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Presidential  Documents 


Title  3— 

The  President 


Proclamation  7710  of  September  26,  2003  — 

Minority  Enterprise  Development  Week,  2003 

By  the  President  of  the  United  States  of  America 

A  Proclamation  % 

America's  more  than  3  million  minority-owned  businesses  represent  one 
of  the  fastest-growing  segments  of  our  Nation's  economy.  Through  skill, 
hard  work,  and  determination,  these  businesses  are  strengthening  our  Nation 
and  our  economy.  During  Minority  Enterprise  Development  Week,  we  recog- 
nize these  businesses,  their  owners,  and  their  employees  for  their  commit- 
ment to  free  enterprise  and  equal  opportunity. 

Most  businesses  in  America — including  those  that  are  minority-owned — 
are  small  businesses.  Small  businesses  are  a  path  to  the  American  Dream 
and  must  be  accessible  to  all  of  our  citizens.  Through  the  Department 
of^ommerce's  Minority  Business  Development  Agency  and  the  Small  Busi- 
ness Administration,  we  are  promoting  both  the  growth  of  minority-owned 
businesses  and  equal  access  to  Federal  contracts,  capital,  and  management 
and  technical  assistance. 

Small  businesses  also  create  most  of  the  new  jobs  in  our  economy,  and 
my  Administration  is  acting  to  create  an  environment  where  small  businesses 
grow  and  thrive.  On  May  28,  I  signed  the  Jobs  and  Growth  Tax  Relief 
Retonciliation  Act  of  2003,  allowing  entrepreneurs  to  keep  more  of  their 
hard-earned  money.  My  Administration  is  also  pursuing  an  ambitious  trade 
agenda.  This  year,  I  signed  legislation  implementing  Free  Trade  Agreements 
with  Chile  and  Singapore.  These  new  Free  Trade  Agreements,  and  others 
that  my  Administration  is  seeking,  not  only  will  provide  cheaper  goods 
for  consumers,  but  also  will  create  new  high- wage  jobs  for  American  workers. 

I  encourage  all  Americans  to  recognize  the  strength  and  importance  of  our 
country's  minority  entrepreneurs  and  their  employees.  The  talents,  skills, 
and  dedication  of  these  citizens  enrich  our  communities,  and  we  honor 
their  contributions  to  our  Nation. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  September  28  through 
October  4,  2003,  as  Minority  Enterprise  Development  Week.  I  encourage 
all  Americans  to  celebrate  this  week  with  appropriate  programs,  ceremonies, 
and  activities  to  recognize  the  many  contributions  of  our  Nation's  minority 
enterprises. 
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IN  WITNKSS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-six  day 
(if  Septenil)er  in  thr  \ear  of  our  Lord  two  thousand  three,  and  of  the 
hi(lf[)eiuit'iu  e  ot  the  I 'nited  States  of  America  the  two  hundred  and  twentv- 

fitjhth. 


U^ 


Fii>'(i  '<-  !i)-(i  t.  'i.45  am) 
Biiliiii      M-    n95-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  890  and  892 
RIN  3206-AJ34 

Federal  Employees  Health  Benefits 
Children's  Equity 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
regulations  to  implement  *he  Federal 
Employees  Health  Benefits  Children's 
Equity  Act  of  2000,  which  was  enacted 
October  30,  2000.  This  law  mandates 
the  enrollment  of  a  Federal  employee 
for  self  and  family  coverage  in  the 
Federal  Employees  Health  Benefits 
(FEHB)  Program,  if  the  employee  is 
subject  to  a  court  or  administrative 
order  requiring  him/her  to  provide 
health  benefits  for  his/her  child(ren) 
and  the  employee  does  not  provide 
documentation  of  compliance  with  the 
order. 

DATES:  Interim  rules  are  effective 
October  31,  2003.  OPM  must  receive 
comments  on  or 'before  December  1, 
2003. 

ADDRESSES:  Send  vmtten  comments  to 
Abby  L.  Block,  Senior  Advisor  for 
Employee  and  Family  Support,  Strategic 
Human  Resources  Policy  Division, 
Office  of  Personnel  Management,  1900  E 
Street  NW.,  Washington  DC  20415- 
3666;  or  deliver  to  OPM,  Room  3425, 
J  1900  E  Street  NW..  Washington,  DC;  or 
FAX  to  (202)  606-0633. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nataya  Battle  (202)  606-0004. 
SUPPLEMENTARY  INFORMATION:  On 
October  30,  2000,  Pubhc  Law  106-394, 
114  Stat.  1629,  was  enacted.  This  law, 
the  Federal  Employees  Health  Benefits 
Children's  Equity  Act  of  2000,  mandates 


compliance  with  court  or  administrative 
orders  requiring  Federal  employees  to 
provide  health  benefits  for  their 
children.  The  law  was  effective  upon 
enactment. 

Before  the  enactment  of  Public  Law 
106-394,  a  court  or  State  administrative 
agency  could  issue  an  order  for  an 
individual  to  provide  health  benefits  for 
his  or  her  child{ren);  however,  there  was 
nothing  in  the  FEHB  law  to  require 
compliance.  While  the  issuance  cf  such 
an  order  was  an  event  that  allowed  an 
employee  to  enroll  or  to  changp  from 
self  only  to  self  and  family,  the 
enrollment  was  voluntary  on  the 
employe«*s  part. 

The  law  now  makes  compliance  with 
the  court  or  administrative  order 
mandatory.  A  Federal  employee  subject 
to  such  an  order  must  enroll  for  self  and 
family  coverage  in  a  health  plan  that 
provides  full  benefits  in  the  area  where 
the  children  live  or  provide 
documentation  to  the  agency  that  he  or 
she  has  obtained  other  health  benefits 
for  the  children.  If  the  employee  does 
not  do  so,  the  agency  will  enroll  the 
employee  involuntarily  as  follows:  (1)  If 
the  employee  has  no  FEHB  coverage,  the 
agency  will  enroll  him  or  her  for  self 
and  family  coverage  in  the  option  of  the 
Blue  Cross  and  Blue  Shield  Service 
Benefit  Plan  that  provides  the  lower 
level  of  coverage;  (2)  if  the  employee  has 
a  self  only  enrollment  in  a  fee-for- 
service  plan  or  in  an  HMO  that  serves 
the  area  where  the  children  live,  the 
agency  will  change  his  or  her 
enrollment  to  self  and  family  in  the 
same  option  of  the  same  plan;  (3)  if  the 
employee  is  enrolled  in  an  HMO  that 
does  not  serve  the  area  where  the 
children  live,  the  agency  will  change  his 
or  her  enrollment  to  self  and  family  in 
the  lower  option  of  the  Blue  Cross  and 
Blue  Shield  Service  Benefit  Plan. 

As  long  as  the  comi  or  administrative 
order  is  in  effect,  and  the  employee  has 
at  least  one  child  identified  in  the  order 
who  is  still  eligible  under  the  FEHB 
Program,  the  employee  cannot  cancel 
his  or  her  enrollment,  change  to  self 
only,  or  change  to  a  plan  that  does  not 
serve  the  area  in  which  the  child  or 
children  live,  unless  he  or  she  provides 
documentation  that  he  or  she  has  other 
coverage  for  the  children.  If  the  court  or 
administrative  order  is  still  in  effect  at 
the  time  the  employee  retires,  and  if  at 
least  one  child  is  still  eligible  for  FEHB, 
the  employee  must  continue  FEHB  into 


retirement  (if  eligible)  and  cannot  make 
any  of  these  changes  after  retirement  for 
as  long  as  the  order  remains  in  effect 
and  the  child  continues  to  be  eligible 
under  5  U.S.C.  8901(5). 

If  such  an  employee  goes  into  a 
nonpay  status,  or  if  his  or  her  salar\' 
becomes  insufficient  to  make  the 
premium  withholdings,  he  or  she 
cannot  choose  to  terminate  the 
enrollment.  Listead,  the  employee  must 
continue  the  coverage  and  either  make 
direct  premium  payments  or  incur  a 
debt  to  the  Government.  (By  law,  an 
employee's  enrollment  still  terminates 
after  1  year  in  nonpay  status.)  If  the 
annuity  of  an  employee  who  remained 
subject  to  such  a  court  or  administrative 
order  upon  retirement  becomes 
insufficient  to  make  the  premium 
withholdings,  the  annuitant  cannot 
choose  to  terminate  the  enrollment. 
Instead,  he  or  she  must  continue  the 
coverage  and  make  direct  premium 
payments  for  as  long  as  the  order 
remains  in  effect  and  the  child , 
continues  to  be  eligible  under  5  U.S.C. 
8901(5). 

Waiver  of  Notice  of  Proposed 
Rulemaking         ^ 

In  accordance  with  §  553(b)(3)(B)  of 
title  5  of  the  U.S.  Code,  I  find  that  good 
cause  exists  for  waiving  the  general 
notice  of  proposed  rulemaking.  Notice  is 
being  waived  to  implement  currently 
effective  legislation.  There  is  an 
immediate  need  for  implementation  of 
an  interim  regulation  in  order  to  expand 
the  processing  of  child  medical  support 
court  orders  for  children  of  Federal 
employees  who  become  annuitants. 
Public  Law  l(J^-394  does  not  address 
what  happens  to  the  child  medical 
support  court  order  once  the  employee 
retires.  As  a  result,  the  children  of 
retirees  are  being  harmed  without 
regulation  to  authorize  OPM  to  enforce 
the  court  orders  that  began  while  the 
parent  was  an  employee.  Public  Law 
106-394  has  been  in  effect  for  three 
years  and  any  further  delay  in  effecting 
this  regulation  would  be  unnecessary 
and  contrary'  to  the  public  interest. 

Regulatory  Flexibility  Act 

I  certif\'  that  this  regulation  will^not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
health  benefits  of  certain  Federal 
employees  and  retirees. 
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Executive  Order  12866.  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 

dccorri^nce  with  Executive  Order  12866. 

List  of  Subjects 

5  CFH  P'lrt  H'H) 

Administrati\p  practice  and 
prnf:e(iure.  tki\  eninit'iit  employees, 
Health  facilities,  Healtli  insurance. 
Health  profession.-..  Hnstdi^es,  Iraq. 
Kuwait.  L.ebaniin,  Militar\  pt'rsunnel. 
Reporting  and  retoriikeeping 
requirements,  Retirement, 

5  CFR  Part  H92 

AdmiiHstratUf'  prat  tiif  and 
procedure.  Governnunt  ►■mployees. 
Health  insurance.  Ta.\e^.  W.iges. 

V  S,  Offiie  iif  Personnel  Mdiidgenient. 

Kay  Coles  {ames. 

Director 

■  .-\c(  iirdiriijlv.  (JPM  is  amending  5  CFR 
parts  HMO  and  892  as  follows: 

PART  890— FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

■  1  Th>' authority  citation  for  part  890 
revisftl  to  read  as  follows: 

.\uthoritv:  5  LJ  ii.C.  8913;  §890.303  also 
issued  under  50  U,S.C.  403(p),  22  U.S.C. 
4nKi').    tiiii  4i)tiqi -1   subpart  L  also  issued 
\xw\-:  >-■     '.'fK      :  i'ub.  L.  101-513,  104  Stat. 
2064,  ds  amended,  §890.102  also  issued 
under  sections  1 1202(f),  11232(e).  and 
11246(b)  and  (c)  of  Pub.  L.  105-33.  Ill  Stat. 
251:  and  section  721  of  Pub.  L.  105-261.  112 
Stat.  2061  unless  otherwise  noted. 

■  2.  In  §  890.301  revise  paragraphs  (e)(1) 
and  (f)(3)  and  add  new  paragraphs  (g)(3) 
and  (,^)(4)  to  read  as  follows: 

§  890,301     Opportunities  for  employees 
who  are  not  participants  in  premium 
conversion  to  enroll  or  change  enrollment; 
effective  dates, 

*  »  *  «  « 

ie)  l./iij/?!,'*'  to  self  only.  (1)  Subject  to 
two  exceptions,  an  employee  may 

change  the  enrollment  from  self  md 
familv  to  self  onh'  at  anv  tim*^ 
f.vfep/;o;is 

(i)  .\n  emplo\ef  participating  in 
health  insurance  premium  conversion 
mav  change  to  self  imlv  during  an  open 
st^vison  or  becaus*'  of  and  consistent  with 
a  qualifying  life  event  as  defiiu'fl  in  F'art 
892  of  this  chapter 

ill  i  An  emp[()\t>'  who  is  subject  to  a 
court  or  administrative  order  as 
discussed  in  *?  890  J0Ug)(3)  cannot 
make  this  change  as  kmg  as  the  cf)urt  or 
admiiustrative  order  is  still  in  effect  and 
the  employee  has  at  least  one  child 
identified  m  the  order  who  is  still 
eligible  under  the  FEHB  IVngram.  unless 


the  einplo\ee  [)rovides  documentation 
to  the  agencv  that  h*'  or  sh(?  has  other 
coverage  for  the  (  hilifiren) 

*  *  *  *  • 

(3)  With  one  exception,  during  an 
open  season,  an  eligible  employee  may 
enroll  and  an  enrolled  emploVfH'  may 
change  his  or  her  existing  enrollment 
from  self  onl\  to  self  and  familv.  mav 
change  from  one  plan  or  option  to 
another,  or  iikin  make  any  combination 
of  these  changes   E\i  t'ptian:  An 
emphnee  who  is  subjec:t  to  a  court  or 
administrative  order  as  discussed  in 
§890  <01(g)(  <)  cannot  cancel  his  or  her 
enrollment,  (  hange  to  self  onlv,  or 
change  to  a  (  omprehensive  medical 
plan  that  does  not  serve  the  area  where 
his  or  her  child  or  (  hildren  live  as  long 
as  the  court  or  administrative  order  is 
still  in  effei  t  and  the  employee  has  at 
least  one  child  identified  in  the  order 
who  is  still  eligible  under  the  FEHB 
Program,  unless  the  eniplo\ee  pro\ides 
documentation  to  the  agency  that  he  or 
she  has  other  coverage  for  the 
child(ren). 
***** 

(g)*   *   ' 

(3)(i)  If  an  employing  ottii  e  receives  a 
court  or  ii(lniiiustrative  order  on  or  after 
October  U).  2000.  requiring  an  emplovee 
to  provide  health  l)eiiefits  for  his  or  her 
child  or  children,  tne  eniploviiig  offit  e 
will  dett^rmine  it  the  emplovee  has  a  sell 
and  family  enrollment  in  a  health 
benefits  plan  th.it  [)rov  ides  full  benefits 
in  the  are.i  where  the  t  hild  or  children 
live.  If  the  .'inplo\ee  does  not  have  the 
required  enrollment,  the  agency  must 
notd\  him  or  her  th<it  it  has  re(  eived  the 
court  or  .idnunistrative  order  and  give 
the  emplo\ee  until  the  end  of  the 
follou  iiig  pa\  [)eno(i  to  change  his  or 
her  eiirollinent  or  ()rovide 
doc:umentation  to  the  emploving  offic;e 
that  he  or  she  has  other  coverage  tor  the 
child  or  i  hildren.  If  the  emplovee  does 
not  comply  within  these  time  frames. 
the  emploving  office  must  enroll  the 
emjilovee  involuntarilv  as  stated  in 
paragraph  (g)(3)(ii)  of  this  section 

(ii!  If  the  ein[)lo\ee  is  not  enrolled  or 
does  not  enroll,  the  agency  must  enroll 
him  or  her  for  self  and  family  Coverage 
in  the  option  that  pro\  ides  the  lower 
le\el  ot  (overage  m  the  .Service  Benefit 
Clan    If  the  emplovee  has  a  self  only 
enrollment,  the  emploving  office  must 
chaiiv^e  till'  enrollment  to  self  and  family 
in  the  same  option  and  [)lan.  as  long  as 
the  plan  provides  full  benefits  in  the 
are.i  wtiere  the  (  hild  or  children  live.  If 
the  e!npl(i\ei>  is  enrolled  in  a 
I  om[)feheii>i\  e  medu  al  ()lan  that  does 
not  serve  the  area  in  which  the  child  or 
children  live,  the  emploving  office  must 


change  the  enrollment  to  self  and  family 
in  the  option  that  provides  the  lower 
level  of  coverage  in  the  Service  Benefit 
Plan, 

(4)  Subject  to  two  exceptions,  the 
effective  date  of  an  involuntary 
enrollment  under  paragraph  (g)(3)  of 
this  section  is  the  1st  day  of  the  pay 
period  that  begins  after  the  date  the 
emploving  office  completes  the 
enrollment  request.  Exceptions: 

(ii  If  the  court  or  administrative  order 
requires  an  earlier  effective  date,  the 
effective  date  will  be  the  1st  day  of  the 
pay  period  that  includes  that  date. 
Retroactive  effective  dates  cannot  be  to 
a  date  that  is  more  than  2  years  earlier, 
or  prior  to  October  30.  2000. 

(ii)  If  after  an  involuntary  enrollment 
becomes  effective  and  the  employing 
office  finds  that  circumstances  beyond 
the  emplovee's  control  prevented  him  or 
her  from  enrolling  or  changing  the 
enrollment  within  the  time  limits  in  this 
section,  the  employee  may  change  the 
enrollment  prospectively  within  60  days 
after  the  emploving  office  advises  the 
emplovee  of  its  finding.   ^ 
***** 

■  i.  In  i^  890.304  revise  paragraph  (d)(1) 
and  the  section  heading  to  read  as 

follows: 

§890.304    Termination  of  enrollment. 

***** 

(d)  Cancf^Uation  or  suspension.  (l)(i) 
An  employee  who  participates  in  health 
insurance  premium  conversion  as 
provided  in  Part  892  of  this  chapter  may 
cancel  his  or  her  enrollment  only  during 
an  open  season  or  because  of  and 
consistent  with  a  qualifying  life  event 
defined  in  «*  892.101  of  this  chapter. 

(ii)  Subject  to  the  provisions  of 
paragraph  {d){iii)  of  this  section,  an 
enrollee  who  does  not  participate  in 
premium  conversion  may  cancel  his  or 
her  enrollment  at  anytime  by  filing  an 
appropriate  request  with  the  employing 
office.  The  cancellation  is  effective  at 
the  end  of  the  last  day  of  the  pay  period 
in  which  the  employing  office  receives 
the  appropriate  request  canceling  the 
enrollment. 

(iii)  An  employee  who  is  subject  to  a 
court  or  administrative  order  as 
discussed  in  4^  890.301(g)(3).  or  an 
annuitant  who  was  subject  to  such  a 
c:ourt  or  administrative  order  at  the  time 
of  his  or  her  retirement,  cannot  cancel 
or  suspend  his  or  her  enrollment  as  long 
as  the  court  or  administrative  order  is 
still  in  effect  and  the  enrollee  has  at 
least  one  child  identified  in  the  order 
who  is  still  eligible  under  the  FEHB 
Program,  unless  the  employee  or 
annuitant  provides  documentation  to 
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the  agency  that  he  or  she  has  other 
coverage  for  the  child  or  children. 

***** 

■  4.  In  §  890.306  revise  paragraphs  (e)(l)^- 
and  (f)(l)(i)  to  read  as  follows: 

§  890.306  OpportunKies  for  annuitant*  to 
Chang*  enrollmwrt  or  to  r**nroll;  aftactlv* 
dates. 

***** 

(e)  Enrollment  change  to  self  only.  (1) 
With  one  exception,  an  annuitant  may 
change  the  enrollment  from  self  and 
family  to  self  only  at  any  time. 
Exception:  An  annuitant  who,  as  an 
employee,  was  subject  to  a  court  or 
administrative  order  as  discussed  in 

§  890.301(g)(3)  at  the  time  he  or  she 
retired  cannot  change  to  self  only  after 
retirement  as  long  as  the  court  or 
administrative  order  is  still  in  effect  and 
the  annuitant  has  at  least  one  child 
identified  in  the  order  who  is  still 
eligible  under  the  FEHB  Program,  unless 
the  annuitant  provides  documentation 
to  the  retirement  system  that  he  or  she 
has  other  coverage  for  the  child  or 

children. 

***** 

(f)  *   *   * 
(1)'  *   * 

(i)  With  one  exception,  an  enrolled 

annuitant  may  charige  the  enrollment 
from  self  only  to  self  and  family,  may 
change  from  one  plan  or  option  to 
another,  or  may  make  any  combination 
of  these  changes.  Exception:  An 
annuitant  who,  as  an  employee,  was 
subject  to  a  court  or  adniinistrative 
order  as  discussed  in  §  890.301(g)(3)  at 
the  time  he  or  she  retired  cannot  cancel 
or  suspend  his  or  her  enrollment, 
change  to  self  only,  or  change  to  a 
comprehensive  medical  plan  that  does 
not  serve  the  area  where  his  or  her 
children  live  after  retirement  as  long  as 
the  court  or  administrative  order  is  still 
in  effect  and  the  annuitant  has  at  least 
one  child  identified  in  the  order  who  is 
still  eligible  under  the  FEHB  Program, 
unless  the  annuitant  provides 
documentation  to  the  retirement  system 
that  he  or  she  has  other  coverage  for  the 
child  or  children. 
***** 

■  5.  In  §  890.502  add  a  new  sentence 
after  the  first  sentence  in  paragraph 
(b)(2),  redesignate  paragraph  (b)(4)  as 
paragraph  (b)(4)(i),  and  add  a  now 
paragraph  (b){4)(ii)  to  read  as  follows: 

§  890.502    Employ**  withholdings  and 
contributions. 

***** 

(b)*  *   * 

(2)  * '  *   *  Exception:  An  employee 
.who  is  subject  to  a  court  or 
administrative  order  as  discussed  in 
§  890.301(g)(3)  cannot  elect  to  terminate 


his  or  her  enrollment  as  long  as  the 
court/administrative  order  is  still  in 
effect  and  the  employee  has  at  least  one 
child  identified  in  the  order  who  is  still 
eligible  under  the  FEHB  Program,  unless 
the  employee  provides  documentation 
that  he  or  she  has  other  coverage  for  the 
child  or  children.  *  *  * 
**'*** 

(4)(ii)  If  the  employee  is  subject  to  a 
court  or  administrative  order  as 
discussed  in  §  890.301(g)(3),  the 
coverage  cannot  terminate.  If  the 
employee  does  not  retiuTi  the  signed 
form,  the  coverage  will  continue  and  the 
employee  will  inciu'  a  debt  to  the 
Government  as  discussed  in  paragraphs 
(b)(2)(i)  and  (b)(2)(ii)  of  this  section. 


PART  892— FEDERAL  FLEXIBLE 
BENEFITS  PLAN:  PRE-TAX  PAYMENT 
OF  HEALTH  BENEFITS  PREMIUMS 

■  6.  The  authority  citation  for  part  892 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8913;  26  U.S.C.  125. 

■  7.  Amend  by  revising  §  892.207  to  read 
as  follows: 

§  892.207    Can  I  malce  changes  to  my  FEHB 
enrollment  while  I  am  participating  in 
premium  conversion? 

(a)  Subject  to  the  exceptions  described 
in  paragraphs  (b)  and  (c)  of  this  section, 
you  can  make  changes  to  your  FEHB 
enrollment  for  the  same  reasons  and 
with  the  same  effective  dates  listed  in 
§890.301  of  this  chapter. 

(b)  However,  if  you  are  participating 
in  premium  conversion  there  are  two 
exceptions:  you  must  have  a  qualifying 
life  event  to  change  from  self  and  family 
enrollment  to  self  only  enrollment  or  to 
drop  FEHB  coverage  entirely.  [See 

§  892.209  and  §  892.210.)  Youi  change 
in  enrollment  must  be  consistent  with 
and  correspond  to  your  qualifying  life 
event  as  described  in  §  892.101.  These 
limitations  apply  only  to  changes  you 
may  wish  to  make  outside  open  season. 

(c)  If  you  are  subject  to  a  court  or 
administrative  order  as  discussed  in 
§  890.301(g)(3)  of  this  chapter,  your 
employing  agency  can  limit  a  change  to 
your  eru"ollment  as  long  as  the  court  or 
administrative  order  is  still  in  effect  and 
you  have  at  least  one  child  identified  in 
the  order  who  is  still  eligible  under  the 
FEHB  Program,  unless  you  provide 
documentation  to  your  agency  that  you 
have  other  coverage  for  your  child  or 
children.  See  also  §  892.208  and 
§892.209. 

■  8.  Revise  the  section  heading  and  add 
a  new  paragraph  (c)  to  §  892.208  to  read 
as  follows: 


§  892.208    Can  I  ctMng*  my  «nrollm*nt 
from  s*(f  and  family  to  self  only  at  any 
time? 


(c)  If  you  are  subject  to  a  court  or 
administrative  order  as  discussed  in 
§  890.301(g)(3)  of  this  chapter,  you 
cannot  change  your  enrollment  to  self 
only  as  long  as  the  court  or 
administrative  order  is  still  in  effect  and 
you  have  at  least  one  child  identified  in 
the  order  who  is  still  eligible  under  the 
FEHB  Program,  unless  you  provide 
dociunentation  to  your  agency  that  you 
have  other  coverage  for  your  child  or 
children.  See  also  §892.207  and 
§892.209. 

■  9.  Add  a  new  paragraph  (c)  to 
§  892.209  to  read  as  follows: 


§892.209 
any  time? 


Can  I  cancel  FEHB  coverage  at 


(c)  If  you  are  subject  to  a  court  or 
administrative  order  as  discussed  in 
§  890.301(g)(3)  of  this  chapter,  you 
cannot  cancel  your  coverage  as  long  as 
the  court  or  administrative  order  is  still 
in  effect  and  you  have  at  least  one  child 
identified  in  the  order  who  is  still 
eligible  under  the  FEHB  Program,  unless 
you  provide  documentation  to  your 
agency  that  you  have  other  coverage  for 
your  child  or  children. 

[FR  Doc.  03-24792  Filed  9-30-03;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  892 
RiN  3206-AJ17 

Health  Insurance  Premium  Conversion 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  on  health  benefits  premium 
conversion.  Premium  conversion 
enables  employees  to  pay  Federal 
Employees  Health  Benefits  (FEHB) 
premiums  with  pre-tax  dollars,  as 
provided  in  the  Internal  Revenue  Code. 
EFFECTIVE  DATE:  October  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Bodenheimer.  (202)  606-0004.  or 
e-mail  to  lrbodenh@opm.gov. 
SUPPLEMENTARY  INFORMATION: 

Backgroimd 

On  July  19.  2000,  OPM  issued  interim 
final  regulations  in  the  Federal  Register 
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(R5  FR  44r,44)  to  implpmont  a  health 
insurance  prt-miurn  f;i)n\'t>rsion  plan  for 
cniployees  partu  ipatint;  in  th-'  FEHB 
Program  These  interim  regulatiims  were 
effective  on  September  IH.  JOOO.  and  are 
located  at  part  H'12. 

The  premium  (  onversion  plan  is  p.irt 
of  a  "cafpteria  plan  '  under  section  125 
of  the  Internal  Revenue  Code.  (1PM 
executed  a  sepaiate  plan  document  to 
( iimpK  with  section  12.5  retjuirements, 
which  Is  .ivailable  orrOPMs  Web  site; 
http     i^^^^y.opm  gov/msurf/bfialth. 
OPM  also  issued  separate  instructions  to 
personnel  and  pavroll  offices. 

The  premium  conversion  plan  took 
effwt  nil  October  1    2000.  I'lider  the 
plan   "mpli)\>'f>    health  benefit 
preiiiium  withhnjdintjs  are  treated  as  a 
pre-t.i.x  salary  deduction.  Because 
[)remium  conversion  lowers  employees' 
tav.ible  income,  it  reduces  their  tax 
burden  The  reduction  in  taxable 
income  reduces  the  base  for  Federal 
iiu  (ime  tax.  Social  Security  and 
Medicare  taxes,  and.  in  most  Stales  and 
localities,  State  and  local  taxes  based  on 
income 

While  most  Federal  employees  are 
now  covered  by  OPM's  premium 
conversion  plan,  the  Federal  Judiciary, 
the  United  States  Postal  Service,  and 
some  smaller  Executive  Branch  agencies 
with  independent  compensation-setting 
authnritv  previoush'  implemented  their 
own  [ireinium  conversion  plans. 
Krnplnvees  of  those  entities  cu-e  not 
I  nvMred  bv  the  premium  conversion 
[ilan  (U'st  ribed  here 

All  other  emplovees  in  the  Executive 
Branch  of  the  Federal  government  who 
are  participating  in  the  FEHB  Program, 
and  whose  pay  is  issued  bv  an 
F.\e(  utive  Branch  agency,  atrtomatically 
have  tlit'ir  s<iliir\  reduced  (through  a 
Federal  allntment)  and  their  FEHB 
prt'iniums  paid  under  the  premium 
conversion  plan   Also,  individuals 
enrolled  in  the  FEHB  Program  who  are 
emploved  outside  the  Executive  Branch, 
nr  wh.is.'  pav  is  not  issued  by  an 
Exei  \itivM  Branch  agency,  have  their 
salaries  reduced  and  their  FEHB 
premiums  paid  under  our  premium 
1  onversiim  plan  if  their  emplover.  in 
t  oordination  with  their  payroll  office, 
agreed  to  offer  participation  in  the  plan. 
However,  anv  individual  enrolled  in  the 
FEHB  Prnyram  who  does  not  want  to 
partK  ipate  ui  premium  conversion  may 
waive  participation,  subject  to  the 
limitations  in  these  regulations. 

To  ensure  that  the  premium 
conversion  plan  qualifies  for  pre-tax 
treatment  of  health  insurance 
premiums,  OPM  amended  its  allotment 
regulations  at  5  CFR  part  550,  subpart  C. 
Each  employee  participating  in 
premium  conversion  makes  an 


allotment  to  his  or  her  emploving 
agency  m  the  amount  of  the  emphjvee 
share  ot  the  ITTIB  insurance  premium 
The  a<:;eiicv  then  uses  that  amount  to 
[i.u  the  emplovee"s  premium.  The 
.iiliitrnent  is  automatic   unless  the 
employee  elects  to  waive  premium 
conversion. 

We  received  comments  from  three 
Federal  agencies  and  one  i'ederal 
employee.  One  Federal  agencv  had 
several  questions  and  comments 
concerning  i  onsequences  of  emplovee 
failure  to  pa\  uiimhi  dues  when  enrolled 
in  a  plan  that  reipures  sui  h,  the 
avail. il>lllt\  'A  belated  iijieii  season 
enrolliiienls.  l.WOP.  insufficient  pa\ . 
earlv  plan  terinmation.  and  part-time 
reemploved  annuitants.  Eaih  of  these 
issues  (except  reeiiqiloyed  annuitants) 
was  addressed  in  the  final  regulation 
under  Qtidlifviin;  I.itr  h\''nts  ,iiu\  on  the 
Table  f)t  Periiussihle  ( .banjoes  [ni 
Premium  Conversion  Election  OPM  has 
already  provided  guidance  to  a<;en(  les 
on  issues  relating  to  reemploved 
annuitants  and  will  continue  to  do  so 
through  Benefits  .administration  Letters 
and  the  FEHB  Handbook   .Another 
commenter  asked  wh.it  the  effectue 
date  would  be  for  changes  from  self  and 
family  to  self  only  or  for  cancellations. 
This  dotument  ini  nrporates  the  i  hant;e 
in  effectu  >■  d.it.'s  Imi  FEHB  (bailees  m 
enrollment  first  published  on  .August 
31,  1998,  The  .iiiswer  to  this  (jiu'stion 
now  would  depenii  u[Min  the 
employee's  pri'iiiimn  (  oiuersinn  st.itus. 
as  follows: 

For  employees  partici[).itiiii;  in 
premium  comersion.  a  (  baiiye  to  sell 
only  or  cancelLitimi  i  an  he  niadt'  onlv 
during  the  aiuiu.il  open  scison  or 
because  ol  the  occurreiuc  ot  a 
qualifying  life  event  as  desi  ribed  in 
section  892  101    A  chant^e  to  self  onlv 
made  during  the  annual  open  season  is 
effective  on  the  same  date  as  anv  other 
open-season  f  h  inue   .\  (  am  ellation 
made  duruiL;  tli  ■  uuiu.il  npi'ii-season  is 
effective  at  midne^ht  ol  the  da\  before 
the  first  day  ot  the  tirst  pay  period  that 
begins  in  the  next  year.  As  of  12:0001 
a.m.  on  the  first  d.iv  of  the  first  pav 
period  th<it  tie^iMs  on  or  alter  Jaiiuar\'  1 
of  the  next  following  year,  the  enrollee 
is  no  longer  covered 

A  change  to  sell  oiiK  rel.ited  to  a 
qualifving  life  cv-nt  is  ftfe(.ti\e  on  the 
first  tiay  of  the  first  p,i\  period  th.it 

begins  after  the  d.itf  tl mploMiii; 

office  receives  the  employee  s 
appropriate  request.  A  cancellation 
made  because  of  a  qu.difving  life  event 
is  effective  at  midnight  of  the  last  dav 
of  the  pay  peiiod  in  whic  h  the 
employing  office  receives  the 
appropriate  request  to  cancel  the 
enrollment.  For  convenience,  we  have 


located  all  information  on  changes  to 
self  only  and  cancellation  in  part  892, 
which  specifically  applies  to  employees 
under  premium  conversion.  Information 
on  c:hanges  to  self  only  is  in  section 
892.208,  and  information  on 
cancellation  is  in  section  892.209. 

For  enrollees  who  are  not 
participating  in  premium  conversiim 
(including  emplovees  who  waived  this 
benefit,  annuitants,  former  spouses,  and 
Temporary  Continuation  of  (Coverage 
(TCC)  enrollees),  a  cancellation  or 
change  to  self  only  is  not  considered  an 
open-season  change,  even  if  it  is 
submitted  during  open  season.  For 
effective  dates  spe  i^  890.301(e)(2),  or 
'5  890.304(d)(ii). 

.Another  commenter  noted  that 
premium  conversion  does  affect  Federal 
retirement  plan  benefits,  specificallv 
Soc  ial  Security.  The  commenter 
( iirrertly  stated  that  the  Federal 
Emplovees  Retirement  System  (FERS)  is 
a  three-tiered  retirement  plan  madt?  up 
of  Social  Securit\  Benefits,  a  Basic: 
Benefit  Plan,  and  Thrift  Savings  Plan 
Benefits.  Since  employee  contributions 
to  FEHB  premiums  are  withheld  pre-tax 
under  premium  conversion,  the 
employee's  taxable  income  is  reduced. 
This  is  turn  reduces  the  employee's 
Social  Security  taxes,  which  reduces 
career  earnings,  and  thus  reduces  an 
iiulividual's  future  Social  Security 
benefits.  The  commenter  requested  that 
we  disclose,  discuss,  and  analyze  this 
information  so  Federal  employees  make 
an  informed  decision.  Our  actuaries 
extensively  analyzed  the  effect  of 
premium  conversion  on  future  .Social 
Security  benefits.  Based  on  that 
analysis,  we  concluded  that  most 
employees  realize  far  greater  savings 
than  they  lose  in  benefits.  We  provided 
information  to  agencies,  in  Benefits 
Administration  Letters  (BALs),  and 
included  several  worksheets  for 
employees  to  use  to  individually 
calculate  savings  and  reductions  in 
benefits.  We  also  added  a  series  of 
questions  and  answ-ers  on  our  Web  site 
(http://vvww.opm.gov/insure)  several  of 
which  specifically  address  the  impact  of 
premium  ctmversion  on  Social  Security 
benefits.  A  third  commenter  wondered 
why  the  rules  for  switching  or  canceling 
under  premium  cf)nversion  should  be 
any  different  from  c:urrent  time  frames 
in  section  890.301.  In  order  for 
employees  to  enjoy  the  tax  benefit  of 
jiremium  conversion,  our  premium 
I  (inversion  plan  must  comply  with 
Internal  Revenue  Service  rules  requiring 
.in  el(;ction  to  be  irrevocable  except 
during  o()en  season,  or  when  a  cov(?red 
person  experieiu:es  a  (jualifving  life 
event.  With  this  important  exc:eption. 
there  is  otherwise  a  great  deal  of 
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similarity  between  FEHB  opportimities 
to  change  enrollment  found  at  section 
890.301  and  premium  conversion 
qualifying  life  events.  ^ 

We  nave  made  editorial  changes  to 
section  892.101  to  regroup  and  clarify 
qualifying  life  events.  Within  subpart  B, 
we  revised  sections  892.203,  892.2Q7, 
892.208.  892.209,  and  892.211.  We 
amended  the  title  for  subpart  D  and 
revised  892.401(b)  and  added  section 
892.402  to  include  more  specific 
information  for  employees  who 
participate  in  premium  conversion. 

Regulatory  Planning  and  Review 

This  regulation  has  been  reviewed  by 
the  Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866, 
"Regulatory  Planning  and  Review." 
Because  this  regulation  has  an  economic 
impact  exceeding  $100  million 
annually,  it  is  defined  by  that  Executive 
Order  as  being  "economically 
significant."  It  is  classified  as  a  major 
rulemaking  in  accordance  with  the 
Congressional  Review  Act  because  of  its 
economic  impact. 

Analjrsis  of  Costs  and  Benefits 

In  OPM's  view,  the  benefits  of  this 
regulation  substantially  outweigh  the 
costs.  Under  this  regulation.  Federal 
employees  with  health  insiu^ance 
through  the  FEHB  Program  are  now 
paying  their  insurance  premiums  with 
pre-tax  dollars,  similar  to  how  millions 
of  private  sector  employees  currently 
pay  their  health  insurance  premiums. 
The  benefits  of  this  change  in  tax  status 
are  significant:  the  Federal  Government 
has  become  a  more  competitive 
employer  and  the  tax  liability  of  Federal 
employees  decreased. 

Costs  of  this  regulation  included  a 
start-up  cost  in  the  first  year  to 
implement  the  program.  In  fiscal  year 
2003,  the  tax  benefit  to  employees  is 
estimated  to  be  $848  million:  $692 
million  in  Federal  income  taxes;  $113 
million  in  Social  Security  taxes;  and  $43 
million  Social  Security  taxes.  We  expect 
that  these  estimates  vdll  increase  by  7 
percent  a  year  in  subsequent  years. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  (RFA)  imposes 
certain  requirements  with  respect  to 
Federal  rules  that  are  subject  to  the 
notice  and  comment  requirements  of 
section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.)  and 
which  are  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Unless  an 
agency  determines  that  a  rule  is  not 
likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 


entities,  the  RFA  requires  that  the 
agency  present  an  initial  regulatory 
flexibility  analysis  at  the  time  of  the 
publication  of  the  rulemaking 
describing  the  impact  of  the  rule  on 
small  entities  and  must  also  seek  public 
comment  on  such  impact.  Small  entities 
include  small  businesses,  organizations, 
and  governmental  jurisdictions. 

0PM  has  determined  that  this  rule 
will  not  "have  a  significant  economic 
impact  on  a  substantial  nmnber  of  small 
entities.  The  regulation  does  not  impact 
small  entities. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4),  as  well  as  Executive  Order 
12875,  this  final  rule  does  not  include 
any  Federal  mandate  that  may  result  in 
an  expenditure  in  any  one  year  by  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more. 

Federalism 

We  have  examined  this  rule  in' 
accordance  with  Executive  Order  13132, 
Federalism,  and  ha\«3  determined  that 
this  final  rule  will  not  have  any  negative 
impact  on  the  rights,  roles,  and 
responsibilities  of  State,  local,  or  Tribal 
governments. 

List  of  Sub|ects  in  5  CFR  Part  892 

Administrative  practice  and 
procedure,  Govenunent  employees, 
Health  insurance.  Wages,  and  Taxes. 

U.S.  Office  of  Personnel  Management 

Kay  Coles  James, 

Director. 

m  Accordingly,  OPM  is  adopting  the 
interim  rule  (65  FR  44644)  published  on 
July  19,  2000,  amending  5  CFR  part  892: 

PART  892— FEDERAL  FLEXIBLE 
BENERTS  PLAN:  PRE-TAX  PAYMENT 
OF  HEALTH  BENEFITS  PREMIUMS 

■  1.  The  authority  citation  for  part  892  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  8913;  5  U.S.C. 
1103(a)(7);  26  U.S.C.  125. 

■  2.  ha  §  892.101  the  definition  of 
Qualifying  life  event  is  revised  to  read  as 
follows: 

§892.101     Definitions. 

***** 

Qualifying  life  event  means  an  event 
that  may  permit  changes  to  your  FEHB 
enrollment  as  well  as  changes  to  your 
premium  conversion  election  as 
described  in  Treasury  regulations  at  26 
CFR  1.125-4  and  includes  the 
following: 


(1)  Change  in  family  status  that  results 
in  an  increase  or  decrease  in  the  number 
of  eligible  family  members  as  follows: 

(i)  Marriage,  divorce,  annulment,  legal 
separation; 

(ii)  Birth,  adoption,  acquiring  a  foster 
child  that  meets  the  definition  in 
§  890.101(a)  or  a  stepchild,  issuance  of 
a  comi  order  requiring  an  employee  to 
provide  coverage  for  a  child; 

(iii)  Last  dependent  child  loses 
coverage,  for  example,  the  child  reaches 
age  22  or  marries,  stepchild  moves  out 
of  employee's  home,  disabled  child 
becomes  capable  of  self  support,  child 
acquires  other  coverage  by  court  order; 
and 

(iv)  Death  of  a  spouse  or  dependent. 

(2)  Any  change  in  employment  status 
that  could  result  in  entitlement  to 
coverage;  for  example: 

(i)  Reemployment  after  a  break  in 
service  of  more  than  3  days; 

(ii)  Return  to  pay  status  from  non-pay 
status  if  employee  previously  elected  to 
terminate  coverage  (if  employee  did  not 
elect  to  terminate  see  §892.101  (5); 

(iii)  Return  to  receiving  pay  sufficient 
to  cover  premium  withholdings  if 
coverage  terminated; 

(iv)  Your  spouse  or  dependent 
changes  hours  from  either  full-time  to 
part-time  status,  or  the  reverse,  which 
significantly  affects  their  eligibility  for 
coverage; 

(v)  Start  or  end  of  a  period  of  unpaid 
leave  of  absence  (leave  without  pay 
[LWOP],  or  other  non-pay  status)  by  you 
or  your  spouse.  A  period  of  unpaid 
leave  is  a  continuous  unpaid  leave  of 
absence  of  more  than  one  pay  period; 
and 

(vi)  Start  or  end  of  your  spouse's 
employment  that  affects  you  or  your 
spouse's  eligibility  for  coverage. 

(3)  Any  change  in  employment  status 
that  could  affect  the  cost  of  insurance, 
including: 

(i)  Change  from  temporary 
appointment  with  eligibility  for 
coverage  under  5  U.S.C.  8906a  to  an 
appointment  that  permits  receipt  of 
government  contribution;  and 

(ii)  Change  from  full-time  to  part-time 
status  or  the  reverse. 

(4)  An  employee  is  restored  to  a 
civilian  position  after  serving  in 
uniformed  services  as  described  in 
§890.304  (a)(vi)(vii). 

(5)  Start  of  non-pay  status  and  end  of 
non-pay  status  if  employee  did  not 
terminate  coverage  (if  coverage 
terminated  see  §892.101  (2)(ii)). 

(6)  An  employee  enrolled  in  a  health 
maintenance  organization  (HMO)  or  a 
covered  family  member  moves  or 
becomes  employed  outside  the 
geographic  area  from  which  the  carrier 
accepts  enrollments,  or  if  already  lives 
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or  works  outside  the  area,  mnvps  further 
frnm  this  dH'a 

'~1  Transfer  frum  <i  post  nf  (iut\'  uilhin 
the  1  nitt'ii  Statf>  to  a  post  of  duty 
outside  the  United  States,  or  the  reverse. 

(8)  Separation  from  Federal 
t'rnplo\ment  when  the  employee  or 
>'ni[)lo\»'e's  spouse  is  pregnant 

(9)  An  employee  becomes  entitled  tu 
Medicare,  (For  change  to  self  only, 

(  am  elLition,  or  change  in  premium 
(  onversion  status  see  ^892.101  (11)). 

(10)  An  employee  or  eli^ifile  famiU 
member  loses  t  overage  under  P'EHB  or 
another  t;rou[)  insurance  coverage 

mi  hidmi;  the  following: 

[i]  Loss  of  coverage  due  ttt  terniuidliuu 
of  membership  in  an  ernployee 
organization  sponsoring  the  FEHB  plan: 

iii)  Loss  of  coverage  of  employee  or 
eligible  family  member  due  tu 
disi  (uitinuance  in  whole  or  part  of 
FEHB  plan, 

(lul  Lo>>  of  (  iiver-mt   under  another 
Federailv-spon^oreii  hedlth  benefits 
program,  including,  TRICiARE, 
.Medicare,  or  Indian  Health  Service: 

(iv)  Eoss  of  coverage  under  Medicaid 
or  similar  State-sponsored  program  of 
medical  assistance  for  the  needy:  and 

(v)  Loss  of  goverage  under  a  non- 
Pederal  health  plan,  including  foreign. 
State  or  local  government,  or  private 
sector  group  health  plan  as  described  in 
§890,301  (i)(6), 

(11)  An  employee  or  eligible  family 
member  gains  coverage  under  FEHB  or 
mother  group  insurance  plan,  including 
the  following: 

(i)  Another  Federallv-sponsored 
health  benefits  program,  including, 
TRK  ;.\KE,  Medicare,  or  Indian  Health 
Service. 

(ii)  Medicaid  or  similar  State- 
sponsored  program  of  medical 
assistance  for  the  needy;  and 

(iii)  A  non-Federal  health  plan, 
including  foreign.  State  or  local 
'^mernment.  or  private  sector  group 
plan 

(12)  A  change  in  an  •■inplo\(>e's 
sp)ouse  or  dependent  ^  ,  i  ,\  .■[  ige  options, 
for  example: 

(i)  Employer  starts  offering  a  different 
t\ pe  of  coverage; 

(ii)  Employer  stops  offering  the  type 
of  coverage  that  the  employte's  spouse 
or  dependent  has  (if  no  other  coverage 
IS  available); 

(iii)  A  health  maintenance 
organization  (HM(J)  adds  a  geographic 
service  area  that  now  makes  the 
employee's  spouse  eligible  to  enroll  in 
that  HMO: 

ii\  I  Employee's  spouse  is  enrolled  in 
,in  HMO  that  removes  a  geographic  area 
that  makes  the  spouse  ineligible  for 
coverage  under  that  HMO,  but  other 
health  plans  or  options  are  available  (if 


no  other  ( i)\erage  is  ,i\culable  see 
§892  101  (10);  and 

(\)  r.hange  m  the  (  ost  of  coverage. 

Subpart  B — Eligibility  and  Participation 

■  i   Sf(  tion  H92. 203  is  revised  to  read  as 

follows 

§892.203     When  will  my  premium 
conversion  begin? 

If  \(>u  are  newK  eniplo\ed  or  newly 
eligibH'  tor  FEHB  in  a  i  o_\ered  E.xecutive 
Brani  h  agenc\  las  tiesi  ribed  m 
§892  2()i(,i)).  \our  sal<ir\  reduction 
(through  a  Fedenil  ailotnientj  and  pre- 
tax benefit  will  be  effective  on  the  1st 
day  of  the  first  p,i\  p(iriod  beginning  on 
or  after  \  i  'ur  eniploymg  agenc  \  receives 
your  enrolliiient,  - 

■  4.  Section  HMJ  207  is  revised  to  read  as 
follows 

§  892.207     Can  I  make  ctianges  to  my  FEHB 
enrollment  while  I  am  participating  in 
premium  conversion? 

(a)  Subject  to  the  e\(  eptions  des(  ribed 
in  parai;ra|ihs  (b)  ami  i(  I  of  tlus  su(  lion. 
you  1  an  in. ike  changes  to  \  mir  FEHB 
enrollment  for  the  same  reasons  and 
with  the  same  effef:tive  da^es  listed  m 
§890.301  ofthisi  hapter 

(b)  Howe\'<'i    it  \oii  are  [),irtici[)ating 
in  premium  coineision  there  are  two 
exceptions:  you  must  have  a  (pialifvmg 
life  event  to  change  from  self  and  family 
enrollment  to  self  only  enrollment  or  to 
drop  FEHB  coverage  entireK    (See 
§892.209  and  §892  210).  Youi change 
in  enrollment  must  \n'  consistent  with 
and  correspond  tf)  your  qualifying  life 
event  as  described  in  §892.101.  These 
limitations  apply  only  to  changes  vou 
may  wish  to  make  outside  open  season 

■  5.  Section  892  208  is  revised  to  read  as 
follows: 

§  892.208    Can  I  change  my  enrollment 
from  self  and  family  to  self  only  at  any 
time? 

If  you  are  participating  in  premium 
conversi(m  you  may  change  your  P'EHB 
enrollment  from  self  and  family  to  self 
only  under  "'itber  of  the  following 
circumstam  es 

(a)  During  the  aiiiiu.il  ojien  season.  A 
change  to  self  only  m.ide  during  the 
annual  open  season  takes  effect  on  the 
1st  day  of  the  first  [m\  jieiiod  that 
begins  in  the  ne.xt  year 

\a)  Within  fiO  days  after  \ou  have  a 
qualifying  life  event   .A  i  li.inge  to  self 
only  made  be(  ause  of  a  qualifN'ing  life 
event  takes  effec  t  on  the  first  day  of  the 
first  [i<i\  pern  i. I  tb.it  fiegins  after  the  date 
yimr  eiiqilm  iol;  offu  r  receives  your 
afipropri.Ue  request,  ^'our  change  in 
enrollment  must  be  consistent  with  and 
correspond  to  \our  qualifying  life  event 
For  example,  it  mui  get  divorced  and 


have  no  dependent  children,  changing 
to  self  only  would  be  consistent  with 
that  qualifying  life  event.  If  both  you 
and  your  spouse  are  Federal  employees, 
and  your  youngest  dependent  turns  age 
22.  changing  from  a  self  and  familv  to 
two  self  only  enrollments  would  be 
consistent  and  appropriate  for  that 
event. 

■  6.  Section  892.209  is  amended  by 
revising  paragraphs  (a)  and  (b)  as 
follows: 

§  892.209    Can  I  cancel  FEHB  coverage  at 
any  time? 

If  you  are  participating  in  premium 
conversion  you  may  cancel  your  FEHB 
coverage: 

(a)  During  the  annual  open  season.  A 
cancellation  made  during  the  annual 
open  season  is  effec:tive  at  midnight  of 
the  day  before  the  first  day  of  the  first 
pa\  period  that  begins  in  the  next  vear. 

(b)  Within  tiO  days  after  you  have  a 
(|ualifying  life  event.  A  cancellation 
made  because  of  a  qualifying  life  event 
takes  effect  at  midnight  of  the  last  day 
of  the  pay  period  in  which  your 
employing  office  receives  your 
appropriate  request  to  cancel  vour 
enrollment.  Your  cancellation  of 

co\  erage  must  be  consistent  with  and 
correspond  to  your  qualifying  life  event. 
For  example,  if  vou  get  married  and  you 
gain  other  insuranc:e  coverage  because 
your  spouse  s  employer  provides  health 
insurance  for  your  spouse  and  you,  then 
canceling  FEHB  coverage  would  be 
consistent  with  that  qualifying  life 
event.  If  you  add  an  eligible  family 
member,  canceling  coverage  would 
generally  not  be  cimsistent  with  that 
qualifying  life  event, 

7.  Section  892,211  is  revised  to  read 
as  follows: 

§  892.21 1     What  options  are  available  to  me 
if  I  go  on  a  period  of  leave  without  pay 
(LWOP)  or  other  types  of  non-pay  status? 

(a)  Your  commencement  of  a  period  of 
LWOP  is  a  qualifying  life  event  as 
described  in  §892.101.  You  may  change 
your  premium  conversion  election 
(waive  if  you  now  participate,  or 
pa.-ticipate  if  you  now  waive),  (b)(1)  You 
may  continue  vour  FEHB  coverage  by 
agreeing  in  advance  of  LWOP  to  one  of 
the  payment  options  described  in 
paragraph  (b)(2),  (b)(3).  or  (b)(4)  of  this 
secticm. 

(2)  Pre-pay.  Prior  to  commencement 
of  your  LWOP  you  may  allot  through 
payroll  deduction  the  amount  that  will 
be  due  for  your  share  of  vour  FEHB 
premium  during  your  LWOP  period,  if 
your  employing  agency,  at  its  discretion, 
allows  vou  to  do  so.  Contributions 
under  the  pro-pay  option  may  be  made 
through  premium  conversion  on  a  pre- 
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tax  basis.  Alternatively,  you  may  pre- 
pay premiums  for  the  LWOP  period  on 
an  after-tax  basis. 

(3)  Direct  pay.  Under  the  direct  pay 
option,  you  may  pay  yoiu  share  of  your 
FEHB  premium  on  the  same  schedule  of 
payments  that  would  be  made  if  you 
were  not  on  LWOP,  as  described  in 

§  890.502(b)  of  this  chapter.  You  must 
make  the  premium  payments  directly  to 
your  employing  agency.  The  payments 
you  make  under  the  direct  pay  option 
are  not  subject  to  premium  conversion, 
and  are  made  on  an  after-tax  basis. 

(4)  Catch-up.  Under  the  catch-up 
option,  you  must  agree  in  advance  of  the 
LWOP  period  that:  you  will  continue 
FEHB  coverage  while  on  LWOP;  your 
employer  will  advance  your  share  of 
your  FEHB  premium  during  your  LWOP 
period;  and  you  will  repay  the  advanced 
amounts  when  you  return  from  LWOP. 
(Described  in  §  890.502(b)  of  this 
chapter.)  Your  catcti-up  contributions 
may  be  made  through  premium 
conversion. 

(5)  If  you  remain  in  FEHB  upon  your 
return  from  LWOP,  your  catch-up 
premiums  and  current  premiums  will  be 
paid  at  the  same  time. 

(c)  Your  return  from  LWOP 
constitutes  a  qualifying  life  event  as 
described  in  §  892.101.  You  may  change 
your  premium  conversion  election 
(waive  if  you  now  participate,  or 
participate  if  you  now  waive).  The 
election  you  choose  upon  return  from 
LWOP  will  apply  to  your  current  as  well 
as  your  catch-up  premiums. 

■  8.  The  title  for  Subpart  D  and 
paiagraph  (b)(1)  of  §  892.401  are  revised 
to  read  as  follows: 

Subpart  D — Reemployed  Annuitants 
and  Survivor  Annuitants 

§  892.401    Am  i  eligible  for  premium 
conversion  if  I  retire  and  then  come  back  to 
work  for  the  Federal  Government? 


(b)(1)  If  you  do  not  waive  premium 
conversion,  your  FEHB  coverage  will  be 
transferred  to  your  employing  agency, 
and  your  employing  agency  will  assume 
responsibility  for  contributing  the 
Government  share  of  your  FEHB 
coverage.  Your  coverage,  including  what 
FEHB  plans  you  are  eligible  to  enroll  in, 
will  be  based  on  your  status  as  an  active 
employee  and  your  employing  agency 
will  deduct  your  premiums  from  your 
salar\'. 


■  9.  A  new  §  892.402  is  added  to  read  as 

follows: 


§  892.402  I  am  a  survivor  annuitant  as  well 
as  an  active  Federal  employee;  am  I  eligible 
for  premium  conversion? 

(a)  If  you  are  a  survivor  annuitant 
enrolled  in  FEHB  who  is  receiving  an 
annuity  and  you  are  employed  in  a 
position  that  conveys  FEHB  eligibility 
and  is  covered  by  the  premium 
conversion  plan,  you  are  eligible  to 
participate  in  premium  conversion. 
(b)(1)  If  you  wish  to  participate  in 
premium  conversion,  you  must  notify 
your  employing  agency.  Your 
employing  agency  will  transfer  in  your 
FEHB  coverage  from  the  retirement 
system,  and  your  employing  agency  will 
assume  responsibility  for  contributing 
the  government  share  of  your  FEHB 
coverage.  Your  coverage,  including  what 
FEHB  plans  you  are  eligible  to  enroll  in, 
will  be  based  on  your  status  as  an  active 
employee  and  your  employing  agency 
will  deduct  your  premiums  from  your 
salary. 

(2)  If  you  do  not  notify  your 
employing  agency  that  you  wish  to 
participate  in  premium  conversion,  you 
will  keep  your  FEHB  coverage  as  a 
survivor  annuitant,  but  vour 
contributions  towards  vour  FEHB 
premiums  will  be  made  on  an  after-tax 
basis.  Your  status  as  an  annuitant  under 
the  retirement  regulations  and  your 
right  to  continue  FEHB  as  a  survivor 
annuitant  following  your  period  of 
employment  is  unaffected. 
[FR  Doc.  03-24793  Filed  9-30-03:  8:45  am] 

BILUNG  COOE  6325-50-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  02-037-2} 

Karnal  Bunt;  Regulated  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  Karnal  bunt 
regulations  by  adding  certain  areas  in 
Arizona  and  Texas  to  the  list  of 
regulated  areas  either  because  they  were 
found  during  detection  and  delineating 
surveys  to  contain  a  bunted  wheat 
kernel,  or  because  they  fell  within  the 
3-mile-wide  buffer  zone  around  fields  or 
areas  affected  with  Karnal  bunt.  The 
interim  rule  also  removed  certain 
individual  fields  and  other  areas  in 
Arizona,  New  Mexico,  and  Texas  from 


the  list  of  regulated  areas,  either  because 
detection  and  delineating  surveys 
showed  them  to  be  free  of  Karnal  bunt, 
or  because  they  had  not  been  used  to 
produce  Karnal  bunt  host  crops  within 
the  last  5  years,  or  because  they  had 
been  used  to  produce  Karnal  bunt  host 
crops  in  1  or  more  years  following 
initial  regulation  and  the  crops  have 
been  tested  and  found  free  of  Karnal 
bunt.  The  interim  rule  was  necessary  to 
help  prevent  the  spread  of  Karnal  bunt 
into  noninfected  areas  of  the  United 
States  and  to  relieve  restrictions  that  are 
no  longer  warranted. 
EFFECTIVE  DATE:  The  interim  rule 
became  effective  on  October  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Robert  G.  Spaide,  Senior  Program 
Manager,  Surveillance  and  Emergency 
Programs  Planning  and  Coordination. 
PPQ,  APHIS.  4700  River  Road  Unit  134. 
Riverdale.  MD  20737-1236:  (301)  734- 
7819. 

SUPPLEMENTARY  INFORMATION: 
Background 

Karnal  bunt  is  a  fungal  disease  of 
wheat  [Triticum  aesthnim).  durum 
wheat  (Triticum  durum),  and  triticale 
(Triticum  aestivum  X  Secale  cereale).  a 
hybrid  of  wheat  and  rye.  Karnal  bunt  is 
caused  by  the  smut  fungus  Til  let  ia 
indica  (Mitra)  Mundkur  and  is  spread 
primarily  through  the  movement  of 
infected  seed.  Some  countries  in  the 
international  wheat  market  regulate 
Karnal  bunt  as  a  fungal  disease 
requiring  quarantine;  therefore,  without 
measures  taken  by  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS). 
United  States  Department  of 
Agriculture,  to  prevent  its  spread,  the 
presence  of  Karnal  bunt  in  the  United 
States  could  have  significant 
consequences  with  regard  to  the  export 
of  wheat  to  international  markets. 

Upon  detection  of  Karnal  bunt  in 
Arizona  in  March  of  1996,  Federal 
quarantine  and  emergency  actions  were 
imposed  to  prevent  the  interstate  spread 
of  the  disease  to  other  wheat  producing 
areas  in  the  United  States.  The 
quarantine  continues  in  effect,  although 
it  has  since  been  modified,  both  in 
terms  of  its  physical  boundaries  and  in 
terms  of  its  restrictions  on  the 
production  and  movement  of  regulated 
articles  from  regulated  areas.  The 
regulations  regarding  Karnal  bunt  are  set 
forth  in  7  CFR  301.89-1  through 
301.89-16  (referred  to  below  as  the 
regulations). 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
October  3.  2002  (67  FR  61975-61980. 
Docket  No.  02-037^1),  we  amended  the 
regulations  by  adding  certain  areas  in 
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Arizona  ami  T^xas  to  the  list  of 
rt'gulatpd  ariMs  m  =»  M)l  Hi>-;Mn  >Mthf'r 
twcause  thtn  \\^'^<■-'  found  liunni; 
lietertion  and  delineatint;  -iurvt'vs  to 
contain  a  buntf'd  wheat  kfrru'l    or 
bftausc  thev  tfll  within  th>'  i-nuie-wide 
bufft-r  zone  around  ii>'\<\->  or  ar^'as 
affected  with  Karnal  bunt    W'f  also 
removed  i  ertam  individual  fields  and 
other  areas  m  Arizona.  N'evv  Mexico, 
and  Texas  from  the  list  of  regulated 
areas  in  6)  ,101.89-3(0.  either  be<  ause 
rei  entlv  completed  detec  tion  an(i 
delineating  >urvev-.  -^howeil  them  to  be 
free  of  Karnal  hunt,  or  because  thev  had 
not  been  used  to  produce  Karnal  hunt 
host  crops  withm  the  last  5  years,  or 
because  thev  had  been  used  to  produce 
Karnal  bunt  host  crops  in  1  or  more 
vears  following  initial  regulation  and 
the  crops  have  been  tested  and  found 
free  of  Karnal  hunt   The  mt-Miii  rule 
was  necessarv  to  help  prevent  the 
spread  of  Karnal  bunt  into  nonmfected 
areas  of  the  I  nited  .states  and  to  relieve 
restrictions  tliat  arf'  nn  I'lntjer 
warrant'-d 

Comments  on  the  mtenin  rule  were 
required  to  be  re(  ei\eii  nn  or  before 
Ue(  ember  J..  JOtlJ   We  re(  eived  two 
( iimments  h\  that  ddte   Th>'  <    Tiiments 
were  from  State  departments  ut 
aijru  ulture   Both  comtnenters  supported 
the  interim  rule  However,  one 
commenter  stated  that  it  was  important 
for  APHIS  to  communicate  the 
deregulation  of  the  art'as  is  .if-i  n't-'-d  in 
the  interim  rule  through  iniin>Mii.i!>' 
updates  to  all  Karnai  bunt  fai  t  she>'ts. 
maps,  manuals.  Web  sites,  and  nfher 
resour(.:es  for  information 

Currentlv,  .-XPHIS  has  procedures  in 
place  for  ensuring  that  this  tvpe  of 
mformatum  is  updated  promptly. 
APHIS  uses  its  Internet  site,  on  which 
we  make  available  materials  such  as 
press  releases,  maps,  and  fact  sheets,  to 
communicate  the  tvpe  of  information 
noted  bv  the  commenter.  and  such 
updates  are  routinely  communicated  to 
APHIS  personnel  involved  in  regulatory 
programs   While  it  is  perhaps  most 
important  that  the  deregulated  areas  be 
removed  from  the  list  of  regulated  areas 
in  i>  301.89-3(0.  we  do  make  every  effort 
to  ensure  that  related  materials  such  as 
fact  sheets,  etc  .  are  updated  promptly. 

Therefore,  for  the  reasons  given  in  the 
interim  rule  and  in  this  document,  we 
are  adopting  the  interim  rule  as  a  final 
rule  without  change 

This  action  also  affirms  the 
information  c  cmtained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act. 
E.xecutive  Orders  12372  and  12988.  and 
the  Paperwork  Reduction  Act 


Further,  for  this  a(  turn,  the  (Jffice  of 
Management  and  Budget  has  waived  its 
re\ifw  under  Kxecutive  Order  12866 

List  of  Subjects  in  7  C:FR  Part  .101 

.-\t;ri(  ultLiral  i  oiiiniodities.  Plant 
diseases  and  pests.  Qiiar.intine, 
Reporting  and  ret  orvikeeping 

r>'iiuir''iiients.  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  ,ire  ado[iting  as  .j 
fm.ii  rule,  without  change,  the  intt^rini 
ml.'  that  amended  "  < 'FK  part  ,U)1  and 
that  was  puhllshfd  .it  h7  I'K  61975- 
61980  on  Qctob.r  f    2002 

Authonfv:  7  U.b.C.  77U1-7772;  7  CFR  2  22 

2. HO     i::  1    r\.3. 

Section  JOl.7")    I'l  aisi,  issued  under 
Sec.  204.  Title  11.  Pub    I,    106-1  H    IH 
Stat.  1501 A-29!   s.Mt lolls  u)l  7,5- l.T 
and  301.7,5-16  also  issued  under  Sec 
203.  Title  11.  Pub   i.    106-224,  114  Stat 
400(7  U.S.L.  142  1  note). 

Done  in  Washiagtuii.  UC,  this  25th  day  of 
.SeptemhtT.  2003. 
Pf-ter  KernanlfZ. 

Acting  Aaininiatmtor,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  03-24874  Filed  9-30-03:  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFRPart3 

[Docket  No.  03-21] 

RIN1557-AC76 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  225 
[Regulations  H  and  Y;  Docket  No.  R-1156] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 

RIN  3064-AC74 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Part  567 
[No.  2003-48] 
RIN1550-AB79 

Risk-Based  Capital  Guidelines;  Capital 
Adequacy  Guidelines;  Capital 
Maintenance:  Interim  Capital 
Treatment  of  Consolidated  Asset- 
Backed  Commercial  Paper  Program 
Assets 

AGENCIES:  Office  of  the  Comptroller  of 
the  (Airrentv.  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System:  Federal  Deposit  Insurance 
Corporation;  and  Office  of  Thrift 
.Supervision,  Treasury. 
ACnON:  Interim  final  rule  with  a  request 
for  comments. 


SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC),  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board),  Federal  Deposit 
Insurance  Corporation  (FDIC).  and 
Office  of  Thrift  Supervision  (OTS) 
(collectively,  the  agencies)  are  amending 
their  risk-based  capital  standards  by 
providing  an  interim  capital  treatment 
for  assets  in  asset-backed  commercial 
paper  (ABC?)  programs  that  are 
consolidated  onto  the  balance  sheets  of 
sponsoring  banks,  bank  holding 
companies,  and  thrifts  (collectively, 
sponsoring  banking  organizations)  as  a 
result  of  a  recently  issued  accounting 
interpretation,  Financial  Accounting 
Standards  Board  Interpretation  No.  46. 
Consolidation  of  Variable  Interest 
Entities  (FIN  46).  The  interim  capital 
treatment  allows  sponsoring  banking 
organizations  to  remove  the 
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consolidated  ABCP  program  assets  from 
their  risk-weighted  asset  bases  for  the 
purpose  of  calculating  their  risk-based 
capital  ratios.  Sponsoring  banking 
organizations  must  continue  to  hold 
risk-based  capital  against  all  other  risk 
exposures  arising  in  connection  with 
ABCP  programs,  including  direct  credit 
substitutes,  recourse  obligations, 
residual  interests,  long-term  liquidity 
facilities,  and  loans,  in  accordance  with 
each  agency's  existing  risk-based  capital 
standards.  In  addition,  any  minority 
interests  in  ABCP  programs  that  are 
consolidated  as  a  result  of  FIN  46  are  to 
be  excluded  from  sponsoring  banking 
organizations'  minority  interest 
component  of  tier  1  capital  and,  hence, 
from  total  risk-based  capital. 

This  interim  capital  treatment  will  be 
applicaable  only  for  the  regulatory 
reporting  periods  ending  September  30 
and  December  31,  2003,  and  March  31, 
2004.  In  addition,  this  interim  capital 
treatment  does  not  alter  the  accounting 
rules  for  balance  sheet  consolidation  nor 
does  it  affect  the  denominator  of  the  tier 
1  leverage  capital  ratio  calculation, 
which  continues  to  be  based  primarily 
on  on-balance  sheet  assets  as  reported 
under  generally  accepted  accounting 
principles  (GAAP).  Thus,  as  a  result  of 
FIN  46,  banking  organizations  must 
include  all  assets  of  consolidated  ABCP 
programs  in  on-balance  sheet  assets  for 
purposes  of  calculating  the  tier  1 
leverage  capital  ratio. 

The  agencies  also  have  issued  a 
related  notice  of  proposed  rulemaking 
published  elsewhere  in  today's  Federal 
Register,  in  which  the  agencies  are 
soliciting  comments  on  a  permanent 
risk-based  capital  treatment  for  the  risks 
arising  from  ABCP  programs. 
DATES:  This  interim  final  rule  is 
effective  October  1,  2003.  Comments  on 
the  interim  final  rule  must  be  received 
by  November  17,  2003. 

ADDRESSES:  Comments  should  be 
directed  to: 

OCC:  You  should  send  comments  to 
the  Public  Information  Room,  Office  of 
the  Comptroller  of  the  Currency, 
Mailstop  1-5,  Attention:  Docket  No.  03- 
21,  250  E  Street,  SW.,  Washington,  DC 
20219.  Due  to  delays  in  the  delivery  of 
paper  mail  in  the  Washington  area  and 
at  the  OCC,  commenters  are  encoiu-aged 
to  submit  comments  by  fax  or  e-mail. 
Comments  may  be  sent  by  fax  to  (202) 
874—4448,  or  by  e-mail  to 
regs.comments@occ.treas.gov.  You  can 
make  an  appointment  to  inspect  and 
photocopy  the  comments  by  calling  the 
Public  Information  Room  at  (202)  874- 
5043. 

Board:  Comments  should  refer  to 
Docket  No.  R-1156  and  may  be  mailed 


to  Ms.  Jeimifer  J.  Johnson,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20551. 
However,  because  paper  mail  in  the 
Washington  area  and  at  the  Board  of 
Governors  is  subject  to  delay,  please 
consider  submitting  yoiu  comments  by 
e-mail  to 

regs.comments@federalreserve.gov,  or 
faxing  them  to  the  Office  of  the 
Secretary  at  202/452-3819  or  202/452- 
3102.  Members  of  the  public  may 
inspect  comments  in  Room  MP-500  of 
the  Martin  Building  between  9  a.m.  and 
5  p.m.  weekdays  pursuant  to  §  261.12, 
except  as  provided  in  §261.14,  of  the 
Board's  Rules  Regarding  Availability  of 
Information,  12  CFR  261.12  and  261.14. 

FDIC:  Written  comments  should  be 
addressed  to  Robert  E.  Feldman, 
Executive  Secretary,  Attention: 
Comments,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW., 
Washington.  DC  20429.  Comments  also 
may  be  hand  delivered  to  the  guard 
station  at  the  rear  of  the  550  17th  Street 
Building  (located  on  F  Street),  on 
business  days  between  7  a.m.  and  5  p.m. 
Comments  may  be  inspected  and 
photocopied  in  the  FDIC  Public 
Information  Center,  Room  100,  801  17th 
Street.  NW.,  Washington,  DC,  between  9 
a.m.  and  4:30  p.m.  on  business  days. 

OTS:  Send  comments  to  Regulation 
Comments,  Chief  Counsel's  Office. 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention:  No.  2003-48. 

Delivery:  Hand  deliver  comments  to 
the  Guard's  Desk,  East  Lobby  Entrance, 
1700  G  Street,  NW.,  from  9  a.m.  to  4 
p.m.  on  business  days.  Attention: 
Regulation  Comments,  Chief  Coimsel's 
Office,  Attention:  No.  2003-48. 

Facsimiles:  Send  facsimile 
transmissions  to  FAX  Number  (202) 
906-6518,  Attention:  No.  2003-48. 

E-Mail:  Send  e-mails  to 
re^s. comments@ots.treas.gov,  Attention: 
No.  2003—48  and  include  your  name 
and  telephone  number.  Due  to 
temporary  disruptions  jn  mail  service  in 
the  Washington,  DC  area,  commenters 
are  encouraged  to  send  comments  by  fax 
or  e-mail,  if  possible. 

Availability  of  comments:  OTS  will 
post  comments  and  the  related  index  on 
the  OTS  Internet  Site  at  http:// 
www.ots.treas.gov.  In  addition,  you  may 
inspect  comments  at  the  Public  Reading 
Room,  1700  G  Street,  NW..  by 
appointment.  To  make  an  appointment 
for  access,  call  (202)  906-5922.  send  an 
e-mail  to  pubUc.info@ots.treas.gov.  or 
send  a  facsimile  transmission  to  (202) 
906-7755.  (Please  identify  the  materials 
you  would  like  to  inspect  to  assist  us  in 
serving  you.)  We  schedule 


appointments  on  business  days  between 
10  a.m.  and  4  p.m.  In  most  cases, 
appointments  will  be  available  the 
business  day  after  the  date  we  receive  a 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Amrit  Sekhon,  Risk  Expert, 
Capital  Policy  Division.  (202)  874-5211: 
Maiu-icio  Claver-Carone,  Attorney,  or 
Ron  Shimabukuiro,  Special  Counsel, 
Legislative  and  Regulator}'  Activities 
Division,  (202)  874-5090,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street.  SW.,  Washington,  DC  20219. 

Board:  Thomas  R.  Boemio,  Senior 
Supervisory-  Financial  Analyst.  (202) 
452-2982,  David  Kerns,  Supervisory 
Financial  Analyst.  (202)  452-2428, 
Barbara  Bouchard,  Assistant  Director. 
(202)  452-3072,  Division  of  Banking 
Super\ision  and  Regulation;  or  Mark  E. 
Van  Der  Weide.  Counsel,  (202)  452- 
2263,  Legal  Division.  For  the  hearing 
impaired  only.  Telecommunication 
Device  for  the  Deaf  (TDD).  (202)  263- 
4869. 

FDIC:  Jason  C.  Cave,  Chief,  Policy 
Section,  Capital  Markets  Branch,  (202) 
898-3548,  Robert  F.  Storch.  Chief 
Accountant,  Division  of  Supervision 
and  Consumer  Protection,  (202)  898- 
8906;  Michael  B.  Phillips,  Counsel, 
Supervision  and  Legislation  Branch, 
Legal  Division,  (202)  898-3581.  Federal 
Deposit  Insurance  Corporation.  550  17th 
Street,  NW.,  Washington,  DC  20429. 

OTS:  Michael  D.  Solomon,  Senior 
Program  Manager  for  Capital  Policy, 
(202)  906-5654,  David  W.  Riley,  Project 
Manager,  Supervision  Policy,  (202)  906- 
6669;  or  Teresa  A.  Scott,  Counsel 
(Banking  and  Finance).  (202)  906-6478. 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

An  asset-backed  commercial  paper 
(ABCP)  program  typically  is  a  program 
through  which  a  banking  organization 
provides  funding  to  its  corporate 
customers  by  sponsoring  and 
administering  a  bankruptcy-remote 
special  purpose  entity  that  purchases 
asset  pools  from,  or  extends  loans  to. 
those  customers.  The  asset  pools  in  an 
ABCP  program  may  include,  for 
example,  trade  receivables,  consumer 
loans,  or  asset-backed  securities.  The 
ABCP  program  raises  cash  to  provide 
funding  to  the  banking  organization's 
customers  through  the  issuance  of 
commercial  paper  into  the  market. 
Typically,  the  sponsoring  banking 
organization  provides  liquidity  and 
credit  enhancements  to  the  ABCP 
program,  which  aids  the  program  in 
obtaining  high  quality  credit  ratings  that 
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facilitate  the  issutini  e  of  the  idinnuTi  lal 
paper  ' 

In  lanuarv  ^00  ^  the  Fiudiiciai 
Accounting  Standards  B()r^rd  (FASB) 
issued  interpretation  NO  4h. 
•"Consolidation  of  Variable  Interest 
Entities"  (FIN  46!,  requinnt;  the 
consolidation  of  variable  interest 
entities  (VIEs)  onto  the  balanc  e  sheets  of 
companies  deemed  to  be  the  primar% 
beneficiaries  of  those  entities  -  FIN  4h 
mav  result  in  the  consolidation  of  many 
ABCP  programs  onto  the  balam  e  sheets 
of  banking  organizations  beginning  m 
the  third  quarter  of  2003.  In  contrast, 
under  pre-FIN  46  accounting  standards. 
banking  organizations  norniallv  have 
not  been  required  to  consolidate  the 
assets  of  these  programs  Banking 
organizations  that  are  fpquireti  to 
consolidate  ABC:P  program  as-i'ts  will 
have  to  include  all  of  these  program 
assets  (mostlv  receivables  and 
securities)  and  liabilities  im.iiiilv 
commercial  paper  I  on  their  .St-ptember 
30,  2003  balance  sheets  for  purposes  of 
the  bank  Reports  of  Condition  and 
Income  (Call  Report),  the  Thrift 
Financ  lal  Report  fTFR).  and  the  bank 
holding  companv  financial  statements 
(FR  Y-9C;  Report).  If  no  changes  were 
inadf  to  regulatorv  t:apital  standards, 
the  resulting  increase  in  the  asset  base 
would  lower  both  the  tier  1  leverage  and 
risk-based  capital  ratios  of  banking 
organizations  that  must  consolidate  the 
assets  held  in  ABCP  programs. 

The  ageiK  ies  believe  that  the 
consolidation  of  .^BCP  program  assets 
cmti)  the  balance  sheets  of  sponsoring 
banking  organizations  could  result  in 
risk-based  capital  requirements  that  do 
not  appropriately  reflect  the  risks  faced 


Kiir  the  purposes  of  this  nilemaiting.  a  banking 
iirsanization  is  considered  the  sponsor  of  an  .\BCP 
program  if  it  establishes  the  proRram,  approves  the 
sellers  permitted  to  participate  m  the  program, 
approvp-i  the  asset  pools  to  be  purchased  by  the 
priigTrim  or  .idministers  the  ABCP  program  by 
monitdnnsi  the  assets,  arranging  for  debt  placement, 
compiling  monthly  reports,  or  ensuring  compliance 
with  Ihe  ppii^ram  documents  and  with  the 
program  s  (  rh>dit  and  investment  policy 

•  I'nder  RN  46,  the  F.\SB  bniadened  the  CTiteria 
for  determining  when  one  entity  is  deemed  to  have 
,1  (  onlroUing  financaal  interest  in  another  entity 
and  therefore,  when  an  entity  must  consolidate 
another  entitv  in  its  financial  statements  An  entity 
generally  does  not  need  to  be  analyzed  under  FIN 
46  if  it  is  designed  to  have  "adequate  capital"  as 
described  in  FIN  46  and  its  shareholders  control  the 
entity  with  thei.-  share  votes  and  are  allocated  its 
profits  and  losses  If  the  entity  fails  these  criteria. 
It  typically  is  deemed  a  VTE  and  each  staJteholder 
in  the  entity  (a  group  that  r^n  include,  but  is  not 
limited  to,  legal-form  equity  holders,  creditors, 
sponsors  guarantors,  and  servicers)  must  access 
whether  it  is  the  entity's  "primary  beneficiary" 
ujing  the  FIN  46  criteria  This  analysis  considers 
whether  eftective  control  exists  by  evaluating  the 
entity  s  risks  and  rewards  The  stakeholder  who 
holds  the  maiority  of  the  entity's  risks  or  rewards 
IS  the  pnmarv  beneficiary  and  must  consolidate  the 
VIE. 


hv  banking  organizations  that  sponsor 
these  programs  The  agencies  believe 
ttuit  sponsoring  banking  organizations 
generallv  face  limited  risk  exposure  to 
AB(;P  programs,  whii  h  generally  is 
( (infined  to  the  credit  enhancements 
and  lupuditv  facilitv  arrangements  that 
thev  provide  to  these  programs   In 
.uidition,  operational  controls  and 
structural  provisions,  along  with 
overcollateralization  or  other  credit 
enhancements  pro\ided  by  the 
( (impanies  that  sell  assets  into  ABCP 
programs  can  further  mitigate  the  risk  to 
whi(  h  sponsoring  banking  organizations 
,ire  e\pi  ised    He(  ause  of  the  limited 
risks   the  agencies  believe  that  it  is 
appropn.ite  to  provide  an  interim  risk- 
based  (  apital  treatment  that  permits 
sponsoring  banking  organizations  to 
exclude  from  risk-weightinl  assets,  on  a 
temporarv  basis,  assets  held  by  ABC^P 
programs  that  must  be  i  iinsolidated 
onto  the  balaiK  e  sheets  of  sponsoring 
banking  organizations  as  a  result  of  FIN 
46. 

The  p.Tiod  during  whu  h  the  interim 
rule  is  m  effet  t  will  provide  the 
ageni  ifs  with  additional  time  to 
de\-l'i}i  the  appropriate  risk-based 
capital  reijuirenn'iits  for  b, inking 
organizations'  spons(irship  and  other 
involvement  with  ABCP  programs  and 
to  receive  (  omineiits  from  the  industry 
on  a  related  proposal  also  published  in 
today's  Federal  Register 

II.  Interim  Ri.sk-Ba.sed  Capital  and 
Regulator>'  Reporting  rreatment 

The  agencies  are  amending  their  risk- 
based  capital  standards  to  permit 
sponsoring  banking  organizations  to 
e.\(  lude  the  assets  of  ABCP  programs 
that  must  be  consolidated  under  FIN  46 
from  risk-weighted  assets  whtm  they 
calculate  their  tier  1  and  total  risk-based 
capital  ratios  for  the  ijuarters  ending 
September  30,  2003,  Dei  ember  31,  2003. 
and  Man  h  (1.2004   .Sponsoring 
banking  organizations  must  (.ontinue  to 
assess  risk-ba.sed  (  ,i[iital  against  anv 
credit  enhancements  or  long-term 
liquidity  facilities  that  Ihey  provide  to 
su(  h  .XBCP  programs    For  example. 
hanking  organizations  that  sponsor 
ABCP  programs  generally  assign  any 
investment-grade  equivalent  credit 
enhantt'inents  that  thev  provide  to  these 
programs  to  the  100  percent  risk  weight 
category,^  Most  !ii]uiditv  facilities 


'  Under  the  agencies"  risk-based  capital  standards, 
banking  organizations  may,  subject  fo  supervisory 
approval,  use  their  internal  risk  ratings  system  to 
assess  the  cTedil  quality  of  non-rated  direct  credit 
substitutes  provided  to  ABCP  programs  in  order  to 
determine  the  appropriate  nsk-based  capit,ii  (hnrg'' 
Direct  credit  substitutes  provided  to  ABCI' 
programs  that  are  the  equivalent  of  nono- 
investment  grade  are  assigned  to  either  the  200 


currently  provided  to  ABCP  programs 
are  structured  with  a  maturity  of  less 
than  one  year  and,  under  the  agencies' 
current  risk-based  capital  rules,  do  not 
incur  a  capital  charge. 

Under  this  interim  rule,  for  the  third 
and  fourth  quarters  of  2003.  as  well  as 
for  the  first  quarter  of  2004.  when 
reporting  items  34  through  43  on 
Schedule  RC-R  (Regulatory  Capital)  of 
the  Call  Report  and  Schedule  HC-R 
IRpgulatory-^Capital)  of  the  FR  Y-9C,  any 
consolidated  ABCP  program  assets 
resulting  from  application  of  FIN  46  are 
to  be  reported  in  column  A.  "Totals 
[from  Schedule  RQ."  as  well  as  in 
column  B.  "Items  not  Subject  to  Risk- 
Weighting  "  With  respect  to  the  TFR. 
thrifts  should  not  include  the  subject 
program  assets  in  any  of  the  lines  for 
assets  to  risk  weight  on  Schedule  CCR 
that  comprise  the  subtotal  on  line 
CCR64. 

Reporting  in  this  manner  will  exclude 
the  .\BCP  program  assets  from 
incorporation  into  the  calculation  of  the 
risk-based  capital  ratios.  Banking 
organizations  should  continue  to  report 
the  notional  amounts  of  any  credit 
enhancements  and  liquidity  facilities 
provided  to  ABCT  programs  in  the  risk- 
ba.sed  capital  schedule  line  items  in 
which  these  exposures  would  be 
properly  reported  as  of  the  [une  30. 
2003  reporting  date.  In  addition,  credit 
enhancements  and  liquidity  facilities 
that  sponsoring  banking  organizations 
provide  to  their  ABCP  programs  are  to 
be  reported  in  Memorandum  items 
3.a.(l)  and  3.b.(l)  of  Schedule  RC-S 
{Ser\-icing,  Securitization,  and  Asset 
Sale  Activities)  of  the  Call  Report  and 
Schedule  HC-S  {Sen'icing, 
Securitization,  and  Asset  Sale 
Activities)  of  the  FR  Y-9C  consolidated 
reports,  respectively.  Thrifts  should 
include  any  related  credit 
enhancements  on  Schedule  CC.  lines 
CC.45,5,  CC465,  or  CC468,  as 
appropriate. 

In  addition,  any  minority  interests  in 
.VBCP  programs  that  are  consolidated  as 
a  result  of  FIN  46  are  to  be  excluded 
from  sponsoring  banking  organizations' 
minority  interest  component  of  tier  1 
capital  and.  hence,  also  from  total  risk- 
ba.sed  capital.  Exclusion  from  capital  of 
any  minority  interests  associated  with 
consolidated  ABCP  programs  is  required 
when  the  programs'  assets  are  not 
included  in  an  organization's  risk- 
weighted  asset  base  and.  thus,  are  not 
assessed  a  risk-based  capital  charge. 
When  sponsoring  banking  organizations 
report  item  6.   ■Qualifying  minority 
interest  in  consolidated  subsidiaries,"  of 


per(  ent  risk  weight  category  or  effectively  deducted 
trum  nsk-based  capital 
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Schedule  RC-R  of  the  Call  Report  and 
Schedule  HC-R  of  the  FR  Y-9C.  diey 
should  exclude  the  amount  of  minority 
interest  associated  with  such 
consolidated  ABCP  programs.  With 
respect  to  the  TFR,  when  sponsoring 
savings  associations  report  on  line 
CCR125,  "Minority  Interest  in 
Includable  Consolidated  Subsidiaries," 
of  Schedule  CCR,  they  should  exclude 
the  amount  of  minority  interest 
associated  with  such  consolidated 
ABCP  programs. 

This  interim  risk-based  capital  (and 
the  associated  regulatory  capital 
reporting)  treatment  will  expire  on  April 
1 .  2004.  If  the  agencies  have  not 
implemented  an  alternative  risk-based 
capital  approach  for  banking 
organizations  that  sponsor  ABCP 
programs  prior  to  the  expiration  of  the 
interim  treatment,  then  sponsoring 
banking  organizations  will  be  required 
to  subject  ABCP  program  assets  that  are 
consolidated  under  FIN  46  to  the 
applicable  risk-based  capital  treatment 
for  on-balance  sheet  assets.  The  agencies 
reserve  the  authority  to  require 
sponsoring  banking  organizations  to 
hold  an  alternative  amount  of  risk-based 
capital  against  ABCP  program  assets  at 
any  time  during  the  period  this  interim 
treatment  is  in  effect  in  the  event  that 
an  agency  determines  that  the 
application  of  these  risk-based  capital 
requirements  does  not  adequately 
address  the  risks  present  in  a  sponsoring 
banking  organization's  involvement 
with  an  ABCP  program. 

This  interim  risk-based  capital 
treatment  has  no  bearing  on  the 
accounting  requirements  as  established 
by  GAAP  or  the  manner  in  which 
banking  organizations  report 
consolidated  on-balance  sheet  assets.  In 
addition,  the  interim  capital  treatment 
does  not  affect  the  denominator  of  the 
tier  1  leverage  capital  ratio  calculation, 
which  will  continue  to  be  based 
primarily  on  on-balance  sheet  assets  as 
reported  under  GAAP.  Thus,  in 
accordance  with  FIN  46,  banking 
organizations  must  include  all  assets  of 
consolidated  ABCP  programs  in  on- 
balance  sheet  assets  for  purposes  of 
calculating  the  tier  1  leverage  capital 
ratio.  In  addition,  in  contrast  to  many 
other  cases  where  minority  interest  in 
consolidated  subsidiaries  may  be 
included  as  a  component  of  tier  1 
capital  and,  hence,  incorporated  into  the 
tier  1  leverage  capital  ratio  calculation, 
minority  interest  related  to  sponsoring 
banking  organizations'  ABCP  program 
assets  consolidated  as  a  result  of  FIN  46 
are  not  included  in  tier  1  capital.  Thus, 
the  reported  tier  1  leverage  capital  ratio 
for  a  sponsoring  beuiking  organization 
will  be  lower  than  if  only  its  ABCP 


program  assets  were  consolidated. 
However,  the  agencies  anticipate  that 
the  exclusion  of  minority  interests 
related  to  consolidated  ABCP  program 
assets  will  not  significantly  affect  the 
tier  1  leverage  capital  ratio  of 
sponsoring  banking  organizations 
because  the  equity  in  ABCP  programs 
generally  is  small  relative  to  the  capital 
levels  of  sponsoring  banking 
organizations. 

The  agencies  seek  comment  on  all 
aspects  of  the  interim  rule.  In  a  related 
notice  of  proposed  rulemaking 
published  elsewhere  in  today's  Federal 
Register,  the  agencies  are  soliciting 
comments  on  the  removal  of  the  April 
1,  2004  sunset  provision  contained  in 
this  interim  final  rule  so  that  assets  of 
ABCP  programs  consolidated  under  FIN 
46  and  any  associated  minority  interest 
would  continue  to  be  excluded  from 
risk- weigh  ted  assets  and  tier  1  capital, 
respectively,  of  sponsoring  banking 
organizations  for  purposes  of  calculating 
the  risk-based  capital  ratios.  The 
proposed  elimination  of  the  sunset 
provision  is  conditional  upon  the 
agencies  implementing  appropriate  risk- 
based  capital  requirements  for  all  risk 
exposures  arising  from  ABCP  programs. 

Thus,  the  agencies  also  have  proposed 
that  liquidity  facilities  with  an  original 
matiu-ity  of  one  year  or  less  that  banking 
organizations  provide  to  ABCP 
programs  be  converted  to  on-balance 
sheet  credit  equivalent  amounts  using 
the  20  percent  credit  conversion  factor 
(as  opposed  to  the  existing  zero  percent 
credit  conversion  factor)  and  assigned  to 
the  appropriate  risk  weight  category 
according  to  the  underlying  assets  or 
obligor,  after  consideration  of  any 
guarantees  or  collateral,  or  external 
credit  ratings  if  the  risk  exposure  is  an 
asset-or  mortgage-backed  security'.  In 
general,  this  capital  requirement  on 
short-term  liquidity  facilities  would  be 
in  addition  to  existing  risk-based  capital 
requirements  for  credit  enhancements 
provided  to  ABCP  programs. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  the  agencies 
have  determined  that  this  interim  rule 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities  in 
accordance  with  the  spirit  and  purposes 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Accordingly,  a 
regulatory  flexibility  cuialysis  is  not 
required.  In  addition,  the  interim  rule 
would  reduce  regulator}'  burden  with 
respect  to  the  agencies'  risk-based 
capital  standards. 


Administrative  Procedure  Act 

Pursuant  to  section  553  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  the  agencies  find  good  cause  for 
issuing  this  interim  rule  in  advance  of 
the  receipt  of  comments  from  interested 
parties.  "The  agencies  believe  that  it  is 
important  to  make  this  interim  final  rule 
effective  before  banking  organizations 
must  calculate  their  regulatory  risk- 
based  capital  ratios  at  the  end  of  the 
third  quarter  2003  If  ABCP  program 
assets  are  consolidated  under  FIN  46. 
then  the  resulting  capital  requirement 
might  not  be  commensurate  with  the 
risk  inherent  in  sponsoring  banking 
organizations'  involvement  with  such 
programs.  The  agencies  are  seeking 
public  comment  on  the  interim  final 
rule  and,  in  a  related  notice  of  proposed 
rulemaking,  are  seeking  comment  on  an 
alternative  risk-based  capital  treatment 
for  the  risk  exposures  arising  from  this 
activity. 

In  addition,  under  section  553(d)(3)  of 
the  Administrative  Procedure  Act.  an 
agency  may  issue  an  interim  rule  or  a 
final  rule  without  delaying  its  effective 
date  for  30  days  from  the  date  of 
publication  if  the  agency  finds  good 
cause  and  publishes  its  finding  with  the 
rule.  The  agencies  have  determined  that 
the  issuance  of  this  interim  rule  without 
delaying  its  effective  date  for  30  days 
from  the  date  of  publication  will 
provide  certainty  for  banking 
organizations  in  calculating  their 
regulatory'  capital  ratios  for  the  third 
quarter  2003. 

Paperwork  Reduction  Act 

The  agencies  have  determined  that 
this  interim  rule  does  not  involve  a 
collection  of  information  pursuant  to 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

Unfunded  Mandates  Reform  Act  of  1995 

OCC:  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104—4  (Unfunded  Mandates  Act) 
requires  that  an  agency  prepare  a 
budgetan,'  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State.  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify'  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
This  interim  rule  is  designed  to 
temporarily  offset  the  effect  on  risk- 
based  capital  ratios  of  FIN  46  with 
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respect  tn  ABCP  programs  The  ()(.('.  has 
determined  that  this  interim  rule  will 
not  result  in  expenditures  bv  >tate. 
local,  or  tribal  governments,  or  bv  the 
private  sector,  of  SI 00  million  or  more 
in  anv  one  vear.  Accordingly.  Section 
J02  of  the  Infunded  Mandates  Act  does 
not  require  the  CXX"  to  prepare  a 
hudgetarv  impact  statement  for  this  rule. 

()TS  Settion  20-'  of  the  Unfunded 
Mandates  Keform  Art  of  1993.  F'uh   L. 
104—1  (Unfundetl  Mandates  Act  I 
rtH|uires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  mav  result  in 
expenditure  bv  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  bv  the 
private  sector,  of  SlOO  million  or  more 
in  any  one  year.  If  a  hudgetarv  impact 
statement  is  required,  section  2U5  of  the 
Unfunded  Mandates  Act  also  requires 
an  agencv  to  identify  and  c;(msidera 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule 
OTS  has  determmed  that  this  interim 
rule  will  not  result  in  expenditures  h\ 
state,  local,  or  tribal  governments,  nr  bv 
the  private  sector,  of  SlOO  million  or 
more  in  anv  one  vear  .\ccordingly, 
section  202  of  the  I'nfunded  Mandates 
.Act  does  not  require  the  OTS  to  prepare 
a  budgetarv  impact  statement  for  this 
rule. 

Plain  L(ina.uog,e 

Section  722  (jf  the  Gramm-Leach- 
Blilev  (GLB)  Act  requires  the  Federal 
banking  agencies  to  use  "plain 
language"  in  all  proposed  and  final 
rules  published  after  fanuary  1.  2000.  In 
light  i]f  this  requirement,  the  agencif^.s 
have  s.iught  ti.)  present  the  interim  fin<.l 
rule  in  a  simple  and  straightforward 
manner  The  agencies  invite  comments 
on  whether  there  are  additional  steps 
the  agencies  could  take  to  make  the  rule 
easier  to  understand. 

List  of  Subjects 

12  CFR  Part  J 

.-\dministrati\  e  practice  and 
procedure.  Capital.  National  banks, 
Reporting  anil  rec;ordkeeping 
requirements.  Risk. 

.'-'  CFR  Part  JiiH 

Accounting.  Agriculture.  Banks. 
banking,  Confidential  business 
information.  Crime,  Currency,  Federal 
Reserve  Svstem,  Mortgage-;,  Reporting 
and  recordkeeping  requirements, 
Securities, 

U  CFH  Part  225 

.Administrative  practice  and 
procedure.  Banks,  banking.  Federal 
Reserve  Svstem,  Holding  companies. 


Reporting  and  rei  ordkeeping 
requirements.  Seiurities. 

12  CFR  Part  J25 

.Administrative  practice  and 
[inu  eclure,  Bank  deposit  insurance, 
Banks,  h.inking.  Capital  adequacy. 
Reporting  and  rei  ordkeeping 
requirements.  Savings  associations. 
State  non-member  banks. 

12  CFR  Part  567 

(  apital.  Reporting  ami  recordkeeping 

reljulrement^.  Sa\  ings  associations. 

Department  of  the  Treasury 

Office  of  tfie  Comptroller  of  the 
Currency 

12  CFR  Chapter  1 

Authority  and  Issuance 

■  For  the  reasons  set  out  in  the  joint 
pre.imhie.  part  ^  of  chapter  1  of  title  12 
of  the  Coiie  I  if  Federal  Regulations  is 
,imeii(ie(i  ,is  follows:  , 

PART  S— MINIMUM  CAPITAL  RATIOS; 
ISSUANCE  OF  DIRECTIVES 

■  1.  The  authoritv  citation  for  part  :< 
continues  to  reaii  as  follows 

Authority:  12  U.S.C.  93a   161,  1818, 
1828(11),  1828  note.  IHUn  imlf    1H3S    1^07 
and  3909. 

■  2  in  Appendix  A  to  part  3: 

■  a  In  section  1.  par.igraphs  (c)(3) 
through  (c)(3.5)  are  redeMgiiated  as 
paragraphs  (c)(4)  through  ((  !(,?f));  newlv 
redesignated  paragraphs  ;c)(.i())  through 
(c)(36)  are  redesignated  ((  )(  U)  through 
(c)(37);  and  two  new  paragraphs  {c)(3) 
and  (c)(30)  are  added; 

■  b.  In  section  2.  paragraph  la)(3)  is 
revised;  and 

■  c.  In  section  4,  two  new  paragraphs  (j) 
and  (k)  are  .iddfd 

.Appendix  .A  to  Part  3— Risk-Ba.sed 
Capital  (luidelines 

Sfition  I.  Purpose.  Applicability  of 
Guidelines,  and  Definitions. 

«  *  *  •  * 

(c)-    *    • 

(3)  Asset-backed  commercial  paper 
program  means  a  program  that  issues 
commercial  paper  backed  by  assets  or  other 
exposures  held  in  a  bankruptcy-remote 
special  purpose  entity. 
***** 

(30)  Sponsor  me&n^  a  bank  that: 

(i)  Establishes  an  asset-backed  commercial 
paper  program: 

in)  Approves  the  sellers  permitted  to 
participate  in  the  asset-backed  cuinmerrial 
paper  program; 

(iii)  Approves  the  asset  pools  lo  be 
purchased  by  the  asset-backed  commercial 
paper  program;  or 

(iv)  Administers  the  asselba(.ked 
commercial  paper  program  by  monilnruit;  iht 


assets,  arranging  for  debt  placement, 
compiling  monthlv  reports,  or  ensuring 
compliance  with  the  program  documents  and 
with  the  programs  credit  and  investment 
policy. 


Sf'cliun  2.  Components  of  Capitol. 


(3)  Minority  interests  in  the  equity 
accounts  of  consolidated  subsidiaries.  exc:ept 
that  the  following  are  not  included  in  Tier  1 
capital  or  total  capital: 

(i)  Minority  interests  in  a  small  business 
investment  company  or  investment  fund  that 
holds  nonfinancial  equity  investments  and 
minoritv  interests  in  a  subsidiary  thai  is 
engaged  in  nonfinancial  activities  and  is  held 
under  one  of  the  legal  authorities  listed  in 
section  l(c)(21)  of  this  appendix  .A. 

(ii)  Minority  interests  in  con.solidated 
asset-bac:ked  commercial  paper  programs 
sponsored  bv  a  bank  if  the  consolidated 
asst'ts  are  excluded  from  risk-weighted  assets 
pursuant  to  section  4|j)(l)  of  this  appendix  A. 
This  section  2|a)(3)(ii)  of  this  appendix  A  is 
effective  from  )ulv  1.  2003  to  April  1.  2004. 


Section  4  Recourse.  Direct  Credit  Substitutes 
and  Positions  m  Securitizations 

***** 

Ij)  .■\sset-backed  commercial  paper 
programs  subject  to  consolidation.  (1)  A  bank 
that  qualifies  as  a  primary  beneficiary  and 
must  consolidate  an  assr' -backed  commercial 
pa[)er  program  as  a  variable   nterest  entity 
under  generally  accepted  accounting 
principles  mav  exclude  the  consolidated 
asset-backed  commercial  paper  program 
assets  from  risk-weighted  assets  if  the  bank 
IS  the  sponsor  of  the  consolidated  asset- 
backed  commercial  paper  program. 

(2)  If  a  bank  excludes  such  consolidated 
asset-backed  commercial  paper  program 
assets  from  risk-weighted  assets,  the  bank 
must  assess  the  apjjropriate  risk-based  capital 
charge  against  anv  risk  exposures  of  the  bank 
arising  in  connection  with  such  asset-backed 
commercial  paper  programs,  including  diiect 
credit  substitutes,  recourse  obligations, 
residual  interests,  liquidity  facilities,  and 
loans,  in  accordance  with  sections  3  and  4(b) 
of  this  appendix  .A. 

(3)  If  a  bank  either  elects  not  to  exclude 
such  consolidated  asset-backed  commercial 
paper  program  assets  from  its  risk-weighted 
assets  in  acc:ordancc  with  section  4(j)(l)  of 
this  ap{)endix  .A.  or  is  not  permitted  to 
exclude  consolidated  asset-backed 
commercial  paper  program  assets,  the  bank 
must  assess  risk-based  capital  charge  based 
on  the  appropriate  risk  weight  of  the 
consolidated  asset-backed  commercial  paper 
program  assets  in  accordance  with  section 
.<(a|  of  this  appendix  .A.  In  such  case,  direct 
c:redit  substitutes  and  recourse  obligations 
(including  residual  interests),  and  loans  that 
sponsf)riug  banks  provide  to  such  asset- 
tiacked  commercial  paper  programs  are  not 
subject  lu  anv  capital  charge  under  section  4 
of  this  appendix  .A, 

(4)  This  section  (4)(jl  of  this  appendix  .A  is 
effective  from  July  1.  2003  until  April  1. 
2004. 
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(k)  Other  variable  interest  entities  subject 
to  consolidation.  (1)  If  a  bank  that  is  required 
to  consolidated  the  assets  of  a  variable 
interest  entity  under  generally  accepted 
accounting  principles,  the  bank  must  assess 
risk-based  capital  charge  based  on  the 
appropriate  risk  weight  of  ihe  consolidated 
assets  in  accordance  with  section  3(a)  of  this 
appendix  A.  In  such  case,  direct  credit 
substitutes  and  recourse  obligations 
(including  residual  interests),  and  loans  that 
sponsoring  banks  provide  to  such  asset- 
backed  commercial  paper  programs  are  not 
subject  to  any  capital  charge  under  section  4 
of  this  appendix  A. 

(2)  This  section  4{k)  of  this  appendix  A  is 
effective  from  July  1.  2003  until  April  1. 
2004. 


Dated:  September  4,  2003. 
John  D.  Hawke,  Jr. 

Comptroller  of  the  Currency. 

Federal  Reserve  System 
12  CFR  Chapter  II 
Authority  and  Issuance 

■  For  the  reasons  set  forth  in  the  joint 
preamble,  the  Board  of  Governors  of  the 
Federal  Reserve  System  amends  parts 
208  and  225  of  chapter  II  of  title  12  of 
the  Code  of  Federal  Regulations  as 
follows; 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

■  1 .  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  24,  36,  92a,  93a, 
248(a),  248(c).  321-338a,  371d,  461.  481-^86, 
601.  611,  1814,  1816,  1818,  1820(d)(9), 
1823(j),  1828(o),  1831,  18310,  1831p-l, 
1831r-l,  1831W,  1831x.  1835a,  1882,  2901- 
2907.  3105,  3310,  3331-3351,  and  3906- 
3909;  15  U.S.C.  78b,  781(b),  781(g),  78l(i), 
78o-4(c)(5)  78q.  78q-l.  and  78w;  31  U.S.C. 
5318;  42  U.S.C.  4012a,  4104a,  4104b,  4106, 
«nd  4128. 

■  2.  In  Appendix  A  to  part  208,  the 
following  amendments  are  made: 

■  a.  In  section  II.  A.  I.e.,  Minority  interest 
in  equity  accounts  of  consolidated 
subsidiaries,  two  new  sentences  are 
added  at  the  end  of  the  paragraph. 

■  b.  In  section  in.B — 

■  i.  In  paragraph  3.a.,  paragraphs  xiv. 
and  XV.  are  redesignated  xv.  and  xvi.; 

■  ii.  In  paragraph  3.a.,  a  new  paragraph 
xiv.,  Sponsor,  is  added;  and 

■  iii.  A  new  paragraph  6  is  added  at  the 
end  of  section  II.  B. 

Appendix  A  to  Part  208 — Capital 
Adequacy  Guidelines  for  State  Member 
Banks:  Risk-Based  Measure 


n. ' 

A. 


c.  *   *   *  In  addition,  minority  interests  in 
consolidated  asset-backed  commercial  paper 
programs  (as  defined  in  section  III.B.6.  of  this 
appendix)  that  are  sponsored  by  a  bank  are 
not  to  be  included  in  the  bank's  Tier  1  or 
total  capital  base  if  the  bank  excludes  the 
consolidated  assets  of  such  programs  from 
risk-weighted  assets  pursuant  to  section 
III.B.6.  of  this  appendix.  This  capital 
treatment  for  minority  interests  in 
consolidated  asset-backed  commercial  paper 
programs  will  be  effective  from  July  1,  2003 
and  will  expire  on  April  1.  2004. 
***** 

in.  •  *  * 

B.  *   *   * 

3.  *    *    * 

a.  •  *   * 

xiv.  Sponsor  means  a  bank  that  establishes 
an  asset-backed  commercial  paper  program; 
approves  the  sellers  permitted  to  participate 
in  the  program;  approves  the  asset  pools  to 
be  purchased  by  the  program;  or  administers 
the  asset-backed  commercial  paper  program 
by  monitoring  the  assets,  arranging  for  debt 
placement,  compiling  monthly  reports,  or 
ensuring  compliance  with  the  program 
documents  and  with  the  program's  credit  and 
investment  policy. 
***** 

6.  Asset-backed  commercial  paper 
programs,  a.  An  asset-backed  commercial 
paper  (ABCP)  program  typically  is  a  program 
through  which  a  bemk  provides  funding  to  its 
corporate  customers  by  sponsoring  and 
administering  a  bankruptcy-remote  special 
purpose  entity  that  purchases  asset  pools 
from,  or  extends  loans  to,  the  bank's 
customers.  The  ABCP  program  raises  the 
cash  to  provide  the  funding  through  the 
issuance  of  commercial  paper  in  the  market. 

b.  A  bank  that  qualifies  as  a  primary 
beneficiary  and  must  consolidate  an  ABCP 
program  that  is  defined  as  a  variable  interest 
entity  under  GAAP  may  exclude  the 
consolidated  ABCP  program  assets  from  its 
risk-weighted  assets  provided  that  the  bank 
is  the  sponsor  of  the  consolidated  ABCP 
program.  If  a  bank  excludes  such 
consolidated  ABCP  program  assets,  the  bank 
must  apply  the  appropriate  risk-based  capital 
chau^e  against  any  risk  exposures  of  the  bank 
arising  in  connection  with  such  ABCP 
programs,  including  direct  credit  substitutes, 
recourse  obligations,  residual  interests, 
liquidity  facilities,  and  loans,  in  accordance 
with  sections  III.B.3.,  m.C.  and  III.D.  of  this 
appendix. 

c.  This  capital  treatment  for  consolidated 
assets  of  certain  ABCP  programs  will  be 
effective  from  July  1,  2003  and  will  expire  on 
April  1,  2004. 


PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

■  1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13),  1818, 
1828(o),  18311,  1831p-l,  1843(c)(8),  1844(b), 
1972(1),  3106,  3108,  3310,  3331-3351,  3907, 
and  3909;  15  U.S.C.  6801  and  6805. 


■  2,  In  Appendix  A  to  part  225,  the 
following  amendments  are  made: 

■  a.  In  section  ll.A.l.c,  Minority  interest 
in  equity  accounts  of  consolidated 
subsidiaries,  two  new  sentences  are 
added  at  the  end  of  the  paragraph. 

■  b.  In  section  III.B. — 

■  i.  In  paragraph  3. a.,  paragraphs  xiv. 
and  XV.  are  redesignated  xv.  and  xvi.; 

■  ii.  In  paragraph  3. a.,  a  new  paragraph 
xiv.,  Sponsor,  is  added;  and 

■  iii.  A  new  paragraph  6  is  added  at  the 
end  of  section  III.B. 

Appendix  A  to  Part  225 — Capital 
Adequacy  Giudelines  for  Bank  Holding 
Companies:  Risk-Based  Measure 


n. 

A. 


c.  *    *    *  In  addition,  minority  interests  in 
consolidated  asset-backed  commercial  paper 
programs  (as  defined  in  section  III.B.6.  of  this 
appendix]  that  are  sponsored  by  a  banking 
organization  are  not  to  be  included  in  the 
organization's  Tier  1  or  total  capital  base  if 
the  organization  excludes  the  consolidated 
assets  of  such  programs  from  risk-weighted 
assets  pursuant  to  section  III.B. 6.  of  this 
appendix.  This  capital  treatment  for  minority 
interests  in  consolidated  asset-backed 
commercial  paper  programs  will  be  effective 
from  July  1,  2003  and  will  expire  on  April 
1,  2004.' 
***** 

ra.  *  *  * 
B.  *  *  • 

3.  ♦    *    * 

a.  *   *    * 

xiv.  Sponsor  means  a  bank  holding 
company  that  establishes  an  asset-backed 
commercial  paper  program;  approves  the 
sellers  permitted  to  participate  in  the 
program;  approves  the  asset  pools  to  be 
purchased  by  the  program;  or  administers  the 
asset-backed  commercial  paper  program  by 
monitoring  the  assets,  arranging  for  debt 
placement,  compiling  monthly  reports,  or 
ensuring  compliance  with  the  program 
documents  and  with  the  program's  credit  and 
investment  policy. 
***** 

6.  Asset-backed  commercial  paper 
programs,  a.  An  asset-backed  commercial 
paper  (ABCP)  program  typically  is  a  prof^am 
through  which  a  banking  organization 
provides  funding  to  its  corporate  customers 
by  sponsoring  and  administering  a 
bankruptcy-remote  special  purpose  entity 
that  purchases  asset  pools  from,  or  extends 
loans  to,  the  organization's  customers.  The 
ABCP  program  raises  the  cash  to  provide  the 
funding  through  the  issuance  of  commercial 
paper  in  the  market. 

b.  A  banking  organization  that  qualifies  as 
a  primary  beneficiary  and  must  consolidate 
an  ABCP  program  that  is  defined  as  a 
variable  interest  entity  under  GAAP  may 
exclude  the  consolidated  ABCP  program 
assets  from  its  risk-weighted  assets  provided 
that  the  bank  holding  company  is  the  sponsor 
of  the  consolidated  ABCP  program.  If  a 
banking  organization  excludes  such  ABCP 
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program  assets,  the  banking  nrgaiii^dtiun 
must  jpply  the  dpprDpridte  risk-based  capital 
charge  against  anv  risk  exposures  of  the 
organization  arising  in  connection  with  such 
ABC?  programs,  including  direct  credit 
substitutes,  rec;ourse  obligations,  residual 
interests,  iiquiditv  facilities,  and  loans,  in 
accordance  with  sections  III  B  3    IIIC.  and 
III,U  of  this  appendix 

c.  This  capital  treatment  for  consolidated 
assets  of  certain  .-KBCP  programs  will  be 
effective  from  lulv  1.  200.:i  and  will  expire  on 
.\pril  1.  2004 
***** 

Bv  order  of  the  Board  of  Clovt-rnors  of  the 
Federal  Reserve  System,  September  12.  2003. 

Jennifer  ].  lohnson. 

Secretiin,'  'it  the  Bi  xird 

Federal  Deposit  Insurance  Corporation 
12  CFR  Chapter  III 
Authority  and  Issuance 

■  For  the  reasons  set  fdrth  in  the  joint 
preamble,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corpordtum 
amends  part  32,5  of  chapter  111  of  title  12 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  325— CAPITAL  MAINTENANCE 

■  1  The  authoritv  citatum  for  part  325 
continues  to  read  as  follows: 

.\uthoritv:  12  I'.S.C.  1815(a|,  1815(b|, 
181ft.  lH18i>i),  1818(b|.  18181c),  1818(t). 
1819(Tenthl.  1828(c),  1828(d).  1828(i). 
1828ln).  1828(0),  1831o.  1835,  3907,  3909, 
4808:  Pub.  L.  102-233.  105  Slat.  1761.  1739. 
1790  (12  U  S.C,  1831n  note):  Pub.  L.  102- 
242.  105  Stat.  2236.  2355,  as  amended  by 
Pub.  L,  103-325,  108  Stat.  2160,  2233  (12 
U  S.C   1828  note):  Pub  L,  102-242.  105  Stat. 
2236.  2386,  as  amended  bv  Pub   L.  102-550. 
106  Stat.   !67J.  4089  (12  I", S.C    1828  note). 

■  2  In  Appendix  A  to  part  323,  the 
following  amendments  are  made: 

■  a.  In  section  1,A,1  in.  the  four 
undesignated  paragraphs  are  designated 
(a),  (b).  (c).  and  (d).  and  a  new  paragraph 
(e)  is  added  to  that  section 

■  b.  In  section  II. B — 

■  i.  In  paragraph  5. a.,  paragraphs  1151 
and  (16)  are  redesignated  (Ifj)  and  (17); 

■  ii.  In  paragraph  5. a.,  a  new  paragraph 
(15).  Sponsor,  is  added:  and 

■  iii  A  new  paragraph  6  is  added  at  the 
end  of  section  II. B 

Appendix  A  to  Part  325 — Statement  of 
Policy  on  Risk-Based  Capital 


(e)  Minority  interests  in  consolidated  asset- 
backed  commercial  paper  programs  (as 
defined  in  section  II. B  6  of  this  appendix) 
that  are  sponsored  bv  a  bank  are  not  to  be 
included  in  the  bank's  tier  1  or  total  capital 


base  it  the  hank  e\<  ludes  the  consolidated 
assists  of  such  programs  from  risk-weighted 
as.sets  pursuant  to  section  11. B  6   of  this 
appendix.  This  capital  treatment  for  minority 
interests  in  t:onsolidated  asset-backed 
commercial  paper  programs  will  be  effective 
from  lulv  1.  2003  and  will  expire  on  April 
1,  20(M 


B     •    *    • 

5.  *    •    * 
a.    *    *    * 

(15)  Sponsor mMU->  a  bank  that  establishes 
an  asset-backed  commen  lal  paper  program; 
approves  the  .sellers  permitted  to  participate 
in  the  program:  approves  the  asset  pools  to 
be  purchased  by  the  program:  or  administers 
the  asset-backed  commercial  paper  program 
bv  monitoring  the  assets,  arranging  for  debt 
placement,  compiling  monthU  reports,  or 
ensuring  compliance  with  the  program 
documents  and  w  ith  the  program's  credit  and 
investment  policy. 
»  *  *  *  ♦ 

6.  Asset-backed  comiufnuil  poptir 
programs,  a.  An  asset-backed  commercial 
paper  (ABCP)  program  typically  is  a  program 
through  which  a  bank  provides  funding  to  its 
corporate  customers  by  sponsoring  and 
administering  a  bankruptcy-remote  special 
purpose  entity  that  purchases  asset  pools 
from,  or  extends  loans  to,  the  banks 
customers.  The  ABCP  [irugram  raises  the 
cash  to  provide  the  lundiiig  tlirough  the 
issuance  of  r:ommer(  lal  paper  in  the  market, 

b  A  bank  that  qualifies  as  a  primary 
beneficiary  and  must  consolidate  an  ABCP 
program  that  is  defined  as  a  variable  interest 
entity  under  generally  at:cepted  accounting 
principles  may  exclude  the  consolidated 
ABt:P  program  assets  from  risk-weighted 
assets  provided  that  the  bank  is  the  sp(jnsor 
of  the  consolidated  .\B(;P  program.  If  a  bank 
excludes  such  consolidated  ABCP  program 
assets,  the  bank  must  assess  the  appropriate 
risk-based  capital  c;harge  against  a;iy  risk 
exposures  of  the  bank  arising  in  connectiim 
with  such  .^B(;P  programs,  inc  hiding  direct 
credit  substitutes,  rec.i.uirse  obligations, 
residual  interests,  liquidity  tacilities,  and 
loans,  in  accordance  with  sections  II, B, 5.. 
II. C.  and  II. D  of  this  appendix. 

c.  This  capital  treatment  for  consolidated 
assets  of  certain  .^BCP  programs  will  be 
effective  from  lulv  1,  21)03  and  wi)l  expire  on 
April  1.  2004. 
***** 

By  order  of  the  Board  of  Directors. 
Dated  at  Washington,  IX:,  this  5lh  day  of 
September  2003 

Federal  Deposit  Insurance  Corporation, 

Robert  E.  Feldman. 
Ext'cutivt^  S"crftar\' 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Chapter  V 

Authority  and  Issuance 

■  For  the  reasons  set  out  in  the  preamble, 
part  567  of  chapter  V  of  title  12  of  the 


Code  of  Federal  Regulations  is  amended 

as  follows:  ^ 

PART  567— CAPITAL 

■  1 .  The  authority  citation  for  part  567 
continues  to  read  as  follows; 

Authority:  12  I.!. S.C.  1462.  1462a,  1463, 
1464.  1467a.  1828  (note). 

■  2.  Section  567.1  is  amended  by  adding 
a  definition  of  "asset  backed  commercial 
paper  program"  to  read  as  folows: 

§567.1     Definitions 

***** 

Asset  backed  commercial  paper 
program.  The  term  asset  backed 
commercial  paper  program  (ABCP) 
means  a  program  that  issues  commercial 
paper  backed  assets  or  exposures  held 
in  a  bankruptcy-remote  special  purpose 
entity.  The  term  sponsor  of  an  ABCP 
means  a  savings  association  that  either: 

(1)  Establishes  an  ABCP  program: 

(2)  Approves  the  sellers  permitted  to 
participate  in  the  program; 

(3)  Approves  the  asset  pools  to  be 
purchased  bv  the  program:  or 

(4)  Administers  the  ABCP  by 
monitoring  the  assets,  arranging  for  debt 
placement,  compiling  monthly  reports. 
or  ensuring  compliance  with  the 
program  documents  and  with  the 
program's  credit  and  investment  policy. 
***** 

■  3.  Section  567.5  is  amended  by 
revising  paragraph  (aKl)(iii)  to  read  as 
follows: 

§  567.5    Components  of  capital. 

(a)   *    *    * 

(1)   *    *    * 

(iii)  Minority  interests  in  the  equity 
accounts  of  subsidiaries  that  are  fully 
consolidated.  However,  minority 
interests  in  consol'dated  ABCP 
programs  sponsored  by  a  savings 
association  are  excluded  from  the 
association's  core  capital  or  total  capital, 
base  if  the  consolidated  assets  are 
f^xcluded  from  risk-weighted  assets 
pursuant  to  §  567.6  (aK3).  This  capital 
treatment  for  minority  interests  in 
consolidated  ABCP  programs  will  be 
effective  from  [uly  1.  2003  to  April  1, 
2004. 
***** 

■  4.  Amend  §  567.6  by  adding  new 
paragraphs  (aK3)  and  (4)  to  read  as 
follows; 

§  567.6    Risk-based  capital  credit  risk- 
weight  categories. 

(a)   *    *    * 

(3)  Asset-backed  commercial  paper 
programs,  (i)  A  savings  association  that 
qualifies  as  a  primary  beneficiary  and 
must  consolidate  an  ABCP  program  that 
is  defined  as  a  variable  interest  entity 


or^no  /  D..1, 
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under  generally  accepted  accounting  By  the  Office  of  Thrift  Supervision. 

principles  may  exclude  the  consolidated  james  E.  Gilleran, 

ABCP  program  assets  from  risk-  Director 

weighted  assets,  provided  that  the 

savings  association  is  the  sponsor  of  the  '^^  °°^-  03-23756  Filed  9-30-03,  8:45  am] 

ABCP.  BILUNG  CODE  4810-a3-P;  6210-01-P  6720-01-P 

(ii)  If  a  savings  association  excludes         — — ^_^^^^_^^^^__^^^^__ 

such  consolidated  ABCP  program  assets 
from  risk-weighted  assets,  the  savings 
association  must  assess  the  appropriate 
risk-based  capital  requirement  against 
any  risk  exposures  of  the  institution 
arising  in  connection  with  such  ABCP 
programs,  including  direct  credit 
substitutes,  recourse  obligations, 
residual  interests,  liquidity  facilities, 
and  loans,  in  accordance  with 
paragraphs  (a)(1)  and  (2)  and  (b)  of  this 
section. 


(iii)  If  a  savings  association  either 
elects  not  to  exclude  consolidated  ABCP 
program  assets  from  its  risk-weighted 
assets  in  accordance  with  paragraph 
(a)(3)(i)  of  this  section,  or  otherwise  is 
not  permitted  to  exclude  consolidated 
ABCP  program  assets,  the  savings 
association  must  assess  a  risk-based 
capital  charge  based  on  the  appropriate 
risk  weight  of  the  consolidated  ABCP 
program  assets  in  accordance  with 
paragraph  (a)(1)  of  this  section.  Direct 
credit  substitutes  and  recourse 
obligations  (including  residual 
interests),  and  loans  that  sponsoring 
savings  associations  provide  to  ABCP 
programs  are  not  subject  to  any  capital 
charge  under  paragraphs  (a)(2)  and  (b)  of 
this  section. 

(iv)  This  capital  treatment  for 
consolidated  assets  of  certain  ABCP 
programs  will  be  effective  from  July  1, 
2003  to  April  1,  2004. 

(4)  Other  variable  interest  entities 
subject  to  consolidation,  (i)  A  savings 
association  that  is  required  to 
consolidate  the  assets  of  a  variable 
interest  entity  under  generally  accepted 
accounting  principles  must  assess  a 
risk-based  capital  charge  based  on  the 
appropriate  risk  weight  of  the 
consolidated  assets  in  accordance  with 
paragraph  (a)(1)  of  this  section.  Direct 
credit  substitutes  and  recourse 
obligations  (including  residua) 
interests),  and  loans  that  sponsoring 
savings  associations  provide  to  ABCP 
programs  are  not  subject  to  any  capital 
charge  under  paragraphs  (a)(2)  and  (b)  of 
this  section. 

(ii)  This  capital  treatment  for  other 
variable  interest  entities  subject  to 
consolidation  will  be  effective  from  July 
1,2003  to  April  1,2004. 


Dated:  September  9,  2003. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  702,  704,  712,  723,  742 

Prompt  Corrective  Action;  Corporate 
Credit  Unions;  Credit  Union  Service 
Organizations;  Member  Business 
Loans;  Regulatory  Flexibility  Program 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 

ACTION:  Final  rule. 


SUMMARY:  NCUA  is  amending  its 
member  business  loan  (MBL) 
regulations  to  provide  greater  flexibilitv 
to  credit  unions  to  meet  the  business 
loan  needs  of  their  members  within 
statutory  limits  and  appropriate  safety 
and  soundness  parameters.  Major 
changes  include:  (1)  Reducing 
"  construction  and  development  loan 
equity  requirements;  (2)  allowing 
RegFlex  credit  unions  to  make  their  own 
decisions  whether  to  require  personal 
guarantees  by  principals;  (3)  allowing 
well-capitalized  credit  unions  to  make 
unsecured  MBLs  within  certain  limits; 
(4)  providing  that  purchases  of 
nonmember  loans  and  nonmember 
participation  interests  do  not  count 
against  a  credit  union's  aggregate  MBL 
limit,  subject  to  an  application  and 
approval  process;  (5)  allowing  100% 
financing  on  certain  business  purpose 
loans  secured  by  vehicles;  (6)  providing 
that  loans  to  credit  unions  and  credit 
union  service  organizations  (CUSOs)  are 
not  MBLs  for  purposes  of  the  rule:  and 
(7)  simplifying  MBL  documentation 
requirements.  Other  provisions  in  the 
MBL  regulation  are  simplified  and 
unnecessary  provisions  are  removed.  In 
addition,  NCUA  is  amending  the 
prompt  corrective  action  (PCA)  rule 
regarding  the  risk  weighting  of  MBLs 
and  the  CUSO  rule  to  permit  CUSOs  to 
originate  business  loans. 
DATES:  This  rule  is  effective  October  31. 
2003. 

ADDRESSES:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Marquis.  Director,  Office  of 
Examination  and  Insurance,  at  the  above 
address  or  telephone  (703)  518-€360: 
Robert  M.  Fermer,  General  Counsel,  or 
Chrisanthy  J.  Loizos,  Staff  Attorney, 


Office  of  Genera)  Counsel,  at  the  above 
address  or  telephone  (703)  518-6540. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  March  27,  2003,  the  NCUA  Board 
issued  a  Notice  of  Proposed  Rulemaking 
to  amend  the  MBL  rule  and  other  rules 
as  they  relate  to  business  lending.  68  FR 
16450,  Apr.  4,  2003.  In  the  proposed 
rule,  the  Board  provided  some  paritv  for 
federal  credit  unions  (FCUs)  with 
federally  insured,  state-chartered  credit 
unions  (FISCUs)  that  are  exempt  from 
NCUA's  MBL  rule  because  the  Board 
had  determined  that  their  chartering 
states  had  developed  MBL  rules  that 
minimize  risk  and  accomplish  the 
overall  objectives  of  NCUA's  rule.  The 
parity  provisions  in  the  proposed  rule 
addressed  construction  and 
development  loan  equity  requirements.  - 
personal  guarantees  by  principals,  and 
unsecured  MBLs.  The  proposed  rule 
also  revised  certain  provisions  that  have 
created  unnecessary  regulator\'  burden 
and  clarified  certain  provisions  that 
have  caused  confusion.  These  proposed 
amendments  related  to:  the  dollar 
amount  that  triggers  compliance  with 
the  rule,  the  loans  to  one  borrower  limit, 
the  aggregate  MBL  limit,  loan-to-value 
(LTV)  requirements,  MBL 
documentation  requirements,  and  the 
loan  loss  reserve  requirements.  The 
Board  also  proposed  that  credit  unions 
that  purchase  participation  interests  in 
MBLs  made  to  credit  union  members 
need  not  count  the  purchase  ag&inst  the 
credit  union's  own  limit.  Finally,  the 
proposed  rule  expanded  the  current 
standard  risk-based  net  worth  (RBNW) 
component  for  MBLs  in  the  PCA  rule 
and  authorized  CUSOs  to  originate 
business  loans. 

In  the  preamble  to  the  proposed  rule, 
the  Board  noted  that  the  proposed 
amendments  to  the  MBL  rule  would 
allow  credit  unions  greater 
opportunities  to  meet  the  small  business 
loan  needs  of  their  members  without 
creating  undue  risk  to  the  National 
Credit  Union  Share  Insurance  Fund. 
The  Board  cautions,  however,  that 
MBLs  are  not  suitable  for  all  credit 
unions.  Credit  union  management  must 
demonstrate  a  higher  standard  in 
planning,  policies,  procedures,  controls, 
monitoring,  credit  risk,  and 
diversification  to  safely  establish  a  long- 
term  strategy  in  member  business 
lending. 

B.  Comments 

General 

NCUA  received  three  hundred  and 
ninety  timely  comment  letters  on  the 
proposed  rule.  NCUA  staff,  however, 
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credited  multiple  cumment  letters  from 
the  same  commenting  organization  as 
one  comment  letter  for  a  total  of  three 
hundred  and  fiftv-one  letters.  N'CUA 
received  comments  from  two  hundred 
and  seventv-si.x  credit  unions,  twenty- 
five  credit  union  trade  organizations, 
one  CL'SO.  two  corporate  credit  unions, 
one  corporate  C^IJSO.  one  CL'SQ  trade 
organization,  two  law  firms,  two 
consultants,  one  journalist,  fourteen 
bank  trade  organizations,  twenty  banks, 
one  federal  agencv.  one  association  of 
state  supervisors,  three  credit  union 
members,  and  one  letter  from  two 
members  of  the  U.S.  House  of 
Representatives. 

Two  hundred  and  ninety-two 
commenters  generally  supported  the 
Boards  proposal.  Many  of  these 
commenters  stated  the  changes  would 
improve  the  abilitv  of  credit  unions  to 
meet  the  small  business  loan  needs  of 
their  members.  Others  noted  that  credit 
union  members  need  an  affordable 
source  of  funds  to  finance  and  grow 
their  small  businesses.  They  said  the 
proposed  rule  allows  credit  unions  the 
abilitv  to  serve  all  of  their  members' 
financial  needs.  Some  commenters 
stated  small  business  owners  need  every 
available  resource  to  continue  to  operate 
in  a  competitive  economy  and  that  lnw 
cost  .MBLs  would  allow  many 
businesses  to  continue  their  efforts  at 
economic  success  They  also  noted 
small  businesses  are  the  backbone  of  our 
nation's  economy  and  are  often  owned 
and  operated  bv  credit  union  members. 
One  commenter  stated  that,  as  an  ex- 
banker,  he  felt  stronglv  that  manv  small 
businesses  face  unmet  credit  needs 
today  due  to  minimum  loan  amount 
requirements  hv  large  banks  and  bank 
holding  companies 

Commenters  also  found  that  the 
proposed  rules  reduce  some  of  the 
expense  burden  associated  with  the 
current  regulations  and  provide  a  more 
manageable  solution  to  business 
lending.  These  commenters  stated  credit 
unions,  their  members,  and  small 
businesses  will  benefit  from  these 
changes.  Several  commenters  said  the 
current  rules  are  overly  restrictive  vis-a- 
vis the  competitive  marketplace  and 
that  the  restrictions  have  forced 
members  to  take  their  sm.all  business 
loan  needs  to  other  financial 
institutions,  although  they  would  prefer 
to  do  biisiness  with  the  credit  union. 
One  commenter  stated  that  the  need  for 
small  business  capital  is  a  niche  that 
credit  unions  should  be  allowed  and 
encouraged  to  fill.  This  commenter  also 
noted  that  as  not-for-profit  cooperatives, 
credit  unions  exist  to  fulfill  the 
legitimate  demands  of  their  members, 
including  their  demand  for  MBLs. 


NCIJA  also  received  a  letter  from  two 
members  of  Congress  on  the  House 
Financial  Services  Committee  stating 
that,  as  authors  of  the  (Iredit  Union 
Membership  Access  Act  (CUMAA),  thev 
were  pleased  to  see  that  the  NCUA 
Board  used  the  latitude  that  was 
appropriatelv  conferred  upon  the 
agencv  bv  law  in  preparing  these 
beneficial  changes.  12  II.S.C.  1757a, 
Public  Law  105-219.  112  Stat.  913 
(1998).  The  congressional 
representatives  urged  the  Board  to  fully 
utilize  llie  discretionary  authority 
conferred  on  it  by  Congress  to  facilitate 
credit  union  lending  in  this  important 
and  oftentimes  underserved  area,  and  to 
refrain  from  imposing  anv  limitations 
upon  credit  union  member  busin<|ss 
lending  not  explicitly  called  for  bv 
Congress  when  it  enacted  CUMAA 

Thirtv-three  bank-affiliated 
commenters  strongly  opposed  the 
proposed  changes  to  NCUAs  MBL  rule, 
stating  the  proposed  amendments  art; 
contrarv  to  congressional  intent  to  limit 
business  lending  bv  credit  unions. 
These  commenters  stated  the  proposed 
amendments  significantly  erode 
congressional  intent  when  it  adopted 
CUMAA  and  that  Congress  made  it 
perfectly  clear  that  credit  unions  should 
he  focused  on  cimsumer  lending,  not 
ciimmercial  lending.  These  commenters 
also  stated  the  proposed  rule  will  divert 
credit  union  resources  to  financing 
commercial  enterprises,  while  relaxing 
safety  and  soundness  regulations 
associated  with  MBLs. 

Three  bank  commenters  stated  it  is  a 
tremendous  mistake  to  encourage  the 
growth  of  tax-exempt  businesses, 
particularlv  when  that  growth  comes  at 
the  expense  of  tax-paying  businesses. 
One  commenter  stated  its  organization 
does  not  oppose  the  liberalization  of  the 
current  MBL  rule  hut  does  oppose 
continued  tax  exempt  status  for  credit 
unions  engaged  in  commercial  lending. 
Three  bank  commenters  stated  the  rule 
creates  additional  unfair  competition 
with  America's  small  community  banks 
because  small  business  loans  are  an 
essential  part  of  their  loan  portfolio  and 
are  what  thev  call  their  "bread  and 
butter"  loans.  They  noted  that,  without 
business  loans,  their  existence  is 
jefipardized  Two  bank  commenters 
stated  credit  unions  should  not  be  in 
commercial  lending  at  all. 

The  U.S.  Department  of  Treasurv' 
submitted  a  comment  letter  supporting 
the  commitment  of  cxedit  unions  to 
their  members  through  MBL  programs, 
but  objecting  to  certain  provisions  of  the 
proposed  rule.  The  Treasur\' 
Department  objected  to  the  proposed 
treatment  of  participation  interests, 
suggesting  that  the  proposal  would 


undermine  the  intent  of  Congress  with 
respect  to  limitations  on  credit  union 
business  lending.  The  Treasury 
Department  also  commented  that  the 
proposed  removal  of  the  personal 
guarantee  requirement  and  the  proposed 
authority  to  make  unsecured  MBLs  may 
raise  safety  and  soundness  concerns  by 
eliminating  key  provisions  that  have 
limited  credit  risk  on  MBLs. 

Other  Suggestions 

Commenters  offered  numerous 
suggestions  to  amend  the  MBL  rule  that 
are  outside  the  scope  of  the  issues  on 
which  the  Board  sought  comment.  The 
most  significant  comments  dealt  with 
altering  the  MBL  rule  so  that  it  could  be 
better  aligned  with  lending  programs 
offered  by  the  Small  Business 
Administration  (SBA);  changing  the 
LTV  definition;  and  clarifying  other 
provisions  in  the  current  MBL  rule. 
NCUA  is  reviewing  these  comments  and 
will  assess  whether  to  amend  the  MBL 
rule  further  at  a  future  date,  in 
compliance  with  its  responsibilities 
under  the  Administrative  Procedure 
Act,  5  U.S.C.  553,  to  offer  the  public  the 
opportunitv  to  review  and  comment  on 
anv  proposed  amendments. 

C.  Section-by-Section  Analysis 

Loans  to  Credit  Unions  and  CUSOs, 
Sections  723.11c).  704.1  Ubj 

Paragraph  (c)  of  §  723.1  clarifies  that 
loans  made  by  federal,  natural  person 
credit  unions  to  other  natural  person 
credit  unions  and  CUSOs  are  not  MBLs 
because  the  Federal  Credit  Union  Act 
grants  FCUs  express  authority  to  lend  to 
credit  unions  and  CUSOs,  in  addition  to 
their  authority  to  make  MBLs.  12  U.S.C. 
1 757(5 )(C),  (D).  It  also  permits  FISCUs 
to  exclude  loans  to  credit  unions  and 
CUSOs  in  calculating  their  aggregate 
MBL  limit  if  the  state  supervisory 
authority  determines  that  FISCUs  have 
authority  to  lend  to  credit  unions  and 
CUSOs  separately  from  the  general 
authority  to  grant  loans  to  members.  In 
the  absence  of  authority  similar  to  that 
in  the  Federal  Credit  Union  Act,  a 
FISCU's  loans  to  credit  unions  and 
CUSOs  are  subject  to  the  MBL  rule. 

The  final  rule  includes  a 
corresponding  amendment  to  NCUA's 
corporate  credit  union  rule  to  conform 
to  the  MBL  rule  regarding  loans  to 
corporate  CUSOs  by  removing  the 
requirement  that  a  corporate  credit 
union's  loans  to  corporate  CUSOs  be 
included  in  the  MBL  rule's  aggregate 
loan  limit,  12  CFR  704.11(b)(4). 

Forty-six  commenters  specifically 
supported  the  clarification  that  loans  to 
credit  unions  and  CUSOs  are  not  MBLs. 
Two  of  these  commenters  supported 
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this  exclusion  from  the  MBL  limit 
because  they  stated  a  credit  union 
should  be  allowed  to  use  the  entire 
percentage  of  its  MBL  cap  to  make 
MBLs,  as  intended.  Many  of  the 
commenters  stated  the  clarification 
eliminates  confusion  when  calculating 
MBL  caps.  They  noted  credit  unions  are 
already  restricted  in  the  aggregate 
amount  they  can  lend  to  a  CUSO  by  law 
or  regulation  and  are  permitted  by  law 
to  make  loans  to  other  credit  unions. 
One  commenter  noted  many  smaller 
credit  unions  receive  deposits  from 
larger  credit  unions  and  many  credit 
unions  make  loans  to  each  other.  This 
commenter  stated  these  loans  represent 
the  cooperative  spirit  of  credit  unions 
and  are  not  MBLs.  Three  commenters 
stated  credit  unions  may  lend  to  other 
credit  unions  or  CUSOs  for  investment 
purposes;  excluding  suah  loans  from  the 
MBL  rule  preserves  those  investment 
options  while  affording  a  credit  union 
more  opportunity  to  grow  a  business 
loan  portfolio  aimed  at  the  commercial 
or  agricultural  needs  of  the  membership. 

Two  conunenters  stated  the  language 
in  the  proposed  rule  wrongly  provided 
for  FISCUs  to  exclude  loans  to  credit 
unions  and  CUSOs  only  if  there  is 
independent  authority  for  such  loans 
under  state  law.  They  noted  the  state's 
authority  may  be  statutorily  specific, 
statutorily  implied,  by  regulation,  or  by 
agency  interpretation  and  that  the 
provision  should  be  revised 
accordingly.  The  Board  agrees  and 
revised  the  language  in  the  final  rule  to 
address  this  concern  by  removing  the 
requirement  that  there  be  independent 
authority  in  state  law. 

Ten  commenters  agreed  that  corporate 
credit  union  loans  to  corporate  CUSOs 
should  not  be  subject  to  the  aggregate 
MBL  limits.  Some  of  these  commenters 
supported  the  change  because  these 
loans  serve  as  investments  for  corporate 
credit  unions  and  corporate  credit 
unions  are  the  liquidity  providers  for 
the  credit  union  movement.  The  Board 
notes  that,  while  they  need  not  include 
loans  to  corporate  CUSOs  in  calculating 
their  aggregate  MBL  loan  limit, 
corporate  credit  unions  remain  subject 
to  §  704.11(c),  which  specifically 
requires  them  to  comply  with  certain 
due  diligence  requirements  in  the  MBL 
rule  for  loans  to  corporate  CUSOs. 

Loan  Participations,  Section  723.1(d), 

(el 

Paragraph  (d)  of  §  723.1  requires  a 
credit  union  to  subject  purchased 
business  loans  or  participation  interests 
in  business  loans  that  another  lender 
made  to  members  of  the  pvuchasing 
credit  union  to  parts  723  and  702  as  if 
the  credit  union  had  originated  the 


loans  to  its  members.  Paragraph  (e)  of 
§  723.1  permits  a  credit  union  to 
exclude  purchased  business  loans  or 
participation  interests  in  business  loans 
that  another  lender  made  to 
nonmembers  of  the  purchasing  credit 
union  from  the  MBL  aggregate  limit 
under  the  conditions  set  forth  in 
§723.16. 

Section  723.1(d)  of  the  proposed  rule 
provided  that  any  interest  obtained  in  a 
participation  loan  would  be  excluded  in 
determining  the  purchasing  credit 
union's  aggregate  MBL  limit  but  that  the 
participation  interest  would  otherwise 
be  treated  the  same  as  a  business  loan 
made  by  the  credit  union.  The  effect  of 
this  proposal  was  to  subject  purchased 
participation  interests  in  business  loans 
to  all  of  the  safety  and  soundness 
requirements  of  NCUA's  rules,  without 
requiring  the  purchasing  credit  union  to 
count  participation  interests  in  loans 
originated  by  other  lenders  against  its 
aggregate  MBL  limit.  While  the  proposal 
did  not  specifically  address  purchases 
of  whole  loans,  authorized  for  RegFlex 
credit  unions  pursuant  to  12  CFR  part 
742,  the  same  logic  would  apply  to 
those  purchases. 

Credit  imion  commenters  were  largely 
supportive  of  the  proposal,  although 
some  questioned  the  basis  for 
distinguishing  between  loans  originated 
by  a  credit  union  and  those  piuchased 
from  another  lender.  Banks  and  their 
representatives  argued  that  the  proposal 
was  inconsistent  with  congressional 
intent  to  limit  business  lending  by 
credit  unions,  and  that  it  presented 
unfair  competition  to  community 
bankers.  The  U.S.  Treasury  Department 
commented  that  the  proposed  treatment 
of  participation  interests  would  create  a 
"loophole"  to  escape  the  aggregate  limit 
'on  individual  credit  unions  established 
by  Congress.  On  the  other  hand,  two 
congressional  sponsors  of  the  CUMAA 
urged  NCUA  to  use  its  maximum 
flexibility  to  enable  credit  unions  to 
meet  their  members'  business  loan 
needs. 

The  Board  has  made  two  changes 
from  the  proposed  rule  to  address  the 
concerns  raised  by  the  commenters  and 
ensure  that  the  treatment  of  loan 
purchases  and  participation  interests 
does  not  result  in  circumvention  of  the 
aggregate  limit.  First,  the  final  rule 
provides  that,  if  a  credit  union  holds  an 
interest  in  a  business  purpose  loan  of  its 
member,  the  interest  will  be  treated  the 
same  irrespective  of  whether  it  was 
made  by  the  credit  union  or  purchased 
from  another  lender.  If  a  loan  is  to  a 
credit  union's  own  member  for  more 
than  S50.000.  and  not  otherwise 
excluded  from  t.he  definition  of  an  MBL. 
the  credit  union  must  treat  it  as  an  MBL 


for  all  purposes,  including  the  aggregate 
limit.  This  change  is  accomplished  bv 
adding  a  new  subsection  (d)  to  §  723.1 . 
"What  is  a  Member  Business  Loan?" 
The  new  subsection  clarifies  that 
purchased  member  loans  and  member 
participation  interests  are  MBLs  for  all 
purposes  under  the  final  rule.^  Second, 
with  respect  to  nonmember  loans  and 
nonmember  participation  interests,  the 
final  rule  provides  that  they  will  be 
treated  the  same  as  an  MBL  for  all 
purposes  except  the  aggregate  MBL 
Umit.  The  total  of  such  nonmember 
loans,  when  added  to  member  loans, 
may  exceed  the  aggregate  limit  on 
member  loans  only  if  approved  by  the 
NCUA  Regional  Director  pursuant  to  an 
application  and  review  process.  Section 
723.1(e)  reflects  this  change  and 
contains  a  cross  reference  to  new 
§  723.16(b)  that  establishes  the 
application  process.  The  reasons  for  this 
treatment  of  nonmember  loans  are 
addressed  in  detail  in  the  discussion  of 
§723.16  below. 

Construction  and  Development  Lending, 
Section  723.3 

Section  723.3  sets  a  new  borrower 
equity  requirement  and  establishes 
exceptions  to  the  limits  imposed  en 
construction  and  development  MBLs. 
This  section  requires  a  borrower  to  have 
a  minimum  of  a  25%,  rather  than  a 
35%,  equity  interest  in  any  construction 
or  land  development  project.  It  also 
creates  specialized  standards  for 
financing  the  construction  of  single- 
family  residential  properties  by 
professional  homebuilders'by  excluding 
these  MBLs  from  the  aggregate 
construction  and  development  MBL 
aggregate  limit  and  the  borrower  equity 
requirement  under  certain 
circumstances. 

Ninety-foiu  commenters  welcomed 
the  reduced  borrower  equity 
requirement  of  25%.  Many  of  these 
commenters  stated  this  minimum  equity 
interest  requirement  should  provide 
sufficient  collateral  for  a  credit  union 
and  adequate  incentive  for  a  borrower  to 
complete  a  project.  Some  commenters 
stated  the  lowered  equity  interest 
requfrement  will  help  credit  unions 
assist  more  small  business  owners  and 
put  credit  unions  on  equal  footing  with 
other  financial  institutions.  Twenty-two 
commenters  said  the  revision  will 
provide  flexibility  for  both  the  borrower 
and  the  credit  union  without  negatively 
impacting  safety  and  soundness.  One 


'  in  addition  lo  the  provisions  of  part  723.  credit 
unions  may  also  be  subject  to  the  requirements  or 
authorities  granteii  in  other  applicable  regulations 
governing  loan  participations,  eligible  obligations, 
iuid  loan  purchases  bv  RegFlex  designated  credit 
unions.  12  CFR  701.22.  701.23.  742.5. 
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commenler  noted  that  lowering  the 
equitv  requirement  reduces  the 
additional  burden  on  credit  unions  to 
secure  a  waiver  from  the  35%  equity 
interest  requirement. 

Eight  commenters  recommended  an 
even  lower  percentage  for  the 
mandatorv  equity  requirement  to  be 
competitive  with  the  market.  One  stated 
the  requirement  should  be  set  at  20% 
and  another  suggested  that  the  rule 
permit  waivers  to  20%   One  commenter 
asked  that  the  rule  allow  for  a  lower 
percentage  v.'hen  a  government  agency 
has  provided  a  guarantee  or  advance 
commitment  on  the  loan.  Another  stated 
that  the  proposal  was  a  step  in  the  right 
direction  but  would  prefer  if  the 
minimum  equitv  requirement  was 
lowered  to  10"'-.  if  principals  give  their 
personal  liability  and  guarantee.  A  few 
commenters  raised  concerns  about  the 
equitv  requirement  in  relation  to  the 
current  rule's  definition  of  LT\'  They 
suggested  that  the  agency  adopt  the 
FFIEO  Interagencv  Guidelines  for  Real 
Estate  Lending  that  establish 
supervisorv  limits  on  LT\'  ratios  on 
construction  and  development  MBLs.  12 
CFR  part  i4.  subpart  D.  appendix  A. 

The  final  rule  retains  the  equitv 
requirement  as  proposed  The  Board 
continues  to  regard  the  borrower  equity 
interest  in  construction  and 
development  projects  and  the  MBL 
rule's  LTV  section.  5?  72J.6,  as  important 
tools  for  safe  and  sound  business 
lending,  just  as  it  did  when  the  Board 
first  adopted  these  requirements  in 
1991    'Collateral  re(|uiremeiits  are 
imposed  as  a  hedge  against  the  potential 
for  borrower  default.  Additionally.  LTV 
ratios  implicitlv  produce  powerful 
incentives  to  encourage  borrowers  tn 
repay,  e  t? .  to  protect  the  borrower's 
equitv  interest  in  the  property.  These 
incentives  do  not  exist  with  high  LTV 
ratios,  where  the  borrower  has  little,  if 
anv.  equitv  at  risk.  Accordingly  it  is 
critical  that  sufficient  equitv  be 
available  to  protect  the  lender's 
interest."  56  FR  4H421.  4R42:5.  Sep   25. 
1991.  The  Board  also  continues  to  view- 
construction  and  development  loans  as 
containing  the  largest  overall  risks  to 
business  lending  See  id.  at  48424.  It 
believes,  therefore,  that  the  requirement 
for  a  borrower  to  have  a  25%  equity 
interest  in  a  construction  or  land 
development  projec:t  is  apprnpriatf'  .A 
credit  union,  however,  mav  applv  for  a 
waiver  of  this  requirement    1 2  C.FR 
723.10. 

The  FFIEt:  Interagencv  Guidelines  for 
Real  Estate  mav  provide  more  flexibility 
for  other  financial  institutions  because, 
for  example,  the  Guidelines  do  not 
require  anv  equity  interest  but  establish 
LTV  limits  for  certain  transactions. 


Some  (if  the  relevant  FFIEC  supervisory- 
limits  are  set  as  follows:  65%  LTV  for 
raw  land:  75%  LTV  for  land 
development:  and  80%  LTV  for 
commercial  construction  loans.  12  CFR 
part  34,  subpart  U.  appendix  A.  As 
noted  above,  however,  comments 
directed  at  the  rule's  LTV  definition  are 
not  relevant  to  this  current  rulemaking 
because  the  Board  did  not  seek  public 
comment  on  anv  changes  to  that 
definitiim  These  oomments.  as  well  as 
the  suggestion  to  review  the  FFIEC 
Interagency  Guidelines  for  Real  Estate 
Lending,  remain  under  consideration 
and  mav  be  addressed  by  future 
rulemaking. 

Finallv.  commenters  asked  for 
clarification  about  the  borrower's  equity 
requirement  and  whether  it  is  based  on 
the  cost  amount  of  the  project  or  the 
appraised  value  of  the  project  upon 
completion.  In  N'Cl'A  legal  opinion  01- 
0422,  dated  lune  7.  2001.  the  Office  of 
the  General  Counsel  stated  that  a 
borrower's  equitv  interest  in  a  project 
mav  include  down-pavment  money  and 
the  value  of  land  owned  bv  the  borrower 
on  which  the  project  is  to  be  built,  less 
any  liens.  The  legal  opinion  letter  also 
states  that,  because  construction  and 
development  projects  are  tvpically  very 
speculative  in  nature,  appraisals  that 
attempt  to  determine  the  future  market 
value  of  the  completed  project  tend  to 
be  unreliable  A(  cordingly.  NCUA 
believes  it  is  more  prudent  to  use  the 
market  value  of  the  project  at  the  time 
the  loan  is  made  to  determine  the  value 
of  the  financed  project.  This  includes 
the  appraised  value  of  land  owned  by 
the  borrower  on  which  the  project  is  to 
be  built   less  any  liens,  plus  the  cost  to 
build  the  pro|e(  f  To  adopt  the  agency's 
position  and  clarifv  this  issue  for 
commenters,  the  final  rule  states  that 
credit  unions  must  use  the  current 
market  value  of  the  project  in 
determining  its  value. 

Section  723.3  reduces  the  regulatory 
burden  for  members  engaged  in  the 
business  of  constructing  single-family 
residential  properties.  First,  in  the  case 
of  a  loan  to  finance  the  construction  of 
a  single-family  residence  where  a 
c  ontract  already  exists  between  the 
builder,  who  is  a  member-borrower,  and 
a  prospective  homeowner,  the  final  rule 
provides  that  such  a  loan  is  not  subject 
to  the  aggregate  15%  of  net  worth  limit 
of  4»  723  3(a)  or  the  25"'<)  equity  interest 
requirement.  These  loans  need  only 
complv  with  the  LTV  requirements  of 
<^  723.7.  Second,  the  final  rule  grants 
this  same  relief  from  the  aggregate  net 
worth  limit  and  the  equity  interest 
requirement  for  one  construction  or 
development  loan  per  member-borrower 
or  group  of  associated  meniber- 


borrowers  for  a  single-family  residence, 
irrespective  of  the  existence  of  a 
contract  with  a  prospective  homeowner. 

When  making  construction  and 
development  loans  that  are  exempt  from 
the  equity  requirements  in  §  723.3  but 
subject  to  the  LTV  requirements  of 
§  723.7,  credit  unions  must  use  the 
market  value  of  the  project  at  the  time 
the  loan  is  made,  as  discussed  above, 
when  determining  the  appropriate  LTV 
limits. 

Eleven  commenters  supported  the 
exemptions  for  the  financing  of  single- 
family  residential  properties.  Several  of 
these  commenters  stated  that  the 
Federal  Credit  Union  Act  charges  credit 
unions  to  extend  credit  for  provident 
purposes.  They  found  the  exclusions  for 
the  construction  of  single  family 
residences  enable  credit  unions  to  assist 
their  members  in  achieving  home 
fiwnership  because  increased  credit 
union  construction  financing  will 
enhance  the  marketplace  for  readily 
saleable  homes  in  every  community.  In 
short,  they  stated  this  regulation  opens 
a  door  for  credit  unions  to  increase  the 
types  of  service  iihey  can  offer  to  their 
communities. 

Two  commenters  asked  for 
clarification  on  these  provisions  because 
they  were  unclear  as  to  the  number  of 
loans  a  member  homebuilder  may  have 
with  the  credit  union  under  these 
exclusions.  The  final  rule  allows  the 
homebuilder  to  have  as  many  loans  as 
it  has  sales  contracts  with  future 
homeowners,  plus  one  loan  for  a  home 
for  which  the  homebuilder  does  not  yet 
have  a  sales  contract,  subject  to  the 
loans  to  one  borrower  limit  in  §  723.8. 
When  the  credit  union  applies  the  rule's 
exceptions  to  its  first  speculative-type 
loan  made  to  a  homebuilder.  that  loan 
remains  exempt  from  the  25%  equity 
requirements  and  excluded  from  the 
15%  net  worth  limit  of  §723.3  until  the 
builder  pays  off  the  loan.  Once  it  is  fully 
paid,  the  credit  union  may  exclude  a 
new  speculative  loan  made  to  the 
builder  from  the  15%  net  worfli 
limitation  and  subject  the  loan  to  the 
LTV  requirements  of  §  723.7.  This  is 
contrasted  with  an  outstanding 
speculative  loan  to  the  builder.  The 
credit  union  cannot  exclude  an 
outstanding  speculative  loan  it  made 
during  the  time  the  builder  was 
repaying  the  first  exempt  loan  because 
any  additional  speculative  loans  to  the 
builder  during  that  time  must  have  been 
made  under  all  of  the  conditions  of 
§723.3. 

Three  commenters  noted  that  the 
proposed  §  723  3lb)  excluded  certain 
construction  loans  if  the  prospective 
homeowner  contracted  to  purchase  and 
reside  in  the  property,  but  that  typically 
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prospective  homeowners  do  not 
contract  to  reside  in  a  property.  They 
asked,  therefore,  that  this  wording  be 
removed.  The  Board  agrees  and 
amended  the  final  rule  accordingly. 
These  commenters  also  asked  the  Board 
to  expand  the  exclusion  to  one-to-four 
family  dwellings.  The  final  rule 
maintains  the  more  restrictive  provision 
as  proposed,  limiting  the  exclusions  to 
single-family  residences.  The  Board  has 
determined  not  to  extend  the  exclusion 
to  multi-family  dwellings  as  these 
dwellings  have  an  investment 
component  for  the  purchaser. 

Direct  Experience  Requirement,  Section 
723.5 

The  final  rule  amends  this  section  by 
requiring  that  the  person  meeting  the 
rule's  mandatory  two  years  of  direct 
experience  requirement  have  sufficient 
experience  given  the  complexity  and 
risk  exposure  of  the  credit  union's 
MBLs.  It  also  requires  that  a  third  party 
meeting  the  experience  requirement  be 
independent  from  the  transaction,  but 
establishes  three  exceptions  from  this 
standard. 

Seventy-four  commenters  supported 
the  agency's  intent  for  this  proposal. 
Most  of  these  commenters  stated  that 
the  rule  would  make  it  easier  to  find 
individuals  qualified  to  act  as  an  MBL 
officer  by  allowing  credit  luiions  to 
engage  the  services  of  a  third  party  with 
direct  experience  in  MBLs  under  certain 
conditions  so  as  to  avoid  potential 
conflict  of  interest.  They  also  stated  that 
it  allows  credit  unions  to  make  MBLs 
without  creating  a  costly  infrastructure 
to  meet  the  experience  requirement.  The 
Board  wants  to  clarify  that  credit  unions 
have  been  able  to  use  third  parties  to 
meet  the  experience  requirement  since 
the  1991  final  MBL  rule.  56  FR  48421, 
Sept.  25, 1991.  This  rulemaking  bolsters 
the  experience  requirement  by  ensiuing 
that  the  individual's  experience  is 
relevant  to  the  types  of  MBLs  the  credit 
union  makes  and  that  the  individual 
does  not  have  interests  that  conflict 
with  the  credit  union's  interests. 

Six  commenters  asked  for  clarification 
regarding  the  agency's  standard  for  the 
requisite  lending  experience.  In  1999, 
the  Board  stated  that  the  "experience 
requirement  can  be  met  by  either 
general  business  lending  experience  or 
experience  with  granting  loans  for  a 
particular  purpose  or  secured  by  a 
particular  collateral."  64  FR  28721, 
28723.  May  27,  1999.  The  final  rule  has 
a  more  specific  standard  requiring  a 
credit  union  to  obtain  the  services  of 
someone  with  experience  tailored  to  the 
credit  union's  needs.  Individuals  who 
meet  the  requirements  of  this  section 
must  have  lending  experience  directly 


related  to  the  type  of  MBLs  the  credit 
union  intends  to  offer.  These 
individuals  must  be  familiar  with  the 
proper  undervkrriting,  analysis,  and 
origination  of  loans  of  a  particular  type 
in  order  to  understand  their  complexity 
and  risk  exposure.  For  example,  an 
individual  with  experience  solely  in 
taxi  cab  loans  does  not  have  the 
requisite  experience  necessary  to 
underwrite  a  loan  to  the  taxi  company 
for  a  gas  station,  because  the  individual 
will  be  unfamiliar  with  related  issues 
that  may  impact  the  loan,  such  as 
environmental  laws  applicable  to 
underground  storage  tanks.  Likewise,  an 
individual  who  only  has  experience 
with  financing  residential  real  estate  for 
homebuilders  does  not  have  sufficient 
lending  experience  for  the  land 
development  and  construction,  or 
purchase,  of  a  commercial  strip  center. 

Thirty-three  commenters  found  the 
prohibition  against  a  third  party  having 
an  interest  or  involvement  in  the 
transaction  too  restrictive.  Most  of  these 
commenters  stated  that  the  proposal 
limited  a  credit  unions  ability  to  use 
third-party  service  providers  and  should 
not  be  adopted  in  the  final  rule.  They 
stated  that,  while  improper  personal 
financial  gain  caimot  be  tolerated,  a 
paid  third  party's  interest  and 
involvement  is  necessary  to  provide  the 
assistance  many  credit  unions  need  to 
make  MBLs.  One  commenter  opposed 
the  requirement  stating  that  it  would 
preclude  smaller  credit  unions  from 
having  agreements  with  larger  credit 
unions  that  have  experience 
underwriting  MBLs  and  then  selling 
participations  to  that  credit  union.  Two 
commenters  suggested  that,  in  any 
transaction  in  which  a  third  party  is 
retained,  a  credit  union  should  obtain 
written  disclosures  of  actual  or  potential 
relationships  and  fee  arrangements  the 
third  party  may  have  in  the  transaction. 
Another  conunenter  stated  that  the 
proposal  was  worded  too  broadly.  The 
Board  agrees  that  the  proposal  required 
some  revision.  The  final  rule  amends 
the  proposed  language  to  more 
accurately  reflect  the  Board's  concerns 
by  establishing  a  general  conflicts  of 
interest  standard  and  exceptions  to  the 
standard. 

In  order  for  a  credit  union  to  engage 
in  business  lending  in  a  safe  and  sound 
manner,  it  is  crucial  for  the  credit  union 
to  maintain  strong  internal  controls  and 
to  have  independent,  experienced 
personnel  involved  in  making  lending 
decisions  that  are  in  the  best  interests  of 
the  credit  union.  The  credit  union  must 
perform  its  own  due  diligence,  both 
when  the  credit  union  makes  MBLs  and 
when  it  purchases  MBLs  or  MBL 
participation  interests,  through  the 


services  of  an  individual  who  meets  the 
requirements  in  §  723.5.  The  final  rule 
does  not  prevent  a  third  party  who  has 
the  direct  experience  necessary  for  a 
credit  union  to  make  MBLs  from 
providing  ser\'ices  to  the  credit  union 
such  as  document  preparation,  annual 
reviews,  or  loan  servicing. 

The  final  rule  generally  prevents  a 
credit  imion  from  relying  on  a  sellers 
due  diligence  and  experience  when  the 
credit  union  is  purchasing  MBLs  or 
participation  interests  in  MBLs  from  the 
seller.  Regardless  of  whether  the  seller 
is,  for  instance,  another  credit  union  or 
CUSO,  the  purchasing  credit  union 
cannot  meet  the  direct  experience 
requirements  of  §  723.5  by  depending 
on  the  advice  of  the  experienced 
individual(s)  who  performed  the 
undervvTiting  for  the  originating  lender 
unless:  (1)  Staff  for  the  purchasing 
credit  union  performed  the  loan 
analysis  for  the  originating  credit  union; 
or  (2)  the  CUSO  exception  in 
§  723.5(b)(3)  applies.  The  final  rule  bars 
a  credit  union  from  using  a  third  party 
who  has  an  interest  in  either  the  sale  of 
the  loan  or  the  collateral  securing  the 
loan.  It  does  not  bar  a  smaller  credit 
union  from  subsequently  selling 
participations  to  a  larger  credit  union 
that  had  advised  the  credit  union  when 
it  originated  the  MBL. 

Under  the  CUSO  exception  in 
paragraph  (b)(3),  a  credit  union  may 
comply  with  §  723.5  when  purchasing  a 
participation  interest  or  eligible 
obligation  from  a  CUSO,  if  the 
experienced  individual  is  employed  by 
a  CUSO  in  which  the  credit  union  has 
a  "controlling  financial  interest"  as 
determined  under  the  Generally 
Accepted  Accounting  Principles,  even 
though  the  CUSO  is  both  the  originator 
and  underwriter  of  the  loan. 

Member  Business  Loan  Policv,  Section 
723.6 

This  section  is  amended  to  require 
credit  unions  to  adopt  analysis  and 
documentation  requirements  within 
their  MBL  policies  that  are  consistent 
with  appropriate  underwriting  and  due 
diligence  standards  for  the  types  of 
MBLs  the  credit  union  makes,  without 
detailing  required  documents. 
Documentation  and  undervkrriting 
criteria  for  an  MBL  may  vary  depending 
on  the  type  of  business  requesting  the 
loan  and  type  of  loan  requested.  The 
final  rule  also  makes  a  technical 
amendment  to  12  CFR  704.11(c)  to 
reflect  the  redesignation  of  paragraphs 
in  §723.6. 

One  hundred  and  twelve  commenters 
supported  the  proposal.  The  vast 
majority  of  these  commenters  noted  it 
would  greatly  expedite  the  MBL  process 
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hv  eliminating  unnecessary 
documentation  and  reducing  staff  time 
spent  on  MBL  documentation.  Many 
commenters  stated  it  is  appropriate  for 
a  credit  union  to  adopt  documentation 
requirements  in  its  own  policv  relative 
to  the  tvpes  of  loans  being  made.  Tfiey 
said  that  simpler  transactions  should  be 
subject  to  fewer  documentation 
requirements  than  more  comple.x  ones, 
as  long  as  reasonable  standards  of  safety 
and  soundness  are  met.  The  final  rule 
adopts  the  revisions  to  §  723.6  as 
proposed. 

Loan-to-Valup  Ratio.  Section  723.7 

The  final  rule  makes  several 
amendments  to  this  section.  First,  the 
final  rule  uses  plain  English  to  describe 
the  LT\'  requirements  instead  of  a  chart 
Second,  the  final  rule  retains  the    ' 
personal  liabilitv  and  guarantee 
requirement  but  no  longer  requires 
RegFlex  credit  unions  to  obtain  these 
guarantees  from  principals.  Third,  the 
final  rule  permits  credit  unions  to  make 
unsecured  MBLs.  in  addition  tr)  credit 
card  line  of  v-redit  programs  offered  to 
nonnatural  person  members,  if:  (UThe 
credit  union  is  "well-capitalized"  as 
defined  in  12  CFR  702  102(a)(1);  (2)  the 
aggregate  of  unsecured  MBLs  to  one 
borrower  does  not  exceed  the  lesser  of 
SI 00,000  or  2.5%  of  the  credit  union's 
net  worth;  (3)  the  aggregate  of  all  of  the 
credit  union's  unsecured  MBLs  does  not 
exceed  10%  of  the  credit  union's  net 
worth;  and  (4)  the  credit  union 
addresses  unsectired  loans  in  its  written 
MBL  policy  The  final  rule  reorganizes 
the  waiver  provisions  of  -?  723. 10  and 
permits  credit  unions  to  apply  for 
waivers  from  the  unsecured  MBLs  to 
one  borrower  limitation  and  the 
aggregate  unsecured  loan  limitation 
under  this  section.  Finallv,  §  723.7 
e.xcludes  MBLs  made  for  the  purchase  of 
consumer-tvpe  vehicles  from  the  rule's 
LTV  requirements  if  the  vehicle  is  a  car. 
van.  pick-up  truck,  or  sports  utility 
vehicle  (SL'V)  that  is  used  for 
commercial  purposes. 

.\  few  commenters  favored  removing 
the  LT\'  chart  for  a  plain  English 
description  of  the  LTV  requirements. 
One  commenter  stated,  however,  that 
credit  unions  mav  misunderstand  the 
rule's  clarification  that  government 
guarantees  may  not  be  used  in  place  of 
the  collateral  requirements  of  «^  723.7. 
While  the  Board  recognizes  the 
distinction  between  the  rule's  collateral 
requirements  and  advance  commitments 
or  loan  guarantees  issued  by 
government  agencies,  the  Board  believes 
it  is  helpful  to  maintain  this 
clarification  in  the  fmal  rule  As  stated 
in  ^  723.7(a)(2).  the  MBL  rule  does  not 
permit  guarantees  as  replacements  for 


collateral  requirements.  Borrowers  must 
meet  the  LTV  requirements  on  the  total 
loan  amount  from  the  credit  union  even 
if  a  portion  of  the  loan  amount  is 
guaranteed  bv  a  government  agency. 
This  measure  provides  the  credit  union 
the  necessarv  .security  in  the  event  the 
borrower  fails  to  meet  the  terms  of  the 
government  guarantee  or  commitment. 
The  Board  notes  this  provision  dues  not 
introduce  a  ntiw  requirement  but  merely 
clarifies  the  existing  rule.  The  final  rule 
also  contains  a  correction'by  replacing 
"minimum"  with  "maximum  "  to 
describe  the  LTV  ratio  limits  prescribed 
in  §  723.3(a)  that  are  unchanged  from 
the  199y  version  of  the  rule. 

Section  723.7(b)  requires  the  personal 
guarantee  of  all  principals  in  the  case  of 
an  MBL  to  a  ijorporate  or  other 
organizational  member.  The  only 
exception  is  for  certain  not-for-profit 
organizations  The  proposed  rule  would 
have  delated  this  retjuirement  and 
allowed  the  board  of  direc:tors  of  each 
credit  union  to  determine  whether  to 
reijuire  personal  guarantees  through  its 
business  loan  policies.  The  proposal 
noted  that  states  that  have  received 
exemptions  from  the  NC^A  rule  have 
not  retjuiref)  personal  guarantees  and 
that  there  is  no  indication  of  increased 
losses  or  ottier  safety  and  soundness 
problems  in  those  states. 

While  most  commenters  supported 
this  proposal,  a  number  of  commenters. 
inc  hiding  some  credit  unions,  objected. 
The  views  expressed  by  these 
commenters  included:  (1)  That  the 
personal  guarantee  recjuirement  is  one 
of  the  kev  reasons  that  i  redit  union 
MBLs  have  been  less  riskv  than  those  of 
other  lenders;  (2)  that  if  the  principals 
are  not  willing  to  stand  behind  an  MBL. 
the  credit  union  should  not  grant  it:  (3) 
that  without  the  guarantee  requirement 
future  loss  experience  will  be  greater: 
and  (4)  increased  loss  experience  will  be 
to  the  detriment  of  credit  unions 
generally,  not  just  those  c;omparativeiy 
few  credit  unions  th.it  choose  to  make 
MBLs.  Commenters  also  noted  that  the 
exemptions  granted  to  individual  states 
are  relativelv  new  and  suggested 
additional  monitoring  of  those  states  is 
warranteii  before  eliminating  the 
requirement  altogether. 

in  response  to  the  comments,  and 
after  further  cimsideration  of  the  safety 
and  soundness  implit:ations  of  the 
[iropos.il.  the  Board  has  determined  to 
remove  the  personal  guarantee 
requirement  only  for  those  credit  unions 
having  RegFlex  status  under  12  CFR 
part  742   The  persoiuil  guarantee 
requii-ement  is  removed  for  both  federal 
and  federallv  insured  state-t:hartered 
credit  unions  meeting  the  standards  of 
Part  742.  RegFlex  credit  unions 


general Iv  have  a  net  worth  ratio  of  9% 
or  more  and  a  high  supervisory  rating. 
The  Board  believes  there  is  little 
additional  safety  and  soundness  risk  to 
the  credit  union  system  in  allowing 
RegFlex  credit  unions  that  have  MBL 
programs  to  make  their  own  decisions 
about  requiring  personal  guarantees. 
This  change  is  reflected  by  amending 
§  723.7(b).  the  personal  guarantee 
requirement,  to  state  that  it  does  not 
apply  to  RegFlex  credit  unions,  and  by 
amending  NCUA's  RegFlex  rule,  at 
§  742.4,  to  add  §  723.7(b)  to  the  list  of 
regulatorv^  requirements  from  which 
RegFlex  are  exempt.  Credit  unions  that 
do  not  have  RegFlex  status  may  apply 
for  a  waiver  from  the  personal  guarantee 
requirement,  as  permitted  in  §  723.10(e). 

The  Board  notes  the  Office  of  the 
Comptroller  of  the  Currency  and  the 
Office  of  Thrift  Supervision  do  not 
impose  a  legal  requirement  on  national 
banks  and  savings  associations  to  obtain 
principals'  personal  guarantees  before 
extending  credit  to  a  business,  but  that 
personal  guarantees  are  nonetheless  an 
industry  practice.  The  Board  also  notes 
that  the  SBA  requires  personal 
guarantees  under  its  microloan,  7(a), 
and  504  loan  programs.  The  Board, 
therefore,  encourages  RegFlex  credit 
unions  to  consider  personal  guarantees 
as  a  risk  mitigation  tool. 

Thirtv-seven  commenters  supported 
the  provision  on  unsecured  MBLs  as 
proposed.  Some  of  these  commenters 
thought  the  proposal  would  enable 
credit  unions  to  expand  the  potential 
number  of  MBL  borrowers  they  could 
serve  and  allow  them  to  be  competitive 
with  other  financial  institutions.  One 
commenter  stressed  how  valuable  the 
increase  in  the  unsecured  lending 
authoritv  is  to  credit  unions  that  partner 
with  the  SBA  because  SBA  guidelines 
allow  lenders  to  make  an  SBA  loan  to 
a  business  with  sufficient  ability  to 
repav  the  loan,  even  when  there  is  not 
enough  collateral  to  cover  the  whole 
request.  Accordingly,  the  commenter 
stated.  SBA  lenders  could  often  be  faced 
with  a  loan  amount  in  excess  of  the 
value  of  the  collateral,  so  credit  unions 
need  sufficient  unsecured  lending  limits 
to  fund  this  uncullateralized  gap. 

Sixtv-nine  commenters  stated  that  the 
provisions  on  unsecured  MBLs  are  too 
restrictive.  These  commenters  offered 
various  suggestions  to  relax  the  limits 
placed  on  unsecured  loans  to  one 
borrower  and  the  aggregate  amount  of 
unsecured  loans  a  credit  union  is 
permitted  to  make.  Three  commenters 
opposed  allowing  credit  unions  to  make 
unsec;ured  MBLs. 

Section  723.7(c)  of  the  final  rule 
adopts  the  provisions  on  unsecured 
lending  as  proposed.  While  many  credit 
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unions  have  requested  that  the  final  rule 
provide  greater  latitude^  the  Board  finds 
it  prudent  to  maintain  the  proposed 
limits  in  order  to  monitor  the  manner  in 
which  credit  unions  engage  in 
unsecured  business  lending.  The  Board 
also  believes  that,  until  it  has  the 
opportunity  to  evaluate  the  progress  of 
credit  unions  with  imsecured  MBLs,  the 
waiver  process  is  sufficient  for  those 
credit  unions  seeking  to  exceed  the 
rule's  current  limitations.  The  waiver 
process  affords  NCUA  Regional 
Directors  the  opportunity  to  review  the 
safety  and  soundness  considerations  of 
each  applicant's  lending  program  on  a 
case-by-case  basis. 

Ninety-four  commenters  supported 
the  exemption  from  the  LTV 
requirements  for  consumer-type  vehicle 
MBLs.'Many  of  the  commenters  stated 
the  change  is  long  overdue  because  the 
distinctions  between  a  car  loan  for 
business  purposes  and  a  car  loan  for 
consumer  purposes  are  slim.  One 
commenter  stated  it  supported  the 
proposal  because  the  exclusion  includes 
leases  of  these  vehicles  and  more  than 
one  vehicle  to  an  individual, 
association,  organization  or  business 
entity.  Eleven  commenters  asked  for 
clarifications  on  the  vehicles  covered 
under  the  exemption  or  an  expansion  of 
the  exemption.  Nine  of  these 
commenters  asked  that  the  Board  extend 
the  exemption  to  any  titled  vehicle. 

Section  §  723.7(e)  retains  the  standard 
proposed  by  the  Board  because  it 
believes  that  the  vehicles  covered 
present  little  or  only  minimally  greater 
risk  than  a  comparable  consumer  loan. 
The  Board  opposes  extending  this 
exemption  to  all  titled  vehicles  because 
there  is  not  a  readily  available  market 
for  all  types  of  titled  vehicles  as  there 
is  for  consumer-tjrpe  cars,  vans,  pick-up 
trucks,  and  SUVs.  In  taking  advantage  of 
this  rule  exception  for  certain  vehicle 
MBLs,  credit  unions  should  establish 
lending  terms,  including  collateral 
requirements,  for  these  loans  that  reflect 
best  industry  practices.  The  Board  notes 
that  sound  lending  practices  require  that 
LTV  ratios  and  the  term  of  the  loan  be 
consistent  with  the  depreciation 
schedule  of  any  vehicle  used  for  a 
particular  type  of  business. 

As  stated  in  the  proposed  rule's 
preamble,  the  Board  intends  this 
exclusion  to  be  used  to  finance  business 
use  or  combined  personal/business  use 
vehicles  and  not,  for  example,  to  finance 
fleet  purchases.  One  commenter  asked 
the  Board  to  clarify  the  concept  of  a  fleet 
of  cars.  A  fleet  is  defined  as  "a  group  of 
vehicles,  as  taxicabs  *  *  *,  owned  or 
operated  as  a  unit."  Webster's  11  New 
Riverside  University  Dictionary  il994)  at 
486.  The  final  nde  clarifies  that  a  fleet 


of  vehicles  is  not  included  in  the 
vehicle  exception  to  the  LTV 
requirements  because,  when  a  business 
requires  the  use  of  a  fleet  of  vehicles,  it 
is  likely  these  vehicles  will  depreciate 
far  more  quickly  than  vehicles  used  for 
personal  use  or  a  combined  personal/ 
business  use. 

Reserves  for  Classified  Loans,  Sections 
723.14  and  723.15 

The  final  rule  deletes  and  reserves 
§§  723.14  and  723.15,  which  addressed 
the  classification  of  MBLs  for  losses  and 
reserving  requirements,  because 
NCUA's  Interpretive  Ruling  and  Policy 
Statement  on  Allowance  for  L(Jan  and 
Lease  Losses  Methodologies  and 
Documentation  for  Federally-Insured 
Credit  Unions  (FICUs)  No.  02-3 
provides  FICUs  the  appropriate 
guidance.  67  FR  37445,  May  29,  2002. 
Six  commenters  specifically  supported 
the  deletion  of  these  provisions. 

Effect  of  Purchased  Loans  and 
Purchased  Participation  Interests, 
Section  723.16 

In  the  CUMAA,  Congress  established 
an  aggregate  limit  on  MBLs  made  by 
individual  FICUs.  A  credit  union  is 
exempt  from  the  aggregate  limit  if  it:  (1) 
Was  chartered  for  the  purpose  of  making 
MBLs;  (2)  has  a  history  of  primarily 
making  MBLs;  (3)  serves  predominantly 
low  income  members;  or  (4)  is  a 
commiuiity  development  financial 
institution.  For  credit  unions  that  are 
not  exempt,  the  amoimt  of  the  aggregate 
limit  is  the  lesser  of  1.75  times  the 
credit  union's  net  worth  or  12.25%  of 
the  credit  union's  assets.  Thus,  for 
credit  unions  with  a  net  worth  ratio  of 
7%  or  more,  the  limit  is  12.25%  of 
assets.  Also,  certain  loans,  such  as  those 
below  $50,000  in  amount  and  those 
covered  by  a  government  guarantee,  are 
excluded  fi-om  the  MBL  definition.  12 
U.S.C.  1757A. 

The  statutory  language  establishing 
the  aggregate  limit  provides  that  "no 
insured  credit  union  may  make  any 
member  business  loan  that  would  result 
in  the  total  amount  of  such  loans 
outstanding"  in  excess  of  the  limit.  12 
U.S.C.  1757a(a)  (emphasis  added).  The 
Board  believes  that  this  language  lends 
itself  to  several  possible  interpretations. 
The  narrowest  interpretation  would 
apply  the  limit  only  to  loans  made  by 
a  credit  union  to  its  members  and  not 
to  loans  and  loan  interests  piu-chased 
from  another  lender.  A  second 
interpretation  would  apply  the  limit  to 
all  business  loans  to  a  credit  union's 
members,  whether  made  by  the  credit 
union  or  piuY:hased  from  another 
lender,  but  not  to  purchases  of  loans  or 
loan  interests  where  the  borrower  is  not 


a  member.  The  most  inclusive 
interpretation  would  apply  the  limit  to 
all  business  loans,  whether  made  or 
purchased,  and  irrespective  of  whether 
the  borrower  is  a  member. 

All  FCUs  are  authorized  to  purchase 
participation  interests  in  loans  made  by 
other  lenders  to  credit  union  members. 
12  U.S.C.  1757(5)(E);  12  CFR  701.22. 
The  borrower  need  not  be  a  member  of 
the  purchasing  credit  union,  only  a 
member  of  a  participating  credit  union. 
12  CFR  701.22(d)(2).  In  addition,  an 
FCU  generally  may  purchase  eligible 
obligations  of  its  members  from  any 
soim:e  if  the  loans  are  those  the  FCU  is 
empowered  to  grant.  12  "U.S.C.  1757(13); 
12  CFR  701.23fb).  Also,  although  not 
specifically  addressed  in  the  proposed 
MBL  rule,  credit  unions  eligible  for 
NCUA's  regulatory  flexibility  program 
are  authorized  to  purchase  whole  loans 
from  other  FICUs,  including  business 
purpose  loans,  irrespective  of  whether 
the  borrower  is  a  member  of  the 
purchasing  credit  union.  12  CFR  742.5. 

In  the  proposed  rule,  the  Board 
requested  comment  on  the  least 
constraining  interpretation  of  the 
aggregate  limit  on  MBLs,  that  is.  only 
business  loans  made  by  a  credit  union 
to  its  members  would  have  counted 
against  the  aggregate  limit.  The  Board 
believes  this  proposal  is  consistent  with 
the  plain  language  of  the  Federal  Credit 
Union  Act  establishing  a  limit  on 
member  business  loans  made  by  a  FICU. 
The  Board  also  believes  the  proposal  is 
consistent  with  the  congressional  intent 
that  credit  unions  not  make  business 
loans  at  the  expense  of  the  consumer 
loan  needs  of  members  and  that  the 
credit  union  system  not  take  on  undue 
risk  as  a  result  of  over-concentration  of 
MBLs.  See  Senate  Report  105-193  for  a 
discussion  of  congressional  intent. 

In  the  proposal,  the  Board  addressed 
the  concern  that  purchasing  MBLs 
might  divert  a  credit  union  from  its 
responsibility  to  extend  consumer  loans 
and  minimize  risk  related  to 
concentration  of  MBLs.  The  Board  noted 
that  a  credit  union's  member-elected 
board  of  directors  would  meet  its  own 
members'  loan  demands  first  and 
purchase  loans  made  by  other  lenders 
only  as  a  means  of  placing  excess  funds 
to  maximize  retiuns  to  their  member 
shareholders.  The  proposed  rule 
addressed  the  safety  and  soundness 
concerns  both  by  requiring  that  the 
purchasing  credit  union  perform  its  own 
due  diligence  on  all  piuchased  loans 
and  loan  interests  and  by  treating  a 
piuchase  as  a  business  loan  asset  for  all 
other  purposes,  such  as  loan-to-one- 
borrower  limits  and  risk-based  net 
worth  requirements. 
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As  previously  stated,  credit  unions 
and  credit  union  related  commenters 
were  supportive  of  the  proposal,  but 
some  questioned  the  basis  for 
distinguishing  between  originations  and 
purchases.  Banks  and  their 
representatives  argued  that  the  proposal 
was  inconsistent  with  a  congressional 
intent  to  limit  business  lending  by 
credit  unions.  The  U.S.  Treasury 
Department  suggested  that  the  proposed 
treatment  of  participation  interests 
would  create  a  "loophole"  to  escape  the 
aggregate  limit  on  individual  credit 
unions  established  by  t^cingress.  On  the 
other  hand,  two  congressional  sponsors 
of  CUMAA  urged  NCl'A  to  use  its 
ma.ximum  flexibility  to  enable  credit 
unions  to  meet  their  members'  business 
loan  needs. 

As  explained  in  the  discussion  of 
^  723.1(d)  and  (e)  above,  the  Board  has 
addressed  the  commenters  concerns  by 
making  certain  changes  to  the  proposed 
rule  First,  the  Board  has  determined 
that  business  purpose  loans  to  members 
should  be  included  in  the  aggregate 
limit  whether  the  loan  was  made  bv  the 
credit  union  or  purchased  from  another 
lender  Thus,  for  example,  if  a  credit 
union  forms  a  CUSO  to  originate 
business  loans  to  the  credit  union's 
members  and  then  purchases  those 
loans  from  the  CISO.  the  purchased 
loans  will  count  against  the  credii 
union's  limit  This  change  is  addressed 
m  *^  723  1(d)  of  the  final  rule. 

On  the  other  hand,  purchases  of 
nonmember  loans  and  participation 
interests,  as  authorized  under  certain 
conditions  in  NC^l'A's  rules  and  some 
state  laws  and  rules,  do  not  involve  the 
provision  of  member  loan  services,  and 
the  acquired  loan  assets  are  not  MBLs 
The  Board  continues  to  believe  that 
these  purchases  will  be  made  only  as  a 
productive  method  of  placing  excess 
funds  after  member  loan  demands  are 
met,  and  that  they  need  not  count 
against  the  purchasing  credit  union's 
aggregate  MBL  limit.  The  Board  believes 
it  is  important  to  avoid  unnecessary 
interference  with  the  ability  of  credit 
unions  to  place  their  excess  funds  in  the 
manner  that  best  serves  the  credit 
union,  its  members,  and  the  credit 
union  system.  A  credit  union  that  has, 
for  example.  10%  of  its  assets  in  MBLs 
and  no  further  current  business  loan 
demand,  should  be  able  to  place  excess 
funds  in  participation  interests  of  loans 
made  bv  another  credit  union  without 
being  concerned  that  it  will  baj  the 
purchasing  credit  union  from  meeting 
its  own  members'  future  loan  needs 
Purchasing  participation  interests,  or 
whole  loans  in  the  case  of  a  RegFlex 
credit  union,  provides  a  better  rate  of 
return  for  the  credit  union  and  its 


members  as  compared  to  a  typical 
investment  asset,  provides  for  risk 
diversification  within  the  credit  union 
system,  and  fosters  the  cooperative 
spirit  that  has  traditionally  existed  and 
continues  to  exist  among  credit  unions. 
Purchased  nonmember  participation 
interests,  however,  remain  as  loans  on 
the  credit  union's  balance  sheet  even 
though,  under  this  regulatory  standard, 
they  are  not  .MBLs  for  purposes  of  the 
aggregate  MBL  cap 

Recognizing  that  a  purchased 
bu.^iness  loan  or  participation  interest  of 
a  nonmember  is  a  business  loan  asset 
with  all  of  the  attendant  risks,  the  final 
rule  does  adopt  the  proposed  rule's 
treatment  of  these  assets  as  MBLs  for 
purposes  of  the  safety  and  soundness 
requirements  of  NCU.^'s  regulations.  A 
participating  credit  union,  therefore, 
mu  -.t  otherwise  comply  with  Part  723 
and  subject  these  loans  to  the  Pt;A  risk- 
weighting  standards  under  Part  702  for 
MBLs  as  though  the  credit  union  had 
originated  the  loans  Thus,  for  example, 
the  pun  basing  credit  union  will  be 
required  to  do  its  own  independent 
underwriting  review  and  treat  the  loan 
the  same  as  an  MBL  for  purposes  such 
as  loan-to-one-borrower  limits  and 
construction  and  development  loan 
limits.  This  change  is  accomplished,  as 
previously  discussed,  by  adding  a  new 
subsection  (e)  to  §  723.1.  "What  is  a 
Member  Business  Loan?  "  This 
subsection  provides  that  purchased 
nonmember  loans  and  participation 
interests  are  treated  the  same  as  MBLs 
for  all  purposes  under  the  rule  except 
the  aggregate  limit. 

VVitn  respt>t  t  to  the  aggregate  limit  on 
MBLs  for  individual  credit  unions  and 
to  address  concerns  that  the  proposed 
rule  would  have  created  a  loophole 
enabling  credit  unions  to  escape  the 
limit,  the  final  rule  requires  Regional 
Director  approval  of  any  transaction  that 
would  cause  the  total  of  purchased 
nonmember  business  loans  and 
nonmember  participation  interests, 
when  added  to  the  credit  union's  MBLs, 
to  result  in  an  amount  in  excess  of  the 
credit  union's  aggregate  limit  on  MBLs. 
If  the  credit  union  is  a  FISCU.  the 
request  must  be  submitted  to  the  state 
supervisory  authority  for  approval.  If 
the  state  supervisory  authority  approves 
the  request,  the  state  supervisor  will 
forward  it  to  the  regional  director  for 
approval.  This  is  consistent  with  the 
treatment  of  waiver  requests  for  FISCUs 
under  the  MBL  rule  An  application 
submitted  pursuant  to  this  requirement 
must  include  a  copy  of  the  credit 
union's  business  loan  policies.  The 
applu  ation  must  confirm  that  the  credit 
union  adhen!s  to  all  asptK;ts  of  NCUA's 
MBL  rules  with  respect  to  purchases  of 


nonmember  business  loans  and 
participation  interests,  except  the 
aggregate  MBL  limit.  The  application 
must  include  the  credit  union's 
proposed  loan  limit  on  nonmember 
loans  and  nonmember  participation 
interests.  Finally,  the  application  must 
attest  that  the  purchase  is  not  being 
used,  in  conjunction  with  one  or  more 
other  credit  unions,  in  a  manner  that 
has  the  effect  of  trading  MBLs  that 
would  otherwise  exceed  the  aggregate 
limit.  Upon  receipt  of  a  completed 
application,  the  Regional  Director  will 
issue  a  decision  within  thirty  days.  In 
the  case  of  a  FISCU.  the  regional 
director  will  issue  a  decision  within  30 
days  of  receipt  of  a  completed 
application  and  the  state  supervisory 
authority's  approval. 

The  application  requirement  responds 
to  commenter  concerns  that  some  credit 
unions  may  use  the  authority  to 
purchase  nonmember  loans  as  a  device 
to  swap  loans  and  evade  the  aggregate 
limit.  This  process  will  enable  NCUA 
and  the  state  supervisors  to  ensure  that 
the  authority  to  purchase  nonmember 
loans  and  participation  interests  is  not 
used  to  trade  loans  and  circumvent  the 
aggregate  limit.  Further,  it  will  ensure 
that  purchasing  credit  unions  have 
conducted  their  own  independent 
review  and  otherwise  complied  with  the 
safety  and  soundness  requirements  of 
the  regulations.  The  Board  notes  that  the 
final  rule  does  not  permit  a  credit  union 
to  seek  approval  to  exceed  the  aggregate 
limit  on  MBLs  for  member  loans  or 
member  participation  interests  made  by 
the  credit  union  or  purchased  from 
another  lender  The  application 
requirement  regarding  nonmember 
business  loans  and  participation 
interests  is  set  forth  in  §  723.16(b)  of  the 
final  rule. 

Net  Member  Business  Loan  Balance 
ISMBLB).  Section  723.21 

The  final  rule  adopts  the  phrase  "net 
member  business  loan  balance"  as  a 
new  definition  in  §  723.21  and  uses  it  in 
various  sections  in  the  rule,  including  - 
§§  723.1.  723.3,  723.8,  and  723.16.  The 
NMBLB  definition  is: 

|T|he  outstanding  loan  balance  plus  any 
urifunded  commitments,  reduced  by  any 
portion  of  the  loan  that  is  secured  by  shares 
in  the  credit  union,  or  by  shares  or  deposits 
in  other  financial  institutions,  or  by  a  lien  on 
the  member's  primary  residence,  or  insured 
or  guaranteed  bv  any  agency  of  the  federal 
government,  a  state  or  any  political 
subdivision  of  such  state,  or  subject  to  an 
advance  commitment  to  purchase  by  any 
agency  of  the  federal  government,  a  state  or 
any  political  subdivision  of  such  state,  or 
sold  as  a  participation  interest  without 
recourse  and  qualifying  for  true  sales 
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accounting  under  generally  accepted 
accounting  principles. 

The  NMBLB  definition  reflects 
NCUA*s  interpretation  of  various 
provisions  in  the  MBL  rule  since  the 
1999  MBL  rule  was  issued  and 
incorporates  several  exclusions  derived 
from  CUMAA.  This  definition  is  key  to 
determining:  whether  a  loan  qualifies  as 
an  MBL;  which  portion  of  an  MBL  is 
included  in  the  calculation  of  the  loans 
to  one  borrower  limit;  and  which 
portion  of  an  MBL  is  included  in  the 
calculation  of  a  credit  union's  total 
aggregate  MBL  limit.  The  Board  notes 
that,  because  the  NMBLB  definition 
excludes  participation  interests  sold 
without  recoiurse  from  the  selling  credit 
union's  MBL  limits,  neither  the 
originating  credit  union  nor  a 
participating  credit  union  count 
participations  against  their  MBL 
aggregate  cap  provided,  as  discussed 
above,  the  loan  participation  is  not  in  a 
loan  made  to  a  member  of  the 
participating  credit  union  and  the 
participating  credit  union  has  obtained 
a  waiver,  if  required  under  the 
circumstances.  The  Board  also  notes  the 
final  rule  includes  language  clarifying 
that  participations  sold  without 
recourse  must  qualify  for  true  sales 
accounting  under  GAAP  so  that  the  rule 
accurately  reflects  the  agency's 
interpretation  over  the  last  several  years. 

The  proposed  rule  contained  a 
substantially  similar  definition  using  a 
different  term,  "outstanding  member 
business  loan  balance."  Several 
commenters  found  the  definition 
confusing  because  the  term's  use  of  the 
word  "outstanding"  did  not  accurately 
reflect  the  calculations  required  as  part 
of  the  definition.  In  effect,  the  proposed 
definition  required  a  netting  of  the 
various  exclusions  in  the  definition.  The 
Board  has  changed  the  term  to  "net 
member  business'  loan  balance"  and 
simplified  the  definition  to  make  it 
easier  to  understand. 

Seventy-four  commenters  approved  of 
the  proposed  definition.  Most  of  these 
commenters  stated  it  will  enable  credit 
unions  to  easily  ascertain  the  factors 
involved  in  calculating  the  MBL 
threshold  and  various  limit  calculations, 
as  well  as  providing  more  flexibility  in 
making  MBLs.  Three  stated  the  new 
term  recognizes  the  balances  that 
represent  true  risk  to  a  credit  imion. 
Two  bank  commenters  opposed  the  new 
term. 

One  commenter  asked  the  Board  to 
provide  examples  to  assist  credit  unions 
in  calculating  multiple  business 
purpose  loans  to  one  borrower.  This 
commenter  asked  how  much  a  credit 
union  reports  as  an  MBL  when  it  has 


$35,000  in  business  purpose  loans  to  a 
member  and  makes  a  $40,000  business 
purpose  loan  to  the  same  memb^ — 
$40,000,  $25,000  or  $75,000?  The  credit 
union  would  count  the  $40,000  loan  as 
an  MBL  and  would  comply  with  all  of 
the  requirements  of  Part  723  in  making 
this  loan  because  the  loan  caused  the 
aggregate  amount  of  business  purpose 
loans  to  the  member  to  exceed  the 
$50,000  threshold  in  §  723.1(b)(3).  The 
credit  union,  therefore,  must  comply, 
for  example,  with  the  rule's  direct 
experience  requirements  and  the  LTV 
standards  when  making  the  loan,  as 
well  as  count  the  MBL  against  the  credit 
union's  aggregate  MBL  limit  in  §  723.16. 
When  the  member  pays  down  the 
amount  of  the  total  business  purpose 
loans  owed  to  the  credit  union  so  that 
the  aggregate  amount  falls  below  the 
$50,000  direshold,  the  credit  union  is 
no  longer  required  to  report  the  $40,000 
loan  as  an  MBL. 

For  purposes  of  the  loans-to-one 
borrower  limitation  under  §  723.8,  the 
same  calculation  applies.  The  $40,000 
MBL  applies  towards  the  member's  one 
borrower  limit  of  the  greater  of  15%  of 
the  credit  union's  net  worth  or 
$100,000,  until  the  aggregate  amount  of 
business  purpose  loans  held  by  the 
member  is  less  than  $50,000.  The 
member,  however,  is  still  subject  to  the 
Federal  Credit  Union  Act's  limitation  on 
the  total  amount  of  loans  made  to  one 
borrower  of  no  more  than  10%  of  the 
credit  union's  unimpaired  capital  and 
surplus.  12  U.S.C.  1757(5)(A)(x). 

Another  commenter  asked  for 
clarification  on  the  manner  in  which  a 
loan  that  has  a  partial  guarantee  from 
the  SBA  is  analyzed  with  the  NMBLB 
definition.  As  discussed  in  the  1999 
final  rule's  preamble,  a  credit  union 
only  counts  the  amount  of  the  loan  that 
is  not  guaranteed  by  the  SBA  towards 
the  $50,000  threshold  in  §  723.1(b)(3)  to 
determine  if  a  business  purpose  loan  is 
an  MBL.  64  FR  28721,  28722,  May  27, 
1999.  Consistent  with  this 
interpretation,  a  credit  union  that  makes 
a  $100,000  business  purpose  loan,  of 
which  75%  of  the  loan  amount  is 
guaranteed  by  a  government  agency, 
counts  onlv  $25,000  towards  the  MBL 
threshold.  12  CFR  723.1(b)(3).  Because 
this  amount  of  $25,000  is  less  than 
$50,000,  the  loan  is  not  an  MBL  and  is 
not  subject  to  Part  723. 

This  example  demonstrates  loan 
analysis  for  purposes  of  Part  723: 

Loan  1  to  Company  in  January'  2003: 
$40,000. 

Loan  2  to  Company  in  February  2006: 
$80,000  with  a  75%  government 
guarantee. 

•  Loan  1  is  not  an  MBL  because  it  is 
under  the  $50,000  threshold. 


•  Loan  2  has  an  NMBLB  of  $20,000 
(25%  of  $80,000)  but  when  added  to 
Loem  1 ,  the  amount  of  business  purpose 
loans  to  the  member  exceeds  $50,000,  so 
Loan  2  is  an  MBL  and  must  comply 
with  all  of  the  requirements  of  Part  723. 

•  FCU  must  obtain  a  lien  on 
Company's  collateral  valued  at  $100,000 
in  order  to  make  Loan  2. 

•  FCU  counts  $20,000  against  its 
aggregate  MBL  limit  and  $20,000 
towards  Company's  limit  on  loans  to 
one  borrower. 

•  FCU  must  factor  the  entire  loan 
amount  of  Loan  2,  $80,000,  as  an  MBL 
into  the  standard  RBNW  calculation  of 
the  PCA  rule  until  the  loan  is  fully  paid. 

Loan  1  is  paid  down  to  $15,000  in 
April  2003. 

•  Loan  2  is  no  longer  an  MBL  for 
purposes  of  Part  723  because  the  total 
amount  of  business  purpose  loans  to 
Company  is  $35,000. 

Loan  3  is  a  participation  purchased  in 
a  loan  made  to  Company  on  May  2003: 
$25,000 

•  Loan  3  is  an  MBL  because 
combined  with  the  NMBLBs  of  Loans  1 
and  2,  Company's  aggregate  NMBLBs  is 
$60,000. 

Loan  4  Unsecured  Line  of  Credit  to 
Company  in  )une  2003:  $15,000. 

•  Loan  4  is  an  MBL  because 
Company's  aggregate  NMBLBs  for  all 
four  loans  totals  $75,000,  which  exceeds 
the  $50,000  threshold. 

•  As  of  June  2003,  FCU  counts  Loan 
3's  NMBLB  of  $25,000  and  Loan  4's 
NMBLB  of  $15,000  against  its  aggregate 
MBL  cap  and  against  Company's  loans- 
to-one  borrower  limit. 

•  For  PCA  purposes,  FCU  calculates 
the  standard  RBNW  based  on  the 
outstanding  balances  on  Loans  2,3,  and 
4  in  accordance  with  §  702.106(b). 

One  commenter  asked  that  NCUA 
amend  its  Form  5300  call  report 
instructions  to  reflect  the  changes  in  the 
final  rule.  NCUA  will  amend  the  call 
report  after  the  agency  gives  the  public 
notice  and  an  opportunity  to  comment 
on  any  proposed  changes  in  accordance 
with  the  Administrative  Procedure  Act 
and  the  Paperwork  Reduction  Act  of 
1995.  The  Board  anticipates  that  this 
process  will  take  several  months. 

The  final  rule  deletes  and  reserves 
§  723.9,  which  addressed  calculation  of 
the  limit  on  loans  to  one  borrower, 
because  the  NMBLB  definition  contains 
all  of  the  rule's  exclusions  from  this 
calculation,  making  §  723.9 
unnecessary. 

Effect  of  Final  Rule  on  Approved  State 
Rules 

State  supervisory  authorities  may 
continue  to  seek  exemptions  for  their 
FlSCUs  from  NCUA's  MBL  rule  as  set 
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forth  in  ^  723.20.  The  .stncn  states  tliat 
have  already  rec:eived  an  e.xemption 
from  the  Board  will  now  have  three 
options  after  the  effective  date  of  this 
rulemaking:  (1)  State  supervisors  mav 
rescind  their  current  MBL  rules  and 
require  their  charters  to  comply  with 
NCL'A's  new  rule:  (2)  they  mav 
maintain  their  rules  as  the  Board  had 
approved  them;  or  (.3)  they  may  seek 
approval  from  the  Board  to  adopt  any 
variances  from  those  rules  the  Board 
previously  approved,  in  accordance 
with  the  process  outimed  in  *)  723.20. 
Commenters  asked  that  the  Board  adopt 
a  process  for  NCUA  staff  approval  for 
any  of  the  seven  states  that  want  to 
update  their  rules  to  the  new  NC^UA 
rule  As  noted  in  the  1999  final  rule's 
preamble,  the  Board  must  approve  a 
state's  rule  before  a  FI.SC^l'  is  exempt 
from  NCUA's  MBL  rule  64  FR  2«721. 
28728.  May  27.  1999  The  Board. 
therefore,  is  responsible  for  reviewing 
anv  state  rule  amendments  to  make  a 
determination  as  to  whether  the  state 
regulation,  as  a  whole,  mmimizes  the 
risk  and  acc(Dmplishes  the  overall 
objectives  of  Nf^UA's  rule.  The  Board's 
intent  is  that  anv  revisions  to  exempted 
state  rules  that  simply  update  those 
rules  to  parallel  changes  in  NCUA's  rule 
will  be  approved  on  an  expedited  basis. 

Section  702  106.  Standard  Risk-Based 
Set  Worth  Component  for MBLs 

The  final  rule  expands  the  standard 
risk-based  net  worth  iRBNW) 
component  for  MBLs  to  three  tiers,  from 
the  current  two  The  bottom  tier  is  risk- 
weighted  at  6"o  and  consists  of  the 
amount  of  MBLs  less  than  or  equal  to 
15°'i>  of  total  assets.  The  middle  tier  is 
risk-weighted  at  8  V,  and  consists  of  the 
amount  of  MBLs  greater  than  15%,  but 
less  than  or  equal  to  2,5%.  of  total  assets. 
The  top  tier  is  nsk-weighted  at  14%  and 
consists  of  the  amount  ot  MBLs  in 
excess  of  25%  of  total  assets. 

Twenty-six  commenters  stated  the 
expansion  of  the  standard  PCA  RBN'W 
component  dividing  the  portfolio  of 
MBLs  into  three  tiers  is  justified  hv  the 
consistently  low  loss  historv  of  MBLs 
since  1998  as  well  as  their  unique 
characteristics.  Commenters  stated  the 
proposal  is  a  reasonable  way  to  protect 
the  safety  and  soundness  of  a  credit 
union  and  accurately  reflects  the  true 
underlying  risk  of  MBLs.  Several  of 
these  commenters  noted  that  this 
measure  offers  appropriate  relief  with 
regard  to  RBNW  requirements   First, 
they  noted  that,  those  credit  unions  that 
were  chartered  primarily  to  extend 
business  loans  or  that  have  historv  of 
primarily  extending  business  loans  will 
benefit  from  the  3-tiered  risk  weights  by 
assisting  such  credit  unions  in 


managing  the  business  loan  portfolio 
and  RBNW  Additionally,  they  stated 
purchased  participations  will  be  subject 
to  PCA.  Credit  unions  that  plan  to 
engage  in  significant  fiarticipation 
activity  will  benefit  from  the  new  risk 
portfolios  and  mav  better  manage 
participations  and  maintain  adequate 
net  worth   Fifty-two  commenters  stated 
the  (  hange  is  not  useful  as  it  could  be 
because  it  overstates  the  risk.  They 
offered  alternatives  to  the  proposed 
standards.  The  Board  disagrees  that  the 
proposal  overstates  risks  and 
incorporates  the  rationale  articulated  in 
the  proposed  rule's  preamble  regarding 
the  appropriateness  of  the  final  rule's 
standard  RB.N'VV  componeiu  into  this 
rulemaking  t)H  FR  1B450.  164.53.  Apr.  4. 
2003, 

Five  commenters  stated  that  NCUA 
should  allow  for  further  risk  reduction 
under  PtlA  for  MBLs  that  provide 
balloon  or  call  provisions  under  which 
a  loan  matures  within  five  years.  Thev 
also  asked  that  NCl^A  permit  credit 
unions  to  include  loans  with  five  years 
or  less  in  maturity  in  the  lowest  risk- 
weighted  tier  when  calculating  PCA. 
The  suggestions  of  these  commenters 
fail  to  take  into  account  the  credit  risk 
of  MBLs  as  well  as  their  interest  rate 
risk;  regardless  of  a  loan's  maturity, 
credit  risk  still  exists.  The  final  rule, 
therefore,  retains  the  provisions  the 
Board  proposed. 

One  commenter  noted  that  the 
NMBLB  definition  mav  cause  some 
confu.Moii  for  credit  unions  when 
calculating  the  standard  RBNW 
requirement  under  *?  702.UJ6(b)  because 
the  PCA  rule  requires  risk-weighting  of 
'member  business  loans  outst.inding   " 
For  purposes  of  Part  702.  when  a  credit 
union  classifies  a  loan  as  an  .MBL  under 
Part  723  at  the  time  it  makes  or 
purchases  a  loan  or  participation 
interest,  that  loan  remains  an  MBL  for 
calculating  the  RBNW  requirement  until 
the  loan  is  paid  off  This  i>  another  issue 
that  the  Board  will  clarify  in  its  future 
amendments  to  the  Form  5300  call 
report 

CUSO  Business  Loan  Origination. 
Section  712.5 

The  final  rule  adds  business  loan 
origination  to  the  CI  SO  regulation's  list 
of  permissible  ac  tivities  in  paragraph  (c) 
of  §712.5. 

Seventy-five  commenters  supported 
the  amendment  to  the  Ct'SO  rule.  Many 
of  these  commenters  stated  that  by 
authorizing  CMSCls  to  originate  business 
loans,  credit  unions  will  be  able  to 
benefit  from  economies  of  scale  by 
pooling  their  investments  in  a  business 
lending  CLSU,  thus  permitting  them  to 
offer  MBLs  to  members  that  may 


otherwise  be  unavailable  through  the 
credit  union  or  other  lenders.  Eight  bank 
commenters  opposed  the  proposal  and 
stated  NCUA  should  reject  it  because  it 
circumvents  the  statutory  aggregate 
MBL  limit  placed  on  credit  unions. 

Pour  commenters  asked  that  the  final 
rule  elaborate  on  the  word  "originate." 
They  stated  it  is  arguably  appropriate 
that  a  CUSO  conduct  functions  such  as 
taking  business  loans  applications, 
conducting  analysis,  preparing 
documentation,  arranging  for  title 
searches  or  similar  services,  loan 
servicing,  and  review  and  related 
services.  They  also  stated  that  it  may 
also  be  appropriate  for  a  CUSO  to  fund 
loans.  Accordingly,  they  asked  that  the 
Board  define  the  term  "originate"  to 
establish  what  activity  is  permissible 
through  a  CUSO.  The  final  rule  allows 
CL'SOs  to  make  business  purpose  loans, 
just  as  CUSOs  are  permitted  to  engage 
in  consumer  mortgage  loan  origination, 
meaning  to  fund  or  make  consumer 
mortgage  loans  under  tj  712.5(d).  This  is 
separate  from  the  already  recognized 
authority  of  ClUSOs  to  engage  in  loan 
support  services  that  include  loan 
processing  and  servicing  under 
!?712.5(j). 

The  U.S.  Treasury  Department  stated 
in  its  comment  that  it  did  not  object  to 
allowing  CUSO  business  loan 
origination  in  itself  but  expressed 
concern  that  the  proposed  rule  excluded 
participation  interests  in  CUSO- 
originated  MBLs  purchased  by  credit 
unions  from  counting  towards  the  MBL 
cap.  As  detailed  in  the  discussion 
regarding  <^  723.16  above,  the  final  rule 
does  not  permit  a  credit  union  to 
exclude  any  participation  interest  it  has 
purchased  in  a  loan  made  to  one  of  the 
(;redit  union's  members.  This  includes 
loan  participations  originated  by  a 
CUSCl 

Four  commenters  noted  that  a 
revision  to  the  loan  participation  rule, 
12  CFR  701.22,  was  necessary  to  make 
it  clear  that  FC^Us  may  purchase  MBL 
participations  from  their  CUSOs.  On 
June  26,  2003.  the  Board  proposed  an 
amendment  to  §  701.22(a)(4)  which  will 
clarify-  that  CUSOs,  as  credit  union 
organizations,  are  eligible  organizations 
in  which  credit  unions  may  enter  into 
participation  agreements.  68  FR  39866, 
Jul.  3,  2003.  FlSCUs  are  subject  to 
applicable  state  law  on  this  issue. 

Two  commenters  asked  the  Board  to 
clarify  that  CUSOs  are  not  subject  to  the 
MBL  limitations  in  Part  723.  These 
commenters  are  correct  in  that  CUSOs 
are  not  required  to  comply  with  the 
various  requirements  and  limitations  in 
Part  723  when  originating  business 
loans.  The  Board  reminds  FCUs  that, 
when  entering  into  eligible  obligation  or 
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participation  agreements  with  CUSOs  or 
other  eligible  organizations,  FCUs  must 
comply  with  all  applicable  regulations, 
including  the  MBL  rule.  See  12  CFR 
701.22,  701.23. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  any  proposed  regulation  may 
have  on  a  substantial  niunber  of  small 
entities  (those  under  $10  million  in 
assets).  The  final  member  business  loan 
relaxes  some  of  the  rule's  existing 
standards  or  clarifies  ciurent 
requirements.  In  addition,  less  than  5% 
of  small  credit  miions  grant  member 
business  loans.  The  NCUA  Board, 
therefore,  has  determined  and  certifies 
Ihat  the  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

Executive  Order  13132 

Executive  Order  13132  encovirages 
independent  regulatory  agencies  to 
consider  the  impact  of  their  regulatory 
actions  on  state  and  local  interests.  In 
adherence  to  fundamental  federalism 
principles,  NCUA,  an  independent 
regulatory  agency  as  defined  in  44 
U.S.C.  3502(5),  voluntarily  complies 
with  the  executive  order.  This  final  rule 
liberalizes  current  requirements  and 
standards  applicable  to  all  federally 
insured  credit  unions  and  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  NCUA  has 
determined  that  the  final  rule  does  not 


constitute  a  policy  that  has  federalism 
implications  for  purposes  of  the 
executive  order. 

The  Treasury  and  General  Government 
Appropriations  Act,  1999 — Assessment 
of  Federal  Regulations  and  Policies  on 
Families 

The  NCUA  has  determined  that  this 
final  rule  will  not  affect  family  well- 
being  within  the  meaning  of  section  654 
of  the  Treasury  and  General 
Government  Appropriations  Act,  1999, 
Public  Law  105-277,  112  Stat.  2681 
(1998). 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121)  provides  generally  for 
congressional  review  of  agency  rules.  A 
reporting  requirement  is  triggered  in 
instances  where  NCUA  issues  a  final 
rule  as  defined  by  Section  551  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
551.  The  Office  of  Management  and 
Budget  has  determined  that  this  rule  is 
not  a  major  rule  for  purposes  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996. 

List  of  Subjects  ' 

12  CFR  Part  702 

Credit  unions,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  704 

Credit  unions,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  712 

Credit,  Credit  unions. 

12  CFR  Part  723 

Credit,  Credit  imions,  Reporting  and 
recordkeeping  requirements. 


12  CFR  Part  742 

Credit  unions. 

By  the  National  Credit  Union 
Administration  Board  on  September  24. 
2003. 

Becky  Baker, 
Secretary  of  the  Board. 

m  For  the  reasons  stated  in  the  preamble, 
NCUA  levises  12  CFR  chapter  VII  as  set 
forth  below: 

PART  702— PROMPT  CORRECTIVE 
ACTION 

■  1.  The  authority  citation  for  part  702 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1766(a),  1790d. 

■  2.  Amend  §  702.106  as  follows; 

■  a.  Revise  paragraph  (b)  to  read  as  set 
forth  below;  and  . 

■  b.  Revise  Table  4  following  paragraph 
(h)  to  read  as  set  forth  below; 

§  702.1 06    Standard  calculation  of  risk- 
based  net  worth  requirement. 


(a)  *   *   * 

(b)  Member  business  loans 
outstanding.  The  sum  of: 

(1)  Six  percent  (6%)  of  the  amount  of 
member  business  loans  outstanding  less 
than  or  equal  to  fifteen  percent  (15%)  of 
total  assets; 

(2)  Eight  percent  (8%)  of  the  amount 
of  member  business  loans  outstanding 
greater  than  fifteen  percent  (15%),  but 
less  than  or  equal  to  twenty-five  percent 
(25%),  of  total  assets:  and 

(3)  Fourteen  percent  (14%)  of  the 
amount  in  excess  of  twenty-five  percent 
(25%)  of  total  assets: 
***** 
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Table  4  --  §702  1 06   Standard  calculation  of  RBNW  requirement 


Risk  portfolio                                 Amount  of  risk  portfolio  (as  percent  of  quarter-end  total 

1              assets)  to  be  multiplied  by  nsk  weighting 

Risk  weighting 

(3)  Long-term  real  estate  loans 

0  to  25  00% 
over  25  00% 

06 
14 

(b)  MBLs  outstanding 

0  to  1 5  00% 

>15  00%to25  00% 

over  25  00% 

06 
08 
14 

;C)   Investments 

By  weiQhted-averaQe  life         0  to  1  vear 

>1year  to  3  years 

>3  years  to  10  years 

>10  years 

03 
06 
12 
20 

Id)   Low-nsK  assets 

All  % 

00 

(e)  Average-r!SK  assets 

All  % 

06 

1 
f)   Loans  sold  W!th  recourse                   '                                                         Ail  % 

06 

igi   Unused  MBL  commitments 

All  % 

06 

;h)  Allowance 

Limited  to  equivalent  of  1  50%  of  total  loans 
(expressed  as  a  percent  of  total  assets) 

(1  00) 

A  credit  union  s  RBNTi/V  requirement  s  the  sum  o*  eght  standard  components    A  standard  component  is  calculated  for  each  of  the 
eignt  nsk  portfohos  equal  to  the  s^m  of  eacn  amo^-t  o*  a  risK  portfolio  times  its  risk  weighting    A  credit  union  is  classified 
'undercapitalized    if  its  net  worf^  'at  c  s  ess  man  ts  acDncabie  RBNW  requirement 

■  3  R«'\  i^f  A[ip»''ndix  A  to  Subpart  A  of 

Part  ^'UJ  ti)  nwd  as  follows: 
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Appendix  A  -  Example  Standard  Components  for  RBNW  requirement,  §702. 1 06 

(EXAMPLE  calculation  IN  BOLD) 


Risk  Dortfolio 

Dollar 
balance 

Amount  as 
percent  of 
quarter-end 
total  assets 

Risk 
weighting 

Amount 
times  risk 
weighting 

Standard 
component 

Quarter-end  total  assets 

200,000,000 

100.0000  % 

(a)  Long-term  real  estate  loans 

Threshold  amount:  0  to  25% 
Excess  amount:  over  25% 

60,000,000 

30.0000  %  ^ 

25.0000  % 
5.0000% 

06 
14 

1.5000% 
0.7000  % 

2.20% 

(b)  MBLs  outsUnding 

Threshold  amount:  0  to  15% 
Intermediate  tier  >15%  to  25% 
Excess  amount:  over  25% 

35,000,000 

17.5000%  = 

15.0000% 
2.5000% 
0.0% 

06 
08 

14 

0.9000% 

0.2000  % 

0.0% 

1.10% 

(c)  Investments 

Wei^ted-average  life 
0  to  1  year 
>1  year  to  3  years 
>3  years  to  10  years 
>10  years 

50,000,000  = 

24,000,000 

15,000,000 

10,000,000 

1,000,000 

25.0000  %  = 

12.0000% 
7.5000  % 
5.0000  % 
0.5000% 

03 
06 
12 
20 

0.3600  % 
0.4500  % 
0.6000  % 
0.1000% 

1.51  % 

(d)  Low-nsK  assets 

4,000,000 

2.0000  % 

00 

0% 

Sum  of  risk  portfolios  (a) 
through  (d)  atwve 

149,000,000 

74.5.000% 

(e)  Average-risk  assets 

(f)  Loans  sokl  with  recourse 

(g)  Unused  MBL  commitments 

51.000,000 
40.000.000 
5.000.000 

25.5000  %* 
20.0000% 
2.5000  % 

06 
06 
06 

1.53% 
1.20% 
0.15% 

(h)  Allowance 

2,040,000.00  *" 

1.0200% 

(1.00) 

(1.02)% 

Sum  of  standard  components: 
RBNW  requirement " 

6.67% 

^  The  Averaae-risk  assets  risk  portfolio  percent  of  quarter-end  total  assets  equals  100 
percent  minus  the  sum  of  the  percentages  in  the  four  risk  portfolios  above  (i.e..  Long- 
term  real  estate  loans.  MBLs  outstandinq.  Investments,  and  Low-risk  assets). 
^  The  Allowance  risk  portfolio  isJimited  to  the  eouivalent  of  1 .50  percent  of  total  loans. 
For  an  example  computation  of  the  permitted  dollar  balance  of  Allowance,  see 

wori<sheet  in  Appendix  B  below. 

'=^  A  credit  union  is  classified  "undercapitalized"  if  its  net  worth  ratio  is  less  than  its        i 

applicable  RBNW  requirement.  The  dollar  eouivalent  of  RBNW  reguirement  may  be 

computed  for  informational  purposes  as  the  RBNW  requirement  percent  of  total  assets. 


■  4 .     Revise  Appendix  D  to  Subpart  A  of 
Part  702  to  read  as  follows: 
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Appendix  D  -  Example  of  Member  Business  Loans 
Alternative  Component,  §702. 107(b) 

(EXAMPLE  CALCULATION  IN  BOLD) 


Remaining 
maturity 

Dollar  balance 

of  MBLs  by 

remaining 

maturity 

Percent  of 

total  assets  by 

remaining 

maturity 

Alternative 

nsk 
weighting 

Alternative 
component 

Fixed-rate  MBLs 
0  to  3  years 

6,000.000 

3  0000  % 

06 

0.1800  % 

>  3  years  to  5  years 

4.000,000 

2.0000  % 

09 

0.1800  % 

>  5  years  to  7  years 

2,000,000 

1.0000% 

12 

0.1200% 

>  7  years  to  12  years 

0 

0.0000  % 

14 

0.0000  % 

>  ■'2  years 

0 

0.0000  % 

16 

0.0000  % 

Vanable-rate  MBLs 
0  to  3  years 

17,000,000 

8.5000  % 

06 

0.5100% 

>  3  years  to  5  years 

4,000,000 

2  0000  % 

08 

0.1600% 

>  5  years  to  7  years 

2,000,000 

1 .0000  % 

10 

0.1000% 

>  7  years  to  f2  years 

0 

o.oooo  % 

12 

0.0000  % 

>12  years 

0 

0.0000  % 

14 

0.0000  % 

Sum  of  above  equals                                           1 
Alternative  component*                                          j 

1.25% 

'  Substitute  ^or  standa'd  comocnent  f  'ower 


■  5,     Km\  1st'  Appt'iuiix  H  tn  >>nh[iart  .\  of 
Pdrt  rf)J  to  read  as  follows 


Appendix  H  --  Example  RBNW  requirement  using  Alternative  Components 

(EXAMPLE  calculation  IN  BOLD) 


Risk  portfolio 

Standard 
component 

Alternative 
component 

Lower  of  standard  or 
alternative  component 

(a)   Long-ter^  real  estate  loans 

1                   2  20  % 

2.85  % 

2.20  % 

(b)   MBLs  outstanding 

1 

1  10% 

1.25% 

1.10% 

(C)   Investments 

1  51  % 

1.37% 

1.37% 

(f)  Loans  sold  v^ith  recourse 

1  20% 

1.03% 

1.03% 

'                                           1 

Standard  component 

(d)   Low-risk  assets                         ^ 

0% 

(e,i  Average-r  sr  assets 

1.53% 

(9)   Unused  MBL  commitn^ents 

0.15% 

(h)  Allowance 

(1.02)% 

RBNW  requirement" 

Compare  to  Net  Worth  Ratio 

6.53  % 

A  credit  union  is  'undercapitalized    f  its  net  worth  ratio  is  less  than  its  applicable  RBNW  requirement 


BILLING  CODE  7535-01 -C 

PART  704— CORPORATE  CREDIT 
UNIONS 


■  7   .Xini'iiil  ^  "114  ~  [).iraL!ia|ih  ioiJ)  b\' 
Pfnisini;  ttir  M'liti'ili  ('    is  tnllnus, 

§704.7     Lending. 


■  6  Thf' authority  citation  for  part  :'i)4  is  (e)  '    *    * 

revised  to  read  as  follows-  f2l  rnrpurati'  (  1  ,S(  )-,  .irc  not  sut)]i'(  t  to 

...      .,     ,  ,  , .     ,       ,  part  "J  1    it  this  (  h.ii)tt'i 

Authonty:  12  L  i..L.  i:b6[dl.  1781.  1789.  '                                        ' 


■  8  .-Xinend  t?  704.1 1  hv  removing 
paragraph  (b)(4) 

■  4.  Amend  §  704.1 1(c)  hv  revising  the 
letter  (1)  to  the  letter  (j). 
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PART  712— CREDIT  UNK>N  SERVICE 
ORGANIZATIONS  (CUSOs) 

■  10.  The  authority  citation  for  part  712 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1756. 1757(5)(D)  and 
(7)(I),  1766, 1782, 1784, 1785.  and  1786. 

■  ll.In§712.5,  redesignate  paragraphs 
(c)  to  (q)  as  paragraphs  (d)  to  (r)  and  add 
new  paragraph  (c)  to  read  as  follows: 

***** 

(c)  Business  loan  origination; 


PART  723— MEMBER  BUSINESS 
LOANS 

■  12.  The  authority  citation  for  part  723 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1756, 1757, 1757A, 
1766,1785,  1789. 

■  13.  Amend  §  723.1  as  follows: 

■  a.  Add  the  phrase  "the  net  member 
business  loan  balances  are"  after  the 
word  "when"  in  paragraph  (b)(3); 

■  b.  Add  paragraphs  (c),  (d),  and  (e). 

§  723.1    What  Is  a  member  business  loan? 

***** 

(c)  Loans  to  credit  unions  and  credit 
union  service  organizations.  This  part 
does  not  apply  to  loans  made  by  federal 
credit  unions  to  credit  unions  and  credit 
union  service  organizations.  This  part 
does  not  apply  to  loans  made  by  a 
federally  insured,  state-chartered  credit 
union  to  credit  unions  and  credit  union 
service  organizations  if  the  credit 
union's  supervisory  authority 
determines  that  state  law  grants 
authority  to  lend  to  these  entities  other 
than  the  general  authority  to  grant  loans 
to  members. 

(d)  Purchase  of  member  loans  and 
member  loan  participations.  Any 
interest  a  credit  union  obtains  in  a  loan 
that  was  made  by  another  lender  to  ther 
credit  union's  member  is  a  member 
business  loan,  for  purposes  of  this  rule 
and  the  risk  weighting  standards  of  part 
702  of  this  chapter  to  the  same  extent  as 
if  made  directly  by  the  credit  union  to 
its  member. 

(e)  Purchases  of  nonmember  loans 
and  nonmember  loan  participations. 
Any  interest  a  credit  imion  obtains  in  a 
nonmember  loan,  piu-suant  to  §  701.22 
or  part  742  of  this  chapter  or  other 
authority,  is  treated  the  same  as  a 
member  business  loan  for  piuposes  of 
this  rule  and  the  risk  weighting 
standards  under  part  702  of  this  chapter, 
except  that  the  effect  of  such  interest  on 
a  credit  union's  aggregate  member 
business  loan  limit  will  be  as  set  forth 
in  §  723.16(b)  of  this  part. 


■  14.  Amend  §  723.3  by  revising 
paragraph  (a)  and  paragraph  (b)  to  read 
as  follows: 

§  723.3    What  are  the  requirements  for 
construction  artd  development  lending? 

***** 

(a)  The  aggregate  of  the  net  member 
business  loan  balances  for  all 
construction  and  development  loans 
must  not  exceed  15%  of  net  worth.  In 
determining  the  aggregate  balances  for 
purposes  of  this  limitation,  a  credit 
union  may  exclude  any  loan  made  to 
finance  the  construction  of  a  single- 
family  residence  if  a  prospective 
homeowner  has  contracted  to  piu-chase 
the  property  and  may  also  exclude  a 
loan  to  finance  the  construction  of  one 
single-family  residence  per  member- 
borrower  or  group  of  associated 
member-borrowers,  irrespective  of  the 
existence  of  a  contractual  commitment 
from  a  prospective  homeowner  to 
purchase  the  property. 

(b)  The  borrower  must  have  a 
minimiun  of  25%  equity  interest  in  the 
project  being  financed,  the  value  of 
which  is  determined  by  the  market 
value  of  the  project  at  the  time  the  loan 
is  made,  except  that  this  requirement 
will  not  apply  in  the  case  of  a  loan  made 
to  finance  the  construction  of  a  single- 
family  residence  if  a  prospective 
homeowner  has  contracted  to  purchase 
the  property  and  in  the  case  of  one  loan 
to  a  member-borrower  or  group  of 
associated  member-borrowers  to  finance 
the  construction  of  a  single- family 
residence,  irrespective  of  the  existence 
of  a  contractual  commitment  from  a 
prospective  homeowner  to  purchase  the 
property.  Instead,  the  collateral 
requirements  of  §  723.7  will  apply;  and 
***** 

■  15.  Revise  §  723.5  as  follows- 

§  723.5    How  do  you  Implement  a  member 
business  loan  program? 

(a)  Generally.  The  board  of  directors 
must  adopt  specific  business  loan 
policies  and  review  them  at  least 
aimually.  The  board  must  also  use  the 
services  of  an  individual  with  at  least 
two  years  direct  experience  with  the 
type  of  lending  the  credit  union  will  be 
engaging  in.  The  experience  must 
provide  the  credit  union  sufficient 
expertise  given  the  complexity  and  risk 
exposure  of  the  loans  in  which  the 
credit  union  intends  to  engage.  Credit 
unions  do  not  have  to  hire  staff  to  meet 
the  requirements  of  this  section  but 
must  ensiu-e  that  the  expertise  is 
available.  A  credit  union  can  meet  the 
experience  requirement  through  various 
approaches.  For  example,  a  credit  union 
can  use  the  services  of  a  credit  union 
service  organization  (CUSO),  an 


employee  of  another  credit  imion,  an 
independent  contractor,  or  other  third 
parties.  However,  the  actual  decision  to 
grant  a  loan  must  reside  with  the  credit 
union. 

Co)  Conflicts  of  Interest.  Any  third 
party  used  by  a  credit  union  to  meet  the 
requirements  of  paragraph  (a)  of  this 
section  must  be  independent  from  the 
transaction  and  is  prohibited  from 
having  a  participation  in  the  loan  or  an 
interest  in  the  collateral  securing  the 
loan  that  the  third  party  is  responsible 
for  reviewing,  with  the  following 
exceptions: 

(1)  The  third  party  may  provide  a 
service  to  the  credit  union  related  to  the 
transaction,  such  as  loan  servicing; 

(2)  The  third  party  may  provide  the 
requisite  experience  to  the  credit  union 
and  purchase  a  loan  or  a  participation 
interest  in  a  loan  originated  by  the 
credit  union  that  the  third  party 
reviewed;  or 

(3)  A  credit  union  may  use  the 
services  of  a  CUSO  that  otherwise  meets 
the  requirements  of  paragraph  (a)  of  this 
section  even  though  the  CUSO  is  not 
independent  from  the  transaction, 
provided  the  credit  union  has  a 
controlling  financial  interest  in  the 
CUSO  as  determined  under  Generally 
Accepted  Accounting  Principles. 

§723.6    [Amended] 

■  16.  Amend  §  723.6  as  follows: 

■  a.  Add  the  phrase  "seciu^d  and 
unseciued"  before  the  word  "business" 
in  paragraph  (c); 

■  b.  Add  "§  723.7(c)(2)  and"  after  the 
words  "subject  to"  in  paragraph  (e); 

■  c.  Add  the  phrase  "consistent  with 
appropriate  imderwriting  and  due 
diligence  standards,  which  also 
addresses  the  need  for  periodic  financial 
statements,  credit  reports,  and  other  data 
when  necessary  to  analyze  future  loans 
and  lines  of  credit,  such  as,  borrower's 
history  and  experience,  balance  sheet, 
cash  flow  analysis,  income  statements, 
tax  data,  environmental  impact 
assessment,  and  comparison  with 
industry  averages,  depending  upon  the 
loan  purpose"  after  the  word  "loan"  in 
paragraph  (g); 

■  d.  Remove  paragraphs  (h)  and  (i)  and 
redesignate  paragraphs  (j)  to  (m)  as  (h)  to 
(k). 

■  17.  Revise  §723.7  to  read  as  follows: 

§  723.7    What  are  ttie  collateral  and 
security  requirements? 

(a)  Unless  your  Regional  Director 
grants  a  waiver,  all  member  business 
loans,  except  those  made  under 
paragraphs  (c),  (d),  and  (e).  must  be 
secured  by  collateral  as  follows: 

(1)  The  maximum  loan-to-valuc  ratio 
for  all  liens  must  not  exceed  80%  unless 
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the  value  in  excess  of  8{)"v,  is  i  (i\i'rt'ii 
through  private  murt^dge  insuraiu  •■  nr 
equivalent  type  of  insurance,  or  insured, 
guaranteed,  or  subject  to  advance 
commitment  to  purchase  bv  an  agency 
of  the  federal  government,  an  agency  of 
a  state  or  dn\'  of  its  pnliticdl 
subdivisions,  but  in  no  case  mav  thf 
ratio  exceed  95"i>: 

(2)  A  borrower  md\  not  substitute  any 
insurance,  guarantee,  or  advance 
commitment  to  purchase  by  any  agency 
of  the  federal  government,  a  state  or  anv 
political  subdivision  of  such  state  for 
the  collateral  requirements  of  this 
paragraph, 

(b)  Principals,  other  than  a  not  for 
profit  organization  as  defined  bv  th" 
Interna!  Revenue  Service  Code  (26 
U.S.C,  501)  or  those  where  the  Regional 
Director  grants  a  waiver,  must  provide 
their  personal  lidbilit\'  -jnd  gudrdiitee. 
Federal  credit  unions  and  federally 
insured  state-chartered  credit  unions 
that  meet  RegFlex  standards,  as 
determined  pursuant  to  Part  742  of  this 
Chapter,  are  exempt  from  this 
requirement  and  mav  make  their  own 
determination  whether  to  require  the 
personal  liability  and  guarantee  of 
principals. 

(c)  You  may  make  unsecured  member 
business  loans  under  the  following 
conditions: 

(1)  You  are  well  capitalized  as  defined 
by  §702, 102(a)(1)  of  this  chapter; 

(2)  The  aggregate  of  the  unsecured 
outstanding  member  business  loans  to 
any  one  member  or  group  of  associated 
members  does  not  exceed  the  lesser  of 
$100,000  or  2  5%  of  your  net  worth;  and 

(3)  The  aggregate  of  all  unsecured 
outstanding  member  business  loans 
does  not  exceed  10%  of  yr)ur  nf^t  worth 

(d)  You  are  exempt  from  the 
provisions  of  paragraphs  (a),  fh),  and  (c) 
of  this  section  with  respect  to  credit 
card  line  of  credit  programs  offered  to 
nonnatural  person  members  that  are 
limited  to  routine  purposes  normally 
made  available  under  those  programs 

(e)  You  may  make  vehicle  loans  under 
this  part  without  complying  with  the 
loan-to-value  ratios  in  this  section, 
provided  that  the  vehic  le  is  a  i  ar,  vdii, 
pick-up  truck,  or  sports  utility  vfhicle 
and  not  part  of  a  fleet  of  vehu  les 

■  18,  Revise  <^  723  8  to  read  as  follows: 

§  723.8     How  much  may  one  member  or  a 
group  of  associated  members  borrow? 

Unless  your  Regional  Dire(  tor  grants 
a  waiver  for  a  higher  amount,  the 
aggregate  amount  of  net  member 
business  loan  balances  to  anv  one 
member  or  group  of  associated  members 
must  not  exceed  the  greater  tif: 

(a)  15%  of  the  credit  union's  net 
worth;  or 


(hi  .Slot), 00(1 

■  IH   Remove  and  re>erve  t?  72.1  4 

■  20.  Revise  §723  II)  to  read  ds  follows: 

§723.10    What  waivers  are  available? 

You  md\  seek  d  \vdi\er  lor  a  (;ategory 
of  loans  in  dn\  of  the  following  areas; 

(a)  Appidisdl  recjiiiri'iiients  under 
§722,3; 

(b)  Aggregate  (  oiistrui  lion  diui 
•  development  iodiis  limits  under 

§723, 3(a); 

(c)  Minimum  txirrower  e(juit\ 
requirements  fni  .  i instruction  and 
iie\t'lnpiiicnt  lodiis  muler  *;  723, 3(b); 

(d)  Loan-lo-vdiue  citio  reiiuirements 
for  business  loans  under  «?  723, 7(a); 

(e)  Re(|uireiiient  tor  personal  liability 
and  guarantee  under  »»  72,1, 7(b). 

(f)  .Md.xiinuni  unsecured  business 
loans  to  one  member  or  group  of 
associated  members  uniier  *}  723, 7(c)(2); 

(g)  Maximum  aggnigate  unsecured 
member  business  loan  limit  under 
§723  7(c)(3);  and 

(h)  .Mdxiinuiii  aggregate  outstanding 
member  business  loan  lialance  to  dn\ 
one  member  or  group  of  assix  idteti 
members  under  §  723.K 

■  21,  Remove  and  ri^st^rve  §  723.14. 

■  22,  Remove  and  res€!rve§  723.15. 

■  23.  Revise  §723.16  to  read  as  follows 

§723.16    What  is  the  aggregate  member 
business  loan  limit  for  a  credit  union? 

Id)  (•'■ruT.il    riit'  dg^gregdte  jinut  on  a 
credit  union's  net  member  business  loan 
baldiK  es  is  the  lesser  ot  '  7,5  times  the 
cretiit  uniiin  s  net  worth  or  12,25%  of 
the  credit  union's  total  assets.  Net  worth 
is  all  nt  the  I  redit  union's  retained 
earnings   Retained  earnings  normally 
includes  undivided  earnings,  regular 
reserves  and  ,in\  otfier  d[)pro[)riations 
d>'signdtf(i  )iv  nidnagement  or  regulatory 
.iuttiorities   l.odiis  that  are  exempt  from 
the  tiefiiiition  ot  member  business  loans 
are  not  counted  for  the  purpose  of  the 
aggregate  hian  limit 

(h)  Httfit  of  noumfniluT  /fwjns  and 
rinninfmbfr  partit  ifHitiiiiis  If  a  credit 
union  hokis  any  nijiimember  loans  or 
nonmember  loan  participation  interests 
that  would  i:onstitute  a  member 
business  loan  li  made  to  a  member, 
those  loans  will  affect  the  credit  union's 
aggregate  limit  on  net  member  business 
loan  balances  as  tollows: 

!  1 )  The  total  ot  the  i  redit  union's  net 
member  business  loan  balances  and  the 
nunmeiiiber  lo.ui  balances  must  not 
ex(.eed  the  l<'sser  of  1  75  time^  the  credit 
union's  net  worth  or  12.25"<.  of  the 
credit  union's  total  assets,  unless  the 
credit  unitm  has  firs,  received  approval 
frniii  the  NCr.\  regional  director, 

'  1]  To  request  ap[iriival  from  the 
NCUA  regional  director,  a  credit  union 
must  submit  an  application  that: 


(i)  Includes  a  current  copy  of  the 
credit  union's  member  business  loan 
policies; 

(ii)  (Confirms  that  the  credit  union  is 
in  compliance  with  all  other  aspects  of 
this  rule; 

(iii)  States  the  credit  union's  proposed 
limit  on  the  total  amount  of  nonmember 
loans  and  participation  interests  that  the 
credit  union  may  acquire  if  the 
afiplitation  is  granted;  and 

(iv)  Attests  that  the  acquisition  of 
nonmember  loans  and  participations  is 
not  being  used,  in  conjunction  with  one 
or  more  other  credit  unions,  to  have  the 
effect  of  trading  member  business  loans 
that  would  otherwise  exceed  the 
aggregate  limit 

(3)  A  federal  c:redit  union  must  submit 
its  request  for  approval  to  the  regional 
director  (a  corporate  federal  credit 
union  submits  its  request  to  the  Director 
of  the  Office  of  Corporate  Credit 
Unions).  A  state  chartered  federally 
insured  credit  union  must  submit  the 
request  to  its  state  supervisory 
authority.  If  the  state  supervisory 
authority  approves  the  request,  the  state 
regulator  will  forward  the  application 
and  its  decision  to  the  regional  director 
(or  if  appropriate,  the  Director  of  the 
(Jffice  of  Corporate  Credit  Unions),  An 
approved  application  is  not  effective 
until  it  is  approved  by  the  regional 
director  (or  in  the  case  of  a  corporate 
federal  credit  union  the  Director  of  the 
Office  of  Corporate  (Credit  Unions).  The 
regional  director  will  issue  a  decision 
within  30  days  of  receipt  of  a  federal 
credit  union's  completed  application  or 
within  30  days  of  receipt  of  a  completed 
application  and  the  state  supervisory 
authority's  approval  for  a  state  chartered 
federally  insured  credit  union, 

■  24,  .Add  the  following  definition  to 

§723,21: 

§723.21     Definitions. 

***** 

Net  Member  Business  Loan  Balance 
means  the  outstanding  loan  balance 
plus  any  unfunded  commitments, 
reduced  by  any  portion  of  the  loan  that 
is  secured  by  shares  in  the  credit  union, 
or  by  shares  or  deposits  in  other 
financial  institutions,  or  by  a  lien  in  the 
member's  primary  residence,  or  insured 
or  guaranteed  by  any  agency  of  the 
federal  government,  a  state  or  any 
political  subdivision  of  such  state,  or 
subject  to  an  advance  commitment  to 
purchase  by  any  agency  of  the  federal 
governrrtent,  a  state  or  any  political 
subdivision  of  such  state,  or  sold  as  a 
participation  interest  without  recourse 
and  qualifying  for  true  sales  accounting 
under  generally  accepted  accounting 
principles. 
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PART  742— REGULATORY 
FLEXIBILITY  PROGRAM 

■  25.  The  authority  citation  for  part  742 
continueis  to  read  as  follows: 

Authority:  12  U.S.C.  1756  and  1766. 

■  26.  Amend  §  742.4(a)  by  removing  the 
words  "§  703.12(c);  and  §  703.16(b)  of 
this  chapter"  and  replacing  them  with 
"§  703.12(c),  §  703.16(b).  and  §  723.7(b) 
of  this  chapter." 

[FR  Doc.  03-24760  Filed  9-30-03;  8:45  am] 

BILUf4G  CODE  7535-01 -P 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  120 

RIN  3245-AF09 

Business  Loans 

AGENCY:  Small  Business  Administration 

(SBA). 


ACTION:  Direct  final  rule. 


SUMMARY:  Statutory  amendments  to  the 
Small  Business  Act  require  changes  to 
SBA  rules  concerning  guarantee  fees 
and  ongoing  service  fees  paid  by  SBA 
participating  lenders  in  SBA's  7(a)  loan 
program.  This  direct  final  rule 
implements  the  statutory  changes. 

DATES:  This  rule  is  effective  November 
17,  2003,  without  further  action,  unless 
adverse  comment  is  received  by  October 
31,  2003.  If  adverse  comment  is 
received,  SBA  will  publish  a  timely 
withdrawal  of  the  rule  in  the  Federal 
Register. 

ADDRESSES:  Address  written  comments 
to  LeAnn  Oliver,  Deputy  Associate 
Administrator  for  Financial  Assistance, 
Small  Business  Administration,  409 
Third  Street,  SW.,  Washington,  DC 
20416  or  to  le.oliver@sba.gov.  You  also 
may  submit  comments  electronically  to 
http://www.regulations.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Charles  W.  Thomas.  Acting  Director, 
Office  of  Loan  Programs.  Office  of 
Financial  Assistance.  (202)  205-6656, 
charles.thomas@sba.gov. 

SUPPLEMENTARY  INFORMATION:  The  Small 
Business  Investment  Company 
Amendments  Act  of  2001,  Public  Law 
107-100,  115  Stat.  966  (2001  Act) 
became  effective  on  December  21,  2001. 
This  direct  final  rule  is  necessary  to 
amend  SBA  regulations  in  order  to 
incorporate  changes  made  by  the  2001 
Act  to  the  Small  Business  Act  (the  Act) 
concerning  SBA's  7(a)  business  loan 
program. 

Section  6(b)(a)(l)  of  the  2001  Act  adds 
section  7(a)(18)(C)  to  the  Act,  15  U.S.C. 
636{a)(18)(C),  to  provide  for  a  temporar\- 
reduction  in  the  guarantee  fee  payable 
to  SBA  bv  participating  lenders  in  the 
7(a)  loan  program  for  all  7(a)  loans  with 
a  maturity  over  12  months  as  set  forth 
in  this  final  rule.  , 


Temporary  Reduction  in  SBA  Guaranty  Fee 

(Effective  10/01/02-9/30/04) 


SBA  loan  SBA's  amount 


SBA's  standard  guaranty  fee 


SBA's  guaranty  fee  under  2  year  reduction 


Up  To  $150,000  

More  Than  $150,000  Up  to  $700,000 
More  Than  $700,000  


2%  of  SBA's  Guaranty  Portion  

3%  of  SBA  Guaranty  Portion 

3.5%  of  SBA's  Guaranty  Portion  3.5%     of     SBA's 

Change). 


1%  of  SBA  s  Guaranty  Portion. 
2.5%  of  SBA's  Guaranty  Portion. 
Guaranty 


Portion     (No 


The  2001  Act  does  not  change  the 
existing  authority  of  a  lender  to  pass  the 
guarantee  fee  on  to  the  borrower 
pursuant  to  section  7(a)(18)(A)  of  the 
Act,  15  U.S.C.  636(a)(18)(A),  nor  does  it 
change  the  provision  whereby  the 
lender  can  retain  25  percent  of  the 
guaranty  fee  for  leans  of  $150,000  or 


less. 


Section  6(a)(2)  of  the  2001  Act  also 
amended  section  7(a)(23)(A)  of  the  Act, 
15  U.S.C.  636(a)(23)(A),  to  provide  for  a 
temporary  reduction  to  the  annual  fee 
(lender's  annual  service  fee)  payable  to 
SBA  by  participating  lenders.  Pursuant 
to  the  2001  Act,  the  temporary 
reduction  to  the  annual  service  fee  that 
the  lender  must  pay  SBA  is  equal  to 
0.25  percent  (reduced  from  0.5  percent) 
of  the  outstanding  balance  of  the  SBA 
guaranteed  portion  of  a  loan.  The  2001 
Act  does  not  change  the  prohibition 
under  section  7(a)(23)(B)  of  the  Act.  15 
U.S.C.636(a)(23)(B),  against  the  lender 
charging  the  borrower  for  the  lender's 
annual  service  fee. 

These  two  fee  reductions  are 
temporary  and  are  applicable  only  to 
7(a)  loans  approved  on  or  after  October 
1 .  2002,  through  September  30,  2004. 

SBA  is  revising  §  120.220  of  its  - 
regulations  to  implement  these 


provisions.  Because  the  2001  Act 
provisions  are  temporary,  the 
regulations  implementing  these 
provisions  are  temporary  and  will  be 
promulgated  as  separate  paragraphs  in 
order  to  make  clear  which  regulatory 
provisions  will  continue  to  apply  after 
the  temporary  regulations  sunset  on 
September  30,  2004.  Thus,  paragraph 
(a)(2)  covers  the  amount  of  the 
guarantee  fee  payable  to  SBA  for  loans 
approved  from  October  1,  2002.  through 
September  30,  2004.  Paragraph  (f)(2) 
covers  a  lender's  annual  service  fee 
payable  to  SBA  for  loans  approved  from 
October  1,  2002,  through  September  30. 
2004. 

Compliance  With  Executive  Orders 
13132,  12988  and  12866,  the  Regulatory 
FlexibUity  Act  (5  U.S.C.  601-612),  and 
the  Paperwork  Reduction  Act  (44 
U.S.C,  Ch.  35) 

Thif  regulation  will  not  have 
substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  for  the 
purposes  of  Executive  Order  13132. 


SBA  determines  that  this  direct  final 
rule  has  no  federalism  implications 
warranting  preparation  of  a  federalism 
assessment. 

The  Office  of  Management  and  Budget 
(0MB)  has  determined  that  this  rule 
does  not  constitute  a  significant 
regulatory  action  under  Executive  Order 
12866. 

This  action  meets  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988.  Civil 
Justice  Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden.  The  action  does  not  have 
retroactive  or  preemptive  effect. 

SBA  has  determined  that  this  direct 
final  rule  does  not  impose  additional 
reporting  or  recordkeeping  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  chapter  35. 

The  Regulatory'  Flexibility  Act  (RFA), 
5  U.S.C.  601,  requires  administrative 
agencies  to  consider  the  effect  of  their 
actions  on  small  entities,  including 
small  businesses,  small  non-profit 
enterprises,  and  small  local 
governments.  Pursuant  to  the  RFA, 
when  an  agency  issues  a  rulemaking, 
the  agency  must  prepare  a  regulatory 
flexibility  analysis  which  describes  the 
impact  of  the  rule  on  small  entities.    - 
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However,  section  605  of  the  RFA  allows 
an  dt;pncv  to  certih'  a  rule,  in  lieu  of 
preparint;  an  analysis,  if  the  ruleniakint; 
is  not  expected  to  have  a  signifi(  ant 
economic;  impac  t  on  a  substantial 
number  of  small  entities.  If  the  head  ot 
the  aiif'ncv  makes  >uch  a  (  ertification. 
that  (  ertitication  must  be  published 
along  vvTth  a  statement  providing  the 
fac;tual  basis  for  such  o/rtification 
Within  the  meaning  of  RFA.  and  hast'd 
on  the  following  facts.  SBA  certifies  that 
this  rule  will  not  have  a  significant 
ecoriomit  impact  nn  a  substantial 
number  of  small  entities 

Section  h  of  the  _'()()  1  Act  ()ro\  ides  for 
a  two-\ear  reduction  in  the  guarantee 
fee  paid  h\-  lenders  to  SBA  for  loans 
equal  to  or  jf-s-,  than  .$700,000  and  with 
a  nidtunt\-  of  greattT  than  ]-  ninnth- 
The  SB.\  has  detfrmined  that 
approximately  4. .500  lenders  made  SBA- 
guaranteed  7(a)  loans  in  FY  2002  and 
wert'  thus  impacted  b\'  the  reduced 
guarantet'  fee 

Bcfsed  on  SB.\  s  size  standard-^, 
lenders  with  SI 50  million  or  less  in 
assf'ts  die  considered  small.  However, 
while  the  SBA  dofs  develop  and 
maintain  data  on  the  number  and  dollar 
\'olume  of  SBA  lending  bv  participating 
lender,  it  does  not  maintain  the  data  bv 
the  relative  asset  size  of  the  lendf-r. 
Thus.  based  on  an  analvsis  of  SBA  loan 
\olume  bv  lender.  SBA.  as  part  of  its 
lendtT  o\prsit;ht  ri'^fion-^ibilities, 
general!)  iniiMdiTs  li'ilders  with  SB.-\ 
assets  of  SlO  million  or  more  as  large 
lenders,  and  SB.-\  believes  that 
classification  is  reasonablv  consistent 
with  SB.-\  size  standards  centered  on 
total  lender  assets.  (SBA  invites 
comment  on  the  use  of  SlO  million  or 
moft'  in  SB.\  assets  in  this  context  as  a 
ffMsonable  determinant  of  lender  size.) 
As  a  result  of  this  analvsis.  SBA 
estimates  that  about  4.250  of  its  4.500 
landing  participants  have  SBA  assets  of 
less  than  SlO  million  and.  for  the 
purposes  of  RFA.  mav  be  considered 
small  lenders  and  could  potentially 
benefit  annually  from  SB.-\s  reduced 
guaranty  tW>s   However.  SBA  notes  that 
these  4.250  small  lenders  approved  only 
about  11.000  SBA  loans  in  FY  2002  or 
an  average  of  about  2  6  each   (SB.-\'-> 
analvsis  indicates  that  its  250  largest 
lenders  accounted  for  approximately, 
41.000  loans  or  84  percent  of  SB  As  loan 
volume) 

For  loans  of  $150,000  or  less.  SBA 
estimates  that  the  one-percent  reduction 
in  SBA's  guarantee  fee  in  F\'  2002  saved 
the  4.250  small  lending  entities  about 
S.i  9  million  in  the  aggrf'gate  or  an 
average  of  about  S900  each.  For  loans 
greater  than  $150,000  up  to  S700.000. 
SBA  estimates  that  the   5  peri:ent 
reduction  in  SBA's  guarantee  fee  in  FY 


2002  saved  small  lending  entities  about 
S9  ;t  million  in  the  .iggregate  or  an 
average  of  about  S2.20()  tMch    However, 
while  the  potential  total  savings  to  these 
•  •ntities  as  a  result  of  the  reductions  in 
the  SBA  guarantee  fee  in  FY  2002  was 
approximateK  Sl.i  million,  or  about 
S.i.lOO  t'a<  h.  leniiers  generally  pass  the 
cost  of  the  SBA  guarantee  fee  on  to  the 
small  business  borrowers   As  a 
'  onsequeno'.  SB.A  anticipates  that  its 
rtnluced  guarantee  lee  also  generalh  is 
passed  on  to  borrowers.  As  a  result.  SBA 
estimates  the  ai:tual  monetary  impact  on 
small  lending  entities  due  to  the 
redui  I'd  SB.A  guarantee  fee  will  not  be 
signihi  <iiit   (The  SBA  estimates  that 
approximately  47.000  of  its  52.000 
borrowers  in  F'^'  2002  benefited  from  the 
reduceil  guarantee  fee  with  savings  that 
ranged  from  less  than  Si 00  up  to  several 
thou-. in  i  doll.irs  each,  depending  on 
the  size  ot  the  loan.) 

Section  B  also  reduces  SBA\  annual 
servicing  fee  from  0.5  percent  to  .25 
percent  of  the  outstanding  balance  of 
the  SH.\  .;:i,iranteed  portu.n  of  a  loan. 
which  is  a  tee  paid  by  lenders  and 
cannot  be  passed  on  to  SBA  borrowers. 
The  SBA  thus  estimates  that  the 
approxim.iteK  4,J5()  small  lending 
entities  that  approved  about  1 1.000  SBA 
loans  in  FY  2002  saved  an  estimated 
total  of  Si  K  million  in  SBA  servicing 
fees  as  a  rtsiiil  ot  tin;  reduced  servicing 
fee.  which  comes  to  an  average  savings 
of  about  $900  each. 

Based  on  this  analysis.  SBA  certifies 
that  within  the  meaning  of  RFA.  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities 

List  of  Subjects  in  13  CFR  Part  120 

Loan  programs-business.  Small 
businesses. 

■  For  the  reasons  stated  in  the  preamble. 
SBA  amends  It  CFR  part  120  as  follows: 

PART  120— {AMENDED] 

■  1    The  authority  (itatum  for  part  120 
continues  to  reaci  as  follows: 

Authority:  15  U.S.C.  6:34(b)(6).  fi,3f>(d)  and 
lh|.B9H(3).  and  697(a)(2) 

■  2.  Amend  §  120.220  by  redesignating 
paragraphs  (a)  and  (f)  as  (a)(1)  and  (0(1 ). 
revise  newlv  desji^n.ited  paragraphs 
(a)(1)  and  tfli  1 ;,  and  b\  adding 
paragraphs  (a)(2)  and  (tl(2)  to  read  as 
follows: 

§  1 20.220     Fees  ttiat  Lender  pays  SBA. 
♦  •  •  *  • 

(a)  Aiuount  ol  gtntmntft'  ft'f 

(1)  In  lit'nf-rul  Exc:ept  to  the  extent 

paragraph  (a)(2)  of  this  section  applies. 

for  a  loan  with  a  maturit\  of  twelve  (12) 

months  or  less,  the  guarantee  fee  which 


the  Lender  must  pay  to  SBA  is  one- 
quarter  ('  -i]  of  one  percent  of  the 
guaranteed  portion  of  the  loan.  For  a 
loan  with  a  rnatur'tv  of  more  than 
twelve  (12)  months,  the  guarantee  fee  is: 

(i)  2  percent  of  the  guaranteed  portion 
of  a  loan  if  the  total  amount  of  the  loan 
is  not  more  than  5150,000, 

(ii)  3  percent  of  the  guaranteed 
portion  of  a  loan  if  the  total  amount  is 
more  than  S150,000  but  not  more  than 
S700.000.  and 

(iii)  3.5  percent  of  the  guaranteed 
portion  of  a  loan  if  the  total  loan  amount 
is  more  than  5700,000. 

(2)  For  hums  approved  October  1. 
20U2.  through  Septemfier  30.  2004.  For 
a  loan  with  a  maturity  of  twelve  (12) 
months  or  less,  the  guarantee  fee  which 
the  Lender  must  pay  to  SBA  is  one- 
quarter  ( '  4)  of  one  percent  of  the 
guaranteed  portion  of  the  loan.  For  a 
loan  with  a  maturity  of  more  than 
twehe  (12)  months,  the  guarantee  fee  is: 

(i)  1  percent  of  the  guaranteed  portion 
of  the  loan  if  the  total  loan  amount  is 
not  more  than  5150,000. 

(ii)  2.5  percent  of  the  guaranteed 
portion  of  a  loan  if  the  tcjtal  loan  amount 
is  more  than  5150.000.  but  not  more 
than  5700.000.  and 

(iii)  3.5  percent  of  the  guaranteed 
[lortion  if  the  total  loan  amcjunt  is  more 
than  5700.000. 
***** 

(f)  Lender's  annual  service  fee  payable 
to  SBA. 

{!)  In  general.  Except  to  the  extent 
paragraph  (f)(2)  of  this  section  applies, 
the  lender  shall  pay  SBA  an  annual 
service  fee  equal  to  0.5  percent  of  the 
outstanding  t5alanc:e  of  the  guaranteed 
portion  of  each  loan.  The  service  fee 
cannot  be  charged  to  the  Borrower.  SBA 
may  institute  a  late  fee  charge  for 
delinquent  payments  of  the  annual 
ser%'ice  fee  to  cover  administrative  costs 
associated  with  collecting  delinquent 
fees. 

(2)  For  loans  approved  from  October 
1.  2002.  through  September  30.  2004. 
The  lender  shall  pay  SBA  an  annual 
service  fee  equal  to  0.25  percent  of  the 
outstanding  balance  of  the  guaranteed 
portion  of  eac:h  loan.  The  service  fee 
cannot  be  charged  to  the  Borrower.  SBA 
may  institute  a  late  fee  charge  for 
delinquent  payments  of  the  annual 
service  fee  to  cover  administrative  costs 
associated  with  collecting  delinquent 
fees. 

Dated:  September  24.  2003. 
Hector  V.  Baireto, 

Administrator 

IKR  Do(\  03-24728  Filed  9-30-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
DEPARTMENT  OF  THE  INTERIOR 
Office  of  insular  Affairs 

15  CFR  Part  303 

[Docket  No.  030707164-3230-02] 

RIN  0625-AA63 

Changes  in  ttte  Insular  Possessions 
Watch,  Watch  Movement  and  Jewelry 
Program 

AGENOES:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce;  Office  of 

Insular  Affairs,  Department  of  the 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Departments  of 
Commerce  and  the  Interior  (the 
Departments)  amend  their  regulations 
governing  watch  duty-exemption 
allocations  and  the  watch  and  jewelry 
duty-refund  benefits  for  producers  in 
the  United  States  insular  possessions 
(the  U.S.  Virgin  Islands,  Guam, 
American  Samoa  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands).  The  rule  amends  existing 
regulations,  due  to  changes  in  the 
industry,  by  updating  the  watch 
assembly  requirements  for  purposes  of 
the  duty  refund.  We  also  amend  15  CFR 
part  303  to  reflect  the  new  designations 
that  were  created  with  the  addition  of 
the  Department  of  Homeland  Security. 
DATES:  This  rule  is  effective  October  1, 
2003. 
-  FOR  FURTHER  INFORMATION  CONTACT:  Faye 
Robinson,  (202)  482-3526. 
SUPPLEMENTARY  INFORMATION:  The 
Departments  of  Commerce  and  the 
Interior  (the  Departments)  issue  this  rule 
to  amend  their  regulations  governing 
watch  duty-exemption  allocations  and 
the  watch  and  jewelry  duty-refund 
benefits  for  producers  in  the  United 
States  insular  possessions  (the  U.S. 
Virgin  Islands,  Guam,  American  Samoa 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands).  The  background 
information  and  purpose  of  this  rule  is 
found  in  the  preamble  to  the  proposed 
rule  (68  FR  45177,  August  1,  2003)  and 
is  not  repeated  here. 

The  Departments  amend  the 
definitions  for  Creditable  wages  and 
Non-91/5  watches  and  watch 
movements,  subpart  A,  303.2(a)(13)  and 
(14)  respectively,  to  allow  wages  to  be 
creditable  towards  the  duty  refund  for 
watches  containing  preassembled 
movements  provided  (1)  that  the 


producer  is  unable  to  purchase  the 
movements  unassembled  and  (2)  that  it 
completes  in  the  insular  possession  all 
other  assembly  operations  required  to 
make  the  movement  into  a  watch  (see 
discussion,  below).  In  order  for  wages  to 
be  considered  creditable  for  watch 
assembly  operations  which  incorporate 
preassembled  movements,  the 
Departments  also  amend  subpart  A, 
303.5(b)(6)  to  require  producers  who 
completely  assemble  watches  in  the 
insular  possessions,  with  the  exception 
of  the  movement,  to  maintain 
documentation  that  demonstrates  that 
the  preassembled  movement  the  insular 
producer  purchased  could  not  have 
been  purchased  in  an  unassembled 
condition.  This  documentation  must  be 
available,  along  with  other  relevant 
company  records,  for  review  during  the 
annual  audit  and  verification  of  the  data 
from  the  Annual  Application  (Form 
ITA-334P).  Producers  are  still  required 
to  meet  the  Bureau  of  Customs  and 
Border  Protection  and  the  Departments' 
assembly  requirements  for  purposes  of 
the  duty  exemption. 

Finally,  this  rule  amends  15  CFR  part 
303  to  reflect  the  new  designations  that 
were  created  with  the  addition  of  the 
Department  of  Homeland  Security. 

ITA  received  one  comment  in 
response  to  the  proposed  rule  and 
request  for  comments.  The  conunenter 
expressed  support  in  totality  for  the  new 
rule  without  revision.  Accordingly,  the 
Departments  adopt  the  provisions  in  the 
proposed  rule  without  change. 

AdministratlTe  Law  Requirements 

Administrative  Procedure  Act.  The 
Departments  waives  the  30-day  delay  in 
effectiveness  for  this  rule  because  this 
rule  relieves  a  restriction.  (See  5  U.S.C. 
553(d)(1)).  This  rule  provides  more 
flexibility  in  the  types  of  movements 
that  can  be  used  in  the  watch  assembly 
than  was  allowed  prior  to  the  adoption 
of  this  rule.  Also,  this  rule  allows  a  duty 
refund  benefit  for  watches  assembled 
with  partially  or  completely  assembled 
movements  if  the  movement  cannot  be 
purchased  unassembled.  Because,  this 
rule  relieves  restrictions  for  watch 
manufactiirers,  the  30-day  delay  in 
effectiveness  is  waived  and  this  rule  is 
effective  upon  publication. 

Regulatory  Flexibility  Act.  In 
accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq..  the 
Chief  Counsel  for  Regulation  at  the 
Department  of  Conunerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  that  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  factual  basis  for  this  certification 


was  published  in  the  proposed  rule  and 
is  not  repeated  here.  No  comments  were 
received  regarding  the  economic  impact 
of  this  rule  on  small  entities.  As  a  result, 
a  final  regulatory  flexibility  analysis  was 
not  prepared. 

Paperwork  Reduction  Act.  This 
rulemaking  contains  revised  collection 
of  information  requirements  that  have 
been  approved  by  the  OfBce  of 
Management  and  Budget  under  control 
numbers  0625-0040  and  0625-0134. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  of  information  to  U.S. 
Department  of  Commerce,  ITA 
Information  Officer,  Washington,  DC 
20230  and  the  Office  of  Information  and 
Regulations  Officer,  Office  of 
Management  and  Budget.  Washington. 
DC  20503  (Att:  OMB  Desk  Officer). 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to.  nor  shall  any  person  be 
subject  to  a  penalt>'  for  failure  to  comply 
with  a  collection  of  information  unless 
it  displays  a  ciurently  valid  OMB 
Control  Number. 

E.O.  12866.  It  has  been  determined 
that  the  rulemaking  is  not  significant  for 
purposes  of  Executive  Order  12866. 

List  of  Subjects  in  15  CFR  Part  303 

Administrative  practice  and 
procedure,  American  Samoa,  Customs 
duties  and  inspection,  Guam,  Imports, 
Marketing  quotas,  Northern  Mariana 
Islands,  Reporting  and  record  keeping 
requirements.  Virgin  Islands,  Watches 
and  jewelry. 

■  For  reasons  set  forth  above,  the 
Departments  amend  15  CFR  part  303  as 
follows: 

PART  303— WATCHES,  WATCH 
MOVEMENTS  AND  JEWELRY 
PROGRAM 

■  1.  The  authority  citation  for  15  CFR 
part  303  continues  to  read  as  follows: 

Authority:  Pub.  L.  97-446,  96  Stat.  2331 
(19  U.S.C.  1202.  note);  Pub.  L.  103-465.  108 
Stat.  4991:  Pub.  L.  94-241.  90  Stat.  263  (48 
U.S.C.  1681,  note):  Pub.  L.  106-36.  113  Stat. 
167. 

■  2.  Title  15/2FR  part  303  is  amended  by 
removing  "U.S  Customs  Service"  or 
"Customs  Service"  wherever  it  appears 
and  adding  "Bureau  of  Customs  and 
Border  Protection"  in  its  place. 

■  3.  Title  15  CFR  part  303  is  amended  by 
removing  "Department  of  the  Treasury" 
wherever  it  appears  and  adding 
"Department  of  Homeland  Security"  in 
its  place. 

■  4.  Section  303.2  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(13)  and  the  first  sentence  of 
paragraph  (a)(14)  as  set  forth  below. 
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§303.2     Definitions  and  forms. 

U)  •    •    ' 

(1  J)  (^rf^ditiihlf  ivrji^ps  means  all 
vvat;t->,  up  tr)  an  dmmmt  tx^ua!  to  65% 
of  tht»  cnntributiDii  .ind  benefit  base  for 
Social  Security  as  defined  in  the  Social 
Security  Act  for  the  year  in  which  the 
wages  were  earned,  paid  to  permanent 
residents  of  the  territories  emploved  in 
a  firms  91/3  watch  and  watch 
m(i\ement  assembly  operations,  plus 
wages  paid  for  the  rt^pair  of  non-91/5 
watc;bes  up  t(j  an  amount  equal  to  50% 
of  the  firm'^  total  creditable  wages,  .ind 
for  wages  paid  for  the  ( umplote 
assembly  of  watche.s  in  the  insular 
possession,  with  the  exception  of  the 
movement,  onh'  in  situatiims  where  the 
desired  movement  can  not  be  purchased 
in  an  unassembled  condition.  *    *    ' 

(14)  .\'on-91/5  wutibes  and  watch 
mnvf'n]f-'nts  include,  hut  are  not  limited 
to.  watches  and  movements  which  are 
liquidated  as  dutiable  by  the  Bureau  ot 
Customs  and  Border  Protection  but  do 
not  include,  for  purposes  of  the  dutv 
refund,  watches  that  are  completelv 
assembled  in  the  insular  possessions, 
with  the  exception  of  a  desired 
movement  if  the  movement  f:annot  be 
purcha^ed  in  an  unassembled  condition; 
contains  an\  material  which  is  the 
product  of  anv  < ountrv  with  respect  to 
which  Column  J  rates  of  dutv  apply:  are 
ineligible  for  dut\-free  treatment 
pursuant  tt)  law  or  regulation,  or  are 
units  the  assemblv  of  which  the 
Departments  have  determined  not  to 
involv^■  substantial  and  meaningful 
work  in  the  territories  (as  elsewhere 
tiefined  in  these  regulations). 
«  »         «         *         » 

■  5.  Section  303.5(b)(6)  is  revised  to  read 

as  set  forth  below 

§303.5     Application  for  annual  allocation  of 
duty -exemptions. 

•  *  «  *  * 

(b)  '    ♦    • 

(6)  Records  <h\  purchases  of 
components,  including  documentation 
on  the  purchase  of  anv  preassembled 
ninvements.  whifh  demonstrate  that 
such  movements  could  not  have  been 
purchased  from  the  vendor  in  an 
unassembled  condition,  and  records  on 
the  sale^,  of  insular  watches  and 
mii\enu'iits.  inc:luding  proof  of 
pa\ment;  and" 
***** 

lames  ).  jochum, 

Acting  Assistant  Secretary  for  Import 
Administrntion.  Department  of  Commerce. 
Nikolao  Pula. 

Director.  Office  of  Insular  Affairs,  Department 

of  the  Interior 

IFR  Doc  0.^-24903  Filed  9-30-03:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD  9080] 

RIN  1545-BC47 

Reduction  of  Tax  Attributes  Due  to 
Discharge  of  Indebtedness;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS). 

^r^■a^u^\ 

ACTION:  Kedui  tinii  ut  lax  attributes  due 

to  dischiirue  i )(  indebtedness. 


SUMMARY:  Thi.s  do(  ument  contains 
corrections  tn  teiii[)orar\  regulations 
that  vveie  published  in  the  Federal 
Register  on  lul\   IH,  JOO.i  |HH  FR  42590). 
These  n't^iilations  relate  to  the  reduction 
of  tax  attributes  under  sections  108  and 
1017  of  the  Internal  Revenue  Code 
EFFECTIVE  DATE:  This  correction  is 
effec  li\f  luU    IH.  JOO,) 
FOR  FURTHER  INFORMATION  CONTACT: 
rtierfs.i  M   ki.lisb  u'OJI  HJJ-74.U1  (not 
a  toll-free  number! 
SUPPLEMENTARY  INFORMATION: 

Ba(  kground 

rile  teiiiporaJ\  regulations  that  are  tlu' 
subject  of  these  corrections  are  under 
sections  108  and  1017  of  the  internal 
Revenue  Code 

Need  for  C;orre<  tion 

As  published,  till'  leiii[iorar\' 
regulations  ill)  moho)  i  ontain  errors  that 
may  prov  e  to  be  misleading  and  are  ui 
need  of  clarification. 

(.orrection  of  Public  ation 

■  Xccordingh  .  Hie  jniiihciaticm  of  the 
temjiorarv  regulations  (TD  90H0)  which 
are  the  sub|ect  of  F'K  Doc.  03-18145.  is 
corrected  as  follows: 

§1.108-7T     [Corrected] 

■  1.  Oil  i).ii;>'4J=.')J.c;olumn  3.  §1.108- 
7T.  parrigiapii  i,i)(2).  line  I  thru  7,  the 
language  "section  10a(b)(5),  however,  to 
reduce  first  the  basis  of  depreciable 
property  to  the  extent  of  the  excluded 
COD  income.  If  the  basis  i  if  de|)rec  iahle 
property  is  insufficient  to  ofisc-t  the 
entire  amount  of  the  excluded  COD 
income,  the"  is  corrected  to  read 
"section  108(b)(5).  however,  to  applv 
any  portion  of  the  excluded  CX3D  income 
to  reduce  first  the  basis  of  d(;prec:iable 
projiertv   To  the  extent  the  excluded 

f  (  11 )  nil  I  ini>'  Is  111  it  SI  I  applieil.  the" 

■  J.  (Jn  page  4 J.")9.i.  column  1. 1?  1.1U8- 
7T(d).  paragraph  (i)  uf  Example  3.  line  3. 
the  lui'Mi. !;.;.■    tr.ide  debts  of  5200. 000 
and  a  di-jiifi  i.ilile"  is  corrected  to  read 
'"debts  of  S2(l(l.ll()()  ,uid  a  deprei  lable" 


■  3.  On  page  42593,  column  1,§  1.108- 
7T(d),  paragraph  (i)  oi  Example  3,  line 
14,  the  language  "trade  creditors  in 
exchange  for  release  of  is  corrected  to 
read  "creditors  in  exchange  for  release 
of. 

■  4.  On  page  42593,  column  1,§  1.108- 
7T(d),  paragraph  (ii)  oi  Example  3,  line 
19,  the  language  "requirements  of 
section  354(a)(1)(A)  and  (B)."  is 
corrected  to  read  "requirements  of 
section  354(b)(1)  (A)  and  (B).". 

■  5.  On  page  42593,  column  1,  §1.108- 
7T(d).  paragraph  (ii)  of  Example  3.  line 
2.  the  language  "to  X's  trade  creditors, 
under  section"  is  corrected  to  read  "to 
X's  creditors,  under  section". 

■  6.  On  page  42593.  column  1.  §1.108- 
7T(d).  paragraph  (ii)  of  Example  3.  line 
7,  the  language  ""owed  the  trade  creditors 
for  SIOO.OOO.  the  fair"  is  corrected  to 
read  "owed  the  creditors  for  5100,000. 
the  fair". 

■  7  .  On  page  42593,  c^olumn  2,  §1.108- 
7T(d).  paragraph  (ii)  of  Example  4.  line 
2.  the  language  ""distribution  of  Y  stock 
to  X's  trade  c:reditors.  "  is  corrected  to 
read  "distribution  of  Y  stock  to  X's 

(  reditors.  " 

(Cynthia  E.  Grigsby, 

Acliriii  Chiri.  Puhhcatinns  and  Regulations 

Branch.  Legal  Pru(  essing  Division.  Associate 

Chief  Counsel  I  Procedure  and 

Administration! 

IFR  Ucic.  ();i-24'112  Filed  9-30-(j:i;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 

37  CFR  Part  2 
[Docket  No.  2003-T-024] 
RIN  0651-AB68 

Reorganization  of  Correspondence 
and  Other  General  Provisions 

AGENCY:  United  States  Patent  and 
Trademark  Office,  Commerce. 
ACTION:  Final  rule:  correction. 


SUMMARY:  The  United  States  Patent  and 
Trademark  (Dffice  ("Office")  published 
in  the  Federal  Register  of  August  13, 
2003  (B8  FR  48286),  a  final  rule, 
amending  its  rules  to  separate  the 
[irovisions  for  patent  matters  and 
trademark  matters  with  respect  to  filing 
c  orrespondencc,  requesting  copies  of 
documents,  payment  of  fees,  and 
general  informaticm.  This  document 
corrects  a  tyjiographical  error  in  the 
final  rule. 

EFFECTIVE  DATE:  October  1.  2003. 
FOR  FURTHER  INFORMA"nON  CONTACT: 
Marv  Hannon.  Office  of  the 
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Commissioner  for  Trademarks,  by 
telephone  at  (703)  308-8910,  ext.  137; 
by  e-mail  to  mary.hannon@uspto.gov; 
by  facsimile  transmission  addressed  to 
her  at  (703)  872-9280;  or  by  mail 
marked  to  her  attention  and  addressed 
to  Commissioner  for  Trademarks,  2900 
Crystal  Drive,  Arlington,  Virginia 
22202-3514. 

SUPPLEMENTARY  INFORMATION:  The 
United  States  Patent  and  Trademark 
Office  ("Office")  published  in  the 
Federal  Register  of  August  13.  2003  (68 
FR  48286),  a  final  rule  amending  its 
rules  to  separate  the  provisions  for 
patent  matters  and  trademark  matters 
with  respect  to  filing  correspondence, 
requesting  copies  of  documents, 
payment  of  fees,  and  general 
information.  This  document  corrects  a 
typographical  error  in  the  final  rule. 

In  FR  Doc.  03-20489,  published  on 
August  13,  2003  (68  FR  48286).  make 
the  following  correction: 

§  2.1 98    Filing  of  correspondenca  by 
"Express  Mail." 

■  1 .  On  page  48291 .  in  the  first  coliunn, 
in  §  2.198,  line  2,  correct  "(a)(l)(i)  and 
(ii)"  to  read  "(a)(l)(i)  through  (vii)." 

Dated:  September  24,  2003. 
Lynne  G.  Beresford, 

Deputy  Commissioner  for  Trademark 

Examination  Policy. 

[FR  Doc.  03-24812  Filed  9-30-03;  8:45  am] 

BILUNG  CODE  3510-16-P 


POSTAL  SERVICE 

39  CFR  Part  111 

Indemnity  Claims  for  Domestic  Mail 

AGENCY:  Postal  Service. 

ACTION:  Delay  of  effective  date  of  final 

rule. 

SUMMARY:  The  effective  date  of  October 
1,  2003,  for  changes  to  domestic 
indemnity  claims  regulations  published 
in  the  Federal  Register  on  September  2, 
2003  (Vol.  68,  No.  169,  pages  52100- 
52104)  is  delayed  until  further  notice. 
As  a  resuh,  39  CFR  part  111  is  not 
amended  at  this  time. 
DATES:  This  delay  is  effective  upon 
publication. 

SUPPLEMENTARY  INFORMATION:  The  Postal 
Service  will  issue  a  further  document 
regarding  the  effective  date  of  these 
policy  and  procedure  changes. 

Neva  R.  Watson, 

Attorney,  Legislative,  Office  of  Legal  Policy 

and  Ratemaking  Law. 

[FR  Doc.  03-24915  Filed  9-30-03;  8:45  am] 

BILUNG  CODE  7710-1 2-P 


POSTAL  SERVICE 

39  CFR  Parts  224,  261  through  268 

Release  of  Information  and  Records 
Management  Changes 

agency:  Postal  Service  . 
ACnON:  Final  rule. 

SUMMARY:  The  Postal  Service  revises 
organizational  names  and  titles  relating 
to  the  policies  for  the  release  of 
information  and  records  management, 
and  revises  the  fee  structure  relating  to 
the  furnishing  of  documents  and  records 
to  members  of  the  public  under  the 
Freedom  of  Information  Act  (FOIA). 
These  revisions  (1)  Update 
organizational  names  and  titles  that 
changed  as  a  result  of  agency 
restructiuing,  (2)  reflect  to  whom  the 
public  should  address  issues  relating  to 
the  release  of  information  and  records 
management,  and  (3)  change  the  fee 
structure  to  permit  the  recovery  of 
current  costs  incurred  in  the  furnishing 
of  records  to  the  public. 
DATES:  This  rule  is  effective  September 
30,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Faruq  at  202-268-2608. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  11,  2003.  the  Postal 
Service  published  a  proposed  rule  in  the 
Federal  Register  (68  FR  47527).  In  that 
notice,  we  proposed: 

•  Revising  the  organizational  names 
and  titles  in  the  policies  relating  to 
releasing  information  and  managing 
records. 

•  Revising  the  fee  structure  for 
furnishing  documents  and  records  to 
members  of  the  public  under  the 
Freedom  of  Information  Act  (FOIA). 

Discussion  of  Comments 

The  Postal  Service  received  comments 
from  one  party  regarding  the  proposed 
rule  changes. 

Comments:  The  party  objected  to  fee 
increase  amounts,  the  unification  of  the 
rate  structure,  and  the  change  to  half- 
hour  assessments. 

Response:  The  FOIA  requires  fees  to 
be  based  upon  direct  operating  costs  of 
providing  FOIA  services,  which  recoup 
full  allowable  direct  costs  inciured.  The 
Postal  Service  has  not  updated  its  FOIA 
fees  since  1987,  a  period  of  16  years, 
biuring  that  time,  personnel  costs  have 
risen  substantially. 

The  fee  increases,  along  with  the 
unification  of  the  rate  structure,  are 
based  on  the  weighted  average  salaries 
of  employees  responsible  for  providing 
FOIA  services.  The  class  of  Postal 


Service  personnel  providing  FOIA 
services  is  Executive  and 
Administrative  Salary  Schedule  (EAS) 
employees,  levels  EAS  1  through  EAS 
26.  The  administrative/clerical  and 
professional/executive  categories  did 
not  work  appropriately  in  an  EAS 
environment.  The  levels  and  job  duties 
performed  can  vary  considerably,  such 
as  between  Headquarters  and  field 
units,  with  some  positions  having  both 
administrative  and  professional  aspects. 
The  rate  structure  for  providing  FOIA 
services  was  unified  to  appropriately 
align  with  Postal  Service  employee 
classifications.  In  addition,  this  will 
likely  reduce  the  FOIA  fees  charged, 
because  most  personnel  processing 
FOIAs  are  EAS  positions  that  more 
typically  would  be  classified  as 
professional,  and  thus  would  assess  fees 
at  the  higher  category. 

The  use  of  half-hour  increments  to 
assess  fees  will  be  easier  to  implement 
administratively,  and  is  consistent  with 
other  agencies'  fee  regulations.  In 
addition,  on  average.  FOIA  fees  should 
not  increase,  because  charges  will  be  to 
the  nearest  half  hour,  as  opposed  to 
being  rounded  upward.  Fees  for 
computer  searches  were  updated  to 
reflect  current  costs  and  current 
technology'.  Certain  computer  fees 
remain  charged  at  15-minute  increments 
because  it  is  less  administratively 
burdensome  to  track  those  time 
increments  for  computer  searches  than 
for  manual  searches.  Computer 
personnel  fees  may  involve 
programming  necessary  to  retrieve  data 
in  response  to  specific  requests. 
Programming  varies  in  degrees  of 
technical  complexity,  and  is  reflected  in 
separate  fee  categories. 

Changes  to  Refierences 

After  issuing  the  proposed  rule,  the 
Postal  Service  identified  several 
incorrect  references.  We  corrected  those 
references  in  this  final  rule. 

List  of  Subjects 

39  CFR  Part  224 

Organization  and  functions 
(Government  agencies). 

39  CFR  Parts  261 ,  262,  and  263 

Archives  and  records.  ■       ' 

39  CFR  Part  264  — 

Archives  and  records.  Security 
measures. 

39  CFR  Part  265 

Administrative  practice  and 
procedure,  Courts,  Freedom  of 
information.  Government  employees. 
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39  CFR  Parts  266  and  2HH 

Privai  A 

i^  CFR  Part  Jt,:'  \ 

An  hives  and  rei urds.  Classified 
infiirnidtiiin.  Privaf:y,  Se(;urit\  measures 

■  For  the  reasons  stated  in  the  [jreambie, 
the  Postal  Service  amends  V)  C.FK  parts 
224.  261.  and  2H2  throui^h  JhH  as  tollows 

PART  224— [AMENDED] 

■  1 .  The  authoritv  citatum  for  part  224 
continues  to  read  as  follows. 

Authority:  S  U.S.C.  App  3;  39  U.S.C.  203. 

204,  401(2).  40.i.  404,  400    1001;  Inspector 
Cennral  A<  {  uf  1478,  as  amended  (Pub.  L.  95- 

4,S2,  as  arn^Tiilt'il) 

§224.1     [Amended] 

■  2   Amend*}  224.1,  as  follows 

■  a.  In  paragraph  (a),  remove  the  words 
a  Senior  .\ssistant  Postmaster  General 

(SAPMC;)   The  group  consists  of  three 
departments,  each  headed  bv  an 
Assistant  Postmaster  General  and  the 
Office  of  the  Treasurer  and  the  Records 
Office  TheSAPMC;,  Finance, 
participates  in  the  planning;  and  buflyet 
pr(H:ess.  and  rVviews  and  e\ali]ates  thf 
budget  request^  of  each  region  for  tlu' 
areas  under  control  of  the  Finam  e 
Group  "  and  add  in  their  plaif  the  unrds 
"C'hief  Financial  (Jffif  er  and  Executive 
Vice  President.  The  group  ini  bides  the 
following:  Vice  President.  C;hi»'f 
Technologv  Offii  er,  \'u  ►■  Pre^iiient, 
Finani  e  C'ontroller,  Vu  e  President,  ■ 
Treasurer,  Vu  e  Presui^'iit,  Supply 
Managenient;  .Manager,  ( 'orporate 
Financial  Plannuv^:  Manager,  Internal 
Gontrol,  and  Manager  Finance 
Administration," 

■  b  Remove  paragraph  (0. 

PART  281— {AMENDED] 

■  <  The  authoritv  citation  part  261 
continue-,  to  read  as  follows: 

Authontv:   i'i  U.S.C.  401 

§261.2    [Amended] 

■  4  In  ^2h!  2.  parat^rafih  'b),  revise  the 

first  >ente[ii  V  til  re, id  .i,  tollows: 


§261.2     Authority. 

la)  *    •    • 

(b)  39  C;FR  2b2,2  i-i'^ri's  tn  rli"  ^'ostal 
Service  Records  Otfn  ►■,  1  m  at.'d    under 
the  Privat:v  Office  rt'^pniisidiiif,  t   r  '!i>' 
retention,  securitv ,   iiid  [iri\.ii  \  •n.  I'i,.f,ii 
-Service  records  and  th»'  power  to 
authorize  the  disi  L i--ur>'  >  if  siu  h  records 
and  to  order  th>'ir  di^pnsai  h; 
dt'struc  f ion  or  fr  iiisttT  *    "    * 

§261.4     [Amended] 

■  5   .\mend  <?  2ti  1  4  <is  follows: 

■  a   In  paragraph  la).  remove  the  words 
"manager,  .-\dministr ation  ,md  F()i.\. 


under  the  Ghief  Financial  Offict;r  and 
Senior  Vic  e  PresidtJiit."  and  add  in  their 
plac  e  the  words  "Manager.  Records 
Offi(  e,  under  the  Privac:v  OfrK;e." 

■  b   in  paragraph  (a)  remove  the  word 
finance"  '  and  add  m  its  plac:e  the  words 
( Consumer  Affairs" 

■  I    Re\  ise  paragraph  (b)  to  read  as 
follows: 

§261.4     Responsibility. 

(a)  *    •    * 

(b)  Tin-  Ghief  Privacy  Officer,  under 
the  Vic:e  President  and  (Consumer 
Ad\t)cate.  is  responsible  for 
administering  records  and  information 
management  polic  ies  and  for  the 

c  nr!i[)li.in<  e  ot  all  handbooks.  direc:tivc;s. 
and  in^trui  tnuis  in  support  of  this 
p.ilii  \ 


PART  262— [AMENDED] 

■  t>    The  authorit\  citation  tor  part  262 
continues  to  read  as  follows: 

Authority:  5  U  S.C.  552,  552a;  39  U.S.C. 

4111 


§262.2     [Amended] 

■  '7   .\iiieii(i  (^  262  2  as  follows: 

■  a   Redesignate  p.iragra[)hs  (a),  (c).  and 
(d,i  a-,  para>;ra[,)hs  (c  ),  Id),  and  (id. 

■  t)  .\tld  nev\  p.iragraph  la), 

■  1     Rev  ise  p,iragra[)h  (b), 

■  d   111  iie\\|\  redesignated  paragraph  |e). 
remove  the  wi'ids  "M.in.iger,  Gorporate 
Accciunting    and  ,uid  in  their  place  the 
words  "Records  Office"  and  remove  the 
word  "official"  and  add  in  its  plac  e  the 
words  "Records  Ottu  e  is 

The  ad<litioii  and  rev  is  ion  read  as 
follows 

§262.2     Otticials. 

(a)  Chief  Privacv  Ofhc  er    [he  Ghief 
Privacy  Officer  (GPO)  is  rt!suonsible  for 
the  issuance  <it  polu  \'  on  the  protection 
of  privacy  and  the  release  ni  Postal 
.Servii  e  r<'i  ords  u  ith  the  power  to 
aut!iori/.e  the  disc  losiire  of  such  records 
and  to  delegate  or  take  ap()ropri<it" 
action  if  th.it  pnlic  \  is  not  adhered  lo  m 
if  questions  nt  interpret, ition  or 
procedure  .nise    ['h>'  ( .V( )  liirec  ts  the 
ac  fivities  ot  the  Pri\  11  \  ( Iffic  e  and  the 
Ke(  I  inls  ( Iffice 

))    Manager.  Reinrds  (  Iftiie    The 
Man  it;ei    Re(  iirds  (  )ffu  e,  m, mages  th-' 
Rec  nrds  ( )ttii  I'.  ,iiid  Is  responsible  lor 
est.itilisliiiiv;  [iri.i  eiiures  and  guidelines 
tn  t'lisurt'  th.it  !>■(  ord  management 
[irai  tn  es  ,uc  m  i  oinfiliani  e  with  the 
Privacy  .\<  t  an.i  l'()l.\    The  .Manager 
Recorcis  Offii  »•    ma\  alsn  delegate  or 
take  appropri.ite  ac  tion  if  polic  les  are 
not  adhered  tn  nr  if  ijuestions  of 
interpretation  m  pnn  edures  arise. 


§262.4    [Amended] 

■  8.  Amend  i?  262.4  as  follows: 

■  a.  In  paragraph  (a),  remove  the  words 
"office  of  Corporate  Accounting"  and 
add  in  their  place  the  words  "Records 
Office". 

■  b.  In  paragraph  (b),  first  sentence, 
remove  the  words  "office  of  Corporate 
Accounting"  and  add  in  their  place  the 
words  "Records  Office". 

§  262.5    [Amended] 

■  9.  In  §  262.5,  paragraph  (d)(2).  last 
sentence,  remove  the  words  "office  of 
Administration  and  FOIA"  and  add  in 
their  place  the  words  "Records  Office". 

PART  263— (AMENDED] 

■  10.  The  authority  citation  for  39  CFR 
Part  263  continues  to  read  as  follows: 

Authority:  34  G.S  C.  401. 

§263.3    [Amended] 

■  1 1    Amend  *?  263.3  as  follows:  In 
paragraph  (a),  remove  the  words  "The 
Office  of  Corporate  Accounting"  and  add 
in  their  place  the  words  "Records 
Offic;e". 

§  263.4    [Amended] 

■  12.  In  4?  263  4.  remove  the  words 
"Ciorporate  Accounting"  and  add  in  their 
place  the  words  "the^  Records  Office". 

§263.5     [Amended] 

9  13,  Amend  §  263,5  as  follows: 

■  a.  Remove  the  words  "Corporate 
.Xcrounting"  and  add  in  their  place  the 
words  ■Rec;ords  Office". 

■  b.  Remove  the  digits  "5240". 

■  c.  Remove  the  words  "to  th^  Records 
Specialist". 

■  d  Remove  the  digits  "4869"  and  add 
in  their  plac:(>  the  digits  "2608". 

PART  264— [AMENDED] 

■  14.  The  authoritv  citation  for  part  264 
c:ontinues  to  read  as  follows: 

Authority:  39  I  ,S C,  401 

§  264.3    [Amended] 

■  15  In  *?  264  .<.  paragraph  (a),  remove 
the  words  "Corporate  Accounting"  from 
both  the  heading  and  the  first  sentence, 
and  add  in  their  place  the  words 
"Records  Office". 

PART  265— {AMENDED] 

■  16.  The  authoritv  citaticm  for  part  265 
c:ontinues  to  read  as  follows: 

.\uthority:  5  I'  S.C.  552;  5  GS.C,  App  3: 
<4  r  .S C  401.  40:t.  410,  1001.  2601. 

§265.3    [Amended] 

■  1 7  Amend  *}  265.3  as  follows: 

■  a  In  paragraph  (a),  remove  the  words 
"*?  262.2  (a)"  and  add  in  their  place  the 
words  "^262.2  (c;)". 
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■  b.  In  paragraph  (b),  remove  the  words 
"Freedom  of  biformation/Privacy  Acts 
Officer.  The  USPS  Freedom  of 
Information/Privacy  Acts  Officer,  under 
the  Manager,  Administration  and  FOIA" 
and  add  in  their  place  the  words 
"Manager,  Records  Office.  The  Postal 
Service  Manager,  Records  Office,  under 
the  Privacy  Office". 


§265.4    [Amanttodl 

■  18.  Amend  §  265.4  as  follows: 

■  a.  Remove  the  words  "USPS  Freedom 
of  Information/Privacy  Acts  Officer"  and 
add  in  their  place  the  words  'Manager, 
Records  Office". 

■  b.  Remove  the  digits  "5202". 

§265.5    [Amended] 

■  19.  In  §  265.5,  remove  the  designation 
".gov"  and  add  in  its  place  the 
designation  ".com/foia". 

§265.6    [Amended] 

■  20.  Amend  §  265.6  as  follows: 

■  a.  In  paragraph  (b),  introductory  text, 
remove  the  words  "office  of 
Administration  and  FOIA"  and  add  in 
their  place  the  words  "Records  Office". 

■  b.  In  paragraph  (b)(3)(ii).  remove  the 
words  "940  of  the  Domestic  Mail  Manual 
(DMM)"  and  add  in  their  place  the  words 

'R900  of  the  Domestic  Mail  Manual 
(DMM)". 

■  c.  In  paragraph  {d)(l),  first  sentence, 
remove  the  words  "upon  payment  of  the 
fee  prescribed  in  §  265.9  (e)(3)  and 

(g)(5).". 

■  d.  In  paragraph  (d)(1),  first  sentence, 
remove  the  reference  "(d)(4)"  and  add  in 
its  place  the  reference  "(d)(5)". 

■  e.  In  paragraph  (d)(1),  third  sentence, 
remove  the  references  "(d)(4)(i), 
(d)(4)(iii),  or  (d)(4)(iv)"  and  add  in  their 
place  the  references  "(d)(5)(i),  (d)(5)(iii), 
or  (d)(5)(iv)". 

■  f.  In  paragraph  (d)(1),  remove  last 
sentence. 

■  g.  In  paragraph  (d)(4)(i),  remove  the 
references  "(d)(3)(iii)",  "(d){4)(i)",  and 
"(d)(4)(iii)"  and  add  in  their  place  the 
references  "(d)(4)(iii)",  "(d)(5)(i)",  and 
"(d)(5)(iii)",  respectively. 

■  h.  In  paragraph  (d)(4)(ii),  remove  the 
references  "(d)(3)(iii)",  "(d)(4)(i)",  and 
"(d)(4)(iii)"  and  add  in  their  place  the 
references  "(d)(4)(iii)",  "(d)(5)(i)",  and 
"(d)(5)(iii)",  respectively. 

■  i.  In  paragraph  (d)(5)(ii)(F),  remove  the 
references  "(d)(4)(i),  (d)(4)(iii),  or 
(d)(4)(iv)"  and  add  in  their  place  the 
references  "(d){5)(i),  (d)(5)(iii),  or 
(d){5)(iv)". 

■  j.  In  paragraph  (d)(5)(iv),  remove  the 
reference  "(d)(4)(i)"  and  add  in  its  place 
the  reference  "(d)(5)(i)". 

■  k.  In  paragraph  (d)(9)(i),  remove  the 
references  "(d)(4)(i)  and  (d)(4)(iii)"  and 
add  in  their  place  the  references 
••(d)(5)(i)  and  (d)(5)(iii)". 


§265.7    [Amended] 

■  21.  Amend  §  265.7  as  follows: 

■  a.  In  paragraph  (a)(2),  remove  the 
words  "USPS  Freedom  of  Information/ 
Privacy  Acts  Officer"  and  add  in  their 
place  the  words  "Manager,  Records 
Office". 

■  b.  In  paragraph  (a)(2),  remove  the  digits 
"5202". 

■  c.  In  paragraph  (a)(2),  last  sentence, 
remove  the  words  "office  of 
Administration  and  FOIA"  and  add  in 
their  place  the  words  "Records  Office". 

§265.9    [Amended] 

■  22.  Amend  §  265.9  as  follows: 

■  a.  In  paragraph  (b)(l)(i),  remove  the 
words  "each  quarter  hour  spent  by 
clerical  personnel  in  searching  for 
records  is  $4.40.  When  a  search  cannot 
be  performed  by  clerical  personnel  and 
must  be  performed  by  professional  or 
managerial  personnel,  the  fee  for  each 
quarter  hour  in  searching  for  records  is 
$5.35."  and  add  in  their  place  the  words 
"a  manual  search  is  $32  per  hour 
(fractions  of  an  hour  are  rounded  to  the 
nearest  half  hour)". 

■  b.  In  paragraph  (b)(l)(ii),  first  sentence, 
remove  the  words  "runs  and  operator 
salary,  as  calculated  in  accordance  with 
the  Information  Services  Price  List"  and 
add  in  their  place  the  words  "and 
personnel  cost". 

■  c.  In  paragraph  (b)(l)(ii),  second 
sentence  and  last  sentence,  remove  the 
words  "list  is"  and  add  in  their  place  the 
words  "fees  are". 

■  d.  In  paragraph  (b)(2)(ii),  remove  the 
words  "office  of  Administration  and 
FOIA"  and  add  in  their  place  the  words 
"Records  Office". 

■  e.  Jn  paragraph  (b)(2)(iii),  remove  the 
phrase  "the  per-page  fee  shall  be 
charged"  and  add  the  phrase  "the  $.15 
per-page  fee  shall  be  charged";  and 

■  f.  In  paragraph  (b)(2)(iii),  add  to  the 
third  sentence  the  words  "or  her" 
following  the  word  "his". 

■  g.  In  paragraph  (b)(3),  remove  the  first 
two  sentences  and  add  one  new  sentence 
in  its  place. 

■  h.  Remove  paragraph  (e)(3). 

■  i.  In  paragraph  (g)(1),  remove  the 
words  "Fees  shall  not  be"  and  add  in 
their  place-the  words  "No  fees  shall  be". 

■  j.  In  paragraph  (g)(1),  remove  the  last 
sentence. 

■  k.  In  paragraph  (g)(2)(i).  second 
sentence,  remove  the  words  "the 
standard  rates  set  out  in  the  Information 
Services  Price  List"  and  add  in  their 
place  the  words  "fee  for  computer 
searches". 

■  1.  In  paragraph  (g)(2)(i),  last  sentence, 
remove  the  words  "(including  the  cost  of 
equipment  use  and  operators  time) 
reaches  the  equivalent  dollar  amount  of 
the  operator's  basic  rate  for  two  hours 


plus  a  factor  to  cover  benefits."  and  add 
in  their  place  the  words  "(including  the 
cost  of  persormel  and  computer 
processing  time)  reaches  the  equivalent 
dollar  amount  of  persormel  fees  for  2 
hours." 

■  m.  In  paragraph  (g)(4),  remove  the 
words  "office  of  Administration  and 
FOIA"  and  add  in  their  place  the  words 
"Manager,  Records  Office". 

■  n.  Revise  paragraph  (g)(5). 
The  revision  reads  as  follows: 

§265.9    Sctteduie  of  fees. 

(b)  *   *   * 

(3)  *   *   *  The  fee  for  reviewing       — 
records  located  in  response  to  a 
commercial  use  request  is  $32  per  hour 
(fractions  of  an  hour  are  rounded  to  the 
nearest  half  horn). 


(g)*   *  * 

(5)  Fee  for  other  services.  Waivers  do 
not  apply  for  fees  for  address  correction 
services  performed  in  accordance  with 
section  R900  of  the  Domestic  Mail 
Manual. 


§265.10    [Amended] 

■  23.  In  §  265.10,  last  sentence,  remove 
the  word  "gov"  and  add  in  its  place  the 
words  ".com/foia". 

§265.12    [Amended] 

■  24.  Amend  §  265.12  as  follows: 

■  a.  In  paragraph  (b)(7),  remove  the 
words  "Freedom  of  Information/Privacy 
Acts  Officer"  and  add  in  their  place  the 
words  'Manager,  Records  Office". 

■  b.  In  paragraph  (b)(7),  remove  the 
digits  "5202". 

■  25.  Revise  Appendix  A  to  read  as 
follows: 

Appendix  A  to  Part  285 — Fees  for 
Computer  Searches 

When  requested  information  must  be 
retrieved  by  computer,  fees  charged  to  the 
requester  are  based  on  rates  for  personnel 
and  computer  time.  Estimates  are  pro\ided  to 
the  requester  in  advance  and  are  based  on  the 
following  rates: 


Price 


Unit 


Personnel: 

High  technical  

Medium  technical 
Low  technical 

Computer  Proc- 
essing: 

Mainframe  usage 
Midrange  server 

usage. 
PC  usage  


Printing  computer 

output. 
Magnetic  tape 

production. 


$120  per  hour. 
70  per  hour. 
50  I  per  hour. 


.39    per  second. 
.06    per  second, 

7.00  I  per  1 5  min- 
utes. 
.14    per  page. 

24.00  I  per  volume. 
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PART  266— {AMENDED] 

■  Jh  Th.'  aiithiiDf.  !  itatmn  fnr  [i.irt  2RB 
rontitiM''^  !> '  fiiii  .i>  !iilluv\,  ■> 

Authority:  ^  U.S.C.  552a;  39  U.S.C.  401. 


§266.3    [Amended] 

■  J"   Ani'Tid  ^  Jht),3  as  follows: 

■  a  In  [ i.ir  it;i  i[)h.   a),  remove  the  words 

'  Fr>-'ii  >:r.    >'  !:•'  i mntion/Privacy Acts 
(  'Hi'  f-r  Th»'  1   ^['^  ;  rt'fdom  of 
InJorniatiDii  Pruii  \  .\ct.s  Officor.  undor 
the  MHn,it^f'i\  A'liiuiiistration  and  FOIA" 
inii  iiid  in  it>  [;i.i(  •■  •[!(•  words  "Records 
(  >lt:.  r'  Th.'  Kf(  ord-  Office,  within  the 
Priv  ii  \  ( )ftii  f " 

■  b   In  parai^rrtf)!!   i  :  r-'iii'iv  >' tfi"  w  mtiIn 
■■|)ffi(i-  iif  .Vdinini^traiinii   irui  i()l.\    ami 
d(i(i  in  thi'ir  plai  •'  ':!•■  u  .  u  :i^    Records 
()tfi(  .• 

■  i    In  p<irat;r,i()h   (i,  _'   ri'iiiovethe 
unni-;    Mana^'T  Aiiiiiinistration  and 
F()l.\    ami  ,)(i(i  ill  ttit'ir  place  the  words 
■■(  :hi"!  \'r\\  Ii  \  ( )ITicer". 

■  (I   K.\  :>.  paragraphs  (d)(2)(i)  through 
l\i    •'  I  r>M.i  i->  lt\  |;ivvs: 

§266.3     Responsibility. 

.  r  «  ,  * 

idj  •    '    ' 

(2)  *    *    ♦ 

(i)  Vice  Presidonf  and  Consumer 
Advocate  (Clhairman) 

(li)  ("hief  Postal  Iicspft  tor 

(iiil  Inspt"  ti  If  f ',..;i,.r  il 

(i\  i  Sf-ni'T  \;(  .■  !'r'  M.i>'nt.  Human 
Rrsiiun  t'N 

ivi  \'i(  >'  F'rfsidt'iit,  Ljt;neral  Counsel. 

(vi)  ('hl^"t  Privacy  Officer. 

§266.4     [Amended] 

■  28  In  !?  268  4.  paragraph  (bK6)(i),(iii) 
and  (iv).  remove  the  words  "Freedom  of 
Information/Privacv  Acts  Officer"  and 

add  in  th^'l^  plac  f  thf'  words  '  Afana^^^'r 
Records  Offic  •> 

§  266.5    [Amended] 

■  24  In  t^  2bh  5   [)ar<iL:rapli  id),  remove 
the  words  "officf   it  .\driunistration  and 
FOL-\"  and  add  in  th^•lr  place  the  words 

■Records  Office". 

§  266.6    [Appended] 

■  30  .\mond  ^  2hb  6  as  follows: 

■  a  In  paragraph  la).  first  sentpnce. 
rf'mo\'f'  th."  words  ■Freedom  of 
Information,  Privac  v  .\t:ts  Officpr"  and 
add  in  their  placf  thf  words  Manat^fr, 
Records  Office' 

■  b.  In  paragr.iph  iaj.  rfinovc  th>>  dibits 
■5202' 

■  (    In  paragraph  'di,  reniov*'  thf  words 
■Freedom  of  Information,  Privai  \  At  t> 
Officer  '  and  add  in  their  placf  the  words 
"Manager  Records  Office". 

§266.7    [Amended] 

■  il    In  *>  2Hfi  7.  paragraph  iaK4),  last 
sentence,  remove  the  wor(is  "office  of 


.■\ilininisti,iti>ui  ami  I()I.\  ■  and  add  in 
th'Mr  [)l,i(  !■  the  u  I  i|(|s  Ci'iicral  (Counsel" 

§266.8     [Amended] 

■  '.J   hi  >  J»>t>  H   par, ii,iaph  ;1))(3).  second 
sentence,  ii'in«iM'  the  wnids     the  per 
page  fee"  and  add  in  then  plai  e  tlie 
words  "S,15  per  p  i.e  tee 

§266.10     [Amended] 

■  <  !     \niend  ^  _'(i(i  11)  ,is  jolldws: 

■  ,1  In  (i.iiim  aph   a  ,  t|i -,1  sentence, 
p.ir.iyr.iph  ^b^  sei  !ind  sentence. 
p,irat;ra[)h  (c),  and  p,ii.iL;ra[ifi  (d)(2), 
re:'! :,-,  e  'he  u  .[(is     I  S PS  F Teed o  11 1  o f 
111!' a 'ii,it,i  i;i  l'n\,ii\  Acts  (Jfficer"  and 
,idil  in  then  pl,i(  e  the  words  "Postal 

.Ser\  K  e  \1,in,l<er  Re(  iiriK  ( )ffi(  e" 

■  h.  In  ^  2t>t>  HI.  p.n.iai.ij^h  :a,'    fourth 
sentence.  p,ir.ieraph  ;bi    l,isl  senteni  e. 
and  paragiapih  (di.  sei  ond  sentence, 

remove  the  v\ords     Fi i'lm  of 

Information/Privacy  .\i  ts  Olflcer"  and 
add  in  their  place  the  uwnl,  'M.mauer 
Records  Office" 

PART  267— [AMENDED] 

■  .J4.  The  authority  citation  for  p.irt  2H7 
continues  to  read  as  follov\  s 

Authority:  39  U.S.C.  40 1    I'ljl)   L.  M,T-,579, 

H.M  S'  i'     ]H'V\ 

§267,3     [Amended] 

■  .55.  In  <)  2t)7..j,  p,u.ier,iph  (a) 
introductory  text,  lenii^e  the  words 
■Freedom  of  Inform. ition  i*riv.ic\  Acts 
Offaer  "  from  both  the  headinu  and  the 
first  sentence,  and  .idd  in  their  place  the 
words  "Chief  Priv.ii  \  ( )fhi  er". 

§267.5     [Amended] 

■  Ui   .\iiieiid  ^  _Mi7  5  as  follows: 

■  a    In  fiaragcipli  ie)(.i)(i),  remove  the 
words  "Manager,  ,\dmiiiistration  and 
FOIA"  and  add.  in  their  [)la(.e,  the  words 
"Manager,  Records  Offii  e  '  * 

■  \i   In  p.ir.igi.iph  !e)(.i)(i),  remove  the 
digits   "5202  '. 

PART  268— [AMENDED] 

■  37  File  ,iu;horit\  i  it.ition  tor  [lart  2t)H 
continues  to  lead  as  follows 

.\uthoritv:  eH    s(     401    .'>  l-'.S.C,  552a, 
§268,1     [Amended] 

■  iH   In  ^  2t)H  1    par.igr.iph  (b),  second 
senteni  e.  lemovii  the  u i  inls  "F'reedom  of 
Intorin.itiun.  Pi  IV  ,11  \  .\(  ts  { ifficer"  and 
add  in  tiieu  pi, ice  the  words  "Manager. 
Re(  iirds  ( )!fi(.e". 

\>vd  R.  VVdtson. 

At'.'irnny,  Legislutive. 

\VH  Doc.  03-24914  Filed  9~30-U.*,  ri  45  am] 

BILLING  CODE   7-7ia   12   U 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-6 
RIN  3090-AH33 

Nondiscrimination  on  the  Basis  of 
Race,  Color,  National  Origin,  Handicap, 
or  Age  in  Programs  or  Activities 
Receiving  Federal  Financial 
Assistance;  Correction 

AGENCY:  Cieneral  Services 
.\dministration  (GSA), 
ACTION:  Final  rule;  correction. 


SUMMARY:  The  Cieneral  Services 
.■\dministration  is  issuing  a  correction  to 
Nondiscrimination  on  the  Basis  of  Race, 
(ailor.  National  Origin,  Handicap,  or 
.•\ge  in  Programs  or  Activities  Receiving 
Federal  Finant  ial  .Assistance:  Final 
Rule,  to  correct  a  typographical  error. 
EFFECTIVE  DATE:  October  ],  2003, 
FOR  FURTHER  INFORMATION  CONTACT:  Ms, 
I.aurie  Diiarte  ,it  1.202)  501-4755, 
(General  SiTvices  Administration, 
Regulator\-  Secretariat.  Washington.  DC 
20405 

C^orrection 

§101-6.216    [Corrected] 

In  the  final  rule  FR  Doc.  03-21140 
appearing  in  the  issue  of  August  26, 
2003  (68  FR  51334): 
■  (hi  page  51 373,  third  column,  in 
paragraph  (f)(3)(ii),  fifth  line,  the  word 
'nay"  is  corrected  to  read  "any". 

[lated:  September  22,  2003, 

Laurie  Duarte, 

Rfgulutnry  SfcnHanat.  Acquisition  Policv 
Division 

fFR  Doc   03-24458  Filed  9-30-0,1:  8:45  am) 

BILUNG  CODE  6820-34-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  202,  213,  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement;  Technical 
Amendments 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 


SUMMARY:  DoD  is  making  technical 
amendments  to  the  Defense  Federal 
Acquisition  Regulation  Supplement  to 
update  activity  names,  clause  titles  and 
dates,  and  cross-references. 
EFFECTIVE  DATE:  October  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Michele  Peterson,  Defense  Acquisition 
Regulations  Council,  OUSD  (AT&L) 
DPAP  (DAR),  IMD  3C132,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062, 
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Telephone  (703)  602-0311;  facsimile 
(703) 602-0350. 

List  of  Subjects  in  48  CFR  Parts  202, 
213,  and  252 

Government  procurement. 

Michele  P.  Peterson. 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

m  Therefore,  48  CFR  Parts  202.  213,  and 
252  are  amended  as  follows: 

■  1 .  The  authority  citation  for  48  CFR 
Parts  202,  213,  and  252  continues  to  read 
as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
chapter  1. 

PART  202— OERNITIONS  OF  WORDS 
AND  TERMS 

202.101     [Amended] 

■  2.  Section  202.101  is  amended  in  the 
definition  of  "Contracting  activity", 
under  the  heading  "NAVY",  by 
removing  "Marine  Corps  Materiel 
Command"  and  adding  in  its  place 
"Marine  Corps  Systems  Command". 

PART  213-SIMPURED  ACQUISITION 
PROCEDURES 

213.3G1    [Amended] 

■  3.  Section  213.301  is  amended  in 
paragraph  (2)(ii)(B)  by  removing  "8.001" 
and  adding  in  its  place  "8.002". 

213.302-5    [Amended] 

■  4.  Section  213.302-5  is  amended  as 
follows: 

■  a.  In  paragraph  (d)  introductory  text,  in 
the  first  sentence,  by  removing  "buy 
American  Act — Balance  of  Payments 
Program — Supplies"  and  adding  in  its 
place  "Buy  American  Act — Supplies"; 
and 

■  b.  In  paragraph  (d)(ii),  by  removing 
"225.1101(13)"  and  adding  in  its  place 
"225.1101(10)". 

PART  252— SOUCITATION  V 

PROVISIONS  AND  CONTRACT       ^ 
CLAUSES 

252.212-7001    [Amended] 

■  5.  Section  252.212-7001  is  amended  in 
paragraph  (b),  in  entry  "252.225-7021" 
by  removing  "(APR  2003)'  and  adding  in 
its  place  "(AUG  2003)*, 

IFR  Doc.  03-24628  Filed  9-30-03;  8:45  ami; 

BILUNG  CODE  5001 -0»-P  ,    > 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  226  and  252 
[DFARS  Case  2002-D033] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Indian 
Incentive  Program 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  DoD  has  issued  an  interim 
rule  amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  Section  8021  of 
the  DoD  Appropriations  Act  for  Fiscal 
Year  2003.  Section  8021  revises  the 
criteria  for  application  of  the  Indian 
Incentive  Program  to  DoD  contracts. 
DATES:  Effective  date:  October  1,  2003. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  to  the 
address  shown  below  on  or  before 
December  1,  2003,  to  be  considered  in 
the  formation  of  the  final  rule. 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@acq.osd.mil.  Please  cite  DFARS 
Case  2002-D033  in  tbe  subject  line  of  e- 
mailed  comments. 

Respondents  that  carmot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Ms.  Angelena  Moy, 
OUSD  (AT&L)  DPAP  (DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2002-D033. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
http://emissary.acq.osd.mil/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Angelena  Moy,  (703)  602-1302. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Indian  Incentive  Program 
provides  for  incentive  payments  to 
contractors,  and  subcontractors  at  any 
tier,  that  use  Indian  organizations  and 
Indian-owned  economic  enterprises  as 
subcontractors.  DoD  implementation  of 
the  Indian  Incentive  Program  is  in 
DFARS  Subpart  226.1  and  the  clause  at 
252.226-7001.  Section  8021  of  the  DoD 
Appropriations  Act  for  Fiscal  Year  2003 
(Public  Law  107-248)  revises  the 
criteria  for  application  of  the  Indian 
Incentive  Program  by  establishing  a 
$500,000  threshold  for  contracts  and 


subcontracts  under  which  incentives 
may  be  paid;  by  authorizing  incentive 
payments  for  subcontracts  awarded  to 
Native  Hawaiian  small  business 
concerns:  and  by  adding  contracts  and 
subcontracts  for  commercial  items  to  the 
Program.  This  interim  rule  amends 
DFARS  subpart  226.1  and  the  clause  at 
252.226-7001  to  implement  section 
8021  of  Public  Law  107-248. 

In  addition,  this  interim  rule 
incorporates  changes  to  the  clause  at 
252.226-7001  resulting  from  the 
proposed  rule  published  at  67  FR  70389 
on  November  22,  2002,  under  DFARS 
Case  2002-D013.  That  proposed  rule 
removed  references  to  specific  contract 
types  from  the  clause,  since  the  Indian 
Incentive  Program  applies  to  all  contract 
types.  Four  sources  submitted 
comments  on  the  proposed  rule.  A 
discussion  of  the  comments  is  provided 
below. 

1.  Comment:  The  rule  should  clarify 
that  a  contractor  can  receive  a  separate 
equitable  adjustment  in  addition  to  the 
incentive  payment  under  the  clause. 
The  equitable  adjustment  would  apply 
if  the  cost  of  subcontracting  with  an 
Indian  organization  exceeds  the  cost  of 
subcontracting  with  a*hon-Indian 
source.  The  1996  version  of  the  Indian 
Incentive  clause  at  FAR  52.226-1 
substantiates  this  position. 

DoD  Response:  Do  not  concin-.  25 
U.S.C.  1544  provides  that  "a  contractor 
*   *   *  may  be  allowed  an  additional 
amount  of  compensation  equal  to  5 
percent  of  the  amount  paid,  or  to  be 
paid,  to  a  subcontractor  or  supplier,  in 
carrying  out  the  contract  if  sUch 
subcontractor  or  supplier  is  an  Indian 
organization  or  Indian-owned  economic 
enterprise  *   *   *•'  Section  8021  of 
Public  Law  107-248  appropriates  funds 
"only  for  incentive  payments  authorized 
by*    *    *  25  U.S.C.  1544  *    *    *" 
Accordingly,  the  clause  at  DFARS 
252.226-7001  provides  for  an  incentive 
payment  of  5  percent  of  the  amount  of 
a  subcontract  awarded  to  an  Indian 
organization  or  Indian-owrned  economic 
enterprise. 

When  the  Indian  Incentive  Program 
was  added  to  the  FAR  as  an  interim  rule 
on  August  22,  1991  (56  FR  41 736),  the 
clause  at  52.226-1  provided  that  a 
contract  adjustment  under  the  Program 
would  be  the  lesser  of  (1)  the  difference 
between  the  price  of  the  subcontract 
awarded  to  an  Indian  concern  and  the 
price  of  the  otherwise  low,  non-Indian 
offeror,  or  (2)  5  percent  of  the  price  of 
the  subcontract  awarded  to  an  Indian 
concern.  When  the  FAR  rule  was 
finalized  on  July  26.  1996  (61  FR 
39210),  the  clause  was  revised  to 
eliminate  the  first  option  and  to  specif)' 
the  "5  percent"  payment  method  as  the 
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sole  method  of  incentive  payment  under 
the  Program.  Conhision  has  existed 
because  the  FAR  and  DFARS  clauses 
have  used  the  terms    incentive"  and 
"adjustment"  mterchangeably 
However,  the  statutes  and  the 
implementing  clauses  historicallv  have 
permitted  only  one  type  of  incentive 
payment  per  subcontract  award.  To 
clarifv  this  point.  DoD  has  replaced  the 
term  "adjustment    with  the  term 
"incentive"  each  place  it  appeared  in 
the  clau-se  at  252.226-7001 

2  Comment;  The  requirement  of 
DFARS  252.226-7001(d;.  that  prohibits 
an  incentive  pavment  from  being  made 
within  50  working  davs  of  subcontract 
award,  is  arbitrarv  and  should  be 
deleted  The  contracting  officer  should 
have  the  flexibility  to  make  a  case-by- 
case  determination  of  when  it  is 
appropriate  to  make  the  incentive 
pavment. 

DoD  Responsf':  Concur  The  interim 
rule  eliminates  the  50-day  waiting 
period. 

This  rule  was  not  subject  to  ()ffir>'  of 
Management  and  Budget  review  under 
Executive  Order  12866.  dated 
September  30,  1993 

B.  Regulatory  Flexibility  Act 

This  rule  mav  have  a  significant 
economic  impact  on  a  substantidl 
number  of  small  entities  within  the 
meaning  of  the  Regulatorv  Flexibilitv 
Act.  5  U  S  C.  601.  f'f  sf^q.  DoD  has 
prepared  an  initial  reguiatury  flexihiiity 
analysis,  which  is  summarized  as 
follows: 

This  interim  rule  amends  the  DFARS 
to  implement  Section  8021  of  the  DoD 
Appropriations  Act  for  Fiscal  Year  2003. 
Section  8021  does  the  following:  (1) 
Appropriates  funds  for  implementation 
of  the  Indian  Incentive  Program;  (2) 
establishes  a  threshold  of  S.^00.000  for 
contracts  and  subcontracts  under  which 
incentives  may  be  paid;  (3)  expands  the 
Program  to  permit  incentive  payments 
for  subcontract  awards  to  Native 
Hawaiian  small  business  concerns,  and 
(4)  adds  contracts  and  sub(  ontract>  for 
commercial  items  to  the  Program, 
provided  the  commercial  items  are 
produced  or  manufactured  in  whole  or 
in  part  by  an  Indian  organization  or 
enterpnse  or  .Native  Hawaiian  small 
business  concern  The  rule  will  appi\  tn 
contractors  and  subcontractors  that 
subcontract  work  under  DoD  contrac  ts, 
and  will  pertain  to  subcontract  awards 
to  Indian  organizations.  Indian-owned 
economic  enterprises,  and  Native 
Hawaiian  small  business  concerns  The 
net  effect  on  small  entities  is  unknown 
at  this  time.  DoD  knows  of  no 
alternatives  that  would  meet  the 


requirements  of  Sectum  8021  of  the  DoD 
Appropriations  Act  for  Fi.scal  Year  2003. 

A  copv  of  the  analvsis  may  be 
obtained  from  the  address  specified 
herein.  DoD  invites  comments  from 
small  businesses  and  other  interested 
parties  DoD  also  will  consider 
comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
in  accordance  with  5  I'.S  ("..  610.  Such 
c:omments  should  b«'  submitted 
spparatelv  and  should  c:ite  DFARS  t;ase 
2002-DO.<.» 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  dtjes 
not  applv  because  the  rule  does  not 
impose  anv  information  collecTtion 
requirements  that  retjuire  the  approval 
of  the  (Jffice  of  Management  and  Budget 
under  44  C  S  C   3501,  rt  st'ij 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authoritv  of  the  Secretary  of  Defen.se 
that  urgent  and  compelling  reasons  exist 
to  publish  an  interim  rult;  prior  to 
affording  the  public  an  opportunitv  to 
comment  This  interim  rule  implements 
Section  8021  of  the  DoD  Appropriations 
Act  for  Fiscal  Year  2003  (Pub.  L.  107- 
248).  Section  8021  revises  the  criteria 
for  application  of  the  Indian  Incentive 
Program  by  establishing  a  S500.000 
threshold  for  contracts  and  subcontracts 
under  whic  h  in<  entives  mav  be  paid:  by 
authorizing  iiuentue  ()aymenfs  for 
subcontracts  awarded  to  Native 
Hawaiian  small  business  conc;erns:  and 
bv  adding  c:oiitracts  and  subcontracts  for 
commercial  items  to  the  Program 
Section  8021  became  effi;c;tive  upon 
enactment,  on  October  23,  2002, 
Comments  received  in  response  to  this 
interim  rule  will  he  c  luisuiered  in  the 
formation  nf  the  final  rule. 

List  of  Subjects  in  48  CFR  Parts  226  and 
252 

tiovernment  (iroc  urement. 

Michele  P,  Peterson. 

Executive  Editor.  Defense  Aitpiisitum 
Regulations  Council. 

m  Therefore.  48  CFR  parts  226  and  252 
are  amended  as  follows: 

■  ;   The  authority  citation  for  48  CFR 

p.ifts  Jjh  ,md  252  continues  to  read  as 

tdlloWs 

.\uthority:  41  U.S.C.  421  and  48  CFR 

C.hapier  1 

PART  226— OTHER  SOCIOECONOMIC 
PROGRAMS 

■  2.  Sections  226.103  and  226.104  art- 
revised  to  read  as  follows: 


226.103    Procadum. 

(f)  The  contracting  officer  shall — 
(i)  Submit  a  request  for  funding  of  the 
Indian  incentive  to  the  Office  of  Small 
and  Disadvantaged  Business  Utilization, 
Office  of  the  Under  Secretary  of  Defense 
(Acquisition,  Technology,  and  Logistics) 
(OUSD(AT&L)SADBU),  1777  North  Kent 
Street,  Suite  9100,  Arlington,  VA  22209; 
and 

(ii)  Upon  receipt  of  funding  from 
OUSD(AT&L)SADBU,  issue  a  contract 
modification  to  add  the  Indian  incentive 
funding  for  payment  of  the  contractor's 
request  for  adjustment  as  described  in 
the  clau.se  at  252.226-7001,  Utilization 
of  Indian  Organizations,  Indian-Owned 
Economic  Enterprises,  and  Native 
Hawaiian  Small  Business  Concerns. 


226.104    Contract  clause. 

Use  the  clause  at  252,226-7001, 
Utilization  of  Indian  Organizations, 
Indian-Owned  Economic  Enterprises, 
and  Native  Hawaiian  Small  Business 
Concerns,  in  solicitations  and  contracts 
for  supplies  or  services  exceeding 
S500.000  in  value  for  which 
subcontracting  opportunities  may  exist. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

■  3.  Section  252.212-7001  is  amended  as 
follows: 

■  a.  By  revising  the  clause  date  to  read 
"(Oct '2003)";  and 

■  b.  In  paragraph  (b)  by  adding,  in 
numerical  order,  entry  "252.226-7001" 
to  read  as  follows: 

252.21 2-7001     Contract  terms  and 
conditions  required  to  implement  statutes 
or  Executive  orders  applicable  to  Defense 
acquisitions  of  commercial  items. 

***** 

(b)  *    *    * 

252.226-7001     Utilization  of  Indian 
Organizations,  Indian-Owned  Economic 
Enterprises,  and  Native  Hawaiian  Small 
Business  Concerns  (Oct  2003)  (Section 
8021  of  Pub.  L.  107-248). 


■  4.  Section  252.226-7001  is  revised  to 
read  as  follows: 

252.226-7001     Utilization  of  Indian 
organizations,  Indian-owned  economic 
enterprises,  and  native  Hawaiian  small 
business  concerns. 

As  prescribed  in  226.104.  use  the 
following  c;lause: 

Utilization  of  Indian  Organizations, 
Indian-Owned  Economic  Enterprises, 
and  Native  Hawaiian  Small  Business 
Concerns  (Oct  2003) 

(d)  Definitions  .As  used  in  ihis  clause — 
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Indian  means  any  person  who  is  a  member 
of  any  Indian  tribe,  band,  group,  pueblo,  or 
community  that  is  recognized  by  the  Federal 
Government  as  eligible  for  services  from  the 
Bureau  of  Indian  Affairs  (BIA)  in  accordance 
with  25  U.S.C.  1452(c)  and  any  "Native"  as 
defined  in  the  Alaska  Native  Claims 
Settlement  Act  (43  U.S.C.  1601). 

Indian  organization  means  the  governing 
body  of  any  Indian  tiibe  or  entity  established 
or  recognized  by  the  governing  bod^  of  an 
Indian  tribe  for  the  purposes  of  25  U.S.C. 
chapter  17. 

Indian-owned  economic  enterprise  means 
any  Indian-owned  (as  determined  by  the 
Secretary  of  the  Interior)  commercial, 
industrial,  or  business  activity  established  or 
organized  for  the  purpose  of  profit,  provided 
that  Indian  ownership  constitutes  not  less 
than  51  percent  of  the  enterprise. 

Indian  tribe  means  any  Indian  tribe,  band, 
group,  pueblo,  or  community,  including 
native  villages  and  native  groups  (including 
corporations  organized  by  Kenai,  Juneau, 
Sitka,  and  Kodiak)  as  defined  in  the  Alaska 
Native  Claims  Settlement  Act,  that  is 
recognized  by  the  Federal  Government  as 
eligible  for  services  from  BIA  in  accordance 
with  25  U.S.C.  1452(c). 

Interested  party  means  a  contractor  or  an 
actual  or  prospective  offeror  whose  direct 
economic  interest  would  be  affected  by  the 
award  of  a  subcontract  or  by  the  failure  to 
award  a  subcontract. 

Sative  Hawaiian  small  business  concern 
means  an  entity  that  is — 

(1)  A  small  business  concern  as  defined  in 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632)  and  relevant  implementing 
regulations;  and 

(2)  Owned  and  controlled  by  a  Native 
Hawaiian  as  defined  in  25  U.S.C.  4221(9). 

(b)  The  Contractor  shall  use  its  best  efforts 
to  give  Indian  organizations,  Indian-ovtmed 
economic  enterprises,  and  Native  Hawaiian 
small  business  concerns  the  maximum 
practicable  opportunity  to  participate  in  the 
subcontracts  it  awards,  to  the  fullest  extent 
consistent  with  efficient  performance  of  the 
contract. 

(c)  The  Contracting  Officer  and  the 
Contractor,  acting  in  good  faith,  may  rely  on 
the  representation  of  an  Indian  organization. 
Indian-owned  economic  enterprise,  or  Native 
Hawaiian  small  business  concern  as  to  its 
eligibility,  unless  an  interested  party 
challenges  its  status  or  the  Contracting 
Officer  has  independent  reason  to  question 
that  status. 

(d)  In  the  event  of  a  challenge  to  the 
representation  of  a  subcontractor,  the 
Contracting  Officer  will  refer  the  matter  to — 

(1)  For  matters  relating  tc  Indian 
organizations  or  Indian-owned  economic 
enterprises:  U.S.  Department  of  the  Interior, 
Bureau  of  Indian  Affairs,  Attn:  Chief, 
Division  of  Contracting  and  Grants 
Administration,  1849  C  Street  NW,  MS- 
2626-MIB,  Washington,  DC  20240-4000.  The 
BIA  will  determine  the  ehgibility  and  will 
notify  the  Contracting  Officer. 

(2)  For  matters  relating  to  Native  Hawaiian 
small  business  concerns:  Department  of 
Hawaiian  Home  Lands,  PO  Box  1879, 
Honolulu,  HI  96805.  The  Department  of 
Hawaiian  Home  Lands  will  determine  the 


eligibility  and  will  notify  the  Contracting 
Officer. 

(e)  No  incentive  payment  will  be  made — 

(1)  While  a  challenge  is  pending;  or 

(2)  If  a  subcontractor  is  determined  to  be 
an  ineligible  participant. 

(fl(l)  The  Contractor,  on  its  ovra  behalf  or 
on  behalf  of  a  subcontractor  at  any  tier,  may 
request  an  incentive  payment  in  accordance 
with  this  clause. 

(2)  The  incentive  amount  that  may  be 
requested  is  5  percent  of  the  estimated  cost, 
target  cost,  or  fixed  pnce  included  in  the 
subcontract  at  the  time  of  award  to  the  Indian 
organization,  Indian-owned  economic 
enterprise,  or  Native  Hawaiian  small 
business  concern. 

(3)  In  the  case  of  a  subcontract  for 
commercial  items,  the  Contractor  may 
receive  an  incentive  payment  only  if  the 
subcontracted  items  are  produced  or 
manufactured  in  whole  or  in  part  by  an 
Indian  organization,  Indian-owned  economic 
enterprise,  or  Native  Hawaiian  small 
business  concern. 

(4)  The  Contractor  has  the  burden  of 
proving  the  amount  claimed  and  shall  assert 
its  request  for  an  incentive  payment  prior  to 
completion  of  contract  performance. 

(5)  The  Contracting  Officer,  subject  to  the 
terms  and  conditions  of  the  contract  and  the 
availability  of  funds,  will  authorize  an 
incentive  payment  of  5  percent  of  the 
estimated  cost,  target  cost,  or  fixed  price 
included  in  the  subcontract  awarded  to  the 
Indian  organization,  Indian-owned  economic 
enterprise,  or  Native  Hawaiian  small 
business  concern. 

(6)  If  the  Contractor  requests  and  receives 
an  incentive  payment  on  behalf  of  a 
subcontractor,  the  Contractor  is  obligated  to 
pay  the  subcontractor  the  incentive  amount. 

(g)  The  Contractor  shall  insert  the 
substance  of  this  clause,  including  this 
paragraph  (g),  in  all  subcontracts  exceeding 
$500,000  for  which  further  subcontracting 
opportunities  may  exist. 

[FR  Doc.  03-24629  Filed  9-30-03;  8:45  am] 

BILUNG  CODE  5001-08-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  237 
[DFARS  Case  2002-0024] 

Defense  Federal  Acquisition 
Reguiation  Supplement;  Approval  of 
Service  Contracts  and  Tasl(  Orders 

agency:  Department  of  Defense  (DoD). 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  DoD  has  issued  an  interim 
rule  amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  section  801(b)  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2002.  Section  801(b) 
requires  DoD  to  establish  and 
implement  a  management  structure  for 
the  prociu-ement  of  services. 


DATES:  Effective  date:  October  1,  2003. 

Comment  date:  Conunents  on  the 
interim  rule  should  be  submitted  ^o  the 
address  shown  below  on  or  before 
December  1,  2003,  to  be  considered  in 
the  formation  of  the  final  rule. 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@acq.osd.mil.  Please  cite  DFARS 
Case  2002-D024  in  the  subject  line  of  e- 
mailed  comments. 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Mr.  Steven  Cohen, 
OUSD(AT&L)DPAP(DAR),  IMD  3C132. 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2002-D024. 

At  itie  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
http://emissary.acq.osd.mH/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Steven  Cohen.  (703)  602-0293. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  adds  DFARS  section 
237.170,  Approval  of  contracts  and  task 
orders  for  services,  to  implement 
Section  801(h)  of  the  National  Defense 
Authorization  Act  for  Fiscal  Yeai  2002 
(Public  Law  107-107). 

Section  801  of  Public  Law  107-107 
established  a  series  of  requirements 
impacting  the  acquisition  of  services  in 
DoD.  On  May  31,  2002,  the  Under 
Secretary  of  Defense  (Acquisition, 
Technology,  and  Logistics)  issued  a 
policy  memorandum  that  established  a 
review  structvue  and  process  for  the 
acquisition  of  services  in  accordance 
with  section  801(d).  The  policy 
memorandum  is  available  on  the  World 
Wide  Web  at  http://www.acq.osd.mil/ 
dpap. 

This  interim  DFARS  rule  implements 
section  801(b)  of  Public  Law  107-107  by 
establishing  approval  requirements  for 
contracts  and  task  orders  for  ser\'ices. 
The  rule  prohibits  the  acquisition  of 
services  through  use  of  a  DoD  contract 
or  task  order  that  is  not  performance 
based,  or  through  any  contract  or  task 
order  that  is  awarded  by  an  agency  other 
than  DoD,  unless  certain  approval 
requirements  are  met.  With  respect  to 
services  acquisitions  through  a  contract 
or  task  order  awarded  by  an  agency 
other  than  DoD,  the  rule  requires 
approval  in  accordance  with  department 
or  agency  procedures.  Each  of  the  three 
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militdTV  departments  has  developed  a 
Management  and  Oversight  of 
.\c.ciuisitinn  of  Services  Process"  to 
provide  a  review  structure  for  services 
acquisitions,  as  required  bv  the  May  ^1 
2L)()J    memorandum   The  mditar\- 
departments  are  working  to  implement 
this  infrastructure,  which  will  include 
approval  levels  for  services  acquired 
through  another  agency's  contract. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  dated 
.September  30,  199,! 

B.  Regulatory  Flexibility  Act 

DoD  does  niii  exptu  t  this  rule  to  have 
a  significant  ^'(  imnrni'   inifsact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatorv 
Fle\ibilit\  .^ct,  5  r.S.C.  601.  t't  st-q  . 
because  F.\R  part  J 7  alreadv  requires 
the  use  of  performance-based 
contracting  to  the  maximum  extent 
practicable.  This  DFARS  rule 
establishes  internal  Dofl  approval 
requirements  t(j  manage  compliance 
with  the  existing  F.\R  requirements 
Therefore.  DoD  has  not  performed  an 
initial  regulatorv  flexibility  analysis. 
DoD  invites  comments  from  small 
businesses  and  other  interested  parties 
DoD  also  will  consider  comments  from 
small  entities  c:oncerning  th»-  affected 
DFARS  subpart  in  accordance  with  5 
U.S.C.  610.  Such  comments  should  be 
submitted  separateh  rind  shouhi  cite 
DFARS  Case  2(Wi-:-D().J4 

C.  Paperwork  Reduction  .\c  t 

The  Paperwork  Reduc  tion  Act  does 
not  apply  because  the  rule  does  not 
impose  any  inf(>rmation  c:ollection 
requirements  that  require  the  approval 
of  the  Office  of  Management  .iiid  Budget 
under  44  I'.S  C   ,!.S01.  ^-f  srq 

D.  Determination  to  Issue  an  Interim 
Rule 

.\  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  c;ompelling  reasons  exist 
to  publish  an  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
comment.  This  interim  rule  implements 
section  80Ub)  of  the  National  [>efense 
Authorization  Act  for  Fiscal  "i'ear  2002. 
which  requires  DoD  to  establish  and 
implement  a  management  structure  for 
the  procurement  of  services.  Section 
801(b)  became  effective  upon  enactment 
on  December  28,  2001    ("nmments 
received  in  respcmse  to  this  interim  rule 
will  be  considered  in  the  formation  of 
the  final  rule. 


Li.st  of  Subjects  in  48  CFR  Part  237 

(ioveriuiient  proc  urement. 

Michele  P  Peterson. 

h'\fi  utivf  t'.iUtiir  Dffense  Acquisition 
Kri-ulatinji'.  (..i'unril 

■  Ihtirefore.  4,hi:FH  part  J:i7  it.  (inwndcci 
as  follows: 

m  1  The  authority  (itation  for  48  CFR 
Part  2  i7  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  4H  CFK 
Chapter  1. 

PART  237— SERVICE  CONTRACTING 

■  2.  Sections  237.170  through  237.170- 
3  are  add-'d  tn  read  as  fnllows: 

237.170     Approval  o(  contracts  and  task 
orders  for  services. 

237.1701-1     Scope. 

This  N.'i  tii/ii  — 

[aj  Implements  lU  L   S.C.  2330;  and 

(b)  .\pplies  to  services  ac  ipiired  for 
DoD.  regardless  of  whether  the  servu  es 
are  acquired  through  — 

(IJ  A  DoU  contrai  t  or  task  order;  or 
(2)  A  contract  or  task  order  awarded 
by  an  agency  nther  tlian  DoD. 

237.170-2     Prohibition  on  acquisition  of 
services. 

I'uless  .ippioval  is  obtained  in 
accordanc  e  with  2.17  170-3.  do  not 
acquire  servic;es  thmugh  use  of  a 
contract  or  task  ord<T  that' 

(a)  Is  not  perfonnaiK  (•  liasfcl.  or 

(b)  Is  award''d  \)\    in  ageiii  y  other 
th.tn  \)nl) 

237.170-3     Approval  requirements. 

(a)  Acquisition  nt  services  through  a 
DoD  contract  or  task  order  that  is  not 
performance  based. 

(1)  For  acquisitMiis  .it  or  below 
$50,000,000.  obtain  the  ap[)roval  of  the 
official  designated  by  the  department  or 
agency. 

(2)  For  ac  cpiisitions  exceeding 
550,000,1)00   obtain  the  approval  of  the 
senior  prill  uremeut  exec  utive, 

(b)  Acquisition  of  servic  es  through 
any  contract  or  task  order  awarded  by 
an  agency  other  than  I3oD.  (Obtain 
approval  in  accord.im  e  with  dt^partment 
or  agency  procedures, 

ipR  Doc.  03-24627  Filed  9-30-0.3:  8  4',  dm| 

BILLING   CODE    SOOl    0»  P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AH47 

Endangered  and  Threatened  Wildlife 
and  Plants;  Delisting  of  the  Berberls 
{=Mahonia)  sonnei  (Truckee  barberry) 

AGENCY:  Fish  and  Wildlife  Service 

Interior. 

action:  Final  nde. 


SUMMARY:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service)  have 
determined  that  it  is  appropriate  to 
delist  or  remove  Berbtris  {=Mahonia) 
sonnt^i  (Truckee  barberry)  from  the  List 
of  Endangercid  and  Threatened  Plants. 
This  determinaticm  is  based  on  a 
thorough  review  of  all  available  data, 
which  indicate  that  this  plant  is  not  a 
disc  retf?  taxonomic  entity  and  does  not 
me(!t  the  definition  of  a  species  (which 
includes  subspecies  and  varieties  of 
plants)  under  the  Endangered  Species 
Act  of  1973.  as  amended  (Act)  (16 
U.S.C.  1531  t^t  spq.).  Berbens  sonnei  has 
been  svnonymized  with  B.  repens,  a 
common  and  wide-ranging  taxon  with  a 
distributiim  from  California  northward 
to  British  Columbia  and  Alberta,  and 
eastward  to  the  Great  Plains.  This  rule 
eliminates  Federal  protection  for 
Berberis  sonnei  under  the  Act. 
DATES:  This  rule  is  effective  October  1. 
2003 

ADDRESSES:  The  administrative  record 
for  this  rule  is  available  for  inspection, 
bv  appointment,  during  normal  business 
hours  at  the  Sacramento  Fish  and 
Wildlife  Office  of  the  U.S.  Fish  and 
Wildlife  Service.  2800  Cottage  Way. 
Suite  W-2605.  Sacramento.  California 
95825-1888  (telephone:  916-^14-6600). 
FOR  FURTHER  INFORMATION  CONTACT: 
Kirsten  Tarp  or  Susan  Moore,  at  the 
above  address  (telephone:  916-414- 
6800;  facsimile:  916--114-6713). 
SUPPLEMENTARY  INFORMATION: 

Background 

Berberis  [^^Mahonia]  sonnei  is  a  small 
colonial  evergreen  shrub  known  only 
from  a  280-yard  (250-meter)  section  of 
the  Truckee  River  floodplain  in  the 
town  of  Truckee,  Nevada  County.  CA. 
LeRov  Abrams  described  Berberis 
sonnei  as  Mahonia  sonnei  in  1934. 
McMinn  (1939)  transferred  Maixonia 
sonnei  to  the  genus  Berberis.  Separation 
of  Berberis  and  Mahonia  at  the  generic 
level  is  in  dispute  among  taxonoraists. 
The  generic  name  Berberis  will  be  used 
throughout  this  discussion  following 
Yoder-Williams  (1985.  1986.  1987). 
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The  collections  amateur  botanist 
Charles  Sonne  made  from  1884  to  1886 
around  the  Truckee  River  in  Nevada 
County,  CA,  provided  the  material  from 
which  the  Berberis  sonnei  type  later  was 
taken.  Sonne  placed  his  collections  in  B. 
aquifolium,  which  at  the  time  was  the 
only  suitable  name  to  which  he  could 
refer  his  specimens  (Roof  1974). 

LeRoy  Abrams  (1934)  determined  that 
Sonne's  specimens  were  not  Berberis 
aquifolium  and  recognized  them  as  a 
new  species,  B.  sonnei,  in  his  revision 
of  the  western  barberries.  Abrams 
distinguished  the  new  species  from  B. 
aquifolium  by  the  niunerous  small  teeth 
on  the  leaf  margins,  dull  color  of 
underside  leaf  surfaces,  and  presence  of 
papillae  (small  roimd  or  conic 
projections),  concluding  that  these 
characters  indicated  a  closer 
relationship  with  B.  repens. 

Sonne's  material,  and  an  1881 
collection  by  Marcus  Jones  at  Soda 
Springs,  Nevada  County,  CA,  were  the 
only  specimens  of  Berberis  sonnei 
available  to  botanists  for  many  years. 
The  actual  location  of  Jones's  collection 
has  never  been  determined 
conclusively;  it  possibly  was  the  same 
area  later  collected  by  Sonne  (U.S.  Fish 
and  Wildlife  Service  1984).  Howard 
McMinn  searched  unsuccessfully  for  B. 
sonnei  for  his  1939  treatment  of 
California  shrubs.  A  1944  collection 
from  an  unknown  site  on  the  Truckee 
River  was  placed  in  B.  repens  and  went 
unnoticed  by  botanists  for  nearly  30 
years,  hi  1965,  an  examination  of 
Sonne's  field  notes  revealed  a  reference 
to  B.  aquifolium,  which  likely  could 
have  been  B.  sonnei,  from  Deer  Creek  in 
Placer  County,  CA,  but  the  locality  is 
undocumented  by  a  specimen  (Roof 
1974).  Berberis  sonnei  was  not  relocated 
until  a  1973  collection  by  Tahoe- 
Truckee  high  school  student,  Cathy 
Kramer,  from  the  site  presumably 
visited  by  Sonne  nearly  90  years  earlier 
(Roof  1974). 

Taxonomic  relationships  between 
members  of  the  Berberis  aquifolium 
complex,  which  includes  B.  repens  and 
B.  sonnei,  have  long  been  confused. 
Abrams  (1934)  and  McMinn  (1939)  both 
recognized  a  close  relationship  between 
B.  sonnei  and  B.  repens.  McMinn  (1939) 
first  questioned  the  validity  of  B.  sonnei, 
observing  that  B.  sonnei  perhaps  was 
"onlv  a  more  upright  form  of  B.  repens. 
Yoder-Williams  (1985,  1986,  1987) 
attributed  frequent  misclassiHcation  of 
herbarium  specimens  to  the  use  of 
taxonomic  Characters  incapable  of 
consistently  separating  taxa  of  the  group 
because  they  failed  to  account  for 
variability  throughout  the  range  of  the 
complex. 


Yoder-Williams  (1985,  1986,  1987) 
evaluated  the  diagnostic  value  of 
Berberis  characters,  including  presence 
of  papillae,  glossiness  of  upper  and 
lower  leaf  surfaces,  plant  height,  and 
leaf  tooth  spination.  As  a  result  of  his 
evaluation,  Yoder-Williams  concluded 
in  several  unpublished  manuscripts  that 
cm  analysis  of  possible  characters  to 
separate  Berberis  sonnei  from  both  B. 
repens  and  B.  aquifolium  as  treated  by 
Abrams  (1934)  '"failed  to  produce  any 
clear  distinctions,'"  and  that  the  taxon 
B.  sonnei  should  be  reduced  to 
synon)miy  under  B.  repens.  He 
recommended  further  field  work  and  a 
comprehensive  taxonomic  revision  of 
the  entire  group. 

Michael  Williams  (1993)  based  his 
treatment  of  California  Berberis  on  his 
taxonomic  studies  of  selected  members 
of  the  B.  aquifolium.  Williams's 
treatment  of  the  California  taxa  followed 
earlier  authors  (Scoggan  1978)  in 
placing  B.  repens  as  a  variety  of  B. 
aquifolium,  and  additionally 
synonymized  B.  sonnei  with  B. 
aquifolium  var.  repens.  The  latter  is  a 
wide-ranging  taxon  with  a  distribution 
from  the  Peninsular  Ranges  of  southern 
California  northward  to  British 
Columbia  and  eastward  to  the  Great 
Plains. 

In  the  Flora  of  North  America 
(Whittemore  1997),  both  Berberis 
aquifolium  var.  repens  and  B.  sonnei  are 
considered  to  be  synonyms  for  B. 
repens.  Berberis  repens  occurs  in  open 
forest,  grassland,  and  shrubland. 
Whittemore  (1997)  notes  that  Sonne's 
collections  from  Truckee  are  considered 
to  be  an  aberrant  form  of  B.  repens,  and 
that  subsequent  collections  from  this 
population  show  the  morphology 
typical  of  B.  repens  (Whittemore  1997). 
'The  range  for  B.  repens  is  similar  to  that 
described  for  B.  aquifolium  ssp.  repens. 

Previous  Federal  Action 

Federal  Government  actions  on 
Berberis  sonnei  began  as  a  result  of 
section  12  of  the  Act,  which  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct  in  the  United 
States.  This  report,  designated  as  House 
Document  No.  94-51,  was  presented  to 
Congress  on  January  9,  1975,  and 
included  B.  sonnei  as  an  endangered 
species.  We  published  a  notice  on  Juh- 
1,  1975  (40  FR  27823),  of  our  acceptance 
of  the  report  of  the  Smithsonian 
Institution  as  a  petition  within  the 
context  of  section  4(c)(2)  of  the  Act 
(petition  provisions  are  now  found  in 
section  4(b)(3)  of  the  Act)  and  our 
intention  thereby  to  review  the  status  of 
the  plant  taxa  named  therein.  Berberis 


sonnei  was  included  in  the  July  1,  1975, 
notice.  On  June  16,  1976,  we  published 
a  proposal  (41  FR  24523)  to  determine 
approximately  1,700  vascular  plant 
species,  including  B.  sonnei.  to  be 
endangered  species  piu-suant  to  section 
4  of  the  Act.  The  list  of  1 ,700  plant  taxa 
was  assembled  on  the  basis  of 
comments  and  data  received  by  the 
Smithsonian  Institution  and  the  Service 
in  response  to  House  Document  No.  94- 
51  and  our  July  1,  1975,  publication. 

General  comments  received  in 
relation  to  the  1976  proposal  were 
summarized  in  an  April  26,  1978, 
publication  (43  FR  17909).  We 
published  the  final  rule  to  list  Berberis^ 
sonnei  as  an  endangered  species  on    / 
November  6,  1979  (44  FR  64246). 

On  February  2,  1997,  we  received  a 
petition  to  delist  Truckee  barberry' 
[Mahonia  sonnei  [sic])  from  the  National 
Wilderness  Institute.  However,  in  April 
1995,  the  enactment  of  Public  Law  104- 
6  (P.L.  104-6)  prohibited  the  Ser\'ice 
from  expending  any  of  the  remaining 
appropriated  funds  for  the  final 
determinations  and  listing  of  plants  and 
animals  under  the  Act.  Subsequent 
Listing  Priority  Guidance,  published  on 
December  5.  1996  (61  FR  64479), 
identified  all  delisting  actions  as  Tier  4. 
and  deferred  action  on  all  delisting 
packages  until  Fiscal  Years  1998  and 
1999.  As  a  result  of  this  guidance  we 
were  unable  to  address  the  petition  to 
delist  the  species.  In  May  1998,  the 
Final  Listing  Priority  Guidance  for 
Fiscal  Years  1998  and  1999  (63  FR 
25508)  identified  all  delisting  actions  as 
Tier  2  priority  actions.  Beginning  in 
1999,  funding  for  work  on  delisting 
actions  was  provided  through  the 
recovery  program  rather  than  the  listing 
program  (64  FR  57114,  published 
October  22,  1999).  The  basis  for  the 
National  Wilderness  Institute  petition 
was  original  taxonomic  data  error.  We 
published  a  proposed  rule  to  remove 
Berberis  sonnei  from  the  Federal  List  of 
Endangered  and  Threatened  Plants  on 
September  3,  2002  (67  FR  56254),  based 
on  information  indicating  that  B.  sonnei 
is  not  a  discrete  taxonomic  entity  and 
does  not  meet  the  definition  of  a  species 
as  defined  by  the  Act.  The  proposed 
rule  also  ser\'ed  as  our  combined  90-day 
and  12-month  finding  on  this  petition. 

Summary  of  Issues  and 
Recommendations 

In  the  September  3.  2002.  proposed 
rule  (67  FR  56254)  and  associated 
notifications,  we  invited  all  interested 
parties  to  submit  comments  or 
information  that  might  contribute  to  the 
final  delisting  determination  for  this 
species.  The  public  comment  period 
ended  November  4.  2002.  We  contacted 
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and  snnt  dnnmincements  of  the 
proposed  rule  to  appropriate  Federal 
and  State  agencies,  (  ounty  governmHnt>. 
stientifit  organizations,  and  other 
interested  parties.  We  established  an 
Internet  web  site  for  electronic  submittal 
of  ( uminents  and  hearing  r^>quests  hv 
anv  party    In  addition,  we  soliiited 
formal  scientific  peer  reyiew  of  the 
proposal  in  accordance  with  our  [uly  1, 
1944.  InteragencN  Cooperatue  Poluv  for 
Peer  Review  in  Endangered  Species  ,Ai  t 
.Activities  (.59  FR  34270)   We  requested 
three  individuals  with  expertise  in  one 
or  several  fields,  including  familiarity 
with  the  species,  familiarity  with  the 
geographic  region  in  which  the  species 
occurs,  and  familiarity  with  the 
principles  f)f  conservation  biology,  to 
review  the  proposed  rule  by  the  close  of 
the  comment  period.  We  re(  eived 
comments  from  two  parties,  inc  hiding 
one  designated  peer  reviewer  Th^' 
comment  is  addressed  in  the  following 
summary  We  did  not  receive  any 
requests  for  a  public  hearing. 

[^suf  Both  commenters  agreed  with 
us  that  the  morphnlogi(  al  work  and 
conclusion  of  both  Michael  Yoder- 
Williams  and  .Man  Whittemore 
regarding  the  taxonomy  of  Rfrtif-n^ 
^onrtfi  are  scientifu  ally  snuini  !■-  i.ir  a^ 
existing  evideno-.  hut  requested  that  a 
molecular  analysis  nf  B   -.onnei  be 
conducted  to  determine  if  the  molecular 
evidence  correlates  with  the 
morphologic  al  evidence  before  delisting 
/?  Sonne/. 

Our  Rpsponsr  We  base  our  delisting 
dec:isions  upon  the  best  available 
commercial  and  scientific:  information, 
tiurrentlv,  no  one  has  performed  a 
molecular  analysis  of  Brrhens  sonnei. 
,\fter  a  review  of  all  available  data,  we 
have  made  the  determination  that  B 
sonnei  is  not  a  discrete  taxonomic  entity 
and  does  not  meet  the  definition  of  a 
species    fherefore,  r)ur  recommendation 
to  delist  B  sunnt'i  remains  unchanged 
If  new  information  becc^imes  available 
through  molecular  analyses  that  shows 
that  B   sonne;  is  a  discrete  taxonomic 
entity,  we  will  reexamine  the  threat•^  tn 
determine  if  it  should  be  listed  again 

Summary  of  Factors  .XfFecting  the 
Species 

Section  4  of  the  .-Xc  t  and  regulations 
(.50  CFR  part  424)  implementing  the 
listing  provisions  of  the  Act  set  forth  the 
proc:edures  for  listing,  reclassifying,  or 
remo\  ing  species  from  listed  status   We 
ma\  list  a  species  as  endangered  or 
threatened  bf-cause  of  one  or  more  of  the 
five  factors  described  in  section  4(al(ll 
of  the  AvX:  we  must  consider  these  same 
five  fdL  tors  in  delisting  a  species. 
.According  to  50  CFR  424.11(d)  of  our 
regulations,  we  may  delist  a  species  if 


the  best  available  scientific  and 
( iimmercial  data  indicate^  that  the 
species  is  neither  endangered  nor 
threatened  for  the  following  reasons:  (1) 
The  species  is  extinct.  (2J  the  species 
has  recovered  and  is  no  longer 
endangered  or  threatened:  and/or  (3)  the 
original  sc  lentific  data  used  at  the  time 
the  spt'c  les  was  c;lassifieci  were  in  error 

We  have;  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  taxonomic 
classification  of  Werhens  [-SUihnnia] 
sonnei  and  have  determined  that 
previous  c  lassific:ation  of  the  spec:ies  is 
not  taAonomic:ally  c;orrec  t  and  that  the 
entity  listed  as  B  sonnri  does  not  meet 
the  definition  of '  species"  in  the  .Act. 
Therefore,  we  have  determined  that  it  is 
appropriate  to  delist  or  remove  Bfrbpris 
{-Mahoniiil  so;uiei  from  the  List  of 
Endangered  and  Threatened  Plants. 

The  five  factors  affecting  the  species, 
as  described  in  section  4(a)(1)  of  the 
.Ac  t.  and  their  i  urrent  application  to 
Bt-'rhrns  (-MiihcnKi)  sonrifi  (Abrams) 
McMinii  (True  kee  l),irberr\ )  are  as 
follows: 

.A,  Tbf  /)rf'Sf'n(  'U'  thrvali'nni 
dpstniction.  nvjiiitu  ntinii.  or 
rurtailmcnt  of  ita  habitat  or  range. 
Berbehs  repens.  with  which  B.  sonnei 
has  bet'ii  c  omfiined   is  a  common 
-.[!•■(  les  ranging  troin  California 
northwani  to  British  (Columbia  and 
Alberta  <md  eastward  to  the  ( ircMt  Plains 
(Whittemore  1997)  This  wide-ranging 
taxon  IS  not  threatened   .Although 
urbanization  dnd  other  .k  tivities  may 
destrov  or  modify  its  habitat  in  Ujcalized 
areas,  there  i-.  nn  e\  idein  e  that  habitat 
destruction  or  hhkIiIk  atioii  threaten  the 
continued  existence  of  B  repens. 

B-  (herutilizdtion  far  commercial . 
recreational,  scientific,  or  educational 
purposes  The  final  rule  adding  Berberis 
sonnei  to  the  endangered  sp<!c.:ies  list 
cited  removal  nf  plants  from  the  one 
kni'un  pnpulatmii  as  a  threat  bec:ause 
Berhfris  spec  les  are  widely  used  as 
ornanieiitals.  Because  Berberis  repens, 
with  whic  fi  B  sonnei  has  bc^en 
(  (imbined,  is  c:ommon  and  wide- 
ranging,  removal  of  plants  for 
ornamental  purposes  does  not  threaten 
this  spec  les 

C   Disease  or  prf-datioii    Neithc^r 
disease!  nor  [iredation  were  c  ited  as 
threats  in  the  final  rule  to  list  Berberis 
sonnei  as  an  endcUigered  spec:ies,  and 
they  do  nnt  threaten  the  i ominon  and 
wide-ranti;ni;  t.iMin  B  repens.  with 
whic:h  B  ^onitfi  ti.is  l)een  combined. 

D.  The  inade(]uiir\    it  r\istnm 
reiiu!titor\  i!i''i  h.oni^ins    Tht.'re  is  no 
evidenc:e  that  the  i  niiimon  diid  wicie- 
ranging  Berberis  repens.  with  which  B 
sonnei  has  been  combined.  rec)uires 
regulator\  uiec  tianisins  to  sustain  it.  The 


(^alilornia  Department  of  Fish  and  Game 
tentatively  plans  to  prepare  a  proposal 
to  delist  B.  sonnei  sometime  in  the 
future  (Sandra  Morey,  California 
Department  of  Fish  and  Game,  pers, 
comm.  2001). 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
final  rule  listing  Berberis  sonnei  as  an 
endangered  species  cited  low  seed  set 
and  seed  viability  as  threats  to  the  one 
known  population.  Neither  of  these 
factors  threatens  the  common  and  wide- 
ranging  B.  repens.  with  which  B.  sonnei 
has  been  combined. 

In  summary,  our  regulations  at  50 
CFR  424.11(d)  state  that  a  species  may 
be  delisted  if — (1)  It  becomes  extinct,  (2) 
it  recovers,  and/or  (3)  the  original 
classification  data  were  in  error.  We 
believe  current  scientific  information 
demonstrates  that  Berberis  sonnei  does 
not  represent  a  valid  taxonomic  entity 
and,  therefore,  does  not  meet  the 
definition  of  "species"  in  section  3(15) 
of  the  Act.  In  addition,  we  have 
determined  that  B.  repens.  with  which 
B.  sonnei  has  been  combined,  is  not  an 
endangered  or  threatened  species.  We, 
therefore,  conclude  that  B.  sonnei  no 
longer  warrants  listing  under  the  Act. 

Effects  of  the  Rule  „ 

This  action  removes  Berberis  sonnei 
from  the  List  of  Endangered  and 
Threatened  Plants.  The  prohibitions  and 
c:onseryation  measures  provided  by  the 
Act  no  longer  apply  to  this  species. 
Therefore,  interstate  commerce,  import, 
and  export  of  B  sonnei  are  no  longer 
prohibited  under  the  Act.  In  addition, 
Federal  agencies  no  longer  are  required 
to  consult  with  us  to  insure  that  any 
action  thev  authorize,  fund,  or  carry  nut 
is  not  likely  to  jeopardize  the  continued 
existence  of  B  sonnei.  The  use  of  B. 
sonnei  must  comply  with  State 
regulations.  There  is  no  designated 
critical  habitat  for  this  species. 

Future  Conservation  Measures 

There  are  no  specific  preservation  or 
management  programs  for  Berberis 
sonnei.  Section  4(g)(1)  of  the  Act 
requires  us  to  monitor  for  at  least  5 
years  species  that  are  delisted  due  to 
recovery.  Because  B.  sonnei  is  being 
delisted  due  to  new  information  that 
demonstrates  that  the  original 
classification  was  in  error,  rather  than 
due  to  recovery,  the  Act  does  not 
require  us  to  monitor  this  plant  species 
following  its  delisting. 

Effective  Date 

This  rule  relieves  an  existing 
restriction.  Therefore,  in  accordance 
with  5  U.S.C.  553(d),  we  have 
determined  that  good  cause  c;xists  to 
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make  this  rule  effective  immediately. 
Delay  in  implementation  of  this 
delisting  could  cost  government 
agencies  staff  time  and  monies  on 
conducting  section  7  consultations. 
Relieving  the  existing  restrictions 
associated  with  this  listed  species  will 
enable  Federal  agencies  to  minimize  any 
further  delays  in  project  planning  and 
implementation. 

Paperwork  Reduction  Act 

This  rule  does  not  include  emy 
collections  of  information  that  require 
approval  by  OMB  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.]. 
A  Federal  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  has  a  current  valid  OMB 
control  number.  *' 

National  Environmental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment  or 
Environmental  Impact  Statement,  as 
defined  under  the  authority  of  the 


National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  We 
published  a  notice  outlining  our  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25,  1983  (48  FR 
49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 


Regulation  Promulgation 

■  For  the  reasons  set  out  in  the  preamble, 
we  hereby  amend  part  17,  subchapter  B 
of  chapter  I,  Title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

■  1,  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201^245;  Pub.  L.  99- 
625.  100  Stat.  3500.  unless  otherwise  noted. 

§17.12    [Amended] 

■  2.  Section  17.12(h)  is  amended  by 
removing  the  entr\'  for  Berberis  sonnei 
[=Mahonia  s.),  Truckee  barberrv,  under 
"FLOWERING  PLANTS."  from' the  List 
of  Endangered  and  Threatened  Plants. 

Dated:  September  23.  2003. 

Marshall  )ones. 

Deputy  Director.  U.S.  Fish  and  Wildlife 
Service. 

|FR  Doc.  03-24858  Filed  9-30-03;  8:45  am) 
BILLING  CODE  4310-55-P 
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"his  sectior  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putlic  ot  tre  proposed 
issuance  of  'ules  and  regulations   The 
purpose  of  these  notices  is  to  give  interested 
f>;rsons  an  opportunity  to  participate  m  the 
rule  maKing  prior  to  the  adoption  of  *he  ^^r^af 
rules 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFR  Parts 
[Docket  No.  03-  ?21 
RIN  1557-AC77 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  225 
[Regulations  H  and  Y;  Docket  No.  R-1162] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 

RIN  3064-AC75 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  SuF>ervision 

12  CFR  Pan  567 
[No.  2003-471 
RIN  1550-AB81 

Risk-Based  Capital  Gui'ielines:  Capital 
Adequacy  Guidelines;  Capital 
Maintenance:  Asset-Backed 
Commercial  Paper  PrograniS  and  Early 
Amortization  Provisions 

AGENCIES:  Office  nf  the  C.iimptrollf  r  (if 
tht'  C^urrt'nrv.  Trcdsurv:  Board  nf 
(Icnerniirs  of  the  P^ederal  Reserve 
System.  Federal  Deposit  Insurance 
("(irpuration;  and  Offir  e  of  Thrift 
Super\.isi(in,  Treasurs' 
ACTION:  loint  notue  of  prnposed 
rulemaking 

SUMMARY:  The  Office  of  th"  (;oni()troll'T 
of  the  Currenc  v  (OCC).  Board  of 
Governors  of  the  Federal  Reser\e 
System  (Board).  Federal  Deposit 
Insurance  Corporation  (FDIC),  and 
Office  of  Thrift  Supervision  ((JTS) 
(coHectivelv.  the  agencies)  are 
proposing  to  amend  their  nsk-hased 
capital  standard.s  by  removing  a  sunset 


provision  in  order  t.    permit  sponsoring 
hanks,  hank  hnlduig  (  omp.inies.  and 
thrifts  (<  ollei  tiveU  ,  spi  iiisoriiig  banking 
oryanizatioiisl  to  c  ontinui'  to  e\(  lude 
from  their  risk-weighted  asset  b.ise  those 
assets  m  asset-b.uked  commen  i.il  [laper 
,.\B(  ;P!  pro!;r.iiiis  that  are  (  on  soli  dated 
onto  sponsoring  hanking  orgaiii/.ations' 
haialK  e  sheets  aS  a  result  ot  a  re{  eiltlv 
issued  accounting  interpretation. 
FinaiK  i.ii  Accounting  Standards  Board 
liit>Tpr>'tatio[i  No  4t).  (  oiisoiidation  of 
\'. in. idle  hiterest  taitiiies  (FIN  4t))   The 
ri'iii'i;,!!  ot  tile  sunset  provision  is 
contingent  upon  the  ageiii  les 
implementing  altern.iti\  e,  more  risk- 

Se[isitl\  e  risk-h,tsed  (  .tpital 

r-'M  iirements  tor  (  redit  exposures 
iiisiiig  Irom  involvement  with  ABC^P 
proi;ranis.  Se»'  Se(  tion  1  ot  the 
SUPPLEMENTARY  INFORMATION  tor 
disi  ussiiiii  oi  ,1  rel.ited  |oint  interim 
final  rule  jiuhlished  i  oiu  urrentU  with 
this  notice  of  proposed  ruleni.iking 

The  agtTi'.raes  also  ,ire  proposing  to 
require  fianking  organizations  lo  hold 
risk-tjast-d  :  'oital  against  lu|uiditv 
facilities  with  an  original  matuntv  oi 
one  year  or  less  that  orgaiii/..itions 
provid.   t;-   VRt'P  [uogranis,  regardless  of 
whether  the  orgau.  Mtioii  s[)onsors  the 
prov;iam  or  must  i  ousululate  the 
program  under  (iAAF    This  treatment 
recogni/es  iha*  sinh  f.u  ilities  expose 
banking  or>;ani/atii  ■;'s  ti  I  iredit  risk  and 
is  consistent  \v  I'h  tlie  iiui,;str\  s  pra(  tu  e 
of  internallv  .illot  .it'Ui;  >•(  ononiK  (  apital 
against  this  risk  assot  lati  ;l  with  such 
f.icilitie.s.  .^.  st^parate  (  ap-'^d  i  barge  on 
liiiuiditv  facilities  [)rovh!  'd  lo  an  .-^.Bdl' 
piomam  '.\ouid  not  be  reijuired  if  a 
banking  org.ini^.ition  must  or  (booses  to 
consolidate  the  program  for  purposes  of 
risk-hased  i  ajiital. 

In  addition,  the  agencies  are 
[imposing  a  risk-bastMi  capit.ii  charge  for 
(  ertaiii  tvpes  of  securitizations  of 
re\nl\ing  retail  credit  facilities  (for 
example   I  redit  (  ard  receivables)  that 
nil  orfiorati'  ►■ark  .miorti/ation 
provisions    The  t'ftei  t  of  these  capital 
[iroposals  will  be  to  more  cdosely  align 
th"  risk-based  i  apital  reciuirements  with 
the  assiK  lated  risk  of  the  exposures. 

FiiiaiU  .  the  ageiu  les  are  proposing  to 
amend  their  risk-bastnl  capital  standards 
bv  deleting  tablt^s  and  attachments  that 
summarize  risk  categories,  credit 
((inversion  factors,  and  transitional 
arrangements 


DATES:  ('omments  on  the  joint  notice  of 
prLiposed  rulemaking  must  be  received 
hv  November  17,  2003. 
ADDRESSES:  Comments  should  be 
directed  to; 

fXX'  You  sh(juld  send  comments  to 
the  Public  Information  Room.  Office  of 
the  Comptroller  of  the  Currency, 
Mailstop  1-5.  Attention:  Docket  No.  03- 
22,  250  E  Street.  SVV..  Washington,  DC 
20219  Due  to  delays  in  the  delivery  of 
[laper  mail  in  the  VVashington  area  and 
,it  the  OCC.  commenters  are  encouraged 
to  submit  comments  by  fax  or  e-mail, 
("omments  mav  be  sent  bv  fax  to  (202) 
H74-444H,  or  bv  e-inail  to 
rciis  commentsviocc.treas.gov.  You  can 
make  an  appointment  to  inspect  and 
photocopy  the  comments  by  calling  the 
Publif  Information  Room  at  (202)  874- 
.5043. 

Board-  Comments  should  refer  to 
Docket  No.  R-1162  and  may  be  mailed 
to  Ms.  Jennifer  I   Johnson.  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20551. 
However,  because  paper  mail  in  the 
Washington  area  and  at  the  Board  of 
Governors  is  subject  to  delay,  please 
consider  submitting  your  comments  by 
e-mail  t(.i 

regs. comment S'&federalreserve. gov.  or 
faxing  them  to  the  Office  of  the 
.Secretary  at  202/452-3819  or  202/452- 
3102.  Members  of  the  public  may 
inspect  comments  in  Room  MP-500  of 
the  Martin  Building  between  9  a.m.  and 
5  p.m.  weekdays  pursuant  to  §261.12, 
except  as  provided  in  §261.14.  of  the 
Board's  Rules  Regarding  Availability  of 
Information.  12  CFR  261.12  and  261.14. 

FDIC  Written  comments  should  be 
addressed  to  Robert  E.  Feldman, 
Executive  Secretary.  Attention: 
(^.omments/OES.  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW..  Washington.  DC  20429.  Comments 
mav  be  hand  delivered  to  the  guard 
station  at  the  rear  of  the  550  17th  Street 
Building  (located  on  F  Street),  on 
business  davs  between  7  a.m.  and  5  p.m. 
(Fax  number:  (202)  898-3838:  Internet 
address:  comments&fdic.gov]. 
Comments  may  be  inspected  and 
photocopied  in  the  FDIC  Public 
Information  Center,  Room  100.  801  17th 
Street,  NW..  Washington,  DC,  between  9 
a.m.  and  4:30  p.m.  on  business  days. 

OTS:  Send  comments  to  Regulation 
Comments,  Chief  Counsel's  Office, 
Office  of  Thrift  Supervision,  1700  G 
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Street,  NW..  Washington,  DC  20552, 
Attention:  No.  2003-47. 

Delivery:  Hand  deliver  comments  to 
the  Guard's  Desk,  East  Lobby  Entrance, 
1 700  G  Street,  NW.,  from  9  a.m.  to  4 
p.m.  on  business  days.  Attention: 
Regulation  Comments,  Chief  Counsel's 
Office.  Attention:  No.  2003-47. 

Facsimiles:  Send  facsimile 
transmissions  to  FAX  Number  (202) 
90B-6518.  Attention:  No.  2003-47. 

E-\fail:  Send  e-mails  to 
regs.romments@ots.treas.gov.  Attention: 
No.  2003-47  and  include  your  name 
and  telephone  number.  Due  to 
temporary  disruptions  in  mail  service  in 
the  Washington,  DC  area,  commenters 
are  encouraged  to  send  comments  by  fax 
or  e-mail,  if  possible. 

Availability  of  comments:  OTS  will 
post  comments  and  the  related  index  on 
the  OTS  Internet  Site  at  http:// 
v\-H^\:ots.treas.gov.  In  addition,  you  may 
inspect  comments  at  the  Public  Reading 
Room,  1700  G  Street.  NW..  by 
appointment.  To  make  an  appointment 
for  access,  call  (202)  906-5922,  send  an 
e-mail  to  public.info@ots.treas.gov,  or 
send  a  facsimile  transmission  to  (202) 
906-7755.  (Please  identify  the  materials 
you  would  like  to  inspect  to  assist  us  in 
serving  you.)  We  schedule 
appointments  on  business  days  between 
10  a.m.  and  4  p.m.  In  most  cases, 
appointments  will  be  available  the 
business  day  after  the  date  we  receive  a 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Amrit  Sekhon,  Risk  Expert, 
Capital  Policy  Division,  (202)  874-5211; 
Mauricio  Claver-Carone,  Attorney,  or 
Ron  Shimabukuro,  Special  Counsel. 
Legislative  and  Regulatory  Activities 
Division,  (202)  874-5090,  Office  of  the 
Comptroller  of  the  Currency.  250  E 
Street,  SW.,  Washington,  DC  20219. 

Board:  Thomas  R.  Boemio,  Senior 
Supervisory  Financial  Analyst,  (202) 
452-2982,  David  Keras,  Supervisory 
Financial  Analyst,  (202)  452-2428, 
Barbara  Bouchard.  Assistant  Director, 
(202)  452-3072,  Division  of  Banking 
Supervision  and  Regulation;  or  Mark  E. 
Van  Der  Weide,  Counsel.  (202)  452- 
2263,  Legal  Division.  For  the  hearing 
impaired  only.  Telecommunication 
Device  for  the  Deaf  (TDD).  (202)  263- 
4869. 

FDIC:  Jason  C.  Cave,  Chief,  Policy 
Section,  Capital  Markets  Branch,  (202) 
898-3548,  Robert  F.  Storch.  Chief 
Accountant,  (202)  898-8906.  Division  of 
Supervision  and  Consimier  Protection; 
Michael  B.  Phillips.  Counsel.  (202)  898- 
3581,  Supervision  and  Legislation 
Branch,  Legal  Division,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW.,  Washington.  DC  20429. 


OTS:  Michael  D.  Solomon,  Senior 
Program  Manager  for  Capital  Policy, 
(202)  906-5654.  David  W.  Riley.  Project 
Manager,  Supervision  Policy.  (202)  906- 
6669;  or  Teresa  A.  Scott,  Counsel 
(Baiiking  and  Finance),  (202)  906-6478, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW,  Washington.  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

L  Asset-Backed  Commercial  Paper 
Programs 

Background 

An  asset-backed  commercial  paper 
(ABCP)  program  typically  is  a  program 
through  which  a  banking  organization 
provides  funding  to  its  corporate 
customers  by  sponsoring  and 
administering  a  bankruptcy-remote 
special  purpose  entity  tbat  purchases 
asset  pools  from,  or  extends  loans  to, 
those  customers.  The  asset  pools  in  an 
ABCP  program  might  include,  for 
example,  trade  receivables,  consumer 
loans,  or  asset-backed  securities.  The 
ABCP  program  raises  cash  to  provide 
funding  to  the  banking  organization  s 
customers  through  the  issuance  of 
commercial  paj^r  into  the  market. 
Typically,  the  sponsoring  banking 
organization  provides  liquidity  and 
credit  enhancements  to  the  ABCP 
program,  which  aid  the  program  in 
obtaining  high  quality  credit  ratings  that 
facilitate  the  issuance  of  the  commercial 
paper.  1 

In  January  2003,  the  Financial 
Accounting  Standards  Board  (FASB) 
issued  interpretation  No.  46, 
"Consolidation  of  Variable  Interest 
Entities"  (FIN  46),  requiring  the 
consolidation  of  variable  interest 
entities  (VIEs)  onto  the  balance  sheets  of 
companies  deemed  to  be  the  primary 
beneficiaries  of  those  entities.  ^  FIN  46 


'  For  the  purposes  of  this  proposed  rule,  a 
banking  organization  is  considered  the  sponsor  of 
an  ABCP  program  if  it  establishes  the  program; 
approves  the  sellers  permitted  to  participate  in  the 
program;  approves  the  asset  pools  to  be  purchased 
by  the  programs;  or  administers  the  ABCP  progam 
by  monitoring  the  assets,  arranging  for  debt 
placement,  compiling  monthly  reports,  or  ensuring 
compliance  with  the  program  documents  and  with 
the  program's  credit  and  investment  policy. 

2  Under  FIN  46,  the  FASB  broadened  the  criteria 
for  determining  when  one  entity  is  deemed  to  have 
a  controlling  financial  interest  in  another  entity 
and,  therefore,  when  an  entity  must  consolidate 
another  entity  in  its  financial  statements.  An  entity 
generally  does  not  need  to  be  analyzed  under  FIN 
46  if  it  is  designed  to  have  "adequate  capital,"  as 
described  in  FIN  46,  and  its  shareholders  control 
the  entity  with  their  share  votes  and  are  allocated 
its  profits  and  losses.  If  the  entity  fails  these  criteria, 
it  tjrpically  is  deemed  a  VIE  and  each  stakeholder 
in  the  entity  (a  group  that  can  include,  but  is  not 
limited  to,  legal-form  equity  holders,  creditors, 
sponsors,  guarantors,  and  servicers)  must  assess 
whether  it  is  the  entity's  "primary  beneficiary" 
using  the  FIN  46  criteria.  This  analysis  considers 
whether  effective  control  exists  by  evaluating  the 


likely  will  result  in  the  consolidation  of 
many  ABCP  programs  onto  the  balance 
sheets  of  banking  organizations 
beginning  in  the  third  quarter  of  2003. 
In  contrast,  under  pre-FIN  46 
accounting  standards,  the  sponsors  of 
ABCP  programs  normally  have  not  been 
required  to  consolidate  the  assets  of 
these  programs.  Banking  organizations 
that  are  required  to  consolidate  ABCP 
program  assets  will  have  to  include  all 
of  the  program  assets  (mostly 
receivables  and  securities)  and 
liabilities  (mainly  commercial  paper)  on 
their  September  30,  2003  balance  sheets 
for  purposes  of  the  bank  Reports  of 
Condition  and  Income  (Call  Report),  the 
Thrift  Financial  Report  (TFR),  and  the 
bank  holding  company  financial 
statements  (FR  Y-9C  Report).  If  no 
changes  were  made  to  regulator}-  capital 
standards,  the  resulting  increase  in  the 
asset  base  would  lower  both  the  tier  1 
leverage  and  risk-based  capital  ratios  of 
banking  organizations  tliat  must 
consolidate  the  assets  held  in  ABCP 
programs. 

The  agencies  believe  that  the 
consolidation  of  ABCP  program  assets 
could  result  in  risk-based  capital 
requirements  that  do  not  appropriately 
reflect  the  risks  faced  by  banking 
organizations  involved  with  these 
programs.  In  the  view  of  the  agencies, 
banking  organizations  generally  face 
limited  risk  exposure  to  ABCP 
programs.  This  risk  usually  is  confined 
to  the  credit  enhancements  and 
liquidity  facility  arrangements  that 
banking  organizations  provide  to  these 
programs.  In  addition,  operational 
controls  and  structural  provisions,  along 
with  overcollateralization  or  other  credit 
enhancements  provided  by  the 
companies  that  sell  assets  into  ABCP 
programs  mitigate  the  risk  to  which 
sponsoring  banking  organizations  are 
exposed. 

Because  of  the  limited  risks,  in  a 
related  joint  interim  rule  published 
elsewhere  in  today's  Federal  Register, 
the  agencies  amended  their  risk-based 
capital  standards  to  permit  sponsoring 
banking  organizations  to  exclude  ABCP 
program  assets  that  must  be 
consolidated  by  the  organization  under 
FIN  46  from  risk-weighted  assets  for 
purposes  of  calculating  the  risk-based 
capital  ratios  through  the  end  of  the  first 
quarter  of  2004.  The  agencies  also 
amended  their  risk-based  capital  rules 
to  exclude  from  tier  1  jmd  total  risk- 
based  capital  any  minority  interest  in 
sponsored  ABCP  programs  that  are 


entity's  risks  and  rewards.  In  the  end.  the 
stakeholder  who  holds  the  majority  of  the  entity's 
risks  or  rewards  is  the  primary  beneficiary  and  must 
consolidate  the  VIE. 
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consolidated  under  FIN  46.  Exclusion  of 
minority  interests  associated  with 
consolidated  ABCP  programs  is 
appropriate  when  such  programs'  assets 
are  not  included  in  a  sponsoring 
organization's  nsk-weighted  asset  base 
and.  thus,  are  nut  assessed  a  risk-based 
capital  charge.  This  interim  risk-based 
capital  treatment  will  e.xpire  on  April  1, 
2004  The  period  during  which  the 
interim  rule  is  in  effect  provides  the 
agencies  with  additiunal  time  to 
develop  appropriate  risk-based  capital 
requirements  for  banking  organizations 
sponsorship  and  other  involvement 
with  ABCP  programs  and  to  receive 
comments  from  the  industry  on  this 
proposal 

The  interim  risk-based  capital 
treatment  does  not  alter  anv  accounting 
requirements  as  established  by  GAAP  i>r 
the  manner  in  which  banking 
organizations  report  consolidated  un- 
balance sheet  assets   In  addition,  the 
risk-based  capital  treatment  set  forth  in 
the  interim  final  rule  and  its  proposed 
continuation  in  this  joint  notice  of 
proposed  rulemaking  does  not  affect  the 
denominator  of  the  tier  1  leverage 
capital  ratio,  which  would  continue  to 
be  based  primarily  on  on-balanco  sheet 
assets  as  reported  under  (iAAP  Thus,  as 
a  result  of  FIN  46.  banking  organizations 
must  include  all  assets  of  consolidated 
.\BCP  programs  in  on-balance  sheet 
assets  for  purposes  of  calculating  the 
tier  1  leverage  capital  ratio. 

In  contrast  to  most  other  cases  where 
minoritv  interests  in  consolidated 
subsidiaries  are  included  as  a 
component  of  tier  1  capital  and,  hence, 
are  incorporated  into  the  tier  1  leverage 
capital  ratio  calculation,  minority 
interests  related  to  sponsoring  banking 
organizations'  ABCP  program  assets 
consolidated  as  a  result  of  FIN  46  are 
not  to  be  included  in  tier  1  capital 
Thus,  the  reported  tier  1  leverage  capital 
'  ratio  for  a  sponsoring  banking 
organization  would  likely  be  lower  than 
it  would  be  if  only  the  ABCP  program 
assets  were  consolidated.  The  agencies 
do  not  anticipate  that  the  exclusion  of 
minoritv  interests  related  to 
consolidated  ABCP  programs  assets 
would  significantly  affect  the  tier  1 
leverage  capital  ratio  of  sponsoring 
banking  organizations  because  the 
amount  of  equity  in  ABCP  programs 
generallv  is  small  relative  to  the  capital 
levels  of  the  sponsoring  organizations. 

Proposed  Risk-Based  Capital  Treatment 
for  ABCP  Exposures 

In  this  notic:e  of  proposed  rulemaking, 
the  agencies  are  proposing  to  amend 
their  risk-based  capital  standards  by 
removing  the  April  1    2004  sunset 
provision  so  that  ABCP  prugram  assets 


consolidated  under  FIN  46  and  any 
associated  minority  interests  continue  to 
be  excluded  from  risk-weighted  assets 
and  tier  1  capital,  respectively,  when 
sponsoring  banking  organizations 
calculate  their  tier  1  and  total  risk-based 
capital  ratios.  The  propo.sed  removal  nf 
the  sunset  provision  is  contingent  upon 
the  agencies  implementing  an 
alternative,  more  risk-sensitive 
approach  to  the  risk  exposures  arising 
from  ABCP  programs. 

AccordingK ,  the  agencies  are 
proposing  to  amend  their  risk-based 
capital  requirements  to  assess  more 
appropriate  capital  charges  against  the 
credit  exposures  that  arise  from  ABCP 
programs,  including  liquidity  facilities 
with  an  original  maturity  of  one  year  or 
less  (that  is,  shf)rt-term  liquidity 
facilities)   The^gencies  believe  that  this 
proposal  would  result  in  a  capital 
re<iuirement  that  is  more  commensurate 
with  the  credit  risk  to  which  banking 
organizations  are  exposed  as  a  result  of 
their  sponsorship  and  other 
involvement  with  ABCP  programs.  The 
capital  charge  for  short-term  liquidity 
facilities  that  are  provided  to  ABCP 
programs  generally  wouhl "apply  even  if 
FIN  46  would  neit  require  the  program 
to  be  consolidated 

Liquiditv  facilities  extended  to  ABCP 
programs  are  commitments  to  lend  to,  or 
purchase  assets  from,  the  programs  in 
the  event  that  funds  are  needed  to  repay 
maturing  commen  lal  paper.  Typically, 
this  need  for  liquidity  is  due  to  a  timing 
mismatch  between  cash  collections  on 
the  underlving  assets  in  the  program 
and  scheduled  repayments  of  the 
commercial  paper  issued  by  the 
program.  Currently,  liquidity  facilities 
with  an  original  maturitv  of  over  one 
vear  (that  is.  long-term  liquidity 
fa(  iiities)  are  converted  to  an  on-balance 
sheet  credit  equivalent  amount  using 
the  50  percent  credit  conversion  factor. 
Short-term  liquidity  facilities  are 
converted  to  an  on-balance  sheet  credit 
equivalent  amount  utilizing  the  zero 
percent  credit  conversion  factor.  As  a 
result,  such  short-term  facilities 
currentlv  are  not  subject  to  a  risk-based 
capital  charge 

In  the  agencies'  view,  a  banking 
organizatitm  that  provides  liquidity 
facilities  to  .XBCP  programs  is  exposed 
to  c:redit  risk  regardless  of  the  tenure  of 
the  liquiditv  facilities.  For  example,  an 
ABCP  program  mav  draw  on  a  liquidity 
facilitv  at  the  first  sign  of  deterioration 
in  the  credit  qualitv  of  an  asset  pool  to 
buy  out  the  assets  and  remove  them 
from  the  program.  In  such  an  event,  a 
draw  exposes  the  oanking  organization 
providing  the  liquiditv  facility  to  credit 
risk.  The  agencies  believe  that  the 
existing  risk-based  capital  rules  do  not 


adequately  reflect  the  risks  associated 
with  short-term  liquidity  facilities 
extended  to  ABCP  programs. 

Although  the  agencies  are  of  the  view 
that  liquidity  facilities  expose  banking 
organizations  to  credit  risk,  the  agencies 
also  believe  that  the  short  tenure  of 
commitments  with  an  original  maturity 
of  one  vear  or  less  exposes  banking 
organizations  to  a  lower  degree  of  credit 
risk  than  longer  tenure  commitments. 
This  difference  in  degree  of  credit  risk 
exposure  should  be  reflected  in  any 
potential  capital  requirement.  The 
agencies,  therefore,  are  proposing  to 
convert  short-term  liquidity  facilities 
provided  to  ABCP  programs  to  on- 
balance  sheet  credit  equivalent  amounts 
utilizing  the  20  percent  credit 
conversion  factor,  as  opposed  to  the  50 
percent  credit  conversion  factor  applied 
to  commitments  with  an  original 
maturitv  of  greater  than  one  year.  This 
amount  would  then  be  risk-weighted 
according  to  the  underlying  assets  or  the 
obligor,  after  considering  any  collateral 
or  guarantees,  or  external  credit  ratings, 
if  applicable.  For  example,  if  a  short- 
term  liquidity  facility  provided  to  an 
ABCP  program  covered  an  asset-backed 
security  (ABS)  externally  rated  AAA, 
then  the  amount  of  the  security  would 
be  converted  at  20  percent  to  an  on- 
balance  sheet  credit  equivalent  amount 
and  assigned  to  the  20  percent  risk 
category  appropriate  for  AAA-rated 
ABS.'  " 

In  many  cases,  a  banking  organization 
mav  have  multiple  exposures  that  may 
be  drawn  under  varying  circumstances 
within  a  single  ABCP  program  (for 
example,  both  a  credit  enhancement  and 
a  liquidity  facility).  The  agencies  do  not 
intend  to  subject  a  banking  organization 
to  duplicative  risk-based  capital 
requirements  against  these  multiple 
exposures  where  they  overlap  and  cover 
the  same  underlying  asset  pool.  Rather, 
a  banking  organization  must  hold  risk- 
based  capital  only  once  for  the  position 
covered  by  the  overlapping  exposures. 
Where  the  overlapping  exposures  are 
subject  to  different  risk-based  capital 
requirements,  the  banking  organization 
must  apply  the  risk-based  capital 
treatment  resulting  in  the  highest  capital 
charge  to  the  overlapping  portion  of  the 
exposures. 

For  example,  assume  a  banking 
organization  provides  a  program-wide 
credit  enhancement  covering  10  percent 
of  the  underlying  asset  pools  in  an 
ABCP  program  and  pool-specific 
liaaidity  facilities  covering  100  percent 


•  See  \Z  CFR  part  J.  appendix  A.  Section  4(dl 
{(X'X:).  12  CFR  part.s  208  and  225.  appendix  A. 
Ill  B  3  c  (FRB):  12  CFR  pari  325.  appendix  A, 
II.B  5  d  (P-DIC).  12  CFR  567  6(b)  (OTS) 
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of  each  of  the  underlying  asset  pools. 
The  banking  organization  would  be 
required  to  hold  capital  against  10 
percent  of  the  underlying  asset  pools 
because  it  is  providing  the  program- 
wide  credit  enhancement.  The  banking 
organization  also  would  be  required  to 
hold  capital  against  90  percent  of  the 
liquidity  facilities  it  is  providing  to  each 
of  the  underlying  asset  pools.  Moreover, 
if  a  banking  organization  had  to 
consolidate  ABCP  program  assets  onto 
its  balance  sheet  for  risk-based  capital 
purposes  because,  for  example,  the 
organization  was  not  the  sponsor  of  the 
program,  the  organization  would  not  be 
required  also  to  hold  risk-based  capital 
against  any  credit  enhancements  or 
liquidity  facilities  that  cover  those  same 
program  assets. 

If  different  banking  organizations 
provide  overlapping  exposures, 
however,  each  organization  must  hold 
capital  against  the  entire  maximum 
amount  of  its  exposure.  As  a  result, 
while  duplication  of  capital  charges  will 
not  occur  for  individual  banking 
organizations,  it  may  occur  where 
multiple  banking  organizations  have 
overlapping  exposm-es  to  the  same 
ABCP  program. 

The  agencies  also  are  proposing  that 
banking  organizations  that  are  subject  to 
the  market  risk  capital  rules  would  not 
be  permitted  to  apply  those  rules  to  any 
liquidity  facilities  held  in  the  trading 
book.  Rather,  organizations  will  be 
required  to  convert  the  notioned  amount 
of  all  liquidity  facilities  to  ABCP 
programs  tising  the  appropriate  credit 
conversion  factor  to  determine  the 
credit  equivalent  amount  for  liquidity 
facilities  that  are  structured  or 
characterized  as  derivatives  or  other 
trading  book  assets.  Thus,  for  example, 
all  liquidity  facilities  to  ABCP  programs 
with  an  original  maturity  of  one  year  or 
less  will  be  subject  to  a  20  percent 
conversion  factor  as  described  above, 
regardless  of  whether  the  exposure  is 
carried  in  the  trading  account  or  the 
banking  book.  The  agencies  request 
comment  on  this  prohibition  and  its 
implications. 

In  order  for  a  liquidity  facility,  either 
short-or  long-term,  provided  to  an  ABCP 
program  not  to  be  considered  a  recourse 
obligation  or  a  direct  credit  substitute, 
draws  on  the  facility  must  be  subject  to 
a  reasonable  asset  quality  test  that 
precludes  funding  assets  that  are  60 
days  or  more  past  due  or  in  default. 
Assets  that  are  past  due  60  days  or  more 
generally  are  considered  ineligible  for 
financing  based  upon  standard  industry 
practice  and  rating  agency  guidelines  for 
trade  receivables.  The  funding  of  assets 
past  due  60  days  or  more  using  a 
liquidity  facility  exposes  the  institution 


to  a  greater  degree  of  credit  risk 
compared  to  the  purchase  of  assets  of  a 
more  current  nature.  It  is  the  agencies' 
view  that  liquidity  facilities  that  are 
eligible  for  the  20  percent  or  50  percent 
conversion  factors  should  not  be  used  to 
fund  assets  with  the  higher  degree  of 
credit  risk  typically  associated  with 
seriously  delinquent  assets. 

In  addition,  if  the  assets  a  banking 
organization  would  be  required  to  fund 
pursuant  to  a  liquidity  facility  are 
initially  externally  rated  exposiues,  the 
facility  can  be  used  to  fund  only  those 
exposvires  that  are  externally  rated 
investment  grade  at  the  time  of  funding. 
Fmthermore,  the  liquidity  facility  must 
contain  provisions  that,  prior  to  any 
draws,  reduce  the  banking 
organization's  funding  obligation  to 
cover  only  those  assets  that  would  meet 
the  funding  criteria  under  the  facility's 
asset  quality  tests.  In  other  words,  the 
amount  of  coverage  provided  by  the 
liquidity  facility  must  decrease  as  assets 
that  meet  the  asset  qualitj'  test  decrease 
so  that  the  liquidity  facility  would  cover 
only  those  assets  satisfying  the  asset 
quality  test.  If  the  asset  quality  tests 
were  violated,  the  liquidity  facility 
would  be  considered  a  direct  credit 
substitute  and  would  be  converted  at 
100  percent  as  opposed  to  20  or  50 
percent. 

Additional  Risk-Based  Capital 
Considerations 

The  agencies  recognize  that  FIN  46 
may  affect  whether  consolidation  is 
required  of  other  VIE  structures  in 
addition  to  ABCP  programs  sponsored 
by  banking  organizations.  While  the 
ciurent  proposal  would  permit  banking 
organizations  to  exclude  from  risk- 
weighted  assets  only  sponsored  ABCP 
program  assets,  the  agencies  seek 
comment  on  whether  other  structures  or 
asset  types  affected  by  FIN  46  should  be 
eligible  for  risk-based  capital  treatment 
similar  to  that  proposed  for  banking 
organization-sponsored  ABCP  program 
assets.  In  addition,  the  agencies  request 
feedback  on  whether  banking 
organizations  expect  any  difficulties  in 
tracking  these  consolidated  ABCP 
program  assets  on  an  ongoing  basis.  The 
agencies  also  request  comment  on  any 
alternative  regulatory  capital 
approaches  that  should  be  considered, 
beyond  what  has  been  proposed. 

II.  Early  Amortization  Capital  Charge 

The  Agencies  also  are  seeking 
comment  on  the  assessment  of  a  risk- 
based  capital  charge  against  the  risks 
associated  with  early  amortization,  a 
common  feature  in  securitizations  of 
revolving  r3tail  credit  exposures  (for 
example,  credit  card  receivables).  When 


assets  are  securitized,  the  extent  to 
which  the  selling  or  sponsoring  entity 
transfers  the  risks  associated  with  the 
assets  depends  on  the  structure  of  the 
securitization  and  the  nature  of  the 
luiderlying  assets.  The  early 
amortization  provision  often  present  in 
securitizations  of  revolving  retail  credit 
facilities  increases  the  likelihood  that 
investors  will  be  repaid  before  being 
subject  to  any  risk  of  significant  credit 
losses.  For  example,  if  a  securitized 
asset  pool  begins  to  experience  credit 
deterioration  to  the  point  where  the 
early  amortization  provision  is 
triggered,  then  the  asset -backed 
securities  begin  to  pay  down  rapidly. 
This  occurs  because,  after  an  early 
amortization  provision  is  triggered,  if 
new  receivables  are  generated  from  the 
accounts  designated  to  the 
securitization  trust,  they  are  no  longer 
sold  to  investors,  but  instead  are 
retained  on  the  sponsoring  banking 
organization's  balance  sheet. 

Early  amortization  provisions  raise 
several  distinct  concerns  about  the  risks 
to  selling  banking  organizations.  First, 
the  seller's  interest  in  the  securitized 
assets  effectively  is  subordinated  to  the 
interests  of  the  investors  by  the  payment 
allocation  formula  applied  during  early 
amortization.  Investors  effectively  get 
paid  first,  and,  as  a  result,  the  seller's 
residual  interest  likely  will  absorb  a 
disproportionate  share  of  credit  losses. 

Second,  early  amortization  can  create 
liquidity  problems  for  selling 
organizations.  For  example,  a  credit 
card  issuer  must  fund  a  steady  stream  of 
new  credit  card  receivables  when  a 
securitization  trust  is  no  longer  able  to 
purchase  new  receivables  due  to  early 
amortization.  The  selling  organization 
must  either  find  an  alternative  buyer  for 
the  receivables  or  else  the  receivables 
will  accumulate  on  the  seller's  balance 
sheet,  creating  the  need  for  another 
source  of  funding  and  potentially  the 
need  for  additional  regulatory-  capital. 

Third,  the  first  two  risks  to  the  selling 
banking  organization  can  create  an 
incentive  for  the  seller  to  provide 
implicit  support  to  the  securitization 
transaction — credit  enhancement 
beyond  any  pre-existing  contractual 
obligations — to  prevent  an  early 
amortization.  Incentives  to  provide 
implicit  support  are,  to  some  extent, 
present  in  other  types  of  securitizations 
because  of  concerns  about  damage  to  the 
selling  organization's  reputation  and  its 
ability  to  securitize  assets  going  forward 
if  one  of  its  transactions  performs 
poorly.  However,  the  early  amortization 
provision  creates  additional  and  more 
direct  financial  incentives  to  prevent 
early  amortization  through  the  provision 
of  implicit  support. 
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This  is  not  the  first  time  that  the 
agencies  have  addressed  the  question  of 
whether  to  impose  a  capital  charge  on 
securitizations  of  revolving  credit 
e.xposures  incorporating  early 
amortization  provisions.  On  March  8. 
2000,  the  agencies  published  a  notice  of 
proposed  rulemaking  on  recourse  and 
direct  credit  substitutes  (6.5  FR  12320). 
In  that  proposal,  the  agencies  proposed 
a  fixed  conversion  factor  of  20  percent 
to  be  applied  to  the  amount  of  assets 
under  management  in  all  revolving 
securitizations  that  contained  early 
amortization  features,  in  re<;ognition  oi 
the  risks  associated  with  these 
structures  The  agencies  acknowledge 
that  the  March  2000  proposal  was  not 
particulariv  risk  sensitive  and  would 
have  required  the  same  amount  of 
capital  for  all  securitizations  of 
revolving  credit  exposures  that 
contained  early  amortization  features, 
regardless  of  the  risk  present  in  the 
securitization  transaction.  In  a 
subsequent  November  2001  rulemaking 
(66  FR  59614).  which  implemented 
manv  of  the  proposals  in  the  March 
2000  proposal,  the  agencies  reiterated 
their  concerns  with  early  amortization, 
indicating  that  the  risks  associated  with 
securitization,  including  those  posed  bv 
an  earlv  amortization  feature,  are  not 
fullv  captured  in  the  current  capital 
rules 

In  the  interim,  the  Basel  Committee 
on  Banking  Supervision  (BSf")  has  set 
forth  a  more  risk-sensitive  proposal  that 
would  a:^sess  capital  against 
securitizations  of  revolving  exposures 
with  earlv  amortization  features  based 
on  kev  indicators  of  risk,  such  as  excess 
spread  levels  Virtually  all 
securitizations  of  revolving  retail  credit 
facilities  that  include  early  amortization 
provisions  rely  on  excess  spread  as  an 
earlv  amortization  trigger.  For  example, 
earlv  amortization  generally  commences 
once  e.xcess  spread  falls  below  zero  for 
a  given  period  of  time.  International 
supervisors  recognize  that  there  is  a 
connection  between  early  amortization 
and  excess  spread  levels   In  a  separate 
rulemaking,  the  agencies  currently  are 
seeking  comment  on  the  proposals  the 
BSC  has  set  forth  for  large. 
internationally  active  banking 
organizations,^  The  risk-based  capital 
charge,  on  which  comment  is  sought  in 
this  proposed  rulemaking  for  the 


*On  August  4.  2003.  the  agencies  published  an 
ddvanred  notire  o!  propnsed  rulemaking  (.ANPR)  in 
the  Federal  Register  seeking  public  cdin.-neni  on  the 
implementation  (if  the  new  Basel  Capital  Accord  in 
the  L'nited  States  The  .\NPK  presents  an  overview 
'if  the  prop(ise<l  implementation  m  the  l'nited 
States  of  the  advance,  approaches  to  determining 
risk-based  capital  requirements  for  credit  and 
operational  risk 


exposurt!s  arising  from  early 
amortization  structures,  is  based  on  the 
proposal  set  forth  by  the  Basel 
Supervisors  (Committee,' 

The  agencies  believe  that  the  risks 
associated  with  early  amortization  exist 
for  all  banking  organizations  that  utilize 
securitizations  of  revolving  exposures  to 
fund  thtMr  operatitms.  Further,  the 
agencies  acknowledge  that  while  early 
amortization  events  are  infrequent,  an 
increasing  number  of  securitizations 
have  been  forced  to  unwind  and  repay 
investors  earlier  than  planned.  Given 
these  concerns,  the  agencies  are 
requesting  comment  on  whether  to 
impose  a  more  risk-sensitive  approach 
for  assessing  capital  against 
securitizations  of  revolving  retail  credit 
exposures  that  incorporate  early 
amortization  provisions,  which  would 
apply  to  all  banking  organizations  that 
use  these  vehicles  to  fund  their 
operations. 

Such  an  earlv  ainortiz<ition  capital 
charge  would  be  applied  to 
securitizations  of  revolving  retail  credit 
facilities  that  int  hide  earlv  amortization 
provisions,  whu  h  are  expected 
predominantly  to  be  credit  card 
securitizations.  Since  risk-based  capital 
alreadv  is  held  against  the  on-balance 
sheet  seller's  interest.  suc;h  a  capital 
chiirge  would  bt;  assessed  against  only 
the  off-balance  sheet  investors'  interest 
and  onlv  in  the  event  that  the  excess 
spread  in  the  transaction  has  declined  to 
a  predetermined  level.  The  proposed 
capital  rt'tiuireinent  would  assess 
increasing  amounts  of  risk-based  capital 
as  the  level  of  excess  spread  approaches 
the  earlv  amorti7.ation  trigger  (typically, 
a  three-month  average  excess  spread  of 
zero).  Therefore,  as  the  probability  of  an 
early  amortization  event  increases,  the 
capital  charge  against  the  off-balance 
sheet  portion  of  the  securitization  also 
would  incntase 

At  this  time,  the  agencies  are  only 
requesting  comment  on  whether  to 
assess  risk-based  capital  against 
securitizations  of  revolving  retail  credit 
exposures  (defined  to  include  personal 
and  business  credit  card  accounts),  even 
though  there  are  some  transactions  that 
securitize  revolving  corporate 
exposures,  such  as  certain  collateralized 
loan  obligations.  The  agencies  are 
considering  the  appropriateness  of 
applving  an  early  amortization  capital 
charge  to  securitizations  of  non-retail 
revolving  credit  exposures  and  request 
comment  on  this  issue. 


■The  credit  conversation  factors  used  in  this 
proposed  rulemaking  mirror  in  the  ageni  les   julv 
2003  .^dvan^  ed  Notice  of  Proposed  Rulemaking  for 
non-controlled  earlv  .unortizatioii  of  uncoininitti;d 
retail  credit  lines 


The  maximum  risk-based  capital 
requirement  that  would  be  assessed 
under  the  proposal  would  be  equal  to 
the  greater  of  (i)  the  capital  requirement 
for  residual  interests  or  (ii)  the  capital 
requirement  that  would  have  applied  if 
the  securitized  assets  were  held  on  the 
securitizing  banking  organization's 
balance  sheet.  The  latter  capital  charge 
generally  is  8  percent  for  credit  card 
receivables.  For  example,  if  a  banking 
organization,  after  securitizing  a  credit 
card  portfolio,  retains  a  combination  of 
an  interest-only  strips  receivable,  a 
spread  account,  and  a  subordinated 
tranche  that  equaled  12  percent  of  the 
transaction,  then  under  the  agencies' 
risk-based  capital  standards  the 
organization  would  be  assessed  a  dollar- 
for-dollar  capital  charge  against  the  12 
percent  of  retained,  subordinated 
securitization  exposures,  net  of  any 
associated  deferred  tax  liabilities.  In  this 
example,  there  would  be  no  incremental 
charge  for  early  amortization  risk. 
Alternatively,  if  the  amount  of  the 
retained  exposures  were  less  than  8 
percent,  which  is  the  risk-based  capital 
charge  for  credit  card  receivables  held 
on  the  balance  sheet,  then  the  charge 
against  the  retained  securitization 
exposures  plus  any  early  amortization 
capital  charge  would  be  limited  to  8 
percent.  Potentially,  if  the  exposure 
were  limited  by  contract,  the  risk-based 
capital  requirement  could  be  limited  to 
that  contractual  amount  under  the  low- 
level  exposure  rule. 

In  order  to  determine  whether  a 
banking  organizetion  securitizing 
revolving  retail  credit  facilities 
containing  early  amortization  provisions 
must  hold  risk-based  capital  against  the 
off-balance  sheet  portion  of  its 
securitization  (that  is,  the  investors' 
interest),  the  three-month  average  excess 
spread  must  be  compared  against  the 
difference  between  (i)  the  point  at 
which  the  securitization  trust  would  be 
required  bv  the  securitization 
documents  to  trap  excess  spread  (spread 
trapping  point)  in  a  spread  or  reserve 
account  and  (ii)  the  excess  spread  level 
at  which  early  amortization  would  be 
triggered.  This  differential  would  be 
referred  to  as  the  excess  spread 
differential  (ESD).  If  the  securitization 
documents  do  not  require  excess  spread 
to  be  trapped,  then  for  purposes  of  this 
calculation  the  spread  trapping  point  is 
deemed  to  be  450  basis  points  higher 
than  the  earlv  amortization  trigger.  If 
such  a  securitization  does  not  employ 
the  concept  of  excess  spread  as  a 
transaction's  determining  factor  of  when 
an  early  amortization  is  triggered,  then 
a  10  percent  credit  conversion  factor  is 
applied  to  the  outstanding  principal 
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balance  of  the  investors'  interest  at  the 
securitization's  inception,  regardless  of 
the  level  of  the  transaction's  excess 
spread.  Once  the  difference  between  the 
spread  trapping  point  and  the  early 
amortization  trigger  is  determined,  this 
difference  must  be  divided  into  four 
equal  segments. 

For  example,  if  the  spread  trapping 
point  is  4.5  percent  and  the  early 
amortization  trigger  is  zero,  then  the  450 
basis  point  difference  would  be  divided 
into  four  equal  segments  of  112.5  basis 
points.  A  credit  conversion  factor  of 
zero  percent  would  be  applied  to  the 
outstanding  principal  balance  of  the  off- 
balance  sheet  investors'  interest  if  a 
securitization's  three-month  average 
excess  spread  equaled  or  exceeded  the 
spread  trapping  point  (4.5  percent  in  the 
example).  Credit  conversion  factors  of  5 
percent,  10  percent,  50  percent,  and  100 
percent  are  assigned  to  each  segment  in 
descending  order  beginning  at  the 
spread  trapping  praint  as  the 
securitization  approaches  early 
amortization  as  follows: 

Example  of  Credit  Conversion 
Factor  Assignment  by  Segment 


Segment  of  excess  spread  dif- 
ferential 

Credit  con- 
version fac- 
tor 
(percent) 

450  bp  or  more 

0 

Less  than  450  bp  to  337.5  bp  .. 
Less  than  337.5  bp  to  225  bp  .. 
Less  than  225  bp  to  1 12.5  bp  .. 
Less  than  112.5  bp 

5 

10 

50 

100 

In  this  example,  if  the  three-month 
average  excess  spread  is  greater  than 
450  or  equal  to  basis  points,  the  banking 
organization  would  not  incur  a  risk- 
based  capital  charge  for  early 
amortization.  However,  once  the  three- 
month  average  excess  spread  declines 
below  450  basis  points,  a  positive  credit 
conversion  factor  would  be  applied 
against  the  outstanding  principal 
balance  of  the  off-balance  sheet 
investors'  interest  to  calculate  the  credit 
equivalent  amount  of  assets  that  is  to  be 
risk  weighted  according  to  the  asset 
type,  typically  the  100  percent  risk 
weight  category. 

On  the  other  hand,  if  the  spread 
trapping  point  instead  were  6  percent 
and  the  early  amortization  trigger  were 
2  percent,  then  the  ESD  would  be  4 
percent,  resulting  in  four  equal 
segments  of  100  basis  points.  The  5 
percent  credit  conversion  factor  would 
be  applied  to  the  off-balance  sheet 
investors'  interest  when  the  three-month 
average  excess  spread  declined  to 
between  6  percent  and  5  percent. 


The  agencies  seek  comment  on 
whether  to  adopt  such  a  treatment  of 
securitization  of  revolving  credit 
facilities  containing  early  amortization 
mechanisms.  Would  such  a  treatment 
satisfactorily  address  the  potential  risks 
such  transactions  pose  to  originators? 
Are  there  other  approaches,  treatments, 
or  factors  that  the  agencies  should 
consider?  Copmients  also  are  invited  on 
the  interplay  jMid  timing  between  this 
proposal  and  the  proposed  capital 
treatment  for  seciuitization  structiu-es 
contained  in  the  agencies'  July  2003 
advanced  notice  of  proposed 
rulemaking  regarding  the 
implementation  of  the  proposed  Basel 
Capital  Accord. 

m.  Elimination  of  Summary  Sections  of 
Rules  Text 

The  agencies  also  are  proposing  to 
amend  their  risk-based  capital  standards 
by  deleting  tables  and  attachments  that 
summarize  the  risk  categories,  credit 
conversion  factors,  and  transitional 
arrangements.  These  tables  and 
attachments  have  become  outdated  and 
imnecessary  because  the  substance  of 
these  summaries  is  included  in  the  main 
text  of  the  risk-based  capital  standards. 
Furthermore,  these  sununary  tables  and 
attachments  were  originally  provided  to 
assist  banking  organizations  unfamiliar 
with  the  new  framework  during  the 
transition  period  when  the  agencies' 
risk-based  capital  requirements  were 
initially  implemented.  Deleting  the 
tables  and  attachments  will  remove 
unnecessary  regulatory  text. 

rV.  Regulatory  Analysis 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  Agencies 
have  determined  that  this  proposed  rule 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities  in 
accordance  with  the  spirit  and  purposes 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  agencies  believe 
that  this  proposed  rule  should  not 
impact  a  substantial  number  of  small 
banking  organizations  because  such 
organizations  typically  do  not  sponsor 
ABCP  programs,  provide  liquidity 
facilities  to  such  programs,  or  engage  in 
securitizations  of  revolving  retail  credit 
facilities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

Paperwork  Reduction  Act 

The  Agencies  have  determined  that 
this  proposed  rule  does  not  involve  a 
collection  of  information  pursuant  to 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 


Unfunded  Mandates  Reform  Act  of  1995 

OCC:  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104—4  (Unfunded  Mandates  Act) 
requires  that  an  agency  prepare  a 
hudgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  nimiber  of  regulatory 
alternatives  before  promulgating  a  rule. 
The  OCC  believes  that  exclusion  of 
consolidated  ABCP  program  assets  from 
risk-weighted  assets  for  risk-based 
capital  pmposes  will  not  result  in  a 
significant  impact  for  national  banks 
because  the  exclusion  of  consolidated 
ABCP  program  assets  is  designed  to 
offset  the  effect  of  FIN  46  on  risk-based 
capital.  With  respect  to  the  proposed 
capital  treatment  of  liquidity  facilities, 
because  national  banks  that  provide 
liquidity  facilities  to  ABCP  programs 
currently  exceed  regulator}'  minimum 
capital  requirements,  the  OCC  does  not 
believe  these  banks  will  be  required  to 
raise  additional  capital.  Finally,  while 
the  OCC  and  the  other  Federal  banking 
agencies  do  not  currently  collect  data  on 
the  excess  spread  levels  for  individual 
revolving  secmitizations,  the  OCC  does 
not  believe  that  the  proposed  capital 
charge  on  revolving  securitizations  will 
have  a  significant  impact  on  the  capital 
requirements  of  national  banks  because 
currently,  most  revolving  securitizations 
are  operating  with  excess  spread  levels 
above  the  proposed  capital  triggers. 

OTS:  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4  (Unfunded  Mandates  Act) 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulator}- 
alternatives  before  promulgating  a  rule. 

Plain  Language 

Section  722  of  the  Gramm-Leach- 
Bliley  (GLB)  Act  requires  the  Federal 
banking  agencies  to  use  "plain 
language"  in  all  proposed  and  final 
rules  published  after  January'  1.  2000.  In 
light  of  this  requirement,  the  agencies 
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have  sought  to  present  their  proposed 
rules  in  a  simple  and  straightforward 
manner  The  agencies  invite  comments 
on  whether  there  are  additional  steps 
the  agencies  could  take  to  make  the 
rules  easier  to  understand. 

List  of  Subjects 

12CFR  Part  3 

Administrative  practice  and 
procedure.  Capital.  National  banks. 
Reporting  and  recordkeeping 
requirements,  Risk. 

12  CFR  Part  208 

Accounting,  Agriculture,  Banks, 
Banking,  Cionfidential  business 
information.  Crime,  Ckirrencv,  Federal 
Reserve  Svstem,  Mortgages,  Reporting 
and  recordkeeping  requirements, 
Securities. 

12  CFR  Part  225 

.■\dministrative  practice  and 
procedure,  Banks.  Banking.  Federal 
Reser\-e  Svstem.  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 

;  2  CFR  Part  325 

Administrative  practice  and 
procedure.  Bank  deposit  insurance. 
Banks.  Banking.  Capital  adequacy. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
State  non-member  banks. 

12  CFR  Part  567 

Capital.  Reporting  and  recordkeeping 
requirements.  Savings  associations 

DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFRChapter1 

Authority  and  Issuance 

For  the  reasons  set  out  in  the  joint 
preamble,  part  3  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  3— MINIMUM  CAPITAL  RATIOS; 
ISSUANCE  O?  DIRECTIVES 

1.  The  authoritv  citation  f(jr  part  3 
continues  to  reads  as  follows; 

Authority.  12  CSC.  9,Jd.  161.  1818. 
182H(n|.  1828  note.  1831n  note,  183,=5.  ,3907. 
and  !90q 

2.  Appendi.x  A  to  part  3  i^  amended 
as  follows; 

A.  In  section  1,  paragraphs  (c)(3)  and 
(cK30)  are  republished 

B.  In  section  2,  paragraph  (a)(3)  is 
revised. 

C;.  In  section  3.  paragraphs  (b)(2)(ii). 
(b)(3)(i),  and  lb)(4)(i)  are  revised;  and 
new  paragraph  (b)(3)(ii}  is  added. 


D.  In  section  4: 

i   Paragraphs  (a)(5)  through  (a)(16)  are 
redesignated  as  paragraphs  (a)(7) 
through  (a)(lH);  newly  redesignated 
paragraphs  (a)(15)  through  (a)(18)  are 
redesignated  as  paragraphs  (a)(16) 
through  (a)(14);  and  new  paragraphs 
(a)(5).  (a)(ti)  and  (a)(15)  are  added. 

ii   Paragraphs  (j)  and  (k)  are  revised; 

iii.  New  paragraphs  (1)  and  (m)  are 
added. 

E  In  section  5.  Tables  1  through  4  are 
removed 

Appendix  A  to  Part  3 — Risk-Based 
Capital  Guidelines 

Section  1   Pnrpost'  Appltcabihty  of 
Guidplinrs  und  Di'tinilions 
***** 

(cj*    •    • 

(3)  Assetbuckfd  iomuifnuil  pnptT 
program  means  a  program  that  issues 
commercial  paper  ha(  keci  bv  asse's  or  other 
exposures  held  tn  a  bankruptcy-remote, 
special-purpost  enlitv 

*  »  *  •  • 

(30)  Sponsor  means  a  bank  thai 

(i)  Establishes  an  asset-backed  commercial 
paper  prograin; 

(ii)  Approves  the  sellers  permitted  to 
participate  in  an  assei-backeci  commercial 
paper  program. 

(iii)  Approves  ihe  asset  pools  to  be 
purchased  bv  an  asset-backed  i:ommer(.ial 
paper  program;  or 

(iv)  .\dministers  the  asset-backed 
commercial  paper  program  bv  monitoring  the 
assets,  arranging  for  debt  placement, 
compiling  monthly  reports,  or  ensuring 
compliani  (■  with  the  program  documents  and 
with  the  progr.im'^  (  redit  and  investment 
policy. 
»  *  *  *  * 

Section  2.  Components  of  Capital 

*  «  *  «  • 

(a)  •   *    • 

(3)  Minority  interests  in  the  equity 
accounts  of  consolidated  subsidiaries,  except 
that  the  following  are  not  included  in  Tier  1 
capital  or  total  capital 

(i)  Minority  interests  in  a  small  business 
investment  company  or  investment  fund  that 
holds  iionfinancial  equitv  investments  and 
minoritv  interests  in  a  subsidiary  that  is 
engaged  in  a  nonflnancial  activities  and  is 
field  under  one  of  the  legal  authorities  listed 
in  section  l(c)(211  of  this  appendix  .\. 

(ii)  Minoritv  interests  in  oonsoiidated 
asset-backed  commercial  paper  programs 
sponsored  by  a  bank  if  the  consolidated 
assets  are  excluded  from  risk-weighted  assets 
pursuant  to  see  tion  4(il(l)  of  this  appendix  A. 
***** 

Section  3.  Risk  Categories/Weights  forOn- 
Balance  Sheet  Assets  and  Off-Bnliincf  Sheet 
Items 

***** 

(b)*   •   • 
(2)*   •   ' 

(ii)  Unused  portion  of  commitments, 
including  home  equity  lines  of  credit,  and 


eligible  liquidity  facilities  (as  defined  in 
accordance  with  section  4(1)(2)  of  this 
appendix  A)  provided  to  asset-backed 
commercial  paper  programs,  in  form  or  in 
substance,  with  an  original  maturity 
exceeding  one-year  '^;  and 
*  *  •  *  * 

(3)  *   *   *  (i)  Trade-related  contingencies 
which  are  short-term  self-liquidating 
instruments  used  to  finance  the  movement  of 
goods  and  are  collateralized  by  the 
underlying  shipment  (an  example  is  a 
commercial  letter  of  credit);  and 

(ii)  Unused  portion  of  eligible  liquidity 
facilities  (as  defined  in  accordance  with 
section  4(1)(2)  of  this  appendix  A)  provided 
to  an  asset-backed  commercial  paper 
program,  in  form  or  in  substance,  with  an 
original  maturity  of  one  year  or  less. 

(4)  *    *    *  (i)  Unused  portion  of 
commitments,  including  liquidity  facilities 
not  provided  to  asset-backed  commercial 
paper  programs,  with  an  original  maturity  of 
one  vear  or  less; 


Section  4.  Recourse.  Direct  Credit  Substitutes 
and  Positions  in  Securitizations 

***** 

(al  *    *    * 

(5)  Early  amortization  tagger  means  a 
contractual  requirement  that,  if  triggered, 
would  cause  a  securitization  to  begin 
repaying  investors  prior  to  the  originally 
scheduled  payment  dates. 

(6)  Excess  spread  generally  means  gross 
finance  charge  collections  and  other  income 
received  bv  the  trust  or  special  purpose 
entity  minus  certificate  interest,  servicing 
fees,  charge-offs.  and  other  trust  or  special 
purpose  entity  expenses. 
***** 

(l.S)  Revolving  retail  credit  means  an 
exposure  to  an  individual  or  a  business 
where  the  borrower  is  permitted  to  vary  both 
the  drawn  amount  and  the  amount  of 
repayment  within  an  agreed  limit  under  a 
line  of  credit  (such  as  personal  or  business 
credit  card  accounts). 
***** 

(j)  Asset-backed  commercial  paper 
programs  subject  to  consolidation.  (1)  A  bank 
that  qualifies  as  a  primary  beneficiary  and 
must  consolidate  an  asset-backed  commercial 
paper  program  as  a  variable  interest  entity 
under  generallv  accepted  accounting 
principles  mav  exclude  the  consolidated 
asset-backed  commercial  paper  program 
assets  from  risk-weighted  assets  if  the  bank 
is  the  sponsor  of  the  consolidated  asset- 
backed  commercial  paper  program. 

(2)  If  a  bank  excludes  such  consolidated 
asset-backed  commercial  paper  program 
assets  from  risk-weighted  assets,  the  bank 
must  assess  the  appropriate  risk-based  capital 
charge  against  any  risk  exposures  of  the  bank 
arising  in  connection  with  such  asset-backed 
commercial  paper  program,  including  direct 
credit  substitutes,  recourse  obligations, 
residual  interests,  liquidity  facilities,  and 
loans,  in  accordance  with  sections  3  and  4(b) 
o*^this  appendix  A. 


' '  Participations  in  commitments  are  treated  in 
accordance  with  section  4  of  this  appendix  A. 
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(3)  If  a  bank  either  elects  not  to  exclude 
consolidated  asset-backed  commercial  paper 
program  assets  from  its  risk-weighted  assets 
in  accordance  with  section  4(j)(l)  of  this 
appendix  A,  or  is  not  permitted  to  exclude 
consolidated  asset-backed  commercial  paper 
program  assets,  the  bank  must  assess  a  risk- 
based  capital  charge  based  on  the  appropriate 
risk  weight  of  the  consolidated  asset-backed 
commercial  paper  program  assets  in 
accordance  with  section  3(a)  of  this  appendix 
A.  In  such  case,  direct  credit  substitutes  and 
recourse  obligations  (including  residual 
interests),  and  loans  that  sponsoring  banks 
provide  to  such  asset-backed  commercial 
paper  programs  are  not  subject  to  any  capital 
charge  under  section  4  of  this  appendix  A. 

(k)  Other  variable  interest  entities  subject 
to  consolidation.  If  a  bank  is  required  to 
consolidate  the  assets  of  a  variable  interest 
entity  under  generally  accepted  accounting 
principles,  the  bank  must  assess  a  risk-based 
capital  charge  based  on  the  appropriate  risk 
weight  of  the  consolidated  assets  in 
accordance  with  section  3(a)  of  this  appendix 
A.  In  such  case,  direct  credit  substitutes  and 
recourse  obligaiions  (including  residual 
interests),  and  loans  that  sponsoring  banks 
provide  to  such  asset-backed  commercial 
paper  programs  are  not  subject  to  any  capital 
charge  under  section  4  of  this  appendix  A. 

(1)  Liquidity  facility  provided  to  an  asset- 
backed  comntercial  paper  program.  (1) 
Noneligible  liquidity  facilities  treated  as 
recourse  or  direct  credit  substitute.  Liquidity 
facilities  extended  to  asset-backed 
commercial  paper  programs  that  do  not  meet 
the  criteria  for  an  eligible  liquidity  facility 
provided  to  an  asset-backed  commercial 
paper  program  in  accordance  with  section 
4(1)(2)  of  this  appendix  A  must  be  treated  as 
recourse  or  as  a  direct  credit  substitute,  and 
assessed  the  appropriate  risk-based  capital 
charge  in  accordance  to  section  4  of  this 
appendix  A. 

(2)  Eligible  liquidity  facility.  In  order  for  a 
liquidity  facility  provided  to  an  asset-backed 
commercial  paper  program  to  be  eligible  for 
either  the  50  percent  or  20  percent  credit 


conversion  factors  under  section  3(b)(2)  or 
3(b)(3)(ii)  of  this  appendix  A.  the  liquidity 
facility  must  satisfy  the  following  criteria: 

(i)  At  the  time  of  draw,  the  liquidity  facility 
must  be  subject  to  a  reasonable  asset  quality 
test  that: 

(A)  Precludes  funding  ofassets  that  are  60 
days  or  more  past  due  or  in  default;  and 

(B)  If  the  assets  that  a  liquidity  facility  is 
required  to  fund  are  externally  rated 
securities  (at  the  time  they  are  transferred 
into  the  program),  the  facility  must  be  used 
to  fund  only  securities  that  are  externally 
rated  investment  grade  at  the  time  of  funding. 
If  the  assets  are  not  externally  rated  at  the 
time  they  are  transferred  into  the  program, 
then  they  are  not  subject  to  this  investment 
grade  requirement. 

(ii)  The  liquidity  facility  must  provide  that, 
prior  to  any  draws,  the  bank's  funding 
obligation  is  reduced  to  cover  only  those 
assets  that  satisfy  the  funding  criteria  under 
the  asset  quality  test  of  the  liquidity  facility. 

(m)  Early  amortization.  (1)  Additional 
capital  charge  for  revolving  retail 
securitization  with  early  amortization  trigger. 
A  bank  that  originates  a  securitization  of 
revolving  retail  credits  that  contains  early 
amortization  triggers  must  risk  weight  the  off- 
balance  sheet  portion  of  such  a  securitization 
(investors'  interest)  by  multiphing  the 
outstanding  principal  amount  of  the 
investors'  interest  by  the  appropriate  credit 
conversion  factor  in  accordance  with  Table  F 
in  section  4(m)(3)  of  this  appendix  A.  and 
then  assigning  the  resulting  credit  equivalent 
amount  to  the  appropriate  risk  weight 
category  pursuant  to  section  3(a)  of  this 
appendix  A.  In  order  to  determine  the 
appropriate  credit  conversion  factor,  the  bank 
must  compare  the  most  recent  three-month 
average  excess  spread  level  of  the 
securitization  to  the  excess  spread  ranges  in 
Table  F  of  section  4(m)(3)  of  this  appendix 
A,  and  apply  the  corresponding  credit 
conversion  factor. 

(2)  Excess  spread  differential.  Before  the 
bank  can  apply  Table  F  in  section  4(m)(3)  of 
this  appendix  A,  the  bank  must  calculate  the 


upper  and  lower  bounds  for  each  excess 
spread  range.  To  calculate  the  upper  and 
lower  bounds,  the  bank  must  first  determine 
the  excess  spread  differential  of  the 
seciu-itization.  The  excess  spread  differential 
is  equal  to  the  difference  between  the  point 
at  which  the  bank  is  required  by  the 
securitization  to  divert  and  trap  excess 
spread  (spread  trapping  point)  in  a  spread  or 
reserve  account  and  the  excess  spread  level 
at  which  early  amortization  of  the 
securitization  is  triggered  (early  amortization 
trigger).  If  the  securitization  does  not  require 
excess  spread  to  be  diverted  to  a  spread  or 
reserve  account  at  a  certain  excess  spread 
level,  the  spread  differential  is  equal  to  4.5 
percentage  points.  If  the  securitization  does 
not  use  excess  spread  as  an  earlv 
amortization  trigger,  then  a  10  percent  credit 
conversion  factor  is  applied  to  the 
outstanding  principal  balance  of  the 
investors'  interest  at  the  securitizations 
inception. 

(3)  Excess  spread  differential  segments. 
Once  the  excess  spread  differential  is 
determined,  the  standard  excess  spread 
differential  value  must  be  calculated  bv 
dividing  the  excess  spread  differential  bv  4. 
The  upper  and  lower  bounds  for  each  of  the 
excess  spread  differential  segments  is 
calculated  using  the  spread  trapping  point 
and  the  standard  excess  spread  differential 
value  in  accordance  with  the  formulas 
provided  in  Table  F  of  section  4(m)(3)  of  this 
appendix  A.  As  provided  in  Table  F  of 
section  4(m)(3)  of  this  appendix  A,  if  the 
three-month  excess  spread  level  equals  or 
exceeds  the  spread  trapping  point,  the  credit 
conversion  factor  is  zero  (resulting  in  no 
capital  charge  on  the  investors'  interest).  If 
the  spread  trapping  point  exceeds  the  three- 
month  excess  spread  level,  then  the 
corresponding  credit  conversion  factor 
applied  to  the  investors'  interest  increases  in 
steps  from  5  percent  to  100  percent  as  the 
three-month  excess  spread  level  approaches 
the  early  amortization  trigger. 


Table  F.— Credit  Conversion  Factors  for  Revolving  Retail  Securitizations  with  Early  Amortization 

Triggers 


Excess  Spread  Ranges 


Credit 
conversion 

factor 
(percent) 


Excess  spread  equals  or  exceeds  the  spread  trapping  point 

Upper  Bound  <  Spread  Trapping  Point  

Lower  Bound  =  Spread  Trapping  Point — (1  x  SESDV) 

Upper  Bound  <  Spread  Trapping  Point — (1  x  SESDV)  

Lower  Bound  =  Spread  Trapping  Point — (2  x  SESDV) 

Upper  Bound  <  Spread  Trapping  Point— (2  x  SESDV)  

Lower  Bound  =  Spread  Trapping  Point— (3  x  SESDV) 

Upper  Bound  <  Spread  Trapping  Point — (3  x  SESDV)  

Lower  Bound  =  None 

Note:  SESDV  is  the  standard  excess  spread  differential  value. 


0 
5 

Id 

SO 

100 


(5)  Limitations  on  risk-based  capital 
requirements.  For  a  bank  subject  to  the  early 
amortization  requirements  in  section  4(m)  of 
this  appendix  A,  the  total  risk-based  capital 
requfrement  for  all  of  the  bank's  exposures  to 
a  seciuitization  of  revolving  retail  credits  is 


limited  to  the  greater  of  the  risk-based  capital 
requirement  for  residual  interests,  as  defined 
in  accordance  with  section  4(a)(14)  of  this 
appendix  A,  or  the  risk-based  capital 
requirement  for  the  underlying  securitized 


assets  calculated  as  if  the  bemk  continued  to 
hold  the  assets  on  its  balance  sheet. 


3.  Appendix  B  to  part  3  is  amended 
by  adding  a  new  sentence  at  the  end  of 
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stTtion  2.  paragraph  (a)  to  rcni  as 
tnllows: 

Appendix  B  to  Part  3 — Risk-Based 
Capital  Guidelines;  Market  Risk 
Adjustment 


Section  2  Definitions 

«  •  *  *         « 

(a)  *    *    *  Liquiditv  farilities  provided  to 
asset-barked  i:ommercial  paper  programs  in  a 
bank  s  trading  account  are  excluded  from 
covered  positions,  and  mstead.  are  subject  tn 
the  risk-based  capital  re<|uiremenls  as 
provided  in  appendi.x  A  of  this  part. 

Dnied  S.'plember  4,  2003. 
)ohn  D.  Hawke,  •• 

C.nmpiroUeroflhe  Currency. 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Chapter  II 

Authority  and  Issuance 

Fur  the  reason^  set  forth  in  the  joint 
preamble,  the  Board  of  Governors  of  the 
Federal  Reserve  Svstem  proposes  to 
amend  parts  20B  and  225  of  chapter  II 
of  title  \2  of  the  Code  of  Federal 
Ret^ulations  as  follows: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1  The  authontv  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  24.  36.  92a.  93a. 
248(a).  248'(c),  321-338a.  37ld.  461,  481-^86. 
601.  611.  1814.  1816.  1818.  1820(d)(9). 
1823(j),  1828(0).  1831.  18310.  1831p-l. 
1831r-l,  1831W.  1831x.  1835a.  1882.  2901- 
2907.  3105.  3310.  3331-3351,  and  3906- 
3909;  15  U.S.C,  78b.  781(b).  78l(gJ.  78l(i). 
78o-4(c)(5).  78q.  78q-l.  and  78w:  31  U.S.C. 
5318;  42  U,S,C,  4012a.  4104a,  4104b,  4106. 
,ind  4128, 

2  In  ,Appendix  A  to  part  208.  the 
following  amendments  are  propusod: 

a  Section  1I,.\,1  c  is  revised 

b  In  section  111  B,J— 

i   Paragraph  a,,  D<-finitions.  is  revised. 

li   Paragraph  g,.  Limitations  on  risk- 
bu^f^d  capital  requirements,  is 
redesignated  a>  paragraph  h 

lii.  .-X  new  paragrapih  g..  Harlv 
amortization  tniyjf^rs,  is  aiided, 

iv,  A  new  paragraph  iv,,  is  added  to 
the  redesignated  paragraph  h 

c;   Section  IIl.B  H.  is  revised 

d.  In  section  III  D — 

i.  The  last  sentenc  e  ni  the 
introductorv  paragraph  is  removed, 

ii   In  paragraph  2,.  Items  with  n  ^0 
percent  conversion  factor,  the  third 
undesignated  paragraph  is  revised,  the 
fourth  undesignated  paragraph  is 
removed,  and  the  five  remaining 
undesignated  paragraphs  are  designated 
as  2. a  through  2.c 


iii.  In  paragraph  3.  Items  with  a  20 
percent  conversion  factor,  the  first 
undesignateii  paragraph  is  designated  as 
3. a.  and  a  new  paragraph  ,i.h.  is  added. 

iv  The  first  senteni  e  m  paragraph  4.. 
Items  ivith  a  zero  percent  i  (inversion 
factor,  is  revisecf 

V,  Footnote  54  is  remuved  and 
reserved 

e.  Attachments  1\'.  V,  and  VI  are 
removed, 

-Appendix  A  to  Part  208 — Capital  Adequacy 
Guidelines  for  Slate  Member  Banks:  Risk- 
Based  Measure 

»  •  «  •    .       * 

II.  *    *    • 
A   *    *    * 

-I       *       *       * 

c.  Minority  interest  in  equity  accounts  of 
consolidated  subsidiaries  This  element  is 
included  in  Tier  1  because,  as  a  general  rule. 
it  represents  equitv  that  is  treelv  av.iilrthle  to 
absorb  losses  in  operating  suhsididries  vviuise 
assets  are  included  in  ,t  bank's  risk-weiglited 
asset  base.  While  nut  sutiject  tii  an  explicit 
sublimit  within  Tier  1,  banks  are  expected  to 
avoid  using  minority  interest  in  the  equity 
accounts  of  consolidated  subsidiaries  as  an 
avenue  for  introducing  into  their  capital 
structures  elements  that  might  not  otherwise 
(jualify  as  Tier  1  capital  or  that  v\oiild   in 
effect,  result  in  an  excessive  reliam  e  on 
preferred  stock  within  Tier  1    Minority 
interests  in  small  business  investment 
companies,  investment  hinds  that  hold 
nonfinancial  equity  investricnts  (as  defined 
in  section  II,B,5.b.  of  this  appendix  A\.  and 
subsidiaries  engaged  in  nnntinancial 
activities,  are  not  included  in  the  hank's  Tier 
1  or  total  capital  base  if  the  bank's  interest 
in  the  companv  or  fund  is  held  under  one  ot 
the  legal  authorities  listed  in  sef:tion  11  B  5  h 
In  addition,  minority  interests  in 
consolidated  asset-backed  t:ummercial  [laper  > 
programs  (as  defined  in  section  III, 8  6,  of  tins 
appendix)  that  are  sponsored  bv  a  bank  are 
not  to  be  included  in  the  bank's  Tier  1  or 
total  capital  base  when  the  t)aiik  exi  hides  the 
consolidated  assets  of  such  programs  from 
risk-weighted  assets  pursuant  to  section 
III  8,6,  of  this  appendix, 
***** 

111    •    ■    * 

B.  •   *   * 

a.  Definitions — i   Credit  denvative  means  a 
contract  that  allows  one  party  (the 
"protet:tion  purchaser ')  to  transfer  the  credit 
risk  of  an  asset  or  off-balance  sheet  credit 
exposure  to  another  partv  (the    protection 
provider").  The  value  of  a  credit  derivatn  e 
is  dependent,  at  least  in  part,  on  the  credit 
performance  of  the  "refereiKe  asset,' 

ii.  Credit-enhancing  representations  and 
warranties  means  representations  and 
warranties  that  are  made  or  assumed  in 
connection  with  a  transfi-r  o!  assets 
(including  loan  servu  ing  assets)  and  that 
obligate  the  hank  to  protect  investors  from 
losses  arising  from  credit  risk  in  the  assets 
transferred  or  the  loans  serviced.  Credit- 
enhancing  representations  and  warranties 
include  promises  to  protet:t  a  party  troni 
kisses  resulting  from  the  default  or 
nonperformance  of  another  party  or  from  an 


insufficiency  in  the  value  of  the  collateral. 
Credit  enhancing  representations  and 
warranties  do  not  include: 

1.  Early  default  clauses  and  similar 
warranties  that  permit  the  return  of.  or 
premium  refund  clauses  covering.  1-4  family 
residential  first  mortgage  loans  that  qualify 
for  a  50  percent  risk  weight  for  a  period  not 
to  exceed  120  days  from  the  date  of  transfer. 
These  warranties  may  cover  only  those  loans 
that  were  originated  within  1  year  of  the  date 
of  transfer; 

2.  Premium  refund  clauses  that  cover 
'assets  guaranteed,  in  whole  or  in  part,  by  the 
U.S.  C.overnment.  a  US,  Government  agency 
or  a  government-sponsored  enterprise. 
provided  the  premium  refund  clauses  are  for 
a  perioii  not  to  exceed  120  days  from  the  date 
of  transfer,  or 

f  Warranties  that  permit  the  return  of 
assets  in  instances  of  misrepresentation, 
fraud  or  incomplete  documentation, 

iii.  Direct  credit  substitute  means  an 
arrangement  in  which  a  bank  assumes,  in 
form  or  in  substance,  credit  risk  associated 
with  an  (m-  or  off-balance  sheet  credit 
exposure  that  was  not  previously  owned  by 
the  bank  (third-partv  asset)  and  the  risk 
assumed  bv  the  bank  exceeds  the  pro  rata 
share  of  the  bank's  interest  in  the  third-party 
asset.  If  the  bank  has  no  claim  on  the  third- 
party  asset,  then  the  bank's  assumption  of 
any  credit  risk  with  respect  to  the  third  party 
asset  is  a  direct  credit  substitute.  Direct  credit 
substitutes  include,  but  are  not  limited  to: 

;    Financial  standby  letters  of  credit  that 
support  financial  claims  on  a  third  party  that 
exceed  a  bank's  pro  rata  share  of  losses  in  the 
finaiK:ial  claim: 

2  Ckiarantees.  surety  arrangements,  credit 
derivatives,  and  similar  instruments  backing 
financial  claims  that  exceed  a  banks  pro  rata 
share  in  the  financial  claim; 

.1  Puri;hased  subordinated  interests  or 
securities  that  absorb  niore  than  their  pro  rata 
share  of  losses  from  the  underlying  assets. 

4  Oedit  derivative  contracts  under  which 
the  bank  assumes  more  than  its  pro  rata  share 
of  credit  risk  on  a  third  party  exposure; 

.5  Loans  or  lines  of  credit  that  provide 
credit  enhancement  for  the  financial 
(obligations  of  an  ac:counl  party; 

6  Purchased  loan  servicing  assets  if  the 
servicer  is  responsible  for  credit  losses  or  if 
the  servicer  makes  or  assumes  credit- 
enhancing  representations  and  warranties 
with  respect  to  the  loans  serviced.  Mortgage 
ser\  icer  cash  advances  that  meet  the 
conditions  of  section  III.B.3.a.viii.  of  this 
appendix  are  not  direct  credit  substitutes; 
and 

;■  Clean-up  c:alls  on  third  party  assets. 
Clean-up  calls  that  are  10  percent  or  less  of 
the  original  pool  balance  that  are  exercisable 
at  the  option  of  the  bank  are  not  direct  credit 
sulwtitutes, 

H  Liquiditv  facilities  extended  to  .ABCP 
programs  that  are  not  eligible  liquidity 
facilities  (as  defined  in  section  III, 8, 3, a,  of 
this  appendix) 

iv    Earlv  amortization  triggers  mean 
( ontractual  requirements  that,  if  triggered, 
would  (,ause  a  securitization  to  begin 
repaving  investors  prior  to  the  originally 
scheduled  payment  dates, 

V  Eligible  liquidity  facility  means  a  facility 
subject  to  a  reasonable  asse'  quality  test  at 
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the  time  of  draw  that  precludes  funding 
against  assets  that  are  60  days  or  more  past 
due  or  in  default.  In  addition,  if  the  assets 
that  an  eligible  liquidity  facility  is  required 
to  fund  against  are  externally  rated  exposures 
at  the  inception  of  the  facility,  the  facility  can 
be  used  to  fund  only  exposures  that  are 
externally  rated  investment  grade  at  the  time 
of  funding.  Furthermore,  an  eligible  liquidity 
facility  must  contain  provisions  that,  prior  to 
any  draws,  reduces  the  bank's  funding 
obligation  to  cover  only  those  assets  that 
would  meet  the  funding  criteria  under  the 
facilit^s  asset  quality  tests. 

vi.  Excess  Spread  means  gross  finance 
charge  collections  and  other  income  received 
by  the  trust  or  special  purpose  entity  (SPE) 
minus  certificate  interest,  servicing  fees, 
charge-offs,  and  other  trust  or  SPE  expenses. 

vii.  Externally  rated  means  that  an 
instrument  or  obligation  has  received  a  credit 
rating  from  a  nationally-recognized  statistical 
rating  organization. 

viii.  Face  amount  means  the  notional 
principal,  or  face  value,  amount  of  an  off- 
balance  sheet  item;  the  amortized  cost  of  an 
asset  not  held  for  trading  purposes;  and  the 
fair  value  of  a  trading  asset. 

ix.  Financial  asset  meems  cash  or  other 
monetary  instrument,  evidence  of  debt, 
evidence  of  an  ownership  interest  in  an 
entity,  or  a  contract  that  conveys  a  right  to 
receive  or  exchange  cash  or  another  financial 
instrument  from  another  party. 

X.  Financial  standby  letter  of  credit  means 
a  letter  of  credit  or  similar  arrangement  that 
represents  an  irrevocable  obligation  to  a 
third-party  beneficiary: 

1 .  To  repay  money  borrowed  by,  or 
advanced  to.  or  for  the  account  of,  a  second 
party  (the  account  party),  or 

2.  To  make  payment  on  behalf  of  the 
account  party,  in  the  event  that  the  account 
party  fails  to  fulfill  its  obligation  to  the 
beneficiary. 

xi.  Mortgage  servicer  cash  advance  means 
funds  that  a  residential  mortgage  loan 
servicer  advances  to-ensure  an  uninterrupted 
flow  of  payments,  including  advances  made 
to  cover  foreclosure  costs  or  other  expenses 
to  facilitate  the  timely  collection  of  the  loan. 
A  mortgage  servicer  cash  advance  is  not  a 
recourse  obligation  or  a  direct  credit 
substitute  if: 

1 .  The  servicer  is  entitled  to  full 
reimbursement  and  this  right  is  not 
subordinated  to  other  claims  on  the  cash 
flows  from  the  underlying  asset  pool;  or 

2.  For  any  one  loan,  the  servicer's 
obligation  to  make  nonreimbursable 
advances  is  contractually  limited  to  an 
insignificant  amount  of  the  outstanding 
principal  balance  of  that  loan. 

xii.  Nationally  recognized  statistical  rating 
organization  (NRSRO)  means  an  entity 
recognized  by  the  Division  of  Market 
Regulation  of  the  Securities  and  Exchange 
Commission  (or  any  successor  Division) 
(Commission)  as  a  nationally  recognized 
statistical  rating  organization  for  various 
purposes,  including  the  Commission's 
uniform  net  capital  requirements  for  brokers 
and  dealers. 

xiii.  Fecourse  means  the  retention,  by  a 
bank,  in  form  or  in  substance,  of  any  credit 
risk  directly  or  indirectly  associated  with  an 


asset  it  has  transferred  and  sold  that  exceeds 
a  pro  rata  share  of  the  bank's  claim  on  the 
asset.  If  a  bank  has  no  claim  on  a  transferred 
asset,  then  the  retention  of  any  risk  of  credit 
loss  is  recourse.  A  recourse  obligation 
typically  arises  when  a  bank  transfers  assets 
and  retains  an  explicit  obligation  to 
repurchase  the  assets  or  absorb  losses  due  to 
a  default  on  the  payment  of  principal  or 
interest  or  any  other  deficiency  in  the 
performance  of  the  underlying  obligor  or 
some  other  party.  Recourse  may  also  exist 
implicitly  if  a  bank  provides  credit 
enhancement  beyond  any  contractual 
obligation  to  support  assets  it  has  sold.  The 
following  are  examples  of  recourse 
arrangements: 

1 .  Credit-enhancing  representations  and 
warranties  made  on  the  transferred  assets; 

2.  Loan  servicing  assets  retained  pursuant 
to  an  agreement  under  which  the  bank  will 
be  responsible  for  credit  losses  associated 
with  the  loans  being  serviced.  Mortgage 
servicer  cash  advances  that  meet  the 
conditions  of  section  IE. B. 3. a.  viii.  of  this 
appendix  are  not  recourse  arrangements; 

3.  Retained  subordinated  interests  that 
absorb  more  than  their  pro  rata  share  of 
losses  from  the  underlying  assets; 

4.  Assets  sold  under  an  agreement  to 
repurchase,  if  the  assets  are  not  already 
included  on  the  balance  sheet: 

5.  Loan  strips  sold  without  contractual 
recourse  where  the  maturity  of  the 
transferred  loan  is  shorter  than  the  maturity 
of  the  commitment  under  which  the  loan  is 
drawn:  . 

6.  Credit  derivatives  issued  that  absorb 
more  than  the  bank's  pro  rata  share  of  losses 
from  the  transferred  assets;  and 

7.  Clean-up  calls  at  inception  that  are 
greater  than  10  percent  of  the  balance  of  the 
original  pool  of  transferred  loans.  Clean-up 
calls  that  are  10  percent  or  less  of  the  original 
pool  balance  that  are  exercisable  at  the 
option  of  the  bank  are  not  recourse 
arrangements. 

8.  Liquidity  facilities  extended  to  ABC? 
programs  that  are  not  eligible  liquidity 
facilities  (as  defined  in  section  III. B. 3. a.  of 
this  appendix). 

xiv.  Residual  interest  means  any  on- 
balance  sheet  asset  that  represents  an  interest 
(including  a  beneficial  interest)  created  by  a 
transfer  that  qualifies  as  a  sale  (in  accordance 
with  generally  accepted  accounting 
principles)  of  financial  assets,  whether 
through  a  securitization  or  otherwise,  and 
that  exposes  the  bank  to  credit  risk  directly 
or  indirectly  associated  with  the  transferred 
assets  that  exceeds  a  pro  rata  share  of  the 
bank's  claim  on  the  assets,  whether  through 
subordination  provisions  or  other  credit 
enhancement  techniques.  Residual  interests 
generally  include  credit-enhancing  I/Os, 
spread  accounts,  cash  collateral  accounts, 
retained  subordinated  interests,  other  forms ' 
of  over-coUateralization,  and  similcir  assets 
that  function  as  a  credit  enhancement. 
Residual  interests  further  include  those 
exposures  that,  in  substance,  cause  the  bank 
to  retain  the  credit  risk  of  an  asset  or 
exposure  that  had  qualified  as  a  residual 
interest  before  it  was  sold.  Residuj^l  interests 
generally  do  not  include  interests  purchased 
from  a  third  party,  except  that  purchased 


credit-enhancing  I/Os  are  residual  interests 
for  purposes  of  this  appendix. 

XV.  Revolving  retail  credit  facility  means  an 
exposure  to  an  individual  where  the 
borrower  is  permitted  to  vary  both  the  drawn 
amount  and  the  amount  of  repayment  within 
an  agreed  limit  under  a  line  of  credit  (such 
as  credit  card  accounts).  Revolving  retail 
credits  include  business  credit  card  accounts. 

xvi.  Risk  participation  means  a 
participation  in  which  the  originating  party 
remains  liable  to  the  beneficiary  for  the  full 
amount  of  an  obligation  (e.g.,  a  direct  credit 
substitute)  notwithstanding  that  another 
party  has  acquired  a  participation  Ln  that 
obligation. 

xvii.  Securitization  means  the  pooling  and 
repackaging  by  a  special  purpose  entity  of 
assets  or  other  credit  exposures  into 
securities  that  can  be  sold  to  investors. 
Securitization  includes  transactions  that 
create  stratified  credit  risk  positions  whose 
performance  is  dependent  upon  an 
underlying  pool  of  credit  exposures, 
including  loans  and  commitments. 

xviii.  Sponsor  means  a  bank  that 
establishes  an  asset-backed  commercial  paper 
program;  approves  the  sellers  permitted  to 
participate  in  the  program;  approves  the  asset 
pools  to  be  purchased  by  the  program;  or 
administers  the  asset-backed  conunercial 
paper  program  by  monitoring  the  assets, 
arranging  for  debt  placement,  compiling 
monthly  reports,  or  ensuring  compliance 
with  the  program  documents  and  with  the 
program's  credit  and  investment  policy. 

xix.  Structured  finance  program  means  a 
programi  where  receivable  interests  and  asset- 
backed  securities  issued  by  multiple 
participants  are  purchased  by  a  special 
purpose  entity  that  repackages  those 
exposures  into  securities  that  can  be  sold  to 
investors.  Structured  finance  programs 
allocate  credit  risks,  generally,  between  the 
participants  and  credit  enhancement 
provided  to  the  program. 

XX.  Traded  position  means  a  position  that 
is  externally  rated  and  is  retained,  assumed, 
or  issued  in  connection  with  an  asset 
securitization,  where  there  is  a  reasonable 
expectation  that,  in  the  near  future,  the  rating 
will  be  relied  upon  by  unaffiliated  investors 
to  purchase  the  position;  or  an  unaffiliated 
third  party  to  enter  into  a  transaction 
involving  the  position,  such  as  a  purchase, 
loan,  or  repurchase  agreement. 
***** 

g.  Early  Amortization  Triggers,  i.  A  bank 
that  originates  securitizations  of  revolving 
retail  credit  facilities  that  contain  early 
amortization  triggers  must  incorporate  the 
off-balance  sheet  portion  of  such  a 
securitization  (that  is,  the  investors'  interest) 
into  the  bank's  risk-weighted  assets  by 
multiplying  the  outstanding  principal 
amount  of  the  investors'  interest  by  the 
appropriate  credit  conversion  factor  and  then 
assigning  the  resultcmt  credit  equivalent 
amount  to  the  appropriate  risk  weight 
category.  The  credit  conversion  factor  to  be 
applied  to  such  a  securitization  generally  is 
a  function  of  the  securitization's  most  recent 
three-month  average  excess  spread  level,  the 
point  at  which  excess  spread  in  the 
securitization  must  be  trapped  in  a  spread  or 
reserve  account,  and  the  excess  spread  level 
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at  which  an  early  amortization  of  the 
securitization  is  triggered 

ii.  In  order  to  determine  the  appropriate 
credit  conversion  factor  to  be  applied  to  the 
outstanding  principal  balance  of  the 
investors'  interest,  the  originating  bank  must 
compare  the  securitization's  most  recent 
three-month  average  excess  spread  level 
against  the  difference  between  the  point  at 
which  the  bank  is  required  bv  the 
securitization  documents  to  divert  and  trap 
excess  spread  (spread  trapping  point)  in  a 
spread  or  reserve  account  and  the  excess 
spread  level  at  which  earlv  amortization  of 
the  securitization  is  triggered  (early 
amortization  trigger).  The  difference  between 
the  spread  trapping  point  and  the  early 
amortization  trigger  is  referred  to  as  the 
excess  spread  differential  (ESDI   In  a 
securitization  of  revolving  retail  credit 
facilities  that  employs  the  concept  of  excess 
spread  to  determine  when  an  early 
amortization  is  triggered  but  where  the 
securitization's  transaction  documents  do  not 
require  excess  spread  to  be  diverted  to  a 
spread  or  reserve  account  at  a  certain  level, 
the  ESD  is  deemed  to  be  4  5  percentage 
points. 

iii.  If  a  securitization  of  revolving  retail 
credit  facilities  does  not  employ  the  concept 
of  excess  spread  as  the  transaction's 
determining  factor  of  when  an  early 
amortization  is  triggered,  then  a  10  percent 
credit  conversion  factor  is  applied  to  the 
outstanding  principal  balance  of  the 
investors'  interest  at  the  securitization's 
inception. 

iv.  The  ESD  must  then  be  divided  to  create 
four  equal  ESD  segments.  For  example,  when 
the  ESD  is  4.5  percent,  this  amount  is 
divided  into  4  equal  ESD  segments  of  112  5 
basis  points.  A  credit  conversion  factor  of 
zero  percent  would  be  applied  to  the 
outstanding  principal  balance  of  the 
investors'  interest  if  the  securitization's 
three-month  average  excess  spread  equaled 
or  exceeded  the  securitizations  spread 
trapping  point  (4.5  percent  in  the  example). 
Credit  conversion  factors  of  5  percent,  10 
percent.  50  percent,  and  100  percent  are  then 
assigned  to  each  of  the  four  equal  ESD 
segments  in  descending  order  beginning  at 
the  spread  trapping  point  as  the 
securitization  approaches  early  amortization. 
For  instance,  when  the  ESD  is  4.5  percent, 
the  credit  conversion  factors  would  be 
applied  to  the  outstanding  balance  of  the 
investors'  interest  as  foliovvs 

Example  of  Credit  Conversion 
Factor  Assignment  by  Segment 
OF  Excess  Spread  Differential 


Segment  of  excess  spread  dif- 
ferential 


Credit  con- 
version fac- 
tor 
(percent) 


450  bp  or  more  

0 

Less  than  450  bp  to  337.5  bp  .. 
Less  than  337.5  bp  to  225  bp  .. 
Less  than  225  bp  to  11 2.5  bp  .. 
Less  than  112.5  bp 

5 

10 

50 

100 

h.  Limitations  on  risk-based  capital 
requirements.  '    *    * 


iv.  For  a  bank  subject  to  the  early 
amortization  treatment  in  section  III.B.3.g.  of 
this  appendix,  the  total  risk-based  capital 
requirement  for  all  of  the  bank's  exposures  to 
a  securitization  of  revolving  retail  credit 
facilities  is  limited  to  the  greater  of  the  risk- 
based  capital  requirement  for  residual 
interests,  as  defined  in  section  III. B. 3. a.  of 
this  appendix,  or  the  risk-based  capital 
requirement  for  the  underlving  .securitized 
assets  calculated  as  if  the  bank  continued  to 
hold  the  assets  on  its  balance  sheet. 
***** 

6.  Asset-backed  commercial  paper 
programs,  a.  An  asset-backed  commercial 
paper  (.-KBCP)  program  typically  is  a  program 
through  which  a  bank  provides  funding  to  its 
corporate  customers  bv  sponsoring  and 
administering  a  bankruptcy-remote  special 
purpose  entitv  that  purchases  asset  pools 
from,  or  extends  loans  to,  the  bank's 
customers.  The  i\BCP  program  raises  the 
cash  to  provide  the  funding  through  the 
issuance  of  commercial  paper  in  the  market. 

b  .•\  bank  that  qualifies  as  a  primary 
beneficiary  and  must  consolidate  an  ,\BCP 
program  that  is  defined  as  a  variable  interest 
entity  under  C;.A,\P  may  exclude  the 
consolidated  ,-\BC;P  program  assets  from  risk- 
weighted  assets  provided  that  the  bank  is  the 
sponsor  of  the  consolidated  ABCP  program. 
If  a  bank  excludes  such  consolidated  ABCP 
program  assets,  the  bank  must  assess  the 
appropriate  risk-based  capital  charge  against 
any  risk  exposures  of  the  bank  arising  in 
connection  with  such  .\BC;P  programs. 
including  direct  credit  substitutes,  recourse 
obligations,  residual  interests,  liquidity 
facilities,  and  loans,  in  accordance  with 
sections  111  B  .^   III.C  and  HID.  of  this 
appendix 
***** 

III.  *    •    • 

D.  *    *    * 

2.  Items  with  a  50  percent  conversion 
factor.  *    *    * 

c.  Commitments  are  defined  as  any  legally 
binding  arrangements  that  obligate  a  bank  to 
extend  credit  in  the  form  of  loans  or  leases; 
to  purchase  loans,  securities,  or  other  assets; 
or  to  participate  in  loans  and  leases.  They 
also  include  overdraft  facilities,  revolving 
credit,  home  equity  and  mortgage  lines  of 
credit,  eligible  liquidity  facilities  to  asset- 
backed  commercial  paper  programs-, (in  form 
or  in  substance),  and  similar  transactions. 
Normally,  commitments  involve  a  written 
contract  or  agreement  and  a  commitment  fee. 
or  some  other  form  of  consideration. 
Commitments  are  included  in  weighted-risk 
assets  regardless  of  whether  they  contain 
"material  adverse  change"  clauses  or  other 
provisions  that  are  intended  lo  relieve  the 
issuer  of  its  funding  obligation  under  certain 
conditions.  In  the  case  of  commitments 
structured  as  syndications,  where  the  bank  is 
obligated  solely  for  its  pro  rata  share,  only 
the  bank's  proportional  share  of  the 
syndicated  commitment  is  taken  into  account 
in  calculating  the  risk-based  capital  ratio. 
Banks  that  are  subject  to  the  market  risk  rules 
are  required  to  convert  the  notional  amount 
of  long-term  covered  positions  carried  in  the 
trading  account  that  act  as  eligible  liquidity 
facilities  to  .ABCP  programs,  in  form  or  in 
substance,  at  50  percent  to  determine  the 


appropriate  credit  equivalent  amount  for 
those  facilities  even  though  they  are 
structured  or  characterized  as  derivatives  or 
other  trading  book  assets. 
***** 

3.  Items  with  a  20  percent  conversion 
factor.  '    '    ' 

a.  *    *    * 

b.  Undrawn  portions  of  eligible  liquidity      ' 
facilities  with  an  original  maturity  of  one 
year  or  less  that  bernks  provide  to  asset- 
backed  commercial  paper  (ABCP)  programs 
also  are  converted  at  20  percent.  The 
resulting  credit  equivalent  amount  is  then 
assigned  to  the  risk  category  appropriate  to 
the  underlying  assets  or  the  obligor,  after 
consideration  of  any  collateral  or  guarantees, 
or  external  credit  ratings,  if  applicable.  Banks 
that  comply  with  the  market  risk  rules  are 
required  to  convert  the  notional  amount  of 
short-term  covered  positions  carried  in  the 
trading  account  that  act  as  liquidity  facilities 
to  ABCP  programs,  in  form  or  in  substance. 

at  20  percent  to  determine  the  appropriate 
credit  equivalent  amount  for  those  facilities 
even  though  they  are  structured  or 
characterized  as  derivatives  or  other  trading 
book  assets.  Liquidity  facilities  extended  to 
ABCP  programs  that  do  not  meet  the 
following  criteria  are  to  be  considered 
recourse  obligations  or  direct  credit 
substitutes  and  assessed  the  appropriate  risk- 
based  capital  requirement  in  accordance  with 
section  III.B.3.  of  this  appendix.  Eligible 
liquidity  facilities  must  be  subject  to  a 
reasonable  asset  quality  test  at  the  time  of 
draw  that  precludes  funding  against  assets  in 
the  ABCP  program  that  are  60  days  or  more 
past  due  or  in  default.  In  addition,  if  the 
assets  that  eligible  liquidity  facilities  are 
required  to  fund  against  are  externally  rated 
exposures,  the  facility  can  be  used  to  fund 
only  those  exposures  that  are  externally  rated 
investment  grade  at  the  time  of  funding. 
Furthermore,  liquidity  facilities  should 
contain  provisions  that,  prior  to  any  draws, 
reduces  the  bank's  funding  obligation  to 
cover  only  those  assets  that  would  meet  the 
funding  criteria  under  the  facilities'  asset 
quality  tests. 

4.  *    *    *  These  include  unused  portions  of 
commitments,  with  the  exception  of  eligible 
liquidity  facilities  provided  to  ABCP 
programs,  with  an  original  maturity  of  one 
year  or  less,''''  or  which  are  unconditionally 
cancelable  at  any  time,  provided  a  separate 
credit  decision  is  made  before  each  drawing 
under  the  facility.  *    *    * 
***** 

3.  Amend  appendix  E  to  part  208  by 
adding  two  new  sentences  at  the  end  of 
section  2. (a),  to  read  as  follows: 

Appendix  E  to  Part  208 — Capital 
Adequacy  Guidelines  for  State  Member 
Banks;  Market  Risk  Measure 


Section  2.  Definitions  *   *   ♦ 

(a)  ***  Covered  positions  exclude  all 
positions  in  a  bank's  trading  account  that,  in 
form  or  in  substance,  act  as  eligible  liquidity 
facilities  (as  defined  in  section  III.B.3. a.  of 


^*  (Reserved  1 
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appendix  A  of  this  part)  to  asset-backed 
commercial  paper  programs  (as  defined  in 
section  in.B.6.  of  appendix  A  of  this  part). 
Such  excluded  positions  are  subject  to  the 
risk-based  capital  requirements  set  forth  in 
appendix  A  of  this  part. 


PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority.  12  U.S.C.  1817(j)(13),  1818, 
1828(o).  1831i,  1831p-l.  1843(c)(8),  1844(b), 
1972(1),  3106,  3108,  3310,  3331-3351,  3907, 
and  3909;  15  U.S.C.  6801  and  6805. 

2.  In  Appendix  Ato  part  225,  the 
following  amendments  are  proposed: 

a.  Section  II.A.l.c.  is  revised. 

b.  In  section  III.B.3— 

i.  Paragraph  a..  Definitions,  is  revised. 

ii.  Paragraph  g..  Limitations  on  risk- 
based  capital  requirements,  is 
redesignated  as  paragraph  h. 

iii.  A  new  paragraph  g..  Early 
amortization  triggers,  is  added. 

iv.  A  new  paragraph  iv.,  is  added  to 
the  redesignated  paragraph  h. 

c.  Section  III.B.6.  is  revised. 

d.  In  section  III.D — 

i.  The  last  sentence  of  the 
introductory  paragraph  is  removed. 

ii.  In  paragraph  2.,  Items  with  a  50 
percent  conversion  factor,  the  third 
undesignated  paragraph  is  revised,  the 
fourth  undesignated  paragraph  is 
removed,, and  the  five  remaining 
undesignated  paragraphs  are  designated 
as  2. a.  through  2.e 

iii.  In  paragraph  3,  Items  with  a  20 
percent  conversion  factor,  the  first 
undesignated  paragraph  is  designated  as 
3. a.  and  a  new  paragraph  3.b.  is  added. 

iv.  The  first  sentence  in  the  paragraph 
4.,  Items  with  a  zero  percent  conversion 
factor,  is  revised. 

d.  Attachments  IV,  V,  and  VI  are 
removed. " 

Appendix  A  to  Part  225 — Capital 
Adequacy  Guidelines  for  Bank  Holding 
Companies:  Risk-Based  Measure 

***** 

II.  *  *  * 

A.  *   •   * 
1   *   *   * 

c.  Minority  interest  in  equity  accounts  of 
consolidated  subsidiaries.  This  element  is 
included  in  Tier  1  because,  as  a  general  rule, 
it  represents  equity  that  is  freely  available  to 
absorb  losses  in  operating  subsidiaries  whose 
assets  are  included  in  a  bank  organization's 
risk-weighted  asset  base.  While  not  subject  to 
an  explicit  sublimit  within  Tier  1,  banking 
organizations  are  expected  to  avoid  using 
minority  interest  in  the  equity  accounts  of 
consolidated  subsidiaries  as  an  avenue  for 
introducing  into  their  capital  structures 
elements  that  might  not  otherwise  qualify  as 


Tier  1  capital  or  that  would,  in  effect,  result 
in  an  excessive  reliance  on  preferred  stock 
within  Tier  1.  Minority  interests  in  small 
business  investment  companies,  investment 
funds  that  hold  nonfinancial  equity 
investments  (as  defined  in  section  n.B.S.b.  of 
this  appendix  A),  and  subsidiaries  engaged  in 
nonfinancial  activities  are  not  inclfided  in 
the  banking  organization's  Tier  1  or  total 
capital  base  if  the  organization's  interest  in 
the  company  or  fund  is  held  under  one  of  the 
legal  auUiorities  listed  in  section  D.B.S.b.  In 
addition,  minority  interests  in  consolidated 
asset-backed  commercial  paper  programs  (as 
defined  in  section  III.B.6.  of  this  appendix) 
that  are  sponsored  by  a  banking  organization 
are  not  to  be  included  in  the  organization's 
Tier  1  or  total  capital  base  if  the  bank  holding 
company  excludes  the  consolidated  assets  of 
such  programs  from  risk-weighted  assets 
pursuant  to  section  in.B.6.  of  this  appendix. 
***** 

ffl.  *  *  * 

B.  *   *   * 

a.  Definitions — i.  Credit  derivative  means  a 
contract  that  allows  one  party  (the 
"protection  purchaser")  to  transfer  the  credit 
risk  of  an  asset  or  off-balance  sheet  credit 
exposure  to  another  party  (the  "protection 
provider").  The  value  of  a  credit  derivative 
is  dependent,  at  least  in  part,  on  the  credit 
performance  of  the  "reference  asset." 

ii.  Credit-enhancing  representations  and 
warranties  means  representations  and 
warranties  that  are  made  or  assumed  in 
connection  with  a  transfer  of  assets 
(including  loan  servicing  assets)  and  that 
obligate  the  bank  holding  company  to  protect 
investors  from  losses  arising  from  credit  risk 
in  the  assets  transferred  or  the  loans  serviced. 
Credit-enhancing  representations  and 
warranties  include  promises  to  protect  a 
party  from  losses  resulting  from  the  default 
or  nonperformance  of  another  party  or  from 
an  insufficiency  in  the  value  of  the  collateral. 
Credit-enhancing  representations  and 
warranties  do  not  include: 

1.  Early  default  clauses  and  similar 
warranties  that  permit  the  return  of,  or 
premium  refund  clauses  covering,  1—4  feimily 
residential  first  mortgage  loans  that  qualifv- 
for  a  50  percent  risk  weight  for  a  period  not 
to  exceed  120  days  from  the  date  of  transfer. 
These  warranties  may  cover  only  those  loans 
that  were  originated  within  1  yeeir  of  the  date 
of  transfer; 

2.  Premium  refund  clauses  that  cover 
assets  guaranteed,  in  whole  or  in  part,  by  the 
U.S.  Government,  a  U.S.  Government  agency 
or  a  government-sponsored  enterprise, 
provided  the  premium  refund  clauses  are  for 
a  period  not  to  exceed  120  days  from  the  date 
of  transfer;  or 

3.  Warranties  that  permit  the  return  of 
assets  in  instances  of  misrepresentation, 
fraud  or  incomplete  documentation. 

iii.  Direct  credit  substitute  means  an 
ctrrangement  in  which  a  bank  holding 
company  assumes,  in  form  or  in  substance, 
credit  risk  associated  with  an  on-  or  off- 
balance  sheet  credit  exposure  that  was  not 
previously  owned  by  the  bank  holding 
company  (third-party  asset)  and  the  risk 
assumed  by  the  bank  holding  company 
exceeds  the  pro  rata  share  of  the  bank 
holding  company's  interest  in  the  third-party 


asset.  If  the  bank  holding  company  has  no 
claim  on  the  third-party  asset,  then  the  bank 
holding  company's  assumption  of  any  credit 
risk  with  respect  to  the  third  party  asset  is 
a  direct  credit  substitute.  Direct  credit 
substitutes  include,  but  are  not  limited  to: 

1 .  Financial  standby  letters  of  credit  that 
support  financial  claims  on  a  third  party  that 
exceed  a  bank  holding  company's  pro  rata 
share  of  losses  in  the  financial  claim: 

2.  Guarantees,  surety  arrangements,  credit 
derivatives,  and  similar  instruments  backing 
financial  claims  that  exceed  a  bank  holding 
company's  pro  rata  share  in  the  financial 
claim; 

3.  Purchased  subordinated  interests  or 
securities  that  absorb  more  than  their  pro  rata 
share  of  losses  from  the  underlying  assets; 

4.  Credit  derivative  contracts  under  which 
the  bank  holding  company  assumes  more 
than  its  pro  rata  share  of  credit  risk  on  a  third 
party  exposure: 

5.  Loans  or  lines  of  credit  that  provide 
credit  enhancement  fur  the  financial 
obligations  of  an  account  party; 

6.  Purchased  loan  servicing  assets  if  the 
servicer  is  responsible  for  credit  losses  or  if 
the  servicer  makes  or  assumes  credit- 
enhancing  representations  and  warranties 
with  respect  to  the  loans  serviced.  Mortgage 
servicer  cash  advances  that  meet  the 
conditions  of  section  III.B.3.a.viii.  of  this 
appendix  are  not  direct  credit  substitutes; 
and 

7.  Clean-up  calls  on  third  peuty  assets. 
Clean-up  calls  that  are  10  percent  or  less  of 
the  original  pool  balance  that  are  exercisable 
at  the  option  of  the  bank  holding  company 
are  not  direct  credit  substitutes. 

8.  Liquidity  facilities  extended  to  ABCP 
programs  that  are  not  eligible  liquidity 
facilities  (as  defined  in  section  in.B.3.a.  of 
this  appendix). 

iv.  Early  Amortization  Triggers  mean 
contractual  requirements  that,  if  triggered, 
would  cause  a  securitization  to  begin 
repaying  investors  prior  to  the  originally 
scheduled  payment  dates. 

v.  Eligible  liquidity  facility  means  a  facility 
subject  to  a  reasonable  asset  quality  tes'  at 
the  time  of  draw  that  precludes  funding 
against  assets  that  are  60  days  or  more  past 
due  or  in  default.  In  addition,  if  the  assets 
that  an  eligible  liquidity  fac'    ty  is  required 
to  fund  against  are  extemali ,  rated  exposures 
at  the  inception  of  the  facility,  the  facility  can 
be  used  to  fund  only  those  exposure-  ;hat  are 
externally  rated  investment  f  jde  at  uie  time 
of  funding.  Furthermore,  an  eligible  liquidity 
facility  must  contain  provisions  that,  prior  to 
any  draws,  reduces  the  bank  holding 
company's  funding  obligation  to  cover  only 
those  assets  that  would  meet  the  funding 
criteria  under  tiie  facility's  asset  quality  tests. 

vi.  Excess  Spread  means  gross  finance 
charge  collections  and  other  income  received 
by  the  trust  or  special  purpose  entity  (SPE) 
minus  certificate  interest,  servicing  fees, 
charge-offs,  and  other  trust  or  SPE  expenses. 

vii.  Externally  rated  means  that  an 
instrument  or  obligation  has  received  a  credit 
rating  from  a  nationally-recognized  statistical 
rating  organization. 

viii.  Face  amount  means  the  notional 
principal,  or  face  value,  amount  of  an  off- 
balance  sheet  item;  the  amortized  cost  of  an 


56580  Federal  Register/ Vol.  68,  No.  190/ Wednesday.  October  1.  2003  / Proposed  Rules 


dsset  not  held  for  trading  purposes;  rind  the 
fair  value  of  a  trading  asset 

ix.  Financial  asset  means  cash  or  other 
monetarv-  instrument,  evidence  of  debt, 
evidence  of  an  ownership  interest  in  an 
entity,  or  a  contract  that  conveys  a  right  to 
receive  or  exchange  cash  or  another  financial 
instrument  from  another  party. 

X.  Financial  standby  letter  of  credit  means 
a  letter  of  credit  or  similar  arrangement  that 
represents  an  irrevocable  obligation  to  a 
third-partv  beneficiary: 

1  To  repay  monev  borrowed  by.  or 
advanced  to.  or  for  the  account  of.  a  second 
party  (the  account  partv).  or 

2  To  make  payment  on  behalf  of  the 
account  party,  in  the  event  that  the  acf:ounl 
party  fails  to  fulfill  its  obligation  to  the 
beneficiary 

xi.  .Vfortgoge  senicer  cash  advance  means 
funds  that  a  residential  mortgage  loan 
servKier  advances  to  en5ure  an  uninterrupted 
flow  of  payments,  including  advances  made 
to  cover  foreclosure  costs  or  other  expenses 
to  facilitate  the  timely  cpllection  of  the  loan. 
.■\  mortgage  servicer  cash  advance  is  not  a 
recourse  obligation  or  a  direct  credit 
substitute  if: 

1  The  servicer  is  entitled  to  full 
reimbursement  and  this  nght  is  not 
subordinated  to  other  claims  on  the  cash 
flows  from  the  underlying  asset  pool;  or 

2  For  any  one  loan,  the  servicer's 
obligation  to  make  nonreimbursable 
advances  is  contractually  limited  to  an 
insignificant  amount  of  the  outstanding 
principal  balance  of  that  loan. 

xii.  \ationallv  recognized  statistical  rating 
organization  iXRSRUi  means  an  entity 
recognized  by  the  Division  of  Market 
Regulation  of  the  Securities  and  Exchange 
Commission  lor  any  successor  Division) 
(Commission)  as  a  nationally  recognized 
statistical  rating  organization  for  various 
purposes,  including  the  Commission's 
uniform  net  capital  requirements  for  brokers 
and  dealers. 

xiii.  Recourse  means  the  retention,  by  a 
bank  holding  company,  in  form  or  in 
substance,  of  any  t:redit  risk  directly  or  • 

indirectly  associated  with  an  asset  it  has 
transferred  and  sohl  that  exceeds  a  pro  rata 
share  of  the  banking  organization's  claim  on 
the  asset  If  a  banking  organization  has  no 
claim  on  a  transferred  asset,  then  the 
retention  of  anv  nsk  of  credit  loss  is  recourse. 
\  recourse  obligation  typically  arises  when  a 
bank  holding  company  transfers  assets  and 
retains  an  explicit  obligation  to  repurchase 
the  assets  or  absorb  losses  due  to  a  default 
on  the  payment  of  principal  or  interest  or  any 
other  deficiency  in  the  performance  of  the 
underlying  obligor  or  some  other  party. 
Recourse  may  also  exist  implicitly  if  a  bank 
holding  c:ompdnv  provides  credit 
enhancement  beyond  anv  contrac:tual 
obligation  to  support  assets  il  has  sold.  The 
following  are  examples  of  recourse 
arrangements 

1   Credit-enhancing  representations  and 
warranties  made  on  the  transferred  assets. 

2.  Loan  servicing  assets  retained  pursuant 
to  an  agreement  under  which  the  bank 
holding  company  will  be  responsible  for 
credit  losses  associated  with  the  loans  being 
serviced.  Mortgage  servicer  cash  advances 


that  meet  the  conditions  of  section 
111  B  3  a  viii  of  this  appendix  are  not 
recourse  arrangements. 

3.  Retained  subordinated  interests  that 
absorb  more  than  their  pro  rata  share  of 
losses  from  the  underlying  assets: 

4  Assets  sold  under  an  agreement  to 
repurchase,  if  the  assets  are  not  already 
included  on  the  balance  sheet: 

.5  Loan  strips  sold  without  contractual 
recourse  where  the  maturity  of  the 
transferred  loan  is  shorter  than  the  maturity 
of  the  coinmitirent  under  which  the  loan  is 
drawn; 

6  Credit  derivatives  issued  that  absorb 
more  than  the  bank  holding  company's  pro 
rata  share  of  losses  from  the  transferred 
assets;  and 

7  Clean-up  calls  at  inception  that  are 
greater  than  10  percent  of  the  balance  of  the 
original  pool  of  transferred  loans.  (;lean-up 
calls  that  are  10  percent  or  less  of  the  original 
pool  balanie  that  are  exercisable  at  the 
option  of  the  bank  are  not  recourse 
arrangements. 

8  Liquidity  facilities  extended  to  ABCP 
programs  that  are  not  eligible  liquidity 
facilities  Us  defined  in  section  III. B  3. a.  of 
this  appendix) 

XIV.  Residual  interfil  means  any  on- 
balance  sheet  asset  that  represents  an  interest 
(including  a  beneficial  interest)  created  by  a 
transfer  that  qualifies  as  a  sale  (in  accordance 
with  generally  accepted  accounting 
print  iples)  of  financial  assets,  whether 
through  a  securitization  or  otherwise,  and 
that  exposes  the  bank  holding  company  to 
credit  risk  directly  or  indirei  tly  associated 
with  the  transferred  assets  that  exceeds  a  pro 
rata  share  of  the  bank  holding  company's 
claim  on  the  assets,  whether  through 
subordination  provisions  or  other  credit 
enhancement  tei  hinques  Residual  interests 
generally  include  credit-enhancing  I/Os. 
spread  accounts,  cash  collateral  accounts, 
retained  subordinated  interests,  other  ffirms 
of  over-coUateralization.  and  similar  assets 
that  function  as  a  credit  enhancement 
Residual  interests  further  include  those 
exposures  that,  in  substance,  cause  the  bank 
holding  company  to  retain  the  credit  risk  of 
an  asset  or  exposure  that  had  qualified  as  a 
residual  interest  belore  it  was  sold.  Residual 
interests  generally  do  not  include  interests 
purchased  from  a  third  party,  except  that 
purchased  f:redit-enhancing  I/Os  are  residual 
interests  for  purposes  of  this  appendix. 

XV  Revolving  retail  cvedit  hnlitv  means  an 
exposure  to  an  individual  where  the 
borrower  is  permitted  to  vary  both  the  drawn 
amount  and  the  amount  of  repayment  within 
an  agreed  limit  under  a  line  of  credit  (such 
as  credit  card  accounts).  Revolving  retail 
credits  include  business  credit  card  accounts. 

xvi   Risk  partnipiituin  means  a 
participation  in  whii  h  the  originating  partv 
remains  liable  tj  the  benefi(;iary  for  the  full 
amount  of  an  obligation  [e.g..  a  direct  credit 
substitute)  notwithstanding  that  another 
party  has  acquired  .i  j),irtiripdtion  in  that 
obligation. 

xvii   Securitization  means  the  pooling  and 
repackaging  by  a  special  (iiirpose  entity  uf 
assets  oriolher  credit  exposures  into 
securities  that  can  be  sold  to  investors. 
Securitization  includes  transactions  that 


create  stratified  credit  risk  poritions  whose 
performance  is  dependent  upon  an 
underlying  pool  of  credit  exposures, 
including  loans  and  commitments. 

xviii.  Spon.sor  means  a  bank  holding 
company  that  establishes  an  asset-backed 
commercial  paper  program;  approves  the 
sellers  permitted  to  participate  in  the 
program;  approves  the  asset  pools  to  be 
purchased  by  the  program;  or  administers  the 
asset-backed  commercial  paper  program  by 
monitoring  the  assets,  arranging  for  debt 
placement,  compiling  monthly  reports,  or 
ensuring  compliance  with  the  program 
documents  and  with  the  program's  credit  and 
investment  policy. 

xix.  Structured  finance  program  means  a 
program  where  receivable  interests  and  asset- 
backed  securities  issued  by  multiple 
participants  are  purchased  by  a  special 
purpose  entity  that  repackages  those 
exposures  into  securities  that  can  be  sold  to 
investors.  Structured  finance  programs 
allocate  credit  risks,  generally,  between  the 
participants  and  credit  enhancement 
provided  to  the  program. 

XX.  Traded  position  means  a  position  that 
is  externally  rated  and  is  retained,  assumed, 
or  issued  in  connection  with  an  asset 
securitization,  where  there  is  a  reasonable 
expectation  that,  in  the  near  future,  the  rating 
will  be  relied  upon  by  unaffiliated  investors 
to  purchase  the  position;  or  an  unaffiliated 
third  party  to  enter  into  a  transaction 
involving  the  position,  such  as  a  purchase, 
loan,  or  repurchase  agreement. 
***** 

g.  Early  Amortization  Triggers,  i.  A  bank 
holding  company  that  originates 
securitizations  of  revolving  retail  credit 
facilities  that  contain  early  amortization 
triggers  must  incorporate  the  off-balan(;e 
sheet  portion  of  such  a  securitization  (that  is, 
the  investors'  interest)  into  the  bank's  risk- 
weighted  assets  by  multiplying  the 
outstanding  principal  amount  of  the 
investors'  interest  by  the  appropriate  credit 
conversion  factor  and  then  assigning  the 
resultant  credit  equivalent  amount  to  the 
appropriate  risk  weight  category.  The  credit 
conversion  factor  to  be  applied  to  such  a 
securitization  generally  is  a  function  of  the 
securitization's  most  recent  three-month 
average  excess  spread  level,  the  point  at 
which  excess  spread  in  the  securitization 
must  be  trapped  in  a  spread  or  reserve 
account,  and  the  excess  spread  level  at  which 
an  early  amortization  of  the  securitization  is 
triggered. 

ii  In  order  to  determine  the  appropriate 
credit  conversion  factor  to  be  applied  to  the 
outstanding  principal  balance  of  the 
investors'  interest,  the  originating  bank 
holding  company  must  compare  the 
securitization's  most  recent  three-month 
average  excess  spread  level  against  the 
difference  between  the  point  at  which  the 
organization  is  required  by  the  securitization 
documents  to  divert  and  trap  excess  spread 
(spread  trapping  point)  in  a  spread  or  reserve 
account  and  the  excess  spread  level  at  which 
early  amortization  of  the  securitization  is 
triggered  (early  amortization  trigger).  The 
difference  between  the  spread  trapping  point 
and  the  early  amortization  trigger  is  referred 
to  as  the  excess  spread  differential  (ESD).  In 
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a  securitization  of  revolving  retail  credit 
facilities  that  employs  the  concept  of  excess 
spread  to  determine  when  an  early 
amortization  is  triggered  but  where  the 
securitization's  transaction  documents  do  not 
require  excess  spread  to  be  diverted  to  a 
spread  or  reserve  account  at  a  certain  level, 
the  ESD  is  deemed  to  be  4.5  percentage 
points. 

iii.  If  a  securitization  of  revolving  retail 
credit  facilities  does  not  employ  the  concept 
of  excess  spread  as  the  trensaction's 
detennining  factor  of  when  an  early 
amortization  is  triggered,  then  a  10  percent 
credit  conversion  factor  is  applied  to  the 
outstanding  principal  balance  of  the 
investors'  interest  at  the  securitization's 
inception. 

iv.  The  ESD  must  then  be  divided  to  create 
four  equal  ESD  segments.  For  example,  when 
the  ESD  is  4.5  percent,  this  amount  is 
divided  into  4  equal  ESD  segments  of  112.5 
basis  points.  A  C3«dit  conversion  factor  of 
zero  percent  would  be  applied  to  the 
outstanding  principal  balance  of  the 
investors'  interest  if  the  securitization's 
three-month  average  excess  spread  equaled 
or  exceeded  the  securitization's  spread 
trapping  point  (4.5  percent  in  the  example). 
Credit  conversion  factors  of  5  percent,  10 
percent,  50  percent,  and  100  percent  are  then 
assigned  to  each  of  the  four  equal  ESD 
segments  in  descending  order  beginning  with 
the  spread  trapping  point  as  the 
securitization  approaches  early  amortization. 
For  instance,  when  the  ESD  is  4.5  percent, 
the  credit  conversion  factors  would  be 
applied  to  the  outstanding  balance  of  the 
investors'  interest  as  follows: 

Example  of  Credit  Conversion 
Factor  Assignment  by  SEGMEhrr 
OF  Excess  Spread  Differential 


Segment  of  excess  spread  dif- 
ferential 

Credit 
conversion 

factor 
(percent) 

450  bp  or  more 

0 

Less  than  450  bp  to  337.5  bp  .. 
Less  than  337.5  bp  to  225  bp  .. 
Less  than  225  bp  to  1 12.5  bp  .. 
Less  than  112.5  bo 

5 

10 

50 

100 

h.  Limitations  on  risk-based  capital 
requirements.  *    *   * 

iv.  For  a  bank  holding  company  subject  to 
the  early  amortization  treatment  in  section 
III.B.3.g.  of  this  appendix,  the  total  risk-based 
capital  requirement  for  all  of  the  bank's 
exposures  to  a  securitization  of  revolving 
retail  credit  facilities  is  limited  to  the  greater 
of  the  risk-based  capital  requirement  for 
residual  interests,  as  defined  in  section 
in.B.3.a.  of  this  appendix,  or  the  risk-based 
capital  requirement  for  the  underlying 
securitized  assets  calculated  as  if  the  bank 
holding  company  continued  to  hold  the 
assets  on  its  balance  sheet. 
***** 

6.  Asset-backed  commercial  paper 
programs,  a.  An  asset-backed  commercial 
paper  (ABCP)  program  typically  is  a  program 
through  which  a  bank  holding  company 


provides  funding  to  its  corporate  customers 
by  sponsoring  and  administering  a 
bankruptcy-remote  special  purpose  entity 
that  purchases  asset  pools  from,  or  extends 
loans  to,  the  banking  organization's 
customers.  The  ABCP  program  raises  the 
cash  to  provide  the  funding  through  the 
issuance  of  commercial  paper  in  the  market. 

b.  A  bank  holding  company  that  qualifies 
as  a  primary  beneficiary  and  must 
consolidate  an  ABCP  program  that  is  defined 
as  a  variable  interest  entity  under  GAAP  may 
exclude  the  consolidated  ABCP  program 
assets  from  risk-weighted  assets  provided 
tbat  the  bank  is  the  sponsor  of  the 
consolidated  ABCP  program.  If  a  bank 
holding  company  excludes  such  consolidated 
ABCP  program  assets,  the  bank  holding 
company  must  assess  the  appropriate  risk- 
based  capital  charge  against  any  risk 
exposures  of  the  organization  arising  in 
coimection  with  such  ABCP  programs, 
including  direct  credit  substitutes,  recourse 
obUgations,  residual  interests,  liquidity 
facilities,  and  loans,  in  accordance  with 
sections  III.B.3,  m.C.  and  m.D.  of  this 
appendix. 
***** 

m.  *  *  * 

D.  •   •   * 

2.  Items  with  a  50  percent  conversion 
factor.  *   *   * 

c.  Conmiitments  are  defined  as  any  legally 
binding  arrangements  that  obligate  a  banking 
organization  to  extend  credit  in  the  form  of 
loans  or  leases;  to  purchase  loans,  securities, 
or  other  assets;  or  to  participate  in  loans  and 
leases.  They  also  include  overdraft  facilities, 
revolving  credit,  home  equity  and  mortgage 
lines  of  credit,  eligible  liquidity  facilities  to 
asset-backed  commercial  paper  programs  (in  ^ 
form  or  in  substance),  and  similar 
transactions.  Normally,  commitments  involve 
a  written  contract  or  agreement  amd  a 
commitment  fee,  or  some  other  form  of 
consideration.  Commitments  are  included  in 
weighted-risk  assets  regardless  of  whether 
they  contain  "material  adverse  change" 
clauses  or  other  provisions  that  are  intended 
to  relieve  the  issuer  of  its  funding  obligation 
under  certain  conditions.  In  the  case  of 
commitments  structured  as  syndications, 
where  the  banking  organization  is  obligated 
solely  for  its  pro  rata  share,  only  the 
organization's  proportional  share  of  the 
syndicated  commitment  is  taken  into  account 
in  calculating  the  risk-based  capital  ratio. 
Banking  organizations  that  are  subject  to  the 
market  risk  rules  are  required  to  convert  the 
notional  amount  of  long-term  covered 
positions  carried  in  the  trading  account  that 
act  as  eligible  liquidity  facilities  to  ABCP 
programs,  in  form  or  in  substance,  at  50 
percent  to  determine  the  appropriate  credit 
equivalent  amount  for  those  facilities  even 
though  they  are  structured  or  characterized 

as  derivatives  or  other  trading  book  assets. 
***** 

3.  Items  with  a  20  percent  conversion 
factor.  '   *   * 

a.  *   *   * 

b.  Undrawn  portions  of  eligible  liquidity 
facilities  with  an  original  maturity  of  one 
year  or  less,  that  banking  organizations 
provide  to  asset-backed  commercial  paper 
(ABCP)  programs  also  are  converted  at  20 


percent.  The  resulting  credit  equivalent 
amount  is  then  assigned  to  the  risk  category 
appropriate  to  the  underlying  assets  or  the 
obligor,  after  consideration  of  any  collateral 
or  guarantees,  or  external  credit  ratings,  if 
applicable.  Banking  organizations  that  are 
subject  to  the  market  risk  rules  are  required 
to  convert  the  notional  amoimt  of  short-term 
covered  positions  carried  in  the  trading 
account  that  act  as  eligible  liquidity  facilities 
to  ABCP  programs,  in  form  or  in  substance, 
at  20  percent  to  determine  the  appropriate 
credit  equivalent  amount  for  those  facilities 
even  though  they  are  structured  or 
characterized  as  derivatives  or  other  trading 
book  assets.  Liquidity  facilities  extended  to 
ABCP  programs  that  do  not  meet  the 
following  criteria  are  to  be  considered 
recoiirse  obligations  or  direct  credit 
substitutes  and  assessed  the  appropriate  risk- 
based  capital  requirement  in  accordance  with 
section  III.B.3.  of  this  appendix.  Eligible 
liquidity  facilities  must  be  subject  to  a 
reasonable  asset  quality  test  at  the  time  of 
draw  that  precludes  funding  against  assets  in 
the  ABCP  program  that  are  60  days  or  more 
past  due  or  in  default.  In  addition,  if  the 
assets  that  eligible  liquidity  facilities  are 
required  to  fund  against  are  externally  rated 
exposures,  the  facility  can  be  used  to  fund 
only  those  exposures  that  are  externally  rated 
investment  grade  at  the  time  of  funding. 
Furthermore,  liquidity  facilities  must  contain 
provisions  that,  prior  to  any  draws,  reduces 
the  banking  organization's  funding  obligation 
to  cover  only  those  assets  that  would  meet 
the  funding  criteriBnmder  the  facilities'  asset 
quality  tests. 

4.  *   *   *  These  include  unused  portions  of 
commitments,  with  the  exception  of  eligible 
liquidity  facilities  provided  to  ABCP 
programs,  with  an  original  maturity  of  one 
year  or  less,  or  which  are  unconditionally 
cancelable  at  any  time,  provided  a  separate 
credit  decision  is  made  before  each  drawing 
under  the  facility.  *   *   * 
***** 

3.  Amend  appendix  E  to  part  225  by 
adding  two  new  sentences  at  the  end  of 
section  2. (a),  to  read  as  follows: 

Appendix  E  to  Part  225 — Capital  Adequacy 
Guidelines  for  Bank  Holding  Companies; 
Market  Risk  Measure 


Section  2.  Definitions  *  *  * 

(a)  *   *   *  Covered  positions  exclude  all 
positions  in  a  banking  organization's  trading 
account  that,  in  form  or  in  substance,  act  as 
eligible  liquidity  facilities  (as  defined  in 
section  111.3.3. a.  of  appendix  A  of  this  part) 
to  asset-backed  commercial  paper  programs 
(as  defined  in  section  III.B.6.  of  appendix  A 
of  this  part).  Such  excluded  positions  are 
subject  to  the  risk-based  capital  requirements 
set  forth  in  appendix  A  of  this  part. 
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Bv  order  of  the  Board  of  Governors  of  the 
Federal  Resene  System,  September  12.  i003. 
lennifer  |.  fohnson,  ' 

Secrpdirv  of  the  Board 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Chapter  III 

Auttiority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
proposes  to  amend  part  325  of  chapter 
in  of  title  12  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  325— CAPITAL  MAINTENANCE 

1   The  authority  citation  for  part  325 
continues  to  read  as  follows: 

Authority:  12  L'.S  C    1815(a)    181,51b). 
1816.  ISlBJa).  18181b),  18181r),  1818lt). 
1819(Teiith),  18_'8(c,l,  1828ld).  1828(ij. 
1828(nl.  1828(0).  18,31o,  18J5,  3907,  3909. 
4808;  Pub.  L   102-233,  105  Stat.  1761.  1789. 
1790  112  L'.S.C.  1831n  note).  Pub.  L.  102- 
242.  105  Stat.  2236,  2355.  as  amended  by 
Pub.  L.  103-325.  108  Stat.  2160.  2233  (l'2 
U.S.C.  1828  note);  Pub  L   102-242.  105  Stat 
2236,  2386.  as  amended  by  Pub  L   102-550. 
106  Stat   3672,  4089  (12  L'.S.C,  1828  note) 

2,  In  Appendix  A  to  part  325.  the 
following  amendments  are  proposed: 

a.  Section  1  A  1.  is  rt'vised. 

b.  In  section  II. B. 5  — 

i  Paragraph  (a).  Definitions,  is 
revised 

ii  Paragraph  (h).  Limitations  on  risk- 
based  capital  rfquircments.  and 
paragraph  (i).  Alternative  Capital 
Calculation  for  Small  Business 
Obligations,  are  redesignated  as 
paragraphs  (i)  and  (j)  respectively. 

iii.  A  new  paragraph  fh).  Early 
amortization  triggers,  is  added, 

iv  A  new  paragraph  (4).  is  added  to 
the  redesignated  paragraph  (i). 

c.  Section  II. B. 6   is  revised, 

d.  In  section  II, D — 

i.  The  last  sentence  of  the 
introductory  paragraph  is  removed: 

ii.  In  paragraph  2..  Items  With  a  50 
Percent  Conversion  Factor,  the  four 
undesignated  paragraphs  are  designated 
2. a.  through  2.d.  and  newly  designated 
2.C.  is  revised; 

iii.  In  paragraph  3.  Items  With  a  20 
Percent  Conversion  Factor,  the  first 
undesignated  paragraph  is  designated  as 
3. a.  and  a  new  paragraph  3  b,  is  added; 

iv.  The  first  sentence  in  paragraph  4,, 
Items  With  a  Zero  Percent  Conversion 
Factor,  is  revised, 

e.  Tables  III  and  I\'  are  removed. 

APPENDIX  A  TO  PART  325— 
STATEMENT  OF  POLICY  ON  RISK- 
BASED  CVPTTAL 


1 ,  Core  capital  elements  (Tier  1 )  consists 

of: 

i.  Common  stockholders'  equity  capita) 
(includes  common  stock  and  related  surplus, 
undivided  profits,  disclosed  capital  reserves 
that  represent  a  segregation  of  undivided 
profits,  and  foreign  currency  translation 
dd|ustmenls,  less  net  unrealized  holding 
losses  on  available-for-saJe  equity  securities 
with  readily  determinable  fair  values); 

ii,  Noncumulative  perpetual  preferred 
stock.-  inc;luding  any  related  surplus;  and 

iii.  Minority  interests  in  the  equity  capital 
accounts  ot  (;onsolidated  subsidiaries 

(a)  ,-\t  )east  50  percent  of  the  qualifying 
total  (  apital  base  should  consist  of  Tier  1 
capital  C^ore  (Tier  1)  capital  is  defined  as  the 
sum  of  core  capital  elements  minus  all 
intangible  assets  (other  than  mortgage 
servicing  assets,  nonmortgage  servif:ing  a.ssets 
and  purchased  credit  card  relationships 
eligible  for  inclusion  in  core  capital  pursuant 
to  §  325.5(0. '  minus  credit-enhancing 
interest-only  strips  that  are  not  eligible  for 
inclusion  in  core  capital  pursuant  to 

§  325.5(f).  minus  any  disallowed  deferred  ta.x 
assets,  and  minus  any  .imount  of 
nonfinant  lal  eijuitv  investments  required  to 
be  dedu(  teii  pursuant  ti.  section  II  B  (6)  of 
this  .-Kjipendix. 

(b)  .Mthnugh  nonvoting  common  stock, 
noncumuidtive  perpetual  preferred  stock, 
and  minority  interests  in  the  equity  capita) 
accounts  of  consolidated  subsidiaries  are 
normally  included  in  Tier  1  capita),  voting 
common  stockholders  eipiitv  genera)ly  will 
be  expected  to  l^e  the  dominant  form  of  Tier 
1  capital.  Thus,  banks  should  avoid  undue 
reliance  on  nonvoting  eijuitv.  preferred  stock 
and  minority  interests 

(c)  .Although  minority  interests  in 
consoliddted  subsidiaries  are  generally 
included  in  regulatory  capital,  exceptions  to 
tlTis  general  rule  will  be  made  ii  the  minority 
interests  fail  to  provide  meaningful  capital 
support  to  the  consolidated  bank.  Such  a 
situation  could  arise  if  the  minority  interests 
are  entitled  to  a  preferred  claim  on 
essentially  low  risk  assets  of  the  subsidiary. 
Similarly,  although  credit-enhancing  interest- 
only  strips  and  intangible  assets  in  the  form 
of  mortgage  servicing  assets,  nonmortgage 
servicing  assets  ami  purchased  credit  card 
relationships  are  generally  recognized  for 
risk-based  capital  purposes,  the  deduction  of 
part  or  all  of  the  credit-enhanc:ing  interest- 
only  strips,  mortgage  servi(;ing  assets. 
nonmortgage  servK  iiig  assets  and  purchased 
credit  card  relationships  may  be  re(|uired  if 
the  carrying  amounts  of  these  assets  are 


-  Preferred  stork  issues  where  the  dividend  is 
reset  periodically  based,  in  wIujIh  (ir  in  part,  upon 
the  bank's  current  credit  stdndin^.  including  but  not 
limited  to,  auction  rale,  nmnrv  iiiiirket  or 
remarketable  preferred  sto<  k.  are  assigned  to  Tier  2 
capital   regiirdless  of  whether  the  dividends  are 
cumulative  or  noncumulative 

'  An  exception  is  allowed  lor  intangible  assets 
that  are  explicitly  approved  tjv  the  HJIC  as  pari  of 
the  t)ttnk  s  regulatory  i  apitai  on  a  specifif  rase 
basis  These  intangibles  will  be  included  in  rapital 
for  risk-based  capital  purposes  under  the  terras  an<J 
conditions  that  are  specifically  approved  bv  the 
FUIC, 


excessive  in  relation  to  their  market  value  or 
the  level  of  the  bank's  capital  accounts. 
Credit-enhancing  interest-only  strips, 
mortgage  servicing  assets,  nonmortgage 
servicing  assets,  purchased  credit  card 
relationships  and  deferred  tax  assets  that  do 
not  meet  the  conditions,  limitations  and 
restrictions  described  in  §325.5(1)  and  (g)  of 
this  part  will  not  be  recognized  for  risk-based 
capital  purposes. 

(d)  Minority  interests  in  small  business 
investment  companies,  investment  funds  that 
hold  nonfinancial  equity  investments  (as 
defined  in  section  II.B.(6)(ii)  of  this  appendix 
A),  and  subsidiaries  that  are  engaged  in 
nonfinancial  activities  are  not  included  in 
the  bank's  Tier  1  or  total  capital  base  if  the 
bank's  interest  in  the  company  or  fund  is 
held  under  one  of  the  legal  authorities  listed 
in  section  II.B.(6)(ii)  of  this  appendix  A.  In 
addition,  minority  interests  in  consolidated 
asset-backed  commercial  paper  programs  that 
are  sponsored  by  a  bank  are  not  to  be 
included  in  the  bank's  Tier  1  or  total  capital 
base  if  the  bank  excludes  the  consolidated 
assets  of  such  programs  from  risk-weighted 
assets  pursuant  to  section  II. B. 6.  of  this 
appendix. 
***** 

0-  *    *    * 

B.  *    *   * 

5.  *    *    ' 

a.  Definitions — (1)  Credit  derivative  means 
a  contract  that  aUows  one  party  (the 
"protection  purchaser")  to  transfer  the  credit 
risk  of  an  asset  or  off-ba)ance  sheet  credit 
exposure  to  another  party  (the  "protection 
provider  ").  The  value  of  a  credit  derivative 
is  dependent,  at  least  in  pari,  on  the  credit 
performance  of  the  "reference  asset." 

(2)  Credit-enhancing  interest  onlv  strip  is 
defined  in  §325. 2(g) 

(3)  Credit-enhancing  representations  and 
warranties  means  representations  and 
warranties  that  are  made  or  assumed  in 
connection  with  a  transfer  of  assets 
(including  loan  servicing  assets)  and  that 
obligate  the  bank  to  protect  investors  from 
losses  arising  from  credit  risk  in  the  assets 
transferred  or  the  loans  serviced.  Credit- 
enhancing  representations  and  warranties 
include  promises  to  protect  a  party  from 
losses  resulting  from  the  default  or 
nonperformance  of  another  party  or  from  an 
insufficiency  in  the  value  of  the  collateral. 
Credit-enhancing  representations  and 
warranties  do  not  include: 

(i)  Ear)y  defaujt  c)auses  and  similar 
warranties  that  permit  the  return  of,  or 
premium  refund  clauses  covering,  1—4  family 
residential  first  morigage  loans  that  qualify 
for  a  50  percent  risk  weight  for  a  period  not 
to  exceed  120  days  from  the  date  of  transfer. 
These  warranties  may  cover  only  those  loans 
that  were  originated  within  1  year  of  the  date 
of  transfer; 

(ii)  Premium  refund  clauses  that  cover 
assets  guaranteed,  in  whole  or  in  part,  by  the 
U.S.  Covemment,  a  U.S.  Government  agency 
or  a  government-sponsored  enterprise, 
provided  the  premium  refund  clauses  are  for 
a  period  not  to  exceed  120  days  from  the  date 
of  transfer;  or 

liii)  Warranties  that  permit  the  return  of 
assets  in  instances  of  misrepresentation, 
fraud  or  incomplete  documentation. 
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(4)  Direct  credit  substitute  means  an 
arrangement  in  which  a  bank  assumes,  in 
form  or  in  substance,  credit  risk  associated 
with  an  on-or  off-balance  sheet  credit 
exposure  that  was  not  previously  owned  by 
the  bank  Ithird-party  asset)  and  the  risk 
assumed  by  the  bank  exceeds  the  pro  rata 
share  of  the  bank's  interest  in  the  third-party 
asset.  If  the  bank  has  no  claim  on  the  third- 
party  asset,  then  the  bank's  assumption  of 
any  credit  risk  with  respect  to  the  third  party 
asset  is  a  direct  credit  substitute.  Direct  credit 
substitutes  include,  but  are  not  limited  to: 

(i)  Financial  standby  letters  of  credit, 
which  includes  any  letter  of  credit  or  similar 
arrangement,  however  named  or  described, 
that  support  financial  claims  on  a  third  party 
that  exceed  a  bank's  pro  rata  share  of  losses 
in  the  financial  claim; 

(ii)  Guarantees,  surety  arrangements,  credit 
derivatives,  and  irrevocable  guarantee-type 
instruments  backing  financial  claims  such  as 
outstanding  loans,  or  other  financial  claims, 
or  that  back  off-balance-sheet  items  against 
which  risk-based  capital  must  be  maintained; 

(iii)  Purchased  subordinated  interests  or 
securities  that  absorb  more  than  their  pro 
rata  share  of  credit  losses  from  the 
underlying  assets.  Purchased  subordinated 
interests  that  are  credit-enhancing  interest- 
only  strips  are  subject  to  the  higher  capital 
charge  specified  in  section  II.B.5.(f)  of  this 
appendix  A; 

(iv)  Entering  into  a  credit  derivative 
contract  under  which  the  bank  assimies  more 
than  its  pro  rata  share  of  credit  risk  on  a  third 
party  asset  or  exposure; 

(v)  Loans  or  lines  of  credit  that  provide 
credit  enhancement  for  the  financial 
obligations  of  an  account  party; 

(vi)  Purchased  loan  servicing  assets  if  the 
servicer: 

(A)  Is  responsible  for  credit  losses  with  the 
loans  being  serviced, 

(B)  Is  responsible  for  making  servicer  cash 
advances  (unless  the  advances  are  not  direct 
credit  substitutes  because  they  meet  the 
conditions  specified  in  section  II.B.5(a)(9)  of 
this  appendix  A),  or 

(C)  Makes  or  assumes  credit-enhancing 
representations  and  warranties  with  respect 
to  the  loans  serviced;  and 

(vii)  Clean-up  calls  on  third  party  assets. 
Clean-up  calls  that  are  exercisable  at  the 
option  of  the  bank  (as  servicer  or  as  an 
affiliate  of  the  servicer)  when  the  pool 
balance  is  10  percent  or  less  of  the  original 
pool  balance  are  not  direct  credit  substitutes. 

(viii.)  Liquidity  facilities  extended  to  ABC? 
programs  that  are  not  eligible  liquidity 
facilities  (as  defined  in  section  II.B.S.a.  of  this 
appendix). 

(5)  Early  amortization  triggers  mean 
contractual  requirements  that,  if  triggered, 
would  cause  a  securitization  to  begin 
repaying  investors  prior  to  the  originally 
scheduled  payment  dates. 

(6)  Eligible  liquidity  facility  means  a 
facility  subject  to  a  reasonable  asset  quality 
test  at  tlie  time  of  draw  that  precludes 
funding  against  assets  in  the  ABCP  program 
that  are  60  days  or  more  past  due  or  in 
default.  In  addition,  if  the  assets  that  an 
eligible  liquidity  facility  is  required  to  fund 
against  are  externally  rated  exposures  at  the 
inception  of  the  facility,  the  facihty  can  be 


used  to  fund  only  those  exposures  that  are 
externally  rated  investment  grade  at  the  time 
of  funding.  Furthermore,  an  eligible  liquidity 
facility  must  contain  provisions  that,  prior  to 
any  draws,  reduces  the  bank's  funding 
obligation  to  cover  only  those  assets  that 
would  meet  the  funding  criteria  under  the 
facility's  asset  quality  tests. 

(7)  Excess  spread  means  gross  finance 
charge  collections  and  other  income  received 
by  the  trust  or  special  purpose  entity  (SPE) 
minus  certificate  interest,  servicing  fees, 
charge-offs,  and  other  trust  or  SPE  expenses. 

(8)  Externally  rated  means  that  an 
instrument  or  obligation  has  received  a  credit 
rating  from  a  nationally-recognized  statistical 
rating  organization. 

(9)  Face  amount  means  the  notional 
principal,  or  face  value,  eunount  of  an  off- 
balance  sheet  item;  the  amortized  cost  of  an 
asset  not  held  for  trading  purposes;  and  the 
fair  value  of  a  trading  asset. 

(10)  Financial  asset  means  cash  or  other 
monetary  instrument,  evidence  of  debt, 
evidence  of  an  ownership  interest  in  an 
entity,  or  a  contract  that  conveys  a  right  to 
receive  or  exchange  cash  or  another  financial 
instrument  from  another  party. 

(11)  Financial  standby  letter  of  credit 
means  a  letter  of  credit  or  similar 
arrangement  that  represents  an  irrevocable 
obligation  to  a  third-party  beneficiary: 

(i)  To  receive  money  borrowed  by,  or 
advanced  to,  or  advanced  to,  or  for  the 
account  of,  a  second  party  (the  account 
party),  or 

(ii)  To  make  payment  on  behalf  of  the 
account  party,  in  the  event  that  the  account 
party  fails  to  fulfill  its  obligation  to  the 
beneficiary. 

(12)  Mortgage  servicer  cash  advance  means 
funds  that  a  residential  mortgage  servicer 
advances  to  ensure  an  uninterrupted  flow  of 
payments  or  the  timely  collection  of 
residential  mortgage  loans,  including 
disbursements  made  to  cover  foreclosure 
costs  or  other  expenses  arising  from  a 
mortgage  loan  to  facilitate  its  timely 
collection.  A  mortgage  servicer  cash  advance 
is  not  a  recourse  obligation  or  a  direct  credit 
substitute  if: 

(i)  The  mortgage  servicer  is  entitled  to  full 
reimbursement  or,  for  any  one  residential 
mortgage  loan,  nonreimbursable  advances  are 
contractually  limited  to  an  insignificant 
amount  of  the  outstanding  principal  on  that 
loan,  and 

(ii)  the  servicer's  entitlement  to 
reimbursement  in  not  subordinated. 

(13)  Nationally  recognized  statistical  rating 
organization  (NRSRO)  means  an  entity 
recognized  by  the  Division  of  Market 
Regulation  of  the  Securities  and  Exchange 
Commission  (or  any  successor  Division) 
(Commission)  as  a  nationally  recognized 
statistical  rating  organization  for  various 
purposes,  including  the  Commission's 
uniform  net  capital  requirements  for  brokers 
and  dealers  (17  CFR  240.15c3-l). 

(14)  Recourse  means  an  arrangement  in 
which  a  bank  retains,  in  form  or  in  substance, 
of  any  credit  risk  directly  or  indirectly 
associated  with  an  asset  it  has  sold  (in 
accordance  with  generally  accepted 
accounting  principles)  that  exceeds  a  pro  rata 
share  of  the  bank's  claim  on  the  asset.  If  a 


bank  has  no  claim  on  an  asset  it  has  sold, 
then  the  retention  of  any  credit  risk  is  . 
recourse.  A  recourse  obligation  typically 
arises  when  an  institution  transfers  assets  in 
a  sale  and  retains  an  obUgation  to  repurchase 
the  assets  or  absorb  losses  due  to  a  default 
of  principal  or  interest  or  any  other 
deficiency  in  the  performance  of  the 
underlying  obligor  or  some  other  party. 
Recourse  may  exist  implicitly  where  a  bank 
provides  credit  enhancement  beyond  any 
contractual  obligation  to  support  assets  it  has 
sold.  The  following  are  examples  of  recoiu-se 
arrangements: 

(i)  Credit-enhancing  representations  and 
warranties  made  on  the  transferred  assets: 

(ii)  Loan  servicing  assets  retained  pursuant 
to  an  agreement  under  which  the  bank: 

(A)  Is  responsible  for  losses  associated  with 
the  loans  being  serviced, 

(B)  Is  responsible  for  making  mortgage 
servicer  cash  advances  (unless  the  advances 
are  not  a  recourse  obligation  because  they 
meet  the  conditions  specified  in  section 
n.B.5(a)(12)  of  this  appendix  A),  or 

(C)  Makes  or  assumes  credit-enhancing 
representations  and  warranties  on  the 
serviced  loans; 

(iii)  Retained  subordinated  interests  that 
absorb  more  than  their  pro  rata  share  of 
losses  from  the  underlying  assets; 

(iv)  Assets  sold  under  an  agreement  to 
repiuchase,  if  the  assets  are  not  already 
included  on  the  balance  sheet; 

(v)  Loan  strips  sold  without  contractual 
recourse  where  the  maturity  of  the 
transferred  portion  of  the  loan  is  shorter  than 
the  matiuity  of  the  commitment  under  which 
the  loan  is  drawn; 

(vi)  Credit  derivative  contracts  under 
which  the  bank  retains  more  than  its  pro  rata 
share  of  credit  risk  on  transferred  assets;  and 

(vii)  Clean-up  calls.  Clean-up  calls  that  are 
exercisable  at  the  option  of  the  bank  (as 
servicer  or  as  an  affiliate  of  the  servicer) 
when  the  pool  balance  is  10  percent  or  less 
of  the  original  pool  balance  are  not  recourse 
arrangements. 

(viii.)  Liquidity  facilities  extended  to  ABCP 
programs  that  are  not  eUgible  liquidity 
facilities  (as  defined  in  section  n.B.S.a.  of  this 
appendix). 

(15)  Residual  interest  means  any  on- 
balance  sheet  asset  that  represents  an  interest 
(including  a  beneficial  interest)  created  by  a 
transfer  that  qualifies  as  a  sale  (in  accordance 
with  generally  accepted  accounting 
principles)  of  financial  assets,  whether 
through  a  securitization  or  otherwise,  and 
that  exposes  a  bank  to  credit  risk  directly  or 
indirectly  associated  with  the  transferred 
assets  that  exceeds  a  pro  rata  share  of  the 
bank's  claim  on  the  assets,  whether  through 
subordination  provisions  or  other  credit 
enhancement  techniques.  Residual  interests 
generally  include  credit-enhancing  I/Os, 
spread  accounts,  cash  collateral  accounts, 
retained  subordinated  interests,  other  forr.is 
of  over-coUateralization,  and  similar  as.sets 
that  function  as  a  credit  enhancement. 
Residual  interests  further  include  those 
exposures  that,  in  substance,  cause  the  bank 
to  retain  the  credit  risk  of  an  asset  or 
exposure  that  had  qualified  as  a  residual 
interest  before  it  was  sold.  Residual  interests 
generally  do  not  include  interests  purchased 
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from  A  thir(l  partv.  except  thai  purchased 
credit-enhancing  I  ()s  are  residua!  interests. 
(161  Rfvolvinii  rf'tail  cn'dit  latility  means 
an  exposure  'o  an  indn  idual  where  the 
borrower  is  permitted  to  vary  both  the  drawn 
amount  and  the  amount  of  repayment  within 
an  agreed  Umit  under  a  line  of  credit  (such 
as  credit  card  accounts).  Revolving  retail 
credits  include  business  credit  card  arcounts. 

117)  Risk  partKipation  means  a 
participatum  in  which  the  originating  partv 
remains  liable  to  the  benericiar\  lor  the  full 
amount  of  an  obligation  {e.g.  a  direct  credit 
substitute)  notwithstanding  that  another 
partv  has  acquired  a  participation  in  that 
obligation 

118)  Securitization  means  the  pooling  and 
repackaging  bv  a  special  purpose  entity  of 
assets  or  other  credit  exposures  into 
securities  t^al  can  be  sold  to  investors. 
Securitization  includes  transactions  that 
general K  create  stratified  credit  risk 
positions  w  hose  performance  is  dependent 
upon  an  underlying  pool  of  credit  exposures. 
including  loans  and  comrnilments. 

( 19)  Sponsor  means  a  bank  that  establishes 
an  asset-backed  fomniercial  paper  program; 
approves  the  sellers  permitted  to  pariicipate 
in  the  program,  approves  the  asset  pools  to 
be  purchased  by  the  program,  or  administers 
the  asset-bai  ked  commercial  paper  program 
by  monitoring  the  assets,  arranging  for  debt 
placement,  compiling  monthly  reports,  or 
ensuring  compliance  with  the  program 
documents  and  with  the  program's  credit  and 
investment  policy. 

(2IJ)  Structured  finance  program  means  a 
program  where  receivable  interests  and  asset- 
ba(  ked  securities  issued  by  multiple 
participants  are  purchased  by  a  special 
purpose  entity  that  repackages  those 
exposures  into  securities  that  can  be  sold  to 
investors.  Structured  finance  programs 
alloc  ate  credit  risks,  generally,  between  the 
[)articipants  and  credit  enhancement 
provided  to  the  program. 

(21 )  Traded  position  means  a  position  or 
asset-bac:ked  sec:urily  that  is  retained. 
assumed  or  issued  in  connection  with  a 
securitization  that  is  externally  rated,  where 
there  is  a  reasonable  expectation  that,  in  the 
near  future,  the  rating  will  be  relied  upon  by 

(i)  Unaffiliated  investors  to  purchase  the 
position,  or 

(ii)  An  unaffiliated  third  parly  to  enter  into 
a  transaction  involving  the  position,  such  as 
a  purchase,  loan,  or  repurchase  agreement. 
***** 

(h)  Early  Amortization  Triggers  i.  A  bank 
that  originates  securitizations  of  revolving 
retail  credit  facilities  that  contain  early 
amortization  triggers  must  incorporate  the 
off-balance  sheet  portion  of  such  a 
securitization  (that  is,  the  investors'  interest) 
into  the  banks  risk- weighted  assets  by 
multiplying  the  outstanding  prrincipal 
amount  of  the  investors'  interest  by  the 
appropriate  credit  conversion  factor  and  then 
assigning  the  resultant  credit  equivalent 
amount  to  the  appropriate  risk  weight 
category.  The  credit  conversion  factor  to  be 
applied  to  such  a  securitization  generally  is 
a  function  of  the  securitizations'  most  recent 
three-month  average  excess  spread  level,  the 
point  at  which  excess  spread  in  the 
securitization  must  be  trapped  in  a  spread  or 


reserve  ac  i  mint,  ami  the  excess  spread  level 
at  which  an  early  amortization  of  the 
secuirilization  is  InggeriHl 

ii.  In  order  to  (fetermine  the  appropriate 
credit  conversion  factor  to  be  applied  to  the 
outstanding  principal  balance  ol  the 
investors'  interest,  the  originating  bank  must 
compare  the  securitization's  most  recent 
three-month  average  e\i  ess  spread  level 
against  the  differeni  e  between  the  point  at 
whi(  h  the  l)aiik  IS  re<juire(i  bv  the 
securitization  do(  uments  to  divert  and  trap 
excess  spread  (spread  trapping  pointl  in  a 
spread  or  reserve  account  and  the  excess 
spread  level  at  whii  h  earlv  amortization  of 
the  securitization  is  tngj^'Ted  (earlv 
amortization  trigger)    The  difterence  between 
the  s[)read  trapping  point  and  the  earh 
amortization  trigger  is  referred  to  as  the 
excess  spread  differential  (ESU)   In  a 
securitization  of  revolving  retail  i  ri'dii 
facilities  thai  employs  the  concept  ol  excess 
spread  to  determine  when  an  earlv 
amortization  is  triggered  but  where  the 
securitization's  transaition  documents  do  not 
require  excess  spread  to  he  diverted  to  a 
spread  or  reserve  account  at  a  certain  level, 
the  ESD  is  deemed  to  be  4..t  percentage 
points. 

iii.  If  a  securitization  of  revolving  retail 
credit  facilities  does  not  employ  the  concept 
of  excess  spread  as  the  transaction's 
determining  factor  of  when  an  early 
amortization  is  triggered,  them  a  10  percent 
credit  conversion  factor  is  applied  to  the 
outstanding  principal  balance  of  the 
investors'  interest  at  the  securitization's 
inception. 

iv.  The  ESD  must  then  be  divided  to  create 
four  equal  ESD  segments.  Kor  example,  when 
the  ESD  is  4.5  percent,  this  amount  is 
divided  into  4  equal  ESD  segments  of  1 12.5 
basis  points.  A  credit  conversion  factor  of 
zero  percent  would  be  applied  to  the 
outstanding  principal  balance  of  the 
investors'  interest  if  the  .securitization's 
three-month  average  excess  spread  equaled 
or  exceeded  a  securitization's  spread 
trapping  point  (4.5  percent  in  the  example). 
Credit  conversion  factors  of  5  percent.  10 
percent.  50  percent,  and  100  percent  are  then 
assigned  to  each  of  the  four  equal  ESD 
segments  in  descending  order  beginning  at 
the  spread  trapping  point  as  the 
securitization  approaches  early  amortization. 
For  in.stance,  when  the  ESD  is  4.5  percent, 
the  credit  conversion  factors  would  be 
applied  lo  the  outstanding  balance  of  the 
investors'  interest  as  follows: 

Example  of  Credit  Conversion 
Factor  Assignment  by  Segment 
OF  Excess  Spread  Differential 


Segment  of  excess  spread  dif- 
ferential 


Credit  con- 
version fac- 
tor 
(percent) 


450  bp  or  more 

0 

Less  than  450  bp  to  337  5  bp  .. 

5 

Less  than  337  5  bp  to  225  bp    . 

10 

Less  than  225  bp  to  112.5  bp  .. 

50 

Less  than  112.5  bp 

100 

i.  Limitations  on  risk-based  capital 
requirements   •    *    * 

(4)  Kor  a  bank  subject  to  the  early 
amortization  treatment  in  section  lII.B.3.g.  of 
this  appendix,  the  total  risk-based  capital 
requirement  for  all  of  the  bank's  exposures  to 
a  securitization  of  revolving  retail  credit 
facilities  is  limited  to  the  greater  of  the  risk- 
based  capital  requirement  for  residual 
interests,  as  defined  in  section  III. B. 3. a.  of 
this  appendix,  or  the  risk-based  capital 
requirement  for  the  underlying  securitized 
assets  calculated  as  if  the  bank  continued  to 
holti  the  assets  on  its  balance  sheet. 
***** 

f)  Asset-hocked  commercial  paper 
prof^rams  a.  An  asset-backed  commercial 
oa[)er  (ABCP)  program  typically  is  a  program 
through  which  a  bank  provicfes  funding  to  its 
corporate  customers  by  sponsoring  and 
administering  a  bankru[)tcv-remote  special 
purpose  entity  that  purc:hases  asset  pools 
from,  oi  extends  loans  to,  the  bank's 
customers  The  ABCP  program  raises  the 
cash  to  provide  the  funding  through  the 
issuan(  e  ol  ( ommerrial  paper  in  the  market. 

b.  A  bank  that  qualifies  as  a  primary 
beneficiary  and  must  c:onsolidate  an  ABCP 
program  that  is  defined  as  a  variable  interest 
entity  under  GAAP  may  exclude  the 

(  onsolidatetl  AB(T'  program  assets  from  risk- 
'.veighti'd  assets  provided  that  the  bank  is  the 
sponsor  of  the  consolidated  ABCP  program. 
if  a  bank  excludes  such  consolidated  ABCP 
program  assets,  the  bank  must  assess  the 
appropriate  risk-based  capital  charge  against 
anv  risk  exposures  of  the  bank  arising  in 
(onnection  with  such  .\B(;P  programs, 
im  hiding  diri'f  t  credit  substitutes,  recourse 
obligations,  residual  interests,  liquidity 
facilities,  and  loans,  in  accordance  with 
sections  II. B. 5.  11, C.  and  II  U.  of  this 
appendix. 
***** 

II.  •    •    * 

D.  *    *    * 

2.  Items  With  n  't(>  Percrnl  Conversion 
Factor.  '    '    ' 
***** 

c.  Commitments,  lor  risk-based  capital 
purposes,  are  defined  as  any  legallv  binding 
arrangements  that  obligate  a  bank  to  extend 
credit  in  the  form  of  loans  or  lease  finani:ing 
receivables;  to  purchase  loans.  see;urities.  or 
other  assets:  or  to  participate  in  loans  and 
leases.  (Commitments  also  include  overdraft 
facilities,  revolving  credit,  home  equity  and 
mortgage  lines  of  credit,  eligible  liquidity 
facilities  to  asset-backed  commercial  paper 
[irograms  (in  form  and  in  substance),  and 
similar  transactions.  Normally,  commitments 
involve  a  written  contract  or  agreement  and 

.1  t  (iinniitmtmt  fee.  or  some  other  form  of 
consiiicralion   Commitments  are  included  in 
weighted-risk  assets  regardless  of  whether 
they  contain  ivatenal  adxerse  r/icjnyf  (  lauses 
or  other  [irovisions  that  are  intended  to 
relieve  the  issuer  of  its  funding  obligation 
under  certain  conditions   Banks  that  are 
subject  to  the  market  risk  rules  are  required 
to  convert  the  notumal  anioiinl  of  long-term 
covered  [tosilions  carried  In  the  trading 
account  that  act  as  eligible  liquiditx'  facilities 
to  ABCP  programs,  in  form  or  in  substance, 
at  'lO  [it'n  enl  to  determine  the  appropriate 
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credit  equivalent  amount  for  those  facilities 
even  though  they  are  structured  or 
characterized  as  derivatives  or  other  trading 
book  assets. 

***** 

3.  Items  with  a  20  percent  conversion 
factor.  •    '   * 

a.  *   *    * 

b.  Undrawn  portions  of  eligible  liquidity 
facilities  with  an  original  maturity  of  one 
year  or  less  that  banks  provide  to  asset- 
backed  commercial  paper  (ABCP)  programs 
also  are  converted  at  20  percent.  The  ^ 
resulting  credit  equivalent  amount  is  then 
assigned  to  the  risk  category  appropriate  to 
the  underlying  assets  or  the  obligor,  after 
consideration  of  any  collateral  or  guarantees, 
or  external  credit  ratings,  if  applicable.  Banks 
that  are  subject  to  the  market  risk  rules  are 
required  to  convert  the  notional  amount  of 
short-term  covered  positions  carried  in  the 
trading  account  that  act  as  eligible  liquidity 
facilities  to  ABCP  programs,  in  form  or  in 
substance,  at  20  percent  to  determine  the 
appropriate  credit  equivadent  amount  for 
those  facilities  even  though  they  are 
structured  or  characterized  as  derivatives  or 
other  trading  book  assets.  Liquidity  facilities 
extended  to  ABCP  programs  that  do  not  meet 
the  follovvdng  criteria  are  to  be  considered 
recourse  obligations  or  direct  credit 
substitutes  and  assessed  the  appropriate  risk- 
based  capital  requirement  in  accordance  with 
section  II.B.5.  of  this  appendix.  Eligible 
liquidity  facilities  must  be  subject  to  a 
reasonable  asset  quality  test  at  the  time  of 
draw  that  precludes  funding  against  assets  in 
the  ABCP  program  that  are  60  days  or  more 
past  due  or  in  default.  In  addition,  if  the 
assets  that  eligible  liquidity  facilities  are 
required  to  fund  against  are  externally  rated 
exposures,  the  facility  can  be  used  to  fund 
only  those  exposures  that  are  externally  rated 
investment  grade  at  the  time  of  funding. 
Furthermore,  eligible  liquidity  facilities  must 
contain  provisions  that,  prior  to  any  draws, 
reduces  the  bank's  funding  obligation  to 
cover  only  those  assets  that  would  meet  the 
funding  criteria  under  the  facilities'  asset 
quality  tests.  *   *   * 

4.  *   *   *  These  include  unused  portions  of 
commitments,  with  the  exception  of  eligible 
liquidity  facilities  provided  to  ABCP 
programs,  with  an  original  maturity  of  one 
year  or  less,  or  which  are  unconditionally 
cancelable  at  any  time,  provided  a  separate 
credit  decision  is  made  before  each  drawing 
under  the  facility.  *   •   * 
***** 

3.  In  appendix  C  to  part  325,  add  two 
new  sentences  to  the  end  of  section  2. (a) 
to  read  as  follows: 

Appendix  C  to  Part  325 — Risk-Based 
Capital  for  State  Non-Member  Banks; 
Market  Risk 

Section  2.  Definitions. 

(a)  *    *    *  Covered  positions  exclude  all 
positions  in  a  bank's  trading  account  that,  in 
form  or  in  substance,  act  as  eligible  liquidity 
facilities  (as  defined  in  section  n.B.S.a.  of 
appendix  A  of  this  part),  to  asset-backed 
commercial  paper  programs  (as  defined  in 
section  I1.B.6.  of  appendix  A  of  this  part). 


Such  excluded  positions  are  subject  to  the 
risk-based  capital  requirements  set  forth  in 
appendix  A  of  this  part. 
***** 

Dated  at  Washington,  E)C,  this  5th  day  of 
September  2003. 

By  order  of  the  Board  of  Directors. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Chapter  V 

Authority  and  issuance 

For  the  reasons  set  out  in  the 
preamble,  part  567  of  chapter  V  of  title 
12  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  567— CAPITAL 

1.  The  authority  citation  for  part  567 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462,  1462a,  1463. 
1464,  1467a,  1828  (note). 

2.  Section  567.1  is  amended  by 
adding  definitions  of  early  amortization 
trigger,  excess  spread,  qualifying 
liquidity  facility,  and  revolving  retail 
credit  in  alphabetical  order  to  read  as 
follows: 

§567.1     Definitions. 

***** 

Early  amortization  trigger.  The  term 
early  amortization  trigger  means  a 
contractual  requirement  that,  if 
triggered,  would  cause  a  securitization 
to  begin  repaying  investors  prior  to  the 
originally  scheduled  payment  dates. 
***** 

Excess  spread.  The  term  excess 
spread  means  gross  finance  charge 
collections  and  other  income  received 
by  the  trust  or  special  purpose  entity 
minus  certificate  interest,  servicing  fees, 
charge-offs,  and  other  trust  or  special 
purpose  entity  expenses. 
***** 

Qualifying  liquidity  facility.  The  term 
qualifying  liquidity  facility  means  a 
liquidity  facility  provided  to  an  ABCP 
program  provided  that: 

(1)  At  tbe  time  of  the  draw,  the 
liquidity  facility  must  be  subject  to  a 
reasonable  asset  quality  test  that 
precludes  fimding  against  or  purchase 
of  assets  from  the  ABCP  program  that 
are  60  days  or  more  past  due  or  in 
default; 

(2)  If  the  assets  that  the  liquidity 
facility  is  required  to  fund  are  externally 
rated  securities,  (at  the  time  they  are 
transferred  into  the  program)  the  facility 
can  be  used  to  fuind  only  exposures  that 


are  externally  rated  investment  grade  at 
the  time  of  funding;  and 

(3)  The  liquidity  facility  must  provide 
that,  prior  to  any  draws,  the  savings 
association's  fimding  obligation  is 
reduced  to  cover  only  those  assets  that 
satisfy  the  funding  criteria  under  the 
asset  quality  test  of  the  liquidity  facility. 
***** 

Revolving  retail  credit.  The  term 
revolving  retail  credit  means  an 
exposure  to  an  individual  or  a  business 
where  the  borrower  is  permitted  to  varv 
both  the  drawn  amount  and  the  amount 
of  repayment  within  an  agreed  limit 
under  a  line  of  credit  (such  as  personal 
or  business  credit  card  accounts). 
***** 

3.  Amend  §  567.5  by  revising 
paragraph  (a)(l)(iii)  to  read  as  follows: 

§567.5    Components  of  capital. 

(a)  *   *   * 

(D*   *   * 

(iii)  Minority  interests  in  the  equity 
accounts  of  subsidiaries  that  are  fully 
consolidated.  However,  minority 
interests  in  consolidated  ABCP 
programs  sponsored  by  a  savings 
association  are  excluded  from  the 
association's  core  capital  or  total  capital 
base  if  the  consolidated  assets  are 
excluded  from  risk-weighted  assets 
pursuant  to  §  567.6  (a)(3); 

***** 

4.  Amend  §567.6  by: 

A.  Revising  paragraph  (a)(2)(ii)(B): 

B.  Redesignating  paragraph  (a)(2)(iii) 
as  paragraph  (a){2){iii)(A); 

C.  Adding  paragraph  {a)(2){iii)(B): 

D.  Revising  paragraph  (a)(2){iv)(A); 

E.  Removing  paragraph  (a)(3)(iv): 

F.  Adding  paragraph  (b)(9). 

§  576.6    RIslc-based  capital  credK  rislc- 
weight  categories. 

(a)  *   *   * 

(2)  *   *   *  : 

(ii)  *   *    * 

(B)  Unused  portions  of  commitments, 
including  home  equity  lines  of  credit 
and  qualifying  liquidity  facilities  with 
an  original  maturity  exceeding  one  year 
except  those  listed  in  paragraph 
(a)(2)^iv)  of  this  section;  and 
***** 

(iii)  20  percent  credit  conversion 
factor  (Group  C).  *   *    * 

(B)  Undrawn  portions  of  qualif\'ing 
liquidity  facilities  with  an  original 
maturity  of  one  year  or  less  that  a 
savfings  association  provides  to  ABCP 
programs. 

(iv)  Zero  percent  credit  conversion 
factor  (Group  D).  (A)  Unused 
commitments,  with  the  exception  of 
liquidity  facilities  provided  to  ABCP 
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programs,  with  an  nriRinal  maturitv  nf 
ont'  \edr  or  less 

•  •  *  *  » 

(b)  •    •    • 

(9)  EarlvamortiziitHin   (ij  A  savint^s 
association  that  orlt•lndt^'s  a 
se{:uritization  of  reVolving  rntail  cnniitN 
that  contains  early  amortization  triggers 
must  risk  weight  the  off-balance  sheet 
portion  of  such  a  securitization 
(investors'  interest)  by  multiplying  the 
outstanding  principal  amount  of  the 
investors'  interest  bv  the  appropriate 
credit  conversion  factor  as  provided  bv 
paragraph  (b)(9)(ti)  or  (in)  of  this  section 
and  then  assigning  the  resultant  credit 
equivalent  amount  to  the  appropriate 
risk  weight  category 

(li)  Calculation  nf  cTcdit  conversion 
tnctnr  (A)  The  credit  conversion  factor 
to  be  applied  to  such  a  securitization 
generally  is  a  function  of  the 
set:uritizations'  most  recent  three-month 
average  e.xcess  spread  level,  the  point  dt 
whuih  excess  spread  in  the 


spcuritizatinn  must  hf  trapped  in  a 
spread  or  reserve  acc:ount  (spread 
trapping  point),  and  the  excess  spread 
level  at  which  an  early  amortization  of 
the  sei:uritization  is  triggered  (early 
amortization  trigger)  This  differenr:e 
betwe«'n  the  s[)read  trapping  point  and 
the  early  amortization  trigger  is  the 
excess  spread  differential 

(B)  The  excess  spread  differential 
must  then  be  divided  bv  four  t(>  create 
the  standard  excess  spread  differential 
value  This  value  will  be  used  to 
dettTmine  the  appropriate  f;redit 
conversion  factor  in  accordance  with 
Table  D  of  this  section.  The  upper  and 
lower  bounds  for  eai  h  of  tht!  excess 
spread  differential  >egments  is 
calculated  using  the  spread  trapping 
point  and  the  standard  excess  spread 
differential  Vdlue  in  accordance  with  the 
formulas  [irovided  in  Table  O  of  tfiis 
sf(  turn    However,  if  the  securitization 
do(  uments  do  nut  require  excess  spread 
to  he  divi>rted  tn  a  spread  or  reserve 


account  at  a  certain  level,  the  excess 
spread  differential  is  equal  to  4.5 
percentage  points. 

(C)  /  2  /  If  the  three-month  average 
excess  spread  equals  or  exceeds  the 
securitization's  spread  trapping  point, 
then  the  credit  conversion  factor  is 
equal  to  zero.  If  the  three-month  average 
excess  spread  is  less  than  the  spread 
trapping  point,  then  the  credit 
conversion  factors  (5  percent,  10 
percent.  50  percent,  and  100  percent) 
are  then  assigned  to  each  of  the  four 
equal  excess  spread  differential 
segments  in  descending  order, 
beginning  at  the  spread  trapping  point 
as  the  securitization  approaches  early 
amortization,  in  accordance  with  Table 
D  of  this  section. 

121  If  the  securitization  does  not  use 
the  excess  spread  as  an  early 
amortization  trigger,  then  a  10  percent 
credit  (  onversion  factor  is  applied  to  the 
current  outstanding  principal  balance  of 
the  investors'  interest. 


Table  D.— Calcuuvtion  of  Credit  Conversion  Factors  for  Early  Amortizations 


Excess  spread  difteren- 
tial  segments 


Excess  spread  ranges 


Credit 

Conversion 

factor 

(percent) 


1   Excess  spread  equals  or  exceeds  ttie  trapping  point 


2  Upper  Bound 

Lower  Bound 

3  Upper  Bound 

Lower  Bound 

4  Upper  Bound 

Lower  Bound 

5  Upper  Bound 

Lower  Bound 


Spread  Trapping  Point 
Spread  Trapping  Print~(1 
Spread  Trapping  Point — (1 
Spread  Trapping  Point — (2 
Spread  Trapping  Point — (2 
Spread  Trapping  Point — (3 
Spread  Trapping  Point— <3  a  SESDV) 
None  


SESDV) 
SESDV) 
SESDV) 
SESDV) 
SESDV) 


0 
5 

10 

50 

100 


Note:  SESDV  is  ttie  standard  excess  spread  differential  value 


fiii)  Limitations  nn  risk-based  capital 
requirements  For  a  savings  association 
subject  to  the  early  amortization 
requirements  in  paragraph  (b)(9)  of  this 
section,  the  total  risk-based  capital 
requirement  for  all  of  the  savings 
association's  exposures  to  a 
securitization  of  revolving  retail  credits 
is  limited  to  the  greater  of  the  risk-based 
capital  requirement  for  residual 
interests  or  the  risk-based  capital 
requirement  for  the  underlying  i 

securitized  assets  calculated  as  if  the 
savings  association  continued  to  hold 
the  assets  on  its  balance  sheet. 
***** 

Dated,  St^ptember  y.  .'.UOJ. 

Bv  the  Office  of  Thrift  Supervision. 
fames  E.  Gilleran, 

Director 

[FR  Uoc   (n-23757  Kiled  9-HCMJ,},  8  45  am) 

BILLING  CODE  4a01-01-P,  6720-01-P;  6210-01-P, 
671 4-01 -P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  701  and  741 

Suretyship  and  Guaranty;  Maximum 
Borrowing  Authority 

AGENCY:  National  (.redit  Union 
■Administration  (NCUA). 
ACTION:  Proposed  rule. 


summary:  NCUA  is  proposing  to  revise 
Its  rules  concerning  maximum 
borrowing  authority  to  permit  federally 
insured.  State-i:hartered  credit  unions 
(FISCUs)  to  apply  for  a  waiver  from  the 
maximum  borrowing  limitation  of  50 
percent  of  paid-in  and  unimpaired 
capital  and  surplus  (shares  and 
undivided  earnings,  plus  net  income  or 
minus  net  loss).  This  amcmdment  will 
provide  FIStT  s  with  more  flexibility  by 
allowing  them  to  apply  for  a  waiver  up 
to  the  amount  permitted  under  State 
law. 


N'CUA  is  also  proposing  adding  a 
provision  to  its  regulations  that  allows 
a  Federal  credit  union  (FCU)  to  act  as 
surety  or  guarantor  on  behalf  of  its 
members.  The  proposal  establishes 
certain  requirements  to  ensure  that 
FCUs,  and  FISCUs  if  permitted  under 
state  law  to  act  as  a  surety  or  guarantor, 
are  not  exposed  to  undue  risk. 

DATES:  The  NCUA  must  receive 
comments  on  or  before  December  1, 
2003. 

ADDRESSES:  Direct  comments  to  Becky 
Baker,  Secretary  of  the  Board.  Mail  or 
hand-deliver  comments  to:  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428.  Fax  comments  to  (703) 
518-6319.  E-mail  comments  to 
regcoinments@ncua.gov.  Please  send 
comments  bv  one  method  only. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  F.  Rupp,  Staff  Attorney,  Division 
of  Operations,  Office  of  Genered 
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Counsel,  at  the  above  address  or 
telephone:  (703)  518-6540. 
SUPPLEMENTARY  mroRMATION: 

A.  New  Sections  701.20  and  741.221— 
Surety^p  and  Guaranty 

The  NCUA  Board  proposes  adding  a 
new  §  701.20  to  recognize  that  an  FCU, 
as  part  of  its  incidental  powers,  may  act 
as  a  guarantor  or  surety  on  behalf  of  a 
member.  12  U.S.C.  1757(17).  Acting  as 
a  guarantor  or  surety  on  behalf  of  an 
FCU  member  meets  the  definition  of  an 
incidental  power  because  it:  Is 
convenient  or  useful  to  an  FCU  in 
extending  credit  to  its  members;  is  a 
logical  extension  of  an  FCU's  authority 
to  make  loans  to  its  members  and  to 
provide  letters  of  credit  on  behalf  of 
members;  and  involves  risks  that  are 
similar  in  natiu^  to  the  risks  involved  in 
an  FCU's  lending  activity.  12  CFR  721.2. 

The  proposal  notes  that  it  does  not 
apply  to  the  guaranty  of  public  deposits 
or  the  assumption  of  liability  to  pay 
member  accounts.  The  FCU  Act 
provides  express  authority  for  an  FCU  to 
guaranty  public  deposits.  12  U.S.C. 
1767(b).  The  requirements  governing  the 
assumption  of  liability  to  pay  member 
accounts  are  in  the  FCU  Act.  12  U.S.C. 
1757(b)(1)(B)  and  (3).  Since  an  FCU  may 
already  engage  in  these  activities  under 
the  authority  and  requirements  in  the 
FCU  Act,  it  is  not  necessary  to  include 
these  activities  as  part  of  this 
rulemaking. 

The  proposal  defines  suretyship, 
guaranty  agreements  and  principal. 
While  both  a  surety  and  a  guarantor 
agree  to  be  bound  for  the  principal, 
there  are  distinctions.  A  principal  is  the 
"person  primarily  liable,  for  whose 
performance  of  his  obligation  the 
guaranty  or  surety  has  become  bound." 
Blacks  Law  Dictionary  1193  (6th  ed. 
1990).  Under  a  siu"etyship  agreement,  a 
surety  is  bound  with  its  principal  to  pay 
or  perform  an  obligation  to  a  third  party. 
Id.  at  1441-42.  Under  a  guaranty 
agreement,  on  the  other  hand,  the 
guarantor  agrees  to  satisfy  the  obligation 
of  the  principal  to  another  only  if  the 
principal  fails  to  perform.  Id.  at  705.  In 
addition,  while  a  siu«ty  is  usually 
bound  with  the  principal  by  the  same 
instrument,  which  is  executed 
simultaneously  by  both  the  surety  and 
the  principal,  a  guarantor  usually  enters 
into  a  separate  agreement  with  the  third 
party,  which  the  principal  does  not  join. 
Id.  at  1441-42.  A  guaranty  agreement  is 
usually  entered  into  before  or  after  that 
of  principal  and  is  often  foimded  on  a 
separate  consideration  from  that 
supporting  the  contract  of  the  principal. 
Id. 

The  proposal  includes  three 
requirements  designed  to  ensure  the 


safety  and  soundness  of  surety  and 
guaranty  agreements.  The  Board  has  the 
same  safety  and  soundness  concerns  for 
FISCUs  authorized  imder  state  law  to 
enter  into  surety  and  guaranty . 
agreements  as  it  does  for  FCUs. 
Accordingly,  the  Board  proposes  to 
apply  the  requirements  to  FISCUs 
through  new  §  741.220.  The 
requirements  are  modeled  after  the 
requirements  in  the  Office  of  the 
Comptroller  of  the  Cxurency  (OCC)  and 
the  Office  of  Thrift  Supervision  (OTS) 
rules  on  guaranty  and  suretyship.  12 
CFR  7.1017  and  560.60. 

The  first  two  requirements  are 
substantially  similar  to  the  requirements 
in  the  OTS  rule.  The  first  requires  that 
the  obligation  under  the  agreement  be 
limited  to  a  fixed  amount  and  limited  in 
duration.  Without  a  requirement  to  limit 
the  amount  and  duration  of  the 
agreement,  an  FCU  may  take  on  more 
risk  than  it  anticipated  in  the  agreement. 

The  second  provision  requires  that  an 
FCU's  performance  under  the  agreement 
create  a  loan  that  is  permissible  imder 
applicable  law  because  the  nature  of  a 
surety  or  guaranty  agreement  is  a  loan. 
The  FCU  is  lending  its  credit  and,  in 
effect,  is  lending  to  its  member.  An  FCU 
may  not  use  a  surety  or  guaranty 
agreement  as  a  mechanism  to  avoid  the 
applicable  regulatory  requirements  for 
loans.  These  regulatory  requirements  are 
in  place  to  ensure  the  seifety  and 
soundness  of  the  transactions.  For 
example,  if  an  FCU  will  be  a  surety  or 
guarantor  for  a  member's  obligation  for 
a  business  loan,  it  must  comply  with  the 
member  business  loan  requirements.  12 
CFR  part  723. 

This  provision  also  highlights  that  an 
FCU  must  treat  its  obligation  under  the 
agreement  as  a  contractual  commitment 
to  advance  funds  to  the  principal  under 
the  loans-to-one-borrower  limits  and 
loans  to  insider  restrictions.  12  CFR 
560.60(b)(3),  701.21(c)(5),  (d)  and  723.8. 
Again,  these  requirements  are  in  place 
to  ensure  the  safety  and  soundness  of 
the  transaction  and  should  not  be 
circumvented  through  the  use  of  a 
siu^ety  or  guaranty  agreement. 

The  third  provision  addresses 
collateral  requirements  and  parallels 
requirements  in  the  OCC  and  OTS  rules. 
Depending  on  the  nature  of  the 
collateral,  an  FCU  must  have  collateral 
equal  to  100  or  110  percent  of  the 
obligation.  The  100  percent  collateral 
category  includes  cash,  obligations  of 
the  United  States  or  its  agencies, 
obligations  fully  guaranteed  by  the 
United  States  or  its  agencies  as  to 
principal  and  interest,  and  notes,  drafts, 
bills  of  exchange,  and  bankers' 
acceptances  that  are  eligible  for 
rediscount  or  purchase  by  a  Federal 


Reserve  Bank.  Because  the  value  of 
some  of  these  types  of  collateral  can 
fluctuate,  the  proposal  requires  that  the 
collateral  have  a  market  value  at  the 
close  of  each  business  day  equal  to  100 
percent  of  the  FCU's  total  potential 
liability. 

The  110  percent  collateral  category 
includes  real  estate  and  marketable 
securities.  If  the  collateral  is  real  estate, 
an  FCU  must  estabhsh  the  value  of  the 
collateral  by  an  evaluation  or  appraisal 
of  the  real  estate  consistent  with 
NCUA's  appraisal  regulation.  12  CFR 
722.3.  If  the  collateral  is  marketable 
secvuities,  an  FCU  must  be  authorized  to 
invest  in  the  secvuities  and  must  ensure 
that  the  value  of  the  securities  is  equal 
to  110  percent  of  the  obligation  at  all 
times.  To  protect  against  risk  of  loss,  an 
FCU  must  perfect  its  seciu"ity  interest  in 
the  collateral. 

B.  Section  741.2 — Maximum  Borrowing 
Authority 

The  NCUA  Board  proposes  to  amend 
§  741.2  to  create  a  waiver  process  for 
FISCUs  that  want  to  exceed  the  general 
borrowing  limitations  in  this  section 
provided  certain  requirements  have 
been  met.  The  FCU  Act  limits  an  FCU's 
maximum  borrowing  authority  to  "50 
per  centum  of  its  paid-in  and 
imimpaired  capital  and  surplus."  12 
U.S.C.  1757(9).  In  1971,  shortly  after  the 
passage  of  Title  II  of  the  FCU  Act.  which 
authorized  the  NCUA  to  provide  share 
insurance,  the  Board  issued  regulations 
governing  various  aspects  of  the  share 
insurance  program.  In  particular,  the 
Board,  noting  that  some  states  had  no 
limitations  on  borrowing,  issued  a 
regulation  that  made  it  a  requirement  for 
share  insurance  that  all  federally 
insured  credit  unions  comply  with  the 
FCU  Act's  borrowing  limitations.  36  FR 
10844,  June  4,  1971. 

While  safety  and  soundness  concerns 
could  potentially  exist  with  an  FISCU 
borrowing  over  the  statutory  limit  for  an 
FCU  absent  necessary  safeguards  to 
ensure  due  diligence  by  the  FISCU  and 
State  and  Federal  supervisory  review, 
the  Board  recognizes  that  it  may  be 
appropriate  in  certain  circumstances 
and  on  a  case-by-case  basis  to  allow  an 
FISCU  to  exceed  the  statutory  limitation 
currently  imposed  on  FCUs.  The  Board 
proposes  allowing  an  FISCU  to  apply  foi 
a  waiver  from  §  741.2  up  to  the  amount 
permitted  under  State"  law  or  by  the 
State  regulator.  Prerequisites  for  a 
waiver  request  include  that  appropriate 
safeguards  must  be  in  place  and  that 
either  State  law  permits  the  higher  limit 
than  that  specified  in  the  FCU  Act  for 
which  the  FISCU  seeks  approval,  which 
is  verified  bv  the  State  regulator,  or  the 
State  regulator  has  duly  approved  a 
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higher  limit  than  that  allowed  under 
State  law  Instances  in  which  it  WDuld 
seem  appropriate  to  seek  a  waiver  could 
include  a  situation  wtiere,  for  example, 
the  borrowing  has  ininimal  risk 
associated  with  it  but  the  FISCI '  i> 
unable  to  enter  into  the  transaitKin 
because  of  the  regulatory  prohibition 
r.ircumstanc  es  presenting  minimal  risk 
could  be.  for  example,  a  transaction 
where  the  FISCU  is  acting  as  a  co- 
borrower  with  a  member  and  the 
member  has  provided  collateral 
sufficient  to  cover  its  obligation  if  the 
member  defaults  on  the  loan  The 
waiver  process  will  permit  regional 
directors  to  take  into  consideration  the 
circumstances  of  the  FISCl',  its 
community,  and  members,  dnd  prn\  ide 
additional  flexibilitv  to  address 
particular  needs  or  benefits  (m  a  case- 
bv-case  basis.  The  proposed  regulatinii 
contemplates  that  FI,SC'.rs  wishing  to 
engage  in  particular  transactions, 
programs  or  projects.  whic;h  would 
otherwise  take  their  borrowings  above 
the  regulatorv  limitation,  will  ha\e  the 
opportunit\  to  appiv  for  a  waiver. 
whu:h  will  inc:ludf'  a  thorough 
explanation  of  the  business  purposes 
and  strategies  the  FISCl'  has  in  place  to 
mitigate  risk,  so  that  regional  directors 
may  make  an  informed  determination 
regarding  safety  and  scjundnes.s 

To  apply  for  a  waiver,  an  FISCAL'  must 
submit  its  recjuest  to  the  appropriate 
regHmal  direc:tor.  The  recjuest  must 
include  a  detailed  analysis  of  the  safety 
and  soundness  implications  of  th»> 
wai\'er.  a  proposed  aggregatf'  ddll.ir 
amount  or  percentage  of  paid-in  and 
unimpaireci  capital  and  surplus 
limitaticm.  a  lett»'r  from  the  State 
regulator  approving  the  rerpiest.  and  an 
explanation  demonstrating  tfie  need  tor 
a  higher  limit  The  regional  director  will 
approve  the  wai\er  recjuest  if  he  or  she 
determines  that  the  proposed  borrowing 
limit  will  not  adversely  affect  the  safety 
and  soundness  nf  the  FISCX'. 

C.  Regulatory  Procedures 

Rfs,ulatnn,'  Flexibilitv  A<  t 

The  Regulator^-  Flexibilitv  .\ct  (RFA) 
requires  NCll'.A  to  prepare  an  analysis  to 
describe  anv  significant  ec  (inoinit 
impact  any  proposed  regulation  nui\ 
have  on  a  substantial  number  of  small 
entities   \f;i'.-\  (  onsiders  credit  unions 
having  less  than  ten  million  in  assets  to 
be  small  for  purposes  of  RFA. 
Interpretive  Ruling  and  Poiic;v 
Statement  (IRPSI  H7-2  a.s  amended  bv 
IRPS  03-2.  The  NCLA  has  determined 
and  certifies  that  this  proposed  rule,  if 
adopted,  will  not  ha\e  a  significant 
ef;onomic:  impac:t  on  a  substantial 
number  of  small  credit  unions  The 


proposal  authorizes  FClls  to  enter  into 
suretv  and  guaranty  agreements  and 
permits  FISCl 's  to  re<^uest  a  waiver  from 
the  maximum  borrowing  limitation.  It  is 
unlikt'K  that  small  c:redit  unions  will 
partic  ipate  in  either  of  these  activities, 
.\c  cordinglv.  the  NC^L'A  has  determined 
that  a  Regulatorv  Flexibility  Analysis  is 
not  recjuired 

I'lilif'rwnrk  Ht'duction  Att 

The  NCl'A  Board  has  determined  that 
the  [)roposal  that  wouici  allow  FISlT's 
to  file  for  a  waiver  from  the  borrowing 
limitations  in  tj  741  2  is  c:ovt;red  under 
the  Paperwork  Kculuc;tion  Act.  NCUA  is 
submitting  a  (opv  of  this  proposed  rule 
to  the  ( )ffice  of  Man.igenient  and  Budget 
lOMB)  for  its  re\ievv. 

The  .\Cl'A  Board  estimates  it  will 
take  an  FISC^IJ  8  hours  on  average  to 
I  oni[)lete  a  vvaiver  recjuest.  The  NCUA 
Hoard  also  estimates,  based  on  past 
interest  111  im  reased  borrowing 
authorit\ .  that  two  FISCll's  per  year  will 
recjuest  a  waiver   Based  (jn  this,  the 
NCl'A  Board  estimates  that  the 
proposed  rule  will  have  an  estimated 
net  burden  of  16  additional  hours. 

The  Paperwork  Re<Iuc  tion  .Act  of  1995 
<inii  ()MB  regulations  recjuire  that  the 
public:  be  provided  an  (jpportunit\  to 
comment  on  the  paperwork 
rec)uirenients.  inc  hufing  an  agency's 
estimate  of  the  burden  of  the  paperwork 
requirements  The  \cr.\  Board  invites 
coniment  on   ( 1)  Whether  the  paperwork 
requirements  ,ire  necessar\';  (2)  the 
accural  >  ut  \(  I  .As  estimate  on  the 
burden  of  the  paperwork  requirements; 
(:<)  ways  to  enhani  (^  the  quality,  utility, 
and  cdarity  of  the  paperwork 
recjuiretnents:  and  (4)  ways  to  minimize 
the  burden  of  the  paperwurk 
re(juirements 

(.'();/l/ne;ifs  s/l()u/(/  hr  st-nt  to:  OMB 
Reports  Management  Branch.  .New 
Executive  ()ffi(  e  Building,  Room  10202. 
Washington.  DC  2()50:i;  Attention: 
Joseph  Lac:ke\  .  Desk  Officer  for  NCUA. 
Please  senci  NCI  '.-\  a  c:opy  of  anv 
comments  ycju  submit  to  OMB. 

Executive  Order  IJIJJ 

Executive  Order  13132  enc  ourages 
independent  rcngulatorv  agenc:ies  to 
consider  the  im[)<ic:t  of  thtnr  ac:ti(jns  (m 
state  and  loc:al  interests.  In  adherence  to 
fundamental  federalism  principles, 
NCTJA,  an  independent  regulatorv 
agency  as  defined  m  44  U.S.C.  3502(5), 
voluntarih  <  omplies  with  the  executive 
order    The  proposed  rule  will  apply 
directly  to  federally  insured  state- 
chartered  credit  unions.  NCiUA  has 
determiiuul  that  the  proposed 
amendments  will  not  ha\e  a  substantial 
direct  efiect  on  the  States,  on  the 
connection  between  the  National 


government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government.  NCUA  has 
determined  that  this  proposed  rule  does 
not  constitute  a  policy  that  has 
federalism  implications  for  purposes  of 
the  executive  order. 

The  Treasury-  and  General  Government 
Appropriations  Act.  1999 — Assessment 
of  Federal  Regulations  and  Policies  on 
Families 

NCUA  has  determined  that  this 
proposed  rule  would  not  affect  family 
well-being  within  the  meaning  of 
section  654  of  the  Treasury  and  General 
Government  Appropriations  Act,  1999, 
Public:  Law  105-277,  112  Stat.  2681 
(199H), 

D,  Agency  Regulatory  Goal 

NCUA's  goal  is  clear,  understandable 
regulations  that  impose  a  minimal 
regulatory  burden.  We  request  your 
c:omments  on  whether  the  proposed  rule 
is  understandable  and  minimally 
intrusive  if  implemented  as  proposed. 

List  of  Subjects 

12CFRPart  701 

Credit  unions. 

12  CFR  Part  741 

Credit  unions.  Requirements  for 
insurance. 

By  the  National  Credit  I'nion 
.Administration  Board  on  September  24, 
200:i 

Becky  Baker, 

St'cn'tan,'  ot  thf  Board 

For  tke  reasons  set  forth  in  the 
preamble,  the  National  Credit  Union 
.Administration  proposes  to  amend  12 
CFR  parts  701  and  741  as  follows: 

PART  701— ORGANIZATION  AND 
OPERATIONS  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(.5l.  1755.  1756, 
1757.  1759^  1761a.  1761b.  1766.  1767,  1782. 
1784,  1787,  1789 

2.  -Add  new  4?  701.20  to  read  as 

follows: 

§  701 .20    Suretyship  and  guaranty. 

(a)  Scope.  This  section  authorizes  a 
Federal  credit  union  to  enter  into  a 
suretyship  or  guaranty  agreement  as  an 
incidental  powers  activity.  This  section 
does  not  apply  to  the  guaranty  of  public 
deposits  or  the  assumption  of  liability 
for  member  ac;counts. 

(b)  Definitions.  A  suretyship  binds  a 
Federal  credit  union  with  its  principal 
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to  pay  or  perform  an  obligation  to  a 
third  person.  Under  a  guaranty 
agreement,  a  Federal  credit  union  agrees 
to  satisfy  the  obligation  of  tbe  principal 
only  if  the  principal  fails  to  pay  or 
perform.  The  principal  is  the  person 
primarily  liable,  for  whose  performance 
of  his  obligation  the  surety  or  guarantor 
has  become  boimd. 

(c)  Requirements.  The  suretyship  or 
guaranty  agreement  must  be  for  the 
benefit  of  a  principal  that  is  a  member 
and  is  subject  to  the  following 
conditions: 

(1)  The  Federal  credit  \mion  limits  its 
obligations  luider  the  agreement  to  a 
fixed  dollar  amount  and  a  specified 
duration; 

(2)  The  Federal  credit  union's 
performance  imder  the  agreement 
creates  an  authorized  loan  that  complies 
with  the  applicable  lending  regulations, 
including  the  limitations  on  loans  to 
one  member  or  associated  members  or 
officials  for  purposes  of  §§  701.21(c)(5), 
(d);  723.2  and  723.8;  and 

(3)  The  Federal  credit  union  obtains  a 
segregated  deposit  from  the  member  that 
is  sufficient  in  amount  to  cover  the 
Federal  credit  union's  total  potential 
liability. 

(d)  Collateral.  A  segregated  deposit 
imder  this  section  includes  collateral: 

(1)  In  which  the  Federal  credit  union 
has  perfected  its  security  interest  (for 
example,  if  the  coUatersJ  is  a  printed 
security,  the  Federal  credit  union  must 
have  obtained  physical  control  of  the 
security,  and,  if  the  collateral  is  a  book 
entry  security,  the  Federal  credit  union 
must  have  properly  recorded  its  security 
interest);  and 

(2)  That  has  a  market  value,  at  the 
close  of  each  business  day,  equal  to  100 
percent  of  the  Federal  credit  union's 
total  potential  liability  and  is  composed 
of: 

(i)  Cash: 

(ii)  Obligations  of  the  United  States  or 
its  agencies; 

(iii)  Obligations  fully  guaranteed  by 
the  United  States  or  its  agencies  as  to 
principal  and  interest;  or 

(iv)  Notes,  drafts,  or  bills  of  exchange 
or  banker's  acceptances  that  are  eligible 
for  rediscount  or  purchase  by  a  Federal 
Reserve  Bank;  or 

(3)  That  has  a  market  value  equal  to 
110  percent  of  the  Federal  credit  union's 
total  potential  liability  and  is  composed 
of: 

(i)  Real  estate,  the  value  of  which  is 
established  by  a  signed  appraisal  or 
evaluation  in  accordance  with  part  722 
of  this  chapter.  In  determining  the  value 
of  the  collateral,  the  Federal  credit 
union  must  factor  in  the  value  of  any 
existing  senior  mortgages,  liens  or  other 
encumbrances  on  the  property  except 


those  held  by  the  principal  to  the 
suretyship  or  guaranty  agreement;  or 

(ii)  Marketable  securities  that  the 
Federal  credit  luiion  is  authorized  to 
invest  in.  The  Federal  credit  union  must 
ensure  that  the  value  of  the  security  is 
110  percent  of  the  obligation  at  all  times 
during  the  term  of  the  agreement. 

PART  741— REQUIREMENTS  FOR 
INSURANCE 

3.  The  authority  citation  for  part  741 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1757, 1766(a),  and 
1781-1790;  Pub.  L.  101-73. 

4.  Amend  §  741.2  by  designating  the 
existing  paragraph  as  (a)  and  adding 
new  paragraphs  (b),  (c)  and  (d)  to  read 
as  follows: 

§  741 :2    Maximum  borrowing  authority. 

(a)*  *  * 

(b)  A  federally  insiued  State-chartered 
credit  union  may  apply  to  the  regional 
director  for  a  waiver  of  paragraph  (a)  of 
this  section  up  to  the  amount  permitted 
under  the  applicable  State  law  or  by  the 
State  regulator.  The  waiver  request  must 
include: 

(1)  Written  approval  from  the  State 
regulator; 

(2)  A  detailed  analysis  of  the  safety 
and  soundness  implications  of  the 
proposed  waiver; 

(3)  A  proposed  aggregate  dollar 
amount  or  percentage  of  paid-in  and 
unimpaired  capital  and  surplus 
limitation;  and 

(4)  An  explanation  demonstrating  the 
need  to  raise  the  limit. 

(c)  The  regional  director  will  approve 
the  waiver  request  if  the  proposed 
borrowing  limit  will  not  adversely  affect 
the  safety  cmd  soundness  of  the 
federally  insured  State-chartered  credit 
union. 

5.  Add  new  §  741.221  to  read  as 
follows: 

§  741 .221     Suretyship  and  guaranty 
requirements. 

Any  credit  union,  which  is  insured 
piusuant  to  Title  II  of  the  Act,  must 
adhere  to  the  requirements  in  §  701.20 
of  this  chapter.  State-chartered, 
NCUSIF-insured  credit  unions  may  only 
enter  into  suretyship  and  guaranty 
agreements  to  the  extent  authorized 
under  State  law. 

[FR  Doc.  03-24761  Filed  &-30-03:  8:45  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  708a 

Conversion  of  Insured  Credtt  Unions  to 
Mutual  Savings  Banks 

agency:  National  Credit  Union 

Administration  (NCUA). 

ACTION:  Proposed  rule  with  request  for 

comments. 

SUMMARY:  NCUA  proposes  to  update  its 
rule  regarding  conversion  of  insured 
credit  unions  to  mutual  savings  banks. 
This  proposed,  seeking  to  accomphsh 
full  disclosiu^  and  transparency,  would 
require  a  converting  credit  union  to 
provide  additional  information  in  the 
notice  to  members  of  its  intent  to 
convert.  Specifically,  the  credit  imion 
would  have  to  disclose  any  economic 
benefit  a  director  or  senior  management 
official  of  a  converting  credit  union  may 
receive  in  connection  with  the 
conversion.  The  proposal  also  would 
require  the  converting  credit  union  to 
disclose  that  conversion  to  a  mutual 
savings  bank  could  lead  to  members 
having  diminished  voting  rights  and 
losing  their  ownership  interests  in  the 
credit  union  if  the  mutual  savings  bank 
subsequently  converted  to  a  stock 
institution  and  the  members  do  not 
become  stockholders.  NCUA  believes 
this  proposal  would  enhance  a 
member's  ability  to  make  informed 
decisions  about  the  conversion  without 
increasing  the  regulatory  burden  for 
converting  credit  unions  and  would 
help  converting  credit  unions  to  more 
fully  Understand  what  NCUA  expects  to 
be  included  in  the  notice  to  members. 
DATES:  Comments  must  be  received  on 
or  before  December  1,  2003. 
ADDRESSES:  Direct  comments  to  Becky 
Baker,  Secretary  of  the  Board.  Mail  or 
hand-deliver  comments  to:  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428.  You  are  encouraged  to  fax 
comments  to  (703)  518-6319  or  e-mail 
comments  to  regcomments@ncua.gov 
instead  of  mailing  or  hand-delivering 
them.  Whatever  method  you  choose, 
please  send  comments  by  one  method 
only. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  S.  Kressman,  Staff  Attorney. 
Office  of  General  Counsel,  at  the  above 
address  or  telephone:  (703)  518-6540. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Credit  Union  Membership  Access 
Act  (CUMAA)  was  enacted  into  law  on 
August  7,  1998.  Pub.  L.  105-21.  Section 
202  of  CUMAA  amended  the  provisions 
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of  the  Federal  Credit  L'nion  Act  (Act) 
concerning  conversion  of  insured  credit 
unions  to  mutual  savings  banks   12 
use.  1785(b).  CUMA.-\  required  NCl'A 
to  promulgate  final  rules  regarding 
charter  conversions  that  were;  (1) 
Consistent  with  CUM.A.\;  (2)  consistent 
with  the  charter  conversion  rules 
promulgated  by  other  financial 
regulators;  and  (J)  no  more  or  less 
restrictive  than  rules  applicable  to 
charter  conversions  (jf  other  financial 
institutions.  NCUA  issued  rules  in 
compliance  with  this  mandate.  b3  FR 
65532  (November  27,  1998):  b4  FR 
28733  (Mav  27,  1999). 

It  has  been  almost  five  years  since 
NCUA  first  amended  Part  708a  to 
comply  with  CUMAA.  In  that  time. 
NCL'A  has  grown  concerned  that  many 
credit  union  members  do  not  fully 
appreciate  the  effect  the  conversion  mav 
have  on  their  ownership  interests  in  the 
credit  union  and  voting  power  in  tlie 
mutual  savings  bank. 

Discussion 

There  are  increasing  indications  that 
a  high  percentage  of  credit  unions  that 
convert  to  mutual  savings  banks  have  or 
will  undertake  a  second  conversion  to 
become  a  stock  institution.  While  it  is 
certainlv  within  the  rights  of  the  credit 
union  membership  to  exercise  their 
right  to  convert  and  change  the  structure 
of  the  institution,  converting  credit 
unions  generallv  do  not  adequatelv 
discuss  in  the  notice  to  credit  union 
members  the  likelihood  and 
ramifications  of  a  second  conversion  to 
a  stock  institution. 

While  State  laws  may  varv.  under  the 
Office  of  Thrift  Supervision's 
regulations,  there  is  no  minimum 
waiting  period  for  a  newly  chartered 
Federal  mutual  savings  bank  to  convert 
to  a  stock  institution.  As  a  result,  it  is 
possible  for  a  credit  union  that  converts 
to  a  Federal  mutual  savings  bank  to 
attempt  to  convert  to  a  stock  institution 
in  less  than  two  years.  In  most  cases,  a 
conversion  from  a  mutual  savings  bank 
to  a  stock  institution  will  result  in  a  loss 
of  ownership  interest  for  a  majority  of 
its  members  because  most  members  do 
not  purchase  stock  in  the  institution. 

Wnile  CUMA^-^  provides  that  an 
insured  credit  union  may  convert  to  a 
mutual  savings  bank  without  the  prior 
approval  of  NCUA,  it  also  requires 
NCUA  to  administer  the  member  vote 
on  conversion  and  review  the  methods 
and  procedures  by  which  the  vote  is 
taken.  This  is  reflected  in  NCUA's 
conversion  rule.  The  rule  requires  a 
converting  credit  union  to  provide  its 
members  with  written  notice  of  its 
intent  to  convert   12  C:FR  708a. 4.  It  also 
specifies  that  the  member  notice  must 


adequately  describe  the  purpose  and 
subject  matter  of  the  vote  on  conversion. 
IcJ.  In  addition,  a  convf?rting  credit 
union  must  nolifx'  NCUA  of  its  intent  to 
convert    12  CFR  70Ha.5.  The  credit 
union  must  provide  for  N<U'A's  review 
a  copy  of  the  member  notice,  ballot,  and 
all  other  written  materials  the  credit 
union  has  provided  or  int(!nds  to 
provide  to  its  members  in  connection 
with  the  conversion.  Id. 

A  converting  credit  union  has  the 
option  of  submitting  these  materials  to 
NCUA  before  it  begins  to  distribute 
them  to  its  members.  /(/  This  enables 
the  credit  union  to  obtain  NC^UA's 
preliminarv  determination  on  the 
methods  and  procedures  of  the  member 
vote  based  on  NCUA's  review  of  tne 
written  materials.  The  credit  union  can 
then  decide  whether  to  move  forward 
with  the  often  expensive,  labor 
intensive  conversion  process  with  a  full 
and  complete  understanding  of  NCUA's 
pfisition.  N(]UA  believes  its  review  of 
these  materials  is  a  practical  and 
unintrusive  wav  of  fulfilling,  at  least 
part  of,  its  congressioiiallv  mandated 
responsibility  to  review  tlie  methods 
antl  pro(  edures  i if  the  vote  to  ensure 
that  all  re<is()n<ihle  measures  to 
accomplish  full  disclosure  and 
transparency  have  been  taken  U)  inform 
the  credit  union  membership  of  the 
potential  consequences  of  their  vote 

If  NCUA  disapproves  of  the  methods 
and  procedures  of  the  member  vote, 
after  the  vote  is  conducted,  then  NCUA 
is  authorized  to  direc:t  a  new  vote  be 
taken.  12  CIFR  708a. 7.  NCUA  interprets 
its  responsibility  to  review  the  methods 
and  procedures  of  the  member  vote  to 
include  determining  that  the  member 
notic  e  and  other  materials  sent  to  the 
members  are  accurate  and  not 
misleading,  that  all  required  notices  are 
timely,  and  that  the  membership  vote  is 
conducted  in  a  fair  and  legal  manner. 

NCUA  believes  that  full  and  proper 
disclosure  to  members  that  they  could 
potentiallv  lose  their  ownership  interest 
in  their  uredit  union  if  it  ultimatelv 
becoineB  a  stock  institution  is  key  to 
describing  the  purpose  and  subject 
matter  of  the  member  vote  adequately 
Failing  to  discuss  this  integral  risk 
associated  with  the  conversion 
adequately  is  tantamount  to  providing 
misleading  inffirmation.  Most  of  the 
conversion  packets  NCUA  has  reviewed 
since  CUMAA  went  into  effect  have 
contained  some  information  relating  to 
this  issue,  but  have  not  addressed  it 
sufficiently  to  make  this  point  clear  to 
members. 

A  charter  conversion  is  a 
sophisticated  transaction  with 
consequences  that  might  not  surface  for 
a  number  of  years  and  that  are  often  not 


recognizable  at  the  time  of  conversion  to 
even  the  most  astute  members.  As  a 
result,  few  members  can  make  a  truly 
informed  decision  about  how  the 
conversion  will  affect  their  ownership 
interest  in  the  credit  union  unless  the 
credit  union  provides  thorn  with  this 
information.  Accordingly,  for  the 
reasons  discussed  above  and  in  an  effort 
to  achieve  full  disclosure  and 
transparency,  NCUA  proposes  to  require 
a  converting  credit  union  to  disclose 
that  the  conversion  from  a  credit  union 
to  a  mutual  savings  bank  could  lead  to 
members  losing  their  ownership 
interests  in  the  credit  anion  if  the 
mutual  savings  bank  subsequently 
converted  to  a  stock  institution  and  the 
members  do  not  become  stockholders. 

The  Act  provides  that  a  member  of  a 
Federal  credit  union  is  entitled  to  only 
one  vote  irrespective  of  the  number  of 
shares  held  by  that  member.  The  "one 
member  one  vote"  structure  gives  an 
equal  voice  to  all  members,  even  those 
of  modest  means.  12  U.S.C.  1760.  Most, 
if  not  all,  state  credit  unions  also  are 
required  to  follow  this  approach.  This  is 
not  usually  the  case  with  mutual 
savings  banks.  In  most  instances, 
mutual  savings  banks  allot  votes  based 
on  the  amount  of  a  member's  deposits. 
Commonly,  one  vote  is  granted  for  each 
SlOO  a  member  has  on  deposit  up  to  a 
maximum  of  1,000  votes.  As  noted 
above,  NCUA  believes  that  disclosing 
that  members  could  have  lesser  voting 
power  in  the  mutual  savings  bank  than 
they  do  in  the  credit  union  is  central  to 
describing  the  purpose  and  subject 
matter  of  the  member  vote  in  an 
adequate  and  proper  fashion. 
Accordingly,  for  the  reasons  discussed 
above  and  in  an  effort  to  achieve  full 
disclosure  and  transparency,  NCUA 
proposes  to  require  a  converting  credit 
union  to  disclose  that  the  conversion 
from  a  credit  union  to  a  mutual  savings 
bank  could  lead  to  members  having 
lesser  vesting  rights  in  the  mutual 
savings  bank  than  they  had  in  the  credit 
union. 

NCUA's  conversion  rule  echoes 
C'UMAA  by  providing  that  directors  and 
senior  management  officials  of  a  credit 
union  may  not  receive  any  economic 
benefit  from  the  conversion  of  their 
credit  union  other  than  compensation 
and  benefits  paid  to  them  in  the 
ordinary  course  of  business.  12  CFR 
708a. 10.  This  is  intended  to  insure  that 
management's  decision  to  begin  the 
conversion  process  is  based  on  sound 
business  judgment  reflecting  the  best 
interests  of  the  members.  Consistent 
with  this  statutory  and  regulatory 
limitation,  NCUA  believes  it  is 
appropriate  to  require  a  converting 
credit  union  to  disclose  in  the  member 
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notice  any  conversion  related  benefits  a 
director  or  senior  management  official 
may  receive,  including  compensation 
not  permitted  in  the  credit  imion 
context.  To  be  complete,  this  disclosm^ 
must  include  any  foreseeable  stock 
related  benefits  associated  with  a 
subsequent  conversion  to  a  stock 
institution.  Accordingly,  for  the  reasons 
discussed  above  and  in  an  effort  to 
achieve  full  disclosiu-e  and 
transparency,  NCUA  proposes  to  require 
a  converting  credit  imion  to  disclose 
whether  it  will  provide  any  or 
increasing  compensation  or  other 
conversion  related  benefits,  including 
stock  related  benefits,  to  directors  or 
senior  management  officials. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  a  proposed  rule  may  have  on  a 
substantial  number  of  small  entities. 
NCUA  considers  credit  imions  having 
less  than  ten  million  doUars  in  assets  to 
be  small  for  purposes  of  RFA. 
Interpretive  Ruling  and  Policy 
Statement  (IRPS)  87-2  as  amended  by 
IRPS  03-2.  The  proposed  rule  requires 
some  revisions  to  the  disclosures  a 
converting  credit  union  must  provide  to 
its  members.  It  is  luilikely  that  small 
credit  unions  will  engage  in  these  kinds 
of  conversions.  The  proposed  rule 
would  not  have  a  significant  econbmic 
impact  on  a  substantial  number  of  small 
credit  unions,  and,  therefore,  the  NCUA 
has  determined  that  a  regulatory 
flexibility  analysis  is  not  required. 

Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
control  number  associated  with  part 
708a  is  3133-0153.  The  NCUA  Board 
has  determined  that  the  proposed  rule 
will  not  increase  paperwork 
requirements  and  a  paperwork 
reduction  analysis  is  not  required. 

Executive  Order  13132 

Executive  Order  13132  encourages 
independent  regulatory  agencies  to 
consider  the  impact  of  their  actions  on 
State  and  local  interests.  In  adherence  to 
fundamental  federalism  principles, 
NCUA,  an  independent  regidatory 
agency  as  defined  in  44  U.S.C.  3502(5), 
volimtarily  complies  with  the  executive 
order.  The  proposed  rule  would  not 
have  substantial  direct  efiiects  on  the 
States,  on  the  connection  between  the 
National  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government.  NCUA  has 


determined  that  this  proposed  rule  does 
not  constitute  a  policy  that  has 
federalism  implications  for  purposes  of 
the  executive  order. 

The  Treasury  and  General  Government 
Appropriations  Act,  1999 — Assessment 
of  Federal  Regulations  and  Policies  on 
Families 

The  NCUA  has  determined  that  this 
proposed  rule  would  not  affect  family 
well-being  within  the  meaning  of 
section  654  of  the  Treasury  and  General 
Government  Appropriations  Act,  1999, 
Pub.  L.  105-277,  112  Stat.  2681  (1998). 

Agency  Regulatory  Goal 

NCUA's  goal  is  to  promulgate  clear 
and  understandable  regulations  that 
impose  minimal  regulatory  burden.  We 
request  your  comments  on  whether  the 
proposed  rule  is  understandable  and 
minimally  intrusive. 

List  of  Subjects  in  12  CFR  Part  7Q8a 

Charter  conversions,  Credit  unions. 

By  the  National  Credit  Union 
Administration  Board  on  September  24, 
2003. 

Becky  Baker, 
Secretary  oftlie  Board. 

For  tbe  reasons  stated  above,  NCUA 
proposes  to  amend  §  708a.4  as  follows: 

PART  708a— CONVERSION  OF 
INSURED  CREDIT  UNIONS  TO 
MUTUAL  SAVINGS  BANKS 

1.  The  authority  citation  for  part  708a 
continues  to  read  as  follows: 

Authority.  12  U.S.C.  1766. 12  U.S.C 
1785(b). 

2.  Section  708a.4  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§708a.4    Voting  procedures. 

***** 

(d)(1)  An  adequate  description  of  the 
purpose  and  subject  matter  of  the 
member  vote  on  conversion,  as  required 
by  paragraph  (c)  of  this  section,  must 
include: 

(i)  A  disclosure  that  the  conversion 
from  a  credit  union  to  a  mutual  savings 
bank  could  lead  to  members  losing  their 
ownership  interests  in  the  credit  union 
if  the  mutual  savings  bank  subsequently 
converts  to  a  stock  institution  and  the 
members  do  not  become  stockholders; 

(ii)  A  disclosure  that  the  conversion 
from  a  credit  union  to  a  mutual  savings 
bank  could  lead  to  members  having 
lesser  voting  rights  in  the  mutual 
savings  bank  than  they  had  in  the  credit 
imion;  and 

(iii)  A  disclosiu-e  of  any  conversion 
related  economic  benefit  a  director  or 
senior  management  official  may  receive 
including  receipt  of  or  an  increase  in 


compensation  and  any  foreseeable  stock 
related  benefits  associated  with  a 
subsequent  conversion  to  a  stock  . 
institution. 

(d)(2)  In  connection  with  the 
disclosures  required  by  paragraphs 
(d)(l)(i)  through  (iii)  of  this  section,  the 
converting  credit  union  must  include  an 
affirmative  statement,  that  at  the  time  of 
conversion  to  a  mutual  savings  bank, 
the  credit  union  does  or  does  not  intend 
to: 

(i)  Convert  to  a  stock  institution: 

(ii)  Provide  any  compensation  to 
previously  uncompensated  directors  or 
increase  compensation  or  other 
conversion  related  benefits,  including 
stock  related  benefits,  to  directors  or 
senior  management  officials;  and 

(iii)  Base  member  voting  rights  on 
account  balances. 

[FR  Doc.  03-24762  Filed  9-30-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NIN-125-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767-300  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  curworthiness 
directive  (AD)  that  is  appUcable  to 
certain  Boeing  Model  767-300  series 
airplanes.  This  proposal  would  require 
a  general  visual  inspection  for  clearance 
between  the  comers  of  the  Al  galley 
and  the  aft  pressm-e  bulkhead,  and 
corrective  actions,  if  necessary.  This 
proposal  would  also  require 
modification  of  the  Al  galley.  These 
actions  are  necessary  to  prevent 
interference  of  the  Al  galley  with  the 
radial  stiffener  on  the  aft  pressure 
bulkhead,  which  could  result  in  fatigue 
crack  propagation.  Fatigue  crack 
propagation  could  lead  to  possible  rapid 
decompression  of  the  airplane  or  to 
damage  and/or  interference  with  the 
airplane  control  systems  that  pass 
through  the  bulkhead  and  consequent 
loss  of  control  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
November  17,  2003. 
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ADDRESSES:  Submit  comments  in 
triplicate  tn  the  F'ederal  A\iation 
Administration  (FAAj.  Transpjort 
.\irplane  Directorate.  AN'M-1 14. 
-Mtention:  Rules  Docket  No.  200.1-\M- 
12:S-AD,  1601  Luui  .\venue,  SW.. 
Renton.  Washington  98055-40.56. 
Comments  may  be  inspected  at  this 
kK:ation  between  y  a.m.  and  3  p.m  . 
Mnndav  thr(jugh  Friday,  e.vcept  Federal 
holidays.  Comments  ma\"  be  ^ubmitte<i 
via  fa.\  to  (4251  227-1232.  Comments 
mav  also  be  sent  via  the  Internet  using 
the  following  address:  ^-cj/i/ri- 
npniv  nnimentfifuu  MOV  Comments  >fiit 
via  fax  or  the  hitt;rnet  must  contain 
•Docket  No.  2003-\M-125-AD'  m  the 
subjei;!  line  and  need  not  be  submitted 
in  triplicate.  (Comments  itmt  via  the 
internet  as  attat:hed  elt^ctronii  files  must 
lie  formatted  in  Microsoft  \\'nr<i  '-17  or 
2000  or  A.SCII  WW 

The  service  iniorniatii  m  rct'Ti-iK  e(i  iii 
th"  proposed  rule  may  be  obtained  from 
Boeing  Commen  ial  Airplane  Group, 
F  ()   Box  3707.  Seattle,  Washington 
48124-2207  This  informatitm  may  be 
examined  at  the  F.\A.  Transport 
Airplane  Directorate.  1601  Lind 
.Avi'iiue.  SW  .  Rt'iit'iii   W  ishinytnii 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  Masterson.  Af'msp.K  >■ 
Fnguu'er.  .Mrfram*'  Branch.  .•\\M-120S. 
F.\A.  Seattlf'  .-Vircraft  Certification 
Office.  1601  Lind  Avenue.  SW  .  Renton. 
Washington  4H055-4056:  teleph(me 
(425!  qi--h441.  fax  (425!  <41  7-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

lnt.'^"^t^■(i  persons  are  invited  to 
[)artu  ipate  m  the  making  of  the 
proposed  rule  bv  submitting  such 
written  data,  views,  or  arguments  as 
tht'V  mav  desire  Communications  shall 
ideritif\  th''  Riilfs  Dm  k-'t  iiuinberand 
ht-  subriuttt'd  in  tnpln  at.-  \n  the  address 
sp^•clfied  above.  .\ll  i  < imniunications 
re(  t'i\  pd  on  or  before  the  closing  date 
for  (  omnu'nts.  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule  Th<'  proposals  contained 
in  this  action  may  be  changed  in  light 
if  the  comments  received. 

Submit  commt'nt-^  using  the  following 
format 

•  Organize  comments  issue-by-issue. 
Fur  example,  discuss  a  request  tn 

(  hange  the  compliance  time  and  a 
request  to  I  hange  the  service  bulletin 
reference'  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
(hange  to  the  proposed  AD  is  being 
r<Mjuested 

•  In(  lude  justification  (e.g.,  reasons  or 
data)  for  t^Mch  request. 

Comments  are  specifically  invited  on 
the  n\  (Tdll  regulatorv,  economic. 


environmental,  and  energy  aspects  of 
the  {iroposed  rule  .Ml  comments 
submitted  will  be  available,  both  before 
and  <ifter  the  cdosing  date  for  comments, 
ill  the  Rules  Docket  for  examination  b\' 
uitrrt'sted  persons.  A  report 
-.ummanzing  each  f'.AA-public  contact 
concerned  with  tbt;  substai.ce  of  this 
prop(isal  v\  ill  be  filed  in  the  Rules 
D.uket 

Coimiienters  wishing  the  FAA  to 
a(  knowledge  re(  upt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
piisti  ud  nil  v\hich  the  lollowing 
statement  is  made:  "Comments  t(3 
Docket  Number  2003-NM-125-AD   ' 
The  postcard  will  he  date  stamped  ami 
returned  tn  ttie  (  oiiunenter. 

AvaildbilifvofNPRMs 

.\ii\  persiiii  ma\  olitain  a  (:o()\  of  this 
NPRM  bv  submitting  <i  reijuest  to  the 
FAA.  Trans()ort  .Airplane  Direc  torate. 
ANM-114.  Attention:  Rules  Docket  Nn, 
2003-NM-125-AD.  It.Ol  l.iiul  .\venue. 
SW.,  Renton    W.ishnigton  MH()5:5-405h 

Discussion 

riie  i'AA  has  rei.eived  reports 
indicating  that  interferem  e  tietween  the 
top  corners  of  the  Al  i;alle\  .ukI  the 
radial  stitfener  on  the  alt  pressure 
fmlkhead  could  damage  the  aft  pressure 
bulkhead  structure  of  certain  Boeing 
Model  767-300  series  airplanes.  It  was 
discovered  in  production  that  for  certain 
Al  aft  gallevs.  the  dimensions  ex(  eeded 
the  design  dimensional  envelope  h\ 
thtxe  ini  !)'">   Iiuestig.ition  revealed  that 

the  tup  (  Miners  lit  tliese  :\\  galle\'s  i  oilld 

cause  intertereiii  e  with  the  ridi.d 
stiffener  nn  ttie  ,itt  pressure  bulkhead 
This  coiiditi. 111.  if  not  cnrrei  ted,  r mild 
result  in  fatieue  i  ik  k  [iropagation. 
leading  to  })ossihli'  i.ipid  decompression 
of  the  airplane  nr  tn  damage  and'or 
interference  with  the  airjilane  (  ontml 
systems  that  pass  through  the  bulkhead 
and  consequent  loss  of  control  of  the 
airplane 

Explanation  ot  Relevant  Service 
Infurmatiun 

The  FAA  has  reviewed  uid  apiimved 
Boeing  Service  Bulletin  7ti7-53.\01()2, 
Revision  1.  dated  .\()ri!  24.  200,i.  whu  li 
describes  procedures  inr  perioriiiing  a 
general  visual  ins[ie<  tion  lor  i  learance 
between  the  (  orners  of  the  Al  gaile\' 
and  the  aft  pressure  bulkhead,  and 
corrective  actions,  it  ium  essarv.  The 
corrective  actions  nu  lude  completing  a 
detailed  iiispectiiui  for  damage  to  the 
insulation  and  atl  [iressure  bulkhead 
strui  *!ne  ,111(1  repairing  d.uuage  if 
dete(  te,l   Tills  ser\  11  e  bulletin  also 
des(  iihes  jiroc  eduies  tor  modit\ing  the 
Al  galley.  Accomplishment  of  the 


actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Boeing  Service  Bulletin  767- 
53A0102,  Revision  1,  refers  to  BE 
Aerospace  Service  Bulletins  25-30- 

0079,  dated  April  22,  2002:  and  25-30- 

0080,  dated  April  22,  2002:  as 
additional  sources  of  service 
information  for  accomplishment  of  the 
modification  for  Model  767-300  series 
airplanes. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develo^j  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
sp)ecified  in  the  Boeing  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  Boeing  service  bulletin  specifies  that 
a  modification  be  made  if  the  Al  gallev 
!  learance  is  less  than  1.0  inch,  this 
proposal  would  require  the  mandatory 
modific:ation  of  the  Al  galley.  The  FAA 
has  determined  that,  because  the  Al 
gallev  is  removable  and  may  be  installed 
on  other  Model  767-300  series 
.lirplanes.  all  affected  Al  galleys  should 
be  modified. 

Operators  should  also  note  that, 
although  the  Boeing  service  bulletin 
sp(H:ifies  that  operators  may  contact  the 
manufac  turer  for  repair  instructions  if 
damage  exceeds  the  conditions  covered 
in  the  Structural  Repair  Manual,  this 
proposed  AD  would  require  operators  to 
repair  those  conditions  per  a  method 
approved  by  the  FAA.  or  per  data 
meeting  the  type  certification  basis  of 
the  airplane  approved  bv  a  Boeing 
(Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  FAA  to  make  such  findings. 

Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  lulv  10.  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
4  7997,  luly  22.  2002),  which  governs  the 
F.AA's  ainvorthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
ot  compliance  (AMOCs),  Because  we 
liave  now  included  this  material  in  part 
.i9.  only  the  office  authorized  to  approve 
AM(3Cs  is  identified  in  each  individual 
AD 


Federal  Register / Vol.  68.  No.  190 /Wednesday,  October  1,  2003 / Proposed  Rules 


56593 


( 


Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  5  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  1  airplane 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection  and  modification,  and  that 
the  average  labor  rate  is  $65  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  the  U.S. 
operator  is  estimated  to  be  $520  for  that 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessar}'  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034."  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator^' 
Flexibility  Act.  A  copy  of  the  draft 
regulatory'  evaluation  prepared  for  this 


action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  200.3-NM-125-AD. 

Applicability:  Model  767-300  series 
airplanes.  >ine  numbers  754.  761.  767,  775, 
and  776;  certificated  in  any  category. 

Compliance:  Reqaired  as  indicated,  unless 
accomplished  previously. 

To  prevent  interference  of  the  Al  galley 
with  the  radial  stiffener  on  the  aft  pressure 
bulkhead,  which  could  result  in  fatigue  crack 
propagation,  leading  to  possible  rapid 
decompression  of  the  airplane  or  to  damage 
and/or  interference  with  the  airplane  control 
systems  that  pass  through  the  bulkhead  and 
consequent  loss  of  control  of  the  airplane: 
accomplish  the  following: 

Inspection 

(a)  Within  18  months  after  the  effective 
date  of  this  AD.  perform  a  general  visual 
inspection  for  clearance  between  the  corners 
of  the  Al  galley  and  the  aft  pressure 
bulkhead,  per  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  767- 
53A0102,  Revision  1.  dated  April  24,  2003. 

Note  1:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessan.'  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Corrective  Action:  Detailed  Inspection 

(b)  If.  during  the  inspection  required  by 
paragraph  (a)  of  this  AD.  the  clearance 


between  the  comers  of  the  Al  galley  and  the 
aft  pressure  bulkhead  is  found  to  be  less  than 
1.0  inch,  before  further  flight,  perform  a 
detailed  inspection  for  damage  to  the 
insulation  and  aft  pressure  bulkhead 
structure,  per  the  Accomplishment 
Instructions  of  Boeing  ,\lert  Service  Bulletin 
767-53A0102,  Revision  1,  dated  April  24, 
2003.  If  any  damage  to  the  insulation  or 
cracking  in  the  aft  pressure  bulkhead  is 
detected,  before  further  flight,  repair  the 
damage  and/or  cracking  per  the 
Accomplishment  Instructions  of  the  service 
bulletin,  except  where  the  ser\^ice  bulletin 
specifies  to  contact  the  manufacturer  for 
repair  instructions  if  damage  exceeds  the 
conditions  covered  in  the  Structural  Repair 
Manual.  If  damage  exceeds  the  limits 
specified  in  the  Structural  Repair  Manual, 
before  further  flight,  repair  per  a  method 
appro\ed  by  the  Manager.  Seattle  Aircraft 
Certification  Office  (ACO).  FAA;  or  per  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Companv 
Designated  Engineering  Representative  who 
has  been  authorized  by  the  Manager.  Seattle 
ACO,  to  make  such  findings.  For  a  repair 
method  to  be  approved,  the  approval  must 
specifically  reference  this  AD. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  .Available  lighting  is  normal Iv 
supplemented  with  a  direct  scurce  of  good 
lighting  at  intensity  deemed  appropriate  bv 
the  inspector.  Inspection  aids  such  as  mirror, 
magnihing  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Concurrent  Modification 

(c)  Before  or  concurrent  with  the 
requirements  of  paragraph  (a)  of  this  AD. 
modif\-  the  Al  galley,  per  the 
Accomplishment  Instructions  of  Boeing 
Ser\ice  Bulletin  767-53A0102,  Revision  1, 
dated  April  24.  2003. 

Note  3:  Boeing  Service  Bulletin  767- 
53A0102.  Revision  1.  refers  to  BE  Aerospat:e 
Service  Bulletins  25-30-0079.  dated  .A.pril 
22.  2002;  and  25-30-0080.  dated  April  22. 
2002;  as  additional  sources  of  senice 
information  for  accomplishment  of  the 
modification  for  Model  767-300  series 
airplanes. 

Actions  Accomplished  Per  Previous  Issue  of 
Service  Bulletin 

(d)  The  applicable  actions  accomplished 
before  the  effective  date  of  this  ,\D  per 
Boeing  Ser\ice  Bulletin  767-53A0102.  dated 
November  21.  2002.  are  considered 
acceptable  for  compliance  with  the 
corresponding  actions  specified  in  this  AD. 

Alternative  Methods  of  Compliance 

(e)  In  accordance  witfi  14  CFR  39.19.  the 
Manager.  Seattle  ACO.  FAA.  is  authorized  to 
approve  alternative  methods  of  compliance 
for  this  AD. 
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Issued  in  Reiitmi   Washington,  on 
September  ZA    JfKl.f 
.\li  Bahrami, 

Ai  tmgManagtT.  Transport  Airplane 
Dirfclomtf  Airrmft  Certification  Service. 
IFR  Do(    0.i-J4.S4«  Filed  "i-aO-Oa;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2003-NM-55-AO] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  717-200  Airplanes 

agency:  Federal  .^vMtmn 

.•\dmmistration,  D(JT 

ACTION:  Not!ce  of  prnposfd  rujpmaltins 

(NFRM) 

SUMMARY:  This  document  proposes  the 

adoption  of  a  new  airworthiness 
directive  (.AD)  that  is  applicable  to 
certain  McDonnell  Douijlas  Model  717- 
200  airplanes  This  proposal  would 
require  repetitive  inspec;tions  of  the 
electric  motor  of  the  auxiliarv'  hydraulic 
pump  for  electrical  resistance 
continuitv.  mec  hanical  rotation,  and 
associated  wiring  resistance/voltage; 
and  corrective  actions,  if  necessar\-  The 
actions  are  intended  to  prevent  various 
failures  of  the  electric  motor  nf  the 
auxiliarv  hvcirauhc  pump  and 
associated  wiring,  which  cnuld  result  in 
fire  at  the  auxiliar\'  hvdrauln  pump  and 
consequent  damage  to  the  ad|a(  ent 
electrical  equipment  and/or  structure. 
This  action  is  intended  to  address  the 
identified  unsafe  (onditinn 
DATES:  Comments  must  be  received  by 
November  17.  200.! 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
.Administration  (F.\A),  Transport 
.Airplane  Directorate.  .AN'M-1 14. 
.Attention:  Rules  Docket  No  2003-NM- 
55-AD.  1601  Lind  Avenue,  ,S\V  , 
Kenton,  Washington  M80,tS-4056. 
Comments  mav  be  inspected  at  this 
location  between  4  am.  and  3  p.m., 
Mondav  through  Fridav.  except  Federal 
holidays  Ciomments  mav  be  submitted 
via  fax  to  (425)  227-12. )2   Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anni- 
nprm(ommeTit'o,fnci  gov  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  200.}-NM-,55-.AD'  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 


be  formatted  in  Mu  rosoft  Word  47  or 
2000  or  .A.SCIl  text 

The  service  information  referenced  in 
the  proposed  rule  mav  be  obtained  from 
Boeing  (Commercial  .Aircraft  (iroup. 
Long  Beai  h  Division,   iHii')  Lakewood 
Boulevard.  Long  Beach.  (California 
4H046   .Attention   Data  and  .Service 
Management.  Dept.  (.1-I,.5A  (D800- 
1)0241  This  information  mav  be 
'•VfUiiined  .It  the  F.AA.  Transport 
.Airplane  Dire,  torate.  IBOl  Lind 
.A\enue.  SW  ,  Kenton,  Washington;  or  at 
the  FAA,  Los  Angeles  .Aire  raft 
Certifii  ation  Office.  .t4()0  i'aramouiit 
Boule\ard    Likewood.  California 
FOR  FURTHER  INFORMATION  CONTACT: 
.Alt)ert  Lam.  .Aerospai  e  Hngineer; 
Svsteius  and  Equipment  Branch.  ANM- 
130L,  FAiA.  Los  Angeles  Aircraft 
Certification  ()ffi(  e.  MhO  Paramount 
HouK'\ard.  Lakewood.  (California 
40712^137;  telephone  (5t.2)  h27-5346; 
fax  (5R21  B27-.=^210 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  .tre  iiiv  iled  to 
particulate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  mav  desire  Coiiwiuinii  ations  shall 
identify  the  Rules  Doc  ket  number  and 
be  submitted  in  triplicate  to  the  address 
specifu^d  at)o\e  ,\11  t  iimmunications 
rec;eived  o,i  i  ir  tiefi  ae  the  closing  date 
for  comments,  spec  died  atiove,  will  be 
considered  before  taking  actum  on  the 
proposed  rule    The  proposals  contained 
in  this  .11  f  1(111  ma\  be  i  hanged  in  light 
of  the  comments  rec  ei\.-ed 

Submit  comments  using  the  following 
format: 

•  Organize  i  omments  issue-by-issue. 
For  example,  dis(  uss  a  recpiest  to 

(  hange  the  i  onqiliance  time  and  a 
recjuest  to  1  hange  the  service  bulletin 
refereiu.e  as  two  separ<ite  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
.requested 

•  Iru  hide  lustification  (eg.,  reasons  or 
data)  for  each  request 

Comments  are  spec  ificallv  invited  on 
the  ovc>rall  regulatory,  economic, 
environmental,  nnd  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  c  omments, 
in  the  Rules  Doi  ket  for  "xaminatKjn  by 
interested  persons.  A  report 
summarizing  eac  h  F'.AA-public  contact 
concerned  with  the  suhstani  e  of  this 
propos.il  will  be  filed  in  the  Rules 
Do(  ket, 

(  ommenters  wishing  the  F.AA  to 
ac  knowledge  rec  eipt  ot  their  comments 
submitted  in  response  to  this  action 


must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-55-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  IVPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
F.AA.  Transport  Airplane  Directorate, 
ANM-n4,  Attention:  Rules  Docket  No. 
2003-NM-55-AD.  1601  Lind  Avenue, 
SW..  Kenton,  Washington  98055-4056 

Discussion 

The  F.AA  has  received  reports  that, 
during  ground  operations  or  when 
powered  in  flight  by  the  air  driven 
generator,  the  electric  motor  of  the 
auxiliary  hydraulic  pump  and 
associated  motor  feeder  cables  failed  on 
certain  McDonnell  Douglas  Model  MD- 
80,  MD-90,  DC-10.  and  MD-11  series 
airplanes.  These  failures  consisted  of  a 
seized  or  difficult  to  turn  rotor  on  the 
pump  as.sembly,  burnt  and  shorted 
motor  fet;der  cables,  and/or  uncontained 
internal  electric:  arcing  failures  with  the 
elec:tric  motor.  Investigation  revealed 
that  these  failures  may  be  caused  by 
hydraulic  fluid  contamination  to  the 
electric  motor  portion  of  the  pump,  a 
failed  rotor  bearing,  and/or  degradation 
of  the  stator's  encapsulation  material. 
Failure  of  the  electric  motors  of  the 
hydraulic  pump  and  associated  motor 
feeder  cables,  if  not  corrected,  could 
result  in  a  fire  at  the  auxiliary  hydraulic 
pump  and  consequent  damage  to  the 
adjacent  electric:al  equipment  and/or 
structure. 

The  sub)ec:t  electric  motor  on  certain 
McDonnell  Douglas  Model  MD-80,  MD- 
90,  DC-10,  and  MD-11  series  airplanes 
is  identical  to  that  on  the  affected  Model 
717-200  airplanes.  Therefore,  all  of 
these  models  mav  be  subject  to  the  Scune 
unsafe  condition. 

Other  Relevant  Rulemaking 

The  FxAA  has  previously  issued  AD 
2001-22-17.  amendment  39-1 2496  (66 
FK  56753,  November  13,  2001). 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9-81.  -9-82.  -9-83, 
and  -9-87  series  airplanes:  Model  MD- 
88  airplanes;  and  Model  MD-90-30 
series  airplanes.  We  have  also 
previously  issued  AD  2001-14-08, 
amendment  39-12319  (66  FR  36441, 
[uly  12,  2001),  applicable  to  certain 
McDonnell  Douglas  Model  DC-10  series 
airplanes.  Model  MD-10  series 
airplanes,  and  Model  MI>-11  series 
airplanes.  These  ADs  require  repetitive 
inspections  of  the  electric  motor  of  the 
auxiliary  hydraulic  pump  for  electrical 
resistance,  continuity,  mechanical 
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rotation,  and  associated  wiring 
resistance/voltage.  Those  ADs  prevent 
various  failures  of  electric  motors  of  the 
auxiliary  hydraulic  piunp  and 
associated  wiring,  which  could  result  in 
fire  at  the  auxiliary  hydraulic  pump  and 
consequent  damage  to  the  adjacent 
electrical  equipment  and/or  structure. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  717- 
29A0005.  dated  July  31,  2002,  which 
describes  procedures  for  repetitive 
inspections  of  the  electric  motor  of  the 
auxiliary  hydraulic  pump  for  electrical 
resistance,  continuity,  mechanical 
rotation,  and  associated  wiring 
resistance/voltage;  and  corrective 
actions,  if  necessary.  The  corrective 
actions  involve  replacing  the  auxiliary 
hydraulic  pump  with  a  serviceable 
pump,  troubleshooting,  and  repairing 
the  wiring,  as  applicable. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously.  Although  the 
service  bulletin  referenced  in  this  AD 
specifies  to  submit  certain  information 
to  the  manufacturer,  this  AD  does  not 
include  such  a  requirement. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Changes  to  14  CFR  Part  39/Efiiect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 


$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  95  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  67 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $65  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $4,355,  or  $65  per 
airplane,  per  inspection  cvcle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator^'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWOl?THINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2003-NM-55- 

Applicability:  Model  717-200  airplanes, 
manufacturer's  fuselage  numbers  5002 
through  5200  inclusive,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously- 

To  prevent  various  failures  of  electric 
motor  of  the  auxiliary  hydraulic  pump  and 
associated  vk'iring.  which  could  result  in  fire 
at  the  auxiliary  hydraulic  pump  and 
consequent  damage  to  the  adjacent  electrical 
equipment  and/or  structure,  accomplish  the 
following: 

Service  Bulletin  References 

(a)  The  term  "service  bulletin."  as  used  in 
this  AD,  means  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
717-29A0005,  dated  July  31.  2002.  Although 
the  service  bulletin  referenced  in  this  AD 
specifies  to  submit  certain  information  to  the 
manufacturer,  this  AD  does  not  include  such 
a  requirement. 

Initial  Inspection  and  Testing 

(b)  Prior  to  the  accumulation  of  3,000  total 
flight  hours,  or  within  12  months  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  do  an  inspection  of  the  electric  motor 
of  the  auxiliary  hydraulic  pump  for  electrical 
resistance,  continuity,  mechanical  rotation, 
and  associated  writing  resistance/voltage  per 
the  service  bulletin. 

Condition  1,  No  Failures:  Repetitive 
Inspections 

(c)  If  no  failures  are  detected  during  any 
inspection  required  by  paragraph  (b)  of  this 
AD.  repeat  the  inspection  thereafter  at 
inter\'als  not  to  exceed  5.000  flight  hours. 

Condition  2,  Failure  of  Any  Pump  Motor: 
Replacement  and  Repetitive  Inspections 

(d)  If  any  pump  motor  fails  during  any 
inspection  required  by  paragraph  fb)  of  this 
AD.  before  further  flight,  replace  the  failed 
auxiliary  hydraulic  pump  with  a  serviceable 
pump,  per  the  service  bulletin.  Repeat  the 
inspection  required  by  paragraph  (b)  of  this 
AD  at  intervals  not  to  exceed  5,000  flight 
hours. 
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Condition  3,  Failure  of  Any  Wirin)?:  Repair 
and  Repetitive  Inspection 

(el  If  any  wiring  fails  during  any  inspection 
required  bv  paragraph  (bl  of  this  AD,  before 
further  flight,  troubleshoot  and  repair  the 
failed  winng,  per  the  service  bulletin   Repeat 
the  inspection  at  intervals  not  to  exceed 
5.000  flight  hours 

Alternative  Methods  of  Compliance 

(f)  In  accordance  with  14  CFR  39  19,  the 
Manager,  Los  .\ngeles  Aircraft  Certification 
Office.  F.\A.  IS  authorized  to  approve 
alternative  methods  of  compliance  l.\.MCX)s) 
for  this  .\D 

Issued  in  Renton  Washington,  on 
September  24,  200:i 
All  Bahrami. 

Acting  Manager  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc,  03-24847  Filed  9-30-03,  8:45  am] 

BHJJNG  CODE  4S10-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docltet  No.  2001-NM-270-AD] 

RIN2120-AA64 

Airworthiness  Directives;  BAE 
Systems  (Operations)  Limited 
(Jetstream)  Model  4101  Airplanes 

agency:  Federal  Av  lation 

Administration.  DOT, 

ACTION:  Notice  ut  proposed  rulemaking 

(NTRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (.AD!  that  is  applu  ahle  to  all 
BAE  Svstems  (Operations)  Limited 
(letstieam)  Model  4101  airplanes.  This 
proposal  would  require  various 
inspec;tions  of  the  fuselav;e  nosf 
structure  between  stations  4  and  1 1.  and 
corrective  actions  if  necessar\'  This 
action  is  necessar\  to  detect  and  correct 
fatigue  cracking  in  the  primary  structure 
of  the  nose  of  the  airplane  at  the  forward 
avionics  bay  (fuselage  staticms  4  to  11). 
which  could  result  in  reduced  structural 
integrity  of  the  airplane  This  ai:tion  is 
intended  to  address  the  identified 
unsafe  condition 

DATES:  Comments  must  be  ret  eived  bv 
Of  tober  ,n,  2003 
ADDRESSES:  Submit  (uriimt-nts  m 
triplicate  to  the  Federal  .Aviatum 
.\ciministratKm  (F.AAi,  Transpnrt 
.flrplane  Directorate,  .-W'M-l  14 
.Attention   Rules  Do(  ket  \n  _'D01-NM- 
270-AD.  1601  Lind  .-Xvenue.  ,SVV  . 
Renton.  Washington  4H05.i-4056. 
('omments  may  be  inspected  at  this 
location  between  9  a.m.  and  .i  p.m., 


Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcnmnient^fcHi^ov  Comments  sent 
via  fax  or  the  Internet  must  contain 
•Docket  No   2001-NM-270-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  prop^ised  rule  may  ho  obtained  from 
British  .Aerospace  Regional  Aircraft 
.American  Support,  1,58.50  Mclearen 
Road.  Herndim.  Virginia  20171,  This 
information  mav  be  examined  at  the 
F.\.\.  Transport  Airplane  Directorate, 
1601  l/nd  .-\venue,  SW,,  Renton. 
Washington, 

FOR  FURTHER  INFORMATION  CONTACT: 

Todd  Thompson.  Aerospace  F^ngineer. 
International  Branch.  ANM-116,  FAA. 
Transport  .-Xirplane  Direc  torate.  1601 
Lind  .Avenue.  .SW  .  Renton.  Washington 
980,5,S-4056;  telephone  (42'))  227-1  17S; 
fax  (42fS)  227-1144 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  [lersons  are  invited  to 
partu  ip.ite  m  the  making  of  the 
[irnposfd  rule  by  submitting  such 
written  (lata,  views,  or  arguments  as 
they  ni<i\  desire   Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above  .Ml  communications 
received  on  or  before  the  closing  date 
for  comments,  spec  ifietl  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule    The  proposals  contained 
in  tills  Hi  tioii  mav  be  changed  in  light 
ot  the  (.iimilients  rei  ei\ed 

Submit  comn'eiits  usuit;  the  fullovving 
format: 

•  Organi/f  i  oinm"iits  issue-bv-issue. 
For  example,  discuss  a  re(iuest  to 
change  the  complianc  e  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues, 

•  For  eac:h  issue,  state  what  specific 
c:hange  to  the  prnpnsed  .-\D  is  being 
requested 

«   Include  lustihi  atioii  (e.^,,  reasons  or 
data)  for  each  request 

t  ^1  iriinients  are  spf(  itu  .lilv  iiu  ited  on 
the  o\er,ill  reguKitofN ,  e(  oiiomic. 
envinuiineiital,  and  eriergv  a>pe(  ts  of 
the  propusfd  rule   .Ml  ( omments 
submitted  will  he  available,  both  before 
and  .liter  the  (  lnsing  date  for  comments, 
m  the  Rules  Dim  ket  for  examination  bv 
intere->tiMl  [lersmis  A  report 
summariAiiig  eai  h  FAA-juihlic  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-270-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
.ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-270-AD.  1601  Lind  Avenue, 
SW,.  Renton,  Washington  98055^056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
all  BAE  Systems  (Operations)  Limited 
(Jetstream)  Model  4101  airplanes.  The 
CAA  advises  that  during  an  inspection 
done  in  accordance  with  Jetstream 
Service  Bulletin  J41-A53-023, 
referenced  in  AD  98-24-01,  amendment 
39-10888  (63  FR  63975,  November  18, 
1998),  which  addresses  the  diaphragms 
in  the  nose  cone  structure,  operators 
found  damage  in  diaphragms  14153005- 
177  and  -178,  When  those  diaphragms 
were  removed  to  allow  for  replacement, 
fatigue  cracking  was  found  in  the 
primary  structure  of  the  nose  of  the 
airplane  at  the  forward  avionics  bay 
(fuselage  stations  4  to  11).  Such  fatigue 
cracking,  if  not  detected  and  corrected 
in  a  timely  manner,  could  result  in 
reduced  structural  integrity  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued 
Jetstream  Service  Bulletin  J41-53-047. 
Revision  1.  dated  July  19,  2002,  which 
describes  procedures  for  various 
inspections  of  the  fuselage  nose 
structure  between  stations  4  and  11,  and 
corrective  acticms.  if  necessary,  as 
follows: 

•  Repetitive  detailed  visual 
inspections  of  (1)  the  forward  avionics 
bay  doors  for  damage,  and  repair  of 
damage  within  certain  limits;  (2)  the 
c;ho-shield  conductive  coating  for 
cracking,  flaking,  wearing,  and  any 
uneven  surface;  restoration  of  the 
coating,  if  necessary;  and  surface 
resistance  tests  of  the  coating;  (3)  the 
forward  and  rear  faces  of  the  station  4 
bulkhead  and  the  attached  parts  for 
damage,  and  repair  of  damage  within 
certain  limits;  (4)  all  the  aircraft 
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structure  between  the  rear  face  of  the 
station  4  bulkhead  and  station  8  for 
damage,  and  repair  of  damage  within 
certain  limits;  and  (5)  all  the  aircraft 
structiu^  between  stations  8  and  1 1  for 
damage,  and  repair  of  damage  within 
certain  limits. 

•  Repetitive  detailed  visual 
inspections  for  cracks  and  corrosion  of 
the  surround  structures  for  the  avionics 
bay  doors  including  the  aft  vertical 
closing  frames,  frame  8,  upper  gutters, 
corner  gussets,  and  lower  gutters. 

•  Repetitive  radiographic  and  eddy 
current  inspections  for  cracks  and 
corrosion  of  the  avionics  bay  doors 
apertures  including  the  door  frames, 
gutters  and  corner  gussets. 

•  Repetitive  radiographic  and  eddy 
current  inspections  of  the  high  intensity 
radiated  field  (HIRF)  seal  at  the  avionics 
bay  doors  apertures  for  damage 
(including  mechanical  damage, 
corrosion,  and  exposure  of  the  ferrex 
wire  in  the  bulb  of  the  seal],  and 
replacement  of  the  seal,  if  necessary; 
and  surface  resistance  tests  of  the  HIRF 
seal. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  CAA 
classified  this  service  bulletin  as 
mandatory  and  issued  British 
airworthiness  directive  001-06-2001  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

FAA's  Ckinclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 


Difierences  Between  the  Service 
Bulletin  and  This  Proposed  AD 

Operators  should  note  that,  although 
the  Accomplishment  Instructions  of  the 
referenced  service  bulletin  describe 
procedm-es  for  submitting  reports  of 
inspection  findings,  this  proposed  AD 
would  not  require  those  actions.  The 
FAA  does  not  need  this  information 
from  operators. 

Although  the  service  bulletin 
describes  a  detailed  visual  inspection, 
this  proposed  AD  would  require  a 
detailed  inspection. 

Also,  the  service  bulletin  specifies 
that  operators  may  contact  the 
manufacturer  for  disposition  of  repairs, 
this  proposal  would  require  operators  to 
repair  per  a  method  approved  by  either 
the  FAA  or  the  CAA  (or  its  delegated 
agent).  In  light  of  the  type  of  repair  that 
would  be  required  to  address  the  unsafe 
condition,  and  consistent  with  existing 
bilateral  airworthiness  agreements,  we 
have  determined  that,  for  this  proposed 
AD,  a  repair  approved  by  either  the  FAA 
or  the  CAA  (or  its  delegated  agent) 
would  be  acceptable  for  compliance 
with  this  proposed  AD. 

The  Planning  Information  in  Jetstream 
Service  Bulletin  J41-53-047,  Revision  1, 
dated  July  19,  2002,  states  that  operators 
may  remove  the  HIRF  seal  and  do  a 
detailed  visual  inspection  of  the 
avionics  bay  door  surround  structure 
under  the  HIRF  seal,  or  do  a 
radiographic  and  eddy  current 
inspection  of  the  avionics  bay  door 
siUTOund  structure.  The 
Accomplishment  Instructions  of  the 
service  bulletin  do  not  specify  that 
operators  may  choose  which  type  of 
inspection  to  perform.  This  proposed 
AD  clarifies  that  operators  may  choose 
to  do  either  a  detailed  inspection  or 
radiographic  and  eddy  current 
inspections. 

Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 

Explanation  of  Labor  Rate  Increase 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 


the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate.  

Cost  Impact 

The  FAA  estimates  that  57  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  50  work  hoiurs  per 
airplane  to  accomplish  the  proposed 
inspection,  eind  that  the  average  labor 
rate  is  $65  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $185,250,  or  $3,250  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary'  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figiu-es  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certif\'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatorv'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule'  under  the  DOT 
Regulator}'  Policies  and  Procedures  (44 
FR  11034,' February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator}' 
Flexibility  Act.  A  copy  of  the  draft 
regulator}'  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  .Aircraft.  Aviation 
safptv.  .Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  m^^  bv  the 
.Administrator,  the  Federal  Aviation 
.Administration  proposes  to  amend  part 
.i9  of  the  Federal  .Aviation  Regulations 
(14  CFR  part  J91  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1    The  duthontv  citation  for  part  ut 
continues  to  read  as  follows: 

Authority:  49  L:Sr..  106lg)  40113.44701 

§39.13    [Amended! 

1.  Section  ]4  H  IS  dmendea.i  bv 
adding  the  following  new  airworthiness 
directive 

B.AE  Systems  (Operations!  Limited  I  Formerly 

British  .AerospacH  Regional  Aircraft): 
Docket  20O1-NM-27O-.AD. 

Applicnbilitv:  -All  Model  Jetstream  4101 
dirpUnes,  certificated  in  any  category. 

Complianct-  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  in 
the  primarv  structure  of  the  nose  of  the 
dirplane  at  the  forward  avionics  bay  (fuselage 
stations  4  to  11).  which  could  result  in 
.•■educed  structural  integrity  of  the  airplane. 
acromplish  the  following: 

idl  Perform  detailed,  radiographic,  and 
-'ddv  current  inspections  of  ihe  fuselage  nose 
•itruciure  between  stations  4  and  1 1  for 
discrepancies  (including  cracking,  corrosion 
and  e.xposed  wiring),  per  the 
.\i  tnmplishment  Instructions  of  Jetstream 
S.T\K:e  Bulletin  141-53-047.  Revision  1. 
ddted  [ulv  \9.  2002.  except  that  reporting 
results  of  inspection  findings  is  not  required 
b\  this  .AD  Do  the  inspec  tions  at  the  later  of 
the  times  specified  in  paragraphs  (a)(1)  and 
(a)(2)  of  this  .AD  Repeat  the  inspections 
thereafter  at  mtcrv  als  not  to  exceed  6.000 
landings 

i  1)  Prior  to  the  accumulation  of  10  iiOO 
total  landings,  but  not  before  the 
d<  (  umuldtiori  of  7.000  'ntal  landings. 

12)  Within  i.OOO  landings  after  the  effective 
late  of  this  .AD.  or  at  the  next  8-year 
•■nvironmental  (corrosion)  inspection, 
whichever  occurs  first. 

Vote  I:  For  the  purposes  of  this  AD.  a 
detailed  inspection  is  defined  as:  ",An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
:rregularit\    .Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensHN  deemed  appropriate  by 
the  inspector  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  requ'red. 

(b)  For  the  inspections  of  the  surround 
structure  for  the  avionics  bay  doors, 
.)perators  may  either  remove  the  high 


intensity  radiated  field  (HIRJ- 1  seal  and  do  a 
detailed  inspec  tion.  or  do  radiiigraphic  and 
eddy  current  laspec  tioiis  with  the  HIRF  seal 
in  place. 

(c)  If  any  disc  reparic  v  is  found  during  any 
inspection  rec|uired  by  this  .AD.  before  further 
flight,  repair  per  letstream  Service  Bullelin 
l41-")3-()47.  Revision  1.  dated  luly  14.  2002. 
Where  the  service  bulletin  spec  ilies 
c:ontdc:ting  the  manufac  turer  for  disposition 
of  repairs,  before  further  flight,  repair  per  a 
methoci  approved  by  the  Manager 
International  Branc:h.  .AN'M-llH,  F.A.A. 
Transport  .Airplane  Directorate,  or  the  Civil 
A\  idtion  .Authority  (or  its  delegated  agent). 

.Alternative  Methods  of  Compliance 

tdl  In  ac  I  orddiue  with  14  CFR  i<i  14.  the 
Manager   [nternational  Sranc  h.  .ANM-116 
F.AA.  is  authorized  to  apprcne  alternative 
methods  of  c;onipliance  for  this  AD. 

Note  2:  fhe  sub]tH:t  of  this  ,AD  is  addressed 
in  British  airworthiness  directive  001-06- 
2001 

Issued  in  Renton.  VVashinK'oii  on 
September  24.  2003. 
All  Bahrami. 

ActwgMiinai^fr,  Transport  Airplane 
Directorate,  Am  raft  Certitication  Service. 
(PR  Doc.  03-24846  Filed  9-30-03;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-287-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767-400ER  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT 

ACTION:  Notice  of  proposed  rulemaking 

(NPR.Mi 


SUMMARY:  This  document  proposBS  the 
adoption  of  a  new  airworthiness 

direc live  (.Af!)]  that  is  applic:ahle  to  all 
BocMUg  Model  7ti7-4t)i)KR  series 
airplanes  This  proposal  would  rec^uire 
repetitive  high  frequency  eddy  current 
inspec  tinns  of  the  aft  lower  lugs  of  the 
deflt'c  tinii  1  out  nil  track  of  tltt'  outboard 
flap  hir  cracks,  and  rtjpl.iceinent  of  any 
cracked  deflection  control  track  with  a 
new  track  assembly  This  action  is 
necessary  to  prevent  fatigue  c  racking  m 
the  aft  lower  lug  run-out  region  of  the 
deflection  control  track.  Fatigue 
c:ra(  king  of  the  deflec  tion  control  trac  k. 
if  not  detected  and  i:orrected  in  a  timel\- 
manner,  could  result  in  the  loss  of  the 
secondary  load  path  for  the  outboard 
flaj).  resulting  in  the  loss  of  the  (uithoard 
flap  and  consequent  reduced 
controllability  of  the  airplane  in  the 


event  that  the  primary  load  path  also 
fails.  This  action  is  intended  to  address 
the  identified  unsafe  concjition. 

DATES:  Comments  must  be  received  by 
N'ovemeber  17.  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
.Aciministration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
287-AD,  1601  Lind  Avenue.  SVV., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcommenteifaa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
•Docket  No.  2002-NM-287-AD'  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P. (3  Box  3707,  Seattle,  Washington 
9H1 24-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SVV.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Candice  Gerretsen:  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S.  FAA. 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  9805,5-4056;  telephone 
(425)  917-6428;  fax  (425)  917-6590. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above  All  communications 
received  on  or  before  the  closing  date 
for  com.ments.  spf.cified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  twcj  separate  issues. 
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•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  hiclude  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-287-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

.\ny  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-287-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  several  reports 
of  cracked  deflection  control  tracks  on 
the  outboard  end  of  the  outboard  flaps 
on  Boeing  Model  767-300  series 
airplanes.  These  cracks  all  initiated  in 
the  aft  lower  lug  run-out  region.  In  one 
case,  the  crack  initiated  at  inclusions 
that  are  typical  of  the  slag  products  that 
are  a  result  of  the  casting  process.  After 
a  crack  initiates,  it  is  propagated  by 
fatigue  until  the  track  fi-actures. 

Tne  deflection  control  track  on  Model 
767-400  ER  series  airplanes  is  identical 
to  that  on  the  affected  Model  767-300 
series  airplanes.  However,  on  the  Model 
767-300  series  airplanes  the  deflection 
control  track  does  not  act  as  a  load  path, 
so  the  Model  767-300  series  airplanes 
are  not  subject  to  mandatory  action  for 
this  condition  at  this  time.  Fatigue 
analysis  for  the  Model  767— 400ER  series 
airplanes  showed  that  the  cracking 
should  not  occur  before  12,000  total 
flight  cycles.  Fatigue  cracking  of  the 
deflection  control  track  for  Model  767- 
400ER  series  airplanes,  if  not  detected 
and  corrected  in  a  timely  manner,  could 
result  in  the  loss  of  the  secondary  load 
path  for  the  outboard  flap  resulting  in 
the  loss  of  the  outboard  flap  and 
consequent  reduced  controllability  of 
the  airplane  in  the  event  that  the 
primary  load  path  also  fails. 


Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  767- 
27A0183,  dated  May  9,  2002,  which 
describes  procedures  for  repetitive  high 
frequency  eddy  ciurent  inspections  of 
the  aft  lower  lugs  of  the  deflection 
control  track  of  the  outboard  flap  for 
cracks,  and  replacement  of  any  cracked 
deflection  control  track  with  a  new  track 
assembly. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Changes  to  14  CFR  Part  aO/EfTect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  ft-om  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  38  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  38 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  3  work  hours 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $65  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 


estimated  to  be  $7,410,  or  $195  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
plarming  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule  '  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator>' 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Feaeral  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS  ^ 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
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§39.13    [Amended] 

2   Section  .<9  1.3  is  amended  by 
adding  the  following  new  airworthiness 
directive 
Boeing:  Docket  2002-NMr:87-An 

Apphrabihtv  .Ml  .Model  7h7-40UEK  serifs 
dirplanes.  lertific  ated  in  riny  category. 

(.ump/j(jn(  H  Re<^uired  as  indicated,  unless 
Ml  omplishfd  previously 

lo  prevent  fatigue  cracking  in  the  aft  lower 
lug  run-out  region  of  the  deflection  control 
track,  which  (  ould  result  in  the  loss  of  the 
se(  ondarv  load  [lath  for  the  outboard  flap. 
resulting  in  loss  of  the  outboard  flap  and 
conse(]uent  reduced  controllability  of  the 
airplane  in  the  event  that  the  priman'  load 
path  .ilso  fails,  accomplish  the  following: 

Initial  In.spe<:tion 

lal  Before  the  accumulation  of  12.000  total 
flight  cycles,  or  within  1.200  flight  cycles 
after  the  effective  date  of  this  AD.  whichever 
occurs  later   perform  a  high  frequency  eddy 
(  urrent  (Hf-Et:)  inspe<  tion  for  cracks  in  the 
aft  lower  lug  of  the  deflection  control  track 
on  the  outboard  flap   in  accordance  with  the 
.\i:cornplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  767-27A0183,  dated  May  9. 
2002 

Repetitive  Inspections 

ibl  !t  no  crack  is  detected  during  any  HFEC 
;nspe(  turn  required  in  paragraph  lal  of  this 
.\U.  repeat  the  inspection  at  intervals  not  to 
exceed  1,200  flight  cycles. 

Corrective  .\t:ti6n 

lci  if  dn\  crack  is  detected  during  any 
HFEC^  iiispe{;tion  required  by  paragraph  (a)  of 
'his  AD,  before  further  flight,  replace  the 
deflection  control  track  with  a  new  track 
dssemblv.  in  accordance  with  the 
.^(:^:ompllshment  Instructions  in  Boeing  Alert 
Service  Bulletin  7fi-_27.A0183.  dated  May  9. 
2002.  Within  12.000  flight  cycles  following 
the  replacement,  perform  the  HFEC 
inspection  specified  in  paragraph  (a)  of  this 
.\D.  and  repeat  inspections  as  specified  in 
paragraph  Ibl  of  this  .-KD 

Alternative  Methods  of  Compliance 

Kii  In  aif  ordance  vkith  14  CFR  39.19,  the 
Manager   Sedt'le  .Xiri  rdft  I  •■rtitii  rition  Office, 
P.-\.\.  IS  authorized  Il>  approve  alternative 
methods  of  compliance  for  this  AD. 

Issued  IP  Kenton  Washington,  on 
September  2'i    2l)(l.i 
Ali  Bahrami. 

.-\rtint;  Mii.nnger.  Transport  Airplane 
Dirfctoratf.  Aircraft  Certification  Service. 
[¥R  Dor  03-24H42  Filed  9-30-03;  8:45  am] 

BILLING  CODE  4910-1  3-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  1 

[Docltet  Nos.  2002N-0276  and  2002N-0278] 

Regulations  Implementing  Title  III  of 
the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002;  Notice  of  Public 
Meeting 

AGENCY:  Funii  and  Druu  .Xdniinistrdtmn. 

HUS 

ACTION:  AniKiuiu.cmeot  of  satellite 

downlink  puhlii   meeting. 


SUMMARY:   The  Fooii  and  Drug 
Administralion  (FDAl  is  announring  a 
public:  nitM'ting  I  via  satellite  downlink) 
to  discuss  final  regulations 
inifilenieiifing  two  sei  tioii'  ni  Title  HI  of 
th'"  Fulilu   Health  Sec  untv  diul 
Bioterrnrisiii  Pieparedness  and 
Response  :\i  t  of  2002  (Bioterrorism  Act) 
reg.irding  Registration  of  Food  F'acilities 
'Docket  No,  2t)()2.\-()27h)  and  Prior 
Notice  of  Iniportt^d  Food  Shipments 
(Docket  No.  2002N-O278].  FDA  expects 
to  publish  shorti\  in  the  Federal 
Register  final  rules  iui[ilemeiiting  each 
of  these  provisions.  The  purpose  of  the 
satellite  downlink  public  meeting  is  to 
proMcie  iiilorm.ition  on  the  rules  to  the 
publii  and  to  provide  the  public  an 
opportunity  to  .isk  questions  of 
clarification. 

DATES:  The  satellite  dowidink  public 
meeting  will  be  held  on  Tuesdav. 
October  28.  2003.  from  1  p  ni   to  3  p.m 
eastern  standard  time   Questions 
submitted  in  advance  must  bv.  received 
by  the  contact  persim  by  close  of 
business  (4:30  p.m.)  on  Fridav.  ()( toher 
24. 2003 

ADDRESSES:  So.'  SUPPLEMENTARY 
INFORMATION  tor  locitions  where  the 
^dtt•lllte  downlink  mav  be  \iewed   A 
written  traiiMTipt  of  the  meeting  will  be 
available  for  \  lewiiig  at  the  Division  of 
Dockets  Management  (DDM)  (HFA- 
30.t).  F'ood  and  Drug  Administration. 
56.t0  Fishers  Lane,  rm    lOhl.  Rockville, 
MD  20H.T2,  and  through  the  Web  site  at 
http     uivw  ftid  i^'iv/iic/tiiotfrrorianh' 
hioih  t  titiiil 

.\  (  np\  (if  the  videotaped  meeting 
mav  also  be  viewed  at  DDM 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  ).  (Larson,  Center  for  Food  Safety 
and  .^pplied  Nutrition  (HFS-.J2).  Food 
and  Drug  .\dministration,  ."ilOO  Paint 
Hrani  h  Pkwv  .  tlollege  Park.  MD  20740, 
ll)l-4.{f.-2277,  F.'W:  .l()l-4Jb-2bU5,  e- 
inail   CFSAX-FSS'ti^cfsan.  fda.gov.  for 
gener.il  questions  about  the  downlink. 


submission  of  advance  questions,  and 
requests  for  a  videotaped  version  of  the 
meeting.  Registration  for  specific 
downlink  locations  should  be  directed 
to  the  appropriate  contact  person  listed 
in  table  1  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  document. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  events  of  September  1 1 ,  2001 . 
highlighted  the  need  to  enhance  the 
security  of  the  U.S.  food  supply. 
Omgress  responded  by  passing  the 
Public  Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002 
(Public  Law  107-188),  which  was 
signed  into  law  on  lune  12.  2002.  The 
Bioterrorism  Act  includes  four 
provisions  in  Title  Hi  (Protecting  Safety 
tind  Security  of  Food  and  Drug  Supply). 
Subtitle  A  (Protection  of  Food  Supply) 
that  require  the  Secretary  of  Health  and 
Human  Services,  through  FDA.  to 
develop  implementing  regulations  on  an 
expedited  basis.  These  four  provisions 
are  section  30,5  [Registration  of  Food 
Facilities):  section  307  (Prior  Notice  of 
Imported  Food  Shipments):  section  306 
(Maintenance  and  Inspection  of  Records 
tor  Foods);  and  section  303 
(.administrative  Detention).  FDA 
expects  that  the  agency  will  soon 
publish  in  the  Federal  Register  final 
ruU^s  to  implement  sections  305  and  307 
of  the  Bioterrorism  Act.  During  the 
satellite  downlink  public  meeting,  FDA 
will  explain  the  final  rules  on 
registration  of  food  facilities  and  prior 
notice  of  imported  food  shipments  and 
will  answer  questions.  The  satellite 
downlink  public  meeting  will  be  offered 
in  English  with  French  and  Spanish 
translation,  arid  will  be  simulcast  live  in 
F^nglish,  French,  and  Spanish  for 
Mexico  and  North,  Central,  and  South 
America  (including  Hawaii  and  Alaska). 

II.  Submitting  Questions 

Interested  persons  may  submit 
questions  concerning  the  final  rules  in 
advance  of  the  downlink  meeting.  The 
deadline  for  the  submission  of  questions 
is  provided  in  the  DATES  section  of  this 
document.  Questions  submitted  in 
advance  will  be  used  by  the  session 
moderator  to  help  clarify  issues  of 
concern  and  provide  information  about 
the  final  rules.  The  viewing  audience 
mav  telephone  or  fax  questions  to  the 
FDA  participants  during  the  live 
downlink. 

FDA  is  planning  a  second  satellite 
downlink  meeting  during  which  FDA 
will  explain  the  final  niles  that  FDA 
intends  to  publish  later  this  year  to 
implement  sections  306  and  303  of  the 
Bioterrorism  Act.  That  meeting  will  be 
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announced  in  a  future  Federal  Register 

document. 

Information  about  the  public 
meetings,  contact  information,  and  the 
provisions  of  the  Bioterrorism  Act  under 
FDA's  jurisdiction  may  be  found  on  the 
agency's  Web  site,  http://www.fda.gov/ 
oc/bioterrorism/bioact.html. 

III.  Final  Rules 

The  final  regulations  that  will  be 
addressed  at  the  satellite  downlink 
public  meeting  announced  in  this 
document  concern  the  following 
provisions  of  the  Bioterrorism  Act: 

Section  305:  Registration  of  Food 
Facilities — The  Bioterrorism  Act 
requires  the  owner,  operator,  or  agent- 
in-charge  of  domestic  and  foreign 
facilities  that  manufacture,  process, 
pack,  or  hold  food  for  human  or  animal 
consumption  in  the  United  States  to 


register  with  FDA  no  later  than 
December  12,  2003.  Farms,  restaurants, 
retail  food  establishments,  non-profit 
food  establishments  that  prepare  or 
serve  food  directly  to  the  consumer,  and 
fishing  vessels  not  engaged  in 
processing,  as  defined  in  21  CFR 
123.3(k),  are  exempt  from  this 
requirement.  Also  exempt  are  foreign 
facilities  if  the  food  fi-om  the  facility 
undergoes  further  processing  or 
packaging  of  more  than  a  de  minimus 
nature  by  another  facility  outside  of  the 
United  States.  FDA  must  issue  final 
regulations  no  later  than  December  1 2 , 
2003,  but  facilities  must  register  by  this 
date  in  accordance  with  the 
Bioterrorism  Act  even  if  the  regulations 
are  not  finalized.  FDA  plans  to  putilish 
a  registration  final  rule  by  October  10. 
2003. 


Section  307:  Prior  Notice  of  Imported 
Food  Shipments — The  Bioterrorism  Act 
specifies  that  on  or  after  December  12, 
2003,  FDA  must  receive  prior  notice  of 
each  article  of  food  imported  or  offered 
for  import  into  the  United  States.  FDA 
must  issue  the  final  regulation  by 
December  12,  2003.  If  the  regulation  is 
not  final  by  that  date,  the  Bioterrorism 
Act  still  requires  FDA  to  receive  prior 
notice  of  not  less  than  8  hours  and  not 
more  than  5  days  until  the  regulation 
takes  effect.  The  agency  plans  to  publish 
a  prior  notice  final  rule  bv  October  10, 
2003. 

rV.  Sites  for  Viewing  the  Downlink 
Public  Meeting 

A  list  of  locations  for  viewing  the 
downlink  public  meeting  is  provided  in 
table  1  of  this  document. 


Table  1  .—October  28,  2003,  Satellite  Downlink  Public  Meeting  I— Section  305:  Registration  of  Food 
Facilities  and  Section  307:  Prior  Notice  of  Imported  Food  Shipments 


Locations 


Contact  Information 


FDA  New  York  District  Office,  158-15  Liberty  Ave.,  Jamaica.  NY 
11433 


Marilyn  Corretto,  71&-662-5461;  FAX:  718-662-5434;  e-mail; 
mcx3rrett@ora.fda.gov 


FDA  Buffalo  Office,  300  Pearl  St.,  Buffalo,  NY  14202 


Robert  Hart,  716-551-4461  X3142:  FAX;  716-551-3813:  e-mail: 
Rt)ari@  ora.fda.gov 


Plattsburgh  Area,  Angell  Center,  Plattsburgh  Room,  Plattsburgh  State      Todd  Manning.  518-298-8240;  FAX:  518-298-5538;  e-mail: 
University  of  NY  (PSUNY)  i      tmanning@ora.fda.gov 


FDA  Chicago  District  Office,  550  West  Jackson,  16th  floor,  Chicago,        Dariene  Bailey,  312-353-7126;  FAX;  312-596-4195;  e-mail: 
IL  60661  dbailey@ora.fda.gov 


Ronald  V.  Dellums  Federal  BIdg..  1301  Clay  St.,  3d  floor,  North 
Tower,  Oakland,  CA  94612 


j  Marcia  Madrigal,  510-637-3980:  FAX;  510-637-3976;  e-mail; 
;      mmadriga@ora.fda.gov 


FDA/Southwest  Import  District,  4040  North  Central  Expressway,  suite      Robert  Deininger,  214-253-5322;  FAX:  214-253-5317;  e-mail: 
300.  Dallas,  TX  75204  rdeining@ora.fda.gov 


Memphis  Marriot  East,  2625  Thousand  Oaks  Dr.,  Memphis,  TN  38118     Sandra  Baxter,  615-781-5335  X122;  FAX;  615-781-5383;  e-mail; 

sbaxter@ora.fda.gov 


FDA  Detroit  District  Office,  300  River  PI.,  suite  5900.  Detroit,  Ml  48207     Evelyn  DeNike,  313-393-8109:  FAX;  313-393-8139:  e-mail; 

edenil<e@ora.fda.gov 


Bishop  Henry  Whipple  Federeil  BWg.,  One  Federal  Dr.,  rm.  G-110,  Amy  C.  Johnson,  612-758-7131;  FAX;  612-334-4134;  e-mail: 

Saint  Paul,  MN  55111-4008  acjotinso@ora.fda.gov 


Flonda  Department  of  Agriculture  and  Consumer  Services  (FDACS),        Courtney  Hunt,  850-942-8325:  FAX;  850-942-8326:  e-mail; 


George  Eyster  Auditorium,  3125  Connor  Blvd.,  Tallahassee,  FL 
32399 


ctiunt@ora.fda.gov 


Tampa  Port  Authority,  1101  Channelside  Dr.,  1st  Floor  Board  Room,        Jeati  Peeples,  813-228-2671  X18:  FAX;  813-228-2046;  e-mail: 
Tampa,  FL  33602  Jpeeples@ora.fda.gov 


Miami  Free  Zone,  2305  NW.  107th  Ave.,  1st  Floor  Conference  Room.      Estela  N.  Brown,  786-437-4838:  FAX;  786-437-4866;  e-mail; 
Miami,  FL  331 72  Ebrown1@ora.fda.gov 


FDA  Atlanta  District  Office,  60  8th  Street,  NE.,  Atlanta,  GA  30309 


JoAnn  Pittman,  404-253-1272;  FAX;  404-253-1202;  e-mail: 
jpittman@ora.fda.gov 


FDA  Kansas  City  District  Office,  11630  W.  80th  St„  Annex  Con- 
ference Room,  Lenexa,  KS  66214 


Tywanna  Paul,  913-752-2141;  FAX:  913-752-2111;  e-mail: 
tpaul@ora.fda.gov 


FDA  New  England  District  Office,  One  Montvale  Ave.,  Stoneham,  MA      Susan  Small.  781-596-7779:  FAX:  781-596-7896:  e-mail; 
02180  Ssmall@ora.fda.gov 
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Table  1— October  28,  2003,  Satellite  Downlink  Public  Meeting  I— Section  305:  Registration  of  Food 
Facilities  and  Section  307:  Prior  Notice  of  Imported  Food  Shipments— Continued 


Locations 


FDA  Kansas  City  District  Offic©,  12  Sunnen  Dr    suite  122   St   Louis 
MO  63143 

FDA  Cincinnati  Distnct  Office   6751  Steger  D'    Cincinnati   OH  45237- 
3097 

Portland  Innovative  Food  Center,  1207  NW.  Naito  Pkwy.,  Portlana, 
or  97209 


Lake  Washington  Tecnnicai  College    11605  1320  Ave    NE     Kirkland 
WA  98034 

Center  for  Food  Safety  and  Applied  Nutrition,  U  S   FDA,  Auditonurn 
51 CW  Paint  Branch  Pkwy  ,  College  Pa^k    MD  20"40 

Texas  A&M  International  university   WHTC  BIdg     rm    n6   52Ci  Uni 
versrty   KL  262,  Laredo  TX  78041-1900 

South  Texas  Community  College  Technology  Center    3700  West  Mili- 
tary Hwy  ,  McAllen    TX  78503-8807 

Anzona  Western  Coilege,  College  Union  BIdg     Palo  Verde  Room 
2020  South  Avenue  8E    Yuma   AZ  85364 

PIMA  Community  College   401  N   Bonita  Ave     Tucson   AZ  85709 

Health  Sen/ices  Complex    Rosecrans  Bidg    3851  Rosecans  St    San 
Diego  CA  92110 

University  of  El  Paso,  Undergraduate  Learning  Center,  rm    110   500 
West  University  Ave    El  Paso.  TX  79905 


Contact  Information 


Don  Aird,  314-645-1167:  FAX   31 4^-645-2969:  e-mail: 
daira&ora  fda.gov 


Bonny  Carzoli   513-679-2700  x  115.:  FAX:  513-67^2771:  e-mail: 
bcarzoliQora  fda  gov 

Alan  Bennett,  503-671-9332;  FAX:  503-671-9445;  e-mail: 
abennett&ora  fda.gov 


Stephanie  Magill.  425-^83-^953;  FAX:  425-^183-4996;  e-mail:  Steph- 
anie magill@fda.gov 


Marion  Allen,  301^36-2277.  FAX   301-^36-2605.  e-mail:  CFSAN- 
FSS&cfsan  fda  gov 


Adnan  Garcia   520-281-1100.  FAX:  520-281-1190.  e-mail: 
agarcia  @  era.  fda  gov 


FDA/Denver  Distnct  Office   Denver  Federal  Center    BIdg   #20   Sixth  &      Virlie  Walker/Devin  Kocntz.  303-236-3018/3020,  FAX:  303-236- 
Kipling,  Lakewood  CO  80225  i      3551.  e-mail   vwalkerQora  fda  gov  dkoontz@ora.fda.gov 


VA  Medical  Center  -ith  i-loor  Auditorium   2202  Holcomt>e   Houston 
TX  77030 


Sheryl  McConnell.  713-802-7534,  FAX:  713-802-7503,  e-mail: 
smcconne  @ora.  fda.gov 


The  sites  presented  in  table  1  nt  thl^ 
document  are  the  site's  >(  heduleci  tn 
brnadcast  the  satellite  dnwnlink  >i-  nt 

the  publication  of  this  dni  UITient     F'ied--e 

(  hec.k.  the  FT)A  Web  site  at  http:// 
ivi-viv  fda.gov- oc.'biotf^rrnnsm ' 
bioact  html  fur  additmndl  sites  that  m.u 
be  adder! 

V.  Registration 

.■\11  attendees  are  asketi  tn  prerev^ist.T 
for  the  satellite  downlink  publir 
meeting  bv  contactint;  the  person  listed 


in  table  1  lit  this  diu  ument  lor  the  site 
Mill  w.mt  til  attend   .Space  is  limited  and 
re^istratinii  w.ll  be  closed  at  each  site 
when  inaxiinuiii  seating  capacity  for 
th.it  Mte  IS  rear  bed   ,Seiui  registration 
mforincitiiin  (inc  hiding  name,  title,  firm 
name,  addr-^'ss,  telephone  number,  e- 
mail  address,  and  fax  number)  to  the 
(iintact  identifieil  in  table  1  of  this 
diK  ument  at  least  1  workdays  before  the 
meeting   You  inav  register  by  e-mail, 
f,i\,  or  telephone 


If  you  need  special  accommodations 
due  to  a  disability,  please  notify  the 
contact  person  listed  in  table  1  of  this 
document  at  least  7  days  in  advance  of 
the  meeting. 

In  addition,  any  interested  parties 
wiih  access  to  a  satellite  dish  may  view 
the  downlink  meetings  at  the  following 
coordinates:  Live  simulcast  in  English 
(channel  6.8),  French  (channel  5.8).  and 
Spanish  (channel  6.2). 


UNITED  States  (including  Alaska  and  Hawaii)  and  Canada  (C-Band:  Galaxy  3C  @  95  degrees  west) 


Polarization 

Horizontal 


Channel 


Downlink  Freq. 


Audio 


3760  MHz 


6.8  English  only 
6.2  Spanish 
5.8  French 


Mexico,  South  &  Central  America  (C-Band 

PAS  9  @  58  degrees  West) 

Transponder 

Polanzation                   Channel 

Downlink  Freq. 

Slot  A  Digital 

Honzontal                         24 

4164.5  MHz 

J. 1 

Video  rebrr.adcasts  will  be  pUneii  a; 
several  loc:dtions  throughiiut  the  wnrhi 
Dates  and  viewing  times  for  the  v  ideo 


retirnadr  asts  fur  Kurnpe.  .Xsi.c  .Australia.      http//ww\\-.fda.gov/oc/bioterrorism/ 
^nuth  .Mm  a,  and  New  Zealand  inav  be       bioact  html.  Information  on  additional 
found  on  FU.A  s  bioterronsin  Web  site  at     video  rebroadcasts  in  English,  Spanish, 


0 
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and  French  will  also  be  available  at 
http  ://www.fda  .gov/oc/bioterrorism/ 
bioact.html. 

VI.  Transcripts 

Within  3  weeks  of  the  satellite 
downlink  public  meeting,  written 
transcripts  in  English,  French,  and 
Spanish  will  be  available  for  viewing  at 
DDM  (see  ADDRESSES)  and  posted  on  the 
following  Web  site:  http://www.fda.gov/ 
oc/bioterrorism/bioact.html.  A  written 
transcript  of  the  satellite  downlink 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
12A-16,  Rockville,  MD  20857,  3  weeks 
after  the  satellite  downlink  public 
meeting  at  a  cost  of  10  cents  per  page. 
A  copy  of  the  videotaped  meeting  may 
also  be  viewed  at  DDM.  Or  you  may 
contact  Lou  Carson  for  a  copy  of  the 
videotaped  meeting  and  specify  format 
and  language. 

Pre-event  Test:  A  pre-event  test  for 
downlink  sites  will  be  provided  on 
October  28  from  12  noon  EST  to  1  p.m. 
EST.  During  that  hour,  technical 
assistance  will  be  available  through  a 
trouble  line  at  1-888-626-8730. 

Dated:  September  26,  2003. 
JeCErey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-24921  Filed  9-26-03;  4:13  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[SW-FRL-7567-1] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Exclusion 

AGENCY:  The  Environmental  Protection 

Agency  (the  EPA). 

ACTION:  Proposed  rule  and  request  for 

comment. 

SUMMARY:  The  EPA  is  proposing  to  grant 
a  petition  submitted  by  OxyVinyls,  LP 
(OxyVinyls)  to  exclude  (or  delist)  a 
certain  solid  waste  generated  by  its 
Houston,  TX  Deer  Park  VCM  Plant  from 
the  lists  of  hazardous  wastes. 

The  EPA  used  the  Delisting  Risk 
Assessment  Software  (DRAS)  in  the 
evaluation  of  the  impact  of  the 
petitioned  waste  on  human  health  and 
the  environment. 

The  EPA  bases  its  proposed  decision 
to  grant  the  petition  on  an  evaluation  of 
waste-specific  information  provided  by 
the  petitioner.  This  proposed  decision. 


if  finalized,  would  exclude  the 
petitioned  waste  from  the  requirements 
of  hazardous  waste  regulations  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA). 

If  finalized,  the  EPA  would  conclude 
that  OxyVinyls'  petitioned  waste  is 
nonhazardous  with  respect  to  the 
original  listing  criteria  and  that  the 
Incinerator  Offgas  Treatment  Scrubber 
Water  generated  from  treating  and 
neutralizing  gasses  generated  in  the 
firebox  during  the  incineration  process 
and  not  from  a  manufacturing  process 
will  adequately  reduce  the  likelihood  of 
migration  of  constituents  from  this 
waste.  The  EPA  would  also  conclude 
that  OxyVinyls'  process  minimizes 
short-term  and  long-term  threats  from 
the  petitioned  waste  to  human  health 
and  the  environment. 
DATES:  The  EPA  will  accept  comments 
until  November  17,  2003.  The  EPA  will 
stamp  conmients  received  after  the  close 
of  the  comment  period  as  late.  These 
late  comments  may  not  be  considered  in 
formulating  a  final  decision.  Your 
requests  for  a  hearing  must  reach  the 
EPA  by  October  16,  2003.  The  request 
must  contain  the  information  prescribed 
in  40  CFR  260.20(d). 
ADDRESSES:  Please  send  three  copies  of 
your  comments.  You  should  send  two 
copies  to  the  Section  Chief  of  the 
Corrective  Action  and  Waste 
Minimization  Section,  Multimedia 
Planning  and  Permitting  Division  (6PD- 
C),  Environmental  Protection  Agency, 
1445  Ross  Avenue,  Dallas,  Texas  75202. 
You  should  send  a  third  copy  to  Nicole 
Bealle,  Waste  Team  Leader,  Texas 
Commission  on  Environmental  Quality, 
5425  Polk  Avenue,  Suite  A,  Houston, 
TX  77023.  Identify  your  comments  at 
the  top  with  this  regulatory  docket 
number:  "F-02-TX-OXYVINYLS."  You 
may  subnut  your  comments 
electronically  to  James  Harris  at 
harris.jamesa@epa.gov. 

You  should  address  requests  for  a 
hearing  to  Steve  Gilrein,  Associate 
Director  of  RCRA,  Multimedia  Planning 
and  Permitting  Division  (6PD), 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Harris,  Jr.  (214)  665-8302. 
SUPPLEMENTARY  INFORMATION:  The 
information  in  this  section  is  organized 
as  follows: 

I.  Overview  Information 

A.  What  action  is  the  EPA  proposing? 

B.  Why  is  the  EPA  proposing  to  approve 
this  deUsting? 

C.  Hew  will  OxyVinyls  manage  the  waste 
if  it  is  delisted? 

D.  When  would  the  proposed  delisting 
exclusion  be  finalized? 


E.  How  would  this  action  affect  states? 
II.  Background 

A.  What  is  the  history  of  the  delisting 
program? 

B.  What  is  a  delisting  petition,  and  what 
does  it  require  of  a  petitioner? 

C.  What  factors  must  the  EIPA  consider  in 
deciding  whether  to  grant  a  delisting 
petition? 

ni.  The  EPA's  Evaluation  of  the  Waste 
Information  and  Data 

A.  What  wastes  did  OxvVinvls  petition  the 
EPA  to  delist? 

B.  Who  is  OxyVinyls  and  what  process 
does  it  use  to  generate  the  petitioned 
waste? 

C.  How  did  OxyVinyls  sample  and  analyze 
the  data  in  this  petition? 

D.  What  were  the  results  of  OxyVinyls" 
analysis? 

E.  How  did  the  EPA  evaluate  the  risk  of 
delisting  lliis  waste? 

V.  What  did  the  EPA  conclude  about 

OxyVinyls'  analysis? 
G.  what  other  factors  did  the  EPA  consider 

in  its  evaluation? 
H.  What  is  the  EPA's  evaluation  of  this 

delisting  petition? 

IV.  Next  Steps 

A.  With  what  conditions  must  the 
petitioner  comply? 

B.  What  happens  if  O.xyVinyls  violates  the 
terms  and  conditions? 

V.  Public  Comments 

A.  How  may  I  as  an  interested  party  submit 
comments? 

B.  How  may  I  review  the  docket  or  obtain 
copies  of  the  proposed  exclusions? 

VI.  Regulatory  Impact 

Vn.  Regulatory  Flexibility  Act 
■Vni.  Paperwork  Reduction  Act 
DC.  Unfunded  Mandates  Reform  Act  ■ 

X.  Executive  Order  13045 

XI.  Executive  Order  13084 

Xn.  National  Technology  Transfer  and 

Advancements  Act 
Xni.  Executive  Order  13132  Federalism 

I.  Overview  Information 

A.  What  Action  Is  the  EPA  Proposing? 

The  EPA  is  proposing: 

(1)  To  grant  OxyVinyls'  delisting 
petition  to  have  its  Incinerator  Offgas 
Treatment  Scrubber  Water  generated 
from  treating  and  neutralizing  gasses 
generated  in  the  firebox  during  the 
incineration  process  excluded,  or 
delisted,  from  the  definition  of  a 
hazardous  waste:  and 

(2)  To  use  a  fate  and  transport  model 
to  evaluate  the  potential  impact  of  the 
petitioned  waste  on  human  health  and 
the  environment.  The  EPA  would  use 
this  model  to  predict  the  concentration 
of  hazardous  constituents  released  from 
the  petitioned  waste,  once  it  is 
disposed. 

B.  Why  Is  the  EPA  Proposing  To 
Approve  This  Delisting? 

OxyVinyls'  petition  requests  a 
delisting  from  the  KOI  7.  K019,  and 
K020,  waste  listings  under  40  CFR 
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260  20  and  260.22.  OxyVinyls  does  not 
believe  that  the  petitioned  wa.ste  meets 
the  cintena  for  which  the  EPA  li.sted  it. 
primarily  because  the  Qff-gas  Scrubber 
Waste  Water  could  be  considered 
•'derived  from"  a  listed  waste  that  has 
been  incinerated  to  destroy  the 
hazardous  constituents  of  the  listed 
waste.  OxyVinyls  also  believes  no 
additional  constituents  or  ftictors  could 
cause  the  waste  to  be  hazardous  The 
EPA's  review  of  this  petition  included 
consideration  of  the  original  listing 
criteria,  and  the  additional  factors 
required  bv  the  Hazardous  and  .Solid 
Waste  .Amendments  of  1984  (HSWAJ. 
See  section  3001(0  of  RCRA.  42  U.S.C. 
6921(f),  and  40  CFR  260.22(dl(l)-(4) 
(hereinafter  all  set.tional  references  are 
to  40  CFR  unless  otherwise  indicated). 
In  making  the  initial  delisting 
determinatiim.  the  EPA  evaluated  the 
petitioned  waste  against  the  listing 
criteria  anil  factors  cited  in 
§261.n(a)(21  and  (a)(3).  Based  cm  thl^ 
review,  the  EPA  agrees  with  the 
petitioner  that  the  waste  is 
nonhazardous  with  respect  to  the 
original  listing  criteria   (If  the  EPA  had 
found,  based  on  this  review,  that  the 
waste  remained  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  listed,  the  EPA  would  have 
proposed  to  denv  the  petition.)  The  EPA 
evaluatt^'d  the  waste  with  r«!spect  to 
other  factors  or  criteria  to  assess 
whether  there  is  a  reasonable  basis  to 
believe  that  such  additional  factors 
could  cause  the  waste  to  be  hazardous. 
The  EPA  considered  whether  the  waste 
is  acutely  toxic,  the  concentration  of  the 
constituf'nts  in  the  waste,  their  teruiencv 
to  migrate'  anci  tr)  bioac  (umulate.  their 
persistence  in  the  environment  once 
released  from  the  waste,  plausible  and 
specific  types  of  management  of  the 
petiticmed  waste,  the  quantities  of  waste 
generated,  and  waste  vanat)ilitv   The 
EPA  believes  that  the  petitioned  waste 
lioes  not  meet  the  listing  criteria  and 
thus  should  not  be  a  listed  waste.  The 
EPA's  proposed  decision  to  delist  waste 
from  OxvV'invls'  fa(  ility  is  liased  on  the 
information  submitted  in  ^.upport  of  this 
rule,  including  descriptions  of  the 
wastes  and  analytical  data  from  the  Deer 
Park.  TX  facility. 

(,'  How  Will  OxyVinyls  Manage  the 
Waste  if  It  Is  Delisted' 

The  Incinerator  ()ffgd>  Trt'.itincnt 
vScrubber  Water  combines  with  other 
aqueous  wastes  in  the  chemu  al  sf'wt'r 
and  flows  by  pipe  to  Shell  CiheniK  ,il 
L.P.'s  South  Effluent  Tr^ater  (SET)  The 
SET  IS  a  TPDES-permitted  wastewater 
treatment  unit  which  also  holds  a 
surface  inifKiundment  retrofitting 
variance  issued  by  the  EPA  under  RC;R^\ 


section  3005(|)(3)  in  November  1988,  42 
U.S.C  §6925(j)(3)  It  is  RCRA  permitted 
to  manage  listed  hazardous  waste. 

D.  When  Would  the  Proposed  Delisting 
Exclusion  Be  Finalized^ 

RCRA  se<nion  3001(f)  specifically 
recjuires  the  EPA  to  provide  notice  and 
an  opportunity  for  comment  before 
granting  or  denying  a  final  exclusion. 
Thus,  the  EPA  will  not  grant  the 
ex(  lusicm  until  it  addresses  all  timely 
public  c:omments  (including  those  at 
public  hearings,  if  any)  on  this  proposal. 

RCRA  setnion  3010(b](l)  at  42  USCA 
h9)0(b)(l),  allows  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance    That  is  the  c:ase  htire. 
bec;ause  this  rule,  if  finalized,  would 
reduce  the  existing  requirements  for 
pers(ms  generating  hazardous  wastes. 

The  EP.\  believes  that  this  exclusion 
>hould  be  effective  immediately  upon 
final  public:ation  because  a  six-month 
deadline  is  not  necessary  to  achieve  the 
purpose  of  section  .)010(b).  and  a  later 
effet:tiye  date  would  impose 
unnecessary  hardship  and  expcmse  on 
this  petitiont^r  These  rcsasons  also 
provide  good  c:ause  for  making  this  rule 
effective  immediately,  upon  final 
publication,  under  the  Administrative 
Procedure  Act.  5  U.S.C.  553(d). 

E.  How  Would  This  Action  Affect  the 
States? 

Because  the  EPA  is  issuing  this 
exclusion  under  the  Federal  R(^R^\ 
delisting  program,  only  states  subjec:t  to 
Feder.tl  RCR.\  delisting  provisions 
would  be  affected  This  would  exc:lude 
statt'--  whi(  h  havf  received 
authorization  from  the  EPA  to  make 
their  own  delisting  decisions. 

The  EPA  allows  states  to  impose  their 
own  non-RCRA  regulatory  requirements 
that  are  more  stringent  than  the  EPA's, 
under  section  3009  of  RCRA,  42 
U.S.C. 6929.  These  more  stringent 
rt^juirfments  may  include  a  provision 
that  prohibits  a  FederalK  issued 
exclusion  from  taking  effect  in  the  state. 
Bet:ause  a  dual  svstem  (that  is.  both 
Federal  I  RCRA)  and  State  (non-RCR.\| 
programs)  may  regulate  a  petitioner's 
waste,  the  EPA  urges  petitiont^rs  to 
contact  the  State-  regulatorv  authority  to 
establish  the  status  of  their  wastes  under 
the  State  law. 

The  EPA  has  also  authorized  some 
States  (for  example.  Louisiana.  (Jeorgia. 
Illinois)  to  administer  a  RCiRA  delisting 
program  in  place  of  the  F't^deral 
program,  that  is.  to  make  State  delisting 
decisions.  Therefore,  this  exclusion 
does  not  apply  in  those  authorized 
States  unless  that  State  makes  the  rule 


part  of  its  authorized  program.  If 
OxyVinyls  transports  the  petitioned 
waste  to  or  manages  the  waste  in  any 
state  with  delisting  authorization, 
OxyVinyls  must  obtain  delisting 
authorization  from  that  state  before  it 
can  manage  the  waste  as  nonhazardous 
in  the  State. 

II.  Background 

A.  What  Is  the  History  of  the  Delisting 
Program? 

The  EPA  published  an  amended  list 
of  hazardous  wastes  from  nonspecific 
and  specific  sources  on  January  16, 
1981,  as  part  of  its  final  and  interim 
final  regulations  implementing  section 
3001  of  RCRA.  The  EPA  has  amended 
this  list  several  times  and  published  it 
in  §§261.31  and  261.32. 

The  EPA  lists  these  wastes  as 
hazardous  because:  (1)  They  typically 
and  frequently  exhibit  one  or  more  of 
the  characteristics  of  hazardous  wastes 
identified  in  Subpart  C  of  Part  261  (that 
is,  ignitability.  corrosivity,  reactivity, 
and  toxicity).  (2)  they  meet  the  criteria 
for  listing  contained  in  §  261.11(a)(2)  or 
(a)(3).  or  (3)  they  are  wastes  which  are 
mixed  with  or  derived  from  the 
treatment,  storage  or  disposal  of  such 
characteristic  and  listed  wastes  and 
which  therefore  become  hazardous 
under  §  261.3(a)(2)(iv)  or  (c)(2)(i), 
known  as  the  "mixture"  and  "derived- 
from"  rules,  respectively. 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  described  in  these 
regulations  or  resulting  from  the 
(3peration  of  the  mixture  or  derived-from 
rules  generally  is  hazardous,  a  specific 
waste  from  an  individual  facility  may 
not  be  hazardous. 

For  this  reason.  §§  260.20  and  260.22 
provide  an  exclusion  procedure,  called 
delisting,  which  allows  persons  to  prove 
that  the  EPA  should  not  regulate  a 
specific  waste  from  a  particular 
generating  facility  as  a  hazardous  waste. 

B.  What  Is  a  Delisting  Petition,  and 
What  Does  It  Bequire  of  a  Petitioner? 

A  delisting  petition  is  a  request  from 
a  facility  to  the  EPA  or  an  authorized 
State  to  exclude  wastes  from  the  list  of 
hazardous  wastes.  The  facility  petitions 
the  EPA  because  it  does  not  consider  the 
wastes  hazardous  under  RCRA 
regulations. 

In  a  delisting  petition,  the  petitioner 
must  show  that  wastes  generated  at  a 
particular  facility  do  not  meet  any  of  the 
criteria  for  which  the  waste  was  listed. 
The  criteria  for  which  the  EPA  lists  a 
waste  are  in  Part  261  and  further 
explained  in  the  background  documents 
for  the  listed  waste. 
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In  addition,  under  §  260.22,  a 
petitioner  must  prove  that  the  waste 
does  not  exhibit  any  of  the  hazardous 
waste  characteristics  (that  is, 
ignitability,  reactivity,  corrosivity,  and 
toxicity)  and  present  sufficient 
information  for  the  EPA  to  decide 
whether  factors  other  than  those  for 
which  the  waste  was  listed  warrant 
retaining  it  as  a  hazardous  waste.  (See 
Part  261  and  the  background  dociunents 
for  the  Hsted  waste.) 

Generators  remain  obligated  under 
RCRA  to  confirm  whether  tlieir  waste 
remains  nonhazardous  based  on  the 
hazardous  waste  characteristics  even  if 
the  EPA  has  "delisted"  the  waste. 

C.  What  Factors  Must  the  EPA  Consider 
in  Deciding  Whether  To  Grant  a 
Delisting  Petition? 

Besides  considering  the  criteria  in 
§  260.22(a)  and  §  3001(f)  of  RCRA,  42 
U.S.C.  6921(f),  and  in  die  background 
documents  for  the  listed  wastes,  the 
EPA  must  consider  any  factors 
(including  additional  constituents)  other 
than  those  for  which  the  EPA  listed  the 
waste  if  a  reasonable  basis  exists  that 
these  additional  factors  could  cause  the 
waste  to  be  hazardous. 

The  EPA  must  also  consider  as 
hazardous  waste  mixtures  containing 
listed  hazardous  wastes  and  wastes 
derived  from  treating,  storing,  or 
disposing  of  listed  hazardous  waste.  See 
§§  261.3(a)(2)(iii  and  iv)  and  (c)(2)(i), 
called  the  "mixture"  and  "derived- 
from  '  rules,  respectively.  These  wastes 
are  also  eligible  for  exclusion  and 
remain  hazardous  wastes  luitil 
excluded.  See  66  FR  27266  (May  16, 
2001). 

III.  The  EPA's  Evaluation  of  the  Waste 
Information  and  Data 

A.  What  Waste  Did  OxyVinyls  Petition 
the  EPA  To  Delist? 

On  October  11,  2002,  OxyVinyls 
petitioned  the  EPA  to  exclude  from  the 
lists  of  hazardous  waste  contained  in 
§§  261.31  and  261.32,  hicinerator  Offgas 
Treatmertt  Scrubber  Water  generated 
from  its  facility  located  in  Deer  Park, 
Texas.  The  waste  falls  under  the 
classification  of  listed  waste  under 
§261.3. 

Specifically,  in  its  petition,  OxyVinyls 
requested  that  the  EPA  grant  a  standard 
exclusion  for  919,990  cubic  yardsper 
year  of  the  Incinerator  Offgas  Treatment 
Scrubber  Water. 


B.  Who  Is  OxyVinyls  and  What  Process 
Does  It  Use  To  Generate  the  Petitioned 
Waste? 

The  OxyVinyls  facility  is  located  at 
1000  Tidal  Road  Deer  Park,  Texas  in  the 
Shell  Chemical  Manufactx^ing 
Complex.  OxyVinyls  produces  ethylene 
dichloride  (EDC)  and  vinyl  chloride 
monomer  (VCM).  EDC  is  produced  only 
for  internal  use  to  make  VCM.  The 
primary  SIC  code  for  the  facility  is  2869. 
There  are  also  support  facilities 
including  vent  incineration,  VCM 
storage  and  shipping,  EDC  intermediate 
storage,  cooling  towers  and  refrigeration 
and  compressors.  OxyVinyls  utilizes 
two  permitted,  onsite  RCRA  incinerators 
to  bum  process  vent  gases,  intermediate 
wastes  generated  during  the  production 
of  EDC  and  VCM  (KOI 9  and  K020). 
epichlorohydrin  heavy  ends  from 
Resolution  Performance  Products  LLC 
(KOI  7)  and  waste  oil.  There  are  three 
wastewater  streams  generated  from 
treatment  of  the  off-gases  from  each  of 
the  two  RCRA  permitted  incinerators. 
These  three  streams  are  components  of 
the  Incinerator  Offgas  Treatment 
Scrubber  Water;  (1)  Rockbox 
Wastewater,  which  is  neutralized 
scrubber  water  from  the  HCl 
(hydrochloric  acid)  absorption  column, 
(2)  Caustic  Scrubber/Dehumidifier 
column  blowdown,  and  (3)  Wet 
Electrostatic  Precipitator  (WESP) 
blowdown.  The  HCl  absorption  column 
is  designed  to  remove  HCl  from  the 
combustion  offgases,  while  the  Caustic 
Scrubber  is  designed  to  remove  both 
residual  HCl  and  chlorine  from  the 
offgases,  and  is  located  downstream  of 
the  HCl  absorption  column.  The  further 
downstream  WESP  units  are  designed  to 
remove  particulate  matter,  semi-volatile 
metals  (SVM)  and  low  volatile  metals 
(LVM)  from  the  combustion  offgases, 
including  arsenic,  be'rj'llium,  chromium, 
cadmium  and  lead.  Dioxins  will  also  be 
removed  by  the  WESP  units.  Catalytic 
oxidizers  follow  the  WESP  units  and  are 
designed  to  destroy  trace  amounts  of 
dioxins,  but  they  do  not  generate  a 
wastewater  stream.  The  concentrations 
of  constituents  from  these  three  units 
will  be  accounted  for  during  sampling 
and  analysis  of  the  Offgas  Treatment 
Scrubber  Water. 

OxyVinyls  classified  two  waste 
streams  (Rockbox  Residue  and 
Incinerator  Offgas  Treatment  Scrubber 
Water),  generated  from  the  treatment  of 
the  offgas  from  the  incinerators,  as 
hazardous  based  on  the  "derived  from" 
rule  in  40  CFR  261.3(c)(2)'.  The  facility 
operates  24  hours  per  day,  7  days  per 


week,  365  days  per  year  with  the 
exception  of  periodic  planned 
shutdowns  for  routine  maintenance. 

The  Rockbox  Residue  was 
successfully  delisted  from  hazardous 
waste  classification  bv  the  EPA  (64  FR 
42033.  August  3.  1999). 

OxyVinyls  is  now  petitioning  the  EPA 
for  a  standard  exclusion  of  the 
Incinerator  Offgas  Treatment  Scrubber 
Water  from  the  KOI  7,  K019,  and  K020, 
waste  listings. 

C.  How  Did  OxyVinyls  Sample  and 
Analyze  the  Data  in  the  Petition? 

To  support  its  petition,  OxyVinyls 
submitted; 

(1)  historical  information  on  past 
waste  generation  and  management 
practices; 

(2)  results  of  the  total  constituent  list 
for  40  CFR  Part  264  Appendix  IX 
volatiles,  semivolatiles,  metals, 
pesticides,  herbicides,  dioxins  and 
PCBs; 

(3)  results  of  the  constituent  list  for 
Appendix  IX  on  Toxicity  Characteristic 
Leaching  Procedure  (TCLP)  extract  for 
volatiles,  semivolatiles.  and  metals; 

(4)  analytical  constituents  of  concern 
forK017.  K019andK020 

(5)  results  from  total  oil  and  grease 
analyses 

(6)  multiple  pH  testing  for  the 
petitioned  waste. 

D.  What  Were  the  results  of  OxyVinyls' 
Analyses? 

The  EPA  believes  that  the 
descriptions  of  the  OxyVinyls  analytical 
characterization  provide  a  reasonable 
basis  to  grant  OxyVinyls'  petition  for  an 
exclusion  of  the  incinerator  offgas 
treatment  scrubber  water.  The  EPA 
believes  the  data  submitted  in  support 
of  the  petition  show  the  incinerator 
offgas  treatment  scrubber  water  is  non- 
hazardous.  Anah'tical  data  for  the 
incinerator  offgas  treatment  scrubber 
water  samples  were  used  in  the  DRAS. 
The  data  summaries  for  detected 
constituents  are  presented  in  Table  I. 
The  EPA  has  reviewed  the  sampling 
procedures  used  by  OxyVinyls  and  has 
determined  they  satisfy-  the  EPA's 
criteria  for  collecting  representative 
samples  of  the  variations  in  constituent 
concentrations  in  the  incinerator  offgas 
treatment  scrubber  water.  The  data 
submitted  in  support  of  the  petition 
show  that  constituents  in  OxyVinyls' 
waste  are  presently  below  health-based 
levels  used  in  the  delisting  decision- 
making. The  EPA  believes  that 
OxvVinvls  has  successfully 


'  The  EPA  has  not  independently  determined  that 
the  waste  is  hazardous  based  on  the  "derived-from" 
rule.  Waste  characterization  is  the  responsibility  of 


the  generator  of  the  waste.  See  40  CFR  262.11. 
OxyVinyls  made  the  characterization  of  the 
Incinerator  Offgas  Treatment  Scrubber  Water  and 


requested  dedisling  to  resolve  all  ambiguity  about 
the  applicabilitv  of  the  'derived-from  "  rule  to  the 
waste. 
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demonstrated  that  the  inc:inerator  offgas       treatment  scnibher  water  is  non- 

hazardcius 

Table  I.— Maximum  TCLP  Constituent  Concentrations  and  Maximum  Allowable  Delisting  Concentration  of 
THE  Incinerator  Offgas  Treatment  Scrubber  Water  at  the  OxyVinyls  L.P.  Deer  Park  VCM  Plant^ 


Constituent 


Antimony  

ArserT«:  

Barium 

Beryllium  

Cadmium 

Chromium   

Cobalt 

Copper  

Lead  

Nickel  

Mercup/    

Vanadium 

Zinc 

Acetone      

Bromoform        

Brcmcmetfiane    

Bromcdichloromethane 

Chloroform 

Dibromochloromethane 

lodomethane  

Methylene  Chloride  

2,3.7.8-TCDD  Equivalent 


Maximum  allow 

TCLP  constituent 
analyses  (mg/l) 

able  delisting 
concentration 
levels  (mg/l) 

0.00586 

0.0204 

0.02 

2  0.385 

0.291 

2.92 

0.00279 

0  166 

0.00112 

0.0225 

0.0823 

5.0 

0.00543 

13.14 

0.0636 

418.00 

0.011 

5.00 

0.0437 

1.13 

0.00038 

0.0111 

0.0222 

0.838 

0.0798 

2.61 

0.03 

1.46 

0.016 

0.481 

0  0017 

8.20 

0.012 

00719 

0.0051 

0.683 

0013 

0.057 

0.001 

0.19 

0.0014 

0.029 

0.000000302 

0.0000926 

•  These  levels  represent  the  highest  concentration  of  each  constitueni  found  in  any  one  sample  These  levels  do  not  necessarily  represent  the 
specific  levels  found  in  one  sample 


E-  How  Did  the  EPA  Evnluatf  th^'  Risk 
of  Delisting  This  IVVjsfp^ 

For  this  delisting  determination,  the 
EP.A  used  such  information  gathered  to 
identify  plausible  exposure  routes  (i.e.. 
groundwater,  surface  water,  air)  for 
hazardous  constituents  present  in  the 
petitioned  waste.  The  EPA  determined 
that  disposal  in  a  Subtitle  D  surface 
iinpoundmtmt  is  the  most  reasonable, 
worst-case  disposal  scenario  for 
OxvV'inyls'  petitioned  waste  The  EPA 
applied  the  most  recent  version  of  the 
Delisting  Risk  Assessment  .Software 
(DRAS)  described  in  65  FR  58015 
(September  27,  2000)  and  65  FR  756.<7 
(December  4.  2000),  to  predict  the 
maximum  allowable  concentrations  of 
hazardous  constituents  that  may  be 
released  from  the  petitioned  waste  after 
disposal  and  determined  the  potential 
impact  of  the  disposal  of  ()xv\'invls' 
petitioned  waste  on  human  health  aiul 
the  environment.  A  (;op\'  of  this 
software  can  be  found  on  the  VVnrlii 
Wide  Web  at  http://i^'^\^\^.epn.gol' 
enrthlrd, 6pd/rcra_c/pd-o/dras.htm.  in 
assessing  potential  risks  to  groundwater, 
the  EPA  used  the  maximum  estimated 
waste  volumes  and  the  maxiirium 
reported  extract  concentrations  as 
inputs  to  the  DR.AS  program  to  estimate 
the  constituent  c  oncentrations  in  the 
groundwater  at  a  hvpothetical  rec:eptor 


well  down  gradient  from  the  disposal 
site.  Using  the  risk  level  (carcinogenic 
risk  of  10    ^  and  non-cancer  hazard 
index  of  0.1).  the  DRAS  program  can 
back-calculate  the  at;t:eptal)le  receptor 
well  concentrations  (referred  to  as 
I  ompliance-point  com  entrations)  using 
standard  risk  assessment  algorithms  and 
the  EPA  health-based  numbers   I 'sing 
the  maximum  ciimpliance-point 
concentrations  and  ihe  EPA  (^imposite 
Model  for  I.eai  hate  Migration  with 
Transformation  Produc  ts  (EPAC;MTP) 
fate  and  traiisport  modeling  factors,  the 
DRAS  further  back-calculates  the 
maximum  periiiissibl(>  waste  constituent 
concentrations  not  expected  to  exceed 
the  compliance-point  concentrations  in 
groundwater 

The  EPA  believes  that  the  EPACMTP 
fate  and  transport  model  represents  a 
reasonable  uorst-c  ase  scenario  for 
possible  groundwater  (  ontamination 
resulting  from  disposal  of  the  petitioned 
waste  in  a  surface  impoundnumt.  and 
that  a  reasonable  worst-case  sf.enario  is 
appropriate  when  evaluating  whether  a 
waste  shcjuld  be  relieved  of  the 
[irotective  management  c:onstraints  of 
R(,RA  Subtitle  C    The  use  of  some 
reasonable  worst-case  scenarios  resulted 
in  conservative  values  for  the 
compliance-point  concentrations  and 
ensures  that  the  vv.iste,  once  removed 


from  hazardous  waste  regulation,  will 
not  pose  a  significant  threat  to  human 
health  or  the  environment. 

The  DRAS  also  uses  the  maximum 
estimated  waste  volumes  and  the 
maximum  reported  total  concentrations 
to  predict  possible  risks  associated  with 
releases  of  waste  constituents  through 
surface  pathways  (e.g..  volatilization  or 
wind-blown  particulate  from  the  surface 
impoundment).  As  in  the  above 
groundwater  analyses,  the  DRAS  uses 
the  risk  level,  the  health-based  data  and 
standard  risk  assessment  and  exposure 
algorithms  to  predict  maximum 
compliance-point  concentrations  of 
waste  constituents  at  a  hypothetical 
point  of  exposure.  Using  fate  and 
transport  equations,  the  DRAS  uses  the 
maximum  compliance-point 
concentrations  and  back-calculates  the 
maximum  allowable  waste  constituent 
concentrations  (or  "delisting  levels"). 

In  most  cases,  because  a  delisted 
waste  is  no  longer  subject  to  hazardous 
waste  control,  the  EPA  is  generally 
unabh?  to  predict,  and  does  not 
presontlv  control,  how^  a  petitioner  will 
manage  a  waste  after  delisting. 
Therefore,  the  EPA  currently  believes 
that  it  is  inappropriate  to  consider 
extensive  site-specific  factors  when 
applying  the  fate  and  transport  model. 
The  EPA  does  control  the  type  of  unit 
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where  the  waste  is  disposed.  The  waste 
must  be  disposed  in  the  type  of  unit  the 
fate  and  transport  model  evaluates. 

The  EPA  also  considers  the 
applicability  of  groundwater  monitoring 
data  during  the  evaluation  of  delisting 
petitions.  In  this  case,  OxyVinyls 
disposes  of  its  wastewater  in  an  NPDES 
permitted  facility  with  surface 
impoundments  (part  of  the  Shell  South 
Effluent  Treatment  system),  with 
existing  groundwater  contamination 
sources  other  than  the  siuface 
impoundnients  impacting  monitoring 
wells  in  the  area.  The  groundwater 
contamination  is  currendy  being 
addressed  and  managed  through  a 
RCRA  Corrective  Actions  Program. 
Consequently  the  groundwater  data 
would  not  be  relevant  to  this  exclusion. 
Therefore,  the  EPA  has  determined  that 
it  would  be  unnecessary  to  request 
groundwater  monitoring  data. 

The  EPA  believes  that  the 
descriptions  of  OxyVinyls'  hazardous 
waste  process  and  analytical 
characterization  provide  a  reasonable 
basis  to  conclude  that  the  likelihood  of 
migration  of  hazardous  constituents 
from  the  petitioned  waste  will  be 
substantially  reduced  so  that  short-term 
and  long-term  threats  to  human  health 
and  the  environment  are  minimized. 

The  DRAS  results  which  calculate  the 
maximum  allowable  concentration  of 
chemical  constituents  in  the  waste  are 
presented  in  Table  I.  Based  on  the 
comparison  of  the  DRAS  results  and 
maximum  TCLP  concentrations  found 
in  Table  I,  the  petitioned  waste  should 
be  delisted  because  no  constituents  of 
concern  tested  are  likely  to  be  present 
or  formed  as  reaction  products  or  by 
products  in  OxyVinyls'  waste.  In 
addition,  on  the  basis  of  explanations 
and  analytical  data  provided  by 
OxyVinyls,  pursuant  to  §  260.22,  the 
EPA  concludes  that  the  petitioned  waste 
does  not  exhibit  any  of  die 
characteristics  of  ignitability, 
corrosivity,  or  reactivity.  See  §§261.21, 
261.22,  and  261.23,  respectively. 

F.  What  Did  the  EPA  Conclude  About 
OxyVinyls '  Analysis? 

The  EPA  concluded,  after  reviewing 
OxyVinyls'  processes  that  no  other 
hazardous  constituents  of  concern,  other 
than  those  for  which  tested,  are  likely  to 
be  present  or  formed  as  reaction 
products  or  by-products  in  the  wastes. 
In  addition,  on  the  basis  of  explanations 
and  analytical  data  provided  by 
OxyVinyls,  pursuant  to  §§  260.22,  the 
EPA  concludes  that  the  petitioned 
wastes  do  not  exhibit  any  of  the 
characteristics  of  ignitability, 
corrosivity,  or  reactivity.  See  §§261.21, 
261.22  and  261.23,  respectively. 


G.  What  Other  Factors  Did  the  EPA 
Consider  in  Its  Evaluation? 

During  the  evaluation  of  OxyVinyls' 
petition,  the  EPA  also  considered  the 
potential  impact  of  the  petitioned  waste 
via  non-groundwater  routes  (i.e.,  air 
emission  and  surface  runoff).  With 
regard  to  airborne  dispersion  in 
particular,  the  EPA  believes  that 
exposiu-e  to  airborne  contaminants  from 
OxyVinyls'  petitioned  waste  is  unlikely. 
Therefore,  no  appreciable  air  releases 
are  likely  from  OxyVinyls  waste  under 
any  likely  disposal  conditions.  The  EPA 
evaluated  the  potential  hazards 
resulting  from  the  imlikely  scenario  of 
airborne  exposure  to  hazardous 
constituents  released  from  OxyVinyls' 
waste  in  an  open  surface  impoimdment. 
The  results  of  this  worst-case  analysis 
indicated  that  there  is  no  substantial 
present  or  potential  hazard  to  human 
health  and  the  environment  from 
airborne  exposure  to  constituents  from 
OxyVinyls'  incinerator  offgas  treatment 
scrubber  water.  A  description  of  the 
EPA's  assessment  of  the  potential 
impact  of  OxyVinyls'  waste,  regarding 
eurbome  dispersion  of  waste 
contaminants,  is  presented  in  the  RCRA 
public  docket  for  this  proposed  rule,  F- 
02-TX-OxyVinyls. 

The  EPA  also  considered  the  potential 
impact  of  the  petitioned  waste  via  a 
surface  water  route.  The  EPA  believes 
that  containment  structures  at 
municipal  solid  waste  surface 
impoundments  can  effectively  control 
smiace  water  nmoff,  as  the  Subtitle  D 
regulations  (See  56  FR  50978,  October  9, 
1991)  prohibit  pollutant  discharges  into 
surface  waters.  Furthermore,  the 
concentrations  of  any  hazardous 
constituents  dissolved  in  the  runoff  will 
tend  to  be  lower  than  the  levels  in  the 
TCLP  leachate  analyses  reported  in  this 
notice  due  to  the  aggressive  acidic 
medium  used  for  extraction  in  the 
TCLP.  The  EPA  believes  that,  in  general, 
the  incinerator  offgas  scrubber  water  is 
unlikely  to  directly  enter  a  surface  water 
body  without  first  traveling  through  the 
satm-ated  subsurface  where  dilution  and 
attenuation  of  hazardous  constituents 
will  also  occur.  Since  the  waste  is  a 
liquid,  the  concentrations  provide  a 
direct  measure  of  solubility  of  a  toxic 
constituent  in  water  and  are  indicative 
of  the  fraction  of  the  constituent  that 
may  be  mobilized  in  surface  water  as 
well  as  groundwater. 

Based  on  the  reasons  discussed  above, 
the  EPA  believes  that  the  contamination 
of  surface  water  through  runoff  from  the 
waste  disposal  area  is  ver>'  unlikely. 
Nevertheless,  the  EPA  evaluated  the 
potential  impacts  on  surface  water  if 
OxyVinyls'  waste  were  released  from  a 


municipal  solid  waste  surface 
impoundment  through  runoff  and 
erosion.  See  the  RCRA  public  dockerfor 
this  proposed  rule  for  further 
information  on  the  potential  surface 
water  impacts  from  rimoff  and  erosion. 
The  estimated  levels  of  the  hazardous 
constituents  of  concern  in  surface  water 
would  be  well  below  health-based  levels 
for  human  health,  as  well  as  below  the 
EPA  Chronic  Water  Quality  Criteria  for 
aquatic  organisms  (USEPA,  OWRS, 
1987).  The  EPA,  therefore,  concluded 
that  OxyVinyls  incinerator  offgas 
treatment  scrubber  water  is  not  a 
present  or  potential  substantial  hazard 
to  human  health  and  the  environment 
via  the  surface  water  exposure  pathway. 

H.  What  Is  the  EPA's  Evaluation  of  This 
Delisting  Petition? 

The  descriptions  of  Oxj'Vinyls' 
hazardous  waste  process  and  analytical 
characterization,  with  the  proposed 
verification  testing  requirements  (as 
discussed  later  in  this  notice),  provide 
a  reasonable  basis  for  the  EPA  to  grant 
the  exclusion.  The  data  submitted  in 
support  of  the  petition  show  that 
constituents  in  the  waste  are  below  the 
maximum  allowable  leachable 
concentradons  (see  Table  I).  The  EPA 
believes  OxyVinyls'  process  will 
substantially  reduce  the  likelihood  of 
migration  of  hazardous  constituents 
from  the  petitioned  waste.  OxyVinyls' 
process  also  minimizes  short-term  and 
long-term  threats  from  the  petitioned 
waste  to  hiunan  health  and  the 
environment. 

Thus,  the  EPA  believes  that  it  should 
grant  OxyVinyls  an  exclusion  for  the 
incinerator  offgas  treatment  scrubber 
water.  The  EPA  believes  the  data 
submitted  in  support  of  the  petition 
show  OxyVinyls'  process  can  render  the 
incinerator  offgas  treatment  scrubber 
water  non-hazardous. 

The  EPA  has  reviewed  the  sampling 
procedures  used  by  OxyVinyls  and  has 
determined  they  satisfy  the  EPA  criteria 
for  collecting  representative  samples  of 
variable  constituent  concentrations  in 
the  incinerator  offgas  treatment  scrubber 
water.  The  data  submitted  in  support  of 
the  petition  show  that  constituents  in 
OxyVinyls'  waste  are  presently  below 
the  compliance  point  concentrations 
used  in  the  delisting  decision-making 
and  would  not  pose  a  substantial  hazard 
to  the  environment.  The  EPA  believes 
that  OxyVinyls  has  successfully 
demonstrated  that  the  incinerator  offgas 
treatment  scrubber  water  is  non- 
hazardous. 

The  EPA  therefore,  proposes  to  grant 
an  exclusion  to  OxyVinyls,  in  Deer  Park, 
Texas,  for  the  incinerator  offgas 
treatment  scrubber  water  described  in 
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its  petition.  The  EPA's  decision  to 
exclude  this  waste  is  based  on 
descriptions  of  the  treatment  activities 
associated  v\ith  the  petitioned  waste 
and  characterization  of  the  incinerator 
offgas  treatment  scrubber  water. 

If  the  EPA  finalizes  the  proposed  rule, 
the  EPA  will  no  longer  regulate  the 
petitioned  waste  under  Parts  262 
through  268  and  the  permitting 
standards  of  Part  270. 

IV.  Next  Steps 

A   With  What  Conditions  Must  the 
Pt'titioner  Comply? 

The  petitioner,  OxyVinyls.  must 
comply  with  the  requirements  in  40 
CFR  part  261.  appendi.x  IX,  Table  1  as 
amended  bv  this  notice.  The  text  below 
gives  the  rationale  anci  details  of  those 
requirements. 

il)  Delisting  Levels 

This  pardgrdph  provides  the  levels  of 
constituents  that  OxyVinvls  must  test 
the  incinerator  offgas  treatment  scrubber 
water,  below  which  these  wastes  would 
be  considered  non-hazardous 

The  EPA  selected  the  set  of  inorganic 
and  organic  constituents  specified  in 
Paragraph  (1)  of  40  CFR  Part  261, 
Appendix  IX,  Table  1,  based  on 
information  in  the  petition.  The  EPA 
compiled  the  inorganir  and  organic 
constituents  list  from  the  composition  of 
the  waste,  descriptions  of  OxyVinyls' 
treatment  process,  previous  test  data 
provided  for  the  waste,  and  the 
respective  health-based  levels  used  in 
delisting  decision-making.  These 
delisting  levels  correspond  to  the 
allowable  levels  measured  in  the  total 
concentration  analysis  of  the  waste 

(2)  Waste  Holding  and  Handling 

The  purpose  of  this  paragraph  is  to 
ensure  that  OxyVinyls  niimages  and 
disposes  of  any  incinerator  offgas 
treatment  scrubber  water  that  contains 
hazardous  levels  of  inorganic  and 
organic  constituents  according  to 
Subtitle  C  of  RCR.A.  Managing  the 
incinerator  offgas  treatment  scrubber 
water  as  a  hazardous  waste  until  initial 
verification  testing  is  performed  will 
protect  against  improper  handling  of 
hazardous  material.  If  EPA  determines 
that  the  data  collected  under  this 
Paragraph  do  not  support  the  data 
provided  for  in  the  petition,  the 
exclusion  will  not  cover  the  petitioned 
waste.  The  exclusion  is  effective  upon 
publication  in  the  Federal  Register  but 
the  disposal  at  a  non-Subtitle  C;  surface 
impoundment  cannot  begin  until  the 
verification  sampling  is  completed. 


(3)  Verification  Testing  Requirements 

OxvVinvls  must  complete  a  rigorous 
verification  testing  program  on  the 
incinerator  offgas  treatment  scrubber 
water  to  assure  that  the  treated 
incinerator  offgas  treatment  scrubber 
water  does  not  exceed  the  maximum 
levels  specified  in  Paragraph  (!].  If  the 
EPA  determines  that  the  data  collected 
under  this  Paragraph  does  not  support 
the  data  provided  for  in  the  petition,  the 
exclusion  will  not  cover  the  tested 
waste.  This  verification  program 
operates  on  two  levels. 

The  first  [)art  of  the  verification 
testing  program  consists  of  testing  the 
incinerator  offgas  treatment  scrubber 
water  for  specified  indicator  parameters 
as  per  Paragraph  (1). 

If  the  EPA  determines  that  the  data 
collected  under  this  Paragraph  do  not 
support  the  data  provided  for  the 
petition,  the  exclusion  will  not  cover 
the  gener.ited  wastes.  If  the  data  from 
the  initial  verification  testing  program 
demonstrate  that  the  treatment  process 
is  effective.  OxvVin\  Is  may  request 
quarterly  testing.  The  EPA  will  notify 
(JxyVinvls,  in  writing,  if  and  when  it 
mav  replace  the  testing  conditi(ms  in 
paragr<i[)h(.M(.\)with  the  testing 
conditions  in  1.1)1B). 

The  second  part  of  the  verification 
testing  program  is  the  quarterly  testing 
of  representative  samples  of  incinerator 
offgas  treatment  scrubber  wafer  for  all 
constituents  specified  in  Paragraph  (1). 
The  EPA  believes  that  the 
f  (incentrations  of  the  constituents  of 
i:oncern  in  the  incinerator  offgas 
treatment  scrubber  water  may  vary  over 
time.  Consecjuentlv  this  program  will 
ensure  that  OxyVinyls'  treatment 
process  can  effectively  handle  any 
variation  in  constituent  concentrations 
in  the  waste 

The  proposed  subsequent  testing 
would  verify  that  (3xyVinyls  operates  an 
incinerator  from  which  an  aqueous 
stream  is  generated  frorh  treating  and 
neutralizing  gasses  generated  in  the 
firebox  during  the  incineration  process 
as  it  did  during  the  initial  verification 
testing.  It  would  also  verifv  that  the 
incinerator  offgas  treatment  scrubber 
water  lioes  not  exhibit  unacceptable 
levels  of  toxic  constituents. 

The  P'PA  is  proposing  to  require 
OxvVinyls  to  analyze  representative 
samples  of  the  incinerator  offgas 
treatment  scrubber  water  quarterly 
during  the  first  year  of  waste  generation. 
OxyVinyls  would  begin  (juarterly 
sampling  60  days  after  the  final 
exf;lusion  as  described  in  Paragraph 
(:-!KB). 

The  EPA,  per  Paragraph  .i{C.).  is 
proposing  to  end  the  subsequent  testing 


conditions  after  the  first  year  if 
OxyVinyls  has  demonstrated  that  the 
waste  consistently  meets  the  delisting 
levels.  To  confirm  that  the 
characteristics  of  the  waste  do  not 
change  significantly  over  time, 
OxvVinyls  must  continue  to  analyze  a 
representative  sample  of  the  waste  on  an 
annual  basis.  Armual  testing  requires 
analyzing  the  full  list  of  components  in 
Paragraph  1.  If  operating  conditions 
change  as  described  in  Paragraph  (4); 
OxvVinyls  must  reinstate  all  testing  in 
Paragraph  (1).  It  must  prove  through  a 
new  demonstration  that  its  waste  meets 
the  conditions  of  the  exclusion. 

If  the  annual  testing  of  the  waste  does 
not  meet  the  delisting  requirements  in 
Paragraph  1,  OxyVinyls  must  notify  the 
EPA  according  to  the  requirements  in 
Paragraph  6.  The  facility  must  provide 
sampling  results  that  support  the 
rationale  that  the  delisting  exclusion 
should  not  be  withdrawn. 

(4)  Changes  in  Operating  Conditions 

Paragraph  (4)  would  allow  OxyVinyls 
the  fiexibility  of  modifying  its  processes 
(for  example,  changes  in  equipment  or 
change  in  operating  conditions)  to 
improve  its  treatment  process.  However. 
OxyVinvls  must  prove  the  effectiveness 
of  the  modified  process  and  request 
approval  from  the  EPA.  OxyVinyls  must 
manage  wastes  generated  during  the 
new  process  demonstration  as 
hazardous  waste  until  it  has  obtained 
written  approval  and  Paragraph  (3)  is 
satisfied. 

(5)  Data  Submittals  ' 

To  provide  appropriate 
documentation  that  OxyVinyls  facility 
is  properly  treating  the  waste, 
OxvVinyls  must  compile,  summarize, 
and  keep  delisting  records  on-site  for  a 
minimum  of  five  years.  It  should  keep 
all  analytical  data  obtained  through 
Paragraph  (3)  including  quality  control 
information  for  five  years.  Paragraph  (5) 
requires  that  OxvVinyls  furnish  these 
data  upon  request  for  inspection  by  any 
employee  or  representative  of  the  EPA 
or  the  State  of  Texas. 

If  the  proposed  exclusion  is  made 
final,  it  will  apply  only  to  919,990  cubic 
yards  per  year  of  incinerator  offgas 
treatment  scrubber  water  generated  at 
the  OxvVinyls  facility  after  successful 
verification  testing. 

The  EPA  would  require  OxyVinyls  to 
file  a  new  delisting  petition  under  any 
of  the  following  circumstances: 

(a)  If  OxyVinyls  significantly  alters 
the  manufacturing  process  treatment 
system  except  as  described  in  Paragraph 
(4). 

(b)  It  OxyVinyls  uses  any  new 
manufacturing  or  production 
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process{es),  or  significantly  change  from 
the  current  process{es)  described  in  its 
petition;  or 

(c)  If  Oxy Vinyls  make  any  changes 
that  could  affect  the  composition  or  type 
of  waste  generated. 

Oxy  Vinyls  must  manage  waste 
volumes  greater  than  919,990  cubic 
yards  per  year  of  incinerator  offgas 
treatment  scrubber  water  as  hazardous 
until  the  EPA  grants  a  new  exclusion. 

When  this  exclusion  becomes  final, 
Oxy  Vinyls'  management  of  the  wastes 
covered  by  this  petition  would  be 
relieved  from  Subtitle  C  jurisdiction. 
Oxy  Vinyls  must  either  treat,  store,  or 
dispose  of  the  waste  in  an  on-site 
facility.  If  not,  OxyVinyls  must  ensine 
that  it  delivers  the  waste  to  an  off-site 
storage,  treatment,  or  disposal  facility 
that  has  a  State  permit,  license,  or 
register  to  manage  municipal  or 
industrial  solid  waste. 

(6)  Reopener 

The  purpose  of  Paragraph  6  is  to 
require  OxyVinyls  to  disclose  new  or 
different  information  related  to  a 
condition  at  the  facihty  or  disposal  of 
the  waste  if  it  is  pertinent  to  the 
delisting.  OxyVinyls  must  also  use  this 
procedure,  if  the  waste  sample  in  the 
annual  testing  fails  to  meet  the  levels 
found  in  Paragraph  1 .  This  provision 
will  allow  the  EPA  to  reevaluate  the 
exclusion  if  a  source  provides  new  or 
additional  information  to  the  EPA.  The 
EPA  will  evaluate  the  information  on 
which  it  based  the  decision  to  see  if  it 
is  still  correct,  or  if  circmnstances  have 
changed  so  that  the  information  is  no 
longer  correct  or  would  cause  the  EPA 
to  deny  the  petition  if  presented. 

This  provision  expressly  requires 
OxyVinyls  to  report  differing  site 
conditions  or  assumptions  used  in  the 
petition  in  addition  to  failure  to  meet 
the  annual  testing  conditions  within  10 
days  of  discovery.  If  the  EPA  discovers 
such  information  itself  or  from  a  third 
party,  it  can  act  on  it  as  appropriate.  The 
language  being  proposed  is  similar  to 
those  provisions  found  in  RCRA 
regulations  governing  no-migration 
petitions  at  §  268.6. 

The  EPA  believes  that  it  has  the 
authority  imder  RCRA  and  the 
Administrative  Procedines  Act  (APA),  5 
U.S.C.  551  (1978)  et  seq.,  to  reopen  a 
delisting  decision.  The  EPA  may  reopen 
a  delisting  decision  when  new 
information  is  received  that  calls  into 
question  the  assumptions  underlying 
the  delisting. 

The  EPA  believes  a  clear  statement  of 
its  authority  in  delistings  is  merited  in 
light  of  the  EPA's  experience.  See 
Reynolds  Metals  Company  at  62  FR 
37694  and  62  FR  63458  where  the 


delisted  waste  leached  at  greater 
concentrations  in  the  environment  than 
the  concentrations  predicted  when 
conducting  the  TCLP,  thus  leading  the 
EPA  to  repeal  the  delisting.  If  an 
inunediate  threat  to  human  health  and 
the  environment  presents  itself,  the  EPA 
wall  continue  to  address  these  situations 
case  by  case.  Where  necessary,  the  EPA 
will  make  a  good  cause  finding  to  justify 
emergency  rulemaking.  See  APA  section 
553(b). 

(7)  Notification  Requirements 

In  order  to  adequately  track  wastes 
that  have  been  delisted,  the  EPA  is 
requiring  that  OxyVinyls  provide  a  one- 
time notification  to  any  State  regulatory 
agency  through  which  or  to  which  the 
delisted  waste  is  being  carried. 
OxyVinyls  must  provide  this 
notification  within  60  days  of 
conunencing  this  activity. 

B.  What  Happens  if  OxyVinyls  Violates 
the  Terms  and  Conditions? 

If  OxyVinyls  violates  the  terms  and 
conditions  established  in  the  exclusion, 
the  EPA  will  start  procedures  to 
withdraw  the  exclusion.  Where  there  is 
an  immediate  threat  to  human  health 
and  the  environment,  the  EPA  will 
evaluate  the  need  for  enforcement 
activities  on  a  case-by-case  basis.  The 
EPA  expects  OxyVinyls  to  conduct  the 
appropriate  waste  analysis  and  comply 
with  the  criteria  explained  above  in 
Condition  1  of  the  exclusion. 

V.  Public  Comments 

A.  How  May  I  as  an  Interested  Party 
Submit  Comments? 

The  EPA  is  requesting  public 
comments  on  this  proposed  decision. 
Please  send  three  copies  of  your 
comments.  Send  two  copies  to  the 
Section  Chief  of  the  Corrective  Action 
and  Waste  Minimization  Section, 
Multimedia  Planning  and  Permitting 
Division  (6PD-C),  Environmental 
Protection  Agency  (EPA),  1445  Ross 
Avenue,  Dallas,  Texas  75202.  Send  a 
third  copy  to  Nicole  Bealle,  Waste  Team 
Leader,  Texas  Commission  on 
Environmental  Quality,  5425  Polk 
Avenue  Suite  A,  Houston,  TX  77023. 
Identify  your  comments  at  the  top  with 
this  regulatory  docket  number:  "F-02- 
TX-Oxy Vinyls."  You  may  submit  your 
comments  electronically  to  James  Harris 
at  harris.jamesa@epa.gov. 

You  should  submit  requests  for  a 
hearing  to  Steven  Gilrein,  Associate 
Director  of  RCRA.  Multimedia  Planning 
and  Permitting  Division  (6PD),  U.  S. 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202. 


B.  How  May  I  Re\iew  the  Docket  or 
Obtain  Copies  of  the  Proposed 
Exclusion  ? 

You  may  review  the  RCRA  regulatory 
docket  for  this  proposed  rule  at  the 
Environmental  Protection  Agency 
Region  6,  1445  Ross  Avenue,  Dallas, 
Texas  75202.  It  is  available  for  viewing 
in  the  EPA  Freedom  of  Information  Act 
Review  Room  from  9:00  a.m.  to  4:00 
p.m.,  Monday  through  Friday,  excluding 
Federal  holidays.  Call  (214)  665-6444 
for  appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at 
no  cost  for  the  first  100  pages,  and  at 
fifteen  cents  per  page  for  additional 
copies. 

VI.  Regulatory  Impact 

Under  Executive  Order  12866,  the 
EPA  must  conduct  an  "assessment  of 
the  potential  costs  and  benefits"  for  all 
"significant"  regulatory  actions. 

The  proposal  to  grant  an  exclusion  is 
not  significant,  since  its  effect,  if 
promulgated,  would  be  to  reduce  the 
overall  costs  and  economic  impact  of 
the  EPA's  hazardous  waste  management 
regulations.  This  reduction  would  be 
achieved  by  excluding  waste  generated 
at  a  specific  facility  from  the  EPA's  lists 
of  hazardous  wastes,  thus  enabling  a 
facility  to  manage  its  waste  as 
nonhazardous. 

Because  there  is  no  additional  impact 
from  this  proposed  rule,  this  proposal 
would  not  be  a  significant  regulation, 
and  no  cost/benefit  assessment  is 
required.  The  Office  of  Management  and 
Budget  (0MB)  has  also  exempted  this 
rule  from  the  requirement  for  OMB 
review  under  Section  (6)  of  Executive 
Order  12866. 

Vn.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601-612,  whenever  an  agency 
is  required  to  publish  a  general  notice 
of  rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  which  describes  the 
impact  of  the  rule  on  small  entities  (that 
is,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
Administrator  or  delegated 
representative  certifies  that  the  rule  will 
not  have  any  impact  on  a  small  entities. 

This  rule,  if  promulgated,  will  not 
have  an  adverse  economic  impact  on 
small  entities  since  its  effect  would  be 
to  reduce  the  overall  costs  of  the  EPA's 
hazardous  waste  regulations  and  would 
be  limited  to  one  facility.  Accordingly. 
I  hereby  certif\-  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
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d  significant  economic  impact  nn  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

VIII.  Paperwork  Reduction  Act 

Information  collection  and  record- 
keeping requirements  associated  with 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511,  44  r,S C.  3501  ft  ^rq  ] 
and  have  been  assigned  OMB  Control 
Number  2050-0053. 

IX.  Unfunded  .Mandates  Reform  Act 

Under  section  202  of  the  l.'nfunded 
Mandates  Reform  Act  of  1995  (TMR^M. 
Public  Law  104-4.  which  was  .signed 
into  law  on  March  22.  1995,  the  EPA 
generally  must  prepare  a  written 
statement  for  rules  with  Federal 
mandates  that  may  result  in  estimati^d 
costs  to  State,  local,  and  tribal 
governments  ilT  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year. 

When  such  a  statement  is  required  tor 
the  EPA  rules,  under  section  205  of  the 
UMR.\  the  EPA  must  identify  and 
consider  alternatives,  in(  lading  the  U-ast 
costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rul*'  The  EPA  iimst 
select  that  alternative,  unless  the 
Administrator  explains  in  the  final  rule 
why  it  was  not  selected  or  it  is 
inconsistent  with  law 

Before  the  EPA  establishes  regulaturv 
requirements  that  may  significantlv  or 
uniquely  affect  small  governments. 
including  tribal  governments,  it  must 
develop  under  section  203  of  the  UMRA 
a  small  government  agency  plan.  The 
plan  must  provide  for  notifv'ing 
potentially  affected  small  governments, 
giving  them  meaningful  and  timely 
input  in  the  development  of  the  EPA 
regulatory-  proposals  with  significant 
Federal  intergovernmental  mandates. 
and  informing,  educating,  and  advising 
them  on  compliance  with  the  regulatory 
requirements. 

The  UMRA  generally  defines  a 
Federal  mandate  for  regulatory  purposes 
as  ore  that  imposes  an  enforceable  duty 
upon  state,  local,  or  tribal  governments 
or  the  private  sector 

The  EP.A  finds  that  this  delisting 
decision  is  deregulatory  in  nature  and 
does  not  impose  any  enforceable  duty 
on  any  State,  local,  or  tribal 
governments  or  the  private  sec:tor  In 
addition,  the  proposed  delisting 
decision  does  not  establish  anv 
regulatory  requirements  for  small 
governments  and  so  does  not  require  a 


small  government  agency  plan  under 
UMR.A  section  203 

X.  Executive  Order  13045 

The  Executive  Order  13045  is  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (b2  FR  19885,  April  23,  1997).  " 
This  order  applies  to  any  rule  that  the 
EPA  determines  (M  is  economically 
significant  as  defined  under  Executive 
Order  12866,  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  bv  the  EPA.  This  proposed 
rule  IS  not  subject  t(3  E.O.  13045  because 
this  is  not  an  economically  significant 
regulatory  action  as  defined  by 
Executive  Order  12866 

XI.  Executive  Order  13084 

Because  this  action  does  not  involve 
anv  retjuirements  that  affect  Indian 
Tribes,  the  requirements  of  section  3(b) 
of  Executive  Order  13084  do  not  apply 

Under  Executive  Order  13084,  the 
EPA  ma\'  not  issue  a  regulation  that  is 
not  required  bv  statute,  that 
significantly  affects  or  uniquely  affects 
the  communities  of  Indian  tribal 
governments,  jmd  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments. 

If  the  mandate  is  unfunded,  the  EPA 
must  provide  to  the  Office  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
desc:ription  of  the  extent  of  the  EPA"s 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation 

In  addition.  Executive  Order  13084 
requires  the  EPA  to  develop  an  effective 
proc:ess  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  to  have  "meaningful  and 
timely  input"  in  the  development  of 
regulatory-  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 


XII.  National  Technology  Transfer  and 
Advancement  Act 

Under  Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act,  the  EPA  is  directed  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g..  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  developed  or 
adopted  by  voluntary'  consensus 
standard  bodies.  Where  available  and 
potentially  applicable  voluntary 
consensus  standards  are  not  used  by  the 
EPA,  the  Act  requires  that  the  EPA 
provide  Congress,  through  the  OMB,  an 
explanation  of  the  reasons  for  not  using 
such  standards. 

This  rule  does  not  establish  any  new 
technical  standards  and  thus,  the  EPA 
has  no  need  to  consider  the  use  of 
voluntary  consensus  standards  in 
developing  this  final  rule. 

XIII.  Executive  Order  13132  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999)  requires  the  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulator*'  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132.  the  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  impose  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  the  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  EPA  consults  with  State 
and  local  officials  early  in  the  process 
of  developing  the  proposed  regulation. 

This  action  does  not  have  federalism 
implication.  It  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
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responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
affects  only  one  facility. 

Lists  of  Subjects  in  40  CFR  Part  261 

Environmental  protection,  Hazardous 
Waste,  Recycling,  Reporting  and 
recordkeeping  requirements. 

Authority:  Sec.  3001(f)  RCRA,  42  U.S.C. 
6921(f). 


Dated:  September  19,  2003. 
William  Luthans, 

Acting  Director,  Multimedia  Planning  and 
Permitting  Division,  Region  6. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  261  is  proposed 
to  be  amended  as  follows: 

PART  261— 4DENnHCATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  6905,  6912(a),  6921, 
6922,  ajd  6938. 

2.  In  Table  1  of  Appendix  IX  of  Part 
261  add  the  following  waste  stream  in 
alphabetical  order  by  facility  to  read  as 
follows: 

Appendix  IX  to  Part  261— Waste 
Excluded  Under  §§  260.20  and  260.22 


I 


Table  1  .—Waste  Excluded  From  Non-Specific  Sources 


Facility/Address 


Waste  description 


Oxy Vinyls,  L.P.,  Deer  Park,  TX 


Incinerator  Otfgas  Scrubber  Water  (EPA  Hazardous  Waste  Nos.  KOI  7,  KOI  9  and  K020)  generated  at 
a  maximum  annual  rate  of  919,990  cubic  yards  per  catendar  year  after  [insert  publication  date  of 
the  final  mie]  and  disposed  in  a  Subtitle  D  surface  impoundment. 
For  tlie  exclusion  to  be  valid,  OxyVlnyls  must  implement  a  testing  program  tfiat  meets  the  following 
Paragraphs: 

(1)  Delisting  Levels:  All  leachat)le  concentrations  for  those  constrtuents  must  not  exceed  the  fol- 
lowing levels  (nng/I).  The  petitioner  must  use  the  leaching  specified  in  40  CFR  Part  261 .24  to 
measure  constituents  in  the  incinerator  offgas  scrubber  water. 
Incinerator  offgas  treatment  scrubt)er  water  (i)  Inorganic  Constituents  Antimony-0.0204;  Arsenic- 
0.385;  Barium-2.92;  Beryllium-0.166;  Cadmium-0.0225;  Chromium-5.0:  Cobatt-13.14:  Copper- 
418.00;  Lead-5.0;  Nickel-1.13;  Mercury-0.0111;  Vanadium-0.838;  Zinc-2.61 
(li)        Organic        Constituents        Acetone-1 .46;         Bromoform-0.481 ;        Bromomethane-8.2; 
Bromodichloromethane-0.071 9;  Chloroform-0.683;  Dibromochloromethane-0.057;  lodomethane- 
0.19;  Methylene  Chloride-0.029;  2,3,7,8-TCDD  equivalents  as  TEQ-0.0000926 
(2)  Waste  Management: 

(A)  OxyVinyls  must  manage  as  hazardous  all  incinerator  offgas  treatment  scrubber  water  gen- 
erated, until  it  has  completed  initial  verification  testing  described  in  Paragraph  (3)(A)  and  (B), 
as  appropriate,  and  valid  analyses  show  that  paragraph  (1)  is  satisfied. 
.  (B)  Levels  of  constituents  measured  in  the  samples  of  the  incinerator  offgas  treatment  scmbber 
water  that  do  not  exceed  the  levels  set  forth  in  Paragraph  (1)  are  non-hazardous.  OxyVinyls 
can  manage  and  dispose  the  non-hazardous  incinerator  offgas  treatment  scrubber  water  ac- 
cording to  all  applicable  solid  waste  regulations. 

(C)  If  constituent  levels  in  a  sample  exceed  any  of  the  delisting  levels  set  in  Paragraph  (1), 
OxyVinyls  can  collect  one  additional  sample  and  perform  expedited  analyses  to  confinm  if  the 
constituent  exceeds  the  delisting  level.  If  this  sample  confirms  the  exceedance,  OxyVinyls 
must,  from  that  point  forward,  treat  the  waste  as  hazardous  until  it  is  demonstrated  tfiat  tfie 
waste  again  meets  the  levels. 

(D)  If  the  facility  has  not  treated  tiie  waste,  OxyVinyls  must  manage  and  dispose  of  the  waste 
generated  under  Subtitie  C  of  RCFIA  from  the  time  that  it  becomes  aware  of  any  exceedar>ce. 

(E)  Upon  completion  of  the  Verification  Testing  described  in  Paragraph  3(A)  and  (B)  as  appro- 
priate and  the  transmittal  of  the  results  to  the  EPA,  and  if  the  testing  results  meet  the  require- 
ments of  Paragraph  (1),  OxyVinyls  may  proceed  to  manage  its  incinerator  offgas  treatment 
scrubt>er  water  as  non-hazardous  waste.  If  Subsequent  Verification  Testing  indicates  an  ex- 
ceedance of  ttie  Delisting  Levels  in  Paragraph  (1),  OxyVinyls  must  manage  the  incinerator 
offgas  treabnent  scmbber  water  as  a  hazardous  waste  until  two  consecutive  quarteriy  testing 
samples  show  levels  below  the  Delisting  Levels. 

(3)  Verification  Testing  Requirements:  OxyVinyls  must  perform  sample  collection  and  analyses,  in- 
cluding quality  control  procedures,  according  to  SW-846  methodologies.  If  the  EPA  judges  ttie 
process  to  be  effective  under  the  operating  conditions  used  during  the  initial  verification  testing, 
OxyVinyls  may  replace  the  testing  required  in  Paragraph  (3)(A)  with  the  testing  required  in  Para- 
graph (3)(B).  OxyVinyls  must  continue  to  test  as  specified  in  Paragraph  (3)(A)  until  and  unless 
notified  by  the  EPA  in  writing  that  testing  in  Paragraph  (3)(A)  may  be  replaced  by  Paragraph 
(3)(B). 

(A)  Initial  Verification  Testing:  After  the  EPA  grants  the  final  exclusion,  OxyVinyls  must  do  the 
following: 
(i)  Within  60  days  of  tills  exclusion's  becoming  final,  collect  four  samples,  beiore  disposal,  of 

the  incinerajor  offgas  treatment  scrut)ber  water, 
(ii)  The  samples  are  to  be  analyzed  and  compared  against  the  delisting  levels  in  Paragraph 
(1). 
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(iii)  Within  sixty  (60)  days  after  this  exclusion  becomes  final.  OxyVinyls  will  report  initial 
venfication  analytical  test  data,  including  analytical  quality  control  information  for  ttie  first 
thirty  (30)  days  of  operation  after  this  exclusion  becomes  final  of  the  incinerator  offgas  treat- 
ment scrubber  water  If  levels  of  constituents  measured  in  the  samples  of  the  incinerator 
offgas  treatment  scrubtjer  water  that  do  not  exceed  the  levels  set  forth  in  Paragraph  (1)  are 
also  non-hazardous  in  two  consecutive  quarters  after  the  first  thirty  (30)  days  of  operation 
after  this  exclusion,  OxyVinyls  can  manage  and  dispose  of  the  incinerator  offgas  treatment 
scrubt)er  water  according  to  all  applicable  solid  waste  regulations. 

(B)  Subsequent  Venfication  Testing:  Following  wntten  notification  by  the  EPA,  OxyVinyls  may 
substitute  the  testing  conditions  in  (3)(B)  for  (3)(A).  OxyVinyls  must  continue  to  monitor  oper- 
ating conditions,  and  analyze  representative  samples  for  each  quarter  of  operation  during  the 
first  year  of  waste  generation.  The  samples  must  represent  the  waste  generated  during  the 
quarter  After  the  first  year  of  analytical  sampling  Verification  sampling  can  be  performed  on  a 
single  annual  sample  of  the  incinerator  offgas  treatment  scrubber  water.  The  results  are  to  be 
compared  to  the  delisting  levels  in  Condition  (1). 

(C)  Termination  ot  Testing  (i)  After  the  first  year  of  quarterly  testing,  if  the  Delisting  Levels  in 
Paragraph  (1)  are  being  met.  OxyVinyls  may  then  request  that  the  EPA  stop  quarterly  testing. 
After  the  EPA  notifies  OxyVinyls  in  wnting.  the  company  may  end  quarteriy  testing. 

(II)  Following  cancellation  of  the  quarterly  testing.  OxyVinyls  must  continue  to  test  a  representa- 
tive sample  for  all  constituents  listed  in  Paragraph  (1)  annually 

(4)  Changes  in  Operating  Conditions:  If  OxyVinyls  significantly  changes  the  process  described  in 
Its  petition  or  starts  any  processes  that  generate(s)  the  waste  that  may  or  could  significantly  af- 
fect the  composition  or  type  of  waste  generated  as  established  under  Paragraph  (1)  (by  illustra- 
tion, but  not  limitation  changes  in  equipment  or  operating  conditions  of  the  treatment  process),  it 
must  notify  the  EPA  in  wnting;  OxyVinyls  may  no  longer  handle  the  wastes  generated  from  the 
new  process  as  nonhazardous  until  the  wastes  meet  the  delisting  levels  set  in  Paragraph  (1) 
and  It  has  received  wntten  approval  to  do  so  from  the  EPA. 

(5i  Data  Submittals  OxyVinyls  must  submit  the  information  descnbed  below.  If  OxyVinyls  fails  to 
submit  the  required  data  within  the  specified  time  or  maintain  the  required  records  on-site  for  the 
specified  time,  the  EPA,  at  its  discretion,  will  consider  this  sufficient  basis  to  reopen  the  exclu- 
sion as  descnbed  in  Paragraph  6.  OxyVinyls  must: 

(A)  Submit  the  data  obtained  through  Paragraph  3  to  the  Section  Chief,  Region  6  Oklahoma/ 
Texas  Section,  the  EPA.  1445  Ross  Avenue,  Dallas.  Texas  75202-2733,  Mail  Code.  (6PD-0) 
within  the  time  specified 

(B)  Compile  records  of  operating  conditions  and  analytical  data  from  Paragraph  (3).  summa- 
nzed,  and  maintained  on-site  for  a  minimum  of  five  years. 

(C)  Furnish  these  records  and  data  when  the  EPA  or  the  State  of  Texas  request  them  for  in- 
spection 

(D)  Send  along  with  all  data  a  signed  copy  of  the  following  certification  statement,  to  attest  to 
the  truth  and  accuracy  of  the  data  submitted: 

Under  civil  and  cnminal  penalty  of  law  for  the  making  or  submission  of  false  or  fraudulent 
statements  or  representations  (pursuant  to  the  applicable  provisions  of  the  Federal  Code. 
which  include  but  may  not  be  limited  to,  18  U.S.C.  1001  and  42  U.S.C.  6928),  I  certify  that 
the  information  contained  in  or  accompanying  this  document  is  true,  accurate  and  complete. 

As  to  the  (those)  identified  section(s)  of  this  document  for  which  I  cannot  personally  verify  its 
(their)  truth  and  accuracy.  I  certify  as  the  company  official  having  supervisory  responsibility 
for  the  persons  who,  acting  under  my  direct  instructions,  made  the  verification  that  this  infor- 
mation IS  true  accurate  and  complete. 

If  any  of  this  information  is  determined  by  the  EPA  in  its  sole  discretion  to  be  false,  inaccurate 
or  incomplete,  and  upon  conveyance  of  this  fact  to  the  company.  I  recognize  and  agree  that 
this  exclusion  of  waste  will  be  void  as  if  it  never  had  effect  or  to  the  extent  directed  by  the 
EPA  and  that  the  company  will  be  liable  for  any  actions  taken  in  contravention  of  the  com- 
pany s  RCRA  and  CERCLA  obligations  premised  upon  the  company's  reliance  on  the  void 
exclusion 
(6)  Reopener 

(A)  If  anytime  after  disposal  of  the  delisted  waste  OxyVinyls  possesses  or  is  otherwise  made 
aware  of  any  environmental  data  (including  but  not  limited  to  leachate  data  or  groundwater 
monitonng  data)  or  any  other  data  relevant  to  the  delisted  waste  indicating  that  any  con- 
stituent identified  for  the  delisting  verification  testing  is  at  level  higher  than  the  delisting  level 
allowed  by  the  Regional  Administrator  or  his  delegate  in  granting  the  petition,  then  the  facility 
must  report  the  data,  in  wnting.  to  the  Regional  Administrator  or  his  delegate  within  10  days  of 
first  possessing  or  being  made  aware  of  that  data. 

(B)  if  the  annual  testing  of  the  waste  does  not  meet  the  delisting  requirements  in  Paragraph  1, 
OxyVinyls  must  report  the  data,  in  writing,  to  the  Regional  Administrator  or  his  delegate  within 
1 0  days  of  first  possessing  or  being  made  aware  of  that  data. 

(C)  If  OxyVinyls  fails  to  submit  the  information  descnbed  in  paragraphs  (5).(6)(A)  or  (6)(B)  or  if 
any  other  information  is  received  from  any  source,  the  Regional  Administrator  or  his  delegate 
will  make  a  preliminary  determination  as  to  whether  the  reported  information  requires  the  EPA 
action  to  protect  human  health  or  the  environment.  Further  action  may  include  suspending,  or 
revoking  the  exclusion,  or  other  appropnate  response  necessary  to  protect  human  health  and 
the  environment 
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(D)  If  the  Regional  Administrator  or  his  delegate  determines  that  the  reported  Inforniation  does 
require  action  by  the  EPA's  Regional  Administrator  or  his  delegate  will  notify  the  facility  in  writ- 
ing of  the  actions  the  Regional  Administrator  or  his  delegate  believes  are  necessary  to  protect 
human  health  and  the  environment.  The  notice  shall  include  a  statement  of  tfie  proposed  ac- 
tion and  a  statement  providing  the  facility  with  an  opportunity  to  present  information  as  to  why 
the  proposed  EPA  action  is  not  necessary.  The  facility  shall  have  10  days  from  tfie  date  of  the 
Regional  Administrator  or  his  delegate's  notice  to  present  such  information. 

(E)  Following  the  receipt  of  information  from  the  facility  described  in  paragraph  (6)(D)  or  (if  no 
information  is  presented  under  paragraph  (6)(D))  the  initial  receipt  of  Information  described  in 
paragraphs  (5),  (6)(A)  or  (6)(B),  the  Regional  Administrator  or  his  delegate  will  issue  a  final 
written  determination  describing  the  EPA  actions  that  are  necessary  to  protect  human  health 
or  tfie  environment.  Any  required  action  described  in  the  Regional  Administrator  or  his  dele- 
gate's determination  shall  become  effective  immediately,  unless  the  Regional  Administrator  or 
his  delegate  provides  otherwise. 

(7)  Notification  Requirements:  OxyVinyls  must  do  the  following  before  transporting  the  dellMed 
waste:  Failure  to  provide  this  notification  will  result  in  a  violation  of  the  delisting  petitioi .  and  a 
possible  revocation  of  tfie  decision. 

(A)  Provide  a  one-time  written  notification  to  any  State  Regulatory  Agency  to  which  or  through 
which  it  will  transport  the  delisted  waste  described  above  tor  disposal,  60  days  before  begin- 
ning such  activities. 

(B)  Update  the  one-time  written  notification  if  it  ships  the  delisted  waste  into  a  different  disposal 
facility. 

(C)  Failure  to  provide  this  notification  will  result  In  a  violation  of  the  delisting  variance  ,-.  id  a  pos- 
sible revocation  of  the  decision. 


[FR  Doc.  03-24910  Filed  9-30-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  16  and  39 
[FAR  Case  2003-008] 
RIN  9000-AJ74 

Federal  Acquisition  Regulation;  Share- 
in-Savings  Contracting 

agency:  Department  oiDefense  (DoD), 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Coimcils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
solicit  comments  to  assist  in  the 
implementation  of  section  210  of  the  E- 
Government  Act  of  2002,  Public  Law 
107-347.  Section  210  authorizes 
Govemmentwide  use  of  Share-in- 
Savings  (SIS)  contracts  for  information 
technology  (IT).  SIS  contracts  offer  an 


innovative  approach  for  encouraging 
industry  to  share  creative  technology 
solutions  with  the  Government. 
Through  a  properly  structured  SIS 
contract,  agencies  may  lower  costs  and 
improve  service  delivery  without  large 
"up  front"  investments  by  having  the 
contractor  provide  the  technology 
investment  and  allowing  the  contractor 
to  share  with  the  Government  in  the 
savings  achieved.  The  Coimcils  seek  the 
public's  conunent  on  the  challenges 
associated  with  SIS  contracts,  such  as 
the  establishment  of  quantifiable 
baselines  and  a  reasonable  return  on 
investment  (ROI)  over  the  life-cycle  of 
the  Investment,  so  that  this  tool  can  be 
applied  effectively  to  improve  mission 
performance. 

DATES:  Interested  parties  should  submit 
conmients  in  writing  on  or  before 
October  31,  2003,  to  be  considered  in 
the  formulation  of  a  final  rule. 
ADDRESSES:  Submit  wrritten  conmients 
to — General  Services  Administration, 
FAR  Secretariat  (MVA),  1800  F  Street, 
NW.,  Room  4035,  ATTN:  Laurie  Duarte, 
Washington,  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to  ANPR.2003-008@gsa.gov. 

Please  submit  comments  only  and  cite 
ANPR  FAR  case  2003-008  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 


schedules.  For  clarification  of  content, 
contact  Mr.  Craig  R.  Goral,  Procurement 
Analyst,  at  (202)  501-3856.  Please  cite 
FAR  case  2003-008. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  210  of  the  E-Govemment  Act 
amends  the  Armed  Services 
Procurement  Act  and  the  Federal 
Property  and  Administrative  Services 
Act  to  authorize  the  use  of  SIS  contracts 
for  IT.  Share-in-Savings  is  an 
innovative,  performance-based  concept 
that  is  intended  to  help  an  agency 
leverage  its  limited  resources  to  improve 
or  accelerate  mission-related  or 
administrative  processes  and  lower 
costs  for  the  taxpayer.  Under  an  SIS 
contract,  the  contractor  finances  the 
work  and  then  shares  with  the  agency 
in  the  savings  generated  from  contract 
performance.  Pursuant  to  the  authority 
in  section  210,  which  sunsets  at  the  end 
of  fiscal  year  2005,  agencies  are 
permitted  to  enter  into  SIS  contracts  for 
up  to  5  years,  and,  with  appropriate 
approval,  up  to  10  years.  Agencies  are 
obligated  to  pay  the  contractor  for 
services  performed  only  if  savings  are 
realized  and,  in  such  cases,  only  a 
portion  of  the  total  savings  realized.  The 
agency  may  retain  its  share  of  the 
savings,  with  certain  exceptions. 

Section  210  authorizes  the  Federal 
Government  to  award  any  number  of 
SIS  IT  contracts  where  funds  are 
available  and  sufficient  to  make 
pa>Tnents  with  respect  to  the  first  fiscal 
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vt^ar  of  the  contract  and  cover 
termination  or  cancellation  costs. 
Section  210  also  authorizes  award  of  up 
to  10  contracts  {if    5  for  D(JU,  N'.ASA. 
and  the  Coast  guard,  and  5  for  other 
agencies)  during  fisi:al  years  200,^.  2004 
and  2005  when  funds  are  not  made 
specifically  avaHahle  for  the  full  costs  of 
cancellation  or  terminaticm  of  the 
contract — provided  that  the  amount  oi 
unfunded  tontinsJent  liahilit\'  associated 
with  canc:ellation  and  termination  does 
not  exceed  the  lesser  of  (a)  25  percent 
of  the  estimated  costs  of  a  cancellation 
or  termination  or  (b!  S5  million.  In 
signing  the  E-Government  Act  into  law. 
the  President  stated  that  the  executive 
branch  shall  "limit  authorized  waivers 
for  funding  ot  potential  t^•rmlnation 
losts  to  appropriate  i  ircumstances.  so  as 
to  minimize  th*'  fiiiani  lal  risk  to  the 
government"  and  ensure  SI,S  contracts 
are  operated  according  tn  sound  fiscal 
policv 

This  past  winter,  the  Cieneral 
Accounting  Clffii  e  (GAO)  released  a 
report  examining  non-federal  entities' 
experience  with  SIS  cimtracts.  See 
COSTflACT  MAX  A  GEMEST: 
Commercial  I'se  nf  Share-in-Savings 
Contracting.  GA()-03-;?27  (Januarv 
200J).  The  GAO  found  that  SIS 
contracting  c;an  be  highlv  effectue  in 
motivating  contractors  to  generate 
savings  and  revenues  f(]r  their  ( li^'nts. 
At  the  same  time,  the  GAO  cautioiu>d 
that  contracting  parties  must  be 
'"specific  and  in  agreement  in  their  goaK 
and  objectives  as  well  as  how  to  ac:hieve 
them."  The  CiAO  identified  several 
specific  elements  that  are  necessary  for 
Share-in-Savings  contracts  to  be 
successful,  namely:  Hi  .A  clearlv 
specified  expected  outcome.  (2)  defined 
incentives.  (3)  a  baseline  and  good 
performance  measures  to  gauge  exactlv 
what  savings  or  revenues  are  being 
achieved,  and  (4)  the  commitment  of 
senior  level  management.  The  GAO 
emphasized  that  effective  planning  is 
critical:  "[Parties]  need  to  c:arefu!lv 
consider  the  potential  risks  and  rewards 
of  an  SIS  arrangement  and  whether  the 
conditions  that  facilitate  success  are 
present — something  that  mav  not  be 
easily  achievable  in  Government,  which 
is  frequently  unable  to  c:alculate  a 
baseline." 

This  is  not  a  significant  regulators- 
action  and,  therefore,  was  not  subject  to 
review  under  section  6(b)  of  Executive 
Order  12866.  Regulaton'  Planning  and 
Review,  dated  September  30.  1993.  This 
rule  is  not  a  major  ruU'  under  5  G.S.C. 
804. 

B.  Solicitation  of  Public  Comment 

The  Councils,  along  with  the  Office  of 
Management  and  Budget  ((3MB).  wish  to 


ensure  the  necessary  guidance  is  in 
place — in  the  P\-\K  and  other  documents 
as  appropriate — for  agencies  to 
effectivelv  motivate  contractors  and 
successfully  capture  the  benefits  of  an 
SIS  contract  Gi\ en  the  Go\ernment's 
limited  experience  with  this  tool  and 
the  GAO  s  I  ,uition>,  the  (;ounc:ils  are 
soliciting  public  comment  ffir 
consideration  in  drafting  implementing 
F.-\R  regulations.  (Comments  received 
mav  also  be  shared  with  Federal 
agennes  for  related  guidance  (regulatory 
nr  iionregul.itor\]  th.it  the\'  mav  wish  to 
i^sue  to  address  ,SI,S  contracting. 
Respondents  are  welcome  to  share  any 
insights  that  mav  assist  in  managing  the 
use  of  SIS  contracts,  but  are  e.speciallv 
encouraged  to  i niument  on  tlie 
following  issue.s: 

•  Proposal  prepnriitmn   What  type  of 
information  or  guid.m'  e  will  \endors 
need  in  the  soli(  itation  to  adecjuately 
prepare  a  proposal  for  an  SIS  contract? 

•  Shnrt'  ratios  What  criteria  should 
be  taken  into  account  iii  developing  an 
appropriate  share  ratio  and  schedule  for 
pavment'  Should  ROIs  tie  market- 
t),ised:'  In  light  of  the  generallv  short  life 
cycle  of  IT,  c:a!i  the  Government's 
interests  be  adequatelv  protecttid  if  it 
ilni's  nut  share  in  savings  each  year? 

•  Bd^rlinrs   What  general  factors  fir 
criteria  should  he  c  onsidered  in 
determining  a  quantifiable  baseline? 

•  Cancellation  and  termination  costs 
How,  if  at  all.  should  the  determination 
of  (  ancellation  and  termination  costs 
differ  from  that  used  in  cimnection  with 
multi-vear  contracts  (see  FAR  17.106- 
1(c))' 

•  ihsnership  rights.  Should 
ownership  rights  of  hardware  or 
propert\  ai  (|uired  under  the  .SIS 

I  ontrai  t  he  .uidres>,f'd  in  the  FAR  |e.^., 
in  the  coverage  on  cancellation  costs  or 
in  a  standard  contract  clause)? 

•  Applicabihtv  of  requirements.  What 
contract  valuation  method  should  be 
used  to  determine  the  applic;ability  of 
various  FAR  requirements  that  are 
triggered  bv  the  dollar  .iinount  of  the 
at:quisitions:' 

•  Contract  structure.  Shcjuld  there  be 
a  preference  for  structuring  SIS 
contracts  as  firm-fi\tnl  price  or  fixed- 
price  with  e(  onomic:  price  adjustment? 
Under  wiiat.  it.inv.  circumstances 
would  other  contract  tvpes  be 
app''o[)riate'' 

•  I  'se  oiFAH  .17  H  Which,  if  any,  of 
the  policies  pertaining  to  performance- 
based  (  ontracting  in  F.\R  Subpart  37.6 
should  not  he  <ipplicabl(>  to  an  SIS 
contract,  and  why" 

•  Potential  projects  What  types  of 
activities  in  the  IT  arena  might  be 
especially  condiu  ive  to  SIS  contracting? 


C.  Regulatory  Amendments  Under 
Consideration. 

The  Councils  are  currently  planning 
to  amend  FAR  part  39  to  establish  a  new 
subpart  on  SIS  contracting  for  IT,  FAR 
subpart  16.4,  addressing  incentive 
contracts,  would  also  be  amended  to 
add  a  cross-reference  both  to  the  new 
subpart  39.3  as  well  as  FAR  23,204, 
which  provides  guidance  on  energy- 
savings  performance  contracts,  a  type  of 
Share-in-Savings  contract  authorized  by 
the  National  Energy  Conservation  Policy 
Act,  42  U.S.C.  8287. 

Although  the  Councils  have  not  yet 
agreed  upon  FAR  amendments,  their 
preliminary  thinking  on  regulatory 
implementation  as  of  the  publication  of 
this  notice  is  set  forth  below.  The  public 
is  welcome  to  comment  on  these 
preliminary  changes  as  part  of  their 
comments  in  response  to  this  notice. 

List  of  Subjects  in  48  CFR  Parts  16  and 
39 

Government  procurement. 

Laura  Auletta. 

Director.  Acquisition  Policv  Uivisinn. 

Therefore.  DoD.  GSA,  and  NASA 
propose  amending  48  CFR  parts  16  and 
39  as  .set  forth  below: 

1 .  The  authority  citation  for  48  CFR 
parts  16  and  39  is  revised  to  read  as 
follows: 

Authority:  40  I'.S.C.  121(c);  10  L'.S.C. 
(  harger  1:^7;  and  42  U.S.C.  2473(c). 

PART  16— TYPES  OF  CONTRACTS 

16.401     [Amended] 

2,  Amend  section  16.401  by  adding 
paragraph  (e)  to  read  as  follows; 

16.401     General. 


(e)  For  related  incentive  concepts, 
refer  to  Subpart  39.3,  Share-in-Savings 
Contracting,  and  23.204,  Energy-savings 
performance  contracts. 

PART  39— ACQUISITION  OF 
INFORMATION  TECHNOLOGY 

Subpart  39.3  [Added] 

3.  Add  subpart  39.3  consisting  of 
sections  39.300  through  39.309.  to  read 
as  follows: 

Subpart  39.3 — Share-in-Savtngs 
Contracting 

39.300    Scope  of  subpart. 

This  subpart  implements  section  210 
of  the  E-Government  Act  of  2002  (Public 
Law  107-347)  by  prescribing  policies 
and  procedures  for  Share-in-Savings 
contracts  for  information  technology. 
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39.301  Daflnltions. 

As  used  in  this  subpart — 

Cancellation  means  the  cancellatiun 
(within  a  contractually  specified  time) 
of  the  total  requirements  of  all   , 
remaining  program  years.  Cancellation 
results  when  the  contracting  officer — 

(i)  Notifies  the  contractor  of 
nonavailability  of  funds  for  contract 
performance  for  any  subsequent 
program  year;  or 

(ii)  Fails  to  notify  the  contractor  that 
funds  are  available  for  performance  of 
the  succeeding  program  year 
requirement. 

Savings  means — 

(1)  Monetary  savings  to  an  agency;  or 

(2)  Savings  in  time  or  other 
quantifiable  benefits  realized  by  the 
agency,  including  enhanced  revenues 
(other  than  enhanced  revenues  from  the 
collection  of  fees,  taxes,  debts,  claims, 
or  other  amounts  owed  the  Federal 
Government). 

Share-in-Savings  contract  means  a 
contract  under  which — 

(1)  A  contractor  provides  solutions  for 
improving  the  agency's  mission-related 
or  administrative  processes  or  for 
accelerating  the  achievement  of  agency 
missions;  and 

(2)  The  Government  pays  the 
contractor  an  amoiuit  equal  to  a  portion 
of  the  quantifiable  savings  derived  by 
the  agency  from — 

(i)  Any  improvements  in  mission- 
related  or  administrative  processes  that 
result  from  implementation  of  the 
solution;  or 

(ii)  Acceleration  of  achievement  of 
agency  missions. 

39.302  Authority. 

The  E-Government  Act  of  2002 
(Jhiblic  Law  107-347)  authorizes  the 
head  of  an  agency  to  enter  into  a  Share- 
in-Savings  contract  for  information 
technology.  This  authority  expires  on 
September  30,  2005. 

39.303  Applicability. 

This  subpart  applies  only  to 
information  technology  projects  that  are 
appropriate  for  Share-in-Savings 
contracting  techniques. 

(a)  In  general,  use  of  Share-in-Savings 
contracts  should  be  considered  only  for 
projects  involving  significant  innovation 
or  process  transformation. 

(b)  Agencies  intending  to  use  this 
subpart  are  encouraged  to  complete  the 
"Share-in-Savings  Project  Screening 
Template"  at:  http://www.gsa/gov/ 
shareinsavings.  The  information 
provided  in  this  template  will  help  the 
General  Services  Administration  to 
assist  agencies  in  determining  the 
potential  effectiveness  of  using  the 
authority  of  this  subpart. 


(c)(1)  The  capital  programming 
requirements  of  0MB  Circular  A-11 
shall  apply  to — 

(i)  Share-in-Savings  projects  for  which 
funds  are  not  being  made  specifically 
available  for  the  full  costs  of 
cancellation  or  termination;  and 

(ii)  Other  Share-in-Savings  projects 
that  qualify  as  major  IT  investments,  as 
provided  in  the  Circular. 

(2)  Share-in-Savings  projects  not 
covered  by  paragraph  (c)(1)  shall  be  the 
subject  of  a  business  case  appropriate 
for  the  size  and  complexity  of  the 
project  as  determined  by  the  agency  and 
the  Office  of  Management  and  Budget. 

39.304  UmltatkMW  on  Share-in-Savings 
contract  period  of  performance. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  Share-in-Savings 
contract  shall  be  awarded  for  a  period 
of  not  more  than  5  years. 

(5)  A  Share-in-Savings  contract  may 
be  awarded  for  a  period  greater  than  5 
years,  but  not  more  than  10  years,  if 
other  applicable  requirements  do  not 
otherwise  limit  the  length  of  the 
contract  and  the  head  of  the  agency 
determines  in  writing  prior  to  award  of 
the  contract  that — 

(1)  The  level  of  risk  to  be  assumed 
and  the  investment  to  be  undertaken  by 
the  contractor  is  likely  to  inhibit  the 
Government  from  obtaining  the  needed 
information  technology  competitively  at 
a  fair  and  reasonable  price  if  the 
contract  is  limited  in  duration  to  a 
period  of  5  years  of  less;  and 

(2)  Use  of  the  information  technologj' 
to  be  acquired  is  likely  to  continue  for 
a  period  of  time  sufficient  to  generate 
reasonable  benefit  for  the  Government. 

39.305  Use  of  performance-based 
contracts. 

Share-in-Savings  contracts  shall  be 
performance-based  contracts.  Objective 
outcomes  and  performcmce  standards 
shall  be  used  to  measure  achievements 
and  milestones  that  must  be  met  before 
payment  is  made  (see  subpart  37.6). 

39.306  Share-in-Savings  baseline. 

(a)  Share-in-Savings  contracts  shall 
include  a  clause  containing  a 
quantifiable  baseline  that  is  to  be  the 
basis  upon  which  a  saving  share  ratio  is 
established  to  govern  the  amount  of 
payment  a  contractor  is  to  receive  under 
a  contract. 

(b)  Before  award  of  a  Share-in-Savings 
contract,  the  agency  senior  procurement 
executive  shall  determine  in  writing 
that  the  terms  of  the  baseline  clause  are 
quantifiable  and  will  likely  yield  value 
to  the  Government. 


39.307  Managing  retained  savings. 

(a)  Agencies  may  retain  savings  in 
excess  of  the  total  amount  of  savings 
paid  to  the  contractor  imder  the 
contract,  but  may  not  retain  any  portion 
of  such  savings  that  is  attributable  to  a 
decrease  in  the  number  of  civilian 
employees  of  the  Federal  Govenunent 
performing  the  function.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  savings  shall  be  credited  to  the 
appropriation  or  fund  against  which 
charges  were  made  to  carry  out  the 
contract  and  shall  be  used  for 
information  technology. 

(b)  Amounts  retained  by  the  agency 
under  this  subpart  shall — 

(1)  Without  further  appropriation, 
remain  available  until  expended;  and 

(2)  Be  applied  first  to  fund  any 
cancellation  or  termination  liabilities 
associated  with  Share-in-Savings 
procurements  that  are  not  fully  funded. 

39.308  Cancellatlon  or  termination. 

39.306-1     Paying  for  cancellation  or 
termination. 

(a)  The  amount  payable  in  the  event 
of  cancellation  or  termination  of  a 
Share-in-Savings  contract  shall  be 
negotiated  with  the  contractor  at  the 
time  of  contract  award. 

(b)  If  funds  are  not  made  available  for 
the  continuation  of  a  Share-in-Savings 
contract  in  a  subsequent  fiscal  year,  the 
contract  shall  be  cancelled  or 
terminated.  The  costs  of  cancellation  or 
termination  may  be  paid  out  of — 

(1)  Appropriations  available  for  the 
performance  of  the  contract; 

(2)  Appropriations  available  for 
acquisition  of  the  information 
technology  procured  under  the  contract, 
and  not  otherwise  obligated;  or 

(3)  Funds  subsequently  appropriated 
for  payments  of  costs  of  cancellation  or 
termination,  subject  to  the  limitations  in 
39.308-2. 

39.306-2    Funding  of  cancellation  or 
termination  liability. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  subsection,  the  funds 
obligated  for  Share-in-Savings  contracts 
must  be  sufficient  to  cover  any  potential 
cancellation  and/or  termination  costs. 

(b)(1)  The  head  of  an  agency  may 
enter  into  Share-in-Savings  contracts 
even  if  funds  are  not  made  specifically 
available  for  the  full  costs  of 
cancellation  or  termination  of  the 
contract  provided  that — 

(i)  The  action  is  approved  as  provided 
in  paragraph  (b)(l)(iii)  of  this 
subsection; 

(ii)  Funds  are  available  and  sufficient 
to  make  payments  with  respect  to  the 
ffrst  fiscal  year  of  the  contract;  and 
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(iii)  The  foUrnvirig  ronditions  drr  met 
regarding  the  funding  "t  cant  eilatinii 
and  termination  lidbilit\- 

(A)  The  amount  of  unfunded  lidl)ilit\ 
does  not  exceed  the  lesser  ot  2  5  [lert.ent 
of  the  estimated  costs  of  a  (am  ellatioii 
or  termination,  or  S5  nuUion 

(B)  An  unfunde(i  (  ancellatnm  nr 
termination  liabilit\  m  exces-,  of  S! 
million  has  been  apf)ro\ed  b\  the 
Director  of  the  (Iffice  nt  Mdnat;ement 
and  Budget 

(C)  Notification  ha>  bet'u  provided  to 
OMB  in  accordance  u  ith  paragraph  fc) 
of  this  subsection 

(2)  The  aggregate  number  nt  Share-in- 
Savings  contracts  that  mav  be  entered 
into  under  this  paragra{ih  mav  not 
exceed  5  in  each  of  fiscal  \■^^i^^  20m 
2004.  and  2005  for  each  of  th»'  tnjjiv.vijii; 
groups  of  agencies 

(i)  The  Department  .)t  !)»•!. 'Hs".  \AsA. 
and  the  Coast  Guartl, 


(ii)  All  other  agencies. 

'c)  In  addition  to  the  recjuirements 
spec  ified  m  paragra[)h  (b)  of  this 
subsection.  lUi  agencv  planning  to  award 
a  Share-in-Savings  contract  having  an 
unfunded  cam  ellation  or  termination 
liabilitv  in  iinv  amount  must  notify  the 
()ffi<  t'  of  Man<igement  and  Budget  at 
jt'a^t  ,U)  davs  prior  to  solicitation 
I■^^uanl  e 

39.303     Solicitation  requirements. 

(a)  Solu  itations  for  Share-in-Savings 
contra(  ts  ^h.ill  use  i  ompetitive 
pr(i(  edures  tn  the  maximum  extent 
prat  ti(  al'le   f.ai  ti  solicitation  shall 
nil  lud''  [irnv  i-^iiiiis  and  evaluatiim 
cnt'Tia  ''nsunu'.;  that  - 

1  j  I'll''  I  niitr.K  t  u's  share  ol  savings 
ftlei  t-.  thf  ^-.k■^  mvoived  and  market 
conditiiiiiN   ,ind 

(2)  '[  !i>'  ( .'A  t'niiiii'Ht  will  r<'alize  best 
value  tp  iiii  Ml''  1  '  I'ltrai  t 


(b)  Contracting  officers  should 
c(3nsider  the  use  of  a  technology 
refreshment  cdause  to  ensure  the 
information  technology  provided  under 
the  contract  incorporates  desired 
technological  advancements  throughout 
the  entire  period  of  contrac;t 
performance.  In  developing  such  a 
clause,  contracting  officers  should 
consider  similar  terms  and  conditions 
available  on  the  commercial  market. 

(c)  Contracting  officers  mav  include 
other  appropriate  clauses  not 
specifically  prescribed  in  the  FAR  to 
ensure  that  the  goals  of  the  Share-in- 
Savings  contract  are  attained,  provided 
that  such  clauses  are  consistent  with 
applicable  statutes  and  regulations. 

IhK  !)()(  .  (),-l-24H55  Filed  9-30-03:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  (jocuments  other  than  rules  or 
proposed  njles  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

National  Urban  artd  Community 
Forestry  Advisory  Council 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  Urban  and 
Community  Forestry  Advisory  Council 
will  meet  in  Savannah,  Georgia,  October 
16-18,  2003.  The  purpose  of  the 
meeting  is  to  discuss  emerging  issues  in 
urban  and  community  forestry. 

DATES:  The  meeting  will  be  held 
October  16-18,  2003.  A  tour  of  local 
projects  will  be  held  October  16  from  9 
a.m.  to  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Radisson  Hotel  Historic  Savannah, 
411  West  Bay  Street,  Savannah,  Georgia. 
Individuals  who  wish  to  speak  at  the 
meeting  or  to  propose  agenda  items 
must  send  their  names  and  proposals  to 
Suzanne  M.  del  Villar,  Executive 
Assistant,  National  Urban  and 
Community  Forestry  Advisory  Council, 
2000  Ascot  Parkway,  Unit  3816,  Vallejo, 
Ccilifomia  94591.  Individuals  may  fax 
their  names  and  proposed  agenda  items 
to  (707)  642-9201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  M.  del  Villar,  Urban  and 
Community  Forestry  Staff,  (707)  642- 
9201. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  is  open  to  the  public.  Comicil 
discussion  is  limited  to  Forest  Service 
staff  and  Council  members;  however, 
persons  who  wish  to  bring  urban  and 
conununity  forestry  matters  to  the 
attention  of  the  Council  may  file  written 
statements  with  the  Council  staff  before 
or  after  the  meeting.  Public  input 
sessions  will  be  provided. 


Dated:  September  25,  2003. 
Robin  L.  Thompson, 

Acting  Deputy  Chief,  State  and  Private 

Forestry. 

[FR  Doc.  03-24854  Filed  9-30-03;  8;45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Resource  Advisory 
Committee  Meeting 

AGENCY:  Lassen  Resource  Advisor>' 
Committee,  Susanville,  California, 
USDA  Forest  Service. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Pub.  L  92-463)  and  imder  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Lassen  National  Forest's  Lassen 
County  Resource  Advisory  Committee 
will  meet  Thursday,  September  11, 
2003,  in  Susanville,  California  for  a  field 
trip  and  field  business  meeting.  The 
meetings  are  open  to  the  public. 

SUPPLEMENTARY  INFORMATION:  The 

business  meeting  October  9,  2003  begins 
at  9  a.m.,  at  the  Lassen  National  Forest 
Headquarters  Office,  Caribou 
Conference  Room,  2550  Riverside  Drive, 
Susanville,  CA  96130.  Agenda  topics 
will  include:  Chairman  Voting  for 
Second  year.  Improve  the  Use  of 
Proxies,  Workshop  Report,  Fire  Safe 
Council  RAC  Project  Report,  and 
Review  Monitoring  Updates  Reports. 
Time  will  also  be  set  aside  for  public 
comments  at  the  beginning  and  end  of 
the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Andrews,  Eagle  Lake  District 
Ranger  and  Designated  Federal  Officer, 
at  (530)  257-4188;  or  RAC  Coordinator, 
Heidi  Perry,  at  (530)  252-6604. 

Elizal)eth  Norton, 

Acting  Forest  Supervisory. 

[FR  Doc.  03-24835  Filed  9-30-03:  8:45  am] 

BILUNG  CODE  3410-11 -M 


DEPARTMENT  OF  AGRICULTURE 

Hood/Wiilamette  Resource  Advisory 
Committee  (RAC) 

AGENCY:  Forest  Service,  USDA 


ACTION:  Action  of  meeting. 


SUMMARY:  The  Hood/Willamette 
Resource  Advisory  Committee  (RAC) 
will  meet  on  Friday,  October  24,  2003. 
The  meeting  and  field  trip  is  scheduled 
to  begin  at  9  a.m.  and  will  conclude  at 
approximately  4:30  p.m.  The  meeting 
will  be  held  at  the  Oregon  Community 
Credit  Union;  2880  Chad  Drive;  Eugene, 
Oregon;  (541)  681-6069.  The  tentative 
agenda  includes:  (1)  Finalizing 
Recommendations  on  2004  Projects;  (2) 
Field  Trip  to  2002  and  2003  Projects;  (3) 
Setting  up  Dates  and  Process  for  2005 
Projects;  and  (4)  Public  Forum. 

The  Public  Forum  is  tentatively 
scheduled  to  begin  at  9:15  p.m.  Time 
allotted  for  individual  presentations 
will  be  limited  to  3—4  minutes.  Written 
comments  are  encouraged,  particularly 
if  the  material  cannot  be  presented 
within  the  time  limits  for  the  Public 
Forum.  Written  comments  may  be 
submitted  prior  to  the  October  24th 
meeting  by  sending  them  to  Designated 
Federal  Official  Donna  Short  at  the 
address  given  below. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Donna  Short;  Sweet  Home 
Ranger  District;  3225  Highway  20: 
Sweet  Home,  Oregon  97386;  (541)  367- 
9220. 

Dated:  September  24,  2003 
Dallas  J.  Emch, 
Forest  Supenisor. 
[FR  Doc.  03-24839  Filed  9-30-03;  8:45  am] 

BILUNG  CODE  3410-11-W 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
Notice  of  Meeting 

AGENCY:  Notice  of  Resource  Advison,- 
Committee,  Sundance.  Wyoming. 
USDA,  Forest  Ser\'ice. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Black  Hills  National  Forests' 
Crook  County  Resource  Advisor\' 
Committee  will  meet  Monday,  October 
20,  2003  in  Sundance,  Wyoming  for  a 
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business  meeting  The  meetint^  is  open 

to  the  public. 

SUPPLEMENTARY  INFORMATION:  The 

business  meeting  on  October  2G.  begins 
at  6:30  PM,  and  the  I'S  Forest  Service. 
Bearlodge  Ranger  District  office.  121 
South  21st  Street.  Sundance.  Wyoming. 
Agenda  topics  will  include:  New  project 
proposals  for  fiscal  vear  2004,  updates 
on  previously  funded  projects, 
nominations  and  leadership  elections 
for  the  coming  vear  .A  public  forum  will 
begin  at  8:30  PM  (NtT) 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Kuzel.  Bearlodge  District  Ranger 
and  Designated  Federal  Officer,  at  [i07} 
283-1361. 

Steve  Kozel, 

Bi^arlod^f  District  Banger 

[FR  Doc.  03-24849  Filed  4-  U)-03.  8  45  rtrn] 

BILLING  CODE  3410-11 -M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notic:e  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  dutv  order,  finding,  or 
suspended  in\estigation. 

Background:  Fai  h  vear  during  the 
anniversarv  month  of  the  publication  of 
an  antidumping  or  countervailing  duty 
order,  finding,  or  suspension  (jf 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 


Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  351.213 
(2003).  that  the  Department  conduct  an 
administrative  review  of  that 
antidumping  or  countervailing  duty 
order,  finding,  or  suspended 
investigation. 

Opportunity  to  Request  a  Review:  Not 
later  than  the  last  day  of  October  2003. 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
October  for  the  following  periods: 


Penod 


4- 


Antldumping  Duty  Proceedings 

Brazil   CartKin  and  Certain  Alloy  Steel  Wire  Rod,  A-351-832    

Canada:  Cartwn  and  Certain  Alloy  Steel  Wire  Rod.  A-122-840  

Indonesia:  Cart)on  and  Certain  Alloy  Steel  Wire  Rod,  A-560-815  

Italy  Pressure  Sensitive  Tape.  A^75-059  

Malaysia  Extruded  Rubber  Thread  A-557-805  

Mexico:  CartxDn  and  Certain  Alloy  Steel  Wire  Rod  A- 201-830  

Moldova:  Cartxjn  and  Certain  Alloy  Steel  Wire  Rod.  A-841-805  

The  Peoples  Republic  of  China:  Banum  Chlonde  A-570-007       

The  People's  Republic  of  China  Certain  Cut-to-Length  Cartxin  Steel.  A-570-841 

The  Peoples  Republic  of  China.  Helical  Spring  Lock  Washers.  A-570-822  

The  Peoples  Republic  of  China:  Cotton  Shop  Towels,  A-570-003  

Tnnidad  and  Totsago:  Cartxjn  and  Certain  Alloy  Steel  Wire  Rod.  A  274-804  

Ukraine  Carbon  and  Certain  Alloy  Steel  Wire  Rod.  A-823-812  


4/15/02- 
4/1C/02- 
4/10/02- 
10/1/02- 
10/1/02- 
4/10/02- 
4/10/02- 
10/1/02- 
10/1/02- 
10/1/02- 
10/1/02- 
4/10/02- 
4/10/02- 


-9/30/03 
-9/30/03 
-9/30/03 
■9/30/03 
-9/30/03 
■9/30/03 
■9/30/03 
■9/30/03 
■9/30/03 
■9/30/03 
9/30/03 
•9/30/03 
■9/30/03 


Period 


Countervailing  Duty  Proceedings 

Brazil:  Cartxjn  and  Certain  Alloy  Steel  Wire  Rod.  C-351-833  

Canada  Cartxin  and  Certain  Alloy  Steel  Wire  Rod,  C-1 22-841  

Iran:  Roasted  In-Shell  Pistachios  C-507-601   

Suspension  Agreements 

Russia  Certain  Cut-to-Length  Cartx)n  Steel,  A-82 1-808 

Uranium,  A-821-802 
The  People  s  Republic  of  China.  Certain  Cut-to-Length  Cart)on  Steel,  A-570-849 


8/30/02-12/31/02 
2/8/02-12/31/02 
1/1/02-12/31/02 

10/1/02-9/30/03 
10/1/02-9/30/03 
10/1/02-9/30/03 


In  accordance  with  sec:tion  35 1,2 13(b) 
of  the  regulations,  an  interested  party  as 
defined  by  section  771(9)  of^e  Act  mav 
request  in  writing  that  the  Secretarv 
conduct  an  administrative  review   For 
both  antidumping  and  countervailing 
duty  reviews,  the  interested  partv  must 
specifv'  the  individual  producers  or 
exporters  covered  bv  an  antidumping 
finding  or  an  anticUimping  or 
countervailing  duty  order  or  suspension 
agreement  for  which  it  is  requesting  a 
review,  and  the  requesting  party  must 
state  why  it  desires  the  Secretary  to 
review  those  particular  producers  or 
exporters.  If  the  interested  party  intends 


for  the  Secretarv  to  review  sales  of 
merchandise  bv  an  exporter  (or  a 
producer  if  that  producer  also  exports 
merchandise  from  other  suppliers) 
which  were  produc:ed  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specificallv,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  c:over. 

As  explained  in  Antidumping  and 
Countervailing  Dutv  Proceedings: 
Assessment  of  Antidumping  Duties.  69 
FR  23954  (Mav  6,  2003).  the  Department 
has  clarified  its  practice  with  respect  to 


the  collection  of  final  antidumping 
duties  on  imports  of  merchandise  where 
intermediate  firms  are  involved.  The 
public  should  be  aware  of  this 
clarification  in  determining  whether  to 
request  an  administrative  review  of 
merchandise  subject  to  antidumping 
findings  and  orders.  See  also  the  Import 
Administration  Web  site  at  http:// 
ivww. ia.ita.doc. gov. 

Six  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  NW.,  Washington, 
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DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping/ 
Countervailing  Enforcement,  Attention: 
Sheila  Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Further,  in 
accordance  with  section  351.303(f)(l)(i) 
of  the  regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Department's  service  list. 
.  The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidiunping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  October  2003.  If  the 
Department  does  not  receive,  by  the  last 
day  of  October  2003,  a  request  for 
review  of  entries  covered  by  an  order, 
finding,  or  suspended  investigation 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  September  26,  2003. 
Melissa  G.  Skinner, 

Acting  Deputy  Assistant  Secretary.  Group  II, 

for  Import  Administration. 

[FR  Doc.  03-24904  Filed  9-30-03;  8:45  am] 

BILUNO  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  trade  Administration 

[A-570-880] 

Antidumping  Duty  Order:  Barium 
Cart)onate  from  the  People's  Republic 
of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACnON:  Notice  of  Antidumping  Duty 
Order. 

EFFECTIVE  DATE:  October  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  Layton  or  Tisha  Loeper-Viti  at 
(202)  482-0371  or  (202) 482-7425, 
respectively;  AD/CVD  Enforcement, 
Office  5,  Group  II,  Import 
Administration,  Room  1870, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 


Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  6,  2003,  the  Department  of 
Commerce  (the  Department)  published 
its  final  determination  in  the 
antidumping  duty  investigation  of 
barium  carbonate  from  the  People's 
Republic  of  China  (PRC).  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Barium  Carbonate 
from  the  People's  Republic  of  China,  68 
FR  46577  (August  6.  2003). 

Scope  of  Order 

The  merchandise  covered  by  this 
order  is  barium  carbonate,  regardless  of 
form  or  grade.  The  product  is  currently 
classifiable  under  subheading 
2836.60.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  vmtten  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Antidumping  Duty  Order 

On  September  19,  2003,  in  accordance 
with  section  735(d)  of  the  Tariff  Act  of 
1930,  as  amended,  (the  Act),  the 
International  Trade  Commission 
notified  the  Department  of  its  final 
determination  that  the  industry  in  the 
United  States  producing  barium 
carbonate  is  materially  injured  within 
the  meaning  of  section  735(b)(l)(A)(i)  of 
the  Act  by  reason  of  imports  of  the 
subject  merchandise  from  the  PRC. 

Therefore,  in  accordance  with  section 
736(a)(1)  of  the  Act,  the  Department  will 
direct  the  U.S.  Bureau  of  Customs  and 
Border  Protection  (BCBP)  to  assess, 
upon  further  advjce  by  the  Department, 
antidumping  duties  equal  to  the  amount 
by  which  the  normEil  value  of  the 
subject  merchandise  exceeds  the  export 
price  or  constructed  export  price  of  the 
subject  merchandise  for  all  relevant 
entries  of  bariiun  carbonate  from  the 
PRC.  The  antidumping  duties  will  be 
assessed  on  all  (1)  unliquidated  entries 
of  bariiun  carbonate  subject  to  tliis 
order,  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
March  17,  2003,  the  date  of  publication 
of  the  Department's  preliminary- 
determination  in  the  Federal  Register' , 
and  before  September  13,  2003;  and  (2) 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  ITC's 
notice  of  final  determination  in  the 


Federal  Register.  The  Department 
terminated  the  suspension  of 
liquidation  for  entries  of  subject 
merchandise,  piu-suant  to  section  733(d) 
of  the  Act,  on  September  13,  2003. 
Entries  of  barium  carbonate  from  the 
PRC  made  between  September  13.  2003 
and  the  day  preceding  the  publication  of 
the  ITC's  notice  of  final  determination 
in  the  Federal  Register,  are  not  liable  for 
the  assessment  of  antidumping  duties. 
On  or  after  the  date  of  publication  of 
the  ITC's  notice  of  final  determination 
in  the  Federal  Register,  the  BCBP  will 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 
duties,  a  cash  deposit  equal  to  the 
estimated  weighted-average 
antidumping  duty  margins  as  noted 
below.  The  "PRC-Wide  Rate"  applies  to 
all  exporters  of  subject  merchandise  not 
specifically  listed.  The  weighted- 
average  dumping  margins  are  as  follows: 


Manufacturer/exporter 

Weigtited- 

Average 

Margin 

(percent) 

Qingdao  Red  Star  Chemical 

Import  &  Export  Co.,  Ltd 

PRC-Wide  Rate  

34  44% 
81.30% 

'  See  Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Barium  Carbonate  from  the 
Peoples  Republic  of  China.  68  FR  12664  (March  17. 
2003). 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
barium  carbonate  from  the  PRC. 
pursuant  to  section  736(a)  of  the  Act. 
Interested  parties  may  contact  the 
Department's  Central  Records  Unit, 
Room  B-099  of  the  Main  Commerce 
Building,  for  copies  of  an  updated  list 
of  antidumping  duty  orders  currently  in 
effect. 

This  order  is  issued  and  published  in 
accordance  with  section  736(a)  of  Act 
and  19  CFR  351.211. 

Dated:  September  25,  2003. 
James  J.  Jochiun, 

Assistant  Secretary  for  Import 

A  dministra  tion . 

[FR  Doc.  03-24901  Filed  9-30-03;  8:45  am) 

BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-549-«13] 

Notice  of  Decision  of  the  Court  of 
International  Trade:  Canned  Pineapple 
Fruit  From  Thailand 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  decision  of  the  Court 
of  International  Trade. 
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SUMMARY:  On  September  15,  2003,  the 
United  States  C^ourt  of  Internationdl 
Trade  (CIT)  affirmed  the  Department  of 
U.ommerre's  resuhs  of  redetermuiation 
on  remand  of  the  final  results  of  the  fifth 
administrative  review  of  the 
antuiumping  duty  order  on  canned 
pineapple  fruit  from  Thailand  See  Miiiii 
Pmt'aDph  Companv.  Ltd  \   I'nitf^d 
States.  Slip  Op  03-120  (September  15. 
2003).  Court  No.  01-01017  (Maui 
Pineapple]  Consistent  with  the  decision 
of  the  L'nited  States  (^ourt  of  .Appeals  for 
the  Federal  Circuit  (Federal  C'ircuit)  in 
Timken  Co  v,  L'nited  States.  893  F.2d 
337  (Fed  Cir.  1990)  [Timken).  the 
Department  of  Commerce  (the 
Department)  is  notifying  the  public  that 
.\taui  Pineapple  and  the  CIT's  earlier 
opinion  in  this  case  were  "not  in 
harmony"  with  the  Department'-, 
original  results. 

EFFECTIVE  DATE:  October  1,  2003 
FOR  FURTHER  INFORMATION  CONTACT: 
David  La\ion  or  C^harles  Riggle.  Office  5. 
Croup  II.  AD/C'\'D  Enforcement,  Import 
Administration.  International  Trade 
Administration.  L'.S   Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  VVashingtim.  DC  20230: 
telephone:  (202)  482-0  ?:i  and  (202) 
482-0650,  respectively 

Background 

On  October  17.  2001,  the  Department 
published  a  notice  of  the  final  results  of 
the  fifth  review  of  canned  pineapple 
fruit  from  Thailand.  See  \'otice  of  Final 
Results  of  Antidumping  Dutv 
Administrative  Review  and  Rescission 
of  Administrative  Review  in  Part: 
Canned  Pineapple  Fruit  Frnm  Thailand. 
66  FR  52744  (October  17.  2001)  (Final 
Results).  Subsequent  to  the 
Department's  Final  Results.  Maui 
Pineapple  Company ,  Ltd.  filed  a  lawsuit 
challenging  these  results  Thereafter,  the 
CIT  issued  an  Order  and  (Jpirnon  dated 
.April  16.  2003  in  remanding  two  issues 
to  the  Department  See  .\lnui  Pineapple 
Company.  Ltd.  v   I  'nited  States.  264 
F.Supp  2d  1244  (Ct.  Infl  Trade  2003) 
(September  15.  2003).  Court  No.  01- 
01017.  Pursuant  to  the  CIT's  April  16. 
2003  Order  and  Opinion,  the 
Department  filed  its  remand  results  on 
June  16.  2003.  On  September  15.  2003. 
the  CIT  affirmed  the  Department's  final 
results  of  redetermination  in  Maui 
Pineapple. 

Timken  Notice 

In  Its  dec:ision  in  Tnnken,  tht-  Federal 
Circuit  held  that   pursuant  to  19  L'.S.C. 
1516a(e).  the  Department  must  publish 
notice  rjf  a  decision  of  the  CIT  which  is 
"not  in  harmony"  with  the 
Department's  result>  The  CIT's  decision 


in  Maui  Pineapple  and  its  .April  16. 
2003  Oriler  and  Opinion  in  this  case 
wt're  not  in  harm(m\  with  the 
Department's  final  antidumping  duty 
results  of  review   Thereforf\  publicaticm 
of  this  notice  fulfills  the  obligation 
imposed  upon  the  Department  by  the 
decision  in  Timken  In  addition,  this 
notice  will  serye  to  ( ontinue  the 
suspension  of  liquidation.  If  this 
decision  is  not  appealed,  or  if  appealed. 
if  it  is  upheld,  the  Department  will 
publish  amendeil  final  antidumping 
duty  results. 

Dated    .Septt-niher  2S.  2003. 
lames  |.  fochum. 
.Assistant  Secrptnrv  for  Import 
.-{(iwinistmtion 

(FR  [)()(    l).i-244().T  Filed  Sl-30-03;  8:45  am] 
BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-€79] 

Antidumping  Duty  Order:  Polyvinyl 
Alcohol  from  the  People's  Republic  of 
China 

AGENCY:  Import  .Administration. 
International  Trade  Administration. 
Department  of  Commerce 

ACTION:  .Notice  of  antidumping  duty 
order. 


SUMMARY:  Pursuant  to  section  736(a)  of 
the  Tariff  Act  of  1930.  as  amended,  the 
Department  of  C^ommercre  is  issuing  an 
antidumping  duty  order  on  polyvinyl 
alcohol  from  the  People's  Republic:  of 
C^hiud 

EFFECTIVE  DATE:  October  1.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Flizabeth  Fastwood  or  Alice  (Jibbons. 
AD  (AT)  Fiiforcement  (iroup  I.  Office  2. 
Import  Administration.  Internaticjnal 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  .Street  and 
Constitution  .A\enue,  NW,  Washington. 
DC  20230;  telephone  (202)  482-3874  or 
(202)  482-0498,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Scope  of  Order 

The  nierchanciise  covered  b\  this 
investigation  is  polyvinyl  alc;ohol 
(PVA).  This  produi't  consists  of  all  PVA 
hydrolvzed  in  excess  of  80  perc:ent, 
whether  or  not  mixed  or  diluted  with 
commercial  levels  of  defo.imer  or  boric 
acid,  except  as  noted  below 

The  follc^wing  products  are 
specifically  excluded  from  the  scope  of 
this  investigation 
(l)PVA  in  fiber  form. 


(2)  PVA  with  hydrolysis  less  than  83 
mole  percent  and  certified  not  for  use  in 
the  production  of  textiles. 

(3)  PVA  w'ith  hydrolysis  greater  than  85 
percent  and  viscosity  greater  than  or 
equal  to  90  cps. 

(4)  PVA  with  a  hydrolysis  greater  than 
85  percent,  viscosity  greater  thcin  or 
equal  to  80  cps  but  less  than  90  cps, 
certified  for  use  in  an  ink  jet 
application. 

(5)  PVA  for  use  in  the  manufacture  of  an 
excipient  or  as  an  excipient  in  the 
manufacture  of  film  coating  systems 
which  are  components  of  a  drug  or 
dietary  supplement,  and  accompanied 
by  an  end-use  certification. 

(6)  PVA  covalently  bonded  with 
cationic  monomer  uniformly  present  on 
all  polymer  chains  in  a  concentration 
equal  to  or  greater  than  one  mole 
percent. 

(7)  PVA  covalently  bonded  with 
carboxylic  acid  uniformly  present  on  all 
polymer  chains  in  a  concentration  equal 
to  or  greater  than  two  mole  percent, 
certified  for  use  in  a  paper  application. 

(8)  PVA  covalently  bonded  with  thiol 
uniformly  present  on  all  polymer 
chains,  certified  for  use  in  emulsion 
polymerization  of  non-vinyl  acetic 
material. 

(9)  PVA  covalently  bonded  with  paraffin 
uniformly  present  on  all  polymer  chains 
in  a  concentration  equal  to  or  greater 
than  one  mole  percent. 

( 10)  PVA  covalently  bonded  with  silan 
uniformly  present  on  all  polymer  chains 
certified  for  use  in  paper  coating 
applications. 

(11)  PVA  covalently  bonded  with 
sulfonic  acid  uniformly  present  on  all 
polymer  chains  in  a  concentration  level 
equal  to  or  greater  than  one  mole 
percent. 

(12)  PVA  covalently  bonded  with 
acetoacetylate  uniformly  present  on  all 
polymer  chains  in  a  concentration  level 
equal  to  or  greater  than  one  mole 
percent. 

(13)  PVA  covalently  bonded  with 
polyethylene  oxide  uniformly  present 
on  all  polymer  chains  in  a  concentration 
level  equal  to  or  greater  than  one  mole 
percent. 

(14)  PVA  covalently  bonded  with 
quaternary  amine  uniformly  present  on 
all  polymer  chains  in  a  concentration 
level  equal  to  or  greater  than  one  mole 
percent. 

(15)  PVA  covalently  bonded  with 
diacetoneacrylamide  uniformly  present 
on  all  polymer  chains  in  a  concentration 
level  greater  than  three  mole  percent, 
certified  for  use  in  a  paper  application. 

The  merchandise  under  investigation 
is  currently  classifiable  under 
subheading  3905.30.00  of  the 
Harmonized  Tariff  Schedule  of  the 
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United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Antidumping  Duty  Order: 

On  September  25,  2003,  the 
International  Trade  Commission  (the 
ITC)  notified  the  Department  of 
Commerce  (the  Department)  of  its  final 
determination  pursuant  to  section 
735(b)(l)(A)(i)  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  that  the  industry 
in  the  United  States  producing  PVA  is 
materially  injined  by  reason  of  less- 
than-fair-value  imports  of  subject 
merchandise  from  the  People's  Republic 
of  China  (PRC).  Therefore,  in 
accordance  with  section  736(a)(1)  of  the 
Act,  the  Department  will  direct  the  U.S. 
Bureau  of  Customs  and  Border 
Protection  (Customs)  to  assess,  upon 
further  advice  by  the  Department, 
antidumping  duties  equal  to  the  amount 
by  which  the  normal  value  of  the 
merchandise  exceeds  the  export  price  of 
the  merchandise  for  all  relevant  entries 
of  PVA  from  the  PRC.  These 
antidumping  duties  will  be  assessed  on 
all  imliquidated  entries  of  PVA  from  the 
PRC  entered,  or  withdrawn  from  the 
warehouse,  for  consumption  on  or  after 
March  20,  2003,  the  date  on  which  the 
Department  published  its  Notice  of 
Preliminary  Determination  erf  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Polyvinyl 
Alcohol  From  the  People's  Republic  of 
China,  68  FR  13674  (March  20,  2003). 

On  or  after  the  date  of  publication  of 
the  ITC's  notice  of  final  determination 
in  the  Federal  Register,  Customs  will 
require,  at  the  same  time  as  importer* 
would  normally  deposit  estimated 
duties  on  this  merchandise,  cash 
deposits  for  the  subject  merchandise 
equal  to  the  estimated  weighted-average 
antidumping  duty  margins  listed  below. 
The  PRC-wide  rate  applies  to  all 
exporters  of  subject  merchandise  except 
for  Sinopec  Sichuan  Vinylon  Works. 


Manufacturer/exporter 

Margin 
(percent) 

Sinopec  Sichuan  Vinyion 

Works  

PRC-wide 

6.91 
7.86 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
PVA  from  the  PRC,  pursuant  to  section 
736(a)  of  the  Act.  Interested  parties  may 
contact  the  Department's  Central 
Records  Unit,  Room  B-099  of  the  Main 
Commerce  Building,  for  copies  of  an 
updated  list  of  antidiunping  duty  orders 
currently  in  efi^ect. 


This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  9  CFR 
351.211. 

Dated:  September  25,  2003. 
James  J.  Jochum, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-24899  Filed  9-30-03;  8:45  am] 
BHJJNG  COOE  3S10-O&-S 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-58&-850] 

Antidumping  Duty  Order:  Polyvinyl 
Alcohol  from  the  Republic  of  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  antidumping  duty 
order. 

SUMMARY:  Pursuant  to  section  736(a)  of 
the  Tariff  Act  of  1930,  as  amended,  the 
Department  of  Commerce  is  issuing  an 
antidumping  duty  order  on  polyvinyl 
alcohol  from  the  Republic  of  Korea. 
EFFECTIVE  DATE:  October  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Irina 
Itkin  or  Jill  Pollack.  AD/CVD 
Enforcement  Group  I,  Office  2,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington,  DC  20230; 
telephone  (202)  482-0656  or  (202)  482- 
4593,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Scope  of  Order 

The  merchandise  covered  by  this 
investigation  is  polyvinyl  alcohol 
(PVA).  This  product  consists  of  all  PVA 
hydrolyzed  in  excess  of  80  percent, 
whether  or  not  mixed  or  diluted  with 
commercial  levels  of  defoamer  or  boric 
acid,  except  as  noted  below. 

The  following  products  are 
specifically  excluded  from  the  scope  of 
this  investigation: 

(1)  PVA  in  fiber  form. 

(2)  PVA  with  hydrolysis  less  than  83 
mole  percent  and  certified  not  for  use  in 
the  production  of  textiles. 

(3)  PVA  with  hydrolysis  greater  than  85 
percent  and  viscosity  greater  than  or 
equal  to  90  cps. 

(4)  PVA  with  a  hydrolysis  greater  than 
85  percent,  viscosity  greater  than  or 
equal  to  80  cps  but  less  than  90  cps. 
certified  for  use  in  an  ink  jet 
application. 

(5)  PVA  for  use  in  the  manufacture  of  an 
excipient  or  as  an  excipient  in  the 
manufacture  of  film  coating  systems 


which  are  components  of  a  drug  or 
dietary  supplement,  and  accompanied 
by  an  end-use  certification. 

(6)  PVA  covalently  bonded  with 
cationic  monomer  uniformly  present  on 
all  polymer  chains  in  a  concentration 
equal  to  or  greater  than  one  mole 
percent. 

(7)  PVA  covalently  bonded  with 
carboxylic  acid  uniformly  present  on  all 
polymer  chains  in  a  concentration  equal 
to  or  greater  than  two  mole  percent, 
certified  for  use  in  a  paper  application. 

(8)  PVA  covalently  bonded  with  thiol 
uniformly  present  on  all  polymer 
chains,  certified  for  use  ul  emulsion 
polymerization  of  non-vinyl  acetic 
material. 

(9)  PVA  covalently  bonded  with  paraffin 
uniformly  present  on  all  polymer  chains 
in  a  concentration  equal  to  or  greater 
than  one  mole  percent. 

(10)  PVA  covalently  bonded  with  silan 
uniformly  present  on  all  polymer  chains 
certified  for  use  in  paper  coating 
applications. 

(11)  PVA  covalently  bonded  with 
sulfonic  acid  uniformly  present  on  all 
polymer  chains  in  a  concentration  level 
equal  to  or  greater  than  one  mole 
percent. 

(12)  PVA  covalently  bonded  with 
acetoacetylate  uniformly  present  on  all 
polymer  chains  in  a  concentration  level 
equal  to  or  greatCT  than  one  mole 
percent. 

(13)  PVA  covalently  bonded  with 
polyethylene  oxide  uniformly  present 
on  all  polymer  chains  in  a  concentration 
level  equal  to  or  greater  than  one  mole 
percent. 

(14)  PVA  covalently  bonded  with 
quaternary  amine  uniformly  present  on 
all  polymer  chains  in  a  concentration 
level  equal  to  or  greater  than  one  mole 
percent. 

(15)  PVA  covalently  bonded  with 
diacetoneacrylamide  uniformly  present 
on  all  polymer  chains  in  a  concentration 
level  greater  than  three  mole  percent, 
certified  for  use  in  a  paper  application. 

The  merchandise  under  investigation 
is  currently  classifiable  luider 
subheading  3905.30.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Antidumping  Duty  Oorder 

On  September  25.  2003.  the 
International  Trade  Commission  (the 
ITC)  notified  the  Department  of 
Conmierce  (the  Department)  of  its  final 
determination  pursuant  to  section 
735(b)(l)(A)(i)  of  the  Tariff  Act  of  1930. 
as  amended  (the  Act),  that  the  industry 
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in  thf  United  Statns  producing  PVA  is 
mdtHridllv  injured  bv  reason  of  less- 
than-fair-value  imports  of  subjject 
niert:handise  from  the  Republii  of  Korer^ 
(Korea).  Tfierefore.  in  accordant:e  with 
sec:tion  7;i6(d)(l )  of  the  Act.  the 
Department  will  direct  the  US   Bureau 
of  Customs  and  Border  Protection 
(Caistoms!  to  assess,  upon  further  adv  ice 
b\  the  Department,  antidumping  duties 
equal  to  the  amount  by  whi(;h  the 
normal  value  of  the  rnerf:handise 
exceeds  the  export  [jrice  of  the 
merchandise  for  all  relevant  entries  of 
P\'A  from  Korea  Th^'se  antidumping 
duties  will  be  assessed  on  all 
unliquidated  entries  of  PV'A  finm  Kor'',) 
'-ntered.  or  withtirawn  from  the 
warehouse,  for  ( oiisumption  on  or  after 
March  2t).  2003.  the  date  on  which  the 
Dep.irtment  published  its  Sotice'  of 
Prflinunun'  Dt'ti'rminution  of  Sales  at 
Lfss  Than  Fair  Value  and  Postponement 
lit  Final  Determination:  Poly\'inyl 
Alcohol  From  the  Republic  of  Korea,  68 
FK  UUiHl  (March  20.  2003). 

On  or  after  the  date  'if  publication  of 
the  ITCVs  notice  of  final  (fetermination 
m  the  Federal  Register  Uustuns  will 
require,  at  th*'  >anu'  time  a-.  imp(jrters 
would  normalU  depusit  estimated 
duties  on  this  merchandise,  cash 
deposits  for  the  subjtKt  merchandise 
equal  to  the  estimated  weigfitt'd-averasf 
antidumping  dut\  margins  listed  belo\% 
The  .Ml  Others  rate  applies  to  all 
exporters  of  subject  mtTchandise  except 
for  DU  (Chemical  Companw  Ltd. 


DEPARTMENT  OF  COMMERCE 


Manufacturer/exporter 

Margin 
(percent) 

DC  Chemical  Company  Ltd. 
All  Others     

38  74 
32  08 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
PVA  from  Korea,  pursuant  to  section 

736(a)  of  the  Act   Interested  parties  ma\ 
contact  the  Departments  t^entral 
Records  Unit,  Room  B-099  of  the  Main 
Cjjmmerce  Building,  for  (  npics  nf  ,in 
updated  list  of  antidumping  duty  orders 
currentlv  in  effect. 

This  order  is  published  in  accordance 
with  section  736(al  of  the  At  t  and  9  CFR 
351.211 

Dated:  September  J'l    JDll  ( 
James  J.  )ochum. 

Aisistan t  St't  rvtary  jor  Import 

Administration. 

|FR  Doc    ():i-249()(i  Filed  »-30-03;  8:45  ami 

BILLING  CODE  3510-O&-S 


International  Trade  Administration 

[A-580-834] 

Stainless  Steel  Sheet  and  Strip  in  Coils 
from  the  Republic  of  Korea: 
Rescission  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
Internation.il  Trade  Administration. 
Department  of  ( Commerce. 
ACTION:  Notii  e  of  Rescission  of 
Antidumping  Duty  Administrative 
Review. 

summary:  On  August  22.  2003.  in 

rfspiinse  to  tmedv  request  from  Dai^'ang 
Metal  Corporation  Ltd    C'DMC").  a 
Kort'an  prodm  fv  and  exporter  of  subject 
men  handise.  tii--  Department  of 
( Commerce  C  tfie  Dep.irtment") 
published  a  notu  e  <d  iruti<ition  of  an 
antidumping  duty  administrative  review- 
on  stainless  steel  sh'-et  anfl  strip  in  coils 
("SSSS")  from  the  Republii  of  Korea  for 
the  period  luh  1    2(H)2  through  June  30. 
2003.  See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revcxation  in 
Part.  68  FR  S()7.tO  (August  22,  2003) 
{"Initiation  \(Hue"].  On  August  27, 
2003,  13M(;  withiirew  its  request  for  an 
administrati\'e  review.  Therefore,  as 
DM(,  was  till-  onl\  party  to  re(juest  a 
review,  the  Department  is  resc:inding 
this  review,  in  k  i  ordance  with  19  CFR 
3,51,213(d)(l) 
EFFECTIVE  DATE:  ( J(  tober  1    200. i 

FOR  FURTHER  INFORMATION  CONTACT:  Lilit 
Ast\ats,itrian,  Import  .Xdmiiiistration, 
International  Trade  Administration, 
U  ,S   Department  of  Commerce.  14th 
.Street  and  Constitution  Avenue,  NVV., 
Washington.  D.t].  20230.  telephone: 
(2021 4H2-H412 
SUPPLEMENTARY  INFORMATION: 

Background 

On  lulv  2,  2003.  the  Department 
publislied  ,1  until  t'  of  oppnrtiinitv  to 
request  administrate  e  review.  See 
X'ltue  of  opportnnitv  to  request 
administrative  n-vicw  of  antidumping  or 
countervailing  dutv  order,  finding,  or 
suspended  investigation.  hH  FR  39511 
(July  2,  2003)  On  Julv  31,  2003.  DMC 
requested  that  the  Department  conduct 
an  administrativf  review  of  its  sales  of 
the  subject  merchandise  during  the 
period  )ulv  1,  2002  through  |une  30, 
2003   On  .\ugiist  22.  200. L  the 
Department  published  its  Initiation 
X'otice  on  SSS.S  from  the  Republic  of 
Korea  On  August  27,  200. L  DMC 
witlidrew  its  request  for  the 
afiministr<iti\e  review  and  rec^uested 


that  the  Department  rescind  the  review. 
See  Letter  to  Withdraw  DMC's  Review 
Request  dated  August  27.  2003. 

Rescission  of  Review 


Pursuant  to  19  CFR  351.213(d)(1),  the 
Department  will  rescind  an 
administrative  review',  in  whole  or  in 
part,  if  a  party  that  requested  a  review 
withdraws  the  request  within  90  days  of 
the  date  of  publication  of  the  notice  of 
initiation  of  the  requested  review,  DMC, 
the  only  interested  party  to  request  an 
administrative  review  for  this  time 
period,  withdrew  its  request  for  review 
within  the  90  day  time  limit, 
accordingly,  we  are  rescinding  the 
administrative  review  for  the  period 
luly  1,  2002  through  [une  30,  2003,  and 
will  issue  appropriate  assessment 
instructions  to  the  U,S,  Bureau  of 
C'ustoms  and  Border  Protection. 

This  determination  is  issued  in 
accordance  with  19  CFR  351.213(d)(4) 
and  section  751(i)(l)  of  the  Tariff  Act  of 
1930,  as  amended. 

Dated:  September  2.5.  2003. 
Joseph  A.  Spetrini, 

Deputy  Assistant  .S'ei  retarv  tor  Import 
.Administration.  Group  III 
IFR  Dm:   03-24902  Filed  9- .30-03:  H:45  am) 
BILUNG  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651:  80  Stat.  897;  15  CFR  part 
301).  we  invite  comments  on  the 
question  of  whether  an  instrument  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instrument 
shown  below  is  intended  to  be  used,  is 
being  manufactured  in  the  L'nited 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  (Commerce,  Washington. 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  Suite  4100\V,  U.S.  Department  of 
Commerce,  Franklin  Court  Building, 
1099  14th  Street,  NW,.  Washington,  DC. 

Docket  Number:  03-^346.  Applicant: 
Colorado  State  University,  200  W.  Lake 
Street.  Fort  Collins,  CO  80523. 
Instrument:  Piezoelectric  Scanning 
Stage,  Model  NTS-30.  Manufacturer: 
Nanonics  Imaging  Ltd.  Israel.  Intended 
Use:  The  instrument  is  intended  to  be 
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used  for  research  involving 
deoxyribonucleic  acid  (DNA)  and 
protein,  often  fluorescently  labeled  with 
rhodamine,  and  to  investigate 
interactions  among  DNA,  core  histone 
proteins  (Hi,  H2A,  H3,  H4),  and  NAP- 
1  (Nucleosome  Assembly  Protein  1)  and 
their  involvement  in  the  assembly  and 
disassembly  of  chromatin.  Application 
accepted  by  Commissioner  of  Customs: 
August  28,  2003. 

Gerald  A.  Zerdy, 

Program  Manager.  Statutory  Import  Programs 

Staff. 

|FR  Doc.  03-24898  Filed  9-30-03;  8:45  am] 

BKUNS  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free-Trade 
Agreement,  Article  1904  NAFTA  Panel 
Reviews;  Notice  of  Request  for  an 
Extraordinary  Challenge  Committee 

agency:  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  request  for  an 
Extraordinary  Challenge  Committee  to 
review  the  binational  NAFTA  Panel 
decisions  of  March  27,  2002;  October 
15.  2002;  April  28,  2003  and  Jime  24, 
2003  in  the  matter  of  Pure  Magnesiimi 
from  Canada — Full  Sunset  Review, 
Secretariat  File  No.  USA/CDA-2000- 
1904-06. 

SUMMARY:  On  September  24,  2003,  the 
Office  of  the  United  States  Trade 
Representative  filed  a  Request  for  an 
Extraordinary  Challenge  Committee  to 
review  decisions  as  stated  above  with 
the  United  States  Section  of  the  NAFTA 
Secretariat  pursuant  to  Article  1904  of 
the  North  American  Free  Trade 
Agreement.  Committee  review  was 
requested  of  the  full  sunset  review  of 
the  antidumping  duty  order  made  by  the 
International  Trade  Administration, 
respecting  Piue  Magnesiimi  From 
Canada.  These  determinations  were 
published  in  the  Federal  Register.  The 
NAFTA  Secretariat  has  assigned  Case 
Number  ECC-2003-1904-01USA  to  this 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061,  14th  and  Constitution  Avenue, 
Washington.  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 


antidimiping  and  coiutervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
coimtervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  )anuary  1, 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1 904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23,  1994 
(59  FR  8686). 

A  Request  for  an  Extraordinary 
Challenge  Committee  was  filed  with  the 
United  States  Section  of  the  NAFTA 
Secretariat,  pursuant  to  Article  19Q4  of 
the  Agreement,  on  September  24,  2903^, 
requesting  panel  review  of  the  full 
simset  review  of  the  antiduimping  duty 
order  described  above. 

The  Rules  provide  that: 

(a)  A  Party  or  participant  in  the  panel 
review  who  proposes  to  participate  in 
the  extraordinary  challenge  proceeding 
shall  file  with  the  responsible 
Secretariat  a  Notice  of  Appearance 
within  10  days  after  the  filing  of  the  first 
Request  for  Extraordinary  Challenge 
Committee  (the  deadline  for  filing  a 
Notice  of  Appearance  is  October  6, 
2003);  and 

(b)  All  briefs  shall  be  filed  within  21 
days  after  the  Request  for  Extraordinary 
Challenge  Committee  (the  deadline  for 
filing  briefs  is  October  15.  2003):  Dated: 
September  25,  2003. 

Dated;  September  25.  2003. 
Caratina  L.  Alston, 

United  States  Secretary.  NAFTA  Secretariate. 
[FR  Doc.  03-24878  Filed  9-30-03;  8:45  am] 

BILUNG  CODE  3510-CT-P 


DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

[Docket  No.  030910229-3240-02] 
Minority  Business  Financing 

agency:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA)  publishes 
this  notice  to  extend  the  comment 
period  on  a  notice  requesting  comments 


on  the  directibn  of  minority  business 
financing  published  on  Monday, 
September  22,'  2003  (68  FR  55032). 
MBDA  extends  the  conunent  period  by 
1 5  days  to  provide  the  public  more  time 
to  submit  conunents.  The  new  deadline 
for  comments  is  October  22,  2003. 
DATES:  All  comments  must  be  received 
or  postmarked  by  October  22,  2003. 
ADDRESSES:  Comments  may  be  mailed  to 
the  following  address:  Ms.  Anita  Cooke 
Wells,  Chief,  Office  of  Business 
Development,  HCHB,  Room  5063, 
Minority  Business  Development 
Agency,  U.S.  Department  of  Commerce, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230,  or  e- 
raailed  to:  awells@mbda.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Ms.  Anita 
Cooke  Wells,  Chief,  Office  of  Business 
Development,  at  (202)  482-1940. 

Dated:  September  26,  2003. 
Ronald  N.  Langston, 

National  Director,  Minority  Business 
Development  Agency. 

[FR  Doc.  03-24879  Filed  9-30-03;  8:45  am] 
BILUNG  CODE  3510-21-P 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademari(  Office 

Sut>mission  for  0MB  Review; 
Comment  Request 

The  United  States  Patent  and 
Trademark  Office  (USPTO)  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  United  States  Patent  and 
Trademark  Office  (USPTO). 

Title:  Admittance  to  Practice  and 
Roster  of  Registered  Patent  Attorneys 
and  Agents  Admitted  to  Practice  Before 
the  United  States  Patent  and  Trademark 
Office  (USPTO). 

Form  Number(s):  PTO-158,  PTO- 
158A,  PTO-275,  PTO-107A,  PTO-1209. 
PTO  2125,  PTO  2126.  PTO  2149. 

Agencv  Approval  Number:  0651- 
0012. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  97,282  hours  annually. 

Number  of  Respondents:  72,280 
responses  per  year. 

Ave.  Hours  per  Response:  The  USPTO 
estimates  that  it  will  take  the  registered 
practitioner  or  agent  approximately  10 
minutes  (0.17  hours)  to  complete  the 
forms  for  annual  practitioner 
registration  renewal,  ttie  request  for 
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voluntary  inactive  status,  and  thi' 
rt'(|ut'st  fur  rt'storatiiin  to  active  status 
from  \nluntar\'  inactive  status.  It  is 
estimated  tii  take  1  hours  (2.U)  to 
complete  the  continuing  educ.ition 
[irogram  bv  a  registered  attorney  or 
at^^-nt  with  delinquencv.  !t  is  estimated 
to  take  and  1  hours  and  10  minutes 
_'  1 "  hour->)  to  (  omplete  the  continuint; 
edui  atiDii  proi^ram  b\-  a  registered 
attorney  or  agent  with  delinquenc:y  and 
reiiistatomtr^nt.  antl  2  hours  and  15 
minutes  12.25  hours)  for  the  paper-based 
\ersinn  of  the  annual  practitioner 
registration/continuing  legal  education 
program — 15  minutes  (0,25  hours)  to 
re(]ue>t  the  materials  and  an  average  of 
J  hour>  (2.0)  to  complete  the  continuing 
legal  education  exam  on  paper.  It  is 
estimated  to  take  15  minutes  (0.25 
hours)  for  a  sponsor  to  complete  the 
application  for  [ire-approval  of  a 
continuing  education  program.  It  is 
expected  to  take  t>  hours  (6.0)  to 
complete  the  registration  examination  to 
bei  ome  d  regi>tere(i  patent  practitioner. 
It  is  expected  to  take  40  hours  (40.0)  to 
complete  the  petition  for  reinstatement 
after  dis(  iplinarv  removal.  These  times 
iiic  lude  time  to  gather  the  necessar\ 
information,  and  prepare  and  submit  the 
forms  and  requirements  in  this 
coUection. 

.Veeds  and  Cse.s  This  intormatinn  is 
required  bv  35  U.S.C  2(bi(2)(ni, 
administered  bv  the  USPTU  through  J 7 
CFR  10.5-10.11  and  10.170  The 
informatum  is  used  b\  the  Diret  tor  of 
the  Office  of  Enrollment  and  Discipline 
(OED)  to  determine  if  the  applicant  for 
registration  is  of  good  moral  character 
and  repute;  has  the  necessary  legal, 
scientific,  and  technical  qualifi(.ations; 
and  is  otherwise  competent  to  advise 
and  assist  applicants  in  the  presentation 
and  prose<:ution  of  applications  for 
patent  grants.  The  I'SPTC)  is  submitting 
this  collection  in  support  of  a  proposed 
rulemaking.  "C^hanges  to  Representation 
of  Others  Before  the  I'nited  States 
Patent  and  Trademark  Office    (KIN 
0651-AB55).  In  this  notice  of  proposed 
rulemaking,  the  IJSPTO  is  proposing  to 
update  the  rules  and  procedures 
regarding  the  enrollment  and 
recognition  of  individuals  to  practif.e  as 
attorneys  and  agents  before  the  I'SPTO 
in  patent,  trademark,  and  other  non- 
patent matters   These  proposed  changes 
are  also  expected  to  improve  how  the 
USPTO  handles  applications  for 
registration  and  petitions 

Affected  Public  Individuals  or 
households;  business  or  other  foi-profit; 
the  Federal  Government:  and  State. 
Local  or  Tribal  (io\ernnients 

Frequency:  On  oc:casion 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 


nSlB  Pesk  Officer  David  Rostker. 
(202)  ,W5-.JK47 

Copies  of  the  above  information 
collectiun  proposal  can  be  obtained  by 
calling  or  writing  Sus.ui  K   Brown. 
Records  Officer.  Office  of  the  f:hief 
Information  Officer.  ( )flii  e  ot  Data 
Architecture  and  Servii:es,  (703)  .308- 
7400.  U.S.  Patent  .tnd  Trademark  Office. 
P().  Box  1450.  Alexandria    \  irgiiiia 
22313,  Attn:  CPK  3  Suite  tin.  or  bv  e- 
mail  at  susan  hrnwn"  usiitn  L,'fn 

Written  comments  and 
recommendations  for  the  profjosed 
information  txiUection  should  be  sent  on 
or  before  October  31.  2()0.i  to  David 
Rostker.  OMH  Desk  Offi(  er.  Rof)m 
10202.  New  lAei  uti\.>  Office  Building, 
Washiiiut"ii    DC  Jil.'iiH 

Dated   September  24.  2003. 
Susan  K.  Brown, 

Records  Officer.  USPTO.  Office  of  Data 
Architecture  and  Services.  Data 
Administration  Division. 
[FK  Doc,  03-24850  Filed  9-3(V-fl  i.  8  4S  ami 

BILLING  COOe  3510-16-  P 


DEPARTMENT  OF  ENERGY 

Nuclear  Engineering  Education 
Research  (NEER)  Program  Solicitation 
Number  DE-PS07-03ID14540 

AGENCY:  Idaho  ( )per<itions  Office,  DOE. 
ACTION:  Notu  e  i<\  availabilitv  of 
solicitation  lor  awarils  of  linaiu:ial 
assistance. 

SUMMARY:  The  U.S.  Department  of 

Hiierg\  .  Idaho  Operations  Office,  is 
soliciting  applic  ations  for  resea/ch  and 
development  grant  awards  in  nuclear 
engineering  topics.  It  is  anticipated  that 
on  September  25,  200.'!.  a  full  text  for 
Solii  itation  Number  DE-PS()7- 
0,i ID  14540  for  the  2004  NEER  Program 
will  be  made  available  at  the  industrv 
Iiiterac  tive  Procurement  System  (UPS) 
Well  site  at:  http'/e-center.(U>e  gov:  The 
deadline  for  receipt  of  applications  will 
be  on  No\ember  12,  2003   Ap[)lications 
are  to  be  submitted  via  the  UPS  Web 
site.  Directions  on  how  to  apply  and 
submit  applu  ations  are  detailed  under 
the  solicitation  on  the  Web  site 
FOR  FURTHER  INFORMATION  CONTACT:  Seb 
klein.  ( .ontract  Spe<;ialist  at 
kl^'ins!ii"<id  doe.gnv. 

SUPPLEMENTARY  INFORMATION:  The 

soil!  it.ition  will  be  issued  in  accordance 
with  10  CFR  part  t)00,b(b).  eligibility  for 
awards  under  this  program  will  he 
restricted  to  L'  S.  colleges  and 
universities  with  nuclear  engineering 
degree  programs  or  options  or  an 
operating  research  reactor,  because  the 
purpose  of  the  Nuclear  Engineering 


Education  Research  (NEER)  program  is 
to  (1 )  support  basic  research  in  nuclear 
engineering;  (2)  assist  in  developing 
nuclear  engineering  students;  and  (3) 
f:ontribute  to  strengthening  the 
academic  community's  nuclear 
engineering  infrastructure. 

The  statutory  authority  for  this 
program  is  Pub.  L.  95-91. 

Issued  in  Iiidiio  Falls  on  September  22, 

Michael  L.  Adams. 

.-\r(int;  Dim  tor.  Prucurnment  Services 
Ihvisian. 

FK  Doc,  0:<-.'4H7.f  Filed  9-,f0-ti:):  H:45  am) 
BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Paducah 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
met^ting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Paducah.  The 
F'ederal  Advisory  (Committee  Act  (Pub. 
L.  No.  92-4t)3.  8fi  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Thursdav.  October  16.  2003,  5:30 
p  m.-9:30  p.m. 

ADDRESSES:  1 1 1  Memorial  Drive, 
Barkley  Ontre.  Paducah,  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianna  Feireisel.  Deputy  Designated 
Federal  Officer  (DDFO),' Department  of 
Energy  Paducah  Site  Office,  Post  Office 
Box  1410.  Paducah,  Kentucky  42001, 
(270)441-6812 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board;  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration  and  waste 
management  activities. 

Tentative  Agenda 

5:30  p.m.     Informal  Discussion 

6  p.m.     Call  to  Order;  Introductions; 

Approve  September  Minutes; 

Review  Agenda 
6:10  p  m.     DDFO's  Comments 

•  ES  &  H  Issues 

•  Budget  Update 

•  Environmental  Management  Project 
Updates 

•  Citizen  Advisory  Board  (CAB) 
Recommendation  Status 

•  Other 

6:30  p.m.     Federal  Coordinator 

Comments 
6:40  p.m.     Ex-officio  Comments 
6:50  p.m.     Public  Comments  and 

Questions 


/ 
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7  p.m.    Break 

7:10  p.m.     Presentation 

•  Depleted  Uranium  Hexafloiiride 
(DUF6) 

•  Cleanup  Scope 

7:55  p.m.     Public  Comments  and 

Questions 
8:05  p.m.     Administrative  Issues 

•  Review  of  Work  Plan 

•  Review  of  Next  Agenda 

8:25  p.m.     Review  of  Action  Items 
8:40  p.m.     Task  Force  and 
Subcommittee  Reports 

•  Water  Task  Force 

•  Waste  Operations  Task  Force 

•  Long  Range  Strategy/Stewardship 

•  Community  Concerns 

•  Public  Involvement/Membership 
9:10  p.m.     Final  Comments 

9:30  p.m.     Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  David  Dollins  at  the  address 
listed  below  or  by  telephone  at  (270) 
441-6819.  Requests  must  be  received 
five  days  priorjto  the  meeting  and 
reasonable  pr^ision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Deputy  Designated  Federal  Officer 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comments  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  as  the  first 
item  of  the  meeting  agenda. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Department  of  Energy's 
Environmental  Information  Center  and 
Reading  Room  at  115  Memorial  Drive, 
Barkley  Centre,  Paducah,  Kentucky 
between  8  a.m.  and  5  p.m.  on  Monday 
thru  Friday  or  by  writing  to  David 
Dollins,  Department  of  Energy  Paducah 
Site  Office,  Post  Office  Box  1410,  MS- 
103,  Paducah,  Kentucky  42001  or  by 
calling  him  at  (270)  441-6819. 

Issued  at  Washington,  DC  on  September 
25.  2003. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

[FR  Doc.  03-24868  Filed  9-30-03;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Hanford 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 

meeting  of  the  Environmental 

Management  Site-Specific  Advisory 

Board  (EM  SSAB).  Hanford.  The  Federal 

Advisory  Committee  Act  (Pub.  L.  92- 

463,  86  Stat.  770)  requires  that  public 

notice  of  these  meetings  be  announced 

in  the  Federal  Register. 

DATES:  Thursday,  November  6,  2003;  9 

a.m.-5  p.m.,  Friday,  November  7,  2003; 

8:30  a.m.-4  p.m. 

ADDRESSES:  Doubletree  Hotel  Columbia 

River,  1401  North  Hayden  Island  Drive. 

Portland,  OR;  Phone:  (503)  283-2111. 

Fax:  (503) 283-4718. 

FOR  FURTHER  INFORMATION  CONTACT: 

Yvonne  Sherman,  Public  Involvement 

Program  Manager,  Department  of  Energ\- 

Richland  Operations  Office,  825  Jadwin, 

MSIN  A7-75,  Richland,  WA  99352; 

Phone:  (509)  376-6216;  Fax:  (509)  376- 

1563. 

SUPPLEMENTARY  INFORMATKM: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  reconunendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

Thursday,  November  6,  2003 

•  Tank  Waste  Supplemental 
Technologies  Workshop  and  Draft 
Advice 

•  DOE-Richland  Operation  Office 
Risk-Based  End  State  Vision  Discussion 
and  Draft  Advice 

•  Discussion  of  DOE  Office  of  River 
Protection  Baseline  and  DOE-Richland 
Operation  Baseline  (Fluor  Hanford 
Work  Scope) 

•  Briefing  and  Discussion  of  the 
Spent  Fuel  Project 

Friday,  November  7,  2003 

•  Update  on  the  Draft  Tank  Waste 
Closiu-e  Environmental  Impact 
Statement 

•  Technology  Progress:  Carbon 
Tetrachloride,  N-Springs,  618-10/11 
Waste  Sites 

•  Adoption  of  Draft  Advice: — Tank 
Waste  Supplemental  Technologies — 
Risk-Based  End  State  Vision 

•  Committee  Updates 

•  Identification  of  Topics  for  the 
February  Board  Meeting 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 


pertaining  to  agenda  items  should 
contact  Yvorme  Sherman's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  equal  time  to  present  their 
comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585,  between  9 
a.m.  and  4  p.m..  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  Yvonne 
Sherman,  Department  of  Energy 
Richland  Operation  Office,  825  Jadwin, 
MSIN  A7-75,  Richland.  WA  99352,  or 
by  calling  her  at  (509)  376-1563. 

Issued  at  Washington.  DC.  on  September 
26.  2003. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  03-24870  Filed  9-30-03;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oak  Ridge 
Reservation 

AGENCY:  Department  of  Energy.  - 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Oak  Ridge.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63,  86  Stat.  770)  requires  that 
public  notice  of  this  meeting  be 
announced  in  the  Federal  Register. 
DATES:  Wednesday,  October  8,  2003;  6 
p.m. 

ADDRESSES:  DOE  Information  Center. 
475  Oak  Ridge  Turnpike,  Oak  Ridge, 
TN. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 

Halsey,  Federal  Coordinator, 
Department  of  Energy  Oak  Ridge 
Operations  Office.  P.O.  Box  2001.  EM- 
90,  Oak  Ridge.  TN  37831.  Phone  (865) 
576-4025;  Fax  (865)  576-5333  or  e-mail: 
halseypj&oro.  doe.gov. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 


56626 


Federal  Register/ Vol.  68.  No.   190/ Wednesday,  October  1,  2003 /Notices 


to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

The  meeting  presentation  will  feature  an 
over\'iew  of  the  Federal  Advisorv* 
Committee  Act.  Conflict  of  Interest 
Guidance  and  Oak  Ridge  Site  Specific 
Advisor*'  Board  Bv-Laws 

Public  Participation  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Pat  HaJsey  at  the  address  or 
telephone  number  listed  above 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  int  hide  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  d 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  c;omments  This  Federal 
Register  notice  is  being  published  If^ss 
than  15  days  prior  to  the  meeting  date 
due  to  programmatic  issues  that  had  to 
be  resolved  prior  to  the  meeting  date. 

Minutes-  Minutes  of  this  meeting  w  il! 
be  available  for  public  review  and 
copying  at  the  Department  of  Energy's 
Information  Onter  at  475  Oak  Ridge 
Turnpike.  Oak  Ridge,  TN.  between  8 
a.m.  and  5  p.m.  Monday  through  Friday, 
or  bv  writing  to  Pat  Halsey.  Department 
of  Energv  Oak  Ridne  Operatums  Office. 
P  ()  Box  2001.  EM-90.  Oak  Ridge,  TN 
A7H3\.  or  by  calling  her  at  (865)  576- 
4025 

Issued  at  Washington,  DC,  on  September 
25,  2001 

Rachel  M.  Samuel. 

Deputy  Advisory  Committee  Management 
Officer 
(FK  Doc.  03-24871  Filed  9-30-03;  8:45  am] 

BILLING  CODE  6450-0  IP 


DEPARTMEhfT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Energy  InformatHui 
.Administration  lEI.Aj,  Department  of 
Energy  [DOE! 

ACTION:  .-Xgency  inforindtmn  (.ullec  tioii 
activities   proposed  collection;  comment 
request. 


summary:  The  EIA  is  soliciting 
comments  on  the  proposed  one-year 
extension  to  the  Form  EIA-1605, 
■'Voluntary  Reporting  of  Greenhouse 
Gases,  "  (long  form)  and  the  Form  EIA- 
1605EZ,  "Voluntary  Reporting  of 
Greenhouse  Gases,"  (short  form). 
DATES:  ('omments  must  be  filed  by 
December  1,  2003.  If  you  anticipate 
difficulty  in  submitting  comments 
within  that  period,  contact  the  person 
listed  below  as  soon  as  possible. 
ADDRESSES:  Send  comments  to  Stephen 
E.  Calopedis.  To  ensure  receipt  of  the 
comments  by  the  due  date,  submission 
by  FAX  (202-58H-3045)  or  e-mail 
{Stephen  calopedisaeia.doe.gov)  is 
recommended  The  mailing  address  is 
Energy  Information  Administration,  EI- 
81.  Forrestal  Building,  LIS.  Department 
of  Energy.  Washington,  Dt^  20585. 
Alternatively,  Stephen  Calopedis  may 
he  contacted  by  telephone  at  202-586- 
1  156. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
c  opies  of  anv  foriiis  and  instructions 
should  be  directed  to  Stephen  Calopedis 
at  the  address  listed  above  or  can  be 
obtained  at  http  //www  eia  doe.gov/oiaf/ 
lt>()5  fornis  html. 
SUPPLEMENTARY  INFORMATION: 

1   Background 

II.  Current  .-Kctions 

III.  Request  for  Comments 

I.  Background 

Thf  Federal  Energy  Administration 
Act  of  1974  (Pub  L.  93-275.  15  U.S.C. 
761  et  seq.]  and  the  DOE  Organization 
Act  (Pub.  L.  95-91,  42  C.S.C   7101  et 
seq.]  require  the  EIA  to  carry  out  a 
centralized,  comprehensive,  and  unified 
energy  infoniiation  program  This 
program  collects,  evaluates,  assembles, 
analyzes,  and  disseminates  information 
on  energy  resource  reserves,  production. 
demand,  technologx ,  and  related 
economic  and  st.itistu  al  intonnatiim. 
This  iiifurin.itKin  is  used  to  assess  the 
adeqihK A  ol  energs  resources  to  meet 
near  and  longer  term  domestic 
demands. 

The  EIA,  as  part  of  its  effort  to  comply 
with  the  Paperwork  Reduction  Act  of 
1995  (Pub   L    104-13.  44  I'  S.C.  chapter 
35),  provides  the  general  public  and 
other  Federal  agencies  with 
opportunities  to  comment  on  collections 
of  energy  information  (  niuiucted  by  or 
in  conjunction  with  the  EIA,  Any 
comments  received  help  the  EIA  to 
prepare  data  requests  that  maximize  the 
utility  of  the  information  '  nllec  ted,  and 
to  assess  ihe  iinpac  t  of  ((ille(  tion 
requirements  on  the  pu!)li(    .Xlsn,  the 


EIA  will  later  seek  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  under  section  3507(a)  of  the 
Paperwork  Reduction  Act  of  1995. 

"The  Voluntary  Reporting  of 
Greenhouse  Gases  collections  are 
conducted  pursuant  to  section  1605(h) 
of  the  Energy  Policy  Act  of  1992  (Pub. 
L.  102^86,  42  U.S.C.  13385)  under 
General  Guidelines  issued  by  the  DOE's 
Office  of  Policy  &  International  Affairs. 
These  forms  are  designed  to  collect 
voluntarily  reported  data  on  greenhouse 
gas  emissions,  achieved  reductions  of 
these  emissions,  and  increased  carbon 
fixation  as  well  as  information  on 
commitments  to  reduce  greenhouse  gas 
emissions  and  sequester  carbon  in 
future  years. 

Please  refer  to  the  proposed  forms  and 
instructions  for  more  information  about 
the  purpose,  who  must  report,  when  to 
report,  where  to  submit,  the  elements  to 
be  reported,  detailed  instructions, 
provisions  for  confidentiality,  and  uses 
(including  possible  nonstatistical  uses) 
of  the  information.  For  instructions  on 
obtaining  materials,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section. 

II.  Current  Actions 

EIA  will  be  requesting  a  one-year 
extension  with  no  changes  for  the 
Voluntary  Reporting  of  Greenhouse 
Gases  Program,  Forms  EIA-1605  and 
EIA-1605EZ. 

This  request  for  a  one-year  extension 
of  the  expiration  date  of  the  existing 
Forms  EIA-1605  and  EIA-1605EZ  is 
being  made  to  ensure  that  a  data 
collection  instrument  is  in  place  while 
the  Guidelines  to  the  Voluntary 
Reporting  of  Greenhouse  Gases  Program 
are  in  the  process  of  being  revised  .  A 
one-year  extension,  rather  than  a  three- 
year  extension,  is  being  proposed 
because  EIA  anticipates  significant 
changes  to  the  data  collection  forms  and 
data  elements  to  result  from  the 
revisions  to  the  program  guidelines. 

Revised  Guidelines  for  the  Voluntary' 
Reportinii  of  Greenhouse  Gases  Program 

On  February  14,  2002,  President  Bush 
announceo  a  series  of  programs  and 
initiatives  to  address  the  issue  of  global 
climate  change,  including  a  greenhouse 
gas  intensity  reduction  goal,  energy 
technology  research  programs,  targeted 
tax  incentives  to  advance  the 
development  and  adoption  of  new- 
technologies,  and  voluntary  programs  to 
promote  actions  to  reduce  greenhouse 
gases.  In  addition,  the  President 
directed  the  Secretary  of  Energy,  in 
consultation  with  the  Secretary  of 
Oimmerce,  the  Secretary  of  Agriculture, 
and  the  Administrator  of  the 
Environmental  Protection  Agency,  to 
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propose  improvements  to  the  current 
Voluntary  Reporting  of  Greenhouse 
Gases  Program  required  under  section 
1605(b)  of  the  Energy  Policy  Act  of 
1992.  These  improvements  are  to 
enhance  measurement  accuracy, 
reliability,  and  verifiability,  working 
with  and  taking  into  account  emerging 
domestic  and  international  approaches. 
The  President  also  directed  the 
Secretaiy  of  Energy  to  recommend 
reforms  to  ensure  that  businesses  emd 
individuals  that  register  reductions  are 
not  penalized  under  a  future  climate 
policy  and  to  give  transferable  credits  to 
companies  that  can  show  real  emissions 
reductions. 

The  purposes  of  the  proposed  revised 
Guidelines  are  to:  (1)  establish  revised 
procedures  and  reporting  requirements 
for  fding  voluntary  reports,  and  (2) 
encourage  corporations,  Government 
agencies,  non-profit  organizations, 
individuals  and  other  private  and  public 
entities  to  submit  annual  reports  of  their 
total  entity-wide  greenhouse  gas 
emissions,  net  emission  reductions,  and 
carbon  sequestration  activities  that  are 
complete,  reliable  and  consistent. 

On  May  6,  2002  (67  FR  30370),  the 
Department  of  Energy  solicited  public 
comments  on  various  issues  relevant  to 
its  efforts  to  implement  the  President's 
directives.  After  consideration  of  these 
public  comments,  the  Secretaries  of 
Energy,  Commerce  and  Agriculture,  and 
the  Administrator  of  the  Environmental 
Protection  Agency  wrote  the  President 
on  July  8.  2002,  stating  that 
improvements  to  the  existing  Voluntary 
Greenhouse  Gas  Reporting  Program 
should: 

1 .  Develop  fair,  objective,  and 
practical  methods  for  reporting 
baselines,  reporting  boundaries, 
calculating  real  results,  and  awarding 
transferable  credits  for  actions  that  lead 
to  real  reductions. 

2.  Standardize  widely  accepted, 
transparent  accounting  methods. 

3.  Support  independent  verification 
registry  reports. 

4.  Encourage  reporters  to  report 
greenhouse  gas  intensity  (emissions  unit 
of  output)  as  well  as  emissions 
reductions. 

5.  Encourage  corporate  or  entity -wide 
reporting. 

6.  Provide  credits  for  actions  to 
remove  carbon  dioxide  from  the 
atmosphere  as  well  as  for  actions  to 
reduce  emissions. 

7.  Develop  a  process  for  evaluating 
the  extent  to  which  past  reductions  may 
qualify  for  credits. 

8.  Develop  a  process  for  evaluating 
the  extent  to  which  past  reductions  may 
qualify  for  credits. 


9.  Factor  in  international  strategies  as 
well  as  State-level  efforts. 

10.  Minimize  transactions  costs  for 
reporters  and  administrative  costs  for 
the  Government,  where  possible, 
without  compromising  the  foregoing 
recommendations. 

The  DOE  also  held  four  public 
workshops  (67  FR  64106)  in  the  fall  of 
2002  to  enable  interested  persons  to 
discuss  and  provide  comments  on 
possible  improvements  to  the  program 
guidelines.  Public  comments  submitted 
to  DOE'S  Office  of  Policy  and 
International  Affairs  on  possible 
revisions  to  the  Voluntary  Reporting  of 
Greenhouse  Gases  Program  Guidelines 
are  available  at  http:// 
www.pi.energy.gov/ 
enhancingGHGregistry'/index.html. 

Process  for  Finalizing  and  Implementing 
Revised  Program  Guidelines 

DOE'S  Office  of  Policy  and 
International  Affairs  plans  to  issue 
proposed  revised  general  guidelines  for 
public  comment  during  the  fall  of  2003. 
In  parallel  with  this  effort,  DOE's  Office 
of  Policy  and  International  Affairs 
intends  to  issue  for  public  comment 
proposed  technical  guidelines  in  the  fall 
of  2003.  The  technical  guidelines  will 
specify  the  methods  and  factors  to  be 
used  in  measuring  and  estimating 
greenhouse  gas  emissions  and  emission 
reductions  under  the  revised  general 
guidelines.  DOE  plans  to  issue  in  final 
form  all  necessary  guidelines  during 
2004.  Upon  finalization  and  issuance  of 
the  revised  guidelines,  EIA  plans  to 
develop  and  issue  new  reporting  forms 
and  instructions  for  reporting  under  the 
revised  program  guidelines.  It  is 
important  to  note  here  that  it  is  not  the 
intent  of  this  notice  to  solicit  comment 
on  the  guideline  revision  process  above, 
but  rather  to  merely  extend  the 
expiration  date  on  the  existing  data 
collection,  forms  EIA-1605  and  EIA- 
1605-EZ,  so  that  EIA  has  an  existing 
data  collection  instrument  in  place 
while  the  guideline  revision  process  is 
on-going. 

m.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  11.  The 
following  guidelines  are  provided  to 
assist  in  the  preparation  of  comments. 
Please  indicate  to  which  form(s)  your 
comments  apply. 

General  Issues 

A.  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency  and  does  the  information  have 
practical  utility?  Practical  utility  is 


defined  as  the  actual  usefulness  of 
information  to  or  for  an  agency,  taking 
into  account  its  accuracy,  adequacy, 
reliability,  timeliness,  and  the  agencvs 
ability  to  process  the  information  it 
collects. 

B.  What  enhancements  can  be  made 
to  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

As  a  Potential  Respondent  to  the 
Request  for  Information 

A.  What  actions  could  be  taken  to 
help  ensure  and  majcimize  the  quality, 
objectivity,  utility,  and  integrity  of  the 
information  to  be  collected? 

B.  Are  the  instructions  and  definitions 
clear  and  sufficient?  If  not,  which 
instructions  need  clarification? 

C.  Can  the  information  be  submitted 
by  the  due  date? 

D.  Public  reporting  burden  for  this 
collection  is  estimated  to  average  40 
hours  per  response  on  Form  EIA-1605 
(long  form)  and  4  hours  per  response  on 
Form  EIA-1605EZ  (short  form).  The 
estimated  burden  includes  the  total  time 
necessary  to  provide  the  requested 
information.  In  your  opinion,  how 
accurate  is  this  estimate? 

E.  The  agency  estimates  that  the  only 
cost  to  a  respondent  is  for  the  time  it 
will  take  to  complete  the  collection. 
Will  a  respondent  incur  any  start-up 
costs  for  reporting,  or  any  recurring 
annual  costs  for  operation,  maintenance, 
and  piut:hase  of  services  associated  with 
the  information  collection? 

F.  What  additional  actions  could  be 
taken  to  minimize  the  burden  of  this 
collection  of  information?  Such  actions 
may  involve  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

G.  Does  any  other  Federal,  State,  or 
local  agency  collect  similar  information? 
If  so,  specify  the  agency,  the  data 
element(s),  and  the  methods  of 
collection. 

As  a  Potential  User  of  the  Information 
To  Be  Collected 

A.  What  actions  could  be  taken  to 
help  ensure  and  maximize  the  quality, 
objectivity,  utility,  and  integrity  of  the 
information  disseminated? 

B.  Is  the  information  useful  at  the 
levels  of  detail  to  be  collected? 

C.  For  what  purpose(s)  would  the 
information  be  used?  Be  specific. 

D.  Are  there  alternate  sources  for  the 
information  and  are  they  useful?  If  so. 
what  are  their  weaknesses  and/or 
strengths? 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  the  form.  They  also  will 
become  a  matter  of  public  record. 
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Slatutory  Authority:  Section  3S07|hM  1 1  of 
the  Paperwork  Rrtductiun  Act  of  19M5  (Pub 
L    104-1.3  44  L  SC;  chapter  35). 

Issued  in  Washington.  DC.  September  25. 
2003 
Nancy  ).  Kirkendall. 

Dirt'i  tor.  StQtiitics  and  Methods  Group. 

Enrr^  Intomuition  Administration 

'\-R  Uu(    U.<-J48-'J  Filed  9-30-03:  8:45  am] 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

American  Statistical  Association 
Committee  on  Energy  Statistics 

agency:  Department  uf  Energy. 
ACTION:  NdtKt;  of  open  meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  .American  Statistical 
.\ssociatK)n  Clommittee  on  Knergy 
.Statistics,  a  utiliz^'d  Federal  .advisory 
Committee.  The  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  86  Stat. 
"0)  requires  that  public  notic  e  uf  th^'se 
meetings  be  announced  in  the  Federal 
Register 

DATES:  Thursday.  October  16.  2003.  8:30 
am  -4  30  p  m  Friday.  October  17.  2003. 
8:30  a.m  -12  noon. 
ADDRESSES:  Department  of  Energy, 
Room  8E-08y.  IIJOO  Independence  Ave.. 
SVV.  Washington.  DC  2().tH5 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  I   Weinig.  EI-7n  Cummittee 
Liaison.  Energy  Information 
.\dministration.  l"  S  Department  of 
Energy.  1000  Independence  Ave..  SW. 
Washington.  DC  20,t85.  Telephone: 
(202)  287-1709  Alternately.  Mr  Weinig 
may  be  contacted  by  e-mail  at 
vMllicim  weinigV-pia  doe.^ov  or  bv  F.-\.X 
at  (202) 287-1705 

Purpose  ot  thf  CInmnuttee:  To  advise 
the  Department  of  Energy.  Energy 
Information  Administration  (EIA).  on 
EIA  technical  statistical  issues  and  to 
enable  the  EIA  to  benefit  from  the 
Committee's  experience  concerning 
other  energy-related  statistical  matters 

Tentative  Agenda 

Thursdav.  October  16.  JUU.i 

A  Opening  Remarks  by  the  ASA 

Committee  Chair,  the  EIA 

Administrator  and  the  Director. 

Statistics  and  Methods  Croup.  EI.A 

Room  8E-089 
B   Major  Topics  (Room  8E-U89  unless 

othervvise  noted) 

1.  ELA's  Strategic  Planning  and 
Performance  Goals 

2.  Data  Initiatives  in  Natural  Gas 

A.  Overview 

B.  Criteria  to  Select  and  Implem^'nt 


EstimatiOii  Procedures:  A 

tiompanson  of  Texas  Production 

Methodologies 
C.  Industrial  Natural  Clas  Prices 
I)  Natural  tias  Prodiu  tion  Estimation 

in  the  Ciulf  of  Mexico 
E.  Resid"ntial  and  (iommercial  Prices 

for  Natural  Gas  Data 
3   Public  Questions  and  ("omments 

Friday.  October  17.  2l)(H.  Room  HE-089 

C.  Major  Topics 

1.  Confidential  Information  Protection 
and  Statistic, <il  i^ffic  ienc  v  Act 
(CIPSEA) 

2.  Data  Edits  for  the  EIA- 906 

3.  I  sing  Rel.itivf  Standard 

4.  Electricity  Transmission  Data 
Needs 

5   A.SA  Coiniiuttee  .Suggestions  for  the 

Spring,  2004  Meeting 
b.  Public  (Juestion.s  and  Comments 

D.  Closing  Remarks  by  the  (;hair 
Publit  Participation:  The  meeting  is 

open  !o  the  public.  The  Chair  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Written 
statt^ments  may  be  filed  with  the 
comniittee  either  before  or  after  the 
meeting  If  there  are  any  (}uestions. 
please  contact  ,Mr   William  I,  Weinig. 
EIA  Cominittef  l.iaison.  .it  the  address 
or  telephone  number  listed  above. 

A  Meeting  Summarv  and  Transcript 
will  subsecjuently  be  i^\ailable  through 
Mr  Weinig  who  may  be  c:ontacted  at 
(202)  287-1709  or  by  e-mail  at 
William,  weinig&eia. doe  gov 

Issued  Ht  Washington.  \X'.  on  ScptfriibHr 
2S   2003 

Rachel  M.  Samuel. 

Deputy  .Advisory  Comnnttrr  Mnnagement 

Officer. 

IFR  Doc.  03-24869  Filed  9-30-03;  8.45  am] 

BILLING  CODE  M50-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-1 20-001,  et  al.} 

Virginia  Electric  and  Power  Company, 
et  al.;  Electric  Rate  and  Corporate 
Filings 

beptember  23.  2003. 

The  following  filings  have  been  made 
with  the  (.ommission.  The  filings  are 
listed  in  ase  ending  order  within  each 
docket  c:lassific  ation. 

1    Virginia  Electric  and  Power 
Company 

iDocketNii  FC03-i2n -ooil 

Take  notice  that  on  Septt!mbor  16. 
200.f   \'irmnia  Flee  trie  and  Power 


Company  (Applicant),  filed  a 
supplement  to  its  application  requesting 
Commission  authorization  for  the 
Applicant's  proposed  purchase  of  an 
approximately  240  M\V  cogeneration 
facilitv  and  its  appurtenant  transmission 
facilities  located  in  Gordonsville. 
Virginia. 

Applicant  states  that  copies  of  the 
filing  were  served  upon  it's  wholesale 
requirements  customers,  the  Virginia 
State  Corporation  Commission  and  the 
North  Carolina  Utilities  Commission. 

Comment  Date:  September  26,  2003. 

2.  Chandler  Wind  Partners,  LLC 

IDnrket  Nos   EC;03-137-000,  Desert 
Southwest  Power,  LLC  ER99-963-001.  Foote 
Creek  II.  LLC  ER99-2769-00.S,  Foote  Creek 
III.  LLf:  ER99-34,S0-O04.  Foote  Creek  IV.  LLC 
EROO-2 706-002.  Nevada  Sun-Peak  Limited 
Partnership  ER01-39O-O02,  Ridge  Crest 
Wind  Partners.  LLC  EROl-2760-002.  ER02- 
1866-001] 

Take  notice  that  on  September  12. 
2003,  Chandler  Wind  Partners,  LLC 
(Chandler  Wind).  Desert  Southwest 
Power.  LLC  (DSP),  Foote  Creek  II,  LLC 
(Foote  f:reek  II},  Foote  Creek  III,  LLC 
(Foote  Creek  III),  Foote  Creek  IV.  LLC 
(Foote  Creek  IV).  Nevada  Sun-Peak 
Limited  Partnership  (Nevada  Sun-Peak). 
Ridge  Crest  Wind  Partners,  LLC  (Ridge 
Crest)  (collectively.  Applicants)  filed 
with  the  Federal  Energy  Regulatory 
(Commission  an  application  pursuant  to 
Section  203  of  the  Federal  Power  Act 
and  notice  of  change  in  status  with 
respect  to  the  transfer  of  indirect 
upstream  membership  interests  in 
Applicants  to  Caithness  Investors.  LLC, 
a  newly-formed  limited  liability 
company  owned  by  ArcLight  Energy 
Partners  Fund  I,  LP.,  and  the  owners  of 
Caithness  Energy,  L.L.C.  Applicants 
have  requested  privileged  treatment  of 
the  contents  of  a  portion  of  Exhibit  B 
and  of  Exhibit  I  to  the  Section  203 
application. 

Comment  Date:  October  3.  2003. 

3.  Mississippi  Delta  Energy  Agency, 
Clarksdale  Public  Utilities  Commission, 
and  Public  Service  Commission  of 
Yazoo  City  Entergy  Services,  Inc.,  as 
agent  for  Entergy  Arkansas,  Inc. 
Entergy  Louisiana,  Inc.  Entergy 
Mississippi,  Inc.  Entergy  New  Orleans, 
Inc.  Entergy  Gulf  States,  Inc. 

(Docket  No  EL03-231-000] 

Take  notice  that  on  September  1'7. 
2003.  the  Mississippi  Delta  Energy 
Agency  (MDEA),  the  Clarksdale  Public 
I'tilities  Commission  of  the  City  of 
Clarksdale.  Mississippi,  (Clarksdale), 
and  the  Public  Service  Commission  of 
Yazoo  City  of  the  City  of  Yazoo  City. 
Mississippi  (Yazoo  City)  filed  a 
Complaint  against  Entergy  Services,  Inc. 
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as  agent  for  Entergy  Arkansas,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  Entergy  New  Orleans, 
Inc.,  and  Entergy  Gulf  States,  Inc. 
(collectively,  Entergy).  The  Complaint 
by  MDEA,  Clarksdale,  and  Yazoo  City 
challenges  the  2003  rate 
redetermination  fding  submitted  by 
Entergy  on  May  20,  2003  in  Docket  No. 
ER03-861-000  pursuant  to  the 
procedures  set  forth  in  the  partial 
settlement  agreement  filed  by  Entergy  in 
Docket  No.  ER95-112-O00  and 
approved  by  the  Commission.  MDEA, 
Clarksdale,  and  Yazoo  City  further 
request  that  the  Commission  consolidate 
proceedings  on  their  Complaint  with 
Docket  No.  ER03-861-000. 

Comment  Date:  October  2,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  emd  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
H'Hy^-.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  lirJc.  The 
Commission  strongly  encourages 
electronic  filings. 

M agalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-24818  Filed  9-30-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act,  Meetings 

September  24,  2003. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
government  in  the  Sunshine  Act  (Pub. 
L.  No.  94-409),  5  U.S.C.  552b: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TliyiE:  October  1,  2003,  10  a.m. 
PLACE:  Room  2C,  888  First  Street,  NE., 
Washington,  DC  20426. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda, 
*Note — Items  Listed  on  the  Agenda  May 
Be  Deleted  Without  Further  Notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magalie  R.  Salas,  Secretary,  Telephone 
(202)  502-8400,  for  a  Recording  Listing 
Items,  Stricken  from  or  Added  to  the 
Meeting,  Call  (202)  502-8627. 

This  is  a  List  of  matters  to  be 
considered  by  the  commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 

840th — Meeting  October  1,  2003,  Regular 
Meeting  10  A.M. 

Administrative  Agenda 

A-1. 
Docket#,  AD02- 1,000.  Agency 
Administrative  Matters 
A-2. 
Docket*,  AD02-7,000,  Customer  Matters. 
Reliability,  Security  and  Market 
Operations 

Markets,  TarifEs  and  Rates — Electric 

E-1. 

Docket*.  EL03-133,Q00,  American  Ref-Fuel 
Company,  Covanta  Energy  Group, 
Montenay  Power  Corporation,  and 
Wheelabrator  Technologies  Inc; 

E-2. 
Docket*,  EL03-132,000,  Entergy  Services. 
Inc. 

E-3. 
Docket*.  EL03-212,001,  Ameren  Services 
Company  on  behalf  of:  Union  Electric 
Company  and  Central  Illinois  Public 
Service  Company  American  Electric 
Power  Service  Corporation  on  behalf  of: 
Appalachian  Power  Company,  Columbus 
Southern  Power  Company.  Indiana 
Michigan  Power  Company.  Kentucky 
Power  Company,  Kingsport  Power 
Company.  Ohio  Power  Company  and 
Wheeling  Power  Company.  Dayton 
Power  and  Light  Company  Exelon 
Corporation  on  behalf  of: 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana,  Inc.  FirstEnergy  Corporation  on 
behalf  of:  American  Transmission 


Systems,  Inc.  Illinois  Power  Company 
and  Northern  Indiana  Public  Service 
Company. 

0th6r#s  EL03-212,000,  Ameren  Services 
Company  on  behalf  of:  Illinois  Public 
Service  Company  American  Electric 
Power  Service  Corporation  on  behalf  of: 
Appalachian  Power  Company,  Columbus 
Southern  Power  Company.  Indiana 
Michigan  Power  Company,  Kentucky 
Power  Company,  Kingsport  Power 
Company,  Ohio  Power  Company  and 
Wheeling  Power  Company.  Dav-ton 
Power  and  Light  Company  Exelon 
Corporation  on  behalf  of: 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana,  Inc.  FirstEnergy  Corporation  on 
behalf  of:  American  Transmission 
Systems,  Inc.  Illinois  Power  Company 
and  Northern  Indiana  Public  Service 
Company. 
E-1. 

Omitted 
E-5. 

Omitted 
E-6. 

Omitted 
E-7. 

Omitted 
E-8. 

Omitted 
E-9. 

Docket*  ER03-872.000,  Southern  Company 
Services.  Inc. 

Other#s  ER03-872.001.  Southern  Company 
Services,  Inc.  Corporation. 
E-10. 

Docket*  EROl-2658,000,  American  Electric 
Power  Service  Corporation. 

Other*s  ELOO-79,000.  Mid-Tex  G&T 
Electric  Cooperative,  Inc.,  Big  Country 
Electric  Ceoperative,  Inc.,  Colemem 
County  Electric  Cooperative,  Inc.. 
Concho  Valley  Electric  Cooperative.  Inc.. 
Golden  Spread  Electric  Cooperative,  Inc., 
Kimble  Electric  Cooperative.  Inc., 
Lighthouse  Electric  Cooperative.  Inc.. 
Rio  Grande  Electric  Cooperative.  Inc.. 
Southwest  Texas  Electric  Cooperative. 
Inc..  and  Taylor  Electric  Cooperative. 
Inc.  v.  AEP  Texas  North  Company. 

ELOl-113.000,  Mid-Tex  G&T  Electric 
Cooperative,  Inc.  Big  Country  Electric 
Cooperative.  Inc..  Coleman  County 
Electric  Cooperative,  Inc.,  Concho  Valley 
Electric  Cooperative,  Inc.,  Golden  Spread 
Electric  Cooperative,  Inc..  Kimble 
Electric  Cooperative.  Inc.,  Lighthouse 
Electric  Cooperative,  Inc.,  Rio  Grande 
Electric  Cooperative,  Inc.,  Southwest 
Texas  Electric  Cooperative.  Inc..  and 
Taylor  Electric  Cooperative.  Inc.  v.  AEP 
Texas  North  Company. 

ECOl-1 30.000.  American  Electric  Power 
Ser\"ice  Corporation. 

EROl-2658.001,  American  Electric  Power 
Senice  Corporation. 

ER01-2668.000,  American  Electric  Power 
Company,  Inc. 

EROl-2977.000.  American  Electric  Power 
Service  Corporation. 

EROl-2977.001,  .American  Electric  Power 
Service  Corporation. 

EROl-2980.  000,  .American  Electric  Power 
Company. 
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ERUl-248(),  001    Amenidn  EltTtru  FrivviT 
C^onipanv 

EL02-24.  000,  Mi(i-  lex  t'.&T  Hlw  tru 
Cooperative,  Inc..  Big  (Country  fclectru 
Cooperative.  Inc.,  Coleman  County 
ElettrK.  (AHiperative.  Inc     C^ioncho  V'dllev 
Elertnc  C^ooperative.  Irii   ,  (k)lden  Sprt^tKJ 
Electric  Cooperative.  Im     Kimble 
Electric  Cooperative,  'in   ,  Lighthouse 
Electric  Cooperative,  In'  .  Rio  firande 
Electric  Cooperative,  In(  .,  Southwest 
Texas  Electric  Cooperative,  Inc..  and 
Tavlor  Electnc  Cooperative.  Inc.  v.  AEP 
Te.xas  North  Companv 

ER02-371,  000,  ,\nieruaii  Electric  Power 
Service  Corporation 

ER02-371.  001.  .Anient  an  Electric  Pow^t 
Service  Corporation 

ER02-371.  002.  .American  Electric  Power 
Service  Corporation 

ER02-602.  000.  American  Electric  Pow.-r 
Service  (Corporation 

ER02-602.  001.  American  Electric  Power 
Service  Corporation. 

ER02-1216.  000.  American  Electric  Power 
Service  Corporation 

ER02-1410.  000.  West  Texas  Utilities 
Comp.<n\ 

E-n 

Omitted 
E-12 

Omitted 
E-1  i 

Omitted 

t:-i4 

Omitted 
E-IS 

Omitted 
E-16 

Docket*  F.R()2-  H-, ; 

Compan\  Sff,  ;   • 

Other»s  EKli-'"HS:. 

Compan\  .serMces,  Inc. 
ER02-851   007.  Southern  Company 

Services,  Inc. 
ER02-85 1 ,  009,  Southern  Company 
Services    Inc. 
E-\- 

Omitted 
E-IH 

Dockets  KKU2-1963,  000,  Midwest 
Independent  Transmission  System 
Operator   Inc 
Otheros  KR02-iqH,).  001,  Midwest 
Independent  Transmission  System 
(Tperatiir,  Inc. 
h-l<4. 

Dockets  O.A^b-I  i8.  000.  Consolidated 
Edisiin  Ciiiinpanv  of  N'pw  York.  Inc. 
E-Jl) 
Dockets  EC03-11U.  000.  I'exas-New 
.Mexii  I)  Power  Company  and  Southern 
New  MexRu  Electric  Company 
Olherss  ECOJ-1 10.  001,  Texas-New 
Mexico  Power  Company  and  Southern 
New  Mexico  Electric  Company. 
t-2  1 
Dockets  KA88-62.  DOT   \Vis(  imsin  Electric 

Power  Com[)dn\ 
Otherss  ELq4-lB.  002.  Wisconsin  Electric 
Power  Companv 
E-22 

Omitted 
E-2,i 

Dockets  ELOO-1 1 1 .  005.  Cities  of  Anaheim. 
Azusa.  Banning,  Colton  and  Riverside. 


00  T,  Southern 

-    inc, 

006,  Southern 


California  v    California  Independent 
.System  Operator  (Corporation. 
OtherSs  Kl.OO-ll  1.  00ft.  Cities  of  .Anaheim, 
.-\/,usa.  Banning.  Coltun  and  Riverside, 
(California  v  (California  Independent 
System  Operator  (Corporation 
hI.01-84   001,  Salt  River  Project 

.\gri(  ultural  Improvement  and  Power 
Distni  t  v   (California  Independent 
System  Operator  (iorporation 
ELOl-84,  002,  Salt  River  Pro|ect 

,\gri(:ultural  Improvement  and  Power 
Uistrii  I  V    (Cdlifornia  lndepen(ienl 
Svslem  Operator  (Corporation 
KR()l-<>0~   004.  California  Independent 
Sy  stem  ( )peratiir  ( iorporatimi 
K-24 

Omitted 
E-25, 

Omitted 
E-26. 

Docket*  ER0.3-75J.  001    l.iitergv  Services, 

Inc, 
E-27. 
Omitted 
E-28 
Docket*  KR()3-,(S=i.  002,  .Siiulhern 

(  I  ifiiji  ii!\  .st-rvices,  Inc. 
(Jtherss  KKo  i    IS.!.  003,  Southern 
Compdiu  Services,  Inc. 
E-29. 

Omitted 
E-30 

Docket*  ERC2-2233.  OO't   .\ineren  Servii  es 
C.  ii:[   ill',    First  Knergy  Coqi  ,  .Northern 
10  1  Ml  1,1  I'll  til  II   S>'r\  11  e  I  Company. 
Ndt:!iii,i;  ( .nd  !  S,\   and  Midwest 
Independent  system  Opeiaior,  Inc. 
E-31. 

Omitted 
E-32. 

Omitted 
E-33. 

Docket*  IKiM   H!l    001    Kiiiergy  Ser\  k  es. 
Inc. 
E-34. 

Omitted 
E-35. 

Omitted 
E-36. 

Docket*  ER02-2330.  015,  New  Engldnd 

Power  Pool. 
Other#s  ER02-2.no  ()lt>   New  KnyldiKi 

Power  Pool. 
ER02-233O,  017.  New  hnglaiid  Power  Pool. 
E-37. 

Omitted 
E-38. 

Docket*  EL0;i-51   000  North  HdrtUnd 
LLC. 
E-39. 

Docket*  O.MM  'I  110(1   Honiid  Power  Ni 

Light  (Compdiu 
Other#s  O,A0.i-10   000.  Honda  Power  & 
Light  Company. 
E^O. 

Docket*  EL03-21H  000.  Wisconsin  Energy 
(Corporation,  Wisconsin  Electric  Power 
(Company,  WE   Power  I. IXC  and  Port 
Wdshinglon  t  .enerating  .Station  LL(C 
E-41 

Omitted 
E-42 

Docket*  EL02-75   000.  Duke  Kii.-rgv 
Trading*  Marketing.  I.L(C  v   Entergy 
.Arkansas.  Im      Entergy  (iulf  States.  Inc., 


Entergy  Mississippi,  Inc.  Entergy 

Louisiana.  Inc..  Entergy  New  Orleans, 

Inc..  and  Entergv  Services.  Inc. 
E-43. 

Docket*  EL03-215.  000.  North  Hartland. 

LLC  v.  Central  Vermont  Public  Service 

Corporation. 
E-44. 

Docket*  AC03^6.  000,  First  Energy 

Companies:  Cleveland  Electric 

Illuminating  Company,  Ohio  Edison 

Companv.  Pennsylvania  Power  Company 

and  Toledo  Edison  Company. 
E-45. 

Omitted 
E-46. 

Docket*  TX9ft-2.  008.  City  of  College 

Station.  Texas. 
Other*s  TX9B-2,  004.  City  of  College 

Station.  Texas. 
TX96-2.  OO.S,  (Citv  of  College  Station. 

Texas- 
TX9f>-2.  007.  (City  of  College  Station. 

Texas 
TX96-2.  001   Citv  of  CCo liege  Station. 

'Texas 
TX9ft-2,  00ft.  City  of  College  Station, 

'Texas 
E-47 

Docket*  P.\02-2,  000.  Fact-Finding 

Investigation  of  Potential  Manipulation 

of  Electric  and  Natural  Gas  Prices. 
Other»s  P,A0:f-l,  000,  .American  Electric 

Power  Co, 
P.A03-2.  000,  ,Aquila  Marketing  Service. 
P.A03-3.  000.  (Coral  Energy  Resources.  L.P. 
PL0,J-3,  000.  Price  Discovery  in  Natural 

(Cds  and  Electric  Markets 
P.A03^.  000.  CMS  Marketing  Services  & 

'Trading, 
PA0,3-5.  000.  Dynegy  Inc, 
P.A03-ft.  000,  Duke  Energy  Trading  & 

Marketing.  LLC, 
.AD03-7.  000.  Natural  Gas  Price  Formation. 
P.AO.3-7,  000,  El  Paso  Merchant  Energy. 

L.P, 
PA03-8.  000.  Mirant  .Americas  Energy 

Marketing,  LP 
P.A03-9.  000.  Reliant  Resources.  Inc. 
IN03-10.  000  Investigation  of  Anomalous 

Bidding  Behavior  and  Practices  in  the 

Western  Markets. 
P.A03-10.  000.  Sempra  Energy  Trading 

Corp 
P.A03-1 1.  000,  Williams  Energy  Marketing 

&  Trading  (Company. 
EL03-59.  000.  Reliant  Energy  Services,  Inc. 
EL03-60.  000.  HP  Energy  Company. 
EL03-77.  000.  Enron  Power  Marketing.  Inc. 

and  Enron  Energy  Services.  Inc. 
RP03-3n  .  000.  Bridgeline  Gas  Marketing 

L.L.C,  Citrus  Trading  Corporation,  ENA 

Upstream  (Company,  LLC,  Enron  Canada 

Corp  .  Enron  Compression  Services 

Company,  Enron  Energy  Services,  Inc.. 

Enron  MW,  LLC  and  Enron  North 

.America  (Corp, 
E-48 

Docket*  ER03-1048.  000,  Midwest 

Independent  Transmission  System 

Operator.  Inc. 
(Other#s  ER03-1()48.  001,  Midwest 

Independent  Transmission  System 

Operator.  Inc. 

Markets,  Tariffs  and  Rates — Gas 

(C-l. 
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Omitted 
G-2. 
Docket#  RP02-74,  000,  Enbridge  Pipelines 

(KPC). 
Other#s  RP03-90,  000,  Enbridge  Pipelines 
(KPC). 
G-3. 
Docket*  CP03-297,  000,  Northwest  Natural 
Gas  Company. 

Docket*  RP03-356,  000,  Southern  Star 
Central  Gas  Pipeline,  Inc. 
G-5. 

Omitted 
G-6. 
Docket*  RP03-47,  001,  Gulf  South  Pipeline 
Company,  LP. 
G-7. 

Docket*  RP03-282,  001,  Columbia  Gas 
Transmission  Corporation. 
G-S. 

Omitted 
G-9. 

Omitted 
G-10. 

Omitted 
G-11. 

Omitted 
G-12. 
Docket*  RP03-312,  002,  Calpine  Energy 
Services,  L.P.  v.  Southern  Natural  Gas 
Company. 
G-13. 

Omitted 
G-14. 
Docket*  RPOO-468,  012,  Texas  Eastern 

Transmission,  LP. 
Other#s  RPOO-468,  013,  Texas  Eastern 
Transmission,  LP. 
RPOO— 468,  Oil,  Texas  Eastern  Transmission, 

LP. 
RPOl-25.  010,  Texas  Eastern  Transmission, 

LP. 
RPOl-25,  Oil,  Texas  Eastern  Transmission, 

LP. 
RPOl-25,  012,  Texas  Eastern  Transmission, 

LP. 
RPOl-175,  005,  Texas  Eastern  Transmission, 

LP. 
RP03-175,  006,  Texas  Eastern  Transmission, 

LP. 
RP03-175,  007,  Texas  Eastern  Transmission, 

LP. 
G-15. 
Docket*  RPOO-495,  006,  Texas  Gas 

Transmission  Corporation. 
Other#s  RPOO-495,  005,  Texas  Gas 

Transmission  Corporation. 
RPOl-97,  004,  Texas  Gas  Transmission 

Corporation. 
RPOl-97,  005,  Texas  Gas  Transmission 

Corporation. 
RP03-211,  001,  Texas  Gas  Transmission 

Corporation. 
RP03-211.  002,  Texas  Gas  Transmission 

Corporation. 
G-16. 

Docket*  TM99-6-29,  005, 
Transcontinental  Gas  Pipe  Line 
Corporation. 
Other*s  TM99-6-29,  006,  Transcontinental 

Gas  Pipe  Line  Corporation. 
RPOO-209,  003,  Transcontinental  Gas  Pipe 

Line  Corporation. 
RPOO-209,  004,  Transcontinental  Gas  Pipe 
Line  Corporation. 


RPOl-253,  006,  Transcontinental  Gas  Pipe 

Line  Corporation. 
RPOl-171,  003,  Transcontinental  Gas  Pipe 

Line  Corporation. 
RP02-171,  004,  Transcontinental  Gas  Pipe 

Line  Corporation. 
G-17. 
Omitted 
G-18. 
Docket*  RP03-245,  000.  Kinder  Morgan 

Interstate  Gas  Transmission  LLC. 

Energy  Proiects — ^Hydro 

H-1. 

Omitted 
H-2. 

Omitted 
H-3. 

Docket*  P-11899,  002.  Svmbiotics.  LLC. 
Other#s  P-12058.  001,  Baker  County. 
Oregon. 
H-4. 

Omitted 
H-5. 
Docket*  P-2651.  033,  Indiana  Michigan 
Power  Company. 
H-6. 
Docket*  P-2816.  021,  Vermont  Electric 
Generation  &  Transmission  Cooperative. 
Inc.  and  North  Hartland.  LLC. 
H-7. 

Docket*  P-12200,  001,  McKav  Hydro,  LLC. 
H-8. 
Docket*  P-344,  014,  Southern  California 
Edison  Company. 
H-9. 
Docket*  P-2942,  005,  S.  D.  Warren 
Company. 
H-10. 
Docket*  P-2931 ,  002,  S.  D.  Warren 
Company. 
H-11. 

Docket*  P-2932,  003,  S.  D.  Warren 
Company. 
H-1 2. 
Docket*  P-2941,  002,  S.  D.  Warren 
Company. 
H-1 3. 

Docket*  P-2897,  003,  S.  D.  Warren 

Company. 
Other*sP-2932,003,S.D.  Warren 

Company. 
P-2941,  002,  S.  D.  Warren  Company. 
P-2931,  002,  S.  D.  Warren  Company. 
P-2942,  005,  S.  D.  Warren  Company. 
H-14. 

Omitted 
H-15. 
Docket*  P-2543,  059,  Clark  Fork  and 
Blackfoot,  LLC. 
H-16. 
Docket*  P-1494,  232,  Grand  River  Dam 
Authority. 

Energy  Projects — Certificates 

C-1. 

Docket*  CP03-76,  000,  Norteno  Pipeline 

Company  and  OkTex  Pipeline  Company. 
Other*s  CP03-99,  000,  Norteno  Pipeline  " 

Company  and  OkTex  Pipeline  Company. 
CP03-100,  000,  Norteno  Pipeline  Company 

and  OkTex  Pipeline  Companv. 
C-2. 

Docket*  CP01^21,  000,  Portland  General 

Electric  Company. 
Other*s  CPOl-421,  001,  Portland  General 

Electric  Compemy. 


C-3. 

Docket*  CP03-323.  000,  Pinnacle  Pipeline 

Company. 
Other*s  CP03-324,  000,  Pinnacle  Pipeline 

Company. 
CP03-325,"000,  Pinnacle  PipeUne 

Company. 
C-4. 

Docket*  CP03-33.  000,  Wyckoff  Gas 

Storage  Company.  LLC. 
Other*s  CP03-34,  000.  Wyckoff  Gas 

Storage  Companv.  LLC. 
CP03-35.  000,  Wyckoff  Gas  Storage 

Companv.  LLC. 
CP03-79,  000.  National  Fuel  Gas  Supply 

Corporation. 
C-5. 

Docket*  CPOl-418,  000.  B-R  Pipeline 

Companv. 
C-6. 
Docket*  CPOO-6,  010.  Gulfstream  Natural 

Gas  System.  L.L.C. 
C-7. 

Docket*  CP03-80,  000,  Eastern  Shore 

Natural  Gas  Companv. 
C-8. 
Docket*  CP03-329,  000.  Columbia  Gas 

Transmission  Corporation. 
C-9. 

Docket*  CPOl-115.  010,  East  Tennessee 

Natural  Gas  Company. 
Other#s  CP01-4i15,  Oil,  East  Tennessee 

Natural  Gas  Company. 
CPOl^lS,  012.  East  Tennessee  Natural  Gas 

Company. 
CPOl-415,  013.  East  Tennessee  Natural  Gas 

Company. 
CPOl^lS,  015,  East  Tennessee  Natural  Gas 

Company. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-24953  Filed  9-26-03:  4:23  pm] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting;  Notice  of 
Meeting,  Notice  of  Vote,  Explanation  of 
Action  Closing  Meeting  and  List  of 
Persons  To  Attend 

September  25.  2003. 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  94-409),  5  U.S.C.  552b: 

AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory'  Commission. 

DATE  AND  TIME:  October  2,  2003,  9:30 
a.m. 

PLACE:  Room  3M  4A/B,  888  First  Street, 
NE.,  Washington,  DC  20426. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Non-Public 
Investigations  and  Inquiries  and 
Enforcement  Related  Matters. 
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CONTACT  PERSON  FOR  MORE  INFORMATION: 

Nfaijalie  K   Salas.  Spt  rftarv.  Tt'U'phi)ru' 
I  202]  502-8400 

(Ihairmdn  VVooii  ami  (!.)mrnissinru'rs 
Ma^s^n■  and  Brnvvnell  \ut«d  to  hold  a 
t  Insfd  mt-eting  on  October  2.  2003  The 
I  prtifii  dtion  i)f  the  (ieneral  Cnunst-l 
t>xpldining  the  at:tion  c:losing  thf' 
meeting  is  available  for  puhlu 
inspection  in  the  f'ommission  s  Public 
Reference  Room  ,it  HHH  First  Street, 
\VV  ,  Washington,  IX:  2042h 

The  (Chairman  and  the 
tlommissioners,  their  assistants   the 
liimmission's  .Secretan,'  and  her 
dssistant.  the  Cleneral  Counsel  and 
rru-rnbers  of  her  staff,  and  a  stenographer 
art-  cxpectt^d  to  attenii  the  meeting 
DthtT  staff  members  from  the 
(Commission's  program  offices  who  will 
ad\  ise  the  ('ommissiuners  in  the  matters 
iiis(  iisse(i  will  also  be  present 

Vlagalie  R.  Salss. 

SeiTftan 

'FR  n.K    0  (-24954  Filed  9-2&-03;  4:28  pm| 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-FRC-7588-9] 

Acid  Rain  Program:  Notice  of  Annual 
Adjustment  Factors  for  Excess 
Emission  Penalty 

AGENCY:  Kn\  irnnnu'ut.c  i'rotection 

.Xijencv. 

ACTION:  Notice  of  annual  adjustment 

fa(  tors  tor  excess  emissions  penalty. 


SUMMARY:  Inder  th»'  Acid  Rain  Program. 

affected  units  must  hold  ►■nough 
allowances  to  (:ii\,er  their  sulfur  dioyidt" 
emissions  and  meet  an  emission  limit 
ff)r  nitrogen  oxides   I'nder  40  C'FR  77.6. 
units  that  do  not  meet  these 
requirements  must  pav  a  penaltv 
without  demand  to  the  Administratur 
based  on  the  number  of  excess  tons 
emitted  times  S2000  as  adjusted  by  an 
annual  ad|ustment  factor  that  must  be 
published  in  the  Federal  Register 

Thf  annual  adiustment  fa(  tor  for 
ad|usting  the  pt'nalt\'  tor  >'\(  e^s 
emissums  of  sulfur  dioxide  and  iiitrnt;f'ii 
oxides  under  40  (CFR  part  ""  tor 
compliance  year  2003  is  1.4502.  This 
value  IS  derived  from  the  C'onsumer 
Price  Index  for  1440  and  2003.  as 
defined  in  40  CFR  part  72.  and 
corresponds  to  a  penaltv  of  S2900  per 
exf:ess  ton  of  sulfur  dioxide  or  nitrogen 
oxides  emitted. 

The  annua!  ad|ustnient  factor  tur 
adjusting  the  penalty  for  excess 
emissums  of  sulfur  dioxide  and  nitrogen 
oxides  under  40  (;F"R  part  77  for 


compliance  year  2004  is  1.4815.  This 
value  is  deri\ed  from  the  (Consumer 
Prio'  Index  for  1440  ^md  2004.  as 
defiiifd  in  40  I  !FR  part  72.  and 
corresponds  to  .i  penaltv  of  .S29f)3  per 
excess  ton  of  sulfur  dioxide  or  nitrogen 

oxides  emitted 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Miller,  (".lean  Air  Markets 
I')i\ision  !h204\).  r  .S.  F;nvironm"ntal 
Prote(  tioi)  .XgeiK  \    1200  Pennsv  Kama 
Ave.,  NVV..  VVashington.  DC;  2(J4(iO  at 
(202) 564-4077 

n.itf(i   Sf()Iciii()cr  22,  2003. 
1  df^  K   Kertcher. 

Acting  Director.  Clean  Air  Markets  Division 
Office  of  Atmospheric  Programs.  Office  of 
Air  and  Radiation. 

\VR  Dor  (13   24<tn  Filed  <>-1(V0;V  845  ami 

aiLUNG  CODE  6S60-5O-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7565-7] 

Clean  Water  Act  Section  303(d): 
Availability  of  3  Total  Maximum  Daily 
Loads  (TMOLs) 

AGENCY:  Fiu  inmnient.il  Prote(  tioii 

Ai^eiu  \    KPA) 

ACTION:  \(.tn  e  lit  ,t\,iilal>ilitv. 


SUMMARY:  This  notice  announces  the 
availabilitv  for  f:omment  of  the 
administrative  record  file  for  .3  TMDLs 
and  the  (  ale  ulations  for  these  TMULs 
prepared  bv  KF'A  Region  h  for  waters 
listed  in  the  state  of  .Arkansas  under 
section  U)3(d)  of  the  Clean  VV.'ter  Act 
(CVVAl   These  TMlll.s  were  (oinpleted 
in  response  to  the  lawsuit  st\  led  SuTra 
Club,  et  al.  v.  Browner,  et  ai.  No.  LR- 
(  -44-114 

DATES:  ( Coniineiits  must  he  submitted  in 
writing  to  FP.\  on  or  before  ( Ictober  31 . 
2003 

ADDRESSES:  I  ominents  on  the  3  TMDI.s 
should  be  sent  to  Fllen  Caldwell. 
Environment. tl  Protection  .Specialist. 
Water  (ju.ilitv  Protei  tion  Division.  U.S. 
Environmental  Protection  .-\gen(  \ 
Region  b,  1445  Ross  Ave.,  Dallas.  TX 
75202-2733.  facsimile  (214)  66.5-6440. 
ore-mail,  cu/f/ive// e/Zen^'e/x;  gov   F"or 
further  information,  c  oiitact  Fdlen 
Caldwell  ,it  (214)  665-7513   Documents 
from  the  administrative  nn  ord  file  for 
these  TMDI.s  are  available  for  public 
mspe(  tion  .it  this  address  as  well 
I)o(  uments  from  the  administrative 
rei  iird  file  may  be  viewed  at  bttp:// 
IV  u  IV  >/)ij  L,'ov   rf'g/ofif)  UYjfer 
artmdl  htm.  or  obtametl  b\  calling  or 
writing  Ms.  Caldwell  at  the  above 
address   Please  contact  Ms  Caldwell  t(j 
s(  hedule  dn  inspection. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Caldwell  at  (214)  665-7513. 
SUPPLEMENTARY  INFORMATION:  In  1999. 
five  Arkansas  environmental  groups,  the 
Sierra  Club,  Federation  of  Fly  Fishers, 
Crooked  Creek  Coalition,  Arkansas  Fly 
Fishers,  and  Save  our  Streams 
(plaintiffs),  filed  a  lawsuit  in  Federal 
(iourt  against  the  United  States 
Environmental  Protection  Agency 
(EPA),  styled  Sierra  Club,  et  al  v. 
Brnwner'.et  al..  No.  LR-C-99-114. 
.Among  other  claims,  plaintiffs  alleged 
that  EPA  failed  to  establish  Arkansas 
TMDLs  in  a  timely  manner.  EPA 
proposes  these  TMDLs  pursuant  to  a 
consent  decree  entered  in  this  lawsuit. 

EPA  Seeks  Comments  on  3  TMDLs 

Bv  this  notice  EPA  is  seeking 
comment  on  the  following  3  TMDLs  for 
waters  located  within  the  state  of 
.Arkansas; 

Segment-reach         ^'name^^       Pollutant 

AR 1 1 1 1 0203-904-  Stone  Dam     Ammonia. 

3  Creek. 

AR1 1 11 0203-904-  Stone  Dam      Nitrates. 

3  Creek. 

AR  1 1 1 1 0203-931  -  Wtiig  Creek     Copper. 

^0- I 

EPA  requests  that  the  public  provide 
to  EPA  any  water  quality  related  data 
and  information  that  may  be  relevant  to 
the  calculations  for  these  3  TMDLs.  EPA 
will  review  all  data  and  information 
submitted  during  the  public  comment 
period  and  revise  the  TMDLs  where 
appropriate.  EP.A  will  then  forward  the 
TMDLs  to  the  Arkansas  Department  of 
Environmental  Quality  (ADECJj-  The 
.ADEQ  will  incorporate  the  TMDLs  into 
its  current  water  quality  management 
plan.  The  EPA  also  will  revise  the 
.Arkansas  303(d)  list  as  appropriate. 

Uali'd   September  23.  2003. 
Miguel  I.  Flores. 

Dirt'ctor.  Watfi  Qualit\  Protection  Division. 

Region  ti 

IFR  Doc  0:!-24777  Filed  9-30-03;  8:45  amj 

BILUNG  CODE  6560-50-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
VVashington.  DC,  offices  of  the 
Commission,  800  North  Capitol  Street, 
M\V..  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
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the  Secretary,  Federal  Maritime 

Commission,  Washington,  DC  20573, 

within  10  days  of  the  date  this  notice 

appears  in  the  Federal  Register. 

Agreement  No.:  011223-028. 

Title:  Transpacific  Stabilization 
Agreement. 

Parties:  APL  Co.  Pte.  Ltd.  and  American 
President  Lines,  Ltd.  (acting  as  one 
party);  A.P.  Moller-Maersk  A/S 
trading  under  the  name  of  Maersk 
Sealand:  CMA  CGM,  S.A.;  COSCO 
Container  Lines  Ltd.;  Evergreen 
Marine  Corp.  (Taiwan)  Ltd.;  Hanjin 
Shipping  Co.,  Ltd.;  Hapag-Lloyd 
Container  Line  GmbH;  Hyundai 
Merchant  Marine  Co.,  Ltd.;  Kawasaki 
Kisen  Kaisha.  Ltd.;  Mitsui  O.S.K. 
Lines,  Ltd.;  Nippon  Yusen  Kaisha; 
Orient  Overseas  Container  Line 
Limited;  P&O  Nedlloyd  B.V.  and  P&O 
Nedlloyd  Limited  (acting  as  one 
party);  and  Yemgming  Marine 
Transport  Corp. 

Synopsis:  The  amendment  deletes  the 
Indian  Subcontinent  from  the 
geographic  scope  of  the  agreement 
and  revises  various  communications 
and  meeting  processes  under  the 
agreement. 

Agreement  No.:  201147. 

Title:  Broward/Chiquita  Lease  and 
Operating  Agreement. 

Parties:  Broward  County  (Florida); 
Chiquita  Brands  Company,  North 
America. 

Synopsis:  The  agreement  provides  for 
the  lease  of  property  to  be  used  as  a 
marine  terminal.  The.  term  of  the  lease 
is  through  September  23,  2013. 

Agreement  No.:  201148. 

Title:  Broward/Crowley  Marine 
Terminal  Lease  Agreement. 

Parties:  Broward  Couijty  (Florida); 
Crowley  Liner  Services,  Inc. 

Synopsis:  The  agreement  is  a 
restatement  of  a  previous  agreement 
and  provides  for  the  lease  of  property 
to  be  used  as  a  marine  terminal.  The 
term  of  the  lease  is  through  January 
21,2010. 

Dated:  September  26,  2003. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle, 
Secretary. 
|FR  Doc.  03-24897  Filed  9-30-03;  8:45  am] 

BILUNG  CODE  6730-01 -f> 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  hive 
applied  under  the  Change  in  Bank 


Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
inmiediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reser\'e  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  ba  received  not  later  than  October 
15,  2003. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd,  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1.  Robert  M.  Weiss,  Shorewood, 
Minnesota;  to  acquire  voting  shares  of 
Excelsior  Financial  Services.  Inc., 
Shorewood,  Minnesota,  and  thereby 
indirectly  acquire  voting  shares  of 
Beacon  Bank,  Shorewood.  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  25,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-24807  Filed  9-30-03;  8:45  am] 
BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEIM 

Formattons  of,  Acquisitions  by,  and 
IMergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of  ^control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  tlie 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  m 
thq  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 


nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  24, 
2003. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker.  Community  Affairs 
Officer)  600  Atlantic  Avenue.  Boston. 
Massachusetts  02106-2204: 

1.  South  Shore  Bancorp,  MHC  and 
South  Shore  Bancorp,  Inc..  both  of 
South  Weymouth,  Massachusetts  to 
become  bank  holding  companies  by 
acquiring  100  percent  of  the  voting 
shares  of  South  Shore  Savings  Bank, 
South  Weymouth,  Massachusetts  and 
Horizon  Bank  and  Trust  Company. 
Braintree,  Massachusetts. 

B.  Federal  Reserve  Bank  of  Cleveland 
(Stephen  J.  Ong,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  First  Commonwealth  Financial 
Corporation,  Indiana,  Pennsylvania;  to 
merge  with  Pittsburgh  Financial  Corp.. 
and  thereby  indirectly  acquire 
Pittsburgh  Savings  Bank,  both  of 
Wexford,  Pennsylvania. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (James  Hunter,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  First  Capital  Corporation,  Fort 
Scott,  Kansas;  to  acquire  100  percent  of 
the  voting  shares  of  Centerville  State 
Bank,  Centerville,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  25.  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-24808  Filed  9-30-03;  8:45  am] 

BILUNG  COOE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-124] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
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opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC])  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  at  (404)  498-1210 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
IS  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (h)  the  accuracy  of  the 
agencv's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
wavs  to  enhance  the  qualitv,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  iiiformatum 
on  respondents,  including  through  the 
use  of  automated  c;olle(  tion  techniques 
or  other  forms  of  information 
technology  Send  comments  to  Seleda 
Perr\man.  CD("  Assistant  Reports 
Clearance  Officer.  1600  C:iifton  Road. 
MS-D24.  Atlanta,  GA  30333.  Wntten 
comments  should  be  received  within  60 
davs  of  this  notice 

P^opos^■r/  Prajfct     Reactions  to  Race" 
Module  for  the  General  Social  Survey 
(GSS)— New— National  Center  for 


Chronic  Disease  Prevention  and  Health 
Promotion  (NCCDPHP).  Centers  for 
Disease  C^ontrol  and  Prevention  (CDC). 

The  purpose  of  this  data  collection  is 
to  understand  some  of  the  contextual, 
perceptual,  and  experiential  factors 
associated  with  reactions  to  "race"  that 
mav  contribute  to  racial  disparities  in 
health  outcomes  CDC.  will  fund 
"Reactions  to  Race"  data  collection  on 
the  2004  General  Social  Survey  (GSS). 
The  Measures  of  Racism  Working  Group 
dt  CDC  developed  a  10-question  module 
in  the  GSS 

The  GSS  is  a  biennial  national 
population-based  in-person  survey 
conducted  by  the  National  Opinion 
Research  Center  (NORC)  at  the 
Ciiiversitv  of  Chicago  G.SS  first  data 
( (ilU^tioii  was  in  1972  The  basir: 
purpose  of  the  GSS  is  too  c:ontinue  "to 
gather  data  on  contemporary  American 
society  in  order  to  monitor  and  explain 
trends  and  constants  in  attitudes, 
behaviors,  and  attributes,  to  examine  the 
stni(  turf  and  functioning  of  society  in 
general  as  well  ,is  the  role  plaved  by 
relevant  subgroups;  to  t:()mpare  the 
United  States  to  other  societies  in  order 
to  place  American  so(;iety  in 
c;omparative  perspective  and  develop 
cross-national  models  of  human  society; 
and  to  make  high-quality  data  easily 
accessible  to  scholars,  students,  policy 


makers,  and  others,  with  minimal  cost 
and  waiting"  (see  http:// 
www.norc.uchicago.edu/projects/ 
gensocl.asp}. 

CDC  is  contracting  with  NORC 
through  an  existing  agreement  to 
administer  the  "Reactions  to  Race" 
module  to  the  full  GSS  sample, 
consisting  of  3,000  non-institutionalized 
U.S.  adults,  starting  in  June  2004.  The 
questioiuiaire  will  be  administered  in- 
person  by  trained  interviewers  who 
have  been  "race '-matched  with  the 
predominant  "race"  of  residents  in  each 
sampled  area. 

The  distributions  of  responses  to  the 
questions  on  the  "Reactions  to  Race" 
module  will  be  examined  across  all 
respondents  as  well  as  compared  by 

race".  In  addition,  we  will  look  at  the 
relationship  between  the  responses  from 
the  "Reactions  to  Race"  module  and 
responses  to  other  health,  attitude,  and 
behavior  questions  (including  a  detailed 
assessment  of  experiences  at  work)  on 
the  2004  GSS.  These  other  data  will 
provide  a  rich  resource  to  help  us 
contextualizfc  responses  to  the  module. 

Ultimately,  the  results  from  this  data 
collection  will  be  useful  as  we  examine 
the  causes  of  and  design  interventions 
to  eliminate  racial  and  ethnic  health 
disparities.  There  are  no  costs  to 
respondents. 


Respondent 


US.  Adults 
Total 


Number  of 
respondents 


Number  of  re- 
sponses/re- 
spondent 


Avg.  burden/ 
response 
(in  tiours) 


Total  burden 
(in  hours) 


3,000 


1 


5/60 


250 


250 


Udted   September  25.  2003. 
Nancy  E.  Cheal, 

.■\cting  .Ass(K-iate  Director  for  Policy.  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prfvention. 
IFR  Doc  0.1-248,36  Filed  ^30-03;  8:45  am] 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  Childhood 
Lead  Poisoning  Prevention 

In  dccordani  e  with  section  10(a)(2)  of 
the  Federal  Advisory-  Committee  Act 
(Pub   L  92-463),  the  National  Center  for 
Environmental  Health  (\CEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
following  committee  meeting. 


\'ame:  Advisory  Coiiiiniltee  on  Childliood 
Lead  Poisoning  Prevention. 

Times  and  Da/ps 
8:30  a.m. -5  p.m..  ( )i  luher  14   2iK),i 
8:30  a.m. -12:30  p.lll  .  Ot  tober  l.'>.  200.3 

Place:  Embassy  Suites — .Mlciiitd  at 
Centennial  Olvmpn   P. irk    2h~  Marietta 
Street.  Atlanta,  I  ieniL;;,!   km  it   Telephcme 
404/223  2300 

Status  (Jpeu  tu  thu  piibln:.  Iinuted  unly  by 
Che  space  available.  The  meeting  room 
accommodates  approximatelv  7'i  people. 

Pu^pose:Th^^  Coininittee  shall  provide 
advice  and  guidance  to  the  .Sei  retarv:  the 
Assistant  Secretarv  fnr  Health,  and  the 
Director,  CDC,  regarding  ru'vv  s(  ientifii, 
knowledge  and  tei  hnolngical  develiipinenls 
and  their  practical  implications  lor 
childhood  lead  poisoning  prevention  eflorts. 
The  Committee  shall  also  review  and  report 
regularly  on  childhood  lead  poisoning 
pre\enti(jn  practiies  and  re(  oinmend 
improvements  in  national  childhood  lead 
poisoning  prevention  efforts 

Matters  to  he  Dist  usst'd  .Agenda  .terns 
include:  Update  on  Pnniarv  Prevention 
issues.  Review  of  Evidence  for  Effects  at 
Blood  Lead  Levels  <10  (ig/dL.  Building 


Blocks  Project,  the  National  Academy  of 
Sciences  Study.  Lead  Exposure  at  Superfund 
Sites,  and  the  Update  on  International  Lead 
issues. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Opportunities  will  be  provided  during  the 
meeting  for  oral  comments.  Depending  on  the 
time  available  and  the  number  of  requests,  it 
mav  be  necessary  to  limit  the  time  of  each 
presi>n!er. 

For  Further  Information  Contact:  Crystal 
M.  (Iresham.  Program  Analyst.  Lead 
Poisoning  Prevention  Branch.  Division  of 
Emergency  and  Environmental  Health 
Services.  NCEH.  LT)C.  4770  Buford  Hwy.  NE. 
M/S  F-30.  Atlanta.  Georgia  30341.  telephone 
770-488-7490,  fax  770/488-3635. 

Due  to  programmatic  issues  that  had  to  be 
resolved,  the  Federal  Register  notice  is  being 
published  less  than  fifteen  days  before  the 
date  of  meeting. 

The  Director.  Management  Analysis  and 
Services  office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
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both  CDC  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  September  25,  2003. 
Alvin  Hall, 

Director.  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  03-24840  Filed  9-30-03;  8:45  am] 
BILUNG  CODE  4163-1 8-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0404] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Human  Tissue 
Intended  for  Transplantation 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA).  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  information  collection  requirements 
relating  to  FDA  regulations  for  human 
tissue  intended  for  transplantation. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  December  1,  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to:  http://www.fda.gov/ 
dockets /ecomments.  Submit  written 
comments  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  foiuid  in  brackets  in  the 
heading  of  this  docimient. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Nelson,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1482. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 


information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on  these  topics:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FDA's  functions,  including  whether 
the  information  will  have  practical 
utility;  (2)  the  accuracy  of  FDA's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Human  Tissue  Intended  for 
Transplantation— 21  CFR  Part  1270 
(OMB  Control  Number  0910-0302)— 
Extension 

Under  section  361  of  the  Public 
Health  Service  Act  (42  U.S.C.  264),  FDA 
issued  regulations  to  prevent  the 
transmission  of  human 
immunodeficiency  virus  (HIV),  hepatitis 
B,  and  hepatitis  C,  through  the  use  of 
hiunan  tissue  for  transplantation.  The 
regulations  provide  for  inspection  by 
FDA  of  persons  and  tissue 
establishments  engaged  in  the  recovery, 
screening,  testing,  processing,  storage, 
or  distribution  of  human  tissue.  These 
facilities  are  required  to  meet  provisions 
intended  to  ensiu-e  appropriate 
screening  and  testing  of  human  tissue 
donors  and  to  ensure  that  records  are 
kept  documenting  that  the  appropriate 
screening  and  testing  have  been 
completed. 

Section  1270.31(a)  through  (d)  (21 
CFR  1270.31(a)  through  (d))  require 
written  procedures  to  be  prepared  and 
followed  for  the  following  steps:  (1)  All 
significant  steps  in  the  infectious 
disease  testing  process,  (2)  all 


significant  steps  in  reviewing  the 
relevant  medical  record  of  the  donor,  (3) 
designating  and  identifying  quarantined 
tissue,  and  (4)  for  prevention  of 
infectious  disease  contamination  or 
cross-contamination  by  tissue  during 
processing.  Section  1270.31(a)  and  (b) 
also  require  recording  and  justification 
of  any  deviation  from  the  written 
procedures.  Section  1270.33(a)  (21  CFR 
1270.33(a))  requires  records  to  be 
maintained  concurrently  with  the 
performance  of  each  significant  step  in 
the  procedures  of  infectious  disease 
screening  and  testing  of  human  tissue 
donors.  Section  1270.33(f)  requires 
records  to  be  retained  regarding  the 
determination  of  the  suitability  of  the 
donors  and  such  records  required  under 
§1270.21  (21  CFR  1270.21).  Section 
1270.33(h)  requires  all  records  be 
retained  at  least  1 0  years  beyond  the 
date  of  transplantation,  distribution, 
disposition,  or  expiration  of  the  tissue, 
whichever  is  latest.  Section  1270.35  (21 
CFR  1270.35)  requires  specific  records 
be  maintained  to  dociunent  the 
following  outcomes:  (1)  The  results  and 
interpretation  of  all  required  infectious 
disease  tests  and  results,  (2)  the  identity 
and  relevant  medical  records  of  the 
donor,  (3)  the  receipt  and  distribution  of 
human  tissue,  and  (4)  the  destruction  or 
other  disposition  of  human  tissue. 

Respondents  to  this  collection  of 
information  are  manufacturers  of  human 
tissue  intended  for  transplantation. 
Based  on  information  from  FDA's 
Center  for  Biologies  and  Evaluation 
Research  database  system .  the  agency 
estimates  that  there  are  approximately 
300  tissue  establishments  of  which  166 
are  conventional  tissue  banks  and  1 34 
are  eye  tissue  banks.  Based  on 
information  provided  by  industry,  there 
are  an  estimated  total  of  750,000 
conventional  tissue  products  and  94,186 
eye  tissue  products  recovered  per  year 
with  an  average  of  25  percent  of  the 
tissue  discarded  due  to  unsuitability  for 
transplant.  In  addition,  there  are  an 
estimated  20,000  donors  of  conventional 
tissue  and  47,796  donors  of  eye  tissue 
each  year. 

Accredited  members  of  the  American 
Association  of  Tissue  Banks  (AATB) 
and  Eye  Bank  Association  of  America 
(EBAA)  adhere  to  standards  of  those 
organizations  that  are  comparable  to  the 
recordkeeping  requirement  in  part  1270 
(21  CFR  part  1270).  Based  on 
information  provided  by  industry 
associations,  50  to  75  percent  (average 
63  percent)  of  the  conventional  tissue 
banks  are  members  of  AATB  (166  X  63 
percent  =  105).  and  99  percent  of  eye 
tissue  banks  are  members  of  EBAA  (134 
X  99  percent  =  133).  Therefore, 
recordkeeping  by  these  238 
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establishments  (103  *  1  J3  =  238)  is 
excluded  from  the  burden  estimates  as 
usual  and  customary  business  activities 
(5  CFR  1320  3|bj(2))   The  recordkeeping 
burden,  thus,  is  estimated  fur  tht> 
remaining  62  establishments,  which  i> 
21  percent  of  all  establishments  (.100  • 
238  =  62.  or  62/300  =  21  percent) 

Based  on  ('BERs  database  svstem  and 
information  provided  bv  industrv.  FDA 
estimates  an  average  of  two  new  tissue 
banks  annually,  which  mav  be 
nonmembers  of  a  trade  association   Ea(  h 
new  tissue  bank  requires  an  estimated 
64  hours  to  prepare  standard  operating 
procedures  (SOPs)  under  *j  1270  31(a) 
through  (d)  The  retjuirement  for  the 


development  of  these  written 
procedures  is  considered  an  initial  one- 
time burden.  FDA  assumes  that  all 
(  urrent  tissue  establishments  have 
developed  written  procedures  in 
tompliarue  with  part  1270.  Therefore, 
their  information  collection  burden  is 
for  the  general  review  and  update  of 
written  proc  edures  estimated  to  take  an 
annual  average  of  24  hours,  and  for  the 
recording  and  |ustif\ing  of  any 
deviations  from  the  written  procedures 
for  «^  1270  31(a)  and  (b).  estimated  to 
take  an  annual  average  of  1  hour  The 
information  collettion  burden  for 
maintaining  rec:ords  concurrentlv  with 
tlie  perforrnaiK  e  of  each  significant 


screening  and  testing  step  and  for 
retaining  records  for  10  years  under 
§  1270.33(a),  (f),  and  (h),  include 
documenting  the  results  and 
interpretation  of  all  required  infectious 
disease  tests  and  results  and  the  identify 
and  relevant  medical  records  of  the 
donor  required  under  §  1270.35(a)  and 
(b).  Therefore,  the  burden  under  these 
provisions  is  calculated  together  in  table 
1  of  this  document.  The  recordkeeping 
estimat'is  for  the  number  of  total  annual 
records  and  hours  per  record  are  based 
on  information  provided  by  industry 
and  FDA  experience. 

FDA  estimates  the  burden  of  this 
information  collection  as  follows: 


Table  i  —Estimated  Annual  Recordkeeping  Burden^ 


21  CFR  Section 

No.  of  Recordkeepers 

Annual  Frequency  per 
Recordkeeping 

Total  Annual  Records 

Hours  per  Record 

Total  Hours 

1270  31(a)  through 
(d) 

2 

1 

2 

64 

128 

1270  31(a)  ttirough 
(d)2 

62 

1 

62 

24 

1.488 

1270.31(a)  and  (b)3 

62 

2 

124 

1.0 

124 

1270  33(a).  if),  and 

(h)  and 
1270  35(a)  and  (b) 

ee 

3,089 

191.518 

1.0 

191,518 

1270.35(c) 

62 

5,719 

354,578 

1.0 

354,578 

1270  35(d) 

62 

715 

44.330 

1.0 

44,330 

Total 

592.166 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

^  Review  and  update  of  SOPs 

^  Documentation  of  deviations  from  SOPs 


Dated   .September  ^4    JU03. 
Jeffrey  Shuren, 

Ass}stant  Cummissioner  for  Pulicy^ 

(FR  Doc  03-24799  Filed  9-30-03;  8:45  ain] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Doclwt  No.  2003f4-0421} 

Determination  That  Trilafon  Tablets 
and  Three  Ott>er  Drug  Products  Were 
Not  Withdrawn  From  Sale  for  Reasons 
of  Safety  or  Effectiveness 

AGENCY:  Food  and  Drug  .administration, 

HHS 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDAi  has  determined 
that  the  four  drug  products  listed  in  thi-- 
document  were  not  withdrawn  from 


sale  for  reasons  of  safetv  or 
effectiveness   These  are  drug  products 
with  appro\ed  new  drug  applications 
(NDAs)  to  which  one  or  more  approved 
abbreviated  new  cirug  applications 
(AND As)  refer   This  determination 
means  that  the  approval  status  of  the 
.-\.\iDAs  IS  unaffected  by  the  withdrawal 
from  sale  of  the  reference  product. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marv  (Patchings.  (Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
l.ane,  Ko(,kville.  MD  20855,  301-594- 

2041 

SUPPLEMENTARY  INFORMATION:  In  1984. 
(Congress  enacted  the  Drug  Price 
Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  (the  1984  amendments),  which 
authorized  the  approval  of  duplicate 
versions  of  drug  products  approved 
under  an  .•\ND.\  procedure.  ANDA 
sponsors  must,  with  c;ertain  exceptions, 
^how  that  the  drug  for  which  they  are 


seeking  approval  contains  the  same 
active  ingredient  in  the  same  strength 
and  dosage  form  as  the  "listed  drug," 
which  is  a  version  of  the  drug  that  was 
previously  approved  under  an  NDA. 
Sponsors  of  ANDAs  do  not  have  to 
repeat  the  extensive  clinical  testing 
otherwise  necessary  to  gain  approval  of 
an  NDA.  The  only  clinical  data  required 
in  an  ANDA  are  data  to  show  that  the 
drug  that  is  the  subject  of  the  ANDA  is 
bioequivalent  to  the  listed  drug. 

The  1984  amendments  include  what 
is  now  section  505(j){7)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
355(j)(7)).  which  requires  FDA  to 
publish  a  list  of  all  approved  drugs. 
FDA  publishes  this  list  as  part  of  the 
"Approved  Drug  Products  With 
Therapeutic  Equivalence  Evaluations." 
which  is  generally  known  as  the 
"Orange  Book."  Under  FDA  regulations, 
drugs  are  withdrawn  from  the  list  if  the 
agency  withdraws  or  suspends  approval 
of  the  drug's  NDA  or  ANDA  for  reasons 
of  safetv  or  effectiveness,  or  if  FDA 
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determines  that  the  listed  drug' was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness  (21  CFR  314.162). 

If  a  listed  drug  is  withdrawn  from  sale 
and  there  are  approved  ANDAs  that 
refer  to  Uiat  drug,  under  §  314.161(a)(2) 
(21  CFR  314.161(a)(2)),  the  agency  must 
determine  whether  the  listed  drug  was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness.  Section 
314.161(d)  provides  that  if  FDA 
determines  that  the  listed  drug  was 
removed  from  sale  for  safety  or 
effectiveness  reasons,  the  agency  will 
initiate  proceedings  that  could  result  in 
the  withdrawal  of  approval  of  the 
ANDAs  that  refer  to  the  listed  drug. 

The  holders  of  the  applications  listed 
in  the  table  in  this  document  have 
informed  FDA  that  the  drug  products 
have  been  withdrawn  from  sale.  The 
drug  products  in  the  table  are  subjects 
of  approved  NDAs  to  which  one  or  more 
approved  ANDAs  refer. 


NDA 
No. 

Drug 

Applicant 

10- 

Trilafon 

Schering  Corp., 

775 

(perphenazine) 

2000  Galloping 

tablets,  2,  4,  8, 

Hill  Rd.,  Ken- 

and  1 6  milli- 

ilworth, NJ 

grams  (mg) 

07033 

12- 

Decadron  (dexa- 

Merck  &  Co., 

071 

methasone  so- 

P.O. Box  4, 

dium  phos- 

West Point,  GA 

phate)  injec- 

19486-0004 

tion,  4  mg/milli- 

liter  (mL)  and 

24  mg/mL 

14- 

Hexadrd  (dexa- 

Organon,  Inc., 

694 

methasone  so- 

375 Mt.  Pleas- 

dium phos- 

ant Ave.,  West 

phate)  injec- 

Orange, NJ 

tion,  4  mg/mL 

07052 

and  1 0  mg/mL 

19- 

Tricor 

Abbott  Labora- 

304 

(fenofibrate) 

tories,  200  Ab- 

capsules, 67, 

bott  Park  Rd., 

134,  and  200 

Abbott  Park,  IL 

mg 

60064-3537 

FDA  has  reviewed  its  records  and, 
under  S  314.161,  has  determined  that 
the  drug  products  listed  in  this 
document  were  not  withdrawn  from 
sale  for  reasons  of  safety  or 
effectiveness.  Approved  ANDAs  that 
refer'to  the  NDAs  listed  in  this 
document  are  unaffected  by  the 
withdrawal  of  these  products  subject  to 
those  NDAs,  and  accordingly,  the 
agency  will  continue  to  list  the  drug 
products  listed  in  this  document  in  the 
"Discontinued  Drug  Product  List" 
section  of  the  Orange  Book.  The 
"Discontinued  Drug  Product  List" 
identifies,  among  other  items,  drug 
products  that  have  been  discontinued 
from  marketing  for  reasons  other  than 
safety  or  effectiveness. 


Dated:  September  17,  2003. 
Jefifrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-24862  Filed  9-30-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Pediatric  Oncoiogy  Subcommittee  of 
the  Oncologic  Drugs  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA). 

The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Pediatric 
Oncology  Subcommittee  of  the 
Oncologic  Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  October  9,  2003,  from  8  a.m.  to 
4:30  p.m. 

Location:  Holiday  Inn,  Kennedy 
Ballroom,  8777  Georgia  Ave..  Silver 
Spring,  MD. 

Contact  Person:  Thomas  H.  Perez, 
Center  for  Drug  Evaluation  and 
Research,  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane  (for 
express  delivery:  5630  Fishers  Lane. 
Rm.  1093)  Rockville,  MD  20857.  by 
phone  at  301-827-6758,  or  by  e-mail  at 
PerezT@cder.fda.gov  or  the  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12542. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  subcommittee  will:  (1) 
Consider  off-patent  oncology  drugs  for 
which  pediatric  studies  are  needed  and 
discuss  the  availability  of  information 
concerning  the  safe  and  effective  use  of 
the  drugs  in  the  pediatric  population, 
whether  additional  information  is 
needed,  and  whether  new  pediatric 
studies  concerning  the  drugs  may 
produce  health  benefits  in  the  pediatric 
population,  as  mandated  by  the  Best 
Pharmaceuticals  for  Children  Act 
(BPCA),  and  (2)  discuss  age-appropriate 
formulation  changes  to  facilitate  dosing 
of  products  used  in  the  pediatric 
oncology  setting. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 


orally  or  in  writing,  on  issues  pending 
before  the  subcommittee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  2.  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  10 
a.m.  and  10:30  a.m.  and  1  p.m.  and  1:30 
p.m.  Time  cJlotted  for  each  presentation 
may  be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  October  2 . 
2003,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets.  FDA 
welcomes  the  attendance  of  the  public 
at  its  advisory  committee  meetings  and 
will  make  every  effort  to  accommodate 
persons  with  physical  disabilities  or 
special  needs.  If  you  require  special 
accommodations  due  to  a  disability, 
please  notify  Thomas  Perez  at  least  7 
days  in  advance  of  the  meeting. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
October  9,  2003,  Pediatric  Oncology 
Subcommittee  of  the  Oncologic  Drugs 
Advisory  Committee  meeting.  Because 
the  agency  believes  there  is  some 
urgency  to  bring  these  issues  to  public 
discussion  and  qualified  members  of  th3 
committee  were  available  at  this  time, 
the  Commissioner  of  Food  and  Drugs 
concluded  that  it  was  in  the  public 
interest  to  hold  this  meeting  even  if 
there  was  not  sufficient  time  for  the 
customary  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  .A^dvisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  September  26,  2003. 
Peter  J.  Pitts, 

Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  03-24920  Filed  9-26-03:  4:13  pm] 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advison,'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Director's  Council  of  Public 
Representatives. 
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The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notifv  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Same  of  Committee:  Director's  Council  of 
Public  Representatives 

Date  Oclober  20.  200.) 

Timf  8  30  dm.  to  4  30  p  m. 

Agenda  .\mong  the  topics  proposed  for 
discussions  are  (11  current  issues,  (2!  the 
National  Research  C^ouncil  and  Institute  of 
Medicine  Report  to  the  NIH,  and  (31  a  panel 
on  Enhancing  P'jblic  Trust  in  the  Clinical 
Research  Enterprise 

Place  National  Institutes  of  Health.  4000 
Rockville  Pike   Building  31.  Conference 
Room  6.  Bethesda.  MD  20892. 

Contorf  Person   lennifer  E  Gorman  Vetter. 
MH  Public  Liaison  C:OPR  Cloordinator.  Office 
of  Communications  and  Public  Liaison, 
Office  of  the  Director,  National  Institutes  of 
Health.  9000  Rockville  Pike.  Building  1. 
Room  i44.  Bethesda.  MD  20892.  (301)435- 
4448.  Jorwnnr^oii  nih  i^nv 

In  the  interest  of  secuntv,  .\1H  has 
instituted  stringent  procedures  for  entrance 
into  the  building  bv  non-government 
emplovees.  Persons  without  a  government 
ID.  will  need  to  show  a  photo  ID.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building 

Information  is  also  available  on  the 
Institute  s,  Center  s  Home  page;  http:// 
VV-H1V  nih  gov/nbout  puhhrliaison/ 
mdt'x  html,  where  an  agenda  and  anv 
additional  information  fur  the  meeUng  will 
be  posted  when  available 
(t'atalogue  of  Federal  Dcjinestic  Assistance 
Program  .Nos.  9.M4,  Intramural  Research 
Training  .Awa.d.  9.1  22.  (Clinical  Research 
Loan  Repavment  Program  for  Individuals 
from  Disadvantaged  Backgrounds;  93.232. 
Loan  Repayment  Program  for  Research 
Clenerallv;  93.39.  Academic  Resear(;h 
Enhancement  .\ward,  93  93B  NIH  .\(  quired 
lmmunodeficien(;v,  Svndrome  Research  Loan 
Repayment  Program,  JJ  i  187,  Indergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds,  National 
Institutes  of  Health.  HHSl 

Dated  September  24.  2003. 

LaVeme  Y.  Stringfield, 

Director.  (Hfice  ot  Federal  Advison- 
(Mmmittee  Policy 

[FR  Do(    03-24825  Filed  9-30-03;  8:45  am] 

BILLING  CODE  41 40-01 -U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  sectuui  10(d)  of  the 
Federal  Advisor\'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2J,  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(r)(B),  Title  5  U.S.C.  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applicaticms.  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee  National  Cancer 
Institute  Special  Emphasis  Panel.  Phase 
.•\pplic:ation  .\vvards  in  Cancer  Prognosis  & 
Prediction  IP.-\R03-0891  )t  Cancer  Prognosis 
and  Prediction  SBIK,  STIR  Initiative 
(PAR03-I)99| 

Date  October  23.  2003 

I'lme  8  a.m.  to  .t  p,.n 

Aiiendu    I'o  review  and  evaluate  grant 
applications 

Place  Holidav  Inn  Select  Bethesda.  8120 
Wisconsin  Ave..  Bethesda,  MD  20814. 

Contact  Person:  loyce  C.  Pegues.  PhD, 
Scientific  Review  .Administrator.  Special 
Review  and  Resourc  es  Bran(;h.  Division  of 
E.xtramural  .-Xctivities.  National  (dancer 
Institute.  Kllti  Executive  Boulevard.  Room 
■'149.  Bethesda.  MD  20892.  .10 1/594- 1286. 
peguesi'dmuil  nih  miv 

(Catalogue  of  Federal  Domestic:  Assistance 
Program  Nos  93  .192,  Cancer  Construction; 
93  393,  (^an(  er  C^au.ie  and  Prevention 
Research.  93  394   Cancer  Detec  tion  and 
Diagnosis  Resean  h.  93  ,195,  Cancer 
Treatment  Research;  93. .196.  C;anc:er  Biology 
Research.  93.397.  Cancer  Centers  Support, 
93.398.  Cancer  Researc:h  Manpower;  93  399. 
Cancer  Control.  National  Institutes  of  Health. 
HHS) 

Dated:  September  24.  2003 
LaVeme  Y.  Sthngfield. 

Direi  tor.  Office  of  Federal  Ad\  isor  Committee 

Policy 

iFR  Do<    0,1-24828  Filed  '1-10-03;  8:45  am] 

BILUMG  CODE  4140-01-1(1 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  sec  lion  10(d)  of  the 
Federal  Advisory  (Committee  Act,  as 
amended  (5  LLS.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  ^ 

meeti.ng. 

The  meeting  will  be  closed  to  the 
public  in  acccjrdance  with  the 
provisHins  set  forth  in  sections 
552b((  )(4)  and  552b(c)(6).  Title  5  U.S C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 


confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\'ame  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Behavioral 
Research  in  Cancer  Control. 

Date:  November  13,  2003. 

Time:  9  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Rockville,  MD  20852, 
(Telephone  Conference  Call). 

Contact  Person:  Mary  Jane  Slesinksi,  Phd. 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch,  Division  of 
E.xtramural  Activities.  National  Cancer 
Institute.  National  In.stitutes  of  Health,  6116 
Executive  Boulevard,  Room  8045,  Bethesda, 
MD  20892.  301/594-1566. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93  393.  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
83.398,  Cancer  Research  Manpower;  93.399. 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  September  24,  2003. 
LaVeme  Y.  Stringfield, 

Director.  Officer  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  03-24829  Filed  9-30-03;  8:45  am] 

BILUNG  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Initial  Review  Group  NRRC 
28  Meeting. 
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Date;  October  16-17,  2003. 

Time:  8:15  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda,  MD  20817. 

Contact  Person:  Jeffi^y  M.  Chemak,  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Institute  of  Nursing 
Research,  6701  Democracy  Plaza,  Suite  712. 
MSC  4870,  Bethesda,  MD  20817,  (301)  402- 
6959,  chemak@nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361,  Nursing  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  September  24,  2003. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-24821  Filed  9-30-03;  8:45  am] 

BILUNG  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NIA. 

The  meeting  wiU  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  on  Aging,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  NIA. 

Date:  October  29-30,  2003. 

Closed:  October  29,  2003,  8  a.m.  to  9  a.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Gerontology  Research  Center,  5600 
Nathan  Shock  Drive,  Baltimore,  MD  21224. 

Open:  October  29,  2003,  9  a.m.  to  11:40 
a.m. 

Agenda:  Committee  Discussion. 


Place:  Gerontology  Research  Center,  5600 
Nathan  Shock  Drive,  Baltimore,  MD  21224. 

Closed:  October  29,  2003,  11:40  a.m.  to 
12:40  p.m. 

Agenda:To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  LndivTdual  investigators. 

Place:  Gerontology  Research  Center,  5600 
Nathan  Shock  Drive,  Baltimore,  MD  21224. 

Open:  October  29,  2003,  12:40  p.m.  to  4:30 
p.m. 

Agenda:  Committee  Discussion. 

Place:  Gerontology  Research  Center,  5600 
Nathan  Shock  Drive,  Baltimore,  MD  21224. 

Closed:  October  29,  2003,  4:30  p.m.  to  5:30 
p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Gerontology  Research  Center.  5600 
Nathan  Shock  Drive,  Baltimore,  MD  21224. 

Ciosed;  October  30,  2003,  8  a.m.  to  9  a.m. 

Agenda:  To  review  emd  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Gerontology  Research  Center,  5600 
Nathan  Shock  Drive,  Baltimore,  MD  21224. 

Open:  October  30,  2003,  9  a.m.  to  12  p.m. 

Agenda:  Committee  Discussion. 

Place:  Gerontology  Research  Center,  5600 
Nathan  Shock  Drive,  Baltimore,  MD  21224. 

C7osed;  October  30,  2003,  12  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Gerontology  Research  Center,  5600 
Nathan  Shock  Drive,  Baltimore,  MD  21224. 

Open:  October  30,  1  p.m.  to  3:45  p.m. 

Agenda:  Committee  Discussion. 

Place:  Gerontology  Research  Center,  5600 
Nathan  Shock  Drive,  Baltimore,  MD  21224. 

Closed:  October  30,  2003,  3:45  p.m.  to  4:30 
p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  invretigators. 

Place:  Gerontology  Research  Center,  5600 
Nathan  Shock  Drive,  Baltimore,  MD  21224. 

Contact 'Person:  Dan  L.  Longo,  MD, 
Scientific  Director,  National  Institute  of 
Aging,  Gerontology  Research  Center, 
National  Institutes  of  Health,  5600  Nathan 
Shock  Drive,  Baltimore,  MD  21224-6825, 
410-558-8110,  dll4q@nia.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  September  24,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-24822  Filed  9-30-03;  8:45  am] 

BILUNG  CODE  414(M>1-«a 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
i£  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosvu-e  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel  Long-Term 
Colony  of  Calorically  Restricted  Rodents. 

Date:  October  23,  2003. 

Time:  1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institute  on  Aging, 
Gateway  Building,  7201  Wisconsin  Avenue. 
2C212,  Bethesda,  MD  20814,  (Telephone 
Conference  Call). 

Contact  Person:  Ramesh  Vemuri.  PhD.. 
National  Institute  on  Aging,  The  Bethesda 
Gateway  Building,  7201  Wisconsin  Ave.. 
Suite  2C212,  Bethesda,  MD  20892,  301-402- 
7700,  rv23r:®nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Piogram  Nos.  93.866.  Aging  Research, 
National  histitutes  of  Health,  HHS) 

Dated:  September  24,  2003. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-24823  Filed  9-30-03;  8:45  am] 

BILUNG  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U..S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personcil  privacy. 
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Snm''  t^t  ConuTiittfr  .Nrftionai  Inslilute  on 
.\oing  Special  Emphrfsis  Panel  Al/hntmer 
Patient  Registry 

Da^e  October  7.  ZOU.i. 

Time  2  p.m.  to  4  p  m. 

Ae^enda  To  review  and  evaluate  grant 
applications 

P/orp  Gatewav  Building,  7 MX  Wi.sconsin 
.\ve.  2C.2\1.  Bethesda   ^^D  J0814. 
(Telephone  Cionferenc"  Calil 

Contact  Person  Raniesh  \'emun.  PhD. 
National  Institute  on  .-Kging.  The  Bethesda 
C.atewav  Building,  7201  Wisconsin  .-Xve, 
Suite  2C;212.  Bethesda.  MD  208^2    101-4112- 
7700.  r.-23r%nih  gov 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  1,1, 86f).  .\ging  Research. 
National  Institutes  of  Health.  HHS) 

Dated    September  24   200J. 
LaVeme  Y.  Stringfield. 

Dirfctor.  Office  of  Federal  Advisory 

Committee  Policv. 

(FR  Doc  03-24824  Filed  9-30-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Healtii; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advison'  Committee  Act,  as 
amended  (5  I'.S.C;.  Appendix  2),  notice 
is  hereby  given  of  the  follovvint; 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Same  of  Committee  National  Institute  of 
Mental  Health  Special  Emphasis  Panel  IP- 
RISP  .Applications  Review, 

Date  October  22.  200^ 

Time  9  am.  to  S  p.m. 

Agenda  To  review  and  evaluate  grant 
applirations 

Place   Hohdav  Inn  Select  Bethesda.  8120 
Wisconsin  Ave  Bethesda.  MD  20814 

Contact  Person  Martha  .\nn  Carey.  PhD. 
RN.  Scientifii  Review  .Administrator, 
Division  of  Extramural  .Activities,  National 
Institute  of  Mental  Health,  NIH. 
Neuroscience  Center   ROOl  Exe(,utivt'  Blvd  , 
Room  f)151.  MSC;  9b08,  Bethesda,  .MD  20892- 
9608,  1301)  443-lfiOfi.  mcare\'<>.mail  nih.gov. 


.\ai'ie  (if  Cnmmittee  National  Institute  of 
Mental  Health  Special  Emphasis  Panel  Child 
and  .\dolesi  ent  Interventions  Part  2. 

Date  October  27,  2003 

Time:  5  p  in.  to  530  p  ni 

Agenda    To  review  and  evaluate  grant 
applications. 

Place  St.  C.regorv  Hotel.  2033  M  Street. 
NW  .  Washington.  DC  20036, 

Contai  t  Person  David  I.  Somniers.  PhD. 
Scientifii  Review  .Xdministrator,  Division  of 
Extramural  .Activities.  National  Institute  of 
.Mental  Health.  .'■ilH,  Neurosiience  Center. 
fl(>01  Exe<  utive  Blvd  .  Room  0144,  MSC  9606, 
Bethesda.  MD  20892-9606.  (301)  443-7861. 
dsommers&mail  nih.gov 

Same  i>t  C.innmittee  National  Institute  of 
Mental  Healtli  Special  Emphasis  Panel. 
Cognitive  Science  and  Neuroimaging 

Dote.  October  30.  2003, 

Time.  1030  a.m.  to  3  p.m. 

Agenda  To  review  and  evaluate  grant 
applications. 

Place  Bethesda  Marriott.  .S1=>1  Pooks  Hill 
Road    Bethesda.  MI)  20814 

Contact  Person   Benjamin  .Xu,  PhD, 
Scientific  Re\iew  .Administrator,  Division  of 
Extramural  .Activities,  National  Institute  of 
Mental  Health.  NIH.  Neuroscience  (.enter, 
6001  Executive  Boulevard.  Room  6143.  MSC 
9608.  Bethesda.  MD  20892-9608.  (301)  443- 
1178,  hen.xuU' mail  nih.gov 

.\'ame  i>f  Committee  National  Institute  of 
Mental  Health  -Spei  lal  Emphasis  Panel. 
Mental  Disorders  Treatment  Research. 

Date  October  .U).  2003. 

Time   1  p  ni.  to  4  p.m 

Agenda  To  review  and  evaluate  grant 
applications 

Place  National  Institutes  of  Health, 
Neuroscience  Centei.  6001  E.\ecutive 
Boulevard,  RockviUe.  MD  20852,  (Telephone 
Conference  t^all) 

Contact  Person  Sara  K.  Goldsmith,  PhD, 
Scientific  Review  Administrator.  Division  of 
E.xtramural  Activities.  National  Institute  of 
Mental  Health.  NTH.  Neuroscience  Center. 
6001  Exe(  ulive  Blvd  .  Room  6154,  MSC  9608, 
Bethesda.  MD  20892-9608 

\'ame  of  Committee  National  Institute  of 
.Mental  Health  Special  Emphasis  Panel  NIMH 
Predoctoral  and  Postdoctoral  Institutional 
Resear(  h  Traniiig 

Date  October  .31.  2003, 

Time  8  am,  to  6  p  in, 

.\genda    T  i  review  and  evaluate  grant 
■ipplications 

Place  Bethesda  Marriott,  5151  Pooks  Hill 
Road   Bethesda,  MD  20814 

Contact  Person   Houmam  H   .Araj.  PhD. 
Scientific  Review  Administrator.  Division  of 
Extramural  A(  tivities.  National  Institute  of 
Mental  Healath.  NIH.  Neuroscience  Center. 
6001  Executive  Blvd     Room  6148.  MSC  9608. 
Bethesda.  MI)  20892-9608,  1 301)  443-1340. 
harafiimail  nih  gov 

Same  of  Committee  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 
ST.AK'D  Ancillarv  Studv 

Date  November  12,  2003. 

rime  2  .10  p  m  to  3  30  p.m. 

.\genda    Id  review  and  evaluate  grant 
applications 

Place  National  Institute.s  of  Health, 
Neuroscience  Center.  6001  Executive 


Boulevard,  Rockville  MD  20852.  (Telephone 
Conference  Call). 

Contact  Person:  David  I.  Sommers,  PhD. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NTH.  Neuroscience  Center, 
6001  Executive  Blvd..  Room  6144,  MSC  9606. 
Bethe.sda,  MD  20892-9606,  (301)  443-7861, 
dsommers®mail. nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Heahh  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award: 
93.282.  Mental  Health  National  Research 
Servic:e  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS.) 

Dated:  September  24.  2003. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-24826  Filed  9-30-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Healthi; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel  T32 
Reviews  for  Service  &  Epidemiology 
Applications. 

Da/f?:  October  9.  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn  Rockville,  1775 
Rockville  Pike.  Rockville,  MD  20852. 

Contact  Person:  Sara  K.  Goldsmith.  PhD. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd..  Room  6154,  MSC  9608, 
Bethesda,  MD  20892-9608. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
fundingcycle. 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scienti.st  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  September  24,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  03-24827  Filed  9-30-03;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Microbiology, 
Infectious  Diseases  and  AIDS  Initial  Review 
Group,  Microbiology  and  Infectious  Diseases 
Research  Committee. 

Date:  October  16-17.  2003. 

Time:  October  16,  2003,  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel,  3000  M  Street,  NW., 
Washington,  DC  20007. 

Time:  October  17,  2003,  8  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel,  3000  M  Street,  NW., 
Washington,  DC  20007. 

Contact  Person:  Gary  S.  Madoima,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2149,  6700-B 
Rockledge  Drive,  MSC  7616,  Bethesda.  MD 
20892-7616,  301-496-3528, 
gml2w®nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 


Dated:  September  23.  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-24830  Filed  9-30-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NIEHS. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advcuice  of  the  meeting.  The  meeting 
will  be  closed  to  the  public  as  indicated 
below  in  accordance  with  the  provisions 
set  forth  in  section  552b(c){6),  title  5 
U.S.C,  as  amended  for  the  review, 
discussion,  and  evaluation  of  individual 
investigators  conducted  by  the  National 
Institute  of  Environmental  Health 
Sciences,  including  consideration  of 
personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  NIEHS. 

Date:  October  26-28,  2003. 

Closed:  October  26,  2003,  8  p.m.  to  9:30 
p.m. 

Agenda:  To  review  and  evaluate 
programmatic  and  personnel  issues. 

Place:  Doubletree  Guest  Suites,  2515 
Meridian  Parkway.  Research  Triangle  Park, 
NC  27713. 

Open:  October  27,  2003,  8:30  a.m.  to  5  p.m. 

Agenda:  An  overview  of  the  organization 
and  conduct  of  research  in  the  Laboratory  of 
Structural  Biology. 

Place:  Nat.  Inst,  of  Environmental  Health 
Sciences,  Building  101,  Rodbeil  Auditorium, 
111  T.W.  Alexander  Drive,  Research  Triangle 
Park,  NC  27709. 

Closed:  October  28,  2003,  8:30  a.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  in{j[ividual  investigators. 

Place:  Nat.  Inst,  of  Environmental  Health 
Sciences,  Building  101,  Rodbeil  Auditorium, 
111  T.W.  Alexander  Drive.  Research  Triangle 
Park,  NC  27709. 

Contact  Person:  Steven  K  Akiyama.  Phd, 
Division  of  Intramural  Research,  Nat. 


Institute  of  Environmental  Health  Sciences, 
National  Institutes  of  Health,  P.O.  Box  12233, 
MSC  A2-09,  Research  Triangle  Park,  NC 
27709,  (919)  541-3467. 
akiyama@niehs.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.115.  Biometry  and  Risk 
Estimation — Health  Risks  from 
Environmental  Exposures;  93.142.  NIEHS 
Hazardous  Waste  Worker  Health  and  Safety 
Training:  93.143,  NIEHS  Superfund 
Hazardous  Substances — Basic  Research  and 
Education;  93.894.  Resources  and  Manpower 
Development  in  the  Environmental  Health 
Sciences;  93.113.  Biological  Response  to 
Environmental  Health  Hazards;  93.114. 
Applied  Toxicological  Research  and  Testing. 
National  Institutes  of  Health,  HHS). 

Dated:  September  23.  2003. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-24831  Filed  9-30-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  SSS8 
03.  SAT  Member  Conflict. 

Date:  October  8,  2003. 

Time:  3  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Paul  Parakkal,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institute*  of 
Health,  6701  Rockledge  Drive,  Room  5122, 
MSC  7854,  Bethesda.  MD  20892.  301-435- 
1 1 76,  parakkap@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 
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\'nme  of  Committef  Center  for  S(  ientific 
Review  Spet:ial  Emphasis  Panel.  Psychiatric 
Genetics. 

Do(e.  October  14,  200J 

Time:  1  p.m    to  4  p  m 

Agenda  To  review  and  fvaluate  grant 
applications 

Place  National  insti'utes  of  Health.  6701 
Rockledge  Drive.  Room  220H,  Bethesda.  Ml) 
20892,  (Telephone  t;ontHrence  Oall) 

Contort  Person  Clamilla  E.  Dav.  PhD. 
Scientifu;  Review  .Administrator,  Onter  for 
Scientitu:  Review,  .National  Institutes  of 
Health.  6701  Roi.kledge  Drive.  Room  2212, 
MSC  7890,  Bethesda,  MD  20892,  (301)  4,}.S- 
10J7,  davc&csr  nih  oov 

\ame  of  Committee  Intei  tious  Diseases 
and  .Murobiology  Integrated  Review  Croup 
Bactenologv  and  Mycology  .Subcommittee  2 

Date  (.X.luher  15-16,  2003. 

Time:  8:30  am   to  5  p.m. 

Agenda  To  re\ievv  and  evaluate  grant 
applit.ations 

Place  St  Cregory  Hotel.  2033  M  Street. 
.NVV..  Washington.  DC  2U().i6, 

Contact  Person   Melodv  Mills,  PhD. 
Scientific  Review  .-Xdministrator.  C^enter  tor 
Scientifu;  Review.  National  Institutes  of 
Health.  6701  Ro*  kledge  Drive.  MSC  7808. 
Room  4190.  Bethesda   MD  20892.  301-435- 
0903 

Same  ot  Committee  Brain  Ui->orders  and 
Clinical  Neuroscience  !n!^•ar,^t^•li  Review 
Group  Clinical  Neurosi  lem  r  and  Disease 
Studv  Section 

Date  October  20-21    2003 

Time  8  am  to  5  p  m 

.Agendo   To  review  and  evaluate  grant 
applications 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue.  Chew  Chase,  MD  20815 

Contact  Person:  David  M.  .Armstrong.  PhD 
Scientific  Review  .Administrator,  Center  tor 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5194, 
MSC  7846,  Bethesda, \lD  20892,  (301)  435- 
1253.  armstrda<(Scsr  nih  gov 

\ame  of  Committee  Center  for  Scientific 
Review  Special  Emphasis  Panel  T-Cell 
Immunolog\ 

Date.  October  21,  2003 

Time:  1  p,m,  to  5  p.m 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda.  MD  20892, 
(Telephone  Conference  Call) 

Contact  Person.  Clalbert  .A,  Laing,  PhD. 
Srientifu  Review  .Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4210, 
MSC  7812,  Bethesda.  MD  20892,  301-435- 
1221.  Iaingc4icsr.nih  gov 

Same  of  Committee  Center  for  S(  ientific 
Review  Spet  lal  Emphasis  Panel  Special  ROl 
Grant  Review 

Da/e,  October  21,  2003. 

Time:  1:30  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications 

Place  National  Institutes  ..t  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892 
(Telephone  Conference  C^alll 

Contact  Person.  Raya  Mandler.  PhD. 
Scientific  Review  Administrator.  (;enter  for 


Scientifu  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5217, 
MSC  7840,  Bethesda,  MD  20892.  (301 )  402- 
8228. 

Same  of  Committee:  Center  for  Scientific 
Review  .Special  Emphasis  Panel  Trudi 
McEarland's  Member  (ionflicts 

Z>afe October  21.  2003. 

Time  4  p  m    to  6  p.m 

.■\gendii.  I'o  review  and  evaluate  grant 
.ipplii  alions 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MI)  20892, 
(Telephone  (Conference  CaU) 

Contact  Per'^on   Karin  F   Helmers,  PhD. 
Scientific   Review  .Administrator.  (Center  for 
Siientifii   KeMew  SNEM  IR(;,H701 
Ro(  kledge  Drive.  Room   U6(i.  MSC  7770, 
Bethesda.  MD  20892.  301^35-1017, 
helniershl:csr  nih  gov 

Name  of  Committee  Brain  Disorders  and 
Clinical  Neurosi  ieiu  e  Integrated  Review 
Group  Neural  Basis  of  Psvcho[)athologv. 
Addictions  and  Sleep  Disorders  Studv 
.Section. 

Dafe.  October  23-24.  2003 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

P/(7re  Governor's  House  Hotel.  1615  Rhode 
Island  Avenue.  NW  .  Washington.  DC  20036. 

Contact  Person:  lav  ( jn(|iie.  MS.  ,S(  lentifii 
Review  .Administrator.  Center  for  Scienlifii 
Review.  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  5186.  MSCi  7846, 
Bethesda,  MD  20892.  301-435-1252, 
cinquei@csr.nih  .gov 

\(ime  of  Committee  Risk.  Prevention  and 
Health  Behavior  Integrated  Review  (;r(jup 
Behavioral  Medicine.  Interventions  and 
()ut(  omes  Studv  .Section 

Date  ()(  tober  23-24.  2003. 

lime  H  30  a.m.  to  6  p.m. 

.■\gend(i    I'o  review  and  evaluate  grant 
applii  ations 

Plui  e   Baltimore  Marriott  Walertront  Hotel, 
:'00  Aliceanna  Street,  Baltimore,  MD  21202. 

Contact  Person:  Lee  S.  .Mann.  M.A,  ID,  PhD, 
Scientifii  Review  .Administrator,  Center  for 
Scientifii   Review,  National  Institutes  of 
Health,  6701  Ro(  kledge  Dri\  e.  Room  3186, 
MSC  7848,  Bethesda.  .MD  20892,  1301)  4,i5- 
0677,  mannh'imail  nih  gov 

Same  of  Committee:  (Center  for  Scientific 
Review  Special  Emphasis  Panel  (ienetics  and 
Psychiatric  Diseases. 

Date  OctoheT  24.  2003, 

Time:  12  p,m,  to  1  p.m. 

Agenda:  To  review  and  ev  .ilu.ite  grant 
applications. 

Place  (Jne  Washington  Circ  le  Hotel,  (Jne 
Washington  Circ;le,  VVashington,  IX.  20037 

Contact  Person:  (Cheryl  M  Corsaro,  PhD, 
Genetic  Sciences  IRC,  (Center  for  Scientific 
Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  2204.  MS(C  7890. 
Bethesda.  MD  20892,  (,U)1)  435-1045, 
corsaroc@csr.  n  ih  .gov 

Same  of  Committee:  Oncological  Sc:ienc:es 
Integrated  Review  (Jroup  Tumor  (Cell  Biology 
Study  Section. 

Dofe.- October  27-28.  2003 

Time:  8  a.m.  to  5  p  ni 

Agenda:  To  review  and  ev.iluate  grant 
applications. 


Place:  Latham  Hotel,  3000  M  Street.  NW.. 
Washington.  DC  20007. 

Contact  Person:  Angela  Y.  Ng.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6200, 
MS(C  7804,  (For  courier  delivery,  use  MD 
20817),  Bethe,sda.  MD  20892,  301-435-1715, 
ngailicsr.nih.gov. 

Same  of  Committee:  Center  for  Scientific 
Review  Spec  ial  Emphasis  Panel  B-Cell 
Immunology. 

Date  October  29,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  National  Institutes  of  Health.  6701 
Roc:kIedge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person  Calbert  A.  Laing.  PhD, 
Scientific:  Review  .Administrator,  Center  for 
Sc:ientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4210, 
MSC  7812,  Bethesda.  MD  20892.  301-43.5- 
1221.  Iaingc@csr.nih.gov. 
(Catalogue  of  Federal  Domestic:  Assistance 
Program  Nos  93,306,  Comparative  Medic;ine; 
93.333,  Clinic  al  Researc:h  93.306,  93. .34)3, 
93.393-93  396.  93.837-93.844.  93.846- 
93,878,  93,892,  93,893,  National  Institutes  of 
Health,  HHS) 

Dated:  September  24,  2003, 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy 

l-f-R  Doc:,  03-24819  Filed  9-30-03;  8:45amJ 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
October  16.  2003.  8  a.m.  to  October  17, 
2003.  5  p.m..  River  Inn  Hotel.  924  25th 
Street,  NW,.  Washington.  DC.  20037 
which  was  published  in  the  Federal 
Register  on  September  9.  2003.  68.FR 
53183-53186. 

The  meeting  will  be  held  at  the 
Holiday  Inn  Downtown.  1155  14th 
Street.  NW,.  Washington,  DC  20005.  The 
meeting  dates  and  time  remain  the 
same.  The  meeting  is  closed  to  the 
public. 

Dated:  September  24.  2003. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy 

|FR  Doc,  03-24820  Filed  9-30-03;  8:45  am) 

BILLING  COD£  4140-01-M 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Undersecretary  for  Management; 
Human  Resource  Management  System 
Senior  Review  Advisory  Committee 

AGENCY:  Undersecretary  for 
Management,  DHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Human  Resource 
Management  System  Senior  Review 
Advisory  Committee  (Committee  or 
SRC)  will  meet  in  its  second  session  on 
Monday,  October  20  through 
Wednesday,  October  22,  2003.  The  SRC 
is  charged  with  reviewing  the  work  of 
the  Department  of  Homeland  Security/ 
Office  of  Personnel  Management  (DHS/ 
OPM)  Design  Team  and  providing 
options  to  the  Secretary  of  DHS  and  the 
Director  of  OPM  for  their  consideration 
in  establishing  the  new  Human 
Resource  Management  System  provided 
for  in  section  841  of  the  Homeland 
Security  Act.  The  entire  meeting  will  be 
open  to  the  public. 

DATES:  The  SRC  will  meet  October  20- 
October  22,  2003,  from  8:30  a.m.  to  5 
p.m.;  at  the  discretion  of  the  chair  the 
meetings  may  run  past  5  p.m.  Notice  of 
this  meeting  is  published  well  in 
advance  of  the  meeting  to  give  sufficient 
notice  to  interested  parties  and 
stakeholders.  Requests  by  members  of 
the  public  to  make  oral  presentations  at 
the  meeting  and  written  statements  for 
the  SRC  should  reach  the  Designated 
Federal  Official  at  DHS  on  or  before 
October  13,  2003.  All  oral  presentations 
and  written  statements  will  become  part 
of  the  Committee  record  and 
deliberations. 

ADDRESSES:  The  SRC  meeting  will  be 
held  at  the  Ahnas  Temple,  1315  K  Street 
NW.,  Washington,  DC.  Send  written 
statements  and  requests  to  make  an  oral 
presentation  to  the  SRC  Designated 
Federal  Officer  (DFO)  at:  Department  of 
Homeland  Security,  Washington,  DC 
20528.  Submission  by  e-mail  or  by 
delivery  services  such  as  Fedex,  UPS, 
etc.,  is  preferred  to  ensure  delivery  on 
time.  The  address  is:  Department  of 
Homeland  Security,  Attn:  Under 
Secretary  for  Management/CHCO/ 
Melissa  Allen,  Via:  Remote  Delivery  Site 
(RDS),  245  Murray  Drive,  Bldg  410, 
Washington,  DC  20528. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kay  Frances  Dolan,  Director  Human 
Resource  Policy,  DHS,  and  Ms.  Melissa 
Allen,  Senior  Human  Resource  Advisor, 
DHS,  have  been  designated  as  DFOs  for 
the  SRC.  T-hey  can  be  reached  on  202- 
692-4272;  KayFrances.Dolan@dhs.gov 
or  Melissa.AUen@dhs.gov;  and  at  the 
address  listed  above. 


SUPPLEMENTARY  INFORMATION: 

Objective.  The  purpose  of  this 
meeting  is  to  (1)  deliberate  the  options 
developed  by  the  HR  Design  Team;  (2) 
to  hold  discussions  on  possible 
modifications  to  those  options,  and  (3) 
to  determine  which  options  should  be 
forwarded  by  the  Senior  Review 
Committee  for  consideration  by  the 
Secretary  and  Director.  In  addition  to 
these  formal  agenda  items,  the 
Committee  will  hear  from  members  of 
the  public.  Due  to  the  complexity  of  the 
topics  to  be  reviewed  and  the  length  of 
the  meeting,  the  following  tentative 
schedule  is  nominally  established:  On 
Monday,  October  20,  and  Tuesday, 
October  21,  the  SRC  will  hear 
presentations  on  and  deliberate  the 
options.  On  Tuesday,  October  21,  the 
SRC  will  hear  from  members  of  the 
public  who  have  requested  time  to  make 
oral  presentations.  On  Wednesday, 
October  22,  the  SRC  will  continue  its 
deliberations  on  all  of  the  options 
presented  and  determine  which  options 
should  be  forwarded  by  the  Senior 
Review  Committee  for  consideration  by 
the  Secretary  and  Director. 

Public  Presentations.  Requests  to 
make  oral  presentations  should  reach 
the  Designated  Federal  Official  at  DHS 
on  or  before  October  13,  2003.  Oral 
presentations  will  be  limited  to 
approximately  5  minutes  to  allow 
sufficient  time  for  any  questions  from 
the  Committee.  Oral  presentations  may 
be  supplemented  by  written  statements: 
written  statements  submitted  for  the 
record  should  be  limited  to  no  more 
than  fifteen  (15)  pages.  If  there  is 
insufficient  time  to  honor  all  requests 
for  oral  presentations,  the  Designated 
Federal  Official  (DFO)  will  seek  to 
ensure  a  full  range  of  views  and 
opinions  are  heard.  Members  of  the 
public  who  wish  to  file  a  written 
statement  with  the  SRC  should  send  it 
to  the  DFO  (see  addresses  above); 
written  statements  should  be  received 
on  or  before  October  15,  2003.  All 
written  submissions  will  become  part  of 
the  Committee  record  and  deliberations. 

Information  on  Services  for 
Individuals  with  Disabilities.  For 
information  on  facilities  or  services  for 
individuals  with  disabilities,  or  to 
request  special  assistance  at  the 
meeting,  please  notify  the  Designated 
Federal  Official  as  soon  as  possible  by 
phone  or  email. 

Dated:  September  26,  2003. 
Janet  Hale, 

Under  Secretary  for  Management. 

[FR  Doc.  03-24906  Filed  9-30-03;  8:45  am] 

BILUNG  CODE  4410-1 0-P 


DEPARTMENT  OF  HOMEiJ^ND 
SECURITY 

Citizenship  and  immigration  Services 

[CIS  No.  2282-03] 

introduction  of  Revised  Form  N-600 
and  New  Form  N-600K 

AGENCY:  U.S.  Citizenship  and 
Immigration  Services,  Department  of 
Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  The  U.S.  Citizenship  and 
Immigration  Services  (CIS)  announces 
implementation  of  the  revised  Form  N- 
600,  Application  for  Certificate  of 
Citizenship,  and  a  new  Form  N-600K, 
Application  for  Citizenship  and 
Issuance  of  Certificate  under  Section 
322.  These  two  forms  have  replaced  the 
previous  edition  of  Form  N-600  as  well 
as  Form  N-643,  Application  for 
Certificate  of  Citizenship  on  Behalf  of  an 
Adopted  Child,  and  Form  N-600/N-643 
Supplement  A.  which  have  been 
withdrawn. 

DATES:  This  notice  is  effective  October 
31,2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerard  Casale,  Business  Process  and 
Reengineering  Division,  U.S. 
Citizenship  and  Immigration  Services, 
425  I  Street,  NW..  Washington,  DC 
20536,  telephone  (202)  514-0788. 
SUPPLEMENTARY  INFORMATION: 

Background 

Public  Law  106-395,  the  Child 
Citizenship  Act  of  2000,  enacted  on 
October  30,  2000,  provides  that  foreign- 
bom  childfen  residing  in  the  United 
States  who  meet  certain  specified 
requirements  acquire  United  States 
citizenship  automatically.  This  process 
replaced  prior  laws  that  required  such 
children  to  obtain  citizenship  through 
an  application  for  naturalization.  Public 
Law  107-273,  enacted  on  November  2. 
2002,  prescribes  procedures  by  which 
children  born  of  or  adopted  by  a  United 
States  citizen  parent  and  residing 
abroad  may  be  naturalized  under 
section  322  of  the  Immigration  and 
Nationality  Act  (Act),  on  the  application 
of  their  U.S.  citizen  legal  guardian  or 
grandparent.  Since  these  laws  made 
important  changes  in  eligibility 
requirements  and  procedures,  it  became 
necessary  to  amend  the  application 
forms  by  which  qualified  children  may 
apply  for  naturalization  or  obtain 
documentary  proof  of  U.S.  citizenship. 

To  reflect  these  statutory  changes  the 
CIS  revised  Form  N-600,  and  developed 
a  new  Form  N-600K.  The  revision  and 
the  new  form  were  approved  for  use  by 
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the  Office  of  Management  and  Budget 
under  the  Paperwork.  Reduction  Act. 

The  revised  Form  N-600  and  new 
Form  N-600K  have  replaced  the 
previous  Application  for  Certificate  of 
Citizenship  on  Behalf  of  an  Adopted 
Child.  Form  N-643.  as  well  as  Form  N- 
600/N-643  Supplement  A.  Application 
for  Transmission  of  Citizenship 
Through  a  Grandparent. 

Accordingly,  this  notice  advises  the 
public  that  only  the  current  Form  N-600 
bearing  the  edition  date  of  November 
15,  2002  or  later,  is  the  correct  form  on 
which  to  apply  for  a  Certificate  of 
Citizenship.  In  addition,  the  new  Form 
N-600K.  bearing  an  edition  date  of 
April  30,  2003  or  later,  is  the  only 
correct  form  f)n  which  to  apply  for 
naturalization  benefits  for  a  child  under 
section  322  of  the  Act. 

As  of  October  31.  2003,  nniv  the 
November  15.  2002  or  subsequent 
editions  of  Form  N-600  will  be  valid  for 
the  purpose  of  filing  an  application  for 
a  certificate  of  citizenship,  and  only  the 
April  30,  2003.  or  subsequent  editions 
of  Form  N-600K  will  be  valid  for  the 
purpose  of  filing  an  application  for  a 
certificate  of  citizenship  under  section 
322  of  the  Act. 

Correction  of  Stated  Filing  Fee 

The  current  printed  editions  of  Form 
N-600  and  Form  N-600K  bear  revision 
dates  of  November  15.  2002  and  .\pnl 
30,  2003,  respectively.  The  instructions 
on  these  forms  displav  a  fee  amount  of 
$195.00  for  d  Form  N-600  or  Form  N- 
600K  filed  on  behalf  of  anyone  except 
an  adopted  child,  and  S155.00  if  filed 
on  behalf  of  an  adopted  child  Those 
amounts  were  based  on  a  fee  adjustment 
rulemaking  pending  at  the  time  the 
revisions  were  made.  Clearance  of  the 
anticipated  fee  adjustment  rulemaking 
has  been  delayed  and.  as  a  result,  until 
further  notice,  CIS  has  adjusted  the 
filing  fees  to  be  as  follows.  For  a  Form 
N-600  or  Form  N-600K  filed  on  behalf 
of  anyone  except  an  adopted  child,  the 
correct  fee  is  Si 85. 00.  For  a  Form  N-600 
or  Form  N-600K  filed  on  behalf  of  an 
adopted  child,  the  correct  fee  is  $145.00 

Grace  Period  for  Filing  Previous 
Editions  of  Applications  for  a  Certificate 
of  Citizenship 

Form  N-600  applications  bearing  the 
earlier  edition  date  that  are  mailed, 
postmarked  or  otherw  ise  filed  on  or 
before  October  31,  2003  will  be  accepted 
for  the  purpose  of  establishing  a  filing 
date  for  a  certificate  of  citizenship. 
However,  any  applicants  who  are 
subject  to  the  amended  eligibility 
requirements  of  the  current  laws  may  be 
required  to  complete  and  submit  either 
additional  information  or  a  valid  current 


Form  N-600  or  N-600K  without 
additional  fee.  as  appropriate,  in  order 
to  complete  the  processing  of  their 
application.  After  October  31,  2003  no 
Form  N-600  application  bearing  an 
edition  date  earlier  than  November  15, 
2002.  will  be  accepted  for  processing  by 
CIS 

Form  N-643  applications  that  are 
mailed,  postmarked  or  otherwise  filed 
on  or  before  October  31 ,  2003  will  be 
accepted  for  the  purpose  of  establishing 
a  filing  date  for  a  certificate,  if  the 
applicant  continues  to  be  eligible  under 
the  current  law.  Any  applicants  who  are 
subject  to  the  amended  eligibility 
re((uirements  of  the  current  laws  may  be 
required  to  c:omplete  and  submit  either 
additional  information  or  a  valid  Form 
N-600  or  N-600K.  without  additicjnal 
fee.  as  appropriate,  in  order  to  complete 
the  processing  of  their  application.  After 
(Jctober  31,  2003  no  Form  N-643  will  be 
accepted  for  filing  at  (US  Field  Offices. 

Beginning  Ot:tober  31 .  2003,  any 
outdated  editions  of  the  Form  N-600 
application  and  any  Form  N-643 
received  by  the  CIS  will  be  returned  to 
the  applicant  with  instructions  to 
submit  d  current  application  form. 

How  (aiii  Applicants  ()i>t(iin  the  Current 
Edition  of  Form  \'-6U0  or  Form  .V- 

.Applicants  can  obtain  copies  of  the 
f  urrent  Form  N-600  or  N-600K  by 
(  dlliiig  the  CIS  Forms  Line  at  1-800- 
870-3676.  The  current  edition  of  Form 
N-600  or  N-600K  also  can  be  viewed 
and  printed  electronically  from  the  CIS 
Web  site  at  /i«p.//vvvvw.i»c/s.gov. 

[Jatfd    SpptembtT  1,t.  2(l():i 
Eduardo  Aguirre, 

Director.  U.S.  Citizenship  and  Immigration 
Sen'ices. 
IFR  Doc.  03-24803  Filed  £^-30-03;  8:45  am] 

BILLI^4G  CODE  4410-10-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Fee  for  Customs  Services  at  User  Fee 
Airports 

AGENCY:  Bureau  of  Customs  and  Border 
Protection.  DHS. 
ACTION:  General  notice. 


SUMMARY:  This  document  advises  the 
public  of  an  increa.se  in  the  fees  charged 
user  fee  airports  by  the  Bureau  of 
Customs  and  Border  Protection  (CBP) 
for  providing  customs  services  at  these 
designated  facilities.  These  fees  are 
based  on  actual  costs  incurred  bv  CBP 


for  equipment,  training,  and  one  CBP 
inspector  on  a  full-time  basis,  and,  thus, 
merely  represent  reimbursement  to  CBP 
for  services  rendered.  The  fees  to  be 
increased  are  the  initial  fee  charged  for 
a  user  fee  airport's  first  year  after  it  signs 
a  Memorandum  of  Agreement  with  CBP 
to  become  a  user  fee  airport,  and  the 
annual  fee  thereafter  charged  user  fee 
airports. 

EFFECTIVE  DATE:  The  new  fees  will  be 
effective  October  1.  2003.  and  will  be 
reflected  in  quarterly,  user  fee  airport 
billings  issued  on  or  after  that  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Sargent.  Office  of  Finance  (202) 
927-0609. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  236  of  the  Trade  and  Tariff 
Act  of  1984  (Pub.  L.  98-573.  98  Stat. 
2992)  (codified  at  19  U.S.C.  58b).  as 
amended,  authorizes  the  provision  of 
customs  services  and  establishment  of  a 
fee  for  the  use  of  such  services  at  certain 
specified  airports  and  at  any  other 
airport,  seaport,  or  other  facility 
designated  pursuant  to  specified 
criteria.  (The  list  of  user  fee  airports  is 
found  at  §  122.15  of  the  Customs 
Regulations  (19  CFR  122.15)).  The  fee 
that  is  charged  is  an  amount  equal  to  the 
expenses  incurred  in  providing  the 
customs  services  at  the  designated 
facility,  which  includes  the  salary  and 
expenses  of  individuals  employed  by 
CBP,  and  any  necessary'  support  costs  to 
provide  the  customs  services.  The  fees 
being  raised  are  the  initial  fee  charged 
for  a  user  fee  airport's  first  year  after  it 
signs  a  Memorandum  of  Agreement 
with  CBP  to  become  a  user  fee  airport 
(set  at  $129,125  for  FY  2003),  and  the 
annual  fee,  thereafter,  charged  user  fee 
airports  (set  at  $115,400  for  FY  2003). 

The  user  fees  for  user  fee  airports  are 
typically  set  forth  in  Memorandum  of 
Agreements  between  the  user  fee  facility 
and  CBP.  While  the  amounts  of  these 
fees  are  agreed  to  be  at  flat  rates,  they 
are  adjustable,  as  costs  and 
circumstances  change. 

The  last  notice  concerning  fees 
charged  user  fee  airports  was  published 
on  September  12,  2002,  in  the  Federal 
Register  (67  FR  57866). 

Adjustment  of  User  Fee  Airport  Fees 

As  of  July  24,  2003.  CBP  has 
determined  that  in  order  for  the  user  fee 
to  fully  reimburse  CBP  for  services 
provided,  the  initial  fee  must  be 
increased  from  $129,125  to  $140,874 
and  that  the  recurring  annual  fee 
subsequently  charged  must  be  increased 
from  $115,400  to  $123,438.  The  new 
fees  will  be  effective  October  1.  2003, 
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and  will  be  reflected  in  quarterly,  user 
fee  airport  billings  issued  on  or  after 
that  date. 

Dated:  September  26,  2003. 
)ohn  E.  Eichelberger, 

Assistant  Commissioner,  Office  of  Finance. 
[FR  Doc.  03-24949  Filed  9-30-03;  8:45  am] 
BILLING  CODE  482(MB-P 


DEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-76] 

Notice  of  Submission  of  Proposed 
Information  Coliectlon  to  0MB: 
Commitment  to  Guarantee  Mortgage- 
Baciced  Securities 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

Information  is  provided  by  Ginnie 
Mae's  issuers  to  apply  for  commitment 
authority  to  guarantee  mortgage-backed 
securities. 

DATES:  Comments  Dae  Date:  October  31, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2503-0001)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  e-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  nimiber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins  or  on  HUD's  Web  site 
at  http://mf. hud. gov:63001/po/i/icbts/ 
coUectionsearch.cfm. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 


Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  mmiber,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  nimiber,  if  applicable; 
(6)  what  members  of  the  public  vdll  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
nuimber  of  hom-s  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Commitment  to 
Guarantee  Mortgage-Backed  Securities. 

OMB  Approval  Number:  2503-0001 . 

Form  Numbers:  HUD-1 1 704. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Information  is  provided  by  Ginnie  Mae's 
issuers  to  apply  for  commitment 
authority  to  guarantee  mortgage-backed 
securities. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Submission:  Quarterly. 

Reporting  Burden:  Number  of 
Respondents  300;  Average  responses  per 
respondent  4;  Total  annual  responses 
1,200;  Average  burden  per  response  0.25 
hrs. 

Total  Estimated  Burden  Hours:  300. 

Status:  Extension  of  a  ciurently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  September  24,  2003. 
Wajrne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  03-24810  Filed  9-30-03;  8:45  am) 

BILUNG  CODE  4210-72-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  Renewal  To  Be 
SulHnitted  to  the  Office  of  Management 
and  Budget  for  Approval  Under  the 
Paperwork  Reduction  Act  (PRA); 
Federal  Aid  Grant  Application  Booldet 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice;  request  for  comments. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (We)  will  submit  the  collection 
of  information  described  below  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  You  may  obtain  copies  of 
the  collection  requirement,  related 
forms,  or  explanatory  material  by 
contacting  the  person  listed  below 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

DATES:  Interested  parties  must  submit 
comments  on  or  before  December  1, 
2003. 

ADDRESSES:  Interested  parties  should 
send  comments  on  the  information 
collection  by  mail  to  Information 
Collection  Officer,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Suite  222,  Arlington,  VA  22203; 
by  fax  to  (703)  358-2269;  or  by  e-mail 
to  Anissa  Craghead@fws.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Galvan,  voice  (703)  358-2420,  fax  (703) 
358-1837,  or  e-mail  kgalvan@fws.gov. 
SUPPLEMENTARY  INFORMATION:  OMB 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  require  that  interested  members 
of  the  public  and  affected  agencies  have 
an  opportunity  to  comment  on 
information  collection  and 
recordkeeping  activities  [see  5  CFR 
1320.8(d)).  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
ciurently  valid  OMB  control  number. 
We  will  submit  a  request  to  OMB  to 
renew  its  approval  of  the  collection  of 
information  associated  with  the  Federal 
Aid  Grant  Application  Booklet.  The 
Federal  Aid  Grant  Application  Booklet 
offers  the  public  information  on  how  to 
apply  for  certain  Federal  grants.  This 
information  collection  is  authorized  by 
the  Federal  Aid  in  Sport  Fish 
Restoration  Act  (16  U.S.C.  777-7771). 
Federal  Aid  in  Wildlife  Restoration  Act 
(16  U.S.C.  669-669i),  Partnerships  for 
Wildlife  Act  (16  U.S.C.  3741),  and  the 
Coastal  Wetlands  Planning,  Protection 
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and  Restoration  Act  (16  U.S.C.  3954). 
This  information  collection  covers  the 
following  types  of  grant  programs:  Sport 
Fish  Restoration.  Wildlife  Restoration, 
Coastal  Wetland  Restoration.  Clean 
Vessel,  Boating  Infrastructure,  and 
Partnerships  for  Wildlife  and 
Endangered  Species  We  collect 
information  relevant  to  eligibility, 
substantiality,  relative  value,  and  budget 
information  from  applicants  in  order  to 
make  awards  of  grants  under  these 
programs.  We  also  collect  financial  and 
performance  information  to  track  costs 
and  accomplishments  of  these  grant 


programs.  We  need  the  information 
collected  to  support  the  grant  work  of 
our  Division  of  Federal  Assistance.  In 
this  renewal  request,  we  plan  to  make 
minimal  c:hanges  to  the  booklet  to  make 
it  easier  for  the  public  to  understand 
and  use. 

The  current  QMB  control  number  for 
this  information  collection  is  1018- 
0109.  and  the  OMB  approval  for  this 
collection  e.xpires  on  January  31.  2004. 
We  are  requesting  a  three-year  term  of 
approval  for  this  information  collection 
dctivitv 


Title:  Federal  Aid  Grant  Application 
Booklet. 

OMB  Control  Number:  1018-0109. 

Frequency  of  Collection:  Annually. 

Description  of  Respondents:  The  50 
U.S.  States,  the  Commonwealth  of 
Puerto  Rico,  the  District  of  Columbia, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  Guam,  the  Virgin 
Islands,  American  Samoa,  Indian  Tribal 
Governments,  and  not-for-profit 
institutions. 

Annual  Burden  Estimates: 


Name 


Completion 
time  per  form 


Total  annual 
number  of 
responses 


Total  annual 
burden  hours 


Initial  Proposal 
Amendment    .. 

Totals  


80  hours 
2  hours 


4,000 
1.750 


320,000 
3,500 


5,750 


323,500 


We  invite  comments  on:  (1)  Whether 
the  collection  of  information  is 
necessarv  for  the  proper  performance  of 
the  functions  of  the  agencv.  includiim 
whether  the  information  will  have 
practical  utility:  (2)  the  accuracy  of  the 
agency's  estimates  of  burden  of  the 
collection  of  information:  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and. 
(4)  ways  to  minimize  the  burden  of 
collection  of  information  on 
respondents,  including  through  the  use 
of  appropriate  automated,  electronic. 
mechanical,  or  other  technological 
collection  techniques  or  (Jther  forms  of 
information  technology. 

Dated:  September  17.  2003. 
Anissa  Craghead. 

Service  Informatiun  Collection  Officer. 
|FR  Do(    0.3-24798  Filed  9-30-03;  8:45  am] 
BILUNG  CODE  4310-55-^ 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Applications  for 
Endangered  Species  Permits 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  applications 
for  permits. 

summary:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species.  We  provide  this 
notice  pursuant  to  section  lOfc)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq.). 


DATES:  Wt'  must  receive  written  data  or 
comments  on  these  applications  at  the 
address  yiven  below,  hv  October  31. 
2()().r 

ADDRESSES:  Do;  uincnts  and  other 
information  submitted  with  these 
appliLdtions  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacv  Act  and  Freedom  of  Information 
Act.  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to 
the  following  office  within  30  days  of 
the  date  of  publicatiim  of  this  notice: 
U.S.  Fish  and  Wildlife  Service.  1875 
Centurv  Boulevard.  Suite  200.  Atlanta, 
Georgia  30345  (Attn:  Victoria  Davis. 
Pnrmit  Biol(jgist) 

FOR  FURTHER  INFORMATION  CONTACT: 

Victoria  Davis,  telephone  (404)  679- 
4176:  facsimile  (404)  679-7081. 

SUPPLEMENTARY  INFORMATION:  The 

publu  is  invited  to  comment  on  the 
following  applications  for  permits  to 
conduct  certain  ac;tivities  with 
endangered  speties.  If  you  wish  to 
comment,  you  may  submit  comments  by 
any  one  of  several  methods.  You  may 
mail  comments  to  the  Service's  Regional 
Office  (spe  ADDRESSES  section)  or  via 
electronic  mail  (e-mail)  to 
"victoria_davis@fws.gov".  Please  submit 
electronic  comments  as  an  A.SCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Please  also 
include  your  name  and  return  address 
in  vour  e-mail  message.  If  you  do  not 
rec:eive  a  confirmation  from  the  Service 
that  we  have  received  your  e-mail 
message,  contact  us  directly  at  the 
telephone  number  listed  above  [see  FOR 
FURTHER  INFORMATION  CONTACT  section). 
Finally,  vou  may  hand  deliver 


comments  to  the  Service  office  listed 
above  (see  ADDRESSES  section). 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  administrative  record.  We  will 
honor  such  requests  to  the  extent 
allowable  by  law.  There  may  also  be 
other  circumstances  in  which  we  would 
withhold  from  the  administrative  record 
a  respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

TE077175-0 

Applicant:  Troy  L.  Best,  Auburn 
University,  Auburn,  Alabama. 

The  applicant  requests  authorization 
to  take  (survey,  capture,  examine,  and 
release)  the  gray  bat  [Myotis  grisescens) 
while  determining  the  size  of  the 
population  and  the  age  and  sexual 
composition  of  the  colony  throughout 
the  annual  activity  period.  The  activities 
would  take  place  in  Blowing  Spring 
Cave,  Lauderdale  County,  Alabama. 

TE077258-0 

Applicant:  University  of  Florida,  Dr. 
Frank  Mazzotti,  Fort  Lauderdale 
Florida 
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The  applicant  requests  authorization 
to  take  (capture,  radio  tag,  examine,  tag, 
measure,  and  monitor  and  disturb  nest) 
the  American  crocodile  (Crocodylus 
acutus]  while  conducting  population 
surveys  and  monitoring.  The  proposed 
activities  would  take  place  throughout 
the  state  of  Florida. 

TE077267-0 

Applicant:  State  of  Georgia,  Georgia 
Department  of  Transportation, 
William  Bouthillier,  Atlanta,  Georgia 

The  applicant  requests  authorization 
to  take  (capture,  identify,  and  release) 
all  federally  listed  freshwater  fishes  and 
mollusks,  identified  in  50  CFR  17.11  in 
the  State  of  Georgia  along  with  the 
Eastern  indigo  snake  [Drymarchon 
corais  couperi).  The  proposed  activities 
would  take  place  throughout  the  state  of 
Georgia  while  conducting  siuveys  for 
transportation  projects. 

TE077277-0 

Applicant:  Carlos  E.  Diez  and  Robert  P. 
Van  Dam,  Puerto  Rico  Department  of 
Natural  and  Environmental 
Resources,  San  Juan,  Puerto  Rico 

The  applicant  requests  authorization 
to  take  (captm-e,  collect,  relocate,  and 
euthanize)  Hawksbill  sea  turtles 
[Eretmochelys  imbricata),  for  the 
purposes  of  conducting  genetic  studies 
on  200  eggs  and  420  hatchlings  to 
determine  the  sex  ratios  of  the 
hatchlings  that  are  being  produced  on 
Mona  Island.  The  proposed  study 
consists  of  three  phases:  (1) 
Determination  of  the  pivotal 
temperature  (the  incubation  temperatiue 
at  which  both  sexes  are  produced  in 
equal  proportion);  (2)  a  methodological 
validation;  and  (3)  the  estimation  of  the 
sex  ratio  in  hatchlings  incubated  on 
Mona  Island's  beaches.  The  proposed 
activities  will  take  place  on  Mona 
Island,  Puerto  Rico. 

Dated:  September  19,  2003. 
Sam  D.  Hamilton, 

Regional  Director. 

[FR  Doc.  0^-24837  Filed  9-30-03;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  tlie  Recovery  Plan  for 
the  Endangered  Fat  Threerldge 
{Amblema  neialerii),  Shinyrayed 
Pocl(etl>ooi(  (Lampnlis 
subanguUUa),  Gulf  Moccasinshell 
{JHedionidus  penicillahu), 
Ochiocltonee  IMoccaainshell 
{MedionidMis  gin^>Banitmus),  Oval 
Pigtoe  (Pleurobema  pyriforme)  and 
the  Threatened  Chipola  Slat>shell 
(ElUptio  chipoUienBis),  and  Purple 
Banlcciimber  ^UiptoUteus 
aloatianua) 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  We,  the  Fish  and  Wildlife 
Service  (Service),  announce  the 
availability  of  the  final  recovery  plan  for 
seven  freshwater  mussels — the 
endangered  fat  threeridge  [Amblema 
neislerii),  shinyrayed  pocketbook 
[Lampsilis  subangulata).  Gulf 
moccasinshell  [Medionidus 
penicillatus),  Ochlockonee 
moccasinshell  [Medionidus 
simpsonianus),  oval  pigtoe  (Pleurobema 
pyriforme]  and  the  threatened  Chipola 
slabshell  [Elliptio  chipolaensis),  and 
purple  bankclimber  [Elliptoideus 
sloatianus).  These  species  are  endemic 
to  ^veral  river  basins  (Apalacbicola- 
Chattahoochee-Flint,  Ochlockonee, 
Suwannee,  and  Econfina  Creek)  in 
Alabama,  Florida,  and  Georgia.  The 
recovery  plan  includes  specific  recovery 
objectives  and  criteria  to  be  met  in  order 
to  downlist  these  mussels  to  threatened 
status  or  delist  them  under  the 
Endangered  Species  Act  of  1973,  as 
amended. 

ADDRESSES:  Copies  of  this  recovery  plan 
are  available  by  request  from  Jerry 
Ziewitz,  U.S.  Fish  and  Wildlife  Service, 
Panama  City  Field  Office,  1601  Balboa 
Avenue,  Panama  City,  Florida  32405 
(Telephone  850/769-0552,  Ext.  223). 
Recovery  plans  approved  by  the  Service 
are  also  available  on  the  Internet  at: 
h  ttp  ://en  dangered.fws  .gov I  recovery/ 
Index.html^plans,  or  may  also  be 
obtained  from  the  Fish  and  Wildlife 
Reference  Service,  5430  Grosvenor 
Lane,  Suite  110,  Bethesda,  Maryland, 
20814  (Telephone  (301)  492-6403  or 
(800)  582-3421).  The  fee  for  the  plan 
varies  depending  on  the  number  of 
pages  in  the  plan. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Ziewitz,  at  the  address  and  telephone 
number  given  above. 
SUPPLEMENTARY  INFORMATION: 


Background 

Restoring  endangered  or  threatened 
animals  or  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystem  is  a  primary 
goal  of  our  endangered  species  program. 
To  help  guide  the  recovery  effort,  we  are 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  downlisting  or  delisting 
them,  and  estimate  time  and  cost  for 
implementing  necessary  recovery 
measures. 

The  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C.  1531  ef  seq.) 
(Act)  requires  the  development  of 
recovery-  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  requires  us  to 
provide  a  public  notice  and  an 
opportunity  for  public  review  and 
comment  during  recovery  plan 
development.  We  developed  a 
technical/ agency  draft  of  this  recover^' 
plan  and  released  it  for  public  review  on 
September  16.  1999  (64  FR  50301).  We 
made  substantial  revisions  to  the  1999 
draft  based  on  comments  received  and 
recently  obtained  biological 
information.  Because  of  this,  we 
provided  an  additional  opportunity  for 
stakeholders  to  comment  by  issuing  an 
updated  draft  plan.  We  published  a 
notice  of  availability  of  the  agency  draft 
recovery  plan  for  these  seven  mussels  in 
the  Federal  Register  on  July  17,  2003 
(68  FR  42419).  A  public  comment 
period  was  opened  with  the  notice, 
closing  on  August  18,  2003.  Comments 
and  information  submitted  by  peer 
reviewers  and  other  interested  parties 
have  been  considered  in  preparation  of 
the  final  recovery  plan  and,  where 
appropriate,  incorporated.  We  and  other 
Federal  agencies  will  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

We  listed  these  seven  mussels,  five  as 
endangered  and  two  as  threatened 
species  under  the  Act,  on  March  16, 
1998  (63  FR  12664).  The  seven 
freshwater  mussels  are  restricted  to  a 
few  river  basins  (Apalachicola- 
Chattahoochee-Flint,  Ochlockonee. 
Suwannee,  and  Econfina  Creek)  Ln 
Alabama,  Florida,  and  Georgia.  They 
were  once  distributed  across  hundreds 
of  stream  miles  in  these  basins  and  now 
survive  in  a  few  relatively  small, 
isolated  populations  scattered 
throughout  their  former  range. 

Habitat  alteration,  including 
impoundments,  channelization,  gravel 
mining,  contaminants,  sedimentation, 
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and  stream-flow  depletion,  is  likely  the 
principal  cause  of  these  species'  decline 
in  range  and  abundance.  Genetic  factors 
associated  with  increasinglv  small  and 
isolated  populations  and  the 
introduction  of  alien  species  may 
present  additional  obstacles  to  their 
recovery. 

The  objective  of  this  recovery  plan  is 
to  provide  a  framework  for  the  recovery 
of  these  seven  species  so  that  protection 
under  the  Act  is  no  longer  necessary.  As 
recoverv  criteria  are  met,  the  status  of 
the  seven  species  will  be  reviewed  and 
they  will  be  considered  for 
reclassification  to  threatened  status  or 
for  removal  from  the  Federal  List  of 
Endangered  and  Threatened  Wildlife 
and  Plants  (50  CFR  part  17). 

Authority:  The  authorit)  for  this  action  is 
section  4(f)  uf  the  Endangered  Species  Act. 
16U.S.C.  1533  (f) 

Dated:  September  5.  2003. 
N'oreen  Walsh. 

Acting  Regional  Director,  Southeast  Region. 

US.  Fish  and  Wildlife  Senice 

(FR  Dot   03-24838  Filed  9-30-03;  8:45  am] 

BILUNG  CODE  WIO-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Concessions  Contracts  and  Permits 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Public  notice. 

summary:  Pursuant  to  36  CFR  51.23. 
public  notice  is  hereby  given  that  the 
National  Park  Service  proposes  to 
extend  the  following  expiring 
concession  contract  for  a  period  of  3 
years. 

EFFECTIVE  DATE:  April  1,  2004. 

SUPPLEMENTARY  INFORMATION:  The  listed 
concession  authorization  will  expire  b\' 
its  terms  on  March  31.  2004.  The 
National  Park  Service  has  determined 
that  the  proposed  extension  is  necessary 
in  order  to  avoid  interruption  of  visitor 
services  and  has  taken  all  reasonable 
and  appropriate  steps  to  consider 
alternatives  to  avoid  such  interruption. 
This  extension  wil!  allow  the  National 
Park  Service  to  complete  and  issue  a 
prospectus  leading  to  the  competitive 
selection  of  a  concessioner  for  a  new 
long-term  concession  contract  covering 
this  operation. 


Conces- 

Concessioner ID  No 

sioner 
name 

Park 

STLI001-89  

Circle 
Line- 

Statue  of 

Litjerty 

Statue 

National 

of  Lib- 

Monu- 

erty 

ment/ 

Ferry 

Ellis  Is- 

Inc 

land 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  Orlando.  (Concession  Program 
Manager.  National  Park  Service. 
Washington.  DC  20240.  Telephone  202/ 
513-7156. 

Ddteii   ,\ugust  29.  2003. 
Richard  G.  Ring, 

Assoriiitt'  DirtH  ti>r.  Adniinislratioii.  Hu-<int'ss 
Practices  and  Worklone  Development. 
|FR  !)o(    03-24877  Filed  q-3lMJ3.  8:43  ani| 
BILUNG  CODE  4312-53-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Juan  Bautista  de  Anza  National 
Historic  Trail  Advisory  Commission; 
Notice  of  Meeting 

SUMMARY:  Notice  is  given  in  accordance 
with  the  Federal  Advisory  (Committee 
.•\ct  that  the  second  meeting  of  the  Juan 
Bautista  de  Anza  National  Historic  Trail 
Advisory  Commission  will  be  held  at 
the  following  location,  dates,  and  times. 
DATES/TIMES:  Saturday.  November  1, 
8:30  a.m.  to  4:30  p.m.  and  Sunday, 
November  2,  8:30  a.m.  to  12  p.m.'2003. 
ADDRESSES:  The  meeting  will  be  held  in 
the  meeting  rocjm  at  Palm  Canyon 
Resort.  221  Palm  Canyon  Drive  Borrego 
Springs,  CA  92004.  A  field  trip  to  trail 
sites  within  Anza-Borrego  Desert  State 
Park  will  occur  on  the  afternoon  of 
November  1.  The  public  is  welcome,  but 
transportation  will  only  be  provided  to 
commission  members. 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
MEETING  MINUTES  CONTACT:  Meredith 
Kaplan.  Juan  Bautista  de  Anza  National 
Historic  Trail.  1111  |ackson  Street,  Suite 
700,  Oakland.  California  94607.  at  510- 
817-143H.  or  meredith  kaplaniinps.oov. 
SUPPLEMENTARY  INFORMATION:  The 
Advisorv  (iommission  was  established 
in  accordance  with  the  National  Trails 
Svstem  Act  (915  U.S.C.  1241  et  seq.).  as 
amended  by  Public  Law  191-365  to 
consult  with  the  Secretary  of  Interior  on 
planning  and  other  matters  relating  to 
the  trail 

Agenda 

1.  Welcome. 

2.  Review  trail  status. 


3.  Develop  promotional  package. 

4.  Approve  Long  Range  Interpretive 
Plan  £md  identify  funding  sources. 

5.  Review  list  of  trail  segments  with 
list  of  constituencies  and  groups. 

6.  Discuss  attracting  and  keeping 
volunteers. 

The  meeting  is  open  to  the  public  and 
opportunity  will  be  provided  for  public 
comments  at  specific  times  during  the 
meeting  and  prior  to  closing  the 
meeting.  The  meeting  will  be  recorded 
for  documentation  and  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  available  to  the  public  after 
approval  of  thfi  full  Advisory 
Commission. 

Dated:  September  2.  2003. 
Patricia  L.  Neubacher, 

.Acting  Regional  Director,  Pacific  West  Region. 
|FR  Dot .  03-24876  Filed  9-30-03;  8:45  am] 

BILLING  CODE  4312-JA-M 


INTERNATIONAL  TRADE 
COMMISSION 

Sanction  for  Dissemination  of  "ITC 
Questionnaire  Tip  Sheet" 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Sanction  for  dissemination  of 
"ITC  Questionnaire  Tip  Sheet". 

SUMMARY:  Notice  is  hereby  given  of  the 
sanction  imposed  by  the  Commission 
for  the  dissemination  of  a  document 
entitled  "ITC  Questionnaire  Tip  Sheet" 
by  Sanford  B.  Ring,  Esq.  of  the  law  firm 
of  Dvkema  Gossett  to  a  client  and  a  non- 
client  in  Steel  Consuming  Industries: 
Competitive  Conditions  With  Regard  to 
Steel  Safeguard  Measures,  Inv.  No.  332- 
452.  The  Commission  found  that  there 
was  good  cause  to  sanction  Ring, 
pursuant  to  19  CFR  201.15(a),  because 
the  tip  sheet  went  beyond  the 
boundaries  of  appropriate  guidance  for 
clients  and  non-clients  regarding  their 
responses  to  Commission 
questionnaires.  The  Commission 
believes  it  is  important  to  maintain  the 
integrity  of  its  investigations  and  to 
ensure  that  questionnaire  responses  in  a 
fact-finding  Commission  investigation 
will  be  accurate  and  not  inappropriately 
influenced  by  counsel  seeking  to 
support  his  or  her  view  of  the  facts  in 
an  investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  McCue  Verratti,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW, 
Washington,  DC  20436,  telephone  202- 
205-3088.  Hearing  impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting  the 
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Commission's  TDD  terminal  at  202- 
205-1810.  General  infonnation 
concerning  the  Commission  can  also  be 
obtained  by  accessing  its  Internet  server 
{http://www.  usitc.gov). 

SUPPLEMENTARY  INFORMATION:  In 

connection  with  the  Steel  Consuming 
Industries  investigation,  Mr.  Ring 
drafted  and  transmitted  an  "ITC 
Questionnaire  Tip  Sheet"  to  his  client, 
the  Motor  and  Equipment 
Manufacturers  Association  ("MEMA"). 
Ring  also  transmitted  the  tip  sheet  to  a 
non-client,  the  National  Electrical 
Manufacturers  Association  ("NEMA"). 
Both  MEMA  and  NEMA  acknowledge 
that  they  electronically  transmitted  the 
tip  sheet  to  a  group  of  firms  and 
associations.  The  tip  sheet  is  a 
document  that  aggressively  and 
inappropriately  coaches  questionnaire 
respondents  on  how  to  complete  the 
questionnaires  in  the  Steel  Consuming 
Industries  investigation.  We  note  at  the 
outset  that  some  information  the 
Commission  considered  in  this  matter 
cannot  be  discussed  as  it  has  been  given 
confidential  treatment,  as  requested  by 
Mr.  Ring. 

The  Commission  has  foimd  tbe  tip 
sheet  contains  inappropriate  coaching  of 
questionnaire  respondents  in  fact- 
finding investigations,  such  as  a  section 
332  investigation,  because  it  is  worded 
in  a  manner  that  encourages  misleading 
responses  to  the  questionnaires.  The 
first  sentence  of  the  tip  sheet  states  that 
"the  overriding  goal  is  to  tell  a 
compelling  story."  The  second 
paragraph  states  that  "[w]e  want  to 
demonstrate  that  the  adverse  impact  of 
the  tariffs  on  steel  users  has  been  great, 
and  that  it  will  be  even  worse  going 
forward.  It  is  important  to  bear  this 
point  in  mind  as  you  answer  the 
questions^youi  projections  for  the 
future  should  be  even  more  bleak  than 
what  has  happened  to  date."  (Emphasis 
in  the  original).  The  tip  sheet 
encourages  the  respondent  to  use 
estimates  "if  information  is  not  readily 
available  from  your  records  in  exactly 
the  form  requested"  and  to  resolve 
estimates  "infavor  of  a  more  compelling 
stor}'."  In  addition,  regarding 
projections  in  the  future,  the  tip  sheet 
encourages  the  respondent  to  be 
"creative  and  "extrapolative.""  There  is 
no  statement  in  the  tip  sheet  that 
reminds  the  respondents  that  their 
responses  must  be  true  and  accurate 
other  than  to  suggest  that  they  read  the 
ITC  instruction  booklets  prior  to 
completing  the  questionnaires. 

The  Commission  finds  the  tip  sheet  to 
be  an  entirely  inappropriate  form  of 
coaching  questionnaire  respondents  in  a 
fact-finding  section  332  investigation. 


Sanford  B.  Ring  is  reprimanded  for 
drafting  the  tip  sheet  and  disseminating 
it  to  a  client  and  non-client  in  the  Steel 
Consuming  Industries  investigation. 

The  authority  for  this  action  is 
conferred  by  §201. 15(a)  of  the 
Commission's  rules  of  practice  and 
procedure  (19  CFR  201.15(a)). 

Issued:  September  24,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott. 
Secretary. 

|FR  Doc.  03-24805  Filed  9-30-03;  8:45  am] 
BILUNG  CODE  7020-02-f> 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms, 
and  Explosives 

Agency  Infomnatlon  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  30-day  notice  of  information 
collection  under  review:  National 
Tracing  Center  Trace  Request  and  NTC 
Obliterated  Serial  Number  Trace 
Request. 

The  Department  of  Justice  (DOJ), 
Biu^au  of  Alcohol,  Tobacco,  Firearms 
and  Explosives  (ATF)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 
Volume  68,  Number  150,  page  46224  on 
August  5,  2003,  allowing  for  a  60  day 
comment  period. 

The  purpose  of  this  notice  is  to  sdlow 
for  an  additional  30  days  for  public 
comment  xmtil  October  31,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 


comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
National  Tracing  Center  Trace  Request 
and  NTC  Obliterated  Serial  Number 
Trace  Request. 

(3)  Agency  form  number,  if  any,  and 
tbe  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  ATF  F  3312.1 
and  ATF  F  3312.2.  Bureau  of  Alcohol, 
Tobacco,  Firearms  and  Explosives, 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Federal  Government. 
Other:  State,  Local,  or  Tribal 
Government.  Abstract:  The  forms  are 
used  by  the  Federal,  State,  Local,  and 
International  law  enforcement 
Community  to  request  that  ATF  trace 
firearms  used,  or  suspected  to  have  been 
used  in  crimes. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated 
112,123  respondents,  who  will  complete 
either  form  within  approximately  6 
minutes. 

(6)  An  estimate  of  the  total  burden  (in 
hours)  associated  with  the  collection: 
There  are  an  estimated  22.425  total 
burden  hours  associated  with  this 
collection. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Policy  and 
Planning  Staff,  Justice  Management 
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Division.  Suite  1600,  Patrick  Henr\- 
Building.  601  D  Street  M\V., 
Washington,  DC  20530. 

Dated;  September  25,  2003. 
Brenda  E.  Dyer, 

Deputv  Clearance  Offict:r,  Department  of 

lustice 

IFR  Doi    0  t-24816  Filed  9-30-03;  8:45  am] 

BILLING  CODE  4410-fY-P 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  ttie  National 
Cooperative  Research  and  Production 
Act  of  1993 — AAF  Association,  Inc. 

Notice  IS  hereby  given  that,  on 
September  11,  2003.  pursuant  to  section 
6(a)  of  the  .National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  ef  .seq,  Cthe  .\ct").  AAF 
.Association,  Inc  has  filed  written 
notifications  simultaneously  with  the 
.\ttornev  General  and  the  Federal  Trade 
Clommissinn  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  .Agnostic  Media.  Seattle. 
VVA:  .Automatic  Duck,  Inc.,  Snohomish, 
W.A;  Korean  Broadcasting  Svstem, 
Seoul,  REPL'BLIC  OF  KOREA;  Preview 
Multimedia,  Hannover.  (lERMANY; 
Studio  Audio  &  Video  Ltd.  (SADiE).  Elv, 
UNITED  KINGDOM;  and  The  Walt 
Disney  (;ompanv,  Burbank.  C;.A  have 
been  added  as  parties  to  this  venture. 
Also,  AISTM,  Ampfing,  GERMANY;  and 
NOB,  Hilversum,  THE  NETHERLANDS 
have  been  dropped  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  A,,AF 
Association,  Inc.  intends  to  file 
additional  written  notificaticm 
disclosing  all  changes  in  membership 

On  March  28,  2000,  AAF  Association. 
Inc.  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  |une  29.  2000 
(65  FR  40127). 

The  last  notification  was  filed  with 
the  Department  on  June  16,  2003.  A 
notice  was  published  in  the  Federal 


Register  pursuant  to  section  6(b)  of  the 
Act  on  July  16   2003  (68  FR  42131). 

Dorothy  B.  Fountain, 

Director  Drputv  <'t  ( )pi'nitiuns.  Antitrust 

Division 

IFR  Doi;   03-24916  Filed  0-30-03;  8:45  ami 

BILUNG  CODE  4410-1 1-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-Day  Notice  of  Information 
CoUection  Under  Review:  National 
Clandestine  Laboratory  Seizure  Report. 


The  Department  of  justice  (DOI),  Drug 
Enforcement  .Administration  (DEA).  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  (Comments 
are  encouraged  and  will  be  accepted  for 
"sixtv  days"  until  December  1.  2003. 
This  process  is  conducted  in  accordance 
with  5(;FR  1320,10. 

If  yuu  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copv  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Cllark  P.  Fleming,  Field 
Division  (Counsel,  El  Paso  Intelligence 
Onter,  1 1339  SSti  Sims  Blvd.,  El  Paso, 
TX  70908. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  col'ection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

( 1 )  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  valuiity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 


electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection: 
National  Clandestine  Laboratory  Seizure 
Report. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  EPIC  Form 
143,  Drug  Enforcement  Administration, 
U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  and  Local  Law 
Enforcement  Agencies.  Other:  None. 
Records  in  this  system  are  used  to 
provide  clandestine  laboratory  seizure 
information  for  the  El  Paso  Intelligence 
Center.  Drug  Enforcement 
Administration,  and  other  law 
enforcement  agencies,  in  the  discharge 
of  their  law  enforcement  duties  and 
responsibilities.  It  is  a  criminal  offense 
under  Title  21,  United  States  Code,  to 
illegally  manufacture  controlled 
substances  and  their  counterfeits.  21 
U.S.C.  873(a)  authorizes  the  Attorney 
General  to,  among  other  things,  "arrange 
for  the  exchange  of  information  between 
governmental  officials  concerning  the 
use  and  abuse  of  controlled  substances". 
This  form  provides  a  consistent  method 
bv  which  state  and  local  authorities  can 
report  incidents  relating  to  the  seizure 
of  clandestine  laboratories  for  illegal 
drug  manufacturing  or  of  materials 
evidencing  clandestine  laboratory 
operations, 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  If  is  estimated  that  10,000 
respondents  will  complete  the 
information  within  1  hour. 

(6)  An  estimate  of  the  total  public 
burden  lin  hours!  associated  with  the 
collection:  There  are  an  estimated 
10.000  total  annual  burden  hours 
associated  with  this  collection. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  Patrick  Henry  Building, 
Suite  1600,  601  D  Street  NW., 
Washington,  DC  20530. 
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Dated:  September  25,  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  Department  of 

Justice. 

[FR  Doc.  03-24815  Filed  9-30-03;  8:45  am] 

BILUNG  CODE  441(M)»-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  GE2003-1,  GE2003-2] 

Draft  Ergonomics  for  ttie  Prevention  of 
IMusculosi(eletal  Disorders:  Guidelines 
for  Retail  Grocery  Stores;  Draft 
Ergonomics  for  the  Prevention  of 
Musculoskeletal  Disorders:  Guidelines 
for  Poultry  Processing 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Notice  of  rescheduling  and 
postponement  of  public  meetings. 

SUMMARY:  OSPiA  is  rescheduling  a 
public  stakeholder  meeting  on  the  draft 
Ergonomics  for  the  Prevention  of 
Musculoskeletal  Disorders:  Guidelines 
for  Retail  Grocery  Stores  (draft  grocery 
guidelines)  for  October  2.  2003.  OSHA 
is  also  postponing  the  public 
stakeholder  meeting  on  the  draft 
Ergonomics  for  the  Prevention  of 
Musculoskeletal  Disorders:  Guidelines 
for  Poultry  Processing  (draft  poultry 
processing  guidelines),  which  had  been 
scheduled  for  October  2,  2003,  and  will 
reschedule  it  in  the  near  future. 
DATES:  OSHA  will  hold  a  half-day 
public  stakeholder  meeting  on  its  draft 
grocery  guidelines  from  8:30  a.m.  to 
12:30  p.m.,  Thursday,  October  2,  2003. 
ADDRESSES:  Stakeholder  meeting:  The 
public  stakeholder  meeting  on  the  draft 
grocery  guidelines  will  be  held  at  the 
Washington  Court  Hotel,  525  New 
Jersey  Avenue,  NW.,  Washington,  DC 
20001;  telephone  (202)  628-2100. 

Obtaining  Copies  of  the  Draft 
Guidehnes:  You  can  download  the  draft 
grocery  and  poultry  guidelines  from 
OSHA's  Web  page  on  the  Internet  at 
http://www.osha.gov.  Printed  copies  of 
the  draft  grocery  and  poultry  gmdelines 
are  available  from  OSHA,  Office  of 
Publications,  U.S.  Department  of  Labor, 
Room  N-3101,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210, 
or  by  telephone  at  (800)  321-OSHA 
(6742).  You  also  may  fax  your  request 
for  copies  of  the  draft  gmdelines  to  (202) 
693-2498. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  F.  Witt,  OSHA,  Directorate  of 
Standards  and  Guidance,  U.S. 
Department  of  Labor,  Room  N-3718, 


200  Constitution  Avenue,  NW. , 
Washington,  DC  20210;  telephone  (202) 
693-1950. 

SUPPLEMENTARY  INFORMATION: 

Draft  Grocery  Guidelines 

OSHA  will  hold  a  public  stakeholder 
meeting  on  itsudraft  grocery  guidelines 
from  8:30  a.m.  to  12:30  p.m.,  Thvusday, 
October  2,  2003,  at  the  Washington 
Comi  Hotel,  525  New  Jersey  Avenue, 
NW.,  Washington,  DC  20001.  The 
stakeholder  meeting,  originally  set  for 
October  18,  2003,  had  to  be  rescheduled 
because  of  the  emergency  closing  of 
Federal  government  offices  due  to 
Hurricane  Isabel. 

Draft  Poultry  Processing  Guidelines 

OSHA  is  postponing  the  October  2, 
2003,  public  stakeholder  meeting  on  its 
draft  poultry  processing  guidelines. 
OSHA  will  announce  the  time  and 
location  of  the  rescheduled  meeting  in 
the  Federal  Register  in  the  near  future. 

This  notice  was  prepared  imder  the 
direction  of  John  L.  Henshaw,  Assistant 
Secretary  for  Occupational  Safety  and 
Health.  It  is  issued  under  sections  4  and 
8  of  the  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  653,  657). 

Issued  at  Washington,  DC,  this  26  day  of 
September,  2003. 
John  L.  Henshaw, 
Assistant  Secretary  of  Labor. 
(FR  Doc.  03-24931  Filed  9-30-03;  8:45  am] 

BILLING  CODE  4510-26-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-124] 

NASA  Advisory  Council,  Biological 
and  Physical  Research  Advisory 
Committee,  Commercial  Advisory 
Sulicommittee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration  annoimces  a 
meeting  of  the  NASA  Advisory  Council, 
Biological  and  Physical  Research 
Advisory  Committee,  Commercial 
Advisory  Subcommittee  (CAS). 
DATES:  Wednesday,  October  22,  2003,  9 
a.m.  to  5  p.m. 

ADDRESSES:  NASA  Headquarters,  300  E 
Street,  SW.,  Room  8Q43,  Washington, 
DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Candace  Livingston,  Code  US,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-0697. 


SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  tip 

to  the  seating  capacity  of  the  room. 

Advance  notice  of  attendance  to  the 

Executive  Secretary  is  requested.  The 

agenda  for  the  meeting  will  include  the 

following  topics: 

— Introduction/Remarks 

— Report  from  the  Space  Station 

Utilization  Advisory  Subcommittee 
— Decision  Rules  Status 
— Legislative  Issues/Research  Re- 
planning  Activities 
— Independent  Review  Result 
— SPD  Development  Plan 
— Subcommittee  Structure/Terms  of 

Reference 
— Subcommittee  Discussion 
— Wrap-Up/Recommendations 

Attendees  will  be  requested  to  sign  a 
register  and  to  comply  with  NASA 
security  requirements,  including  the 
presentation  of  a  valid  picture  ID,  before 
receiving  an  access  badge.  Foreign 
nationals  attending  this  meeting  will  be 
required  to  provide  the  following 
information:  full  name;  gender;  date/ 
place  of  birth;  citizenship;  visa/ 
greencard  information  (number,  type, 
expiration  date);  passport  information 
(number,  country,  expiration  date); 
employer/affiliation  information  (name 
of  institution,  address,  country,  phone); 
title/position  of  attendee.  To  expedite 
admittance,  attendees  can  provide 
identifying  information  in  advance  by 
contacting  Ms.  Kim  Butler  via  email  at 
kbutleT@hq.nasa.gov  or  by  telephone  at 
(202)  358-2560.  Attendees  will  be 
escorted  at  all  times.  It  is  imperative 
that  the  meeting  be  held  on  these  dates 
to  accommodate  the  scheduling 
priorities  of  the  key  participants. 

June  W.  Edwards, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  03-24859  Filed  9-30-03;  8:45  am] 

BILUNG  CODE  7510-01-U 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  proposes  to  request 
extension  of  a  currently  approved 
information  collection,  NA  Form  3035, 
Applicant  Background  Survey,  to  obtain 
source  of  recruitment,  ethnicitv,  race. 
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and  disability  data  on  job  applicants. 
The  information  is  used  to  determine  if 
the  recruitment  is  effectively  reaching 
all  aspects  of  the  relevant  labor  pool 
The  information  is  also  used  to 
determine  if  there  are  proportionate 
acceptance  rates  at  various  stages  of  the 
recruitment  process.  The  public  is 
invited  to  comment  on  the  proposed 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Written  comments  must  be 
received  on  or  before  December  1.  2003 
to  be  assured  of  consideration 

ADDRESSES:  Comments  should  be  sent 
to:  Paperwork.  Reduction  Act  Comments 
(NHP).  Room  4400,  National  .Archives 
and  Recorfls  Administration.  8601 
Adelphi  Rd.  College  Park.  MD  20740- 
6001.  or  faxed  to  301-8.37-3213:  or 
electronically  mailed  to 
tamee  tf'chhplm&nam  gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  and  supporting  statement 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-837-1694.  or 
fax  number  301-837-3213. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13).  NAR.\  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  information 
coUectitm  is  necessary  for  the  proper 
performance  (jf  the  functions  of  N.AR.A; 
(b)  the  accuracy  of  N.AR.A's  estimate  of 
the  burden  of  the  proposed  information 
collection;  (c)  ways  to  enhance  the 
qualitv.  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways,  including  the  use  of  information 
technologv.  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  NAR^A  request  for  Office 
of  Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this  notice, 
NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Titip  Applicant  Background  Survev. 

OMB  number  3095-0045 

Agency  form  number:  N,\  Form  3035. 

Type  of  review  Regular 

Affected  public  Applicants  for  NARA 
jobs. 

Estimated  number  of  respondents: 
2,593. 

Estimated  time  per  response:  5 
minutes. 


Frequency  of  response:  On  occasion 
(when  applicant  wishes  to  applv  for  a 
lobatNARA) 

Estimated  total  annual  burden  hours: 
216  hours. 

Abstract  A  diverse  workforce 
enhances  our  agenc:y  by  ensuring  that 
we  can  draw  on  the  widest  possible 
varietv  of  viewpoints  and  experiences  to 
improve  the  planning  and  actions  we 
undertake  to  achieve  our  mission  and 
goals.  By  promoting  and  valuing 
workforce  diversity,  we  create  a  work 
setting  where  these  varied  experiences 
contribute  to  a  more  efficient  and 
dvnamic  organization  and  employees 
can  develop  to  their  full  potential.  To 
achieve  these  ends  and  in  accordance 
with  our  .Strategic  Plan,  we  constantly 
work  to  improve  our  performance  in 
hiring  and  promoting  people  in 
underrepresented  groups 

This  form  is  used  to  obtain  source  of 
recruitment,  ethnicity,  race,  and 
disability  data  on  job  applic:anfs  to 
(letermine  if  the  recruitment  is 
effectively  reaching  all  aspects  of  the 
relevant  labor  pool  and  to  determine  if 
there  are  propfjrtionate  acceptance  rates 
at  various  stages  of  the  recruitment 
process.  Use  of  this  form  allows  us  to 
objectively  determine  the  barriers  to 
recruitment  and  selection  that  affect 
underrepresented  groups.  There  is  no 
source  of  this  information  other  than 
directly  from  applicants. 

Response  is  optional.  The  information 
IS  used  for  evaluating  recruitment  only, 
and  plavs  no  part  in  the  selection  of 
who  is  hired  The  information  is  not 
provided  to  selecting  officials  and  plays 
no  part  in  the  selection  of  individuals. 
Instead,  it  is  used  in  summary  form  to 
determine  trends  over  many  selections 
within  a  given  occupation  or 
organizational  area.  The  information  is 
treated  in  a  very  confidential  manner. 
No  information  from  the  form  is  entered 
into  the  persfinnel  file  of  the  individual 
selec:ted  and  all  the  forms  are  destroyed 
after  the  conclusion  of  the  selection 
process. 

The  format  of  the  questions  on 
ethnicity  and  race  are  compliant  with 
OMB  requirements  and  comparable  to 
those  used  bv  other  Federal  agencies. 
This  form  is  a  hirther  simplification  and 
update  of  a  similar  OPM  applicant 
background  survev  used  by  NARA  for 
many  ye^s 

n.itfii    .SfptH.iitKT  17.  2003. 
L.  Reynolds  (iahoon. 

Assistiiiil  An  hnist  Jur  Hiimnn  Resources  and 
Information  Services. 

IFK  Hoc    ();i-248()0  Filed  q-;U)-0.3.  8:45  am] 
BILLING  CODE  7S1S-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  proposes  to  request  use 
of  the  Contractor/ Agency  Reviewer 
Identification  Badge  Authorization,  NA 
Form  6000B.  that  will  be  used  by 
employees  of  NARA  on-site  contractors 
and  agency  reviewers  in  order  to  obtain 
a  NARA  identification  badge  and 
proximity  card.  The  public  is  invited  to 
comment  on  the  proposed  information 
collection  pursuant  to  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Written  comments  must  be 
received  on  or  before  December  1 ,  2003 
to  be  assured  of  consideration. 

ADDRESSES:  Comments  should  be  sent 
to:  Paperwork  Reduction  Act  Comments 
(NHP),  Room  4400,  National  Archives 
and  Records  Administration,  8601 
Adelphi  Rd.  College  Park,  MD  20740- 
6001;  or  faxed  to  301-837-3213:  or 
electronically  mailed  to 
tamee.fechhelm@nara.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  and  supporting  statement 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-837-1694,  or 
fax  number  301-837-3213. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA: 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collection;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways,  including  the  use  of  information 
technology,  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  NARA  request  for  Office 
of  Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this  notice, 
NARA  is  soliciting  comments 
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concerning  the  following  information 
collection: 

Title:  Contractor/ Agency  Reviewer 
Identification  Badge  Authorization. 

OMB  number:  3095-NEW. 

Agency  form  number:  NA  Form 
6000B.  • 

Type  of  review:  Regular. 

Affected  public:  Business  or  other  for- 
profit,  Federal  government. 

Estimated  number  of  respondents: 
600. 

Estimated  time  per  response:  3 
minute. 

Frequency  of  response:  On  occasion. 

Estimated  total  annual  burden  hours: 
30  hours. 

Abstract:  The  collection  of 
information  is  necessary  as  a  security 
measure  to  protect  employees, 
information,  and  property  in  NARA 
facilities,  and  to  facilitate  the  issuance 
of  badges  and  cards.  Use  of  the  form  is 
authorized  by  44  U.S.C  2104.  At  the 
NARA  College  Park  facility,  individuals 
receive  a  proximity  card  with  the 
identification  badge  that  is 
electronicedly  coded  to  permit  access  to 
secure  zones  ranging  from  a  general 
nominal  level  to  stricter  access  levels  for 
classified  records  zones.  The  proximity 
card  system  is  part  of  the  seciuity 
management  system  that  meets  the 
accreditation  standards  of  the 
Government  intelligence  agencies  for 
storage  of  classified  information  and 
serves  to  comply  with  E.O.  12958. 

Dated:  September  17,  2003. 
L.  Reynolds  Gaboon, 

Assistant  Archivist  for  Human  Resources  and 
Information  Services. 

IFR  Doc.  03-24801  Filed  9-30-03;  8:45  am] 
BILUNG  CODE  7S1S-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 


Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  cf 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
November  17,  2003.  Once  the  appraisal 
of  the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWMLj, 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-837-3698  or  by  E-mail  to 
records.mgt@nara.gov.  Requesters  must 
cite  the  control  number,  which  appears 
in  parentheses  after  the  name  of  the 
agency  which  submitted  the  schedule, 
and  must  provide  a  mailing  address. 
Those  who  desire  appraisal  reports 
should  so  indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Wester,  Jr.,  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  301-837-3120.  E-mail: 
records. mgt®nara  .gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules. 


however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit{s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1 .  Department  of  Housing  and  Urban 
Development,  Office  of  Multifamily 
Housing  Assistance  Restructuring  (Nl- 
207-03-1,  34  items,  29  temporary 
items).  Records  relating  to  restructuring 
mortgages  supported  by  public 
assistance,  including  such  records  as 
chronological  files,  working  papers, 
asset  files,  grant  files,  contract  files, 
contract  appeal  files,  voucher  files,  a 
data  base  used  for  tracking  properties 
and  transactions,  and  web  site  copies  of 
forms,  publications,  and  other 
documents.  Also  included  are  electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing. 
Recordkeeping  copies  of  such  records  as 
program  subject  files,  policy  files, 
publications,  reports  and  studies,  and 
training  records  are  proposed  for 
permanent  retention. 

2.  Department  of  Justice,  Civil 
Division  (Nl-60-03-4,  4  items,  4 
temporary  items).  Lists  of  approved 
annuity  brokers  and  declarations 
submitted  by  annuity  brokers  seeking 
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approval  to  administer  structured 
settlements  entered  into  by  the  V.S. 
Government.  Also  included  are 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing 

3  Department  of  [ustice,  Drug 
P'nforcement  Administration  (N'l-17t)- 
03-8.  10  items,  10  temporary  itemsj. 
Svstem  inputs,  outputs,  master  files, 
and  documentation  associated  with  the 
(Ihemical  Transaction  Analysis  System, 
which  is  used  to  monitor  the 
distribution  of  specified  chemicals  and 
identify  suspicious  transactions  and 
relationships  between  chemical 
distributors  Also  included  are 
electronic  copies  of  records  created 
using  electronic  mail  and  woid 
processing. 

4  Department  of  the  Treasury,  Office 
of  Sallie  Mae  Oversight  (Nl-56-03-8.  6 
items.  3  temporary  items)  Uurit  papers 
and  electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing  relating  to  agency  oversight 
of  the  Student  Loan  Marketing 
Association.  Proposed  for  permanent 
retention  axe  recordkeeping  copies  of 
e.xamination  reports,  correspondence, 
and  briefing  materials. 

5.  Department  of  the  Treasury, 
Financial  Management  Service  (Nl- 
425-03-6,  8  items,  8  temporary  items) 
Records  of  the  Financial  Accounting 
and  Services  Division,  including  such 
records  as  courtesy  disbursement  files, 
inputs,  outputs,  system  documentation, 
and  master  files  of  the  Courtesy 
Disbuisement  Database,  and  out  of 
balance  correspondence  files.  Also 
included  are  electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing. 

6.  Department  of  the  Treasury,  U.S. 
Mint  (Nl-104-03-8.  6  items.  6 
temporary  items).  Records  relating  to 
the  employee  advocate  program, 
including  case  files,  working  papers, 
and  electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing. 

7.  Department  of  V^eterans  Affairs. 
Veterans  Health  Administration  (Nl- 
15-03-1.  9  items,  9  temporary  items). 
Electronic  and  paper  records  relating  to 
health  benefits  and  reimbursements 
provided  to  certain  veterans  and 
dependents  of  veterans.  Included  are 
such  records  as  applications,  requests, 
certifications,  supporting 
documentation,  payment  information, 
correspondence,  appeals  documents, 
health  care  treatment  documents,  and 
claims  for  medical  services.  Master  files, 
electronic  indexes,  system  backups, 
internal  reports,  and  system 
documentation  are  included  as  are 
electronic  copies  of  records  created 


using  elet.troni(  mail  and  word 
processing 

8.  Federal  Energy  Regulatory 
Commission.  Agency-wide  (Nl-138- 
03-1,  5  items,  5  temporary  items). 
Substantive  and  non-substantive 
working  papers,  including  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 

9.  National  Aeronautics  and  .Space 
.Administration.  Agency-wide  (Nl-255- 
03-2.  3  items.  2  temporary  items). 
Copies  and  printouts  of  records  taken  to 
or  reproduced  on  board  the 
International  Space  .Station.  Also 
included  are  electronic  copies  of  records 
created  using  electnmic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
such  records  as  daily  work  plans. 
procedural  checklists  and  updates, 
pavload  and  'iystems  operational  data, 
malfunction  and  reference  data,  and 
other  data  concerning  the  operations  of 
the  Station. 

10.  National  Archives  and  Records 
.Administration.  Office  of  Human 
Resourc:es  and  Information  Services 
(N 1-64-03-8,  4  items.  4  temporary 
items).  Requests  for  services  and  a 
tra(  king  d.itabase  relating  to  the 
(Computer/ Electronic  .Accommodations 
Program,  which  provides  equipment 
and  services  for  employees  in 
accordance  with  .Sexiion  508  of  the 
Rehabilitation  Act  of  1973.  Also 
included  are  electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing. 

11.  Nuclear  Regulatory  Commission, 
Office  of  Nuclear  Security  and  Incident 
Response  (Nl-43 1-0.3-1,  105  items,  90 
temporary  items).  Electronic  records  in 
the  Commission's  Agencvwide 
Document  .Access  and  Management 
Svstem  (ADAM.S)  accumulated  by  the 
Office  of  Nuc:lear  Security  and  incident 
Response,  including  electronic  copies  of 
records  created  using  office  automation 
tools  and  records  used  to  c:reate  .ADAMS 
portable  document  format  files.  Records 
proposed  for  disposal  include  electronic 
recordkeeping  copies  of  records  related 
to  committees  and  conferences  for 
which  the  agenc:v  is  not  the  sponsor, 
program  correspondence  accumulated 
below  the  office  director  level,  .safeguard 
status  reports,  and  systems  security 
rei:ords.  Paper  c:opies  of  these  rBc;ords 
were  previously  approved  for  disposal. 
Series  proposed  for  permanent  retention 
include  recordkeeping  copies  of  such 
files  as  signific;ant  committee  and 
conference  records,  emergency  planning 
records,  program  c:orrespondence 
accumulated  at  the  offic;e  director  level, 
international  saft'guards  prcjgram  files, 
and  seturitv  policy  files. 


Dated:  September  24,  2003. 
Michael  J.  Kurtz, 

Assistant  Archivist  for  Record  Senicps — 
Washington.  DC 
|FR  Uoc.  03-24802  Filed  9-30-03;  B:4.5  ami 

BILUNG  CODE  751 5-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Licensing  Support  System  Advisory 
Review  Panel;  Notice  of  Amendment  of 
Charter 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  amendment  of  the 

Charter  of  the  Advisory  committee  on 

the  medical  uses  of  isotopes. 


SUMMARY:  The  ACMUI  provides  advice 
to  the  NRC  on  policy  and  technical 
issues  that  arise  in  regulating  the 
medical  use  of  byproduct  material  for 
diagnosis  and  therapy.  Responsibilities 
include  providing  guidance  and 
comments  on  current  and  proposed 
NRC  regulations  and  regulatory 
guidance  concerning  medical  use; 
evaluating  certain  non-routine  uses  of 
byproduct  material  for  medical  use;  and 
evaluating  training  and  experience  of 
proposed  authorized  users.  The 
members  are  involved  in  preliminary 
discussions  of  major  issues  in 
determining  the  need  for  changes  in 
NRC  policy  and  regulation  to  ensure  the 
continued  safe  use  of  byproduct 
material.  Each  member  provides 
technical  assistance  in  his/her  specific 
area(s)  of  expertise,  particularly  with 
respect  to  emerging  technologies. 
Members  also  provide  guidance  as  to 
NRC's  role  in  relation  to  the 
responsibilities  of  other  Federal 
agencies  as  well  as  of  various 
professional  organizations  and  boards. 

Members  of  tnis  Committee  have 
demonstrated  professional 
qualifications  and  expertise  in  both 
scientific  and  non-scientific  disciplines 
including  nuclear  medicine;  nuclear 
cardiology;  radiation  therapy;  medical 
physics;  radiopharmacy;  State  medical 
regulation:  patient's  rights  and  care; 
health  care  administration;  medical 
research;  medical  dosimetry,  and  Food 
and  Drug  Administration  regulation. 

The  Nuclear  Regulatory  Commission 
has  decided  to  amend  the  ACMUI 
c:harter  to  allow  it  to  provide 
consultation  services  when  requested  by 
the  Director,  Division  of  Industrial  and 
Medical  Nuclear  Safety,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
This  action  is  being  taken  in  accordance 
with  the  Federal  Advisory  Committee 
Act  after  consultation  with  the 
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Committee  Management  Secretariat, 
General  Services  Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  L.  Bates,  Office  of  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555;  Telephone: 
301-504-1963. 

Dated:  September  25,  2003. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  03-24852  Filed  9-30-03;  8:45  am] 
BILUNG  CODE  75S0-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Joint  Meeting  of  the  ACRS 
Subcommittees  on  Reliability  and 
ProtMbiiistic  Risk  Assessment  and  on 
Human  Factors;  Notice  of  Meeting 

The  ACRS  Subcommittees  on 
Reliability  and  Probabilistic  Risk 
Assessment  and  on  Human  Factors  will 
hold  a  joint  meeting  on  October  9,  2003, 
Room  T-2B3,  11545  Rocicville  Pike, 
Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday.  October  9,  2003 — 8:30  a.m. 
until  the  conclusion  of  business. 

The  purpose  of  this  meeting  is  to 
discuss  seismic,  digital  I&C,  and  human 
factors  research  activities.  The 
Subcommittees  will  hear  presentations 
by  and  hold  discussions  with 
representatives  of  the  NRC  staff  and 
other  interested  persons  regarding  this 
matter.  The  Subcommittees  will  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  proposed  positions 
and  actions,  as  appropriate,  for 
deliberation  by  the  full  Committee. 

Members  of  the  public  desiring  to 
provide  oral  statements  and/or  written 
comments  should  notify  the  Designated 
Federal  Officials,  Mr.  Michael  R. 
Snodderly  (telephone:  301-415-6927) 
or  Dr.  Medhat  M.  El-Zeftawy  (telephone: 
301^15-6889)  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made.  Electronic 
recordings  will  be  permifled  during  the 
meeting. 

Further  information  regarding  this 
meeting  can  be  obtEuned  by  contacting 
one  of  the  Designated  Federal  Officials 
between  7:30  a.m.  emd  4:15  p.m.  (ET). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  one  of  the  above 
named  individuals  at  least  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda. 


Dated:  September  23,  2003. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support, 

ACRS/ACNW. 

IFR  Doc.  03-24851  Filed  9-30-03;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Meeting  of  the  ACRS 
Subcommittee  on  Reliability  and 
Probabilistic  Risk  Assessment;  Notice 
of  Meeting 

The  ACRS  Subcommittee  on 
Reliability  and  Probabilistic  Risk 
Assessment  will  hold  a  meeting  on 
October  10,  2003,  Room  T-2B3,  11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Friday,  October  10, 
2003 — 8:30  a.m.  until  the  conclusion  of 
business. 

The  purpose  of  this  meeting  is  to 
discuss  the  status  of  the  probabilistic 
risk  assessment  research  program.  The 
Subcommittee  will  hear  presentations 
by  and  hold  discussions  with 
representatives  of  the  NRC  staff  and 
other  interested  persons  regarding  this 
matter.  The  Subcommittee  will  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  proposed  positions 
and  actions,  as  appropriate,  for 
deliberation  by  the  full  Committee. 

Members  of  the  public  desiring  to 
provide  oral  statements  and/or  written 
comments  should  notify  the  Designated 
Federal  Official,  Mr.  Michael  R. 
Snodderly  (telephone:  301-^15-6927) 
five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made.  Electronic 
recordings  will  be  permitted  during  the 
meeting. 

Further  information  regarding  this 
meeting  can  be  obtained  by  contacting 
the  Designated  Federal  Official  between 
7:30  a.m.  and  4:15  p.m.  (ET).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda. 

Dated:  September  23,  2003. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support. 
ACRS/ACNW. 
[FR  Doc.  03-24853  Filed  9-30-03;  8:45  am] 

BILUNG  CODE  7S9(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27726] 

Filings  Under  the  Publk:  Utility  Holding 
Company  Act  of  1935,  as  amended 
("Act");  The  Connecticut  Light  and 
Power  Company  (70-10163) 

September  25.  2002. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  simimarized  below.  The 
application{s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application{s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
October  20,  2003,  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  October  20,  2003.  the 
application(s)  and/or  declaration(s).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Notice  of  Proposal  To  Amend  Charter 
Or,  Alternatively,  Waive  Charter 
Provision;  Order  Authorizing  the 
Solicitation  of  Proxies 

The  Connecticut  Light  and  Power 
Company  ("CL&P"),  107  Selden  Street, 
Berlin,  Connecticut  06037,  a  wholly 
owned  public-utility  subsidiary  of 
Northeast  Utilities  ("NU"),  a  registered 
holding  company,  has  filed  a 
declaration  ("Declaration")  with  the 
Securities  and  Exchange  Commission 
("Commission")  under  sections  6(a)(2) 
and  12(e)  of  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
("Act")  and  rules  54,  62.  and  65  under 
the  Act. 

Currently,  the  ability  of  CL&P  to  incur 
or  assume  unsecured  indebtedness  is 
limited  by  a  provision  in  its  Certificate 
of  Incorporation  ("Charter").  The 
Charter  provides  that,  except  with  the 
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consent  of  the  holders  of  a  ma)ority  of 
CL&P  preferred  stock  then  outstanding, 
and  providing  that  holders  of  one-third 
of  the  aggregate  \oting  rights 
represented  bv  shares  of  C]L&P  preferred 
stock  then  outstanding  do  not  dissent  in 
writing  or  vote  against  such  action. 
C^L&P  mav  not  issue  or  assume  any 
unsecured  debt  if.  immediatelv  after 
such  issuance  or  assumption,  (a)  the 
total  outstanding  principal  amount  of  all 
unsecured  debt  of  CL&P  will  therebv 
exceed  twenty  percent  of  the  aggregate 
of  all  outstanding  secured  debt  and  the 
capital  stock,  premium  and  surplus  of 
CL&P.  as  stated  on  its  hooks 
("Capitalization"),  or  (b)  the  total 
outstanding  principal  amount  of  all 
unsecured  debt  of  CL&P  having 
maturities  of  less  than  ten  vear^  will 
then  exceed  ten  percent  of  its 
Capitalization.  This  limitation  is 
referred  to  as  the  "I'nsecured  Debt 
Restriction." 

C^L&P  states  that,  as  a  result  of  utilitv 
restructuring  in  Connecticut,  its 
capitalization  has  bee  ome  smaller  and 
its  unsecured  debt  has  become  a  greater 
proportion  of  its  total  c  apitalization 
The  company  believes  that  eliminating 
the  t'nsec:ured  Debt  Restriftiun  would 
provide  more  financial  flexibilitv  to 
lower  its  financing  costs  as  it  issues  debt 
to  fund  Its  planned  CLinstruction  and 
improvement  program 

CL&P  requests  authority  to  solicit 
proxies  regarding  the  Proposals  1  and  2" 
described  below,  for  use  at  a  special 
meeting  of  the  holders  of  CL&P 
preferred  stock  on  November  25.  2003 
("Meeting")  The  companv  states  that  it 
will  solicit  proxies  hv  mail  from  holders 
of  its  preferred  stock  in  accordance  with 
all  applicable  rules  under  the  Securities 
Exchange  Act  of  1934. 

The  first  proposal.  "Proposal  1,"  seeks 
the  consent  of  holder--  of  CL&P  i  nmnion 
stock  and  preferred  stock  to  eliminate 
the  Unsecured  Debt  Restriction   Holders 
of  CL&P  common  stock  and  holders  of 
CL&P  preferred  stock  are  entitled  to  one 
vote  per  share.  Under  the  Charter 
adoption  of  Proposal  1  requires  the 
affirmative  vote  of  two-thirds  of  the  total 
number  of  outstanding  shares  of 
common  and  preferred  CL&P  stock,  each 
voting  as  a  single  c:lass. 

CL&P  requests  authont\  to  elimiotite 
the  L'nsecured  Debt  Restric;tion  from  the 
Charter  in  the  event  it  receives  the 
necessary  shareholder  approvals  The 
elimination  of  the  Unsecured  Debt 
Restnctum  mav  also  require  approval  bv 
the  Connecticut  Department  of  Publit 
Utility  Control  ("DPUC").  and  the 
company  represents  that,  if  it  obtains 
the  necessarv  c:onsents  from 
shareholders,  it  will  obtain  DPUC 
approval  before  eliminating  the 


Unsecurt'd  Debt  Restriction  from  the 
f'harter 

Additionally,  if  Proposal  1  is  adopted, 
CL&P  requests  authoritv.  effective  upon 
the  amen<lment  of  the  Charter,  to  make 
a  cash  pavment  ("Cash  Pavment"!  of 
one  percent  of  par  value  per  share  to 
each  holder  of  CL&P  preferred  stock  that 
properlv  \()ted  at  the  Meeting  (in  person 
bv  ballot  or  by  proxy)  in  favor  of 
Proposal  1 

In  the  event  that  the  required  Proposal 
1  shareholder  approvals  are  not 
obtained,  or  if  DPI '(.'.  approval  is 
required  and  not  obtained,  (X&P  also 
seeks  the  consent  of  holders  of  CL&P 
[)r»'ferred  stock  to  continue  the  current 
w.iiver  of  the  ten  percent  limit 
contained  in  the  Unsec  ured  Debt 
Restrictions  for  an  additional  ten-year 
period.'  This  alternative  proposal  is 
referred  to  as  "Proposal  2."  Under  the 
Charter,  adoption  of  Proposal  2  requires: 
(1)  The  affirmative  vote  of  a  majority  of 
shares  of  CL&P  preferred  stock;  and  (2) 
that  less  than  one-third  of  the  aggregate 
voting  rights  represented  bv  shares  of 
CL&P  preferred  stock  outstanding  do  not 
dissent  in  writing  or  vote  against  the 
proposal    .Assuming  that  Proposal  1 
cannot  be  implemented,  and  if  it  obtains 
shareholder  approval  to  imphsment 
Proposal  2,  CX&P  requests  authoritv  to 
do  so. 

The  companv  estimates  that  the  fees, 
I  ommissions  and  expenses  to  be 
incurred  in  connection  with  the 
proposed  transactions  will  \h'  .SIOO.OOO. 
consisting  i  hietly  of  outside  solicitation 
fees  and  expenses,  brokers'  fees  and 
printing  costs. 

(T.&P  has  filed  its  proxv  solicitaticm 
m.iten.ils  and  recjuesls  that  its  proposal 
to  solicit  proxies  he  permitted  to 
become  effective  immediatelv.  as 
provided  in  rule  h2(d)  undt!r  tht;  .Ac:!   It 
appears  to  the  (iommission  that  the 
De(  laration.  with  respe<:t  to  the 
proposed  solicitation  of  proxies,  should 
be  permitted  to  become  effective 
immediatelv  under  rule  t)2(d). 

It  IS  ordered,  under  rule  ()2  under  the 
Act,  that  the  Declaration  regarding  the 
proposed  solicitation  of  proxies  from 
(  L&P  sha-eholders  be(  ome  effective 
immedi,itelv,  subjec  t  to  the  terms  and 


'  By  order  dated  October  20,  199,1  (HCAR  No. 
24910),  ttie  Commis.sion  auttiorized  CLJlcP  to  solicit 
proxies  regarding  Proposals  1  and  2.  At  a 
shareholders'  meeting  held  on  December  15,  199.3. 
CLAP  obtained  the  consent  of  the  holders  of  the  two 
classes  of  CUiiP  preferred  stock  for  Proposal  2. 
which  allowed  the  companv  to  issue  or  assume 
unsecured  indebtedness  with  a  maturity  of  less  than 
ten  years  in  excess  of  the  tim  percent  lanilalioii  for 
a  ten-year  period  through  March  :)1.  2004.  provided 
that  all  unsecured  indebtedness  would  not  exceed 
twenty  percent  of  its  total  capitalization.  By  order 
dated  February  24,  1994  (HCAK  No.  25992),  the 
Commission  .luthorized  CL&P  to  implement 
Proposal  2 


conditions  contained  in  rule  24  under 
the  Act. 

For  the  Cjommission.  bv  the  Division  of 
Investment  Management,  pursuant  to 
cielegated  authority. 
Margaret  H.  McFarland, 
Dfputy  SecTetan 

(Fk  Doc.  03-24864  Filed  9- .10-03;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48545;  File  No.  S7-17-03] 

Business  Continuity  Planning  for 
Trading  Markets 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Policy  statement;  request  for 

comment. 


SUMMARY:  The  Securities  and  Exchange 

Commission  (Commission)  is  issuing  a 
Policy  Statement  setting  forth  its  view 
that  self-regulatory  organizations 
operating  trading  markets  (SRO 
Markets)  and  electronic 
communications  networks  (ECNs) 
should  apply  certain  basic  principles  in 
their  business  continuity  planning 
within  the  specified  implementation 
timeframe.  The  Commission  also 
requests  comments  on  the  Policy 
Statement,  After  the  comment  period 
has  closed,  the  Commission  may  re- 
evaluate the  Policy  Statement  in  light  of 
the  comments  received. 
DATES:  Effective  Date:  October  1,  2003. 
Comments  must  be  received  on  or 
before  October  31.  2003. 
ADDRESSES:  All  comments  concerning 
the  Policy  Statement  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz.  Secretary'.  Securities  and  Exchange 
Commission.  450  5th  Street.  NW.. 
Washington.  DC  20549-0609. 
Comments  can  be  submitted 
electronicallv  at  the  following  E-mail 
address;  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
S7-17-03;  this  file  number  should  be 
included  on  the  subject  line  if  E-mail  is 
used.  To  help  us  process  and  review 
your  comments  more  effectively, 
comments  should  be  sent  by  one 
method — U..S.  fhail  or  electronic  mail 
only.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  5th  Street,  NW.,      . 
Washington.  DC  20549.  Electronically 
submitted  comment  letters  will  be 
posted  on  the  (Commission's  Internet 
Web  site  [bttp://v\^^1v.sec.gov].  The 
Commission  does  not  edit  personal 
identifying  information,  such  as  names 
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or  e-mail  addresses  from  electronic 
submissions.  Submit  only  the 
information  you  wish  to  make  publicly 
available. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Colby.  Deputy  Director  (202) 
942-0094;  David  Shillman,  Associate 
Director,  (202)  942-0072;  or  Peter 
Chepucavage,  Attorney  Fellow,  (202) 
942-0163,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  DC  20549-1001. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A  critical  "lesson  learned"  from  the 
events  of  September  11,  2001  is  the 
need  for  more  rigorous  business 
continuity  plaiming  in  the  financial 
sector  to  address  problems  of  wider 
geographic  scope  and  longer  duration 
than  those  previously  addressed.  These 
events  made  clear  the  possibility  of  a 
large-scale  regional  disaster,  resulting  in 
a  broad  consensus  in  the  financial 
community  that  business  continuity 
planning  needs  to  adapt  to  plan  for 
events  of  wider  scope  and,  in  general, 
become  more  robust  and  resilient.  Since 
the  September  11  attacks,  the  U.S. 
securities  markets  and  market 
participants  have  taken  significant  steps 
toward  this  goal  by  demonstrably 
improving  the  robustness  of  their 
business  continuity  plans. 

The  Commission  and  other  financial 
regulators  also  have  been  devoting 
substantial  resom'ces  to  efforts  designed 
to  strengthen  the  resilience  of  the 
finamcial  sector.  For  example,  the 
Commission,  together  with  the  Board  of 
Governors  of  the  Federal  Reserve 
System  and  the  Office  of  the 
Comptroller  of  the  Currency,  recently 
published  an  Interagency  Paper  on 
Sound  Practices  to  Strengthen  the 
Resilience  of  the  U.S.  Financial  System 
(hiteragency  Paper),'  that  identified 
"sound  practices"  relating  to  business 
continuity  planning  for  certain  key 
market  participants.  The  goal  of  this 
project  was  to  minimize  the  immediate 
systemic  effects  of  a  wide-scale 
disruption  by  assuring  that  the  key 
payment  and  settlement  systems  could 
resume  operation  promptly  following  a 
wide-scale  disaster,  and  major 
participants  in  those  systems  could 
recover  sufficiently  to  complete  pending 
transactions.  In  this  way,  market 
participants  unaffected  by  the  disaster 
could  continue  to  operate  with  minimal 
disruption  and,  when  those  impacted  by 
the  event  were  in  a  position  to  resume 


operations,  the  critical  infrastructure 
would  be  available  for  them  to  do  so. 
The  sound  practices  identified  by  the 
Interagency  Paper  include:  (1)  Intraday 
resumption  or  recovery  goals;  (2) 
maintenance  of  sufficient  geographically 
dispersed  resources  to  meet  those  goals: 
and  (3)  routine  testing  of  business 
continuity  arrangements.  The 
Interagency  Paper,  however,  focuses 
only  on  the  key  payment  and  settlement 
systems,  and  does  not  address  the 
resilience  of  the  trading  markets. 

Separately,  Commission  staff  has  been 
reviewing,  on  an  ongoing  basis,  the 
efforts  of  the  organized  securities 
markets — the  eJcchanges,  Nasdaq,  and 
ECNs — to  strengthen  their  resilience  in 
the  post-September  11  environment.  To 
date,  these  markets  have  taken  a  variety 
of  steps  to  improve  their  physical 
security,  information  system 
protections,  and  business  continuity 
capabilities.  For  example,  the  New  York 
Stock  Exchange  (NYSE)  has  taken 
substantial  measures  to  physically 
secure  its  Wall  Street  trading  floor,  and 
has  established  an  off-site  alternative 
trading  floor  that  could  be  activated  on 
a  next-day  basis  if  the  NYSE's  Wall 
Street  trading  floor  was  rendered 
inaccessible.  Commission  staff 
continues  to  work  with  the  organized 
markets  to  further  increase  the 
robustness  of  their  individual  plans.  In 
addition.  Commission  staff  has  been 
exploring  with  the  markets  the 
possibility  of  mutual  back-up 
arrangements.  For  example,  at  the  staffs 
urging,  the  NYSE  and  Nasdaq  have 
agreed  to  serve  as  back-up  trading 
platforms  for  each  other's  securities  if  a 
catastrophic  event  forced  an  extended 
closure  of  one  market. 

Earlier  this  year,  the  Government 
Accounting  Office  (GAO)  issued  a 
Report  2  recommending,  among  other 
things,  that  the  Commission  work  with 
the  securities  industry  to  develop  goals 
and  strategies  to  resume  trading  in 
securities  as  rapidly  as  appropriate  in 
the  event  of  future  disruptions,  and 
determine  soimu  business  continuity 
practices  that  organizations  would  need 
to  meet  these  goals.  The  Commission 
agreed  with  the  GAO  that  more  needs  to 
be  done  to  prepare  the  securities 
markets  for  the  resumption  of  trading  in 
the  event  of  a  crisis,  and  indicated  an 
intent  to  consider  identifying  a  time 
frame  against  which  markets  should 
plan  to  resume  trading  following  a 


wide-scale  regional  disaster.  ^  By 
establishing  a  specific  resumption  goal, 
the  Commission  would  provide  the 
securities  markets  with  a  consistent 
benchmark  to  use  in  developing  more 
resilient  business  continuity  plans. 

II.  Policy  Statement 

In  view  of  the  importance  of  the 
trading  markets  to  the  U.S.  financial 
system,  the  Commission  believes  it 
appropriate ''  for  the  SRO  Markets  and 
ECNs  to  prepare  for  the  resumption  of 
trading  in  the  event  of  a  "wide-scale 
disruption. "^  Among  other  things,  the 
trading  markets  provide  the  means  for 
financial  institutions  to  adjust  their  cash 
and  securities  positions,  and  those  of 
their  customers,  in  order  to  effectively 
manage  liquidity,  market,  and  other 
risks.  These  markets  also  are  critical  to 
the  capital  raising  process  and  for 
funding  daily  business  operations.  With 
over  half  of  all  U.S.  households  invested 
in  the  capital  markets,  the  mechanisms 
for  managing  and  valuing  that  wealth — 
the  trading  markets — must  be  highly- 
resilient. 

That  said,  while  there  is  little  doubt 
that  the  trading  markets  collectively  are 
critical  to  the  U.S.  financial  system,  the 
Commission  is  of  the  view  that, 
individually,  the  markets  present  a 
lesser  degree  of  systemic  vulnerability 
than  the  key  clearance  and  settlement 
utilities.  For  one,  trading  activity  is 
relatively  fungible  across  markets.  In 
today's  diverse  U.S.  national  market 
system,  very  few  securities  are  traded 
only  in  one  market.  As  a  result,  the 
Commission  believes  that,  were  any 
single  secvurities  market  to  become 
incapacitated,  trading  could  be  shifted 
to  one  or  more  of  the  remaining  markets. 
Accordingly,  the  business  continuity 
plaiuiing  principles  for  individual 
trading  markets,  set  forth  below,  are 
somewhat  less  stringent  than  the  sound 


'  Interagency  Paper  on  Sound  Practices  <o 
Strengthen  the  Resilience  of  the  U.S.  Financial 
.System.  SEC  Release  No.  34-47638  (April  7,  2003). 


2  Report  to  Congressional  Requesters  of  the 
United  States  General  Accounting  Office  entitled 
Potential  Terrorist  Attacks;  Additional  Actions 
Would  Better  Prepare  Critical  Financial  Market 
Participants  (February  12.  2003). 


^  See  Testimony  of  Robert  L.D.  Colby.  Deputy 
Director.  Division  of  Market  Regulation.  I.'  S 
Securities  and  Exchange  Commission,  at  Hearing 
Before  the  House  Subcommittee  on  C^iapital  Markets. 
Insurance,  and  Government  Sponsored  Enterpri.ses. 
Committee  on  Financial  Services,  entitled  Recovery 
and  Renewal:  Protecting  the  Capital  Markets 
.\gainst  Terrorism  Post  9/11  (February  12.  2003). 

■"  Among  other  things,  the  Commission  believes 
that  the  Policy  Statement  is  consistent  with  and  in 
furtherance  of  sections  2  and  llA  (a)  (1)  (B)  and  (C) 
of  the  Securities  Exchange  Act  of  1934 

'■The  term  "wide-scale  disruption"  has  the  same 
meaning  here  as  in  the  Interagency  Paper. 
Specifically,  a  "wide-scale  disruption"  is  an  event 
that  causes  a  severe  disruption  or  destruction  of 
transportation,  telecommunications,  power,  or  other 
critical  infrastructure  components  across  a 
metropolitan  or  other  geographic  area  and  the 
adjacent  communities  that  are  economically 
integrated  with  it:  or  that  results  in  a  wide-scale 
evacuation  or  inaccessibility  of  the  population 
within  normal  commuting  range  of  the  disruption's 
origin. 
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practices  for  the  key  pavment  and 
settlement  systems  outlined  in  the 
Interagency  Paper 

Specifically,  the  (Commission  expects 
each  SRQ  Market  and  ECN  to  apply  the 
following  principles  in  its  business 
continuity  planning: 

•  Each  SRO  Market  and  ECN  should 
have  a  business  continuity  plan  that 
anticipates  the  resumption  of  trading,  in 
the  securities  traded  by  that  market,  no 
later  than  the  next  business  day 
following  a  wide-scale  disruption/'  The 
resilience  of  the  SRO  Market  or  E(CN 
prescribed  by  such  plans  should  reflect 
the  extent  of  alternatue  trading  yenues 
for  the  securities  traded  by  that  market, 
including  the  number  of  sole  listings  on 
the  market,  the  market  share  of  the 
market,  and  the  number  of  sole 
members  or  subscribers  of  the  market 
Business  continuity  plans  may  focus  on 
strengthening  the  SRO  Market's  or 
ECN's  own  resilience,  on  backup 
arrangements  with  other  markets,  or 
both. 

•  Assuring  resumption  of  trading 
activities  by  a  market  by  the  next 
business  day  generally  requires 
geographic  diversity  between  prinidr\ 
and  backup  sites."  To  be  fully  resilient, 
backup  sites  should  not  rely  on  the 
same  infrastructure  components  {e.g.. 
transportation,  telecommunications, 
water  supply,  and  electric  powpr)  used 
by  the  primary  site,  and  the  operatK)n  of 
such  sites  should  not  be  impaired  by  a 
wide-scale  evacuation  at  or  the 
inaccessibility  of  staff  that  serv  ice  ^h^' 
primary  site. 

•  The  SRO  Markets  also  should 
assure  the  full  resilience  of  important 
shared  information  systems,  such  as  the 
consolidated  market  data  stream 
generated  for  the  equity  and  options 
markets.  The  market  data  collection  and 
dissemination  systems,  for  example,  are 
critical  to  the  functioning  of  the  trading 
markets  because  of  their  reliance  on 
accurate  and  current  pricing 
information. 

•  The  effectiveness  of  back-up 
arrangements  in  recovering  from  a  wide- 
scale  disruption  should  be  confirmed 
through  testing. 


"Consistent  with  ibe  approach  taken  in  the 
Inlfragpnc  v  Paper,  the  next-day  resumption 
ohipitive  shuuld  provide  a  contrete  goal  to  plan  for 
dnd  lest  again.st  This  should  not  be  regarded  as  a 
hard  and  fa.^t  deadline  that  must  be  met  in  every 
fmergeiicy  situation   Various  external  factors,  such 
as  lime  of  day.  scope  of  disruption,  and  status  of 
I  riticai  infrastnicture — particularly 
telei  omniunu  ations— ran  affect  actual  recover>' 
times 

'  As  in  lh>'  interageni  V  Paper,  however,  the 
Commission  does  not  believe  it  is  necessary  or 
appropriate  to  prescribe  specific  mileage 
requirements  for  geographically-dispersed  backup 
sites 


•   Each  SRO  Market  and  ECN  should 
implement  plans  reflecting  these 
principles  as  soon  as  practicable  and 
strive  to  do  so  no  later  than  the  end  of 
2004 

The  Commission  staff  intends  to 
engage  in  an  ongoing  and 
individualized  dialogue  with  each  SRO 
Market  and  ECN  to  discuss  application 
of  these  principles  in  a  manner  most 
appropriate  for  the  particular  trading 
market. 

The  Commission  believes  every 
reasonable  effort  should  be  made  to 
assure  the  prompt  and  smooth 
resumption  of  trading  following  a  wide- 
st ale  disruption,  and  that  application  of 
the  principles  described  above  is  a 
critical  step  in  achieving  that  goal. 
Nevertheless,  the  Commission  notes 
that,  depending  on  the  facts  and 
(  ircumstances  of  a  given  event,  it  may 
be  prudent  to  defer  the  reopening  of  a 
particular  market  or  markets  even  if. 
from  a  tet  hnicai  standpoint,  the 
resumption  of  trading  is  possible.  In  the 
case  of  a  disruption  of  the  securities 
markets,  the  Commission  has  a 
fundamental  regulatory  interest  iii 
assuring  the  prompt — vet  smooth — 
resumption  of  trading.  Deciding  when  to 
reopen  the  markets  will  involve  an 
assessment  of  the  operational 
capabilities  of  the  markets  and  major 
market  participants,  as  well  as  the 
clearance  and  settlement  system.  In  a 
given  situation,  difficult  [udgments  may 
be  required  to  strike  the  appropriate 
bdlani;e  between  the  desire  to  resume 
trading  as  soon  as  possible,  and  the 
practical  necessity  of  waiting  long 
enough  to  minimize  the  risk  that,  when 
trading  resumes,  it  will  be  of  inferior 
quality  or  interrupted  bv  hirther 
problems 

FinalK  .  the  Commission  believes  that 
the  establishment  of  a  next-business  day 
resumption  goal  for  the  SRO  Markets 
and  FltCNs  should  serve  as  a  useful 
resumption  benchmark  for  securities 
firms  as  well.  The  decision  by  a  broker- 
dealer  to  risk  c:apital  or  provide 
brokerage  serv  it :es  on  an  ongoing  basis 
is.  in  essence,  a  matter  of  business 
judgment  Given  the  competitive  nature 
of  the  securities  business,  however,  the 
("ommission  expects  there  to  be 
incentives  for  broker-dealers  to  be 
prepared  to  participate  in  the  markets 
following  a  wide-scale  disruption  as 
soon  as  the  markets'  trading  facilities 
become  available. 

III.  CConclusion 

The  Commission  believes  it  important 
for  the  SRO  Markets  and  ECNs  to  take 
concrete  steps  to  strengthen  their 
resilience  tf)  address  the  continuing, 
serious  risks  to  the  U.S.  financial  system 


posed  by  the  post-September  11 
environment.  To  date,  the  trading 
markets  have  made  significant  progress 
in  increasing  the  robustness  of  their 
business  continuity  plans.  By  applying 
the  principles  outlined  in  this  Policy 
Statement,  the  Commission  believes  the 
SRO  Markets  and  ECNs  will  better 
assure  their  own  resilience  and  that  of 
the  U.S.  financial  system.  In  so  doing, 
they  will  be  promoting  one  of  the 
paramount  objectives  of  the  U.S. 
securities  laws — the  maintenance  of  fair, 
stable,  and  orderly  markets. 

Uatiui:  .SeptembiT  25.  200,1. 

Bv  the  Cummission 
Margaret  H.  McFarland, 
Deputy  SecTftan. 
|FR  Dof .  03-24863  Filed  9-30-03;  8:4.5  anil 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48529;  File  No.  SR-CBOE- 
2002-55] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Chicago  Board  Options  Exchange,  Inc. 
To  Permanently  Approve  Its  Rapid 
Opening  System 

.September  24,  2003. 
I.  Introduction 

On  September  16,  2002,  the  Chicago 
Board  Options  Exchange.  Inc.  ("CBOE" 
or  'Exchange')  filed  with  the  Securities 
and  Exchange  Commission 
("Commission '),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-4 
thereunder,-  a  proposed  rule  change  to 
adopt  its  Rapid  Opening  System 
( "ROS")  on  a  permanent  basis.  On 
February  6,  2003,  CBOE  submitted 
Amendment  No,  1  to  the  proposed  rule 
change. '  The  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  the  Federal  Register  on  August  14, 
2003.''  The  Commission  received  no 
comment  letters  on  the  proposed  rule 
change.  This  order  approves  the 
proposed  rule  change,  as  amended. 

n.  Description  of  the  Proposal 

On  February  9.  1999,  the  Commission 
approved,  on  a  pilot  basis,  the 


'  15  IJ.S.C.  78s(b|(l). 

M7  CFR  240  19b-1 

'  See  letter  from  laime  Cialvan,  Attorney  II,  Legal 
Division,  f^BCJE,  to  Tern  Evans,  Assistant  Director, 
Division  of  Market  Regulation,  dated  laniiary  17. 
2003  (".^niendmenl  No    1"1 

*  See  Securities  Exchange  Act  Release  No  48293 
(August  fi,  20031.  68  FK  48650  CROS  Notice   ). 
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implementation  of  ROS.^  ROS  is  a 
system  developed  by  CBOE  to  open  an 
entire  options  class,  all  series,  as  a 
single  event,  based  on  a  single 
underlying  value.^  The  ROS  pilot 
program  is  due  to  expire  on  September 
30, 20037 

III.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.^  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act,^  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Commission  notes  that  ROS  has 
successfully  operated  since  1999  and 
since  that  time,  has  facilitated  expedited 
openings  of  options  classes  on  CBOE. 

In  the  Pilot  Program  Approval  Order, 
the  Commission  required  CBOE  to 
satisfy  three  conditions  prior  to  seeking 
permanent  approval  of  the  ROS  pilot. 
The  first  condition  required  CBOE  to 
develop  standards  to  ensure  that  market 
makers  satisfy  their  obligation  to  price 
options  fairly  and  to  surveil  for  such 
compliance.  In  the  Pilot  Program 
Approval  Order,  the  Commission 
recognized  that  certain  aspects  of  ROS 
may  require  heightened  scrutiny  by  the 
CBOE  to  ensure  that  market-makers  are 
not  permitted  to  use  the  flexibility  they 
have  to  set  an  opening  price  to  the 
disadvantage  of  investors  and  other 
market  participants.  In  particular,  ROS 
provides  market-makers  discretion  to  set 


'"  Sefi  Securities  Exchange  Act  Release  No.  41033 
(February  9,  1999),  64  FR  8156  (February  18,  1999) 
("Pilot  Program  Approval  Order").  ROS  is  governed 
by  CBOE  Rule  6.2A.  CBOE  Rules  6.2,  6.45,  and  8.60 
also  reference  ROS. 

»  For  a  detailed  description  of  how  ROS  operates. 
see  Pilot  Program  Approval  Order,  supra  note  5. 

~  The  Commission  has  extended  the  ROS  pilot 
program  five  times.  See  Securities  Exchange  Act 
Release  Nos.  42596  (March  30,  2000),  65  FR  18397 
(April  7.  2000)  (extending  the  pilot  program  until 
September  30,  2000);  43395  (September  23,  2000), 
65  FR  60706  (October  12,  2000)  (extending  the  pilot 
program  until  September  30.  2001);  44891  (October 
1,  2001),  66  FR  51483  (October  9,  2001)  (extending 
the  pilot  program  until  September  30,  2002);  46572 
(September  30,  2002),  67  FR  62508  (October  7. 
2002)  (extending  the  pilot  program  until  March  31, 
2003;  and  47573  (March  26,  2003),  68  FR  15780 
(April  :,  2003)  (extending  the  pilot  program  until 
September  30.  2003). 

"  In  approving  this  proposed  rule  chaiige,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(fl. 

■'15U.S.C.  78f(b)(5). 


certain  thresholds  and  the  AutoQuote '° 
value  that  drives  the  ROS  algorithm. 
CBOE  has  represented  that  market 
makers  generdly  have  set  the  contract 
and  delta  thresholds  at  a  level  that 
ensures  that  an  options  class  that  has 
orders  to  trade  will  not  auto-open,. to 
avoid  openings  based  on  erroneous 
prints  in  the  underlying  secvu-ity  or 
delayed  updates  to  bid/ask  information 
on  underlying  securities.  CBOE  further 
represented  that  it  was  still  able  to  open 
classes  within  seconds  of  the  opening  of 
the  underlying  class,  because  ROS  can 
open  classes  very  quickly  even  if  they 
are  not  set  to  auto-open. ^ ' 

CBOE  has  also  submitted  surveillance 
procedures  designed  to  ensure,  among 
other  things,  that  market-makers 
exercise  their  discretion  to  set  certain 
AutoQuote  values  consistent  with  their 
obligation  to  price  options  fairly.  ^^  The 
Commission  believes  the  surveillance 
procedures  submitted  by  the  CBOE  are 
reasonably  designed  to  ensure  that 
market  makers  do  not  abuse  their 
discretion  when  setting  AutoQuote 
values  in  setting  the  ROS  opening  price. 
Furthermore,  these  surveillance 
procedures  should  allow  CBOE  to  better 
monitor  market  maker  adjustments  to 
AutoQuote  and  enable  CBOE  to  bring 
sanctions  for  violative  conduct  when 
appropriate.  However,  because  CBOE 
market  makers  set  the  contract  and  delta 
thresholds  at  levels  that  ensure  that  an 
options  class  that  has  orders  to  trade 
will  not  auto-open,  giving  CBOE  market 
makers  an  opportunity  to  adjust 
AutoQuote  at  most  openings,  the 
Commission  expects  CBOE  to 
aggressively  surveil  to  ensure  that 
market  makers  properly  adjust 
AutoQuote  values.  The  Commission 
also  expects  the  Exchange  to  assess  its 
surveillance  procedures  from  time  to 
time  to  determine  whether  they  are 
adequate  to  ensure  that  market  makers 
do  not  engage  in  manipulative  or 
improper  trading  practices.  Further,  the 
Commission  expects  CBOE  to  consider 
whether  any  additional  surveillance 
procedures  are  necessary  to  prevent 
manipulative  or  other  improper 
practices. 

The  second  condition  required  CBOE 
to  develop  a  workable  plan  for  the 
electronic  incorporation  of  non- 


'o Under  Interpretation  .02  to  CBOE  Rule  6.2A. 
the  term  "AutoQuote"  means  either  the  Exchanges 
AutoQuote  system  or  a  proprietary  autoquote 
system  operated  by  a  member  of  the  trading  crowd 
where  the  particular  ROS  class  is  traded. 

"  See  ROS  Notice,  supra  note  4. 

'2  See  letter  from  )aime  Galvan.  Attorney  n.  Legal 
Division,  CBOE.  to  Terri  Evans.  Assistant  Director. 
Division  of  Market  Regulation,  dated  August  13, 
2003.  CBOE  requested  confidential  treatment  for 
these  surveillance  procedures  pursuant  to  17  CFR 
200.83. 


bookable  orders  in  ROS.  On  CBOE,  non- 
bookable  orders  include  broker-dealer 
and  customer  contingency  orders.  CBOE 
stated  that  few,  if  any,  non-bookable 
orders  are  present  at  the  open  and  that, 
based  in  its  observations,  firms 
consistently  wait  until  after  the  ROS 
opening  has  been  completed  to 
represent  non-bookable  orders."  CBOE 
has  developed  a  procedure,  albeit  not  an 
electronic  one,  for  including  non- 
bookable  orders  into  the  opening 
process.  This  procedure  has  been 
incorporated  into  CBOE  Rule  6.2A  and 
has  been  detailed  in  two  regulatory 
circulars.'*  CBOE  argues  a  systems 
change  to  electroniccdly  incorporate 
non-bookable  order  in  the  ROS  opening 
would  have  ver>'  little  impact  en  ROS 
trading  due  to  the  few  non-bookable 
orders  present  before  the  open.'^ 
Furthermore,  Phase  V  of  the 
Consolidated  Options  Audit  Trail 
("COATS")  Plan  would  require  that  all 
non-electronic  orders  be  captured 
electronically  for  audit  trail  purposes."^ 
CBOE  represents  that  this  will  facilitate 
its  Regulatory  staffs  ability  to 
investigate  with  more  speed  and 
efficiency  any  complaint  regarding  the 
execution  received  by  a  non-bookable 
order  on  the  opening,  in  that  the 
Exchange  will  now  have  an  electronic 
record  of  the  time  of  receipt  of  the  order, 
in  addition  to  the  order  information  and 
the  execution  price  of  the  order."'  The 
Commission  has  determined  at  this  time 
to  waive  the  requirement  that  CBOE 
develop  a  workable  plan  for  the 
electronic  incorporation  of  non- 
bookable  orders  in  ROS  based  on  the 
limited  number  of  non-bookable  orders 
that  are  present  at  the  open  and  CBOE's 
ability  to  record  information  on  non- 
bookable  orders  in  COATS.  The 
Commission  also  expects  that  CBOE 
will  use  COATS  to  respond  to 
complaints  about  non-bookable  orders, 
as  well  as  to  actively  monitor  the  quality 
of  executions  received  by  non-bookable 
orders.  The  Commission  also  expects 
CBOE  to  continue  to  explore  methods  to 
electronically  incorporate  non-bookable 
orders  in  the  event  that  non-bookable 


"See  ROS  Notice,  supra  note  4. 

»<  See  CBOE  Rule  6.2A(ii).  and  Regulatory 
Circulars  RG99-35  (February  10,  1999)  and  RGOO- 
40  (Man  h  13,2000). 

'5  Spf?  ROS  Notice,  supra  note  4. 

"'  The  COATS  Plan  is  a  plan  that  the  options 
exchanges  are  required  to  submit  to  the 
Commission  in  order  to  comply  with  Section  IV. Be. 
of  the  Order  Instituting  Public  Administrative 
Proceedings  Pursuant  to  section  191  hill  I  of  the 
Securities  Exchange  Act  of  1934.  Making  Findings 
and  Imposing  Bemedial  Sanctions.  See  In  the 
Matter  of  Certain  Activities  of  Options  Exchanges. 
Securities  Exchange  Act  Release  No.  43268. 
September  11.  2000;  Administrative  Proceeding  File 
No.  3-10282. 

''See  Amendment  No.  1,  supra  note  3. 
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orders  are  more  actively  represented  in 
the  opening 

Lastly,  the  third  condition  required 
CBOE  to  studv  issues  related  tn  the 
Commission's  concerns  and  report  back 
to  the  Commission.  In  response.  CBOE 
submitted  a  report  to  the  Commission 
addressing  each  of  the  Commission's 
concerns.  The  ("ommission  believes  that 
CBOE  has  satisfied  this  condition 

In  conclusion,  the  Commission  notes 
that  ROS  has  successfullv  operated 
since  1999  and  since  that  tinu'.  has 
facilitated  expedited  openings  nf 
options  classes  on  CBOE  The 
Commission  herebv  approves  the  ROS 
pilot  on  a  permanent  basis. 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  requirements  of  the  Act  anti 
rules  and  regulations  thereunder 

It  IS  therefore  ordert'd.  pursuant  to 
section  19(b)(2)  of  the  Act.'"^  that  the 
proposed  rule  change  {SR-CBOE-2002- 
55)  and  Amendment  No    1  thereto,  are 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

duthiintv  '  ' 

Manjaret  H.  McFarland, 

Dfputv  Srrn-tan. 

'■  FR  U(x..  1)  i-.^4Hh"  Filed  9-30-03:  8:45  am) 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by 
International  Securities  Exchange,  Inc., 
Relating  to  Market  Maker  Obligations 

September  25.  200. i 

Pursuant  to  section  19(b)(  1 )  of  the 
Securities  Exchange  Act  of  1934 
(•Act"),'  and  Rule  19b— 1  thereunder.- 
notice  is  herebv  given  that  on  February 
19,  2003,  the  International  Securities 
Exchange,  Inc.  ("Exchange"  or  "ISE") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II,  and  III  below,  which  items 
have  been  prepared  bv  the  self- 
regulatory  organization  On  September 
15.  2003.  the  Exchange  amended  the 


proposed  rule  change  '  The  C'ommission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Seif-Regulatory  Organization's 
.Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  E.xchange  is  proposing  to  amend 
ISE  Rule  803  to  clarifv  the  obligations  of 
the  ISE's  Primarv  Market  Makers 
("PMMs")  if  they  receive  orders  from 
persons  who  are  not  brokers  or  dealers 
in  securities  CPublu  Customers")  when 
there  is  a  better  pru  t!  available  on 
another  exchange  The  text  of  the 
proposed  rule  (  hange.  as  amended,  is 
set  forth  below   Proposed  new  language 
IS  in  Italics;  proposed  deletions  are  in 
(brackets!. " 

•  •         *         *         * 

Rule  803  Obligations  ui  Market  Makers 

*  *         *         •         « 

(c)  Primarv  Market  Makers    In 
addition  to  the  obligations  (ontained  in 
this  Rule  for  market  makers  generally. 
for  options  classes  to  which  a  market 
maker  is  the  appointed  Primarv  Market 
Maker,  it  shall  have  the  responsibility 
to: 

(1)  Assure  that  each  disseminated 
market  ijuotatiun  in  each  series  of 
nptums  IS  for  d  inuumum  of  ten  (10) 
(:ontrac:ts.  or  such  other  minimum 
number  as  the  Exchange  shall  set  fr(jm 
time  to  time.  When  the  best  bi(i  (offer) 
on  the  Exchange  represents  (me  or  more 
Public  Customer  Orders  for  less  than  a 
total  often  (10)  contracts  at  that  price. 
the  Primarv  Market  Maker  is  obligated 
to  buy  (sell)  at  that  price  the  number  of 
(.:ontracts  needed  to  make  the 
disseminated  quote  firm  for  ten  (10) 

(  on  tracts 

(2)  As  sunn  us  practical.  |  A  (address 
Public  Customer  Orders  that  are  not 
automatically  executed  because  there  is 
a  displayed  bid  or  offer  on  another 


-  IS  I    SC    78s(b)(2). 
"'17C:FR200  3t>-3(a)(12). 
'15U.S.C.  78s(bl(l) 
M7CFR240  19b-4 


^  See  letter  from  Mictiaei  |  Simon.  Senior  Vice 
President  and  (General  Oounsel.  Exi  hange,  to  Nam  v 
Sanow,  Assistant  Direttor,  Division  of  Mnrli.t't 
Regulation  ("Division").  (Commission,  datt;<i 
September  12,  2003  ("Amendment  No.  l")  In 
.Amendment  No.  1,  the  Exchange  amended  the 
proposed  mie  change  to  be  more  specific  in  the 
obligations  of  Primarv  Market  Makers  in  handling 
c  usiomer  orders 

*  At  the  request  ot  thn  Exchange.  Commission 
staff  has  revised  the  text  of  the  proposed  rule 
change  set  forth  in  Amendment  No   1  tci  111  i  nrrect 
a  typographical  error;  and  (ill  iiidkc  ti  luui 
substantive  technical  change  rorrei  ling  the 
numbering  of  the  Supplemenlarv  MHteridi  to  Rule 
803.  The  Exchange  plans  to  submit  an  aniendiiipnt 
to  the  Commission  to  make  these  tw  hnu  al 
corrections.  Telephone  conversatmn  anioiik; 
Michael  |.  Simon,  Senior  Vice  Pri>sulfiit  ami 
General  Counsel,  Exchange  l-'iiiiifcr  (^uhh.in 
Special  CJiunsel,  Division.  (  cin,niis-.iMM   ,inii  .-Xiin  \- 
Leddv,  .Mtorney.  Division.  I, i  mi  miss  inn  mi 
September  24,  2003. 


exchange  trading  the  same  options 
contract  that  is  better  than  the  best  bid 
or  offer  on  the  Exchange,  either  (i)  by 
executing  a  Public  Customer  Order  at  a 
price  that  matches  the  better  price 
displayed  or  (ii)  by  ser\ding  to  any  other 
exchange! s}  displaying  a  better  price  a 
Linkage  Orderfsj  according  to  the  Rules 
contained  in  Chapter  19. 
***** 

Supplementary  Material  to  Rule  803 

.01     No  change. 

.02    A  Primary  Market  Maker  must 
act  with  due  diligence  in  handling 
orders  of  Public  Customers  and  must 
accord  priority  to  such  orders  addressed 
pursuant  to  paragraph  (cj  of  this  Rule 
over  the  Primary  Market  Maker's 
principal  orders. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of.  and  basis  for, 
the  proposed  rule  change  and  discussed 
anv  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  clarify  the  obligations  of 
PMMs  when  they  receive  orders  from 
Public  Customers  and  there  is  a  better 
price  available  on  another  exchange. 
When  the  ISE  receives  a  Public 
Customer  order  in  this  situation,  the  ISE 
does  not  provide  immediate  execution 
of  that  order.  Rather,  the  PMM  is 
informed  that  the  order  is  pending,  and 
ISE  Rule  803  requires  that  the  PMM 
"address"  such  order.  In  practice,  the 
PMM  historically  either  has  executed 
the  order  at  the  better  price  or  has 
attempted  to  use  whatever  means  the 
PMM  had  available  to  access  the  better 
market  on  behalf  of  the  customer. 

On  January  31.  2003.  the  intermarket 
linkage  ("Linkage")  between  the  ISE  and 
the  other  options  exchanges  became 
operational.  Among  other  things,  the 
Linkage  permits  PMMs  to  send 
Principal  Acting  as  Agent  Orders  ("P/A 
Orders")  to  other  exchanges.  This  is  a 


^RRRf 


Va^K 


■  I    Doaictor  /  V'nl      flH      Mn      1  Qfl  /  Wpflnp«rlav     Clrtnhpr    1       900"^  /  Mntirps 
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vehicle  that  provides  PMMs  with  much- 
improved  access  to  away  markets  on 
behalf  of  Public  Customer  orders  they 
are  holding. 

With  Linkage  in  place,  the  ISE 
believes  that  it  is  appropriate  to  be  more 
specific  regarding  the  PMM's 
obligations  to  "address"  Public 
Customer  orders  when  there  is  a  better 
price  on  another  market.  Accordingly, 
the  Exchange  proposes  to  amend  ISE 
Rule  803  to  specify  that  the  PMM  must, 
as  soon  as  practical,  either  execute  the 
order  at  the  best  available  price  or  send 
a  P/A  Order  through  Linkage  to  obtain 
the  best  price  for  the  order.  Proposed 
Supplementary  Material  .02  to  ISE  Rule 
803  states  that  a  PMM  must  act  with  due 
diligence  in  handling  such  Public 
Customers  orders  and  must  accord  such 
orders  priority  over  the  PMM's  principal 
orders. 

2.  Statutory  Basis 

The  ISE  believes  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  section  6(b)  of  the  Act,^  in  general, 
and  section  6(b)(5)  of  the  Act,^  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  for  a  free 
and  open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  ISE  does  not  believe  that  the 
proposed  rule  change,  as  amended, 
imposes  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furthercuice  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
the  proposed  rule  change,  as  amended. 
The  Exchange  has  not  received  any 
unsolicited  written  conmients  from 
members  or  other  interested  parties. 

in.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 


Register  or  within  such  longer  period  (i) 
as  the  Conunission  may  designate  up  to 
90  days  of  such  date  if  it  finds  "such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change;  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  witbheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  ISE.  All  submissions  should 
refer  to  File  No.  SR-ISE-2003-03  and 
should  be  submitted  by  October  22, 
2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-24866  Filed  9-30-03;  8:45  am] 
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Dealers,  Inc.  Relating  to  Proposal  To 
Conduct  Background  Verification  and 
Charge  Application  Fee  for  NASD 
Neutral  Roster  Applicants 

September  25,  2003. 

On  August  5,  2003,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  wholly  owned 
subsidiary,  NASD  Dispute  Resolution, 
Inc.  ("NASD  Dispute  Resolution")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  ^  and  Rule 
19b— 4  thereunder, 2  a  proposed  rule 
change  to  conduct  background 
verification  and  charge  an  application 
fee  for  NASD  neutral  roster  applicants. 
NASD  does  not  propose  any  textual 
changes  to  the  By-Laws  or  Rules  of 
NASD. 

The  Commission  published  the 
proposed  rule  change  for  comment  in 
the  Federal  Register  on  August  14. 
2003.^  The  Commission  received  no 
comments  relating  to  the  proposal.  This 
order  approves  the  proposed  rule 
change. 

NASD  maintains  a  pool  of 
approximately  7000  available 
arbitrators.  Currently,  arbitrator 
applicants  submit  biographical  profile 
forms,  together  with  two  letters  of 
reference.  The  biographical  profile 
forms  require  applicants  to  provide 
detailed  information  on  their  business 
and  employment  histories,  education, 
training,  possible  conflicts,  experience, 
expertise,  associations  with  industry 
members,  and  other  matters.  The 
application  also  requires  a  narrative 
background  information  statement  in 
which  applicants  are  asked  to  explain 
why  they  believe  their  experience  and 
knowledge  would  benefit  the  process. 
Attorneys  and  accountants  are  further 
directed  to  provide  specific  details 
about  their  practices. 

Arbitrator  information  is  entered  into 
NASD's  database  and  is  provided  to 
parties  in  the  form  of  a  disclosure  report 
during  the  arbitrator  selection  process. 
Arbitrators  must  update  this 
biographical  information  on  a  regular 


5  15  U.S.C.  78f(b). 
•>  15  U.S.C.  78f(b)(5). 


'17CFR200.3O-3(a)(12). 


'  15  i;.S.C.  78s(b){l). 

M7CFR240.19b-^. 

'  See  Securities  Exchange  Act  Release  No.  48294 
(August  6,  2003).  68  FR  48653  CNotice  of 
Proposal"). 
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basis.  NASD  sends  frequent  reminders 
to  arbitrators  about  the  importance  of 
this  obligation,  especially  after  thev  are 
notified  regarding  possible  service  as  an 
arbitrator.  NASD  requires  arbitrators  in 
each  case  to  affirm  that  the\  have 
reviewed  their  disclosure  r"port  and 
that  it  IS  accurate,  and  to  complete  a 
disclosure  checklist  attached  to  the 
oath.  NASD  provides  each  arbitrator  nn 
a  panel  with  the  co-pa^^>lists' 
biographical  profiles  in  order  to 
facilitate  peer  reviews  for  accuracy. ■♦ 

In  addition  to  gathering  the  above 
information,  NASD  currentlv  checks 
records  on  the  (Central  Registration 
Depositorv  (CJRD)  for  arbitrator 
applicants  who  have  been  registered 
with  NASD,  most  of  whom  wnuld  be 
categorized  as  '  non-publi(  '"  arbitrators 
under  NASD  Rule  10.308(a)(4)    NASD 
currently  does  not  verifv  any  of  the 
information  provided  by  arbitrator 
applicants  who  do  not  havR  CRD 
records.  m<ist  of  whom  would  be 
c:lassified  as    public"  arbitrators  iindt-r 
NASD  Rule  103081a)(5) 

NASD  proposes  to  expand  its 
verification  of  background  information 
to  cover  all  arbitrator  applu  ants  NASD 
believes  this  will  provide  additional 
protection  to  parties  using  the  Dispute 
Resoli^tion  forum,  raist^  tht-  standards  ot 
the  neutral  roster,  and  enhance  investor 
confidence  in  the  integritv  of  the 
forum  ' 

Specificallv,  N.ASD  Dispute 
Resolution  has  identified  a  vendor  to 
provide  the  following  \erification 
services: 

•  Criminal  chec  k  m  the  county  of  the 
applicant's  resident  t'. 

•  Federal  criminal  check; 

•  Emplovment  verific  ation.  and 

•  Professional  license  verification 
The  verification  fee  will  be  SBO  00  per 

application   This  fee  will  c  o\  er  the 
vendor's  exper;teci  c  harge  for 
verification  of  each  application,  with 
the  understanding  that  the  actual  work 
required  to  verif\  each  applu  ation  will 
van,'   For  example,  some  applicants  will 
have  nnlv  one  empkner  over  the  past 
ten  vears.  and  some  will  have  two  or 
more.  NASD  believes  that  haxinsJ  a 
single,  reasonable  fee  for  bac  kgrnund 
verification  will  be  more  practical 
administrativf>ly  than  charging  different 
fees  that  \arv  depending  on  eac  h 
applic:ant's  background  ''  For  this 


'  Fur  additional  information  on  procedures 
•  l»;signed  to  reveal  potential  conflicts  of  interest,  see 
I'rijfessor  Michael  A.  Perino.  Report  to  the  SEC 
Hfgarding  Arbitrator  Conflict  Disclosure 
Hfquirements  in  MASD  and  fJYSE  Securities 
Arbitrations  (Nov.  12.  2002).  available  on  the 
Commission's  Web  site.  Market  Regulation  page,  at: 
http://www.sec.gov/pdf/arbconflicl.pdf. 

'^  See  Notice  of  Proposal,  supra  note  3. 

«ld. 


amount,  the  vendor  will  perform  county 
and  federal  criminal  record  checks; 
verifv  anv  professional  licenses;  and 
check  the  last  employer  or.  if  the 
applicant  has  been  employed  for  fewer 
than  ten  vears  bv  the  same  emplcjyer. 
then  the  last  two  employers.  To  keep  the 
fee  reasonable,  NA.SD  will  assume  that 
verific:ation  of  professional  licenses 
provides  an  indirect  check  on  the 
applit  ants  education,  since  licensing 
authorities  generallv  verify  an 
applicant's  educational  history.  If  the 
applicant  does  not  have  a  professional 
license,  however,  then  the  vendor  will 
substitute  verific  ation  of  the  last  degree 
awarded 

The  bac  kground  venficatKjn  fee  will 
be  chargeti  for  new  arbitrator 
applic;ations  that  are  rec  eived  bv  NASD 
after  the  effective  date  of  the  proposed 
rule  change  It  will  not  applv  to 
arbitrators  currentlv  on  NASD's 
arbitrator  roster  who  wish  to  update 
information  thev  supplied  previouslv 
Applu  ations  ret:t'ived  after  the  efferitive 
date  will  not  be  processed  until  NASD 
receives  the  proper  fee. 

NA.SD  Dispute  Resolution  represents 
that  the  effective  date  of  this  proposal 
will  be  ()( tober  1.  JOO.V 

The  C'oinmission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  secticin  IfiA(b)  of  the 
Act."  in  general,  and  furthers  the 
objectives  of  sec:tion  15A(b)it>).''  in 
particular,  whu  h  requirc-s.  among  other 
things,  that  NASD  s  rult?s  must  be 
designed  to  prevent  fraudulent  and 
manipulative  ,;c  ts  ,ind  prac  tices.  to 
pniniote  ]ust  and  eciuitable  principles  of 
trade,  and.  in  geut-ral.  to  protect 
investors  and  the  public;  interest.  The 
Commission  believes  that  vt>rifving 
b.ickground  iiiform.ition  and  t:redentials 
for  arbitrator  applicants  will  protect 
investors  and  the  general  public  and 
enhance  the  integntv  nf  the  arbitration 
[irocess. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act."'  that  the 
proposed  rule  change  (SR-NASD-2003- 
122)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  Ft.  McFarlanti, 
Unputy  Seiretur}'. 
iFR  Dor.  03-24865  Filed  9-30-03;  8:45  am) 

BILLING  CODE  8010-01   P 


DEPARTMENT  OF  STATE 

[Public  Notice  4500] 

30-Day  Notice  of  Proposed  Information 
Collection:  Form  DS-1648,  Application 
for  A,  G,  or  NATO  Visa;  0MB  Control 
Number  1405-0100 

AGENCY:  Department  of  State. 
action:  Notice. 


"ISU.S.C  78o-3(bl 
« 15  U.S.C  78o-3(b)l6). 
'"15U.S.C.  78s(b)(2). 
'>17CFR200.30-3(aHl2). 


SUIMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
(lomments  should  be  submitted  to  OMB 
within  30  davs  of  the  publication  of  this 
notice. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Tv'pp  of  Request:  Revision  of 
Currentlv  Approved  Collection. 

Originating  Office:  Bureau  of  Consular 
Affairs,  Department  of  State  (CA/VO). 

Title  of  Information  Collection: 
.Application  for  A.  G,  or  NATO  Visa. 

Frequency:  On  occasion. 

Form  Number  DvS-1648. 

Respondents:  Aliens  applying  for  A,  G 
or  NATO  visas. 

Estimated  \umber  of  Respondents: 
20.000  per  year. 

Average  Hours  Per  Response:  30 
minutes. 

Total  Estimated  Rurden:  10.000  hours 
per  year. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agencv,  including  whether  the 
information  will  have  practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORIMATION  CONTACT: 
Copies  of  the  proposed  information 
collection  and  supporting  documents 
mav  be  obtained  from  Brendan 
Mullarkev  of  the  Office  of  Visa  Services. 
U.S.  Department  of  State,  2401  E  St. 
N\V.  RM  L-703,  Washington,  DC  20520, 
who  may  be  reached  on  202-663-1166. 
Public  comments  and  questions  should 
be  directed  to  the  State  Department 
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Desk  Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20530,  who  may  be 
reached  on  202-395-3897. 

Dated:  September  10,  2003. 
Catherine  Barry, 

Acting  Deputy  Assistant  Secretary  of  State 
for  Visa  Services,  Bureau  of  Consular  Affairs, 
Department  of  State. 
|FR  Doc.  03-24896  Filed  9-30-03;  8:45  am] 

BILUNG  CODE  4710-416-P 


DEPARTMENT  OF  STATE 

[PubHc  Notice  4483] 

Shipping  Coordinating  Committee; 
Notice  of  Meeting 

The  Shipping  Coordinating 
Committee  (SHC),  through  the  Working 
Group  on  Radio  Communications  and 
Search  and  Rescue  of  the  Subcommittee 
on  Safety  of  Life  at  Sea,  will  conduct 
open  meetings  at  9  a.m.  on  Thursday, 
October  9,  November  6,  December  11, 
and  January  29,  2004.  The  meetings  will 
be  held  at  the  Department  of 
Transportation  Headquarters  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC  20950.  Call  the  point  of  contact 
below  for  room  numbers.  The  purpose 
of  the  meeting  is  to  prepare  for  the 
Eighth  Session  of  the  hitemational 
Maritime  Organization  (IMO) 
Subcommittee  on  Radiocommimications 
and  Search  and  Rescue  (COMSAR), 
which  is  scheduled  for  the  week  of 
February  16-20.  2004,  at  IMO 
headquarters  in  London,  England. 

The  primary  matters  to  be  considered 
are: 
— Maritime  Safety  Information  for 

GMDSS 
— Development  of  a  procedure  for 

recognition  of  mobile  satellite  systems 
— Revision  of  performance  standards  for 

NAVTEX  equipment 
— Emergency  radiocommunications, 

including  false  alerts  and  interference 
— Large  passenger  ship  safety 
— Issues  related  to  maritime  security 
— Developments  in  maritime 

radiocommunication  systems  and 

technology,  including  long-range 

tracking 
— Matters  concerning  Search  &  Rescue 
— Planning  for  the  8th  session  of 

COMSAR 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  rooms.  Interested 
persons  may  seek  information, 
including  meeting  room  numbers,  by 
writing;  Mr.  Russell  S.  Levin,  U.S.  Coast 
Guard  Headquarters,  Commandant  (G- 
SCT-2).  Room  6509,  2100  Second 


Street.  SW.,  Washington.  DC  20593- 
0001,  by  calling;  (202)  267-1389,  or  by 
sending  Internet  electronic  mail  to 
rlevin@comdt.uscg.mil  and  viewing 
http://www.navcen.uscg.gov/ 
marcomms/imo/meetings.h  tm . 

Dated:  September  24,  2003. 
Steven  D.  Poulin, 

Executive  Secretary'.  Shipping  Coordinating 

Committee,  Department  of  State. 

[FR  Doc.  03-25016  Filed  9-30-03;  8:45  am] 

BILUNG  CODE  4710-07-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-15025] 

Notice  of  Request  for  Clearance  of  a 
New  Information  Collection:  Truck 
Driver  Fatigue  Management  Survey 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  DOT. 
action:  Notice. 

SUMMARY:  The  FMCSA  announces  that 
the  Information  Collection  Request  (ICR) 
described  in  this  notice  is  being  sent  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995.  On  May  30,  2003,  the 
FMCSA  published  a  "Notice  of  Request 
for  Clearance  of  a  New  Information 
Collection;  Truck  Driver  Fatigue 
Management  Survey"  in  the  Federal 
Register.  Comments  on  the  proposed 
information  collection  burden  were 
solicited.  No  comments  regarding  the 
ICR  were  received. 

DATES:  Comments  must  be  submitted  on 
or  before  October  31,  2003. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  725  Seventeenth  Street,  NW., 
Washington,  DC  20503,  Attention:  DOT 
Desk  Officer.  We  particularly  request 
your  comments  on  whether  the 
collection  of  information  is  necessary 
for  the  FMCSA  to  meet  its  goals  of 
reducing  truck  crashes,  including 
whether  the  information  is  useful  to  this 
goal;  the  acciu^acy  of  the  estimate  of  the 
burden  of  the  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  collected;  and 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  on  information  technology. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Carroll,  Transportation 
Specialist,  (202)  385-2388,  Research 


Division,  Office  of  Research  and 
Technology,  Federal  Motor  Carrier 
Safety  Administration.  600  Virginia 
Avenue,  SW.,  Suite  600,  Washington, 
DC  20024.  Office  hours  are  from  7:30 
a.m.  to  5  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Title:  Truck  Driver  Fatigue 
Management  Survey. 

Background:  The  Conference  Report 
on  the  Department  of  Transportation 
(DOT)  and  Related  Agencies 
Appropriations  Act,  2002  (Pub.  L.  107- 
87,  115  Stat.  833.  December  18,  2001) 
noted  that  the  conferees  included 
$400,000  to  study  fatigue  management 
techniques,  as  outlined  in  the  Senate 
report  (H.R.  Rep.  No.  107-308,  at  94 
(2001)).  The  Senate  Report  on  the  FY 
2002  DOT  Appropriations  Act  directed 
FMCSA  to  perform  a  "study  to 
determine  the  fatigue  management 
techniques  used  by  truck  drivers  during 
overnight  operations  with  an 
organization  representing  unionized 
motor  carriers  in  cooperation  with  their 
labor  organization"  (S.  Rep.  107-38,  at 
83-84  (2001)). 

The  Federal  Highway  Administration 
(FHWA),  on  FMCSA's  behalf,  published 
a  Pre-solicitation  Notice  on  July  1.  2002, 
on  the  Department  of  Transportation's 
(DOT)  Federal  Business  Opportunities 
Web  site,  describing  the  anticipated 
sole-source  award  to  the  Motor  Freight 
Carriers  Association  (MFCA),  and  on 
September  30,  2002,  FMCSA  awarded 
the  MFCA  a  contract  to  conduct  a  Truck 
Driver  Fatigue  Management  Study. 

Recent  research  has  underscored  the 
influence  of  time  of  day  on  truck  driver 
alertness.  The  same  research  has  shown 
that  there  are  significant  individual 
differences  in  alertness  during  night 
driving,  even  when  drivers  have 
adequate  sleep.  Yet  the  trucking 
industry'  must  operate  24  hours  a  day  in 
order  to  meet  customer  demands.  In 
addition,  the  highways  are  least 
congested  between  midnight  and  six 
a.m.  The  unionized  less-than-truckload 
(LTL)  segment  has  a  long  history  of  safe 
operations  at  night.  Indeed,  most  of  its 
over-the-road  operations  occur  at  night. 
A  major  reason  for  the  safety  record  of 
MFCA  companies  is  the  professionalism 
of  the  drivers  they  employ — more  than 
8.000  of  the  42.000  drivers  have  at  least 
one  million  accident-free  driving  miles 
with  the  same  company.  This  truck 
driver  workforce  offers  an  untapped 
source  of  knowledge  about  techniques 
and  lifestyle  practices  that  are  used  to 
manage  fatigue  during  night  operations. 

Specifically,  the  study  will  randomly 
survey  Teamster  drivers  in  MFCA 
companies  who  regularly  operate  on 
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overnight  runs   The  survey  will  cnllect 
detailed  information  on  such  items  as 
the  nature  of  their  |ob.  what  helps  them 
cope,  what  are  the  challenges,  how 
much  and  how  long  thev  sleep,  their 
phvsical  condition,  the  use  of  naps,  and 
the  impact  of  other  road  users  on  their 
alertness   A  control  group  of  Teamster 
drivers  without  one  million  accident 
free  driving  miles  will  also  be  surveved 
A  sample  of  drivers  will  be  studied 
prospectivelv  using  unobtrusne. 
ob|ective  wrist  actigraph\  watches  tn 
confirm  the  sleep-wake  behaviors 
identified  in  the  survev  as  being  most 
likelv  to  mitigate  fatigue  and  maintain 
alertness  during  nighttime  operations 

Rpspondfnts'  The  respondents  to  the 
planned  survev  will  include 
approximatelv  2.000  selected  motor 
carrier  truck  drivers  of  (UNIX's 

Average  Burden  Per  Rrsp(>n>.e  The 
estimated  average  burden  per  response 
IS  30  minutes.  This  includes  time 
needed  for  reading  survev*  instru(  tions, 
searching  existing  data  sources, 
completing  the  survev  instrument  and 
returning  the  informatum  b\  mdil 

Estimated  Total  Annuiil  Burden   'Th>- 
estimated  total  annual  burden  is  KJOd 
hours 

Frequency  The  sur\e\  will  be 
conducted  once 

Authority:  Thu  Paperwork  Reduction  Act 
ot  l')95  44  U.S.C.  chapter  35.  as  amended; 

and  4')  CFR  ! 


'! 


1003. 


!ssiifil  ' in    Sf'pteiuhf'r  J  ( 
Warren  E.  Hoemann, 
Ueputv  Ad  mi  mutator. 

[FR  Ul»     0  ^-J4H:'S  Filed  0-10-0,1:  8  4,S  anil 
BILUNG  CODE  4910-€X-P 


DEPARTME^4T  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

SfptfinbtT  j,c  ^[)^\  I 

Tht?  Department  of  Treasury  has 
suhmitteti  the  following  public 
information  collection  re(juirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduc  turn  Act  of  1995.  Pub. 
!.    104-1. !    (iopies  of  the  submission(s) 
mav  be  obtained  bv  calling  the  Treasury 
Bureau  ( .learanc c  (Ifficer  listed 
( .ommeiits  regarding  this  information 
(  olle<  tion  should  bt-  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasurv  Department  Cdearance  Officer. 
Department  of  the  Treasurv.  Room 
1  1000.  17.T0  Pennsvlvania  Avenue. 
\\V  ,  VV.ishington.  DC  20220. 

Dates  Written  ( nmments  should  be 
received  on  or  before  October  Jl,  2003 
til  be  assured  ot  (  onsideration. 

Internal  Revenue  Service  (IRS) 

UMB  Xumber   154.S-01  IH 

Form  Xumtier  IK.S  iMirm  1099-PATR. 

Type  (it  Hevievv:  Extension. 

Tith-    Taxable  Distributions  Received 
From  ( Cooperatives 

[i^'M-rifition   Form  U)99-P.'\TR  is  used 
to  report  patronage  dividends  paid  by 
cooperatives  (Internal  Revenue  Code 
section  t)044)   The  information  is  usetl 
b\  IR.S  to  verifv  compliance  on  the  [lart 
of  the  recipient. 

Respondents-  Business  or  other  for- 
profit 

Estimated  \'un)t)er  ot  Respondents/ 
Recordkeepers  4,200 

Estunatt^d  Burden  Hours  Per 
Hf^pondenl/Reeordkeeper-  IH  minutes 

Frequency  oj  Response:  Annually. 


Estimated  Total  Reporting/ 
Recordkeeping  Burden:  509,895  hours. 

OMB  Number:  1545-0717. 

Form  Number:  IRS  Form  W— 4S. 

Type  of  Review:  Extension. 

Title:  Request  for  Federal  Income  Tax 
Withholding  From  Sick  Pay. 

Description:  .Section  3402(o)  of  the 
Internal  Revenue  Code  extends  income 
tax  withholding  to  sick  pay  payments 
made  by  third  parties  upon  request  of 
the  payee.  The  information  is  used  to 
determine  the  amount  to  be  withheld 
from  the  third-party  sick  pay  payment. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500,000. 

Estimated  Burden  Hours  Per 
Respondent /Recordkeeper: 

Recordkeeping — 39  min. 

Learning  about  the  law  or  the  form — 10 

min. 
Preparing  and  sending  the  form  to  the 

IRS^l  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  765,000  hours. 

Clearance  Officer:  Glenn  Kirkland. 
(202) 622-3428,  Internal  Revenue 
.Service,  Room  6411-03,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey.  Jr. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Mary  A.  Able. 

Pepdrtmenlal  Reports.  Management  Officer 
|FK  Di)C  03-24H80  Filed  <)-30-0,S;  8:4.5  am| 
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contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  tfie  issue. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 


September  12,  2003  make  the  following 
correction: 


§575.511     [Corrected] 

On  page  53671,  in  the  first  column,  in 
§575.511,  in  the  first  line  "is 
voluntarily"  should  read  "is 
involuntarily". 

IFR  Doc.  C3-23132  Filed  9-30-03;  845  ami 
In  rule  document  03-23132  beginning     bilung  code  1505-01-0 
on  page  53667  in  the  issue  of  Friday, 


5  CFR  Part  575 
RiN  3206-AK01 

Extended  Assignment  Incentives 

Correction 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Circular  2001-16; 
Introduction 

AGENCIES:  Department  of  Defense  (PoD) 
Cieneral  Services  Admiaistration  (GSA), 
and  National  Aerunautu  s  aiKJ  Space 
AdministratioQ  (NASA). 


ACTION:  Summarv'  presentation  of  final 
and  interim  rules,  and  technical 
amendments  and  corrections. 

SUMMARY:  This  document  summarizes 
the  Federal  Acquisitiim  Regulation 
(FAR)  niles  agretvl  to  bv  the  (Civilian 
Agency  Acquisition  (Council  and  the 
Defense  Acquisition  Regulations 
C^ouncil  in  this  Federal  Acquisition 
Circular  (FAd)  JOOl-16  A  companion 
document,  the  Small  Entity  Compliance 
Guide  (sect;),  follows  this  FAC.  The 
FAG.  includini;  the  SEGG,  is  available 
via  the  internet  at  bttp://wv%-\\  arnft  ?ov/ 
far 


DATES:  For  effective  dates  and  comment 
dates,  see  separate  documents  which 
follow. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

FAR  Secretariat,  Room  4035,  OS 
Building,  Washington,  DC  20405.  (202) 
501—4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  the 
analyst  whose  name  appears  in  the  table 
below  in  relation  to  each  FAR  case  or 
subject  area.  Please  cite  FAC  2001-16 
and  specific  FAR  case  number(s). 
Interested  parties  may  also  visit  our 
Web  site  at  http://www.arnet.gov/far 


Item 


Subject 


FAR  case        Analyst 


II 
III 
IV 


V 

VI 

VII 

VIII 

iX 


Central  Contractor  Registration  

Electronic  Commerce  m  Federal  Procurement  

Unique  Contract  and  Order  Identitier  Numt)ers  ilnterimi 

Procurements  for  Defense  Against  or  Recovery  From  Terrorism  or  Nuclear, 

Biological    Chemical   or   Radiological   Attack    and   Temporary   Emergency 

Procurement  Authority 

Notification  ot  Overpayment   Contract  Financing  Payments  

Caribbean  Basin  Country^Domimcan  Republic  

Prohibited  Sources  

Economic  Planning    Employee  Morale   and  Travel  Cost  Pnnciples    

Technical  Amendments. 


2002-018  Pamell 

1997-304  Davis 

2002-025  Zatfos. 

2002-026  Zaffos. 
2002-003 

2001-005  Pamell 

2003-006  Davis. 

2001-015  Davis. 

2002-001  Loeb 


SUPPLEMENTARY  INFORMATION: 

Summaries  for  each  FAR  rule  fnllnu 
For  the  actual  revisions  and/ or 
amendments  to  these  FAR  cases,  refer  to 
the  specific  item  number  and  subject  set 
forth  in  the  documents  follnwinsj  these 
item  summaries 

FAC  2001-lH  amends  the  FAR  as 
specified  below 

Item  I — Central  Contractor  Registration 
(FAR  Case  2002-018) 

This  final  rule  amen(^.^  F.\R  parts  1. 
2.  4.  13.  il.  and  52  to  re()uire  contractnr 
registration  in  the  Central  C^ontractor 
Registration  (GCR)  database  prior  to 
award  of  any  contract,  basic  agreement, 
basic  ordering  agreement,  or  blanket 
purchase  agreement  on  or  after  October 
1.  2003,  In  addition,  the  rule  requires 
contracting  officers  to  modif\'  existing 
contracts  whose  period  of  perfornianr  e 
e.xtends  be\ond  December  31.  200 J.  to 
require  contractors  to  register  in  the 
C:GR  database  bv  December  31.  2003 

Item  II — Electronic  Commerce  in 
Federal  Procurement  (FAR  Case  1997- 
304) 

This  final  rule  implements  section 
850  of  the  National  Defe.ase 
.Authorization  Act  for  Fiscal  Year  144H. 
Public  Law  105-85,  and  sec;tion  810  of 
the  Flovd  D  Spence  National  Defense 
Authorization  Act  for  Fiscal  Year  2001 , 
Public  Law  106-398   Section  850 
amends  titles  10,  15.  40,  and  41  of  the 


United  States  Code  to  eliminate  the 
preference  for  electronic  commerce 
within  Federal  .igeiuies  to  be  conducted 
on  the  Federal  Ac:quisiti(m  (iomputer 
Network  (FAGNET)  computer 
architecture   .Section  810  amends  41 
U.S.G  416  and  15  G.S.G  6.37  to  allow 
solicitation  notices  to  be  published  via 
a  single  Go\'ernmentwide  point  of  entr\' 
I  in  the  Internet  designated  in  the  FAR  or 
VI. 1  the  Gommer(  e  Husiness  Dailv  (C'BD), 
The  objectives  of  the  rule  are  (1)  to 
designate  a  single  Governmentwide 
pnint  (if  entr\  nn  the  Internet,  http:// 
www  it-dhi/.opps  t,'(iv .  where  agencies  are 
required  to  provide  convenient  and 
universal  ()uhli(  at  cess  to  information 
iin  their  pnicurement  op[)ortunities.  and 
(2)  to  re(}uire  electronic  access  to  notices 
of  solicitation  through  the  single 
Governmentwide  point  of  entry  as  a 
replacement  fur  paper  (or  electronic) 
publication  in  the  GBD 

Item  III — I'nique  (Contract  and  Order 
Identifier  .Numbers  (FAR  Case  2002- 

025) 

This  interim  rule  amends  the  FAR  to 
require  each  reporting  .igtmcv  to  assign 
a  uni(|ue  pnu  urement  instrument 
identifier  (PUD)  for  every  contract, 
fuirchase  order.  BOA.  Basic;  Agreement, 
and  BP.\  reported  to  the  Ft-deral 
Procurement  Data  Svstem;  and  to  have 
in  place,  no  later  than  October  1.  2003. 
a  process  that  will  ensure  that  each  PUD 
reported  to  F'PDS  is  unique. 


Governmentwide.  and  will  remain  so  for 
at  least  20  years  from  the  date  of 
contract  award. 

Item  IV — Procurements  for  Defense 
Against  or  Recovery  From  Terrorism  or 
Nuclear,  Biological,  Chemical  or 
Radiological  Attack,  and  Temporary 
Emergency  Procurement  Authority 
(FAR  Cases  2002-026  and  2002-003) 

This  rule  finalizes  interim  rules  2002- 
026  and  2002-003.  which  increased  the 
amount  of  the  micro-purchase  threshold 
and  the  simplified  acquisition  threshold 
and  provide  expanded  access  to 
streamlined  procedures  for 
procurements  of  supplies  or  services  by  , 
or  for  an  executive  agency  that  are  to  be 
used  to  facilitate  defense  against  or 
recovery  from  terrorism  or  nuclear, 
biological,  chemical,  or  radiological 
attack. 

This  final  rule  also  amends  the  FAR 
to  add  the  querying  of  commercial 
databases  that  provide  information 
relevant  to  the  agency  acquisition  as  a 
technique  for  conducting  market 
research. 

Item  V — Notification  of  Overpayment, 
Contract  Financing  Payments  (FAR 
Case  2001-005) 

This  final  rule  amends  FAR  parts  12, 
32.  and  52  to  require  the  contractor  to 
notify  the  contracting  officer  if  the 
Government  overpays  when  making  an 
invoice  payment  or  a  contract  financing 
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payment  under  either  a  conunercial 
item  or  a  noncommercial  item  contract. 

Item  VI — Caribbean  Basin  Country — 
Dominican  Republic  (FAR  Case  2003- 
006) 

This  final  rule  amends  FAR  25.003, 
25.400.  and  the  clauses  at  FAR  52.212- 
5.  Contract  Terms  and  Conditions 
Required  to  Implement  Statutes  or 
Executive  Orders  Commercial  Items, 
and  FAR  52.225-5,  Trade  Agreements, 
to  implement  the  direction  of  the  USTR 
to  reinstate  the  treatment  of  certain 
products  of  the  Dominican  Republic  as 
eligible  products  under  acquisitions 
subject  to  the  Trade  Agreements  Act,  as 
published  by  the  USTR  in  the  Federal 
Register  at  68  FR  27883,  May  21,  2003. 
This  change  will  allow  Government 
purchase  of  products  originating  in  the 
Dominican  Republic  that  are  not 
excluded  from  duty-free  treatment 
under  19  U.S.C.  2703Cb),  unless 
otherwise  restricted  by  law. 

Item  VII— Prohibited  Sources  (FAR 
Case  2001-015) 

This  final  rule  removes  Serbia,  the 
Taliban-controlled  regions  of 
Afghanistan,  and  Iraq  from  the  list  of 
prohibited  sources  and  points  the 
contracting  officer  to  lists  of  entities  and 
individuals  subject  to  economic 
sanctions  that  are  available  at  http.// 
www.epls.gov/TerListl.html.  The 
contracting  officer  is  no  longer 
authorized  in  unusual  circumstances  to 
acquire  for  use  outside  the  United  States 
supplies  or  services  restricted  by  this 
section,  unless  specifically  authorized 
by  the  OFAC.  However,  OF  AC  has 
granted  authority  to  Department  of 
Defense  personnel  to  make  emergency 
acquisitions  in  direct  support  of  U.S.  or 
allied  forces  deployed  in  military 
contingency,  hiunanitarian,  or 
peacekeeping  operations  in  a  country  or 
region  subject  to  economic  sanctions 
administered  by  OFAC. 

Item  Vm — Economic  Planning, 
Employee  Morale,  and  Travel  Costs 
Principles  (FAR  Case  2002-001) 

This  final  rule  amends  the  FAR  to 
revise  three  cost  principles:  (1)  FAR 
31.205-12,  Economic  planning  costs;  (2) 
FAR  31.205-13,  Employee  morale, 
health,  welfare,  food  service,  and 
dormitory  costs  and  credits;  and  (3)' FAR 
31.205-46,  Travel  costs.  The  changes 
restructure  the  paragraphs  and  remove 
unnecessary  and  duplicative  language  to 
increase  clarity  and  readability.  The  rule 
does  not  change  the  allowability  of 
costs.  The  case  was  initiated  to  consider 
suggestions  made  at  a  series  of  public 
meetings.  This  rule  is  of  particular 
interest  to  contractors  and  contracting 


officers  who  use  cost  analysis  to  price 
contracts  and  modifications,  and  who 
determine  or  negotiate  reasonable  costs 
in  accordance  with  a  clause  of  a 
contract,  e.g.,  price  revision  of  fixed- 
price  incentive  contracts,  terminated 
contracts,  or  indirect  cost  rates. 

Item  IX — Technical  Amendments 

This  amendment  makes  editorial 
changes  at  FAR  8.404fb){6)  and 
24.202(a). 

Dated:  September  24,  2003. 
Laura  G.  Auletta, 

Director,  Acquisition  Policy  Division. 

Federal  Acquisition  Circular 

Federal  Acquisition  Circular  (FAC) 
2001-16  is  issued  under  the  authority  of 
the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  2001-16  are  effective  October 
31,  2003,  except  for  Items  I,  II,  III.  IV. 
and  IX.  which  are  effective  October  1, 
2003. 

Dated;  September  22,  2003. 
Deidre  A.  Lee, 

Director,  Defense  Procurement  and 
Acquisition  Policy. 

Dated:  September  23,  2003. 
David  A.  Drabkin. 

Deputy  Associate  Administrator.  Office  of 
Acquisition  Policy.  General  Senices 
Administration. 

Dated:  September  15.  2003. 
Tom  Luedtke. 

Assistant  Administrator  for  Procurement. 
Na tional  Aeronautics  and  Space 
Administration. 

[FR  Doc.  03-24581  Filed  9-30-03;  8:45  am] 
BILUNG  CODE  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1,  2,  4, 13,  32,  and  52 

[FAC  2001-16;  FAR  Case  2002-018; 
Kern  I] 

RIN  9000-AJ61 

Federal  Acquisition  Regulation; 
Central  Contractor  Registration 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


ACTION:  Final  rule. 


SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  require  registration 
of  contractors  in  the  Central  Contractor 
Registration  (CCR)  database  prior  to 
award  of  any  contract,  basic  agreement, 
basic  ordering  agreement,  or  blanket 
purchase  agreement.  In  addition,  the 
rule  requires  contracting  officers  to 
modify  existing  contracts  whose  period 
of  performance  extends  beyond 
December  31,  2003,  to  require 
contractors  to  register  in  the  CCR 
database  by  December  31.  2003.  The 
rule  also  revises  the  source  list  of 
supplies  in  the  FAR  (see  Simplified 
Acquisition  Procedures)  to  reflect 
statutory  changes. 
DATES:  Effective  Date:  October  1 ,  2003. 

Applicability  Date:  This  final  rule 
applies  to  contracts,  basic  agreements, 
basic  ordering  agreements,  blanket 
purchase  agreements,  or  modifications 
awarded  on  or  after  October  1 .  2003. 
Existing  contracts,  basic  agreements, 
basic  ordering  agreements,  or  blanket 
purchase  agreements  with  a  period  of 
performance  beyond  December  31. 
2003.  are  also  covered  by  this  final  rule 
and  must  be  modified  pursuant  to  FAR 
4.1103. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035,  GS 
Building,  Washington,  DC,  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Jeritta  Pamell,  Procurement  Analyst,  at 
(202)  501^082.  Please  cite  FAC  2001- 
16.  FAR  case  2002-018. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  rule  amends  the  FAR  to  require 
contractor  registration  in  the  Central 
Contractor  Registration  (CCR)  database 
prior  to  award  of  any  contract,  basic 
agreement,  basic  ordering  agreement,  or 
blanket  piux:hase  agreement.  In 
addition,  the  rule  requires  contracting 
officers  to  modify  existing  contracts 
whose  period  of  performance  extends 
beyond  December  31.  2003.  to  require 
contractors  to  register  in  the  CCR 
database  by  December  31,  2003. 

DoD.  GSA.  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
68  FR  16366.  April  3,  2003,  with  a 
request  for  conunents.  Thirty-one 
respondents  submitted  106  conunents. 
The  following  discussion  of  the 
comments  is  provided: 

1 .  The  proposed  rule  requires 
registration  of  contractors  in  the  CCR 
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database  for  lU'w  awariis  ami 
modificationb  to  exusting  (.ontracts  by 
September  30.  2003. 

Cnmivrnt  A  numb^T  nf  rfspondfiits 
n'ciimmtMidf'd  snmf  sort  nl  fraiiNitimi 
period 

Reapansr  ( ionc  iir  that  there  >hi)uld  be 
a  short  transition  [lernxi   [departments 
and  ayeni  les  were  intnrmed  in  OMB 
letters  in  inui-JOOl  that  the  CCR  was  a 
goal  under  the  President's  Management 
.Agenda.  P'or  existint;  mntrai  t>  and 
agreements,  the  tinal  rule  allnws 
agencies  until  [)e(  ember  W  .  JOOI    -r 
sooner,  to  acc.:ompl:».h  the  tr<inNitii>n  tn 
(XR  so  that  thev  ma\  ^tlll  fultill,  in  a 
timelv  fashion,  an  import. mt  objective  of 
the  integrated  acquisition  initiative,  i.e., 
to  eliminate  rept'titi\"  vendor 
registration 

2   L'nless  one  of  the  exceptions 
applies,  the  rule  applies  to  contractors 
with  new  nintracts  and  e.xisting 
contracts. 

Comment  A  number  of  respondents 
did  not  believe  that  it  was  in  the  best 
interest  of  the  Government  to  require 
existing  contracts  to  be  modified  to 
include  the  CX'R  registration 
requirement  One  reNpondent  suggested 
a    grandfathering     ii  existing  contracts. 

Respon.'it'  Do  not  concur. 
Modification  of  current  contracts 
benefits  both  the  Ciovernment  and 
contractors,  bv  eliminating  the  need  to 
maintain  paper-based  sources  of 
contract  information,  by  enabling 
contractors  to  update  their  inforniati(m 
in  one  place  via  a  website,  and  by 
allow  iiig  ( iintracting  officers  to  access 
contractor  data  and  industry 
information  less  expensively,  and  more 
efficientlv  identif\  >ouri  ^'s  for 
contracting  opportunities.  Since  other 
svstems  are  using  OCR  data, 
modifi(  ations  will  ensure  that  the 
correct  information  provided  by  the 
vendor  is  used.  Wholesale 

grandfathering  "  is  not  considered  an 
option  as  It  would  defeat  one  reason  for 
C"(]R.  /  e  .  hav  ing  ime  accurate  and 
complete  database  for 
intergovernmental  use. 

t   l'nless  one  of  the  exc:eptions 
applies,  the  rule  requires  small  entities 
to  register  in  iX'.R  before  contract  .-iward 

(A)mmfnt:  A  number  of  responrlents 
voiced  concern  regarding  Miiall 
businesses  not  ha\ing  n  (  e-,s  r,, 
computers,  refusing  to  regi>ter.  not 
accepting  payment  by  EFT.  The 
possibility  of  an  alternative  procedure 
regarding  small  tontrac  tors  was 
proposed 

Responsf^:  Partially  i  imcur.  Language 
was  added  to  the  exceptions  to  cover 
micropurchases  that  do  not  use  tht- 
electronic  funds  transfer  (EFT)  methoil 
and  are  not  required  to  be  reported. 


.\dditional  changes  wfre  not  considered 
net:essarv  As  a  general  matter,  this  rule 
benefits  small  businesses  since  the  CC.R 
requirement  (1)  simplifies  and 
streamlines  the  proi  urement  process  by 
•  'limm.iting  redundant  recpurements  and 
[)ri«:es,ses.  and  i  J)  increases  visibility  of 
contractor  soun  es  for  spei  ific  supplies 
and  ser\  K  es   (iontractors  have  been 
en(  iiurakied  tor  vears  to  utilize  the 
publii   n  sources  avaiKtble  to  them  when 
tbe\  ijo  iiiit  ha\e  Internet  ai  (  ess 
them>el\f-.    In  addition,  smi  e  l')4H.  the 
Doi)  has  required  small  and  large 
businesses  to  register  in  the  ( '.( '.K 
database,  with  no  apparent  negative 
impact  ti.  ^iii.ill  businesses   One 
respondent  i  oik  hided  the  rule  uould 
save  small  business  tune  and  iiione\'  b\ 
facilitatiiiL;  paperless  proi  urement  and 
pavment  through  elec  troiiic  funds 
tr, Ulsters. 

4    riieruleat  F.\K  4  noZlaKl) 
through  (all.TJ  provides  for  exceptums 
when  CX;R  registration  is  not  required. 

Comment:  A  varietv  ol  suggestimis 
were  made  in  this  area^adding 
exceptions  for  .St.itus  of  Forces 
Agreement  (.SOI'.X)  famih  members 
performing  work  (  XIONUS:  (  ontr.ii  ts 
whose  perio(l  ot  perlormani  e  will  not 
extend  bevond  .September  30.  2003. 
waivers  to  recognize  the  occasional 
need  to  c:ontra(:t  with  a  sole  source: 
including  a  dollar  threshold  .Several 
respondents  requesteil  i  lariti(  ation  of 
the  term  pun  h.tsiiiL;  inei  hanism".  While 
other  respondents  nMjuested  that  the 
exception  listed  in  ()ar.igra|)h  (.i)(5) 
concerning  t<ireii;ii  vendors  be  expanded 
to  include  ill  aw.irds  to  foreign  vendors 
for  work  pertiiniii'd  outside  the  I  \.S.  In 
addition,  two  respdndents  pointe(i  out 
that  the  e\i  eptioii  ,n  p.iragrafih  (a)(.5) 
implies  registration  of  foreign  vendors  is 
r(Kjuired  after  award. 

/?f?.sponsf?.  Changes  were  made  to 
4.1102(a)(1).  (a)(2).  and  (a)(5).  Paragraph 
(a)(1)  was  revised  to  read.  "Purchases 
that  use  a  Governmentwide  (  omnvrcial 
purchase  card  .is  both  the  purchasing 
and  pavment  mei  lianism.  .is  opposed  to 
using  the  pun  h.ise  i  ,ird  oiilv  as  a 
payment  metjiod   "  With  this  f:hange.  a 
threshold  ex(  eptioii  was  (  onsidered 
unn-M  ess,ir\  .ts  this  could  iiwdude  many 
inicro'pun  h.ises  Paragraph  (a)(2)  was 
revised  to  delete  the  words  "or 
purchases"  sun  e  the  F.\R  defines 
"classified  contra(  ts  '   while  paragraph 
(a)(5)  was  revised  to  delete  the  words 
"before  award"   However,  the  (^ount  ils 
believe  that  an  attempt  to  register 
foreign  vendors  should  be  made.  Many 
foreign  vendors  are  currently  registered. 

'^   The  Pa[)erwork  Burden  .Statement 
in  the  Federal  Register  notu:e  of  the 
proposed  rule 


Cummentl'wo  respondents 
questioned  the  subject  paragraph;  i.e., 
the  estimated  respondents  are  too  low 
(.54.199)  and  the  total  burden  hours 
(54.199)  are  too  low;  and  the  1  hour 
estimate  to  complete  the  information  is 

too  lf)W. 

Response:  No  change.  When  drafted, 
the  burden  for  this  rule  was  to  represent 
onlv  new  transactions.  The  numbers 
were  provided  by  FPDS  and  represent 
new  transactions  for  the  year  2001  over 
S25.000.  A  DoD  clearance  (OMB  Control 
No.  0704-0400)  provides  for  the  current 
22fi.OOO  enrolled  in  the  CCR. 

f).  The  Central  (Contractor  Registration. 
Comments  pertaining  to  the  system,  not 
the  rule. 

Comment:  A  variety  of  comments 
were  received  that  related  to  the  CCR 
and  not  to  the  rule.  Examples  of  these 
comments  include:  Adding  additional 
fields  to  the  C(CR:  Confusion  between 
the  words  Business  Partner  Network, 
CCR.  and  Federal  Registration;  Problems 
obtaining  Dl'NS  numbers;  CCR  as  an 
unfunded  mandate  for  agencies; 
Concerns  that  the  financial  community 
have  implementing  the  requirement; 
The  cost  of  using  the  C.Q,R.  both  for  the 
contractor  and  agency;  and  how 
agencies  will  be  informed  if  contractors 
make  (  hanges  to  the  information 
I  ontained  in  the  C('R. 

Response:  No  change  to  the  rule.  The 
Counc:ils  considered  these  comments 
outside  the  scope  of  the  c:ase. 

7   Individual  comments  and  concerns 
that  resulted  in  no  change  to  the  rule. 

(Mmment:  A  variety  of  comments 
were  rec:eived  under  this  category. 
Examples  of  these  comments  include: 
Proposed  revisions  to  the  FAR  clauses  at 


.'04- 


and  52.212-4(1)  that  reduces 


contractor  liability  for  incorrect 
information.  Will  contractor;  be 
required  to  provide  banking 
information?;  Suspend  rule  for  90  days 
to  c:onvene  a  public  meeting;  Suggestion 
that  eai;h  c:ompanv  elect  to  have  a  single 
annual  renewal  date  for  all  its  CCR 
registrations;  (-an  COs  require 
c:(mtractors  with  existing  contracts  to 
register  in  (XR?;  What  type  of 
modification  is  required  to  amend 
existing  contracts?;  What  happens  if  a 
contractor  refuses  to  register;  and  who 
verifies  the  information  in  CCR? 

Response:  No  change  to  the  rule.  The 
(-ouncils  did  not  believe  the  comments 
included  under  this  category  required 
changes  to  the  rule. 

a  Editorial  changes  to  the  rule. 

(Comment:  A  variety  of  comments 
offered  editorial  changes  to  the  rule  as 
follows: 

1.  A  variety  of  editorials,  including 
typos  and  updating  references. 

2.  New  telephone  numbers  for  D&B. 
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3.  Deletion  of  an  incorrect  e-mail 
address  at  the  FAR  provision  at  52.204- 
6(c). 

4.  A  revision  to  FAR  13.102  to 
emphasize  the  use  of  the  CCR  database. 

5.  Changes  to  the  definitions  of  DUNS 
number  and  DUNS+4  at  FAR  2.101  and 
52.204-7{a).  Changes  were  also  made  to 
FAR  52.204-6(b)(2),  52.204-7(c),  and 
52. 212-l(j)  to  clarify  and  correct 
information  related  to  D&B  and  to 
obtaining  DUNS  nimibers. 

6.  A  revision  to  FAR  52.204-7(c)  to 
include  a  verification  timeframe  of 
"normally  takes  less  than  48  hours." 

7.  A  revision  to  FAR  13.201(d)  to  add 
a  reference  to  4.1104. 

8.  A  revision  to  FAR  4.1104  to  delete 
a  redundant  phrase. 

9.  A  revision  to  FAR  52.212-4(t)  to 
include  language  that  addresses 
novation  and  change  of  name 
agreements  included  in  FAR  52.204- 
7(g)(2). 

10.  A  revision  to  FAR  4.203(e)  and 
4.905  to  preclude  furnishing 
information  that  may  be  required  by 
CCR. 

Response:  The  rule  reflects  editorial 
revisions. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Plaiming  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  changes  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
rule  imposes  a  reporting,  recordkeeping, 
or  other  compliance  requirements.  All 
small  entities  will  be  subject  to  the  rule 
unless  their  contract,  basic  agreements, 
basic  ordering  agreement,  or  blanket 
purchase  agreement  falls  within  one  of 
the  six  exceptions.  A  Final  Regulatory 
Flexibility  Analysis  (FRFA)  has  been 
prepared  and  is  as  follows: 

Final  Regulatory  Flexibility  Analysis — FAR 
Case  2002-018,  Central  Contractor 
Registration 

This  Final  Regulatory  Flexibility  Analysis 
has  been  prepared  consistent  with  the  criteria 
of  5  U.S.C.  604. 

1 .  Description  of  the  reasons  why  action  by 
the  agency  is  being  considered. 

In  an  effort  to  broaden  use  and  reliance 
upon  e-business  applications,  the  Civilian 
Agency  Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are  working 
with  the  Office  of  Federal  Procurement 
Policy  to  eliminate  the  need  to  maintain 
paper-based  sources  of  contractor 
information.  The  Central  Contractor 
Registration  (CCR)  System  is  a  centrally 


located,  searchable  database,  accessible  via 
the  Internet  to  develop,  maintain,  and 
provide  sources  for  future  procurements.  The 
CCR  data  is  the  most  up  to  date  and  complete 
data  available.  As  a  single  validated  source 
of  data  on  contractors  doing  business  with 
the  Government,  the  CCR  database  enables 
prospective  contractors  to  update  their 
information  in  one  place  via  a  web  site  [http:/ 
/www.CCR.gov).  The  information  is  then 
available  via  the  Internet.  Contracting  officers 
will  now  be  able  to  access  contractor  data 
and  industry  information  less  expensively, 
and  more  efficiently  identify  sources  for 
contracting  opportunities.  This  rule  will  not 
create  a  total  electronic  commerce 
environment,  but  will  help  provide  a  basic 
framework  or  foundation  that  will  allow 
migration  to  a  total  electronic  commerce 
environment.  There  are  other  projects  that 
are  completed  (FedBizOpps)  or  in  the 
planning  stages,  which  are  complementary 
and  will  also  become  part  of  the  total 
electronic  commerce  initiative. 

2.  Summary  of  the  significant  issues  raised 
by  the  public  comments  in  response  to  the 
initial  regulatory  flexibility  analysis,  a 
summary  of  the  assessment  of  the  agency  of 
such  issues,  and  a  statement  of  any  changes 
made  in  the  proposed  rule  as  a  result  of  such 
comments. 

No  comments  were  received  in  response  to 
the  Initial  Regulatory  Flexibility  Analysis  for 
this  rule. 

3.  Description  of.  and,  where  feasible, 
estimate  of  the  number  of  small  entities  to 
which  the  proposed  rule  will  apply. 

To  date,  no  supporting  data  has  been 
collected;  therefore,  there  is  no  available 
estimate  of  the  number  of  small  businesses 
that  will  be  subject  to  the  rule.  However, 
some  agencies  [e.g.,  DoD)  already  require 
contractors  to  register  in  the  CCR  and  there 
does  not  appear  to  be  any  adverse  impact  on 
small  business.  Based  on  Governmentwide 
data,  approximately  42,675  small  businesses 
were  awarded  contracts  of  $25,000  or  more 
in  fiscal  year  2001.  It  is  estimated  that  a 
majority  of  them  will  be  subject  to  the  rule. 
Many  of  these  businesses  are  already  among 
the  over  200,000  registrants  in  CCR. 
Information  is  not  available  to  identify  the 
additional  number  of  small  businesses  that 
were  awarded  contracts  of  less  than  $25,000, 
or  were  awarded  basic  agreements,  basic 
ordering  agreements,  or  blanket  purchase 
agreements. 

4.  Description  of  projected  reporting, 
recordkeeping,  and  other  compliance 
requirements  of  the  proposed  rule,  including 
an  estimate  of  the  classes  of  small  entities 
that  will  be  subject  to  the  requirement  and 
the  type  of  professional  skills  necessary  for 
preparation  of  the  report  or  record. 

This'rule  imposes  a  reporting, 
recorakeeping,  or  other  compliance 
requirements.  However,  this  requirement  will 
be  significantly  reduced  from  that  currently 
required.  Existing  regulations  require 
contractors  to  submit  duplicate  information 
each  time  they  enter  into  contracts  and 
certain  tvpes  of  agreements  with  the 
Government.  This  rule  eliminates  this 
duplication  so  that  information  the 
Government  needs  to  do  business  with  a 
contractor  will  be  collected  once  (with 


periodic  update  by  the  contractor)  for  u.se 
many  times.  All  small  entities  will  be  subject 
to  the  rule  unless  their  contract,  basic 
agreements,  basic  ordering  agreements,  or 
blanket  purchase  agreements  fall  within  one 
of  the  six  exceptions.  A  contractor's 
administrative  or  financial  personnel,  who 
have  general  knowledge  of  the  contractor's 
business,  including  the  contractors  bank 
account  and  financial  agent,  may  register  by 
providing  the  pertinent  information  into  the 
CCR  database. 

5.  Description  of  the  steps  the  agency  has 
taken  to  minimize  the  significant  economic 
impact  on  small  entities  consistent  with  the 
stated  objectives  of  applicable  statutes, 
including  a  statement  of  factual,  polio,-,  and 
legal  reasons  for  selecting  the  alternative 
adopted  in  the  final  rule  and  why  each  one 
of  the  other  significant  alternatives  to  the  rule 
considered  by  the  agency  which  affect  the 
impact  on  small  entities  was  rejected. 

There  are  no  significant  practical 
alternatives  that  will  accomplish  the 
objective  of  this  rule.  Continued  reliance  on 
a  paper-based  system  would  unnecessarily 
promote  inefficiency  associated  with  paper- 
based  processes.  The  successful  phase-out  of 
the  paper-based  Commerce  Business  Daily  in 
favor  of  reliance  on  FedBizOpps 
demonstrates  that  the  Federal  contracting 
community,  including  small  businesses,  is 
successfully  transitioning  to  greater  use  of 
electronic  tools  and  their  associated 
efficiencies  to  conduct  business. 

The  FAR  Secretariat  has  submitted  a 
copy  of  the  FRFA  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration.  Interested  parties  may 
obtain  a  copy  from  the  FAR  Secretariat. 
The  Coimcils  will  consider  comments 
from  small  entities  concerning  the 
affected  FAR  parts  1,  2,  4,  13,  32,  and 
52  in  accordance  with  5  U.S.C.  610, 

Interested  parties  must  submit  such 
comments  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (FAC  2001-16,  FAR 
case  2002-018),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  104-13)  applies  because  the  final  rule 
contains  information  collection 
requirements.  The  paperwork  burden 
analysis  takes  into  account  the  burden 
required  for  information  current, 
complete  and  accurate  and  the  burden 
required  for  new  registrants  to  review 
instructions,  search  existing  data 
sources,  gather  and  maintain  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 
Accordingly,  the  FAR  Secretariat  has 
forwarded  a  request  for  approval  of  the 
increased  information  collection 
requirement,  OMB  Control  Number 
9000-0159,  concerning  FAR  Case  2002- 
018.  Central  Contractor  Registration,  to 
the  Office  of  Management  and  Budget, 
Public  comments  concerning  this 
request  will  be  invited  through  a 
subsequent  Federal  Register  notice. 
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List  of  Subjects  in  48  CFR  Parts  1.  2,  4, 
13.  32.  and  52 

Government  procurement. 

Untfci    Septt-rnber  24.  J00.3. 
Laura  (>.  .\uletta, 
Dirf'<ti  >r  Aiquisition  Policy  Division. 

m  Therefore,  DoD.  GSA.  and  NASA 
amend  48  CFR  parts  1,  2.  4.  U,  32.  and 
52  as  set  forth  below: 

■  1  The  authority  citation  for  48  CFR 
parts  1.  2.  4.  13.  J2,  and  52  is  revised  to 
read  as  follows: 

.Authority:  40  !    Si     121(c):  10  U.S.C. 

.  hdptpr  1  r :  di;.i  4J  i    S  C,  2473(r) 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

1.106    [Amended] 

■  2.  Amend  section  1  10b  in  the  table 
following  the  introductorv  paragraph  hv 
addmi^  F.AR  seiJments   '52  204-7'  , 
••52.212-l(k)".  and  ■■52.212-4(t)'   and 
corresponding  OMB  Clontml  Numbers 

9000-0159",  respec  tivt'l\ 

PART  2— DEFINITIONS  OF  WORDS 
AND  TERMS 


■  3  AnuTui  st'(  tinn  J 
in  dlphabetu  al  orcitT 


1(1 1(b)  by  adding, 

th.'  'Iffinitions 
Central  ('ontractor  K-'i^i^tiitinn  (CCR) 
database".  "Data  I  im^Ts.ii  NunibeniiL; 
Svstem  (Ul'NS)  numhfT   ,    D.it.i 
I'niversal  Numberin>^  .S\stem  -►4 
(DrNS-K4)  number",  and  'RfJi^ttTt'd  m 
the  CCR  database"  to  read  as  toiluwi. 

2.101     Definitions. 


Ontra/  Ckintmctor  Ht't^i^tnition  ICCHJ 
datcibasf  means  the  primary 
Ciovemment  repository  for  contractor 
information  recjuireti  for  the  conduct  of 
business  with  the  Clovernment 
•         *         »         •         t 

Data  I  'nivpmal  Sunihtrmg  Svst^•m 
iDl'S'Sl  number  means  the  9-digit 
number  assigned  bv  Dun  and  Bradstreet, 
Inc.  (D&B),  to  identif\  unique  business 
entities 

Data  I'nivprsal  Sunihfnng  Svstfm  ■i-4 
IDl  '\S*4i  numbfr  means  the  DLINS 
number  assignee!  bv  D&B  plus  a  4- 
character  suffix  that  may  be  assigned  b\ 
a  business  concern.  (D&B  has  no 
affiliation  with  this  4-character  suffix  1 
This  4-character  suffix  may  be  assigned 
at  the  disc:retion  of  the  business  concern 
to  establish  additional  CCR  records  for 
identifying  alternatn e  Electronic  Funds 
Transfer  (EFT)  accounts  (see  subpart 
3211)  for  the  same  concern. 

K  *  *  •  * 

RegisttTf^d  in  the  CCR  database  means 
that— 


( 1 )  The  t  ontractor  has  entered  all 
mandatory  information,  including  the 
DUNS  number  or  the  DlJNS-t-4  number, 
into  the  {;CR  database;  and 

(2)  The  (Government  has  validated 
mandatory  data  fields  and  has  marked 
the  record  "Active", 


PART  4— ADMINISTRATIVE  MATTERS 

■  4  Amend  section  4  20.5  by  revising  the 
introductory  text  of  paragraph  (e)(1)  to 
read  as  follows 

4.203     Taxpayer  identification  information. 

***** 

(e)  *    •    * 

(1)  Ea(  h  (  ontr.K  tmg  offi(  er  that  issues 
a  basit  ordering  agreement  or  indefinite- 
delivery  contract  (other  than  a  Federal 
Supply  Schedule  contract)  shall  provide 
ti)  (  iintri(  tint;  :iffirers  placing  orders 
under  thi'  .igrfenient  or  contract  (if  the 
(  nntr.K  tor  is  iiol  re<juired  to  [irovide  this 
nifiirniatnin  to  a  (  entr.il  (  ontr.u.tor 
registration  datab.ise] 
***** 

■  5.  Amend  section  4  fj03  by  revising 
paragraph  ia!  to  re, id  ,is  follows: 

4.603     Solicitation  provisions. 

(a)  Insert  the  provision  .it  52  204-t). 
Data  I'niversal  Numbering  Svstem 
lUUNS)  Number,  in  s<ili(:itations  that — 

(1)  Are  expei  ted  to  result  in  a 
rt'()uirenient  for  the  generation  of  an  .SF 
2  79,  i'ederal  Proi  urement  Dat,i  System 
(FPDS) — Individual  Contrac  t  .Kction 
Report  (see  4  f')()2(i  !),  or  a  similar  agency 
form;  and 

(2)  Do  not  contain  the  clause  at 
52  204-7^  Central  Contractor 
Registr.itioii 

*         *         •         •         « 

■  h  Revise  section  4  905  to  read  as 

tnllovvs: 

4.905     Solicitation  provision. 

The  1  ontrai  ting  offi(  er  shall  insert  the 
provision  at  52  204-.*.  Taxpayer 
Identification,  in  solicit.itions  that  — 

(a)  Do  not  iiu  hide  the  clause  at 
52  204-7.  Central  Contractor 
Registration;  and 

(b)  .\re  not  (  ondui  ted  under  the 
procedures  of  part  12 

■  7  Add  subpart  4  1  1  to  read  as  follows: 

Subpart  4.11 — Central  Contractor 
Registration 

Sec. 

4  linn  Scope. 

4  1  nil  Definitions. 

4  1  UIJ  Policy. 

4  1  KM  F'rocedures, 

4  1  104  .Snlii  it.dinn  pnn  isiuii  ,nul  i  iintrni.t 
clauses. 


4.1100  Scope. 

This  subpart  prescribes  policies  and 
procedures  for  requiring  contractor 
registration  in  the  Central  Contractor 
Registration  (CCR)  database,  a  part  of 
the  Business  Partner  Network  (BPN) 
to — 

(a)  Increase  visibility  of  vendor 
sources  (including  their  geographical 
locations)  for  specific  supplies  and 
services;  and 

(b)  Establish  a  common  source  of 
vendor  data  for  the  Government. 

4.1101  Definitions. 

As  used  in  this  subpart — 
Agreement  means  basic  agreement, 
basic  ordering  agreement,  or  blanket 
purc:hase  agreement. 

Business  Partner  Network  means  an 
integrated  electronic  infrastructure  the 
Government  uses  to  manage  (/,e., 
collect,  validate,  access  and  maintain) 
the  information  it  needs  to  transact 
business  with  its  contractors, 

4.1102  Policy. 

(a)  Prospective  contractors  shall  be 
registered  in  the  CCR  database  prior  to 
award  of  a  contract  or  agreement,  except 
for — 

( 1 )  Purchases  that  use  a 
Croveriunentwide  commercial  purchase 
card  as  both  the  purchasing  and 
payment  mer  hanism,  as  opposed  to 
using  the  purchase  card  only  as  a 
payment  method; 

(2)  Classified  contracts  [see  2.101) 
when  registration  in  the  CCR  database, 
or  use  of  CCR  data,  could  compromise 
the  safeguarding  of  classified 
information  or  national  security; 

(3)  Ccmtracts  awarded  by — 

(i)  Deployed  contracting  officers  in 
the  course  of  military  operations, 
including,  but  not  limited  to, 
contingency  operations  as  defined  in  10 
use.  101(a)(13)  or  humanitarian  or 
peacekeeping  operations  as  defined  in 
10  use.  2302(7);  or 

(ii)  Contracting  officers  in  the  conduct 
of  emergency  operations,  such  as 
responses  to  natural  or  environmental 
disasters  or  national  or  civil 
emergencies,  e.g..  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121); 

(4)  Contracts  to  support  unusual  or 
compelling  needs  [see  6.302-2); 

(5)  Awards  made  to  foreign  vendors 
for  work  performed  outside  the  United 
States,  if  it  is  impractical  to  obtain  CCR 
registration;  and 

(B)  Micro-purchases  that  do  not  use 
the  electronic  funds  transfer  (EFT) 
method  for  payment  and  are  not 
required  to  be  reported  [see  subpart  4.6). 

(b)  If  practical,  the  contracting  officer 
shall  modify  the  contract  or  agreement 
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awarded  under  paragraph  (a)(3)  or  (a)(4] 
of  this  section  to  require  CCR 
registration. 

(c)(l)(i)  If  a  contractor  has  legally 
changed  its  business  name,  "doing 
business  as"  name,  or  division  name 
(whichever  is  shown  on  the  contract),  or 
has  transferred  the  assets  used  ia 
performing  the  contract,  but  has  not 
completed  the  necessary  requirements 
regarding  novation  and  change-of-name 
agreements  in  Subpart  42.12,  the 
contractor  shall  provide  the  responsible 
contracting  officer  a  minimum  of  one 
business  day's  written  notification  of  its 
intention  to  change  the  name  in  the  CCR 
database;  comply  with  the  requirements 
of  Subpart  42.12;  and  agree  in  writing  to 
the  timeline  and  procedures  specified 
by  the  responsible  contracting  officer. 
The  contractor  must  provide  with  the 
notification  sufficient  doctunentation  to 
support  the  legally  changed  name. 

(ii)  If  the  contractor  fails  to  comply 
with  the  requirements  of  paragraph 
(g)(l){i)  of  the  clause  at  52.204-7, 
Central  Contractor  Registration,  or  fails 
to  perform  the  agreement  at  52.204- 
7(g)(l)(i)(3),  and,  in  the  absence  of  a 
properly  executed  novation  or  change- 
of-name  agreement,  the  CCR 
information  that  shows  the  contractor  to 
be  other  than  the  contractor  indicated  in 
the  contract  will  be  considered  to  be 
incorrect  information  within  the 
meaning  of  the  "Suspension  of 
Payment"  paragraph  of  the  EFT  clause 
of  the  contract. 

(2)  The  contractor  shall  not  change 
the  name  or  address  for  electronic  funds 
transfer  payments  (EFT)  or  manual 
payments,  as  appropriate,  in  the  CCR 
record  to  reflect  an  assignee  for  the 
purpose  of  assignment  of  claims  (see 
subpart  32.8,  Assignment  of  Claims). 

(3)  Assignees  shall  be  separately 
registered  in  the  CCR  database. 
Information  provided  to  the  contractor's 
CCR  record  that  indicates  payments, 
including  those  made  by  EFT,  to  an 
ultimate  recipient  other  than  that 
contractor  will  be  considered  to  be 
incorrect  information  within  the 
meaning  of  the  "Suspension  of 
payment"  paragraph  of  the  EFT  clause 
of  the  contract. 

4.1103    Procedures. 

(a)  Unless  the  acquisition  is  exempt 
under  4.1102,  the  contracting  officer — 

(1)  Shall  verify  that  the  prospective 
contractor  is  registered  in  the  CCR 
database  (see  paragraph  (b)  of  this 
section)  before  awarding  a  contract  or 
agreement; 

(2)  Should  use  the  DUNS  niunber  or, 
if  applicable,  the  DUNS+4  number,  to 
verify  registration — 


(i)  Via  the  Internet  at  http:// 
www.ccr.gov, 

(ii)  By  calling  toll-fi-ee:  1-888-227- 
2423,  commercial:  (269)  961-5757,  or 
Defense  Switched  Network  (DSN)  (used 
at  certain  Department  of  Defense 
locations):  932-5757;  or 

(iii)  As  otherwise  provided  by  agency 
procedures;  and 

(3)  Shall  modify  a  contract  or 
agreement  that  does  not  already  include 
the  requirement  to  be  registered  in  the 
CCR  database  and  maintain  registration 
until  final  payment,  and  whose  period 
of  performance  extends  beyond 
December  31,  2003— 

(i)  To  incorporate,  as  appropriate,  the 
clause  at  52.204-7,  Central  Contractor 
Registration,  and  its  Alternate  I,  or,  for 
a  contract  for  conunercial  items,  an 
addendum  to  52.212—4,  Contract  Terms 
and  Conditions — Commercial  Items, 
that  requires  the  contractor  to  be      , 
registered  in  the  CCR  database  by 
December  31,  2003,  and  maintain 
registration  until  final  payment;  and 

(ii)  In  sufficient  time  to  permit  CCR 
registration  by  December  31,  2003. 

(b)  Need  not  verify  registration  before 
placing  an  order  or  call  if  the  contract 
or  agreement  includes  the  clause  at 
52.204-7,  or  52.212-4(t),  or  a  similar 
agency  clause. 

(c)  If  the  contracting  officer,  when 
awarding  a  contract  or  agreement, 
determines  that  a  prospective  contractor 
is  not  registered  in  the  CCR  database 
and  an  exception  to  the  registration 
requirements  for  the  award  does  not 
apply  (see  4.1102),  the  contracting 
officer  shall — 

(1)  If  the  needs  of  the  requiring 
activity  allow  for  a  delay,  make  award 
after  the  apparently  successful  offeror 
has  registered  in  the  CCR  database.  The 
contracting  officer  shall  advise  the 
offeror  of  the  number  of  days  it  will  be 
allowed  to  become  registered.  If  the 
offeror  does  not  become  registered  by 
the  required  date,  the  contracting  officer 
shall  award  to  the  next  otherwise 
successful  registered  offeror  following 
the  same  procediu-es  (i.e.,  if  the  next 
apparently  successful  offeror  is  not 
registered,  the  contracting  officer  shall 
advise  the  offeror  of  the  number  of  days 
it  will  be  allowed  to  become  registered, 
etc.);  or 

(2)  If  the  needs  of  the  requiring 
activity  do  not  allow  for  a  delay, 
proceed  to  award  to  the  next  otherwise 
successful  registered  offeror,  provided 
that  written  approval  is  obtained  at  one 
level  above  the  contracting  officer. 

(d)  Agencies  shaU  protect  against 
improper  disclosure  of  contractor  CCR 
information. 

(e)  The  contracting  officer  shall,  on 
contractual  documents  transmitted  to 


the  pajonent  office,  provide  the  DUNS 
niunber,  or,  if  applicable,  the  DUNS+4, 
in  accordcince  with  agency  procedures. 

4.1 1 04    Solicitation  provision  and  contract 
clauses. 

Except  as  provided  in  4.1102(a),  use 
the  clause  at  52.204-7,  Central 
Contractor  Registration,  in  solicitations 
and  contracts.  If  modifying  a  contract  or 
an  agreement  to  require  registration,  use 
the  clause  with  its  Alternate  I. 

PART  13— SIMPURED  ACQUISITION 
PROCEDURES 

■  8.  Amend  section  13.102  by  revising 
paragraph  (a)  to  read  as  follows: 

13.102    Source  list. 

(a)  Contracting  officers  should  use  the 
Central  Contractor  Registration  database 
[see  Subpart  4.11)  at  http://www.ccr.gov 
as  their  primary  sources  of  vendor 
information.  Offices  maintaining 
additional  vendor  source  files  or  listings 
should  identify  the  status  of  each  source 
(when  the  status  is  made  known  to  the 
contracting  office)  in  the  following 
categories: 

(1)  Small  business. 

(2)  Small  disadvantaged  business. 

(3)  Women-owned  small  business. 

(4)  HUBZone  small  business. 

(5)  Service-disabled  veteran-owned 
small  business. 

(6)  Veteran-owned  small  business.. 


13.201    [Amended] 

■  9.  Amend  section  13.201  in  the  first 
sentence  of  paragraph  (d)  by  removing 
"32.1110"  and  adding  "4.1104  and 
32.1110"  in  its  place. 

PART  32— CONTRACT  HNANCING 

■  10.  Amend  section  32.805  by  adding 
paragraph  (d)(4)  to  read  as  follows: 

32.805    Procedure. 

***** 

(d)  *   *  * 

(4)  The  assignee  is  registered 
separately  in  the  Central  Contractor 
Registration  unless  one  of  the 
exceptions  in  4.1102  applies. 


32.1103    [Amended] 

■  11.  Amend  section  32.1103  by 
removing  the  word  "where"  from 
paragraph  (d). 

■  12.  Amend  section  32.1110  by  revising 
the  introductorx'  text  of  paragraph  (a), 
(a)(1),  and  (a)(2)(i)  to  read  as  follows: 

32.1110    Solicitation  provision  and 
contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at — 
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(1)  52  232-33.  Payment  by  Electronic 
Fund.s  Transfer — C'entrai  Contractor 
Registration,  in  solicitations  and 
contracts  that  include  the  clause  at 
52.204-7  or  an  agency  clause  that 
requires  a  contractor  to  be  registered  in 
the  CCR  database  and  maintain 
registration  until  final  payment, 
unless — 

(i)  Payment  will  be  made  through  a 
third  party  arrangement  (see  13  301  and 
paragraph  (d)  of  this  section);  or 

(ii)  .\n  exception  listed  in  32  1103(a) 
through  (i)  applies. 

(2)(i)  52  232-34.  Payment  by 
Elei:tnmic  Funds  TransferuOther  than 
Central  Contractor  Registration,  in 
solicitations  and  contracts  that  require 
EFT  as  the  method  for  payment  but  do 
not  include  the  clause  at  52  204-7, 
Central  Contractor  Registration,  or  a 
similar  agency  clause  that  requires  the 
i:(mtractor  to  be  registered  in  the  ('( ;R 
database 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

■  13.  Revise  section  52.204-6  to  read  as 

follows 

52.204-6     Data  Universal  Numbering 
System  (DUNS)  Number. 

As  prescribed  in  4  603(a),  in^fft  th>' 
following  provision: 

U.iM  1  II, versa!  Numbering  System  (DUNS) 
Number  (Oct  2003) 

(a)  The  offeror  shall  enter,  in  the  block 
with  its  name  and  address  on  the  cover  page 
rif  its  offer,  the  annotation  "DUNS"  or 

■  DrNS+4"  followed  by  the  DUNS  number  or 

■  DrNS+4"  that  identifies  the  offeror's  name 
and  address  exaf:tlv  as  stated  in  the  offer.  The 
Ul'NS  nurnhnr  is  a  nine-digit  number 
assigned  bv  Dun  and  Bradstreel,  Inc.  The 
Dl'NS+4  is  the  Dl  N'S  number  plus  a  4- 

(  hara(  ter  suffix  that  may  be  assigned  at  the 
dis(  retinn  (if  the  offeror  to  establish 
.idditicinal  CC^K  records  for  identifying 
.iltHrnaiivt;  Ele(  trunic  Funds  Transfer  (EFT) 
accounts  (see  Subpart  32.11)  for  the  same 
parent  concern. 

(b)  If  the  offeror  does  not  have  a  DUNS 
number,  it  should  contact  Dun  and  Bradstreet 
directly  to  obtain  one. 

( 1 )  An  offeror  may  obtain  a  DUNS 
number — 

(i)  If  located  within  the  L'nited  States,  by 
calling  Dun  and  Bradstreet  at  1-866-705- 
5711  or  via  the  Internet  at  http:// 
^^^vw  dnb.com:  or 

(ii)  It  Uxated  outside  the  United  States,  by 
contartini^  the  local  Dun  and  Bradstreet 
offii  e 

(2)  The  nlferor  should  be  prepared  to 
provide  the  following  information: 

(i!  Cnmpanv  legal  business  name. 

(ill  Traiiestvle.  doing  business,  or  other 
name  b\  whii  h  vour  entity  is  commonly 
rei  ognized. 

(iii)  (iiimprtiiv  physical  street  address,  city, 
state  and  Zip  Lode 


(iv)  Company  mailing  address.  r:ity,  state 

and  Zip  (lode  (if  separate  from  physical). 
(v|  t Company  telephime  number 
(vi)  Date  the  (oiiipanv  was  started 
i  V II 1  .Number  uf  employees  at  vour  location, 
(v  liil  Chief  exei  uli\e  offii  er/kev  manager 
(ixj  Line  of  business  (industry) 
(x)  Company  Headquarters  name  anil 

address  (repnrtma  relationship  within  vour 

entity). 

(End  of  provision) 

■  14  Add  section  52.204-7  to  read  as 

fiillows: 

52.204-7     Central  Contractor  Registration. 

As  prescribed  in  4  1  104.  use  the 
following  clause: 
Central  Contractor  Registration  (Ccl  2UUJ) 

(a)  Definitions.  As  used  in  this  clause — 

Central  Contractor  Rfxistration  ICCRI 
database  means  the  primarv  Covernment 
repositorv  for  Contractor  information 
required  for  the  conduct  of  business  with  the 
Government. 

Data  Universal  Mumbering  System  IDUNSI 
number  means  the  9-digil  number  assigned 
by  Dun  and  Bradstreel,  Inc.  (D&BI  tn  ii!eiiiit\ 
unique  business  entities. 

Data  Universal  Xumbering  System  ■^■} 
IDUSiS+41  number  means  the  DUNS  number 
assigned  by  D&B  plus  a  4-character  suffix 
that  mav  be  assigned  by  a  business  ( oncern 
(D&B  has  no  affiliation  with  this  4-<  harac  ter 
suffix.)  This  4-character  suffix  nia\  be 
assigned  at  the  discretion  of  the  business 
concern  to  establish  additional  CCiK  records 
for  identifying  alternative  Electronic  Funds 
Transfer  (EFT)  accounts  (see  the  FAR  at 
Subpart  32.11)  for  the  same  parent  concern. 

Registered  in  the  CCR  (i(it(iha!^r  means 
that— 

(1)  The  Contractor  has  enteini  ,i!l 
mandatory  information,  mi  Imiing  the  DINS 
number  or  the  DUNS-f4  number,  into  the 
CCR  database;  and 

(2)  The  Government  has  validated  all 
mandatory  data  fields  and  has  marked  the 
record  "Active". 

(b)(1)  By  submission  of  an  utter   tiie  riitemr 
acknowledges  the  requirement  that  ,i 
prospective  awardee  shall  be  registered  m  the 
CCR  database  prior  to  award,  during 
performance,  and  through  final  pavmeiit  nt 
any  contract,  basic  agreement,  basii  ordering 
agreement,  or  blanket  purch.ising  agreement 
resulting  from  this  solicitatiup. 

(2)  The  offeror  shall  enter,  in  the  blm  k 
with  its  name  and  address  on  the  i  over  page 
of  its  offer,  the  annotation  "DUNS  '  or 
"DUNS  t-4"  followed  by  the  DUNS  or  DUNS 
-t-4  number  that  identifies  the  offeror's  name 
and  address  exactly  as  slated  in  the  offer    The 
DUNS  number  will  be  used  In  the 
Contracting  Officer  to  verifv  lluil  ttie  ntternr 
is  registered  in  the  (.X.H  d.it.ibase 

(c)  IT  the  offeror  does  not  have  a  Dl  NS 
number,  it  should  contac  t  Dun  and  Bradstreet 
directly  to  obtain  one. 

(1)  An  offeror  may  obtain  a  DUNS 
number — 

(i)  If  located  within  the  United  States,  bv 
calling  Dun  and  Bradstreet  at  l-8fif>-705- 
571 1  or  via  the  Internet  ,ii  httf)  // 
www.dnb.com:  or 


(ii)  If  located  outside  the  United  States,  by 
contacting  the  local  Dun  and  Bradstreet 
office, 

12)  The  offeror  should  be  prepared  to 
provide  the  following  information: 

(i)  Company  legal  business. 

(li)  Tradestvle,  doing  business,  or  other 
name  bv  whit  h  vour  entity  is  commonly 
recognized. 

(iii)  C^ompanv  Physical  Street  Address. 
C]ity.  State,  and  Zip  Code. 

(iv)  Company  Mailing  Address.  City.  State 
and  Zip  f'ode  (if  separate  from  physic:al). 

(v)  Com[)aiu  Te)ephone  Number. 

(vi)  Date  the  company  was  started. 

(vii)  Number  of  empjovees  at  your  location. 

(viii)  Chief  executive  officer/key  manager. 

(ix)  Line  of  business  (industry), 

(x)  Company  Headquarters  name  and 
address  (reporting  rejationship  within  vour 
entity) 

Id)  If  the  Otteror  does  not  become 
registered  in  the  (X!R  database  in  the  time 
prescribed  by  the  (Contracting  Officer,  the 
C.imtracting  Officer  wi)l  proceed  to  award  to 
the  next  otherwise  successful  registered 
Offeror. 

(e)  Processing  tune,  whii  h  normallv  lakes 
4H  hours,  should  be  taken  into  consideration 
when  registering.  Offerors  who  are  not 
registered  should  consider  applying  for 
registration  immediatelv  upon  receipt  of  this 
solicitation, 

(f)  The  Clontractor  is  responsible  for  the 
ac:curacy  and  c:ompleteness  of  the  data  within 
the  Cr.R  database,  and  for  any  liability 
resulting  from  the  Government's  reliance  on 
inaccurate  or  iik  imiplete  data.  To  remain 
registered  in  the  CCR  database  after  the 
initial  registration,  the  Contractor  is  required 
to  review  and  update  on  an  annual  basis  from 
the  date  of  initial  registration  or  subsequent 
updates  its  information  in  the  C('R  database 
to  ensure  it  is  i  urrent,  accurate  and  complete. 
I  pdating  information  in  the  (X'R  does  not 
.liter  the  terms  and  conditions  of  this  contract 
iind  is  not  a  substitute  for  a  properly 

exec  uted  contrac:tual  document. 

(g)(l)(i)  If  a  Contractor  has  Jegally  changed 
its  business  name,  "doing  business  as"  name. 
or  division  name  (whichever  is  shown  on  the 
<  ontrai  t).  or  has  transferred  the  assets  used 
m  performing  the  contrac:t.  but  has  not 
(  iimpleted  the  necessary  requirements 
regarding  novation  and  change-of-name 
agreements  in  Subpart  42.12,  the  Contractor 
shall  provide  the  responsible  Contracting 
Officer  a  minimum  of  one  business  dav's 
written  notific  ation  of  its  intention  to  (■'\) 
(  hange  the  name  in  the  CXIR  database;  (B) 
( omplv  with  the  requirements  of  Subpart 
42  12  of  the  F.-\R;  and  ((-)  agree  in  writing  to 
the  timeline  and  procedures  specified  by  the 
responsible  ("ontracting  Officer.  The 
(Contractor  must  provide  with  the  notification 
suffii  lent  documentation  to  support  the 
legally  changed  name. 

(ii)  If  the  Contractor  fails  to  compiy  with 
the  recjuiremeiits  of  paragraph  (g)(l)(i)  of  this 
(  lause,  or  fails  to  perform  the  agreement  at 
paragraph  (g)(  1  )(i)(C)  of  this  clause,  and.  in 
the  absence  of  a  properly  executed  novation 
or  change-of-narne  agreement,  the  CCR 
information  that  shows  the  (Contractor  to  be 
other  than  the  Contractor  indicated  in  the 
cimtrac  t  will  be  c:onsidered  to  be  incorrect 
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infonnation  within  the  meaning  of  the 
"Suspension  of  Payment"  paragraph  of  the 
electronic  funds  transfer  (EFT)  clause  of  this 
contract. 

(2)  The  Contractor  shall  not  change  the 
name  or  address  for  EFT  payments  or  manued 
payments,  as  appropriate,  in  the  CCR  record 
to  reflect  an  assignee  for  the  purpose  of 
assignment  of  claims  (see  FAR  Subpart  32.8, 
Assignment  of  Claims).  Assignees  shall  be 
separately  registered  in  the  CCR  database. 
Information  provided  to  the  Contractor's  CCR 
record  that  indicates  payments,  including 
those  made  by  EFT,  to  an  ultimate  recipient 
other  than  that  Contractor  will  be  considered 
to  be  incorrect  information  within  the 
meaning  of  the  "Suspension  of  payment" 
paragraph  of  the  EFT  clause  of  this  contract. 

(h)  Offerors  and  Contractors  may  obtain 
information  on  registration  and  annual 
confirmation  requirements  via  the  internet  at 
http://i\-ww.ccr.gov  or  by  calling  1-888-227- 
2423.  or  269-961-5757. 

Alternate  I  (Oct.  2003).  As  prescribed  in 
4.1 104|a).  substitute  the  following  paragraph 
(b)  for  paragraph  (b)  of  the  basic  clause: 

(b)(1)  The  Contractor  shall  be  registered  in 

the  CCR  database  by [Contracting 

Officer  shall  insert  a  date  no  later  than 
December  31,  2003].  The  Contractor  shall 
maintain  registration  during  performance  and 
through  fmal  payment  of  this  contract. 

(2)  The  Contractor  shall  enter,  in  the  block 
with  its  name  and  address  on  the  cover  page 
of  the  SF  30.  Amendment  of  solicitation/ 
Modification  of  Contract,  the  annotation 
"DUNS"  or  "DUNS  +4"  followed  by  the 
DUNS  or  DUNS  +4  number  that  identifies  the 
Contractor's  name  and  address  exactly  as 
stated  in  this  contract.  The  DUNS  number 
will  be  used  by  the  Contracting  Officer  to 
verify  that  the  Contractor  is  registered  in  the 
CCR  database. 

■  15.  Amend  section  52.212-1  by 
revising  the  date  of  the  provision  and 
paragraph  (j);  and  adding  paragraph  (k) 
to  read  as  follows: 

52.21 2-1     Instructions  to  Offerors — 
Commercial  Items. 


Instructions  to  Offerors — Commercial  Items, 

(Oct.  2003) 

***** 

(j)  Data  Universal  Numbering  System 
IDUNS)  Number.  (Applies  to  all  offers 
exceeding  $25,000,  and  offers  of  $25,000  or 
less  if  the  solicitation  requires  the  Contractor 
to  be  registered  in  the  Central  Contractor 
Registration  (CCR)  database.  The  offeror  shall 
enter,  in  the  block  with  its  name  and  address 
on  the  cover  page  of  its  offer,  the  annotation 
"DUNS"  or  "DUNS  +4"  followed  by  the 
DUNS  or  DUNS  +4  number  that  identifies  the 
offeror's  name  and  address.  The  DUNS  +4  is 
the  DUNS  number  plus  a  4-character  suffix 
that  may  be  assigned  at  the  discretion  of  the 
offeror  to  establish  additional  CCR  records 
for  identifying  alternative  Electronic  Funds 
Transfer  (EFT)  accounts  (see  FAR  Subpart 
32.1 1)  for  the  same  parent  concern.  If  the 
offeror  does  not  have  a  DUNS  number,  it 
should  contact  Dun  and  Bradstreet  directly  to 
obtain  one.  An  offeror  within  the  United 


States  may  contact  Dun  and  Bradstreet  by 
calling  1-866-705-5711  or  via  the  internet  at 
http://www.dnb.com.  An  offeror  located 
outside  the  United  States  must  contact  the 
local  Dun  and  Bradstreet  office  for  a  DUNS 
number. 

(k)  Central  Contractor  Registration.  Unless 
exempted  by  an  addendum  to  this 
solicitation,  by  submission  of  an  offer,  the 
offeror  acknowledges  the  requirement  that  a 
prospective  awardee  shall  be  registered  in  the 
CCR  database  prior  to  award,  during 
performance  and  through  final  payment  of 
any  contract  resulting  from  this  solicitation. 
If  the  Offeror  does  not  become  registered  in 
the  CCR  database  in  the  time  prescribed  by 
the  Contracting  Officer,  the  Contracting 
Officer  will  proceed  to  award  to  the  next 
otherwise  successful  registered  Offeror. 
Offerors  may  obtain  information  on 
registration  and  annual  confirmation 
requirements  via  the  Internet  at  http:// 
wv^-^v. ccr.gov  or  by  calling  1-888-227-2423 
or  269-961-5757. 

■  16.  Amend  section  52.212-4  by 
revising  the  date  of  the  clause;  and 
adding  paragraph  (t)  to  read  as  follows: 

52.21 2-4    Contract  Terms  and 
Conditions — Commercial  Items. 


Contract  Terms  ajid  Conditions — Commercial 
Items.  (OCT  2003) 

***** 

(t)  Central  Contractor  Registration  (CCR). 
(1)  Unless  exempted  by  an  addendum  to  this 
contract,  the  Contractor  is  responsible  during 
performance  and  through  final  payment  of 
any  contract  for  the  accuracy  and 
completeness  of  the  data  within  the  CCR 
database,  and  for  any  liability  resulting  from 
the  Government's  reliance  on  inaccurate  or 
incomplete  data.  To  remain  registered  in  the 
CCR  database  after  the  initial  registration,  the 
Contractor  is  required  to  review  and  update 
on  an  annual  basis  from  the  date  of  initial 
registration  or  subsequent  updates  its 
information  in  the  CCR  database  to  ensure  it 
is  current,  accurate  and  complete.  Updating 
information  in  the  CCR  does  not  alter  the 
terms  and  conditions  of  this  contract  and  is 
not  a  substitute  for  a  properly  executed 
contractual  document. 

(2)(i)  If  a  Contractor  has  legally  changed  its 
business  name,  "doing  business  as"  name,  or 
division  name  (whichever  is  shown  on  the 
contract),  or  has  transferred  the  assets  used 
in  performing  the  contract,  but  has  not 
completed  the  necessary  requirements 
regarding  novation  and  change-of-name 
agreements  in  FAR  subpart  42.12.  the 
Contractor  shall  provide  the  responsible 
Contracting  Officer  a  minimum  of  one 
business  day's  written  notification  of  its 
intention  to  (A)  change  the  name  in  the  CCR 
database;  (B)  comply  with  the  requirements 
of  subpart  42.12;  and  (C)  agree  in  writing  to 
the  timeline  and  procedures  specified  by  the 
responsible  Contracting  Officer.  The 
Contractor  must  provide  with  the  notification 
sufficient  documentation  to  support  the 
legally  changed  name. 

(ii)  If  the  Contractor  fails  to  comply  with 
the  requirements  of  paragraph  (t)(2)(i)  of  this 
clause,  or  fails  to  perform  the  agreement  at 


paragraph  (t)(2)(i)(C)  of  this  clause,  and,  in 
the  absence  of  a  properly  executed  novation 
or  change-of-name  agreement,  the  CCR 
information  that  shows  the  Contractor  to  be 
other  than  the  Contractor  indicated  in  the 
contract  will  be  considered  to  be  incorrect 
information  within  the  meaning  of  the 
"Suspension  of  Payment"  paragraph  of  the 
electronic  funds  transfer  (EFT)  clause  of  this 
contract. 

(3)  The  Contractor  shall  not  change  the 
name  or  address  for  EFT  payments  or  manual 
payments,  as  appropriate,  in  the  CCR  record 
to  reflect  an  assignee  for  the  purpose  of 
assignment  of  claims  (see  Subpart  32.8. 
.Assignment  of  Claims).  Assignees  shall  be 
separately  registered  in  the  CCR  database. 
Information  provided  to  the  Contractor's  CCR 
record  that  indicates  payments,  including 
those  made  by  EFT.  to  an  ultimate  recipient 
other  than  that  Contractor  will  be  considered 
to  be  incorrect  information  within  the 
meaning  of  the  "Suspension  of  payment" 
paragraph  of  the  EFT  clause  of  this  contract. 

(4)  Offerors  and  Contractors  may  obtain 
information  on  registration  and  annual 
confirmation  requirements  via  the  internet  at 
http://wvi'u-. ccr.gov  or  by  calling  1-888—227- 
2423  or  269-961-5757.' 

52.212-5    [Amended] 

■  17.  Amend  section  52.212-5  by 
revising  the  date  of  the  clause  to  read 
"(OCT  2003):  and  in  paragraph  (b)(29)  of 
the  clause  by  removing  "(MAY  1999)" 
and  adding  ''(OCT  2003)"  in  its  place. 

52.213-4    [Amended] 

■  18.  Amend  section  52.213-4  by 
removing  from  the  clause  heading  "(Aug 
2003)"  and  in  paragraph  (b)(l)(ix)  "(May 
1999)"  and  adding  in  their  places  "(Oct 
2003)". 

■  19.  Amend  section  52.232-33  by— 

■  a.  Revising  the  date  of  the  clause; 

■  b.  Removing  paragraph  (e); 

■  c.  Redesignating  paragraphs  (f)  through 
(j)  as  (e)  through  (i),  respectively;  and 

■  d.  Revising  newly  designated 
paragraph  (g)  to  read  as  follows: 

52.232-33    Payment  by  Electronic  Funds 
Transfer — Central  Contractor  Registration. 

***** 

Payment  by  Electronic  Funds  Transfer — 
Central  Contractor  Registration,  (Oct  2003) 
***** 

(g)  EFT  and  assignment  of  claims.  If  the 
Contractor  assigns  the  proceeds  of  this 
contract  as  provided  for  in  the  a<5signment  of 
claims  terms  of  this  contract,  the  Contractor 
shall  require  as  a  condition  of  any  such 
assignment,  that  the  assignee  shall  register 
separately  in  the  CCR  database  and  shall  be 
paid  by  EFT  in  accordance  with  the  terms  of 
this  clause.  Notwithstanding  any  other 
requirement  of  this  contract,  payment  to  an 
ultimate  recipient  other  than  the  Contractor, 
or  a  financial  institution  properly  recognized 
under  an  assignment  of  claims  pursuant  to 
subpart  32.8,  is  not  permitted.  In  all  respects, 
the  requirements  of  this  clause  shall  apply  to 
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th-'  designee  as  it  it  were  the  Contractor  EFI 
mtormrttion  that  shows  the  ultimate  recipien' 
of  the  Iraiister  to  be  other  than  the  Contractor 
in  the  absence  uf  a  proper  assignment  of 
claims  acceptable  to  the  Government,  is 
incorrect  EFT  information  within  the 
meaning  of  paragraph  (d)  of  this  clause. 
***** 

IFR  [).'(    ()1-24^iR2  Filed  1-10-0.?;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2,  4,  5.  6,  7,  9,  10,  12,  13, 
14, 19,  22,  25,  34,  35,  and  36 

[FAC  2001-16;  FAR  Case  1997-304;  Item 
HI 

RIN9000-AI10 

Federal  Acquisition  Regulation: 
Electronic  Commerce  in  Federal 
Procurement 

AGENCIES:  Department  of  Dt'tt-nse  (DoD). 
Qpnerai  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  iNASAj. 
ACTION:  Interim  rule  adopted  as  final 
with  chantzes 


summary:  The  Civilian  Agency- 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  C'ounril 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (F.\R)  to  further  impU'int-nt 
section  8.t()  ot  the  National  Deffiisf 
.-\uthorization  Act  for  Fiscal  Yeai-  1998; 
and  implement  section  HIO  of  the  Fiovd 
D   .Spence  National  D*+'nse 
.Authorization  Act  for  Fiscal  't'ear  2001. 

Sectum  850  calls  for  the  use  of  cost- 
effective  procedures  and  processes  that 
eniplov  electron!'  (  omnu'rr:e  in  thf 
I  oSduct  and  administration  of  Federal 
procurement  systems.  This  includes  the 
designation  in  the  FAR  of  a  single  point 
of  universal  electronic;  public  ar:c:ess  to 
Govern  men  tuide  pro(;urement 
opportunities  (the  "Ciovernmentwide 
Point  of  Entry"  or  ■'CPE").  Sectnm  HK) 
allows  agencies  to  provide  access  to 
notices  through  the  CiPE,  as  designated 
in  the  FAR.  instead  of  publishing  them 
via  the  Commerce  Business  Daily  (CBD). 

This  rule  finalizes  the  interim  rule 
that  designated  Federal  Business 
Opportunities  (FedBizOpps)  as  the  GP^E. 
In  addition,  this  final  rule  makes  the 
GPE  the  exclusive  official  sour(;if  for 
public  access  to  notices  of  procurement 
actions  over  525,000. 


DATES:  Effe(  live  Date   October  1,  200:i 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  40.J5,  GS 
Building.  Washington.  DC.  20405.  (202) 
501-4755.  for  mfofmation  pertaining  to 
status  or  public;ation  schedules.  For 
clarificatiim  of  content.  (;ontact  Ms, 
Ce(  elia  Davis.  Proi  urement  Analvst.  at 
(202)  219-0202.  Please  cite  FAC  2001- 
1<),  FAR  case  1997-104 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

1    Implfiifntntion  o/  Srttini)  850  of  thp 
Dftfiisf  Authorr/dtidti  A(  t  for  Fiscal 
Yfiir  1998 

Section  K5(),  \vhic;h  is  codified  at 
section  10  ol  the  Offii  e  of  Federal 
Procurement  Polic\  Act  (41  U.S.C.- 42b], 
recjuires  agencies  to  "establish, 
maintain,  and  use.  to  the  ma.ximum 
extent  that  is  practicable  and  c:ost- 
effective,  procedures  and  processes  that 
emplov  eUvtronic;  commerce  in  the 
condiK  t  ,\nd  administration  ot  their 
pro(  urement  svsteiiis   '  Among  other 
things   se(  tioii  850  (;alled  for  "any 
notu  e  ( )t  .iLjeiu  \  re(juireinents  or  agency 
solicitation  tor  contrail  opportunities" 
to  lie  provided  iii  a  form  that  allows 
"convenient  .tnd  universal  user  access 
through  a  single,  government-wide 
point  of  entry  '  (GPE)    In  addition, 
section  F50  <imended  titles  10,  15.  40, 
and  41  ot  the  I  nited  .States  Code  to 
eliininate  the  statutor\  fireference  for 
the  I-etieral  .Acquisition  Computer 
.Network  ll-\\CNET)  coiiiputer 
ar(;hite(  ture  m  i  midiu  ting  transac:tions 
electroiiK  alh 

On  October  <()    1998.  the  ("ouncils 
pulilished  ail  interim  rule  ((>.!  FR 
58590).  whi(  h  aineiided  FAR  subp.irt 
4.5  aiiil  ni.ide  associated  c;hanges  to  FAR 
parts  J.  5.  1  i    14.  .iiid  12  to  implement 
section  851)   in  p.trticular.  the  interim 
rule  anunided  the  FAR  to — 

•  Proniote  tht^  c()st-effe(;tive 
<i[i[)li(  ation  of  eIcK:tronic:  ccmimen  •■  in 
FediT.d  [>ri>curenient;  and 

•  Require  Federal  pioi  urement 
systems  that  employ  elec;tronic 
cnmmer(;e  to  a()plv  nationally  and 
internationallv  rec ngnized  standards 
th.it  broaden  interoperabilitv  and  ease 
the  ejec  tronir  mterihange  of 
intoriiiation 

.•\round  the  tune  that  the  interim  rule 
was  developed,  the  (ieneral  .Services 
Administration  (tJSA).  the  National 
Aeronautic  s  and  Spac:e  Administration 
(NASA),  and  other  ageiu;H!s  piloted,  and 
later  began  using.  'FedBizOpps" 
(iormerly  known  as  the  Electronic 
Posting  .System)  to  take  greater 
advantage  of  elec:troni<;  tools   Among 
other  things,  these  efforts  were  designed 
to  provide  sellers  with   'one-stop  ' 


access  to  business  opportunities  {i.e., 
where  sellers,  after  identifying  pre- 
solicitation  notices  of  interest  for 
actions  above  525,000,  could  quickly 
access  related  solicitation  information 
through  a  direct  link).  These  efforts 
were  also  intended  to  streamline  agency 
buyers'  preparation  and  issuance  of 
notices  and  solicitation  information 
without  disrupting,  eliminating,  or 
otherwise  requiring  the  replacement  of 
current  agency  electronic  commerce 
software. 

In  the  spring  of  2000,  the  Office  of 
Federal  Procurement  Policy  (OFPP) 
recommended  that  FedBizOpps  (bttp:// 
v%i\iv.  fedbizopps.gov]  be  designated  as 
the  GPE.  The  Councils  published  a 
proposed  rule  in  the  Federal  Register  to 
reflect  this  recommendation  (65  FR 
50872.  August  21,  2000).  The  preamble 
to  the  proposed  rule  described  the 
Government's  objectives  in  designating 
a  GPE  [i.e.,  to  create  a  central  point  for 
electronic  access  to  business 
opportunities,  to  follow  the  commercial 
lead,  and  to  modernize  processes  used 
by  sellers  and  buyers)  and  how 
FedBizC3pps  met  these  objectives. 

After  considering  public  comments  on 
the  proposed  rule,  the  Councils 
published  an  interim  rule  in  the  Federal 
Register  to  make  the  proposed 
designation  of  FedBizOpps  as  the  GPE 
effective  (66  FR  27406,  May  16,  2001). 
That  rule  required  agencies  to  make 
notices  of  contracting  opportunities  that 
meet  the  criteria  in  FAR  5.101  and  5.201 
ac;cessible  via  FedBizOpps  by  October  1, 
2001    In  addition,  the  rule; — 

•  Added  place  of  contract 
performance  and  set-aside  status  as  two 
new  data  fields  to  the  required  notice 
c;ontent; 

•  Required  agencies  to  make 
accessible  through  FedBizOpps  other 
notices  that  were  being  published  in  the 
(^BD,  such  as  presnlicitation  notices  and 
award  notices  supporting 

sub(;on trading  opportunities; 

•  Required  agencies  to  make 
accessible  via  FedBizOpps  most 
solicitations  and  amendments 
associated  with  business  opportunities 
listed  on  the  FedBizOpps  web  site; 

•  Permitted  contractors  to  publicize 
subccmtracting  opportunities  with  the 
intent  of  supporting  achievement  of 
subcontracting  goals;  and 

•  Permitted  agencies  to  make 
accessible  via  FedBizOpps  information 
that  allows  potential  offerors  to  better 
understand  how  they  can  meet  the 
Government's  needs. 

This  final  rule  finalizes  the  GPE 
designation  that  was  proposed  at  65  FR 
50872,  August  21,  2000,  and  made 
effective  by  the  interim  rule  published 
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in  the  Federal  Register  at  66  FR  27406, 
May  16,  2001 

2.  Implementation  of  Section  810  of  the 
Defense  Authorization  Act  for  Fiscal 
Year  2001 

Section  810  amends  section  18  of  the 
Office  of  Federal  Procurement  Policy 
Act  (41  U.S.C.  416)  and  section  8(e)  of 
the  Small  Business  Act  (15  U.S.C. 
637(e)).  As  amended,  these  provisions 
allow  agencies  to  provide  access  to  their 
notices  of  solicitation  either  by 
transmitting  them  to  the  GPE  designated 
in  the  FAR  or  by  publishing  them  in  the 
CBD,  rather  than  mandating  notices 
only  through  the  CBD  as  had  previously 
been  required. 

To  implement  section  810,  the  interim 
rule  that  was  published  on  May  16, 
2001  (66  FR  27406),  established 
FedBizOpps  (i.e.,  the  designated  GPE)  as 
the  principal  venue  for  procurement 
notices.  Pursuant  to  that  rule,  agencies 
have  been  required  to  transmit  notices 
to  FedBizOpps  since  October  1,  2001. 
The  rule  required  duplicate  notices  in 
the  CBD  through  January  1,  2002,  using 
the  current  format  prescribed  for  the 
electronic  version  of  the  CBt), 
Commerce  Business  Daily  Network 
(CBDNet).  The  duplication  of  notices 
transmitted  to  FedBizOpps  in  the  CBD 
through  the  end  of  the  calendar  year 
2001  was  designed  to  provide  additional 
time  for  vendors  to  become  acclimated 
to  FedBizOpps  as  the  GPE. 

The  interim  rule  provided  that 
agencies  need  not  provide  duplicate 
notice  in  the  CBD  as  of  January  1,  2002, 
and  instead  may  rely  exclusively  on  the 
mandatory  notice  in  FedBizOpps  to 
satisfy  the  required  access.  Thus,  the 
interim  rule  effectively  laid  the 
foundation  for  the  phase-out  of  the  CBD 
and  CBDNet  by  making  their  use  non- 
mandatory.  Agencies  have  been  relying 
exclusively  on  FedBizOpps  since  tlie 
beginning  of  January  2002. 

This  final  rule  clarifies  that  the  GPE 
is  the  exclusive  source  for  public  access 
to  notices  of  procurement  actions  over 
$25,000.  Sole  reliance  on  FedBizOpps  is 
enabling  the  Government  and  its 
business  partners  to  take  advantage  of 
the  improved  access  to  information  and 
efficiencies  made  possible  through 
electronic  processes. 

3.  Public  Comments 

Public  comments  regarding  the 
proposed  designation  of  FedBizOpps  as 
the  GPE  were  solicited  and  received  in 
response  to  the  proposed  rule  published 
in  the  Federal  Register  at  65  FR  50872, 
August  21,  2000.  For  this  reason,  the 
subsequent  interim  rule  that  was 
published  in  the  Federal  Register  at  66 
FR  27406,  May  16,  2001.  sought 


comments  on  the  issues  unique  to  that 
rule — namely,  those  relating  to  the 
implementation  of  section  810 — for 
consideration  in  the  formulation  of  this 
final  rule. 

The  majority  of  the  comments 
received  in  response  to  the  interim  rule 
focused  on  technical  considerations 
related  to  the  use  of  FedBizOpps,  as 
opposed  to  the  policies  set  forth  in  the 
rule.  Those  comments  were  referred  to 
the  FedBizOpps  "users  group"  for 
consideration.  The  users  group  is 
comprised  of  agency  representatives 
who  help  to  manage  their  agency's  use 
of  FedBizOpps.  The  remaining 
comments  are  briefly  summarized  as 
follows: 

•  Two  commenters  suggested 
continuing  the  publication  of  printed 
synopses.  This  suggestion  was  not 
accepted.  The  Councils  believe  the  cost 
of  issuing  printed  notices  would  be 
excessive  for  the  small  number  of  firms 
that  would  be  interested  in  printed 
copies.  Continued  operation  of  a  paper- 
based  process  would  force  the 
Government  to  shoulder  unnecessary' 
cost  and  burden.  By  contrast,  sole 
reliance  on  FedBizOpps  enables  the 
Government  and  its  business  partners  to 
take  advantage  of  the  improved  access 
to  information  and  efficiencies  made 
possible  through  electronic  processes. 

•  One  commenter  indicated  that  the 
rule  should  have  addressed  the 
underlying  requirements  for  publication 
of  notices  and  the  content  of  notices.  No 
changes  were  made  to  the  rule  based  on 
this  comment.  The  general  requirement 
to  synopsize  and  the  contents  of 
synopses  are  already  addressed  in  FAR 
subpart  5.2.  This  rule  does  not  change 
the  underlying  requirement  to 
synopsize,  which  is  rooted  in  section  18 
of  the  Office  of  Federal  Procurement 
Policy  Act,  41  U.S.C.  416.  Agencies' 
internal  review  procedures  provide  the 
necessary  oversight  of  contracting 
personnel  to  ensure  compliance  with 
these  requirements. 

•  One  commenter  indicated  that  the 
interim  FAR  coverage  failed  to  modify' 
the  timeframes  for  presumption  of 
publication  even  though  FedBizOpps 
will  provide  a  near-instantaneous 
display  of  notices.  FAR  5.203(g)  has 
been  amended  to  shorten  to  one  day  the 
time  for  presiunption  of  publication. 

•  Finally,  one  commenter  offered 
several  editorial  changes  to  improve  the 
readability  of  the  rule.  These  comments 
were  accepted  where  possible. 

This  is  a  significant  regulatory  action 
and,  therefore,  was  subject  to  review 
under  Section  6(b)  of  Executive  Order 
12866.  Regulatory  Planning  and  Review, 
dated  September  30,  1993.  This  rule  is 
not  a  major  rule  under  5  U.S.C.  804. 


B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq.,  applies  to  this  final 
rule.  The  Councils  prepared  a  Final 
Regulatory'  Flexibility  Analysis  (FRFA). 
and  it  is  summarized  as  follows: 

The  final  rule  further  implements  section 
850  ol  the  National  Defense  Authorization 
.\c:t  for  Fiscal  Year  1998.  Pub.  L.  105-85,  and 
section  810  of  the  Floyd  D.  Spenc:e  National 
Defense  Authorization  ,^ct  for  Fiscal  Year 
2001.  Pub.  L.  106-398.  Section  850  amend,-, 
titles  10.  15.  40,  and  41  of  the  United  States 
Code  to  eliminate  the  preference. for 
electronic  commerce  within  Federal  agencies 
to  be  conducted  on  the  Federal  Acquisition 
Computer  Network  (FACNTT)  computer 
architecture.  Section  810  amends  41  U.S.C. 
416  and  15  U.S.C.  637  to  allow  solicitation 
notices  to  be  published  via  a  single 
Government  point  of  entr\  (FedBizOpps)  or 
via  the  CBD. 

The  objectives  of  the  rule  are  (1)  designate 
a  single  Govemmentwide  point  of  entry  on 
the  Internet,  http://i\'Vi-w.  fedblzopps.gov. 
where  agencies  are  required  to  provide 
convenient  and  universal  public  access  to 
information  on  their  procurement 
opportunities,  and  (2)  to  permit  electronic 
access  to  notices  of  solicitation  through  the 
single  Govemmentwide  point  of  entry  as  a 
substitute  for  the  previously  required  paper 
publication  in  the  CBD. 

One  comment  was  received  in  response  to 
the  Initial  Regulator^'  Flexibility  .Analysis. 
The  commenter  recommended  that  the  rule 
c:ontinue  dual  publishing  of  contracting 
opportunities  in  FedBizOpps  and  the  CBD  so 
that  small  businesses  would  have  two 
sources  from  which  to  identify  notices  and 
solicitations.  The  IRFA  should  then  be 
republished  discussing  Section  810  based  on 
an  interpretation  that  it  does  not  preclude 
dual  publishing  of  notii:es  in  the  CBD  and 
FedBizOpps.  In  addition,  the  comment 
suggested  that  the  time  for  agencies  to 
become  fully  compliant  with  the  regulation 
be  extended  and  that  the  rule  mention  the 
linkage  between  FedBizOpps  and  the 
Procurement  Marketing  and  Access  Network 
(PRO-Net). 

No  changes  were  made  to  the  rule  based  on 
the  comment  While  Section  810  does  not 
preclude  the  continuation  of  dual  publicizing 
vehicles,  the  Federal  Government  is  currently 
taking  steps  to  eliminate  duplicative  systems 
in  order  to  reduce  operating  costs  for  the 
Government  and  to  pro\ide  one  face  to 
industry.  Equally,  if  not  more  importantly, 
sole  reliance  on  FedBizOpps  enables  the 
Government  and  its  business  partners  to  take 
advantage  of  the  improved  access  to 
information  and  efficiencies  made  possible 
through  electronic  processes.  With  regard  to 
extending  the  time  provided  for  agencies  to 
become  compliant,  this  extension  was  not 
considered  necessary  since  agencies  have 
alreadv  completed  their  transition  to 
FedBizOpps,  in  compliance  with  the  interim 
rule,  which  made  agency  use  of  FedBizOpps 
mandatory  as  of  October  1,  2001.  With  regard 
to  linkage  between  FedBizOpps  and  PRO- 
Net,  such  linkage  has  been  made  on  the  cover 
page  of  FedBizOpps.  The  Councils  do  not 
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bviieve  this  linkage  needs  Ui  be  the  sub|e(  t 
ut  ,i  regulatory  promulgation 

The  final  rule  will  applv  to  all  larvae  and 
small  entities  that  do  business  or  are 
planning  to  do  business  with  the 
C.overnment    FedBizOpps  is  designed  to  be 
•~uffii  lentlv  versatile  to  allow  sellers  and 
serv  i(  e  providers  to  a'  Less  and  di  ivvnload 
information  through  different  (  oiTimeri  lal 
elei  tronu  means,  ini  luding  web-based 
te(  hnologv,  bulk  data  feeds,  and  electronu, 
mail   This  versatility  will  enable  the  more 
than  44,101  small  and  19,382  large 
businesses  to  haye  easy  ac (  ess  to 
C.overnment  business  opportunities  over 
,SJ.S,UO() 

The  rule  imposes  no  reporting. 
rei  ordkeeping,  or  <jther  compliance 
requirements  There  are  no  practical 
alternatives  that  will  accomplish  the 
ob|ei  lives  of  this  rule. 

Interested  parties  may  obtain  d  i  opv 
of  the  FRFA  from  the  FAR  Secrffanat 
The  FAR  Secretariat  has  submitted  d 
copv  of  the  FRFA  to  the  Chief  ("ounsei 
for  Advticacv  nf  the  Small  Business 
.Administration. 

C.  Paperwork  Reduction  Act 

The  Papenvork  Reduction  Ai  f  does 
not  applv  because  the  changes  to  thf 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Offic  e  of  Management 
and  Budget  under  44  LJ.S.C.  .1501.  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  2,  4.  5. 
6.  7,  9,  10,  12,  13,  14.  19,  22.  25.  34.  35. 
and  36 

(iovernment  profurement. 

Ddted    September  24,  2003. 
l.dura  (i.  .Auletta. 

Interim  Rule  Adopted  as  Final  With 
Changes 

■  Accordingly,  UoD,  GSA,  and  NASA 
adopt  the  interim  rules  amending  48  CFR 
parts  2,  4,  5.  b,  7.  9,  12.  1,^,  14,  19,  22, 
34.  35.  and  36  that  were  published  in  the 
Federal  Register  at  63  FR  48.590,  (Ic  tober 
30,  1998.  and  66  FR  27406,  .Mav  lb.  2001, 
as  a  final  rule  with  the  followinu 
changes 

■  1  The  authority  citation  for  48  CFR 
parts  2,  5,  9,  10.  12,  13,  14,  22.  25,  and 
35  is  revised  to  read  as  follows: 

Authority:  40  V  S  C:    121u  I.  10  U.S.C. 
I  hapter  1  \^ .  and  42  L'.S  C,  2473(c), 

PART  2— DERNmONS  OF  WORDS 
AND  TERMS 

2.101     [Amended] 

■  2  Amend  section  2  101  in  paragraph 
(b)  by  removing  the  definition 
"Cominerce  Business  Daily  (CBD)". 


PART  5— PUBLICIZING  CONTRACT 
ACTIONS 

■  i.  Revise  section  5  003  to  read  as 

follows' 

5.003     Governmentwide  point  of  entry. 

For  anv  requirement  in  the  FAR  to 
publish  d  notice,  the  contracting  officer 
must  transmit  the  notices  to  the  GPE. 

5.101     [Anr^ended] 

■  4,  Amend  section  5.101  in  paragraph 
(a)(1)  by  removing  ",  unless  covered  by 
5,003";  and  bv  removing  "5, 207(d)  and 
(g)"  from  the  introductory  text  of 
paragraph  (a)(2)  and  paragraph  (a)(2)(i) 
(twice)  and  adding   '5, 207(c)"  in  its 
place. 

■  5  Amend  section  5,201  by  removing 
paragraph  (b)(2)  and  redesignating 
paragraph  (b)(31  as  (b)(2);  and  revising 
newly  designati'd  paragr<iph  (b)(2)  and 
paragr.iph  (lil  to  read  as  lollows; 

5.201     General 

***** 

(b)(1)  •    •    • 

(2)  \Vht"n  transmitting  notices  to 
FACNET.  contracting  officers  must 
ensurt'  the  nutn  r  i^  fiirwarch  li  to  the 
GPE 
***** 

(d)  The  GPK  mav  be  accessed  via  the 
Internet  at  http  .  'wniv  fedbizupps  gov. 

m  h  Amend  s»h  tiun  5,203  by  revising  the 
introductory  le.xt  of  paragraph  (a);  and 
removing  the  first  and  second  sentences 
from  paragraph  (g)  and  adding  a  sentence 

in  its  plat  e  til  road  ,is  fdjinyvs: 

5.203     Publicizing  and  response  time. 

*  *  ■  a  * 

(a)  An  agency  must  transmit  a  notice 
of  proposed  c  nntrac  t  action  to  the  (;PF 
(see  5.201),  All  public:izing  and 
response  times  are  calculated  based  on 
thf'  (i.ite  of  [iiiblu  alum.  The  [niblic:ation 
(late  is  thf  date  the  notic  e  appears  on 
the  (iPF   Theniitue  must  b(?  published 
at  Inast  15  days  before  issuance  of  a 
sola  itation  except  that,  for  acquisiticms 
of  commercial  items,  the  c ontrac  ting 
offic  er  mav — 
***** 

(g)  Contracting  offic(;rs  may.  unless 
they  have  evidence  to  the  contrary, 
presume  the  notice  was  published  one 
day  after  transmission  to  the  GPF,  *    *    * 


5.205     [Amended] 

■  7  Amend  section  5.205  by  rt>moving 
the  last  sentence  of  paragraph  (b),  the 
second  and  third  sentenc:es  of  paragraph 
(d)(1),  the  last  sentence  of  paragraph  (e), 
and  the  second  sentence  of  paragraph  (f). 


5.206  [Amended] 

■  8.  Amend  section  5,206  by  removing 
from  the  introductory  text  of  paragraph 
(a)  ',  the  CBD,  or  botJi";  and  by  removing 
from  paragraph  (b)(1)  ",  following  the 
standard  CBD  format  for  items  7.  10,  11, 
and  17  in  5, 207(b)(4)", 

■  9,  Revise  section  5.207  to  read  as 
follows: 

5.207  Preparation  and  transmittal  of 
synopses. 

(a)  Content.  Each  synopsis  transmitted 
to  the  GPE  must  address  the  following 
data  elements,  as  applicable: 

(1)  Action  Code. 

(2)  Date. 

(3)  Year. 

(4)  Government  Printing  Office  (GPO) 
Billing  Account  Code. 

(5)  Contracting  Office  Zip  Code. 

(6)  Classification  Code. 

(7)  Contracting  Office  Address. 

(8)  Subject, 

(9)  Proposed  Solicitation  Number. 

(10)  Opening  and  Closing  Response 
Date. 

(11)  Contact  Point  or  (Contracting 
Officer, 

(12)  Contract  Award  and  Solicitation 
Number. 

(13)  Contract  Award  Dollar  Amount. 

(14)  Contrac:t  Line  Item  Number. 

(15)  Contract  Award  Date. 

(16)  CContractor. 

(17)  Description. 

(18)  Place  of  Contract  Performance. 

(19)  Set-aside  Status. 

(b)  Transmittal.  Transmissions  to  the 
GPE  must  be  in  accordance  with  the 
interface  description  available  via  the 
Internet  at  http://www.fecibizopps.gov. 

(c)  General  format  for  "Description." 
Prepare  a  clear  and  concise  description 
of  the  supplies  or  services  that  is  not 
unnecessarily  restrictive  of  competition 
and  will  allow  a  prospective  offeror  to 
make  an  informed  business  judgment  as 
to  yvhether  a  copy  of  the  solicitation 
should  be  requested  including  the 
following,  as  appropriate; 

(1)  National  Stock  Number  (NSN)  if 
assigned. 

(2)  Specification  and  whether  an 
offeror,  its  product,  or  service  must  meet 
a  qualification  requirement  in  order  to 
he  eligible  for  award,  and  identification 
of  the  office  from  which  additional 
information  about  the  qualification 
requirement  may  be  obtained  (see 
subpart  9.2), 

(3)  Manufacturer,  including  part 
number,  drawing  number,  etc. 

(4)  Size,  dimensions,  or  other  form,  fit 
or  functional  description. 

(5)  Predominant  material  of 
manufacture. 

(6)  Quantity,  including  any  options 
for  additional  quantities. 
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(7)  Uiiit  of  issue. 

(8)  Destination  infonnation. 

(9)  Delivery  schedule. 

(10)  Diu-ation  of  the  contract  period. 

(11)  For  a  proposed  contract  action  in 
an  amount  estimated  to  be  greater  than 
$25,000  but  not  greater  than  the 
simplified  acquisition  threshold,  enter — 

(i)  A  description  of  the  procedures  to 
be  used  in  awarding  the  contract  (e.g., 
request  for  oral  or  written  quotation  or 
solicitation);  and 

(ii)  The  anticipated  award  date. 

(12)  For  Architect-Engineer  projects 
and  other  projects  for  which  the  supply 
or  service  codes  are  insufficient,  provide 
brief  details  with  respect  to:  location, 
scope  of  services  required,  cost  raiige 
and  limitations,  type  of  contract, 
estimated  starting  and  completion  dates, 
and  any  significant  evaluation  factors. 

(13)  Numbered  notes  (see  paragraph 
(e)  of  this  section),  including 
instructions  for  set-asides  for  small 
businesses. 

(14)  In  the  case  of  noncompetitive 
contract  actions  (including  those  that  do 
not  exceed  the  simplified  acquisition 
threshold),  identify  the  intended  source 
(see  paragraph  (e)  of  this  section)  and 
insert  a  statement  of  the  reason 
justifying  the  lack  of  competition. 

(15)  Insert  a  statement  that  all 
responsible  sources  may  submit  a  bid, 
proposal,  or  quotation  which  shall  be 
considered  by  the  agency. 

(16)  If  solicitations  synopsized 
through  the  GPE  will  not  be  made 
available  through  the  GPE,  provide 
information  on  how  to  obtain  the 
solicitation. 

(17)  If  the  solicitation  will  be  made 
available  to  interested  parties  through 
electronic  data  interchange,  provide  any 
information  necessary  to  obtain  and 
respond  to  the  solicitation 
electronically. 

(18)  In  the  case  of  a  very  small 
business  set-aside,  identify  the 
Designated  Region  (see  Subpart  19.9). 

(19)  If  the  technical  data  required  to 
respond  to  the  solicitation  will  not  be 
furnished  as  part  of  such  solicitation, 
identify  the  source  in  the  Govenunent, 
if  any,  from  which  the  technical  data 
may  be  obtained. 

(d)  Set-asides.  When  the  proposed 
acquisition  provides  for  a  total,  partial, 
or  very  small  business  set-aside  or  a 
HUBZone  small  business  set-aside,  the 
appropriate  Numbered  Note  will  be 
cited. 

(e)  Numbered  notes.  Numbered  Notes 
are  footnotes  to  be  used  by  contracting 
officers  to  eliminate  the  unnecessary 
duplication  of  information  that  appears 
in  various  announcements.  An 
explanation  of  the  numbered  notes 
appears  at  http://www.fedbizopps.gov. 


(f)  Codes  to  be  used  in  Synopses  to 
identify  services  or  supplies.  Contracting 
officers  must  use  one  of  the 
classification  codes  identified  at  http:// 
www.fedbizopps.gov/  to  identify 
services  or  supplies  in  synopses. 

(g)  Cancellation  of  synopsis. 
Contracting  officers  should  not  publish 
notices  of  solicitation  cemcellations  (or 
indefinite  suspensions)  of  proposed 
contract  actions,  in  the  GPE. 
Cancellations  of  solicitations  must  be 
made  in  accordance  with  14.209  and 
14.404-1. 

■  10.  Amend  section  5.301  by  revising 
paragraph  (c)  and  removing  paragraph 
(d)  to  read  as  follows: 

5.301    General. 

***** 

(c)  With  respect  to  acquisitions 
subject  to  the  Trade  Agreements  Act, 
contracting  officers  must  submit 
synopses  in  sufficient  time  to  permit 
their  publication  in  the  GPE  not  later 
than  60  days  after  award. 

PART  9— CONTRACTOR 
QUALIFICATIONS 

9.204  [Amended] 

■  11.  Amend  section  9.204  in  paragraph 
(a)(1)  by  removing  the  last  sentence. 

9.205  [Amended] 

■  12.  Amend  section  9.205  in  the 
introductory  text  of  paragraph  (a)  by 
removing  the  third  sentence. 

PART  10— MARKET  RESEARCH 
10.002    [Amended] 

■  13.  Amend  section  10.002  by  removing 
"(see  5.207(e)(4))"  from  the  end  of 
paragraph  (d)(2)  and  adding  "(see 
5.207(e))"  in  its  place. 

PART  12— ACQUISITION  OF 
COMMERCIAL  ITEMS 

12.603    [Amended]  '     - 

■  14.  Amend  section  12.603  in  paragraph 
(a)  by  removing  the  last  sentence;  in 
paragraph  (c)(1)  by  removing  "for  items 
1-16";  and  in  paragraph  (c)(2)  by 
removing  "item  17,"  and  adding  "the"  in 
its  place. 

PART  13— SIMPLIFIED  ACQUISITION 
PROCEDURES 

13.104    [Amended] 

■  15.  Amend  section  13.104  in  the  first 
sentence  of  paragraph  (b)  by  removing 
"neither  using  FACNET  nor"  and  adding 
"not  using  either  FACNET  or"  in  its 
place. 


PART  14— SEALED  BIDDING 

14.503-2    [Amended] 

■  16.  Amend  section  14.503-2  in 
p£iragraph>(b)  by  removing  "(see 
5.207(b)(1))"  and  adding  "(see  5.207)"  in 
its  place. 

PART  22— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

22.1009-4    [Amended] 

■  17.  Amend  section  22.1009-^  in  the 
introductory  text  of  paragraph  (b)  by 
removing  "(see  5.207(g)(4))". 

PART  25— FOREIGN  ACQUISITION 

25.408    [Amended] 

■  18.  Amend  section  25.408  in  paragraph 
(a)(2)  by  removing  "(5.207(e)(2))"  and 
adding  "(5.207(e))"  in  its  place. 

PART  35— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

35.016    [Amended] 

■  19.  Amend  section  35.016  in  paragraph 
(c)  by  removing  the  last  sentence. 

(FR  Dor.  03-24.583  Filed  S-30-03;  8:45  ami 
BILUNG  CODE  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  4 

[FAC  2001-16;  FAR  Case  2002-025;  Item 
III] 

RIN  9000-AJ70 

Federal  Acquisition  Regulation; 
Unique  Contract  and  Order  Identifier 
Numbers 

AGENCIES:  Department  of  Defense  (DoD). 

General  Services  Admir Ltration  (GSA). 

and  National  Aeronautic  •,  and  Space 

Administration  (NASA). 

ACTION:  Interim  rule  with  reque^   for 

comments. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  to  issue  an 
interim  rule  amending  the  Federal 
Acquisition  Regulation  (FAR)  to  require 
that  Federal  agencies  assign  a  unique 
identifier  for  ever>'  contract,  purchase 
order,  BOA,  Basic  Agreement,  and  BPA 
reported  to  the  Federal  Procurement 
Data  System  (FPDS).  Agencies  must  be 
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in  compliance  with  this  requirement  no 
later  than  October  1,  2003.  when  the 
next  generation  of  FPDS.   'FPOS-NG," 
becomes  operational. 

DATES:  Effective  Date  October  1.  200.3 

Comment  Date  Interested  parties 
should  submit  comments  to  the  FAR 
Secretariat  at  the  address  shown  below 
on  or  before  October  31,  2003,  to  be 
considered  in  the  formulation  of  a  final 
rule 

ADDRESSES:  Submit  written  comments 
to — General  Services  Administration, 
FAR  Secretariat  (MVA).  1800  F  Street, 
NVV.,  Room  4035,  Attn:  Ms.  Laurie 
Duarte,  Washington,  DC  20405 

Submit  electronic  comments  via  the 
Internet  to — farcase  2002-02 5&gsa  gov 

Please  submit  comments  only  and  cite 
FAC  2001-16,  FAR  case  2002-025.  in 
all  correspondence  related  to  this  case 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington.  DC  20405,  (202) 
501^755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  (cintact  Mr 
Gerald  Zaffos,  Procurement  Analvst,  at 
(202)  208-6091    Please  cite  FAC  2001- 
16,  FAR  case  2002-025 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Federal  Government  is 
modernizing  its  prot  urement  data 
collection  system,  the  Federal 
Procurement  Data  System  (FPDS).  As 
part  of  this  modernization  process, 
agencies  are  being  asked  to  estdblish 
and  use  a  unique  contract  and  order 
identification  number  scheme  for  the 
information  reported  to  FPDS  These 
unique  identifiers  will  help  to  improve 
the  quality  of  information  FPDS  makes 
available  to  agencies  for  managing  their 
programs  and  to  the  public  for  better 
understanding  how  taxpa\*T  funds  are 
spent 

Therefore,  the  FAR  is  being  amended 
at  4.602  to  add  a  paragraph  requiring 
that  each  agency  that  reports  to  the 
FPDS  haye  m  place  no  later  than 
(ktober  1.  2003.  a  process  that  will 
ensure  that  ea(  h  procurement 
instrument  identifier  reported  to  FPDS 
is  unique.  Governmentwide.  and  will 
remain  so  for  at  least  20  years  from  \hf 
date  of  t:(mtract  award;  and  to  require 
that  agencies  submit  their  proposed 
identifier  to  the  Federal  Proc  urenu'iit 
Data  Center,  which  will  maintain  a 
registry  of  identifiers  and  \alidate  tht'ir 
use  in  all  transactions 

The  agency's  identifier  must  comply 
with  the  contract  numbering  guidelines 
established  by  the  loint  Financial 
Management  Improvement  Projec  t 
(JFMIP).  Deliverv  orders,  task  orders. 


and  call  numbers  must  be  unique  in 
combination  with  the  basic  reference 
contract  vehicle  identifier.  When  the 
basic  reference  contract  is  available  for 
multi-agency  use.  an  ordering  agency 
must  use  the  same  agency  identification 
prefi.x  for  its  deliverv  orders,  task 
orders,  and  call  numbers  as  it  uses  for 
its  contractual  instruments.  Agencies 
may  submit  their  proposed  identifier  to 
lohn  (ochraningsa  gov  Agencies  are 
encouraged  to  submit  their  proposed 
identifier  as  soon  as  possible.  If  an 
agency  is  not  in  compliance  by  October 
1,  2003  {if.  the  date  FPDS-NG  becomes 
operational).  FPDS-N(;  will  reject  the 
agency's  reports. 

This  is  not  a  significant  regulatory 
action  and.  therefore,  was  not  subject  to 
review  under  section  6(b)  of  Executive 
Order  12866.  Regulatory  Planning  and 
Review,  dated  September  30.  1993  This 
rule  is  not_a  major  nde  under  5  U  S  C 
804 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Ac;t,  5 
use.  601.  et  seq  .  does  not  applv 
because  tht'  rule  applies  to  the  internal 
proc;ess  of  Federal  agencies.  An  Initial 
Regulatory  Flexibility  Analysis  has. 
therefore,  not  been  prepared. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Ac;t  does 
not  a[)ply  hec.iuse  the  changes  to  the 
F.\R  do  not  impose  information 
(  ullection  recjuirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  IJ.S.C.  3501,  et 

•>'■'/ 

D.  Determination  To  Issue  an  Interim 
Rule 

There  is  no  reciuiremeiit  to  publish 
this  rule  for  [uihlic:  c omment,  as  it  is  not 
a  signific  ant  F.-\R  revision  This  rule 
simply  re(iuires  that  .igeiu  ies  assign  a 
unique  identifier  for  contracts,  purchase 
orders,  and  agreements  reported  to  the 
FPDS  F\en  though  not  reiiuired  trj  do 
s(i,  the  (!ouiii  lis  W(]iild,  nevertheless, 
like  to  obtain  public  comments  and  are 
issuing  this  rule  as  an  interim  rule  with 
recjuest  for  (  omiiients.  Pursuant  to 
I'uhlu   Law  H-577  and  FAR  1  501,  the 
(  luuH  lis  Will  ( iinsider  public  c;orriments 
r<'(  t'i\  fd  III  response  to  this  interim  rule 
in  the  fiiriiiiitinn  nf  the  final  rule. 

List  ot  Subjects  in  48  CFR  Part  4 

Government  proc:ureinent. 

Dated    Sfpl.-iutiiT  J4,  2UU.1. 
Laura  G.  Auletta. 
Director.  Acquisition  Policy  Division. 

■  Therefrire,  DoD.  GSA.  and  NASA 
amend  48  t^FR  part  4  as  set  forth  below: 


PART  4-ADMINISTRATIVE  MATTERS 

■  1 .  The  authority  citation  for  48  CFR 
part  4  is  revised  to  read  as  follows: 

Authority:  40  U.S.C.  121(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

■  2.  Amend  section  4.602  by  adding 
paragraph  (e)  to  read  as  follows: 

4.602    Federal  Procurement  Data  System. 

***** 

(e)  Unique  Procurement  Instrument 
Identifier  (PUD).  (1)  The  FPDS  requires 
that  each  reporting  agency  assign  a 
unique  identifier  for  every  contract, 
purchase  order,  BOA,  Basic  Agreement, 
and  BPA  reported  to  FPDS.  Such 
identifiers  shall  comply  with  the 
contract  numbering  guidelines 
established  by  the  Joint  Financial 
Management  Improvement  Project.  The 
PUD  shall  consist  of  alpha  characters  in 
the  first  positions  to  indicate  the  agency, 
followed  by  alphanumeric  characters 
identifying  bureau,  offices,  or  other 
administrative  subdivisions.  The  last 
portion  of  the  PUD  shall  be  numbered 
sequentially  The  PIID  may  include 
other  elements,  as  appropriate,  such  as 
fiscal  year.  Delivery  orders,  task  orders, 
and  call  numbers  must  be  unique  in 
combination  with  the  basic  reference 
contract  vehicle  identifier.  When  the 
basic  reference  contract  is  available  for 
multi-agency  use  (GWAC,  Federal 
Supply  Schedule  contract,  etc.),  an 
ordering  agency  shall  use  the  same 
agency  identification  prefix  for  its 
delivery  orders,  task  orders,  and  call 
numbers  as  it  uses  for  its  contractual 
instruments 

(2)  Agencies  are  required  to  have  in 
place,  no  later  than  October  1.  2003,  a 
process  that  will  ensure  that  each  PIID 
reported  to  FPDS  is  unique. 
Governmentwide,  and  will  remain  so  for 
at  least  20  years  from  the  date  of 
c:ontrac:t  award.  To  eliminate  the 
possibility  of  duplication  between 
agencies,  agencies  must  submit  their 
proposed  identifier  to  the  Federal 
Procurement  Data  Center,  which  will 
maintain  a  registry  of  the  identifiers  on 
the  FPDC  website  and  validate  their  use 
in  all  transactions. 

IKK  Uo(  .  03-J4:i«4  Filed  <)-.U)-().i;  8:4,'j  ami 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2, 10, 12, 13, 19,  and  25 

[FAC  2001-16;  FAR  Cases  2002-026  and 
2002-003;  Item  IV] 

RINS  9000-AJ54  and  900&-AJ40 

Federal  Acquisition  Regulation; 
Procurements  for  Defense  Against  or 
Recovery  From  Terrorism  or  Nuclear, 
Biological,  Chemical  or  Radiological 
Attack,  and  Temporary  Emergency 
Procurement  Authority 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  implement  section 
836  of  the  Fiscal  Year  2002  National 
Defense  Authorization  Act  and  sections 
852  through  856  and  section  858  of  the 
Homeland  Seciu-ity  Act.  Those  sections 
increase  the  amount  of  the  micro- 
purchase  threshold  and  the  simplified 
acquisition  threshold  and  provide 
expanded  access  to  streamlined 
procedures  for  procurements  of  supplies 
or  services  by  or  for  an  executive  agency 
that  are  to  be  used  to  facilitate  defense 
against  or  recovery  from  terrorism  or 
nuclear,  biological,  chemical,  or 
radiological  attack. 

DATES:  Effective  Date;  October  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington.  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Gerald  Zaffos,  Procurement  Analyst,  at 
(202)  208-6091.  Please  cite  FAC  2001- 
16,  FAR  cases  2002-026  and  2002-003. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

FAR  Case  2002-026.  Procurements  for 
Defense  Against  or  Recovery  From 
Terrorism  or  Nuclear,  Biological, 
Chemical  or  Radiological  Attack.  An 
interim  rule  implementing  sections  852 
through  856  and  section  858  of  the 
Homeland  Security  Act  (Public  Law 
107-296)  was  published  in  the  Federal 
Register  at  68  FR  4048,  January  27, 


2003.  The  interim  rule  provided  Federal 
emergency  procurement  flexibilities  by 
increasing  the  amount  of  the  micro- 
purchase  threshold  and  the  simplified 
acquisition  threshold  for  procurements 
and  provided  expanded  access  to 
streamlined  procedures  for  acquisitions 
of  supplies  or  services  by  or  for  an 
executive  agency  that,  as  determined  by 
the  head  of  the  executive  agency,  are  to 
be  used  to  facilitate  defense  against  or 
recovery  from  terrorism  or  nuclear, 
biological,  chemical,  or  radiological 
attack.  The  special  increased  thresholds 
and  authorities  under  the  Act  apply  to 
acquisitions  resulting  from  solicitations 
issued  before  November  25,  2003. 

A  total  of  four  comments  fi-om  five 
commentors  was  received  in  response  to 
the  interim  rule.  Two  commentors 
suggested  that  micropurchases  should 
be  subject  to  the  small  business 
reservation.  This  comment  was  not 
accepted. 

Micropurchase  authority  is  designed 
to  enable  agencies  to  make  purchases  in 
a  highly  simplified  manner,  generally 
without  application  of  provisions  and 
clauses  and  with  minimal  application  of 
Government-unique  requirements. 
While  agencies  should  always  actively 
consider  the  products  and  services  of 
small  businesses,  irrespective  of  the  size 
of  the  purchase,  the  Coimcils  believe 
that  imposition  of  a  Government-unique 
regulatory  buying  mandate  is  generally 
inconsistent  with  the  overall  piupose  of 
micropurchase  authority.  The  Councils 
note  that  41  U.S.C.  428(b)  states  that 
micro-purchases  not  be  subject  to  the 
small  business  reservation:  "(b) 
Exclusion  for  micro-purchases.  A 
purchase  by  an  executive  agency  with 
em  anticipated  value  of  the  micro- 
piuchase  threshold  or  less  is  not  subject 
to  section  15(j)  of  the  Small  Business 
Act  {15  U.S.C.  644(j))  and  the  Buy 
American  Act  [41  U.S.C.  lOa-lOc)." 

Two  commentors  suggested  that 
orders  against  GSA  Schedules  be  subject 
to  small  business  set-aside.  This 
comment  was  not  accepted  as  it  was 
outside  the  scope  of  this  case. 

One  commentor  suggested  that  FAR 

10.001  be  revised  to  include  language 
from  the  statute  requiring  use  of 
commercially  available  market  research 
methods,  including  use  of  commercial 
databases.  This  comment  was  partially 
accepted  and  a  change  was  made  to  FAR 

10.002  to  add  querying  commercial 
databases  as  a  market  research 
technique.  The  balance  of  the 
recommendation  was  not  accepted 
because  the  regulation  already  provides 
for  using  various  market  research 
methods. 


This  final  rule  finalizes  the  interim 
rule  with  the  one  change  addressed 
above. 

FAR  Case  2002-003.  Temporary 
Emergency  Procurement  Authority.  This 
final  rule  also  finalizes  the  interim  rule 
issued  in  the  Federal  Register  at  67  FR 
56116,  August  30,  2002,  to  implement 
section  836  of  the  Fiscal  Year  2002 
National  Defense  Authorization  Act. 
That  interim  rule  increased  the  amount 
of  the  micropurchase  threshold  and  the 
simplified  acquisition  threshold  for 
procurements  of  supplies  or  services  by 
or  for  DoD  during  Fiscal  Years  2002  and 
2003,  where  those  procurements  are  to 
facilitate  the  defense  against  terrorism 
or  biological  or  chemical  attack  against 
the  United  States.  Also,  the  rule 
provided  that  contracting  officers 
acquiring  biotechnology  supplies  or 
biotechnology  services,  for  use  to 
facilitate  the  defense  against  terrorism 
or  biological  or  chemical  attack  against 
the  United  States,  may  treat  the  supplies 
or  services  as  commercial  items.  No 
comments  were  received  in  response  to 
that  interim  rule. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  «bt  subject  to 
review  under  section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30.  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  rule  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601,  et  seq.,  because  it 
affects  the  pool  of  acquisitions  that  are 
reserved  for  small  businesses.  We  have 
prepared  a  Final  Regulatory  Flexibility 
Analysis.  The  analysis  is  summarized  as 
follows: 

This  rule  finalizes  two  interim  rules  that 
amend  the  Federal  Acquisition  Regulation 
(FAR)  to  implement  Section  836  of  the  Fiscal 
Year  2002  National  Defense  Authorization 
Act  and  Sections  852  through  856  and 
Section  858  of  the  Homeland  Security  Act 
(Public  Law  107-296).  Those  sections 
increase  the  amount  of  the  micro-purchase 
threshold  and  the  simplified  acquisition 
threshold  and  provide  expanded  access  to 
streamlined  procedures  for  procurements  of 
supplies  or  services  by  or  for  an  executive 
agency  that  are  to  be  used  to  facilitate 
defense  against  or  recovery  from  terrorism  or 
nuclear,  biological,  chemical,  or  radiological 
attack.  The  rule  affects  the  pool  of 
acquisitions  subject  to  the  small  business 
reservation  by  raising  the  threshold  for 
application  of  the  reservation  for  specified 
acquisitions  to  the  increased  micro-purchase 
threshold  (from  $2,500  to  S7, 500/515.000) 
and  correspondingly  increasing  the 
limitation  to  the  increased  simplified 
acquisition  threshold  (from  $100,000  to 
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SJU()()OO/S250.0OO).  No  comments  were 
rt'<  eived  in  response  to  the  Initial  ReguUlorv 
Fle\ibilit\  Analysis  for  either  case  THk 
jiureased  thresholds  are  limited  to  specified 
pro(  urements.  In  addition,  the  special 
riuthorities  are  only  available  for  a  short 
period  of  time.  There  are  no  data  available  on 
the  number  of  procurements  that  will  be 
eligible.  However,  we  expect  the  number  of 
small  entities  that  will  be  impacted  by  the 
increased  thresholds  to  this  limited  class  of 
procurements  to  be  very  small. 

C.  Paperwork  Reduction  Act 

The  Paperwoik  Reduction  .\c\  does 
not  apply  because  the  chanoi-'S  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  tht' 
approval  of  the  (Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq 

List  of  Subjects  in  48  CFR  Parts  2.  10, 
12,  13.  19,  and  25 

Government  procurement. 

Dated   September  ^4,  2003. 
Laura  G.  .^uletta, 
Director.  Acquisition  Policy  Division. 

Interim  Rules  Adopted  as  Final  With 
Changes 

■  Accordingly,  DoD  GSA.  and  NW.SA 
adopt  the  interim  rules  amending  48  C^FR 
parts  2.  10,  12,  13,  19.  and  2,5,  which 
were  publi,shed  in  the  Federal  Register 
at  67  FR  56116.  August  30.  2002,  and  bH 
FR  4048.  [anuar\-  27.  2003,  as  a  final  rule 
with  the  following  change: 

PART  10— MARKET  RESEARCH 

■  1 .  The  authontv  citation  for  48  CFR 
part  10  is  revised  to  read  as  follows: 

.Authority:  40  U  S.C   121(c);  10  U.S.C. 

(  hdpter  137:  and  42  U.S.C.  2473(c). 

10.002    [Amended] 

■  2.  Amend  section  10.002  in  paragraph 
(b)(2)(iv)  by  removing  "Goveniment" 
and  adding  "Government  and 
commercial"  in  its  place 

iFR  Doc  0H-J4tHt  Filed  9-30-03;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  12,  32,  and  52 

[FAC  2001-16;  FAR  Case  2001-005;  Item 
V] 

RIN  9000-AJ20 

Federal  Acquisition  Regulation; 
Notification  of  Overpayment,  Contract 
Financing  Payments 

AGENCIES:  Department  of  Defense  (DoD). 
(.jeneral  Servu  es  Administration  (GSA). 
and  National  Aeronautics  and  Space 
.•\dministratiofi  (NA.SA) 
ACTION:  Final  rule 

SUMMARY:  The  Civilian  Agency 
.•\iquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulatior.  (FAR)  to  require  the 
contrac:tor  to  noti-fv  the  contracting 
offii  fT  if  the  (lovernment  overpays 
when  making  an  invoice  payment  or  a 
contract  financing  payment  under  either 
a  commerc  ial  item  or  noncommercial 
item  contract. 

DATES:  Effi-vtivf  Date  October  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Budding,  Washington.  DC,  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  sc  hedules.  For 
clarification  of  content,  contact  Ms. 
leritta  Parnell.  f'roc:urement  Analyst,  at 
(202)  501-4082    Please  cite  FAC  2001- 
16,  FAR  case  2001-005 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

DoD.  GS.\.  and  NA.SA  published  a 
proposed  rule  in  the  Federal  Register  at 

67  FR  55676.  August  24.  2002,  with 
re(piest  for  comments.  Two  respondents 
submitted  public  comments.  A 
discussion  of  the  comments  is  provided 
b^'low.  Differences  between  the 
proposed  and  the  final  rule  are 
discussed  in  paragraph  4  below. 

1.  C'ommenr  There  is  concern  that 
t  redit  invoices,  dtie  to  .1  revisi(m  of 
indirec  t  billing  rates.  contrac;tual  actions 
impacting  negotiated  price,  adjustments 
to  progress  pavments  as  a  result  of 
(  hangt'  in  the  contract's  estimated  cost 
at  completion,  ^md  authori/.cut  borrow- 
pavbac:k,  transfers  will  all  be;  potentially 
misconstrued  as  overpayments  because 
thev  inav  result  in  a  nfM'd  for  the 
contractoi  to  pay  a  sum  back  to  the 


Government  as  a  result  of  the  normal 
and  expected  operation  of  contractual 
terms  and  conditions.  Therefore,  the 
following  definition  should  be  added  at 
the  beginning  of  C3ac;h  of  the  proposed 
paragraphs  imposing  a  notification 
requirement: 

.\n  overpavmiint  is  a  payment  of  an 
iiiiuHint  greater  than  the  value  the  contractor 
is  entitled  to  rei  five  at  the  time  of  the 
payment. 

Councils '  response:  Do  not  concur. 
The  intent  of  the  rule  is  to  require 
contractors  to  notify  the  Government 
when  they  become  aware  that  an 
incorrect  payment  has  been  made.  The 
Councils  do  not  believe  there  is  a 
demonstrated  need  for  such  a  definition. 
First,  the  term  "overpayment"  is  used  in 
Government  contracting  in  a  variety  of 
contexts,  and  we  are  concerned  that 
establishing  a  definition  in  the  payment 
clauses  could  have  unintended 
consequences.  Second,  when  a  contract 
is  modified  to  reflect  the  incorporation 
of  new  billing  rates,  or  some  other 
contract  administration  action,  the 
contract  modification  should  identify 
whether  a  credit  is  due  the  Government. 
The  Councils  do  not  anticipate  that  a 
contracting  officer  would  issue  a 
notification  of  overpayment  in  these 
instances.  If,  in  the  future,  it  becomes 
apparent  that,  in  practice,  contracting 
officers  are  taking  an  overly  broad  and 
needlessly  burdensome  interpretation  of 
what  constitutes  an  overpayment  for  the 
purposes  of  this  notification 
requirement,  then  the  Councils  will 
revisit  this  issue. 

2.  Comment:  A  dollar  threshold  of 
$25,000,  or  some  other  reasonable 
threshold,  should  be  established  for  the 
notification  of  overpayment 
requirement.  The  requirement  for 
providing  a  notification  for  any 
overpayment,  no  matter  how  small  or 
insignificant  in  amount,  is  not  cost- 
effective.  In  addition,  instead  of 
immediate  notification.  DoD  should  give 
contractors  thirty  days  to  notify  the 
contracting  officer,  after  the 
overpavment  has  been  verified  to  source 
documents.  Finally,  the  contract  should 
require  that  the  disposition  instructions 
provided  by  the  contracting  officer  be 
broadened,  i.e.,  that  the  payment  office 
be  required  to  provide  both  the 
contractor  and  contracting  officer  with 
appropriation-level  detail  of  how  all 
overpavment  refunds  are  posted  back  to 
the  contract. 

Councils'  response:  The  Councils  do 
not  agree  with  the  premise  that  a 
threshold  is  needed.  Many,  if  not  most, 
contractors  now  provide  notice  to  the 
Government  when  they  believe  an 
overpayment,  or  any  other  payment 
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error,  has  occurred,  and  there  is  no 
threshold  involved.  Notification  helps 
to  reinforce  the  public's  trust  that 
taxpayer  dollars  are  being  properly 
expended  and  is  important,  even  for 
smaller  dollar  transactions,  because 
there  may  be  a  mistaice  in  the  payment 
process  that  will  oause  futiure  payment 
errors.  Notification  will  enable  the 
Government  to  identify  and  correct  any 
systemic  problems  that  may  have  arisen. 
The  Councils  also  do  not  believe  the 
rule  needs  to  specify  a  notification 
timeframe.  If  it  is  not  clear  to  the 
contractor  that  an  overpayment  has 
actually  occurred,  the  contractor  could 
double-check  its  records  expeditiously 
prior  to  notification.  On  the  other  hand, 
if  the  contractor  provides  notification 
and  later  determines  that  it  was  in  error, 
the  contractor  can  retract  the 
notification  as  easily  and  as  swiftly  as 
it  was  made.  The  Councils  believed  that 
further  disposition  instructions  should 
be  addressed  on  a  case-by-case  basis. 

3.  Comment:  The  analyses  required  by 
the  Regulatory  Flexibility  Act  and 
Paperwork  Burden  Act  should  be 
revised  since  they  do  not  adequately 
address  the  burden  that  the  proposed 
rule  places  on  contractors,  especially 
small  businesses. 

Councils '  response:  The  Councils 
believe  that  it  is  a  normal  business 
practice  for  contractors  to  have  billing 
systems  in  place  that  identify  what  is 
owed  them,  and  to  submit  payment 
requests  to  the  Government  accordingly. 
Consequently,  the  inclusion  of 
notification  of  overpayment  language  in 
payment  and  financing  clauses  is  the 
formalization  of  a  practice  that  normally 
is  already  followed  by  most  contractors, 
i.e..  to  inform  the  entity  that  pays  you 
when  you  believe  a  mistake  has  been 
made.  Therefore,  the  proposed  case,  and 
the  notification  requirement  (already 
instituted  in  FAR  case  1999-023 
published  in  the  Federal  Register  at  66 
PR  65353,  December  18.  2001,  for  most 
invoicing  payments),  would  only  reflect 
a  new  burden  for  contractors  that 
routinely  ignore  payment  mistakes.  The 
Councils  believe  the  increase  in  the 
paperwork  burden,  as  stated  in  the 
proposed  rule,  adequately  reflects  this 
impact. 

In  addition,  it  is  not  expected  that  this 
change  will  impact  a  substantial  number 
of  small  entities  since  the  overpayments 
cited  by  GAO  in  its  July  1999  report 
GAO/NSIAD-99-131,  Greater  Attention 
Needed  to  Identify  and  Recover 
Overpayments,  were  all  related  to  large 
businesses. 

4.  Comment:  Government  inaction 
when  overpayments  occiu  is  a  major 
problem  in  addition  to  the  overpayment 
itself.  Therefore,  it  is  recommended  that 


the  words  "promptly"'  and  "timely"  be 
added  to  the  rule,  as  indicated  below,  to 
emphasize  the  need  for  quick  response 
on  the  part  of  a  contracting  officer  to  the 
contractor's  notification  of 
overpayment. 

"If  the  contractor  notifies  the  contracting 
officer  of  a  duplicate  contract  financing  or 
invoice  payment  or  that  the  Government  has 
otherwise  overpaid  on  a  contract  financing  or 
invoice  payment,  the  contracting  officer  must 
promptly  provide  instructions  to  the 
contractor,  in  coordination  with  the 
cognizant  payment  office,  regarding  timely 
disposition  of  the  overpayment." 

Councils'  response:  Concur.  The 
proposed  rule  has  been  changed  at  FAR 
12.215  and  FAR  32.008. 

This  is  not  a  significant  regulator}' 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30.  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601.  et  seq..  since  the 
overpayments  cited  by  GAO  in  its  report 
GAO/NSlAD-99-131  were  all  related  to 
large  businesses  [see  reconciliation  of 
comment  #3). 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  104-13)  applies  because  the  final  rule 
contains  information  collection 
requirements.  This  final  rule  requires 
the  contractor  to  notify  the  contracting 
officer  if  the  contractor  becomes  aware 
that  the  Government  has  overpaid  on  a 
financing  payment  under  a  contract  for 
noncommercial  items,  and  on  financing 
and  invoice  payments  under  a  contract 
for  commercial  items.  Although  this 
estimated  burden  requires  approval 
under  the  Act,  it  is  so  small  (less  than 
1  percent  increase)  that  it  does  not 
substantially  impact  the  estimated  total 
burden  under  Office  of  Management  and 
Budget  Control  Number  9000-0102  (in 
lieu  of  OMB  Control  Number  9000- 
0070,  which  was  inadvertently  listed  in 
the  proposed  rule).  [See  reconciliation 
of  comment  #3.) 

List  of  Subjects  iu  48  CFR  Parts  12,  32, 
and  52 

Government  procurement. 


Dated:  September  24.  200.3. 
Laura  G.  AuleUa, 
Director.  Acquisition  Policy  Division. 

■  Therefore.  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  12.  32.  and  52  as  set 
forth  below: 

■  1 .  The  authority  citation  for  48  CFR 
parts  12.  32,  and  52  is  revised  to  read  as 
follows: 

Aulhority:  40  L'.S.C.  121(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1 2— ACQUISITION  OF 
COMMERCIAL  ITEMS 

■  2.  Add  section  12.215  to  read  as 
follows: 

12.215    Notification  of  overpayment. 

If  the  contractor  notifies  the 
contracting  officer  of  a  duplicate 
contract  financing  or  invoice  payment 
or  that  the  Government  has  otherwise 
overpaid  on  a  contract  financing  or 
invoice  payment,  the  contracting  officer 
must  promptly  provide  instructions  to 
the  contractor,  in  coordination  with  the 
cognizant  payment  office,  regarding 
timely  disposition  of  the  overpayment. 

PART  32— CONTRACT  FINANCING  _ 

■  3.  Add  section  32.008  to  read  as 
follows: 

32.008    Notification  of  overpayment. 

If  the  contractor  notifies  the 
contracting  officer  of  a  duplicate 
contract  financing  or  invoice  payment 
or  that  the  Government  has  otherwise 
overpaid  on  a  contract  financing  or 
invoice  payment,  the  contracting  officer 
must  promptly  provide  instructions  to 
the  contractor,  in  coordination  with  the 
cognizant  payment  office,  regarding 
timely  disposition  of  the  overpayment. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

■  4.  Amend  section  52.212-4  by  revising 
the  date  of  the  clause  and  paragraph  (i) 
to  read  as  follows  (the  undesignated 
paragraph  following  paragraph  (i)  is 
removed): 

52.212-4    Contract  Terms  and 
Conditions — Commercial  Items.      "~ 

*         *         *         *         * 

Contract  Terms  and  Conditions — Commercial 
Items  (Oct.  2003) 

***** 

(i)  Pavment. — (1)  Items  accepted.  Payment 
shall  be  made  tor  items  accepted  by  the 
Government  that  have  been  delivered  to  the 
delivery  destinations  set  forth  in  this 
contract. 

(2)  Prompt  payment.  The  Government  will 
make  payment  in  accordance  with  the 
Prompt  Payment  Act  (31  U.S.C.  3903)  and 
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firumpt  pavmeiit  rt'eiil'ttniii-,  at  t  (TR  prfrt 
1  ,M  i  ' 

Hi  Elfitrnrih  F  iimi^  Traii>tfr  ' HFl  I  If  the 
( ,u\ernmt'iil  ^ldk^'s  pa\  merit  t)\  t.V'V .  see 
T.2  212-.'i(b)  for  the  appropricitt-  K FT  clause. 

(4)  Discount  In  Lonnection  with  any 
discount  offered  for  early  payment,  time  shall 
be  computed  from  the  date  of  the  invoice  For 
the  piirpn>e  (if  (  omputing  the  discount 
earned,  pavmeiit  shall  be  i  onsidered  to  have 
been  made  i.n  the  date  whu :h  appears  on  the 
payment  (  hei  k  or  the  specified  payment  date 
if  an  ele(  tronu   funds  transfer  payment  is 
made 

(,t)  (ht^rpuynwnts.  If  the  Contractor 
becomes  aware  of  a  duplicate  contract 
finani  ing  or  invoice  payment  or  that  the 
Ciovernment  has  otherwise  overpaid  on  a 
contract  financing  or  invoice  payment,  the 
Contractor  shall  immediately  notify  the 
C  ontracting  Officer  and  retjuest  instructions 
for  disposition  of  the  overpayment. 


■  5  Amend  section  52  21.)-4  bv  revising 
the  date  of  the  clause  and  paragraph 

(a)(2)(iv)  to  read  as  follows: 

52.213-4  Terms  and  Conditions — 
Simplified  Acquisitions  (Other  Than 
Commercial  Items). 

«  «  «  *  * 

Terms  and  Conditions — Simplified 
Acquisitions  (Other  Than  Commercial  Items) 
lOct.  20031 

(a)  •    •    • 
(2).    .    . 

(iv)  52.232-25,  Prompt  Payment  (Oct. 

2003). 


■  6.  Amend  section  52.232-25  by 
revising  the  date  of  the  clause  and 
paragraph  (d)  to  read  as  follows: 

52.232-25     Prompt  Payment. 


Prompt  Payment  (Oct.  2003). 

***** 

(d)  Overpayments.  If  the  Contractor 
becomes  aware  of  a  duplicate  contract 
financing  or  invoice  payment  or  that  the 
tiovernment  has  otherwise  overpaid  on  a 
I  ontract  financing  or  invoice  payment,  the 
Contrac  tor  shall  immediately  notify  the 
Contracting  Officer  and  request  instructions 
for  disposition  of  the  overpayment. 

(End  of  clause) 


■  7  .-Kmend  section  52.232-26  by 
revising  the  date  of  the  c:lause  and 
paragraph  (c)  to  read  as  follows: 

52.232-26     Prompt  Payment  for  Fixed-Price 
Architect-Engineer  Contracts. 

***** 

Prompt  Payment  for  Fixed-Price  Architect- 
Engineer  Contracts  (Oct.  2003). 
***** 

(c)  Lhtrpavii'fnt'-  If  the  Contractor 
becomes  aware  of  a  duplicate  contract 
financ  iiig  ir  invoice  payment  or  that  the 


Covernment  has  otherwise  overpaid  on  a 
i:ontra(  t  fiiiaiK  ing  or  invoice  payment,  the 
Contractor  shall  immediately  notify  the 
Contrac  ting  CJffiier  and  request  instructions 
for  disposition  of  the  overpaymeiit. 
(End  of  clause) 

■  8,  Amend  section  52.232-27  by 
revising  the  date  of  the  clause  and 
paragraph  (1)  to  read  as  follows: 

52.232-27     Prompt  Payment  for 
Construction  Contracts. 


Prompt  Payment  for  Construction  Contracts 
(Oct.  2003). 

***** 

(1)  Chtrpayments  If  the  Contractor 
becomes  aware  of  a  duplicate  contract 
financing  or  invoii  e  payment  or  that  the 
Government  has  otherwise  overpaid  on  a 
contract  financing  nr  invoice  payment,  the 
CAmtractor  shall  immediately  notifv  the 
Contracting  Officer  and  request  in--tru(  lions 
for  disposition  of  the  overpavment 

(FR  Doc.  0.3-24.S8fi  riled  '^^JO-OJ,  845  ami 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  25  and  52 

[FAC  2001-16:  FAR  Case  2003-006:  Item 
VI] 

RIN  9000-AJ71 

Federal  Acquisition  Regulation; 
Caribbean  Basin  Country — Dominican 
Republic 

AGENCIES:  Department  of  Uefense  (UoD). 
tieneral  Services  Administratitm  (GSA). 
and  National  .-Xeronautic  s  .ind  Space 
Administr<ition  (NASA). 
ACTION:  Final  rule. 


SUMMARY:  The  Civilian  Agency 

.-\c:quisition  Counc  il  and  the  Defense 
Ac:c}uisition  Regulations  (^luncil 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisitum 
R*'gulation  (FAR)  to  reinstate  the 
treatment  of  the  products  of  the 
Dominu  an  Republic  as  eligible  products 
under  acquisitions  subject  to  the  Trade 
.•\gree;nt;nts  Act.  as  direc:ted  bv  the  U.S. 
Trade  Representative  (USTR).^ 
DATES:  Efffctivc  Date  October  31.  2003. 
FOR  FURTHER  INFORMATION  CQ^ACT:  The 
FAR  Sec  retariat.  Room  4035.  GS 
Building,  Washington.  DC,  20405,  (202) 
501—4755,  for  information  pertaining  to 
status  or  publication  schedules  P'or 
clarification  of  content.  contaf;t  Ms 


Cecelia  Davis,  Procurement  Analyst,  at 
(202)  219-0202.  Please  cite  FAC  2001- 
16,  FAR  case  2003-006. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  FAR  25.003, 
25.400,  and  the  clauses  at  52.212-5  and 
52.225-5  to  implement  the  direction  of 
the  USTR  to  reinstate  the  treatment  of 
certain  products  of  the  Dominican 
Republic  as  eligible  products  under 
acquisitions  subject  to  the  Trade 
Agreements  Act  (TAA),  as  published  by 
the  USTR  in  the  Federal  Register  at  68 
FR  27883,  May  21,  2003. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  Pile  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule.  This  final  rule 
does  not  constitute  a  significant  FAR 
revision  within  the  meaning  of  FAR 
1.501  and  Pub.  L.  98-577,  and 
publication  for  public  comments  is  not 
required.  However,  the  Councils  will 
ccmsider  comments  from  small  entities 
concerning  the  affected  FAR  Parts  25 
and  52  in  accordance  with  5  U.S.C.  610. 
Interested  parties  must  submit  such 
comments  separately  and  should  cite  5 
use.  601,  et  seq.  (FAC  2001-16,  FAR 
case  2003-006),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
anci  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  25  and 
52 

Government  procurement. 

I3ated;  September  24,  200:i. 
Laura  G.  Auletta, 

Diri'ctor.  Acquisition  Policy  Division. 

m  Therefore,  DoD,  GSA,  and  NASA 
amend  48  CF''R  pails  25  and  52  as  set 
forth  below: 

■  1 .  The  authority  citation  for  48  CFR 
parts  25  and  52  is  revised  to  read  as 
follows: 

.Authority:  40  U.S.C.  121(c);  10  U.S.C. 
(  hapter  137;  and  42  V.S.C.  2473(c). 
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PART  25— FOREIGN  ACQUISITION 

25.003    [Amended] 

■  2.  Amend  section  25.003  in  the 
definition  "Caribbean  Basin  country"  by 
adding  "Dominican  Republic,"  after 
"Dominica,". 

25.400    [Amended] 

■  3.  Amend  section  25.400  in  paragraph 
(a)(2)  by  removing  "the  Dominican 
Republic  and". 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.212-5    [Amended] 

■  4.  Amend  section  52.212-5  by 
removing  "(June  2003)"  from  the  clause 
heading  and  in  paragraph  (b)(23)  and 
adding  "(Oct  2003)"  in  its  place. 

52.225-5    [Amended] 

■  5.  Amend  section  52.225-5  by  revising 
the  date  of  the  clause  to  read  "(Oct 
2003)";  and  in  paragraph  (a)  of  the 
clause,  in  the  definition  "Caribbean 
Basin  coimtry,"  by  adding  "Dominican 
Republic,"  after  "Dominica,". 

|FR  Doc.  03-24587  Filed  9-30-03;  8:45  am] 

BILUNG  CODE  6820-£P-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  25  and  52 

[FAC  2001-16;  FAR  Case  2001-015;  Item 
VII] 

RIN  9000-AJ35 

Federal  Acquisition  Regulation; 
Prohibited  Sources 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  implement  recent 
Executive  orders  and  to  reflect  the 
regulations  of  the  Department  of  the 
Treasury's  Office  of  Foreign  Assets 
Control  (OFAC). 

DATES:  Effective  Date:  October  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  OS 


Building,. Washington,  DC  20405,  (202) 
501-4755,  for  information  perteuning  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Cecelia  Davis,  Procurement  Analyst,  at 
(202)  219-0202.  Please  cite  FAC  2001- 
16,  FAR  case  2001-015. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

DoD.  GSA,  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
67  FR  13080,  March  20,  2002.  The 
proposed  rule  implemented  Executive 
Order  13192,  Lifting  and  Modif>'ing 
Measures  With  Respect  to  the  Federal 
Republic  of  Yugoslavia  (Serbia  and 
Montenegro),  and  reflected  the 
regulations  of  OFAC  in  the  Department 
of  the  Treasury. 

One  respondent  submitted  public 
'  comments.  The  Councils  considered  the 
public  comments  before  agreeing  to 
convert  the  proposed  rule  to  a  final  rule 
with  minor  changes. 

The  respondent  recommended  that 
we  restore  the  statement  at  FAR 
25.701(a)  that  the  restrictions  apply  to 
acquisitions  of  supplies  and  services, 
even  for  overseas  use.  The  Councils  do 
not  concur.  This  statement  regarding 
overseas  use  was  included  at  FAR 
25.701(a)  because  we  were  trying  to 
make  a  distinction  between  prohibitions 
on  import  of  some  supplies  and  services 
into  the  United  States  and  the  voluntary 
policy  of  the  Government  not  to  acquire 
such  supplies  for  overseas  use. 
However,  the  Department  of  the 
Treasury  brought  to  the  attention  of  the 
Councils  that  most  of  the  prohibitions 
already  applied  to  overseas  acquisition 
and  use  as  well  as  to  importation.  The 
regulations  at  31  CFR  chapter  V  provide 
details  as  to  whether  the  prohibitions 
apply  to  acquisition  for  overseas  use  as 
well  as  importation. 

The  respondent  also  was  concerned 
that  we  should  retain  paragraph  (c)  of 
FAR  52.225-13,  Restrictions  on  Certain 
Foreign  Purchases.  Paragraph  (c) 
provides  for  flowdown  of  the 
restrictions  to  subcontractors.  The 
proposed  rule  did  not  delete  paragraph 
(c)  from  the  clause.  It  was  not  reprinted 
in  the  Federal  Register  notice  because 
no  changes  were  proposed  to  that 
paragraph. 

There  are  other  recent  directives 
which  are  relevant  to  subpart  25.7. 
which  are  not  yet  implemented  in  the 
OFAC  regulations: 

•  Executive  Order  13224,  Blocking 
Property  and  Prohibiting  Transactions 
with  Persons  Who  Commit.  Threaten  to 
Commit,  or  Support  Terrorism; 

•  Executive  Order  13288,  Blocking 
Property  of  Persons  Undermining 


Democratic  Processes  or  Institutions  in 
Zimbabwe;  ^ 

•  Executive  Order  13268, 
Termination  of  Emergency  With  Respect 
to  the  Taliban  and  Amendment  of 
Executive  Order  13224  of  September  23, 
2001;  and 

•  The  general  license  issued  on  May 
23,  2003,  by  the  Department  of  the 
Treasury  entitled  "Iraqi  Sanctions 
Regulations." 

Contracting  officers  are  to  refer  to  the 
above  directives  and  the  most  recent 
version  of  the  regulations  of  OFAC  at  31 
CFR  chapter  V. 

Except  as  authorized  by  OFAC.  most 
transactions  involving  Cuba,  Iran,  Libya, 
and  Sudan  are  prohibited,  as  are  most 
imports  from  North  Korea.  This  rule 
removes  Serbia,  the  Taliban-controlled 
regions  of  Afghanistan,  and  Iraq  from 
the  list  of  prohibited  sources  and  points 
the  contracting  officer  to  lists  of  entities 
and  individuals  subject  to  economic 
sanctions  that  are  available  at  http:// 
wv^'w.epIs.gov/TerListl  .html. 

The  contracting  officer  is  no  longer 
authorized  in  unusual  circumstances  to 
acquire  for  use  outside  the  United  States 
supplies  or  services  restricted  by  this 
section,  unless  specifically  authorized 
by  OFAC.  However,  OFAC  has  granted 
authority  to  Department  of  Defense 
personnel  to  make  emergency 
acquisitions  in  direct  support  of  U.S.  or 
allied  forces  deployed  in  militan,' 
contingency,  humanitarian,  or 
peacekeeping  operations  in  a  country  or 
region  subject  to  economic  sanctions 
administered  by  OFAC. 

This  rule  also  amends  the  legal  basis 
for  use  of  the  clause  52.225-13, 
Restrictions  on  Certain  Foreign 
Purchases,  that  is  provided  in  the 
clauses  at  52.212-5,  Contract  Terms  and 
Conditions  Required  to  Implement 
Statutes  or  Executive  Orders — 
Commercial  Items,  and  52.213—4.  Terms 
and  Conditions — Simplified 
Acquisitions  (Other  Than  Commercial 
Items).  The  rule  replaces  the  list  of 
specific  Executive  orders,  which  is 
incomplete  and  outdated,  with  a  general 
reference  to  all  proclamations. 
Executive  orders,  cUid  statutes 
administered  by  OFAC. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory-  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certif\'  that  this  final 
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rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  L'.S.C.  601,  et  seq  .  because  the 
rule  only  affects  acquisitions  from 
prohibited  sources. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C  3501 .  et 
seq 

List  of  Subjects  in  48  CFR  Parts  25  and 
52 

Government  procurement. 

Dated   September  24.  2003. 
Laura  G.  Auletta. 

Dirfctor,  Acquisition  Pulicy  Division. 

■  Therefore,  DoD,  GSA,  and  NA3A 
amend  48  CFR  parts  25  and  52  as  set 
forth  below: 

■  1.  The  authority  citation  for  48  CFR 
parts  25  and  52  is  revised  to  read  as 
follows: 

.^uthohtv:  40  U.S.C.  121(c);  10  U.S.C. 
chapter  1  ^- .  dtid  42  U.S.C.  2473(c). 

PART  25— FOREIGN  ACQUISITION 

■  2.  Revise  section  25  701  to  read  as 
follows: 

25.701  Restrictions. 

(a)  Except  as  aii^onzed  bv  the  Office 
of  Foreign  Assets  Control  (OFAC)  in  the 
Department  of  the  Treasury,  agencies 
and  their  contractors  and  '^ubcon tractors 
must  not  acquire  anv  supplies  or 
services  if  anv  proclamation.  Executive 
order,  or  statute  administered  by  OFAC. 
or  if  OFAC^s  implementing  regulations 
at  31  CFR  chapter  V.  would  prohibit 
such  a  transaction  bv  a  person  subject 

to  the  jurisdiction  of  th^  L'nited  .States. 

(b)  Except  as  authorized  by  OFAC, 
most  transactions  involving  Cuba,  Iran. 
Libya,  and  Sudan  axe  prohibited,  as  are 
most  imports  from  North  Korea  into  the 
l'nited  States  or  its  outlying  areas.  In 
addition,  lists  of  entities  and     . 
individuals  subject  to  economic 
sanctions  are  included  in  OF.XC's  List  of 
Specially  Designated  Nationals  and 
Blocked  Persons  at  bttp:/'v\-^\'iv. epls.gov/ 
Terlistl  html.  More  information  about 
these  restrictions,  as  well  as  updates,  is 
available  in  OFACs  regulations  at  31 
CFR  c:hapter  V  and/or  on  ()FA(''s  Web 
site  at  bttp  ''  ivuiv  treas.gov/ofac. 

25.702  [Amended] 

■  3  Amend  section  25.702  by  removing 
•622-2520"  and  adding  •622-2490"  in 

its  place. 


25.1103     [Amended] 

■  4  Amend  section  25.1103  in  paragraph 
(a)  bv  removing  '■(see  25.701(a)(2))". 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

■  5  Amend  section  52.212-5  by  revising 
the  date  of  the  clause  and  paragraph 
(b)(24)  to  read  as  follows: 

52.21 2-5    Contract  Terms  and  Conditions 
Required  to  Implement  Statutes  or 
Executive  Orders — Commercial  items. 


Contrat:t  Terms  and  Conditions  Required  to 
Implement  Statutes  or  Executive  Orders — 
Commercial  Items  ({X:t.  2003) 

*  •  *  *  « 

(b)*   •   • 

(24)  52.225-1.3,  Kestrii  Iioiis  un  Cenain 
Foreign  Purchases  (Oct   2003)  (Eos. 
pro(  lamatioiis,  and  statutes  administered  bv 
the  Office  of  Foreign  .^ssets  Control  of  the 
Department  of  the  Treasurvl 


■  6  Amend  section  52.213-4  by  revising 
paragraph  (a)(l)(iv)  to  read  as  follows: 

52.213-4  Terms  and  Conditions — 
Simplified  Acquisitions  (Other  Than 
Commercial  Items). 


(a)*   •   • 

(D*   *   * 

(iv)  52.225-13,  Restrictions  on  Certain 
Foreign  Purchases  (Oct.  2003)  (Eos. 
proclamations,  and  statutes  administered  by 
the  Office  of  Foreign  Assets  Coiilnil  of  the 
Department  of  the  Treasury) 


■  7.  Amend  section  52.225-13  by 
rpvising  the  date  of  the  clause  and 
paragraphs  (a)  and  (h)  to  read  as  follows: 

52.225-13     Restrictions  on  Certain  Foreign 
Purchases 


Restrictions  on  Ortain  Foreign  Purchases 
(Oct.  2003) 

(a)  Except  as  authorized  by  the  Office  of 
Foreign  Assets  Control  (OFA(')  in  the 
Department  of  the  Treasurv  .  the  Contractor 
shall  not  acquire,  for  use  in  the  performan(  e 
of  this  contract,  any  supplies  or  services  if 
any  proclamation.  Executive  order,  or  siatiitp 
administered  bv  OFAC,  or  if  OFACs 
implementing  regulations  at  31  CFR  chapter 
V.  would  prohibit  sut:h  a  transaction  by  a 
person  subject  to  the  jurisdit  tinn  of  the 
United  States. 

(b)  Except  as  authorized  b\  ( )K.\( '.,  most 
transactions  involving  Cuba   Ir.iii   LiIinh,  .imi 
Sudan  are  prohibited,  as  are  must  imports 
from  North  Korea,  into  the  LInited  Stales  or 
its  outlying  areas.  Lists  of  entities  and 
individuals  subject  to  economu  san(  tions  are 
inc  lu(ied  HI  OF.^CVs  List  of  Spei  iallv 
Designated  Nationals  and  BKx.ked  Persons  at 


http://wvi-w.epls.gov/Terlistt  .html.  More 
information  about  these  restrictions,  as  well 
as  updates,  is  available  in  the  OFACs 
regulations  at  31  CFR  chapter  V  and/or  on 
OFACs  Web  site  at  http://i\^w. treas.gov/ 
ofar. 
***** 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 

[FAC  2001-16;  FAR  Case  2002-001;  Item 
VIII] 

RIN  9000-AJ46 

Federal  Acquisition  Regulation; 
Economic  Planning,  Employee  Morale, 
and  Travel  Cost  Principles 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administiation  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  by  revising  three  cost 
principles  regarding  economic  planning 
costs;  employee  morale,  health,  welfare,  . 
food  service,  and  dormitory  costs  and 
credits;  and  travel  costs.  The  changes 
restructure  the  paragraphs  and  remove 
unneces.sary  and  duplicative  language  to 
increase  clarity  and  readability. 
DATES:  Effective  Date:  October  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405.  (202) 
501-4755.  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Edward  Loeb  at  (202)  501-0650.  Please 
cite  FAC  2001-16,  FAR  case  2002-001. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

DoD,  GSA,  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 

67  FR  55686,  August  29,  2002,  with 
request  for  comments.  One  respondent 
submitted  comments;  a  discussion  of 
the  comments  is  provided  below. 
Differences  between  the  proposed  rule 
and  final  rule  are  discussed  in  Section 

B,  Comments  1  and  2,  below. 
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FAR  31.205-12,  Economic  Planning 
Costs 

Comment  1 :  Revise  proposed  FAR 
31.205-12(a).  The  respondent  agrees 
wjth  the  deletion  of  the  current 
paragraphs  (h)  and  (c).  However,  the 
respondent  believes  that  by  deleting  the 
phrase  "and  that  may  take  into  account 
the  eventual  possibility  of  economic 
dislocation  or  fundemiental  alterations 
in  those  markets  in  which  the  contractor 
currently  does  business"  from  the  first 
sentence  in  the  current  paragraph  (a), 
the  Councils  may  be  unintentionally 
narrowing  the  allowability  of  economic 
planning  costs.  Specifically,  the 
respondent  stated  that  "costs  associated 
with  the  generalized  planning  of 
possible  divestitiu^s  may  no  longer  be 
considered  economic  planning  costs  by 
auditors  and  ACOs  but  be  considered 
unallowable  organization  costs  instead." 

Councils '  response:  Partially  concur. 
It  was  not  the  Council's  intent  to  change 
the  scope  of  this  cost  principle;  the 
Councils  simply  concluded  that  the 
phrase  in  question  was  unnecessary. 
But,  since  industry  believes  its  deletion 
would  narrow  the  allowability  of  costs 
under  this  cost  principle,  the  phrase  is 
reinstated  to  the  first  sentence  in 
paragraph  (a).  However,  the  Councils 
also  want  to  go  on  record  as  not  agreeing 
with  the  assertion  that  plaiming  costs 
related  to  divestiture  efforts  are 
economic  planning  costs  covered  by  this 
cost  principle.  Efforts  by  a  contractor  to 
analyze  future  market  conditions  and 
assess  the  impact  of  those  conditions  on 
its  current  organization  are  economic 
planning  costs.  Any  efforts  by  a 
contractor  to  analyze,  initiate,  or  change 
its  ciurent  organization  to  meet  future 
market  conditions  are  organization  or 
reorganization  costs  covered  luider  FAR 
31.205-27,  Organization  costs. 
Contractors'  general  long-range  planning 
efforts  involving  the  contractor's 
organization  will  need  to  be  reviewed 
on  a  case-by-case  basis. 

Comment  2:  Revise  proposed  FAR 
31.205-12(a).  The  respondent  believes 
that  it  is  not  necessary  to  include  the 
words  "determining  the  allowability  of 
in  the  last  sentence  of  paragraph  (a), 
since  there  is  no  determination  to  be 
made  under  FAR  31.205-38,  Selling 
costs,  regarding  the  allowability  of  other 
market  planning  costs. 

Councils'  response:  Concxu'.  The 
Councils  agree  and  have  deleted  the 
phrase  from  the  last  sentence  in 
paragraph  (a). 


FAR  31.205-13,  Employee  Morale. 
Health,  Welfare,  Food  Service,  and 
Dormitory  Costs  and  Credits 

Comment  3:  Delete  proposed  FAR 
31.205-13(d).  The  respondent 
recommended  the  elimination  of 
paragraph  (d)  regarding  the  cost 
allowability  of  food  and  dormitory 
services  provided  for  employees.  The 
respondent  states  that  differing 
interpretations  on  how  to  apply  the 
detailed  provisions  in  paragraph  (d) 
often  occur.  The  respondent  believes 
that  the  Government  would  still  be 
adequately  protected  by  FAR  31.201-3, 
Determining  reasonableness,  even  if 
paragraph  (d)  is  eliminated. 

Councils'  response:  Nonconcur.  This 
section  of  the  cost  principle  clarifying 
the  allowability  of  dining  facilities  costs 
is  statutorily  required  by  10  U.S.C.  2324 
{f)(l)(G)  and  41  U.S.C.  256  (f)(1)(G).  In 
addition,  while  the  respondent  provided 
some  examples  where  they  believe 
subjective  and  interpretational 
differences  may  occur,  they  did  not  cite 
any  specific  cost  principle  language  that 
is  problematic.  The  Councils  believe  the 
current  cost  principle  language  provides 
adequate  criteria  for  properly 
determining  cost  allowability  in  their 
examples. 

FAR  31.205-46,  Travel  Costs 

Comment  4:  Revise  proposed  FAR 
31.205-46.  The  respondent  has  no 
objection  to  the  deletion  of  the  current 
paragraphs  (b)  and  (c)  to  remove 
duplicative  coverage.  However,  the 
respondent  believes  this  cost  principle 
can  be  further  streamlined  by  removing 
the  existing  per  diem  ceiling  limitations 
on  the  costs  incurred  for  lodging,  meals, 
and  incidentals  by  allowing 
reimbursement  of  such  costs  on  a 
"reasonable  charge"  basis.  The 
respondent  pointed  out  its  endorsement 
of  the  Government's  proposed  rule 
associated  with  FAR  case  1994-753. 
Travel  Costs. 

Councils'  response:  Partially  concur. 
The  Councils  agreed  to  delete 
paragraphs  (b)  and  (c)  to  remove 
duplicative  coverage. 

The  recommendation  to  remove  the 
existing  per  diem  ceiling  limitations 
provided  in  paragraph  (a)(2)  for  lodging, 
meals,  and  incidental  expenses  is 
outside  the  scope  of  this  case.  During 
the  deliberations  on  FAR  case  1994- 
753,  Travel  Costs,  several  respondents 
raised  concerns  over  the  potential  for 
increased  costs  to  the  Government  and 
potential  inequities  between  the 
treatment  of  contractor  travel  costs  and 
Federal  employee  travel  costs.  The  FAR 
Council  placed  the  case  on  hold  in 
November  2001.  pending  resolution  of 


these  concerns.  The  Councils  have  not 
identified  procedures  to  mitigate  the 
risks  associated  with  the  proposed 
change  to  the  travel  cost  principle  and 
are  taking  no  further  action  on  FAR  case 
1994-753. 

General  Reformatting  of  FAR  31.205 

Comment  5:  The  respondent  also 
recommended  that  the  Councils 
consider  a  general  reformatting  of  FAR 
part  31,  Contract  Cost  Principles  and 
Procedures.  Specifically,  consideration 
should  be  given  to  establishing  a 
uniform  structure  for  the  selected  costs 
detailed  in  FAR  31.205,  which  the 
respondent  believes  will  increase  the 
clarity  and  understanding  of  the  cost 
principles  and  thereby  reduce 
misinterpretation. 

Councils'  response:  Nonconcur.  The 
Councils  are  unaware  of  any  significant 
clarity  problems  with  the  current  FAR 
cost  principles  and  see  no  benefit  in  this 
recommendation.  While  it  is  true  that 
the  cost  principles  do  not  all  share  an 
identical  format,  it  does  not  follow  that 
this  makes  them  difficult  to  understand. 
Moreover,  such  a  comprehensive 
revision  of  the  cost  principles  could 
actually  increase  disputes  by 
substituting  new  wording  for 
longstanding,  court-tested  language. 

Of  the  48  current  FAR  cost  principles, 
16  are  only  one  paragraph  long,  and  11 
more  are  only  two  or  three  paragraphs 
long.  The  Councils  question  the  need  to 
"force-fit"  such  short  cost  principles 
into  a  uniform  format,  particularly  in 
the  absence  of  any  significant  clarity 
problems.  Not  only  would  the 
recommended  general  reformatting  of 
the  cost  principles  be  difficult  to 
accomplish,  but  it  would  also  offer  no 
obvious  benefit  to  either  industry  or  the 
Government. 

The  Councils  recommend  instead  that 
industry  continue  to  identify  those 
individual  cost  principles  which  it 
views  as  problematic  and  to  provide 
specific  proposals  for  appropriate 
revisions.  It  should  be  noted  that  the 
continuing  Defense  Procurement  and 
Acquisition  Policy  initiative  to  reduce 
accounting  and  administrative  burdens 
in  the  cost  principles,  without 
jeopardizing  the  Government's  interests, 
has  resulted  in  significant  changes  or 
deletions  involving  more  than  20 
different  cost  principles  to  date, 
including  the  recent  major  revisions  to 
the  relocation  cost  principle  (FAR 
31.205-35)  that  made  employee  "tax 
gross-ups"  and  spouse  employment 
assistance  payments  allowable  for  the 
first  time,  as  well  as  increased  the 
maximum  allowable  lump-sum  amount 
for  miscellaneous  expenses  from  $1 .000 
to  $5,000.  In  addition,  cost  principle 
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streamlining  cases  are  rurrt-ntlv  in 
process  regarding  compensation  (FAR 
31  205-6),  training  and  education  (FAR 
:n. 205-44).  selling  (FAR  H. 205-38), 
depreciation  (FAR  )1  205-11),  and 
expanded  relocation  lump-sum  (F.-\R 
31.205-35)  The  (Councils  continue  to 
believe  that  such  a  case-bv-case 
cooperative  effort  with  industry  offers 
the  best  opportunitv  for  meaningful 
change  in  this  often  tontrovf-rsial  art-a 

This  IS  not  a  significant  regulatory 
acti(m  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Fxecutive 
Ordpr  12866,  Regulatory  Planning  and 
Review,  dated  September  30.  1993   This 
rule  IS  not  a  ma|ur  rule  under  5  U  S.C. 
804 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
.Administration  certify  that  this  final 
rule  will  not  have  a  sigruficant 
economic  impact  on  a  substantial 
number  uf  small  entities  within  the 
meaning  of  the  Regulatory  Flexihilitv 
Act,  5  U  S.C.  601.  ft  sec/  ,  because  most 
contracts  awarded  to  small  entities  use 
simplified  acquisition  procedures  or  are 
awarded  on  a  competitive,  fixed-pri(  t' 
basis,  and  do  not  require  application  of 
the  cost  pnnciple  discussed  in  this  rule. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  applv  because  the  changes  to  the 
FAR  do  not  impose  intormatiLin 
collection  requirements  that  rf-quirc  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
sfq 

List  of  Subjects  in  48  CFR  Part  31 

G(5vernment  procurement 

Dated   Sfptembpr  24.  20U  1 
Laura  G.  .\uletta, 
Dirfctur.  Acquisition  Policy  Division. 

■  Therefore.  DoD,  GSA.  and  NASA 
amend  48  C^FR  part  31  as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

■  1,  Theauthontvi  itation  fnr4Hf:FR 
part  31  IS  revised  to  read  as  follows: 

Authority:  40  1'  S.C.  121(cJ;  10  U.S.C. 
chdl)t^■r  1  r  and  42  U.S.C.  2473(c). 

31.205-6     [Amended] 

■  2  .Amend  section  3  1 .205-6  in 
paragraph  (m)(21  hv  removing  "(sep 

31  20,5-46(0)    and  adding  •■(see  3 1.205- 

46(d))"  in  Its  place, 

■  3  Revise  section  31  205-12  to  read  as 
follows: 


31 .205-12     Economic  planning  costs, 

Kconomu:  planning  costs  are  the  costs 
of  general  long-range  management 
planning  that  is  conc;erned  with  the 
future  overall  development  of  the 
contractor's  business  and  that  may  take 
into  ac(  (lunt  the  eventual  possibility  of 
economic  dislocations  or  fundamental 
idteratiims  in  those  markets  in  which 
thf  contractor  currently  does  business. 
He  oiiomic  planning  costs  are  allowable 
Economic  planning  costs  do  not  include 
organization  or  reorgai.ization  costs 
covered  bv  31205-27   See  31.205-38 
for  market  planning  costs  other  than 
eccmomic  planning  c:osts 
■  4  .'\niend  section  31  205-13  by 
revising  paragraphs  (a),  (d).  and  (f)  to 
read  as  follows 

31.205-13     Employee  morale,  health, 
welfare,  food  service,  and  dormitory  costs 
and  credits. 

id)  Aggregate  costs  incurred  on 
activities  designed  to  improve  working 
(  onditions.  employer-emplovee 
relations,  emplovee  morale,  and 
employee  performance  (less  income 
generateci  bv  these  activities)  are 
allowable  subjec  t  to  the  limitations 
( (intained  in  this  subsection   Some 
examples  of  allowable  activities  are — 

(1)  House  publications: 

(2)  Health  clinics; 

(3)  Wellness/fitness  centers; 

(4)  Fniplovee  ( ounseling  services;  and 

(5)  Food  and  dormitory  services  for 
the  contractor's  employees  at  or  near  the 
contractor's  facilities.  These  services 
inc;lude — 

(i)  Operating  or  furnishing  facilities 
for  cafeterias,  dining  rooms,  c:anteens. 
lunch  wagons,  vending  machines,  living 
accommodations;  and 

(ii)  Similar  types  of  services. 
*         *         •         •  * 

fd)(l  1  The  allowability  of  food  and 
dormitory  losses  are  determined  bv  the 
following  factors 

(i)  I,os,'".es  from  operating  fooc^  and 
dormitory  services  are  allowable  only  if 
the  contractors  objective  is  to  operate 
such  services  on  a  break-even  basis. 

(ii)  Lossesfcsustained  because  food 
seryic:es  or  lodging  ac  i  onimc)dations  are 
furnished  witiiout  (  h.irge  Or  at  prices  or 
rates  which  obviously  would  not  be 
(  onducive  to  the  ac:c:r)mplishment  of  the 
ob)ec:tive  in  paragraph  (d)(l)(i)  of  this 
subsec  tion  are  not  allowable.  exc:ept  as 
describee!  in  paragraph  (d)(l)(iii)  of  this 
subsection 

(iii)  A  loss  nidv  be  .illowed  to  the 
extent  that  the  contrac  tor  can 
demonstrate  that  unu.sual  c:irc:umstances 
exist  such  that  even  with  efficient 
management,  operating  the  services  on 
a  fireak-even  basis  would  recjuire 
charging  inordiiiateU  high  prices,  or 


prices  or  rates  higher  than  those  charged 
bv  commercial  establishments  offering 
the  same  services  in  the  same 
geographical  areas.  The  following  are 
examples  of  unusual  circumstances: 

(A)  The  contractor  must  provide  food 
or  dormitory  services  at  remote 
locations  where  adequate  commercial 
facilities  are  not  reasonably  available. 

(B)  The  contractor's  charged  (but 
unproductive)  labor  costs  would  be 
excessive  if  the  services  were  not 
available. 

(C)  If  cessation  or  reduction  of  food  or 
dormitory  operations  will  not  otherwise 
yield  net  cost  savings. 

(2)  Costs  of  food  and  dormitory 
services  shall  include  an  allocable  share 
of  indirect  expenses  pertaining  to  these 
activities. 
***** 

(f)  Contributions  by  the  contractor  to 
an  employee  organization,  including 
funds  firom  vending  machine  receipts  or 
similar  sources,  are  allowable  only  to 
the  extent  that  the  contractor 
demonstrates  that  an  equivalent  amount 
of  the  costs  incurred  by  the  employee 
organization  would  be  allowable  if 
directly  incurred  by  the  contractor. 

31 .205-46    [Amended] 

■  5.  Amend  section  3 1.205^6  as 
follows: 

■  a.  Remove  paragraphs  (b)  and  (c),  and 
redesignate  paragraphs  (d),  (e),  and  (f)  as 
(b),  (c),  and  (d).  respectively;  and 

■  b.  In  the  introductory  text  of  newly 
designated  paragraph  (c)(2),  remove 

"paragraph  (d)"  each  time  it  appears 
(twice)  and  add  "paragraph  (b)"  in  their 
place;  and  remove  "subparagraph  {e)(3)" 
and  add  "paragraph  (c)(3)"  in  its  place. 

|FR  [Jo(  .  03-24589  Filed  9- .30-03,  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  8  and  24 

[FAC  2001-16;  Item  IX] 

Federal  Acquisition  Regulation; 
Technical  Amendments 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  makes 
amendments  to  the  Federal  Acquisition 
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Regulation  (FAR)  in  order  to  update 
references  and  make  editorial  changes. 
DATES:  Effective  Date:  October  1,  2003. 
-f  OR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  (202) 
501—4755,  for  information  pertaining  to 
status  or  publication  schedules.  Please 
cite  FAC  2001-16,  Technical 
Amendments. 

List  of  Subjects  in  48  CFR  Parts  8  and 

24 

Government  procurement. 

Dated:  September  24,  2003. 
Laura  G.  Auletta, 

Director.  Acquisition  Policy  Division. 
m  Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  8  and  24  as  set  forth 
below: 

■  1 .  The  authority  citation  for  48  CFR 
parts  8  and  24  is  revised  to  read  as 
follows: 

Authority:  40  U.S.C.  121(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  8— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

■  2.  Amend  section  8.404  by  revising  the 
first  sentence  of  paragraph  (b)(6)  to  read 
as  follows: 

8.404    Using  sched-jles. 

***** 

(b)  *   *   * 

(6)  *   *   *  When  conducting 
evaluations  and  before  placing  an  order, 
consider  including,  if  available,  one  or 


more  small  business,  veteran-owmed 
small  business,  service-disabled 
veteran-owned  small  business, 
HUBZone  small  business,  woman- 
owned  small  business,  and/or  small 
disadvantaged  business  schedule 
contract or(s).  *   *   * 


PART  24— PROTECTION  OF  PRIVACY 
AND  FREEDOM  OF  INFORMATION 

§24.202    [Amended] 

■  3.  Amend  section  24.202  by— 

■  a.  Removing  the  em  dash  at  the  end  of 
the  introductory  text  of  paragraph  (aj; 

■  b.  Removing  paragraph  (a)(1);  and 

■  c.  Removing  paragraph  designation 
"(a)(2)"  and  the  word  "Set"  and  adding 
"set"  in  its  place. 

[FR  Doc.  03-24590  Filed  9-30-03;  8:4.'i  am] 

BILUNG  CODE  6820-EP-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Regulation;  Small 
Entity  Compliance  Guide 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 

List  of  Rules  in  FAC  2001-16 


and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Small  Entity  Compliance  Guide. 

SUMMARY:  This  document  is  issued 
under  the  joint  authority  of  the 
Secretary  of  Defense,  the  Administrator 
of  General  Services  and  the 
Administrator  for  the  National 
Aeronautics  and  Space  Administration. 
This  Small  Entity  Compliance  Guide  has 
been  prepared  in  accordance  with 
Section  212  of  the  Small  Business 
Regulator}'  Enforcement  Fairness  Act  of 
1996.  It  consists  of  a  summary  of  rules 
appearing  in  Federal  Acquisition 
Circular  (FAC)  2001-16  which  amends 
the  FAR.  An  asterisk  (*)  next  to  a  rule 
indicates  that  a  regulator}'  flexibility 
analysis  has  been  prepared.  Interested 
parties  may  obtain  further  information 
regarding  these  rules  by  referring  to  FAC 
2001-16  which  precedes  this  document. 
These  documents  are  also  available  via 
the  Internet  at  http://w"i\-v^-.arnet.gu\/fnr. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurie  Duarte,  FAR  Secretariat,  (202) 
501-4225.  For  clarification  of  content, 
contact  the  analyst  whose  name  appears 
in  the  table  below. 


Item 


Subject 


FAR  case 


Analyst 


•  IV 


V  ... 

VI  .. 

VII  . 
VIII 
IX  .. 


Central  Contractor  Registration  

Electronic  Commerce  in  Federal  Procurement  

Unique  Contract  and  Order  Identifier  Numbers  (Interim) 

Procurements  for  Defense  Against  or  Recovery  From  Terrorism  or  Nuclear.  Biological. 
Chemical  or  Radiological  Attack;  and  Temporary  Emergency  Procurement  Authority. 

Notification  of  Overpayment,  Contract  Financing  Payments 

Caribbean  Basin  Country— Dominican  Republic 

Prohibited  Sources 

Economk:  Planning,  Employee  Morale,  and  Travel  Cost  Principles  

Technical  Amendments. 


2002-018 
1997-304 
2002-025 
2002-026 
2002-003 
2001-005 
2003-006 
2001-015 
2002-001 


Pamell. 
Davis. 
Zatfos 
Zaftos 

Pamell 
Davis 
Davis 
Loeb 


Item  I — Central  Contractor  Registration 
(FAR  Case  2002-018) 

This  final  rule  amends  FAR  parts  1, 
2,  4,  13,  32,  and  52  to  require  contractor 
registration  in  the  Central  Contractor 
Registration  (CCR)  database  prior  to 
award  of  any  contract,  basic  agreement, 
basic  ordering  agreement,  or  blanket 
purchase  agreement  on  or  after  October 
1,  2003.  In  addition,  the  rule  requires 
contracting  officers  to  modify  existing 
contracts  whose  period  of  performance 
extends  beyond  December  31,  2003,  to 


require  contractors  to  register  in  the 
CCR  database  by  December  31,  2003. 

Item  II — Electronic  Commerce  in 
Federal  Procurement  (FAR  Case  1997- 
304) 

This  final  rule  implements  section 
850  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998. 
Public  Law  105-85,  and  section  810  of 
the  Floyd  D.  Spence  National  Defense 
Authorization  Act  for  Fiscal  Y'lar  2001. 
Public  Law  106-398.  Section  850 


amends  titles  10.  15.  40,  and  41  of  the 
United  States  Code  to  eliminate  the 
preference  for  electronic  commerce 
within  Federal  agencies  to  be  conducted 
on  the  Federal  Acquisition  Computer 
Network  (FACNET)  computer 
architecture.  Section  810  amends  41 
U.S.C.  416  and  15  U.S.C.  637  to  allow 
solicitation  notices  to  be  published  via 
a  single  Governmentwide  point  of  entry 
on  the  Internet  designated  in  the  F.AR  or 
via  the  Commerce  Business  Daily  (CBD). 
The  objectives  of  the  rule  are  (1 )  to 
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designate  a  single  Govemmentwide 
point  of  entry  on  the  Internet,  bttp:// 
www.fedbizopps.gov.  where  agencies  are 
required  to  provide  convenient  and 
universal  public  access  to  information 
on  their  procurement  opportunities,  and 
(2)  to  require  electronic  access  to  notices 
of  solicitation  through  the  single 
Govemmentwide  point  of  entn.'  as  a 
replacement  for  paper  (or  electronic] 
publication  in  the  CBD. 

Item  in — Unique  Contract  and  Order 
Identifier  Numbers  (FAR  Case  2002- 
025) 

This  interim  rule  amends  the  FAR  to 
require  each  reporting  agency  to  assign 
a  unique  procurement  instrument 
identifier  (PIIDl  for  every  contract, 
purchase  order.  BCLA,  Basic  Agreement. 
and  BPA  reported  to  the  Federal 
Procurement  Data  System;  and  to  havp 
in  place,  no  later  than  (October  1.  200i. 
a  process  that  will  ensure  that  each  PIID 
reported  to  FPDS  is  unique. 
Govemmentwide.  and  will  remain  so  for 
at  least  20  years  from  the  date  of 
contract  award 

Item  rv — Procurements  for  Defense 
Against  or  Recovery  From  Terrorism  or 
Nuclear,  Biological,  Chemical  or 
Radiological  Attack,  and  Temporary 
Emergency  Procurement  Authority 
(FAR  Cases  2002-026  and  2002-003) 

This  rule  finalizes  interim  rules  2002- 
026  and  2002-003,  which  increased  the 
amount  of  the  micro-purchase  threshold 
and  the  simplified  acrquisition  threshold 
and  provide  e.xpanded  aci:ess  to 
streamlined  procedures  for 
procurements  of  supplies  or  services  by 
or  for  an  executive  agency  that  are  to  be 
used  to  facilitate  (iefense  against  or 
recovery'  from  terrorism  or  nuclear, 
biological,  chemical,  or  radiological 
attack. 

This  final  rule  also  amends  the  FAR 
to  add  the  querying  of  commercial 
databases  that  provide  information 


relevant  to  the  agency  acquisition  as  a 
technique  for  conducting  market 
research 

Item  V — Notification  of  Overpayment, 
Contract  Financing  Payments  (FAR 
Case  2001-005) 

This  final  rule  amends  FAR  parts  12, 
32.  and  52  to  require  the  contractor  to 
notif\'  the  contracting  offic:er  if  the 
Government  overpays  when  making  an 
invoice  payment  or  a  contrac:t  financing 
payment  under  either  a  commercial 
item  or  a  noncommerc:ial  item  contract. 

Item  VT — Caribbean  Basin  Country — 
Dominican  Republic  (FAR  Case  2003- 
006) 

This  final  rule  amends  FAR  25  003, 
25  400,  and  the  clauses  at  FAR  52.212- 
5.  Contract  Terms  and  Conditions 
Required  to  Implement  Statutes  or 
Executive  Orders — Commercial  Items, 
and  P\-\R  52  225-5.  Trade  Agreements. 
to  implement  the  direction  of  the  USTR 
to  reinstate  the  treatment  of  certain 
products  of  the  Dominican  Republic  as 
eligible  products  unde^r  ac(juisiti(jns 
subject  to  the  Trade  Agreements  Act,  as 
published  by  the  USTR  in  the  Federal 
Register  at  fiH  FR  27883,  May  21.  2003. 
This  change  will  allow  (iovt^rnment 
purchase  of  produc:ts  originating  in  the 
Dominican  Republic:  that  are  not 
Hxc:luded  from  duty  free  treatment 
under  14  {'Si.   2703(b).  unless 
otherwise  restricted  by  law. 

Item  VII— Prohibited  Sources  (FAR 
Case  2001-015) 

This  final  rule  removes  Serbia,  the 
Taliban-controlled  regions  of 
,\fghanistan.  and  Irac{  from  the  list  i^f 
prohibited  source's  and  points  the 
contracting  offic:er  to  lists  of  entities  and 
individuals  subject  to  economic 
sanctions  that  are  available  at  http:// 
ivMvi  t^pls.i>nv/Tt'rListl  html  The 
{  ontracting  officer  is  no  longer 
authorized  in  unusual  (:irc;umstances  to 


acquire  for  use  outside  the  United  States 
supplies  or  services  restricted  by  this 
section,  unless  specifically  authorized 
by  the  OFAC.  However,  OFAC  has 
granted  authority  to  Departrtient  of 
Defense  personnel  to  make  emergency 
acquisitions  in  direct  support  of  U.S.  or 
allied  forces  deployed  in  military 
contingency,  humanitarian,  or 
peacekeeping  operations  in  a  country'  or 
region  subject  to  economic  sanctions 
administered  by  OFAC. 

Item  VIII — Economic  Planning, 
Employee  Morale,  and  Travel  Costs 
Principles  (FAR  Case  2002-001) 

This  final  rule  amends  the  FAR  to 
revise  three  cost  principles:  (1)  FAR 
3 1 .205-12,  Economic  planning  costs:  (2) 
FAR  31.205-13,  Employee  morale, 
health,  welfare,  food  service,  and 
dormitory  costs  and  credits;  and  (3)  FAR 
31.205-46,  Travel  costs.  The  changes 
restructure  the  paragraphs  and  remove 
unnecessary  and  duplicative  language  to 
increase  clarity  and  readability.  The  rule 
does  not  change  the  allowability  of 
costs.  The  case  was  initiated  to  consider 
suggestions  made  at  a  series  of  public 
meetings.  This  rule  is  of  particular 
interest  to  contractors  and  contracting 
officers  who  use  cost  analysis  to  price 
contracts  and  modifications,  and  who 
determine  or  negotiate  .•■easonable  costs 
in  accordance  with  a  clause  of  a 
contract,  e.g..  price  revision  of  fixed- 
price  incentive  contracts,  terminated 
contracts,  or  indirect  cost  rates. 

Item  IX — Technical  Amendments 

This  amendment  makes  editorial 
changes  at  FAR  8.404(b)(6)  and 
24.202(a). 

[)dtf'(i:  September  24.  2003. 
Laura  G.  .^ulfetta, 

Dirt'i  tor.  .Arquisiti<}n  Policy  Division 
|FR  Uo(    0.3-24.591  Filed  9-30-03;  8:4.5  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  275  and  279 

[Release  No.  IA-2176:  File  No.  S7-2&-02] 
RIN  323S-AH  26 

Custody  of  Funds  or  Securities  of 
Clients  by  Investment  Advisers 

AGENCY:  Securities  and  Exchange 
Commission  (the  "Commission"). 
ACTION:  Final  rule. 

SUMMARY:  The  Commission  is  adopting 
amendments  to  the  custody  rule  under 
the  Investment  Advisers  Act  of  1940. 
The  amendments  modernize  the  rule  bv 
conforming  the  rule  to  modern  custodial 
practices  and  requiring  advisers  that 
have  custodv  of  c:lient  funds  or 
securities  to  maintain  those  assets  with 
broker-dealers,  banks,  or  other  qualified 
custodians.  The  amended  rule  also 
provides  a  definition  of  'custody"  and 
illustrates  circumstances  under  which 
an  adviser  has  c:ustod\'  of  client  funds 
or  securities.  The  amendments  are 
designed  to  enhance  protections  for 
client  assets  while  reducing  burdens  on 
advisers  that  have  custodv  oi  client 
assets. 

DATES:  Effective  Date:  November  5. 
2003.  Compliance  Date:  .■Xpril  1 .  2004 
FOR  FURTHER  INFORMATION  CONTACT: 

Vivien  Liu.  Senior  (Counsel,  or  lennifer 
L.  Sawin.  Assistant  Director,  at  202- 
942-0719  or  lArules'Sisec.gov.  Office  of 
Investment  Adviser  Regulation,  Division 
of  Investment  Management.  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  NW..  Washington.  DC  20549- 
0506 

SUPPLEMENTARY  INFORMATION:  The 

Commission  is  adopting  amendments  to 
rule  206(41-2  !17  CFR  275  206(4)-2) ' 
under  the  Investment  Advisers  Act  of 
1940  (15  U.S.C.  80b)  (the  "Advisers 
.•\ct  ■  or  "Act"!  and  to  Part  lA.  Item  9 
and  Part  II,  Item  14  of  Form  ADV  (17 
CFR  279.1). 

Table  of  Contents 

Exe(  utive  Suinrnary 
1   Ba(  kground 
11.  Discussion 

.A  Definition  of  Custody 

B   Use  of  Qualified  Custodians 

C.  Delivery  of  Account  Statements  to 
Clients 

D.  Exemptions 

1.  Registered  Investment  Companies 

2.  Pooled  Investment  Vehicles 
3   Registered  BrnkerDealers 


E   .'Xmendrneiits  to  Form  ADV 
ill    Kffec  tive  Ddte 
IV  Consiiierdtion  ot  Promotion  of  Efficiencv. 

Competition,  and  Cdpital  Formation 
V.  Cost-Benefit  .Analysis 

VI  PapfTWork  Reduction  .Ai  I 

VII  Final  Kegulalorv  Flexibility  .Analysis 

VIII  ,Stdtutor\  .Authorit\ 
Text  of  Rule 

Executive  Summary 

The  Commission  is  amending  rule 
206(4)-2,  the  custody  rule  under  the 
Advisers  Act,  to  reflect  modern 
custodial  practices  and  clarify 
circumstances  under  whic:h  an  adviser 
has  c:ustody  of  i;lient  assets.  The 
amendments  recjuire  advisers  that  have 
custodv  to  maintain  c:lient  funds  and 
securities  with  a  broker-dealer,  bank,  or 
other  "(jualified  custodian."  If  the 
c|ualified  custodian  sends  account 
.statements  directly  to  an  adviser's 
flients.  the  adviser  is  relieved  from 
sending  its  own  act:ount  statements  and 
from  undergoing  dn  annual  surprise 
examination  The  amendments  also  add 
a  definition  of  "custody"  to  the  rule  and 
illustrate  (:in:uinstaru:es  under  which  an 
adviser  has  custodv  ot  client  funds  or 
securities.  Finallv,  the  amendments 
remove  tht>  Form  ,\DV  requirement  that 
ad\  isers  with  custodv  include  an 
audited  balance  sheet  in  their  disclosure 
brochure  to  clients. 

I.  Background 

Rule  206(4 )-2  regulates  the  custody 
practices  of  advisers  registered  under 
the  Advisers  .Act.  The  rule  requires 
advisers  that  have  custody  of  client 
securities  or  funds  to  implement  a  set  of 
controls  designed  to  protect  those  client 
assets  from  being  lost,  misused, 
misappropriated  or  subject  to  the 
advisers'  financial  reverses. 

Last  year  we  proposed  comprehensive 
amendments  to  rule  206(4)-2.  (Jur 
proposal  was  designed  to  enhance  the 
protections  afforded  to  advisory  clients' 
assets,  harmonize  the  rule  with  current 
custodial  [jractices.  and  clarifv 
circumstances  under  which  advisers 
have  custody  -  We  received  49  comment 
letters  in  response  to  our  proposed  rule. 
Commenters  stronglv  supported  the 
approat:h  of  the  proposal.  One  noted 
tJiat  our  proposal  would  replace  "highly 
detaih'd  (  ompliance  requirements  with 
an  overall  regulatory  framework  in  order 
to  achieve  greater  accountability  and 
transparency  of  transactions  in  client 
ac:counts."  '  We  are  adopting  the 


amendments  to  rule  206(4)-2  with 
certain  changes  that  respond  to 
commenters'  recommendations. 

II.  Discussion 

A   Definition  of  Custody 

We  have  added  to  the  rule  a  definition 
of  the  term  "custody."  An  adviser  has 
custody  of  client  assets,  and  therefore 
must  comply  with  the  rule,  when  it 
holds,  "directly  or  indirectly,  client 
funds  or  securities  or  [has]  any  authority 
to  obtain  possession  of  them"'*  We 
provide  three  examples  designed  to 
illustrate  circumstances  under  which  an 
adviser  has  custody  of  client  funds  or 
securities,  Commenters  agreed  that  the 
examples  will  be  helpful  to  advisers. 

The  first  example  clarifies  that  an 
adviser  has  custody  when  it  has 
possession  of  client  funds  or  securities, 
even  briefly.^'  An  adviser  that  holds 
clients'  stock  certificates  or  cash,  even 
temporarily,  puts  those  assets  at  risk  of 
misuse  or  loss.  The  amendments, 
however,  expressly  exclude  inadvertent 
receipt  by  the  adviser  of  client  funds  or 
securities,  so  long  as  the  adviser  returns 
them  to  the  sender  within  three 
business  days  of  receiving  them.^*  The 
rule  does  not  permit  advisers  to  forward 


'  I  nles,-.  iitherwiSR  noted,  wtien  we  refer  to  rule 
JOh(4l-2  or  ariv  pdragraph  of  tfie  rule,  we  are 
referring  to  1 7  CFR  275.20t>(4)-2  of  the  Code  of 
Federal  Regulations  in  which  the  rule  is  published. 


'  Custodv  of  Funds  or  Secuntips  of  CUents  by 
Investment  Advisers.  Investment  .^(lvisers  Release 
No.  2044  (July  18.  2002)  |67  FR  48.S79  (July  25, 
2002)1  CProposing  Release"). 

'  See  Summary  of  Comments  prepared  hy  our 
staff,  available  in  our  Public  Reference  Room  in  File 


No.  .S7-28-()2,  and  on  our  Web  .site  at  http:// 
wwM  sec.finv  rulfs'extm  s72802rsurnn>  htm. 

■*  .Amended  rule  20fi(4|-2(c)(l]   One  commeiiter 
asked  whether  an  adviser  with  multiple  lines  of 
busines.s  within  the  same  corporation  or  other 
business  entity  has  "custody  "  if  its  non-advisorv 
business  gives  the  adviser  or  its  personnel  authoritv 
to  obtaui  customers'  funds  or  securities   For 
example,  an  adviser  might  provide  investment 
advice  and  also  offer,  separately,  a  liill-paying 
service  through  which  the  advisers  employees  gain 
signatorv  power  over  a  customer's  checking 
ac  ( mini   It  the  customer  is  not  an  advisory  (  lieni 
of  the  adviser,  the  adviser  does  not  have  custody 
of  "client  funds  and  securities."  If,  however,  the 
customer  is  also  an  advisorv  client,  the  adviser  has 
access  to  a  client  s  assets,  and  therefore  has 
custody,  even  though  that  access  arises  through  a 
separate  line  of  business. 

The  same  access  could  also  arise  through  an 
affiliate  of  the  adviser.  .An  adviser  may.  for 
example,  have  (  ustody  if  Us  affiliate  holds  hinds  or 
securities  of  the  adviser's  clients  under 
I  irt  umstances  in  which  the  adviser  or  its  personnel 
have  access  to  those  client  assets  through  the 
affiliate.  Our  staff  previouslv  has  expressed  similar 
views  in  CrncktT  Investment  Management  Corp.. 
SEC  Staff  Letter  I.Apr   14.  19781. 

'.Amended  rule  2l)b(4)-2(r:)(l  |(i).  In  our  proposed 
rule,  our  first  example  of  custody  referred  to 
■possession  or  ( cinlrol  '  of  client  funds  or  securities, 
but  i:ommenters  suggested  that  the  term  "control  " 
improperlv  suggested  tfiat  an  adviser  that  merely 
has  trading  authority  over  a  client's  set  urities 
account  has  custodv  for  purposes  of  the  rule  .See 
infra  note  We  believe  that  the  definition  and  other 
examples  make  it  clear  that  an  adviser  has  custody 
when  It  can  control  client  hinds  or  securities  for 
purposes  other  than  authorized  trading,  and  that  the 
word  "(  ontrol"  is  therefore  not  needed  in  the  first 
example 

"We  had  proposed  requiring  the  adviser  to  return 
the  funds  and  securities  in  one  day,  but 
commenters  suggested  that  a  longer  period  was 
needed  to  reduce  inadveiient  violations  of  the  nile. 
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clients'  funds  and  securities  without 
having  "custody,"  although  advisers 
may  certainly  assist  clients  in  such 
matters.^  In  addition,  the  amendments 
clarify  that  an  adviser's  possession  of  a 
check  drawn  by  the  client  and  made 
payable  to  a  third  party  is  not 
possession  of  client  funds  for  purposes 
of  the  custody  definition.* 

The  second  example  clarifies  that  an 
adviser  has  custody  if  it  has  the 
authority  to  withdraw  funds  or 
securities  from  a  client's  accoimt.^  An 
adviser  with  power  of  attorney  to  sign 
checks  on  a  client's  behalf,  to  with'(kaw 
funds  or  securities  from  a  client's 
account,  or  to  dispose  of  client  funds  or 
securities  for  any  pvupose  other  than 
authorized  trading  has  access  to  the 
client's  assets.^"  Similarly,  an  adviser 
authorized  to  deduct  advisory  fees  or 
other  expenses  directly  from  a  client's 
account  has  access  to,  and  therefore  has 
custody  of,  the  client  funds  and 
securities  in  that  accoimt.'^  These 
advisers  might  not  have  possession  of 
client  assets,  but  they  have  the  authority 
to  obtain  possession. 

Several  commenters  suggested  that  we 
change  the  definition  of  "custody"  to 
exclude  advisers'  access  to  client  funds 
through  fee  deductions.  We  are  not 
adopting  this  suggestion.  Removing  this 
form  of  custody  from  the  definition, 
would  mean  that  clients  would  not 
receive  the  quarterly  account  statements 


"  We  understand  that  some  advisers  meet  with 
clients  to  prepare  or  compile  documents,  including 
stock  certificates,  for  forwarding  to  a  custodian  or 
third  party.  Nothing  in  the  amended  rule  suggests 
that  preparing  these  documents  with  a  client  gives 
the  adviser  "custody."  , 

«  C:hecks  payable  to  an  adviser  for  payment  of 
advisory  or  similar  fees  due  to  the  adviser  also  do 
not  represent  "client  funds"  within  the  meaning  of 
the  custody  rule  and  therefore  advisers  would  not 
have  custody  as  a  result  of  receiving  those  checks. 
An  adviser  would,  however,  have  custody  of  client 
funds  if  it  holds  a  check  drawn  by  the  client  and 
made  payable  to  the  adviser  with  instructions  to 
pass  the  funds  through  to  a  custodian  or  to  a  third 
party. 

s  Amended  rule  206(4)-2(c)(l)(ii). 

'"  An  adviser's  authority  to  issue  instructions  to 
a  broker-dealer  or  a  custodian  to  effect  or  to  settle 
trades  does  not  constitute  "custody."  Clients' 
custodians  are  generally  under  instructions  to 
transfer  funds  (or  securities)  out  of  a  client's 
account  only  upon  corresponding  transfer  of 
securities  (or  funds)  into  the  account.  This 
"delivery  versus  payment  '  arrangement  minimizes 
the  risk  that  an  adviser  could  withdraw  or 
misappropriate  the  funds  or  securities  in  its  client's 
custodial  account. 

' '  Some  commenters  asked  whether  they  could, 
instead  of  complying  with  the  amended  rule, 
continue  following  procedures  established  under 
certain  no-action  letters,  e.g..  Investment  Counsel 
Association  of  America.  Inc.,  SEC  Staff  Letter  (June 
9,  1982);  John  B.  Kennedy.  SEC  Staff  Letter  (June  5, 
1996):  and  Securities  America  Advisers  Inc.,  SEC 
Staff  Latter  (Apr.  4, 1997).  The  staff  is  withdrawing 
those  letters.  Advisers,  including  those  firms  that 
have  relied  on  these  letters  in  the  past,  must  comply 
with  the  amended  rule. 


that  are  required  under  the  rule,  and 
which  are  needed  so  that  clients  may 
confirm  that  the  adviser  has  not 
improperly  Mrithdrawn  amounts  in 
excess  of  its  fees.'^  vVe  are,  however, 
amending  Form  ADV  so  advisers  that 
have  custody  only  because  they  deduct 
fees  will  not  need  to  amend  their 
registration  statements.  ^^ 

The  last  example  clarifies  that  an 
adviser  has  custody  if  it  acts  in  any 
capacity  that  gives  the  adviser  legal 
ownership  of,  or  access  to,  the  client 
funds  or  securities. '^  One  common 
instance  is  a  firm  that  acts  as  both 
general  partner  and  investment  adviser 
to  a  limited  partnership.'^  By  virtue  of 
its  position  as  general  partner,  the 
adviser  generally  has  authority  to 
dispose  of  funds  and  securities  in  the 
limited  partnership's  account  and  thus 
has  custody  of  client  assets.'^ 


12  See  Section  II.C.  of  this  Release.  We  note, 
however,  that  rule  206(4)-2  defines  "custody" 
broadly  in  order  to  serve  the  remedial  purposes  of 
the  rule,  and  to  ensure  that  advisory  clients  receive 
timely  reports  on  transactions  in  their  assets  and 
thus  can  take  action  to  protect  themselves  in  the 
event  of  an  adviser's  misuse  of  their  funds. 
Consequently,  an  adviser  that  has  'custody"  for 
purposes  of  rule  206(4)-2  may  not  necessarily  have 
custody  for  other  purposes. 

"See  Section  U.E  of  this  Release. 

■<  Amended  rule  206(4)-2(c)(l)(iii). 

i^This  example  applies  equally  to  an  adviser  that 
acts  as  both  managing  member  and  investment 
adviser  of  a  limited  liability  company  or  another 
type  of  investment  vehicle,  or  as  both  trustee  and 
investment  adviser  of  a  trust.  A  firm  may  also  have 
custody  when  a  supervised  person  fills  one  of  these 
roles,  such  as  when  a  portfolio  manager  serves  as 
trustee  of  a  client  trust.  E.g..  In  the  Matter  ofCofen 
and  Glossberg,  Inc..  Investment  Advisers  Act 
Release  No.  1400  (Jan.  11,  1994).  We  understand 
that  supervised  persons  may.  on  occasion,  engage 
the  advisory  firm  to  advise  an  estate, 
conservatorship  or  personal  trust  for  which  the 
supervised  person  serves  as  executor,  conservator 
or  trustee.  We  would  not  view  the  adviser  to  have 
custody  of  the  funds  or  securities  of  the  estate, 
conservatorship,  or  trust  solely  because  the 
supervised  person  has  been  appointed  in  these 
capacities  as  a  result  of  family  or  personal 
relationship  with  the  decedent,  beneficiary  or 
grantor  (and  not  a  result  of  employment  with  the 
adviser). 

The  amended  rule  contains  a  limited  exception 
from  the  rule  for  client  accounts  that  are  limited 
partnerships  subject  to  an  annual  audit.  See  infra 
Section  II. D. 2  of  this  Release.  Some  commenters 
asked  whether  they  could,  instead  of  complying 
with  the  amended  rule,  continue  following 
procedures  established  under  certain  no-action 
letters,  e.g..  Bennett  Management  Co..  SEC  Staff 
Letter  (Feb.  26,  1990);  PIMS.  Inc..  SEC  Staff  Letter 
(Oct.  21,  1991);  Canyon  Management  Co..  SEC  Staff 
Letter  (Oct.  15,  1991);  Pacific  Management.  Ltd.. 
SEC  Staff  Letter  (Oct.  29,  1991);  Lee  Capital 
Management,  SEC  Staff  Letter  (Oct.  29.  1991); 
Eichler  Magnin.  Inc..  SEC  Staff  Letter  (Nov.  4, 
1991);  GBU.  Inc..  SEC  Staff  Letter  (Apr.  22,  1993). 
The  staff  is  withdrawing  those  letters.  Advisers, 
including  those  firms  that  have  relied  on  these 
letters  in  the  past,  must  comply  with  the  amended 
rule. 

'^Investment  advisers  that  also  act  as  general 
partners  for  real  estate  partnerships  in  which  their 
advisory  clients  are  limited  partners  requested 


B.  Use  of  Qualified  Custodians 

We  are  adopting,  as  proposed,  a 
requirement  that  advisers  with  custody 
of  client  funds  and  securities  maintain 
them  with  qualified  custodians.'^  The 
qualified  custodian  must  hold  the  funds 
or  securities  in  an  account  either  under 
the  client's  name  or  under  the  adviser's 
name  as  agent  or  trustee  for  its  clients.'* 

"Qualified  custodiems"  under  the 
amended  rule  include  the  types  of 
financial  institutions  that  clients  and 
advisers  customarily  turn  to  for 
custodial  services.  "These  include  banks 
and  savings  associations  '^  and 
registered  broker-dealers. ^o  In  order  to 
allow  advisers  that  also  offer  fut\u'es 
advice  to  comply  with  Commodity 
Futures  Trading  Commission  rules, 
"qualified  custodians"  also  include 
registered  futures  commission 
merchants. 2'  Finally,  "qualified 
custodians"  include  foreign  financial 


clarification  about  the  rule's  application  to  such 
partnerships.  In  such  circumstances,  the  rule  does 
not  apply  to  the  assets  of  the  real  estate  partnership 
unless  the  partnership  is  an  advisory  client  of  the 
investmeat  adviser 

'■  Amended  rule  206(4)-2(a)(l).  The  amended 
rule  does  not  prohibit  an  adviser  from  usmg  more 
than  one  qualified  custodian  to  hold  funds  and 
securities  of  a  client. 

'"  L'nder  the  amendments,  client  funds  and 
securities  must  be  held  on  behalf  of  the  client  by 
the  qualified  custodian  so  that  the  qualified 
custodian  can  provide  account  information  to  the 
clients.  Keeping  stock  certificates  in  the  adviser's 
bank  safe  deposit  box,  for  example,  would  not 
satisfy  the  requirements  of  the  rule. 

'»  Amended  rule  206(4)-2(c)(3)(ij.  A  -bank" 
under  section  202(a)(2)  of  the  Advisers  Act  (15 
U.S  C.  80b-202(a)(2))  includes  national  banks, 
members  of  the  Federal  Reserve  System,  and  other 
banks  and  trust  companies  having  similar  authority 
to  national  banks  and  supervised  by  State  or 
Federal  banking  agencies.  A   "savings  association 
is  a  financial  institution  as  defined  in  section 
3(b)(1)  of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1813(h)(1))  and  insured  and  supervised  by 
the  Federal  Deposit  Insurance  Corporation  under 
^  the  Federal  Deposit  Insurance  Act  (12  U.S.C  1811) 

2"  Amended  rule  206(4)-2(c)(3)(ii).  'Qualified 
custodian  "  includes  any  broker-dealer  that  is 
registered  with  and  regulated  by  us  under  the 
Securities  Exchange  Act  of  1934  (the  'Exchange 
Act"),  holding  the  client  assets  in  customer 
accounts. 

-1  Amended  rule  206(4)-21c)(3)(:.i).  Futures 
commission  merchants  are  registered  with  the 
Commoditv  Futures  Trading  Commission  (  "CFTC  ") 
under  section  4f(a)  of  the  Commoditv  Exchange  Act 
(7  U.S.C.  6f(a))  and  regulated  by  the  CprC. 
"Qualified  custodian"  includes  a  registered  futures 
commission  merchant  holding  the  client  assets  in 
customer  accounts.  Registered  investment  advisers 
that  also  provide  clients  with  advice  about  futures, 
including  "securitv  futures,    may  also  be  sulject  to 
CFTC  rules;  CFTC  rules  require  that  "customer 
funds"  tie  custodied  with  a  futures  commission 
merchant.  S;e  rule  4.30  (17  CFR  4  30)  under  the 
Commodity  Exchange  Act.  See  also  Commodity 
Futures  Modernization  Act  (Pub  L.  106-554.  114 
Stat.  2763  (2000)1  (security  futures  are  both 
securities  and  futures)  The  rule  also  allows 
advisers  to  maintain  client  securities  with  a  futures 
commission  merchant  to  the  extent  the  securities 
are  incidental  to  client  futures  transactions 
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institutions  that  customariK'  huld 
financial  assets  for  tfieir  customors. 
provided  that  the  foreign  financial 
institution  keeps  ad\isorv  clients'  assets 
in  customer  accounts  segrt'gated  from  its 
proprietarv'  assets. -^ 

Manv  advisers  registered  with  us  are 
themselves  qualified  custodians  under 
the  amended  rule  - '  These  advisers  may 
maintain  their  own  rlients'  funds  and 
securities,  subject  to  the  account 
statement  requirements  described  below 
and  the  custody  rules  imposed  by  the 
regulators  of  the  advisers'  custodial 
functions   .-\dvisers  mav  also  maintain 
client  assets  with  affiliates  that  are 
(qualified  custodians 

The  amended  rule  contains  special 
provisions  for  two  types  of  securities: 
mutual  fund  shares  and  private  issues, 
("ommenters  noted  that,  at  times,  a 
client  or  adviser  mav  purchase  shares  of 
a  mutual  fund  directU  from  the  fund-, 
transfer  agent  rather  than  through 
another  intermediary  such  as  a  broker- 
dealer  In  these  cases,  the  mutual  fund's 
transfer  agent  maintains  the  securities 
for  the  client  on  the  mutual  fund's 
books  The  adviser,  however,  may  also 
have  custodv  because,  for  example,  the 
adviser  has  check-writing  or  fee- 
deduction  authority  over  the  assets.*** 
The  amended  rule  allows  an  adviser  to 
use  the  mutual  fund  transfer  agent  in 
lieu  of  a  qualified  (  ustodian  with 
respect  to  those  shares,-* 


--'  Amended  rule  206(4)-2(c)(3)(iv).  We  proposed 
to  include  foreign  financial  institutions  only  for 
securities  whose  primary  trading  market  was  in  the 
country  where  the  custodian  was  located.  Some 
commenlers  urged  that  we  permit  foreign 
custodians  to  be  used  more  broadly,  arguing  that 
some  advisers,  and  some  clients,  especially  those 
residing  overseas,  may  at  times  have  reason  to  use 
a  foreign  firm  as  a  custodian  or  may  have  existing 
relationships  with  foreign  institutions  We  are 
modifying  the  rule  from  the  proposal  to  avoid 
disrupting  these  existing  practices.  Where  an 
adviser  selects  a  foreign  financial  institution  to  hold 
clients'  assets,  we  believe  the  advisers  fiduciary 
obligations  require  it  either  to  have  a  reasonable 
basis  for  believing  that  the  foreign  institution  will 
provide  a  level  of  .safety  for  client  assets  similar  to 
that  which  would  be  provided  by  a  "qualified 
custodian"  in  the  United  States  or  to  fully  disclose 
to  clients  any  material  risks  attendant  to 
maintaining  the  assets  with  the  foreign  custodian 

- '  For  example.  Form  ADVs  submitted  by  SEC- 
registered  advisers  indicate  that  as  of  May  IB,  2002. 
547  advisers  were  broker-dealers  registered  with  us 
under  section  15  of  the  Exchange  Act  (15  U,S,C. 
78o)  and  77  advisers  were  banks  (or  separately 
identifiable  departments  or  divisions  of  banks). 

^*Commenters  were  concerned  that  without  an 
exception,  an  advisory  client  or  adviser  would  have 
to  use  a  qualified  custodian  in  addition  to  the 
mutual  fund  transfer  agent 

-^  Sfp  .imcndfd  rule  2n6(4)-2(b)(l).  The  fund 
transfer  dgenl  must  f\ilfill  all  aspects  of  the  role  of 
a  (jualified  custodian  under  the  rule,  including 
seiuhrig  slati'mtTils  'lirw  tlv  to  thp  i  lipnt.  or  the 
adviser  will  !»;  subiet'.t  tu  annual  surprise 
examinations  S*^  discussions  in  Section  U.C.  of 
this  Kelease. 


C^ommenters  also  pointed  out  that,  on 
occasion,  <i  client  ma\  purchase 
privateh -offered  sei  unties  and  that 
maintaining  (  ertain  of  these  assets  in 
accounts  with  iiualified  custodians 
poses  diffii  ulti.'s  because  the  client's 
ownerslii[i  nt  the  sei  uritv  is  recorded 
only  on  the  books  of  the  issuer.  The 
client  may  receive  copies  of 
subsc  rifition  or  partnership  agreements 
lh.it  are  not  maintained  with  a 
I  ustodian,  ■''  The  .iiuendments  except 
advisers  from  the  rule  with  respect  to 
privateh  -offered  iiiicertiticated 
securities  in  their ;  lients"  accounts,  if 
ownershif)  of  the  see  urities  is  recorded 
onl\  on  the  books  of  the  issuer  or  its 
transfer  agent,  in  the  name  of  the  client, 
and  transfer  of  ounershiji  is  subiecf  to 
prior  consent  of  the  issuer  or  holders  of 
the  issuer's  outstanding  ser:urities.'^'' 
These  impediments  to  transferability 
[irox'idi'  some  external  safeguards 
against  the  kinds  of  abuse  the  rule  seeks 
to  prevent    These  safeguards,  however. 
ni,i\  hf  ineffectue  in  the  case  of  limited 
[Lirtiii'isfiips  for  littler  pooled 
uuebtiuent  \ehicles).  iJecause  the 
private  securities  are  held  in  the  name 
of  the  limited  [lartnershifi  and  the 
adviser  acts  for  the  partnership,  the 
aii\  iser  has  apparent  authority  to 
arrangf  transfers  that  would  he 
rt'togni/.e(i  by  the  issuer  of  the 
securities.  Accordingly,  an  adviser  may 
use  the  exception  for  private  securities 
with  respect  to  the  act ount  of  a  limited 
partnership  onlv  if  the  limited 
partnership  is  audited  annually,  and  the 
audited  financaal  statements  are 
distributed,  as  described  in  amended 
rule  206(4)-2(b)(3).-" 


'"Commenters  specifically  mentioned  clients' 
investments  in  limited  partnerships,  where  clients 
receive  only  a  copy  of  the  partnership  agreement  as 
evidence  of  their  investment  Commenters  also 
mentioned  assignment  agreements  for  debt  or 
equity  interests  in  a  private  company,  or  other  types 
of  customized  agreements  Spp  our  staffs  summarv 
of  comments  posted  on  our  web  site  at 
www  sec.gov/rules/extra/s72802csumm.htm 

-'  For  example,  in  manv  privatelv-offered  limited 
partnerships  transfer  of  a  limited  partnership 
interest  must  be  approved  by  a  majority  or  some 
other  percentage  of  the  other  limited  partners.  The 
rule  does  not  require  a  spei;ific  numljer  or 
percentage  of  the  other  security  holders  that  must 
approve  the  transfer;  applicable  partnership  law  or 
the  limited  partnership  agreement  would  set  that 
standard. 

2"  See  Section  II.D.2  of  this  Release.  Chherwise.  an 
adviser  to  a  limited  partnership  (or  other  types  nf 
pooled  investment  vehicles)  will  still  Ix'  n-quired  ti> 
maintain  custody  of  privately-offered  securities  in 
accordance  with  the  requirements  of  the  rule 

Some  privately-offered  set  unties  mav  be  difficult 
to  value  Account  statements  that  must  \)e  delivered 
to  a  client  under  the  rule  must  report  the  amount 
of  the  client's  secunties,  but  the  rule  does  not 
require  those  statements  to  include  a  valuation  of 
the  securities. 


C  Deliver^'  of  Account  Statements  to 
Clients 

Rule  206(4)-2,  as  amended,  requires 
that  advisers  with  custody  of  clients' 
funds  or  securities  have  a  reasonable 
belief  that  the  qualified  ciistodian 
holding  the  assets  provides  periodic 
account  statements  to  th(<se  clients.-''  A 
number  of  commenters  asserted  that 
some  custodial  accounts  are  on 
quailerly  rather  than  monthly  reporting 
cycles  and  that  moving  to  a  monthly 
cycle  would  increase  expenses 
substantially.  In  response  to  these 
comments,  the  amended  rule  requires 
quarterly  account  statements  rather  than 
the  monthly  statements  we  proposed. 
This  provision,  which  requires  qualified 
custodians  to  deliver  account  statements 
directly  to  advisory  clients  (and  not 
through  the  adviser),  is  designed  to 
assure  the  integritv  of  those  account 
statements  and  permit  clients  to  identify 
anv  erroneous  or  unauthorized 
transactions  or  withdrawals  by  an 
adviser. '" 

As  we  discussed  in  the  Proposing 
Release,  we  recognize  that  there  may  be 
circumstances  in  which  an  adviser 
would  need  to  continue  using  the 
approach  of  the  current  rule.  '^ 
Accordingly .  if  a  client  does  not  receive 
account  statements  directly  from  the 
qualified  custodian,  the  adviser  must 
continue  sending  quarterly  account 
statements  to  that  client  and  to  undergo 
an  annual  surprise  examination  by  an 
independent  public  accountant  *~  to 
verify  the  funds  and  securities  of  that 
client. '  *  The  amendments  require  the 


-".^iiu'iulfd  ruli'  2()ti(4l-2(al(:))(il   .'Kii  adviser 
could  torin  tins  nMsnnalili'  belief  if.  for  example  the 
qualified  i  ustodian  pnn  ides  the  advist'r  with  a 
copy  of  the  arrourit  st.ilement  that  was  delivered  to 
the  client 

Account  slalciiU'Ut^  may  be  delivereii 
electronically  as  well  as  on  paper  Electronic 
delivery  must  compU  with  the  (^onimission's 
interpretive  guidelines  nn  deluering  dix  uments 
electronically.  Sff  /. 'sh  at  Elfi  tranu  Mpiiui  hv 
Broker-Dealers,  Irar^stpr  Agents,  and  Investment 
AHvisers  for  De/iven'  nf  Infonntilwn:  AddilionnI 
Examples  under  the  Se<  unties  Art  of  193 J. 
Secunties  Exchange  Act  of  1934.  and  Investment 
Companv  Act  nf  194(1.  Release  No.  :i:i-72Se  (May 
9.  1996)  |61  FR  24h44  (May  15.  1996)1   The 
guidelines  are  available  at  ww\v.se(..eoy/rules/ 
concepl/33-72HH  txt   See  also  Sew  York  Slock 
Exchange's  |uiii'  \i.  1997  Information  Memo  (No 
97-,t2)  entitled    Electrniiic  f)eliver\  nf  Injormation 
to  Cwitnmers  h\  Mrnitiers  and  Member 
Organizations 

3°  We  understand  qualified  custodians  soinetiiiies 
use  service  providers  to  deliver  account  statements. 
The  amended  rule  does  not  prohibit  a  qualified 
rustodian  from  doing  so.  as  long  as  the  statements 
are  not  routed  through  the  adviser 

"  See  Section  II  C   of  the  Proposing  Release 

"  Article  2  of  Regulation  S-.X  sets  forth 
r'ommission  standards  for  the  independence  of 
accountants   17  CFR  210.2-01 

"Amended  rule  206(4)-2(a)(.1)(ii).  If  qualified 
custodians  deliver  account  statements  directly  to 
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accountant  to  notify  our  Office  of 
Compliance  Inspections  and 
Examinations  within  one  business  day 
of  finding  any  material  discrepancies 
during  an  examination.^* 

We  understand  that  some  clients  may 
not  wish  to  receive  custodial  reports. 
Under  rule  206(4)-2,  as  amended, 
clients  can  choose  to  have  an 
independent  representative  receive 
account  statements  on  their  beheilf.^^  An 
"independent  representative"  is  a 
person  that  (i)  acts  as  agent  for  an 
advisory  client  and  by  law  or  contract 
is  obligated  to  act  in  the  best  interest  of 
the  advisory  client;  (ii)  does  not  control, 
is  not  controlled  by,  and  is  not  under 
common  control  with  the  adviser;  and 
(iii)  does  not  have,  and  has  not  had 


somp.  but  not  all.  of  an  adviser's  clients  (or  with 
respect  to  some,  but  not  all,  of  a  client's  funds  and 
set  uritiesi,  the  adviser's  quarterly  statements  and 
the  st;ope  of  the  surprise  examination  could  cover 
onlv  the  client  funds  and  securities  for  which 
custodial  statements  are  not  delivered  directly.  The 
accountant  must  ensure,  however,  that  all  client 
funds  and  securities  either  are  covered  by 
statements  sent  directly  from  the  qualified 
custodian  or  are  covered  by  the  surprise 
examination. 

The  accountant  should  perform  the  examination 
in  accordance  with  U.S.  Generally  Accepted 
Auditing  or  Attestation  Standards,  except  that  the 
accountant  must  verify  or  substantiate  all  client 
funds  and  securities  covered  by  the  examination. 
The  examination  should  include  confirmation  of  all 
cash  and  securities  held  by  custodians,  including  a 
physical  examination  of  securities  if  applicable,  and 
reconciliation  of  all  such  cash  and  securities  to  the 
books  and  records  of  client  accounts  maintained  by 
the  adviser,  as  well  as  confirmation  of  such 
information  with  the  adviser's  clients.  See 
American  Institute  of  Certified  Public  Accountants, 
Audit  and  Accounting  Guide:  Audits  of  Investment 
Companies  §11.12  12002):  Statement  of  the 
Commission  Describing  Nature  of  Examination 
Requin-d  to  be  Made  of  All  Funds  and  Securities 
Held  bv  an  Investment  Adviser  and  the  Content  of 
Belated  Accountant's  Certificate.  Investment 
Advisers  Act  Release  No.  201  (May  26,  1966)  (31 
FR  7821).  The  examination  must  be  performed  at 
a  time  chosen  by  the  accountant  without  prior 
notice  or  announcement  to  the  adviser,  and  the 
timing  of  the  examination  must  be  irregular  from 
vear  to  year,  so  that  the  adviser  will  be  unaware  of 
the  date  on  which  it  will  take  place. 

The  a<  countant  must  file  a  certificate  on  Form 
ADV-E  with  the  Commission  within  30  days  after 
the  completitjn  of  the  examination.  We  would 
expect  that,  ordinarily,  an  accountant  should  be 
able  to  complete  its  examination  and  file  Form 
-.ADV-E  within  90  to  120  days  of  commencing  the 
examination. 

'••  Amended  rule  206(4)-2(a)(3)((i)(C).  The 
independent  accountant  may  first  take  reasonable 
steps  to  establish  the  basis  for  believing  a  material 
discrepancy  exists.  The  obligation  to  notify  the 
Commission  arises  once  the  accountant  has  a  basis 
for  believing  there  is  a  material  discrepancy. 
Ordinarily,  an  accountant  should  be  able  to 
determine  promptly  whether  it  has  a  basis  for 
believing  there  is  a  material  discrepancy. 

''•  Our  proposed  amendments  permitted  the  use  of 
independent  representatives  only  for  investors  in 
pooled  investment  vehicles.  In  response  to  the 
suggestions  of  several  commenters,  we  have 
decided  to  permit  all  advisory  clients  to  designate 
independent  representatives  under  the  rule. 


within  the  past  two  years  a  material 
business  relationship  with  the  adviser.  ^•^ 

The  rule  requires  that  account 
statements  be  delivered  to  clients. 
Advisers  that  take  legal  title  to  the  client 
assets  they  manage,  such  as  advisers 
that  also  serve  as  general  partner  to 
investment  pools,  have  asked  how  they 
should  apply  this  provision.  Because 
this  arises  most  often  in  connection 
with  pooled  investment  vehicles,  rule 
206(4)-2,  as  amended,  contains  a 
special  provision  clarifying  that  account 
statements  (whether  delivered  by  the 
qualified  custodian  or  the  adviser)  must 
be  sent  directly  to  the  investors  in  the 
pool  if  the  adviser  to  the  pool  also  acts 
as  its  general  partner,  managing 
member,  or  in  a  similar  capacity  and  has 
custody  of  client  funds  or  securities.  *" 
Delivery  of  account  statements  to  the 
adviser  but  not  to  the  limited  partners 
would  not  deter  the  adviser's  misuse  of 
client  assets. 3" 

D.  Exemptions 

1 .  Registered  Investment  Companies 

Advisers  need  not  comply  with  the 
rule  with  respect  to  clients  that  are 
registered  investment  companies.^" 
Registered  investment  companies  and 
their  advisers  must  comply  with  the 
strict  requirements  of  section  1 7(f)  of  the 
In vestmeilf  Company  Act  of  1940  and 
the  custody  rules  we  have  adopted 
under  that  section.*" 

2.  Pooled  Investment  Vehicles 

Advisers  need  not  comply  with  the 
reporting  requirements  of  the  rule  with 
respect  to  pooled  investment  vehicles, 
such  as  limited  partnerships  or  limited 
liability  companies,  if  the  pooled 
investment  vehicle  (i)  is  audited  at  least 


'"Amended  rule  206(4)-2(c)(2). 

"Amended  rule  206(4)-2(a)l3)(iii).  These 
account  statements  may  be  sent  to  the  investors' 
independent  represenlative(s)  under  amended  rule 
206(4)-2(a)(4).  However,  as  discussed  below  in 
more  detail,  the  amendments  provide  an  exemption 
from  amended  rule  206(4)-2(a)(3)  for  advisers  with 
respect  to  pooled  investment  vehicles  that  are 
audited  annually.  See  discussions  in  Section  11. D. 2 
of  this  Release. 

^"Registered  advisers  that  provide  their  advisory 
services  through  trusts  must  also  ensure  that 
account  statements  are  delivered  to  their  clients. 
Where  an  adviser  acts  as  trustee  for  its  client's  trust, 
the  investment  advisor\  agreement  often  takes  the 
form  of  a  trust  instrument.  The,se  advisers  are  acting 
in  a  capacity  that  gives  them  legal  ownership  of  the 
client  assets  and  thus  have  custody.  In  many  cases, 
the  advisory  client  is  also  the  trust  grantor  and 
beneficiary.  In  other  circumstances,  the  adviser  may 
need  to  have  quarterly  statements  delivered  to  an 
independent  representative  who  may  be  a  co- 
trustee, lead  bencfician, .  trust  attorney,  executor,  or. 
in  the  ca.se  of  court-supervi.sed  trusts,  the  court 

MRule206(4)-2(b)(4). 

■"J15  t'.S.C  80a-17(f)  and  rules  ]7f-]  through 
17f-7  under  the  Investment  Company  .Act  of  1940 
(17  CFR  270.17f-l  through  17  CFR  2'70.17f-7) 


annually;  and  (ii)  distributes  its  audited 
financial  statements  prepared  in 
accordance  with  generally  accepted 
accounting  principles  to  all  limited 
partners  (or  members  or  other  beneficial 
owners)  within  120  days  of  the  end  of 
its  fiscal  year.*'  We  had  proposed  a 
complete  exemption  for  audited  pools, 
but  have  decided  to  exempt  them  only 
from  the  reporting  requirement  and  to 
retain  application  of  the  other 
provisions  of  the  rule,  including  the 
requirement  that  funds  and  securities  he 
held  with  a  qualified  custodian;  these 
requirements  provide  meaningful 
protections  to  investors  in  these  pools 
for  which  an  annual  audit  provides  an 
insufficient  substitute. 

3,  Registered  Broker-Dealers 

The  amendments  eliminate  the 
exemption  from  the  rule  for  advisers 
that  are  also  registered  broker-dealers, 
which  are  qualified  custodians  under 
the  rule  and  for  which  the  exemption  is 
unnecessary. 

E.  Amendments  to  Form  ADV 

We  are  revising  an  instruction  to  Item 
9  of  Part  1 A  of  Form  ADV,  which  asks 
whether  the  adviser  has  custody  of 
client  funds  or  securities.  A  large 
number  of  advisers  registered  with  us 
deduct  their  fees  directly  from  client 
accounts  and  therefore  have  custody, 
but  currently  answer  "no"  to  Item  9  in 


■"  Amended  rule  206(4)-2(b)(31  We  are  aware 
that  a  small  percentage  of  advisers  subject  to  the 
rule  advise  foreign  pooled  investment  vehicles  that 
prepare  their  financial  statements  in  accordance 
with  International  Accounting  Standards  or  some 
comprehensive  body  of  accounting  standards  othei 
than  U.S.  Generally  Accepted  Accounting 
Principles  ("U.S.  GAAP'i.  An  adviser  may  use  such 
financial  statements  to  qualify  for  this  exception 
with  respect  to  pools  that  have  a  place  of 
organization  outside  the  US.  or  a  general  partner 
or  other  manager  with  a  principal  place  of  business 
outside  the  VS.,  if  such  financial  statements 
contain  information  that  is  substantially  similar  to 
financial  statements  prepared  in  accordance  with 
U.S.  GAAP  and  contain  a  footnote  reconciling  any 
material  variations  between  such  comprehensive 
body  of  accounting  standards  and  U.S.  GA.M'.  To 
ensure  such  material  variations  are  adequately 
described,  the  financial  statements  should  discuss 
and  quantify  them  in  the  manner  described  in  Item 
17  of  Form  20-F  (17  CFR  249.220f)  (except  that  the 
financial  statements  need  not  provide  reconciliation 
to  Regulation  S-X  as  required  of  issuers  under  Form 
20-F).  For  both  U.S.  and  foreign  pooled  investment 
vehicles,  the  rule  provides  that  "audit  "  has  the 
meaning  under  section  2(d!  of  .Article  1  of 
Regulation  S-.X  (17  CFR  210.1-02(d)).  and  pooled 
investment  vehicles'  financial  statements  must  be 
audited  in  accordance  with  U.S.  Generalh 
Accepted  Auditing  Standards 

We  proposed  to  require  distribution  of  the 
audited  financial  statements  within  90  days,  hut 
have  extended  that  period  to  120  days  so  that  funds 
of  funds  will  have  enough  time  to  complete  their 
financial  statements.  Funds  of  funds,  as  pointed  out 
by  commenters,  usually  wait  for  the  completion  of 
the  financial  statements  of  the  underlying 
investment  hinds  before  confirming  their  own  data 
and  finalizing  their  own  financial  statements. 
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reliance  on  no-action  letters  is.siied  bv 
our  staff/*-  Commenters  requested  that 
we  modify'  Item  9  to  avoid  requiring 
these  advisers  to  amend  their  Form 
ADV's  in  this  respec:t   The  new 
instruction  specifies  that  advisers  that 
have  custodv  onlv  because  they  deduct 
fees  mav  answer  "no"  to  Item  9/* '  It  will 
be  some  number  of  months  before  the 
NASD,  which  operates  the  lARD  for  us, 
completes  reprogramming  the  lARD  to 
implement  this  change  to  Item  9  In  th«' 
interim,  advisers  registered  with  the 
Commission  that  hav^  custodv  onlv 
because  thev  deduct  fees  should  answer 
"no"  to  Item  9  of  current  Form  AD\' 

Finallv,  we  are  eliminating  thn 
requirement  that  advisers  with  custody 
of  client  assets  include  an  audited 
balance  sheet  in  their  disclosure 
statements  ("brochures")  sent  to 
t  lients/*^  (iimimenters  agreed  that  the 
requirement  is  no  longer  necessary  due 
to  the  adoption  of  rule  206[4)-4,  which 
requires  even,  adviser  to  discltise  to  its 
clients  any  financial  condition  that  is 
reasonably  likely  to  impair  the  adviser's 
abilitv  to  meet  its  contractual 
commitments  to  its  clients.''^ 

III.  Effective  Date 

The  effective  date  i  it  the  amendments 
IS  N')vemher  "i.  JOUJ    .\d\isers  must 
comply  with  the  amended  rule  by  April 
1.  2004  By  this  compliance  date,  an 
adviser  with  i  ust(id\  nf  <  lit>nts'  funds 
and  se(  unties  mu-.!  ^■nsu^^■  that  those 
assets  are  kept  in  accounts  with 
qualified  custodians  Also  by  this  date, 
the  adviser  must  have  established  its 
reasonable  belief  that  the  (|ualified 
custodians  send  quarterlv  account 
statements  diri-K^tly  to  the  clients  or  to 
their  independent  representatives,  or  as 
an  alternative,  follow  the  requirements 
of  sending  quarterly  statements  and 
undergoing  an  annual  surprise 
examination. ■*'■'  In  addition,  by  this  datf. 
advisers  to  limited  partnerships  that  art' 
not  currently  subject  to  annual  audits 
must  ensure  that  those  partnerships 
have  become  obligated  to  undergo 
annual  audits  if  the  adviser  intends  to 


*-'  We  are,  as  indicated  earlier,  withdrawing  those 
staff  letters  See  supra  note  11 

"The  revised  instruction  applies  only  with 
respect  to  an  advisers  registration  with  us.  and 
does  not  affect  advisers  registered  or  registering 
with  the  states.  We  note.  also,  that  advisers 
registering  with  one  or  more  states  must  respond 
separately  to  Part  IB  of  Form  ADV.  which 
specifically  asks  whether  the  adviser  deducts  fees 
from  its  clients'  accounts 

"  Part  II.  Hem  14  of  Form  .^DV 

<^  17  CFR  27S  206I4M   See  nlso  Section  II. E.  of 
the  Pniposinv;  Release 

•"  I  ntil  ihe  compliance  date,  advisers  may  rely  on 
sec;  staff  letters  for  >>xemption  from  the  surprise 
examination  See  SEC  staff  letters  listed  in  supra 
notes  n  &  15 


relv  on  the  e.xception  in  paragraph  (b)(3) 
of  the  amended  rule.-*' 

IV.  (Consideration  of  Promotion  of 
Efficiency.  Competition,  and  Capital 
Formation 

.Section  2().i((  )  of  the  Advisers  Act 
requires  the  (Commission,  when 
engaging  in  rulemaking  that  requires  it 
to  consider  or  determine  whether  an 
ac:tion  is  necessary  or  appropriate  in  the 
public  interest,  to  considt^r.  in  addition 
to  the  protection  of  investors,  whether 
thtJ  ai  tion  will  promote  effi(:ien(:\ . 
competition,  and  capital  formation.''" 

Thp  amendments  eliminate 
unnecessarv  burdens  ,iiid  thus  mav 
permit  auMsers  to  iijierate  more 
efficientlv  Btnause  they  apply  equally 
to  all  advisers  registered  with  us.  we  do 
not  anticipate  that  they  create  any 
competitive  disaih.uitages  We  do  not 
expect  them  to  have  an  effec  t  on  capital 
formation  or  the  capital  m.irkets 

V.  Cost-benefit  .\nalysis 

A  Background 

The  ( ionunission  is  sensiti\'f!  to  the 
costs  and  benefits  resulting  from  its 
rules.  The  amendments  we  adopt  tofla\ 
are  designed  tn  harmonize  the  custodv 
rule  with  I  iirri'iit  i  ustiidi.il  practices, 
enhaiu  f  the  prott-i  tioiis  afforded  to 
advisorv  i  lieiit.s   assets,  and  reduce 
advisers'  compli.iiK  e  burden   The 
amended  rule  reiiuires  advisers  with 
custodv  (if  I  lient  funds  and  securities  to 
maintain  those  funds  and  securities 
with  hroker-ile.ilers.  banks,  or  other 
■qualified  (  ustodians  "  The  amended 
rulf  rt'lie\es  ,id\isers  from  sending 
1  lit'iits  ijiMrtfrU  ai:(  ount  statements  and 
underuoing  an  annual  surprise 
examination  if  ijualified  custodians 
send  ai  ( ount  statements  directlv  to  the 
clients  ,it  least  quarterlv  Tht;  amended 
nile  also  defines    'custodv. " 
incorporating  a  detinition  alreadv  used 
HI  Form  ADV,  and  illustrates  common 
circumstancies  under  which  an  adviser 


''Amended  rule  206(4 1-2(b)(.t)  Advisers  to 
limited  partnerships  that  are  turrently  subject  to 
annual  audits  mav  rely  on  this  exception 
immediately  upon  the  rule's  effective  date.  The  rule 
requires  that  the  limited  partnership  be  subject  to 
an  annual  audit,  hut  does  not  specifv  the  means  bv 
which  that  binding  (.ommilineiit  must  tw;  made  In 
most  cases,  we  expect  that  llic  limited  partnership 
agreement  itself  will  require  that  the  partnership  be 
audited  annually.  In  other  cases,  the  adviser  may 
evidence  the  commitment  through  an  ongoing  letter 
of  engagement  with  an  independent  puhli( 
accountant,  or  may  use  its  disclosure  statement  to 
commit  to  the  investors  that  the  audit  will  be 
performed  annually 

*'  15  use.  80b-2(c).  We  are  adopting 
amendments  to  Form  ADV  under  sections  203|c|(l) 
and  204  of  the  Advisers  Act.  These  sections 
authorize  the  Commission  to  prescribe  rules  as 
necessary  or  appropriate  in  the  public  interest  or  for 
the  protection  of  investors. 


has  custody  Finally,  the  amendments 
make  two  custody-related  changes  to 
Form  ADV. 

In  our  Proposing  Release,  we  carefully 
analyzed  the  costs  and  benefits  of  our 
proposed  amendments  and  requested 
comment  regarding  the  costs  and 
benefits  to  individual  advisers  and  to 
the  industry  as  a  whole.  We  estimated 
based  on  advisers'  filings  with  us  that 
867  advisers  registered  with  us 
(approximately  11  percent)  have 
custody  of  clients'  assets,  that  156  of 
these  firms  were  broker-dealers  (123)  or 
banks  (33),  that  would  keep  custody  of 
their  own  clients'  assets  and.  in  their 
capacity  as  qualified  custodians,  send 
account  statements  to  those  clients.'''' 
and  that  in  95  percent  of  the  remaining 
advisers  with  custody'^'"  qualified 
custodians  would  send  account 
statements  to  99  percent  of  clients  and 
the  adviser  would  prepare  account 
statements  for  the  remaining  1  percent 
of  clients. "'  We  estimated  that  the 
remaining  36  advisory  firms '-  would 
prepare  their  own  statements  for  all 
c:lients. ' '  Commenters  strongly  favored 
the  amendments  and  agreed  that  they 
would  ease  the  regulatory  burden  on 
advisers  and  increase  investor 
protections.'^  We  did  not,  however, 
receive  specific  comments  on  our  cost 
benefit  analyses. 

We  are  adopting  the  amendments 
substantialK  as  proposed,  with  some 
revisions  in  response  to  comments.  We 
believe  our  original  analyses  regarding 
the  benefits  and  costs  of  the 
amendments  remain  accurate.  Most  of 
the  benefits  and  costs  under  the 
amended  rule,  however,  are  not 
quantifiable 

B  Benefits 

Improved  protection  for  advisory 
clients.  The  amended  rule  requires 
advisers  to  maintain  clients'  securities, 
as  well  as  clients'  funds,  with  qualified 
custodians.  .Although  most  advisers 


^ '  Kfgistered  hroker-dealers  or  banks  are 
"quahr»>d  c  ustncii.ins  "  under  the  amended  rule  ami 
mav  custodv  their  own  (clients'  funds  and  sei, unties. 

•"8b7-15ti  =  711  advisers   9.S  percent  of  71 1 
advisers  =  675  advisers 

'•'  We  hased  this  estimate  on  (jur  pvper.cnre 
exaIlllnln^  inveslinenl  advisers.  We  estimated  that 
SEC-ri'Kislered  investment  advisers  have  a  mean  of 
f)70  1  lienis  ear  h  Thus,  this  group  of  advisers  would 
l.e  preparing  their  own  statements  for  an  aggregate 
group  of  4.725  clients  |ti70  mean  clients  per  adviser 
X  1%  =  7  clients  per  adviser  »  675  advisers  =  4.725 
clients) 

'■-867      15b    -  675  =  36, 

'' '  We  estimated  that  these  .16  advisers  would 
have  24.120  t:lients  in  the  aggregate  06  «  670  = 
24.1201 

'"'  .See  Sumnuin,'  of  Comments  prepared  bv  our 
staff,  available  in  our  Public  Reference  Room  in  File 
No   87-28-02,  and  on  our  Web  site  at  ivn-n  sec.gov/ 
rules/extra/s72802csunun  htm 
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with  custody  already  maintain  their 
clients'  securities  with  banks  or  broker- 
dealers  as  a  matter  of  practice,  the  rule 
has  not  previously  required  it.  Including 
this  requirement  in  the  rule  will  ensure 
that  all  advisers  with  custody  provide 
this  protection  to  their  clients. 

Under  the  amended  rule,  when 
qualified  custodians  send  quarterly 
account  statements  directly  to  advisory 
clients,  the  adviser  is  no  longer  required 
to  send  its  own  quEirterly  statements  and 
to  undergo  an  annual  surprise 
examination.^^  Receiving  quarterly 
account  statements  directly  from  the 
qualified  custodians  will  enable 
advisory  clients  to  identify  questionable 
transactions  early  and  allow  them  to 
move  more  swiftly  than  relying  on  an 
annual  surprise  examination.  Many 
commenters  commended  this  new 
approach. 

For  the  small  group  of  advisers  that 
cannot  use  the  new  approach  and 
therefore  must  continue  to  undergo  an 
annual  surprise  examination,^^  the 
amended  rule  requires  the  independent 
public  accountant  conducting  the 
examination  to  advise  the  Conunission 
of  any  material  discrepancies  it 
discovers  in  the  examination.  The 
Commission  will  therefore  be  able  to  act 
promptly  to  prevent  further  losses 
resulting  from  the  adviser's 
malfeasance. 

Remove  unnecessary  regulatory 
requirements.  Commenters  generally 
agreed  that  the  new  compliance 
requirements  would  reduce  their 
compliance  buirden.  The  compliance 
requirements  under  the  amended  rule 
focus  on  investment  advisers 
ascertaining  whether  qualified 
custodians  are  sending  quarterly 
account  statements  to  each  of  the 


^^  We  proposed  that  qualified  custodians  send 
a(  count  statements  to  clients  monthly.  A  number  of 
commenters  asserted  that  some  custodial  accounts 
are  on  quarterly  rather  than  monthly  reporting 
cycles  and  that  moving  to  a  monthly  cycle  would 
increase  expenses  substantially.  In  response  to 
these  comments,  the  amended  rule  requires 
quarterly  account  statements  rather  than  the 
monthly  statements  we  proposed. 

''■'  As  we  discussed  on  our  Proposing  Release, 
based  on  information  collected  from  Form  ADVs, 
867  advisers  registered  with  the  Commission — 
approximately  11% — report  having  custody.  Of 
these.  156  are  "qualified  custodians"  that  may 
custody  their  own  clients'  assets;  we  expect  these 
156  firms  will  all  send  quarterly  custodial  account 
statements  to  their  clients  and  thus  will  be  exempt 
from  annual  surprise  examinations.  Of  the 
remaining  711  SEC-registered  advisers  with 
custody,  we  expect  675  (95%)  will  have  qualified 
custodians  deliver  account  statements  directly  to 
99%  of  their  clients,  and  will  need  to  send 
statements  and  undergo  annual  surprise 
examinations  only  with  respect  to  the  remaining 
1%.  We  expect  the  remaining  36  advisers  will 
continue  to  be  subject  to  the  annual  surprise 
examination  requirement  with  respect  to  all  of  their 
clients. 


advisers'  clients.  This  sets  forth  a  much 
simpler  and  less  expensive  compliance 
procedure  for  the  adviser  than  sending 
its  own  quarterly  account  statements 
and  undergoing  an  annual  surprise 
examination.^''  As  discussed  above,  we 
expect  most  advisers  will  have  qualified 
custodians  send  clients'  account 
statements  directly.  The  amendments 
also  eliminate  the  costs  of  complying 
with  staff  no-action  letters  that  set  out 
alternative  procedures  to  the  annual 
surprise  examination;  advisers 
previously  relying  on  these  letters  must 
now  comply  with  the  revised  rule.  We 
did  not  receive  comments  on  our 
estimates  or  on  quantifying  these  cost 
reductions.^" 

The  amendments  eliminate  the 
requirement  set  forth  in  Form  ADV  that 
advisers  with  custody  must  include,  in 
their  disclosure  brochures  sent  to 
clients,  a  balance  sheet  prepared  and 
audited  by  an  independent  public 
accountant.  ^3  Eliminating  the  balance 
sheet  requirement  will  reduce  advisers' 
compliance  burden.^"  The  amendments 
also  revise  the  instruction  to  Item  9  of 
Part  lA  of  Form  ADV.  so  that  SEC- 
registered  advisers  that  have  custody 
solely  because  they  deduct  their 
advisory  fees  from  clients'  assets  need 
not  report  custody  for  purposes  of  Part 
lA.  These  advisers  currently  rely  on  our 


*'In  the  Proposing  Release,  we  estimated  that 
approximately  744  advisers  (those  that  report 
having  custody  but  are  not  registered  broker- 
dealers)  were  required  to  undergo  annual  surprise 
examinations  under  the  current  rule,  and  that  on 
average,  an  adviser  spends  approximately  335  hours 
(0.5  hours  per  client  for  an  average  of  670  clients) 
and  pays  $8,000  annually  in  fees  to  an  independent 
public  accountant  in  connection  with  undergoing 
the  examination.  We  also  estimated  that  under  the 
amended  rule,  only  36  advisers  will  continue  to 
incur  these  full  costs  of  an  annual  surprise 
examination  with  respect  to  all  their  clients:  we 
estimated  that  another  675  advisers  will  incur  these 
costs  only  with  respect  to  one  percent  of  their 
clients,  spending  approximately  3.5  hours  and 
paying  $1,000  annually  in  fees  in  connection  with 
the  annual  surprise  examination. 

^*  The  Commission  does  not  collect  information 
on  the  number  of  advisers  that  currently  do  not 
comply  with  the  custody  rule  in  reliance  on  SEC 
staff  no-action  letters,  but  that  will  be  subject  to  the 
revised  rule. 

■''''This  change  will  not,  however,  impair  client 
protections.  A  balance  sheet  may  give  an  imperfect 
picture  of  the  financial  health  of  an  advisory  firm, 
because  many  advisers,  including  very  profitable 
firms,  have  few  financial  assets  Moreover,  rule 
206(4)^.  which  did  not  exist  when  the  balance 
sheet  requirement  was  adopted,  requires  every 
adviser  to  disclose  any  financial  condition  that  is 
likely  to  impair  its  ability  to  meet  its  contractual 
commitments  to  its  clients;  this  disclosure  is  more 
useful  to  clients  than  a  balance  sheet. 

60 The  Commission  staff  has  estimated,  in 
connection  with  Paperwork  Reduction  Act 
analyses,  that  an  adviser  not  otherwise  required  to 
prepare  audited  financial  statements  presently 
spends  approximately  $15,000  annually  to  comply 
with  this  requirement,  and  that  approximately  580 
advisers  with  custody  are  currently  incurring  tl'ese 
costs.  See  infra  note  and  accompanying  text. 


staffs  no-action  letters  to  report  that 
they  do  not  have  custody;  they 
commented  that  requiring  them  to 
change  their  response  to  Item  9  would 
confuse  their  clients. '■^  This  revision 
avoids  requiring  these  advisers  to 
amend  their  registration  statements. ^^ 

Improved  clarity  and  transparency  of 
the  rule.  The  amendments  will  improve 
the  clarity  and  transparency  of  the  rule 
by  adding  a  definition  of  "custody"  to 
the  rule  and  by  providing  examples  of 
the  custodial  situations  most  likely  to  be 
encountered  by  an  adviser  in  today's 
securities  markets.  Advisers  will  benefit 
from  this  transparency  because  they  (or 
their  counsel)  will  no  longer  need  to 
refer  to  other  materials  such  as  staff  no- 
action  letters  for  these  examples. 
Commenters  generally  responded 
favorably  to  the  insertion  of  the 
definition  and  examples. 

C.  Costs 

The  amendments  require  that  all 
client  funds  or  securities  be  maintained 
with  qualified  custodians.  This 
requirement  may  impose  costs  on  the 
advisers  that  currently  have  physical 
possession  of  client  assets.  We 
estimated  in  the  Proposing  Release  that 
the  additional  cost  of  this  requirement, 
if  cuiy,  would  be  minimal  because  most 
advisers  already  maintain  client  assets 
with  banks  or  broker-dealers.f*  *  Many 
commenters  confirmed  that  their 
custody  arose  through  their  access  to 
their  clients'  funds  or  securities,  not 
through  any  physical  possession  of 
them,  and  this  requirement  would  not 
impose  additional  costs  on  them. 

In  addition,  the  amendments  exempt 
advisers  with  custody  from  the  costs  of 
undergoing  annual  siu-prise 
examinations  and  sending  account 
statements  only  when  qualified 
custodians  send  account  statements 
directly  to  the  advisers'  clients  at  least 
quarterly.  This  condition  may  impose 
costs  on  a  small  number  of  advisers  that 
do  not  already  have  qualified  custodians 
deliver  account  statements  directly  to 
the  advisers'  clients.'"'  These  advisers 


"'  Because  those  staff  no-action  letters  are  being 
withdrawn,  these  advisers  must  now  comply  with 
the  amended  custody  rule. 

''•'  We  have  beer,  advised  by  groups  representing 
advisers  registered  with  us  that  perhaps  as  many  as 
90%  of  SEC-registered  advisers  deduct  fees  from 
their  clients'  accounts. 

"'In  our  Proposing  Release,  we  estimated  that  no 
more  than  1  percent  of  advisers  with  custody  keep 
any  clients'  securities  in  places  other  than  accounts 
with  qualified  custodians,  and  even  these  advisers 
maintain  almost  all  of  their  clients'  assets  with 
qualified  custodians. 

•'■'  In  the  Proposing  Release,  we  have  estimated 
that  most  qualified  custodians  are  delivering 
account  statements  to  advisers  clients  and  that  less 
than  1%  of  advisory  clients  (excluding  investors  in 

Continued 
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will  have  to  arrange  kn  qualified 
custodians  to  deliver  account  statements 
directly  to  their  advisory  clients,  and 
the  qualified  custodians  may  pass  any 
new  costs  on  to  the  advisers  These 
costs  are  neces.sary  for  the  protection  of 
advisorv  clients  and  W'^  estimated  in  the 
Proposing  Release  that  they  should  hf 
no  greater,  at  an  aggregate  level,  than  the 
costs  incurred  under  the  current 
account  statement  delivt^TV  requirv-ment 
We  received  ni3  specific  comments  on 
these  assumption  and  estimates,  and  we 
believe  they  remain  at:curate. 

VI.  Paperwork  Reduction  Act 

.•\s  set  forth  in  the  Proposing  Release. 
the  amendments  contain  several 
"collection  of  information" 
requirements  within  the  merining  rif  thf' 
Papervvi)rk  Reduction  A(  t  of  1495  '■ 
The  titles  for  the  collections  of 
information  are  "Rule  20tJ(4)-2.  Custodv 
of  Funds  or  Securities  of  Clients  by 
Investment  .Advisers"  and  "Form  .\DV, 
Financial  InforrnatKjn"  under  the 
.Advisers  .Act.  The  Commission 
submitted  the  aint'ndmeiiLs  to  tht'  Office 
of  Management  and  Buiigft  i  OMB")  for 
review  in  accordance  with  44  U.S.C. 
.}.507(d)  and  ,5  CFR  1320.11   The 
collection  of  information  for  the  rule 
and  the  form  has  been  appnuFd  bv 
OMB  under  control  numbers  3235-0241 
and  3235-0049.  respectively  (both 
e.xpire  on  September  .30.  2005).  .An 
agencv  inav  not  comiuct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  vdlni  control 
number 

The  collections  of  information  under 
rule  20ti(4)-2  are  necessary  to  ensure 
that  clients'  funds  and  securities  in  the 
custcjdy  of  advisers  ar^-  safeguarded,  and 
information  contained  in  the  collections 
Ls  used  by  staff  of  the  Commission  in  its 
enforcement,  regulatory,  and 
examination  programs.  The  respimdents 
are  investment  advisers  registered  with 
us  that  have  custody  of  clients'  funds  or 
securities.  The  collections  of 
information  under  Form  .ADV  are 
necessar\-  for  use  bv  staff  ')f  thf 
Commissum  in  its  examination  and 
oversight  program  The  respondents  are 
investment  advisiTS  seeking  to  registt>r 
with  the  Commission  or  to  update  tht'ir 
registration.  Responses  provided  to  the 
Ckimmission  are  not  kept  confidential. 

A   Rule  206141-2 

We  are  adfipting  the  amendments 
substantially  as  proposed.  The 


amendments  require  advisers  with 
client  funds  and  securities  to  maintain 
th(jse  funds  and  sei:urities  in  custodial 
accounts  with  batiks,  broker-dealers,  or 
other  "qualified  (ustodians."  The 
amendments  exempt  advisers  with 
(  ustodv  of  client  assets  from  the  current 
requirements  of  sending  their  clients 
(juarterlv  account  statements  and 
undergoing  an  annual  surprise 
fxamination  if  qualified  custodians 
send  account  statements  dir(;c;tly  to  the 
advisory  c:lients  at  least  quarterly.*'''  The 
amendments  exempt  advisers  from  the 
rule  with  respt^c  t  to  ac;counts  of 
rt'gistt'red  invfstnient  f:ompanies.  and 
exempt  advisers  from  the  reporting 
requirement  with  respect  to  pooled 
investment  vehicles  that  are  audited 
annual  1\  and  h-ive  the  audit  results 
distributed  to  their  investors.''"  We 
received  no  comments  on  the  collection 
of  information  burden  of  the 
amendments 

Wt'  t'stnnatcd  in  our  Pro[)osing 
Release  that  the  amendments  would 
general Iv  reduc:e  the  paperwork  burden 
for  adv  isers   Wf  i-stiinated  the  aggregate 
burden  under  the  (  urreiil  rule  at 
1.246.200  hours,  and  the  aggregate  cost 
under  thf  (  urrent  rule  at  $5,952,000. 
assuming  that  an  advisc^r  would  pav  an 
indt'pendent  [lublic  ac:countant  S8.000 
to  conduct  an  annual  surprise 
examination. 

For  purposes  of  calculating  the 
burden  hours  under  the  amendments, 
wt'  t'stiinated  iii  the  Proposing  Release 
that  (i)  of  the  8tj7  advisers  reporting  that 
they  had  custodv  of  cdients'  assets.  156 
would  be  tullv  exempted  from  the 
requirements  ot  sending  c}uarterlv 
advisory  account  statements  and 
undergoing  an  annual  surprise 
ex.iininatioi).'''  (ii)  95  perc:ent  (675 


pooled  investment  vehicles)  do  not  receive  account 
statements  directly  frora  custodians.  Many 
commenters  indicated  that  their  custodians  do 
dehver  account  statements  to  their  clients  directly. 
«  44  U.S.C.  3501  to  3520. 


**We  proposed  that  qualified  custodians  send 
account  statements  to  clients  monthly  A  numt)er  of 
commenters  noted  that  some  custodial  acxounts  are 
on  quarterly  rather  than  monthly  reporting  cycles 
and  that  moving  to  a  monthly  cycle  would  increase 
expenses.  In  response  to  these  comments,  the 
amended  rule  requires  only  quarterly  account 
statements.  This  revision  will  not  affect  our  original 
estimate  of  information  collection  burden,  which 
was  based  on  an  assumption  that  the  amendments 
would  not  result  in  any  change  in  qualified 
custodians'  reporting  cycles. 

•"^We  had  proposed  a  complete  e.Kemption  for 
advisers  to  audited  pooled  investment  vehicles,  but 
are  adopting  an  exemption  from  the  account 
statement  delivery  requirements  only  Exempting 
audited  investment  pools  from  the  account 
statement  deliverv  requirement  will  eliiniridtc  lioih 
the  adviser  s  burden  of  sending  account  statemiMUs 
and  its  burden  in  undergoing  an  annual  surpnsr 
examination.  This  modification  dues  not  affect 
estimate  of  the  information  collet  lioii  burden 

"■Advisers  that  are  registered  broker-dealers  (123 
firms)  or  banks  (33  firms)  will  be    qualified 
custodians  '  under  the  amended  rule  and  mav  keep 
custody  of  their  own  (and  other  advisers  I  (  lierits 
assets.  We  understand  that  broker-dealers  and 
banks  generally  send  account  statements  at  least 


advisers)  of  the  remaining  711  advisers 
would  be  eligible  for  the  exemption 
from  these  two  requirements  with 
respect  to  99  percent  of  their  clients, 
and  (iii)  5  percent  (36  advisers)  of  the 
remaining  711  advisers  would  continue 
to  be  subject  to  both  requirements  with 
respect  to  all  of  their  clients.  Assuming 
an  average  of  670  clients  per  adviser 
registered  with  us.  we  estimated  that  the 
aggregate  annual  burden  that  advisers 
would  face  under  the  amended  rule 
would  be  72.113  hours  rather  than  the 
estimated  1 .246.200  hours  under  the 
c:urrent  rule.''"' 

We  further  estimated  in  the  Proposing 
Release  that  |i)  the  aggregate  cost  for 
accounting  fees  for  the  annual  surprise 
examination  would  be  $288,000  for  the 
36  advisers  who  would  be  subject  to  the 
collecti(5n  of  information  for  all  of  their 
clients;  ^"  and  [ii)  the  accounting  fees  for 
the  675  advisers  'A'ho  would  be  subject 
to  the  collection  of  information  for  1 
percent  of  their  clients  would  decrease 
to  Si. 000  per  adviser,  for  an  aggregate  of 
S675.000.  The  aggregate  cost  for 
information  cjollection  burden  under  the 
amended  rule  would  therefore  be 
S963.000  rather  than  the  estimated 
S5. 952. 000  under  the  current  rule."'  We 
rc!ceived  no  comments  on  these 
estimates  and  assumptions. 

As  stated  above,  we  are  adopting  the 
amendments  substantially  as  proposed. 
Accordingly,  our  estimate  of  the  annual 
aggregate  burden  of  collection  for  the 
amended  rule  remains  72,1 13  hours  and 
our  estimate  of  the  aggregate  cost 
remains  S963.000.  This  collection  of 
information  is  mandatory,  and 
responses  are  not  kept  confidential. 

B.  Form  ADV 

The  amended  rule  eliminates  the 
requirement  set  forth  in  Part  II.  Item  14 
of  Form  ADV  that  an  adviser  with 
custody  must  include  in  its  brochure  a 
balance  sheet  audited  by  an 
independent  public  accountant."-  This 
will  reduce  paperwork  burden  for 


quarterly.  These  advisers  will  Iherefurc  bo  in 
compliance  with  the  amended  rule  without 
incurring  anv  additional  burden  under  the  rule. 

"*"The  675  advisers  facing  this  burden  with 
respect  to  1%  nf  their  clients  will  spend  2  S  liiuirs 
per  client  for  7  clients  annuallv  b75  advisers  x  7 
clients  x  2.5  hours  =  11.812  5  hours  The  3b 
advisers  facing  this  burden  with  respect  to  all  of 
their  clients  will  spend  2,5  hours  per  c  lieiit  for  670 
clients  annuallv    36  advisers  -  670  c  hents  «  2  5 
hours  =  60,300  hours.  11,812,5  hours  +  60,3011 
hours  =  a  total  hour  burden  of  72.1 1 2.5  (rounded 
to  72.1 131  hours  annually  for  all  advisers  in  the 
aggregate 

'"These  36  ad\  isers  would  \)e  sub|ect  to  a 
surprise  exaniinalion   Based  on  our  experience 
examining  investment  advisers,  we  estimated  that 
each  surprise  examination  would  cost  .$8,000   36 
advisers  ■  $8,000  -  $288,000 

"  $288,000  -I-  $675,000  =  $963,000 

'•'  Sef  supra  Suction  II, E  of  this  Release, 
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advisers  that  have  custody  of  client 
assets. 

In  the  Proposing  Release,  we 
estimated  the  current  aggregate  annual 
cost  of  this  requirement  at 
$11,460,000.^3  For  purposes  of 
calculating  this  cost  under  the 
amendments,  we  estimated  the  580 
advisers  that  are  paying  accoimtants' 
fees  to  comply  with  the  balance  sheet 
requirement  under  the  current  rule 
would  no  longer  incur  these  costs. 
Therefore,  we  estimated  in  the 
Proposing  Release  that  the  niunber  of 
advisers  subject  to  this  requirement 
would  be  reduced  to  184,  and  the 
aggregate  annual  cost  of  this 
requirement  would  be  reduced  to 
$2,760,000,  for  an  average  aimual  cost 
for  each  adviser  registered  with  us  of 
$364. "4 

Comraenters  generally  supported  the 
elimination  of  the  balance  sheet 
requirement,  but  made  no  specific 
comment  on  our  estimated  numbers.  We 
are  adopting  this  amendment  as 
proposed.  These  estimated  numbers 
therefore  remain  the  same. 

We  are  also  adding  an  instruction  to 
Item  9  of  Part  lA  of  Form  ADV,  which 
asks  whether  the  adviser  has  custody  of 
clients'  funds  or  securities.  Many 
advisers  registered  with  us  deduct  fees 
from  clients'  accounts  but  currently 
answer  "no"  to  Item  9  in  reliance  on  no- 
action  letters  issued  by  our  staff.  The 
new  instruction  would  permit  advisers 
that  have  custody  solely  because  they 
deduct  fees  to  continue  answering  "no" 
to  Item  9.  Consequently,  the  new 
instruction  does  not  affect  the  collection 
of  information  burden  of  Form  ADV. 

This  collection  of  information  is 
mandatory,  and  responses  are  not  kept 
confidential. 


' '  We  estimated  that  each  adviser  that  needed  an 
audited  balance  sheet  in  order  to  comply  with  the 
requirement  paid  approximately  $15,000  on  average 
in  accounting  fees.  According  to  our  records,  184 
advisers  registered  with  us  require  prepayment  of 
fees,  and  887  advisers  registered  with  us  provide  an 
audited  balance  sheet  to  their  clients  under  Part  II. 
Item  14  of  Form  ADV.  (Because  advisers  are  not 
prrsentiv  required  to  file  Part  II  of  ADV  with  the 
Commission,  the  887  figure  is  from  data  coUei^vd 
before  |anuar\'  1.  2001.)  Since  867  advisers  report 
having  custody  of  their  clients'  assets,  and  this 
number  of  advisers  combined  with  those  who 
require  prepayment  of  fees  exceeds  the  887 
providing  balance  sheets  by  164.  we  have  estimated 
that  164  of  the  advisers  with  custody  also  require 
prepayment  of  fees.  Of  the  703  advisers  providing 
balance  sheets  because  of  the  custody  provision 
(867  advisers  with  custody  -  164  also  requiring 
prepayment  of  fees  =  703),  123  are  also  broker- 
dealers  that  are  required  to  maintain  audited 
financial  statements  under  other  rules,  and  only  the 
remaining  580  advisers  incur  accountants'  fees  to 
comply  with  the  balance  sheet  requirement  under 
the  custody  provision.  $15,000  in  fees  x  (184 
advisers  with  advance  fees  +  580  additional 
advisers  with  custody)  =  $11,460,000. 

'••  (184  X  $15,000)  /  7.583  =  $364. 


Vn.  Final  Regulatory  Flexibility 
Analysis 

The  Commission  proposed 
amendments  to  rule  206(4>-2,  the 
custody  rule  under  the  Advisers  Act,  in 
a  release  issued  on  July  18,  2002 
("Proposing  Release"). ^^  An  initial 
Regulatory  Flexibility  Analysis 
("IRFA")  was  published  in  the 
F'roposing  Release.  No  comments  were- 
received  on  the  IRFA.  The  Commission 
has  prepared  the  following  Final 
Regulatory  Flexibility  Analysis 
("FRFA")  regarding  eunendments  to  rule 
206(4)-2  and  Form  ADV,  in  accordance 
with  5  U.S.C.  604. 

A.  Need  for  the  Amendments 

We  are  adopting  the  amendments 
substantially  as  proposed.  The 
amendments  are  necessary  to  harmonize 
the  advisers'  custody  rule  with  current 
custodial  practices,  enhance  the 
protections  afforded  to  client  assets,  and 
clarify  circumstances  under  which 
advisers  have  custody  of  client  assets. 
The  amendments  require  advisers  to 
maintain  client  funds  and  secvirities 
with  broker-dealers,  banks,  or  other 
"qualified  custodians."  If  the  qualified 
custodian  sends  account  statements 
directly  to  an  adviser's  clients  at  least 
quarterly,  the  adviser  will  be  relieved 
from  sending  its  own  account 
statements  and  from  undergoing  an 
annual  surprise  examination  of  those 
clients'  accounts.  The  amendments 
exempt  advisers  from  the  rule  with 
respect  to  clients  that  are  registered 
investment  companies  and  exempt 
advisers  to  limited  partnerships  (or 
other  types  of  pooled  investment 
vehicles)  from  the  account  statement 
delivery  requirement  if  the  limited 
partnerships  are  subject  to  annual  audit 
and  distribute  the  audit  results  to  their 
limited  partners. 

The  amendments  add  a  definition  of 
"custody"  to  the  rule  and  illustrate  the 
circumstances  under  which  an  adviser 
has  custody  of  client  assets.  Advisers 
will  benefit  from  this  transparency 
because  they  {and  their  counsel)  will  no 
longer  need  to  refer  to  external  materials 
such  as  staff  no-action  letters  for  these 
examples.  Finally,  the  amendments 
eliminate  the  requirement  in  Form  ADV 
that  advisers  with  custody  include  an 
audited  balance  sheet  in  their  disclosure 
brochures  to  clients;  other  disclosures 
now  provide  clients  with  information 
that  is  likely  to  be  more  helpful  to  them 
in  this  regard. 


B.  Significant  Issues  Raised  by  Public 
Comment 

The  Commission  received  49  letters 
from  commenters  in  response  to  the 
Proposing  Release. ^^  Commenters 
strongly  supported  the  proposal.  As 
discussed  in  Section  II  of  this  Release, 
above,  the  Commission  is  adopting  the 
amendments  substantially  as  proposed 
with  some  changes  to  respond  to 
commenters'  suggestions.  The 
Commission  specifically  requested 
comment  with  respect  to  the  IRFA,  but 
did  not  receive  any  comments 
concerning  the  IRFA. 

C.  Small  Entities  Subject  to  Rule 

In  developing  the  amendments,  we 
have  considered  their  potential  effect  on 
small  entities.  Under  (Commission  rules. 
for  the  purposes  of  the  Advisers  Act  and 
the  Regulatory  Flexibility  Act,  an 
investment  adviser  generally  is  a  small 
entity  if  it:  (i)  Has  assets  under 
management  having  a  total  value  of  less 
than  $25  million;  (ii)  did  not  have  total 
assets  of  $5  million  or  more  on  the  last 
day  of  its  most  recent  fiscal  year;  and 
(iii)  does  not  control,  is  not  controlled 
by,  and  is  not  under  common  control 
with  another  investment  adviser  that 
has  assets  under  management  of  $25 
million  or  more,  or  any  person  (other 
than  a  natural  person)  that  had  $5 
million  or  more  on  the  last  day  of  its 
most  recent  fiscal  year."^  The 
Commission  estimates  that 
approximately  28  SEC-registered 
investment  advisers  that  have  custody 
of  client  assets  are  small  entities. ^^ 

D.  Projected  Reporting,  Record-keeping, 
and  Ckher  Compliance  Requirements 

The  amended  rule  imposes  no  new 
reporting  and  recon^keeping 
requirements.  In  addition,  we  believe 
that  most  advisers  that  maintain  custody 
of  client  assets,  including  advisers  that 
are  small  entities,  already  maintain 
these  assets  with  qualified  custodians. 
Therefore,  the  amendments  will  not 
materially  increase  the  effort  necessary 
on  the  advisers'  behalf  to  comply  with 
the  Commission's  rules.  To  the  contrary', 
the  amendments  provide  advisers  with 
the  opportunity  to  eliminate  costs  they 
incur  complying  with  the  present  rule's 
requirements  to  send  account 
statements  to  clients  and  undergo  an 


^^  Custody  of  Funds  or  Securities  of  Clients  by 
Investment  Advisers,  Investment  Advisers  Release 
No.  2044  (July  18.  2002)  (67  FR  48579  (July  25, 
2002)1. 


'*■  See  Summon  of  Comments  prepared  bv  our 
staff,  available  in  our  Public  Reference  Room  m  File 
No.  S7-28-02,  and  on  our  Web  site  at  httpi' 
vtts-w.sec.gov' rules/ extra/s72802csumm.htm 

"17CFR  275.0-7(a). 

~^This  estimate  is  based  on  the  information 
provided  submitted  bv  SEC-registered  advisers  in 
Fonn  ADV.  Part  lA  ll'7  CFR  279.1]  as  of  May  2002 
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annual  surprise  pxamination.^ '  In 
ddilition.  vvp  art'  am^ndint;  Furni  ADV  tn 
t^liminati'  the  roquirt-mt-nt  that  an 
adviser  with  (:ust(id\'  uf  client  assets 
pru%ido  its  clients  with  a  (  op\  (if  its 
audited  balance  sheet   therehv  turthcr 
reducing  the  ad\'isers   compliance  i  usts 
We  are  also  amendinu  Form  :\D\'  to  add 
an  instruction  to  Item  9  of  F\irt  l.\;  this 
instruction  permits  SEC-registt^red 
dd%isers  that  have  custodv  only  because 
the\-  deduc:t  their  fees  from  their  t  bents' 
assets  tu  continue  responding    no    to 
Item  9.»» 

E.  Agpncy  Action  To  Minimize  Effect  on 

Small  Entities 

The  Regulatory  Flevibility  Act  directs 
the  Commission  to  consider  significant 
alternatives  that  would  accomplish  the 
stateii  ob|ective.  while  minimizing  an\' 
siijnificant  adverse  impact  on  small 
entities   In  connection  with  the 
amended  rule,  the  (Commission 
considered  the  following  alternatives: 
(a)  The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities;  (b) 
the  clarification,  f:on>olidation.  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rule 
ftir  such  small  entities;  (c)  the  use  of 
performance  rather  than  design 
standards;  and  (d)  an  exemption  from 
coverage  of  the  rule,  or  anv  part  thereof, 
for  such  small  entities 

The  overall  impact  of  the 
amendments  is  to  decre.ise  regulatory 
burdens  on  advisers.  Small  advisers,  as 
well  as  large  ones,  will  benefit  from  th*- 
amended  rule   Moreover,  the 
amendments  achieve  the  rule's 
ob|ectives  through  alternatives  that  are 
alreadv  ce)nsistent  in  large  part  with 
ad\isers'  current  c  u.->todial  practices. 
Therefore,  the  potenfial  impact  of  the 
amenciments  on  small  entities  should 
not  be  significant   For  these  reasons, 
alternatives  to  the  amendments,  such  as 
differing  compliance  or  reporting 
requirements,  simplification  of 
compliance  and  reporting  recpnrement^. 
or  the  use  of  performance  rather  than 
design  standards,  are  unlikelv  to 
minimize  anv  impact  that  the  amended 
rule  may  have  on  small  entitu^s 
Regarding  exemption  from  coverage  of 


'"L  nder  ihe  dmended  rule,  an  adviser  will  not  be 
required  to  send  quarterly  account  statements  or 
undergo  a  .surprise  examination  with  respect  to 
accounts  for  wtiich  a  qualified  custodian  sends 
account  statements  directly  to  clients  at  least 
quarterly 

'"These  advisers,  in  reliance  on  no-action  letters 
i.ssued  by  the  Commission's  staff,  have  responded 

no    to  Item  9  and  have  not  been  required  to 
( ompiv  with  the  custody  rule  The  letters  are  being 
withdrawn  and  these  advisers  must  now  comply 
with  tne  revised  rule. 


the  rule  amendments,  or  any  part 
thereof,  for  small  entities,  such  an 
exemption  would  (^epri\e  small  entities 
of  the  burden  relief  provided  b\-  the 
amendments.  Moreover,  since  the 
firotections  of  the  Advisers  Act  are 
intended  to  applv  e{|iiallv  to  (;lients  of 
both  large  and  small  ,id\  isorv  firms,  it 
would  be  inconsistent  with  the 
purposes  ot  the  At:t  to  specifv  different 
rcKjuirements  for  small  entities  or  to 
establi^h  different  (  ompliance  or 
reporting  re(lulremellt^.  tor  small  entities 
with  regard  to  this  requiri'iiient 

Vin.  Statutory  Authority 

We  art'   idoptint;  aineiidments  to  rule 
Ii()hi4)-J  pursuant  to  our  autfiorit\'  set 
forth  in  sectioiis  206(4)  and  211(a)  of  the 
Advisers  Act  [15  U.S.C.  8t)b-f)(4)  and 
Hl)i>-ll(a)|. 

We  are  adopting  amendments  to  Form 
ADV  pursuant  to  the  authority  set  fo-th 
in  sections  203(c)(1),  204,  and  21 1(a)  of 
the  Advisers  Act  (15  VS.C.  80l)-3(c)(  1 ). 
H()t)-4  and  H(ll)-nia)| 

List  uf  Subjects  in  17  CFR  Parts  275  and 
279 

Reporting  and  recordkeeping 
requirciiieuts.  .See  unties 

Text  of  Rule 

■  For  the  reasons  set  out  m  the  preamble. 
Title  17.  C;iiapter  II  of  the  C.otie  of  Federal 
Regulations  is  .imended  as  fcjllows; 

PART  275— RULES  AND 
REGULATIONS,  INVESTMENT 
ADVISERS  ACT  OF  1940 

■  :    rh.',iiithont\  I  itation  for  F\irt  275 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  80b-2(a)(n)(F).  80b- 
2(a)(17),  80b-3.  80b-4,  80b-6(4).  80b-€a, 
80b- 1 1.  unless  otherwise  noted. 


■  2  .Section  275 
re.iii  as  follows- 


i0B(4)-2  is  revised  to 


§  275.206(4)-2     Custody  of  funds  or 
securities  of  clients  by  investment  advisers. 

a    S.J^'Aer/u;ll,'  rf(fuirr(l  If  you  are  an 
investment  aih  iser  registered  or 
recpiirecf  to  be  registered  under  section 
20  <  of  the  Act  (15  U.S.C  HOb-.J).  it  is 
a  fraudulent,  deceptive,  or  manipulati\'e 
act.  practice  or  course  of  business 
within  the  meaning  of  section  206(4)  of 
the  Act  (15  use  80b-t)(4))  for  you  to 
have  custodv  of  i  lient  funds  or 
securities  unless 

(1)  Qualified  custodian  A  qualified 
custodian  maintains  those  funds  and 
securities 

(i)  In  a  separate  acciount  for  each 
client  under  that  client's  name;  or 

(ii)  In  accounts  that  contain  only  your 
clients'  funds  and  sec:urities.  under  your 
name  as  agent  or  trustee  for  the  clients. 


(2)  \'otice  to  clients.  If  you  open  an 
acc;ount  with  a  qualified  custodian  on 
your  client's  behalf,  either  under  the 
client's  name  or  under  your  name  as 
agent,  you  notify  the  client  in  writing  of 
the  qualified  custodian's  name,  address, 
and  the  manner  in  which  the  funds  or 
securities  are  maintained,  promptly 
when  the  account  is  opened  and 
following  any  c:hanges  to  this 
information. 

(3)  Account  statements  to  clients. — (i) 
By  qualified  t  ustodian.  You  have  a 
reasonable  basis  for  believing  that  the 
qualified  custodian  sends  an  account 
statement,  at  least  quarterly,  to  each  of 
vour  clients  for  which  it  maintains 
funds  or  securities,  identifying  the 
amount  of  funds  and  of  each  security  in 
the  acc:ount  at  the  end  of  the  period  and 
setting  forth  all  transactions  in  the 
acc:()unt  during  that  period:  or 

(ii)  By  adviser.  (A)  You  send  a 
quarterly  account  statement  to  each  of 
ycmr  clients  for  whom  you  have  custody 
of  funds  or  securities,  identifying  the 
amount  of  funds  and  of  each  security  of 
which  you  have  custody  at  the  end  of 
the  peritjd  and  setting  forth  all 
transactions  during  that  period; 

(B)  An  independent  public  accountant 
verifies  all  of  those  funds  and  securities 
bv  actual  examination  at  least  once 
during  each  calendar  year  at  a  time  that 
is  chosen  by  the  accountant  without 
prior  notice  or  announcement  to  you 
and  that  is  irregular  from  year  to  year, 
and  files  a  certificate  on  Form  ADV-E 
(17  UFR  279.8)  with  the  Commission 
within  30  davs  after  the  completion  of 
the  examination,  stating  that  it  has 
examined  the  funds  and  securities  and 
describing  the  nature  and  extent  of  the 
examination;  and 

((')  The  independent  public 
accountant,  upon  finding  any  material 
discrepancies  during  the  course  of  the 
examination,  notifies  the  Commission 
within  one  business  day  of  the  finding, 
by  means  of  a  facsimile  transmission  or 
electronic  mail,  followed  by  first  class 
mail,  directed  to  the  attention  of  the 
nirec:tor  of  the  Office  of  Compliance 
Inspections  and  Examinations;  and 

(iii)  Special  rule  for  limited 
partnerships  and  limited  liability 
companies.  If  vou  are  a  general  partner 
of  a  limited  partnership  (or  managing 
member  of  a  limited  liability  company, 
or  hold  a  comparable  position  for 
another  type  of  pooled  investment 
vehicle),  the  account  statements 
required  under  paragraphs  (a)(3)(i)  or 
(a)(3)(ii)  of  this  section  must  be  sent  to 
each  limited  partner  (or  member  or 
other  beneficial  owner). 

(4)  Independent  representatives.  A 
c:rient  may  designate  an  independent 
representative  to  receive,  on  his  behalf, 
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notices  and  account  statements  as 
required  under  paragraphs  (a)(2]  and 
{a)(3)  of  this  section. 

(a)  Exceptions. — (1)  Shares  of  mutual 
funds.  With  respect  to  shares  of  an 
open-end  company  as  defined  in  section 
5(a)(1)  of  the  Investment  Company  Act 
of  1940  (15  U.S.C.  80a-5(a)(l)]  ("mutual 
fund"),  you  may  use  the  mutual  fund's 
transfer  agent  in  lieu  of  a  qualified 
custodian  for  purposes  of  complying 
with  paragraph  (a)  of  this  section; 

(2)  Certain  privately  offered  securities. 
(i)  You  are  not  required  to  comply  with 
this  section  with  respect  to  securities 
that  are: 

(A)  Acquired  from  the  issuer  in  a 
transaction  or  chain  of  transactions  not 
involving  any  public  offering; 

(B)  Uncertificated,  and  ov»mership 
thereof  is  recorded  only  on  books  of  the 
issuer  or  its  transfer  agent  in  the  name 
of  the  client;  and 

(C)  Transferable  only  with  prior 
consent  of  the  issuer  or  holders  of  the 
outstanding  securities  of  the  issuer. 

(ii)  Notwithstanding  paragraph 
(b)(2)(i)  of  this  section,  the  provisions  of 
this  paragraph  (b)(2}  are  available  with 
respect  to  securities  held  for  the  account 
of  a  limited  partnership  (or  limited 
liability  company,  or  other  type  of 
pooled  investment  vehicle)  only  if  the 
limited  partnership  is  audited,  and  the 
audited  financial  statements  are 
distributed,  as  described  in  paragraph 
(b)(3)  of  this  section. 

(3)  Limited  partnerships  subject  to 
annual  audit.  You  are  not  required  to 
comply  with  paragraph  (a)(3)  of  this 
section  with  respect  to  the  account  of  a 
limited  partnership  (or  limited  liability 
company,  or  another  type  of  pooled 
investment  vehicle)  that  is  subject  to 
audit  (as  defined  in  section  2(d)  of 
Article  1  of  Regulation  S-X  (17  CFR 
210.1-02(d))  at  least  annually  and 
distributes  its  audited  financial 
statements  prepared  in  accordance  with 
generally  accepted  accoimting 
principles  to  all  limited  partners  (or 
members  or  other  beneficial  owners) 
within  120  days  of  the  end  of  its  fiscal 
year;  and 

(4)  Registered  investment  companies. 
You  are  not  required  to  comply  with 
this  section  (17  CFR  275.206(4)-2)  with 
respect  to  the  account  of  an  investment 
company  registered  under  the 


Investment  Company  Act  of  1940  (15 
U.S.C.  80a-l  to  80a-64). 

(c)  Definitions.  For  the  purposes  of 
this  section: 

(1)  Custody  means  holding,  directly  or 
indirectly,  client  funds  or  securities,  or 
having  any  authority  to  obtain 
possession  of  them.  Custody  includes: 

(i)  Possession  of  client  funds  or 
securities,  (but  not  of  checks  drawn  by 
clients  and  made  payable  to  third 
parties,)  unless  you  receive  them 
inadvertently  and  you  return  them  to 
the  sender  promptly  but  in  any  case 
within  three  business  days  of  receiving 
them; 

(ii)  Any  arrangement  (including  a 
general  power  of  attorney)  under  which 
you  are  authorized  or  permitted  to 
withdraw  client  funds  or  securities 
maintained  with  a  custodian  upon  your 
instruction  to  the  custodian;  and 

(iii)  Any  capacity  (such  as  general 
partner  of  a  limited  partnership, 
managing  memljer  of  a  limited  liability 
company  or  a  comparable  position  for 
another  type  of  pooled  investment 
vehicle,  or  trustee  of  a  trust)  that  gives 
you  or  your  supervised  person  legal 
ownership  of  or  access  to  client  funds 
or  securities. 

(2)  Independent  representative  means 
a  person  that: 

(i)  Acts  as  agent  for  an  advisory  client, 
including  in  the  case  of  a  pooled 
investment  vehicle,  for  limited  partners 
of  a  limited  partnership  (or  members  of 
a  limited  liability  company,  or  other 
beneficial  owners  of  another  type  of 
pooled  investment  vehicle)  and  by  law 
or  contract  is  obliged  to  act  in  the  best 
interest  of  the  advisory  client  or  the 
limited  partners  (or  members,  or  other 
beneficial  owners); 

(ii)  Does  not  control,  is  not  controlled 
by,  and  is  not  under  common  control 
with  you;  and 

(iii)  Does  not  have,  and  has  not  had 
within  the  past  two  years,  a  material 
business  relationship  with  you. 

(3)  Qualified  custodian  means: 
(i)  A  bank  as  defined  in  section 

202(a)(2)  of  the  Advisers  Act  (15  U.S.C. 
80b-2(a)(2))  or  a  savings  association  as 
defined  in  section  3(b)(1)  of  the  Federal 
Deposit  Insiuance  Act  (12  U.S.C. 
1813(b)(1))  that  has  deposits  insured  by 
the  Federal  Deposit  Insurance 


Corporation  under  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1811): 

(ii)  A  broker-dealer  registered  under 
section  15(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C. 
78o(b)(l)).  holding  the  client  assets  in 
customer  accounts: 

(iii)  A  futures  commission  merchant 
registered  under  section  4f(a)  of  the 
Commodity  Exchange  Act  (7  U.S.C. 
6f(a)),  holding  the  client  assets  in 
customer  accounts,  but  only  with 
respect  to  clients'  funds  and  security 
futures,  or  other  securities  incidental  to 
transactions  in  contracts  for  the 
purchase  or  sale  of  a  commodity  for 
futiue  delivery  and  options  thereon;  and 

(iv)  A  foreign  financial  institution  that 
customarily  holds  financial  assets  for  its 
customers,  provided  that  the  foreign 
financial  institution  keeps  the  advisor>' 
clients'  assets  in  customer  accounts 
segregated  from  its  proprietary  assets. 

PART  279— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  ADVISERS 
ACT  OF  1940 

■  3.  The  authority  citation  for  Part  279 
continues  to  read  as  follows: 

Authority:  The  Investment  .advisers  .^^t  of 
1940.  15  U.S.C.  80b-l.  et  seq. 

m  4.  Form  ADV  (referenced  in  §  279.1)  is 
amended  by: 

■  a.  In  Part  lA.  Item  9,  revising  the 
introductory  text  to  add.  after  the  first 
sentence,  "If  you  are  registering  or 
registered  with  the  SEC  and  you  deduct 
youi  advisory  fees  directly  from  your 
c/ients'  accounts  but  you  do  not 
otherwise  have  custody  of  your  clients ' 
funds  or  securities,  you  may  answer 
"no"  to  Item  9A.(1)  and  9A.(2).";  and 

■  b.  In  Part  II,  Item  14,  adding  "(unless 
applicant  is  registered  or  registering  only 
with  the  Securities  and  Exchange 
Commission),"'  after  the  words  "client 
funds  or  securities". 

Note:  The  text  of  Form  ADV  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Dated:  September  2,5.  2003. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretan. 
(FR  Doc.  03-24813  Filed  9-30-03;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4852-N-02] 

Fair  Market  Rents  for  the  Housing 
Choice  Voucher  Program  and 
Moderate  Rehabilitation  Single  Room 
Occupancy  Program  Fiscal  Year  2004 

agency:  Office  of  the  Secretan',  1-UI) 
action:  Notice  of  Final  Fiscal  Year  (FY) 
J004  Fair  Market  Rents  (FMRs). 


SUMMARY:  .Section  8(c)(1)  of  the  United 

States  Huusing  Act  of  1937  requires  the 
Secretdrv  to  publish  FMRs  .innu.iliv  to 
be  effective  iin  (D(  tnber  1  of  (vuh  year 
FMRs  are  used  to  (ietfrmine  payment 
standard  amounts  for  the  Housing 
Choicie  Voucher  program,  to  determine 
initial  renewal  rents  for  some  expiring 
pro|ect-based  Section  H  (  (intracts.  and  to 
determine  initial  rents  for  housing 
assistance  payments  (HAP)  contracts  in 
the  Moderate  Rehabilitation  Single 
Room  ()((Aipanc\  program  Other 
programs  may  require  use  of  FMRs  for 
other  purp(>ses.  Today  s  notice  provides 
final  FY  2004  FMRs  for  all  areas  that 
reflec  t  the  estimate<i  lOth  and  5()th 
percentde  rent  leyeis  tiended  to  Aprjl  1. 
2004. 

EFFECTIVE  DATE:  The  FMRs  published  in 
this  notice  are  effective  on  October  1, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  Bencut.  Director.  Housing 
Voucher  Management  and  Operation^ 
Division.  Offi.:e  of  Public  Housing  and 
X'oucher  Programs,  telephone  '202!  rOK- 
0477,  responsible  for  decisions  on  hn\\ 
fair  market  rents  are  used;  nr  lohn 
Garritv.  Director.  Office  of  Special 
Needs  Assistance  Programs,  telephone 
(202)  708-4300.  responsible  for 
administration  of  the  Mod  Rehab  Single 
Room  0( cufiancv  program   For 
technical  informatnm  on  the 
methodology  used  to  develop  fair 
market  rents  or  a  listing  of  all  fair 
market  rents,  please  call  Hl'D  1  SKR  at 
1-800-245-2691  or  access  the 
information  on  the  Hl'D  Web  site, 
http://\,^■\v^\■  hudusrr  tr^/datasets/ 
tmr  html  Further  ijuestions  on  the 
methodology  ma\  be  addressed  to  Mane 
L  Lihn.  E(  onomic  and  Market  Analysis 
Division.  Offif:e  of  Economic  Affairs, 
telephone  (202)  708-0590,  (e-mail: 
murif     I      hhni'hud  gov]  Hearing- or 
speech-impaired  persons  may  use  the 
Telecommunications  Device  for  the  Deaf 
ITTY)  at  1-800-927-7589,  (Other  than 
the  -SOO    HUD  User  and  TTY  numbers, 
telephone  numbers  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATION:  Sec  tion  H 
of  the  I'niteci  State.-,  Housing  Ac  t  of 
1937  (the  Act)  (42  U.S.C.  1437f) 


authorizes  housing  assistaiu:e  to  aid 
lower  inc  omc  f.imilu^s  in  renting  safe 
and  decent  housing  Housing  assistance 
p.iymt'iits  are  limited  by  FMRs 
established  b\'  HI  I)  for  different  areas. 
In  the  Housing  Ghoice  Vouchc-r 
program,  the  FMR  is  used  to  determine 
the  "payment  standard  amount"  used  tcj 
calculate  the  maximum  monthly 
subsidy  for  lin  assisted  family  (see  24 
CFR  982.503.)  In  general,  the  FMR  for 
an  area  is  the  amount  that  would  be 
needed  to  pay  the  gross  rent  (shelter 
rent  plus  utilities)  nf  priyately  owned, 
decent,  and  sate  reiittil  housing  of  a 
modest  (non-luxurv)  n.iture  with 
suitable  amenities. 

Elfttninic  Datti  Aviiiliilulitv:  Thi^ 
Federal  Register  iioiu  e  is  ,i\ail.ible 
electronic  <ill\  from  the  HIT)  news  page: 
h  tip .  //www  huiit  1 1  [IS  ( irg-  <  g;  /iiidfx .  cgi 
Federal  Register  notices  also  are 
available  electronically  from  the  IJ,.S, 
Clovernmeiit  i'rinting  Office  Web  site: 
http://www.access.gpo.gov/sii_docs/ 
aces/ace'^'lW  html 

How  HIIU  Sets  FMRs 

HI  'D  Standard  for  Setting  th"  F.\/ff 

FMRs  ,ire  gross  rent  estiiihites  that 
inc  hide  both  shelter  rent  paid  b\'  the 
tenant  to  the  landlord,  and  the  c;ost  of 
tenant-p.iid  utilities,  except  telephones, 
HID  sets  FMRs  to  assure  that  a 
suffii  H'nt  supply  of  rental  housing  is 
available  to  progr.ini  piirtic:ipants.  To 
accomplish  this  nb|ec  ti\'e,  FMRs  must 
t)e  l)oth  tugh  enough  to  [lermit  a 
selet  tmn  of  uiiit>  iii  neighborfioods  and 
low  eiiougii  to  serve  as  many  families  as 
[lossible 

FMRs  are  set  at  a  perc  t'litih-  within 
the  rent  distribution  of  standard  (jualit\' 
rental  housing  units  in  each  FMR  area 
(see  24  CFR  888  113),  FMRs  are  based 
on  the  distribution  of  rents  for  units  that 
are  o(  i  u[ued  b\  rec  ent  movt^rs  "renter 
hcjuseholds  who  ino\ed  into  their  units 
witfiin  t.he  [)ast  IT)  months.  The 
distribution  does  not  inc  hide  rents  for 
units  less  than  Iwo  years  old  or  for 
public  housing  units.  Rents  for 
subsidized  housing  units  are  adjusted 
b\  adding  bai  k  the  amount  of  the 
subsiiK 

HUD  sets  FMRs  either  at  the  40th 
percentile  rent  m  at  the  .'lOth  pt!rcentile 
rent    For  most  FMR  areas,  the  FMR  is  set 
at  thf  40th  percentile  rent  [laid  by 
recent  movers,  which  means  that  40 
percent  of  all  standard  (jualitv  rental 
housing  units  rented  within  the  past  18 
months  hd\'e  rents  at  or  Ixdow  this 
dollar  amount   For  some  FMR  areas,  the 
FMR  is  set  at  the  50th  percentile  rent  or 
the  nit'dian  rent,  so  that  50  [)<'r(:ent  of 
standard  units  are  at  or  below  this  dollar 
amount    .\n  asterisk  in  .Schedule  B 


identifies  each  of  the  39  FMR  areas  for 
which  HUD  set  50th  percentile  FMRs. 

Data  Sources 

HUD  has  used  the  most  accurate  and 
current  data  available  to  develop  the 
FMR  estimates.  The  sources  of  survey 
data  used  for  the  base-year  estimates 
are: 

(1)  The  1990  Census,  which  provides 
statistically  reliable  rent  data  for  all 
FMR  areas; 

(2)  Bureau  of  the  Census'  American 
Housing  Surveys  (AHS)  conducted  after 
1990,  which  are  done  for  the  largest 
metropolitan  areas  and  which  have  an 
accuracy  comparable  to  the  decennial 
Census: 

(3)  Random  Digit  Dialing  (RDD) 
telephone  surveys  of  individual  FMR 
areas,  which  are  based  on  a  sampling 
procedure  that  uses  computers  to  select 
statistically  random  samples  of  rental 
housing;  and 

(4)  Data  from  the  2000  Census  were 
used  for  a  small  number  of  metropolitan 
areas  that  had  submitted  pubhc 
comments  requesting  higher  FMRs  and 
where  2000  Census  data  showed  FMRs 
were  significantly  understated.  [Please 
note  that  the  special  2000  Census 
tabulations  needed  to  develop  FMR 
estimates  were  not  available  when 
proposed  FY  2004  FMRs  were  released, 
in  addition,  the  new  0MB  metropolitan 
area  definitions  that  will  determine  how 
FMR  areas  are  defined  had  not  been 
released  when  proposed  FMRs  needed 
to  be  published.  A  number  of  analytical 
issues  related  to  using  the  2000  Census 
rent  data  are  still  being  studied  and 
need  to  be  resolved  prior  to 
implementing  the  new  definitions  and 
data.  A  set  of  revised  proposed  FMRs  for 
FY  2004  based  on  2000  Census  data  and 
nmv  area  definitions  will  be  published 
for  public  comment  in  late  2003  or  early 
2004,1 

The  base-year  FMRs  are  updated 
using  trending  factors  based  on 
Consumer  Price  Index  (CPI)  data  for 
rents  and  utilities  or  on  HUD  regional 
rent  change  factors  developed  from 
regional  RDD  surveys.  Area-specific 
annual  average  CPI  data  are  available  for 
99  metropolitan  FMR  areas.  RDD 
regional  rent  change  factors  are 
developed  annually  for  the  metropolitan 
and  nonmetropolitan  parts  of  each  of 
the  10  HUD  regions.  The  RDD  factors 
are  used  to  update  the  base  year 
estimates  for  all  FMR  areas  that  do  not 
have  their  own  local  CPI  survey. 

State  Minimum  FMRs 

Some  FMR  areas  have  market  rents 
that  are  at  or  below  long-term  operating 
c;osts.  In  addition,  research  has  shown 
that  areas  with  unusually  low  Census- 
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reported  rents,  especially 
nonmetropolitan  areas  with  unusually 
low  rents,  often  have  unusually  high 
levels  of  substandard  housing  and/or 
assisted  housing  that  distort  FMR 
estimates.  To  reduce  problems  « 
associated  with  FMR  estimates  for  these 
areas,  HUD  has  a  policy  of  setting  a 
minimum  FMR  level  for  each  state. 
FMRs  are  established  at  the  higher  of 
the  local  40th  percentile  rent  level  or  a 
state  minimum  FMR  that  is  equal  to  the 
statewide  40th  percentile  rent  for 
nonmetropolitan  counties.  The  state 
minimum  also  affects  a  small  number  of 
metropolitan  areas  whose  rents  would 
otherwise  fall  below  the  state  minimum. 

Bedroom  Size  Adjustments 

FMR  estimates  are  calculated  for  two- 
bedroom  units,  which  are  the  most 
common  rental  units.  Rent  relationships 
for  units  with  differing  numbers  of 
bedrooms  are  then  used  to  set  FMRs  of 
other  bedroom  sizes.  Bedroom  rent 
intervals  are  normally  based  on  1990 
Census  data  rent  interval  relationships 
for  FMR  areas.  In  FMR  areas  where 
FMRs  are  based  on  the  state  minimums, 
the  FMR  for  each  bedroom  size  category 
is  set  at  the  higher  of  the  40th  percentile 
rent  for  the  FMR  area  or  for  the 
statewide  average  for  nonmetropolitan 
counties. 

There  are  some  areas  where  the 
bedroom  intervals  were  adjusted 
because  the  rent  intervals  between 
bedroom  sizes  were  above  or  below  an 
acceptable  range  (e.g.,  areas  where 
efficiencies  are  typically  furnished, 
luxury  units  with  rents  higher  than 
typical  one-bedroom  rents).  The 
acceptable  range  for  intervals  between 
bedroom  intervals  was  based  on  an 
examination  of  unusually  high  and  low 
bedroom  rent  ratio  intervals  for  all 
metropolitan  areas.  Areas  where  the 
intervals  were  outside  the  normal  range 
were  increased  or  decreased  to  bring 
them  back  within  the  range.  Higher 
ratios  continue  to  be  used  for  3-bedroom 
and  larger  size  units  than  would  result 
from  using  the  actual  market 
relationships.  This  is  done  to  assist  the 
largest,  most  difficult  to  house  families 
in  finding  program-eligible  units.  The 
FMRs  for  imit  sizes  larger  than  4- 
bedroom  are  calculated  by  adding  15 
percent  to  the  4-bedroom  FMR  for  each 
extra  bedroom.  For  example,  the  FMR 
for  a  5 -bedroom  unit  is  1.15  times  the 
4-bedroom  FMR,  and  the  FMR  for  a  6- 
bedroom  unit  is  1.30  times  the  4- 
bedroom  FMR.  FMRs  for  single  room 
occupancy  (SRO)  units  are  0.75  times 
the  O-bedroom  FMR. 


Public  Comments 

/In  response  to  the  May  27,  2003, 
proposed  FMRs,  HUD  received  15 
public  conmients  covering  21  FMR 
areas.  Rental  housing  survey 
information  of  some  form  was  provided 
for  five  of  those  FMR  areas.  All  survey 
information  submitted  was  evaluated. 
Based  on  that  review,  the  FMRs  for  four 
FMR  areas  are  being  increased,  and  the 
manufactiu-ed  housing  FMRs  for  five 
non-metropolitan  counties  in  West 
Virginia  are  being  increased.  The 
information  submitted  for  the  other 
FMR  areas  was  not  considered  sufficient 
to  provide  a  basis  for  revising  the  FMRs. 

Most  comments  stated  that  the 
proposed  FMRs  were  too  low.  Some 
(Delaware  State  Housing  Authority. 
Knox  Coimty  Housing  Authority,  and 
Pinnacle  Housing  Group)  noted  that 
their  utility  and  rental  costs  increased 
significantly  over  the  past  year, 
compared  to  the  modest  increases 
granted  in  the  proposed  FMRs.  Others 
(Assumption  Parish  Housing  and 
Community  Development,  state  of 
Hawaii,  city  and  county  of  Honolulu, 
county  of  Hawaii,  and  the  Housing 
Authority  of  the  city  of  Corsicana,  TX) 
noted  tighter  rental  market  conditions 
over  the  past  year  have  increased  rents 
significantly.  Oklahoma  City  Housing 
Authority  protested  the  proposed 
decrease  in  its  FMRs  resulting  from  a 
random  digit  dialing  sm^^ey  done  last 
year.  The  Housing  Authority  of  the 
county  of  Los  Angeles  argued  that  all 
FMRs  should  be  set  at  the  50th 
percentile  rent  for  all  FMR  areas,  rather 
than  just  the  select  39  metropolitan 
areas. 

Two  comments  were  received  from 
Puerto  Rico.  One  from  the  Puerto  Rico 
Housing  Finance  Authority  argued  that 
the  methodology  HUD  uses  to  calculate 
FMRs  cannot  be  applied  to  Puerto  Rico. 
The  Housing  Finance  Authority  did  not 
have  a  proposal  for  a  more  accurate 
methodology  but  looks  forward  to 
developing  one  with  HUD.  The  second 
comment,  submitted  by  Hessel  and 
Aluise,  PC,  was  limited  to  the  impact  of 
the  proposed  FY  2004  FMRs  on  the 
Moderate  Rehabilitation  program. 
Addressing  this  comment  would  require 
a  regulatory  change,  and  this  matter  is 
being  studied  by  the  Office  of  Public 
and  Indian  Housing. 

In  previous  years,  HUD  has  sought  to 
conduct  slu^'eys  in  areas  with 
significant  numbers  of  Section  8 
vouchers  where  concerns  had  been 
expressed  about  the  accuracy  of  local 
FMRs.  HUD  was  able  to  conduct  only 
one  RDD  survey  this  calendar  year  to 
date.  HUD  was,  however,  able  to  obtain 
2000  Census  data  in  time  to  use  to 


review  FMRs  for  areas  that  had 
submitted  comments.  These  data  only 
recently  becsmie  available  to  the 
Department  and  are  currently  being 
used  to  develop  a  method  of 
systemwide  rebenchmarking  of  FMRs. 
After  reviewing  all  areas  that  had 
submitted  public  comments  requesting 
higher  FMRs,  HUD  identified  the 
following  areas  as  eligible  for  increases; 
Miami,  FL 

Honolulu,  HI  — - 

Assumption  Parish.  LA 
Navarre  County,  TX 

Based  on  survey  data  submitted, 
higher  manufactured  housing  FMRs 
were  approved  for  the  following  areas: 

Logan  County.  VW 
McDowell  County,  WV 
Mercer  County,  WV 
Mingo  County,  WV 
Wyoming  County,  WV 

The  Housing  Authority  of  the  City  of 
Santa  Barbara  requested  an  update  of  its 
exception  rent  to  equal  146  percent  for 
the  southern  portion  of  the  county  at  the 
FY  2004  FMR.  As  the  housing  authority 
was  advised,  exception  rent  requests 
must  be  made  directly  to  the  Office  of 
Public  Housing  and  will  be  acted  on 
separately. 

RDD  Surveys 

The  only  RDD  survey  conducted  in 
2003  was  for  the  Newburgh,  NY-PA 
PMSA.  Based  on  the  results  of  this 
survey,  no  change  was  made  in  its 
FMRs. 

American  Housing  Survey 

There  were  no  AHS  surveys  with 
results  that  alter  proposed  FY  2004 
FMRs. 

FMR  Area  Definition  Changes 

New  OMB  metropolitan  area 
definitions  came  out  on  June  6,  2003, 
subsequent  to  the  publication  of  the 
proposed  FMRs.  Given  the  number  and 
magnitude  of  definitional  change 
impacts,  HUD  plans  to  issue  a  revised 
proposed  FMR  schedule  for  FY  2004  to 
provide  an  opportunity  for  public 
comments.  Revised  FY  2004  FMRs  will 
be  developed  to  include  the  new 
metropolitan  areas  that  also  make  use  of 
the  2000  Census  rent  data  and 
published  late  this  calendar  year  or 
early  next  year.  After  the  comment 
period,  these  FMRs  will  be  published 
for  effect. 

Manufactured  Home  Space  Surveys 

The  FMR  used  to  establish  payment 
standard  amounts  for  the  rental  of 
manufactured  home  spaces  in  the 
Housing  Choice  Voucher  program  is  40 
percent  of  the  FMR  for  a  2-bedroom 
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unit   Hl'D  will  i onsid^-r  mudific  dtinii  nf 
thf  mdniifacturt'd  horiu>  spdc;(>  FMRs 
where  public:  comments  present 
statistic  allv  valid  siirvev  data  -.hiivvmi; 
the  40th  pert  entile  manutac  turtnl  hoiiu" 
space  rent  (inc  ludintj  the  cost  of 
utilities)  for  ih^'  entire  FMR  area. 

Manufac  tured  hnaie  spat  e  FMR 
re\-isi()ns  are  published  as  final  FMRs  m 
Schedule  D   Once  approved,  the  revised 
manufactured  home  space  FMRs 
establish  new  base  year  estimates  that 
are  updated  annuallv  using  the  same 
ilata  used  to  estimate  the  Housing 
('hoice  \'oucher  program  F\fRs  The 
FMR  area  ilefinitions  used  for  the  rental 
nf  manufat  tured  home  spac:es  .iff  the 
Same  as  the  area  definitions  used  for  the 
other  FMRs 

HI  D  Rental  Housing  Survey  fiuides 

Hl'D  rei  ommends  the  u-.»'  of 
professionallv-conduc  ted  ROD 
telephone  surveys  to  test  the  accuracy  of 
FMRs  for  areas  where  there  is  a 
sufficient  numhfr.it  see  tMii  a  units  to 
lustih-  the  survev  cost  nf  ,S2U.0U()- 
S. 50, 000   Areas  with  tOO  or  more 
program  units  usualK  nifft  this 
I  riterion,  and  areas  with  fewtT  units 
ma\-  meet  it  if  local  rents  are  thought  to 
be  significantly  different  than  the  F.MR 
proposed  bv  Hl'D  In  addition.  HI  D  has 
developed  a  simplified  version  of  the 
RDD  survey  methodology  for  smaller, 
nonmetropolitan  PHAs.  This 
methodology  is  designed  to  be  simple 
enough  to  he  done  by  the  PHA  itself. 
rather  than  bv  professional  survey 
organizations 

PHAs  in  nonmetropolitan  areas  may. 
in  certain  circumstances,  do  surveys  of 
groups  of  counties   All  grouped  county 
surveys  must  be  approved  in  advance  by 
HL'D  PHAs  are  cautioned  that  th" 
resulting  FMRs  will  not  be  identic  al  for 
the  c;ounties  surveyed;  each  individual 
FMR  area  will  have  a  separate  F.MR 
ba>ed  on  its  relationship  to  the 
combineii  rent  of  the  group  ot  FMR 
areas 

PHAs  that  plan  to  use  the  RDD  surve\ 
technique  may  obtain  a  copy  of  the 
appropriate  survey  guidf  h\  ualling 
Hl'D  rSFR  on  l-H0()--'4'>-Jt)m    Larger 
PHAs  should  request    Random  fOigit 
Dialing  Surveys;  A  Guide  to  .Assist 
Larger  Housing  Agenc:ies  in  Preparing 
Fair  Market  Rent  ( J)mnients  "  .Smaller 
PHAs  should  ribtain     Rental  Housing 
Surveys;  .-X  Ciu.df  to  .Assist  Smaller 
Housing  .-\gencies  m  l^repanng  Fair 
Market  Rent  Comments   '  These  guides 
are  also  available  on  the  Internet  at 
http:'/i\-\^-w  hudusfT  (>r<i.  d<it(isets/ 
fmr  htn\l 

HL'D  prefers,  but  does  not  mandate, 
the  use  of  RDD  telephone  surveys,  or  the 
more  traditional  method  described  in 


the  small  F'H.\  survey  guid(^  Other 
survey  methodologies  are  ac:c;eptable  if 
they  provide  statistic;ally  reliable, 
unbiased  estimates  of  the  4()th 
pt-rt  entile  gross  rent   Survey  samples 
should  preferably  be  r.indomlv  drawn 
from  <i  (  omplete  list  of  rental  units  for 
the  FMR  area    if  this  is  not  feasible,  the 
selected  sample  must  be  drawn  so  as  to 
be  statistically  represc^ntative  of  the 
entire  rental  housing  stock  of  the  FMR 
■  irea    111  partii  ular.  surve\s  must  include 
units  lit  iill  rent  levels  .iiid  be 
representative  by  strui  ture  t\  pe 
(in(  hiding  single  faniih    du[)le\,  and 
other  small  rental  pmprrties).  age  of 
housing  unit,  and  geographu   loc;ation 
The  del  t-nnial  ( 'ensus  should  be  used  ,is 
a  starting  pnmt  ,inil  means  nf 
\enfu  .itinii  tnr  (lett'rminiiig  whether  the 
sample  is  fprescntatu  e  ot  the  FMR 
area's  rent.il  housing  stoi  k   .Ml  sur\'e\ 
results  iniist  lie  fulK  due  umented 

A  PH.\  nr  (  imtractor  th.it  i  annot 
obtain  the  rec  omnu:nded  iiuniber  of 
sample  resp(ins"s  after  reasonable 
efforts  should  c  oiisult  with  HI  'D  before 
ab.iinliiniiii;  ;ts  survey;  in  such 
situations  HI  1)  is  prepared  to  rtdax 
normal  sample  size  recpiirements. 

.Accordingly,  the  Fair  Market  Rent 
S(  hediiles.  whii  h  will  not  be  codified  in 
24  (T'R  (lait  HHH    ,ir.'  .iniended  as 
follows; 

Dafecl:  September  26,  2003. 
Mel  Martinez, 

St-cmtan 

Fair  Market  Rents  for  the  Housing 
Choice  V'ouc  her  Program 

Schedulf^  li  :i!i<l  /' — lifiiiTiil 
Explanatory  Notes 

1.  Geographic  Coverage 

a.  Metropolitan  Areas — FMRs  ,ire 
market  wide  rent  estimates  that  are 
inteinied  to  provide  housing 
opportunities  throughout  the  geographic 
area  in  whic  h  lent.il  housing  units  are 

in  direi  t  c;ompetition 

HI:D  uses  theOMB  Metrojuilitan 
Statistical  Area  (MSA)  and  Primary 
Metropolitan  Statistical  Area  (PMSA) 
liefinitions   Schedule  B  FMRs  are  issued 
for  the  metropolitan  areas  a;;  defined  bv 
OMB.  with  the  e\(  eptions  disc:ussfHl  in 
p,iragra[ih  (b)  The  OMB-defined 
metropolitan  areas  (  losely  correspond  to 
housing  market  area  definitions 

b.  Exceptions  to  OMB  Definitions — 
The  exceptions  are  (  ounties  deleted 
from  several  l.irge  metropolitan  areas 
whose  revised  OMB  metropolitan  area 
definitions  were  lietermined  by  HL'D  to 
be  larger  than  the  housing  market  areas. 
The  FMRs  for  the  following  counties 
(shown  by  the  metropolit.in  area)  are 
calculated  separately  and  are  shown  in 


Schedule  B  within  their  respective 
states  under  the  "Metropolitan  FMR 
Areas  '  listing: 

Metropolitan  Area  Counties  Assigned 
Countv-Based  FMRs 

(Chicago.  IL 

DeKalb.  Grundy,  and  Kendall 
Clounties 
(ancinnati-Hamilton,  OH-KY-IN 

Brown  County.  Ohio;  Gallatin.  Grant, 
and  Pendleton  Counties  in 
Kpntuc:ky;  and  Ohio  County. 
Indiana 
Dallas.  TX 

Henderson  (bounty 
Flagstaff.  AZ-UT 

Kane  Clounty.  L'T 
New  Orleans.  LA 

St.  lames  Parish 
Washington.  DC-MD-VA-VVV 

Berkeley  and  Jefferson  Counties  in 
West  Virginia;  and  Clarke, 
Culpeper,  King  George,  and  Warren 
Counties  in  Virginia 

c:   Nonmetropolitan  Area  FMRs — 
FMRs  also  are  established  for 
ncmmetropolitan  counties  and  for 
c:ounty  equivalents  in  the  United  States, 
for  nonmetropolitan  parts  of  counties  in 
the  New  England  states  and  for  FMR 
areas  in  Puerto  Rico,  the  Virgin  Islands, 
and  the  Pacific  Islands. 

d.  Virginia  independent  Cities — FMRs 
for  the  areas  in  Virginia  shown  in  the 
table  below  were  established  by 
combining  the  Census  data  for  the 
nonmetropolitan  counties  with  the  data 
for  the  independent  cities  that  are 
loc:ated  within  the  county  borders. 
Because  of  space  limitations,  the  FMR 
listing  in  Schedule  B  includes  only  the 
name  of  the  nonmetropolitan  county. 
The  full  definitions  of  these  areas, 
including  the  independent  cities,  are  as 
follows: 

Virginia  Nonmetropolitan  County 
FMR  Area  and  Independent  Cit- 
ies Included  With  County 

County  Cities 

Allegtieny    Covington 

Augusta        Staunton  and 

Waynestx)ro 

Carroll  Galax 

Frederick     Winchester. 

Greensville  Emporia 

Henry      .,..  Martinsville. 

Montgomery  Radford 

Rockbridge  Buena  Vista  and  Lex- 

Ingtofi 

Rcx:kingham  Harnsonburg 

Souttitiampton       |  Franklin 

Wise  I  Norton. 

2.  Bedroom  Size  Adjustments 

Schedule  B  shows  the  FMRs  for  0- 
bedroom  through  4-bedroom  units.  The 
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FMRs  for  unit  sizes  larger  than  4 
bedrooms  are  calculated  by  adding  15 
percent  to  the  4-bedrooin  FMR  for  each 
extra  bedroom.  For  example,  the  FMR 
for  a  5-bedroom  unit  is  1.15  times  the 
4-bedroom  FMR,  and  the  FMR  for  a  6- 
bedroom  unit  is  1.30  times  the  4- 
bedroom  FMR.  FMRs  for  single-room- 
occupancy  (SRO)  units  are  0.75  times 
the  O-bedroom  FMR. 


3.  Arrangement  of  FMR  Areas  and 
Identification  of  Constituent  Parts 

a.  The  FMR  areas  in  Schedule  B  are 
listed  alphabetically  by  metropolitan 
FMR  area  and  by  nonmetropolitan 
county  within  each  state.  The  exception 
FMRs  for  manufactured  home  spaces  in 
Schedule  D  are  listed  alphabetically  by 
state. 

b.  The  constituent  counties  (and  New- 
England  towns  and  cities)  included  in 
each  metropolitan  FMR  area  are  listed 

•  immediately  following  the  listings  of  the 


FMR  dollar  amounts.  All  constituent 
parts  of  a  metropolitan  FMR  area  that 
are  in  more  than  one  state  can  be 
identified  by  consulting  the  listings  for 
each  applicable  state. 

c.  Two  nonmetropolitan  counties  are 
listed  alphabetically  on  each  line  of  the 
nonmetropolitan  county  listings. 

d.  The  New  England  towns  and  cities 
included  in  a  nonmetropolitan  part  of  a 
county  are  listed  immediately  following 
the  county  name. 

BILLING  CODE  4210-62-P 
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SCHEDULE  D  -  FY  2  004  FAIR  MARKET  RENTS  FOR  MANUFACTURED  HOME 
SPACES  IN  THE  SECTION  8  HOUSING  CHOICE  VOUCHER  PROGRAM 


Snate 


Area  Name 


Space 
Rent 


Cal if ornia 


Colorado 
Maryland 

Nevada 

New  York 


Los  Anqeles--Long  Beach,  CA  PMSA 
Orange  County,  CA  PMSA 
Riverside-  San  Bernardino,  CA  PMSA 
San  Diego,  CA  MSA 
Vallejo--Fdirfield--Napa,  CA  PMSA 

Boulder  -Longmont,  CO  PMSA 
Denver,  CO  PMSA 

Hagerstown,  MD  PMSA 
Sc.  Mary's  County 

Reno,  N^y  MSA 

Newburgh,  NY- -PA  PMSA 
Rochester,  NY  MSA 
Utica  -Rome,  NY  MSA 


$463 
$.562 
$369 
$579 
$483 

$423 
$402 

$257 
$375 

$445 

$395 
$258 
$232 


Oregon 


Deschutes  County 

Portland-- Vancouver ,  OR--WA  PMSA 

Salem,  OR  PMSA 


$282 
$324 
$401 


Wasnmgton 
West  Virginia 


Olyir.pia,  WA  PMSA 

Logan  County 
Mc  Do we  1 1  C  o  u  n  t  y 
Mercer  County 
Mingo  Cour. -;\' 
Wyoming  County 


$474 

$340 
$340 
$340 
$340 
$340 


[FR  Doc   03-24962  Filed  9-30-03,  8  45  ami 
BILLING  CODE  4210-62-C 


o    1=1 


Wednesday, 
October  1,  2003 


Part  V 

Federal 

Coimnunications 

Commission 

47  CFR  Fart  64 

Rules  and  Regulations  Implementing  the 
Telephone  Consumer  Protection  Act 
(TCPA)  of  1991;  Final  Rule 


56764         Federal  Register/ Vol.  68,  No.  190/ Wednesday,  October  1.  2003 /Rules  and  Regulations 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CG  Docket  No.  02-278,  DA  03-2994,  FCC 
03-153] 

Rules  and  Regulations  Implementing 
the  Telephone  Consumer  Protection 
Act(TCPA)of  1991 

AGENCY:  Federal  tinminunKiifi'ms 

Commission 

ACTION:  Final  ruK'.  .inncumc  •■iiicnt  •>[ 

I'fftHtive  date. 

SUMMARY:  In  this  document,  tho 

C'ommissinn  annnunces  that  tti^'  ( )'fu  >■ 
of  Management  and  Budget  (O.MBl  hd^ 
approved  for  three  vears  the  mfniriidtiiui 
collections  contamed  in  th*' 
Commission's  telemarketing  rules  ,!t 
!*!^64  1200(d)lll.  (d!(J).  (d)(6J.  lOl  <i  and 
(g)('i!   Sections  64  1200(a)(5).  (al(Hi  and 
(c)(2)  are  already  tn  be  effective  ()( tufn-r 
1.  2U0:-!  per  dates  published  at  hH  f'K 
44144.  lulv  25.  200J   O.MB  is  <  nntiniiint; 
its  review  of  the  information  c  '.'lU-i  tiuiis 
associated  with  the  fax  advertiMUi; 
rules 

DATES:  47  CFR  64  1200(d)(1).  (d)(3l. 

(d)(6).  (0(3)  and  (g)(1)  published  at  M 

FR  44144.  fulv  25.  200. i.  ar*'  nffe.  tue 

October  1.  2003 

ADDRESSES:  Federal  ClomnuuiK  >it)(ins 

Commission.  445  12th  .Street   SVV  . 

Washington.  D(;  205  54 

FOR  FURTHER  INFORMATION  CONTACT: 

Enca  H  McMahim  or  Richard  I)   Muirh 

at  202-418-2512.  C:onsunu'r  .v 

Governmental  .Affairs  Bureau 


SUPPLEMENTARY  INFORMATION:  This  is  a 
-.uminarv  of  the  ('ominission's  Public 
S'otirt'.  DA  03-2994.  released  on 
St'ptemher  29,  2003.  announcing  GMB 
appr(>\-<d  for  three  years  of  the 
iiifi)rinatioii  collections  contained  in 
i,«,h4,12()0(d)(l).  (d)(3).  (d)(6),  (0(3)  and 
>!(  1 1  of  thf  ( Commission's  rules 
iiuplemciiting  the  Telephone  tkinsumer 
['r(.te(  tion  .-\(  t  (TCPAj  of  1991,  The 
iiifMrinatinn  ;  ollections  wer(?  approveti 
t>\  OMB  on  September  29.  2003   (3MB 
Control  No    (060-05  19  The 
( 'Miiunissnin  publishes  this  notice  of  tiu' 
.■ffe(  ti\  !•  liate  ot  the  rules   As  noted  hi 
till-  (  onimissidii  s  Ke[)iirt  and  Order.  6H 
KK  44  144    lulv  25,  200. t.  the  national 
(JM  not  (all  rules  at  <^  64  1200  (c)(2J  and 
th<'  I  all  afiandonment  rules  at  <^  64, 1200 
;  ,1 II  ') !  .11  111  !.;';*'    b''(  lime  etlei  tive  i  m 
( )<  till, IT  1    _'()()  f  .ind  the  (  aller  IH  rules 
it  ^  ti4  161)  1 1.'!  -o  nito  etfec  t  on  January 
J'C  21104    It  M^ii  h.i^e  Alw  (  omments  on 
thfs.'  hurdrii  I'stnnates,  or  fmw  we  can 
imprMV*'  the  (  ullfi  tmuls!  .ind  reduce  the 
t)urden(si  the\  i  ause  vou,  [ilease  write 
'.    i.es  Smith,  Federal  Communif.ations 
(  ,(,!niniss|r.n    [<<•<, m  1    .•\H114,  445  12th 
stre.'t    S\V     W.ishiUiiton    !)(    20554 
I'l^Msf  in(  Ind.'  the  OMB  Control 
\,imber,   U)60-  (15  19    Ml  \our 
I  I  irr>'spi  indent  r   We  will  also  accept 
vmii  I  iinunents  regardiut;  the  Paperwork 
K*  liui  tion  .Xi  t  aspf  I  ts  nf  the  (, ollections 
\  la  tlu'  Internet,  if  you  send  them  to 
l.rslif  Sniith^'ifcc.gov  or  dill  (202)  418- 
1121  ^ 

Svnopsi.s 

,\-  rt'(|uut'd  tj\  The  l'aperw(jrk 
K^Mlui  tii>n  .\i  t  of  1995  (44  U.S.C.  3507), 


the  FCC  is  notifying  the  public  that  it 
received  approval  for  three  years  from 
OMB  on  September  29.  2003  for  the 
collection(s)  of  information  contained 
the  Commission's  telemarketing  rules  at 
47  CFR  64.1200.  OMB  is  continuing  its 
review  of  the  information  collections 
associated  with  the  fax  advertising 
rules. 

The  OMB  Control  Number  is  3060- 
0519.  The  annual  reporting  burden  for 
this  collection(s)  of  information, 
including  the  time  for  gathering  and 
maintaining  the  collection  of 
information,  is  estimated  to  be:  30,000 
respondents,  an  average  of  60  hours  per 
response  per  annum,  for  a  total  annual 
hour  burden  of  1 .728,600,  and  .S855,000 
m  total  annual  losts 

Under  5  CFR  1320.  an  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a  current 
valid  O.MB  Control  Number.  No  person 
shall  be  subject  to  any  penalty  for  failing 
to  comply  with  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  (PR.'\)  that  does  not 
display  a  valid  OMB  Control  Number. 
The  OMB  Control  Number  is  3060- 
0519 

The  foregoing  notice  is  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13,  October  1,  1995,  44 
r  S,C.  3507 

Federal  Communitdtions  Commission. 
Marlene  H.  Dortch, 

.S'ecretarv 
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REMINDERS 

The  Items  in  ttiis  list  were 
edrtonally  compxled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  OCTOBER  1, 
2003 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Healtti 
Inspection  Service 

User  fees 
Ruminants:  expert 

certificates:  published  8- 

29-03 

COMMERCE  DEPARTMENT 

International  Trade 
Administration 

Watches,  walch  movements 
and  lewelry 

Duty-exemption  allocations — 
Virgin  Islands,  Guam 
Amencan  Samoa,  and 
Northern  Manana 
Islands,  published  10-1- 
03 
COMMERCE  DEPARTMENT 
Patent  artd  Trademark  Office 
Patent  cases 
Fee  revisions  (2004  FY): 
published  7-14-03 
Patents  and  trademarks 
Correspondence  filing: 
correspondence,  copy 
requests:  fees  payment 
and  general  information 
Correction:  published  10- 
1-03 
DEFENSE  DEPARTMENT 
Acquisition  regulations 
Indian  IrKentive  Program. 

published  10-1-03 
Reporting  requirements, 

update:  published  6-20-03 
Service  contracts  and  tasl< 
orders  approval,  putilished 
10-1-03 
Technical  amendments; 
published  10-1-03 
Civilian  health  and  medical 
progrcim  of  uniformed 
sendees  (CHAMPUS) 
TRICARE  program — 
Women,  Infants,  and 
Children:  special 
supplemental  food 
program:  published  7- 
22-03 
Federal  Acquisition  Regulation 
(FAR): 

Central  contractor 
registration:  published  10- 
1-03 


Defense  against  or  recovery 

from  terronsm  or  nuclear. 

biological,  chemical  or 

radiological  attack. 

procurements  of  supplies 

or  services,  published  10- 

1-03 
Electronic  commerce  in 

federal  procurement 

published  10-1-03 
Technical  amendments, 

published  10-1-03 
Unique  contract  and  order 

identifier  numbers, 

published  10-1-03 

ENERGY  DEPARTMENT 

Financial  assistance  rules: 
Grants  and  cooperative 
agreements  with  for-profit 
organizations 
adminstrative 

requirements,  published  8- 
21-03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Access  charges — 
Public  payphones: 
presubscnbed 
interexchange  earner 
charges,  local  exchange 
earner  charges,  pnce 
cap  performance 
review,  published  7-22- 
03 
Telephone  Consumer 
Protection  Act 
implementation — 

Do-Not-Call 
Implementation  Act: 
unwanted  telephone 
solicitations,  published 
10-1-03 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Capital  maintenance 

Consolidated  asset-backed 
commercial  paper 
program  assets:  intenm 
eaprtal  treatment,  risk- 
based  capital  and  capital 
adequacy  guidelines, 
published  10-1-03 
Practice  and  procedure 

Accountants  performing 
audit  services,  removal, 
suspension,  and 
debarment,  published  8- 
13-03 

FEDERAL  RESERVE 
SYSTEM 

Capital  maintenance: 
Consolidated  assei-tiacked 
commercial  paper 
program  assets:  intenm 
capital  treatment:  nsk- 
based  capital  and  capital 
adequacy  guidelines, 
published  10-1-03 

Practice  and  procedure 


Accountants  performing 

audit  services;  removal. 

suspension,  and 

debarment;  published  8- 

13-03 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR) 
Central  contractor 

registration;  published  10- 

1-03 
Defense  against  or  recovery 

from  terronsm  or  nuclear, 

biological,  chemical  or 

radiological  attacl<: 

procurements  of  supplies 

or  services;  published  10- 

1-03 
Electronic  commerce  m 

federal  procurement: 

published  10-1-03 
Technical  amendments; 

published  10-1-03 
Unique  contract  and  order 

identifier  numbers: 

published  10-1-03 
Federal  travel: 
Per  diem  expenses; 

incidental  expense 

allowance  increase; 

published  8-29-03 
Nondiscnmination  on  basis  of 
race,  color,  national  ongin, 
handicap,  or  age  in  federally 
assisted  programs  or 
activities:  published  10-1-03 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicaid: 
Outpatient  prescnption  drugs 

coverage;  rebate 

agreements  with 

manufacturers;  pnce 

recalculations  time 

limitation  and 

recordkeeping 

requirements;  published  8- 

29-03 
Medicare  and  Medicaid: 
Hospital  inpatient 

rehabilitative  facilities 

prospective  paynnent 

system  and  2004  FY 

rates:  published  8-1-03 
Skilled  nursing  facilities; 

prospective  payment 

system  and  consolidated 

billing;  update;  published 

8-4-03 
Medicare: 
Hospital  inpatient 

prospective  payment 

systems  and  2004  FY 

rates;  published  8-1-03 
Skilled  nursing  facilities; 

prospective  payment 

system  and  consolidated 

billing;  update 

Correction;  published  9- 
29-03 


HOMELAND  SECURITy 
DEPARTMENT 
Federal  Emergency 
Management  Agency 

National  Flood  Insurance 
Program: 

Pnvate  sector  property 
insurers;  assistance; 
published  9-5-03 
INTERIOR  DEPARTMENT 
Watches,  watch  movements, 
and  jewelry: 

Duty-exemption  allocations — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northern  Mariana 
Islands;  published  10-1- 
03 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations: 
Award  instruments;  format 
and  numbering  scheme; 
published  9-11-03 
Federal  Acquisition  Regulation 
(FAR): 

Central  contractor 
registration;  published  10- 
1-03 
Defense  against  or  recovery 
from  terrorism  or  nuclear, 
biologk:al,  chemical  or 
radiological  attack; 
procurements  of  supplies 
or  servrces;  published  1 0- . 
1-03 
Electronk:  commerce  in 
federal  procurenDent; 
published  10-1-03 
Technkal  amendments; 

published  10-1-03 
Unique  contract  and  order 
identifier  numt)ers; 
published  10-1-03 
Grants  and  cooperative 
agreements: 
NASA  Grant  and 
Cooperative  Agreement 
HandtX)Ok;  format  and 
numbering  scheme; 
published  9-18-03 
NUCLEAR  REGULATORY 
COMMISSION 
Source  material;  domestic 
licensing: 

Source  material  holdings; 
reporting  requirements 
under  international 
agreemeits;  published  3- 
5-03 

Effective  date;  published 
5-12-03 
Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
Ircensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  published  7- 
18-03 
PENSION  BENEFIT 
GUARANTY  CORPORATION 
Single-employer  plans: 
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Allocation  of  assets — 
Interest  assumptions  for 
valuing  and  paying 
tMnefits;  published  9- 
15-03 

POSTAL  RATE  COMMISSION 

Practice  and  procedure: 
Rates  and  fees  changes 
and  mail  classification 
schedule  changes  or 
establishment;  additional 
filing  requirements; 
published  8-13-03 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Indemnity  claims;  published 
9-2-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  published  8-27-03 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Child  restraint  systems — 
Lat>els  and  instructions; 
simplification;  published 
10-1-02 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  materials 

transportation — 

Cargo  tank  motor 
vehicles;  construction 
and  maintenance 
requirements;  published 
9-3-03 
Hazardous  materials 

transportation — 

Cargo  tank  motor 
vehicles;  construction 
and  maintenance 
requirements:  published 
4-18-03 

Harmonization  with  UN 
recommendatkms, 
International  Meultime 
Dangerous  Goods 
Code,  and  International 
Civil  Aviation 
Organization's  technk^al 
instructions;  published 
7-31-03 

Materials  transported  by 
aircraft;  information 
availability;  put>lished  3- 
25-03 
Miscellaneous  amendments; 

published  8-14-03 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currsnqf 

Capital  maintenance: 


Consolidated  asset-backed 
commercial  paper 
program  assets;  interim 
capital  treatment;  risk- 
based  capital  and  caoital 
adequacy  gukjelines; 
published  10-1-03 
PractKe  and  procedure: 
Accountants  performing 
audit  services;  removal, 
suspension,  and 
detiamient;  pubtisned  8- 
13-03 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Capital  maintenance: 
Consolidated  asset-backed 
commercial  paper 
program  assets;  interim 
capital  treatment;  risk- 
baised  capital  and  capital 
adequacy  guidelines; 
published  10-1-03 

Practk»  and  procedure: 
Accountants  performing 
audit  servk^es;  removal, 
suspension,  and 
det>annent;  published  8- 
13-03 

COMMEtfTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Fresh  fruits,  vegetables,  and 
other  products;  inspectkxi 
and  certifk:atk>n: 
Fees  and  charges  increase; 

comments  due  by  10-8- 

03;  published  9-8-03  [PR 

03-22682] 
Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 
Fk>rida;  comments  due  by 

10-9-03;  published  9-9-03 

[FR  03-23045] 
Prunes  (dried)  produced  in — 
Califomia;  comments  due  by 

10-6-03;  published  8-6-03 

[FR  03-19969] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

GentKalty  engineered 
organisms  and  products: 
Introductions  of  plants 
genet»ally  engineered  to 
encode  compounds  Jor 
irKhjstrial  use;  pennit 
requirements;  comments 
due  t>y  10-6-03;  published 
8-6-03  [FR  03-19877] 

AGRICULTURE 
DEPARTMENT 
Farm  SMvlce  Agency 
Special  programs: 


Tree  Assistance  Program; 
comments  due  by  10-10- 
03;  pubHshed  8-11-03  (FR 
03-20345] 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Guaranteed  loanmaking: 
Secondary  market  sales; 
fiscal  and  transfer  agent; 
comments  due  by  10-6- 
03;  published  8-6-03  [FR 
03-19987] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservatk^n  and 
management: 

Northeastem  United  States 
fisheries — 

Summer  ftounder,  scup, 
and  black  sea  bass; 
comments  due  by  10-9- 
03;  published  9-24-03 
[FR  03-24249] 
West  Coast  States  and 
Western  Pacifk: 
fisheries — 

Pacifk:  Coast  groundfish; 
comments  due  by  10-6- 
03;  published  9-5-03 
[FR  03-22571] 
Pacific  Coast  groundfish; 
Groundfish  Observer 
Program;  comments 
due  by  10-10-03; 
published  9-10-03  [FR 
03-22570] 
DEFENSE  DEPARTMENT 
Civilian  health  and  medk^al 
program  of  uniformed 
sendees  (CHAMPUS): 
TRICARE  program- 
Individual  Case 
Managenr>ent  Program 
withdrawn.  Persons  with 
Disabilities  Program 
renamed  Extended  Care 
Option  Program,  and 
ottier  administrative 
amendments;  comments 
due  by  10-6-03; 
published  8-6-03  [FR 
03-19822] 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Enforcement: 
Permit  regulatk)ns;  Class  I 
administrative  civil 
penalties;  inflation 
adjustment;  comments 
due  by  10-6-03;  published 
8-20-03  [FR  03-21331] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
State  operating  permit 
programs — 

Nebraska;  comments  due 
by  10-6-03;  published 
9-5-03  [FR  03-22540] 


State  operating  permit 
programs — 

Nebraska;  comments  due 
by  10-6-03;  published 
9-5-03  [FR  03-22539] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
10-6-O3;  published  9-4-03 
[FR  03-22445] 

Nevada;  comments  due  by 
10-8-03;  published  9-8-03 
[FR  03-22646] 
Pestickjes;  tolerar)ces  in  food, 

animal  feeds,  and  raw 

agricultural  commodities: 

2,6-Diisopropylnaphthalene; 
comments  due  by  10-7- 
03;  published  8-8-03  [FR 
03-2030f] 

Spinosad;  comments  due  by 
10-6-03;  published  8-6-03 
[FR  03-20017] 
Radiatkin  protectkxi  programs: 

Transuranic  radioactive 
waste  for  disposal  at 
Waste  Isolation  Pilot 
Plant;  waste 

characterizatkjn  program 
documents  availability — 
Hanford  Site,  WA; 
comments  due  by  10-6- 
03;  published  9-5-03 
[FR  03-22638] 
Water  pollution;  effluent 

guidelines  for  point  source 

categories: 

Centralized  waste  treatment 
industry;  comments  due 
by  10-10-03;  published  9- 
10-03  [FR  03-22930] 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system:  

Loan  polk:ies  and 
operations,  etc. —        — 
Other  financial  institutions 
and  investments  in 
Farmers'  notes; 
comments  due  by  10- 
10-03;  published  8-11- 
03  [FR  03-20360] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  broadcasting: 
Definition  of  radio  markets 
for  areas  not  kx:ated  in 
an  art)(tron  survey  area; 
comments  due  by  10-6- 
03;  published  8-25-03  [FR 
03-21652] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medk:are: 
Hospital  outpatient 
prospective  payment 
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system  and  2004  CY 
payment  rates:  comments 
due  by  10-6-03:  published 
8-12-03  [FR  03-20280] 
Physician  fee  schedule 
(2004  CY):  payment 
policies  and  relative  value 
unit  ad|ustments, 
comments  due  by  10-7- 
03:  published  8-15-03  [FR 
03-20662] 

Correction:  comments  due 
by  10-7-03:  published 
9-26-03  [FR  03-24548] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  for  human  consumption: 
Food  iat)eiing — 
Trans  fatty  acids  in 
nutrition  labeling, 
nutnent  content  claims, 
and  health  claims: 
footnote  or  disclosure 
statements:  comments 
due  by  10-9-03: 
published  7-11-03  (FR 
03-17526) 

HOMELAND  SECURITY 
DEPARTMENT 
Customs  and  Border 
Protection  Bureau 

Freedom  of  Information  Act, 
implementation 

Confktentiai  commercial 
information,  comments 
due  by  10-10-03: 
published  8-11-03  [FR  03- 
20328] 

HOMELAND  SECURITY 
DEPARTMENT 

Coast  Guard 

Drawbridge  operations 
Flonda,  comments  due  by 

10-6-03:  published  8-5-03 

[FR  03-19900] 
Ports  and  waterways  safety 
Charleston  Harbor,  Cooper 

River,  SC:  regulated 

navigation  area, 

comments  due  by  10-7- 

03:  published  8-8-03  [FR 

03-20196] 

HOMELAND  SECURITY 
DEPARTMENT 
Federal  Emergency 
Management  Agency 

National  Flood  Insurance 

Program: 

Pnvate  sector  property 
insurers:  assistance, 
comments  due  by  10-6- 
03:  published  9-5-03  [FR 
03-22659] 

HOMELAND  SECURITY 
DEPARTMENT 

Immigration: 
Orphan  petitions:  advance 
processing  application. 


validity  penod: 
discretionary  extension: 
comments  due  by  10-6- 
03.  published  8-7-03  [FR 
03-20173] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species 
Cntical  habitat 
designations — 
Peirson's  milk- vetch, 
comments  due  by  10-6- 
03:  published  8-5-03 
[FR  03-19670] 
Migratory  bird  permits 
Application  fee  schedule; 
revision,  comments  due 
by  10-10-03,  published  8- 
26-03  [FR  03-21489] 
Wild  Bird  Conservation  Act 
Non-captive-bred  species, 
approved  list:  additions — 
Blue-fronted  Amazon 
parrots  from  Argentina 
comments  due  by  10-6- 
03,  published  8-6-03 
[FR  03-19945) 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf,  oil, 
gas    and  sulfur  operations 
Incident  reporting 
requirements:  comments 
due  by  10-6-03:  published 
7-8-03  [FR  03-16782] 
INTERIOR  DEPARTMENT 
National  Park  Sen/ice 
Special  regulaticiis 
Canyonlands  National  Park, 
Salt  Creek  Canyon,  UT: 
motor  vehicle  prohibition, 
comments  due  by  10- IO- 
CS: published  8-11-03  [FR 
03-19964] 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Schedules  of  controlled 
substances 
2,5-Dimethoxy-4-(n)- 
propylthiophenethylamine 
etc  ,  placement  into 
Schedule  I    comments 
due  by  10-8-03,  published 
9-8-03  [FR  03-22684] 
JUSTICE  DEPARTMENT 
Prisons  Bureau 
Inmate  control,  custody    care 
etc, 

DC    Code,  civil  contempt  of 
court  commitments 
comments  due  by  10-6- 
03,  published  8-5-03  [FR 
03-19853) 

ARTS  AND  HUMANITIES, 
NATIONAL  FOUNDATION 
National  Foundation  on  the 
Arts  and  the  Humanities 

Supplemental  standards  of 
ethical  conduct  for  National 


Endowment  for  the  Arts 

empkDyees:  comments  due 

by  IO-b-03:  published  9-5- 

03  [FR  03-22653] 
Supplemental  standards  of 

ethical  conduct  for  National 

Endowment  for  the 

Humanities  employees; 

comments  due  by  10-6-03; 

published  9-5-03  [FR  03- 

22654] 
Conflicts  of  interest;  cross 

reference  provision; 

comments  due  by  10-6-03; 

published  9-5-03  [FR  03- 

22655] 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 

facilities;  domestic  licensing: 

Emergency  planning  and 
preparedness:  comments 
due  by  10-7-03:  published 
7-24-03  [FR  03-18845] 

PERSONNEL  MANAGEMENT 
OFFICE 

Federal  computer  systems; 
secunty  awareness  and 
training  for  employees 
responsible  for  management 
or  use:  comments  due  by 
10-6-03,  published  9-4-03 
[FR  03-22487] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  comments  due  by 
10-8-03:  published  9-8-03 
[FR  03-22704] 
Cessna,  comments  due  by 
10-6-03:  published  7-28- 
03  [FR  03-19059) 
Honeywell  Intemational  Inc, 
comments  due  by  10-7- 
03.  published  8-8-03  [FR 
03-20231] 
McDonnell  Douglas: 
comments  due  by  10-6- 
03,  published  8-21-03  [FR 
03-21414] 
MD  Helicopters  Inc  : 
comments  due  by  10-7- 
03:  published  8-8-03  [FR 
03-19976] 
Airworthiness  standards: 
Special  conditions — 
Gulfstream  Aerospace  LP 
1125  Westwind  Astra 
airplanes:  comments 
due  by  10-9-03: 
f  published  9-9-03  [FR 

■  03-22797] 

Sabreliner  Model  NA-265 
Series  airplanes: 
comments  due  by  10-9- 
03:  published  9-9-03 
[FR  03-22798) 
Class  E  airspace:  comments 
due  by  10-5-03;  published 
8-21-03  [FR  03-21459] 


TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection — 
Betted  frontal  barrier 

crash  test;  maximum 

test  speed  and  phase-in 

schedule;  comments 

due  by  10-6-03; 

published  8-6-03  [FR 

03-20054] 
Integral  lap/shoulder 

safety  bells;  rear  seats 

requirement;  comments 

due  by  10-6-03; 

published  8-6-03  (FR 

03-20024] 

TREASURY  DEPARTMENT 
Comptroller  of  tlie  Currency 

Bank  activities  and  operations 
and  real  estate  lending  and 
appraisals: 

National  banks;  State  law 
applicability;  comments 
due  by  10-6-03;  published 
8-5-03  [FR  03-19906] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 

At-risk  limitations;  interest 
other  than  that  of  creditor, 
comments  due  by  10-6- 
03;  published  7-8-03  [FR 
03-17090] 

Defined  contribution  plans; 
distribution  forms 
elimination;  comments  due 
by  10-6-03;  published  7-8- 
03  [FR  03-17089] 

Multi-step  transactions; 
effect  of  elections;  cross- 
reference;  comments  due 
by  10-7-03;  published  7-9- 
03  [FR  03-17227] 

Notanzed  statements  of 
purchase;  comments  aue 
by  10-8-03;  published  7- 
10-03  [FR  03-17088] 

Stock  basis  after  group 
structure  change; 
comments  due  by  10-6- 
03;  published  7-8-03  [FR 
03-17091] 

Vans  and  light  trucks; 
depreciation;  cross- 
reference;  comments  due 
by  10-6-03;  published  7-7- 
03  [FR  03-17086] 
Procedure  and  administration: 

Fees  for  copies  of  exempt 
organizations'  material 
open  to  public  inspection; 
authorization;  cross- 
reference;  comments  due 
by  10-7-03;  published  7-9- 
03  [FR  03-17228] 

Information  reporting 
penatties  waiver;  prompt 
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correction  determination; 
comments  due  by  10-7- 
03;  put>lished  7-9-03  [FR 
03-17229] 

Retum  Infomiation 
disclosure  by  officers  and 
employees  for 
Investigative  purposes; 
cross-reference; 
comments  due  by  10-8- 
03;  published  7-10-03  [FR 
03-17385] 

Testimony  or  production  of 
records  in  court  or  ottier 
proceeding;  comments 
due  by  10-7-03;  publisfied 
7-9-03  [PR  03-17230] 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 


with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  httpJ/ 
www.nara.gov/f0dreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "sNp'law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Docunients, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  ht^J/ 
www.access.gpo.gov/nara/ 
naraO05.html.  Some  laws  may 
not  yet  t>e  available. 

H.R.  3161/P.L.  108-82 

To  ratify  the  autfiority  of  the 
Federal  Trade  Commission  to 


estat>lish  a  do-not-cail  registry. 
(Sept.  29,  2003;  117  Stat. 
1006) 

H.R.  2657/P.L  108-83 

Legislative  Branch 
Appropriations  Act,  2004 
(Sept.  30,  2003;  117  Stat 
1007) 

H.J.  Res.  69/P.L.  108-84 

Making  continuing 
appropriations  for  the  fiscal 
year  2004,  and  for  other 
purposes.  (Sept.  30,  2003; 
117  Stat.  1042) 

S.  52Q/P.L.  108-85 

Fremont-Madison  Conveyance 
Act  (Sept.  30.  2003;  117  Stat. 
1049) 

S.  678^.L.  108-86 

Postmasters  Equity  Act  of 
2003  (SepL  30,  2003;  117 
Stat.  1052) 
Last  List  September  26,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  putjiic  laws.  To 
subscrit)e,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
availat>le  through  this  service. 
PENS  cannot  resporxj  to 
specific  inquiries  sent  to  this 
address. 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— OCTOBER  2003 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
IS  used.  [See  1  CFK  18.17J 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


Date  Of  FR 
PUBLICATION 

15  DAYS  AFTER 
PUBLICATION 

30  DAYS  ^FTER 
PUBLICATION 

45  DA/S  AFTER 
PUBLICATION 

60  DAYS  AFTER 
PUBLICATION 

90  DAYS  AFTER 
PUBLICATION 

Oct  1 

Oct  16 

Oct  31 

Nov  17 

Dec  1 

Dec  30 

Oct  2 

Oct  17 

Nova 

Nov  17 

Dec  1 

Dec  31 

Oct3 

Oct  20 

Nova 

Nov  17 

Dec  2 

Jan  2 

Oct  6 

Oct  21 

Nov  5 

Nov  20 

Dec  5 

Jan  6 

Oct  7 

Oct  22 

Nov  6 

Nov  21 

Dec  8 

Jan  6 

Oct8 

Oct  23 

Nov  7 

Nov  24 

Dec  8 

Jan  6 

Oct9 

Oct  24 

Nov  10 

Nov  24 

Dec  8 

Jan  7 

Oct  10 

Oct  27 

Nov  10 

Nov  24 

Dec  9 

Jan  8 

Oct  14 

Oct  29 

Nov  13 

Nov  28 

Dec  15 

Jan  13 

Oct  15 

Oct  30 

Nov  14 

Dec  1 

Dec  15 

Jan  13 

Oct  16 

Oct  31 

Nov  17 

Decl 

Dec  15 

Jan  14 

Oct  17 

Nova 

Nov  17 

Dec  1 

Dec  16 

Jan  15 

Oct  20 

Nov  4 

Nov  19 

Dec  4 

Dec  19 

Jan  21 

Oct  21 

Nov  5 

Nov  20 

Dec  5 

Dec  22 

Jan  21 

Oct  22 

Nov  6 

Nov  21 

Dec  8 

Dec  22 

Jan  21 

Oct  23 

Nov  7 

Nov  24 

Dec  8 

Dec  22 

Jan  21 

Oct  24 

Nov  10 

Nov  24 

Dec  8 

Dec  23 

Jan  22 

Oct  27 

Nov  12 

Nov  26 

Dec  11 

Dec  26 

Jan  27 

Oct  28 

Nov  12 

Nov  28 

Dec  12 

Dec  29 

Jan  27 

Oct  29 

Nov  13 

Nov  28 

Dec  15 

Dec  29 

Jan  27 

Oct  30 

Nov  14 

Decl 

Dec  15 

Dec  29 

Jan  28 

Oct  31 

Nov  17 

Dec  1 

Dec  15 

Dec  30 

Jan  29 

\.^f^'     i^*tiv».  .. 


Public  Papers 
of  the 
Presidents 
oftiie 
United  States 

William  J.  Clinton 

1997 

(Book  I) $69.00 

1997 

(Book  II) $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  n) $75.00 

1999 

(Book  I) $71.00 

1999  - 

(Book  n) $75.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  II) $63.00 

2000-2001 

(Book  III)  . $75.00 

George  W.  Bush 

2001 

(Book  I) $70.00 
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Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Order  Now! 

The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  or  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  pnncipai  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches   It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  v^hich  the  L'nited  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  iit  particular  concern  is  each 
agency's  "Sources  of  Information'   section,  which  provides 
addresses  and  telephone  numbers  for  use  in  oblainmg  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  tllms.  and  many  other  areas  of  citizen 
interest.  The  Manual  also  mcludes  comprehensive  name  .ind 
agency/subject  indexes. 

Of  significant  historical  interest  is  .Appendix  B.  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abtilish- 
ed,  transferred,  or  renamed  subsequent  to  March  4.  1M33. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register.  National  .Archives  and  Records  Administration 


$49  per  copy 


Supenntendent  ot  DtKument.s  Publications  Order  Form 


Charge  your  order. 

To  fax  your  orders  (202)  512-2250 
♦7q'iT*^  ^  Phone  your  orders  (202)  512-1800 

I I  YES,  plea,se  send  me  copies  of  The  I  nited  States  (iovemment  Manual  2002/2003, 

S/N  069-000-00145-9  at  S49  iS6X  N)  toreigni  each 

Total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 


CompajT.  or  perv)naJ  name 


'  Pled-se  tvpe  nr  pnni  i 


AddiQonaJ  icki'C5s/attenth'n  hnr 


1 I  Check  Payable  to  the  Superintendent  of  Documents 

i I   GPO  Deposit  Account 


-D 


Streei  address 


Cil\.  Stale,  ZIP  .'Kle 


Daylime  phr.ne  including  irea  ^inle 


J 

VISA 

MasterCard  Account 

III! 
U_          1         1         1        i                  -^ 

1  Credit  card  expiration  datei 

Thank  you  for 
your  order! 

1 

1   I 

Purcha.se  order  number  i  optional  > 

VKS      NO 

.M^r  we  OHte  r<wr  nmc/addRs  avaiiME  to  otlia- maiers^      [^    [      j 


Authonzing  signature 

Mail  To    Supenntendent  of  Documents 

PO  Box  371954.  Pinsburgh,  PA  15250-7954 


9/02 


I 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Oimpilalion  of 

Presidential 
Documents 


''^^^.■^' 


Monda\   tanuan-  13   1997 
Vuluiiit"  33 — \miib«r  2 
I'aije  7-10 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Orijof  Processing  Code 

*  5420 


w&r 


Charge  your  order. 

H's  Easy! 

To  fax  your  orders  (202)  512-2250 

Ptione  your  orders  (202)  512-1800 

I I    I  Ii<i3,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

I   keep  up  to  date  on  Presidential  activities. 

n  $151.00  First  Class  Mail         dl   $92.00  Regular  Mail  ^~^ 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 

I 


Company  or  [jersonal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  Stale.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  numljer  (optional)  ,,^„     .,„ 

YES      NO 

May  we  make  vour  namc/addiress  andabie  to  other  mailers?      I I   | I 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         \ l 


CD   VISA       EH  MasterCard  Account 


D 


(Credit  card  expiration  dale) 


Thank  you  for 
your  order! 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know — 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  m  the 
Federal  Register  without  reading  the 
Federal  Register  every  day''  if  so.  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  U»t  of  CFR  Sections  Affected 

The  LSA  (bst  of  CFR  Sections  Affected) 
IS  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actons  put)(ished  in  me  Federal  Register 
The  LSA  is  issued  month^y  m  cumulative  'or 
Entnes  indicate  ttie  nature  of  the  changes  ~ 
such  as  revised,  removed,  or  corrected 
S35  per  year 

Federal  Register  Index 

The  index,  covenng  ttie  contents  of  the 
daity  Federal  Register,  s  issued  montMY  n 
cumulative  fomn  Entnes  are  camec 
pnmanly  under  the  names  of  the  issuing 
agencies.  Significant  subtects  are  earned 
as  cross-references. 
$30  per  year 


'  ;J<K  "  Dl^t"C3t'Or  >¥h<cn  lists 

•Dun  *'•-  —e  late  ol puOhcation 


Superintendent  ,)t  Doeunicnis  Subscription  Order  Form 


*  5421 


yjtwr 


Charge  your  order 
n^   VrC  Its  Easy! 

I     :    I  11.3.  cMier  -hi  ioll.>v.inf.'  indi^.itL\i  su-'s.  riptioiis  !.■[  .-nc  vc.ir  j^  f^^  your  ortlers  (202)  512-2250 

Phon€  your  orders  (202)  512-1800 
LSA  (List  of  CFR  .Sections  \fTettedl.  (LCS)  fi)r  S  vi  jicr  vcor. 

Federal  Register  Index    fKl  S    S 'H  p<-:  u  .ir 


Thtf  iota]  cost  of  m>  order  is  5 

International  customers  please  add  25'^c. 


C  ompanv    'f  perv.'riai  r-.d/ne 


Additionai  address,  attention  line 


Priie  inciudeN  resuiar  domestic  postage  and  handling  and  is  subject  to  change. 


Please  Ctioose  Method  of  Payment: 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

implantation  or  in)ectabie  Dosage 
Form  New  Animal  Drugs; 
Dexamethasone  Injection 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Veterinary  Laboratories,  Inc.  The 
ANADA  provides  for  the  use  of 
dexamethasone  injectable  solution  for 
the  treatment  of  primary  bovine  ketosis 
and  as  an  anti-inflammatory  agent  in 
cattle  and  horses. 

DATES:  This  rule  is  effective  October  2, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV  104),  Food  and  Drug 
Administration,  7519  Standish  PI., 
Rockville,  MD  20855,  301-827-8549,  e- 
mail:  lluther@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Veterinary 
Laboratories,  Inc.,  12340  Santa  Fe  Dr., 
Lenexa,  KS  66215,  filed  ANADA  200- 
324  that  provides  for  use  of 
Dexamethasone  Injection  for  the 
treatment  of  primary  bovine  ketosis  and 
as  an  anti-inflammatory  agent  in  cattle 
and  horses.  Veterinary  Laboratories' 
Dexamethasone  Injection  is  approved  as 
a  generic  copy  of  Schering-Plough 
Animal  Health's  AZIUM 
(dexamethasone)  Solution  2  Mg., 
approved  under  NADA  012-559.  The 
ANADA  is  approved  as  of  August  19, 
2003,  and  the  regulations  are  amended 
in  §  522.540  to  reflect  the  approval.  The 


basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.1l(e)(2)(ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane.  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

■  2.  Section  522.540  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§522.540    Dexamethasone  in)ection. 

(a)(1)  Specifications.  Each  milliliter  of 
solution  contains  2  milligrams  (mg) 
dexamethasone . 

(2)  Sponsors.  See  sponsors  in 
§  510.600(c)  of  this  chapter: 

(i)  Nos.  000061  and  059130  for  use  as 
in  paragraph  (a)(3)  of  this  section. 

(ii)  No.  000857  for  use  as  in 
paragraphs  (a)(3)(i)(C),  (a)(3)(i)(D). 
(a){3)(ii)(A),  and  (a)(3)(iii)  of  this 
section. 

(3)  Conditions  of  use — (i)  Amount. 
The  drug  is  administered  intravenously 


or  intramuscularly  and  dosage  may  be 
repeated  if  necessary,  as  follows: 

(A)  Dogs.  0.25  to  i  mg. 

(B)  Cats.  0.125  to  0.5  mg. 

(C)  Horses.  2.5  to  5  mg. 

(D)  Cattle.  5  to  20  mg,  depending  on 
the  severity  of  the  condition. 

(ii)  Indications  for  use.  The  drug  is 
indicated: 

(A)  For  the  treatment  of  primary 
bovine  ketosis  and  as  an  anti- 
inflammatory agent  in  cattle  and  horses; 

(B)  As  an  anti-inflamraator\'  agent  in 
dogs  and  cats. 

(iii)  Limitations.  Federal  law  restricts 
this  drug  to  use  by  or  on  the  order  of 
a  licensed  veterinarian. 
«         *         *         *         * 

Dated:  September  11,  2003. 
Linda  Tolle£son, 

Deputy  Director.  Center  for  Veterinary 

Medicine. 

[FR  Doc.  03-24928  Filed  10-1-03;  8:45  am] 

BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  938  ^ 

[PA-135-FOR] 

Pennsylvania  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  We  are  approving  a  proposed 
amendment  to  the  Pennsylvania 
regulatory  program  (the  "Pennsylvania 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act).  Pennsylvania 
proposed  revisions  to  its  rules  about 
surface  and  ground  water  monitoring 
and  coal  refuse  disposal  to  satisfy 
required  program  amendments. 
Additionally,  Pennsylvania  submitted 
new  rules  concerning  coal  refuse 
disposal  operations.  Pennsylvania 
intended  to  revise  its  program  to  be 
consistent  with  the  corresponding 
Federal  regulations  and  SMCRA,  clarify 
ambiguities,  and  provide  additional 
safeguards.  Finally,  we  are  removing  a 
regulatory  program  amendment  where 
we  required  Pennsylvania  to  correct 
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cross-section  references  within  the 
Pennsylvania  Surface  Mining 
Conservation  and  Reclamation  Act  (PA 
SMCRA). 

EFFECTIVE  DATE:  October  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger,  Acting  Field  Office 
Director,  Harrisburg  Field  Office, 
Telephone:  717-782-4036.  Internet 
address,  gneger@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Pennsylvania  Program 

II.  Submission  of  the  Proposed  Amendment 
ni.  OSM's  Findings 

rV.  Summarv'  and  Disposition  of  Comments 

V.  OSM  s  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Pennsylvania 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *    *    *;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretar\' 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the 
Pennsylvania  program  on  luly  30,  1982. 
You  can  find  background  information 
on  the  Pennsylvania  program,  including 
the  Secretarv's  findings,  the  disposition 
of  comments,  and  conditions  of 
approval  of  the  Pennsylvania  program 
in  the  [uly  30.  1982.  Federal  Register 
(47  FR  :<3'050)    You  can  also  find  later 
actions  concerning  Pennsylvania 
program  and  program  amendments  at  30 
CFR  938.11.  938.12.  938  15  and  938  16. 

II.  Submission  of  the  Proposed 
Amendment 

By  two  letters,  both  ddtfd  December 
20.  2001,  Pennsylvania  sent  us  proposed 


amendments  to  its  program 
(Administrative  Record  Nos.  PA  837.101 
and  881.00)  under  SMCRA  (30  U.S.C. 
1201  et  seq.).  In  PA  837.101, 
Pennsylvania  revised  and  added 
regulations  at  25  Pennsylvania  Code  (Pa. 
Code)  Chapters  88  and  90  regarding  coal 
refuse  disposal  operations  to  implement 
statutory  changes  made  to  its  Coal 
Refuse  Disposal  Control  Act  (CRDCA). 
Through  these  revised  and  added 
regulations,  Pennsylvania  was  also 
responding  to  required  amendments 
codified  at  30  CFR  938.16(vvv).  (wvvrw), 
(x.xx).  (yyy).  (zzz).  (aaaa),  and  (bbbb).  We 
required  these  amendments  to  the 
Pennsvlvania  program  as  a  result  of  our 
review  of  Pennsylvania's  amendment  to 
the  CRDCA  as  found  in  the  April  22. 
1998,  Federal  Register  (63  FR  19802).  In 
a  May  22,  1998.  letter  (Administrative 
Record  No.  PA  837.72)  to  OSM, 
Pennsylvania  provided  clarifications  in 
resp(>n.se  to  the  required  amendments. 
In  the  Februarv'  2,  2000.  Federal 
Register  (65  FR  4882).  we  responded  to 
Pennsylvania's  clarifif;ations  by 
indicating  that  we  w(juld  remove  the 
required  program  amendments  when 
Pennsylvania's  clarifications  were 
incorpi)rated  into  regulations  and  those 
regulations  were  approved  by  OSM.  In 
the  amendment  submitted  under  PA 
837.101,  Pennsvlvania  has  provided 
those  regulations. 

In  PA  881  00,  Pennsylvania  submitted 
changes  made  to  its  regulations  at  25  Pa. 
Code  89.59(a)(2).  (3)  and  (b)  regarding 
ground  water  monitoring.  These 
changes  were  made  in  response  to  the 
required  amendment  at  30  CFR 
938.16(hh]  in  which  we  required 
Pennsylvania  to  amend  its  program  to 
be  no  less  effective  than  30  CFR 
784.14(h)(1)  regarding  ground  water 
monitoring  plans.  At  a  minimum,  the 
plans  are  to  contain  the  total  dissolved 
solids  or  specific  conductance.  pH.  total 
iron   total  manganese,  and  water  levels 
shall  he  monitored  and  data  submitted 
to  Pennsylvania  at  least  every  three 
months  for  each  monitoring  location. 


In  a  third  letter  dated  November  16, 
2001  (Administrative  Record  No.  PA 
880.00),  Pennsylvania  sent  us  an 
explanation  regarding  citation  of  cross- 
references  in  PA  SMCRA  required  by    . 
the  program  amendment  at  30  CFR 
938.16(kk). 

We  announced  receipt  of  the 
proposed  amendments  in  the  January 
25,  2002,  Federal  Register  (67  FR  3633). 
In  the  same  document,  we  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  amendment's  adequacy. 
We  did  not  hold  a  public  hearing  or 
meeting  because  no  one  requested  one. 
The  public  comment  period  ended  on 
February  25,  2002.  We  received 
comments  on  PA  837.101  from  four 
Federal  agencies,  on  PA  881.00  we 
received  comments  from  two  Federal 
agencies,  and  on  PA  880.00  we  received 
comments  from  one  Federal  agency. 

III.  OSM's  Findings 

Following  are  the  findings  we  made 
concerning  the  amendment  under 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17.  We  are 
approving  the  amendment.  Any 
revisions  that  we  do  not  specifically 
discuss  below  concern  nonsubstantive 
wording  or  editorial  changes. 

In  the  proposed  amendment. 
Pennsylvania  submitted  regulations  that 
implement  provisions  of  the  CRDCA. 
Many  of  these  regulations  are 
substantively  the  same,  or  have  the 
same  meaning,  as  portions  of  the 
CRDCA  that  are  already  in  the  approved 
Pennsylvania  program.  We  announced 
our  approval  of  these  portions  of  the 
CRDCA  in  the  April  22,  1998.  Federal 
Register  (63  FR  19802).  The  following 
regulations,  listed  in  the  first  column  of 
the  table  below,  are  approved  because 
they  are  substantively  identical  to,  or 
have  the  same  meaning  as,  the 
corresponding  State  statutory  provisions 
(shown  in  the  second  column)  that  we 
approved  on  April  22,  1998: 


Regulation 


Corresponding  CRDCA  sections  that  were  previously  approved 


25  Pa  Code  88  332  

25  Pa.  Code  90  1  definition  of  "operator"   

25  Pa.  Code  90  1  definition  of    public  recreational  impoundment" 

25  Pa.  Code  90  167(d)      

25  Pa.  Code  90.201  definition  of  "preferred  site" 

25  Pa.  Code  90  202(a)  

25  Pa  Code  90.202(b)(1)  

25  Pa  Code  90.202(b)(2)  

25  Pa  Code  90.202(c)  •. 

25  Pa  Code  90.202(d)  

25  Pa.  Code  90.202(e)(1)-{7)  

25  Pa.  Code  90.204(a)(1)-(3)  

25  Pa.  Code  90.204(b)(1)-(3)  

25  Pa  Code  90.205  


Section  30.56a(i) 

Section  30.53  Definitions  (8):  "operator". 

Section  30.53  Definitions  (10.1):  "public  recreational  impoundment". 

Section  30.56a(i) 

Section  30.54a(a)(1)-(5). 

Section  30.54a(a). 

Section  30.54a(c). 

Section  30.54a(d). 

Section  30.54a(c).  (d). 

Section  30  54a(c),  (d). 

Section  30.54a(b). 

Section  30  54a(c),  (d). 

Section  30.54a(c),  (d). 

Section  30.54a(e) 
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25  Pa. 
25  Pa. 
25  Pa. 
25  Pa. 
25  Pa. 
25  Pa. 
25  Pa. 
25  Pa. 
25  Pa. 
25  Pa 
25  Pa. 
25  Pa. 


Code 
Code 
Code 
Code 
Code 
Code 
Code 
Code 
Code 
Code 
Code 
Code 


Regulation 

90.302  definition  of  "abatement  plan"  

90.302  definition  of  "actual  improvement"  

90.302  definition  of  "best  technotogy" 

90.302  definition  of  "pollution  abatement  area' 

90.303(a)(1)  .'. 

90.303(a)(2)(iHv)  

90.305(a)(1)(i)-(ii)  

90.305(a)(2)-^4)  

90.305(a)(6)  

90.305(a)(7)  

90.305(b) 

90.305(c)  


Corresponding  CRDCA  sections  that  were  previously  approved 


Section  30.53  Definitions  (1);  "abatement  plan". 
Section  30.53  Definitions  (1.1)  "actual  improvement". 
Section  30.53  Definitions  (1.4)  "t)est  technology". 
Section  30.53  Definitions  (9.1)  "pollution  at)atement  area" 
Section  30.56b(b)(1). 
Section  30.56b(b)(2)(i)-(v). 
Section  30.56b(c)(1  )(i)-(ii). 
Section  30.56b(c)(2)-(4). 
Section  30.56b(c)(5). 
Section  30.56b(c)(7). 
Section  30.56b(d). 
Section  30.56b(c)(6). 


The  following  section  contains  our 
evaluation  of  regulations  that  do  not 
have  substantively  identical 
corresponding  sections  to  those  in  the 
CRDCA.  Pennsylvania  has  made 
changes  to  its  regulations  at  Chapter  88 
covering  coal  refuse  disposal  operations 
in  the  anthracite  region  as  well  as 
regulations  at  Chapter  90  covering 
operations  in  the  bitximinous  region. 

Chapter  88    Anthracite  Coal 

25  Pa.  Code  88.281    Requirements. 
This  section  formerly  required 
anthracite  coal  operators  who  conduct 
coal  refuse  disposal  activities  to  comply 
with  the  performance  standards  and 
design  requirements  of  this  subchapter. 
Pennsylvania  added  references  to  the 
new  coal  refuse  disposal  regulations  to 
insure  that  anthracite  operators  comply 
with  these  new  standards.  Although 
these  references  have  no  direct  Federal 
counterparts,  the  Director  is  approving 
them  because  they  do  not  render  the 
Pennsylvania  program  inconsistent  with 
SMCRA  or  the  Federal  regulations. 

25  Pa.  Code  88.310    Coal  refuse 
disposal:  general  requirements. 
Pennsylvania  added  subsections  (j)  and 
(k)  to  this  section.  Subsection  (j) 
requires  that  the  system  to  prevent 
adverse  impacts  to  the  surface  and 
groundwater  shall  be  constructed  in 
accordance  with  design  schematics,  test 
results,  descriptions,  plans,  maps, 
profiles  or  cross-sections  approved  in 
the  permit  and  shall  function  to  prevent 
adverse  impacts  to  surface  water  and 
groundwater.  This  section  is  essentially 
the  same  as  25  Pa.  Code  90.122(g)  that 
the  Director  is  approving  below.  This 
section  will  assure  that  anthracite  refuse 
disposal  operations  are  conducted  in 
conjunction  with  the  same  safeguards  as 
those  in  the  bitiuninous  region. 
Although  these  subsections  have  no 
direct  Federal  counterparts,  the  Director 
is  approving  them  because  they  do  not 
render  the  Pennsylvania  program 
inconsistent  with  SMCRA  or  the  Federal 
regulations. 


Subsection  (k)  provides  the  design 
and  installation  requirements  of  a 
system  designed  to  prevent 
precipitation  from  coming  in  contact 
with  the  coal  refuse.  These  requirements 
are  essentially  the  same  as  those  that  the 
Director  is  approving  at  25  Pa.  Code 
90.122(h)  (see  the  discussion  vmder  25 
Pa.  Code  90.122(h)  below  for  more 
information).  The  addition  of  these 
requirements  to  Pennsylvania's 
anthracite  regulations  will  insiue  that 
anthracite  coal  refuse  disposal 
operations  will  be  carried  out  with  the 
same  safeguards  in  place  as  those  in  the 
bituminous  region.  Although  this 
subsection  has  no  direct  Federal 
counterpart,  the  Director  is  approving  it 
because  it  does  not  render  the 
Peimsylvania  program  inconsistent  with 
SMCRA  or  the  Federal  regulations. 

Chapter  90    Coal  Refuse  Disposal 

25  Pa.  Code  90.1     Definition  of  "coal 
refuse  disposal".  Pennsylvania  defines 
"coal  refuse  disposal"  in  section  90.1  as 
"the  storage,  placement,  or  disposal  of 
coal  refuse."  The  term  includes 
engineered  features  integral  to  the 
placement  of  the  coal  refuse  including 
relocation  or  diversions  of  stream 
segments  contained  within  the  proposed 
fill  area  and  the  construction  of  required 
systems  to  prevent  adverse  impacts  to 
siuiace  water  and  groundwater  and  to 
prevent  precipitation  from  contacting 
the  coal  refuse."  While  the  term  "coal 
refuse  disposal"  is  not  defined  in  the 
Federal  regulations,  Pennsylvania's 
definition  is  used  in  its  regulations  for 
meeting  the  requirements  of  30  CFR 
816.81(a)(1)  which  requires  waste 
disposal  areas  to  minimize  effects  of 
leachate  and  surface  water  runoff  on 
surface  and  ground  water  quality  and 
quantity.  The  Director  finds  that  the 
definition  of  "coal  refuse  disposal"  is 
not  inconsistent  with  SMCRA  or  the 
Federal  regulations. 

25  Pa.  Code  90.5     Site  selection  and 
permitting.  Subsection  (a)  provides  that 
an  applicant  for  a  permit  to  conduct 
coal  refuse  disposal  activities  shall 


comply  with  Subchapter  E  (relating  to 
site  selection)  and  shall  use 
Pennsylvania's  Technical  Guidance 
Document  niunber  563-2113-660,  tided 
"Coal  Refuse  Disposal — Site  Selection" 
as  guidance  for  selecting  a  coal  refuse 
disposal  site.  Subsection  (b)  provides 
that  after  Pennsylvania  has  approved  a 
site  in  accordance  with  Subchapter  E, 
the  applicant  may  apply  for  a  permit  for 
coal  refuse  disposal  activities.  There  is 
no  direct  Federal  counterpart  for  this 
regulation.  However,  this  section  merely 
describes  the  sequence  of  events  that  an 
applicant  must  go  through  to  secure  a 
permit  for  coal  refuse  disposal.  Because 
this  section  is  not  inconsistent  with 
SMCRA  or  the  Federal  regulations,  the 
Director  is  approving  it. 

25  Pa.  Code  90.12    Geology. 
Pennsylvania  rearranged  this  section 
and  also  added  and  deleted  some 
language.  This  section  describes  the 
geologic  information  that  an  application 
for  coal  refuse  disposal  must  include. 
Former  subsection  {a)(l)  was  combined 
into  subsection  (a).  Pennsylvania  also 
deleted  language  from  former  subsection 
(a)(1)  that  described  the  information  on 
the  specific  geologic  stratum  that 
operators  are  required  to  put  in  their 
permit  applications.  The  deleted 
information  required  stratum 
information  that  was  tied  to  the  lowest 
coal  seam  to  be  mined.  This  information 
was  replaced  with  the  phrase,  "The 
description  shall  include  the  strata 
down  to  and  including  any  aquifer  that 
may  be  affected."  Pennsylvania  made 
these  changes  because  coal  refuse 
disposal  operations  typically  do  not 
require  the  mining  of  coal.  If  coal 
mining  does  occur  in  conjunction  with 
the  refuse  disposal  operations,  it  will  be 
regulated  under  Permsylvania's  surface 
coal  mining  regulations. 

The  Federal  regulation  most 
comparable  to  this  section  is  found  at  30 
CFR  780.22(b)(1).  This  section  requires 
geologic  information  in  applications  to 
include  the  deeper  of  either  the  stratum 
immediately  below  the  lowest  coal  seam 
to  be  mined  or  any  aquifer  below  the 
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lowest  coal  seam  to  be  mined  which 
may  be  adversely  impacted  by  mining 
Since  no  coal  mining  will  occur  in  a 
rehise  disposal  operation. 
Pennsylvania's  revised  language 
requiring  a  description  of  the  stratum 
down  to  and  including  the  lowest 
aquifer  that  could  be  affected  is  as 
effective  as  the  Federal  regulations  in 
requiring  the  application  to  contain 
geologic  information  about  strata  that 
could  be  affected  in  a  coal  refuse 
disposal  operation.  The  Director  finds 
that  this  change  is  no  less  effective  than 
the  Federal  regulations  and  is  approving 
the  change. 

Former  subsection  (a)(l)(i)  was  moved 
in  its  entirety  to  (a)(1).  Former 
subsection  (a)(ll(ii)  is  now  (a)(2)  and 
was  changed  from  "Depth,  lithology  and 
structure  of  overburden  or  underlying 
strata,"  to  "Depth,  lithology  and 
structure  of  near-surface  bedrock."  As 
noted  earlier,  coal  refuse  disposal 
operations  in  Pennsylvania  generally  are 
fdls  that  do  not  mvolve  the  mining  of 
coal.  Therefore,  the  requirement  to 
provide  the  depth,  litholngv  and 
structure  (3f  overburden  or  underlying 
strata,  is  not  applicable  since  this 
requirement  is  tied  to  a  coal  seam  to  be 
mined  The  Director  finds  that  a 
descnpticm  of  the  lithology  and 
structure  of  the  near-surface  bedrock  is 
no  less  effective  than  the  Federal 
regulations  requiring  descriptions  of  the 
strata  to  be  affected  by  refuse 
operations.  Accordingly,  the  Director  is 
approving  this  change. 

Former  subsection  (a)(2)  has  been 
deleted.  This  section  provided  the 
geologic  information  to  be  included  in 
an  application  for  any  portion  of  a 
permit  area  in  which  the  strata  will  be 
removed  .\s  noted  earlier,  this 
provision  is  not  applicable  to  refuse 
disposal  operations  because  coal  mining 
(unless  otherwise  authorizeri  under 
Pennsylvania's  surface  mining 
regulations)  does  not  occur  on  such 
operations.  The  Director  is  approving 
this  change. 

Former  subsection  (b)  has  been 
deleted.  This  section  provided  that  an 
applicant  may  request  that  the 
requirements  for  a  statement  of  the 
results  of  the  test  borings  or  core 
samplings  required  under  subsection 
(a)(2)  may  be  waived  in  part  or  in  its 
entirety  by  the  Department  Since 
former  subsection  (a)(2)  has  been 
deleted  there  is  no  reason  to  get  a 
waiver  from  its  requirements,  therefore, 
the  Director  is  approving  deletion  of  this 
section. 

Pennsylvania  added  requirements  (4) 
through  (9)  to  subsection  (a).  These 
sections  provide  the  application 
requirements  for  describing  the  soils. 


geologic  strata  characteristics,  aquifers, 
and  mine  workings  below  proposed 
refuse  disposal  areas.  These  additions 
do  not  correspond  directly  to  any 
Federal  regulations.  However,  they 
require  operators  to  inform 
Pennsylvania  of  the  conditions  beneath 
and  adjacent  to  the  proposed  coal  refuse 
disposal  area.  Because  they  require 
additional  descriptions  of  site 
conditions,  they  are  not  inconsistent 
with  the  Federal  regulations,  and  the 
Director  is  approving  them. 

Pennsylvania  added  a  new  subsection 
(b)  that  provides  that  maps,  cross- 
sections,  and  geologic  descriptions 
required  by  this  section  shall  be 
prepared  and  certified  by  a  qualified 
registered  professional  geologist.  The 
Director  finds  that  this  section  is  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  779/783. 25(b),  which  provides 
that  a  professional  geologist  is  among 
the  professionals  authorized  to  submit 
maps  and  cross-sections  for  permit 
information. 

25  Pa  Code  90.13     Groundwater 
informutinn  In  subsecticm  (2), 
Pennsylvania  proposed  to  add  the 
following  sentence  to  the  end  of  the 
subsection:  "The  application  shall 
include  a  description  of  the 
groundwater  flow  system  as  it  relates  to 
the  design  and  operation  of  the 
proposed  groundwater  and  surface 
water  protection  system  as  described  in 
^  90.50  (relating  to  Design  criteria; 
groundwater  and  surface  water 
protection  system)."  This  section  does 
not  have  a  diret.t  Federal  counterpart. 
However,  it  is  useful  to  provide  a 
description  of  the  groundwater  flow 
system  as  it  relates  to  design  and 
operation  of  the  groundwater  and 
surface  water  prote<:tiiin  system  in  the 
applicatitm  so  that  Pennsylvania  may 
evaluate  the  effectiveness  of  such 
systems.  The  information  required  bv  25 
Pa.  Code  90.13(2)  assists  operators  in 
meeting  the  requirements  of,  and  is 
therefore  consistent  with.  30  CFR 
816  81(a)(1),  which  requires  operators  to 
minimize  adverse  effects  of  leachate  and 
surface  water  runoff  on  surface  and 
ground  water  qualitv  and  quantity  As  a 
result,  the  Director  is  approving  this 
addition. 

25  Pa  Code  90.45  Prime  farmland 
The  only  change  to  this  section  was  the 
addition  of  a  reference  to  Subchapter  E 
which  now  requires  that  a  person  who 
conducts  or  intends  to  conduct  coal 
refuse  disposal  ar.tivities  on  prime 
farmlands  historically  used  for 
cropland,  in  accordance  with 
Subchapter  K  (relating  to  site  selection), 
to  submit  a  plan  as  part  of  the  permit 
application  for  the  disposal  and 
restoration  of  the  land.  The  addition  of 


this  language  clarifies  that  an  operator 
must  take  into  account  the  requirements 
of  subchapter  E  when  proposing  tc 
conduct  refuse  disposal  on  prime 
farmland  sites.  In  Subchapter  E,  section 
90.202(e)(1)  provides  that  Pennsylvania 
will  not  approve  coal  refuse  disposal  on, 
or  within,  prime  farmlands  except  on 
preferred  sites.  The  Director  finds  that 
because  this  section  provides 
protections  for  prime  farmlands  in 
addition  to  those  found  in  30  CFR 
785.17,  it  is  consistent  with  that  Federal 
regulation  and  is  hereby  approved. 

25  Pa.  Code  90.49     Stream  buffer 
zone  variance  This  is  a  new  section 
added  to  define  the  conditions  when 
Pennsylvania  will  allow  coal  refuse 
disposal  operations  to  occur  within  100 
feet  of  a  stream.  As  such,  it  expands 
upon  and  clarifies  the  statutory 
provisions  partially  approved  on  April 
22,  1998  (63  FR  19806).  Subsection  (a) 
provides  that  coal  refuse  disposal  may 
not  occur  within  100  feet  of  a  stream, 
however,  the  Department  may  grant  a 
variance  under  subsection  (c)  if  the 
application  is  consistent  with 
Subchapter  E  (relating  to  site  selection). 
Subsection  (b)  provides  that  surface 
mining  operations  supporting  coal 
refuse  disposal  must  comply  with  25  Pa. 
Code  86.102(12)  relating  to  areas  where 
mining  is  prohibited  or  limited. 
Subsection  (c)  provides  the  procedures 
an  operator  must  follow  to  obtain  a 
variance  for  disposal  of  coal  refuse 
within  the  100-foot  stream  buffer  zone 
(SBZ)  and  the  circumstances  under 
which  the  Department  will  grant  such  a 
variance. 

This  amendment  responds  to  the 
required  amendment  codified  at  30  CFR 
938.16(www).  This  required 
amendment  concerns  application  of  the 
SBZ  rule  at  30  CFR  816/817.57.  The 
required  amendment  stated: 

By  luly  1.  1998,  Peiinsvlvaniti  .siiall  amend 
the  Pennsylvania  program  to  authorize 
stream  buffer  zone  variances  for  coal  rehise 
disposal  activities  only  where  such  activities 
will  not  cause  or  contribute  to  the  violation 
of  applicable  State  or  Federal  water  quality 
standards,  and  will  not  adverselv  affect  water 
quality  and  quantity,  or  other  environmental 
resources  of  the  stream. 

Pennsylvania's  submission  of 
regulations  at  25  Pa.  Code  90.49(a).  (b) 
and  (c)(1).  regarding  coal  refuse  disposal 
activities  within  a  SBZ,  are  substantially 
the  same  as  the  Federal  regulations 
r(!garding  surface  mining  activities 
within  a  SBZ  found  at  30  CFR  816/ 
817.57.  Those  sections  provide 
assurance  that  the  activities  will  not 
cause  or  contribute  to  the  violation  of 
applicable  State  or  Federal  water  quality 
standards,  and  will  not  adversely  affect 
the  water  quantity  and  quality  or  other 
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environmental  resources  of  the  stream. 
In  addition,  at  25  Pa.  Code  90.49(cK2), 
Pennsylvania  contains  regulations 
regarding  public  notice  of  a  potential 
variance  and  a  method  by  which  the 
public  can  file  an  exception  to  the 
proposed  variance  with  the  aim  of 
receiving  a  public  hearing.  These 
sections  are  no  less  effective  than  the 
Federal  regulations  and  we  are 
approving  them.  As  a  result,  we  will 
remove  the  required  amendment  at  30 
CFR  938.16(www). 

In  25  Pa.  Code  90.49(c)(3), 
Pennsylvania  has  indicated  that 
variances  to  SBZs  will  be  issued  as 
written  orders  specifying  the  methods 
and  techniques  to  be  employed  to 
prevent  or  mitigate  adverse  impacts. 
Mitigation  can  include,  but  is  not 
limited  to,  compensatory  restoration 
and  enhancements  of  nearby  streams  or 
stream  segments.  The  first  sentence  of 
this  provision  is  essentially  identical  to 
the  statutory  language  previously 
approved  on  April  22, 1998,  which 
states  "The  variance  shall  be  issued  as 
a  written  order  specifying  the  methods 
and  techniques  that  must  be  employed 
to  prevent  or  mitigate  adverse  impacts." 
Therefore,  there  is  no  issue  in  approving 
that  language  in  regulation  here.  The 
second  sentence  merely  elaborates  on 
the  scope  of  that  mitigation  concept  we 
have  previously  accepted  by  indicating 
that  it  may  include  off-site  restoration  or 
enhancement.  Therefore,  it  is  also 
approved. 

25  Pa.  Code  90.50    Design  criteria: 
groundwater  and  surface  water 
protection  system.  This  entire  section 
was  added  by  the  amendment  and 
provides  the  application  requirements 
for  the  performance  standards  of  section 
30.56a(i}  of  the  CRDCA.  Subsection  (a) 
provides  that  the  application  must 
include  a  description  of  the  system  that 
will  be  installed  to  prevent  adverse 
impacts  to  groundwater  and  surfece 
water,  while  subsection  (b)  requires  the 
application  to  include  a  description  of 
the  system  that  will  be  installed  to 
prevent  precipitation  from  coming  in 
contact  with  the  coal  refuse.  Subsection 
(c)  provides  that  the  Department's 
Technical  Guidance  Document  number 
563-2112-656.  titled,  "Liners- 
Impoundments,  Stockpiles  and  Coal 
Refuse  Disposal  Areas"  shall  be  used  as 
guidance  for  designing  coal  refuse 
disposal  sites  incorporating  earthen, 
admixed,  or  synthetic  liners  or  caps  for 
preventing  adverse  impact  to 
groimdwater  and  siuface  water  and  for 
preventing  precipitation  from  contacting 
coal  refuse.  Subsection  (d)  requires  the 
application  to  include  a  description  of 
the  measures  to  be  taken  to  ensiue  the 
long-term  functionahty  of  the  systems 


described  in  subsections  (a)  and  (b).  The 
description  must  address  the  site's 
susceptibility  to  mine  subsidence  and 
deterioration  due  to  physical  or 
chemical  processes. 

We  approved  Pennsylvania's  use  of  a 
system  to  prevent  adverse  impacts  to 
surface  and  ground  water  and  to  prevent 
precipitation  from  contacting  the  coal 
refuse,  as  described  in  section  30.56a(i) 
of  the  CRDCA,  in  the  April  22,  1998, 
Federal  Register  (63  FR  19807).  The 
requirements,  as  presented  in  the 
amendment,  to  describe  such  systems  in 
the  permit  appUcation  including  when 
and  how  the  systems  will  be  used  and 
how  they  will  be  maintained  are  a 
logical  extension  of  the  requirements  of 
their  use.  These  permit  apphcation 
requirements,  in  conjunction  with  the 
requirements  of  previously  approved 
sections  25  Pa.  Code  90.35  concerning 
protection  of  the  hydrologic  balance, 
and  25  Pa.  Code  90.101  concerning 
general  requirements  of  the  hydrologic 
balance,  are  consistent  with  the 
requirements  of  SMCRA  section 
515(b)(10)  concerning  protection  of  the 
hydrologic  balance  and  30  CFR 
816.81(a)  concerning  coal  mine  waste, 
protection  of  surface  and  groimdwater 
from  leachate  and  surface  water  runoff. 
As  a  result,  the  Director  is  approving 
this  section. 

25  Pa.  Code  90. 1 01    Hydrologic 
balance:  general  requirements. 
Pennsylvania  proposed  only  a  minor 
change  to  this  section.  Subsection  (b) 
previously  required  coal  refuse  disposal 
activities  to  be  planned  and  conducted 
to  prevent  pollution  of  the  water.  In  this 
amendment,  Pennsylvania  clarified  that 
the  water  referred  to  in  this  section  is 
groimdwater  and  surface  water.  This 
clarification  is  consistent  with  the 
requirements  of  SMCRA  section 
515(b)(10)  regarding  mini;nizing 
disturbances  to  surface  and  ground 
water  systems.  As  a  result,  the  Director 
is  approving  this  section. 

25  Pa.  Code  90. 116a    Hydrologic 
balance:  water  rights  and  replacement. 
This  new  section  provides  that  an 
operator  who  conducts  coal  refuse 
disposal  and  adversely  affects  a  water 
supply  shall  comply  with  25  Pa.  Code 
87.119  (relating  to  water  rights  and 
replacement).  Section  87.119  requires 
restoration  or  replacement  of  an  affected 
water  supply  with  an  alternate  source 
adequate  in  quantity  and  quality  for  the 
purpose  served  by  the  supply.  While  we 
are  reviewing  changes  to  25  Pa.  Code 
87.119  as  part  of  a  different  program 
amendment,  the  Director  finds  that  the 
reference  in  25  Pa.  Code  90.116a  to  25 
Pa.  Code  87.119  will  insure  that  water 
supplies  adversely  affected  by  coal 
refuse  disposal  operation  will  be 


restored  or  replaced.  Therefore,  the 
Director  is  approving  this  section. 

25  Pa.  Code  90.122    Coal  refuse 
disposal.  In  this  section,  Pennsylvania 
deleted  former  subsections  (e)  and  (g), 
and  redesignated  former  subsection  (f) 
as  (e)  and  former  subsection  (h)  as  (f). 
Pennsylvania  then  added  new 
subsections  (g)  and  (h).  In  the  former 
subsection  (e)  Pennsylvania  required 
coal  refuse  disposal  areas  to  be  located 
on  the  must  moderately  sloping  and 
naturally  stable  areas  available.  The 
section  further  provided  that  fill 
materials  suitable  for  disposal  are  to  be 
placed  on  or  above  a  natural  terrace, 
bench  or  berm  to  provide  additional 
stability  and  prevent  mass  movement. 
Former  subsection  (g)  required  coal 
refuse  disposal  areas  to  be  located  in 
areas  where  groundwater  discharge  and 
surface  water  flows  are  minimal.  These 
sections,  which  have  no  direct  Federal 
counterparts,  were  designed  to  provide 
stability  to  refuse  disposal  fills  and 
prevent  pollution  to  surface  and 
groundwater,  both  of  which  are 
provided  for  under  the  remaining  and 
new  subsections  of  25  Pa.  Code  90.122. 
Therefore,  the  Director  is  approving  the 
deletion  of  these  sections. 

The  new  subsection  (g)  requires  refuse 
disposal  areas  to  be  provided  with  a 
system  to  prevent  adverse  impacts  to 
surface  water  and  groundwater.  New 
subsection  (h)  specifies  how  and  when 
the  system  for  preventing  precipitation 
from  coming  into  contact  with  coal 
refuse  is  to  be  instalFed.  These  sections 
are  derived  from,  and  are  consistent 
with,  section  30.56a(i)  of  the  CRDCA 
that  we  approved  in  the  April  22,  1998, 
Federal  R^;ister  notice  (63  FR  19807). 
Therefore,  the  Director  is  approving 
them. 

Subchapter  E.  Site  selection. 
Pennsylvania  is  proposing  to  add  a  new 
Subchapter  E  titled.  "Site  Selection"  to 
the  Chapter  90  regidations.  Subchapter 
E  will  contain  25  Pa.  Code  90.201 
Definitions,  25  Pa.  Code  90.202  General 
requirements.  25  Pa.  Code  90.203 
Proposing  a  preferred  site,  25  Pa.  Code 
90.204  Proposing  an  alternate  site,  25 
Pa.  Code  90.205  Alternatives  analysis. 
25  Pa.  Code  90.206  Disapproval  of  a 
proposed  site,  and  25  Pa.  Code  90.207 
Approval  of  a  selected  site. 

25  Pa.  Code  90.201  Definitions.  This 
section  contains  definitions  of  the  terms 
"search  area,"  and  "selected  site." 
These  definitions  are  used  to  implement 
Pennsylvania's  regulations  for  the 
selection  of  sites  for  coal  refuse  disposal 
operations. 

Pennsylvania  has  defined  the  term 
"search  area"  to  mean  the  geographic 
area  within  a  1-mile  radius  of  an 
existing  coal  preparation  facility  or  the 
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25  square  mile  geographic  area 
encompassing  a  proposed  f:ndl 
preparation  facility.  Although  these 
terms  were  not  specifically  used  in  the 
CRDCA,  the  definitions  were  used  in 
section  ..<0  54a(c]  and  (d)  regarding 
criteria  for  selecting  sites  for  coal  refuse 
disposal  operations.  We  approved  the 
use  of  the  1-mile  radiu,>  in  identifying 
alternative  sites  for  new  refuse  disposal 
areas  to  support  an  e.xisting  coal  mining 
a(:ti\  itv  .ind  the  use  of  the  25  square 
mile  geographu  area  for  alternative  sites 
for  a  proposed  coal  preparation  facility 
(63  FR  19H0b).  Accordingly,  the  Director 
is  approvirii:;  th^^  definition  of  the  term 
searc  h  art-.i     m  2.t  Pa.  Code  40.202. 

The  term    selected  site"  is  defined  as 
a  location  selected  hy  the  applicant  and 
approved  by  the  Department  for  which 
thf  applicant  can  tht-n  apply  for  a 
permit  In  cnntiuct  coal  refuse  disposal 
activities.  This  term  is  not  used  in  the 
('RDCA  and  there  is  no  comparable  term 
in  the  Federal  regulations.  We  are 
approving  the  term  because  we  have 
aireadv  appro\ed  the  concept  of  coal 
refuse  dispnsal  site  selection  set  forth  in 
the  CRDt^A  at  52  P.S.  .30.54a(a)  (63  FR 
19806).  and  because  the  term  is  not 
inconsistent  with  SMCRA  or  the  Federal 
regulations 

2.5  Pci  Cnde  90  202     General 
requirrn]ents.  Subsection  (fl  provides 
that  as  part  of  the  site  selection  process, 
an  applicant  may  request  approval  for 
more  than  one  site.  The  applicant  will 
have  the  option  of  choosing  a  selected 
site  from  those  approved  bv  the 
Department  to  be  used  as  the  site  for 
submitting  an  application  on  which  to 
conduct  coal  refuse  disposal  op»'rations. 
While  there  is  no  c:umparable  Federal 
regulation  for  this  section,  there  is 
nothing  in  SMCRA  or  the  Federal 
r^•gulatll)ns  to  prevent  an  operator  from 
examining  any  number  of  sites  to 
conduct  refuse  disposal  operations.  .\ny 
of  the  sites  chosen  must  undergo  the 
permitting  process  and  be  approved  bv 
the  Department  in  accordance  with  the 
counterparts  to  SMCR,\  and  the  Federal 
regulations  Accordingly,  the  Director  is 
approving  subsection  (fl  of  25  Pa.  Code 
90.202 

25  Pa  Code  90.2U3     Proposing  a 
preferred  site.  This  section  provides  that 
if  an  applicant  propnses  to  use  a 
preferred  site,  the  Department  will 
approve  the  proposed  site  subject  to  25 
Pa.  C;ode  90.202(c)  (relating  to  general 
requirements]  provided  the  applicant 
demonstrates  that  the  attendant  adverse 
environmental  impacts  will  not  clearly 
outweigh  the  public  benefits  This 
section  relates  to  section  30  54a(a)  of  the 
CRDCA.  whu:h  provides  that  preferred 
sites  shall  be  used  for  coal  refuse 
disposal  unless  the  applicant 


demonstrates  another  site  is  more 
suitable:  and  that  where  the  ad\erse 
environiiient.il  im()acts  of  the  preferred 
site  clearlv  outweigh  the  public  benefits, 
the  site  shall  not  be  considered  a 
preferred  site.  We  approved  section 
30.54a(a)  in  the  April  22.  1998.  Federal 
Register  (63  FR  19804).  liecause  25  Pa. 
Code  90.203  is  f:onsistent  with  the 
approved  State  statiitor\  provision,  the 
Director  is  approving  it. 

25  Pa.  Code  90.206     Disapproval  of  a 
proposed  site  This  section  [)rovides  that 
if  the  Department  disapproves  the 
applicant's  proposed  site,  the  .ipplicant 
may  submit  ,:  in'w  proposal  supporting 
the  selection  di  uio'.her  site  locati'd 
within  or  outside  the  seart  h  area.  There 
is  no  similar  language  in  the  t^RDC^A  or 
SMCRA  or  the  Federal  regulations 
However,  there  is  no  provision  in 
SM(;Ri\  or  the  Federal  rt'gulations  that 
prohibits  an  applicant  iidm  submitting 
alternative  proposals  if  one  is  turnfid 
down.  The  Directi^r  finds  this  section  is 
not  inconsistent  v\  ith  the  Federal 
regulations  or  SM(.-RA  and  is  approving 
it. 

25  Pa   Code  90.207     Approval  of  a 
selected  site.  This  section  provides  that 
Pennsylvania's  approval  of  a  selected 
site  does  not  indicate  it  will  approve  an 
applic:ation  for  coal  ri-fuse  disposal 
activities  on  the  selected  site.  The 
Director  finds  that  this  provision  is 
consistent  with  Pennsvlvania's 
permittiii!^  rt'spnnsibilitii's  under  State 
counteiparts  tii  permitting  requirements 
contained  in  SM(;RA  and  the  Federal 
regulations,  and  is  therefore  apfiroving 
it. 

Subchapter  F.  Coal  Fh'fuse  Disposal 
Activities  on  Areas  with  Preexisting 
Pollutional  Discharges.  This  is  a  new 
section  added  by  Pennsylvania.  These 
regulations  are  modeled  on  existing 
regulations  regarding  remining  an?as 
with  preexisting  pollutional  discharges 
found  in  25  Pa.  Code  (Chapter  87. 
Subchapter  F  and  appro\'(Hi  bv  f),SM  in 
the  February  19.  1986  Federal  Register 
(51  FR  5997). 

25  Pa  Code  90.301     Scope.  This 
section  gives  a  general  overview  of  the 
sections  that  follow  and  notes  that 
Chapter  8t)  (relating  to  surface  and 
underground  coal  mining:  (General)  and 
Subchapters  .A-D  appK  tn 
authori/catioiis  In  mine  areas  with 
preexisting  pollutional  discharges 
except  as  specificallv  modified  bv  this 
chapter  The  Director  h.is  approved, 
with  some  conditions,  the  concept  of 
establishing  toal  refuse  dis[)osal  areas 
on  sites  with  preexisting  pollutional 
disc  barges  in  the  analvsis  of  the 
amendnmnt  ot  the  CiRDCA  in  the  April 
22.  1998  Federal  Register  (63  FR 
19802)   Section  25  Pa.  Clode  90  301 


introduces  the  concept  in  regulation; 
therefore  the  Director  is  approving  this 
section. 

25  Pa.  Code  90.302    Definitions. 
Baseline  Pollution  Load  Pennsylvania 
added  the  definition  of  the  term 

"baseline  pollution  load"  to  25  Pa.  Code 
90.302  This  term  is  defined  as,  "The 
characterization  of  the  pollutional 
material  being  discharged  from  or  on  the 
pollution  abatement  area,  described  in 
terms  of  mass  discharge  for  each 
parameter  deemed  relevant  by  the 
Department,  including  seasonal 
variations  and  variations  in  response  to 
prec:ipitation  events.  The  Department 
will  establish  in  each  authorization  the 
specific  parameters  it  deems  relevant  for 
the  baseline  pollution  load,  including, 
at  a  minimum,  iron  and  acid  loadings." 
This  term  was  similarly  defined  in  the 
(^RD('.^  exc;ept  for  the  last  sentence.  The 
term   inc;luding  the  last  sentence,  was 
also  defined  in  25  Pa.  Code  87.202 
rc^garding  remining  on  surface  mining 
sites  with  pollutional  discharges.  We 
approved  the  definition  in  our 
evaluation  of  the  Chapter  87  regulations 
in  the  February  19.  1986  Federal 
Register  (51  FR  5997).  We  are  approving 
the  definition  for  use  in  coal  refuse 
disposal  operations  for  the  same 
ri^asons. 

25  Pa.  Code  90.302     Definitions.  Best 
Professional  ludgment.  Pennsylvania 
added  the  definition  of  the  term  "best 
professional  judgment"  to  25  Pa.  Code 
90.302.  The  term  is  defined  to  mean. 

the  highest  quality  technical  opinion 
forming  the  basis  for  the  terms  and 
conditions  of  the  treatment  level 
required  after  consideration  of  all 
reasonably  available  and  pertinent  data. 
The  treatment  levels  shall  be  established 
by  the  Department  under  sections  301 
and  402  of  the  Federal  Water  Pollution 
Control  Act  (33  U.S.C.A.  §t?1311  and 
1342)."  This  definition  is  identical  in 
substance  to  the  definition  of  "best 
professional  judgment"  found  at  25  Pa. 
Code  sections  87.202  and  88.502,  which 
was  approved  by  QSM  as  part  of 
Pennsylvania's  standards  for  treatment 
of  preexisting  discharges  on  remined 
areas  in  the  Februarv  19,  1986.  Federal 
Register  (51  FR  5997).  As  a  resuh,  the 
Director  is  approving  the  definition  at 
25  Pa.  Code  90.302. 

25  Pa.  Code  90.302     Definitions,  Coal 
Refuse  Disposal  Activities.  The  term 
"coal  refuse  disposal  activities"  was 
similarly  defined  in  the  CRDCA  and  in 
this  section  to  mean  the  storage, 
dumping  or  disposal  of  any  waste  coal, 
rock,  shale,  slurry,  culm,  gob.  honey, 
slate,  clay,  underground  development 
wastes,  coal  processing  wastes,  excess 
soil  and  related  materials,  associated 
with  or  near  a  coal  seam,  that  are  either 
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brought  above  ground  or  otherwise 
removed  from  a  coal  mine  in  the  process 
of  mining  coal  or  are  separated  from 
coal  during  the  cleaning  or  preparation 
operations.  The  term  does  not  include 
the  removal  or  storage  of  overburden 
from  surface  mining  activities.  In  our 
analysis  of  the  term  in  the  April  22, 
1998,  Federal  Register  (63  FR  19803), 
we  required  Pennsylvania  to  amend  its 
program  to  clarify  the  meaning  of  the 
term  "excess  soil  and  related  materials" 
as  used  in  the  definition.  This 
requirement  was  codified  at  30  CFR 
938.16{vw). 

In  the  February  2,  2000,  Federal 
Register  (65  FR  4882),  we  noted  that 
Pennsylvania  submitted  information  in 
response  to  the  required  amendment  at 
30  CFR  938.16(vw).  As  part  of  that 
response,  Pennsylvania  defined  the  term 
"excess  soil  and  related  material  to 
mean  rock,  clay  or  other  material 
located  immediately  above  or  below  a 
coal  seam  and  which  are  extracted  from 
a  coal  mine  during  the  process  of 
mining  coal.  The  term  does  not  include 
topsoil  or  subsoil."  In  that  Federal 
Register  notice,  we  indicated  that  we 
would  remove  the  required  program 
amendment  when  the  clarification  is 
incorporated  in  Pennsylvania's 
regulations  and  those  regulations  are 
approved  by  OSM.  Pennsylvania 
incorporated  the  definition  of  "excess 
soil  and  related  materials"  verbatim  into 
its  regulations  at  25  Pa.  Code  90.302. 
Therefore,  the  Director  is  approving  the 
definition  and  removing  the  required 
amendment  at  30  CFR  938.16(vw). 

25  Pa.  Code  90.303    Applicability. 
Subsection  (b)  provides  that: 

Notwithstanding  subsection  (a), 
authorization  will  not  be  granted  under  this 
subchapter  for  repermitting  under  §  §  86.12 
and  86.14  (relating  to  continued  operation 
under  interim  permits;  and  permit 
application  filing  deadlines),  permit  renewals 
under  §  86.55  (relating  to  permit  renewals: 
general  requirements)  or  permit  tremsfers 
under  §  86.56  (relating  to  transfer  of  permit). 

There  is  no  direct  Federal  counterpart 
to  this  provision  but  the  Director  is 
approving  it  because  it  acts  to  limit 
permits  where  coal  refuse  disposal 
activities  can  occur.  This  section  does 
not  make  Pennsylvania's  coal  refuse 
disposal  regulations  less  effective  than 
Federal  regulations. 

25  Pa.  Code  90.304    Application  for 
authorization.  This  section  provides  the 
permit  application  requirements  for 
operators  seeking  to  obtain 
authorization  to  conduct  refuse  disposal 
operations  on  areas  with  preexisting 
pollutional  discharges.  Parts  of  section 
6.2(e)  (52  P.S.  30.56b(e))  of  the  CRDCA 
are  repeated  in  this  section. 
Additionally,  this  section  copies  25  Pa. 


Code  87.204,  which  contains  the  siuface 
coal  mining  requirements  for  remining 
areas  with  pollutional  discharges.  As 
noted  above,  OSM  approved  25  Pa. 
Code  87.204  in  the  February  19,  1986, 
Federal  Register  (51  FR  5997).  The 
Director  is  approving  this  section  for  the 
same  reasons. 

25  Pa.  Code  90.305    Application 
approval  or  denial.  Subsection  (a)(5) 
provides  standards  for  success  of 
revegetation  on  areas  approved  under 
this  section.  For  areas  previoudy 
reclaimed  to  the  standards  of  Chapters 
87,  88  and  90,  the  revegetation  success 
standards  of  25  Pa.  Code  90.159  apply. 
OSM  previously  approved  the 
revegetation  standards  in  25  Pa.  Code 
90.159.  Therefore,  the  Director  is 
approving  this  portion  of  the 
amendment. 

Subsection  (a)(5)  also  provides  that 
for  those  sites  not  previously  reclaimed 
to  the  standards  of  Chapters  87,  88,  and 
90  the  standards  of  subsection  {a)(5)(i)- 
(iii)  apply  providing  the  site  is  not  a 
bond  forfeiture.  These  standards  are  the 
same  as  those  OSM  approved  for 
previously  affected  sites  in  25  Pa. 
87.205(a)(5)(i)-(iii).  Therefore,  the 
Director  is  approving  this  section. 

The  submission  of  this  portion  of  the 
amendment  satisfies  the  required 
amendment  codified  at  30  CFR 
938.16(zzz).  This  required  amendment 
indicates  that  Pennsylvania  must  amend 
its  program  to  be  no  less  effective  than 
30  CFR  816.116(b)(5),  by  limiting  the 
application  of  the  revegetation 
standards  under  subsection  6.2(k)  of  the 
CRDCA  to  areas  that  were  previously 
distiubed  by  mining  and  that  were  not 
reclaimed  to  the  State  reclamation 
standards. 

The  submission  of  this  portion  of  the 
amendment  also  allows  us  to  remove 
the  required  amendment  codified  at  30 
CFR  938.16(aaaa).  This  section  required 
Pennsylvania  to  amend  its  program  to 
clarify  that  under  Subsection  6.2(1)  of  its 
Coal  Refuse  Disposal  Act,  a  special 
authorization  for  coal  refuse  disposal 
operations  will  not  be  granted,  when 
such  an  authorization  would  result  in 
the  site  being  reclaimed  to  lesser 
standards  than  could  be  achieved  if  the 
moneys  paid  into  the  Fund,  as  a  result 
of  a  prior  forfeiture  on  the  area,  were 
used  to  reclaim  the  site  to  the  standards 
approved  in  the  original  permit  imder 
which  the  bond  moneys  were  forfeited. 
Pennsylvania  responded  to  this  required 
amendment  by  including  language  in  25 
Pa.  Code  90.305(a)(5)  that  provides  an 
exception  to  the  revegetation  standards 
for  special  authorization  projects.  The 
revegetation  standards  of  that  section 
are  not  applicable  when  such  projects 
are  conducted  on  bond  forfeiture  sites 


not  previously  reclaimed  to  the 
standards  of  Chapters  87,  88  and  90, 
where  the  money  paid  into  the  fund  is 
sufficient  to  reclaim  the  forfeited  site  to 
the  applicable  standards.  Additionally, 
we  find  that  the  Peimsylvania  program 
prohibits  the  issuance  of  a  special 
authorization  where  preexisting 
pollutional  discharges  would  not  be 
adequately  treated  where  proceeds  paid 
into  the  Surface  Mining  Conservation 
and  Reclamation  Fund  as  a  result  of  a 
bond  forfeiture  on  the  proposed  special 
authorization  site  are  sufficient  to  pay 
for  such  treatment.  In  other  words, 
treatment  of  pollutional  discharges  will 
not  be  compromised  by  special 
authorizations.  Our  finding  is  based 
upon  two  premises.  First,  according  to 
PADEP,  there  are  no  currently  existing 
sites  for  which  the  forfeited  bond  would 
be  sufficient  to  pay  for  adequate 
discharge  treatment.  Second,  discharge 
treatment  costs  for  any  future  sites  will 
be  covered  either  by  conventional 
bonds,  or  by  treatment  trust  funds.  In 
the  event  of  operator  default  on  such 
sites,  proceeds  from  the  conventional 
bonds  or  treatment  trust  funds  must  be 
expended  to  accomplish  discharge 
treatment  on  the  sites  to  which  they  are 
dedicated.  Thus,  where  those  proceeds 
are  adequate  to  pay  for  discharge 
treatment,  they  must  be  used  to  that 
end.  Fol  these  reasons,  the  remaining 
concerns  that  led  to  the  imposition  of  30 
CFR  938.16(aaaa)  have  been  satisfied, 
and  we  are  hereby  removing  this 
required  amendment. 

30  CFR  816.116(b)(5)  requires  that 
vegetative  cover,  for  areas  previously 
disturbed  by  mining  that  were  not 
reclaimed  to  the  standards  of 
Subchapter  K,  shall  not  be  less  than  the 
ground  cover  existing  before 
redisturbance  and  shall  be  adequate  to 
control  erosion.  In  Pennsylvania's 
amendment.  25  Pa.  Code  90.305(a)(5)(ii) 
and  (iii)  contains  these  requirements.  As 
a  result,  Pennsylvania  has  satisfied  the 
conditions  of  the  required  amendment 
and  we  are  removing  it. 

Subsection  (d)  provides  that  the 
authorization  allowed  under  this 
subsection  is  only  for  the  pollution 
abatement  area  and  does  not  apply  to 
other  areas  of  the  permit.  The  Director 
is  approving  this  portion  of  the 
regulations  because  it  limits  the  areas  of 
the  permit  on  which  coal  refuse 
disposal  activities  can  occur.  While 
there  is  no  direct  Federal  counterpart  to 
this  provision,  it  does  not  make  this 
portion  of  the  regulations  less  effective 
than  the  Federal  regulations  regarding 
coal  refuse  disposal. 

25  Pa.  Code  90.306    Operational 
requirements.  This  section  provides  that 
operators  must  comply  with  Chapter  86 
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requirements,  implement  the  approved 
water  monitoring  program,  implement 
the  approved  abatement  plan  and  notify 
the  Department  prior  to  the  completion 
of  each  step  of  the  abatement  plan   In 
addition,  this  section  requires  a  progress 
report  be  sent  to  the  Department  within 
30  days  of  completion  of  each  step  of 
the  abatement  program  We  approved 
the  statutorv  authority  for  these 
regulations,  contained  in  52  P.S. 
30  56b(n(ll-(4),  on  April  22,  1998  {63 
FR  19808)   Section  90  30fi  contains  the 
same  requirements  as  25  Pa  (iode 
87  206  that  OSM  approved  la  thf 
Februan,  19.  1986.  Federal  Register  \i\ 
FR  5997!  except  that  the  reporting; 
statement  signed  bv  the  iiperatur  m 
section  ia)(4)  need  not  be  notarized  m 
25  Pa.  Code  90.306(a).  The  lack  of  a 
notarized  seal  on  the  operator's 
statement  does  not  less^»n  the  reporting 
requirements  of  this  section.  There  is  no 
comparable  Federal  requirement  to  this 
section  so  PennsvKania's  reporting 
requirements  are  more  stringent  than 
anv  Federal  provisions.  The  Director  is 
approving  this  section 

J5  Pa  Codp  90  307     Treatment  of 
discharges.  This  section  provides  that 
operators  shall  comply  with  the  effluent 
standards  of  25  Pa.  Code  90  102  for 
treating  discharges,  except  for 
preexisting  (iischarges  that  are  not 
encountered  during  coal  refuse 
activities  or  implementation  of  the 
abatement  plan   For  prit'existing 
discharges  that  arn  not  encountered 
during  coal  refuse  activities  or 
implementation  of  the  abatement  plan, 
the  operator  must  treat  the  discharge  to 
comply  with  the  effiuent  limits 
established  bv  best  professional 
ludgment.  The  effluent  limitations 
established  bv  best  professional 
judgment  inav  not  be  less  than  the 
baseline  pollution  load. 

This  section  is  the  same  as  25  Pa. 
Code  87,207.  OSM  approved  25  Pa. 
Code  87  207  in  the  February  19.  1986, 
Federal  Register  (51  FR  5997).  However, 
both  25  Pa.  Code  87.207  and  90.307 
contain  language  that  Pennsylvania 
added  after  the  1986  approval.  In  1989. 
Pennsylvania  amended  25  Pa.  Code 
87  207(b)  bv  adding  the  following 
language: 

If  the  baseline  pollution  load  when 
expressed  as  a  concentration  for  a  specific 
parameter  satisfies  the  effluent  limitations  at 
4}  87  102  (relating  to  hviirologic  balance: 
Effluent  standards)  for  that  parameter,  the 
operator  shall  treat  the  preexisting  discharge 
for  that  parameter  tn  com^iiv  with  either 
effluent  limitations  established  bv  best 
professional  ludgment  or  the  effluent 
limitations  at  §87  102. 

In  our  evaluation  of  this  revision,  as 
published  in  the  Mav  31.  1991,  Federal 


Register  (56  FR  24657.)  we  noted  that 
while  the  United  .States  Environmental 
Protection  Agency  (EP.M  generally 
concurred  with  the  amendment  package 
that  included  the  above-quoted  change, 
we  asked  for  a  spe<:ific  determination  bv 
EPA  as  to  whether  the  new  language  in 
section  87  207(b)  is  consistent  with 
section  3(il(p)  of  the  P>deral  Water 
Pollution  Act,  3,t  r  S.C:    131  l(p). 
Section  3()l(p)  authorizes  the  issuance 
of  National  Pollutant  Discharge 
Elimination  Sv  stem  [lerinits  with 
nioditied  etfliient  limitations  for  pH. 
iron  and  manganese  on  previously 
mined  sites  with  fireexisting  discharges. 
We  decided  to  defer  a  decision  on  this 
provision,  pending  specific  EPA 
concurrence 

While  we  did  not  receive  specific 
concurrence  from  EPA  on  revised  25  Pa. 
Code  87.207(b),  EPA  did  publish  a  final 
rule  nil  lanuarv  23.  2002  (67  FR  3370). 
that  addresses  our  questions  c:oncerning 
the  revision.  Appendix  B.  part  I  d. 
indicates  that: 

In  the  event  that  a  pollutant  concentration 
in  the  data  used  to  detifrmint'  baseline  is 
lower  than  the  daily  maximum  limitation 
established  in  subpart  V.  of  this  part  for  a[:tive 
mine  wastewater,  the  statistical  procedures 
should  not  establish  a  baseline  more 
stringent  than  the  Bl'  1  .iiul  H.\'l'  effluent 
standards  established  in  sub()art  C.  of  this 
part. 

This  language,  plus  EPA's 
concurrence  received  for  this 
amendment,  makes  25  Pa.  Code  90.307 

no  less  effective  than  the  Federal 
regulation  at  30  CFR  816.42  which 
provides  that  discharges  of  water  from 
areas  disturbed  by  surface  mining 
activities  must  f)e  made  in  compliance 
with  efflufiit  limitations  for  coal  mining 
promulgated  by  EPA. 

The  submission  of  this  section  also 
satisfies  re(|iiired  amendments  codified 
at  30  CFR  938  lh(\xx-)  and  (vvy)  that  we 
put  into  place  as  a  result  of  our  review 
oftheCRDCA  (63  FR  19802).  The 
requin.'d  .iinendment  at  30  C.FR 
938.16(xxx)  indicates  that  Pennsylvania 
shall  amend  its  program  to  clarify',  in 
regulations  develofied  to  imph;ment  the 
provisions  of  sei  tion  t).2  of  the  CIRDCA. 
that  preexisting  discharges  that  are 
encountered  must  be  treated  to  the 
efflufiit  standards  at  25  Pa.  Code  90.102. 

In  the  February  2,  2000,  Federal 
Register  (t)5  FR  488.5).  we  indicated  that 
we  would  remove  the  required 
amendment  at  30  CFR  938.16(xxx)  if 
Pennsylvania  submitted  regulations  that 
clarified  that  under  section  6.2  of  the 
CRDCA.  preexisting  discharges  that  are 
encountered  must  be  treated  to  the  State 
effluent  standards  at  25  Pa.  Code  90.102. 
In  its  amendment,  Pennsylvania 
submitted  section  25  F'a.  (lode  90,307 


which  indicates  that  in  subsection  (a) 
that  all  discharges,  except  for 
preexisting  discharges  that  are  not 
encountered  during  coal  refuse  disposal 
activities  or  the  implementation  of  the 
abatement  plan,  must  comply  with  25 
Pa,  Code  90,102.  In  this  regulation, 
Pennsylvania  has  satisfied  the 
conditions  of  the  required  amendment 
and.  as  a  result,  we  are  removing  it. 

The  required  amendment  at  30  CFR 
938,16(yyy)  indicates  that  Pennsylvania 
shall  amend  its  program  to  clarify  that 
subsection  6.2(h)  of  the  CRDCA  pertains 
to  preexisting  discharges  that  are  not 
encountered.  In  the  Federal  Register  of 
April  22.  1998  (63  FR  19810).  we 
approved  section  6.2(h)  of  the  CRDCA  to 
the  extent  that  it  provides  that  an 
operator  may  only  discontinue  treating 
preexisting  discharges  that  are  not 
encountered  when  the  operator 
demonstrates  that  the  "baseline" 
pollution  load  is  no  longer  being 
exceeded.  Preexisting  discharges  must 
be  treated  to  the  water  quality  standards 
of  25  Pa,  Code  90,102, 

In  this  amendment,  Pennsylvania 
submitted  25  Pa,  Code  90,30'7(b)  which 
provides  that  preexisting  discharges  that 
are  not  encountered  must  comply  with 
effluent  limitations  established  by  best 
professional  judgment.  The  best 
professional  judgment  limitations 
cannot  be  less  than  the  baseline 
pollution  load.  Subsection  (d)  in 
describing  when  an  operator  may 
discontinue  treating  the  discharges 
under  subsection  (b).  indicates  that 
treatment  may  be  discontinued  when 
the  preexisting  discharges  are  meeting 
the  effluent  limits  established  in 
subsection  (b).  Taken  together, 
subsections  (b)  and  (d)  satisfy  the 
conditions  of  the  required  amendment 
at  30  CFR  938.16{yyy)  and  as  a  result, 
we  are  removing  it, 

25  Pa.  Code  90.308     Request  for  bond 
release.  This  section  is  the  same  as  25 
Pa.  Code  87,208  that  OSM  approved  on 
February  19,  1986,  The  Director  is 
approving  this  section  for  the  same 
reason.  We  note  that  section  90,308 
states  that  25  Pa,  Code  subsection 
86, 172(d)  shall  not  apply  to  the  release 
of  bonds  for  pollution  abatement  areas. 
Subsection  86.172(d)  no  longer  exists; 
however,  since  the  now  deleted 
provision  would  not  have  applied  to 
bond  releases  under  section  90.308 
anyway,  the  cross-reference  to  it  is  a 
nullify. 

25  Pa.  Code  90.309     Criteria  and 
schedule  for  release  of  bonds  on 
pollution  abatement  areas.  For  the  most 
part,  this  section  is  the  same  as  25  Pa, 
Code  87.209  that  OSM  approved  on 
February  19.  1986,  except  for  two  areas. 
In  the  first,  the  percentage  of  bond 
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release  is  different.  In  25  Pa.  Code 
87.209(a),  the  initial  bond  release  can  be 
up  to  60%  of  the  bond  and  the 
percentage  of  the  phase  II  bond  release 
in  25  Pa.  Code  87.209(b)  is  not  specified 
(subsection  (b)  specifies  only  that  the 
Department  will  release  an  additional 
bond  while  retaining  an  amount 
sufficient  to  cover  the  cost  of 
reestablishing  vegetation  if  completed 
by  a  third  party).  In  the  regulations 
covering  coal  rehise  disposal  at  25  Pa. 
Code  90.309(a),  the  initial  bond  release 
is  up  to  50%  of  the  bond  and  the  phase 
II  bond  release  specified  in  25  Pa.  Code 
90.309(b)  can  be  up  to  an  additional 
35%  of  the  bond  while  retaining  an 
amount  sufficient  to  cover  the  cost  of 
reestablishing  vegetation  if  completed 
by  a  third  party.  The  regulations  at  25 
Pa.  Code  90.309(a)  could  result  in 
retention  of  more  of  the  bond  after 
phase  I  release  than  the  counterpart 
regulations  at  25  Pa.  Code  Chapter  87. 
This  would  provide  more  funds 
available  to  complete  reclamation  if  an 
operator  defaults  after  phase  I  release. 
Therefore,  the  Director  is  approving  this 
portion  of  the  amendment. 

The  second  area  of  difference  is  at  25 
Pa.  Code  90.309(b)(3)(ii)(A)(I).  This 
section  deals  with  one  of  the  standards 
the  operator  must  achieve  to  receive  a 
bond  release  of  up  to  35%.  The  section 
provides  that  this  portion  of  the  bond 
can  be  released  if  the  operator,  among 
other  things,  has  not  caused  degradation 
of  the  baseline  pollution  load  for  a 
period  of  twelve  months  from  the  date 
of  the  initial  bond  release  imder 
subsection  (a),  if  backfilling,  final 
grading,  drainage  control,  placement  of 
impermeable  cover,  topsoiling  and 
establishment  of  revegetation  to  achieve 
the  standard  of  success  for  revegetation 
in  25  Pa.  Code  90.305(a)(5)  have  been 
completed.  The  similar  section 
approved  by  OSM  on  February  19,  1986, 
for  surface  mines  at  25  Pa.  Code 
87.209(b)(3)(ii)(A)(I)  indicated  that  up  to 
35%  of  bonds  could  be  released  if  the 
operator,  among  other  things,  had  not 
caused  degradation  of  the  baseline 
pollution  load  for  the  twelve  months 
prior  to  the  date  of  application  for  bond 
release  and  until  the  bond  release  is 
approved  under  subsection  (b),  if  final 
grading,  drainage  control,  topsoiling  and 
establishment  of  revegetation  to  achieve 
the  standard  of  success  for  revegetation 
in  25  Pa.  Code  87.205(a)(5)  have  been 
completed.  The  difference  in  the  two 
sections  amounts  to  the  period  of  time 
for  demonstrating  that  the  site  did  not 
degrade  the  baseline  pollution  load.  The 
proposed  rules  at  25  Pa.  Code 
90.309(b)(3)(ii)(A)(I)  provide  for  a 
demonstration  period  of  twelve  months 


from  the  date  of  the  initial  bond  release, 
while  in  the  previously  approved 
regulation  at  87.209(b)(3)(ii)(A)(I)  the 
demonstration  period  is  for  twelve 
months  prior  to  the  date  of  application 
for  bond  release  and  until  the  bond 
release  is  approved.  Pennsylvania 
indicated  that  the  demonstration  period 
for  the  bond  release  on  coal  refuse 
disposal  sites  was  set  by  the  CRDCA 
which  is  why  it  is  different  than  the 
surface  mining  regulations  in  Chapter 
87.  There  is  no  comparable  Federal 
regulation  for  this  provision.  However, 
the  demonstration  period  is  not 
inconsistent  with  the  Federal 
regulations  at  30  CFR  800.40(c)(2) 
regarding  the  release  of  Phase  II  bonds. 
As  a  result,  the  Director  is  approving  it. 

The  remaining  sections  of  25  Pa.  Code 
90.309  are  the  same  as  the  sections  of 
25  Pa.  Code  87.209  that  OSM  previously 
approved  on  February'  19,  1986. 
Therefore  the  Director  is  approving 
them. 

Subchapter  G.  Experimental  Practices. 

25  Pa.  Code  90.401     General  This 
section  provides  the  standards  that  coal 
refuse  disposal  practices  must  attain  to 
be  considered  experimental  practices. 
Subsection  (a)  is  approved  because  it  is 
substantively  identical  to.  and  therefore 
no  less  stringent  than,  the 
corresponding  portions  of  section  711  of 
SMCRA.  In  addition,  subsection  (b) 
requires  experimental  practice  permits 
to  meet  all  the  provisions,  standards, 
and  information  requirements  of  30  CFR 
785.13.  The  Director  finds  that  this 
provision  will  make  Pennsylvania's 
regulations  no  less  effective  than  30  CFR 
785.13  and  is  therefore  approving  it. 

Submission  of  this  portion  of  the 
amendment  also  satisfies  the  required 
amendment  codified  at  30  CFR 
938.16(bbbb).  This  required  amendment 
indicates  that  Pennsylvania  must  amend 
its  program  by  adding  implementation 
rules  no  less  effective  than  30  CFR 
785.13  and  no  less  stringent  than 
SMCRA  section  711.  Further. 
Pennsylvania  must  clarify  that 
experimental  practices  are  only 
approved  as  part  of  the  normal  permit 
approval  process  and  only  for 
departures  from  the  environmental 
protection  performance  standards,  and 
that  each  experimental  practice  receive 
the  approval  of  the  Secretary.  This 
required  amendment  is  satisfied  by 
subsection  90.401(a),  which  is 
substantively  identical  to  most  of 
section  711  of  SMCRA,  and  by 
subsection  (b),  which  requires 
compliance  with  30  CFR  785.13.  which 
contains  the  remaining  applicable 
requirements  of  section  711  of  SMCRA 
not  covered  by  90.401(a).  Those 


remaining  requirements  are  that 
experimental  practices  be  approved 
only  as  departures  from  the  performance 
standards  in  individual  cases,  and  that 
such  practices  must  also  receive  the 
approval  of  the  Secretary  of  the  United 
States  Department  of  the  Interior,  as 
delegated  to  the  OSM  Director. 
Therefore,  we  are  removing  30  CFR 
938.16(bbbb). 

Removal  of  Required  Amendments  at 
30  CFR  938.16(hh)  and  (kk) 

In  the  required  amendment  codified 
at  938.16{hh),  we  required  Peimsylvania 
to  amend  25  Pa.  Code  89.59(a)(1)  and  (2) 
or  otherwise  amend  its  program  to  be  no 
less  effective  than  30  CFR  784.14(h)(1) 
to  require  the  monitoring  plan  to  specify 
that,  at  a  minimum,  the  total  dissolved 
solids  or  specific  conductance,  pH,  total 
iron,  total  manganese,  and  water  levels 
shall  be  monitored  and  data  submitted 
to  Pennsylvania  at  least  every  3  months 
for  each  monitoring  location. 

In  response  to  this  required 
amendment,  Pennsylvania  submitted 
changes  to  25  Pa.  Code  89.59(a)(3).  The 
changes  include  deleting  the  last 
sentence  from  the  section  that  reads, 
"The  Department  will  approve  the 
nature  of  data,  frequency  of  collection, 
reporting  requirements  and  the  duration 
of  the  monitoring  programs,"  and 
adding  the  following  two  sentences  to 
the  end  of  the  section: 

Surface  water  shall  be  monitored  for 
parameters  that  relate  to  the  suitability  of  the 
surface  water  for  current  and  approved 
postmining  land  uses  and  to  the  objectives 
for  protection  of  the  hydrologic  balance  as  set 
forth  in  §89.36  (relating  to  protection  of 
hydrologic  balance).  At  a  minimum,  total 
dissolved  solids  or  specific  conductance 
corrected  to  250C.  total  suspended  solids, 
total  iron,  total  manganese,  acidity, 
alkalinity.  pH.  sulfates  and  flow  shall  be 
monitored  and  reported  to  the  Department  at 
least  every  3  months  for  each  monitoring 
location. 

Pennsylvania  is  also  proposing  to 
change  25  Pa.  Code  89.59(b)  by  adding 
a  sentence  to  the  end  of  the  section  that 
reads,  "The  Department  may  also 
require  the  operator  to  conduct 
monitoring  and  reporting  more 
frequently  than  ever\'  3  months  and  to 
monitor  additional  parameters  beyond 
the  minimum  specified  in  this  section." 

We  find  that  Pennsylvania's 
regulator)'  language  regarding  surface 
and  groundwater  monitoring  is 
substantively  identical  to  the 
corresponding  portions  of  the  Federal 
requirements  at  30  CFR  784.14(h)(1)  and 
therefore  satisfies  the  required 
amendment  at  30  CFR  938.16(hh).  We 
are  removing  the  required  amendment 
at  30CFR938.16(hh). 
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The  required  amendment  codified  at 
30  CFR  938.16(kJc)  requires 
Pennsylvania  to  correct  cross-references 
in  two  sections  of  PA  SMCRA.  In 
section  3  1(c),  the  cross-reference  to 
section  4.2(f)  was  to  be  changed  to 
4(b)(f].  In  section  3.1(d).  the  cross- 
reference  to  18.6  was  to  be  replaced 
with  Section  24. 

In  response  to  the  required 
amendment,  Pennsylvania  submitted  a 
letter  dated  November  16,  2001 
(Administrative  Record  No.  PA  880.00). 
Pennsvlvania  explained  that  sections 
3  1(c)  and  3.1(d)  of  PA  SMCRA  are  part 
of  a  numbering  system  used  by  the 
Pennsylvania  Legislative  Reference 
Bureau.  Likewise  the  cross-referenced 
Sections  4.2(f)  and  18.6  are  also 
Legislative  Reference  Bureau 
numbering.  Section  4b(fl  is  part  of  a 
numbering  system  used  in  Purdon's 
Pennsylvania  Statutes  Annotated 
(Purdon's).  The  complete  number  for 
Section  4(b)(f)  in  Purdon's  is  52  PS. 
1396.4b(f).  Purdon's  52  PS.  1396.4b(f)  is 
the  Legislative  Reference  Bureau's 
Section  4.2(f).  Section  24  was  formerly 
a  Purdon's  number.  The  complete 
number  for  Section  24  in  Purdon's  was 
52  PS.  1396.24.  Section  1396.24  was 
renumbered  to  1396. 18f  in  1993  as  a 
result  of  amendments  to  PA  SMCRA. 
Purdon's  section  1396.18f  is  the 
Legislative  Reference  Bureau's  Section 
18.6.  Pennsylvania  believes  that  since 
the  cro.ss-references  in  Sections  3.1(c) 
and  3.1(d)  of  SMCR.-\  are  the 
appropriate  Legislative  Reference 
Bureau  Numbers  that  should  be 
referenced,  30  CFR  938.16(kk)  should  be 
removed. 

We  agree  with  Pennsylvania's 
explanation  regarding  the  cross- 
references  and  therefore,  we  are 
removing  the  required  amendment 
codified  at  30  CFR  938.1b(kk) 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

No  public  comments  were  received. 

Federal  Agency  Comments 

Four  responses  were  received  from 
Ft'deral  agencies  in  response  to 
Pennsvlvania's  submission  under 
Administrative  Record  No.  PA  837.101. 
One  response  was  received  from  the 
L-nited  States  Department  of  the 
Interior.  Fish  and  Wildlife  Service 
tFWS),  two  responses  were  received 
from  the  L'.S,  Department  of  l^bor. 
Mine  Safety  and  Health 
•Administration's  (MSR.\).  and  one 
response  was  from  the  United  States 
Department  of  Agriculture.  Natural 
Resources  Conservation  Ser\'ice  (NRCS). 


FWS  submitted  comments  dated 
February  25.  2002  (Administrative 
Record  No.  PA  837  108).  FWS  indicated 
that  25  Pa.  Code  90.49,  Stream  Buffer 
Zone  Variance  is  inconsistent  with 
Federal  regulations.  FWS  indicated  that 
the  Federal  regulations  at  30  CFR  816.57 
would  prevent  disturbance  of  a  stream 
channel  in  the  ephemeral  portion  of 
streams.  100  feet  upstream  (jf  the 
intermittent  zone  and  is  therefore  more 
protective  of  water  qualitv  and  the 
stream's  other  environmental  resources 
than  PADEP's  language.  Our  review  of 
this  section  finds  that  it  is  similar  to  the 
stream  buffer  zone  requirements  of  25 
Pa.  Code  86. 102(  12)  regarding  areas  not 
suitable  for  mining  that  we  previouslv 
approved.  Additionallv,  it  appears  that 
Pennsylvania's  stream  buffer  zone  may 
protect  more  area  around  streams, 
including  the  ephemeral  zone  upstream 
from  an  intermittent  (lortion  of  a  stream, 
because  it  includes  areas  100  feet  from 
an  intermittent  or  perennial  stream 
bank,  and  not  just  the  stream  itself.  As 
a  result,  we  have  found  that 
Pennsylvania's  regulations  regarding 
buffer  zones  are  no  less  effective  than 
the  Federal  regui.ititms. 

FWS  further  indi(  aled  that  language 
at  25  Pa.  Code  90  49((:)(1)  that  states  that 
a  stream  buffer  zone  variance  will  only 
be  granted  if  the  operator  demonstrates 
to  the  satisfaction  nf  PADEP  that  coal 
refuse  disposal  will  not  adverselv  affect 
water  quality  or  other  environmental 
resources  of  the  stream  and  will  not 
cause  or  contribute  to  the  violation  of 
water  quality  standards  is  not  as 
effective  as  the  requirement  of  30  CFR 
816.57.  FWS  indicated  that  the  Federal 
regulation  re(|uires  that  the  regulatorv 
authority  must  make  a  finding  that  the 
stream  will  be  protected.  We  find  that 
Pennsylvania's  regulation  does  require 
it  to  make  a  finding  that  the  stream  will 
be  protected  he(  ause  it  re(]uires  that  anv 
demonstration  hv  the  operator  be  made 
to  the  Department's  satisfaction.  The 
Department  will  not  be  satisfied  with 
substanii.ird  liemnn.strations  and 
therefore  will  not  allow  a  variance  in 
those  circumstances.  We  have  found 
Pennsvlvania's  regulation  to  be  no  less 
effective  tli.in  the  Federal  regulation 

FinalK  ,  regarding  the  stream  buffer 
zone  regulation  at  25  Pa.  Code 
90.49(c)(1),  FWS  indicated  that  the 
words,  "as  a  result  of  the  variance'"  are 
also  inconsistent  with  30  CFR 
816.57(a)(1)  which  stales  "Isjurface 
mining  activities  will  not  cause  or 
contribute  to  *    *    *"  We  find  that 
because  both  30  CP'R  H16.57(a)(lj  and 
90.49(c)(1)  are  specifically  written  for 
stream  buffer  zones,  there  is  no 
significant  diflerenie  between  the 
language  of  these  two  sections  In  other 


words,  implicit  in  the  language  of  the 
Federal  regulation  is  the  required 
finding  that,  as  a  result  of  the  variance, 
there  will  be  no  adverse  effects  on  water 
quality  or  quantity  or  other 
environmental  resources  of  the  stream 
nor  violations  of  the  State  or  Federal 
water  quality  standards.  Both  25  Pa. 
Code  90.49(c)(1)  and  30  CFR 
816.57(a)(1)  indicate  the  conditions 
under  which  a  buffer  zone  variance  will 
be  issued  and  Pennsylvania's  language 
is  no  less  effective  than  the  Federal 
regulation  in  communicating  tho.se 
conditions. 

FWS's  other  concern  was  with 
threatened  and  endangered  species. 
FWS  indicated  that  language  to  ensure 
the  protection  of  Federally  listed 
threatened  or  endangered  species  was 
removed  from  the  on-line  version  of 
PADEP's  Technical  Guidance  Document 
563-2113-660  titled.  'Coal  Refuse 
Disposal — Site  Selection."  PADEP 
indicated  that  a  footnote  containing  the 
referenced  language  was  inadvertently 
removed  from  the  on-line  version  of  the 
Technical  Guidance  Document.  The 
footnote  has  subsequently  been  restored 
to  the  on-line  version  of  the  document. 
The  footnote,  as  it  now  appears  on  page 
4,  reads: 

PADEP's  Section  4.1  (b)  of  CRDCA 
prohibits  coal  refuse  disposal  on  non- 
preferred  sites  that  contain  federally  listed 
threatened  or  endangered  species.  With 
respect  to  preferred  sites,  the  Department 
will  not  approve  (via  the  site  selection 
process)  or  permit  (via  the  permitting 
process)  a  site  that  is  known  or  likely  to 
contain  Federally  listed  threatened  or 
endangered  species,  unless  the  Department 
(  oncludes  and  the  U.S.  Fish  and  Wildlife 
Service  c:oncurs  that  the  proposed  activity  is 
not  likely  to  adverselv  affect  Federally  listed 
threatened  or  endangered  species  or  result  in 
the  "take"  of  federally  listed  threatened  or 
endangered  species  in  violation  of  Section  9 
of  the  Endangered  Species  .Act. 

In  our  final  rule  of  April  22,  1998  (63 
FR  19802),  we  indicated  that  the 
proposed  site  selection  provision  at 
subsection  4.1(b)  of  the  CRDCA  was 
approved  to  the  extent  of  the  provisions 
contained  in  the  above  language. 
Consequently,  we  find  that  FWS's 
concern  has  been  answered. 

MSHA's  Wilkes-Barre  Office  replied 
on  January  14,  2002,  (Administrative 
Record  No.  PA  837.104)  that  the 
amendment  did  not  conflict  with 
existing  MSHA  regulations.  On  January 
23.  2002.  MSHA's  New  Stanton  Office 
(Administrative  Record  No.  PA  837.105) 
replied  that  the  amendment  did  not 
conflict  with  its  refuse  pile  regulations. 

NRCS  replied  on  January  29,  2002, 
(Administrative  Record  No.  PA  837.106) 
that  it  found  no  inadequacies  with  the 
proposed  amendment. 
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In  regard  to  Pennsylvania's 
submission  under  Administrative 
Record  No.  PA  881.00,  there  were  three 
responses  from  Federal  agencies:  two 
from  MSHA  and  one  from  NRCS. 
MSHA's  New  Stanton  Office  replied  on 
January  11,  2002,  (Administrative 
Record  No.  PA  881.03)  that  the 
amendment  did  not  conflict  with  any  of 
MSHA's  regulations  under  30  CFR  parts 
75  and  77.  MSHA's  Wilkes-Barre  Office 
replied  on  January  14,  2002, 
(Administrative  Record  No.  PA  881.04) 
that  nothing  in  the  amendment 
conflicted  with  existing  MSHA 
regulations.  NRCS  replied  on  January 
29,  2002,  (Administrative  Record  No. 
PA  881.05)  that  it  found  no 
inadequacies  with  the  proposed  change. 

In  regard  to  Pennsylvania's 
submission  under  Administrative 
Record  No.  PA  880.00,  we  received  a 
response  from  MSHA's  Wilkes-Barre 
office  on  September  6,  2002 
(Administrative  Record  No.  PA  880.04), 
indicating  that  it  had  no  conunents  on 
the  amendment. 

Environmental  Protection  Agency  (EPA) 
Concurrence  and  Comments 

Under  30  CFR  732.17{h){ll)(ii),  we 
are  required  to  get  a  written  concurrence 
from  EPA  for  those  provisions  of  the 
program  amendment  that  relate  to  air  or 
water  quality  standards  issued  under 
the  authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  or  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq.).  On  February  25, 
2002  (Administrative  Record  No.  PA 
837.107).  EPA  informed  us  that  there  are 
no  apparent  inconsistencies  with  the 
Clean  Water  Act  or  other  statutes  or 
regulations  under  EPA's  jurisdiction 
regarding  Pennsylvania's  submission 
under  Administrative  Record  No.  PA 
837.101.  EPA  had  three  additional 
comments: 

( 1 )  EPA  commended  the  portion  of 
the  amendment  requiring  the  use  of 
previously  impacted  areas  for  refuse 
disposal  because  of  the  environmental 
benefits  of  reclamation  of  previously 
impacted  areas  and  because  it  would 
spare  non-impacted  areas  that  would 
otherwise  be  designated  as  refuse 
disposal  sites. 

OSM  accepts  the  conunents  and  also 
recognizes  the  environmental  benefits  of 
Pennsylvania's  refuse  disposal 
regulations. 

(2)  EPA  indicated  that  it  is  apparent 
that  some  refuse  disposal  fills  will  be  in 
headwater  areas  and  pointed  out  that 
filling  of  waters  of  the  United  States 
requires  proper  authorization  under 
Section  404  of  the  Clean  Water  Act, 
administered  by  the  U.S.  Army  Corps  of 
Engineers. 


This  comment  is  similar  to  one  EPA 
made  dxuing  its  review  of  the  changes 
to  the  CRDCA  that  precipitated  this 
amendment.  For  a  detailed  discussion  of 
OSM's  response  to  the  comment,  see  the 
final  rule  of  April  22,  1998  (63  FR 
19816-19819). 

(3)  Discharges  from  refuse  disposal 
sites  into  waters  of  the  United  States 
require  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits 
from  the  Peimsylvania  Department  of 
Environmental  Protection.  NPDES 
permits  for  refuse  disposal  discharges 
must  meet  the  more  stringent  of  effluent 
guideline  regulations  under  40  CFR  part 
434  or  those  effluent  limits  necessary'  to 
comply  with  Pennsylvania's  water 
quality  standards  for  the  receiving 
stream. 

We  note  that  one  of  the  conditions  of 
EPA's  concurrence  with  the  CRDCA 
involved  the  relationship  between 
discharges  and  NPDES  permits.  For  a 
full  discussion  of  the  Director's 
concurrence  with  this  condition,  see  the 
final  rule  of  April  22.  1998  (63  FR 
19818-19819). 

On  September  5.  2002 
(Administrative  Record  No.  PA  880.05), 
EPA  also  responded  to  our  request  for 
comments  on  Pennsylvania's 
submission  under  Administrative 
Record  No.  PA  880.00.  After  reviewing 
Pennsylvania's  submission,  EPA 
determined  that  there  were  no  apparent 
inconsistencies  with  the  Clean  Water 
Act  or  other  statutes  and  regulations 
under  its  jurisdiction. 

V.  OSM's  Decision 

Based  on  the  above  findings,  we 
approve  the  amendment  Pennsylvania 
sent  us  on  December  20.  2001.  In 
addition,  we  are  removing  the  required 
amendments  codified  at  30  CFR 
938.16(hh),  (kk),  (vw).  (www),  (xxx), 
(yyy),  (zzz),  (aaaa),  and  (bbbb). 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  938,  which  codifj'  decisions 
concerning  the  Pennsylvania  program. 
We  find  that  good  cause  exists  under  5 
U.S.C.  553(d)(3)  to  make  this  final  rule 
effective  immediately.  Section  503(a)  of 
SMCRA  requires  that  the  State's 
program  demonstrate  that  the  State  has 
the  capability  of  carrying  out  the 
provisions  of  the  Act  and  meeting  its 
purposes.  Making  this  regulation 
effective  immediately  will  expedite  that 
process.  SMCRA  requires  consistency  of 
State  and  Federal  standards. 

VI.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 


based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatorv' 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory' 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175.  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
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Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  Tribes. 
The  basis  for  this  determination  is  that 
our  decision  is  on  a  State  regulator, 
program  and  does  not  involve  a  Federal 
program  involving  Indian  lands. 

Executive  Order  1321 1 — Regulations 
That  Significantly  Affect  the  Supply. 
Distnbution.  or  I'se  of  Energy 

On  May  18,  2001,  the  President  issued 
E.xecutive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  ( 1 ) 
considered  significant  under  E.xecutive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy   Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supplv,  distnbution.  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

\'ationa!  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCR.\  [AO 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulator. 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Polic:v  Art  (42 
U.S.C.  4332(2)(C)). 

Papen\ork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  bv  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 


Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  F'lexibility  Act  (5 
U  S C  601  et  seq  )  The  State  submittal, 
which  IS  the  subject  of  tkis  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certific:ation  made  that 
such  regulations  would  not  have  a 
significant  eccmomic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have?  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  P'ederal  regulations. 

Snidll  Business  Regulatnn,  Enforcement 
Fuirress  Act 

This  rule  is  not  a  major  rule  under  5 
U  S C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million: 
(b)  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  Does  not 
have  signific:ant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U  S.-baseci  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal  which  is  the 
subje't  of  this  rule  is  based  upcm 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 


regulation  was  not  considered  a  major 

rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subiects  in  30  CFR  Part  938 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  September  8,  2003. 

Brent  Wahlquist, 

Regional  Director.  Appalachian  Regional 
Coordinating  Center 

■  For  the  reasons  set  out  in  the  preamble, 
30  CFR  part  938  is  amended  as  set  forth 
below: 

PART  938— PENNSYLVANIA 

■  1,  The  authority  citation  for  part  938 
continues  to  read  as  follows: 

Authority:  30  U  S.C.  1201  et  seq. 

m  2.  Section  938.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  affinal 
publication"  to  read  as  follows: 

§  938. 1 5    Approval  of  Pennsylvania 
regulatory  program  amendments. 


Onginal  amendment  submission 
date 


Date  ot  final  put)lication 


Citation/descnption 


December  20,  2001   Octot>er  2  2003 


25  Pa  Code  88  281.  88.310,  88.332.  89.59.  90.1,  90.5,  90.12,  90.13. 
90  34,  90  45,  90.49.  90.50,  90.101.  90,116a,  90.122.  90.167. 
90.201-207.  90.301-309.  and  90.401 


§938.16    [Amended] 

■  3  Section  938.16  is  amended  by 
removing  and  reserving  paragraphs  (hh) 
(kk),  (v\-v),  (wwwi.  (xxx),  lyyy).  (zzz). 
(aaaa),  and  (bbbb). 

IFR  Dck:.  U.3-2494.5  Filed  10-1-03   8  45  am! 

BILLING  C006  MIO-Oi-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
[FRL-7566-3] 

Regulation  of  Fuel  and  Fuel  Additives: 
Gasoline  and  Diesel  Fuel  Test  Method 
Update 

agency:  Environmental  Protection 

Agency  (EPA) 

ACTION:  Direct  final  rule. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  taking  action  to  make 
certain  fuel  testing  requirements  more 
consistent  and  up-to-date  by  having 
refiners  and  laboratories  use  the  most 
current  version  of  an  American  Society 
of  Testing  and  Materials  (ASTM) 
analytical  test  method. 

Specifically,  we  are  updating  an 
ASTM  designated  analytical  test 
method,  ASTM  D  1319  to  the  most 
recent  2002a  version  which  when 
adopted  will  supersede  earlier  versions 
of  this  method  in  EPA's  motor  vehicle 
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fuel  regulations.  This  method  is 
designated  in  EPA  regulations  for 
measuring  chemical  compositions  in 
reformulated  gasoline  (RFG), 
conventional  gasoline  (CG),  and  diesel 
fuel,  specifically  aromatics  and  olefins 
in  CG  and  RFG  and  aromatics  in  diesel 
fuel.  These  updates  allow  for  more 
consistent  use  of  the  same  methodology 
across  EPA  motor  vehicle  fuel 
regulations  and  incorporate 
improvements  in  the  test  method 
procedures  that  will  ensiue  better 
operation. 

DATES:  This  direct  final  rule  is  effective 
December  1,  2003,  unless  we  receive 
adverse  comments  or  a  request  for 
public  hearing  by  November  3,  2003.  If 
the  Agency  receives  adverse  comment 
or  a  request  for  public  hearing,  we  will 
withdraw  this  direct  final  rule  by 
publishing  a  timely  withdrawal  notice 
in  the  Federal  Re^ster. 

The  incorporation  by  reference  of 
certain  publications  in  this  rule  is 
approved  by  the  Director  of  the  Office 
of  the  Federal  Register  as  of  December 
1.2003. 

ADDRESSES:  If  you  wish  to  submit 
comments  or  request  a  public  hearing, 
you  should  send  any  written  materials 
to  the  docket  address  listed  and  to  Joe 
Sopata,  Chemist,  Transportation  & 
Regional  Programs  Division,  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW.  (6406J), 


Washington,  DC  20460  or  by  e-mail  to 
sopata.joe@epa.gov.  Materials  relevant 
to  this  direct  final  rule  have  been  placed 
in  docket  A-2002-15  and  docket  A- 
2001-21  located  at  the  following 
address:  EPA  Docket  Center  (EPA/DC), 
Public  Reading  Room.  Room  B102.  EPA 
West  Building,  1301  Constitution 
Avenue,  NW.,  Washington,  DC.  Dockets 
may  be  inspected  from  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  except  on 
government  holidays.  You  may  reach 
the  Air  Docket  by  telephone  at  (202) 
566-1742  and  by  facsimile  at  (202)  566- 
1741.  You  may  be  charged  a  reasonable 
fee  for  photocopying  docket  materials, 
as  provided  in  40  CFR  Part  2.  Comments 
and  data  may  be  submitted  by  email  to: 
a-and-r-docket@epa.gov.  All  comments 
and  data  submitted  in  electronic  form 
must  note  the  docket  number,  A-2002- 
15.  No  confidential  business 
information  (CBI)  should  be  submitted 
by  e-mail. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  would  like  further  information 
about  this  rule  or  to  request  a  hearing, 
contact  Joe  Sopata,  Chemist, 
Transportation  &  Regional  Programs 
Division,  (202)  564-9034. 

SUPPLEMENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  listed 
in  the  following  outline. 

I.  Regulated  Entities 
n.  Rule  Changes 


A.  Updating  ASTM  D  1319  Test  Method  to 
2002a  Year  Version 
in.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act  (RFA) 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

G.  Executive  Order  13045;  Protection  of 
Children  from  Environmental  Health  & 
Safety  Risks 

H.  Executive  Order  13211:  Actions  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

I.  National  Technology  Transfer 
Advancement  Act 

J.  Congressional  Review  Act 
VI.  Statutory  Provisions  and  Legal  Authority 

I.  Regulated  Entities 

Entities  potentially  affected  by  this 
action  include  those  involved  with  the 
production,  importation,  distribution, 
sale  and  storage  of  gasoline  motor  fuel 
and  diesel  motor  fuel. 

The  table  below  gives  some  examples 
of  entities  that  may  have  to  comply  with 
the  regulations.  However,  since  these 
are  only  examples,  you  should  carefully 
examine  these  and  other  existing 
regulations  in  40  CFR  part  80.  If  you 
have  any  questions,  please  call  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  above. 


Category 


Industry 
Industry 


NAICSs      I         SIC  Examples  of  potentially 

codes '  codes ''  regulated  parties 


32411 
54138 


2911 
8734 


Petroleum  refiners. 
Testing  Latmratories. 


» North  American  Industry  Classification  System  (NAICS). 
'^  Standard  Industrial  Classification  (SIC)  system  code. 


n.  Rule  Changes 

A.  Updating  ASTM  D  1319  Test  Method 
to  2002a  Year  Version 

Refiners,  importers  and  oxygenate 
blenders  producing  gasoline  and  diesel 
motor  vehicle  fuel  are  required  to  test 
Reformulated  Gasoline  (RFG), 
Conventional  Gasoline  (CG)  and  diesel 
fuel  for  various  fuel  parameters 
including  olefins,  and  aromatics.  ASTM 
test  method  D1319  is  currently  a 
designated  test  method  for  measuring 
olefins '  in  gasoline  and  aromatics  ^  in 
diesel  fuel  and  is  also  allowed  as  an 
alternative  test  method  for  measuring 
aromatics  ^  in  gasoline.  Because  rules 
were  adopted  at  different  points  in  time, 
the  regulations  currently  cite  three 


'  40  CFR  80.46(b). 

2  40CFR80.2(z). 

3  40  CFR  80.46(f)(3). 


different  versions  of  D  1319  (published 
in  three  different  years)  for  these 
applications. 

On  Februar>'  26,  2002,  the  Agency 
published  a  final  rule  entitled 
"Regulation  of  Fuel  and  Fuel  Additives: 
Reformulated  Gasoline  Transition"." 
Among  other  things,  this  final  rule 
updated  certain  ASTM  test  methods  for 
RFG  and  CG,  designated  in  EPA 
regulations,  to  their  most  recent  ASTM 
version.  Several  designated  test  methods 
were  updated  to  their  most  recent 
version  including  methods  covering 
oxygen  content,  distillation  properties, 
RVP,  and  aromatics.  The  designated  test 
method  for  olefins,  ASTM  D  1319,  was 
updated  by  EPA  only  to  its  1998  version 
and  not  to  the  most  recent  version.  This 
was  because  the  1999  version  of  ASTM 
D  1319  (the  most  recent  version  at  that 


<  February  26,  2002.  (67  FR  8729). 


time)  had  mistakenly  left  out  an 
important  reference  to  use  of  another 
ASTM  method.  ASTM  D  5599-00,  the 
missing  test  method,  measures 
oxygenate  concentration  when  present 
in  the  gasoline  sample.  Measurement  of 
oxygenate  content  when  oxygenates  are 
present  is  a  required  procedure  when 
determining  olefin  content.  Therefore, 
since  ASTM  D  5599-00  is  EPA's 
designated  method  for  oxygenate 
determination,  omission  of  this 
procedure  in  the  1999  version  of  ASTM 
1319  meant  that  it  would  not  be 
appropriate  for  EPA  to  adopt  that 
version  of  ASTM  1319.  We  explained  in 
our  response  to  comments  that  "imless 
a  determination  is  made  that  ASTM  D 
5599-00  can  be  appropriately  included 
as  a  method  for  measuring  oxygen  and 
oxygen  content  with  ASTM  D  1319-99, 
EPA  will  retain  the  1998  version  of  D 
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1319  as  the  designated  test  method  for 
olefins"  z* 

Recently.  David  Bradley,  the  ASTM 
Director  of  Committee  D02  for 
Petroleum  Products  and  Lubricants,  said 
in  a  letter  to  EPA  that  ASTM  has 
updated  test  method  Din 9  to  a  2002 
vear  version.'-  Mr  Bradley  also  pointed 
out  that  this  most  recent  version  of 
ASTM  D  IJiq  now  includes  the 
reference  to  ASTM  D  5549  thus 
resolving  the  problem  associated  with 
omission  of  EPAs  designated  test 
method  for  n.wgen  and  o.xygen  content 
The  Ameiican  Petroleum  Institute  (API) 
also  submitted  comments  to  EPA  in 
support  of  this  test  method  update  of 
ASTM  D  1319  to  the  2002  year  versiou  ' 
Thus,  both  .\STM  and  API  support 
revising  our  motor  vehit  le  fueN 


regulations  to  allow  the  use  of  D1319- 
02a  for  testing  of  olefins. 

In  addition  to  updating  our 
regulations  to  allow  for  the  use  of  ASTM 
D  1319-02a  for  determining  olefins  in 
gasoline  ((iisciissed  above),  we  are  also 
today  taking  action  to  allow  use  of  the 
newest  version  of  D1J19  for 
determination  of  aromatics  content  in 
RFC.  and  (.'.(.',  (as  an  alternaiive  method) 
and  in  determining  aromatics  content  in 
diesel  moti.)r  fuel.  Previous  versions  of 
ASTM  D1319  were  allowed  for 
determining  aromatic  content  under 
previous  rulemakings. 

Table  1  lists  the  designated  analytical 
test  methnd.s  and  alternative  analytical 
test  methods  which  are  being  updated 
fur  parameters  measured  under  RFC. 
i.e.  and  diesel  fuels  program  in  tfiday's 


action.  We  have  reviewed  the  2002a 
version  of  ASTM  test  method  D  1319 
and  we  are  in  agreement  with  its 
revisions.  We  believe  that  the  revisions 
in  ASTM  D  1319-02a  are  not  significant 
changes  that  would  cause  a  user  of  an 
older  version  of  the  same  method  to 
incur  significant  costs.  All  of  the 
revisions  were  deemed  necessary  by 
ASTM  so  that  improvements  in  the  test 
method's  procedures  would  ensure 
better  operation  for  the  user  of  the  test 
method.  By  updating  ASTM  D  1319  to 
the  2002a  version  for  all  three  of  these 
applications,  the  required  analytical 
methodologies  will  be  more  consistent, 
making  it  easier  for  manufacturers  of 
gasoline  and  diesel  fuel  to  utilize  the 
ASTM  technique  for  all  fuels  and 
properties  being  tested. 


Table  1  .—Designated  &  Alternative  Analytical  Test  Methods  Under  RFG,  CG  &  Diesel  Fuel  Programs 


Fuel  parameter 


Olefins 


Analytical  test  mettiod 


ASTM  D  131»-02a.  entitled,  "Standard  Test  Mettiod  for  Hydrocart)on 
Types  in  Liquid  Petroleum  Products  by  Fluorescent  Indicator  Absorp- 
tion " 

Aromatics  (gasoline  and  aiese<)  '.  ASTM  D  I319-02a,  entitled,  "Standard  Test  Method  for  Hydrocaibon 

Types  in  Liquid  Petroleum  Products  by  Fluorescent  Indicator  Atjsorp- 
tion",  for  diesel  fuel,  this  method  is  the  designated  test  metfiod,  for 
gasoline,  this  mettxxj  is  an  alternative  test  method  and  If  used  as  an 
alternative  mettKXl,  its  results  must  be  correlated  to  ASTM  D  5769- 
1      98 


In  the    Proposed  Rules"  section  of 
today's  Federal  Register,  we  are 

publishing  a  proposed  rule  that  match^-s 
the  substance  of  this  direci  final  rule   If 
the  Agency  receives  adverse  comment 
or  a  request  for  public  hearing  by 
November  3.  200.1.  we  vmH  withdrdv\ 
the  direct  final  rule  bv  publishing  a 
timely  withdrawal  notice  in  the  Federal 
Register.  If  the  Agency  receives  no 
adverse  comment  or  a  request  for  publii 
hearing  by  November  i.  200 J.  these  tf'>t 
method  c  hanges  will  be  effective  sixtv 
(60)  days  after  publicatum  of  this  direct 
final  rule  in  the  Federal  Register  We 
are  confident  that  si,xty{h[))  days  is 
sufficient  lead  time  for  industry  to 
become  familiar  and  implement  this 
most  recent  .-\STM  te>;t  method  for  th" 
applications  mentioned  aho\f 

III.  Statutory  and  Executive  Order 
Reviews 

.■\   E.xecutivp  Order  12866:  Regulaton.- 

Planning  and  Review 

I'nder  E.xecutive  Order  12866,  (58  FK 
51735  (October  4.  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant  '  and  therefore 
subject  to  OMB  review  and  the 


requirements  of  the  E.xec:utive  Order. 
The  Order  defines  "significant 
regulatory  actir>n"  as  one  that  is  likely 
to  result  in  ,i  rule  that  may: 

( 1  i  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy. 
pro(luc:tiyity.  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
rommunities, 

(2)  Create  a  serious  inc:onsistenc:y  or 
otherwise  interfere  with  an  action  taken 


or  planned  by  another  agenc 

(3)  Materially  alter  the  budgetary 


agency: 
le  bucigetar 
impact  of  entitlements,  grants,  user  fcH'-s, 
or  loan  programs  or  the  rights  and 
obligations  of  rtn  ipieiits  thereof;  or 

(41  Raise  no\el  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President  s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  we  ha\e  determintul  that 
this  direct  final  rule  is  not  a  significant 
regulator\'  .k  tion 

B.  Papenvork.  Hniuctiun  A(  t 

This  action  does  not  add  any  new 

requirenii'nt>  iiunlv  iiig  the  collection  of 


information  as  defined  by  the 
Paperwork  Reduction  Acrt,  44  U.S.C. 
3501  et  seq.  The  Office  of  Management 
and  Budget  (OMB)  has  approved  the 
information  collection  requirements 
contained  in  the  final  RFG/anti- 
dumping  rulemaking  (See  59  FR  7716, 
February  16,  1994)  and  has  assigned 
OMB  control  number  2060-0277  (EPA 
ICR  No.  1591.14).  The  OMB  has 
approved  the  information  collection 
requirements  contained  in  the  final  Tax 
Exempt  (Dyed)  Highway  Diesel  Fuel 
rulemaking  (See  66  FR  64817,  December 
14.  2001)  and  has  assigned  OMB  control 
number  2060-0308  (EPA  ICR  No 
1718.03). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 


Ul 


See  .\iT  Doc\oi  »  .^-2001-21.  Document  #  V-C-  "See  Air  Docket  »  A-2002-15.  Document  «  ll-ri-  .See  Air  Docket  »  A-2002-15.  DocumRnt  n  II~D- 


01 


02. 
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previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  An  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  ciuxently  valid  OMB  control 
number.  The  OMB  control  niunbers  for 
EPA's  regulations  are  listed  in  40  CFR 
Part  9  and  48  CFR  Chapter  15. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  direct  final  nUe  on  small 
entities,  small  entity  is  defined  as:  (1)  A 
small  business  that  has  not  more  than 
1,500  employees  (13  CFR  121.201);  (2) 
a  small  governmental  jurisdiction  that  is 
a  government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  direct  final  rule  on 
small  entities,  we  believe  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  We  have 
determined  that  no  small  entities  will 
experience  an  impact  from  this  direct 
final  rule.  ASTM  test  method  D  1319  is 
currently  a  designated  test  method  for 
measiuing  olefins  in  gasoline  and 
aromatics  in  diesel  fuel  and  is  also 
allowed  as  an  alternative  test  method  for 
measuring  aromatics  in  gasoline  (see 
citations  above  in  Section  n.A).  Because 
rules  were  adopted  at  different  points  in 
time,  the  regulations  ciurently  cite  three 
different  versions  of  ASTM  D  1319 
(published  in  three  different  years)  for 
these  applications.  Currently,  if  a  small 
entity  produces  both  gasoline  and  diesel 
hiel.  and  it  relies  on  ASTM  D  1319  for 
determining  compliance  with  the  fuel 
parameters  mentioned  above,  it  must 
maintain  three  different  versions  of 
ASTM  D  1319.  These  updates  allow  for 
more  consistent  use  of  the  same 


methodology  across  EPA  motor  vehicle 
fuel  regulations,  thus  increasing 
flexibility  for  small  entities  who 
manufacture  gasoline  or  diesel  fuel. 
Thus  this  direct  final  rule  is  expected  to 
reduce  operating  costs  for  all  parties, 
including  small  entities. 

Although  this  direct  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
EPA  has  nonetheless  tried  to  reduce  the 
impact  of  this  rule  on  small  entities.  If 
the  Agency  receives  no  adverse 
comment  or  request  for  public  hearing 
on  the  corresponding  proposed  rule  to 
this  direct  final  rule,  these  test  method 
changes  will  be  effective  sixty  (60)  days 
after  publication  of  this  direct  final  rule 
in  the  Federal  Register.  We  are 
confident  that  sixty  (60)  days  is 
sufficient  lead  time  for  small  entities  to 
become  familiar  and  implement  this 
ASTM  test  method  for  its  applications. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  imiquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 


intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  reouirements. 

Today's  direct  nnal  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local  or  tribal  governments  or  the 
private  sector.  The  rule  would  impose 
no  enforceable  duty  on  any  State,  local 
or  tribal  governments  or  the  private 
sector.  This  rule  applies  to  gasoline 
refiners,  blenders  and  importers  that 
supply  gasoline  or  diesel  fuel. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government." 

This  direct  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  direct  final 
rule  updates  an  ASTM  test  method  to  its 
most  recent  version.  Thus,  Executive 
Order  13132  does  not  apply  to  this 
direct  final  rule. 

In  the  spirit  of  Executive  Order  13132. 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  conunent  on  this 
direct  final  rule's  corresponding 
proposed  rule  from  State  and  local 
officials. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6.  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regiilations 
that  have  "substantial  direct  effects  on 
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cine  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  nn 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes  ' 

This  direct  final  rule  does  not  have 
tribal  implications   It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  resptmsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
This  dire(  t  final  rule  applies  to  gasoline 
refiners  blenders  and  importers  that 
suppiv  gasoline  or  diesel  fuel.  Todav's 
action  updates  an  ASTM  test  method  tu 
its  most  recent  version,  and  does  not 
impost-  anv  enforceable  duties  fin 
communities  of  Indian  tribal 
governments  Thus,  Executive  Ordei 
13175  does  not  appiv  to  this  dire(  t  final 
rule. 

G  Executive  Order  13045:  Protection  of 
(children  Frnm  Environmental  Health  &■ 
Safety  Risks 

Executive  Order  I  1045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks'  (62  FR  19885. 
Aprd  23.  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  '■economically 
significant'  as  defined  under  Executive 
Order  12866.  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  mav  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safet\'  effects  of 
the  planned  rule  on  i  hildren.  and 
explain  wh\-  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  AgenfA' 

EPA  interprets  Executive  Ord^-r  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  anahsis  retjuired 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation 
This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not 
establish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks 

H  Executive  Order  1321 1:  Actions  That 
Significantly  Affect  Energy  Supph. 
Distribution,  or  Use 

This  direct  final  rule  is  not  an 
economically  "significant  energy 
action  "  as  defined  in  Executive  Order 
13211.   "Actions  Concerning  Regulations 
That  Significantly  Affect  Energv  Supply. 
Distribution,  or  Use"  (66  FR  28355  (May 
22.  2001))  because  it  does  not  have  a 


significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energv.  EPA  is 
allowing  additional  flexibility  and 
streamlining  the  regulations  by  updating 
an  ASTM  test  metho<i  to  its  most 
I  urrent  version  for  three  applications 
under  its  motor  vehii  le  programs. 

/  .\ationtil  Tfi  hnology  Transfer 
Advancement  Ai  t 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  CNTTAA'),  Public.  Law  No 
104-1  1  i    >e(  tion  12(d)  (15  li.S.C.  272 
note)  direc  ts  VaW  to  use  voluntary 
consensus  standards  in  its  regulatory 
a(  tivities  unless  to  do  so  would  be 
ini  (insistent  with  applu  able  law  or 
othtTwise  iiiiprai  ti(  al   Voluntary 
consensus  standards  .ire  tec:hnical 
standards  (eg,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  prac:tices)  that  are  developed  or 
adopter!  bv  voliint.ir\  i  misensus 
standards  bodies    The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  tht!  Agency  decides 
not  to  Use  .ivailable  and  applicable 
Voluntary  consensus  standards. 

This  rule  will  update  an  ASTM  test 
method  which  is  a  designated  analytical 
test  niefho(i  for  two  applications  and  an 
altern.itur  test  method  for  one 
applu  ation  to  its  most  recent  ASTM 
version  Today's  action  does  not 
establish  new  technical  standards  or 
analvtK  al  test  methods,  although  it  rioes 
update  dn  .-KSTM  test  method  to  its  most 
(  urri'iit  version.  To  the  extent  that  this 
action  would  .illow  the  use  of  standards 
developt'd  li\  viiluntary  consensus 
bodies  (such  as  A.STM)  this  ai  tion 
would  further  the  obie(  tives  of  the 
NTTAA 

/.  Congressional  Hevirw  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generalh  provides 
th.it  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  i  iintaining  this  rule  and  other 
re(}uired  information  to  the  I'r  S.  Senate, 
the  U.  S.  House  of  Representatives,  and 
the  Comptroller  Ceneral  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  'major  rule  ' 
cannot  take  effect  until  60  days  after  it 
IS  published  in  the  Federal  Register. 
This  action  is  not  a  '"major  rule"  as 
defined  by  5  U.S.C.  804(a). 


VI.  Statutory  Pruvisioiis  and  Legal 
Authority 

Statutory  authority  for  today's  direct 
final  rule  comes  from  sections  211(c), 
211(1)  and  211(k)  of  the  CAA  (42  U.S.C. 
7545(c)  and  (k)).  Section  211(c)  and 
21  l(i)  allows  EPA  to  regulate  fuels  that 
contribute  to  air  pollution  which 
endangers  public  health  or  welfare,  or 
which  impairs  emission  control 
equipment.  Section  21i;k)  prescribes 
requirements  for  RFC  and  conventional 
gasoline  and  requires  EPA  to 
promulgate  regulations  establishing 
these  requirements.  Additional  suppon 
for  the  fuels  controls  in  today's  rule 
comes  from  sections  114(a)  and  301(a) 
of  the  CAA. 

List  of  Subjects  in  40  CFR  Part  80 

Environmental  protection.  Air 
pollution  control.  Fuel  additives. 
Gasoline,  Diesel.  Imports,  Incorporation 
by  reference.  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements 

Dated:  September  24.  2003. 
Marianne  Lament  Horinko. 

Aitirn^  Administrator 

■  For  the  reasons  set  forth  in  the 
preamble,  part  80  of  title  40.  chapter  I  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  ADDITIVES 

■  1 .  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  42  I'.S.C.  7414,  7545  and 
7BUl(al 

■  2.  Section  80.2  is  amended  by  revising 
paragraphs  (z)  to  read  as  follows: 

§80.2     Definitions. 

***** 

(z)  Aromatic  content  is  the  aromatic 
hydrocarbon  content  in  volume  percent 
as  determined  by  ASTM  standard  test 
method  D  1319-'02a,  entitled,  "Standard 
Test  Method  for  Hydrocarbon  Types  in 
Liquid  Petroleum  Products  by 
Fluorescent  Indicator  Adsorption". 
ASTM  test  method  D  1319-02a  is 
incorporated  by  reference.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be 
obtained  from  the  American  Society  for 
Testing  and  Materials,  100  Barr  Harbor 
Dr.,  West  Conshohocken,  PA  19428- 
2959.  Copies  may  be  inspected  at  the 
Air  Docket  Center,  room  B-108,  U.S. 
Environmental  Protection  Agency, 
Docket  No.  A-2202-15,  1200 
Pennsylvania  Avenue,  NW., 
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Washington.  DC  20460,  or  at  the  Office 
of  the  Federal  Register,  National 
Archives  and  Records  Administration, 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  DC. 
***** 

■  3.  Section  80.46  is  amended  by 
revising  paragraphs  (b),  (f)(3)(i),  and  (h) 
to  read  as  follows: 

§  80.46    Measurement  of  reformulated 
gasoline  fuel  parameters. 

***** 

(b)  Olefins.  Olefin  content  shall  be 
determined  using  ASTM  standard 
method  D  1319-02a,  entitled  "Standard 
Test  Method  for  Hydrocarbon  Types  in 
Liquid  Petroleum  Products  by 
Fluorescent  Indicator  Adsorption." 
***** 

(f)*   *   * 

(3)  (i)  Prior  to  September  1,  2004,  any 
refiner  or  importer  may  determine 
aromatics  content  using  ASTM  standard 
method  D  1319-02a,  entitled  "Standard 
Test  Method  for  Hydrocarbon  Types  in 
Liquid  Petroleum  Products  by 
Flourescent  Indicator  Adsorption,"  for 
purposes  of  meeting  any  testing 
requirement  involving  aromatics 
content;  provided  that 
***** 

(h)  Incorporations  by  reference. 
ASTM  standard  methods  D  3606-99, 
entitled  "Standard  Test  Method  for 
Determination  of  Benzene  and  Toluene 
in  Finished  Motor  and  Aviation 
Gasoline  by  Gas  Chromatography;"  D 
1319-02a,  entitled  "Standard  Test 
Method  for  Hydrocarbon  Types  in 
Liquid  Petroleum  Products  by 
Fluorescent  Indicator  Adsorption;"  D 
4815-99.  entitled  "Standard  Test 
Method  for  Determination  of  MTBE, 
ETBE,  TAME.  DIPE,  tertiary-Amyl 
Alcohol  and  Ci  to  C4  Alcohols  in 
Gasoline  by  Gas  Chromatography;"  D 
2622-98.  entitled  "Standard  Test 
Method  for  Sulfur  in  Petroleum 
Products  by  Wavelength  Dispersive  X- 
Ray  Fluorescence  Spectrometry;"  D 
3246-96,  entitled  "Standard  Test 
Method  for  Sulfur  in  Petroleum  Gas  by 
Oxidative  Microcoulometry;"  D  5191- 
01,  entided,  "Standard  Test  Method  for 
Vapor  Pressure  of  Petroleum  Products 
(Mini  Method);"  D  5599-00,  entitled, 
"Standard  Test  Method  for 
Determination  of  Oxygenates  in 
Gasoline  by  Gas  Chromatography  and 
Oxygen  Selective  Flame  Ionization 
Detection;"  D  5769-98,  entitled, 
"Standard  Test  Method  for 
Determination  of  Benzene,  Toluene,  and 
Total  Aromatics  in  Finished  Gasolines 
by  Gas  Chromatography/Mass 
Spectrometry,"  and  D  86-01,  entitled, 
"Standard  Test  Method  for  Distillation 


of  Petroleum  Products  at  Atmospheric 
Pressm-e;"  are  incorporated  by  reference 
in  this  section.  These  incorporations  by 
reference  were  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the 
American  Society  for  Testing  and 
Materials,  100  Barr  Harbor  Dr.,  West 
Conshohocken.  PA  19428-2959.  Copies 
may  be  inspected  at  the  Air  Docket 
Center,  room  B-108,  U.S. 
Environmental  F*rotection  Agency, 
Docket  No.  A-2202-15,  1200 
Peimsylvania  Avenue,  NW., 
Washington.  DC  20460,  or  at  the  Office 
of  the  Federal  Register,  National 
Archives  and  Records  Administration, 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  DC. 

[FR  Doc.  03-24907  Filed  10-1-03:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  52 

[CC  Docket  99-200;  FCC  03-1 40] 

Numbering  Resource  Optimization 

AGENCY:  Federal  Communications 

Conunission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the 
Commission  denied  the  petition  for 
forbearance  filed  by  the  Cellular 
Teleconununications  and  Internet 
Association  (CTIA)  and  found  that 
forbearance  was  not  warranted. 
FOR  FURTHER  INFORMATION  CONTACT:  Cara 
Voth,  Attorney,  Wireline  Competition 
Bureau,  Telecommunications  Access 
Policy  Division.  (202)  418-7400.  TTY 
(202) 418-0484. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order  in  CC 
Docket  No.  99-200,  FCC  03-140 
released  on  Jime  26,  2003.  The  full  text 
of  this  document  is  available  for  public 
inspection  during  regular  business 
hoius  in  the  FCC  Reference  Center, 
Room  CY-A257,  445  Twelfth  Street 
SW.,  Washington,  DC  20554. 

I.  Introduction 

In  this  Order,  the  Commission  denied 
the  petition  for  forbearance  filed  by  the 
Cellular  Telecommunications  and 
Internet  Association  (CTIA)  on  June  28. 
2002.  CTLA  sought  forbearance  from 
further  scheduled  increases  to  the 
numbering  resources  utilization 
threshold.  CTIA  argued  that  forbearance 
should  be  granted  because  the  projected 


life  of  the  North  American  Numbering 
Plan  (NANP)  has  been  extended,  and 
increases  to  the  current  utilization 
threshold  will  raise  the  cost  of 
providing  service  and  increase  the  risk 
that  numbering  resom"ces  will  not  be 
available  to  carriers  when  needed.  All 
commenters  opposed  CTIA's 
forbearance  request.  The  Commission 
denied  CTIA's  Petition  and  found  that 
forbearance  was  not  warranted. 

II.  Discussion 

1.  We  find  that  CTIA's  forbearance 
petition  does  not  satisfy  the  forbearance 
criteria  set  forth  in  section  10(a)  of  the 
Act.  Specifically,  we  find  that  the 
numbering  resources  utilization 
threshold,  and  the  scheduled  increases 
up  to  the  75%  cap.  are  necessary'  to 
ensure  that  carriers  will  obtain 
nimibering  resources  in  a  just  and 
reasonable  manner,  i.e.,  only  when  and 
where  they  are  needed  to  provide 
services.  We  further  find  that  requiring 
carriers  to  manage  their  numbering 
inventories  at  increasing  thresholds  is  a 
preventative  measure  that  is  necessary 
to  protect  consumers  from  premature 
area  code  changes  and  exhaust  of  the 
NANP.  We  also  find  that  it  is  consistent 
with  the  public  interest  to  increase  the 
threshold  because  it  will  continue  to 
require  carriers  to  use  numbering 
resources  more  efficiently,  which  will 
benefit  carriers  and  consumers. 

Charges,  Practices.  Classifications  and 
Regulations 

2.  The  scheduled  increases  to  the 
threshold  ensure  that  carriers  will 
obtain  additional  numbering  resources 
onlv  when  they  are  needed  and  utilize 
their  numbering  inventories  on  an 
increasingly  efficient  basis.  Such 
efficiency  is  necessary  to  avoid  the 
waste  of  finite  numbering  resources  that 
are  essential  to  providing 
telecommunications  service. 
Conversely,  freezing  the  threshold  at  its 
current  level  could  accelerate  NANP 
exhaust  and  burden  customers  with 
premature  area  code  changes,  contrar}' 
to  the  public  interest. 

3.  As  the  Commission  first  concluded 
in  the  Numbering  Resource 
Optimization  First  Report  and  Order,  65 
FR  43251.  )uly  13.  2000,  the  utiUzation 
threshold  requirement,  coupled  with  the 
MTE  requirement,  defers  carriers  from 
stockpiling  excessive  inventories  and 
helps  ensure  that  carriers  optimize  the 
use  of  existing  numbering  resources. 
Due  in  part  to  these  measures,  the 
projected  life  of  the  NANP  has  been 
significantly  extended.  Even  CTIA  lauds 
the  success  of  these  measures. 
Furthermore,  the  Pennsylvania 
Commission  submits  that  forbeeu-ance 
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from  increasing  the  utilization  threshold 
could  result  in  the  unnecessary 
stranding  of  over  1.3  million  individual 
telephone  numbers  in  Pennsylvania's 
NP.^s  Thus,  we  find  that  the 
(Commissions;  numbering  resources 
utilization  threshold  and  its  scheduled 
increases  are  necessar\  to  ensure  that 
carrier  practices  with  regard  to 
numbering  resources  are  not  unjust  or 
unreasonable. 

4  We  also  disagree  with  CTIA's 
suggestion  that  scheduled  increases  are 
rendered  unnecessary  by  the 
Commission's  already  existing  authority 
under  set;tions  201  and  202  of  thf'  .-\(  t 
to  address  unjust  or  unreasonable 
carrier  practices  While  we  agree  that  we 
have  authority  pursuant  to  these 
sec;tions  to  address  matters  regarding 
carriers'  access  to  numbering  resourc;es. 
the  existence  of  such  authority  does  not. 
by  itself,  negate  the  necessity  of 
retaining  scheduled  increases  to  the 
utilization  threshold  Targeted  rules, 
such  as  the  utilization  threshold  and  its 
scheduled  increases,  provide  an 
additional  measure  to  ensure  that 
carriers  optimize  the  use  of  existing 
numbering  resources  on  an  ongoing 
basis  to  prevent  premature  N'ANP 
exhaust   As  mentioned  above,  telephone 
numbers  are  a  finite  resource  Therefore, 
we  must  maintain  proactive  and 
predictable  measures  that  preserve  the 
NANT  in  addition  to  depending  on  our 
authority  to  initiate  c;ase-by-case 
enforcement  investigations.  We  find  that 
because  of  tne  concerns  described 
above,  we  would  not  be  lustified  in 
forbearing  now,  even  if  we  were  to 
"revisit  the  issue  at  a  later  date  if 
necessary  to  preserve  the  NANP"  as 
CTIA  suggests. 

Consumer  Protection 

5  We  conclude  that  retaining  the 
scheduled  increases  to  the  numbering 
resource  utilization  threshold  is 
necessary  for  the  protection  of 
consumers,  and  we  disagree  with  CTIA 
that  forbearance  in  this  instance  would 
benefit  consumers.  One  of  the 
overarching  goals  of  the  Commission's 
numbering  optimizatiim  orders  is  to 
protect  c  onsumers  from  the  expense  and 
inconvenience  resulting  from  frequent 
area  code  changes,  and  to  prevent  what 
would  be  a  costly  premature  expansion 
of  the  N'AN'P  We  agret-  with  the 
Pennsylvania.  California  and  .Michigan 
commissions  that  freezing  the 
utilization  threshold  ( duld  burden 
customers  with  premature  area  code 
changes  as  a  result  of  earlier  NANP 
exhaust.  We  find  that  bv  increasing  the 
threshold,  we  are  minimizing  the 
opportunity  for  carriers  U)  stockpile 
unused  numbers  when  other  earners  are 


in  need  of  such  resources  to  serve  their 
customers  Higher  utilization  levels  will 
help  to  maximize  the  use  of  all  available 
numbers  which,  in  turn,  will  delay  the 
exhaust  of  individual  area  codes. 

6   Furthermore,  we  agree  with  the 
st.ites  that  maintain  that  evolving 
technologies,  as  well  as  expanding 
services,  could  cause  the  demand  for 
numbers  to  spike  past  the  previous 
levels.  For  example,  as  voice  over 
Internet  protocol  (VoIP)  providers 
c;ontinue  to  penetrate  the 
telecommunications  market,  the 
demand  for  numbers  may  increase 
.Su(  h  deiiidmi  (  cnild  burden  existing 
numbering  resources.  Therefore,  we  find 
that  recjuiring  carriers  to  manage  their 
numbering  inventories  at  higher 
thre.sholds  is  a  prevt-ntative  measure 
that  is  necessary  to  ensure  that 
consumers  will  not  have  to  bear  the 
burden  of  premature  area  code  changes 
and  NANP  expansion. 

7.  We  disagree  with  (TlA's  claim  that 
we  should  forbear  frf)m  further  increases 
because  they  will  lead  to  increased 
carrier  and  consumer  costs.  (TIA  has 
not  presented  any  data  or  detailed  ccst- 
henefit  analysis  to  support  this 
assertion   In  fact.  CTIA  readily  concedes 
that  it  is     impossible  to  c}uantify  the 
administrative  costs  carriers  will  incur 
frcmi  managing  numbers  at  higher 
utilization  le\'el>   '  Moreover,  the  New 
York  and  Californi.i  (ommissions  have 
maintained  utilization  thresholds  at 
75%  without  any  indication  that  there 
have  been  adverse  effects  on  consumers. 
We  are  not  (  iinviiu  ed  that  increases  to 
the  utilization  threshold  would  result  in 
significantly  more  costs  because  the 
scheduled  increases  to  the  threshold  dH' 
limited  to  ,t"o  annually  and  are  capped 
at  75%.  We  note  that  previously  CTIA 
proposed  and  supported  5%  annual 
increases  to  the  utiliz.ition  threshold 
Moreover,  in  a  oh  eiit  fv  partr  filing, 
CTIA  appears  to  depart  from  its  position 
that  the  (Commission  should  freeze  the 
threshold  .it  t')5"ci  bv  indu.ating  that  a 
70"'(>  threshold  would  be  an  acceptable 
utilization  level.  Thus,  it  appears  that 
(TIA  now  claims  only  that  the 
differenc  e  between  a  70'\,  and  75% 
utilization  threshold  would  be 
unnecessarily  burdensome,  in  which 
case  carriers  would  be  required  to  use 
only  50  more  number.s  per  thousands- 
block  We  reiect  CTI.A's  <  laim  that 
scheduled  increases  to  the  utilization 
threshold  will  raise  costs  while 
providing  little  benefit 

H.  We  also  disagree  with  CTIA's  claim 
that  forbearance  is  warranted  as  a 
consumer  benefit  bec:ause  it  will  allow 
carriers  more  time  to  "age"  telephone 
numbers  We  fin<i  that  the  numbering 
utilization  threshold  has  little  or  no 


affect  on  the  aging  process.  Because 
carriers  have  the  flexibility  to  age 
numbers  up  to  90  days  regardless  of  the 
utilization  threshold,  carriers  will  be 
able  to  replenish  their  inventories  of 
unused  numbers  with  numbers  that 
have  been  aged  on  an  ongoing  basis. 
Carriers,  therefore,  must  make  a 
business  decision  as  to  how  long  to  age 
their  numbering  resources.  In  the 
\'umhering  Resource  Optimization  First 
Report  and  Order,  the  (Commission 
stated  that  it  believes  that  carriers  can 
reuse  numbers  in  significantly  less  than 
40  days.  Certain  states  have  maintained 
utilization  thresholds  higher  than  the 
current  threshold  without  any 
indication  that  there  have  been  adverse 
effects  on  the  aging  process  or  on 
consumers.  Therefore,  we  find  that 
carriers'  ability  to  age  numbers  within 
the  (Commission's  prescribed  limits  will 
not  be  nf;gatively  affected  by  further 
increases  in  the  numbering  resources 
utilization  threshold. 

9.  Moreover,  we  believe  that  CTIA's 
claim  regarding  the  aging  process  is 
merely  another  attempt  at  arguing  that 
increases  to  the  utilization  threshold  are 
burdensome  because  they  require 
carriers  to  use  numbers  more  efficiently. 
Requiring  carriers  to  use  numbering 
resources  more  efficiently,  however,  is 
the  goal  that  increases  to  the  utilization 
threshold  were  designed  to  achieve.  We 
find  that  freezing  the  utilization 
threshold  at  its  current  level  would  have 
a  detrimt'ntal  effect  on  numbering 
resource  optimization  and,  in  turn,  on 
consumers  because  it  would  provide 
opportunity  for  carriers  to  stockpile 
unused  numbers  that  could  be  assigned 
to  other  requesting  customers. 

Public  Interest 

10.  We  conclude  that  it  is  in  the 
public  interest  to  retain  scheduled 
increases  to  the  utilization  threshold 
because  it  will  continue  to  result  in 
more  efficient  use  of  numbering 
resources,  further  extend  the  life  of  the 
NANP.  and  facilitate  impartial 
numbering  administration  by 
encouraging  all  carriers  to  use  numbers 
in  their  existing  inventory  before 
requesting  new  ones.  In  the  S'umbering 
Resource  Optimization  Second  Report 
and  Order,  the  (Commission  adopted 
60%  only  as  an  "initial"  utilization 
threshold.  The  (Commission  chose  this 
initial  threshold  because  it  was 
demonstrably  achievable  and  it  would 
give  carriers  the  opportunity  to 
transition  to  the  75%  ceiling  without 
compromising  their  ability  to  obtain 
numbering  resources  to  serve  customers. 
The  Commission  found,  as  we  do  here, 
that  a  utilization  threshold  ceiling  of 
75%  was  appropriate  because  it 
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balanced  the  Commission's  goals  of 
encouraging  carriers  to  use  numbers 
currently  in  their  inventories  before 
applying  for  additional  resources  with 
carriers'  need  to  retain  flexibility  in 
managing  tlieir  inventories.  The 
Commission  was  concerned  that  many 
carriers  were  not  doing  enough  to  groom 
their  numbering  inventories  to 
minimize  waste  of  the  NANP's  finite 
numbering  resources.  Today,  many 
areas  continue  to  face  a  heightened 
demand  for  numbering  resoiuces  and, 
therefore,  a  utilization  threshold  of  75% 
remains  in  the  public  interest  to  ensure 
that  carriers  continue  to  use  their 
numbering  resources  more  efficiently. 

1 1 .  We  disagree  with  CTIA's  claim 
that  we  should  forbear  because  doing  so 
will  bring  about  reduced  regulatory 
costs  that  will  promote  competitive 
market  conditions.  As  stated  above,  any 
reductions  in  regulatory  costs  that 
would  result  from  forbearance  are 
speculative,  and  would  relate  to 
relatively  few  numbers  in  a  carrier's 
inventory.  Thus  any  cost  savings  would 
only  be  minimal,  at  best.  Even  if  we 
granted  forbearance  from  further 
increases,  carriers  would  still  have  to 
continue  to  bear  the  costs  associated 
with  complying  with  the  current 
utilization  level.  We  have  not  been 
shown,  nor  are  we  convinced,  that  the 
marginal  costs  related  to  compliance 
with  increases  to  the  utilization 
threshold  have  any  effect  on 
competitive  market  conditions.  In  fact, 
we  find  that  forbearance  would  result  in 
lost  efficiencies  in  numbering  resource 
optimization.  When  such  costly 
inefficiencies  are  balanced  against  the 
minimal  regulatory  costs  that  may  be 
saved  by  carriers  as  a  result  of  freezing 
the  current  utilization  threshold,  it  is 
clear  that  forbearance  is  not  consistent 
with  the  public  interest. 

12.  Finally,  we  find  unsupportable 
CTLA's  alternative  claim  that  increases 
to  the  utilization  threshold  will  result  in 
certain  carriers  not  having  enough 
numbers  available  to  them  to  meet 
customer  demand.  Once  the  utilization 
threshold  reaches  75%,  carriers  will 
have  25%  of  their  resources  available  to 
assign  to  new  customers.  Moreover, 
sufficient  mechanisms,  such  as  the 
safety  valve,  are  in  place  to  ensure  that 
carriers  with  a  verifiable  need  for 
additional  numbers  can  get  them  even  if 
they  do  not  meet  the  utilization 
threshold  requirements.  For  example,  if, 
as  CTIA  suggests  is  the  case  for  some 
carriers,  a  carrier  has  to  use  a  large 
amount  of  numbers  for  E911  routing 
purposes,  and  as  a  result  does  not  have 
a  sufficient  amount  of  telephone 
numbers  to  meet  customer  demand,  that 
carrier  can  apply  for  relief  via  the  safety 


valve.  In  addition,  the  state 
commissions  note  that  no  carriers  have 
complained  that  the  utilization 
thresholds  are  technically  or  otherwise 
infeasible,  and  that  no  customers  have 
complained  about  being  unable  to 
obtain  service  because  a  carrier  did  not 
have  enough  numbers.  Therefore,  we 
reject  CTIA's  contention  that 
forbearance  is  in  the  public  interest,  or 
will  promote  or  enhance  competitive 
market  conditions  among  providers  of 
telecommunications  services. 

III.  Ordering  Clause 

13.  Pursuant  to  sections  10  and  251(e) 
of  the  Communications  Act  of  1934.  as 
amended,  47  U.S.C.  160  and  251(e),  that 
the  Cellular  Telecommunications  and 
Internet  Associations  Petition  for 
Forbearance  From  Further  Increases  in 
the  Numbering  Utilization  Threshold, 
fded  on  June  28,  2002,  is  denied. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 
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specifications,  General  category  effort 
controls,  permit  revisions,  and 
definition  of  the  management  boundary 
area. 

summary:  NMFS  announces  the  final 
initial  2003  fishing  year  specifications 
for  the  Atlantic  bluefin  tima  (BFT) 
fishery  to  set  BFT  quotas  for  each  of  the 
established  fishing  categories,  to  set 
General  category  effort  controls,  to 
allocate  25  metric  tons  (mt)  of  BFT  to 
account  for  incidental  catch  of  BFT  by 
pelagic  longline  vessels  "in  the  vicinity 
of  the  management  boundary  area,"  to 
define  the  management  boundary  area 
and  applicable  restrictions,  and  to  revise 
permit  requirements  to  allow  General 


category  vessels  to  participate  in 
registered  recreational  Highly  Migratory 
Species  (HMS)  fishing  tovunaments  and 
to  allow  permit  applicants  a  10- 
calendar  day  period  to  make  permit 
category  changes  to  correct  potential 
errors.  The  final  initial  quota 
specifications,  including  the  quota 
allocation  to  account  for  incidental 
catch  of  BFT  by  pelagic  longline  vessels 
in  the  vicinity  of  the  management 
boundary  area  and  the  General  category 
effort  controls,  are  necessary  to 
implement  recommendations  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT). 
pursuant  to  the  Atlantic  Tunas 
Convention  Act  (ATCA),  and  to  achieve 
domestic  management  objectives  under 
the  Magnuson-Stevens  Fisher\- 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  The  definition 
of  the  management  boundary  area  is  to 
assist  management,  monitoring,  and 
enforcement  of  the  25  mt  allocated  to 
the  Longline  category.  The  permit 
revisions  to  allow  General  category 
permitted  vessels  to  participate  in 
registered  recreational  HMS  fishing 
tournaments  and  to  allow  a  time  period 
for  permit  category'  changes  are 
intended  to  relieve  restrictions  and  help 
achieve  domestic  management 
objectives. 

DATES:  The  final  initial  quota 
specifications  and  General  categon,' 
effort  controls  are  effective  November  3, 
2003  through  May  31,  2004.  The 
definition  of  the  management  boundan,- 
area  and  applicable  restrictions  and  the 
revisions  to  the  permit  requirements  are 
effective  November  3,  2003. 
ADDRESSES:  Copies  of  the  supporting 
documents  including  the  Environmental 
Assessment/Regulator}'  Impact  Review/ 
Final  Regulators'  Flexibility  Analysis 
(EA/RIR/FRFA)'  and  the  Fishery'  ' 
Management  Plan  for  Atlantic  tunas. 
Swordfish,  and  Sharks  (HMS  FMP)  may 
be  obtained  from  Brad  McHale,  Highly 
Migratory  Species  Management 
Division,  NMFS,  Northeast  Regional 
Office.  One  Blackburn  Drive, 
Gloucester.  MA  01930.  These 
documents  are  also  available  from  the 
Highlv  Migraton,'  Species  Division 
website  at  wwvi'. nmfs.noaa.gov/sfa/ 
hmspg.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 

McHale  at  (978)  281-9260. 
SUPPLEMENTARY  INFORMATION:  Atlantic 
tunas  are  managed  under  the  dual 
authority  of  the  Magnuson-Stevens  Act 
and  ATCA.  ATCA  authorizes  the 
Secretary  of  Commerce  (Secretary)  to 
implement  binding  recommendations  of 
ICCAT.  The  authority  to  issue 
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regulations  under  the  Magnuson- 
Stevens  Act  and  ATCA  has  been 
delegated  from  the  Secretary  to  the 
Assistant  Adnxinistrator  for  Fisheries, 
NOAA  (AA). 

Background 

Background  mformation  about  the 
need  for  the  final  initial  BFT  quota 
specifications.  General  category  effort 
controls,  and  revisions  to  the  HMS 
permit  regulations  was  provided  in  the 
preamble  to  the  proposed  rule  (68  FR 
41103.  July  10,  2003),  and  is  not 
repeated  here  By  this  final  rule,  NMFS 
announces  the  final  initial  BFT  quota 
specifications,  announces  the  General 
category  effort  controls,  including  time- 
period  subquotas  and  restricted  fishing 
days  (RFDs),  allocates  25  mt  of  BFT  to 
account  for  incidental  catch  of  BFT  by 
pelagic  longline  vessels  in  the  vicinity 
of  the  management  boundary  area, 
defines  the  management  boundar\-  area 
and  applicable  restrictions,  revises 
permit  requirements  to  allow  General 
category  vessels  to  participate  m 
registered  recreational  HMS  fishing 
tournaments,  and  revises  permit 
requirements  to  allow  permit  applicants 
a  10— calendar  day  period  to  make 
permit  categon,'  changes  to  correct 
potential  errors. 

Changes  From  the  Proposed  Rule 

2002  I'nderhanest  /  Cherharvest 

The  current  ICQ^T  BFT  quota 
recommendation  allows,  and  U.S. 
regulations  require,  the  addition  or 
subtraction,  as  appropriate,  of  anv 
underharvest  or  overharvest  in  a  fishing 
year  to  the  following  fishing  year, 
provided  that  such  carryover  does  not 
result  in  overharvest  of  the  total  annual 
BFT  quota  and  is  consistent  with  all 
applicable  IGCAT  Recommendations, 
including  restrictions  on  landings  of 
school  BFT.  At  the  time  of  publication 
of  the  proposed  initial  specifications, 
2002  fishing  year  landings  had  not  vet 
been  fully  accounted.  Therefore,  NMFS 
adjusts  these  final  initial  2003  fishing 
year  quota  specifications  for  the  BFT 
fishery  to  account  for  underharvest  and/ 
or  overharvest  in  the  2002  fishing  year 
and  recently  available  data  on  dead 
discards. 

For  the  2002  fishing  year,  NMFS  has 
determined  that  General  category 
landings  were  higher  than  the  adjusted 
General  category  quota  by  15  7  mt  The 
Reserve  category  contains  10.3  mt  of 
BFT  quota,  and  will  be  used  to  address 
partially  the  General  category 
overharvest.  Purse  Seine  category 
landings  were  less  than  the  adjusted 
F*urse  Seine  category*  quota  by  110  0  mt 
Regulations  at  50  CFR  635.27(a)(9)(i) 


require  that  Purse  Seine  category 
underharvests  or  overharvests  be 
subtracted  from  or  added  to  each 
individual  vessel's  quota  allocation,  as 
appropriate.  Harpoon  category  landings 
are  less  than  the  adjusted  Harpoon 
category  quota  by  approximately  20.4 
mt  Angling  category  under/over 
harvests  vary'  by  size  class  for  the  2002 
fishing  year:  School  BFT  —  133.8  mt 
underharvest,  large  school/small 
medium  BFT  —  76  1  mt  underharvest, 
large  medium/giant  BFT  —  1.5  mt 
overharvest,  and  school  reserve  —  20.5 
mt  underharvest  Overharvest  in  the 
large  medium/giant  size  class  is 
addressed  by  a  transfer  from  the  large 
school/small  medium  size  category 
underharvest.  Longline  category 
landings  are  less  than  the  adjusted  quota 
by  5  2  mt   In  2002,  no  landings  were 
recorded  in  the  Trap  category,  leaving 
2  3  rat. 

For  all  categories  with  underharvests 
from  the  2002  fishing  year,  these  final 
initial  spe<;ifications  include  provisions 
to  carry  forward  remaining  quota  to  the 
same  category  for  the  2003  fishing  year. 
However,  the  unused  school  reserve 
(approximately  20.5  mtl  is  allocated  to 
the  Reserve  category. 

Dead  Discards 

As  part  of  the  BFT  rebuilding 
program,  IfXiAT  recommends  an 
allowance  for  dead  discards.  The  U.S. 
dead  discard  allowance  is  68  mt.  The 
2002  calendar  year  preliminary  estimate 
of  U.S.  dead  discards,  as  reported  in 
pelagic  longline  vessel  logbooks,  totaled 
38  0  mt  (US.  TASK  1  data  submitted  to 
K  :t:AT  in  2003).  As  estimates  of  BFT 
dead  discards  for  the  2002  fishing  year 
are  not  yet  available,  the  estimate  for  the 
2002  calendar  year  was  used  to 
calculate  the  amount  to  be  added  to,  or 
subtracted  from,  the  U.S.  BFT  landings 
quota  for  200.)  as  a  result  of  dead 
discards  Fistimates  of  dead  discards 
from  other  gear  types  and  fishing  sectors 
that  do  not  use  the  pelagic  longline 
vessel  logbook  are  unavailable  at  this 
time  and  thus  are  not  included  in  this 
calculation.  As  US  fishing  activity  is 
estimated  to  have  resulted  in  less  dead 
discards  than  its  allowance,  the  ICCAT 
Recommendation  and  US.  regulations 
state  that  the  United  States  may  add  one 
half  of  the  difference  between  the 
amount  of  dead  discards  and  the 
allowance  (i.e  ,  68.0  mt  -  38.0  mt  =  30.0 
mt,  30.0  mt/2  =  15  0  mt)  to  its  total 
allowed  landings  for  the  following 
fishing  year,  or  to  individual  fishing 
categories,  or  to  the  Reserve.  NMFS 
allocates  the  15.0  mt  to  the  Reserve 
category  quota. 


BFT  to  Atlantic  Tunas  in  General 
Category  Tournament  Exception 

When  General  category  vessels  fish  in 
tournaments,  it  is  NMFS'  intent  that 
HMS  Angling  category  regulations  for 
sharks,  swordfish,  and/or  billfish,  as 
well  as  any  specific  tournament  rules, 
would  apply  to  the  General  category 
vessels.  However,  when  fishing  for,  or 
landing  Atlantic  tunas  in  a  tournament, 
the  General  category  regulations  would 
apply,  including  RFDs  and  General 
category  retention  limits.  Thus,  this 
would  not  allow  General  category 
vessels  to  fish  for  or  retain  BFT  less  than 
73  inches  (1.85  m).  This  is  intended  to 
provide  some  relief  from  the  ciurent 
restrictions  and  allow  General  category 
vessels  the  same  access  to  tournaments 
where  they  may  have  participated  in  the 
past.  It  is  incumbent  upon  the  General 
category  fishermen  to  verify  that  a 
tournament  is  registered, 

2003  Final  Initial  Quota  Specifications 

In  accordance  with  the  2002  ICCAT 
Recommendation,  the  ICCAT 
Recommendation  regarding  the  dead 
discard  allowance,  the  HMS  FMP 
percentage  shares  for  each  of  the 
domestic  categories,  and  regulations 
regarding  annual  adjustments  at 
§635.27(a){9)(ii),  NMFS  announces  final 
initial  quota  specifications  for  the  2003 
fishing  year  as  follows:  General  category 

—  684.4  mt;  Harpoon  category  —  77.5 
mt;  F*urse  Seine  category  —  382,4  mt; 
Angling  category  —  497.0  mt;  Longline 
category  —  148.8  mt;  and  Trap  category 

—  3.8  mt.  Additionally,  72.1  mt  will  be 
allocated  to  the  Reserve  category  for 
inseason  allocations,  including 
providrng  for  a  late  season  General 
category  fishery,  or  to  cover  scientific 
research  collection  and  potential 
overharvest  in  any  category  except  the 
Purse  Seine  category.  The  overall  final 
initial  BFT  quota  for  the  2003  fishing 
year  equals  1,866.0  mt. 

Based  on  the  above  final  initial 
specifications,  the  Angling  category 
quota  of  497.0  mt  will  be  further 
subdivided  as  follows:  School  BFT  — 
230.9  mt.  with  130  mt  to  the  northern 
area  (north  of  39°  18'  N.  latitude),  100.9 
mt  to  the  southern  area  (south  of  39°  18' 
N.  latitude),  plus  22.1  mt  held  in 
reserve;  large  school/small  medium  BFT 

—  237.4  mt,  with  127,6  mt  to  the 
northern  area  and  109.8  mt  to  the 
southern  area;  and  large  medium/giant 
BFT  —  6.6  mt,  with  2.2  mt  to  the 
northern  area  and  4.4  mt  to  the  southern 
area. 

The  2002  ICCAT  Recommendation 
includes  a  25  mt  set-aside  quota  to 
account  for  bycatch  of  BFT  related  to 
directed  longline  fisheries  in  the 
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vicinity  of  the  management  area 
boundary.  This  set-aside  quota  is  in 
addition  to  the  overall  incidental 
longline  quota  to  be  subdivided  in 
accordance  to  the  North/South 
allocation  percentages  mentioned 
below.  NMFS  recently  adjusted  the 
boundary  line  between  the  northern  and 
southern  areas  to  31°00'  N.  latitude, 
near  Jekyll  Island,  Georgia  (an  area  with 
little  longline  fishing  activity  nearby), 
and  adjusted  the  Longhne  quota 
distribution  to  allocate  40  percent  to  the 
northern  £uea  and  60  percent  to  the 
southern  area  (68  FR  32414,  May  3D, 
2003).  Thus,  the  Longline  category 
quota  of  148.8  mt  will  be  subdivided  as 
follows:  49.8  mt  to  longline  vessels 
landing  BFT  north  of  31°  N.  latitude  and 
74.0  mt  to  longhne  vessels  landing  BFT 
south  of  31°  N.  latitude.  The  25  mt 
allocated  by  ICCAT  for  longline  vessels 
in  the  vicinity  of  the  management 
boimdary  area  will  be  allocated  to  the 
Longline  north  subcategory  for  a  total  of 
74.8  mt.  Accounting  for  landings  under 
this  additional  quota  will  be  maintained 
separately  from  other  landings  under 
the  I.ongline  north  subcategory. 

General  Category  Efifort  Controls 

For  the  last  several  years,  NMFS  has 
implemented  General  category  time- 
period  subquotas  to  increase  the 
likelihood  diat  fishing  would  continue 
throughout  the  entire  General  category 
season.  The  subquotas  are  consistent 
with  the  objectives  of  the  HMS  FMP  and 
are  designed  to  address  concerns 
regarding  dlocation  of  fishing 
opportunities,  to  assist  with  distribution 
and  achievement  of  optimiun  yield,  to 
allow  for  a  late  season  fishery,  and  to 
improve  market  conditions  and 
scientific  monitoring. 

The  HMS  FMP  divides  the  annual 
General  category  quota  into  three  time- 
period  subquotas  as  follows:  60  percent 
for  June-August,  30  percent  for 
September,  and  10  percent  for  October- 
December.  These  percentages  will  be 
applied  to  the  adjusted  2003  coastwide 
quota  for  the  General  category  of  684.4 
mt,  minus  10.0  mt  reserved  for  the  New 
York  Bight  fishery.  Therefore,  of  the 
available  674.4  mt  coastwide  quota, 
404.6  mt  will  be  available  in  the  period 
beginning  June  1  and  ending  August  31; 
202.4  mt  will  be  available  in  the  period 
•  beginning  September  1  and  ending 
September  30;  and  67.4  mt  will  be 
available  in  the  period  beginning 
October  1  and  ending  December  31, 
2003. 

In  addition  to  time-period  subquotas, 
NMFS  also  implements  General 
category  RFDs  to  extend  the  General 
category  fishing  season.  The  RFDs  are 
designed  to  address  the  same  issues 


addressed  by  time-period  subquotas  and 
provide  additional  fine-scale  inseason 
flexibility.  For  the  2003  fishing  year, 
NMFS  implements  a  schedule  of  RFDs 
that  would  assist  in  extending  the 
General  category  BFT  fishery  into  the 
late  season  to  provide  southern  Atlantic 
General  category  participants 
commercial  fishing  opportunities  on 
large  medium  and  giant  BFT.  Therefore, 
NMFS  annoimces  that  persons  aboard 
vessels  permitted  in  the  General 
category  are  prohibited  from  fishing  for 
BFT  of  all  sizes  on  the  following  days: 
November  15  through  November  30 
inclusive.  These  RFDs  will  improve 
distribution  of  fishing  opportunities 
without  increasing  BFT  mortality. 

Comments  and  Response 

Comment  1 :  Comments  expressed 
support  for  the  new  RFDs  of  November 
15-30  to  assist  in  extending  the  General 
category  fishery  into  the  late  winter 
season.  Comments  also  stated  that 
implementing  this  block  of  RFDs  should 
also  provide  NMFS  with  adequate  time 
to  account  for  all  BFT  harvest  made 
prior  to  any  winter  fishery. 

Response:  NMFS'  final  action 
maintains  the  proposed  block  of  RFDs 
in  the  final  initial  specifications  for  the 
Fall,  from  November  15  through 
November  31,  inclusive,  where  no 
General  category  BFT  fishing  would 
take  place.  "Hiis  is  due  primarily  to  the 
experience  of  the  past  several  years 
when  low  catch  rates  have  resulted  in 
NMFS  having  to  waive  all  previously 
annoimced  RFDs  mid-season,  which  can 
cause  confusion  and  disrupt  fishermen's 
activities.  This  action  will  allow  for  BFT 
to  migrate  off  southern  Atlantic  States, 
assist  the  availabiUty  of  quota  late  in  the 
season,  and  partially  address  economic 
and  social  concerns  from  south  Atlantic 
area  fishermen. 

Comment  2:  Comments  regarding  the 
General  category  permit  revision  to 
allow  General  category  vessels  to 
participate  in  registered  HMS 
recreational  fishing  tournaments  were 
generally  supportive.  One  commentor 
stated  that  General  category  vessels 
should  also  be  allowed  to  land  BFT  in 
the  recreational  size  classes  while 
participating  in  a  tournament.  One 
comment  received  stated  that  the 
catching  of  shark,  swordfish,  and^or 
billfish  recreationally  or  retaining  any 
bycatch  for  personal  consumption,  has 
been  a  traditional  component  of  the 
General  category.  The  same  comment 
stated  that  this  action  sets  a  precedent 
which  could  mean  that  a  commercial 
permit  holder  for  one  species  may  not 
fish  recreationally  for  another  species. 

Response:  The  final  action  maintains 
the  preferred  alternative  that  will  allow 


General  category  vessels  to  participate 
in  recreational  HMS  fisheries  provided 
they  are  participating  in  a  registered 
recreational  HMS  fishing  tournament 
(according  to  HMS  tournament 
registration  and  participation 
regulations),  as  well  as  abiding  by  the 
regulations  of  the  tournament.  NMFS' 
intent  is  to  allow  General  category 
vessels  to  land  sharks,  swordfish.  and/ 
or  billfish  recreationally  while  actively 
participating  in  a  toiunament.  However, 
when  fishing  for,  or  landing,  Atlantic 
tunas  in  a  toiunament  the  General 
category  regulations  would  apply, 
including  RFDs  and  General  category 
retention/size  limits.  This  action  is 
intended  to  provide  some  relief  from  the 
ciurent  restriction  and  allow  General 
category  vessels  the  same  a(:cess  to 
toiunaments  where  they  may  have 
participated  in  the  past.  As  the 
toxmiament  must  be  registered,  NMFS 
will  also  be  able  to  collect  data  on  catch, 
effort,  and  participants. 

Recent  rulemalung  established  a  new 
recreational  permit  category  for  all  HMS 
which,  among  other  matters,  means 
General  category  permit  holders  must 
choose  whether  to  retain  their 
commercial  General  category  permit  and 
forgo  recreational  HMS  fishing 
opportimities  or,  switch  permit 
categories  to  the  new  Atlantic  HMS 
Angling  permit  and  forgo  their  ability  to 
sell  tunas.  The  HMS  Angling  category 
permit  completes  a  process  that  NMFS 
initiated  several  years  ago  to  separate 
commercial  and  recreational  HMS 
fishing  activities  to  enhance  both 
monitoring  and  management  of  all 
domestic  HMS  fishing  categories. 

Comment  3:  Comments  regarding  the 
10-calendar  day  window  of  opportimity 
to  correct  any  errors  in  permit  categories 
were  generally  positive.  Some 
comments  stated  that  the  10  calendar 
days  should  be  business  days  to  provide 
a  more  adequate  time  frame  for  permit 
applicants  to  receive  and  check  their 
permit.  One  commentor  stated  that 
permit  category  changes  should  be 
allowed  up  until  NMFS  finalizes  the 
BFT  Quota  Specifications  for  each 
fishing  year. 

Response:  The  final  action  establishes 
a  10-calendar  day  window  of 
opportimity  to  correct  any  errors  in 
permit  categories  (e.g.,  if  a  permit  is 
issued  on  July  1,  then  corrections  to  the 
permit  category  must  be  made  by  July 
10).  This  action  is  intended  to  address 
the  situation  where  permit  applicants 
received  a  permit  in  the  wrong  category, 
due  to  applicant  or  administrative  error, 
and  are  unable  to  change  to  the  ^ 

intended  permit  category.  Ten  calendar 
days  provide  enough  time  for  permit 
applicants  to  obtain  their  permit,  check 
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that  it  is  the  correct  permit,  and  contact 
the  NMFS  permit  contractor  to  affect  a 
change.  Extending  the  time  period  may 
begin  to  undermine  the  original  intent 
of  the  regulation  (i  e.,  restricting 
multiple  permit  categon,'  changes)  if 
permit  applicants  are  motivated  to 
actively  participate  in  more  than  on»" 
category  per  season. 

Comment  4:  Some  comments  stated 
that  based  on  the  system  N'MFS  has  m 
place  for  rapid  curtailment  of  effort  in 
the  BFT  fisheries,  and  due  to  the  large 
amounts  of  inseason  transfers  made  in 
the  past,  a  large  portion  of  the  Reserve 
category  quota  for  this  season  should  be 
earmarked  for  the  late  season  fishery  off 
the  south  Atlantic  states.  The  comments 
also  stated  this  could  be  accomplished 
by  changing  the  description  of  the 
Reserve  category  for  this  season  to 
assure  that  a  portion  of  the  Reserve 
category  quota  is  transferred  to  the 
General  category  in  the  late  fall-early 
winter  months 

Response  The  final  action  will 
maintain  the  Reserve  category 
description  as  stated  in  §635.27  (a)(8). 
NMFS  maintains  the  authority  to 
transfer  quota  among  categories  or.  as 
appropriate,  subcategories  throughout 
the  fishing  year.  Prior  to  making  any 
such  transfers,  NMFS  has  established  a 
set  of  criteria  that  must  be  considered 
before  performing  an  inseason  transfer 
The  criteria  are  listed  at  §  635.27 
(a)(7)(iii)(AHFj. 

Classification 

These  final  initial  BFT  quota 
specifications.  General  category  effort 
controls,  and  revisions  to  the  HMS 
regulations  are  published  under  the 
authority  of  the  Magnuson-Stevens  Act 
and  ATCA.  The  Assistant  Administrator 
for  Fisheries  (AA)  has  determined  that 
the  regulations  contained  in  this  final 
rule  are  necessarv  to  implement  the 
recommendations  of  ICCAT  and  to 
manage  the  domestic  Atlantic  HMS 
fisheries 

NMFS  prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  for  the 
proposed  rule  and  submitted  it  to  the 
Chief  Counsel  for  .advocacy  of  the  Small 
Business  Administration.  No  comments 
were  received  on  the  IRFA  concerning 
the  ec;onomic  impact  of  this  final  rule 
A  summary  of  the  Final  Regulator\' 
Flexibility  Analysis  (FRF.A)  is  provided 
below. 

The  analysis  for  the  FRFA  assesses 
the  impacts  of  the  various  alternatives 
on  the  vessels  that  participate  in  the 
BFT  fisheries,  all  of  which  are 
considered  small  entities.  In  order  to  do 
this,  NMFS  has  estimated  the  average 
impact  that  the  alternative  to  establish 
the  2003  BFT  quota  for  all  domestic 


fishing  categories  would  have  on 
individual  categories  and  the  vessels 
within  those  categories.  As  mentioned 
above,  the  2002  iCCAT 
Retjommendation  increased  the  BFT 
quota  allocation  to  1,489.6  mt.  This 
increase  includes  77.6  mt  to  be 
redistributed  to  the  domestic  fishing 
categories  based  on  the  allocation 
percentages  established  in  the  HMS 
FMP.  as  well  as  a  set-aside  quota  of  25 
mt  to  account  for  incidental  catch  of 
BFT  related  to  directed  longline 
swordfish  and  BAYS  (bigeye.  albacore, 
vellcwfin,  skipjack)  fisheries  in  the 
vicinity  of  the  management  area 
boundary  In  2002.  the  annual  gross 
revenues  from  the  commercial  BFT 
fishery  were  appniximately  $18  million. 
There  are  approximately  11,091  vessels 
that  are  permitted  to  land  and  sell  BFT 
under  four  BFT  quota  categories.  The 
four  quota  categories  and  their  2002 
gross  revenues  are  (ieneral 
($13,948,190).  Harpoon  ($588,884). 
Purse  Seine  ($3,066,034),  and  Incidental 
Longline  ($588,352)  The  analysis  for 
the  FRFA  assumes  that  all  category 
vessels  have  similar  catch  and  gross 
revenues.  While  this  may  not  be  true, 
the  analyses  are  sufficient  to  show  the 
relative  impact  of  the  various  final 
actions  on  vessels. 

For  the  allocation  of  BFT  quota  among 
domestic  fishing  categories,  two 
alternatives  were  considered:  The  final 
action  that  will  allocate  the  ICCAT- 
recommended  quota  to  domestic 
categories  in  accordance  with  the  2002 
ICCAT  Recommendation  and  HMS  FMP 
and  the  No  Action  alternative.  Under 
ATCA,  the  United  States  is  authorized 
to  promulgate  regulations  as  necessary 
and  appropriate  to  implement  ICCAT- 
approved  recommendations,  except  that 
no  regulations  may  have  the  effect  of 
increasing  or  decreasing  any  allocation 
or  quota  agreed  to  pursuant  to  an  ICCAT 
Recommendation.  The  final  action  will 
increase  the  (juota  bv  77.6  mt  and  will 
have  positive  impacts  for  fishermen. 
The  No  Action  alternative  was  rejected 
because  it  was  not  consistent  with  the 
purpose  and  need  for  this  action  and  the 
HMS  FMP  The  No  Action  alternative 
would  maintain  economic  impacts  to 
the  L'nited  States  and  to  local 
economies  at  a  distribution  and  scale 
similar  to  2002.  but  would  denv 
fishermen  additional  fishing 
opportunities  as  recommended  by  the 
2002  ICCAT  Recommendation, 
inconsistent  with  ATCA.  No  other 
alternatives  would  meet  the  purpose 
and  need  for  'his  action. 

For  the  (General  category  effort 
controls,  three  alternatives  were 
considered:  The  final  action  to  establish 
RFT)s  late  in  the  season  to  provide  a  late 


Fall,  southern  Atlantic  fishery, 
designate  RFDs  according  to  a  published 
schedule,  and  the  No  Action  (no  initial 
RFDs  and  publish  a  schedule  during  the 
season).  The  final  action  would  have 
positive  economic  impacts  to  those 
south  Atlantic  fishermen,  but  could 
have  potentially  negative  economic 
impacts  to  those  northern  area 
fishennen  who  would  have  otherwise 
caught  and  sold  fish  earlier  in  the 
season.  Thescnegative  impacts  will  be 
slightly  mitigated  if  northern  area 
fishermen  are  willing  to  travel  south  late 
in  the  season.  NMFS  has  selected  this 
final  action  because  extending  the 
season  as  late  as  possible  enhances  the 
likelihood  of  increasing  participation  by 
southern  area  fishermen  and  increasing 
overall  access  to  the  fishery  over  a 
greater  range  of  the  fish  migration.  The 
impacts  of  designating  RFDs  according 
to  a  published  schedule  may  vary 
according  to  the  pace  of  the  fishery.  If 
catch  rates  are  slow  as  in  recent  years, 
as  is  expected,  scheduled  RFDs  may 
need  to  be  waived  which  causes 
confusion  and  disrupts  fishermen's 
activities,  thus  having  negative 
economic  impacts.  Therefore,  this 
alternative  is  rejected.  The  No  Action 
alternative  could  have  positive 
economic  consequences  if  another 
season  of  low  catch  rates  occurs. 
However,  even  with  low  catch  rates  and 
no  RFDs.  it  is  unlikely  that  there  will  be 
enough  quota  in  the  General  category  to 
sustain  a  late  season  commercial 
handgear  fishery  off  south  Atlantic 
states,  thus  negatively  impacting  south 
Atlantic  fishermen.  Therefore,  this 
alternative  is  rejected. 

For  the  permit  revision  issue,  four 
alternatives  were  considered:  The  final 
action  which  allows  General  category 
vessels  to  participate  in  registered 
recreational  HMS  fishing  tournaments,  a 
final  action  which  allows  10  calendar 
days  from  the  date  of  issuance  of  the 
permit  to  change  categories.  No  Action 
(General  category  vessels  cannot 
participate  in  recreational  HMS  fisheries 
and  no  permit  changes  are  allowed  once 
a  permit  has  been  issued),  and  allow 
dual  permits  and  require  declarations  by 
General  categont'  vessels  prior  to  every 
trip  regarding  which  permit  is  to  be 
used.  The  final  action,  which  allows 
General  category  vessels  to  participate 
in  registered  recreational  HMS 
tournaments,  will  have  positive 
economic  and  social  impacts  by 
relieving  a  restriction  on  General 
category  vessels.  The  final  action  also 
provides  a  10-calendar  day  time  period 
for  permit  changes  due  to  errors  which 
would  have  positive  social  and 
economic  impacts.  The  No  Action 
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alternative  would  have  negative  social 
and  economic  impacts  because  General 
category  vessels  would  not  be  able  to 
participate  hilly  in  recreational  fishing 
toiunaments,  and  because  it  would  not 
allow  permit  category  changes  to  correct 
errors.  Therefore,  this  alternative  is 
rejected.  The  alternative  to  allow  dual 
permits  would  further  Uberalize  the 
restriction  and  alleviate  any  negative 
economic  impacts  by  allowing  General 
category  vessels  to  choose  on  any  given 
day  whether  they  wish  to  fish 
commercially  or  recreationally. 
However,  there  would  be  some 
administrative  impacts  to  vessel 
owners/operators  as  they  would  have  to 
declare  with  NMFS  their  intent  before 
making  a  trip,  and  difficulties  in 
monitoring  and  enforcing  the 
declarations  in  real-time  and  providing 
multiple  permits  for  the  same  vessel 
may  end  up  causing  more  confusion 
within  the  fishery  than  alleviating  any 
perceived  negative  economic  impacts, 
thus  this  alternative  is  rejected.  The 
final  action  that  provides  a  10-calendar 
day  time  period  for  permit  changes  due 
to  errors  would  have  positive  economic 
impacts  by  allowing  permit  holders  to 
fish  in  the  manner  intended. 

For  the  definition  of  the  management 
boundary  area,  four  alternatives  were 
considered:  the  final  action  which 
defines  the  area  as  the  Northeast  Distant 
(NED)  area  and  will  allow  retention  of 
the  25  mt  quota  of  BFT  with  no  target 
catch  requirements,  the  No  Action  (no 
definition  of  the  area  and  operational 
procedures  would  account  for  quota 
allocated  to  the  area),  defining  &e  area 
as  5  degrees  on  both  sides  of  the 
management  boundary  line,  and 
defining  the  area  as  east  of  the 
management  boundary  line.  All  but  the 
No  Action  alternative  would  restrict  the 
quota  to  vessels  participating  in  the 
NED  experimental  fishery.  The  final 
action  will  provide  slight  positive 
economic  impacts  by  allowing  more 
retention  of  incidentally  caught  BFT 
relative  to  the  other  alternatives  because 
no  target  requirements  will  apply. 
Under  the  No  Action  alternative  and  the 
other  two  rejected  alternatives,  more 
BFT  would  likely  be  discarded  than 
under  the  final  action  and  negative 
economic  impacts  may  occiu  due  to  lost 
revenues  fi-om  discarded  BFT. 

None  of  the  final  actions  in  this 
dociunent  will  result  in  additional 
reporting,  record  keeping,  compliance, 
or  monitoring  requirements  for  the 
public. 

NMFS  prepared  an  EA  for  this  final 
rule,  and  the  AA  has  concluded  that 
there  would  be  no  significant  impact  on 
the  human  environment.  The  EA 
presents  analyses  of  the  anticipated 


impacts  of  these  final  actions  and  the 
alternatives  considered.  A  copy  of  the 
EA  and  other  analytical  dociunents 
prepared  for  this  rule,  are  available  from 
NMFS  (see  ADDRESSES). 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

A  Biological  Opinion  (BiOp)  issued 
Jime  14,  2001,  concluded  that  continued 
operation  of  the  Atlantic  pelagic 
longline  fishery  is  likely  to  jeopardize 
the  continued  existence  of  endangered 
and  threatened  sea  tiulle  species  under 
NMFS  jurisdiction.  On  July  9,  2002  (67 
FR  45393),  NMFS  implemented  the 
reasonable  and  pi-udent  alternative 
required  by  the  BiOp.  None  of  the 
actions  in  this  final  rule  would  have  any 
additional  impact  on  sea  turtles  as  these 
actions  would  not  likely  increase  or 
decrease  pelagic  longline  effort,  nor  are 
they  expected  to  shift  effort  into  other 
fishing  areas.  A  memo  concluding  that 
no  adverse  effect  would  result  from  this 
action  if  implemented  was  submitted  to 
the  Office  of  Protected  Resoiuces  on 
July  18,  2003.  No  comments  were 
received  that  would  alter  that 
conclusion.  No  impacts  are  expected 
from  this  final  action  that  would 
adversely  affect  the  implenjentation  of 
the  requirements  of  the  BiOp. 

NMFS  has  determined  that  the  final 
regulations  would  be  implemented  in  a 
manner  consistent  to  the  maximum 
extent  practicable  with  the  enforceable 
policies  of  those  Atlantic,  Gulf  of 
Mexico,  and  Caribbean  coastal  states 
that  have  approved  coastal  zone 
management  programs.  On  July  15, 
2003,  the  proposed  regulations  were 
submitted  to  the  responsible  state 
agencies  for  their  review  under  Section 
307  of  the  Coastal  Zone  Management 
Act.  As  of  September  25,  2003,  NOAA 
Fisheries  has  received  six  responses,  all 
concurring  with  NOAA  Fisheries' 
consistency  determination.  Because  no 
responses  were  received  ftt)m  other 
states,  their  concurrence  is  presumed. 

The  area  in  which  this  final  action  is 
planned  has  been  identified  as  Essential 
Fish  Habitat  (EFH)  for  species  managed 
by  the  New  England  Fishery 
Management  Council,  the  Mid-Atlantic 
Fishery  Management  Council,  the  South 
Atlantic  Fishery  Management  Council, 
the  Gulf  of  Mexico  Fishery  Management 
Council,  the  Caribbean  Fishery 
Management  Council,  and  the  HMS 
Management  Division  of  the  Office  of 
Sustainable  Fisheries  at  NMFS.  It  is  not 
anticipated  that  this  action  will  have 
any  adverse  impacts  to  EFH  and, 
therefore,  no  consultation  is  required. 


List  of  Subiects  in  50  CFR  Part  635 

Fisheries,  Fishing,  Fishing  vessels, 
Foreign  relations,  hitergovemmental 
relations.  Penalties,  Reporting  and 
recordkeeping  requirements.  Statistics, 
Treaties. 

Dated:  September  25.  2003. 
John  Oliver, 

Deputy  Assistant  Administrator  for 
Operations,  National  Marine  Fisheries 
Service. 

■  For  the  reasons  set  out  in  the  preamble, 
50  CFR  part  635  is  amended  as  follows: 

PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPECIES 

■  1.  The  authority  citation  for  part  635 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  et  seq.;  16  U.S.C. 
1801  et  seq. 

■  2.  In  §  6^5.4,  paragraphs  (c)  and  (j)(3] 
are  revised  to  read  as  follows: 

§635.4    Pennlts  and  fees. 

***** 

(c)  HMS  Angling  permits.  (1)  The 
owner  of  any  vessel  used  to  fish 
recreationally  for  Atlantic  HMS  or  on 
which  Atlantic  HMS  are  retained  or 
possessed  recreationally,  must  obtain  an 
HMS  Angling  permit,  except  as 
provided  in  §  635.4(c)(2).  Atlantic  HMS 
caught,  retained,  possessed,  or  landed 
by  persons  on  board  vessels  with  an 
F^S  Angling  permit  may  not  be  sold  or 
transferred  to  any  person  for  a 
commercial  purpose.  A  vessel  issued  an 
HMS  Angling  permit  for  a  fishing  year 
shall  not  be  issued  an  HMS  Charter/ 
Headboat  permit  or  an  Atlantic  Tunas 
permit  in  any  category  for  that  same 
fishing  year,  regardless  of  a  change  in 
the  vessel's  ownership. 

(2)  A  vessel  issued  an  Atlantic  Tunas 
General  category  permit  under 
paragraph  (d)  of  this  section  may  fish  in 
a  recreational  HMS  fishing  toiunament 
if  the  vessel  has  registered  for,  paid  an 
entry  fee  to,  and  is  fishing  under  the 
rules  of  a  tournemient  that  has  notified 
NMFS  as  required  under  §  635.5(d). 
When  a  vessel  issued  an  Atlantic  Tunas 
General  category  permit  is  fishing  in 
such  a  tournament,  such  vessel  must 
comply  with  HMS  Angling  category 
regulations,  except  as  provided  in 
635.4(c)(3). 

(3)  A  vessel  issued  an  Atlantic  Tunas 
General  category  permit  fishing  in  a 
tournament,  as  authorized  under 

§  635.4(c)(2),  shall  comply  with  Atlantic 
Timas  General  category  regulations 
when  fishing  for,  retaining,  possessing, 
or  landing  Atlantic  timas. 


(J) 
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(3)  Except  for  Atlantic  Tunas  Lonpline 
and  Purse  Seine  category  permit.';,  a 
vessel  owner  issued  a  permit  under 
paragraphs  (h).  (c).  or  (d)  of  this  section 
mav  (  hange  the  categor%  of  the  vessel's 
permit  within  l()-i.alendar  fiavs  of  the 
date  of  issuance  of  the  permit.  Beyond 
10  calendar  davs  after  the  date  of 
issuance  of  the  permit,  no  permit 
category  changes  mav  he  made. 
*  *  *  «  « 

■  ,<  In  §  635.23.  paragraph  (f)(3)  is  added 
to  read  as  follows; 

§635.23    Retention  limits  for  BFT. 

*  *  »  •  • 

(fj  *  *  • 

(3)  For  pelagic:  longline  vessels 
participating  in  an  experimental  fishery 
in  the  Northeast  distant  area,  as  defined 
under  *?  635.2  of  this  part,  under 
exempted  fishing  permits  issued  under 
i^  635  32  of  this  part,  all  BFT  taken 
incidental  to  fishing  for  other  species 
while  in  the  Northeast  distant  area  ma\' 
be  retained  up  to  a  ma,\imum  of  25  mt 
for  all  vessels  so  authorized, 
notwithstanding  the  retention  limits  and 
target  catch  requirements  specified  in 
paragraph  (f)(1)  of  this  section.  Once  the 
25  mt  limit  is  attained,  the  retention 
limits  and  target  catch  requirements 
specified  in  paragraph  (0(1)  of  this 
section  or  as  adjusted  pursuant  to 
paragraph  (0(2)  of  this  section  will 
apply  to  such  \ess"ls. 
***** 

■  4  In  t>  635.27,  paragraph  (a)(3)  is 
revised  to  read  as  follows; 

§635.27    Quotas. 

(a)  *  *  * 

(3)  Longlinf  cate^on-  quota  The  total 
amount  of  large  medium  and  giant  BFT 
that  may  be  caught  incidentally  and 
retained,  possessed,  or  landed  bv 
vessels  for  which  Longline  category 
Atlantic  tunas  permits  have  been  issued 
is  8. 1  percent  of  the  overall  IS   BFT 
quota.  In  the  initial  quota  specific:ations 
issued  under  paragraph  (a)  of  this 
section,  no  more  than  60.0  percent  of 
the  Longline  category  quota  ma\  be 
allocated  for  landing  in  the  arcM  south 
of  31'  00';  N-  lat.  In  addition.  25  mt  shall 
be  allocated  for  incidental  catch  by 
pelagic  longline  vessels  participating  in 
an  experimental  fishery'  in  the  Northeast 
distant  area,  as  defined  under  §635.2  of 
this  part,  under  exempted  fishing 
permits  issued  under  §635  32. 
***** 

■  5.  In  §  635.71.  new  paragraph  (b)(29)  is 
added  to  read  as  follows. 

§635.71    Prohibttlons. 

***** 


(24)  Participate  in  anv  HMS 
ret;ri!ational  fishing  ac  tivity  aboard  a 
vessel  issued  an  Atlantic  Tunas  General 
category  permit  unless,  as  specified  at 
§63,').4((.)(2)  and  (.<).  the  vessel  has 
registered  and  paid  an  entr\'  fee  to.  and 
is  fishing  under  the  rules  of.  a 
recreational  HMS  fishing  tournament 
registered  as  rt^quired  under  §  635.5(d), 
***** 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021122286-3036-02:  I.D. 
092403C] 

Fisheries  of  the  Economic  Exclusive 
Zone  Off  Alaska;  Groundfish  Fisheries 
by  Vessels  using  l-iook-and-Line  Gear 
In  the  Gutf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
.Service  (NMFS).  National()c:eanic  and 
Atmospheric  Aiiministration  (N(3AA), 
Commerce 

action:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 

fishing  for  groundfish  by  vessels  using 
hook-and-line  gear  in  the  (ailf  of  Alaska 
(GOA).  except  for  demt^rsal  shelf 
rockfish  in  the  Southeast  Outside 
Distric;t  or  sablefish.  This  action  is 
necc'ssary  because  the  2003  bvc:afch 
mortality  allowance  of  Pacific  halibut 
apportioned  to  hook-anddine  gear 
targeting  groundfish  other  than 
demersal  shelf  rockfish  in  the  Southeast 
Outside  District  or  sablefish  has  been 
reac  hed. 

DATES:  Fffec:tiye  1200  hrs,  Alaska  Icjcal 
tune  (Alt).  September  28,  2003.  until 
2400  hrs.  .•\  1  t..  December  31.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

M.irv  Furuness.  407-586-7228. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
CiOA  exclusive  ec:onomic:  zone 
acc:ording  to  the  Fishery'  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  preparcid  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  US  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 


The  Pacific  halibut  bycatch  mortality 
allowance  for  groundfish  included  in 
the  other  hook-anddine  fishery,  defined 
at  §  679.21(d)(4)(iii)(C).  was  established 
bv  the  final  2003  harvest  specifications 
for  groundfish  of  the  GOA  (68  FR  9924, 
March  3,  2003)  as  290  metric  tons.  The 
other  hook-anddine  fishery  includes  all 
groundfish  except  for  demersal  shelf 
rockfish  in  the  Southeast  Outside 
District  or  sablefish. 

In  accordance  with  §  679.21  (d)(7)(ii), 
the  Administrator,  Alaska  Region, 
NMFS,  has  determined  that  the  2003 
Pacific  halibut  bycatch  mortality 
allowance  specified  for  the  ot^er  hook- 
and-line  fishery  has  been  reached. 
C'onsequently.  NMFS  is  prohibiting 
directed  fishing  for  groundfish  other 
than  demersal  shelf  rockfish  in  the 
Southeast  Outside  District  or  sablefish 
by  vessels  using  hook-and-line  gear. 

Maximum  retainable  amounts  may  be 
found  in  the  regulations  at  §  679.20(e) 
and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries.  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  2003 
bycatch  mortality  allowance  of  Pacific 
halibut  apportioned  to  hook-and-line 
gear,  and  therefore  reduce  the  public's 
ability  to  use  and  enjoy  the  fishery 
resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.21 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  September  25,  2003. 
Bruce  C.  Moreliead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  03-24922  Filed  9-26-03;  3:54  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  697 

[Doclcet  No.  03061 71 55-3232-02;  I.D. 
051903D] 

RIN0648-AR11 

Atlantic  Coastal  Fisheries  Cooperative 
Management  Act  Provisions;  Weakflsh 
Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
increase  the  incidental  catch  allowance 
for  weakfish  caught  in  the  Exclusive 
Economic  Zone  (EEZ)  from  150  lb  (67 
kg)  to  no  more  than  300  lb  (135  kg)  per 
day  or  trip,  whichever  is  longer  in 
duration;  to  remove  Connecticut  bom 
the  list  of  states  where  commercially 
caught  weakfish  from  the  EEZ  can  be 
landed;  and  to  add  to  NMFS'  regulations 
the  Director,  Office  of  Sustainable 
Fisheries,  as  an  official  who  can  grant 
Exempted  Fishing  Permits.  The  intent  of 
this  final  rule  is  to  modify  regulations 
for  the  Atlantic  coast  stock  of  weakfish 
to  promote  the  effectiveness  of  the 
Atlantic  States  Marine  Fisheries 
Commission's  (Commission)  hiterstate 
Fishery  Management  Plan  (ISFMP)  for 
weakfish. 

DATES:  Effective  November  3,  2003. 
Copies  of  supporting  documents, 
including  an  Enviroiunental 
Assessment/Regulatory  Impact  Review/ 
Final  Regulatory  Flexibility  Analysis 
(EA/RIR/FRFA). 

ADDRESSES:  are  available  from  Anne 
Lange,  Chief,  State-Federal  Fisheries 
Division  (SF8),  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries 
Service,  1315  East-West  Highway,  Suite 
13317,  Silver  Spring,  MD  20910. 
FOR  FunrrHER  information  contact:  Tom 

Meyer,  301-713-2334. 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

The  background  and  rationale  for  this 
final  rule  were  contained  in  the 
preamble  to  the  proposed  rule, 
published  in  the  Federal  Register  on 
July  1.  2003  (68  FR  39048).  and  are  not 
repeated  here.  Additional  background 
for  this  final  rule  is  available  and 
contained  in  a  EA/RIR/FRFA  prepared 
by  NMFS.  (See  ADDRESSES). 

This  final  rule  allows  vessels  using  a 
mesh  size  less  than  3  1/4-inch  (8.3  cm) 


square  stretch  mesh  or  3  3/4-inch  (9.5 
cm)  diamond  stretch  mesh  for  trawls 
and  2  7/8-inch  (7.3  cm)  stretch  mesh  for 
gillnets  to  possess  no  more  than  300  lb 
(135  kg)  of  weakfish  during  any  one  day 
or  trip,  whichever  is  longer  in  duration 
(an  increase  of  150  lb  (67  kg))  per  day 
or  trip  over  the  current  Federal  EEZ 
regulation)(§  697.7(a)(4));  removes  the 
State  of  Connecticut  from  the  list  of 
states  where  weakfish  caught  in  the  EEZ 
for  commercial  purposes  can  be  landed 
(§  697.7(a)(7));  adds  to  NMFS' 
regulations  the  Director,  Office  of 
Sustainable  Fisheries,  as  an  official  who 
can  grant  Exempted  Fishing  Permits 
(§697.22);  and  adds  Atlantic  Coastal  Act 
and  Director  to  the  definition  section 
(§697.2). 

Comments  and  Responses 

There  was  one  comment  submitted  by 
a  state  agency  during  the  comment 
period. 

1.  Comment:  One  state  agency  that  is 
currently  a  de  minimis  state  under 
Amendment  4  to  the  weakfish  plan 
commented  that  the  regulation 
(§  697.7(a)(7))  that  does  not  allow 
landings  of  weakfish  from  the  EEZ  in  a 
de  minimis  state  is  not  enforceable  and 
should  be  re-considered,  because  it  is 
impossible  to  determine  where  the  fish 
were  harvested  when  a  vessel  comes  to 
port.  As  an  alternative  to  this 
uimecessary  rule,  the  state  suggested 
that  it  could  easily  adopt  trip  limits  (300 
lb)  to  ensure  that  the  state  does  not 
become  a  destination  for  unlawful 
catches  of  weakfish. 

Response:  Although  enforcement  of 
the  regulation  pertaining  to  a  de 
minimis  state  does  create  certain 
challenges,  NMFS  declines  to  categorize 
the  regulation  as  unenforceable.  This 
regulation  was  implemented  in  1997, 
after  the  Commission  specifically 
requested  that  the  de  minimis  language 
be  included  in  the  EEZ  rule  in  order  to 
support  Commission  efforts  in  state 
waters.  The  Commission  also  requested 
in  1997  that  any  enforcement  problems 
raised  by  this  regulation  be  forwarded  to 
the  Commission's  Weakfish 
Management  Board  (Weakfish  Board); 
none  have  been.  The  Commission 
recommended  in  2003  that  this 
regulation  remain  in  place.  The  present 
restrictions  on  commercial  landings  in  a 
de  minimis  state,  therefore,  remain  the 
Commission's  stated  regulatory 
preference.  Given  the  Commission's 
stated  preference,  the  lack  of 
information  and  debate  suggesting  that 
an  alternative  approach  is  necessary, 
and  NMFS's  mandate  under  the  Atlantic 
Coastal  Act  to  support  the  Commission's 
interstate  fishery  management  efforts, 
NMFS  remains  committed  to  the  present 


Commission  approach.  However,  NMFS 
notes  the  state  agency  may  request  that 
the  Weakfish  Board  reconsider  the 
enforcement  concerns  associated  with 
this  regulation.  The  adoption  by  any  de 
minimis  state  of  a  trip  limit  of  300  lbs 
(135  kg)  could  be  part  of  the  discussion. 
NMFS  would  consider  any  additional 
recommendations  from  the  Commission 
that  may  arise  from  such  discussions. 

Changes  fivm  the  Proposed  Rule 

In  its  comment  letter  dated  July  9, 
2003,  the  Commonwealth  of 
Massachusetts  indicated  its  intention  to 
withdraw  itself  from  de  minimis  status 
under  the  current  management  regime 
due  to  the  difficulty  that  state  would 
have  in  codifying  and  enforcing  its  de 
minimis  status.  The  process  of 
withdrawal  from  de  minimis  status  is  far 
less  complicated  than  inclusion  into 
such  a  category.  The  state  would  upon 
approval  of  the  withdrawal  be  expected 
to  comply  with  all  regulatory 
responsibilities  of  the  plan,  whereas  it 
would  be  exempted  from  some 
responsibilities  as  a  de  minimis  state. 
On  July  16.  2003,  the  Commonwealth  of 
Massachusetts  requested  that  the 
Commission  remove  them  from  de 
mininis  state  status.  On  August  29, 
2003,  the  Weakfish  Board  recommended 
and  the  Commission  agreed  to  withdraw 
their  finding  that  Massachusetts  be 
given  de  minimis  status.  Under  either 
status  —  that  is,  as  a  de  minimis  state 
or  not  —  the  actions  of  Massachusetts 
are  not  expected  to  contribute 
significantly  to  the  Commission's 
coastwide  conservation  program  for  the 
species.  Accordingly,  NMFS  is  able  to 
support  the  Commission's  change  on 
this  matter  and  add  the  Commonwealth 
of  Massachusetts  to  the  list  of  states 
where  commercially  caught  weakfish 
from  the  EEZ  can  be  landed  in  the  final 
rule  at  50  CFR  697.7(a)(7)  because  it  is 
no  longer  considered  de  minimis. 

In  the  proposed  rule,  the  term 
Director  was  added  as  an  official  who 
can  grant  Exempted  Fishing  Permits,  but 
the  term  Director  was  not  defined.  This 
final  rule  adds  the  term  Director  to  the 
definition  section  (§  697.2),  and  defines 
it  as  the  Director,  Office  of  Sustainable 
Fisheries,  1315  East-West  Highway. 
Silver  Spring,  MD  20910. 

Classification 

This  final  rule  is  published  under  the 
authority  of  the  Atlantic  Coastal  Act. 
Paragraphs  (A)  and  (B)  of  section 
804(b)(1)  authorizes  the  Secretan,'  to 
implement  regulations  in  the  EEZ  in  the 
absence  of  a  Magnuson-Stevens  Act 
FMP.  Such  regulations  must  be 
compatible  with  the  effective 
implementation  of  a  Commission's 


.1     D. 
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ISFMP,  and  consistent  with  the  national 
standards  set  forth  in  section  301  of  the 
Magnuson-Stevens  Act. 

The  Assistant  Administrator  for 
Fisheries.  NO.\A  (AA)  has  determined 
that  these  actions  are  compatible  with 
the  effective  implementation  of  the 
Commission's  ISFMP  for  Weakfish  and 
consistent  with  the  national  standards 
of  the  Magnuson-Stevens  Fisherv' 
Conservation  and  Management  Act. 

NMFS  did  not  receive  any  cfimments 
on  the  economic  impacts  of  the  rule 
NMFS  prepared  a  final  regulatory- 
flexibility  analysLs  (FRFA)  that 
describes  the  impact  of  this  final  rule  on 
small  entities.  A  summary  of  the  FRF.^ 
follows: 

This  final  rule  is  published  under  the 
authority  of  section  80  i  of  the  Atlantic 
Coastal  Act.  The  purpose  of  the  rule  is 
to  improve  cooperative  management  of 
the  Atlantic  c:oast  weakfish  fisherv  bv 
supporting  the  Commission's 
Amendment  4  to  the  Interstate  Fisherv 
Management  Plan  for  Weakfish.  as 
required  under  the  .Atlantic  Coastal  Act 
This  rule  will  increase  the  permitted 
non-directed  incidental  catch  of  the 
species  from  150  lb  (67  kg)  to  no  more 
than  300  lb  (135  kg)  per  day  or  trip 
Analysis  of  the  best  available  data  in  the 
EA/RIR/FRFA  suggests  that  the  increase 
would  not  alter  current  fishing  practices 
or  effort,  or  increase  the  number  of 
weakfish  caught  The  150-lb  (67  kg) 
increase  would  simply  convert  150  lb 
(67  kg)  of  weakfish,  which  would  be 
caught  and  discarded  at  sea  as  dead 
bycatch,  into  150  lb  (67  kg)  of  weakfish 
caught  as  incidental  catch  and  landed 
The  need  for  the  action  was  explained 
in  the  preamble  to  the  proposed  rule 
and  is  not  repeated  here. 

Two  alternatives  were  considered  for 
this  action.  They  were:  Alternative  1    N'n 
Action;  and  Alternative  2  (Preferred 
Alternative):  Allow  vessels  in  non- 
directed  fisheries,  using  mesh  sizes  less 
than  3  1/4-inch  (8.3  cm)  square  stretch 
mesh  or  3  3/4-inch  (9.5  cm)  diamond 
stretch  mesh  for  trawls  and  2  7/8-inc:h 
(7.3  cm)  stretch  mesh  for  gillnets  to 
possess  no  more  than  300  lb  (135  kg)  of 
weakfish  during  any  one  day  or  trip, 
whichever  is  longer  in  duration. 
Although  a  third  alternative  was 
identified  in  the  environmental 
assessment,  it  would  not  meet  the  goals 
and  objectives  of  the  Commission  s 
recommendation.  Because  the  Secretarv 
is  required  to  develop  and  implement  a 
program  to  support  the  Commission's 
action,  analysis  of  this  additional 
alternative  would  not  meet  the  purpose 
and  need  for  this  action,  or  objectives  of 
the  Atlantic  Coastal  Act. 

The  preferred  alternative  would  allow 
vessels  in  non-directed  fisheries,  using 


a  mesh  size  less  than  3  1/4-inch  (8.3 
cm)  square  stretch  mesh  or  3  3/4-inch 
(9  5  cm)  diamond  stretch  mesh  for 
trawls  and  2  7/8-inch  (7.3  cm)  stretch 
mesh  for  gillnets,  to  possess  no  more 
than  300  lb  (135  kg)  of  weakfish  during 
any  one  day  or  trip,  whichever  is  longer 
in  duration  (an  increase  of  150  lb  (67 

NMFS  is  not  able  to  estimate  the 
number  of  small  entities  to  which  the 
action  would  apply  because  vessels 
most  likely  to  be  impacted  are  not 
rf'(juired  to  hold  a  permit  to  fish  for 
weakfish  in  the  EEZ.  In  the  proposed 
rule.  NMFS  requested  specifically  that 
the  public  coniiiuint  on  the  number  of 
small  entities  likely  to  be  affected. 
However,  NMF.S  did  not  receive  any 
information  pertaining  to  the  number  of 
small  entities  and  is  therefore  not  able 
to  estimate  further  the  number  of 
entities  to  which  this  rule  will  apply 
.Mthough  the  number  of  small  entities 
cannot  be  estimated.  NMFS  believes  the 
action  would  only  apply  to  those 
fishermen  who  capture  weakfish 
incidentally  while  fishing  for  other 
spec:ies  using  a  smaller  mesh  size  than 
is  allowed  in  the  directed  weakfish 
fisherv   In  addition,  under  Alternative  1. 
status  quo.  no  additional  small  entities 
would  be  impacted;  while 
implementation  of  Alternative  2  would 
apply  to  fishermen  who  use  nets  with 
smaller  mesh  sizes  and  catch  over  150 
lb  (67  kg)  of  weakfish  on  a  given  day  or 
trip.  During  1998  -  2002.  vessel  trip 
reports  indicated  that  only  1.116  small 
mesh  otter  trawl  trips  and  4  small  mesh 
gillnet  trips  landed  weakfish  caught 
while  fishing  in  the  EEZ.  The  average 
price  received  by  fishermen  reporting 
weakfish  catch  in  th(;  EEZ  in  2001  was 
$0,614  per  lb.  If  an  affected  vessel  were 
to  land  150  lb  (67  kg)  of  weakfish,  as 
currently  permitted  (Alternative  1),  $92 
in  revenue  could  be  realized,  per  trip.  If 
.Alternative  2  were  implemented,  an 
additional  $92  in  revenue,  for  a 
weakfish  total  (jf  $184  per  trip  (double 
the  current  amount)  would  be  possible. 
For  a  more  accurate  picture  of  the 
expected  economic  Impacts  for  the  two 
alternatives.  ac:tual  catches  from 
individual  vessel  trip  records,  from 
1998  -  2002,  were  multiplied  by  average 
price-per-pound  of  weakfish  from  the 
EEZ  to  determine  estimated  revenues 
per  trip  Since  vessels  may  not  catch  the 
full  150  lb  (67  kg)  or  300  lb  (135  kg) 
allowed  in  Alternative  1  and  2.  revenues 
for  each  .Alternative  were  projected  as 
the  average  for  those  trips  that  reported 
from  1  to  150  lb  (67  kg)  (Alternative  1) 
and  from  151  to  300  lb  (135  kg) 
(Alternative  2).  Catches  from  trips  that 
reported  over  300  lb  (135  kg)  were 


capped  at  the  300  lb  (135  kg)  proposed 
limit  (Alternative  2)  for  these 
calculations.  Calculated  revenues  for 
sale  of  allowed  weakfish  landings  under 
Alternative  1  averaged  $22;  potential 
revenues  for  Alternative  2  were 
estimated  at  $160  per  trip.  Based  on 
1998  -  2002  vessel  trip  data,  total  annual 
revenues  for  all  non-directed  weakfish 
trips,  coastwide  are  projected  to  be 
about  $6,200  under  Alternative  1,  and 
about  $7,800,  if  Alternative  2  were  to  be 
implemented.  A  copy  of  the  FRFA  is 
available  from  NMFS  (see  ADDRESSES). 

There  will  be  no  reporting  and 
recordkeeping  requirements  resulting 
from  this  action. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

List  of  Subjects  in  50  CFR  Part  697 

Fisheries.  Fishing. 
Dated:  September  24,  2003. 
Rebecca  Lent. 

Deputy  Assistant  Administrator  for 
Regulatory-  Programs.  Motional  Marine 
Fisheries  Sen'ice 

m  For  the  reasons  set  out  in  the  preamble, 
50  CFR  chapter  VI,  part  697,  is  amended 
as  follows: 

PART  697— ATLANTIC  COASTAL 
FISHERIES  COOPERATIVE 
MANAGEMENT 

■  1  The  authority  citation  for  part  697  is 
revised  to  read  as  follows: 

Authority:  16  IJ.S.C.  5101  et  seq. 

■  2.  In  §697.2,  the  definitions  for 
"Atlantic  Coastal  Act"  and  "Director" 
are  added  in  alphabetical  order  to  read 
as  follows: 

§697.2    Definitions. 

***** 

Atlantic  Coastal  Act  means  the 
Atlantic  Coastal  Fisheries  Cooperative 
Management  Act,  as  amended  (16  U.S.C. 
5101  et  seq.]. 

***** 

Director  means  the  Director  of  the 
Office  of  Sustainable  Fisheries,  1315 
East- West  Highway,  Silver  Spring,  MD 
20910 

***** 

■  3.  Section  697.7,  paragraph  (a)(4)  and 
(a)(7)  are  revised  to  read  as  follows; 

§697.7     Prohibitions. 

(a)  *  *  * 

(4)  Possess  more  than  300  lb  (135  kg) 
of  weakfish  during  any  one  day  or  trip, 
whichever  is  longer,  in  the  EEZ  when 
using  a  mesh  size  less  than  3  1/4-inch 
(8.3  cm)  square  stretch  mesh  (as 
measured  between  the  centers  of 
opposite  knots  when  stretched  taut)  or 
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3  3/4-inch  (9.5  cm)  diamond  stretch 
mesh  for  finfish  trawls  and  2  7/8-inch 
(7.3  cm)  stretch  mesh  for  gillnets. 

***** 

(7)  Land  weakfish  for  commercial 
purposes  caught  in  the  EEZ  in  any  state 
other  than  Massachusetts,  Rhode  Island, 
New  York,  New  Jersey,  Delaware, 
Maryland,  Virginia,  or  North  CaroUna. 
■  4.  Section  697.22  is  revised  to  read  as 
follows: 

§697.22    ExemptMi  fishing. 

The  Regional  Administrator  or 
Director  may  exempt  any  person  or 
vessel  from  the  requirements  of  this  part 
for  the  conduct  of  exempted  fishing 
beneficial  to  the  management  of  the 
American  lobster,  weakfish,  Atlantic 


striped  bass,  Atlantic  sturgeon,  or 
horseshoe  crab  resoince  or  fishery, 
pursuant  to  the  provisions  of !  600.745 
of  this  chapter. 

(a)  The  Regional  Administrator  or 
Director  may  not  grant  such  exemption 
unless  it  is  determined  that  the  purpose, 
design,  and  administration  of  the 
exemption  is  consistent  with  the 
objectives  of  any  applicable  stock 
rebuilding  program,  the  provisions  of 
the  Atlantic  Coastal  Act,  the  Magnuson- 
Stevens  Act,  and  other  applicable  law, 
and  that  granting  the  exemption  will 
not: 

(1)  Have  a  detrimental  effect  on  the 
American  lobster,  Atlantic  striped  bass, 
weakfish,  Atlantic  stm^eon,  or 
horseshoe  crab  resource  or  fishery;  or 


(2)  Create  significant  enforcement 
problems. 

(b)  Each  vessel  participating  in  any 
exempted  fishing  activity  is  subject  to 
all  provisions  of  this  part,  except  those 
explicitly  relating  to  the  purpose  and 
nature  of  the  exemption.  The  exemption 
will  be  specified  in  a  letter  issued  by  the 
Regional  Administrator  or  Director  to 
each  vessel  participating  in  the 
exempted  activity.  This  letter  must  be 
carried  aboard  the  vessel  seeking  the 
benefit  of  such  exemption.  Exempted 
fishing  activity  shall  be  authorized 
pursuant  to  and  consistent  with 
§600.745  of  this  chapter. 
[FR  Doc.  03-25025  Filed  10-1-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  not)ces  to  ttie  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  ofjportunrty  to  partiapate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-MM-61 -AO] 

RIN2120-AA64 

Airworthiness  Directives;  Alrt>us  Model 
A31 9-1 1 3  and  -1 1 4;  and  A320-1 1 1 , 
-211,  and  -212  Series  Airplanes 

AGENCY:  Federal  Avratiini 

Administration,  DOT 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Airbus  Model  A31^-113  and  -114:  and 
A320-in,  -211,  and  -212  series 
airplanes.  This  proposal  would  require 
either  a  review  of  airplane  maintenance 
or  deliverv-  re<:ords.  or  one-time 
inspection  of  tJie  hydraulic  actuators 
located  in  the  pivot  doors  of  both  thrust 
reversers  to  identif\-  the  part  number, 
and  eventual  replacement  of  certain 
actuators  with  modified  or  new 
actuators.  This  action  is  necessar\  to 
prevent  jamming  of  a  thrust  reverser 
door  during  operation,  or  inadvertent 
deployment  of  a  thrust  re\erser  door  in- 
flight, whic:h  could  result  in  reduced 
controllability  of  the  airplane  Thi> 
action  IS  intended  tij  address  the 
identified  unsafe  conditKjn 
DATES:  (Comments  must  hf  received  hv 
November  3.  2003 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  {FAu\),  Transport 
Airplane  Directorate,  A.\M-M4. 
Attention:  Rules  Docket  No   2002-NM- 
61-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  ^8055-4056. 
Comments  may  be  inspected  at  this 
location  between  y  am.  and  3  p.m., 
Monday  through  Fndav,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232   Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  '^-<inm- 


nf)m}cnmiiwnt^faa.i>ov  Comments  sent 
via  fa.x  or  the  internet  must  contain 
'Docket  No  2002-NM-hl-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate  C(jmments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  Q7  or 
2000  or  ASCn  text 

The  service  information  referenced  in 
the  proposed  rule  inav  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac.  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  IBOl  Lind  .Avenue.  SW., 
Kenton.  Washington 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  .Aerospac  e  Kngineer. 
International  Branch.  A.NM-llH,  FAA, 
Transport  .Airplane  Direc  torate,  1601 
Lind  Avenue,  ,SW'  ,  Renton,  Washington 
t)80,T5-4056;  telephone  (425)  227-2141; 
fax  (425)  227-1149 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
[imposed  rule  by  submitting  su{:h 
written  data,  views,  or  arguments  as 
they  niav  desire  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  abo\e  .Ml  communications 
rec  eived  on  or  before  the  c:losing  date 
for  comments,  specified  above,  will  be 
(  iinsidered  before  taking  action  on  the 
proposed  rule  The  proposals  contained 
in  this  ,(( finn  mav  be  (  hangecl  in  light 
of  the  comments  ret;eived 

Submit  comments  using  the  f.illowing 
format 

•  Organize  i  (niuiients  issue-bv-issue. 
For  example,  disc  ii>s  a  requc^st  to 
change  the  i  miipiiance  time;  and  a 
request  to  i  hange  th(»  sc^rvice  bulletin 
refereiu  e  ,)s  tv%  n  st'j),ir,ite  issut's, 

•  For  iMi  h  issiif,  ^t.ite  vvli.it  specific 
change  to  the  proposed  AU  is  being 
recjuested 

•  Ini  hide  lustitii  ation  (ft;.,  reascms  or 
data)  for  eac  h  rf-quest 

Comments  art!  spec:ific:allv  mviteci  on 
the  overall  regulatory,  economic:, 
'•nviroiuiieiital    and  energ\-  aspects  of 
the  proposed  rule  .Ml  comments 
submitted  will  be  available,  both  before 
and  after  the  c  losing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  persons   .A  rc^port 
summarizing  each  FAA-public:  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-61-AD,"  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2002-NM-61-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generaie  de  I'Aviation 
Civile  (DCAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A319-113  and -114;  and  A320- 
111.  -211.  and  -212  series  airplanes. 
The  DGAC  advises  that  certain 
hydraulic  actuators  of  the  thrust 
reverser  system  failed  endurance 
testing.  Some  of  these  actuators  are  in- 
service  and  may  be  approaching  or  may 
have  already  exceeded  the  life  limits 
established  during  qualification.  The 
use  of  actuators  that  have  exceeded  the 
established  life  limits,  if  not  corrected, 
could  result  in  jamming  of  the  thrust 
reverser  door  during  operation,  or 
inadvertent  deployment  of  a  thrust 
reverser  door  in-fiight,  which  could 
result  in  reduced  controllability  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
.■\320-78-1020,  including  Appendix  01, 
dated  March  28,  2001,  which  describes 
procedures  for  inspecting  ac:tuators 
located  in  the  pivot  doors  of  both  thrust 
rev<;rsers  to  determine  the  part  number, 
and  replac:ing  certain  actuators  with 
new  or  modified  actuators.  This  service 
bulletin  references  Rohr  CFM56-5A 
Service  Bulletin  RA32078-106,  dated 
November  16,  2000,  as  an  additional 
source  of  service  information  for 
accomplishment  of  the  actuator 
modification.  Accomplishment  of  the 
actions  specified  in  the  Airbus  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 
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The  DGAC  classified  the  Airbus 
service  bulletin  as  mandatory  and 
issued  French  airworthiness  directive 
2001-361(B)  Rl,  dated  September  3, 
2003,  to  ensure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  Airbus  service  bulletin  described 
previously,  except  as  discussed  below. 

Differences  Between  the  Proposed  AD 
and  the  French  Airworthiness  Directive 

Operators  should  note  that  the 
parallel  French  airworthiness  directive 
requires  replacement  of  certain 
actuators  within  either  250  airplane 
flight  cycles  or  500  airplane  flight  cycles 
after  the  part  number  identification, 
depending  on  whether  the  actuator  has 
accumulated  more  than  20,000  total 
flight  cycles  or  fewer  than  20,000  total 
night  cycles,  respectively.  However, 
after  consultation  with  Airbus  and  the 
DGAC  ..the  FAA  has  determined  that 
these  actuators  can  be  safely  operated 
up  to  20.000  total  flight  cycles. 
Therefore,  we  find  that  accomplishment 
of  the  actuator  replacement  prior  to  the 
accumulation  of  20,000  flight  cycles,  or 
within  250  flight  cycles  after 
identification  of  the  part  niunber, 
whichever  occius  later,  represents  an 
appropriate  interval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 
The  DGAC  has  been  notified  of  this 
difference. 

Also,  the  French  airworthiness 
directive  specifies  the  replacement 
times  for  the  actuators  in  terms  of 
actuator  flight  cycles.  Operators  might 
not  track  actuator  flight  cycles; 


therefore,  for  the  piuposes  of  this 
proposed  AD,  if  operators  do  not  have 
a  means  of  obtaining  information 
regarding  actuator  flight  cycles,  engine 
flight  cycles  must  be  used. 

Clarification  of  Applicability 

Because  operators  can  remove  and 
install  thrust  reversers  and  engines  on 
various  airplanes  in  their  fleet,  this 
proposed  AD  would  require  either  a 
review  of  airplane  maintenance  or 
delivery  records,  or  a  detailed 
inspection  of  the  hydraulic  actuators 
located  in  the  pivot  doors  of  the  thrust 
reversers  on  all  Airbus  Model  A319^-113 
and  114;  and  A320-111,  -211,  and  -212 
series  airplanes,  to  ensure  that  all 
actuators  are  identified. 

Cost  Impact 

The  FAA  estimates  that  108  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection  (1  hour  per  actuator  x  4 
actuators  per  thrust  reverser  x  2  thrust 
reversers  per  airplane),  and  that  the 
average  labor  rate  is  $65  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $56,160,  or  $520  per 
airplane. 

The  cost  impact  figiue  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futm-e  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Goveriunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
.would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 


promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus:  Docket  2002-NM-61-AD. 

Applicability:  All  Model  A3 19-11 3  and 
-114;  and  A320-111, -211,  and -212  series 
airplanes;  certificated  in  any  cafegor\'. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  jamming  of  the  thrust  reverser 
door  during  operation  or  inadvertent 
deployment  of  a  thrust  reverser  door  in- 
flight, which  could  result  in  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Inspection  and  Fnllow-on  Actions 

(a)  Within  500  airplane  flight  cycles  after 
the  effective  date  of  this  AD:  Do  a  detailed 
inspection  of  the  eight  hydraulic  actuators 
located  in  the  pivot  doors  of  the  thrust 
reversers  (one  actuator  per  pivot  door,  four 
pivot  doors  per  thrust  reverser,  two  thrust 
reversers  per  airplane)  to  identifv'  the  part 
number  (P/N)  of  each  actuator,  in  accordance 
with  .Airbus  Ser\'ice  BulleUn  A32O-78-1020. 
excluding  Appendix  01.  dated  March  28. 
2001.  Instead  of  a  detailed  inspection  of  the 
hydraulic  actuators,  a  review  of  airplane 
maintenance  and  delivery  records  is 
acceptable  if  the  P/N  of  each  actuator 
installed  on  the  airplane  can  be  positively 
determined  from  that  review. 

Note  1:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
inegularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
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lighting  at  intensity  deemed  appropriate  by 
the  inspector  Inspection  aids  suc:h  as  mirror. 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required 

(1)  For  any  actuator  having  P/Ns 
D230900OO-I    D2309O0O()-2    D2  U)9()00f)- ^ 
or  D2309O00O-4  Prior  to  the  dc(  umulatmn  of 
20.000  totaJ  actuator  flight  cycies.  or  wi'hin 
250  airplane  P.ight  cycles  after 
accomplishment  of  the  detailed  inspection  or 
airplane  records  review  required  by 
paragraph  (a)  of  this  .\D.  whichever  occurs 
later,  replace  the  actuator  with  a  modified  or 
new  actuator  having  pari  number 
D23090000-5  or  D2 3090000-6,  in  accordance 
with  the  service  bulletin 

(2)  For  any  actuator  having  P/N 
D230900OO-5  Prior  to  Itie  accumulation  of 
30.000  total  actuator  flight  cycles,  or  within 
250  airplane  flight  cycles  after  the  detailed 
inspe<:tion  or  airplane  records  review 
required  by  paragraph  (al  ot  this  .^D 
whichever  occurs  later,  replace  the  a(  tuato.r 
with  a  modified  or  new  artuator  having  P/N 
D230900OO-6,  in  accoi dance  with  the  service 
bulletin 

(3)  For  any  actuator  having  P/N 
023090000-^  No  further  action  is  required 
bv  this  paragraph 

Note  2:  .Airbus  Service  Bulletin  A320-78- 
1020  references  Rohr  CFM56-5A  Serv  ice 
Bulletin  R.\32078-106.  dated  November  16. 
2000.  as  an  additional  source  of  service 
information  for  modification  of  the  actuators. 

(b)  Once  all  of  the  actuators  located  in  the 
pivot  doors  of  the  thrust  reversers  have  P.'N 
D23090000-6,  no  further  action  is  required 
by  paragraph  (a)  of  this  AD. 

(c)  For  operators  that  do  not  track  actuator 
flight  cycles,  or  do  not  have  a  means  of 
obtaining  information  regarding  actuator 
flight  cycles,  engine  flight  cycles  must  be 
used  instead  of  actuator  flight  cycles. 

Parts  Installation 

Id)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  an  actuator  having  P/N 
D23090000-1.  023090000-2.  D23090000-3, 
or  D23090000-4  on  anv  airplane 

Submission  of  Inspection  Results  to 
Manufacturer  Not  Required 

lei  .\lthQugh  the  ser^l^^■  bulletin  referenced 
in  this  .\D  specifies  to  submit  information  to 
the  manufacturer,  this  .\D  does  not  include 
such  a  requirement 

Alternative  Methods  of  Compliance 

(f)  In  accordant  e  with  14  CVR  39.19.  the 
Manager,  [nternational  Branch,  .\NM-116. 
F.\A,  Transport  .\irp!ane  Directorate,  is 
authorized  to  approve  alternative  methods  of 
compliance  for  this  AD. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2001- 
361(B)  Rl,  dated  September  3.  2003. 

Issued  in  Renton.  Washington,  on 
September  26.  2003. 

Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc  03-24973  Filed  lf)-!-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2003-NM-31-AD] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC9-15  Airplane 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  propo.sed  rulemaking 

(NF'KM) 


SUMMARY:  This  document  proposes  the 

adoption  of  a  new  airworthiness 
directive  (AH)  that  is  applicable  to  a 

McDonnell  Douglas  Model  DC;9-15 
airplane  This  proposal  would  require 
an  inspection  to  detect  chafing  or 
overheat  damage  of  the  electrical  wires 
lot:ated  at  fuselage  station  Y  =  nO  000 
bulkhead  of  the  lower  nose  left  tunnel; 
and  corrective  actions,  if  necessary.  This 
AD  also  requires  replacing  the  external 
power  grcjund  stud  with  a  new  ground 
stud  using  new  attaching  parts,  torquing 
new  attachments,  and  installing  a 
nameplate  This  aition  is  iuH:essary  to 
prevent  loose  external  power  ground 
wires,  which  could  cause  arcing  and 
overheated  wire  insulation  and 
c  onse(}ueiit  smoke/fire  in  the  cockpit. 
This  action  is  intended  to  address  the 
identified  unsafe;  condition. 
DATES:  (Comments  must  be  received  bv 
.November  17.  200,? 
ADDRESSES:  .Submit  comments  in 
triplicate  to  the  Fecieral  ,-\viation 
Administration  (FAAj.  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2003-NM- 
31-AD,  1601  Lind  Avenue.  .SVV., 
Renton.  Washington  9H05,5-405fi. 
Comments  may  be  inspec:ted  at  this 
location  between  9  a.m  and  ,3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  (Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-an/Ji- 
nprmrommfnt'U'fati^ov.  (Comments  sent 
via  fax  or  the  Internet  must  contain 

Docket  No   2003-NM-:n-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  el(H:tr(mic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000or  ASt;il  text 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  (jimmerciai  Airc:raft  Croup, 
Limg  Beai  h  Division,  JH.S.'i  Lakewood 
Boulevard,  Long  Beach,  (California 
90846.  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 


0024).  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW  ,  Renton.  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  Wheeler,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
CCertification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5344; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
(if  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  .submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-31-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  ^PRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
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FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2003-NM-31-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-^056. 

Discussion 

The  FAA  has  received  reports  of  loose 
external  power  ground  wires  at  the 
ground  stud  located  in  the  lower  nose 
left  tunnel  at  fuselage  station  Y=110.00 
bulkhead  on  certain  McDonnell  Douglas 
Model  DC-9-82  airplanes.  The  cause  of 
such  loose  wires  has  been  attributed  to 
ground  stud  buildup  loosening  due  to 
normal  airplane  vibration.  This 
condition,  if  not  corrected,  could  result 
in  arcing  and  overheated  wire  insulation 
and  consequent  smoke/fire  in  the 
cockpit. 

Other  Relevant  Rulemaking 

We  have  previously  issued  AD  2001- 
24-19,  amendment  39-12536  (66  PR 
64125,  December  12,  2001),  applicable 
to  certain  McDoimell  Douglas  airplane 
models,  as  follows: 

McDonnell  Douglas  Models 

DC-9-10,  DC-9-20,  DC-9-30,  DC-9- 
40,  and  DG-9-50  series  airplanes 

C-9  airplanes 

DC-9-81,  DC-9-82,  DC-9-83,  and 

DC-9-87  airplanes 

MD-88  airplanes 

That  AD  requires  an  inspection  to 
detect  chafing  or  overheat  damage  of  the 
electrical  wires  located  at  fuselage 
^    ikslatipn  Y=l  10.000  bulkhead  of  the  lower 
*iv'  ,>-^s?left  tunnel;  and  corrective  actions, 
'    if  necessary'.  That  AD  also  requires 
replacing  the  external  power  ground 
stud  with  a  new  ground  stud  using  new 
attachiag  parts,  torquing  new 
attachments,  and  installing  a  nameplate. 
That  AD  was  prompted  by  reports  of 
loose  external  power  ground  wires  at 
the  ground  stud  located  in  the  lower 
nose  left  tunnel  at  fuselage  station 
Y=l  10.00  bulkhead  on  McDonnell 
Douglas  Model  DC-9-82  series 
airplanes.  The  actions  specified  by  that 
AD  are  intended  to  prevent  loose 
external  power  groiuid  wires,  which 
could  cause  arcing  and  overheated  wire 
insulation  and  consequent  smoke/fire  in 
the  cockpit.   » 

Actions  Since  Issuance  of  Previous  Rule 

Since  issuance  of  that  AD,  the  FAA 
was  advised  that  one  Model  DC9-15 
airplane  (fuselage  niunber  0097)  was 
omitted  inadvertently  from  the 
applicabihty  of  AD  2001-24-19  because 
the  airplane  had  been  excluded 
inadvertently  from  the  effectivity  of 
Section  I.A.  of  McDonnell  Douglas  Alert 
Service  Bulletin  DC9-24A135,  Revision 
01,  dated  May  1,  2000,  as  cited  in  AD 
2001-24-19.  Therefore,  the  additional 
airplane  is  also  subject  to  the  same 


unsafe  condition  addressed  in  AD  2001- 
24-19. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  DC9- 
24A135.  Revision  02,  dated  January-  7, 
2003,  which  describes  procedures  that 
are  essentially  the  same  as  those 
procedures  included  in  McDonnell 
Douglas  Alert  Service  Bulletin  DC9- 
24A135.  Revision  01.  dated  May  1, 
2000.  This  revision  also  adds  an 
additional  airplane  fuselage  number  to 
the  effectivity.  No  more  work  is 
necessary  on  airplanes  changed  as 
shown  in  Revision  01  of  the  service 
bulletin.  Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Accomplishment  of  the  actions 
specified  in  AD  2001-24-19  is 
acceptable  for  compliance  with  the 
requirements  of  this  proposed  AD. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Since  this  proposed  AD  expands  the 
applicability  of  AD  2001-24-19,  the 
FAA  has  considered  a  number  of  factors 
in  determining  whether  to  issue  a  new 
AD  or  to  supersede  the  existing  AD.  The 
FAA  has  considered  the  entire  fleet  size 
that  would  be  affected  by  superseding 
AD  2001-24-19  and  the  consequent 
workload  associated  with  revising 
maintenance  record  entries.  In  light  of 
this,  the  FAA  has  determined  that  a  less 
burdensome  approach  is  to  issue  a 
separate  AD  applicable  only  to  the 
additional  airplane.  This  proposed  AD 
would  not  supersede  AD  2001-24-19; 
airplanes  listed  in  the  applicability  of 
AD  2001-24-19  are  required  to  continue 
to  comply  with  the  requirements  of  that 
AD.  This  proposed  AD  is  a  separate  AD 
action,  and  is  applicable  to  only  one 
McDonnell  Douglas  Model  DC9-15 
airplane  (fuselage  number  0097), 
certificated  in  any  category. 

Changes  to  14  CFR  Part  39/EfFect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 


of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figiu-es  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary'  costs  in 
the  airline  industry,  we  find  it  necessary- 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
S65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

The  FAA  estimates  that  1  Model  DC- 
9-15  airplane,  having  fuselage  number 
0097,  of  U.S.  registry  would  be  affected 
by  this  proposed  AD,  that  it  would  take 
approximately  2  work  hours  to 
accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $65  per 
work  hoiu.  Required  parts  would  cost 
approximately  $35.  Based  on  these 
figm-es,  the  cost  impact  of  the  proposed 
AI)  on  the  U.S.  operator  is  estimated  to 
be  $165. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  requfred  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
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on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulaforv 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  b\ 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safetv.  Safetv 

The  Proposed  Amendment 

Arx;ordingly.  pursuant  to  the 
authoritv  delegated  to  me  bv  the 
.\dministrator.  the  Federal  A\iatinn 
Administration  profioses  tii  amend  part 
39  of  the  Federal  .Aviation  Regulations 
(14  CFR  part  ::i9)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authoritv  (  itatiun  tur  part  J9 
continues  to  read  as  follows: 

.■\uthority:  4M  T  S.C.  106lg),  40113,  44-|)I 

§39.13    [Amended] 

2.  Section  .J4  1  )  i^  amended  bv 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2003-NM-31- 

AU 

Applicnbilitv  Model  DC-9-15  airplane. 
tusflage  numbHr  0097;  certificated  in  any 
categon 

Complianrr  Required  as  indicated,  unless 
accompiisht'fi  prfviously. 

To  prevent  loose  e.xternal  power  ground 
wires,  which  could  cauae  arcing  and 
overheated  wire  insulation  and  consequent 
smoke/fire  \n  'he  (  ockpit.  accomplish  the 
followint; 

Inspection 

(al  Within  18  months  after  the  effective 
date  of  this  .\D.  do  a  general  visual 
inspection  to  detect  chafing  or  overheat 
damage  of  the  electrical  wires  located  at 
fuselage  station  Y=110.000  bulkhead  of  the 
lower  nose  left  tunnel,  per  Boeing  Alert 
Service  Bulletin  DC9-24.M  J5.  Revision  02, 
dated  lanuarv  7.  200,V 

Note  1:  For  the  purposes  of  this  .AD,  a 
general  visual  inspection  is  dehned  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assemblv  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  ander  normallv 
available  lighting  (  ondifions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  mav  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  a'ea  being  checked 

Condition  1  (No  Chafing  or  Damage) 

|b)  If  no  chafing  or  overheat  damage  is 
detected  during  the  inspection  required  by 
paragraph  (a)  of  this  .\D,  within  18  months 


fitter  the  effective  date  of  this  AD.  do  the 
ac  turns  specified  in  paragraphs  (b|(l).  (b)(2), 
and  (bjl.t)  of  this  AD  per  Boeing  Alert  Service 
Bulletin  DC9-24A135,  Revision  02.  dated 
Unuarv  7.  200:i 

I  1 )  Replace  the  external  power  ground  stud 
VMth  a  new  t;rmin(i  stud  using  new  attar  hing 
parts. 

12)  Torque  the  new  dttacliments. 

(3)  Install  nameplate  (includes  applving 
silicone  (irimer  and  uihesive,  sealant) 

(Condition  2  (Chafing  or  Damage  Within 
Limits) 

(c)  If.  during  the  inspection  required  bv 
paragraph  (al  of  this  .\D.  anv  rhahng  or 
damage  is  detected  v\  ithiii  the  limits 
referenced  in  Boeing  Alert  Service  Biillelm 
DC:9-24A13.5.  Revision  02,  dated  januarv  7, 
2003,  before  further  flight,  repair  damage: 
perform  a  i:ontinuity  test  to  chei  k  the 
integrity  of  the  wiring,  and  repair  as 
applicable:  and  do  the  acti(ms  required  bv 
paragraphs  (b)(1).  (b)(2).  and  |bl|3)  of  this  AD: 
per  the  alert  service  bulletin. 

Condition  3  (Chafing  or  Damage  Bevond 
Limits) 

(d)  If,  during  the  inspection  lecjuireii  t)\ 
paragraph  (a)  of  this  AD,  any  chafing  or 
damage  is  detected  beyond  the  limits 
referenced  in  Boeing  Alert  Service  Bulletin 
DC9-24A135.  Revision  02.  dated  lanuarv  ". 
2003.  before  further  tlight.  replace  anv 
damagtfd  wire  with  a  new  wire;  perform  a 
continuity  test  to  check  the  integritv  of  the 
wiring,  and  repair  as  applicable:  and  do  ihe 
actions  required  by  paragraphs  (b)(  1).  (bl|2l. 
and  (b)(3)  of  this  AD.  per  the  alert  service 
bulletin. 

.\ccomplishmenl  of  the  .\ctions 

(e)  Accamfilisiuiienl  ot  the  .ictions 
specified  in  AD  20(ll-24-lM,  amendnieni  M- 
12536,  is  acceptable  for  compliance  with  the 
requirements  of  this  proposed  .^D 

.\lfemafive  Method.s  of  Compliance 

(fl  In  a(:<:ordan(.e  with  14  t:iR  ft  I'l   the 
Manager.  Los  Angeles  Aircraft  Certilu  aimi! 
Office,  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 

Issued  in  Renton.  Washington,  on 
September  26,  2003. 

.\li  Bahrami, 

Acting  Manager.  Transport  .\irplanp 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  03-24974  Filed  10-1-03;  8;45  am) 

BILLING  CODE  4910- t3-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-283-AD} 

RIN2120-AA64 

Airworthiness  Directives;  IMcDonnell 
Douglas  Model  DC-10-10,  DC-10-10F, 
DC-10-15,  DC-10-30,  DC-ia-30F,  DC- 
10-30F  (KC10A  and  KDC-10),  DC-10- 
40,  DC-ia-40F,  MD-10-10F,  and  MD- 
10-30F  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  McDonnell 
Douglas  transport  category  airplanes 
listed  above,  that  currently  requires  a 
one-time  detailed  inspection  to 
determine  if  wire  .segments  of  the  wire 
bundle  routed  through  the  feed-through 
on  the  aft  side  of  the  flight  engineer's 
station  are  damaged  or  chafed,  and 
corrective  ac*ions  if  necessary.  That  AD 
also  requires  revising  the  wire  bundle 
support  clamp  installation  at  the  flight 
engineer's  station.  For  certain  airplanes, 
this  action  would  require  a  new  revision 
of  the  wire  bundle  support  clamp 
installation,  and  modification  of  a 
certain  wire  bundle.  This  action  also 
would  reduc:e  the  applicability  in  the 
existing  AD.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  chafing  of  the  wire  bundle 
located  behind  the  flight  engineer's 
panel  caused  by  the  wire  bundle  coming 
in  contact  with  the  lower  edge  of  the 
feed-through,  and  consequent  electrical 
arcing,  which  could  result  in  smoke  and 
fire  in  the  i:ockpit.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
November  17.  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
283-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9—anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
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"Docket  No.  2002-NM-283-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846.  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Natalie  Phan-Tran,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L.  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712^137;  telephone  (562)  627-5343; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conwuents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "'Comments  to 
Docket  Number  2002-NM-283-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-283-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  November  8,  2001 ,  the  FAA  issued 
AD  2001-24-21,  amendment  39-12538 
(66  FR  64121,  December  12,  2001), 
applicable  to  all  McDonnell  Douglas 
Model  DC-10  series  airplanes  and 
Model  MD-10-lOF  and  -30F  series 
airplanes,  to  continue  to  require  a  one- 
time detailed  inspection  to  determine  if 
wire  segments  of  the  wire  bimdle  routed 
through  the  fefed-through  on  the  aft  side 
of  the  flight  engineer's  station  are 
damaged  or  chafed,  and  corrective 
actions  if  necessary.  That  AD  also 
requires  revising  the  wire  bundle 
support  clamp  installation  at  the  flight 
engineer's  station.  The  requirements  of 
that  AD  are  intended  to  prevent  chafing 
of  the  wire  bundle  located  behind  the 
flight  engineer's  panel  caused  by  the 
wire  bundle  coming  in  contact  with  the 
lower  edge  of  the  feed-through  and 
consequent  electrical  Eircing,  which 
could  result  in  smoke  and  fire  in  the 
cockpit. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  2001-24-21, 
the  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletins  DClO- 
24A149,  Revision  03,  dated  September 
19,  2002;  and  Revision  04,  dated  March 
26,  2003.  The  inspection  and  repair 
procedures  described  in  these  revisions 
are  identical  to  those  described  in 
Revisions  01  and  02  of  the  service 
bulletin  (which  were  referenced  in  the 
existing  AD  as  the  appropriate  sources 
of  service  information  for 
accomplishment  of  the  specified 
actions).  The  procedures  for  revising  the 
wire  bundle  support  clamp  installation 
at  the  flight  engineer's  station  described 
in  Revision  02  have  been  changed  to 
add  procedures  for  installation  and 
relocation  of  a  new  bracket  when 
revising  the  wire  bundle  support  clamp 
installation,  and  to  add  the  revision  of 
the  wire  bundle  support  clamp 
installation  at  the  first  observer's  station 
for  Group  3  airplanes,  as  specified  in 
Revision  03.  Revision  04  adds 
procedures  for  modification  of  Groups  1 


and  2  airplanes  on  which  wire  bundle 
run  (RDZ)  is  installed  and  was  changed 
as  specified  in  Revision  03  of  the  service 
bulletin. 

The  effectivity  listing  of  Revisions  03 
and  04  of  the  service  bulletin  have  also 
been  revised  to  remove  inactive 
airplanes  and  to  identify  a  new  Group 
3  (which  includes  the  MD-10-lOF  and 
MD-10-30F  airplanes),  and  a  new 
Group  4,  respectively. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  DC-10 
airplanes,  has  reviewed  all  aspects  of 
the  service  history  of  those  airplanes  to 
identify  potential  unsafe  conditions  and 
to  take  appropriate  corrective  actions. 
This  proposed  AD  is  one  of  a  series  of 
corrective  actions  identified  during  that 
process.  We  have  previously  issued 
several  other  ADs  and  may  consider 
further  rulemaking  actions  to  address 
the  remaining  identified  unsafe 
conditions. 

Explanation  of  Reqiurements  of 
Proposed  Rule 

Since  an  luisafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
t>'pe  design,  the  proposed  AD  would 
supersede  AD  2001-24-21  to  continue 
to  require  a  one-time  detailed  inspection 
to  determine  if  wire  segments  of  the 
wire  bundle  routed  through  the  feed- 
through  on  the  aft  side  of  the  flight 
engineer's  station  are  damaged  or 
chafed,  and  corrective  actions  if 
necessary'.  The  proposed  AD  also  would 
continue  to  require  revising  the  wire 
bundle  support  clamp  installation  at  the 
flight  engineer's  station.  For  certain 
airplanes,  this  action  would  require  a 
new  revision  of  the  wire  bundle  support 
clamp  installation,  and  modification  of 
a  certain  wire  bundle.  This  action  also 
would  reduce  the  applicability  in  the 
existing  AD.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  ser\'ice  bulletins 
described  previously. 

Explanation  of  Change  to  Applicability 

We  have  revised  the  applicability  of 
the  existing  AD  to  identify'  model 
designations  as  published  in  the  most 
recent  type  certificate  data  sheet  for  the 
affected  models. 

Explanation  of  Change  Made  To 
Existing  Requirements 

The  FAA  has  changed  all  references 
to  a  "detailed  visual  inspection"  in  the 
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existing  AD  to  "detailed  inspection' 
this  action. 


in 


Changes  to  14  CFR  Part  39/EffiBct  on  the 
AD 

On  luly  10.  2002,  the  FAA  issued  a 
new  version  of  14  CFT?  part  39  (67  FR 
47997.  July  22,  2002).  which  governs  the 
FAA's  airworthiness  directives  system 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD 

Change  in  Labor  Rate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  vears  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationarv  costs  in 
the  airline  industry,  we  find  it  necessarv 
to  increase  the  labor  rate  used  in  these 
calculations  from  S60  per  work  hf)ur  to 
$65  per  work  hour  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourlv  labor- 
rate. 

Cost  Impact 

There  are  approximately  412 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  ¥\.\  estimates  that 
298  airplanes  of  U.S  registry'  would  be 
affected  by  this  proposed  AD. 

The  inspection  that  is  currently 
required  by  AD  2001-24-21.  takes 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  S65  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  actions  on  U..S  operators  is 
estimated  to  be  S6vT  per  airplane. 

The  revision  of  the  wire  nundle 
support  clamp  installation  that  is 
currently  required  by  AD  2001-24-21 
takes  approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  S65  per  work  hour  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  on  I'  S. 
operators  is  estimated  to  be  SI  30  per 
airplane. 

For  Groups  1,2,  and  3  airplanes:  It 
would  take  approximately  2  work  hours 
per  airplane  to  do  the  new  revision  of 
the  wire  bundle  support  clamp 
installation,  at  an  average  labor  rate  of 
S65  per  work  hour.  Required  parts  cost 
would  be  minimal.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
installation  is  estimated  to  be  $38,740, 
or  $130  per  airplane. 

For  Group  4  airplanes:  U  would  take 
approximately  1  work  hour  per  airplane 
to  do  the  new  modification  of  the  wire 
bundle,  at  an  average  labor  rate  of  $65 


per  work  hour.  Required  parts  cost 
would  be  minimal.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
modification  is  estimated  to  be  $19,370, 
or  $65  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  af:tion.  and  that  no  operator 
would  ac:complish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  iiiipat  t  figures  discussed  in  AD 
rulemaiing  actions  represent  only  the 
time  necessary'  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
re()uire(i  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  reguhUioiis  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  gr)vernment.  Therefore, 
It  IS  determined  that  this  proposal 
would  not  have  federalism  implications 
under  fc^xecutive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12H66:  (2)  is  not 
ri   'sit;nificant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  2b,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatf)ry  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtaine<i  by 
contacting  the  Rules  Docket  at  the 
location  prtjvided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Safety 

The  Proposed  Amendment 

.Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  P'ederal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-12538  (66  FR 
64121,  December  12,  2001),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

McDonnell  Douglas:  Docket  2002-NM-283- 
AD.  Supersedes  AD  2001-24-21, 
Amendment  39-12538. 

Applicability:  Model  DC-10-10,  DC-10- 
lOF,  DC-10-15,  DC-10-30.  DC-10-30F,  DC- 
10-30F  (KClOA  and  KDC-10),  DC-lO-40. 
DC-10-40F,  MD-10-lOF,  and  MD-10-30F 
airplanes;  as  listed  in  Boeing  Alert  Service 
Bulletin  DC10-24A149.  Revision  04.  dated 
March  26.  2003:  certificated  in  any  category. 

Cnmplianre  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  the  wire  bundle 
located  behind  the  flight  engineer's  panel 
caused  by  the  wire  bundle  coming  in  contact 
with  the  lower  edge  of  the  feed-through,  and 
consequent  electrical  arcing,  which  could 
resu't  in  smoke  and  fire  in  the  cockpit, 
accomplish  the  following: 

Restatement  of  Requirements  of  AD  2001- 
24-21 

Inspection  and  Repair.  If  Necessary 

(a)  Within  1  year  after  (une  21,  2000  (the 
effective  date  of  .\D  2000-10-03,  amendment 
:i9-11727l,  perform  a  one-time  detailed 
inspection  to  determine  if  the  wire  segments 
of  the  wire  bundle  routed  through  the  feed- 
through  on  the  aft  side  of  the  flight  engineer's 
station  are  damaged  or  chafed,  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  DC10-24A149.  Revision  01.  dated 
)uly  28,  1999:  or  Boeing  Alert  Service 
Bulletin  DC1U-24A149,  Revision  02,  dated 
.\pril  5,  2001;  Revision  03.  dated  September 
19.  2002;  or  Revision  04.  dated  March  26, 
2003.  If  any  damaged  or  chafed  wire  is  found, 
prior  to  further  flight,  repair  in  accordance 
with  the  alert  service  bulletin. 

Note  1:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  pf  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required.  ' 

Revision  of  Wire  Bundle  Support  Clamp 
Installation 

(b)  Within  1  year  after  January  16,  2002 
(the  effective  date  of  AD  2001-24-21. 
amendment  39-12538),  revise  the  wire 
bundle  support  clamp  installation  at  the 
flight  engineer  s  station,  per  Boeing  Alert 
Service  Bulletin  DC10-24A149,  Revision  02, 
dated  April  5.  2001. 
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New  Requirements  ofThis  AD 

New  Revision  of  Wire  Bundle  Support  Clamp 
Installation 

(c)  Within  1  year  after  the  effective  date  of 
this  AD,  do  the  applicable  actions  specified 
in  paragraph  (c)(1),  (c)(2).  or  (c)(3)  of  this  AD, 
per  Boeing  Alert  Service  Bulletin  DClO- 
24A149.  Revision  04,  dated  March  26,  2003. 

(1)  For  Group  1  airplanes,  as  defined  in 
Boeing  Alert  Service  Bulletin  DC10-24A149. 
Revision  04,  dated  March  26,  2003:  Revise 
the  wire  bundle  support  clamp  installation  at 
the  flight  engineer's  station. 

(2)  For  Group  2  airplanes,  as  defined  in 
Boeing  Alert  Service  Bulletin  DC10-24A149, 
Revision  04,  dated  March  26,  2003:  Revise 
the  wire  bundle  support  clamp  installation  at 
the  flight  engineer's  station. 

(3)  For  Group  3  airplanes,  as  defined  in 
Boeing  Alert  Service  Bulletin  DC10-24A149, 
Revision  04,  dated  March  26.  2003:  Revise 
the  wire  bundle  support  clamp  installation  at 
the  first  observer's  station. 

Modification 

(d)  For  Group  4  airplanes,  as  defined  in 
Boeing  Alert  Service  Bulletin  DC10-24A149, 
Revision  04,  dated  March  26,  2003:  Within  1 
year  after  the  effective  date  of  this  AD, 
modify  the  wire  bundle  per  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  DC10-24A149,  Revision  04, 
dated  March  26,  2003. 

Alternative  Methods  of  Compliance 

(e)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office,  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 

Issued  in  Renton,  Washington,  on 
September  26,  2003. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-24975  Filed  10-1-03;  8:45  am] 
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Airworthiness  Directives;  Airbus  Model 
A300  B2-1C,  B2-203,  B2K--3C,  B4-2C, 
84-103,  and  84-203  Series  Airplanes; 
Model  A300  B4-«00,  84-600R,  and  F4- 
600R  (collecttvely  called  A300-600); 
and  Model  A310  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 


directive  (AD),  applicable  to  all  Airbus 
Model  A300  B2-1C,  B2-203,  B2K-3C, 
B4-2C,  B4-103,  and  B4-203  series 
airplanes,  that  currently  requires  a  one- 
time inspection  of  the  space  between 
the  fuel  quantity  indication  (FQI)  probes 
and  any  adjacent  structures  for 
minimum  clearance,  and  corrective 
action  if  necessary.  This  action  would 
expand  the  applicability  in  the  existing 
AD  and  would  require  the  subject  one- 
time inspection  on  the  additional 
airplanes.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
the  possibility  of  electrical  arcing  to  the 
fuel  tank  if  the  airplane  should  be  struck 
by  lightning.  Such  arcing  could  create  a 
potential  ignition  source  within  the  fuel 
tank  and  an  increased  risk  of  a  fuel  tank 
explosion  and  fire.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
November  3,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
113-AD,  1601  land  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-113-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 


they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  conunents  received. 

Subnfiit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-113-AD." 
Xbe  postcard  will  be  date  stamped  and 
rettimed  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-113-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  June  19,  2001,  the  FAA  issued  AD 
2001-13-09,  amendment  39-12289  (66 
FR  34088,  Jvme  27,  2001),  applicable  to 
all  Airbus  Model  A300  B2-1C,  B2-203, 
B2K-3C,  B4-2C,  B4-103,  and  B4-203 
series  airplanes,  to  require  a  one-time 
inspection  of  the  space  between  the  fuel 
quantity  indication  (FQI)  probes  and 
any  adjacent  structures  for  minimum 
clearance,  and  corrective  action  if 
necessary.  That  action  was  prompted  by 
the  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
requirements  of  that  AD  are  intended  to 
prevent  the  possibility  of  electrical 
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arcing  to  the  fuel  tank  if  the  airplane 
should  be  struck  by  lightning 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  2001-13-09. 
the  Direction  Generale  de  TAviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France,  has 
mandated  the  one-time  inspection 
required  by  the  existing  AD  (which  is 
applicable  to  Model  .^300  B2-1C,  B2- 
203,  B2K-3C,  and  A300  84  series 
airplanes)  for  Model  .^310  and  Model 
A300  84-600.  84-600R.  and  F4-600R 
(collectively  called  A30(>-600)  series 
airplanes,  and  e.xpanded  the 
applicability  to  include  those  airplanes. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A30O-28-O080,  Revision  01.  dated 
September  3.  2001  (the  original  issue  of 
the  service  bulletin  was  referenced  in 
the  existing  .AD  for  accomplishment  of 
the  referenc;ed  ac:tions)   Revision  01  hd^ 
no  substantial  changes  from  the  origiiidl 
issue 

Airbus  also  has  issued  Service 
Bulletins  A30O-28-b065.  dated  March 
29.  2001:  Revision  01.  dated  August  31. 
2001;  and  Revision  02.  dated  Augu^t  1 
2002  (for  Model  .\300-600  series 
airplanes);  and  ,\310-28-2145,  dated 
August  21.  2001  (for  Model  A3 10  series 
airplanes).  The  servu;e  bulletins 
describe  procedures  for  inspecting  the 
FQI  probes  to  make  sure  that  there  is  a 
minimum  clearance  of  3  0  mm  (0  1 IH 
in.)  between  each  FQI  probe  and  dn\ 
adjacent  structure  and/ or  component  in 
the  wing  fuel  tanks,  and  adjustment  of 
the  clearance  space  if  necessan* 

The  DGAC  classified  these  service 
bulletins  as  mandatorv  and  issued 
French  airworthiness  directive  2002- 
170(81.  dated  April  3,  2002.  in  order  to 
ensure  the  continued  dirwurthiness  of 
these  airplanes  in  France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  dnd  are  type 
certificated  for  operation  in  the  Inited 
States  under  the  provisions  of  section 
21  29  of  the  Federal  Aviation 
Regulations  (14  CFR  21  291  and  the 
applicable  bilateral  airworthiness 
agreement  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  us  informed  of  the  situation 
described  above.  We  have  examined  the 
findings  of  the  DG.-\C.  reviewed  all 
available  information,  and  determined 
that  .\D  action  is  ner:essarv  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  Inited  States. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  2001-13-09  to  continue 
to  recjuire  a  one-time  inspection  of  the 
spac;e  between  the  fuel  quantity 
indication  (FQI)  probes  and  any 
adjacent  structures  for  minimum 
clearance,  and  c:orrective  action  if 
necessary  The  proposed  AD  also  would 
expand  the  applic;abi!ity  in  the  existing 
AD  and  would  require  the  subject  one- 
time inspection  on  the  additional 
dirplanes  The  actions  would  be 
required  to  be  accomplished  in 
ac:cordance  with  the  service  bulletins 
described  previously 

Changes  to  14  CFR  Part  39/Effect  on  the 
AD 

Oil  |ul\  10.  2002.  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
luly  22.  2002),  which  governs  the  FAA's 
airworthiness  directives  system.  The 
regulation  now  includes  material  that 
reldtes  to  altered  products,  special  flight 
permits,  and  alternative  methods  of 
compliance  (AMOCs).  Because  we  have 
now  inciluded  this  material  in  part  39, 
only  the  office  authorized  to  approve 
A.M( K;s  is  identified  in  each  individual 
AD 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  t:osts  to  operators.  To 
account  for  yarlou.^  inflaticmary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  frcm  $60  per  work  hour  to 
S6.S  per  work  hour  The  c;ost  impact 
information,  below,  refiects  this 
increase  in  the  specified  hourly  labor 
rate 

Cost  Impact 

I'luin;  are  apprcjximately  1 15 
airplanes  of  U.S.  registry  that  would  be 
af fee  ted  by  this  proposed  AD 

The  inspection  that  is  currently 
required  by  AD  2001-13-09  takes 
■ipproximatelv  7  work  hours  per 
airplane  to  dccnmplish.  at  dn  average 
labor  rate  of  .SH.'i  per  work  hour   Based 
on  these  figures,  the  cost  impact  of  the 
currently  requinnl  inspection  is 
estim.ited  to  he  S455  per  airplane. 

It  would  take  approximately  5  work 
hours  p.-r  airplane  to  accomplish  the 
new  insptM  tion.  specified  in  .Airbus 
Service  Bulletin  A3 10-28-21 4,5.  at  an 
average  labor  rate  of  56.5  per  work  hour. 
Based  on  these  figures,  the  cost  impact 


of  this  proposed  inspection  is  estimated 
to  be  $325  per  airplane. 

It  would  take  approximately  10  work 
hours  per  airplane  to  accomplish  the 
new  inspection  of  the  wing  fuel  tank, 
and  approximately  5  work  hours  per 
airplane  to  accomplish  the  new 
inspection  of  the  trim  fuel  tank, 
specified  in  Airbus  Service  Bulletin 
A300-28-6065,  at  an  average  labor  rate 
of  $65  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  these 
proposed  inspections  is  estimated  to  be 
$650  per  wing  fuel  tank,  and  $325  per 
trim  fuel  tank,  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic:  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
rt^gulatory  evaluation  prepared  for  this 
ac:tion  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
c:ontacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
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Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-12289  (66  FR 
34088.  June  27,  2001),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Airbus:  Docket  2002-NM-113-AD. 
Supersedes  AD  2001-13-09, 
Amendment  39-12289. 

Applicabilitv:  All  Model  A300  B2-1C,  B2- 
203.  B2K-3C,  'B4-2C.  B4-103,  and  B4-203 
series  airplanes;  Model  A300  B4-600,  B4- 
600R.  and  F4-600R  (collectively  called 
A30O-60O)  series  airplanes  except  those  on 
which  Airbus  Modification  12278  has  been 
accomplished  in  production;  and  Model 
.^310  series  airplanes  except  those  on  which 
Airbus  Modification  12248  has  been 
accomplished  in  production;  certificated  in 
any  category'. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  possibility  of  electrical 
arcing  to  the  fuel  tank  if  the  airplane  should 
be  struck  by  lightning,  which  could  create  a 
potential  ignition  source  within  the  fuel  tank 
and  an  increased  risk  of  a  fuel  tank  explosion 
and  fire,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  2001- 
13-09 

Inspection 

(a)  For  Model  A300  B2-1C,  B2-203,  B2K- 
3C,  and  A300  B4  series  airplanes:  Within 
4,000  flight  hours  after  August  1,  2001  (the 
effective  date  of  AD  2001-13-09,  amendment 
39-12289),  inspect  the  clearance  space  from 
each  fuel  quantity  indication  (FQI)  probe  to 
any  adjacent  structure  or  metallic 
component,  in  accordance  with  Airbus 
Service  Bulletin  A300-28-0080,  dated 
September  28,  2000;  or  Revision  01,  dated 
September  3,  2001. 

New  Requirements  of  This  AD 

Detailed  Inspection 

[h]  For  Model  A300-600  and  A310  series 
airplanes:  Within  4,000  flight  hours  after  the 
effective  date  of  this  AD;  do  a  detailed 
inspection  of  the  clearance  space  from  each 
FQI  probe  to  any  adjacent  structure  or 
metallic  component,  in  accordance  with 
Airbus  Service  Bulletin  A300-28-6065, 
dated  March  29,  2001;  Revision  01,  dated 
August  31,  2001;  or  Revision  02,  dated 
August  1,  2002;  or  Airbus  Service  Bulletin 
A310-28-2145,  dated  August  21,  2001;  as 
applicable. 

Note  1:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 


structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lifting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Clearance  Adjustment 

(c)  If,  during  any  inspection  required  by 
this  AD,  the  clearance  between  any  probe 
and  its  adjacent  parts  is  less  than  3.0  mm 
(0.118  in.),  as  described  in  Airbus  Service 
Bulletin  A300-28-0080,  dated  September  28. 
2000;  or  Revision  01,  dated  September  3, 
2001;  or  A300-28-6065,  dated  March  29, 
2001;  Revision  01,  dated  August  31,  2001;  or 
Revision  02,  dated  August  1,  2002:  or  A310- 
28-2145,  dated  August  21,  2001:  Before 
further  flight,  adjust  the  position  of  the  FQI 
probe  in  accordance  with  paragraph  3.C.  of 
the  Accomplishment  Instructions  of  the 
applicable  service  bulletin. 

Alternative  Methods  of  Compliance 

(d)(1)  In  accordance  with  14  CFR  39.19,  the 
Manager,  International  Branch,  ANM-116, 
FAA,  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 

(2)  Alternative  methods  of  compliance, 
approved  previously  per  AD  2001-13-09, 
amendment  39-12289,  are  approved  as 
alternative  methods  of  compliance  with 
paragraph  (a)  of  this  AD. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2002- 
170(B),  dated  April  3,  2002. 

Issued  in  Renton,  Washington,  on 
September  26,  2003. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-87-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Empresa 
Brasileira  de  Aeronautics  S.A. 
(EMBRAER)  Model  EMB-120  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
EMBRAER  Model  EMB-120  series 
airplanes,  that  currently  requires 
revising  the  airplane  flight  manual 


(AFM),  and  either  installing  hydraulic 
tube  assemblies  incorporating  a  check 
valve,  or  visually  inspecting  the  check 
valve  if  already  installed  and 
performing  corrective  actions  if 
necessary'.  This  action  would  add 
airplanes  to  the  applicability  of  the 
existing  AD.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  the  landing  gear  doors  from 
becoming  blocked  from  opening  during 
application  of  emergency  procedures  in 
the  event  of  a  loss  of  hydraulics.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
Novembers,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
87-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Mondav  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-87-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER).  P.O.  Box  343— CEP  12.225. 
Sao  Jose  dos  Campos — SP,  Brazil.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Thompson.  Aerospace  Engineer. 
International  Branch.  ANM-116.  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-1175: 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
vkTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
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considered  before  takinj^  action  on  the 
proposed  rule  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  (.omphance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  .\D  is  being 
requested. 

•  Include  justification  (eg.  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  folhjwing 
statement  is  made:  "Comments  tn 
Docket  Number  2002-\M-87-AD 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


The 


Availability  of  NPRMs 

Any  person  mav  obtain  a  copy  of  this 
NTRM  by  submitting  a  recjuest  to  the 
FAA,  Transport  Airplane  Directorate, 
.\NM-114.  Attention  Rules  Docket  No. 
2002-NM-H7-AD.  1601  Lind  Avenue, 
SVV  ,  Renton,  Washington  y8()5.'3-4056 

Discussion 

On  September  2R.  2000.  the  FAA 
issued  AD  2000-20-05.  amendment  39- 
11916  (65  FR  59708,  0{  toher  ti.  2000), 
applicable  to  certain  EMBR.-\FR  Model 
EMB-120  series  airplanes  Th.it  AD 
requires  revising  the  airplane  flight 
manual  (AFM),  and  either  installing 
hydraulic  tube  assemblies  inc:nrporating 
a  check  valve,  or  visuallv  inspecting  the 
check  valve  if  alreadv  installed  and 
performing  corrective  actions  if 
necessary.  That  action  was  prompted  bv 
a  report  indicating  that,  in  the  event  of 
the  loss  of  pressure  in  the  green 
hydraulic  system,  it  the  present  AFM 
"free-fall"  operational  procedure  was 
not  followed,  there  was  a  posMhility 
that  the  landing  gear  doors  mav  not 
open.  The  requirements  of  that  AD  are 
intended  to  prevent  the  landing  gear 
doors  from  becoming  blocked  frf)m 
opening  during  application  of 


emergency  procedures  in  the  event  of  a 

loss  of  hydraulics. 

Actions  Since  Issuance  of  Previous  AD 

Since  the  issuance  of  that  AD.  the 
Departmento  de  Aviacao  Civil  (DAC), 
which  is  the  airworthiness  authority  for 
Brazil,  advised  the  FAA  that  additicmal 
airplanes  are  subject  to  the  same  unsafe 
condition. 

Explanation  of  Relevant  Service 
Information 

Since  the  issuance  of  AD  2000-20-05. 

Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER)  has  issued  Service  Bulletin 
120-32-0077,  c:hange  03,  dated  August 
3,  2001.  which  describes  the  same 
inspection  and  installation  procedures 
as  those  specified  in  Service  Bulletin 
120-32-0077,  Change  02,  dated 
December  23,  1997  fihange  02  of  the 
service  bulletin  was  cited  in  AD  2000- 
2ft-05  as  the  appropriate  source  of 
service  informati(jn.  The  relevant 
change  in  (Change  03  of  the  service 
bulletin  is  that  the  effectivity  listing  has 
been  changed  to  include  new  serial 
numbers  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
IS  intended  to  adequately  address  the 
identified  unsafe  condition. 

The  DAC^  classified  this  service 
bulletin  as  mandaiory  and  issued 
Brazilian  airworthiness  directive  97-05- 
03R3.  effective  date  October  2,  2001,  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  Brazil.  The  Brazilian 
AD  also  mandates  incorporation  of  an 
AF"M  revision  of  abnormal  landing  gear 
extension  procedures. 

FAA's  (  J)nc:lusions 

This  airplane  model  is  manufactured 
in  Brazil  and  is  tvpe  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21 .29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement   Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DAC  has  kept  the  FAA  informed  of 
the  situation  desrxibed  above.  The  FAA 
has  examined  the  findings  of  the  DAC, 
reviewed  ,,11  a\ailal)le  information,  and 
determined  that  AD  at:tion  is  necessary 
for  products  of  this  type  design  that  are 
certificated  fur  operation  in  the  United 
States 

Explanation  of  Requirements  of 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  i>  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  2000-20-05  to  continue 
to  require  revising  the  airplane  flight 


manual  (AFM),  and  either  installing 
hydraulic  tube  assemblies  incorporating 
a  check  valve,  or  visually  inspecting  the 
check  valve  if  already  installed  and 
performing  corrective  actions  if 
necessary.  The  actions  would  be 
required  to. be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously.  This  action  would 
also  add  airplanes  to  the  applicability  of 
the  existing  AD. 

Changes  to  the  Applicability  of  the 
Existing  AD 

This  proposed  AD  would  expand  the 
applicability  from  affected  airplanes  as 
listed  in  EMBRAER  Service  Bulletin 
120-32-0077,  Change  02,  dated 
December  23,  1997,  to  include  affected 
airplanes  as  listed  in  EMBRAER  Service 
Bulletin  120-32-0077,  Change  03,  dated 
August  3.  2003. 

Explanation  of  Change  Made  to  Existing 
Requirements 

The  FAA  has  changed  all  references 
to  a  "visual  inspection"  in  the  existing 
AD  to  "general  visual  inspection"  in 
this  action.  Also,  the  definition  of  a 
"general  visual  inspection"  has  been 
included  in  this  action. 

Cost  Impact 

There  are  approximately  219 
airplanes  of  U.S.  registry  that  would  be 
affected  by  this  proposed  AD.  This 
proposed  AD  adds  no  new 
requirements,  but  only  adds  airplanes  to 
the  applicability  of  the  existing  AD. 
This  proposed  AD  adds  no  new 
economic  burden  on  affected  operators, 
but  since  issuance  of  AD  2000-20-05. 
the  estimated  labor  rate  has  increased 
from  S60  to  $65  per  work  hour,  and  the 
estimated  cost  for  required  parts  has 
increased  from  $2,021  to  $2,129.  The 
current  costs  associated  with  this 
proposed  AD  are  otherwise  reiterated  in 
their  entirety  as  follows  for  the 
convenience  of  affected  operators: 

The  AFM  revision  that  is  currently 
required  by  AD  2000-20-05,  and 
retained  in  this  proposed  AD,  takes 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $65  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  AFM  revision  on  U.S. 
operators  is  estimated  to  be  $14,235.  or 
S65  per  airplane. 

The  general  visual  inspection  that  is 
currently  required  by  AD  2000-20-05, 
and  retained  in  this  proposed  AD.  takes 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $65  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  general  visual  inspection  on 
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U.S.  operators  is  estimated  to  be 
$14,235,  or  $65  per  airplane. 

The  installation  of  hydraulic  tube 
assemblies  that  include  check  valves 
that  is  currently  required  by  AD  2000- 
20-05.  and  retained  in  this  proposed 
AD.  takes  approximately  2  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $65  per  work  hour. 
Required  parts  cost  approximately 
S2,129  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  actions  on  U.S.  operators  is 
estimated  to  be  $494,921,  or  $2,259  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figm-es  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  luider  the  DOT 
Regulatory  Policies  and  Procedvu^s  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting -the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11916  (65  FR 
59708,  October  6,  2000),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Empresa  Brasileira  Oe  Aeronautica  S.A. 

(ENfBRAER):  Docket  2O02-NM-87-AD. 

Supersedes  AD  2000-20-05, 

Amendment  39-11916. 
Applicability:  Model  EMB-120  series 
airplanes  as  listed  in  EMBRAER  Service 
Bulletin  120-32-0077,  Change  03,  dated 
August  3,  2001:  certificated  in  any  category. 
Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  landing  gear  doors  from 
becoming  blocked  from  opening  during 
application  of  emergency  procedures  in  the 
event  of  a  loss  of  hydraulics,  accomplish  the 
following: 

Restatement  of  Requirements  of  AD  2000- 
20-05 

Airplane  Flight  Manual  (AFM)  Revision 

(a)  For  airplanes  subject  to  AD  2000-20- 
05:  Within  10  flight  hours  after  November  13, 
2000  (the  effective  date  of  AD  2000-20-05, 
amendment  39-11916),  revise  the 
"Emergency  Procedures"  and  "Abnormal 
Procedures"  sections  of  the  airplane  flight 
manual  (AFM)  by  inserting  into  the  AFM  a 
copy  of  EMB-120  AFM  120/794,  Revision  45, 
dated  October  14,  1996. 

Note  1:  Airplanes  subject  to  AD  2000-20- 
05  are  those  listed  in  EMBRAER  Service 
Bulletin  120-32-0077,  Change  02,  dated 
December  23, 1997. 

Inspection  and  Corrective  Actions 

(b)  For  airplanes  subject  to  AD  2000-20- 
05,  on  which  the  check  valve  has  been 
installed  in  accordance  with  EMBRAER 
Service  Bulletin  120-32-0077,  dated 
February  7,  1997:  Within  100  flight  hours 
after  November  13,  2000,  conduct  a  general 
visual  inspection  to  detect  the  check  valve 
flow  direction  in  accordance  with  EMBRAER 
Service  Bulletin  120-32-0077.  Change  02, 
dated  December  23,  1997;  or  Change  03, 
dated  August  3,  2001.  If  the  check  valve  is 
installed  incorrectly,  prior  to  further  flight, 
reinstall  the  check  valve  in  the  proper 
position  in  accordance  with  Change  02  or 
Change  03  of  the  service  bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 


touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

(c)  For  airplanes  subje<;t  to  AD  2000-20- 
05.  that  are  not  equipped  with  the  check 
valve  installed  in  accordance  with  EMBR.\ER 
Ser\'ice  Bulletin  120-32-0077,  dated 
February  7,  1997;  or  Change  01,  dated 
September  25.  1997;  or  Change  02,  dated 
December  23.  1997;  or  Change  03,  dated 
August  3,  2003:  Within  2,000  flight  hours 
after  November  13,  2000,  install  hydraulic 
tube  assemblies  incorporating  a  check  valve 
in  accordance  with  Ser\'ice  Bulletin  120-32- 
0077,  Change  01,  dated  September  25,  1997; 
Change  02,  dated  December  23,  1997;  or 
Change  03,  dated  August  3,  2001. 

New  Requirements  of  This  AD 

Note  3:  Airplanes  not  subject  to  AD  2000- 
20-05  are  those  airplanes  added  by  Change 
03  of  EMBRAER  Service  Bulletin  120-32- 
0077,  dated  August  3,  2001. 

Airplane  Flight  Manual  (AFM)  Revision 

(d)  Foi  airplanes  not  subject  to  AD  2000- 
20-05:  Within  10  flight  hours  after  the 
effective  date  of  this  AD.  revise  the 
"Emergency  Procedures"  and  "Abnormal 
Procedures"  sections  of  the  airplane  flight 
manual  (AFM)  bv  inserting  into  the  AFM  a 
copy  of  EMB-12b  AFM  120/794.  Revision  45, 
dated  October  14,  1996. 

Inspection  and  Corrective  Actions 

(e)  For  airplanes  that  are  not  subject  to  AD 
2000-20-05,  and  on  which  the  check  valve 
has  been  installed  in  accordance  with 
EMBRAER  Service  Bulletin  120-32-0077, 
dated  February  7,  1997;  Within  100  flight 
hours  after  the  effective  date  of  this  AD, 
accomplish  all  of  the  applicable  actions  in 
accordance  with  the  Accomplishment 
Instructions  of  EMBRAER  Service  Bulletin 
120-32-0077.  Change  03,  dated  August  3, 
2001. 

.  (f)  For  airplanes  not  subject  to  AD  2000- 
20-05,  on  which  the  check  valve  has  not 
been  installed  in  accordance  with  EMBRAER 
Service  Bulletin  120-32-0077,  dated 
February  7, 1997;  or  Change  01,  dated 
September  25.  1997;  or  Change  02,  dated 
December  23,  1997:  Within  2,000  flight  hours 
after  the  effective  date  of  this  AD,  accomplish 
all  of  the  applicable  actions  in  accordance 
with  the  Accomplishment  Instructions  of 
EMBRAER  Ser\'ice  Bulletin  120-32-0077, 
Change  03,  dated  August  3,  2001, 

(g)  Accomplishment  of  the  specified 
actions  before  the  effective  date  of  this  AD 
per  EMBRAER  Service  Bulletin  120-32- 
0077,  Change  01,  dated  September  25,  1997; 
or  Change  02,  dated  December  23,  1997;  is 
considered  acceptable  for  compliance  with 
the  applicable  requirements  of  paragraphs  (e) 
and  (0  of  this  AD, 

Alternative  Methods  of  Compliance 

(h)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Internationa!  Branch,  ANM-116, 
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Transport  Airplane  Directorate,  FAA.  is 
authorized  to  approve  alternativH  method'^  of 
compliance  for  this  .AD 

Note  4:  The  subject  of  this  .\D  is  addressed 
in  Brazilian  airworthiness  direc  live  97-05- 
03R:!.  dated  October  2.  JOOl 

Issued  ill  Reiiton.  Washington,  on 
September  je.   2U03. 

.\li  Bahrain  i. 

Acting  Managfr  Transport  Airplane 
Dircrtonitf.  Aircraft  Certification  Service. 
;KK  Do.    0  )-J497Hl  Filed  10-1-03;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

DEPARTMENT  OF  THE  TREASURY 

19  CFR  Part  191 
RIN1515-AD32 

Merchandise  Processing  Fees  Eligible 
To  Be  Claimed  as  Certain  Types  of 
Drawt>ack  Based  on  Substitution  of 
Finished  Petroleum  Derivatives 

AGENCY:  Customs  and  Border  Protection, 

Homeland  Security;  TrHasur\ 

ACTION:  Notice  of  proposed  rulemaking 

SUMMARY:  This  document  proposes  to 

amend  the  Customs  Regulations  to 
provide  that  merchandise  processing 
fees  are  eligible  to  be  claimed,  in  limited 
circumstantf's.  as  drawback  based  nn 
substitution  of  finisfied  petroleum 
derivatives.  The  proposed  amendnu'iit^ 
are  consistent  with  a  court  decision  in 
which  mer(  haniiise  pro(;essing  fees 
were  found  to  be  eligible  to  be  claimed 
as  unused  merchandise  drawback.  As 
drawback  based  on  substitution  of 
tinished  petroleum  derivatives  is.  in 
limited  circumstances,  treated  ir  the 
same  manner  as  unused  merchandise 
drawback,  the  amendments  to  the 
Customs  Regulations  proposed  in  this 
document  reflect  that  merchandise 
processing  fees  are  also  eligible  to  be 
claimed  as  drawback  in  these 
circumstances. 

DATES:  Comments  must  be  received  on 

or  before  December  1.  2003, 
ADDRESSES:  Written  (  omments  may  be 

submitted  to  Bureau  of  (aistoms  and 
Border  Protection,  Offic  e  of  Regulation^ 
ii  Rulings.  .Attention   Regulations 
Branch.  1300  Pennsylvania  .Avenue 
NW..  Washington.  DC  20229,  .Submitted 
comments  may  be  inspectecf  at  Bureau 
of  Customs  and  Border  Protection.  794 
9th  Street,  WV  .  Washington.  DC.  during 
regular  business  hours  .Arrangements  to 


inspect  submitted  ccimments  should  be 
made  in  advance  bv  calling  Mr.  Joseph 
Clark  at (202)  572-8768. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Rosoff.  Chief.  Duty  and 
Refund  Determinaticms  Branch.  Office 
of  Regulations  and  Rulings.  Bureau  of 
Customs  and  Border  Protection.  Tel. 
(202) 572-8807 
SUPPLEMENTARY  INFORMATION: 

Background 

\ft'n  hiintjisf  Processing  Fees 

Merc:handise  processing  fees  are  fees 
charged  and  collected  for  the  processing 
ot  mere  handise  that  is  formally  entered 
or  released  into  the  Cnited  States.  See 
19  U.S.C.  58c(a)(9)(A).  Merchandise 
processing  fees  art!  assessed  as  a 
per(  eiitage  of  the  \al lie  of  the  imported 
men  handise  ,is  iletermined  under  19 
U.S.C.  1401a 

Menhandise  Processing  Fees  Eligible  Tn 
Be  Clainifd  as  DnnvlHick 

Section  31  )  of  the  Tariff  .Ac  t  of  1930. 
as  amended.  1 19  U.S.C.  1313).  c;oncerns 
dr  iwbac  k  and  refunds  Drawback  is  a 
refund  of  certain  duties,  taxes  and  fees 
paid  by  the  iiii[){)rter  of  record  and 
granted  to  a  drawback  claimant  under 
specific  (onditions 

In  Trsfinrt  Oil  v    I 'nited  States.  1H5 
F  id  1291  (Fed  (if    1999),  the  Court  of 
.\ppeals  tor  the  Fedenil  Circ  uit  (CAFC) 
held  th.it  mer(  handise  [)ro( cssing  fees 
were  assessed  under  Federal  law  and 
impostni  h\  reason  of  importation  and 
therefore  eligible  to  be  claimed  a.s 
unused  men  handise  drawbac  k  pursuant 
In  IM  r  ,S  (.    1313(j) 

Subsjction  (p)  of  19  C.S.C.  1313 
authorizes  drawback  that  is  based  on 
"substitution  of  finished  petroleum 
derivatives,"  Subse;  tion  [p)(4)(B)  of  19 
U.S.C.  1313,  m  pertinent  part,  limits  the 
amount  of  drawbac  k  payable  under  this 
subsection  to  the  amount  of  drawback 
that  would  be  attributable  to  the  artic:le 
"it  imported  under  lsubsec:tion 
1313(p)(2)(A)(iii)or(iv)|  had  the  chum 
qualified  for  drawtnick  under  •subsection 
fjl"  (emphasis  added  | 

Sub.'^ection  1313(p)(2)(A)(iii)  requires 
that  the  exporter  of  the  exported  ailicle 
had  irnjiorted  the  ciualified  article  in  a 
c{uantitv  e(|ual  to  or  greater  than  the 
quantity  ot  the  exported  article. 
Subsection  1313(p)(2)(A)(iv)  requires 
th;it  the  exporter  of  the  exported  article 
had  pure  based  or  h.id  exchanged, 
direc  tl\  or  indirectly,  an  imported 
qualified  artic  le  fnun  an  importer  in  a 
quaiitit\  ecjual  to  or  greater  than  the 
quantity  of  the  exported  article- 

The  language  "had  the  c:Iaim  qualified 
for  drawback  under  subsection  (j)" 
reflects  that  drawback  is  payable  under 


1313(p)(2)(A)(iii)  or  (iv)  pursuant  to  the 
same  formula  set  forth  in  subsection 
1313(j),  i.e..  the  amount  of  drawback 
payable  under  19  U.S.C.  1313(j)  is  not 
to  exceed  99  percent  of  any  duty,  tax, 
or  foe  imposed  under  Federal  law 
because  of  the  imported  article's 
importation.  It  is  noted  that  "drawback 
payable  ■  pursuant  to  19  U.S.C. 
13'l3{p)(2)(A)(iii)  or  (iv)  includes 
merchandise  processing  fees. 

It  follows,  therefore,  that  as  the  CAFC 
has  determined  that  merchandise 
processing  fees  are  eligible  to  be 
claimed  as  drawback  pursuant  to  19 
U.S,C,  1313(j),  such  fees  are  also  eligible 
to  be  claimed  as  drawback  when 
drawback  is  based  on  substitution  of 
finished  petroleum  derivatives  pursuant 
to  19  U.S,C.  1313(p)(2)(A)(iii)  or  (iv). 

Proposed  Amendments  to  the  Customs 
Regulations 

The  Texport  Oil  decision  is  reflected 
in  the  Customs  Regulations  at  §§  191,3 
and  191.51,  tiee%7  FR  48547  (July  25. 
2002),  in  which  a  final  rule  was 
published  amending  the  Customs 
Regulations  to  reflect  that  merchandise 
processing  fees  are  eligible  to  be 
claimed  as  unused  merchandise 
drawbac:k  pursuant  to  19  U.S.C,  1313(j), 

In  order  to  reflect  that  the  court's 
holding  is  applicable,  in  limited 
circumstances,  to  drawback  based  on 
substitution  of  finished  petroleum 
derivatives,  this  document  proposes  to 
further  amend  the  Customs  Regulations, 

Explanation  of  Amendments 

It  is  proposed  to  amend  §§  191.3(a)(4). 
191.3(b)(2),  191, 51(b)(2)  and  191.171  of 
the  Customs  Regulations  (19  CFR  191,3, 
191.51  and  191.171)  to  provide  that 
merchandise  processing  fees  are  eligible 
to  be  c;laimed  as  drawback  when  the 
basis  for  drawback  is  the  substitution  of 
finished  petroleum  derivatives  pursuant 
to  19  U.S.C.  1313(p)(2)(A)(iii)  or  (iv).  A 
more  detailed  explanation  of  the 
proposed  amendments  is  set  forth 
b(>low 

Amendment  to  ,<?'  191.3  of  the  Customs 
Regulations 

Section  191, 3(a)(4)  of  the  Customs 
Regulations  provides  that  merchandise 
processing  fees  for  unused  merchandise 
draw^back  pursuant  to  19  U.S.C,  1313(j) 
are  subject  to  drawback.  As 
merchandise  processing  fees  are  eligible 
to  be  claimed  as  drawback  for 
substitution  of  fi.nished  petroleum 
derivatives  pursuant  to  19  U.S.C. 
1313(p)(2)(A)(iii)  or  (iv),  it  is  proposed 
to  amend  §  191.3(a)(4)  accordingly. 

Conversely.  §  191.3(b)(2)  of  the" 
Customs  Regulations  lists  the  types  of 
duties  and  fees  that  are  not  subject  to 
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drawback,  and  specifically  excepts 
merchandise  processing  fees  where 
unused  merchandise  drawback  is 
claimed. 

For  the  reasons  stated  above,  it  is 
proposed  that  this  provision  be 
amended  to  include  an  exception  for 
merchandise  processing  fees  where 
drawback  is  claimed  for  substitution  of 
finished  petroleum  derivatives  pursuant 
to  19  U.S.C.  1313{p)(2)(A)(iii)  or  (iv). 

Amendment  to  §191.51 

Section  §  191.51(b)(2)  of  the  Customs 
Regulations  sets  forth  the 
apportionment  calculation  to  be  used 
when  determining  the  amount  of 
merchandise  processing  fee  eligible  for 
drawback.  It  is  proposed  to  amend 
§  191.51(b)(2)  to  include  reference  to 
drawback  for  substitution  of  finished 
petroleum  derivatives  pursuant  to  19 
U.S.C.  1313(p)(2)(A)(iii)  or  (iv). 

Amendment  to  §191.171 

Finally,  it  is  proposed  to  amend 
§  191.171  of  the  Customs  Regulations, 
which  describes  the  drawback 
allowance  for  substitution  of  finished 
petroleum  derivatives,  to  add  a  new 
subsection  (c)  which  sets  forth  the 
conditions  when  merchandise 
processing  fees  will  be  eligible  for 
drawback  pursuant  to  19  U.S.C. 
1313(p)(2)(A)(iii)or(iv). 

Comments 

Before  adopting  this  proposal  as  a 
final  rule,  consideration  will  be  given  to 
any  written  comments  timely  submitted 
to  CBP.  including  comments  on  the 
clarity  of  this  proposed  rule  and  how  it 
may  be  made  easier  to  understand. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  §  103.11(b)  of  the 
Customs  Regulations  (19  CFR 
§  103.11(b)),  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  Bureau  of 
Customs  and  Border  Protection,  799  9th 
St..  NW..  Washington,  DC. 
Arrangements  to  inspect  submitted 
comments  should  be  made  in  advance 
by  calling  Mr.  Joseph  Clark  at  (202)  572- 
8768. 

The  Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Because  these  proposed  regulatory 
changes  conform  the  Customs 
Regulations  to  reflect  the  full  scope  of 
a  recent  decision  by  the  Court  of 
Appeals  for  the  Federal  Circuit, 
pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  it  is  certified  that,  if  adopted,  the 


proposed  amendments  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Further,  these 
proposed  amendments  do  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  Executive  Order 
12866. 

Drafting  Information 

The  principal  author  of  this  document 
was  Ms.  Suzanne  Kingsbury,  Office  of 
Regulations  and  Rulings,  Bureau  of 
Customs  and  Border  Protection. 
However,  personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  191 

Claims,  Commerce,  Customs  duties 
and  inspection.  Drawback. 

Proposed  Amendments  to  the 
Regulations 

For  the  reasons  stated  above,  it  is 
proposed  to  amend  part  191  of  the 
Customs  Regulations  (19  CFR  part  191) 
as  follows: 

PART  191— DRAWBACK 

1.  The  general  authority  citation  for 
part  191  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66.  1202 
(General  Note  23,  Harmonized  Tariff 
Schedule  of  the  United  States),  1313.  1624. 

2.  Section  191.3(a)(4)  and  (b)(2)  are 
revised,  and  the  introductory  texts  of 
paragraphs  (a)  and  (b)  are  republished  to 
read  as  follows: 

§  1 91 .3    Duties  and  fees  subject  or  not 
subject  to  drawtMck. 

(a)  Duties  and  fees  subject  to 
drawback  include: 

***** 

(4)  Merchandise  processing  fees  (see 
§  24.23  of  this  chapter)  for  merchandise 
subject  to  unused  merchandise 
drawback  pursuant  to  19  U.S.C.  1313(j). 
or  merchandise  subject  to  drawback  for 
substitution  of  finished  petroleum 
derivatives  pursuant  to  19  U.S.C. 
1313(p)(2)(A)(iii)or(iv). 

(b)  Duties  and  fees  not  subject  to 
drawback  include: 
***** 

(2)  Merchandise  processing  fees  (see 
§  24.23  of  this  chapter),  except  where 
unused  merchandise  drawback  pursuant 
to  19  U.S.C.  1313(j)  or  drawback  for 
substitution  of  finished  petroleum 
derivatives  pursuant  to  19  U.S.C. 
1313(p)(2)(A)(iii)  or  (iv)  is  claimed;  and 
***** 

3.  In  §  191.51,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§  1 91 .51    Completion  of  drawback  claims. 


(b)  Drawback  due. 

***** 

(2)  Merchandise  processing  fee 
apportionment  calculation.  Where  a 
drawback  claimant  seeks  unused 
merchsmdise  drawback  pursuant  to  19 
U.S.C.  1313(j),  or  drawback  for 
substitution  of  finished  petroleum 
derivatives  pursuant  to  19  U.S.C. 
1313(p)(2)(A)(iii)  or  (iv),  for  a 
merchandise  processing  fee  paid 
pursuant  to  19  U.S.C.  58c(a)(9)(A).  the 
claimant  is  required  to  correctly 
apportion  the  fee  to  that  merchandise 
that  provides  the  basis  for  drawback 
when  calculating  the  amount  of 
drawback  requested  on  the  drawback 
entry.  This  is  determined  as  follows: 
***** 

4.  In  §191.171,  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§191.171    General;  DrawlMck  allowance. 

***** 

(c)  Merchandise  processing  fees.  In 
cases  where  the  requirements  of 
paragraph  (b)(1)  of  this  section  have 
been  met,  merchandise  processing  fees 
will  be  eligible  for  drawback. 

Robert  C.  Bonner, 

Commissioner.  Customs  and  Border 
Protection. 

Approved:  September  26,  2003. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  of  the  Treasun,-. 
[FR  Doc.  03-24856  Filed  10-1-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 

[FRL-7566-4] 

Regulation  of  Fuel  and  Fuel  Additives: 
Gasoline  and  Diesel  Fuel  Test  Method 
Update 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  take 
action  tc  make  certain  fuel  testing 
requirements  more  consistent  and  up-to- 
date  by  having  refiners  and  laboratories 
use  the  most  current  version  of  an 
American  Society  of  Testing  and 
Materials  (ASTM)  anal^vlical  test 
method. 

Specifically,  we  are  proposing  to 
update  an  ASTM  designated  analytical 
test  method,  ASTM  D  1319  to  the  most 
recent  2002a  version  which  if  adopted 
will  supersede  earlier  versions  of  this 
method  in  EPA's  motor  vehicle  fuel 
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regulations.  This  method  is  designated 
in  EPA  regulations  for  measuring 
chemical  compositions  in  reformulated 
gasoline  'RFGl.  c:onventinndl  ijdsnlin*' 
{C.G).  and  diesel  fuel,  specifically 
aromatu:s  and  olefins  in  ('(I  and  RF(i 
and  aromatics  m  diesel  fuel   These 
updates  allow  for  more  consistent  use  of 
the  same  methodology  across  EPA 
motor  vehicle  fuel  regulations  and 
incoporate  improvements  in  the  test 
method  procedures  that  will  ensure 
better  operation. 

DATES:  The  Agencv  must  receive 
comments  or  a  request  for  public 
hearing  bv  November  ^.  2003. 

ADDRESSES:  If  you  wish  to  submit 
comments  or  request  a  puhlu  hcirim^. 
vou  should  send  an\  written  materials 
to  the  docket  address  listed  and  to  foe 
Sopata.  Chemist.  Transportation  & 
Regional  Programs  Division.  U.S. 
Environmental  Protection  .•\gencv.  1200 
Pennsylvania  Avenue.  .\'\V.  (6406[). 
Washington,  DC  20460:  or  by  e-mail  to 
sopata  joe^epa  s,ov  All  comments  an(i 
materials  relevant  to  today's  action  are 
contained  in  Public  Docket  No  .\- 
2002-15  and  docket  A-2001-21  located 


at  the  following  address:  EPA  Docket 
Center  (EPA/DC).  Public  Reading  Room, 
Room  B102.  EPA  West  Building,  1,^01 
( J  institution  Avenue,  NW,.  Washington, 
DC.  Do<  kets  may  be  inspected  from  8:30 
a.m   to  AM)  p  m  .  Mondav  through 
Fridav,  except  on  government  holufays, 
\'ou  mav  reac  h  the  Air  Doc  ket  b\- 
telephone  at  1202)  .5HB-1742  and  bv 
facsimile  at  (202)  56ti- 1741    Vou  ma\  be 
charged  a  reasonable  fee  for 
phntiK  iipving  do(  ket  materials,  as 
provided  in  40  (!FR  part  2 
FOR  FURTHER  INFORMATION  CONTACT:  If 
vou  ^\oul(i  like  further  information 
about  this  rule  or  to  request  a  hearing, 
contact  ioe  .Sopata,  (Chemist, 
Transportation  >k  Regional  Programs 
Division,  (202)  ')h4-M0.t4. 
SUPPLEMENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  listed 
in  the  following  outline. 

I  Kt'guititeil  tiiiiues 

II  Kulv  (Changes 

.\   1  '[Kidting  .\S\'\\  n  1.U9  Test  Method  to 
J()()2ri  '^'tMf  Version 

III  SlHtutory  and  Hnim  ulivf  Ordt-r  Reviews 
.\   f-Ae(  utive  Order  128tib:  Regulatory 

i'ldiining  and  Review 
B.  Paperwork  ReductioD  Act 


C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  1.3132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Covernments 

G.  Executive  Order  1304,5  Protection  of 
Children  from  Environmental  Health  & 
Safety  Risks 

H.  Executive  Order  1321 1.  Actions  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 
I.  National  'I'echnologv  Transfer 
.•Xchancement  Act 
IV  Statutory  Provisions  and  Legal  Authority 

I.  Regulated  Entities 

Entities  potentially  affected  by  this 
ac  tion  include  those  involved  with  the 
production,  importation,  distribution, 
sale  and  storage  of  gasoline  motor  fuel 
and  diesel  motor  fuel. 

Thf!  table  below  gives  some  examples 
of  entities  that  may  have  to  comply  with 
the  regulations.  However,  since  these 
are  only  examples,  you  should  carefully 
examine  these  and  other  existing 
regulations  in  40  CFR  part  80.  If  you 
have  any  questions,  please  call  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  above. 


Category 


NAICSs  codes 


SIC  codes 


Examples  of  poten- 
tially regulated  parties 


Industry 
Irxlustry 


32411 
54138 


291 1     Petroleum  refiners. 
8734    Testing  Latwratones. 


^Nortti  Amencan  Industry  Classification  System  (NAICS) 
'' Standard  Industnal  Classification  (SICj  system  code 


II.  Rule  Changes 

A   Updating  ASTMD  1  il9  Test  Method 
to  2002a  Year  Version 

Refiners,  importers  and  oxygenate 
blenders  producing  gasoline  and  diesel 
motor  vehicle  fuel  are  required  to  test 
Reformulated  Gasoline  (RFti), 
Conventional  Gasoline  (CG)  and  diesel 
hiel  for  various  fuel  parameters 
including  olefins,  and  aromatics,  ASTM 
tesfmethod  D1319  is  currently  a 
designated  test  method  for  measuring 
olefins  '•  in  gasoline  and  aromatics  -  in 
diesel  fuel  and  is  also  allowed  as  an 
alternative  test  method  for  measuring 
aromatics  '  in  gasoline.  Because  niles 
were  adopted  at  different  points  in  time, 
the  regulations  currently  cite  three 
different  versions  of  D  1319  (published 
in  three  different  years)  for  these 
applications 

On  February  26,  2002,  the  Agency 
published  a  final  rule  entitled 
"Regulation  of  Fuel  and  Fuel  Additives: 


■40C:FR  fl0  4B(bl 
MOCFRSO  2(z! 
'40  CFR  80  46(f)n| 


Reformulated  Gasoline  Transition   '  ^ 
.■\mong  other  things,  this  final  rule 
updated  certain  A.STM  test  methods  for 
RFG  and  CG.  designated  in  EPA 
regulations,  to  their  most  recent  A.STM 
version   Several  designated  test  methods 
were  updated  to  their  most  recent 
version  including  methods  covering 
oxygen  content,  distillation  properties. 
R\T.  <ind  aromatH:s  The  designated  test 
method  for  olefins,  A.STM  D  1319,  was 
updated  bv  EPA  only  to  its  1998  version 
anci  not  to  the  most  ref:(!nt  version.  This 
was  because  the  1999  version  of  ASTT^I 
D  1319  (the  most  recent  version  at  that 
time)  had  mistakenly  left  out  an 
important  reference  to  use  of  another 
A.STM  method   ASTM  D  ,5,599-00,  the 
missing  test  method,  measures 
oxygenate  concentration  when  present 
in  the  gasoline  sample.  Measurement  of 
oxygenate  content  when  oxygenates  are 
present  is  a  required  procedure  when 
determining  olefin  c:ontent.  Therefore, 
since  A,STM  D  5.599-00  is  EPA's 
designated  method  for  oxygenate 
determination,  omission  of  this 


procedure  in  the  1999  version  of  ASTM 
1319  meant  that  it  would  not  be 
appropriate  for  EPA  to  adopt  that 
version  of  ASTM  1319,  We  explained  in 
our  response  to  comments  that  "unless 
a  determination  is  made  that  ASTM  D 
5599-00  can  be  appropriately  included 
as  a  method  for  measuring  oxygen  and 
oxygen  content  with  ASTM  D  1319-99, 
EPA  will  retain  the  1998  version  of  D 
1319  as  the  designated  test  method  for 
olefins.  "  "■ 

Recently.  David  Bradley,  the  ASTM 
Director  of  Committee  D02  for 
Petroleum  Products  and  Lubricants,  said 
in  a  letter  to  EPA  that  ASTM  has 
updated  test  method  D1319  to  a  2002 
year  version.''  Mr.  Bradley  also  pointed 
out  that  this  most  recent  version  of 
ASTM  D  1319  now  includes  the 
reference  to  ASTM  D  5599  thus 
resolving  the  problem  associated  with 
omission  of  EPA's  designated  test 
method  for  oxygen  and  oxygen  content. 
The  American  Petroleum  Institute  (API) 


■  See  .Air  Docket  «.A-2001-2 1 ,  Document  «V-C- 


ni 


•  See  Air  Dotliet  »A-20O2-15.  Document  #11-0- 


'  Kphruarv  26,  2002.  (67  FR  8729). 


01. 
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also  submitted  comments  to  EPA  in 
support  of  this  test  method  update  of 
ASTM  D  1319  to  the  2002  year  version.^ 
Thus,  both  ASTM  and  API  support 
revising  our  motor  vehicle  fuels 
regulations  to  allow  the  use  of  D1319- 
02a  for  testing  of  olefins. 

In  addition  to  updating  our 
regulations  to  allow  for  the  use  of  ASTM 
D  1319-02a  for  determining  olefins  in 
gasoline  (discussed  above),  we  are  also 
today  proposing  to  allow  use  of  the 
newest  version  of  Dl 3 19  for 
determination  of  aromatics  content  in 
RFG  and  CG  (as  an  alternative  method) 


and  in  determining  aromatics  content  in 
diesel  motor  fuel.  Previous  versions  of 
ASTM  D1319  were  allowed  for 
determining  aromatic  content  under 
previous  rulemakings. 

Table  1  lists  the  designated  analytical 
test  methods  and  alternative  analytical 
lest  methods  which  are  being  updated 
for  parameters  measured  under  RFG, 
CG,  and  diesel  fuels  program  in  today's 
action.  We  have  reviewed  the  2002a 
version  of  ASTM  test  method  D  1319 
and  we  are  in  agreement  with  its 
revisions.  We  believe  that  the  revisions 
in  ASTM  D  1319-02a  are  not  significant 


changes  that  would  cause  a  user  of  an 
older  version  of  the  same  method  to 
incur  significant  costs.  All  of  the 
revisions  were  deemed  necessary  by 
ASTM  so  that  improvements  in  the  test 
method's  procedures  would  ensure 
better  operation  for  the  user  of  the  test 
method.  By  updating  ASTM  D  1319  to 
the  2002a  version  for  all  three  of  these 
applications,  the  required  analytical 
methodologies  will  be  more  consistent, 
making  it  easier  for  manufactiuers  of 
gasoline  and  diesel  fuel  to  utilize  the 
ASTM  technique  for  all  fuels  and 
properties  being  tested. 


Table  1  .—Designated  &  Alternative  Analytical  Test  Methods  Under  RFG,  CG  &  Diesel  Fuel  Programs 


Fuel  parameter 


Analytical  test  method 


Olefins 


ASTM  D  1319-02a,  entitled,  "Standard  Test  Method  for  Hydrocartxjn 
Types  in  Liquid  Petroleum  Products  by  Ruorescent  Indicator  Absorp- 
tion." 

ASTM  D  1319-02a,  entitled,  "Standard  Test  Method  for  Hydrocarbon 
Types  in  Liquid  Petroleum  Products  by  Ruorescent  Indicator  Atjsorp- 
tion ',  for  diesel  fuel,  ihis  method  is  the  designated  test  method,  for 
gasoline,  this  method  is  an  altemative  test  method  and  if  used  as  an 
altemative  method,  its  results,  must  be  correlated  to  ASTM  D  5769- 
98. 


In  the  "Final  Rules"  section  of  today's 
Federal  Register,  we  are  publishing  a 
direct  final  rule  that  matches  the 
substance  of  this  proposed  rule.  If  the 
Agency  receives  adverse  comment  or  a 
request  for  public  hearing  by  November 
3,  2003,  we  will  withdraw  the  direct 
final  rule  by  publishing  a  timely 
withdrawal  notice  in  the  Federal 
Register.  If  the  Agency  receives  no 
adverse  comment  or  a  request  for  public 
hearing  by  November  3,  2003,  these  test 
method  changes  will  be  effective  sixty 
(60)  days  after  publication  of  the  final 
rule  in  the  Federal  Register.  We  are 
confident  that  sixty(60)  days  is 
sufficient  lead  time  for  industry  to 
become  familiar  and  implement  this 
most  recent  ASTM  test  method  for  the 
applications  mentioned  above. 

III.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4,  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subjoct  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

I 


(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  afiect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

Piusuant  to  the  terms  of  Executive 
Order  12866,  we  have  determined  that 
this  proposed  rule  is  not  a  significant 
regulatory  action. 

B.  Paperwork  Reduction  Act 

This  action  does  not  add  any  new 
requirements  involving  the  collection  of 
information  as  defined  by  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  The  Office  of  Management 
and  Budget  (OMB)  has  approved  the 
information  collection  requirements 
contained  in  the  final  RFG/ anti- 
dumping rulemaking  (See  59  FR  7716, 
February'  16,  1994)  and  has  assigned 
OMB  control  number  2060-0277  (EPA 


ICR  No.  1591.14).  The  OMB  has 
approved  the  information  collection 
requirements  contained  in  the  final  Tax 
Exempt  (Dyed)  Highway  Diesel  Fuel 
rulemaking  [See  66  FR  64817,  December 
14,  2001)  and  has  assigned  OMB  control 
number  2060-0308  (EPA  ICR  No. 
1718.03). 

Biu-den  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiuces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  An  Agency 
mav  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15. 


"  See  Air  Docket  #A-2002-15,  Document  #11-0-  - 
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C  Regulatory  Flexihilitv  Art 

The  Regulators  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysi.s  nf  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  thf 
Administratiye  Procedure  Ac:t  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  haye  a  signifif  ant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  goyernmentai 
iuri>idu:tions 

For  purposes  of  assessing  the  impacts 
of  t(iday's  proposed  rule  on  small 
entities,  small  entit\  is  defined  as:  (1)  .-K 
small  business  that  has  not  more  than 
1..500  employees  (13  CFR  121.2011:  (2) 
a  small  governmental  jurisdiction  that  is 
a  government  of  a  city,  county,  town. 
school  district  or  special  district  with  a 
population  of  less  than  50.0UU;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  we  belieye  that  this 
action  will  not  haye  a  significant 
economic  impac:t  on  a  substantial 
number  of  small  entities   We  have 
determined  that  no  small  entities  will 
experience  an  iippact  from  this 
proposal.  ASTM  test  method  D  1319  is 
currently  a  designatefl  test  method  for 
measuring  olefins  in  gasoline  and 
aromatics  in  diesel  fuel  and  is  also 
allowed  as  an  alternative  test  method  for 
measuring  aromatics  in  gasoline  (see 
citations  above  in  Section  II. AJ.  Because 
rules  were  adopted  at  different  points  in 
time,  the  regulations  (  urrently  cite  three 
different  versions  of  ASTM  D  1319 
(published  in  three  different  years)  for 
these  applications,  ('urrently.  if  a  small 
entity  produces  both  gasoline  and  diesel 
fuel,  and  it  relies  on  A.STM  D  1314  for 
determining  c(jmpliance  with  the  fuel 
parameters  mentioned  above,  it  iiuiNt 
maintain  three  different  \ersii_ms  of 
ASTM  D  1319.  These  proposed  updates 
allow  for  more  consistent  use  of  the 
same  methodology  across  EPA  motor 
vehicle  fuel  regulations  thus  increasing 
flexibility  for  small  entities  who 
manufacture  gasoline  or  diesel  fuel 
Thus  this  proposed  rule  is  expected  to 
reduce  operating  costs  for  all  parties, 
including  small  entities. 

Although  this  proposed  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
EPA  has  nonetheless  tried  to  reduce  the 
impact  of  this  rule  on  small  entities.  If 
the  Agency  receives  no  adverse 
comment  or  request  for  public  hearing 


on  this  proposed  rule,  these  test  method 

changes  will  be  effei:tive  sixty  (60)  days 
after  publication  of  this  proposed  rules 
(  orresponding  direct  final  rule  in  the 
Federal  Register.  We  are  confident  that 
sixty  (tiO)  days  is  suffi(  ient  lead  time  for 
small  entities  to  become  familiar  and 
implement  this  .\STM  test  method  for 
Its  applications.  We  t  ontinuc;  to  be 
interested  in  the  potential  impacts  of  the 
rule  on  small  entities  and  welcome 
comm(Mits  on  issues  related  to  such 
impacts. 

D  Unfunded  Mandates  Reform  Ait 

Title  II  of  the  I  iifunded  .Mandates 
Reform  .Act  of  199.5  (TMRA),  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  go\i'rnments  and  the  private 
sector   luder  section  202  of  the  L'MR.A. 
EPA  generally  must  prepare  a  written 
statement,  inc. hiding  a  c:ost-benefit 
analysis,  for  proposed  and  final  rules 
with    Federal  mandates  '  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate. 
or  to  the  private  sec  tor  of  .SlOO  million 
or  more  m  any  one  year  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  nt>eded.  sec:ticm  205 
of  the  I'MR.X  generalU  rcnjuires  EPA  to 
identify  and  consider  a  reasonable 
numbt-r  of  rcrgulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
efft'ctive  or  least  burdensome  altc^rnative 
that  achieves  the  ob|ec;tives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law    .MortMiver,  sec  tioii  20,S 
allows  EPA  to  adopt  an  alternative  other 
than  the  It^ast  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
.-Xdnunistrator  [luhlishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  aciopted.  Before  EPA  establishes 
any  regulatory  requirements  that  ma\' 
significantK  or  uniqucK  aflc;c  t  small 
governments,  iiic  hiding  tribal 
governments,  it  must  have  developed 
under  sec  tion  203  of  the  UMR^'\  a  small 
gincrnineiit  aiienc  \  plan   The  [ilan  must 
pnivicif  for  notifying  potentialU 
affec  tfd  small  governments,  enabling 
offic  hils  1)1  aftec  ted  sm.ill  governments 
lo  haM'  meaningful  .ind  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  proposed  rule  c;ontains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  11  of  the  UMR.A)  for 
State,  local  or  tribal  governments  or  the 
private  sector  The  rule  would  impose 
no  enforceable  duty  on  any  State,  local 


or  tribal  governments  or  the  private 

sector.  This  rule  applies  to  gasoline 
refiners,  blenders  and  importers  that 
supply  gasoline^  or  diesel  fuel. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
•Fedc'ralism"  (64  FR  43255.  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
'meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
r(>gulatory  policies  that  have  federalism 
implications   ■   "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executi\'e  Order  to  include 
regulations  that  have  "substantial  direct 
effec:ts  on  the  .States,  on  the  relationship 
between  the  national  government  ancf 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  proposed 
rule  updates  an  ASTM  test  method  to  its 
most  recent  version.  Thus,  Executive 
Order  13132  does  not  apply  to  this 
proposed  rule. 

In  the  spirit  of  Executive  Order  13132. 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments.  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Ccmsultation  and  Coordination  with 
Indian  Tribal  Governments  '  (65  FR 
67249.  November  6,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications.  '  "Policies  that  have  tribal 
implications  "  is  defined  in  the 
Exec:utive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
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Indian  tribes,  or  on  the  distribution  of 
power  and  responsibiUties  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
This  proposed  rule  applies  to  gasoline 
refiners,  blenders  and  importers  that 
supply  gasoline  or  diesel  fiiel.  Today's 
action  updates  an  ASTM  test  method  to 
its  most  recent  version,  and  does  not 
impose  any  enforceable  duties  on 
commimities  of  Indian  tribal 
governments.  Thus,  Executive  Order 
13175  does  not  apply  to  this  proposed 
rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045:  "Protection  of 
Children  fi-om  Enviroimiental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not 
establish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  proposed  rule  is  not  an 
economically  "significant  energy 
action"  as  defined  in  Executive  Order 
13211.  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001))  because  it  does  not  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  EPA  is 
allowing  additional  flexibility  and 
streamlining  the  regulations  by  updating 
an  ASTM  test  method  to  its  most 
current  version  for  three  applications 
under  its  motor  vehicle  progreims. 


/.  National  Technology  Transfer 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

This  rule  will  update  an  ASTM  test 
method  which  is  a  designated  analytical 
test  method  for  two  applications  and  an 
alternative  test  method  for  one 
application  to  its  most  recent  ASTM 
version.  Today's  action  does  not 
establish  new  technical  standards  or 
analytical  test  methods,  although  it  does 
update  an  ASTM  test  method  to  its  most 
cmrent  version.  To  the  extent  that  this 
action  would  allow  the  use  of  standards 
developed  by  volvmtary  consensus 
bodies  (such  as  ASTM)  this  action 
would  further  the  objectives  of  the 
NTTAA. 

IV.  Statutory  Provisions  and  Legal 
Authority 

Statutory  authority  for  today's  ^^ 

proposed  rule  comes  from  sections 
211(c).  211(i)  and  211(k)  of  the  CAA  (42 
U.S.C.  7545(c)  and  (k)).  Sections  211(c) 
and  211(i)  allow  EPA  to  regulate  fuels 
that  contribute  to  air  pollution  which 
endangers  public  health  or  welfare,  or 
which  impairs  emission  control 
equipment.  Section  211(k)  prescribes 
requirements  for  RFC  and  conventional 
gasoline  and  requires  EPA  to 
promulgate  regulations  establishing 
these  requirements.  Additional  support 
for  the  fuels  controls  in  today's  rule 
comes  from  sections  114(a)  and  301(a) 
of  the  CAA. 

List  of  Subjects  in  40  CFR  Part  80 

Environmental  protection.  Air 
pollution  control,  Fuel  additives, 
Gasoline,  Diesel,  Imports,  Incorporation 
by  reference.  Motor  vehicle  pollution, 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  24,  2003. 
Marianne  Lamont  Horinko, 
Administrator. 
[FRT)oc.  03-24908  Filed  10-1-03;  8:45  am) 

BILUNG  CODE  6560-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 
[FRL-7567-4] 
RIN  2060-AK28 

Protection  of  Stratospheric  Ozone: 
Listing  of  Substitutes  for  Ozone- 
Depieting  Substances-n-Propyl 
Bromide;  Correction 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  rulemaking; 

correction. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  published  in  the  Federal 
Register  of  June  3,  2003,  a  Notice  of 
Proposed  Rulemaking  related  to  the 
Significant  New  Alternatives  Poficy 
(SNAP)  program's  review  of  n-propyl 
bromide.  During  the  public  comment 
period,  members  of  the  public  requested 
clarification  or  correction  of  a  number  of 
statements  in  the  preamble  to  the 
proposed  rule.  This  document 
identifies,  corrects,  and  clarifies  these 
portions  of  the  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Sheppard.  Before  October  16, 
2003,  contact  Ms.  Sheppard  by 
telephone  at  (202)  564-9163.  by  fax  at 
(202)  565-2141,  by  e-mail  at 
sheppard.margaret@epa.gov,  or  by  mail 
at  U.S.  Environmental  Protection 
Agency,  Mail  Code  6205J,  Washington, 
DC  20460.  Overnight  or  courier 
deliveries  should  be  sent  to  the  office 
location  at  501  3rd  Street,  NW., 
Washington,  DC  20001.  Further 
information  can  be  found  by  calling  the 
Stratospheric  Protection  Hotline  at  (800) 
296-1996,  or  by  viewing  EPA's  Ozone 
Depletion  World  Wide  Web  site  at  http:/ 
/www.epa.gov/ozone/snap/.  On  and 
after  October  16,  2003,  contact  Ms. 
Sheppard  by  telephone  at  (202)  343- 
9163,  by  e-mail  at 

sheppard.margaret@epa.gov,  or  by  mail 
at  U.S.  Environmental  Protection 
Agency.  Mail  Code  6205J,  Washington, 
DC  20460.  Overnight  or  courier 
deliveries  on  and  after  October  16.  2003 
should  be  sent  to  the  new  office  location 
at  1310  L  Street,  NW.,  Washington.  DC 
20005. 

SUPPLEMENTARY  INFORMATION:  The 
Environmental  Protection  Agency 
published  in  the  Federal  Register  of 
June  3.  2003  (68  FR  33284),  a  Notice  of 
Proposed  Rulemaking  related  to  the 
Significant  New  Alternatives  Policy 
(SNAP)  program's  review  of  n-propyl 
bromide.  During  the  public  comment 
period,  members  of  the  public  requested 
clarification  or  correction  of  certain 
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statements  in  the  proposal.  FR  Doc.  03- 
75043.  published  on  June  3.  2003. 

In  the  proposed  rule.  FR  Doc.  03- 
75043.  published  on  |uno  3,  2003,  in  the 
"Supplementan'  Information"  section 
make  the  following  corrections; 

1.  On  page  33286  at  the  top  of  the 
third  column,  the  c;hemical  name  for 
HCFC-14lb  IS  corrected  to  read  "1,1- 
dichloro-l-fluoroethane  " 

2.  On  page  33286  on  the  8th  line 
down  from  the  top  of  the  third  column, 
the  chemical  name  for  HC;F{;-225cb  is 
corrected  to  read  "1,3-dichloro- 
1.1.2.2,3-pentafluoropropane." 

3.  On  page  33286.  on  the  21st  line 
down  from  the  top  of  the  third  column, 
the  chemical  name  for  HFC-365mfc  is 
corrected  to  read  "  1,1,1,3.3- 
pentafluorobutane  " 

4.  On  page  33304.  at  the  bottom  of  the 
third  column,  footnote  15  is  corrected  to 
read  as  follows: 

"The  recommended  AEL  for  nPB  is  lower 
than  that  for  manv  acceptable  solvenl.s  (HFEs. 
ketones.  MFCs.  HCJC-azSca./cb. 
hydrocarbons  I,  but  is  higher  or  comparable  to 
the  .\EL  for  some  acceptable  solvents  fd- 
limonene.  VMSs,  dichlorobenzotrifluoride 
HCFC-123.  methylene  chloride.  PCBTH 
However,  a  direct  comparison  between  two 
compounds  with  different  .\ELs  does  not 
ne<:essarilv  mean  that  using  a  compound 
with  a  lower  AEL  is  more  risky  .Actual 
exposure  levels  will  varv  based  upon  factors 
other  than  the  .\EL.  such  as  emission 
controls  in  place,  work  practices,  ventilation, 
rate  of  spraying,  and  vapor  pressure  of  the 
solvent.  ■ 

5.  On  page  33311.  in  the  first  column 
under  the  first  bullet  point,  the 
following  sentence  appears  beginning  in 
the  51st  line;  "Recent  regulations  for 
hazardous  air  pollutants  disallow  use  of 
methylene  chloride  in  foam  fabrication 
facilities."  This  sentence  is  corrected  to 
read  as  follows;  "Recent  regulatums  for 
flexible  polyuxethane  foam  fabrication 
facilities  that  are  major  sources  of 
hazardous  air  pollutants  disallow  use  of 
methylene  chloride-based  adhesives  at 
loop  slitters  and  associated  equipment 
used  to  apply  adhesives  to  bond  foam  " 

The  National  Emissions  Standard  for 
Hazardous  Air  Pollutants  (NTSHAPl  fnr 
new  and  existing  sourt  es  at  flexible 
polvurethane  foam  fabrication  facilities, 
published  in  the  Federal  Register  nf 
April  14.  2003  (68  FR  18062),  does  no' 
generally  disallow  use  of  mt-thvlene 
chloride  in  all  foam  fabrication 
facilities  The  N'ESHAP  disallows  the 
use  of  HAP  based  adhesives  at  loop- 
slitter  affected  sources  at  plants  that  are 
major  source  of  hazardous  air  pollutants 
(HAPs).  in  accordance  with  the 
compliance  dates  set  forth  in  the 
NESHAP  Stationary  sources  emitting, 
or  having  the  potential  to  emit,  less  than 


10  tons  per  year  of  a  particular  FLAP, 
such  as  methylene  chloride,  and  less 
than  25  tons  per  year  of  any 
combination  of  HAPs  are  not  regulated 
as  major  sources  under  the  NESHAP 
and  are  thus  cfinsidered  "area  sources," 
EPA  has  listed  flexible  foam  fabrication 
operations  as  an  area  source  category  for 
further  scrutiny  and  may  address  HAP 
emissions  from  area  sources  under 
section  1 12(k)  of  the  Clean  Air  Act  in 
the  hiture 

1,'sers  of  adhesives  containing 
methylene  chloride  must  comply  with 
applicable  requirements  of  the 
Methylene  ("ihloride  Standard  issued  by 
the  Occupational  Safety  and  Health 
Administration  (29  CFR  1910.1052). 

Dated   September  17,  200:i 
Teanne  Briskin, 

AitiHii  Ihnitor.  Global  Programs  Division. 
IFR  Doc  03-25011  Filed  10-1-^03;  8:45  am] 

BILUNG  CODE  6660-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2753;  MB  Docket  No.  03-192;  RM- 
10763] 

Radio  Broadcasting  Services;  Brazil 
and  Spencer,  IN 

AGENCY:  Federal  (jiininunicatums 

( ioniniission 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
(oniinents  on  a  petition  for  rulemaking 
filed  )tiiiitly  hv  (Crossroads  Investments. 
Inc..  licensee  of  Station  VV.SDM-FM. 
Clhannel  249A.  Brazil.  Indiana,  and  Mid- 
America  Radio  of  Indiana.  Inc  ,  licensee 
of  Station  VVSKT(FM).  Channel  224A. 
Spencer.  Indiana   Parties  request  the 
substitution  of  Channel  224  A  for 
Channel  249 A  at  Brazil  and 
modification  of  the  license  for  Station 
WSDM-FM  a(  cordingly.  and  the 
substitution  of  Channel  249A  for 
Channel  224A  at  Spencer  and 
modific  ation  of  the  license  of  Station 
VVSKT(FM)  accordingly.  Channel  249A 
can  be  allotted  to  Spencer  in 
cornpliaiu  e  with  the  (lummission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
9.5  kilomaters  (5.9  milt^s)  west  of  the 
community  at  Station  VVSKT(FM)'-. 
requested  site  at  ( iiordinates  ,}9-15-18 
North  Latitude  and  86-51-51  West 
Longitude.  Additionally.  Channel  224A 
can  be  allotted  to  Brazil  with  a  site 
restriction  of  18  kilometers  (1.1  miles) 
southwest  of  the  community  at  Station 
VVSDM-FMs  requestcHl  site  at 


coordinates  39-30-43  NL  and  87-08-19 
WL.  In  accordance  with  Section 
1.420(g)(3)  of  the  Commission's  Rules, 
any  party  expressing  an  interest  in  the 
respective  channels  should  demonstrate 
why  these  proposals  are  not 
"incompatible  channel  swaps"  such 
that  their  expressions  of  interest  are 
foreclosed. 

DATES:  Comments  must  be  filed  on  or 
before  October  27,  2003,  and  reply 
comments  on  or  before  November  12, 
2003. 

ADDRESSES:  Federal  Communications 
Commission.  445  Twelfth  Street,  SVV.. 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Frank  R. 
lazzo.  Anne  Goodwin  Crump,  Fletcher, 
Heald  and  Hildreth,  PLC,  1300  North 
17th  Street,  Eleventh  Floor,  Arlington, 
Virginia  22209. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  McCauley,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-192  adopted  September  3,  2003,  and 
released  September  5,  2003.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Information  Center  at 
Portals  II,  CY-A257,  445  Twelfth  Street, 
SW.,  Washington.  DC.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractors, 
Qualex  International.  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington.  DC  20554.  telephone  (202) 
863-2893.  or  via  e-mail 
qualexin  t@aol.  com . 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio.  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 
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PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 

§73.202    [Amonded] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Indiana,  is  amended 
by  removing  Channel  249A  and  adding 
Channel  224A  at  Brazil  and  by  removing 
Channel  224A  and  adding  Channel 

249 A  at  Spencer. 

Federal  Conununications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

[FR  Doc.  03-24939  Filed  10-1-O3;  8:45  am] 

BILLING  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2829;  MB  Docket  No.  03-196;  RM- 
10626] 

Radio  Broadcasting  Services;  Mt 
Vernon  and  Okawvllle,  IL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rulemaking 
filed  by  Benjamin  Stratemeyer,  licensee 
of  Station  WIBV(FM).  Mount  Vernon, 
Illinois,  requesting  the  reallotment  of 
Channel  271B1  from  Mount  Vernon  to 
Okawville,  Illinois,  as  the  community's 
first  local  aiual  transmission  service, 
and  modification  of  the  license  of 
Station  WIBV(FM)  to  reflect  the  change 
of  community.  The  proposal  also 
requires  the  reclassification  of  Station 
KEZK-FM,  St.  Louis,  Missouri,  Channel 
273C  to  specify  operation  on  Channel 
273C0  pursuant  to  the  reclassification 
procedures  adopted  by  the  Commission. 
See  Second  Report  and  Order  in  MM 
Docket  98-93  (1998  Biennial  Regulatory 
Review — Streamlining  of  Radio 
Technical  Rules  in  Parts  73  and  74  of 
the  Commission's  Rules)  65  FR  79773 
(2000).  An  Order  to  Show  Cause  was 
issued  to  Infinity  Radio  Subsidiary 
Operations,  Inc.,  licensee  of  Station 
KEZK(FM)  (RM-10626).  Channel  271B1 
can  be  allotted  at  Okawville,  IlUnois,  at 
Petitioner's  requested  site  19.0 
kilometers  (11.8  miles)  southeast  of  the 
community.  Coordinates  for  Channel 
271B1  at  Okawville  are  38-21-56NL 
and  89-21-2  WL. 

DATES:  Comments  must  be  filed  on  or 
before  October  30,  2003,  and  reply 


comments  on  or  before  November  14, 
2003.  Any  coimterproposal  filed  in  this 
proceeding  need  only  protect  Station 
KEZK(FM),  St.  Louis,  Missouri,  as  a 
Class  CO  allotment. 
ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  and  Station 
KEZK(FM)  as  follows:  Clifford  M. 
Harrington,  Esq.,  Dawn  M.  Scarrino, 
Esq.,  CoUette  M.  Capretz,  Esq.,  Shaw 
Pittman,  LLP,  2300  N  Street  NW., 
Washington,  DC  20037-1128;  Infinity 
Radio  Subsidiary  Operations  Inc.,  2000 
K  Street  NW.,  Suite  725,  Washington, 
DC  20006. 

fK>R  FURTHER  INFORMATION  CONTACT: 
Victoria  McCauley,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-196  adopted  September  3,  2003,  and 
released  September  8,  2003.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
diu'ing  normal  business  hours  in  the 
FCC's  Reference  Information  Center  at 
Portals  II,  CY-A257,  445  Twelfth  Street 
SW.,  Washington,  DC.  This  document 
may  also  be  purchased  fi-om  the 
Conunission's  duplicating  contractors, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893,  or  via  e-mail 
qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Illinois  is  amended  by 
removing  Channel  271B1  at  Mount 
Vernon  and  adding  Okawville,  Channel 
271B1. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri  is  amended 
by  removing  Channel  273C  and  adding 
Channel  273C0  at  St.  Louis. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

[FR  Doc.  03-24940  Filed  10-1-03;  8:45  am) 

HLUNG  CODE  671 2-01 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atntospheric 
Administration 

50  CFR  Part  648 
[I.D.  092903A] 

New  England  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  special  one-day  Council  meeting 
on  October  21,  2003,  to  consider  actions 
affecting  New  England  fisheries  in  the 
exclusive  economic  zone  (EEZ). 
DATES:  The  meeting  will  be  held  on 
Tuesday,  October  21,  2003,  and  will 
begin  at  9  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn,  One  Newbury  Street, 
Peabody,  MA  01960;  telephone  (978) 
535—4600.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Council,  50  Water  Street,  Mill  2, 
Newburyport,  MA  01950;  telephone 
(978)  465-0492. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director.  New 
England  Fisher\'  Management  Council, 
(978)  465-0492'. 

Tuesday,  October  21,  2003 

Following  introductions,  the  Council 
will  review,  consider  and  respond  to 
comments  submitted  in  response  to 
Draft  Amendment  13  to  the  Northeast 
Multispecies  Fishery  Management  Plan 
and  its  Draft  Supplemental 
Environmental  Impact  Statement.  Final 
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decisions  on  the  Amen(iriit>nt  13 
alternatives  are  scheduled  to  occur  on 
November  4-6.  ^00,.3    In  addition,  the 
C'ounc;il  will  i onsider  ami  apprf)\e 
recommendations  for  .Spur.  n(ji;tish 
spetjfications  for  the  _'l)04-_'()()5  fishiiiu 
vear 

Although  other  non-enifrgent  \  issuf^ 
not  contained  in  this  agenda  ina\'  (  onu' 
before  this  Council  for  di^t  ussion.  thoM' 
issues  ma\'  not  be  th*'  siih|<>i  t  of  forni.ii 
action  during  this  mtn-tiiig  Couik  i! 


action  will  he  restru  ted  to  those  issues 
spe<  ihi  ,ill\  listed  in  this  notice  and  any 
issues  arising  after  pufilu  ation  of  this 
nntu  e  that  require  eniergencv  action 
under  st'i  tion  ,U)5(c)  of  the  Magnuson- 
.Ste\(>ns  .\(  t,  provided  that  the  public 
has  het'ii  notified  of  the  Council's  intent 
to  take  final  action  to  adfiress  the 
'■mergt'iK  \ 

Special  Accommodations 

This  nn'etiiiL;  is  ptusu  allv  accessible 
til  pfiiplf  \,\ith  (iisal)ilities    Recjuests  for 


sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
I.  Howard  (see  ADDRESSES}  at  least  5 
davs  prior  to  the  meeting  date. 

Dated   September  29.  2003. 
Bruce  C.  Morehead, 

Act}iii;  Director.  Office  of  Sustainable 
Fishfiirs.  Sati(/nal  Marine  Fishrries  Ser\ice. 
|FR  Dot  .  03-2.S027  Filed  lO-l-O.T;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Medicine  Bow-Routt  National  Forests 
and  Thunder  Basin  National  Grassland 
Carbon  County,  WY;  Blackhall- 
McAnulty  Timt)er  Sale,  Prescribed 
Burn  and  Travel  Management; 
Correction 

agency:  Forest  Service.  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement; 
correction. 

SUMMARY:  The  Forest  Service  published 
a  notice  of  intent  to  prepare  an 
environmental  impact  statement  for  the 
Blackhall-McAnulty  Timber  Sale, 
Prescribed  Burn  and  Travel 
Management  Analysis  in  the  Federal 
Register  of  June  11,  2003.  The  original 
notice  designated  the  Forest  Supervisor 
as  the  Responsible  Official.  This 
correction  will  designate  the  District 
Ranger  as  the  Responsible  Official. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  DeLay,  Brush  Creek/Hayden 
Ranger  District,  P.O.  Box  249,  Saratoga, 
WY  82331,  307-326-2518. 

Correction 

In  the  Federal  Register  of  June  11, 
2003.  in  FR  Doc.  03-14672,  on  page 
34902,  in  the  third  column,  correct  the 
"Responsible  Official"  caption  to  read: 

Responsible  Official 

Scott  G.  Armentrout,  District  Ranger, 
Brush  Creek/Hayden  Ranger  District, 
Medicine  Bow-Routt  National  Forests 
and  Thunder  Basin  National  Grassland, 
South  Highway  130,  Saratoga,  Wyoming 
82331.  is  the  official  responsible  for 
making  the  decision  on  this  action.  He 
will  document  his  decision  and 
rationale  in  a  Record  of  Decision. 


Dated:  September  25,  2003. 
Scott  G.  Armentrout, 

District  Ranger. 

[FRDoc.  03-24981  Filed  10-1-03;  8:45  ami 

BILUNG  CODE  341 0-11 -M 

DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Paciters  and 
Stoclcyards  Administration 

Solicitation  of  Nominations  4or 
Members  of  the  Grain  inspection 
Advisory  Committee 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Notice  to  solicit  nominees. 

SUMMARY:  The  Grain  Inspection,  Packers 
and  Stockyards  Administration  (GIPSA) 
is  aimouncing  that  nominations  are 
being  sought  for  persons  to  serve  on 
GIPSA's  Grain  Inspection  Advi>ory 
Committee. 

DATES:  Form  AD-755  must  be  received 
not  later  than  December  1,  2003. 
ADDRESSES:  Completed  AD-755  forms 
should  be  submitted  to  GIPSA  at  1400 
Independence  Avenue.  SW.,  STOP 
3601,  Washington.  DC  20250-3601.  The 
completed  form  may  also  be  faxed  to 
GIPSA. 

SUPPLEMENTARY  INFORMATION:  Under 
authority  of  section  21  of  the  United 
States  Grain  Standards  Act  (Act),  as 
amended,  the  Secretary'  of  Agriculttu'e 
established  the  Grain  Inspection 
Advisory  Committee  (Advisory 
Committee)  on  September  29,  1981,  to 
provide  advice  to  the  Administrator  on 
implementation  of  the  Act.  Section  109 
of  the  Grain  Standards  and  Warehouse 
Improvement  Act  of  2000,  Pub.  L.  106- 
472.  extended  the  authority  for  the 
Advisory  Committee  through  September 
30.  2005. 

The  Advisory  Committee  presently 
consists  of  15  members,  appointed  by 
the  Secretary,  who  represent  the 
interests  of  grain  producers,  processors, 
handlers,  merchandisers,  consumers, 
and  exporters,  and  includes  scientists 
with  expertise  in  research  related  to  the 
policies  in  section  2  of  the  Act. 
Members  of  the  Advisory  Committee 
serve  without  compensation.  They  are 
reimbursed  for  travel  expenses, 
including  per  diem  in  lieu  of 
subsistence,  for  travel  away  from  their 
homes  or  regular  places  of  business  in 


performance  of  Advisory  Committee 
service,  as  authorized  under  section 
5703  of  Title  5,  United  States  Code, 
Alternatively,  travel  expenses  may  be 
paid  by  Committee  members. 

Nominations  are  being  sought  for 
persons  to  serve  on  the  Advisory 
Committee  to  replace  the  five  members 
and  the  five  alternate  members  whose 
terms  will  expire  March  2004. 

Persons  interested  in  serving  on  the 
Advison,'  Committee,  or  in  nominating 
individuals  to  serve,  should  contact: 
GIPSA,  by  telephone  (tel:  202-205- 
8281),  lax  (fax:  202-205^714),  or 
electronic  mail  (e-mail: 
Terri.L.Henry@usda.gov)  and  request 
Form  AD-755.  Form  AD-755  may  also 
be  obtained  via  the  Internet  through 
GIPSA's  Home  page  at:  http:// 
www.usda.gov/gipsa/advcommittee/ 
ad755.pdf.  The  completed  form  should 
be  sent  to  the  address  above  or  faxed  to 
GIPSA. 

Nominations -are  open  to  all 
individuals  without  regard  to  race, 
color,  religion,  sex,  national  origin,  age, 
disability,  marital  status,  or  sexual 
orientation.  To  ensure  that 
recommendations  of  the  Committee  take 
into  account  the  needs  of  the  diverse 
groups  served  by  the  Department, 
membership  shall  include,  to  the  extent 
practicable,  individuals  with 
demonstrated  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

The  final  selection  of  Advison,' 
Committee  members  and  alternates  will 
be  made  by  the  Secretary. 

Donna  ReiCschneider. 

Administrator. 

(FR  Doc.  03-24946  Filed  10-1-03;  8:'15  am] 

BILLING  CODE  341(>-£N-P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Title:  Report  of  Privately-Owned 
Residential  Building  or  Zoning  Permits 
issued  (Building  Permits  Survey) 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 


Vi^Mxal      D< 


{«»•>•■/  \^r.l         CO         NT.r^         ini     ITU.,.,.^^Ar 


r\^*^v.^ 


orvno  /KT»4.:n«^ 
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take  this  upportunitv  to  <  omrrK^nt  im 
proposefl  diid'nr  coritinuint;  infnrmatinn 
I ollwtinns.  ds  required  bv  the 
Paperwiirk  Reduction  Act  of  1995,  Fub. 
1.    1()4-1.J  (44  V  S.C.  3506(c)(2)(A)). 
DATES:  Written  cnmments  must  be 
submitted  on  ur  before  December  1. 

ADDRESSES:  Direct  all  written  comnifiits 
to  Diana  Hvnek.  Departmental 
Paperwork  C.learano'  Offit  er. 
Department  of  ('ommerce   Room  H61'5. 
14th  and  Constitution  Avenue.  NVV. 
Washington.  DC  20_'J0  (or  via  the 
Internet  at  (Ihvm^kicloc  onv] 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  it 
copies  of  tfie  information  (  olitu  tion 
instrumentis;  ami  instructions  should 
be  directed  to  Erica  Filipek.  (ieiisus 
Bureau.  Room  2105.  FOB  4. 
Washington.  DC  20233-6900.  (301)  763- 
5161  (or \ia  the  Internet  at 
pnrti  man,'  filipfk{i.cfnsus^nv). 

SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  Census  Bureau  plans  to  request  a 
three  vear  extension  of  a  c  urrentlv 
approved  collection  of  the  Form  ('-404 
Building  Permits  Survev.  The  Census 
Bureau  produces  statistics  used  to 
monitor  activity  in  the  large  and 
dynamic  construction  industry    Gi\en 
the  importance  of  this  industr\',  several 
of  the  statistical  series  are  key  economic 
indicators.  Two  such  series  are  (a) 
Housing  I'nits  Authorized  bv  Building 
Permits  and  (b)  Housing  .Starts   Both  are 
based  on  data  from  samples  of  permit- 
issuing  places.  These  statistics  help 
state  and  local  governments  and  the 
Federal  Government,  as  well  as  private 
industrv.  to  analvze  this  important 
sector  of  the  economv 

The  Census  Bureau  uses  Form  C-4()4 
to  collef:t  data  to  provide  estimates  of 
the  number  and  valuaticm  of  new 
residential  housing  units  authorized  bv 
building  permits.  We  use  the  data,  a 
component  of  the  index  of  leading 
economic  indicators,  to  estimate  the 
number  of  housing  units  started, 
completed,  and  sold,  if  single-familv. 
and  to  select  samples  for  the  C'ensus 
Bureau's  demographic  survevs 
Policymakers,  planners,  businessmen/ 


women,  and  others  use  the  detailed 
ge(igraphi(  d.ita  (ollected  from  state  and 
lo(  rtl  officials  on  new  n^sidential 
construction  authorized  bv  building 
permits  to  monitor  growth  and  plan  for 
local  ser\  i(  es  .ind  to  develop  production 
and  marketing  pi. ins  The  Building 
Permits  Survey  is  the  only  source  of 
statistic:s  on  residenthil  construction  for 
states  and  smaller  geographii  areas 
Building  permits  ,ire  [uiblic  records  so 
the  information  is  not  subie(,t  to 
disclosure  restrii  tmiis 

II.  Method  of  Collection 

rilt'  (  ellsiis  Bureau  (  oile(  ts  this 
int(irniation  h\  m.iil  .uui  "le(  troniialK' 
through  files  \\v  liuwnload  or  re(  eive  on 
diskettes  or  via  e-mail. 

Mimthlv.  we  currently  collect  this 
mformation  bv  mail  for  about  8,170 
permit-issuing  jurisdictions  and 
electronicalU  for  550  jurisdictions 
AnnualK    \\f  i  ollet  t  this  information  h\ 
mail  for  about  10.  IHO  jurisdictions.  The 
universe  for  the  survev  will  be  updated 
in  fanuarv  2004  from  about  18.900 
jurisdictions  to  19.600  jurisdictions.  A 
new  monthlv  sample  will  also  be 
introduced.  Monthlv  data  for  2004  will 
be  collected  for  both  the  old  and  the 
new  monthlv  samples.  For  2004,  we 
plan  to  collect  monthlv  data  for  about 
10.600  permit-issuing  jurisdictions  (at 
least  560  electronically),  and  to  collect 
annual  data  for  about  cj.OOO 
|urisdic:tions  The  sample  overlap  will 
end  in  lanuarv  2005.  thereafter,  we  will 
collec:t  monthlv  data  for  about  8,600 
jurisdictions  (at  least  560  electronic:allv) 
and  annual  data  for  about  11.000 
lurisdictions. 

III.  Data 

OMB  XunitH-r  06t)7-0094. 

Form  .Vin/i/wr  C-404- 

Tvpc  (it  flev;evv  Regular  submission. 

Affpctfd  Fiibht:  State  and  local 
governments. 

Estinuitpd  \umhi-T  t^f  Rfspondents: 
19.600 

Estimated  Tinif  Per  Response:  10 
minutes  for  monthh  respondents  who 
report  bv  mail.  3  minutes  for  monthlv 
respondents  who  report  electronically, 
and  25  minutes  for  annual  respondents 
who  report  bv  mail 


Estimated  Total  Annual  Burden 
Hours:  24,166  for  2004.  20,999 
thereafter. 

Estimated  Total  Annual  Cost: 
5323,596. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13,  United 
States  Code.  Section  182. 

IV.  Request  for  Comments 

Comments  are  invitcKl  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility,  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (dj  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  September  26.  2003. 
Madeleine  Clayton, 

Management  Analyst.  Office  of  the  Chief 

Information  Officer 

(FR  Doc.  03-24960  Filed  10-1-03:  8:45  am] 

BILLING  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

AGENCY:  Economic  Development 
Administration  (EDA). 
ACTION:  To  give  all  interested  parties  an 
opportunity  to  comment. 


Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  Action  By  Trade  Adjustment  Assistance  for  Period  August  20,  2003-September  26,  2003 


Firm  name 


Address 


Date  petition 
accepted 


Acushnet  Rubber  Co     Inc    dba  Precix, 
Inc 

Beadles  Lumber  Company   

Bobs  Candies  Inc  


MA 


Product 


744  Belleville  Avenue,  New  Bedford, 

02742 
900  6tn  Street.  N  E    Moultrie.  GA  31776 
1315  West  Oakndge  Drive,  Albany.  GA 

31707 


09/26/03     Copier  rolls  and  blades  and  wIndstiieW 

wiper  blades 
09/08/03    Souttiem  yellow  pine  lumtwr. 
09/08/03     Candy  canes. 


JifiRI  R 
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List  of  Petition  Action  By  Trade  Adjustment  Assisjance  for  Period  August  20,  2003-September  26,  2003— 

Continued 


I  Firm  name 

Calhoun  Bend  Mill,  Inc  

Dan  River,  Inc 

Delta  Brands,  Inc 

Eagle  Stud  Mill,  Inc  !* 

Fields  &  Sons,  Inc  

Henkel,  Inc 

IndTool,  Inc 

Janssen  Engineering,  Inc  

National  Magnetic  Group,  Inc 

Northcutt  Woodworks,  L.  P  

Polar  Ware  Company 

Scott  Powr-Ply  Company  dba  Soott  Fly 
Rods  and  The  Scott  Fly  Rod  Company. 

Silverton  Victorian  Miiiworks,  Inc.  dba 
The  MHIworlcs,  Inc. 

Williamson  Corporation  


Address 


Date  petition 
accepted 


Product 


3615    Fourth     Street,    Jonesville,     LA 

71343. 
P.O.  Box  261,  Danville,  VA  24543  

2204  Century  Center  Blvd.,  Irving,  TX 

75062. 
1620  Rogers  Street,  Unit  7,  Missoula, 

MT  599802 

P.O.  Box  25,  Kodiak,  AK  99615  

211  East  Church  Street,  Hammond,  LA 

70401. 
412    Bradley    Street,    Burlington,    NC 

27215. 
6920  Route  7,  North  Dover,  AR  72837  .. 

1210  Win  Drive,  Bethlehem,  PA  18017  .. 
101    South    4th    Street    Crockett,    TX 

75835. 
2806  North  15th  Street,  Shetxjygan,  Wl 

53082. 
2355    Air    Park    Way,    Montrose,    CO 

81401. 
466  S.  Sky  Lane,  Durango,  CO  81303  .. 

70  Dominion  Drive,  Concord,  MA  01742 


09/04/03  i  Dry  flour-based  mixes. 

1 
09/11/03    Fabric    for   home   fashions   and    auto- 
motive industries. 
09/04/03  '  Steel  milling  machines. 

09/04/03    Coniferous  lurnt)er  studs. 

09/17/03    Salmon. 
09/04/03     Electrode  ovens. 

09/05/03    Gear  t>oxes  and  parts  and  ottier  speed 

!      changers. 
09/04/03    Camshafts  and  repair  pjuts  for  tractors 

and  implements. 
09/03/03    Soft  ferrites  and  dtelective  resonators. 
09/17/03    Pine  moldings. 

08/29/03    Stainless  steel  kitchen  ware. 

08/26/03     Fishing  rods. 

08/26/03    Wood  moldings. 

09/26/03  I  Non-contact  infrared  temperature  sen- 
i  sors  for  used  in  process  control  sys- 
,      tems. 


The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm.  Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance,  Room 
7315,  Economic  Development 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and  title 
of  the  program  under  which  these  petitions 
are  submitted  is  11.313,  Trade  Adjustment 
Assistance. 

Dated:  September  26,  2003. 
Brenda  A.  Johnson, 

Acting  Director.  Planning  and  Development 

Assistance  Division. 

[FR  Doc.  03-24971  Filed  10-1-03;  8:45  am] 

BILUNG  CODE  3510-24-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Format  for  Petition  Requesting  Relief 
Under  U.S.  Countervailing  Duty  Law 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13  (44  U.S.C. 
3506fc)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  1 , 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmented 
Paperwork  Clearance  Officer, 
Department  of  Conunerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  or  via  the 
Internet  at  dHynek@doc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Nicole  BcUikhead,  Import 
Administration,  Office  of  Policy,  Room 


3713,  14th  &  Constitution  Avenue,  NW., 
Washington,  DC  20230;  Phone  number: 
(202)  482-8221,  and  fax  number:  (202) 
501-7952. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  International  Trade 
Administration.  Import  Administration, 
AD/CVD  Enforcement,  implements  the 
U.S.  antidiunping  and  countervailing 
duty  law.  Import  Administration 
investigates  allegations  of  unfair  trade 
practices  by  foreign  governments  and 
producers  and,  in  conjunct    n  with  the 
U.S.  International  Trade  Commission, 
can  impose  duties  on  the  product  i-" 
question  to  offset  the  unfciir  '  ractici  s. 
Form  ITA-366P— Format  for  Petition 
Requesting  Relief  Under  the  U.S. 
Countervailing  Duty  Law — is  designed 
for  U.S.  companies  or  industries  that  are 
unfamiliar  with  the  Countervailing  law 
and  the  petition  process.  The  Form  is 
designed  for  potential  petitioners  that 
believe  a  foreign  competitor  is  being 
subsidized  unfairly.  Since  a  variety  of 
detailed  information  is  required  under 
the  law  before  initiation  of  a 
countervailing  duty  investigation,  the 
Form  is  designed  to  extract  such 
information  in  the  least  burdensome 
manner  possible. 
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II.  Method  of  Data  Collection 

Form  ITA-J66P  is  sent  by  rf>quest  t(i 
potential  V  S   petitioners. 

III.  Data 

OMB  \umhf>r-  0625-0148 

Form  \urubpr  ITA- iRBP 

Type  nt  Rfvu'vv:  Regular  vSiibmission 

Affected  Public:  VS.  companies  or 
industries  that  suspect  the  presence  of 
unfair  tiimpetition  frnni  suhsniized 
foreign  enterprises 

Estimated  \umbfr  of  Rfsponcifnts  r> 

E.'iti milted  Time  Per  Response  40 
hours 

Estimated  Total  Annua!  Burden 
Hours:  200  hours 

Estimated  Total  Annual  Costs: 
Assuming  the  number  of  petitioners 
remains  the  same,  the  estimated  annual 
cost  for  this  collection  is  S2  7  .tOO 
(514,000  for  respondents  ami  Si  l')n() 
for  feder.il  government  i 

IV'.  Request  for  Comments 

(Comments  are  invited  on  (a)  Whether 
the  proposed  collet. turn  of  information 
is  net  essarv  for  the  proper  performaiu  e 
of  the  functions  of  the  agenc\ ,  including 
whether  the  information  shall  have 
practical  utilitv;  (h)  the  at  turacv  of  the 
agenc  v's  estimatt'  of  the  burden 
(incduding  hours  and  costs)  of  the 
proposed  collection  of  information;  (cl 
vvavs  to  enhanc:e  the  qualitv.  utilitv.  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  auttmiated  c:ollection  technif]u>'s 
or  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notio'  will  be  summarized  and/or 
int  luded  in  the  request  for  OMB 
apprrjval  of  this  information  collection; 
thev  also  will  become  a  matter  of  public 
record 

Dated:  September  26,  2003. 
Madeleine  Clavton. 

\tanugenifnt  Analyst,  Office  of  the  Chief 

Information  Officer. 

iFR  DiK    03-24^61  Filed  10-1-03:  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Proposed  Information  Collection; 
Comment  Request;  Malcolm  Baldrige 
National  Quality  Award  Application 

action:  Notice. 


summary:  The  Department  of 

Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 


respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  ofiportunitv  to  comment  on 
proposed  and/or  (  ontinuing  information 
collections,  as  required  bv  the 
Paperwork  Reduction  .\ct  of  199.5, 
Publu   Law  104-1.1  (44  U.S.C. 
.350H(cl(2)(A). 

DATES:  Written  comments  must  he 
submitted  on  or  before  I3eceml)er  1, 
2003. 

ADDRESSES:  Direr  t  all  written  comments 

to  Diana  H\nek.  DefKirtmental 
Paperwork  Clearance  Officer, 
Department  of  (Commerce,  Room  6625, 
Herbert  Hoo\er  Building,  1401 
Constitution  .-Xvenuf.  .\'W  ,  Washington, 
DC:  202,U)  (or  via  tht;  Internet  at 
il}lvnekf!.d()c  ,g(n). 

FOR  FURTHER  INFORMATION  CONTACT: 

Kt'(|uests  tor  addition, il  information  or 
(  o[)ies  of  the  information  i  fiUection 
instrument(s)  and  mstnu  tion  should  he 
directed  to  loAnne  M  Surefte,  Baldrige 
.National  Quality  Program, 
.\dministr<)tion  Building,  Room  621, 
100  Bureau  Drive,  .Stop  1020,  National 
Institute  of  ,Stanilards  and  Technologv, 
(laithersburg,  MD  20899-1020; 
telephone  (.101)  975-5267,  fax  (.^01) 
948-3716,  e-mail 
Joanne  surette<(in  1st  gov. 

SUPPLEMENTARY  INFORMATION: 

I.  ,\bstract 

The  Department  of  Commerce  is 
responsible  for  thf  Baldrige  National 
Qualitv  Program  and  the  Malcolm 
Baldrige  National  Qualitv  Award.  The 
.National  Institute  of  .Standards  and 
Technologv  (NIST)   an  agency  of  the 
Department's  Tei  hllo|og\' 
.\dmiiiistration.  m.inages  the  Baldrige 
Program  Applicants  for  the  Malcolm 
Baldrige  National  Quality  Award  are 
requireil  tn  perform  two  steps:  (1)  The 
applicant  organization  certifies  that  it 
meets  eligibilitv  retjuirements;  (2)  the 
applicant  organization  prepares  and 
completes  an  applit  ation  form  and  the 
applicatuui  process   The  Malcolm 
Baldrige  National  Qualitv  Award 
Program  Office  will  assist  with  or  offer 
advice  on  anv  questions  or  issues  that 
the  applicant  inav  ha\e  i one crning  the 
eligibilit\'  process  or  in  c:ompleting  the 
self-certification  forms   NIST  will  usi; 
the  applii:ation  p,ic  kage  to  assess  and 
pro\  ide  feedb.it  k  on  the  applicants 
qualitv  and  performam  e  prat:tices. 

II.  Method  of  Collection 

Applit  ants  must  i  cimplv  in  writing 
according  to  the  Baltlrige  Award 
Application  Forms  booklet. 

III.  Data 

OMB  .\umt)er:  0693-0006. 


Form  Number:  None. 

Tvpe  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Response:  74 
hours. 

Estimated  Total  Annual  Burden 
Hours:  7,400 

Estimated  Total  Annual  Cost:  SO 

IV.  ifequest  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  prt)posed  t:ollection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utilitv:  (b)  the  accuracy  of  the 
ageni:v'3  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  c;ollection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
t:ollt>cted;  and  (d)  ways  to  minimize  the 
burden  of  the  t:ollection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

(Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  will  also  become  a  matter  of  public 
record. 

Dated:  .September  26,  2003. 
Gwellnar  Banlcs. 

Management  Analyst.  Office  of  the  Chief 
Information  Officer 

[KR  Doc   0:1-24959  Filed  10-1-O.i:  8:45  am] 
BILLING  CODE  3510-13-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  092503B] 

Western  Pacific  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

C'ommerce. 

ACTION:  Notice  of  public  meetings  and 

hearings. 


summary:  The  Western  Pacific  Fishery 
Management  Council's  (Council) 
Scientific  and  Statistical  Committee 
(SSC)  will  meet  on  Tuesday,  October  14. 
2003.  through  Wednesday  October  16, 
2003:  and  the  Council  will  hold  its 
120th  meeting  from  Monday  October  20, 
2003  through  Thursday  October  23, 
2003.  in  Honolulu,  HI.  (see 
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SUPPLEMENTARY  INFORMATION  for  specific 
times,  dates,  and  agenda  items). 
ADDRESSES:  The  SSC  meeting  will  be 
held  at  the  Council  Office  Conference 
Room,  1164  Bishop  St.,  Suite  1400, 
Honolulu,  HI;  telephone:  (808)  522- 
8220.  The  Council  meeting  will  be  held 
at  Pagoda  Hotel,  Cest'Si  Bon  Room, 
1525  Rycroft  Street,  Honolulu,  HI 
96814;  telephone  (808)  941-6611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  808-522-8220. 
SUPPLEMENTARY  INFORMATION: 

Dates  and  Times 

The  SSC  meeting  will  be  held  from  9 
a.m.  to  5  p.m.  on  October  14,  2003,  and 
from  8:30  a.m.  to  5  p.m.  on  October  15- 
16,2003. 

1.  Introductions 

2.  Approval  of  draft  agenda  and 
assignment  of  rapporteur 

3.  Approval  of  the  minutes  of  the  83rd 
meeting 

4.  Bottomfish 

A.  Stock  assessment  workshop 

B.  Main  Hawaiian  Islands  (MHI)  catch 
data  project 

C.  Genetic  research  proposal 

D.  Status  of  MHI  area  closure  review 

E.  Report  on  MHI  scoping  meeting 

F.  Seamount  groundfish  moratorium 

5.  Protected  species 

A.  Status  of  Sea  Turtle  Recovery  Team 
and  Recovery  Plans 

B.  Observer  programs:  objectives  and 
design 

6.  Crustaceans  fisheries 

A.  Report  on  Northwestern  Hawaiian 
Islands  (NWHI)  2003  lobster  research 
cruise 

B.  Results  of  September  lobster 
tagging  charter 

C.  Application  of  lobster  research  in 
stock  assessment  model 

7.  Precious  Corals 

A.  Report  on  MHI  black  coral  meeting 

8:30  a.m.  Wednesday,  October  15,  2003 

8.  Pelagic  Fisheries 

A.  American  Samoa  and  Hawaii 
Longline  Quarterly  Reports 

B.  Tuna  and  billfish  stock  assessments 

C.  Final  Report  on  phase  two  of  chute 
trials  for  seabird  conservation 

D.  Turtle  conservation  and 
management 

a.  Update  on  Judge  Kotelly's  ruling 
vacating  the  June  2002  regulations  and 
2002  Biological  Opinion 

b.  Movement  and  smvivorship  of 
turtles  released  from  Longline  fisheries 

c.  Status  of  Environmental  Impact 
Statements  (EIS) 

i.  Supplemental  Pelagic  EIS 

ii.  MHI  Turtle  EIS 

iii.  Longline  Experimental  Permit  EIS 


1.  Preferred  alternative 

2.  Atlantic  mitigation  experiments 

d.  Turtle  Advisory  Committee  & 
Database  meetings 

e.  Council  tmlle  conservation  actions 

f.  Measures  to  manage  Hawaii's 
Longline  fishery 

E.  Marlin  management 

a.  Report  on  public  scoping  meetings 

b.  Marlin  tagging  project 

F.  Private  fish  aggregation  devices 

G.  Shark  management 

H.  Report  on  international  meetings 
and  issues 

a.  Standing  Committee  on  Tuna  and 
Billfish 

b.  Predatory  conference 

c.  People  and  the  Sea  Conference 

d.  Inter-American  Convention  on  Sea 
Turtles 

8:30  a.m.  Thursday,  October  16,  2003 

Ecosystem  and  Habitat 

A.  Northwestern  Hawaiian  Islands/ 
Mariana  Islands  Archipelagic  Ecological 
Assessments 

B.  NWHI  Sanctuary  designation 
progress  report 

C.  Report  on  the  State  of  Hawaii  papio 
and  ulua  tagging  project 

10.  Other  business 

A.  Draft  Pacific  Islands  Region 
Strategic  Plan  -  Research 

B.  85th  SSC  meeting 

11.  Smnmary  of  SSC 
Recommendations  to  the  Council 

Council  Standing  Committee  Meetings 

The  following  Standing  Conmiittees 
of  the  Council  will  meet  on  Monday, 
October  20,  2003.  Enforcement/Vessel 
Monitoring  System  (VMS)  from  7:30 
a.m.  to  9  a.m.;  Fishery  Rights  of 
Indigenous  People  from  7:30  a.m.  to  9 
a.m.;  International  Fisheries/Pelagics 
from  9  a.m.  to  12  noon;  Bottomfish  from 
9  a.m.  to  12  noon;  Ecosystem  and 
Habitat  from  1:30  p.m.  to  3  p.m.; 
Crustaceans  and  Precious  Corals  from  3 
p.m.  to  4:30  p.m.;  and  Executive/Budget 
and  Program  from  4:30  p.m.  to  6  p.m. 

In  addition,  the  Council  will  hear 
recommendations  from  its  scientific  and 
statistical  committee,  and  other  ad  hoc 
groups.  Public  comment  periods  will  be 
provided  throughout  the  agenda.  The 
order  in  which  agenda  items  are 
addressed  may  change.  The  Council  will 
meet  as  late  as  necessary  to  complete 
scheduled  business. 

Public  Hearing  . 

Public  hearing  will  be  held  to  solicit 
comments  on  long-term  management 
measures  for  the  region's  pelagic  fisher\' 
on  October  22,  2003  at  4:30  p.m.  at  the 
Pagoda  Hotel,  Honolulu  HI.  The  agenda 
during  the  full  Council  meeting  will 
include  the  items  listed  here. 


9  a.m.  Tuesday,  October  21,  2003 

1.  Introductions 

2.  Approval  of  agenda 

3.  Approval  of  118th  and  119th 
meeting  minutes 

4.  Island  reports 

A.  American  Samoa 

B.  Guam 

C.  Hawaii 

D.  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI) 

5.  Reports  from  fisher\'  agencies  and 
organizations 

A.  Department  of  Commerce 

a.  NMFS 

i.  Pacific  Islands  Regional  Office 
ii.  Pacific  Islands  Fisheries  Science 
Center 

b.  NOAA  General  Counsel  Southwest 
Region 

c.  National  Ocean  Service 

B.  Department  of  the  Interior,  U.S. 
Fish  and  Wildlife  Service 

6.  Enforcement/vessel  monitoring 
system  (VMS) 

A.  U.S.  Coast  Guard  activities 

B.  NMFS  activities 

C.  Enforcement  activities  of  local 
agencies 

D.  Status  of  violations 

E.  Report  on  national  VMS  program 
and  policies 

F.  Options  for  using  electronic 
logbooks  for  Hawaii  longline  fishery 

Guest  Speaker:  Ueta  Fa'asili  Strategic 
plan  for  fisheries  management  and 
sustednable  coastal  fisheries  in  Pacific 
islands 

7.  Observer  programs 

A.  Objectives  and  design 

B.  Monitoring  and  compliance  policy 

C.  Native  observer  program 

8.  Precious  coral  fisheries 

A.  Report  on  precious  coral  industry 
meeting  black  coral  minimum  size 

9.  Crustaceans  fisheries 

A.  Status  of  lobster  research 

a.  Report  on  the  2003  Annual  Lobster 
Resource  Cruise 

b.  Report  on  the  2003  Lobster  Tagging 
Charter 

B.  Progress  on  NWHI  lobster 
population  model 

10.  Fisher}-  Rights  of  indigenous 
peoples 

A.  Revision  of  CNMI  marine 
conservation  plan 

B.  Status  and  prognosis  of  community 
demonstration  projects  program 

C.  Community  Development  Program 
(CDP) 

a.  Status  of  Mau  Zone  CDP  regulations 

b.  Indigenous  database 

c.  Guam  community  monitoring 
program  options 

D.  Saltonstall-Kennedy  solicitation, 
June  30,  2003.  Omnibus  solicitation 

Wednesday.  October  22.  2003 

11.  Pelagic/international  fisheries 
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A.  American  .Samoa  &  Hawaii 
longline  quarterly  reports 

B.  Standing  Committee  on  Tuna  and 
BillFish  stock  assessments 

C  Report  on  Hawaii  longline  observer 
program 

D  Final  report  on  phase  two  of  chute 
trials  for  seabird  conservation 

E.  Turtle  conservation  and 
management 

a.  Update  on  Judge  KoUar-Kotelly's 
ruling  vacating  the  June  2002 
regulations  and  2002  Biological  Opinion 

b.  Movement  and  survivorship  of 
turtles  released  from  longline  fisheries 

c.  Status  of  Environmental  Impact 
Statements  (EISs) 

i.  Supplemental  Pelagu  EIS 

ii  MHI  Turtle  EIS 

iii.  Longline  experimental  permit  EIS 

1   Preferred  alternative 

2.  Atlantic  mitigation  experim'mts 

d  Turtle  Advisorv  Oimmittee  & 
Database  meetings 

e  Council  turtle  conservation  actions 

f.  Measures  to  manage  Hawaii's 
longline  fishery 

F   Marlin  management  -  Report  nn 
public  scoping  meeting 

C.  Private  fish  aggregation  devices  - 
Report  on  public  scoping  meetings 

H.  Shark  management  (Action  Item) 
I.  International  meetings 

a.  Standing  Committee  on  Tuna  and 
Billfish 

b.  Preparatory  Conference 

c  People  and  the  Sea  Conference 

(1   Inter-Ameruan  ("(mvention  on  Sea 
Turtles 

I   Public  hearing  on  measures  to 
manage  the  Hawaii  longline  fishery 

A  public:  hearing  will  be  held  to 
receive  comments  on  long-term 
management  of  the  pelagic  fisherv  of  the 
Western  Pacific  Region,  especially  the 
Hawaii-based  longline  fishery  The 
Council  is  developing  an  amendment  to 
the  regulations  under  the  Fisherv 
Management  Plan  for  the  Pelagics 
Fisheries  of  the  Western  Pacific  Region 
that  would  address  the  fact  that  an 
August  31,  2003,  Court  order  vacated 
NMFS'  2002  Biological  COpinion  and 
related  regulations,  removing  any 
authorization  of  incidental  takes  of  sea 
turtles  bv  the  fisherv  that  had  been 
provided  bv  the  Biological  Opinion.  At 
its  119th  meeting,  the  (!ounc:il  took  final 
ac:tion  to  recommend  an  emergencv  ruU' 
for  the  short-term  management  of  the 
longline  fishery  to  conserve  sea  turtles. 
and  also  liirected  its  staff  to  analyze  and 
document  the  impacts  of  a  range  of 
alternatives  for  the  long-term 
management  of  the  fisherv  At  its  120th 
meeting,  the  Council  mav  take  final 
action  to  recommend  a  preferred  long- 
term  alternative,  or  't  mav  defer  that 
decision  to  a  later  date. 


Thursday.  Octoher  23.  2003 

12.  Ecosystems  and  Habitat 
A  NTWHl/CNMI  Archipelago 

Eccjjogical  Assessments 

B  Status  of  NWHI  Reserve  Operations 
Plan 

(;  NWHI  .Sanctuary  designation 
process  report 

D.  Pacific  National  Wildlife  Refuge 
expansion 

a.  Midway  Atoll  National  Wildlife 
Refuge  expansion 

b   Hawaiian  Island  National  Wildlife 
Refuge  expansion  proposal 

E.  Report  on  the  C  .S  Coral  Reef  Task 
Force  meeting 

a.  Pac;ific;  regional/local  action 
strategies 

b  Guam/Hawaii  coral  reef  fisheries 
management  workshops 

13.  Bottomfish  fisheries 

,\   Report  on  MHI  management 
program  review 

B   Report  on  Hawaii  public  scoping 
meetings 

C.  Report  on  CNMI  public  scoping 
meetings 

D  Seamount  groundfish  moratorium 
(expires  8/04) 

1  Status  of  fishery 

2  Management  options:  continue 
moratorium,  closure,  other 

14   Program  planning 

A   Legislation 

B  Pacific  Islands  Region  Strategic 
Plan 

C;.  CNMI  fisherv  development  project 

D  Report  on  programmatic  grants 

l.'i   .Administrative  matters 

A   Financial  reports 

B   Administrative  report 

C  Meetings  and  workshops 

[1  Advisorv  Croup  changes 

lb   Elei:tion  of  officers 

17.  Other  business 

Although  non-emergencv  issues  not 
contained  in  this  agenda  mav  c:c)me 
before  the  Council  for  discussion,  those 
issues  mav  not  be  the  subject  of  formal 
Council  action  during  this  meeting 
Council  action  will  be  restric:ted  to  those 
issues  spec.ifically  listed  in  this 
document  and  any  issue  arising  after 
publication  of  this  document  that 
requires  emergeni  v  at;tion  und(!r  section 
<()tii  )  I  if  the  Magnuson-Stevens  Fishery 
Citiiservation  and  Management  Act. 
providfui  the  public  has  been  notified  of 
the  Counc  lis  intent  to  take  final  action 
to  address  the  emergenc:v 

Special  .\ccoinmodations 

These  meetings  are  physically 
ac:c:c>ssible  to  people  with  disabilities. 
Requests  for  sign  language; 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Kittv  M   .Simonds, 
808-522-8220  (voice)  or  (808)522-8226 


(fax),  at  least  5  days  prior  to  the  meeting 
date. 

Authority:  1801  e(  seq. 

Dated:  September  29.  2003. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[PR  Doc.  03-25026  Filed  10-1-03;  8;45  am] 

BU.UNG  CODE  3510-22-S 


COMMITTEE  FOR  THE 
IMPLEMEffTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
the  Socialist  Republic  of  Vietnam 

September  26.  2003. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner.  Bureau  of  Customs  and 
Border  Protection. 


EFFECTIVE  DATE:  October  2,  2003. 

FOR  FURTHER  INFORMATWN  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the 
Bureau  of  Customs  and  Border 
Protection  Web  site  at  http:// 
v\-\\ia:c ustoms.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
Web  site  at  ht1p://otexa. ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
E.xecutive  Order  11651  of  March  3.  1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  lanuary  13,  2003).  Also 
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see  68  FR  26575,  published  on  May  16, 
2003. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  26,  2003. 

Commissioner, 

Bureau  of  Customs  and  Border  Protection, 
Washington,  DC  20229 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  12,  2003,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products, 
produced  or  memufactured  in  Vietnam  and 
exported  during  the  twelve-month  period 
which  began  on  May  1,  2003  and  extends 
through  December  31,  2003. 

Effective  on  October  2,  2003,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  terms  of 
the  current  bilateral  textile  agreement 
between  the  Governments  of  the  United 
States  and  Vietnam: 


Category 

Restraint  limit  ^ 

332 

347/348 

352/652 

632 

647/648 

6,667  dozen  pairs. 
5,320,000  dozen. 
1,179.794  dozen. 
13,333  dozen  pairs. 
1,473,411  dozen. 

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  Imports  exported  after  April  30, 
2003. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  03-24989  Filed  10-1-03;  8:45  am] 
BILUNG  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  the 
Socialist  Republic  of  Vietnam 

September  26,  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner,  Buireau  of  Customs  and 

Border  Protection. 

EFFECTIVE  DATE:  October  2,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the 
Biu'eau  of  Customs  and  Border 
Protection  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13,  2003).  Also 
see  68  FR  26575,  published  on  May  16, 
2003. 

D.  Michael  Hutclmuon, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  26,  2003. 

Commissioner, 

Bureau  of  Customs  and  Border  Protection, 
Washington.  DC  20229 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  12,  2003,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Vietnam  and 
exported  during  the  twelve-month  period 
which  began  on  May  1 ,  2003  and  extends 
through  December  31,  2003. 

Effective  on  October  2,  2003,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  terms  of 
the  current  bilateral  textile  agreement 
between  the  Governments  of  the  United 
States  and  Vietnam: 


Category 


Restraint  limit ' 


340/640 1,383,333  dozen. 

345 224,000  dozen. 


448 

645/646 


21,713  dozen. 
149,333  dozen. 


^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  April  30, 
2003. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 


these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  03-24990  Filed  10-1-03;  8:45  am] 

BILUNG  CODE  3510-OR-S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  Office  of  the  Assistant 
Secretary  of  Defense  for  Health  Affairs. 
ACTU}N:  Notice. 

In  accordance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Assistant  Secretary  of  Defense  for 
Health  Affairs  announced  the  proposed 
extension  of  a  currently  approved 
collection  and  seeks  public  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
extension  of  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  fimctions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  on  or  before 
December  1,  2003. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  information 
collection  should  be  sent  to  TRICARE 
Management  Activity — Aurora,  Office  of 
Program  Requirements  Division,  16401 
E.  Centretech  Parkway,  ATTN:  Graham 
Kolb.  Aurora,  CO  80011-9043. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection,  please 
write  to  the  above  address  or  call 
TRICARE  Management  Activity,  Office 
of  Program  Requirements  Division  at 
(303) 676-3580. 

Title,  Associated  Form,  and  OMB 
Number:  Health  Insurance  Claim  Form, 
HCFA-1500,  OMB  Number  0720-0001 

Needs  and  Uses:  This  information 
collection  requirement  is  used  by 
TRICARE  to  determine  reimbursement 
for  health  care  services  or  supplies 
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rendered  bv  individual  professional 
providers  to  TRIC:.\RE  beneficiaries  The 
rt>quested  informatiiin  is  used  to 
determine  benefinary  eligibility. 
appropriations  and  costs  of  care,  other 
health  insurance  liabilitv  and  whether 
services  received  are  ht-nefits   I  si'  of 
this  form  c  ontinues  TRif  lARFi 
c:omnutments  tr)  use  the  national 
standard  claim  form  for  reimbursement 
of  services  supplies  pro\'ided  b\ 
individual  professional  pro\  iders. 

Affected  Public  Businc!ss  or  other 
form  profit.  State,  loc  al  or  tribal 
government.  Federal  Jo\ernnu'iit  and 
not  for  profit  institution^ 

Annual  Burden  Hours.  5.bUU.U()() 
Xumber  (^f  Rp^pondents  22.400.000 
Responses  per  Re'^pondent   1 
Avenitie  Burden  per  Response    15 
minutes 

Fretjuencv  On  occasion 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

This  collection  instrument  is  for  is  for 
use  bv  health  care  providers  under  the 
TRICARE  Program  TRICARK  is  a  health 
benefits  entitlement  program  for  the 
dependents  of  active  duty  I'niformed 
Services  member  and  deceased 
spcmsors.  retirees  and  th'^ir  dependt'nts. 
dependents  of  Department  of 
Transportation  (Coast  Guard)  sponsors, 
and  certain  North  Atlantic  Trt'atv 
Organizations,  National  (keanit  .ind 
Atmospheric  .Administration,  and 
Public  Health  Service  eligible 
beneficiaries.  The  Form  HC'F.A  ItOO  i-- 
used  bv  individual  professional  health 
care  or  health  care  related  providers  to 
file  for  reimbursement  of  c:ivilian  h^'alth 
c  are  ser\  i(  es  or  supplies  provided  to 
TRK :.ARE  beneficiaries  This  is  the 
national  standard  (  laim  from  accepted 
bv  all  major  cximmercial  and 
government  pavers 

Ddied  September  122.  iOl)3. 
Patricia  I..  Toppings. 

Alternutt'  <  'SP  F'd'-Tnl  Register.  Liaison 

Officer.  Department  of  Defense. 

IFR  Dor  0  (-24^85  Filed  10-1-03;  845  am] 

BILLING  CODE  5001 -08-M 


DEPARTMENT  OF  DEFENSE 

Office  of  tfie  Secretary 

Meeting  of  the  Advisory  Council  on 
Dependents'  Education 

agency:  Department  of  Defense 
Education  Activitv  iDoDEA). 
ACTION:  Open  meeting  notice. 


92— 4H:i.  notic  e  IS  hereby  given  that  a 
meeting  of  the  Advisorv  C'ounc:il  on 
Dependents'  Education  (ACDE)  is 
sc  heduled  t.i  be  held  on  ()c:tober  :?.2003. 
from  8  a.m.  to  S  p  m  The  meeting  will 
be  held  at  the  Hotel  Oranien  Wiesbaden. 
Platter  Strasse  2.  Wiesbaden.  (Jermanv' 
The  [uirpose  of  the  .AtiDE  is  to 
rttcimmtind  to  the  Direc:tor,  DoDEA, 
general  policies  for  the  operation  of  the 
D"partment  of  Defense  Dependents 
Sc  hools  iDoDDSj;  to  provide  the 
Director  with  intormation  about 
effective  educational  programs  and 
practices  that  should  be  c onsidcjred  bv 
DoDD.S;  and  to  perform  other  tasks  as 
mav  be  recjuired  bv  \\\e  .Sec  retarv  of 
Defense   The  meeting  emphases  will  be 
on  the  c  urrent  operational  c|ualities  of 
1.5  .sc  hools  in  DoDDS.  the 
institutionalized  school  improvement 
processes  in  DoDDS  and  oth»?r 
educational  matters   For  further 
information  c:ontact  Mr  |im  larrard.  at 
:*()  <-6yt>-4471.  ((.xtension  iyh4. 

Uated:  September  24.  200.3. 
Patricia  L.  loppin;^, 

Alternatr  (  >Sl)  hfiltTiiI  Renistfr  I.iaisun 

Officer.  Dt  ptirtiiwnt  nt  Di-tne-e 

(FRDoc.  03-2498f.  hiUnl  10-  1-03;  8:45  am] 

BILLING  CODE  S001  0»  M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board 

AGENCY:  Department  of  Defense 
ACT'ON:  Notice  of  advisory  committee 

luet'tings. 


SUMMARY:  Pursuant  to  the  Federal 
.AdMsory  (Committee  AcX.  Appendix  2  of 
title  5.  I'nited  .States  Code.  Public  Law 


SUMMARY:  The  Defense  .Science  Board 
r.isk  Force  on  Enabling  Joint  Force 
(Capabilities  will  tentativeK  meet  in 
closed  session  ()c  tober  24.  200.).  at  IDA. 
4850  Mark  Center  Drive.  Alexandria, 
VA;  and  October  30.  2003.  at  [oint 
Forces  Command.  Norfolk.  VA  This 
Task  Fori  e  will  rt-view  the  current  state 
of  assigned  rt^sponsibilities  and 
ac:countabilitv  for  joint  capabilities  tn 
quickh'  bring  t  mnbat  forc:es  togitther 
and  foc:us  them  on  jcjint  objectives 
acros.s  a  wide  spectrum  of  possible 
contingencies  and  will  help  identify 
unfilled  needs  and  areas  where  .issigned 
responsibilitv  and  accountability  c;alls 
for  further  clarification  and/or 
organizational  arrangements. 

The  mission  of  the  Defense  Science 
Board  is  to  adv  isf  the  .Set.retar\  ot 
Defense  and  the  Under  Secretar\  of 
Defense  for  Acquisition.  Tec:hnology  & 
Logistii  s  nil  s(  i'Mitific  and  tec  hnical 
matttus  as  the\  affect  the  [)erc;ei\'eci 
needs  of  the  D«!partment  of  Defense.  At 
these  meetings,  the  Defense  ,Sci(>nc:e 


Board  Task  Force  will  identify  specific 
characteristics  and  examples  of 
organizations  that  could  be  capable  of 
accepting  responsibility  and 
accountability  for  delivering  the 
capabilitv  with  needed  responsiveness, 
and  will  recommend  further  steps  to 
strengthen  the  joint  structure  ability  to 
quickly  integrate  service-provided  force 
capabilities  into  effective  joint  forces. 
In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
PL.  No.  92-463.  as  amended  (5  U.S.C. 
App.  11),  it  has  been  determined  that  the 
r^^fense  ,Sc:ience  Board  Task  Force 
mt^cfings  concern  matters  listed  in  5 
C.S.C.  t?552b(c)(l)  and  that, 
accorcfingly.  the  meetings  will  be  closed 
to  the  public:. 

Dated:  September  25.  2003. 
Patricia  L.  Toppings, 

.Alternate  OSD  Federal  Register  Uaisun 

Officer,  Department  of  Defense. 

IFR  Doc.  03-24987  Filed  10-1-03,  8:45  am] 

BILLING  CODE  5001-Oft-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Quarantining  Guidance 
for  the  Severe  Acute  Respiratory 
Syndrome  (SARS)  Epidemic  will  meet 
in  open  se.ssion  October  27.  2003.  from 
0930-1200  and  from  1300-1500.  The 
Task  Force  will  meet  at  SAIC,  4001  N. 
Fairfax  Drive.  Suite  500.  Arlington,  VA. 
The  Task  Force  will  review  the  impact 
quarantining  may  have  on  DoD  planning 
and  operations  bv  preventing  the  flow  of 
personnel  and  material  to  areas  of 
cimcern.  eroding  relationships  with  host 
countries,  and  impacting  our  forces 
through  anxieties  about  family 
members. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  tlie  LJnder  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistic:s  on  scientific  and  technical 
matters  as  thev  affect  the  perceived 
needs  of  the;  Department  of  Defense.  At 
this  meeting,  the  Defense  Science  Board 
Task  Force  will  review  and  evaluate  the 
Dt^partment's  ability  to  provide 
information  to  integrate  public  health 
needs,  on  behalf  of  national  security. 
Specifically,  the  Task  Force  will  review: 
Existing  doc:trine  and  processes  by 
which  cjuarantine  policy  is  generated: 
required  c:ooperation  with  non-DoD 
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agencies  and  non-U. S.  government 
entities,  including  other  countries;  the 
capacity  of  local  commanders  to  rapidly 
survey  disease  status,  and  establish 
need,  ways  and  means  for  quarantine  in 
relation  to  their  assigned  missions; 
methods,  technologies  and  doctrine  to 
allow  safe  transport  of  persoimel 
through  quarantined  areas,  and 
restriction  of  movement  where  needed; 
sample  scenarios;  coordination  and 
allocation  of  DoD  and  non  DoD 
resources  to  combat  SARS; 
identification  and  tracking  of 
individuals  potentially  exposed  to 
SARS:  and  features  of  the  SARS 
guidance  which  may  be  applicable  to 
future  infectious  disease  outbreaks. 
FOR  FURTHER  INFORMATION  CONTACT:  CDR 
David  Waugh,  USN,  Defense  Science 
Board,  3140  Defense  Pentagon,  Room 
3D865.  Washington,  DC  20301-3140. 
via  email  at  david.waugh@osd.ini},  or 
via  phone  at  (703)  695-4158. 
SUPPLEMENTARY  INFORMATION:  Members 
of  the  public  who  wish  to  attend  the 
meeting  must  contact  CDR  Waugh  no 
later  than  October  20,  2003,  for  further 
information  about  admission  as  seating 
is  limited.  Additionally,  those  who  wish 
to  make  oral  comments  or  deliver 
written  comments  should  also  request  to 
be  scheduled,  and  submit  a  written  text 
of  the  comments  by  October  20,  2003,  to 
allow  time  for  distribution  to  Task  Force 
members  prior  to  the  meeting. 
Individual  oral  comments  will  be 
limited  to  five  minutes,  with  the  toted 
oral  comment  period  not  exceeding  30 
minutes. 

Dated:  September  25.  2003. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Dot:.  03-24988  Filed  10-1-03;  8:45  am] 

BILLING  CODE  5001-Oft-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Record  of  Decision  for  introduction  of 
F/A-18  E/F  (Super  Hornet)  Aircraft  to 
the  East  Coast  of  the  United  States 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  record  of  decision, 
correction. 

SUMMARY:  The  Department  of  the  Navy 
published  a  Notice  in  the  Federal 
Register  of  September  10,  2003, 
concerning  the  Record  of  Decision  for 
Introduction  of  F/A-18  E/F  (Super 
Hornet)  Aircraft  to  the  East  Coast  of  the 
United  States.  The  document  contained 
an  incorrect  statement  and  needs 
additional  clarification. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Fred  Pierson,  Atlantic  Division  Naval 
Facilities  Engineering  Command  (Code 
BD32FP),  6506  Hampton  Blvd.,  Norfolk, 
VA  23508-1278,  telephone  (757)  322- 
4935. 

Correction 

In  the  Federal  Register  of  September 
10,  2003,  in  FR  Doc.  03-53353,  on  page 
53355,  in  the  third  column,  second 
paragraph,  delete  the  third  sentence, 
"Aircraft  will  not  be  able  to  utilize 
visual  flight  rules  (VFR)  when  transiting 
airspace  in  the  area  of  Site  C."  The 
statement  is  not  correct  and  is  now 
deleted  from  the  decision. 

On  page  53355,  in  the  third  colmnn, 
fourth  paragraph,  add  the  following 
statements  for  additional  clarification  to 
the  end  of  the  paragraph: 

The  Class  D  airspace  will  extend 
approximately  five  miles  laterally  from  the 
OLF  from  the  siirface  up  to  and  including 
2,500  feet  above  ground  level.  Establishment 
of  Class  D  airspace  is  contingent  upon  results 
of  an  FAA  Airspace  Study.  No  military 
Special  Use  Airspace  (SUA)  will  be 
established. 

The  revised  version  of  the  Record  of 
Decision  will  also  appear  in  the 
administrative  record. 

Dated:  September  29.  2003. 
E.F.  McDonnell, 

Major,  Marine  Corps.  Federal  Register  Liaison 

Officer. 

[FR  Doc.  03-25024  Filed  10-1-03:  8:45  am] 

BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  3,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW..  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 


1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 

participation  in  the  approval  process  . 

would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1;  TN^pe 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summarj'  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection:  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  September  29.  2003. 

Angela  C.  Arrington, 

Leader,  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Office  of  Vocational  and  Adult 
Education 

Tvpe  of  Review:  Extension. 

Title:  Application  for  Vocational  and 
Technical  Education  and  Adult 
Education  Direct  Grants. 

Frequency:  Semi-Annually. 

Affected  Public:  State.  Local,  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  569. 
Burden  Hours:  73.970. 

Abstract:  This  form  will  be  used  to 
apply  for  funding  authorized  by  the  Carl 
D.  Perkins  Vocational  and  Technical 
Education  Act  of  1998  and  the  AduU 
Education  and  Family  Literacy  Act, 
administered  by  the  Office  of  Vocational 
and  Adult  Education.  The  information 
will  be  used  to  award  discretionary' 
grants  and  cooperative  agreeements. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionar\' 
Grant  Information  Collections  (1890- 
0001).  Therefore,  the  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 


FtMlnral  ReBiuter/Vol.  B8.  No.  191 /Thursdav.  October  2.  2003 /Notices 


56823 


56822 


Federal  Register  /  Vol 


m.  NO.    191 /Thursdav.  October  2.  2003/Notices 


be  accessed  from  http:// 
fdirswfbed  i^ov,  bv  selectini^  the 
"Browse  Pending  C^ollections"  link  ami 
bv  clicking  on  link  number  2,^5 1    When 
vou  access  the  information  (  ollet  tinn, 
click  on  "Download  Attcichnient-.  "In 
view   VVrittt>n  requests  for  information 
should  be  addressed  to  Vivian  RfCNf 
Department  of  Kducatum.  400  NfarvUnd 
Avenue.  S\V.  Room  40tO.  Regional 
Office  Building  i.  Washington,  DC^ 
20202-4651  or  to  the  e-mail  address 
vivanrersp^cd  gov  Requests  mav  also 
be  electronicallv  mailed  to  the  internet 
address  (JCIO  Rl\U',"r,{  t,',,v  mt  t,i\>'dto 
202-708-9J4B.  Plea.-,e  ^pec;lh  the 
complete  title  of  the  information 
collection  when  making  vour  request 
f^omments  reganiing  burden  and nr 
the  I  nlle(  tniii  .ictivitv  requirements, 
should  be  directed  to  Sheila  Carev  at  her 
e-mail  difdre>>  Shfihi  CVirei-aery  gov 
Individuals  who  use  a 
telecommunications  device  tor  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relav  Service  (FIRS)  at  1-800-877- 
83.^9. 

ire  D<H    ))  t-25014  Filed  10-1-03;  8:45  ami 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  ot  Education. 
summary:  The  Leader.  Regulatory 
Information  Management  (",rou[).  Office 
ot  the  (;hief  Inforniatii.m  Offiier  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Papervv(jrk 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  :\.  200.5 

ADDRESSES:  Written  (  nmments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatorv  Affairs, 
Attention:  Karen  Lee.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street.  NW,.  Rijum  102,T,5.  New 
E.\ecutive  Ofh(  e  Building,  Washington, 
DC  20.T0:i  or  should  be  electronicallv 
mailed  to  the  Internet  address 
ktirfnF   Lf'pSjnmh  f^op.fiov. 

SUPPLEMENTARY  INFORMATION:  Section 

,5508  of  the  Paperwork  Reduction  Act  of 
199.5  144  rs.C  Cii-ipt"!  A'^:  requires 
that  the  ( )ffice  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunitv  to  comment  .)n  information 
colle?ction  requests.  O.MB  may  amend  or 
waive  the  requirement  ff)r  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 


would  defeat  the  purpose  of  the 

information  (  ollection.  viol.ite  State  or 
Federal  law.  or  substantially  interfere 
uith  any  agencv's  ability  to  perform  its 
>t,itutorv  obligations.  The  Leader. 
Regulator\  Information  Managemt'nt 
(Iroup.  Offi(  e  of  the  Chief  Information 
( )tti(  er,  publishes  that  notict;  fontaining 
prnpiiM'd  mformat.on  collection 
re(juest^  prior  to  submission  of  these 
re(]uests  to  OMB    Each  proposed 
iiitorrnation  collection,  grouped  by 
office,  conlain.s  the  following:  (1)  Tvpe 
of  review  recjuested.  eg   new.  revision, 
extension,  existing  or  reinstatf^ment;  (2) 
Title;  (3)  Summar\  of  the  collection:  (4) 
Description  nl  the  need  for,  and 
proposed  usi'  oi,  the  information.  (5) 
Respondents  and  fre()uenc\  of 
coIliM  tioii.  and  (6)  Reporting  and/or 
Re(  ordkee[)ing  hurdfn   OMB  in\ites 
[iiiblu  (  oinment 

Dated:  September  29.  2003. 
■\ngela  C.  Arrington, 

Luador.  Regulatun  Information  A/onagenien? 
Group,  Office  of  the  Chief  Information  Officer 

Office  of  Vucatiunal  and  Adult 
Hdu(  ation 

/;/)'■  ()/  lii'\  iru    Reinstatement 

Tttlr:  C;arl  D  Perkin<  Vocational  ami 
Technu  al  E(iu(  .ition  .Ai  t  (Pub.  L.  105- 
332)— .state  Plan-Perkins  Annual  Levels 
of  Performance. 

Frt^quency:  Annuallv. 

Affertfd  Piihlu  :  State,  local  or  Tribal 
Govt.  SEAs  or  LEAs. 

Reporting  and  RtKordkft'pini^  Hour 
Burden: 

Responses:  25. 
Burden  Hours:  1.700 

Abstract:Puh.  105-332  requires 
eligible  State  agencies  to  submit  a  5-\ear 
State  plan,  with  annual  revi.sions  .is  the 
agency  deems  necessar\ .  in  i  irder  to 
receive  Federal  funds.  Program  staff 
review  the  plans  for  compliance  an<l 
qualitv  This  codec  lion  also  solicits 
proposed  annual  levels  of  performance 
from  States  and  outlying  areas  in 
accordance  with  set  tion  1 13(b)(3)(.-\)(v) 
of  the  Carl  D.  Perkins  \ocat!onal  and 
Technical  Education  .\(  t  (Pub   L  105- 
332). 

Requests  for  cc>pies  of  the  suliiiiission 
for  OMB  review:  comment  requi-st  riiav 
be  accessed  from  http:// 
edicsweb.ed.gov.  bv  selei  ting  the 
"Browse  Pending  Colhn  lions"  link  and 
by  clicking  on  link  niinitier  2.i  13   When 
you  access  the  inforuhilion  i.olle(  tion. 
click  on  "Download  .\ttaclinients"  to 
view.  Wntti'ii  MMjuests  [or  information 
should  be  addressed  to  \ivian  Reese. 
Department  of  Ldu(  ation,  400  Mar\  l.ind 
Avenue    SW     Room  4050.  Regional 
Office  HuihLiiL;  i.  Washington.  DC 
20202-4851  ur  to  the  e-mail  address 


Vivan.Reese@ed.gov.  Requests  mav  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  vour  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at  her 
e-mail  address  Sheila. Care\'@ed. gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relav  Service  (FIRS)  at  1-800-877- 
8339. 


(KR  D(ji    o:i-2,i()I=^  Fi 

BILLING  CODE  4000-01 -P 


ed  10-1-03:  8:4,5  am] 


DEPARTMENT  OF  EDUCATION 

[CFDA  Nos.:  84.129C.  84.129E,  84.129F, 
84.129P,  84.129Q,  84.129R] 

Rehabilitation  Training:  Rehabilitation 
Long-Term  Training;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2004;  Correction 

SUMMARY:  On  Augu.st  26,  2003,  a  notice 
inviting  applic:ations  for  new  awards  for 
the  Rehabilitation  Training: 
Rehabilitation  Long-Term  Training 
program  for  FY  2004  was  published  in 
the  Federal  Register  (68  FR  51263). 

On  page  51263.  in  column  two.  2nd 
line,  in  the  list  after  CFDA  No:,  add 
•84.129P.'  after  "84. 129F.". 

On  page  51263  in  the  chart  after 
84.129F.  add  the  following:  "84.129P", 

Specialized  personnel  for 
rehabilitation  of  individuals  who  are 
blind  or  have  \isi(m  impairment  (4)", 
and  "SIOO.OOO "  under  the  headings 
(;FDA  number.  Priority  area  (maximum 
number  ot  awards  in  parentheses),  and 
Maximum  award,  respectivelv. 

On  page  512()3.  in  lolumn  three,  the 
E^tinuitrd  Total  \uniber  of  Awards 
reads  "1 1  '.  This  figure  is  corrected  to 
read  "14". 

On  page  51264.  in  column  one,  under 
the  heading  Pilot  Project  for  Electronic 
Subniissinn  ol  Applications,  in  line 
eight,  add  "84.129P."  after  "84.129F,". 

On  page  51284.  in  column  three, 
unrler  the  heading  For  Applications 
(.'ontact.  in  the  4th  paragraph  in  line 
four,  add  "P."  after  "F.". 

For  Applications  Contact:  Education 
Publications  r:enter  (ED  Pubs).  P.O.  Box 
1398.  lessup.  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FA.X:  (301)  470-1244,  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  mav  call  (toll  free):  1-877- 
578-7734. 

You  may  also  f:ontact  ED  Pubs  at  its 
Wi^b  site:  http ..' /\\^\^^v. ed.gov/pubs/ 
f.dpubs.html. 
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Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.129C,  E,  F,  P,  Q.  orR. 

FOR  FURTHER  INFORMATX)N  CONTACT: 

Marilyn  Fountain,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3332,  Switzer  Building, 
Washington,  DC  20202-2649. 
Telephone:  (202)  205-8294  or  via 
Internet:  Marilyn.Fountain@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
8207.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternative  format  the  standard 
forms  included  in  the  application 
package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  iviviv.ed.gov/news/ 
fcdregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.gpoaccess.gov/nara/ 
index.html. 

Program  Authority:  29  U.S.C.  772. 


Dated:  September  26,  2003. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
(FR  Doc.  03-24947  Filed  10-1-03;  8:45  am] 
BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 
[Docket  Nos.  EA-281] 

Application  To  Export  Electric  Energy; 
Manitoba  Hydro 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  Manitoba  Hydro  has  applied 
for  authority  to  export  electric  energy 
from  the  United  States  to  Canada, 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  November  3,  2003. 
ADDRESSES:  Conmients,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import/Export  (FE-27),  Office  of 
Fossil  Energy,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585-0350  (FAX 
202-287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosalind  Carter  (Program  Office)  202- 
586-7983  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  September  2.  2003,  Manitoba 
Hydro,  a  Canadian  Crown  Corporation, 
appHed  to  the  Office  of  Fossil  Energy,  of 
the  Department  of  Energy  (DOE)  for 
authority  to  export  electric  energy  from 
the  Unites  States  to  Canada.  Manitoba 
Hydro  engages  in  the  generation, 
fransmission  and  distribution  of 
electricity  primarily  in  the  Province  of 
Manitoba,  Canada.  Manitoba  Hydro 
does  not  own.  control,  or  operate  any 
generation,  transmission  or  other 
facilities  in  the  United  States  and  does 
not  sell  power  at  wholesale  within  the 
United  States.  Manitoba  Hydro  is  not  a 
public  utility  subject  to  the  jurisdiction 
of  the  Federal  Energy  Regulatory 
Commission  (FERC). 

The  type  of  export  transactions  that 
Manitoba  Hydro  proposes  in  FE  Docket 
No.  EA-281  include:  (1)  Purchasing 
electric  energy  in  Canada  and  wheeling 
the  energy  through  facilities  located  in 
the  U.S.  and  exporting  the  energy  back 
to  Canada  to  itself  or  to  third  parties  in 


Canada  and/or  (2)  purchasing  electric 
energy  in  the  United  States,  exporting 
that  energy  through  facilities  within  the 
U.S.  and  then  exporting  the  energy  to 
itself  or  third  parties  in  Canada. 
Manitoba  Hydro  will  arrange  for  the 
delivery  of  exports  to  Canada  over  the 
international  transmission  facilities 
owned  by  Basin  Electric  Power 
Cooperative,  Bonneville  Power 
Administration.  Citizens  Utilities, 
Eastern  Maine  Electric  Cooperative, 
International  Transmission  Co.,  Joint 
Owners  of  the  Highgate  Project,  Long 
Sault,  Inc..  Maine  Electric  Power 
Company,  Maine  Public  Service 
Company,  Minnesota  Power,  Inc., 
Minnkota  Power  Cooperative,  Inc.,  New 
York  Power  Authority,  Niagara  Mohawk 
Power  Corp.,  Northern  States  Power 
Company  and  Vermont  Electric 
Transmission. 

The  construction  of  each  of  the 
international  transmission  facilities  to 
be  utilized  by  Manitoba  Hydro  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  10485,  as  amended. 

Procedural  Matters:  Any  person 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment  or  protest  at  the  address 
provided  above  in  accordance  with 
§§385.211  or  385.214  of  the  FERC's 
Rules  of  Practice  and  Procedures  (18 
CFR  385.211,  385.214).  Fifteen  copies  of 
each  petition  and  protest  should  be  filed 
with  the  DOE  on  or  before  the  date 
listed  above. 

Comments  on  the  Manitoba  Hydro 
application  to  export  electric  energy  to 
Canada  should  be  clearly  marked  with 
Docket  EA-281.  Additional  copies  are  to 
be  filed  directly  with  K.  Jennifer  Moroz, 
Barrister  &  Solicitor,  Legal  Department. 
Manitoba  Hydro,  820  Taylor  Avenue, 
Winnipeg,  Manitoba  Canada  R3M  3Tl 
and  David  Martin  Connelly.  Bruder, 
Gentile  &  Marcoux,  L.L.P.,  1701 
Pennsylvania  Avenue.  NW.,  Suite  900. 
Washington.  DC  20006-5805. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impact  has  been  evaluated  pursuant  to 
the  National  Environmental  Policy  Act 
of  1969,  and  a  determination  is  made  by 
the  DOE  that  the  proposed  action  will 
not  adversely  impact  on  the  reliability 
of  the  U.S.  electric  power  supply 
system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
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"Electricity  Regulation."  and  then 
"Pending  Proceedings"  frDm  the  optiuns 
menus. 

Issued  in  VVashington.  DC],  on  September 
24.  2003 

Anthony  Como, 

Deputy  Director.  Electric  Pnner  Rei^ulation. 
Office  of  Coal  &■  Power  Import/  Export.  Office 
of  Coal  &■  Power  Systems.  Office  of  Fossil 
Energy 

ire  Doc.  03-25005  Fileci  10-1-03;  8:45  am) 

HLLMG  CODE  6450-01 -f> 


DEPARTMENT  OF  ENERGY 

Office  of  Science 

Basic  Energy  Sciences  Advisory 
Committee 

AGENCY:  Department  of  Energy. 
ACTXJN:  Notice  of  open  meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  Basic  Energy  Sciences 
Advisory  Committee  (BESAC!).  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  86  Stat   770)  requires  that  publir 
notice  of  these  meetings  be  announced 
in  the  Federal  Register 
DATES:  Monday.  October  20.  2003.  8:30 
a.m.  to  5  p.m..  and  Tuesday.  October  21, 
2003.  8:30  a.m   to  12  pm.' 
ADDRESSES:  Doubletree  Hotel  and 
Executive  Meeting  Center.  1750 
Rockville  Pike,  Rockville.  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Long;  Office  of  Basic  Energv 
Sciences;  US  Department  of  Energv; 
19901  Germantown  Road;  Cermantovvn. 
MD  20874-1290;  Telephone:  (301)  903- 
5565. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  ^{pptin^:  Thf  purprl^^' 
of  this  meeting  is  to  pro\ide  advice  and 
guidance  with  respect  to  the  ba.^ic 
energy  sciences  research  program. 

Tentative  Agenda:  .-\genda  will     " 
include  discussions  of  the  following: 

Monday.  October  20,  2003. 

•  News  from  the  Office  of  Science. 

•  News  from  the  Office  of  Basic 
Energy  Sciences 

•  Basic  Energy  Sciences  Hydrogen 
Workshop  Foilow-up  and  Related 
.•\ctivities 

•  Summary  of  the  Chemical  Sciences, 
Geosciences,  and  Biosciences  Division 

•  Update  of  the  Linac  ( j)herent  Light 
Source. 

•  Update  and  Status  of  the  Spallation 
Neutron  Source. 

•  BES.\C  Charges  and  Directions. 
Tuesday,  October  21.  2n()  < 

•  Review  of  Recent  DOE  and  National 
Studies  on  High-end  (j imputing. 

•  BESAC  Discussion 

Public  PartH  ipiition:  The  meeting  is 
open  to  the  public,  if  you  would  like  to 


file  a  written  statement  with  the 
Committee,  you  may  do  so  either  before 
or  after  the  meeting.  If  you  would  like 
to  make  oral  statements  regarding  any  of 
the  items  on  the  agenda,  you  should 
contact  Sharon  Long  at  301-903-6594 
(fax)  or  shiiron  lnng@sripncf'.doe  gov  (e- 
mail).  You  must  mak(>  your  request  for 
an  oral  statement  at  least  5  business 
days  prior  to  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statements  on  the 
agenda.  The  (Chairperson  of  the 
Committee  will  c:ondut:t  the  meeting  to 
facilitate  the  orderly  i:onduct  of 
business.  Public  comment  will  follow 
the  10-minute  rule. 

Minutfs  The  minutes  of  this  meeting 
will  b^'  available  for  public  review  and 
copying  within  30  liays  at  the  Freedom 
of  Information  Public  Reading  Room; 
IE- 190,  Forrestal  Building;  1000 
Independence  .Avenue,  .SVV., 
Washington.  DC  20585;  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  holidays. 

Issued  ui  Washington.  DC  on  September 
26.  200.) 

Rac:hel  M.  Samuel. 

Deputy  .^dxisun,  Committee  Management 
Officer. 

[KR  Do,    IH    J=-,l)0)  I- lied  10-1-03:  8:45  am] 

BILLING  CODE  6450-01   P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Fernald 

AGENCY:  Department  of  Energy. 
ACTION:  \oti(  e  ot  open  meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  .-Kdvisorv 
Board  (EM  SSAH),  Fernald.  The  Federal 
Advisory  (iommittee  .Act  (Pub.  L.  No. 
92-463.  86  Stat.  770)  recjuires  that 
public  notice  of  thest-  meetings  he 
announced  in  the  Federal  Register. 

DATES:  Thursday  (  ktoher  21,  2003.  7 
p  in.-9  p  in 

ADDRESSES:  F.«rnald  Closure  Project 
Site.  7400  Willey  Road.  Trailer  214. 
Hanultiin.  OH  45013-9402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diiug  Sciriio.  The  Perspectives  Ciroup. 
III!   .  1055  North  Fairfax  Street.  Suite 
204.  .Alexandria.  V.A  22314.  at  (703) 
837-1 197,  or  e-mail: 
djsarno^theperspectivesgroupj  am 

SUPPLEMENTARY  INFORMATION:  Purpose  of 

the  Bocirii  The  Board  is  to  make 
recommendations  to  DOE  in  areas  of 

envirnnmental  rfstoration.  waste 
management,  and  related  activities. 


Tentative  Agenda: 

7  p,m.     Call  to  Order. 

7-7:15  p.m.     Chair's  Remarks,  Ex 

Officio  Announcements. 
7:15-7:30  p. m     Report  from  the  EM 

SSAB  chairs  Meeting. 
7:30-8  p.m.     Discussion  and  Proposed 

Action  on  Risk  Based  End  States. 
8-8:45  p.m.     Results  of  Retreat  and 

Actions  for  2004. 
8:45-9  p.m.     Public  Comment. 
9  p.m.     Adjourn. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  chair  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Board  chair  at  the  address  or 
telephone  number  listed  below. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer.  Gary 
Stegner.  Public  Affairs  Office,  Ohio 
Field  Office.  U.S.  Department  of  Energy, 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building.  1000  Independence  Avenue, 
SW  ,  Washington,  DC,  20585  between  9 
a.m.  and  4  p.m..  Monday-Fridav,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  the  Femald 
Citizens'  Advison,-  Board,  c/o  Phoenix 
Environmental  Corporation.  MS-76, 
Post  Office  Box  538704,  Cincinnati.  OH 
43253-8704.  or  by  calling  the  Advisory 
Board  at  (513)  648-6478. 

Issued  at  Washington.  DC  on  September 
29.  2003. 

Racliel  Samuel. 

Deputy  Advisor}-  Committee  Management 

Officer. 

[FR  Doc.  03-25001  Filed  10-1-03;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Nuclear  Energy  Research  Advisory 
Committee 

.\GENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Nuclear  Energy  Research 
Advisory  Committee.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
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92-463.  86  Stat.  770),  requires  that 
public  notice  of  the  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Monday,  November  3,  2003,  9:15 
a.m.  to  6  p.m.;  Tuesday,  November  4, 
2003.  9  a.m.  to  1  p.m. 
ADDRESSES:  Crowne  Plaza  Hotel,  1489 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Roth,  Designated  Federal  Officer, 
Nuclear  Energy  Research  Advisory 
Committee,  U.S.  Department  of  Energy, 
NE-20.  1000  Independence  Avenue, 
SVV..  Washington  DC  20585,  Telephone 
Number  301-903-5501,  E-mail: 
wark.roth@hq.doe.gov. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  To  provide 
advice  to  the  Director  of  the  Office  of 
Nuclear  Energy,  Science  and 
Technology  (NE)  of  the  Department  of 
Energy  on  the  many  complex  planning, 
scientific  and  technical  issues  that  arise 
in  the  development  and  implementation 
of  the  Nuclear  Energy  research  program. 

Tentative  Agenda 

Monday.  Xovember  3,  2003 

Welcome  Remarks. 

Status  of  Nuclear  Energy's  FY  2004 

Budget  Request. 
Role  of  Nuclear  Power  Under  the 

Administration's  Climate  Change 

Initiative. 
Subcommittee  Reports  and 

Organizational  Issues. 

Tuesday.  November  4,  2003 

Subcommittee  Reports  and  Organization 

Issues  (continued). 
Open  Discussion. 
Public  Comment  Period. 

Public  Participation:  The  day  and  a 
half  meeting  is  open  to  the  public  on  a 
first-come,  first-serve  basis  because  of 
limited  seating.  Written  statements  may 
be  filed. with  the  committee  before  or 
after  the  meeting.  Members  of  the  public 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Mark  Roth  at  the  address  or 
telephone  listed  above.  Requests  to 
make  oral  statements  must  be  made  and 
received  five  days  prior  to  the  meeting; 
reasonable  provision  will  be  made  to 
include  the  statement  in  the  agenda. 
The  Chair  of  the  committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  faciUtate  the  orderly 
conduct  of  business. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Reading  Room  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington.  DC,  between  9  a.m. 


and  4  p.m.,  Monday  through  Friday, 
except  holidays. 

Issued  in  Washington.  DC  on  September 
29,  2003. 

Rachel  M.  Samuel, 

Deputy  Advisory  Commihee  Management 

Officer 

[FR  Doc.  03-25006  Filed  10-1-03:  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 
[FE  Docket  No.  PP-285] 

Application  for  Presidential  Permit; 
Sharyland  Utilities,  LP. 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  Sharyland  Utilities,  L.P. 
(Sharyland)  has  applied  for  a 
Presidential  permit  to  construct, 
connect,  operate,  and  maintain  a  single- 
circuit,  138,000-voh  (138-kV) 
alternating  current  electric  transmission 
line  across  the  U.S.  border  with  Mexico. 
DATES:  Comments,  protests,  or  requests 
to  intervene  must  be  submitted  on  or 
before  November  3,  2003. 
ADDRESSES:  Comments,  protests,  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import  and  Export  (FE-27). 
Office  of  Fossil  Energy,  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585-0350. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  T.  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  The 
construction,  operation,  maintenance, 
and  connection  of  facilities  at  the 
international  border  of  the  United  States 
for  the  transmission  of  electric  energy 
between  the  United  States  and  a  foreign 
country  is  prohibited  in  the  absence  of 
a  Presidential  permit  issued  pursuant  to 
Executive  Order  (EO)  10485.  as 
amended  bvEO  12038. 

On  September  11.  2003.  Sharyland 
filed  an  application  with  the  Office  of 
Fossil  Energy(FE)  of  the  Department  of 
Energy  (DOE)  for  a  Presidential  permit. 
Sharyland  is  a  transmission  and 
distribution  service  provider  operating 
within  a  6,000-acre  master-planned 
community  called  Sharyland  Plantation, 
situated  between  the  cities  of  McAllen 
and  Mission,  Texas,  along  the  border 
between  the  United  States  and  Mexico. 

Sharyland  proposes  to  develop  a 
single-circuit  138-kV  transmission  line 
in  two  phases.  In  the  first  phase 
Sharyland  would  tap  an  existing  138-kV 
transmission  facility  also  owned  by 
Sharyland,  construct  a  150-megawatt 


(MW)  back-to-back  alternating  current/ 
direct  current/alternating  current 
converter  station  in  the  immediate 
vicinity  of  the  tap,  and  construct 
approximately  one  mile  of  138-kV 
transmission  line  to  the  Mexico-U.S. 
border  near  the  southern  boundary  of 
the  City  of  Mission,  Texas.  At  the  border 
the  facilities  would  interconnect  with 
similar  facilities  owned  by  Comision 
Federal  de  Electricidad  (CFE),  the 
national  electric  utility  of  Mexico,  and 
continue  an  additional  five  miles  to 
CFE's  Cumbres  substation  located 
approximately  6  miles  from  the  City  of 
Reynosa.  Tamaulipas,  Mexico.  In  the 
second  phase,  Sharyland  would  expand 
the  converter  facility  to  a  capacity  of 
300  MW.  Sharyland  proposes  to  operate 
the  transmission  line  as  an  "open 
access"  facility  available  for  use  by 
other  parties  to  transfer  electric  power 
between  the  United  States  and  Mexico. 
Sharyland  does  not  intend  to  seek  an 
electricity  export  authorization  from 
DOE. 

Since  the  restructuring  of  the  electric 
power  industry  began,  resulting  in  the 
introduction  of  different  types  of 
competitive  entities  into  the 
marketplace,  DOE  has  consistently 
expressed  its  policy  that  cross-border 
trade  in  electric  energy  should  be 
subject  to  the  same  principles  of 
comparable  open  access  and  non- 
discrimination that  apply  to 
transmission  in  interstate  commerce. 
DOE  has  stated  that  policy  in  export 
authorization  granted  to  entities 
requesting  authority  to  export  over 
international  transmission  facilities. 
Specifically,  DOE  expects  transmitting 
utilities  owning  border  facilities 
constructed  pursuant  to  Presidential 
permits  to  provide  access  across  the 
border  in  accordance  with  the 
principles  of  comparable  open  access 
and  non-discrimination  contained  in  the 
FPA  and  articulated  in  Federal  Energy 
Regulation  Commission  Order  No.  888. 
as  amended  (Promoting  Wholesale 
Competition  Through  Open  Access 
Non-Discriminatory  Transmission 
Services  by  Public  Utilities).  In 
furtherance  of  this  policy,  DOE  intends 
to  condition  any  Presidential  permit 
issued  in  this  proceeding  on  compliance 
with  these  open  access  principles. 

Procedural  Matters:  Any  person 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment  or  protest  at  the  address 
provided  above  in  accordance  with 
§§  385.211  or  385.214  of  FERC's  Rules 
of  Practice  and  Procedures  (18  CFR 
385.211.  385.214).  Fifteen  copies  of  each 


Federal  Register/Vol.  68,  No.  191 /Thursday,  October  2,  2003 /Notices 


56827 


56826 


Federal  Register  '  \ol    bH,  No.    141  /  Thursday,  October  2,  2003/Notices 


petition  and  prntt-st  ^h(Ull(^  hv  filfd  with 
DOE  on  nr  bf-fort'  thf  iLitf  li-.ti'ii  ribnvc 

Additimiril  I  npic-  ')t  ^111  ti  pf'titinns  tn 
iiittTVt^nt'  i)r  [irntc^t   iN"  ^ti'Hild  he  tilt'd 
din'ctlv  with  M.irk  L   ( .ask^'V  I'd'  , 
CitMif'ral  Maiiiii^'T.  Shrir\  laii(i  I'tditifs 
LP  .  440  f  UV'st  Milit.ir\  Hiuh\\,i\ .  Suit.' 
700,  M(.AlK-n,  TX  ~rt5(H  .\\1)  Kk  hard 
P,  N'oland.  Janif'^  M   Bushff.  .Sutherland 
.\sbill  Ac  Brennan  LLP.  127!i 
PennsvKania  .-\\'f'n!i'>  \'W., 
VVashinL^tnn.  Pc  Jiin()4-J415. 

Before  a  Presidential  permit  may  be 
issued  or  amended,  the  DOE  must 
determine  that  the  proposed  action  will 
not  adversely  impact  on  the  reliability 
of  the  L'.S.  electric  power  supply 
system.  In  addition.  DOE  must  consider 
the  environmental  impacts  of  the 
proposed  action  {i.e  .  granting  the 
presidential  permit,  with  any  conditions 
•iiid  limitatinns.  or  denving  the  permit) 
piirMiant  to  .\LF'.-\   DOL  also  must 
obtain  the  concurrence  of  the  Secretary 
of  State  and  the  Secretary'  of  Defense 
before  taking  final  action  on  a 
Presiiieiitial  permit  application. 

Th»'  \FP.\  compliance  process  is  a 
( iiijper atu.'.  non-adversarial  process 
iiu  nl\  iiil;  members  of  the  public,  state 
gi)\ernnieiit-,  and  the  Federal 
g()vernni>'iit    The  process  affords  all 
persiiriN  inttre-ted  in  or  potentially 
aff»'(  ted  by  the  environmental 
( iinse(|iiences  of  a  proposed  action  an 
op()iirt'iiHf\  to  present  their  views. 
whiLh  u  ill  be  considered  in  the 
preparation  of  the  environmental 
documentation  for  the  proposed  action. 
Intervening  and  becoming  a  party  to  this 
proceeding  will  not  create  any  special 
status  for  the  petitioner  with  regard  to 
the  NEPA  process.  To  apply  for  the 
NEP.A  mailing  list  now,  contact  Mrs, 
Ellen  Russell  at  the  address  above. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above.  In  addition,  the 
application  may  be  viewed  or 
downloaded  from  the  Office  of  Fossil 
Energy  Web  site  at  http:// 
www  ff  doe.gov.  Upon  reaching  the 
Fossil  Energy  home  page,  select 
"Electricity  Regulation"  and  then 
"Pending  Proceedings"  from  the  options 
menu. 

Issued  in  Washington,  DC,  on  September 

24    200! 

Anthony  |.  Lomij, 

Deputy  Director.  Electric  Power  Regulation. 
Office  of  Coal  &■  Power  Import/Export.  Office 
of  Coal  &  Power  Systems.  Office  of  Fossil 
Energy 

(FR  Dor  01-25004  Filed  lD-1-03;  8:45  ami 

BILLING  CODE  6450-0  t-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Biomass  Research  and  Development 
Technical  Advisory  Committee 

AGENCY:  Dep.irtinent  nf  Lneri;\ 
ACTION;  Niitu  e  lit  Open  Meetin'4 

SUMMARY:    rills  Until  e  aiiiinuni  es  ,111 
open  meeting  nt  ttie  timnMss  R. 'scire  h 
and  Development  Tei  hiiu  al  .\d\is(ir\ 
Committee  under  the  Himniss  Ki'sivin  b 
and  Developni"nt  .\i  i  nt  ^()i)(i    I'lie 
Federal  Advisijr\  l.i)nwnitti;e  .Act  ;Pub. 
L.  No.  92-463.  86  Stat.  770)  requires 
that  It;.  IK  it's  publish  these  notices  in 
the  hederal  Register  to  allow  for  public 
participation. 

DATES:  t)(  tnber  2:^-24,  2003.  8:30  a.m. 
ADDRESSES:  Hilton  Lrvstal  tiity  Hotel  at 
National  Airport.  Crystal  Room,  239') 
[efferson  Davis  Hiuhw  i\ ,  .Xrlinctnn   \'.\ 
''220'' 

FOR  FURTHER  INFORMATION  CONTACT:  [..hii 
1  erreli,  iJesiyiMted  !eij.>i,d  ( )tln  er  tnr 
the  Committee.  ( )tlii  e   li  l.iii'r^\ 
Efficiency  and  Renewable  Energy.  U.S. 
Department  of  Energy.  1000 
Independence  Avenue.  SVV., 
W  ishinut.iii.  DC  2()nH5.  (202)  586-7766 
SUPPLEMENTARY  INFORMATION: 

I'uiposf  1)1  .Mt'i'tu'ii:  'I'll  tin,i!i/.e 
recommendations  cimceriunti  tbe 
federal  biomass  R&D  portinln)  and  the 
direction  of  the  Biomass  Initiitive,  to 
report  on  these  recommenciations  tn  the 
Biomass  R&D  Board,  and  to  [liaii 
Committee  activities  for  F^'  _'iiii4 

Tentative  Agenda:  Agend.i  \\  1 1  i 
include  discussions  on  tbi   tillnw  mg: 

•  Finalizing  recommendations  concerning 
the  federal  biomass  R&D  portfolio,  reviewing 
the  process  and  results  of  the  FY  20();i 
USDA/DOE  joint  solicitation  and  providing 
input  on  the  FY  2004  solicitation,  flnalizing 
recommendations  to  the  Secretaries  of 
Agriculture  and  Energy,  providing 
recommendations  to  the  Biomass  R&D  Board 
on  the  direction  of  the  Biomass  Initiative, 
and  developing  a  rommitlee  work  |)lan  for 
FY  2004 

Public  Participation:  In  keeping  with 
procedures,  members  of  the  pul)li<  .in 
welcome  to  observe  the  business  of  the 
Biomass  Research  and  Development 
Technical  Advisory  Committee.  To 
attend  the  meeting  and/or  t(j  make  oral 
statements  regarding  any  of  the  items  on 
the  agenda,  contact  John  Ferrell  at  (202) 
586-7766  or  Sara  Mitcho  via  em  ail  at 
saru  mitcho@ee.doe.gov  You  must 
make  your  request  for  an  oral  statement 
at  least  5  business  days  before  the 
meeting.  Members  of  the  public  will  be 
heard  in  the  order  in  which  they  sign  up 
at  the  beginning  of  the  meeting. 


Reasonable  provision  will  be  made  to 
include  the  scheduled  oral  statements 
on  the  agenda.  The  Co-Chairs  of  the 
(Committee  will  make  every  effort  to 
hear  the  views  of  all  interested  parties. 
If  you  would  like  tf)  file  a  written 
statement  with  the  Committee,  you  may 
do  so  either  before  or  after  the  meeting. 
The  Co-(;hairs  will  conduct  the  meeting 
to  facilitate  the  nrderlv  conduct  of 
business. 

Minutes:  The  minutes  of  the  mee'ing 
will  be  available  for  public  review  and 
i<>[)\ing  within  60  days  of  the  meeting 
.It  the  Freetliiin  of  Information  Public 
Reading  Room;  Room  lE-190;  Foirestal 
Building;  1000  Independence  Avenue, 
SW.  W.ishington.  DC",  between  9  a.m. 
and  4  p m..  Mnndav  through  Friday, 
e.xrept  Federal  bolidavs. 

Issued  lil  V\  iislimgtcin.  DC  on  .SfptcmbtT 
29.  200:i 
Rachel  M.  Samuel, 

!hjiut\  .\ihis(in.'  Com  IV  litre  Mdruiiifmt'nt 

IK  Doc,  03-2,=i()l)2  1-ilfu  lO-l-Of.  H  t.'i  anil 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-301-083] 

ANR  Pipeline  Company;  Notice  of 
Compliance  Filing 

SepteinluT  24    2()(H 

Take  notu  e  that  on  .September  15, 
2003  subject  .\.\R  Pipeline  (ionipanv 
(ANR).  tenderefi  fur  filing  a  ser\i(:e 
agreement  (.\greement)  between  A.NR 
.ind  Interstate  (Jas  Supplv.  Inc  pursuant 
to  ANRs  Rate  .Schedule  FT,S-1 

.■\NR  re(|uests  the  Commission  find 
tlhit  tbf  Ai;ieeinent  (  ontains  acceptable 
m.iten.il  ile\  lations  from  ANR's  Form  of 
Ser\  u  e  .\i4reement  and  accept  the 
at!, II  bed  Ian  It  sheet  \v  bi(  h  references 
the  .\'_;reernt'nt  ,is  a  non-conforming 
a'_;reemi'nt 

.\ii\  persnn  desiring  to  protest  said 
liliiii;  shduld  tile  a  protest  with  the 
I'ederal  I:ner':;\  Regulatorv  t^ommission, 
HhH  First  Street,  \E  ,  Washingttm,  DC 
2042().  in  ai  i  urdance  with  4?  385  211  of 
the  (^(.iniiiissiiin's  Rules  and 
Regulations.  .\ll  such  [imtests  must  be 
tiled  on  nr  before  the  protest  date  as 
sliDWp  liejdw    Protests  will  be 
considered  h\  the  Commission  in 
deteriniiiinL;  the  ap[)ro[)riate  action  to  hv 
taki'ii.  hut  will  not  serve  to  make 
protestants  [larties  to  the  proceedings. 
rbis  tibii'-;  is  a\ailable  for  review  at  the 
(  liininissinn  in  the  Public  Reference 
Kuoni  or  ind\  be  viewed  on  the 
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Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary" 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
SeeT.6  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  September  30,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-24893  Filed  10-1-03;  8:45  am] 

BILLING  CODe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-61(M)00] 

CenterPoInt  Energy-Mississippi  River 
Transmission  Corporation;  Notice  of 
Tariff  Filing 

September  24,  2003. 

Take  notice  that  on  September  22, 
2003,  CenterPoint  Energy-Mississippi 
River  Transmission  Corporation  (MRT) 
tendered  for  filing  has  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
Fiftieth  Revised  Sheet  No.  5;  Fiftieth 
Revised  Sheet  No.  6;  Forty-Eighth 
Revised  Sheet  No.  7;  and  Twentieth 
Revised  Sheet  No.  8,  effective  November 
1,2003. 

MRT  states  that  the  purpose  of  this 
filing  is  to  adjust  the  Fuel  Use  and  Loss 
Percentages  under  its  Rate  Schedules 
FTS.  SCT,  ITS,  FSS  and  ISS. 

MRT  further  states  that  a  copy  of  this 
filing  is  being  mailed  to  each  of  MRT's 
customers  and  to  the  state  Commissions 
of  Arkansas,  Illinois,  Louisiana, 
Missouri  and  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
.  last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  October  6,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-24891  Filed  10-1-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-351-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Bianitet  Authorization 

September  25,  2003. 

Take  notice  that  on  September  12, 
2003,  Columbia  Gas  Transmission 
Corporation  (Columbia),  12801  Fair 
Lakes  Parkway,  Fairfax,  Virginia  22030- 
0146,  filed  in  Docket  No.  CP03-351- 
000,  a  request  pursuant  to  Sections 
157.205  and  157.208  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  Sections 
157.205  and  157.208)  for  authorization 
to  increase  the  maximum  allowable 
operating  pressure  (MAOP)  of  portions 
of  its  existing  transmission  pipeline 
designated  as  Line  1655  and  Line  136 
located  in  T^dams  and  York  Coimties, 
Pennsylvania,  under  Columbia's  blanket 
certificate  issued  in  Docket  No.  CP83- 
76-000  pursuant  to  Section  7(C)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request. 

Copies  of  this  request  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  The  application  may 
also  be  viewed  on  the  Web  at  http:// 
ivwiv./erc.gov  using  the  "eLibrary"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 


free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

Columbia  states  that  the  increased 
MAOPs  are  necessary'  in  order  to  meet 
its  existing  contractual  obligations. 
Columbia  states  further,  that  to  the 
extent  uncommitted  capacity  becomes 
available  as  a  result  of  the  uprate. 
Columbia  would  post  such  available 
capacity  in  accordance  with  the 
applicable  provisions  of  its  tariff. 

Any  questions  regarding  the 
application  should  be  directed  to 
Fredric  J.  George,  Senior  Attorney, 
Columbia  Gas  Transmission 
Corporation,  P.O.  Box  1273,  Charleston, 
West  Virginia  22030-0146  at  (304)  357- 
2359,  fax  (304)  357-3206. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date 
below,  file  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE.,  Washington,  DC  20426.  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214)  and  the  Regulations  under  the 
NGA  (18  CFR  157.205).  A  person 
obtaining  party  status  will  be  placed  on 
the  service  list  maintained  by  the 
Secretary  of  the  Commission  and  will 
receive  copies  of  all  documents  filed  by 
the  applicant  and  by  all  other  parties.  A 
party  must  submit  14  copies  of  filings 
made  with  the  Commission  and  must 
mail  a  copy  to  the  applicant  and  to 
every  other  party  in  the  proceeding. 
Only  parties  to  the  proceeding  can  ask 
for  court  review  of  Commission  orders 
in  the  proceeding. 

However,  a  person  doe?  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 
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If  no  pri)test  is  filed  within  thf  tirui' 
rillowfii,  thfTffnrf,  thf  prnposcci  ai  ti\  it\ 
shall  be  dtHMiiHd  to  he  authorized 
effective  the  da\  after  th^'  time  allnvvt'd 
for  filmy  a  protest    if  -i  |irotest  i>  filed 
ami  not  withdrawn  within  10  davs  after 
the  time  adowed  for  filing  a  protest,  the 
instant  rfcjuest  shall  be  treated  as  an 
applii  .ition  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Art 

Commrnt  Dalir  October  16.  2003. 

Linda  .Vlitry. 

Acting  Secretary. 

fFR  Do(    0  1-J4H82  Filed  10-1-03:  8:45  am] 

BILLING  COO€  6717-01-F 


DEPARTMEhfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP03-35J-000  &  CP03-355- 
000] 

Columbia  Gas  Transmission,  Energy 
Corporation  of  America  &  Eastern 
American  Energy  Corporation;  Notice 
of  Application 

September  2S   200:? 

On  September  Ih   200  ),  ( iolumbia  Gas 
Transmission  (4)rporatnm  (Columbia). 
Energy  (.Corporation  of  .\merica  (EGA), 
and  Eastern  Ameru  an  Energy 
Gorporation  iEAEG).  fileii  a  joint 
application  pursuant  to  .Section  7(b)  of 
the  Natural  Gas  Act  (NGA).  as  amended, 
and  the  Federal  Energy  Regulator\ 
Commission's  (Commission)  KuIhi  and 
Regulations.  Columbia  requests 
authorization  to  abandcm  bv  sale  to  E(.A 
certain  facilities  loi:ated  in  West 
Virginia  as  well  as  the  services  i  urrentlv 
provided  b\  the  fac  ilities.  Columbi.i 
requests  that  the  fai  ilities  be  determimMJ 
to  be  non-jurisdirtional  bjathenng 
facilities  and  exempt  from  thf 
Commission's  juris(fi(tion  purNuaiit  to 
NGA  !^  7(b)   EAEC.  a  whollv  owned 
subsidiary  of  EC.-\  and  an  explorer, 
developer  and  produc:er  of  oil  and 
natural  gas  would  own  and  operated  thf 
facilities  to  provide  current  services,  as 
more  fully  set  forth  in  the  application 
This  filing  is  available  for  review  at  the 
Commission  or  rna\  be  viewed  on  the 
Commission'>  Web  site  at  http:// 
wu-u'/'en  .tjfu  ,  u>ing  the  "eLibrary"  link. 
Enter  the  do(.:kft  number  excluding  thf 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  pleasf  i  ontart  FERC  Onliiif 
Support  at 

FER(JC)nlint^Su[)f>"rt<i  tf-rci^ov  or  toll- 
free  at  (86f))  2U8-.}f57H.  or  for  TTY, 
contact  (202)  502-86.59 

The  facilities  proposed  for 
abandonment  bv  sale  are  Columbia  s 


HDOO  >\  stem  which  i  onsists  of  s(5me 
H7  8  miles  of  jurisdictional  pipeline  and 
afjpurtenances    The  proposed  sale 
would  also  ini  hide  about  10  miles  of 
lion  |iirisdi(  tional  pifieliiif   The 
farilitifs  werf  i onstrui  led  b\' 
Ciolumbia's  [)rfde(  e ssor  in  the  farU 
1900's  as  (),irt  of  a  lov\  [)rfssure 
transmission  ^\stfiii  to  support 
Columbia's  infr(  h.int  role  [{owever  the 
facilities  currfiitU  transput  local 
production  trom  \arious  [lomls  along 
the  facilififs,  [)ro\  iding  service  to  local 
markets  along  thf  f.u  ilities  (iohimbia 
states  th.it  thf  t.ii  ilitie-,  arf  no  longer 
pertinent  ti    its  trrinsporter  role 
E.\K(?J.;  .A  thf  I  iwner  ,ini\  oper.itor  of 
the  facilities  loUowing  the  sale  re(|uests 
that  It  be  issued  a  limited  jurisdiction 
certificate  pursuant  to  NCIA  §  7(c},  so  on 
the  rare  occasion  that  loc.il  sujiplv  is 
insufficient  to  suppK  all  servu  e  needs. 
thfv  may  utili/f  iiitfrstale  natural  gas. 
Dif  s.ilf  pru  f  tor  both  the  jurisdictional 
iiid  lion  lurisdu  tion.il  lacilities  is  $1.2 
Million 

(Jufstioiis  iff.iiding  thf  applii  atioii 
iii.n  bf  dirfctfd  to  V    |.  Hamilton, 
Senior  ( -f rtitu  ate  (  oordinator.  or 
Fredfrii   j   Cforge,  Senior  Attornev.  both 
at  (iolumbia  Cias  Transmission 
Corporation,  F^.O.  Box  1273.  Charleston. 
West  Virginia  25325-1273  or  by  calling 
respectively.  304-357-2297  (,)04-357- 
2926  Fax)  or  304-357-2359  (304-357- 
32()t)  V^] 

riif re  .iif  two  w.i\  s  to  bf(  onif 
in\  oKfd  III  thf  ( ioiiiniission's  rfview  of 
this  pro|fi  I    First,  anv  person  wishing  to 
iht.iiii  legal  status  h\-  becoming  a  party 
t  I  thf  proc:eedings  for  this  project 
should,  on  or  bffoif  thf  i  omment  date 
below,  file  with  thf  Ifdfral  Energy 
Regulatory  Commission.  HH8  First 
Streft,  \F    Washington.  DC  20426.  a 
rnotinii  to  iiitfr\fnf  in  .iccordance  with 
the  rfi|uirei!if  nts  {it  the  ( ioinnussion's 
Rulfs  ot  Prai  tu.f  and  Procedure  [18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157  10)    A 
lifisiiii  uiitainmg  part\'  status  will  be 
pl,i(  t'{\  on  thf  service  list  maintained  bv 
ttif  .Sf(  rftar\'  of  thf  (iommissTon  and 
will  rf<  fivf  1  iipifs  ot  all  documents 
filed  bv  the  ,i[)pli(  ,uit  .ind  bv  all  other 
parties,  A  [lartv  must  sul'init  14  i opiies 
of  filings  made  with  the  C>ommission 
and  niiist  mail  a  cop\  to  the  applicant 
and  to  f\fry  other  [),irl\  m  the 
[iroi  ffduig   (  )iil\  parties  to  the 
pro(  ffdinf  1  an  ,tsk  tor  i  iiurt  review  of 
Comiiiissiori  oniers  m  the  proc:eeding. 

Howfvcr.  .i  person  does  not  have  to 
inter\eiif  in  ordfr  to  ha\f  ((immeiits 
consiflfrfd    I'hf  sfcdnd  way  to 
particip  itf  is  \]\  tiling  with  the 
Secretar\  i  it  thf  l  .omniission.  as  soon  as 
possihlf .  in  origin, (1  and  two  (.opies  of 
comments  in  support  of  or  in  opposition 


to  this  project.  The  Commission  will 
(  onsider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
(  omments  in  opposition  to  the  project 
pro\ide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environgaental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Envinmmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
En\ironmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  nonparty  commenters  will 
not  receive  copies  of  all  documents  filed 
by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
(Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
(iomniission's  final  order. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  The 
(Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  (Commission's  Web  site  under  the 
"e-Filing  "  link. 

Comment  Date:  OcXoher  16.  2003. 

Linda  Mitry. 

Acting  Secrt'tan' 

IKK  Uo<  .  03-24883  Filed  10-2-0.3:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-604-000] 

LSP— Cottage  Grove,  L.P.,  LSP— 
Whitewater,  Limited  Partnership  v. 
Northern  Natural  Gas  Company;  Notice 
of  Complaint 

September  25.  2003. 

Take  notic:e  that  on  September  12, 
2003,  LSP— (Cottage  Grove.  L.P.  (Cottage 
(irove)  and  LSP — Whitewater,  Limited 
Partnership  (Whitewater)  filed  with  the 
Federal  Energy  Regulatory  Commission 
((Commission)  a  Cjompliant  Requesting 
Fast-Track  Processing  pursuant  to  Rule 


.^ifiA.in 


FpHpral    Rpoi«tpr  /  Vol      K«      Mn      1  Ql  /  Thnrsrlav     fVtnhpr    9      9003  /  Mntiroc 


Federal  Register /Vol.  68,  No.  191 /Thursday,  October  2,  2003 /Notices 


56829 


206  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.206. 
The  Complaint  requests  that  the 
Commission  grant  relief  in  a  billing 
dispute  with  Northern  Natural  Gas 
Company.  Cottage  Grove  and 
Whitewater  request  confidential 
treatment  of  certain  information  in  the 
complaint  and  the  supporting 
appendices  and  attachment. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385  214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  the  comment 
date.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
ix'W'w.  ferc.gov  using  the  "eLibrary"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)  502-8659.  The  answer  to 
the  complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  October  15,  2003. 

Linda  Mitry, 

Acting  Sffcretary. 

|FR  Doc.  0,1-24890  Filed  10-1-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  AD03-63-001] 

Old  Dominion  Electric  Cooperative; 
Notice  of  Filing 

September  24,  2003. 

Take  notice  that  on  September  12, 
2003,  Old  Dominion  Electric 
Cooperative  made  a  compliance  filing 


pursuant  to  the  accounting  and 
reporting  requirements  set  forth  by  the 
Commission  in  Order  631,  Accounting, 
Financial  reporting,  and  Rate  Filing 
Requirements  for  Asset  Retirement 
Obligations.  The  Commission  directed 
jurisdictional  entities  to  file  journal 
entries  and  supporting  information  for 
any  adjustments  made  that  affect  net 
income  as  a  result  of  implementing  the 
accounting  rules  contained  in  Order 
631. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov.  using  the  eLibrar>' 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
inter\'entions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  October  3,  2003. 

Magalie  R.  Salas. 

Secretary: 

[PR  Doc.  03-24881  Filed  10-1-03.  8:45  am) 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-342-003] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

September  24.  2003. 

Take  notice  that  on  September  22. 
2003.  Questar  Pipeline  Company 
(Questar)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Substitute  Second 
Revised  Sheet  No.  86.  to  be  effective 
May  12.  2003. 

Questar  states  that  this  filing  is  being 
made  to  make  a  minor  administrative 
correction  relating  to  Questar's  two  tariff 
filings  dated  April  14.  2003.  and  April 
29,  2003.  filed  in  Docket  Nos.  RP03- 
342-000  and  -001.  respectively,  that 
modified  Questar's  measurement 
section  of  its  tariff.  This  filing  deletes 
language  that  was  intended  to  be 
deleted  in  Docket  No.  RP03-342-O01 
upon  discovery  that  the  North  American 
Energy  Standards  Board  (NAESB) 
Standard  2.3.9  was  inadvertently 
deleted  in  Docket  No.  RP03-342-000 
and  replaced  by  a  new  paragraph. 

Questar  states  that  it  filed  an 
amendment  to  reverse  this  replacement, 
but  only  half  of  the  incorrect  paragraph 
was  deleted.  Questar  states  that  this 
filing  continues  that  correction  by 
deleting  the  remaining  part  of  the 
paragraph  that  is  redundant  in  purpose 
to  NAESB  Standard  2.3.9. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Serx'ice  Commission  of 
Wyoming. 

Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulaton*'  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  §  385.21 1  of 
,  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
is-wix. fere. gov  using  the  eLibrary  link. 
Enter  the  docket  number  e.xcluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 
FERCOnlineSupport@ferc.gov  or  toU- 


FfiHeral  RBPiutpr /  Vnl .  Rfi.  Nn.   191 /Thur.sdav.  Ortoher  2.  2003 /Notices 


56831 


56830 


Federal  Register/ Vol.  68.  No.   191 /Thursday,  October  2,  2003/Notices 


free  at  (866)  208-3676.  or  TTY   c oatac  t 
(202)  502-8659  Th^-  Cf)mmissinn 
stroriEilv  encourages  flt'ctronu  tilings 
See'  18  CFR  385  2001(d)(l)(iii)  and  the 
instructions  on  the  (lominissMiii  ^  W'efi 
site  under  the  ■'eFiling"  hnk 
Protest  Date:  October  6.  200  J 

Vfagalie  R.  Salas. 

Sccretan 

(KR  Dor   03-24889  Filed  10-1-03:  8:45  am] 

BILLING  CODE  671 7-01  -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP03-61 1-000] 


SCG  Pipeline.  Inc. 
Filing 


Notice  of  Tariff 


September  24.  2003. 

Take  notice  that  on  September  22. 
2003.  sec  Pipeline.  Inc.  (SCG)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Original  Vcluine  \o    1 .  the  tariff  sheets 
attached  to  Appendix  A.  with  an 
effective  date  of  Movember  I .  JOO  < 

sec  states  that  the  filing  i--  heing 
made  in  c:i)nipliance  with  ordering 
paragraph  .-K  ot  the  (iomrnission  s  [ulv 
29.  200.-!  Order  on  f^ro  Forma  Tariff 
(Tariff  Order)  104  FERC:  Ij  h]  .154 

S(]C;  states  that  these  ac:tual  tariff 
sheets  reflec:t  modification.s  to  S(]G"s 
originally  filed  Pro  Forma  FERC  Gas 
Tariff  to  bring  it  into  i  ompHaiK  e  w  ith 
the  Tariff  Order,  i  urrent  \.\ESB 
standards,  all  the  requirements  in  ()rdei 
Nos,  637,  637-A.  and  6.17-B  and 
subsequent  orcfers,  and  an\  otht-r  tariff 
regulations  currentK  in  effec  t 
.Additional  tariff  modific:atu)ns  have 
been  made  as  indicated  in  SCC's  filing. 

sec  states  that  a  r  opv  of  this  filing 
has  been  served  upon  the  offif:ial  service 
list  m  this  pro(  eediiit;  tnii  upon  its 
(  ustomers 

.\n\  fjerson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  \'E..  Washington.  DC 
20426.  in  ac:cordance  with  Sections 
385  214  or  385.211  of  the  Commission's 
Rules  and  Regulations  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  !^  154.210  of  the  ('ommission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  a(  tion  to  be  taken,  but  will 
not  ser\e  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\-ene.  This  filing  is  available  for 
review  at  the  C'omrnission  iii  the  Public 
Reference  Room  or  nia\  be  viewed  on 


the  Commission  s  Web  site  at  http:/7 
umv./erc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  ai  (  ess  the  d(u  ument    I'or 
as.sistaiu:e.  please  contact  FER{>  (Jnline 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strnngU  em  ourages  electronic  filings. 
Scr  18  (FR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  (iommission'^  Web 
site  under  the    e-Filing"  link. 
Comment  Date:  October  6.  2003. 

Ma!>alie  K.  Salas, 

Secretan' 

(FR  Doc.  03-24892  Filed  10-1-03;  8:45  ami 

BILLING   CODE   6717-01    P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  2525-051.  2546-068,  2560- 
047. 2522-074  &  2595-065] 

Wisconsin  Public  Service  Company; 
Notice  of  Availability  of  Environmental 
Assessment 

,^.  [pl.^iiibfi  ^.T.  ^(ll).J. 

In  accordance  with  the  .\,itional 
Environmental  Policy  Act  of  196')  and 
the  Federal  Eiujrgv  Ri^gulatory 
Commission's  (Cimnmission) 
regulations.  18  CP'R  [tart  380  (Ortler  No 
486,  52  FR  47897),  the  ( )fti(  e  of  Energy 
I'rojects'  staff  has  prepareif  an 
Environmental  .Assessment  (E,\)  for 
Wisconsin  Public  Servii  e  Compain's 
application  requesting  (Commission 
approval  to  amend  the  applic.ition 
regarding  project  bound, ines  of  five  (jf 
its  projects  to  remove  't,73H  acres  o| 
land,  of  whi(  h  it  proposes  to  i  om  e\ 
approxiiii.ileh  4.349  acres  to  the 
VVisconsin  Dep.irtment  ot  Natural 
Resources  dmi  to  use  fHM  ,ii  les  tm 
development   The  five  projects  are  the 
Caldron  Falls  Project  No.  2525.  the 
.Saiidstnii.'  R.quds  Project  No.  2546.  the 
Potato  Rapids  I'loject  No.  2560,  the 
[ohnsoii  Falls  i'ro)ei:t  No.  2522.  and  the 
High  Falls  Project  No.  2595  all  located 
on  the  Peshtigo  River  in  the  counties  of 
Marinette  and  Oconto,  Wisi  onsin    The 
U.S.  Bureau  of  Eand  Management  owns 
and  manages  approximately  10  acres  of 
federal  lands  (consisting  of  islands  in 
the  Peshtigo  River)  within  the 
boundaries  of  the  High  i-'alls.  .Sandstone 
Rapids,  and  Potato  Rapids  projects. 

The  EA  contains  the  staffs  .inalvsis  of 
the  potential  en\  ironmeiital  impacts  of 
the  proposal  and  com  hides  that 
approval  ijf  the  proposal  would  not 


constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

A  copy  of  the  EA  is  attached  to  a 
Commission  Order  titled  "Order 
(Granting  Motions  To  Intervene, 
Reinstating  Request  for  Rehearing. 
Granting  Rehearing  In  Part.  And 
Granting  With  CConditions  Application 
To  Amend  Project  Boundaries"  issued 
on  September  15,  2003  [See  104  FERC 
&  61 .295)  which  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room,  or  it  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
\\^\^\■.tp^c.^nv  using  the  "AeLibrary" 
link.  Enter  the  docket  number  (prefaced 
by  P-)  and  excluding  the  last  three 
digits,  in  the  docket  number  field  to 
access  the  document.  For  assistance, 
please  contact  FERC  Online  Support  at 
FEH(X)itlineSupport'^.terr.gov  or  toll- 
free  (866)  208-3676,  or  for  TTY,  contact 
(202)  502-8659. 

For  further  information,  contact  Jean 
Potvin  at  202-502-8928. 

Linda  Mitry. 

A(  litii;  SecKtan'. 

iFK  Doc.  03-24886  Filed  10-1-03.  8:4.5  anil 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2232-457] 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

.Sfplcrnber  2,'),  2()(),i. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  ('ommission  and  is  available 
tor  public  inspecticjn: 

a.  Type  of  Application:  Increase  in 
existing  water  withdrawal  from  licensed 
ftroject  waters. 

b   Project  A'o;  2232-457. 

(  .  Date  Filed:  August  28.  2003. 

d.  Applicant:  Duke  Power  Company. 

e.  \'ame  of  Project:  (^atawba-Watert'e. 

f.  Location:  The  Catawba-Wateree 
Project  is  located  in  Alexander.  Burke, 
(Caldwell.  Catawba.  Gaston.  Iredell. 
Lincoln,  Mf;Dowell  and  Mecklenburg 
(Counties.  North  (Carolina  and  Chester, 
Fairfield,  Kershaw,  Lancaster,  and  York 
("ounties.  South  ("arolina.  This  project 
does  not  oci:upy  any  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
.•\ct,  16  L'.S.C.791a-825r. 

Applicant  Contact:  Mr.  foe  Hall,  Lake 
Management  Representative.  Duke 
Power,  Division  of  Duke  Energy  (Corp,, 
P,(3.  Box  1006,  Charlotte.  North  Carolina 
28201-1006, (704)  382-8576, 


Federal  Recister/Vol.  68.  No.  191 /Thursday,  October  2,  2003/Notices 


Federal  Register /Vol.  68,  No.  191 /Thursday,  October  2,  2003 /Notices 


56831 


i.  FERC  Contact:  Any  questions 
regarding  this  notice  should  be 
addressed  to  B.  Peter  Yarrington  at  (202) 
502-6129. 

).  Description  of  Request:  Duke  Power 
proposes  to  grant  an  updated  Water 
Withdrawal  Easement  to  the  City  of 
Mount  Holly,  North  Carolina  for  project 
property  within  Mountain  Island  Lake 
that  will  supercede  an  existing 
easement.  The  updated  easement  will 
provide  for  the  placement  and 
maintenance  of  new  intake  screens  on 
existing  water  intake  pipes,  allowing 
Mount  Holly  to  increase  water 
withdrawal  using  the  existing  Raw 
Water  Intake  Pump  Station.  Mount 
Holly  has  requested  an  increase  in  water 
withdrawal  from  Mount  Island  Lake 
from  the  currently-permitted 
withdrawal  of  3.0  million  gallons  per 
day  (MOD)  to  13.5  MGD. 

k.  Deadline  for  filing  comments  or 
motions:  October  27,  2003. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  call  toll-free 
1-866-208-3676  or  e-mail 
FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  "h" 
above. 

m.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
•MOTION  TO  INTERVENE",  as 
applicable,  and  the  project  number  (P- 
2232-457)  to  which  the  filing  refers.  All 
documents  (original  and  eight  copies) 
should  be  filed  with:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
.specified  in  the  particular  application. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
■'e-Filing'  link.  The  Commission 
strongly  encourages  e-filings. 

Anyone  may  submit  responses  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210.  .211,  .214.  In  determining  the 


appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  responses  must  be 
received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

n.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described 
applications.  A  copy  of  the  applications 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  that 
agency  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Linda  Mitry, 

Acting  Secretary. 

FR  Doc.  03-24885  Filed  10-1-03;  8:45  am)      • 

BtLLING  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[P-51 6-379] 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

September  25,  2003. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Application  for 
Non-Project  Use  of  Project  Lands  and 
Waters. 

b.  Project  No:  516-379. 

c.  Date  Filed:  August  27,  2003. 

d.  Applicant:  South  Carolina  Electric 
&  Gas  Company  (SCE&G). 

e.  Name  of  Project:  Saluda  Project. 

f.  Location:  The  project  is  located  on 
the  Saluda  River  in  Lexington. 
Newberry,  Richland,  and  Saluda 
Counties,  South  Carolina.  The  project 
does  not  utilize  federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r)  and  799 
and  801. 

h.  Applicant  Contact:  Randolph  R. 
Mahan.  Manager,  Environmental 
Programs  and  Special  Projects.  SCANA 
Services,  Inc.,  Columbia,  SC  29218. 
Telephone  Number  (803)  217-8538. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mrs. 
Jean  Potvin  at  (202)  502-8928,  or  e-mail 
address:  jean.potvin@ferc.gov. 


'].  Deadline  for  filing  comments  and  or 
motions:  October  27,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Ms. 
Magalie  R.  Salas,  Secretary.  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington  DC  20426. 
Please  include  the  project  number  (P- 
516-379)  on  any  comments  or  motions 
filed.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov  under  the  "e- 
filing"  link.  The  Commission  strongly 
encourages  e-filings. 

k.  Description  of  Request:  SCE&G  is 
requesting  Commission  approval  to 
issue  a  permit  to  Boulevard  Partners. 
Inc.  for  the  use  of  project  lands  and 
waters  to  accommodate  the  installation 
of  a  concrete  boat  ramp  and  a  multi-boat 
docking  facility  designed  to  berth  32 
boats  in  association  with  tfie 
development  of  a  residential  community 
to  be  known  as  Lakeside  at  Ballentine. 

1.  Location  of  the  Applications:  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  888  First  Street,  NE..  Room  2 A. 
Washington,  DC  20426  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  call  toll-free 
1-866-208-3676  or  e-mail 
FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
^pmraent  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 
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•RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS',  'PROTEST',  OR 
•MOTION  TO  INTERVENE  ",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 
p.  Agency  Comments:  Federal,  state. 
and  local  agencies  are  invited  to  file 
comments  on  the  described 
applications.  A  copy  of  the  application 
may  be  obtained  by  agencies  directlv 
from  the  Applicant  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments  (3ne 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Linda  Nlitry. 

Acting  Secretary 

(PR  Doc.  03-24894  Kiled  U)-l-()3;  8:45  ami 

BILLING  CODE  671 7-01 -P 


DEPARTME^n•  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Land 
Conveyance  and  Change  in  Project 
Boundary  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

September  25,  2003. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Typt'  Amendment  to 
remove  project  lands  from  tht-  project 
boundarv. 

b.  Project  So  :  1953-069 

c.  Date  Filed  September  9,  200.3 

d.  Appy;c(jnf:  Consiilidated  Water 
Power  Company 

e.  Same  of  Project  DuBav 
Hydroelectric  Project 

f.  Locofion  The  project  is  located  nn 
the  Wisconsin  Ri\er,  in  Portage, 
Marathon,  and  Wood  C^ounties, 
Wisconsin.  According  to  the  lirens"^  the 
project  does  not  utilize  federal  nr  tribal 
lands 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r)-and  799 
and  801 

h  Applicant  Contact:  Mr.  Mark 
Anderson,  Consolidated  Water  Power 
Company,  P  O,  Box  80ri().  Wisccmsin 
Rapids.  Wisconsin  54495-80.50.  (715) 
422-3927. 

i.  FERC  Contact:  Anv  questions  on 
this  notice  should  be  addressed  to  lean 
Potvin,  jean.potvin@ferc.gov  ,  or  (202) 
502-8928. 


I   Deadline  for  filing  comments  and  or 
motions:  October  27,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Ms. 
Magalie  R.  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
Please  include  the  project  number  (P- 
1953-069)  on  any  comments  or  motions 
filed.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  (jf  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instruc;ti()ns  on  the  Commission  s  Web 
site  at  http://v\'\vw.ten\^ov  under  the  "e- 
Filing"  link.  The  (Aimmission  strongly 
encourages  e-filings. 

k.  Description  of  Proposal  This 
proposal  inc:ludes  the  conveyance  of 
2,804  acres  of  DuBav  Project  lands  to 
the  Wisconsin  Department  of  Natural 
Resources  and  removal  of  the  lands 
from  the  project  boundary  The  lands 
removed  from  the  project  boundarv 
would  be  added  to  the  existing  Mead 
Wildlife  Area. 

1  Locations  of  the  Application:  The 
filing  is  available  for  review  at  the 
Commission's  Public  Reference  Room, 
at  888  First  Street,  NE..  Room  2A. 
Washington,  DC  20426,  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http ://v\Mi\'  fere  gov  using  the 
"eLibrary"  link.  Enter  the  doc:ket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  please  call 
the  Helpline  at  (H66)  208-3676  or 
contact  FER(X)nlineSupporffiferc  gov 
For  TTY.  contact  (202)  502-8659. 

m   Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  hx  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
recjuirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385  210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  C'limmission  will  consider  all 
pnitest.s  or  other  comments  filed,  but 
nnlv  those  who  file  a  motion  to 
intervene  in  accordaiK;e  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specifi(;d 
comment  ddW  tnr  the  particular 
application 

o   Filing  and  Service  of  Responsive 
Documents — .-Kny  filings  must  hear  in 
all  (  apitai  letters  the  title 
■CO.MMEN'TS", 

•RECOMMENDATION'S  FOR  TERMS 
AND  CONDITIONS".  'PROTE.ST",  OR 
•MOTION  TO  INTERVENE'^,  as 
applicable,  and  the  Project  Number  of 


the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  die  particular  application, 
p.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicanfs  representatives. 

Linda  Mitry, 

Acting  Secretary. 

[PR  Doc.  03-24884  Filed  10-1-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  P-1 21 87-000] 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protest 

September  24,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Original  Major 
License. 

b.  Project  So.:  P-1 2 187-000. 

c.  Date  Filed:  June  03,  2002. 

d.  Applicant:  Price  Dam  Partnership, 
Limited. 

e.  Same  of  Project:  Price  Dam 
Hydroelectric  Project. 

f  Location:  Located  on  the 
Mississippi  River  in  city  of  Alton,  Wood 
River  Township,  Madison  County, 
Illinois.  The  proposed  project  would  be 
constructed  on  the  U.S.  Corps  of 
Engineers  (Corps)  Melvin  Price  Locks  & 
Dam  and  the  nearby  Illinois  shoreline  of 
the  Mississippi  River  and  would  affect 
a  portion  of  the  7.8  acres  of  federal 
lands  (including  six  of  the  nine  existing 
gate  bays  in  the  dam  and  a  portion  of 
the  Illinois  shoreline  for  the 
construction  of  a  proposed  transmission 
line  and  a  proposed  Control/Storage 
building). 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  James  B. 
Price.  WV  Hydro.  Inc..  P.O.  Box  903, 
Gatlinburg,  TN  37738  (865)  436-0402. 

i.  FEFC  Contact:  Lee  Emery,  (202) 
502-8379  or  e-mail  lee.emeiy@ferc.gov. 
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j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretaiy,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  dociunent  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

Motions  to  intervene  and  protests  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  ,385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  [http://www.ferc.gov)  under  the  "e- 
Filing"  link. 

k.  This  application  has  been  accepted 
for  filing,  but  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  Project:  The  proposed 
Price  Dam  Project  would  use  the  U.S. 
Corps  of  Engineers'  Melvin  Price  Locks 
&  Dam  and  Reservoir,  and  would  consist 
of  the  following  facilities:  (1)  192 
individual,  turbine/generator  units 
grouped  in  six  moveable  steel  modules 
108.9-feet-long  by  26.2-feet-wide  by 
44.0-feet-high,  (a)  each  module  contains 
32  turbine/generator  sets  (two 
horizontal  rows  of  16  units  each)  that 
will  be  installed  in  stoplog  slots  on 
adjacent  piers  upstream  from  the 
Taintor  gates,  and  (b)  each  turbine/ 
generator  unit  includes  a  550  kilowatt 
bulb-type  generator,  a  fixed-blade 
propeller  turbine,  and  a  single  draft  tube 
for  each  two  turbine/generating  units; 
(2)  flexible  power  cables,  each 
connecting  the  six  32-turbine/generator- 
sets  to  six  7.2  kilovolt  (kV)  transformer 
and  breaker  sets  on  an  adjacent  pier;  (3) 
lifting/access  columns  at  the  end  of  each 
module;  (4)  six  air-operated  spillway 
gates,  7-feet-high  by  96-feet-long, 
installed  on  top  of  each  module  with 
each  gate  containing  an  inflatable  rabber 
bladder;  (5)  a  hallway  housing  the 
station  service  transformer,  motor 
control  center,  and  control  system;  (6)  a 
slave  terminal  at  the  lockmaster's  office 
and  a  control  station  located  on  the  dam 
superstructure;  (7)  a  6.9-kV/138-kV  step- 
up  transformer  located  on  a  platform  on 
the  dam  axis  at  elevation  479  feet 
National  Geodetic  Vertical  Datum;  (8)  a 
mobile,  1 ,000  metric  ton  crane  with  an 
auxiliary  crane  riding  on  top  of  the 


module  cranes'  lifting  beam;  these 
cranes  would  lower  and  raise  the  power 
modules  and  operate  the  trash  rake;  (9) 
a  fish  bypass  on  each  module;  (10)  a 
trashrack  assembly  with  a  two-inch 
clear  spacing  between  the  bars,  and  a 
crane-operated  trash  rake;  (11)  a  500- 
kilowatt  generator;  (12)  a  0.8-mile-long, 
138-kV  transmission  line  connecting  the 
project  power  to  the  Mississippi 
Substation  of  Ameren,  Incorporated; 
(13)  an  auxiliary  Control/Storage 
building;  and  (14)  appurtenant  facilities. 
The  average  annual  generation  is 
estimated  to  be  319,000  megawatt-hours 
and  have  an  installed  generating 
capacity  of  92  megawatts  (MW).  All 
generated  power  would  be  sold  to  a 
local  utility  connected  to  the  grid. 

m.  A  copy  of  the  application  is 
aveiilable  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h.  above. 

You  may  also  regi'^^er  online  at 
http://www.ferc.gov  /docs-filing/ 
esubscription.asp  to  be  notified  via  e- 
mail  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support. 

n.  Any  qualified  applicant  desiring  to 
file  a  competing  application  must 
submit  to  the  Commission,  on  or  before 
the  specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary'  permits  will  not  be 
accepted  in  response  to  this  notice. 

A  notice  of  intent  must  specify  the 
exact  name,  business  address,  and 
telephone  number  of  the  prospective 
applicant,  and  must  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 


Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commissions  Rules  may  become  a 
part}'  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

When  the  application  is  ready  for 
environmental  analysi,*?,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  Bear  in  all  capital 
letters  the  title  "PROTEST  "  or 
"MOTION  TO  INTERVENE." 
"NOTICEOF  INTENT  TO  HLE 
COMPETING  APPLICATION,'or 
"COMPETING  APPLICATION;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

o.  Procedural  schedule:  The 
application  will  be  processed  according 
to  the  following  Hydro  Licensing 
Schedule.  Revisions  to  the  schedule  will 
be  made  as  appropriate. 

Notice  of  Application  Accepted  For 
Filing  and  Soliciting:  September  2003. 

Motions  To  Interx'ene  And  Protests 
Issue  Scoping  Document:  January  2004. 

Notice  Application  Readv  For  EA 
(REA)  and  Soliciting:  April'  2004. 

Comments  and  Recommendations 

iMotice  Of  The  Availability  Of  The  EA: 
October  2004. 

Order  Issuing  The  Commission 's 
Decision  on  the  Application:  January 
2005. 

Unless  substantial  comments  are 
received  in  response  to  the  EA.  staff 
intends  to  prepare  a  single  EA  in  this 
case.  If  substantial  comments  are 
received  in  response  to  the  EA.  a  final 
EA  will  be  prepared  with  the  following 
modifications  to  the  schedule. 

Notice  of  the  Availability  of  the  EA: 
December  2004. 
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Magalie  R.  Salas 

Serirtarw 
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BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2744-000] 

North  American  Hydro,  Inc.;  Notice  of 
Meeting  To  Address  the  Potential  for 
Early  Relicensing  of  the  Park  Mill 
Project 

September  25.  2003. 

On  luly  5.  2002.  the  Commission's 
Dispute  Resolution  Service  (DRS)  issued 
,1  notirp  to  convene  interested  parties  on 
unresolved  issues  related  to  fish 
entramment  and  mortality  resulting 
from  thf  outcome  of  <)  two-year 
feasibilitv  study  on  fish  protection 
required  by  a  Commission  order  issued 
in  lune  24.  1997.  The  Menominee-Park 
Mill  Project  is  located  on  the 
M"iiHrniii>H'  RiM-r  in  Marinette  County, 
\\'is(  i:i-.i[i  iiiii  Menominee  County, 
Michit;an   .\t  the  convening  session  on 
Julv  J."),  IIWI.  the  DRS  explored  whether 
the  parties  would  agree  to  an 
,-\lternativ('  Dispute  Resolution  (.VDR) 
fin K  ess  to  resolve  the  fishery-related 
issues  through  assisted  negotiations, 
\nrth  ,\mt'rican  Hydro.  Inc.  (licensee), 
federal  aiui  state  agencies  and  non- 
governmental organizations  (NGOs)  who 
attended  the  July  meeting  agreed  to  an 
.\DK  process  to  tr>'  to  resolve  the 
fisher\  -related  issues.  Between  July  25, 
2002  and  the  pre,sent.  the  parties  have 
been  working  toward  a  settlement  on 
the  fishery -related  issues  in  mediated 
discussions  under  the  Administrative 
Dispute  Resolution  Act  (Pub,  L,  104- 
320.  as  amended). 

The  existing  license  expires  in  2015, 
The  parties  in  the  ADR  process  are 
exploring  the  (jption  of  accelerating  the 
relicensing  of  the  Park  Mill  project.  An 
application  for  an  accelerated  license 
has  not  been  filed  at  this  time.  The 
purpose  of  the  up-coming  meeting  is  to 
explore  the  concerns  and  interests  of  the 
stakeholders  not  involved  in  the  ADR 
process.  Formal  scoping  meetings 
would  be  held  should  the  licensee  file 
an  application  to  relicense  the  project 
and  the  Commission  issues  a  formal 
notice  to  accelerate  the  license. 

FERC  staff  will  conduct  one  daytime 
meeting  and  one  evening  meeting.  The 
daytime  meeting  will  focus  on  resource 


agency  and  NCU's  concerns  and 
interests  The  evening  meeting  will  be 
held  priin.iriK  for  input  from  the  jjuhlic 
'111  Its  concerns  <ind  interests.  All 
iiiteiested  ;ncii\  rfuals,  organizations. 
,111(1  d^eiK  les  ,ire  invite(i  to  attend  one 
or  [loth  ot  the  iiieetings  to  .issist  the  staff 
in  aiidressint;  tin'  o[)tion  noleii  above. 
The  time  and  ioi  ations  of  these 
meetings  are  ,is  follow  s 

Daytime  Scoping  Meeting — .Agencv- 
Keiated 

Date.  Monday.  ()( to[)ei  j;   jotn 

Time:  2  p.m. 

P/acp.- Wisconsin  Dep.utiiieiit  of 
Natural  Resources. 

Address:  101  North  Oaden  Street. 
Peshtigo,  VVi 

Evening  Public  Scoping  Meeting 

Date:  Monday.  October  27  2i)(i^ 

Time:  7  p,m,-9  p.m 

P/acp;  Same  location  noted  .ibove. 

If  you  have  further  questions,  please 
contact  Debor.3h  Osborne  ,it  202-502- 
88,11 

Linda  Milry. 

Acting  Secretary. 

[FR  D(u    03-24887  Filed  10-1-03:  8:45  ami 

BILLING  CODE  671 7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OAR-2003-0087;  FRL-7567-6) 

Agency  Information  Collection 
Activities;  Submission  to  0MB  for 
Review  and  Approval:  Comment 
Request;  National  Volatile  Organic 
Compound  Emission  Standards  for 
Consumer  Products,  EPA  ICR  Number 
1764,03,  OMB  Control  Number  2060- 
0348 

AGENCY:  Environmental  Protection 

AuelK  V  lEPA). 

action:  Notice. 


SUMMARY;  111  .  oiupliance  with  the 
Paperwork  Redui:tion  Act  (44  U.S.C. 
3501  et  seq.],  this  document  annfiunces 
that  an  Information  (  ullec  tion  Kei]uest 
(ICR)  has  been  forwarded  to  the  Otfii  e 
of  Management  and  lUidget  [O.MBj  for 
review  and  approval.  This  is  a  request 
to  renew  an  existing  approved 
collection.  This  ICR  is  scheduled  to 
expire  on  September  30.  2003.  Under 
OMB  regulations,  the  Agem  v  mav 
continue  to  conduct  or  spinsor  the 
collection  of  inform  itmn  v\  hile  this 
submission  is  [jendmy  ,i!  ( ).Mii   T'lus  l(  '.R 
describes  the  nature  of  the  uifonn  ition 
collection  and  its  estiiu.ited  burden  and 
cost. 


DATES:  Additional  comments  may  be 
submitted  on  or  before  November  3. 
2003. 

ADDRESSES:  Submit  your  comments, 
referencing  docket  ID  number  OAR- 
2003-0087,  to  (1 )  EPA  online  using 
EDtOCKET  (our  preferred  method),  by  e- 
mail  to  ii-and-r-Docket'iLepa.gov,  or  bv 
mail  to:  EPA  Docket  Center, 
En\ir(mmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Mail  Code  6102T,  1200 
Penns\lvania  Ave.,  NVV.,  Washington, 
DC  204t.O,  and  (2)  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
(Jflice  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA, 
725  17th  Street,  NW.,  Washington,  DC 
20503 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Bruce  Moore,  Emission  Standards 
Division.  Mail  Code  C5t)4-03. 
Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711.  telephone  number:  (919)  541- 
54B0;  fax  number:  (919)  541-0072;  e- 
mail  address   muorfhrureiijepai^nv. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  IC:R  to  OMB  for 
rp\  ievv  and  a[)pro\al  according  to  the 
procedures  prescribed  in  5  C^FR  1320.12, 
On  lune  5,  2003  (68  FR  33688),  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320,8(d).  EPA  received  no 
f:oninients. 

EP,\  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OAR- 
2003-0087,  which  is  available  for  public 
viewing  at  the  Air  and  Radiation  Docket 
and  Information  Center  in  the  EPA 
Do<  ket  Onter  (EPA/DC),  EPA  West, 
Room  B102,  1301  Constitution  Ave,, 
NW  ,  Washington,  DC:.  The  EPA  Docket 
O-nter  Publit  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m..  Mondav 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Re.idiug  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Air  and 
Radiation  Docket  and  Information 
Center  is  (202)  566-1742.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
bttp://^\■\\^v.f'p(J.i^ov/ed()cI<et.  Use 
EDOCKET  to  submit  or  view  public 
(  (unments.  access  the  index  listing  of 
the  contents  ot  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the"docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  he  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice.  EPA's 
policy  is  that  public  comments,  whether 
submitted  electronicalK'  or  in  paper, 
will  be  made  available  tor  public 


."ifiR.IH 
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viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDCKiKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov/ 
edocket. 

Title:  National  Volatile  Organic 
Compound  Emission  Standards  for 
.  Consumer  Products. 

Abstract:  The  information  collection 
includes  initial  reports  and  periodic 
recordkeeping  necessary  for  EPA  to 
ensure  compliance  with  Federal- 
standards  for  volatile  organic 
compounds  in  consumer  products. 
Respondents  are  manufacturers, 
distributors,  and  importers  of  consumer 
products.  Responses  to  the  collection 
are  mandatory  under  40  CFR  part  59, 
subpart  C — National  Volatile  Organic 
Compound  Emission  Standards  for 
Consumer  Products.  All  information 
submitted  to  EPA  for  which  a  claim  of 
confidentiality  is  made  will  be 
safeguarded  according  to  Agency 
policies  set  forth  in  40  CFR  part  2, 
subpart  B — Confidentiality  of  Business 
Information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9  and  are 
identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is   . 
estimated  to  average  81  hours  per 
respondent.  Burden  means  the  total 
time,  effort,  or  financial  resoiurces 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 


and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Entities  potentially  affected  by  this 
action  are  those  which  manufacture, 
distribute,  or  import  consumer  products 
for  sale  or  distribution  in  the  United 
States,  including  the  District  of 
Columbia  and  all  United  States 
territories. 

Estimated  Number  of  Respondents: 
367. 

Frequency  of  Response:  occasional 
recordkeeping  and  reporting. 

Estimated  Total  Annual  Hour  Burden: 
29.613. 

Estimated  Total  Annual  Cost: 
$1,104,057,  includes  $0  annualized 
capital  or  O&M  costs  and  $1,104,057 
labor  costs. 

Changes  in  the  Estimates:  There  is  a 
decrease  of  82  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  decrease  reflects  an 
updated  estimate  calculation  and  is  not 
due  to  any  change  in  program 
requirements. 

Dated:  September  23,  2003. 
Sara  Hisel  McCoy, 

Acting  Director,  CoUection  Strategies 

Division. 

[FR  Doc.  03-25009  Filed  10-1-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7567-5] 

Proposed  CERCLA  Section  122(h) 
Administrative  Agreement  for 
Recovery  of  Past  Costs  for  the 
RAercury  Refining  Superfund  SKe, 
Towns  of  Gullderland  and  Colonie, 
Albany  County,  NY 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

conunent. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980.  as  amended  ("CERCLA"),  42 
U.S.C.  9622(i),  notice  is  hereby  given  by 
the  U.S.  Environmental  Protection 
Agency  ("EPA"),  Region  II,  of  a 


proposed  administrative  agreement 
pursuant  to  section  122(h)  of  CERCLA, 
42  U.S.C.  9622(h),  with  the  settling 
parties.  Mercury  Refining  Company,  Inc. 
("Mereco"),  and  Leo  Cohen,  for  recovery 
of  past  and  future  response  costs 
concerning  the  Mercurj'  Refining 
Superfund  Site  ("Site")  located  in  the 
Towns  of  Guilderland  and  Colonie, 
Albany  County,  New  York.  The 
settlement  requires  that  EPA  be  paid  a 
total  of  approximately  $524,000:  the 
total  remaining  funds  in  an  escrow 
account  established  by  Mereco 
(estimated  to  be  approximately 
$494,000)  and  $30,000  from  Leo  Cohen, 
Mereco's  founder,  sole  shareholder  and 
former  president.  The  settlement 
includes  a  covenant  not  to  sue  the 
settling  parties  pursuant  to  sections  1 06 
and  107(a)  of  CERCLA,  42  U.S.C.  9606 
and  9607(a),  and  section  7003  of  the 
Resource  Conservation  and  Recovery 
Act  ("RCRA").  42  U.S.C.  6973,  in 
exchange  for  their  payment  of  monies. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  EPA  will 
receive  written  comments  relating  to  the 
settlement.  EPA  will  consider  all 
comments  received  and  may  modify  or 
withdraw  its  consent  to  the  settlement 
if  comments  received  disclose  facts  or 
considerations  that  indicate  that  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.EPA's  response 
to  any  comments  received  will  be 
available  for  public  inspection  at  EPA 
Region  11,  290  Broadway,  New  York. 
New  York  10007-1866.  Commenters 
may  request  an  opportunity  for  a  public 
meeting  in  the  affected  area  in 
accordance  with  section  7003(d)  of 
RCRA,  42  U.S.C.  6973(d). 

DATES:  Comments  must  be  submitted  on 
or  before  November  3,  2003. 

ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  EPA 
Region  II  offices  at  290  Brcadway,  New 
York,  New  York  10007-1866.  Conunents 
should  reference  the  Mercury  Refining 
Superfund  Site,  Towns  of  Guilderland 
and  Colonie,  Albany  County,  New  York. 
Index  No.  CERCLA-02-2003-2009.  To 
request  a  copy  of  the  proposed 
settlement  agreement,  please  contact  the 
individual  identified  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  E.  Kivowitz,  Assistant  Regional 
Counsel,  New  York/Caribbean 
Superfund  Branch.  Office  of  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency,  290  Broadway — 17th  Floor, 
New  York,  New  York  10007-1866. 
Telephone:  212-637-3183. 
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William  ).  Muszynski. 
Dfvutv  Rffiionai  Administratur.  Region  2. 
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BILLING  COO€  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

AGENCY:  Federal  ( j>niimiim,.atiuns 
Commission 

ACnON:  Notice. 

SUMMARY:  The  Federal  (  nmmunication^ 
("ommL-iSion  (F(X")  has  received  Office 
of  Management  and  Buiiget  (OMB) 
approval  for  the  following  publn 
information  c:()llection  pursuant  to  the 
Paperv\'ork  Reduction  Act  of  19'^r). 
Publu:  Law  104-1.^ 

DATES:  Written  comments  should  be 
submitted  on  or  before  November  3, 
2003   If  you  antic  ipate  that  you  will  be 
submitting  ccmiments.  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  bv  this  notice  vou  shouM 
advise  the  contacjts  listed  below  as  suou 
as  possible 

ADDRESSES:  Kim  A   lohnson.  Office  of 
Management  and  Budget.  Room  1023b 
.NECJB.  Washington.  DC  20503,  (202) 
39S-7232  or 

K\m  A    lohnsun'i.oiiih  fop  •^nv.  or  Les 
Smith.  Federal  Communications 
('ommission.  445  12th  Street.  Room  1- 
A804,  Washington  DC.  20554,  (202) 
418-0217  or  Leslie. Smith&fcc. gov. 

Paperwork  Reduction  Act 

(K\1B  Control  .Vo    3()h0-U)33. 

H.xpinitinn  Ddtf' 

TitU'  Multi-channi'l  Video  I'rograin 
D'stributor  LEO  Program  .\nnual 
Report,  FCC  Form  34b-< ., 

Form  .Vo..  396-C. 

Respondents:  10  minutes  to  2.5  hours. 

\umhf'r  of  Respondents:  2,200. 

Total  Annual  Burden:  3188  hours. 

Total  Annual  Cost:  None. 

Description:  FCC  Form  396— f_.  collects 
information  on  the  EEO  program  of 
mulfi-(  hannel  \'i(ieo  program 
distributors  during  the  last  year  prior  to 
filing  once  every  five  years,  each 
emplovment  unit  is  also  rec^uired  to 
•submit  as  an  attachment  a  c  cipv  of  the 
units  most  recent  EEO  publii   fii>'  nport 
and  is  also  rec^uired  to  answer 
additional  questions  about  its  hiring 
program  on  a  Supplemental 
Investigation  Sheet. 


Feri.Trii  t.iiuuiujnic  atmiis  tAJinmissiun. 

Marlene  H.  Doric. h. 

Setre/ti/T 

|FR  Dor  03-24935  Filud  10-1-03,  8:45  ami 

BILLING  CODE  6712-01   P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  03-2706] 

Notice  of  Suspension  and  of  Proposed 
Debarment  Proceedings;  Schools  and 
Libraries  Universal  Service  Support 
Mechanism 

AGENCY:  Federal  tA)mniunu:ati(jns 

Comini'ision 

ACTION:  Notice. 

SUMMARY:  The  Enforcement  Bureau 
("Bureau)  gives  notice  of  Mr  Oscar 
.Mvarez's  suspension  from  the  sc:ho(5ls 
and  libraries  universal  sc!rvic:e  support 
mechanism   In  addition,  the  Bureau 
gi\es  riotic  e  that  debarment  proc:ec!dings 
are  ^  ommencuig  against  lum   Mr 
.•Xlvarez.  or  any  person  who  has  an 
existing  contract  with  or  intends  to 
contract  with  him  to  provide  or  rcH:eive 
services  in  matters  arising  out  of 
activities  associated  with  or  related  to 
the  sc:ho()ls  anci  librarit^s  support,  may 
r>'s[)ond  h\  filing  an  opposition  request, 
supported  bv  documentation 

DATES:  Opposition  requests  must  be 
ri!c:ei\ed  h\  .Novemf)c-r  .i.  2003 
However,  an  opposition  rei^uest  by  the 
part\  to  tie  suspended  must  f)e  rec:eived 
30  day  s  from  the  receipt  of  the 
suspension  letti^r  or  Novembc^r  3.  2003. 
whichever  c:omes  first  The  Bureau  will 
decide  anv  opposition  request  for 
reversal  or  modification  of  suspension 
or  debarment  withiii  40  davs  of  its 
receipt  of  sm  li  requests 
FOR  FURTHER  INFORMATION  CONTACT: 
Dian.i  Lee.  Federtil  (Communications 
I  ommission,  Fnfon  ement  Bureau. 
Investigations  and  Hearings  Division. 
Room  fi-C32H.  445  12th  Street,  SW  , 
Washington.  DC  20554   Diana  Lee  may 
bee  ontai  ted  bv  phone  at  (202)  418- 
14211  or  ••mail  at  iluina  lefntc'  iiov 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  has  suspcMision  and  debarment 
authoritv  under  47  CFR  54.521  and  47 
CFK  11  1 1  l(a)(14).  Suspension  will  help 
to  ensure  that  the  [)art\  to  be  suspended 
cannot  (  oiitinue  to  beiietit  trom  the 
schools  and  libr.iries  mec  hanism 
pending  resolution  of  the  debarment 
[irocess   Attached  is  the  suspension 
li'ttci    \otii  >■  ot  Sus[)ensinn  and  of 
I'roposed  Debarment  Proceedings.  D.A 
()3-270fi.  which  was  mailed  to  Mr. 
.Mvare/  and  released  on  August  21, 
2003.  The  letter  ( 1 )  gives  notice  of  the 


suspension  and  proposed  debarment;  (2) 
gives  the  reasons  for  the  proposed 
debarment;  (3)  explains  the  debarment 
procedures,  and  (4)  describes  the 
potential  effect  of  debarment.  The 
c;omplete  text  of  the  suspension  letter  is 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center.  Portals  II.  445  12th  Street.  SW.. 
Room  CY-A257.  Washington,  DC  20554. 
In  addition,  the  complete  text  of  this 
letter  may  be  retrieved  from  the  FCC's 
Web  site  at  http://^i\-\\-.fcc.gov.  The  text 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International.  Portals  II.  445 
12th  Street.  SW..  Room  CY-B4Q2, 
Washington.  DC  20554.  telephone  (202) 
863-2893.  facsimile  (202)  863-2898,  or 
via  e-mail  qualexint@aol.com. 

Federal  C^ommunications  (Commission. 

Maureen  F.  Del  Duca. 

Chief.  Investigations  and  Hearings  Division. 
Enforcement  Bureau. 

The  suspension  letter  follows: 

Federal  Conununications  Commission 

Washington.  DC  20554 
IDA  03-27061 
August  21.  2003. 
Via  Certified  Mail 
Return  Receipt  Requested 
Mr  Oscar  Alvarez 
C;()nnect2  Internet  Networks.  Inc. 
2ft  Bay  Street 
Staten  Island.  NY  10301 
Re:  Notice  of  Suspension  and  of  Proposed 
Debarment,  File  No.  EB-03-IHI>-0377. 
Dear  Mr,  .Mvarez:  The  Federal 
Communic:ations  Commission  ("FCC"  or 

CCommission ")  has  received  notice  of  your 
Mdv  20,  200,3  conviction  pursuant  to  18 
L'  S  C^  1512  for  misleading  conduct  toward 
another  person  ( 1  Mo  influence,  delay,  or 
prevent  the  testimony  of  any  person  in  an 
official  proceeding;  and  (2)  with  the  intent  to 
cause  and  induce  another  person  to  alter, 
destroy,  mutilate  and  conceal  objects  with 
the  intent  to  impair  the  objects'  integrity  and 
rtvailabilitv  for  use  in  an  official  proceeding,' 
Consequentlv.  pursuant  to  47  CFR  54,521, 
this  letter  c  onstitutes  official  notice  of  your 
suspension  from  the  schools  and  libraries 
universal  service  support  mechanism.  In 
addition,  the  Enforcement  Bureau  ("Bureau") 


'  Any  further  rt'fprence  in  this  letter  to  "youJ 
(i)nviLtion  '  refers  to  your  May  20.  2003  guilty  plea 
ami  conviction  of  this  rount  based  on  your  attempt 
tu  persuade  two  sctiool  ridministrators  not  to  reveal 
evidence  to  hXX'.  .luditors  conducting  an  official 
investinatiun  int(j  violations  by  your  employer. 
( jinneclj  Internet  Networks.  Inc   ("(",onnect2")  of 
the  yCC  rules  gov"rning  the  E-Rate  schools  and 
libraries  inlemel  tunding  program  ("E-Rate 
program"!  See  I  nitfd  States  v  .A/vnrez,  Cnminal 
Docket  No   1  0:3cr634,  Felony  Information  at  1-2 
ISDN  V   filed  May  20.  2003)  [-Alvarez  Felony 
Inlnrnialion"]. 
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hereby  notifies  you  that  we  are  commencing 
debarment  proceedings  against  you.^ 

I.  Notice  of  Suspension 

Pursuant  to  section  54.521(a)(4)  of  the 
Commission's  rules, ^  your  conviction 
requires  the  Bureau  to  suspend  you  from 
participating  in  any  activities  associated  with 
or  related  to  the  schools  and  libraries  fund 
mechanism,  including  the  receipt  of  funds  or 
discounted  services  through  the  schools  and 
libraries  fund  mechanism,  or  consulting 
with,  assisting,  or  advising  applicants  or 
service  providers  regarding  the  schools  and 
libraries  support  mechanism.*  Your 
suspension  becomes  effective  upon  the 
earlier  of  your  receipt  of  this  letter  or 
publication  of  notice  in  the  Federal 
Register.^ 

Suspension  is  immediate  pending  the 
Bureau's  final  debarment  determination.  You 
may  contest  this  suspension  or  the  scope  of 
this  suspension  by  filing  arguments  in 
opposition  to  the  suspension,  with  any 
relevant  documentation.  Your  request  must 
be  received  within  30  days  after  you  receive 
this  letter  or  after  notice  is  published  in  the 
Federal  Register,  whichever  comes  first.^ 
Such  requests,  however,  will  not  ordinarily 
be  granted.'  The  Bureau  may  reverse  or  limit 
the  scope  of  suspension  only  upon  a  finding 
of  extraordineiry  circimistances.^  Absent 
extraordinary  circumstances,  the  Bureau  will 
decide  any  request  for  reversal  or 
modification  of  suspension  within  90  days  of 
its  receipt  of  such  request.^ 

n.  Notice  of  Proposed  Debarment 

A.  Reasons  for  and  Cause  of  Debarment 

The  Commission's  rules  establish 
procedures  to  prevent  persons  who  have 
"defrauded  the  government  or  engaged  in 
similar  acts  through  activities  associated  with 
or  related  to  the  schools  and  libraries  support 
mechanism"  from  receiving  the  benefits 
associated  with  that  program.'"  On  May  20, 
2003,  you  pleaded  guilty  to  attempting  to 
persuade  two  school  administrators  not  to 
show  to  FCC  auditors  a  letter  signed  by  your 
employer  that  falsely  represented  that  the 
school  could  participate  in  the  E-Rate 
program  at  "absolutely  no  cost  to  the 


^47  CFR  54.521;  47  CFR  0.111(a)(14)  (delegating 
to  the  Enforcement  Bureau  authority  to  resolve 
universal  service  suspension  and  debarment 
proceedings  pursuant  to  47  CFR  54.521). 

^  47  CFR  54.521(a)(4).  See  Schools  and  Libmries 
Universal  Service  Support  Mechanism,  Second 
Report  and  Order  and  Further  Notice  of  Proposed 
Rulemaking.  18  FCC  Red  9202,  9225-9227,  H  67- 
74  (2003)  ("Second  Report  and  Order"). 

"  Second  Report  and  Order.  18  FCC  Red  at  9225, 
1  67;  47  U.S.C.  254;  47  CFR  54.502-54.503;  47  CFR 
54.521(a)(4). 

■  Second  Report  and  Order,  18  FCC  Red  at  9226, 
1  69;  47  CFR  54.521(e)(1). 

"  Second  Report  and  Order.  18  FCC  Red  at  9226, 
1  70;  47  CFR  54.521(e)(4). 

■  Second  Report  and  Order.  18  FCC  Red  at  9226, 
1  70 

"47  CTR  54.521(f). 

"  See  Second  Report  and  Order.  18  FCC  Red  at 
9226,  1  70;  47  CFR  54.521(e)(5),  54.521(f). 

'"Second  Report  and  Order.  18  FCC  Red  at  9225, 
1  66. 


school.""  These  actions  constitute  the 
conduct  or  transactions  upon  which  this 
debarment  proceeding  is  based. '^  Moreover, 
your  conviction  on  the  basis  of  these  acts 
falls  within  the  categories  of  causes  for 
debarment  defined  in  section  54.521(c)  of  the 
Commission's  rules.' '  Therefore,  pursuant  to 
section  54.521(a)(4)  of  the  Commission's 
rules,  your  conviction  requires  the  Bureau  to 
commence  debarment  proceedings  against 
you. 

B.  Debarment  Procedures 

You  may  contest  debarment  or  the  scope  of 
the  proposed  debarment  by  filing  arguments 
and  any  relevant  documentation  within  30 
calendar  days  of  the  earlier  of  the  receipt  of 
this  letter  or  of  publication  in  the  Federal 
Register. '■*  Absent  extraordinary 
circumstances,  the  Bureau  will  debar  you.'^ 
Within  90  days  of  receipt  of  any  opposition 
to  your  suspension  and  proposed  debarment, 
the  Bureau,  in  the  absence  of  extraordineiry 
circumstances,  will  provide  you  with  notice 
of  its  decision  to  debar.'"  If  the  Bureau 
decides  to  debar  you,  its  decision  will 
become  effective  upon  the  earlier  of  your 
receipt  of  a  debarment  notice  or  publication 
of  its  decision  in  the  Federal  Register.'" 

C.  Effect  of  Debarment 

If  and  when  your  debarment  becomes 
effective,  you  will  be  prohibited  from 
participating  in  activities  associated  with  or 
related  to  the  schools  and  libraries  support 
mechanism  for  at  least  three  years  from  the 
date  of  debarment.'*  The  Bureau  mav,  if 


"  See  United  States  v.  John  Angelides,  John 
Dotson,  Oscar  Alvarez,  and  Gary  Blum.  U.S.  District 
Court,  Southern  District  of  New  York.  Complaint  at 
29  (S.D.N.Y.  filed  Dec.  17.  2003).  The  incriminating 
letter  was  signed  by  )ohn  Angelides.  owner  and 
CEO  of  Connect2.  Id  Further,  the  conduct  for 
which  you  were  convicted  served  to  conceal  and 
further  a  fraudulent  scheme  unlawfully  to  obtain  E- 
Rate  program  funds.  See  generally  id. 

'2  Second  Report  and  Order.  18  FCC  Red  at  9226. 
1  70;  47  CFR  54.521(e)(2)(i). 

'■'  "Causes  for  suspension  and  debarment  are  the 
conviction  of  or  civil  judgment  for  attempt  or 
commission  of  criminal  fraud,  theft,  embezzlement, 
forgery,  bribery,  falsification  or  destruction  of 
records,  making  false  statements,  receiving  stolen 
property,  making  false  claims,  obstruction  of  justice 
and  other  fraud  or  criminal  offense  arising  out  of 
activities  associated  with  or  related  to  the  schools 
and  libraries  support  mechanism."  47  CFR 
54.521(c).  Such  activities  "include  the  receipt  of 
funds  or  discounted  services  through  the  schools 
and  libraries  support  mechanism,  or  consulting 
with,  assisting,  or  advising  applicants  or  service 
providers  regarding  schools  and  libraries  support 
mechanism  described  in  this  section  (47  CFR 
54.500  et  seq.y  47  CFR  54.521(a)(1). 

i"  See  Second  Report  and  Order.  18  FCC  Red  at 
9226, 1  70;  47  CFR  54.521(e)(2(i).  54  521(e)(3) 

'"'Second  Report  and  Order.  18  FCC  Red  at  9227. 
174. 

">  See  Second  Report  and  Order.  18  FCC  Red  at 
9226, 1  70;  47  CFR  54.521(e)(5). 

"  W  The  Commission  may  reverse  a  debarment, 
or  may  limit  the  scope  or  period  of  debarment  upon 
a  finding  of  extraordinary  circumstances,  following 
the  filing  of  a  petition  by  you  or  an  interested  party 
or  upon  motion  by  the  Commission.  47  CFR 
54.521(f). 

1"  Second  Report  and  Order.  18  FCC  Red  at  9225. 
1  67;  47  CFR  54.521(d).  54.521(g) 


necessary  to  protect  the  public  interest, 
extend  the  debarment  period.''' 

Please  direct  any  responses  to  the 
following  address: 
Diana  Lee, 

Federal  Communications  Commission. 
Enforcement  Bureau. 
Investigations  and  Hearings  Division, 
Room  6-C326. 
445  12th  Street,  S\V.. 
Washington,  DC  20554. 

If  you  submit  your  response  via  hand- 
deliver}'  or  non-United  States  Postal  Service 
delivery  (e.g..  Federal  Express,  DHL,  etc.), 
please  send  your  response  to  Ms.  Lee  at  the 
following  address: 

Federal  Communications  Commission. 
9300  East  Hampton  Drive, 
Capitol  Heights.  MD  20743. 

If  you  have  any  questions,  please  contact 
Ms.  Lee  via  mail,  by  telephone  at  (202)  418- 
1420  or  by  e-mail  at  diana.lee@fcc.gov.  If  Ms. 
Lee  is  unavailable,  you  may  contact  William 
Davenport  by  telephone  at  (202)  418-1420 
and  by  e-mail  at  william.davenport@fcc.gov. 

Sincerely  yours. 
Maureen  F.  Del  Duca. 

Chief.  Investigations  and  Hearings  Division. 
Enforcement  Bureau. 
cc:  Joel  M.  Cohen,  Greenberg  Traurig,  LLP 
Kristy  Carroll,  USAC 

(FR  Doc.  03-24938  Filed  10-1-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  03-2707] 

Notice  of  Suspension  and  of  Proposed 
Debarment  Proceedings;  Schools  and 
Libraries  Universal  Service  Support 
Mechanism 

agency:  Federal  Communications 

Commission. 

action:  Notice. 

SUMMARY:  The  Enforcement  Bureau 
("Bureau")  gives  notice  of  Mr.  John 
Angelides"  suspension  from  the  schools 
and  libraries  universal  service  support 
mechanism.  In  addition,  the  Bureau 
gives  notice  that  debarment  proceedings 
are  commencing  against  him.  Mr. 
Angelides,  or  any  person  who  has  an 
existing  contract  with  or  intends  to 
contract  with  him  to  provide  or  receive 
services  in  matters  arising  out  of 
activities  associated  with  or  related  to 
the  schools  and  libraries  support,  may 
respond  by  filing  an  opposition  request, 
supported  by  documentation. 
DATES:  Opposition  requests  must  be 
received  by  November  3.  2003. 
However,  an  opposition  request  by  the 
partv  to  be  suspended  must  be  received 
30  days  from  the  receipt  of  the 
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suspension  letter  or  November  3.  2003. 
whichever  comes  first  The  Bureau  will 
decide  anv  opposition  request  for 
reversal  f)r  modification  of  suspension 
or  debarment  within  QO  davs  of  its 
receipt  of  such  requests 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Lee,  Federal  C'.omnuini(  ations 
("ommission.  P^nfnrt  ement  Bureau. 
Investigations  and  Hearings  Division. 
Room  6-C;326.  4-;5  12th  Street,  SVV.. 
Washington.  DC  20554.  Diana  Lee  may 
be  contacted  bv  phone  at  (202)  418- 
1420  or  e-mail  at  diana  Ice-'itcc  i:ov. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  has  suspension  and  debarment 
authoritv  under  47  CFR  54.521  and  47 
CFP  0.111(a)(14).  Suspension  will  help 
to  ensure  that  the  partv  to  be  suspended 
cannot  continue  to  benefit  from  the 
schools  and  libraries  mechanism 
pending  resolution  of  the  debarment 
process.  Attached  is  the  suspension 
letter,  \oticf  of  Susprnsion  and  of 
Proposed  Debarment  Proceedings,  DA 
03-2707,  which  was  mailed  to  Mr. 
Angelides  and  released  on  August  21. 
2003.  The  letter  (1)  gives  notice  of  the 
suspension  and  proposed  debarment;  (2) 
gives  the  reasons  for  the  proposed 
debarment:  (3)  explains  the  debarment 
procedures,  and  (41  describes  the 
potential  effect  of  debarment.  The 
complete  text  of  the  suspension  letter  is 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  II.  445  12th  Street.  SVV  , 
Room  C'\'-A257.  Washington.  DCi, 
20554.  In  addition,  the  complete  text  of 
this  letter  may  be  retrieved  from  the 
FCC's  Web  site  at  httpi/Zw^i-w  fcc.gov. 
The  text  may  also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Qualex  International.  Portals  II.  445 
12th  Street.  SW  .  Room  CY-B402. 
Washington,  DC.  20554.  telephone  {2021 
863-2893.  facsimile  (202)  863-2898,  or 
via  e-mail  quale.xintdaol  com. 

Federal  Communit  ations  Commission. 
Maureen  F.  Del  Ehica. 

Chiff.  lnvt"itiiiat!un^  and  Hearings  Division. 

Enfont'mf-nt  Bureau 

The  suspension  letter  follows: 

Federal  Communications  Commission, 
Washington.  Df;  20554 

1UA03-27U7I 

August  21.  2003. 

\'ia  Certified  Mail.  Return  Receipt 
Requested 

Mr.  lohn  .Angelides. 

Chief  Executive  Officer.  Connert2  Internet 

S'etworlcs.  Inc  .  26  Bav  Street.  Staten 

Island.  .Vy  70  JO  I 
Re  .Notice  of  Suspension  and  of  Proposed 

Debarment,  File  No.  EB-03-IHD-0376 


Dear  Mr   .-XiigelKies    The  Federal 
(iommunicdiuins  (.'(imrnissusn  ("FCX""  or 

Cinrnniission    1  has  re(  eived  notice  of  vour 
May  22.  2003  convn  tion  under  18  C  ,S.'C.  371 
for  conspiracy  to  (.uniinit  an  ultense  against 
or  to  defraud  the  Inited  States  Specifif.allv 
you  were  convicted  of  (  ons()irarv  to  violate 
the  following  laws  of  the  I  'nited  States:  ( 1 ) 
18  IJ.S.C.  287  (false,  fictitious,  and  fraudulent 
claims):  (2)  18  U.S.C.  1001  (false  statements 
and  entries  genpraily);  and  (3)  18  li.S.C.  1343 
ffraud  by  wire,  radio,  or  television).' 
Consequently,  pursuant  to  47  CF'R  54. .^21. 
this  letter  constitutes  offit  ial  notice  of  vour 
suspension  from  the  schools  and  libraries 
universal  service  support  mechanism   In 
addition,  the  Enforcement  Bureau  ("Bureau   I 
hereby  notifies  you  that  we  are  commencing 
debarment  proceedings  against  you.- 

I.  Notice  of  Suspension 

Pursuant  to  section  54.521(a)(4)  of  the 
{Commission's  rules, '  your  convii  tion 
rwpures  the  Bureau  to  suspend  vou  troni 
pdrtu:ipatuig  in  anv  activities  ass(j(  laled  with 
or  related  to  the  schools  and  libraries  fund 
mechanism,  including  the  receipt  of  funds  or 
discounted  services  through  the  scho(jls  and 
libraries  fund  inechanisni.  or  consulting 
with,  assisting,  or  advising  apfihi  ants  (jr 
service  providers  regarding  the  schools  and 
libraries  support  mechanism  ■•  Your 
suspension  becomes  effective  upon  the 
earlier  of  your  receipt  of  this  letter  or 
publication  of  notit:e  in  the  Federal 
Register 

.Suspf'nsiun  [s  uuiiifdiale  pemiing  the 
Bureau  s  final  dtbaruienl  deleriiunation   You 
may  ■  ontest  this  suspension  or  the  sccjpe  of 
rhis  iuspension  by  filing  arguments  in 
opposition  to  the  suspension,  with  any 
rnlevant  documentation.  Your  recjuest  must 
be  ret  eived  within  30  davs  after  you  receive 
this  letter  or  after  notice  is  published  in  the 
Federal  Register,  whii  hever  comes  first  '■ 
Sui  h  recjuests,  however,  will  nut  ordinarily 
be  granted      The  Bureau  mav  reverse  or  limit 
the  scope  of  suspension  only  upon  a  finding 
of  extraordinary  circumstances."  Absent 
extraordinary  circumstances,  the  Bureau  will 


'  Any  further  reference  in  this  letter  to    vour 
conviction"  refers  to  your  May  22.  2003  guilty  plea 
and  conviction  on  tins  count  based  on  your 
fraudulent  scheme  to  obtain  schools  and  libraries  E- 
Rate  program  funds.  See  United  States  v.  Angelides. 
Docket  No.  I;03cr635.  Felony  Information  (S.D  NY. 
filed  May  20.  2003)  CAngelides  Felony 
Information") 

•47CFT«  54.S21.47  C:i-R  0  !ll(a)(14)  Idplegalins 
to  the  F.nforcement  Bureau  authority  tu  resolve 
universal  service  suspension  and  det)arment 
proceedings  pursuant  to  47  CFR  54.521) 

'47  CFR  54  521(a)(4)  See  Schools  and  Libraries 
Universal  Service  Support  Mechanism.  Second 
Report  and  Order  and  Further  Notice  of  Proposed 
Rulemaking.  18  FCC  Red  9202.  9225—9227.  11  b7- 
74  (2003)  ("Second  Report  and  Order"). 

*  Second  Report  and  Order.  18  FCC  Red  at  9225 
167;  47  use    254.  47  CIR  54  5l)2-54  503;  47  CFR 
54.S21(a)(4l 

^Second  Report  and  Order.  18  FCC  Red  at  9226. 
169  47  CFR  54  52 1(e)(1) 

"Second  Report  and  (Jrder.  18  FCt:  Red  at  9226. 
1  70;  247  CFR  54.521-54  52  1(e)(4). 

'  Second  Report  and  Order,  18  FCC  Red  at  9226. 
170. 

"47  CFR  54.521(0. 


decide  any  request  for  reversal  or 
modification  of  suspension  within  90  days  of 
Its  receipt  of  such  request.'^ 

II.  Notice  of  Proposed  Debarment 

.A   Heoson.s  for  and  Cause  of  Debarment 

The  Commission's  rules  establish 
procedures  to  prevent  persons  who  have 
"defrauded  the  government  or  engaged  in 
similar  acts  through  activities  associated  with 
or  related  to  the  schools  and  libraries  support 
mechanism  "  from  receiving  the  benefits 
associated  with  that  program.'"  On  May  22, 
2003.  vou  admitted,  among  other  things,  to 
selling  eligible  services  to  certain 
participating  schools  through  your  company 
Connect2,  imposing  100  percent  of  the  cost 
on  the  E-Rale  program  You  admitted  to  each 
of  the  following  acts:  (1 )  Falsely  representing 
to  the  schools  that  they  could  participate  in 
the  [irogram  at  no  cost  to  them;  (2)  falsely 
representing  to  fund  administrators  and 
'iovemment  investigators  that  the  schools 
would  pay  or  had  paid  their  unsubsidized 
share;  and  (3)  falsifying  documents,  as  well 
as  attempting  to  persuade  school 
administrators  not  to  reveal  evidence  to 
Covernment  investigators,  in  order  to  conceal 
the  scheme."  These  actions  constitute  the 
conduct  or  transactions  upon  which  this 
debarment  proceeding  is  based.'- 

Moreover,  your  conviction  on  the  basis  of 
these  acts  falls  within  the  categories  of  causes 
for  debarment  defined  in  section  54.521(c)  of 
the  Clommission's  rules. '  '  Therefore, 
pursuant  to  section  54.521(a)(4)  of  the 
Commission's  rules,  your  conviction  requires 
the  Bureau  to  commence  debarment 
proceedings  against  you. 

B.  Debarment  Procedures 

You  may  i:ontest  debarment  or  the  scope  of 
the  proposed  debarment  by  filing  arguments 
and  any  relevant  documentation  within  30 
calendar  days  of  the  earlier  of  the  receipt  of 
this  letter  or  of  publication  in  the  Federal 
Register. '■•  .Absent  extraordinary 
(ircumstances.  the  Bureau  will  debar  you.'"' 
Within  90  days  of  receipt  of  any  opposition 
to  your  suspension  and  proposed  debarment. 


•StTond  Report  and  Order.  18  FtX:  Red  at  922B. 
1  7U.  47  C:FK  54  5.'l(p|l5).  54  521(f) 

'".Second  Report  -ind  Order.  18  FCt:  Red  at  9225. 
166 

"  See  Angelidps  Felony  Information  at  3-1 1 

'■Second  Report  and  Order.  18  FCC;  Red  at  922B. 
170.  47  CFR  54  521(p)l2||l) 

' '  "Causes  for  suspension  and  debarment  are  the 
(.onviction  of  or  civil  judgment  for  attempt  or 
cominissKin  of  enrniiial  fraud,  theft,  embezzlement, 
fori^ery.  bribery,  lahitieation  ordestruction  of 
ree:ords.  makiiiR  false  statements,  receiving  stolen 
property,  making  false  c  laims,  obstruction  of  justice 
and  other  fraud  or  criminal  offense  arising  out  of 
activities  associated  witli  or  related  to  the  schools 
and  libraries  support  mechanism   '  47  CFR 
54  521(e)  Such  activities    include  the  receipt  of 
funds  or  discounted  services  through  the  schools 
and  libraries  support  mechanism,  or  consulting 
with,  assisting,  or  advising  applicants  or  service 
providers  regarding  schools  and  libraries  support 
mechanism  described  in  this  section  47  CF'R  54  500 
el  seq.)   ■  47  CFR  54  'i21(al(l) 

"St^cond  Bfport  and  Order.  18  F'Cf!  Red  at  9226, 
1  7(1.  47  CFR  54,521le)(2)(i].  47  CFR  54  521(e)(3) 

'  ■  Second  Report  and  Order.  18  FCC  Red  at  9227. 
174 


■^RAdn 


I-'orioral     Rooictpr      V'r 
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the  Bureau,  in  the  absence  of  extraordinary 
circumstances,  will  provide  you  with  notice 
of  its  decision  to  debar."*  If  the  Bureau 
decides  to  debar  you,  its  decision  will 
become  effective  upon  the  earlier  of  your 
receipt  of  a  debarment  notice  or  the 
publication  of  its  decision  in  the  Federal 
Register. ' ' 

C.  Effect  of  Debarment 

If  and  when  your  debarment  becomes 
effective,  you  will  be  prohibited  from 
participating  in  activities  associated  with  or 
related  to  the  schools  and  libraries  support 
mechanism  for  at  least  three  years  from  the 
date  of  debarment.'"  The  Bureau  may,  if 
necessar\'  to  protect  the  public  interest, 
extend  the  debarment  period.''' 

Please  direct  any  responses  to  the 
following  address:  Diana  Lee,  P'ederal 
Communications  Commission,  Enforcement 
Bureau,  Investigations  and  Hearings  Division. 
Room  ri-<:326,  445  12th  Street,  SW., 
Washington.  DC  20554. 

If  you  submit  your  response  via  hand- 
delivery  or  non-United  States  Postal  Service 
delivery  [e.g..  Federal  Express,  DHL,  etc.). 
please  send  your  response  to  Ms.  Lee  at  the 
following  address:  Federal  Communications 
Commission.  9300  East  Hampton  Drive, 
Capitol  Heights.  nID  20743. 

If  vou  have  any  questions,  please  contact 
Ms.  Lee  via  mail,  by  telephone  at  (202)  418- 
1420  or  by  e-mail  at  diana.lee@fcc.gov.  If  Ms. 
Lee  is  unavailable,  you  may  contact  William 
Davenport  by  telephone  at  (202)  418-1420 
and  by  e-mail  at  william.davenport@fcc.gov. 

Sincerely  yours, 
Maureen  F.  Del  Duca, 

Cbiff.  Investigations  and  Hearings  Division. 
Enforcement  Bureau. 
cc:  Mark  S.  Cohen,  Cohen  &  Cressler,  LLP 

Kristy  Carroll,  USAC 

[FR  Doc.  0.3-24937  Filed  10-1-03;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  03-2882] 

Notice  of  Suspension  and  of  Proposed 
Debarment  Proceedings;  Schools  and 
Libraries  Universal  Service  Support 
Mechanism 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Enforcement  Bureau 
("Bureau")  gives  notice  of  Mr.  Duane 


"■  .Second  Report  and  Order.  18  FCC  Red  at  9226. 
170:  47  CKR  54.521(e)(5). 

■    W  Thp  Commission  may  reverse  a  dabarment, 
or  may  limit  the  scope  or  period  of  debarment  upon 
■\  fiiuiing  f  extraordinary  circumstances,,  following 
the  liluig  of  a  petition  by  you  or  an  interested  party 
or  upon  motion  bv  the  Commission.  47  CFR 
54.52110 

"•  Seto/iri  neport  and  Order.  18  FCC  Red  at  9225. 
11  67,  47  CFR  54.521(d).  47  CFR  54.521(g). 


Maynard's  suspension  from  the  schools 
and  libraries  universal  service  support 
mechanism.  In  addition,  the  Bureau 
gives  notice  that  debarment  proceedings 
are  commencing  against  him.  Mr. 
Maynard,  or  any  person  who  has  an 
existing  contract  with  or  intends  to 
contract  with  him  to  provide  or  receive 
services  in  matters  arising  out  of 
activities  associated  with  or  related  to 
the  schools  and  libraries  support,  may 
respond  by  filing  an  opposition  request, 
supported  by  documentation. 

DATES:  Opposition  requests  must  be 
received  by  November  3,  2003. 
However,  an  opposition  request  by  the 
party  to  be  suspended  must  be  received 
30  days  from  the  receipt  of  the 
suspension  letter  or  November  3.  2003. 
whichever  comes  first.  The  Bureau  will 
decide  any  opposition  request  for 
reversal  or  modification  of  suspension 
or  debarment  within  90  days  of  its 
receipt  of  such  requests. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diana  Lee,  Federal  Communications 
Commission.  Enforcement  Bureau, 
Investigations  and  Hearings  Division. 
Room  6-C326,  445  12th  Street.  SW., 
Washington.  DC  20554.  Diana  Lee  may 
be  contacted  by  phone  at  (202)  418- 
1420  or  e-mail  at  diana.lee@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  has  suspension  and  debarment 
authority  under  47  CFR  54.521  and  47 
CFR  0.lil(a)(14).  Suspension  will  help 
to  ensure  that  the  party  to  be  suspended 
cannot  continue  to  benefit  from  the 
schools  and  libraries  mechanism 
pending  resolution  of  the  debarment 
process.  Attached  is  the  suspension 
letter.  Xotice  of  Suspension  and  of 
Proposed  Debarment  Proceedings.  DA 
03-2882.  which  was  mailed  to  Mr. 
Maynard  and  released  on  August  21. 
2003.  The  letter  (1)  gives  notice  of  the 
suspension  and  proposed  debarment;  (2) 
gives  the  reasons  for  the  proposed 
debarment:  (3)  explains  the  debarment 
procedures,  and  (4)  describes  the 
potential  effect  of  debarment.  The 
complete  text  of  the  suspension  letter  is 
available  for  public  inspection  and 
copving  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street.  SW.. 
Room  CY-A257,  Washington,  DC  20554. 
In  addition,  the  complete  text  of  this 
letter  mav  be  retrieved  from  the  FCC's 
Web  site  at  http://www.fcc.gov.  The  text 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Qualex  International,  Portals  11.  445 
12th  Street,  SW.,  Room  CY-B402. 
Washington.  DC  20554,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898,  or 
via  e-mail  qualexint@aoI.coni. 


Federal  Communications  Commission. 
Maureen  F.  Del  Duca. 

Chief.  Investigations  and  Hearings  Division. 
Enforcement  Bureau. 
The  suspension  letter  follows: 

Federal  Communications  Commission, 
Washington,  DC  20554 

(DA  0;^-2882I 

September  11.  2003. 

Via  Certified  Mail  Return  Receipt  Requested 

Mr.  Duane  .Maynard 

Howe  Electric.  Inc..  4682  E.  Olive  Ave.. 

Fresno.  CA  93702 
Re:  Notice  of  Suspension  and  of  Proposed 

Debarment.  File  No.  EB-O3-IHD-0387. 
Dear  Mr.  Mavnard:  I  he  Federal 
Cuniiiiunic.ations  Commission  {"W.C"  or 
"Commission")  has  received  notice  of  your 
August  26.  2003  conviction  pursuant  to  15 
U  S.C.  1  forbid  rigging.'  C^onsequently. 
pursuant  to  47  CF'R  54.521.  this  letter 
constitutes  official  notice  of  your  suspension 
from  the  schools  and  libraries  universal 
service  support  mechanism.  In  addition,  the 
Enforcement  Bureau  ("Bureau")  hereby 
notifies  '.ou  that  we  are  conmiencing 
debarment  proceedings  against  you.- 

L  Notice  of  Suspension 

Pursuant  to  see:tion  54.521(a)(4)  of  the 
Commission's  rules. '  your  conviction 
requires  the  Bureau  to  suspend  you  from 
participating  in  any  activities  associated  with 
or  related  to  the  schools  and  libraries  fund 
mechanism,  including  the  receipt  of  funds  or 
discounted  services  through  the  schools  and 
libraries  fund  mechanism,  or  consulting 
with,  assisting,  or  advising  applicants  or 
service  providers  regarding  the  schools  and 
libraries  support  mechanism.''  Yo«r 
suspension  becomes  effective  upon  the 
earlier  of  your  receipt  of  this  letter  or 
publication  of  notice  in  thw  Federal 
Register. ' 

Suspension  is  immediate  pending  the 
Bureau's  final  debarment  determination.  You 


■  .•\nv  further  reference  in  this  letter  to  "ynur 
conviction  '  refers  to  your  .■\ugusl  2b,  2003  guilty 
plea  and  conviction  of  this  count  based  un  \  our 
participation,  on  liehalf  of  \  our  employer,  Howe 
Electric.  Inc  .  in  a  'combination  and  conspiracy  to 
suppress  bidding  for  the  West  Fresno  F.lem"ntary 
School  District  E-Rate  project  and  to  allocati-  among 
conspirators  the  responsibility  for  supplying  goods 
and  services  for  that  protect"  See  I'niteii  Stales  v, 
.Mavnard.  Oiminal  Docket  No   l:03cr5325. 
Information  at  2-3  (E  D.Cal   filed  .August  19   2003) 
("Mavnard  Felonv  Information  ");  United  Slates  v. 
Mavnard.  Criminal  Docket  No.  I:03cr5325,  Plea 
.Vgrermenl  at  fi-"  (ED  Cal   filed  .-August  26,  20031 
("Maniard  Plea  .Agreement"), 

47  C:FK  .54  521:  47  t:FR  0  lll(a)(14)  (delegating 
to  the  Enforcement  Bureau  authority  to  resolve 
universal  service  suspension  and  debarment 
proceedings  pursuant  to  47  C"FR  54  5211 

47  CFR  54.521(a)(4l.  Schools  and  Libraries 
I  'niversul  Senire  Support  Mechanism.  Second 
Report  and  Order  and  Further  Notice  of  Proposeci 
Rulemaking.  18  FCC  Red  9202.  9225-27,  n  6'-''! 
(20031  {"Second  Beporl  and  Order"],  id   at 
.Vppriulix  B.  18  I-~CC  Red  at  9263-65 

-  Second  Report  and  Order.  18  FC:C  Red  at  9225, 
<fj(i7.47  C.S.C.  254:  47  CFR  54  502-54  503:  47  i:ER 
54,52UhH41 

•  Second  Report  and  Order.  18  fCC  Red  at  9226. 
i69;47CFR54.52UeK]) 
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iiiriv  '  MDit'st  this  suspension  or  the  scope  of 

this  siispfn-iion  by  filing  arguments  in 
iipposition  'ii  the  suspension,  with  any 
rnlevdnt  do(  umentdlion.  Your  request  must 
be  re(  eived  within  30  davs  after  you  receive 
this  letter  or  dfter  notice  is  pubhshed  in  the 
Federal  Register,  whichever  comes  first.'- 
.SiK  h  r>'(|ii>'sts   however,  will  not  ordinarily 
be  tirdiileit      I  he  Buroau  may  reverse  or  limit 
!he  sLi)[»f  if  suspension  only  upon  a  finding 
(if  extrsordnirirv  circumstances."  Absent 
evtrdordin.firs  nrrumstances.  the  Bureau  will 
(ie(  nie  ,i!\  rf',jii,'st  tor  reversal  or 
inoihi!  ii'iiiii  jI  M.ipension  within  9U  days  of 
Its  receipt  of  such  request.** 

II.  Notice  of  Proposed  Debarment 

^   Ht'.;s.  i;is  '■'/  ]:•■':{  •:i:^f-  I'  Debarment 

The  Ct;niniis.sair.  .s  rums  eslnblish 
procedures  to  prevent  persons  An  *  .have 
defrauded  the  government  or  engaged  in 
similar  acts  through  activities  associated  with 
(ir  related  tn  the  st;hools  and  libraries  support 
merhdnisni    from  receiving  the  benefits 
dssiK  lated  with  that  program.'"  On  August 
ifi  2U0J   you  admitted  to  participating  in  a 
combination  and  conspiracy  with  West 
Fresno  Elementary  School  District 
representatives,  a  consultant  and  others 
representing  potential  competitors,  on  behalf 
of  viiur  enipluver  Howe  Electric,  Inc. ' ' 
Spenfii  dll\'.  vou  admitted  that  you  and  the 
other  rci-(  onspiralors  combined,  conspired. 
dod  agreed  that:  (1)  Howe  Electric.  Inc. 
would  be  the  successful  bidder  to  provide 
goods  and  services  for  the  schools  and 
libraries  E-Rate  project  i»  the  district,  while 
nu  other  co-conspirator  companies  would  bid 
tor  the  project;  (21  certain  co-conspirator 
((impanies  would  be  Howe  Electric's 
subcontractors,  and  (3)  any  competing  bids 
would  be  disqualified  as  nonresponsive.'- 
These  actions  constitute  the  conduct  or 
transactions  upon  which  this  debarment 
proceeding  is  based.' '  Moreover,  your 
I  onviction  on  the  basis  of  these  acts  falls 
within  the  categories  of  causes  for  debarment 
defin-^d  in  section  54.521(c)  of  the 
Clomniission's  rules. '■♦  Therefore,  pursuant  to 


Second  Report  and  Order.  18  FCC  Red  at  9226, 
1  "0.  47  CFR  54.521(e)(4). 

Second  Report  and  Order.  18  FCC  Red  at  9226, 
1-0. 
"47  CFR  54.52 l(fl. 

"  See  Second  Report  and  Order,  18  FCC  Red  at 
9226. 1  70;  47  CFR  54  521(e)(5).  54  521(f). 

'"  Second  Report  and  Order,  18  FCC  Red  at  9225. 
IHb. 

'  See  United  States  v.  Maynard.  Cjiminal  Docket 
No  1:03ct5325.  Docltet  Proceedings  (E.D.Cal.  filed 
August  26.  2003) 

'  -■  See  Maynard  Felonv  Information  at  3;  Mavnard 
Plea  Agreement  at  6-7  The  conspiracy  violated  the 
C  nrnmissions  competitive  bid  requirements  for 
telecommunications  ser\'ices  supported  by  the 
schools  and  libraries  E-Rate  program.  47  CFR 
i4  504. 

'  Second  Report  and  Order.  18  FCC  Red  at  9226. 
170;  47  CFR  54  521(e)(2)(i). 

'*  "Causes  for  suspension  and  debarment  are  the 
conviction  of  or  civil  judgment  for  attempt  or 
commission  of  criminal  fraud,  theft,  embezzlement , 
forgery,  bribery,  falsification  or  destruction  of 
ret  ords  making  false  statements,  receiving  stolen 
property,  making  false  claims,  obstruction  of  justice 
<inil  other  fraud  or  criminal  offense  arising  out  of 
arfivities  associated  with  or  related  to  the  schools 


section  54.521(a)(4l  of  the  (  ^iminission  s 
rules,  your  conviction  requires  the  Bureau  to 
commence  debarment  proceedings  against 
you. 

B.  Debarment  Procedures 

You  may  contest  debarment  or  the  scope  of 
the  proposed  debarment  bv  tiling  arguineii's 
and  any  relevant  documentation  within  30 
calendar  days  of  the  earlier  of  the  receipt  ol 
this  letter  or  of  publu  dtion  in  the  Federal 
RegLSter  '  '  Absent  exlraordiiiarv 
circumstances,  the  Bureau  will  debar  you.'^' 
Within  90  days  of  receipt  oi  anv  opposition 
to  your  suspension  and  proposed  delwrnient 
the  Bureau,  in  the  absence  ol  exlraordindr\ 
circumstances,  will  provide  you  with  notice 
of  its  decision  to  debar. '"  If  the  Bureau 
decides  to  debar  you.  its  decision  will 
become  effective  upon  the  earlier  of  your 
receipt  of  a  debarment  notice  or  publication 
of  its  decision  in  the  Federal  Register'" 

C.  Effect  of  Debarment 

If  and  when  your  debarment  becomes 
effective,  you  will  be  prohibited  from 
participating  in  acti\ities  associated  with  or 
related  to  the  schools  and  libraries  support 
mechanism  for  at  li>ast  three  years  from  the 
date  of  debarment.'' The  Bureau  mav.  if 
necessary  to  protect  the  public  interest, 
extend  the  debarment  period.-" 

Please  direct  anv  responses  to  the 
following  address:  Diana  Lee,  Federal 
Communications  Commission,  Enforcement 
Bureau,  Investigations  and  Hearings  Division. 
Room  6-<;:326.  445  12th  Street.  SW.. 
Washington,  DC  20554. 

If  you  submit  your  response  via  hand- 
delivery  or  non-Linited  Slates  Postal  Service 
delivery  (e.g..  Federal  Express.  DHL,  etc.). 
please  send  your  response  to  Ms.  Lee  at  the 
following  address;  Federal  (^omnuinicalions 
Commission,  9300  East  Hampton  Drive, 
Capitol  Heights,  MD  20743. 

If  you  have  any  questions,  [)lease  contact 
Ms.  Lee  via  mail,  by  telephone  at  (202)  418- 
1420  or  by  e-mail  at  diana.leeHSfcc.gov  If  Ms. 
Lee  is  unavailable,  you  may  contact  William 
Davenport  by  telephone  at  (202)  41H-142() 
and  by  e-mail  at  nilliam.davenport'siitcc.gov. 

Sincerely  yours, 

Maureen  F.  Del  Duca. 


('Iiirt.  Invf'stig(iti(jn^  and  Hfariiig:>  Division, 
En  I  orcein  ent  Bu  rea  u 

cc-  Kenneth  .Man  Reed   Law  (Office  of 
Kenneth  Al.in  Reed  Kristv  Carroll.  L'SAC. 


and  libraries  support  mechanism."  47  CFR 
54  521(c).  Such  activities  "include  the  receipt  of 
funds  or  discounted  services  tfirough  the  schools 
and  libraries  support  mechanism,  or  consulting 
with,  assisting,  or  advising  applicants  or  service 
providers  regarding  schools  and  libraries  support 
mechanism  described  in  this  settion  (|47  C.F.  R.| 
54  500  etseq).'  47  CFR  54.521(a)(1). 

'    See  Second  Report  and  Order.  18  FCX:  Red  at 
9226. 1  70;  47  CFR  54.521(e)(2(i).  54.521(e)(3). 

"'Second  Report  and  Order.  18  FCf:  Red  at  9227. 
174. 

' '  See  Second  Report  and  Order.  1 8  FCC  Red  at 
9226. 1  70;  47  CFR  54.521(e)(5). 

'"Id  The  Commission  may  reverse  a  debarment, 
or  may  limit  the  scope  or  period  of  debarment  upon 
a  finding  of  extraordinary  circumstances,  following 
the  filing  of  a  petition  by  you  or  an  interested  partv 
or  upon  motion  bv  the  Commission.  47  CFR 
54.521(f) 

'■'  Second  Report  and  Order.  18  FCC  Red  at  9225. 
1  67;  47  CFR  54  521(d).  54.521(g). 

-"Id 


(FR  Doc.  03-24936  Fil 
BILLING  CODE  671 2-01 -P 


10-1-03;  H:4,5  dm) 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Technological  Advisory  Council 

AGENCY:  Fe'deral  C^ommunications 

C.diTimissJon 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Ad\i.siiry  Clomniittee  Act,  Public 
Law  92^*),'}.  as  amended,  this  notice 
advises  interested  persons  of  the  first  of 
the  Technological  Advisory  Council 
!'  (!iiuncil")  under  its  new  charter. 
DATES:  ()( tnher  20,  2()0.'i  beginning  at  10 
am  and  concluding  at  A  p.m. 
ADDRESSES:  Federal  C'ommunications 
(.'ommission.  445  12th  St.  SW..  Room 
rVV-C:t05.  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
lefferv  Goldthorp,  (202)  418-1096. 
SUPPLEMENTARY  INFORMATION: 
Continuously  accelerating  technological 
changes  in  telecommunii:ations  design, 
manufacturing,  and  deployment  require 
that  the  Commission  be  promptly 
informed  of  those  changes  to  fulfill  its 
statutory  mandate  effectively.  The 
Council  was  established  by  the  F'ederal 
Communications  Commission  to 
provide  a  means  by  which  a  diverse 
arrav  of  recognized  technical  experts 
from  different  areas  such  as 
manufacturing,  academia. 
(  ommunications  services  providers,  the 
research  community,  etc.,  can  provide 
advice  to  the  FCC  on  innovation  in  the 
(.ommunications  industry.  At  this  third 
meeting  under  the  Council's  new- 
charter,  the  r^ouncil  will  focus  on  Voice 
services  over  IP.  Members  of  the  public 
may  attend  the  meeting.  The  Federal 
f 'ommunications  Commission  will 
attempt  to  accommodate  as  manv 
persons  as  possible.  Admittant:e, 
however,  will  be  limited  to  the  seating 
available.  LJnless  so  requested  bv  the 
Count  il's  Chair,  there  will  be  no  public 
oral  participation,  but  the  public  may 
submit  written  comments  to  Jeffery 
Coldthorp,  the  Federal  Communications 
Commission's  Designated  Federal 
Officer  for  the  Technological  Advisory 
Counc:il.  before  the  meeting.  Mr. 
Goldthorp's  e-mail  address  is 
jefffry.Goldthorp^fcc.gov  Mail  deliver>' 
address  is:  Federal  Communications 
Commission.  445  12th  Street.  SW.. 
Room  7-A325.  Washington.  DC  20554, 
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Federal  Communications  Commission. 

Nfarlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-24991  Filed  lQ-1-03;  8:45  am] 

BILLING  CODE  6»2-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  iioiding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  iminediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  27, 
2003. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105-1521: 

1.  National  Penn  Bancshares,  Inc., 
Boyertown,  Pennsylvania;  to  acquire  21 
percent  of  the  voting  shares  of  The 
Pennsylvania  State  Banking  Company, 
Camp  Hill,  Peimsylvania,  and  thereby 
indirectly  acquire  voting  shares  of 
Pennsylvania  State  Bank,  Camp  Hill, 
Pennsylvania. 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 


230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  First  Midwest  Bancorp,  Inc.,  Itasca, 
Illinois;  to  merge  with  Covest 
Bancshares.  Inc.,  Des  Plaines,  Illinois, 
and  thereby  indirectly  acquire  voting 
shares  of  Covest  Banc,  National 
Association,  Des  Plaines,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  26,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  03-24955  Filed  10-1-03;  8:45  am] 

BILUNG  CODE  6210-01-8 


FEDERAL  RESERVE  SYSTEM 

Government  in  ttie  Sunstiine  Meeting 
Notice 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
FEDERAL  REGISTER  CtTATION  OF  PREVIOUS 
announcement:  68,  FR  56294, 
September  30,  2003. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  11:30  a.m.,  Monday, 
October  6,  2003. 

CHANGES  IN  THE  MEETING:  Change  in  the 
time  and  date  of  the  closed  meeting  to 
11:30  a.m.,  Tuesday,  October  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  A.  Smith,  Director,  Office  of 
Board  Members;  (202)  452-2955. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  (202)  452-3206  beginning  at 
approximately  5  p.m.,  two  business 
days  before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an  electronic 
annoimcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated;  September  30.  2003. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 

[FR  Doc.  03-25166  Filed  9-30-03;  2;31  pm] 
BILLING  CODE  6210-41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healtticare  Research  and 
Quality 

Contract  Review  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory'  Committee  Act  as 
amended  (5  U.S.C,  Appendix  2). 
announcement  is  made  of  an  Agehcy  for 
Healthcare  Research  and  Quality 


(AHRQ)  Technical  Review  Committee 
(TRC)  meeting.  This  TRC's  charge  is  to 
review  contract  proposals  and  provide 
recommendations  to  the  Director, 
AHRQ,  with  respect  to  the  technical 
merit  of  proposals  submitted  in 
response  to  a  Request  for  Proposals 
(RFP)  regarding  "Knowledge  Transfer 
and  Application  Support."  The  RFP  was 
published  in  the  Federal  Business 
Opportunities  on  July  17,  2003. 

The  upcoming  TRC  meeting  will  be 
closed  to  the  public  in  accordance  with 
the  Federal  Advisory'  Committee  Act 
(FACA),  section  10(d)  of  5  U.S.C, 
Appendix  2,  implementing  regulations, 
and  procurement  regulations,  41  CFR 
101-6.1023  and  48  CFR  315.604(d).  The 
discussions  at  this  meeting  of  contract 
proposals  submitted  in  response  to  the 
above-referenced  RFP  are  likely  to 
reveal  proprietary  information  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  Such  information  is  exempt 
from  disclosure  under  the  above-cited 
FACA  provision  and  procurement  rules 
that  protect  the  free  exchange  of  candid 
views  and  facilitate  Department  and 
Committee  operations. 

Name  of  TRC:  The  Agency  for  Healthcare 
Reseeirch  and  Quality — "Knowledge  Transfer 
cind  Application  Support." 

Date:  October  8  and  9.  2003  (Closed  to  the 
public). 

Place:  Agency  for  Healthcare  Research  & 
Quality,  540  Gaither  Road,  Rock  Creek  Room. 
Rockville,  Maryland  20850. 

Contact  Person:  Anyone  wishing  to  obtain 
information  regarding  this  meeting  should 
contact  Steve  Seitz,  Office  of 
Communications  and  Knowledge  Transfer. 
Agency  for  Healthcare  Research  and  Quality, 
540  Gaither  Road,  Rockville,  Maryland 
20850,301^27-1257. 

Dated:  September  24,  2003.  ■ — 

Carolyn  M.  Clancy. 

Director. 

[FR  Doc.  03-24968  Filed  10-1-03;  8;45  am] 

BILUNG  CODE  4160-9O-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-8(M)3] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recom  mendations 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  Ust  of 
information  collection  requests  under 
review  bv  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
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Chapter  .15)   To  rnqupst  a  copv  nf  these 
requests,  rail  the  CDC  Reports  C;learan(  e 
Officer  at  (404)  498-lil()  Send  written 
comments  to  CDC  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Buildini;.  Room  102  1.5, 
WashinKtiin,  DC  20503  or  bv  fax  to  (202) 
,195—6974   Written  comments  should  he 
received  within  JO  davs  of  this  ncjtice 

Proposed  Project  Evaluating  the 
Effectiveness  of  the  Asthma  Intervention 
Program,  F'ovver  Breathing — .New  — 
National  (A'nter  fcjr  Environmental 
HealLh  (NCEH),  C^enters  for  Disease 
Control  and  Prevention  (C^DC) 

The  f  enters  for  Disease  Control  and 
Prevention  iCDCj  seeks  to  conduct  an 
evaluation  of  the  effectiveness  of  the 
asthma  intervention  program.  Power 
Breathing  in  twf)  school  districts  in 
Kansas  Cit\ .  KS  and  Fredericksburg. 
VA.  The  overall  aim  of  this  program, 


developed  bv  the  .Asthma  and  Allergy 
Foundation  of  .Vmerica,  is  to  provide 
adolescent>  with  a  basic   understanding 
of  asthma  and  its  management  in  a  peer- 
fri>'ndlv  environment  and  to  empower 
them  to  take  control  of  their  asthma  on 
a  personal  level. 

The  [)ro[)ose<l  data  collection  for  the 
evaluation  will  provide;  feedback  to  CDt^ 
about  the  usefulness  and  cost- 
effectiveness  of  this  teen  asthma 
intervention  program   Sample 
participants  will  come  from  students, 
parents,  program  facilitators,  and  school 
personnel  (sc;hool  nurses  and  teachers) 
in  the  selec  ted  two  sc:hool  ciistric;ts   Self- 
administered  iiuestujnnaires  will  be 
given  to  students  at  baseline  (pre- 
interventicm  program),  immediatelv 
post-program,  and  at  six-months  post- 
program,  whilf  parents  rec  eive  baseline 
and  sLX-months  post-program  surveys. 


The  student  survey  will  focus  on: 
knowledge,  attitudes,  and  behaviors 
regarding  their  asthma;  perception  of 
their  hc^alth  status  and  quality  of  life: 
assessment  of  the  program;  and  impact 
of  the  program  on  their  asthma 
management  skills.  Parents  will  be 
asked  about  their  child's  asthma 
condition,  assessment  of  the  program, 
and  cost-related  issues  for  their  child's 
asthma. 

Individual,  one-time  interviews  will 
be  conducted  with  program  facilitators 
and  school  personnel  regarding  their 
perceptions  of  the  intervention  program 
and  its  impact  on  the  students.  Two 
focus  groups  will  be  conducted  with 
students  post-program  to  obtain 
additional,  in-depth  information  about 
their  perceptions  of  the  program.  The 
annualized  burden  is  estimated  to  be 
1029  hours. 


Respondents 


Number  of 
respondents 


Number  of  re- 
sponses/re- 
spondent 


Average  bur- 
den/response 
(in  hrs.) 


Students 

Baseline  

Post-program 
6-montri  follow-up 
Focus  group     

Parents 

Baseline    

6-month  follow-up 

Program  facilitators 

Interview       

Program  sessions 

School  nurses 
School  profile 
Record  abstraction 
Interview    

Teachers 

Interview  


30/60 
15/60 
30/60 

1 

10/60 
■■5/60 

40/60 
30/60 

10/60 
10/SO 
40/60 

40/60 


Dated   Sf'pri'mher  13   .'003. 
Nancy  E  Cheal. 

Acting  AsscM'iate  Director  for  Policy,  Planning 
and  Evaluation.  Centers  for  Disease  Control 
•  ind  Prevention 

FR  Doc  03-24972  Filed  10-1-03;  8:45  am] 

BILLING  C00€  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-71-03] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

The  Centers  for  Disease  Control  and 
Prevention  (C.DCl  publishes  a  list  of 
information  collection  requests  under 
review  bv  the  Office  of  Management  and 
Budget  (OMB)  in  complianc c  with  the 


Paperwork  Reductiiui  Act  (44  L'.S.C. 
Chapter  .15).  To  request  a  copy  of  these 
requests,  call  the  CD('  Rejiorts  Clearanc;e 
Officer  at  (404)  498-1210   Send  written 
comments  to  CDC,  Desk  Offict>r,  Human 
Resources  and  Housing  Branch,  New 
Exf>cutiv.' Offic >■  Building,  Room  10235, 
VVa.shinuton,  DC  :^0')03  or  bv  tax  to  (202) 
395-6974    Written  .  ominents  slicnild  be 
received  within  .ti)  cLi\s  of  this  noticf 

Proposed  Project:  Work  rehit.'d 
Assaults  Treated  In  Hospital  Emergencv 
Departments  (OMB  Control  No  0920- 
0575) — Reinstatemi'iit  without  c:bangf? — 
The  National  Institute  foi  Ociupational 
Safety  and  Health  (NIOSH).  Centers  for 
Disease  Control  and  Prevention  ((^DC) 
Workplace  violenc  e.  both  fatal  and 
nonfatal,  is  recognized  as  an  important 
occupational  safety  and  ht^alth  issue. 
Various  data  systems  ha\  c>  provided 
fairlv  detailtul  information  on  fatal 
workfilric c  violence,  but  muc:h  less  is 
known  about  the  c  ircumstances  and  risk 


factors  for  nonfatal  workplace  violence. 
A  number  of  strategies  have  been 
suggested  for  reducing  the  incidence 
and  severitv  of  workplai:e  violenc;e  in 
various  settings  {e.g..  taxicabs,  health 
c  are.  law  enforcement,  social  services), 
vet,  little  fmpiric;al  knowledge  exists 
about  what  has  been  implemented  and 
what  impact  such  strategies  may  have. 
The  rc^port,  W(/rkplace  Violence:  A 
Report  to  the  Sation.  published  by  the 
Universitv  of  Iowa  based  on 
rec:ommendations  from  a  workshop  o/ 
experts  states,  •*    *    «  research  fociused 
on  a  much  broader  understanding  of  the 
scope  and  impact  of  workplace  violence 
is  urgently  needed  to  reduce  the  human 
and  financial  burden  of  this  significant 
public  health  problem."  In  2000,  there 
were  677  workplace  homicides  in  the 
Li.S.  From  1993-1999,  there  were  an 
estimated  1.7  million  non-fatal 
victimizations  "while  at  work  or  on 
dutv"  every  year,  accounting  for  18 
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percent  of  all  violent  crime  during  the 
seven-year  period. 

The  Consumer  Product  Safety 
Commission  (CPSC)  maintains  a 
database  of  injuries  treated  in  a 
nationally-representative  sample  of  U.S. 
hospital  emergency  departments  (ED) 
called  the  National  Electronic  Injury 
Surveillance  System  (NEISS).  Data 
routinely  collected  through  NEISS 
include  a  brief  narrative  description  of 
the  injury  event  as  well  as  basic 
demographic  information,  intent  and 
mechanism  of  injury,  work-relatedness, 
principal  diagnosis,  pcirt  of  body 
affected,  location  where  the  injury 
occurred,  involvement  of  consumer 
products,  and  disposition  at  ED 
discharge.  For  assaults,  summary  data 
are  also  being  collected  on  the 
relationship  of  the  perpetrator  to  the 
injured  person  and  the  context  (e.g., 
altercation,  robbery,  sexual  assault,  etc.). 
For  work-related  cases,  occupation  and 
industry  information  is  collected.  The 
data  system  does  not  include  any 
information  on  issues  such  as  the 
specific  workplace  circumstances  and 
risk  factors  for  workplace  violence. 
security  measures  in  place  in  the 
workplace  and  whether  they  were 
utilized/worked  appropriately,  training 
in  workplace  violence  risk  factors  and 


prevention  strategies,  previous  incidents 
of  workplace  violence,  return  to  work 
after  assault,  and  other  specific 
workplace  violence  information. 

In  December  2001,  Congress  directed 
NIOSH  to  develop  an  intramural  and 
extramural  prevention  research  program 
that  will  target  all  aspects  of  workplace 
violence.  For  the  last  ten  years,  NIOSH 
has  been  collaborating  with  CPSC  to 
collect  surveillance  data  on  work- 
related  injuries  treated  in  the  NEISS 
EDs.  In  addition,  NIOSH  has  utilized  the 
capacity  of  NEISS  to  incorporate  follow- 
back  surveys.  Follow-back  surveys 
allow  collection  of  first-hand,  detailed 
knowledge  that  does  not  exist  in 
administrative  or  other  records.  CPSC 
routinely  uses  this  mechanism  to  collect 
information  on  various  types  of  injuries 
(e.g.,  fireworks-related  injuries,  injuries 
to  children  in  baby  walkers,  etc.). 
NIOSH  has  used  this  mechanism  to 
collect  information  on  the 
circumstances  of  injury,  training, 
protective  equipment  (if  appropriate). 
and  other  issues  important  to  more  fully 
understanding  the  risk  factors  for  work- 
related  injuries  and  to  make  appropriate 
recommendations  for  preventing  other 
such  injuries  in  the  future. 

The  current  proposed  study  will 
consist  of  a  telephone  interview  survey 


of  workers  treated  in  NEISS  hospital 
emergency  departments  for  injuries 
sustained  during  a  work-related  assault 
over  a  one-year  period.  CPSC  will  hire 
a  contractor  to  conduct  the  actual 
telephone  inter\'iews.  NIOSH  will 
review  potential  cases  to  identify  those 
cases  that  should  be  forwarded  to  the 
contractor  for  interview.  The  survey 
includes  an  extended  narrative 
description  of  the  injury  incident  as 
well  as  items  regarding  general 
workplace  organization:  personal 
characteristics  of  the  worker;  work  ta^s 
at  the  time  of  the  assault:  training  on 
workplace  violence  risk  factors  and 
prevention  strategies:  security  measures 
in  place  and  how  they  impacted  the 
outcome  of  the  incident;  medical  care 
received  for  injuries:  time  away  from 
work;  and  return  to  work  after  the 
assault.  This  study  will  provide  critical 
information  for  understanding  the 
nature  and  impact  of  nonfatal  assault 
among  U.S.  workers.  In  combination 
with  data  collected  from  other  sources, 
this  information  will  ultimately 
contribute  to  the  prevention  of  violence 
in  the  workplace.  The  annualized 
burden  for  this  data  collection  is  227 
horn's. 


Survey 


Number  of 
respondents 


Number  of  re- 
sponses/re- 
spondent 


Avg.  burden/ 

response 

(hours) 


Work-related  assaults  treated  in  hospital  emergency  departments 


680 


1 


20/60 


Dated:  September  26,  2003. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 
IFRDoc.  03-24998  Filed  10-1-03;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-79-03] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 


Officer  at  (404)  498-1210.  Send  written 
comments  to  NCHS/CDC.  Desk  Officer. 
Human  Resources  and  Housing  Branch. 
New  Executive  Office  Building,  Room 
10235,  Washington.  DC  20503  or  by  fax 
to  (202)  395-7245.  Written  comments 
should  be  received  within  30  days  of 
this  notice. 

Proposed  Project:  NCHS  2003-2004 
National  Ambulatorv  Medical  Care 
Survey  (NAMCS)  (OMB  Control  No. 
0920-0234)— Extension— National 
Center  for  Health  Statics  (NCHS). 
Centers  for  Disease  Control  and 
Prevention  (CDC).  The  National 
Ambulator\'  Medical  Care  Survey 
(NAMCS)  was  conducted  annually  from 
1973  to  1981.  again  in  1985.  and 
resumed  as  an  annual  survey  in  1989.  It 
is  directed  by  the  Division  of  Health 
Care  Statistics.  National  Center  for 
Health  Statistics.  CDC.  The  purpose  of 
NAMCS  is  to  meet  the  needs  and 
demands  for  statistical  information 
about  the  provision  of  ambulatory 
medical  care  services  in  the  United 
States.  Ambulatory  services  are 
rendered  in  a  wide  variety  of  settings, 


including  physicians'  offices  and 
hospital  outpatient  and  emergency 
departments.  The  NAMCS  target 
population  consists  of  all  office  visits 
within  the  United  States  made  by 
ambulatory  patients  to  non-Federal 
office-based  physicians  (excluding  those 
in  the  specialties  of  anesthesiology, 
radiology,  and  pathology)  who  are 
engaged  in  direct  patient  care.  Since 
more  than  80  percent  of  all  direct 
ambulatorv  medical  care  visits  occur  in 
physicians'  offices,  the  NAMCS 
provides  data  on  the  majority  of 
ambulatory  medical  care  ser\'ices.  To 
complement  these  data,  in  1992  NCHS 
initiated  the  National  Hospital 
Ambulatorv  Medical  Care  Survey 
(NHAMCS."  OMB  No.  0920-0278)  to 
provide  data  concerning  patient  visits  to 
hospital  outpatient  and  emergency 
departments.  The  NAMCS.  together 
with  the  NHAMCS  constitute  the 
ambulatorv  component  of  the  National 
Health  Care  Survey  (NHCS).  and  will 
provide  coverage  of  more  than  90 
percent  of  ambulatory  medical  care. 
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The  NAMCS  provides  a  range  of 
baseline  data  on  the  characteristics  of 
the  users  and  providers  of  ambulaton,' 
medical  (.are   Data  collected  include  the 
patients  demographic  characteristics 
and  reason(s)  for  visit,  and  the 
phvsicians'  diagnosis(es)  and  d'agnostic 
services,  medications  diid  disposition. 
These  data,  together  with  trend  data, 
mav  be  used  to  monitor  the  effects  of 
change  in  the  health  care  system, 


provide  new  insights  into  ambulatorv 
medical  care,  and  stimulate  further 
research  on  the  use,  organization,  and 
deliverv  of  ambulatorv  care. 

I'sers  of  N.\M(;.S  data  include,  but  are 
not  limited  to,  ccnigressional  and  other 
federal  government  agencies  such  as 
NIH  and  FIl.A.  state  and  local 
governments,  medical  sc  hools,  schools 
of  public  health,  colleges  and 
universities,  private  businesses, 


nonprofit  foundations  and  corporations, 
professional  associations,  as  well  as 
individual  practitioners,  researchers, 
aciministrators  and  health  planners. 
Uses  vary  from  the  inclusion  of  a  few 
selected  statistics  in  a  large  research 
effcjrt,  to  an  in-depth  analysis  of  the 
entire  NAMCS  data  set  covering  several 
years.  The  annual  burden  for  this  data 
collection  is  6,175  burden  hours. 


Form 


Number  of 
respondents 


Number  of 

responses  per 

respondent 


Hours  per 
response 


Induction — eligible   .... 
Induction — ineligible  .. 
Patient  Reccd 
Nonresponse  Studies 


2.250 
750 

2,250 
300 


1 

1 

30 

1 


35/60 
5/60 
4/60 

60/60 


D^led   September  26.  2003 
Nancy  E,  Cheal. 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention 

FK  Doc    03-24<)'^9  Filed  10-1-03;  8:45  ami 
BILLING  COO€  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No,  2003N-0136] 

Agency  Information  Collection 
Activities:  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request;  Adoption  of  ths 
Food  and  Drug  Administration  Food 
Code  By  Local.  State,  and  Tribal 
Governments 

AGENCY:  Food  and  Drug  Administration. 

HH,S. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
.-Xdmiiustration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  has  been  submitted  to  the 
()ffi(>'  of  Management  and  Budget 
lOMBi  for  re\iew  and  clearance  under 
th>'  Pafieruork  Reduction  Act  of  1995. 

DATES:  Fax  written  comments  on  the 
collection  nf  information  by  November 
i.  ZOOi 

ADDRESSES:  OMB  is  still  experiencing 

signific  ant  delavs  in  the  regular  mail. 
ini  ludum  first  class  and  e.xpress  mail, 
and  messengt;r  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  informal icm  collection  are  received, 
t)MB  rec  ommends  that  written 
comments  be  fa^xed  to  the  (Jffice  of 
Information  and  Reaulator\-  .Affairs, 


Cl.MB.  Attn:  Fumie  Yoknta.  Desk  Officer 
for  FDA.  FAX:  J02-:i95-6974. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denver  l'reslf\ .  ( )ffic  e  of  Man.igement 
Programs  (HF.\-J,'i()).  Food  and  Drug 
Administration.  .tHOO  Fisbers  Lane. 
Roc  kville,  MD  20857,  M)\^H27-\472. 
SUPPLEMENTARY  INFORMATION:  In 
comphanc  e  (44  H.S.C.  .1507),  FDA  has 
submitted  the  following  pro[)osed 
collection  of  information  to  ()MB  for 
revit'w  and  c  li'aranc:e 

.\doption  of  the  FDA  Food  Code  By 
Local.  Sti'te,  and  Tribal  (iovernments 
(ONfB  Control  Number  0910-0448)— 
fcxten.sion 

FD.-\  h.l-  drM'Inprd   its  Illociel  I-'ood 

Code  to  a->--ist  ind  promote  consistent 
iniplt'in-Mititii  111  of  n.itionai  food  safetv 
|''l;ii1.iIi  ii  ■,   [imIu  \  aiMoiig  the  local,  .State, 
and  tribal  jurisiiK  tions  that  ha\n 
primar\'  res[)onsifiilitv  for  the  regul.ition 
or  oversight  of  ret, 111  le\f|  food 
operations.  The  FD.\  I'ood  Code 
^provides  a  scientific  all\  siuiMd  b-c  hnicdl 
and  legal  basis  for  rt'L;Ml  itini:  the  rtt.iil 
segment  of  the  food  iiuliistrN    .XiithontV' 
for  providing  sue  h  .issiNt.mc  ••  is  derni'd 
from  section  311(a)  of  the  Public  lii'.ilth 
Service  Act  (42  U.S.C  243{d]]  and 
delegation  of  authorit\  from  the  Public 
Health  ,Ser\'ice  to  the  (lommissioie'r  of 
Food  and  Drugs  ri'latixe  to  food 
protection  is  contained  in  2  1  ( iFR 
5.10(a)(2)  and  (a)l4)   Inder  U  T.S.C 
1535,  FDA  provides  assistance  tcj  other 
Federal  agencies  such  as  thi'  Indi.iii 
Health  Service  (IHS] 

Nationwide  ado(ition  ol  the  model 
FD.\  Food  (iode  is  an  important  step 
towards  the  agenc\''s  giral  for  consisttmt. 
scientifn  .ill\  --ounci.  and  risk-bas(>d  food 
safet\  st.uidards  and  practices   .\ 
current,  c  oiii|iri'hensi\e  and  ac:c  urate 
inventor\  nf  [ood  Code  adoptions  bv 
States  and  U.S.  Territories,  loc  ,il,  .ind 


tribal  governments  is  necessarv  to 
determine  the  status  of  up-to-date 
protection  of  the  LI,S.  population  and  to 
identify  areas  where  assistance  to  these 
governments  may  promote  the  adoption 
of  regulations  based  on  the  FDA  Food 
Code. 

This  collection  effort,  which  began  in 
2001.  has  had  remarkable  success  with 
97-percent  participation  from  State  and 
Territorial  agencies.  FDA  contracted 
with  tht^  Association  of  Food  and  Drug 
Officials  (AFDO)  to  conduct  the  initial 
survey  using  the  OMB  approved  survey 
form.  Contacts  were  made  by  telephone 
and  ('-mail  to  determine  the  Food  Code 
status  in  their  iurisdiction(s).  Follow  up 
contacts  by  telephone  and  e-mail  to 
minimize  the  burden  on  respondents 
were  made  to  c;larifv  responses. 

The  rulemaking  proc:ess  that  loc:al. 
State.  Territorial,  and  tribal 
governments  must  follow  to  adopt  the 
Food  (!ode  often  is  a  long  and 
I  imiplic  ated  proct>ss  that  can  extend  2 
or  more  years.  For  this  reason,  many 
agencies  reported  in  the  initial  survey 
that  thtn'  were  still  in  the  rulemaking 
[)roc(;ss  to  adopt  or  update;  their  food 
codes  for  the  years  2004.  2005.  or 
bevond.  Thus,  FDA  believes  that  furth»>r 
implementation  of  the  initial  sur\ey  is 
neinied  to  c:o\er  this  additional 
rultunaking  in  order  to  keep  the;  current 
database  accurate  and  up-to-date.  Based 
on  experience  gained  in  the  past  3  years 
from  the  initial  survey.  FD.A  has 
developed  a  more  condensed  followup 
survev,  to  further  minimize  the  burden 
recjuirements  cm  respondent  agencies, 
P'or  example,  FDA  now  knows  if 
responding  agencies  have  adopted  a 
new  code  since  1993.  the  tvpes  of 
establishments  regulated  by  those  codes, 
the  populations  of  the  jurisdiction 
covered,  and  the  status  of  local  health 
agenc:ies  in  the  states.  This  information 


.<ifilUfi 


FpHf>ral   Rpeistpr  /  Vnl     88    Nf)     1 91  /  Thursday.  October  2.   200.1  /  Nntire.s 


Federal  Register / Vol.  68,  No.  191 /Thursday,  October  2,  2003 /Notices 


56845 


will  not  be  collected  again.  We  have 
reduced  the  number  of  questions  from 
16  to  5.  Collection(s)  of  information  will 
be  electronically  and/ or  telephonically 
obtained  thus,  providing  respondents 


I 


with  data  aheady  in  the  database  to 
further  the  ease  of  response  and  lower 
the  burden. 

In  the  Federal  Register  of  April  17. 
2003  (68  FR  18989),  FDA  published  a 
60-day  notice  requesting  public 


comment  on  the  information  collection 
provisions.  No  comments  were  received 
in  response  to  that  notice. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


No.  of  Respondents 


Annual  Frequency  per 
Response 


Total  Annual  Responses        Hours  per  Response 


Total  Hours 


Food 
Code 
Survey 


150 


600 


600 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Experience  in  the  initial  siuvey  has 
more  clearly  identified  the  respondents 
for  updating  the  information  in  the 
database.  For  excimple,  FDA  will  obtain 
information  from  the  IHS,  relative  to  the 
tribal  nations'  adoption  of  the  Food 
Code  that  IHS  maintains,  using  the 
information  categories  in  the  revised 
foUowup  survey  form  for  which  this 
extension  is  requested.  Seventy-three 
State  and  Territorial  agencies  were 
identified  as  respondents  for  Food  Code 
adoption,  and  it  appears  that  initially, 
only  30  loced  agencies  in  cities  of 
500,000  or  more  will  need  to  be 
contacted  because  most  local 
jurisdictions  are  under  State 
requirements.  This  further  reduces  the 
total  burden  on  respondents.  Quarterly 
updates  from  respondents  under  active 
rulemaking,  will  be  requested  by  AFDO 
to  keep  the  database  current  and 
accurate.  Respondents  that  have 
concluded  rulemaking  will  likely  need 
only  annual  contact.  Estimated  response 
time  is  about  1  hour  or  less  because 
most  reporting  will  be  done 
telephonically  or  electronically. 

Dated:  September  24,  2003. 
JeCfrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-24929  Filed  10-1-03;  8:45  am] 

BILUNG  CODE  4160-0-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Anti-Infective  Drugs  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 


Name  of  Committee:  Anti-Infective  Drugs 
Advisory  Committee. 

General  Function  of  the  Committee:  To 
provide  advice  and  recommendations  to  the 
agency  on  FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be  held 
on  October  28,  2003,  from  8  a.m.  to  5:30  p.m.. 
and  on  October  29,  2003,  from  8:30  a.m.  to 
4:30  p.m. 

Location:  Holiday  Inn,  The  Ballrooms,  2 
Montgomery  Village  Ave.,  Gaithersburg,  MD. 

Contact  Person:  Tara  P.  Turner,  Center  for 
Drug  Evaluation  and  Research  (HFD-21). 
Food  and  Drug  Administration,  5600  Fishers 
Lane  (for  express  delivery,  5630  Fishers 
Lane,  rm.  1093)  Rockville,  MD  20857,  301- 
827-7001,  e-mail:  TumerT@cder.fda.gov,  or 
FDA  Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12530.  Please 
call  the  Information  Line  for  up  to  date 
information  on  this  meeting. 

Agenda:  On  October  28,  2003,  the 
committee  will  begin  with  a  closed  session 
from  8  a.m.  to  12  noon.  Following  the  closed 
session,  from  1  p.m.  to  5:30  p.m.,  the 
committee  will  discuss  clinical  trial  design 
issues  for  demonstrating  the  safety  and 
efficacy  of  antimicrobials  in  the  treatment  of 
diabetic  foot  infections.  On  October  29,  2003. 
the  committee  will  discuss  clinical  trial 
design  issues  for  demonstrating  the  safety 
and  efficacy  of  antimicrobials  in  the 
treatment  of  acute  bacterial  sinusitis. 

Procedure:  On  October  28,  2003,  from  1 
p.m.  to  5:30  p.m.,  and  on  October  29,  2003, 
from  8:30  a.m.  to  4:30  p.m.,  the  meeting  is 
open  to  the  public.  Interested  persons  may 
present  data,  information,  or  views,  orally  or 
in  writing,  on  issues  pending  before  the 
committee.  Written  submissions  may  be 
made  to  the  contact  person  by  October  21, 
2003.  Oral  presentations  from  the  public  will 
be  scheduled  between  approximately  3:15 
p,m,  and  3:45  p.m.  on  October  28.  2003,  and 
between  approximately  1  p.m.  and  1:30  p.m. 
on  October  29,  2003.  Time  allotted  for  each 
presentation  may  be  limited.  Those  desiring 
to  make  formal  oral  presentations  should 
notif>'  the  contact  person  before  October  21, 
2003,  and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and  an 
indication  of  the  approximate  time  requested 
to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
October  28,  2003,  from  8  a.m.  to  12  noon,  the 


meeting  will  be  closed  to  permit  discussion 
and  review  of  trade  secret  and/or  confidential 
information  (5  U.S.C.  552b(c)(4)). 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee  meetings 
and  will  make  every  effort  to  accommodate 
persons  with  physical  disabilities  or  special 
needs.  If  you  require  special  accommodations 
due  to  a  disability,  please  contact  Tara 
Turner  at  least  7  days  in  advance  of  the 
meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  September  25,  2003. 
Peter  ].  Pitts, 

Associate  Commissioner  for  External 

Relations. 

[FR  Doc.  03-24926  Filed  10-1-03;  8:45  am) 

BILLING  CODE  416(M>1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Drug  Safety  and  Risk  Management 
Advisory  Committee;  Notice  of 
Postponement 

agency:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  postponing  the 
meeting  of  the  Drug  Safety  and  Risk 
Management  Advisory  Committee 
scheduled  for  September  18.  2003.  due 
to  Hurricane  Isabel.  This  meeting  was 
announced  in  the  Federal  Register  of 
June  30,  2003  (68  FR  38713).  An 
amendment  to  the  notice  of  meeting  was 
announced  in  the  Federal  Register  of 
July  23,  2003  (68  FR  43534),  The  future 
date  for  this  meeting  is  to  be 
determined. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Shdlini  fain.  (Center  fur  Drug  F.valuatum 
and  Research  (HFD-21),  Food  and  Drug 
Administration,  StiOO  Fishers  Lane  (for 
twpress  deli\erv,  S6JU  F'ishers  Lane,  rni 
1093).  Rockville.  MU  -'0857.  iOl-HZT- 
7001.  FAX:  301-827-6776,  e-mail: 
IA!\SQ.CDEHFDACrOV.  or  FDA 
.\dvisorv  ('ommittee  hiformation  l,int'. 
1-800-741-81.38  (301-443-0572  in  the 
Washington.  D(]  area),  code  12535. 
F'lease  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Urfted   September  26.  2003. 
Peter  J.  Pitts, 
Associate  Commissioner  for  External 

Relations. 

iKR  Doc  03-24925  Filed  1O-1-03;  8:45  ami 

BILUNG  COOe  416(M)1-S 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee  for 
Pharmaceutical  Science;  Notice  of 
Meeting 

AGENCY:  Food  and  Drug  .administration. 

HHS. 

action:  Notice 


This  notice  announces  a  forthcoming 

meeting  of  a  public  advisorv  i  ommittee 
of  the  Food  and  Drug  .Administration 
(FDA),  The  meeting  will  be  open  tn  the 
public. 

Same  of  Committee:  Advisory  Committee 
for  Phdrmaceuticai  Science. 

GfTiemI  Function  of  th>^  Committee.  To 
provide  advice  and  reconimenddtions  to  the 
agenc  V  nn  FD.\'s  regulatorv  issues. 

[Jate  and  Time  The  meeting  will  be  held 
on  October  21.  2003.  from  8.30  a.m.  to  4:30 
p  m  ,  and  October  22,  2003,  from  8:30  am. 
ti)  5  p.m 

Location  Best  Western  Washington 
t.atewdV  Hotel.  12,^1  West  Montgomery  Ave.. 
Rockville,  MD 

Contact  PtT'^nn  Hilda  Scharen,  Center  for 
Drug  Evaluation  and  Research  (HFL)-21I, 
Food  and  Drug  .■\dmirustration.  5600  Ushers 
Lane  (for  express  deliverv   5630  Fishers 
Lane,  rm   1093).  Rockville.  MD  20857.  301- 
827-7001.  or  FD.A  Advisorv  Committee 
Information  Line.  1-800-741-8138  (301- 
443-05':'2  in  the  Washington,  DC  area),  code 
12539  Please  call  the  Information  Line  for 
up-to-date  information  on  this  meeting. 

Agendo  On  October  21.  2003.  the 
rommittee  will  do  the  following:  (1)  Receive 
updates  from  the  Manufacturing.  Clinical 
Pharmacology,  and  Pharmacologv- 
Toxicologv  Subcommittees,  (21  discuss  and 
provide  comments  on  the  FD.A  draft  guidance 
for  industry  entitled     Profess  .Analytical 
Technologies  fP.AT),  a  Framework  for 
Innovative  Pharmaceutical  Manufacturing 
and  Quality  .Assurance."  (see  the  FDA 
Internet  Web  address  http  / ^'\^^\^^■. fda.gov/ 


cder/miitianrf'SHl  ')dft  html,  and  i.i]  discuss 
and  provide  i  omments  on  parametric 
toleraiK  e  interval  ,est  lor  dose  c:onlenl 
iiniformitv   On  Oclotier  22,  2003,  the 
(  ommittee  will  do  the  following:  (1)  Discuss 
and  provide  comments  on  risk  based 
Chemistry  Manufacturing  and  ("onlrol  (CMC) 
review  proposals,  (2)  discuss  and  provide 
comments  on  niimenc:lature,  and  (:i|  discuss 
and  provide  direction  to  the  research  plan  for 
generics 

Procedure  Interested  persons  may  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
subf:ommiltee   Written  submissions  mav  be 
made  to  the  contai  t  persim  by  October  10. 
2003.  Oral  presentations  from  the  public  will 
be  scheduled  between  a[)pro\imalely  1 1  30 
am  and  1230  p.m.  on  October  21.  2003.  and 
between  approximately  1  p  m.  and  2  p.m  on 
October  22.  2003  Time  allotted  for  each 
presentation  mav  be  limited  Those  desiring 
til  make  formal  oral  presentations  should 
n(>tif\  the  contact  person  before  October  10. 
200  i.  and  submit  a  brief  statement  of  the 
general  nature  ot  the  eviden(  e  or  arguments 
thev  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and  an 
indication  of  the  approximate  time  requested 
to  make  their  presentation 

Persons  attending  FDA's  advisorv 
committee  meetings  ^re  ddvised  that  the 
agency  is  not  responsible  for  fjrovlding 
access  to  electrical  ijutlels. 

FD.A,  welcomes  the  attendaiii  e  of  the 
public  at  its  advisory  committee  meetings 
and  will  make  every  effort  t(]  accommodate 
persons  with  ph\sii  al  disabilities  or  special 
needs.  If  you  require  special  accommodations 
due  to  a  disability,  please  contact  Hilda 
Scharen  at  least  7  days  in  advam  e  of  the 
meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  .Advisory  (Committee  Act  (5 
U.S.t:,  app,  2) 

Dated:  September  25,  2003. 
Peter  I.  Pitts, 

A  ssiH  /o(e  Commissioner  for  External 

Felations 

|FR  Do(    03-24927  Filed  lO-l-tl.i.  H  45  am] 

BILLING  CODE  416&«1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  Nation, il  Institutes  of  Health, 
Publu  Health  Service.  DHHS 
ACTION:  Notice. 

SUMMARY:  The  iiiventnms  listed  below 
are  owned  bv  agencies  of  the  b'.S. 
Government  .iiid  are  available  for 
licensing  in  the  L  ,S   in  accordance  with 
35  U.S.C.  207  to  a(  hieve  expeditious 
commeri:ializarion  of  results  of 
federally-funded  research  and 
development    Foreign  patent 


applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Flealth,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Marvland  20852-3804;  telephone:  301/ 
496-7057;  fax;  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

HLtat  Cell  Line 

Barbara  K.  Felber  and  George  Pavlakis 

(NCI). 
DHHS  Reference  No.  E-273-2003/0 

(NIH  AIDS  Research  &  Reference 

Reagent  Program  catalog  number 

1293). 
Licensing  Contact:  Susan  Ano;  301/435- 

5515;  anos&mail. nih.gov. 

This  cell  line  contains  stably 
integrated  copies  of  the  HIV-1  LTR 
promoter  linked  to  a  synthetic  one-exon 
tat  gene.  HLtat  was  generated  by 
cotransfection  of  HeLa  cells  with 
pSV2neo  and  with  pL3tat,  which 
contains  the  HIV-1  LTR  promoter, 
synthetic  first  tat  exon,  and  the  SV40 
polyadenylation  signal.  Clone  HLtat  was 
selected  in  G4 18  en  the  basis  of  high- 
level  production  of  the  one-exon  Tat. 
The  cell  line  is  stable  and  does  not  need 
to  be  routinely  maintained  under  G418 
selection.  When  transfected-with  HIV 
DNA  or  with  any  plasmid  expressing 
the  gene  of  interest  driven  by  the  HIV 
LTR  promoter,  high-level  of  gene 
expression  is  achieved.  This  cell  line  is 
further  described  in  J.  Virol  64:3734. 
1990;  AIDS  Res.  Ref  Reagent  Program 
Courier  91-01:8,  1991;  and  J.  Virol 
64:2519,  1990.  This  cell  line  is  available 
for  licensing  through  a  Biological 
Materials  License  Agreement. 

Novel  Anti-Tumor  and  Anti-Fungal 
Compounds  Isolated  From  Plants  of  the 
Genus 

Aniha 

R.  Shoemaker.  E.  Sausville.  G.  Cragg.  D. 

Newman.  M.  Currens.  T.  McCloud,  P. 

Klausmeyer.  K.  Tucker,  M.  Baseler,  G. 

C^hnurny,  and  W.  Bancroft  (NCI). 
U.S.  Provisional  Application  No.  60/ 

433,489  filed  28  fan  2003  (DHHS 

Reference  No.  E-224-2002/O-US-01). 
Licf'nsing  Contact:  Brenda  Hefti;  301/ 

435^632:  hpftib@inail.nih.gov. 

The  invention  describes  separate  and 
combined  extracts  from  two  plants  of 
the  genus  Aniba.  and  a  specific 
compound  possessing  and  indolizinium 
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core.  Both  the  purified  extracts  and  the 
pure  substituted  inoHziniiun  compound 
were  found  to  inhibit  the  growth  of  the 
azone-resistant  fungi  C.  albicans,  certain 
bacteria,  as  well  as  demonstrating  a 
differential  response  across  the  NCI 
human  tumor  cell  line  panel  with  a 
special  sensitivity  observed  in  several 
leukemia  cell  lines. 

Cloning  and  Characterization  of  VIAF 
in  Several  Organisms 

Colin  S.  Duckett,  Bettina  M.  Richter 

(NCI). 

U.S.  Provisional  Application  No.  60/ 
163,748  filed  05  Nov  1999  (DHHS 
Reference  No.  E-016-2000/0-US-01). 
PCT/USOO/20576  filed  28  Jul  2000 
(DHHS  Reference  No.  E-01 6-2000/0- 
PCT-02),  U.S.  Patent  Application  No. 
10/129.424  filed  03  May  2002  (DHHS 
Reference  No.  E-016-2000/0-US-03). 

Licensing  Contact:  Matthew  Kiser;  301/ 
435-5236;  e-mail: 
kiserni@mail.nih.gov. 

The  process  of  apoptosis,  or 
programmed  cell  death,  can  be  utilized 
to  eliminate  unwanted  cells,  and  it  can 
occur  during  embryogenesis,  turnover  of 
senescent  cells  or  metamorphosis.  It  can 
also  be  part  of  a  defense  mechanism 
against  pathogens,  e.g.,  viruses,  by 
allowing  the  host  organism  to  eliminate 
infected  cells.  In  an  attempt  to 
circumvent  this  defense  mechanism, 
pathogens  can  produce  gene  products 
that  block  these  apoptotic  pathways.  For 
example.  O.  pseudotsugata  expresses  a 
family  of  inhibitors  of  apoptosis 
proteins  (lAP),  and  experimental  data 
suggests  that  these  lAPs  can  play  a  role 
in  the  protection  from  cellular 
apoptosis.  This  application  claims 
nucleic  acid  and  amino  acid  sequences 
corresponding  to  a  viral  lAP-associated 
factor,  or  VIAF.  The  gene  and  its 
product  may  enhance  the  anti-apoptotic 
properties  of  lAPs  although  the  exact 
mechanism  of  this  interaction  is  not 
clear.  This  technology  could  be  used  to 
treat  disease  states  where  VIAF  is 
under-expressed,  e.g..  breast 
adenocarcinomas,  where  there  is  an 
over-expression  of  VIAF,  e.g., 
neurodegenerative  diseases  and  where 
apoptosis  is  undesired,  e.g.,  AIDS  and 
autoimmune  diseases.  Additional 
information  may  be  found  in  Duckett, 
CS,  "Novel  modulators  of  the  aooptotic 
cell  death  pathway."  Mol.  Biol.  Cell  12: 
732  Suppl.  S  Nov  2001. 


Dated:  September  26.  2003. 
Richard  U.  Rodriguez, 

Acting  Director,  Division  of  Technology 

Development  and  Transfer.  Office  of 

Technology  Transfer.  National  Institutes  of 

Health. 

[FR  Doc.  03-24969  Filed  10-1-03;  8:45  am] 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Citizenship  and  Immigration 
Services 

Agency  information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  60-Day  notice  of  information 
collection  under  review;  The  Student 
and  Exchange  Visitor  Information 
System  (SEVIS);  OMB-30. 

The  Department  of  Homeland 
Security,  Bureau  of  Citizenship  and 
Immigration  Services  (BCIS),  has 
submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies. 
Coramenters  are  encouraged  and  will  be 
accepted  for  sixty  days  until  December 
1,2003. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessar\' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 


(1)  Type  of  Information  Collection: 
Extension  of  and  existing  information 
collection. 

(2)  Title  of  the  Form/Collection:  The 
Student  and  Exchange  Visitor 
Information  System  (SEVIS). 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  fustice  sponsoring  the 
collection:  No  Agency  Form  Number 
(File  No.  OMB-30).  Bureau  of 
Citizenship  and  Immigration  Services. 
Department  of  Homeland  Security. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  system  is  used  by 
institutions  and  sponsors  to  provide 
notification,  reports,  updates  and  data 
required  by  regulations  and  the 
institutions  and  programs,  as  well  as  on 
student  and  exchange  visitors. 
Additionally,  the  BCIS  and  the 
Department  of  State  will  use  SEVIS  to 
adjudicate  benefits  and  services,  track 
student  and  exchange  visitor  data,  and 
to  monitor  institution  and  program 
sponsor  compliance  with  current 
regulations. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  nf  time 
estimated  for  an  average  respondent  to 
respond:  625,135  applicant  and  5 
responses  at  20  minutes  (.333  hours)  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours}  associated  with  the 
collection:  1.040.850  annual  burden 
hours: 

If  you  have  additional  comments, 
suggestions,  or  need  a  coy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director.  Regulations  and  Forms 
Services  Division.  Bureau  of  Citizenship 
and  Immigration  Services.  Department 
of  Homeland  Security,  425  1  Street. 
N\V..  Room  4034.  Washington.  DC 
20536.  Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  may  also 
be  directed  to  Mr.  Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Theresa  O'Malley.  Chief 
Information  Officer,  Department  of 
Homeland  Security,  Regional  Office 
Building  3.  7th  and  D  Streets.  SW..  Suite 
4636-26.  Washington.  DC  20202. 
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Dnttvl   September  26.  2003. 
Richard  A.  Sloan. 

Ofpiirtmcnt  Clearancf  Officer.  Department  of 
1 1  >nifl(ind  Securitv.  Bureau  of  Citizenship 
ami  Immif(ration  Services. 
FK  Hoi    0  5-24^42  Filed  10-1-03:  8:45  ami 

BILLING  CODE  4410-1 0-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Citizenship  and  Immigration 
Services 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  tl)-Da\  notice  of  information 
(  iilU'ctioii  undtT  rpvif!\v:  Appliratinn  for 
.-\uthorizatinn  to  Issue  Hoalth  C^arc 
Certificales;  Form  I-t)O.T 


The  Department  of  Homelanij 
SecuritN'.  Bureau  of  (itizen.ship  and 
Immigration  Services  (BCIS)  has 
submittr'ti  the  follovvinij  information 
(.oUection  request  to  the  Office  of 
Management  and  Budget  (O.MB)  for 
review  and  i  learance  in  accordance 
with  the  Paperwork  Reducticm  Act  of 
1H93.  The  information  collection  was 
previouslv  published  m  the  Federal 
Register  on  September  1  7,  2002,  at  67 
PR  .t86  34.  and  again  on  Februarv  25. 
200J.  at  BH  FR  H784.  allowing  for  a  30- 
dav  public  review  and  comment  period 
on  the  proposed  revised  form.  No 
comments  were  received  on  this 
information  i;ollec:tion.  However,  the 
proposed  form  was  withdrawn  and 
continued  by  OMB  until  submission  of 
accoinpaiuing  final  regulation.  The 
information  i  ollection  was  submitted  to 
OMB  on  lune  20.  2003.  for  review  and 
was  granted  temporarv  approval  until 
December  Jl.  200.< 

The  purpose  ot  this  notice  is  to  allow 
dn  additi(mal  30  days  for  public 
comments,  (".omments  are  encouraged 
and  will  be  acc:epted  until  Novc^mber  3, 
2003  This  process  is  c:onducted  in 
accordance  with  n  CFR  1320,10. 

Written  comments  and/or  suggestions 
regarding  the  items  c  ontained  in  this 
notice,  especiallv  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget 
Office  of  Information  and  Regulator)' 
Affairs.  72.=i-17th  Street.  \VV  ,  Suite 
10102.  Washington.  DC  20530; 
Attention:  Department  of  lustice  Desk 
Officer.  Room  10235   * 

Written  (  omments  and  suggestions 
from  the  public  and  affcK:ted  agencies 
c:onc:eming  the  proposed  cc)llec:tion  of 
informatitm  should  address  one  or  more 
of  the  following  four  points: 


1 1)  Hvaluate  whether  the  proposed 
collection  of  information  is  necessarv 
for  the  profier  performance!  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
prac  ti(  al  utilit\ . 

(2)  KVfilu.ite  the  aci  urac\  of  ttie 
agency's  estimate  of  the  burden  of  the 
proposed  coliec:tion  of  inforniiition. 
inchuiing  the  validit\'  of  the 
methodolog\  and  .issumptions  used: 

(3 1  Knh.iiK  e  the  (jualitv.  utility,  and 
1  l.int\  of  the  information  to  be 
collec  ted.  ,ind 

(4)  Minimi/e  the  liiirden  ot  the 
collection  of  information  on  those  who 
are  to  respond,  iiu  hiding  through  the 
use  of  ap()ropriate  automatcui. 
electronic,  inei  hanii  <il.  or  other 
technoiogu  ,il  (  oUec  tioii  technujues  or 
otfier  forms  of  information  technologv. 
^'  g  .  permitting  eU'(  tronu  suiiniission  of 
responses 

()\fr\ieu  of  this  inform.ition 
collection: 

(1)  Tvpe  of  Infonuiitinn  (Jillfction: 
Extension  of  ,i  i  urrenth  ajiproved 
information  c  oilec  ticui. 

(21  Titlr  of  ttw  Forni/Coilci:tion: 
Applic  ation  for  Authorization  to  Issue 
Health  Care  Certihcates 

(3)  .-Igp/K v  /on;i  minihrr.  it  aiiv.  and 
tbf  iippliiiihlr  component  <>l  the 
Pfjuirttui-nt  of  lustice  sponsorni^  thr 
coUiH  ti'tn   Form  l-'105.  Business  and 
Trade  Ser\  ices.  Bureau  of  Citizenship 
and  Immigration  Services.  Dt^partment 
of  Homeland  Sec:uritv 

(4)  Ath'ctfd  public  who  mil  he  asked 
or  required  to  respond. a  s  ne//  as  u  tinet 
abstract  Frimar\    Not-tor-profit 
institutions    The  data  collected  cm  this 
form  is  used  b\  the  BCIS  to  determine 
eligibilitv  ot  an  organization  to  issue 
certificates  to  foreign  liealth  care 
workers. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  ol  time 
estimated  lor  an  average  respondent  to 
respond:  10  responses  at  4  hours  per 
response. 

(6)  .\n  estimate  of  the  total  puhlu 
burden  (in  hoursi  associated  with  the 
collection:  W  annual  burden  hours. 

If  you  have  additional  c:ommenls. 
suggestions,  or  netnl  a  copy  of  the 
proposed  information  t:ollec:tion 
instrument  with  instructions,  or 
additional  information,  please  ccmtact 
Ri(  hard  .\    Sloan  202-5  14-. 1241 , 
Director.  Regul.itions  and  Forms 
Servic:es  Division  Bureau  of  (atizenship 
and  Immigration  Services.  Department 
of  Homelanci  Sec:uritv.  Room  40,14,  425 
1  Stre.-t,  NW.,  Washington,  DC  2()53b. 
Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especiallv 
regarding  the  estimated  public;  burden 


and  associated  response  time  may  also 
be  directed  to  Mr,  Richard  A,  Sloan. 

If  additional  information  is  required 
contact:  Ms.  Theresa  Q'Malley,  Chief 
Information  Officer,  Department  of 
Homeland  Security.  Regional  Gffu:e 
Building  3,  7th  and  D  Streets.  SW.,  Suite 
4636-26,  Washington,  DC  20202. 

Ualed   September  26.  2003. 
Richard  A.  Sloan, 

Department  Clenrance  Officer.  Department  of 
Homeland  Security.  Bureau  nf  Citizenship 
and  Immigration  Services. 
|FR  Dor.  03-24944  Filed  10-1-03;  8:45  am] 

BILLING  CODE  4410-10-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Immigration  and  Customs 
Enforcement 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  60-Day  notice  of  information 
collection  under  review:  Application — 
Alternative  Inspection  Services  and 
FAST  Commercial  Driver  Application; 
Forms  1-823  and  823F. 


The  Department  of  Homeland 
.Security  (DHS),  Bureau  of  Immigration 
and  Customs  Enforcement,  has 
submitted  the  following  information 
collection  request  for  review^  and 
c:learance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  December  1,  2003. 

Written  comments  and  suggestions 
from  the  public:  and  affected  agencies 
c:oncerning  the  proposed  collec;tion  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  tlie  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodologv  and  assumptions  used; 

(3)  Enhanc;e  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
c;ollec:tion  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appro])riate  automated, 
electronic:,  mechanical,  or  other 
technological  collection  techniques  or 
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other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Ty'pe  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application — Alternative  Inspection 
Services  and  FAST  Commercial  Driver 
Application. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Forms  1-823  and  823F. 
Bureau  of  Immigration  and  Customs 
Enforcement,  Department  of  Homeland 
Security. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  collected 
on  this  form  wrill  be  used  by  the  DHS 

to  determine  eligibility  for  automated 
inspections  programs  and  to  secure 
those  data  elements  necessary  to 
confirm  enrollment  at  the  time  of 
application  for  admission  to  the  United 
States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respord:  250,000  Form  1-823  responses 
at  70  minutes  (1.166  hoiu-s)  per 
response;  25,000  CBP  Form  823F 
responses  at  30  minutes  (.50  hours)  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  304,000  annual  bm-den 

hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  coy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  infornation,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Bureau  of 
Immigration  and  Customs  Enforcement, 
Department  of  Homeland  Seciu-ity, 
Room  4304,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item{s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Ms.  Theresa  O'Malley,  Chief 
Information  Officer,  Department  of 
Homeland  Security,  Regional  Office 
Building  3,  7th  and  D  Streets,  SW.,  Suite 
4636-26,  Washington,  DC  20202. 


Dated:  September  26,  2003. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  U.S. 
Department  of  Homeland  Security,  Bureau 
of  Immigration  and  Customs  Enforcement. 
[FR  Doc.  03-24943  Filed  10-1-03;  8:45  am) 
BILLING  CODE  4410-10-M 


DEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4820-N-37] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Comprehensive  Needs  Assessment 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  December 
1,2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Building,  Room  8003, 
Washington,  DC  20410  or 
Wayne_Eddins@hud.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  J.  Miller,  Director,  Office  of 
Multifamily  Asset  Management, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street.  SW., 
Washington,  DC  20410,  telephone  (202) 
708-3730  (this  is  not  a  toll  free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evlauate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 


accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
bm-den  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Comprehensive 
Needs  Assessment. 

OMB  Control  Number,  if  applicable: 
2502-0505. 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
information  is  necessary  for  HUD  to 
review  and  assess  the  current  and  future 
resources  and  needs  of  mul    'amily 
housing  projects.  Owners  aiid  non-profit 
entities  submit  this  information. 

Agency  form  numbers,  ifapplical  le: 
HUD-96001,  HUD-96002,  h  JD-96003. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated  total 
number  of  burden  hours  needed  to 
prepare  the  information  collection  is 
1,105,000;  the  number  of  respondents  is 
26,000  generating  approximately  78.000 
annual  responses;  the  frequency  of 
response  is  annually  and  every  5  years; 
and  the  estimated  number  of  time 
needed  to  prepare  the  response  varies 
from  1.25  hom-s  to  40  hours. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C,  chapter  35.  as  amended. 

Dated:  September  24,  2003. 
Sean  G.  Cassidy, 

General  Deputy  Assistant  Secretary  for 

Housing  Deputy  Federal  Housing 

Commissioner. 

[FR  Doc.  03-24963  Filed  10-1-03;  8:45  am] 

BILLING  CODE  4210-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Wildlife 
and  Plants:  Notice  of  Issuance  of 
Permits  for  Incidental  Take  of 
Endangered  (or  Threatened)  Species 
for  Fiscal  Year  2003  in  the  Northeast 
Region 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


FftdRral  Reffijiter  /  Vnl .  Rfi    Nn.   1Q1 /ThiirsHav    Drtnher  2    2nn.? /Nntirfi.«! 


'ifi8'i1 


56850 


Federal  Register 'Vol.  6R,  No.  I'll /Thursdav,  October  2.  2003 /Notices 


ACTION:  Notice  of  issuance  of  incidental 

take  permit  for  endangered  species. 

SUMMARY:  t)n  November  29,  2002.  a 
niitii  e  was  published  in  the  Federal 
Register  (H7  FR  71192),  that  an 
application  had  been  filed  with  the  U.S. 
Fish  and  Wildlife  Service  {Ser\'ice)  by 
.Snoushoe  Mountain  Resort,  for  a  permit 
to  incidentally  take,  pursuant  to  section 
10(a){l)iB)  of  the  Endangered  Species 
Act  (Act)  of  1973  (16  U.S.C.  1.539).  as 
amended,  the  West  Virginia  .Northern 
Flving  Squirrel  (Glaucomys  sabnnus 
fuscus)  on  the  proposed  51 -acre  Camp 
Wilderness  Development  pursuant  to 
the  terms  of  the  Habitat  Const-rvation 
Plan  for  the  West  Virginia  Northern 
Flving  Squirrel  at  the  Proposed  Cianip 
Wilderness  Development.  Snowshue 
Mountain.  Pocahontas  (>)untv,  West 
Virginia 

Notice  is  hereby  given  that  on 
February  24.  2003,  after  a  60-dav  public 
comment  period  as  authorized  by  the 
provisions  of  the  Act.  the  Service  issued 
a  permit  (PRT-065121-0)  to  the  above- 
named  party  subject  to  certain 
conditions  set  forth  therein.  The  permit 
was  granted  only  after  the  Service 
determined  that  it  was  applied  for  in 
good  faith,  that  granting  the  permit  will 
not  be  to  the  disadvantage  of  the 
threatened  species,  and  that  it  will  be 
consistent  with  the  purpose  and  policv 
set  forth  in  the  Act,  as  amended 

.Additional  information  on  this  permit 
action  inav  be  requested  by  contacting 
the  West  Virginia  Field  Office,  694 
Beverly  Pike,  Elkins.  West  Virginia 
26241.  telephone  number  304-636- 
6586.  during  normal  business  hours  of 
8  a.m.  to  4:30  p  m 

.No  other  Incidental  Take  Permits 
were  issued  in  the  Northeast  Region  in 
Fiscal  Year  2003. 

Dated   September  17.  2003. 
Richard  O.  Bennett. 

Acting  Rfiii'inal  Dir^-rti.r.  Region  5. 

(FR  Do<    1)  i-:4M-()  Filed  10-1-03;  8;45  am] 

BILLING  CODE  4310-55-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-1014  and  1017 
(Final)l 

Polyvinyl  Alcohol  From  China  and 
Korea 

Determinations 

On  the  basis  of  the  record  '■  developed 
in  the  subject  investigations,  the  United 


State.?  International  Trade  (Commission 
(Commission)  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  t)  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
frfim  r;hina  and  Korea  of  polyvinyl 
alcohol  ("PVA"),-'  provided  for  in 
subheading  3905.30  00  of  the 
Harmonized  Tariff  Schedule  of  the 
I'nited  Stales,  that  have  been  found  by 
the  DepartniPdt  of  Commerce 
(Commerce)  to  be  sold  in  the  United 
.States  at  less  than  fair  value  (LTFV). ' 


■  The  reciini  is  defined  in  sec  207  2(f)  of  the 
Commission  s  Rules  of  Practice  and  Procedure  (19 
i'lK.  20''  Jifl). 


-  For  purposes  of  these  inveslig.ilioris,  PVA  is 
defined  as  all  polvvinvl  alrohnl  hviirolyzKd  in 
excess  of  8(1  perti'iil,  whether  nr  not  mixed  or 
diluted  with  I  ommerc  lal  levels  iil  defoanier  or  bone 
acid,  except  as  excluded  from  the  rjefinilion  1  he 
following  forms  ot  polyvinvl  alcohol  are  excluded 
from  the  definition  of  PVA 

(1)  PVA  in  hber  form; 

(2)  PVA  with  hydrolysis  less  th.in  HJ  mole 
percent  and  certified  not  tor  us^'  ir.  the  produrtion 
ot  textiles. 

(3)  PVA  with  hvdrolvsis  greater  than  8.5  percent 
and  viscositv  >jrealer  than  or  equal  to  90  <:ps. 

(4)  PV.-\  with  a  hydrolysis  gre.iter  than  8.5  percent. 
viscosity  greater  than  or  etjual  to  80  {  ps  but  less 
than  90  cps.  certified  for  use  in  ,iii  ink  |ct 
application, 

(5)  PVA  for  use  in  the  maniitac  ture  of  rin 
excipient  or  as  n  excipieni  in  the  inanufacturp  of 
film  coating  s\ ■.I'-ms  whu  h  are  components  of  a 
drug  or  dietary  supplemen'   md  ac  i  oinpanied  bv  an 
end-use  certificimn 

(6)  PVA  covalently  bonded  with  rationic 
monomer  uniformly  present  on  all  polymer  chains 
in  a  concentration  e<)ual  to  or  ^reriler  than  one  niole 
percent . 

(7|  PVA  coyalently  bonded  w;lh  i.drboxylii.  acid 
uniformly  present  on  all  polymer  chains  in  a 
concentration  e<]ual  to  or  greater  thai;  two  mole 
percent,  certified  for  use  m  a  paper  application 

(8)  PV.\  covale'illy  bonded  with  thiol  uniformly 
present  on  all  polymer  chains,  certified  for  use  m 
emulsion  polymerization  of  non  yiiiyl  acetic 
material; 

(9)  PVA  covalently  bonded  with  p.iraffin 
uniformly  present  on  all  polymer  t  hains  in  a 
concentration  equal  to  or  greater  th.iii  nne  moli 
percent; 

(10)  PV.'K  covalently  bonded  with  silan  unilorxiily 
present  on  all  polymer  chains  i  ertifimj  for  use  in 
paper  coaling  applications. 

Ill)  PVA  covalently  bonded  with  mi  I  Ionic  a.  id 
uniformly  present  on  all  polymer  c  hains  in  a 
concentration  level  equal  to  or  ureater  than  one 
mole  percent; 

(12)  PVA  covalently  bonded  with  .iceloacetylale 
unifdtmly  present  on  all  polymer  chains  in  a 
concentration  level  equal  to  or  preater  than  rme 
mole  percent; 

( 13)  PVA  covalently  bonded  uiih  polyethylene 
oxide  uniformly  present  on  all  polviner  chains  in 
a  concentration  level  equal  to  or  ureater  than  one 
mole  percent; 

(14)  PVA  covalently  bonded  with  .|u.iteniary 
amine  unifonnly  present  on  all  polymer  c:hains  in 
a  concentration  level  equal  to  or  greater  than  one 
mole  percent;  and 

(15)  PVA  covalently  bonded  with 
diacetoneacrylamide  uniformlv  present  on  all 
polymer  chains  in  a  concentration  level  greater  than 
three  mole  percent  certified  for  use  in  a  paper 
application 

'Commissioner  tih.irloii"  K   L.iiie  did  not 
p,irtii:ipate  in  these  investigations 


Background 

The  Commission  instituted  these 
investigations  effective  September  5, 
2002,  following  receipt  of  a  petition 
filed  with  the  Commission  and 
Commerce  by  Celanese,  Ltd.  of  Dallas, 
TX  and  E.I.  du  Pont  de  Nemours  &  Co. 
of  Wilmington.  DE.  The  final  phases  of 
the  investigations  were  scheduled  by 
the  Commission  following  notification 
of  preliminary  determinations  by 
Commerce  that  imports  of  polyvinyl 
alcohol  from  China  and  Korea  were 
being  sold  at  LTFV  within  the  meaning 
of  section  733(b)  of  the  Act  (19  U.S.C. 
1673b(b)).  Notices  of  the  scheduling  o*' 
the  final  phases  of  the  Commission's 
investigations  and  of  a  public  hearing  to 
be  held  in  connection  therewith  were 
given  by  posting  copies  of  the  notices  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notices  in  the  Federal  Register  of  April 
14,  2003  (68  FR  17964),  as  amended  by 
the  Federal  Register  of  August  19,  2003 
(68  FR  49792).  The  hearing  was  held  in 
Washington,  DC,  on  May  8,  2003,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on 
.September  24,  2003.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  3634  (September  2003), 
entitled  Polyvinvl  Alcohol  from  China 
and  Korea:  Investigations  Nos.  1014  and 
1017  I  Final  I. 

By  order  of  the  Commission. 
Issued:  .September  29,  2003. 
Marilyn  R.  Abbott, 

Secretarw 

|FR  Dor.  0,3-25012  Filed  10-1-03;  8:4,5  am] 

BILWNG  CODE  7020-n2-f> 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  28  U.S.C.  50.7  and 
section  122  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  ("CERCLA"),  42  U.S.C. 
9622,  notice  is  hereby  given  that  on 
September  18,  2003,  a  proposed  Consent 
Decree  in  United  States  v.  Harding 
Township,  New  Jersey.  Civil  Action  No, 
03-4445  (FSH),  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  New  Jersey. 

In  this  action  the  United  States,  on 
behalf  of  the  United  States  Department 
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of  the  Interior  ("DOI"),  seeks 
reimbursement  of  response  costs 
incurred  and  to  be  incurred  in 
connection  with  response  actions  at  the 
former  Harding  Landfill  (the  "Site"), 
located  within  the  Great  Swamp 
National  Wildlife  Refuge  in  Harding 
Township,  Morris  County,  New  Jersey. 
The  Complaint  alleges  that  the 
defendant  is  liable  under  sections  107(a) 
and  113(f)  of  CERCLA,  42  U.S.C.  9607(a) 
and  9613(f).  Pursuant  to  the  Consent 
Decree,  the  defendant  will  transfer  title 
to  and  interest  in  a  65  acre  parcel  of  real 
property  (the  "Parcel")  adjacent  to  the 
Great  Swamp  National  Wildlife  Refuge 
to  DOI's  Central  Hazardous  Materials 
Fund  as  reimbursement  for  costs 
incurred  and  to  be  incurred  by  DOI  at 
the  Site.  The  Parcel  will  be  managed  by 
Fish  &  Wildlife  Service  as  part  of  the 
Great  Swamp  National  Wildlife  Refuge 
for  use  by  and  enjoyment  of  the  public. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natiiral  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Harding  Township,  New  Jersey, 
D.J.  Ref.  90-11-3-07117. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney  for  the  District  of  New  Jersey, 
970  Broad  Street,  Room  400,  Newark, 
New  Jersey  07102,  and  at  U.S. 
Department  of  the  Interior,  Office  of  the 
Solicitor.  1849  C  Street,  NW., 
Washington,  DC  20240.  During  the 
public  comment  period,  the  Consent 
Decree  may  also  be  examined  on  the 
following  Department  of  Justice  Web 
site:  http://www.usdoj.gov/enrd/ 
open.html.  A  copy  of  the  Consent 
Decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  P.O. 
Box  7611.  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611  or  by 
faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  (tonia.fleetwood@usdoj.gov), 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy  from  the  Consent 
Decree  Library,  please  enclose  a  check 
in  the  amount  of  $8.00  (25  cents  per 
page  reproduction  cost),  payable  to  the 
U.S.  Treasury. 

Ronald  Gluck, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section.  Environment  and 
\atura!  Resources  Division. 
IFR  Doc.  03-24932  Filed  10-1-03;  8:45  am] 

BILLING  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  [)ecree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
("CERCLA") 

Consistent  with  Departmental  policv. 
28  CFR  50.7,  38  FR  19029,  and  42  U.S.C. 
9622(d),  notice  is  hereby  given  that  on 
September  15,  2003,  a  proposed  consent 
decree  in  United  States  v.  Mallinckrodt 
Baker,  Inc..  et  al.,  Civil  Action  No.  03- 
417S,  was  lodged  with  the  United  States 
District  Court  for  the  District  of  Rhode 
Island. 

In  this  action  the  United  States  sought 
recovery  of  response  costs  pursuant  to 
Section  107(a)  of  CERCLA,  for  costs 
incurred  related  to  the  Davis  Liquid 
Waste  Site  in  Smithfield,  Rhode  Island. 
The  consent  decree  requires  three 
generator  defendants  to  pay  $1,400,00, 
of  which  the  United  States  will  receive 
$660,000.  The  remaining  portion  will  go 
to  the  State  of  Rhode  Island  and 
National  Starch  and  Chemical  Co. 
("National  Starch"),  a  contribution 
plaintiff. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  MalUnckrodt  Baker,  Inc.,  et  al.. 
D.J.  Ref.  #90-11-2-137/1. 

The  consent  decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Fleet  Center,  50  Kennedy 
Plaza,  8th  Floor,  Providence,  Rhode 
Island  02903  (contact  AUSA  Michael 
lannotti),  and  at  U.S.  EPA  Region  I.  One 
Congress  Street.  Suite  1100.  Mail  Code 
SES,  Boston.  MA  02114  (contact 
Ruthann  Sherman).  During  the  public 
comment  period  the  consent  decree  may 
also  be  examined  on  the  following 
Department  of  Justice  Web  site,  http:// 
www.usdoj.gov/enrd/open.html.  A  copy 
of  the  consent  decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611.  U.S. 
Department  of  Justice.  Washington.  DC 
20044-761 1  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
(tonia.fleetwood@usdoj.gov].  fax  no. 
(202)  514-0097.  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 


$10.50  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Tteasmy. 

Rx>nald  G.  Gluck, 

Assistant  Chief.  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division . 
|KR  Doc.  03-24933  Filed  10-1-03;  8:45  am] 

BILLING  CODE  4410-3&-M 

DEPARTiMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Water  Act 

Notice  is  hereby  given  that  on 
September  16.  2003.  a  proposed  Consent 
Decree  in  United  States  v.  Phelps  Dodge 
Corporation,  Civil  Action  No.  CIV-03- 
1804-PHX-SMM,  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Arizona. 

In  this  action  the  United  States  sought 
injunctive  relief  and  civil  penalties  for 
violations  of  section  301(a)  of  the  Clean 
Water  Act,  33  U.S.C.  1311(a),  at  the 
United  Verde  mine  near  Jerome, 
Arizona.  The  defendant  is  Phelps  Dodge 
Corporation,  the  owner  of  the  United 
Verde  mine. 

Under  the  terms  of  the  proposed 
settlement,  Phelps  Dodge  will  pay  a 
civil  penalty  of  $220,142.  In  addition, 
Phelps  Dodge  will  carr>'  out  three 
projects  at  the  United  Verde  mine 
designed  to  address  the  violations 
alleged  in  the  complaint. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice.  Washington.  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Phelps  Dodge  Corporation.  D.j. 
Ref.  90-5-1-1-07311. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney.  Sue  A.  Klein,  Assistant  U.S. 
Attorney,  Two  Renaissance  Square.  40 
North  Central  Ave..  Suite  1200, 
Phoenix.  AZ  8500.  During  the  public 
comment  period,  the  Consent  Decree 
may  also  be  examined  on  the  following 
Department  of  Justice  Web  site,  http:// 
wiuy.usdoj.gov/enrd/open.html.  A  copy 
of  the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611.  U.S. 
Department  of  Justice.  Washington.  DC 
20044-7611.  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
(tonia.  fleetwood&usdnj.gov),  fax  no. 
(202)  616-6584,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
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dmounf  of  $9.25  (37  pages  at  25  cents 
per  pd'^f  repniduction  (  ust)  pavahlf  tn 
thf  r.S  Tn'asury. 

Ellen  Mahan, 

Assistant  Section  Chief.  Environmental 
Enf'.ncrmpnt  Section.  Environment  and 
Satuml  Resources  Division 
IFR  Dor.  03-24934  Filed  10-1-03,  8:45  am) 

B4LUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

Bv  Notice  dated  Md\  7,  JOG  i,  and 
published  in  the  Federal  Register  on 
Mav  2<^.  2003  (fS8  FR  320H9).  Organix. 
Inc..  240  Salem  Street.  W'oburn. 
Massachusetts  UIHIO.  made  application 
by  renewal  to  the  Drug  Enfort:ement 
.\dministrtiti(in  to  b*-  registered  as  a  bulk 
manufacturer  of  the  basic:  cdass  of 
(;o(  auv  14041  K  a  Schedule  II  contmlled 
substaiK  e 

The  firm  plans  to  manufacture  small 
quantities  of  a  cocaine  derivative  for 
distribution  for  rese.iri  h  purposes. 

No  lomments  or  objei  tions  have  been 
received.  DEA  ha.-  i  Diisidered  the 
factors  in  Title  21.  United  States  Code, 
Section  823(a1  and  determined  that  the 
registration  of  Organix.  Inc.  to 
manufat  ture  the  listed  controlled 
substaiiie-,  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Organix,  Inc.  to  ensure  that 
the  companv'>  registration  is  consistent 
with  the  public  interest   Thi.> 
investigation  has  included  inspection 
and  testing  of  the  company's  physical 
security  -\^t^■In^.  verification  of  the 
company  s  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0. 100  and  0. 104.  the  Deputy 
Assistant  Administrator.  Office  of 
Di\ersion  (Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  is  granted. 

Dated:  August  27.  2003. 
Laura  M.  \agel. 

Depul\  Assistant  Administrator.  Officeof 

Diversion  Control,  Drug  Enforcement 

Administration. 

IFR  Doc.  (H-J4<>H1  Filed  10-1-03:  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation 
ACTION:  Notu  e  of  permits  issued  under 
the  Antan  tic  (iunservation  of  1978.  Pub. 
L.  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  recpiired  to  publish 
notice  of  permits  under  the  .Antarc:tic; 
Conservation  Ai  t  of  1978    This  is  the 
recpiired  notic  e 

FOR  FURTHER  INFORMATION  CONTACT: 
N'adene  (.■.  Kennedy,  Permit  Office. 
Office  of  Polar  Programs,  Km.  755. 
National  Science  Foundation.  4201 
Wilson  Boulevard.  -Arlingtim.  VA  22230. 
SUPPLEMENTARY  INFORMATION:  On  August 
13,  2003  and  August  19.  2003.  the 
National  .Science  Foundation  published 
notices  in  the  Federal  Register  of  a 
permit  applu  ations  nueived   Permits 
were  issued  on  September  16,  2003,  and 
September  24.  2003.  to  Paul  [.  Ponganis 
i2n()4-()l()i  ami  David  Caron  (2004-012) 
r<'spe(  Il\  e|\ 

.Nadene  d.  Kennedy. 
Permit  Officer. 

■pR  Hni    (M.-J4'»4H  Fil.'d  l(VI-03:  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8698] 

Finding  of  No  Significant  Impact  and 
Notice  of  Availability  of  the 
Environmental  Assessment 
Concerning  the  License  Amendment 
Request  for  Consideration  of  the 
Proposed  Reclamation  Plan  for  the 
Plateau  Resources  Limited  Shootaring 
Canyon  Uranium  Project 

AGENCY:  Nik  lear  Kegulatory 

Commi.ssion. 

ACTION:  Notic  e  of  availability; 

eiiviroinn<-ntal  assessment  and  finding 

of  no  significant  impact. 


FOR  FURTHER  INFORMATION  CONTACT:  Kic  k 

VVeller.  Fuel  Cyc:le  Fai  ilities  Branch. 
Di\ision  of  Fuel  (".\cle  Satt!t\  and 
Safeguards.  ( Iftn  e  of  Nuclear  Material 
Safet\  ,ind  ^.itemi.uds,  US    Nik  lear 
Regiil.itiir\  (  n|llInl^■^lllll.  Mail  .Stop  T8- 
A33,  Washington  DC  20555-0001. 
telephone  (301)  415-7287  ,ind  e-mail 
rmw2@nrr  onv 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

The  Ll.S  Nu(  lear  Regulatory 
Commission  (NKC)  has  received,  by 


letter  dated  October  24.  2002.  a  request 
from  Plateau  Resources  Limited  (PRL)  to 
(1)  amend  Source  Materials  License 
SUA-1371  for  the  Shootaring  Canyon 
L'ranium  Project  to  change  its  status 
from  "operational"  to  "reclamation;" 
and  (2)  review  and  approve  PRL's 
proposed  reclamation  plan  for  this 
facility. 

Pursuant  to  the  requirements  of  10 
CFR  part  51  (Environmental  Protection 
Regulations  for  Domestic  Licensing  and 
R.'^lated  Regulatory  Functions),  the  NRC 
has  prepared  an  environmental 
assessmimt  (EA)  to  evaluate  the 
environmental  impacts  associated  with 
decommissioning  and  reclamation  of 
the  Shootaring  Canyon  facility.  Based 
on  this  evaluation,  the  NRC  has 
concluded  that  a  Finding  of  No 
Significant  Impact  (FONSI)  is 
appropriate  for  the  proposed  licensing 
acition. 

II.  Summary  of  the  Environmental 
Assessment 

The  EA  was  prepared  to  evaluate  the 
environmental  impacts  associated  with 
PRL's  dec:ommissioning  and 
reclamation  plan.  In  the  conduct  of  its 
evaluation,  the  NRC  considered  the 
following:  (1)  PRL's  reclamation  plan,  as 
supplemented  and  revised,  (2) 
information  c  ontained  in  prior 
environmental  evaluations  of  the 
Shootaring  Canyon  facility.  (3) 
information  in  Shootaring  (Canyon 
environmental  monitoring  reports,  and 
(4)  information  derived  from  NRC  site 
visits  and  inspections  of  the  Shootaring 
C^anvon  site  and  from  communications 
with  PRL.  the  Utah  Department  of 
Environmental  Quality,  the  Utah  State 
Historic;  Preser\ation  Office,  the  U.S. 
Fish  and  Wildlife  Ser\'ice.  the  U.S. 
Bureau  of  Land  Management  (Henry 
Mountains  Field  Station),  and  the  L'.S. 
National  Park  .Service  (Glen  Canyon 
National  Recreational  Area).  In 
preparing  the  EA,  the  NRC  evaluated  the 
potential  impacts  to  cultural  rescmrces, 
threatened  and  endangered  species, 
surface  waters,  and  groundwater  at  the 
Shootaring  Canyon  site.  Additionally, 
the  NRC  evaluated  the  potential  impacts 
to  members  of  tht^  public:  from 
c  onstruction  activities  associated  with 
decommissicming  and  reclamation. 
Lastly,  the  NRC!  evaluated  the  potential 
radiological  impacts  to  members  of  the 
public  from  the  cleanup  and  disposal  of 
the  radioactive  wastes  generated  during 
uranium  recovery  operations.  The 
results  of  the  staffs  evaluation  are 
dcjcumented  in  an  EA  which  is  available 
for  public  inspection  and/or  copying  in 
the  NRCTs  Public:  Document  Room  or 
from  the  Public:ly  Available  Records 
(PARS)  component  of  NRC's  document 


56854 


Federal  Register/ Vol.  68,  No.  191 /Thursday.  October  2,  2003/Notices 


Federal  Register/ Vol.  68.  No.  191 /Thursday,  October  2,  2003 /Notices 


56853 


system  (ADAMS).  The  safety  aspects  of 
the  decommissioning  and  reclamation 
plan  are  discussed  separately  in  a 
Technical  Evaluation  Report  that  will 
accompany  the  agency's  final  licensing 
action  on  PRL's  request  to  amend 
Source  Materials  License  SUA-1371. 

Ill  Finding  of  No  Significant  Impact 

Pursuant  to  10  CFR  part  51,  the  NRC 
has  prepared  the  EA,  summarized 
above,  concerning  the  decommissioning 
and  reclamation  of  the  Shootaring 
Canyon  Uranium  Project  located  in 
Garfield  County,  Utah.  On  the  basis  of 
the  EA,  the  NRC  has  concluded  that  this 
licensing  action  would  not  have  any 
significant  effect  on  the  quality  of  the 
environment,  and,  therefore,  an 
environmental  impact  statement  is  not 
required.  The  NRC  has  concluded  that 
the  approval  of  PRL's  decommissioning 
and  reclamation  plan  will  not  cause  any 
significant  impacts  on  the  environment 
and  is  protective  of  hiunan  health.  The 
NRC  has  concluded  that 
decommissioning  and  reclamation  of 
the  Shootaring  Canyon  facility  will  not 
result  in  any  adverse  impacts  to  regional 
surface  and  groundwater.  A 
groundwater  monitoring  program  will 
be  maintained  throughout  site 
reclamation  and  following  site  closing 
to  ensure  that  groundwater  is 
adequately  protected  during  long-term 
custody  of  the  site.  The  NRC  has  also 
concluded  that  the  waste  impoimdment 
at  the  site  will  be  designed  in 
accordance  with  the  requirements  of  10 
CFR  part  40,  appendix  A,  to  provide 
reasonable  assurance  of  effective  control 
of  radiological  hazards  for  1,000  years, 
to  the  extent  reasonably  achievable,  and, 
in  any  case,  for  at  least  200  years. 

rv.  Further  Infonnation 

The  EA  for  this  proposed  action,  as 
well  as  the  licensee's  request,  as 
supplemented  and  revised,  are  available 
electronically  for  public  inspection  in 
the  NRC's  Public  Document  Room  or 
from  the  Publicly  Available  Records 
(PARS)  component  of  NRC's  document 
system  (ADAMS).  ADAMS  is  accessible 
from  the  NRC  Web  site  at  http:// 
w\M\'.nrc. gov /reading-rm/ adams.html. 
The  ADAMS  Accession  Numbers  for  the 
licensee's  request,  as  supplemented  and 
revised,  are: 

ML023050449,  ML023050465, 
ML023080393,  ML023090051, 
ML023090054,  ML023090059, 
ML023090062,  ML023090067, 
ML023090070.  (October  24,  2002); 
ML030640211  (February  24,  2003): 
ML031200325  (April  24,  2003);  and 
ML032541114,  ML03254n31 
(September  5,  2003).  The  ADAMS 
Accession  Number  for  the  EA  is: 


ML032530553.  Docmnents  can  also  be 
examined  and/ or  copied  for  a  fee.  at  the 
NRC's  Public  Document  Room,  located 
at  One  White  Fhnt  North,  11555 
Rockville  Pike,  Rockville,  MD  20852. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  September,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Rick  WeUer, 

Senior  Project  Manager,  Fuel  Cycle  Facilities 
Branch,  Division  of  Fuel  Cycle  Safety  and 
Safeguards,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

[PR  Doc.  03-24982  Filed  10-1-03;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

summary:  hi  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Job  Information 
Report. 

(2)  Fonn(s)  submitted:  G-251a,  G- 
251b. 

(3)  OMB  Number:  3220-0193. 

(4)  Expiration  date  of  current  OMB 
clearance:  U/30/2003. 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Bespondents:  Business  or  other 
for-profit. 

(7)  Estimated  annual  number  of 
respondents:  430. 

(8)  Total  annual  responses:  430. 

(9)  Total  annual  reporting  hours:  144. 

(10)  Collection  description :  The 
collection  obtains  information  used  by 
the  Railroad  Retirement  Board  (RRB)  to 
assist  in  determining  whether  a  railroad 
employee  is  disabled  from  his  or  her 
regular  occupation.  It  provides,  under 
certain  conditions,  railroad  employers 
with  the  opportunity  to  provide 
information  to  the  RRB  regarding  the 
employee  applicant's  job  duties. 

Additional  Information  or  Comments: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363). 

Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board.  844  North  Rush  Street,  Chicago. 
Illinois,  60611-2092  and  to  the  OMB 
Desk  Officer  for  the  RRB,  at  the  Office 
of  Management  and  Budget,  Room 


10230,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

[PR  Doc.  03-24958  Filed  10-1-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-26193] 

Notice  of  Applications  for 
Deregistration  Under  Section  8(f)  of  the 
Investment  Company  Act  of  1940 

September  26,  2003. 

The  following  is  a  notice  of 
applications  for  deregistration  mider 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  September, 
2003.  A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  St.,  NW., 
Washington,  DC  20549-0102  (tel.  202- 
942-8090).  An  order  granting  each 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  21,  2003,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiire 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  For  Further  Information  Contact: 
Diane  L.  Titus  at  (202)  942-0564,  SEC, 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation.  450  Fifth  Street-,  NW.. 
Washington,  DC  20549-0504. 

Credit  Suisse  Municipal  Bond  Fund, 
Inc.  (File  No.  811-8923] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  August  20, 
2003,  applicant  made  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Expenses  of  $65,000 
incurred  in  connection  with  the 
liquidation  were  paid  by  Credit  Suisse 
Asset  Management,  LLC,  applicant's 
investment  adviser,  and/or  its  affiliates. 

Filing  Date:  The  application  was  filed 
on  September  16,  2003. 
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Applicant's  Address:  466  Lexington 
Ave  .  New  York,  N'Y  10017 

Prudential  International  Bond  Fund. 
Inc.  (File  No.  811-5123] 

Sumnian,':  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  May  4.  2001. 
applicant  transferred  its  assets  to 
Dryden  Global  Total  Return  Fund.  Int . 
(formerly  Prudential  Global  Total 
Return  Fund.  Inc.),  based  (jn  net  asset 
value.  Expenses  of  Si. 35. 925  incurred  in 
connection  with  the  reorganization  were 
paid  by  the  surviving  fund 

Filing  Date  The  application  was  filed 
on  August  21.  2003 

Applicant's  Address:  Gatewav  (Center 
Three,  100  Mulberrv  St  .  Newark,  NJ 
07102-4077. 

Morgan  Stanley  Africa  Investment 
Fund,  Inc.  (File  No.  811-8218] 

Summary:  Applicant,  a  closed-end 
investment  companv.  seeks  an  (jrder 
declaring  that  it  has  ceased  to  be  an 
investment  company  On  luly  18.  2003. 
applicant  made  a  final  Fiquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Expenses  of  581,599 
incurred  in  connection  with  the 
liquidation  were  paid  bv  applicant. 

Filing  Date:  The  application  was  filed 
on  September  5,  2003. 

Applicant's  Address  c/o  Morgan 
Stanley  Investment  Management  inc., 
1221  Avenue  of  the  Americas.  New- 
York.  NY  10020 

Mercury  Global  Holdings,  Inc.  (File  No. 
811-4351] 

Summary':  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  companv.  On  [ulv  21.  2003, 
applicant  transferred  its  assets  to  Merrill 
Lynch  Global  Growth  Fund,  Inc..  based 
on  net  asset  value.  Expenses  of  $139,612 
incurred  in  connection  'vith  the 
reorganization  were  paid  bv  the 
acquiring  fund 

Filing  Date:  The  application  was  filed 
on  August  27,  2003. 

Applicant's  Address  800  Scudders 
Mill  Rd.,  Plamsboro,  N'l  08536 

Canaelot  Funds  (File  No.  811-3139] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  December  13, 
2002,  applicant  made  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Expenses  of  S515 
incurred  in  connection  with  the 
liquidation  were  paid  by  The  Sachs 
Company,  applicant's  investment 
adviser 

Filing  Date:The  application  was  filed 
on  August  27,  2003. 

Applicant's  Address   1346  South 
Third  St.,  Louisville,  KY  40208. 


Prudential  Intermediate  Global  Income 
Fund.  Inc.  (File  No.  811-5510) 

Prudential  Global  Limited  Maturity 
Fund.  Inc.  (File  No.  811-6048] 

Summan':  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  te  be 
an  investment  companv  On  October  22, 
1999,  applicants  transferred  their  assets 
to  Uryden  CHobal  Total  Return  Fund. 
Inc.  (formerly  Prudential  Global  Total 
Return  Fund,  inc.).  based  on  net  asset 
value   Expenses  of  S181,061  and 
$108,034,  respectively,  incurred  in 
connec:tion  with  the  reorganizations 
were  paid  bv  the  surviving  fund. 

Filing  Date:  The  applications  were 
filed  on  August  21.  2003. 

Applicants'  Address:  Gateway  Center 
Three.  100  Mulberrv  St.,  Newark,  NJ 
07102-4077 

Prudential  Balanced  Fund  [File  No. 
811-5055( 

Summar\   Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  c;ompany.  On  November  10, 
2000,  applicant  transferred  its  assets  to 
Prudential  Active  Balanced  Fund,  a 
series  of  The  Prudential  Investment 
Portfolios,  Inc  .  based  on  net  asset  value. 
Expenses  of  $307,095  incurred  in 
connection  with  the  reorganization  were 
paid  by  the  surviving  fund. 

Filing  Date  The  application  was  filed 
on  .August  21,  2003. 

Applicant's  Address:  Gatewav  Center 
Thret!,  100  Mulberrv  St  ,  Newark.  NJ 
07102-4077 

General  .\merican  Capital  Company 
(File  No.  811-4900] 

Sunimury  .\pplicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  companv.  Shareholders 
approved  the  merger  of  applicant's 
series  on  April  25,  2003  and  applicant 
distributed  its  assets  on  April  28.  2003. 
The  fiinds  surviving  the  merger  are 
portfolios  of  the  Metropolitan  Series 
Fund.  Inc.  MetLife  Advisers.  LLC  and 
its  affiliates,  including  General 
American  Life  Insurance  Companv,  paid 
expenses  of  approximately  $660,000 
incurred  in  connec:tion  with  the  merger. 

Filing  Date:  The  applic:ation  was  filed 
on  September  5.  2003. 

Applicant's  Address:  700  Market 
Street.  St   Louis,  Missouri  63101. 

Lincoln  National  Bond  Fund,  Inc.  (File 
No.  811-3210] 

Summary    Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
invpstmeiit  ( umpanv    On  April  30, 
2003,  applicant  distributed  all  of  its 
assets  to  its  shareholders  based  on  net 
asset  value  pursuant  to  an  agreement 
approved  by  the  applicant's 


shareholders  to  reorganize  Applicant, 
along  with  certain  other  Lincoln 
National  funds,  from  a  Maryland 
corporation  into  a  series  of  a  Delaware 
business  trust.  Aggregate  expenses  of 
approximately  $42,901.00  were  incurred 
in  connection  with  the  reorganization 
and  merger,  and  were  allocated  to 
applicant  prior  to  May  1 .  2003.  and  to 
the  Bond  Fund  (acquiring  fund),  a  series 
of  the  Lincoln  Variable  Insurance 
Products  Trust,  as  of  May  1.  2003.  and 
thereafter. 

Filing  Dates:  The  application  was 
filed  on  Mav  23.  2003.  and  amended  on 
August  1.  2003. 

Applicant's  Address:  1300  South 
Clinton  Street,  Fort  Wayne.  IN  46802, 

Lincoln  National  Capital  Appreciation 
Fund,  Inc.  [File  No.  811-8074] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  30, 
2003,  applicant  distributed  all  of  its 
assets  to  its  shareholders  based  on  net 
asset  value  pursuant  to  an  agreement 
approved  by  the  applicant's 
shareholders  to  reorganize  applicant, 
along  with  certain  other  Lincoln 
National  funds,  from  a  Maryland 
corporation  into  a  series  of  a  Delaware 
business  trust.  Aggregate  expenses  of 
approximately  $42,901.00  were  incurred 
in  connection  with  the  reorganization 
and  merger,  and  were  allocated  to 
apiplicant  prior  to  May  1.  2003.  and  to 
the  Capital  Appreciation  Fund 
(acquiring  fund),  a  series  of  the  Lincoln 
Variable  Insurance  Products  Trust,  as  of 
May  1.  2003,  and  thereafter, 

Filing  Dates:  The  application  was 
filed  on  May  23,  2003,  and  amended  on 
August  1,  2003, 

Applicant's  Address:  1300  South 
Clinton  Street.  Fort  Wayne.  IN  46802. 

Lincoln  National  Global  Asset 
Allocation  Fund.  Inc.  [File  No.  811- 
5115] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  30. 
2003,  applicant  distributed  all  of  its 
assets  to  its  shareholders  based  on  net 
asset  value  pursuant  to  an  agreement 
approved  by  the  applicant's 
shareholders  to  reorganize  applicant, 
along  with  certain  other  Lincoln 
National  funds,  fiom  a  Maryland 
corporation  info  a  series  of  a  Delaware 
business  trust.  Aggregate  expenses  of 
approximately  $42,901.00  were  incurred 
in  connection  with  the  reorganization 
and  merger,  and  were  allocated  to 
applicant  prior  to  May  1.  2003.  and  to 
the  Global  Asset  Allocation  Fund 
(acquiring  fund),  a  series  of  the  Lincoln 
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Variable  Insurance  Products  Trust,  as  of 
May  1,  2003,  and  thereafter. 

Filing  Dates:  The  application  was 
filed  on  May  23,  2003,  and  amended  on 
August  1,  2003. 

Applicant's  Address:  1300  South 
Clinton  Street,  Fort  Wayne,  IN  46802. 

Lincoln  National  Social  Awareness 
Fund,  Inc.  [FUe  No.  811-5464] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  30, 
2003,  applicant  distributed  all  of  its 
assets  to  its  shareholders  based  on  net 
asset  value  pursuant  to  an  agreement 
approved  by  the  applicant's 
shareholders  to  reorganize  applicant, 
along  with  certain  other  Lincoln 
National  funds,  from  a  Maryland 
corporation  into  a  series  of  a  Delaware 
business  trust.  Aggregate  expenses  of 
approximately  $42,901.00  were  incurred 
in  connection  with  the  reorganization 
and  merger,  and  were  allocated  to 
applicant  prior  to  May  1,  2003,  and  to 
the  Social  Awareness  Fund  (acquiring 
fund),  a  series  of  the  Lincoln  Variable 
Insurance  Products  Trust,  as  of  May  1, 
2003,  and  thereafter. 

Filing  Dates:  The  application  was 
filed  on  May  23,  2003,  and  amended  on 
August  1,  2003. 

Applicant's  Address:  1300  South 
Clinton  Street,  Fort  Wayne,  IN  46802. 

Lincoln  National  Growth  and  Income 
Fund,  Inc.  [FUe  No.  811-32111 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  30, 
2003,  applicant  distributed  all  of  its 
assets  to  its  shareholders  based  on  net 
asset  value  pursuant  to  an  agreement 
approved  by  the  applicant's 
shareholders  to  reorganize  applicant, 
along  with  certain  other  Lincoln 
National  funds,  from  a  Maryland 
corporation  into  a  series  of  a  Delaware 
business  trust.  Aggregate  expenses  of 
approximately  $42,901.00  were  incurred 
in  connection  with  the  reorganization 
and  merger,  and  were  allocated  to 
applicant  prior  to  May  1,  2003.  and  to 
the  Growth  and  Income  Fund  (acquiring 
fund),  a  series  of  the  Lincoln  Variable 
Insurance  Products  Trust,  as  of  May  1, 
2003,  and  thereafter. 

Filing  Dates:  The  application  was 
filed  on  May  23,  2003,  and  amended  on 
August  1,  2003. 

Applicant's  Address:  1300  South 
Clinton  Street,  Fort  Wayne,  IN  46802. 

Lincoln  National  Money  Market  Fund, 
Inc.  [File  No.  811-3212] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  30, 


2003,  applicant  distributed  all  of  its 
assets  to  its  shareholders  based  on  net 
asset  value  pursuant  to  an  agreement 
approved  by  the  applicant's 
shareholders  to  reorganize  applicant, 
along  with  certain  other  Lincoln 
National  funds,  from  a  Maryland 
corporation  into  a  series  of  a  Delaware 
business  trust.  Aggregate  expenses  of 
approximately  $42,901.00  were  incurred 
in  connection  with  the  reorganization 
and  merger,  and  were  allocated  to 
appUcant  prior  to  May  1,  2003,  and  to 
the  Money  Market  Fund  (acquiring 
fund),  a  series  of  the  Lincoln  Variable 
Insurance  Products  Trust,  as  of  May  1 , 
2003,  and  thereafter. 

Filing  Dates:  The  application  was 
filed  on  May  23,  2003,  and  amended  on 
August  1,2003. 

Applicant's  Address:  1300  South 
Clinton  Street,  Fort  Wayne,  IN  46802, 

Lincoln  National  Special  Opportunities 
Fund,  Inc.  [FUe  No.  811-3291] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  30, 
2003,  applicant  distributed  all  of  its 
assets  to  its  shareholders  based  on  net 
asset  value  pursuant  to  an  agreement 
approved  by  the  applicant's 
shareholders  to  reorganize  applicant, 
along  with  certain  other  Lincoln 
National  funds,  from  a  Maryland 
corporation  into  a  series  of  a  Delaware 
business  trust.  Aggregate  expenses  of 
approximately  $42,901.00  were  incurred 
in  connection  with  the  reorganization 
and  merger,  and  were  allocated  to 
applicant  prior  to  May  1,  2003,  amd  to 
the  Special  Opportunities  Fund 
(acquiring  fund),  a  series  of  the  Lincoln 
Variable  Insurance  Products  Trust,  as  of 
May  1,  2003,  and  thereafter. 

Filing  Dates:  The  application  was 
filed  on  May  23,  2003,  and  amended  on 
August  1,  2003. 

Applicant's  Address:  1300  South 
Clinton  Street,  Fort  Wayne,  IN  46802. 

Lincoln  National  Managed  Fund,  Inc. 
[FUe  No.  811-3683] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  30, 
2003,  applicant  distributed  all  of  its 
assets  to  its  shareholders  based  on  net 
asset  value  pursuant  to  an  agreement 
approved  by  the  applicant's 
shareholders  to  reorganize  applicant, 
along  with  certain  other  Lincoln 
National  funds,  from  a  Maryland 
corporation  into  a  series  of  a  Delaware 
business  trust.  Aggregate  expenses  of 
approximately  $42,901.00  were  incurred 
in  connection  with  the  reorganization 
and  merger,  and  were  allocated  to 
applicant  prior  to  May  1,  2003,  and  to 


the  Managed  Fund  (acquiring  fund),  a 
series  of  the  Lincoln  Variable  Insurance 
Products  Trust,  as  of  May  1,  2003,  and 
thereafter. 

Filing  Dates:  The  application  was 
filed  on  May  23,  2003,  and  amended  on 
August  1,  2003. 

Applicant's  Address:  1300  South 
Clinton  Street.  Fort  Wayne,  IN  46802. 

Lincoln  National  International  Fund, 
Inc.  [FUe  No.  811-6233] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  30, 
2003,  appUcant  distributed  all  of  its 
assets  to  its  shareholders  based  on  net 
asset  value  pursuant  to  an  agreement 
approved  by  the  applicant's 
shareholders  to  reorganize  applicant, 
along  with  certain  other  Lincoln 
National  funds,  from  a  Maryland 
corporation  into  a  series  of  a  Delaware 
business  trust.  Aggregate  expenses  of 
approximately  $42,901.00  were  incurred 
in  connection  with  the  reorganization 
and  merger,  and  were  allocated  to 
applicant  prior  to  May  1,  2003,  and  to 
the  Intemational  Fund  (acquiring  fund), 
a  series  of  the  Lincoln  Variable 
Insurance  Products  Trust,  as  of  May  1, 
2003,  and  thereafter. 

Filing  Dates:  The  application  was 
filed  on  May  23,  2003,  and  amended  on 
August  1.  2003. 

Applicant's  Address:  1300  South 
Chnton  Street,  Fort  Wayne,  IN  46802. 

Lincoln  National  Equity-Income  Fund, 
Inc.  (FUe  No.  811-8126] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  30, 
2003,  applicant  distributed  all  of  its 
assets  to  its  shareholders  based  on  net 
asset  value  pursuant  to  an  agreement 
approved  by  the  applicant's 
shareholders  to  reorganize  applicant, 
along  with  certain  other  Lincoln 
National  funds,  from  a  Maryland 
corporation  into  a  series  of  a  Delaware 
business  trust.  Aggregate  expenses  of 
approximately  $42,901.00  were  incurred 
in  connection  with  the  reorganization 
and  merger,  and  were  allocated  to 
applicant  prior  to  May  1,  2003,  and  to 
the  Equity-Income  Fimd  (acquiring 
fund),  a  series  of  the  Lincoln  Variable 
Insurance  Products  Trust,  as  of  May  1 , 
2003,  and  thereafter. 

Filing  Dates:  The  apphcation  was 
filed  on  May  23.  2003,  and  amended  on 
August  1,  2003. 

Applicant's  Address:  1300  South 
Clinton  Street,  Fort  Wayne,  IN  46802. 
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For  the  Commission,  bv  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority- 
Margaret  H.  McFarland, 
Deput\-  Sfcretan 
[FR  Doc.  0,3-249.SO  Filed  1O-1-03;  8:45  am] 

BIUJNG  COOe  MI(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-48540;  File  No.  SR-CBOE- 
2003-31] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  Audit  Committee 
Requirements  Applicable  to 
Companies  Listing  Non-Option 
Securities 

September  25.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"),'  and  Rule  19b-4 
thereunder,-  notice  is  hereby  given  thct 
on  July  11,  2002,  the  Chicago  Board 
Options  Exchange,  Inc  ( "CBOE "  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1,  II,  and 
III  below,  which  Items  have  been 
prepared  by  CBOE  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CBOE  proposes  to  amend  certain  non- 
option  listing  rules  of  the  Exchange  in 
response  to  the  adoption  of  Rule  lOA- 
3  of  the  Exchange  Act. '  Below  is  the  text 
of  the  proposed  rule  change  Proposed 
new  language  is  italicized;  deletions  are 
in  brackets 

Rule  31.7     Securities  of  Foreign  Issuers 

(1)  No  change. 

(2)  The  Exchange  will  consider  the 
law,  and  commercial  and  business 
practice  of  the  applicants  domicile  in 
evaluating  (A)  the  election  and 
composition  of  its  Board  of  Directors,  to 
the  txtent  such  law.  and  commercial 
and  business  practice  with  respect  to 
the  election  and  composition  of  its 
Board  of  Directors  is  consistent  with  the 
federal  securities  laws,  including,  but 
not  limited  to,  Rule  lOA-3  of  the 
Securities  Exchange  Act  of  1934.  as 


amended,  (B)  shareholder  approval  and 
quorum  requirements  for  meetings,  and 
(C)  the  issuance  of  quarterly  earnings 
statements. 

(3)-(5)  No  change. 
***** 

Rule  31.10     Independent  Directors 

The  Exchange  requires  an  issuer  to 
have  at  least  two  independent  directors. 
For  purposes  of  this  section, 
"independent  director"  shall  mean  a 
person  other  than  an  officer  or  employee 
of  the  company  or  its  subsidiaries  or  any 
other  individual  having  a  relationship 
which,  in  the  opinion  of  the  board  of 
directors,  would  interfere  with  the 
exercise  of  independent  judgment  in 
carrying  out  the  responsibilities  of  a 
director  The  issuer  shall  maintain  an 
audit  committee  HI  composed  of  such 
independent  directors|.l  and  (iij  that 
complies  with  the  listing  standards  set 
forth  in  Rule  lOA-3  of  the  Securities 
Exchange  Act  of  1934,  as  amended 
P'Exchange  Act"!  If  a  member  of  the 
audit  committee  ceases  to  be 
independent  in  accordance  with  the 
requirements  of  Exchange  Act  Rule 
lOA-3  for  reasons  outside  the  member's 
reasonable  control,  that  person,  with 
written  notice  to  the  Exchange,  may 
remain  an  audit  committee  member  of 
the  listed  issuer  until  the  earlier  of  the 
next  annual  shareholders  meeting  of  the 
listed  issuer  or  one  year  from  the 
occurrence  of  the  event  that  caused  the 
member  to  be  no  longer  independent. 


'15  use.  78s(b)(l). 

M7CFR240  19b-4 

1 17  CFR  240  lOA-3   See  Securities  Exchange  Act 
Release  No  47137  (January-  8.  20031  68 
FR  (date) 


Rule  31.94     Suspension  and  Delisting 
Policies 

(A)-(I)  No  change. 
*   '   *  Interpretations  and  Policies 

01     With  respect  to  an  issuer  that 
does  not  comply  with  the  requirements 
of  Rule  U)A-3  of  the  Securities 
Exchange  Act  of  1934.  as  amended,  as 
set  forth  in  Rule  31  10,  the  Exchange 
shall  remove  from  listing  the  securities 
of  such  issuer. 
***** 

Rule  31.96     Notices  to  Exchange 

(A)  No  change. 

(B)  Changes  in  Officers  or  Directors. 

A  listed  company  is  required  to  notify 
the  Exchange  promptly  (and  confirm  in 
writing)  HI  of  any  changes  of  officers  or 
directors  and  liij  after  an  executive 
officer  of  the  listed  company  becomes 
aware  of  any  matehcri  noncompliance 
by  the  listed  company  with  the 
requirements  of  Rule  lOA-3  of  the 
Securities  E.xchange  Act  of  1934,  as 
amended 

(C)-(G)  No  change. 


Rule  31.97    [Reserved  for  additional 
original  listing  standards. I 

***** 

Forms  for  Listing 
***** 

Form  1 

***** 

Listing  Agreement 

(the  "Company"),  in 

consideration  of  the  listing  of  its 
securities,  hereby  agrees  with  the 
Chicago  Board  Options  Exchange, 
Incorporated  (the  "Exchange"),  that  it 
will: 

1 .  Promptly  notify  the  Exchange  of  the 
following: 

(a)  changes  in  the  general  character  or 
nature  of  its  business,  its  principal 
executive  officers,  directors,  its 
independent  public  accountants,  its 
transfer  agent  or  registrar  and  material 
noncompliance  by  the  listed  company 
with  Rule  lOA-3  of  the  Securities 
Exchange  Act  of  1934,  as  amended 
(  "Exchange  Act"),  after  an  executive 
officer  becomes  aware  of  such 
noncompliance; 

(b)-{k)  No  change. 

(2)-(27)  No  change. 

(28)  Comply  with  Exchange  rules, 
policies  and  procedures  as  in  effect  and 
as  they  may  be  amended  from  time  to 
time  and  with  the  requirements  of 
Exchange  Act  Rule  lOA-3. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  Ihe  Commission, 
CBOE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  CBOE  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Exchange  Act  Rule  10A-3(a)(l) 
provides  that  the  "rules  of  each  national 
securities  exchange  registered  pursuant 
to  section  6  of  the  [Exchange]  Act  (15 
U.S.C.  78f)  must,  in  accordance  with  the 
provisions  of  [Exchange  Act  Rule  lOA- 
3],  prohibit  the  initial  or  continued 
listing  of  any  security  of  an  issuer  that 
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is  not  in  compliance  with  the 
requirements  of  any  portion  of 
paragraph  Cb)  or  (c)  of  [Exchange  Act 
Rule  lOA-3]."  Exchange  Act  Rule  lOA- 
3fb)  contains  new  requirements  for  an 
issuer's  audit  committee  and  Exchange 
Act  Rule  10A-3(c)  provides  general 
exemptions  from  the  requirements  of 
Exchange  Act  Rule  lOA-3.  Exchange 
Act  Rule  10A-3(a)(5)(ii)  requires  CBOE 
to  propose  new  rules  or  rule 
amendments  that  comply  with 
Exchange  Act  Rule  lOA-3  no  later  than 
July  15,  2003. 

CBOE  Rules  31.5—31.16  contain  the 
criteria  for  the  original  listing  of  an 
applicant's  non-option  securities  on 
CBOE.  In  particular,  CBOE  Rule  31.7 
provides  that  with  respect  to  foreign 
issuers.  CBOE  will  consider  the  law, 
and  commercial  and  business  practice 
of  the  foreign  issuer's  domicile  in 
evaluating  the  election  and  composition 
of  the  foreign  issuer's  Board  of 
Directors.  CBOE  proposes  to  add  a 
proviso  that  makes  clear  CBOE's 
intention  to  consider  the  law,  and 
commercial  and  business  practice  of  the 
foreign  issuer's  domicile  only  if  such 
law  and  practices  are  consistent  with 
federal  securities  laws,  including 
Exchange  Act  Rule  lOA-3.  CBOE  also 
proposes  to  amend  another  original 
listing  criterion,  CBOE  Rule  31.10. 
which  currently  provides  in  part  that 
"the  issuer  shall  maintain  an  audit 
committee  composed  of  *   *   * 
independent  directors."  To  comply  with 
Exchange  Act  Rule  lOA-3,  CBOE 
proposes  to  amend  the  quoted  language 
above  in  CBOE  Rule  31.10  by 
incorporating  by  reference  the  listing 
standards  set  forth  in  Exchange  Act  Rule 
lOA-3.  Specifically,  the  proposed 
language  in  CBOE  Rule  31.10  provides 
in  part  that  "the  issuer  shall  maintain  an 
audit  committee  (i)  composed  of  such 
independent  directors  and  (ii)  that 
complies  with  the  listing  standards  set 
forth  in  Rule  lOA-3  of  the  Securities 
Exchange  Act  of  1934,  as  amended." 
CBOE  proposes  to  amend  the  listing 
agreement  on  CBOE  Form  1  so  that  it 
conforms  to  the  proposed  language  set 
forth  above  in  CBOE  Rule  31.10. 
Proposed  CBOE  Rule  31.10  also 
incorporates  the  language  set  forth  in 
Exchange  Act  Rule  10A-3(a)(3)  to 
.satisfv  the  requirement  that  CBOE 
provides  appropriate  procedures  for  an 
issuer  to  have  an  opportunity  to  cure 
any  defects  that  would  be  the  basis  for 
the  prohibition  of  listing  the  securities 
of  such  issuer  under  Exchange  Act  Rule 
lQA-3(a). 

CBOE  proposes  to  add  an 
interpretation  to  CBOE  Rule  31.94  that 
revises  one  of  CBOE's  delisting  policies 
in  order  to  comply  with  Exchange  Act 


Rule  lOA-3.  The  revision  is  required 
because  CBOE  Rule  31.94(B)(d) 
currently  permits  CBOE's  Board  of 
Directors  to  use  its  discretion  in 
deciding  whether  to  delist  an  issuer's 
non-option  securities  from  trading 
when,  in  the  opinion  of  CBOE,  "the 
issuer  has  failed  to  comply  with  its 
listing  agreements  "  with  CBOE. 
Exchange  Act  Rule  10A-3(a)(l)  makes 
clear  that  an  exchange  may  not  use 
discretion  in  deciding  whether  to  delist 
a  non-option  security  of  an  issuer  that 
does  not  comply  with  Exchange  Act 
Rule  lOA-3. 

Exchange  Act  Rule  10A-3{a){4) 
provides  that  the  rules  required  by 
Exchange  Act  Rule  10A-3(a)(l)  and  (2) 
must  include  a  requirement  that  a  listed 
issuer  must  notify  CBOE  promptly  after 
an  executive  officer  of  the  listed  issuer 
becomes  aware  of  any  material 
noncompliance  by  the  listed  issuer  with 
the  requirements  of  Exchange  Act  Rule 
lOA-3.  Proposed  Rule  31.96(B)  and  the 
listing  agreement  on  CBOE  Form  1  are 
amended  to  reflect  this  requirement. 

The  proposed  rule  change  reserves  a 
new  rule,  proposed  CBOE  Rule  31.97,  to 
incorporate  additional  and  enhanced 
original  listing  standards  for  the  listing 
of  non-option  securities  on  the 
Exchange.  CBOE  understands  that  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  and  the  New 
York  Stock  Exchange,  Inc.  ("NYSE") 
have  filed  rule  proposals  with  the 
Commission  that  strengthen  their  listing 
standards  by  enhancing  corporate 
governance  requirements  for  listed 
entities.''  Following  the  Commission's 
approval  of  these  rule  proposals,  CBOE 
intends  to  submit  a  rule  proposal  to  the 
Commission  to  adopt  substantially 
similar  changes  to  CBOE's  original 
listing  rules.  For  example,  consistent 
with  the  listing  standards  that  are 
adopted  by  NYSE  and/or  NASD.  CBOE 
intends  to  revise  its  original  listing  rules 
to.  among  other  things,  further  address 
(i)  independent  director  representation 
on  the  issuer's  Board  of  Directors:  (ii) 
independent  director  representation  on 
the  issuer's  nominating  and 
compensation  committees:  (iii) 
shareholder  approval  requirements  of 
equity-compensation  plans,  (iv) 
corporate  governance  guidelines  of 
issuers;  (v)  issuer  codes  of  business 
conduct  and  ethics;  and  (vi)  the 
definition  of  "independent"  that  is 


•*  See  Securities  Exchange  Act  Release  No.  34- 
47516  (March  17,  2003).  68  FR  14451  (March  25. 
2003)  (noticing  SR-NASD-2002-141)  and 
Securities  Exchange  Act  Release  No.  34-47672 
(April  11,  2003),  68  FR  19051  (April  17.  2003) 
(noticing  SR-NYSE-2002-33). 


currently  provided  for  in  CBOE  Rule 
31.10. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Exchange  Act,"'  in 
general,  and  furthers  the  objectives  of 
Sections  6(b)(5)  of  the  Exchange  Act.  "^ 
in  particular,  in  that  it  should  promote 
just  and  equitable  principles  of  trade, 
serve  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  protect  investors  and  the 
public  interest. 

B.  Self-Regulaton^ Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessan,"  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commissioa  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will:    " 

(A)  By  order  approve  such  rule 
change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary',  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 


ISU.S.C.  78f(b) 
•15U.S.C.  78flb)(5) 
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chdngt'  that  arr  filtni  u  ith  the 
Commission,  and  all  written 
communications  relating  tn  the 
proposed  rule  change  hetween  the 
Commissiim  and  an\'  jierson.  other  than 
those  that  ma\  be  \sithheitl  from  the 
public-  in  accordance  with  tiie 
provisions  of  5  L'.S.CL  .t52.  will  be 
available  for  in.spection  and  copving  in 
the  (Commission's  Public  Reference 
Room.  ( Jipies  of  sui  h  hliiig  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-(:B()E-J0(J3-.n  and  should  be 
submitted  bv  October  23.  2()0J. 

Kor  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

duthoriiv  " 

Margaret  H.  McFariand. 

Deputy  SecreUin' 

IFR  Dnr  (H-2n01.1  Filed  10-1-03;  a:4.5  ami 

BILLING  CODE  3010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48538;  File  No.  SR-PCX- 
2002-01] 

Self  Re<|Ulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  3  to  the  Proposed  Rule  Change  by 
the  Pacific  Exchange.  Inc..  Relating  to 
Procedures  for  Obvious  Errors  in 
Options  Transactions 

September  25,  2003. 

I.  Introduction 

(Jn  Idiiuary  .i,  20U2.  the  Pacific 
Exchange,  Inc.  ("PCX"  or  'ExchangR") 
filed  with  the  Securities  and  Exc:hange 
Ciommission  ('SEC'  or  "Commission"). 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange"  Act  of  1934 
(  "Act"),'  and  Rule  19b-4  thereunder,- a 
proposed  rule  change  to  adopt  an 
obvious  error  rule  for  options 
transac:tions  On  lulv  28.  201)3.  the 
Exchange  submitted  .Amendment  No.  1 
to  the  proposed  rule  change. '  On 
August  8.  2003,  the  Exchange  submitted 
.\mendment  No.  2  to  the  proposed  rule 
change  ^  The  proposed  rule  change,  as 


irt:rR200  30-3(a)(12). 

■15  use.  78s(b|(l). 

M7CFR  240  iqb-4. 

^  Sec  Letter  from  Mai  S.  Shiver.  Senior  Attorney, 
RegulaKiry-  Pnlicy.  Exchange,  to  Nancy  I  Sanow. 
.\ssist:uit  Director.  Division  of  Market  Regulation 
(■'Division").  Conunission,  dated  July  25.  2003 
("■.\men(imenl  No.  1")  Amendment  No.  1 
<iuperse(ies  and  replaces  the  proposed  rule  change 
in  Its  pntiretv 

^  .SVe  Letter  from  Mai  S.  Shiver,  Senior  Attorney, 
Regulatory  Policy,  Exchange,  to  Nancy  J.  Sanow. 


amended,  was  published  for  comment 
in  the  Federal  Register  cui  .August  22, 
200, i     The  Ciunniission  did  not  receive 
an\  I  fimments  on  the  proposed  rule 
change  On  .September  IH.  2003.  the 
I't!.\  filed  .\niendiiient  No.  3  to  the 
fiioposeci  rule  c:}iange.''  This  order 
appro\es  the  proposed  rub?  change,  as 
amended,  grants  ace  elerated  apprcnal  to 
Amendment  No   3.  and  solicits 
comments  from  interested  persons  on 
that  lUii'Midiiii'nt. 

II,  Discus.sion  and  Comnii.s.sion 
Findings 

The  Commission  li.is  re\ie\\ed 
carefully  the  proposed  rule  change  and 
finds  that  tiie  proposed  lule  e:hange  is 
consistent  with  the  recpiireiiients  of  the 
.Ac  t  and  the  rules  and  regulations 
thereundt;r  applicable  to  a  national 
securities  exchange.'  In  parlicuhir.  the 
Commission  finds  that  the  proposed 
rule  change  is  c:onsistent  with  section 
6(b)(5)"  of  the  Act.  which  requires  tJiat 
the  rules  of  an  exc;haiige  be  designed  to 
prevent  fraudulent  .ind  manipulative 
acts  anc4  prac  tices.  to  promote  just  and 
equitable  princi[i|es  ot  trade,  to  remove 
impcidimeiits  to  ,\mi  perfect  the 
mechanism  tor  a  tree  and  open  market 
Old  a  iMtional  nuirket  s\stem.  and.  in 
gener.il.  to  pmtei  t  investors  and  the 
public    interest   ' 

The  (iommission  c  onsiders  that  in 
most  circumstances  trades  that  are 
executeci  between  parties  should  be 
honored.  On  rare  occasions,  the  [irice  of 
the  executed  trade  indicates  an 
"obvious  error"  ma\-  exist,  suggesting 
diat  it  is  unrealistic:  to  t>xpect  that  the 
parties  to  the  trade  had  come  to  a 
meeting  of  the  minds  regarding  the 
terms  of  the  transaction.  In  the 
Commissions  view,  the  determination 
of  whether  such  an  ■"obvious  error"  has 
occurred  should  be  b.ised  on  specific 
and  objective  criteria  and  subjec:t  to 


Assistant  Director.  Division,  Commission,  dated 
August  7,  200;t  (•■Amemlmenl  No.  2").  Amendment 
No.  2  supersedes  and  replaces  the  proposed  rule 
change  and  Amendment  No   1  in  their  entirely. 

■  See  Securities  Exchange  Act  Release  No.  48342 
(August  14,  2003).  68  FR  50820  (August  22,  2003) 
(  "Notice"). 

'■  See  Letter  from  Mai  S.  Shiver.  Senior  Attorney, 
Regulator)'  Policy,  Exchange,  to  Nancy  j  Sanowr, 
Assistant  Director,  Division,  Commission,  dated 
September  15,  2003  ("Amendment  No  3').  In 
.■Kmendmenl  No  3,  the  Exchange  amended 
proposed  Pf:X  Rule  fi  87(g)(2)(E|  lo  .  larifv-  a 
provision  relating  to  the  determinaliun  of  an 
obvious  price  error  and  ameni'ed  proposed  PCX 
Rule  6.87(g)(2)(C;)  to  clarify-  the  defiiiiliun  uf 
"parity  '■ 

'  For  a  description  of  the  proposed  rule  change, 
sec  Notice,  supra,  n.4. 

"15  use.  78flb)(5). 

''In  approving  this  proposed  rule  chaiigc  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(0. 


specific  and  objective  procedures.  The 
Commission  believes  that  the  PCX's 
proposed  obvious  error  rule  establishes 
specific  and  objective  criteria  for 
determining  when  a  trade  is  an 
"obvious  error."  The  Commission  also 
believes  that  the  proposal  establishes 
specific  and  objective  procedures 
governing  the  adjustment  or 
nullification  of  such  trade.  In  addition, 
the  Commissicjn  notes  that  several 
provisions  of  the  PCX  obvious  errcjr  rule 
proposal,  as  amended,  are  substantiallv 
similar  to  proposed  rule  changes 
submitted  by  the  Chicago  Board  Options 
Exchange,  Inc:.  and  International 
Scjcurities  Exchange,  Inc.,  which  the 
Commission  has  approved.'" 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  3  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  cif  notice  thereof  in  the        • 
Federal  Register.  Amendment  No.  3 
does  not  make  any  substantive  changes 
to  the  proposed  rule  text.  It  simply 
clarifies  the  determination  of  an  obvious 
pric:e  error  and  the  definition  of  a 
transaction  executed  below  paritv. 
Therefore,  '.he  Commission  believes  that 
granting  acci>lerated  approval  of 
Amendment  No.  3  is  appropriate  and 
consistent  with  section  6(b)(5)' '  and 
section  19(b)'-  of  the  Act. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
3,  including  whether  Amendment  No.  3 
is  consistent  with  the  Act,  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretarv. 
Securiti(!S  and  Exchange  Commissicm, 
450  Fifth  Street,  NW..  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsecpient  amendments,  all  written 
statements  with  respect  to  the  proposal 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposal  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordanc:e  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  c:op\ing  at  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
a\  ailable  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange,  All 
submissions  should  refer  to  File  No. 


"See  .Se(unlii!s  Ex(  hangp  Act  Keleasr  No  47(i28 
(April  3,  2003).  HH  t-'R  17697  (April  10.  2003)  (SR- 
CBOE-00-55);  .Securities  Exchange  .\c\  Release  Nii 
48047  dune  26,  2003).  68  FR  39604  (lulv  2.  2003) 
(SK-ISE-2003-10) 

"15  use;   •■8I(())(5) 

•M5  U.S.C.  78s(b). 
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SR-PCX-2002-01  and  should  be 
submitted  by  October  23.  2003. 

rv.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal,  as 
amended,  is  consistent  with  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-PCX-2002- 
01),  as  amended,  be,  and  hereby  is, 
approved,  and  that  Amendment  No.  3  to 
the  proposed  rule  change  be,  and  hereby 
is,  approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-24951  Filed  10-1-03;  8:45  am] 

BILUNG  CODE  801(>-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaater#3551] 

State  Of  Delaware 

As  a  result  of  the  President's  major 
disaster  declaration  on  September  23, 
2003, 1  find  that  New  Castle  County  in 
the  State  of  Delaware  constitutes  a 
disaster  area  due  to  damages  caused  by 
Tropical  Storm  Henri  occurring  on 
September  15,  2003.  Applications  for 
loans  for  physical  damage  as  a  result  of 
this  disaster  may  be  filed  until  the  close 
of  business  on  November  24,  2003  and 
for  economic  injury  until  the  close  of 
business  on  June  23,  2004  at  the  address 
listed  below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  1  Office, 
360  Rainbow  Blvd.,  South  3rd  Fl., 
Niagara  Falls,  NY  14303-1192. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Kent  County 
in  the  State  of  Delaware;  Cecil  and  Kent 
Counties  in  the  State  of  Maryland; 
Gloucester  and  Salem  Coimties  in  the 
State  of  New  Jersey;  and  Chester  and 
Delaware  Counties  in  the 
Commonwealth  of  Pennsylvania. 

The  interest  rates  are: 


For  Physical  Damage: 

Homeowners  with  Credit  Avail- 
able Elsewhere 

Homeowners  without  Credit 
Available  Elsewhere 


Percent 


Percent 

Businesses  with   Credit  Avail- 
able Elsewtiere 

6.199 

Businesses  and  Non-Profit  Or- 
ganizations    without     Credit 
Available  Elsewhere        

3.100 

Others  (Including  Non-Profit  Or- 
ganizations) with  Credit  Avail- 
able Elsewhere 

5.500 

For  Economic  Injury: 
Businesses  and  Small  Agricul- 
tural    Cooperatives     without 
Credit  Available  Elsewhere  ... 

3.100 

5.125 
2.562 


"15U.S.C.  78s(b)(2). 
'M7CFR200.30-3(a)(12). 


The  number  assigned  to  this  disaster 
for  physical  damage  is  355108.  For 
economic  injury  the  number  is  9X1300 
for  Delaware;  9X1400  for  Maryland; 
9X1500  for  New  Jersey;  and  9X1600  for 
Pennsylvania. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  September  24,  2003. 
Cheri  L.  Cannon, 

Acting  Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  03-25033  Filed  10-1-03;  8:45  am] 

BILUNG  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  Injury  Disaster 
#9X06] 

State  of  Oregon 

Deschutes  and  Jefferson  Counties  and 
the  contiguous  counties  of  Crook, 
Harney,  Klamath,  Leike,  Lane,  Liim. 
Marion,  Wasco  and  Wheeler  in  the  State 
of  Oregon  constitute  an  economic  injury 
disaster  area  as  a  result  of  a  wildfire 
known  as  the  B  &  B  Complex  wildfire 
that  began  on  August  19,  2003  and 
continues  to  burn.  The  wildfire  caused 
the  closure  of  Highway  20/126  for 
approximately  two  weeks  and  has 
caused  several  businesses  to  suffer 
substantial  economic  losses.  Eligible 
small  businesses  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  injury  assistance  for  this 
disaster  until  the  close  of  business  on 
June  28,  2004  at  the  address  listed 
below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  4  Office, 
P.O.  Box  13795.  Sacramento.  CA  95853- 
4795. 

The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  3.100  percent. 

The  number  assigned  for  economic 
injury  for  this  disaster  is  9X0600. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 


Dated:  September  26,  2003. 
Hector  V.  Barreto, 

Administrator. 

[FR  Doc.  03-25031  Filed  10-1-03;  8:45  am) 

BILLING  CODE  802S-01-P 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3546] 

Commonwealtti  of  Virginia 
(Amendment  #2) 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective 
September  22,  2003,  the  above 
numbered  declaration  is  hereby 
amended  to  include  the  Independent 
Cities  of  Bedford,  Buena  Vista, 
Charlottesville,  Fredericksburg, 
Harrisonburg,  Lynchburg,  Manassas, 
Manassas  Park,  and  Winchester,  and  the 
counties  of  Albemarle,  Amelia, 
Amherst,  Appomattox,  Bedford, 
Buckingham,  Campbell,  Charlotte, 
Clarke,  Culpeper,  Cumberland, 
Dinwiddie,  Fauquier,  Frederick,  Greene, 
Hedifax,  Hanover,  King  George,  King 
William,  King  and  Queen,  Louisa, 
Loudoun,  Lunenburg,  Madison,  Nelson, 
New  Kent,  Nottoway,  Pittsylvania, 
Powhatan,  Prince  Edward, 
Rappahannock,  Rockingham, 
Shenandoah,  and  Warren  in  the 
Commonwealth  of  Virginia  as  disaster 
areas  due  to  damages  caused  by 
Hurricane  Isabel  occurring  on 
September  18,  2003  and  continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Franklin.  Henr\',  and  Roanoke  in  the 
Commonwealth  of  Virginia;  Berkeley, 
Hampshire.  Hardy,  Jefferson,  and 
Morgan  Counties  in  the  State  of  West 
Virginia;  Frederick  and  Washington 
Counties  in  the  State  of  Mar\'land:  and 
Caswell,  Person,  and  Rockingham 
Counties  in  the  State  of  North  Carolina 
may  be  filed  until  the  specified  date  at 
the  previously  designated  location.  All 
other  counties  contiguous  to  the  above 
named  independent  cities  and  primary' 
counties  have  been  previously  declared. 

All  other  information  remains  the 
same.  i.e..  the  deadline  for  filing 
applications  for  physical  damage  is 
November  17.  2003,  and  for  economic 
injury  the  deadline  is  June  18,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 
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Datfii   Septt-nibtT  Jt   JOd  * 

Cheri  L.  Cannon. 

Aftuiii  As>ni  iiiif  A'Iniini'itratnr  for  Disaster 
A^sistimif 

!KK  D()(    I)  !-25032  Filed  10-1-03:  8:45  ani| 

BILUNG  CODE  8025-01   P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #P017] 

State  of  West  Virginia 

As  d  result  i)t  thf  F'r''>i(l>'nt's  mdjnr 
disaster  declaration  fur  Piililu 
Assistance  on  Scptfinhfi  2  t,  JOO  t  thf 
U.S.  Small  Busin('s>  Adnmustratmn  :< 
activating  its  disaster  In.in  [irin^raiii  nnU 
for  private  ncjn-prdfit  uri^ani/.itinii-,  th.it 
provide  essential  ser\  u  es  i  it  .1 
governmental  nature    I  find  that 
Berkeley.  Cirant.  Hampshire,  Hardv. 
Jefferson.  Mineral.  Morgan.  Pendleton. 
Randolph  and  Tucker  (bounties  in  the 
State  of  West  Virginia  constitute  a 
disaster  area  due  to  damages  caused  1)\ 
Hurru:ane  Isabel  occurring  on 
September  18.  200.^  and  (  ontinumg 
Applications  for  loans  for  phvsu  al 
damage  as  a  result  of  this  disaster  inav 
be  filed  until  the  close  of  business  on 
November  24.  2003  at  the  address  listed 
below  or  other  locallv  annouiii  ed 
locations:  I'  S  Small  Business 
Administration.  Disaster  Area  1  Office. 
360  Rainbow  Blvd..  S(juth,   ird  Floor 
Niagara  Falls,  \V  14.30.1 

The  interest  rates  are: 

I    Percent 

■ — . 1 

For  Ptiysical  Damage  ! 

Non-Profit    Organizations    with-  I 

out     Credit    Available     Else- 

wfiere  3  100 

Non-Profrt     Organizations     Aith 

Credit  Available  Elsewhere  ...  5.500 


The  number  assigned  to  this  disaster 
for  physical  damage  is  P01708. 

(Catalog  I  if  FHilfrnl  Dnmestic  Assistance 
Program  Nos   t4()()h| 

Ddlf-d   SeplemhtT  25.  2003. 
Cheri  L.  Cannon. 

Acting  Assoi  uitf  Administrator  for  Disaster 

A:>sistoncp 

(FR  Dor  03-25034  Filed  10-1-O3;  8:45  am] 

BILLING  CODE  8025-01  -P 


DEPARTMENT  OF  STATE 

[Public  Notice  4502j 

Bureau  of  Political-Military  Affairs;  30- 
Day  Notice  of  Proposed  Information 
Collection:  Form  DS-~4028,  Request  for 
Approval  of  Technical  Assistance 
Agreement  Cover  Letter;  Form  DS- 
4029,  Request  for  Approval  of 
Technical  Assistance  Agreement;  0MB 
Control  Numtier  1405-0148 

agency:  Dep.irtiiieiil  ot  State. 
ACTION:  Notice. 

SUIMMARY:  The  Department  of  Stat(>  has 

sulimitted  the  tollowing  information 
1  I  iliei  tion  reijuest  to  the  Office  of 
M.in<ii^ement  and  Budget  (OMB)  for 
.ippro\,d  i!i  ai  1  ordaiK  e  with  the 
Paperwork  Kedui  tion  .-Xct  of  m4.T, 
Ijiiiuneiits  sfmuld  he  submitted  to  OMB 
witiiin  ill  da\s  ot  the  public  ation  of  this 
notic  e 

The  following  summari/f's  the 
information  collei  tion  proposal 
sulunitted  to  OMB 

/  \  pr  nl  Hfijufst   Kxtension  of  a 
CurreiitU    \p[)rovt'd  (iolh-ction. 

OniiUKitmi^  Ofticr:  Bureau  of 
Political-.Militarv  .Affairs.  Directorate  of 
Defense  TrideCiiitrols.  PM/DDTC. 

litlf  lit  Inti  Tnuitiiin  dollmtion: 
Ke(iuest  toi  .-\p[)ro\al  of  Technical 
AssistcUK  e  .Agreement  (iover  Letter  and 
Request  for  .Approval  of  Technical 
Assistance  Agreement. 

Frf'quf'ru  V  On  occasicm. 

Form  \'unihrr  DS-4()28  and  DS- 
4029. 

Respondents.  Businesses. 

Estimated  Number  of  Respondents: 
13. 

Average  //ours  I'm  Hi'sfxui'^f':  2  hours. 

Total  Estimated  Burden:  2.000  hours. 
(Total  Estimated  Burden  based  on 
number  of  forms  received  per  vear  ) 

f'uhlu   (  omments  are  being  solicited 
tu  permit  the  agerw  \  to 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  inform, itiim  will  have 
practu.al  utilit\ 

•  Evaluate  the  a(  curacv  of  the 
agencv's  estimate  of  the  burden  of  the 
collection,  including  the  validitv  of  the 
ineMiodologN  ,uid  assumptions  used 

•  hnhaiii  e  the  (jualitv,  utility,  and 
clantv  of  the  mtormation  to  be 
collected 

•  Minimi/e  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  ot  the  proposeil  information 


collection  and  supporting  documents 
may  be  obtained  from  Michael  T.  Dixon, 
Director.  Office  of  Defense  Trade 
Controls  Management.  Directorate  of 
Defense  Trade  Controls.  Bureau  of 
Political-Militarv  Affairs,  SA-1.  Room 
H1200.  2401  E  Street.  NW..  Washington. 
DC;  20.522-0112:  (202)  663-2700.  Public 
comments  and  questions  should  be 
directed  to  State  Department  Desk 
Officer.  Office  of  Information  and 
Regulatorv  Affairs.  Office  of 
Managtmient  and  Budget  (OMB). 
Washington.  DC:  20530.  who  may  be 
reached  on  (202)  395-3897. 

Dated   Seplember  16.  2003. 
Gregory  M.  Suchan, 

Drj)ut'As'.isl<int  Sf(Tt'tar\'  for  Defense  Trade 
(-'()n(ro/,s.  Bureau  of Politiral-Miiitnr%-  Affairs. 
Dfpartnwnt  ot  State 

iFK  U()(    03-2.5022  Filed  10-1-03;  8;4.t  din] 
BILLING  CODE  4710-25-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4501] 

Redesignation  of  Foreign  Terrorist 
Organizations 

Pursuant  to  section  219  of  the 
Immigration  and  Nationality  Act,  as 
amended.  8  II.S.C.  1189.  the  Secretary 
of  State  or  the  Deputy  Secretary  of  State, 
in  consultation  with  the  Secretary  of  the 
Treasury  and  the  Attorney  General, 
hereby  redesignates,  effective  October  2, 
2003.  the  following  organizations  as 
foreign  terrorist  organizations: 

Abu  Nidal  Organization 

Also  known  as  ANO 

Also  known  as  Black  September 

Also  known  as  the  Fatah  Revolutionary 

Ciouncil 
Also  known  as  the  Arab  Revolutionary 

C'ouncil 
Also  known  as  the  Arab  Revolutionary 

Brigades 
Also  known  as  the  Revolutionary 

Organization  of  Socialist  Muslims 

Abu  Sayyaf  Group 

Also  known  as  Al  Harakat  Al  Islamiyya 

Armed  Islamic  Group 

Also  known  as  GIA 

Also  known  as  Groupement  Islamique 

Arme 
.Also  known  as  Al-Jama'ah  al-lslamiyah 

al-Musallah 

Aum  Shinrikyo 

Also  known  as  Aleph 
Also  known  as  Aum  Supreme  Truth 
Also  known  as  A.l.C.  Sogo  Kenkyusho 
Also  known  as  A.l.C.  Comprehensive 
Research  Institute 
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Basque  Fatherland  and  Liberty 

Also  known  as  Euzkadi  Ta  Askatasuna 

Also  known  as  ETA 

Also  known  as  Batasuna 

Also  known  as  Euskal  Herritarrok 

Also  known  as  Herri  Batasuna 

Also  known  as  Ekin 

Also  known  as  K.A.S. 

Also  known  as  Xaki 

Also  known  as  Jarrai-Haika-Segi 

Also  known  as  Askatasuna 

Gama'a  al-Islamiyya 

Also  known  as  the  Islamic  Group 
Also  known  as  IG 
Also  known  as  al-Gama'at 
Also  known  as  Islamic  Gama'at 
Also  known  as  Egyptian  al-Gama'at  al- 
Islamiyya 
Also  known  as  GI 


HAMAS 

Also  known  as 

Movement 
Also  known  as 

al-Islamiya 
Also  known  as 
Also  known  as 
Also  known  as 
Also  known  as 

Brigades 
Also  known  as 

Forces 
Also  known  as 

Battalions 
Also  known  as 

Brigades 
Also  known  as 

Forces 
Also  known  as 

Battalions 


the  Islamic  Resistance 

Harakat  al-Muqawama 

Students  of  Ajryash 
Students  of  the  Engineer 
Yahya  Ayyash  Units 
Izz  Al-Din  Al-Qassim 

Izz  Al-Din  Al-Qassim 

Izz  Al-Din  Al-Qassim 

Izz  al-Din  Al-Qassam 

Izz  al-Din  Al-Qassam 

Izz  al-Din  Al-Qassam 


Harakat  ul-Mujahideen 

Also  known  as  HUM 

Also  known  as  Harakat  ul-Ansar 

Also  known  as  HUA 

Also  known  as  Jamiat  uI-Ansar 

Hizballah 

Also  known  as  the  Party  of  God 
Also  known  as  Islamic  Jihad 
Also  known  as  Islamic  Jihad 

Organization 
Also  known  as  Revolutionary  Justice 

Organization 
Also  knowm  as  Organization  of  the 

Oppressed  on  Earth  ^ 

Also  known  as  Islamic  Jihad  for  the 

Liberation  of  Palestine 
Also  known  as  Organization  of  Right 

Against  Wrong 
Also  known  as  Ansar  Allah 
Also  known  as  Followers  of  the  Prophet 

Muhammed 

al-Jihad 

Also  known  as  Egyptian  al-Jihad 

Also  known  as  New  Jihad 

Also  known  as  Egyptian  Islamic  Jihad 


Also  known  as  Jihad  Group 
Kahane  Chai 

Also  known  as  Kach 

Also  known  as  Kahane  Lives 

Also  known  as  the  Kfar  Tapuah  Fund 

Also  known  as  The  Judean  Voice 

Also  known  as  The  Judean  Legion 

Also  known  as  The  Way  of  the  Torah 

Also  known  as  The  Yeshiva  of  the 

Jewish  Idea 
Also  known  as  the  Repression  of 

Traitors 
Also  known  as  Dikuy  Bogdim 
Also  known  as  DOV 
Also  known  as  the  State  of  Judea 
Also  known  as  the  Committee  for  the 

Safety  of  the  Roads 
Also  known  as  the  Sword  of  David 
Also  known  as  Judea  Police 
Also  known  as  Forefront  of  the  Idea 
Also  known  as  The  Qomemiyut 

Movement 
Also  known  as  KOACH 
Also  known  as  New  Kach  Movement 
Also  known  as  newkach.org 
Also  known  as  Kahane 
Also  known  as  Yeshivat  HaRav  Meir 
Also  known  as  the  International  Kahane 

Movement 
Also  known  as  Kahane.org 
Also  known  as  Kahane.net 
Also  known  as  Kahanetzadak.com 
Also  known  as  Kahane  Tzadak 
Also  knowoi  as  the  Hatikva  Jewish 

Identity  Center 
Also  knowm  as  the  Rabbi  Meir  David 

Kahane  Memorial  Fund 
Also  known  as  Friends  of  the  Jewish 

Idea  Yeshiva 
Also  known  as  Judean  Congress 
Also  known  as  Jewish  Legion 
Also  known  as  The  Voice  of  Judea 
Also  known  as  No'ar  Meir 
Also  known  as  Meir's  Youth 
Also  known  as  American  Friends  of 

Yeshivat  Rav  Meir 
Also  known  as  American  Friends  of  the 

United  Yeshiva  Movement 
Also  known  as  The  Committee  Against 

Racism  and  Discrimination  (CARD) 

Kurdistan  Workers'  Party 

Also  known  as  Partiya  Karkeran 

Kurdistan 
Also  known  as  the  PKK 
Also  known  as  the  Kurdistan  Freedom 

and  Democracy  Congress 
Also  known  as  KADEK 
Also  known  as  Freedom  and  Democracy 

Congress  of  Kurdistan 
Also  kriown  as  the  People's  Defense 

Force 
Also  known  as  Halu  Mesru  Savunma 

Kuvveti  (HSK) 

Liberation  Tigers  of  Tamil  Eelam 

Also  known  as  the  LTTE 

Also  known  as  the  Tamil  Tigers 


Also  known  as  the  Ellalan  Force 

Mujahedin-e  Khalq  Organization 

Also  known  as  Mujahedin-e  Khalq 

Also  known  as  MEK 

Also  known  as  MKO 

Also  known  as  People's  Mujahedin 

Organization  of  Iran  (including  its 

U.S.  representative  office  and  all  other 

offices  worldwide) 
Also  known  as  PMOI 
Also  known  as  Organization  of  the 

People's  Holy  Warriors  of  Iran 
Also  known  as  Sazeman-e  Mujahedin-e 

Khalq-e  Iran 
Also  known  as  National  Council  of 

Resistance  (including  its  U.S. 

representative  office  and  all  other 

offices  worldwide) 
Also  known  as  NCR 
Also  known  as  National  Council  of 

Resistance  of  Iran  (including  its  U.S. 

representative  office  and  all  other 

offices  worldwide) 
Also  known  as  NCRI 
Also  known  as  the  National  Liberation 

Army  of  Iran 
Also  knowm  as  NLA 
Also  known  as  Muslim  Iranian 

Student's  Society 

National  Liberation  Army 

Also  known  as  the  ELN 
Also  knowrn  as  Ejercito  de  Liberacion 
Nacional 

Palestine  Islamic  Jihad — Shaqaqi 
Faction 

Also  known  as  PlJ-Shaqaqi  Faction 
Also  known  as  PlJ-Shallah  Faction 
Also  known  as  Palestinian  Islamic  Jihad 
Also  known  as  PIJ 

Also  known  as  Islamic  Jihad  of  Palestine 
Also  known  as  Islamic  Jihad  in 

Palestine 
Also  known  as  Abu  Ghunaym  Squad  of 

the  Hizballah  Bayt  Al-Maqdis 
Also  known  as  the  Al-Quds  Squads 
Also  known  as  the  Al-Quds  Brigades 
Also  known  as  Saraya  Al-Quds 
Also  known  as  Al-Awdah  Brigades 

Palestine  Liberation  Front — Abu  Abbas 
Faction 

Also  known  as  the  Palestine  Liberation 

Front 
Also  known  as  the  PLF 
Also  known  as  PLF-Abu  Abbas 

Popular  Front  for  the  Liberation  of 
Palestine 

Also  known  as  the  PFLP 
Also  known  as  the  Red  Eagles 
Also  known  as  the  Red  Eagle  Group 
Also  known  as  the  Red  Eagle  Gang 
Also  known  as  the  Halhul  Gang 
Also  known  as  the  Halhul  Squad 
Also  known  as  Palestinian  Popular 
Resistance  Forces 
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Also  known  as  PPRF 
Also  known  as  Martvr  Abu-Ali  \!ustata 
Battalion 

Popular  Front  for  the  Liberation  of 
Palestine — General  Command 

Also  known  as  PFL,F-(^;C, 
al-Qa'ida 

Also  known  as  al  Qaeda 

Also  known  as  "the  Base" 

Aiso  known  as  ihr  Islanii(  Arniv 

Also  known  a.s  \hr  World  Islaniu   Front 

fur  [ihad  Against  lews  and  C'rusaders 
Also  known  as  the  Islamic  Army  for  the 

Liberation  ol  the  Ho!\'  Places 
Also  known  as  the  I  saina  Bin  Laden 

Network 
Also  known  as  the  I  '<am.i  Bin  Laden 

C3rsanization 
Also  known  as  Islaniic  Salvation 

Foundation 
Also  known  a>  The  CJroup  for  ttie 

Preservation  of  the  Holv  Sites 
Also  known  as  K^\[)tian  Islamir  lihad 
Also  known  as  al-Iihad 
Also  known  as  the  fihad  (.roup 
Also  known  as  Egvptian  alhhad 
Also  known  as  New  fihad 

Revolutionary  Armed  Fortes  of 
Colombia 

Also  known  as  FARC 
Also  known  as  Fuerzas  Armadas 
Revoluc'ionanas  de  ('olornhia 

Revolutionary  Nuclei 

Also  known  a>  Fpanastatiki  F'lnnps 
Also  known  as  Re\ohitiiuiar\  Pfoplf  ^ 

Struggle 
Also  known  a>  Fpanastatikos  Laikos 

Agonas 
Also  known  as  EL.\ 
Also  known  as  Ke\Mlutioiiarv  Popular 

Struggle 
Also  known  a^  Popular  Revolutionarv 

Struggle 
Also  known  as  |une  7H 
Also  known  a>  Organization  of 

Revolutionary  Internationalist 

Solidarity 
Also  known  as  Rt'\'olutionar\  (!ell> 
Also  known  as  Liberation  struggle 

Revolutionary  Organization  17 
November 

Also  kmuvn  as  17  \o\eriiber 
Also  known  as  Fpanastatiki  Organosi  17 
Noemvri 

Revolutionarv  People's  Liberation 
Party /Front 

Alsfi  known  as  the  Uevriinc  i  Halk 

Kurtulus  Partisi-Cephesi 
Also  kninvn  as  the  DHKP/C 
Also  known  as  De\Timc:i  Sol 
Also  known  as  Revolutionary  Left 
Also  known  as  Dev  Sol 
Also  known  as  Dev  Sol  Silahli  Devrimi  i 

Birliklen 


Also  known  as  Dev  Sol  SDB 
Also  known  as  Dev  Sol  Armed 
Revolution.trv  Units 

Shining  Path 

AUo  known  in  Spanish  as  Sendero 

Luiiunoso 
Also  known  as  SL 
Also  known  as  P.irtido  Comunista  del 

Peru  en  el  Sendero  Luminos(j  de  Jose 

Carlos  Mariategui  (C^ommunist  Party 

of  Peru  on  the  Shining  Path  of  lose 

( iarlos  Mariategui) 
Also  known  as  Partido  Comunista  del 

Peru  (Communist  Partv  of  f^'ru) 
Also  known  as  PCP 
.\No  known  as  Socorro  Popular  del  Peru 

i['eo[)le  s  Aid  of  Peru) 
Also  known  as  SPP 
Also  known  as  F)ercito  (iuernllero 

Popular  (Peoples  (aierrilla  Armv) 
Also  known  , is  FCP 
AKo  known  a.>  Fieri  ito  I'opul.ir  de 

Liberal  ion  (People's  Liberation  Armv) 
AUo  known  as  the  FPL 

Dated   S,-ptember  26.  2003. 
Coff  r  Bia(  k. 

Aiut)(i^--iiiii>r  ( Ainrrlinntiir  for 
Countfrtfrrnn-<ni  Prfxirtnir-nl  ol  Stntr 
(PR  Doc.  03-2 Till"  1  lied  10-1  -(H.  S  pmj 

BILLING  CODE  4710  ia  P 


DEPARTMENT  OF  STATE 
[Delegation  of  Authority  262] 

Office  of  the  Deputy  Secretary; 
Redelegation  of  Authorities  by  the 
Deputy  Secretary  of  State,  to  the 
Administrator  of  the  United  States 
Agency  for  International  Development 

H\  the  authont\  vested  in  me  as 
Deputy  Se(.retary  of  State,  including  the 
authority  delegated  to  me  by  the 
Secretary  of  State  in  Delegation  of 
Authority  No   24S  of  April  2.\.  2001 ,  and 
by  Section  1  of  the  State  Department 
Basic  Authorities  Act  (22  IJ  S.C.  265  I  A). 
1  hereby  deltjgate  to  the  Administrator  of 
the  U.S  Agency  for  International 
n>'\  iTifiment.  to  the  extent  authorized 
ti\  l.iu    tt:e  tuni  turns  ( (inferred  upon 
the  Secretary  of  State  by  the  President 
relating  to  loan  guarantees  (o  israt'l 
under  I  hapter  t)  of  title  I  of  the 
Emergeiu  \  Wartime  Supfilemental 
.•\[)propriations  Aci.  200.)  (i'ublic  Law 
HIH-  1  11. 

Notwithstanding  this  delegation  of 
authorit)  .  the  Se(  ret.trv  of  State  or 
Deputy  Secretary  of  State  may  exercise 
any  function  delegated  hereby  The 
Administrator  may,  to  the  e.xtent 
consistent  with  law.  redelegate  such 
functions  and  authorize  their  successive 
redelegation 

This  niemoraiuium  shall  be  published 
m  the  Federal  Register 


Dated:  September  13,  2003. 

Richard  L.  Armitage, 

Dt'puty  Secretan'  of  State.  Department  of 
State. 

[PR  Doc.  03-25021  Filed  10-1-03;  8:45  am] 

BILLING  CODE  4710-1 0-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Montgomery  and  Grimes  Counties,  TX 

AGENCY:  Federal  Highway 
Administration  (FHWA).'DOT. 
ACTION:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  transportation 
project  in  Montgomery  and  Grimes 
Counties,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

lohn  Mack,  P.E..  Federal  Highway 
Administration,  Texas  Division,  826 
Federal  Building,  300  East  8th  Street. 
Austin.  Texas  78701,  Telephone  (512) 
536-5960. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the  Texas 
Department  of  Transportation  (TxDOT) 
will  prepare  an  environmental  impact 
statement  (EIS)  for  improvements  in  the 
SH  249  corridor  within  Montgomery 
and  Grimes  Counties.  Texas.  The  project 
study  area  is  approximately  15  miles  in 
length  from  FM  149  in  Montgomery 
(bounty  to  FM  1774  in  Grimes  County. 
Cities  within  the  study  area  include 
Pinehurst.  Magnolia,  and  Todd  Mission. 

A  Major  Investment  Study  (MIS)  for 
the  project  was  completed  in  2002.  The 
MIS  evaluated  modal,  configuration, 
and  route  corridor  alternatives  within 
the  overall  study  area  and 
recommended  an  alternative  which  was 
the  most  feasible  modal,  configuration, 
and  route  corridor  that  met  the  regions 
transportation  needs,  while  minimizing 
impacts  to  the  surrounding 
environment.  The  most  feasible  corridor 
alternative  studied  in  the  MIS  was 
selected  based  on  the  detailed 
evaluation  of  the  viable  alternatives,  as 
well  as  public  input.  This  alternative 
encompasses  two  (2)  general-purpose 
lanes  in  each  direction,  including 
auxiliary  lanes  between  on-ramps  and 
off-ramps  where  appropriate.  The  EIS 
will  study  in  detail  the  preferred  route 
corridor  that  was  selected  in  the  MIS 
and  recommend  a  preferred  alternative 
alignment  within  this  corridor.  The  EIS 
is  authorized  pursuant  to  the  Texas 
Transportation  Commission  Minute 


/\/r,l         KB        \]r 


1  ni   /  T"k....o  J, 


Federal  Register /Vol.  68,  No.  191 /Thursday,  October  2.  2003 /Notices 


56863 


Order  No.  104908  issued  January  26, 
1995. 

A  public  scoping  meeting  will  be  held 
in  the  fall  of  2003.  The  purpose  of  the 
public  scoping  meeting  is  to  request 
comments  and  identify  issues  that  will 
be  considered  during  the  evaluation  of 
alignment  alternatives  and  preparation 
of  the  EIS.  All  interested  citizens  are 
encouraged  to  attend  these  meetings. 
Large-scale  maps  of  the  project  area  will 
be  displayed  at  the  meeting.  This  will  be 
the  first  in  a  series  of  meetings  to  solicit 
public  comments  on  the  proposed 
action.  In  addition,  a  public  hearing  will 
be  held. 

The  EIS  will  evaluate  potential 
impacts  from  construction  and 
operation  of  the  proposed  roadway 
including,  but  not  limited  to,  the 
following:  transportation  impacts 
(construction  detours,  construction 
traffic,  mobility  improvement  and 
evacuation  improvement),  air,  and  noise 
impacts  from  construction  equipment 
and  operation  of  the  facilities,  water 
quality  impacts  from  construction  area 
and  roadway  stoim  water  runoff, 
impacts  to  water  of  the  United  States 
including  wetlands  from  right-of-way 
encroachment,  impacts  to  historic  and 
archaeological  resources,  impacts  to 
floodplains,  and  impacts  and/or 
potential  displacements  to  residents  and 
businesses.  « 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  Local 
agencies,  and  private  organizations  and 
citizens  who  have  previously  expressed 
or  are  known  to  have  interest  in  this 
proposal.  To  ensure  that  the  full  range 
of  issues  related  to  this  proposed  action 
are  addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  FHWA  at  the  address  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  governmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

lohn  R.  Mack, 

District  Engineer. 

[FR  Dor:.  0.3-2.5008  Filed  10-1-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2001-110601 

Avaliability  of  an  Environmental 
Assessment  for  the  Certification  of 
Safety  Auditors,  Safety  Investigators, 
and  Safety  Inspectors  Interim  Final 
Rule 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice  of  availability;  request 
for  comments. 

summary:  The  Federal  Motor  Carrier 
Safety  Administration  (FMCSA) 
aimounces  the  availability  of  the 
Environmental  Assessment  for  the 
Certification  of  Safety  Auditors,  Safety 
Investigators,  and  Safety  Inspectors 
interim  final  rule  (67  FR  12776,  Mar.  19, 
2002)  (commonly  referred  to  as  the 
"Certification"  rule).  This 
announcement  is  pm-suant  to  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  as  amended;  the  Council 
on  Environmental  Quality  Regulations 
implementing  NEPA  (40  CFR  parts 
1500-1508);  and  U.S.  Department  of 
Transportation  (DOT)  Order  5610.1C, 
Procedures  for  Considering 
Environmental  Impacts,  dated 
September  18. 1979.  as  amended  July 
13, 1982.  and  July  30,  1985.  The 
Certification  rule  was  one  of  three 
interim  final  rules  set  aside  by  the  U.S. 
Court  of  Appeals  for  the  Ninth  Circuit 
on  January  16,  2003.  The  court 
concluded  that  FMCSA  failed  to  comply 
with  statutory  environmental  impact 
analysis  requirements  in  developing 
these  rules.  Accordingly,  FMCSA  has 
analyzed  the  potential  environmental 
impacts  from  implementation  of  the 
Certification  rule.  The  agency  has 
concluded  that  implementing  the  rules 
requirements  would  have  no  adverse 
enviromnental  consequences  and  in  fact 
would  be  likely  to  have  a  positive,  if 
minimal,  impact  on  the  affected 
environment. 

DATES:  Submit  comments  on  or  before 
November  3.  2003. 

ADDRESSES:  You  may  submit  comments 
identified  by  DOT  DMS  Docket  Number 
FMCSA-2001-11060  by  any  of  the 
following  methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax:  1-202-493-2251. 

•  Mail:  Docket  Management  Facility, 
U.S.  Department  of  Transportation.  400 
Seventh  Street,  SW,  Nassif  Building, 


Room  PL-401,  Washington,  DC  20590- 
0001. 

•  Hand  Delivery:  Room  PLr^Ol  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street.  SW,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidajrs. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  for  this  notice.  Note  that  all 
comments  received  will  be  posted 
without  change  to  http://dms.dot.gov 
including  any  personal  information 
provided.  Please  see  the  Privacy  Act 
heading  for  further  information. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
conaments  received,  go  to  http:// 
dms.dot.gov  and/or  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Privacy  Act:  Anyone  may  search  the 
electronic  form  of  all  conunents 
received  into  any  of  DOT'S  dockets  by 
the  name  of  the  individual  submitting 
the  comment  (or  of  the  person  signing 
the  comment,  if  submitted  on  behalf  of 
an  association,  business,  labor  union,  or 
other  entity).  You  may  review  DOT's 
complete  Privacy  Act  Statement  in  the 
Federal  Register  (65  FR  19477.  Apr.  11, 
2000).  This  statement  is  also  available  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Pat  Woodman,  Chief  of  the 
Enforcement  and  Compliance  Division 
(MC-ECE).  (202)  366-9699,  FMCSA. 
400  Seventh  Street,  SW.,  Washington, 
DC  20590. 
SUPPLEMENTARY  INFORMATION: 

Background 

Sec.  210  of  the  Motor  Carrier  Safety 
Improvement  Act  (MCSIA)  of  1999  (Pub. 
L.  106-159.  113  Stat.  1748)  directs  that 
all  motor  carriers  (both  foreign  and 
domestic)  granted  new  operating 
authority  must  undergo  a  safety  audit 
within  18  months  of  commencing 
operations  in  interstate  commerce  in  the 
United  States  (49  U.S.C.  31144(b)].  Sec. 
211  of  the  MCSIA  requires  that  amy 
safety  audit  conducted  after  December 
31,  2002,  be  performed  by  a  certified 
motor  carrier  safety  auditor  [49  U.S.C. 
31148(b)].  The  legislation  also  gives  the 
Secretary  of  Transportation  (Secretary) 
authority  to  docertif>-  a  safety  auditor 
and  extend  the  December  31.  2002. 
compHance  deadline  (49  U.S.C.  31148 
(e)  and  (c)].  On  July  17.  2003,  the 
Secretary  notified  the  Senate  Committee 
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on  Commerce.  Science,  and 
Transportation  and  the  House  of 
Representatives  Committee  on 
Transportation  and  Infrastructure  that 
he  had  extended  the  comphance 
deadline  to  Det:ember  31.  2003.  FMCSA 
notified  the  public  of  this  e.xtension  (68 
FR  44378.  Jul.  28.  2003). 

As  required  by  Sec   211.  the  agency 
published  an  interim  final  rule. 
Certification  of  Safetv  Auditors.  Safety 
Investigators,  and  Safety  Inspectors. 
establishing  procedures  to  certify  and 
maintain  certification  for  safety 
auditors,  inspectors,  and  investigators 
(67  FR  12776,  Mar   19,  2002).  This  rule 
amends  49  CFR  parts  350  and  385  to 
provide  for  three  types  of  certification. 
(1)  Certification  to  conduct  safety 
audits.  (2)  certification  to  conduct 
compliance  reviews,  and  (3) 
certification  to  conduct  roadside  vehicle 
and  driver  inspections.  FMCSA 
determined  the  Certification  rule  was 
not  subjet;t  to  environmental  analysis 
due  to  a  categorical  exclusion  from 
statutory  requirements.  The  rule  took 
effect  on  [ulv  17,  2002. 

The  2002  EKIT  Appropriations  Act 
(Pub.  L.  107-87)  stipulated  that  FMCSA 
could  not  begin  processing  applications 
to  allow  Mexico-domiciled  motor 
carriers  to  operate  in  the  United  States 
beyond  the  border  commercial  zones  in 
accordance  with  the  North  American 
Free  Trade  Agreement  (.NAFTA)  until 
FMCSA  published,  among  other  things, 
a  number  of  regulations  including  the 
Certification  rule  (a  condition  again 
imposed  in  the  2003  Appropriations 
Act)  .Another  precondition  for 
processing  such  applications  was 
publication  of  a  rule  implementing  Sec. 
210  of  the  MCSIA.  An  interim  final  rule, 
.Vew  Entrant  Safety  Assurance  Process 
(New  Entrant  rule)  establishing 
procedures  to  heighten  the  agency's 
safety  scrutiny  of  new  entrant  motor 
carriers,  including  standards  and 
procedures  regarding  the  safetv  audits 
mandated  by  Sec  210.  was  published 
on  May  13.  2002  (67  FR  31978.  May  13. 
2002)  and  became  effective  on  fanuary 
1.2003 

On  fanuory  16.  2003.  the  LIS.  Court 
of  .Appeals  for  the  Ninth  Circuit  set 
aside  the  Certification  rule  and  two 
other  FMCS.^  rules  that  establisheri 
application  and  safety  memitoring 
procedures  for  Mexico-domiciled  motor 
carriers  seeking  authority  to  operate  in 
the  United  States  The  court  concluded 
that  FMCSA  failed  to  comply  with 
statutory  envinmmental  impat  t  analysis 
requirements  in  developing  these 
regulations.  Public  Citizen  v.  DOT.  316 
F.3d  1002  (9th  Cir  2003).  Specifically 
with  respect  to  the  Certification  rule,  the 
court  determined  that  because  the  rule 


did  not  fall  within  any  of  the  existing 
DOT  categorical  exclusions.  FMCSA 
acted  arbitrarily  and  capriciously  by 
failing  to  at  least  conduct  an 
Environmental  Assessment  (EA)  of  the 
rule  DOT'S  petition  for  rehearing  was 
denied  on  April  10,  2003.  Consequently, 
the  court's  mandate  setting  aside  the 
three  rules  took  effect  on  April  18.  2003. 
On  September  8,  2003,  the  United  States 
sought  Supreme  C:ourt  review  of  the 
Ninth  Circuit  decision  as  to  the 
application  and  safety  monitoring  rules, 
but  not  the  Certification  rule. 

On  August  26,  2003.  FMCSA  issued  a 
notice  to  advise  the  public  that  a 
Programmatic  Environmental  Impact 
Statement  (PEIS)  will  be  prepared 
pursuant  to  NEPA  and  a  General 
Conformity  Evaluati(,'n  will  be  made 
pursuant  to  the  ('lean  Air  Act  before 
promulgating  the  regulations 
establishing  the  application  and  safety 
monitoring  procedures  for  Mexico- 
domiciled  carriers  (68  FR  51322).  The 
Notice  stated  that  FMCSA  was 
preparing  an  EA  for  the  Certification 
rule  and  that  a  supplemental  Notice  of 
Intent  would  be  issued  if,  based  on  the 
EA.  FMCS.\  determined  that 
preparation  of  a  PEIS  is  required. 

Summary  of  Environmental  Assessment 

FMCSA  limited  its  analysis  to  those 
environmental  resources — land  use, 
traffic  and  congestion,  air  quality,  noise, 
and  public  safety  and  health — that 
could  be  affected  by  implementation  of 
the  safety  auditor  certification 
procedures.  The  certification  process 
preserves  and  formalizes  training 
requirements  and  practices  that  have 
been  in  effect  within  the  DOT  system  for 
more  than  20  years.  Implementing  the 
proposed  procedures  would  not  require 
FM(;S,A  ti)  engage  in  any  new  activities. 
Although  the  New  Entrant  rule  created 
a  new  kind  of  review — the  "safety 
audit"  of  new  entrant  carriers — the 
training  required  for  safety  auditor 
certification  is  merely  a  simplified,  less 
comprehensive  version  of  that  required 
to  conduct  compliance  reviews  and 
roadside  vehicle  and  driver  inspections. 

For  each  type  of  certification,  initial 
and  refresher  training  would  take  place 
at  existing  classroom  facilities.  Audits, 
inspections  and  compliance  reviews 
necessary  to  obtain  and  maintain 
certification  would  be  conducted  at 
carrier  facilities,  weigh  stations  and 
other  inspection  facilities,  or  by  use  of 
existing  mobile  equipment.  No 
additional  facilities  or  roadways  would 
need  to  be  built.  Further,  as  the 
certification  program  would  not.  in  and 
of  itself,  increa.se  the  number  (jf 
inspections  performed,  c:ommercia4 
vehic:ular  traffic  c:ongestion  and 


associated  air  emissions  would  not 
increase.  Because  the  Certification  rule 
would  not  affect  construction  activity  or 
commercial  vehicular  traffic,  it  would 
not  have  an  adverse  impact  on  air 
quality  and  noise  levels  or  increase 
existing  land  use. 

Generally,  an  action  that  involves 
operational  changes  or  construction  of 
facilities  would  have  potential  impacts 
on  a  range  of  environmental 
characteristics,  including  visual, 
cultural,  and  aesthetic  resources, 
geology  and  soils,  water  resources  and 
hydrology,  biological  and  ecological 
resources,  energy  consumption, 
socioeconomics,  and  environmental 
justice.  However,  because  the  employee 
certification  process  would  not  increase 
commercial  vehicular  traffic,  alter 
established  safety  oversight  activities,  or 
require  construction  of  new  facilities,  it 
would  have  no  measurable  impact  in 
these  conventional  analysis  areas. 

As  required  by  DOT  Order  5610.1C 
and  the  Council  on  Environmental 
Quality's  regulations  implementing 
NEPA,"  FMCSA  also  analyzed  the 
potential  environmental  impact  of 
failure  to  implement  the  proposed 
certification  procedures  (the  No  Action 
Alternative).  Under  this  scenario,  the 
agency  would  withdraw  the 
Certification  rule  and  make  no  changes 
to  the  safety  fitness  regulations  at  49 
CFR  part  385.  In  addition,  we 
considered  two  alternative  actions:  (1) 
restricting  the  grandfather  period  for  the 
certification  program  to  those  safety 
employees  who  were  fully  trained 
before  December  9,  1999,  and  (2) 
codifying  the  training  requirements.  We 
judged  all  three  alternatives  to  be 
inadequate. 

Under  the  No  Action  Alternative,  the 
inability  to  hire  certified  safety 
employees  could  diminish  the 
government's  ability  to  identify  unsafe 
motor  carriers,  vehicles,  and  drivers. 
This  would  adversely  impact  public 
safety  and  be  likely  to  hinder  FMCSA's 
achievement  of  continued  reductions  in 
commercial  vehicle-related  accidents 
and  fatalities.  Limiting  the  grandfather 
period  would  impose  significant  costs 
and  burdens  on  FMCSA  as  well  as  on 
State  and  local  governments,  while 
producing  little  if  any  safety  benefit. 
Codification  of  the  training 
requirements  would  make  the 
certification  program  less  flexible  by 
hampering  the  agency's  ability  to 
quickly  modify  course  content  in 
response  to  regulatory  or  circumstantial 
changes. 

The  certification  alternative  is 
intended  to  promote  more  accurate 
compliance  reviews,  safety  audits,  and 
inspections  by  ensuring  that  these 
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activities  are  conducted  by  highly 
trained  personnel  certified  by  FMCSA 
or  by  State  or  local  governments.  To  the 
extent  that  implementation  of  the 
certification  process  increases  the 
government's  ability  to  identify 
potentially  unsafe  carriers  and  vehicles 
and  remove  them  from  the  Nation's 
roads,  it  would  have  positive,  if 
minimal,  effects  on  air  quality,  noise 
levels,  and  public  safety.  Accordingly, 
FMCSA  anticipates  tliat  implementation 
of  the  Certification  rule  would  produce 
a  net  positive  impact  on  the  quality  of 
the  human  environment.  The  agency's 
full  Environmental  Assessment  is 
available  in  this  docket. 

As  noted  in  the  Background  section  of 
this  document,  the  2002  and  2003  DOT 
Appropriations  Acts  made  is.suance  of 
the  Certification  rule  a  precondition  to 
FMCSA  s  expenditure  of  funds  on  the 
processing  of  Mexico-domiciled  motor 
carrier  applications  for  authority  to 
operate  beyond  the  border  commercial 
zones.  Nevertheless,  the  EA  does  not 
attempt  to  analyze  the  prospective 
environmental  impacts  of  Mexico- 
domiciled  carriers  operating  in  the 
United  States.  This  is  because  the 
environmental  analysis  of  such 
operations,  in  the  form  of  a  PEIS  and 
General  Conformity  Evaluation  required 
by  the  Ninth  Circuit  decision,  is  already 
being  undertaken  with  respect  to  two 
other  rules  discussed  above 
(establishing  application  and  safety 
monitoring  procedures  for  Mexico- 
domiciled  carriers)  that  are 
preconditions  to  the  processing  of 
applications  of  Mexican  carriers  for 
bevond-ihe-border-commerciaPzones 
operating  authority.  Unless  the  Ninth 
Circuit  decision  is  reversed  or  the 
relevant  terms  of  the  DOT 
Appropriations  Acts  are  not  extended, 
FMCSA  cannot  process  applications  of 
Mexico-domiciled  motor  carriers 
seeking  authority  to  operate  beyond  the 
border  commercial  zones  until  the  PEIS 
and  General  Conformity  Evaluation 
have  been  completed  and  considered  by 
FMCSA.  Thus,  no  operations  of 
Mexican-domiciled  carriers  could  take 
place  beyond  the  border  commercial 
zones  as  a  result  of  issuance  of  the 
Certification  rule. 

Additionally,  given  the  nature  of  the 
Certification  rule,  the  rule  standing 
alone  would  have  no  impact  on 
Mexican  truck  and  bus  operations 
beyond  the  border  commercial  zones. 
For  example,  implementation  of  the  rule 
would  not  affect  either  the  number  of 
Mexico-domiciled  vehicles  entering  the 
United  States  or  the  number  and 
duration  of  safety  inspections  of  these 
vehicles.  Indeed,  unlike  the  application 
and  safety  monitoring  rules,  which 


apply  solely  to  Mexico-domiciled  motor 
carriers,  the  only  connection  between 
the  Certification  rule  and  the  operation 
of  Mexican  carriers  beyond  the  border 
commercial  zones  is  the  contingency 
Congress  created  when  it  made  issuance 
of  the  rule  one  of  the  preconditions  to 
the  processing  of  these  carriers' 
applications  for  operating  authority.  For 
these  reasons,  FMCSA  believes  that  the 
scope  of  the  Environmental  Assessment 
for  the  Certification  rule  is  appropriate. 

Issued  on:  September  26.  2003. 
John  H.  Hill. 

Assistant  Administrator/Chief  Safety  Officpr. 
[FR  Doc.  03-24979  Filed  10-1-03:  8:4-S  am] 
BILLING  CODE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number  MARAD  2003  16229] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
BON  ALIZE. 


SUMMARY:  As  authorized  by  Public  Law 
105-383  and  Public  Law  107-295.  the 
Secretarv  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  sendee,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-16229  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S. -flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pubhc  Law  105-383 
and  MARAD's  regulations  at  46  CFR 
part  388  (68  FR  23084;  April  30.  2003), 
that  the  issuance  of  the  waiver  will  have 
an  undulv  adverse  effect  on  a  U.S- 
vessel  builder  or  a  business  that  uses 
U.S. -flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 


DATES:  Submit  comments  on  or  before 
November  3,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003  16229. 
Written  comments  may  be  submitted  by 
hand  or  bv  mail  to  the  Docket  Clerk, 
U.S.  DOT'Dockets,  Room  PL-401. 
Department  of  Transportation.  400  7th 
St.,  S\V..  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/suhmit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  e.t..  Monday  through  Friday, 
except  Federal  holidays.  An  electronic 
version  of  this  document  and  all 
documents  entered  into  this  docket  is 
available  on  the  World  Wide  Web  at 
http -.//dn-ti,. dot. gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  BON  ALIZE  is: 

Intended  Use:  "Sailing  charter, 
private  sailing  lessons,  passage  making, 
and  funeral  .services  scattering  ashes." 

Geographic  Region:  "California  and 
Hawaii.  " 

Dated:  September  29,  2003. 

By  order  of  the  Maritime  Administrator. 
)oel  C.  Richard. 

Secretan:  Maritime  Administration. 
|FR  Doc.  03-24997  Filed  10-1-03;  8:45  am) 

BILUNG  CODE  4910-ei-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[IDocket  Number  MARAD  16230] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
GATO  VERDE. 


SUMMARY:  As  authorized  by  Pub.  L  105- 
383  and  Pub.  L.  107-295.  the  Secretan- 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (M.AR,AD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  cftrtain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
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listed  bplovv  Thp  c  nmpl«>te'  cipplication 
Ls  given  in  DOT  cim  ket  2()UJ-1H2  U)  at 
http     dn)!id<H.i^o\    late^t•st^•d  parties 
nidv  comment  on  tho  effect  this  .u  tKin 
nidv  have  on  I!  S.  vessel  builiifTs  or 
businesses  in  the  U.S.  that  u-e  I'.S.-flao 
vessels.  If  MARAD  determines,  in 
dcc:orddnce  with  I'uh.  L.  105-3H.i  and 
MAfL-\D's  regulations  at  46  CFR  part 
.388  (68  FR  2;?084;  April  .30,  20031.  that 
the  issuance  of  the  waiver  will  have  an 
undulv  adverse  effect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S. -flag 
\t'ssels  in  that  business,  a  waiver  will 
not  \n'  gr.tnted  (Comments  should  refer 
to  th^'  du  ket  number  of  this  notice  and 
the  \  essel  name  in  order  for  MAKAD  \i  ■ 
prop>'rl\  ((insider  the  comments. 
Comments  should  also  state  the 
commenter  s  interest  in  the  waiver 
applicatum,  and  address  the  waiver 
( Titena  given  in  i»  388.4  of  MARAD's 
regulations  at  4t)  (.PR  part  iHK 

DATES:  .Submit  (  (inuncnts  on  or  before 
November  ^.  JOO.i 

ADDRESSES:  tj.nnnifnts  sh^iuld  refer  to 
docket  number  M.AR.AD-2()n  i  Ib23() 
Written  comments  ma\  be  submitted  by 
hand  or  bv  mail  to  the  Docket  Clerk, 
L   S  DOT  Dockets.  Room  PI.-401. 
Department  of  Transportation.  400  7th 
St..  S\V..  Washington    IX;  20590-0001. 
You  ma\'  also  send  ( nmments 
electronicallv  \ia  the  Internet  at  http:// 
(i/NSPS,r/of  gor  s»/3/ru7/  All  comments 
will  become  p.irt  of  this  dt)cket  and  will 
he  avdilabU-  tor  inspection  and  copying 
at  the  above  .nldress  betwe»>n  lO  a.m. 
and  5  p.m..  EJ  .  Mondav  thrtjugh 
Friddv.  except  federal  holidays.  An 
elec  tronic  version  of  this  document  and 
all  dii(  iiments  entered  into  this  docket 
IS  available  on  the  World  Wide  Web  at 
httl)      r/r;is  fin!  i^n\- 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana.  US  Department  of 
Transportation.  .Maritime 
Administration.  MAR-8^i)  Room  7201, 

400  Seventh  Street.  S\\   .  Washington, 
DC  iO.TMO   T.'U'ph.ui^'  JIIJ-  ih6-0760, 

SUPPLEMENTARY  INFORMATION:  As 
des(  r;bfd  hv  the  applicant  the  intended 
service  ot  the  vessel  GATO  VERDE  is: 
Intended  Use:  "It  is  intended  for  use 
as  an  uninspected  vessel  used  for  sail 
training,  outdoor  education,  and 
charters.  Day  trips  and  overnight 
exfieditions." 

Geographic  Hc^ion.  Washington 
State." 

Dated.  September  29,  2003. 

Bv  order  ijf  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary.  Maritime  Administration. 
'PR  Do(    0  i-2-4fiqT  Filed  10-1-03;  8:45  am] 

aiLUNG  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Docket  Number  2003  16232] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Invitatuin  for  [lublic  comments 
on  a  recjuested  administrative  waiver  of 
the  f^oaslwise  Trade  Laws  for  the  vessel 
I.ADYHAWkE. 


SUMMARY:  .\s  authorized  by  Pub.  L.  105- 

<H  i  and  I'ub,  L.  107-24.5.  the  Secretarv 
lit  Transportation,  as  represimted  by  the 
Mariti.me  Administration  (MARAD).  is 
authorized  to  grant  waivers  of  tho  U.S  - 
build  recjuireinent  of  the  coastwise  laws 
under  certain  cir(  umstaiu  es.  A  request 
t(jr  such  a  waiver  has  been  received  bv 
MARAD.  The  vessel,  and  a  brief 
iles(  riptidi!  of  the  proposed  service,  is 
listed  below.  The  (omplete  afjplication 
is  given  in  DOT  docket  2003-162.32  at 
http://dms.(l<)t  gov  Inten^sted  parties 
mav  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S. -flag 
vessels,  if  MARAD  determines,  in 
a(  (  (ird.uH  (■  with  Pub   L.  105-38,3  and 
MAR.ADs  regulations  at  46  CFR  part 

WH  (t,8  FR  230H4:  April  30.  2003),  that 
the  issiKi:ice  of  the  waiver  will  have  an 
undiih  adverse  effect  on  a  U.S. -vessel 
builder  or  a  l)usiness  that  uses  U.S. -flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  m  order  tor  MARAD  to 
properly  consider  the  i  omments. 
Comments  should  also  state  the 
commenter  s  interest  in  the  waiver 
application,  and  address  the  vv,iiver 
criteria  given  in  <?  388  4  of  .M.AR.\D's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
Novinber  3.  2003 

ADDRESSES:  ( .nnuncnt^  should  refer  to 
dM(  k.'t  number  M.\K.\D-20(),i  1(.2,32, 
V\ritlen  (, omments  iii,iv  be  subinilted  by 
hand  or  hv  mail  to  tlu-  I)o(  kel  Clerk. 
US.  DOT  Dockets.  Room  PL-401. 
Department  of  rransportation.  400  7th 
St.,  SW.,  Washington.  DC  20590-0001 
You  mav  also  send  (omments 
electronically  via  tiie  Internet  at  littj):   ' 
dmses.dot.go\/subn\it     .\\\  (  omments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  am 
and  5  p.m.,  E.T.,  Mondav  through 
Friday,  except  federal  holidavs.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  Wurld  Wide  Web  at 
http://dms.dot.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Hokana,  U.S,  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760, 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  SOVVELU  is: 
Intended  Use:  "Excursion  tours," 
Geographic  Region:  "Mississippi, 
Alabama,  Florida." 

Ualed  September  25.  2003. 

Bv  order  of  the  Maritime  Administrator. 
)oeI  C.  Riciiard, 

Secrrlan .  Mcinlinw  Administration. 
[FR  Doc    ti:-l-24994  Filed  10-1-0,3;  8:45  ami 
BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Numt>er  MARAD  2003  16228] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  v\'aiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
PRINCESS  MARIA. 


SUMMARY:  As  authorized  bv  Pub.  L,  105- 
383  and  Pub  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  bv  the 
Maritime  Administration  (MARAD),  is 
authorizefi  to  grant  waivers  of  the  U,S.- 
build  reqiiirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  rec:eived  by 
M.ARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below  Tht!  complf^te  application 
is  given  in  DOT  docket  2003-16228  at 
http:/  /dms  dot  .gov .  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S,  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S, -flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARADs  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U,S. -vessel 
builder  or  a  business  that  uses  U.S. -flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Ckimments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
apjilicatiim,  and  address  the  waiver 
criteria  given  in  tj  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
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DATES:  Submit  comments  on  or  before 
November  3,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003  16228. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PLr-401, 
Department  of  Transportation,  400  7th 
St.,  SW..  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  e.t.,  Monday  through  Friday, 
except  federal  holidays.  An  electronic 
version  of  this  document  and  all 
documents  entered  into  this  docket  is 
available  on  the  World  Wide  Web  at 
h  kp  ://dms.  dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  PRINCESS  MARIA 

is: 

Intended  Use:  "Pleasure  charters". 

Geographic  Region:  "Gulf  Coast  of  the 
USA". 

Dated:  September  29,  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
(FR  Doc.  03-24993  Filed  10-1-03;  8:45  am] 
BILLItMS  CODE  4910-81-^ 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Docket  Number  2003  16231] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  l^ws 

ACiency:  Maritime  Administration, 
'  Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
SEASONS. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 


is  given  in  DOT  docket  2003-16231  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S. -flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S. -flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  niunber  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 

DATES:  Submit  comments  on  or  before 
November  3,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003  16321. 
Written  conunents  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington.  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  dociunents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Hokana.  U.S.  Department  of 
Transportation,  Maritime 
Administration.  MAR-830  Room  7201 , 
400  Seventh  Street.  SW..  Washington, 
DC  20590.  Telephone  202-366-0760. 

SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  SEASONS  is: 

Intended  Use:  "Charter." 

Geographic  Region:  "East  Coast  of  the 
United  States  £ind  the  U.S.  Virgin 
Islands." 

Dated:  September  25,  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard. 

Secretary,  Maritime  Administration. 
[FR  Doc.  03-24992  Filed  10-1-03;  8:45  am] 

BILLING  CODE  4910-81 -P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Dockst  Number  2003  16233] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  l^ws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
SILVER  SEA. 

SUMMARY:  As  authorized  by  Public  Law 
105-383  and  Public  Law  107-295,  the 
Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances,  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-16233  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S. -flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Public  Law  105-383 
and  MARAD's  regulations  at  46  CFR 
part  388  (68  FR  23084;  April  30.  2003). 
that  the  issuance  of  the  waiver  will  have 
an  imduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S. -flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
November  3.  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003  16233. 
Written  comments  may  be  submitted  by 
hand  or  bv  mail  to  the  Docket  Clerk, 
U.S.  DOTDockets,  Room  PL-401, 
Department  of  Transportation.  400  7th 
St.,  SW..  Washington,  DC  20590-0001. 
You  mav  also  send  comments 
electronically  via  the  Internet  at  http://^ 
dmses.dot.gov/submit/ .  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  e.t.,  Monday  through  Friday, 
e.xcept  Federal  holidays.  An  electronic 
version  of  this  document  and  all 
documents  entered  into  this  docket  is 
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ri\dilabl»'  nn  tht'  WnrM  Wni*'  W't-b  iit 

httf)       r/:;i.s  (lilt  i^dV 

FOR  FURTHER  INFORMATION  CONTACT: 

Mu  hat'l  Hnk,in,i,  '    S   Department  ut 
Tra^^p(lrtatl^I^  Maritime 
Aiimmisfration,  MAK-H  ^n  Rn,.n!  "201 
41)0  >f\eiith  Mr>-'''    -iW      \\d>tiiii;4tMri, 
IK    _'()--q()    r.'!ep!iMiio  202-366-0760. 

SUPPLEMENTARY  INFORMATION:  As 

'l.'^i  rilu-ii  in  •:>•>  qiplii  -i:it  'he  intend>'(i 
^.■r\  II  f  .it  thf  v.'s...|  sliA'KK  SEA  is; 

Intended  I'se:  "Chirt.r-  Recreation  il 
fi^him;  DinntT  Cruises." 

irt'iiornphu   }U'Q,inn:  "Local.  State  & 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Exemptions 

AGENCY:  Kes.Mii  li  ami  S\u'i  lal  I'rn^ram^ 
\:lnii!M-traliMn    [)(  )I' 

ACTION:  l.ist  >>\  A()|i|i(  .lilt-.  U<\ 
!.\i'm(it  p  Ills. 


SUMMARY:  In  arnirdam  (•  vvitli  tlic 

jam  t'.liii.'s  _;m\  ,'1  iiiiii:  till'  at)[)li(,aliniiN 
for    iiiti  'ill'  [ii'M  I's-,!!!;;  (it,  .'\cmptinn> 
from  t!i''  M<'p  II  tiiiriit  i  it  Transpi  irt.it inn's 
vi-'rai  wat-Tv  uithm  a  100  mile  radius       Hazard-u-  Mat.aials  Ki',i;iilatinns  (4') 


of  Cape  Cod,  Massachusetts." 
[)Hted:  September  25.2003. 
[!\  order  of  the  Maritime  Administrator, 
loel  C.  Richard, 

S' .  :-t  :r\    Maritime  Administration. 
t  K  i).  .    IM-J4WR  Filed  10-1-03:  8:45  ami 

BILLING  CODE  491 0-81 -P 


CFK  p.irt  11)^    sulipart  H).  nntKc  is 
hcrnbv  i;ivi'n  lliat  the  ( )tfi(  e  ut 
Ma/.iiiiMiis  M.iterMJs  ,Safet\  has  rei  tM\(Hi 
ihf  appiii  ati'ius  ijesi  nlieii  herein    Kach 
iiiii'l''  lit  ti.iiispi  irtatiun  tnr  whii  ti  a 
partK.ui.ir  exemptmn  is  requested  is 
indicated  In  a  iiiimher  in  the    Nature  nf 
Applic:atii)ii     p(ir1ii)ii  <A  the  table  below 
as  follows:  1— Motor  vehn  le,  _' — Kail 
freight.  .\ — Ciargo  \essel.  4 — Cargo 
aircraft  only.  5 — Passenger  <  arr\  ing 
aire  raft 

DATES:  ( jimments  mast  lie  re(  ei\,e(i  nn 

nl   bftnfe  NnVfinber    t,   JOO.i, 

New  Exemptions 


ADDRESS  COMMENTS  TO:  Records  Center. 

Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation.  Washington.  DC  20590. 

(a)mments  should  refer  to  the 
a[)pli(  atinn  number  and  be  submitted  in 
tri[)li(  ate.  If  (  onfirmation  of  receipt  of 
(  omments  is  desired,  include  a  self- 
.iddresseii  stamped  postcard  shf)uing 
the  (  xemptinn  application  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cnpies  nf  the  applications  [Sfe  Docket 
.Number)  are  available  for  inspection  at 
the  New  Docket  Management  Facility. 
PL-401.  at  the  U.S.  Department  of 
Transportation,  Nassif  Building.  400  7th 
Street.  SVV.,  Washington,  DC  20590  or  at 
bttp  //d nis.dot.gov. 

This  notice  of  receipt  of  application  . 
tnr  new  exemptions  is  published  in 
accordance  with  Part  107  of  the  Federal 
hazardous  materials  transportation  law 
(49C.SC:.  51 17(b):  49  CFR  1.53(b)). 

Issued  in  \\  dshiiigton,  DC.  on  Septemljer 
,i(>.  JOO.C 

R.  Ryan  Postefi. 

Exfmptions  Program  Officpr.  Offiit'  of 
Hii/.ardnus  Matrnah.  Exrinption^  and 
.■\pf>roviils 


Application  number  ;         °^^^ 


Applicant 


13289-N 


13290-N 


13292-N 


13293-N 


13294-N 


13295-N 


TITEQ  Corpora 

tion 
Palmdale,  CA  .. 


Tens,  L  L.C 
Camanllo,  CA 


Seaquist  Perfect 

Dispensing 
Gary,  IL      


Penox  Tech 

nologies   LLC 
P.tts,  PA 


BOC  Edwards 
San  Marcos   CA 

Taylor  Wt^artor 
Harrisburg    PA 


Regulation(s)  affected 


Nature  of  exemption  thereof 


49  CFR  I73  302(a)(3,l 
175  3  178  65 


49  CFR  173  188 


49  CFR  173  306(hi 


49  CFR  1  73  316 


49  CFR  173  211     173  242 


49  CFR  172  203(a). 
172  203(a),  172301, 
173,302. 


To  authonze  the  manufacture,  marking,  sale  and  use 
of  a  limited  life,  non-refillable  non-DOT  specification 
steel  cylinder  similar  to  DOT  Specification  39  for  use 
in  transporting  certain  Division  2.2  hazardous  mate- 
rials (modes  1.  2,  4) 

To  authonze  the  transportation  in  commerce  of  waste 
white  phosphorus.  Division  4.2,  in  30  gallon  1H2 
plastic  drums  further  packaged  in  1A2  steel  55  gal- 
lon drums  banded  together  and  palletized  (mode  1) 

To  authonze  the  manufacture,  mark,  sale  and  use  of 
plastic  containers  of  not  more  than  20  fluid  ounces 
pressunzed  with  a  non-flammable,  non-toxic  gas  to  a 
maximum  pressure  of  150  psi  for  transportation  of 
consumer  commodities  (modes  1 ,  2) 

To  authonze  the  transportation  in  commerce  of  a  non- 
DOT  specification  cylinder  equipped  with  an  alter- 
native heat  transfer  design  pressure  for  use  in  trans- 
porting oxygen,  refrigerated  liquid.  Division  2.2, 
(mode  1) 

To  authonze  the  transportation  in  commerce  of  electro- 
lyte cells  to  be  shipped  in  bulk  in  alternative  pack- 
aging, (mode  1) 

To  authonze  the  manufacture,  marking,  sale  and  use 
of  non-DOT  specification  seamless  steel  cylinders 
for  use  in  transporting  certain  compressed  gases, 
(modes  1,  2,  3.  4) 


K.RB'yn 


Ca^mral    Daoictor  /  V'nl      KH      Vri      lU  1   /  TVi  1  ircHai;      nrtnhor    9      700'?  /  Mntirpc 
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[FR  Doc.  03-24966  Filed  10-1-03;  8:45  am] 

BILUNG  CODE  4910-60-M 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Exemption 

agency:  Research  and  Special  Programs 
Administration.  DOT. 
ACTION:  List  of  applications  for 
modification  of  exemptions. 

SUMMARY:  In  accordance  with  the    ' 
procedures  governing  the  application 
for.  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 


the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
ar-?  described  in  footnote  to  the 
application  number.  Application 
numbers  with  the  suffix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 
DATES:  Comments  must  be  received  on 
or  before  (15  days  after  publication). 
ADDRESSES:  Records  Center,  Research 
and  Special  Programs  Administration, 
U.S.  Department  of  Transportation. 
Washington,  DC  20590. 


Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Records  Center. 
Nassif  Building,  400  7th  Street.  S\V., 
Washington.  DC  or  at  http:// 
dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  Part  107 
of  the  Federal  hazardous  materials 
transportation  law  (49  U.S.C.  5117(b): 
49  CFR  1.53(b)). 

Issued  in  Washington,  DC.  on  September 
26.  2003. 
R.  Ryan  Postea. 

Exemptions  Program  Officer.  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 


Application  No. 


Docket  No. 


Applicant 


Modification  of 
exemption 


9266-M 

Eurotalner  SA  Paris,  FR  (See  Footnote  1)  

9266 

11494-M  

RSPA-97-2901  

RSPA-98-4313 

RSPA-00-7421  

RSPA-03-16054  

Atlantic  Research  Corp.   (Auto.   Products  Group)  Knoxville, 

{See  Footnote  2). 

Patts  Fabrication  and  Services  Odessa,  TX  (See  Footnote  3)  . 

Atlantic  Research  Corp.   (Auto.   Products  Group)  Knoxville, 

(See  Footnote  4). 
Connecticut  Yankee  Atomic  Power  Company  East  Hampton, 

(See  Footnote  5). 
ConocoPhillips  Alaska,  Inc.  Anchorage,  AK  (See  Footnote  6)  . 

TN 

TU 

CI 

11494 

11947-M  

11947 

12122-M  

12122 

12468-M  

13282-M  

12468 
13282 

( 1)  To  modify  the  exemption  to  authorize  the  transportation  of  an  additional  Division  2.2  material  in  non-DOT  specification  IMO  Type  5  portab>le 
tanks. 

(2)  To  modify  the  exemption  to  authorize  passenger-carrying  aircraft  as  an  additional  mode  of  transportation  for  Class  9  and  Division  2.2  mate- 
rials in  non-DOT  specification  cylinders. 

(3)  To  modify  the  exemption  to  authorize  the  transportation  of  a  Class  8  material  in  non-DOT  specification  containers. 

(4)  To  modify  the  exemption  to  authorize  passenger-carrying  aircraft  as  an  additional  mode  of  transportation  for  Division  2.1,  2.2  and  Class  9 
materials  In  non-DOT  specificatk)n  cylinders. 

(5)  To  modify  the  exemption  to  authorize  a  change  to  the  configuration,  project  management,  transport-related  responsibilities  and  shipment 
date  of  the  reactor  pressure  vessel  containing  a  Class  7  material  within  a  Reactor  Vessel  Transport  System. 

(6)  To  reissue  the  exemption  originally  issued  on  an  emergency  basis  for  the  transportation  of  a  Class  8  material  In  a  DOT  Specifkation  1A1 
steel  drum  which  exceeds  the  quantity  limitation  when  shipped  by  air. 


(FR  Doc.  03-24967  Filed  10-1-03;  8:45  am] 

BILUNG  CODE  4910-60-M 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

International  Standards  on  ttie 
Transport  of  Dangerous  Goods;  Public 
Meetings 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  Department  of 
Transportation. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  is  to  advise 
interested  persons  that  RSPA  will 
conduct  a  public  meeting  in  preparation 


for  the  nineteenth  meeting  of  the 
International  Civil  Aviation 
Organization's  Dangerous  Goods  Panel 
(ICAO  DGP)  to  be  held  October  27- 
November  7,  2003  in  Montreal,  Canada. 

DATES:  October  15,  10  a.m.-12:30  p.m.. 
Room  8440. 

ADDRESSES:  The  meeting  will  be  held  at 
DOT  Headquarters,  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Richard,  International  Standards 
Coordinator,  Office  of  Hazardous 
Materials  Safety,  Department  of 
Transportation'  Washington.  DC  20590; 
(202)  366-0656. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  will  be  to 


prepare  and  discuss  draft  positions  for 
the  nineteenth  meeting  of  the  Dangerous 
Goods  Panel.  Topics  to  be  covered 
during  the  public  meeting  will  include: 
(1)  Amendments  for  the  2005-2006 
edition  of  the  ICAO  Technical 
Instructions;  (2)  Harmonization  of  the 
ICAO  TI  with  the  13th  revised  edition 
of  the  UN  Model  Regulations  on  the 
Transport  of  Dangerous  Goods;  (3) 
Requirements  for  infectious  substances; 
(4)  Training;  (5)  Dangerous  goods 
security  requirements;  (6)  revision  of  the 
packing  instructions;  (7)  the  air 
eligibility  marking  requirement;  and  (8) 
Dangerous  goods  carried  by  passengers 
and  crew  members. 

The  public  is  invited  to  attend 
without  prior  notification. 
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Issued  m  Washington  DC.  on  September 
26,  2003 
Robert  A.  McGuire, 

Associate  Administrator  for  Hazardous 

Matenals  Safety 

IFR  Dor  0:i-24'464  Filed  '»-l-03.  8  45  urn] 

BU.UNG  CODE  4910-60-M 


DEPARTMENT  OF  THE  TREASURY 

Community  [>evetcpm«nt  Financial 
Institutions  Fund:  Open  Meeting  of  the 
Community  Development  Advisory 
Board 

AGENCY:  Cnmmunitv  Devt'lDpnifnt 
FinanfJidJ  Institutions  Fund.  Department 
of  the  Treasury 
ACnON;  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  the 
next  meeting  of  the  (iommunitN 
Development  .\dvisor\'  Board,  vvhii  h 
provides  advice  to  the  Director  of  the 
Community  Development  Finantial 
Institutions  Fund. 
DATES:  The  ne.xt  meeting  of  the 
Ckimmunity  Development  .Advisory 
Board  will  be  held  on  Thursdav 
October  23.  2003.  beginning  at  11)  .i  in 
ADDRESSES:  The  ("ommunitv 
Development  .Advisory  Board  meeting 
will  be  held  at  The  .American  Institute 
of  Architects  Boardroom,  located  at 
1735  New  York  Avenue,  NVV  , 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Th.' 
Office  of  External  .Affairs  nf  the 
Community  Development  Financial 
Institutions  Fund  (the  "Fund").  L'  .S 
Department  of  the  Treasury.  601  13th 
Street.  NVV  .  .Suite  200  .South,' 
Washington.  DC  20005,  (202)  B22-9046 
(this  is  not  a  toll  frtM^  number).  Other 
information  regarding  the  Fund  and  its 
programs  may  be  obtained  through  the 
Fund's  Web  site  at  http:// 
vwv"H'  cdfifund  tjov 

SUPPLEMENTARY  INFORMATION:  .Sec  tii.ii 
104(di  of  the  Communitv  Developm>':ii 
Banking  and  Financial  Institutions  ,\t  ! 
of  lt)44  (12  L'S  C.  4703ldii  e-,tahli-.heil 
the  Community  Development  .\dv  iMir\ 
Board  (the  ".Advisorv'  Board",l   The 
charter  for  the  .Advisorv  Board  has  been 
filed  in  acxordam  e  vvith  the  F'ederal 
Advisor,'  Committee  .\ct.  as  amended  (5 
U.S.C.  App,).  and  with  the  approval  of 
the  Secretar\'  of  the  Treasur\ 

The  function  of  the  .\dvisor\  Board  is 
to  advise  the  Director  of  the  Fund  fw  hn 
has  been  delegated  the  authority  to 
administer  the  Funti)  on  the  policies 
regarding  the  acti\ities  of  the  Fund  The 
Fund  is  a  wholly  owned  corporation 
within  the  Department  of  the  Treasury 
The  Advisory  Board  shall  not  advise  the 


Fund  on  the  granting  or  denial  of  any 
particular  application  for  monetary  or 
nonmonetary  awards.  The  Advisory 
Board  shall  met^t  at  least  annually. 

It  has  been  determined  that  this 
doc  ument  is  not  a  major  nile  as  defined 
in  Kxec  utive  Order  12241  and  therefore 
reoulatorv  impat:f  analysis  is  not 
required.  In  addition,  this  document 
does  not  constitute  a  rule  subjec:t  to  the 
Regulatory'  Flexibility  Act  (5  U.S.C. 
Chapter  6) 

The  next  meeting  ol  the  Advisory 
Board,  all  of  which  will  be  open  to  the 
public,  will  be  held  at  The  .American 
institute  of  .Ar(  hitei  ts  Boardroom, 
Io(  ated  at  17,15  New  York  Avenue.  N\V  . 
Washington.  DC,  on  Thursday.  October 
23.  2003,  beginning  at  10  am.  The  room 
will  ai  (  omini)daIe  5t)  members  of  the 
public.  Seats  are  available  on  a  first- 
come,  first-served  basis.  Participation  in 
the  disc  ussions  at  the  meeting  will  be 
limited  to  Advisory  Board  members  and 
Departnu-nt  of  the  Treasury  staff, 
.Anyone  who  would  like  to  have  the 
Advisor\  Board  i  (insider  a  written 
statement  must  submit  it  to  the  Fund,  at 
the  address  nf  the  Fund  specified  above 
in  the  FOR  FURTHER  INFORMATION 
CONTACT  sei  turn.  h\  4  p  in    Monday, 
Oc  tuber  13,  2003 

The  meeting  will  inc  hide  a  report 
from  the  Director  on  the  a(  tivities  of  the 
fTIFI  Fund  siiK  e  the  List  .Advisory 
Board  ineftiiig,  hk  hiding  programmatic. 
fisf:al  and  legislative  iriifiati\es  for  the 
years  2003  and  2004 

.Authority;  12  1  .^,l.   47UJ.  l.tiapler  X.  l-'ub. 
L.  104-19.  109  Stat.  237. 

Fonv  T.  Brown. 

Diri'clor,  Luinmunily  Development  Financial 

Institutions  Fund 

IKR  Doc,  UH-ZSQQ7  Filed  10-1-03,  «  45  ami 

BILLir«G  CODE  481»-70-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8816 

AGENCY:  liit^Tiia!  R.-venu.'  Service  (IRS) 

ACTION:  Notice  and  request  lor 
comments. 


SUMMARY:  I  he  Department  of  the 
Tr>Msur\    ,ts  p.irt  of  its  (  ontinuing  effort 
to  re(iii(  !■  pa(ierv\i)rk  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  i nmment  no  proposed 
and.  or  (  oiitiiuiing  iiiform.ition 
collec  tions,  as  recjuired  by  the 
Paperwt)rk  Kedui  tion  Act  of  \^95, 
Public   Law  104-13  (44  C  S,C. 


3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8816,  Special  Loss  Discount  Account 
and  Special  Estimated  Tax  Payments  for 
Insurance  Companies. 
DATES:  Written  comments  should  be 
received  on  or  before  December  1,  2003, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue,  N\V,.  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Larnice  Mack  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3179.  or  through  the  Internet  at 
Uirnice.Muck'&irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Special  Loss  Discount  Account 
and  Special  Estimated  Tax  Payments  for 
Insurance  Companies, 

OMB  Mumber:  1545-1130. 

Form  .\'umbfr:  8816. 

Abstract:  Form  8816  is  used  by 
insurance  companies  claiming  an 
additional  deduction  under  Internal 
Revenue  Code  section  847  to  reconcile 
estimated  tax  payments  and  to 
determine  their  tax  benefit  associated 
with  the  deduction.  The  information  is 
needed  by  the  IR,S  to  determine  that  the 
proper  additional  deduction  was 
claimed  and  to  insure  the  proper 
amount  of  special  estimated  tax  was 
computed  and  deposited. 

Current  Actions:  The  following 
changes  are  being  made  to  Form  8816: 
The  line  items  in  Part  I  are  being 
separated  into  two  parts.  Part  I  will  be 
Unpaid  Losses — Undiscounted  and 
Discounted,  and  Part  II  will  be  Special 
Loss  Discount  Account.  Part  III  will  be 
Special  Estimated  Tax  Payments 
(previously  Part  11),  The  old  Part  111.  Tax 
Benefit  Associated  with  the  Additional 
Deduction  under  Section  847,  is  being 
eliminated  because  it  is  no  longer 
needed.  Also,  a  new  line  is  being  added 
to  Part  III  to  request  information  on 
prior  section  847  payments  transferred 
to  the  current  year.  This  will  enable 
both  taxpayers  and  the  Service  Centers 
to  properly  identify  payments  that  are 
transferred  between  accident  years. 

Tvpe  ol  Revifiv:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizatiims. 

Estimated  Sumber  of  Respondents: 
3.000, 

Estimated  Time  Per  Respondent:  6  hr,, 
24  minutes. 

Estimated  Total  Annual  Burden 
Hours:  19,200 


!•  t^r4  r^wr^l        D  rxt^-m  t.-tr\w 


\',J 


N'r.         1(11     '  TVr.rf.l    .,.        ri/-t,>l->c 


9nOQ    /  \Intir-DC 


Federal  Register / Vol.  68,  No.  191 /Thursday,  October  2,  2003 /Notices 


56871 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
ccjmments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  23,  2003. 
Glenn  Kirkland, 

IRS  Reports  Clearance  Officer. 

|FR  Doc.  03-25028  Filed  10-1-03;  8:45  am] 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Notice  2003-67 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 


soliciting  comments  concerning  Notice 
2003-67,  Notice  on  Information 
Reporting  for  Payments  in  Lieu  of 
Dividends. 

DATES:  Written  comments  should  be 
received  on  or  before  December  1.  2003, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  notice  should  be  directed  to 
Carol  Savage  at  Internal  Revenue 
Service,  room  6407.  1111  Constitution 
Avenue.  NW.,  Washington,  DC  20224. 
or  at  (202)  622-3945,  or  through  the 
Internet  at  CAROL.A.SAVAGE@irs.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Notice  on  Information  Reporting 
for  Payments  in  Lieu  of  Dividends. 

OMB  Number:  1545-1858. 

Notice  Number:  Notice  2003-67. 

Abstract:  Notice  2003-67  provides 
guidance  to  brokers  and  individuals 
regcirding  provisions  in  the  lobs  and 
Growrth  Tax  Relief  Reconciliation  Act  of 
2003.  The  notice  provides  rules  for 
brokers  to  use  in  determining  loanable 
shares  and  rules  for  allocating 
transferred  shares  for  purposes  of 
determining  payments  in  lieu  of 
dividend  reportable  to  individuals. 
These  rules  require  brokers  to  comply 
with  certain  recordkeeping 
requirements  to  use  the  favorable  rules 
for  determining  loanable  shares  and  for 
allocating  transferred  shares  that  may 
give  rise  to  payments  in  lieu  of 
dividends. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Average  Time  Per 
Respondent:  100  hours. 

Estimated  Total  Annual  Burden 
Hours:  60.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential. 
as  required  by  26  U.S.C.  6103. 


Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  uf 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  informati(jn 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information.  ~^ 

Approved:  September  26.  2003. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

|FR  Doc.  03-25029  Filed  10-1-03:  8:45  am) 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8818 

AGENCY:  Internal  Revenue  Ser\'ice  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunitv  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8818,  Optional  Form  To  Record 
Redemption  of  Series  EE  and  I  U.S. 
Savings  Bonds  Issued  After  1989. 
DATES:  Written  comments  should  be 
received  on  or  before  December  1,  2003, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Ser\'ice.  room  6411,  1111  Constitution 
Avenue.  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
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shniiifi  hf  (iirt'cif'i  t  I  l.tirim  t'  M.k  k  at 
Intcrndl  Ri'Vt'iiut'  Si'r\  i(_:t'.  mmn  f)4l)~ 
1111  ('Mnstitutuin  .\v>>niip,  NVV., 
\V^^^hln^;ti.^.  DC  J0J-:4,  ur  at  (202)  b22- 
<  I  "M.  iir  through  the  lahTiu't  ,it 
Linii  >■  A/(K>.-"  ;r>'  t,'.  •( 

SUPPLEMENTARY  INFORMATION: 

IhVV  (IptiMiidl  !'nin;  Ti.  K-n  ord 
Kfilrnifitinii  lit  .Srri>'>  FK  .iiid  1  U.S. 
Sd\.ins4^  blltui^  ^^!l..i  .\rt''i   I'iHQ. 

OXIB  .\unihfr   l,i45-1151 

F  'rm  Sumber:SH\3. 

Ahytnirt  I  nder  internal  Revenue 
(■(uif  section  r?.T,  if  .in  individual 
rt'(i»frns  I'.S.  sd\  iiig?  bunds  is.sued  after 
IMHM  tn.i  pay*,  qualified  hmher 
rdiK  .itii'!i  expense^,  di:ri:;e  th^'  vear.  the 
mtt'rest    .n  the  bonds  i>  'X   .liable  from 
UK  nine   /•'nriii  8H1  cS  I  .:;i  'k'  used  to  kf^pp 
a  ret  .ird   if  ihe  bniuK  •  .i^hed  sn  that  tht^ 
taxpaver  (  an  (  iaiiii  th>'  pruptT  interest 
exclu-iion 

Curri-'nt  Ai  tinn-^  Th'Te  ,ire  nn  i  hiuiges 
being  made  tf)  the  form  at  this  time. 

Tvpf  (it  /-(rv/eu    Extension  of  a 
currentlv  appr  \  ed  <  ollef  tiun. 

Aff^'(tf-(l  Pui>.:-    !:i'iiv.iduals  or 
iiouseholds, 

EstimaU'd  S'umhf'r  ii  Respondents: 
50.000 

E'itiniatt'd  Time  Ftr  Respondent:  .38 
minutes 

Estinuitt'd  Total  Annual  Burden 
Hours   J 2, 000 

The  followin-;  p-irit;raph  a[)plies  to  all 
of  the  collectinns  nt  information  covered 
h\  this  notice. 

An  agf'iu :v  ma\  not  conduct  or 
sponsor,  and  a  person  is  nut  retjuired  to 
respond  to.  a  collection  of  information 
unless  the  1 1)1  lection  nf  information 
(iisplavs  a  \aliii  (JMB  i  nntroj  number 
Books  111  rec  oriU  ri'l.itiii'.  '■ .  i  '  i  ilh'ction 
of  information  mii-t  h>-  retained  a.s  long 
as  their  ( nnteiit.s  in.c.  become  material 
in  the  administratinn  nt  an\  internal 
revenue  law   CleneralK.  tax  returns  and 
tax  return  inforniatmn  are  confidential. 
as  recjuired  bv  2b  U.S.C.  6103. 

ReijUf'st  for  (jimments:  Comments 
submitted  in  resp.uis''  to  this  notice  will 
be  summan/ed  and  nr  includetl  in  the 
recjuest  for  OMB  approval.  All 
comments  will  become  <i  matter  of 
public  record  (iomments  are  invited  on; 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agencN .  iiu  ludini;  '.vh<'ther  the 
informatHm  siiail  ha\e  practical  utility; 
ib)  the  ac  (  ura(:\  '  if  tile  agencv's  estimate 
of  the  burden  of  the  collection  of 
information,  [;]  w avs  to  enhance  the 
iiualit\ .  utilitv,  and  c  larit\  ot  the 
information  to  be  c  ollei  ted:  id)  '.\a\  s  ti  > 
minimize  the  burden  of  the  (  nlK'c  ti'in  ,if 
information  (m  respondents,  mc  ludiiig 
through  the  use  ot  automated  '  olle,  tmn 


tei  hnuiues  nr  iither  tonus  nf  information 
te(  [iiiiilogv:  and  iei  estimates  ot  capital 
or  start-u[)  (  osts  dud  (osts  ot  ojieration 
ni.iinteiiance,  anil  pun  hasi  ot  services 
ti  i  prn\  i(ie  mtorni.ition 

\pi  :,  \,i!    s.  I'fmber  24,  200) 
Glenn  kukliind, 
IRS  fle/iorti  Clranince  Officer. 
[FR  Doc.  03-'^S030  Filed  10-1-03;  8:4.5  ami 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Research  and  Development  Office; 
Government  Owned  Invention 
Available  for  Licensing 

AGENCY:  Keseaich  and  Ue'.  elopment 
Othce,  Veterans  Affairs. 

ACTION:  Notice  ot  ( ,.i\  eriiiiicnt  nwned 
invention  available  Irjr  licensing, 

SUMMARY:    ill.'  in\.iilion  listed  below  is 
owned  [i\  the  r  S   ( |i  i\  ern.'uent  as 
represented  1)\  !iie  Department  of 
\'et.r.nis  Affairs,  and  is  available  for 
lii  eiisiiig  in  acicordance  with  A5  I'.S.C 
21):"  .iiid  (7  (FK  part  404  to  achieve 
•  ■xpt'ditious  (  oiiimerciali/ation  of 
results  (if  federaiiv  funded  rese.in  h  and 
de\  e|(ipi!ieilt    FiU'eigu  [latents  ,)re  lil-'d 
oil  s.'F-,  ted  inventions  to  extend  ni.irket 
( I'.erage  for  I'.-S  c umpanies  and  may 
also  be  available  for  liciMvsiiig. 

FOR  FURTHER  INFORMATION  CONTACT: 

ffi  tiiiu  ai  .uid  111  eiisiug  iiitorniation  on 
ttle  irueiitlnll  IIliU   be  ubtaiiied  b\ 
writing  to   Robert  VV    I'otis    Dejiartment 
of  V'eteran.s  .\tfairs   Diiei  tnr  're(.hnoloi_;\ 
Transfer  Program   Kese  in  h  iiid 
Devlopiiient  (  litii  .■   MlO  Vermont 
.■\venue,  .\V...  \k  a.shinglnn,  D( .  20420: 
fax:  202-254-0473:  e-mail   i' 
hob  potts't'Jhq. med.va.gov.  Am  re(|uest 
for  information  should  incdude  the 
Number  and  Title  for  tli.   r  'Fxant 
invention  as  indicated  below    Issued 
[latents  mav  be  obtained  from  th«' 
Commissioner  of  P.itents,  1'  ,S   i'atent 
and  Trademark  ( )ffi(  e  W  fsiimv^ton.  D( 
20231. 

SUPPLEMENTARY  INFORMATION'   Itie 
invention  av  ailable  lor  licensing  is: 

US  Patent  Application  No.  08/9.S6.5ia; 
Australian  Pateiit  No.  752331:  ■'Alpha-7 
Nicotinic  Receptor" 

Dated   September  24.  2003. 
Anthony  ).  Principi, 

Secretar}'.  Department  of  Vetenins  Affairs. 
(FR  Doc.  03-24957  Filed  lO-l-fi  (   H  ^'i  ,nn| 

BILLING  CODE  8320-0 C  P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Professional  Certification  and 
Licensure  Advisory  Committee;  Notice 
of  Meeting 

The  De[)artm(>nt  of  Veterans  Affairs 
{\\\]  gi\es  notice  under  Public  Law  92- 
4!),i  (Federal  .\d\isory  Committee  Act) 
tliat  (be  Professional  Certification  and 
Licensure  .Advisorx-  Clommittee  has 
SI  heduled  a  meeting  on  Wednesday. 
October  15,  200  L  at  the  Department  of 
\etei.ins  ,\ffairs.  Veterans  Benefits 
.\diiiinistratiiiii  Educ:ation  (ainference 
Koimi  f.OlW  1800  G  Street,  ,N\V' 
W'lshington.  D(^  from  8:30  a.m.  to  4 
}i  111  The  meeting  is  open  to  the  public. 

The  purpose  (d  the  Committee  is  to 
ath  ise  the  .Secret.ir\'  of  N'eterans  Affairs 
on  tfie  requirements  of  organizations  or 
entities  uffering  licensing  and 
certification  tests  to  individuals  for 
whic:h  payment  fc^r  such  tests  may  be 
made  under  chapters  30.  32,  34.  or  35 
of  Title  38,  Cnited  States  Code. 

The  meeting  will  begin  with  opening 
remarks  and  introduction  of  new 
members  by  Ms.  Sandra  Winborne, 
Committee  Chair.  During  the  morning 
session,  the  Committee  will  r(K;ei\-e  a 
report  on  outreach  ac:tivities,  and  a 
presentadnn  on  licensure  and 
certification  usage  Th(!  afternoon 
session  will  include  a  progress  report  on 
improvements  to  the  Licensing  and 
Certification  Approval  System  (l.ACAS), 
and  discussion  of  any  old  or  new 
business. 

Interested  persons  mav  file  written 
statements  to  the  committee  before  the 
meeting,  or  within  10  days  after  the 
meeting,  with  Mr.  Giles  Larrahee, 
Designated  Fedt-ral  Official,  Dtipartment 
ot  \'eterans  Affairs,  Veterans  Benefits 
Administration  (225B).  810  Vermont 
.\vvn\\i\  N'W.   Washington.  DC  20420. 
Oral  statements  from  the  public  will  be 
he.ird  at  1  p.m.  -Anv  member  of  the 
[lublic  wishing  to  attend  the  meeting 
shiuild  conlac:t  Mr  C>iles  Larrabee  or  Mr, 
Mi>  bael  N'un.ke,  <it  (202)  273-7187, 

!Jale<l    .September  1",  200:i. 
B\  Uireriion  ot  liie  Secretary. 
K,  Philip  Kiggin. 

(.jjinnuttff-  .\/on<jgemen(  Officfr. 

IFR  Dim  .  0.'!-2492:i  Filed  9-3(M)3.  HA5  amj 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Executive  Committee  to  the  Voiuntary 
Service  Nationai  Advisory  Committee, 
Notice  of  iMeeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92—463 
(Federal  Advisory  Committee  Act)  that 
the  Executive  Committee  to  the 
Department  of  Veterans  Affairs 
Voluntary  Service  (VAVS)  National 
Advisory  Committee  (NAC)  will  meet 
October  20-21,  2003,  at  the  Rosen  Plaza 
Hotel,  Orlando,  Florida.  The  meetings 
are  scheduled  from  8:30  a.m.  imtil  4:30 
p.m.  on  October  20,  2003,  and  from  8:30 
a.m.  until  12  noon  on  October  21,  2003. 
The  meeting  is  open  to  the  public. 

The  NAC  consists  of  sixty-two 
national  organizations  and  advises  the 
Secretary,  through  the  Under  Secretary 
for  Health,  on  the  coordination  and 
promotion  of  volunteer  activities  within 


VA  health  care  facilities.  The  Executive 
Committee  consists  of  nineteen 
representatives  from  the  NAC  member 
organizations  and  acts  as  the  NAC 
governing  body  in  the  interim  period 
between  NAC  Annual  Meetings. 

Business  topics  for  the  October  20 
morning  session  include:  review  goals 
and  objectives,  VHA  update  and  a 
VAVS  update  of  the  Voluntary  Service 
program's  progress  since  the  2003  NAC 
Annual  Meeting,  Parke  Board  update, 
review  of  the  2003  aimual  meeting 
evaluations  and  the  VAVS  Partner's 
Treasurer  report.  The  October  20 
afternoon  business  session  topics 
include:  the  58th  annual  meeting  plans, 
workshop  and  plenary  sessions/ 
suggestions.  The  October  21  morning 
business  session  topics  include:  2006 
NAC  annual  meeting  planning, 
membership  report  review, 
recommendations,  subcommittee 
reports,  standard  operating  procedure 


revisions,  new  business  and  Executive 
Committee  appointments. 

No  time  will  be  allocated  at  this 
meeting  for  receiving  oral  presentations 
from  the  public.  However,  interested 
persons  may  either  attend  or  file 
statements  with  the  Committee.  Written 
statements  may  be  filed  either  before  the 
meeting  or  witbin  10  days  after  the 
meeting  and  addressed  to:  Ms.  Laura 
Balun,  Administrative  Officer, 
Volimtary  Service  Office  (10C2), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  Individuals  interested  in 
attending  are  encouraged  to  contact  Ms. 
Balun  at  (202)  273-8952. 

Dated:  September  25,  2003. 
By  Direction  of  the  Secretary. 
E.  Philip  Riggin, 

Committee  Management  Officer. 

[FR  Doc.  03-24924  Filed  10-1-03;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart17 
RIN  2900-AL06 

Reasonable  Charges  for  Medical  Care 
or  Services;  2003  Methodology 
Changes 

agency:  Dppartment  of  Veterans  Affairs 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  Department  of  Veterans 
Affairs  iVA)  medical  regulations 
concerning    reasonable  charges"  for 
medical  c;are  or  services  provided  or 
furnished  bv  VA  to  a  veteran: 
— For  a  nonservice-connected  disability 
for  whic:h  the  veteran  is  entitled  to 
care  (or  the  pavment  of  expenses  of 
care)  under  a  health  plan  contract: 
— For  a  nonservice-connected  disability 
incurred  incident  to  the  veteran's 
emplovment  and  covered  under  a 
worker  s  (  ompensation  law  or  plan 
that  provides  reimbursement  or 
indemnification  for  such  care  and 
services:  or 
— For  a  nonservice-connected  disability 
incurred  as  a  result  of  a  motor  vehicle 
accident  in  a  State  that  requires 
automobile  accident  reparations 
insurance 

The  regulations  contain 
methodologies  designed  to  establish  VA 
charges  that  replicate,  insofar  as 
possible,  the  80th  peri;entile  of 
community  charges,  adjusted  to  the 
market  areas  in  which  VA  facilities  ,iTi' 
located,  and  trended  forward  to  the  time 
period  during  which  the  charges  will  be 
used.  This  document  proposes  to  amend 
the  regulations  reg.irding  VAs 
reasonable  charges  methodologies  for 
the  following  purposes:  to  establish 
charges  for  medical  care,  procedures, 
services,  durable  medical  equipment 
(DME).  drugs.  in|ectables.  medical 
items,  and  supplies  for  whK;h  we 
currently  do  n^ot  have  charges,  to  replace 
certain  charges  currentlv  based  on  VA 
costs  with  charges  based  on  i ommunitv 
charges:  to  establish  separate  charges  for 
medical  care,  procedures,  services, 
DME.  drugs.  iniec:tables.  medical  items, 
and  supplies  whose  charge's  are 
presently  combined  with  other  charges: 
to  bring  our  charge  structures  and 
associated  billing  practices  closer  to 
industrv  standard  charge  structures  and 
billing  practices;  and  to  provide  certain 
clarifications. 

DATES:  Comments  must  be  received  on 
or  before  November  3.  2003. 
ADDRESSES:  Mail  or  h.uui-deliver 
written  comments  to:  Director, 


Regulations  Management  (OOREGl), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue.  NW.  Room  1068, 
Washington,  DC:  -i0420;  or  fax  comments 
to  (202)  273-9026;  or  e-mail  comments 
to  OGC.Ree.ulations'&tmaiiva.gov. 
('omments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AL06  ■  All  written  comments  received 
will  be  available  for  public  inspection  in 
the  Office  of  Regulations  Policy  and 
Management,  Room  1063B,  between  the 
hours  of  8  a.m.  and  4:30  p  m..  Monday 
through  Friday  (except  holidays).  Please 
call  (202)  27:i-9,=Sl.=)  for  an  appointment, 
FOR  FURTHER  INFORMATION  CONTACT: 
David  (ileaver,  Clhief  Business  Office 
(168).  \'t'tt!rans  Htialth  Administration, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue.  NW,  Washington,  DC 
20420,  (202)  254-0361.  (This  is  not  a 
toll  free  number  ) 
SUPPLEMENTARY  INFORMATION:  This 
document  proposes  to  amend  VAs 
medical  regulations  that  are  set  forth  in 
38  C-FR  part  17   More  specifically,  we 
are  proposing  to  amend  the  regulations 
that  establish  methodologies  for 
determining  reascjnable  c;harges  for 
medical  care  or  services  provided  or 
furnished  by  VA  to  a  veteran: 

(i)  For  a  nonservice-connected 
disability  for  which  the  veteran  is 
entitled  to  care  (or  the  payment  of 
expenses  of  care)  under  a  health  plan 
contrac  t: 

(ii)  ¥ui  .1  ii(inservic:e-c  c)niUH:ted 
disability  incurred  incident  to  the 
veteran's  empiijvmeiit  and  covered 
under  a  worker's  c:oinpensation  law  or 
plan  that  provides  reimbursement  or 
indemnification  for  such  care  and 
services;  or 

(iii)  For  a  iinnservice-connected 
disability  uk  urred  as  a  result  of  a  motor 
vehicle  accident  in  a  State  that  requires 
automobile  accident  reparations 
insurance 

L'nder  the  provisions  of  38  I'.S.f]. 
1729.  V.\  has  the  right  to  recover  or 
collect  reasonable  charges  for  such 
medical  care  and  services  from  a  third 
part\  to  the  extent  that  the  yeteran  or  a 
provider  of  the  care  or  services  would 
be  »'ligible  to  receive  pavment  therefor 
from  that  third  party  if  the  care  or 
servH  es  had  been  furnished  by  <i 
provider  other  than  a  department  or 
agency  of  the  I'nited  .States.  However, 
consistent  with  that  statutory  authority, 
a  third-[)arty  payer  liable  for  such 
medic  al  c  are  and  services  under  a 
health  [)lcin  ( ontract  has  the  option  of 
paving,  tn  the  extent  of  its  c:overage, 
either  the  lulled  <  barges  or  the  amount 
the  third -|)<irtv  [)<i\er  demonstrates  it 
would  pay  for  care  or  servic  es  furnished 
by  providers  other  than  entities  of  ihc; 


United  States  for  the  same  care  or 
services  in  the  same  geographic  area. 

The  methodologies  for  establishing 
reasonable  charges  are  designed  to 
replicate,  insofar  as  possible,  the  80th 
percentile  of  conununity  charges, 
adjusted  to  the  market  areas  in  which 
VA  facilities  are  located,  and  trended 
forward  to  the  time  period  during  which 
the  charges  will  be  used.  An  exception 
is  that  charges  for  prescription  drugs  are 
based  on  VA  costs  in  accordance  with 
the  methodology  set  forth  in  §  17.102. 

This  document  proposes  to  amend 
VA's  reasonable  charges  regulations  to 
make  significant  changes  to  our  charge 
development  methodologies  and  charge 
structures,  to  provide  charges  for  2003 
Current  Procedural  Terminology  (CPT) 
codes,  and  to  provide  certain 
clarifications.  These  proposed  changes 
are  described  in  more  detail  in  the 
following  paragraphs. 

Data  for  Calculating  Actual  Charge 
Amounts 

As  we  have  done  in  the  past,  we  are 
publishing  data  for  calculating  actual 
charge  amounts  based  on  the 
methodologies  set  forth  in  this  proposed 
rule  in  an  accompanying  notice  in  this 
same  edition  of  the  Federal  Register. 
However,  this  document  proposes  that 
in  the  future  this  information  will  either 
be  published  in  a  notice  in  the  Federal 
Register  or  will  be  posted  on  the 
Internet  site  of  the  Veterans  Health 
Administration  Chief  Business  Office  at 
http://www.va.gov/revenue,  under 
"Charge  Data   "  We  are  proposing  this 
change  because  we  believe  posting  this 
information  on  the  Internet  will  make  it 
more  readily  available  to  the  public, 
while  at  the  same  time  greatly  reducing 
the  volume  of  information  and 
associated  taxpayer  expense  of 
publishing  it  in  the  Federal  Register. 

Data  Sources 

Presently,  the  regulations  identify 
data  sources  used  to  calculate  charges 
by  name  and  edition  (for  example.  2001 
Medicare  MedPAR  file).  In  addition,  the 
regulations  give  specific  information  on 
where  various  databases  can  be  obtained 
(for  example,  the  Internet  site  where  the 
Medicare  (Clinical  Diagnostic  Laboratory 
Fee  .Schedule  c  an  be  found).  This 
document  proposes  that  data  sources 
will  heieafter  be  identified  in  these 
regulations  only  by  name,  and  that  the 
editions  used  and  information  on  where 
these  data  sources  may  be  obtained  will 
be  presented  along  with  the  data  for 
calculating  actual  charge  amounts, 
either  in  notices  in  the  Federal  Register 
or  on  the  Internet  site  of  the  Veterans 
Health  Administration  Chief  Business 
Office  at  http://www.va.gov/revenue. 
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under  "Charge  Data."  We  are  proposing 
this  change  so  that  a  change  in  the 
edition  of  a  data  source  or  in  the 
information  on  where  a  database  may  be 
obtained  will  not,  by  itself,  require  any 
change  to  the  regulations. 

Definitions — Additions,  Changes,  and 
Deletions 

This  document  proposes  to  add 
definitions  for  APC  (Ambulatory 
Payment  Classification),  CMS  (Centers 
for  Medicare  and  Medicaid  Services), 
DME.  HCPCS  (Healthcare  Common 
Procedure  Coding  System)  code,  ICU 
(Intensive  Care  Unit),  non-provider- 
based,  provider-based,  and  RBRVS 
(Resource-Based  Relative  Value  Scale). 
We  are  proposing  to  amend  the 
definition  of  the  term  "CPT  procedure 
code"  to  indicate  that  the  same 
definition  applies  equally  to  the  term 
"CPT  code." 

Presently,  geographic  area  is  defined, 
for  acute  inpatient  facility  charges  and 
skilled  nursing  facility/sub-acute 
inpatient  facility  charges,  as 
Metropolitan  Statistical  Area  (MSA)  or 
the  local  market,  if  the  VA  facility  is  not 
located  in  an  MSA;  and  is  defined,  for 
outpatient  facility  charges  and 
physician  charges,  as  three-digit  ZIP 
Code  locality.  We  are  proposing  to 
amend  the  definition  of  geographic  area 
to  mean  simply  a  three-digit  Zff  Code 
area.  This  change  reflects  the  fact  that 
we  are  proposing  to  use  three-digit  ZIP 
Code  areas  as  the  geographic  areas  for 
all  of  our  charge  types.  We  are 
proposing  this  change  for  acute 
inpatient  facility  charges  and  skilled 
nursing  facility/sub-acute  inpatient 
facility  charges  because,  due  to  the 
variability  of  charges  within  MSA  and 
non-MSA  areas,  changing  to  three-digit 
ZIP  Code  areas  will  produce  charges 
that  are  more  accurate  for  the  location 
in  which  the  care  was  provided. 

We  are  proposing  to  delete  the 
definition  for  CPI-W  (Consumer  Price 
Index — Urban  Wage  Earners  and 
Clerical  Workers)  because  we  have  not 
used  CPI-W  information  anywhere  in 
the  regulations,  and  have  no  plans  to  do 
so.  We  are  also  proposing  to  delete  the 
separate  definition  for  CPI  (Consumer 
Price  Index),  because  that  term  appears 
in  the  regulations  only  as  part  of  the 
defined  term  CPI-U  (Consumer  Price 
Index — All  Urban  Consumers). 

Provider-Based  and  Non-Provider- 
Based  Entities  and  Charges 

For  a  specific  item  of  medical  care  or 
service  provided  on  an  outpatient  basis, 
we  may  have  a  professional  charge,  or 
an  outpatient  facility  charge,  or  both. 
Presently,  for  all  outpatient  services  for 
which  we  have  both  a  professional 


charge  and  an  outpatient  facility  charge, 
these  charges  are  developed  so  as  to  be 
mutually  exclusive,  with  the 
expectation  that  both  charges  will  be 
billed  for  the  same  occasion  of  service. 
In  addition,  most  of  our  outpatient 
facility  charges  are  expected  to  be  billed 
by  all  VA  facilities  that  perform  the 
applicable  service,  regardless  of  the  type 
of  facility.  In  other  words,  these  charges 
are  equally  available  to  be  billed  by  the 
outpatient  departments  of  VA  medical 
centers  (VAMCs).  by  VA  community- 
based  outpatient  clinics  (CBOCs) 
operating  similar  to  private-sector 
ambulatory  surger\'  centers,  by  VA 
CBOCs  operating  like  private-sector 
doctors'  offices,  etc.  Presently,  the  only 
outpatient  facility  charges  not  available 
to  be  billed  by  all  VA  facilities  are  those 
for  office  or  other  outpatient  evaluation 
and  management  (E&M)  services  CPT 
codes  99201  through  99215.  Billing  of 
the  outpatient  facility  charges  for  the  ten 
services  covered  by  these  codes  is 
presently  restricted  to  the  outpatient 
departments  of  169  VAMCs. 

This  document  proposes  to  amend  the 
regulations  to  provide  that  each  VA 
healthcare  entity  will  be  designated  as 
either  provider-based  (entitled  to  bill 
outpatient  facility  charges)  or  non- 
provider-based  (not  entitled  to  bill 
outpatient  facility  charges),  based  on 
CMS  criteria  for  provider-based  and 
non-provider-based  entities.  Further, 
application  of  the  proposed 
methodologies  presented  in  this 
document  will  provide  two  sets  of 
charges  for  outpatient  care,  one  set  for 
use  by  provider -based  entities  and  one 
for  use  by  non-provider-based  entities. 
For  those  outpatient  services  that  have 
both  a  professional  charge  and  an 
outpatient  facility  charge,  the 
professional  charge  for  use  by  provider- 
based  entities  will  be  lower,  based  on 
Medicare's  lower  facility  practice 
expense  Relative  Value  Units  (RVUs).  in 
consideration  of  the  fact  that  both  the 
professional  charge  and  the  outpatient 
facility  charge  will  be  billed.  For  the 
same  services,  the  professional  chcUge 
for  use  by  non-provider-based  entities 
will  be  higher,  based  on  Medicare's 
higher  non-facility  practice  expense 
RVUs,  in  consideration  of  the  fact  that 
only  the  professional  charge  will  be 
billed.  We  are  proposing  these  changes 
because  they  will  result  in  VA  charge 
structures  and  billing  practices  that 
more  closely  approximate  industry' 
standard  charge  structures  and  billing 
practices. 


Charges  for  Medical  Care  or  Services 
Provided  by  Non-VA  Providers  at  VA 
Expense 

Presently,  the  phrase  in  the 
regulations,  "medical  care  or  services 
provided  or  furnished  by  VA,"  is 
understood  to  include  medical  care  or 
services  provided  by  non-VA  providers 
at  VA  expense,  and  the  charges  billed 
for  such  care  are  those  determined 
according  to  this  section.  This 
document  proposes  to  amend  the 
regulations  by  adding  language  to 
confirm  this  understanding. 

Charges  for  Medical  Care  or  Services 
for  Which  VA  Does  Not  Have  an 
Established  Charge 

Presently,  the  regulations  do  not 
address  the  issue  of  charges  for  medical 
care  or  services  for  which  VA  does  not 
have  an  established  charge  or  does  not 
specifically  make  other  provision  for 
charges.  The  result  has  been  that  VA  has 
not  been  charging  for  such  care  or 
ser\ices.  This  document  proposes  to 
amend  the  regulations  by  adding 
language  to  provide  for  charges,  under 
specified  circumstances,  when  we  do 
not  have  established  charges. 

Under  the  proposed  change,  when  VA 
provides  or  furnishes  medical  care  or 
services  and  VA  does  not  have  an 
established  charge  for  such  care  or 
services,  then  the  charges  billed  for  such 
care  or  services  will  be  determined 
according  to  the  provisions  of  the 
proposed  new  paragraph  (a)(8)  of  the 
regulations,  which  sets  forth  four 
criteria  for  establishing  a  charge  and 
provides  that,  if  none  apply,  then  no 
charge  will  be  made.  We  believe  that 
these  proposed  changes  provide  a  fair 
and  reasonable  basis  for  such  charges. 
We  are  proposing  these  changes  to 
provide  appropriate  charges,  under 
these  specified  circumstances,  where 
presently  we  have  no  charges. 

Unlisted  and  Unspecified  Procedures, 
Services,  and  Supplies 

Both  the  American  Medical 
Association  and  CMS,  in  compiling  CPT 
and  HCPCS  Level  II.  respectively, 
recognize  that  there  may  be  procedures, 
services,  or  supplies  provided  by 
physicians  and  other  healthcare 
professionals  which  have  not  yet  been 
defined.  Accordingly,  both  CPT  and 
HCPCS  Level  II  provide  specific  codes 
for  reporting  unlisted  and  unspecified 
procedures,  services,  and  supplies. 
Presently,  the  regulations  do  not 
provide  charges  for  unlisted  CPT  codes 
or  for  any  HCPCS  Level  II  codes.  This 
document  proposes  methodologies  that 
will  enable  us  to  provide  charges  for 
unlisted  and  unspecified  procedures, 
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services,  and  supplies  We  are 
proposing  this  change  so  that  we  will  be 
able  to  bill  for  these  procedures, 
services,  and  supplies  when  we  provide 
or  furnish  them  to  our  patients,  and  so 
that  our  charge  struc:turps  and  billing 
practices  will  more  closely  appru.ximate 
industry  standard  charge  structures  and 
billing  practices. 

Charge  Types 

Presently  the  reasonable  charges 
regulations  set  forth  methodologies  for 
four  basic  types  of  charges,  as  follows: 
— Acute  inpatient  facility  charges. 
— Skilled  nursing  fac  ility/sub-acute 

inpatient  facility  charges; 
— Outpatient  facility  charges;  and 
— Physician  charges 

L'nder  the  above  organization  of 
charge  types,  facility  charges  for 
observation  care  are  included  under 
outpatient  facility  charges,  and  charges 
for  pathology/ laboratory  and  anesthesia 
services  are  included  under  physician 
charges  This  document  proposes  to 
amend  the  regulations  to  describe 
separate  charge  types  for  observation 
care,  pathology/laboratory,  and 
anesthesia. 

Presently,  we  do  not  have  partial 
hospitalization  facility  charges  This 
document  pn^poses  to  amend  the 
regulations  to  establish  partial 
hospitalization  facility  charges. 

Presently,  we  do  not  have  separate 
charges  for  HCPCS  Level  I!  codes  This 
document  proposes  to  amend  the 
regulations  to  establish  f:harges  for 
HCPCS  Level  II  codes 

Presently,  our  charges  for  prostheiic 
devices  and  DME  provided  on  an 
outpatient  basis  are  \',\\  actual  cost, 
and  our  charges  for  outpatient  dental 
care  are  based  on  VA  costs  in 
accordance  with  the  methodology  set 
forth  in  ^  1 7. 102.  In  place  of  these  cost- 
related  charges,  this  document  propfises 
to  amend  the  regulations  to  establish 
reasonable  charges  for  prosthetic 
devi(  es,  DME,  and  outpatient  dental 
c;are  bv  establishing  c:harges  for  the 
a.^sonated  HCPCS  Level  II  codes. 

Presently,  we  do  not  have  charges  for 
ambulance  or  other  emergency 
transportation  ser\  ices.  This  document 
proposes  to  amend  the  regulations  to 
establish  reasonable  charges  for 
ambulance  and  other  emergency 
transportation  services  by  establishing 
charges  for  the  associated  HCPCS  Level 
II  codes. 

Associated  with  these  changes,  we  are 
proposing  to  amend  the  retjulations  to 
organize  reasonable  charges  into  the 
following  eleven  charge  types: 
— Acute  inpatient  facility  charges; 
— Skilled  nursing  facility/sub-acute 

inpatient  facility  charges; 


— Partial  hospitalization  facility  charges; 

— Outpatient  facility  charges; 

— Physician  and  other  professional 

charges  ex(  ept  for  anesthesia  services 

and  certain  dental  services; 
— Professional  charges  for  anesthesia 

services; 
—Professional  (barges  for  dental 

services  identified  by  HCiPC^S  Level  II 

codes: 
— Pathology  and  laboratory  charges; 
— Observati(jn  care  facility  charges; 
— Ambulance  and  other  emergency 

transportation  charges;  and 
— Charges  for  durable  medical 

equi[)mt'iit,  drugs,  in|ectabl(!s.  and 

other  ineilu  al  services,  items,  and 

supplies  identified  by  HCPCS  Level  II 

codes 

The  reasons  we  are  proposing  these 
changes  are  {!)  to  enable  us  to  hill  for 
medu  al  I  are,  procedures,  services. 
DME  drugs,  iniec  tables,  medical  items, 
and  supplies  for  which  we  (  urrentlv  do 
not  have  charges;  (2)  to  replace  certain 
charges  currently  based  on  VA  costs 
with  charges  based  on  community 
charges;  (,M  to  enable  us  to  bill 
separately  for  medical  care,  procedures, 
services.  DME,  drugs,  injectables, 
medir:al  items,  and  supplies  whose 
(  harges  are  presently  combined  with 
other  charges,  and  (41  to  bring  our 
charge  structures  and  billing  practices 
closer  to  industry  standard  charge 
structures  and  billing  practices. 

Additional  information  regarding 
each  of  the  above  charge  types  is 
provided  m  the  following  paragraphs. 

Acute  Inpatient  Facility  Charges 

Presently,  the  regulations  provide 
methodologies  for  calculating  two  per 
diem  charges  for  each  diagnosis  related 
gmup  (DRCJi.  one  for  room  and  board 
and  one  for  ancillary  services.  These 
same  per  diem  charges  are  used  for  both 
ICU  davs  and  non-IC'I'  days.  This 
document  proposes  to  amend  the 
regulations  by  providing  methodologies 
for  calculating  different  room  and  board 
per  diem  charges  for  ICLI  days  and  non- 
IC;i'  days  With  these  changes,  each  DRC 
will  have  three  per  diem  charges:  a 
room  and  board  per  dumi  charge  for  ICU 
days,  a  different  room  and  board  per 
diem  charge  for  aon-lCl   days,  and  an 
ancillary  services  per  diem  c;harge  that 
applies  to  both  ICC  and  non-ICl'  days 
We  are  proposing  these  changes  because 
they  will  rc^sult  in  c:harges  for  each 
patient  that  will  be  more  specific  to  the 
care  and  ser\ices  the  patient  received, 
and  will  result  in  \'.\  c:harge  structures 
and  l)illing  practices  that  more  closely 
approximate  industry  standard  charge 
struc  tures  and  hilling  prat  tices. 

As  noted  earlier,  we  are  proposing  to 
change  from  MSAs  to  three-digit  ZIP 


Codes  for  geographic  areas  for  acute 
inpatient  facility  charges.  Presently,  we 
calculate  80th  percentile  factors^and 
geographic  area  adjustment  factors  for 
acute  inpatient  facility  charges  by  MSA, 
based  on  charge  data  from  the  Medicare 
Standard  Analytical  File  5%  Sample. 
Associated  with  the  change  to  three- 
digit  ZIP  Codes,  we  are  proposing  to 
amend  the  regulations  to  base  the 
calculation  of  these  factors  on  the 
MedPAR  file,  which  provides  a 
complete  record  of  all  Medicare  hospital 
admissions.  This  change  from  5%  to 
100%  of  Medicare  hospital  admissions 
will  produce  more  accurate  80th 
percentile  factors  and  geographic  area 
adjustment  factors  for  the  smaller  three- 
digit  ZIP  Code  areas. 

Skilled  Nursing  Facility/Sub-Acute 
Inpatient  Facility  Charges 

Presently,  we  calculate  skilled 
nursing  facility/sub-acute  inpatient 
facility  all-inclusive  per  diem  charges 
based  on  the  nationwide  average  per 
diem  charge  presented  in  annual 
releases  of  the  Milliman  USA,  Inc., 
Health  Cost  Guidelines.  We  are 
proposing  to  change  the  regulations  to 
base  these  charges  on  the  actual  average 
per  diem  billed  charge  derived  from  the 
MedPAR  skilled  nursing  facility  file. 
This  will  more  directly  and  accurately 
measure  the  nationwide  baseline  charge, 
and  enable  calculation  of  a  more 
accurate  nationwide  80th  percentile 
charge.  We  are  also  proposing  to  change 
the  trending  methodology  from  one 
based  on  trends  in  Medicare 
reimbursement  rates,  as  presented  in  the 
Annual  Report  of  the  Boards  of  Trustees 
of  the  Federal  Supplementary  Medical 
Insurance  Trust  Funds,  to  trends  based 
on  the  inpatient  hospital  services 
component  of  the  CPI-L'.  This  change 
will  result  in  trending  that  more 
accurately  reflects  changes  in  billed 
charge  levels. 

Presently,  we  calculate  80th 
percentile  adjustment  factors  and 
geographic  area  adjustment  factors 
ba.sed  on  the  Medicare  Standard 
Analytical  File  5%  Sample  and  the 
Milliman  USA,  Inc.,  Heahh  Cost 
Guidelines,  respectively.  We  are 
proposing  tf)  amend  the  regulations  to 
base  calculation  of  these  factors  on  the 
MedPAR  skilled  nursing  facility  file. 
These  changes  will  produce  more 
accurate  80th  percentile  adjustment 
factors  and  geographic  area  adjustment 
factors. 

Partial  Hospitalization  Facility  Charges 

Presently,  we  do  not  have  a  per  diem 
facility  charge  that  is  specific  to  partial 
hospitalization,  nor  do  we  have  charges 
for  any  of  the  HCPCS  Level  II  codes. 
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including  those  associated  with  partial 
hospitalization.  We  are  proposing  to 
amend  the  regulations  to  provide  a 
methodology  for  establishing  partial 
hospitalization  facility  charges.  We  are 
proposing  this  change  so  that  we  will  be 
able  to  bill  for  these  services  when  we 
provide  or  furnish  them  to  our  patients. 

Outpatient  Facility  Charges 

Presently,  we  calculate  outpatient 
facility  charges  utilizing  a  statistical 
method  based  on  1998  Medicare 
practice  expense  RVUs,  which  we 
adopted  as  a  proxy  weighting  system  for 
the  calculation  of  outpatient  facility 
charges.  We  are  proposing  to  amend  the 
methodology  to  base  nationwide  average 
outpatient  facility  charges  on  Medicare 
Ambulatory  Payment  Classification 
(APC)  groups,  using  data  from  the 
Medicare  Standard  Analytical  File  5% 
Sample.  This  will  provide  the  basis  for 
a  more  accurate  calculation,  because 
APC  payment  groups  cire  based  on 
actual  outpatient  facility  charge  data, 
whereas  the  1998  Medicare  practice 
expense  RVUs  were  based  on  physician 
charge  data  for  overhead  expenses. 

One  consequence  of  adopting  APC 
groups  for  this  purpose  is  that  the 
statistical  methodology  we  presently  use 
to  bundle  CPT  codes  into  CPT  code 
groups  will  no  longer  be  needed, 
because  APCs  provide  appropriate 
groupings  of  codes.  We  are  also 
proposing  to  amend  the  regulations  to 
adjust  APC  charges,  which  represent 
Medicare  average  reimbursement  levels, 
to  nationwide  80th  percentile  billed 
charge  levels.  This  adjustment  will 
result  in  charges  that  more  accurately 
reflect  market-level  charges. 

For  outpatient  facility  services  which 
do  not  have  APC  assignments,  we 
propose  to  calculate  outpatient  facility 
charges  using  data  from  the  MDR 
database,  the  MedStat  claims  database, 
and  the  Medicare  Standard  Analy'tical 
File  5%  Sample. 

These  changes  to  the  regulations  will 
result  in  VA  charge  structures  and 
billing  practices  that  more  closely 
approximate  industry  standard  charge 
structures  and  billing  practices. 

Physician  and  Other  Professional 
Charges  Except  for  Anesthesia  Services 
and  Certain  Dental  Services 

Presently,  the  regulations  incorporate 
the  methodologies  for  charges  for 
pathology/laboratory  and  anesthesia 
services  in  the  methodology  for 
physician  charges.  We  are  proposing  to 
restructure  the  regulations  so  that 
pathology/laboratory  charges  and 
professional  charges  for  anesthesia 
services  are  identified  as  separate  charge 
types.  We  are  also  proposing  to  specify 


in  the  regulations  that  charges  for 
professional  dental  services  identified 
by  CPT  code  are  determined  in 
accordance  with  the  same  methodology 
as  for  physician  charges,  while 
professional  dental  services  identified 
by  HCPCS  Level  II  code  are  treated  as 
a  separate  charge  type,  with  charges 
determined  using  a  different 
methodology  as  discussed  below.  We 
are  proposing  these  changes  so  that 
different  charge  types  and  different 
charge  development  methodologies  will 
be  separately  identified  and  described 
in  the  regulations. 

Presently,  our  charges  are  not 
influenced  by  the  presence  or  absence  of 
CPT  code  modifiers.  This  document 
proposes  to  amend  the  regulations  to 
add  methodology  for  developing  charge 
adjustment  factors  for  specified  CPT/ 
HCPCS  code  modifiers,  using  data  from 
the  Medicare  Standard  Analytical  File 
5%  Sample.  Some  charge  adjustment 
factors  will  act  to  increase  the  charge 
(for  example,  modifier  22,  Unusual 
Procedural  Services).  Other  charge 
adjustment  factors  will  act  to  decrease 
the  charge  (for  example,  modifier  52. 
Reduced  .Services).  This  change  will 
result  in  VA  charge  structures  and 
billing  practices  that  more  closely 
approximate  industry  standard  charge 
structures  and  billing  practices. 

Presently,  language  in  the  regulations 
is  interpreted  to  mean  that  we  do  not 
have  professional  charges  for  categories 
of  providers  other  than  physicians 
unless  the  provider  category  is 
specifically  named  in  the  regulations. 
This  document  proposes  to  amend  the 
regulations  to  set  forth  charge 
methodologies  for  physicians  and  other 
professionals  that  apply  to  all 
professional  provider  categories.  This 
change  will  result  in  VA  charge 
structiu-es  and  billing  practices  that 
more  closely  approximate  industry 
standard  charge  structures  and  billing 
practices. 

Professional  Charges  for  Anesthesia 
Services 

Presently,  professional  charges  for 
anesthesia  services  are  based  in  part  on 
average  time  units  compiled  from  a 
Health  Care  Financing  Administration 
study.  Applying  this  methodology,  the 
professional  charge  for  a  given 
anesthesia  procedure  is  the  same, 
regardless  of  the  length  of  time  the 
patient  received  anesthesia.  This 
document  proposes  to  amend  the 
methodology  so  that  professional 
charges  for  anesthesia  services  will  vary 
according  to  the  length  of  time  the 
patient  received  anesthesia.  This  change 
will  result  in  VA  charge  structures  and 
billing  practices  that  more  closely 


approximate  industry  standard  charge 
structiures  and  billing  practices. 

Professional  Charges  for  Dental 
Services  Identified  by  HCPCS  Level  II 
Codes 

Presently,  charges  for  outpatient 
dental  care  are  based  on  VA  costs  in 
accordance  with  the  methodologv  set 
forth  in  §  17.102.  This  document' 
proposes  to  amend  the  methodology  to 
establish  reasonable  charges  for  dental 
services  identified  by  HCPCS  Level  II 
codes,  using  data  from  the  Prevailing 
Healthcare  Charges  System,  the  National 
Dental  Advisory  Ser\'ice  nationwide 
pricing  index,  the  Dental  UCR  (Usual. 
Customary,  or  Reasonable)  Module  of 
the  Ingenix  Comprehensive  Healthcare 
Payment  System,  the  Milliman  USA, 
Inc.,  Dental  Health  Cost  Guidelines,  and 
the  dental  services  component  of  the 
CPI-U.  This  change  will  result  in  \^A 
charge  structures  and  billing  practices 
that  more  closely  approximate  industry 
standard  charge  structures  and  billing 
practices. 

Pathology  and  Laboratory  Charges 

Presently,  the  regulations  provide  that 
for  each  pathology  and  laboratory  CPT 
code,  the  technical  component  RVUs  are 
added  to  the  professional  component 
RVUs,  if  any,  resulting  in  only  one 
charge  for  each  pathology  and 
laboratory  CPT  code.  This  document 
proposes  to  amend  the  methodology  so 
that  those  pathology  and  laboratory 
procedures  which  require  a  professional 
interpretation  will  have  two  separate 
charges:  a. professional  component 
charge  determined  according  to  the 
methodology  set  forth  in  the  Physician 
and  Other  Professional  Charges 
paragraph  in  the  regulations,  and  a 
technical  component  charge  determined 
according  to  the  methodology  set  forth 
in  the  Pathology  and  Laboratory  Charges 
paragraph  in  the  regulations.  This 
change  will  result  in  VA  charge 
structures  and  billing  practices  that 
more  closely  approximate  industry 
standard  charge  structures  and  billing 
practices. 

Observation  Care  Facility  Charges 

Presently,  our  facility  charges  for 
observation  care  consist  of  outpatient 
facilitv  charges  for  three  obser\'ation 
care  CPT  codes,  99218,  99219,  and 
99220.  These  charges  are  per 
occurrence,  regardless  of  the  number  of 
hours  the  patient  received  obser\'ation 
care.  This  document  proposes  to  amend 
the  regulations  to  provide  a 
methodology  for  establishing 
observation  care  facility  charges  that 
will  vary  according  to  the  number  of 
hours  the  patient  receives  observation 
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care.  For  this  purpose,  wp  propose  to 
use  data  from  the  outpatient  facihty 
component  of  the  Medicare  Standard 
Analytical  File  .t  '<>  Sample,  trend  the 
charges  forward  using  the  (jutpatient 
hospital  services  component  of  the  ("PI- 
L'.  and  use  the  geographic  area 
adjustment  factors  computed  for 
outpatient  facility  charges.  This  change 
will  result  in  V'A  charge  structures  and 
billing  practices  that  more  closelv 
appro.ximate  industry  standard  charge 
structures  and  billing  practices. 

Ambulance  and  Other  Emergency 
Transportation  Charges 

Ambulant  e  and  other  emergency 
transportation  services  are  identified  b\ 
HCPCS  Level  II  codes.  Presently,  we  do 
not  ha\  e  charges  for  an\'  HC'PCS  Level 
II  codes  This  document  proposes  to 
amend  the  regulations  to  provide  a 
methodology  for  establishing  charges  for 
ambulance  and  other  emergency 
transportation  servires  by  H("PCS  Level 
II  code.  For  this  purpose,  we  propose  to 
use  data  from  the  outpatient  facilitv 
component  of  the  Medic  are  Standard 
Analytic  al  File  5"vi  Sample,  tr'^nd  the 
charges  forward  using  the  outpatient 
hospital  services  component  of  the  CFI- 
l^  and  use  the  geographic  area 
adjustment  factors  computed  for 
outpatient  facility  charges.  We  are 
proposing  this  change  so  that  we  will  be 
able  to  bill  and  be  reimbursed  for  these 
services  when  we  pro\ide  or  furnish 
them  to  our  patients 

Charges  for  Durable  Medical 
Equipment.  Drugs.  Injectables.  and 
Other  Medical  Services.  Items,  and 
Supplies  Identified  By  HCPCS  Level  II 
Codes 

Presently,  we  do  not  have  charges  for 
anv  HC:P(;S  Leyel  II  codes.  This 
document  proposes  to  amend  tht; 
regulations  to  provide  a  methodology 
for  establishing  charges  for  DME.  drugs, 
injectables.  and  other  medical  services, 
items,  and  supplies  identified  bv 
HCPCS  Level  II  code.  For  this  purpose, 
we  propose-  to  use  the  following  data 
sources:  Ingenix/St.  Anthonys  RBKVS; 
Medicare  DME  Fee  Schedule;  Meduarf' 
Parenteral  and  Enteral  Nutrition  Fee 
Schedule;  Part  B  and  DME  components 
of  the  Medicare  Standard  Anahticai 
File  ,5%  Sample;  MDK  database; 
Milliman  USA.  Inc..  Optimized  HMO 
(Health  Maintenance  Ortjanizatifui)  Data 
Sets;  .Milliman  L'SA.  Iiu   .  Health  Cost 
Guidelines:  and  a  V'A  nationwide 
distribution  of  procedures,  services, 
items,  and  supplies  We  propose  to 
trend  these  charges  forward  using  the 
medical  care  commodities  component  of 
the  CPI-L;.  We  are  proposing  this 
change  so  that  we  will  be  able  to  bill 


and  be  reimbursed  for  these  services, 
items,  and  sup[ilies  when  we  provide  or 
furnish  them  to  our  patients. 

Responses  to  Comments 

In  response  to  our  interim  final  rule 
published  in  the  Federal  Register  on 
May  8,  2001  (ftli  FK  2:r.\2fr>.  KIN  2400- 
■'\K7:<).  we  recei\ed  two  comments,  both 
from  the  same  i ommenter.  that  we  have 
not  previousK  resolveci. 

The  (  oiiurunter  stated  that  W(!  should 
add  (  barges  for  (ddes  (Jom.l  through 
C02U1  (HCPCS  Level  II  codes).  In  this 
document,  we  are  proposing  to  add 
charges  for  nearly  all  HCPCS  Level  II 
ccides.  inc:luding  c:odes  Ci()14;i  through 
(',0201, 

The  same  commenter  also  stated  that 
we  have  identified  .uidiology  services 
furnished  in  c;on|uni  tion  with  a  hearing 
aid,  CPT  codes  U2.5V)0  through  92.595,  as 
physician  services,  when  in  fact  these 
services  are  perfi>rnied  solely  by 
audiologists  and  shiuild  not  be 
designated  as  physician  ,services. 

With  respect  to  our  charge 
development  method(jlog\  .  our  charge 
for  a  gi\en  service  renec;ts  the  actual 
amounts  billed  by  the  providers  of  that 
service.  Therefore,  our  charge  for  a 
servi(  e  performed  solely  by  audiologists 
will  reflff.t  the  ac  tual  amounts  billed  by 
audiologists.  not  by  physicians. 
However,  we  agree  that  including  these 
and  other  services  not  performed  by 
physicians  under  the  general  c  ategorv  of 
■physician  charges"  may  be  confusing. 
Therefore,  in  this  document,  we  are 
proposing  to  change  from  the  term 
■physician  ser\'ices'  to  the  term 

physician  and  other  professional 
services"  so  as  to  allow  for  the  fact  that 
many  professional  medical  ser\  ices  are 
performed  b\  audiologists  ami  other 
healthcare  professionals  instead  of.  or  m 
addition  to.  physicians 

Unfunded  .Mandates 

Tht'  Unfunded  Mandatt^s  Reform  Act 
requirt!S.  at  2  US  C,  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
'lists  and  tienefits  b('fore  developing  an\' 
rule  that  mav  result  in  an  e.xp(mditure 
by  .State,  local,  or  tribal  governments,  in 
the  aggregate,  or  h\-  the  priv.it"  si'ctor.  of 
.SlOO  million  or  morf  in  any  gi\en  year. 
This  proposed  rule  would  have  no  sue  h 
effect  on  .Slate,  local,  or  tribal 
government'.,  nr  tlu!  private  sector. 

Paperwork  Reduction  Act 

This  document  contains  provisions  at 
:}8CFR  17,10Ha)(4)  constituting  a 
collection  ot  intonnation  under  the 
Paperwork  Keduction  Act  (44  L',S,C, 
,<501-:ri2] )  The  Office  of  Management 
and  Budget  (OMB)  has  approved  the 
information  (  oilec  tion  re(|uirements  for 


§17, 101  (a)(4)  under  OMB  control 
number  2900-0606. 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Offic:e  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impac:t  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatorv 
Flexibility  Act.  5  U,S,C,  601-612".  This 
proposed  rule  would  affect  mainly  large 
insurance  companies,  and  where  small 
entities  are  involved,  they  would  not  be 
impacted  significantly  since  most  of 
their  business  is  not  with  VA. 
Accordingly,  pursuant  to  5  I'.S.C. 
605(b),  this  proposed  rule  is  exempt 
from  the  initial  and  final  regulatory 
flexibility  analysis  requirements  of 
sections  603  and  604. 

Catalog  of  Federal  Domestic  Assistance 
Numbers 

The  (Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  this  rule  are  64.005,  64.007, 
64.008.  64.009.  64.010,  64.011.  64.012. 
64.013.  64.014,  64.015.  64.016.  64.018, 
64,019,  64.022.  and  64.025. 

List  of  Subjects  in  38  CFR  Part  17 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Alcoholism, 
Claims.  Day  care.  Dental  health.  Drug 
abuse.  Foreign  relations.  Government 
contrac:ts,  (irant  programs-health.  Grant 
programs-veterans.  Health  care.  Health 
facilities,  Health  professions.  Health 
records.  Homeless,  Medical  and  dental 
schools.  Medical  devices.  Medical 
rt>search,  Mental  health  programs. 
Nursing  homes,  Philippines,  Reporting 
and  recordkeeping  requirements, 
Scholaiships  and  fellowships.  Travel 
and  transportation  expenses.  Veterans. 

,^pprov^d:  .Angusi  8,  2003. 
Anthony  |.  Principi. 

Secrflury  uf  I'efernns  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  17  is  proposed  to 
he  amended  as  set  forth  below: 

PART  17— MEDICAL 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

.\uthority:  38  L'.SC,  5[)\.  172L  unless 
otherwise  noted, 

2,  Section  1 7.101  is  revised  to  read  as 

follows: 


5iftRit2 
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§17.101    Collectkm  w  racovary  by  VA  for 
medical  care  or  aervicoa  providad  or 
fumlahed  to  a  veteran  for  a  nonaervice- 
connectod  dlaablllty. 

(a)(1)  General.  This  section  covers 
collection  or  recovery  by  VA,  imder  38 
U.S.C.  1729,  for  medical  care  or  services 
provided  or  furnished  to  a  veteran: 

(i)  For  a  nonservice-connected 
disabiUty  for  which  the  veteran  is 
entitled  to  care  (or  the  payment  of 
expenses  of  care)  under  a  health  plan 
contract; 

(ii)  For  a  nonservice-connected 
disability  incurred  incident  to  the 
veteran's  employment  and  covered 
under  a  worker's  compensation  law  or 
plan  that  provides  reimbursement  or 
indemnification  for  such  care  and 
services;  or 

(iii)  For  a  nonservice-connected 
disability  incurred  as  a  result  of  a  motor 
vehicle  accident  in  a  State  that  requires 
automobile  accident  reparations 
insiu-ance. 

(2)  Methodologies.  Based  on  the 
methodologies  set  forth  in  this  section, 
the  charges  billed  will  include  the 
following  types  of  charges,  as 
appropriate:  acute  inpatient  facility 
charges;  skilled  musing  facility/sub- 
acute  inpatient  facility  charges;  partial 
hospitalization  facility  charges; 
outpatient  facility  charges;  physician 
and  other  professional  charges, 
including  professional  charges  for 
anesthesia  services  and  dental  services; 
pathology  and  laboratory  charges; 
observation  care  facility  charges; 
ambulance  and  other  emergency 
transportation  charges;  and  charges  for 
durable  medical  equipment,  drugs, 
injectables,  and  other  medical  services, 
items,  and  supplies  identified  by 
HCPCS  Level  II  codes,  hi  addition,  the 
charges  billed  for  prescription  drugs  not 
administered  during  treatment  will  be 
based  on  VA  costs  in  accordance  with 
the  methodology  set  forth  in  §  17.102. 
Data  for  calculating  actual  charge 
amoimts  based  on  the  methodologies  set 
forth  in  this  section  will  either  be 
published  in  a  notice  in  the  Federal 
Register  or  will  be  posted  on  the 
Internet  site  of  the  Veterans  Health 
Administration  Chief  Business  Office  at 
http://www.va.gov/revenue,  under 
"Charge  Data."  For  care  for  which  VA 
has  established  a  charge,  VA  -will  bill 
using  its  most  recent  published  or 
posted  charge.  For  care  for  which  VA 
has  not  established  a  charge,  VA  will 
bill  according  to  the  methodology  set 
forth  in  paragraph  (a)(8)  of  this  section. 

(3)  Data  sources.  In  this  section,  data 
sources  are  identified  by  name.  The 
specific  editions  of  these  data  sources 
used  to  calculate  actual  charge  amounts, 
and  information  on  where  these  data 


sources  may  be  obtained,  will  be 
presented  aJong  with  the  data  for 
calculating  actual  charge  amounts, 
either  in  notices  in  the  Federal  Register 
or  on  the  Internet  site  of  the  Veterans 
Health  Administration  Chief  Business 
Office  at  http://www.va.gov/revenue, 
imder  "Charge  Data." 

(4)  Annount  of  recovery  or  collection — 
third  party  liability.  A  third-party  payer 
liable  under  a  health  plan  contract  has 
the  option  of  paying  either  the  billed 
charges  described  in  this  section  or  the 
amount  the  health  plan  demonstrates  is 
the  amount  it  would  pay  for  care  or 
services  furnished  by  providers  other 
than  entities  of  the  United  States  for  the 
same  care  or  services  in  the  same 
geographic  area.  If  the  amoimt 
submitted  by  the  health  plan  for 
pajmient  is  less  than  the  amoimt  billed, 
VA  will  accept  the  submission  as 
payment,  subject  to  verification  at  VA's 
discretion  in  accordance  with  this 
section.  A  VA  employee  having 
responsibility  for  collection  of  such 
charges  may  request  that  the  third  party 
health  plan  submit  evidence  or 
information  to  substantiate  the 
appropriateness  of  the  payment  amount 
{e.g.,  health  plan  or  insurance  policies, 
provider  agreements,  medical  evidence, 
proof  of  payment  to  other  providers  in 
the  same  geographic  area  for  the  Scune 
care  and  services  VA  provided). 

(5)  Definitions.  For  purposes  of  this 
section: 

APC  means  Medicare  Ambulatory 
Payment  Classification. 

CMS  means  the  Centers  for  Medicare 
and  Medicaid  Services. 

CPI-U  means  Consumer  Price  Index — 
All  Urban  Consumers. 

CPT  code  and  CPT  procedure  code 
mean  Ciurent  Procediual  Terminology 
code,  a  five-digit  identifier  defined  by 
the  American  Medical  Association  for  a 
specified  physician  service  or 
procedure. 

DME  means  Durable  Medical 
Equipment. 

DRG  means  Diagnosis  Related  Group. 

Geographic  area  means  a  three-digit 
ZIP  Code  area. 

HCPCS  code  means  a  Healthcare 
Common  Procedure  Coding  System 
Level  II  identifier,  consisting  of  a  letter 
followed  by  four  digits,  defined  by  CMS 
for  a  specified  physician  service, 
procedure,  test,  supply,  or  other  medical 
service. 

ICU  means  Intensive  Care  Unit, 
including  coronary  care  units. 

MDR  means  Medical  Data  Research,  a 
medical  charge  database  published  by 
Ingenix,  Inc. 

MedPAR  means  the  Medicare 
Provider  Analysis  and  Review  file. 


Non-provider-based  means  a  VA 
healthcare  entity  (such  as  a  small  VA 
community-based  outpatient  cUnic)  that 
functions  as  the  equivalent  of  a  doctor's 
office  or  for  other  reasons  does  not  meet 
CMS  provider-based  criteria,  and, 
therefore,  is  not  entitled  to  bill 
outpatient  facility  charges. 

Provider-based  means  the  outpatient 
department  of  a  VA  hospital  or  any 
other  VA  healthcare  entity  that  meets 
CMS  provider-based  criteria.  Provider- 
based  entities  are  entitled  to  bill 
outpatient  facility  charges. 

RBRVS  means  Resource-Based 
Relative  Value  Scale. 

flVT7  means  Relative  Value  Unit. 

Unlisted  procedures  mean 
procedures,  services,  items,  and 
supplies  that  have  not  been  defined  or 
specified  by  the  American  Medical 
Association  or  CMS,  and  the  CPT  and 
HCPCS  codes  used  to  report  such 
procedures,  services,  items,  and 
supplies. 

(6)  Provider-based  and  non-provider- 
based  entities  and  charges.  Each  VA 
healthcare  entity  (medical  center, 
hospital,  commxmity-based  outpatient 
clinic,  independent  outpatient  clinic, 
etc)  is  designated  as  either  provider- 
based  or  non-provider-based.  Provider- 
based  entities  are  entitled  to  bill 
outpatient  faciUty  charges;  non- 
provider-based  entities  are  not.  The 
charges  for  physician  and  other 
professional  services  provided  at  non- 
provider-based  entities  will  be  billed  as 
professional  charges  only.  Professional 
charges  for  both  provider-based  entities 
and  non-provider-based  entities  cire 
produced  by  the  methodologies  set  forth 
in  this  section,  with  profesFional 
charges  for  provider-based  entities 
based  on  facility  practice  expense  RV^Us, 
and  professional  charges  for  non- 
provider-based  entities  based  on  non- 
facility  practice  expense  RVUs. 

(7)  Charges  for  medical  care  or 
services  provided  by  non-VA  providers 
at  VA  expense.  When  medical  care  or 
services  are  furnished  at  the  expense  of 
the  VA  by  non-VA  providers,  the 
charges  billed  for  such  care  or  services 
will  be  the  higher  of  the  charges 
determined  according  to  this  section,  or 
the  amount  VA  paid  to  the  non-VA 
provider. 

(8)  Charges  for  medical  care  or 
services  for  which  VA  does  not  have  an 
established  charge.  When  medical  care 
or  services  are  provided  or  furnished  at 
VA  expense  by  either  VA  or  non-VA 
providers,  and  VA  does  not  have  an 
established  charge  for  such  care  or 
services,  then  the  charges  billed  for  such 
care  or  services  will  be  according  to  the 
first  of  the  following  subparagraphs  that 
applies: 
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(i)  In  the  event  that  a  new  identifier 
(DRG.  CPT  code,  or  HCPCS  code)  is 
assigned  to  a  particular  type  or  item  of 
medical  care  or  service,  then  until  such 
time  as  VA  establishes  a  charge  for  the 
new  identifier,  VA's  charge  for  such 
care  or  service  will  be  VA's  most  recent 
established  charge  for  the  identifier 
previously  assigned  to  that  type  or  item 
of  medical  care  or  service;  otherwise. 

(ii)  In  the  event  that  the  medical  care 
or  service  is  provided  or  furnished  at 
VA  expense  by  a  non-VA  provider,  then 
VA's  charge  for  such  care  or  service  will 
be  the  amount  VA  paid  to  the  non-VA 
provider,  otherwise. 

(iii)  VA's  charges  for  prosthetic 
devices  and  durable  medical  equipment 
will  be  VA's  actual  cost:  otherwise. 

(iv)  If  a  Medicare  allowed  charge 
amount  can  be  determined  for  the  care 
or  service,  then  VA's  charge  will  be  the 
Medicare  participating  provider  allowed 
charge  amount  geographically  adjusted 
using  the  applicable  geographic  area 
adjustment  factors  determined  pursuant 
to  this  section;  otherwise. 

(v)  If  a  charge  cannot  be  established 
under  paragraphs  (a)(8)(i)  through  (iv)  of 
this  section,  then  VA  will  not  charge  for 
the  care  or  service  under  this  section. 

(b)  Acute  inpatient  facility  charges 
When  VA  provides  or  furnishes  acute 
inpatient  services  within  the  scope  of 
care  referred  to  in  paragraph  (a)(i )  of 
this  section,  acute  inpatient  facility 
charges  billed  for  such  services  will  be 
determined  in  accordsmce  with  the 
provisions  of  this  paragraph.  Acute 
inpatient  facility  charges  consist  of  per 
diem  charges  for  room  and  board  and 
for  ancillan,'  services  that  var\'  by 
geographic  area  and  by  DRG.  These 
charges  are  calculated  as  follows: 

(1)  Formula.  For  each  acute  inpatient 
stay,  or  portion  thereof,  for  which  a 
particular  DRG  assignment  applies,  the 
total  acute  inpatient  facility  charge  is 
the  sum  of  the  applicable  charges 
determined  pursuant  to  paragraphs 
(b)(l)(i),  (ii),  and  (iii)  of  this  section.  For 
purposes  of  this  section,  standard  room 
and  board  davs  and  ICl'  room  and  board 
days  are  mutually  exclusive:  VA  will 
bill  either  a  standard  room  and  board 
per  diem  charge  or  an  ICU  room  and 
hoard  per  diem  charge,  as  applicable,  for 
each  day  of  a  given  acute  inpatient  stay. 

(i)  Stondara  room  and  board  charges. 
Multiplv  the  nationwide  standard  room 
and  board  per  diem  charge  determined 
pursuant  to  paragraph  (b)(2)  of  this 
section  by  the  appropriate  geographic 
area  adjustment  factor  determined 
pursuant  to  paragraph  (b)(3)  of  this 
section.  The  result  constitutes  the  area- 
specific  standard  room  and  board  per 
diem  charge.  Multiply  this  amount  by 
the  number  of  davs  for  which  standard 


room  and  board  charges  apply  to  obtain 
the  total  acute  inpatient  facility 
standard  room  and  board  charge. 

(ii)  ICV  room  and  board  charges. 
Multiply  the  nationwide  ICU  room  and 
board  per  diem  charge  determined 
pursuant  to  paragraph  (b)(2)  of  this 
section  by  the  appropriate  geographic 
area  adjustment  factor  determined 
pursuant  to  paragraph  (b)(3)  of  this 
section.  The  result  constitutes  the  area- 
specific  ICU  room  and  board  per  diem 
charge.  Multiply  this  amount  by  the 
number  of  days  for  which  ICU  room  and 
board  per  diem  charges  apply  to  obtain 
the  total  acute  inpatient  facility  ICU 
room  and  board  charge. 

(iii)  Ancillary  charges.  Multiply  the 
nationwide  ancillary  p^r  diem  charge 
determined  pursuant  to  paragraph  (b)(2) 
of  this  section  by  the  appropriate 
geographic  area  adjustment  factor 
determined  pursuant  to  paragraph  fb)(3) 
of  this  section.  The  result  constitutes  the 
area-specific  ancillary  per  diem  charge. 
Multiply  this  amount  by  the  number  of 
days  of  acute  inpatient  care  to  obtain  the 
total  acute  inpatient  facility  ancillary 
charge. 

Xotf  to  iximgmph  Ibll  II  If  there  is  a 
I  hange  in  d  patient's  condition  and/or 
treatment  during  a  single  acute  inpatient  stay 
such  that  the  URG  assignment  changes  (for 
example,  a  psychiatric  patient  who  develops 
a  medical  or  surgical  problem),  then 
calculations  of  acute  inpatient  facility 
charges  will  be  made  separately  for  each 
DRG.  according  to  the  number  of  days  of  care 
applicable  for  each  DRG,  and  the  total  acute 
inpatient  facility  charge  will  be  the  sum  of 
the  total  acute  inpatient  facility  charges  for 
the  different  DRGs. 

(2)  Per  diem  charges.  To  establish  a 
baseline,  two  nationwide  average  per 
diem  amounts  for  each  DRG  are 
calculated,  one  from  the  MedPAR  file 
and  one  from  the  MedStat  claims 
database,  a  database  of  nationwide 
commercial  insurance  claims.  Average 
per  diem  charges  are  calculated  based 
on  all  available  charges,  except  for  care 
reported  for  emergency  room, 
ambulance,  professional,  and 
observation  care.  These  two  data 
sources  may  report  charges  for  two 
differing  periods  of  time;  when  this 
occurs,  the  data  source  charges  with  the 
earlier  center  date  are  trended  forward 
to  the  centtjr  date  of  the  other  data 
source,  based  on  changes  to  the 
inpatient  hospital  services  component 
of  the  CPl-l'.  Results  obtained  from 
these  two  data  sources  are  then 
combined  into  a  single  weighted  average 
per  diem  charge  for  each  DRG.  The 
resulting  charge  for  each  DRG  is  then 
separated  into  its  two  components,  a 
room  and  board  component  and  an 
ancillary  component,  with  the  per  diem 


charge  for  each  component  calculated 
by  multiplying  the  weighted  average  per 
diem  charge  by  the  corresponding 
percentage  determined  pursuant  to 
paragraph  (b)(2)(i)  of  this  section.  The 
room  and  board  per  diem  charge  is 
further  differentiated  into  a  standard 
room  cmd  board  per  diem  charge  and  an 
ICU  room  and  board  per  diem  charge  by 
multiplying  the  average  room  and  board 
charge  by  the  corresponding  DRG- 
specific  ratios  determined  pursuant  to 
paragraph  (b)(2)(ii)  of  this  section.  The 
resulting  per  diem  charges  for  standard 
room  and  board,  ICU  room  and  board, 
and  ancillary  services  for  each  DRG  are 
then  each  multiplied  by  the  final  ratio 
determined  pursuant  to  paragraph 
(b)(2)(iii)  of  this  section  to  reflect  the 
nationwide  80th  percentile  charges. 
Finally,  the  resulting  amounts  are  each 
trended  forward  from  the  center  date  of 
the  trended  data  sources  to  the  effective 
time  period  for  the  charges,  as  set  forth 
in  paragraph  (b)(2)(iv)  of  this  section. 
The  results  constitute  the  nationwide 
80th  percentile  standard  room  and 
board,  ICU  room  and  board,  and 
ancillary  per  diem  charges. 

(i)  Room  and  board  charge  and 
ancillary  charge  component 
percentages.  Using  only  those  cases 
from  the  MedPAR  file  for  which  a 
distinction  between  room  and  board 
charges  and  ancillary  charges  can  be 
determined,  the  percentage  of  the  totcil 
charges  for  room  and  board  compared  to 
the  combined  total  charges  for  room  and 
board  and  ancillary  services,  and  the 
percentage  of  the  total  charges  for 
ancillary  services  compared  to  the 
combined  total  charges  for  room  and 
board  and  ancillary  services,  are 
calculated  by  DRG. 

(ii)  Standard  room  and  board  per 
diem  charge  and  ICU  room  and  board 
per  diem  charge  ratios.  Using  only  those 
cases  from  the  MedPAR  file  for  which 
a  distinction  between  room  and  board 
and  ancillan,'  charges  can  be 
determined,  overall  average  per  diem 
room  and  board  charges  are  calculated 
by  DRG.  Then,  using  the  same  cases,  an 
average  standard  room  and  board  per 
diem  charge  is  calculated  by  dividing 
total  non-ICU  room  and  board  charges 
by  total  non-ICU  room  and  board  days. 
Similarly,  an  average  ICU  room  and 
board  per  diem  charge  is  calculated  by 
dividing  total  ICU  room  and  board 
charges  by  total  ICU  room  and  board 
days.  Finally,  ratios  of  standard  room 
and  board  per  diem  charges  to  average 
overall  room  and  board  per  diem 
charges  are  calculated  by  DRG,  as  are 
ratios  of  ICU  room  and  board  per  diem 
charges  to  average  overall  room  and 
board  per  diem  charges. 
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(iii)  80th  percentile.  Using  cases  firom 
the  MedPAR  file  with  separately 
identifiable  semi-private  room  rates,  the 
ratio  of  the  day-weighted  80th 
percentile  semi-private  room  and  board 
per  diem  charge  to  the  average  semi- 
private  room  and  board  per  diem  charge 
is  obtained  for  each  geographic  area. 
The  geographic  area-based  ratios  are 
averaged  to  obtain  a  final  80th 
percentile  ratio. 

(iv)  Trending  forward.  80th  percentile 
charges  for  each  DRG,  obtained  as 
described  in  paragraph  [b)(2)  of  this 
section,  are  trended  forward  based  on 
changes  to  the  inpatient  hospital 
services  component  of  the  CPI-U. 
Actual  CPI-U  changes  are  used  from  the 
center  date  of  the  trended  data  sources 
through  the  latest  available  month  as  of 
the  time  the  calculations  are  performed. 
The  three-month  average  annual  trend 
rate  as  of  the  latest  available  month  is 
then  held  constant  to  the  midpoint  of 
the  calendar  year  in  which  the  charges 
are  primarily  expected  to  be  used.  The 
projected  total  a*I-U  change  so 
obtained  is  then  applied  to  the  80th 
percentile  charges. 

(3)  Geographic  area  adjustment 
factors.  For  each  geographic  area,  the 
average  per  diem  room  and  board 
charges  and  ancillary  charges  from  the 
MedPAR  file  are  calculated  for  each 
DRG.  The  DRGs  are  separated  into  two 
groups,  svugical  and  non-surgical.  For 
each  of  these  groups  of  DRGs,  for  each 
geographic  area,  average  room  and 
board  per  diem  charges  and  ancillary 
per  diem  charges  are  calculated, 
weighted  by  nationwide  VA  discharges 
and  by  average  lengths  of  stay  from  the 
combined  MedPAR  file  and  MedStat 
claims  database.  This  results  in  four 
average  per  diem  charges  for  each 
geographic  area:  room  and  board  for 
surgical  DRGs,  ancillary  for  surgical 
DRGs,  room  and  board  for  non-surgical 
DRGs,  and  ancillary  for  non-surgical 
DRGs.  Foiu-  corresponding  national 
average  per  diem  charges  are  obtained 
from  the  MedPAR  file,  weighted  by 
nationwide  VA  discharges  and  by 
average  lengths  of  stay  from  the 
combined  MedPAR  file  and  MedStat 
claims  database.  Four  geographic  area 
adjustment  factors  are  then  calculated 
for  each  geographic  area  by  dividing 
each  geographic  area  average  per  diem 
charge  by  the  corresponding  national 
average  per  diem  charge. 

(c)  Skilled  nursing  facility/sub-acute 
inpatient  facility  charges.  When  VA 
provides  or  furnishes  skilled  nursing/ 
sub-acute  inpatient  services  within  the 
scope  of  care  referred  to  in  paragraph 
(a)(1)  of  this  section,  skilled  nursing 
facility /sub-acute  inpatient  facility 
charges  billed  for  such  services  will  be 


determined  in  accordance  with  the 
provisions  of  this  paragraph.  The  skilled 
nursing  facility/sub-acute  inpatient 
facility  charges  are  per  diem  charges 
that  vary  by  geographic  area.  The 
facility  charges  cover  care,  including 
room  and  board,  nursing  care, 
pharmaceuticals,  supplies,  and  skilled 
rehabilitation  services  [e.g.,  physical 
therapy,  inhalation  therapy, 
occupational  therapy,  and  speech- 
language  pathology),  that  is  provided  in 
a  nursing  home  or  hospital  inpatient 
setting,  is  provided  imder  a  physician's 
orders,  and  is  performed  by  or  under  the 
general  supervision  of  professional 
personnel  such  as  registered  nurses, 
licensed  practical  nurses,  physical 
therapists,  occupational  therapists, 
speech-language  pathologists,  and 
audiologists.  These  charges  are 
calculated  as  follows: 

(1)  Formula.  For  each  stay,  multiply 
the  nationwide  per  diem  charge 
determined  pursuant  to  paragraph  {c)(2) 
of  this  section  by  the  appropriate 
geographic  area  adjustment  factor 
determined  piu^uant  to  paragraph  (c)(3) 
of  this  section.  The  result  constitutes  the 
area-specific  per  diem  charge.  Finally, 
multiply  the  area-specific  per  diem 
charge  by  the  number  of  days  of  care  to 
obtain  the  total  skilled  nursing  facility/ 
sub-acute  inpatient  facility  charge. 

(2)  Per  diem  charge.  To  establish  a 
baseline,  a  nationwide  average  per  diem 
billed  charge  is  calculated  based  on 
cheu^es  reported  in  the  MedPAR  skilled 
nursing  facility  file.  For  this  purpose, 
the  following  MedPAR  charge  categorits 
are  included:  room  and  board  (private, 
semi-private,  and  ward),  physical 
therapy,  occupational  therapy, 
inhalation  therapy,  speech-language 
pathology,  pharmacy,  medical/surgical 
supplies,  and  "other"  services.  The 
following  MedPAR  charge  categories  are 
excluded  from  the  calculation  of  the  per 
diem  charge  and  will  be  billed 
separately,  using  the  charges 
determined  as  set  forth  in  other 
applicable  paragraphs  of  this  section, 
when  these  services  are  provided  to 
skilled  nursing  patients  or  sub-acute 
inpatients:  ICU  and  CCU  room  and 
board,  laboratory,  radiology,  cardiology, 
dialysis,  operating  room,  blood  and 
blood  administration,  ambulance,  MRl, 
anesthesia,  durable  medical  equipment, 
emergency  room,  clinic,  outpatient, 
professional,  lithotripsy,  and  organ 
acquisition  services.  The  resulting 
average  per  diem  billed  charge  is  then 
multiplied  by  the  80th  percentile 
adjustment  factor  determined  piu-suant 
to  paragraph  (c){2)(i)  of  this  section  to 
obtain  a  nationwide  80th  percentile 
charge  level.  Finally,  the  resulting 
amount  is  trended  forward  to  the 


effective  time  period  for  the  charges,  as 
set  forth  in  paragraph  (c)(2){ii)  of  this 
section. 

(i)  80th  percentile  adjustment  factor. 
Using  the  MedPAR  skilled  nursing 
facility  file,  the  ratio  of  the  day- 
weighted  80th  percentile  room  and 
board  per  diem  charge  to  the  day- 
weighted  average  room  and  board  per 
diem  charge  is  obtained  for  each 
geographic  area.  The  geographic  area- 
based  ratios  are  averaged  to  obtain  the 
80th  percentile  adjustment  factor. 

(ii)  Trending  forward.  The  80th 
percentile  charge  is  trended  forward 
based  on  changes  to  the  inpatient 
hospital  services  component  of  the  CPI- 
U.  Actual  CPI-U  changes  are  used  from 
the  time  period  of  the  source  data 
through  the  latest  available  month  as  of 
the  time  the  calculations  are  performed. 
The  three-month  average  annual  trend 
rate  as  of  the  latest  available  month  is 
then  held  constant  to  the  midpoint  of 
the  calendar  year  in  which  the  charges 
are  primarily  expected  to  be  used.  The 
projected  total  CPl-U  change  so 
obtained  is  then  applied  to  the  80th 
percentile  charge. 

(3)  Geographic  area  adjustment 
factors.  The  average  billed  per  diem 
charge  for  each  geographic  area  is 
calculated  from  the  MedPAR  skilled 
nursing  facility  file.  This  amount  is 
divided  by  the  nationwide  average 
billed  charge  calculated  in  paragraph 
{c)(2)  of  this  section.  The  geographic 
area  adjustment  factor  for  charges  for 
each  VA  facility  is  the  ratio  for  the 
geographic  area  in  which  the  facility  is 
located. 

(d)  Partial  hospitalization  facility 
charges.  When  VA  provides  or  furnishes 
partial  hospitalization  services  that  are 
within  the  scope  of  care  referred  to  in 
paragraph  (a)(1)  of  this  section,  the 
facility  charges  billed  for  such  services 
will  be  determined  in  accordance  widi 
the  provisions  of  this  paragraph.  Partial 
hospitcdization  facility  charges  are  per 
diem  charges  that  vary  by  geographic 
area.  These  charges  are  calculated  as 
follows: 

(1)  Formula.  For  each  partial 
hospitalization  stay,  multiply  the 
nationwide  per  diem  charge  determined 
pursuant  to  paragraph  (d)(2)  of  this 
section  by  the  appropriate  geographic 
area  adjustment  factor  determined 
pursuant  to  paragraph  (d)(3)  of  this 
section.  The  result  constitutes  the  area- 
specific  per  diem  charge.  Finally, 
multiply  the  area-specific  per  diem 
charge  by  the  number  of  days  of  care  to 
obtain  the  total  partial  hospitalization 
facility  charge. 

(2)  Per  diem  charge.  To  establish  a 
baseline,  a  nationwide  median  per  diem 
billed  charge  is  calculated  based  on 
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charges  associated  with  partial 
hospitalization  from  the  outpatient 
facility  component  of  the  Medicare 
Standard  Analytical  File  5%  Sample. 
That  median  per  diem  billed  charge  is 
then  multiplied  by  the  80th  percentile 
adjustment  factor  determined  pursuant 
to  pciragraph  (d)(2)(i)  of  this  section  to 
obtain  a  nationwide  80th  percentile 
charge  level.  Finally,  the  resulting 
amount  is  trended  forward  to  the 
effective  time  period  for  the  charges,  as 
set  forth  in  paragraph  (d)(2)(ii)  of  this 
section. 

(i)  80th  percentile  adjustment  factor 
The  80th  percentile  adjustment  factor 
for  partial  hospitalization  facility 
charges  is  the  same  as  that  computed  for 
skilled  nursing  facility/sub-acute 
inpatient  facility  charges  under 
paragraph  (c)(2)(i)  of  this  section. 

(ii)  Trending  forward.  The  80th 
percentile  charge  is  trended  forward 
based  on  changes  to  the  outpatient 
hospital  services  component  of  the  CPI- 
U.  Actual  CPl-U  changes  are  used  from 
the  time  period  of  the  source  data 
through  the  latest  available  month  as  of 
the  time  the  calculations  are  performed 
The  three-month  average  annual  trend 
rate  as  of  the  latest  available  month  is 
then  held  constant  to  the  midpoint  of 
the  calendar  year  in  which  the  charges 
are  primarily  expected  to  be  used.  The 
projected  total  CPI-U  change  so 
obtained  is  then  applied  to  the  80th 
percentile  charges,  as  described  in 
paragraph  (d)(2)  of  ihis  section. 

(3)  Geographic  area  adjustment 
factors  The  geographic  area  adjustment 
factors  for  partial  hospitalization  facility 
charges  are  the  same  as  those  computed 
for  outpatient  facility  charges  under 
paragraph  (e)(4)  of  this  section. 

(e)  Outpatient  facility  charges.  When 
VA  provides  or  furnishes  outpatient 
facility  services  that  are  within  the 
scope  of  care  referred  to  in  paragraph 
(a)(  1 )  of  this  section,  the  charges  billed 
for  such  services  will  be  determined  in 
accordance  with  the  provisions  of  this 
paragraph.  Charges  for  outpatient 
facility  services  vary  by  geographic  area 
and  by  CPT/HCPCS  code.  These  charges 
apply  in  the  situations  set  forth  in 
paragraph  (e)(1)  of  this  section  and  are 
calculated  as  set  forth  in  paragraph 
(e)(2)  of  this  section. 

(1)  Settings  and  circumstances  m 
which  outpatient  facility  charges  apply. 
Outpatient  facility  charges  consist  of 
facility  charges  for  procedures, 
diagnostic  tests,  evaluation  and 
management  services,  and  other  medical 
services,  items,  and  supplies  provided 
in  the  following  settings  and 
circumstances: 

(i)  Outpatient  departments  and  clinics 
at  V'A  medical  centers; 


(ii)  Other  VA  provider-based  entities; 
and 

(iii)  VA  non-provider-based  entities, 
for  procedures  and  tests  for  which  no 
corresponding  professional  charge  is 
established  under  the  provisions  of 
paragraph  (f)  of  this  section. 

(2)  Formula  For  each  outpatient 
facility  charge  CPT/HCPCS  code, 
multiply  the  nationwide  80th  percentile 
charge  determined  pursuant  to 
paragraph  (e)(3)  of  this  section  by  the 
appropriate  geographic  area  adjustment 
factor  determined  pursuant  to  paragraph 
{e)(4)  of  this  section.  The  result 
constitutes  the  area-specific  outpatient 
facility  charge.  When  multiple  surgical 
procedures  are  performed  during  the 
same  outpatient  encounter  by  a  provider 
or  provider  team,  the  outpatient  facility 
charges  for  such  procedures  will  be 
reduced  as  set  forth  in  paragraph  (e)(5) 
of  this  section. 

(3)  Nationwide  80th  percentile 
charges  by  CPT/HCPCS  code.  For  each 
CPT/HCPCS  code  for  which  outpatient 
facility  charges  apply,  the  nationwide 
80th  percentile  charge  is  calculated  as 
set  forth  in  either  paragraph  (e)(3)(i)  or 
(e)(3)(ii)  of  this  section.  The  resulting 
amount  is  trended  forward  to  the 
effective  time  period  for  the  charges,  as 
set  forth  in  paragraph  (e)(3)(iii)  of  this 
section.  The  results  constitute  the 
nationwide  80th  percentile  outpatient 
facility  charges  by  CPT/HCPCS  code. 

(i)  Nationwide  80th  percentile  charges 
for  CPT/HCPCS  codes  which  have  AFC 
assignments.  Using  the  outpatient 
facility  charges  reported  in  the 
outpatient  facility  component  of  the 
Medicare  Standard  Analytical  File  5% 
Sample,  claim  records  are  selected  for 
which  all  charges  can  be  assigned  to  an 
APC.  Using  this  subset  of  the  5% 
Sample  data,  nationwide  median  charge 
to  Medicare  APC  payment  amount 
ratios,  by  APC.  and  naticmwide  80th 
percentile  to  median  charge  ratios,  by 
APC,  are  computed  according  to  the 
methodologv  set  forth  in  paragraphs 
(e)(3)(i)(A)  and  (e)(3)(i)(B)  of  this 
section,  respectively.  The  product  of 
these  two  ratios  by  APC]  is  then 
computed,  resulting  in  a  composite 
nationwide  80th  percentile  charge  to 
Medicare  APC  payment  amount  ratio. 
This  ratio  is  then  compared  to  the 
alternate  nationwide  80th  percentile 
charge  to  Medicare  APC  payment 
amount  ratio  computed  in  paragraph 
(e)(3)(i)(C)  of  this  section,  and  the  lesser 
amount  is  selected  and  multiplied  by 
the  current  Medicare  APC  payment 
amount.  The  resulting  product  is  the 
APC-spocific  nationwide  80th  percentile 
charge  amount  for  each  applicable  CPT/ 
HCPCS  code. 


(A)  Nationwide  median  charge  to 
Medicare  APC  payment  amount  ratios. 
For  each  CPT/HCPCS  code,  the  ratio  of 
median  billed  charge  to  Medicare  APC 
payment  amount  is  determined.  The 
weighted  average  of  these  ratios  for  each 
APC  is  then  obtained,  using  the  reported 
5%  Sample  frequencies  as  weights.  In 
addition,  corresponding  ratios  are 
calculated  for  each  of  the  APC 
categories  set  forth  in  paragraph 
(e)(3)(i)(D)  of  this  section,  again  using 
the  reported  5%  Sample  frequencies  as 
weights.  For  APCs  where  the  5% 
Sample  frequencies  provide  a 
statistically  credible  result,  the  APC- 
specific  weighted  average  nationwide 
median  charge  to  Medicare  APC 
payment  amount  ratio  so  obtained  is 
accepted  without  further  adjustment. 
However,  if  the  5%  Sample  data  do  not 
produce  statistically  credible  results  for 
any  specific  APC,  then  the  APC 
category-specific  ratio  is  applied  for  that 
APC. 

(B)  Nationwide  80th  percentile  to 
median  charge  ratios.  For  each  CPT/ 
HCPCS  code,  a  geographically 
normalized  nationwide  80th  percentile 
billed  charge  amount  is  divided  by  a 
similarly  normalized  nationwide 
median  billed  charge  amount.  The 
weighted  average  of  these  ratios  for  each 
APC  is  then  obtained,  using  the  reported 
5%  Sample  frequencies  as  weights.  In 
addition,  corresponding  ratios  are 
calculated  for  each  of  the  APC 
categories  set  forth  in  paragraph 
(e)(3)(i)(D)  of  this  section,  again  using 
the  reported  5%  Sample  frequencies  as 
weights.  For  APCs  where  the  5% 
Sample  frequencies  provide  a 
statistically  credible  result,  the  APC- 
specific  weighted  average  nationwide 
80th  percentile  to  median  charge  ratio 
so  obtained  is  accepted  without  further 
adjustment.  However,  if  the  5%  Sample 
data  do  not  produce  statistically 
credible  results  for  any  specific  APC, 
then  the  APC  category-specific  ratio  is 
applied  for  that  APC. 

(C)  Alternate  nationwide  80th 
percentile  charge  to  Medicare  APC 
payment  amount  ratios.  A  minimum 
80th  percentile  charge  to  Medicare  APC 
payment  amount  ratio  is  set  at  2.0  for 
APCs  with  Medicare  APC  payment 
amounts  of  $25  or  less.  A  maximum 
80th  percentile  charge  to  Medicare  APC 
payment  amount  ratio  is  set  at  6.5  for 
APCs  with  Medicare  APC  payment 
amounts  of  $10,000  or  more.  Using 
linear  interpolation  with  these 
endpoints,  the  alternate  APC-specific 
nationwide  80th  percentile  charge  to 
Medicare  APC  payment  amount  ratio  is 
then  computed,  based  on  the  Medicare 
APC  payment  amount. 
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(D)  APC  categories  for  the  purpose  of 
establishing  80th  percentile  to  median 
factors.  For  the  purpose  of  the  statistical 
methodology  set  forth  in  paragraph 
{e)(3)(i)  of  this  section,  APCs  are 
assigned  to  the  following  APC 
categories: 

(I)  Radiology. 

[2]  Drugs. 

(3)  Office,  Home,  and  Urgent  Care 
Visits. 

(4)  Cardiovascular. 

(5)  Emergency  Room  Visits. 

(6)  Outpatient  Psychiatry,  Alcohol 
and  Drug  Abuse. 

(7)  Pathology. 

(8)  Surgery. 

(9)  Allergy  Immunotherapy,  Allergy 
Testing,  Immunizations,  and 
Therapeutic  Injections. 

( 1 0)  All  APCs  not  assigned  to  any  of 
the  above  groups. 

(ii)  Nationwide  80th  percentile 
charges  for  CPT/HCPCS  codes  which  do 
not  have  APC  assignments.  Nationwide 
80th  percentile  billed  charge  levels  by 
CPT/HCPCS  code  are  computed  from 
the  outpatient  facility  component  of  the 
MDR  database,  from  the  MedStat  claims 
database,  and  from  the  outpatient 
facility  component  of  the  Medicare 
Standard  Analytical  File  5%  Sample.  If 
the  MDR  database  contains  sufficient 
data  to  provide  a  statistically  credible 
80th  percentile  charge,  then  that  resnlt 
is  retained  for  this  purpose.  If  the  MDR 
database  does  not  provide  a  statistically 
credible  80th  percentile  charge,  then  the 
result  from  the  MedStat  database  is 
retained  for  this  piupose,  provided  it  is 
statistically  credible.  If  neither  the  MDR 
nor  the  MedStat  databases  provide 
statistically  credible  results,  then  the 
nationwide  80th  percentile  billed  charge 
computed  from  the  5%  Sample  data  is 
retained  for  this  purpose.  The 
nationwide  80th  percentile  charges 
retained  from  eadi  of  these  data  soiuces 
are  trended  forward  to  the  effective  time 
period  for  the  charges,  as  set  forth  in 
paragraph  (e)(3)(iii)  of  this  section. 

(iii)  Trending  forward.  The  charges  for 
each  CPT/HCPCS  code,  obtained  as 
described  in  paragraph  (e)(3)  of  this- 
section,  are  trended  forward  based  on 
changes  to  the  outpatient  hospital 
services  component  of  the  CPI-U. 
Actual  CPI-U  changes  are  used  frt)m  the 
time  period  of  the  source  data  through 
the  latest  available  month  as  of  the  time 
the  calculations  are  performed.  The 
three-month  average  annual  trend  rate 
as  of  the  latest  available  month  is  then 
held  constant  to  the  midpoint  of  the 
calendar  year  in  which  the  charges  are 
primarily  expected  to  be  used.  The 
projected  total  CPI-U  change  so 
obtained  is  then  applied  to  the  80th 


percentile  charges,  as  described  in 
paragraph  (e)(3)  of  this  section. 

(4)  Geographic  area  adjustment 
factors.  For  each  geographic  area,  a 
single  adjustment  factor  is  calculated  as 
the  arithmetic  average  of  the  outpatient 
geographic  area  adjustment  factor 
published  in  the  Milliman  USA,  Inc., 
Health  Cost  Guidelines  (this  factor 
constitutes  the  ratio  of  the  level  of 
charges  for  each  geographic  area  to  the 
nationwide  level  of  charges),  and  a 
geographic  area  adjustment  factor 
developed  from  the  MDR  database.  See 
paragraph  (a)(3)  of  this  section  for  data 
soiuces.  The  MDR-based  geographic 
area  adjustment  factors  are  calculated  as 
the  raUo  of  the  CPT/HCPCS  code 
weighted  average  charge  level  for  each 
geographic  area  to  the  nationwide  CPT/ 
HCPCS  code  weighted  average  charge 
level. 

(5)  Multiple  surgical  procedures. 
When  multiple  surgical  procedures  are 
performed  during  the  same  outpatient 
encounter  by  a  provider  or  provider 
team  as  indicated  by  multiple  siugical 
CPT/HCPCS  procedure  codes,  then  the 
CPT/HCPCS  procedure  code  vdth  the 
highest  facility  charge  will  be  billed  at 
100%  of  the  charges  established  under 
this  section:  the  CPT/HCPCS  procedure 
code  with  the  second  highest  facility 
charge  will  be  billed  at  25%  of  the 
charges  established  under  this  section; 
the  CPT/HCPCS  procedure  code  with 
the  third  highest  facility  charge  will  be 
billed  at  15%  of  the  charges  established 
imder  this  section;  and  no  outpatient 
facility  charges  will  be  billed  for  any 
additional  surgical  procedures. 

(f)  Physician  and  other  professional 
charges  except  for  anesthesia  services 
and  certain  dental  services.  When  VA 
provides  or  furnishes  physician  and 
other  professional  services,  other  than 
professional  anesthesia  services  and 
certain  professional  dental  services, 
within  die  scope  of  care  referred  to  in 
paragraph  (a)(1)  of  this  section, 
physician  and  other  professional 
charges  billed  for  such  services  will  be 
determined  in  accordance  with  the 
provisions  of  this  paragraph.  Charges  for 
professional  dental  sarxdces  identified 
by  CPT  code  are  determined  in 
accordance  v\rith  the  provisions  of  this 
paragraph;  charges  for  professional 
dental  services  identified  by  HCPCS 
Level  n  code  are  determined  in 
accordance  with  the  provisions  of 
paragraph  (h)  of  this  section.  Physician 
and  other  professional  charges  consist  of 
chfirges  for  professional  services  that 
vary  by  geographic  area,  by  CPT/HCPCS 
code,  by  site  of  service,  and  by  modifier, 
where  applicable.  These  charges  are 
calculated  as  follows: 


(1)  Formula.  For  each  CPT/HCPCS 
code  or,  where  appUcable,  each  CPT/ 
HCPCS  code  and  modifier  combination, 
multiply  the  total  geographically- 
adjusted  RVUs  determined  pursuant  to 
paragraph  (f)(2)  of  this  section  by  the 
applicable  geographically-adjusted 
conversion  factor  (a  monetary  amount] 
determined  piusuant  to  paragraph  (f)(3) 
of  this  section  to  obtain  the  physician 
charge  for  each  CPT/HCPCS  code  in  a 
particular  geographic  area.  Then, 
multiply  this  charge  by  the  appropriate 
factors  for  any  charge-significant 
modifiers,  determined  pursuant  to 
paragraph  (f)(4)  of  this  section. 

(2)(i)  Total  geographically-adjusted 
RVUs  for  physician  services  that  have 
Medicare  RVUs.  The  work  expense  and 
practice  expense  RVUs  for  CPT/HCPCS 
codes,  other  than  the  codes  described  in 
paragraphs  (f)(2)(ii)  and  (f)(2)(iii)  of  this 
section,  are  compiled  using  Medicare 
Physician  Fee  Schedule  RVUs.  The  sum 
of  the  geographically-adjusted  work 
expense  RVUs  determined  pursuant  to 
paragraph  (f)(2)(i)(A)  of  this  section  and 
the  geographically-adjusted  practice 
expense  RVUs  determined  pm-suant  to 
paragraph  (f)(2)(i)(B)  of  this  section 
equals  the  total  geographically-adjusted 
RVUs. 

(A)  Geographically-adjusted  work 
expense  RVUs.  For  each  CPT/HCPCS 
code  for  each  geographic  area,  the 
Medicare  Physician  Fee  Schedule  work 
expense  RVUs  are  multiplied  by  the 
work  expense  Medicare  Geographic 
Practice  Cost  Index.  The  result 
constitutes  the  geographically-adjusted 
work  expense  RVUs. 

(B)  Geographically-adjusted  practice 
expense  RVUs.  For  each  CPT/HCPCS 
code  for  each  geographic  area,  the 
Medicare  Physician  Fee  Schedule 
practice  expense  RVUs  are  multiplied 
by  the  practice  expense  Medicare 
Geographic  Practice  Cost  Index.  The 
result  constitutes  the  geographically- 
adjusted  practice  expense  RVUs.  In 
these  calculations,  facility  practice 
expense  RVUs  are  used  to  obtain 
geographically-adjusted  practice 
expense  RVUs  for  use  by  provider-based 
entities,  and  non-facility  practice 
expense  RVUs  are  used  to  obtain 
geographically-adjusted  practice 
expense  RVUs  for  use  by  non-provider- 
based  entities. 

(ii)  RVUs  for  CPT/HCPCS  codes  that 
do  not  have  Medicare  RVUs  and  are  not 
designated  as  unlisted  procedures.  For 
CPT/HCPCS  codes  that  are  not  assigned 
RVUs  in  paragraphs  (f)(2)(i)  or  (f)(2)(iii) 
of  this  section,  total  RVUs  are  developed 
based  on  various  charge  data  soiuces. 
For  these  CPT/HCPCS  codes,  the 
nationwide  80th  percentile  billed 
charges  are  obtained,  where  statistically 
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credible,  from  the  MDR  database.  For 
any  remaining  CPT/HCPCS  codes,  the 
nationwide  80th  percentile  billed 
charges  are  obtained,  where  statistically 
credible,  from  the  Part  B  component  of 
the  Medicare  Standard  Analytical  File 
5%  Sample.  For  any  remaining  CPT/ 
HCPCS  codes,  the  nationwide  80th 
percentile  billed  charges  are  obtained, 
where  statistically  credible,  from  the 
Prevailing  Healthcare  Charges  System 
nationwide  commercial  insurance 
database.  For  each  of  these  CPT/HCPCS 
codes,  nationwide  total  RVUs  are 
obtained  by  taking  the  nationwide  80th 
percentile  billed  charges  obtained  using 
the  preceding  three  databases  and 
dividing  by  the  untrended  nationwide 
conversion  factor  for  the  corresponding 
CPT/HCPCS  code  group  determined 
pursuant  to  paragraphs  (f)(3)  and  (f)(3)(i) 
of  this  section.  For  any  remaining  CPT/ 
HCPCS  codes  that  have  not  been 
assigned  RVUs  using  the  preceding  data 
sources,  the  nationwide  total  RVUs  are 
calculated  by  summing  the  work 
expense  and  non-facility  practice 
expense  RVUs  found  in  Ingenix/St. 
Anthony's  RBRVS.  The  resulting 
nationwide  total  RVUs  obtained  using 
these  four  data  sources  are  multiplied 
by  the  geographic  area  adjustment 
factors  determined  pursuant  to 
paragraph  (f)(2)(iv)  of  this  section  to 
obtain  the  area-specific  total  RVUs. 

(iii)  RVUs  for  CPT/HCPCS  codes 
designated  as  unlisted  procedures.  For 
CPT/HCPCS  codes  designated  as 
unlisted  procedures,  total  RVUs  are 
developed  based  on  the  weighted 
median  of  the  total  RVUs  of  CPT/HCPCS 
nodes  within  the  series  in  which  the 
unlisted  procedure  code  occurs.  A 
nationwide  VA  distribution  of 
procedures  and  services  is  used  for  the 
purpose  of  computing  the  weighted 
median.  The  resulting  nationwide  total 
RVUs  are  multiplied  by  the  geographic 
area  adjustment  factors  determined 
pursuant  to  paragraph  (f)(2)(iv)  of  this 
section  to  obtain  the  area-specific  total 
RVUs. 

(iv)  RVU geographic  area  adjustment 
factors  for  CPT/HCPCS  codes  that  do 
not  have  Medicare  RVUs.  including 
codes  that  are  designated  as  unlisted 
procedures.  The  adjustment  factor  for 
each  geographic  area  consists  of  the 
weighted  average  of  the  work  expense 
and  practice  expense  Medicare 
Geographic  Practice  Cost  Indices  for 
each  geographic  area  using  charge  data 
for  representative  CPT/HCPCS  codes 
statistically  selected  and  weighted  for 
work  expense  and  practice  expense. 

(3)  Geographicany-adjustea  80th 
percentile  conversion  factors.  CPT/ 
HCPCS  codes  are  separated  into  the 
following  23  CPT/HCPCS  code  groups: 


allergy  immunotherapy,  allergy  testing, 
cardiovascular,  chiropractor,  consults, 
emergency  room  visits  and  observation 
care,  hearing/speech  exams, 
immunizations,  inpatient  visits, 
maternity/cesarean  deliveries, 
matemity/non-deliveries.  maternity/ 
normal  deliveries,  miscellaneous 
medical,  office/home/ urgent  care  visits, 
outpatient  psychiatry/alcohol  and  drug 
abuse,  pathology,  physical  exams, 
physical  medicine,  radiology,  surgery, 
therapeutic  injections,  vision  exams, 
and  well  baby  exams.  For  each  of  the  23 
CPT/HCPCS  code  groups,  representative 
CPT/HCPCS  codes  are  statistically 
selected  and  weighted  so  as  to  give  a 
weighted  average  RVU  comparable  to 
the  weighted  average  RVU  of  the  entire 
CPT/HCPCS  code  group  (the  selected 
CPT/HCPCS  codes  are  set  forth  in  the 
Milliman  USA,  Inc..  Health  Cost 
Guidelines  fee  survey;  see  paragraph 
(a)(3)  of  this  section  for  data  sources). 
The  80th  percentile  charge  for  each 
selected  CPT/HCPCS  code  is  obtained 
from  the  MDR  database.  A  nationwide 
conversion  factor  (a  monetary  amount) 
is  calculated  for  each  CPT/HCPCS  code 
group  as  set  forth  in  paragraph  (0(3)(i) 
of  this  section.  The  nationwide 
conversion  factors  for  each  of  the  23 
CPT/HCPCS  code  groups  are  trended 
forward  to  the  effective  time  period  for 
the  charges,  as  set  forth  in  paragraph 
(f)(3)(ii)  of  this  section.  The  resulting 
amounts  for  each  of  the  23  groups  are 
multiplied  by  geographic  area 
adjustment  factors  determined  pursuant 
to  paragraph  (f)(3)(iii)  of  this  section, 
resulting  in  geographically-adjusted 
80th  percentile  conversion  factors  for 
each  geographic  area  for  the  23  CPT/ 
HCPCS  code  groups  for  the  effective 
charge  period. 

(i)  Nationwide  conversion  factors. 
Using  the  nationwide  80th  percentile 
charges  for  the  selected  CPT/HCPCS 
codes  from  paragraph  (f)(3)  of  this 
section,  a  nationwide  ccjnversion  factor 
is  calculated  for  each  of  the  23  CPT/ 
HCPCS  code  groups  by  dividing  the 
weighted  average  charge  by  the 
weighted  average  RVU. 

(ii)  Trending  fonvard.  The  nationwide 
conversion  factors  for  each  of  the  23 
CPT/HCPCS  code  groups,  obtained  as 
described  in  paragraph  (0(3)(i)  of  this 
section,  are  trended  forward  based  on 
changes  to  the  physicians'  services 
component  of  theCPI-U.  Actual  CPI-U 
changes  are  used  from  the  time  period 
of  the  source  data  through  the  latest 
available  month  as  of  the  time  the 
calculations  are  performed.  The  three- 
month  average  annual  trend  rate  as  of 
the  latest  available  month  is  then  held 
constant  to  the  midpoint  of  the  calendar 
year  in  which  the  charges  are  primarily 


expected  to  be  used.  The  projected  total 
CPI-U  change  so  obtained  is  then 
applied  to  the  23  conversion  factors. 

(iii)  Geographic  area  adjustment 
factors.  Using  the  80th  percentile 
charges  for  the  selected  CPT/HCPCS 
codes  from  paragraph  (f)(3)  of  this 
section  for  each  geographic  area,  a 
geographic  area-specific  conversion 
factor  is  calculated  for  each  of  the  23 
CPT/HCPCS  code  groups  by  dividing 
the  weighted  average  charge  by  the 
weighted  average  geographically- 
adjusted  RVU.  The  resulting  conversion 
factor  for  each  geographic  area  for  each 
of  the  23  CPT/HCPCS  code  groups  is 
divided  by  the  corresponding 
nationwide  conversion  factor 
determined  pursuant  to  paragraph 
(f)(3)(i)  of  this  section.  The  resulting 
ratios  are  the  geographic  area 
adjustment  factors  for  the  conversion 
factors  for  each  of  the  23  CPT/HCPCS 
code  groups  for  each  geographic  area. 

(4)  Charge  adjustment  factors  for 
specified  CPT/HCPCS  code  modifiers. 
Surcbarges  or  charge  discounts  are 
calculated  in  the  following  manner: 
from  the  Part  B  component  of  the 
Medicare  Standard  Analytical  File  5% 
Sample,  the  ratio  of  weighted  average 
billed  charges  for  CPT/HCPCS  codes 
with  the  specified  modifier  to  the 
weighted  average  billed  charge  for  CPT/ 
HCPCS  codes  with  no  charge  modifier  is 
calculated,  using  the  frequency  of 
procedure  codes  with  the  modifier  as 
weights  in  both  weighted  average 
calculations.  The  resulting  ratios 
constitute  the  surcharge  or  discount 
factors  for  specified  charge-significant 
CPT/HCPCS  code  modifiers. 

(5)  Certain  charges  for  providers  other 
than  physicians.  When  services  for 
which  charges  are  established  according 
to  the  preceding  provisions  of  this 
paragraph  (f)  are  performed  by  providers 
other  than  physicians,  the  charges  for 
those  services  will  be  as  determined  by 
the  preceding  provisions  of  this 
paragraph,  except  as  follows: 

(i)  Outpatient  facility  charges.  When 
the  services  of  providers  other  than 
physicians  are  furnished  in  outpatient 
facility  settings  or  in  other  facilities 
designated  as  provider-based,  and 
outpatient  facility  charges  for  those 
services  have  been  established  under 
paragraph  (e)  of  this  section,  then  the 
outpatient  facility  charges  established 
under  paragraph  (e)  will  apply  instead 
of  the  charges  established  under  this 
paragraph  (f)- 

(ii)  Discounted  charges.  Charges  for 
the  professional  services  of  the 
following  providers  will  be  the 
indicated  percentages  of  the  amount 
that  would  be  charged  if  the  care  had 
been  provided  by  a  physician: 
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(A)  Nurse  practitioner:  85%. 

(B)  Clinical  nurse  specialist:  85%. 

(C)  Physician  assistant:  85%. 

(D)  Clinical  psychologist:  80%. 

(E)  Clinical  social  worker:  75%. 

(F)  Dietitian:  75%. 

(G)  Clinical  pharmacist:  80%. 

(g)  Professional  charges  for  anesthesia 
services.  When  VA  provides  or 
furnishes  professional  anesthesia 
services  within  the  scope  of  care 
referred  to  in  paragraph  (a)(1)  of  this 
section,  professional  anesthesia  charges 
billed  for  such  services  will  be 
determined  in  accordance  with  the 
provisions  of  this  paragraph.  Charges  for 
professional  anesthesia  services 
provided  by  physicians  or  by  certified 
registered  nurse  anesthetists  when  not 
medically  directed  by  an 
anesthesiologist  will  be  100%  of  the 
charges  determined  as  set  forth  in  this 
paragraph.  Charges  for  professional 
anesthesia  services  provided  by  a 
certified  registered  nurse  anesthetist 
when  medically  directed  by  an 
anesthesiologist  will  be  50%  of  the 
charges  otherwise  determined  as  set 
forth  in  this  paragraph,  and  shall  be  in 
addition  to  the  charges  for  the 
anesthesiologist.  Professional  anesthesia 
charges  consist  of  charges  for 
professional  services  that  vary  by 
geographic  area,  by  CPT/HCPCS  code 
base  units,  and  by  number  of  time  units. 
These  charges  are  calculated  as  follows: 

(1)  Formula.  For  each  anesthesia  CPT/ 
HCPCS  code,  multiply  the  total 
anesthesia  RVUs  determined  piu-suant 
to  paragraph  (g)(2)  of  this  section  by  the 
applicable  geographically-adjusted 
conversion  factor  (a  monetary  amount) 
determined  pursuant  to  paragraph  (g)(3) 
of  this  section  to  obtain  the  professional 
anesthesia  charge  for  each  CPT/HCPCS 
code  in  a  particular  geographic  area. 

(2)  Total  RVUs  for  professional 
anesthesia  services.  The  total  anesthesia 
RVUs  for  each  anesthesia  CPT/HCPCS 
code  are  the  sum  of  the  base  units  (as 
compiled  by  CMS)  for  that  CPT/HCPCS 
code  and  the  number  of  time  units 
reported  for  the  anesthesia  service, 
where  one  time  unit  equals  15  minutes. 
For  anesthesia  CPT/HCPCS  codes 
designated  as  unlisted  procedures,  base 
units  are  developed  based  on  the 
weighted  median  base  units  for 
anesthesia  CPT/HCPCS  codes  within  the 
series  in  which  the  unlisted  procedure 
code  occurs.  A  nationwide  VA 
distribution  of  procedures  and  services 
is  used  for  the  purpose  of  computing  the 
weighted  median  base  units. 

(3)  Geographically-adjusted  80th 
percentile  conversion  factors.  A 
nationwide  80th  percentile  conversion 
factor  is  calculated  according  to  the 
methodology  set  forth  in  paragraph 


(g)(3)(i)  of  this  section.  The  nationwide 
conversion  factor  is  then  trended 
forward  to  the  effective  time  period  for 
the  charges,  as  set  forth  in  paragraph 
(g)(3)(ii)  of  this  section.  The  resulting 
amoimt  is  multiplied  by  geographic  area 
adjustment  factors  determined  pursuant 
to  paragraph  (g)(3)(iii)  of  this  section, 
resulting  in  geographically-adjusted 
80th  percentile  conversion  factors  for 
each  geographic  area  for  the  effective 
charge  period. 

(i)  Nationwide  conversion  factor. 
Preliminary  80th  percentile  conversion 
factors  for  each  area  are  compiled  from 
the  MDR  database.  Then,  a  preliminary 
nationwide  weighted-average  80th 
percentile  conversion  factor  is 
calculated,  using  as  weights  the 
population  (census)  frequencies  for  each 
geographic  area  as  presented  in  the 
Milliman  USA,  Inc.,  Health  Cost 
Guidelines  [see  paragraph  (a)(3)  of  this 
section  for  data  sources).  A  nationwide 
80th  percentile  fee  by  CPT/HCPCS  code 
is  then  computed  by  multiplying  this 
conversion  factor  by  the  MDR  base  units 
for  each  CPT/HCPCS  code.  An  adjusted 
80th  percentile  conversion  factor  by 
CPT/HCPCS  code  is  then  calculated  by 
dividing  the  nationwide  80th  percentile 
fee  for  each  procedure  code  by  the 
anesthesia  base  units  (as  compiled  by 
CMS)  for  that  CPT/HCPCS  code.  Finally, 
a  nationwide  weighted  average  80th 
percentile  conversion  factor  is 
calculated  using  combined  fi^quencies 
for  billed  base  units  and  time  units  from 
the  Part  B  component  of  the  Medicare 
Standard  Analytical  File  5%  Sample  as 
weights. 

(ii)  Trending  forward.  The  nationwide 
conversion  factor,  obtained  as  described 
in  paragraph  (g)(3)(i)  of  this  section,  is 
trended  forward  based  on  changes  to  the 
physicians'  services  component  of  the 
CPI-U.  Actual  CPI-U  changes  are  used 
from  the  time  period  of  the  source  data 
through  the  latest  available  month  as  of 
the  time  the  calculations  are  performed. 
The  three-month  average  annual  trend 
rate  as  of  the  latest  available  month  is 
then  held  constant  to  the  midpoint  of 
the  calendar  year  in  which  the  charges 
are  primarily  expected  to  be  used.  The 
projected  total  CPI-U  change  so 
obtained  is  then  applied  to  the 
conversion  factor. 

(iii)  Geographic  area  adjustment 
factors.  The  preliminary  80th  percentile 
conversion  factors  for  each  geographic 
area  described  in  paragraph  ig)(3)(i)  of 
this  section  are  divided  by  the 
corresponding  preliminary  nationwide 
80th  percentile  conversion  factor  also 
described  in  paragraph  (g)(3)(i).  The 
resulting  ratios  are  the  adjustment 
factors  for  each  geographic  area. 


(h)  Professional  charges  for  dental 
services  identified  by  HCPCS  Level  U 
codes.  When  VA  provides  or  furnishes 
outpatient  dental  professional  services 
within  the  scope  of  care  referred  to  in 
paragraph  (a)(1)  of  this  section,  and 
such  services  are  identified  by  HCPCS 
code  rather  than  CPT  code,  the  charges 
billed  for  such  services  will  be 
determined  in  accordance  with  the 
provisions  of  this  paragraph.  The 
charges  for  dental  services  vary  by 
geographic  area  and  by  HCPCS  code. 
These  charges  are  calculated  as  follows: 

(1)  Formula.  For  each  HCPCS  dental 
code,  multiply  tlie  nationwide  80th 
percentile  charge  determined  pursuant 
to  paragraph  (h)(2)  of  this  section  by  the 
appropriate  geographic  area  adjustment 
factor  determined  pursuant  to  paragraph 
(h)(3)  of  this  section.  The  result 
constitutes  the  area-specific  dental 
charge. 

(2)  Nationwide  80th  percentile 
charges  by  HCPCS  code.  For  each 
HCPCS  dental  code,  80th  percentile 
charges  are  extracted  from  three 
independent  data  soiuces:  Prevailing 
Healthcare  Charges  System  database; 
National  Dental  Advisory  Service 
nationwide  pricing  index;  and  the 
Dental  UCR  Module  of  the 
Comprehensive  Healthcare  Payment 
System,  a  release  from  Ingenix  from  a 
nationwide  database  of  dental  charges 
[see  paragraph  (a)(3)  of  this  section  for 
data  soiuces).  Charges  for  each  database 
are  then  trended  forward  to  a  common 
date,  based  on  actual  changes  to  the 
dental  services  component  of  the  CPI-U. 
Charges  for  each  HCPCS  dental  code 
from  each  data  source  are  combined  into 
an  average  80th  percentile  charge  by 
means  of  the  methodology  set  forth  in 
paragraph  (h)(2)(i)  of  this  section. 
HCPCS  dental  codes  designated  as 
unlisted  are  assigned  80th  percentile 
charges  by  means  of  the  methodology 
set  forth  in  paragraph  (h)(2)(ii)  of  this 
section.  Finally,  the  resulting  amounts 
are  each  trended  forward  to  the  effective 
time  period  for  the  charges,  as  set  forth 
in  paragraph  (h)(2)(iii)  of  this  section. 
The  results  constitute  the  nationwide 
80th  percentile  charge  for  each  HCPCS 
dental  code. 

(i)  Averaging  methodology.  The 
average  charge  for  any  particular  HCPCS 
dental  code  is  calculated  by  first 
computing  a  preliminary  mean  average 
of  the  three  charges  for  each  code. 
Statistical  outliers  are  identified  and 
removed  by  testing  whether  any  charge 
differs  from  the  preliminary  mean 
charge  by  more  than  50%  of  the 
preliminary  mean  charge.  In  such  cases, 
the  charge  most  distant  from  the 
preliminary  mean  is  removed  as  an 
outlier,  and  the  average  charge  is 
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calculated  as  a  mean  of  the  two 
remaining  charges.  In  cases  where  none 
of  the  charges  differ  from  the 
preliminary  mean  charge  by  more  than 
50%  of  the  preliminary  mean  charge, 
the  average  charge  is  calculated  as  a 
mean  of  all  three  reported  charges. 

(ii)  Nationwide  80th  percentUe 
charges  for  HCPCS  dental  codes 
designated  as  unhsted  procedures.  For 
HCPCS  dental  codes  designated  as 
unlisted  procedures.  80th  percentile 
charges  are  developed  based  on  the 
weighted  median  80th  percentile  charge 
of  HCPCS  dental  codes  within  the  series 
in  which  the  unlisted  procedure  code 
occurs.  The  distribution  of  procedures 
and  services  from  the  Prevailing 
Healthcare  Charges  System  nationwide 
commercial  insurance  database  is  used 
for  the  purpose  of  computing  the 
weighted  median. 

(iii)  Trending  forward.  80th  percentile 
charges  for  each  dental  procedure  code, 
obtained  as  described  in  paragraph 
(h)(2)  of  this  section,  are  trended 
forward  based  on  the  dental  services 
component  of  the  CPl-U.  Actual  CPI-U 
changes  are  used  from  the  time  period 
of  the  source  data  through  the  latest 
available  month  as  of  the  time  the 
calculations  are  performed.  The  three- 
month  average  annual  trend  rate  as  of 
the  latest  available  month  is  then  held 
constant  to  the  midpoint  of  the  calendar 
year  in  which  the  charges  are  primarilv 
expected  to  be  used.  The  projected  total 
CPl-U  change  so  obtained  is  then 
applied  to  the  80th  percentile  charges. 

(3)  Geographic  area  adjustment 
factors.  A  geographic  adjustment  factor 
(consisting  of  the  ratio  of  the  level  of 
charges  in  a  given  geographic  area  to  the 
nationwide  level  of  charges)  for  each 
geographic  area  and  dental  class  of 
service  is  obtained  from  Milliman  USA, 
Inc.,  Dental  Health  Cost  Guidelines,  a 
database  of  nationwide  commercial 
insurance  charges  and  relative  costs; 
and  a  normalized  geographic  adjustment 
factor  computed  from  the  Dental  UCR 
Module  of  the  Comprehensive 
Healthcare  Payment  System  compiled 
by  IngenLx,  as  follows:  Using  local  and 
nationwide  average  charges  reported  in 
the  Ingenix  data,  a  local  weighted 
average  charge  for  each  dental  class  of 
procedure  codes  is  calculated  using 
utilization  frequencies  from  the 
Milliman  USA.  Inc.,  Dental  Health  Cost 
Guidelines  as  weights  [see  paragraph 
(a)(3)  of  this  section  for  data  sources). 
Similarly,  using  nationwide  average 
charge  levels,  a  nationwide  average 
charge  by  dental  class  of  procedure 
codes  is  calculated.  The  normalized 
geographic  adjustment  factor  for  each 
dental  class  of  procedure  codes  and  for 
each  geographic  area  is  the  ratio  of  the 


local  average  charge  divided  by  the 
corresponding  nationwide  average 
charge.  Finally,  the  geographic  area 
adjustment  factor  is  the  arithmetic 
average  of  the  corresponding  factors 
from  the  data  sources  mentioned  in  the 
first  sentence  of  this  paragraph  (h)(3). 

(i)  Pathology  and  laboratory  charges. 
When  VA  provides  or  furnishes 
pathology  and  laboratory  services 
within  the  scope  of  care  referred  to  in 
paragraph  (a)(1)  of  this  section,  charges 
billed  for  such  services  will  be 
determined  in  accordance  with  the 
provisions  of  this  paragraph.  Pathology 
and  laboratorv'  charges  consist  of 
charges  for  services  that  varj'  by 
geographic  area  and  by  CPT/HCPCS 
code.  These  charges  are  calculated  as 
follows: 

(1)  Formula.  For  each  CPT/HCPCS 
code,  multiply  the  total  geographically- 
adjusted  RVUs  determined  pursuant  to 
paragraph  (i)(2)  of  this  section  by  the 
applicable  geographically-adjusted 
conversion  factor  (a  monetary  amount) 
determined  pursuant  to  paragraph  (i)(3) 
of  this  section  to  obtain  the  pathology/ 
laboratory  charge  for  each  CPT/HCPCS 
code  in  a  particular  geographic  area. 

(2)(i)  Total  geographically-adjusted 
RV'Vs  for  pathology  and  laboratory 
services  that  have  Medicare-based 
HVUs.  Total  RVUs  are  developed  based 
on  the  Medicare  Clinical  Diagnostic 
Laboratory'  Fee  Schedule  (CLAB).  The 
CLAB  payment  amounts  are  upwardly 
adjusted  such  that  the  adjusted  payment 
amounts  are.  on  average,  equivalent  to 
Medicare  Physician  Fee  Schedule 
payment  levels,  using  statistical 
comparisons  to  the  HOth  percentile 
derived  from  the  MDR  database.  These 
adjusted  payment  amounts  are  then 
divided  by  the  corresponding  Medicare 
conversion  factor  to  derive  RVUs  for 
each  CPT/HCPCS  code.  The  resulting 
nationwide  total  RVUs  are  multiplied  by 
the  geographic  adjustment  factors 
determined  pursuant  to  paragraph 
(i)(2)(iv)  of  this  section  to  obtain  the 
area-specific  total  RVUs. 

(ii)  RVUs  for  CPT/HCPCS  codes  that 
do  not  have  Medicare-based  RVUs  and 
are  not  designated  as  unlisted 
procedures.  For  CPT/HCPCS  codes  that 
are  not  assigned  RVTJs  in  paragraphs 
(i)(2)(i)  or  (i)(2)(iii)  of  this  section,  total 
RVUs  are  developed  based  on  various 
charge  data  sources.  For  these  CPT/ 
HCPCS  codes,  the  nationwide  80th 
percentile  billed  charges  are  obtained, 
where  statistically  credible,  from  the 
MDR  database.  For  any  remaining  CPT/ 
HCPCS  codes,  the  nationwide  80th 
percentile  billed  charges  are  obtained, 
where  statistically  credible,  from  the 
Part  B  component  of  the  Medicare 
Standard  Analytical  File  5%  San^ple. 


For  any  remaining  CPT/HCPCS  codes, 
the  nationwide  80th  percentile  billed 
charges  are  obtained,  where  statistically 
credible,  from  the  Prevailing  Healthcare 
Charges  System  nationwide  commercial 
insurance  database.  For  each  of  these 
CPT/HCPCS  codes,  nationwide  total 
RVUs  are  obtained  by  taking  the 
nationwide  80th  percentile  billed 
charges  obtained  using  the  preceding 
three  databases  and  dividing  by  the 
untrended  nationwide  conversion  factor 
determined  pursuant  to  paragraphs  (i)(3) 
and  (i)(3)(i)  of  this  section.  For  any 
remaining  CPT/HCPCS  codes  that  have 
not  been  assigned  RVUs  using  the 
preceding  data  sources,  the  nationwide 
total  RVUs  are  calculated  by  summing 
the  work  expense  and  non-facility 
practice  expense  RVUs  found  in 
Ingenix/St.  Anthony's  RBRVS.  The 
resulting  nationwide  total  RVUs 
obtained  using  these  four  data  sources 
are  multiplied  by  the  geographic  area 
adjustment  factors  determined  pursuant 
to  paragraph  (i)(2)(iv)  of  this  section  to 
obtain  the  area-specific  total  RVUs. 

(iii)  RVUs  for  CPT/HCPCS  codes 
designated  as  unlisted  procedures.  For 
CPT/HCPCS  codes  designated  as 
unlisted  procedures,  total  RVUs  are 
developed  based  on  the  weighted 
median  of  the  total  RVUs  of  CPT/HCPCS 
codes  within  the  series  in  which  the 
unlisted  procedure  code  occurs.  A 
nationwide  VA  distribution  of 
procedures  and  services  is  used  for  the 
purpose  of  computing  the  weighted 
median.  The  resulting  nationwide  total 
RVUs  are  multiplied  by  the  geographic 
area  adjustment  factors  determined 
pursuant  to  paragraph  (i)(2)(iv)  of  this 
section  to  obtain  the  area-specific  total 
RVUs. 

(iv)  RVU geographic  area  adjustment 
factors  for  CPT/HCPCS  codes  that  do 
not  have  Medicare  RVUs,  including 
codes  that  are  designated  as  unlisted 
procedures.  The  adjustment  factor  for 
each  geographic  area  consists  of  the 
weighted  average  of  the  work  expense 
and  practice  expense  Medicare 
Geographic  Practice  Cost  Indices  for 
each  geographic  area  using  charge  data 
for  representative  CPT/HCPCS  codes 
statistically  selected  and  weighted  for 
work  expense  and  practice  expense. 

(3)  Geographicauy-adjustea  80th 
percentile  conversion  factors. 
Representative  CPT/HCPCS  codes  are 
statistically  selected  and  weighted  so  as 
to  give  a  weighted  average  RVU 
comparable  to  the  weighted  average 
RVU  of  the  entire  pathology/laboratory 
CPT/HCPCS  code  group  (the  selected 
CPT/HCPCS  codes  are  set  forth  in  the 
NJilliman  USA,  Inc.,  Health  Cost 
Guidelines  fee  survey).  The  80th 
percentile  charge  for  each  selected  CPT/ 
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HCPCS  code  is  obtained  from  the  MDR 
database.  A  nationwide  conversion 
factor  (a  monetary  amoimt)  is  calculated 
as  set  forth  in  paragraph  (i){3)(i)  of  this 
section.  The  nationwide  conversion 
factor  is  trended  forward  to  the  effective 
time  period  for  the  charges,  as  set  forth 
in  paragraph  (i)(3)(ii)  of  this  section. 
The  resulting  amoimt  is  multiplied  by  a 
geographic  area  adjustment  factor 
determined  pimjuant  to  paragraph 
(i)(3)(iv)  of  this  section,  resulting  in  the 
geographically-adjusted  80th  percentile 
conversion  factor  for  the  effective  charge 
period. 

(i)  Nationwide  conversion  factors. 
Using  the  nationwide  80th  percentile 
charges  for  the  selected  CPT/HCPCS 
codes  from  paragraph  {i)(3)  of  this 
section,  a  nationwide  conversion  factor 
is  calculated  by  dividing  the  weighted 
average  charge  by  the  weighted  average 
RVU. 

(ii)  Trending  forward.  The  nationwide 
conversion  factor,  obtained  as  described 
in  paragraph  (i){3)  of  this  section,  is 
trended  forward  based  on  changes  to  the 
physicians'  services  component  of  the 
CPl-U.  Actual  CPI-U  changes  are  used 
from  the  time  period  of  the  soiuce  data 
through  the  latest  available  month  as  of 
the  time  the  calculations  are  performed. 
The  three-month  average  annual  trend 
rate  as  of  the  latest  available  month  is 
then  held  constant  to  the  midpoint  of 
the  calendar  year  in  which  the  charges 
are  primarily  expected  to  be  used.  The 
projected  total  CPI-U  change  so 
obtained  is  then  applied  to  the 
pathology/laboratory  conversion  factor. 

(iii)  Geographic  area  adjustment 
factor.  Using  the  80th  percentile  charges 
for  the  selected  CPT/HCPCS  codes  from 
paragraph  {i)(3)  of  this  section  for  each 
geographic  area,  a  geographic  area- 
specific  conversion  factor  is  calculated 
by  dividing  the  weighted  average  charge 
by  the  weighted  average  geographically- 
adjusted  RVU.  The  resulting  geographic 
area  conversion  factor  is  divided  by  the 
corresponding  nationwide  conversion 
factor  determined  pursuant  to  paragraph 
(i)(3)(i)  of  this  section.  The  resulting 
ratios  are  the  geographic  area 
adjustment  factors  for  pathology  and 
laboratory  services  for  each  geographic 
area. 

(j)  Observation  care  facility  charges. 
When  VA  provides  observation  care 
within  the  scope  of  care  referred  to  in 
paragraph  (a)(1)  of  this  section,  the 
facility  charges  billed  for  such  care  will 
be  determined  in  accordance  with  the 
provisions  of  this  paragraph.  The 
charges  for  this  care  vary  by  geographic 
area  and  number  of  hours  of  care.  These 
charges  are  calculated  as  follows: 

(1)  Formula.  For  each  occurrence  of 
observation  care,  add  the  nationwide 


base  charge  determined  pursuant  to 
paragraph  {j){2)  of  this  section  to  the 
product  of  the  number  of  hours  in 
observation  care  and  the  hoiu"ly  charge 
also  determined  pursuant  to  paragraph 
(j)(2)  of  this  section.  Then  multiply  this 
amoimt  by  the  appropriate  geographic 
area  adjustment  factor  determined 
pursuant  to  paragraph  (j)(3)  of  this 
section.  The  result  constitutes  the  area- 
specific  observation  care  facility  charge. 

(2)(i)  Nationwide  80th  percentile 
observation  care  facility  charges.  To 
calculate  nationwide  base  and  hourly 
facility  charges,  all  claims  with 
observation  care  line  items  are  selected 
from  the  outpatient  facility  component 
of  the  Medicare  Standard  Analytical 
File  5%  Sample.  Then,  using  the  80th 
percentile  observation  line  item  charges 
for  each  unique  hourly  length  of  stay,  a 
standard  linear  regression  technique  is 
used  to  calculate  the  nationwide  80th 
percentile  base  charge  and  80th 
percentile  hourly  charge.  Finally,  the 
resulting  amounts  are  each  trended 
forward  to  the  effective  time  period  for 
the  charges,  as  set  forth  in  paragraph 
(j){2)(ii)  of  this  section.  The  results 
constitute  the  nationwide  80th 
percentile  base  and  hourly  facility 
charges  for  observation  care. 

(ii)  Trending  forward.  The  nationwide 
80th  percentile  base  and  hourly  facility 
charges  for  observation  care,  obtained  as 
described  in  paragraph  (j)(2)(i)  of  this 
section,  are  trended  forward  based  on 
changes  to  the  outpatient  hospital 
services  component  of  the  CPI-U. 
Actual  CPI-U  changes  are  used  from  the 
time  period  of  the  source  data  through 
the  latest  available  month  as  of  the  time 
the  calculations  are  performed.  The 
three-month  average  annual  trend  rate 
as  of  the  latest  available  month  is  then 
held  constant  to  the  midpoint  of  the 
calendar  year  in  which  the  charges  are 
primarily  expected  to  be  used.  The 
projected  total  CPI-U  change  so 
obtained  is  then  applied  to  the  80th 
percentile  charges. 

(3)  Geographic  area  adjustment 
factors.  The  geographic  area  adjustment 
factors  for  observation  care  facility 
charges  are  the  same  as  those  computed 
for  outpatient  facility  charges  under 
paragraph  (e)(4)  of  this  section. 

(k)  Ambulance  and  other  emergency 
transportation  charges.  When  VA 
provides  ambulance  and  other 
emergency  transportation  services  that 
are  within  the  scope  of  care  referred  to 
in  paragraph  (a)(1)  of  this  section,  the 
charges  billed  for  such  services  will  be 
determined  in  accordance  with  the 
provisions  of  this  paragraph.  The 
charges  for  these  services  vary  by 
HCPCS  code,  length  of  trip,  and 


geographic  area.  These  charges  are 
calculated  as  follows: 

(1)  Formula.  For  each  occasion  of 
ambulance  or  other  emergency 
transportation  service,  add  the 
nationwide  base  charge  for  the 
appropriate  HCPCS  code  determined 
pursuant  to  paragraph  (k)(2)(i)  of  this 
section  to  the  product  of  the  number  of 
miles  traveled  and  the  appropriate 
HCPCS  code  mileage  charge  determined 
pursuant  to  paragraph  (k)(2)(ii)  of  this 
section.  Then  multiply  this  amount  by 
the  appropriate  geographic  area 
adjustment  factor  determined  pursuant 
to  paragraph  (k)(3)  of  this  section.  The 
result  constitutes  the  area-specific 
ambulance  or  other  emergency 
transportation  service  charge. 

(2)(i)  Nationwide  80th  percentile  all- 
inclusive  base  charge.  To  calculate  a 
nationwide  all-inclusive  base  charge,  all 
ambulance  and  other  emergency 
transportation  claims  are  selected  from 
the  outpatient  facility  component  of  the 
Medicare  Standard  Analytical  File  5% 
Sample.  Excluding  professional  and 
mileage  charges,  as  well  as  all-inclusive 
charges  which  are  reported  on  such 
claims,  the  total  charge  per  claim, 
including  incidental  supplies,  is 
computed.  Then,  the  80th  percentile 
amount  for  each  HCPCS  code  is 
computed.  Finally,  the  resulting 
amounts  are  each  trended  forward  to  the 
effective  time  period  for  the  charges,  as 
set  forth  in  paragraph  (k)(2)(iii)  of  this 
section.  The  results  constitute  the 
nationwide  80th  percentile  all-inclusive 
base  charge  for  each  HCPCS  base  charge 
code. 

(ii)  Nationwide  80th  percentile 
mileage  charge.  To  calculate  a 
nationwide  mileage  charge,  all 
ambulance  and  other  emergency 
transportation  claims  are  selected  from 
the  outpatient  facility  component  of  the 
Medicare  Standard  Analytical  File  5% 
Sample.  Excluding  professional, 
incidental,  and  base  charges,  as  well  as 
claims  with  all-inclusive  charges,  the 
total  mileage  charge  per  claim  is 
computed.  This  amount  is  divided  by 
the  number  of  miles  reported  on  the 
claim.  Then,  the  80th  percentile  amount 
for  each  HCPCS  code,  using  miles  as 
weights,  is  computed.  Finally,  the 
resulting  amounts  are  each  trended 
forward  to  the  effective  time  period  for 
the  charges,  as  set  forth  in  paragraph 
(k)(2){iii)  of  this  section.  The  results 
constitute  the  nationwide  80th 
percentile  mileage  charge  for  each 
HCPCS  mileage  code. 

(iii)  Trending  forward.  The 
nationwide  80th  percentile  charge  for 
each  HCPCS  code,  obtained  as  described 
in  paragraphs  (k)(2)(i)  and  (k)(2){ii)  of 
this  section,  is  trended  forward  based  on 
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changes  to  the  outpatient  hospital 
services  component  of  the  CPI-U. 
Actual  CPI-U  changes  are  used  from  the 
time  period  of  the  source  data  through 
the  latest  available  month  as  of  the  time 
the  calculations  are  performed.  The 
three-month  average  annual  trend  rate 
as  of  the  latest  available  month  is  then 
held  constant  to  the  midpoint  of  the 
calendar  year  in  which  the  charges  are 
primarily  expected  to  be  used.  The 
projected  total  CPI-U  change  so 
obtained  is  then  applied  to  the  80th 
percentile  charges 

(3)  Geographic  area  adjustment 
factors.  The  geographic  area  adjustment 
factors  for  ambulance  and  other 
emergency  transportation  charges  are 
the  same  as  those  computed  for 
outpatient  facility  charges  under 
paragraph  (e)(4)  of  this  section 

(1)  Charges  for  durable  medical 
equipment,  drugs,  injectables.  and  other 
medical  services,  items,  and  supplies 
identified  by  HCPCS  Level  11  codes. 
When  VA  provides  DME.  drugs, 
injectables,  or  other  medical  serxices. 
items,  or  supplies  that  are  identified  by 
HCPCS  Level  II  codes  and  that  are 
within  the  scope  of  care  referred  to  in 
paragraph  (a)(1)  of  this  section,  the 
charges  billed  for  such  services,  items, 
and  supplies  will  be  determined  in 
accordance  with  the  provisions  of  this 
paragraph.  The  charges  for  these 
services,  items,  and  supplies  var\'  bv 
geographic  area,  by  HCPCS  code,  and  by 
modifier,  when  applicable  These 
charges  are  calculated  as  follows: 

(1)  Formula  For  each  HCPCS  code, 
multiply  the  nationwide  charge 
determined  pursuant  to  paragraphs 
(1)(2),  (1)(3),  and  (1)(4)  of  this  section  by 
the  appropriate  geographic  area 
adjustment  factor  determined  pursuant 
to  paragraph  (1)(5)  of  this  section.  The 
result  constitutes  the  area-specific 
charge 

(2)  Nationwide  80th  percentile 
charges  for  HCPCS  codes  with  RVUs. 
For  each  applicable  HCPCS  code.  RVUs 
are  compiled  from  the  data  sources  set 
forth  in  paragraph  (l)(2)(i)  of  this 
section.  The  RVUs  are  multiplied  by  the 
charge  amount  for  each  incremental 
RVU  determined  pursuant  to  paragraph 
(l)(2)(ii)  of  this  section,  and  this  amount 
is  added  to  the  fixed  charge  amount  also 
determined  pursuant  to  paragraph 
(l)(2)(ii)  of  this  section.  Then,  for  each 
HCPCS  code,  this  charge  is  multiplied 
by  the  appropriate  80th  percentile  to 
median  charge  ratio  determined 
pursuant  to  paragraph  (l)(2)(iii)  of  this 
section.  Finally,  the  resulting  amount  is 
trended  forward  to  the  effective  time 
period  for  the  charges,  as  set  forth  in 
paragraph  (l)(2)(iv)  of  this  section  to 


obtain  the  nationwide  80th  percentile 
charge. 

(i)  RVUs  for  DME,  drugs,  injectables, 
and  other  medical  serx'ices,  items,  and 
supplies.  For  the  purpose  of  the 
statistical  methodology  set  forth  in 
paragraph  (l)(2)(ii)  of  this  section, 
HC^CS  codes  are  assigned  to  the 
following  HC]PCS  code  groups.  For  the 
HCPCS  codes  in  each  group,  the  RVUs 
or  amounts  indicated  constitute  the 
RVUs: 

(A)  Chemotherapy  Drugs:  Ingenix/St. 
Anthony's  RBRVS  Practice  Expense 
RVUs. 

(B)  Other  Drugs:  Ingeni.x/St. 
Anthony  s  RBRVS  Practice  Expense 
RVUs. 

(C)  DME— Hospital  Beds:  Medicare 
DME  Fee  Schedule  amounts. 

(D)  DME — Medical/Surgical  Supplies: 
Medicare  DME  Fee  Schedule  amounts. 

(E)  DME — C3rthotic  Devices:  Medicare 
DME  P'ee  Schedule  amounts. 

(F)  DME — Oxygen  and  Supplies: 
Medicare  DME  Fee  Schedule  amounts. 

(C)  DME— Wheelchairs:  Medicare 
DME  Fee  Schedule  amounts. 

(H)  Other  DME:  Medicare  DME  Fee 
Schedule  amounts. 

(1)  Enteral/Parenteral  Supplies: 
Medicare  Parenteral  and  Enteral 
Nutrition  Fee  Schedule  amounts. 

(J)  Surgical  Dressings  and  Supplies: 
Medicare  DME  Fee  Schedule  amounts. 

(K)  Vision  Items — Other  Than  Lenses: 
Medicare  DNfE  Fee  Schedule  amounts. 

(L)  Vision  items — Lenses:  Medicare 
DME  Fee  Schedule  amounts. 

(M)  Hearing  Items:  Ingenix/St. 
Anthonys  RBRVS  Practice  Expense 
RVUs. 

(ii)  Charge  amounts.  Using  combined 
Part  B  and  DME  components  of  the 
Medicare  Standard  Analytical  File  5% 
Sample,  the  median  billed  charge  is 
calculated  for  each  HCPCS  code.  A 
mathematical  approximation 
methodology  based  on  least  squares 
techniques  is  applied  to  the  RVUs 
specified  for  each  of  the  groups  set  forth 
in  paragraph  (i)(2)(i)  of  this  section, 
yielding  two  charge  amounts  for  each 
HCPCS  code  group:  a  charge  amount  per 
incremental  RVU,  and  a  fixed  charge 
amount, 

(iii)  80th  Percentile  to  median  charge 
ratios.  Two  ratios  are  obtained  for  each 
HCPC^S  code  group  set  forth  in 
paragraph  (l)(2)(i)  of  this  section  by 
dividing  the  weighted  average  80th 
percentile  charge  by  the  weighted 
average  median  charge  derived  from  two 
data  sources:  Medicare  data,  es 
represented  by  the  combined  Part  B  and 
DME  components  of  the  Medicare 
Standard  Analytical  File  5%  Sample; 
and  the  MDR  database.  Charge 
frequencies  from  the  Medicare  data  are 


used  as  weights  when  calculating  all 
weighted  averages.  For  each  HCPCS 
code  group,  the  smaller  of  the  two  ratios 
is  selected  as  the  adjustment  from 
median  to  80th  percentile  charges. 

(iv)  Trending  forward.  The  charges  for 
each  HCPCS  code,  obtained  as  described 
in  paragraph  (l)(2)(iii)  of  this  section,  are 
trended  forward  based  on  changes  to  the 
medical  care  commodities  component  of 
the  CPI-U.  Actual  CPI-U  changes  are 
used  from  the  time  period  of  the  source 
data  through  the  latest  available  month 
as  of  the  time  the  calculations  are 
performed.  The  three-month  average 
annual  trend  rate  as  of  the  latest 
available  month  is  then  held  constant  to 
the  midpoint  of  the  calendar  year  in 
which  the  charges  are  primarily 
expected  to  be  used.  The  projected  total 
CPI-U  change  so  obtained  is  then 
applied  to  the  80th  percentile  charges, 
as  described  in  paragraph  (l)(2)(iii)  of 
this  section. 

(3)  Nationwide  80th  percentile 
charges  for  HCPCS  codes  without  RVUs. 
For  each  applicable  HCPCS  code,  80th 
percentile  charges  are  extracted  from 
three  independent  data  sources:  the 
MDR  database;  Medicare,  as  represented 
by  the  combined  Part  B  and  DME 
components  of  the  Medicare  Standard 
Analytical  File  5%  Sample;  and 
Milliman  USA.  Inc.,  Optimized  HMO 
(Health  Maintenance  Organization)  Data 
Sets  (see  paragraph  (a)(3)  of  this  section 
for  data  sources).  Charges  from  each 
database  are  then  trended  forward  to  the 
effective  time  period  for  the  charges,  as 
set  forth  in  paragraph  (l)(3)(i)  of  this 
section.  Charges  for  each  HCPCS  code 
from  each  data  source  are  combined  into 
an  average  80th  percentile  charge  by 
means  of  the  methodology  set  forth  in 
paragraph  (l)(3)(ii)  of  this  section.  The 
results  constitute  the  nationwide  80th 
percentile  charge  for  each  applicable 
HCPCS  code. 

(i)  Trending  forward.  The  charges 
from  each  database  for  each  HCPCS 
code,  obtained  as  described  in 
paragraph  (1)(3)  of  this  section,  are 
trended  forward  based  on  changes  to  the 
medical  care  commodities  component  of 
the  CPI-U.  Actual  CPI-U  changes  are 
used  from  the  time  period  of  each 
source  database  through  the  latest 
available  month  as  of  the  time  the 
calculations  are  performed.  The  three- 
month  average  annual  trend  rate  as  of 
the  latest  available  month  is  then  held 
constant  to  the  midpoint  of  the  calendar 
year  in  which  the  charges  are  primarily 
expected  to  be  used.  The  projected  total 
CPI-U  change  so  obtained  is  then 
applied  to  the  80th  percentile  charges, 
as  described  in  paragraph  (1)(3)  of  this 
section. 
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(ii)  Averaging  methodology.  The 
average  80th  percentile  trended  charge 
for  any  particular  HCPCS  code  is 
calculated  by  first  computing  a 
preliminary  mean  average  of  the  three 
charges  for  each  HCPCS  code.  Statistical 
outliers  are  identified  and  removed  by 
testing  whether  any  charge  differs  from 
the  preliminary  mean  charge  by  more 
than  5  times  the  preliminary  mean 
charge,  or  by  less  than  0.2  times  the 
preliminary  mean  charge.  In  such  cases, 
the  charge  most  distant  from  the 
preliminary  mean  is  removed  as  an 
outlier,  and  the  average  charge  is 
calculated  as  a  mean  of  the  two 
remaining  charges.  In  cases  where  none 
of  the  charges  differ  from  the 
preliminary  mean  charge  by  more  than 
5  times  the  preliminary  mean  charge,  or 
less  than  0.2  times  the  preliminary 
mean  charge,  the  average  charge  is 
calculated  as  a  mean  of  all  three 
reported  charges. 

(4)  Nationwide  80th  percentile 
charges  for  HCPCS  codes  designated  as 
unlisted  or  unspecified.  For  HCPCS 
codes  designated  as  vmlisted  or 
unspecified  procedures,  services,  items, 
or  supplies,  80th  percentile  charges  are 
developed  based  on  the  weighted 
median  80th  percentile  charges  of 
HCPCS  codes  within  the  series  in  which 
the  unlisted  or  unspecified  code  occius. 
A  nationwide  VA  distribution  of 
procedures,  services,  items,  and 
supplies  is  used  for  the  purpose  of 
computing  the  weighted  median. 

[5]  Geographic  area  adjustment 
factors.  For  the  purpose  of  geographic 
adjustment,  HCPCS  codes  are  combined 
into  two  groups:  drugs  and  DME/ 
supplies,  as  set  forth  in  paragraph 


(l)(5)(i)  of  this  section.  The  geographic 
area  adjustment  factor  for  each  of  these 
groups  is  calculated  as  the  ratio  of  the 
area-specific  weighted  average-charge 
determined  piusuant  to  paragraph 
(l)(5)(ii)  of  this  section  divided  by  the 
nationwide  weighted  average  charge 
determined  pursuant  to  paragraph 
(l)(5)(iii)  of  this  section. 

(i)  Combined  HCPCS  code  groups  for 
geographic  area  adjustment  factors  for 
DME,  drugs,  injectables,  and  other 
medical  services,  items,  and  supplies. 
For  the  piupose  of  the  statistical 
methodology  set  forth  in  paragraph  (1)(5) 
of  this  section,  each  of  the  HCPCS  code 
groups  set  forth  in  paragraph  (l)(2)(i)  of 
this  section  is  assigned  to  one  of  two 
combined  HCPCS  code  groups,  as 
follows: 

(A)  Chemotherapy  Drugs:  Drugs. 

(B)  Other  Drugs:  Drugs. 

(C)  DME— Hospital  Beds:  DME/ 
supplies. 

(D)  DME — Medical/ Surgical  Supplies: 
DME/supplies. 

(E)  DME— Orthotic  Devices:  DME/ 
supplies. 

(F)  DME — Oxygen  and  Supplies: 
DME/supplies. 

(G)  DME— Wheelchairs:  DME/ 
supplies. 

(H)  Other  DME:  DME/supplies. 

(I)  Enteral/Parenteral  Supplies:  DME/ 
supplies. 

(j)  Surgical  Dressings  and  Supplies: 
DME/supplies. 

(K)  Vision  Items — Other  Than  Lenses: 
DME/supplies. 

(L)  Vision  Items — Lenses:  DME/ 
supplies. 

(M)  Hearing  Items:  DME/supplies. 

(ii)  Area-specific  weighted  average 
charges.  Using  the  median  charges  by 


HCPCS  code  from  the  MDR  database  for 
each  geographic  area  and  utilization 
frequencies  by  HCPCS  code  from  the 
combined  Part  B  and  DME  components 
of  the  Medicare  Standard  Analytical 
File  5%  Sample,  an  area-specific 
weighted  average  charge  is  calculated 
for  each  combined  HCPCS  code  group. 

(iii)  Nationwide  weighted  average 
charges.  Using  the  area-specific 
weighted  average  charges  determined 
pursuant  to  paragraph  (l)(5)(ii)  of  this 
section,  a  nationwide  weighted  average 
charge  is  calculated  for  each  combined 
HCPCS  code  group,  using  as  weights  the 
population  (census)  frequencies  for  each 
geographic  area  as  presented  in  the 
Milliman  USA,  Inc.,  Health  Cost 
Guidelines  (see  paragraph  (a)(3)  of  this 
section  for  data  soiuces). 

(m)  Charges  for  prescription  drugs  not 
administered  during  treatment. 
Notwithstanding  other  provisions  of  this 
section,  when  VA  provides  or  furnishes 
prescription  drugs  not  administered 
during  treatment,  within  the  scope  of 
care  referred  to  in  paragraph  (a)(1)  of 
this  section,  charges  billed  separately 
for  such  prescription  drugs  will  be 
based  on  VA  costs  in  accordance  with 
the  methodology  set  forth  in  §  17.102  of 
this  part. 

(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  section  under  control 
number  2900-0606.) 

(Authority:  38  U.S.C.  101,  501.  1701.  1705. 
1710,  1721,  1722,  1729) 

[FRDoc.  03-24102  Filed  10-1-03;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Reasonable  Charges  For  Medical  Care 
Or  Services;  2003  Methodology 
Changes 

AGENCY:  Department  of  Veterans  Affairs. 
ACnON:  Notice. 

SUMMARY:  In  a  companion  document 
published  as  a  proposed  rule  in  this 
issue  of  the  Federal  Register,  we  are 

proposing  to  amend  VA's  medical 
regulations  concerning  "reasonable 
charges"  for  medical  care  or  services 
provided  or  furnished  by  VA  to  a 
veteran. 

— For  a  nonsen,'ice-connected 
disability  for  which  the  veteran  is 
entitled  to  care  (or  the  payment  of 
expenses  of  care)  under  a  health  plan 
contract; 

— For  a  nonservice-connected 
disability  incurred  mcident  to  the 
veteran's  employment  and  covered 
under  a  workers  compensation  law  or 
plan  that  provides  reimbursement  or 
indemnification  for  such  care  and 
services:  or 

— For  a  nonservice-connected 
disability  incurred  as  a  result  of  a  motor 
vehicle  accident  in  a  State  that  requires 
automobile  accident  reparations 
insurance. 

If  the  methodology  changes  presented 
in  the  proposed  rule  are  subsequently 
adopted  as  a  final  rule,  then  the 
information  set  forth  in  this  document 
for  calculating  actual  charge  amounts  at 
individual  VA  facilities  will  be  used 
from  the  effective  date  of  the  final  rule 
until  changed  by  a  subsequent  Federal 
Register  notice.  Accordingly,  interested 


parties  may  wish  to  retain  this 
document  for  future  reference. 

This  document  also  identifies  the 
editions  of  the  data  sources  used  to 
develop  the  accompanying  charge 
tables,  provides  information  on  where 
the  various  data  sources  may  be 
obtained,  and  provides  a  list  of  VA 
health  care  facilities. 

FOR  FURTHER  INFORMATtON  CONTACT: 

David  Cleaver,  Chief  Business  Office 
(168),  Veterans  Health  Administration, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (2D2)  254-0361.  (This  is  not  a 
toll  hee  number  ) 

SUPPLEMENTARY  INFORMATION:  A 

proposed  rule  published  as  a 
companion  document  in  this  issue  of 
the  Federal  Register  proposes  to  amend 
VA's  "reasonable  charges  "  regulations 
for  medical  care  and  services  (38  CFR 
17.101)  to  revise  the  methodology  for 
esiablishing  acute  inpatient  facility 
charges;  skilled  nursing  facility/sub- 
acute  inpatient  facility  charges;  partial 
hospitalization  facility  charges; 
outpatient  facility  charges;  physician 
and  other  professional  charges, 
including  professional  charges  for 
anesthesia  services  and  dental  services; 
pathology  and  laboratory  charges; 
observation  care  facility  charges; 
ambulance  and  other  emergency 
transportation  charges;  and  charges  for 
durable  medical  equipment,  drugs, 
injectables.  and  other  medical  services, 
items,  and  supplies  identified  by 
HCPCS  Level  II  codes.  If  the  changes 
presented  in  the  proposed  rule  are 
subsequently  adopted  as  a  final  rule, 
then  information  for  calculating  actual 


charge  amounts  at  individual  VA 
facilities  using  the  amended 
methodologies  will  be  as  set  forth  in 
Tables  A  through  S  in  this  document 
and  will  be  effective  until  changed  by  a 
subsequent  Federal  Register  notice. 

The  proposed  rule  also  proposes  to 
amend  the  existing  regulations  to 
provide  authority  to  charge  for  medical 
care  and  services  under  specified 
circumstances  when  VA  does  not  have 
an  established  charge. 

Previously,  information  on  the 
editions  of  the  data  sources  used  to 
establish  reasonable  charges  and  where 
the  various  data  sources  could  be 
obtained  was  included  in  the 
regulations.  We  are  now  proposing  to 
present  this  information  in  the 
applicable  Federal  Register  notice. 
Accordingly,  Supplementary  Table  1 
lists  the  data  sources  and  editions  used 
for  compiling  the  data  in  Tables  A 
through  S  in  this  document. 
Supplementary  Table  2  provides 
information  on  where  the  various  data 
sources  may  be  obtained. 

Previously,  the  tables  of  geographic 
area  adjustment  factors  (GAAFs)  listed 
VA  facility  locations  by  city  and  state. 
Consistent  with  the  proposal  to  use 
three-digit  ZIP  Code  areas  as  the 
geographic  areas  for  all  charge  types,  the 
GAAFs  presented  in  this  document  are 
listed  by  three-digit  ZIP  Code. 
Supplementary  Table  3  provides  a  list  of 
VA  facilities  that  links  them  to  their 
three-digit  ZIP  Codes. 

Anthony  }.  Principi, 

Secretary  of  Veterans  Affairs. 

BILUNG  CODE  S320-01-P 
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TABLE  A.  —  ACUTE  INPATIENT  FACILITY  NATIONWIDE  PER  DIEM  CHARGES 

BY  DRG  (DIAGNOSIS  RELATED  GROUP) 

PAGE  1  Of  8 


DRG 


Description 


001  Craniotomy  ape  >1 7  wcc 

002  Craniotoniyage>17Wocc 

003  CraniotofnvaaeO-17 

004  Spinal  procadures 

005  Exiracramat  vascular  procedures 

006  Carpal  tunnel  retease 

007  Periph  &  craraal  nerve  &  other  nerv  syst  proc  w  cc 

008  Periph  &  cranial  nerve  &  other  nerv  syst  proc  w/o  cc 

009  Spinal  disorders  &  iniuries 

010  Nervous  system  neoplasms  w  cc 

01 1  Nenraus  system  neoplasms  w/o  cc 

01 2  Degenerative  nervous  system  disorders 

013  MuMpte  sclerosis  &  cerebellar  ataxia 

014  Intracranial  hemonhage  &  stroke  w  Infarct 

015  Nonspecific  cva  &  preceretxal  occlusion  w/o  Infarct 

016  Nonspecific  cerelirovascular  disorders  w  cc 

01 7  Nonspecific  cerebrovascular  disorders  w/o  cc 

018  Cranial  &  peripheral  nerve  disorders  w  cc 

019  Cranial  &  peripheral  nerve  disorders  w/o  cc 

020  Nervous  system  irrfection  except  viral  meningitis 

021  Viral  meninpitis 

022  Hypertensive  encephalopathy 

023  Nontraumatic  stupor  &  coma 

024  Seizure  &  headache  age  >17  wcc 

025  Seizure  &  headache  age  >17  w/o  cc        < 

026  Seizure  &  headache  age  0- 1 7 

027  Traumatic  stupor  &  coma,  coma  >  1  hr 

028  Traumatic  stupor  &  coma,  coma  <1  hr  age  >1 7  wcc 

029  Traumatic  stupor*  coma,  conrMi<1  hr  age  >17  w/o  cc 

030  Traumatic  stupor  &  conw,  coma  <  1  hr  age  0-1 7 

031  Concussion  age  >17  wcc 

032  Concussion  age  >  1 7  w/o  cc 

033  CoTKsussion  age  0-17 

034  Ottier  disorders  of  nervous  system  w  cc 

035  Other  disorders  of  nervous  system  w/o  cc 

036  Retinal  procedures 

037  Orbital  procedures 

038  Primary  Iris  procedures 

039  Lens  procedures  with  or  without  vitrectomy 

040  Extraocular  procedures  except  ort>it  age  >  1 7 

04 1  Extraocular  procedures  except  orbit  age  0-17 

042  Intraocular  procedures  except  retina,  iris  &  lens 

043  Hyphema 

044  Acute  major  eye  infections 

045  Neurological  eye  disorders 

046  Other  disorders  of  the  eye  age  >17  wcc 

047  Other  disorders  of  the  eye  age  >1 7  w/o  cc 

048  Other  disorders  of  the  eye  age  0- 1 7 

049  Major  head  &  neck  procedures 

050  Sialoadenectomy 

051  Salivary  gland  procedures  except  sialoadenectomy 

052  Cleft  lip  &  palate  repair 

053  Sinus  &  mastoid  procedures  age  >1 7 

054  Sinus  &  mastoid  procedures  age  0-17 

055  Miscellaneous  ear,  nose,  mouth  &  throat  procedures 

056  Rhinoplasty 

057  T4a  proc,  except  tonsillectomy  4/or  adenoideclomy  onty,  age  >17 

058  T4a  proc,  exceot  tonsillectomy  &/or  adenoideclomy  onN.  age  0-17 

059  Tonsillectomy  4/or  adertoidectomy  only,  age  >1 7 

060  Tonsillectomy  4/or  adenoideclomy  only,  age  0-17 

061  Myringotomy  w  tube  insertion  age  >1 7 

062  H«yringotomyw  tube  insertion  age  0-17 

063  Other  ear.  nose,  mouth  4  throat  or  procedures 

064  Ear.  nose,  mouth  4  throat  ntal^inancy 

065  Dysequilibrium 

066  Epistaxis 

067  Epiglottitis 

068  Otitisn)ed(a4uriage>17wcc 


Surgical/ 

Non- 
Surgical 
Indicator 


Per  Diem  Charge 


Standard 

Room  and 

Board 


S 

$1,166.51 

S 

$1,133.18 

S 

$1,175.33 

s 

$1.034  21 

s 

$893.55 

s 

$1.094  44 

s 

$1.083  26 

s 

$895.38 

N 

$895  88 

N 

$1,115.84 

N 

$841  72 

N 

$897  26 

N 

$740.03 

N 

$906  40 

N 

$760  94 

N 

$989  76 

N 

$80967 

N 

$844.15 

N 

$937  65 

N 

$972  95 

N 

$1,005  94 

N 

$849  92 

N 

$1,077.63 

N 

$962.80 

N 

$960  38 

N 

$1,291  96 

N 

$1,086  61 

N 

$965  43 

N 

$96313 

N 

$858  08 

N 

$1,35987 

N 

$1.096  58 

N 

$1.199  55 

N 

$84801 

N 

$754  40 

s 

$1,025.67 

s 

$1.11748 

s 

$1,388  99 

s 

$1,010.64 

s 

$996.11 

s 

$996.11 

s 

$1.022  03 

N 

$861  95 

N 

$1,045  99 

N 

$887  43 

N 

$960.46 

N 

$1,074.35 

N 

$98374 

s 

$1,005  82 

s 

$1,029  62 

S 

$1,130.50 

s 

$88887 

s 

$911  10 

s 

$911.10 

s 

$1,034.65 

s 

$1.11579 

s 

$878  78 

s 

$878  78 

s 

$81695 

s 

$647  71 

s 

$1,082.88 

s 

$1,082.88 

s 

$1.160  06 

N 

$1,11992 

N 

$976  77 

N 

$1,023.73 

N 

$933  87 

N 

$84551 

ICU  Room 
and  Board 


$2.499  20 
$2,447  46 
$2.527  44 
$2,184  06 
$1,77188 
$1,558  78 
$1,979.25 
$1 ,639  09 
$2,102.85 
$2.007  43 
$1,71233 
$1,421.96 
$1,350  96 
$1,754  78 
$1.462  70 
$1.826  20 
$1,320.12 
$1,537.12 
$1,569  88 
$1 .888.67 
$1.97271 
$1,668.63 
$1,881.63 
$1,750  09 
$1.720  89 
$2,342,71 
$2.383  45 
$2.064  56 
$2.186  93 
$1,862  81 
$2,702.66 
$2,355*53 
$2,425  30 
$1.59164 
$1,465.97 
$2.25296 
$2,122  96 
$1.872  02 
$2,201  77 
$2,494,26 
$2,494  26 
$1,876  05 
$1,077.37 
$1,551  72 
$1.494  87 
$1.676  72 
$1,484.03 
$1,654  00 
$1,951.66 
$2,152  91 
$1,871,59 
$1,904  81 
$1.874  58 
$1.87458 
$1,907  77 
$2.07445 
$1,907.45 
$1.907  45 
$1,670  48 
$1,324  42 
$1,964  67 
$1,964.67 
$2,22362 
$2.160  66 
$1.685  09 
$1,957  37 
$1.942  70 
$1.585  00 


Ancillary 


$4,591.91 
$5,68342 
$4,872  17 
$4,454.33 
$5,669  96 
$3.714  81 
$3,223.00 
$7,069  63 
$1,378  66 
$2,001  86 
$1.562  88 
$81208 
$1.026  67 
$1,93130 
$1,681  37 
$2,107.43 
$1,586  09 
$1,711  10 
$1,863  70 
$2,662  45 
$2,67478 
$2.04926 
$2.109  49 
$1,998  97 
$1,811  09 
$2.62182 
$2,645.80 
$1,933.15 
$1.448  54 
$1.617  19 
$2.94284 
$2.47320 
$2.62245 
$1 ,603  46 
$1.196  43 
$7.235  50 
$3.937  33 
$2.96974 
$4.16029 
$3.144  26 
$3.144  26 
$3.94963 
$1,502.45 
$1,233  80 
$2,256  56 
$1.620  26 
$1.513  63 
$1.593  02 
$5,364.64 
$6,790  30 
$4,31628 
$5.28224 
$4,364  36 
$4.364  36 
$3.96824 
$5  871  38 
$3.278  15 
$3,278  15 
$3.49687 
$2.77244 
$3.649  88 
$3.64988 
$4.740  29 
$2.09941 
$2.022  20 
$1.684  60 
$2,246.66 
$1,801  42 
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TABLE  A  —  ACUTE  INPATIENT  FACILITY  NATIONWIDE  PER  DIEM  CHARGES 

BY  DRG  (DIAGNOSIS  RELATED  GROUP) 

PAGE  2  OF  8 


Per  Diem  Charge 

Descnption 

Surgical/ 
Non- 

DRG 

Standard 

Surgical 
Indicator 

Room  and 
Board 

ICU  Room 
and  Board 

Ancillary 

069 

Otitis  media  S  un  ao'  >  1 7  w/o  cc 

N 

$788  42 

$1,524.91 

$1,541  06 

070 

Otitis  media  &  un  aoe  017 

N 

$765  06 

$1,443  14 

$1,600  80 

071 

Laryngotracheitis 

N 

$787  23 

$1,775  98 

$1,801  85 

072 

Nasal  trauma  4  defoimitv 

N 

$1,504  19 

$2.899  86 

$2,862  53 

073 

Other  ear  nose,  rrtouth  4  throat  diagnoses  aoe  >  1 7 

N 

$1,01554 

$2.003  33 

$1,986  87 

074 

Other  ear  nose  mouth  4  throat  diagnoses  ape  0- 1 7 

N 

$1,395  39 

$2,752  63 

$2,730  01 

075 

Ma(Of  chest  orocedures 

S 

$1,007  10 

$1,899.96 

$3,802  03 

076 

Other  resp  syste-n  or  procedures  w  cc 

s 

$1,103  30 

$2,007  27 

$3,101  15 

077 

Other  resp  system  or  procedures  w/o  cc 

s 

$966  84 

$1.534  21 

$3,047  30 

078 

Pulmonary  embolism 

N 

$868  61 

$1.526  64 

$1,982  43 

079 

Respiratorv  infections  4  inflammations  age  >17  w  cc 

N 

$957  37 

$1,696.98 

$2,098  74 

080 

Respiratory  infections  4  inflammations  age  >  1 7  w/o  cc 

N 

$927  26 

$1,751  23 

$1.644  59 

081 

Respiratory  infections  4  inflarrwrialions  age  0-1  i' 

N 

$1.230  52 

$2.18651 

$2,681  20 

062 

Resptratory  neoplasms 

N 

$895  41 

$1.534  82 

$1,954  50 

083 

Maior  chest  trauma  w  cc 

N 

$901  05 

$1,73921 

$1.752  23 

084 

Mawr  chest  trauma  w/o  cc 

N 

$947  40 

$2.102  84 

$1.635  93 

085 

Pleural  effusion  w  cc 

N 

$95287 

$1,575.87 

$2,08841 

086 

Pleural  effusion  w/o  cc 

N 

$972  60 

$1,715  74 

$2,078  08 

087 

Pulmonary  edema  4  respiratory  failure 

N 

$978  32 

$1,804.65 

$2,540  94 

088 

Chronic  obslAJctive  oulmonan/  disease 

N 

$817  88 

$1,46621 

$1,732  37 

069 

Simple  pneumonia  4  pleunsy  age  >  1  7  w  cc 

N 

$88257 

$1,582.64 

$1.83586 

090 

Simple  pneurrronia  4  pleunsy  age  >  1 7  w/o  cc 

N 

$824  86 

$1,452  82 

$1,503  88 

091 

Simple  pneumonia  4  pleunsy  age  0-1 7 

N 

$1.034  86 

$1,858  91 

$2,137  34 

092 

Interstitial  lung  disease  w  cc 

N 

$902  04 

$1.589  60 

$1,996  62 

093 

Interstitial  lung  disease  w/o  cc 

N 

$933  22 

$1,669  64 

$1,842  06 

094 

Pneumothorax  w  cc 

N 

$818  21 

$1,487  12 

$1,773  21 

095 

Pneumothorax  w/o  cc 

N 

$76937 

$1,608  02 

$1,422  36 

096 

Bronchitis  4  asthma  age  >  1 7  w  cc 

N 

$808  64 

$1,504  23 

$1658  14 

097 

Bronchitis  4  asthma  age  >  1 7  w/o  cc 

N 

$791  21 

$1,457  05 

$1,51360 

098 

Bronchitis  4  asthma  age  0-17 

N 

$961  41 

$1,783  58 

$1,93277 

099 

Respiratory  signs  4  symptoms  w  cc 

N 

$94346 

$1,600  08 

$2,509  73 

10O 

Respiratory  signs  4  symptoms  w/o  cc 

N 

$839  35 

$1,383  98 

$2,430  68 

101 

Other  respiratory  system  diagnoses  w  cc 

N 

$1.005  82 

$1,790  75 

$2,259  80 

102 

Other  respiratory  system  diagnoses  w/o  cc 

N 

$1.054  03 

$1,846  39 

$2,380  03 

103 

Heart  transplant 

S 

$1,041  93 

$2,237  60 

$6,646  03 

104 

Cardiac  valve  4  oth  maior  cardiothoracc  oroc  w  card  cath 

S 

$1  314  32 

$2,29870 

$8,048  76 

105 

Cardiac  valve  4  oth  maiof  cardiothoracic  proc  w/o  card  cath 

S 

$1  204  48 

$2,181  78 

$8,365  85 

106 

Coronary  bypass  w  ptca 

s 

$1.11015 

$2,001  26 

$9,584  07 

107 

Coronarv  bypass  w  cardiac  cath 

s 

$1.064  69 

$1.847  48 

$6.92252 

108 

Other  cardiothoracic  procedures 

s 

$1,246  65 

$2.264  68 

$7,976  36 

109 

Coronan/  bypass  w/o  ptca  or  cardiac  cath 

s 

$1  095  81 

$1,947  85 

$7,112  59 

110 

Maior  cardiovascular  procedures  w  cc 

s 

$1  010  35 

$1,952  53 

$5,758  52 

111 

Maior  cardiovascular  procedures  w/o  cc 

s 

$882  68 

$1662  88 

$6  827  14 

112 

No  longer  valid 

s 

$0  00 

$0  00 

$0  00 

113 

Amputation  for  circ  system  disorders  except  upper  limb  4  toe 

s 

$996  02 

$1,922  64 

$2.63893 

114 

Upper  limb  4  toe  amputation  for  circ  system  disorders 

s 

$925  09 

$1,687  87 

$1,996  75 

115 

Prm  card  pacem  impi  w  ami  hrt  fail  or  shk  or  aicd  lead  or  gn 

s 

$1.370  30 

$2,201  40 

$6,674  27 

116 

Other  permanent  cardiac  pacemaker  implant 

s 

$1  107  65 

$1,732  80 

$7,241  45 

117 

Cardiac  pacemaker  revision  except  device  replacement 

s 

$1.235  97 

$2,207  21 

$4  593  82 

118 

Cardiac  pacemaker  device  replacenient 

s 

$1,342  15 

$2,058  78 

$8  754  28 

119 

Vein  ligation  4  stripping 

s 

$1  01796 

$1,814  25 

$3,360  63 

120 

Other  circulatory  system  or  procedures 

s 

$1  066  75 

$1,922  50 

$3,055  77 

121 

Circulator^  disorders  w  ami  4  maicr  comp  discharged  alive 

N 

$1  201  09 

$2,145  20 

$2,960  00 

122 

Circulatory  disorders  w  ami  w/o  maior  comp  discharged  alive 

N 

$1.303  82 

$2,326  83 

$4,070  69 

123 

Circulatory  disorders  w  ami  expired 

N 

$1,039  28 

$1,971  43 

$3,646.50 

124 

Circulatory  disorders  except  ami   w  card  cath  4  complex  diag 

N 

$1  162  78 

$1,932  41 

$4,635  92 

125 

Circulatory  disorders  except  ami  w  card  cath  w/o  complex  diag 

N 

$1,089  56 

$1.748  38 

$5,831  27 

126 

Acute  4  subacute  endocarditis 

N 

$1  282  18 

$2,169  29 

$2,700  09 

127 

Heart  failure  4  shock 

N 

$897  65 

$1,556  84 

$1  773  08 

128 

Deep  vein  thrombophlebitis 

N 

$869  24 

$1,689  65 

$1  210.99 

129 

Cardiac  anest  unexplained 

N 

$592  80 

$1,324  17 

$2,795  63 

1,30 

Penpheral  vascular  disorders  w  cc 

N 

$893  51 

$1.679  22 

$1,544  53 

131 

Penpheral  vascular  disorders  w/o  cc 

N 

$904  94 

$1.780  59 

$1,310  37 

132 

Atherosclerosis  w  cc 

N 

$1  386  62 

$2,40643 

$3,11591 

133 

Atherosclerosis  w/o  cc 

N 

$1,859  09 

$3,224  45 

$3.43441 

134 

Hypertension 

N 

$880  46 

$1  473  82 

$1,71356 

135 

Cardiac  congenital  4  valvular  disorders  age  >1  7  w  cc 

N 

$1,036  16 

$1,772  74 

$1,902  81 

136 

Cardiac  congenital  4  valvular  disorders  age  >  1  ^  w/o  cc 

N 

$928  43 

$1.669  74 

$1.51308 
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ORG 


137 

138 

139 

140 

141 

142 

143 

144 

145 

146 

147 

148 

149 

150 

151 

152 

153 

154 

155 

156 

157 

158 

159 

160 

161 

162 

163 

164 

165 

166 

167 

168 

169 

170 

171 

172 

173 

174 

175 

176 

177 

178 

179 

180 

181 

182 

183 

184 

185 

186 

187 

188 

189 

190 

191 

192 

193 

194 

195 

196 

197 

198 

199 

200 

201 

202 

203 

204 


Description 


Cardiac  congenital  &  valvutar  disorders  age  0-17 

Cardiac  arrhythmia  &  conduction  disorders  \m  cc 

Cardiac  arrhyttiniia  &  conduction  disorders  w/o  cc 

Angina  pectoris 

Syncope  &  cdapse  w  cc 

Syncope  &  collapse  w/o  cc 

Chest  pain 

Other  circutatory  system  (tognoses  w  cc 

Other  circulatory  system  diagnoses  w/o  cc 

Rectal  resection  w  cc 

Rectal  resection  w/o  cc 

Major  smaH  &  large  tXMvel  procedures  w  cc 

Major  snwll  &  large  bowel  procedures  w/o  cc 

Peritoneal  adhesidysis  w  cc 

Peritoneal  adhesiolysis  w/o  cc 

Minor  small  A  large  bowsl  procedures  w  cc 

Minor  smaH  &  large  tx>wel  procedures  w/o  cc 

Stomach,  esophageal  &  duodenal  procedures  age  >17  w  cc 

Stomach,  esophageal  &  duodenal  procedures  age  >17  w/o  cc 

Stomach,  esophageal  &  duodenal  procedures  age  0-1 7 

Anal  &  stomal  procedures  w  oc 

Ar»l  &  stomal  procedures  w/o  cc 

Hernia  procedures  except  inguinal  &  femoral  age  >17  w  cc 

Hernia  procedures  except  Inguinal  &  femoral  age  >  1 7  w/o  cc 

Inguinal  &  femoral  hemla  procedures  age  >17  w  cc 

Inguinal  &  femoral  hernia  procedures  age  >17  w/o  cc 

Herma  procedures  age  0-1 7 

/\ppendectomv  w  complicated  principal  diag  w  cc 

Appendectomy  w  complicated  principal  diag  w/o  cc 

Appendectomy  w/o  complicated  principal  diag  w  cc 

Appendectomy  w/o  complicated  principal  diag  w/o  cc 

Mouth  procedures  w  cc 

Mouth  procedures  w/o  cc 

Other  digestive  system  or  procedures  w  cc 

Ott)er  digestive  system  or  procedures  w/o  cc 

Digestive  malignancy  w  cc 

Digestive  malignancy  w/o  cc 

Gi  hemonttage  w  cc 

Gi  hemonttage  w/o  cc 

Complicated  peptic  ulcer 

Uncomplicated  peptic  ulcer  w  cc 

Uncomplicated  peptic  ulcer  w/o  cc 

Inflamrrutory  txiwel  disease 

Gi  obstruction  w  cc 

Gi  obstruction  w/o  cc 

Esophagitis,  gastroent  &  misc  digest  disorders  age  >17  w  cc 

Esophagitis.  gastroent  &  misc  digest  disorders  age  >17  w/o  cc 

Esophagitis.  gastroent  &  misc  digest  disorders  age  0-17 

Dental  &  oral  dis  except  extractions  &  restorations,  age  >17 

Dental  &  oral  dis  except  extractions  &  restorations,  age  0-17 

Dental  extractions  &  restorations 

Other  digestive  system  diagnoses  age  >  1 7  w  cc 

Other  digestive  system  diagnoses  age  >17  w/o  cc 

Ott>er  digestive  system  diagnoses  age  0-17 

Pancreas,  Hver  &  shunt  procedures  w  cc 

Pancreas,  Irver  &  shunt  procedures  w/o  cc 

Biliary  tract  proc  except  only  cholecyst  w  or  w/o  cde  w  cc 

Bihary  tract  proc  except  only  cholecyst  w  or  w/o  cde  w/o  cc 

Chotecystectomy  w  cde  w  cc 

Cholecystectomy  w  cde  w/o  cc 

Cholecystectomy  except  by  laparoscope  w/o  cde  w  cc 

Cholecystectomy  except  by  laparoscope  w/o  cde  w/o  cc 

Hepatobihary  diagnostic  procedure  for  aialignancy 

Hepatot)iliary  dMgnostic  procedure  for  non-malignancv 

Other  hepatobiliary  or  pancreas  or  procedures 

Cirrhosis  &  alcoholic  hepatitis 

Malignancy  of  hepatobiKary  system  or  pancreas 

Disorders  of  pancreas  except  malignancy 


Surgical/ 

Non- 
Surgical 
Indicator 


N 
N 
N 
N 
N 
N 
N 
N 
N 
S 
S 
S 

s 

S 

S 

s 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

N 
N 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 

N 
N 
N 


Per  Oiem  Charge 


standard 

Room  and 

B&ard 


ICU  Room 
and  Board 


$2.934  48 
$1,040.06 
$1.052  38 
$931  40 
$1,11818 
$1,002.11 
$1,023.10 
$1,017.78 
$1 .074.54 
$1,065  66 
$95451 
$902.04 
$937.34 
$884.86 
$817  02 
$882  35 
$961.45 
$1,031.15 
$972  87 
$87209 
$1,11149 
$87331 
$90207 
$878  56 
$1,150.35 
$95274 
$976  92 
$896  45 
$898.27 
$899  42 
$92631 
$1,067  04 
$932.34 
$1.016  79 
$907  96 
$1,044.98 
$867  81 
$977  96 
$928  46 
$934  32 
$87560 
$890  23 
$994  64 
$91968 
$944.21 
$893  14 
$866  74 
$923  06 
$954  60 
$1.027  49 
$1.12841 
$948  70 
$1,125  09 
$1.028  34 
$1,196.06 
$946  52 
$1,124  96 
$891  08 
$932  18 
$887  91 
$939.05 
$876  47 
$1.013  84 
$1.01950 
$1,115.91 
$9n84 
$990.31 
$867  40 


Ancillary 


$5,05879 
$1.675  93 
$1,649  00 
$1.662  77 
$1.753  62 
$1,534  45 
$1,614.53 
$1,790  72 
$1,933  75 
$2,136  26 
$1.87123 
$1,860.13 
$1,860  03 
$1,811,57 
$1,742  25 
$1,768  25 
$2,387  17 
$2,158  69 
$2,241  71 
$1.842  41 
$2,095  62 
$1,574  86 
$1,849.86 
$1,720.44 
$2,076.88 
$1,839.83 
$1,927.96 
$1,910.25 
$1,811  52 
$1.81019 
$2,355.65 
$2.368  11 
$2,855.54 
$1 .976  33 
$1,854.75 
$1,907.59 
$1,386  90 
$1,874  70 
$1,71203 
$1,687.11 
$1.605  17 
$1,518.86 
$1,770.74 
$1,695.99 
$1,534.19 
$1.575  25 
$1.48451 
$1,61957 
$1,722  80 
$1.854  35 
$1,838  32 
$1.727  03 
$1,893  78 
$1,864.00 
$2,569  64 
$2,046  15 
$2,27664 
$1,585  34 
$1,867.84 
$1.793  22 
$1.918  70 
$1.766  82 
$2,013.65 
$2.129  91 
$2,31360 
51,91507 
$1,821  93 
$1,676  22 


$5,317  30 
$2,143  64 
$2,130  42 
$2,363  80 
$2,188  68 
$2,056  66 
$3,027.09 
$2,51630 
$2,471  51 
$3,56281 
$3,055  80 
$3,256.93 
$2,965  89 
$2,901  99 
$2,591  97 
$2,65345 
$2,67053 
$4,134  11 
$4,934.25 
$3.564  28 
$3.217  28 
$3.208  68 
$3,305.80 
$3,918-21 
$3,859  22 
$4,38895 
$3,70685 
$3,306.24 
$3,308  63 
$3,845.38 
$4,779.32 
$3,810.49 
$4,57345 
$3,171  14 
$3,642.45 
$2,075  35 
$1,522  93 
$2,268.23 
$1,926  80 
$2,20033 
$2,254  59 
$2,329  30 
$1,885  55 
$1 .822  50 
$1.606  52 
$1.915  09 
$2,079  62 
$2.023  13 
$2,08557 
$2.244  82 
$2,797  68 
$2,063  56 
$2,186  96 
$2,215  20 
$4,726  12 
$3,729  14 
$3,691  43 
$2.909  29 
$3,707  46 
$3.94018 
$3,446  11 
$3.344  96 
$3,220  31 
$3,719  26 
$3,251  94 
$2.196  14 
$2.088  55 
$2.178  19 
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Per  Diem  Charge 

Descnption 

Surgical/ 
Non- 

DRG 

Standard 

Surgical 
Indicator 

Room  and 
Board 

ICU  Room 
and  Board 

Aricillary 

205 

Disorders  of  live  except  maiiQ,  urr  aic  rieoa  w  cc 

N 

$1.053  74 

$213619 

$2,388.50 

206 

Disorders  of  iivc  except  maliq,  arr  ale  hepa  *»/o  cc 

N 

$841  07 

$1,503  99 

$1,811  37 

207 

Disorders  o*  the  biliary  tract  w  cc 

N 

$1,025  17 

$1  876  46 

$2.64014 

208 

Disorders  of  the  biliary  tract  w/o  cc 

N 

$1  032  37 

$1.633  46 

$::.e9o  54 

209 

MaKJf  loint  &  limb  reattachment  procedures  of  lower  extremitv 

S 

$951  66 

$1,878  80 

$5,957  64 

21C 

Hip  &  femur  procedures  except  maioi  lOint  aqe  >'  7  w  cc 

S 

$959  49 

$1  850  43 

$3,312  94 

211 

Hip  &  femur  procedures  except  maior  lomt  aqe  >1 7  w/o  cc 

s 

$1  079  70 

$1,960  96 

$3,791  71 

212 

Hip  i  femur  procedures  except  maior  lomt  aoe  0-17 

s 

$1  11697 

$2,154  20 

$3,867  95 

213 

Amputation  for  musculosKeletal  system  &  conn  tissue  disorders 

s 

$1,051  65 

$1  999  60 

$2,657  61 

214 

No  lonoer  valid 

s 

$0  00 

$0  00 

$0  00 

215 

No  looqer  valid 

s 

$0  00 

$0  00 

$0  00 

216 

Biopsies  of  musculoskelelai  svstem  &  connective  tissue 

s 

$1  018  38 

$1,862  79 

$2,826  09 

217 

Wnd  debrid  &  skn  grff  except  hand  for  muscskelet  &  conn  liss  dis 

s 

$1,245  08 

$2  638  13 

$3,330  54 

218 

Lower  extrem  4  humer  proc  except  hip  foot  femur  aqe  >  1 7  w  cc 

s 

$926  41 

$1,81531 

$3,60061 

219 

Lower  extrem  &  humer  proc  except  hip  foot  femur  aqe  >1  7  */o  cc 

s 

$987  18 

$1,879  57 

$4,482.57 

220 

Low«r  extrem  A  h  jmer  proc  except  nip  fool  femur  aqe  0- 1  7 

s 

$1  186  26 

$2,321  09 

$4,882  91 

221 

No  lonqer  valid 

s 

$0  00 

$0  00 

$0  00 

222 

No  lorKjer  valid 

s 

$0  00 

$0  00 

$0  00 

223 

Matof  shoulder/elbow  proc  or  other  upper  extremity  proc  w  cc 

s 

$1,005  49 

$1,853  81 

$5.187  87 

224 

Stwulder  elbow  or  forearm  proc  exc  -naior  ,oini  proc  wo  cc 

s 

$928  79 

$1.567  69 

$5,992  02 

225 

Foot  procedures 

s 

$1  126  50 

$1  952  50 

$3,349  09 

226 

Soft  tissue  procedures  w  cc 

s 

$943  91 

$1,837  20 

$2,693  26 

227 

Soft  tissue  procedures  w/o  cc 

s 

$990  79 

$1,593  79 

$4,158  00 

228 

Maior  thumb  or  oint  proc  or  oth  hand  or  wrist  proc  w  cc 

s 

$994  58 

$2,159  89 

$3.909  47 

229 

Hand  or  wnst  proc   except  maior  lOin!  proc   w/o  cc 

s 

$998  54 

$1  565  22 

$4,632  84 

230 

^ocal  excision  i  removal  of  mt  fix  devices  of  hip  &  femur 

s 

$938  31 

$1  933  59 

$3,308  95 

231 

Local  excision  &  removal  of  :nl  fix  devces  except  hip  &  femur 

s 

$992  04 

$2,104  08 

$3,939  92 

232 

Arthroscopy                                                                                                             ' 

s 

$1  078  70 

$1  445  17 

$5,558  94 

233 

Other  muscukDsxelet  sys  &  conn  tiss  or  proc  w  ic 

s 

$1  040  58 

$2,371  58 

$3,802  73 

234 

Other  musculosxetet  sys  &  conn  tiss  or  pioc  w/o  cc 

s 

$911  11 

$1,911  05 

$5,397  84 

235 

•^racturas  of  femur 

N 

$770  85 

$1  548  00 

$1  065.58 

236 

Fractures  of  iio  &  peivis 

N 

$697  08 

$1  479  58 

$904  53 

237 

Sprains  strains  4  dislocations  of  hip  pelvis  4  thiqii 

N 

$1  01921 

$1  952  30 

$1,549  44 

238 

Osteomyelitis 

N 

$895  38 

$1,522  78 

$1,401  33 

239 

Patholoqical  fractures  4  rnuscuiosKeietai  4  conn  tiSS  manqnancy 

N 

$1  037  23 

$1  840  23 

$1,633  66 

240 

Connective  tissue  disorders  w  cc 

N 

$950  71 

$1,772  07 

$2,127  39 

241 

Connective  tissue  disorders  w/o  cc 

N 

$1  100  68 

$2,219  87 

$1,447  80 

242 

Septic  arthrlis 

N 

$950  83 

$1,775  98 

$1,541  89 

243 

Medical  tiack  problems 

N 

$936  60 

$1,797  66 

$1  490  67 

244 

Bone  diseases  4  specific  arthropat^iies  w  cc 

N 

$817  06 

$1,51255 

$1  065  91 

245 

Bone  diseases  4  specific  arthrooamies  w'o  cc 

N 

$925  71 

$1  806  38 

$1 .058  00 

246 

Non-specific  artnropathies 

N 

$831  37 

$1,500  81 

$1,060  57 

247 

Siqns  4  symptoms  of  muscuiosKelelai  system  4  conn  tissue 

N 

$952  30 

$1  655  80 

$1  43441 

248 

Tendonitis  myositis  4  bursitis 

N 

$1  01528 

$1.873  73 

$1  483  84 

249 

Aftercare  musculoskeletal  system  4  connective  tissue 

N 

$1,055  88 

$2.10023 

$1  780  98 

250 

^x   sprr   stm  4  disl  3f  forearm   hand   foot  aae  »1  7  w  cc 

N 

$922  26 

$1,858  73 

$1  449  29 

251 

rx   sprr   strn  4  disi  of  forearm  hand  foot  aqe  » 1  7  w/o  cc 

N 

$997  16 

$1,915  87 

$1  386  65 

252 

Fx   sprr   stm  4  d!Si  of  forearm   hand   fool  age  0-1  7 

N 

$947  22 

$1  907  04 

$1,426  20 

253 

Px  sprn   strn  4  disl  of  uoarm  lowieq  ex  foot  aqe  >  l  7  *  cc 

N 

$865  67 

$1  71548 

$1  275  48 

254 

Fi   sprr   strn  4  disi  Of  uparm   lowieq  ex  foot  aqe  >  1  7  w  o  cr 

N 

$1  015  36 

$2,051  44 

$1  187  94 

255 

Fx   sprn   strn  4  diSi  of  uparm   lowieq  ex  fool  aqe  0  1  7 

N 

$910  82 

$1,83164 

$1  252  89 

256 

Other  musculoskeletal  system  4  connective  nssue  diagnoses 

N 

$801  66 

$1  543  19 

$1.142  52 

257 

Total  mastector-iy  for  mahqnancy  w  cc 

s 

$966  31 

$1,885  99 

$4,675  25 

258 

Total  mastectomy  for  maliqnancy  w/o  cc 

s 

$892  57 

$1  625  03 

$5,448  71 

259 

Subtotal  mastectomy  for  maiiqnancy  w  cc 

s 

$1  106  09 

$1  875  06 

$4,606  07 

250 

Subtotal  mastectomy  for  maiiqaancy  wo  :c 

s 

$991  23 

$1,710  89 

$7,183  82 

261 

Breast  proc  for  non-maiiqnancy  except  biopsy  4  locai  excision 

s 

$966  40 

$1  779  34 

$6,376  78 

262 

Breast  biopsy  4  local  excision  for  non-maiiqnancv 

s 

$994  17 

$1  491  01 

$2  728  78 

263 

Skin  qraft  4;or  debrid  lor  skn  ulcer  o'  cellulitis  w  cc 

s 

$879  68 

$1655  07 

$1  72841 

264 

Skin  graft  4.or  debrid  for  skn  ulcer  or  celitjiitis  w/o  cc 

s 

$865  22 

$1.307  73 

$1602  49 

265 

Skin  graft  4;or  debnd  except  for  skin  ulcer  or  cellulitis  w  cc 

s 

$1  352  67 

$2,740  28 

$4,031  28 

266 

Skin  qraft  4/or  debnd  except  for  skm  jicer  o^  cellulitis  wo  cc 

s 

$1  089  89 

$2  188  48 

$4  071  39 

267 

Perianal  4  pikDndal  procedures 

s 

$834  60 

$2,721  14 

$2,828  25 

268 

Skm   sutx;utaneous  tissue  4  breast  otastic  Eiocedu'es 

s 

$1  097  85 

$2,608  58 

$4  95657 

269 

Other  skin   subcut  liss  4  breast  proc  w  cc 

s 

$900  96 

$1,730  04 

$2  290  35 

270 

Other  sk/n  subcut  tiss  4  breast  proc  w/o  cc 

s 

$902  52 

$1,667  33 

$2,666  17 

271 

Skin  Ulcers 

N 

$795  67 

$1,277  40 

$1,207  72 

272 

Maior  skin  disorders  w  cc 

N 

$1,036  06 

$2,321  94 

$1,71003 
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DRG 


273 

274 

275 

276 

277 

278 

279 

280 

281 

282 

283 

284 

285 

286 

287 

288 

289 

290 

291 

292 

293 

294 

295 

296 

297 

298 

299 

300 

301 

302 

303 

304 

305 

306 

307 

308 

309 

310 

311 

312 

313 

314 

315 

316 

317 

318 

319 

320 

321 

322 

323 

324 

325 

326 

327 

328 

329 

330 

331 

332 

333 

334 

336 

336 

337 

338 

339 

340 


Description 


Major  skin  disorders  w/o  cc 
Malignant  breast  disorders  w  cc 
Malignant  breast  disorders  w/o  cc 
Non-maligant  breast  disorders 
Cellulitis  age  >1 7  wcc 
Cellulitis  age  >  1 7  w/o  cc 
Cellulitis  age  0-17 

Traunu  to  the  skin,  subcut  tiss  &  breast  age  >1 7  w  cc 
Trauma  to  the  skin,  subcut  tiss  &  breast  age  >17  w/o  cc 
Traunia  to  the  skin,  subcut  tiss  &  breast  age  0-17 
Minor  skin  disorders  w  cc 
Minor  skin  disorders  w/o  cc 

Anrtputat  of  tower  limb  for  endocrine,  nutrit,  &  mefabol  disorders 
Adrenal  &  pituitarv  procedures 

Skin  grafts  &  wound  debrid  for  endoc.  nutrit  &  metab  disorders 
Or  procedures  tor  obesity 
Parathyroid  procedures 
Thyroid  procedures 
Thyroglossal  procedures 
Other  endocrine,  nutrit  &  ntetab  or  proc  w  cc 
Other  endocrine,  nutrit  &  metab  or  proc  w/o  cc 
Diabetes  age  >35 
Diabetes  age  0-3S 

Nutrittonal  &  misc  metabolic  disorders  age  >  1 7  w  cc 
Nutritional  &  misc  metabolk:  disonjers  age  >17  w/o  cc 
Nutritional  &  misc  metabolic  disorders  age  0-17 
Inborn  errors  of  metabolism 
Endocrine  disorders  w  cc 
Endocrine  disorders  w/o  cc 
Kklney  transplant 

Kidney,  ureter  &  maior  bladder  procedures  for  neoplasm 
Kidney,  ureter  i  major  bladder  proc  for  non-neopi  w  cc 
KkJrtey,  ureter  &  major  bladder  proc  for  non-neopI  w/o  cc 
Prostatectomy  w  cc 
Prostatectomy  w/o  cc 
Minor  bladder  procedures  w  cc 
Minor  bladder  procedures  w/o  cc 
Transuretfiral  procedures  w  cc 
Transurethral  procedures  w/o  cc 
Urethral  procedures,  age  >17  w  cc 
Urethral  procedures,  age  >17  w/o  cc 
Urethral  procedures,  age  0-17 
Other  kklney  &  urinary  tract  or  procedures 
Renal  failure 
/Vdmit  for  renal  dialysis 
Kidney  &  urinary  tract  neoplasms  w  cc 
Kidney  &  unnary  tract  neoplasms  w/o  cc 
Kidney  &  urinary  tract  infections  age  >  1 7  w  cc 
Kidney  &  urinary  tract  infecttons  age  >17  w/o  cc 
Kidney  &  urinary  tract  infections  age  0-17 
Urinary  stones  w  cc,  &/or  esw  lithotripsy 
Urinary  stones  w/o  cc 

Kklney  &  urinary  tract  signs  &  symptoms  age  >  1 7  w  cc 
Kidney  &  urinary  tract  signs  &  symptoms  age  >1 7  w/o  cc 
Kidney  &  urinary  tract  signs  &  symptoms  age  0-17 
Urethral  stricture  age  >17  w  cc 
Urethral  stricture  age  >  1 7  w/o  cc 
Urethral  stricture  age  0-17 

Other  kidney  4  urinary  tract  diagnoses  age  >  1 7  w  cc 
Other  kidney  4  urinary  tract  diagnoses  age  >  1 7  w/o  cc 
Other  kklney  4  urinary  tract  diagnoses  age  0-17 
Maior  male  pelvic  procedures  w  cc 
Mator  male  pelvic  procedures  w/o  cc 
Transurethral  prostatectomy  w  cc 
Transurethral  prostatectomy  w/o  cc 
,  Testes  procedures,  for  malignancy 
Testes  procedures,  non-malignancy  age  >17 
Testes  procedures,  non-malkjnancy  age  0-17 


Surgical/ 

Nor»- 
Surgical 
Indicator 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
S 
S 
S 
8 
S 
S 
S 
S 

s 

N 
N 
N 
N 
N 
N 
N 
N 
S 
S 
S 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
S 
S 

s 
s 
s 
s 
s 


Per  Diem  Charge 


Standard 

Room  and 

Board 


ICU  Room 
and  Board 


Ancillary 


$975.97 
$1,12617 
$884  70 
$1.172  91 
$935  67 
$878  78 
$892  02 
$983  70 
$1,004.66 
$948  92 
$964.07 
$958.79 
$944  64 
$948  92 
$1,178.35 
$960  00 
$981.42 
$984  18 
$1,027.92 
$1,040.90 
$1,059.35 
$90524 
$859  89 
$93281 
$891.47 
$91331 
$947.76 
$1,017.95 
$1,043.26 
$1,239  72 
$997  23 
$1,12687 
$961.22 
$1,004.91 
$766.21 
$981  09 
$77291 
$1,066.76 
$959.78 
$1,009  62 
$1,060  91 
$1,074  84 
$1.062  01 
$871.34 
$883  60 
$1,057.07 
$692  22 
$863  36 
$895  63 
$919  06 
$947  92 
$832  82 
$1.06421 
$879  15 
$1,010.93 
$1  115.88 
$1.065  40 
$1,13871 
$965  65 
$804  64 
$1,188.09 
$911.33 
$882  84 
$905  16 
$862  09 
$882  25 
$806  43 
$81852 


$1,511  89 
$1.810  24 
$1.122  98 
$2,025.62 
$1624  89 
$1440  83 
$1.552  34 
$1,783  95 
$1,944  19 
$1,745  28 
$1,698  68 
$1,615  40 
$1.854  43 
$2.045  66 
$2,165  87 
$2132.73 
$1,997  36 
$2,000  77 
$1,684.67 
$1.934  04 
$2,601  34 
$1.668  28 
$1,709  82 
$1.626  09 
$1,506  79 
$1.690  08 
$2,133.18 
$1.845  35 
$1,816  97 
$2,501  78 
$2,013.45 
$2,333  11 
$1,881  26 
$1,845  32 
$1,157.67 
$1.958  77 
$1,242  11 
$1.877  51 
$1,712.33 
$1.456  02 
$1,724.06 
$1.554  66 
$1.894  59 
$1,565  80 
$1.468  92 
$1.944  76 
$984  72 
$1,561  71 
$1,551.93 
$1.660  34 
$1.81950 
$1,643.20 
$1.778  99 
$1  343  07 
$1,681  08 
$1.694  39 
$1.526  98 
$1.727  40 
$1.746  74 
$1.320  02 
$2.14208 
$1.829  53 
$1.783  98 
$1.707  70 
$1,587.79 
$1668.97 
$1.757  94 
$1.682  58 


$1,417.53 
$1.746  68 
$1.322  24 
$1,71426 
$1,386  17 
$1,05631 
$1.272  57 
$1,669  71 
$1,461.71 
$1,548  06 
$1.488  93 
$1.325  62 
$2,101  17 
$4.59581 
$2.015  05 
$6,085  54 
$4  78642 
$5.617  23 
$5,969  60 
$2,977.60 
$3.764  96 
$1,504  78 
$1.969  69 
$1.635  55 
$1.353  70 
$1,577  43 
$2,029.07 
$1.667  26 
$1.762  05 
$10,97377 
$3,751  10 
$3,851  12 
$4,67603 
$2.753  48 
$3.34513 
$3.16823 
$5.01925 
$3,362  73 
$4,582  58 
$2,879  36 
$3,951.85 
$3,243  57 
$3,704  92 
$1,864.33 
$2,763*7 
$2,202  46 
$1,220  11 
$1,572  19 
$1.458  92 
$1,655  76 
$3,167  77 
$2,862.30 
$1,781  63 
$1,463  75 
$1.690  93 
$2,450  61 
$2,961  12 
$2,554.78 
$2,113  28 
$1.746  81 
$2.598  78 
$4,17579 
$4  752  34 
$3,071  49 
$3  737  15 
$2,935  28 
$2,781  17 
$2,778  53 
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Descnpiioo 

Surgical/ 
Non- 

Per  Diem  Charge 

3RG 

S'andard 

Surgical 
Indicator 

Room  and 
Board 

ICU  Room 
and  Board 

AnciHary 

341 

Penis  Dfocedures 

S 

$1.169  69 

$2,596  18 

$6,270  96 

342 

CircLTicision  aqe  >i7 

S 

$861  78 

$1.546  73 

$2,971  69 

343 

Circumcision  aqe  0-17 

S 

$861  78 

$1.546  73 

$2,971  69 

344 

Oilier  male  reproductive  system  or  procedures  for  malignancy 

S 

$977.19 

$1,431  15 

$6,956  84 

346 

Other  mate  reproductive  system  or  proc  except  'or  malignancy 

S 

$1  024  39 

$2,087  99 

$3  102  84 

346 

Malignancy   male  reproductive  system  w  cc 

N 

$994  49 

$1.652  62 

$1,744  07 

347 

Malignancy  male  reproductive  system,  yy/o  cc 

N 

$727  57 

$1.014  32 

$1.545  17 

348 

Benign  prostatic  hypertrophy  w  cc 

N 

$1.088  89 

$1,819  18 

$1,883  52 

349 

Benign  pfostatic  hypertrophy  w/o  cc 

N 

$1  142  04 

$1.968  50 

$1.91407 

350 

Inflammation  of  the  male  reproductive  system 

N 

$910  99 

$1,726  49 

$1,649  32 

351 

Stenlization  male 

N 

$806  74 

$1,539  10 

$2,198  30 

352 

Other  mai.e  reproductive  system  diagnoses 

N 

$1.07397 

$2.493  79 

$1,971  18 

353 

Petvic  evisceration  radical  hysterectomy  &  radical  vulvectomy 

S 

$1.240  36 

$3  107  75 

$4,772  07 

354 

Uterine  adnexa  proc  for  non-ovanan/adnexai  maliq  «v  cc 

S 

$1,031  45 

$2,081  74 

$3,43533 

355 

Utenne  adnexa  proc  for  non-ovarianyadnexal  maliq  w/o  cc 

s 

$1,022  51 

$1,981  69 

$3,822.53 

356 

Female  reproductive  system  reconstructive  procedures 

s 

$780  14 

$1,658  85 

$4,598  89 

357 

Jierine  &  adnexa  proc  for  ova^an  or  adnexai  malignancy 

s 

$1.093  70 

$2  296  47 

$3,901,50 

358 

Utenne  S  adnexa  proc  for  non-maiiqnancy  w  cc 

8 

$889  06 

$1  835  41 

$3,692  13 

359 

Utenne  &  adnexa  proc  'or  non-maiignancy  a'o  cc 

S 

$828  45 

$1.610  78 

$4,06599 

360 

Vagina  cervix  &  vulva  procedures 

s 

$860  70 

$1  983  53 

$4,155  65 

361 

^aparoscopv  &  incisional  tuDal  iPterruptior 

8 

$710  75 

$807.79 

$3,621  16 

362 

Endoscopic  tubal  interruption 

8 

$71967 

$1,452  60 

$3,399  54 

363 

D&c  conization  i  radio-implant  'or  malignancy 

S 

$1.105  70 

$2,266  71 

$3.33572 

354 

D&c  conization  except  tor  malignancy 

S 

$1.247  32 

$1,996  17 

$2,999  28 

365 

Other  female  reproductive  system  or  procedures 

S 

$987  34 

$1,894  57 

$3,322  42 

366 

Malignancy  'emale  reproductive  system  y»  cc 

N 

$926  88 

$1,686  51 

$1.685  61 

367 

Malignancy  female  reproductive  system  w/o  cc 

N 

$1.049  25 

$1,416  19 

$1,341  59 

368 

Infections  'emale  reproductive  system 

N 

$909  63 

$1,969  95 

$1,752  12 

369 

Menstrual  &  other  female  reproductive  system  disorders 

N 

$1.430  27 

$2,08621 

$2,443  78 

370 

Cesarean  section  w  cc 

S 

$929  27 

$1,893  55 

$2,135  97 

371 

Cesarean  section  w/o  cc 

s 

$905  90 

$1  944  98 

$2,238  63 

372 

Vaginal  deliver/  w  complicating  diagnoses 

N 

$1,001  39 

$2,042  05 

$2,049  16 

■      373 

Vaginal  delivery  w/o  complicating  diagnoses 

N 

$894  61 

$1  465  55 

$2,026  66 

374 

Vaginal  delivery  w  sterilization  &yor  d&c 

S 

$941  93 

$7  930  86 

$3,301  37 

375 

Vaginal  delivery  w  or  proc  except  sterii  A'or  d&c 

8 

$506  82 

$1  725  30 

$2.30719 

376 

Postpartum  &  post  atxirtion  diagnoses  wo  oc  procedure 

N 

$1.10671 

$1  784  87 

$1,350  58 

377 

Postpartum  &  post  atDortion  diagnoses  w  or  procedure 

S 

$607  59 

$77342 

$4,369  56 

378 

Ectopic  pregnancy 

N 

$819  75 

$1,256  11 

$4,606  12 

379 

Threatened  atxsrtion 

N 

$906  56 

$1  879  59 

$1,226  35 

360 

Abortion  w/o  d&c 

N 

$815  29 

$1  754  39 

$2,852,56 

331 

Abortion  w  d&c  aspiration  curettage  or  hysterotomy 

8 

$1  168  70 

$2  372  78 

$3,798  49 

382 

False  labo' 

N 

$1.325  67 

$1,399  98 

$1,088.89 

383 

Other  antepartum  diagnoses  w  medical  complications 

N 

$988  48 

$1,780  67 

$1,253  41 

384 

Other  antepartum  diagnoses  w/o  medical  complications 

N 

$1,042  59 

$2  111  34 

$1,738  80 

385 

Neonates  died  or  transferred  to  another  acute  care  'aciiify 

N 

$871  48 

$1,758  99 

$4,11202 

386 

Extreme  immatuntv 

N 

$701  84 

$1,41660 

$3,311  60 

387 

Prematurity  w  maior  problems 

N 

$621  24 

$1  253  93 

$2,931  34 

388 

Prematurity  w/o  maior  problems 

N 

$397  61 

$802  54 

$1,876  13 

389 

^\j\\  term  neonate  w  maior  problems 

N 

$354  69 

$71590 

$1.673  55 

390 

Neonate  w  other  significant  problems 

N 

$216  75 

$437  49 

$1.022  74 

391 

Normal  newborn 

N 

$134  68 

$271  85 

$635  50 

392 

Splenectomy  age  >17 

S 

$910  66 

$1  759  39 

$4,001  80 

393 

Splenectomy  aqe  0-17 

S 

$910  66 

$1  759  39 

$4,001  80 

394 

Other  or  procedures  of  the  Diooa  and  oiooo  forming  organs 

s 

$1.01969 

$1  756  20 

$3,855  35 

395 

'^ed  blood  cell  disorders  aqe  > '  7 

N 

$952  62 

$1653  74 

$2,066  19 

396 

Red  Blood  cell  disorders  age  0-17 

N 

$1.165  76 

$2  023  74 

$2,528  48 

397 

Coagulation  disorders 

N 

$986  31 

$1,801  53 

$3,27691 

398 

Reticuloendothelial  &  immunity  disorders  w  cc 

N 

$1  011  70 

$1  883  56 

$2,604  00 

399 

Reticuioendotfielial  &  immunity  disorders  w/o  cc 

N 

$962  45 

$1.758  73 

$2  214  47 

400 

Lymphoma  &  leukemia  w  maior  or  procedure 

S 

$1.060  40 

$2  083  56 

$3.912  53 

401 

Lymphoma  &  noi-acute  leukemia  w  other  or  proc  w  cc 

S 

$1,058  00 

$2,069  68 

$3.14025 

402 

Lymphoma  &  non-acute  leukemia  w  other  or  oroc  wio  cc 

8 

$920  66 

$1,597  43 

$3,576  95 

403 

Lymphoma  &  non-acute  leukemia  w  cc 

N 

$1  149  69 

$2,061  41 

$2,811  16 

404 

Lymphoma  &  non-acute  leukemia  w/o  cc 

N 

$1  092  66 

$1,763  98 

$2,421  64 

405 

Acute  leukemia  w/o  maior  or  procedure  age  0- 1 7 

N 

$1  277  36 

$2,548  40 

$4,139  45 

406 

Myetoprolif  disord  or  poorly  diff  neopl  w  maKX  proc  w  cc 

S 

$1,307  40 

$2,585  97 

$4,485  38 

407 

Myeioprolif  disord  Of  poorly  diff  neopl  w  maiof  proc  w/o  cc 

S 

$926  08 

$1  881  93 

$4,150  89 

408 

Myeloproiif  disord  or  poorly  diff  neopl  w  other  or  proc 

S 

$1,501  54 

$2  802  72 

$4,632  74 
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DRG 


409 

410 

411 

412 

413 

414 

415 

416 

41/ 

418 

419 

420 

421 

422 

423 

424 

425 

426 

427 

428 

429 

430 

431 

432 

433 

434 

435 

436 

437 

438 

439 

440 

441 

442 

443 

444 

445 

446 

447 

448 

449 

450 

451 

452 

453 

454 

455 

456 

457 

458 

459 

460 

461 

462 

463 

464 

465 

466 

467 

468 

469 

470 

471 

472 

473 

474 

475 

476 


J- 


Deschption 


Radiotherapy 

Chemotherapy  w/o  acute  leukemia  as  secondary  diagnosis 

History  of  malignancy  w/o  endoscopy 

History  of  malignancy  w  endoscopy 

Other  myeloprolif  dis  or  poorly  diff  neopt  diag  w  cc 

Other  myeloprolif  dis  or  poorly  diff  neopi  diag  w/o  cc 

Or  procedure  for  infectious  &  parasitic  diseases 

Septicemia  age  >  1 7 

Septicemia  age  0-17 

Postoperative  &  post-traumatic  infections 

Fever  of  unknown  origin  age  >17  w  cc 

Fever  of  unknown  ohgin  age  >17  w/o  cc 

Viral  illness  age  >17 

Viral  illness  &  fever  of  unknown  origin  age  0-17 

Other  infectk)us  &  parasitic  diseases  diagnoses 

Or  procedure  w  principal  diagnoses  of  n>ental  illness 

Acute  adjustment  reaction  &  psychosocial  dysfunction 

Depressive  neuroses 

Neuroses  except  depressive 

Disorders  of  personality  &  impulse  control 

Organic  disturtiances  &  mental  retardation 

Psychoses 

Childhood  mental  disorders 

Other  mental  disorder  diagnoses 

Atcohol/drug  abuse  or  depiendence.  left  ama 

No  k>r>ger  valid 

No  k>nger  valid 

No  k)nger  valid 

No  k>nger  valid 

No  longer  valid 

Skin  grafts  for  injuries 

Wound  det>ridements  for  injuries 

Hand  procedures  tor  injuhes 

Other  or  prxxedures  for  injuries  w  cc 

Other  or  procedures  for  injuries  w/o  cc 

Traumatic  iniury  age  >17  w  cc 

Traumatic  injury  age  >17  w/o  cc 

Traumatic  injury  age  0-17 

Allergk:  reactions  age  >17 

Allergic  reactions  age  0-17 

Poisoning  &  toxic  effects  of  drugs  age  >  1 7  w  cc 

Poisoning  &  toxic  effects  of  drugs  age  >1 7  w/o  cc 

Poisoning  &  toxic  effects  of  drugs  age  0-17 

Complications  of  treatment  w  cc 

Complications  of  treatment  w/o  cc 

Other  injury.  poisonir>g  &  toxic  effect  diag  w  cc 

Other  injury,  poisoning  &  toxic  effect  diag  w/o  cc 

No  longer  valid 

No  longer  valid 

No  longer  valid 

No  tonger  valid 

No  longer  valid 

Or  proc  w  diagnoses  of  ott>er  contact  w  health  services 

Rehabilitation 

Signs  &  symptoms  w  cc 

Signs  &  symptoms  w/o  cc 

Aftercare  w  history  of  malignancy  as  secondary  diagnosis 

Aftercare  w/o  history  of  malignancy  as  secondary  diagnosis 

Other  factors  influencing  health  status 

Extensive  or  procedure  unrelated  to  principal  diagnosis 

Principal  diagnosis  invalid  as  discharge  diagnosis 

Ungroupat>le 

Bilateral  or  multiple  major  joint  procs  of  lower  extremity 

No  longer  valid 

Acute  leukemia  w/o  major  or  procedure  age  >  1 7 

No  longer  valid 

Respiratory  system  diagnosis  with  ventilator  support 

Prostatk;  or  procedure  unrelated  to  principal  diagnosis 


Surgical/ 

Non- 
Surgical 
Indicator 


N 
N 
N 
N 
N 
N 
S 
N 
N 
N 
N 
N 
N 
N 
N 
S 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
S 
S 

s 
s 
s 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
S 
S 
N 
S 
N 
N 
N 
N 
N 
N 
S 
N 
N 
S 
S 

s 
s 

N 
S 


Per  Diem  Charge 


Standard 

Room  and 

Board 


$1,22212 

SI. 128  59 

$81386 

$1.086  08 

$1,012  11 

$923  95 

$1.140  40 

$1,017  26 

$1.410  90 

$967  99 

$997  33 

$904  17 

$949.46 

$897  85 

$9^3  48 

$1,006.06 

$1,042.84 

$1.022  01 

$945  17 

$1,005.98 

$1.255  92 

$1,051  27 

$917.72 

$915.71 

$1 ,078.88 

$0  00 

$0  00 

$0  00 

$0  00 

$0  00 

$921.40 

$944  90 

$85681 

$955.81 

$992  11 

$807  69 

$1.047  09 

$72106 

$926  93 

$926  93 

$1,059  07 

$989.79 

$1,005.67 

$905.26 

$952  17 

$1,706.04 

$98675 

$0  00 

$0  00 

$0  00 

$0  00 

$0  00 

$1,12456 

$908  51 

$643  64 

$660  32 

$1.037  75 

$1.099  89 

$628  18 

$1.068  47 

$358  38 

$424  41 

$852  66 

$0.00 

$1105  18 

$0  00 

$1,036  49 

$1.11569 


ICU  Room 
and  Board 


$2  647  14 

$1.742  65 

$2.106  73 

$0  00 

$1  937  86 

$2,668  51 

$2.170  22 

$1,908.58 

$2,647  11 

$1  717  73 

$1658  52 

$1.442  84 

$1,586  06 

$1,491.87 

$1  838  48 

$1,369  58 

$1.612  57 

$1,211  66 

$1  31752 

$1  537  57 

$1  720  04 

$1,278.61 

$1.207  78 

$1,461  81 

$1.693  80 

$0  00 

$0  00 

$0  00 

$0  00 

$0  00 

$1.742  47 

$1,991  91 

$2  169  12 

$1.930  72 

$1.954  76 

$1,620  07 

$2.164  53 

$1,462  49 

$1,811  72 

$1,811  72 

$2,027  14 

$1.804  68 

$1.91367 

$1,724  13 

$1  821  34 

$3.192  04 

$1,841  38 

$0  00 

$0  00 

$0  00 

$0  00 

$0  00 

$2  024  38 

$1  188  19 

$1  471  96 

$1,181  02 

$2,221  82 

$1  764  19 

$1  683  79 

$1.998  79 

$683  70 

$4.658  89 

$1.726  96 

$0  00 

$2,204  90 

$0  00 

$1.999  96 

$1  889  26 


Ancillary 


$2.164  36 
$3  441  58 

$1.743  40 

$1  631  90 

$2.120  79 

$1.387  54 

$3.147  27 

$2,155.49 

$2.98957 

$1,71687 

$2,084.28 

$1.737  41 

$1.954  61 

$1.855  55 

$2,427  98 

$1,150  12 

$1,184  44 

$403  16 

$354  02 

$319  81 

$622  80 

$337  26 

$277  76 

$327  50 

$647  78 

$0  00 

$0  00 

$0  00 

$0  00 

$0  00 

$2.23801 

$2.535  37 

$3.84449 

$3.47453 

$3,990.46 

$1,528  17 

$1,442.99 

$1.239  56 

$1,985.64 

$1,985.64 

$2,402  52 

$1.877  43 

$2  236  99 

$2.17428 

$1.853  20 

$3.15607 

$1.867  20 

$0  00 

$0  00 

$0  00 

$0  00 

$0.00 

$2,488  23 

$1111  11 

$1.357  45 

$891  37 

$1,082  94 

$1,12624 

$763  92 

$3  592  24 

$976  55 

$875  54 

$7,008  39 

$0  00 

$3,585  48 

$0  00 

$3,475  10 

$2,268  19 
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TABLE  A  —  ACUTE  INPATIENT  FACILITY  NATIONWIDE  PER  DIEM  CHARGES 

BY  DRG  (DIAGNOSIS  RELATED  GROUP) 

PAGE  8  OF  B 


DRG 


Description 


477  Non-extenspve  or  procedure  unrelated  to  pfincipal  diagnosis 

478  Otfier  vascular  procedures  w  cc 

479  Other  vascular  procedures  w/o  cc 

480  Liver  transplant 

48 1  Bone  maaow  transplant 

482  Tracheostomy  for  face  mouth  &  necX  diagnoses 

483  Trac  w  nr>ech  vent  96+hrs  or  pdx  except  face  mouth  &  neck  dx 

484  Craniotomv  for  multJ0<e  significant  trauma 

485  Limb  reattachment,  hip  and  femur  proc  for  multiple  significant  trauma 

486  Other  or  procedures  for  mulbote  significant  trauma 

487  Other  multiple  significant  trauma 

488  Hiv  w  extensive  or  procedure 

489  Hiv  w  mawr  related  condition 

490  Hiv  w  or  w/o  other  related  condition 
4?1  Maior  loint  &  limb  reattachment  procedures  of  upper  extremity 

492  Chemotherapy  w  acute  leukemia  as  secondary  diagnosis 

493  Laparoscopic  chotecystectomy  w/o  cde  w  cc 

494  Laparoscopic  cholecystectomy  w/o  cde  w/o  cc 

495  Lung  transplant 

496  Combined  antenor/postenor  spinal  fusion 

497  Spinal  fusion  except  cervical  w  cc 

498  Spinal  fusion  except  cervical  w/o  cc 

499  Back  &  neck  procedures  except  spinal  fusion  w  cc 

500  Back  &  neck  procedures  except  spinal  fusion  w/o  cc 

501  Knee  procedures  w  pdx  of  infection  w  cc 

502  Knee  procedures  w  pdx  of  infection  w/o  cc 

503  Knee  procedures  w/o  pdx  of  infection 

504  Extensive  3rd  degree  Durns  w  sKin  graft 

505  Extensive  3rd  degree  t>ums  w/o  skin  graft 

506  Full  thickness  bi^rn  w  skin  graft  or  inhal  mi  w  co  or  sig  trauma 

507  Full  thickness  burn  w  skin  grft  or  inhal  ini  w/o  cc  or  sig  trauma 

508  Full  thickness  bum  w/o  skin  grft  or  inhal  mi  w  cc  or  sig  trauma 

509  Full  thickness  bcrn  w/o  skin  qrft  or  inh  ini  w/o  cc  or  sig  trauma 

510  Non-exlensive  bums  w  cc  or  significant  trauma 

51 1  Non-extensive  burns  w/o  cc  or  significant  trauma 

512  Simultaneous  pancreas/kidney  transplant 
51  3  Pancreas  transplant 

514  Cardiac  defibnilator  implant  w  cardiac  catn 

515  Cardiac  defibnHator  implant  w/o  cardiac  calh 

516  Percutaneous  cardiovascular  proc  w  ami 

517  Perc  cardio  proc  w  non-drug  eluting  stent  w/o  ami 

518  Perc  cardio  proc  w/o  coronary  artery  stent  or  ami 

519  Cervical  spinal  fusion  w  cc 

520  Cervical  spinal  fusion  w/o  cc 

521  Alcoliol/drug  abuse  or  dependence  w  cc 

522  Alc/drug  atxjse  or  depend  w  rehabilitation  therapy  w/o  cc 

523  Alc/drug  abuse  or  deperyj  w/o  rehabilitaton  ttierapy  w/o  cc 

524  Transient  ischemia 

525  Heart  assist  system  implant 

526  Percutaneous  cardiovascular  proc  w  drug  eluting  stent  w  ami 

527  Percutaneous  cardiovascular  proc  w  drug  elutinq  stent  w/o  ami 


Surgical/ 

Non- 
Surgical 
Indicator 
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N 
N 
S 
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Per  Diem  Cfiarge 


Standard 

Room  and 

Board 


$1 ,078  97 

$1.092  57 

$99493 

$1.154  82 

$1.755  55 

$1,051  06 

$1,484  30 

$1.165  46 

$999  93 

$1,094  48 

$94397 

$1.329  35 

$1  261  07 

$1.01981 

$944  50 

$1.035  24 

$932  14 

$870  74 

$1,708  36 

$1,053  93 

$980  48 

$90037 

$984  47 

$912  62 

$1  021  34 

$887  72 

$1,14919 

$1,782  37 

$779  40 

$1.593  61 

$1.266  73 

$851  59 

$810  37 

$984  "76 

$670  98 

$1  11289 

$1  394  98 

$1,176  14 

$1,074  59 

$1,151  11 

$1 ,093  60 

$1.314  56 

$1,049  47 

$880  67 

$958  32 

$841  07 

$850  18 

$925  81 

$1,23441 

$1  314  56 

$1  314  56 


ICU  Room 
and  Board 


$1.91849 
$1  968  45 
$1,785  08 
$2.894  63 
$2  368  29 
$2  135  52 
$2.407  90 
$2.64372 
$2,17880 
$2.307  88 
$2,161  62 
$2,690  75 
$2.287  66 
$1.623  87 
$1,878  77 
$1.782  67 
$1,739  80 
$1.553  42 
$2.813  75 
$2,232  99 
$2  180  78 
$2.127  35 
$2,04261 
$1.955  87 
$1,888  32 
$1,582  23 
$2,326  56 
$3,94597 
$3.184  88 
$3,938  86 
$3,461  66 
$2,461  11 
$3,324  63 
$3,314  38 
$2,415  12 
$2,760  57 
$2,314  81 
$2,001  25 
$1,82148 
$1,953  40 
$1,81850 
$2,022  61 
$2,384  89 
$1,993.61 
$1.706  78 
$1,403,51 
$1.203  67 
$1,547  49 
$2,51832 
$2.022  61 
$2,022  61 


Ancillary 


$2,802  98 

$4,254  70 

$6,053.03 

$9.659  58 

$4,341  88 

$3,41351 

$4,944.24 

$6,114.97 

$4,488  78 

$5,661  86 

$2,610  34 

$4.292  63 

$2,477  20 

$1.852  08 

$7.199  50 

$3,350  85 

$4,164  36 

$5,444  45 

$12,31680 

$8,592  16 

$7,827  32 

$8,992  06 

$4.315  33 

$5,487  80 

$3,247  22 

$3,039  59 

$4.94288 

$7,476  63 

$5,932.12 

$4.344  85 

$2,713  54 

$1,747  17 

$1,52010 

$2.06506 

$1,174  84 

$12.956  64 

$10.927  21 

$13,497  15 

$13.889  86 

$8.426  80 

$12,898.63 

$8,02481 

$7,008.87 

$10,71877 

$91941 

$242  87 

$290  88 

$2,13313 

$11,095  18 

$8,02481 

$8,024  81 
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TABLE  B.  —  SKILLED  NURSING  FACILITY/SUB-ACUTE 
INPATIENT  FACILITY  NATIONWIDE  PER  DIEM  CHARGE 


Description 


Stufled  Nursing  Factltty/StJt>-Acute  Inpatient  Facility 


AlUnclustve 

Per  Diem 

Charge 


$65539 


TABLE  C.  —  OBSERVATION  CARE  FACILITY  NATIONWIDE  BASE  AND  HOURLY  CHARGES 


Description 

Base  Charge 

Hourty 
Charge 

Observation  Facility  Care 

$200.91 

$3522 

TABLE  D.  —  PARTIAL  HOSPITALIZATION 
FACILITY  NATIONWIDE  PER  DIEM  CHARGE 


Description 


Partial  Hospitalization  Facility 


All-inclusive 

Per  Diem 

Charge 


$44976 


TABLE  E.  —  AMBULANCE  AND  OTHER  EMERGENCY 
TRANSPORTATION  CHARGES  BY  HCPCS  CODE 


HCPCS 
Code 


A0380 
A0390 
A0425 
A0426 
A0427 
A0428 
A0429 
A0430 
A0431 
A0435 
A0436 


Description 


Basic  Life  Support  Mileage  (Per  Mile) 

Advanced  Life  Support  Mileage  (Per  Mite) 

Ground  Mileage.  Per  Statute  MHe 

AmbulafKe  Service,  Advanced  Life  Support,  NorvEniergency  Transport,  Level  1  (ALS  1 ) 

Anrtbulance  Service,  Advanced  Life  Support  Emergency  Transport,  Level  1  (ALSI-Emergency) 

Ambulance  Service,  Basic  Life  Support,  Non-Emergency  Transport.  (BLS) 

Ambulance  Service,  Basic  Life  Support,  Emergency  Transport  (BLS-Emergency) 

Ambulance  Service,  Conventional  Air  Services,  Transport,  One  Way  (Fixed  Wing) 

Ambulance  Service,  Conventional  Air  Services,  Transport,  One  Way  (Rotary  Wing) 

Rxed  Wing  Air  Mileage,  Par  Statute  Mile 

Rotary  Wing  Air  Mileage,  Per  Statute  Mile 


Charge 


$1092 

$10.06 

$1307 

$597.60 

$690.98 

$43575 

$464  39 

$3,486.00 

$5,727  00 

$4233 

$68  48 


I? 1 -I 
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TABLE  F  —  OUTPATIENT  FACILITY  NATIONWIDE  CHARGES  BY  CPT/HCPCS  CODE 

PAGE  1  OF  78 


CPT/ 

HCPCS 

Code 

Description 

Status/ 
Usage 

Multiple 

Surgery 

Reduction 

Charge 

Charge 
Method- 

• 

Indicator  ' 

Applies 

ology 

0003T 

Ce'vicoarap^v 

$129  26 

0009T 

Endometrial  crvoatxation 

> 

$9  694  54 

0012T 

Osteochondral  knee  autograft 

+ 

$7  043  98 

0013T 

Osteochondral  knee  alloqraft 

♦ 

$7,043  98 

0014T 

Meniscal  transplant  knee 

+ 

$7,043  98 

0018T 

Transcranial  maqnetc  stimul 

$139  60 

0025T 

Ultrasonic  pachvmetrv 

$199  00 

0027T 

Endoscopic  epidural  Ivsis 

+ 

J4,534  03 

10C21 

Fna  v»/o  imaqe 

+ 

$159  39 

10022 

Paa  w/imaqe 

♦ 

$159  39 

10040 

Acne  sorgerv 

+■ 

$177  67 

10O6O 

Drainage  of  skin  abscess 

+ 

$483  36 

10061 

Drainage  of  skin  abscess 

* 

$483  36 

10080 

Drainage  of  pilonidal  cyst 

+ 

$483  36 

10081 

Drainage  of  pilonidal  cyst 

.*. 

$2,701  58 

10120 

Remove  foreign  body 

+ 

$483  36 

1012-! 

Remove  foreign  body 

♦ 

$3  757  15 

10140 

Drainage  of  hematoma/fluid 

♦ 

$2,701  58 

10150 

Puncture  drainage  of  lesio" 

+ 

$253  44 

10180 

Complex  drainage  wound 

+ 

$2,701  58 

11000 

Decode  infected  skin 

* 

$415  44 

1^001 

Deonde  infected  skin  add-on 

» 

$290  03 

I'OiO 

Oebnde  skin  fx 

^ 

$4,689  89 

11011 

Debnde  skirwrnuscie  fx 

+ 

$4,689  89 

11012 

Detmde  skin/muscle/bone  fx 

♦ 

$4,689  89 

11040 

Deonde  skin  oamai 

+ 

$41544 

11041 

DebrxJe  skin  full 

+ 

$415  44 

11042 

Debnde  skin/Tissue 

+ 

$705  44 

1'043 

Deonde  tissue/muscle 

+ 

$705  44 

11044 

Deonde  tissue/muscie/bone 

+ 

$1  962  19 

11055 

Trim  skin  lesion 

+ 

$211  64 

11056 

Trirn  skin  lesions,  2  to  4 

+ 

$211  64 

11057 

Trim  skin  lesions,  over  4 

+ 

$211  54 

moo 

Biopsy  of  skin  lesion 

+ 

$253  44 

11101 

Biopsy  skin  add-on 

+ 

$253  44 

1'200 

Removal  of  skin  tags 

- 

+ 

$290  03 

1'201 

Remove  skin  tags  add-on 

+ 

$41544 

11300 

Stiave  skin  lesion 

+ 

$211  64 

11301 

Shave  skir  lesion 

+ 

$211  64 

11302 

Shave  skin  lesion 

+ 

$290  03 

11303 

Shave  skin  lesion 

+ 

$41544 

11305 

Shave  skin  lesion 

•^ 

$290  03 

11306 

Shave  skin  les'on 

+ 

$290  03 

11307 

Shave  skm  lesion 

+ 

$290  03 

11308 

Shave  skm  lesion 

+■ 

$29003 

11310 

Shave  skm  lesion 

*■ 

$290  03 

11311 

Shave  skm  ies.on 

^ 

$290  03 

11312 

Shave  skm  lesion 

♦ 

$290  03 

11313 

Shave  skm  lesion 

+ 

$705  44 

11400 

Exc  tr-ext  b9-»marq  0  5'  cm 

+ 

$1.016  36 

1-401 

Exc  ir-exl  b9*marq  0  6  i  cm 

+ 

$1  016  36 

11402 

Exc  tr-ext  b9*marq  1  i  2  cm 

+ 

$1  015.36 

■"403 

Exc  tr-ext  b9+marq  2  i  -3  cm 

+ 

$1  938  68 

1'404 

Exc  tr-ext  b9»marg  3  1-4  cm 

+ 

$1,938  68 

IMO6 

Exc  tr-exl  b9-»nr\arq  >  4  0  cm 

+ 

$3  757  15 

11420 

Exc  h-f-nk-sD  b9+marq  0  5  < 

+ 

$1  938  68 

11421 

Exc  h-l  nk-sp  b9>marq  0  6-1 

+ 

$1  938  68 

11422 

Exc  n-l-nk  SD  b9+marg  '   i  2 

+ 

$1  938  68 

11423 

Exc  h-f-nksp  b9+marq  2  13 

* 

$1,938  68 

1'424 

Exc  h-f-nk-sp  b9*rnarg  3  l  4 

+ 

$3  757  15 

11426 

Exc  h  l-nk-sp  b9->rnarq  >  4  cm 

+ 

$4  689  89 

1  1440 

Exc  far^-mm  b9+marQ  0  5  ■<  cm 

+ 

$1  016  36 

11441 

Exc  face-mm  D9>marq  0  6- 1  cm 

+ 

$1,01636 

11442 

Exc  face-mm  b9*marq  '  1  2  cm 

+ 

$1.938  68 

11443 

Exc  tace-rrun  b9»marq  2  1-3  cm 

+ 

$1  938  68 

11444 

Exc  tace-mm  b9->marq  3  l  4  cm 

+ 

$1  938  68 

NOTES    CPf  C3d*s  and  aescnclions  oriy  copyng^it  2002  Amencan  Mecica  Associatior    All  ngMs  reserved    Applicable  FARS/DFARS  apply 
CDT-4  Cooes  copyrigit  AmencaT  Dentai  Aisocialioo    Ail  rghts   eserveo 
See  end  of  laCie 
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TABLE  F.  —  OUTPATIENT  FACILITY  NATIONWIDE  CHARGES  BY  CPT/HCPCS  CODE 

PAGE  2  OF  78 


OPT/ 

HCPCS 

Code 


11446 

11450 

11451 

11462 

11463 

11470 

11471 

11600 

11601 

11602 

11603 

11604 

11606 

11620 

11621 

11622 

11623 

11624 

11626 

11640 

11641 

11642 

11643 

11644 

11646 

11719 

11720 

11721 

11730 

11732 

11740 

11750 

11752 

11755 

11760 

11762 

11765 

11770 

11771 

11772 

11900 

11901 

11920 

11921 

11922 

11950 

11951 

11952 

11954 

11960 

11970 

11971 

11976 

11980 

11981 

11982 

11983 

12001 

12002 

12004 

12005 

12006 

12007 

12011 

12013 

12014 


Description 


Exc  fece-mm  b9-^marg  >  4  cm 
Removal,  sweat  gland  lesion 
Removal,  svmat  gland  lesion 
Removal,  sweat  gland  lesion 
Removal,  sweat  gUnd  lesion 
Removal,  sweat  gland  lesion 
Removal,  sweat  gland  lesion 
Exc  tr-ext  mig+nwrg  0  5  <  cm 
Exc  tr-ext  mlg-^nrarg  0  6-1  cm 
Exc  tr-ext  mig+marq  1.1-2  cm 
Exc  tr-ext  mlq+marg  2. 1  -3  cm 
Exc  tr-ext  mig+mafg  3. 1  -4  cm 
Exc  tr-ext  mlg+marg  >  4  cm 
Exc  h-f-nk-sp  mig+marg  0.5  < 
Exc  M-nk-sp  mIg+marg  0  6-1 
Exc  h-f-nk-sp  mlg+marg  11-2 
Exc  h-f-nk-sp  mlg+marg  2  1-3 
Exc  h-f-nk-sp  mkj+marg  3.1-4 
Exc  h-f-nk-sp  mig+mar  >  4  cm 
Exc  face-mm  malig+marg  0  5  < 
Exc  face-mm  malig+marg  0  6-1 
Exc  face-mm  malig+marg  1.1-2 
Exc  face-mm  malig+marQ  2  1-3 
Exc  face-mm  malig+marg  3  1-4 
Exc  face-mm  mlg+marg  >  4  cm 
Trim  naiKs) 
Debridenail.  1-5 
Debrkle  nail.  6  or  more 
Removal  of  nail  plate 
Remove  nail  plate,  add-on 
Drain  t>lood  from  under  nail 
Removal  of  nail  bed 
Remove  nail  bed/finger  tip 
Biopsy,  nail  unit 
Repair  of  nail  bed 
Reconstruction  of  nail  bed 
Excision  of  nail  fold,  toe 
Removal  of  pilonidal  lesion 
Removal  of  pikxiidal  lesion 
Removal  of  pilonidal  lesion 
Injection  into  skin  lesions 
Added  skin  lesions  injection 
Correct  skin  color  defects 
Correct  skin  color  defects 
Correct  skin  color  defects 
Therapy  for  contour  defects 
Therapy  for  contour  defects 
Therapy  for  contour  defects 
Therapy  for  contour  defects 
Insert  tissue  expandef(s) 
Replace  tissue  expander 
Remove  tissue  expander(s) 
Removal  of  contraceptive  cap 
Implant  homione  pellet(s) 
Insert  drug  implant  device 
Remove  drug  Implant  device 
Remove/insert  drug  implant 
Repair  superTicial  wound(s) 
Repair  superficial  wound(s) 
Repair  superficial  wound(s) 
Repair  superficial  wound(s) 
Repair  superficial  wound(s) 
Repair  superficial  wound(s) 
Repair  superficial  wound(s) 
Repair  superficial  wound(s) 
Repair  superficial  wound(s) 


Status/ 
Usage 

Multiple 

Surgery 

Reduction 

Charge 

Charge 
Method- 

Indicator' 

Applies 

ology 

♦ 

$4,689.89 

•f 

$4.689  89 

+ 

$4.689  89 

+ 

$4,689.89 

+ 

$4  689  89 

+ 

$4.689  89 

♦ 

$4.689  89 

+ 

$1.01636 

+ 

$1,016.36 

+ 

$1.01636 

+ 

$1.938  68 

+ 

$1,938.68 

+ 

$3.757  15 

+ 

$1,938.68 

+ 

$1.01636 

4- 

$1.938  68 

+ 

$1.938  68 

•♦■ 

$3,757.15 

+ 

$4.689  89 

+ 

$1.938  68 

+ 

$1.938  68 

+ 

$1,938  68 

+ 

$1,938  68 

+ 

$3,757.15 

+ 

$4  689  89 

+ 

$169.82 

+ 

$169.82 

+ 

$169.82 

+ 

$290.03 

+ 

$21164 

+ 

$169  82 

+ 

$1.016  36 

+ 

$4.689  89 

+ 

$1,016.36 

+ 

$499  03 

+ 

$499  03 

+ 

$41544 

+ 

$4.689  89 

+ 

$4.689  89 

+ 

$4.689  89 

+ 

$211  64 

+ 

$211.64 

+ 

$499  03 

+ 

$499.03 

+ 

$499  03 

+ 

$499.03 

+ 

$499  03 

+ 

$499  03 

+ 

$499  03 

-:.. 

+ 

$4.104  63 

+ 

$4.104  63 

+ 

$4,689  89 

+ 

$1,016.36 
$17505 

- 

$175.05 
$17505 
$17505 

+ 

$499  03 

+ 

$499  03 

+ 

$499.03 

+ 

$499  03 

+ 

$499  03 

4- 

$499  03 

+ 

$49903 

+ 

$499  03 

+ 

$499  03 

NOTES:  CPT  Codes  and  descriptions  only  copyrigM  2002  American  Medical  Association    All  ngWs  reserved    AppHcabte  FARS/DFARS  appty 
CDT-4  Codes  copyright  American  Dental  Aasocation    All  rights  resen/ed 
'  See  end  of  tatile 
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CPT' 
HCPCS 

Description 

Status/ 
Usage 

Multiple 

Surgery 

Reduction 

Charge 

Charge 
Method- 

Code 

Indicator  ' 

Applies 

ology 

12015 

Repair  superficial  wound{S) 

^ 

$499  03 

120  ■'6 

Repair  superficial  wound*  si 

♦ 

$499  03 

120'7 

Repair  Superficial  »vour>d(si 

+ 

$499  03 

120^3 

Repair  superficial  wound(s: 

+ 

$499  03 

12020 

Closure  of  split  wound 

+ 

$499  03 

1202" 

Closure  of  split  wcund 

+ 

$499  03 

1203" 

Layer  closure  of  woundi  s  i 

♦ 

$499  03 

12032 

Layer  closure  ot  wound!  s) 

+ 

$499  03 

'2034 

Layer  closure  of  woundi s) 

+ 

$499  03 

12035 

Layer  closure  of  woundi  si 

+ 

$499  03 

12036 

Layer  closure  of  woundi  s) 

+ 

$499  03 

'2037 

Layer  closure  o(  woundi  s) 

+ 

$1  580  73 

■'204' 

Layer  closure  of  woundi  s  1 

+ 

$49903 

'2042 

Layer  closure  of  woundi  si 

+ 

$499  03 

12044 

Layer  closure  of  woundi  Si 

+ 

$499  03 

•2045 

Layer  closure  of  wound!  s; 

+ 

$499  03 

"2046 

Layer  closure  of  woundi s) 

+ 

$499  03 

"2047 

Layer  closure  of  wounois) 

+ 

$1,580  73 

"205" 

Layer  ctosure  01  woundi  SI 

+ 

$499  03 

'2052 

Layer  closure  of  woundi s) 

+ 

$499  03 

'2053 

Layef  closure  of  woundi  5 1 

+ 

$499  03 

'2054 

^ayer  closure  of  woundi  Si 

+ 

$499  03 

•2055 

Layer  closure  of  woundi  s) 

+ 

$499  03 

12056 

^ayer  closure  of  woundi  si 

+ 

$499  03 

"2057 

Layer  closure  of  woond(s) 

+ 

$1  580  73 

"3100 

Repair  of  wound  or  lesion 

+ 

$1,580  73 

•3101 

Repair  of  wound  or  lesion 

+ 

$1  580  73 

'3102 

Repair  wound/lesion  add-on 

+ 

$499  03 

13120 

Repair  of  wound  or  lesion 

+ 

$499  03 

13121 

Repair  of  wound  or  lesion 

+ 

$499  03 

13122 

Repair  wound/lesion  add-or 

+ 

$499  03 

1313" 

Repair  of  wound  or  lesion 

+■ 

$499  03 

13132 

Repair  of  wound  or  lesion 

+ 

$499  03 

'3'33 

Repair  wound/lesion  add-on 

+■ 

$499  03 

13150 

Repair  of  wound  or  'esion 

+ 

$1.580  73 

'315" 

Repair  of  wound  or  lesion 

* 

$499  03 

'3152 

Repair  of  wound  or  lesion 

♦ 

$1  580  73 

13153 

Repair  wound/'esior,  add-on 

♦ 

$499  03 

1315€' 

_ate  closure  of  wound 

» 

$4.104  63 

'4000 

SHi".  :i5Su€  rear'angement 

+ 

$4  104  63 

•4CC" 

Skit  tissue  'ear'anqen^e^t 

♦ 

$4  104  63 

14C2C 

5«i^  tissue  ?earrangeme"t 

+ 

$4  104  63 

1402- 

S*""  lissue  rearrangenient 

+ 

$4  1 04  63 

'4040 

Sn-  tissue  'ear-angemert 

+ 

$4  1 04  63 

1404" 

S«  --  tissue  'ear'anger'e-it 

. 

♦ 

$4  104  63 

14060 

S«  -^  tsss-ie  'ear-anoer^f^t 

+ 

$4  104  63 

"4C-6' 

S«  "  iissae  rea"-anoement 

+ 

$4.104  63 

'4300 

S«  -  tissue  'ea"argerne<'t 

+ 

$4.104  63 

14  350 

Sk  -"  tissue  'ear-argp"iO'i! 

♦ 

$4.104  63 

1500c 

Sk  -  qrat 

+ 

$1  580  73 

1  SCO' 

S"  ".  gral  acl3  cr~- 

+ 

$1  580  73 

15C5C 

Sk  1  pircP  gra" 

+ 

$1  680  73 

151X 

3«.-  split  q-at* 

^+ 

$4  1 04  63 

•  C  1    -^  • 

S".  '^  5Diit  call  aja  ^.r 

♦ 

S4.104  63 

'5' 20 

Sk  -  scut  q-af 

+ 

54,104  63 

15':' 

S«  r  spilt  q'aft  aJO  on 

+ 

$4  104  63 

152  DC 

S.  -  'u1  qraf 

♦ 

$4  104  63 

'520' 

S«  r  »Liil  q-af"  ddd  -n 

+ 

$1  580  73 

1522C 

Sun  fu-l  q-df 

* 

$4  104  63 

1522' 

Skm  fui:  q-aft  ada  jr-, 

♦ 

$1  580  73 

15240 

SK.n  tui!  grar 

♦ 

$4  104  63 

15241 

Snin  'uii  qraH  adc  on 

* 

$1  580  73 

■5260 

S«n  (u'l  graft 

+ 

$4  104  63 

'526- 

S»  n  'l.i  graft  add-or" 

+ 

$1.580  73 

15342 

C  jiL'ed  5»ir^  gra"    25  cm 

+ 

$1  580  73 

15343 

CjilL'e  sK"  gral  adJ   /5  cm 

•* 

$499  03 

;n''-4  'jae%  -cci'  g"!!  *-  »i,,cdf  i 


^^r.'a  Associdlio  1 
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CPT/ 

HCPCS 

Code 


15350 

15351 

15400 

15401 

15570 

15572 

15574 

15576 

15600 

15610 

15620 

15630 

15650 

15732 

15734 

15736 

15738 

15740 

15750 

15760 

15770 

15775 

15776 

15780 

15781 

15782 

15783 

15786 

15787 

15788 

15789 

15792 

15793 

15810 

15811 

15819 

15820 

15821 

15822 

15823 

15824 

15825 

15826 

15828 

15829 

15831 

15832 

15833 

15834 

15835 

15836 

15837 

15838 

15839 

15840 

15841 

15842 

15845 

15850 

15851 

15852 

15860 

15876 

15877 

15878 

15879 


Description 


Skin  homograft 
Skin  homograft  add-on 
Skin  hetsrograft 
Skin  heterograft  add-on 
Form  skin  pedKle  flap 
Form  skin  pedicle  flap 
Form  skin  pedicle  flap 
Form  skin  pedicle  flap 
Skin  graft 
Skin  graft 
Skin  graft 
Skin  graft 

Transfer  skin  pedicle  flap 
Musde-skin  graft,  head/neck 
Musde-skin  graft,  trunk 
Musde-skin  graft,  arm 
Musde-skin  graft,  teg 
Island  pedk:le  flap  graft 
Neurovascular  pedicle  graft 
Composite  skin  graft 
Derma-fat-fascia  graft 
Hair  transplant  punch  grafts 
Hair  transplant  punch  grafts 
Abrasion  treatment  of  skin 
Atirasion  treatment  of  skin 
At>rasion  treatment  of  skin 
Atxasion  treatment  of  skin 
At>rasion,  lesnn.  single 
At>rasion,  lesuns,  add-on 
Chemical  peel,  face,  epklerm 
Chemical  peel,  face,  dermal 
Chemnal  peel,  nontaciai 
Chemical  peel,  nonfacial 
Salabrasion 
Salabrasion 
Plastic  surgery,  neck 
Revision  of  lower  eyelid 
Revisk>n  of  lower  eyelid 
Reviskm  of  upper  eyelid 
Revision  of  upper  eyelid 
Removal  of  forehead  wrinkles 
Removal  of  neck  wrinkles 
Removal  of  brow  wrinkles 
Rennoval  of  face  wrinkles 
Removal  of  skin  wrinkles 
Excise  excessive  skin  tissue 
Excise  excessive  skin  tissue 
Excise  excessive  skin  tissue 
Excise  excessive  skin  tissue 
Excise  excessive  skin  tissue 
Excise  excessive  skin  tissue 
Excise  excessive  skin  tissue 
Excise  excessive  skin  tissue 
Exdse  excessive  skin  tissue 
Graft  for  face  nerve  palsy 
Graft  for  face  nerve  palsy 
Flap  for  face  nerve  palsy 
Skin  and  muscle  repair,  face 
Renu3vai  of  sutures 
Removal  of  sutures 
Dressing  change.not  for  bum 
Test  for  Wood  flow  in  graft 
Suction  assisted  lipectomy 
Suction  assisted  lipectomy 
Suction  assisted  lipectomy 
Suctkjn  assisted  lipectomy 


Status/ 
Usage 

Multiple 

Surgery 

Reduction 

Charge 

Charge 
Method- 

Indicator ^ 

Applies 

ology 

+ 

$3,840  76 

+ 

$4,104  63 

+ 

$1.58073 

+ 

$1,580  73 

+ 

$4,104.63 

+ 

$4,104.63 

+ 

$4,104  63 

+ 

$4.104  63 

+ 

$4.104  63 

+ 

$4,104  63 

+ 

$4,104  63 

■*■ 

$4.10463 

+ 

$4,104  63 

+ 

$4,104  63 

■♦■ 

$4.104  63 

+ 

$4,104  63 

+ 

$4,104  63 

+ 

$4,104  63 

+ 

$4.10463 

+ 

$4,104  63 

+ 

$4.104  63 

+ 

$1,580  73 

+ 

$1.580  73 

+ 

$4,689  89 

+ 

$4,689  89 

•*■ 

$4.689  89 

+ 

$705  44 

+ 

$290  03 

+ 

$290  03 

+ 

$211.54 

+ 

$415  44 

+ 

$211.64 

+ 

$290  03 

+ 

$705  44 

■t- 

$705  44 

+ 

$1.58073 

+ 

$4.104  63 

+ 

$4,104.63 

+ 

$4.10463 

+ 

$4,104  63 

+ 

$4,104  63 

+ 

$4.104  63 

+ 

$4.104  63 

+ 

$4  104  63 

+■ 

$4.104  63 

+ 

$4.68989 

4- 

$4.689  89 

+ 

$4,639  89 

+ 

$4.689  89 

+ 

$1  580  73 

+ 

$1  938  58 

* 

$1.938  68 

- 

+ 

$1.938  68 

+ 

$1.938  68 

+ 

$4.10463 

+ 

$4.104  63 

+ 

$4.104  63 

, 

+ 

$4.10463 

+ 

$705  44 

+ 

$290.03 
$175  05 
$129  26 

+ 

$4,104  63 

+ 

$4.104  63 

+ 

$4.104  63 

+ 

$4.104  63 

NOTES:  CPT  Codes  .nd  descriptions  only  copyrigW  2002  Amencan  Medical  Association    All  nghts  reserved    Applicable  FARS/DFARS  apply 
CDT.4  Codes  copynghl  American  Dental  Association    All  nghts  reserved 
'  See  end  of  table. 
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HCPCS 

Oscnpton 

Status/ 
Usage 

Kilultiple 

Surgery 

Reduction 

Charge 

Charge 
Method- 

Cooe 

Indicator 

Applies 

ology 

'5920 

Rennoval  of  tail  Don*  jlcet 

+ 

$4,689  89 

15922 

Removal  of  tail  txjne  aicer 

* 

$4  104  63 

1593' 

Remove  sacrum  pressure  sore 

+ 

V4.689  89 

15933 

Remove  sacrum  pressure  sofe 

+ 

$4,689  89 

15934 

Remove  sacrum  pressure  sore 

+ 

$4  104  63 

15935 

Remove  sacrum  pressure  sore 

+ 

$4  104  63 

15936 

Remove  sacrum  pressure  sore 

+ 

$4  104  63 

15937 

Rernove  sacrum  pressure  sore 

+ 

$4  104  63 

15940 

RenTove  tiip  pressure  sore 

+ 

$4  689  69 

15941 

Remove  hip  pressure  sore 

+ 

$4  689  89 

15944 

Remove  hip  pressure  sore 

+ 

$4,104  53 

15945 

Remove  inp  pressure  sore 

+ 

$4,104  63 

15946 

Rernove  hip  pressure  sore 

+ 

$4  104  63 

15950 

Remove  th»a^  pressure  sore 

+ 

$4  68989 

15951 

Remove  tfiiqh  pressure  sore 

+ 

$4  689  89 

15952 

Remove  th<Qh  pressure  sore 

♦ 

$4  104  63 

15953 

Remove  th<gh  pressure  sore 

+ 

$4  104  63 

15956 

Rernove  t^MQ^  pressure  sore 

+ 

$4,104  63 

15955 

Rerrxjve  rfiiqh  pressure  sore 

+ 

$4,104  63 

1 

15999 

Removal  of  pressure  sore 

♦ 

$4  689  89 

16000 

Initial  treatment  of  txjrn(s) 

+ 

$290  03 

16O10 

Treatment  of  Dumisi 

+ 

$705  44 

15015 

Treatment  of  tx/rnisi 

■f 

$4  266  63 

16020 

Treatment  of  Ournis) 

♦ 

$290  03 

16025 

T'reatmertl  of  Durn(Sl 

+ 

$290  03 

16030 

Treatment  of  tHjrn(s) 

+ 

$415  44 

17000 

Destroy  DenKjn/premlQ  iesiori 

+ 

$177  67 

17003 

Destroy  lesions  2  14 

* 

$177  67 

170O4 

Destroy  lesions   '5  o.  more 

+ 

$499  03 

17106 

Destruction  of  sKin  lesions 

+ 

$49903 

'7107 

Destaiction  of  skin  lesions 

+ 

$499  03 

17108 

Destructwn  of  SKin  lesions 

•f 

$499  03 

17110 

Destruct  lesion    1  14 

+ 

$177  67 

17111 

Destruct  lesion    1 5  or  more 

+ 

$499  03 

'7250 

Chemical  cautery  tissue 

.f 

$290  03 

17250 

Destruction  of  skip  lesions 

+ 

$41544 

1726' 

Destruction  of  SKin  lesions 

+ 

$41544 

17262 

Destruction  of  sKin  lesions 

+ 

$41544 

'7263 

Destruction  of  skin  lesions 

+■ 

$41544 

'7264 

Destruction  of  skin  lesions 

+ 

$41544 

i^-ree 

Destruction  of  skin  lesions 

+ 

$705  44 

17270 

Destruction  of  skin  lesKXis 

♦ 

$41544 

17271 

Destruction  of  skm  les.ons 

+ 

$290  03 

17272 

Destruction  of  skm  ^esions 

4- 

$415.44 

17273 

Destruction  of  skm  lesions 

+ 

$415  44 

17274 

Destruction  of  skin  leoicns 

+ 

$705  44 

17275 

Destruction  of  skin  leS'O-'S 

■f 

$705  44 

17230 

Destruction  of  skin  iesiO"S 

+ 

$41544 

1723" 

Destruction  of  skin  lesics 

+ 

$41544 

17232 

Destruction  of  skip  lesio^s 

4- 

$41544 

'7283 

Destruction  of  skir  iesior^s 

+ 

$41544 

'7254 

Destruction  of  skm  es.OPS 

+ 

$705  44 

1'236 

Destruction  of  skm  lesics 

♦ 

$41544 

17304 

1  stage  mons  oD  uj  S  spec 

+ 

$935  36 

17305 

2  stage  mchs   ^d  i j  5  spec 

+ 

$93536 

1^306 

3  stage  mohs  up  to  5  spec 

+ 

$935  36 

1730' 

Mohs  addl  stage  up  to  5  spec 

+ 

$935  36 

173'C 

Mohs  any  stage  ^  ':  spec  each 

+ 

$935  36 

1734C 

Cryotnerapy  of  5«  n 

+ 

$211  64 

17  360 

Skin  peel  the-apy 

+ 

$211  64 

'7  380 

Hair  -emoval  by  electro  vs. s 

■♦ 

$211  64 

•7999 

Skip  tissue  procedure 

+ 

$483  36 

'90CC 

Drainage  of  breast  lesion 

+ 

$470  28 

■9001 

Dra.n  c»east  lesion  add-on 

+ 

$470  28 

19020 

Incison  of  breast  lesion 

+ 

$4,352  84 

'9' GO 

B<  breast  percut  *'o   rrage 

♦ 

$841  31 

■^OTES    CP'  Codes  ar.a  aescnpiic's  oriy  copyngni  r,'<i;  A~^i car  Mea ca'  Assoc aiio"^    Ai'  ngnts  reservec    AppkcaWe  FARS/DFARS  appiy 
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OPT/ 

Status/ 

Multiple 

Surgery 

Reduction 

Charge 

HCPCS 

Description 

Usage 

Charge 

Method- 

Code 

Indicator ' 

Applies 

ology 

19101 

Bjopsy  of  breast,  open 

.f 

$4,548  82 

19102 

Bx  breast  percut  w/image 

+ 

$841  31 

19103 

Bx  breast  percut  w/device 

♦ 

$1.';21  34 

19110 

Nipple  exptoration 

♦ 

$4,548  82 

19112 

Excise  breast  duct  fistula 

+ 

$4,548  82 

19120 

Removal  of  breast  lesion 

■»• 

$4.548  82 

19125 

Excision,  breast  lesion 

+ 

$4.548  82 

19126 

Excision,  add!  breast  lesion 

♦■ 

$4.548  82 

19140 

Renwval  of  txeast  tissue 

+ 

$4,548  82 



19160 

Removal  of  breast  tissue 

+ 

$4,548  82 

19162 

Remove  breast  tissue,  nodes 

+ 

$10.13487 

19180 

Renwval  of  breast 

+ 

$7,762  50 

19182 

Removal  of  breast 

+ 

$7.762  50 

19240 

Removal  of  breast 

+ 

$10.11658 

19260 

Removal  of  chest  wall  lesion 

+ 

$3,757  15 

19295 

Place  breast  clip,  percut 

$38931 

19316 

Suspension  of  breast 

+ 

$7,762.50 

19318 

Reduction  of  large  breast 

+ 

$10,134  87 

19324 

Enlarge  breast 

+■ 

$10.134  87 

19.125 

Enlarge  breast  with  implant 

+ 

$12,07877 

19328 

Removal  of  breast  implant 

+ 

$7,762.50 

19330 

Renwval  of  implant  ntateriai 

+ 

$7,762.50 

19340 

Immediate  breast  prosthesis 

+ 

$10.11658 

19342 

Delayed  breast  prosthesis 

+ 

$12,078.77 

19350 

Breast  reconstruction 

+ 

$7.762  50 

19355 

Correct  inverted  nippte(s) 

♦ 

$7.762  50 

19357 

Breast  reconstruction 

+ 

$12,078.77 

19366 

Breast  reconstruction 

+ 

$7,762  50 

19370 

Surgery  of  breast  capsule 

+ 

$7,762  50 

19371 

Renwval  of  breast  capsule 

+ 

$7.762  50 

19380 

Revise  breast  reconstruction 

4- 

$10,116.58 

19396 

Design  custom  breast  implant 

+ 

$7.762  50 

19499 

Breast  surgery  procedure 

+ 

$4.548  82 

20000 

Incision  of  abscess 

+ 

$483  36 

20005 

Inasion  of  deep  abscess 

+ 

$5.W6.48 

20100 

Explore  wound,  neck 

+ 

$679  31 

20101 

Explore  wound,  chest 

+ 

$4,104.63 

20102 

Explore  wound,  abdomen 

+ 

$4.104  63 

20103 

Explore  wound,  extremity 

+ 

$679.31 

20150 

Excise  epiphyseal  bar 

+ 

$8.87291 

20200 

Muscle  biopsy 

+ 

$3.757  15 

20205 

Deep  muscle  biopsy 

+ 

$3,757  15 

20206 

Needle  biopsy,  muscle 

+■ 

$841  31 

~- 

20220 

Bone  biopsy,  trocar/needle 

+ 

$1,016.36 

20225 

Bone  biopsy,  trocar/needle 

+ 

$1,01636 

20240 

Borw  biopsy,  excisional 

+ 

$4,689  69 

20245 

Bone  biopsy,  excisional 

+ 

$4.689  89 

20250 

Open  bone  biopsy 

+ 

$5.01648 

20251 

Open  bone  biopsy 

+ 

$5.01648 

20500 

Injection  of  sinus  tract 

+ 

S514  72 

20520 

Removal  of  foreign  body 

■♦■ 

$1.01636 

20525 

Removal  of  foreign  body 

+ 

$4.68989 

20526 

Ther  injection,  carp  tunnel 

+ 

$546  05 

20550 

Ini  tendon  sheath/ligament 

+ 

$546  05 

20551 

Inject  tendon  origin/insert 

+ 

$546  05 

20552 

Inject  trigger  point,  1  or  2 

♦■ 

$546  05 

20553 

Inject  trigger  points,  =/>  3 

+ 

$546  05 

20600 

Orain/inject.  joint/lxjrsa 

+ 

$546  05 

20605 

Drain/inject,  joint/bursa 

+ 

$546.05 

20610 

Drainrmject,  joint/bursa 

+ 

$546  05 

20612 

AspireteAinj  ganglion  cyst 

+ 

$546  05 

20615 

Treatment  of  bone  cyst 

+ 

$470.28 

20650 

Insert  and  rerrwve  bone  pin 

+ 

$5.016  48 

20660 

Apply,  rem  fixation  device 

$451  48 

MDR 

20665 

Removal  of  fixation  device 

$175  05 

20670 

Removal  of  support  implant 

+ 

$3757  15 

NOTES    CPT  Codes  and  descriptions  only  copyright  2002  American  Medical  Associabor    All  rights  reserved 
COT -4  Codes  copyright  American  Dental  Association   A«  rights  reserved 
'See  end  of  table 
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OPT/ 
HCPCS 

Descripticn 

Status/ 
Usage 

Multiple 

Surgery 

Reduction 

Charge 

Charge 
Method- 

Cooe 

Indicator  ' 

Applies 

ology 

20680 

Removal  o'  sopcol  implant 

+ 

$4  689  89 

20690 

Aopfy  bore  flxa^o^  device 

♦ 

$6.283  67 

20692 

AooN  bone  fixafior  device 

♦ 

$6  283  67 

20693 

Adiust  bone  fixation  device 

+ 

$5.016  48 

20694 

Remove  btyie  fixation  device 

+ 

$5  01648 

20900 

Removal  of  bone  fof  graft 

+ 

$6  283  67 

20902 

Removal  of  bone  for  graft 

> 

$6  283  67 

20910 

Remove  cartiiaqe  tor  qraft 

♦ 

$4  104  63 

20912 

Remove  cartilage  for  graft 

+ 

$4  104  63 

20920 

Removal  of  fascia  for  graft 

+ 

$4.104  63 

20922 

Removal  of  fascia  'or  graft 

+ 

$4  104  63 

20924 

Removal  of  tendon  for  graft 

♦ 

$6  283  67 

20926 

Removal  of  tissue  for  graft 

+ 

$4  104  63 

20950 

Pluid  pressure  muscle 

+ 

$483  36 

20975 

Eiedncai  bone  stimulation 

+ 

$5,016  48 

20999 

MusculosKetetal  surgerv 

+ 

$5.016  48 

21010 

incision  of  law  lomt 

+ 

$5  424  08 

21015 

Resection  of  facial  tumor 

+ 

$3  895  61 

21C25 

ExciSion  of  bone  lower  law 

+ 

$9  175  99 

21026 

Excision  of  facta!  boneiss 

+ 

$9  175  99 

21029 

Contour  of  face  bone  lesion 

+ 

$9  175  99 

21030 

Excise  max/ryqoma  09  tumor 

♦ 

$5  424  08 

21031 

Remove  exostosis   rrvandiOle 

+ 

$5  424  08 

21032 

Remove  exostosis  maxilla 

+ 

$5  424  08 

21034 

Excise  max;rvqon-ia  mlq  lumoc 

+. 

$9  175  99 

21040 

Excise  mandibte  lesion 

' 

+ 

$5  424  08 

2'044 

Removal  of  law  txjne  lesion 

+ 

$9  175  99 

21046 

Remove  mandible  cyst  complex 

+ 

$9.175  99 

21047 

Excise  Iwr  law  cyst  w/repair 

+ 

$9,175  99 

21048 

Remove  maxilla  cyst  complex 

+ 

$9,175  99 

21049 

Excis  uopr  law  cyst  w/repair 

+ 

$9.175  99 

21050 

Rennoval  of  law  lomt 

4. 

$9  175  99 

21060 

Rennove  law  point  cartilage 

+ 

$917599 

21070 

Rennove  coronoid  process 

+ 

$9175.99 

21076 

Prepare  face/ofal  prosthesis 

+ 

$5  424  08 

21077 

Prepare  faca/orai  prosthesis 

+ 

$9  175  99 

21079 

Prepare  face/orai  prosthesis 

+ 

$9.175  99 

21080 

Prepare  face/oral  prosthesis 

+ 

$9  175  99 

21081 

Prepare  face/oral  prosthesis 

4. 

$9  175  99 

21082 

Prepare  face/oral  prosthesis 

+ 

$9,175  99 

21083 

Prepare  face/oral  prosthesis 

+ 

$9175  99 

21084 

Prepare  face/oral  prosthesis 

+ 

$9  175  99 

21085 

Prepare  face/oral  prosthesis 

+ 

$3,895  61 

21086 

Prepare  face/oral  prosthesis 

+ 

$9  175  99 

21087 

Prepare  face/oral  prosthesis 

+ 

$9  175  99 

21088 

Prepare  face/oral  prosthess 

+ 

$9.175  99 

21089 

Prepare  face/oral  prosthesis 

+ 

$3,895  61 

21100 

Maxillofacial  fixation 

+ 

$9.175  99 

21110 

interdental  fixation 

♦ 

$1,565  03 

21120 

Reconstruction  of  ohm 

+ 

$5,424  08 

21121 

Reconstruction  of  cnn 

4. 

$5  424  08 

21122 

Reconstruction  of  criin 

+ 

$5,424  08 

21123 

Reconstruction  of  chin 

+ 

$5,424  08 

21125 

Augmentation,  lower  law  bone 

+ 

$5  424  06 

21127 

Augmentation   lower  law  txine 

♦■ 

$9  17599 

21137 

Reduction  of  forehead 

+ 

$5,424  08 

2r38 

Reduction  of  forehead 

+ 

$9.175  99 

21'39 

Reduction  of  forehead 

+ 

$9175  99 

21'81 

Contour  cranial  bone  lesion 

+ 

$5,42408 

21198 

Reconst;  (wr  law  segment 

+ 

$9  1 75  99 

21199 

Reconstr  Ivvr  law  w/advance 

+ 

$9  175  99 

21206 

Reconstruct  upper  law  tx>ne 

+ 

$9,175  99 

21208 

Augmentation  of  facial  Denes 

+ 

$9,175  99 

21209 

Reduction  of  facial  bor.es 

+ 

$9  175  99 

21210 

Face  bone  graft 

+ 

$9  175  99 

21215 

Lower  law  tx>ne  graft 

+ 

$9  175  99 

NCTES    CPT  Coo«»  arx!  aescnpCons  jny  copyr-gnt  2007  American  Medical  Association    Ail  rights  reserved    Applicable  FARS/DFARS  apply. 
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OPT/ 

HCPCS 

Code 


21230 

21235 

21240 

21242 

21243 

21244 

21245 

21246 

21248 

21249 

21260 

21261 

21263 

21267 

21270 

21275 

212S0 

21282 

21295 

21296 

21299 

21300 

21310 

21315 

21320 

21325 

21330 

21335 

21336 

21337 

21338 

21339 

21340 

21345 

21355 

21356 

21365 

21390 

21400 

21401 

21406 

21407 

21421 

21440 

21445 

21450 

21451 

21452 

21453 

21454 

21461 

21462 

21465 

21470 

21480 

21485 

21490 

21493 

21494 

21497 

21499 

21501 

21502 

21550 

21555 

21556 


Desciiplion 


Rib  cartilage  graft 
Ear  cartilage  graft 
Reconstnictior)  of  law  joint 
Reconstruction  of  jaw  joint 
Reconstruction  of  jaw  joint 
Reconstruction  of  lower  jaw 
Reconstruction  of  jaw 
Reconstruction  of  jaw 
Reconstniction  of  jaw 
Reconstruction  of  jaw 
Revise  eye  sockets 
Revise  eye  soclcets 
Revise  eye  sockets 
Revise  eye  sockets 
Augmentation,  cheek  lx>ne 
Revision,  orbitofacial  bones 
Revision  of  eyelid 
Revision  of  eyelid 
Revision  of  law  musde/twne 
Revision  of  jaw  muscle/bone 
Cranio/ntaxiHofacial  surgery 
Treatment  of  skull  fracture 
Treatment  of  nose  fracture 
Treatment  of  nose  fracture 
Treatment  of  nose  fracture 
Treatment  of  nose  fracture 
Treatment  of  nose  fracture 
Treatment  of  nose  fracture 
Treat  nasal  septal  fracture 
Treat  nasal  septal  fracture 
Treat  nasoethmoid  fracture 
Treat  nasoethmoid  fracture 
Treatment  of  nose  fracture 
Treat  r>ose/iaw  fracture 
Treat  cheek  bone  fracture 
Treat  cheek  bone  fracture 
Treat  cheek  bone  fracture 
Treat  eye  socket  fracture 
Treat  eye  socket  fracture 
Treat  eye  socket  fracture 
Treat  eye  socket  fracture 
Treat  eye  socket  fracture 
Treat  mouth  roof  fracture 
Treat  dental  ridge  fracture 
Treat  dental  ndge  fracture 
Treat  lower  jaw  fracture 
Treat  k>wef  jaw  fracture 
Treat  lower  jaw  fracture 
Treat  lower  jaw  fracture 
Treat  lower  jaw  fracture 
Treat  lower  jaw  fracture 
Treat  lower  jaw  fracture 
Treat  lower  jaw  fracture 
Treat  k>wer  jaw  fracture 
Reset  dtskx:ated  jaw 
Reset  disk>cated  jaw 
Repair  diskicated  jaw 
Treat  hyokl  bone  fracture 
Treat  hyoid  bone  fracture 
Interdental  wiring 
Head  surgery  procedure 
Drain  neck/chest  lesion 
Drain  cftest  leskxi 
Bmpsy  of  r>eck/chest 
Remove  lesion,  neck/chest 
Remove  lesion,  neck/chest 


Status/ 
Usage 

Multiple 

Surgery 

Reduction 

Charge 

Charge 
Method- 

Indicator' 

Applies 

ology 

+ 

$9.175  99 

♦ 

$5,42408 

+ 

$9.175  99 

~ 

+ 

$9,17599 

+ 

$9,175.99 

•f 

$9,175.99 

+ 

$9,175.99 

+ 

$9,175  99 

+ 

$9.175  99 

•*• 

$9,175.99 

+ 

$9,175.99 

+ 

$9,175.99 

+ 

$9.17599 

+ 

$9,175.99 

+ 

$9.17599 

•f 

$9.17599 

♦ 

$9,175.99 

+ 

$3,895  61 

+ 

$1.565  03 

+ 

•      $5,424.08 

+ 

$3.89561 

•»• 

$3,89561 
$175.05 
$175.05 
$175.05 

4- 

$5,42408 

+ 

$5,42408 

+ 

$5,42408 

+ 

$7,898.37 

+ 

$3,895.61 

+ 

$5,42408 

+ 

$5.424  08 

+ 

$9,175.99 

+ 

$5,42408 

+ 

$9.17599 

$9.52355 

MDR 

$11,428.26 

MDR 

+ 

$9,175.99 

♦ 

$1,565.03 

+ 

$3,895.61 

♦ 

$9,175  99 

% 

+ 

$9,175.99 

+ 

$5,42408 

+ 

$5.424  08 

+ 

$5.424  08 

+ 

$51472 

♦ 

$1,565.03 

+ 

$3.89561 

+ 

$9.175  99 

+ 

$5.424  08 

+ 

$9,175  99 

+ 

$9,175  99 

+ 

$9,175.99 

+ 

$9.17599 

+ 

$514  72 

■f 

$3,895.61 

+• 

$9,175  99 

. 

♦ 

$1,565.03 

+ 

$1,565.03 

+ 

$3.89561 

+ 

$3,89561 

+ 

$4.352  84 

+ 

$5.016  48 

+ 

$3,75715 

+ 

$4,689  89 

+ 

$4,689  89 

NOTES;  CPT  Codes  ant  descripboos  only  copyriaht  2002  Anwrican  Medical  Association    AH  nghts  reserved    Applicat>)e  FARSrtJFARS  apply 
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CPT 

-^C^CS 

Code 

Otescription 

Status/ 

usage 

Indicator  ' 

Multiple 

Surgery 

Reduction 

Applies 

Charge 

Charge 
Method- 
ology 

2^600 

Partial  femoval  of  nb 

+■ 

$6  283  67 

2  ■  5  ^  J 

Partial  removal  of  'ib 

♦ 

$6  283  67 

2'70C 

Revision  of  "ecu  muscle 

* 

$5  016  48 

2172C 

Revision  of  ieci(  muscle 

«■ 

$5  016  48 

21725 

Revsion  of  necK  muscle 

+ 

$483  36 

2'^42 

Repair  stern,  nuss  *'o  scooe 

* 

$8  872  91 

2'743 

Repair  stemL,m/r.uSS  wscope 

+ 

$8  872  91 

2 '300 

Treatmer-t  of  ''b  fracture 

+ 

$674  08 

21805 

■^•eatnnent  of  'b  'racture 

* 

$7  898  37 

21320 

"■eat  slemur^  "racru'e 

+ 

$674  08 

21899 

MecK  chest  s^rgerv  procedure 

♦ 

$1.565  03 

2 '920 

B'OPS,  soft  'issue  of  DacK 

♦ 

$1  938  68 

2'925 

Biopsy  so^  'jssue  of  ^ack 

*. 

$4  689  89 

2 '  930 

Remove  les.or"   back  c  flanK 

♦ 

$4  539  89 

:'935 

Rennove  "jr^cr   back 

+ 

$4  689  89 

22 '  OC 

Remove  :>an  3f  -^ecK  vertebra 

+ 

$1036741 

22'0' 

Remote  parr   thorax  vertebra 

* 

$10  36741 

.        22 '02 

Remove  par!  lumbar  vertebra 

+ 

$1036741 

22 '03 

Rermove  e«tra  spme  segment 

4. 

$10  367  41 

22305 

TYea!  spire  process  tractLre 

+ 

$674  08 

223': 

Treat  spine  'racture 

♦ 

$674  08 

223'5 

'■eat  spine  fractuie 

♦■ 

$674  08 

22  5C  5 

»/anipuiaticn  of  spne 

*. 

$3,488  02 

22520 

Percul  verfepropiasiv  thor 

+ 

$6  283  67 

2252- 

Percut  verlebfopiastv  'umb 

♦ 

$6  283  67 

22522 

Percut  .erlebropasty  addl 

^ 

$6  283  67 

226'2 

L  jm.bar  spire  'usior 

* 

$10  367  41 

225U 

Sp.ne  fuS'On  exlra  seqmerf 

4. 

$1036741 

22899 

Spine  surcjerv  procedure 

♦ 

$674  08 

22900 

Remove  aboominai  *rali  lesion 

♦■ 

$4  689  89 

22999 

Aboom.en  surgen^  pfoceduie 

♦ 

$4  689  89 

23000 

Remo<3.  of  caioum  deposits 

* 

$3  757  15 

23C20 

Re  ease  shouicer  lOir^t 

» 

$8  872  91 

23030 

Drair  sr'ouioer  lesior- 

♦ 

$4  352  84 

2303' 

D'am  snouioer  bursa 

* 

$4  352  84 

23C35 

Drain  snouiae'  boiTe  lesicn 

* 

$5  016  48 

23O4  0 

Eipioraton,  shoulder  surgery 

+ 

$6  283  67 

23044 

EiC'Oratorv  shoulder  surgerv 

♦ 

$6  283  67 

23065 

Bicps*  sfvou  der  issues 

- 

$3  757  15 

23066 

Biopsy  shoulder  issues 

♦ 

$4  689  89 

2307S 

Remova'  ot  shoulder  lesion 

♦ 

$3  757  15 

23C:-5 

Remc.ai  cf  shoulder  lesicn 

♦ 

$4  689  89 

2307^ 

Remove  tumoi  of  shoulder 

+ 

$4  689  89 

23100 

Biopsy  of  snouiaer  lomt 

* 

$5,016  48 

2310' 

Snouiae'  iomt  surgery 

* 

$6  283  67 

23105 

Rem.cve  shoulder  loml  lining 

+ 

$6  283  67 

23'06 

ncisicn  of  collarbone  lomt 

. 

+• 

$6,283  67 

23-0- 

Explore  t-eat  sncuider  o.r-t 

♦ 

$6,283  67 

23 '20 

-^arlia^  'emoval  collar  bone 

+ 

$8  872  91 

23125 

Remc.ai  o'  ;oi;ar  bone 

+ 

$8  872  91 

2313C 

Remove  sr'OuhJer  bone   part 

+ 

$8,872  91 

23140 

Removal  of  Dcr-,e  esior- 

+ 

$5  016  48 

23'45 

Removal  of  Done  esior 

♦■ 

$6  283  67 

23 '46 

Removal  ot  tx)Pe  eS'On 

<■ 

$6  283  67 

.-  3  •  50 

Removal  of  '-.jmerus  lesion 

♦ 

$6  283  67 

2  3 '.5^ 

'emcvai  of  humerus  lesion 

♦ 

$6  283  67 

23156 

Removal  o'  n^merus  les.on 

♦ 

$6  283  67 

2317C 

f^er'iove  collar  bone  lesion 

♦ 

$6  283  67 

23172 

Remove  shoulder  blaoe  lesmn 

♦ 

$6  283  67 

231^4 

Remove  "'ume'js  lesion 

+ 

$6  283  67 

23'9<J 

Remove  'Qi.ai  bone  lesicr- 

* 

$6  283  67 

2'yi2 

Remove  snouiae'  blade  lescn 

+■ 

$6  283  67 

23-d4 

Rem.ove  n^meius  lesio^ 

♦■ 

$6  283  67 

231  9C' 

Par^si  ■e"' Ova'  o*  scacu^d 

♦ 

$6  283  67 

23'35 

Removd'  of  nead  of  "jmerus 

♦ 

$6  283  67 

2  3  330 

Remove  i^cuide'  fcreKjn  boov 

*■ 

$1  938  68 

NQfTES    CPT  Coces  arc  aescipfions  -~  .  -r;v'gr-'  iZ< 
COT -4  Code*  -opyighr  Amer  car  Der-iat  Associat  on    *  i 

0*?V=   ?r\C    "f  'clti^ 
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OPT/ 

HCPCS 

Code 


23331 

23395 

23397 

23400 

23405 

23406 

23410 

23412 

23415 

23420 

23430 

23440 

23450 

23455 

23460 

23462 

23465 

23466 

23470 

23480 

23485 

23490 

23491 

23500 

23505 

23515 

23520 

23525 

23530 

23532 

23540 

23545 

23550 

23552 

23570 

23575 

23585 

23600 

23605 

23615 

23616 

23620 

23625 

23630 

23650 

23655 

23660 

23665 

23670 

23675 

23680 

23700 

23800 

23802 

23921 

23929 

23930 

23931 

23935 

24000 

24006 

24065 

24066 

24075 

24076 

24077 


Description 


Remove  shoulder  foreign  body 
Muscle  transfer.shoulder/ann 
Muscle  transfers 
Fixation  of  shoulder  t)lade 
Incision  of  tendon  &  muscle 
Incise  tendon(s)  &  muscle(s) 
Repair  rotator  cuff,  acute 
Repair  rotator  cuff,  chronic 
Release  of  shoulder  ligament 
Repair  of  shoulder 
Repair  biceps  tendon 
Remove/transplant  tendon 
Repair  shoulder  capsule 
Repair  shoulder  capsule 
Repair  shoulder  capsule 
Repair  shoulder  capsule 
Repair  shoulder  capsule 
Repair  shoulder  capsule 
Reconstruct  shoulder  joint 
Revision  of  collar  bone 
Revision  of  collar  bone 
Reinforce  clavicle 
Reinforce  shoulder  t>ones 
Treat  clavicle  fracture 
Treat  clavicle  fracture 
Treat  clavicle  fracture 
Treat  clavicle  dislocation 
Treat  clavicle  dislocation 
Treat  clavide  dislocation 
Treat  clavicle  dislocation 
Treat  clavicle  dislocation 
Treat  clavicle  dislocation 
Treat  clavicle  dislocation 
Treat  clavicle  dislocation 
Treat  shoulder  blade  fx 
Treat  shoulder  blade  fx 
Treat  scapula  fracture 
Treat  humerus  fracture 
Treat  humerus  fracture 
Treat  humerus  fracture 
Treat  humerus  fracture 
Treat  humerus  fracture 
Treat  humerus  fracture 
Treat  humerus  fracture 
Treat  shoulder  dislocation 
Treat  shoulder  dislocation 
Treat  shoulder  dislocation 
Treat  dislocation/fracture 
Treat  dislocation/fracture 
Treat  dislocation/fracture 
Treat  dlslocatior^racture 
Fixation  of  shoulder 
Fusion  of  shoulder  joint 
Fusion  of  shoulder  joint 
Amputation  follow-up  surgery 
Shoulder  surgery  procedure 
Drainage  of  arm  lesion 
Drainage  of  arm  bursa 
Drain  arm/elbow  bone  lesion 
Exploratorv  elbow  surgery 
Release  eltx>w  joint 
Blopsv  arm/eltx>w  soft  tissue 
Biopsy  arm/elbow  soft  tissue 
Remove  arm/ett>ow  lesion 
Rerrxjve  arm/elt>ow  lesion 
Remove  tumor  of  arm/elbow 


Status/ 

Usage 

Indicator  ' 


Multiple 

Surgery 

Reduction 

Charge 

Charge 
Method- 

Applies 

ology 

+ 

$4,689  89 

+ 

$8,87291 

+ 

$10,991  87 

+ 

$6,28367 

+ 

$6,28367 

+ 

$6.28367 

+ 

$10991  87 

+ 

$10,991  87 

+ 

$8,872  91 

-♦- 

$10,991  87 

+ 

$10,991  87 

+ 

$10,991.87 

■*- 

$10  991  87 

+ 

$10,991  87 

+• 

$10,991  87 

+ 

$10  991  87 

+ 

$10,991  87 

+ 

$10.99;  87 

■f 

$10.955  28 

+ 

$8,872  91 

+ 

$8,872  91 

+ 

$8,872  91 

+ 

$8,87291 

+ 

$674  08 

+ 

$674  08 

+ 

$7,898  37 

■¥ 

$674  08 

+ 

$674  08 

+ 

$7,89837 

+ 

$7,898  37 

+ 

$674  08 

+ 

$674  08 

+ 

$7,898  37 

+ 

$7,898  37 

•4- 

$674  08 

+ 

$674.08 

+ 

$7,898  37 

+ 

$674  08 

+ 

$67408 

+ 

$7,898  37 

■f 

$7,898  37 

■¥ 

$674  08 

+ 

$674  08 

"■♦• 

$7  89837 

■♦- 

$674  08 

+ 

$3,488  02 

+ 

$7,898  37 

+ 

$674  08 

+ 

$7,898  37 

+ 

$674  08 

+ 

$7,898  37 

+ 

$3  48802 

+ 

$8.87291 

+ 

$8,872  91 

+ 

$1,580  73 

+ 

$674  08 

+ 

$4  352  84 

+ 

$483  36 

+ 

$5.016  48 

+ 

$6,283  67 

+ 

$6,283  67 

-♦■ 

$3,757  15 

+ 

$3,757  15 

+ 

$3,757  15 

+ 

$4,689  89 

+ 

$4,689  89 

NOTES    CPT  Codes  and  descriptions  only  copyngiH  2002  Amencan  Medical  Assoctation    All  nghts  reserved    Applicable  FARS/DFARS  apply 
CDT-4  Codes  copynght  Amencan  Dental  Association    All  nghls  reserved 
'  See  end  of  table 
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CPT 
HCPCS 

Descnption 

StatLS/ 
Usage 

Mulbpte 

Surgery 

Redaction 

Charge 

Charge 
Method- 

Code 

Indicator 

App(«s 

ology 

24100 

Biot3Sy  eJbovx  io«nt  nmra 

+ 

$5  016  48 

2410' 

cxotore/Treat  eltxjvt  lOiot 

+ 

$6  283  67 

24  lo: 

Remove  elbow  lomt  hmnq 

■f 

$6  283  67 

24  ID'S 

ReTTovai  o<  eibov*  txjrsa 

+ 

$5  016  48 

241'3 

Remove  humerus  lesKxi 

* 

$5  016  48 

24115 

Remove/qraft  t>one  lesion 

+ 

$6  283  67 

24116 

ReTiove/qrat  bone  lesion 

-f 

$6  283  67 

24120 

Remove  eitxjw  lesKXi 

♦■ 

$5,016  48 

24125 

Renx)ve/qraf1  bone  les.on 

♦■ 

$6  283  67 

24126 

Remove/qrafi  bone  lesion 

- 

+ 

$6  283  67 

24130 

Removal  0'  lead  of  radiur- 

♦ 

$6  283  67 

24134 

Renxival  of  arrr  bone  lesion 

+ 

$6  283  67 

24136 

Rennove  radius  bone  lesior 

+ 

$6,283  67 

24138 

Remove  eit>ow  Done  lesKx- 

+ 

$6.283  67 

24140 

Parlial  removai  o(  arm  bone 

♦ 

$6  283  67 

24145 

Partial  temovai  of  radius 

♦■ 

$6,283  67 

24147 

Partial  rennovai  of  eilx)w 

^ 

$6  233  67 

24150 

Eirtensive  "humerus  surqery 

♦ 

$10  991  67 

24151 

Extensive  nuniefus  surqe'v 

+ 

$10,991  87 

24152 

Extensive  radius  surqery 

I- 

$10  991  87 

24153 

Extensive  radius  surqerv 

■* 

$10991  87 

24155 

Rernovai  of  eitxjw  lom! 

+ 

$8  872  91 

24160 

Remove  elbow  lomt  imDiant 

♦ 

$6  283  67 

24164 

Remove  radius  head  impiani 

■f 

$6  283  67 

242C0 

Removal  of  arm  'oreiqn  body 

+ 

$1  016  36 

2420- 

Removal  of  arm  foreign  body 

+ 

$3  757  15 

24300 

Manipulate  elbow  w/anesth 

+ 

$3  488  02 

2430' 

Vuscie.tendon  transfer 

■*• 

$6  283  67 

24305 

Arm  tendor  lenqtneninq 

+ 

$6,283  67 

24310 

Revision  o'  arm  lendon 

+ 

$5,016  48 

24320 

Reoair  of  arm  tendor 

4- 

$8,872  91 

2433C 

Revision  of  arm  r^uscies 

■► 

$8  872  91 

•      24331 

Revision  of  arm  muscies 

+ 

$8  872  91 

24332 

I'enoiysis  triceps 

♦ 

$5  016  48 

24340 

Reoa  '  of  biceps  tendon 

> 

$8,872  91 

^       2434- 

Reoaif  arm  lendon/muscie 

*■ 

$8.87291 

24342 

Reoai'  of  ruptured  lendcn 

■♦■ 

$8  872  91 

24343 

Repr  e*tx)w  :at  iqmni  witiss 

■♦■ 

$6  283  67 

24344 

Reconstruct  elbow  lat  nqmnt 

+ 

$8  872  91 

24346 

Repr  elbw  med  -iQrrini  w/Ijssu 

+ 

$6  283  67 

24346 

Reconslruci  elbow  med  iiqmni 

♦ 

$8  872  91 

2435C 

Repair  of  tennis  e'bow 

+ 

$6.283  67 

2435- 

^epa  r  of  'ennis  elbow 

♦ 

$6  283  67 

24352 

Repair  of  lenns  elbow 

+ 

$6  283  67 

24354 

Repar  of  lenp's  ei!x)w 

*■ 

$6  283  67 

24356 

Revision  of  tennis  elbow 

♦■ 

$6.283  67 

24360 

Reconslruct  eltxjw  loint 

* 

$7.626  62 

24  36- 

^9:ors;ruCt  eltx!w  lOmt 

+ 

$10  955  28 

24362 

Reconstruct  elbow  lomt 

+ 

$10  955  28 

24363 

Replace  eitxiw  lOint 

+■ 

$10  955  28 

24365 

Reconst'uct  nead  of  radius 

* 

$7  626  62 

24  366 

Recorst'uct  head  of  'adius 

♦ 

$10.955  28 

24400 

Rev'S.or  of  numerus 

* 

$6.283  67 

244  iQ 

Revision  of  humerus 

4 

$6  283  67 

2442C 

-^eyisicr  of  humerus 

+ 

$887291 

244  3C 

^eca  '  of  ".jmerus 

+ 

$8.872  91 

24435 

•^eca  r  humerus  with  g-aft 

+ 

$8  872  91 

244'C 

ReviSiOn  of  e  bow  .omt 

♦ 

$8.872  91 

24495 

Oecomoressor^  o*  'orearm 

>- 

$6,283  67 

24498 

^eirfo'ce  -ume'us 

■*■ 

$8  872  91 

24  500 

'■eai  -jmecus  ''aclure 

♦ 

$674  08 

24S05 

*'eat  h^r^erus  '-acture 

♦ 

$674  08 

24515 

T-eal  humerus  fracture 

♦ 

$7  898  37 

24516 

T'ea"  numerjs  frac'ure 

■♦ 

$7  898  37 

24  5  3C 

treat  "^umerus  'lacture 

♦ 

$674  08 

24535 

^■ea*  -^ume'us  ''aC-re 

+■ 

$674  08 

NOTES    CPT  Codes  and  descrpt.on; 
00^-4  Co<}es  copyright  Ameoca.T  Derra  Ass 

S«e  er'<3  ?'  '3C  e 
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CPT/ 

Status/ 

Multiple 

Surgery 

Reduction 

Charge 

HCPCS 

Oescnption 

Usage 

Charge 

Method- 

Code 

- 

Indicator  ^ 

1    ^^^\^^^\^*r\^' 

Applies 

ology 

24538 

Treat  humerus  fracture 

+ 

$7.89837 

24545 

Treat  hunneais  fracture 

+ 

$7,898  37 

24546 

Treat  humerus  fracture 

+ 

$7,898  37 

24560 

Treat  humerus  fracture 

+ 

$674  08 

24565 

Treat  humerus  fracture 

+ 

$67408 

24566 

Treat  humerus  fracture 

+ 

$7  89837 

24575 

Treat  humerus  fracture 

+ 

$7,898  37 

24576 

Treat  humerus  fracture 

■t- 

$674  08 

24577 

Treat  humerus  fracture 

+ 

$674.08 

24579 

Treat  humerus  fracture 

+ 

$7,898.37 

24582 

Treat  humerus  fracture 

+ 

$7,898  37 

24586 

Treat  eK>ow  fracture 

+ 

$7,898  37 

24587 

Treat  etoow  fracture 

+ 

$7,898.37 

24600 

Treat  elbow  dislocation 

* 

$674  08 

24605 

Treat  elt>ow  dislocation 

+ 

$3,488  02 

24615 

Treat  elbow  dislocation 

+ 

$7.89837 

24620 

Treat  elt>ow  fracture 

* 

$674  08 

— 

24635 

Treat  eR>ow  fracture 

+ 

$7,898  37 

' 

24640 

Treat  elbow  dislocation 

♦ 

$674  08 

24650 

Treat  radius  fracture 

+ 

$674  08 

— 

24655 

Treat  radius  fracture 

+ 

$674  08 

. 

24665 

Treat  radius  fracture 

+ 

$7.89837 

24666 

Treat  radius  fracture 

+ 

$7  89837 

24670 

Treat  ulnar  fracture 

+ 

$674.08 

24675 

Treat  ulrtar  fracture 

+ 

$67408 

24685 

Treat  ulnar  fracture 

+ 

$7,89837 

24800 

Fusion  of  elbow  joint 

+ 

$8,872  91 

24802 

Fusion/graft  of  elbow  joint 

+ 

$8.87291 

24925 

Amputation  follow-up  surgery 

+ 

$5,016  48 

24935 

Revision  of  amputation 

+ 

$10  991  87 

24999 

Upper  arm/elbow  surgery 

+ 

$674  08 

25000 

Incision  of  tendon  sheath 

+ 

$5.016  48 

25001 

Incise  flexor  carpi  radialis 

+ 

$5.016  48 

25020 

Decompress  forearm  1  space 

-f 

$5.016  48 

25023 

Decompress  forearm  1  space 

+ 

$6.283  67 

25024 

Decompress  forearm  2  spaces 

+ 

$6.28367 

25025 

Decompress  forarm  2  spaces 

+ 

$6.28367 

25028 

Drainafle  of  forearm  lesion 

+ 

$5  016  48 

25031 

Drainane  of  forearm  bursa 

■f 

$5.01648 

25035 

Treat  forearm  bone  lesion 

+ 

$5.016  48 

25040 

Explore/treat  wrist  joint                    ' 

+ 

$6.283  67 

25065 

Biopsy  forearm  soft  tissues 

+ 

$3,757  15 

25066 

Biopsy  forearm  soft  tissues 

+ 

$4,689  69 

25075 

Removel  forearm  lesion  subcu 

+ 

$3,757  15 

25076 

Removel  forearm  lesion  deep 

+ 

$4,689  89 

25077 

Remove  tumor,  forearm/wrist 

+ 

$4,689  89 

25085 

Incision  of  wrist  capsule 

+ 

$5.016  48 

- 

25100 

Biopsy  of  wrist  joint 

+ 

$5,016  48 

25101 

Explore/treat  wnst  joint 

+ 

$6,283  67 

25105 

Renu)ve  wrist  joint  lining 

+ 

$6,283  67 

25107 

Renoove  wrist  joint  cartilage 

+ 

$6,283  67 

25110 

Remove  wrist  tendon  lesion 

+ 

$5.016  48 

J 

25111 

Remove  wnst  tendon  lesion 

♦ 

$3.822  45 

25112 

Reremove  wrist  tendon  lesion 

+ 

$3  82245 

' 

25115 

Remove  wrist/forearm  lesion 

+ 

$5.01648 

25116 

Remove  wrlst/foream  lesion 

4- 

$5,016  48 

25118 

Excise  wrist  tendon  sheath 

f 

$6.28367 

25119 

Partial  removal  of  ulna 

+ 

$6,283  67 

25120 

Removal  of  forearm  lesion 

+ 

$6.283  67 

25125 

Remove/graft  forearm  lesion 

+ 

$6  283  67 

25126 

ReniKJve/graft  foreamn  lesion 

+ 

$6  283  67 

25130 

Removal  of  wrist  lesion 

+ 

$6,283  67 

25135 

Remove  &  graft  wmst  lesion 

■*■ 

$6.283  67 
$6.283  67 

25136 

Renrtove  &  graft  wrist  lesion 

+ 

'" 

25145 

Remove  forearm  bone  lesion 

+ 

$6,283  67 

25150 

Partial  removal  of  ulna                                          1 

+ 

$6  283  67 

NOTES.  CPT  Codes  and  descnpbons  only  copyright  2002  Amencan  Medical  Associatran    All  nghts  reserved    Applicable  FARS/DFARS  a 

pply 

COT-4  Codes  copyright  American  Dental  Assocwlion.  All  nghts  reserved 

'  See  end  of  tat>le 
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CPT/ 

HCPCS 

Descnptioo 

Status. 
Usage 

Multiple 

Surgery 

Reduction 

Charge 

Charge 
Method- 

Code 

Indicator 

Applies 

ology 

2515' 

Partial  removal  of  ladius 

> 

$6  283  67 

25170 

Extensive  forearm  suroery 

+ 

$10  991  87 

25210 

Rennoval  of  *risl  bone 

* 

$6  126  90 

25215 

Rernovai  of  wnst  Dones 

+ 

$6  126  90 

25230 

Partial  removal  of  radius 

+ 

$6,283  67 

25240 

Partial  removal  of  ulna 

+ 

$6,283  67 

25248 

Remove  fofeamn  forexjn  bodv 

4- 

$5,016  48 

25250 

Removal  of  wrist  prosthesis 

4- 

$6,283  67 

25251 

Removal  of  wnst  prosthesis 

* 

$6  283  67 

25259 

Manipulate  wnst  w/anesthes 

4- 

$674  08 

25260 

Repair  forearm  tendon/muscle 

4 

$6,283  67 

25263 

Repair  forearm  tendon/muscle 

♦ 

$6,283  67 

25265 

Repair  foreewm  tendonymuscle 

+ 

$6,283  67 

25270 

Repair  forearm  tendon/muscle 

+ 

$6,283  67 

25272 

Repa«f  forearm  tendon/muscle 

+ 

$6  283  67 

25274 

Repair  forearm  tendon/musde 

+ 

$6  283  67 

25275 

Repair  forearm  tendon  sheath 

+ 

$6  283  67 

25280 

Revise  wnst/forearm  tendon 

+ 

$6,283  67 

25290 

incise  wnst/foreann  tendon 

+ 

$6  283  67 

25295 

Release  wnst/forearm  tendon 

+ 

$5  016  48 

25300 

Fusioo  of  tendons  at  wrist 

+ 

$6  283  67 

2530' 

Fusion  of  tendons  at  wnst 

♦ 

$6  283  67 

25310 

Transplant  forearm  tendon 

+ 

$8.87291 

25312 

Transplant  forearm  tendon 

+ 

$8  872  91 

25315 

Revise  patsy  hand  tendon(s) 

♦ 

$8,872  91 

25316 

Revise  palsy  hand  tefidon(s) 

+ 

$8,872  91 

25320 

Repair/revise  wnst  lomt 

+ 

$8  872  91 

25332 

Revise  wrist  lomt 

* 

$7,626  62 

25335 

Realignment  of  hand 

■»• 

$8  872  91 

25337 

Reconstruct  ulna/radtoulnar 

+ 

$8,872  91 

25350 

Revision  of  radius 

4 

$8.872  91 

25355 

Revision  of  radius 

+ 

$8,872  91 

25360 

Revision  of  ulna 

+ 

$6.28367 

25365 

Revise  radius  4  ulna 

+ 

$6,283  67 

25370 

Revise  radius  or  ulna 

+ 

$8,87291 

25375 

Revise  radius  &  ulna 

+ 

$8  872  91 

25390 

Shorten  rac*ius  or  ulna 

+ 

$6  283  57 

2539' 

Lenflthen  radius  or  ulna 

+ 

$8  872  91 

25392 

Shorten  radius  &  ulna 

+ 

$6  283  67 

25393 

Lengthen  radius  4  ulna 

+ 

$8  872  91 

25394 

Repair  carpal  Done  shorten 

+ 

$3  822  45 

254  OC 

Repair  radius  or  ulna 

+ 

$6  283  67 

25405 

Repair/graft  radius  or  ulna 

+ 

$6  283  67 

25415 

Repair  radius  &  ulna 

+ 

$6  283  67 

25420 

Repair/qraft  radius  &  ulna 

+ 

$8  872  91 

25425 

Repair/qraft  radius  or  ulna 

+ 

$8  872  91 

25426 

Repair/graft  radius  4  ulna 

-f 

$8  872  91 

25430 

Vase  qrafi  into  carpal  Done 

+ 

$6  126  90 

2543' 

Repair  nonunion  carpal  Done 

-f 

$6  126  90 

25440 

Repair/graft  wnst  Done 

+ 

$8  872  91 

2644' 

Reconstruct  wrist  loint 

+ 

$10  955  28 

25442 

Reconstruci  wrist  lOint 

+ 

$10,955  28 

25443 

Reconstruct  wnst  icint 

■f 

$10,955  28 

25444 

Reconstruct  wnst  lOint 

+ 

$10,955  28 

25445 

Reconstnjct  wrist  lOint 

+ 

$10,955  28 

25446 

Wnst  replacement 

4 

$10,955  28 

25447 

Reoair  wnst  lomtis) 

+ 

$7  626  62 

25449 

Remove  wnst  lomt  implant 

+ 

$7  626  62 

25450 

Revision  of  wnst  lomt 

+ 

$8  872  91 

25455 

Revision  of  wnst  lOint 

+ 

$8  872  91 

25490 

Reinforce  'adius 

+ 

$8,872  91 

25491 

Reinforce  ji"a 

+ 

$8,872  91 

25492 

Re  nforce  radius  and  uina 

+ 

$8  872  91 

25500 

Treat  fracture  of  radius 

4 

$674  08 

25505 

Treat  fracture  of  radius 

4 

$674  08 

255'5 

'■eat  ^acture  o'  ^adius 

+ 

$7  898  37 

NOTFS    CPT  Cides  and  descr,p'on5  ciriy  copv'ig-t  ?X?  Ame'i.-ji  Meoica'  Assooatior    All  rights  rese  ved    Applicable  FARS/DFARS  apply 
CD'r-4  CoGes  cooyng'Tt  American  Den'a'  Association     All  '  ^,h*s   eser^ec 
'  S««  er>d  of  lace 
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OPT/ 

HCPCS 

Code 


25520 

25525 

25526 

25530 

25535 

25545 

25560 

25565 

25574 

25575 

25600 

25605 

25611 

25620 

25622 

25624 

25628 

25630 

25635 

25645 

25650 

25651 

25652 

25660 

25670 

25671 

25675 

25676 

25680 

25685 

25690 

25695 

25800 

25805 

25810 

25820 

25825 

25830 

25907 

25922 

25929 

25999 

26010 

26011 

26020 

26025 

26030 

26034 

26035 

26037 

26040 

26045 

26055 

26060 

26070 

28075 

26080 

26100 

26105 

26110 

26115 

26116 

26117 

26121 

26123 

26125 


Description 


Treat  fracture  of  radius 
Treat  fracture  of  radius 
Treat  fracture  of  radius 
Treat  fracture  of  ulrui 
Treat  fracture  of  ulrta 
Treat  fracture  of  ulna 
Treat  fracture  radius  &  ulna 
Treat  fracture  radius  &  ulna 
Treat  fracture  radius  &  ulna 
Treat  fracture  radius/ulna 
Treat  fracture  radius/ulna 
Treat  fracture  radius/ulna 
Treat  fracture  radius/ulna 
Treat  fracture  radius/ulna 
Treat  wrist  borte  fracture 
Treat  wrist  bone  fracture 
Treat  wrist  bone  fracture 
Treat  wrist  bone  fracture 
Treat  wrist  bone  fracture 
Treat  wrist  tXKie  fracture 
Treat  wrist  bone  fracture 
Pin  ulnar  styiotd  fracture 
Treat  fracture  ulnar  styloid 
Treat  wrist  dislocation 
Treat  wrist  dislocation 
Pin  radioulnar  dislocation 
Treat  wrist  dislocation 
Treat  wrist  dislocation 
Treat  wrist  fracture 
Treat  wrist  fracture 
Treat  wrist  dislocation 
Treat  wrist  dislocation 
Fusion  of  wrist  joint 
Fusion/graft  of  wrist  joint 
Fusion/graft  of  wrist  joint 
Fusion  of  hand  tx>nes 
Fuse  hand  t>or>es  with  graft 
Fusion,  radioulnar  jnt/ulna 
Amputation  follow-up  surgery 
Amputate  hand  at  wrist 
Amputation  foWow-up  surgery 
Forearm  or  wrist  surgery 
Drainage  of  finger  abscess 
Drainage  of  finger  abscess 
Drain  hand  tendon  sheath 
Drainage  of  palm  bursa 
Drainage  of  palm  bursa(s) 
Treat  hand  bone  lesion 
Decompress  fingers/hand 
Decompress  fingers/hand 
Release  palm  contracture 
Release  palm  contracture 
Incise  finger  tendon  sheath 
Incision  of  finger  tendon 
ExploreAreat  hand  joint 
Explore/treat  finger  joint 
Explore/treat  finger  joint 
Biopsy  hand  loint  lining 
Biopsy  finger  joint  lining 
Biopsy  finger  joint  lining 
Removel  hand  lesion  subcut 
Removel  hand  lesion,  deep 
Remove  tumor,  hand/finger 
Release  palm  contracture 
Release  palm  contracture 
Release  palm  contracture 


SUtus/ 

Usage 

Indicator ' 


Multiple 

Surgery 

Reduction 

Applies 


Charge 


Charge 
Method- 
ology 


NOTES    CPT  Codes  and  descriptions  only  copyngW  2002  American  Medical  Association 
CDT-4  Codes  copyright  American  Dental  AssociaJion    All  rights  reserved 
'  See  end  of  tat>le. 


$674  08 
$7  898  37 
$7,89837 
$674  08 
$674  08 
$7  89837 
$674.08 
$674  08 
$7.89837 
$7,898.37 
$674  08 
$674  08 
$7,89837 
$7,898  37 
$674  08 
+         $674  08 
♦        $789837 
$674  08 
$674  08 
$7,898  37 
$674  08 
$7  898,37 
$7.89837 
$67408 
$7,89837 
$7,898.37 
$674  08 
$7.89837 
$67408 
$7.89837 
$674  08 
$7.89837 
$8.87291 
$8.67291 
$8,872  91 
$3,822  45 
$6,126.90 
$8,87291 
$5.01648 
$5.016  48 
$4.104  63 
$67408 
$483  36 
$2,701  58 
+        $3,82245 
+        $3,822.45 
$3,822.45 
$3  822  45 
$3,82245 
+        $3,822  45 
+        $6,126  90 
+        $6.126  90 
$3,82245 
$3,82245 
$3,82245 
$3,822  45 
$3  822  45 
$3,822  45 
$3  822  45 
$3,822  45 
$4  689  89 
$4  68989 
$4,689  89 
$6  126  90 
$6,126  90 
$6  126  90 


All  nghts  reserved    AppiicaWe  FARS^FARS  apply 


¥7_J I      1» i_x /T7_I 


KT_       -1  n-1    /  T"! 


r~t.n*nU^.    o      nnrtr}  /M^*i^^<. 


KCn-1'7 


56916 


Federal  Register/ Vol.  68,  No.  191 /Thursday,  October  2,  2003/Notices 


TABLE  F 


OUTPATIENT  FACILITY  NATIONWIDE  CHARGES  BY  CPT/HCPCS  CODE 
PAGE  15  OF  78 


CPT' 

HCPCS 

Code 


'6130 

26135 

26140 

26145 

26160 

26170 

26180 

26185 

26200 

26205 

26210 

26215 

26230 

26235 

26236 

26250 

26255 

26260 

26261 

26262 

26320 

26340 

26350 

26352 

26356 

26357 

26358 

26370 

26372 

26373 

26390 

26392 

26410 

26412 

26415 

26416 

26418 

26420 

26426 

26428 

26432 

26433 

26434 

26437 

26440 

26442 

26445 

26449 

26450 

26455 

26460 

26471 

26474 

26476 

26477 

26478 

26479 

26480 

26483 

26486 

26489 

26490 

26492 

26494 

26496 

26497 


Descnption 


Remove  wnst  lomt  hnin<5 
Revise  ftnqef  lOinl  each 
Revise  finoer  loint.  each 
Tendon  exciS4ori.  palmrfinqer 
Remove  tendon  s^eath  lesion 
Removal  of  palm  tendon  seen 
Removal  of  finqef  tendon 
Remove  finqer  bone 
Remove  hand  bone  lesion 
Remove/Qraft  bone  lesion 
Removal  of  finger  lesion 
Remove/qraft  finger  lesion 
Partial  removal  of  hand  bone 
Partial  removal,  finqer  bone 
Partial  removal,  finqec  tiooe 
Extensive  hand  SLirqery 
Extensive  hand  surqerv 
Extensive  finqer  surqerv 
Extensive  finger  surgery 
Partial  removal  of  finqer 
Removal  of  implant  from  hand 
ManitHJtafe  finger  wiianesth 
Repair  finger/hand  tendon 
Repair/g'aft  hand  tender 
Repair  ftnger.'hand  tendon 
Repair  finger/hand  tendon 
Repair/qraft  hand  tendon 
Repair  finger/hand  tervJon 
Repair/graft  hand  tendon 
Repair  finqer/hand  tendon 
Revise  hand.'finqer  tendon 
Repair/graft  hand  tendon 
Repair  hand  tendon 
Repair/graft  hand  tendon 
Excision,  hand/fioqer  tendon 
Graft  hand  or  finger  tendon 
Repair  finger  tendon 
Repair/qraft  finqer  tendon 
Repair  ftnqer/Tiand  terxlon 
Repair/graft  finqer  tendon 
Repair  finqer  tendon 
Repair  finqer  tendon 
Repair/graft  finqer  tendon 
Realiqnrnent  of  tendons 
Release  oalru/finger  tendon 
Release  palm  &  finger  tendon 
Release  hand/finger  tendon 
Release  forearm/hand  tendon 
InciSKjn  of  palm  tendon 
incision  of  finqer  tendon 
lr>cise  hand*nqer  tendon 
Fusion  of  fmqer  tendons 
Fusion  of  finqer  tendor ,, 
Tendon  lengthening 
Tendor  shortenmq 
LengthenirKj  of  hanc;  tendon 
Shoreninq  of  hand  tendon 
Transplant  hand  tendon 
Transplant/qraft  hand  tendon 
Transplant  palm  tendon 
Transplant/qraft  patm  tendon 
Revise  thumb  tendon 
Tendon  transfer  with  graft 
Hand  tendon/muscle  transfer 
Revise  thumb  tendon 
Finqer  tendon  transfer 


Status/ 

Usage 

Indicator 


Multiple 

Surgery 

Reduction 

Applies 


Charge 


$3,822  45 
$6,126  90 
$3,822  45 
$3,82245 
$3,822  45 
$3,822  45 
$3  822  45 
$3,822  45 
$3  82245 
$6,126  90 
$3,822  45 
$3,822  45 
$3,82245 
$3  822  45 
$3,82245 
$3,822  45 
$G.126  90 
$3,822  45 
$3.82245 
$3,822  45 
$3,757  15 
$67408 
$6,12690 
$6,126  90 
$6,126  90 
$6,126  90 
$6,126  90 
$6,126  90 
$6,126  90 
$6,126  90 
$6,126  90 
$6,126  90 
$3,82245 
$6,126  90 
$6,126  90 
$6.126  90 
$3  822  45 
$6.126  90 
$6.126  90 
$6,126  90 
$3,822  45 
$3,822  45 
$6,126  90 
$3,822  45 
$3,82245 
$6  126  90 
$3,822  45 
$6,12690 
$3,822  45 
$3,82245 
$3,822  45 
$3.82245 
$3,822  45 
$3,822  45 
$3,822  45 
$3,822.45 
$3,82245 
$6.126  90 
$6.126  90 
$6.126  90 
$6,126  90 
$6.126  90 
$6  126  90 
$6,126  90 
$6,126  90 
$6.126  90 


Charge 
Method- 
ology 


NOTES    CPT  Codes  ana  aescnptions  orly  copynqni  2002  A.-^efcan  M«ciicai  Association    All  nghts  reserveo    Applicable  FARS/OFARS  apply. 
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CRT/ 

HCPCS 

Code 


26496 

26499 

26500 

26502 

26504 

26508 

26510 

26516 

26517 

26518 

26520 

26525 

26530 

26531 

26535 

26536 

26540 

26541 

26542 

26545 

26546 

26548 

26550 

26555 

26560 

26561 

26562 

26565 

26567 

26568 

26580 

26587 

26590 

26591 

26593 

26596 

26600 

26605 

28607 

26608 

26615 

26641 

26645 

26650 

26665 

26670 

26675 

26676 

26685 

26686 

26700 

26705 

26706 

26715 

26720 

26725 

26727 

26735 

26740 

26742 

26746 

26750 

26755 

26756 

26765 

26770 


Description 


FinRer  tendon  transfer 
Revision  of  finger 
Hand  tendon  reconstruction 
Hand  tendon  reconstruction 
Hand  tendon  reconstruction 
Release  thumb  contracture 
Tbunfb  tefKkKi  transfer 
Fusion  of  knuckle  joint 
Fusion  of  knuckle  joints 
Fusion  of  knuckle  joints 
Release  knuckle  contracture 
Release  finger  contracture 
Revise  knuckle  joint 
Revise  knuckle  with  implant 
Revise  finger  joint 
Revise/impiant  finger  joint 
Repair  hand  joint 
Repair  hand  joint  with  graft 
Repair  hand  joint  with  graft 
Reconstruct  finger  joint 
Repair  nonunion  hand 
Reconstruct  finger  joint 
Construct  thumb  replacement 
Positkmal  changeof  finger 
Repair  of  web  finger 
Repair  of  wwb  finger 
Repair  of  web  finger 
Correct  metacarpal  flaw 
Correct  finger  defomiitv 
Lengthen  metacarpal/finger 
Repair  hand  deformitv 
Reconstruct  extra  finger 
Repair  finger  deformity 
Repair  muscles  of  hand 
Release  muscles  of  hand 
Excision  constricting  tissue 
Treat  metacarpal  fracture- 
Treat  metacarpal  fracture 
Treat  metacarpal  fracture 
Treat  metacarpal  fracture 
Treat  metacarpal  fracture 
Treat  thumb  distocation 
Treat  thumb  fracture 
Treat  thumb  fracture        ^ 
Treat  thumb  fracture 
Treat  hand  diskxatlon 
Treat  hand  distocation 
Pin  hand  diskx:at)on 
Treat  hand  disk>cation 
Treat  hand  diskxation 
Treat  kruickle  dislocation 
Treat  knuckle  dislocation 
Pin  knuckle  diskx;ation 
Treat  knuckle  dislocatk>n 
Treat  finger  fracture,  each 
Treat  finger  fracture,  each 
Treat  finger  frachjre.  each 
Treat  finger  fracture,  each 
Treat  finger  fracture,  each 
Treat  finger  fracture,  each 
Treat  finger  fracture,  each 
Treat  finger  fracture,  each 
Treat  finger  fracture,  each 
Pin  finger  fracture,  each 
Treat  finger  fracture,  each 
Treat  linger  dislocation 


Status/ 
Usage 

Multiple 

Surgery 

Reduction 

Charge 

Charge 
Method- 

Indicator ' 

Applies 

ology 

+ 

$6.126  90 

+ 

$6.126  90 

+ 

$3.82245 

+ 

$6.126  90 

+ 

$6,126.90 

+ 

$3,822  45 

+ 

$6,126.90 

+ 

$6.126  90 

+ 

$6.126  90 

♦ 

$6.126  90 

+ 

$3,822  45 

* 

$3,822.45 

+ 

$7,626.62 

+ 

$10,955  28 

+ 

$7,626  62 

+ 

$10,95528 

+ 

$3,822  45 

+ 

$6,126  90 

♦ 

$3.82245 

+ 

$6.126  90 

+ 

$6,126.90 

+ 

$6.126  90 

+ 

$6,126.90 

♦ 

$6,126.90 

+ 

$3,822.45 

+ 

$6,126.90 

+ 

$6.126  90 

+ 

$6.126  90 

+ 

$6,126.90 

♦ 

$6,126.90 

+ 

$6,126  90 

+ 

$3,822  45 

♦ 

$6,126.90 

+ 

$6,126  90 

+ 

$3.82245 

+ 

$6.126  90 

+ 

$674.08 

+ 

$674.08 

+ 

$674  08 

■f 

$7.89837 

♦ 

$7,89837 

+ 

$674  08 

+ 

$674  08 

+ 

$7.89837 

+ 

$7,89837 

+ 

$67408 

+ 

$67408 

+ 

$7,898.37 

+ 

$7,89837 

+ 

$7.89837 

+ 

$674  08 

+ 

$67408 

+ 

$674  08 

+ 

$7,898  37 

+ 

$674  08 

+ 

$67408 

+ 

$7,898.37 

+ 

$7.89837 

+ 

$674  08 

+ 

$674  08 

+ 

$7,898  37 

+ 

$674  08 

+ 

$674  08 

+ 

$7,89837 

+ 

$7,898  37 

+ 

$674  08 

hJOTES    CPT  Codes  and  descriptions  only  copynght  2002  American  Medical  AssocatKjn    All  nghts  reserved    ApplKrable  FARS/DFARS  apply 
CDT-4  Codes  copyright  American  Dental  Associalion    All  rights  reserved 
'  S«e  end  of  table 
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CPT/ 

Status/ 

Multiple 

Surgery 

Reduction 

Charge 

HCPCS 

Description 

Usage 

Charge 

Method- 

Code 

Indicator 

Applies 

ology 

26775 

Treat  firyjef  dislocation 

+ 

$3,488  02 

26776 

Pin  finqef  dislocation 

♦ 

$7,898  37 

26785 

Treat  finger  disJocatior 

+ 

$7.898  37 

26820 

Ttiumb  fusion  with  graft 

* 

$6  126  90 

26841 

Fusion  o<  thumb 

4- 

$6  126  90 

26842 

Thumb  fusion  with  graft 

+■ 

$6,126  90 

26843 

Fusion  of  hand  lOint 

+ 

$6,126  90 

26844 

Fusion/grafi  of  hand  icmt 

+ 

$6  126  90 

25850 

FuSKMi  of  knuckle 

+ 

$6,126  90 

26852 

Fusion  of  Knuckle  with  graft 

+ 

$6.126  90 

26860 

Fusion  of  Tinger  /oinf 

♦ 

$6,126  90 

26861 

Fusion  of  finger  ml  add-on 

$6  126  90 

26862 

Fusion/graft  of  finqer  lotnt 

+■ 

$6  126  90 

26863 

Fuse/qraf(  added  loint 

+ 

$6,126  90 

26910 

Amocitale  metacarpal  bone 

+ 

$6,126  90 

26951 

Amputation  of  finger/thumb 

♦ 

$3,822  45 

26952 

Amputation  of  finqer/thumb 

+ 

$3  822  45 

26989 

Hand/finger  surgery 

+■ 

$674  08 

26990 

Drainage  of  pelvis  lesion 

+ 

$5,016  48 

26991 

Drainage  of  pelvis  bursa 

+ 

$5,01648 

27000 

Incision  of  hip  tendon 

+ 

$501648 

27001 

incision  of  hip  tendon 

+■ 

$6  283  67 

27003 

Irvrision  of  hip  tendon 

+■ 

$6,28367 

27033 

Exploration  of  hip  lomt 

+ 

$8,87291 

27035 

Denervation  of  hip  (oint 

+ 

$10,991  87 

27040 

Biopsy  of  soft  tissues 

+ 

$3,757  15 

27041 

Biopsy  of  soft  tissues 

+ 

$4,689  89 

27047 

Remove  hip/peivis  lesion 

+ 

$4,689  89 

27048 

Remove  hip/pelvis  lesion 

+ 

$4,689.89 

27049 

Remove  tumor  hip/pelvis 

*■ 

$4.689  89 

27050 

Biopsy  of  sacroiliac  lOint 

+ 

$5.01648 

27052 

Biopsy  of  hip  lomt 

+ 

$5.016  48 

27060 

Removal  of  ischial  bursa 

+ 

$5.016  48 

27062 

Remove  femur  lesion/bursa 

+ 

$5.016  48 

27065 

Removal  of  hip  bone  lesion 

♦ 

$5  016  48 

27066 

Removal  of  hip  bone  lesion 

+ 

$6,283  67 

27067 

Renove/graft  hip  bone  lesion 

* 

+ 

$6,28367 

27080 

Removal  of  tail  bone 

* 

$6  283  67 

27086 

Remove  hip  foreign  body 

+ 

$1.938  68 

27087 

Remove  hip  foreign  body 

+ 

$5  016  48 

27097 

Revision  of  hip  tendon 

+ 

$6,283  67 

27098 

Transfer  tendon  to  pelvis 

+ 

$6,283  67 

27100 

Transfer  oi'  abdominal  muscle 

+■ 

$8,872  91 

27105 

Transfer  of  spinal  muscle 

♦ 

$8.872  91 

27110 

Transfer  of  iliopsoas  muscle 

+ 

$8,87291 

27111 

Transfer  of  iliopsoas  muscle 

+ 

$8,872  91 

27193 

Treat  pelvic  ring  fracture 

+ 

$674  08 

27194 

Treat  pelvic  ring  fracture 

4- 

$3  488  02 

27200 

Treat  tail  bone  fracture 

+ 

$674  08 

27202 

Treat  tail  bone  fracture 

+ 

$7  698  37 

27216 

Treat  pelvic  ring  fracture 

+ 

$6,283  67 

27220 

Treat  hip  socKet  fracture 

+ 

$674  08 

27230 

Treat  triKjh  fracture 

+ 

$674  08 

27235 

Treat  thigh  fracture 

+ 

$6  283  67 

27238 

Treat  thigh  fracture 

+ 

$674  08 

27246 

Treat  thigh  fracture 

+ 

$67408 

27250 

Treat  hip  dislocation 

+ 

$674  08 

27252 

Treat  hip  dislocation 

+ 

$3,488  02 

27256 

Treat  hip  dislocation 

* 

$674  08 

27257 

Treat  hip  dislocation 

+ 

$3  488  02 

27265 

Treat  hip  dislocation 

+ 

$674  08 

27266 

Treat  hip  dislocation 

+ 

$3  488  02 

27275 

Manipulation  of  hip  pint 

+ 

$3,488  02 

27299 

Petvis/hip  lOint  surgery 

+ 

$674  08 

27301 

Oram  thigti/knee  lesion 

+ 

$4  352e4 

27305 

Incise  IhKjh  tendon  &  fascia 

+ 

$5.016  48 

NOTES    CPT  CcxJes  and  descriptions  only  copyngni  2002  American  Medical  Assooatior    M  rignis  reserved    AppticaDle  FARS/DFARS  apply 
CDT-4  Cooes  copyright  Amencar  Denial  Association    AJ!  rights  reserv«o 
'  See  end  of  table 
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CPT/ 

HCPCS 

Codfl 


27306 

27307 

27310 

27315 

27320 

27323 

27324 

27327 

27328 

27329 

27330 

27331 

27332 

27333 

27334 

27335 

27340 

27345 

27347 

27350 

27355 

27356 

27357 

27358 

27360 

27372 

27380 

27381 

27385 

27388 

27390 

27391 

27392 

27393 

27394 

27395 

27396 

27397 

27400 

27403 

27405 

27407 

27409 

27418 

27420 

27422 

27424 

27425 

27427 

27428 

27429 

27430 

27435 

27437 

27438 

27440 

27441 

27442 

27443 

27446 

27447 

27496 

27497 

27498 

27499 

27500 


Description 


Incision  of  ttiigh  tendon 
Incision  of  thigh  ten<ion$ 
Explocation  of  itnee  joint 
Partial  removal,  thigh  nerve 
Partial  removal,  thigh  nerve 
Biopsy,  thigh  soft  tissues 
Biopsy,  thigh  soft  tissues 
Removal  of  thigh  lesion 
ReiTMJval  of  thigh  lesion 
Remove  tumor,  thigh/knee 
Biopsy,  knee  ioint  lining 
Expk>reAreat  knee  joint 
Removal  of  knee  cartilage 
Removal  of  knee  cartilage 
Remove  knee  joint  lining 
Remove  knee  joint  Mniog 
Removal  of  kneecap  bursa 
Removal  of  knee  cyst 
Remove  knee  cyst 
Removal  of  kneecap 
Remove  femur  lesion 
Remove  femur  lesion/graft 
Ren«ove  femur  lesiort/graft 
Remove  femur  lesiort/fixation 
Partial  removal,  leg  bone(s) 
Removal  of  foreign  txxly 
Repair  of  kneecap  tendon 
Repair/graft  kneecap  tendon 
Repair  of  thigh  muscle 
Repair/graft  of  thigh  muscle 
Incision  of  thigh  tendon 
Incision  of  thigh  tendons 
Incision  of  thigh  tendons 
Lengthening  of  thigh  tendon 
Lengthening  of  thigh  tendons 
Lengttiening  of  thigh  tendons 
Transplant  of  thigh  tendon 
Transplants  of  thigh  tendons 
Revise  thigh  muscies/lendons 
Repair  of  knee  cartilage 
Repair  of  knee  ligament 
Repair  of  knee  ligament 
Repair  of  knee  ligaments 
Repair  degenerated  kneecap 
Revision  of  unstable  kneecap 
Reviskm  of  unstable  kneecap 
Reviswn/removal  of  kneecap 
Lat  retinacular  release  open 
Recortstruction,  knee 
Reconstruction,  knee 
Reconstruction,  knee 
Revision  of  thigh  muscles 
Incision  of  knee  joint 
Revise  kneecap 
Revise  kneecap  with  implant 
Revision  of  knee  joint 
Revision  of  knee  joint 
Revision  of  knee  joint 
Revision  of  knee  joint 
Revision  of  knee  joint 
Total  knee  arthroplasty 
I}ecompression  of  thigh/knee 
Decompression  of  thigh/knee 
Decompression  of  thigh/knee 
Decompression  of  thigh/knee 
Treatment  of  thigh  fracture 


Status/ 

Usage 

lndk»tor ' 


Multiple 

Surgery 

Reduction 

Applies 


T 


Charge 


Charge 
Method- 
ology 


NOTES    CPT  Codes  and  <le»cnpOoos  only  copyright  2002  Amencan  Me*cai  Association 
CDT-4  Codes  copynflht  American  Dental  Association    All  nghts  reserved. 
'  S«e  end  of  table. 


$5,01648 
$5.01648 
+  $6.28367 

+  $4,26402 

$4.264  02 
$3.757  15 
$4,689  89 
$4,689  89 
$4.689  69 
+  $4,68989 

+  $6,283.67 

$6,28367 
$6.28367 
$6.283  67 
$6.28367 
+  $6,28367 

>  $5,01648 

+  $5,016.48 

f  $5,016.48 

+  $6,283.67 

+  $6,283.67 

$6,283.67 
$6,283  67 
$6,283.67 
$6,283.67 
+  $4,689.89 

+  $5,016.48 

+  $5,016.48 

+  $5,01648 

+  $5,01648 

$5,016.48 
$5.01648 
♦  $5,01648 

+  $6,28367 

$6,28367 
+  $8,872.91 

+  $6,28367 

$8.87291 
$8.87291 
$6,283.67 
$8,872.91 
$8,87291 
$8,872  91 
$8,872  91 
$8,87291 
$8,87291 
$8,872  91 
$6.28367 
$10,991  87 
$10,991  87 
$10,991  87 
+  $8,87291 

+  $8,872  91 

$7,626  62 
$10,955  28 
$7,626  62 
$7,626  62 
$7,626  62 
$7,626  62 
$23,385  84 
$11  544  36 
$5,016  48 
$5,01648 
$5,016  48 
$5.016  48 
$674  08 


All  nghts  reserved    Applicable  FARS/DPARS  apply 
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CPU 

HCPCS 

Code 


27501 

27502 

27503 

27508 

27509 

27510 

27516 

27517 

27520 

27524 

27530 

27532 

2753« 

27550 

27552 

27560 

27562 

27566 

27570 

27594 

27599 

27600 

27601 

27602 

27603 

27604 

27605 

27606 

27607 

27610 

27612 

27613 

27514 

27615 

27618 

27619 

27620 

27625 

27626 

27630 

27635 

27637 

27638 

27540 

27641 

27647 

27650 

27652 

27654 

27656 

27658 

27659 

27664 

27665 

27675 

27676 

27680 

27681 

27685 

27686 

27687 

27690 

27691 

27692 

27695 

27696 


Descnption 


Treatment  of  thxjh  fracture 
Treatment  of  thioh  fracture 
Treatment  of  thiqh  fracture 
Treatment  of  thigh  fractu'e 
Treatment  of  thigh  fracture 
Treatment  of  thigh  fracture 
Treat  thigh  fx  growth  plate 
Treat  thigh  fx  growth  plate 
Treat  kneecap  fracture 
Treat  kneecap  fracture 
Treat  knee  fracture 
Treat  Knee  fracture 
Treat  knee  fractLire(s) 
Treat  knee  dislocaton 
Treat  knee  dislocation 
Treat  kneecap  dislocation 
Treat  kneecap  dislocation 
Treat  kneecap  dislocation 
Fixation  of  knee  lOint 
Amputation  foilow-up  surgery 
Leg  surgery  procedure 
OecompressKxi  of  lower  leg 
Oecompression  of  lower  leg 
Decompression  of  lower  leg 
Oram  lower  leg  lesion 
Oram  lower  leg  bursa 
Incision  of  achiKes  tendon 
Inasiofi  of  achilies  tervjon 
Treat  lower  leg  bone  lesion 
ExploreAreat  ankle  lOint 
Exploration  of  ankie  lOint 
Biopsy  lower  leg  soft  tissue 
Biopsy  k>wef  leg  soft  tissue 
Renryave  tumor  kjwer  leg 
Remove  lower  leg  lesion 
Remove  lower  leg  lesion 
Explorertreat  ankle  lOint 
Remove  ankle  loint  lining 
Rerrx>ve  ankle  lOint  lining 
Removal  of  tendon  lesion 
Remove  lower  leg  tione  lesion 
Remove/graft  leg  txjne  lesion 
Renriove/qrafi  leg  txjne  lesion 
Partial  removal  of  titMa 
Partial  renxival  of  fibula 
Extensive  ankle/heel  surgery 
Repair  achilies  tendon 
Repair/graft  achilies  tendon 
Repair  of  achilies  tendon 
Repair  leg  fascia  defect 
Repair  of  leg  tervjon  each 
Reoair  of  leg  tendon,  each 
Repair  o'  leg  tendon,  each 
Repair  of  leg  tendon,  each 
Repair  lower  leg  tendons 
Repair  lower  leg  tendons 
Release  of  lower  leg  tendon 
Release  of  lower  leg  tendons 
Revision  of  lower  leg  tendon 
Revise  lower  leg  tendons 
Revision  of  calf  tendon 
Revise  lower  leg  tendon 
Revise  lower  leg  tendon 
Revise  additional  leg  tendon 
Repair  of  ankle  ligament 
Repair  of  ankle  ligaments 


Status/ 

Usage 

Indicator  ' 


Multiple 

Surgery 

Reduction 

1 

Charge 

Charge 
Method- 

Applies 

ology 

+ 

$674  08 

+ 

$67408 

+ 

$674  08 

+ 

$674  08 

+ 

$7,89837 

+ 

$674  08 

+ 

$67408 

4> 

$674  08 

+ 

$674  08 

+ 

$7,898  37 

+ 

$674  08 

*■ 

$674  08 

+ 

$674  06 

+■ 

$674.08 

+ 

$3,488  02 

+ 

$67408 

+ 

$3.488  02 

+ 

$7,89837 

+■ 

$3,488  02 

+ 

$5,016  48 

+ 

$67408 

+ 

$5,016.48 

+ 

$5,01648 

+ 

$5.01648 

+ 

$4  352  84 

+ 

$5.016  48 

+ 

$4,765  66 

♦■ 

$5.016  48 

+ 

$501648 

+ 

$6.28367 

f 

$6,283  67 

+ 

$1,938  68 

+ 

$4.589  89 

+ 

$7  898  37 

•4- 

$3.757  15 

+ 

$4,689  89 

+ 

$6  28367 

^ 

$6,283  67 

+ 

$6,283  67 

-f 

$5.01648 

+ 

$6.28367 

+ 

$6  28367 

+ 

$6,283  67 

+ 

$8,872  91 

+ 

$6,28367 

+ 

$8  87291 

+ 

$8,87291 

+ 

$8,872  91 

+ 

$8,872  91 

+ 

$5,01648 

+ 

$5  016  48 

+ 

$5016.48 

■♦■ 

$5,016  48 

+ 

$6,283  67 

+ 

$5,016  46 

+ 

$6,28367 

+ 

$6,283  67 

' 

+ 

$6.28367 

4- 

$6,283  67 

4- 

$6  283  67 

+ 

$628367 

+ 

$8.87291 

■f 

$8,872  91 

+ 

$8,872  91 

+ 

$6,283  67 

■♦• 

$6.283  67 

NOTES    CPT  Cooes  and  descriptions  only  copyrigM  2002  American  Med  cai  Association    All  'ighls  reserved    Applicable  FARS/DFARS  apply 
COT-4  Codes  copyrqhi  A.-nencan  Denial  Assoc.aron    A;l  '\gtis  reserved 
'  See  end  of  tab.e 
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OPT/ 

HCPCS 

Code 


27698 

27700 

27704 

27705 

27707 

27709 

27730 

27732 

27734 

27740 

27742 

27745 

27750 

27752 

27756 

27758 

27759 

27760 

27762 

27766 

27780 

27781 

27784 

27786 

27788 

27792 

27808 

27810 

27814 

27816 

27818 

27822 

27823 

27824 

27825 

27826 

27827 

27828 

27829 

27830 

27831 

27832 

27840 

27842 

27846 

27848 

27860 

27870 

27871 

27884 

27889 

27892 

27893 

27894 

27899 

28001 

28002 

28003 

28005 

28006 

58010 

28011 

28020 

28022 

28024 

28030 


Description 


Repair  of  ankle  ligament 
Revision  of  ankle  joint 
Removal  of  ankle  implant 
Incision  of  tibia 
Incision  of  fibula 
Incision  of  titMa  &  fitnila 
Repair  of  tibia  epiphysis 
Repair  of  fibula  epiphysis 
Repair  lower  leg  epiphyses 
Repair  of  leg  epiphyses 
Repair  of  leg  epiphyses 
Reinforce  tibia 
Treatment  of  tibia  fracture 
Treatment  of  tibia  fracture 
Treatment  of  tibia  fracture 
Treatment  of  tibia  fracture 
Treatment  of  tibia  fracture 
Treatment  of  ankle  fracture 
Treatment  of  ankle  fracture 
Treatment  of  ankle  fracture 
Treatment  of  fibula  fracture 
Treatment  of  fibula  fracture 
Treatment  of  fibula  fracture 
Treatment  of  ankle  fracture 
Treatment  of  ankle  fracture 
Treatment  of  ankle  fracture 
Treatment  of  ankle  fracture 
Treatment  of  ankle  fracture 
Treatment  of  ankle  fracture 
Treatment  of  ankle  fracture 
Treatment  of  ankle  fracture 
Treatment  of  ankle  fracture 
Treatnwnt  of  ankle  fracture 
Treat  kjv^er  leg  fracture 
Treat  lower  leg  fracture 
Treat  lowwr  leg  fracture 
Treat  lower  leg  fracture 
Treat  tower  leg  fracture 
Treat  lower  leg  )o<nt 
Treat  lower  leg  distocation 
Treat  tower  leg  dislocation 
Treat  lower  leg  diskjcation 
Treat  ankle  distocation 
Treat  ankle  dislocation 
Treat  ankle  dislocatton 
Treat  ankle  distocation 
Fixatton  of  ankle  joint 
Fuston  of  ankle  joint,  open 
Fusion  of  tibtofibular  joint 
Ampotatton  foltow-up  surgery 
Amputation  of  foot  at  ankle 
Decompression  of  leg 
Decompresston  of  leg 
Decompression  of  leg 
Leg/ankle  surgery  procedure 
Drainage  of  bursa  of  foot 
Treatment  of  foot  infection 
Treatment  of  foot  infectton 
Treat  foot  txjne  lesion 
Incision  of  foot  fascia 
Incision  of  toe  tendon 
Incision  of  toe  tendons 
Exploration  of  foot  joint 
Exptoratton  of  foot  joint 
Exptoration  of  toe  joint 
Removal  of  foot  nerve 


Status/ 

Usage 

Indicator 


Multiple 

Surgery 

Reduction 

Applies 


Charge 


Charge 
Method- 
ology 


NOTES    CPT  Codes  and  descriptions  only  copynght  2002  American  Medical  Association 
CDT-4  Codes  copynght  American  Dental  Association    All  rights  reserved 
'  See  end  of  tatMe 


$6.28367 
$7,626  62 
$5  016  48 
+        $8,872  91 
+        $5,016  48 
$6,28367 
$6,283  67 
$6,283  67 
$6,28367 
$6,283  67 
$8,872,91 
$8872,91 
$674  08 
$674  08 
$7,898  37 
$7,898.37 
$7,89837 
$674  08 
$674.08 
$7,89837 
$674  08 
$674  08 
$7,898  37 
$674  08 
$674  08 
$7,898  37 
$674  08 
$674  08 
$7  898  37 
$67408 
$67408 
$7  898  37 
$7,89837 
$674  08 
$674  08 
+        $7,898  37 
+        $7.89837 
$7,898  37 
$7,89837 
$67408 
$674  08 
$7,898  37 
$674  08 
$3,488  02 
$7,898  37 
$7,89837 
$3,488  C2 
$8,872  91 
$8,872  91 
$5.016  48 
$6,283  67 
$5.016  48 
$5.016  48 
$5  016  48 
$674  08 
$4,352  84 
$5  016  48 
$5  016  48 
$4  76566 
$4  765  56 
$4  765  66 
$4.765  66 
$4.76556 
$4,766  66 
$4.765  66 
$4,264  02 


All  ngMs  reserved    Applical>le  FARSVOFARS  apply 
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CPT/ 
HCPCS 


28035 

28043 

28045 

28046 

28050 

28052 

28054 

28060 

28062 

28070 

28072 

28080 

28086 

28088 

28090 

28092 

28100 

28102 

28103 

28104 

28106 

28107 

28108 

28110 

28111 

28112 

28113 

28114 

28116 

28118 

28119 

28120 

28122 

26124 

26126 

28130 

28140 

28150 

28153 

28160 

28171 

28173 

28175 

28190 

28192 

28193 

28200 

28202 

26208 

28210 

28220 

28222 

28225 

28226 

28230 

28232 

28234 

28238 

28240 

28250 

28260 

28261 

28262 

28264 

23270 

28272 


OescnptKxi 


Decompfession  o(  t»t)»a  nerve 
Excision  of  foot  leson 
Exasioo  of  foot  (esion 
Resection  of  tumof  foot 
Biopsy  of  foot  loml  lirinq 
Biopsy  of  foot  lotnt  lining 
Biopsv  Of  toe  lotnt  Iming 
Partial  removal,  foot  fascia 
Removal  of  foot  fascia 
Renx)val  of  foot  lotnt  linmg 
Removal  of  foot  (otn)  Irninq 
Renrxjval  of  foot  lesion 
Excise  foot  tendon  sheath 
Excise  fool  tendon  sheath 
Removal  of  foot  lesjon 
Removal  of  toe  lesions 
Removal  of  arkle/heel  lesion 
Remove/graft  foot  lesion 
Remove/graft  foot  leston 
Removal  of  foot  lesion 
Remove/Qraft  ftxjt  lesion 
Remove/graft  foot  lesion 
Removal  of  toe  lesions 
Part  removal  of  metatarsal 
Part  removal  of  metatarsal 
Part  removal  of  metatarsal 
Part  rerrxjval  of  metatarsal 
Removal  of  nwlatarsal  heads 
Revision  of  foot 
Removal  of  heel  bone 
Removal  of  heel  spor 
Part  rerrvjval  of  ankle/heel 
Partial  removal  of  fool  bone 
Partial  removal  of  toe 
Partial  removal  of  toe 
Removal  of  ankle  bone 
Removal  of  metatarsal 
Rennovai  of  toe 
Partial  removal  of  toe 
Partial  removal  of  toe 
Extensive  fool  surgery 
Extensive  foot  surgery 
Extensive  foot  surgery 
Removal  of  foot  foreign  txxly 
Removal  of  fool  foreign  body 
Rerrxjval  of  foot  foreign  txxJv 
Repair  of  foot  tendon 
Repair/qraft  of  foot  tendon 
Repair  of  foot  tendon 
Repair/graft  of  fool  tendon 
Release  of  foot  tendon 
Release  of  foot  tendons 
Release  of  foot  tendon 
Release  of  fool  tendons 
Incivon  of  foot  tendon(s) 
inasion  of  toe  tendon 
Inasion  of  foot  tendon 
Revision  of  toot  tendon 
Release  of  biq  loe 
Revision  of  foot  fascia 
Release  of  midfoot  loint 
Revision  of  fool  tendon 
Revision  of  foot  and  ankle 
Release  of  midfoot  lOint 
Release  of  foot  contracture 
Release  of  toe  lOint  each 


Status/ 

Usage 

Indicator  ' 


Multiple 

Surgery 

Reduction 

Applies 


Charge 


$4,264  02 
$3,757  15 
$4,765.66 
$4,76566 
$4,76566 
$4,765.66 
$4.765  66 
$5,977  98 
$5.977  98 
$5  977  98 
$5,977  98 
$4  765  66 
$4,765  66 
$4,765.66 
$4,765  66 
$4,765  66 
$4,765.66 
$5,977  98 
$5,977  98 
$4,765  66 
$5,977,98 
$5,977  98 
$4,765  66 
$5,977  98 
$4,755  66 
$4,765  66 
$4.765  66 
$4,765  66 
$4,765  66 
$4,765.66 
$4,765  66 
$4,765  66 
$4,765  66 
$4,765  66 
$4  765  66 
$4,765,66 
$4.765  66 
$4,765  66 
$4,765  66 
$4  765  66 
$4,765  66 
$4  765  66 
$4,765  66 
$1,016  36 
$3  757  15 
$3,757  15 
$4.765  66 
$5,977  98 
$4,765,66 
$4,765.66 
$4,765  66 
$4,765  66 
$4,765  66 
$4  765  66 
$4,765  66 
$4,765  66 
$4.765  66 
$5,977  98 
$4,765  66 
$5,977  98 
$5,977  98 
$5,977  98 
$5,977  98 
$5,977  98 
$4,765  66 
$4,76566 


Charge 
Method- 
ology 


NOTES    CPT  Co<le»  and  descriptions  only  copycigW  2002  American  Medical  Assoaalion    All  rights  reserved    ^.pplicable  FARS/DFARS  apply 
CDT-4  Codes  copyngw  Ameocan  OenUI  Assoaatior    All  nghts  reserved 
'  Sea  tnd  of  tJt)«« 
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CPT/ 

HCPCS 

Description 

Code 

28280 

Fusion  of  toes 

28285 

Repair  of  hammertoe 

28286 

Repair  of  hammertoe 

28288 

Partial  removal  of  foot  bone 

28289 

Repair  hallux  rigidus 

28290 

Correction  of  tjunion 

28292 

Correction  of  bunion 

28293 

Correction  of  bunion 

28294 

Correction  of  tninion 

28296 

Correction  of  bunion 

28297 

Correction  of  bunion 

28298 

Coaection  of  bunion 

28299 

Correction  of  bunion 

28300 

Incision  of  heel  bone 

28302 

Incision  of  anWe  bone 

28304 

Incision  of  midfoot  bones 

28305 

Incise/grafl  midfoot  bones 

28306 

Incision  of  metatarsal 

28307 

Incision  of  metatarsal 

28308 

Incision  of  metatarsal 

28309 

Incision  of  ojetatarsals 

28310 

Revision  of  big  toe 

28312 

Revision  of  toe 

28313 

Repair  deformity  of  toe 

28315 

Removal  of  sesamoid  bone 

28320 

Repair  of  foot  bones 

28322 

Repair  of  metatarsals 

28340 

Resect  enlarged  toe  tissue 

28341 

Resect  enlarged  toe 

28344 

Repair  extra  toe(s) 

28345 

Repair  vvebbed  toe(s) 

28360 

Reconstruct  cleft  foot 

28400 

Treatment  of  heel  fracture 

28405 

Treatntent  of  heel  fracture                  - 

28406 

Treatment  of  heel  fracture 

28415 

Treat  heel  fracture 

28420 

Treat/graft  heel  fracture 

28430 

Treatment  of  ankle  fracture 

26435 

Treatment  of  ankle  fracture 

28436 

Treatment  of  ankle  fracture 

28445 

Treat  ankle  fracture 

28450 

Treat  midfoot  fracture,  each 

28455 

Treat  midfoot  fracture,  each 

28456 

Treat  midfoot  fracture 

28465 

Treat  midfoot  fracture,  each 

28470 

Treat  metatarsal  fracture 

28475 

Treat  metatarsal  fracture 

28476 

Treat  nwtatarsal  fracture 

28485 

Treat  metatarsal  fracture 

28490 

Treat  big  toe  fracture 

28495 

Treat  big  toe  fracture 

28496 

Treat  big  toe  fracture 

28505 

Treat  ttig  toe  fracture 

28510 

Treatment  of  toe  fracture 

28515 

Treatment  of  toe  fracture 

28525 

Treat  toe  fracture 

28530 

Treat  sesamoid  bone  fracture 

28531 

Treat  sesamoid  bone  fracture 

28540 

Treat  foot  distocation 

28545 

Treat  foot  dislocation 

28546 

Treat  foot  dislocation 

•     28555 

Repair  foot  dislocation 

28570 

Treat  foot  diskxation 

28575 

Treat  foot  diskxation 

28578 

Treat  foot  dislocation 

28565 

Repair  foot  dislocation 

Status/ 

Usage 

Indicator 


Multiple 

Surgery 

Reduction 

Applies 


Charge 


Charge 
Method- 
ology 


$4,765  66 
$4,765  66 
$4,765  66 
$5.977  98 
$5,977.98 
$5.977  98 
$6,176.54 
$6,17654 
$5,977  98 
$5,977  98 
$6.176  54 
$5,977  98 
$6,176.64 
$5,977  98 
$5,977  98 
$5,977  98 
$5,977  98 
$5.977  98 
$5,977  98 
+  $5,977  98 

+  $5,977  98 

$4,765  66 
$4.765  66 
$4,765.66 
$4.765  66 
$5.977  98 
$5  977  96 
+  $4,765.66 

+  $4,76566 

$5.977  98 
$5.977  98 
$5,977.98 
♦  $67408 

+  $67408 

$7,89837 
$7,89837 
$7,898.37 
+  $674  08 

+  $674  08 

+  $7,89837 

$7,89837 
$674  08 
$674  08 
+  $7,89837 

+  $7,89837 

+  $67408 

$674  08 
$7,89837 
$7,898  37 
$674  08 
$67408 
$7.89837 
$7.89837 
$674.08 
$674.08 
$7,89837 
$674  08 
$7,898.37 
$674  08 
$3.488  02 
$7,898.37 
$7,89837 
$674.08 
$674  08 
$7,898.37 
$7.89637 

NOTES:  CPT  Codes  and  descriptions  only  copynaht  2002  AmencanMedKalAssooation   All  rights  reserved    Applcable  FARSrt3FARS  TOp(y 
COT-4  Cod««  copyright  American  Dental  Association.  All  rights  reserved 
'  See  end  of  table 
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CPT 
HCPCS 

Description 

Status/ 
Usage 

Multiple 

Surgery 

Reduction 

Charge 

Charge 
Method- 

Code 

Indicator  ' 

Applies 

ology 

2860C 

Treat  'oot  Qisiocation 

+ 

$674  08 

28606 

Treat  foot  disiocalior' 

+ 

$674  08 

28606 

^reat  foot  dislocation 

♦■ 

$7,898  37 

28615 

Repair  foot  dislocation 

♦ 

$7  898  37 

28630 

Treat  toe  d-siocation 

+ 

$674  08 

28635 

Treat  toe  dislocation 

+ 

$3,488  02 

28636 

Treat  toe  dislocalior 

+ 

$7  698  37 

28645 

Repair  toe  dislocation 

+ 

$7  898  37 

28660 

^'eat  toe  dislocation 

4- 

S674  08 

28665 

Treat  toe  dislocation 

+ 

$3  488  02 

28566 

^•eat  loe  disiocatio" 

♦ 

$7  898  37 

28675 

Repair  o'  toe  disiocat:ori 

* 

$7,898  37 

28705 

Fusion  of  too!  bores 

+ 

$5  977  98 

287'5 

Fusion  of  foot  tX3nes 

♦ 

$5  977  98 

28725 

Fusion  of  foot  Dones 

+ 

$5  977  98 

2873C 

Fusion  of  foot  tX3nes 

+ 

$5  977  98 

2S735 

Fusion  of  foot  Dones 

+ 

$5  977  98 

28737 

Revision  of  'oot  Dones 

+ 

$4  765  66 

2874C 

*^usion  of  foot  bores 

+ 

$5  977  98 

2875C 

Fusion  of  Diq  toe  ;o  nl 

+ 

$4  765  66 

28755 

Fusion  of  bid  toe  lomt 

-»• 

$4  765  66 

28760 

Fusion  of  biq  toe  dnt 

+ 

$5  977  98 

288 '0 

Amputation  toe  &  metatarsal 

+ 

$4  765  66 

28820 

Amputation  of  loe 

+ 

$4  765  66 

28825 

Partial  amoutation  of  toe 

+ 

$4  765  66 

28899 

Foot/'toes  surqen/  procedure 

+ 

$674  08 

2  9000 

Appiicatior  o'  txjdy  cast 

$279  57 

290  O 

Application  of  body  cast 

$279  57 

29015 

Application  of  body  cast 

$279  57 

29020 

Application  of  body  cast 

$279  57 

29025 

Application  of  body  cast 

$279  57 

29035 

Application  of  body  cast 

$279  57 

29040 

Application  of  txidy  cast 

$279  57 

29044 

Application  of  body  cast 

$279  57 

29046 

Application  of  DOdy  cast 

$279  57 

29049 

Application  of  figure  eiqfit 

$279  57 

29055 

Application  of  shoulder  cast 

$279  57 

29053 

Application  of  shoulder  oast 

$279  57 

29065 

Application  of  long  ar""  cast 

$273  57 

29075 

Application  of  forearrn  cast 

$27957 

29085 

Apply  nand/yvrist  cast 

$279  57 

29086 

Apply  finger  cast 

$279  57 

29105 

Apply  iorK3  arnn  spiint 

$279  57 

29'25 

Apply  forearm  splint 

$279  57 

29125 

Apply  forearm  splint 

$279  57 

29130 

Application  of  finqer  spnnt 

$279  57 

2913' 

Application  of  finqer  spimt 

$279  57 

29200 

Strapping  of  chest 

$279  57 

29220 

Strapping  of  'ow  DacK 

$279  57 

29240 

Strapping  of  snoulder 

$279  57 

29260 

Strapping  of  elbow  or  wrist 

$279  57 

29230 

Strapping  of  hand  or  finger 

$279  57 

29305 

Application  of  hip  cast 

$27957 

29325 

Application  of  hip  casts 

$279  57 

29345 

Application  of  long  leg  cast                    . 

$279  57 

29355 

AppticatKjn  of  long  leg  cast 

$279  57 

29358 

Apply  long  leg  cast  brace 

$279  57 

29365 

Application  of  long  leg  cast 

$279  57 

29405 

Apply  short  leg  cast 

$27957 

29425 

Apply  shon  leg  cast 

$279  57 

29435 

Apply  short  leg  cast 

$279  57 

29440 

Addition  of  walker  to  cast 

$279'57 

29445 

Apply  rigid  leq  cast 

$279.57 

29450 

Application  of  leq  cast 

$279  57 

29505 

Application,  long  leg  splint 

$279  57 

29515 

Application  lower  leq  spimt 

$279  57 

NOTES    CPT  Cooes  and  descnpoors  only  copyright  2002  Arrencan  Medicai  Association    All 'ights  reserved    Applicable  FARS/OfARS  apply. 
CDT-4  Codes  copyrigW  American  Dental  Association    All  -ights  resented 
'  See  9fxJ  of  table 
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CPT/ 

HCPCS 

Description 

Co<fe 

29520 

Strapping  of  hip 

29530 

Strapping  of  krtM 

29540 

Strapping  of  ankle  and/or  ft 

29550 

Strapping  of  toes 

29580 

Application  of  paste  boot 

29590 

Application  of  foot  splint 

29700 

Removal/revision  of  cast 

29705 

29710 

RemovaVrevtsion  of  cast 

29715 

Removal/revision  of  cast 

29720 

Repair  of  txxly  cast 

29730 

Windowing  of  cast 

29740 

Wedging  of  cast 

29750 

Wedging  of  clubfoot  cast 

29799 

Casting/strapping  procedure 

29600 

Jaw  arttuoscopy/surgerv 

29804 

29805 

Shoulder  arthroscopy,  dx 

29806 

Shoulder  artttroscopy/surgery 

29807 

Shoulder  arthroscopy/surgery 

29819 

Shoulder  arthroccopy/surgery 

29820 

Shoulder  arthroscopy/surgery 

29871 

Shoulder  arthroscopy/surgery 

29822 

Sho«ilder  arthroscopy/surgery 

29823 

Shoulder  arthroscopy/surgery 

29824 

ShouMer  arthroecopy/surgery 

29825 

Shoulder  arthroccopy/surgery 

29826 

Shoulder  arthroscopy/surgery 

29827 

Arthroscop  rotator  cuff  repr 

29830 

Elbow  arthroscopy 

29834 

Elbow  arthroscopy/surgery 

29835 

Elbow  arthroscopy/surgery 

29836 

EttxMf  arthroscopy/surgery 

29837 

FIbow  arthroscopy/surgery 

29838 

Elbow  arthroscopy/surgery 

29840 

Wrist  arthroscopy 

29843 

Wrist  arthroscopy/surgery 

29844 

Wrist  arthroscopy/surgery 

29845 

Wrist  arthroscopy/surgery 

29846 

Wrist  arthroscopy/surgery 

29847 

Wrist  arthroscopy/surgery 

29848 

Wrist  endoscopy/surgery 

29850 

Knee  arthroscopy/surgery 

29851 

Knee  arthroscopy/surgery 

29855 

Tibial  arthroscopy/surgery 

29856 

Tibial  arthroscopy/surgery 

29860 

Hip  arthroscopy,  dx 

29861 

Hip  arthroscopy/surgery 

29862 

Hip  arthroscopy/surgery 

29863 

Hip  arthroscopy/surgerv 

29870 

Knee  arthroscopy,  dx 

29871 

Knee  arthroscopy/drainage 

29873 

Knee  arthroscopy/surgerv 

29874 

Knee  arthroscopy/surgery 

29875 

Knee  arthroscopy/surgery 

29876 

Knee  arthroscopy/surgery 

29877 

Knee  arthroscopy/surgery 

29879 

Knee  arthroscopy/surgerv 

29880 

Knee  arthroscopy/surgerv 

29881 

Knee  arthroscopy/surgery 

29882 

Knee  arthroscopy/surgerv 

29883 

Knee  arthroscopy/surgery 

29884 

Knee  arthroscopy/surgery 

29885 

Knee  arthroscopy/surgerv 

29686 

Knee  arttwoscopy/surgery 

29887 

Knee  arthroscopy/surgery 

Status/ 

Usage 

Indicator  ^ 


NOTES   CPT  Code*  and  descnpJioo*  only  copyngM  2002  American  Medical  Association 
CDT-4  Code*  copyright  /Vmerican  Dental  Association   All  rights  reserved. 
'  See  end  of  table 


Multiple 

Charge 

Surgery 
Reduction 

Charge 

Method- 
ology 

Applies 

$279  57 

$27957 

$279.57 

$279.57 

$27957 

$279.57 
$27957 
$27957 
$27957 
$27957 
$279  57 
$27957 
$27957 
$27957 
$27957 

4- 

$7,043.98 

* 

$7,043.98 

> 

+ 

$7,043.98 

+ 

$7,043  96 

♦ 

$7.04398 

+ 

$7,043.98 

+ 

$7  043.98 

+ 

$7.043  98 

••• 

$7,043.98 

+ 

$7.04398 

♦ 

$7.043  98 

+ 

$7,043  98 

+ 

$11.046  72 

+ 

$7.043  98 

+ 

$7.04398 

+ 

$7,043.98 

+ 

$11.046  72 

+ 

$11,046.72 

♦ 

$7,04398 

+ 

$7,04398 

♦ 

$7,043  98 

+ 

$7.043  98 

, 

+ 

$7,043.98 

+ 

$7,043  98 

+ 

$7.043  98 

+ 

$7.043  98 

+ 

$7,04398 

+ 

$7,04396 

+ 

$7,043.98 

s 

+ 

$11.046  72 

' 

+ 

$7,043  98 

+ 

$7,043.98 

+ 

$7,043  98 

+ 

$11,046.72 

+ 

$11,046  72 

-f 

$7,04398 

+ 

$7,043  98 

+ 

$7,043  98 

+ 

$7,043.98 

+ 

$7,043.98 

+ 

$7,043  98 

+ 

$7.043  98 

+ 

$7.04398 

+ 

$7,043  98 

+ 

$7,043  98 

+ 

$7,043.98 

+ 

$7,043  98 

+ 

$7,043  98 

+ 

$7,043  98 

+ 

$7.04398 

+ 

$7,043  98 

All  rights  reserved    Applicat>le  FARS/DFARS  apply 
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CPT/ 

HCPCS 

Cod© 


29888 

29889 

29891 

29892 

29893 

29894 

29895 

29897 

29898 

29899 

29900 

29901 

29902 

29999 

30000 

30020 

30100 

3O110 

30115 

30117 

30118 

30120 

30124 

30125 

30130 

30140 

30150 

30160 

30200 

302 '0 

30220 

30300 

30310 

30320 

30400 

30410 

30420 

30430 

30435 

30450 

30460 

30462 

30465 

30520 

30540 

30545 

30560 

30580 

30600 

30620 

30630 

30801 

30802 

30901 

30903 

30905 

30906 

3C915 

30920 

30930 

30999 

31000 

31002 

31020 

31030 

31032 


Dcscrtpfiofi 


Knee  arthroscopv'surqery 
Knee  arttiroscopv/surqery 
Antcle  arthroscopv'surgery 
Ankle  artfiroscopy/surqery 
Scooe.  plantar  fasctotomy 
Ankle  arthroscopv'surqery 
Ankle  arthfoscopv/surqery 
Ankle  arthroscopy/surqery 
Ankle  art^roscopy/surge^y 
Ankle  arthroscopy/surqery 
Mcp  loint  arthroscopy  dx 
Mcp  lOint  arthroscopy  surq 
Mcp  lOint  arthroscopy   surq 
Arthroscopy  of  lOint 
Dratnaqe  of  nose  lesion 
DrainaQe  of  nose  lesion 
intranasal  biopsy 
Removal  of  nose  po(yp(s| 
Removal  of  rwse  Dolvp<s) 
Kerrusval  of  intranasal  lesion 
Removal  of  intranasal  lesion 
Revision  of  nose 
Removal  of '  ose  lesKxi 
Removal  of  nose  lesion 
Removal  of  lurtHnate  bones 
Removal  of  turbinate  bones 
Partial  removal  of  nose 
Removal  of  nose 
Iniection  treatment  of  nose 
Nasal  sinus  therapy 
Insert  nasal  septal  button 
Remove  nasal  foreign  body 
Remove  nasal  foreign  body 
Remove  nasai  foreiqn  body 
ReccnstrucfKXi  of  nose 
Reconstruction  of  nose 
Reconstruction  of  nose 
Revision  of  nose 
Revision  of  nose 
Revision  of  nose 
Revision  of  nose 
Revision  of  nose 
Repair  nasal  stenosis 
Repair  of  nasal  septum 
Repair  nasal  defect 
Repair  nasal  defect 
Release  of  nasal  adhesions 
Repair  upper  |aw  fistula 
Repair  mouth/nose  fistula 
Intianasal  reconstruction 
Repair  nasal  septum  defect 
Cautenzation  inner  nose 
Cauteozafion  inner  nose 
Control  of  nosebleed 
Control  of  nosebleed 
Control  of  nosebleed 
Repeat  control  of  nosebleed 
Ligation  nasal  sinus  artery 
Ligation  upper  law  artery 
Therapy  fracture  of  nose 
Nasal  surgery  procedure 
Irrigalion   maxillary  sinus 
Imgation  sphenoid  sinus 
Exploration  maxillary  sinus 
Exploration  maxillary  sinus 
Explore  sinus  remove  polyps 


Status/ 

Usage 

IrxJicator 


Multiple 

Surgery 

Reduction 

Applies 


Charge 


$11,046  72 
$11,046  72 
$7,043  98 
$7,043  98 
$4,765  66 
$7,043  98 
$7,04398 
$7,04398 
$7.04398 
$7  043  98 
$3,822  45 
$382245 
$3,822.45 
$7  043  98 
$514  72 
$51472 
$1.565  03 
$3.895  61 
$3,895  61 
$3,895  61 
$5,42408 
$3,895  61 
$1,565  03 
$9  175  99 
$3,89561 
$5  424  08 
$9,175  99 
$9.17599 
$3,895  61 
$1.565  03 
$1.565  03 
$175  05 
$3  895  61 
$3.895  61 
$9,175  99 
$9  175  99 
$9.175  99 
$5,424  08 
$9  175  99 
$9.175  99 
$9175  99 
$9,175  99 
$9.175  99 
$5.424  08 
$9.175  99 
$9.175  99 
$514  72 
$9  175  99 
$9,175  99 
$9  175  99 
$5  424  08 
$1,565  03 
$3,895  61 
$441  57 
$441  57 
$441  57 
$441  57 
$7,200  75 
$6,414  31 
$3,895.61 
$514  72 
$514  72 
$1.56503 
$5,424  08 
$9.175  99 
$9  175  99 


Charge 
Method- 
ology 


NOTES    CPT  Codes  and  oescnphons  only  copyngnt  2002  A,-nencan  Medical  AssoaatKjn    All  nghts  reserved    Applicable  FARS/DFARS  apply 
CDT^  Codes  copyngw  Amercan  Dental  Associanon    ,M1  ngnu  reserved 
'  S««  end  of  tat>« 
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CPT/ 

HCPCS 

Code 


31040 

31050 

31051 

31070 

31075 

31060 

31061 

31064 

31085 

31086 

31067 

31090 

31200 

31201 

31205 

31225 

31231 

31233 

31235 

31237 

31238 

31239 

31240 

31254 

31255 

31256 

31267 

31276 

31287 

31288 

31299 

31300 

31320 

31400 

31420 

31500 

31502 

31505 

31510 

31511 

31512 

31513 

31515 

31520 

31525 

31526 

31527 

31528 

31529 

31530 

31531 

31535 

31536 

31540 

31541 

31560 

31561 

31570 

31571 

31575 

31576 

31577 

31578 

31579 

31580 

31582 


Descfiption 


Exploration  behind  upper  jaw 
Exploralion.  sphenoid  sinus 
Sphenoid  sinus  surgery 
Exploration  of  frontal  sinus 
Expioraiion  of  frontal  sinus 
Removal  of  frontal  sinus 
Removal  of  frontal  sinus 
Removal  of  frontal  sinus 
Removal  of  froc^  sinus 
Renwvai  of  frontal  sinus 
Removal  of  frontal  sinus 
Exploration  of  sinuses 
Rennoval  of  ethmoid  sinus 
Rentoval  of  ethmoid  sinus 
Removal  of  ethmoid  sinus 
Renwvai  of  upper  taw 
Nasat  endoscopy,  dx 
Nasal/sinus  endoscopy,  dx 
Nasal/sinus  endoscopy,  dx 
Nasal/smus  endoscopy,  surg 
NasaVsinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
Revision  of  ethmoid  sinus 
Removal  of  ethmoid  sinus 
Exploralion  maxitory  sinus 
Endoscopy.  maxWary  sinus 
Sinus  endoscopy,  surgical 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  ertdoscopy.  surg 
Smus  surgery  procedure 
RenxMral  of  larynx  lesion 
Diagnostic  incision,  larynx 
Revision  of  larynx 
Removal  of  epiglottis 
Insert  emergency  atnway 
Change  of  windpipe  airway 
Diagnostic  laryngoscopy 
Laryngoscopy  with  tMopsy 
Remove  foreign  tjody,  larynx 
Removal  of  larynx  lesion 
Injection  into  vocal  cord 
Laiyngoscopv  for  aspiration 
Diagnostic  laryngoscopy 
Diagnostic  laryngoscopy 
Diagnostic  laryngoscopy 
Laryngoscopy  for  treatment 
Laryngoscopy  and  dilation 
Laryngoscopy  and  dilation 
Operative  laryngoscopy 
Operative  laryngoscopy 
Operative  laryngoscopy 
Operative  laryngoscopy 
Operative  laryngoscopy 
Operative  laryngoscopy 
Operative  laryngoscopy 
Operative  laryngoscopy 
Laryngoscopy  with  Injection 
Laryngoscopy  with  injection 
Diagnostic  laryngoscopy 
Laryngoscopy  with  k>iopsy 
Remove  foreign  twdy,  larynx 
Rerroval  of  larynx  lesion 
Diagnostic  laryngoscopy 
Revision  of  larynx 
Revision  of  larynx 


Status/ 

Usage 

IrxJicator ' 


Multiple 

Surgery 

Reduction 

Applies 


+ 
+ 
+ 

+ 
■f 
♦ 

+ 

+ 
+ 
+ 
+ 


Charge 


$5.42408 
$9.17599 
$9,175.99 
$5.42408 
$9,175.99 
$9,17599 
$9,175.99 
$9,175.99 
$9.175  99 
$9.175  99 
$9,175  99 
$9.17599 
$9,175.99 
$9.175  99 
$9,175.99 
$7.296  14 

$248.21 

$86221 
$3.467  12 
$5,30128 
$3,467  12 
$5,301  28 
$3,467  12 
$5.30128 
$5,301  28 
$5.30126 
$5,301  28 
$5,301  28 
$5.30126 
$5,301.28 
$1.565  03 
$9.17599 
$9.175  99 
$9,175.99 
$9.17599 
$1,227  40 

$561  75 

$31354 
$3.467  12 

$31354 
$3,467,12 

$313.54 
$3,467  12 

$31354 
$3,467  12 
$5,301  28 
$5,301.28 
$3,467.12 
$3,467  12 
$5,301  28 
$5,301  28 
$5,301  28 
$5,301  28 
$5,301  28 
$5,301  28 
$5,301  28 
$5,301  28 
$3,467  12 
$5,301.28 

$248  21 
$5,301  28 

$862  21 
$5,301  28 

$862  21 
$9,175  99 
$9,175  99 


Charge 
Method- 
ology 


MDR 


NOTES:  CPT  Code*  and  descriptions  only  copynght  2002  Amerean  Medical  Association    All  rights  reserved    Applicacle  FARS/DFARS  apply 
CDT-4  Codes  copyright  Amerjcan  Dental  Association    All  rights  reserved 
'  See  end  of  table 
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CPlf 

HCPCS 

CcxJe 


31585 

31586 

31588 

31590 

31595 

31599 

31600 

31601 

31603 

31605 

31610 

31611 

31612 

31613 

31614 

31615 

31622 

31623 

31624 

31625 

31628 

31629 

31630 

31631 

31635 

31640 

31641 

31643 

31645 

31646 

31656 

31700 

31717 

31720 

31730 

31750 

31755 

31785 

31820 

31825 

31830 

31899 

32000 

32002 

32005 

32020 

32201 

32400 

32405 

32420 

32601 

32602 

32603 

32604 

32605 

32606 

32960 

32999 

33010 

33011 

33206 

33207 

33208 

33210 

33211 

33212 


DescnptKxi 


Treat  larynx  fracture 
Treat  larynx  fracture 
Revwion  of  larvnx 
Reinnervate  larynx 
Larynx  nerve  surgery 
Larynx  surgery  procedure 
Incision  of  windpipe 
Inosion  of  wirtdpipe 
Inasion  of  wmdotpe 
Incision  of  windpipe 
jrtcision  of  iMndpipe 
Surgery/speech  prosthesis 
Puncture/clear  wi.'vdpipe 
Repair  wirvjpipe  opening 
Repair  windptpe  opening 
Visualization  of  vyindptpe 
Dx  broochoscope/wash 
Dx  (xonchoscope/boish 
Dx  bfonchoscooe/lavaoe 
Bronchoscopy  w/t)iopsy(sl 
Bronchoscopy/lunq  bx  each 
Bronchoscopy/needle  bx.  each 
Bronchoscopy  dilate/fx  repr 
Broncfwscopv  dilate  w/stent 
Bronchoscopy  w/fb  removal 
Bronchoscopy  wrtumor  excise 
Bronchoscopy  treat  blockage 
Diag  bronchoscope/catt>etef 
Bronctwscopy  clear  airways 
BroTKhoscopv  reclear  airway 
Bronchoscopy  ini  for  x-ray 
Insertion  of  airway  catheter 
Bronchial  brush  biopsy 
Clearance  of  airways 
Intro,  windpipe  wtre/tut)e 
Repair  of  windpipe 
Repair  of  wtndpipe 
Remove  windpipe  lesion 
Closure  of  windptpe  lesion 
Repair  of  windpipe  defect 
Revise  wtndpipe  scar 
Airways  surgical  procedure 
Drainage  of  crtest 
Treatment  of  collapsed  iung 
Treat  lung  lining  chemically 
Insertion  of  chest  tube 
Drain  oercut.  lung  lesion 
Needte  biopsy  chest  lining 
Biopsy  lung  or  mediastinum 
Puncture'ctear  lurxj 
Thoracoscopy  diagnostic 
Thoracoscopy,  diagnostic 
Thoracoscopy  diagnostic 
Thoracoscopy  diagnostic 
Thoracoscopy  diagnostic 
Thoracoscopy  diagnostic 
Therapeutic  pneumothorax 
Chest  surgery  procedure 
Drainage  of  heart  sac 
Repeat  drainage  of  heart  sac 
insertion  of  Teart  pacemaKer 
Insertion  of  heart  pacemaKer 
Insertion  of  heart  pacemaKer 
insertion  of  heart  electrode 
insertion  of  r>eart  electrode 
Insertion  of  pulse  generator 


Status/ 

Usage 

Indicator 


Multiple 

Surgery 

Reduction 

Applies 


Charge 


$3.89561 
$9,175  99 
$9.175  99 
$9.175  99 
$9,175.99 
$5,424  08 
$5,42406 
$5  42408 
$1.565  03 
$3,895  61 
$5.424  08 
$5,42408 
$5,424  06 
$5,42408 
$9,175  99 
$2.41419 
$2,414  19 
$2,414  19 
$2,41419 
$2,414  19 
$2,414  19 
$2,414  19 
$2,414  19 
$2,414  19 
$2.41419 
$2,414  19 
$2,414  19 
$2,414.19 
$2.41419 
$2,414  19 
$2,414  19 
$313  54 
$862  21 
$313  54 
$862  21 
$9,175  99 
$9,175  99 
$5,424  08 
$389561 
$5  424  08 
$5,424  08 
$2  414  19 
$906  62 
$90662 
$906  62 
$906  62 
$906  62 
$841  31 
$1,61467 
$906  62 
$7.430  67 
$7.430  67 
$7.430  67 
$7  430  67 
$7.430  67 
$7.430  67 
$906  62 
$906  62 
$906  62 
$906  62 
$22  676  59 
$22  676  59 
$23  199  52 
$14.782  96 
$14,782  96 
$20  376  10 


Charge 
Method- 
ology 


fJOTES    CPT  Codes  and  descrpt'ons  on:y  cocynght  ?'X2  ^^ner<c»n  Medical  Association    All  rights  reserved    Applicable  FARS/DFARS  apply 
COT-4  Codes  copyrigm  American  Dental  Association    Al  rignis  'oserveo 
S«e  end  of  taoie 
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CPT/ 

HCPCS 

Description 

Code 

33213 

Insertion  of  pulse  generator 

33214 

Upgrade  of  pacemaker  system 

332 1S 

Reposition  pacing-defib  lead 

33?  16 

Insert  lead  pace-deftb,  one 

33217 

Insert  lead  pace-defib,  dual 

33218 

Repair  lead  pace-defib,  one 

33220 

Repair  lead  pace-defib.  dual 

33222 

Revise  pocket  pacemaker 

33223 

Revise  pocket,  pacina-<lefib 

33224 

Insert  pacing  lead  &  connect 

33225 

L  ventric  pacing  lead  add-on 

33226 

Repositkxi  1  ventric  lead 

33233 

Removal  of  pacemaker  system 

33234 

Removal  of  pacemaker  system 

33235 

Removal  pacemaker  electrode 

33240 

Insert  pulse  generator 

33241 

Remove  pulse  generator 

33244 

Remove  eltrd,  transven 

33249 

Eltrd/insert  pace-defib 

33282 

Implant  pat-active  ht  record 

33284 

Remove  pat-active  ht  record 

33999 

Cardiac  surgery  procedure 

34101 

Removal  of  artery  ck>t 

34111 

Removal  of  arm  artery  clot 

34201 

Removal  of  artery  ctot 

34203 

Removal  of  leg  artery  clot 

34421 

Removal  of  vein  ckit 

34471 

Removal  of  vein  clot 

34490 

Removal  of  vem  dot 

34501 

Repair  valve,  femoral  vein 

34510 

Transposition  of  vein  valve 

34520 

Cross-over  vein  graft 

34530 

Leg  vein  hjsion 

35011 

Repair  defect  of  artery 

35180 

Repair  bkiod  vessel  lesion 

35184 

Repair  blood  vessel  lesion 

35188 

Repair  Mood  vessel  lesion 

35190 

Repair  blood  vessel  lesion 

35201 

Repair  bk>od  vessel  lesion 

35206 

Repair  blood  vessel  lesion 

35207 

Repair  blood  vessel  lesion 

35226 

Repair  blood  vessel  lesion 

35231 

Repair  blood  vessel  lesion 

35236 

Repair  blood  vessel  lesion 

35256 

Repair  blood  vessel  lesion 

35261 

Repair  bkxxl  vessel  lesion 

35266 

Repair  blood  vessel  lesion 

35286 

Repair  Wood  vessel  lesion 

35321 

Rechanneling  of  artery 

35458 

Repair  arterial  blockage 

35469 

Repair  arterial  blockage 

35460 

Repair  venous  blockage 

35470 

Repair  arterial  blockage 

35471 

Repair  arterial  blockage 

35472 

Repair  arterial  bkxrkage 

35473 

Repair  arterial  bkKkage 

35474 

Repair  arterial  blockage 

35475 

Repair  artenal  blockage 

35476 

Repair  venous  blockage 

35484 

Atherectomy,  open 

35485 

Atherectomy,  open 

35490 

Atherectomy,  percutaneous 

35491 

Atherectomy,  percutaneous 

35492 

Atherectomy,  percutaneous 

35493 

Atherectomy,  percutaneous 

35494 

Atherectomy,  percutaneous 

Status/ 

Usage 

Indicator 


Multiple 

Surgery 

Reduction 

Charge 

Charge 
Method- 
ology 

Applies 

+ 

$20.839  40 

♦ 

$23.199  52 

+ 

$5.013  87 

* 

$14.782  96 

♦ 

$14.782  96 

+ 

$14.782  96 

•f 

$14782  96 

+ 

$4.104  63 

* 

$4,104.63 

+ 

$4,53403 

+ 

$5,81672 

* 

$5.01387 

* 

$5.01387 

* 

$5,013.87 

+ 

$5,013.87 

+ 

$34.02572 

♦ 

$5.01387 

+ 

$5.013  87 

4- 

$46,262  73 
$15,135.68 

+ 

$2,014.45 

+ 

$906  62 

+ 

$8,784  09 

♦ 

$8,784  09 

+ 

$8,784  09 

+ 

$8.784  09 

+ 

$8.784  09 

♦ 

$8,784  09 

+ 

$8,784.09 

+ 

$8.784  09 

+ 

$8.784  09 

+ 

$8,784  09 

+ 

$8784.09 

^ 

$8  096  93 

+ 

$5.56256 

+ 

$5.56256 

* 

$8.784  09 

+ 

$5,562  56 

+ 

$5,562  56 

+ 

$5,562  56 

+ 

$8,784  09 

+ 

$5,562  56 

+ 

$5,562  56 

+ 

$5.562  56 

+ 

$6  562  56 

+ 

$8,096  93 

+ 

$8,096  93 

+ 

$8.09693 

+ 

$5,562  56 

+ 

$11,731,26 

+ 

$11,731  26 

+ 

$11,731  26 

+ 

$11,731,26 

■f- 

$11,731  26 

+ 

$11,731  26 

+ 

$11  731  26 

+ 

$11  731  26 

+ 

$11  731  26 

+ 

$11,731  26 

+ 

$11  731  26 

+ 

$11,731  26 

+ 

$11  731  26 

+ 

$11  731  26 

■*■ 

$11,731  26 

+ 

$11  731  26 

+ 

$11  731  26 

" 

NOTES:  CPT  Codes  and  descnplions  only  copyright  2002  American  Medical  AssoaatK>n    AH  nglits  reserved    ApplKaWe  FARS/DFARS  apply 
CDT-4  Codes  copyngM  American  Dental  Association    All  rights  reserved 
'  See  end  of  table 
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OPT/ 

HCPCS 

Ccx)« 


35495 

35500 

35685 

35686 

35761 

35860 

35875 

35876 

35879 

35881 

35903 

36002 

36260 

36261 

36262 

36420 

36425 

36430 

36^0 

36450 

36455 

36460 

36468 

36469 

36470 

36471 

36488 

36489 

36490 

36491 

36493 

365  n 

36512 

36513 

36514 

36515 

36515 

36522 

36530 

36531 

36532 

36533 

36634 

36535 

36536 

35537 

36550 

36640 

36680 

36600 

36810 

36815 

36819 

36820 

36821 

36825 

36830 

36831 

36832 

36833 

36834 

36835 

36860 

36861 

36870 

37200 


Oescnp«ion 


AtherBCtomv  Dercutane<xis 
Harvest  vetn  foe  bypass 
Bvpass  graft  paterxry/patch 
Bypass  qraft/av  fist  patency 
Expkjratior  of  artery/vein 
Explore  limb  vessels 
Removal  o^  c)ol  in  graft 
Rerrwval  of  dot  in  cjrafl 
Revise  (jraft  w/vem 
Revise  oraft  w/vem 
Exasion  graft,  extremity 
Pseudoane^jrysm  intection  trt 
insertion  of  infusion  pump 
Revision  of  infusion  pump 
Removal  of  infusion  pump 
Vein  access  cutdown  <  1  yr 
Vein  access  cutilown  >  1  yr 
Bfood  transfusion  service 
Bl  push  transfuse.  2  yr  or  < 
B1  exchanqertransfuse  nb 
Bl  exchanoe/transfuse  non-nb 
Transfusion  service  fetal 
iniecl»on(s),  sPKjer  veins 
in)ect)on(s)  spider  veins 
Iniection  therapy  of  vein 
Iniection  therapy  of  veins 
Insertion  of  catheter  vein 
insertion  of  catheter  vein 
insertion  of  catheter  vein 
■  nsertion  of  catheter  vein 
Repositioning  of  fvc 
ApheresiS  wbc 
Apheresis  rtx 
Apheresis  pJalelets 
Apheresis  plasma 
Apheresis  adsorp/reinfuse 
Apheresjs  selective 
Photopheresis 
nsertion  of  infusion  pump 
Revision  of  infusion  pump 
Rerrioval  of  infusion  pump 
Insertion  of  access  device 
Revision  of  access  device 
Removal  of  access  device 
Remove  cva  device  obstruct 
Remove  cva  lumen  obstpjct 
Declot  vascular  device 
Insertion  catheter  arter/ 
nsert  needle  bone  cavity 
insertion  of  cannula 
Insertion  of  cannula 
i^^sertion  of  cannula 
Av  fusKxi/uppr  arm  vein 
Av  fusion/forearm  vein 
Av  'LTSion  direct  any  site 
Artery-vein  autoqrsft 
Artery-vein  nonautoqraft 
Open  thromt)ect  av  fistula 
Av  fistula  revision   open 
Av  fistula  revision 
Repair  A-V  aneurysm 
Artery  to  vein  shunt 
External  cannula  dedottmq 
Cannula  declotlinq 
Percut  thrombecl  av  fistula 
Transcaiheter  biopsy 


Status.' 

Usage 

Indicator 


Multiple 

Surgery 

Reduction' 

Applies 


Charge 


Charge 
Method- 
ology 


NOTES    CPT  Coctes  »nd  d«scnpt.ons  orty  copyrKjnt  20G2  Amencan  Medical  Association 
CDT-4  Cooes  copyngrt  American  Dental  Association    M  rignts  reserved 
'  See  end  of  taOie 


$11  731  26 

$11  731  26 

$5,562  56 

$5,562  56 

$6  558  00 

$5,562  56 

$8,784  09 

$8,784  09 

$8  784  09 

$8,784  09 

$6,558  00 

$740  18 

$20,540  52 

$13,505  34 

$2,014  45 

$60  10 

$60  10 

$1,086  90 

$1.086  90 

$1,086  90 

$1  086  90 

$1,086  90 

$449  39 

$449  39 

$449  39 

$449  39 

$3,093  50 

$3,093  50 

$3  093  50 

$3  093  50 

$1104  86 

$4  039  33 

$4  039  33 

$4  039  33 

$4  039  33 

$9  P21  35 

$9,821  35 

$9,821  35 

$20  540  52 

$13  505  34 

$2,014  45 

$6  558  00 

$2  014  45 

$2  014  45 

$1  295  44 

$1  295  44 

$713  29 

$3  093  50 

$734  50 

$6  558  00 

$6,558  00 

$6  558  00 

$8,784  09 

$8  784  09 

$8,784  09 

$8  784  09 

$8  784  09 

$8  784  09 

$8  784  09 

$8  784  09 

$8  784  09 

$6,558  00 

$3  192  78 

$6,558  00 

$8  096  93 

$1  614  67 


A.l  r  ghts  reserved    Applicable  FARS/DFARS  apply 
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CPT/ 

HCPCS 

Code 


37201 

37202 

37203 

37204 

37205 

37206 

37207 

37208 

37209 

37250 

37251 

37500 

37501 

37565 

37600 

37605 

37606 

37607 

37609 

37615 

37620 

37650 

37700 

37720 

37730 

37735 

37760 

37780 

37785 

37790 

37799 

38120 

38129 

38205 

38206 

38220 

38221 

38230 

38240 

38241 

38242 

38300 

38305 

38308 

3S500 

38505 

38510 

38520 

38525 

38530 

38542 

38550 

38555 

38570 

38571 

38572 

38589 

38700 

38720 

38740 

38745 

38760 

38999 

39400 

40490 

40500 


D«scnption 


Transcatheter  iherapv  infuse 
Transcatheter  therapv  infuse 
Transcatheter  retrieval 
Trar.scatheter  occlusion 
Transcatheter  stent 
Transcatheter  stent  add-on 
Transcatfieter  stent 
Transcatheter  stent  add-on 
Exchange  arterial  catheter 
Iv  us  first  vessel  add-on 
Iv  us  each  add  vessel  add-on 
Endoscopy  ligate  pert  veins 
Vascular  endoscopy  procedure 
Ligation  of  necK  vein 
Ligation  of  neck  artery 
Ligation  of  necK  artery 
Ligation  of  neck  artery 
Ligation  of  a-v  fistula 
Temporal  artery  procedure 
Ligation  of  neck  artery 
Revision  of  maior  vein 
Revision  of  niajor  vein 
Revise  leg  vein 
Removal  of  leg  vein 
Removal  of  leg  veins 
Removal  of  leg  veins/lesion 
Ligation,  leg  veins,  open 
Revision  of  leg  vein 
Revise  secondary  varicosity 
Penile  venous  occlusion 
Vascular  surgery  procedure 
Laparoscopy,  splenectotriy 
Laparoscope  proc.  spleen 
Harvest  allogenic  stem  cells 
Harvest  auto  stem  cells 
Bone  marrow  aspiration 
Bone  maiTow  biopsy 
Bone  marrow  collection 
Bone  marrow/stem  transplant 
Bone  marrow/stem  transplant 
Lymphocyte  infuse  transplant 
C^^nage.  lymph  node  lesion 
OrairMge,  lymph  node  lesion 
lr>cision  of  lyniph  channels 
Bmpsy/removal.  lymph  nodes 
Needle  biopsy,  lymph  nodes 
Biopsy/removal,  lymph  nodes 
Biopsy/removal,  lymph  nodes 
Biopsy/removal,  lymph  nodes 
Bwpsy/removal,  lymph  nodes 
Expk>re  deep  node(s).  neck 
Renxival,  neck/armpit  lesion 
Removal,  necWarmpit  lesion 
Laparoscopy,  lymph  node  biop 
Laparoscopy.  lymphadenectomy 
Laparoscopy,  lymphadenectomy 
Laparoscope  proc.  tymphatic 
Removal  of  lymph  nodes,  neck 
Removal  of  lymph  nodes,  neck 
Remove  amipit  lymph  nodes 
Remove  annpit  lymph  nodes 
Reotove  groin  lymph  nodes 
Blood/lymph  system  procedure 
Visualization  of  chest 
Biopsy  of  lip 
Partial  excision  of  lip 


Status/ 

Usage 

Indicator 


Multiple 

Surgery 

Reduction 

Applies 


Charge 


Charge 
Method- 
ology 


NOTES    CPT  Codes  and  ctescnptions  only  copyrigW  2002  Amencan  Medical  Association 
CDT-4  Codes  copynght  American  Dental  Association.  All  nghts  reserved 
'  See  end  of  table 


$1.11303 

$713  29 

$3.192  78 

$6,558  00 

$15  460  71 

$16.460  71 

$15,460  71 

$15.46071 

$3,192  78 

$9.147  02 

$9,147  02 

$6,414  31 

$6.414  31 

$5,562.56 

$5,56256 

$7,200  75 

♦  $7,20075 
+        $6,414  31 

$3,757  15 
$7,200  75 
$7,20075 
$7,200  76 
$7,200  75 
$6,41431 
$6,414,31 
+        $6,414  31 

♦  $7.20075 
$7,200  75 
$7.20075 
$7,885  29 

$60.10 

$10,840.33 

$8,214.50 

$4,039  33 

$4.03933 

$331.82 

$331  82 

$1,727.03 

$1,727  03 

$1  727.03 

$4,039.33 

$4.352  84 

$4,352  84 

$5,055  69 

$5,055,69 

$841  31 

$5.05569 

$5  055  69 

$5,055  69 

$5,055  69 

$9,73774 

$5,05569 

$5  055  69 

$10.840  33 

$15,368  09 

$10,840.33 

$8,214  60 

$5,055  69 

$5,055  69 

$9  737  74 

$9,737  74 

$5,05569 

$1,086  90 

$7,430  67 

$514  72 

$3,89561 


Ali  rigMs  reserved    Applicable  FARS/DFARS  apply 
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CRT 

HC^CS 

Code 


4:5-  . 
40520 
40525 
40527 

40530 

406  50 
40652 
4065J 
40730 
40701 
40702 
40720 
40761 
40799 
4080C 
4080  • 
408C-1 
40805 
40806 
40608 
403'  } 
4:612 
408*4 
408 '6 
408  •  3 
40819 
40820 
4C830 

4om- 

4064: 
40842 
4084  3 
4C844 
40845 
40899 
41000 
41005 
4 '006 
4 -CO" 
4 ;  008 
4 '009 
4 '  0 1  0 
4 1 0 '  5 
41015 
410'' 
410'3 
4  "00 
41105 
41108 
4  1  )  i  0 

41  "  1  J 

411  '4 
41115 
41115 
41  120 
4  1250 
4'25' 
41252 
415CC 
415'0 
4'52C 
41599 
4  1 800 
41805 
41306 


Descnpiion 


^dr'i3'  exciSiOr  ..'   IP 
Para'  eiCiSion  ;f  i  p 
RecoTstr'uCi  'a  Aitn  fiao 
Reconstnjcl  'D  witn  fiao 
Part. a  refriova:  D*  iid 
Reoa  r  hp 
Repai'  ID 
Reoa-r  up 

RepaT  cief  .ip.rasai 
Repair  cleft    D^'^asa- 
■^eoa'f  C'eft  liD<r-asai 
Repair  :ic*l  fio-nasai 
Repa.r  ;;e^  ip/nasa^ 
.'C  surgery  procedure 
D'araae  of  moL.tr-  leiicr' 
D'ainage  o'  "noutr  lesior 
^e-^ova.   tofe^qn  body   "lo^tn 
Rer^ovai   'ore-qr^  bo^v   ^^^lJt^ 
"iiSior  of  IP  fold 
3iopsy  of  ~^.out^   eSiOr 
txcsio"  jfipoutf-  esion 
E«c  se  'epair  moJl^  :esion 
Ejcisc  'epa.r  mouth  les'on 
E'CrS.c"  of  f^otjlh  'CSiOr 
E«ose  ora   r^jcosa  for  graft 
FjCise    p  or  cr-een  foid 
Treatment  of  moLth  lesion 
Reoa.r  moutn  laceration 
Repair  mcgtr  aceration 
'^ecoist^uctio-  of  mouth 
Recor^s'rucucr  jf  r-nouth 
Reconsfuctiorn  ot  moutb 
Peconsf  LiCtion  ot  mouth 
Retonst'i^clior  of  mouir 
Mcbtn  surqer-v  procedure 
D'a.aaae  o'  mcuti^  les-on 
D'air^age  of  mojth  lesion 
O'a  rage  of  mouth  les-or 
Draraqe  of  mouth  (esioi 
D'a.nage  of  mouth  lesion 
D'ainaqe  of  mouth  lesion 
ncision  of  to'^que  'old 
Dra^naqe  of  mouth  lescn 
D'airia'je  of  mouin  les.ori 
C^airaqe  of  mouth  lesion 
3'anaqe  of  mouti  ies'OT 
Biopsy  of  'onque 
Biopsy  of  tonqje 
Biopsy  o*  ".oor  of  rnouth 
Excision  of  'onque  lesior" 
Excision  0'  "onqoe  -esicn 
fcxcision  of  tonque  les-on 
ExciS'On  of  'orxiue  iesion 
rxC'SiOn  of  tonque  fold 
Excisioi^  of  mouth  lesiop 
Pariia'  removal  o*  tonque 
Repair  tonque  aceration 
Repair  tonque  aceration 
Repai'  tongue  laceration 
F  xation  of  torvque 
fonque  to  lip  Surqer> 
Reconstructicri   tonque  'old 
"onque  and  mouth  su  qery 
D'ainaqe  ot  qum  lesion 
Removal  foreign  txjdy   gum 
Removal  'oreign  oodv  lawbone 


Stalus/ 

Usage 

Indicator 


Multiple 

Surgery 

Reduction 

Applies 


Charge 


$5  424  08 
$3  895  67 

$5  424  08 
$5,424  08 
$5  424  08 
$1  565  03 
$1  565  03 
$1  565  03 
$9  175  99 
$9  175  99 
$9  175  99 
$9  175  99 
$9  1  75  99 
$3  895  61 

$514  72 
$1  565  03 

$175  05 
$1  565  03 

$514  72 

$514  72 
$3  895  61 
$3  895  61 
$3  895  61 
$5  424  08 

$514  72 
$1  565  03 
$3  895  61 

$514  72 
Si  565  03 
$5,424  08 
$5  424  08 
$5  424  08 
$9  175  99 
$9  175  99 
$1  565  03 
$3,895  61 

$514  72 
$5  424  08 
$3  895  61 
$3,895  61 

$514  72 
$3  895  61 

$514  72 
$1  565  03 
$1  565  03 
$1  565  03 
$1  565  03 
$3  895  61 
$1  565  03 
$3  895  61 
$3,895  61 
$3  895  61 
$5  424  08 
$1  565  03 
$3  895  61 
$5  424  08 

$514  72 
$1  565  03 
$1  565  03 
$5  424  08 
$3  895  61 
$1.565  03 

$514  72 

$514  72 
$542408 
$3  895  61 


Charge 
Method- 
ology 


NOTES     CPf  CcKtes  and  a«5Cf  ptons  ony  cdoyrgh'  20C2  American  Medicai  Association     A;l  -ights  reserved    Appticable  FARS/DFARS  appfy. 
0Dl'-4  Oodes  "opyngnt  Amencan  D«n'a.  Association     A;i  '  ghts  reserved 
See  end  of  tao*e 
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CPU 

HCPCS 

Ccxle 


41820 
41821 
41822 
41823 
41825 
41826 
41827 
41828 
41830 
41850 
41870 
41872 
41874 
41899 
42000 
42100 
42104 
42106 
42107 
42120 
•42140 
42145 
42160 
42180 
42182 
42200 
42205 
42210 
42215 
42220 
42225 
42226 
42227 
42235 
42260 
42280 
42281 
42299 
42300 
42305 
42310 
42320 
42325 
42326 
42330 
42335 
42340 
42400 
42405 
42408 
42409 
42410 
42415 
42420 
42425 
42440 
42450 
42500 
42505 
42507 
42508 
42509 
42510 
42600 
42650 
42660 


Description 


Excision,  gum.  each  quadrant 
Excision  of  gum  flap 
Excision  of  gum  lesion 
Excision  of  gum  lesion 
Excision  of  gum  lesion 
Excision  of  gum  lesion 
Excision  of  gum  lesion 
Excision  of  gum  lesion 
Removal  of  gum  tissue 
Treatment  of  gum  lesion 
Gum  graft 
Repair  gum 
Repair  tooth  socket 
Dental  surgerv  procedure 
Drainage  moutti  roof  lesion 
Biopsy  roof  of  mouth 
Excision  lesion,  mouth  roof 
Excision  lesion,  mouth  roof 
Excision  lesion,  mouth  roof 
Remove  palate/lesion 
Excision  of  uvulc. 
Repair  palate,  pharynx/uvula 
Treatment  mouth  roof  lesion 
Repair  palate 
Repair  palate 
Reconstruct  cleft  palate 
Reconstruct  cleft  palate 
Reconstruct  cleft  palate 
Reconstruct  cleft  palate 
Reconstruct  cleft  palate 
Reconstruct  cleft  palate 
Lengthening  of  palate 
Lengthening  of  palate 
Repair  palate 
Repair  nose  to  lip  fistula 
Preparation,  palate  mold 
Insertion,  palate  prosthesis 
Palate/uvula  surgery 
Drainage  of  salivary  gland 
Drainage  of  salivary  gland 
Drainage  of  salivary  gland 
Drainage  of  salivary  gland 
Create  salivary  cyst  drain 
Create  salivary  cyst  drain 
Removal  of  salivary  stone 
Removal  of  salivary  stone 
Removal  of  salivary  stone 
Biopsy  of  salivary  gland 
Biopsy  of  salivary  gland 
Excision  of  salivary  cyst 
Drainage  of  salivary  cyst 
Excise  parotid  gland/lesion 
Excise  parotid  gland/lesion 
Excise  parotid  gland/lesion 
Excise  parotid  gland/lesion 
Excise  submaxlllarv  gland 
Excise  sut>llngual  gland 
Repair  salivary  duct 
Repair  salivary  duct 
Parotid  duct  diversion 
Parotid  duct  dh/ersion 
Parotid  duct  diversion 
Parotid  duct  diversion 
Closure  of  salivary  fistula 
Dilation  of  salivary  duct 
Dilation  of  salivary  duct 


Status/ 

Usage 

Indicator ' 


Multiple 

Surgery 

Reduction 

Applies 


NOTES    CPT  Codes  and  descriptions  only  copynght  2002  American  Medical  Association 
CDT-4  Codes  copyright  American  Dental  Association   All  nghts  reserved 
'  See  end  of  table 


$1.565  03 
$1  565  03 
$3  895  61 
$5,424  08 
$3  89561 
$3  895  61 
$5.424  08 
$3,895  61 
$3.895  61 
$3  89561 
$5  424  08 
$3.895  61 
$5,424  08 
$3.895  61 

$514.72 
$1  565  03 
$3  895  61 
$3,895  61 
$5  424  08 
$9  175  99 
$1  565  03 
$5,424  08 
$3,895  61 

$514  72 
$9  175  99 
$9  175  99 
$9  175  99 
$9  1 75  99 
$9  175  99 
$9  175  99 
$9,175  99 
$9,175  99 
$9,175  99 
$3,895  61 
$5,424  08 

$514  72 
$3.895  61 

$514  72 
$3,895  61 
$3.895  61 

$514  72 

$514.72 

$51472 
$1.565  03 
$3.895  61 
$3,89561 
$3,89561 

$841  31 
$3,895  61 
$3,895  61 
$3,895.61 
$9,175  99 
$9,175  99 
$9.175  99 
$9.175  99 
$9,175  99 
$542408 
$542408 
$9,175  99 
$9,175  99 
$9,175  99 
$9  17599 
$9.17599 
$3.89561 
$1,565  03 
$1,565  03 


M  nghts  reserved    Applicable  FARS/DFARS  apply 


Charge 
Method- 
ology 


56934 


Federal  Register    X'ol,  68,  No.    191  '  Thursday,  October  2.  2003 /Notices 


TABLE  F   —  OUTPATIENT  FACILITY  NATIONWIDE  CHARGES  BY  CPT/HCPCS  CODE 

PAGE  33  Of  78 


CP^ 

Siatuv 

Multiple 

Charge 

HCPCS 

D^scnphon 

Usage 

Surgery 
Reduction 

Charge 

Method- 

Code 

Indicator 

Applies 

ology 

42e-€5 

-iqatior  of  salivary  duct 

+■ 

J5  424  08 

42699 

Salivary  surg«rv  procedure 

+ 

$3.895  61 

42700 

Dramaqe  of  tonsil  aoscass 

+ 

J514  72 

4272C 

Draioaqe  of  throat  aDscess 

+ 

$3  895  61 

42^25 

Oramaqe  of  tnroat  aDscess 

+ 

$9  175  99 

42800 

Bicosy  of  'Iroa'. 

+■ 

$1,565  03 

42802 

BiODSy  of  throat 

+ 

$3  895  61 

42804 

BiOBsy  of  uDpef  nosc'thrcat 

♦ 

$3  895  61 

42806 

Biopsy  of  JDOer  nosetnrcat 

4- 

$5  424  08 

42808 

Excise  oriarynx  lesion 

4- 

$3  895  61 

42809 

Rennove  D^a<'vr"x  to'eign  body 

$175  05 

4281Q 

Excision  of  'leck  cysl 

+ 

$5  424  08 

42815 

Excision  of  necx  cyst 

I- 

$9  175  99 

42820 

RenTOve  tonsiis  and  adenoKis 

4- 

$5  358  77 

4282- 

ReTove  tonsiis  aria  adenoids 

* 

$5,358  77 

42825 

Remova'  of  tonsls 

+ 

$5  358  77 

42826 

Renx)va'  of  tonsils 

+ 

$5  358  77 

42830 

Removal  of  ade'X)i3s 

+ 

$5  358  77 

4283^ 

Rernovai  of  adenciOs 

+ 

$5  358  77 

42835 

Rerpoval  of  adenoids 

4- 

$5  358  77 

42836 

Ren-iova-  of  adenoids 

4 

$5  358  77 

42842 

Expensive  surgery  of  tnrcat 

4 

$5  424  08 

428A4 

Expensive  surgery  of  throat 

4- 

$9,175  99 

42860 

Excision  of  lonsil  tags 

4 

$5  358  77 

42870 

ExClSiOa  0'  npgual  tonsil 

■4 

$5  358  77 

42690 

Partial  rerTX)val  of  ohan/nj 

*" 

$9  175  99 

42392 

Revision  of  pnarvnqeai  *a'ls 

4 

$9  175  99 

42900 

Repair  throat  wound 

♦ 

$1  565  03 

42950 

Reconstruction  of  throat 

♦ 

$5  424  08 

42955 

Surgical  ooeninq  of  throat 

4- 

$5  424  08 

42960 

Control  throat  oieedmg 

4 

$441  57 

f 

42962 

Control  throat  t>ieedipg 

♦ 

$9,175  99 

42970 

Cortrol  nose/throat  Dleedmq 

+ 

$441  57 

42972 

Control  nose/throat  bleednq 

4 

$3  895  61 

42999 

Throat  Surgery  procedure 

4 

$1,565  03 

43C20 

incision  of  esophagus 

4 

$1,565  03 

4  30  30 

'^hroat  rnuscie  surgen/ 

+ 

$3.895  61 

43130 

Removal  of  esophagus  pouch 

4 

$5  424  08 

43200 

Esophagus  endoscopy 

+ 

$2  097  86 

4320' 

Esoph  scope  ^/submucous  ni 

+ 

$2,097  86 

4  3202 

Esophagus  endoscopy   biopsy 

4 

$2.097  86 

43204 

Esop^  scope  A'scierosis  mi 

+ 

$2  097  86 

43205 

Esophagus  endoscopyliqation 

4 

$2  097  86 

432'5 

Esophagus  endoscopy 

4 

$2,097  86 

43216 

Esophagus  endoscopylesior 

♦ 

$2  097  86 

432'7 

Esophagus  endoscopy 

4 

$2  097  86 

43219 

Esophagus  endoscopy 

+ 

$2  097  86 

4322C 

Esoph  endoscopy   dilation 

+ 

$2  097  86 

43226 

Esoph  enooscocv  duation 

+ 

$2  097  86 

4322^ 

Esoph  endoscopy    repair 

4 

$2  097  86 

43228 

Esopft  endoscopy  ablatior 

+ 

$2  0?7  86 

43231 

Esoph  endoscopy  <y.us  exam 

+ 

$2  097  86 

43232 

Esoph  endoscopy  w.us  fn  cx 

* 

$2,097  86 

43234 

^jpoer  Gl  endoscopy   exam 

+ 

$2  097  86 

43235 

ijppr  gi  endoscopy    diagnosis 

4 

$2  097  86 

4  3236 

ijppr  gi  scope  »v/sutxnuc  im 

4 

$2  097  86 

43239 

JFOer  Gl  endoscopy   biopsy 

+ 

$2  097  86 

4324C 

Esoph  endoscope  «v'draio  cysl 

+ 

$2  097  86 

43241 

wPPer  Gi  endoscopy  witti  tube 

4 

$2  097  86 

43242 

uppr  qi  endoscopy  *'us  fn  bx 

4 

$2  097  86 

43243 

Upper  qi  endoscopy  &  miecl 

+ 

$2  097  86 

43244 

Upper  Gl  endoscopy/liqatior 

4 

$2  097  86 

43246 

Uppr  qi  scope  dilate  stnctr 

+ 

$2  097  86 

4  3246 

=iace  gastrostomy  tube 

+ 

$2  097  86 

43247 

Ooerative  upper  G'  endoscopy 

4- 

$2,097  86 

43248 

Uppr  qi  endoscoov'Ouide  wie 

4 

$2  097  86 

NOfES    CPf  CoCes  arc  aesccrtiors  xi.y  cjcy'igrt  2X'r  Amefcar  Wed  ^ai  Associaton    An  'ighls  reserved    AppI  cable  FARS/Df-ARS  apply 
CDT-4  ;ocle»  ccpyght  Ame'ra'-  De"i*  Assoc  a;  on    A'l  -igfij  -^seveo 
See  end  of  taC-e 
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CPT/ 

Status/ 

Multiple 

Surgery 

Reduction 

Charge 

HCPCS 

Description 

Usage 

Charge 

Method- 

Code 

Indicator ' 

Applies 

ology 

43249 

Esoph  endoscopy,  dilation 

♦ 

$2.097  86 

43250 

Upper  Gl  endoscopy/tumor 

♦ 

$2,097  86 

43251 

Operatrve  upper  Gl  endoscopy 

♦ 

$2.097  88 

43255 

Operative  upper  Gl  endoscopy 

+ 

$2,097  86 

43256 

Uppr  gi  end<»copy  w  stent 

+ 

$2,097.86 

43258 

Operative  upper  Gl  endoscopy 

+ 

$2,097  86 

■ 

43259 

Endoscopic  ultrasound  exam 

•f 

$2.097  86 

43260 

Endo  cholangiopancfealograph 

+ 

$4.72126 

43261 

Endo  cholar)giopafKreatograph 

+ 

$4,721.25 

43262 

Endo  cholangiopancreatograpli 

+ 

$4,721  25 

43283 

Endo  chdangiopaiKreatograph 

+ 

$4,721  25 

43264 

Endo  cholangiopancreatograph 

+ 

$4,721  25 

43285 

Endo  cholaitgiopancreatograph 

+ 

$4,721.25 

43267 

Endo  cholangiopancreatograph 

+ 

$4,72125 

43268 

Endo  cholangiopancreatograph 

+ 

$4,721  25 

43269 

Endo  chdangioparKreatograph 

•f 

$4,721.25 

43271 

Endo  cholartgiopartcFeatograph 

•t- 

$4,721.25 

43272 

Endo  cholangiopancreatograph 

+ 

$4,721.25 

43280 

Laparoscopy.  fundoplasty 

4- 

$15.368  09 

43289 

Laparoscope  proc.  esoph 

+ 

$8,21450 

43450 

Dilate  esophagus 

+ 

$1,643.42 

43453 

Dilate  esophagus 

+ 

$1.643  42 

43456 

Dilate  esophagus 

+ 

$1,643  42 

43458 

Dilate  esophagus 

+ 

$1.643  42 

43499 

Esophagus  surgery  procedure 

\ 

+ 

$2,097.86 

43600 

Biopsy  of  stomach 

+ 

$2,097  86 

43651 

Laparoscopy,  vagus  nerve 

+ 

$15,368  09 

43652 

Laparoscopy,  vagus  nerve 

■f 

$15,368  09 

43853 

Laparoscopy.  gastrostomy 

+ 

$10,840  33 

43659 

Laparoscope  proc,  stom 

+ 

$8,214.50 

43750 

Place  gastrostomy  tut>e 

+ 

$2,097  86 

43752 

t4asaVorogastric  w/stent 

$75347 

MedStat 

43760 

Change  gastrostomy  tut>e 

+ 

$561  75 

43761 

Reposition  gastrostomy  tube 

+ 

$561  75 

43830 

Place  gastrostomy  tube 

+ 

$2,097.86 

43831 

Place  gastrostomy  tube 

+ 

$2,097  86 

43870 

Repair  stomach  opening 

+ 

$2,097  86 

43999 

Stomach  surgery  procedure 

+ 

$2,097  86 

44100 

Biopsy  of  bo«vet 

4- 

$2,097  86 

-__. 

44200 

Laparoscopy.  enterolysis 

• 

+ 

$10,840.33 

44201 

l.aparoscopv.  jejunostomy 

+ 

$10,840  33 

44206 

Lap  part  colectonny  w/stoma 

+ 

$15,368.09 

44207 

L  colectomy/cotoproctostomy 

+ 

$15368  09 

44208 

L  colectomy/coloproctostomy 

4- 

$15.368  09 

44238 

Laparoscope  p^.  Intestine 

+ 

$8,214.50 

44239 

Laparoscope  proc,  rectum 

+ 

$8.21450 

44312 

Revision  of  ileostomy 

+ 

$4.104  63 

44340 

Revision  of  cotostonrjy 

+ 

$4.104  63 

44360 

Sn^l  tx}wel  endoscopy 

+ 

$2,194  70 

44361 

Small  bo«vel  endoscopy/biopsy 

■4- 

$2.194  70 

44363 

SmaH  bowel  endoscopy 

+ 

$2,194  70 

44364 

Small  bowel  endoscopy 

4- 

$2,194  70 

44365 

Small  bowel  endoscopy 

+ 

$2.194  70 

44366 

SmaH  bowel  endoscopy 

+ 

$2,194  70 

44369 

Sman  bowel  endoscopy 

4- 

$2.194  70 

44370 

Small  twwel  endoscopy/stent 

+ 

$2.19470 

44372 

SmaR  bowel  efKloscopv 

+ 

$2.194  70 

44373 

Small  twwel  endoscopy 

+ 

$2.194  70 

' 

44376 

Small  tMwei  endoscopy 

4- 

$2,194  70 

44377 

SmaH  bowel  endoscopy/txopsy 

4- 

$2,194.70 

44378 

SmaH  bowel  endoscopy 

+ 

$2.194  70 

44379 

S  tx>wel  endoscope  w/slent 

4- 

$2,194  70 

44380 

SmaH  tx>wel  endoscopy 

4- 

$2.194  70 

44382 

Small  bowel  endoscopy 

4- 

$2,194  70 

44383 

lleoscopv  w/stent 

+ 

$2  194  70 

^ 

443fl.'> 

Endoscopy  of  bowel  pouch 

4- 

$2,067  65 

NOTES:  CPT  Codes  and  descriptions  only  copyright  2002  American  M«d«cal  AssociatKjn 
CDT-4  Codes  copyright  /Vmerican  Dental  Association    All  rights  reserved 
'S«eendoftat>le 
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— 

CRT 

Status/ 

Multiple 

Charge 

HCPCS 

Desc-iptioo 

Usage 

Surgery 
Reductfon 

Charge 

Method- 

Code 

Indicator 

Applies 

ology 

44  386 

E.  r^doscoDv   Dowel  c>ouc^ 'biop 

+ 

$2  067  65 

4438« 

Color  endoscoDy 

♦ 

$2  067  65 

44  389 

CoiOnOSCODV  With  D^CDSV 

♦■ 

$2  067  65 

44390 

Colonosccpv  fof  'oceiqr  txxly 

*■ 

J2.067  65 

44391 

CoKDnoscoDV  for  breeding 

* 

$2  067  65 

44392 

Colonoscopy  S  0Oi¥P«CtOfTiy 

* 

$2  067  65 

44393 

Cotonoscopy,  lesion  -emoya' 

■*■ 

$2  067  65 

44394 

Colonoscopy  vy'sna'e 

* 

$2  067  65 

4439^ 

Cotonoscopy  w/stent 

*■ 

$2,067  65 

4450C 

rtro  Qasirointestinai  !jDe 

> 

$561  75 

44:'99 

Inlestire  surgefV  procedure 

+ 

$2,194  70 

44970 

Laparoscooy   appenaectorriv 

- 

$8  214  50 

44973 

laparoscope  proc   app 

♦■ 

$8  214  50 

45000 

Drainage  of  pelvic  abscess 

♦■ 

$4,415  56 

45005 

Drainage  o*  -eclai  abscess 

♦ 

$922  31 

45020 

Drainaoe  of  recia  aDstess 

+ 

$441556 

45100 

Biopsy  0<  -ecturr. 

- 

$4  4 1 5  56 

4510a 

Remowa'  of  a'^'ec'.ai  esior 

+ 

$5  727  15 

45150 

ExciSiOP  of  'ectai  st-icture 

* 

$5  727  15 

45160 

Eicisior  o(  'ectai  esio". 

<• 

$5,727  15 

45T'3 

Exc'Sion  of  rectal  lesion 

• 

$5  727  15 

45190 

Jestr  jcTion   'ectai  'urpcK 

* 

$5  727  15 

45300 

ProctosiQmoidoscopy  -it 

$924  93 

45303 

°'ociosig"ioKJoscocy  Jiia'e 

♦ 

$924  93 

45305 

'''octcsiqmcidoscopy  *  bi 

$924  93 

4530' 

P'0CtoSiOn>CiO0SCOPy  *b 

♦ 

$924  93 

45308 

'^roctosiqTiO'Oosropy  'emcva 

+ 

$1  891  62 

45309 

^'Dctosiomoidoscopy  rerr.oval 

4- 

$1  891  62 

453'5 

P-oc1csigmoK3oscoDy  .er^ojal 

♦ 

$1  891  62 

4531' 

Proctosiqrno'doscopy  bieeO 

+ 

$924  93 

45320 

Proctosigmoidoscopy  ablate 

-t- 

$1,891  62 

45321 

P'octosiqmoidoscooy  vo<yyi 

♦ 

$1  891  62 

45327 

Proctosigmoidoscopy  jv/stent 

+ 

$1  891  62 

45330 

D'ao-^osdc  siQr^o.'Ooscopy 

■♦■ 

$924  93 

45331 

Sigmo'doscopy  3na  biopsy 

+ 

$924  93 

45332 

Sigmoidoscopy  w/fb  'ennovai 

+ 

$924  93 

45333 

Sigr-ioooscopy  i  poiypectorpy 

-4- 

$1,891  62 

45334 

SigTioiOoscopy  tor  Dieedmg 

+ 

$1  891  62 

45335 

Siafnoidoscope  «v  subr^uc  1^1 

4- 

$1  891  62 

4533' 

SiqmcKloscoDy  4  decorr^press 

+ 

$1  891  62 

45338 

S.gmoiCoscpy  A/tu'rir  rer^ove 

♦ 

$1,891  62 

45339 

SiQmo'doscoOy  yv  aciate  tLrnr 

+ 

$1  891  62 

4534C 

S.g  w'baitoor:  dila'ior 

+ 

$1  891  62 

45341 

Sigr^icooscooy  A  uitrasour-d 

^ 

$1  891  62 

45  342 

S'O'ncidoscocy  *' js  quide  b< 

♦ 

$1,891  62 

45345 

Sigmoidoscopy  *  ster' 

* 

$1  891  62 

45355 

Surgical  coicnoscop, 

♦ 

$2  067  65 

453^3 

Diagnostic  colonoscopy 

+ 

$2  067  65 

453'9 

Coionoscccy  w'b  removal 

+ 

$2  067  65 

4  538C 

Csloroscopy  aryO  biopsy 

■*■ 

$2  067  65 

45381 

Ccionoscooe   submucoi^s  ni 

*■ 

$2,067  65 

45382 

Coionoscopycontro'  bieedi'^q 

> 

$2  067  65 

45383 

Les.on  'emc.a;  colonoscopy 

■f 

$2  067  65 

4  5384 

LeS'On  -emove  cctorosccp* 

♦ 

$2,067  65 

4538? 

Les.or  -emovaJ  coionoscosv 

•*■ 

$2  067  55 

45386 

Cotorosccpe  dilate  slfic'ure 

^ 

$2  067  65 

45387 

Colonoscopy  A  stent 

*■ 

$2  067  65 

455'X' 

Repair  ot  rectjm 

♦ 

$5  727  15 

45505 

Repair  of  'ectum 

♦■ 

55,727  15 

4552: 

Treatment  of  recta^  p'Oiapse 

* 

$449  39 

45560 

Repair  0*  -ecloceie 

♦ 

$5,727  15 

4590C 

Reduction  of  rectal  prciapse 

*■ 

$922  31 

45905 

Dilation  of  ana  sprincter 

♦ 

$441556 

45910 

Qilalon  of  -ecta   narrowinq 

+ 

$4  415  56 

45915 

Remove  tecta^  oCslr'-iclion 

1 

$922  31 

45999 

Rectum  surqen/  procedu^i? 

1 

$922  31 

NC'tS     OPT  Oooes  and  Sescnptions  3n  ,  zcoy- g'-r.  TOO:  Amenc^r,  MM  ■.-.)<  Assotiat  "n    Aji  -ights  resented     Applicable  FARS'CFARS  app'y 
CO' -4  Cod«S  CO^v'^nt  A.-neriCd'^  L)^n'.di  A4so<.ia'ion      A, I  r  ght>i  -eserveO 
See  end  o>  'aDie 
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OPT/ 

HCPCS 

Code 


46020 

46030 

46040 

4604S 

46050 

46060 

46070 

46080 

46083 

46200 

46210 

46211 

46220 

46221 

46230 

46250 

46255 

4S257 

46258 

46260 

46261 

46262 

46270 

46275 

46280 

46285 

46288 

46320 

46500 

46600 

46604 

46606 

46608 

46610 

46611 

46612 

46614 

46615 

46700 

46706 

46750 

46753 

46754 

46760 

46761 

46762 

46900 

46910 

46916 

46917 

46922 

46924 

46934 

46935 

46936 

46937 

46938 

46940 

46942 

46945 

46946 

46999 

47000 

47011 

47100 

47370 


Description 


Placement  of  seton 
Removal  of  rectai  mariner 
Indston  of  rectal  abscess 
Incision  of  rectal  al»cess 
incision  of  anal  aincess 
Incision  of  rectal  atMcess 
Incision  of  anal  septum 
Incision  of  anal  sphincter 
Incise  external  herrxxTttoid 
Removal  of  anal  fissure 
Removal  of  anal  crypt 
Removal  of  ar»l  crypts 
Removal  of  anal  tag 
Ligation  of  hemorThotd(s) 
Removal  (rf  anal  tags 
HemontKMdectomy 
Hemorrttoidectomv 
Remove  hemorrhoids  &  fissure 
Remove  hemorrhoids  &  fistula 
Hemontioidectomy 
Remove  hemorrtxMds  &  fissure 
Remove  hemorrtK>ids  &  fistula 
Removal  of  anai  fistula 
Removal  of  anal  fistula 
Removal  of  anal  fistula 
Removal  of  anal  fistula 
Repair  aital  fistula 
Removal  of  hemorrhoid  dot 
Injection  into  hemorrhoid(s) 
Diagnostic  anoscopy 
Anoacopy  and  dilation 
Anoscopy  ar)d  tMopsy 
Anoscopy.  remove  for  t>ody 
Anoscopy.  remove  lesion 
Anoscopy 

Anoscopy,  remove  lesions 
Anoscopy,  control  t)leeding 
Anoscopy 

Repair  of  anal  stricture 
Repr  of  anal  fistula  w/glue 
Repair  of  anal  sphincter 
Reconstruction  of  anus 
Removal  of  suture  from  anus 
Repair  of  anal  sphincter 
Repair  of  anal  sphincter 
Implant  artificial  sphincter 
Destruction,  anal  lesion<s) 
Destruction,  anal  lesion(s) 
Crvosurgerv,  anal  lesion(s) 
Laser  surgery,  anal  lesions 
Excision  of  anal  lesion(s) 
Destruction,  anai  leslon(s) 
Destruction  of  hemorrhoids 
Destruction  of  hemorrhoids 
Destruction  of  hemorrhoids 
Cryotfterapy  of  rectal  lesion 
Cryotherapy  of  rectal  lesion 
Treatment  of  anal  fissure 
Treatment  of  anal  fissure 
Ligation  of  hemonttolds 
Ligation  of  hemorrhoids 
Anus  surgery  procedure 
Needle  biopsy  of  liver 
Percut  drain,  liver  lesion 
Wedge  t>iopsy  of  liver 
Laparo  ablate  liver  tumor  rf 


Status/ 

Usage 

Indicator  ^ 


Multipte 

Surgery 

Reduction 

Applies 


Charge 


$922.31 

$92231 
$2,748  63 
$5,727.15 

$922  31 
$5,72715 
$2.748  63 
$4,41556 

$92231 
$5.727  15 
$4.41556 
$5.727  15 
$4.41556 

$92231 
$4.41556 
$5,727  15 
$5,727  15 
$5,727  15 
$5,727  16 
$5,727  15 
$5.72715 
$5,727  15 
$5,727  15 
$5,72715 
$5,727  15 
$5,72715 
$5.727  15 

$92231 
$2.748  63 

$17505 
$1.89162 
$1,891  62 
$1,891  62 
$1,89162 
$1,891  62 
$1,891  62 
$1,891  62 
$1,89162 
$5,727  15 

$922.31 
$5,727  15 
$5,727  15 
$4,41556 
$5.727  15 
$5.72715 
$5,727  15 

$705  44 
$4.266  63 

$290  03 
$5,037  38 
$5.037  38 
$5.037  38 
$2,748  63 
$2,748  63 
$4,41556 
$4.415  56 
$5,727  15 
$4,41556 

$922  31 
$2,748  63 
$2,748.63 

$922  31 
$1,614.67 

$841  31 
$1.727  22 
$8.21450 


Charge 
Method- 
ology 


MedStat 


NOTES:  CPT  Codes  and  descnptions  only  copyright  2002  American  Medical  Association    All  rights  reserved   Applicable  FARS/OFARS  appfy 
CDT-4  Codes  copyright  Amencan  Dental  Association   All  rights  reserved 
'  See  end  of  table. 
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rpT' 

Status/ 

Multiple 

Sury«ry 

Reduction 

Charge 

HCPCS 

0e»cnptK3o 

Usage 

Charge 

Method- 

Code 

Indicator ' 

Applies 

ology 

47371 

Laparo  ablate  liver  crvosurq 

+ 

$8.21450 

473T9 

Laparoscope  procedure  liver 

+ 

$8  214  50 

47382 

Percut  ablate  hvef  rf 

+ 

$9,694  54 

47399 

Liver  suroery  procedure 

* 

$841  31 

47490 

inasion  of  qaHbiadder 

♦ 

$2,704  19 

47510 

Insert  catheter  b<le  doc! 

+ 

$2,704  19 

47511 

Insert  brie  duct  dram 

+ 

$2,704  19 

47525 

Change  bile  duct  catheter 

+ 

$2,897  55 

47530 

Revise/retnsert  ttle  tube 

-f 

$561  75 

47552 

Biliary  endoscopy  thru  skin 

■♦■ 

$2,704  19 

47553 

Biliarv  endoscopy  thru  sKin 

■f 

$2,704  19 

47554 

Biliary  endoscopy  thru  sKm 

+ 

$2  704  19 

47555 

Biliary  endoscopy  thru  skin                           ' 

+ 

$2,704  19 

^— 

47556 

Biliary  endoscopy  thru  skin 

+ 

$2,704  19 

y 

47560 

Laparoscopy  ww/choianqio 

+ 

$8.214  50 

47561 

Laparo  w/ctiotaoqio/b»opsy 

+ 

$8  214  50 

47562 

Laparoscopic  cholecystectomy 

+ 

$10,840  33 

47563 

Laparo  cholecystectomy/qraph 

+ 

$10,840  33 

47564 

Laparo  cholecysteclofny/explr 

♦ 

$10,840  33 

47579 

Laparoscope  proc  biliary 

+ 

$8  214  50 

47600 

Removal  of  qallt)ladder 

$13  348  18 

MedStat 

4  7630 

Remove  tJile  duct  storw 

+ 

$2,704  19 

47999 

Bile  tract  suroery  procedure 

■f 

$2,704  19 

48102 

Needle  biopsy   pancreas 

+ 

$1  614.67 

485  n 

Dram  pancreatic  pseudocyst 

+■ 

$841  31 

48999 

Pancreas  surqery  procedure 

+ 

$841  31 

49000 

E«woration  of  atxlomen 

. 

$5,511  93 

MedStat 

49020 

Drain  abdominal  abscess 

$6  96255 

MDR 

49021 

Drair  abdominal  aC>scess 

$4  641  70 

MOR 

49060 

Dram  open  retrop  abscess 

$5,802  13 

MDR 

49080 

Punaure  pentoneal  cavity 

+ 

$906  62 

49081 

Removal  ot  atxlominal  fluid 

■*■ 

$906  62 

49085 

Remove  abdomen  foreign  body 

+ 

$5.269  92 

49180 

Biopsy  abdominal  rnass 

-♦- 

$1.614  67 

49200 

Rernoval  of  abdominal  lesion 

♦ 

$8.214  50 

49250 

Eicision  of  umtMlicus 

♦ 

$5  269  92 

49320 

Diag  laparo  separate  proc 

■f 

$8.214  50 

49321 

_apafoscooy   biopsy 

+ 

$8  214  50 

49322 

L.aparoscoov   aspiration 

+ 

$8  214  50 

49323 

Laparo  dram  ymphoceie 

■¥■ 

$8,214  50 

49329 

Laparo  proc   abdr^per'oment 

+ 

$8.214  50 

49419 

iHsr!  at)dom  cath  for  ct^emotx 

+ 

$20,540  52 

4942C 

rsd  aDdorr  dram    le'^p 

* 

$7  584  83 

4942' 

Insert  aodom  dram   perm 

♦ 

$7  584  83 

49422 

Remove  perm  iannt^id/catheter 

♦ 

$5.013  87 

49423 

Excnarqe  qrainaqe  cal^e^e( 

♦ 

$2  704  19 

49426 

Revise  atx1omen-venoi.s  shu-^! 

*■ 

$5  269  92 

4942S 

Removal  of  shurt 

♦ 

$5  013  87 

49491 

Rpr  herr-  preemie  'educ 

* 

$6,936  88 

49492 

Rpr  mq  hern  aremie    t)iOC«e<3 

+ 

$6  936  88 

49495 

Rty  nq  hernia  DaDy    'educ 

+ 

$6,936  88 

49496 

Rpr  pq  nem  a  SdCy  D'Ocned 

+ 

$6,936  88 

4950C 

Rpr  .nq  hernia   mit   reduce 

♦ 

$6  936  88 

49501 

Rpr  ng  hernia    nil  blocned 

• 

+ 

$6  936  88 

49505 

^rp  K^iern  met  'educ'5  yr                               ^ 

+ 

$6  936  88 

4950^ 

P'P  i/i^er-^   nit  biocK'5  yr 

+ 

$6,936  88 

4552C 

Rerepair  i.nq  t^em.a   reduce 

* 

$6  936  88 

49521 

Rereoair  mq  hernia    blocked 

* 

$6  936  88 

49525 

Repair  mq  le'nia   5  idm»-] 

* 

$6,936  88 

4954C 

Repa  r  lumDar  hem. a 

+ 

$6  936  88 

45550 

Rpr  rer^  hernia   i-nt   reduce 

* 

$6  936  88 

49553 

Rpr  fern  hernia   mil  blocked 

♦ 

$6  936  88 

49555 

Rerepa.r  fern  herriia     educe 

+ 

$6  936  88 

49557 

Rerepair  fern  hernia    ClocKec; 

+ 

$6,936  88 

4956C 

Rpr  ^eniral  hem  nit  reduc 

+ 

$6  936  88 

49561 

Rpr  central  "^ern  mit    blocn 

+ 

$6  936  88 

-/ 


NO^ES    CP''  Codes  *-.d  ■:e^-j.;,ticr^  orty  copvrig'"  2DC,i''  Ametrai  Medical  Aiscx;ia1io,i 
CD1'-4  "oOes  :opv'igM  A/^e^icar  Dental  Assottatio*^,     Aji  iignt*  reserves; 
See  enc  D'  'ac* 
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Multiple 

Surgery 
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Charge 

HCPCS 

Description 

Usage 

Charge 

Method- 

Code 

Indicator ' 

Applies 

ology 

49565 

Rerepair  ventrl  hem.  reduce 

+ 

S6.936  88 

49566 

Rerepair  ventrl  hem.  block 

4- 

$6,936.88 

49568 

Hernia  repair  w/mesh 

+ 

$6,936  88 

49570 

+ 

$6.936  88 

49572 

Rpr  epigastric  hem,  blocked 

+ 

$6,936  88 

49580 

RJx  uml)H  hem.  reduc  <  5  yr 

* 

$6,936.88 

49582 

Rpr  umbil  hem.  block  <  5  yr 

+ 

$6,936.88 

49585 

Rpr  umbil  hem,  reduc  >  5  yr 

♦ 

$6,936.86 

49587 

Rpr  umbH  hem.  bkx*  >  5  yr 

+ 

$6,936  88 

49590 

Repair  spigilian  hernia 

+ 

$6.936  88 

- 

49600 

Repair  umbilical  lesion 

+ 

$6.936  88 

49650 

Laparo  hemia  repair  initial 

+ 

$10,840.33 

« 

49651 

Laparo  hernia  repair  recur 

+ 

$10.84033 

49659 

Laparo  proc,  hemia  repair 

+ 

$10,840.33 

^ 

49900 

Repair  of  abdominal  wall 

$6,962  55 

MOR 

49999 

Abdomen  surgery  procedure 

+ 

$5,269  92 

50021 

Renal  abscess,  percut  drain 

+ 

$641  31 

50080 

Removal  of  kidney  stone 

+ 

$8.705  69 

50081 

Removal  of  kidney  stone 

+ 

$8,705.69 

50200 

Biopsy  of  kidney 

+ 

$1.61467 

50390 

Drainage  of  Kidney  lesion 

+ 

$1,614  67 

"•" 

50392 

Insert  kidney  drain 

+ 

$4,235.28 

50393 

Insert  ureteral  tube 

+ 

$4,23528 

50395 

Create  passage  to  kidney 

+ 

$4,23628 

- 

50396 

Measure  kidney  pressure 

+ 

$303  08 

50398 

Change  kidney  tube 

+ 

$2.897  55 

50541 

Laparo  ablate  renal  cyst 

+ 

$8,214.50 

50S42 

Laparo  ablate  renal  mass 

' 

+ 

$10,840.33 

50543 

Laparo  partial  nephrectomy 

+ 

$10,840  33 

- 

50544 

Laparoscopy,  pyetoplasty 

+ 

$8.214  50 

50549 

Laparoscope  proc,  renal 

+ 

$8,21450 

50551 

Kidney  endoscopy 

+ 

$1,700  91 

50553 

Kidney  endoscopy 

+ 

$4,235.28 

50555 

Kidney  endoscopy  &  biopsy 

+ 

$1,700  91 

50557 

Kidney  endoscopy  &  treatment 

+ 

$5,604  37 

50559 

Renal  endoscopy/radiotracer 

+ 

$1.70091 

50561 

Kidney  endoscopy  &  treatment 

+ 

$4.235  28 

50562 

Renal  scope  wAunrx>r  resect 

+ 

$1,70091 

50575 

Kidney  er«doscopy 

$6,61701 

MDR 

50590 

Fragmenting  of  kidney  stone 

+ 

$11,890  64 

50686 

Measure  ureter  pressure 

+ 

$303  08 

50688 

Change  of  ureter  tube 

- 

+ 

$561  75 

-                     50945 

Laparoscopy  ureterolitholomy 

♦ 

$10.840  33 

'^                    50947 

Laparo  new  ureter/bladder 

+ 

$10,840.33 

50948 

Laparo  new  ureter/bladder 

+ 

$10,840  33 

50949 

Laparoscope  proc,  ureter 

•f 

$8,21450 

50951 

Endoscopy  of  ureter 

+ 

$1,700  91 

50953 

Endoscopy  of  ureter                                           ^ 

+ 

$1,700.91 

50955 

Ureter  endoscopy  &  biopsy 

+ 

$4,23528 

50957 

Ureter  endoscopy  4  treatment 

+ 

$4,235.28 

50959 

Ureter  endoscopy  &  tracer 

+ 

$4,235.28 

50961 

Ureter  endoscopy  &  treatment 

■f 

$4,235  28 

50970 

Ureter  endoscopy 

+ 

$1.700  91 

50972 

Ureter  endoscopy  &  catheter 

+ 

$1.700  91 

50974 

Ureter  endoscopy  &  biopsy 

+ 

$4.23528 

. 

50976 

Ureter  endoscopy  4  treatment 

+ 

$4.23528 

50978 

Ureter  endoscopy  4  tracer 

+ 

$4,235  28 

50980 

Ureter  endoscopy  4  treatment 

+ 

$4,235  28 

51000 

Drainage  of  bladder 

4- 

$3,307  76 

51005 

Drainage  of  bladder 

+ 

$303  08 

51010 

Drainage  of  Madder 

•f 

$3,307  76 

51020 

Incise  4  treat  bladder 

+ 

$5,604  37 

51030 

Incise  4  treat  bladder 

♦ 

$5,604  37 

51040 

Incise  4  drain  bladder 

+ 

$5,604  37 

51045 

Incise  bladder/drain  ureter 

+ 

$1.70091 

51050 

Removal  of  bladder  stone 

+ 

$5,604  37 

NOTES    CPT  Codes  «fKl<lescnpdofw  only  copyrigM  2002  American  Medial  Assooatiop    Alt  nghts  reserved    AppUcaWe  FARSA5FARS  a 

pply 

CDT-4  Codes  copyrigM  American  Dental  Assoaation   AH  nghts  reserved 

'See  end  or  table 
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CPT 
HCPCS 

DescnptKjn 

Status/ 
Usage 

Multiple 

Surgery 

Reduction 

Charge 

Charge 
MetfKxJ- 

CoO« 

Indicator 

Apphes 

ology 

51065 

Refnove  ureter  calculus 

+ 

$5  604  37 

51080 

Ofainaqe  of  bladder  abscess 

♦ 

$2,701  58 

51500 

Removal  of  bladder  cys! 

-*- 

$6  936  88 

5152c 

Removal  of  Wadder  lesion 

> 

$5  604  37 

5'70O 

irrKjatiofi  0*  bladdef 

+ 

$303  08 

51705 

Charxje  of  bla<1der  lube 

♦ 

$561  75 

5171c 

Change  of  bladder  tube 

+ 

$561  75 

5-715 

Eridoscootc  iniectKxi/imolant 

+ 

$7  637  09 

51720 

Treatment  of  blad^  lesion 
Simple  cystometre^ram 

♦ 

$802  11 

5'725 

b 

♦ 

$802  11 

5-726 

Complex  cvstometroqram 

b 

+ 

$802  1 1 

5'.  ^36 

Urine  'V3V*  measurement 

b 

*■ 

$303  08 

51741 

Eiectro-uroflowmetry  first 

b 

♦ 

$303  08 

51772 

UreOira  pressure  profile 

b 

♦ 

$303  08 

51^84 

AnaWunrary  muscle  study 

b 

♦■ 

$303  08 

5"S5 

Aral/ jnnary  muscle  study 

b 

♦ 

$303  08 

51792 

Jnnar>  reflex  stLMJv 

b 

♦ 

$303  08 

51795 

Ur^ne  votdirx]  ptesiurc  study 

b 

♦ 

$303  08 

5179' 

Intraabdominal  pressure  test 

b 

♦ 

$303  08 

5 '798 

us  urine  capacity  measure 

D 

$17505 

5 '880 

Repair  of  bladder  opening 

*■ 

$5,60437 

51990 

Laparo  uret^ral  suspension 

+ 

$10,840  33 

51992 

Laparo  sling  operation 

4- 

$15  368  09 

52000 

Cystoscopy 

+ 

$1,700  91 

520C1 

Cystoscocv  removal  of  cicts 

+ 

$1  700  91 

52005 

Cystoscopy  &  ureter  catheter 

♦ 

$4  235  28 

52007 

Cystoscopy  and  biopsy 

+ 

$4  235  28 

52010 

Cystoscopy  &  duct  catrieter 

♦ 

$1  700  91 

52204 

Cystoscopy 

♦ 

$4,235  28 

52214 

Cystoscopy  ana  treatment 

■♦• 

$5,604  37 

52224 

Cystoscopy  and  treatment 

+ 

$5,604  37 

52234 

Cystoscopy  and  treatment 

+ 

$5,604  37 

52235 

Cystoscopy  and  treatrr>ent 

*■ 

$5,604  37 

52240 

Cystoscopy  and  treatment 

+ 

$5  604  37 

52260 

Cystoscopy  and  radiotracer 

* 

$5  604  37 

52260 

Cystoscopy  and  featment 

*■ 

$4,235  28 

52265 

Cystoscopy  and  treatmer^t 

+ 

$1.700  91 

52270 

Cystoscopy  4  revise  u'-ethra 

+ 

$4,235  28 

52275 

Cvsloscooy  S  'evise  uref^ra 

+ 

$4.235  28 

52276 

Cystoscopy  and  treatrnent 

+ 

$4  235  28 

52277 

Cystoscopy  and  treatment 

+ 

$5  604  37 

52281 

Cystoscopy  and  treatmer't 

♦■ 

$4,235  28 

52282 

Cystoscopy   implant  stent 

+ 

$8  705  69 

52283 

Cystoscopy  and  treatment 

+ 

$423528 

52285 

Cystoscopy  and  treatment 

+ 

$4,235  28 

52290 

Cys'oscopy  ana  treatment 

+ 

$4  235  28 

52300 

Cystoscopy  and  treatment 

+ 

$4  235  28 

52301 

Cystoscopy  and  treatment 

+ 

J4.235  28 

52305 

Cystoscopy  and  I'eatment 

♦ 

$4  235  28 

52310 

Cystoscopy  and  treatment 

♦ 

$1  700  91 

523'5 

Cysloscooy  ana  treatment 

♦■ 

$4,235  28 

523'7 

Remove  wadder  stone 

♦ 

$5  604  37 

52316 

Reriove  tjiadder  stone 

■♦- 

$5  604  37 

5232C 

Cystoscopy  and  •realmeni 

+ 

$5,604  37 

52325 

Cystoscopy    stone  removal 

+ 

$5.604  37 

52327 

Cystoscopy   miecl  matetia^ 

+ 

$5,604  37 

52  3X 

Cvstcscopv  and  treatment 

+ 

$5,604  37 

52332 

Cystoscopy  and  treatment 

•f 

$5  604  37 

52334 

Create  oassaqe  to  md-iev 

, 

+ 

$5,604  37 

52341 

Cyslo  w  ureter  stricture  tx 

•*■ 

$5  604  37 

52  342 

Cystc  w/up  stricture  fx 

«■ 

$5  604  37 

52343 

Cysto  »*/renai  stricture  t« 

•♦■ 

$5  604  37 

52344 

CystO/ jretero   stone  remove 

+ 

$5  604  37 

52345 

Cysto/uretero  w'up  stncture 

♦ 

$5  604  37 

52146 

Cystourefero  <v;renai  stnct 

> 

$5  604  37  1 

52347 

Cystoscopy   resec'  ducts 

+ 

$1  700  91 

1 

SO'ES    CP*  CDOes  ar-^:  Oesr-.ptiors  an,  ropyigM  jOO;  ArT^ef  cdr  M(?o  ca,  *5soc.a;on    Aji  rights  reserved    AppticaWe  FARS/Df^ARS  apply 
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CPT/ 

Status/ 

Multiple 

Surgery 

Reduction 

Charge 

HCPCS 

Description 

Usage 

Charge 

Method- 

Code 

Indicator ' 

Applies 

ology 

52351 

Cystouretero  &  or  pyeloscope 

+ 

$1  700  91 

52352 

Cystouretero  w/stone  remove 

♦ 

$5,604  37 

52353 

Cystouretero  w/lithotripsy 

+ 

$8,705  69 

52354 

Cystouretero  w/txopsy 

+ 

$5,60437 

52355 

Cystouretero  w/excise  tumor 

+ 

$5,604  37 

52400 

Cystouretero  w/conpen  repr 

+ 

$5  60437 

52450 

Incision  of  prostate 

+ 

$5,604  37 

52500 

Revision  of  t>ladder  neck 

+ 

$5  504  37 

52510 

Dilation  prostatic  urethra 

+ 

$4,235  28 

52601 

Prostatectomy  (TURP) 

+ 

$8,70569 

52606 

Control  postop  bleeding 

+ 

$5  604  37 

• 

52612 

Prostatectomy,  first  stage 

+ 

$8  705  69 

52614 

Prostatectomy,  second  stage 

+ 

$8  705  69 

52620 

Renwve  residual  prostate 

+ 

$8,70569 

52630 

Remove  prostate  regrowth 

+ 

$8,705.69 

52640 

Relieve  bladder  contracture 

+ 

$5,60437 

52647 

Laser  surgery  of  prostate 

+ 

$8,705  69 

52648 

Laser  surgery  of  prostate 

+ 

$8  705  69 

52700 

Drainage  of  prostate  abscess 

+ 

$5,604  37 

53000 

Incision  of  urettira 

+ 

$4,156  89 

53010 

Incision  of  uretfira 

4- 

$4,156  89 

53020 

Incision  of  urethra 

+ 

$4,156.89 

53025 

Incision  of  urethra 

+ 

$4.156  89 

53040 

Drainage  of  urethra  abscess 

+• 

$4.156  89 

53060 

Drainage  of  urethra  abscess 

+ 

$4,156  89 

53080 

Drainage  of  urinary  leakage 

+ 

$4,13689 

53200 

Biopsy  of  urethra 

+ 

$4,156  89 

53210 

Removal  of  urethra 

+ 

$6,597  21 

53215 

Removal  of  urethra 

+ 

$6,597  21 

53220 

Treatment  of  urethra  lesion 

+ 

$6,597  21 

53230 

Removal  of  urethra  lesion 

+ 

$6,597.21 

53235 

Removal  of  urethra  lesion 

+ 

$6,597  21 

53240 

Surgery  for  urethra  pouch 

+ 

$6,597  21 

53250 

Removal  of  urethra  gland 

V. 

+ 

$4  156  89 

53260 

Treatment  of  urethra  lesion 

+ 

$4,156.89 

53255 

Treatment  of  urethra  lesion 

+ 

$4  166  89 

53270 

Removal  of  urethra  gland 

4- 

$7,637  09 

53275 

Repair  of  urethra  defect 

+ 

$4.156  89 

53400 

Revise  urethra,  stage  1 

+ 

$6,597  21 

53405 

Revise  urethra,  stage  2 

+• 

$6.597  21 

53410 

Reconstruction  of  urethra 

+ 

$6,597  21 

53420 

Reconstruct  urethra,  stage  1 

+ 

$6,597.21 

53425 

Reconstruct  urethra,  stage  2 

+ 

$6.597  21 

53430 

Reconstruction  of  urethra 

+ 

$6,597  21 

53431 

Reconstruct  urethra/Wadder 

+ 

$6.59721 

53440 

Male  sling  procedure 

+ 

$22,074  67 

53442 

RenrK>ve/revise  male  sling 

+ 

$4,15689 

53444 

Insert  tandem  cuff 

+ 

$22,074,67 

53445 

Insert  uro/ves  nek  sphincter 

+ 

$22,07467 

53446 

Renrtove  uro  sphincter 

+ 

$6,597  21 

53447 

Remove/replace  ur  sphincter  . 

+ 

$22,074  67 

*■ 

53449 

Repair  uro  sphincter 

+ 

$6,597  21 

53450 

Revision  of  urethra 

+ 

$6,597.21 

53460 

Revision  of  urethra 

+ 

$6.597  21 

53502 

Repair  of  urethra  injury 

+ 

$4.156  89 

53505 

Repair  of  u(ethra  Injury 

+ 

$7,637,09 

53510 

Repair  of  urethra  injury 

J 

+ 

$4,156  89 

53515 

Repair  of  urethra  injury 

+ 

$6,597  21 

53520 

Repair  of  urethra  defect 

+ 

$6,597.21 

«- 

53600 

Dilate  urethra  stricture 

+ 

$802.11 

53601 

Dilate  urethra  stricture 

4- 

$303  08 

53605 

Dilate  urethra  stricture 

+ 

$4,235.28 

53620 

Dilate  urethra  stricture 

+ 

$3,307  76 

53621 

Dilate  urethra  stricture 

+ 

$30308 

53660 

Dilation  of  urethra 

+ 

$303  08 

53661 

Dilation  of  urethra 

+ 

$303  08 

NOTES    CPT  Codes  and  descriptions  only  copynght  2002  Amencan  Medical  Assoaation    Alt  nghts  reserved    Applicabte  FARSflDFARS  apply 
CDT-4  Codes  copyrigtit  American  Dental  Association    AH  nghls  reserved. 
'  See  end  of  table 
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HCPCS 

■ 1 

Descnption 

Status; 
Usage 

Multiple 

Surgery 

Reduction 

Charge 

Charge 
Method- 

Cooe 

Indicator  ' 

Applies 

ology 

53665 

Dilation  of  urethra 

+ 

$4  156  89 

53850 

Prostatic  i-iicrowave  thermot« 

♦ 

$13  095  14 

53852 

Prostatic  -1  thermoUi 

■♦■ 

$13  095  14 

53853 

Prostatic  water  tnermolher 

+ 

$5  816  72 

53899 

Uroloqy  surgery  arocedure 

■♦■ 

$303  08 

54000 

Siittir^g  of  oreouce 

'*' 

$4.156  89 

54001 

Siitlinq  of  preDuce 

♦ 

$4  156  89 

54015 

Drain  penis  esion 

♦ 

$2,701  58 

54050 

Destruction   penis  lesionisi 

*■ 

$290  03 

54055 

Destri^ction   pens  lesion(s) 

■f 

$4  266  63 

54056 

Cn/osurgen^   penis  leswnis) 

*■ 

$211  64 

54C57 

^ase' surq   oenis  lesion^s 

* 

$4  266  53 

54060 

Excision  0*  periis  les'onis 

♦ 

$4.266  63 

54065 

Destruction  pen  s  esionisi 

^ 

$5  037  38 

5410C 

Biopsy  of  penis 

+ 

$3,757  15 

54105 

BiODsy  of  penis 

♦ 

$4  689  89 

541 '0 

Treatment  of  pen-s  lesion 

+ 

$7.885  29 

54'1  • 

l^reat  penis  lesion  graft 

+ 

$7,885  29 

54112 

Treat  penis  lesion  graft 

* 

$7  885  29 

54115 

Treatrnent  of  per  %  lesion 

■»■ 

$4  352  84 

54120 

Parliai  removal  of  penis 

■*- 

$7,885  29 

54150 

C'rcumcision 

■«■ 

$4  880  64 

54152 

Cicumcision 

+ 

$4  880  64 

54160 

Ci'Cumcision 

> 

$4,880  64 

54161 

Circurricision 

+ 

$4.880  64 

54162 

Lysis  penil  circumic  lesion 

♦■ 

$4.880  64 

54163 

Repair  of  circumcision 

+ 

$4,880  64 

54154 

Frenuiotomv  of  penis 

4' 

$4,880  64 

54200 

Treatment  of  penis  lesion 

*■ 

$802  11 

54205 

Treatment  of  penis  lesion 

*■ 

$7.885  29 

. 

54220 

Treatment  of  penis  lesion 

+ 

$802  11 

54231 

Dynamic  cavemosometry 

+ 

$3,307  76 

54235 

Periile  iniection 

+ 

$303  08 

54240 

Penis  stuSy 

D 

*■ 

$303  08 

54250 

Penis  study 

D 

*- 

$3,307  76 

54300 

Revision  of  penis 

■*■ 

$7.885  29 

54304 

Revision  of  penis 

+ 

$7.88529 

54308 

Reconstruction  of  urethra 

+ 

$7,885  29 

543'2 

Reconstruction  of  urethra 

+ 

$7,885  29 

54316 

Reconstruction  of  urethra 

+ 

$7,885  29 

543-8 

Reconstruction  of  urethra 

■♦■ 

$7,885  29 

64322 

Reconstruction  of  urethra 

+ 

$7,885  29 

54324 

Reconstruction  of  urethra 

+ 

$7  885  29 

54326 

Reconstruction  of  urethra 

+ 

$7,885  29 

54328 

Revise  penis/urethra 

+ 

$7,885  29 

54340 

Secondary  urethral  surgeny 

•* 

$7  885.29 

54344 

Secondary  urethral  surqen/ 

+ 

$7.885  29 

54348 

Secondary  urethral  surgery 

+■ 

$7  885  29 

54352 

Reconstruct  jrethra/ penis 

+ 

$7  885  29 

54360 

Penis  plastic  surgen/ 

4 

$7  885  29 

54  380 

Repai'  penis 

+ 

$7  885  29 

54335 

Repair  penis 

+ 

$7,885  29 

544  00 

,nseri  semi-nqid  prosthesis 

■*■ 

$21,229  86 

54401 

Insert  seif-contd  prosthesis 

-f 

$21  229  86 

54405 

Insert  muiti-comp  penis  pros 

■♦ 

$21  229  86 

54406 

Remove  muti-comp  penis  pros 

+■ 

$7  88529 

54408 

Reoar  mufli-comp  penis  pros 

♦ 

$7  885  29 

544 '0 

Remove/replace  penis  prosth 

♦ 

$21  229  86 

544*5 

Remove  self -coma  penis  pros 

+ 

$7  885  29 

54416 

Rem.y.'epi  penis  contain  pros 

+ 

$21.229  86 

5442C 

Revision  of  penis 

* 

$7  885  29 

54435 

Revision  of  penis 

■f 

$7.885  29 

54440 

Repair  o<  penis 

4- 

$7  885  29 

54450 

Preputial  stretching 

+■ 

$802  1 1 

54500 

Biopsy  of  testis 

+ 

$841  31 

54505 

Biopsy  of  testis 

4- 

$5  732  38 

NOTES    CPT  C cdes  ana  descr ptions  :-i  v  cooyrght  2002  Arrvencan  Medical  Association    All  rights  reserved    Applicable  FARS/Of  ARS  apply 
CD1-4  Cooe«  cocvr^ni  Arr«rican  Denta   Assccialion    .A.1  -gh'.s  reserved 
'  See  end  3I  laoe 
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ology 

54512 

Excise  lesion  testis 

+ 

$5,732.38 

54520 

Removal  of  testis 

♦ 

$5.732  38 

• 

54522 

Orchiectomy,  partial 

♦ 

$5,732  38 

54530 

Removal  of  testis 

+• 

$6,936  88 

54550 

Exploration  for  testis 

+ 

$6.936  88 

54600 

Reduce  testis  torsion 

♦ 

$5,732.38 

- 

54620 

Suspension  of  testis 

+ 

$5,732.38 

54640 

Susperwion  of  testis 

•t- 

$6.936  88 

54660 

Revision  of  testis 

+ 

$5,732  38 

54870 

Repair  testis  injury                                  \ 
Relocation  of  testis(es)                           \ 

+ 

$5.732  38 

54680 

+ 

$5,732  38 

54690 

+ 

$10,840.33 

54692 

Laparosoopy,  orchnpexy 

+ 

$15368.09 

54699 

Laparoscope  proc,  testis 

+ 

$8.21450 

54700 

Drainage  of  scrotum 

4- 

$5,732  38 

54800 

Biopsy  of  epididymis 

+ 

$470.28 

54820 

Exploration  of  epididymis 

+ 

$5,732  38 

54830 

Remove  epididymis  lesion 

+ 

$5.732  38 

54840 

Remove  epididymis  lesion 

♦ 

$5,732  38 

54860 

Removal  of  epididymis 

4- 

$5,732.38 

54861 

+ 

$5.732  38 

54900 

Fusion  of  spermatic  ducts                    ' 

+ 

$5,732  38 

54901 

Fusion  of  spermatic  ducts 

+ 

$5,732.38 

55000 

Drainage  of  hydrocele 

+ 

$47028 

55040 

Removal  of  hydrocele 

+ 

$6,936  88 

55041 

Removal  of  hydroceles 

4- 

$6,936.88 

55060 

Repair  of  hydrocele 

♦ 

$5,732  38 

55100 

Drainage  of  scrotum  abscess 

+ 

$2,701  58 

55110 

Explore  scrotum 

+ 

$5,732  38 

55120 

Removal  of  scrotum  lesion 

■f 

$5.732  38 

55150 

Removal  of  scrotum 

+ 

$5,732  38 

55175 

Revision  of  scrotum 

♦ 

$5,732  38 

55180 

Revision  of  scrotum 

4 

$5,732  38 

55200 

Incision  of  sperm  duct 

+ 

$5.732  38 

55250 

Removal  of  sperm  duct(s) 

+ 

$5,732  38 

55400 

Repair  Of  sperm  duct 

+ 

$5,732  38 

55450 

Ligation  of  sperm  duct 

■♦■ 

$5,732  38 

55500 

Removal  of  hydrocele 

4- 

$5,732  38 

55520 

Removal  of  sperm  cord  lesion 

4 

$5,732  38 

55530 

Revise  spermatic  cord  veins 

4 

$5,732  38 

55535 

Revise  spennatic  cord  veins 

4 

$6,936  88 

55540 

Revise  hernia  &  sperm  veins 

4 

$6,936  88 

55550 

Laparo  ligate  spermatic  vein 

+ 

$10,84033 

55559 

Laparo  proc.  spermatic  cord 

4- 

$8,21450 

55680 

Remove  spemi  pouch  lesion 

4- 

$5,732  38 

55700 

Biopsy  of  prostate 

4 

$99647 

55705 

Biopsy  of  prostate 

+ 

$99547 

55720 

Drainage  of  prostate  at>scess 

4 

$5,60437 

55725 

Drainage  of  prostate  at>scess 

+ 

$5,604  37 

55859 

Peicut/needle  insert,  pros 

4 

$8,705.69 

55860 

Surgical  exposure,  prostate 

4 

$3.307  76 

55870 

Vag  hyst  w/enterocele  repair 

+ 

$42326 

55873 

Cryoablate  prostate 

4- 

$16,507  45 

55899 

Genital  surgery  procedure 

4 

$303  08 

56405 

1  &  0  of  vulva/perineum 

4 

$73418 

56420 

Drainage  of  gland  abscess 

4 

$73418 

56440 

Surgery  for  vulva  lesion 

+ 

$4,859.71 

56441 

Lysis  of  labial  lesion(s) 

+ 

$3,903  45 

56501 

Destroy,  vulva  lesions,  sim 

4 

$4,266  63 

56515 

Destroy  vulva  lesior\/s  compi 

4 

$5,037  38 

56605 

Biopsy  of  vulva/perineum 

4 

$1,01636 

56606 

Biopsy  of  vulva/perineum 

♦ 

$1,01636 

56620 

Partial  removal  of  vulva 

4 

$6,398  64 

56625 

Complete  removal  of  vulva 

4 

$6,398  64 

56700 

Partial  removal  of  hymen 

+ 

$4,85971 

56720 

Incision  of  hymen 

♦ 

$3.903  45 

NOTES    CPT  Codes  and  descfiplions  only  copyright  2002  Amencan  Medical  Assoctahon    All  rights  reserved    ApplicatJte  FARS/OFARS  apply 
COT-4  Codes  copynghl  Anwrican  Dental  A*soa«ion.  AU  rights  resenrad. 
'See  end  of  table. 
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56740 

Rerncve  vagina  qlard  lesion 

+ 

$4  859  71 

568  OC 

Repair  of  vaqira 

+ 

$4  859  71 

56805 

Repan  :iilo(is 

+ 

$4.859  71 

56810 

Repair  of  perineum 

+ 

$4  859  71 

56820 

Exam  of  vulva  wscope 

+ 

$282  18 

56821 

Exarn/biopsv  of  ^uiva  *'scotxe 

+ 

$412  82 

57000 

Exptorafion  o'  vaqma 

+ 

$4  859  71 

57010 

Drainage  of  pelvic  abscess 

* 

$4  859  71 

57C20 

Dramaqe  of  pelvic  fluid 

+ 

$734  18 

57022 

1  &  d  vaqinal  hematorr«  pp 

+ 

$2  701  58 

57023 

1  &  d  vaq  nematoma   ^^on-oC 

* 

$2  701  58 

5706' 

Destroy  vaq  lesions  simpie 

* 

$4  859  71 

57065 

Destroy  vaq  lesions   cornplex 

* 

$4  859  71 

57100 

Btopsv  of  vaqma 

+ 

$734  18 

57105 

3icpsy  of  vaqma 

+ 

$4  859  71 

57106 

Remove  vaqina  wall   partial 

+ 

$4  859  71 

5710" 

Remove  vagina  tissue  par; 

+ 

$6  398  64 

57  109 

Vaqinectony  oartial  w. nodes 

+ 

$12  285  18 

5712C 

Closure  of  vaqina 

+ 

$4  859  71 

5"130 

Remove  vaqma  lesion 

+ 

$4  859  71 

5"i35 

Rernove  vaqma  lesion 

+ 

$4  859  71 

57150 

Treat  vaqma  infection 

+ 

$54  87 

5"155 

nse't  uten  tandems. ovoids 

+ 

$734  18 

57  160 

msert  pessarv'olner  device 

+ 

$282  18 

5/170 

F.ttirq  of  diapnraqm.cap 

+ 

$54  87 

571SO 

"i-eal  vaginal  Dieedinq 

+ 

$734  18 

5"'20C 

Repair  3f  vaqma 

+ 

$4.859  71 

5-2 -3 

Repair  vaqira'pe'meum 

+ 

$4  859  71 

5722C 

RevisiO"  of  urethra 

+ 

$6  398  64 

5"230 

Reoa'T  of  jrethral  lesion 

+ 

$4.859  71 

57240 

Repair  bladder  &  vaqma 

+ 

$6  398  64 

57250 

Repair  -eclum  4  vaqma 

+ 

$6  398  64 

5"260 

Recaif  of  vaqma 

♦ 

$6  398  64 

.    5:'265 

Extensive  repan  of  vaqina 

+ 

$6  398  64 

57268 

Repar  of  Dowel  bulge 

* 

$6  398  64 

5"234 

Repa'r  oaravaqmai  defect 

I- 

$6  398  64 

5"28" 

Revise/remove  sJ.nq  repa  " 

+ 

$12  285  18 

5"238 

Reoa  r  Bladder  aelect 

+ 

$12  285  18 

57239 

Repair  bladder  &  vagma 

+ 

$6,398  64 

5729' 

Construction  of  vaqma 

+ 

$6  398  64 

5730c 

Repa-'  -ecturr-vaqma  fistula 

♦ 

$6,398  64 

5"3v: 

Repair  jreinrovagmai  :es>on 

+ 

$6  398  64 

57320 

'■ieoa:^  t;ladde'  vaqma  lesion 

4 

$6  398  64 

5  "330 

Repa-r  bladder  vaqma  esion 

+ 

$6  398  64 

574  >? 

O'lation  of  vaqma 

+■ 

$4,859  71 

5741c 

Pelvc  exar^inal-on 

+ 

$4,859  71 

5'4'5 

Kemov?  vaginal  fofetqr  pody 

+ 

$4,859  71 

5742c 

E  «ar"  of  vaqina  wscoDe 

♦ 

$734  18 

57421 

t!am,biODSy  of  vaq  w. scope 

+ 

$734  18 

57452 

Eiarr  of  cerMx  Wiscope 

+ 

$41282 

5"4S4 

Bxcurert  of  cen^'j  w/scope 

* 

$734  18 

5^455 

Biopsy  of  cen^ix  w  scooe 

♦ 

$734  18 

57456 

E-docen/  -.uretlaqe  wscooe 

+ 

$734  18 

5"460 

Bx  of  cerv'X  w/scooe   ieep 

■♦ 

$3  903  45 

5  746- 

Conz  of  cervix  wscope    eep 

+ 

$4  859  71 

5"  500 

Biopsy  o'  ien.'x 

+ 

$734  18 

57  505 

tndoce^icai  curettage 

+ 

$734  18 

57S'0 

Cauterization  of  cen^ix 

♦ 

$3  903  45 

575'' 

Crvocauteny  of  cer-rfu 

+     - 

$412  82 

575' 3 

Laser  surqerv  of  cervn 

+ 

$3,903  45 

5"52C 

Con  zation  of  ceryix 

+ 

$4  859  71 

57522 

Conization  of  cen^ix 

+ 

$6  398  64 

57530 

Removal  of  cerv  x 

+ 

$6  398  64 

5755c 

Ren^ovai  0*  resioual  cerv  » 

+ 

$6  398  64 

57555 

Remove  cervixreoair  vaqma 

+ 

$6  398  64 

57556 

Remove  cer'vn  -epair  txiwei 

+ 

$6  398  64 

^C"E3    C^"  CoOes  ^rc  jescpiior*  on-,  topygri  ^c*2  Amei«:ar  M^ocai  Assoc  ation    Aj.  ngnts  reserved    Applicable  FAfiS/DFARS  apply 
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ology 

57700 

Revision  of  cervix 

+ 

$4,859  71 

57720 

Revision  of  cervix 

4- 

$4.859  71 

57800 

Dilation  of  cervical  canal 

+ 

$3,903.45 

57820 

D  &  c  of  residual  cervix 

♦ 

$4,180  40 

58100 

Biopsy  of  uterus  lining 

•f 

$28218 

58120 

Dilation  and  curettage 

4 

$4,180  40 

58145 

+ 

$6.398  64 

58301 

Remove  intrauterine  device 

+ 

$41282 

58321 

Artificial  insemination 

+ 

$423.26 

58322 

Artificial  Insemination 

+ 

$423  26 

58323 

Sperm  washing 

♦ 

$42326 

58345 

Reopen  fallopian  tut>e 

+ 

$4,859.71 

58346 

Insert  heyman  uteri  capsule 

♦ 

$73418 

58350 

Reopen  falopian  tube 

+ 

$4,85971 

58353 

Endomeir  ablate,  thermal 

■♦■ 

$3.903  45 

58545 

+ 

$8,21450 

58546 

Laparo-myomectomy,  complex 

+ 

$10,840.33 

58550 

Laparo-asst  vag  hysterectomy 

+ 

$15.368  09 

58552 

Laparo-vag  hyst  ind  Vo 

♦ 

$10,840  33 

58553 

Laparo-vag  hyst.  complex 

4- 

$10,840  33 

58554 

Laparo-vag  hyst  wIVo,  compi 

+ 

$10.840  33 

58555 

Hysteroscopy.  dx.  sep  proc 

•»- 

$4,85971 

585,58 

Hystaroscopy.  tHopsy 

♦ 

$5.139  28 

585S9 

Hysteroscopy.  lysis 

+ 

$5,139.28 

58560 

Hysteroscopy.  resect  septum          ' 

•f 

$5.139  28 

58561 

Hysteroscopy,  remove  rriyoma 

+ 

$5.139  28 

58562 

Hysteroscopy.  remove  fb 

+ 

$5,139  28 

56563 

Hysteroscopy,  ablation 

♦ 

$5,139  28 

58578 

Laparo  proc.  uterus 

+ 

$5,139.28 

58S79 

Hysteroscope  procedure 

+ 

$5,139.28 

58600 

Division  of  falopian  tube 

♦ 

$4.85971 

58615 

Occlude  Mopian  tube(s) 

+ 

$4,85971 

58660 

Laparoscopy,  lysis 

+ 

$10,840  33 

58661 

Laparoscopy.  remove  adnexa 

+ 

$10,840.33 

58662 

♦ 

$10.840  33 

58670 

Laparoscopy.  tubal  cautery 

+ 

$10,840  33 

58671 

Laparoscopy.  tubal  block 

♦ 

$10.840  33 

58672 

Laparoscopy,  fimbrioplastv 

+ 

$10,840.33 

58673 

Laparoscopy,  salpingostomy 

+ 

$10,840  33 

58679 

Laparo  proc,  oviduct-ovary 

+ 

$8,21450 

58720 

Removal  of  ovary/tube(s) 

$9,01984 

MedStat 

58800 

Drairwge  of  ovarian  cyst(s) 

+ 

$6,398  64 

58820 

Drain  ovary  abscess,  open 

+ 

$6,398.64 

58823 

Drain  pelvic  abscess,  percut 

+ 

$3.90345 

58900 

Biopsy  of  ovarY(s) 

+ 

$6.398  64 

58920 

Partial  removal  of  ovary(s) 

+ 

$12.28518 

58925 

Removal  of  ovarian  cysNs) 

♦ 

$12,28518 

58970 

Retrieval  of  oocyte 

+ 

$4,85971 

58974 

Transfer  of  embryo 

•f 

$42326 

58976 

Transfer  of  embryo 

+ 

$423.26 

58999 

Genital  surgery  procedure 

+ 

$54  87 

59000 

+ 

$340.41 

59001 

Amniocentesis,  therapeutic 

+ 

$34041 

59012 

Fetal  cord  puncture.prenatal 

+ 

$34041 

59015 

Chorion  biopsy 

+ 

$340.41 

59020 

Fetal  contract  stress  test 

b 

+ 

$34041 

59025 

Fetal  non-stress  test 

b 

+ 

$34041 

59030 

Fetal  scalp  blood  sample 

+ 

$34041 

59150 

Treat  ectopic  pregnancy          » 

+ 

$10.840  33 

59151 

Treat  ectopic  pregnancy 

+ 

$10,840.33 

59160 

0  &  c  after  delivery 

+ 

$4,180  40 

59200 

Insert  cervical  dilator 

■ 

+ 

$412.82 

59300 

Episiotomy  or  vaginal  repair 

+ 

$3.90345 

59320 

Revision  of  cervix 

+ 

$4,859.71 

59409 

OtMtetrical  care 

+ 

$1,067  86 

59412 

Antepartum  manipulation 

♦ 

$1,057  86 

NOTES:  CPT  Codes  and  descriptions  only  copyright  2002  Amencan  Medical  Association 
CDT-4  Codes  copyright  American  Dental  Association   All  rights  reserved 
'See  and  of  table 
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Code 

Indicator  ' 

Applies 

ology 

5&414 

Deliver  Diacenu 

* 

$1.057  86 

59612 

Vbac  delfverv  o/vy 

* 

$1  057  86 

59812 

Treatment  of  mtscarnaqe 

4 

$4,137  19 

59820 

Care  of  miscamaqe 

+ 

$4,137  19 

59821 

Treatment  of  miscamaqe 

+ 

$4.137  19 

59640 

Ahortion 

+ 

$4,103.17 

59841 

Abortion 

+ 

$4,103  17 

59afi6 

Abortion  (mpri 

+ 

$340  41 

59870 

Evacuate  mole  of  uterus 

+ 

$4,137  19 

59871 

Remove  cerclage  suture 

•f 

$4  859  71 

59898 

Laparo  proc  ob  care^dehver 

+ 

$8.21450 

59899 

MaterrMty  care  procedure 

+ 

$34041 

60000 

Drain  thyroidAonque  cyst 

+ 

$1.565  03 

6000' 

Aspjrate/miecl  thynod  cyst 

♦ 

$470  28 

6O100 

Biopsy  of  thyrofd 

♦ 

$470  28 

60200 

Remove  tt>vroid  lesior 

+ 

$9  737  74 

6C210 

Partial  thyroid  excision 

♦ 

$9,737  74 

60212 

Partial  ttryroid  e«cision 

♦ 

$9,737  74 

60220 

Partial  removal  of  thyroid 

+ 

$9,737  74 

60225 

Partial  removal  of  thyrotd 

+ 

$9.73774 

60240 

Removal  of  thyrod 

+ 

$9,73774 

60252 

Removal  of  thyroid 

♦ 

$9,175  99 

60260 

Repeat  tfiyrotd  surgery 

+ 

$9.175  99 

60280 

Remove  thyroid  duct  lesion 

+ 

$9  737  74 

60281 

Remove  thyroid  duct  lesion 

+ 

$9,737  74 

60600 

Explore  parattiyroid  cjlands 

+ 

$9  175  99 

60512 

Autotranspianf  parathyroid 

+ 

$4,689  89 

60659 

Laparo  proc  endocnne 

+ 

$8,214  50 

60699 

Endocrine  surgery  procedure 

* 

$9  737  74 

61000 

Remove  cranial  cavity  fluid 

+ 

$893  57 

6100' 

Remove  cranial  oavrfy  fluid 

+ 

$893  57 

61020 

Remove  brain  cavity  fluid 

+ 

$893  57 

61026 

iniection  into  bram  canai 

+ 

$893  57 

6'05O 

Remove  brain  canal  ftuKl 

+ 

$893  57 

6'055 

iniection  ^nto  brain  canal 

+ 

$893  57 

61C70 

Brain  canal  shunt  pf-s>cedure 

+ 

$893  57 

6i2'5 

insert  bram-ftuid  device 

+ 

$9,175  99 

61330 

Decompress  eve  socket 

+ 

$9  175  99 

61623 

Endovasc  terr^pon/  vessel  occi 

+ 

$8  420  35 

61624 

^ranscath  occlusion   ens 

$8,131  14 

MDR 

61626 

Transcath  occlusion   non-ens 

+ 

$11  731  26 

5'79G 

Treat  togemmai  nenve 

+ 

$4,264  02 

6'791 

''eat  triqerriinal  tract 

+ 

$546  05 

51793 

Focus  radiatKin  beam 

$3,656  89 

61795 

Brain  scrqen/  'jSin<3  computer 

$2  489  96 

6 '380 

Revise/'emove  neuroeiectrode 

+ 

$6,968  21 

61885 

Impian!  neuros'im  one  array 

4 

$23,753  42 

61886 

lmp(an|  neufost'm  arrays 

+ 

$23.753  42 

6 '888 

Revise  'enx)ve  neurorecever 

+ 

$18  499  36 

62194 

Repiace'iToate  catheter 

+ 

$561  75 

62225 

Reciacerirruqate  cathete' 

+ 

$561  75 

62230 

«epiace/rev'se  Oram  shun! 

+ 

$9  175  99 

62252 

Csf  shunt  reproqfarTi 

b 

$786  44 

62253 

Epidural  lysis  mult  sessions 

+ 

$3.179  73 

62264 

Epidu'al  lysis  on  smqte  day 

♦ 

$3  179  73 

62258 

Dram  spinal  cord  cyst 

4 

$893  57 

62269 

Needle  biopsy   spinal  cord 

+ 

$841  31 

62270 

Spmai  fluid  tap   diaqnostic 

♦ 

$1  127  73 

62272 

Dram  cerebro  spina'  f  uid 

* 

$1  127  73 

622'3 

T'eat  epidural  sp'ne  lesion 

+ 

$1,127  73 

6228C 

Trear  spmal  cord  lesion 

+ 

$1  554  50 

6228' 

'  'eat  sptnai  cord  lesion 

+ 

$1,554  60 

62232 

Treat  spinal  canai  lesior- 

+ 

$1  554  60 

6228^ 

Percutaneous  diSKeclorr^y 

* 

$4  264  02 

62232 

Iniection  into  disk  lesion 

+ 

$893  57 

62294 

iniection  into  spmai  artery 

4 

J893  57 

NO^'ES    CP'  Co<3«s  »r>c!  3ev:nctvor!s  ory  copy^-'t  , 
CD'^-4  Cooes  cocyngn!  Ame-'car  Oeniai  Assocul.or 
'  See  e"d  of  'acie 


*m«'-;,-ap  Meoicai  /Association    A.I  rights  'eserved    Applicable  FARS/DFARS  apply 


Federal  Register / Vol.  68,  No.  191  / Thursday,  October  2, "^03 /Notices 


56947 


TABLE  F.  —  OUTPATIENT  FACILITY  NATIONWIDE  CHARGES  BY  CPT/HCPCS  CODE 

PAGE  46  OF  78 


CPT/ 

Status/ 

Multiple 

Surgery 

Reduction 

Charge 

HCPCS 

Description 

Usage 

Charge 

Method- 

Code 

Indicator' 

Applies 

otogy 

62310 

Inject  spine  c/t 

-f 

$1.127  73 

62311 

Inject  spine  l/s(cd) 

♦• 

$1.127  73 

62318 

Inject  spine  w/catti,  cA 

•»- 

$1.12773 

62319 

Inject  spine  w/cath  l/s  (cd) 

•f 

$1,127  73 

62350 

Irriplant  spinal  canal  cath 

♦ 

$11.06241 

62351 

Implant  spinal  canal  catti 

+ 

$10.36741 

62355 

Remove  spinal  canal  catt>eter 

+ 

$3.179  73 

62360 

Insert  spine  infusion  device 

+ 

$23,451  17 

62361 

Iniplant  spine  infusion  pump 

♦• 

$23,448  73 

62362 

Implant  spine  infusion  puiop 

+ 

$23.44873 

62365 

Renrtove  spine  infusion  device 

+ 

$3.179  73 

62367 

Analyze  spine  infusion  pump 

b 

$786  44 

62368 

Analyze  spine  infusion  pump 

b 

$786  44 

63001 

Removal  of  spinal  lamina 

+ 

$10,36741 

63003 

Removal  of  spinal  lamina 

+ 

$10.36741 

i 

63005 

Removal  of  spinal  lamina 

\ 

+ 

$10,367.41 

63011 

Removal  of  spinal  lamina 

+ 

$10,36741 

63012 

Removal  of  spinal  lamina 

+ 

$10,367.41 

63015 

Rentoval  of  spinal  lamina 

+ 

$10,36741 

63016 

Removal  of  spinal  lamina 

♦ 

$10.36741 

63017 

Removal  of  spinal  lamina 

+ 

$10,367.41 

63020 

Neck  spine  disk  surgefv 

+ 

$10,367.41 

63030 

Low  back  disk  surgery 

+ 

$10,367  41 

63035 

Spinal  disk  surgery  add-on 

•♦• 

$10.36741 

63040 

Laminotomy.  single  cervKal 

+ 

$10,367.41 

63042 

Lamlnotomy,  single  lumt)ar 

S 

+ 

$10,367  41 

63045 

Removal  of  spinal  lamina 

+ 

$10,367  41 

63046 

Removal  of  spinal  lamina 

+ 

$10,367.41 

63047 

Removal  of  spinal  lamina 

+ 

$10.36741 

63048 

Reflftove  spinal  lamina  add-on 

+ 

$10,367  41 

63055 

Decompress  spinal  cord 

+ 

$10.36741 

63056 

Decompress  spinal  cord 

+ 

$10,36741 

63057     . 

Decompress  spine  cord  add-on 

♦ 

$10.36741 

63064 

Decompress  spinal  cord 

♦ 

$10,367.41 

63066 

Decompress  spine  cord  add-on 

+ 

$10,367.41 

63600 

Remove  spinal  cord  lesion 

+ 

$4.264  02 

63610 

Stimulation  of  spinal  cord 

+ 

$4.264  02 

63615 

Remove  lesion  of  spinal  cord 

♦ 

$4,264  02 

63650 

$23,493  74 

63655 

Implant  neuroelectrodes 

$23,49374 

63660 

Revise/remove  neuroelectrode 

+ 

$6,96821 

63685 

Implant  neuroreceiver 

+ 

$23,753  42 

63688 

Revise/remove  neuroreceiver 

+ 

$18.499  36 

63741 

Install  spinal  shunt 

+ 

$15.884  05 

63744 

Revision  of  spinal  shunt 

+ 

$15.884  05 

63746 

Removal  of  spinal  shunt 

♦ 

$2,014.45 

64400 

N  block  inj,  trigeminal 

■f 

$546  05 

64402 

N  Mock  inj.  facial 

-f 

$546  05 

64405 

N  bkxk  Inj.  occipital 

+ 

$546  05 

64408 

N  btock  inj.  vagus 

+ 

$546  05 

64410 

N  block  inj,  phrenk: 

- 

+ 

$546  05 

64412 

N  block  inj.  spinal  accessor 

+ 

$54605 

64413 

N  block  inj,  cervical  plexus 

+ 

$546  06 

64415 

N  bkx:k  inj,  brachial  plexus 

+ 

$546  05 

64416 

N  btock  cont  infuse,  b  plex 

+ 

$546.05 

64417 

N  block  inj,  axiltary 

+ 

$546  05 

64418 

N  bk>ck  inj.  suprascapular 

+ 

$546  05 

64420 

N  bk)ck  inj.  intercost.  sng 

♦ 

$1,554  60 

64421 

N  ttlock  inj.  intercost,  mit 

+ 

$1.554  60 

64425 

N  block  inj  ilk>-ing/hYpogi 

+ 

$546  05 

64430 

N  btock  int.  pudendal 

+ 

$546  05 

64435 

N  bkKk  mj.  paracervical 

•■C 

+ 

$546  05 

64445 

N  Mock  inj.  sciatic,  sng 

♦ 

$546  05 

64446 

N  bik  ini.  sciatic,  cont  inf 

+ 

$546  05 

64447 

N  btock  inj  fern,  single 

4- 

$546  05 

64448 

N  t>tock  inj  fern,  cont  inf 

+ 

$546  05 

NOTES:  CPT  Code*  •nd  descn»«ions  only  copyngW  2002  American  Medical  Association.  All  rights  res«fved   Applicable  FARSflDFARS  apply 
CDT-4  Codes  copyright  American  Dental  Association   An  righ»  reserved 
'  See  end  of  table 
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OPT/ 

Status; 
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HCPCS 

Descrtpiton 
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Method- 

Cod* 

Indicator  ' 

Applies 

ology 

644  5C 

N  block   otner  penphefal 

+ 

$546  05 

^       644-'0 

(n(  oaravertetxa.  ct 

+ 

$1  554  60 

64472 

'ni  paravertebral  oT  add-on 

+ 

$1.554  60 

64475 

ini  paravertebral  l/s 

+ 

$1  554  60 

64476 

Ini  paraverlebfai  1/s  add  ot: 

+ 

$1,554  60 

64479 

!n(  foramen  epidural  c/1 

+ 

$1.554  60 

64480 

ini  fofamen  eptdurai  add-c^ 

+ 

$1  554  60 

64483 

lrv(  foramen  epidural  Us 

^ 

$1  554  60 

64464 

ini  'orarrten  epidural  add  on 

+ 

$1,554  60 

64505 

N  btock  spenopalatine  gangl 

+ 

$546  05 

64508 

N  block,  carotid  sinus  Vp 

* 

$546  05 

64510 

N  block  slellale  aar>glion 

* 

$1  554  60 

64520 

N  block,  lumbar/ttiofacic 

+ 

$1554  60 

64530 

N  block  ini  celiac  pelus 

♦ 

$1,554  60 

64550 

Apply  neurostimulator 

$265  13 

MDR 

64553 

Implant  neuroelectrodes 

$23,493  74 

64555 

Implant  neuroeiectrode* 

$23,493  74 

64560 

implant  neuroeiect/odes 

$23  493  74 

64561 

implant  neti.'oelectrodes 

$23,493  74 

64565 

Implant  neuroelectrodes 

$2349374 

64573 

Implant  neuroeiearodes 

$23  493  74 

64575 

Implant  neuroelectrodes 

$23.49374 

64577 

Implant  neuroelectrodes 

$23,493  74 

64580 

implant  neuroelectrodes 

$23,493  74 

64581 

Implant  neuroelectrodes 

$23,493  74 

64585 

Revise/remove  neuroelectrode 

+ 

$6.968  21 

64590 

Implani  neuroreceiver 

+ 

$23,753  42 

64595 

Revtse'remove  neuroreceiver 

+ 

$18.499  36 

64600 

Iniectioo  treatment  of  nerve 

+ 

$3  179  73 

64605 

iniection  treatment  of  nerve 

+ 

$3,179  73 

' 

64610 

Irnedion  treatjT>ent  of  nerve 

+ 

$3.179  73 

64612 

Destroy  nerve  fsr#  nnuacle 

+ 

$546  05 

64613 

Destroy  nerve  spine  muscte 

+ 

.  $546  05 

646'4 

Destroy  nerve   extrern  muse 

+ 

$546  05 

64620 

iniection  treatment  of  nerve 

+ 

$3.179  73 

64622 

Destr  paraverletxl  nerve  t/s 

+ 

$3.179  73 

64623 

Destr  paravertebral  n  add-on 

+ 

$3,179  73 

64626 

Destr  paraverteort  nerve  cA 

+ 

$3,179  73 

64627 

Destr  paravertebral  n  add-on 

+ 

$3,179  73 

64630 

iniection  treatment  o<  nerve 

+ 

$1.554  60 

64640 

Iniection  treatment  of  nerve 

+ 

$1,554  60 

64680 

Inieaion  treatment  of  nerve 

■♦■ 

$3,179  73 

64702 

Revise  finqer/toe  nerve 

+ 

$4  264  02 

64704 

Revise  nand/toot  nerve 

+ 

$4,264  02 

64708 

Revise  arnvleq  nerve 

+ 

$4,264  02 

64712 

Revision  of  sciatic  nerve 

♦ 

$4.264  02 

64713 

Revistor  of  arm  nerveis) 

+ 

$4,264  02 

64714 

Revise  .ow  oack  nen^eisi 

+ 

$4,264  02 

64716 

Revision  of  craniai  nerve 

+ 

$4,264  02 

64713 

Revise  ulnar  nerve  a!  eitww. 

+ 

$4  264  02 

64719 

Revise  ulnar  nerve  at  wns! 

+ 

$4.264  02 

64721 

Carpal  tunnel  suraery 

♦ 

$4,264  02 

64722 

Relieve  pressure  on  nerve's) 

+ 

$4  264  02 

64726 

Release  foot/toe  nerve 

+■ 

$4  264  02 

6472' 

internal  nerve  revision 

+ 

$4,264  02 

64732 

Inosion  of  brow  nerve 

+ 

$4,264  02 

64734 

Incision  o<  cheek  nerve 

+ 

$4  264  02 

64736 

Incision  of  cnm  nerve 

♦■ 

$4  264  02 

64738 

Incision  of  law  nerve 

♦ 

$4  264  02 

64  740 

Incision  of  tonoue  nerve 

+ 

$4,264  02 

64742 

Incision  0*  facial  nerve 

♦ 

$4  264  02 

64744 

Incise  nerve   bacK  o^ead 

+ 

$4  264  02 

64746 

Incise  diapnraqi-n  nerve 

+ 

$4,264  02 

64  761 

InCiSion  of  pelvis  nerve 

+ 

$4  264  02 

64771 

Sever  cranial  nerve 

+ 

$4,264  02 

64-'-'2 

inc'Sion  of  soinal  nerve 

+ 

$4  264  02 

NCeS    CP7  CoO«s  afx)  se^cr.tMions  ?<-.;>  copyng"!  2002  Arr«r<ap  Medical  Association    AH  nghts  reserved    Appiicaole  FARS/DFARS  apply 
COI-4  Codes  rocv-gM  Ar'iercar  Denial  Assoc  a'of.    Aii   ignis  reser/ed 
S«e  end  of  tafc.p 
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OPT/ 

HCPCS 

Code 


64774 

64776 

64778 

64782 

64783 

64784 

64788 

64787 

64788 

64790 

64792 

64795 

64802 

64820 

64821 

64822 

64823 

64831 

64832 

64834 

64835 

64636 

64837 

64840 

64856 

64857 

64856 

64859 

64861 

64862 

64864 

64865 

64870 

64872 

64874 

64876 

64885 

64886 

64890 

64891 

64892 

64893 

64895 

64896 

64897 

64898 

64901 

64902 

64905 

64907 

64999 

65091 

65093 

65101 

65103 

65105 

65110 

65112 

65114 

65125 

65130 

65135 

65140 

65150 

65155 

65175 


Description 


Remove  stdn  nerve  lesion 
Remove  digit  nerve  lesion 
Digit  nerve  surgery  add-on 
Remove  Nmb  nerve  lesion 
Limb  nerve  surgery  add-on 
Remove  nerve  lesion 
Remove  sciatic  nerve  lesion 
Implant  nerve  er«d 
Remove  skin  nerve  lesion 
Removal  of  nerve  lesion 
Removal  of  nerve  lesion 
Biopey  of  nerve 
Remove  sympathetic  nerves 
Remove  sympathetic  nerves 
Remove  sympatheslic  nerves 
Remove  sympathettc  nerves 
Remove  sympathete  nerves 
Repair  of  digit  nerve 
Repair  nerve  add-on 
Repair  of  hand  or  foot  nerve 
Repair  of  hand  or  foot  nerve 
Repair  of  hand  or  foot  nerve 
Repair  nerve  add-on 
Repair  of  leg  neoM 
Repairrtranspose  nerve 
Repair  ami/leg  nerve 
Repair  sciatic  nerve 
Nerve  surgery 
Repair  of  arm  nerves 
Repair  of  low  t>ack  nerves 
Repair  of  facial  nerve 
Repair  of  facial  nerve 
Fusion  of  facial/other  nerve 
Sut>sequent  repair  of  nerve 
Repair  &  revise  rierve  add-on 
Repair  nerve/shorten  t)one 
Nerve  graft,  head  or  neck 
Nerve  graft,  head  or  neck 
Nerve  graft,  hand  or  foot 
Nerve  graft,  hand  or  foot 
Nen/e  graft,  arm  or  leg 
Nerve  graft  arm  or  leg 
Nerve  graft,  hand  or  foot 
Nerve  graft,  hand  or  foot 
Nerve  graft,  arm  or  leg 
Nerve  graft,  arm  or  leg 
Nerve  graft  add-on 
Nerve  graft  add-on 
Nerve  pedicle  transfer 
Nerve  pedide  transfer 
Nervous  system  surgery 
Revise  eye 

Revise  eye  with  implant 
Removal  of  eye 
Remove  eye/insert  implant 
Remove  eye/attach  Implant 
Removal  of  eye 
Remove  eye/revise  socket 
Remove  eye/revise  socket 
Revise  ocular  implant 
Insert  ocular  impiant 
Insert  ocular  implant 
Attach  ocular  implant 
Revise  ocular  inrtplant 
Reinsert  ocular  implant 
Removal  of  ocular  implant 


Status/ 

Usage 

Indicator 


Multiple 

Surgery 

Reduction 

Applies 


Charge 


Charge 
Method- 
ology 


$4.264  02 
$4.264  02 
$4,264.02 
$4.264  02 
$4.264  02 
$4.264  02 
$5,802  92 
$4,264.02 
$4,264.02 
$4.264  02 
$5.802  92 
$4,264.02 
$4,264.02 
$4.264  02 
$6,126.90 
$6.126  90 
$6,126.90 
$5.80292 
$5,802.92 
$5,802.92 
$5.802  92 
$5.80292 
$5.802  92 
$5.80292 
$5.802  92 
$5,802.92 
$5.802  92 
$5,802.92 
$5.80292 
$5,802  92 
$5.60292 
$5.802  92 
$5.802  92 
$5,80292 
$5,80292 
$5,802  92 
$5.802  92 
$5,802.92 
S5.802  92 
$5.802  92 
$5.802  92 
$5.802  92 
$5.802  92 
$5.802  92 
S5.802  92 
$5.802  92 
$5,80292 
$5,80292 
$5,802  92 
$5.80292 
$546  05 
$7.56393 
$5.562  56 
$7.563  93 
$7.563  93 
$7.563  93 
$7.563  93 
$7  563  93 
■    $7.56393 
$4.397  28 
$5,562  56 
$5.562  56 
$7,563  93 
$5  562  56 
$7,563  93 
$4,397  28 


NOTES:  CPTC^xtos  and  de*:nplwn.ortycopyngW  2002  Ar«erkan  Medical  As»ocwW»i.  All  nghts  res«ved   Apphcabte  FARS/DFARS  apply 
COT-4  Codes  copyrigM  American  Dental  Asaociatioo.  All  right*  reserved 
'See  and  of  table. 
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CPT/ 

HCPCS 

Code 


65205 

65210 

65220 

65222 

65235 

65260 

65265 

65270 

65272 

65275 

65280 

65285 

65286 

65290 

55400 

65410 

65420 

65425 

65430 

55435 

65436 

65450 

65600 

65710 

65730 

65750 

65755 

65760 

65765 

65767 

65770 

65772 

65775 

65800 

65805 

65810 

65615 

65820 

65850 

65855 

65860 

65865 

65870 

65675 

55880 

65900 

65920 

65930 

66O20 

66030 

66130 

66150 

66155 

66160 

66165 

66170 

66172 

66130 

56185 

66220 

66225 

66250 

66500 

66505 

56600 

66605 


Descnplior 


Remove  foreign  body  from  eye 
Rernove  foreiqn  body  'rem  eye 
Remove  foreign  body  from  eye 
Remove  fofeign  body  from  eye 
Rernove  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Repair  of  eye  wound 
Reoair  of  eye  wound 
Repair  of  eye  wound 
Repair  of  eye  wound 
Repair  of  eye  wound 
Repair  of  eye  wound 
Repair  of  eye  socket  wound 
Removal  of  eye  lesion 
Biopsy  of  cornea 
Removal  of  eye  lesion 
Removal  of  eye  lesion 
Corneal  smear 
Curette/treat  cornea 
Cjretle/treat  cornea 
Treatment  of  corneal  lesion 
Revision  of  cornea 
Corneal  transplant 
Corr>€ai  transplant 
Corneal  transplant 
Corneal  transplant 
Revision  of  cornea 
Revision  of  cornea 
Corneal  tissue  transplant 
Revise  cornea  witn  impiant 
Correction  of  astigmatisrp 
Correction  of  astigmatism 
Drainage  of  eye 
Drainage  of  eye 
Drainage  of  eye 
Drainage  of  eve 
Relieve  inner  eye  pressure 
incision  of  eye 
Lase^  surgen/  of  eye 
inose  inner  eve  adriesiors 
ncise  inner  eye  adhesions 
ncise  inner  eve  adhesions 
Incise  inner  eye  adhesions 
'ncise  inner  eve  adhesions 
Remove  eye  lesion 
Remove  impiant  of  eye 
Remove  blood  clot  from  eve 
niection  treatment  of  eye 
niection  treatment  of  eye 
Remove  eye  lesion 
Glaucoma  surgery 
Glaucoma  surgery 
Glaucoma  surgery 
Glaucoma  surgery 
Glaucoma  su'gery 
Incision  of  eye 
implant  eye  snunt 
Revise  eye  stiunt 
Repair  eye  lesion 
Repair'graft  eye  lesion 
Follow-up  surgery  of  eye 
Incision  of  ins 
Incision  of  ins 
Remove  ins  and  lesion 
Removal  of  ips 


Status/ 

Usage 

Indicator 


Multiple 

Surgery 

Reductwr 

Charge 

Charge 
Method- 

Apphes 

ology 

$248  75 

$585  26 

$58526 

$585  26 

+ 

$3  618  66 

* 

$5,238  56 

+ 

$5  238  56 

+ 

$4.397  28 

* 

$3,618  66 

+ 

$3,61866 

+ 

$5,507  69 

+■ 

$5.507  69 

♦ 

$3,61866 

■*• 

$5,384  90 

+ 

$3,618.66 

* 

$3  618  66 

*■ 

$3,618  56 

+ 

$5  507  59 
$199  00 

+ 

$1,836  78 

+ 

$3,618  66 
$585  26 

+ 

$4,397  28 

4- 

$9.607  09 

+ 

$9,607  09 

+ 

$9,607  09 

4- 

$9,607  09 

$6,250  16 

MDR 

$6,250  16 

MDR 

$6,250  16 

MDR 

+ 

$9,607  09 

+ 

$3,61866 

+ 

$3,618  66 

4 

$361866 

+ 

$3,618  66 

+ 

$5,507  69 

♦ 

$5.507  69 

+ 

$1,212  31 

+ 

$5,507  69 

+ 

$1,269  80 

+ 

$1.269  80 

+ 

$3  618  66 

+ 

$5,507  69 

+ 

■   $5  507  69 

* 

$3,618  66 

+ 

$3  618  66 

+ 

$3  618  66 

+ 

$5  507  69 

+ 

$3,618  66 

+ 

$3  618  66 

+ 

$5  507  69 

+ 

$3.61866 

■•■ 

$5.507  69 

+ 

$5,507  69 

+ 

$5  507  69 

+ 

$5  507  69 

+ 

$6,996  95 

+ 

$6.996  95 

+ 

$6,996  95 

+ 

$5,238  56 

+ 

$6  996  95 

+ 

$3,61866 

+ 

$1  212  31 

+ 

$1,212.31 

•¥ 

$3,618  66 

+ 

$5,507  69 

NOTFS    CPT  Codes  and  cJescnDtions  ori>  ^pyi^^it  ?CC2  Arncican  Medical  Association    Ail  ngnts  reserved    Applicable  FARS/0FAR3  apply. 
CDT.4  Cooes  copyrignt  Amencaf  Oeniai  Associaiior'     All  r,gnti -eserve^  » 
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CPT/ 

HCPCS 

Description 

Code 

66625 

Removal  of  iris 

66630 

Removal  of  iris 

66635 

Removal  of  iris 

66680 

Repair  iris  &  ciliary  body 

66682 

Repair  iris  4  ciliafv  body 

86700 

Destruction,  ciliary  body 

66710 

Destruction,  ciliary  body 

66720 

Destruction,  dliary  body 

66740 

Destruction,  ciliary  body 

66761 

Revision  of  iris 

66762 

Revision  of  iris 

66770 

66820 

lr>cision.  secondary  cataract 

66821 

After  cataract  User  surgery 

66825 

Reposition  intraocular  lens 

66830 

Removal  of  tens  tesion 

66840 

Removal  of  tens  material 

66850 

Removal  of  lens  material 

66852 

Removal  of  tens  material 

66920 

Extraction  of  tens 

66930 

Extraction  of  tens 

66940 

66982 

66983 

66984 

66985 

66986 

66999 

67005 

67010 

67015 

67025 

67027 

67028 

67030 

67031 

67036 

67038 

67039 

67040 

67101 

67105 

67107 

67108 

67110 

67112 

67115 

67120 

67121 

67141 

67145 

67208 

67210 

67218 

67220 

67221 

67225 

67227 

67228 

67250 

67255 

67299 

67311 

67312 

67314 

67316 


Extraction  of  lens 
Cataract  surgery,  comptex 
Cataract  surg  w/iol,  1  stage 
Cataract  surg  w/iol,  1  stage 
Insert  lens  prosthesis 
Exchange  lens  prosthesis 
Eye  surgery  procedt^e 
Partial  removal  of  eye  fluid 
Partial  removal  of  eye  fluid 
Retease  of  eye  fluid 
Replace  eye  fluid 
Imptent  eye  drug  system 
Injection  eye  drug 
Irtcise  inner  eye  strands 
Laser  surgery,  eye  strands 
Removal  of  inner  eye  fluid 
Strip  retinal  memtKane 
Laser  treatment  of  retina 
Laser  treatment  of  retina 
Repair  detached  retina 
Repair  detached  retina 
Repair  detached  retina 
Repair  detached  retina 
Repair  detached  retina 
Rerepair  detached  retina 
Release  encircHng  material 
ReiTxxve  eye  implant  material 
Remove  eye  implant  material 
Treatment  of  retina 
Treatment  of  retina 
Treatment  of  retinal  tesion 
Treatment  of  retinal  tesion 
Treatment  of  retinal  lesion 
Treatment  of  choroid  lesion 
Ocular  photodynamic  ther 
Eye  photodynamic  ther  add-on 
Treatment  of  retinal  tesion 
Treatment  of  retinal  tesion 
Reinforce  eye  wan 
Reinforce/graft  eye  virall 
Eye  surgery  procedure 
Revise  eye  muscle 
Revise  two  eye  muscles 
Revise  eye  muscte 
Revise  two  eye  muscles 


Status/ 

Usage 

Indicator  ' 


Mumpte 

Surgery 

Reduction 

Charge 

Charge 
Method- 

Applies 

ology 

-f 

$3,618.66 

+ 

$3.61666 

. 

+ 

$5.607  69 

♦ 

$5.507  69 

+ 

$5,507.69 

+ 

$3,618  66 

+ 

$3.61866 

♦ 

$3,618  66 

+ 

$3,618.66 

♦ 

$1,269.80 

♦ 

$1.269  80 

•♦• 

$1.269  80 

+ 

$1,212.31 

+ 

$1.269  80 

♦ 

$5.507  69 

♦ 

$1,21231 

4- 

$3,921.74 

+ 

$7,205  98 

+ 

$7,205  98 

+ 

$7,205.98 

•I- 

$7.205  98 

+ 

$3,921.74 

+ 

$5,35268 

+ 

$5,352.68 

+ 

$5,35268 

♦ 

$5.352  68 

+ 

$5,352  68 

+ 

$1,212.31 

+ 

$8,969.58 

+ 

$8.969  58 

♦ 

$8.969  58 

♦ 

$5,238  56 

+ 

$8,969  58 

♦ 

$1,345.55 

♦ 

$5,238  56 

+ 

$1,269.80 

+ 

$8,969.58 

) 

+ 

$8,969.58 

* 

$8.969  58 

+ 

$10,221  10 

+ 

$1,345  55 

+ 

$1,157.44 

■♦■ 

$10,221  10 

+ 

$10,221.10 

* 

$1,345  55 

+ 

$10,221  10 

* 

$5.238  56 

+ 

$5,238.56 

+ 

$8.969  58 

+ 

$1,345  55 

— 

♦ 

$1,157.44 

• 

+ 

$1,345.55 

+ 

$1,157.44 

+ 

$5,238  56 

+ 

$1,345  55 

+ 

$1,345  55 

+ 

$1,345  55 

+ 

$1,345  55 

+ 

$1,157  44 

+ 

$4,397.28 

♦ 

$8,969.58 

+ 

$1,345  55 

-f 

$5,384  90 

•f 

$5,384  90 

+ 

$5,384  90 

+ 

$5.384  90 

NOTES   CPT  Codes  and  *»criptK)n»e>n»y  copyright  2002  AmerK»nMed«alAssoc«tK)n    AU  nghts  reserved    Applicable  FARSrtJFARS  apply 
CDT-4  Codes  copyright  American  Dental  Association    AH  nghts  reserved 
'  See  end  of  taWe 


56952 


Federal  Register /Vol.  68,  No.  191 /Thursday,  October  2,  2003 /Notices 


TABLE  F.  —  OUTPATIENT  FACILITY  NATIONWIDE  CHARGES  BY  CPT/HCPCS  CODE 

PAGE  51  OF  78 


CP"^/ 
HCPCS 

Description 

Status/ 
Usage 

Multipie 

Surgery 

Reduction 

Charge 

Charge 
Method- 

Code 

Indicator  ' 

Apphes 

ology 

67318 

Revise  eve  muscieisl 

+ 

55,384  90 

67320 

Revise  eve  muscles  s)  add-on 

+ 

$5,384  90 

67331 

Eye  sonjerv  foHow-up  add-on 

+ 

$5.384  90 

67332 

Rerevise  eye  muscles  add-on 

♦ 

$5,384.90 

67334 

Rev'se  eye  muscle  w/suture 

+ 

$5,384  90 

67335 

Eye  suture  dunnq  surgery 

+ 

$5  384  90 

67340 

Revise  eye  muscle  add-on 

+ 

$5,384  90 

67343 

Release  eye  tissue 

♦• 

$5,384,90 

67345 

Destroy  nerve  o*  eye  musci* 

+ 

$802  11 

67350 

Bioosy  eye  muscle 

+ 

$1.01375 

67399 

Eye  muscle  surpery  procedure 

+ 

$5  384  90 

67400 

Explore/biopsy  eye  socket 

+ 

$5,562  56 

67405 

ExDiofe/drain  eye  socket 

♦ 

$5,562  56 

67412 

ExpioreAreat  eye  socket 

♦■ 

$5,562  56 

67413 

Explore/treat  eye  socket 

•f 

$5  562  56 

67414 

ExDlr/decompress  eye  socket 

+ 

$7  56393 

67415 

Aspiration,  oftxtal  contents 

+ 

$1.836  78 

67420 

Explore/treat  eye  socket 

♦ 

$7,56393 

67430 

Explore/treat  eye  socket 

4- 

$7,563  93 

57440 

Explore/drain  eye  socket 

* 

$7.56393 

67445 

Explr/decompress  eye  socket 

♦ 

$7,563  93 

67450 

Exptore/Noosy  eye  socket 

+ 

$7,563  93 

67500 

Iniect/treat  eye  socket 

$585  26 

67505 

IniecVtreat  eye  socket 

+ 

$802  11 

57515 

iniect/treat  eye  socket 

+ 

$1.836  78 

67550 

Insert  eye  socket  implant 

+ 

$7,563  93 

67560 

Revise  eye  socket  implant 

+ 

$5  562  56 

67570 

Decompress  optic  nerve 

♦ 

$7.563  93 

67599 

Ortort  surgery  procedure 

♦ 

$1.836  78 

67^00 

Drainage  of  eyelid  abscess 

+ 

$802  11 

67710 

Incision  of  eyelid 

+ 

$1.836  78 

67715 

inctsion  ot  eyelid  told 

+ 

$4,397  28 

57800 

Remove  eyelid  lesion 

+ 

$802  11 

67801 

Renrwve  eyelid  lesions 

+ 

$1.836  78 

67805 

Remove  eyelid  lesions 

+ 

$802  11 

67808 

Remove  eyelid  lesion(s) 

* 

$4,397.28 

67810 

Bkjpsv  of  eyelid 

+ 

$802  1 1 

67820 

Revise  eyelashes 

$199  00 

67825 

Revise  eyelashes 

♦ 

$802  11 

57830 

Revise  eyelashes 

+ 

$1.836  78 

67835 

Revise  eyelashes 

+ 

$4  397  28 

57840 

Remove  eyelid  lesion 

+ 

$1.836  78 

57850 

Treat  eyelid  lesion 

+ 

$1.836  78 

67875 

Closure  of  eyelid  by  suture 

4- 

$1  836  78 

67880 

Revision  of  eyelid 

♦ 

$3.618  66 

57882 

Revision  of  eyelid 

+ 

$4.397  28 

67900 

Repair  brow  defect 

+ 

$4,397  28 

67901 

Repair  eyelid  defect 

+ 

$4,397.28 

67902 

Repair  eyelid  Jefect 

♦ 

$4.397  28 

57903 

Repair  eyelid  detect 

+ 

$4,397  28 

67904 

Repair  eyelid  detect 

+ 

$4  397  28 

67906 

Repair  eyelid  defect 

+ 

$4,397  28 

57908 

Repair  eyelid  defect 

+ 

$4  397  28 

67909 

Revise  eyelid  defect 

4- 

$4,397  28 

67911 

Revise  eyel.d  defect 

+ 

$4,397  28 

67914 

Repair  eyelid  defect 

+ 

$4,397  28 

67915 

Repair  eyelid  defect 

+ 

$1,836  78 

57916 

Repair  eyelid  defect 

+ 

$4.397  28 

67917 

Repair  eyelid  defect 

+ 

$4  397  28 

57921 

Rfcoair  eyelid  defect 

+ 

$4  397  28 

67922 

Repair  eyelia  detect 

+ 

$1,836  78 

67923 

Repair  eyelid  defect 

♦ 

$4.397  28 

67&24 

Repair  eyelid  defect 

■1- 

$4,397  28 

67930 

Repair  eyelid  *ound 

+ 

$4.397  28 

67935 

Repair  eyelid  wound 

+ 

$4  397  28 

67938 

Remove  evpiid  foreign  body 

$248  75 

NCTS    CP'^  Cooes  aoo  desc.'ipKions  3n  y  copyr.gh'  2002  American  Medical  Association    M\  'igfits  reserve<3    Aoplicatjle  FARS/DFARS  apply 
COT-4  Codes  copyriQnt  Arier»can  Denta;  Association     Ail  rghis  reserved 
See  end  of  laoie 
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CPT/ 

HCPCS 

Code 


67950 

67961 

67966 

67971 

67973 

67974 

67975 

67999 

68020 

68040 

68100 

68110 

68115 

68130 

68135 

68200 

68320 

68325 

68326  • 

68328 

68330 

68335 

68340 

68360 

68362 

68399 

68400 

68420 

68440 

68500 

68505 

68510 

68520 

68525 

68530 

68540 

68550 

68700 

68705 

68720 

68745 

68750 

68760 

68761 

68770 

68801 

68810 

68811 

68815 

68840 

68899 

69000 

69005 

69020 

69100 

69105 

69110 

69120 

69140 

69145 

69150 

69200 

69205 

69210 

69220 

69222 


Descnpbon 


Revision  of  eyelid 
Revision  of  eyelid 
Revision  of  eyelid 
Reconstruction  of  eyeftd 
Reconstruction  of  eyelid 
Reconstruction  of  eyelid 
Reconstruction  of  eyelid 
Revision  of  eyelid 
IrKise/drain  eyelid  lining 
Treatment  of  eyelid  lesiorts 
Biopsy  of  eyelid  lining 
Remove  eyelid  lining  lesion 
Remove  eyelid  lining  lesion 
Remove  eyelid  lining  lesion 
Remove  eyelid  lirang  lesion 
Treat  eyelid  t>v  intection 
Revise/graft  eyelid  lining 
Revise/gratl  eyelid  lining 
Revise/iiraft  eveKd  lining 
Revise/graft  eyelid  lining 
Revise  eveM  lining 
Revise/graft  eyelid  lining 
Separate  eyelid  adhesions 
Revise  eyelid  lining 
Revise  eyelid  lining 
Eyelid  lining  surgery 
InciseAlrain  tear  gland 
Incise/drain  tear  sac 
Incise  tear  duct  opening 
Removal  of  tear  gland 
Partial  refTX>val.  tear  gland 
Biopsy  of  tear  gland 
Removal  of  tear  sac 
Biopsy  of  tear  sac 
Clearartce  of  tear  duct 
Remove  tear  gland  lesion 
Remove  tear  gtar>d  lesion 
Repair  lear  ducts 
Revise  tear  duct  opening 
Create  tear  sac  drain 
Create  tear  duct  drain 
Create  tear  duct  draip 
Close  tear  duct  opening 
Close  tear  duct  opening 
Close  tear  system  fistula 
Dilate  tear  duct  opening 
ProtM  nasolacrimal  duct 
Prot>e  nasolacrimal  duct 
Protie  nasolacrinwl  duct 
Explore/imgate  tear  ducts 
Tear  duct  system  surgery 
Drain  external  ear  lesion 
Drain  external  ear  lesion 
Drain  outer  ear  canal  lesion 
Biopsy  of  external  ear 
Biopsy  of  externa)  ear  canal 
Remove  exten\al  ear,  partial 
Removal  of  external  ear 
Remove  ear  canal  lesion(s> 
Remove  ear  canai  le8ion(s) 
Extensive  ear  canal  surgery 
Clear  outer  ear  canal 
Clear  outer  ear  canal 
Rerrwve  impacted  ear  wax 
Clean  out  mastoid  cavity 
Clean  out  mastoid  cavity 


Status/ 

Usage 

Indicator 


Multiple 

Surgery 

Reduction 

Applies 


Charge 


Charge 
Method- 
ology 


$4.397  28 
$4.397  28 
$4,397.28 
$5.562  56 
$5.562  56 
$5.56256 
$4.397  28 
$4,397.28 
$4.397  28 
$24875 
$1.21231 
$1.01375 
$1.836  78 
$3.618  66 
$1.836  78 

$248  75 
$4,397.28 
$7.563  93 
$5.562  56 
$5,562  56 
$3.61866 
$5,562.56 
$4,397.28 
$5.507  69 
$5,507.69 
$1,836  78 

$802  11 
$4,397.28 

$802.11 
$5,562.56 
$5,562.56 
$4.397  28 
$5.562  56 
$4.397  28 
$4.397  28 
$5.562  56 
$7,563.93 
$5,562  56 

$802  11 
$7.563  93 
$5.562  56 
$7,563.93 

$248  75 

$585  26 
$4,397.28 

$585  26 
$1.01375 
$4,397.28 
$4,397.28 
$1,013.75 
$1.01375 

$483.36 
$2,701  58 

$483  36 
$1,01636 
$3,895.61 
$3.75715 
$5,424  08 
$5,424  08 
$3,757  15 
$1,565  03 

$175  05 
$4,689  89 

$175  05 

$211  64 
$3  89561 


NOTES    CPT  Codes  and  descnptions  only  copyright  2002  American  Medical  AssocBlcn    All  r^fs  reservwJ    Applcabie  FARS/DFARS  apply 
CDT-4  Codes  copynght  Amencan  Dental  Association   A«  nghts  reserved. 
'  See  end  of  table 
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HCPCS 
Code 


69300 

6931C 

69320 

69399 

69400 

69401 

594Ce. 

69410 

69420 

69421 

69424 

69433 

69436 

6944C 

69450 

6950' 

69502 

69505 

69511 

69530 

69640 

69550 

69552 

6960 1 

696C2 

69603 

69604 

69605 

69610 

69620 

69631 

59632 

69633 

69635 

69636 

69637 

69641 

69642 

6964  3 

69644 

69645 

59646 

69650 

69660 

69661 

69662 

69666 

59667 

59670 

69676 

69700 

59^10 

59^11 

69714 
69715 
59717 
5971S 
69720 
69725 
59"'40 
59745 
69799 
5980 1 
59802 
69805 
59806 


Descnption 


Revise  external  ea' 
Rebuild  outer  eai  canal 
Recxjiid  outer  ear  canal 
O^jter  ear  surgery  orocedt>'e 
nfiate  rniddte  ear  canai 
nflale  rniddle  ear  canai 
Cathelerize  rrnddte  ear  caral 
'nset  middle  ea'  i baffle  i 
ncision  of  eardru^i 
incision  of  eardrum 
Remove  ventilating  tuDe 
C'eate  eardrum  ODenmq 
Create  eardrum  oDemnq 
Expforation  of  middle  ear 
Eardrum  revsion 
Masioidector-iv 
Mastoidectomy 
Remove  rnastoid  structures 
Extensive  mastoid  su'qe"/ 
Extensive  mastoid  s^rger-v 
Rennove  ear  tesion 
Remove  ear  esion 
Remove  ear  ;esion 
Mastoid  surgerv  revision 
Mastoid  surger/  'evision 
Mastoid  surgery  revision 
Mastoid  surgery  revision 
Mastoid  surgery  revision 
Repair  ot  eardrum 
Repair  of  eardrum 
Repair  eardrum  structures 
Rebuild  eardrum  structures 
ReDtii'd  eardrum  structures 
Repair  eardrum  structures 
Rebuild  eardrum  structures 
Rebuild  eardrum  structures 
Revise  middle  ear  &  mastoid 
Revise  middle  ear  &  mastoid 
Revise  middle  ear  &  mastoid 
Revise  middle  ear  4  mastoid 
Revise  middle  ear  &  mastoid 
Revise  middle  ear  &  mastoid 
Release  middle  ear  bone 
Revise  middle  ear  bone 
Revise  middle  ear  Done 
Revise  middte  ear  bone 
Reoair  middle  ear  structures 
Reoair  middle  ear  stnjctures 
Remove  mastoid  air  cetis 
Remove  middle  ear  ne^ye 
Close  mastoid  fistuia 
imolant/replace  rieanng  aid 
Remove/repair  tieannq  aid 
implant  temple  bone  */stimul 
temple  bne  imp(ni  w/stimuiat 
temple  bone  impiant  revision 
Revise  temple  bone  'mpiant 
Release  facial  nerve 
Release  facial  nerve 
Repair  'acial  nerve 
Repair  facial  nerve 
Middle  ear  surgery  procedure 
Incise  inner  ear 
ncise  nner  ear 
Explore  inner  ear 
Explore  inner  ear 


Status/ 

Usage 

Indicator 


Multiple 

Surgery 

Reduction 

Applies 


Charge 


$542408 
$9  175  99 
$9  175  99 
$514  72 
$514  72 
$514  72 
$1  565  03 
$1  565  03 
$514  72 
$3  895  61 
$1  565  03 
$1  565  03 
$3  895  61 
$5,424  08 
$9  175  99 
$9  175  99 
$5,424  08 
$9  175  99 
$9,175  99 
$9  175  99 
$3.895  61 
$9  175  99 
$9  175  99 
$9  175  99 
59  175  99 
$9  175  99 
$9.175  99 
$9  175  99 
$5  424  08 
$5,424  08 
$9  175  99 
$9  175  99 
$9  175  99 
$9  175  99 
$9  175  99 
$9  175  99 
$9  175  99 
$9  175  99 
$9,175  99 
$9,175  99 
$9,175  99 
$9  175  99 
$5  424  08 
$9  175  99 
$9  175  99 
$9  175  99 
$9  175  99 
$9,175  99 
$9  175  99 
$9  175  99 
$9  175  99 
$8  109  16 
$9,175  99 
$9  175  99 
$9,175  99 
$9,17599 
$9,175  99 
$9  175  99 
$9  175  99 
$9  175  99 
$9,175  99 
$3  895  61 
$9  175  99 
$9  175  99 
$9,175  99 
$9  175  99 


Charge 
Method- 
ology 


NOTFS    CP"^  Codes  and  aescript.ons  orly  copyright  2002  American  Med.cai  Association    Ail  r  ghts  -eserved    Applicable  FARS/DFARS  apply. 
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See  end  of  laDie 
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OPT/ 

HCPCS 

Description 

Co*t 

69820 

Establish  inner  ear  window 

69840 

Revise  inner  ear  window 

69905 

Remove  inner  ear 

69910 

Remove  inner  ear  &  mastoid 

69915 

Incise  inner  ear  nerve 

69930 

Implant  cochlear  device 

69949 

Inner  ear  surgery  procedure 

69955 

Release  facial  nerve 

69960 

Release  inner  ear  canal 

69979 

Temporal  bone  surgery 

70010 

Contrast  x-ray  of  brain 

-J0015 

70030 

X-ray  eye  for  foreign  body 

70100 

X-ray  exam  of  jaw 

70110 

X-ray  exam  of  jaw 

70120 

X-ray  exam  of  nmstoids 

70130 

X-ray  exam  of  mastoids 

70134 

X-ray  exam  of  middle  ear 

70140 

X-ray  exam  of  facial  bones 

70150 

X-ray  exam  of  facial  bones 

70160 

X-ray  exam  of  nasal  bortes 

70170 

X-ray  exam  of  tear  duct 

70190 

X-ray  exam  of  eye  sockets 

70200 

X-ray  exam  of  eye  sockets 

70210 

X-ray  exam  of  sinuses 

70220 

X-ray  exam  of  sinuses 

70240 

X-ray  exam.  prtuKary  sadrfle 

70250 

X-ray  exam  of  skull 

70260 

X-ray  exam  of  skull 

70300 

X-ray  exam  of  teeth 

70310 

X-ray  exam  of  teetti 

70320 

Full  mouth  x-ray  of  teeth 

70328 

X-ray  exam  of  jaw  ioint 

70330 

X-ray  exam  of  jaw  joints 

70332 

X-ray  exam  of  jaw  joint 

70336 

Magnetic  image,  jaw  joint 

70350 

X-ray  head  for  orthodontia 

70355 

Parraramic  x-ray  of  jaws 

70360 

X-ray  exam  of  neck 

70370 

Throat  x-ray  &  fluoroscopy 

70371 

Speech  evaluation,  complex 

70373 

Contrast  x-ray  of  larynx 

70380 

X-ray  exam  of  salivary  gland 

70390 

X-ray  exam  of  salivary  duct 

70450 

Ct  head/brain  w/o  dye 

70460 

Ct  head/brain  w/dye 

70470 

Ct  head/brain  w/o&w  dye 

70480 

Ct  o(t>it/ear/fbssa  w/o  dye 

70481 

Ct  orbit/ear/fossa  w/dye 

70482 

Ct  orbit/ear/fossa  w/o&w  dye 

70486 

Ct  maxiaofaciai  w/o  dye 

70487 

a  maxiltofacial  w/dye 

70488 

Ct  maxiltofacial  w/o4w  dye 

70490 

Ct  soft  tissue  neck  w/o  dye 

70491 

Ct  soft  tissue  neck  w/dye                •. 

70492 

a  sft  tsue  nek  w/o  4  w/dye 

70496 

Ct  angiography,  head 

70498 

Ct  angiography,  neck 

70540 

Mri  orbit/Tace/neck  w/o  dye 

70542 

Mri  orbit/face/neck  w/dye 

70543 

Mri  ortofrfac/nck  w/o&w  dye 

70544 

Mr  angiography  head  w/o  dye 

70545 

Mr  angiography  head  w/dye 

70546 

Mr  angiograph  head  w/o&w  dye 

70547 

Mr  angiography  neck  w/o  dye 

70548 

1    Mr  angkxjraphy  neck  w/dye 

Status/ 
Usage 

Indicator^ 


b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 


Multiple 

Surgery 

Reduction 

Applies 


Charge 


Charge 

Method- 

otogy 


$9  175  99 
$9.17599 
$9.17599 
$9,175.99 
$9.175  99 
$38  346  26 
$3,89561 
$9,175.99 
$9,175  99 
$51472 
$1.08321 
$1,083  21 
$21731 
$217.31 
$21731 
$21731 
$217.31 
$386  95 
$21731 
$21731 
$21731 
$530.77 
$217.31 
$217.31 
$21731 
$217.31 
$217.31 
$217  31 
$386  95 
$159  77 
$159  77 
$159.77 
$217  31 
$21731 
$83135 
$1.760  20 
$217.31 
$21731 
$21731 
$373.71 
$373.71 
$530  77 
$217  31 
$788  03 
$1,153.53 
$1,505  09 
$1,787  49 
$1,153  53 
$1,505  09 
$1.787  49 
$1,153  53 
$1.505  09 
$1  787  49 
$1,153.53 
$1  505  09 
$1.787  49 
$1.524  60 
$1.524  60 
$1,975  57 
$2.02287 
$2.84972 
$1.975  57 
$2,02287 
$2,849.72 
$1.975  57 
$2.02287 


NOTES    CPT  Codes  arrf  descriptions  ofrfycopyngW  2002  Amencan  Medical  As»oaatK>n   A«  ngtrts  resenwl   Applicable  FARS/DFARS  app^ 
COT-4  Codes  copyrigtit  American  Dental  A»sociatior>   AH  nglit*  reserved 
'  See  dhd  of  table. 
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HCPCS 
Code 


70549 

70551 

70552 

70553 

71010 

71C15 

71020 

71021 

71022 

71023 

71030 

71034 

71035 

71040 

71060 

7109O 

71100 

71101 

71110 

7111  1 

71120 

71130 

71250 

71260 

71270 

71275 

71550 

71551 

71552 

72010 

72020 

72040 

72050 

72052 

72069 

72070 

72072 

72074 

72080 

72090 

72100 

72110 

72114 

72120 

72125 

72126 

72127 

72128 

72129 

72130 

72131 

72132 

72133 

72141 

72142 

72146 

72147 

72148 

72149 

72156 

72157 

72158 

72170 

72190 

72191 

72192 


Descnpt)on 


Mf  anqioqraoh  r>eck  w/oAw  dye 

Mn  brain  w/o  cJve 

Mn  brain  w/oye 

Mn  bfain  w/o4w  dve 

Chest  x-ray 

Chest  j-ray 

Chest  »-ray 

Chest  x-ray 

Chest  i-ray 

Chest  x-rav  and  fluoroscopy 

Chest  x-ray 

Chest  x-ray  and  flL,oroscooy 

Chest  x-ray 

Contrast  x-ray  of  bfonchi 

Contrast  x-ray  of  bronchi 

X-rav  &  pacemaker  insertion 

X-ray  exam  of  nbs 

X-ray  exam  of  nbs/cfiesl 

X-ray  exam  of  nbs 

X-ray  exam  of  nbsy  chest 

X-rav  exam  of  txeasttxjne 

X-ray  exam  of  breastbone 

Ct  thorax  w/o  dye 

Ct  trvorax  w/dve 

Ct  thorax  w/oAw  dye 

Ct  arKjKXjraphy.  chest 

Mn  chest  w/o  dve 

Mn  chest  w/dve 

Mn  chest  w/oAw/dye 

X  ray  exam  of  spine 

X-ray  exam  of  spine 

X-ray  exam  of  neck  spine 

X  ray  exam  of  neck  spine 

X  ray  exam  of  neck  spine 

X-rav  exam  of  trurik  spine 

X-ray  exam  o1  thoracic  spine 

X-ray  exam  of  thoracic  spine 

X-ray  exam  of  Ihoraac  spine 

X-ray  exam  of  trunk  sptne 

X-ray  exam  of  trunk  spine 

X-ray  exam  of  lower  spine 

X-ray  exam  of  lower  spne 

X-ray  exam  of  lower  spine 

X-ray  exam  of  lower  spine 

Ct  neck  spir>e  w/o  dye 

Ct  neck  spirre  w/dve 

Ct  neck  spine  w/o&w/dye 

Ct  chest  sptne  w/o  dve 

Ct  cfiest  spine  w/dye 

Ct  chest  spine  w/o&w/dye 

Ct  lumbar  spine  w/o  Oye 

Ct  lumbar  spine  w/dye 

Ct  lumtiar  spine  w/o&w'dve 

Mn  neck  spine  w/o  dye 

Vn  neck  spine  w/dye 

Mn  chest  spine  w/o  dye 

Mn  chest  spine  w'dye 

Mn  iumljar  spine  w'o  dye 

Mn  lumbar  spine  w/dye 

Mn  neck  spine  w/oAw/dye 

Mn  chest  spine  w/oAw/dye 

Mn  lumbar  spine  w/o&w/dye 

X-ray  exam  of  pelvis 

X  ray  exam  of  petvis 

Ct  angiodraph  pelv  w/oAw'ctve 

Ct  pelvis  w/o  dve 


Status/ 

Usage 

Indicator 


b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 


Multiple 

Surgery 

Reduction 

Applies 


Charge 


$2  849  72 

$1  975  57 

$2  022  87 

$2  849  72 

$217  31 

$217  31 

$217  31 

$217  31 

$217  31 

$373  71 

$217  31 

$373  71 

$217  31 

$530  77 

$788  03 

$373  71 

$217  31 

$217  31 

$217  31 

$386  95 

$217  31 

$217  31 

$1.15353 

$1  505  09 

$1.787  49 

$1,524  50 

$1,975  57 

$2,02287 

$2,849  72 

$386  95 

$21731 

$21731 

$386  95 

$386  95 

$217  31 

$217  31 

$21731 

$217  31 

$21731 

$386  95 

$217  31 

$38695 

$386  95 

$217  31 

$1,153  53 

$1,505  09 

$1  787  49 

$1,153.53 

$1,505  09 

$1,787  49 

$1,153  53 

$1,505  09 

$1  787  49 

$1,97557 

$2,02287 

$1.975  57 

$2,022,87 

$1  975  57 

$2,022  87 

$2,849  72 

$2,849  72 

$2,849  72 

$217  31 

$217  31 

$1  524  60 

$1,153  53 


Charge 

Method- 

otogy 


NOTES     CPT  Codes  and  descr  ptions  any  copy^g^t  2002  Americar,  MecdCJi  Assoc, atior,    Al.  rigWs  reserved    App*cable  FARS/DFARS  apply 
CDT-4  Codes  cooyrigTi  A,-Tedcan  Dental  Association    A,|  ngtits  reserved 
Se*  enO  3*  taole 
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OPT/ 

HCPCS 

Code 


72193 

72194 

72195 

72196 

72197 

72200 

72202 

72220 

72240 

72255 

72265 

72270 

72275 

72285 

72295 

73000 

73010 

73020 

73030 

73040 

73050 

73060 

73070 

73080 

73085 

73090 

73092 

73100 

73110 

73115 

73120 

73130 

73140 

73200 

73201 

73202 

73206 

73218 

73219 

73220 

73221 

73222 

73223 

73500 

73510 

73520 

73525 

73530 

73540 

73542 

73550 

73560 

73562 

73564 

73565 

73580 

73590 

73592 

73600 

73610 

73615 

73620 

73630 

73650 

73660 

73700 


Description 


Ct  pelvis  wMye 
Ct  pelvis  w/o&w/dye 
Mri  pelvis  w/o  dye 
Mri  pelvis  w/dye 
Mri  pelvis  w/o  &  w/dye 
X-ray  exam  sacroiliac  joints 
X-fay  exam  sacroiliac  joints 
X-ray  exam  of  tabone 
Contrast  x-ray  of  neck  spine 
Contrast  x-ray.  ttwrax  spine 
Contrast  x-ray.  lower  spine 
Contrast  x-ray  of  spine 
Epidurography 
X-ray  c/t  spine  disk 
X-ray  of  lower  spine  disk 
X-ray  exam  of  coHar  bone 
X-ray  exam  of  shoukter  blade 
X-ray  exam  of  shoulder 
X-ray  exam  of  shoulder 
Contrast  x-ray  of  shouWer 
X-ray  exam  of  shouMers 
X-ray  exam  of  humerus 
X-ray  exam  of  elbow 
X-ray  exam  of  elbow 
Contrast  x-ray  of  elbow 
X-ray  exam  of  forearm 
X-ray  exam  of  arm,  infant 
X-ray  exam  of  wrist 
X-ray  exam  of  wrist 
Contrast  x-ray  of  wrist 
X-ray  exam  oif  hand 
X-ray  exam  of  hand 
X-ray  exam  of  finger(s) 
Ct  upper  extremity  w/o  dye 
Ct  upper  extremity  w/dye 
Ct  uppr  extremity  w/o&w/dye 
CI  angio  upr  extrm  w/o&w/dye 
Mri  upper  extremity  w/o  dye 
Mri  upper  extremity  w/dye 
Mri  uppr  extremity  w/o&w/dye 
Mri  ioint  upr  extrem  w/o  dye 
Mri  joint  upr  extrem  w/dye 
Mri  joint  upr  extr  w/o&w/dye 
X-ray  exam  of  hip 
X-ray  exam  of  hip 
X-ray  exam  of  hips 
Contrast  x-ray  of  hip 
X-ray  exam  erf  hip 
X-ray  exam  of  pelvis  &  hips 
X-ray  exam,  sacroiliac  joint 
X-ray  exam  of  thigh 
X-ray  exam  of  knee,  1  or  2 
X-ray  exam  of  knee,  3 
X-ray  exam,  kr»efl,  4  or  more 
X-ray  exam  of  knees 
Contrast  x-ray  of  knee  joint 
X-ray  exam  of  k>wer  leg 
X-ray  exam  of  leg,  infant 
X-ray  exam  of  ankle 
X-ray  exam  of  ankle 
Contrast  x-ray  of  ankle 
X-ray  exam  oif  foot 
X-ray  exam  of  foot 
X-ray  exam  of  heel 
X-ray  exam  of  toe(s) 
Ct  tower  extremity  w/o  dye 


Status/ 

Usage 

Indicator  * 


b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 


Multiple 

Surgery 

Reduction 

Applies 


Charge 


SI  505  09 
$1.787  49 
J  1.975,57 
$2,022.87 
$2,84972 
$21731 
$21731 
$217.31 
$1,083  21 
$1.08321 
$1,083.21 
$1.083  21 
$1,08321 
$1,083.21 
$1,083  21 
$217.31 
$217.31 
$21731 
$21731 
$831  35 
$217  31 
$21731 
$217.31 
$217.31 
$831  35 
$21731 
$217  31 
$217.31 
$21731 
$831  35 
$21731 
$21731 
$217.31 
$1.153  53 
$1,506.09 
$1,787  49 
$1,524.60 
$1,975.57 
$2,022.87 
$2.84972 
$1,975  57 
$2.02287 
$2.84972 
$21731 
$21731 
$21731 
$831  35 
$386  95 
$217  31 
$831.35 
$21731 
$21731 
$21731 
$21731 
$21731 
$831  35 
$21731 
$21731 
$21731 
$217  31 
$831.35 
$21731 
$217.31 
$21731 
$21731 
$1.153  53 


Charge 

Method- 

otogy 


NOTES   CPT  Codes  and  desffipb<x>s  only  copyrigm  2002 /Vmerican  Medical  Assocation    AM  ngWs  reswved    Applwab*  FARSTOFARS  apply 
COT-4  Codec  copyrigM  American  Dental  Association   All  rights  reserved 
'  See  end  of  table. 
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CPT- 
HCPCS 

Description 

Status/ 

Usage 

Multiple 

Surgery 

Reduction 

Charge 

Ctiarge 
Method- 

Code 

Indicator  ' 

Applies 

ology 

73701 

Ct  lower  extremity  w(dve 

b 

$1  505  09 

73702 

Ct  iwr  extremity  w/o&w'dye 

b 

$1,787  49 

73706 

Ct  anqio  Iwr  exir  w/oAw/dye 

b 

$1  524  60 

737'8 

Mn  lower  extrem-ty  w/o  dye 

b 

$1  975  57 

73719 

Mn  lower  extremity  w/dve 

b 

$2,022  87 

73720 

Mn  Iwr  extremrty  w/oAw/dye 

b 

$2,S49  72 

73721 

Mri  int  of  Iwr  extre  w/o  dye 

b 

$1  975  57 

73722 

Mn  loint  ot  Iwr  extr  w/dve 

b 

$2,022  87 

73723 

Mn  lotnl  Iwr  extr  w/o&w/dye 

b 

$2,849  72 

74000 

X-ray  exam  of  atxlomen 

b 

$217  31 

74010 

X-ray  exam  of  atxJomen 

b 

$217  31 

74020 

X-ray  exam  of  abdomen 

b 

$217.31 

74022 

Xray  exam  series  abdomen 

b 

$386  95 

74150 

Ct  atxlomen  w/o  dye 

b 

$1,153  53 

74150 

Ct  abdomen  w/dye 

b 

$1.505  09 

74170 

Ct  abdomen  w/o&w/dye 

b 

$1  787  49 

74175 

Ct  anqio  abdom  w/o&w'dye 

b 

$1,524  60 

74181 

Mn  abdomen  w/o  dye 

b 

$1975  57 

74182 

Mn  abdomen  w/dye 

b 

$2,022  87 

74183 

Mri  abdomen  w/o4w'dye 

b 

$2  849  72 

74190 

X-ray  exam  of  peritoneum 

b 

$530  77 

74210 

Contrst  x-ray  exam  of  throat 

b 

$47545 

74220 

Contrast  x-ray  esoofiaous 

b 

$475  45 

74230 

Cine/vid  x-ray  throat/esoph 

b 

$475  45 

74235 

Remove  esoptiaqus  obstruction 

b 

$674  28 

74240 

X-ray  exam  upper  qi  tract 

b 

$475  45 

74241 

X-ray  exam  upper  qi  tract 

b 

$♦7545 

74245 

X-ray  exam,  upper  qi  tract 

b 

$658  04 

74246 

Contrst  x-ray  uppr  qi  trad 

b 

$475  45 

74247 

Contrst  X  ray  uppr  qi  tract 

b 

$475  45 

74249 

Contrst  x-ray  uppr  qi  tract 

b 

$658  04 

74250 

X-ray  exam  of  small  bowel 

b 

$475  45 

74251 

X-ray  exam  of  small  bowel 

b 

$658  04 

74260 

X-ray  exam  of  small  tx)wel 

b 

$658  04 

74270 

Contrast  x-ray  exam  of  colon 

b 

$47545 

• 

74280 

Contrast  x-ray  exam  of  colon 

b 

$658  04 

74283 

Contrast  x-ray  exam  of  colon 

b 

$47545 

74290 

Contrast  x-ray  qallbladder 

b 

$475  45 

74291 

Contrast  x-rays  qallbladder 

b 

$475  45 

74300 

X-ray  bile  ducts/pancreas 

b 

$530  77 

74301 

X-rays  at  surqery  add-on 

b 

$530  77 

74305 

X-ray  bile  ducts- pancreas 

b 

$530  77 

74320 

Contrast  <-ray  of  bile  ducts 

b 

$788  03 

74327 

X-'ay  bile  stone  removal 

b 

$674  28 

74340 

X-ray  quide  for  G:  tube 

b 

$373  71 

74350 

X-ray  quide  stomach  tutie 

b 

$530  77 

74355 

X-ray  quide  intestinal  lutie 

b 

$53077 

74360 

X-ray  quide.  Gi  dilation 

b 

$674  28 

74363 

X-ray   bile  duct  dilatiori 

b 

$2.147  43 

74400 

Contrst  x-ray,  unnary  tract 

b 

$706  78 

74410 

Contrst  x-ray   unnan/  tract 

b 

$706  78 

74415 

Contrst  x-ray  unnar/  tract 

b 

$706.78 

74420 

Contrst  x-ray   unnary  tract 

b 

$706  78 

74425 

Contrst  x-ray  unnary  tract 

b 

$706  78 

74430 

Contrast  x-ray  bladder 

b 

$706  78 

74440 

X-ray  male  qenrtai  tract 

b 

$706  78 

74445 

X-ray  exam  of  peris 

b 

$706  78 

74450 

X  ray   urettira/bladder 

b 

$706  78 

74455 

X-'ay  urettira/bladder 

b 

$706  78 

74470 

X-ray  exam  of  kidney  lesion 

b 

$788  03 

74475 

X-ray  control   cath  insert 

b 

$2,147  43 

74480 

X-ray  control  cath  insert 

b 

$674  28 

74485 

X-ray  quide  GU  dilation 

b 

$674  28 

74710 

X-ray  measurement  of  pelvis 

b 

$217  31 

74740 

X-ray   female  qenilal  tract 

b 

$788  03 

74742 

X-ray  fallopian  tube 

b 

$530  77 

NiOTES    CPT  Cooes  arxi  descrptior>s  ony  coDv"gt'' ?002  American  Medical /Association    All  rigr^ts  reserved    Applicable  FARS/DFARS  apply 
COT-4  CoOes  copyrigrt  American  Den;a,  Associatio''    A,I  rghts  reserved 
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CPT/ 

HCPCS 

Code 


74775 

75552 

75553 

75554 

75555 

75556 

75600 

75605 

75625 

75630 

75635 

75650 

75658 

75660 

75662 

75665 

75671 

75676 

75680 

75685 

75705 

75710 

75716 

75722 

75724 

75726 

75731 

75733 

75736 

75741 

75743 

75746 

75756 

75774 

75790 

75801 

75803 

75805 

75807 

75809 

75810 

75820 

75822 

75825 

75827 

75831 

75833 

75840 

75842 

75860 

75870 

75872 

75880 

75885 

75887 

75889 

75891 

75894 

75896 

75898 

75900 

75901 

75902 

75940 

75945 

75946 


Description 


X-ray  exam  of  penneum 
Heart  mri  for  morph  w/o  dye 
Mean  mri  for  morph  w/dye 
Cardiac  MRI/furtciion 
Cardiac  MRI/limited  study 
Cardiac  MRI/flow  tnappinfl 
Contrast  x-ray  exam  of  aorta 
Contrast  x-ray  exam  of  aorta 
Contrast  x-ray  exam  of  aorta 
X-ray  aoita,  tog  arteries 
Ct  angio  abdominal  aileries 
Aftery  x-rays,  head  &  neck 
Artery  x-rays,  arm 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 
Aitery  x-rays,  head  4  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  neck 
Artery  x-rays,  neck 
Artery  x-rays,  spirw 
Arteiv  x-rays,  spine 
Artery  x-rays,  arm/leg 
Artery  x-rays,  arms/legs 
Artery  x-rays,  kidney 
Artery  x-rays,  kidneys 
Artery  x-rays,  abdomen 
Artery  x-rays,  adreiwl  gland 
Artery  x-rays,  adrenals 
Artery  x-rays,  pehris 
Aitery  x-rays,  kjng 
Artery  x-rays,  kmgs 
Artery  x-rfys.  King 
Artery  x-rays,  chest 
Artery  x-ray.  each  vessel 
Visualize  A-V  shunt 
Lymph  vessel  x-ray,  arm/leg 
Lymph  vessel  x-rav.arms/tegs 
Lymph  vessel  x-ray,  trunk 
Lymph  vessel  x-ray,  trunk 
Nonvascular  shunt,  x-ray 
Vein  x-ray.  spleen/liver 
Vein  x-ray,  arm/leg 
Vein  x-ray,  arms/tegs 
Vein  x-ray,  trunk 
Vein  x-ray,  cfiest 
Vein  x-ray,  kidrtey 
Vein  x-ray,  kidneys 
Vein  x-ray.  adrenal  gland 
Vein  x-ray,  adrenal  glands 
Vein  x-ray,  neck 
Vein  x-ray.  skun 
Vein  x-ray.  skull 
Vein  x-ray,  eye  socket 
Vein  x-ray,  iiver 
Vein  x-ray,  liver 
Vein  x-ray.  liver 
Vein  x-ray,  liver 
X-rays,  transcath  therapy 
X-rays,  transcath  therapy 
Folow-up  artgiography 
Arterial  catheter  exchange 
Remove  cva  device  obstruct 
Remove  cva  lumen  obstruct 
X-ray  placement,  vein  filter 
Intravascular  us 
Intravascular  us  add-on 


Status/ 

Usage 

Indicator 


b 
b 
b 
b 
b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 


Multiple 

Surgery 

Reduction 

Applies 


Charge 


Charge 

Metnod- 

ology 


$706  78 
$1  975  57 
$2.022  87 
$1,760.20 
$1 .760  20 
$2,653  79 
$4,251  55 
$4,251  55 
$4,251  55 
$4,251  55 
$1  524.60 
$4,251.55 
$4,251  55 
$2.41553 
$2,41653 
$4,251  55 
$4,251  55 
$4,251  55 
$4,251  65 
$2,415.53 
$2.41553 
$4,261  55 
$4,251  55 
$4.25155 
$4,251  55 
$4,251.55 
$4  251  55 
$4,251  55 
$4,251  55 
$2,415.53 
$4,251  55 
$2,415.53 
$2.41553 
$2,886  72 
$1.459  60 
$788  03 
$788  03 
$788  03 
$788  03 
$530  77 
$2.41553 
$1.459  60 
$1.459  60 
$2415.53 
$2.41553 
$1,952.47 
$2,41553 
$1.952  47 
$1.952  47 
$1.952  47 
$1,952.47 
$1.952  47 
$1.952  47 
$2415.53 
$4.25155 
$2.41553 
$2.41553 
$2,147  43 
$2.147  43 
$788  03 
$1.157  61 
$788  03 
$630  77 
$1.104  86 
$740.18 
$740  18  I 


MDR 
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CPT/ 

" 

Status/ 

Multiple 

Surgery 

Reduction 

Charge 

HCPCS 

Description 

Usage 

Charge 

Method- 

Code 

Indicator  ' 

Applies 

ology 

75960 

Transcathetef  intro  stent 

b 

$4,251  55 

75961 

Retrieva/  broken  catheter 

b 

$4,251  55 

75962 

Repair  artenal  btockaqe 

b 

$4,251  55 

75964 

Repair  artery  blockage  each 

b 

$4,251  55 

75966 

Repair  artenal  Wockaoe 

b 

$4,251  55 

75968 

Repair  artery  blockage  each 

b 

$4,251  55 

75970 

Vascular  t)iopsy 

b 

$4,251  55 

75978 

Repair  venous  blockage 

b 

$2  886.72 

75980 

Contrast  xray  exam  bite  duct 

b 

$67428 

75982 

Contrast  xray  exam  t>ile  duct 

b 

$2.147  43 

75984 

Xray  control  catheter  change 

b 

$788  03 

75992 

Atherectomy  x-ray  exam 

b 

$4,251  55 

75993 

Atherectomy  x-ray  exam 

b 

$4,251  55 

75994 

Attierectomy.  x-ray  exam 

b 

$4,251  55 

75995 

Atherectomy  x-ray  exam 

b 

$4,251  55 

75996 

Attierectomy  x-ray  exam 

b 

$4,251  55 

76000 

Fluoroscooe  examination 

b 

$373  71 

76006 

X-ray  stress  view 

b 

-___ 

$21731 

76010 

X-ray  nose  to  rectum 

b 

$21731 

76012 

Percut  vertebroplasty  fl'jor 

b 

$1,083  21 

76013 

Percut  vertebroptasty  ct 

b 

$1,083,21 

76020 

X-rays  for  txjne  arn* 

b 

$21731 

76040 

X-rays,  bone  evaluation 

b 

$217  31 

76061 

X-rays,  bone  survey 

b 

$38695 

76062 

X-rays,  bone  survey 

b 

$386  95 

76065 

X-rays,  bor>e  evaluation 

b 

$386  95 

76066 

Joint  survey  single  view 

b 

' 

$21731 

76071 

Ct  bone  density  penpheral 

b 

$468  48 

76075 

Dexa,  axial  skeleton  study 

b 

$362,42 

76076 

Dexa  penpr>eral  study 

b 

$230  17 

76078 

Radiographic  aPsorptiometr/ 

b 

$386  95 

76080 

X-ray  exam  of  fistula 

b 

$530  77 

76086 

X-ray  of  mammary  duct 

b 

$530  77 

76088 

X-ray  of  mammary  ducts 

b 

$530  77 

76090 

Mammogram  one  breast 

b 

$186  09 

76091 

Mammogram  both  breasts 

b 

$186  09 

76095 

Stereotactic  breast  biopsy 

b 

$1  104  86 

76096 

X-ray  of  needle  wire  breast 

b 

$530  77 

76098 

X-ray  exam  breast  specimen 

b 

$217  31 

76100 

X-ray  exam  of  body  section 

b 

$386  95 

76101 

Complex  body  section  x-ray 

b 

$788  03 

76102 

Complex  lx)dv  section  x-rays 

b 

$788  03 

■       76120 

Cine/video  x-rays 

b 

$217  31 

76125 

Cme/video  x-rays  add-on 

b 

$217,31 

76150 

X-ray  exam,  dry  process 

$217  31 

76355 

CAT  scan  for  localization 

b 

$1,50509 

76360 

CAT  scan  for  needle  biopsy 

b 

$1,505  09 

76370 

CAT  scan  for  therapy  guide 

b 

$468  48 

76375 

3d/holograph  reconstr  add-on 

b 

$468  48 

76380 

CAT  scan  foilow-up  study 

b 

$468  48 

76400 

Magnetic  image  tione  rnarrow 

b 

$1.760  20 

76496 

Fluoroscopic  procedure 

$373,71 

76497 

Ct  procedure 

$468  48 

76498 

Mn  procedure 

$1.760  20 

76499 

Radiographic  procedure 

b 

$21731 

76506 

Echo  exam  of  head 

b 

$536  72 

76511 

Echo  exam  of  eye 

b 

$536  72 

76512 

Echo  exam  of  eye 

b 

$536  72 

76513 

Echo  exam  of  eye  water  bath 

b 

$331  16 

76516 

Echo  exam  of  eye 

b 

$536  72 

76519 

Echo  exam  of  eve 

b 

$536  72 

76529 

Echo  exam  of  eye 

b 

$331  16 

76536 

Us  exam  of  head  and  necx 

b 

$536  72 

76604 

Us  exam  chest  b-scan 

b 

$536  72 

76645 

Us  exam  breast(si 

b 

$331  16 

76700 

Us  exam  atxlom  complete 

b 

$536  72 

NOTES    CPT  Codes  and  aescnptKjns  orly  copyright  20C2  Amencan  Medical  Association 
CDT-4  Cooes  copyrigrt  Amencan  Dental  AssociaOon    All  rights  reserved 
'  See  end  o'  laeie 
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OPT/ 

HCPCS 

Codo 


76705 

76770 

76775 

76778 

78800 

76801 

76802 

76805 

76810 

76811 

76812 

76815 

76816 

76817 

76818 

76819 

76825 

76826 

76827 

76828 

76830 

76831 

76856 

76857 

76870 

76872 

76873 

76880 

76885 

76886 

76930 

76932 

76936 

76941 

76942 

76945 

76946 

76948 

76950 

76965 

76970 

76975 

76977 

76986 

76999 

77280 

77285 

77290 

77295 

77300 

77301 

77305 

77310 

77315 

77321 

77326 

77327 

77328 

77331 

77332 

77333 

77334 

77336 

77370 

77399 

77401 


Description 


Echo  exam  of  abdomen 
Us  exam  abdo  back  wall,  como 
Us  earn  abdo  bacK  wall,  lim 
Us  exam  kidney  transplant 
Us  exam,  spinal  canal 
Ob  us  <  14  wks.  single  fetus 
Ob  us  <  14  wks.  addl  fetjs 
Ob  us  >/=  14  wks.  sngi  fetus 
Ob  us  >/=  14  wks.  addl  fetus 
Ob  us.  detailed,  sngi  fetus 
Ob  us.  detailed,  addl  fetus 
Ob  us,  limited,  fetus(s) 
Ob  us,  fb>ow-up,  per  fetus 
Transvaginal  us.  obstetric 
Fetal  biophys  profile  w/nst 
Fetal  biophys  profil  w/o  nst 
Echo  exam  of  fetal  heart 
Echo  exam  of  fetal  heart 
Echo  exam  of  fetal  heart 
Echo  exam  of  fetal  heart 
Transvagiruri  us.  non-ob 
Echo  exam,  uterus 
Us  exam,  pelvic,  complete 
Us  exam,  pelvic,  limited 
Us  exam,  scrotum 
Echo  exam,  tranvectal 
Echograp  trans  r.  pros  study 
Us  exam,  extremity 
Us  exam  infant  hips,  dynamic 
Us  exam  infent  hips,  static 
Echo  gukle.  cardiocenlests 
Echo  guide  for  heart  biopsy 
Echo  guide  for  artery  repair 
Echo  guide  for  transfusion 
Echo  guide  for  biopsy 
Echo  guide,  vHlus  sampling 
Echo  guide  for  amniocentesis 
Echo  guide,  ova  aspiration 
Echo  guidance  radiotherapy 
Echo  guidance  radiotherapy 
Ultrasound  exam  fo(k)w-up 
Gl  endoscopic  uttiasound 
Us  bone  density  measure 
Ultrasound  guide  intraoper 
Echo  examination  procedure 
Set  radiation  therapy  field 
Set  radiation  therapy  field 
Set  radiation  therapy  Field 
Set  radiation  therapy  field 
Radiation  therapy  dose  qian 
Radntherapy  dose  plan.  Imrt 
Teletx  isodose  plan  simple 
Teletx  isodose  plan  Intended 
Teletx  isodose  plan  complex 
Special  teletx  port  plan 
Brachytx  isodose  calc  simp 
Brachytx  isodose  calc  interm 
Brachytx  isodose  plan  compi 
Special  radiation  dosimetry 
Radiation  treatment  aid(s) 
Radiation  treaOnent  aid(s) 
Radiation  treatment  aid(s) 
Radiation  physics  consult 
Radiation  physKS  consult 
External  radiation  dosinr>etry 
Radiation  treatment  delivery 


Sutus/ 

Usage 

Indicator ' 


NOTES:  CPT  Code*  and  descriptions  only  copyright  2002  Amertcar.  Medical  Association 
CDT-4  Codes  copynght  Amefican  Dental  Assoaation    All  rights  reserved 
'  See  end  of  table 


Multiple 

Surgery 

Reduction 

Applies 


Charge 


Charge 

Method- 

ok>gy 


b  $53672 

b  $536  72 

b  $53672 

b  $53672 

b  $53672 

b  $33116 

b  $331  16 

b  $53672 

b  $33116 

b  $740  18 

b  $53672 

b  $33116 

b  $33116 

b  $33116 

b  $536  72 

b  $536.72 

b  $42695 

b  $376  50 

b  $42695 

b  $37650 

b  $53672 

b  $536  72 

b  $53672 

b  $33116 

b  $53672 

b  $63672 

b  $536  72 

b  $53672 

b  $536  72 

b                                '^  $536.72 

b  $387  24 

b  $38724 

b  $387  24 

b  $387  24 

b  $387.24 

b  $387  24 

b  $387.24 

b  $387  24 

b  $387  24 

b  $387.24 

b  $33116 

b  $53672 

b  $33116 

b  $536  72 

b  $331  16 

b  $40215 

b  $98360 

b                             .  $983  60 

b  $3,81829 

b  $40215 

b  $4.53403 

b  $402  15 

b                              ~"  $402.15 

b  $98360 

b  $983  60 

b  $983  60 

b  $98360 

b  $983  60 

b  $40215 

b  $764  74 

b  $764  74 

b  $76474 
$402  15 
$983  60 
$402  15 
$382  70 


Ail  nghts  reserved    Applicable  FARSA3FARS  apply 
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CPT/ 

HCPCS 
Cooe 


77402 

^7403 

■'7404 

77406 

77407 

■'7408 

77409 

774!  1 

77412 

77413 

77414 

77416 

77417 

77418 

77470 

77520 

77522 

77523 

77525 

7:'60C 

77605 

776'0 

77615 

7762C 

77750 

77-'6' 

77762 

77^63 

77776 

77777 

77778 

77781 

77-82 

77^83 

77-' 84 

77789 

77799 

73c  00 

7300- 

78003 

78C06 

730C7 

78010 

73011 

73015 

78016 

73018 

73020 

78070 

78075 

78099 

78102 

73-03 

78104 

78110 

78111 

78120 

7812^ 

73122 

78130 

78135 

78140 

78160 

78162 

78170 

78172 


Description 


Radiation  treatnent  aeiiverv 
Radiation  Ireatment  delivery 
Radiation  treatment  delivery 
Radiation  treatment  delivery 
Radiation  treatmeni  del  very 
Radiation  treatment  delivery 
Radiation  treatment  delivery 
Radiation  Ireatment  delivery 
Radiation  treatment  delivery 
Radiation  treatment  delivery 
Radiation  treatment  delive^v 
Radiation  treatmen'  delivery 
Radioloqy  port  filmisl 
Radiation  tx  delivery   imn 
Special  radiation  treatment 
proton  trmt   simple  *'o  comp 
Proton  trmt   simple  .v.comp 
Proton  trmt  .ntsrmediate 
Proton  treatment   complex 
HypefXtierrrna  t'eatmen; 
Hyperthermia  treatmer-t 
Hyperthermia  'reatment 
Hyperthermia  treatment 
Hypertherm  a  treatment 
Infuse  radioactive  materials 
Apply  ntrcav  radiat  simple 
Apply  intrcav  'adiat  inlerm 
Apply  mtrcav  radiat  compi 
Apply  ;"iterst:l  radial  simpi 
Apply  'Pterstit  'adiat  mter 
Apply  interstit  radiat  compI 
H;qh  intensity  brachytherapy 
Hfqn  inteisiTy  O/achytherapy 
Hiqh  ^ntensitv  brachytherapy 
high  intensity  t>rachytherapy 
Apply  surface  radiation 
Radium, radioisotope  therapy 
Thyroid  single  uptake 
7hyrDid   multiple  'uptakes 
Thyroid  suppress.stimu! 
Thyroid  imaqinq  with  uptake 
Thyroid  imaqe,  mult  uptakes 
Thyroid  imaqmq 
r'hyroid  imaqmq  jvitti  tlow 
Thyroid  met  imaqmq 
Thyroid  met  maqinq/studies 
Tnyroid  met  imaqinq  Pody 
Thyroid  met  uptaKe 
Parathyroid  nuclear  imaqnq 
Adrenal  nuclear  imaqmq 
Endocrine  nuclear  procedure 
Bone  marrow  imaqnq   ltd 
Bone  marrow  imaqinq  muit 
Bone  marrow  imaqmq   txxlv 
Plasma  volume   single 
Plasma  volume   multioie 
Red  cell  mass  smqle 
Red  cell  mass  multiple 
Blood  volume 
Red  cell  survival  study 
Red  cell  survival  kinetics 
Red  cell  sequestration 
Plasma  iron  turnover 
Radioiron  aPsorption  exam 
Red  cell  iron  utilization 
Total  body  iron  estimation 


Status/ 
Usage 

Indicator 


b 
b 
b 
b 
b 
b 
b 
b 
b 
b 
b 
b 
b 
t 
b 
b 
b 
b 
b 
b 
b 
b 
b 
0 
b 
b 
P 
b 
b 
b 
b 
b 
b 
b 
b 
b 
b 
b 
b 
b 
b 
b 
b 
b 
P 
b 
b 


Multiple 

Surgery 

Reduction 

Charge 

Charge 
^lethod- 

Applies 

ology 

$382  70 

$382  70 

$382  70 

$382  70 

$382  70 

$382  70 

$382  70 

$382  70 

$528  07 

$528  07 

$52807 

$528  07 

$217.31 

$2  143  56 

■> 

$1  670  82 

$2  808  19 

$2,808  19 

$4.534  03 

$4  534  03 

$1,167  16 

$1  167  16 

$1,167  16 

$1  167  16 

$1  167  16 

$382  70 

$14  526  89 

$14  526  89 

$14.526  89 

$14  526  89 

$14  526  89 

$14  906  97 

$5  879  06 

$5.879  06 

$5.879  06 

$5.879  06 

$382  70 

$5  879  06 

$565  96 

$565  96 

$565  96 

$1  083  42 

$1.199  63 

$1  083  42 

$1  199  63 

$1  083  42 

$1  199  63 

$1.199  63 

$489  66 

$1  199  53 

$1.199  63 

$1.083  42 

$1  083  42 

$1,083  42 

$1  083  42 

$565  96 

$565  96 

$565  96 

$565  96 

$565  96 

$565  96 

$565  96 

$565  96 

$565  96 

$565  96 

$565  96 

$565  96 

fslOTES    CPT  Cooes  arxl  descnct  ons  omy  iocyfght  ?002  Amencan  MeKlicai  Association    All  nghts  reserved    Applicable  FARS/Df  ARS  apply 
CDT^  CoOes  copyngnl  American  Oerta;  Associa'cn     A  I  i<jh!s  'esefved 
See  end  o<  taWe 
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OPT/ 

HCPCS 

Code 


7B185 

78190 

78191 

78195 

78199 

78201 

78202 

78205 

78206 

78215 

78216 

78220 

78223 

78230 

78231 

78232 

78258 

78261 

78282 

78264 

78270 

78271 

78272 

78278 

78282 

78290 

78291 

78299 

78300 

78305 

78306 

78315 

78320 

78350 

78399 

78414 

78428 

78445 

78455 

78456 

78457 

78458 

78459 

78460 

78461 

78464 

78465 

78466 

78468 

78469 

78472 

78473 

78478 

78480 

78481 

78483 

78494 

78496 

78499 

78580 

78564 

78585 

78586 

78587 

78588 

78591 


Description 


Spleen  imaoing 
Platelet  sufvival.  kinetics 
Platelet  survival 
Lymph  system  imagifK} 
BkxxMymph  nudear  exam 
Liver  imagir>a 
Liver  Imaging  with  flow 
Liver  imaging  (3D) 
Liver  image  (3d)  with  flow 
liver  and  spleen  imaging 
Liver  &  spleen  imagefflow 
Liver  furtction  study 
HepatobiNaiY  imaging 
Salivary  gland  imaging 
Serial  salivaiY  imaging 
Sativary  (^and  function  exam 
Esophageal  motilitv  study 
Gastric  mucosa  imaging 
Gastroesophageal  refkix  exam 
Gastnc  emptying  study 
Vit  B-12  at>sorp(ion  exam 
Vit  t>-12  at>srp  exam,  int  fac 
Vit  B-12  absorp,  comt)ined 
Acute  Gl  blood  loss  imaging 
Gt  protein  loss  exam 
Meckel's  divert  exam 
Leveen/shur)t  patency  exam 
Gl  nudear  procedure 
Bone  ima(Nna.  limited  area 
Bone  imaging,  multiple  areas 
Bone  imaging,  whole  body 
Bone  imaging.  3  phase 
Bone  imaging  (30) 
Bone  mineral,  single  photon 
Musculoskeletal  nuclear  exam 
Non-imagirtg  heart  function 
Cardiac  shunt  imaging 
Vascular  flow  imaging 
Verwus  thromt>osis  study 
Acute  venous  Ihronnbus  image 
Venous  thromttosis  imagir.a 
Ven  tlHomtMsis  images.  t>itat 
Heart  muscte  imaging  (PET) 
Heart  muscle  bkx>d.  single 
Heart  muscle  blood,  multiple 
Heart  image  (3d),  single 
Heart  intage  (3d),  multiple 
Heart  infarct  image 
Heart  irrfarct  image  (ef) 
Heart  infarct  image  (3D) 
Gated  heart,  planar,  single 
Gated  heart  muttiple 
Heart  wall  motion  add-tfi 
Heart  function  add-on 
Heart  first  pass,  single 
Heart  first  pass,  multiple 
Heart  image,  spect 
Heart  first  pass  add-on 
Cardiovascular  nuclear  exam 
Lung  perfusion  imaging 
Lung  V/Q  image  single  breath 
Lung  V/Q  imaging 
Aerosol  lung  image,  single 
Aerosol  lung  image,  multiple 
Perfusion  lung  image 
Vent  irrtage,  1  breath,  1  proi 


Status/ 

Usage 

Indicator 


b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

t> 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 


Multiple 

Surgery 

Reduction 

Applies 


Charge 


)  1.083  42 

S56S96 

$1,19963 

S1. 199.63 

$1,083  42 

Si, 083.42 

$1,083  42 

$1,083  42 

$1,199.63 

$1 ,083  42 

$1,083  42 

$1 .083.42 

$1,199  63 

$1,199  63 

$1,199.63 

$1,199.63 

$1,083.42 

$1,083  42 

$1,199.63 

$1,199.83 

$565  96 

SS65.96 

$565  96 

$1,199.63 

$565  96 

$1,199.63 

$1,199  63 

$1,083  42 

$1,063.42 

$1,083  42 

$1,083.42 

$1,199.63 

$1,083.42 

$386  95 

$1,063.42 

$565  96 

$1,083  42 

$1,083.42 

$565  96 

SI. 199.63 

$1,083  42 

$1,199  63 

$5,066.66 

$1,877.82 

$1,877.82 

$1,877.82 

$1,877  82 

$1,083.42 

$1.083  42 

$1,083.42 

$1.877  82 

$1,877.82 

$489.66 

$489.66 

$1,877  82 

$1.877  82 

$1,877.82 

$489  66 

$1  083  42 

$1,083  42 

$1,199  63 

$1.199  63 

$1.083  42 

$1.083  42 

$1.19963 

$1.083  42 


Charge 

MettxxJ- 

ology 


NOTES:  CPT  Cod«  and  descriptions  only  copyright  2002  American  Medical  Associatron    All  ngfits  reseived    App*cat)le  FARSA3FARS  apply 
CDT-4  Codes  copynght /Uneriean  Dental  Association    A«  nghts  reserved 
'  See  end  of  table 
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CPT/ 

Status/ 

Multiple 

Surgery 

Reduction 

Charge 

HCPCS 

Description 

Usage 

Charge 

Method- 

Code 

Indicator  ' 

Applies 

otogy 

78593 

Vent  image,  1  proi  Qas 

b 

$1.083  42 

78594 

Vent  image  mult  prcM  qas 

b 

$1.083  42 

78596 

Lunq  differential  function 

b 

$1.199  63 

78599 

Respiratory  nuclear  exam 

b 

$1,083  42 

78600 

Brain  imaging  ltd  statK 

b 

$1.083  42 

78601 

Brair  imaginq  ltd  w/  flow 

b 

$1,083  42 

"'8605 

Brain  imaginq  compfete 

b 

$1.083  42 

78606 

Brain  imagMiq  compl  w/flow 

b 

$1.083  42 

78607 

Brain  imaging  i3D) 

b 

$1.083  42 

78610 

Brain  flow  innaginq  only 

b 

$1,083  42 

78615 

Ceretjral  vascular  flow  image 

b 

$1.083  42 

78630 

Cerebfosptnal  fluid  scan 

b 

$1,199  63 

78635 

CSF  ventnculograpfiy 

b 

$1.199  63 

78645 

CSF  s^unt  evaluation 

b 

$1,199  63 

78647 

Cerebrosptnal  fluid  scan 

b 

$1  199  63 

78650 

CSP  leakage  irnaging 

b 

$1.19963 

78660 

Nuclear  exam  of  tear  flow 

b 

$1,083  42 

78699 

Nervous  system  nuclear  exam 

b 

$1  083  42 

78700 

Kidney  imaging  static 

b 

$1,083  42 

78701 

Kidney  imaging  with  flow 

b 

$1,083  42 

78704 

Inriagmg  renogram 

b 

$1.083  42 

78707 

Kidney  flow/functiori  image 

b 

$1 ,083  42 

78708 

Kjdney  flow/function  image 

b 

$1,199  63 

78709 

Kidney  rTow/function  image 

b 

$1  199  63 

78710 

Kidr>ey  imaging  (3D) 

b 

$1,083  42 

78715 

Renal  vascular  flow  exam 

b 

$1,083  42 

78725 

Kidney  function  study 

b 

$565  96 

78730 

Unnary  DIadder  retention 

b 

$1  083  42 

78740 

Ureteral  reflux  study 

b 

$1.199  63 

78760 

Testicular  ipriaqing 

b 

$1  083  42 

78761 

Testicular  imaqinq/ftow 

b 

$1,083  42 

78799 

Genitourinary  nuclear  exam 

b 

$1,083  42 

78800 

Tumor  imaging  limited  area 

b 

$1,199  63 

78801 

Tumor  imaging  muft  areas 

b 

$1,199  63 

78802 

Tumor  rmaging  vytKile  body 

b 

$1,199  63 

78803 

Tumor  imaging  (3D) 

b 

$1,199  63 

78805 

Abscess  imaging,  ltd  area 

b 

$1  199  63 

78806 

Abscess  imagmg  whole  body 

b 

$1,199  63 

78807 

Nuclear  localization/abscess 

b 

$1,199  63 

78999 

Nuclear  diagnostic  exam 

b 

$1 ,083  42 

79000 

init  fiyperttiyrotd  therapy 

b 

$1,140  08 

79001 

Repeat  hyperthyroid  therapy 

b 

$1.140  08 

79020 

Thyroid  ablation 

b 

$1,140  08 

79030 

Thyroid  ablation  carcinoma 

b 

$1,140  08 

79035 

Thyroid  metastatic  therapy 

b 

$1,140  08 

79100 

Herrwtopoetic  nuclear  therapy 

b 

$1,140  08 

79200 

Intracavitary  nuclear  trmt 

b 

$1,140  08 

79300 

Interstitial  nuclear  therapy 

b 

$1,140  08 

79400 

Nonhcmalo  nuclear  therapy 

b 

$1,140  08 

79420 

Intravascular  nuclear  ther 

b 

$1  140  08 

79440 

Nuclear  loini  therapy 

b 

$1,140  06 

79999 

Nuclear  medicine  therapy 

b 

$1,140  08 

80500 

Lab  oathoioqv  consultation 

$145.86 

80502 

Lab  pathology  consultation 

$7227 

85060 

Blood  smear  interpretation 

$72  27 

85097 

Bone  marrow  interpretation 

$14586 

86077 

Physician  blood  tiank  service 

$145  86 

86078 

Physician  Wood  bank  service 

$199  79 

86079 

Physician  blood  bank  service 

$199  79 

86485 

Skin  test  Candida 

$46  81 

86490 

Coccidoidomycosis  skm  test 

$46  81 

86510 

Histoplasmosis  skin  lest 

$46  81 

86580 

TB  intradermal  test 

$4681 

86585 

IB  tine  test 

$4681 

86586 

Skin  test   unlisted 

$4681 

86850 

RBC  antibody  screen 

$62  84 

NOTES    CPT  Codes  and  aescriotions  only  copyngW  2002  American  Medical  Association    AH  r.ghts  reserved    Applicable  FARS/DFARS  apply 
COT-4  Codes  copyright  Arnencan  Dental  Association    Ali  ngnts  rese^ed 
'  See  end  of  laDie 
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CPTf 

HCPCS 

Code 


86860 
88870 


86885 

86886 

86890 

86891 

86900 

86901 

86903 

86904 

86905 

86906 

88920 

86921 

86922 

86927 

86930 

86931 

86932 

86945 

86950 

86965 

86970 

88971 

86972 

88975 

86976 

86977 

86978 

86985 

86999 

88104 

88106 

88107 

88108 

88125 

88160 

88161 

86162 

88172 

88173 

88180 

86182 

88299 

88300 

88302 

88304 

88305 

88307 

88309 

88311 

88312 

86313 

88314 

88318 

88319 

88323 

88325 

88329 

88331 

88332 

88342 

88346 

88347 

88348 


Description 


R8C  aniibodv  ekition 
RBC  antiboolv  Identification 
Coombs  test,  direct 
Coombs  test  indirect,  qual 
CoomtM  test,  indirect,  titer 
Autotogous  blood  process 
Autologous  blood,  op  salvage 
Blood  typing,  ABO 
Blood  typing.  Rh  (D) 
Blood  typing,  antigen  screen 
Blood  typing,  patient  serum 
Blood  typing.  RBC  antigens 
Blood  typing.  Rh  phenotype 
CompatltMtity  test 
Compatibility  test 
CompatMity  test 
Plasma,  fresh  frozen 
Frozen  triood  prep 
Frozen  tilood  thaw 
Frozen  t)lood  freeze/thaw 
Blood  product/irradation 
Leukacyte  transfusion 
Pooling  Uood  platelets 
RBC  prelreaiment 
RBC  pretreatment 
RBC  pfetrealiiiofvt 
RBC  pretreatment  senim 
RBC  pretreatment.  serum 
RBC  pretreatment  senim 
RBC  pretreatmertt  serum 
SpW  blood  or  products 
Tramrfiision  procedure 
Cytopathology.  fluids 
Cytopathology,  fluids 
Cytopathology,  fluids 
Cytopath.  concentrate  tech 
Forensic  cytopatfMlogv 
Cytopath  smear,  other  so4»ce 
Cytopath  smear,  other  source 
Cytopatti  smear,  other  source 
Cytopatltology  eval  of  fna 
Cytopath  eval.  fha.  report 
Cel  marker  study 
CeU  matter  study 
Cytogenetk;  study 
Surgical  path,  gross 
Tissue  exam  by  pathotogist 
Tevsue  exam  by  patfwtogist 
Tissue  exam  t>v  pathotogist 
Tissue  exam  by  patfiokigist 
Tissue  exam  by  pathokjgist 
Decalcifv  tissue 
Special  stains 
Special  stains 
Histochemical  stain 
Chemical  histochemistry 
Enzyme  histochennstry 
Microslide  consuttation 
Comprehensive  review  of  data 
Path  co(»utt  introp 
Path  consult  intraop.  1  bloc 
Path  consult  intraoo,  addl 
Immurwcytoctiemistry 
ImmurKjfluorescent  study 
Immunofluorescent  study 
Electron  microscopy 


Status/ 

Usage 

Indicator  ^ 


b 
b 
b 

D 

b 
b 
b 
b 
b 
b 
b 
b 

b 
b 
b 
b 
b 
b 
b 
b 
b 
b 
b 
b 
b 


b 
b 
b 
b 
b 
b 


Multiple 

Surgery 

Reduction 

Applies 


Charge 


$12167 

$121.67 

$46.81 

$4681 

$46.81 

$362  13 

$62  84 

$46.81 

$62  84 

$62  84 

$62  84 

$62  84 

$62.84 

$121.67 

$62  84 

$12167 

$121.67 

$362.13 

$362.13 

$36213 

$12167 

$362.13 

$12167 

$62  84 

$62.84 

$62  84 

$62.84 

$62.84 

$62  84 

$62  84 

$362  13 

$62  84 

$145  86 

$14586 

$145.86 

$14586 

$7227 

$7227 

$14586 

$145.86 

$14586 

$145.86 

$145  86 

$199  79 

$72.27 

$7227 

$72.27 

$145.86 

$145.86 

$199  79 

$199  79 

$7227 

$7227 

$72  27 

$7227 

$7227 

$7227 

$145.86 

$199  79 

$7227 

$145  86 

$72  27 

$199  79 

$145  86 

$199  79 

$1,130.12 


Charge 
Method- 
ology 


NOTES.  CPT  Ccxles  and  de»enption»  only  copyrigW  2002  American  Medical  Assooation    All  nQhts  reservsd    AppiicaWe  FARSrtJFARS  apply 
CDT-4  Codes  copyrioW  American  Dental  Association   Ail  nght*  reserved 
'  See  and  of  table. 
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CPT/ 
HCPCS 

Description 

SUtus/ 
Usage 

Multipte 

Surgery 

Reduction 

Charge 

Charge 
Metfwd- 

Code 

Indicator  ' 

Applies 

ology 

88349 

Scanninq  electron  microscopy 

b 

$1.130  12 

88355 

Analysis  skeletal  muscle 

b 

$199  79 

88356 

Analysis  nerve 

b 

$199  79 

88358 

Analysis,  tumor 

b 

$199  79 

88362 

Nerve  teasing  preparations 

b 

$145  86 

88365 

Tissue  hybridization 

b 

$199  79 

89100 

Sample  intestinal  contents 

$43991 

89105 

Sample  intestinal  contents 

$439  91 

89130 

Sample  stomach  contents 

$43991 

89132 

Sample  sfomacti  contents 

$43991 

89135 

Sample  stomach  contents 

$43991 

89136 

Sample  stomach  contents 

$43991 

89140 

Sample  stomach  contents 

$439  91 

89141 

Sample  stomach  contents 

$439  91 

89250 

FerWization  of  oocyte 

$177  94 

89251 

Culture  oocyte  w/emOryos 

$177  94 

89252 

Assist  oocyte  fertilization 

$177  94 

89253 

Embryo  natch inq 

$177  94 

89254 

Oocyte  identification                        , 

$177  94 

39255 

Prepare  embr/o  for  transfer 

$177  94 

89256 

Prepare  cryopreserved  embr/o 

$177  94 

89257 

Sperm  identification 

$177  94 

89258 

Cn^opfesen/aticn  embryo 

$177  94 

89259 

Cryopreservafion  sperm 

$177  94 

89260 

Sperm  isolation  simple 

$177  94 

89261 

Sperm  isolatwn  complex 

$177  94 

89264 

Identify  sperm  tissue 

$177  94 

89350 

Sputum  specimen  collection 

$199,79 

89360 

Collect  sweat  for  test 

$199  79 

90296 

Diphtheria  antitoxin 

$164  90 

90375 

Rabies  kj  im/'sc 

$164  90 

90376 

Ratxes  iq  heat  treated 

$164  90 

90379 

Rsv  iq    v 

$164  90 

90581 

Anthrax  vaccine  sc 

$164  90 

90636 

Hep  a/hep  b  vacc  aduti  im 

$45  93 

90657 

f  lu  vaccine  6-35  mc  im 

^ 

$12  45 

SAF 

90658 

Flu  vaccine,  3  yrs  im 

$18  68 

SAF 

90659 

Flu  vaccine  whole  im 

$1264 

SAF 

90693 

Typhoid  vaccine,  akd,  sc 

$164  90 

90  "^23 

Dtap-hep  b-ipv  vaccine,  m 

$164  90 

90732 

Pneumococcal  vaccine 

$39  84 

SAF 

90782 

Iniecton,  sc/im 

$88  14 

90783 

iniection  la 

$244  22 

90784 

Iniection   iv 

$244  22 

90788 

Iniection  of  antibiotic 

$244  22 

90799 

Ther,/prophylactJC/dx  mi^cl 

$48  02 

90801 

Psv  d«  interview 

$189  44 

90802 

Intac  psy  dK  interview 

$189.44 

90604 

Psytx  office  20-30  mm 

$220  26 

90805 

Psytx  off  20-30  mm  wieAm 

$220  26 

90806 

Psylx  off  45-60  min 

$189  44 

90807 

Psytx  off  45-50  mm  w/e&m 

$189  44 

90808 

Psytx  office   75-80  mm 

$189  44 

90809 

Psytx  off  75-80,  w/eim 

$189  44 

9O810 

Intac  psytx  off  20-30  mm 

$220  26 

90811 

intac  Dsytx  20-30  w/e&m 

$220  26 

90812 

Intac  psytx  off  45-50  mm 

$189  44 

90813 

Intac  psytx  45-50  mm  w/e&m 

$18944 

90814 

Intac  psytx  off   75-80  mm 

$189  44 

90815 

Intac  psytx,  75-80  w/e&m 

$189  44 

90816 

Psytx   hosp  20-30  mm 

$220  26 

90817 

Psytx  hosp  20-30  mm  w/e&m 

$220  26 

90818 

Psytx  hosp  45-50  mm 

$189  44 

90819 

Psytx,  hosp  45-50  mm  w/e&m 

$189  44 

90821 

Psytx.  hosp  75-80  mm 

$189  44 

90822 

Psytx  hosp  75-80  mm  w/e&m 

$189  44 

SOTES    CPT  Codes  i'xl  aescnooons  orJy  copyngnt  2002  American  Medical  Associatior    All  nghls  res«n/ed    Applicatile  FARS/OFARS  apply 
CDT-4  Codes  copyright  Am«fican  Dental  Association    AJi  rignts  reserved 
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Charge 
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Code 

Indicator ' 
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ology 

90823 

Intac  psytx,  hosp,  20-30  mm 

$220  26 

90824 

Intac  psytx,  hsp  20-30  w/e&m 

J 

$220  26 

90826 

Intao  psytx,  hosp.  45-50  min 

, 

$18944 

90827 

Intac  psytx,  hsp  45-50  w/e&m 

$189  44 

9082B 

Intac  psytx,  hosp,  75-80  min 

$189  44 

90829 

Intac  psytx,  hsp  75-80  w/e&m 

$189  44 

90845 

Psychoanalysis 

$189  44 

90846 

Family  psytx  w/o  patient 

— 

$326  99 

90847 

Family  psytx  w/patient 

$326  99 

90849 

Multiple  family  group  psytx 

$192  54 

90853 

Group  psychotherapy 

$192  54 

90857 

Intac  group  psytx 

$19254 

90862 

Medication  management 

$120  03 

90665 

Narcosynthesis 

$189  44 

90870 

Electroconvulsive  therapy 

$56643 

90871 

Electroconvulsive  therapy 

$566  43 

90880 

Hyprwtherapy 

$189  44 

90899 

Psychiatric  service/therapy 

$220.26 

90901 

Biofeedt>ack  train,  any  meth 

$327  31 

90911 

Biofeedback  peri/uro/rectal 

$327.31 

90935 

Hemodialysis,  one  evaluation 

$1,306.63 

90937 

HenrKXliatysis,  repeated  eval 

$425  79 

SAF 

90945 

Dialysis,  one  evaluation 

$1,306  63 

90947 

Dialysis,  repeated  eval 

$73  53 

SAF 

90989 

Dialysis  training,  complete 

$202  14 

SAF 

90993 

Dialysis  training,  irtcompi 

$41949 

SAF 

90999 

Dialysis  procedure 

$171  56 

SAF 

91000 

Esophageal  intubation 

b 

$91647 

91010 

Esophagus  nwtility  study 

b 

$91647 

91011 

Esophagus  motility  study 

b 

$91647 

91012 

Esophagus  motility  study 

b 

$916  47 

91020 

Gastric  motility 

b 

■ 

$91647 

91030 

Acid  perfusion  of  esophagus 

b 

$916  47 

91032 

Esophagus,  add  reflux  test 

b 

$91647 

91033 

Prolorged  acid  reflux  test 

b 

$91647 

91052 

Gastric  analysis  test 

b 

$916  47 

91055 

Gastric  intut>ation  for  smear 

b 

$43991 

91060 

Gastric  salirM  k>ad  test 

b 

$439  91 

91065 

Breath  hydrogen  test 

b 

$43991 

91100 

Pass  intestine  t>ieeding  tube 

$439  91 

91105 

Gastric  intut>ation  treatment 

$439  91 

91122 

Anal  pressure  reconl 

b 

+ 

$802  11 

91132 

Electrogastrography 

b 

$439  91 

91133 

Electrogastrography  wftest 

b 

$43991 

91299 

Gastroenterok>gy  procedure 

b 

$439  91 

92002 

Eye  exam,  new  patient 

$100.98 

92004 

Eye  exam,  new  pati^t 

$146  92 

92012 

Eye  exam  established  pat 

$95  20 

92014 

Eye  exam  &  treatment 

$146  92 

92018 

New  eye  exam  &  treatment 

+ 

$1,013  75 

92019 

Eye  exam  &  treatment 

$248.75 

92020 

Special  eye  evaluation 

$199  00 

92060 

Special  eye  evaluation 

b 

$199  00 

92065 

Orthoptic/pleoptic  training 

b 

$199  00 

% 

92081 

Visual  field  examination(s) 

b 

$199  00 

* 

92082 

Visual  field  examiriation(s) 

b 

$24875 

92083 

Visual  fiekj  examination(s) 

b 

$248  75 

92120 

Tonography  &  eye  evaluation 

$199  00 

92130 

Water  provocation  tonography 

$248.75 

92135 

Optttalmic  dx  imaging 

b 

$199  00 

92136 

Ophthalmic  biometry 

b 

$199.00 

92140 

Glaucoma  provocative  tests 

$24875 

92225 

Special  eye  exam,  initial 

$248  75 

92226 

Special  eye  exam,  sut>sequent 

$248  75 

92230 

Eye  exam  with  photos 

+ 

$1,013  75 

92235 

Eye  exam  with  photos 

b 

+ 

$1.01375 

NOTES    CPT  Codes  and  doiCfip»ions  oniy  copyright  2002  Amencar  Medical  Association    M  rigfits  resefved    Applicable  FARS/DFARS  apply 
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Charge 
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Code 
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ology 

92240 

Icq  anqioqraDfiy 

b 

$585  26 

92250 

Eye  exam  with  photos 

b 

$199  00 

92260 

Oohlhalmoscopv/Ovnamornetrv 

1 

$199  00 

92265 

Eye  muscle  evaluation 

b 

$585.26 

92270 

Electro-oculoqraphy 

b 

$248  75 

92275 

Etectroretinography 

b 

$585.26 

92283 

Coior  vision  examination 

b 

$199  00 

92234 

Dart!  adaptation  eye  exam 

b 

$246  75 

92285 

Eye  photOQfaphy 

b 

$199  00 

92286 

Internal  eye  photoaraphy 

b 

$246  75 

92287 

Internal  eye  photoqraphy 

b 

$585  26 

92311 

Contact  lens  fittntq 

$767  22 

92312 

Coi.tact  lens  fitting 

$767  22 

92313 

Contact  lens  fitting 

$767  22 

92315 

Prescription  of  contact  lens 

$767  22 

92316 

Prescriptioo  of  contact  lens 

$767  22 

92317 

Prescnption  of  contact  lens 

$767  22 

92325 

Modificafioo  of  contact  lens 

$767  22 

92326 

Replacement  of  contact  lens 

$767  22 

92330 

Fitting  of  artifioal  aye 

- 

$199  00 

92352 

Special  spectacles  fitting 

$767  22 

92353 

Special  spectacles  fitting 

^ 

$767  22 

92354 

Speoal  spectacles  fitting 

$767  22 

92355 

Special  spectacles  fiTtinq 

$767  22 

92358 

Eye  prostftesis  service 

$767  22 

92371 

Repair  &  adiust  spectacles 

$767  22 

92499 

Eye  seivice  o»  procedure 

b 

$199  00 

92502 

Ear  and  throat  examination 

+ 

$514  72 

92511 

Nasopliarvncjoscooy 

♦ 

$248  21 

92512 

Nasal  'uncton  studies 

$293  26 

92516 

Pacial  nerve  function  test 

$42?  43 

92520 

Laryngeal  function  studies 

$429  43 

92541 

Spontaneous  nystagmus  test 

b 

$293  26 

92542 

Positional  nystagmus  test 

b 

$293  26 

92543 

Calonc  vestibular  test 

b 

$429  43 

92544 

Optokinetic  nystagmus  test 

b 

$293  26 

92545 

Oscillating  tracking  lest 

b 

$293  26 

92546 

Sinusoidal  rotatiorai  test 

b 

$429.43 

92547 

Sutjptemental  electncal  test 

b 

■$293  26 

92548 

Posturograohv 

b 

$42943 

92552 

Pure  tor>e  aodtometry  air 

$120  44 

92563 

Aydiometiv  air  &  txxie 

$32731 

92555 

Speech  threshoM  audiometry 

$120  44 

92556 

Speecti  audiometry   complete 

$120  44 

92557 

Compretiensrve  neanng  test 

$327  31 

92561 

Bekesy  audiometry  diagnosis 

$327  31 

92562 

Loudness  t>alance  test 

$120  44 

92563 

Tone  decay  hearing  test 

$120  44 

92564 

Sisi  hearing  lest 

$120  44 

92565 

Slenger  test  pure  tore 

$120  44 

92567 

Tympanometry 

$120  44 

92568 

Acoustic  reflex  testing 

$120  44 

92569 

Acoustic  reflex  decay  test 

$120  44 

92571 

Filtered  speech  hearing  test 

$120  44 

92572 

Staggered  spondaic  word  test 

$120  44 

92573 

Lonnbard  test 

$120  44 

92575 

Sensonneural  acu'ty  test 

$327  31 

92576 

Synthetic  sentence  test 

$120  44 

92577 

Stenger  test,  speech 

$327  31 

92579 

Visual  audiometry  ivra) 

$327  31 

92582 

Conditioning  play  audiometry 

$327  31 

92583 

Select  picture  audiometry 

$120  44 

92564 

eiectrocochleography 

$429  43 

92585 

Auditor  evoke  potent  compre 

b 

$782  92 

92586 

Auditor  evoke  potent,  limit 

$208  14 

92587 

Evoked  auditory  test 

b 

$293  26 

NOTES    CPT  Codes  ano  descnpdons  only  copyigM  2002  American  Medical  Asv^ciatror 
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Method- 

. 

Code 

Indicator  ^ 

Apples 

otogy 

92588 

Evoked  auditory  test 

b 

$429.43 

92589 

A«jditorv  fijnction  tesVs) 

$120  44 

92596 

Ear  protector  evaluation 

$327  31 

92700 

Ent  proMdura'service 

- 

$120  44 

92950 

$1,227.40 

• 

92953 

Temporary  external  padng 

$1.227  40 

92960 

Cardioversion  elactric.  ext 

$1,729.54 

92961 

Cardiovertion,  etedric.  int 

b 

$1.729  54 

92973 

Percut  coronary  thrombectomy 

* 

$1,295  44 

92974 

Cath  place,  cardio  brachytx 

*■ 

$12.,'Mfi.54 

92977 

Dissolve  dot.  heart  vessel 

* 

$1,11303 

92978 

Intravasc  us.  heart  add-on 

b 

$9.147  02 

92979 

InHavasc  us.  heart  add-on 

b 

$9,147.02 

92980 

Insert  inlFacoronary  stent 

+ 

$18,804.07 

92981 

Insert  Intracoronary  stent 

+ 

$18,804.07 

92982 

Coronary  artery  dilation 

+ 

$14.01481 

92984 

Coronary  artery  dilation 

+ 

$14,014.81 

- 

92986 

Revision  of  aortic  valve 

+ 

$14,014.81 

92987 

Revision  of  mitral  valve 

•♦• 

$14.01481 

92990 

Revision  of  pulmonary  valve 

+ 

$14.01481 

92995 

Coronary  atherectomy 

+ 

$20.183  82 

92996 

Coronary  atherectomy  add-on 

+ 

$20.183  82 

92997 

Pul  art  balloon  repr.  percut 

♦ 

$11,731.26 

92998 

Put  art  ballocn  repr,  percut 

•f 

$11.73126 

93005 

Electrocardiogram,  tracing 

e 

$124.81 

93017 

Cardiovascular  stress  test 

e 

$543  02 

93024 

CanJiac  drug  stress  test 

b 

$543.02 

' 

93025 

Microvolt  t-iwave  assess 

b 

$543  02 

93041 

Rhyttim  ECG.  tracing 

e 

$12481 

93225 

ECG  monitor/record.  24  hrs 

e 

$340  94 

93226 

ECG  monitor/report.  24  hrs 

e 

$340  94 

93231 

Ecg  monitor/record.  24  hrs 

e 

$340  94 

9,1232 

ECG  monitor/report.  24  hrs 

e 

$340.94 

93236 

ECG  iTwnitor/report  24  hrs 

$340  94 

93270 

ECG  recording 

$340  94 

_ 

93271 

Ecg/mortitoring  and  analysis 

$340  94 

• 

93278 

ECG/signal-averaged 

b 

$12481 

93303 

Echo  transthoracic 

b 

$838.71 

93304 

Echo  transthoracic 

b 

$376  50 

' 

93307 

Echo  exam  of  heart 

b 

$f«8  71 

93308 

Echo  exam  of  heart 

b 

$376  50 

93312 

Echo  transesophageal 

b 

$1.695  45 

• 

•  * 

93313 

Echo  transesophageal 

$1 ,695  45 

93315 
93316 

Echo  transesophageal 
Echo  transesophageal 

b 

$1,695,45 
$1,695  45 

- 

93318 

Echo  transesophageal  Intraop 

b 

$1,695  45 

93320 

Doppler  echo  exam,  heart 

b 

$426  95 

93321 

Doppler  echo  exam,  heart 

b 

$376  50 

93325 

Doppler  color  flow  add-on 

b 

$376.50 

"- —           ^_ 

93350 

Echo  transthoracic 

b 

$838  71 

93501 

Right  heart  catheterization 

b 

+ 

$9,518,27 

93503 

Insert/place  heart  catheter 

+ 

$3,192.78 

93505 

Biopsy  of  heart  lining 

b 

+ 

$3,192.78 

93508 

Cath  placement,  angiography 

b 

+ 

$9,518.27 

93510 

Left  heart  catheterization 

b 

+ 

$9.51827 

93511 

Left  heart  catheterization 

b 

+ 

$9,518.27 

93514 

Left  heart  catheterization 

b 

+ 

$9,51827 

"^- 

93524 

Left  heart  catt«etenzation         ; 

b 

4- 

$9,518.27 

93526 

Rt  8i  Lt  heart  catheters 

b 

+ 

$9.51827 

" — 

93527 

Rt  &  Lt  heart  catheters 

b 

+ 

$9,518.27 

1 

93528 

Rt  &  Lt  heart  catheters 

b 

+ 

$9.51827 

93529 

Rt.  It  heart  catheterization 

b 

+ 

$9,518.27 

93530 

Rt  heart  cath,  congenital 

b 

+ 

$9.518  27 

" — 

93531 

R  &  1  heart  cath.  congenital 

b 

+ 

$9.51827 

, 

93532 

R  &  1  lieart  cath.  congenital 

b 

+ 

$9,618.27 

1 

93533 

R  &  1  heart  cath.  congenital 

b 

+ 

$9,518.27 

• 

NOTES    CRT  Codes  and  descriphons  only  copynght  2002  American  Medkal  Association.  AU  nghts  re* 
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Charge 
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ology 

93580 

Transcatti  closure  of  asd 

+ 

$12.366  54 

93581 

Transcafh  closure  of  vsd 

♦ 

$12366  54 

93600 

Bundle  o*  His  recordinq 

b 

♦■ 

$11,473  97 

93602 

inua-atnal  recordino 

b 

.f 

$11,47397 

93603 

Riqht  ventncular  recofQinq 

b 

+. 

$11.473  97 

93609 

Map  tachycardia,  add-on 

b 

* 

$11,473.97 

93610 

Intra-atrial  pacing 

b 

*■ 

$11.473  97 

93612 

Intraventricular  pacing 

b 

+ 

$11  473  97 

93613 

Electrop^ys  map  3d  add-on 

b 

+ 

$11,473  97 

93615 

Esophageal  recording 

b 

+■ 

$11.473  97 

93616 

Esophageal  recording 

b 

+ 

$11.473  97 

936t8 

Heart  rhythm  pacing 

b 

* 

$11,473  97 

93619 

Eiectrophysioloqv  evaluation 

b 

+ 

$12  032  18 

9.3620 

ElectrophysiofcXTV  evaluation 

b 

+ 

$12  032  18 

93621 

Electrophysiologv  evaiuat-on 

b 

+ 

.    $12,03218 

93622 

Etectrophysiolofly  evaluation 

b 

+ 

$12  032  18 

93623 

Stimulation,  pacing  hear! 

b 

+■ 

$11.47397 

93624 

Electrophysioloqic  study 

b 

$2,964  84 

93631 

Heart  paang,  mapping 

b 

+ 

$11,473  97 

93640 

Evaluation  heart  device 

b 

$2.984  84 

93641 

ElectTophysiotoqv  evaluation 

b 

$2,984  84 

93642 

Electrophysiologv  evaluation 

b 

$2  984  84 

93650 

Ablate  heart  dvsrtiyirim  focus 

+ 

$14,514  67 

93651 

Ablate  heart  dysrhythm  focus 

+ 

$14  514  67 

93652 

Ablate  heart  dysrtiythm  focus 

+ 

$14.514  67 

93660 

TiH  taNe  evaluation 

b 

$1,351  39 

93662 

Intracardiac  ecg  (Ice) 

b 

$9.147  02 

93701 

Bioimpedance.  thoracic 

b 

$12481 

93721 

Ptethysmography  tracing 

$28597 

93724 

Analyze  pacemaker  system 

b 

$136  36 

93727 

Analyze  ilr  system 

b 

$136  36 

93731 

Analyze  pacemalter  system 

b 

$136  36 

93732 

Analyze  pacenr\aker  system 

b 

$136  36 

93733 

Telephone  analy  pacemaker 

b 

$136  36 

93734 

Analyze  pacenraker  system 

b 

$136  38 

93735 

Analyze  pacemaker  system 

b 

$136  36 

93736 

Telephone  analy  pacemaker 

b 

$136  36 

93740 

Temperature  gradient  studies 

b 

$182  18 

93741 

Analyze  ht  pace  device  sngi 

b 

$185  98 

93742 

Analyze  ht  pace  device  sng! 

b 

$18598 

93743 

Analyze  ht  pace  device  dual 

b 

$185  98 

93744 

Analyze  ht  pace  device  dual 

b 

$18598 

93786 

Ambulatory  BP  recording 

$340  94 

93797 

Cardiac  rehab 

$139  39 

93798 

Cardiac  rehab^monitor 

$13939 

93799 

Cardiovascular  procedure 

b 

$575  53 

93875 

Extracranial  study 

b 

$575  53 

93880 

Ertracraoiai  study 

b 

$740  18 

S3882 

Extracranial  study 

b 

$74018 

93886 

Intracranial  study 

b 

$740  18 

93888 

Intracranial  study 

b 

$536  72 

93922 

Extremity  study 

b 

$575.53 

93923 

Extremity  study 

b 

$575  53 

93924 

Extremity  study 

b 

$57553 

93925 

Lower  extremity  study 

b 

$740  18 

93926 

Lower  extremity  study 

b 

$740  18 

93930 

Upper  extremity  study 

b 

$740  18 

93931 

Upper  extremity  study 

b 

$536  72 

93965 

Extrem.ty  study 

b 

$575  53 

93970 

Extremity  study 

b 

$740  18 

93971 

Extremity  study 

b 

$740  18 

93975 

Vascular  study 

b 

$740  18 

93976 

Vascular  study 

b 

$740  18 

93978 

Vascular  study 

b 

$740  18 

93979 

Vascular  study 

b 

$740  18 

93980 

Penile  vascular  study 

b 

$740  18 

NOTES    CPT  Codes  and  descnptions  only  copyigr't  200?  Ar^eficar  Meoical  Association    All  rigms  reserved    Applicable  FARS/DFARS  apply 
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CPT/ 

HCPCS 

Code 


Description 


Status/ 

Usage 

Indicator  ' 


Multiple 

Surgery 

Reduction 

Charge 

Charge 
Method- 

Applies 

ology 

$740  18 

$74018 

$285.97 

$182  18 

$182  18 

- 

$28597 

$699  12 

$182  18 

$18218 

$285.97 

$18218 

$285  97 

$28597 

$18218 

$18218 

$18218 

$182  18 

$18218 

$28597 

$699  12 

$78.56 

$175  44 

$442  53 

$442  53 

$560  36 

$442  53 

•• 

$7856 

$7856 

$78  56 

$182  18 

- — 

$28597 

$182  18 

$28597 

$28597 

$182  18 

$18218 

$699  12 

^ 

$18218 

$166  99 

$166  99 

$166  99 

, 

$166  99 

$166  99 

$166.99 

, 

$166.99 

$166  99 

$166  99 

$166  99 

S166  99 

>699  12 

__     - 

$699  12 

$916  47 

$166  99 

$48  02 

$8814 

$108  55 

$10855 

, 

$108  55 

$108  55 

$108  55 

$108  55 

" 

$108  55 
$108  55 
$166  99 
$166  99 

•»• 

$777  26 

93981 

93990 

94010 

94014 

94015 

94060 

94070 

94150 

94200 

94240 

94250 

94260 

94350 

94360 

94370 

94375 

94400 

94450 

94620 

94621 

94640 

94642 

94636 

94657 

94660 

94662 

94664 

94667 

94668 

94680 

94661 

94690 

94720 

94725 

94750 

94770 

94772 

94799 

95004 

95010 

95015 

95024 

95027 

95028 

95044 

95052 

95056 

95060 

95065 

96070 

95071 

95075 

95078 

95115 

95117 

95144 

95145 

95146 

95147 

95148 

95149 

95165 

95170 

95180 

95199 

95250 


Penile  vascular  study 
Ooppiar  flow  testing 
Breathing  capacit/  test 
Patient  recorded  spirometry 
Patient  recorded  spirometrv 
Evaluation  of  wfieezing 
Evaluation  of  wtteezing 
N/ital  capacity  test 
Lung  function  test  (MBC/MW) 
Resklual  lung  capaoty 
Expired  gas  collection 
Thoracic  gas  volume 
Lung  nitrogen  wastuMjt  curve 
Measure  airflow  resistance 
Breath  airway  closing  volunie 
Respiratory  flow  volume  loop 
C02  breathing  response  curve 
Hypoxia  response  curve 
Pulmonary  stress  test/simple 
Pulm  stress  test/complex 
Airway  inhalation  treatment 
Aerosol  inhalation  treatment 
Initial  ventilator  mgmt 
Continued  ventilator  mgmt 
Pos  ainway  pressure.  CPAP 
Neg  press  ventilation,  cnp 
Evaluate  pt  use  of  inhaler 
Chest  wall  martiputation 
Chest  wall  manipulation 
Exhaled  air  analysis.  o2 
Exttaled  air  analysis.  o2/co2 
Exhaled  air  analysis 
Monoxide  diffusing  capacity 
Membrane  diffusion  capacity 
Pulmonary  compliance  study 
Exhaled  car1x>n  dioxide  test 
Breath  recordirtg.  Infant 
Pulmor>ary  service/procedure 
Percut  allergy  skin  tests 
Percut  allergy  titrate  test 
Id  allergy  titrate-drug/bug 
Id  allergy  test,  drug/bug 
Id  allergy  titrate-airtxKne 
Id  allergy  test-delayed  type 
Allergy  patch  tests 
Photo  patch  test 
Photosensitivity  tests 
Eye  aHergv  tests 
Nose  allergy  test 
Bronchial  allergy  tests 
Bronchial  allergy  tests 
Ingestion  challenge  test 
Provocative  testing 
Immunotherapy,  one  injection 
Immunotherapy  iniections 
Antigen  tf>erapy  services 
Antigen  therapy  services 
Antigen  tfierapy  services 
Antigen  therapy  services 
Antigen  therapy  services 
Antigen  therapy  services 
Antigen  therapy  services 
Antigen  therapy  services 
Rapid  desensitization 
Allergy  immunoiogy  services 
Glucose  monitoring,  cont 


b 
b 
b 
b 
b 
b 
b 
b 
b 
b 
b 
b 
b 
b 
b 


NOTES   CPT  Codes  and  descnptions  only  copynoht  2002  American  Medical  Association    Al  rights  reserved    Applicable  FARS/DFARS  apply 
COT-4  Codes  copyright  American  Dental  Association   All  rtgWs  reserved 
'  See  and  of  table. 
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OPT/ 
HCPCS 

Descnpiion 

Status/ 
Usage 

Multiple 

Surgery 

Reduction 

Charge 

Charge 
Method- 

Code 

Indicator ' 

Applies 

ology 

95805 

Muttiote  steep  latency  test 

b 

$3,06361 

95806 

Sleep  study  unattended 

b 

$879  80 

95807 

Sleep  study  attended 

b 

$3,06361 

95808 

PolV»omnoqrao*iy   1-3 

b 

$3,06361 

95810 

Polysomrrography.  4  of  more 

b 

$3,063  61 

95811 

Po^»omnoQfaphy  w'cpap 

b 

$3,063.61 

95812 

Eeq  41-60  ovnutes 

b 

$679  80 

95813 

Eeq  over  1  hour 

b 

$879  80 

95816 

Eea  avyake  and  drovirev 

b 

$602  24 

95819 

Eeq.  awake  af>d  asleep 

b 

$602  24 

95822 

Eeq.  coma  or  sleep  only 

b 

$602  24 

95824 

Eeq  cerebral  death  only 

b 

$602  24 

95827 

Eeq  all  niqht  recording 

b 

$3,063  61 

95829 

Surgery  electrocorticoqrani 

b 

$602  24 

95857 

Tensilon  test 

$20614 

95858 

Tensilon  lest  &  myogram 

b 

$208  14 

95860 

Muscle  test,  one  limb 

b 

$208  14 

95861 

Muscle  test  2  iimbs 

b 

$208  14 

95863 

Muscle  test,  3  limbs 

b 

$208  14 

95864 

Muscle  test.  4  iimbs 

b 

$208  14 

95867 

Muscle  test  cran  nerv  unilal 

b 

$208  14 

95868 

Muscle  lest  can  nerve  txlat 

b 

$208  14 

95869 

Muscle  lest,  tnor  paraspinal 

b 

$139  60 

95870 

Muscle  test  nonparaspmal 

b 

$208  14 

95872 

Muscle  lest  one  f<bei 

b 

$208  14 

95875 

Limb  exercise  test 

b 

$139  60 

95900 

Motor  nerve  conduction  test 

b 

$208  14 

96903 

Motor  nerve  conduction  test 

b 

$208  14 

95904 

Sense  nerve  conduction  test 

b 

$139  60 

95920 

Intraop  nerve  test  add-on 

b 

$782  92 

95921 

Autonomic  nerv  function  test 

b 

$208  14 

95922 

Autonomic  nerv  function  lest 

D 

$208  14 

95923 

Aulonomic  nerv  function  test 

b 

$139  60 

95925 

Somatosensory  testing 

b 

$782  92 

95926 

Somatosenscy  testing 

b 

$782  92 

95927 

Somatosensory  testing 

b 

$782  92 

95930 

Visual  evotied  potential  test 

b 

$208  14 

95933 

Biinn  reflex  tesi 

b 

$139  60 

95934 

H-reflex  test 

b 

$139  60 

95936 

H-reflex  test 

b 

$139  60 

95937 

Neuromuscular  lunction  test 

b 

$208  14 

95950 

Ambulatory  eeg  monilonnq 

b 

$879  80 

95951 

EEG  monitorinq/yideorecord 

b 

$3.063  61 

95953 

EEG  monitofinq/'computer 

b 

$3  063  61 

95954 

EEG  nrxjnilorinQ/qiving  drugs 

b 

$60224 

95955 

EEG  dunng  surqerv 

b 

$602  24 

95956 

Eeq  monitonng  caDleVradio 

b 

$602.24 

95957 

EEG  digital  analysis 

b 

$602  24 

95958 

EEG  monitonnq/function  test 

b 

$87980 

95961 

Electrode  stimulation   Drain 

b 

$782  92 

95962 

Electrode  stim  brain  add-on 

b 

$782  92 

95965 

Meg  spontaneous 

b 

$11,558  94 

95966 

Meg  evoked   single 

b 

$7,124  91 

95967 

Meg,  evoked  eacfi  addl 

b 

$4,534  03 

95970 

Analyze  -leurostim   no  prog 

$1,691  53 

95971 

Analyze  neurostim  simple 

$1,691  53 

95972 

Analyze  neurostim  complex 

$1,691  53 

95973 

Analyze  neurostim   comolex 

$1  691  53 

95974 

Cranial  neurostim  complex 

$1,691  53 

95975 

Cranial  neurostim.  complex 

$1,691  53 

95990 

Spin/brain  pump  refil  &  mam 

+ 

$557  74 

95999 

Neurokxncai  procedure 

$139  60 

96000 

Motion  analysis  video/3d 

$777  26 

96001 

Motion  test  w/ft  press  meas 

$777  26 

96002 

Dynamic  surface  emg 

$777  26 

96003 

Dynamic  fine  wire  en>g 

$777  26 

NOTES    CPT  Codes  and  descnpoons  only  Mpyngrt  2002  A-'iencan  Medical  Associatior    All  rights  resen/ed 
C  DT  -4  Code*  copyngnt  Am«ncan  Derrtai  Ajsocialion    Ail  ngnts  reserved 
'  See  enc  of  tatxe 
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OPT/ 

Status/ 

Multiple 

Surgery 

Reduction 

Charge 

HCPCS 

Description 

Usage 

Charge 

Method- 

Code 

Indicator ' 

AppSes 

ology 

96100 

Psychological  testing 

$61011 

96105 

Assessment  of  aphasia 

$61011 

96110 

Oevelopnwntal  test.  Jiin 

$61011 

96111 

Devalofinemal  test,  extend 

$610.11 

96115 

Netirobehavior  status  exam 

$610  11 

96117 

Neunopsych  test  battery 

$61011 

96150 

Assess  WWbehave.  ir)it 

$220  26 

96151 

Assess  hWWbehave,  sutiseq 

$220.26 

96152 

Intervene  hWi/behave.  indiv 

$220  26 

- 

96153 

Intervene  hHhft>ehave,  group 

$220  26 

96154 

Interv  htthftwhav,  fam  w/pl 

$220  26 

96155 

Interv  hMh/behav  fam  no  pt 

$220  26 

96520 

Port  pump  refW  &  main 

+ 

$55774 

96530 

Syst  pump  refill  &  main 

+ 

$557  74 

96567 

Photodynamic  tx.  skin 

•»■ 

$777  26 

96570 

Photodynamic  tx,  30min 

+ 

$1.295  44 

96571 

PtKModynafnic  tx,  addl  15  mtn 

+ 

$1.295  44 

96900 

UllrayiolelligM  therapy 

$10212 

96910 

Photochemottierapy  with  UV-B 

$10212 

96912 

Photochemotherapy  with  UV-A 

$10212 

96913 

Photochemotherapy.  UV-A  or  B 

$513.23 

96920 

Laser  tx.  skin  <  250  sq  cm 

+ 

$21164 

96921 

Laser  tx,  skin  250-500  sq  cm 

+ 

$21164 

96922 

Laser  tx.  skin  >  500  sq  cm 

+ 

$290  03 

Dermatotogical  procedure 

1 

♦ 

$177  67 

98925 

Osteopathic  manipulation 

$8901 

98926 

Osteopathic  manipttotion 

$8901 

98927 

Osteopathic  manipulation 

$8901 

98928 

Osteopathic  manipulation 

$8901 

98929 

Osteopathic  manipulation. 

$8901 

98940 

Chiropractic  manipulation 

$89.01 

98941 

Chiropractic  manipulation 

$8901 

98942 

Chiropractic  manipulation 

$8901 

^ 

99170 

Anogenital  exam,  chiU 

♦ 

$54  87 

99195 

Phlet>otomy 

$14401 

99201 

Office/outpatient  visit,  new 

a 

$95  20 

99202 

Office/outpatient  visit.  r>ew 

$95  20 

99203 

Oflioe/oulpMient  visit,  new 

$100.98 

99204 

OfRcatoulpatient  visit,  new 

$146  92 

99205 

Otiioe/outpatient  visit,  new 

$146.92 

99211 

Officetoutpatient  visit,  est 

$95  20 

99212 

Olfice/outpatient  visit,  est 

$95.20 

99213 

Office/outpatienI  visit,  est 

a 

$100  98 

99214 

Office/outpatient  visit,  est 

a 

$146  92 

99215 

Offioetoutpatient  visit,  est 

a 

$146  92 

99241 

Office  consultation 

$96.20 

99242 

Office  consuNation 

$95  20 

99243 

Office  consultation 

$100.98 

99244 

Office  consultation 

. 

$146  92 

99245 

Office  consultation 

$146  92 

99271 

Confirmatory  cortsultation 

$95.20 

99272 

CortfirmatorY  consultation 

$95  20 

99273 

Confirmatory  consultation 

$100  96 

99274 

Confirmatory  consultation 

$146  92 

99275 

Confirmatory  consultation 

$146  92 

99281 

Emergency  dept  visit 

$226  53 

99282 

Emergency  dept  visit 

$226  63 

99283 

Emergency  dept  visit 

$413  97 

99284 

Emergency  dept  visit 

$791.46 

99285 

Emergency  dept  visit 

$791  46 

99291 

Critical  care,  first  hour 

$2,691  80 

99431 

Initial  care,  normal  neM»rn 

$95  20 

99440 

Mewtwm  resuscitation 

$1.227  40 

A9507 

Indium/111  capromab  pendetid 

$4,443  56 

A9S08 

lobenguane  sulfate  1-131 

$947  16 

A9511 

Technetkjm  TC  99m  depreotide          ' 

$1,513  47 

NOTES    CPT  Codes  and  descrvbons  only  copynght  2002  American  Medical  Associahon   AH  righte  reserved   Applicabte  FARS/DFARS  apply 
CDT-4  Codes  copyright /American  [)en»al  Associabon   All  ngWs  reserved 
'  See  end  of  table. 


VaAaral    Dimirfoi- /  Vnl      KH      Mr>      1  Q1   /  Thiircflav      f^z-triKor    9      900"*  /  Mntiroc 


>;rq7?; 


56974 


Federal  Register/ Vol.  68,  No.  191 /Thursday,  October  2.  2003/Notices 


TABLE  F.  —  OUTPATIENT  FACILITY  NATIONWIDE  CHARGES  BY  CPT/HCPCS  CODE 

PAGE  73  OF  78 


CPT- 
HCPCS 

Description 

Status/ 
Usage 

Multiple 

Surgery 

Reduction 

1 

Charge 

Charge 
Method- 

Code 

Indicator  ' 

Applies 

ology 

A9518 

i-131  sodium  iodide  solulon 

$253  99 

A9521 

Technetiumtc  99m  exametajine 

$1  199  27 

A9600 

Strontium -89  chloride 

$2.429  94 

A9605 

Sarnarium  sm153  lexidronamm 

$3,951  30 

A9700 

Echocardioqraphv  Contrasl 

$615  33 

C1010 

Blood  L'R  Cmv-Neq 

$631  05 

Cion 

=»1atelets  HLA-m,  L^R   unil 

$2,569  66 

C1012 

Platelet  Cone  Ui^,  irrad 

$617  97 

C1013 

Ptateiet  Cone  UR   Umt 

$256  61 

C1014 

Platelet  Aph/Pher  L/R  umt 

$2,11836 

C1015 

Pit,  Dher  L/R  CMV   .rrad 

$2  326  32 

C1016 

Blood  L-'R  Fro/.TDegtyA/Vashed 

$1  563  25 

C'017 

Pit.  Aph/Pher  L/R  Cmv-Neq 

, 

$2,037  18 

C1018 

Blood  L/R  Irradiated 

$686  04 

CI  020 

Rbc  Frz/Deo/Wsh,  L/R.  I.Tad 

$1  578  56 

C1021 

Rtic,  L/R.  Cmv  Neq   Irrad 

$944  77 

C1022 

Plasma,  frz  within  24  hour 

$492  28 

C108S 

Lase»  Ootic  Tr  Svs 

-t- 

$9,694  54 

C1091 

IN1 1 1  oiryquinoline  pert  5mCi 

$1.272  56 

C1092 

IN  1 1 1  pentetate  per  0  5  mCi 

$1.199  27 

C1096 

Tc  99M  Exametazime  Per  Dose 

$1  199  27 

Clt22 

Tc  99M  ARCITUMOMAB  PER  VIAL 

$3,100.28 

C1167 

Epirubtcin  HcJ  2  Mq 

$89  01 

Cn78 

Busutfan  Iv  6  Mq 

$130  93 

CI  207 

Octreotide  Acetate  Depot  1  Mq 

$384  92 

CI  300 

Hypertiaric  Oicvqen 

$874  58 

C1305 

Apliqraf 

$3,527  09 

Cl34a 

1-131  sol  pet  1-6  mCi 

$253  99 

C1716 

Brachvtx  seed  Gotd  1 98 

$117  82 

C1718 

Brachytx  seed  lodme  125 

• 

$162  36 

C1719 

BrachytK  seed  Non-HDR  Ir  192 

$141  39 

CI  720 

Brachvtx  seed  Palladium  103 

$227  81 

C1774 

Darbepoetri  alfa  non-esrd 

$12  28 

C1775 

FDG  per  dose  i4-40  mCi/mt) 

$2,034  56 

C2616 

Brachy1»  seed  Yttnum-9G 

$23  253  60 

C8900 

MRA  */cont  abd 

$2.022  87 

C8901 

MRA  w/o  cont  atx) 

$1975  57 

C89C2 

MFIA  */o  foi  w/cont  atxj 

$2.849  72 

C8903 

MRI  *ilcor\{   breast    uni 

$2,02287 

C8904 

MRI  wio  com  breast,  uni 

$1,975.57 

C8905 

MRl  w/o  fo(  w/cont  brst   un 

$2,849  72 

C8906 

MRI  w/cont  breast,   b< 

$2,022  87 

C8907 

MRI  w/o  cont  t>reast,  tn 

$1.975  57 

C89C8 

MRI  w/o  fol  w^cont  breast 

$2,849  72 

C8909 

MFIA  «/cont  chest 

$2,022  87 

C8910 

MRA  w/o  cont  criest 

$1  975  57 

C8911 

MRA  w/o  fcx  w/cont  chest 

$2,84972 

C8912 

MRA  *»/CGn1  Iwt  e<t 

$2,022  87 

CS913 

MRA  w/o  cont  Nvr  eirt 

$1.975  57 

C8914 

MRA  w/o  fol  w/cont.  Iwt  ert 

$2,849  72 

C9000 

Na  chromateCr5i    per  0  25mC, 

$460  50 

C9003 

Palivizumab  per  50  mq 

$2,314  74 

C9009 

Bacloten  Refill  Kit  2000mcg 

$196  38 

C901G 

Baclofen  Refill  Kit -4000rTKq 

$24875 

C9019 

Caspofunqin  acetate  5  mq 

$160  66 

C9020 

Sirolimus  tablet   1  mq 

$1423 

C9105 

Hep  B  imm  qtob  per  1  mt 

$370.31 

C9108 

Thyrotropin  arta   1  1  m.q 

$1.856  67 

C9109 

Tirofiban  hcl  6  25  mq 

$536  85 

C91'0 

Alemfu'Ziimab,  per  lOmq/ml 

$2  401  47 

C9in 

ini  bivalirudin  250mq  vial 

$1.868  73 

C9V2 

Perflutren  lipid  m.cro   2mi 

$696  17 

C9113 

ini  pantoprazole  sodmm   via 

$107  10 

C9114 

Nesintide  per  1  5  mq  vial 

$678  32 

C9n5 

ini   zotedronic  acid  2  rnq 

$955  43 

C9116 

Ertaoenem  sodiunn  per  1  qm 

$212  85 

NOTES    CPT  Codes  and  descriptions  or,ly  copYngm  2002  Ar-ietican  Medical  Associatior    AK  nghts  reserved    Applicable  FARS/DFARS  apply 
COT-4  Codes  cooyr^M  A.-rencan  Denial  Asiooation    All  .-ignts  leserveJ 
'  See  end  of  taoie 
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CPT/ 

Status/ 

Multiple 

Surgery 

Reduction 

Charge 

i     HCPCS 

Oescription 

Usage 

Charge 

Method- 

Code 

Indicator ' 

Applies 

ology 

C9119 

Injection,  peflfilqrastim 

$13.184  84 

C9120 

Injection,  fulvestrant 

$822  82 

09121 

Injection,  argatrotian 

$66  94 

09200 

Creel,  per  36  cm2 

$5,332  88 

09201 

OefiDagraft,  per  37  5  sq  cm 

$2,713  30 

09503 

Fresh  frozen  plasma,  ea  unit 

$361  36 

O9701 

Stretta  System 

♦■ 

$9,694  54 

O9703 

Bard  Endoscopic  Suturing  Svs 

+ 

$8.420  35 

09708 

Preview  Tx  Planning  Software 

+ 

$3,238  60 

09711 

HELP  Apheresis  System 

+ 

$7,124  91 

D0150 

Oomprehensve  oral  evaluation 

; 

$1,290.91 

00240 

Intraoral  occlusal  film 

$1,290  91 

O0250 

Extraoral  first  film 

$1,290  91 

00260 

Extraoral  ea  additiortal  film 

$1,290  91 

DO270 

Dental  bitewing  single  film 

$1.290  91 

00272 

Dental  bitewings  two  films 

$1,290  91 

D0274 

Dental  bitewings  four  films 

$1.290  91 

D0277 

Vert  bitevwngs-sev  to  eight 

$1,290  91 

00460 

Pulp  vitality  lest 

$1,290  91 

~~ 

00472 

Gross  exam,  prep  &  report 

$1,290  91 

00473 

Micro  exam,  prep  &  report 

$1,29091 

00474 

Micro  w  exam  of  s«jrg  margins 

$1,290  91 

D0480 

Oytopath  smear  prep  &  report 

$1,290  91 

00502 

Other  oral  pathology  procedu 

$1,290  91 

D0999 

Unspecified  diagnostic  proce 

$1.290  91 

D1510 

Space  maintainer  fxd  unilat 

$1  290  91 

01516 

Fixed  tMlat  space  maintainer 

$1,290  91 

01 520 

Remove  unilat  space  maintain 

$1,290  91 

01525 

Remove  bilat  space  maintain 

$1,29091 

01550 

Recement  space  maintainer 

$1.290  91 

02970 

Temporary-  fractured  tooth 

— 

$1.290  91 

— — 

02999 

Dental  unspec  restorative  pr 

$1,290  91 

03460 

Endodontic  endosseous  implan 

$1,290  91 

03999 

Endodontic  procedure 

$1,290.91 

04260 

Osseous  surgery  per  quadrant 

$1,290  91 

04263 

Bone  replce  graft  first  site 

$1,290.91 

' 

04264 

Bone  replce  graft  each  add 

$1.290  91 

04268 

Surgical  revision  procedure 

$1,290  91 

D4270 

Pedicle  soft  tissue  graft  pr 

$1,290  91 

D4271 

Free  soft  tissue  graft  proc 

$1,290.91 

D4273 

Sut>epithelial  tissue  graft 

$1,290  91 

04355 

Full  mouth  debridement 

$1,290.91 

04381 

Localized  chemo  delivery 

$1.290  91 

05911 

Facial  moulage  sectional 

$1.290  91 

0591 2 

Facial  moulage  complete 

$1.290  91 

05983 

Radiation  applicator 

$1.290  91 

05984 

Radiation  shield 

$1.29091 

D5985 

Radiation  cone  locator 

$1,290  91 

05987 

Commissure  splint 

$1,290.91 

06920 

Dental  connector  bar 

$1.290  91 

07111 

Coronal  remnants  deciduous  t 

$1.290  91 

- 

07140 

Extraction  erupted  tooth/exr 

$1.290  91 

07210 

Rem  imp  tooth  w  mucoper  flp 

$1.290  91 

07220 

Impact  tooth  remov  soft  tiss 

$1,290  91 

07230 

Impact  tooth  remov  part  bony 

$1,29091 

07240 

Impact  tooth  remov  comp  bony 

.. 

, 

$1,290.91 

07241 

Impact  torth  rem  bony  w/comp 

$1,290  91 

07250 

Tooth  root  removal 

$1,290.91 

07260 

Oral  antral  fistula  closure 

$1.29091 

07261 

Primary  closure  sinus  pert 

$1,290  91 

07291 

Transseptai  frtjerotomy 

$1,29091 

07940 

Reshaping  tx>ne  orthognathic 

$1,290  91 

09630 

Other  drugs/medicaments 

$1,290  91 

09930 

Treatment  of  complications 

$1,290  91 

09940 

Dental  occlusal  guard 

$1,290.91 

D9950 

Occlusion  analysis 

$1.290  91 

NOTES:  CPT  Codes  and  descriptions  only  copyiigM  2002  American  Medical  Assocation    All  nghts  reserved    Applicable  FARSrtifARS  apply 
CDT-4  Codes  copyright  American  Dental  Association   All  nghts  reserved 
'  See  end  of  table 
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D9951 

Limited  occlusal  adiustment 

$1  290  91 

D9952 

Complete  occlusal  adtustmeni 

>■ 

J1,290  91 

G0008 

Admin  influenza  virus  vac 

$12  45 

SAF 

G0009 

Admin  Dneurr>ococcal  vaccine 

$15  56 

SAP 

GOO10 

Admm  hepattis  b  vacone 

$45  93 

GOC30 

PET  imaqina  orev  PET  sinqte 

c 

$5  066  66 

G0031 

PET  imaqinq  prev  PET  muttple 

c 

$5  066  66 

G0032 

PET  follow  SPECT  78464  sinql 

c 

$5.066  66 

GO033 

PET  follow  SPECT  79454  mult 

c 

$5,066  66 

G0034 

PET  follow  SPECT  76865  sinq! 

c 

$5,066.66 

G0035 

PET  follow  SPECT  78465  mult 

c 

$5.066  66 

GOO  36 

PET  follow  cofnry  anqio  sinq 

c 

$5.066  66 

G0037 

PET  follow  cornry  ancjKD  mutt 

c 

$5  066  66 

G0038 

PET  follow  myocard  perf  s^nq 

r 

$5,066  66 

G0039 

PET  follow  mvocard  pert  mult 

c 

$5,066  66 

G0040 

PET  follow  stress  echo  stnql 

c 

$5  066  66 

G0041 

PET  follow  stress  echo  mull 

c 

$5  066  66 

G0042 

PET  follow  ventnculogm  smq 

r 

$5.066  66 

G0043 

PET  follow  ventnculoqm  muif 

C 

$5,066  66 

G0044 

PET  followirKj  rest  ECG  smqi 

C 

$5,066  66 

G0045 

PET  followinq  rest  ECG  mult 

c 

$5.066  66 

G0046 

PET  follow  stress  ECG  smqi 

c 

$5  066  66 

G004  7 

PET  follow  stress  ECG  mu!f 

c 

$5  066  66 

G0101 

CA  screen  pelviobreast  exam 

$95  20 

G0i'34 

CA  screen  flexi  siqmoidscooe 

$627  05 

G0105 

Colorectal  scrn   hi  risK  md 

+ 

$1  904  70 

G0106 

Colon  CA  screen  barium  enema 

b 

$684  54 

GO*  17 

Glaucoma  scrn  hqh  nsk  dtrec 

$199  00 

GC118 

Glaucoma  scm  hqh  osK  direc 

$199  00 

GO  120 

Colon  ca  scrn   bafium  enema 

b 

$684  54 

GC121 

Color  ca  scm  not  hi  rsk  md 

+ 

$1  904  70 

G0125 

PET  ;maqe  pulmonary  nodule 

b 

$7  124  91 

G0127 

Trim  nail(si 

+ 

$169  82 

Gone 

Sinqle  enerqy  n-ra/  study 

c 

$217  31 

G0166 

ExtrnI  counterpulse   per  tx 

+ 

$599  52 

G0 168 

Wound  closure  by  adfiesive 

$175  05 

G0173 

Stereo  radoisurqen^  complele 

$22  165  41 

G0 175 

OPPS  Service  sched  team  corf 

$146  92 

GO '66 

Dstr*  eye  lesn  fdr  vssi  tech 

+ 

$1  345  55 

G0204 

Diaqnostic  mammography  diqitai 

b 

$249  15 

G0206 

Diaqnostic  mammoqraphy  digital 

b 

$249  15 

Ga210 

PET  ,mq  vvhoietX)dy  dxlunq 

c 

$7  124  91 

00211 

PET  'rrHj  wholbodv  nit  lunq 

c 

$7.124  91 

G0212 

PET  imq  wfioietxxl  lestaq  lung 

c 

$7,124  91 

G0213 

PET  imq  whoJbody  dx 

c 

$7  124  91 

G0214 

PET  imq  whoiebod  init 

c 

$7,124  91 

G0215 

PETmq  yvhoietjod  'estaq 

c 

$7  124  91 

G0215 

PET  imq  wticxebod  dx  melanoma 

c 

$7  124  91 

G0217 

PET  imq  ivnoietx>d  mit  meian 

c 

$7  124  91 

G0218 

PET  imq  wnole!x>d  restaq  mela 

c 

$7  124  91 

G0220 

PET  imq  Ar^olebod  dx  lymphoma 

c 

$7  124  91 

G022-! 

PET  imaq  wholbod  mrt  ■ympho 

c 

$7  124  91 

G0222 

PET  imaq  yyfioitxid  resta  lymph 

c 

$7  124  91 

G0223 

PET  imaq  nvholbod  req  ax  head 

c 

$7  124  91 

G0224 

PET  imaq  whoibod  req  'Pi  hea 

c 

$7  124  91 

G0225 

PET  wfKil  reslaq  f\eadneckoniy 

c 

$7  124  91 

G0226 

PE'^  mq  wtiolbodv  3x  esophagi 

c 

$7  124  91 

G0227 

PET  imq  wnolbod  im  esophaoe 

c 

$7  124  91 

G0228 

PET  imq  vvtioltxjd  festq  esopha 

c 

$7  124  91 

GC229 

PET  imq  metatXJioc  brain  pres 

c 

$7  124  91 

GC230 

PET  .myocard  viability  post 

c 

$7  124  91 

G023' 

PPT  vVhBD  coiorec   qamma  cam 

c 

$7  124  91 

G0232 

PET  whbd  lymphoma    qamma  cam 

c 

$7  124  91 

G0233 

PET  whtxj  melanoma   qamma  cam 

c 

$7  124  91 

G0234 

PET  yVhBD  pulm  nod  gamma  cam 

c 

$7  124  91 

G0236 

Diqitai  film  convert  diag  ma 

b 

$129  26 

►40TES    CP"'  Cooes  aro  devrnptior.s  om,  copyigr,!  2002  A.-nef  car  M«a  ca:  Assocu'ior    Aii  ngnts  reserved    Appticable  FARS/DFARS  apply 
CCr-A  Cooes  copyiqrt  Ame"ca.'~  Dental  Association    AH  r.qhts  'eserved 
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G0237 

Therapeutic  procd  strg  endur 

$129  26 

G0238 

0th  reap  proc,  ndiv 

$129  26 

G0239 

Oth  respproc,  oroup 

$129.26 

- — 

G0242 

Muttisource  photon  ster  plan 

$7,12491 

^ 

G0243 

MuMsour  photon  stero  treat 

$22.16541 

G0244 

Obsefv  care  t>y  facilltv  topt 

$1,950  76 

G0245 

Mtial  foot  exam  pt  lops 
Folovnip  eval  of  foot  pt  lop 

$95  20 

G0246 

$95.20 

G0247 

Routine  fbotcare  pt  w  lops 

♦ 

$169  82 

G0248 

Oenwnstrate  use  home  inr  mon 

$777.26 

G0249 

Provide  lest  materiai.equipm 

$777.26 

. 

G0251 

Linear  ace  l>ased  stero  radio 

$5,82947 

G0252 

PET  imaging  initiatdx 

c 

$7,124  91 

G0253 

PET  image  bnX  dection  recur 

c 

$7,124.91 

.      G0254 

PET  image  brst  eval  to  tx 

c 

$7,124.91 

R0256 

Prostate  brachy  w  palladium 

♦ 

$22.82513 

G0257 

Unsehed  dialysis  ESRO  pt  hos 

$1.306  63 

G0258 

IV  Infusion  during  obs  stay 

$175  05 

G0260 

Ini  for  sacroiliac  it  anesth 

+ 

$546  05 

G0261 

Prostate  brachy  w  ndine  see 

♦ 

$21.57613 

60262 

Sm  intestinal  image  capsule 

b 

$3,238.60 

G0264 

Assmt  otr  CHF.  CP,  asthma 

$95.20 

, 

G0268 

Removal  of  impacted  wax  md 

$17505 

G0272 

Nasotaro  gastric  tube  pi  MD 

$373.71 

G0273 

Pretx  planning.  non-Hodgkins 

b 

$14,249.82 

G0274 

Radiopharm  tx.  non-Hodgkins 

b 

$40,000  00 

" 

G0288 

Reoon.  CTA  for  surg  plan 

+ 

$3.238  60 

G0292 

Adm  exp  dnjgs.dinical  trial 

$777  26 

G0293 

Non-cov  sura  procclin  trial 

$2,143  56 

" 

G0294 
J0130 
J0151 

Non-cov  proc.  clinical  trial 
Abciximab  miedion 
Adenosine  infection 

$388  63 

$1,433  78 

$783  60 

J0207 

$1,10381 

J0287 
J0585 

Amphcrtenan  b  lipid  complex 
Botulinum  foxin  a  per  unit 

$102.08 
$995 

J0S87 

Botulinum  toxin  type  B 

$41  29 

-'^-               ^ 

" 

.10637 
J0850 

Cytomegatovirus  imm  IV  /vial 

$160.66 
$1,160  79 

. 

J1190 
J 1327 
J1440 
J1441 
J1563 
J1564 

Dexrazoxane  HCI  injection 
Eptifibatide  injection 
Filgrastim  300  meg  iniection 
Filgrastim  480  meg  iniection 
IV  immune  globulin 
Immune  gtobulin  10  mg 

- 

$553  09 
$35.61 
$515  12 
$790  48 
$17951 
$2  38 

J1565 

RSV-ivig 

_ 

$14481 

J1745 
J 1825 

Infliximab  imection 
Interferon  beta-la 

$180  40 
$683  64 

' 

J1830 

lntefieronbeta-1b/.25MG 

$486  63 

J 1950 

LeupioHde  acetate  /3.7S  MG 

$930  54 

- 

J2324 

NesiritkJe 

$678  32 

J2352 

Octreotide  acetate  injection 

$310.98 

J2355 

Oprelvekin  injection 

$669  41 

J2430 

Pamidronate  disodium  /30  MG 

$799  96 

J2788 

Rho  d  immune  gtobulin  50  meg 

$11  86 

J2792 

Rho(0)  immune  globulin  h,  sd 

$5461 

J2941 

Somatropin  injection 

$175  65 

J2993 

Reteplase  injection 

$3,100.16 

J3100 

Tenecteplase  injection 

$6,760  57 

J3240 

Thyrotropin  injection 

$1,858  67 

J3245 

Tirofiban  hydrochloride 

$1,210  62 

J3305 

Inj  trimetrexate  glucoronale 

$320.46 

J3395 

Verteporfin  injection 

$4,047  31 

J3487 

Zoledronic  acid 

$955  43 
$0  79 
$7  13 
$475 

J7190 

Factor  viii 

J7191 

Factor  VIII  (porcine) 

J7192 

Factor  viii  recombinant 

►40TES    CPT  Codes  and  de»cnp»«x»  only  copyngM  2002  Amencan  Medical  Assoaatk)n    All  ngMs  reserved    Applicable  FARS/DFARS  a 
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J7193 

Faclof  IX  nor»-recornb*nanl 

$2  38 

J7194 

Factcx  (Jt  complex 

$2  14 

J7195 

Factor  IX  recombinant 

$4  75 

J7197 

Antilfiromtyn  m  iniectior 

$475 

J7198 

Ant-inhitsttor 

$1  88 

J7320 

Hvtan  G-F  20  miectioo 

$57921 

J  7  330 

Cultured  chorxlrocvtes  implnt 

$22.78167 

J7502 

Cydosponne  oral  100  mg 

$«53 

J7504 

Lvmphocvte  immune  atotxjlin 

$818  95 

J7505 

Monoctonat  anbtxxiies 

$1.704  38 

J7507 

Tacroiimus  oral  per  1  MG 

$4  77 

J7511 

Antithymocyte  qlobutn  rabbit 

,- 

$64568 

J7513 

0acii2umat)  parenteral 

$1.077  70 

J7517 

^4ycop^enolate  mofetil  oral 

$3  51 

J  7520 

Sirofcmus,  ofai 

$14  23 

J3520 

Capecitabine,  oral,  150  nxj 

$7  13 

J8560 

Etoooside  oral  50  MG 

$135  30 

J8700 

TernozoJmide 

$1423 

J9001 

Doxoojbtcin  hcl  liposome  inj 

$1.075  32 

J9O10 

Afemtuzumat)  miection 

$2  401  47 

J9015 

Atdesleokin/singie  use  vial 

„ 

$1  785  10 

J9017 

Arsen«c  tnoxide 

$147  27 

J9040 

Bleomvcw  sulfate  iniection 

$780  98 

J9045 

Cartxjplatin  mieclKxi 

$365  56 

J9O50 

Carmus  biscM  nitro  ini 

$375  07 

J9060 

Cisplatin  10  MG  miection 

$104  44 

J9065 

Ini  cladnbme  per  1  MG 

$194.66 

J9150 

Daunorubicir 

$474  75 

J9151 

Daunorul>cin  citrate  fiposom 

$712  14 

J9160 

Oeniteutiin  dittitox,  300  mcq 

$2,971  99 

J9165 

Dlet^v^stllbest^o^  miection 

$496  11 

J9170 

Docetaxei 

$954  28 

J9185 

Fludarabine  ptiosphate  mi 

$80471 

J9200 

FloxurKjine  miection 

$543  59 

J9201 

Gerrx:itabine  HCI 

$31808 

J9202 

Goserelin  acetate  implant 

$1.362  56 

J9206 

I'lootecan  miection 

$429  65 

J9208 

ilosfomide  miection 

$470  02 

J9209 

Mesna  miection 

$123  45 

J92lt 

idarutxcin  nci  miection 

$1,191  64 

J9216 

Interferon  cjamma  1  b  mi 

$745  38 

J9217 

LeuproNbe  acetate  suspnsion 

$1,609  42 

J9218 

Leuprdide  acetate  miecilon 

$189  91 

J9219 

Leuprolide  acetate  implant 

$22  005  69 

J9245 

Ini  meipnaian  hyurochi  50  MG 

$1,11094 

J9265 

Paclitaxel  miection 

$567  33 

J9266 

Peqaspafqaseismql  dose  «ial 

$2  157  77 

-      J9268 

Pentostatin  miection 

$4,871  03 

J928C 

Mrlomvcin  5  MG  mi 

$277  74 

J9293 

Mitoxantrcn.e  hvdrochi  /  5  MG 

$716  89 

J9310 

Rituximab  cancer  treatment 

$1.345  95 

J9350 

Topolecan 

$1.889  54 

J9355 

Trastuzumab 

$154  29 

J9357 

Valrubicm   200  mq 

$873  55 

J9390 

Vmorelbine  tartrate/10  mq 

$263  50 

J9600 

Porfimer  sodium 

$7  254  31 

M0064 

Visit  for  druq  monitormq 

$120  03 

P9010 

Whole  Wood  for  trarsfusioo 

$455  61 

P9012 

Qrvopreopitate  eacn  unit 

$151  87 

P9CA6 

RBC  leukocytes  reduced 

$617  97 

P90!7 

One  donof  fresh  frozn  plasma 

$49228 

P9019 

Platelets  eacn  unit 

$214.73 

P9020 

Plaelet  nch  plasma  urxt 

$277  56 

P9021 

Red  l)iCKXl  ceHs  unit 

$447  75 

P9022 

Wasned  red  bkxxJ  cells  unit 

$832  67 

P9023 

Frozen  plasma   pooled   sd 

• 

$644  16 

NOTES    CPT  Codes  and  descntxiors  onfy  :opy'igM  ?002  Anencso  Medical  As&ociatior    All  rights  reserved    AppUcat>le  FARS/OFARS  apply 
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P9031 

Platelets  leukocytes  reduced 

$256  61 

P9032 

Platelets,  irradiated 

$387  54 

P9033 

Platelets  leutoreduced  irrad 

$61797 

P9034 

Platelets,  pheresis 

$2,118  36 

P9035 

Platelet  pheres  leukoreduced 

$2,11836 

P9038 

Platelet  pheresis  irradiated 

$2,299  04 

P9037 

Plate  pheres  leukoredu  irrad 

$2,105  25 

P9038 

RBC  irradiated 

$562  98 

P9039 

RBC  deglycerollzed 

$950  52 

P9040 

RBC  leukorediKed  irradiated 

$950  52 

P9041 

Allximin  (hufnan).5%,  50ml 

$269  69 

P9043 

Plasma  protein  fract.5%,50ml 

- 

$481  80 

P9044 

Crvopracipitatereducedplasina 

$193  76 

P9045 

Altxjmin  (human),  S%.  250  ml 

$1.343  28 

P9046 

Altxjmin  (human),  25%.  20  ml 

$290  66 

P9047 

Albumin  (human).  25%.  50ml 

$725  31 

P9048 

Ptasmaprotein  Iract5%.250ml 

$2,409  00 

P9050 

Granulocvtes,  pheresis  unit 

$6,470  26 

Q0035 

Cardiokymography 

b 

$543  02 

CXWSI 

Infusion  ther  other  than  che 

+ 

$734.50 

00083 

Chemo  by  other  than  infusion 

d 

$18991 

Q0084 

Chemoiherapy  by  infusion 

d 

$883  06 

Q0085 

Chemo  by  both  infusion  and  o 

d 

$1.343  57 

Q0091 

Obtainina  screen  pap  smear 

♦ 

$54  87 

Q0136 

Non  esrd  epoetin  alpha  in| 

$57  80 

Q0187 

Factor  viia  recombinant 

$5,091  79 

Q2005 

Corticorelin  ovirte  triflutat 

$56260 

Q2006 

Digoxin  immune  fab  (ovine) 

$1,22013 

Q2011 

Hemin,  per  1  mg 

$2  38 

Q2017 

Teniposide.  50  mg 

$479.50 

Q2019 

Basiliximab 

$3,27346 

Q2022 

VonWiOebrandFactrCmplxperlU 

$475 

Q3003 

Technetium  tc99m  bicisate 

$949  52 

Q3008 

Indium  1 1 1-in  pentetieotide 

$2,012.99 

Q3011 

Chromic  phosphate  p32 

$389  30 

Q3021 

Ped  hepatitis  b  vaccine  inj 

$45  93 

Q3022 

Hepatitis  b  vaccine  aduK  ds 

$164  90 

Q3023 

Iniection  hepatitis  Bvaccine 

$164  90 

Q3025 

IM  inj  interferon  beta  1 -a 

$227  88 

Key  to  SUtus/Usage  Indicators: 

a    Cannot  be  baled  by  VA  non-provider-based  cltnlcs,  because  the  charge  is  included  in  the  associated  professional 

charge. 

b   Cannot  be  billed  by  VA  non-provJder-lased  clinics,  because  a  technical  component  charge  from  the  protessional 

ctiarge  tat>le  applies. 

c    Can  be  billed  by  VA  non-provider-based  clinics 

d    Cannot  be  billed  by  VA  non-providef-based  clinics,  tiecause  a  different  code  is  used  for  professional  billing 

e    Cannot  be  billed  by  VA  non-provider-based  dinics,  because  a  stand-alone  charge  from  the  professional  charge  table 

applies 

f   Can  be  billed  for  patients  who  are  subsequently  admitted  to  tt>e  hospital 

All  other  procedures.  Cannot  be  bHIed  by  VA  non-provtder-based  clinics,  because  the  service  is  generally  considered 

facility  only,  or  else  tfie  facility  charge  is  included  tn  the  professional  non-facility  practice  expense  units 


Charge  Methodology; 

No  entry:  Charge  derived  using  the  methodology  based  on  Medicare  Ambulatory  Payment  Classifications 

All  other  entries:  See  Supplementary  Table  1 ,  Reasonable  Charges  Data  Sources  -  V2  0 


NOTES    CPT  Codes  and  descriptions  only  copynflM  2002  Atnencan  Medical  Association    All  rights  reserved    Appiicabte  FARS/DFARS  apply 
CDT-4  Codes  copyrighf  Amencan  Dental  Association   All  nghts  reserved. 
'  See  end  of  tatite 
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CPT 
Code 


00100 

00102 

00103 

00104 

00120 

00124 

00126 

00140 

00142 

00144 

00145 

00147 

00148 

00160 

00162 

00164 

00170 

00172 

00174 

00176 

00190 

00192 

00210 

00212 

00214 

00215 

00216 

00218 

00220 

00222 

00300 

00320 

00322 

00326 

00350 

00352 

00400 

00402 

00404 

00406 

00410 

00450 

00452 

00454 

00470 

00472 

00474 

00500 

00520 

00522 

00524 

00528 

00530 

00532 

00534 

00537 

00539 

00540 

00541 

00542 

00544 

00546 

00548 

00550 

00560 

00562 

00563 

00566 

00580 

00600 

00604 


CPT  Code  Description 


Anes-Proc  Salivarv  Glands  Ind  Bx 
Anes-Proc  Plastic  Repair  Cleft  Lip 
Anes-Reconstructive  Proc  Eyelid 
Anes-Eiectroculvulsive  Therapy 
Anes-Ext  Midilnnr  Ear  W/Bx;  Nos 
Anes-Ext  Mid&lnnr  Ear  W/Bx.  Otscpy 
Anes-Ext  MidSlnnr  Ear  W/Bx:  Tympnol 
Anesthesia  Procedures  On  Eye:  Nos 
Anesthesia  Proc  Eye:  Lens  Surgery 
Anes-Proc  Eye;  Corneal  Transplant 
Anes-Proc  Eye:  Vitreorefinal  Surg 
Anesthesia  Proc  Eye:  Iridectomy 
Anesthesia  Proc  Eye;  Ophthalrnoscopy 
Anes-Proc  NoseAAccess  Sinus<»s  Nos 
Anes-Nse&Acss  Sinuses;  RadI  Surg 
Anes-Nse&Acss  Sinuses:  Bx  Sfi  Tiss 
Anes-lntraoral  Including  Bx:  Nos 
Anevlntraorl  W/Bx;  Repr  CIt  Palate 
Anes-lntraoral  W/Bx;  Exc  Tunrxjr 
Anes-lntraort  Ind  Bx:  RadI  Surgery 
Anes-Proc  Facial  Bones/Skull;  Nos 
Anes-Proc  Fee  Bns/Skull;  RadI  Surg 
Anes-lntracran:  Nos 
Anes-lntracran,  Sut>dural  Taps 
Anes-Cran;  Burr  Holes-Ventncgroh 
Anes-lntracran;Elev  Ski  Fx-Xtradurl 
Anes-lntracran.  Vascular  Procedures 
Anes-lntracran.  Proc  Sitting  Pstn 
/^es-lntracran:Cerebrosp  Fl  Shnting 
Anes-lntracran:Elec-Coaq  Cran  Nerv 
Anes-ln1eg-Musc&Nerv-Head-Taink:Nos 
Anes-Esoph  Thyrd  Trach€a:Nos  1  Yr/> 
Anes-Esoph  Thyroid  Trach;Bx  Thyroid 
/\nes-Larvnx&Trach  Chid  <  1  Yr  Age 
Anes-Proc  Major  Vessels  Neck;  Nos 
/iines-Proc  ^Aai  Ves  Neck;  Simple  Lig 
/\nes-lnteg  Extrem  Tmk  Penn;  Nos 
Anes-lnteg  Extrem  Trnk:  Brst  Recon  . 
Anes-lnteg  Trunk:  RadI  Breast  Proc 
Anes-lnteg;  RadI  Brst  W/Node  Dissect 
Anes-lnteg  Extrm  Tmk:Convn  Arryth 
Anes-Proc  Clavicle&Scapula:  Nos 
Anes-Proc  Clav&Scapula:  RadI  Surg 
Anes-Proc  Clav&Scaputa.  Bx  Clav 
Anes-Partial  Rib  Resection.  Nos 
Anes-Part  Rib  Res:  Thoracoplasty 
Anes-Part  Rib  Resection.  RadI  Proc 
Anes-On  Esophagus 
Anes-Ck>sed  Chest:  Nos 
Anes-Closed  Chest:  Needle  Bx  Pleura 
Anes-Ciosed  Chest:  Pneumocentesis 
Anes-Ck)sed  Chesl:  Mediastinoscopy 
Anes-Perm  Tms  Pacemkr  Insertion 
Anes-Access  Cntrl  Venous  Circ 
/Vnes-Tms  Insrt/RepI  Pacing  Defib 
Anes-Card  Eps  Ind  Radiofreg  AWat 
Anes-Tracheobronchial  Reconstruct 
Anes-Thoracot :  Nos 
Anes-Thoracot:  Util  1  Lung  Vent 
Anes-Thoracot ,  Decorticatwn 
Anes-Thoracot ,  Pleurectomy 
Anes-Thoracot  Lungs:Thoracoolasty 
Anes-Thoracot  Lungs:lntrattK)r  Trach 
Anesthesia  For  Sternal  Debridement 
Anes-Hrt  Pericard  Sac;  W/O  Oxygntr 
Anes-Hrt  Pericard  Sac:  W/Oxygntr 
Anes-Hrt  Pericard  Sac:Oxygntr8iArTst 
/iines-Direct  Cabg  W/O  Pump  Oxygenatr 
Anes-Hrt  Tplnt/Hrt/Lung  Tptnt 
Anesthesia  Proc  C-SpmeSiCord:  Nos 
Anes-Cerv  Spine&Cord:  Pt  Sit  Pstn 


Base 
Units 


50 
60 
50 
40 
50 
4.0 
40 
50 
40 
60 
60 
40  • 
40 
50 
70 
40 
50 
60 
60 
70 
60 
70 
11  0 
50 
90 
90 
15.0 
130 
100 
60 
50 
60 
30 
70 
100 
50 
30 
50 
50 
13.0 
40 
50 
60 
30 
60 
100 
130 
150 
60 
40 
40 
80 
40 
40 
70 
70 
180 
120 
150 
150 
150 
150 
170 
100 
15  0 
20  0 
250 
25  0 
20  0 
100 
130 
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CPT 

CPT  Code  Descnption 

Base 

Code 

Units 

0O620 

Anesthesia  Proc  T  Spine&Cord  Nos 

100 

00622 

Anes- Thoracic  Thoracolum  Symoathect 

130 

0C630 

Anesthesia  Proc  Lumbar  Region  Nos 

80 

00632 

Anes-Prcjc  Lumb  Rqn  Lumb  SvnnDattiect 

70 

00634 

Anes-LjmD  Rqn   Chemonucleolvsis 

100 

00635 

Anes-Lamb  Rqn   Dx/Tx  Lumb  Punct 

40 

0064C 

Anes  Manic  Spn/Ckjs  Proc  Spr 

30 

005^0 

Ares  Exien  Spme  &  Soinai  Cord 

130 

00700 

Anes-Proc  Upper  Ant  Abd  Wall.  Nos 

40 

007C2 

Anes-Up  Ant  Abd  Walt  Perq  Livr  Bx 

40 

oono 

Anes-P'oc  Upper  Posterior  Abd  Wall 

50 

00740 

Anes-Uqi  Endoscopy-lntro  Prox  Ouod 

50 

00750 

An°s-Hernia  Repairs  Upper  Abd,  Nos 

40 

00752 

Anes-Herma  Repr  Up  Abd.  &/Dehis 

60 

00754 

Anes  Hem  Repr  Up  Abd  Omphalocele 

70 

00756 

Anes-Hernia  Repr  Up  Abd  Transabd 

70 

00770 

Anes-On  Maior  Abd  Blood  Vessels 

150 

00730 

Anes-lniraper  Up  Abd  W/lao  Nos 

70 

.    00792 

Anes-lntraper  Up  Abd  W'Lap  Hepatec 

130 

00794 

Anes-intraper  Up  W/Lap  Pancreatect 

80 

00796 

A.'ies  Intraper  up  WLap  Liver  Tpint 

30  0 

00797 

Anes  intraper  W/Lap  Gastr  Restirct 

80 

00800 

Anes-Proc  Lower  Ant  Abd  Wall  Nos 

40 

008C2 

Anes  Lw  Ant  AiDd  Wall   Panniculect 

50 

00810 

Aaes-Low  IntesI  Endo-Disl  To  Duod 

50 

00820 

Anes-P'oc  Lower  Postenor  Abd  Wall 

50 

00830 

Anes-Hern.a  Repairs  Lower  Abd  Nos 

40 

00832 

Anes-Hern  Rep    Ventral&lnci  Hern  S 

60 

00834 

Anes-Hem  Repr  Nos  Under  1  Yr  Aae 

50 

00836 

Anes  Hern  Nos-;37Wk  Brth  &<50WK  Surq 

60 

00840 

Anes-lntraper  W.'Laparscpy  Nos 

6.0 

00842 

Anes-lntraper  W/Laparscpy  Ammo 

40 

00844 

Anes-lntraper  Abd-PennI  Resection 

70 

0C846 

Anes  Intraper  Low  W'Lap  RadI  Hyst 

80 

00848 

Anes  Intraper  W'Lap  Pelv  Exentratn 

80 

0085' 

Anes-lntraper  W/Lap    Tubal  Liq 

60 

00860 

Anes  Xtraper  W/Unri  Tract   Nos 

60 

0C862 

Anes  Xiraper  Up  1'3  Ureter/Nephrect 

70 

00864 

Ares-Xtraper  low  Abd  Tot  Cysiect 

80 

00865 

Aries  Xtraper  Low  Rad'  Prostatect 

70 

00866 

Anes  Xtraper  Low  Abd  Adrenalectomy 

100 

0G863 

Anes-Xtraper  low  Abd  Renal  Trspini 

100 

0C87J 

Anes  Xtraper  Low  AbdCystolithtomy 

50 

008^2 

Anes-Lith  Ettaco-D  WA/Vater  Bath 

7  0 

0C87  3 

Anes  L:th  Xlrac-jrp  W/0  Water  Bath 

5  0 

00860 

Anes  Proc  Maior  I  ower  Abd  Ves   Nos 

150 

00382 

Anes-Mai  Ves  In*  Vena  Cava  Liq 

100 

0C9G2 

Anesthesia  For   Anorectal  Procedure 

50 

0C'904 

Anes  For   Radical  Perineal  Proc 

7.0 

009'06 

Anesthesia  For   Vulvectomy 

4.0 

00908 

Anes  For   °efinea!  Prostateclon'y 

60 

0091 J 

^nes  '^.^ansurethral    Nos 

30 

009  •'2 

Ares-Trnsureth  Resect  Bladder  Tumor 

50 

00914 

Anes  Transurethral     Turp 

50 

00915 

Anes  Trnsureth  Post  Resection  Bleed 

50 

00913 

Anes  Trnsureth  W/Manip&/Remv  Ca/cu 

50 

00920 

A.nesthesia  Proc  Male  Genitalia,  Nos 

30 

0092' 

Anes-Male  Gnt  Vasecl  Unilat^Bilat 

30 

0C922 

Anes-Proc  Male  Gnt  Seminl  Vesicles 

60 

00924 

Anes-Male  Undescend  '"est.'s  Uni/Bi! 

40 

00925 

Anes-Maie  Gnt   RadI  Orchect  inq 

40 

00923 

Anes  Male  Gnt   RadI  Orchect  Abd 

60 

00930 

Anes-Male  Gemt  Orchiopexy  Uni/Bil 

40 

0C932 

Anes  Proc  Male  Gnt  Cmpi  Amp  Penis 

40 

00934 

Anes-Male  RadI  Amp  Penis  inq  Lymph 

60 

00936 

Anes  Male  Radi  Amp  Penis-lnq&lliac 

80 

00933 

Anes-Male  Genit  Insrt  Penile  Prosth 

40 

0094C 

Anes  Vaq    Not  Otherwise  Specified 

30 

00942 

Anes-Vaq   Colpot  VaqinectiOpn  Ureth 

40 

00944 

Anes-vaq    Vaqinal  Hysterectomy 

60 

00948 

Anes  Vaq    Cervical  Cerclaqe 

40 

NCE     C^^  Codes  ard  descriptions  an  /  --JZfqf'  ;X..  Arrwncap  WeJicai  Associaton    a;i  -ights  resented    Applicable  FARS/OFARS  apply 
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CPT 
Code 


00950 

00952 

01112 

01120 

01130 

01140 

01150 

01160 

01170 

01180 

01190 

01200 

01202 

01210 

01212 

01214 

01215 

01220 

01230 

01232 

01234 

01250 

01260 

01270 

01272 

01274 

01320 

01340 

01360 

01380 

01382 

01390 

01392 

01400 

01402 

01404 

01420 

01430 

01432 

01440 

01442 

01444 

01462 

01464 

01470 

01472 

01474 

01480 

01482 

01484 

01486 

01490 

01500 

01502 

01520 

01522 

01610 

01620 

01622 

01630 

01632 

01634 

01636 

01638 

01650 

01652 

01654 

01656 

01670 

01680 

01682 


CPT  Code  Descnption 


Anes-Vag :  Culdoscopv 
Anes-Vag:HYStefoscopv&/Salp«ngraphv 
Anes-Bn  Manow  Asp&ZBx  Iliac  Crest 
Anesthesia  Procedures  Bony  Pelvis 
Anes-Body  Cast  ApplicatiorVRev 
Anesttwsia  Intarpetvtabd  Amputation 
Anes-RadI  Tumor  Pelv  No  Hndqtr  Amp 
Anes-Clos  Proc  Inviv  Pubis/Si  Jnt 
Anes-Open  Proc  InvIv  Pubis/Si  Jnt 
Anes-Obtur  Neurectomy:  Extrapetvic 
Anes-Ot)tur  ^4eurectomy;  Intrspetvic 
Anes-AK  Clos  Proc  InvIv  Hip  Joint 
Anes-AithTOSCOpic  Proc  Hip  Joint 
Arms-Open  Proc  Invtv  Hip  Joint,  Nos 
Anes-Open  Proc  Invtv  Hip:Oi«artic 
Anes-Opn  Hip  Jnt:  Tot  Hip  Arttiplsty 
Anes-Open  InvIv  HipiTotal  Hip  Rev 
Ane»-AH  Clos  Proc  Invtv  Up  2/3  Fern 
/^nes-Open  Invtv  Upper  2/3  Femur:Nos 
Anes-Open  InvIv  Upper  2/3  Femur^mp 
Anes-Open  Upper  2/3  Femur.RadI  Res 
Anes-/VM  Nerv  Muse  Tend  Fasc  Up  Leg 
Anes-invlv  Vns  Upper  Leg  Ind  Expl 
Anes-lnvtv  Artery  Up  Lea  W/GttiNos 
Anes-lnvW  /krt  Up  Leg  W/Gfl-.Fem  Lig 
/itfies-lnvlv  Art  Up  Leg  W/Gfl:Fem  Emb 
/Vnes-Nerv  Muse  Fasc  Burs  Knee&/Pop 
Anes-AO  Clos  Proc  Lo*»ef  1/3  Femur 
/Vnes-AII  Open  Proc  Lower  1/3  Femur 
/Vnes-/yi  Closed  Proc  Knee  Joint 
Anes-Dx  Arttvoscopic  Proc  Knee  Jnt 
/^nes-AH  Clos  Up  Ends  Tib  Fib&/Pat 
/Vnes-AH  Open  Up  Ends  Tib  Fib&/Pat 
Anes-Open/Scope  Proc  Knee  Jnt.  Nos 
Anes-Open/Scope  Kr>ee  Jnt:  Tot  PIsty 
Anes-Open/Scope  Kr^ee  Jnt:  Oisartic 
Anes-/VH  Cast  AppHc/Repr  W/Knee 
/^es-Proc  Veifw  KneeiPop  Area:  Nos 
Anes-Vns  Knee&Pop  Area:  Av  Fist 
Anes-Proc  Aft  Knee&Pop  Area:  Nos 
Anei-M  Knee:Pop  Thrombendartect 
Ann-M  Knee:Pop  Exc  Occl/Aneur 
Anes-ZVH  Clos  Proc  Low  Leg  Ank&Foot 
Anes-Afthroscopic  Proc  Ank  40r  Foot 
Anes-Nerv  Muse  Fasc  Leg  Ank&Ft:Nos 
Anes-Nerv  Muse  Leg&Ft.Repr  Achilles 
/^nes-Nrv  Muse  LegAFt;Gastroc  Recess 
/^nes-Open  Bones  Low  Leg  Ank&Ft:Nos 
Anes-Open  Bones  Lw  Leg:Radl  Res/Amp 
Anes-Open  Bns  Lw  Leg:Osteot  Tib  Fib 
/Vnes-Open  Bones  Lw  Leg:Tot  Ank  RepI 
Anes-Lw  Leg  Cast  Applic  Removl/Repr 
Anes-Art  Lw  Leg  W/Byps  Oft:  Nos 
Anes-Art  Low  Leg  W/Gft;Embo)eaomy 
Anes-Proc  Ve»is  Lower  Leg,  Nos 
Ar»es-Veins  Lw  Leg;Thrombect  Direct 
/^nes-Nerv  Muse  Tend  Fasc  Burs  Shkir 
Anes-AII  Ctos  Hum  Sc  Ac&Shldr  Jnt 
Anes-Ox  /Vrlhroscopic  Proc  StiWr  Jnt 
/^nes-Open/Scope  Hum  Sc  Ac&Shldr.Nos 
/knes-Opn/Scope  Hum  Sc«ShWr;Rad  Res 
Anes-Opn/Scope  Hum  SciShWrDisartc 
/^nes-Opn/Scope  Hum  Sc  AciSNdr:  Amp 
/Vnes-Open/Scope  Hum  Ac&Shldr;  RepI 
Anes-Proc  Art  ShoukJer&Axilla:  Nos 
Anes-Art  St>ldr&Ax:  Ax-Brach  /Vneur 
/Vnes-Proc  Art  St>klr&Ax:  Byps  Gran 
/\nes-Art  ShWr&Ax:  Ax-Fern  Byps  Gft 
Anes-On  Veins  Of  Shoulder&AxjMa 
Anes-Shkir  Cast  Appte/Remv/Repr:Nos 
Anes-SNdr  Cast  Apphc/RemvSpica 


Base 

UnHs 


50 
40 
50 
60 
30 
150 
100 
40 
80 
30 
40 
4.0 
40 
60 
100 
8.0 
100 
40 
60 
50 
80 
40 
30 
8.0 
4.0 
60 
40 
40 
5.0 
30 
30 
30 
40 
40 
70 
50 
30 
3.0 
60 
80 
8.0 
8.0 
30 
30 
3.0 
5.0 
5.0 
30 
40 
4.0 
70 
30 
80 
60 
30 
50 
50 
40 
40 
50 
60 
90 
150 
100 
60 
100 
80 
100 
40 
30 
40 


NOTE    CPT  Cod«  and  descnptions  only  copyrigM  2002  Amencan  Medical  Assoaation    All  nghts  reserved    ApplicaWe  FAR SrtJFARS  apply 
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CPT 

Base 

Code 

CPT  Code  DescnptKjn 

Units 

01710 

Anes  Nrv  Muse  Bur«  Up  Arm&Eto.Nos 

30 

01712 

Anes-Nrv  Muse  Burs  Up  Arm4Eb;Teno< 

50 

01714 

Anes  Nrv  Muse  Up Arm&ElbTenoplaslv 

50 

01716 

Anes-Nrv  Muse  Up  Arm&E lb  Tenodesis 

50 

01730 

Anes-A«  Closed  Proc  Humefus&Elbow 

30 

01732 

Anes-Ox  Arthroscopic  Proc  Elb  Jo«i« 

30 

01740 

Anes-Open/Surg  Scope  Proc  Elb.  Nos 

40 

01742 

Anes-Open/Scope  Proc  Elb  Osteot  Hum 

50 

01744 

Anes-Open/Scope  Elb. Rep  Non/Mal  Mum 

50 

01756 

Anes-Opefi/Scope  Proc  Elb.  RadI  Proc 

60 

0175a 

Anes-Opn/Scope  Elb.Exc  Cysl^um  Hum 

50 

01760 

Anes-Open/Scope  Elb  To«  Elb  RepI 

70 

01770 

Anes-Proc  Art  Upper  Ami4E)bow.  htos 

60 

01772 

Anes-Proc  Art  Upper  Arm4Eto.  Embo 

60 

01780 

Anes-Proc  Vems  Upper  Am^AEfc  Nos 

30 

01782 

Anes-Proc  Vrw  Up  AmiiElb.  Phteborr 

40 

01810 

Anes-AK  N«v  Muse  Forarm  Wrst4Hnd 

30 

01820 

Anes-Clos  Radws  Ulna  Wrst/Hnd  Bone 

30 

01829 

Anes-Ox  Arthroscopic  Proc  Wnst 

3.0 

01830 

Anes-Opn/Scope/Endo  VWst/Hnd,  Nos 

30 

01832 

Anes-Open/Scope/Endo  Wrst/Hnd,  Tot 

60 

01840 

Anes-Proc  Art  Forarm  WrstiHand.  Nos 

60 

01842 

Anes-Proc  Art  Forarm  Wrst/Hnd.  Embo 

60 

01844 

Anes-Vase  Shnt/Shnt  Rev  Anv  Type 

60 

01850 

Anes-Proc  Vns  Forarm  Wr«t4Har>d:  Nos 

30 

01852 

Anes  Vns  Forarm  Wrst&Hnd.  Phleborr 

4  0 

0186O 

Arfes-Forarm/Harx)  Cast  Appkc/Remv 

30 

01905 

Anes-Myelqrph  Dtskgrph  Vertptetv 

50 

01916 

Anes- Diagnostic  Artrtjrph/Venographv 

50 

01920 

Anes-Card  Cath  Cor  AnqioAVentrcqrph 

70 

01922 

Anes-Noo-lnvasive  Imaqing/Rad  Tx 

70 

01924 

Anes-Tx  Intrvn  Rad  Art  Sys.  Nos 

50 

01925 

Anes  Tx  Intrvn  Rad  Art  CarotJdA^or 

70 

01926 

Anes-Tx  Rad  Art.lntrcr^n  -Card/Aort 

80 

01930 

Anes-Tx  Intrvn  Rad  VenusA.vmph.  Nos 

50 

01931 

Anes  Tx  Rad  Venus  Intrahep/Portal 

70 

01932 

Anes-Tx  Rad  Venus  Intrathr/Jugular 

60 

01933 

Anes-Tx  Rad  Venus/Lymph  Intracran 

70 

01961 

Anes  2&3  Deg  Bm  Exc/Debnd  <  4% 

30 

01952 

Anes-2&3  Deg  Bm  Exc/Oebnd,  4-9% 

50 

01953 

Anes-2-3  Deg  Exc/DebridEa  Add  9% 

1  0 

01960 

Anesthesia  Vagvial  Deliverv  Only 

5.0 

01961 

Anesthesia  Cesarean  Delivery  Only 

7.0 

01962 

Anes- Urgent  Hyst  Fo«ow  Deliv 

8.0 

01963 

Anes-C/S  Hyst  W/O  Labr  Analq/Anes 

80 

01964 

Anesthesia  For  Abortion  Procedures 

40 

01967 

Neurax  Labr  Aniq/Anes-Plan  Vag  Del 

50 

01968 

Anes-Cd  Flw  Neurax  Labr  Analg/Anes 

20 

01969 

Anes-C/S  Hyst  Flw  Neurax  Labr  Analg 

50 

01990 

Physioioq  Supp-Harv  Ofq-Bram  Dead 

70 

01991 

Anes-Dx/Tx  Nrv  Bll<s&lni  Not  Prone 

30 

01992 

Anes-Dx/Tx  Nrv  BUcsilni  Prone  Pstn 

50 

01995 

Rgn  Iv  /Vdmn  Loc  Anes  Agt/Oth  Med 

50 

01996 

Daily  Hos  Epidurt/Subarach  Cont  Rx 

30 

01999 

Unlisted  Anesthesia  Procedure 

50 

NOTE    CP"^  Codes  and  descnp^ons  only  cocv'gW  2CC2  Amencan  Medical  Association    Alt  ngMs  ''•served    Applicable  FARS/OFARS  apply 
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HCPCS 
Code 


O0120 

00140 

001 50 

O0160 

00170 

00180 

O0210 

00220 

00230 

O024O 

O02S0 

00260 

O0270 

00272 

00274 

00277 

00290 

00310 

00320 

00321 

00322 

00330 

00340 

00350 

00415 

00425 

00460 

D0470 

00472 

00473 

00474 

00480 

00502 

01110 

01120 

01201 

01203 

01204 

01205 

O1310 

O1320 

D1330 

01351 

01510 

D1515 

01 520 

01525 

01550 

02140 

02150 

02160 

D2161 

02330 

02331 

02332 

D2335 

02390 

02391 

02392 

02393 

D2394 

02410 

02420 

D2430 

02510 

02520 

O2530 

02542 

02543 

02544 


HCPCS  Code  Description 


Psiiodic  oral  evaluation 
Limit  oral  eval  proUm  focus 
Comprshensve  oral  evaluation 
Exientv  oral  eval  prob  focus 
Re-eval.est  p(.problem  focus 
Comp  periodontal  evaluation 
Intraor  complete  fflm  series 
intreoral  periapical  first  f 
Intraoral  periapical  ea  add 
Intraoral  ocdusat  film 
Exbaoral  first  fibn 
Extraoral  ea  additional  film 
Oentai  tMleiwing  single  film 
Dental  Mewings  two  films 
Oentai  bMawings  four  films 
Vert  l)iewings-sev  to  eight 
Dental  film  skuH/Cacial  txMi 
Dental  saliograpriy 
Dental  tmj  artttrofKam  irtcl  i 
Dental  other  tmj  films 
Oentai  tomographic  survey 
Dental  panoramic  film 
Dental  cephalometric  film 
Oral/facial  images 
Bacteriologic  sHidy 
Caries  susceplitMlity  test 
Pulp  vitalitv  test 
Diagnostic  casts 
Gross  exam,  prep  &  report 
Micro  exam,  prep  &  report 
Micro  w  exam  of  surq  margins 
CylopBth  smear  prep  &  report 
Other  oral  pathology  procedu 
Denial  prophylaxis  adult 
Oentai  prophylaxis  chiid 
Topical  fluor  w  prophy  child 
Topical  IKior  w/o  prophy  chi 
Topical  fluor  w/o  prophy  adu 
Topical  lluonde  W  prophy  a 
NtM  counsel-control  caries 
Totwcco  counseling 
Oral  hygiene  instnjction 
Dental  sealant  per  tooth 
Space  maintainer  fxd  un«at 
Fixed  t>Jlat  space  maintainer 
Remove  uniiat  space  maintain 
Remove  txlat  space  maimain 
Recement  space  maintainer 
Amitigam  one  surface  permanen 
Amaigam  two  surfeces  permane 
Amalgam  three  surfaces  perma 
Amalgam  4  or  >  surfaces  perm 
Resin  one  surface-anterior 
Resin  two  surfaces-anterior 
Resin  three  surfeces-anterio 
f^esin  4/>  surf  or  w  irKis  an 
Ant  resin-tiased  cmpst  crown 
Post  1  srfc  resint)ased  cmpst 
Post  2  srfc  resint»sed  cmpst 
Post  3  srfc  resinbased  cmpst 
Post  »4srfc  resint>ase  cmpst 
Dental  gold  foil  or>e  surface 
Oentai  gold  foil  two  surface 
Dental  gold  foil  three  surfa 
Dental  inlay  metaMc  1  surf 
Dental  inlay  metaHic  2  surf 
Dental  inlay  met!  3/more  sur 
Dental  onlay  metallic  2  surf 
Dental  onlay  metallic  3  surf 
Oentai  onlay  metl  4/more  sur 


Charge 


NOTE:  CDT-4  Codes  copyright  American  Dental  Association   All  rights  reserved 


GAAP 
Category 


(35  86 

t 

J5415 

1 

$59  52 

1 

SI  29.76 

1 

$48  63 

1 

$57  62 

1 

$99.08 

1 

$21  11 

1 

$16.53 

1 

$30.14 

1 

$42  22 

1 

$36  68 

1 

$20  96 

1 

$33  05 

1 

$46  69 

1 

$70.11 

1 

$110  65 

1 

$377.27 

1 

$630.54 

1 

$153  72 

1 

$412.53 

1 

$86  55 

1 

$9857 

1 

$49  34 

1 

$26  58 

1 

$22  04 

1 

$38  70 

I 

$77  33 

1 

$6149 

1 

$12390 

1 

$92  99 

1 

$53.51 

1 

$111.18 

1 

$67  18 

1 

$48  80 

1 

$72  98 

1 

$2849 

1 

$2843 

1 

$84  80 

1 

$45.62 

1 

$50  88 

1 

$4427 

1 

$3974 

1 

$255  52 

II 

$36847 

II 

$31566 

II 

$439  34 

II 

$56.37 

II 

$97.07 

II 

$12271 

II 

$148  35 

II 

$177  29 

II 

$111.45 

M 

$139  53 

II 

$170  58 

II 

$20820 

II 

$367.35 

II 

$133.77 

II 

$176.99 

II 

$223.29 

II 

$261  37 

II 

$182.78 

III 

$410.14 

III 

$696  90 

III 

$61600 

III 

$689  11 

III 

$756.12 

III 

$783  11 

III 

$81069 

III 

$83825 

III 
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HCPCS 
Code 

HCPCS  Code  Descripfion 

Charge 

GAAF 
Category 

D2610 

Inlay  porcelain/ceramic  1  su 

$709  63 

III 

D2620 

Inlav  porcelain/cerantc  2  su 

$75251 

III 

D2630 

Dental  onlay  pofc  3/mofe  siif 

$795  38 

III 

D2642 

Dental  onlay  cxjrcelin  2  surf 

$799  80 

III 

02643 

Dental  onlay  porcelin  3  surf 

$835  73 

III 

D2644 

Dental  onlay  pofc  4/more  sur 

$862  59 

III 

D2650 

Inlay  cotnposite/resin  one  su 

$535  30 

III 

D2651 

Inlay  composite/resin  tvwa  su 

$637  68 

III 

D2652 

Dental  inlay  resin  3ymre  sur 

$675  37 

III 

D2662 

Dental  onlay  resin  2  surface 

$669  36 

III 

D2663 

Dental  or. lay  resin  3  surface 

$718  96 

III 

D2664 

Dental  onlay  resin  4/mre  sur 

$743  82 

III 

O2710 

Crown  resin  laboratory 

$348  82 

III 

D2720 

Crown  resin  w/  high  notole  me 

$824  61 

III 

D2721 

Crown  resin  w/  base  metal 

$745  30 

III 

D2722 

Crown  resin  w/  noWe  metal 

$775  02 

III 

D2740 

Crown  porcelain/ceramic  sutjs 

$877  95 

III 

027  50 

Crown  pofcetain  w/  h  noble  m 

$847  10 

III 

02751 

Crown  Dorcelain  fused  base  m 

$770  51 

III 

02752 

Cro¥»n  porcelain  w/  noble  met 

$801  94 

III 

-.      02780 

Croyyn  3/4  cast  hi  noble  met 

$844  03 

III 

02781 

Croyyn  3/4  cast  t)ase  metal 

$813  02 

III 

02782 

Crown  3/4  cast  noble  metal 

$809  76 

III 

02783 

Crown  3/4  porcelam/ceramic 

$877  97 

III 

02790 

Crown  full  cast  htQfi  not>le  m 

$824  22 

III 

02791 

Crown  full  cast  base  metal 

$764  54 

III 

02792 

Crown  full  cast  noble  metal 

$782  22 

III 

02799 

Provisional  crown 

$309  49 

III 

029 10 

Dental  recement  inlay 

$79  83 

III 

D2920 

Dental  recement  crown 

$80  19 

III 

02930 

Prefab  stniss  steel  crvyn  pri 

$206  29 

III 

02931 

Prefab  stniss  steel  crown  oe 

$239  79 

III 

02932 

Prefabncated  resin  crown 

$262  60 

III 

02933 

Prefab  stainless  steel  crown 

$284  00 

III 

D2940 

Dental  sedatrye  rillmo 

$82  63 

III 

02950 

Corv  build-up  inci  any  pirs 

$206  97 

III 

02951 

Tootti  ptn  retention 

$45  45 

III 

02952 

Pest  and  core  cast  ♦  crown 

$326  27 

III 

D2953 

Each  addtni  cast  post 

$200  12 

III 

02954 

Prefab  post/core  »  crown 

$262  73 

III 

D2955 

Post  removal 

$217  78 

III 

02957 

Each  addtni  prefab  post 

$117  74 

III 

02960 

Laminate  labial  veneer 

$516  20 

III 

02961 

Lab  labial  veneer  resin 

$754  87 

III 

02962 

Lab  labia/  veneer  porcelain 

$827  06 

III 

02970 

Temporary-  fractured  tooth 

$215  38 

III 

D2980 

Crown  repair 

$203  99 

III 

D3110 

Pulp  cap  direct 

$58  05 

II 

03120 

Pulp  cap  indirect 

$51  46 

11 

03220 

Therapeutic  pulpotomy 

$136  74 

11 

03221 

Gross  pulpal  debodement 

$150  95 

n 

03230 

Pulpal  therapy  anteriof  pnm 

$172  90 

II 

03240 

Puipal  t^e^■aDy  posterior  pn 

$188  63 

II 

03310 

Anterior 

$551  31 

II 

03320 

Root  canal  therapy  2  canals 

$660  01 

II 

03330 

Roo«  canal  therapy  3  canals 

$839  74 

II 

D3331 

Non-surq  \x  root  canal  obs 

$250  28 

II 

D3332 

Incomplete  endodontic  tx 

$365  38 

II 

03333 

Internal  root  repair 

$189  01 

II 

D3346 

Retreat  root  canal  anterior 

$712  54 

11 

03347 

Retreat  root  canal  bicuspid 

$814  55 

II 

03348 

Retreat  root  canal  nx)lar 

$97931 

11 

03351 

Apexification/recalc  initial 

$282  66 

II 

03352 

Apexrficatior/recalc  intenm 

$163  67 

II 

03353 

Apextfication/recalc  final 

$42863 

II 

03410 

Aptcoect/perirad  surq  anter 

$594  74 

II 

03421 

Root  surgery  Ixcuspid 

$651  80 

II 

03425 

Root  surqen/  molar 

$737  93 

II 

03426 

Root  surgery  ea  add  root 

$268  39 

II 

03430 

Retrograde  fiHing 

$195  75 

II 

NOTE    COT-<  Codo»  copyngM  American  Dental  Associatior,    All  figits 'eservwd 
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HCPCS 
Code 


D3450 
D3460 
D3470 
039 10 
O3920 
03950 
O4210 
04211 
04240 
04241 
D4245 
04249 
04260 
04261 
04263 
04264 
04265 
04266 
04267 
04268 
04270 
04271 
04273 
04274 
04275 
04276 
O4320 
04321 
04341 
04342 
04355 
04381 
04910 
04920 
051 10 
051 20 
05 130 
05140 

052 11 

0521 2 
05213 
05214 
05281 
05410 
05411 
D5421 
05422 
05510 
05520 
05610 
05620 
O5630 
D5640 
D5650 
05660 
D5670 
05671 
05710 
0571 1 
D5720 
05721 
O5730 
05731 
05740 
05741 
05750 
D5751 
D576C 
05761 
05810 


HCPCS  Code  Oescription 


Root  amputation 
Endodontic  endosseous  implan 
Intentional  replantation 
Isolation-  tooth  w  rubb  dam 
Tooth  splitting 
Canal  prep/fitting  of  dowel 
Gingivectomy/plasty  per  quad 
Gingivactoiny/plasty  per  toot 
Gingival  flap  proc  w/  planin 
Gngvt  flap  w  rootplan  1  -3  th 
Apicallv  positioned  flap 
Crown  lengthen  hard  tissue 
Osseous  surgery  per  quadrant 
Osseous  surql-3teethpen]uad 
Bone  replce  graft  first  site 
Bone  replce  graft  each  add 
Bio  mtrls  to  aid  soft/os  reg 
Guided  tiss  regen  resorble 
Guided  tiss  regen  nonresort} 
Surgical  revision  procedure 
Pedicle  soft  tissue  graft  pr 
Free  soft  tissue  graft  proc 
Sut>ep<ttielial  tissue  graft 
Oistal/proximal  wedge  proc 
Soft  tissue  allograft 
Con  tissue  w  dble  ped  graft 
Provision  spint  intracoronal 
Provisional  splint  extracoro 
Periodontal  scaling  &  root 
Periodontal  scaling  1  -3teeth 
Full  mouth  debridement 
Localized  chemo  delivery 
Periodontal  main!  procedures 
Unscheduled  dressing  change 
Oentures  complete  maxillary 
Oentures  complete  mandible 
Oentures  Immediat  maxillary 
Oentures  immediat  mandible 
Oentures  maxiil  part  resin 
Oentures  mand  part  resin 
Oentures  maxlll  part  metal 
Oentures  mandibi  part  metal 
Removable  partial  denture 
Oentures  adjust  cmpit  maxll 
Oentures  adjust  cmptt  mand 
Oentures  adjust  part  maxiil 
Oentures  adjust  part  mandbl 
Oentur  repr  broken  compi  bas 
Replace  denture  teeth  compit 
Dentures  repair  resin  base 
Rep  part  denture  cast  frame 
Rep  partial  denture  dasp 
Replace  part  denture  teeth 
Add  tooth  to  partial  denture 
Add  clasp  to  partial  denture 
Repic  tth&acrtc  on  mtl  frmwk 
Repic  tth&acrlc  mandibular 
Oentures  rebase  cmpIt  maxil 
Oentures  rebase  cmptt  mand 
Dentures  ret>ase  part  maxiil 
Oentures  rebase  part  mandbl 
Denture  rein  cmpIt  maxil  ch 
Denture  rein  cmpIt  mand  chr 
Denture  rein  part  maxll  chr 
Denture  rein  part  mand  chr 
Denture  rein  cmpIt  max  lab 
Denture  rein  cmpIt  mand  lab 
Denture  rein  part  maxil  lab 
Denture  rein  part  mand  lab 
Denture  interm  cmpIt  maxiil 


Charge 


GAAF 
Category 


$39623 

II 

$1,532  94 

II 

$639 -SS 

II 

$14739 

II 

$324  37 

II 

$150  64 

II 

$494  95 

II 

$152.77 

II 

$681  26 

II 

$497  01 

II 

$52809 

II 

$669  21 

II 

$904  70 

II 

$671  94 

II 

$412.60 

II 

$176.89 

II 

$344  72 

II 

$491  32 

II 

$592.32 

II 

$598  80 

II 

$694  05 

II 

$731  22 

II 

$834  73 

II 

$270  36 

II 

$748  08 

II 

$905  52 

11 

$343  87 

II 

$306  96 

II 

$193  17 

II 

$101  87 

II 

$131  37 

II 

$127  65 

II 

$107.31 

II 

$84  70 

II 

$1  133.84 

III 

$1.12673 

III 

$1,225  08 

III 

$1,222  18 

III 

$899  41 

III 

$981  95 

III 

$1,240  52 

III 

$1,237  72 

III 

$69803 

III 

$63  99 

III 

$62  21 

III 

$65  41 

III 

$63  99 

III 

$137  30 

III 

$115  45 

III 

$139  15 

III 

$17561 

III 

$177  41 

III 

$122  23 

III 

$157  10 

III 

$18869 

III 

$501  12 

III 

$501.12 

III 

$430  05 

III 

$422  89 

III 

$412  64 

III 

$414  42 

III 

$261  73 

III 

$261  02 

III 

$246  52 

III 

$24823 

III 

$34081 

III 

$34081 

III 

$340  37 

III 

$34001 

III 

$562  58 

III 
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HCPCS 

— 1 

GAAF 

Code 

mCPCS  CcKje  Descnption 

Charge 

Category 

D5«n 

Denture  nterm  cmpn  mandbl 

$5fi4  36 

D5820 

Denture  intefm  pan  maxill 

$456  16 

05821 

Denture  intefm  part  mandbi 

$471  32 

csaso 

Denture  tiss  conditn  maxili 

$127  46 

D5651 

Denture  li3S  condtm  mandW 

$127  82 

D5860 

Overrlenlure  compJele 

$1,623  06 

D5861 

Ovenienture  partial 

$1  41627 

D5862 

Precision  attactiment 

$487  76 

D5867 

Replacemefil  of  precison  an 

$189  28 

D5875 

PfOSt^esls  nvxlification 

$352  12 

D59T 

Facial  mouJaqe  sectional 

$268  73 

D5912 

^^aciai  rnoulaqe  comptete 

$268  73 

05913 

Nasai  Dfost^eS'S 

$5,658  73 

D5914 

Auricular  prosthesis 

$5  668  73 

D5915 

Orbital  prosthesis 

$7,657  75 

D5916 

Ocular  prostfiesis 

$2  042  52 

D5S22 

Nasal  septal  prosthesis 

$415  93 

D5931 

Surqical  obturator 

$3  046  86 

D5932 

Oostsurqical  obturator 

$4,571  56 

D5933 

Refitting  of  obturator 

$693  22 

05934 

Man<3iOuiar  fianoe  prosthesis 

$5  193  78 

D5935 

Mandibular  denture  prosth 

$4  519C6 

D5936 

Temp  obturator  prosthesis 

$5,075  85 

D59J7 

Tnsmus  appliance 

$61761 

D596' 

Feeding  aid                                                   • 

$829  38 

D5952 

Pediatric  speech  aid 

$2  693  07 

D5953 

Adult  speech  aid 

$5  114  51 

D5954 

SuperimposfeO  prosthesis 

$4  739  45 

05955 

Palata:  lift  prosthess 

$4  383  73 

D5982 

Surgical  stent 

$436  71 

D5983 

Radiation  applicator 

$1  275  97 

D5984 

Radiation  shieW 

$1  275  97 

05985 

Radiation  cone  iocalor 

$1  275  97 

05986 

■^luonde  appiicaior 

$142  55 

D598' 

Commissurf  spun! 

$1  914  92 

D5988 

Surgical  spimt 

$508  20 

060-: 

Odont.cs  endosteal  rrp,art 

$T  731  79 

060  20 

Odortics  abutment  placement 

$283  17 

0604  C 

Odortics  eposteai  impiani 

$6  095  67 

D605C 

Odontics  transosteai  mipint 

$4,923  99 

06C53 

nplnlabtr^nt  spprt  rer^v  ant 

$1.970  54 

06054 

in-iplnt.'ab<mnl  sopri  remvprtl 

$1  970  54 

06055 

iTiptant  connecting  bar 

$1  081  15 

06056 

Prefabricated  abutment 

$629  25 

06C57 

Custom  abutment                                                                  » 

$794  60 

D6058 

Aftutment  supported  crown 

$1  157  23 

06059 

Abutment  suooorted  mtl  crown 

$1  142  08 

06060 

Abutment  supported  mtl  crown 

$1  069  18 

D6061 

Abutment  supported  mtl  wown 

$1  092  78 

06062 

Atiutment  supported  mtl  crown 

$1  140  63 

06063 

Abutment  supcxjried  mtl  crown 

$879  60 

06064 

Aputment  supported  mtl  crown 

$1  062  49 

06065 

Implant  supoorled  crown 

$1  207  86 

06066 

mpiant  supported  mtl  crown 

$1,181  41 

06067 

mplant  supported  mtl  crown 

$1  171  68 

D6068 

Abutment  supported  retainer 

$1  066  32 

06069 

Aoutment  supported  retainer 

$1  136  19 

O6O70 

Abutment  supported  retainer 

$973  57 

06071 

Aoulment  supported  retainer 

$1,057  23 

D6072 

Abutment  supported  retainer 

$1  21820 

06073 

Abutment  suppoted  retainer 

$916  75 

06074 

Abutment  supported  retainer 

$1,079  82 

06075 

Implant  supported  retainer 

$1  027  54 

06076 

implant  supported  retainer 

$1  062  50 

06077 

Implant  supported  retainer 

$1,042  18 

06073 

Implnl/abut  suprtd  fiid  cJent 

$4  518  13 

06079 

implnt/abut  suprtd  fud  dent 

$2  054  25 

D608C 

Implant  maintenance 

$94  97 

D60S0 

Repair  implant 

$443  98 

D6095 

Odontics  repr  abutment 

$439  35 
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HCPCS 
Code 

HCPCS  Code  Description 

Charge 

GAAF 
Category 

D6100 

Removal  of  implant 

$57687 

III 

D6210 

Proathodont  high  noble  metal 

$81833 

III 

06211 

Bridge  base  metal  cast 

$769.73 

III 

06212 

BiWge  noble  metal  cast 

$78031 

ill 

06240 

Bridge  porcelain  high  iioble 

$836.47 

III 

06241 

Bridge  porcelain  base  metal 

$749.05 

III 

06242 

Bridge  porcelain  nobel  metal 

$791.11 

III 

06245 

Bridge  porcelain/ceramic 

$85273 

in 

06250 

Bridge  resin  wAiigh  noble 

$830.29 

III 

06251 

Bridge  resin  base  metal 

$770  39 

III 

06252 

Bridge  resin  w/noble  metal 

$786.12 

III 

0A2S3 

Provisional  pontic 

$76249 

III 

06545 

Oental  retainrcast  mell 

$448  88 

III 

06548 

$521.42 

III 

OfifiOO 

Porcelainteeramic  inlav  2sff 

$900  38 

III 

06601 

Porc/ceram  inlav  >=  3  surfac 

$1,007  39 

HI 

06602 

Csth(#inblemtlinlay2srf 

$965  20 

III 

06603 

Cst  hgh  nble  ma  inlay  >=3sr 

$1.047  52 

III 

1 

06604 

Qst  bse  mil  inlay  2  surfaces 

$87774 

III 

06605 

Cst  bse  md  inlay  >=  3  surfa 

$969  32 

III 

06606 

Cast  noble  metal  inlay  2  sur 

$926.10 

III 

06607 

Cst  noble  md  inlay  >«3  surf 

$1,0176P 

III 

06606 

Onlay  porc/crmc  2  surtaces 

$95183 

III 

06609 

Onlay  porc/crmc  >=3  surfaces 

$1,151.45 

III 

06610 

Onlay  cst  hgh  nU  mtl  2  silc 

$1.07016 

III 

06611 

Onlay  cst  hgh  nW  mtl  >«3srf 

$1,211  13 

III 

06612 

Onlay  cst  base  mtl  2  surface 

$91272 

III 

06613 

Onlay  cst  base  mtl  >=3  surfa 

$1,102  06 

III 

06614 

Onlay  cst  nbi  mtl  2  surfaces 

$998  13 

III 

06615 

Onlay  cst  nbl  mtl  >=3  suifac 

$1,17409 

III 

D6720 

Retain  crown  resin  w  hi  nble 

$84338 

III 

D6721 

Crown  resin  w/base  meUI 

$782  99 

III 

06722 

Crown  resin  w/notHe  metal 

$81453 

III 

06740 

Cnj¥*n  porcelain/ceramic 

$903  12 

III               — 

D6750 

Crown  porcelain  high  noble 

$875.56 

III 

D6751 

Crown  porcelain  base  metal 

$78574 

III 

06752 

Cro«vn  porcelain  noble  metal 

$82407 

III 

• 

06780 

Crown  3/4  high  notile  metal 

$83165 

HI 

06781 

Crown  3/4  cast  based  metal 

$838  13 

III 

06782 

Crown  3/4  cast  noble  metal 

$803.03 

III 

06783 

Crown  3/4  porcelain/ceramic 

$851.86 

III 

D6790 

Crown  full  high  noble  metal 

$842  70 

HI 

D6791 

Crown  full  base  metal  cast 

$787  59 

III                         

D6792 

Crown  fuU  noble  n)etal  cast 

$81581 

III 

D6793 

Provisional  retainer  crown 

$346  77 

III 

06920 

Dental  connector  bar 

$142.59 

III 

06930 

Oental  recement  bridge 

$113.74 

III 

,06940 

Stress  breaker 

$27569 

III 

06950 

Precision  attachment 

$47397 

III 

D6970 

Post  &  core  phis  retainer 

$321.52 

ill 

06971 

Cast  post  bridge  retainer 

$307.76 

III 

D6972 

Prefab  post  &  core  plus  reta 

$253  99 

III 

D6973 

Core  txjild  up  for  retainer 

$201  00 

ill 

. 

06975 

Coping  metal 

$543.08 

III 

D6976 

Each  addtnl  cast  post 

$16975 

III 

D6977 

Each  addtl  prefab  post 

$134.69 

III 

" — 

06980 

Bridge  repair 

$267  87 

III 

06985 

Pediatric  partial  denture  fx 

$805  71 

III 

07111 

Corortal  remnants  deciduous  t 

$114  22 

II 

071 40 

Extraction  erupted  tooth/exr 

$11834 

II 

07210 

Rem  imp  tooth  w  mucoper  flp 

$203.24 

II 

' 

D7220 

Impact  tooth  remov  soft  tiss 

$245  14 

1! 

07230 

Impact  tooth  remov  part  bony 

$31341 

II               . 

.. 

O7240 

Impact  tooth  remov  como  twny 

$373.80 

II 

07241 

Impact  tooth  rem  bony  w/comp 

$451  88 

II 

D7250 

Tooth  root  removal 

$21927 

II 

D7260 

Oral  antral  fistula  ctosure 

$1,495  77 

II 

- 

D7261 

Pnmary  closure  sinus  perf 

$611  23 

II 

D7270 

Tooth  reimplantation 

$404  59 

II 

07272 

Tooth  transplantation 

$534  30 

II 
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HCPCS 

GAAP 

Code 

HCPCS  Code  Oescnption 

Charge 

Category 

D7280 

Ekposu'c  impact  tooth  orthoo 

$435  46 

tl 

D7281 

Btposu'%  tooth  aid  erupt'cr, 

$366  04 

II 

D7282 

MotMtize  erupled/maiDos  loot 

$420  86 

II 

D7265 

Bkddsv  o<  oral  tissue  ^ard 

$516  78 

M 

D7286 

Biocsy  of  or»  tissue  soft 

$276  97 

II 

07287 

CytoiOQv  sample  coilectioo 

$91  56 

II 

D7290 

Ret)OSltlomr^CI  of  teeth 

$350  79 

II 

D7291 

TranssetJtai  filDerotomy 

$171  57 

II 

D7310 

Aiveoolastv  w/  extraction 

$214  70 

II 

D7320 

Alveoplasfv  wo  extraction 

$383  08 

II 

D7340 

Vestibuloplastv  ndqe  exiens 

$1  266  27 

II 

D7350 

Vestitxjiootastv  exten  qrati 

$1  777  56 

II 

O7410 

Rad  exc  lesion  up  to  i  25  err 

$395  87 

II 

07411 

Excisior  benKjn  ies<on>l  25c 

$473  34 

II 

074^2 

Excision  beniqp  lesjor  compi 

$549  49 

II 

D7413 

Excision  rrvalKJ  leston-  -i  25c 

$494  95 

II 

D7414 

Excision  maliq  lesion>l  25cm 

$668  85 

II 

D7415 

Excision  maiiQ  les  compiicat 

$81806 

II 

□  7440 

MaliQ  lumor  exc  to  i  25  cm 

$817  04 

II 

D7441 

Mahq  tumor  >  i  25  cm 

$1  424  15 

II 

07450 

Rem  odontoqefi  cyst  to  1  25cm 

$508  15 

II 

D7451 

Rem  oOontoqen  cyst  >  1  25  cm 

$791  17 

II 

D7460 

Rem  ronodootc  cyst  to  i  25cm 

$505  56 

il 

D7461 

Rem  nonodonto  cyst  •  1  25  cm 

$834  77 

11 

07455 

Lesion  destruction 

$317  38 

II 

D7471 

Rem  exostosis  any  site 

$573  71 

II 

07472 

Removal  of  torus  palatinus 

$576  24 

II 

D7473 

Remove  tOf\is  mandibulans 

$576  24 

II 

D7485 

Suoj  reduct  osseoostuperosrt 

$516  56 

II 

07490 

MandiOte  resectior\ 

$6  417  25 

II 

D7510 

i&d  absc  intraoral  soft  tiss 

$186  88 

n 

07520 

lid  abscess  extraoral 

$788  27 

II 

07530 

Removal  fb  sKin;areolar  tiss 

$286  50 

II 

^540 

Removal  of  fb  reaction 

$439  71 

II 

0755C 

Removal  of  sloughed  off  Done 

$307  68 

II 

07560 

Maxillary  sinusotomy 

$1  543  57 

M 

D7610 

Maxitla  open  reduct  simp* 

$3  311  00 

II 

07620 

Cisd  reduct  simpi  maxilla  fx 

$2  329  93 

il 

07630 

Open  red  simpI  mandible  'x 

$3.600  65 

II 

07640 

Clsd  red  simpI  mandible  fx 

$2,490  27 

II 

07650 

Open  red  simp  malafryaom  i» 

$2  573  45 

II 

07660 

Clsd  red  simp  malar.'zycjom  tx 

$1879  93 

II 

O7670 

Closd  rductn  spiint  alveoias 

$1  094  13 

II 

07971 

Ajveoius  open  reduction 

$307  67 

II 

0^680 

Reduct  simple  facial  bone  fx 

$5,630  98 

II 

O7710 

Maxilla  open  reduct  compound 

$3  625  56 

II 

07720 

Clsd  'educt  compd  maxilla  <x 

$2  598  19 

II 

07730 

Open  reduct  compd  mandbie  N 

$4  968  45 

!l 

07740 

Cisd  reOuc!  compd  mardble  tx 

$2726  57 

11 

D7750 

Oper'  ^ed  comp  malar/zvqma  fx 

$3  345  47 

II 

07760 

Cisa  red  comp  rnaiar/zygma  ^x 

$2  630  57 

II 

07770 

Open  reduc  compd  alveolus  'x 

$1  81381 

II 

D77:'i 

Aivec'us  clsd  -educ  stbi/  te 

$659  59 

II 

D778C 

Reduct  compnd  'acai  twne  tx 

$7  705  36 

II 

C7810 

Tmi  open  reduct-diSkDcation 

$3  446  61 

II 

07820 

Closed  tmp  mamptjiation 

$451  14 

II 

07830 

^mi  manipulation  jnaer  anest 

$443  55 

II 

07340 

Removal  of  tmi  condyle 

$4  547  27 

1! 

07850 

"^mi  meniscectomv 

$4  260  13 

II 

07852 

'''mi  repair  of  lomt  disc 

$4,61549 

il 

07854 

"I'm;  excisn  0*  'Oint  -nembr3''e 

$4  698  25 

II 

0^856 

Tmi  cutting  of  a  muscle 

$3  062  83 

11 

0'856 

Tmi  reconstructicn 

$9  743  55 

11 

07860      • 

"''mi  cutting  into  lOin; 

$4,153  00 

II 

07865 

Tmi  reshaping  components 

$6,692  50 

II 

D7870 

fmi  aspiration  omt  fluid 

$241  45 

II 

07871 

Lvsis  »  lavage  *  catheters 

$407  80 

II 

07872 

'mi  diagnostic  arthroscopy 

$2,360  64 

II 

07873 

Tmi  arthroscopy  ^SlS  adhesn 

$2  642  39 

II 

07874 

^mi  arthroscopy  disc  reposit 

$4  077  04 

II 
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HCPCS 
Code 


D7875 

D7876 

D7877 

D7880 

D7910 

D7911 

D7912 

D7920 

D7940 

D7941 

D7943 

D7944 

07945 

D7946 

D7947 

D7946 

D7949 

D7950 

D795S 

07960 

07970 

07971 

07972 

07980 

07981 

07982 

07983 

07990 

07991 

07995 

07996 

07997 

D8010 

D8020 

D8030 

D8040 

08050 

O806O 

O807D 

O8080 

08090 

08210 

08220 

D8660 

D8670 

08680 

D8690 

08691 

08692 

09110 

092 10 

0921 1 
09212 
09215 
09220 
09221 
09230 
D9241 
D9242 
09248 
D9310 
0941 0 
09420 
09430 
D9440 
O9450 
D9610 
09630 
09910 
09911 


HCPCS  Code  Oescriptton 


Tmj  arthroscopy  synovectomy 
Tmj  arthroscopy  discectomy 
Tmj  arthroscopy  detwidement 
Occlusal  orthotic  appiiatKe 
Oent  sutur  recent  wnd  to  5cm 
Dental  suture  wour>d  to  5  cm 
Suture  complicate  wr^d  >  5  cm 
Oental  skin  graft 
Reshaping  t)one  orthognathic 
Bone  cutting  ramus  closed 
Cutting  ramus  open  w/graft 
Bone  cutting  segmented 
Bone  cutting  body  mandible 
Reconstruction  maxilla  total 
Reconstruct  maxilla  segment 
Reconstruct  midface  no  graft 
Recortstruct  midface  w/graft 
Mai>dible  graft 
Repair  maxiflofacial  defects 
Frenulectomy/frenulotomv 
Excision  hyperplastic  tissue 
Excision  pericoronal  gingiva 
Surg  redct  fibrous  tuberosit 
Sialolithotomy 
Excision  of  salivary  gland 
Siatodochoplasty 
Closure  of  saNvary  fistula 
Emergency  tracheotomy 
Oental  coronoidectomy 
Synthetic  graft  facial  t>ones 
Implant  mandible  for  augment 
Appliance  renwval 
Limited  dental  tx  primary 
Limited  dental  tx  transition 
Limited  dental  tx  adolescent 
Limited  dental  tx  adult 
Intercep  dental  tx  pnmary 
intercep  dental  tx  transltn 
Compre  dental  tx  transition 
Compre  dental  tx  adolescent 
Compre  dental  tx  adult 
Orthodontic  rem  appliance  tx 
Fixed  appliance  therapy  habt 
Preofthodontic  tx  visit 
Periodic  orthodonfc  tx  visit 
Orthodontic  retention 
Orthodontic  treatment 
Repair  ortho  appliance 
Replacement  retainer 
Tx  dental  pain  minor  proc 
Dent  anesthesia  w/o  surgery 
Regional  block  anesthesia 
Trigeminal  block  anesthesia 
Local  affesthesla 
General  anesthesia 
Ger>eral  anesthesia  ea  ad  1 5m 
Analgesia 

Intravenous  sedation 
IV  sedation  ea  ad  30  m 
Sedatk>n  (non-iv) 
Dental  consultation 
Dental  house  call 
Hospital  call 
Offk:e  visit  dunng  hours 
Office  visit  after  hours 
Case  presentation  tx  pian 
Oent  therapeutic  drug  inject 
Other  dnjgs/medicaments 
Dent  appi  desensitizing  med 
AppI  desensitizing  resin 


Charge 


NOTE    CDT-4  Codes  copyright  Amencan  Dental  Association.  All  rights  reserved 


GAAF 
Category 


$4,46647 

II 

$4.81552 

II 

$4,250  12 

II 

$66643 

II 

$255  12 

II 

$571.59 

II 

$1,420  55 

II 

$1.766  23 

II 

$2,396.87 

II 

$6.893  52 

II 

$6,659.06 

II 

$5,94351 

II 

$6,090  09 

II 

$7,509  35 

II 

$6.77581 

II 

$10,051.04 

It 

$12,959  53 

II 

$2.04532 

II 

$1.972  06 

11 

$396.29 

II 

$41324 

II 

$17363 

II 

$80674 

II 

$58916 

II 

$2,020.14 

II 

$1.55351 

II 

$1,392.25 

II 

$1,322  12 

II 

$3,567  74 

II 

$39993 

II 

$1.386  43 

II 

$224  98 

II 

$1,555  85 

III 

$1,779  14 

III 

$2,04359 

III 

$2,058  00 

III 

$2.238  08 

III 

$2,540  60 

III 

$4.64594 

III 

$4,733.40 

III 

$4,977  27 

III 

$71927 

III 

$823  20 

III 

$144  68 

III 

S167  91 

III 

$420  46 

III 

$179  06 

III 

$125  90 

III 

$225  56 

III 

$87  32 

II 

$24  96 

II 

$28  68 

II 

$109  07 

II 

$2229 

II 

$302  55 

II 

$120  40 

II 

$46  65 

II 

$281  95 

II 

$106  39 

II 

$59  85 

il 

$115  44 

1 

$196  75 

1 

$249  97 

1 

$55  81 

1 

$11348 

1 

$98  78 

1 

$67  73 

III 

$40  22 

III 

$38  81 

III 

$53.58 

III 
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HCPCS 

GAAP 

CcKle 

HCPCS  Code  DescriptKxi 

Charge 

Category 

D9920 

Benavwr  management 

$11941 

D9930 

Treatment  o<  cofnplicatKxis 

$94  02 

D9^0 

Dental  occlusal  quard 

$484  86 

D994-' 

Fabncatior  athielic  guard 

$152  76 

09950 

Occlusion  analysis 

$233  80 

D9951 

Limited  occlusal  adiustment 

$108  17 

D995i 

Complete  occlusal  adiustnneni 

$532  05 

D9970 

Enamel  microaDrasion 

$4027 

D9971 

Odofitoplastv  1-2  teeth 

$&1  27 

D9972 

Ertml  tjieaching  per  arch 

$267  16 

D9973 

Exlrnl  bteactiinq  per  tooth 

$31  74 

D9974 

Intrri  Weachinq  per  tooth 

$217  18 

NOTE     CC"^-*  Cooes  cocyr.gnt  Af^ef«;an  Denial  ^iociat^or     ^' ty-ils 'eserveO 


<;7iRn 
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CPJI 

Conversion 

Total 

Charge 

HC^CS 

CPT/HCPCS  Code  Descriptiofl 

Factor/GAAF 

1  U)0l 

RVUs 

Method- 

Code 

Category 

ology                          

78267 

Breath  Ut  attain/anai  c-14 

Patholofly 

0.40 

" 

78268 

Breath  test  analysis,  c-14 

Pathoiogy 

346 

80048 

Basic  metabolic  panel 

Pathotogy 

043 

80050 

General  health  panel 

Pathology 

1  52 

MDR 

80051 

ElecbQlvte  panel 

Pathotogy 

036 

- 

80053 

Comprehen  metatx>lic  panel 

Pathology 

0.54 

80055 

Obstetric  panel 

Pathology 

1.37 

MDR 

80061 

Lipid  panel 

Pathotogy 

069 

80069 

Renal  function  panel 

Pathology 

045 

80074 

Acute  hepatitis  panel 

Pathotogy 

244 

80076 

Hepatic  function  panel 

Pathotogy 

0  42 

80100 

Drug  screen,  qualltate/multi 

Pathotogy 

075 

80101 

Drug  screen,  sirvgle 

Pathotogy 

0  71 

80102 

Drug  confinnation 

Pathology 

068 

80103 

Drug  analysis,  tissue  prep 

Pathotogy 

049 

MDR 

80150 

Assay  of  amikacin 

Pathotogy 

077 

80152 

Pathotogy 

0.92 

80154 

Assay  of  benzodiazepines 

Pathotogy 

095 

80156 

Assay.  catbamazepitM,  total 

Pattwtogy 

075 

* 

80157 

Assay,  carbamazepine.  free 

Pathotogy 

0.51 

>                                80158 

Assay  of  cydosporine 

Pathology 

0  93 

80160 

Assay  of  desipramine 

Pathology 

0.88 

80162 

Assay  of  digoxin 

Pathotogy 

068 

80164 

Assay.  dVMOpylacetic  add 

Pathotogy 

0  70 

80166 

Assay  of  doxepin 

Pathotogy 

0.80 

- 

80168 

Assay  of  ethosuximide 

Pathotogy 

084 

80170 

Assay  of  gentamidn 

Pathotogy 

0.84 

80172 

Assay  of  gold 

Pathotogy 

0.84 

. 

80173 

Assay  of  haloperidol 

Pathotogy 

0  75 

80174 

Assay  of  imipramine 

Pathology 

088 

80176 

Assay  of  bdocame 

Pathology 

075 

80178 

Assay  of  lithium 

Pathotogy 

0.34 

80182 

Assay  of  nonriptyiine 

Pathology 

070 

80184 

Assay  of  pftenotiarbital 

Patttologv 

0  59 

.^ 

80185 

Assay  of  phenytoin.  total 

Pathology 

068 

* 

80186 

Assay  of  phenytoin.  free 

Pathotogy 

■  0  71 

80168 

Assay  of  primidone 

Pathotogy 

085 

80190 

Assay  of  procainamide 

Pathotogy 

086 

80192 

Assay  of  procairMmide 

Pathotogy 

086 

80194 

Assay  of  quinidine 

Pathology 

036k 

80196 

Assay  of  salicylate 

Pathotogy 

80197 

Assay  of  tacrolimus 

Pathotogy 

0  70 

~ 

80198 

Assay  of  theophylline 

Pathology 

073 

80200 

Assay  of  tobramycin 

Pathotogy 

083 

80201 

Assay  of  topiramate 

Pathotogy 

061 

; 

80202 

Assay  of  vancomydn 

Pathology 

0  70 

^__ 

80299 

Quantitative  assay,  dnjg 

Pathotogy 

0  70 

80400 

Acti  stimulation  panel 

Pathology 

1  67 

^                 80402 

Acth  stimulatiofl  panel 

Pathology 

446 

' 

80406 

Acth  stimulation  panel 

Pathotogy 

4  02 

80408 

Aldosterone  suppression  eval 

Pathology 

644 

80410 

Calcitonin  stimul  panel 

Pathotogy 

4  12 

80412 

CRH  stimulation  panel 

Pathotogy 

1691 

80414 

Testosterone  response 

Pathology 

265 

80415 

Estradiol  response  panel 

Pathology 

2  87 

80416 

Renin  stimulation  panel 

Pathotogy 

677 

- 

80417 

Renin  stimulation  panel 

Pathology 

226 

60418 

Pituitary  evaluaton  panel 

Pathotogy 

29  74 

80420 

Dexamethasone  panel 

Pathotogy 

370 

80422 

Glucagon  tolerance  panel 

Pathotogy 

236 

" 

80424 

Glucagon  tolerance  panel 

Pathotogy 

259 

80426 

Gonadotropin  hormone  panel 

Pathotogy 

762 

80428 

Growth  hormone  panel 

Pathology 

3  42 

. 

80430 

Growth  hormone  panel 

Pathology 

403 

80432 

Insulm  suppression  panel 

Pathotogy 

693 

80434 

Insulin  tolerance  panel 

Pathotogy 

5.19 

80435 

InsuNn  tolerance  panel 

Pathotogy 

5  28 

80436 

MeWrapone  panel 

Pathology 

468 

80438 

TRH  stintulation  panel 

Pathology 

2  59 

NOTES:  CPT  Codes  and  de«cnp»k»is  only  copyright  2002  American  Medical  Associatioo   All  rights  reserved    Applicabte  FARS/Df 

ARS  apply 

- 

See  end  of  table  lor  notes  regarding  Charge  Methodotogy 

• 
1 

• 

J 

Federal  Reeister / Vol.  68,  No.  191 /Thursday,  October  2,  2003 /Notices 


57167 


57166 


Federal  Register  /  Vol.  68,  No    191 /Thursday,  October  2,  2003/Notices 


TABLE  J   —  PATHOLOGY  AND  LABORATORY  SERVICES  RELATIVE  VALUE  UNITS  (RVUS) 

PAGE  2  OF  17 


CPT' 

Conversion 

Total 
RVUs 

Charge 

HCPCS 

CPTHCPCS  Code  Description 

Facfor/GAAF 

Method- 

Code 

Category 

ology 

80439 

TRH  slimulatran  panel 

Pathdoqv 

3  45 

80440 

TRH  stimijlation  panel 

Pathology 

298 

81000 

ijiinatysis,  nooauto  w/scope 

Patholoqy 

0  16 

81001 

UnnaNsiS.  auto  v»/scope 

PathotoQV 

0  16 

81002 

UnnaJys<s  nonauto  w/o  scope 

Pathotoqy 

0  13 

81003 

Unna^ysJS  auto  */o  scooe 

Pathology 

0  12 

81005 

Urinalysis 

Pathology 

0  11 

810O7 

Unfie  screen  for  bactena 

Patholoay 

0  13 

81015 

Microscoptc  exam  of  unne 

PatholOQv 

0  16 

81020 

Unnalvsis  qiass  test 

Pathologv 

019 

81025 

Urine  preanancy  test 

Pathotogy 

0  32 

31050 

Unnatysis  votume  ine^sure 

Pathology 

0  15 

81099 

Urmalysts  test  piw^dure 

Pathology 

0  16 

32000 

Assay  of  blood  acetaWetiyde 

Pathotogy 

064 

82003 

Assay  of  acetaminophen 

Pathology 

1  04 

3200S 

Test  for  acetone/Vetor>es 

Pathology 

0  23 

82010 

Acetone  assay 

Pathology 

0  42 

82013 

Acetylcholinesterase  assay 

Pathologv 

0  57 

82016 

Acyicamitines  Qual 

Pathologv 

0  71 

82017 

Acylcarnrtines,  auani 

Pathologv 

0  87 

82024 

Assay  of  actfi 

Pathology 

1  96 

32030 

Assay  of  adp  i  amp 

Pathology 

1  32 

82040 

Assay  of  ser\jm  alt)omir 

Pathology 

0  25 

82042 

Assay  of  unne  albumin 

Pathology 

027 

82043 

Mtcroaltximin   quantitative 

Pathologv 

030 

82044 

Microalbumin  sermquant 

Pathologv 

0  23 

82055 

Assay  of  ettianol 

Pathology 

0  55 

82075 

Assay  of  Breath  ethanoi 

Pathology 

0  62 

82085 

Assay  of  aldolase 

Pathology 

0  50 

82088 

Assay  of  aldosterone 

Pathology 

2  09 

82'01 

Assay  of  unne  alkaloids 

Pathology 

1  54 

82103 

Aip^a-l-antitrvDSir   total 

Pathologv 

0  69 

32104 

Aipfia-1-ant!tryosin   pheno 

Pathology 

0  74 

82106 

Atpha-fetoofotein  serum 

Pathologv 

086 

32106 

Alpha  fetopfotein  amniotic 

Pathology 

0B6 

82ioe 

Assay  of  aluminum 

Pathology 

1  31 

82:2C 

Amines   vaqinal  fliiid  quai 

Pathology 

0  19 

8212^ 

Ammo  acid  single  qciai 

Pathology 

071 

32'28 

Amino  acids   mull  dual 

Pathology 

071 

82'3i 

Amino  acids  smote  quart 

Pathotogy 

0  87 

821 35 

Assay  aminolevulinic  acid 

Pathotogy 

084 

32136 

Amino  acids  quant  2  5 

Pathologv 

0  87 

82139 

Ammo  acids   quar   6  or  more 

Pathologv 

0  87 

82140 

Assay  of  ammonia 

Pathology 

0  75 

32'43 

Amniotic  fluid  scan 

Pathotogy 

0  35 

82145 

Assay  of  amphetamines 

Pathotogy 

0  80 

32150 

Assay  of  amylase 

Pathology 

0  33 

82154 

Androstanedioi  qlucuronide 

Pathology 

1  48 

82157 

Assay  of  androslenedicrie 

Pathotogy 

1  50 

82'60 

Assay  of  androsterone 

Pathotogy 

1  28 

82163 

Assay  of  anqiotensir  li 

Pathologv 

1  05 

82154 

Angiotensin  i  enryme  lest 

Pathologv 

0  75 

82172 

Assay  of  apoiipoproleir 

Pathotogy 

080 

82'75 

Assay  of  arsenic 

Pathology 

0  97 

82180 

Assay  of  asco<t)ic  acid 

Pathologv 

0  51 

82190 

Atomic  absorption 

Pathologv 

0  77 

82205 

Assay  of  t>art)itu  rates 

Pathotogy 

0  59 

82232 

Assay  of  beta- 2  pfotein 

Pathology 

0  83 

82239 

Bite  acids  total 

Pathology 

0  88 

82240 

Bile  acids   cholylqlycme 

Pathotogy 

1  36 

82247 

Bilirubin   total 

Pathotogy 

0  26 

82248 

Bilmjbin  direct 

Pathology 

0  26 

82252 

Fecal  bilirubin  test 

Pathotogy 

0  23 

82261 

Assay  of  btotinidase 

Pathologv 

0  87 

82270 

Test  for  blood  feces 

Pathotogy 

0  17 

82273 

^esi  for  blood  other  source 

Pathology 

017 

32274 

Assay  test  for  wood  fecai 

Pathology 

1  09 

SA 

82286 

Assay  of  bradylnnm 

Pathotogy 

0  35 

82300 

Assay  of  cadmium 

Pathology 

1  19 

MOTES    CPT  Codes  and  descnptions  Of  ly  copyright  20C2  Amencan  Medical  AssocMlioo    Ail  rights  reserved    ApplicatJte  FARS/DFARS  apply 
See  end  of  labie  (or  no»es  regarding  Cr^arge  Mel^ooology 
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CPT/ 

HCPCS 

Code 


B2306 

82307 

82308 

82310 

82330 

82331 

82340 

82355 

62360 

62365 

62370 

62373 

82374 

82375 

82376 

82376 

62379 

82380 

82362 

82363 

82384 

82387 

82390 

62397 

62415 

82435 

62436 

62436 

82441 

62465 

62480 

82482 

62485 

62466 

82467 

62488 

62489 

62491 

62492 

82495 

82507 

82520 

82523 

82525 

82528 

82530 

82533 

82540 

62541 

82542 

82543 

62544 

82550 

82552 

82553 

82554 

82565 

62570 

62575 

82585 

82595 

82600 

62507 

62606 

82615 

82626 

82627 

82633 

82634 


CPT/HCPCS  Code  Description 


Assay  of  vitamin  D 
Assay  of  vitamin  0 
Assay  of  calcitonin 
Assay  of  calcium 
Assay  of  calcium 
Calcium  Infusion  test 
Assay  of  caicium  In  urine 
Calculus  analysis,  dual 
Calculus  assay,  quant 
Calculus  spectroscopy 
X-ray  assay,  calculus 
Assay,  c-d  transfer  measure 
Assay,  blood  cartx>n  dioxide 
Assay,  blood  carbon  nxxioxide 
Test  for  carbon  monoxide 
Carcinoembryonic  antigen 
Assay  of  carnitine 
Assay  of  carotene 
Assay,  urine  catecholamines 
Assay,  t>lood  catecholamines 
Assay,  three  catecholamines 
Assay  of  catt>epsin-d 
Assay  of  ceruloplasmin 
Chemllummescent  assay 
Assay  of  chloramphenicol 
Assay  of  blood  chloride 
Assay  of  unne  chloride 
Assay,  other  fluid  chlorides 
Test  for  chtorohydrocart>ons 
Assay,  bid/serum  cholesterol 
Assay,  serum  cholinesterase 
Assay,  rbc  chohnesterase 
Assay,  chondroitin  sulfate 
Gas/liquid  chromatography 
Paper  chromatography 
Paper  chromatography 
Thin  layer  chromatography 
Chrorrwtography,  quant,  sing 
Chromotography,  quant,  mult 
Assay  of  chromium 
Assay  of  citrate 
Assay  of  cocaine 
Collagen  crosslinks 
Assay  of  copper 
Assay  of  corticosterone 
Cortisol,  free 
Total  Cortisol 
Assay  of  creatine 
Column  chromotography.  qual 
Column  chromotography,  quant 
Column  chromotoqraph/isotope 
Column  chromotograph/isotope 
Assay  of  ck  (cpK) 
Assay  of  cpk  in  blood 
Creatine.  MB  fraction 
Creatine,  isofomris 
Assay  of  creat/nine 
Assay  of  uhne  creatinine 
Creatinine  clearance  test 
Assay  of  cryofikxirrogen 
Assay  of  cryoglotxjlin 
Assay  of  cyanide 
Vitamin  8-12 
B-12  binding  capacity 
Test  for  urine  cystines 
Oehydroepiandrosterone 
Dehydroepiandrosterone 
Oesoxycorticosterone 
Deoxycortisol 


Conversion 

Factor/GAAF 

Category 


PathoJogy 

Pathotogy 

Pattwlogv 

Pathology 

Pathology 

Pattwiogy 

Pathotogy 

Pathology 

Pathology 

Pathology 

Pathology 

Pathology 

Pathology 

Patt>ok>gy 

Pathology 

Pathology 

Pathotoqy 

Pathology 

Pathology 

Pathokjgy 

Pathology 

Pathology 

Pathotoijy 

Pathology 

Pathology 

PattKJkxjy 

Pathology 

Pathology 

Pathology 

Pathology 

Pathology 

Pathokjgy 

Pathotogv 

Pathology 

Pathotogy 

Pathology 

Pathology 

Pathology 

Pathology 

Pathohxjv 

Pathokxjy 

Pathology 

Pathology 

Pathology 

Pathotogv 

Pathology 

Pathology 

Pathology 

Pathology 

Pathology 

Pathology 

Pathology 

Pathology 

Pathology 

Pathology 

Pathology 

Pathology 

Pathology 

Pathology 

Pathology 

Pathology 

Pathology 

Pathology 

Pathology 

Pathology 

Pathology 

Pathotogv 

Pathology 

Pathology 


Total 
RVUs 


Charge 
Method- 
ology 


1  52 
1  65 
1  37 
026 
070 
0.27 
0  31 
0.59 
066 
066 
0.64 
093 
0  25 
0  63 
0  31 
0  97 
087 

0  47 
088 

1  29 
1  30 
1  07 
0  55 
073 
0  65 
0  24 
026 
0  25 
031 
0  22 
0  40 

0  39 

1  06 
093 

0  82 

1  10 
0  95 
0.93 

0  93 

1  04 
1  43 
0  78 
0  96 

0  64 

1  16 
0  86 
0  84 
0  24 
0  93 
0  93 
0  93 
0  93 
0  33 
0  69 
0  59 
0  61 
0  26 
0  27 
0  48 
0  44 

0  33 

1  00 
0  77 
0  73 

0  42 

1  30 
1  14 
1  59 
1  50 


NOTES    CPT  Code*  and  descriptiors  only  copynght  2002  American  Medical  Association 
See  end  of  tatile  for  notes  regarding  Charge  Methodology 


All  rights  reserved    Applicable  FARS/DFARS  apply 


FiMlariil   HiwiBtwr/Vnl     RR     ISIn     1Q1  /ThursHav     Ortnlwr   ?.     ^.nn."?  /  Nntirp.q 


■iTIfifl 


57168 


Federal  Register 'Vol    68,  No    191 /Thursday,  October  2.  2003 /Notices 


TABLE  J 


PATHOLOGY  AND  LABORATORY  SERVICES  RELATIVE  VALUE  UNITS  (RVUS) 

PAGE  4  OF  1 7 


CPT 

Conversion 

Total 
RVUs 

Charge 

HCPCS 

CPT'HCPCS  Code  DescnptKXi 

Factor/GAAF 

Method- 

Code 

Category 

ology 

32638 

Assay  of  dibucame  numoer 

Pathology 

0  63 

32646 

Assav  of  dihydrococJeioone 

Pathology 

1  06 

32649 

Assay  of  ainydromorDhinone 

Pathology 

1  32 

3265- 

Assay  of  dinydroleslosterone 

Pathoksgy 

1  32 

32652 

Assay  of  dinydrojfvvitam,  1  ^ 

Pathology 

1  98 

326S4 

Assay  of  dimetnadKane 

Pathology 

0  71 

32657 

E-'zyme  ceM  activity 

Pathology 

0  93 

32658 

Enzyme  cell  activity   '3 

Pathology 

0  93 

82564 

E'ectrocicxetic  test 

Pathology 

1  76 

82666 

Assay  of  eoiandrosterone 

Pathology 

1  10 

32668 

Assay  c'  ervthropcielin 

Pathology 

096 

82670 

Assay  of  estradiol 

Pathology 

1  43 

32671 

Assay  of  estroqens 

Palhokxiy 

1  66 

826:'2 

Assay  of  estrocjen 

Pathology 

1  11 

32577 

Assay  of  eslnoi 

Pathology 

1  24 

32679 

Assay  of  estrone 

Pathology 

1  28 

8253C 

Assay  of  etficfiiorvvno. 

Pathology 

0  89 

52593 

Assay  of  ethylene  qiycoi 

Pathology 

0  76 

82696 

Assay  of  etiocnolanoione 

Pathology 

1  21 

82705 

'^aiviioids  feces  auai 

Pathology 

0  26 

827'G 

►^ats/i'Cids   feces   auart 

Pathology 

0  86 

827". 

Assay  of  fecal  'ai 

Pathology 

0  88 

62725 

Assay  of  Dtood  fatty  acds 

Pathology 

0  68 

82726 

Lorvq  chain  fatty  acids 

Pathology 

0  93 

S2"'28 

Assay  of  remlio 

Pathoiogv 

0  70 

32731 

Assay  of  felai  fibrcneclip 

Pathology 

331 

82735 

Assay  0'  luonde 

Pathology 

0  95 

82742 

Assay  0*  fi  jrazeoam 

Pathotogy 

1  02 

82746 

6'Ood  'oiic  dc.d  serum 

Pathology 

0  75 

3274' 

Assay  of  *oiic  acid  rtx 

Pathology 

0  89 

32'57 

Assay  ot  semen  fructose 

Pathology 

0  89 

82759 

Assay  of  'tx  galactoKmase 

Pathology 

1  10 

82760 

Assay  of  galactose 

Pathology 

0  57 

82775 

Assay  galactose  transferase 

Pathology 

1  08 

82776 

Galactose  'ransferase  test 

Pathology 

0  43 

32784 

Assay  of  qamnnaalobLilin  qm 

Pathology 

0  48 

32^35 

Assay  of  gar^maqioDulin  ae 

Pathotogy 

0  85 

S2737 

qg  '    2   3  0'  4   eacn 

Pathology 

0  41 

8280C 

b'ood  oH 

Pathology 

0  43 

82803 

Blood  gases   pH   o02  &  dC02 

Pathology 

0  99 

82305 

3  ood  gdses  A'02  saturat'on 

Pathology 

1  46 

828' 0 

Biood  qases   02  sa!  or^y 

Pathology 

0  45 

32320 

He  "^OqlODin-Gnyqerl  df^inify 

Pathology 

0  51 

62926 

Assay  c'  gastric  acid 

Pathology 

0  28 

82923 

Assay  of  qastnc  acid 

Pat.hotogv 

034 

82938 

Casfn  ;es; 

Pathology 

0  91 

82941 

Assay  of  qastnp 

Pathoiogv 

090 

82943 

Assay  of  qiucaqop 

Pathology 

0  73 

82945 

3ii,cose  cf-ier  flu  J 

pathology 
Pathology 

0  20 

62946 

Oiucaqon  tolerance  test 

0  77 

82947 

Assay   qiucose   Dioc-a  quant 

Pathotogy 

0  20 

32948 

Reaqent  stno^biooa  q'ucose 

Pathotogy 

0  16 

8295C 

G/Lcose  test 

Pathology 

0  24 

82951 

Giocose  tolerance  tes'  iGTT, 

Pathology 

0  66 

32952 

GT"^  added  sar^pies 

Pathoiogv 

0  20 

82953 

Glucose  toitxjtamide  test 

Pathology 

0  78 

82955 

Assay  0'  q6pd  er.^^^"^e 

Pathology 

0  50 

3296C 

fest  for  G6PD  enzyme 

Pathology 

031 

32962 

Glucose  Diood  test 

Pathology 

0  12 

3296J 

Assay  0*  qiucosidase 

Pathology 

1  10 

32965 

Assay  o'  qdri  enzyme 

Pathology 

0  40 

8297  5 

Assay  of  qlutamine 

Pathoiogv 

081 

8297  7 

Assay  of  GG" 

Pathology 

0  37 

82978 

Assay  of  giutattiione 

Pathology 

0  73 

32979 

Assay   rt)c  glutathione 

Pathology 

0  35 

3298C 

Assay  of  qiutethimide 

Pathotogy 

0  94 

82985 

Glycated  p'otein 

Pathotogy 

0  77 

3300' 

Gonadotropin    FSH. 

Patfvslogv 

0  95 

B3002 

Gonadotropin    Lt'i 

Pathoiogv 

0  95 

NC^tS    CP^    .oa»s  a"C  aescnoJiof^  )ri»  :opyrK3''t  2X^'  ^-^^ :.a^  McOKa  Associaiion    All  nghis  reserved    Applicable  FARS/DFARS  apply 
See  end  of  "aoie  '-.■  -exes   egardr-g  I^rarge  WemoOo  og. 
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CPT/ 

Conversion 

Tolal 

Charge 

HCPCS 

CPT/HCPCS  Code  Description 

Factor/GAAF 

1  Ulol 

RVUs 

Method- 

Code 

Category 

ology 

83003 

Assay,  growth  honnone  (hgh) 

Pathology 

0.86 

83008 

Assay  of  guanosifte 

Pathology 

086 

83010 

Assay  of  haptoglobin,  quant 

Pathotogy 

065 

83012 

Assay  of  haptoglobins 

Pathok>gy 

088 

83013 

H  pytori  analysis 

Pathology 

346 

83014 

H  pylori  drug  admirVcoHect 

Pathology 

0.40 

83015 

Heavy  metal  screen 

Pathology 

097 

83018 

Quantitative  screen,  metats 

Pathology 

1  13 

83020 

Hemoglobin  electrophoresis 

Pathology 

0.66 

83021 

Hemoglobin  chromotography 

Pathology 

0.93 

83026 

Hemoglobin,  copper  sulfate 

Pathology 

012 

83030 

Fetal  hemoglobin,  chemical 

Pathology 

042 

83033 

Fetal  hemoglobin  assay,  qual 

Pathology 

0.31 

83036 

Glycated  hemoglobin  test 

Pathology 

0.50 

83045 

Blood  melhennot^obin  test 

Pathology 

025 

63050 

Blood  methemoglobin  assay 

Pattyjiogy 

0.38 

, 

83051 

Assay  of  plasma  hemoglobin 

Pathology 

0.37 

83055 

Blood  suHhemoglobin  test 

Pathology 

0.25 

- 

83060 

Blood  sulftiemoglobin  assay 

Pathology 

0.42 

83065 

Assay  of  hemoglobin  heat 

Pathotogy 

0.35 

^. 

83068 

Hemoglobin  stability  screen 

Pathology 

043 

83069 

Assay  of  urine  hemoglobin 

Pathokjgy 

020 

- 

83070 

Assay  of  hemosiderin,  qual 

Pathology 

024 

83071 

Assay  of  hemosiderin,  quant 

Pathology 

035 

83080 

Assay  of  b  hexosaminidase 

Pathology 

0.87 

83088 

Assay  of  histamine 

Pathology 

1  52 

83090 

Assay  of  Ixxnocystine 

Pathotogy 

087 

• 

83150 

Assay  of  for  h>'a 

Pathology 

099 

8349f 

Assay  of  corticosteroids 

Pathology 

0  90 

83497 

Assay  of  5^iaa 

Pathology 

066 

83498 

Assay  of  progesterone 

Pathology 

1  39 

83499 

Assay  of  progesterone 

Pathology 

1.29 

83500 

Assay,  free  hydroxyproline 

Pathotogy 

1.16 

83505 

Assay,  total  hydroxyproline 

Pathology 

125 

83516 

Immunoassay,  nonantitxjdy 

Pathotogy 

059 

> 

83518 

Immunoassay,  dipstick 

Pathology 

044 

' 

83519 

Immunoassay,  nonantibody 

Pathotogy 

0  69 

83520 

Immunoassay,  RIA 

Pathology 

0.66 

83525 

Assay  of  insulin 

Pathotogy 

059 

83527 

Assay  of  Insulin                               « 

Pathotogy 

0.66 

' 

83528 

Assay  of  intrinsic  factor 

Pathology 

082 

83540 

Assay  of  iron 

Pathology 

033 

• 

83550 

Iron  bincting  test 

Pathology 

0.45 

83570 

Assay  of  idh  enzyme 

Pathotogy 

0.45 

83582 

Assay  of  ketogenic  steroids 

Pathotogy 

0  73 

83586 

Assay  17-  ketosteroids 

Pathotogy 

0  66 

83593 

Fractionation,  ketosteroids 

Pathotogy 

1  35 

83605 

Assay  of  lactic  acid 

Pathology 

0  55 

83615 

Lactate  (LD)  (LDH)  enzyme 

Pathoktgy 

0  31 

83625 

Assay  of  kJh  enzymes 

Pathology 

066 

83632 

Placental  lactogen 

Pathotogy 

1  04 

. 

83633 

Test  urine  for  lactose 

Pathotogy 

0.28 

83634 

Assay  of  urine  for  lactose 

Pathotogy 

0  59 

83655 

Assay  of  lead 

Pathotogy 

062 

^ 

83661 

Us  ratio,  fetal  lung 

Pathology 

1.13 

83662 

Foam  stability,  fetal  lung 

Pathology 

097 

83663 

Fkioro  polarize,  fetal  lung 

Pathology 

0.49 

—                   83664 

Lamellar  bdy,  fetal  lung 

Pathotogy 

024 

83670 

Assay  of  lap  enzyme 

Pathotogy 

047 

83690 

Assay  of  lipase 

Pathokjqy 

0  35 

83715 

Assay  of  blood  lipoproteins 

Pathology 

0  56 

83716 

Assay  of  btood  lipoproteins 

Pathotogy 

1  27 

% 

83718 

Assay  of  lipoprotein 

Pathotogy 

0  42 

83719 

Assay  of  blood  lipoprotein 

Pathotogy 

0  60 

: 

83721 

Assay  of  blood  lipoproleln 

Pathology 

0  49 

83727   . 

Assay  of  Irh  hormone 

Pathokjgy 

088 

83735 

Assay  of  magrtesium 

Pathotogy 

034 

83775 

Assay  of  md  enzyme 

Pathology 

0  38 

83785 

Assay  of  manganese 

Pathology 

1  26 

NOTES    CPT  Codes  and  de»crif 

>bons  only  copyright  2002  American  Medical  Association    AH  ngn 

tsieserved    Applict 

ibte  FARSrt)F 

ARS  apply 

Se^  end  of  table  for  rwtos  regarding  Charge  Methodok>gy. 
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CRT' 

Conversion 

Total 
RVUs 

Charge 

HCPCS 

CPT'HCPCS  Code  Description 

Facfor/GAAF 

Method- 

Cocte 

Category 

ology 

83788 

Mass  specfrometry  Quel 

Pathotoqy 

0  93 

93739 

Mass  spectrometry  quant 

Patholoay 

0  93 

33805 

Assay  of  meprobamate 

Pathology 

090 

83625 

Assay  of  Tvercury 

Pamooqv 

0  83 

83835 

Assay  0*  rnetanephnnes 

Pattiotoqy 

0  87 

83840 

Assay  o<  m«oiadoii« 

Pamology 

084 

83857 

Assay  of  methemaltximin 

Pathology 

0  55 

83858 

Assay  of  meihsuximide 

Pathology 

0  76 

83864 

MucooofysaccfiarxJes 

Pathotoqy 

1  02 

83866 

Mucopolysaccharides  screen 

Pathotoqy 

0  51 

83872 

Assay  syr.owial  luic!  mucin 

Pathotoqy 

030 

8387  3 

Assay  of  csf  pcoleir 

Pathotoqy 

0  88 

83874 

Assay  of  fnyoqtobtn 

Pathotoqy 

0  66 

8  3880 

SatnurelJC  peptide 

Pathotoqy 

1  74 

83883 

Assay   nep^elomotry  not  spec 

Pathotoqy 

0  70 

83885 

Assay  0'  nicket 

Pathotoqy 

1  26 

83«87 

Assay  of  nicotine 

Pathotoqy 

1  22 

3389C 

Mo*ecule  iso<ate 

Pathotogy 

021 

83891 

Molecule  isolate  nudeiC 

Pathotoqy 

021 

83892 

Molecular  diaanost)cs 

Pathotoqy 

021 

83893 

Molecule  doVslot/blot 

Pathotoqy 

021 

33«94 

Molecule  aei  eiectrooMor 

Pathotoqy 

021 

83896 

Molecular  Jiaqnostics 

Pathotoqy 

021 

33897 

Molecule  -^ucleic  transfer 

Pathotoqy 

021 

33898 

Molecule  -^ucieic  amp^i 

Pathology 

086 

83901 

Molecule  nucleic  ampii 

Pattiotoqy 

0  86 

839C'2 

Molecular  diagnostics 

PattwWqy 

0  73 

S3903 

Mntecuie  mutation  scan 

Pathology 

0  86 

33904 

Molecule  Tiuiation  identity 

Pathotoqy 

086 

83905 

Motecuie  rnutalion  identify 

Pathotoqy 

0  86 

83906 

Molecule  'riutation  identify 

Pathology 

0  86 

83912 

Genetic  enaminatiofi 

Pathotogy 

021 

33915 

s 

Pathotogy 

0  57 

33916 

OiiQoaorai  Daids 

Pathotogy 

1  03 

* 

83918 

Organic  ac-ds   total   qua^I 

Pathology 

084 

83919 

OfQanic  acids  Quai  eact- 

Pathotoqy 

084 

33921 

Orqarc  acia    sirxjie  j.  ant 

Pathotogy 

084 

33925 

Assay  0*  ooiates 

Pathotogy 

1  00 

83930 

Assay  'jf  Siood  osniOiality 

Pathology 

034 

83935 

Assay  0'  jrne  osmotauK 

Pathology 

0  35 

33937 

Assa»  of  oste-3ca(cin 

Pathotoqy 

1  53 

93945 

Assay  Qt  onaiaie 

Pathology 

066 

3395C 

OncoprDlein    her  2/neu 

Pathotogy 

3  31 

83970 

Assay  0'  oarattxirnxjne 

Pathology 

2  12 

83986 

Assay  o'  Dodv  fluid  acdity 

Pathology 

0  18 

83992 

Assay  'or  phencyciidine 

Pathology 

0  75 

84022 

Assay  of  p^enot^lazme 

Pathotogy 

080 

3403: 

Assay  of  blood  o^'o 

Pathotogy 

0  28 

340  35 

Assay  ;•  rif>en,ii<etores 

Pathotogy 

0  19 

34060 

Assay  icij  pnosD^aiase 

t'atholoqy 

0  38 

34061 

P^^cspnjTase   *orprsa"  ei  1"^ 

Pathology 

041 

84066 

Assa*  trostaie  phosp^aiase 

Pathotoqy 

0  50 

34075 

Assay  ailiaiine  pnosp^aldse 

Pathology 

0  27 

34o:'s 

Assay  ana  ine  priospnatase 

Pathology 

0  37 

34080 

Assay  amaiine  p^oso^a•ases 

Pathology 

0  76 

34081 

An^motic  fluid  enzyme  lesl 

Pathology 

0  85 

84085 

Assay  3f  rpc  pq6d  enzyme 

Pathology 

0  35 

3408' 

Assay  pnospnonexose  e^zyrnes 

Pathology 

0  53 

84 '00 

Assay  of  otiospriorus 

Pathotogy 

0  24 

94135 

Assay  of  jnne  p^osp^lC'us 

Pathology 

0  27 

84 '06 

Test  for  porphotxiinooen 

Pathology 

0  22 

841 '0 

Assay  of  pocpriobilinoqep 

Pathotogy 

0  43 

841'9 

Test  unne  for  porphyrins 

Pathology 

0  44 

84'20 

Assay  of  jrine  porphynns 

Pathology 

0  75 

34126 

Assay  of  feces  porpMynns 

Pathotogy 

1  31 

84' 2^ 

Assay  o'  feces  oorpfiynns 

Pathology 

0  60 

&4'32 

Assay  of  serum  potassium 

Pathology 

0  24 

84133 

Assay  of  urine  ootassium 

Pathology 

0  22 

&4'34 

Assay  of  pfealbumin 

Pattwlogy 

0  75 

NOTES    CPf  CoOes  a'x)  ievrnotions  j'-iy  copyriqii  2002  Ame'ican  Medical  Associatici    Ail  r-gt^ts  'esen/ed    Applicable  FARS/DFARS  apply 
See  end  o«  tao«  for  ^o»es  regara.ng  Craiije  Wetrocoooy 
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CPT/ 

HCPCS 

Code 


84135 

84138 

84140 

84143 

84144 

84146 

84150 

84152 

84153 

84154 

84155 

84160 

84165 

84181 

84182 

84202 

84203 

84206 

84207 

84210 

84220 

84228 

84233 

84234 

84235 

84238 

84244 

84252 

84255 

84260 

84270 

84275 

84285 

84295 

84300 

84302 

84305 

84307 

84311 

84315 

84375 

84376 

84377 

84378 

84379 

84392 

84402 

84403 

84425 

84430 

84432 

84436 

84437 

84439 

84442 

84443 

64445 

84446 

84449 

84450 

84460   ■ 

84466 

84478 

84479 

84480 

84481 

84482 

84484 

84485 


CPT/HCPCS  Code  Oescnption 


Assay  of  pregnanediol 
Assay  of  preqnanetriol 
Assay  of  pregnenolone 
Assay  of  17-iiydroxypregneno 
Assay  of  progesterone 
Assay  of  prolactin 
Assay  of  prostaglandin 
Assay  of  psa,  complexed 
Assay  of  psa.  total 
Assay  of  psa,  free 
Assay  of  protein 
Assay  of  serum  protein 
Assay  of  serum  proteins 
Western  blot  test 
Protein,  western  blot  test 
Assay  RBC  protoporphyrin 
Test  RBC  protoporphyrin 
Assay  of  proinsulin 
Assay  of  vitamin  b-6 
Assay  of  pyruvate 
Assay  of  pyruvate  kinase 
Assay  of  quinine 
Assay  of  estrogen 
Assay  of  progesterone 
Assay  of  er»docrine  hormone 
Assay,  nortendocrine  receptor 
Assay  of  renin 
Assay  of  vitamin  b-2 
Assay  of  selenium 
Assay  of  serotonin 
Assay  of  sex  hormor;e  globul 
Assay  of  sialic  acid 
Assay  of  silica 
Assay  of  serum  sodium 
Assay  of  urine  sodium 
Assay  of  sweat  sodium 
Assay  of  somatomedin 
Assay  of  somatostatin 
Spectrophotometry 
Body  fluid  specific  gravity 
Chromatogram  assay,  sugars 
Sugars,  single,  gual 
Sugars,  multiple,  qual 
Sugars  single  quant 
Sugars  multiple  quant 
Assay  of  urine  sulfate 
Assay  of  testosterone 
Assay  of  total  testosterone 
Assay  of  vitamin  b-1 
Assay  of  thiocyanate 
Assay  of  ttiyroglobuiin 
Assay  of  total  thyroxine 
Assay  of  neonatal  thyroxine 
Assay  of  free  thyroxine 
Assay  of  thyroid  activity 
Assay  thyroid  stim  hormone 
Assay  of  tsi 
Assay  of  vitamin  e 
Assay  of  transcortin 
Transferase  (AST)  (SGOT) 
Alanine  amino  (ALT)  (SGPT) 
Assay  of  transfemn 
Assay  of  triglycerides 
Assay  of  thyroid  (t3  or  t4) 
Assay,  triiodothyronine  (t3) 
Free  assay  (FT-3) 
T3  reverse 

Assay  of  troponin,  quant 
Assay  duodenal  fluid  trypsin 


Converswn 

Total 
RVUs 

Charge 

Factor/GAAF 

Method- 

Category 

ology 

Pathologv 

098 

Pathology 

0  97 

Pathology 

1  06 

Pathology 

1  17 

Pattwlogv 

1  07 

- 

Pathology 

0.99 

Pathology 

1  28 

Pathology 

0  94 

Pathologv 

094 

Pathology 

094 

Pathology 

019 

Pathology 

0.27 

Pathologv 

055 

Pathology 

0,87 

Pathologv 

0  92 

Pathologv 

074 

Pathology 

044 

Pathologv 

091 

Pathologv 

1  44 

Pathologv 

056 

Pathology 

048 

Pathologv 

0  60 

Pathologv 

3  31 

Pathology 

333 

Pathologv 

2  69 

Pathology 

1  88 

Pathologv 

1  13 

Pathologv 

1  04 

Pathologv 

1  31 

Pathologv 

1.59 

Pathologv 

1  12 

Pathologv 

069 

Pathologv 

1  21 

Pathologv 

0  25 

Pathologv 

0  25 

Pathologv 

0  25 

Pathologv 

1  09 

Pathokxjv 

094 

Pathologv 

036 

Pathologv 

013 

Pathologv 

1  01 

Pathologv 

028 

Pathology 

0  28 

Pathologv 

0  59 

Pathologv 

0  59 

Pathologv 

0  24 

Pathologv 

1  31 

Pathologv 

1  33 

Pathologv 

1  09 

Pathology 

060 

Pathologv 

082 

Pathology 

0  35 

Pathologv 

0  33 

Pathologv 

0  46 

Pathology 

0  76 

Pathologv 

0  86 

Pathologv 

2  61 

Pathologv 

0  73 

Pathology 

0  92 

Pathologv 

0  27 

Pathologv 

0  27 

Pathologv 

066 

Pathologv 

0  30 

Pathologv 

0  33 

Pathologv 

073 

Pathologv 

0  87 

Pathology 

0  81 

Pathologv 

0  51 

Pathologv 

0  39 

NOTES    CPT  Codes  and  descnphons  only  copynght  2002  AmefKan  Medical  Association    All  ngWs  reserved    Applicable  FARS/DFARS  apply 
See  end  of  tak)le  for  notes  regarding  Charge  Methodology 
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CPT' 

Converswo 

Total 
RVUs 

Charge 

mCPCS 

CPT/HCPCS  Code  Description 

Factor/GAAF 

Method- 

Ccxje 

Category 

ology 

84488 

Test  feces  for  trypsin 

Pathologv 

0  37 

84490 

Assav  oi  feces  fw  trypsin 

Pathology 

0  39 

84510 

Assay  of  ryrosine 

PattHjlogv 

0  53 

84512 

Assay  of  troponin  qual 

Pathology 

0  40 

84520 

Assay  of  urea  nrtroqen 

Pathology 

0  20 

84525 

Urea  rutroqen  semi-quanl 

Pathokxjy 

0.19 

84540 

Assay  of  unne/urea-n 

Pathologv 

0  24 

84545 

Urea-N  clearance  test 

Pathologv 

034 

84550 

Assay  of  bkxjdyunc  acxj 

Pathologv 

0  23 

84560 

Assay  of  unne/unc  acid 

Pathologv 

0  24 

84577 

Assay  of  feces/urobilinoqen 

Pathology 

064 

84578 

Te^t  urine  urobilinogen                                      * 

Pathologv 

017 

84580 

Assay  of  urine  urobilirKxjen 

Pathology 

0  36 

84583 

Assay  of  unne  urobilinogen 

Pathologv 

0  26 

84585 

Assay  of  unne  vma 

Pathologv 

0  80 

84586 

Assay  of  vip 

Patholoqy 

1  81 

84588 

Assay  of  vasopressin 

Pathologv 

1  74 

84590 

Assay  of  vitamin  a 

Pathologv 

0  59 

84591 

Assay  of  ros  vitannin 

Pathologv 

059 

34597 

Assay  of  vitamin  k. 

Pathologv 

0  70 

84600 

Assay  of  vo^bles 

Pathologv 

0  82 

84620 

Xylose  toierance  test 

Pathology 

061 

84630 

Assay  of  zinc 

Pathologv 

0  58 

84681 

Assay  of  c  peptide 

Pathologv 

1  07 

34702 

Ct>onorMC  gonadotropin  test 

Pathologv 

0  77 

84703 

Chononic  gonadotropin  assay 

Pathologv 

0  39 

84830 

Ovulabon  tests 

Pathology 

0  51 

84999 

Clinical  cnemislrv  lest 

Pathologv 

0  27 

85002 

Bleeding  time  test 

Pathologv 

0  23 

85004 

Automated  diff  wtx;  count 

Pathologv 

0  33 

85007 

Bl  smear  w/drff  wtx:  count 

Pathologv 

0  18 

85008 

Bl  smear  w/o  drft  wtx  count 

Pathology 

0  18 

85009 

Manual  diff  wtx  counl  ti-coal 

Pathology 

0  19 

85013 

Spun  micronematocrit 

Pathology 

0  12 

85014 

Henialocnt 

Pathology 

0  12 

850' 8 

Hemoglocm 

Pathologv 

0  12 

35025 

CompJete  cbc  w/auto  diff  wDc 

Pathologv 

0  40 

85027 

Complete  ctx:  automated 

Pathology 

0  33 

85032 

Manual  cell  count  each 

Pathologv 

0  22 

85041 

Automated  rtx  count 

Pathologv 

0  15 

85044 

Manual  reticulocyte  count 

Pathologv 

0  22 

85045 

Autonoated  reticulocyte  count 

Pathologv 

021 

85046 

Reticyte/hgb  concentrate 

Pathologv 

0  29 

85048 

Automated  leukocyte  count 

Pathokxjy 

0  13 

85049 

Automated  ptatelet  count 

Pathologv 

0  23 

85130 

Chromogenic  substrate  assav 

Pathologv 

0  61 

85170 

Blood  clot  retraction 

Pathology 

0  19 

85175 

Blood  clot  lysis  time 

Pathologv 

0  23 

85210 

Blood  clot  factor  il  test 

Pathologv 

0  67 

85220 

Blood  Clot  factor  V  test 

Pathologv 

0  91 

85230 

Blood  Clot  factor  VII  test 

Pathology 

0  92 

85240 

Blood  clot  factor  VIH  test 

Pathology 

0  92 

85244 

Btood  clot  factor  Viii  test 

Pathologv 

1  05 

85245 

Blood  clot  factor  VIII  lest 

Pathology 

1  18 

85246 

Blood  clot  factor  VIII  test 

Pathology 

1  18 

85247 

Blood  clot  factor  VIII  test 

Pathology 

1  18 

85250 

Btood  Clot  fadof  IX  test 

Pathologv 

0  98 

85260 

Blood  clot  factor  X  test 

Pathologv 

0  92 

85270 

Blood  clot  factor  XI  test 

Pathologv 

0  92 

85280 

Blood  clot  factor  Xll  test 

Pathology 

099 

85290 

Blood  clot  factor  Xll!  lest 

Pathology 

084 

85291 

Blood  clot  factor  Xii:  test 

Pathologv 

0  46 

85292 

Blood  clot  factor  assay 

Pathology 

0  97 

85293 

Blood  Clot  factor  assay 

Pathologv 

097 

85300 

AntithromtMn  III  test 

Pathologv 

0  61 

85301 

Antitfirombin  111  test 

Pathologv 

0  55 

85302 

Blood  clot  inhibrtor  antigen 

Pathologv 

0  62 

85303 

Blood  dot  inhibilor  test 

Pathologv 

0  71 

85305 

Blood  clot  inhitjitor  assay 

Pathologv 

0  59 

NOTES    CPT  Cooes  and  oescnptions  orty  copyngit  20C2  A/neocan  Medical  Association 
See  end  of  ta£)«  lor  ry>tes  rsga'sling  Cnarge  MeltKXJoiogy 
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CPT/ 

HCPCS 

Code 


85306 

85307 

85335 

85337 

85345 

85347 

85348 

85360 

85362 

85366 

85370 

85378 

85379 

85380 

85384 

85385 

85390 

85400 

85410 

85415 

85420 

85421 

85441 

85445 

85460 

85461 

85475 

85520 

85525 

85530 

85536 

85540 

85547 

85549 

85555 

85557 

85576 

85597 

85610 

85611 

85612 

85613 

85635 

85651 

85652 

85660 

85670 

85675 

85705 

85730 

85732 

85810 

85999 

86000 

86001 

86003 

86005 

86021 

86022 

86023 

86038 

86039 

86060 

86063 

86140 

86141 

86146 

86147 

86148 


CPT/HCPCS  Code  Description 


Blood  clot  InhibJtor  test 
Assay  activated  protein  c 
Factor  inhiMor  test 
Thromiximodulin 
Coagutation  time 
Coagulation  lime 
CoaguMion  time 
Euglobuiin  lysis 
Fibrin  degradation  products 
Fibrinogen  test 
Fibrinogen  test 
Fibrin  degrade,  semiquani 
Fibrin  degradation,  quant 
Fibrin  degradation,  vte 
Fteinogen 
Fibrinogen 
Fibrinoiysms  screen 
Fibrinolytic  piasmin 
Fibrinolytic  antiplasmin 
Fibrinolytic  ptasminoqen 
Fibrinolytic  plasminogen 
Fibrinolytic  plasminogen 
Heinz  bodies,  direct 
Heinz  bodies,  induced 
Hemoglobin,  fetal 
Hemoglobin,  fetal 
Hemolysin 
Heparin  assay 
Heparin  neutralization 
Heparin-protamine  tolerance 
Iron  stain  peripheral  blood 
Wbc  allcaiine  phosphatase 
RBC  mechanical  fragilitv 
Muramidase 
RBC  osmotic  fragiljtv 
RBC  osmotic  fragility 
Blood  pUtelet  aggregation 
Rateiet  neutralization 
Prothromi>in  time 
Prothrombin  test 
Viper  venom  prothrombin  time 
Russell  viper  venom,  diluted 
Reptiiase  test 

Rbc  sed  rate,  nonautomated 
Rt)C  sed  rate,  automated 
RBC  sickle  cell  test 
Thrombin  time,  plasma 
Thrombin  lime,  titer 
Thromboplastin  inhibition 
Thromtjoplastin  time,  partial 
Thromboplastin  time,  partial 
Blood  viscosity  examination 
Hematologv  procedure 
Agglutinins,  febnie 
AHerqen  specific  igg 
Allergen  specific  IgE 
Allergen  specific  I9E 
WBC  antibody  identiftcation 
Platelet  antilxxlies 
Immunoglotxilln  assay 
Antlnuclear  antibodies 
Antinucleaf  antibodies  (ANA) 
Antistreptolvsin  o,  titer 
Antistreptolysin  o,  screen 
C-reactive  protein 
C-reactive  protein,  hs 
Glycoprotein  antit>odv 
Cardiolipin  antibody 
Phospholipid  antibody 


Conversion 

Total 
RVUs 

Charge 

Factor/GAAF 

Method- 

Category 

ology 

Pathotogy 

079 

Pathology 

0.79 

Pathotogy 

066 

Pathotogy 

0  53 

Pathotogy 

0  22 

Pathology 

022 

Pathology 

019 

Pathology 

043 

Pathology 

035 

Pathology 

044 

Pathotogy 

0.58 

Pathology 

037 

Pathotogy 

052 

Pathology 

0  52 

Pathotogy 

044 

Pattiotogy 

0.44 

Pathotogy 

027 

Pathotogy 

0.45 

Pathotogy 

0  40 

Pattiotogy 

088 

Pathotogy 

034 

Pathology 

0.52 

Pathotogy 

022 

Pathotogy 

0.35 

Pathology 

040 

Pathotogy 

034 

Pathotogy 

0  46 

Pathotogy 

0  67 

Pathotogy 

061 

Pathotogy 

0  73 

Pathotogy 

033 

Pathology 

044 

Pathotogy 

044 

Pathology 

096 

Pathotogy 

034 

Pathology 

069 

Pathotogy 

1  10 

Pathotogy 

0  92 

Pathotogy 

020 

Pathotogy 

02c 

Pathology 

0  49 

Pathology 

049 

Pathotogy 

051 

Pathology 

0  18 

Pathotogy 

0  14 

Pathotogy 

0.28 

Pathotogy 

0.30 

Pathology 

0  35 

Pathotogy 

0  49 

Pathology 

0  31 

Pathology 

033 

Pathotogy 

0  60 

Pathology 

020 

Pathotogy 

0  36 

Pathotogy 

0  27 

Pathology 

027 

Pathology 

041 

Pathology 

0  77 

Pathology 

094 

Pathotogy 

064 

Pattxrtogv 

062 

Pathology 

0  57 

PattKJlogy 

0  37 

Pathotogy 

0  30 

Pathotogy 

027 

Pathology 

066 

Pathotogy 

1  31 

Pathology 

1  31 

Pathology 

0  82 

NOTES    CPT  Codes  and  descriptions  only  copyriBM  2002  American  Medical  AssooaUon 
See  end  01  table  tor  notes  regardinfl  Charge  Methodology 
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CPT 

Conversion 

Total 
RVUs 

Charge 

HCPCS 

CPT.HCPCS  Code  Description 

Factor/GAAF 

Method- 

Code 

Category 

ology 

86155 

ChenTctaxis  assay 

Pattiologv 

0  82 

86156 

Cow  aqqiutinin  screen 

Pattvjloflv 

034 

86157 

Coo  aggiufLnin   tiler 

Pathology 

041 

86160 

Como<ement,  antigen 

PalholoQv 

0  62 

86'6' 

Comp(ement/funct.on  activity 

Pattwkxjy 

0  62 

86162 

Cofnotemerit  total  (CH50' 

Pathology 

1  04 

86171 

Complement  fixation  each 

Pathology 

0  51 

86186 

CountenmmunoelectroDtioresis 

Pathology 

0  46 

86215 

Deojryntwnuclease  antitxjdy 

Pattiokxjv 

0  68 

86225 

ONA  antibodv 

Pathology 

071 

86226 

DNA  antitx)dv  sinqle  sKand 

Patriology 

0  62 

86235 

Nuclear  antigen  antibody 

Pathology 

0  92 

86243 

Fc  receptor 

Pathology 

1  05 

86255 

F I joresceni  antibody   screen 

Pathotogy 

0  62 

86256 

Fluorescent  antibody  tiler 

Pattvology 

0  62 

86277 

Growt^  hormone  antibody 

Pathology 

0  81 

86280 

Hemaqqiutination  inhibition 

Pathology 

0  42 

86294 

immunoassay  tumor  qual 

Pathology 

1  01 

86300 

mmunoassay   tumor  ca  1  5  3 

Pathology 

1  07 

86301 

mmunoassay  tumor  ca  '9  9 

Pathology 

1  07 

36304 

.mmunoassav   tumor   ca  ^25 

Pathology 

1  07 

36306 

Helerophile  antibodies 

Pathology 

0  27 

36309 

Heterophile  antitxDd.es 

Pathology 

0  33 

36310 

^ieterophile  antibodies 

Pathology 

038 

36316 

Immunoassay  tumor  othe' 

Pathology 

1  07 

36317 

Immunoassay  infecnous  aqent 

Pathology 

0  77 

86318 

Immunoassay  infectious  agent 

Pathology 

0  66 

36320 

Se'um  'mmunoeiectroDhgresis 

Pathology 

1  15 

36325 

Othe-  mmunoe/ectrop.horesis 

Pathology 

1  15 

36327 

ImmunoeiectroDhoresis  assay 

Pathology 

1  16 

86329 

Immunodiffusion 

Pathology 

0  72 

36331 

mmunodiffuSKjn  ouchtenony 

Pathology 

0  62 

36332 

mmune  complex  assay 

Pathology 

1  25 

36334 

immunofixation  procedure 

Pathology 

1  15 

86336 

InhiCiP  A 

Pathology 

0  80 

3633^ 

Insulin  antibodies 

Patholooy 

1  10 

3634C 

otripsic  facte-  a.^tibody 

Pathology 

0  77 

36341 

Siel  cell  antibody 

Pathology 

1  02 

36343 

^euKocyte  histamine  release 

Pathology 

064 

36344 

L.euKocyte  phagocytosis 

Pathology 

041 

36353 

cymphocyle  transformation 

Pathology 

2  52 

36359 

T  cells   total  count 

Pat^ology 

1  94 

36360 

T  cell  absolute  counfalio 

Pathology 

241 

3636- 

T  cell  absolute  count 

PatlKilogy 

1  37 

36376 

Microsomal  antibody 

Pathology 

0  75 

36378 

Migration   nhibitory  factor 

Pathology 

1  01 

36382 

Neutralization  test   ^"'a 

Pathology 

0  87 

36384 

NitroDiue  tetrazoiium  dye 

Pathology- 

0  58 

36403 

Particle  agglutination  test 

Pathology 

0  52 

36406 

Particle  agglutination  test 

Pathology 

0  55 

36430 

Rheumatoid  factor  lest 

Pathology 

0  29 

36431 

Rheumatoid  factor   quant 

Pathology 

0  29 

36485 

Sk  n  tes'  Candida 

Pathology 

0  30 

MDR 

36586 

Sn-n  test   unlisted 

Pathology 

0  30 

MDR 

3659C 

StrepIoK.nase  antibody 

Pathology 

0  57 

36592 

Blood  serology  quaiitat  ve 

Pathology 

0  22 

36593 

Blood  serology    auantitat  .e 

Pathology 

0  23 

86602 

Ant;nomyces  antibodv 

Pathology 

0  52 

86603 

Aaenovirus  antitiody 

Pathology 

0  66 

S6606 

Asoe'aiiius  antibody 

Pathology 

0  77 

86609 

Bacterium  antibody 

Pathology 

0  66 

86611 

Bartonella  antitxxfy 

Pathology 

0  52 

86612 

Blastomyces  antibody 

Pathology 

0  66 

86615 

Botqetella  antibodv 

Pathology 

0  68 

86617 

Lyme  disease  antibody 

Pathology 

0  79 

866'8 

Lyme  disease  antitxxly 

Pathology 

0  87 

866^9 

Borrelia  dntitx)dv 

Pathology 

0  69 

86622 

Brucella  antibody 

Pathology 

0  46 

86625 

Campylobacter  ant:tx>dy 

Pathology 

0  67 

NOTES    CP"'  CoOes  aixl  cle5C'■■p^oni  on^  cocv'■lg^r  200.,  Amer.car  Med  ca'.  Assoc  a;  on    Aj,  nghts  reserved    Applicable  FARS/QFARS  apply 
See  enc  o*  tabte  fof  ^c:es  'egar^-'^g  Cha*ge  Me"x>dotogy 
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CPT/ 

HCPCS 

Code 


86628 
86631 
86632 
86635 
86638 
86641 
86644 
86645 
86648 
86651 
86652 
36653 
86654 
88658 
86663 
86664 
86665 


86668 

86671 
86674 
86677 
86682 
86684 
86687 


86692 
86694 
86695 


86698 

86701 

86702 

86703 

86704 

86705 

86706 

86707 

86708 

86709 

86710 

86713 

86717 

86720 

86723 

86727 

86729 

86732 

86735 

86738 

86741 

86744 

86747 

86750 

86753 

86756 

86757 

86759 

86762 

86765 

86768 

86771 

86774 

86777 

86778 

86781 

86784 

88787 


CPT/HCPCS  Cod*  Descripbon 


Candida  antibodv 
CMamydn  antitxxlv 
CMamydia  kvn  antibodv 
CoccidkMdM  antilxxtv 
Q  favw  anl8>odv 
Crvplococcus  antitxjdv 
CMVantitx)dv 
GMV  antibodv.  IgM 
DipMheria  anti>ody 
EncepttMtts  antibodv 
Encephalitis  antibodv 
EncephaMs  antibodv 
Encephalilit  antibodv 
Enterovirus  anttt)odv 
Epslein-barr  antibodv 
Epstein-ban- antibodv 
Epstein-barr  antibody 
Ehrlichia  antibodv 
FranctseUa  tuiarensis 
Fungus  antHiodv 
Giardia  lamblia  antibodv 
Heiicobactar  pvloh 
Hainmtt)  antibodv 

Hemophilus  influenza 

Httv-i  antibody 

Httv-ii  antibody 

HTLV/HIV  confirmalorv  test 

Hepatitis,  delta  agent 

Herpes  simplex  (est 

Herpes  simplex  test 

Herpes  simjilex  type  2 

Hisloplasnna 

HIV-1 

HIV-2 

HIV-1/HIV-2,  single  assay 

Hep  b  core  antibodv,  total 

Hep  b  cone  antibodv,  igm 

Hep  b  surtece  antibody 

Hep  be  antibodv 

Hep  a  antibody,  total 

Hap  a  antilMdy,  igm 

Influenza  virus  antibodv 

Legionefla  antibodv 

Leishmania  antibody 

Leptospira  antibodv 

Listeria  monocytogenes  ab 

Lymph  choriomeningitis  ab 

Lympho  venereum  antit>ody 

Mucormycosis  antibody 

Mumps  antitxxtv 

Mycoplasma  antit>ody 

Neisseria  meningitidis 

Nocardia  antibodv 

Parvovirus  antitxxlv 

Malaria  antibodv 

Protozoa  antitxxlv  nos 

Respiratory  virus  antibody 

Rickettsia  antibody 

Rotavirus  antitxxiy 

Rubella  antibody 

Rutjeota  antibodv 

Salmonella  antitxxiy 

Shigella  antibodv 

Tetanus  antitxxlv 

Toxoplasma  antitxxlv 

Toxoplasma  antitxxiy,  igm 

Treponema  pallidum,  confirm 

Trichinella  antibodv 

Varicella-zoster  antibodv 


Conversion 

Total 
RVUs 

Charge 

Factor/GAAF 

Method- 

Category 

ology 

Pathology 

0.62 

Pathotogy 

0.61 

Pathology 

065 

Pathology 

059 

Pathology 

.0.62 

Pattwlogy 

074 

Pathology 

074 

Pathology 

0.86 

Pathology 

0  78 

Pathology 

068 

Pathology 

068 

Pathology 

0  68 

Pathotogy 

068 

Pathology 

0.67 

Pathology 

0.67 

Pathotogy 

0  79 

Pathotogy 

0  93 

Pattrologv 

0  52 

Pathotogy 

053 

Pathotogy 

0.63 

Pathology 

0  76 

Pathology 

0  74 

Pathotogy 

067 

Pathology 

081 

PattK)togy 

043 

Pathotogy 

072 

Pattiotogy 

099 

Pathotogy 

088 

Pathotogy 

0.74 

Pathotogy 

068 

Pathology 

0.99 

Pathotogy 

064 

Pathotogy 

046 

Pathotogy 

069 

Pathology 

0.70 

Pathotogy 

062 

Patttoiogy 

0.60 

Pathology 

055 

Pathology 

059 

Pathotogy 

064 

Pathotogy 

058 

Pathology 

070 

Pathotogy 

0  79 

Pathotogy 

0  63 

Pathotogy 

068 

Pathotogy 

0  68 

Pathotogy 

066 

Pathology 

0.61 

Pathology 

0.68 

Pathology 

067 

Pathotogy 

0.68 

Pathotogy 

068 

Pathology 

068 

Pathotogy 

077 

Pathology 

068 

Pathology 

0.64 

Pathology 

0.66 

Pathotogy 

099 

Pathotogy 

068 

Pathotogy 

074 

Pathology 

066 

Pathotogy 

068 

Pathotogy 

068 

Pathotogy 

076 

Pathology 

074 

Pathotogy 

074 

Pathotogy 

0.66 

Pathology 

064 

Pathotogy 

066 

NOTES    CPT  Codes  and  (Jescnption*  only  copyngtTt  2002  American  Medical  AsKxiation    AH  rights  reserved 
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CPT, 

Conversion 

Total 

Charge 

HCPCS 

CPT/HCPCS  Code  Descnption 

Factor/GAAF 

Method- 

Code 

Category 

RVUs 

ology 

36790 

Virus  antttiody  nos 

PattKJtoay 

066 

86793 

Yersinia  antibcxJv 

Patholoqy 

0  68 

86800 

Thyroqtobulin  antibodv 

Pattiology 

0  82 

86803 

Hepatitis  c  ab  test 

Patfvjiogv 

0  73 

86304 

Hep  c  ab  test  confirm 

PattKJloqy 

0  79 

86805 

LymDhocvtotoxicity  assay 

PattKllOQV 

268 

86806 

Lymphocytotoxicity  assay 

Patfiology 

244 

86807 

Cytotoxic  anubody  screening 

Paft>otoQy 

2  03 

86808 

Cytotoxic  antilxxJy  screening 

Pathokxiv 

1  52 

86812 

HLA  typing,  A.  B,  or  C 

Pattvsloqy 

1  32 

86813 

HLA  typing.  A,  B  or  C 

Pattiotogy 

298 

86816 

HLA  typing.  DR/tX3 

Pattioloqy 

1  43 

86817 

HLA  Wpinq  DfUDQ 

Patholoqy 

3  30 

86821 

Lymphocyte  culture  mixed 

Pathology 

290 

86822 

Lymp^ocY1e  culture  pnmed 

Pathology 

1  88 

86849 

Immunokxjv  procedure 

Pathotoqy 

1  17 

SAF 

86850 

RBC  antibody  screen 

Patholooy 

0  42 

MDR 

86860 

RBC  antibody  elution 

PathokKjy 

0  42 

MDR 

86870 

RBC  antbody  identificaUon 

PattK)k>ov 

0  73 

MDR 

86880 

Coombs  test  direct 

Patholoqy 

0  28 

36885 

Coombs  test  indirect,  qual 

Pathotoqy 

0  29 

36886 

Coombs  test,  indirect  titer 

Patholoqy 

0  27 

86890 

Autotoqous  btood  process 

Patholoqy 

1  68 

MDR 

86891 

Autologous  Wood  oo  salvage 

Patholoqy 

2  62 

MDR 

86900 

Blood  typing,  ABO 

Patholoqy 

015 

36901 

Blood  tvptrg  Rti  (Di 

Pathology 

021 

MDR 

36903 

Blood  typtnq  antigen  screen 

Patholoqy 

0  48 

36904 

Blood  typing   patient  serum 

Pathology 

0  49 

869C5 

Stood  typtnq  RBC  antigens 

Patholoqy 

0  20 

36906 

Blood  typtrKj  Rh  phenotype 

Pathology 

0  40 

86910 

Blood  tvpiriQ  patemrty  lest 

Patholoqy 

0  46 

MDR 

36911 

Blood  typiriQ  antigen  system 

Pathotoqy 

036 

MDR 

86920 

Compatibility  test 

Pathoksqv 

046 

MDR 

36921 

Compatibility  test 

Patfioksgy 

0  42 

MDR 

86922 

Compatibility  test 

Pathology 

0  25 

MDR 

36927 

Plasma,  fresh  frozen 

Pathology 

0  23 

MDR 

86930 

Frozen  blood  prep 

Pathology 

1  46 

PHCS 

36931 

Frozen  blood  thaw 

Patholoqy 

2  31 

MDR 

86932 

Frozen  Wood  freeze^naw 

Patholoqy 

2  52 

MDR 

36940 

Hemolysins/aqglutinins  auto 

Patholoqy 

0  42 

86941 

Hemotysms/ agglutinins 

Patholoqy 

0  62 

36945 

Blood  product/irradiation 

Patholoqy 

0  63 

MDR 

36950 

Leukacyte  transfusion 

Pathokjgy 

1  15 

MDR 

36965 

Pooling  blood  platelets 

Pathokxjy 

0  29 

MDR 

36970 

RBC  pretreatment 

Patholoqy 

034 

MDR 

36971 

RBC  pretreatment 

Pathokjqy 

034 

MDR 

36972 

RBC  pretreatment 

Patholoqy 

031 

MDR 

36975 

RBC  pretreatment  seoim 

Patholoqy 

021 

MDR 

36976 

RBC  pretreatment   serum              ' 

Patholoqy 

017 

MDR 

36977 

RBC  pretreatment  serum 

Patholoqy 

021 

MDR 

36978 

RBC  DfetreatmenI   serum 

Pathology 

046 

MDR 

36985 

Split  btood  Of  products 

Pathokjgy 

044 

MDR 

87001 

Small  animal  inoculatiori 

Pathology 

068 

87003 

Small  animal  inoculation 

Pattwloqy 

086 

87015 

Specimen  concentratioo 

PattTology 

034 

87040 

Blood  culture  for  tiactena 

Patholoqy/ 

0  53 

37045 

Feces  culture  bactena 

Patholoqy 

0  48 

87046 

Stool  cultr  bacteria,  eacti 

Patholoqy 

0  12 

87070 

Culture,  bactena  other 

Pathology 

044 

87071 

Culture  bacteri  aerotwc  olhr 

Patt^oksqy 

0  24 

87073 

Culture  bacteria  anaerobic 

Patholoqy 

0  24 

87075 

Culture  bactena  anaerobic 

Patholoqy 

0  49 

37076 

Culture  anaerot)e  ident  eacti 

Pathology 

0  41 

37077 

Culture  aerobic  identify 

Pathology 

0  41 

87081 

Culture  screen  only 

Pathology 

0  34 

87084 

Culture  of  specimen  by  kit 

Pathology 

044 

87086 

Unne  culture/colony  count 

Pattiokxjv 

041 

87088 

Unne  tiactena  culture 

Pathology 

0  42 

87101 

Skin  fungi  culture 

Pathology 

0  40 

NOTtS    CPT  Code«  and  descrptioos  ooiy  cooynght  2002  Amefican  Medical  Association 
See  end  o*  tatjle  tor  rotes  'egarding  Charge  Metnodotogy 
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CPT/ 

HCPCS 

Code 


87102 

87103 

87106 

87107 

87109 

87110 

87116 

87118 

87140 

87143 

87147 

87149 

87152 

87158 

87164 

87166 

87168 

87169 

87172 

87176 

87177 

87181 

87164 

87185 

87186 

87187 

87188 

87190 

87197 

87205 

87206 

87207 

87210 

87220 

87230 

87250 

87252 

87253 

87254 

87255 

87260 

87265 

87267 

87270 

87271 

87272 

87273 

87274 

87275 

87276 

87277 

87278 

87279 

87280 

87281 

87283 

87285 

87290 

87299 

87300 

87301 

87320 

87324 

87327 

87328 

87332 

87335 

87336 

87337 


CPT/HCPCS  Code  Description 


Fungus  isolation  culture 
Blood  funaus  culture 
Fungi  Identification,  yeast 
Fungi  identificalion,  mold 
Mycoplasma 
Chlamydia  culture 
Mycobacteria  culture 
Mycobacteric  identification 
Culture  type  knmunofluoresc 
Culture  typing,  glc/tipic 
Culture  type,  immunologic 
Culture  type,  nucleic  acid 
Culture  type  pulse  field  gel 
Culture  typing,  added  method 
Dark  field  examination 
Dai1(  field  examination 
Macroscopic  exam  arthropod 
Macroscopic  exam  parasite 
Pinworm  exam 
Tissue  homogenlzation,  cuttr 
Ova  and  parasites  smears 
Microbe  susceptible,  diffuse 
Microbe  susceptible,  disk 
Microbe  susceptible,  enzyme 
Microt>e  susceptible,  mic 
Microbe  susceptible.  mIc 
Microbe  suscept.  macrobroth 
Microbe  suscept.  mycot>acteri 
Bactericidal  level,  serum 
Smear,  gram  stain 
Smear,  fluorescent/acid  stai 
Smear,  special  stain 
Smear,  wet  mount,  saline/ink 
Tissue  exam  for  fungi 
Assay,  toxin  or  antitoxin 
Virus  inoculate.  egg&/animal 
Virus  inoculation,  tissue 
Virus  inoculate  tissue,  add! 
Virus  inoculation,  shell  via 
Genet  virus  isolate,  hsv 
Adenovirus  ag,  rf 
Pertussis  ag.  if 
Enterovirus  antibody,  dfa 
Chlamydia  trachomatis  ag  if 
Cryptosporidum/gardia  ag.  if 
Cryptosporidum/gardla  ag.  if 
Herpes  simplex  2  ag.  if 
Herpes  simplex  1 .  ag.  if 
Influenza  b,  ag.  if 
Influenza  a.  ag  if 
Legionella  micdadei,  ag.  if 
Legion  pneumophilia  ag.  if 
Parainfluenza,  ag.  if 
Respiratory  syncytial  aq.  if 
Pneumocystis  carinii  ag.  if 
Rubeola,  ag.  if 
Treponema  pallidum,  ag,  rf 
Varicella  zoster  ag.  if 
Antibody  detection,  nos.  if 
Ag  detection,  polwal.  if 
Adenovirus  ag.  eia 
Chylmd  trach  ag,  eia 
Clostridium  ag,  eia 
Cryptococcus  neoform  ag.  eia 
Cryptospor  ag.  eia 
CytomegakDvirus  aq.  eia 
E  coll  0157  aq.  eia 
Enlamoeb  hist  dispr.  aq.  eia 
Entamoeb  hist  group,  aq,  eia 


Conversion 

Total 

Charge 

Factor/GAAF 

RVUs 

Method 

Category 

ology 

Pathology 

0  43 

Pathology 

045 

Pathology 

0  53 

Pathotogv 

0  53 

Pathologv 

0  79 

Pathology 

1  01 

Pathologv 

0  55 

Pathology 

056 

Patliotogy 

0  29 

Pathology 

064 

Pathology 

027 

Pathotogv 

1  03 

Pathotogy 

027 

Pathotogv 

0  27 

Pathotogv 

0  55 

Pathology 

058 

Pathotogv 

0  22 

Pathology 

0  22 

Pathology 

022 

Pathotogv 

0  30 

Pathotogv 

0  46 

Pathology 

0  24 

Pathotogv 

035 

Pathologv 

0  24 

Pathotogv 

044 

Pathotogv 

0  53 

Pathologv 

034 

Pathologv 

0  29 

Pathotogv 

0  77 

Pathotogv 

0  22 

Pathology 

0  28 

Pathology 

031 

Pathotogv 

0  22 

Pathotogv 

0  22 

Pathology 

1  01 

Pathology 

1  00 

Pathotogv 

1  34 

Pathotogv 

1  04 

Pathotogv 

0  25 

Pathotogv 

1  74 

Pathotogv 

0  62 

Pathology 

0  62 

Pathologv 

0  62 

Pathoksgy 

0  62 

Pathotogv 

0  62 

Pathotogv 

0  62 

Pathology 

0  62 

Pathologv 

062 

Pathokxjv 

0  62 

Pathotogv 

0  62 

Pathology 

0  52 

Pathology 

0  62 

Pathologv 

0  62 

Pathotogv 

0  62 

Pathotogv 

062 

Pathotogv 

0  62 

Pathology 

0  62 

Pathology 

0  62 

' 

Pathology 

0  62 

Pathotogv 

0  31 

Pathology 

0  62 

Pathologv 

0  62 

Pathology 

0  62 

Pathotogv 

0  62 

Pathology 

062 

Pathology 

0  62 

Pathologv 

0  62 

Pathologv 

0  62 

Pathology 

0  62 

NOTES    CPT  Codes  and  descriptions  only  copyngM  2002  American  Medial  Association    All  rights  reserved    Applicable  FARS/DFARS  apply 
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CPT 

Conversion 

Total 
RVUs 

Charge 

HCPCS 

CPT  HCPCS  Code  Description 

Factor /GAAP 

Method- 

Code 

Category 

ology 

87338 

Hoyio'-'   stoci  eia 

PatholoQv 

0  74 

87339 

H  oyion  ag  eia 

Patholoqv 

0  62 

3734C 

Hepatitis  b  5jr*ace  aq  eia 

Pathology 

0  53 

37341 

■-lepatrtis  b  surface  aq  eia 

Pattiology 

0  53 

3735C 

^^eDatlt,s  Oe  ao  eia 

Pathology 

0  59 

973aC 

Hepatitis  de'ta  aq  eia 

Pathology 

0  84 

37385 

Histopiasrna  capsul  ag   e^a 

Patholoqv 

0  62 

3739G 

Hiv  1  aq  eia 

Patnoloqv 

0  91 

37391 

"■V  2  aq   eia 

Pathology 

091 

374C0 

Influenza  avb   aq   eia 

Pathology 

0  62 

3T420 

Resp  syncyiia  aa  e  a 

Pathology 

0  62 

8'425 

Rotavirus  aq   e^a 

Pathology 

0  62 

?'427 

Shjqa-i'He  ;oi  n  aa  e'a 

Pathology 

0  62 

3743? 

Strep  a  jq  eia 

Pathology 

0  62 

3^449 

Aq  aetec  nos  ea   '^uit 

Pathology 

0  62 

8^450 

'^q  detect  nos  ea  Sinqi*» 

Pathology 

0  49 

3745' 

Ag  detect  ooiyval  eia   "-uK 

Pathology 

0  49 

6''470 

Batoreila  dr-a  dit  probe 

Pathology 

1  03 

37471 

Bartorei  a   dra   a'np  prooe 

Pathology 

1  80 

37472 

Banonella  dna  quant 

Pathology 

2  20 

S74-'5 

i-yrre  d'S   d"a   d"  pfobe 

?atho;ixiv 

1  03 

67475 

LyTie  ds  dra  arr-p  probe 

Patholoqv 

1  80 

3747:- 

-y"ie  dis   df^a   quani 

Pathology 

2  20 

37480 

Candida   dna   dir  probe 

Pathology 

1  03 

87481 

C and  da   dna   amp  probe 

Patholoqv 

1  80 

37482 

Car^dda   dra   quant 

Pathology 

2  14 

3-'436 

O'-yiTia  pneL~i   ora   d  ■■  prore 

Pathology 

1  03 

3^486 

C'^v"^d  oneu.m  Ona   amp  p-obe 

Pathology 

1  80 

3  "43^ 

C-yiTid  pnec'^  dna  gtart 

Pathology 

2  20 

3 '490 

C-^/lmd'rach   dna   dif  probe 

Pathology 

1  03 

^-49' 

C-^motracn   dra   amp  prooa 

Patholoqv 

1  80 

3M92 

Cnvimo  tracr   dna  quart 

Pathoiogv 

1  79 

S"'495 

Cvtof-^eq   dna   dir  pfcbe 

Pathology 

1  03 

3'4'96 

Cytor^eq   dna  a'^c  oinpe 

Pathology 

1  80 

3"'49' 

Cy'on^eq   dr-a   quan- 

Pathology 

2  20 

3^5 -0 

3ardner  vaq   dna  dir  p-atie 

Pathology 

1  03 

S';  1  ■ 

Ga'd"er  vaq   dna  amp  p'cbe 

Pathology 

1  80 

5^5-: 

Ga'drer  vaq   dna   quar-t 

Pathology 

2  '4 

a-'5  •  c 

"epatitis  b  dna  dir  probe 

Pathology 

'  03 

37516 

•^epatitis  B  dna  amp  ^-obe 

Pathology 

1  80 

375" 

Hepatitis  b  dra   quar'l 

Patho'ogy 

2  20 

57520 

Hepat:''S  -    —3   C  ■  probe 

Pathology 

1  03 

3"'52i 

Hepa!'':S  C    r-d    amp  croc-e 

Pathology 

1  80 

37522 

HepaMiS  ■;   ma   q^jam. 

Pathology 

2  20 

37525 

-eca't'S  q  i-^i  d  ■  pr:.De 

Patholoqv 

1  03 

3^526 

••eca't.s  q  dna  amp  probe 

Pathology 

1  80 

3':.' 

"oca'  •  s  q   dna  quant 

Pathology 

2  14 

3^528 

^Si    d'a   dir  probe 

Patholoqv 

1  03 

3  "  5  2  '3 

Hiv  dna  amp  pure 

Pathoioav 

1  80 

3''53C 

-^b.   dna  quant 

Pathology 

2  20 

87531 

Hhv-6  dna   dir  p-.-oe 

Pathology 

1  03 

87532 

'-'hv-6  dna  arr^p  croce 

Pathology 

1  80 

37533 

Hhv-6    d-^a    ouar  • 

Patholoqv 

2   14 

37534 

Hx-1    dna  dir  p-ooe 

Patho'ogy 

1  03 

37535 

Hiv  1    dna   amp  prope 

Pathology 

1  80 

3^536 

Hiv-i    dna   quant 

Pathology 

4  37 

3753" 

r-iv-O    dna    dir  probe 

Pathology 

1  03 

97538 

Hi,  2   dna   amp  probe 

Pathology 

1  80 

37539 

H  V  2   dra   quant 

'^athology 

2  20 

37540 

_eq:on  pneijmo   dna   d'  prob 

Palhology 

1  03 

37541 

^eqion  poeumo  dna   amo  prot) 

Pathoiogv 

1  80 

87542 

Leqion  pneumo   dna   quant 

Pathology 

2  14 

3755c 

Mycobacteria   dna   dir  probe 

Pathoiogv 

1  03 

37551 

W/:ooacte'ia  dna  amp  probe 

Pathology 

1  80 

37552 

Mycobacteria   dna   quant 

Pathology 

2  20 

3^555 

M  'uoe-:ulc   dna  dir  probe 

Pathology 

1  03 

37556 

V  'jbercuic   dna   amp  prope 

Pathology 

1  80 

3755' 

M  tuberculo   dna    :!Ja"l 

Pathology 

2  20 

37560 

M  avium-mtid    dna    d'"P'jC 

Pathology 

1  03 

\CTES     Z^^  "'.  yze%  arc  :jes.-':prior-j  oniy  :ot*''g^'.  ^0C2  a-c  zar  MeO'Cd  Assoc  at'ur    Al  ng'-is  fese<"*ed    Apc.caDte  F  ARS.'DFARS  apply 
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CPT/ 

HCPCS 

Code 


87561 

87562 

87580 

87581 

87582 

87590 

87591 

87592 

87620 

87621 

87622 

87650 

87651 

87652 

87797 

87798 

87799 

87800 

87801 

87802 

87803 

87804 

87810 

87850 

87880 

87899 

87901 

87902 

87903 

87904 

87999 

88000 

88005 

88007 

88012 

88014 

88016 

88020 

88025 

88027 

88028 

88029 

88036 

88037 

88040 

88045 

88099 

88130 

88140 

88142 

88143 

88147 

88148 

88150 

88152 

88153 

88154 

88155 

88164 

88165 

88166 

88167 

88174 

88175 

88230 

88233 

88235 

88237 

88239 


CPT/HCPCS  Coda  Description 


M.avhjm-intra,  dna.  amp  prob 
M  avium-tntra,  dna.  quant 
M.pneumon,  dna.  dir  probe 
M.pneumon.  dna,  amp  probe 
M  pneuiDon,  dna.  quant 
N.gonorrtweae,  dna.  dir  prob 
N.qonorrboeae,  dna,  amp  prob 
N.gonorrtioeae,  dna.  quant 
Hpv.  dna.  dir  probe 
Hpv,  dna.  amp  probe 
Hpv,  dna,  quant 
Strep  a,  dna.  dir  protie 
Strep  a,  dna.  amp  probe 
Strep  a.  dna,  quant 
Detect  agent  nos.  dna,  dir 
Detect  agent  nos.  dna.  amp 
Detect  agent  nos,  dna,  quant 
Detect  agnt  mult,  dna.  direc 
Detect  agnt  mult  dna.  ampli 
Strep  b  assay  w/optic 
ClostFldium  toxin  a  w/optic 
Influenza  assay  w/optic 
Chylmd  trach  assay  w/optic 
N.  gonoTTtioeae  assay  w/optic 
Strep  a  assay  w/optic 
Agent  nos  assay  w/optic 
Genotype,  dna.  hiv  reverse  t 
Genotype,  dna,  hepatitis  C 
Phenotype,  dna  hiv  w/culture 
Ptienotype,  dria  hiv  w/cit  add 
Microbiology  procedure 
Autopsy  (necropsy),  gross 
Autopsy  (necropsy),  gross 
Autopsy  (necropsy),  gross 
/Vutopsy  (necropsy),  gross 
Autopsy  (necropsy),  gross 
Autopsy  (necropsy),  gross 
Autopsy  (necropsy),  complete 
Autopsy  (necropsy),  complete 
Autopsy  (necropsy),  complete 
Autopsy  (necropsy),  complete 
Autopsy  (necropsy),  complete 
Limited  autopsy 
Limited  autopsy 
Forensic  autopsy  (necropsy) 
Coroner's  autopsy  (necropsy) 
Necropsy  (autopsy)  procedure 
Sex  chromatin  identification 
Sex  chromatin  identification 
Cytopath,  c/v.  thin  layer 
Cytopath  c/v  thin  layer  redo 
Cytopath.  c/v,  automated 
Cytopath,  c/v.  auto  rescreen 
Cytopath,  c/v,  manual 
Cytopath,  c/v,  auto  redo 
Cytopath,  c/v,  redo 
Cytopath,  c/v.  select 
Cytopath,  c/v  index  add-on 
Cytopath  tbs,  c/v.  manual 
Cytopath  ibs.  c/v.  redo 
Cytopath  tbs,  c/v,  auto  redo 
Cytopath  tt>s,  c/v,  select 
Cytopath,  c/v  auto,  in  fluid 
Cytopath  c/v  auto  fluid  redo 
Tissue  culture,  lymphocyte 
Tissue  culture,  skin/biopsy 
Tissue  culture,  placenta 
Tissue  culture,  bone  marrow 
Tissue  culture,  tumor 


Conversion 

Total 
RVUs 

Charge 

Factor/GAAF 

Method- 

Category 

ology 

Pathotogy 

1.80 

Pathology 

220 

Pathotogy 

103 

Pathology 

180 

Pathology 

214 

Pathotogy 

103 

Pathotogy 

1  80 

Pathotogy 

2.20 

Pathotogy 

103 

Pathotogy 

1.80 

Pathotogy 

214 

Pathotogy 

1  03 

Pathology 

1.80 

Pathology 

214 

Pathology 

103 

Pathotogy 

1.80 

Pathotogy 

2.20 

- — 

Pathotogy 

206 

Pathology 

360 

Pathology 

0  62 

Pathology 

0  62 

Pathotogy 

0.62 

Pathology 

062 

Pathotogy 

062 

Pathology 

0  62 

Pathology 

0  62 

Pathology 

1321 

Pathology 

1321 

Pathology 

2508 

Pathology 

1  34 

Pathology 

0  42 

Pathology 

721 

MDR 

Pathotogy 

801 

MDR 

Pathotogy 

881 

MDR 

Pattrology 

664 

MDR 

Pathology 

664 

MDR 

Pathotogy 

807 

MDR 

Pathotogy 

1036 

MDR 

Pathotogy 

11  16 

MDR 

Pathology 

11  96 

MDR 

Pathology 

664 

MDR 

Pathology 

664 

MDR 

Pathotogy 

429 

MDR 

Pathotogy 

3  15 

MDR 

Pathotogy 

17  16 

MDR 

Pathology 

1  43 

MDR 

Pathotogy 

11  16 

Misc 

Pathology 

077 

Pathotogy 

041 

Pathotogy 

1  04 

Pathology 

1  04 

Pathotogy 

058 

Pathology 

0  78 

Pathology 

054 

Pathology 

054 

Pattxjtogv 

054 

Pathology 

054 

Pathology 

0  31 

Pathology 

054 

Pathotogy 

054 

Pathotogy 

054 

Pathology 

054 

Pamotoqy 

1  10 

Pathology 

1  36 

Pathology 

596 

Pathology 

7  22 

Pathology 

756 

Pathology 

648 

Pathology 

757 

NOTES    CPT  Codes  afKldescriplions  only  copyright  2002 />JT»ncan  Medical  AssociatK)n    AH  nghts  reserved    Applicable  FARS/DFARS  apply 
See  end  of  table  for  notes  regarding  Charge  Methodology 
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OPT/ 

HCPCS 

Code 


88240 

88241 

88245 

88248 

88249 

88261 

88262 

88263 

38264 

8S267 

88269 

88271 

88272 

88273 

88274 

88275 

88280 

88283 

88285 

88289 

88299 

88371 

88372 

884  OC 

89050 

89051 

89055 

89060 

89125 

89160 

89190 

89250 

89251 

89252 

89253 

89254 

89255 

89256 

89257 

89258 

89259 

89260 

89261 

89264 

89300 

89310 

89320 

89321 

89325 

89329 

89330 

89355 

89365 

G0001 

G0 103 

G0107 

G0123 

G0143 

G0144 

G0145 

G0147 

G0148 

G0265 

G0266 

P2038 

P3000 

P9612 

P9615 

Q0111 


CPT/HCPCS  Code  Descnpnon 


Cell  cryoofeserve/storaqe 
Frozen  cell  preparatKxi 
Chromosome  analysis,  20-25 
Chromosonrte  analysis  50-100 
Chromosome  analysis    100 
Cdhsmosome  analysis  5 
Chromosome  analysis    15-20 
Chromosome  analysis  45 
Chromosome  analysis  20-25 
Chromosome  anatys  ptacenta 
Chromosome  anatys  amniotic 
CytooenetFCS  dna  orobe 
Cytoqerietics  3-5 
Cytoqenetics    10  30 
Cyioqenetics  25-99 
Cvtoqenetics   100-300 
Chromosome  Karyotype  study 
Chromosome  bandinq  study 
Chromosome  count,  additional 
Chromosome  study  additional 
Cytogenetic  study 
Protein  western  blot  tissue 
Protein  analysis  w/p«obe 
Bilirubin  total  transcul 
Body  fluid  cell  count 
Body  fluid  cell  count 
Leukocyte  count  fecal 
Exam  synovial  fluid  crystals 
Soecirrien  fat  stam 
Exam  feces  for  rneat  fit>ers 
NasaJ  smear  for  eosinophls 
Fertilization  of  oocyte 
Culture  oocyte  w/embryos 
Assist  oocyte  fertilization 
Embryo  hatching 
Oocyte  identification 
Prepare  embryo  for  transfer 
Prepare  crvopreserved  emcn/o 
Sperm  idefitrfication 
Cryopresen/ation   embryo 
Cryopreservation  sperm 
Sperm  isolation   simple 
Sperm  isolation  complex 
Identify  sperm  tissue 
Semen  analysis  w/huhner 
Semen  analysis  w/count 
Semen  analysis  complete 
Semen  analysis  &  motility 
Sperm  antibody  test 
Sperm  evaluation  test 
Evaluation  cervical  mucus 
Exam  feces  for  starch 
Water  load  test 
Drawino  Wood  for  specimen 
Psa,  total  screemno 
CA  screen  fecal  blood  test 
Screen  cerv/vaq  thin  layer 
Scr  c/v  cvto  thinlayef  rescr 
Scr  c/v  cylothinlaver  rescr 
Scr  c/v  cylothinlayer, rescr 
Scf  c/v  cyto  automated  svs 
Scr  c/v  cyto  autosys  rescr 
Cryopresevation  Freeze+stora 
Thawing  ♦  expansion  froz  eel 
Blood  mucoofote.n 
Screen  pap  t)y  tech  w  md  supv 
Cathetenze  for  urme  spec 
Urine  specimen  collect  mult 
Wet  mounts/'  w  preparations 


Conversion 

Total 
RVUs 

Charge 

Factor/GAAF 

Method- 

Category 

ology 

Pathotogy 

0  52 

Pathoioqy 

0  52 

Patholoov 

764 

Pattwioqv 

8  89 

Patt>otogy 

8  89 

Pathotogy 

9  07 

Pathology 

6  40 

Pathotogy 

7  71 

Pathotogy 

6  40 

Pathotogy 

9  23 

Pathotogy 

8  53 

Pathotogy 

1  10 

Pathology 

1  37 

Pathology 

1  65 

Pathology 

1  79 

Pathotogy 

206 

Pathotogy 

1  29 

Pathotogy 

3  52 

Pathology 

0  97 

Pathology 

1  77 

Pathotogy 

6  40 

Pathotogy 

1  14 

Pathotogy 

1  17 

Pathotogy 

0  13 

Pathology 

0  24 

Pathology 

0  28 

Pathology 

0  22 

Pathology 

0  37 

Pathology 

0  22 

Pathotogy 

0  19 

Pathotogy 

0  24 

Pathology 

14  48 

MDR 

Pathology 

1844 

PHCS 

Pathology 

27  11 

PHCS 

Pathology 

1085 

PHCS 

Pathotogy 

900 

PHCS 

Pathotogy 

542 

PHCS 

Pathotogy 

9  76 

PHCS 

Pattiotogy 

5  42 

PHCS 

Pathology 

10  85 

PHCS 

Pathology 

2  71 

PHCS 

Pathology 

1  63 

PHCS 

Pathotogy 

2  71 

PHCS 

Pathotogy 

5  42 

PHCS 

Pathology 

0  46 

Pathotogy 

0  44 

Pathology 

0  62 

Pathology 

0.62 

Pathology 

0  55 

Pathotogy 

1  08 

Pattwioqy 

0  51 

Pathotogy 

0  17 

PattvDlogy 

0  28 

Pathology 

Oil 

Pathology 

0  94 

Pathotogy 

017 

Pathology 

1  04 

Pathology 

1  04 

Pathology 

1  10 

Pathotogy 

1  36 

Pathotogy 

058 

Pathotogy 

0  78 

Pathology 

0  52 

Pathotogy 

0  52 

Pathology 

0  26 

Pathology 

054 

Pathotogy 

Oil 

Pathotogy 

0  11 

Pathotogy 

022 

NOTES    CPT  Cooea  and  descnptiors  only  copy'igm  2002  A.-neiicar  Mecicai  Assooalion    All  rights  reserved    Applicat)le  FARS/DFARS  appty 
See  end  of  taote  tor  -lotes  regarding  Charge  Methodology 
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OPT/ 

HCPCS 

Corte 

CPT/HCPCS  Co<te  Descripbon 

Conversion 

Factor/GAAF 

Category 

Total 
RVUs 

Charge 

Method- 

otogy 

Q0112 
Q0113 
00114 
00115 

Potassium  hydroxide  preps 
Pinwortn  examinirtions 
Fern  test 
Post-coital  mucous  exam 

Patholoqv 
Pathotogv 
Pathotogv 
Pathotogv 

0  22 
0  28 
037 
0  51 

57181 


Charj^e  Methodology 

Misc:  RVUs  obtained  using  the  n>ethodology  for  unlisted  procedures 

No  entry:  RVUs  based  on  Medicare  CRnlcal  Diagnostic  Latxxatory  Fee  Schedule 

All  other  entries:  See  Supplementary  Table  1 .  Reasonable  Charges  Data  Sources  -  V2  0 


NOTES    CPT  Codes  and  descriptiOTH  only  copyriQM  2002  Amencan  Medical  Assoaation    AU  rights  reserved    ApplKab*  FARS/DFARS  apply. 
See  end  of  table  for  notes  regarding  Charge  Methodology 
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HCPCS 
Code 

Modifter 

HCPCS  Code  Description 

SUtus/ 

Usage 

Indicator 

Charge 

GAAP 
Cateogory 

A4206 

1  CC  stenle  syrinqe&needle 

$0  51 

Non-Drug 

A4207 

2  CC  stenle  synnge&needte 

$0.70 

Non- Druq 

A4208 

3  CC  stenle  synoqei needle 

$0  61 

Non-Drug 

A4209 

5*  CC  stenle  synngeineedle 

$0  61 

Non -Drug 

A4210 

Nonneedle  iniection  device 

$1.90089 

Non-Druq 

A4211 

Suop  for  self-adm  iniections 

$0  84 

Non-Drug 

A4212 

Non  connq  needle  of  stvtet 

$17  52 

Non-Drug 

A4213 

20*  CC  syrinqe  only 

$1.84 

Non-Drug 

A4214 

30  CC  stenle  water/saline 

$2  50 

Non-Drug 

A4215 

Sterile  needle 

$0  35 

Non-Drug 

A4220 

Infusion  pump  refill  kit 

$30  87 

Non-Drug 

A4221 

Maint  drxiq  infus  catfi  per  wk 

$35  84 

Non-Drug 

A4222 

Druq  infusion  pump  supplies 

$72  92 

Non-Drug 

A4230 

Infus  insulin  pump  non  needl 

$21  67 

Non-Drug 

A4231 

Infusion  insulin  pump  needle 

$9  54 

Non-Drug 

A4232 

Synnqe  vwmeedle  insulin  3cc 

$7  35 

Non-Drug 

A4244 

Alcohol  or  peroxide  per  pint 

$1  84 

Non-Drug 

A4245 

Alcohol  wipes  per  tX5x 

$5  66 

Non- Drug 

A4246 

Betadine/phisohex  solution 

$6  30 

Non-Drug 

A4247 

Betadine/iodine  swabs/wipes 

$9  49 

Non-Drug 

A4250 

Urine  reaqent  strips/tablets 

$37  92 

Non-Drug 

A4253 

NU 

Blood  qlucose/reaqent  stnps 

$59  60 

Non-Drug 

A4253 

Blood  giucose/reaqent  strips 

$65  12 

Non-Onjg 

A4254 

NU 

Battery  for  glucose  monitor 

$12  95 

Non-Drug 

A4254 

RR 

Battery  for  glucose  monitor 

$1  91 

Non-Drug 

A4254 

UE 

Battery  for  glucose  monitor 

$1061 

Non-Drug 

A4254 

Battery  for  glucose  monitor 

$13  69 

Non- Drug 

A4255 

Glucose  monitor  platforms 

$9  43 

Non-Druq 

A4256 

Calibrator  solution/chips 

$17  12 

Non-Drug 

A4257 

Replace  Lensshieid  Cartridge 

$19  18 

Non -Drug 

A4258 

Lancet  device  each 

$27  49 

Non- Drug 

A4259 

Lancels  per  box 

$1916 

Non-Drug 

A4260 

Levonorgestrel  implant 

$815  75 

Non- Drug 

A4261 

Cervical  cap  contraceptive 

$4536 

Non-Drug 

A4262 

Temporary  tear  duct  plug 

$1  21 

Non-Drug 

A4263 

Permanent  tear  duct  pluq 

$86  88 

Non-Drug 

A4265 

Paraffin 

$4  91 

Non-Drug 

A4267 

Male  condom 

$0  61 

Non-Drug 

A4269 

Spermicide 

$1  84 

Non-Druq 

A4270 

Disposable  endoscope  sheath 

$32  95 

Non-Drug 

A4280 

Brst  prsths  adhsv  attchmnt 

$8  66 

Non-Drug 

A4284 

Replcmnt  breast  pump  shield 

$38  60 

Non-Druq 

A4290 

Sacrai  nen/e  slim  lest  lead 

$218  58 

Non-Druq 

A4300 

Cath  impi  vase  access  portal 

$1700 

Non-Drug 

A4301 

impiantatjie  access  syst  perc 

$7487 

Non-Onjq 

A4305 

Drug  delivery  system  >  =  50  ML 

$28  40 

Non-Drug 

A4306 

Druq  delivery  system  <  =  5  ML 

$38  60 

Non-Oruq 

A4310 

Insert  tray  v»/o  baq/cath 

$11  28 

Non -Drug 

A4311 

Cathieter  w/o  bag  2-wav  latex 

$2246 

Non-Druq 

A4312 

Cath  w/o  bag  2-way  silicone 

$27  48 

Non-Druq 

A4313 

Catheter  w/bag  3-way 

$28  ?3 

Non-Drug 

A4314 

Cath  y»/drainaqe  2-way  laiex 

$38  86 

Non-Druq 

A4315 

Cath  w/drainaqe  2-way  siicne 

$40  58 

Non-Drug 

A4316 

Cath  w/drainaqe  3-way 

. 

$43  74 

Non-Druq 

A4319 

Sterile  H20  irnqation  solut 

$9  92 

Non-Druq 

A4320 

Irngation  tray 

$7  77 

Non-Druq 

A4321 

Cath  therapeutic  img  agent 

$2  51 

Non-Drug 

A4322 

irnqation  syringe 

$440 

Non-Drug 

A4323 

Saline  irrigation  solution 

$12  95 

Non-Druq 

A4324 

Male  ext  cath  w/adh  coating 

$5  43 

Non -Drug 

A4325 

Male  ext  cath  w/adh  strip 

$5  03 

Non-Druq 

A4326 

Male  external  catheter 

$16  10 

Non-Druq 

A4327 

Fern  unnary  collect  dev  cup 

$69  19 

Non-Druq 

A4328 

Fern  unnar/  collect  pouch 

$15  57 

Non-Drug 

A4330 

Stool  collection  pouch 

$10  44 

Non-Drug 

A4331 

Extension  drainage  tubmg 

$4  61 

Non-Drug 

A4332 

Lubricant  for  cath  insertion 

$0  17 

Non-Drug 

A4333 

Urinary  cath  anchor  device 

$5  46 

Non-Drug 

NOTE    See  er^  of  'adie  'o^  loles  regarding  Slatas/ljsage  Indicators 
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HCPCS 
Co<in 

Modifier 

HCPCS  Cort«  Description 

Status/ 

Usage 

Indicator 

Charge 

GAAP 
Cateogory 

\ 

A4334 

Ufinaiy  cath  leg  strap 

$8.41 

Non-Drug 

A4335 

Incontinence  supply 

$1  53 

Non-Drug 

A4338 

indwelKng  c^heter  latex 

$18.41 

Nor>-Drug 

A4340 

IndweBinq  catheter  special 

$48  99 

Non-Drug 

M344 

Cath  indw  foley  2  vray  sikcn 

$2431 

Non-Druq 

A4346 

Cathindwfolevdwav 

$29  91 

Non-O^  -^ 

A4347 

Male  external  catheter 

$31  10 

Non-Or-ig 

A4348 

Male  ext  cath  extended  wear 

$42  84 

Non-Drug 

■ 

A4351 

Straight  tip  urine  catheter 

$2.59 

Non-Drug 

A4352 

Coude  tip  urinary  catheter 

$9.37 

NorvDnw 

A4353 

Intermitlefil  urinary  cath 

$10-22 

Non-Drua 

A4354 

Calh  insertion  tray  wAMg 

$17.69 

Non-Drug 

A435S 

Bladder  irrigalion  tubing 

$1315 

NorvDrug 

A4356 

Ext  uretti  dmp  or  compr  dvc 

$70.78 

Non-Drug 

A4357 

Bedside  drainage  bag 

$1439 

Non-Drug 

A4358 

Urinary  leg  or  abdomen  bag                    '' 

$9.68 

Non-Dnig 

A43Sg 

Urinary  suspensory  w/o  leg  b 

$47.24 

Non-Dnig 

A4361 

Ostoniy  tace  plate 

$28.00 

Non-Druq 

A436? 

Sold  skin  barrier 

$5  02 

Non-Drug 

'A4364 

Adhesive,  liquid  or  equal 

$6.25 

Non-Drug 

M365 

Adhesive  rennover  wipes 

$16.93 

Non-Drug 

A4367 

Ostomy  belt 

$10.74 

Non-Drug 

A4368 

Ostomy  finer 

$0  36 

Non-Drug 

A4369 

SlUn  barrier  Hquid  per  pz 

$349 

Non-Dnjg 

A4371 

Skin  barrier  powder  per  oz 

$5.30 

Non-Drug 

J 

A4372 

Skin  barrier  sofed  4x4  equiv 

$608 

NorvOrug 

A4373 

Skin  barrier  with  flange 

$916 

NorvDruq 

A437S 

Drainable  plasiic  pch  w  fcpl 

$2613 

Non-Druq 

A4376 

Drainable  njbber  pch  w  fcpit 

$73  84 

Non-Drug 

A4377 

Drainable  pisfc  pch  w/o  fp 

$624 

Non-D-uq 

A4378 

Drainable  nibber  pch  w/o  (p 

$47  43 

Non-Drug 

A4379 

Urinary  plastic  pouch  w  fcpl 

$22  74 

Non-Druq 

A4380 

Urinary  nibber  pouch  w  fcplt 

$57.75 

Non-Druq 

A4381 

Urinary  plastic  pouch  w/o  fp 

$671 

Non-Drug 

A4382 

Urinary  hvy  piste  pch  w/o  fp 

$37  80 

Non-Daiq 

A4383 

Urinary  mbbtr  pouch  w/o  if) 

$43.41 

Nor>-Druq 

A4384 

Ostomy  facepR/siltcone  ring 

$1426 

Nof>-Druq 

A4385 

Ost  skn  barrier  M  ext  wear 

$7  43 

Non-Onjq 

A4387 

Ost  dsd  pouch  w  att  St  barr 

$4  73 

Non-Drug 

M386 

Drainable  pch  w  ex  wear  barr 

$6  34 

Non-Druq 

A4389 

Drain^jle  pch  w  st  wear  barr 

$9  08 

NorvDrug 

A4390 

Drainable  pch  ex  wear  convex 

$1425 

Non-Drug 

A43d1 

Urinary  pouch  w  ex  wear  barr                                ^ 

$11  48 

Non-Drug 

A4.)fl7 

Urinary  pouch  w  st  wear  ban- 

$1211 

Non-Drug 

A4393 

Urine  pch  w  ex  wear  bar  conv 

$1451 

Non-Drug 

A4394 

Ostomy  pouch  Kq  deodorant 

$3  72 

Non-Druq 

A4395 

Ostomy  pouch  solid  deodorant 

$007 

Non-Drug 

A4396 

Peristomal  hernia  supprt  bit 

$62  69 

Non-Drug 

A4397 

Irrigatnn  supply  sleeve 

$6  97 

Non-Drug 

A4398 

O^om/  irrigation  bag 

$20  84 

Non-Drug 

A4399 

Ostomy  irrig  cone/cath  w  bn 

$1841 

Non-Drug 

A4400 

Ostomy  irrigation  set 

$75  86 

Non-Drug 

A4402 

Lubricant  per  ounce 

$2  28 

Non-Drug 

A4404 

Ostomy  ring  each 

$2.41 

Non-Drug 

A4405 

Nonpectin  based  ostomy  paste 

$4  93 

Non-Drug 

A4406 

Pectin  based  ostomy  paste 

$8  37 

Non-Drug 

A4407 

Ext  wear  ost  skn  barr  <^4sai' 

$1291 

Non-Drug 

AMOS 

Ext  wear  ost  skn  barr  >4sg" 

$1466 

Non-Drug 

A4409 

Ost  skn  barr  w  finq  <»4  sq" 

$9  08 

Non-Drug 

A4410 

Ost  skn  barr  w  flng  >4sg* 

$13  35 

Non-Drug 

A4413 

2  PC  drainable  ost  pouch 

$8  02 

Non-Druq 

A4414 

Ostomy  sknbarr  w  finq  <=4sg" 

$7  18 

Non-Drug 

A4415 

Ostomy  skn  l»arr  w  flnq  >4sg" 

$8  75 

Non-Drug 

A4421 
A4422 
A4450 
A4452 
A4455 

Ost  pouch  absorbent  material 
Non-waterproof  tape 
Waterproof  tape 
Adhesive  remover  per  ounce 

$0  17 
$0  13 
$0  50 
$2  03 

Non-Dmq 
Non-Drug 
Noo-Orug 
N on -Drug 

NOTE.  See  end  of  tabte  tor  notes  regarding  SlatusrtJsage  Indicators 
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HCPCS 
CcxJe 


A4462 

A4465 

A4470 

A44«0 

A4481 

A4490 

A4495 

A4500 

A4510 

A4521 

A4522 

A4523 

A4524 

A4525 

A4526 

A4527 

A4528 

A4531 

A4532 

A4534 

A4535 

A4550 

A4554 

A4556 

A4557 

A4558 

A4561 

A4562 

A4565 

A4570 

A4575 

A4580 

A4590 

A4595 

A4608 

A4609 

A4610 

A4611 

A4611 

A46n 

A4611 
A4612 
A4612 
A4612 
A4612 
A4613 
A4613 
A4613 
A4614 
A4615 
A4616 
A4617 
A4618 
A4618 
A4618 
A4618 
A4619 
A4620 
A4621 
A4622 
A4623 
A4624 
A4624 
A4625 
A4626 
A4627 
A4628 
A4628 
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Modifier 


NU 
RR 
UE 

NU 
RR 
UE 

NU 
RR 

UE 


NU 
RR 
UE 


NU 


NU 


HCPCS  Code  Description 


AbdmnI  drssnq  holder/bindei 
Non-eiastic  exiremitv  binder 
Gravtee  let  washer 
Vabra  aspirator 
Tracheostorr^a  filter 
Above  knee  surqical  stockinq 
Thigh  length  surg  stocking 
BeJow  knee  surgical  stocking 
FuH  length  surg  stocking 
Adult  iize  diaper  $m  each 
Adult  sjze  diaper  med  each 
Adult  size  diaper  ig  each 
AduA  size  diaper  xl  each 
Adult  Size  brief  sm  each 
Adult  Size  tinef  rned  each 
Adult  size  bnef  Ig  each 
Adult  size  bnef  xl  each 
Chikj  size  bnef  sm/med  each 
Chikl  size  brief  iq  each 
Youth  size  brief  each 
Disp  mcont  liner/shield  ea 
Surgical  trays 
Disposat>le  underpads 
Electrodes,  pair 
Lead  wires  pair 
Conductive  paste  or  gel 
Pessary  rubber  any  t>pe 
Pessary  non  rubber.any  type 
Slir>gs 
Splint 

Hypertwnc  o2  chamber  disps 
Cast  supplies  (plaster) 
Special  casting  matenal 
TENS  suppi  2  lead  per  month 
Transtracheal  oxygen  cath 
Trach  suctwn  cath  cised  sys 
Trach  sctn  cath  72h  cisedsys 
Heavy  duty  battery 
Heavy  duty  tjattery 
Heavy  duty  battery 
Heavy  doty  t>attery 
Battery  cables 
Battery  cables 
Battery  cables 
Battery  cables 
Battery  charger 
Battery  charger 
Battery  charger 
Hand-held  PEFR  meter 
Cannula  r^asai 
Tubing  (oxygen)  per  <oot 
Mouth  piece 
Breathing  circuits 
Breathing  circuits 
Breathing  axuits 
Breathing  circuits 
Face  tent 

Variable  concentration  mask 
Tracheotomy  mask  or  collar 
Tracheostomy  or  larnqectomy 
Tracheostomy  inner  cannula 
Tracheal  suction  tut)e 
Tracheal  suction  tube 
Trach  care  kit  for  new  trach 
Tracheostomy  cleaning  brush 
Spacer  bagyreservoir 
Orooharynqeal  suction  cath 
Oropharvngeal  suction  cath 


Status/ 

Usage 

Indicator 


Charge 


$4  77 

$1956 

$12  77 

$10  12 

$1  08 

$14  13 

$14  13 

$10  12 

$2568 

$2091 

$37  63 

$5296 

$16  73 

$1  21 

$2  48 

$3  11 

$1  84 

$1  21 

$2  48 

$1  21 

$0  61 

$63  76 

$6  30 

$20  88 

$3365 

$11  34 

$34  87 

$87  99 

$1481 

$37  24 

$71276 

$29.77 

$84  84 

$44  63 

$9229 

$97  54 

$2  42 

$326  31 

$32  60 

$243.53 

$374  36 

$129  22 

$15  17 

$97  04 

$152  24 

$238  23 

$24  14 

$170  53 

$36  49 

$6  46 

$2  58 

$33  60 

$13  12 

$143 

$9  74 

$16  16 

$4  26 

$11  63 

$4  89 

$89  04 

$9  56 

$7  32 

$8  07 

$10  12 

$4  62 

$33  94 

$5  43 

$1  21 


GAAP 
Cateogory 


Non-Daig 
Non-Oruq 
Non-Drug 
Non-Drug 
Non-Drug 
Non -Drug 
NorwDrug 
Non-Daig 
Non -Drug 
Non-Drug 
Non-Drug 
NorvDrug 
Noo-Orug 
Non-Drug 
Non- Drug 
Non-Dhig 
Non-Drug 
Non- Drug 
Non- Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non- Drug 
Non-Drug 
Non-Drug 
Non- Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Nort-Drug 
Non-Drug 
Nofi-Drug 
Non-Drug 
Non- Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non- Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non- Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non -Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non -Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non -Drug 
Non-Drug 
Non-Drug 
Non-Drug 


NOTE    See  ena  of  lable  'or  notes  -e^rding  StatL»/Usage  IryJicators 
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HCPCS 
I   Code 


A4629 

A4630 

A4630 

A4631 

A4631 

A4631 

A4631 

A4635 

A4636 

A4635 

A4635 

A4636 

A4636 

A4636 

A4636 

A4637 

A4637 

A4637 

A4637 

A4640 

A4640 

A4640 

A4640 

A4641 

A4642 

A4643 

A4644 

A4645 

A4646 

A4647 

A4649 

A4651 

A4652 

A4656 

A4660 

A4663 

A4670 

A4680 

A4690 

A4707 

A4709 

A4712 

A4719 

A4721 

A4722 

A4723 

A4725 

A4726 

A4730 

A4740 

A4750 

A4755 

A4765 

A4766 

A4770 

A4772 

A4773 

A4802 

A4860 

A4690 

A4911 

A4913 

A4918 

A4927 

A4928 

A4929 

A5051 

A5052 
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Modifier 


NU 

NU 
RR 
UE 

NU 
RR 
UE 

NU 
RR 
UE 

NU 
RR 
UE 

NU 
RR 
UE 


HCPCS  Code  Description 


Tracheostorrry  care  krt 
RepI  bat  tens  own  by  pt 
RepI  bat  tens,  own  by  pt 
Wheelchair  battery 
Wheelchair  battery 
Wheelchair  battery 
Wheelchair  battery 
Underarm  crutch  pad 
Underarm  crutch  pad 
Underarm  crutch  pad 
UfKlerarm  crutch  pad 
Handgrip  for  cane  etc 
Handflrip  for  cane  etc 
Handorip  for  cane  etc 
Handgrip  for  cane  etc 
RepI  tip  cane/crutch/walker 
RepI  tip  cane/crutch/walker 
Repi  tip  cane/crutch/walker 
RepI  tip  cane/crutch/walker 
Alternating  pressure  pad 
AHemating  pressure  pad 
Alternatinq  pressure  pad 
Alternating  pressure  pad 
Diagnostic  imaging  agent 
Satumomab  pendetide  per  dose 
High  dose  contrast  MRI 
Contrast  100-199  MGs  iodine 
Contrast  200-299  MGs  iodine 
Contrast  300-399  MGs  iodine 
Supp-  paramagnetic  contr  mat 

Calibrated  microcap  tube 
Microcapillary  tube  sealant 
Needle  any  size 
Sphyg/t>p  app  w  cuff  and  stet 
Dialysis  blood  pressure  cuff 
Automatic  bp  nx>nitor.  dial 
Activated  carbon  filter,  ea 
Dialyzer.  each 

Bicartxjnate  cotk  pow  per  pac 
Acid  cone  sot  per  gallon 
Sterile  ¥«ter  inj  per  10  ml 
"Y  ser  tubing 
Dialysat  sol  fW  vol  >  999cc 
DIalys  sol  fid  vol  >  ig99cc 
Dialys  sol  fid  vol  >  2999cc 
Dialys  sol  fW  vol  >  4999cc 
Dialys  sol  fW  vol  >  6999cc 
Fistula  cannulation  set,  ea 
Shunt  accessory 
Art  or  venous  bk>od  tubing 
Comb  art/venous  blood  tubing 
Dialysate  cone  pow  per  pack 
DIalysate  cone  sol  add  1 0  ml 
Blood  collection  tube/vacuum 
Blood  glucose  test  strips 
Occult  bksod  test  strips 
Protamine  sulfate  per  SO  mg 
Disposable  catheter  tips 
Repaif/maint  cont  hetrx)  eguip 
Drain  bag/bottle 

Vertous  pressure  clamp 
Non-sterile  gloves 
Surgical  mask 
Tourniquet  (or  dialysis,  ea 
Pouch  cisd  w  t>arr  attached 
CIsd  ostomy  pouch  w/o  barr 


Status/ 

Usage 

Indicator 


Charge 


GAAF 
Caleogory 


$674 

$1248 

$11  45 

$165  12 

$18.27 

$120.98 

$19372 

$1087 

$1  97 

$8  40 

.      $1032 

$9  57 

$1  23 

$7  95 

$9  76 

$6  08 

$0  86 

$4  60 

$6  76 

$101.06 

$1277 

$69  75 

$97  38 

$74  79 

$5.02 

$189  61 

$1.92 

$2  46 

$3  15 

$18873 

$2  86 
$4  29 

$7  14 

$36  42 

$46  26 

$112  14 

$8042 

$1  176  93 

$5  71 
$1429 

$6  47 
$14  29 
$2857 
$42  86 
$38  57 
$41  43 
$48  57 

$2  66 

$1  43 
S17  15 
S28  00 
$11  43 

$5  71 
$27.78 
$36  82 
$27  65 

$8  82 

$6  78 

$150  00 

$17  14 

$1  43 
$6  62 
$0  34 
$0  26 
$3  11 
$4  39 


Non-Drug 
Non-Drug 
Non-Drug 
NorvDrug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Druq 
Non-Drug 
Non-Drug 
Non-Drug 
N  on- Drug 
Non-Drug 
Non-OruQ 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 

Non-Dnjg 
Non-Drug 
Non-Dfug 
Non-Drug 
Non-Drug 
Non-Dnjg 
Non-Drug 
Non-Drug 
Non-Dojg 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Doig 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Druq 
Non-Drug 
Nop-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 

Non-Drug 
Non-Druq 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 


NOTE    See  end  of  tMe  for  notes  reflardmg  StatusAJsage  Indicators 
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HCPCS 
Code 

MocJifier 

HCPCS  Code  Description 

Status.' 

Usage 

Indicator 

Charge 

GAAF 
Caleogory 

A5053 

Cisd  ostomy  poucn  faceplate 

$2  49 

Non-Druq 

A5054 

Cisd  ostoi^iY  pouch  w.'fianae 

$1  84 

Non-Drug 

A5055 

Slorna  cap 

$2  05 

Non-Drug 

A5061 

Poucfi  dramabie  «  barrier  at 

$5  03 

Non-Drug 

A5062 

Drnble  ostony  ooucn  wo  bar- 

$3  19 

Non-Drug 

A5063 

Drain  ostomy  pouch  w'flanqe 

$3:1 

Non-Drug 

ASO""^ 

Jnnarv  pouch  v^tia'nef 

$1012 

Non-Drug 

A50^2 

ijinan^  pouch  *'o  ba."ier 

$5  11 

Non-Drug 

A5073 

crmary  pouch  on  barr  A'flnq 

$6  94 

Non-Drug 

A5081 

Continent  storna  piuq 

$4  78 

Non-Drug 

A5082 

Continent  stoma  cathete' 

$17  83 

Non-Drug 

A  509  3 

Ostomy  accessony  corve«  inse 

$2  90 

Non-Drug 

A5'02 

Bedside  drain  bti  */-wo  t^be 

$34  60 

Non-Drug 

A5'05 

^nnary  suspensory 

$63  13 

Non-Drug 

A5T2 

unnany  teq  bag 

$53  50 

Non-Drug 

A5n3 

Late*  ieq  strap 

$6  84 

Non-Drug 

ASM  4 

^oam,»aonc  le<]  strap 

$13  20 

Non-Drug 

AS' "9 

5«in  barrier  wipes  Don  pr  50 

$16  19 

Non-Drug 

A512' 

Solid  sKin  ba-ner  6x6 

$10  90 

Non-Drug 

AS122 

Soi:d  SKIP  barner  3j3 

$19  33 

Non-Drug 

A5126 

?iSk"foam  pad  ♦or-  adhes  ve 

$1  87 

Non-Drug 

AS' 3" 

Appliance  cleaner 

$24  06 

Non-Drug 

A52CC 

Percutaneous  catheter  anchor 

$1590 

Non-Drug 

AS  500 

O'ab  snoe  for  aensitv  inser* 

$95  12 

Non-Drug 

ASSC 

r-abetic  cuslon  -"oided  shoe 

$287  15 

Non  Drug 

AS  50  3 

Diabetic  shoe  A'-oiler  'ocK' 

$51  13 

Non-Drug 

A5504 

Diabetic  5noe  *i!h  »ve0Qe 

$43  41 

Non-Drug 

A5S05 

Dab  shoe  w.r^etata'sai  bar 

$49  00 

Non-Drug 

AS  506 

Diabetic  shoe  *off  set  neei 

$43  05 

Non-Drug 

A550' 

Vcd  "^cation  diatjet.c  sh.>e 

$90  61 

Non-Orug 

A5503 

Dabet.,:  deluxe  shoe 

$43  23 

Non-Drug 

A5509 

D.rec!  "ea;  form  shoe   Tsert 

$45  18 

Non-Drug 

A55': 

Compression  fo'm  shoe  insert 

. 

$42  67 

Non-Drug 

A55'' 

Custom  'ab  molded  shoe  mser 

$46  43 

Non-Drug 

A6C0C 

A'ourd  .varming  yvound  cOve: 

$32  39 

Non- Drug 

A60': 

Co'laaen  based  ACund  'nler 

$47  75 

Non-Druq 

A601  • 

Coliaqon  QCi  paste  wound  fu 

$3  28 

Non-Drug 

A6C2  • 

Coilaqen  dressinq  ' -16  sq  m 

$32  16 

Non-Drug 

AdC22 

CTilaqen  drsq'6^=4e  sq  " 

$32  16 

Non-Drug 

A6C23 

Coiiaoer  aressmq  -48  sc  n 

$297  82 

Non-Drug 

A6C24 

Coiiaqen  dsq  wound  filler 

$9  03 

Non-Drjq 

A6C25         1 

S  .icor-.e  3ei  snee:  each 

$52  88 

Non  Drug 

A6-54        1 

(Vound  pouch  eacn 

• 

$21  73 

Non-Drug 

A613-: 

A:C  ra'e  dress  nq  <  =  '6  sq  in 

$10  74 

Non-Druq 

A519^ 

A  ginate  drsq  >15  '-48  sq  in 

$24  97 

Non-Druq 

AS'Q'S 

A  qmate  drsq  wound  filler 

$7  71 

Non-Drug 

A62CC 

.-o-ipos  drsq  <  =  t6  ^o  border 

$14  08 

Non-Druq 

Ad2C' 

C;.-^pos  d'sq  >*6<  =  48  -^c  bdr 

$31  81 

Non-Drug 

A62C2 

Compos  drsq  '•43  no  bofde' 

$53  91 

Non -Drug 

A62C3 

Compos  te  drsq  '=  15  sq  n 

$4  86 

Non-Drug 

A6204 

Cc-^poste  drsq  >''6<  =  48  sq   n 

$9  09 

Non-Druq 

A6205 

Composite  drsq  -•  43  sa  r 

$'280 

Non-Druq 

A620€' 

Contact  layer  v-i  16  sq  m 

$8  85 

Non-Druq 

A62C" 

Cor-tact  iayer  '16<=  48  sq  in 

$10  72 

Non-Orug 

A6208 

Contact  layer  >  48  sq  in 

$6  59 

Non-Drug 

A6209 

roar-  drsq  '--'S  sq  in  wo  txJr 

$10  93 

Non-Druq 

A62-0 

Foam  drq  ^'6^-43  sq  n  wio  b 

$30  43 

Non-Druq 

A62'-' 

Foam  drq  >  48  sq  m  w;o  brdr 

$45  26 

Non-Drug 

A62-2 

Foam,  drg  <-^6  sq  in  w border 

$14  33 

Non-Druq 

A6213         1 

Foam  drq  ^16^-48  so  r  w'bdr 

$46  08 

Non-Drug 

A62M 

^oam.  drq  >  43  sq  m  w  txsrder 

$15  32 

Non-Drug 

A6216 

Nor-slei-'C  gau;e<  =  '6  sq   -^ 

$0  07 

Non-Drug 

A621' 

Non-sterile  qaL,je'i6»--48  so 

$0  61 

Non-Drug 

A62'3 

Non-stenie  qauze  »  48  so  n 

$0  61 

Non-Druq 

A52'9 

■3au/e  <=  15  sq  'n  wborder 

$1  33 

Non-Drug 

A622C 

Gauze  >16  <=48  sq  n  w  tx>rdr 

$3  72 

Non-Drug 

A6222 

Gauze  '  =  15  in  no  w  sal  w;o  D 

$3  06 

Non-Druq 

A6223 

Cau/e  >'6'  =  4e  ■^c  w  sa'  w  o  b 

$3  49 

Non-Drug 

NO'h    S^e  erifj  . 


•ac  e  ' 


'Ces  'eqa-di'ij  i'aius 


j^age   -..h^a'  's 
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HCPCS 
Code 


A6224 

A6228 

A6229 

A6230 

A6231 

A6232 

A6233 

A6234 

A6235 

A6236 

A6237 

A6238 

A6239 

A6240 

A6241 

A6242 

A6243 

A6244 

A8245 

A6246 

A6247 

A6248 

A6250 

A6251 

A6252 

A6253 

A6254 

A6255 

A6257 

A6258 

A6259 

A6260 

A6261 

A6262 

A6266 

A6402 

A6403 

A6404 

A6410 

A6411 

A6412 

A6440 

A7000 

A7000 

A7001 

A7001 

A7002 

A7002 

A7003 

A7003 

A7004 

A7004 

A70O5 

A7005 

A7006 

A7006 

A7007 

A7007 

A7008 

A7008 

A7009 

A7009 

A7010 

A7010 

A7011 

A7012 

A7012 

A7013 
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ModWor 


NU 
NU 
NU 
NU 
NU 
NU 
NU 
NU 
NU 
NU 
NU 

NU 
NU 


HCPCS  Code  Description 


Gauze  >  48  In  no  w/sal  w/o  b 
Gauze  <=  16  aq  in  water/sal 
Gauze  >16<=48  sq  in  watr/sal 
Gauze  >  48  sq  in  water/salne 
Hydrogel  deg<«16  sq  in 
Hydrogei  dsg>16<M8  sq  in 
Hydrogel  dressing  >48  sq  in 
HydrocoMd  drg  <=16  w/o  bdr 
Hydrocolld  drg  >16<=48  w/o  b 
HydrocoUd  drq  >  48  in  w/o  b 
Hydrocolld  drg  <b16  in  w/bdr 
HydroooUd  drg  >16<=48  w/bdr 
Hydrocolld  drg  >  48  in  wAtdr 
HydrocoM  dni  Nler  paste 
HydrocoRoid  drg  fiRer  dry 
Hydrogel  drg  <=16  in  w/o  bdr 
Hydrogel  drg  >16<M8  w/o  bdr 
Hydrogel  drg  >48  in  w/o  bdr 
Hydrogel  drg  <=  16  in  w/bdr 
Hydrogel  drg  >16<=48  in  w/b 
Hydrogel  drg  >  48  sq  in  w/b 
Hydrogel  drsg  gel  filler 
Skin  seal  protect  moisturizr 
AbsorpI  drg  <=16  sq  In  w/o  b 
Absorpt  dig  >16  <=48  w/o  bdr 
/Kbsorpt  drg  >  48  sq  in  w/o  b 
Absorpt  drg  <=16  sq  in  w/bdr 
Absorpt  drg  >16<=48  in  w/bdr 
Transparent  film  <=  16  sq  in 
Transparent  film  >16<«48  in 
Transparent  film  >  48  sq  In 
Wound  cleanser  any  type/size 
Wound  fiOer  get/paste  /oz 
Wound  filler  dry  form  /  gram 
Impreg  gauze  no  h20/sal/vard 
Sterile  gauze  <>  16  sq  in 
Sterile  gauze>16  <=  48  sq  in 
Sterile  gauze  >  48  sq  in 
Sterile  eye  pad 
Non-sterile  eye  pad 
Occlusive  eye  patch 
Zinc  paste  bdq  >=3<5"w  /roll 
Disposable  canister  for  pump 
Disposable  canister  for  pump 
Nondisposable  pump  canister 
Nondisposabie  pump  canister 
Tubing  used  w  suction  pump 
Tubing  used  w  suction  pump 
NetxjNzer  administration  set 
Nebulizer  administration  set 
Disposable  nebulizer  smi  vol 
Disposable  nebulizer  smI  vol 
Nondisposal>le  nebulizer  set 
Nondisposable  netxilizer  set 
Filtered  nebulizer  admin  set 
Filtered  nebulizer  admin  set 
Lg  vol  netxjKzer  disposable 
Lg  vol  nebulizer  disposable 
Disposable  nebulizer  preftli 
Disposable  nebulizer  prefill 
NetMiKzer  reservoir  bottle 
Nebulizer  reservoir  bottle 
Disposable  corrugated  tubinq 
Oisposat>le  corrugated  tubing 
Nondispos  corrugated  tutting 
Nebulizer  water  coMec  devic 
Nebulizer  water  collec  devic 
Oisposat>le  compressor  fitter 


SUtus/ 

Usage 

Indicator 


Charge 


GAAF 
Cateogory 


$524 

Non-Drug 

$375 

Non-Drug 

$524 

NorvDrug 

$6  30 

Non-Drug 

$6.81 

Nor)-Orug 

$10.05 

Non-Orug 

$29.28 

Non-Drug 

$9  55 

Nort-Drug 

$25.56 

Non-Drug 

$41  93 

Non-Ofug 

$11  58 

NorvDrug 

$34  93 

Non-Drug 

$1814 

Non-Orug 

$1838 

Non-Drug 

$371 

Non-Drug 

$8  86 

NorvDrug 

$1849 

NorvDrug 

$60.81 

Non-Drug 

$10.62 

Non-Onjg 

$14  74 

Non-Dn»g 

$36.49 

Non-Drug 

$24  65 

Non-Drug 

$2.47 

Non-Doiq 

$285 

NorvDrug 

$471 

Non-Orx»g 

$925 

Non-Drug 

$1  71 

Non-Drug 

$4  38 

Non-Drug 

$218 

Non-Drug 

$6.25 

Non-Oruq 

$16  34 

Non-Drug 

$1  84 

Non-Drug 

$821 

Non-Druq 

$1  84 

Non-Drug 

$2  75 

Non-Druq 

$017 

Non-Drug 

$0  60 

Non-Druq 

$1.21 

Non-Drug 

$0  55 

Non-Dnjq 

$0  61 

Non-Drug 

$0.61 

Non-Druq 

$17  03 

Non-Drug 

$17  17 

Non-Drug 

$20  44 

Non-Orug 

$50.72 

Non-Druq 

$60  59 

NorvDrug 

$903 

Non-Drug 

$1032 

Non-Drug 

$7  48 

Non-Drug 

$807 

Non-Dnjg 

$5  14 

NorvDrug 

$6  76 

Non-Druq 

$4751 

Non-Drug 

$57  24 

Non-Drug 

$17  17 

Non-Drug 

$19.88 

Non-Drug 

$1014 

Non-Drug 

$11  45 

Non-Drug 

$1925 

Non-Drug 

$22  69 

Non-Druq 

$64  97 

Non-Drug 

$79  32 

Non-Drug 

$37  19 

Non-Oruq 

$44  06 

Non-Oruq 

$63  53 

Non-Druq 

$8  96 

Non-Drug 

$10  32 

Non-Drug 

$237 

Non-Drug 

NOTE    See  end  of  table  for  note*  regarding  Status/Usage  Indicator. 
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HCPCS 
Code 

Modifier 

HCPCS  Code  Description 

Status; 

Usage 

Indicator 

Charge 

GAAF 
Cateogory 

A7013 

Disposable  compcessor  filler 

$225 

Non-Drug 

A7014 

NU 

Compressor  nondtspos  filter 

$9  97 

Non-Drug 

A7014 

Compressor  noodispos  firtef 

$11  45 

Non-Dmq 

A7015 

NU 

Aerosol  mask  used  w  nebulize 

$5  37 

Non-Drug 

A7015 

Aerosoi  mask  used  w  nebulise 

$6  76 

Non-Drug 

A7C16 

NU 

Nebtjiiier  dome  S  mouthpiece 

$1391 

Non-Drug 

A7015 

Nebulizer  dome  &  mouthpiece 

$1594 

Non-Drug 

A7017 

NU 

Nebulizer  not  ased  w  orygen 

$220  98 

Non-Drug 

A7017 

RR 

Nebulizer  not  used  w  oxvqen 

$22  67 

Non-Drug 

A7017 

UE 

Nebulizer  not  used  w  oxvqen 

_ 

$164,14 

Norv-Dtug 

A7018 

Water  distilled  w/nebulizer 

$1  08 

Non-Drug 

A7019 

Saline  solution  dispenser 

$0  48 

Non-Drug 

A7C20 

Sterile  M20  or  NSS  w  iqv  let) 

$7  49 

Non-Drug 

A7042 

implanted  pJeurai  catheter 

$319  47 

Non-Drug 

A7043 

Vacuum  drainaqebottle/tubtnq 

$45  02 

Non-Drug 

A7501 

Tract>eostoma  valve  w  diaphra 

$164  00 

Non-Drug 

A7502 

Replacement  diaphraqm/tpiate 

$77  49 

Nor>-Dajg 

A7503 

HMES  filter  rioider  or  cap 

$16  95 

Non-Drug 

A7504 

Tracheostoma  HMES  titter 

$0  94 

Non-Drug 

A7505 

HMES  or  trach  valve  housmq 

$6  81 

Non-Drug 

A7506 

HMES'trachvalve  adhesivedisK 

$0  46 

Non-Onjg 

A7507 

inteqrated  filter  &  hoidc 

$3  59 

Non-Drug 

A7508 

Housing  4  Inteqrated  Adhesiv 

$4  15 

Non-Drug 

A  7  509 

Heat  i  moisture  exchanqe  sys 

$2  00 

Non-Drug 

Agiso 

A9270 

A9300 

A9500 

Technetium  TC  99m  sestamibi 

$175  77 

Non-Dnjg 

A9502 

Technetium  TC99M  tetrofosmm                                                  « 

$191  41 

Non-Drug 

A9503 

Technetium  TC  99m  medronate 

$47  06 

Non-Drug 

A9504 

Technetium  tc  99nn  apcilide 

$77  90 

Non-Drug 

A9605 

Thallous  cnlonde  TL  201'mci 

■\ 

$79  83 

Non-Druq 

A9507 

indiuTTVi  1 1  capromab  pendetid 

a 

$2  699  79 

Non-Drug 

A9508 

lobenquane  sulfate  1-1 3 1 

a 

$38  51 

Non-Drug 

A9510 

Technetium  TC99m  Disofenin 

$173  67 

Non-Drug 

A9600 

Strontiutn-89  chloride 

a 

$1,283  32 

Non-Drug 

A9605 

Samamjm  sm153  lexidronamm 

a 

$609  49 

Non-Drug 

A970O 

Ectwcardiooraphv  Contrast 

a 

$261  28 

Non-Drug 

A9900 

Supplv/accessory/service 

$20  90 

Non-Drug 

A9901 

Delivery/set  up/dtspefistnq 

$15,28 

Non-Drug 

B4034 

Enter  feed  supmt  svr  by  day 

$9  37 

N  on- Drug 

B4035 

Enteral  feed  supp  pump  per  d 

$1787 

Non-Drug 

B4036 

Enteral  feed  sup  kit  grav  by 

$12  24 

Non-Druq 

B40«l 

Enteral  nq  tubinq  w/  stylet 

$35  90 

Non-Drug 

B4082 

Enteral  ng  tvjbinq  w/o  stylet 

$25  46 

Non-Drug 

B4083 

Enteral  stomach  tutje  levine 

$375 

Non-Drug 

B4086 

Gastrostomy/ieiunostomy  tut>e 

$62  49 

Non-Drug 

B4150 

Enteral  formulae  category  i 

$1  02 

Non-Druq 

B4151 

Enteral  formulae  call  natural 

$2  39 

Non-Drug 

B4152 

Enteral  formulae  category  h 

$0  85 

Non-Drug 

B4153 

Enteral  formulae  cateqorvHI 

$2  91 

Non-Drug 

B4154 

Enteral  formulae  cateqory  iV 

$1  86 

Non-Orug 

B4155 

Enteral  formulae  category  v 

$1  45 

Non-Druq 

B4156 

Enteral  formulae  cateqory  vi 

$2  06 

Non-Drug 

B4164 

Parenteral  50%  dextrose  soiu 

$26  19 

Non-Drug 

B4168 

Parenteral  sol  ammo  acid  3 

$40  39 

Non-Orug 

B4172 

Parenteral  sol  arrur>o  acid  5 

$35  06 

Non-Drug 

B4176 

Parenteral  sol  ammo  acid  7 

$82  83 

Non-Drug 

B4178 

Parenteral  sol  ammo  acid  » 

$10043 

Non-Drug 

B4180 

Parenteraf  sol  carb  >  50% 

$39  67 

Non-Orug 

B4184 

Parenteral  sol  lipids  10% 

$141  36 

Non-Drug 

B4186 

Parenteral  sol  lipids  20% 

$190  13 

Non-Drug 

B4189 

Parenteral  sol  amino  acid  & 

$32057 

Non-Drug 

B4193 

Parenteral  sol  52-73  gm  prot 

$415  70 

Non-Orug 

B4197 

Parenteral  sol  74-100  gm  pro 

$507  16 

Non-Drug 

B4199 

Parenteral  sol  >  1  OOqm  prote 

$58025 

Non-Drug 

B4216 

Parenteral  nutrition  additiv 

$11  48 

Non-Drug 

84220 

Parenteral  supply  krt  premix 

$11  89 

Non-Drug 

NOTE     See  end  oi  tabie  tor  note*  regarding  StatusAJsage  Irxjicators 
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Status/ 

! 

HCPCS 
Code 

Modifier 

HCPCS  Code  Descnption 

Usage 
Indicator 

Charge 

GAAF 
Cateogory 

84222 

Parenteral  supply  Kit  homemi 

$1466 

Non-Drug 

- 

B4224 

Parenteral  administration  ki           ^ 

$4086 

Non-Druq 

B5000 

Parenteral  sol  renal-amirosy 

$1766 

Non-Drug 

85100 

Parenteral  sol  hepatic -fream 

$6  90 

Non-Drug 

85200 

Parenteral  sol  stres-t>mch  c 

$52373 

Non-Drug 

89000 

NU 

Enter  infusion  pump  w/o  airm 

$2.31166 

Non-Drug 

. 

89000 

RR 

Enter  infusion  pump  w/o  alrni 

$207  92 

Non-Drug 

69000 

UE 

Enter  infusion  pump  w/o  aIrm 

$1,732.50 

Nor>-Dcug 

89002 

NU 

Enteral  infusion  pump  w/  ala 

$2.31166 

Non-Drug 

89002 

RR 

Enteral  infusion  pump  w/  ala 

$219  42 

Non-Drug 

89004 

NU 

Parenteral  infus  pump  portab 

$4,61604 

Non-Drug 

89004 

RR 

Parenteral  infus  pump  portab 

$726  60 

Non-Drug 

89004 

UE 

Parenteral  infus  pump  portab 

$3,460  79 

Non-Oujg 

89006 

NU 

Parenteral  infus  pump  statio 

. 

$4,616.04 

Non-Drug 

B9006 

RR 

Parenteral  infus  pump  statio 

$726  60 

Non-Drug 

89006 

UE 

Parenteral  infus  pump  statio 

$3,460.79 

Non-Drug 

- 

89998 
89999 

- 

E0100 

NU 

Cane  adjust/fixed  with  tip 

$3360 

Non-Dmg 

E0100 

RR 

Cane  adjust/fixed  with  tip 

$12.04 

Non-Drug 

E0100 

UE 

Cane  adjust/Tixed  with  tip 

$27  52 

Nor>-Drug 

E0105 

NU 

Cane  adjust/Tixed  quad/3  pro 

$76  96 

Non-Drug 

E0105 

RR 

Cane  adjust/fixed  quad/3  pro 

$1620 

Non-Drug 

E0105 

UE 

Cane  adjust/fixed  quad/3  pro 

$57  88 

Non-Drug 

E0110 

NU 

Crutch  forearm  pair 

$125  26 

NorvDrug 

E0110 

RR 

Crutch  forearm  pair 

$26  36 

Non-Drug 

E0110 

UE 

Crutch  forearm  pair 

$92  34 

Nor -Drug 

E0111 

NU 

Crutch  forearm  each 

$84  00 

Non-Drug 

E0111 

RR 

Crutch  forearm  each 

$15  59 

Non-Drug 

E0111 

UE 

Crutch  forearm  each 

$63  38 

Non-Drug 

E0112 

NU 

Crutch  underarm  pair  wood 

$5643 

Non-Drug 

E0112 

RR 

Cnjtch  underarm  pair  wood 

$1773 

Non-Drug 

E0112 

UE 

Crutch  underarm  pair  wood 

$4381 

Non-Druq 

E0113 

NU 

Crutch  underarm  each  wood 

$33  69 

Non-Drug 

E0113 

RR 

Crutch  underarm  each  wood 

$10.91 

Non-Drug 

E011J 

UE 

Cnjtch  underarm  each  wood 

$26  18 

Non-Drug 

E0114 

NU 

Crutch  uTKierarm  pair  no  wood 

$73  70 

Non-Drug 

E0114 

RR 

Crutch  underarm  pair  no  wood 

$15.79 

Non-Drug 

E0114 

UE 

Crutch  underarm  pair  no  wood 

$54  41 

Non-Dfuq 

Eona 

NU 

Crutch  urKlerarm  each  no  wood 

$43  11 

Non-Orug 

E0116 

RR 

Crutch  underarm  each  no  wood 

$11  27 

Non-Drug 

E0116 

UE 

Cnjtch  underarm  each  no  wood 

$3333 

Non-Drug 

E0130 

NU 

Walker  rigid  adjust/fixed  M 

$112  77 

Non-Drug 

E0130 

RR 

Walker  rigid  adjust/fixed  ht 

$27  55 

Non-Drug 

E0130 

UE 

Walker  rigid  adjust/fUed  ht 

$8649 

Non-Drug 

E0135 

NU 

Walker  fokUng  adiust/fixed 

• 

$135  85 

Non-Drug 

E0135 

RR 

Walker  foMinq  adjust/Tixed 

$28  17 

Non-Onjg 

E0135 

UE 

Walker  foWing  adiust/fixed 

$10275 

Non-Dnjg 

E0141 

NU 

Rigid  walker  wheeled  wo  seat 

$189.18 

Non-Drug 

E0141 

RR 

RigW  ¥Wilker  wheeled  wo  seal 

$35  44 

Non-Orug 

E0141 

UE 

Rigid  walker  wheeled  wo  seat 

$14031 

Non-Drug 

E0142 

NU 

Walker  rigkl  wheeled  with  se 

$285  32 

Non-Drug 

E0142 

RR 

Waflcer  rigid  wheeled  with  se 

$41  24 

Non-Drug 

. 

E0142 

UE 

Walker  rigid  wheeled  with  se 

$215.79 

Non-Drug 

E0143 

NU 

Walker  fokiing  wheeled  w/o  s 

$197.56 

Non-Drug 

E0143 

RR 

Walker  foWing  wheeled  w/o  s 

$34  34 

Non-Drug 

E0143 

UE 

Walker  fokiing  wheeled  w/o  s 

$146  27 

Non-Drug 

* 

E0144 

NU 

Enclosed  walker  w  rear  seat 

$533.69 

Non-Orug 

E0144 

RR 

Enclosed  walker  w  rear  seat 

$48  98 

Non-Orug 
Norv-Drug 

E0144 

UE 

Enctosed  walker  w  rear  seat 

$398.68 

E0145 

NU 

Walker  whied  seaVcnjtch  att 

$229  74 

Non-Drug 

t 

E0145 

RR 

Walker  whIed  seat/crutch  att 

$33  15 

Non-Drug 

E0145 

UE 

Wafter  whIed  seaVcrutch  att 

$184  02 
$29327 

Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drun 

E0146 

NU 

Fokfing  walker  wheels  w  seat 

E0146 

RR 

FoWing  walker  wheels  w  seat 

$30  71 
$234  93 
$96841 

$91  15 

E0146 

UE 

Folding  walker  wtieels  w  seat 

E0147 
E0147 

NU 
RR 

Walker  variable  wheel  resist 
Walker  variable  wheel  resist 

' 

NOTE    See  end  of  table  for  notes  reflar*ngStatusAJs»ge  Indicators 
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Status^ 

HCPCS 

GAAF 

Code 

Modifier 

HCPCS  Code  Descfiption 

Usage 
Indicator 

Charge 

Cateogory 

E0U7 

UE 

Walker  variable  wtieel  resist 

$724  77 

Non-Drug 

E0148 

NU 

Heawdulv  walker  no  wheels 

$209  13 

Non-Druq 

Eoi4a 

RR 

Heavvdutv  walker  r>o  wtieels 

$21  70 

Non-Ofug 

E0148 

UE 

Heavydutv  walKer  no  wheels 

$155  25 

Non-Drug 

E0149 

NU 

Heavy  duly  wheeled  walker 

$372  17 

Non-Drug 

E0149 

RR 

Heavy  duty  wheeled  walker 

$3538 

Non-Drug 

E0149 

UE 

Heavy  duty  wheeled  walker 

$277  53 

Non-Drug 

E0153 

NU 

Forearm  cnjtch  platfofm  atta 

$111  33 

Non-Druq 

E0153 

RR 

Forearm  crutch  platform  atta 

$14  75 

Non-Drug 

E0153 

UE 

Forearm  crutch  ptatform  atla 

$81  91 

Non-Drug 

E0154 

NU 

Walker  platform  attachrrient 

$11325 

Non-Drug 

E0154 

RR 

Walker  ptetform  attachment 

$15  77 

Non-Drug 

E0154 

UE 

Walker  platform  attachment 

$84  52 

Nor>-Drug 

E0155 

NU 

Walker  wheel  attachment  pair 

$48  55 

Non-Drug 

E0155 

RR 

Walker  wheel  attachment  pair 

$9  06 

Non-Drug 

E0155 

UE 

Walker  wheel  attachment  pair 

$37  86 

Non-Drug 

E0)56 

NU 

Walker  seat  attachment 

$41  24 

Non-Druq 

E0156 

RR 

Walker  seat  attachment 

$8  39 

Non-Drug 

E0156 

UE 

Walker  seat  attachrnent 

$31  86 

NorvDrug 

E0157 

NU 

Walker  crutch  attachment 

$132  60 

Non-Druq 

E0157 

RR 

Walker  crutch  attachment 

$16  39 

Non-Drug 

E0157 

UE 

Walker  crutch  attachment 

$97  89 

Non-Drug 

E0158 

NU 

WalKer  leq  extenders  set  of4 

$49  44 

Non-Drug 

E01M 

RR 

Walker  leq  eirtehders  set  of4 

$8  63 

Non-Druq 

E0158 

UE 

Walker  teq  extenders  set  of4 

$38  19 

Non-Druq 

E0159 

NU 

Brake  for  wheeled  walker 

• 

$29  04 

Non-Druq 

E0159 

RR 

Brake  for  wheeled  walker 

$5  28 

Non-Drug 

E0159 

UE 

Brake  for  wheeled  walker 

$22  67 

Non-Drug 

E0159 

Brake  'Of  wheeled  walker 

$39  56 

Non-Druq 

E0160 

NU 

Sitz  type  bath  or  equitJment 

$50  69 

Non-Druq 

E0160 

RR 

Sitz  type  hath  or  equipment 

, 

$9  74 

Non-Druq 

E0160 

JE 

Silz  type  bath  or  equipment 

$38  86 

Non-Druq 

E0161 

NU 

Sitz  Dath/equipmeni  w/faucet 

$40  96 

Non-Druq 

E0161 

RR 

Sitz  Dattv'eQuipment  wrfaucet 

$8  66 

Non-Druq 

E0161 

UE 

Srt2  bath/equipment  w'faucel 

$31  56 

Non-Drug 

E0162 

NU 

Sitz  bath  chair 

• 

$240  75 

Non-Druq 

E0162 

RR 

Sitz  bath  cnair 

$25  36 

Non-Druq 

E0162 

UE 

Sitz  bath  chair 

$185  30 

Non-Druq 

E0163 

NU 

Commode  chair  stationry  hid 

$180  71 

Non-Druq 

E016J 

RR 

Commode  chair  stationry  fxd 

$38  39 

Non-Druq 

E0163 

UE 

Commode  chair  stationry  fid 

$137  91 

Non-Druq 

E0164 

NU 

Commode  chair  nobile  fued  a 

$301  29 

Non-Druq 

E0164 

RR 

Commode  chair  mobile  fixed  a 

$41  24 

Non-Drug 

E0164 

UE 

Commode  chair  moCile  fixed  a 

$224  39 

Non-Druq 

E0165 

NU 

Commode  chair  statior^ry  det 

$261  81 

Non-Drug 

E0165 

RR 

Commode  chair  stationry  3et 

$30  05 

Non-Druq 

E0165 

JE 

Commode  chair  stationn^  det 

$209  22 

Non-Druq 

E0166 

NU 

Commode  chair  mobile  detacr 

$397  70 

Non-Druq 

E0166 

RR 

Corrmode  chair  mobile  Oetacr' 

$47  96 

Non-Druq 

E0166 

UE 

Commode  chair  mobile  delac.'', 

$317  14 

Non-Druq 

E0167 

NU 

Commode  Chan  pail  or  can 

$20  68 

Non-Druq 

E0167 

RR 

Commode  chair  pail  oi  pan 

- 

$3  60 

Non-Drug 

E0167 

UE 

Commode  chair  oaii  or  par. 

$16  46 

Non  Drug 

E0168 

NU 

i-ieavyduty'wide  commode  chair 

$249  60 

Non-Drug 

E0168 

RR 

HeavyOuW'wide  commode  chair 

$25  19 

Non  Drug 

E0158 

UE 

Heavy duty,"wide  commode  chair 

$185  61 

Non-Druq 

E0169 

NU 

Seatlih  incorp  commodechair 

$515  67 

Non -Drug 

E0169 

RR 

Seatlift  ihcorp  commooechair 

$79  33 

Non-Druq 

E0169 

UF 

Seatim  incorp  commooechair 

$385  42 

Non-Druq 

E0175 

NU 

Commode  chair  foot  rest 

$105  99 

Non-Druq 

E0175 

RR 

Commode  chair  foot  'est 

$1301 

Non-Druq 

E0175 

UE 

Comrrvode  chair  fool  ^est 

$76  33 

Non-Druq 

E0176 

NU 

Air  pressre  pad/cushion  none 

$175  31 

Non-Druq 

E0176 

RR 

Aif  pfessre  oad/cushiof^  none 

$23  74 

Non-Druq 

E0176 

UE 

Ar  pressre  oad/cusnion  nonp 

$128  70 

Non-Druq 

E0177 

NU 

vVater  press  pad/cushion  nonp 

$17367 

Non-Drug 

E01" 

RR 

Water  press  pad.xushion  nonp 

$20  89 

Non-Druq 

E0177 

UF 

Water  press  paOy'cushion  nonp 

$128  70 

Non-Druq 

NOTE    S«e  cxJ  :f  ^ar^te  lor  ^^ctes  le^a'Cin^  Sta'js-'Jsaqe  ino;c3fois 
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1 

HCPCS 
Code 

Modifier 

HCPCS  Code  Description 

Status/ 

Usage 

Indicator 

Charge 

GAAP 
Cateogory 

E0178 

NU 

Gel  pressre  pad/cushion  nonp 

$199  44 

Non-Drug 

E0178 

RR 

Gel  pressre  pad/cushion  nonp 

$24  97 

Non-Drug 

E0178 

UE 

Gel  pressre  pad/cushion  nonp 

$147  99 

Non-Drug 

E0179 

NU 

Dry  pressre  pad/cushion  nonp 

$20  62 

Non-Drug 

E0179 

RR 

Dtv  pressre  pad/cjshion  nonp 

$3  54 

Non-Orug 

E0179 

UE 

Dry  pressre  pad/cushton  nonp 

$1698 

Non-Druq 

E0180 

NU 

Press  pad  alternating  w  pump 

$311  55 

Non-Drug 

' 

E0180 

RR 

Press  pad  alternating  w  pump 

$3454 

Non-Drug 

E0180 

UE 

Press  pad  alternating  w  pump 

$19597 

Non-Druq 

E0181 

NU 

Press  pad  altematiMg  w/  pum 

$415  63 

Non-Druq 

E0181 

RR 

Press  pad  aHemating  «//  pum 

$37  89 

Non-Drug 

E0181 

UE 

Press  pad  alternating  w/  pum 

$331  56 

Non-Orug 

E0182 

NU 

Pressure  pad  alternating  pum 

$428  02 

Non-Drug 

E0182 

RR 

Pressure  pad  altemating  pum 

$40  89 

Non-Druq 

« 

E0182 

UE 

Pressure  pad  altemating  pum 

$352  64 

Non-Drug 

E01&4 

NU 

Dry  pressure  mattress 

$323.84 

Non-Drug 

E0184 

RR 

Dry  pressure  mattress 

$38.59 

Non-Drug 

E0184 

UE 

Dry  pressure  mattress 

$246  89 

Non-Druq 

E0185 

NU 

Gel  pressure  mattress  pad 

$536  08 

Non-Druq 

E0185 

RR 

Gel  pressure  mattress  pad 

$6989 

Non-Druq 

E0185 

UE 

Gel  pressure  mattress  pad 

$409  95 

N  on- Drug 

E0186 

NU 

Air  pressure  mattress 

$381  12 

Non-Orug 

E0186 

RR 

Air  pressure  mattress 

$32  51 

Non-Drug 

E0186 

UE 

Air  pressure  mattress 

$18934 

Non-Drug 

E0187 

NU 

Water  pressure  mattress 

$363  81 

Non-Druq 

E0187 

RR 

Water  pressure  mattress 

$36  65 

Non-Druq 

Ebl87 

UE 

Water  pressure  mattress 

$30S  51 

Non-Druq 

E0188 

NU 

Synthetic  sheepskin  pad 

$40  65 

Non-Druq 

E0188 

RR 

Synthetic  sheepskin  pad 

$4  49 

Non-Druq 

E0188 

UE 

Synthetic  sheepskin  pad 

S30  32 

Non-Druq 

E0188 

Synthetic  sheepskin  pad 

$73  96 

Non-Druq 

E0189 

NU 

Lambsw6ol  sheepskin  pad 

$80  71 

Non-Druq 

E0189 

RR 

Lambswool  sheepskin  pad 

$8  21 

Non-Druq 

E0189 

UE 

LamDswool  sheepskin  pad 

$60  34 

Non-Druq 

E0191 

NU 

Protector  heel  or  elt)0w 

$17  61 

Non-Druq 

E0191 

RR 

Protector  heel  or  elbow 

$2  91 

Non-Druq 

E0191 

UE 

Protector  heel  or  elbow 

$14  21 

Non-Drug 

E0192 

NU 

Pad  wheelchr  low  press/posit 

$478  15 

Non-Drug 

E0192 

RR 

Pad  wheelchr  low  press/posit 

$53  92 

Non-Drug 

E0192 

UE 

Pad  wheelchr  low  press/posit 

$360  58 

Non-Drug      , 

E0193 

RR 

Powered  air  flotation  bed 

$1.270  07 

Non-Druq 

E0194 

NU 

Air  fluidized  bed 

$42  822  34 

Non-Druq 

E0194 

RR 

Air  fluidized  bed 

" 

$4.532  83 

Non-Drug 

E0194 

UE 

Air  fluidized  bed 

$32,168  79 

Non-Druq 

E0196 

NU 

Gel  pressure  mattress 

S533  35 

Non-Druq 

E0196 

RR 

Gel  pressure  mattress 

$53  07 

Non-Drug 

E0196 

UE 

Gel  pressure  mattress 

$400  01 

Non-Druq 

E0197 

NU 

Air  pressure  pad  for  mattres 

$369  42 

Non-Druq 

E0197 

RR 

Air  pressure  pad  for  mattres 

^" 

$47  14 

Non-Druq 

E0197 

UE 

Air  pressure  pad  for  mattres 

$323  74 

Non-Druq 

E0198 

NU 

Water  pressure  pad  for  mattr 

$369  42 

Non-Druq 

E0198 

RR 

Water  pressure  pad  for  mattr 

S36  2S 

Non-Druq 

E0198 

UE 

Water  pressure  pad  for  mattr 

$278  80 

Non-Druq 

E0199 

NU 

Dry  pressure  pad  for  mattres 

$49  25 

Non-Druq 

E0199 

RR 

Dry  pressure  pad  for  mattres 

$8  12 

Non-Druq 

E0199 

UE 

Dry  pressure  pad  for  mattres 

$37  84 

Non-Druq 

E0200 

NU 

Heat  lamp  without  stand 

$128  12 

Non-Druq 

E0200 

RR 

Heat  lamp  without  stand 

$1891 

Non-Druq 

E0200 

UE 

Heat  lamp  without  stand 

$94  56 

Non-Druq 

E0202 

RR 

Phototherapy  light  w/  photom 

$99  85 

Non-Druq 

E0205 

NU 

Heat  lamp  with  stand 

$322  76 

Non-Druq 

E0205 

RR 

Heat  tamp  with  stand 

$33  99 

Non-Druq 

4 

E0205 

UE 

Heat  lamp  with  stand                               > 

$240  48 

Non-Drug 

- 

E0210 

NU 

Electric  heat  pad  standard 

$50  09 

Non-Drug 

E0210 

RR 

EkfCtnc  heat  pad  standard 

$7  95 

Non-Drug 

E0210 

UE 

Electnc  heat  pad  standard 

$38  46 

Non-Druq 

E0215 

NU 

Electric  heat  pad  moist 

1 —             $11381 

Non-Druq 

E0215 

RR 

Electric  heat  pad  moist 

$14  13 

Non-Druq 

NOTE    See  end  of  table  fo 

r  notes  regarding  Status/Usage  Indicators 
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Status/ 

MCPCS 

GAAP 

Code 

Modif'f" 

HCPCS  C(xle  Description 

Usage 
Indicator 

Charge 

Cateogory 

E0215 

UE 

Electric  -^eal  oao  •^os'. 

$C3  79 

Non-Druq 

EC2''' 

NU 

<Va!e'  oi'c  neat  pad  w  cj'^d 

$835  57 

Non-Drug 

EC2'^ 

RR 

Watef  cue  ^eat  cad  *  D^nnp 

$87  42 

Non-Druq 

E0217 

UE 

Water  ci'c  -^eal  cad  w  c^r^p 

S625  04 

Non-Drug 

E0218 

NU 

.Vdle'  circ  cold  pac  *  -Jump 

$599  16 

Non-Druq 

E0219 

RR 

Watef  circ  cotd  oati  <\  oun^p 

$63  93 

Non-Druq 

E0213 

UE 

Watef  crc  coid  Dad  w  dl'^-o 

$447  29 

Non-Druq 

E021B 

/Vate'  CifC  -Old  pad  w  v^r^o 

$452  85 

Non-Druq 

E022C 

NU 

-tot  Aater  DoHle 

$15  64 

Non-Druq 

E0220 

RR 

Hot  *ater  Do*t!e 

$2  54 

Non-Druq 

EC220 

Ufc 

Hot  *atef  botie 

$12  59 

Non-Druq 

E0221 

NU 

rfrared  healing  pad  sysfe-n 

$3  577  56 

Non-Drug 

E022! 

RR 

.rfr^red  neat  n<3  oac  s,stprn 

$352  06 

Non-Druq 

E022' 

UE 

Invaded  ^eatirx;  nad  svstem 

$2681  60 

Non-Druq 

E0225 

.SU 

h/drorciiatcr  i^r' 

$652  73 

Non-Dfuq 

EC225 

PR 

Hydrocoilator  ■.."■t 

$58  65 

Non-Druq 

E0225 

UE 

•Wd^ocoilator  Lnr> 

$487  96 

Non-Druq 

E0230 

NU 

ice  cap  or  coHar 

$15  66 

Non-Druq 

E023C 

RR 

Ice  cap  0'  collar 

$2  71 

Non-Druq 

EC230 

UE 

ce  cap  or  collar 

$1261 

NonOruq 

EC235 

NU 

Para^in  patn  '_nit  pcrlabie 

$282  22 

Non-Druq 

EC235 

RR 

^arat.i;  oat*^  jn  t  portaoie 

$28  17 

Non-Druq 

E0235 

UE 

Daraf^:n  Cat^  ^r.;  potdCle 

$211  54 

Non-Druq 

E0236 

NU 

=u^p  'or  wdte'  circulating  p 

$354  42 

Non-Druq 

E0236 

RR 

Pump  'or  avater  circuiali'^q  0 

$68  72 

Non-Druq 

£0236 

'.E 

PuP^E  'c  wate'  circulatiriQ  p 

$283  82 

Non-Druq 

E0238 

NU 

Heat  pad  non-e'ectnc  mo  st 

$42  10 

Non-Druq 

E0238 

RR 

Heat  cad  -^on-eiectr;:  moisl 

$7  45 

Non-Drug 

E0238 

UE 

-leat  cad  ^cr^  electric  moi^t 

$31  91 

Non-Druq 

EG239 

Nu 

-'.-d'occla'O'  j--t  portable 

$756  48 

Non-Druq 

E0239 

RR 

H»drccc!lator  un  t  ccrtaDie 

$69  97 

Non-Druq 

E0239 

P 

H'.dfocoiiator  L^r^it  c-craDie 

$565  81 

Non-Druq 

E0241 

Ba"^  iuC  Aai!  -d'l 

$39  00 

Non-Druq 

E0242 

3a;'~  tub   aii  deer 

$89  36 

Non-Druq 

E024  3 

'o'let  i-ail 

$69  28 

Non-Druq 

E0244 

■Toilet  seat  raised 

$5'  93 

Non-Druq 

E0245 

''.^b  Stool  cr  oencn 

$88  02 

Non-Drug 

E024C 

Traister  t„D  ran  attacn-^ent 

$122  81 

Non-Druq 

E0249 

NU 

^i2  M^ier  c  rcuiatmq  ►-eat  u 

$162  58 

Non-Druq 

EC249 

^^ 

Pad  A3le-  crcijiat  nq  neat  u 

$1918 

Non-Druq 

E0249 

oti 

^ad  Aater  circuiafnq  heal  u 

$12C  35 

Non-Druq 

E0250 

\u 

Hosp  oed  fued  nt  ^:  Tiaitres 

$2  C26  33 

Non-Druq 

E0250 

^R 

Hose  Ded  fixed  nl  a   ■'^a!t'o<; 

$151  85 

Non-Druq 

E025u 

Ot 

*-*osp  tr-ed  '.»e<3  m  a-  mattres 

$1,31245 

Non-Druq 

E0251 

NU 

Hosp  Ped  ^ixd  nr  w.'O  rr^attrts 

$1  13591 

Non-Druq 

E0251 

RR 

-lOSD  bed  fixd  ht  */o  mattres 

$11886 

Non-Druq 

E0251 

^ 

"1050  bed  fixd  ht  w'o  nattres 

$948  20 

Non-Druq 

E0255 

\^ 

Hospital  bed  var  nt  *   mattr 

$2  056  09 

Non-Druq 

E0255 

RR 

Hosotai  bed  ^ar  "r  ^   -nattr 

$179  22 

Non-Druq 

E0255 

UE 

-csP'tai  b'-d  -a'  hi  a   Tiattr 

$1  539  31 

Non-Druq 

E025e 

NJ 

"O'^Ditai  bed  *dr  hi  a  o  '-.att 

$1  31849 

Non-Druq 

E0256 

PR 

ncsp.tai  bed  /a'  ht  a  •:,  -riatt 

$131  85 

Non-Druq 

E0256 

.E 

Hosp.tai  acC  va:  hi  a."  -rati 

$1,054  79 

Non-Druq 

E0260 

NU 

~osp  bed  serr.-e  "'.-t' A    -latt 

$2,024  10 

Non-Druq 

E026C 

RR 

"osp  ced  se-"'  e.ec    «'  rnalt 

$249  24 

Non-Druq 

E026C 

HcsD  ted  serni-eirCM  .v;  rnatt 

$1  553  39 

Non-Druq 

E026' 

Nj 

Hosp  bed  serni  eiectr  wo  iTia! 

$1  979  77 

Non-Dnjq 

E0261 

RR 

Hosp  bed  ser^i-e'ectr  a.o  rn.a' 

$206  23 

Non-Druq 

E0261 

UE 

HOSP  bed  semi-e'ectr  wo  rriat 

$1  31985 

Non-Druq 

E0255 

NU 

-JSP  bed  :3td.  e.ect'  a'  -at 

$2  441  19 

Non-Druq 

E0265 

RR 

'^osp  bed  tola:  eiec"  «■  rnat 

$293  58 

Non-Druq 

E0265 

wE 

"osp  bed  'Ota  e'e':'-  a;  mat 

$1  579  91 

Non-Druq 

E0265 

N'^ 

Hose  b-ed  to'al  ►'lec  a  o  -r-itt 

$2  625  21 

Non-Druq 

E0266 

PR 

Hosp  ced  'oiai  eie,-  a  o  Tidf. 

$262  64 

Non-Druq 

E026e 

■jE 

riosc  Ded  'cta!  eiet   /.  -i  r^at 

$1,804  83 

Non-Druq 

E0270 

No 

-cspiiaibed  ".sLtutcial  t 

$513  52 

Non-Druq 

E0270 

RR 

HoipitS' t?ed  '-stii-jlionai  t 

$54  36 

Non-Druq 

El'2''0 

uE 

-lospi'a  b'ea  :nstituticr^ai  t 

$385  76 

Non-Drjq 

NOT£    See  ■ 
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Status/ 

1 

HCPCS 
Code 

Modifier 

HCPCS  Code  Description 

Usage 
Indicator 

Charge 

GAAP 
Cateogory 

E0271 

NU 

Mattress  innerspring 

$324  34 

Non-Drug 

E0271 

RR 

Mattress  innerspring 

$38.15 

Non-Drug 

E0271 

UE 

Mattress  innerspring 

$256.91 

Non-Drug 

E0272 

NU 

Mattress  foam  rubber 

$297.04 

Non-Drug 

E0272 

RR 

Mattress  foam  rubber 

$3510 

Nort-Orug 

E0272 

UE 

Mattress  foam  rubber 

$225  81 

Non-Drug 

E0273 

NU 

Bed  board 

$43.48 

Non-DniQ 

E0273 

RR 

Bed  board 

$18.28 

Non-Ortjft 

E0273 

UE 

Bed  board 

$34  87 

Non-Drug 

E0273 

Bedboard 

$83.63 

Non-Drug 

E0274 

NU 

Over-bed  table 

$69  30 

Non-Drug 

E0274 

RR 

Over-bed  table 

$31.19 

NoivDrug 

E0274 

UE 

Over-bed  table 

$55  78 

Nof>-Drug 

* 

£0274 

Over-bed  table 

$3345 

Non-Drug 

E0275 

NU 

Bed  pan  standard 

$25  39 

Non-Dnig 

E0275 

RR 

Bed  pan  standard 

$4.57 

Non-Onig 

E0275 

UE 

Bed  pan  standard 

$1993 

Non-Drug 

E0276 

NU 

Bed  pan  fracture 

$2253 

NorvOrug 

E0276 

RR 

Bed  pan  fracture 

$4.48 

Non-Drug 

E0276 

UE 

Bed  pan  fracture 

$1857 

Nor>-Drug 

E0277 

NU 

Powered  pres-redu  air  mattrs 

$10.10917 

Non-Drug 

E0277 

RR 

Powered  pres-redu  air  mattrs 

$1.070  08 

Non-Drug 

,'i 

E0277 

UE 

Powered  pres-redu  air  mattrs 

$7,594.16 

Non-Oojg 

E0280 

NU 

Bed  cradle 

$62  10 

Non-Drug 

E0280 

RR 

Bed  cradle 

$8  18 

Non-Drug 

E0280 

UE 

Bed  cradle 

$47  00 

Non-Drug 

E0290 

NU 

Hosp  bed  fx  ht  w/o  rails  w/m 

$1,235  89 

Non-Drug 

E0290 

RR 

Hosp  bed  fx  ht  w/o  rails  w/m 

$11990 

Non-Orug 

E0290 

UE 

Hosp  t)ed  fx  ht  w/o  rails  w/m 

$968  84 

Non-Drug 

E0291 

NU 

Hosp  t>ed  fx  ht  w/o  rail  w/o 

$875  68 

Non-Drug 

E0291 

RR 

Hosp  bed  fx  ht  w/o  rail  w/o 

$87  57 

Non-Dmg 

E0291 

UE 

Hosp  bed  fx  ht  w/o  rail  w/o 

$648  26 

Non-Drug 

E0292 

NU 

Hosp  t>ed  var  ht  w/o  rail  w/o 

$1,326  11 

Non-Doig 

E0292 

RR 

Hosp  bed  var  ht  w/o  rail  w/o 

$13281 

Non-Drug 

E0292 

UE 

Hosp  l>ed  var  ht  w/o  rail  w/o 

$1,060.50 

Non-Dfug 

E0293 

NU 

Hosp  bed  var  ht  w/o  rail  w/ 

$1,14922 

Non-Drug 

E0293 

RR 

Hosp  bed  var  ht  w/o  rail  w/                                  ' 

$114  79 

Non-Drug 

E0293 

UE 

Hosp  bed  var  ht  w/o  rail  w/ 

$839  82 

Non-Drug 

E0294 

NU 

Hosp  bed  semi-elect  w/  mattr 

$1,913.63 

Non-Drug 

^ 

E0294 

RR 

Hosp  t>ed  semi-elect  w/  mattr 

$197.50 

Non-Drug 

E0294 

UE 

Hosp  t>ed  semi-elect  w/  mattr 

$1,31501 

Non-Drug 

E0295 

NU 

Hosp  t>ed  semi-elect  w/o  matt 

$1,765  55 

Non-Orug 

E0295 

RR 

Hosp  bed  semi-elect  w/o  matt 

$192.92 

Non-Drug 

E0295 

UE 

Hosp  bed  serm-elect  w/o  matt 

$1,145.29 

Non-Drug 

E0296 

NU 

Hosp  bed  total  elect  w/  matt 

$2,438  14 

Non-Drug 

E0296 

RR 

Hosp  bed  total  elect  w/  matt 

$244  06 

NorvDrug 

E0296 

UE 

Hosp  bed  total  elect  w/  matt 

$1,950  64 

Non-Drug 

E0297 

NU 

Hosp  bed  total  elect  w/o  mat 

,  $2,116  52 

Non-Doig 

E0297 

RR 

Hosp  bed  total  elect  w/o  mat 

$211.40 

Non-Drug 

E0297 

UE 

Hosp  bed  total  elect  w/o  mat 

$1,416  40 

Non-Drug 

ED305 

NU 

Rails  bed  side  half  length 

$297  48 

Non-Drug 

E0305 

RR 

Rails  bed  side  half  length 

$29  82 

Non-Orug 

■ 

E0305 

UE 

Rails  bed  side  half  length 

$213.57 

Non-Drug 

E0310 

NU 

Rails  bed  side  full  length 

$28561 

Non-Drug 

E0310 

RR 

Rails  bed  side  full  length 

$37.68 

Non-Drug 

E0310 

UE 

^  Rails  bed  side  fuH  length 

$220  06 

Non-Drug 

E0315 

Bed  accessory  brd/tbl/supprt 

$55.46 

Non-Drug 

E0316 

RR 

Bed  safety  enclosure 

$309  40 

No»»-Drug 

E0325 

NU 

Urinal  male  jug-type 

$17.98 

NoTv-Drug 

E0325 

RR 

Urinal  male  jug-type 

$431 

Non-Drug 

E0325 
E0326 

UE 
NU 

Urinal  male  jug-type 
Urinal  female  jug-type 

$13  11 

$18.54 

$3  40 

$1479 

Non-Orug 
Non-Drug 
Non-Doig 
Non-Drug 
NorvDrug 
Non-Drug 

E0326 
E0326 

RR 
UE 

Urinal  female  jug-type 
Urinal  female  jug-type 

E0352 
E0370 

Disposable  pack  w/bowel  syst 
Air  elevator  tor  heel 

$59  60 
$20  73 

£0371 

RR 

Nonpower  mattress  overtay 

$747.40 

NorvDrug 
Non-Orug 

E0372 

RR 

Powered  air  mattress  overtay 

$908.26 

NOTE.  S«e  end  of  table  for  notes  reganling  Statu&njsage  Indicators 
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Status/ 

HCPCS 
Code 

Modifier 

HCPCS  Code  Description 

Usage 
Indicator 

Charge 

GAAF 
Cateogory 

E0373 

RR 

Nofipowered  Ofossure  mattress 

J1. 035.66 

Non-Drug 

E0424 

RR 

Sfationarv  compressed  oas  02 

S504  85 

Non-Drug 

E0425 

NU 

Gas  system  statorary  compre 

$6,795.38 

No  n- Drug 

E0425 

U£ 

Gas  system  statnrary  compre 

$5,131  01 

Non-Drug 

E0430 

NU 

OKvqefi  system  qas  ixjitabte 

$3.082  00 

Noo-Dnifl 

E0430 

RR 

Oxygen  system  qas  portabte 

$550 

Non-Drug 

E0430 

UE 

Oxvoen  system  gas  portabte 

$2.313  52 

Non-Drug 

E0431 

RR 

Portable  gaseous  02 

$86  86 

Non-Drug 

E0434 

RR 

Portawe  liquid  02 

$86  86 

NorvDruQ 

E0435 

NU 

Oxygen  system  liquid  portabi 

$2.12160 

Non-Drug 

E0435 

UE 

Oryqen  system  iHjuid  ponabi 

$1,593  62 

Non-Drug 

E0439 

RR 

Stationary  liquid  02 

$504.85 

Non-Drug 

E0440 

NU 

Oxygen  system  liquid  stanon 

$4,298  82 

Non-Drug 

E0440 

UE 

Oxygen  system  liquid  station 

$3,226  14 

Non-Drug 

E0441 

Oxygen  contents  gaseous 

$362  18 

Non-Drug 

E0442 

Oxygen  contents  liquid 

$362  18 

Non-Drug 

E0443 

Portable  02  contents  qas 

$57  89 

NorvDrug 

E0444 

Portabte  02  contents  iKjuid 

$57  89 

NorvDryg 

E0450 

NU 

Volume  vent  stationary/porta 

$15,231  61 

Non-Drug 

E0450 

RR 

Volume  vent  stationary/ porta 

$1,61230 

Non-Drug 

E0450 

UE 

Volume  vent  stationary/porta 

$11,442  22 

NorvDrug 

E0457 

NU 

Chest  shell 

$1,035.73 

N  on- Drug 

E0457 

RR 

Chest  shell 

$97.89 

Non-Drug 

E0457 

UE 

Chest  shell 

$775.16 

Non-Drug 

E0459 

NU 

Chest  ¥vr3P 

$799  79 

Non-Drug 

E0459 

RR 

Chest  wrap 

$79  98 

Non-Drug 

E0459 

UE 

Chest  vvrap 

$600  12 

Non-Drug 

E0460 

NU 

Neq  press  vent  porlabl/statn 

$11,692  02 

Non-Onjg 

E0460 

RR 

Neq  press  vent  portabl/statn                             ^ 

$1,237  62 

Non-Drug 

E0460 

UE 

Neq  press  vent  portabl/statn 

$8,78323 

Non-Drug 

E0462 

NU 

Rocking  t>ed  w/  or  w/o  side  r 

$4,207  54 

Non-Drug 

E0462 

RR 

RocKinq  bed  w/  or  w/c  side  r 

$420  60 

Non-Drug 

E0462 

UE 

Rockinq  t)ed  w/  or  w/o  side  r 

$3.155  78 

Non-Drug 

E04«0 

NU 

Percussor  elecl/oneum  home  m 

$653  76 

Non-Drug 

E0480 

RR 

Percussor  electypneum  home  m 

$68  19 

Non-Drug 

E04eo 

UE 

Percussor  elect/pneum  home  m 

$573  73 

Non-Oruq 

£0481 

intrpulmnry  percuss  vent  sys 

$1036  44 

Non-Drug 

E0482 

RR 

Couqh  stimulating  device 

$722  88 

NorvOrug 

E0500 

NU 

lOPbaB  types 

$1.978  06 

Non-Drug 

E05O0 

RR 

Ippb  all  types 

$179  82 

Non-Drug 

E0500 

uE 

Ippb  an  types 

$1,303  72 

Non-Drug 

E0550 

NU 

Hurrxdrf  extens  supple  w  ippb 

$479  82 

Non-Drug 

E0550 

RR 

HurrMOri  exiens  suppte  w  ippb 

$78  69 

Non-Drug 

E0550 

UE 

Humidi'  extens  supple  w  ippO 

$383  85 

Non-Drug 

E0555 

NU 

Humidifier  for  use  w/  requla 

^                 $24  55 

Non-Drug 

E0555 

RR 

Humidrfier  for  use  */  requla 

$16  80 

Non-Drug 

E0555 

UE 

Humtdrtier  for  use  w/  requla 

$20  68 

NorvDrug 

E0555 

Humidifier  for  use  w/  requla 

■ 

$21  55 

Non-Drug 

E0560 

NU 

Humidrfier  supplemental  *il  i 

$284  54 

Non-Drug 

E0560 

RR 

Humidifier  supplemental  y»i  i 

$32  22 

Non-Drug 

E0560 

UE 

Humidrfier  supplemental  w/  i 

$211  82 

Non-Drug 

E0565 

NU 

Compressor  air  power  source 

$969  39 

Non-Drug 

E0565 

RR 

Compressor  air  power  source 

$97  14 

Non-Drug 

E0565 

UE 

Compressor  air  power  source 

$681  99 

Non-Drug 

E0570 

NU 

Netxikzer  with  compression 

$289  20 

Non-Drug 

E0570 

RR 

Nebulizer  with  compression 

$31  69 

Non-Druq 

E0570 

UE 

Nebulizer  with  comprejsron 

$11621 

Non-Drug 

E0571 

RR 

Aerosol  compressor  for  svneb 

$46  29 

Non-Druq 

E0572 

RR 

Aerosol  compressor  adiust  pi 

$91  46 

Non-Druq 

E0574 

RR 

Ultrasonic  qenerator  w  svneo 

S96  16 

Non-Drug 

E0575 

NU 

Nebulizer  ultrasorMC 

$1,682  63 

Non-Druq 

E0575 

RR 

Nebulizer  ultrasonic 

$167  97 

Non-Drug 

E0575 

UE 

Nebulizer  ultrasonic 

$1  095  46 

Non-Drug 

E0580 

NU 

Nebulizer  for  use  w/  requlat 

$220  98 

Non-Druq 

E058O 

RR 

Nebulizer  for  use  w/  requlat 

$22  67 

Non-Drug 

E0580 

UE 

NetHjiizer  for  use  w/  requlat 

$164  14 

Non-Druq 

E0585 

NU 

NetHJiizer  w/  compressor  &  he 

$536  20 

Non-Druq 

E0585 

RR 

Nebulizer  w/  compressor  &  he 

S53  56 

Non-Drug 

NCE     5ee  e'X]  of  tatMO  'c  -xstes  'egarS  ng  Statjs.Usaqe  f'C  -.diors 
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HCPCS 
Code 


Modifier 


HCPCS  Code  Descnptran 


Status/ 

GAAP 

Usage 
Indicator 

Charge 

Caleogory 

$345  85 

NorvDnjg 

$7  74 

NofvDrug 

$642  61 

Non-Drug 

$71.33 

NorvDnjg 

$385  69 

Nor>-Dnjg 

$1.686  27 

Non-Drug 

$183  11 

Norv-Drug 

$1,009.44 

Non-Drug 

$45  65 

Non-Dnjg 

$7  79 

NorvDrug 

$3513 

Nor>-Dfug 

$36  44 

NorvOrug 

$128  16 

Non-Orug 

$41.25 

NofvOfug 

$101  40 

Non-Drug 

$381.05 

Non-Drug 

$142  21 

Non-Drug 

$284  04 

Non-Drug 

$41  24 

Non-Dnjg 

$7  95 

Non-Drug 

$34  60 

Non-Drug 

$365  51 

Non-Drug 

$36  27 

Non-Drug 

$27427 

Non-Drug 

$79  99 

Non-Drug 

$1088 

Non-Drug 

$71  29 

Non-Orug 

$78  60 

Non-Drug 

$397  03 

Non-Drug 

$39  33 

Non-D.-ug 

$296  24 

Non-Drug 

$805  64 

Non-Drug 

$92  88 

Non-Drug 

$602  66 

Non-Drug 

$50927 

Non-Drug 

$483.42 

Non-Drug 

$156  46 

Non-Drug 

$16  76 

Non-Drug 

$116  39 

Non-Drug 

$1,091.15 

Non-Drug 

$115  50 

Non-Druq 

$819  69 

Non-Orug 

$565  69 

Non-Drug 

$51  66 

Non-Drug 

$422  70 

Non-Drug 

$565  69 

Non-Drug 

$5166 

Non-Drug 

$422  70 

Non-Drug 

$554.48 

Non-Drug 

$50  72 

Non-Drug 

$414  24 

Non-Drug 

$1,784  73 

Non-Drug 

« 

$166  45 

Non-Druq 

$1.268  37 

Non-Drug 

$2.009  71 

Non-Drug 

$201  17 

Non-Drug 

$1,371  73 

Nor>-Drug 

$1,214  99 

Non-Orug 

$144  38 

Non-Drug 

$909  65 

Non-Drug 

$1,551  08 

Non-Drug 

$152  78 

Non-Drug 

$1,161  74 

Non-Orug 

$8,983  55 

Non-Drug 

$882  16 

Non-Orug 

$6,730  05 

Non-Drug 

$176  69 

Non-Druq 

$21  65 

Non-Drug 

Nebulizer  w/  compressor  &  he 
Dispensing  fee  dme  r>eb  drug 
Suction  pump  portab  horn  modi 
Suction  pump  portab  hom  modi 
Suction  pump  portab  hom  nxxjl 
Cont  airwav  pressure  device 
Cent  ainway  pressure  device 
Cont  aiTMay  pressure  device 
Manual  breast  pump 
Mamial  braast  pump 
Manual  breast  pump 
Manual  breast  pump 
Electric  breast  pump 
Electric  breast  pump 
Electric  t>reast  pump  ^, 

Hosp  grade  elec  t>reast  pump 
Hosp  grade  elec  breast  pump 
Hosp  grade  elec  breast  pump 
Vaporizer  room  type 
Vaporizer  room  type 
Vaporizer  room  type 
Drainage  tx)ard  postural 
Drainage  board  postural 
Drainage  board  postural 
Blood  glucose  monitor  home 
Blood  glucose  monitor  home 
Blood  glucose  monitor  home 
Blood  glucose  monitor  honie 
Pacemaker  monitr  audible/vis 
Pacemaker  monitr  audible/vis 
Pacemaker  monitr  audible/vis 
Pacemaker  monitr  digital/vis 
Pacemaker  monitr  digital/vis 
Pacemaker  monitr  digitai/vis 
Automatic  ext  defibrillator 
Apnea  monitor 
Patient  lift  sling  or  seat 
Patient  lift  sting  or  seat 
Patient  lift  sling  or  seat 
Patient  lift  bathroom  or  toi 
Patient  lift  bathroom  or  toi 
Patient  Hft  bathroom  or  toi 
Seat  lift  incorp  lift-chair 
Seat  lift  incorp  lift-chair 
Seat  lift  incorp  lift-chair 
Seat  lift  for  pt  fum-electr 
Seat  lift  for  pt  fum-electr 
Seat  lift  for  pt  fum-electr 
Seat  lift  for  pt  furn-non-el 
Seat  lift  for  pt  furn-non-el 
Seat  lift  for  pt  fum-non-el 
Patient  Hft  hydraulic 
Patient  lift  hydraulic 
Patient  lift  hydraulic 
Patient  lift  electric 
Patient  lift  electric 
Patient  lift  electnc 
Pneuma  compresor  non-segment 
Pneuma  compresor  non-segment 
Pneuma  compresor  non-segment 
Pneum  compressor  segmental 
Pneum  compressor  segmental 
Pneum  compressor  segmental 
Pneum  compres  w/cal  pressure 
Pneum  compres  w/cal  pressure 
Pneum  compres  w/cal  pressure 
Pneumatic  appliance  half  arm 
Pneumatic  appliance  half  arm 


NOTE    See  end  of  table  for  notes  regarding  Status/Usage  Indicators 


E0585 

UE 

E0590 

E0600 

NU 

E0600 

RR 

E0600 

UE 

E0601 

NU 

E0601 

RR 

E0601 

UE 

E0602 

NU 

E0602 

RR 

E0602 

UE 

E0602 

E0603 

NU 

E0603 

RR 

E0603 

UE 

E0604 

NU 

E0604 

RR 

E0604 

UE 

E0605 

NU 

E0605 

RR 

E0605 

UE 

E0606 

NU 

E0606 

RR 

E0606 

UE 

E0607 

NU 

E0607 

RR 

E0607 

UE 

E0607 

E0610 

NU 

E0610 

RR 

E0610 

UE 

E0615 

NU 

E0615 

RR 

E0615 

UE 

E0617 

RR 

E0618 

E0621 

NU 

E0621 

RR 

E0621 

UE 

E0625 

NU 

E0625 

RR 

E0625 

UE 

E0627 

NU 

E0627 

RR 

E0627 

UE 

E0628 

NU 

E0628 

RR 

E0628 

UE 

E0629 

NU 

E0629 

RR 

E0629 

UE 

E0630 

NU 

E0630 

RR 

E0630 

UE 

E0635 

NU 

E0635 

RR 

E0635 

UE 

E0650 

NU 

E0650 

RR 

E0650 

UE 

E0651 

NU 

E0651 

RR 

E0651 

UE 

E0652 

NU 

E0652 

RR 

E0652 

UE 

E0655 

NU 

E0655 

RR 
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Status/ 

HCPCS 
Co<Je 

Modifief 

HCPCS  Code  DescnplKjn 

Usage 
Indicalor 

Charge 

GAAP 
Cateogory 

E0655 

UE 

Pneumatic  apoUaoce  l^ If  arm 

$131  12 

Non-DruQ 

E06«0 

NU 

Pneumatic  aopliance  lull  leg 

S264  58 

NofvDrug 

E0660 

RR 

Pneumatic  aopdaoce  full  leg 

$27  27 

Non-Drug 

E0660 

UE 

Pneumatic  appliance  fuK  '*<3 

$196  83 

Non-Oruq 

E0665 

NU 

Pneumatic  appliance  full  ami 

$225  96 

Non-Drug 

E0665 

RR 

Pneunutic  appliance  full  ami 

$2363 

Non-Dnjg 

E0665 

UE 

Pneumatic  appliance  full  arm 

$168  14 

Nor>-Drug 

E0666 

NU 

Pneumatic  appliance  half  leg 

$227  83 

Non-Drug 

E0666 

RR 

Pneumatic  appliance  half  leg 

$23.85 

NOfvDnig 

60666 

UE 

Pneumatic  appliance  half  leg 

$169  34 

Non-Druq 

E0667 

NU 

Seq  pneumatic  appi  full  leg 

$542  71 

Non-Drug 

E0667 

RR 

Sea  pn«umatic  appi  full  leg 

$5568 

Non-Drug 

E0667 

UE 

Seq  pneumatic  appi  full  leg 

$405  46 

Non-Drug 

E0666 

NU 

Seq  pneumatic  appI  full  arm 

$74300 

Non-Drug 

E0668 

RR 

Seq  pneumatic  appI  full  arm 

$67  63 

Non-Drug 

E0668 

UE 

Seq  pneumatic  appI  full  arm 

$555  68 

Non-Drug 

E0669 

NU 

Seg  oneumafic  appli  half  leq 

$304  53 

Non-Drug 

E0669 

RR 

Seg  pneumatic  appit  half  leg 

$29  71 

Non-Drug 

E0669 

UE 

Seq  pneumatic  appli  half  leg 

$226  86 

Non-Drug 

E0671 

NU 

Pressure  prieum  appI  full  leg 

$698  01 

Non-Drug 

E0671 

RR 

Pressure  poeum  appi  fun  leg 

$64  12 

Non-Drug 

E0671 

UE 

Pressure  pneum  appi  full  leg 

$521  91 

Non-Drug 

E0672 

NU 

Pressure  poeum  appi  fuU  arm 

$540  95 

Non-Drug 

E0672 

RR 

Pressure  poeum  appi  fuH  arm 

$4958 

Non-Druq 

E0672 

UE 

Pressure  pneum  appi  full  arm 

$404  15 

Non-Drug 

E0673 

NU 

Pressure  pneum  app<  half  ieq 

$44843 

Non-Dnig 

E0673 

RR 

Pressure  pneum  appi  half  leg 

$41  80 

Non-Drug 

E0673 

UE 

Pressure  poeum  appi  half  leg 

$33478 

Non-Drug 

E0700 

Safety  eguipment 

$41  11 

NorvDrug 

E0710 

Restraints  any  type 

$401  83 

Non-Druq 

E0720 

NU 

Tens  two  lead 

$61700 

Non-Drug 

E0720 

RR 

Tens  two  lead 

$177  48 

Non-Drug 

E0720 

UE 

Tens  two  lead 

$338-25 

Non-Drug 

E073C 

NU 

Tens  four  lead 

$622  06 

Non-Drug 

E073C 

RR 

Tens  lour  lead 

$211  79 

Non-Drug 

E0730 

UE 

Tens  four  lead 

$342  74 

Non-Oruq 

E073I 

NU 

Conductive  garment  for  tens/ 

$598  54 

Non-Drug 

E0731 

RR 

Conductive  garment  for  tens/ 

$63.36 

Non-Druq 

E0731 

UE 

Conductive  garment  fof  tensy 

$449  63 

NorvDrug 

E0740 

NU 

Incontinence  treatment  systm 

$880  33 

Non-Drug 

E0740 

RR 

Incontinence  treatment  systm 

$82  35 

Non-Druq 

E0740 

UE 

Incontinence  treatment  systm 

$658  72 

Non-Drug 

E0744 

NU 

Neuromuscular  st»m  'of  scon 

$998  18 

Non-Drug 

E0744 

RR 

Neuromuscular  stim  fof  scoii 

$148  96 

Non-Drug 

E0744 

UE 

Neuromuscular  stim  for  scoli 

$90491 

Non-Drug 

E0745 

NU 

Neuromuscular  stim  for  shocn 

$1,374.26 

Non-Druq 

E0745 

RR 

Neuromuscular  stim  for  shock 

$14547 

Non-Drug 

E0745 

UE 

Neuromuscular  stim  for  shock 

$1,032  36 

Non-Druq 

E0747 

NU 

Elec  osteogen  stim  not  spine 

$5,974  90 

Non-Druq 

E0747 

RR 

Elec  osteogen  stim  not  spine 

$588  06 

Non-Drug 

E0747 

UE 

Elec  osteogen  stim  not  spine 

$4,437  62 

Non-Drug 

E0748 

NU 

Elec  osteogen  stim  spinal 

$5,936.14 

Non-Drug 

E0748 

RR 

Elec  osteogen  stim  spinal 

$587  92 

Non-Drug 

E074« 

UE 

Elec  osteogen  stim  spinal 

$4.450  56 

Non-Drug 

E0749 

RR 

Elec  osteogen  stim  implanted 

$428  01 

Non-Drug 

E0749 

Elec  osteoqeo  stim  implanted 

$5,661  76 

Non-Drug 

E0752 

Neurostimulalor  electrode 

$508  73 

NofvDrug 

E0754 

Pulseqenerator  pt  programmer 

$1.370  24 

Non-Drug 

E0756 

Implantable  pulse  generator 

$9,845  24 

Non-Drug 

F0757 

Implantable  RF  receiver 

$7  024  19 

Non-Druq 

E075a 

Eitternal  RF  transmitter 

$6  178  68 

Non-Drug 

E075& 

Replace  rdfrguncy  transmittr 

$851  93 

Non-Oruq 

E0760 

NU 

Osteogen  ultrasound  stimitor 

$4,931  75 

Non-Druq 

E0760 

RR 

Osteogen  ultrasound  stmltor 

$487  50 

Non-Druq 

E076O 

UE 

Osteogen  ultrasound  stmltor 

$3.697  24 

Non-Oruq 

E0765 

NU 

Nen/e  stimulator  for  tx  niv                          ^ 

$136.35 

Non-Oruq 

E0765 

RR 

Nerve  stimulator  for  tx  n&v 

$15  59 

Non-Drug 

E0765 

UE 

Nerve  stimulator  for  tx  niv 

$100  72 

Non-Drug 

NO"^E     S«e  era  of  'able  'c  "lotes  'egardrn?  Status/Usage  inaicators 
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HCPCS 
Code 


Modifier 


E0776 

NU 

E0776 

RR 

E0776 

UE 

E0779 

RR 

E0780 

NU 

E0781 

RR 

E0782 

NU 

E0782 

RR 

E0782 

UE 

E0782 

E0783 

NU 

E0783 

RR 

E0783 

UE 

E0784 

RR 

E0784 

E0785 

E0786 

NU 

E0786 

RR 

E0786 

UE 

E0791 

NU 

E0791 

RR 

E0791 

UE 

E0830 

E0840 

NU 

E0840 

RR 

E0840 

UE 

E0850 

NU 

E0850 

RR 

E0850 

UE 

E0855 

NU 

E0855 

RR 

E0855 

UE 

E0860 

NU 

E0860 

RR 

E0860 

UE 

E0870 

NU 

E0870 

RR 

E0870 

UE 

E0880 

NU 

E0880 

RR 

E0880 

UE 

E0890 

NU 

E0890 

RR 

E0890 

UE 

E0900 

NU 

E0900 

RR 

E0900 

UE 

E0910 

NU 

E0910 

RR 

E0910 

UE 

E0920 

NU 

E0920 

RR 

E0920 

UE 

E0930 

NU 

E0930 

RR 

E0930 

UE 

£0935 

RR 

E0940 

NU 

E0940 

RR 

E0940 

UE 

E0941 

NU 

E0941 

RR 

E0941 

UE 

E0942 

NU 

E0942 

RR 

E0942 

UE 

E0943 

NU 

E0943 

RR 

HCPCS  Code  Description 


Ivpde 
Ivpole 
Ivpole 

Amb  infusior)  pump  mechanical 
MecN  amb  infusion  pump  <8hrs 
External  ambulatory  Infus  pu 
Non-programble  infusion  pump 
Non-programble  Infusion  pump 
Non-programble  infusion  pump 
Non-pfx>gramt)ie  Infusion  pump 
Programmable  infusion  pump 
Programmable  infusion  pump 
Programmable  infusion  pump 
Ext  amb  infusn  pump  insulin 
Ext  amb  infusn  pump  insulin 
Replacement  impi  pump  cathet 
Implantable  pump  replacement 
Implantable  pump  replacement 
Implantable  pump  replacement 
Parenteral  infusion  pump  sta 
Parenteral  Infusion  pump  sta 
Parenteral  Infusion  pump  sta 
AmtMjIatory  traction  device 
Tract  frame  attach  headboard 
Tract  frame  attach  headtxjard 
Tract  franrM  attach  headtx>ard 
Traction  stand  free  standing 
Traction  stand  free  standing 
Traction  stand  free  standing 
Cervical  traction  equipment 
Cervical  traction  equipment 
Cervical  traction  equipment 
Tract  equip  cervical  tract 
Tract  equip  cervical  tract 
Tract  equip  cervical  tract 
Tract  frame  attach  footboard 
Tract  frame  attach  foottward 
Tract  frame  attach  footboard 
Trac  stand  free  stand  extrem 
Trac  stand  free  stand  extrem 
Trac  stand  free  stand  extrem 
Traction  frame  attach  pelvic 
Traction  frame  attach  pelvic 
Traction  frame  attach  peh/ic 
Trac  stand  free  stand  pelvic 
Trac  stand  free  stand  pelvic 
Trac  stand  free  stand  pelvic 
Trapeze  t>ar  attached  to  bed 
Trapeze  bar  attached  to  bed 
Trapeze  bar  attached  to  t>ed 
Fracture  frame  attached  to  b 
Fracture  frame  attached  to  b 
Fracture  frame  attached  to  b 
Fracture  franrte  free  standing 
Fracture  frame  free  standing 
Fracture  frame  free  startding 
Exercise  device  passive  moti 
Trapeze  bar  free  standing 
Trapeze  bar  free  standing 
Trapeze  bar  free  standing 
Gravity  assisted  traction  de 
Gravity  assisted  traction  de 
Gravity  assisted  traction  de 
Cervical  head  hamess/halter 
Cervical  head  hamess/halter 
Cervical  head  hamess/halter 
Cervical  pillow 
Cervical  piHow 


NOTE.  See  end  of  talite  for  notes  regarding  Status/Usage  Indicators 


Status/ 

GAAF 

Usage 
Indicator 

Charge 

Cateogory 

$236  44 

Non-Drug 

$30  15 

Non-Drug 

$17229 

Non-Drug 

$27  42 

Non-Drug 

$16.35 

Non-Drug 

$44283 

NofvDruq 

$6,551.24 

Non-Onjg 

$64946 

Non-Drug 

$4,911  85 

Non-Drug 

$7,627  39 

NorvDrug 

$12.497  95 

Non-Drug 

$1  244.12 

NofvOrug 

$9,371  89 

Non-Drug 

$701  77 

Non-ORjq 

$5,014.13 

Non-Druq 

$715  35 

Non-Drug 

$12,190  83 

Non-Dmg 

$1.21339 

Non-Drug 

$9,141  54 

Non-Druq 

$6,053  99 

Non-Druq 

$640  83 

Non-Drug 

$4,54785 

Non-Druq 

$2,267  22 

N  on- Drug 

$11759 

Non-Drug 

$27  49 

Non-Dnjg 

$88  56 

Non-Drug 

$161  98 

Non-Drug 

$24  50 

Non-Drug 

$12553 

Non-Druq 

$846  01 

Non-Druq 

$7891 

Non-Drug 

$63291 

Non-Drug 

$6262 

Non-Drug 

$11.97 

Non-Druq 

S48.36 

Non-Drug 

$177  59 

Non-Drug 

$22  87 

Non-Drvjg 

$137  78 

Non-Drug 

$190  40 

Non-Doiq 

$32  85 

Non-Druq 

$148  05 

Non-Druq 

$183.28 

Non-Drug 

$53  61 

Non-Drug 

$15078 

Non-Drug 

$19398 

Non-Drug 

$45  37 

Non-Drug 

$14957 

Non-Drug 

$33366 

Non-Drug 

$3331 

Non-Drug 

$250  38 

hton-Drug 

$745  97 

Non-Drug 

$7466 

Non-Drug 

$618  80 

Non-Drug 

$736  87 

Non-Drug 

$73  95 

Non-Oug 

$541  85 

Non-Drug 

$3597 

Non-Diug 

$529  98 

Non-Drug 

$56  68 

Non-Drug 

$37502 

Nor>-Drug 

$702  78 

Non-Drug 

$7034 

f4on-Drug 

$531  40 

Non-Drug 

$33.08 

Non-Drug 

$5  38 

Non-Drug 

$2521 

Non-Drug 

$4544 

Non-Drug 

$6  80 

Non-Drug 
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HCPCS 
Code 

Mo<3ift€' 

HCPCS  Code  Descnption 

Status/ 

Usage 

IrKJicator 

Charge 

GAAF 
Cateogory 

E0943 

UE 

Cefvical  prilow 

$34  48 

Non-Dnjg 

E0944 

NU 

Pelvic  tjclt/harness.'bool 

$63  32 

Non-Drug 

E0944 

RR 

Pelvic  beit/hamess.'txx)l 

$7  06 

Non-Druq 

E0944 

UE 

Pelvic  belt/harness;t)oot 

$47  68 

Non-Dr\jq 

E0945 

NU 

B«tt/>iarT>ess  extremity 

$61  20 

NOO-OOKJ 

E0945 

RR 

Bett/hamess  extremity 

$6  84 

Non-Drufi 

E0945 

UE 

Beft/tiamess  extremity 

$47  55 

Non-Drug 

E0946 

NU 

Fracture  fraor^  dual  w  cross 

$954  27 

Non-Drug 

E0946 

RR 

Fracture  frame  dual  w  cross 

$95  26 

Non-Drug 

E0946 

UE 

Fracture  frame  dual  w  cross 

$71614 

Non-Drug 

E0947 

NU 

Fracture  frame  artac.hmnts  oe 

$857  87 

Non-Drug 

E0947 

RR 

Fracture  frame  attachmrls  oe 

$101  16 

Non-Dnjg 

E0947 

UE 

Fracture  frame  attactimnts  pe 

i                 $647  44 

Non-Drug 

E0948 

NU 

Fracture  frame  attaclTmnts  ce 

$830.29 

Non-Drug 

E0948 

RR 

Fracture  frame  attacnmnts  ce 

$94  43 

Non-Dnjq 

E0948 

UE 

Fracture  frame  attactimnts  ce 

$590  34 

Non-Drug 

E0950 

NU 

Tray 

$141  97 

Non-Drug 

E0950 

RR 

Tray 

$17  27 

Non-Druq 

E0950 

UE 

Tray 

$108  44 

Non-Druq 

E0950 

Tray 

$52  12 

Non-Drug 

E0951 

NU 

LOOD  fieel 

$26  45 

Non-Druq 

E0951 

RR 

Looo  rieel 

$3  45 

Non-Drug 

E0951 

UE 

LOOP  tieel 

$20  05 

Non-Drug 

E0952 

NU 

LooD  tie 

. 

$32  73 

Non-Drug 

E0952 

RR 

Loot)  tie 

$4  40 

Non-Drug 

E0952 

UE 

Looo  lie 

$25  00 

Non-Druq 

E0953 

NU 

Pneumatic  li'e 

$62  09 

Non-Drug 

E0953 

RR 

Pneumatic  lire 

$6  97 

Non-Druq 

E0953 

i^E 

Pneumatic  tire 

$46  63 

Non-Druq 

E0953 

Pneumatic  tire 

$26  71 

Non-Drug 

E0954 

NU 

Whee'ctiair  semi-oneumatic  ca 

$63  12 

Non-Druq 

E0954 

RR 

Wheeicha:r  semi-preumatic  ca 

$8  52 

Non-Drug 

E0954 

UE 

vVbeeic*iair  semi-pneumatic  ca 

$36  85 

Non-Drug 

£0954 

Wbeeicnair  semi-pneumatic  ca 

$71  75 

Non-Druq 

E0958 

NU 

'vVMcnr  att-  conv  1  arm  drive 

$603  81 

Non-Drug 

E0958 

PR 

Whichr  att   conv  '  arm  drive 

$60  26 

Non-Druq 

E0958 

UE 

Whichr  aft-  conv  '  arm  d'lve 

$453  17 

Non-Druq 

E0959 

Nj 

Amputee  adapie' 

$11855 

Non-Druq 

E0959 

RR 

Amputee  adapter 

$1573 

Non-Druq 

E0959 

UE 

Amputee  adapter 

$94  21 

Non-Druq 

E0959 

Ampuiee  adapter 

$175  17 

Non-Drug 

E096' 

NU 

A^eelcnair  brake  extension 

$51  27 

NofvDruq 

E0961 

RR 

vV^eeicnair  tjraKe  extension 

$6  46 

Norv-Drug 

E096' 

^E 

Miee'cnair  CraKe  extension 

J38  91 

Non-Drug 

E096' 

vVheelcnau  braKe  extension 

$21  09 

Non-Druq 

EQ962 

NJ 

Wheelchair  1  inch  custnor, 

$80  16 

Non-Drug 

E0962 

RR 

Wheelchair  1   nch  cushion 

$8  89 

Non-Druq 

E0962 

ut 

Wheelchair  i   ncti  cushion 

$61  59 

Non-Drug 

t0963 

NU 

Wheelchair  2  >och  cushion 

$94  22 

Non-Drug 

E0963 

RR 

Wheelchair  2  inch  cushion 

$10  63 

Non-Druq 

E0963 

UE 

Wheelchair  2  inch  cushion 

$72  78 

Non-Drug 

E0964 

NU 

Wbeeichair  3  inch  cushion 

$104  21 

Non-Druq 

E0964 

RR 

'Aftieelchair  3  nch  cushion 

$11  68 

Non-Drug 

E0964 

UE 

Wheelchair  3  inch  cushion 

$80  16 

NorvDruq 

E0965 

NU 

^Wheelchair  4  inch  cushion 

$11085 

Non-Drug 

E0965 

RR 

Wheelchair  4  inch  cushion 

$12  35 

Non-Drug 

E0965 

UE 

Wheelchair  4  inch  cushion 

$85  13 

Non-Drug 

E0966 

NU 

'Wt>eelchair  head  rest  extensi 

$94  21 

Non-Drug 

E0966 

RR 

Wheelchair  neao  rest  eilersi 

$10  58 

Non-Dnjg 

E0966 

UE 

Wheelchair  head  rest  extensi 

$67  11 

Non-Druq 

E0966 

Wheelchair  head  rest  extensi 

^ 

$75  52 

Non-Drug 

E0967 

NU 

vVtieeichair  hand  rims 

$158  43 

NofvDrug 

E0967 

RR 

Wheelchair  hand  rims 

$1927 

Noo-Drug 

E0967 

UE 

'Mieeicnair  hand  rims 

$128  33 

Non-Drug 

E0968 

NU 

Wheelchair  commode  seat 

$254  80 

N on -Drug 

E0968 

RR 

iiVheelchair  comnxxle  seal 

$25  23 

Non-Druq 

E0968 

UE 

Wheelchair  commode  seat 

$162  47 

Non-Drug 

E0969 

NU 

Wheelchair  narrowing  device 

$196  20 

Non-Drug 

NOTE     S«€  end  Df  taC  e  'or  -^-les  -egardng  SlatuvUsage  nOicatc? 


>;77nn 


F(>H(>rAl    Rpoictpr  /  V'l 


fift     \(i     IQI /ThiirsHav    DrtnhRr   2     2nn.?  /  NntirRS 


Federal  Register /Vol.  68,  No.  191 /Thursday,  October  2,  200  J/ Notices 


57199 


TABLE  K.  —  DURABLE  MEDICAL  EQUIPMENT,  SUPPLIES,  VISION  AND 
HEARING  HARDWARE  NATIONWIDE  CHARGES  BY  HCPCS  CODE 

PAGE  18  OF  54 


Status/ 

HCPCS 
Code 

Modifier 

HCPCS  Code  Description 

Usage 
Indicator 

Charge 

GAAP 
Cateogory 

E0969 

RR 

Wheelchair  narrowing  device 

$21  93 

Non-Drug 

E0969 

UE 

Wheelchair  nan-owing  device 

$150.63 

Non-Drug 

E0970 

NU 

Wheelchair  no  2  footplates 

$69  87 

Non-Drug 

E0970 

RR 

Wheelchair  no  2  footplates 

$6  97 

Non-Drug 

E0970 

UE 

Wheelchair  no  2  footplates 

$5333 

Non-Drug 

E0970 

Wheelchair  no  2  footplates 

$50  44 

Non-Drug 

E0971 

NU 

Wheelchair  antl-tipping  devi 

$87  77 

Non-Drug 

E0971 

RR 

Wheelchair  anti-tipping  devi 

$1096 

Non-Drug 

E0971 

UE 

Wheelchair  anti-tipping  devi 

$67  79 

NorvDrug 

E0972 

NU 

Transfer  txard  or  device 

$97  75 

Non-Drug 

E0972 

RR 

Transfer  board  or  device 

$12  09 

Non-Dnjg 

E0972 

UE 

Transfer  board  or  device 

$71  92 

Non-Drug 

E0972 

Transfer  board  or  device 

$6342 

Non-Drug 

E0973 

NU 

Wheelchair  adjustab!  height 

$140  59 

Non-Drug 

E0973 

RR 

Wheelchair  adjustabl  height 

$14.70 

Non-Drug 

E0973 

UE 

Wheelchair  adjustabl  height 

$10385 

Non-Drug 

E0973 

Wheelctiair  adjustabl  height 

$147  58 

Non-Drug 

E0974 

NU 

Wheelchair  grade-aid 

$109  82 

Non-Drug 

E0974 

RR 

Wheelchair  grade-aid 

$12  64 

Non-Drug 

E0974 

UE 

Wheelchair  grade-aid 

$84  56 

Non-Drug 

E0974 

Wheelchair  grade-aid 

$198  42 

Non-Drug 

E0975 

NU 

Wheelchair  reinforced  seat  u 

$73  54 

Non-Drug 

E0975 

RR 

Wheelchair  reinforced  seat  u 

$8  00 

Non-Drug 

E0975 

UE 

Wheelchair  reinforced  seat  u 

$5591 

Non-Drug 

E0975 

Wheelchair  reinforced  seal  u 

$68  32 

Non-Drug 

E0976 

NU 

Wheelchair  reinforced  back  u 

$63  63 

Non-Drug 

E0976 

RR 

Wheelchair  reinforced  back  u                                                ^ 

$8  00 

Non-Druq 

E0976 

UE 

Wheelchair  reinforced  back  u 

$55  91 

Non-Drug 

E0976 

Wheekihair  reinforced  back  u 

$68  90 

Non-Drug 

E0977 

NU 

Wheelchair  wedge  cushion 

$87  35 

Non-Drug 

E0977 

RR 

Wheetehair  wedge  cushion 

$9  38 

Non-Druq 

E0977 

UE 

Wheetehair  wedge  cushion 

$57  51 

Non-Drug 

E0978 

NU 

Wheelchair  belt  w/airplane  b 

$68  03 

Non-Drug 

E0978 

RR 

Wheelchair  belt  w/airplane  b 

$7  49 

Non-Drug 

E0978 

UE 

Wheelchair  belt  w/airplane  b 

$51  27 

Non-Drug 

E0978 

Wheelchair  belt  w/airplane  b 

$58  99 

Non-Drug 

E0979 

NU 

Wheelchair  belt  with  velcro 

$49  72 

Non-Drug 

E0979 

RR 

Wheelchair  belt  with  velcro 

$5  43 

Non-Druq 

E0979 

UE 

Wheelchair  belt  with  velcro 

$37  36 

Non-Drug 

E0979 

Wheelchair  belt  with  velcro 

$58  99 

Non-Drug 

E0980 

NU 

Wheetehair  safety  vest 

$45  85 

Non-Druq 

E0980 

RR 

Wheelchair  safety  vest 

$5  29 

Non-Druq 

E0980 

UE 

Wheelchair  safety  vest 

$34  40 

Non-Drug 

E0990 

NU 

Whellchair  elevating  leg  res 

$155  75 

Non-Drug 

E0990 

RR 

Wheltehair  elevating  leg  res 

$20  36 

Non-Drug 

E0990 

UE 

Whellchair  elevating  leg  res 

$124  98 

Non-Drug 

E0990 

Whellchair  elevating  leg  res 

$150  57 

Non-Drug 

E0991 

NU 

Wheelchair  upholstry  seat 

$67  11 

N  on -Drug 

E0991 

RR 

Wheelchair  upholstry  seat 

$8  52 

Non-Drug 

E0991 

UE 

Wheelchair  upholstry  seat 

$5024 

Non-Drug 

E0991 

Wheetehair  upholstry  seat 

' 

$63  32 

Non-Drug 

E0992 

NU 

Wheelchair  solid  seat  insert 

$130  95 

Non-Druq 

E0992 

RR 

Wheelchair  solid  seat  insert 

$14  70 

Non-Druq 

E0992 

UE 

Wheelchair  solid  seat  insert 

$86  86 

Non-Drug 

E0992 

Wheetehair  solid  seat  insert 

$123  49 

Non-Dmg 

E0993 

NU 

Wheek:hair  back  upholstery 

$63  12 

Non-Drug 

E0993 

RR 

Wheetehair  back  upholstery 

$7  49 

Non-Drug 

E0993 

UE 

Wheelchair  back  upholstery 

$47  66 

Non-Drug 

E0993 

Wheetehair  back  upholstery 

' 

S64  17 

Non-Drug 

E0994 

NU 

Wheelchair  arm  rest 

$24  82 

Non-Druq 

E0994 

RR 

Wheelchair  arm  rest 

$3  22 

Non-Drug 

E0994 

UE 

Wheetehair  arm  rest 

$18  82 

Non-Drug 

E0d9S 

NU 

Wheelchair  calf  rest 

$45  09 

Non-Drug 

E0995 

RR 

Wheelchair  calf  rest 

$594 

Non-Drug 

E0995 

UE 

Wheetehair  calf  rest 

$39  42 

Non-Drug 

E0995 

Wheetehair  calf  rest 

$42  22 

Non-Druq 

E0996 

NU 

Wheelchair  tire  solid 

$42  00 

Non-Drug 

E0996 

RR 

Wheetehair  tire  solid 

$543 

Non-Drug 

NOTE    See  end  of  table  for  notes  reganjing  Status/Usage  Indicators 
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Status/ 

HCPCS 

GAAP 

Code 

Modifw 

hCPCS  Code  Description 

Usage 
Indicator 

Charge 

Cateogory 

E0996 

UE 

Wheelc'iair  tire  solid 

$32  73 

Nor>-Di\jg 

E0996 

Wheeicnair  tire  sciid 

$39  66 

Non-Ouq 

E099: 

NU 

Wheetchaif  caster  */  a  'orx 

$88  69 

Non-Drug 

E0997 

RR 

Wheelchair  caster  */  a  for^ 

$10  51 

Noo-Orug 

E0997 

UE 

vVheelchair  caster  w,'  a  forK 

$68  49 

Non-Drug 

EM98 

No 

Wheelcfiair  caster  *'0  a  'on< 

$52  96 

Non-Drug 

E0998 

RR 

Wheelchair  caster  wo  a  fork 

$6  19 

Norv-Dfug 

E0998 

UE 

Wheelchair  caster  */o  a  forv. 

$39  95 

Non-Drug 

E0999 

NU 

Wheeichr  pneumatic  lire  vw/wh 

$147  58 

Non-Oi^Kj 

E0999 

RR 

Wheelchr  pneumatic  tire  w/wh 

$16  48 

Non-Drug 

E0999 

UE 

Wheeichr  pneumatic  tire  wwh 

$112  66 

Non-Drug 

tlOOO 

NU 

Wheelchair  tire  pneumatic  ca 

$53  33 

N  on- Drug 

L10OC 

RR 

Wheelchair  tire  pneumatic  ca 

$7  49 

Noo-Orug 

E100C 

UE 

Wheelchair  tire  pneumatic  ca 

$39  94 

Non-Drug 

E1000 

Wheelchair  tire  pneumatic  ca 

$4986 

Non-Drug 

E1001 

NU 

Wheelchair  wheel 

$127  03 

Non-Drug 

E1001 

RR 

Wheelchair  wheel 

$14  82 

Non-Dojg 

E1001 

UE 

Wheelchair  wheel 

$97  25 

Non-Drug 

E1031 

NU 

Rollabou!  chair  with  casters 

$692  48 

Non-Drug 

L1031 

RR 

Roilabout  chair  with  casters 

$69  25 

Non-Drug 

E103' 

UE 

RolLabout  cr.air  wrth  casters 

$519  36 

Non-Drug 

El  035 

Patiert  transfer  system 

$366  99 

Non-Drug 

E105C 

NU 

Whelchr  txd  'uil  length  arms 

$1  477  68 

Non-Drug 

E1050 

RR 

Whelchr  fxd  full  length  arms 

$131  62 

Non-Drug 

El  050 

UE 

Whelchr  fxd  full  lenqth  arms 

$1,108  70 

Non-Drug 

E1060 

NU 

Wheelchair  detachable  arms 

$1  906  99 

Non-Drug 

E1060 

RR 

Wheelchair  detachable  arms 

$161  07 

Non-Drug 

E1060 

ue 

Wheelchair  detachable  arms 

$1  430  11 

Non-Drug 

E1065 

NU 

Wheelchair  power  attachment 

$3  540  64 

Non-Drug 

E1065 

RR 

Wheelchair  power  attachment 

$329  05 

Non-Drug 

E1065 

UE 

V^Aieelchair  power  attachment 

$2,657  45 

Non-Drug 

E1066 

NU 

Wheelchair  Datten/  charqer 

$352  30 

Non-Drug 

E1066 

RR 

Wheelchair  battery  charger 

$39  42 

Non-Drug 

E1066 

UE 

Wheelchair  battery  charger 

$248  05 

Non-Drug 

E1066 

'/i/heetchair  oatleny  charger 

$328  21 

Non-Drug 

E'0€9 

NU 

'/j^eelchair  deep  cycle  battei 

$134  16 

Non-Dfuq 

El  069 

RR 

'Aheeichair  deep  cycle  tiatter 

$20  36 

Non-Drug 

Elaes 

UE 

'//heelchair  cjeeo  cycle  barter 

$11855 

Non-Drug 

61069 

Wheelchair  deep  cvde  tianer 

5144  38 

Non-Doiq 

E10"0 

NU 

Wheelchair  detachable  foot  r 

$1,731  26 

Non-Drug 

E1070 

RR 

Wheelr.hai'  detachable  foot  ' 

$140  97 

Non-Drug 

ri070 

UE 

/yheelchair  detachable  foot  r 

$1  296  33 

Non-Drug 

E1083 

NU 

Memi-wheeichair  fixed  arms 

$1  036  41 

Non-Diuq 

E^083 

RR 

"emi  wheelchair  'ixed  arms 

$103  55 

Non-Drug 

E1C83 

,  £ 

r-iemi-wtTeeichair  fixed  arms 

5756  42 

Non-Drug 

E'084 

No 

Hemi-wheeichair  detachable  i 

$1  554  76 

Non-Oruq 

El  084 

RR 

He-'i -wheelchair  detachable  a 

$127  08 

Non-Druq 

El  034 

JE 

nemi-wheelchair  detachable  a 

$1  110  54 

Non-Oruq 

E'oe? 

NJ 

Hemi-wheelchair  Hxed  arms 

$967  69 

Non-Drug 

El  085 

RR 

Hemi-wheeichai'  f'xed  arms 

$103  85 

Non-Druq 

E'085 

vE 

Hemi-wheelchair  fixed  arms 

$697  20 

Non-Druq 

El  085 

-lem.  wheelchair  *:xed  ar.ms 

$849  98 

Non-Druq 

El  086 

NU 

'-em,  wheelchair  detachable  a 

$1,177  11 

Non-Druq 

El  086 

RR 

^^emi-wheelchair  detachable  a 

$11441 

Non-Dojq 

ti086 

_,c 

hemi-wt^eelchair  detachable  a 

$857  01 

Non-Druq 

El  086 

Hemi-wheelchair  detachable  j 

$849  98 

Non-Druq 

El  087 

NU 

Wheelchair  iiqhtvyi  'i«e<l  arm 

$1  613  99 

Non-Druq 

£'0=87 

RR 

Wheelchair  iiqhtvyt  fixed  a'm 

$161  60 

Non-Druq 

E108^ 

uE 

vVheelchair  liqhtyyt  fixed  arm 

$1,176  87 

Non-Diuq 

E'083 

Nj 

'Wheelchair  iKjhrweiqht  det  a 

$1  916  99 

Non-Druq 

El  083 

RR 

vVheeichair  lightweight  det  a 

$191  08 

Non  Drug 

E1C88 

wE 

.Vheelchair  lightweight  Jet  a 

$1,314  83 

Non-Druq 

El  089 

NU 

Wheelchair  ligh*wt  fixed  arm 

$1,559  66 

Non-Drug 

El  089 

RR 

Wheelchai'  lightvyt  fixed  arm 

$163  09 

Non-Druq 

E1089 

JE 

v^/heeichalr  liqhtwl  fixed  arm 

$1  172  05 

Non-Druq 

E'089 

Aheeicnair  liqhtwt  fixed  a'm 

•       $2,024  06 

Non-Druq 

El  090 

NU 

(V'eeichaK  lightweight  del  a 

$1  607  88 

Non- Drug 

E1D9C 

RR 

W^eeicnair  iightweigM  det  a 

$163  09 

Non- Drug 

NOTE     i«e  e'Hj  :l  lade  'or  ncies  'e^a'T-^q  Sta'.'_s.  isjge  i"<3K-a'o'S 
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HCPCS 
Code 

^ 

HCPCS  Code  Description 

Status/ 

Usage 

Indicator 

Charge 

GAAF 
Cateogory 

E1090 

UE 

Wheelchair  Hghtweiqht  det  a 

$1,177.11 

Non-Drug 

E1090 

Wheelchair  lightweight  del  a 

$2,024.06 

Non-Drug 

E1091 

RR 

Wheelchair  youth 

$10918 

Non-Drug 

E1092 

NU 

Wheelchair  wide  w/ leg  rests 

$1.608  49 

Non-Drug 

E1092 

RR 

Wheelchair  wide  w/ leg  rests 

$164.03 

Non-Drug 

E1092 

UE 

Wheelchair  wide  w/ leg  rests 

$1,321.59 

Non-Dnjg 

E1093 

NU 

Wheelchair  wide  w/ foot  rest 

$1,388.44 

Non-Drug 

.    E1093 

RR 

Wheelchair  wide  w^  foot  rest 

$14217 

Non-Drug 

E1093 

UE 

Wheelchair  wide  w/  foot  rest 

$1.033  26 

Non-Drug 

E1100 

NU 

Whchr  s-red  (xd  arm  leg  res 

$1,339.73 

NorvDrug 

E1100 

RR 

Whchr  s-red  fxd  arm  leg  res 

$134  02 

Non-Drug 

E1100 

UE 

Whchr  s-red  ftcd  arm  leg  res 

$1,00512 

Non-Drug 

E1110 

NU 

Wheelchair  semi-red  detach 

$1.31552 

Non-Drug 

E1110 

RR 

Wheelchair  semi-fed  detach 

$13140 

NorvDrug 

E1110 

UE 

VMieelchair  temi-red  detach 

$957.01 

Non-Drug 

E1130 

NU 

Whichr  stafKi  fxd  arm  ft  rest 

$623  26 

Non-Drug 

E1130 

RR 

Whichr  stand  fxd  arm  ft  rest 

$69  41 

Non-Drug 

E1130 

UE 

Whichr  sUnd  fxd  arm  It  rest 

$47538 

Non-Drug 

.      E1130 

Whichr  stand  fxd  arm  ft  rest 

$739.55 

Non-Drug 

E1140 

NU 

Wheelchair  standard  detach  a 

$89421 

Non-Drug 

E1140 

RR 

Wheelchair  standard  detach  a 

$96.50 

Non-Drug 

E1140 

UE 

Wheelchair  standard  detach  a 

$635  66 

Non-Drug 

E1140 

Wheelchair  standard  detach  a 

$739  55 

Non-Drug 

E1150 

NU 

Wheelchair  standard  w/ leg  r 

$1,104.42 

Non-Onjg 

E11S0 

RR 

Wheelchair  standard  w/  leg  r 

$107  00 

Non-Onjg 

E1150 

UE 

Wheelchair  standard  w/  leg  r 

$731.55 

Non-Drug 

El  160 

NU 

Wheelchair  fixed  arms 

$918.73 

Non-Drug 

E1160 

RR 

Wheelchair  fixed  anm 

* 

$83  82 

Non-Drug 

E1160 

UE 

Wheelchair  fixed  arms 

$641.69 

Non-Drug 

E1170 

NU 

Whichr  ampu  fed  arm  leg  rest 

$1.164  42 

Non-Drug 

-      E1170 

RR 

Whichr  ampu  fxd  arm  leg  rest 

$116.40 

Non-Orug 

El  170 

UE 

Whichr  ampu  fxd  arm  leg  rest 

$87320 

Non-Drug 

E1171 

NU 

Wheelchan^  amputee  w/o  leg  r 

$1,053.05 

Non-Drug 

E1171 

RR 

Wheelchair  amputee  w/o  (eg  r 

$10527 

Non-Drug 

E1171 

UE 

Wheelchair  amputee  w/o  leg  r 

$790  08 

Non-Onjg 

E1172 

NU 

VMieelchair  amputee  detach  ar 

$1.268  56 

Non-Orug 

E1172 

RR 

Wheelchair  anmxjtee  detach  ar 

$126  89 

Non-Dnjg 

E1172 

UE 

Wheelchair  amputee  detach  ar 

$951  32 

Non-Drug 

E1180 

NU 

Wheelchair  amputee  w/  foot  r 

$1.309  68 

Non-Drug 

E1180 

RR 

Wheelchair  amputee  w/  foot  r 

$131.01 

Non-Drug 

E1180 

UE 

Wheelchair  amputee  w/  foot  r 

$982  38 

Non-Drug 

E1190 

NU 

Wheelchair  amputee  w/  leg  re 

$1,502.26 

Non-Drug 

E1190 

RR 

Wheelchair  amputee  w/  leg  re 

. 

$150.13 

Non-Drug 

E1190 

UE 

Wheelchair  amputee  w/  leg  re 

$1.097  21 

Non-Drug 

E1195 

NU 

Wheelchair  amputee  heavy  dut                               ' 

$1,603.63 

Non-Drug 

El  195 

RR 

Wheelchair  amputee  heavy  dut 

$160  53 

Non-Drug 

El  196 

UE 

Wheelchair  amputee  heavy  dut 

$1,202.93 

Non-Orug 

El  200 

NU 

Wheelchair  amputee  fixed  arm 

$1.133  55 

Non-Drug 

E1200 

RR 

Wheelchair  amputee  fixed  a-m 

$11360 

Non-Drug 

E1200 

UE 

Wheelchair  amputee  fixed  arm 

- 

$85016 

Non-Drug 

E1210 

NU 

Whichr  moto  ful  arm  leg  rest 

$5,071  30 

Non-Drug 

E1210 

RR 

Whichr  moto  ful  arm  leg  rest 

$507  13 

Non-Drug 

E1210 

UE 

Whichr  moto  ful  arm  leg  rest 

$3.80413 

Non-Drug 

E1211 

NU 

Wheelchair  motorized  w/  det 

$5.159  87 

NorvDrug 

E1211 

RR 

Wheelchair  motorized  w/  det 

$51643 

Non-Orug 

E1211 

UE 

Wheelchair  motorized  w/  det 

$3.87210 

Non-Orug 

E1212 

NU 

Wheelchair  memorized  w  full 

$5.24325 

Non-Drug 

-       E1212 

RR 

Wheelchair  motorized  w  full 

$53141 

Non-Drug 

E1212 

UE 

Wlwelchair  motorized  w  full 

$3,935.78 

Non-Drug 

E1212 

Wheelchair  motorized  w  full 

$5,25516 

Non-Dnjg 

E1213 

NU 

Wheelchair  motorized  w/  det           ■ 

$5.638  20 

Non-Drug 

E1213 

RR 

Wheelchair  motorized  w/  det 

$570  90 

Nor>-Orug 

E1213 

UE 

Wheelchair  motorized  w/  det 

$4.232  00 

Non-Orug 

E1213 

Wheelchair  motorized  w/  det 

$5.255  16 

Non-Drug 

E1220 

Whichr  special  size/constrc 

$3.30256 

hton-Drug 

E1221 

NU 

Wheelchair  spec  size  w  foot 

1                  S65B40 

Non-Dnjg 

E1221 

RR 

Wheelchair  spec  size  w  foot                                                   1                      |                  $65  54 

Non-Orug 

E1221 

UE 

Wheelchair  spec  size  w  foot 

I 

1                  $493.80 

Non-Drug 

NOTE    See  end  of  table  fornotes  regarding  Status/Usage  Indicators 
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HCPCS 
Corte 

McKlifier 

HCPCS  Code  Description 

Status/ 

Usage 

Indicator 

Charge 

GAAP 
Cateogory 

El  222 

NU 

Wh««lchair  soec  siz«  w/  leq 

$900.45 

NofvDnjQ 

E1222 

RR 

Wheelchaw  soec  size  wi  lea 

$90  25 

Noo-OniQ 

E1222 

UE 

$647  76 

Non-OrviQ 

El  223 

NU 

^A>«e<cr>air  soec  size  w  foo< 

$978  16 

Non-Drug 

E1223 

RR 

\M)eeicfiair  spec  size  w  foot 

$97  82 

NofvDrug 

El  223 

UE 

VVhee<ch»r  spec  size  w  fool 

$699.41 

Non-Orug 

E1224 

NU 

Wteethatr  spec  size  ml  leg 

$1,119.83 

Non-Drug 

El  224 

RR 

VW»eetofiair  spec  size  «*/  le<j 

$106.46 

NoivDfug 

E1224 

UE 

Wheelchair  spec  size  w/  leg 

$750  97 

Non-Drug 

E1225 

NU 

Wheelchair  spec  sz  semt-recl 

$622.11 

Non-Drug 

E1225 

RR 

Wheelchair  spec  sz  semnred 

$62  40 

NorvOrug 

El  225 

UE 

Wheelchair  spec  sz  semt-reci 

1 

$46681 

Non-Drug 

E1226 

NU 

Wheelchair  spec  sz  fuH-recJ 

$684  80 

Non-Drug 

E1226 

RR 

Wheelchair  spec  sz  fuH-fecl 

$7538 

Non-Drug 

E1226 

UE 

Wheelchav  spec  sz  fuH-recl 

$487.78 

Non-Drug 

E1226 

Wheelchair  spec  sz  full-reci 

$67092 

Non-Drug 

El  227 

NU 

\M»etehair  spec  sz  soec  ht  a 

$345  08 

Non-Drug 

El  227 

RR 

Wheetchaif  spec  sz  spec  W  a 

$38  61 

Non-Drug 

El  227 

UE 

Wheelchair  spec  sz  spec  ht  a 

$26081 

Non-Orug 

E1228 

NU 

\^eetchair  spec  sz  spec  ht  D 

$391  18 

Noo-Drug 

El  228 

RR 

Wheetehaif  spec  sz  spec  ht  b 

$38  96 

Non-Drug 

El  228 

UE 

Wheelchair  spec  sz  spec  ht  b 

$293  50 

Non-Drug 

E1230 

NU 

Povxer  operated  vehicle 

$2,756  30 

Non-Drug 

E1230 

RR 

Power  operafed  vehicle 

$278  18 

Non-Drug 

El  230 

UE 

Power  operated  vehcle 

$2,181  56 

Non-Drug 

E1240 

NU 

V\^hr  Irtwt  det  arm  leg  rest 

$1,328  47 

Non-Drug 

E1240 

RR 

V\*H:hr  irtwt  det  arm  leg  rest 

$133  06 

Non-Drug 

E1240 

UE 

Whchf  Wwt  det  arm  leg  rest 

$950  70 

Non-Drug 

E1250 

NU 

\Mieelchair  hqhtwt  fixed  arm 

$955  75 

Non-Drug 

E1250 

RR 

/ffieelchair  lightwt  fixed  arm 

$94  21 

Non-Drug 

E1250 

UE 

Wheelchair  liqhtwt  fixed  arm 

$758  73 

Non-Orug 

E1250 

Wheelchair  liqhtwt  fixed  arm 

$95  20 

Non-Drug 

E1260 

NU 

Wheelchair  lightwt  fool  rest 

$1  11557 

Non-Drug 

E1260 

RR 

Wheelchair  hqhtwt  fool  rest 

$118,55 

Non-Drug 

E1260 

UE 

\Mieelchair  hqhtwt  fool  rest 

$881  81 

NorvDrug 

E1260 

Wheelchair  liqhtwt  foot  rest 

$108  53 

Non-Drug 

El  270 

NU 

V\Aieelchair  lightweight  leg  r 

$1,036  48 

Non-Drug 

E1270 

RR 

Wheelchair  hghtwetght  leg  r 

$103  79 

Non-Drug 

E1270 

UE 

Wheelchair  lightweight  leg  r 

$760  64 

Non-Drug 

E1280 

NU 

Whchr  h-dutv  det  arm  leg  res 

$1.67164 

Non-Drug 

E1280 

RR 

Whchr  h-dutv  det  arm  leg  res 

$167  37 

Non-Drug 

E1280 

UE 

VWichr  h-duty  det  arm  leg  res 

$1  196  11 

Non-Drug 

E1285 

NU 

Wheelchair  heavy  doty  fixed 

$1435  66 

Non-Orug 

E1285 

RR 

Wheelchair  heavy  duty  fixed 

$150  70 

Non-Drug 

E1285 

UE 

Wheelchair  heavy  duty  fixed 

$1  054  03 

Non-Dnjg 

El  285 

Wheelchair  heavy  duty  fixed 

$1,326  22 

Non-Drug 

E1290 

NU 

Wheelchair  hvy  duty  detach  a 

$1,484  80 

Non-Orug 

E1290 

RR 

Wheelchair  hvy  duty  detach  a 

$155  75 

Non-Drug 

E1290 

UE 

Wheetehaif  hvy  duty  detach  a 

$1,064  80 

Non-Orug 

E1290 

Wlieelchair  hvy  duty  detach  a 

$1,326  22 

Non-Drug 

E1296 

NU 

W^^eelchal^  rieavy  duty  fixed 

$1,552  77 

Non-Drug 

E1295 

RR 

Wheelchair  heavy  duty  fixed 

$155  48 

Non-Orug 

El  295 

UE 

Wheelchair  heavy  duty  fixed 

$1,127  94 

Non-Drug 

E1296 

NU 

Wheetnair  special  seat  heig 

$605  33 

Non-Drug 

E1296 

RR 

Wheelchair  special  seat  heio 

$68  56 

Non-Drug 

E1296 

UE 

Wheelchair  specai  seat  heig 

$455  96 

Non-Drug 

E'297 

NU 

Wheelchair  special  seat  dept 

$134  99 

t<ton-Oruq 

El  297 

RR 

Wheelchair  special  seat  dept 

$16  63 

Non-Drug 

El  297 

UE 

Wheelchair  special  seat  dept 

$103  20 

Non-Drug 

El  298 

NU 

Wheelchair  spec  seat  depth/w 

$522  67 

Non-Drug 

E1298 

RR 

Wheelcr«ir  spec  seal  depth/w 

$59  87 

Non-Drug 

El  298 

UE 

Wheelchair  spec  seat  depth/w 

$393  96 

Non-Drug 

E1300 

NU 

Whirlpool  portatjle 

$1,461  95 

Non-Orug 

E1300 

Whirlpool  portable 

$1,461  95 

Non-Drug 

E1310 

NU 

Whirlpool  nonportable 

$3,635  11 

Non-Drug 

E1310 

RR 

Whirlpool  r>on-portable 

$305  14 

Non-Drug 

E1310 

UE 

Whirlpool  non-ooflaWe 

$2,724  75 

Non-Drug 

E1340 

Repair  for  DME   per  15  mm 

$1697 

Non-Drug 

NOTE    See  e'-tj  al  'aote  to>  nole»  'ega.'a  r^  Sla'^vtsage  Ipflicattxs 
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HCPCS 
I       Code 


El  353 

NU 

E1353 

RR 

El  353 

UE 

E1353 

E1355 

NU 

E1355 

RR 

El  355 

UE 

E1372 

NU 

El  372 

RR 

El  372 

UE 

El  390 

NU 

E1390 

RR 

El  399 

E1405 

NU 

E1405 

RR 

El  405 

UE 

E1406 

NU 

E1406 

RR 

E1406 

UE 

E1510 

RR 

E1510 

El  590 

RR 

E1594 

RR 

E1610 

RR 

E1700 

NU 

E1700 

RR 

E1700 

UE 

E1701 

El  702 

E1800 

RR 

El  801 

RR 

E1805 

RR 

E1806 

RR 

E1810 

RR 

E1811 

RR 

E1815 

RR 

E1816 

RR 

E1818 

RR 

E1620 

NU 

El  820 

RR 

E1820 

UE 

El  821 

NU 

E1821 

RR 

E1821 

UE 

El  825 

RR 

E1830 

RR 

E1840 

RR 

E2000 

RR 

E2100 

NU 

E2100 

RR 

E2100 

UE 

E2101 

NU 

E2101 

RR 

E2101 

UE 

J0 120 

J0130 

J0 150 

J0151 

J0 170 

J0200 

J0205 

J0207 

J0210 

J0256 

J0270 

J0275 

J0280 

J0282 

Modifier 


HCPCS  Code  Description 


Oxygen  supplies  regulator 
Oxygen  supplies  regulator 
Oxygen  supplies  regulator 
Oxygen  supplies  regulator 
Oxygen  supplies  stand/rack 
Oxygen  supplies  stand/rack 
Oxygen  supplies  stand/rack 
Oxy  suppi  heater  for  nebuliz 
Oxy  suppI  heater  for  r>et>uliz 
Oxy  suppI  twater  for  nebuliz 
Oxygen  concentrator 
Oxygen  concentrator 
Durable  medical  equipment  mi 
02/water  vapor  enrich  w/heat 
02/water  vapor  enrich  w/heat 
02/water  vapor  enrich  w/heat 
02/water  vapor  enrich  w/o  he 
02/water  vapor  enrich  w/o  he 
02/water  vapor  enrich  w/o  he 
Kidney  dialysate  delivrv  sys 
Kidney  dialysate  delivry  sys 
Hemodialysis  machine 
Cycler  dialysis  machine 
Reverse  osntosis  h2o  pun  sys 
Jaw  motion  rehab  system 
Jaw  n(x>tion  rehab  system 
Jaw  motion  rehab  system 
RepI  cushions  for  jaw  nwtion 
RepI  measr  scales  iaw  nration 
Adjust  eltxjw  ext/flex  device 
SPS  eltow  device 
Adjust  wrist  ext/flex  device 
SPS  wrist  device 
Adju&t  knee  ext/flex  device 
SPS  knee  device 
Adjust  ankle  ext/flex  device 
SPS  ankle  device 
SPS  forearm  device 
Soft  interface  material 
Soft  interface  material 
Soft  interface  material 
Replacement  interface  SPSD 
Replacement  interface  SPSD 
Replacement  interface  SPSD 
Adjust  finger  ext/flex  devc 
Adjust  toe  ext/flex  device 
Adj  sfx>ulder  ext/flex  device 
Gastric  suction  pump  hme  mdl 
BM  glucose  monitor  w  voice 
Bid  glucose  monitor  w  voioe 
Bid  glucose  monitor  w  voice 
Bkl  glucose  monitor  w  lance 
Bid  glucose  monitor  w  lance 
Bid  glucose  monitor  w  lance 
Tetracyclln  injection 
Abciximab  injection 
Injection  adenosine  6  MG 
Adenosine  injection 
Adrenalin  epinephrin  Inject 
/Uatroftoxacin  mesylate 
Alglucerase  Injection 
Amifostine 

Methyldopate  hd  injection 
/VIpha  1  proteinase  inhibitor 
Alprostadil  for  injection 
Alprostadll  urethral  suppos 
/^inophylhn  250  MG  ini 
Amiodaror\e  HCt 


NOTE    Sae  end  of  taUe  for  note*  regarding  StatusAJsage  Indicators. 


Status/ 

G/>iAF 

Usage 
Indicator 

Charge 

Cateogory 

$168  96 

Non-Drug 

$14.22 

Non-Drug 

$13710 

Non-Drug 

$3338 

Non-Drug 

$117.99 

Non-Drug 

$20  68 

Non-Drug 

$9649 

NorvDrug 

$270.14 

Non-Drug 

$37.34 

Non-DOig 

$198  32 

Non-Drug 

$3.835  79 

Non-Onjg 

$504  86 

Non-Drug 

$276 

NofvDfug 

$4,921  42 

Non-Drug 

$520  94 

Non-Drug 

$3,697.05 

Non-Drug 

$2,10021 

Non-Drug 

$222  31 

Non-Drug 

$1,577  71 

Non-Drug 

$63146 

Non-Drug 

$1.40310 

Non-Dnjg 

* 

$1,10771 

Non-DruQ 

$544  78 

Non-Drug 

$499  99 

Non-Drug 

$578.44 

Non-Drug 

$51  77 

Non-Drug 

$43225 

Non-Drug 

$1869 

Non-Orug 

$35  74 

Non-Drug 

$201  41 

Non-Drug 

$212  43 

Non-Drug 

$207  92 

Non-Dfug 

$17328 

Non-Drug 

$204  94 

Non-Drug 

$221  12 

Non-Orug 

. 

$207  92 

Non-Drug 

$224  71 

Non-Drug 

$229  54 

Non-Drug 

$132  29 

Non-Drug 

$15  22 

Non-Orug 

$97  65 

Non-Drug 

$172.16 

Non-Drug 

$18.55 

Non-Drug 

$127.56 

Non-Drug 

$207  92 

Non-Drug 

$207  92 

Non-Drug 

$642  66 

Non-Dnjg 

$81  57 

Non-Drug 

$1.084  36 

Non-Drug 

$102  76 

Non-Drug 

$811  71 

Non-Drug 

$313.43 

Non-Drug 

$30  45 

Non-Drug 

$233.49 

Non-Drug 

$221  44 

Dnjg 

a 

$858  69 

Drug 

$72  13 

Dnjg 

a 

$378  97 

Drug 

$3  36 

Drug 

$41  22 

Drug 

$71  56 

Drug 

a 

$704  16 

Drug 

$25  54 

Drug 

$3  36 

Drug 

$7  12 

Drug 

$41  26 

Drug 

$168 

Drug 

$42  94 

Drug 
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HCPCS 

Code 

Modifier 

HCPCS  CcKle  Description 

Status/ 

Usage 

Incbcator 

Charge 



GAAF 
Cateogory 

J0285 

Amohotoncin  B 

$23S4 

Drug 

J0287 

Amphotefian  b  liptd  complex 

a 

$45  80 

Dfuo 

J0288 

Ampho  b  cftotesteryt  sulfate 

$33  55 

Drug 

J0289 

Amo^otencm  b  liposome  ini 

$68  70 

Drug 

J0290 

Amoiolbn  500  MG  ini 

$2  80 

Drug 

J0295 

AmptciMm  sodiufn  per  1  5  gm 

$1513 

Drug 

J0300 

Amobartjaal  125MGirii 

$3  92 

Drug 

JOMO 

Succwiycholine  chlonde  mi 

$0  56 

Drug 

J0360 

Hvdralaane  hci  miectwr 

$38.93 

Drug 

J0380 

Ini  metaramKX)!  t>itartrate 

$2  24 

Druq 

J0390 

Chloroqume  irnection 

$42  36 

Drug 

J0395 

Arbutamtfle  HCI  miectwr 

$3»142 

Drug 

J0456 

Azilhromvon 

$50  38 

Drug 

J0460 

Atropine  sulfate  iriectioo 

$1  12 

Drug 

JO470 

OmecapfOl  miectwo 

$48  66 

Drug 

J0475 

Badoten  10  MG  miection 

$366  37 

Drug 

J047G 

Baaofen  mtrathecat  tnai 

$141  97 

Drug 

J0500 

Dicyckjmine  iniection 

$35  15 

Drug 

J0515 

Ini  beoztropine  mesvlale 

$7  12 

Drug 

J0520 

Bct^anec^o<  cnionde  in»ecf 

$10  32 

Drug 

J0530 

Penicillin  a  benzatfime  ni 

$23  14 

Drug 

J0540 

Penicithn  q  benzattiine  ini 

$44  08 

Drug 

J0650 

Penialliri  g  ben^at^lne  mi 

$83  58 

Drug 

J0560 

PemciMir  g  tlenzat^lrte  ini 

$11  12 

Druq 

JO570 

PeniciOwi  q  benzathine  ini 

$11  12 

Drug 

J0560 

Penicillip  g  benzathine  mi 

$24  74 

Druq 

J0585 

Botuhnom  toxin  a  pet  unit 

a 

$8  72 

Drug 

J0587 

Botulinum  toxip  type  B 

a 

$18  33 

Drug 

J0592 

Buofenorphine  hydrochlonde 

$1  68 

Drug 

J0600 

Edetate  calcium  disodmrn  in) 

$76  14 

Drug 

J0610 

Caicujni  gluconate  miection 

$168 

Drug 

J0620 

Calcium  givcer  S  lact/ 10  ML 

$11  93 

Drug 

J0630 

CalcKonir  salmon  miection 

$73  28 

Drug 

J0636 

mi  catrtriol  per  0  '  mcq 

$2,296  70 

Drug 

J063"' 

Casoofunoin  acetate 

a 

$61  83 

Drug 

J0640 

Leucovwin  caictum  miection 

$38  93 

Drug 

J0670 

Ini  mepivacaine  HCL/10  ml 

$3  36 

Drug 

J069C 

Cefazolm  sodium  miectxar 

$2  80 

Drug 

J0692 

Cetepime  HCI  tor  miection 

$17  53 

Druq 

J0694 

Cefoxitin  sodium  miection 

$23  14 

Dnjg 

J0696 

Ceftriaxone  sodium  miection 

$32  75 

Drug 

J0697 

Sterile  cefuroxime  miection 

$13  53 

Drug 

J0698 

Cefotaxime  sodium  miection 

$22  34 

Drug 

JO702 

Betamethasone  acet&sod  phoso 

$7  12 

Drug 

JO  704 

Betamethasone  sod  Dhosp/4  MG 

$3  92 

Drug 

J0706 

Caffeme  citrale  miectiofi 

$5  52 

Drug 

JC710 

Cephapirin  sodium  miection 

$15  77 

Drug 

JC713 

mi  ceftazidHTie  per  500  mq 

$14  33 

Drug 

J0715 

Ceftizoxime  sodium  /  500  MG 

$9  52 

Drug 

J072C 

Chloramphenicol  sodium  miec 

$14  33 

Druq 

J0725 

ClKjrionic  gonadolropinylOOOu 

$2  80 

Drug 

J0735 

Ctonidine  hydrochloride 

$100  75 

Druq 

X)740 

Cidofovir  miection 

$1.339  55 

Drug 

J0743 

Cilastatin  sodium  miection 

$35  15 

Drug 

JO  7  44 

Ciprofloxacin  iv 

$32  75 

Drug 

J0745 

mi  codeine  phosphate  /30  MG 

$0  56 

Drug 

JO760 

Cotchicine  miection 

$14  33 

Drug 

J0770 

Coiistimethate  sodium  mi 

$9961 

Druq 

J0780 

Prochlorperazine  miection 

$392 

Druq 

J0800 

Corticotropin  miectKjn 

$165  48 

Drug 

J0835 

mi  cosyntropin  per  0  25  MG 

$36  75 

Druq 

J0850 

Cytomegalovirus  imm  IV  /vial 

a 

$1  171  82 

Drug 

J0880 

Dart)epoetin  alfa  miection 

$48  66 

Drug 

J0895 

Deferoxamine  mesylate  mi 

$32  75 

Drug 

J0900 

Testosterone  enanthate  mi                                                               | 

$2  80 

Drug 

J0945 

BroniphenKamine  maleale  m,                                                           1 

$1  68 

Drug 

JO970 

1     Estradiol  valerate  miectioo                                                            | 

$2  80 

Drug 

J1000 

Depo-estradioi  cvpionale  mi 

1 

$1  12 

Drug 

NOTE    S««  end  c<  tao-e  toi  rotes  regaramg  Slj'irsusag*  indicato'S 
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HCPCS 
Code 


J 1020 
J 1030 
J1040 
J1051 
J 1055 
J1056 
J1060 
J 1070 
J 1080 
J1094 
J1100 
J1110 
J1120 
J 1160 
J1165 
J1170 
J1180 
J1190 
J 1200 
J 1205 
J1212 
J 1230 
J 1240 
J 1245 
J 1260 
J 1260 
J1270 
J 1320 
J1325 
J 1327 
J 1364 
J 1380 
■  J 1 390 
J1410 
J 1435 
J1436 
J1438 
J 1440 
J1441 
J1450 
J1452 
J1455 
J1460 
J1470 
J 1480 
J 1490 
J 1500 
J1510 
J1520 
J 1530 
J 1540 
J1550 
J 1560 
J 1563 
J1564 
J 1565 
J 1570 
J 1580 
J1590 
J 1600 
J1610 
J 1620 
J 1626 
J 1630 
J1631 
J1642 
J 1644 
J1645 
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Modifier 


HCPCS  Code  Description 


Methylprednisolone  20  MG  ini 
Methylprednisolone  40  MG  inj 
Methylprednisolone  80  MG  inj 
Medroxyprogesterone  inj 
Medrxyprogester  acetate  inj 
MA/EC  contraceptiveinjection 
Testosterone  cypionate  1  ML 
Testosterone  cypionat  100  MG 
Testosterone  cypionat  200  MG 
Inj  (texamethasone  acetate 
Oexamethasone  sodium  phos 
Ini  dihydroergotamlne  mesylt 
Acetazolamid  sodium  injectio 
Oiqoxin  iniection 
Phenytoin  sodium  Injectipn 
Hydromorptione  injection 
Dyphyltine  iniection 
Dexrazoxane  HCI  injection 
Diphenhydramine  hcl  Injectio 
Chlorothiazide  sodium  ini 
Dimethyl  sulfoxide  50%  50  ML 
Methadone  injection 
Dimenhydrinate  injection 
Dipyndamole  injection 
Inj  dobutamine  HCL/250  mg 
Dolasetron  mesylate 
Iniection,  doxercalciferol 
Amitriptyline  iniection 
Epoprosfenol  injection 
Epbtibatide  iniection 
Erythro  lactobionate  /500  MG 
Estradiol  valerate  10  MG  mi 
Estradiol  valerate  20  MG  ini 
Ini  estrogen  conjugate  25  MG 
Iniection  estrone  per  1  MG 
Etidronate  disodium  inj 
Etanercept  injection 
Filgrastim  300  meg  injection 
Filgrastim  480  meg  injection 
Fluconazole 

Intraocular  Fomivirsen  na 
Foscarnet  sodium  iniection 
Gamma  globulin  1  CO  ini 
Gamma  globulin  2  CO  ini 
Gamma  globulin  3  CC  mi 
Gamma  globulin  4  CC  mi 
Gamma  globulin  5  CC  ini 
Gamma  globulin  6  CC  ini 
Gamma  globulin  7  CC  mj 
Gamma  globulin  8  CC  ini 
Gamma  globulin  9  CC  ini 
Gamma  globulin  10  CC  mi 
Gamma  globulin  >  1 0  CC  ini 
IV  immune  globulin 
Immune  globulin  10  mq 
RSV-ivig 

Ganciclovir  sodium  iniection 
Garamycin  gentamicin  ini 
Gatifloxacin  injection 
Gold  sodium  thiomaleate  ini 
Glucagon  hydrochloride/ 1  MG 
Gonadorelin  hydroch/ 1 00  mcq 
Granisetron  HCI  iniection 
Haloperidol  injection 
Haloperidol  decanoate  mi 
Ini  heparin  sodium  per  10  u 
Inj  hepann  sodium  per  lOOOu 
Oalteparin  sodium 


Status/ 

GAAP 

Usage 
Indicator 

Charge 

Cateogory 

$3  92 

Druq 

$10  32 

Drug 

$21  54 

Druq 

$9  52 

Druq 

$11278 

Drug 

$52  10 

Dnjq 

$8  72 

Drug 

$10  32 

Druq 

$19  13 

Drug 

$0  56 

Drug 

$1  12 

Drug 

$60  11 

Druq 

$58  96 

Drug 

$2  80 

Druq 

• 

$1  12 

Drug 

- 

$2  24 

Druq 

$19  13 

Druq 

a 

$384  12 

Drug 

$2  80 

Druq 

$22  34 

Drug 

$79  00 

Druq 

$1  12 

Drug 

$0  56 

Druq 

$45  80 

Druq 

$7  12 

Druq 

$29  90 

Druq 

$8  72 

Druq 

$?92 

Drug 

$39  50 

Druq 

a 

$27  94 

Druq 

$6  32 

Druq 

-—  $0  56 

DruQ 

$1  68 

Druq 

$103  62 

Druq 

$0  56 

Druq 

S125  94 

Druq 

$254  75 

Druq 

a 

$317  14 

Drug 

a 

$529  53 

Drug 

$163  15 

Drug 

$1,581  70 

Drug 

$26  34 

Druq 

$24  74 

Druq 

$47  52 

Druq 

$66  41 

Druq 

$85  30 

Druq 

$104  19 

Druq 

$123  06 

Drug 

$141  97 

Drug 

$160  86 

Drug 

$179  75 

Druq 

$198  64 

Druq 

$19  26 

Druq 

a 

$101  33 

Druq 

a 

$^  12 

Druq 

a 

$36  75 

Druq 

$68  12 

Druq 

$3  36 

Druq 

$1  68 

Druq 

$29  55 

Druq 

$81  29 

Druq 

$344  05 

Druq 

$40  65 

Druq 

$16  13 

Druq 

$50  95 

Druq 

$1  12 

Dfuq 

$0  56 

Druq 

$34  35 

Drug 

NOTE    See  end  of  table  for  notes  regarding  Status/Usage  Indicators 
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HCPCS 
Code 

Modifier 

HCPCS  Code  DescnptKjn 

Status/ 

Usage 

Indicator 

Charge 

GAAF 
Cateogory 

J1&50 

\rn  enoxapanr  sodium 

$11  12 

Drug 

J 1652 

Fondaoannux  sodium 

$17  53 

Drug 

J 1655 

Tiruapafin  sodium  intection 

$7  12 

Dfuq 

J1670 

Tetanus  immune  qlobulin  ini 

$198  64 

Drug 

J1700 

Hydrocortisone  acetate  mi 

$0  56 

Drug 

J1710 

Hydrocortisore  sodium  ph  mi 

$11  12 

Drug 

J 1720 

Hydrocortisone  sodium  succ  i 

$2  80 

Drug 

J 1730 

Oiazoxide  miectioo 

$21296 

Drug 

J 1742 

Ibutilide  fumarale  infection 

$443  08 

Drug 

J1745 

inflixirrab  iniection 

a 

$11850 

Drug 

J  1750 

Iron  dexiran 

$39  50 

Drug 

J1756 

Iron  sucrose  miection 

$1  12 

Drug 

J 1785 

iniection  imiqlucerase  'unit 

$7  12 

Drug 

J 1790 

Drooeridol  injection 

$2  80 

Drug 

J1800 

Propranolol  miection 

$25  54 

Drug 

J1810 

Drooendoi/fentanyl  mi 

$1993 

Drug 

J1815 

insulin  iniection 

$0  56 

Drug 

J1825 

interferon  tsela-la 

a 

$396  72 

Drug 

J 1830 

Interferon  beta- lb  ■   25  MG 

a 

$10314 

Drug 

»      jl835 

Itraconazole  iniection 

$1  463  20 

Drug 

J 1840 

Kanamycin  sulfate  500  MG  tni 

$6  32 

Drug 

J  1850 

Kanamycin  surtate  ^5  MG  tr; 

$0  56 

Drug 

.18«5 

Ketorolac  tromethamme  mi 

$11  93 

Drug 

^1890 

Ceol^alotriin  sodium  miecdon 

$22  34 

Drug 

J'9'0 

Kutaoressm  niectior 

$32  75 

Drug 

J 1940 

Furosemide  'Piection 

$1  68 

Drug 

.1950 

LeuDroiide  acetate  3  '5  MG 

a 

$851  25 

Drug 

.1955 

Ini  levocarn.tine  oef  1  0'^ 

$66  41 

Drug 

J 1956 

Levofloxacr  miectior- 

$42  36 

Drug 

J '960 

LevorDhano,  tartrate  m. 

$7  12 

Drug 

.198C 

-*voscvarnine  Sulfate  •"' 

$17  53 

Drug 

J '  990 

^niordiazeooxide  '-■ectior^ 

$50  95 

Drug 

J20C0 

Lidocaire  n^ectior 

$7  92 

Drug 

J2010 

,  rcomycin  miectior, 

$6  32 

Drug 

J2C20 

L  f^ezoiid  miection 

$73  28 

Drug 

.2C6C 

.  j-azecar^  miection 

$5  52 

Drug 

j2150 

Mannitc'  riection 

$10  32 

Drug 

J2'75 

Meoeridme  hydrochi  '100  MG 

$1  12 

Drug 

J2180 

MeDer'-lire'Drometfiaztne  mi 

$8  72 

Drug 

J2210 

Me'n»iergonorf."  ma-eate  "i 

$7  12 

Drug 

J2250 

I-.    -^.dazo-a-r  "yi'OC'.Onde 

$2  24 

Drug 

J  2  260 

1"   ■^,  -.rQn^  actdte     5  Ml 

$95  03 

Drug 

J22'0 

Mc'pt~  ne  Sulfate  iniection 

$1  12 

Drug 

J22T 

'.ijrch  --e  so4  ,i,ection  'OOmq 

$30  35 

Drug 

J2275 

Moroni-ie  sulfate  miection 

$3  92 

Drug 

J2300 

l"i  '^a'CuD'^ine  i^vdrocMoi  oe 

$2  24 

Drug 

J2310 

ir-.i  naioioie  I'^/O'oci  o'lae 

$3  92 

Drug 

J2320 

Nandroicne  decancafe  5J  MG 

$10  32 

Drug 

J232' 

Nandro.Q-ie  decanoale  ICU  MG 

$22  34 

Drug 

J2322 

Na"droi3ne  decaf'cale  200  MG 

$27  94 

Drug 

J2324 

\es.r  'ide 

a 

$248  45 

Drug 

J2352 

Octreotde  ace'ate  r;ectior 

a 

$155  23 

Drug 

J2355 

Gs^ewPK  '■   "lection 

a 

$434  50 

Drug 

J2360 

0'sre"adr,-^e  ipiectior^ 

$11  12 

Drug 

J23'C 

-■her,  eon-  ~e  '"C    r.ectior 

$3  36 

Drug 

J240C 

2riC'oc'3caine  ''c:  ine.'on 

$12  73 

Drug 

J2405 

Ondansetron  hcl   ^-  e:'  o- 

$12  73 

Drug 

J2410 

Ctvnnorcnor"e  -c     '^'^c'  on 

$4  72 

Drug 

J2430 

Par^idioi'dte  d  sodiu-^-    3C  MO 

a 

S465  41 

Drug 

J244; 

^aoa^er  n  •^c  "-ef  d- 

$11  93 

Drug 

J2460 

0«ytelracv;  r^e  'i;ec'  zn 

$1  68 

Drug 

J250' 

•-^ar'CaiC  toi 

$10  32 

Drug 

J251G 

Pen.cillin  q  procaine  mi 

$19  13 

Drug 

J25'5 

^entobaroitai  scxjfum   n| 

$1  12 

Drug 

J254: 

Per^iC'iT  g  potassium  mi 

$7  12 

Drug 

J2543 

^'iperaciiiiciazciDacIam 

59  52 

Drug 

J2545 

►'e'^tamfdme  ise'n:onte.300'^q 

$  '  64  3  7 

Drug 

J255C 

pfDme'nazine  ncl  niectior^ 

$3  36 

Drug 

MO'E     See  err;  :,l  -acie  ':•  -ic'es  ■e';a-;  "-g  Stat^s'-^sa^e  indicators 
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HCPCS 

Status/ 

GAAP 

Code 

Modifier 

HCPCS  Code  Description 

Usage 
Indicator 

Charge 

Cateogory 

J2560 

Phenobarbital  sodium  inj 

$2  80 

Drug 

J2590 

Oxytocin  iniection 

$168 

Drug 

J2597 

Inj  desmopressin  acetate 

$7  92 

Drug 

J2650 

Prednisolone  acetate  inj 

$0  56 

Drug 

-    J2670 

Totazoline  hcl  injection 

$7  12 

Drug 

J2675 

Inj  progesterone  per  50  MG 

$872 

Drug 

J2680 

Fluphenazine  decanoate  25  MG 

$3035 

Drug 

J2690 

ProcainanDide  hcl  injection 

$2394 

Drug 

J2700 

Oxacillin  sodium  injeciton 

$1  12 

Drug 

J2710 

Neostigmine  methylsMte  inj 

$3  92 

Drug 

J2720 

Inj  protamine  sulfate/10  MG 

$1  12 

Drug 

J2725 

inj  protireNn  per  250  meg 

$50  38 

Drug 

J2730 

Pralidoxime  chloride  inj 

$180  33 

Drug 

J2760 

Phentolaine  mesylate  ini 

$63  54 

Drug 

J2765 

Metociopramtde  hcl  injection 

$2  80 

Drug 

J2770 

Quinupristin/dalfopnstin 

$183  76 

Drug 

-  J2780 

Ranitidine  hydrochloride  inj 

$2  24 

Drug 

J2788 

Rho  d  immune  glotxjiin  50  meg 

a 

$6927 

Drug 

J2790 

Rho  d  immune  globulin  inj 

$184  33 

Drug 

J2792 

Rhd(D)  immune  globulin  h,  sd 

a 

$43  51 

Drug 

J2795 

Ropivacaine  HCI  injection 

$0  21 

Drug 

J2800 

Methocarbamol  injection 

$7  12 

Drug 

J2810 

Inj  theophylline  per  40  MG 

$1  36 

Drug 

J2820 

Sargranrastim  Iniection 

$57  82 

Drug 

J2910 

Aurothioglucose  injeciton 

$35  15 

Drug 

J2912 

Sodium  chloride  injection 

$0  56 

Drug 

J2916 

Na  ferric  gluconate  complex 

$17  53 

Drug 

J2920 

Methytprednisolone  injection 

$2  80 

Drug 

J2930 

Methylprednisolone  injection 

$3  36 

Drug 

J2940 

Somatrem  injection 

$85  30 

Drug 

J2941 

Somatropin  injection 

a 

$85  30 

Drug 

J  2950 

Promazine  hcl  injection 

$0  56 

Drug 

J2993 

Reteplase  injection 

a 

$2  171  33 

Drug 

J2995 

Inj  streptokinase  /250000  lU 

$21925 

Drug 

J2997 

Alteplase  recombinant 

$68  70 

Drug 

J3000 

Streptomycin  injection 

512  73 

Drug 

J3010 

Fentanyl  citrate  injeciton 

$3  36 

Drug 

J3030 

Sumatriptan  succinate  /  6  MG 

$53  81 

Drug 

.     J3070 

Pentaioane  injection 

$10  32 

Drug 

J3100 

Tenecteplase  injection 

a 

$4,332  94 

Drug 

J3105 

Tertjutaljne  sulfate  inj 

$58  39 

Drug 

J3120 

Testosterone  enanthate  ini 

SI  12 

Drug 

J3130 

Testosterone  enanthate  inj 

$35  95 

Drug 

J3140 

Testosterone  suspension  ini 

$0  56 

Drug 

J3150 

Testosteron  propionate  ini 

$1  68 

Drug 

J3230 

Chlorpromaane  hcl  iniection 

$7  12 

Drug 

J3240 

Thyrotropin  injection 

a 

$947  42 

Drug 

J3245 

Tirofiban  hydrochloride 

a 

$774  54 

Drug 

J  32  50 

Trimefhobenzamide  hd  inj 

$2  24 

Drug 

J  3260 

Tobramycin  sulfate  iniection 

$12  73 

Drug 

J3265 

Injection  torsemide  10  mg/ml 

$224 

Drug 

J3280 

Thiefhylperazine  maleate  inj 

$8  72 

Drug 

J3301 

Triamcinolone  acetonide  ini 

$2  24 

Drug 

J3302 

TnarTKinolone  diacetate  inj 

$0,56 

Drug 

.      J3303 

Triamdnokxw  hexacetoni  inj 

$1  68 

Drug 

J3305 

Inj  trimetrexate  glucoronate 

a 

$245  59 

Drug 

J3310 

Perphenazine  injeciton 

$16  33 

Drug 

J3315 

Triptorelin  pamoate                                       ^ 

$696  68 

Drug 

■    J3320 

Spectinomycn  di-hcl  inj 

" 

$53  81 

Drug 

J3350 

Urea  injection 

$176  32 

Drug 

J3360 

Diazepam  injection 

$7  12 

Drug 

J3364 

Urokinase  5000  lU  injection 

$103,62 

Drug 

J3365 

Urokinase  250,000  lU  ini 

$856  40 

Drug 

J3370 

VarKomycin  hd  injection 

$15  13 

Drug 

J3395 

Verteporifin  injection 

a 

$2,423  22 

Drug 

J3400 

Triflupromazine  hcl  inj 

$74  27 

Drug 

J3410 

Hydroxyzine  hcl  injection 

$1  12 

Drug 

J3420 

Vitamin  b1 2  iniection 

$2  24 

Drug 

htOTE    See  en6  of  tat>ie  for  notes  regarding  Status/Usage  Indicators 
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HCPCS 
Code 

Modifier 

HCPCS  Co<ie  Descriptio'^ 

Status/ 

Usage 

Indicator 

Charge 

GAAF 
Cateogory 

J343C 

Vilamin  k  Dl^Vtonadione  .n. 

$3  92 

Drug 

jxro 

Hyaiuronidase  mieclion 

$50  95 

Druq 

J3475 

ni  maqnesium  sulfate 

$0  56 

Druq 

J  3480 

ni  Dotassium  cnionde 

$0  56 

Druq 

J3485 

Zidovu<]ine 

$1  68 

Druq 

J3487 

Zoiedronic  acid 

a 

$369  81 

Oi%ig 

J3490 

J3520 

Edetate  disodium  per  1 50  Tiq 

$1  12 

Druq 

J3535 

Metered  dose  lariaier  drug 

$2  99 

Druq 

J3570 

Laetnle  amygdaiin  i/it  B17 

$35  76 

Drug 

J35M 

J  7030 

Nofmai  sadne  solution  mfus 

$23  14 

Druq 

J7040 

Normal  saline  solutior   nfus 

$11  12 

Druq 

J7042 

5%  dexlrose/norrrial  saime 

$19  93 

Druq 

J  7060 

Korma)  salirie  solution  ,nfus 

$4  72 

Drug 

J  7051 

Sterile  saline/water 

$1  12 

Druq 

J7060 

5%  de«lrose/v<ater 

$15  93 

Druq 

J7070 

D5w  'nfusion 

$24  74 

Druq 

J7100 

Dextran  40  mfusion 

$51  52 

Drug 

j7no 

Dextran  75  ifusion 

$31  15 

Drug 

J7120 

RirKjers  lactate  mfusion 

$27  14 

Drug 

J7130 

Hypertonic  saline  solution 

$1  12 

Drug 

J7190 

Factor  <iii 

a 

$1  68 

Drug 

J7191 

Factor  VIM  (porcine) 

a 

$3  36 

Drug 

J7192 

^actor  yiii  recoTitxnant 

a 

$2  24 

Drug 

J7193 

Factor  IX  nonrecombinan; 

a 

$1  68 

Drug 

J7194 

Factor  i«  corPDlex 

a 

$0  56 

Drug 

J7t95 

Factor  :'X  recornCunan 

a 

$1  68 

Druq 

J7197 

AntithromDin  in  miecfion 

a 

$1  68 

Drug 

J7198 

A,nti-inrijCHtOf 

a 

$2  24 

Drug 

J  7300 

Infaut  coDoer  contraceptive 

$461  84 

Drug 

J7302 

Levonorqestrel  lu  contracept 

$751  64 

Drug 

J7308 

Aminolevulinic  acid  ncl  loo 

$176  89 

Drug 

J7310 

Ganciclovir  lono  act  implant 

$7,869  58 

Drug 

J7317 

Sodium  hyaiuronate  miection 

$245  01 

Drug 

J7320 

Hylan  G-F  20  miection                                             ^ 
Cultured  cnondrocvtes  implnt 

a 

$378  97 

Drug 

J  7  330 

a 

$25  100  57 

Drug 

J7340 

Metabolic  active  D/E  tissue 

$58  39 

Drug 

J7342 

Metaboiicaliy  active  tissue 

$28  40 

Non-Drug 

J7500 

Azathioonne  orai  SOmq 

$224 

Drug 

J750" 

Azat^lOPfl^e  parenteral 

$108  77 

Drug 

J  7  502 

Cyclosponne  ofal  130  -ncj 

a 

$16  73 

Druq 

J7504 

Lymplxicyle  immune  qlotxiim 

a 

$490  03 

Drug 

J7505 

Monocionai  antibodies 

a 

$1  563  38 

Druq 

J7506 

Prednisone  oral 

$0  09 

Druq 

J7507 

Tacrolimus  oral  per  1  MG 

a 

$7  12 

Druq 

J7508 

Tacrolimus  oral  per  5  MG 

$40  07 

Druq 

J7509 

Mettiylprednisolone  oral 

$1  12 

Drug 

J75tO 

Prednisolone  oral  per  5  mq 

$0  18 

Drug 

J75I' 

Aniitnymocyle  qtobuin  labDit 

a 

$547  84 

Druq 

J7513 

Daciizur^ab  parenteral 

a 

$71328 

Drug 

J7515 

Cyclosponne  oral  25  mq 

KBO 

Drug 

J7516 

Cyclosporin  parenteral  250mq 

$60  11 

Drug 

J7517 

Mycop^enolate  mofetil  oral 

a 

$4  72 

Drug 

J7520 

Sirolimus   oral 

a 

$16  73 

Druq 

J7525 

Tacrolimus  miection 

$239  86 

Drug 

J7599 

1 

J7608 

Acetyicvsteine  inn  sol  u  d 

$13  07 

Druq 

J7618 

Albuterol  mri  sol  con 

$0  23 

Drug 

J7619 

Albuterol  .'tm  sol  L.  d 

$0  75 

Drug 

J7622 

Beciomettiasone  .nhalatn  so' 

$6  88 

Drug 

J7626 

Budesonide  mnaiation  sol 

$10  32 

Drug 

J7628 

Bitolterol  mes  inhai  sol  con 

$0  40 

Drug 

J7629 

Bi»otteroi  mes  inn  so*  u  d 

$1  12 

Drug 

J7631 

Cromolyn  sodium  inh  sol  u  d 

$0  56 

Dnjg 

J7633 

Budesonide  concentrated  sol 

$11  93 

Drug 

J7636 

Atropine  ln^al  sol  unit  dose 

$0  51 

Drug 

J7637 

Dexamethasone  mnai  soi  con 

$0  21 

Druq 

NOTE    See  ena  of  table  fof  ''otes  -eqardrng  Sraiuvl'saq^  iid.cais's 
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HCPCS 
Code 

Modifier 

HCPCS  Code  Description 

Status/ 

Usage 

Indicator 

Charge 

GAAF 
Cateogory 

J7638 

Dexamethasone  ir>hal  sol  u  d 

$0  60 

Drug 

J7639 

Domase  alpha  inhal  sol  u  d 

$8931 

Drug 

J7642 

GIvcopyrTolate  inhal  sol  con 

_ 

$9  63 

Drug 

J  7643 

Glycopyrrolate  inhal  soJ  u  d 

$1238 

Drug 

J7644 

Ipratropium  brom  inh  sol  u  d 

$579 

Drug 

J764g 

Isoetharine hcllnh  sol  u  d 

$1.38 

Drug 

J7668 

Metaproterenol  inh  sol  con 

$0  50 

Drug 

J7669 

Metaproterenol  Inh  sot  u  d 

$2  44 

Drug 

J7680 

Tertxjtaline  so4  Inh  sol  con 

$6  88 

Drug 

J7681 

TerfoutaKne  so4  inh  sol  u  d 

$2  77 

Drug 

J7682 

Tobramycin  inhalati<»i  sol 

$102  47 

Drug 

J7683 

Triamcinolone  inh  sol  con 

$0  10 

Drug 

J7684 

Trianr»cinolone  Inh  sol  u  d 

$0  30 

Drug 

J7699 

J7799 

• 

■ 

J8499 

-      _ 

_ 

J8510 

Oral  busulfan 

$5  11 

Drug 

J8520 

Capecitat>ine,  oral,  150  mg 

a 

$6  56 

Drug 

J8521 

Capecitabine.  oral.  500  mg 

$22  61 

Drug 

J8530 

^ 

Cyclophosphamide  oral  25  MG 

$5  83 

Drug 

J8560 

Etoposide  oral  50  MG 

a 

$137  05 

Drug 

J8600 

Melphalan  oral  2  MG 

$5  83 

Dnjg 

J8610 

Methotrexate  oral  2.5  MG 

i8  02 

Drug 

J8700 

Temozolmide 

a 

$16  05 

Drug 

J8999 

J9000 

Doxorubic  hcl  10  MG  vl  chemo 

$103  76 

Drug 

J9001 

Doxorubicin  hcl  liposonr«  tnj 

a 

$636  00 

Drug 

J9010 

Alemtuzumab  injection 

a 

$855  83 

Drug 

J9015 

Atdesleukin/single  use  vial 

a 

$1.084  35 

Drug 

J9017 

Arsenic  trioxide 

a 

$6491 

Drug 

J9020 

Asparaginase  injection 

$127  34 

Drug 

J9031 

Beg  live  intravesical  vac 

$351  05 

Drug 

J9040 

Bleomycin  sulfate  injection 

a 

$51164 

Drug 

J9045 

Carboplatin  injection 

a 

$274  40 

Drug 

J9050 

Carmus  bischi  nitro  inj 

a 

$257  06 

Drug 

J9060 

Cisplatin  10  MG  injection 

a 

$87  80 

Drug 

J9062 

Cisplatin  50  MG  injection                                                        — 

- 

$405  71 

Drug 

J9065 

Inj  cladnbine  per  1  MG 

a 

$108  61 

Drug 

J9070 

Cyclophosphamide  100  MG  inj 

$12  40 

Drug 

J9080 

Cyclophosphamide  200  MG  inj 

$24,07 

Drug 

J9090 

Cyclophosphamide  500  MG  inj 

$49  65 

Drug 

J9091 

Cyclophosphamide  1  0  grm  mi 

$97  51 

Drug 

J9092 

Cyclophosphamide  2  0  grm  inj 

$192  55 

Drug 

J9093 

Cyclophosphamide  lyophilized 

$12  40 

Drug 

J9094 

Cydophosphamide  lyophilized 

$24  80 

Drug 

J9095 

Cyclophosphamide  lyophilized 

$51  03 

Drug 

J9096 

Cyclophosphamide  lyophilized 

$99  59 

Drug 

J9097 

Cyclophosphamide  lyophilized 

$198  10 

Drug 

J9100 

Cytarabine  hcl  100  MG  inj 

$12.40 

Drug 

J9110 

Cytarabine  hcl  500  MG  ini 

$49  65 

Drug 

J9120 

Dactinomycin  actinomycin  d 

$29  17 

Drug 

J9130 

Oacart>azine  10  MG  inj 

$26  99 

Drug 

J9140 

Dacart>azine  200  MG  inj 

$46  87 

Drug 

J9150 

Daunorubicin 

a 

$16203 

Drug 

J9151 

Daunorubicin  citrate  liposom 

a 

$131  50 

Drug 

J9160 

Denileukin  diftitox.  300  mcq 

a 

$2.012  76 

Drug 

J9165 

Diethylstilbestrol  iniection 

a 

$30  63 

Drug 

J9170 

Docetaxel 

a 

$565  82 

Drug 

J9180 

Epirubicin  HCI  injection 

$1  113  38 

Drug 

J9181 

Etoposide  10  MGini 

$21  88 

Drug 

J9182 

Etoposide  100  MG  inj 

$211  28 

Drug 

J9185 

Fludarabine  phosphate  inj 

a 

$56340 

Drug 

J9190 

Fluofouracil  injection 

$5  83 

Drug 

J9200 

Floxuhdine  injection 

a 

$261  92 

Drug 

J9201 

Gemcitabine  HCI 

a 

$244  58 

Drug 

J9202 

Goserelin  acetate  implant 

a 

$731  24 

Drug 

J9206 

Innotecan  iniection 

a 

$306  31 

Drug 

J9208 

Ifosfomide  injection 

a 

$303  54 

Drug 

NOTE    See  end  of  table  for  notes  regarding  Status/Usage  Indicators 
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Status/ 

HCPCS 

GAAP 

Code 

Modifier 

HCPCS  Code  Desc^p^cn 

Usage 
Indicator 

Charge 

Cateogory 

J9209 

Mesna  iniection 

a 

$74  62 

Drug 

JSZM 

KJaa/btcin  hci  .riiection 

a 

$759  30 

Drug 

J9212 

Interferon  alfacon- 1 

$7  92 

Drug 

J9213 

Interferon  alfa  2a  .oi 

$71  85 

Drug 

J9214 

interferon  a(fa-2b  ini 

$28  44 

Dnjg 

J9215 

interferon  aita  n3  mi 

$16  77 

Drug 

J9216 

Interferon  gamma  '  D  ini 

a 

$393  13 

Drug 

J9217 

;.e<jDfolide  acetate  suspnsrori 

a 

$961  97 

Drug 

J9218 

LeuproiiOe  acetate  mieciton 

a 

$51  73 

Drug 

J9219 

Leuorodde  acetate  implant 

a 

$7,657  49 

Drug 

J9230 

MecMorettiamine  hd  in. 

$25  53 

Drug 

J9245 

Ini  melphalan  hydrocW  50  MG 

a 

$689  65 

Drug 

J925C 

Metrtotrexate  sodiurr  mi 

$0  73 

Drug 

J  9260 

Methotrexate  sodium  iM| 

$11  67 

Drug 

J  926  5 

Paclitaxel  iniectwo 

a 

$327  13 

Drug 

J9266 

Pegasoarcjase/singl  dose  vial 

a 

$2.102  56 

Drug 

J9268 

Pentostatin  iniection 

a 

$2  800  56 

Drug 

J9270 

Plicamycin  inmthramycir  i  mi 

$189  77 

Drug 

J9280 

Mitomycin  5  MG  m; 

a 

$196  02 

Drug 

J9290 

Mitomycin  20  MG  ini 

$685  29 

Drug 

J9291 

Mitomyan  43  MG  mi 

$1.322  34 

Drug 

J9293 

Mitoxantrooe  hydrochi  '  5  MG 

a 

$478  75 

Drug 

J9300 

Gemtuzumab  o^oqa.TllCln 

$3,045  80 

Drug 

J9310 

Rituximab  cancer  treat.Tier; 

a 

$770  91 

Drug 

J9320 

StreDtozocin  iniection 

$275  79 

Drug 

J9340 

Tbioieoa  miection 

$236  25 

Drug 

J9350 

Toootecan 

a 

$1  127  40 

Drug 

J9355 

Trastuzumab 

a 

$100  75 

Drug 

J9357 

Valrubtcin,  200  mg 

a 

$881  59 

Drug 

J9360 

Vinblastine  sulfate  ini 

$8  75 

Drug 

J9370 

Vincristine  sulfate  1  MG  mi 

$69  76 

Drug 

J9375 

Virvcnstine  sulfate  2  MG  mi 

$106  53 

Drug 

J9380 

Vincristine  sulfate  5  MG  mi 

$323  66 

Drug 

J9390 

Vinorelbine  tartrate' 10  mq 

a 

$200  87 

Drug 

J9600 

Porfimer  sodium 

a 

$3.747  66 

Drug 

J9999 

K0001 

NU 

Standard  vvtiee'chair 

$739  55 

Non-Drug 

KCXXJi 

RR 

Standard  vyfieeichair 

$74  24 

N  on- Drug 

K0001 

UE 

Standard  vyheeichair 

$554  66 

Non-Drug 

K0002 

NU 

Stnd  hemi  (low  seat!  whichr 

$849  98 

Non-Drug 

K0002 

RR 

Stnd  hemi  (low  seat)  wrMchr 

$107  31 

Non-Drug 

K0002 

UE 

StnO  hemi  (low  seat)  wtiichr 

• 

$667  37 

Non-Drug 

K0003 

NU 

Lightweight  wheelchair 

$1.326  22 

N  on- Drug 

K0OO3 

RR 

Lightvyeight  wheelchair 

$116  74 

Non-Drug 

K0003 

UE 

Lightweight  wheelchair 

$994  78 

Non-Drug 

K0OO4 

NU 

High  strength  itwt  wtilchr 

$2,024  06 

Non-Dnjg 

K0004 

RR 

High  strength  Itwt  whlchf 

$170  26 

Non-Drug 

K0004 

UE 

High  sUength  Itvw  which  r 

$1.517  77 

Non-Drug 

K0005 

NU 

Ultraltghtwetght  wheelchair 

$2,254  41 

Non-Orug 

K0005 

RR 

Uttraltghtwcight  wt>eetchair 

$232  50 

Non-Drug 

K0005 

UE 

Uttrahghtweighl  wheelchair 

$1.692  75 

Non-Drug 

K0006 

NU 

Heavy  duty  wfieeichai/ 

$1,461  95 

Non-Drug 

KCXXK 

RR 

Heavy  duty  wt>ee*chaii 

$160  26 

Non-Drug 

KU0U6 

UE 

Heavy  duty  wheetctiaif 

$1,101  81 

Non-Drug 

K0007 

NU 

Extra  heavy  duty  avtieetctiair 

$2,247  76 

Non-Druq 

K0007 

RR 

Ejrtra  h«avy  duty  wtwelchaif 

$224  78 

Non-Drug 

K0007 

UE 

Extra  heavy  duty  wtwelchair 

$2,201  16 

Non-Orug 

K0009 

Other  nnaouai  whe«tchaif/base 

$545  20 

Non-Drug 

K0010 

NU 

Stnd  wt  frame  pow«r  wMctv 

$5  255  16 

Non-Drug 

K0010 

RR 

Stnd  wt  frame  power  whichr 

$525  52 

Non-Orug 

K0010 

UE 

Stnd  wt  frame  power  whlchf 

$3,942  OS 

Non-Drug 

K0011 

NU 

Stnd  wt  pwT  wtilchr  w  control 

$6.81959 

NofvDruQ 

KC»11 

RR 

StfKl  wt  pwT  wtitctv  w  control 

$651  48 

Non-Orug 

K0012 

RR 

Llwt  ooitbt  power  »*hlchr 

$402  70 

Non-Orug 

K0012 

Ltwt  porttt  power  wtilchr 

$3.760  35 

Non-Orug 

K0014 

Other  power  whichr  base 

$1.445  57 

Non-Orug 

K0015 

NU 

Detach  norv-adtus  hght  armrsl 

$228  66 

Nort-Orua 

K0015 

RR 

Detach  non-advjs  hght  armrst 

$25  57 

Non-Drug 

NOTE    So*  and  of  table  kx  notea  regarding  StalutAjMge  Irvjiceton 
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HCPCS 
Code 


K0015 
K0016 
K0016 
K0016 
K0017 
K0017 
K0017 
K0018 
K0018 
K0018 
K0019 
K0019 
K0019 
K0020 
K0020 
K0020 
K0022 
K0022 
K0022 
K0023 
K0023 
K0023 
K0024 
K0024 
K0024 
K0025 
K0025 
K0025 
K0026 
K0026 
K0026 
K0027 
K0027 
K0027 
K0028 
K0028 
K0028 
K0029 
K0029 
K0029 
K0030 
K0030 
K0030 
K0030 
K0031 
K0031 
K0031 
K0032 
K0032 
K0032 
K0033 
K0033 
K0033 
K0035 
K0035 
K0035 
K0036 
K0036 
K0036 
K0037 
K0C37 
K0037 
K0038 
K0O38 
K0038 
K0039 
K0039 
K0039 


Modifier 


UE 

NU 
RR 
UE 
NU 
RR 
UE 
NU 
RR 
UE 
NU 
RR 
UE 
NU 
RR 
UE 
NU 
RR 
UE 
NU 
RR 
UE 
NU 
RR 
UE 
NU 
RR 
UE 
NU 
RR 
UE 
NU 
RR 
UE 
NU 
RR 
UE 
NU 
RR 
UE 
NU 
RR 
UE 

NU 
RR 
UE 
NU 
RR 
UE 
NU 
RR 
UE 
NU 
RR 
UE 
NU 
RR 
UE 
NU 
RR 
UE 
NU 
RR 
UE 
NU 
RR 
UE 


HCPCS  Code  Description 


Oetacti  non-adjus  hght  armrst 
Detach  adjust  armrst  cmplete 
Detach  adjust  armrst  cmplete 
Detach  adjust  armrst  cmplete 
Detach  adjust  armrest  base 
Detach  adjust  armrest  t>ase 
Detach  adjust  armrest  base 
Detach  adjust  armrst  upper 
Detach  adjust  armrst  upper 
Detach  adjust  armrst  upper 
Arm  pad  each 
Arm  pad  each 
Arm  pad  each 
Fixed  adjust  armrest  pair 
Fixed  adjust  armrest  pair 
Fixed  adjust  armrest  pair 
Reinforced  t>ack  upholstery 
Reinforced  back  upholstery 
Reinforced  back  upholstery 
Planr  back  insrt  foam  w/strp 
Planr  Ijack  insrt  foam  w/strp 
Planr  t>ack  insrt  foam  w/strp 
PInr  tMCk  insrt  foam  w/hrdwr 
Plnr  back  insrl  foam  w/hrdwr 
PInr  l>ack  insrt  foam  w/hrdwr 
Hook-on  headrest  extension 
Hook-on  headrest  extension 
Hook-on  headrest  extension 
Back  uphotst  Igtwt  which  r 
Back  upholst  Iqtwt  whichr 
Back  upholst  Igtwt  whichr 
Back  upholst  other  whichr 
Back  upholst  other  whichr 
Back  upholst  other  whichr 
Manual  fully  reclining  back 
Manual  fully  reclininq  t>ack 
Manual  fully  reclining  back 
Reinforced  seat  upholstery 
Reinforced  seat  upholstery 
Reinforced  seat  upholstery 
Solid  plnr  seat  sngi  dnsfoam 
Solid  plnr  seat  sngi  dnsfoam 
Solid  plnr  seat  sngi  dnsfoam 
Solid  plnr  seat  sngi  dnsfoam 
Safety  belt/pelvic  strap 
Safety  belt/pelvic  strap 
Safety  belt/pelvic  strap 
Seat  uphols  Igtwt  whichr 
Seat  uphols  Igtvirt  whichr 
Seat  uphols  Igtwt  v»hlchr 
Seat  upholstery  other  whichr 
Seat  upholstery  other  whichr 
Seat  upholstery  other  whtehr 
Heel  k>op  with  ankle  strap 
Heel  loop  with  ankle  strap 
Heel  kx)p  with  ankle  strap 
Toe  k>op  each 
Toe  loop  each 
Toe  loop  each 
High  mount  flip-up  footrest 
High  mount  flip-up  footrest 
High  mount  flip-up  footrest 
Leg  strap  each 
Leg  strap  each 
Leg  strap  each 
Leg  strap  h  style  each 
Leg  strap  h  style  each 
Leg  strap  h  style  each 


Status/ 

Usage 

Indicator 


Charge 


$17346 

$14758 

$1571 

$11265 

$69  98 

$7  75 
$53  03 
$39  70 

$4  66 
$30  00 
$24  29 

$3  13 
$1841 
$64  11 

$7  13 
$48  26 
$68  90 

$7  61 

$52  12 

$122  20 

$13  60 

$93  64 

$143  23 

$15  99 

$109  41 

$94  60 

$10  39 

$72  91 

$64  17 

$7  10 
$48  53 
$64  V 

$7  10 

$4853 

$67092 

$76  11 

$505  1 1 

$68  32 

$7  52 
$5167 
$123  49 
$1340 
$94  60 
$175  04 
$58  99 

$6  62 
$43  94 
$6332 

$6  79 
$47  93 
$63  32 

$6  79 
$47  93 
$3609 

$4  33 
$27  30 
$2645 

$3  46 
$20  05 
$66  39 

$665 
$5003 
$33  86 

$410 
$25  60 
$73  34 

$8  15 
$55  87 


GAAF 
Cateogory 


Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
NorvDrug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
N on -Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 


NOTE    See  end  of  table  for  no«es  regarding  StatusAJsage  Indicators 
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Status/ 

HCPCS 
Code 

Modifier 

HCPCS  Code  Descnption 

Usage 
Indicator 

Charge 

GAAF 
Caleogory 

K0O40 

NU 

Adiuslade  anqte  footpiate 

$98  61 

Non-DruQ 

K0040 

RR 

AdiustaWe  angle  fcxstpiale 

$10  94 

Non-Drug 

K0040 

UE 

Adiustabie  angle  footplate 

$75  91 

NorvDrug 

K0041 

NU 

i.arqe  size  footplate  each 

$72  18 

Non-Drug 

K0041 

RR 

Large  sue  footplate  each 

$8  03 

Non-Drug 

K0041 

UE 

Large  size  footplate  each 

$54  89 

Non-Drug 

K0O42 

NU 

Stan<lard  size  footplate  each 

$50  44 

Non-Drug 

K0042 

RR 

Standard  size  footplate  each 

$5  74 

Non-Drug 

K0042 

UE 

Standard  size  footpiate  each 

$38  03 

Non-Drug 

K0O43 

NU 

Ftrst  lower  extension  tube 

$27  41 

Non-Drug 

K0043 

RR 

First  lower  extension  tube 

$3  45 

Non-Drug 

K0043 

UE 

rtrst  lower  extension  tube 

$20  77 

Non-Drug 

K0044 

NU 

First  upper  hanger  bracket 

$23  47 

Non-Drug 

K0O44 

RR 

Ftrst  upper  hanger  bracket 

$3  07 

Non-Drug 

K0044 

UE 

Ftrst  upper  hanger  bracket 

$1780 

Non-Drug 

K0045 

NU 

Footrest  cofnptete  assembly 

$76  67 

Non-Drug 

K0045 

RR 

Footresl  complete  assembly 

$8  75 

Non-Drug 

K0O45 

UE 

Footrest  complete  assembly 

$58  67 

Non-Drug 

K0046 

NU 

Elevat  legrst  low  extension 

$27  41 

Non-Drug 

K0046 

RR 

Eleval  legrst  low  extension 

$3  45 

Non-Drug 

K0046 

UE 

Elevat  legrst  tow  extension 

$20  77 

Non-Drug 

K0047 

NU 

Elevat  legrst  up  hangr  brack 

> 

$100  81 

Non-Drug 

K0047 

RR 

Elevat  legrst  up  hangr  brack 

$11  24 

Non-Drug 

K0O47 

UE 

Elevat  legrst  up  hangr  brack 

$77  55 

Non-Dnjg 

K0048 

NU 

Elevate  legrest  complete 

$150  57 

Non-Drug 

K0048 

RR 

Elevate  legrest  complete 

$1881 

Non-Drug 

K0048 

UE 

Elevate  egrest  complete 

$11936 

Non-Drug 

K0049 

NU 

Ca»f  pad  each 

$42  22 

Non-Drug 

K0049 

RR 

Calf  pad  each 

$4  95 

Non-Drug 

K0049 

UE 

Calf  pad  each 

$31  84 

Non-Drug 

K0050 

NU 

Ratchet  assembly 

$45  09 

Non-Drug 

K0050 

RR 

Ratchet  assembly 

$5  21 

Non-Drug 

K0050 

UE 

Ratchet  assembly 

$34  03 

Non-Drug 

K005' 

NU 

Cam  relese  assem  ftrsL'lqfs! 

$71  80 

Non-Drug 

K0C51 

RR 

Cam  relese  assem  ftrsL'IgrsI 

$8  00 

Non-Drug 

K0C5' 

UE 

Cam  relese  assem  ftrst;'lqrst 

$54  55 

Non-Drug 

K0O52 

NU 

Swinqaway  detach  footresl 

$120  20 

Non  Drug 

K0052 

RR 

Swirnqaway  detach  footrest 

$13  38 

Non-Drug 

K0052 

UE 

Swinqaway  detach  footrest 

$92  11 

Non -Drug 

K0053 

NU 

Elevate  footrest  articuiate 

$131  83 

Non-Drug 

K0C53 

RR 

Elevate  footrest  articulate 

$1468 

Non-Drug 

K0053 

UE 

Elevate  footrest  articulate 

$100  84 

Non-Drug 

K0054 

NU 

Seal  wdth  10-12'15J7/20  *c 

$135  02 

Non-Drug 

K0C54 

RR 

Seat  wdth  10  12, 15,'1  7;20  wc 

$15  05 

Non-Drug 

K0C64 

UE 

Seat  wdth  10  '215-17-20  wc 

$103  22 

Non-Drug 

K,0O55 

NU 

Seat  dpth  1  5/ 1  7  1  ti  Itwt  wc 

$123  43 

Non-Drug 

K0O55 

RR 

Seat  dpth  15^1  7'18  itwt  wc 

$13  75 

Non-Drug 

KOOSS 

UE 

Seat  dpth  15/17'18  iTwt  wc 

$94  56 

Non-Drug 

K0C56 

NU 

Seat  ht  ci7  or  >^21  ifwt  wc 

$123  43 

Non-Drug 

K0O56 

RR 

Seat  hi  <17  or  >  =  21  !tw1  wc 

$13  75 

Non-Drug 

K0056 

UE 

Seat  ht  <  V  or  >  =  2t  itwt  wc 

$94  56 

Non-Drug 

KC057 

NU 

Seat  wdth  19.?0  hvy  dfy  wc 

$158  79 

Non-Drug 

K0057 

RR 

Seat  *dth  19/20  hvy  dtv  wc 

$17  73 

Non-Drug 

K0O57 

UE 

Seat  <vdth  19/20  hvy  dty  wv 

$121  05 

Non -Drug 

K0058 

NU 

Seat  dpth  1713  power  wc 

$81  23 

Non -Drug 

K0058 

RR 

Seat  dpth  17  18  power  wc 

$9  02 

Non-Drug 

K0058 

Jt 

Seal  dpth  17  18  power  wc 

$62  49 

Non-Drug 

K0059 

NU 

Plastic  coated  handnm  each 

$44  02 

Non-Drug 

K0059 

RR 

Plastic  coated  handnm  each 

$5  10 

Non -Drug 

K0059 

UE 

f-iastic  coated  nandnm  each                         ' 

$33  21 

Non-Drug 

K0060 

NU 

Steel  handnm  each 

$38  61 

Non-Drug 

K0060 

RR 

Steel  handnm  each 

$4  58 

Non-Drug 

Kooeo 

UE 

Steel  handnm  each 

$29  14 

Non -Drug 

K0061 

NU 

Aluminum  handnm  each 

$54  45 

Non -Drug 

K0061 

RR 

Aluminum  handnm  each 

$6  16 

Non-Drug 

K0061 

UE 

Aluminum  handr'm  each 

$4105 

Non-Drug 

K0062 

NU 

Handnm  8-10  vea'Obiq  prci 

$82  01 

Non-Drug 

K0O62 

RR 

Handnm  8-10  verT;'obiiq  aroi 

$9  13 

Non-Drug 

NOTE     See  ena  d'  '.aiye  'o'  ^o"es  -egara  ng  3'ali,s.'lisaqe  nd  ;ator<; 
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Status/ 

HCPCS 

GAAF 

1       Code 

Modifier 

HCPCS  Code  Description 

Usage 
Indicator 

Charge 

Cateogory 

K0062 

UE 

Handrim  8-10  vert/obliq  proj 

$63  15 

Non-Drug 

K0063 

NU 

Hndrm  12-16  vert/oWiq  proj 

$106  86 

Non-Drug 

K0063 

RR 

Hndrtn  12-16  verVobliq  proj 

$11  90 

Non-Drug 

K0063 

UE 

Hndrm  12-16  verVoWiq  proj 

$82  09 

Non-Drug 

K0064 

NU 

Zero  pressure  tube  flat  free 

$42.24 

Non-Drug 

.K0064 

RR 

Zero  pressure  tube  flat  free 

$4  95 

Non-Drug 

K0064 

UE 

Zero  pressure  tube  flat  free 

$31  85 

Non-Drug 

K0065 

NU 

Spoke  protectors 

$61  39 

Non-Drug 

K0065 

RR 

Spoke  protectors 

$6  86 

Non-Drug 

K0065 

UE 

Spoke  protectors 

-i-       $4623 

Non-Drug 

K0066 

NU 

Solid  tire  any  size  eacli 

$39  66 

Non-Drug 

K0066 

RR 

Solid  tire  any  size  each 

$4  54 

Non-Drug 

K0066 

UE 

Solid  tire  any  size  each 

$30  52 

Non-Drug 

K0067 

NU 

Pneumatic  tire  any  size  each 

$5655 

Non-Drug 

K0067 

RR 

Pneumatic  tire  any  size  each 

$6  26 

Non-Drug 

K0067 

UE 

Pneumatic  tire  any  size  each 

$40  72 

Non-Drug 

K0068 

NU 

Pneumatic  tire  tube  each 

$8  80 

Non-Drug 

K0068 

RR 

Pneumatic  tire  tube  each 

$1  62 

Non-Drug 

K0068 

UE 

Pneumatic  tire  tube  each 

$6  81 

Non-DruQ 

K0069 

NU 

Rear  whi  complete  solid  tire                      ^ 

$129  29 

Non-Drug 

K0069 

RR 

Rear  whI  complete  solid  tire 

$14  98 

Non-Drug 

K0069 

UE 

Rear  whI  complete  solid  tire                                  — 

$98  93 

Non-Dnjq 

K0070 

NU 

Rear  whI  compi  pneum  tire 

$230  44 

Non-Drug 

K0070 

RR 

Rear  whI  compI  pneum  tire 

$25  77 

Non-Drug 

K0070 

UE 

Rear  whI  compI  pneum  tire 

$174  80 

Non-Drug 

K0071 

NU 

Front  castr  compI  pneum  tire 

$140  63 

Non-Drug 

K0071 

RR 

Front  castr  compI  pneum  tire 

$1569 

Non-Drug 

K0071 

UE 

Front  castr  compI  pneum  tire 

$107  42 

Non-Drug 

K0072 

NU 

Fmt  cstr  cmpi  sem-pneum  tir 

$87  78 

Non-Drug 

K0072 

RR 

Fmt  cstr  cmpI  sem-pneum  tir 

S9  74 

Non-Drug 

K0072 

UE 

Fmt  cstr  cmpI  sem-pneum  tir 

$67  80 

Non-Drug 

K0073 

NU 

Caster  pin  lock  each 

S48  22 

Non-Drug 

K0073 

RR 

Caster  pin  lock  each 

-—          $5  53 

Non-Druq 

K0073 

UE 

Caster  pin  lock  each 

$36  36 

Non-Druq 

K0074 

NU 

Pneumatic  caster  tire  each 

$49  86 

Non-Drug 

K0074 

RR 

Pneumatic  caster  tire  each 

S6  19 

Non-Drug 

K0074 

UE 

Pneumatic  caster  tire  each 

$37  58 

Non-Drug 

K0075 

NU 

Semi-pneumatic  caster  tire 

$57  83 

Non-Drug 

K0075 

RR 

Semi-pneumatic  caster  tire 

$7  22 

Non-Drug 

K0075 

UE 

Semi-pneumalic  caster  tire 

$43  57 

Non-Drug 

K0076 

NU 

Solid  caster  tire  each 

$35  61 

Non-Druq 

K0076 

RR 

Solid  caster  tire  each 

$4  3i 

Non-Druq 

K0076 

UE 

Solid  caster  tire  each 

$26  93 

Non-Druq 

KO077 

NU 

Front  caster  assem  complete 

$79  38 

Non-Druq 

K0077 

RR 

Front  caster  assem  complete 

$8  80 

Non-Drug 

K0077 

UE 

Front  caster  assem  complete                                    ' 

$60  94 

Non-Druq 

K0078 

NU 

Pneumatic  caster  tire  tube 

$13.87 

Non-Druq 

K0078 

RR 

Pneumatic  caster  tire  tube 

S2  0S 

Non-Druq 

K0078 

UE 

Pneumatic  caster  tire  tube 

$1058 

Non-Druq 

K0079 

NU 

Wheel  lock  extension  pair 

$80  20 

Non-Druq 

K0079 

RR 

Wheel  lock  extension  pair 

$9  27 

Non-Druq 

K0079 

UE 

Wheel  lock  extension  pair 

$41  30 

Non-Druq 

K0060 

NU 

Anti-rollback  device  pair 

$198  42 

Non-Druq 

K0080 

RR 

Anti-rollback  device  pair 

$23  47 

Non-Druq 

K0060 

UE 

Anti-rollback  device  pair 

$151  85 

Non-Druq 

Kooei 

NU 

Wheel  lock  assembly  complete 

$56  24 

Non-Drug 

K0081 

RR 

Wheel  lock  assembly  complete 

$6  32 

Non-Druq 

K0081 

UE 

Wheel  lock  assembly  complete 

$42  36 

Non-Drug 

K0082 

NU 

22  nf  nonsealed  leadacid 

$144  38 

Non-Druq 

KC082 

RR 

22  nf  nonsealed  leadacid 

$16  18 

Non-Druq 

K0082 

UE 

22  nf  nonsealed  leadacid 

$11026 

Non-Druq 

K0082 

22  nf  nonsealed  leadacid 

$137  38 

Non-Drug 

K0083 

NU 

22nf  sealed  leadacid  battery 

$177  35 

Non-Drug 

*      K0083 

RR 

22nf  sealed  leadacid  battery 

$1980 

Non-Druq 

K0083 

UE 

22nf  sealed  leadacid  battery 

$135  00 

Non-Druq 

K0083 

22nf  sealed  leadacid  battery 

$169  06 

Non-Druq 

K0084 

NU 

Gr24  nonsealed  leadacid 

$11964 

Non-Druq 

K0084 

RR 

Gr24  nonsealed  leadacid 

$13  33 

Non-Druq 

NOTE    See  end  of  table  for  notes  regarding  Status/Usage  Indicators. 
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Status/ 

HCPCS 
Code 

Modrfier 

HCPCS  Code  Oescnption 

Usage 
Indicator 

Charge 

GAAP 
Caleogory 

K0084 

UE 

Gr24  nonsealed  leadacid 

$9169 

Noo-Drufl 

K0084 

Gr24  noosealed  leadacid 

$12681 

Non-Drug 

K0085 

NU 

Gr24  sealed  leadacid  battefv 

$233  89 

Non-Drug 

K0085 

RR 

Gr24  sealed  leadaod  battery 

$26  15 

Non-Drug 

K0085 

UE 

Gr24  sealed  leadacid  battery 

$177  38 

Non-Drug 

K0085 

Gr24  sealed  leadacid  battery 

$222  80 

Non-OruQ 

K0086 

NU 

Umonsealed  leadacid  battery 

$144  38 

NorvDrug 

K0086 

RR 

U1  nonseated  leadacid  battery 

$16  18 

Non-Drug 

K00«6 

UE 

U 1  nonsealed  leadaod  battery 

$110.26 

Non-Drug 

K0086 

Ulnonsealed  leadacid  battery 

$137  38 

Non-Drug 

K0087 

NU 

U1  sealed  leadacid  batlerv 

$144  17 

No  rv  Drug 

K00a7 

RR 

U 1  seated  leadacid  battery 

$16  08 

Non-Drug 

K0087 

UE 

Ui  sealed  leadacid  battery 

$11013 

Non-Drug 

K0087 

U 1  sealed  leadacid  battery 

■ 

$137  38 

Non-Drug 

K0088 

NU 

Battery  charger  single  mode 

$32821 

Non-Drug 

K0088 

RR 

Battery  charger  single  mode 

$36  81 

Non-Drug 

K0088 

UE 

Battery  charger  stnqle  mode 

$248  13 

Non-Drug 

Koosa 

Battery  charger  single  mode 

$311  43 

Non-Drug 

K0089 

NU 

Battery  charger  dual  moie 

$517  12 

Non-Drug 

K0089 

RR 

Battery  charger  dual  mode 

$57  91 

Non-Drug 

K0089 

UE 

Battery  charger,  dual  mode 

$389  81 

Non-Dnjg 

K0090 

NU 

Rear  tire  power  wheelchair 

$100  44 

Non-Drug 

K0090 

RR 

Rear  tire  power  wheelchair 

$11  19 

Non-Drug 

K0090 

UE 

Rear  tire  power  vytieelchair 

$77  30 

Non-Drug 

K0091 

NU 

Rear  tire  Xube  power  *hlchr 

$2910 

Non-Drug 

K0091 

RR 

Rear  tire  tutie  power  »vhlchr 

$3  61 

Non-Drug 

K0091 

UE 

Rear  tire  tube  power  whichr 

$22  01 

Non-Drug 

K0092 

NU 

Rear  assem  cmplt  powr  ^vhlchr 

S303  31 

Non-Drug 

K0092 

RR 

Rear  assem  cmplt  powr  whichr 

$33  91 

Non-Drug 

K0092 

UE 

Rear  assem  cmplt  powr  whichr 

$229  45 

Non-Drug 

K0093 

NU 

Rear  zero  pressure  tire  tutje 

$192  43 

Non-Drug 

K0093 

RR 

Rear  zero  pressure  tire  tube 

$2149 

Non-Drug 

K0093 

UE 

Rear  zero  pressure  tire  tutie 

$146  29 

Non-Drug 

K0094 

NU 

Wheel  tire  for  power  base 

$68  02 

Non-Drug 

K0094 

RR 

vVheei  tire  for  power  base 

$7  55 

Non-Drug 

K0a94 

J£ 

Wheel  tire  for  power  base 

$51  37 

Non-Drug 

K0C95 

NU 

Wheel  tire  tube  each  base 

$68  02 

Non-Drug 

K0095 

RR 

Wheel  tire  tube  each  base 

$7  55 

Non-Drug 

K0095 

UE 

'vVheei  tire  tutie  each  base 

$51  37 

Non-Drug 

K0096 

NU 

Wheel  assem  powr  base  compit 

$341  18 

Non-Drug 

K0096 

RR 

Wheel  assem  powr  base  corrpit 

$38  16 

Non-Drug 

K0096 

UE 

Wheel  assem  powr  base  compit 

$257  85 

Non-Drug 

K0097 

NU 

Wheel  zero  presure  tire  tube 

$84  53 

Non-Drug 

K009:' 

RR 

Wheel  zero  presure  fire  tut>e 

$9  39 

Non-Drug 

KC097 

jE 

'//heel  zero  presume  lire  tut)e 

$65  27 

Non-Drug 

K0098 

NU 

Df've  tjeit  power  wiieeicha-r 

$37  88 

Non-Drug 

K3098 

RR 

Drive  Dell  power  Aneeichdr 

$4  50 

Non-Drug 

K0098 

UE 

Dr;ve  Pelt  power  wheeichar 

$28  58 

Non-Drug 

K0099 

NU 

Pwr  wheelchair  front  caster 

$106  19 

Non-Drug 

K0099 

RR 

Pwr  wheelchair  fror^l   caster 

$11  84 

Non-Drug 

K0099 

UE 

=\vr  w^veelchair  front  caster 

$81  61 

Non-Drug 

KOIOO 

NU 

A/^putee  adapter  pair 

$11531 

Non-Drug 

KOI  00 

RR 

Amputee  adapter  pair 

$12  89 

Non-Drug 

KOIOO 

u£ 

Amputee  adapter  pair 

$89  19 

Non-Drug 

KOI  02 

NU 

Cnjtch  and  cane  r^.older 

$59  87 

Non-Drug 

K0102 

RR 

Crutch  and  cane  noider 

$6  71 

Non-Drug 

:  K0102 

jE 

Crutch  and  cane  noider 

$45  10 

Non-Drug 

K0103 

NU 

Transfer  txiard  <  25" 

$74  85 

Non-Drug 

K0103 

RR 

Transfer  board  <  25" 

$8  44 

Non-Drug 

K0103 

UE 

Transfer  poard  <  25" 

$55  80 

Non-Drug 

KOI  04 

NU 

Cylinaer  tank  carrier 

$152  21 

Non-Drug 

K0'04 

RR 

C /under  tank  earner 

$16  97 

Non-Drug 

K0104 

UE 

C/iinder  tank  carr'er 

$116  13 

Non-Drug 

K0105 

NJ 

iv  nanger 

$128  69 

Non-Drug 

KO'iOS 

RR 

•v  nanqer 

$14  32 

Non-Drug 

K0105 

UE 

V  harqc 

$98  48 

Non-Drug 

K0106 

N^' 

A'Ti  trougn  eacn 

$138  09 

Non-Drug 

K0106 

RR 

Arm  trough  eacn 

$1543 

Non-Drug 

\OTE     5ee  end  -!  IdC  e  to'  "C'es  'eqardiig  Status  Jsaqe  iidirators 
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HCPCS 
Code 

Modifier 

HCPCS  Code  Description 

Status/ 

Usage 

Indicator 

Charge 

GAAF 
Cateogory 

K0106 

UE 

Arm  trou(}h  each 

$105  54 

Non-Drug 

K0107 

NU 

\Mieelchair  tray 

$134  19 

Non-Drug 

K0107 

RR 

Wheelchair  tray 

$14  98 

Non-Dfug 

K0107 

UE 

Wheelchair  tray 

$10262 

Non-Drug 

^     K0108 

W/c  component-accessory  NOS 

$84  19 

Non-Drug 

KO1 12 

Trunk  vest  suppn  innr  frame 

$476  66 

NorvDrug 

KO1 13 

TrunK  vest  suprt  w/o  inr  frm 

$28828 

Non-Drug 

K0114 

NU 

Whichr  back  suprt  inr  frame                                _ 

$92920 

Non-Drug 

KO1 14 

RR 

Whichr  back  suprt  inr  fran^ 

$100  03 

Non-Drug 

KO1 14 

UE 

Whichr  back  supn  inr  frame 

$69887 

Non-Drug 

KO1 15 

NU 

Back  module  orthotic  system 

$1,467  92 

Non-Drug 

K0115 

RR 

Back  module  orttiotif  system 

$141  14 

Non-Drug 

K0115 

UE 

Back  module  orthotic  system 

$1,099  37 

Non-Drug 

KO1 16 

NU 

Back  &  seat  modul  orttwt  sys 

$3,070.77 

Non-Drug 

KO1 16 

RR 

Back  &  seat  nrKXJul  orthot  sys 

$301  39 

Non-Drug 

KO1 16 

UE 

Back  &  seat  modul  orthot  sys 

$2,301.53 

Non-Drug 

KOI  95 

RR 

ElevaiirHl  whlchair  leg  rests 

$29  51 

Non-Drug 

K0195 

Elevating  whk^air  leg  rests 

$143  35 

Non-Drug 

K0268 

NU 

Humidifier  nonheated  <m  PAP 

$240  83 

Non-Druq 

K0268 

RR 

Humidifier  nonheated  w  PAP 

$36  55 

Non-Drug 

K0268 

UE 

HumkJifier  nonheated  w  PAP 

$182  82 

Non-Drug 

K0415 

K0416 

K0452 

NU 

Wheelchair  t>eanngs 

$9  72 

Non-Druq 

K04S2 

RR 

Wheek:hair  bearings 

$1  69 

Non-Druq 

K0452 

UE 

Wheek:hair  bearings 

$7  50 

Non-Druq 

K0455 

RR 

Pump  uninterrupted  infusion 

$442  83 

Non-Druq 

K0460 

RR 

WC  power  add-on  lovstick 

$311  57 

Non-Druq 

K0461 

NU 

WC  pouter  add-on  tiller  cntrt 

$2.329  53 

Non-Druq 

K0461 

RR 

WC  power  add-on  tiller  cntrl 

$223  67 

Non-Drug 

K0461 

UE 

WC  power  add-on  tiller  cntrt 

$1,799  34 

Non-Drug 

K0462 

Temporary  replacement  eqpmnt 

$40  18 

Non-Drug 

K0531 

NU 

Heated  humidifier  used  w  pap 

$504  47 

Non-Druq 

K0531 

RR 

Heated  humidifier  used  w  pap 

$4649 

Non-Druq 

K0531 

UE 

Heated  humidifier  used  w  pap 

$376  77 

Non-Druq 

K0532 

RR 

Noninvasive  assist  wo  backup 

$428  81 

Non-Druq 

K0533 

RR 

Noninvasive  assist  w  backup 

$1,082  63 

Non-Druq 

K0534 

RR 

Invasive  assist  w  backup 

$1,082  63 

Non-Druq 

K0538 

RR 

Neg  pressure  wnd  thrpy  pump 

$2,904  35 

Non-Druq 

K0539 

Neg  pres  wnd  thrpy  dsg  set 

$42  20 

Non-Drug 

K0540 

Neg  pres  wrxJ  Ihrp  canister 

$37  66 

Non-Druq 

K0541 

NU 

SGD  prerecorded  msg  <=  8  min 

$656  82 

Non-Druq 

K0541 

RR 

SGO  prerecorded  msg  <«  8  mm 

$60  00 

Non-Drug 

K0541 

UE 

SGD  prerecorded  msg  <=  8  min 

$491  03 

Non-Druq 

K0542 

NU 

SGD  prerecorded  msg  >  8  nvn 

$2,556  81 

Non-Drug 

K0542 

RR 

SGO  prerecorded  msg  >  8  mm 

$24998 

Non-Druq 

K0542 

UE 

SGD  prerecorded  msg  >  8  min 

$1.916  02 

Non-Drug 

K0543 

NU 

SGD  msg  formed  by  spelling 

$6,058.67 

Non-Drug 

K0543 

RR 

SGD  msg  formed  by  spelling 

$60020 

Non-Drug 

K0543 

UE 

SGD  msg  fomoed  by  spelling 

$4.542  45 

Non-Drug 

K0544 

NU 

SGO  w  multi  methods  msg/accs 

$11  470  86 

Non-Druq 

K0544 

RR 

SGO  w  muKi  methods  msg/accs 

. 

$1,141  39 

Non-Drug 

K0544 

UE 

SGO  w  multi  methods  msg/accs 

$8,601  55 

Non-Drug 

K0547 

SGO  accessory  NOC 

$259  11 

Non-Drug 

K0548 

Insulin  lispro 

$3.11 

Druo 

K0549 

NU 

Hosp  bed  hvy  dty  xtra  wide 

$4,382  11 

Non-Oruq 

K0549 

RR 

Hosp  bed  hvy  dty  xtra  wide 

$438  06 

Non-Drug 

K0549 

UE 

Hosp  t>ed  hvy  dty  xtra  wide 

$3,285  44 

Non-Druq 

K0550 

NU 

Hosp  bed  xtra  hvy  dty  X  wide 

$10.257  46 

Non-Drug 

K0550 

RR 

Hosp  t>ed  xtra  hvy  dty  x  wide 

$1,085  77 

Non-Drug 

K055O 

UE 

Hosp  bed  xtra  hvy  dty  x  wide 

$7,705  56 

Non-Drug 

K0556 

Socket  insert  w  lock  mech 

$835  33 

Non-Drug 

K0557 

Socket  insert  w/o  lock  mech 

$690  23 

Non-Druq 

K0558 

IntI  custm  cong/atyp  insert 

$1,504  95 

Non-Dtug 

K0559 

Initial  custom  socket  insert 

$1  504  95 

Non-Drug 

K0581 

Ost  pch  cisd  w  barrier/filtr 

$3  97 

Non-Drug 

K0582 

Ost  pch  w  bar/t>ltinconv/f1tr 

$5  40 

Non-Drug 

K0583 

Ost  pch  cIsd  w/o  bar  w  filtr 

$2  59 

Non-Druq 

NOTE    See  end  of  table  for  notes  regarding  ^tatus/Usage  Indicators 
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HCPCS 
Code 


K0584 

K0587 

K0588 

K0589 

K0591 

K0592 

K05&3 

K0594 

K0595 

K0596 

K0597 

L0100 

L0110 

L0120 

L0130 

L0140 

L0150 

L0160 

L0170 

L0172 

L0174 

L0180 

L0190 

L0200 

L0210 

L0220 

L0450 

L0452 

L0454 

L0456 

L0458 

L0460 

L0462 

L0464 

L0466 

L046a 

L0470 

L0472 

L0476 

L0478 

L0480 

L0482 

L0484 

L0486 

L0488 

L0490 

L0500 

L0510 

L0515 

L0520 

L0538 

L0540 

L0550 

L056O 

L0561 

L056S 

L0600 

L0610 

L0620 

LO/00 

L0710 

L0810 

L0820 

L0830 

L0860 

L0960 

10970 

L0972 
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Modifier 


HCPCS  Code  D«scfiplK>n 


Ost  pch  for  bar  w  flanqe/flt 
Ost  DCh  dram  w  bar  &  filter 
Ost  pen  dram  for  barrier  fi 
Ost  DCh  drain  2  piece  system 
Unr>e  ost  pouch  w  faucet/tap 
Unne  ost  pouch  w  bilincony 
Ost  unne  pch  w  b/bttin  cony 
Ost  pch  unne  w  bamer/tapv 
Os  pch  unne  w  barffangeAap 
Unne  ost  pch  bar  vy  lock  fir 
Ost  pch  urir>e  w  lock  flnq/ft 
Cranial  ofthosis/helmel  mold 
Cranial  orthosis/helmet  nonm 
Cerv  flexible  non-adiustable 
Flex  thermopiashc  collar  mo 
Cervical  semi-ngid  adiustab 
Cery  semi-rig  adi  molded  chn 
Cerv  semi-ng  wire  occ/mana 
Cervical  collar  riKikied  to  pi 
Cery  co<  thermplas  foam  2  pi 
Cerv  col  foam  2  piece  w  thor 
Cer  post  col  occ/man  sup  ad| 
Cerv  collar  supp  adi  cerv  ba 
Cerv  col  supp  adi  bar  &  thor 
Thoracic  nb  belt 
Thor  nb  belt  custom  fabnca 
TLSO  flex  prefab  thoracic 
ttso  flex  custom  fab  tfwraci 
TLSO  flex  prefab  sacrococ-T9 
TLSO  flex  prefab 
TLSO  2Mod  symphis-xipho  pre 
TLS02Mod  symphysis-stern  pre 
TLSO  3Mod  sacro-scap  pre 
TLSO  4Mod  sacro-scap  pre 
TLSO  rigid  frame  pre  soft  ap 
TLSO  rigid  frame  prefab  oelv 
TLSO  rtqid  frame  pre  sutxiav 
TLSO  rigid  frame  hyperex  pre 
TLSO  ftexion  compres  lac  pfe 
TLSO  flexion  compres  lac  cus 
TLSO  riqK)  plastic  custom  fa 
TLSO  rigid  lined  custom  fab 
TLSO  rigid  ptaslic  cust  fab 
TLSO  rigid/ined  cuSt  fab  two 
TLSO  rtgid  lined  pre  one  pie 
TLSO  rigid  plastic  pre  one 
Lso  flex  surgical  support 
Lso  flexible  custom  fabncat 
lso  flex  elas  w/  ng  post  pa 
Lso  a-p-l  control  with  apron 
Lso  ant-pos  control  w  apron 
LSO  lumbar  flexion  a-p-t 
Lso  a-p  I  control  molded 
Lso  a-p-l  w  interface 
Prefab  ISO 

Lso  a-p-l  cont'd  custom 
Sacroiliac  flex  surq  support 
Sacroiliac  flexible  custm  fa 
Sacroiliac  semi-ng  w  apron 
Ctlso  a-p-l  co.itroi  molded 
Ctlso  a-o-i  control  w/  inter 
Halo  cervical  into  ickt  vest 
Halo  cervical  into  body  tack 
Halo  cerv  into  milwaukee  typ 
Magnetic  resonanc  image  comp 
Post  surgical  suppo.T  pads 
TIso  corset  front 
Lso  corset  front 


Status/ 

Usage 

Indicator 


Charge 


$2  49 
$691 
$5  19 

$3  40 

$9  50 

S1099 

$1254 

$7  40 

$5  21 

$4  84 

$5  46 

$668  86 

$158.59 

$31  81 

$179  68 

$72.38 

$120  06 

$172  61 

$753.42 

$140  52 

$300  73 

$41790 

$570  55 

$596  28 

$51  01 

$135  65 

$191  21 

$367  89 

$411  73 

$411  73 

$853  60 

$853  60 

$853  60 

$853  60 

$421  67 

$525  32 

$744  43 

$459  25 

$1.135  31 

$1,697  58 

$1  706  07 

$1,861  08 

$2,137  96 

$2.270  41 

$1  603  34 

$1  334  77 

$149  88 

$301  85 

$320  76 

$468  70 

$471  41 

$510  43 

$1  582  23 

$1  731  87 

$368  09 

$1  336  07 

$102  90 

$282  72 

$482  53 

$2,437  03 

$2  518  72 

$3  11903 

$2,606  25 

$3  799  39 

$1,454  51 

$77  86 

$126  80 

$114  48 


GAAF 
Cateogory 


Non-Drug 

Nort-Drug 

Non-Drug 

Non-Orug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Orug 

Non-Drug 

Non-Druq 

Non-Drug 

NofvDnjq 

Non-Drug 

Non-Druq 

N  on -Drug 

Non-Drug 

Non-Druq 

Non-Dnjg 

Non-Drug 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Drug 

Non-Druq 

Non-Druq 

Non-Dnjq 

N  on- Drug 

Non-Orug 

Non-Drug 

Non-Drug 

Non-Oruq 

Non-Druq 

Non-Drug 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Drug 

Non-Druq 

Non-Druq 

Non-Drug 

Non-Druq 

Non-Drug 

Non-Druq 

Non-Orug 

Non-Druq 

Non-Drug 

Non-Drug 

Non-Druq 

Non-Drug 

Non-Druq 

Non-Drug 

Non-Druq 

Non-Drug 

Non-Drug 

Non-Druq 

Non-Druq 

Non-Dnjq 

Non-Drug 

Non-Druq 

Non-Dnjg 


NOTE    See  er^o  of  !aDie  'O'  -lotes  reqara  rg  Slaijs-bsage  irxi'Cators 
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HCPCS 
Code 


L0974 
L0976 
L0978 
L0980 
L0982 
L0984 
L0999 
L1000 
L1005 
L1010 
LI  020 
L1025 
L1030 
L1040 
L1050 
L1060 
LI  070 
L1080 
LI  085 
L1090 
L1100 
L1110 
L1120 
L1200 
L1210 
LI  220 
LI  230 
LI  240 
L1250 
LI  260 
L1270 
L1280 
L1290 
L1300 
L1310 
L1499 
LI  500 
L1510 
LI  520 
L1600 
L1610 
LI  620 
LI  630 
L1640 
LI  650 
L1652 
LI  660 
LI  680 
LI  685 
L1686 
L1690 
LI  700 
L1710 
L1720 
LI  730 
L1750 
LI  755 
L1800 
L1810 
L181S 
LI  820 
L1825 
LI  830 
L1832 
L1834 
L1836 
L1840 
L1843 


Modifier 


HCPCS  Code  Descnption 


Tiso  fun  corset 

Lso  full  corset 

AxiNafv  crutct)  extension 

Peroneal  straps  pair 

Stocking  supp  grips  set  of  f 

Protective  body  sock  eacti 

Ctlso  mihvauke  initial  model 
Ten3k>n  tjased  scoliosis  orth 
Ctlso  axHIa  sting 
Kyphosis  pad 
Kyphosis  pad  floating 
Lumt>ar  tx>lster  pad 
Lumbar  or  ktmbar  rib  pad 
Sternal  pad 
Ttwracicpad 
Trapezius  sling 
Outrigger 

Outrigger  bii  w/  vert  extens 
Lumt>ar  sling 

Ring  flange  plastic/leather 
Ring  flange  plas/leather  mol 
Covers  for  upright  each 
Fumsh  initial  orthosis  only 
Lateral  thoracic  extension 
Anterior  thoracic  extension 
Milwaukee  type  superstructur 
Lumbar  derotation  pad 
Anterior  asis  pad 
Anterior  thoracic  derotation 
Alxiominal  pad 
Rib  gusset  (elastic)  each 
Lateral  trochanteric  pad 
Body  lacket  mold  to  patient 
Post-operative  t>ody  jacket 
Spinal  onhosis  NOS 
Thkao  mobilitv  frame 
Thkao  standing  frame 
Thkao  swivel  walker 
Abduct  hip  flex  frejka  w  cvr 
At>duct  Mp  flex  frejka  covr 
Abduct  hip  flex  pavllk  hame 
Abduct  control  hip  semi-flex 
Pefv  band/spread  bar  thigh  c 
HO  abduction  hip  adjustable 
HO  bi  thighcuffs  w  sprdr  bar 
HO  abduction  static  plastic 
Pelvic  &  hip  control  thigh  c 
Post-op  hip  abduct  custom  fa 
HO  post-op  hip  abduction 
Combination  bilateral  HO 
Leg  Perthes  orth  toronto  typ 
Legg  Perthes  orth  newington 
Legg  Perthes  orthosis  trilat 
Legg  Perthes  orth  Scottish  r 
Legg  Perthes  sllng 
Legg  perthes  patten  bottom  t 
Knee  orthoses  elas  w  stays 
Ko  elastic  with  joints 
Elastic  with  condylar  pads 
Ko  elas  w/  condyle  pads  &  jo 
Ko  elastic  knee  cap 
Ko  Immobilizer  canvas  lonqlt 
KO  adj  jnt  pos  rigid  support 
Ko  w/0  joint  rigid  molded  to 
Rigid  KO  wo  joints 
Ko  derot  ant  cruciate  custom 
KO  single  upright  custom  fit 


Status/ 

Usage 

Indicator 


Charge 


$196.89 

$176  16 

$211.44 

$21  99 

$2071 

$67  88 

$2,447  47 

$3,704  11 

$7573 

$96  64 

$13807 

$71.95 

$87  53 

$93  20 

$10661 

$100  48 

$62  99 

$169  70 

$10231 

$17522 

$279  53 

$46.08 

$1,880  78 

$28631 

$242  88 

$65993 

$87  13 

$81  29 

$84  98 

$86  95 

$96.46 

$88  17 

$2,007  48 

$2,066  72 

$281  56 

$2,287  56 

$1.434  27 

$2,754  56 

$14258 

$5061 

S148  11 

$186  51 

$529.06 

$253  70 

$381  26 

$188  32 

$1.454  74 

$1,419  35 

$1  080.28 

$2  223  99 

S1  832  22 

$2  1 50  82 

$1,576  17 

$1,34881 

$216  05 

$1,900  86 

$75  10 

$109  68 

$107  95 

$143  43 

$62  61 

$97  78 

$708  25 

$914  04 

$141  07 

$1,089  18 

SI  01307 


GAAF 
Cateogory 


Non-Drug 
Non-Drug 
NorvDrug 
Non-Drug 
Non-Orug 
Non-Orug 

Nor>-DruQ 
Non-Drug 
Non-Drug 
Non-Daig 
Non-Drug 
Non-Orug 
Non-Drug 
Non-Drug 
Non-Dnjg 
Non-Drug 
Non-Drug 
Non-Dnjg 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Orug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Orug 
Non-Dnjg 
Non-Drug 
Non-Orug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Druq 
Non-Druq 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Druq 
Non-Drug 
Non-Druq 
Non-Druq 
Non-Drug 
Non-Druq 
Non-Drug 
Non-Drug 
N  on- Drug 
Non-Druq 
Non-Druq 
Non-Druq 
Non-Drug 
Non-Drug 
Non-Druq 
Non-Drug 
Non-Druq 
Non-Druq 
Non-Druq 
Non-Drug 
Non-Druq 
Non-Druq 
Non-Druq 
Non-Druq 
Non-Druq 
Non-Druq 


NOTE    See  end  of  table  for  notes  regarding  Status/Usage  indicators 
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HCPCS 
Cooe 


Li  844 

L1845 

LI  846 

L1847 

L1850 

L1855 

LI  858 

L1860 

L187C 

L188C 

LI  885 

L1900 

L19C1 

L1902 

L1904 

L1906 

L1910 

L1920 

LI  930 

L1940 

L1945 

LI  950 

L1960 

L19^0 

LI  980 

L1990 

L2000 

L2010 

L2020 

L2O30 

L2035 

L2036 

L203^ 

L2038 

L2039 

L2040 

L2050 

L2060 

L207C 

L2080 

L2090 

L2102 

L2104 

L2106 

L2108 

L2112 

L2114 

L2116 

L2122 

L2124 

L2126 

L2128 

L2n2 

L2134 

L2136 

L2180 

L2182 

L2184 

L2186 

L2188 

L2190 

L2192 

L2200 

L2210 

L2220 

L2230 

L2240 

U22S0 


Mcxlifier 
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HCPCS  Code  Descnplion 


Ko  w/adi  It  rot  CPtrl  molded 
Ko  w/  adi  fleK/e<1  rotat  cus 
Ko  *  adi  flex/exl  rotat  mold 
KO  adiustawe  w  air  chambers 
Ko  swedisr^  tvoe 
Ko  Dias  doub  jonght  ml  mot 
Ko  oolycentnc  pr^eumalic  pad 
Ko  supracondylar  socl^et  mold 
Ko  doub  upnqht  lacers  molde 
Ko  doub  upnqht  cuffs/lacers 
Knee  upriqh'  w/resistance 
Afo  spmg  wir  drsflx  calf  txj 
Prefab  anKte  orthosis 
Afo  ankle  gauntlet 
Afo  molded  ankle  gauntlet 
Afo  multiligamenlus  ankle  su 
Afo  sioq  bar  clasp  attacfi  sh 
Afo  sing  upright  w  adjust  s 
Afo  plastic 

Afo  moWed  to  patient  plasti 
Afo  mokded  pias  rig  ant  lib 
Afo  spiral  molded  lo  pt  pias 
Afo  PCS  solid  ank  plastic  mo 
Afo  plastic  molded  w/anKle  i 
Afo  sing  solid  stirrup  calf 
Afo  doub  solid  siirruo  calf 
Kafo  sinq  fre  stirr  thi/calf 
Kafo  snq  solid  stirrup  wro  i 
Kafo  dbl  solid  stirrup  band/ 
Kafo  dbl  solid  stirrup  */o  i 
KAFO  plastic  pediatric  si/e 
Kafo  pias  doub  free  knee  mol 
Kafo  pias  sing  free  knee  mol 
Kafo  *'0  loint  multi  axis  an 
KAFO  pistic  mediat  rotat  con 
Hkafo  torsion  bil  rot  straps 
Hkafo  torsion  cable  hip  pelv 
Hkafo  torsion  ball  bearing  i 
Hkafo  torsion  unilal  rot  str 
HXafo  unilat  torsion  cable 
Hkafo  uniiat  torsion  ball  br 
Afo  tibial  fx  cast  pisir  mol 
Afo  tib  fx  cast  synthetic  mo 
Afo  tib  fx  cast  plaster  moid 
Afo  tib  fx  cast  molded  to  pt 
Afo  tibial  fracture  soft 
Afo  tib  fx  semi-rigid 
Afo  tibial  fracture  nqid 
Kafo  fem  fx  cast  plaster  mol 
Kafo  fem  fx  cast  syrthet  mol 
Kafo  fem  fx  cast  thermoplas 
Kafo  fem  fx  cast  molded  lo  o 
Kafo  femoral  fx  cast  soft 
Kafo  fem  fx  cast  semirigid 
Kafo  ferTKjral  fx  cast  rigid 
Pias  shoe  insert  w  ank  loint 
Droc  lock  I'nee 
Limited  motion  knee  lOint 
Adi  motion  knee  int  lerman  t 
Quadrilateral  brim 
Waist  bett 

Pelvic  band  4  belt  t^l(g^  fla 
Limited  ankle  motion  ea  inl 
Dorsiflexion  assist  eacti  loi 
Oorsi  &  plantar  flex  assures 
Split  flat  caiiper  stirr  &  p 
Round  calmer  and  piate  atta 
Foot  ptate  molded  stirrup  at 


Status/ 

Usage 

Indicator 


Charge 


$1.90921 

$964  30 

$1  263  09 

$636  76 

$316.78 

$1  308  56 

$1.430  08 

$1,27698 

$1  244  53 

$830  33 

$1  181  50 

$295  10 

$21  38 

$69  49 

$539  84 

$133  26 

$292  55 

$392  30 

$259  16 

$569  56 

$1,096  79 

$875  63 

$642  61 

$834  93 

$41360 

$509  86 

$1,205  11 

$1.09546 

$1,392  65 

$1,203  60 

$183  36 

$2,233  58 

$2,001  57 

$1  713  15 

$2,561  21 

$195  27 

$547  31 

$674  77 

$148  66 

$404  63 

S501  00 

$571  57 

$608  54 

$79623 

$1,271  35 

$535  32 

$674  58 

$835  35 

$1.034  91 

$1,242  77 

$1  429  11 

$2,061  65 

$951  24 

$1  14751 

$1,410  94 

$129  84 

$102  30 

$137  17 

$166  04 

$331  03 

$97  61 

$400  81 

$54  55 

$75  85 

$91  73 

$86  14 

$93  60 

$399  32 


GAAF 
Cateogory 


Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Dnjg 

N on -Drug 

NorvDrug 

Non-Drug 

Non-Drug 

Non-Dnjg 

Non-Dnjg 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Dnjg 

Non-Drug 

Non-Dnjg 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

N  on -Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Noo-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

f^on-Drug 

Non-Drug 

Noo-Orug 

Non-Drug 

Non-Drug 

Non-Orug 

Non-Drug 

Non-Drug 

Non-Diug 

Non-Drug 

Non-Orug 


NOTE    S«e  «nd  o<  table  tor  rx>t«s  regarding  SlalusAJMge  indKaton 
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HCPCS 
Code 

Modifier 

HCPCS  Code  Description 

Status/ 

Usage 

Indicator 

Charge 

GAAP 
Cateogory 

L2260 

Reinforced  solid  stirrup 

$22007 

Non-Druq 

L2265 

Long  tongue  stirrup 

$130  56 

Non-Drug 

L2270 

Varus/valgus  strap  padded/li 

$61  22 

Non-Drug 

L2275 

Plastic  mod-low  exi  pad/line 

$138  84 

Non-Druq 

L2280 

Molded  inner  boot 

5518  52 

Non-Druq 

L2300 

Abduction  bar  lointed  adjust                      ^ 

$294.52 

Non-Drug 

L2310 

Abduction  bar-straight 

$13624 

Non-Druq 

L2320 

Non-molded  lacer 

$225  79 

Non-Drug 

L2330 

Lacer  molded  to  patient  mode 

$444.96 

Non-Druq 

L2335 

Anterior  swing  band 

$248  99 

Non-Druq 

L2340 

Pre-tibial  sbell  molded  to  p 

$511  33 

Non-Druq 

L2350 

Prosthetic  tvpe  socket  molde 

$1,054  41 

Non-Druq 

L2360 

Extended  steel  shank                           = 

$59  09 

Non-Drug 

L2370 

Patten  bottom 

$280  95 

Non-Druq 

L2375 

Torsion  ank  &  half  solid  sti 

$125.40 

Non-Druq 

L2380 

Torsion  straight  knee  joint 

$136  34 

Non-Druq 

L2385 

Straight  knee  joint  heavy  du 

^  ■ 

$148  06 

Non-Druq 

L2390 

Offset  knee  joint  each 

$121  57 

Non-Druq 

L2396 

Offset  knee  joint  heavy  duty 

$172  44 

Non-Druq 

L2397 

Suspension  sleeve  lower  ext 

$124  74 

Non-Druq 

L2405 

Knee  joint  drop  lock  ea  jnt 

$93  25 

Non-Druq 

L2415 

Knee  joint  cam  lock  each  joi 

$128  71 

Non-Druq 

L2425 

Knee  disc/dial  lock/adj  flex 

$151  32 

Non-Druq 

L2430 

Knee  int  ratchet  lock  ea  int 

$151  32 

Non-Druq 

L2435 

Knee  joint  polycentric  joint 

$182  22 

Non-Druq 

■      L2492 

Knee  lift  toop  drop  lock  rin 

$11347 

Non-Druq 

L2500 

Thiyglut/ischia  wgt  tjearinq                              ^ 

$350  57 

Non-Druq 

L2510 

Th/wght  bear  guad-iat  brim  m 

5853  05 

Non-Druq 

L2520 

ThAvght  bear  quad-lat  bnm  c 

$528  13 

Non-Druq 

L2525 

Th/wght  bear  nar  m-l  brim  mo 

51  455  44 

Non-Druq 

L2526 

Th/wght  bear  nar  m-l  bnm  cu 

- 

$802  38 

Non-Druq 

L2530 

Thiqh/wght  bear  lacer  non-mo 

$257  41 

Non-Drijq 

L2540 

Thigh/wght  bear  lacer  molded 

$481  80 

Non-Drug 

L2550 

Thigh/wght  bear  high  roll  cu 

$316  00 

Non-Druq 

L2570 

Hip  clevis  type  2  posit  jnt 

$547  25 

Non-Drug 

L2580 

Pelvic  control  pelvic  sling 

$532  33 

Non-Druq 

L2600 

Hip  clevis/thrust  beanng  fr 

' 

$22539 

Non-Druq 

L2610 

Hip  clevis/thrust  bearing  to 

$265  95 

Non-Druq 

L2620 

Pelvic  control  hip  heavy  dut 

$292  50 

Non-Drug 

L2622 

Hip  lomt  adiustable  flexion 

$33980 

Non-Druq 

L2624 

Hip  adj  flex  ext  abduct  cont 

$369  73 

Non-Druq 

L2627 

Plastic  mold  recipro  hip  &  c 

$2,061  11 

Non-Druq 

L2628 

Metal  frame  recipro  hip  &  ca 

$2,013  54 

Non-Drug 

L2630 

Pelvic  control  band  &  belt  u 

$271  12 

Non-Drug 

L2540 

Pelvic  control  band  &  belt  b 

$375  74 

Non-Druq 

L2650 

Pelv  &  thof  control  gluteal 

5132  99 

Non-Druq 

L2660 

Thoracic  control  thoraac  ba 

$204  82 

Non-Druq 

L2670 

Thorac  cont  paraspinal  upriq 

$187  73 

Non-Drug 

L2680 

Thorac  cont  lat  sup?)on  upri 

$172  47 

Non-Druq 

L2750 

Plating  chrome/nickel  pr  bar 

$93  56 

Non-Druq 

L2755 

Cartx>n  graphite  lamination 

$13821 

Non-Druq 

L2760 

Extension  per  extension  per 

$68  85 

Non-Druq 

L2768 

Ortho  sidebar  disconnect 

$137  83 

Non-Druq 

L2770 

Low  ext  orthosis  per  bar/int 

$69  92 

Non-Druq 

L2780 

Non-corrosive  finish 

$76  34 

Non-Druq 

L2785 

Drop  lock  retainer  each 

$37  39 

Non-Drug 

L2795 

Knee  control  full  kneecap 

$95  06 

Non-Drug 

L2800 

Knee  cap  medial  or  lateral  p 

511855 

Non-Druq 

L2810 

Knee  control  condylar  pad 

■ 

$87  63 

Non-Druq 

L2820 

Soft  interface  below  knee  se 

597  09 

Non-Drug 

L2830 

Soft  Interface  above  knee  se 

$104  79 

Non-Druq 

L2840 

Tibial  length  sock  fx  or  egu 

$50  38 

Non-Drug 

L2850 

Femoral  Igth  sock  fx  or  equa 

$70  11 

Non-Druq 

L2860 

Torsion  mectianism  knee/ankle 

5414  14 

Non-Druq 

L2999 

L3000 

Ft  insert  ucb  berkeley  shell 

$264  94 

Non-Druq 

L3001 

Foot  insert  remov  molded  spe 

$157  32 

Non-Druq 

L3002 

Foot  insert  plastazote  or  eg 

$130  54 

Non-Druq 

NOTE    See  end  o(  table  for  notes  regarding  Status/Usage  Indicators 
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-^CPCS 
Code 


L3003 

L30'.0 

L3020 

L3030 

L304C 

L3050 

l3060 

l3070 

L3080 

L309O 

^310C 

L3140 

L3150 

L3160 

L3170 

L32C1 

L32C2 

L3203 

L3204 

L3206 

L3207 

L3208 

L3209 

L32i; 

L3212 

L3213 

L3214 

L3215 

L3216 

L3217 

L3219 

.3221 

L3222 

L3224 

L3225 

L3230 

L3250 

l325' 

L3252 

L3253 

.3254 

L3255 

l3257 

.3260 

L3265 

L3300 

133-: 

L3320 

L3330 

L3332 

.3334 

L3340 

L3350 

L3360 

L3370 

L3380 

L339C 

L3400 

L34'0 

L3420 

L34  3C 

L3440 

L3450 

L3455 

L3460 

L3465 

L34  70 

L3480 
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Mooifier 


HCPCS  Code  DescriplioP 


Fcx)t  insert  silicone  qel  eac 
Foot  tonqitudinal  arcfi  supoo 
^oot  lonQitud/metatarsal  sup 
Foot  arch  support  remov  prem 
Ft  arch  suprt  premokJ  lonqrt 
Fool  arcfi  suop  premold  metat 
foot  arcfi  suDO  lonqitud/mela 
Arch  suprt  att  to  sho  ionqct 
Arch  supp  an  to  shoe  metata 
Arch  suop  att  to  shoe  lonq/m 
Hallus-walqus  nqht  dynamic  s 
ADduclion  rotation  bar  shoe 
ADduct  rotation  bar  w/o  shoe 
Shoe  styled  positioning  dev 
Foot  plast'c  heel  staCxIizer 
Oittord  w  Supinat'pronat  inf 
Oxford  *r;  suptnat/pronator  c 
0)rt0rd  'Ml  supinaiof'pronator 
Hiqhtoo  vy/  supp-'P'onator  int 
Hiqhlop  V*.'  supp/pronator  chi 
Hiqhtop  *ti  supo'pronator  un 
Surgical  boot  each  mfant 
Surgical  boot  each  child 
Surgical  boot  each  unior 
Benesch  boot  pair  rfant 
Benesch  boot  pair  child 
Benesch  boot  pair  lumor 
Orthopedic  ftvyear  ladies  oirf 
Orthoped  ladies  shoes  doth 
Ladies  shoes  higitop  depth  i 
Orttiopedic  mers  shoes  oirford 
Orthopedic  mens  shoes  dpth 
Mens  shoes  hiqhtoo  dep<h  nl 
/.'oman  s  shoe  oxford  brace 
Man  s  shoe  oxford  brace 
Custom  shoes  depth  miay 
Custom  mold  Shoe  remov  prost 
Shoe  molded  to  pt  silicone  s 
Shoe  mioided  piastazote  cust 
Shoe  molded  piastazote  cust 
Orth  foot  non-slndard  size'w 
Orth  foot  nor'  staridaid  size. 
Orth  too!  add  charge  spnt  s 
Ambuiatorv  surg.cal  boot  eac 
Piastazote  sandai  each 
Sho  'iff  tape'  to  metatarsal 
Shoe  lift  elev  neelsoie  neo 
Shoe  ''ft  elev  '^ee!  sole  cor 
Lifts  elevation  metal  exters 
Shoe  iifts  tapered  to  one  ia 
Shoe  ifts  elevation  heel  'i 
Shoe  vyedqe  sach 
Shoe  heel  *edqe 
Shoe  sole  wedge  outside  soie 
Shoe  sole  *edqe  between  sole 
Shoe  clubfoot  wedge 
Shoe  oufflare  wedge 
Shoe  metatarsal  tjar  wedqe  ro 
Shoe  metatarsal  bar  laerween 
Full  so4e'heei  wedqe  btween 
Sho  heel  count  piast  remtoi 
Heel  leather  reinforced 
Shoe  heel  sach  cushion  type 
Shoe  heel  new  leather  standa 
Shoe  heel  new  ruPtser  standar 
Shoe  heel  thomas  with  wedqe 
Shoe  heel  thomas  extend  to  D 
Shoe  heel  pad  &  depress  for 


Status.' 

GAAP 

Usage 

Charge 

Cateogory 

ndicator 

$159  80 

Non-Drug 

$206  42 

Non-Drug 

$260  97 

Non-Drug 

$260  97 

Nor -Drug 

$48  71 

Non-Drug 

$45  74 

Non-Drug 

$85  41 

Non-Drug 

$28  38 

Non-Drug 

$13  50 

Non-Drug 

$1896 

Non-Drug 

$29  87 

Non-Drug 

$79  96 

Non-Drug 

$67  56 

Non-Drug 

$22  93 

Non-Drug 

$36  81 

Non-Drug 

$79  46 

Non-Drug 

$77  97 

Non-Drug 

$75  99 

Non-Drug 

$75  99 

Non-Drug 

$78  97 

Non-Drug 

S80  45 

Non-Drug 

$43  75 

Non-Drug 

$60  62 

Non-Drug 

$64  09 

Non-Drug 

$88  39 

Non-Drug 

$106  24 

Non-Drug 

$11269 

Non-Drug 

$142  44 

Non-Drug 

$171  70 

Non-Drug 

$186  08 

Non-Drug 

$159  80 

Non-Drug 

$191  04 

Non-Drug 

$210  88 

Non-DruQ 

$66  74 

Non-Drug 

$76  30 

Non-Drug 

$247  58 

Non-Drug 

$502  09 

Non-Drug 

$68  55 

Non-Drug 

$263  45 

Non-Drug 

$68  05 

Non-Drug 

$22  59 

Non-Drug 

$25  10 

Non-Drug 

$50  20 

Non-Drug 

$29  87 

Non-Drug 

$31  85 

Non-Drug 

$36  32 

Non-Drug 

$69  54 

Non-Drug 

$179  14 

Non-Drug 

• 

$287  75 

Non-Drug 

$22  93 

Non-Drug 

$2293 

Non-Drug 

$50  70 

Non-Drug 

$33  34 

Non-Drug 

$25  90 

Non^Drug 

$30  36 

Non-Drug 

$49  71 

Non-Drug 

$68  05 

Non-Drug 

1 

$65  58 

Non-Drug 

$108  72 

Non-Drug 

$36  81 

Non-Drug 

,    $88  39 

Non-Drug 

$60  12 

Non-Drug 

$49  71 

Non-Drug 

$22  43 

Non-Drug 

$36  81 

Non-Drug 

$26  89 

Non-Drug 

$61  61 

Non-Drug 

$42  76 

Non-Drug 

NOTE    See  er-d  o'  ;able  'd'  loles  -egard  ng  Stai^-s-Usaqe  imicanrs 
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HCPCS 
Code 


Modifier 


L3485 

L3500 

L3510 

L3520 

L3530 

L3540 

L3550 

L3560 

L3570 

L3580 

L3590 

L3595 

L3600 

L3610 

L3620 

L3630 

L3640 

L3649 

L3650 

L3651 

L3652 

L3660 

L3670 

L3675 

L3677 

L3700 

L3701 

L3710 

L3720 

L3730 

L3740 

L3760 

L3762 

L3800 

L3805 

L3807 

L3810' 

L3815 

L3820 

L3825 

L3830 

L3835 

L3840 

L3845 

L3850 

L3855 

L3860 

L3890 

L3900 

L3901 

L3902 

L3904 

L3906 

L3907 

L3908 

L3909 

L3910 

L3912 

L3914 

L3916 

L3918 

L3920 

L3922 

L3923  - 

L3924 

L3926 

L3928 

L3930 
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HCPCS  Code  Description 


Shoe  heel  pad  removable  for 
Ortho  shoe  add  leather  Insol 
Orthopedic  shoe  add  rub  Insi 
O  shoe  add  felt  w  leath  insI 
Ottho  shoe  add  half  sole 
Ortho  shoe  add  full  sole 
O  shoe  add  standard  toe  tap 
O  shoe  add  horseshoe  toe  tap 
O  shoe  add  instep  extension 
O  shoe  add  Instep  velcro  cio 
O  shoe  convert  to  sof  coonte 
Ortho  shoe  add  march  bar 
Trans  shoe  calip  plate  exist 
Trans  shoe  caliper  plate  new 
Trans  shoe  solid  stirrup  exi 
Trans  shoe  solid  stirrup  new 
Shoe  dennis  browne  splint  bo 

ShkJer  Tta  8  abduct  restrain 
Prefab  shoulder  orthosis 
Prefab  dbl  shoulder  orthosis 
Abduct  restrainer  canvas&web 
Acromio/davicular  canvasiwe 
Canvas  vest  SO 
SO  hard  plastic  stabilizer 
Elbow  orthoses  elas  w  stays 
Prefab  elbow  orthosis 
Elbow  elastic  with  meXa\  joi 
Forearm/arm  cuffs  free  motio 
Forearm/arm  cuffs  extfflex  a 
Cuffs  adj  lock  w/  active  con 
EO  withjotnt.  Prefabricated 
Rigid  EO  wo  joints 
Whfo  stwrt  opponen  no  attach 
Whfo  lonq  opponens  no  attach 
WHFO, no  joint,  prefabricated 
Whfo  thumb  abduction  bar 
Whfo  second  m  p  abduction  a 
Whfo  ip  ext  asst  w/  mp  ext  s 
Whfo  m  p  extension  stop 
Whfo  mp.  extension  assist 
Whfo  mp.  spring  extension  a 
Whfo  spring  swivel  thumb 
Whfo  thumb  ip  ext  ass  w/  mp 
Action  wrist  w/  dorsiflex  as 
Whfo  adj  m  p  flexion  contro 
Whfo  adj  mp  flex  ctrl  &  i 
Torsion  mechanism  viffist/elbo 
Hinge  extension/fiex  wnst/f 
Hinge  ext/ftex  wrist  finger 
Whfo  ext  power  compress  gas 
Whfo  electric  custom  fitted 
Wrist  gauntlet  molded  to  pt 
Whfo  ¥»rst  gauntit  thmb  spica 
Wrist  cock-up  non-molded 
Prefab  wnst  orthosis 
Whfo  swanson  design 
Flex  gtove  w/elastic  finger 
WHO  wrist  extension  cock-up 
Whfo  wrist  extens  w/  outrigg 
HFO  knuckle  bender 
Knuckle  bender  with  outngge 
Knuckle  bend  2  seg  to  flex  i 
HFO,  no  joint,  prefabricated 
Oppenheimer 
Thomas  suspension 
Finger  extension  w/  clock  sp 
Finger  extension  with  wrist 


Status/ 

GAAP 

Usage 

Charge 

Caleogory 

Indicator 

$29  87 

Non-Drug 

$32  35 

Non-Oruq 

$30  36 

Non-Drug 

$47  72 

Non-Drug 

$1648 

Non-Drug 

$5219 

Non-Drug 

$11  02 

Non-Drug 

$1350 

Non-Drug 

$46  73 

Non-Drug 

$68  05 

Noo-Drug 

$53  67 

Non-Drug 

$17  47 

Non-Drug 

$85  41 

Non-Drug 

$136  00 

Non-Drug 

$8541 

Non-Drug 

$104  26 

Non-Onig 

$36  32 

Non-Drug 

$6591 

Non-Dnjq 

$65  06 

Non-Drug 

$189  84 

Non-Drug 

$111  96 

Non-Drug 

$122  86 

Non-Drug 

$16825 

Non-Drug 

$196  00 

Non-Drug 

~ 

$77  02 

Non-Drug 

$2225 

Non-Dnjg 

$134  02 

Non-Drug 

$747  48 

Non-Drug 

$1,043  49 

Non-Dnjg 

$1  243  68 

Non-Drug 

$496  53 

Non-Drug 

$104.29 

Non-Dnjg 

$214  88 

Non-Drug 

$347  65 

Non-Drug 

$238  42 

Non-Drug 

$71  73 

Non-Drug 

-       $66  81 

Non-Drug 

$11254 

Non-Drug 

$71  78 

Non-Druq 

$92  75 

Non-Drug 

$100  30 

Non-Drug 

$6967 

Non-Drug 

- 

$89  07 

Non-Drug 

$12591 

Non-Drug 

$126  89 

Non-Drug 

$172  56 

Non-Drug 

$303  18 

Non-Drug 

$1.513  16 

Non-Drug 

$1,887  79 

Non-Drug 

$2,879  60 

Non-Dryg 

$3,469  03 

Non-Drug 

$437  62 

Non-Drug 

$572.64 

Non-Drug 

$66  56 

Non-Drug 

$16  39 

Non-Drug 

$41364 

Non-Drug 

$103  54 

Non-Drug 

$93  88 

Non-Drug 

$137  61 

Non-Drug 

$86.10 

Non-Drug 

$106  82 

Non-Drug 

$106  66 

Non-Drug 

$39  71 

Non-Drug 

$116  03 

Non-Drug 

$101  42 

Non-Dnjg 

-  - — 

$6473 

Non-Drug 

$6826 

Non-Drug 

NOTE;  Sec  end  of  table  for  notes  regarding  Status/Usage  indicators 
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MCPCS 
CcOe 


l3932 

L3934 

..3936 

L3938 

L3940 

.3942 

.3944 

L3946 

L3948 

.396C 

l3952 

L3954 

i.3956 

.3960 

L3962 

u3963 

.3964 

l3964 

L3964 

L3964 

u3965 

L3965 

L3965 

L3965 

.3966 

L3966 

L3966 

L3966 

L3966 

L396e 

L396a 

L3968 

L3969 

L3969 

L3969 

^3969 

L39-'0 

L397C 

L397C 

L39'0 

L3972 

L39/2 

L3972 

L3972 

L3974 

L3974 

L3974 

139^4 

L3980 

l3982 

L3964 

L3985 

L3986 

L3995 

L3999 

L4000 

L4010 

L4020 

L4030 

L4040 

L4045 

L4050 

L4055 

L4060 

L4070 

L4080 

L4090 

L4100 


I 


MoC'''er 


■..,£ 

Nl 

UE 

Nu 
RR 
UE 

RR 


NU 
RR 


NU 
RR 


NU 
RR 


RR 
UE 


HCPCS  Code  Desc  cdor 


Sate'v  Sin  scr  iq  »vire 
Safe'Y  311  r^ndi^eo 

Dorsa;  vvnst 

Dorsal  »v';st  *   oatr^qqef  at 
Reve''^e  ktucKic  Denaer 
Reverse  n^ucK'e  Deid  a  ouir 
HFO  zomoos'le  eastic 
F.oqer  K^ucKie  t3e'~der 
ODOenheimer  w  urucK  e  Dend 
Ocoenneimer  *   re«  kPiicKle  2 
Soreadirq  nard 
Add  -Qir'  jpoer  exi  orthosis 
Sewho  airpiai  desicj  atxiu  dcs 
Sewho  ert3s  oaisev  design  abd 
Molded  */'  art'Cjiatnq  eibow 
Sec  -ncbiie  af^i  sue  art  to  wc 
Sec  -^cDiie  a'm  sjt  at:  to  wc 
Sec  "^otiie  am  Sup  att  to  wc 
Sec  -^oDiie  arm  sue  att  to  wc 
Ar-^  suDP  an  to  wc  'ancfio  tv 
Am  SuDP  att  to  wc  rancno  tv 
A"v  supo  att  to  wc  rancfio  tv 
Arr-  sjDP  att  to  wc  'ancho  ty 
Motile  arrr  suDDcrts  reciinin 
MoDile  a'V"  sjoports  leclimn 
MotJile  arn  supports  'eciinm 
\^ocile  arrr  supports  recim'n 
Fiction  damper  '^q  arm  supp 
-ncticn  damperinq  arm  supp 
^''Ctioi  dampeninq  ar-ri  slop 
F'iction  darr^per'nq  arm  supp 
MorcsjsperS'On  a"i/haid  supp 
Wonosuspeison  arm, land  supp 
Monosuspension  arm/hand  supp 
Monosuspensior  am.t^ano  supp 
Eievat  pfox^mai  ar-^  suppon 
Elevat  ptoxmai  arr^  support 
bieval  prox'mai  a'm  support 
E'ei/at  sroumfli  airr  support 
O^fsetial  roCKer  arm  wv  eia 
Of'seliat  'ocker  arm  w  eia 
Of^seL'lat  rocKe'  am^  w  eia 
Offset  iat  rocKer  a'm  wr  eia 
Mobile  arm  SuPDor*  supinator 
Mobile  arp"  suppci  supinator 
Mobile  arm  support  Supinator 
•,/*ob"e  arm  support  supinator 
Upp  ext  'x  ortrvcsis  t^umera' 
oppe'  ext  *x  ort^oSlS  radul 
upper  ext  'x  ortfos.s  wrist 
-orearm  hand  f«  orth  w   w'  f\ 
-•umerai  radiulna  wnst  fx  or 
Sock  fracture  0(  equal  eact^ 
Upper  !imt  orthosis  NOS 
RepI  qi'dle  miiwaukee  orth 
Replace  trilateral  socket  br 
Replace  quadiat  socket  bnm 
Replace  socket  prim  cust  fit 
Replace  molded  thign  lacer 
Replace  non-moided  thiqh  lac 
Replace  m.oided  ca.f  lacer 
Replace  non-moided  caif  iare 
Replace  hiqh  ro  I  cuff 
Replace  prox  S  disl  upnqht 
Repi  met  band  Ka*o-afo  prox 
Repl  met  band  ka'o-ato  calf' 
Rep.  ieath  cuf<  kalo  prox  th 


$52  87 

$54  12 

$97  44 

$101  89 

$11695 

$81  85 

$107  12 

$96  96 

$61  45 

$161  92 

$179  37 

$12006 

$45  18 

$844  23 

$823  36 

Si  961  14 

$721  54 

$70  06 

$632  31 

$933  50 

$1  172  34 

$110  00 

$870  45 

$1  511  14 

$874  48 

$33  62 

$647  06 

$1  191  78 

$1  11599 

$104  98 

$828  20 

$1  324  01 

$769  82 

$74  35 

$568  56 

$957  03 

$288  13 

$31  59 

$216  87 

$348  02 

$184  34 

$21  22 

$139  03 

$322  25 

$156  82 

$18  48 

$118  39 

$198  48 

$334  73 

$411  51 

$376  67 

$664  19 

$635  51 

$37  73 

$36  07 

$1,523  98 

$785  48 

$1,01807 

$582  19 

$463  96 

$365  93 

$469  64 

$292  45 

$353  42 

$308  94 

$112  57 

$100  83 

$11599 


Non-Drug 

Non-Drug 

Non-Druq 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Dnjg 

Non-Drug 

Non-Drug 

Non-Dfug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Druq 

Non-Drug 

Non-Druq 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Drug 

Non-Drug 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Drug 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Drug 

Non-Druq 

Non-Druq 

Non-Drug 

Non-Druq 

Non-Drug 

Non  Drug 

Non-Druq 

Non-Druq 

Non-Drug 

Non- Drug 

Non-Drug 

Non-Drug 

Non- Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non- Drug 


NOTE     Se^nd  c(  taB.e  tor  notes  'egardi'~g  Sta' js  Usage  irdicators 
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MCPCS 
Code 


t4110 

L4130 

L4205 

L4210 

L4350 

L4360 

14370 

L4380 

L4386 

L4392 

L4394 

L4396 

L4398 

L5000 

L5010 

L5020 

L5050 

L5060 

L5100 

LSI  05 

L5150 

L5160 

L5200 

L5210 

L5220 

L5230 

L5250 

L5270 

L5280 

L5301 

L5311 

L5321 

L5331 

L5341 

L5400 

L5410 

L5420 

L5430 

L5450 

L5460 

L5500 

L5505 

L5510 

L5520 

L5530 

L5535 

L5540 

L5560 

L5570 

1.5580 

L5S8S 

L5590 

L5595 

LS600 

L5610 

L5611 

L5613 

LS614 

L5616 

L5617 

L5618 

L5620 

(.5622 

L5624 

L5626 

L5628 

L5629 

LS630 


Modifier 
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HCPCS  Code  Descnption 


RepI  leatt)  cuff  kafo-afo  cai 
Replace  pretibial  shell 
Ortho  dvc  repair  per  1 5  min 
Ortfi  dev  repair/repi  minor  p 
Pr«eumatic  ankle  cntrt  splint 
Pneumatic  walking  splint 
Pneuinatlc  full  leg  splint 
Pneumatic  knee  splint 
Non-pneumatic  walking  splint 
Replace  AFO  sofl  interface 
Replace  foot  drop  spint 
Static  AFO 

Foot  drop  spfcnt  recumbent 
Sho  insert  w  arch  toe  filler 
Mold  socket  ank  hqt  w/  toe  f 
Tibial  tubercle  hgt  w/  toe  f 
Ank  symes  mold  sckt  sach  ft 
Symes  met  fr  leatti  socket  ar 
MokJed  socket  shin  sach  foot 
Plast  socket  jtsVthgh  lacer 
MoM  sckt  ext  knee  shin  sach 
Mold  socket  t>ent  knee  shin  s 
Kr>e  sing  axis  fnc  shin  sach 
No  knee/ankle  joints  w/  ft  b 
No  knee  joint  with  arbc  ali 
Fern  focal  defic  constant  fri 
Hip  canad  sing  axi  cons  fric 
TUt  table  locking  hip  sing 
Hemipelvect  canad  sing  axis 
BK  mow  socket  SACH  ft  endo 
Knee  disart,  SACH  ft,  endo 
AK  open  end  SACH 
Hip  dIsart  Canadian  SACH  ft 
Hemipelvectomy  Canadian  SACH 
Postop  dress  &  1  cast  chg  bk 
Postop  dsg  bk  ea  add  cast  ch 
Postop  dsg  &  1  cast  chg  ak/d 
Postop  dsg  ak  ea  add  cast  ch 
Postop  app  non-wgt  bear  dsg 
Postop  app  non-wgt  bear  dsg 
Init  bk  ptb  plaster  direct 
Init  ak  ischal  pistr  direct 
Prep  BK  ptb  plaster  molded 
Perp  BK  ptb  thermopls  direct 
Prep  BK  ptb  thermopls  molded 
Prep  BK  ptb  open  end  socket 
Prep  BK  ptb  laminated  socket 
Prep  AK  ischial  plast  molded 
Prep  AK  ischial  direct  form 
Prep  AK  ischial  ttwrmo  moW 
Prep  AK  ischial  open  end 
Prep  AK  ischial  laminated 
Hip  disartK  sach  thermopls 
Hip  disait  sach  laminat  mold 
Above  knee  hydracadence 
Ak  4  bar  Nnk  w/fric  swing 
Ak  4  bar  ling  w/hydraul  swig 
4-bar  link  above  knee  w/swng 
Ak  univ  multiplex  sys  frict 
AK/BK  self-aigning  unit  ea 
Test  socket  symes 
Test  socket  below  knee 
Test  socket  knee  disarticula 
Test  socket  above  knee 
Test  socket  hip  disartkuital 
Test  socket  hemipelvectoinv 
Below  knee  acrylic  socket 
Syme  typ  expandaU  wall  sckt 


Status/ 

GAAP 

Usage 

Charge 

Cateogory 

Indicator 

$94  88 

Non-Drug 

$571  50 

Non-Drug 

$3144 

Non-Dnjg 

$40  79 

Non-Drug 

$99.85 

Non-Drug 

$303.38 

Non-Drug 

$207  43 

Non-Drug 

$11936 

Non-Drug 

$167  06 

Non-Daig 

$2739 

Non-Drug 

$20  82 

Non-Drug 

, 

$176  32 

Non-Drug 

$82  83 

Non-Drug 

$623  05 

Non-Drug 

$1.550  87 

Non-Drug 

$2,546.61 

Non-Dnjg 

$2.954  66 

Non-Drug 

$3.56312 

Non-Drug 

$2.992  69 

Non-Drug 

$4.490  63 

Non-Drug 

$4.539  81 

Non-Drug 

$4.940  94 

Non-Drug 

$4,268  55 

Non-Drug 

^ 

$3,126  13 

Non-Drug 

$3,558.23 

Non-Dnjg 

$4,920  85 

Non-Drug 

$6.724  41 

Non-Drug 

$6,665  20 

Non-Drug 

$6,598  19 

Non-Drug 

— 

$2.956  06 

Non-Onjg 

$4,262  05 

Non-Drug 

$4,246  69 

Non-Drug 

$6,023  84 

Non-Drug 

$6,549  06 

Non-Drug 

$1.532  77 

Non-Drug 

$509.13 

Non-Drug 

$1,94506 

Non-Drug 

$620  38 

Non-Drug 

$495  57 

Non-Drug 

$675  18 

Non-Drug 

$1.638  01 

Non-Drug 

**■ 

$2,230.77 

Non-Drug 

$1,861  50 

Non-Drug 

$1.838  29 

Non-Drug 

$2.21503 

Non-Drug 

$2.174  08 

Non-Drug 

_ 

$2.32281 

Non-Drug 

5 

$2.496  89 

Non-Drug 

$2,597  27 

Non-Drug 

$3.03803 

Non-Drug 

$3,298  08 

Non-Drug 

$3,096  63 

Non-Drug 

$5.21050 

Non-Drug 

$5.757  62 

Non-Drug 

$2.662  09 

Non-Dojg 

$2,063.83 

NofvDrug 

$3,157  55 

Non-Drug 

$1.940  09 

Non-Drug 

$1.734  20 

Non-Dnig 

$fi?3  95 

Non-Drug 

$331  18 

Non-Drug 

$326  99 

Non-0»ug 

$437  09 

Non-Dnjg 

$438  44 

Non-Oug 

$585  95 

Non-Dmg 

$593  80 

Non-Onig 

$378  82 

Non-Drug 

$549  48 

Non-Drug 

NOTE.  See  end  of  table  for  notes  r«9«dinQStaluiAJ«agelndic»tor» 
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HCPCS 
Code 


L5631 
L5632 
L5634 
L5636 

L5637 

L5638 

L563S 

L5640 

L5642 

L5643 

L5644 

L5645 

l5646 

L5647 

L5648 

L5649 

l5650 

L5651 

L5652 

L5653 

L5664 

L5655 

L5656 

L5658 

L5661 

L5665 

L5656 

15663 

L557C 

L5671 

L5672 

L5674 

L5675 

L5676 

L5677 

L5678 

L568C 

L5682 

L5664 

15685 

L5688 

L569C 

L5692 

L5594 

L5695 

L5696 

L5697 

L5698 

L5699 

L57CC 

L5702 
L5704 
l57c; 
L5706 
L5707 
L6710 
L57n 
L57-2 
.6.'"-l 
L57'5 
u5718 
L5722 
.5'2-l 
L572fi 
L5723 
15^90 
L578" 
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Modifier 


HCPCS  Code  Description 


Ak/knee  disarlic  acrylic  soc 
Svmes  tvDe  ptD  bnm  design  s 
Symes  tvoe  poslef  openinq  so 
Symes  type  medial  ODeninq  so 
Below  knee  total  contact 
Betow  knee  leat^er  socket 
Below  knee  *yood  socket 
Knee  disarticulat  leather  so 
ADove  knee  leather  socket 
Hid  flex  'nner  socket  e»t  fr 
Above  knee  wood  socket 
Bk  flex  inner  socket  ext  fra 
Below  knee  air  cushion  socke 
Below  knee  suction  socket 
ADove  knee  air  cushion  socke 
Isch  containmtynarrow  mi  so 
Tot  contact  ak/knee  disart  s 
Ak  flex  inner  socket  ext  fra 
Suction  SUSP  ak/knee  disart 
Knee  disart  expand  wall  sock 
Socket  insert  symes 
Socket  insert  below  knee 
Socket  insert  knee  articulat 
Socket  insert  above  knee 
Multi-durometer  symes 
Malti-durometer  oeiow  Knee 
Below  knee  cuff  suspension 
Socket  insert  w'o  Iock  lower 
Bk  molded  supracondyiar  susd 
BK.'AK  kxkinq  mechanism 
Bk  removable  medial  brim  sus 
Bk  susoensior^  sleeve 
Bk  heavy  dur^  sjsp  sieeve 
Bk  knee  lomts  Sing't  ax'S  s 
Bk  knee  icmts  Ddvcctnc  c 
Bk  loirt  covers  cai- 
Bk  tniqh  lacer  nor  rvoided 
Bk  th.qn  lacer  cjiulischia  n- 
Bk  fork  siras 
Bk  pack  ;'-ec« 
Bk  wa:sl  belt  /<ecDi"a 
Bk  wa^st  t>elt  padrtea  ar^d    n 
Ak  teiv'C  contrci  De't  iignt 
An  oe-vic  cor!-oi  b^ll  p^d.'l 
-k  sieeve  susd  neoDrere'eaua 
Ak, kiee  disartic  pe'vc  o.n 
Ak/'«"ee  disa^'Tic  pe'v  c  band 
Akkree  disa'tic  si'es  jn  ba 
S^^OuiOer  harness 
Replace  socne!  beio*  «nee 
'^epiace  socnel  above  K^ee 
Replace  so;ne!  r-  p 
Custom  shape  cover  Br<, 
Custom  shape  ccvei  AX 
C  jstom  shape  cvr  ic^ee  dsart 
C_s!im  shape  cv  "^ip  disa^i 
><ie  shin  exo  sng  a«i  mnl  ioc 
Knee-shin  exo  mni  lock  ultra 
Kiee  shiR  exo  'rict  swq  &  st 
■'■lee-shin  exc  variable  fncl 
Kiee  shin  exo  rr«ch  stance  ph 
<nee  shin  exo  frcl  swq  4  stj 
Knee-shin  pneum  swq  fret  exo 
■<"ee  shin  exo  'luid  swing  ph 
Knee-shm  exi  nts  'la  sjvq  e 
Kr^ee-shin  1u:2  swq  &  stance 
K^ee-shin  pieurr,.'hyara  pneum 
LOwer  limb  D'os  vacuum  pump 


Status/ 

Usage 

Indicator 


Cfiarge 


$537  21 
$259  14 
$361  08 
$296  92 
$341  16 
$598  82 
$1  425  47 
$797  85 
$771  97 
$1  992  52 
$■^34  28 
$1  004  29 
$678  62 
$1  001  12 
$822  52 
$2.44523 
$600  80 
$1,529  34 
$532  79 
$723  01 
$396  86 
$310  35 
$448  08 
$438  49 
$757  60 
$631  87 
$83  81 
$11954 
$518  31 
$61281 
$353  27 
$76  79 
$102  99 
$436  89 
5607  15 
$48  88 
$361  33 
S779  56 
$58  59 
$61  99 
$73  52 
$115  93 
$156  31 
$212  29 
$191  15 
$216  45 
$96  66 
$123  38 
$216  10 
S3  532  55 
$4,394  46 
55  624  99 
$650  79 
$1,174  99 
Si  152  09 
Si, 576  41 
$433  ,16 
$645  06 
$526  16 
$509  73 
$914  32 
$1  '51  60 
Si  141  06 
$1  931  25 
$2,231   10 
$3  064  79 
$1  456  36 
$4  648  50 


GAAP 
Cateogory 


Non-Drug 

Non-Drug 

NorvDrug 

Non-Dr'jg 

Non-Drug 

Non-Drug 

Non-Drug 

NonTDruq 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

NorvDrug 

Non-Drug 

Non-Drug 

N  on- Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

N  on- Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non  Drug 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Drug 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 


\ 


NCTE     See  er'd  ;'  ^ac  e  fc  ";>-s  ■egard,r'g  i:aii,i.  Jsd,je    ^a  :dUs 
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HCPCS 
Code 


L5785 
L5790 
L5795 
L5810 

Lsair 

L5812 

15814 

L5816 

L5818 

L5822 

L5824 

L5626 

L5828 

L5830 

L5840 

L5845 

L5846 

L5847 

L5848 

L5850 

L5855 

L5910 

L5920 

L5925 

L5930 

L5940 

L5950 

L5960 

L5962 

L5964 

L5966 

L5968 

L5970 

L5972 

L5974 

L5975 

L5976 

L5978 

L5979 

L5980 

L5981 

L5982 

L5984 

L5985 

L5986 

L5987 

L5988 

L5989 

L5990 

L5999 

L6000 

L6010 

L6020 

L6025 

L$050 

L6055 

L6100 

L6110 

L6120 

L6130 

L6200 

L6205 

L6250 

L6300 

L6310 

L6320 

L6350 

L6360 


Modifier 


HCPCS  Code  Description 


Exoskaletal  bk  ultralt  mater 
Exoskeletal  ak  ultra-ligt)t  m 
Exoskel  tiip  ultra-light  mate 
Endoskel  knee-stiin  mnl  lock 
Endo  knee-thin  mnl  Ick  ultra 
Endo  knee-shin  fret  swg  &  st 
Endo  knee-shin  hydral  swg  ph 
Endo  knee-shin  polvc  mch  sta 
Endo  knee-shin  fret  swg  &  st 
Endo  knee-shin  poeum  swg  frc 
Endo  knee-shin  fluid  swing  p 
Miniature  knee  joint 
Endo  knee-shin  fluid  swg/sta 
Endo  knee-shin  pneum/swq  pha 
Multi-axial  knee/shin  system 
Knee-shin  sys  stance  flexion 
Knee-shin  svs  microprocessor 
MKTOprocessor  cntrl  feature 
Knee-shin  sys  hydraul  stance 
Endo  ak/hip  knee  extens  assi 
Mech  hip  extension  assist 
Endo  betow  knee  alignat>le  sy 
Endo  ak/hip  alignabie  system 
At>ove  knee  manual  k>ck 
High  activity  knee  frame 
Endo  bk  ultra-light  material 
Endo  ak  ultra-light  material 
Endo  hip  ultra-light  materia 
Bekjw  knee  flex  cover  system 
Above  knee  flex  cover  system 
Hip  flexible  cover  system 
Muttiaxial  ankle  w  dorsiflex 
Foot  external  keel  sach  foot 
Rexibte  keel  foot 
Foot  single  axis  ankle/foot 
Combo  ankle/foot  prosthesis 
Energy  storing  foot 
Ft  prosth  muttiaxial  ankl/ft 
Multi-axial  ankle/ft  prosth 
Flex  foot  system 
Flex-walk  sys  low  ext  prosth 
Exoskeletal  axial  rotation  u 
Endoskeietal  axial  rotation 
Lwr  ext  dynamic  prosth  pylon 
Multi-axial  rotation  unit 
Shank  ft  w  vert  k>ad  pyton 
Vertical  shock  reducing  pyk> 
Pyfon  w  elctmc  force  sensor 
User  adiustable  heel  height 

Par  Itand  robin-aids  thum  rem 
Hand  robin-aids  little/ring 
Part  hand  robin-aids  no  fing 
Part  hand  disart  myoelectric 
Wrst  MLd  sck  flx  hng  tri  pad 
Wrst  mow  sock  w/exp  interfa 
Elb  mow  sock  flex  hinge  pad 
Elbow  moU  sock  suspension  t 
Elbow  mold  doub  spit  soc  ste 
Elbow  stump  activated  lock  h 
Elbow  mow  outsW  k>ck  hinge 
Elbow  molded  w/  expand  Inter 
Elbow  inter  toe  elbow  forarm 
Shider  disart  int  k>ck  elbow 
StKXiWer  passive  restor  comp 
ShouWer  passive  restor  cap 
Thoracic  intern  lock  elbow 
Ttwracic  passive  restor  comp 


Status/ 

Usage 

Indicator 


Charge 


NOTE    See  end  of  table  (or  notes  regarding  StatusA^sage  Indicators. 


GAAF 
Cateogory 


$64166 
$901  54 
$1,363  60 
$599  08 
$914.94 
$701 .25 
$4.31218 
$1,072  75 
$1,21591 
$2.183  33 
$1,962.71 
$3.64333 
$3.64380 
$2,436  88 
$4,380.49 
$2,062.91 
$6.36078 
$18.094  38 
$1 .223  54 
$150.61 
_      $367  14 
$43663 
$656  04 
$402  54 
$3.93012 
$618.29 
$97838 
$1,220  74 
$73057 
$1,184  90 
$1.51950 
$4,21860 
$237  29 
$42394 
$271  81 
$507  47 
$694  39 
$344  99 
$2,937  45 
$4,795  18 
$3.717  06 
$71796 
$706  97 
$297  55 
$790  35 
$8.385  66 
$2.30327 
$3.59071 
$2.08847 

$1.695  81 
$1,891  13 
$1.760  80 
$9,332.24 
$2,439  61 
$3.414  06 
$2,472  17 
$2.62428 
$3.064  05 
$3,337  36 
$3.518  93 
$4,709  00 
$3,463  25 
$4,818.52 
$3.91825 
$2,191  19 
$5,067.74 
$4,114.42 


Non-Drug 

Non-Drug 

Non-Drug 

Non-DruQ 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

NorvDrug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Nor»-Drug, 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Dnjg 
Non-DruQ 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Dnjg 
Non-Orug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Orug 
Non-Drug 
Non-Drug 
Non-Drug 
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HCPCS 
Code 


L6370 

L5380 

16382 

L6384 

L6386 

L5388 

L64C0 

L6450 

L6500 

L6550 

L6570 

L6580 

L6582 

15584 

L6586 

L6588 

L659C 

L560C 

L6605 

16610 

L6615 

l6616 

L562C 

L5623 

16625 

.6628 

L6529 

L6630 

L5632 

L6635 

L663-' 

L6638 

L664C 

L6641 

^6642 

l6645 

L6546 

L664  7 

15648 

L6650 

l5655 

l6560 

L6665 

l5670 

L6672 

L6675 

L6676 

L6680 

L6682 

L6684 

16686 

L568^ 

.5688 

L5689 

L5690 

L6691 

L5692 

L6693 

L5700 

16705 

L6710 

L6715 

L6720 

L6725 

.6730 

L5735 

.5740 

L6745 
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Modifier 


HCPCS  Code  Oescriplion 


Thoracic  passive  reslor  cap 
PostoD  dsa  cast  clxi  wrsl/elb 
Postop  dsq  cast  ctiq  elb  dis-' 
Postoc  dsg  cast  c^g  shlder't 
Postop  ea  cast  chq  &  realtqn 
Postop  apphcat  nqid  dsq  on 
Below  eltxjw  prostli  tiss  shaj 
E(b  disart  prosth  tiss  shap 
Above  elbow  prosth  tiss  shap 
Shldr  disar  prosth  tiss  shap 
Scap  fhorac  Ofosth  tiss  shap 
VVnst/eitKJw  bowden  cable  moi 
Wrist/elbow  bowden  cW  dn  f 
Elbow  fair  lead  cable  nx)tded 
Elbow  (air  lead  cable  O'r  fo 
Shdr  fair  lead  cable  molded 
Shdr  fair  lead  cable  direct 
Poivcentnc  hirqe  pair 
Sinqte  pivol  hinqe  Pdif 
Flexible  metal  hmge  par 
Disconnect  locKinq  wnst  uni 
Disconnect  insert  iocKinq  at 
Flexion-friction  wMSt  unit 
Sonnq-ass  ^oi  wrst  w  lafch 
RotatKXi  wrst  w'  caD'e  lock 
QuiCk  discofin  hook  aOapter  o 
Larnination  collar  w  couplin 
Stainless  stee^  any  wns' 
Latex  suspension  sleeve  each 
Lift  assist  *or  elbow 
Nudqe  controi  elbow  locK 
Elec  locK  or  "lanuai  pw  elbow 
Shoulder  abduction  kdip!  pa 
Txcu'Sior  amplifief  pulley  t 
Excursion  amplifier  lever  ty 
Shouider  fiexion-abduction  i 
Muitipo  ocKinq  shoulder  ml 
Shoulder  lock  actuator 
Exi  pwrd  shlder   ock/uniock 
Shoulde'  universal  ioi."l 
Standard  control  cdb'e  exfa 
Meavv  dutv  control  caDie 
Teflor^  or  equal  cable  i^^inq 
f-iook  tc  hand  caWe  ddapte' 
Harness  chestshider  saadie 
Harness  'iqure  of  8  s-nq  con 
"amess  fiqure  o'  8  dua  con 
Test  sock  wnst  disarl'bel  e 
Test  sock  eibw  disart abo/e 
Test  socket  shidr  disart  the 
Suction  socket 

Frame  typ  socket  be'  eit50w  w 
Frarr^  typ  sock  aoove  eib/dis 
Frarne  tyo  socket  shoulder  di 
Frame  typ  sock   nterscap-'ho 
RemovaDle  insert  each 
Silicone  qel  insert  or  equa^ 
.ockipqelbow  forearm  cntrpai 
Terrnmal  devce  model  #3 
Terminal  device  model  #5 
Terminal  oevice  model  tSx 
Terminal  device  model  wSxa 
"^erminai  device  model  1*6 
Terminal  device  model  »^ 
Terminal  device  model  «7io 
■^orminal  device  model  #8 
Terminal  device  model  «8x 
'erm.nal  device  model  »98x 


Status/ 

Usage 

Indicatof 


Charge 


$2,610  87 

$1.463  36 

$1,893  81 

$2,448  72 

$487  98 

$537  53 

$2,987  80 

$3,981  43 

$3,984  72 

$4,932  67 

$5  666  96 

$2,001  27 

$1,757  84 

$2,631  36 

$2.418  51 

$3,647  17 

$3,392  33 

$219  39 

$216  68 

$195  07 

$203  41 

$77  88 

$359  82 

$800  49 

$657  70 

$588  89 

$171  80 

$251  62 

$78  01 

$206  19 

$443  17 

$2,892  11 

$329  72 

$188  09 

$253  84 

$380  69 

$3  656  79 

$572  62 

$3.772  57 

$405  77 

$89  71 

$108  94 

$56  20 

$58  39 

$197  53 

$141  57 

$142  94 

$270  64 

$298  98 

$418  92 

$733  92 

$716  26 

$654  94 

$842  62 

$860  62 

$414  51 

$693  36 

$3,288  08 

$640  60 

$361  55 

$414  44 

$411  43 

$1  076  22 

$502  89 

$797  30 

$352  99 

$470  91 

$427  87 


GAAF 
Cateogory 


Non-Drug 

Nofi-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

N  on -Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Doiq 

Non-Drug 

Non-Drug 

Non-Dnjg 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Druq 

Non-Drug 

Non-Druq 

Non-Drug 

Non-Druq 

Non-Drug 

Non-Drug 

Non  Drug 

Non-Druq 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Druq 

Non-Druq 

Non-Drug 

Non-Drug 

Non-Drug 

NorvDrug 

Non-Drug 

Non-Drug 

Non-Druq 

Non-Druq 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non- Drug 

Non  Drug 


NOTE    See  end  of  lao-e  for  "ce^  reqar'ji-'g  Status/Usage  indicators. 


57228 


Federal  Register  Vol.  B8,  NO,    I'll /Thur.sdav,  October  2.  2003 /Notices 


Federal  legfater/Vol.  68,  No.  191  / Thursday,  October  2.  2003 /Notices 


57227 


HCPCS 
Code 


L6750 
L6755 
L6765 
L6770 
L6775 
L6780 
L6790 
L6795 
L6800 

Lseos 

L6806 

L6807 

L6808 

L6809 

L6810 

L6B25 

L6830 

L6835 

L6840 

L6845 

L6850 

L6855 

L6860 

L6865 

L6867 

L6868 

L6870 

L6872 

L6873 

L6875 

L6e80 

L6881 

L6882 

L6890 

L6895 

L6900 

L6905 

L6910 

L6915 

L6920 

L6925 

L6930 

L6935 

L6940 

L6945 

L6950 

L6955 

L6960 

L6965 

L6970 

L6975 

L7010 

L7015 

L7020 

L7025 

L7030 

L7035 

L7040 

L7045 

L7170 

L7180 

L7185 

L7186 

L7190 

L7191 

L7260 

L7261 

L7266 


TABLE  K.  —  DURABLE  MEDICAL  EQUIPMENT.  SUPPUES.  VISION  AND 
HEARING  HARDWARE  NATIONWIDE  CHARGES  BY  HCPCS  CODE 

PAGE  46  OF  54 


Modifier 


HCPCS  Code  Descnpten 


Termina)  device  model  «10p 
Terminal  device  model  tlOx 
Tenninai  device  model  #1 2p 
Temtinal  device  model  •99x 
Temiinal  device  modelfSSS 
Temwnal  device  model  #ss555 
Hooks-accu  hook  or  equal 
Hoofcs-2  load  or  equal 
Hooks-apd  vc  or  equal 
Modifier  wrist  flexion  unit 
Trs  grip  vc  or  equal 
Term  device  grip1/2  or  equal 
Term  device  intent  or  child 
Tn  super  sport  passive 
Pincher  tool  otto  lx)ck  or  eq 
Hands  dorrance  vc 
Hand  apfl  vc 
Hand  sierra  vo 
Hand  backer  imperial 
Hand  becker  kx:k  grip 
Term  dvc-hand  becker  plylite 
Hand  rot)in-aids  vo 
Hand  robin-aids  vo  soft 
Hand  passive  hand 
Hand  detroit  Infant  hand 
Passive  inf  hand  steeper/hos 
Hand  chltd  mitt 
Hand  nvu  child  hand 
Hand  mech  inf  steeper  or  equ 
Hand  bock  vc 
Hand  t>ock  vo 

Autograsp  feature  ul  temi  dv 
Microprocessor  control  uplmb 
Production  qtove 
Custom  glove 

Hand  restorat  thumb/1  finger 
Hand  restoration  multiple  fi 
Hand  restoration  no  fingers 
Hand  restoration  replacmni  q 
Wrist  disarticul  switch  Ctrl 
Wrist  disart  myoeiectronic  c 
Below  elbow  switch  control 
Below  elbow  myoelectronid  ct 
Elbow  disarticulation  switch 
Etoow  disart  myoeiectronic  c 
Atxive  elbow  switch  control 
At>ove  elbow  myoeiectronic  ct 
Shidr  disartic  switch  contro 
Shidr  disartic  myoeiectronic 
Interscapular-thor  switch  ct 
Interscap-thor  myoeiectronic 
Hand  otto  back  steeper/eq  sw 
Hand  sys  teknik  village  swit 
Electronic  greifer  switch  ct 
Electron  hand  myoeiectronic 
Hand  sys  teknik  vill  myoelec 
Electron  greifer  myoelecfro 
Prehensile  actuator  hosmer  s 
Electron  hook  child  michiqan 
Electronic  elbow  hosmer  swit 
Electronic  elbow  Utah  myoele 
Electron  elbow  adolescent  sw 
Electron  ell>ow  chiW  switch 
Elt)ow  adolescent  myoelectron 
Elbow  child  myoeiectronic  ct 
Electron  wrist  rotator  otto 
Electron  wrist  rotator  utah 
Servo  control  steeper  or  equ 


Status/ 

GAAF 

Usage 
Indicator 

Charge 

Cateogory 

$422  53 

Non-Drug 

142122 

Non-Orug 

$44165 

Non-Drug 

$424  50 

Nor>-Druq 

$509  48 

Non-Drug 

$547  02 

Non-Onig 

$55349 

Non-Onjg 

$1,577.15 

Non-Drug 

$1,284.80 

Non-Drug 

$408  05 

Non-Druq 

$1.858  00 

Non-Drug 

$1,681.54 

Non-Druq 

$1,430.72 

Non-Druq 

$44820 

Non-Drug 

$21820 

Non-Drug 

$1.308  93 

Non-Drug 

$1,729.02 

Nor>-Drug 

$1,501  61 

Non-Drug 

$1.032  46 

Non-Druq 

$955  92 

Non-Drug 

$86243 

Non-Drug 

$1,106.48 

Non-Drug 

$830.67 

Non-Drug 

$389  02 

Non-OruQ 

$1.216  42 

Non-Drug 

$279  56 

Non-Drug 

$277  19 

Non-Drug 

$1  191  78 

Non-Drug 

$574  24 

Non-Druq 

$977  40 

Non-Drug 

$621  73 

Non-Drug 

$4,750  41 

Non-Druq 

$3.594  92 

Non-Druq 

$199  23 

Non-Druq 

$692  26 

Non-Druq 

$1  932  61 

Non-Drug 

$1,877  57 

Non-Drug 

$1  828  23 

Non-Druq 

$780  37 

Non-Druq 

S8.659  29 

Non-Dajg 

$10.002  46 

Non-Drug 

$8.713  21 

Non-Druq 

$10.19037 

Non-Druq 

$11  395  16 

Non-Drug 

$13.262  69 

Non-Drug 

$12  957  01 

Non-Drug 

$15  524  75 

Non-Druq 

$15,658  18 

Non-Drug 

$18,428  81 

Non-Druq 

$18,965  96 

Non-Druq 

$20,784  04 

Non-Druq 

$4,723  06 

Non-Drug 

$7  526  04 

Non-Drug 

$4,398  09 

Non-Druq 

$4,43865 

Non-Drug 

$6,806  00 

Non-Druq 

$4,546  53 

Non-Drug 

$3,637.60 

Non-Druq 

$2  070  54 

Non-Druq 

$7  603  74 

Non-Druq 

$42  523  31 

Non-Druq 

$7,700  25 

Non-Druq 

$11  488  73 

Non-Druq 

S9.806  70 

Non-Druq 

$12006  64 

Non-Drug 

S2  528  73 

Non-Druq 

$4  632  14 

Non-Drug 

$1,254,66 

Non-Druq 

NOTE    See  end  of  table  for  notes  regarding  Status/Usage  Indicators 
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HC^CS 

CocJe 


172^2 
L72'4 
L  7  36^0 
L"362 
L"'364 
L7366 
L7367 
L'368 
L^500 
L7510 
L''520 
l7900 
l8CO0 
LSOC- 

.BC'Z 
^6C'  b 
1.8020 
..8030 

Lso-j; 

L9C.4: 
.8CJ' 
L6C-i' 
L60-J- 
LSO-i: 
L804: 

LSO-i: 

L8043 
L8043 
L804  3 
L8C44 
L8044 
L8C44 
L304e 
L8045 
L8045 
L8046 
L8046 
L8046 
L&04-' 
L804' 
L8047 
L8100 
L8110 
L8120 
L8130 
L8140 
L8150 
L8160 
L8170 
L8180 
L8190 
L8195 
L8200 
L8210 
L8220 
L8230 
L8239 
18300 
18310 
L8320 
L8330 
L8400 
L8410 
..>:•'■ 

_S4'  ' 
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'.ic^:!'' 


-N 


KM 
KN 

K.  M 

KN 

KM 

KN 


HCPCS  CoGe  C>esci^ption 


^'oport'Oiai  cti  12  i/oit  ^!a 
S  t  volt  bat  otic  bocK  eq  ea 
Batte'N'  :hrqr  s,<  volt  otto 
Tive  ve  vo-"  batte'v  utat'ecu 
Barte'^  z'^'jr  12  voit  jtah;e 
Rep-acemri  ihiu-^  lorbalter 
L  't^'^"^  cr  bare'v  carQe' 
^'C5tt"iet,c  avc  repair  ^our'v 
P'os!^etic  ae.  ce   epa^  -ep 
^epa.'  crost"ieSiS  pf  '5  mm 
<acjuT>  e'sctic^  syster^ 
Vastectomy  tra 
Breast  prostnes  s  b.  a  4  'a"- 
5'sl  C'stn  bra  i,  C'la'  '■„."-. 
►."as'e-:''. r^y  siefr ^e 
trt  breastpfcstres.s  qar.Tient 
Mastectomy  torrr 
3'east  prostt^esis  si'^cone/e 
Cus'CTi  breast  prosthesis 
Nasd   cr.vs'besiS 


Na^j; 

r;-'s"ieS'S 

Sasa 

C' -■bt'^ess 

V    }«3 

"■ai  orcs'"'ie5  s 

M  ^'a 

a  c   ^-""s  s 

V  ya. 

a    r   .  ••-  -eiiS 

_■•:  'a  ;':s''  es  s 
-CDS'  'a.  :i   :•    b"-''  ^ 
Jppe'  'a;. a  :  r.  s--t.- ,  s 
Upper  facial  proitriesis 
^emi  facial  prosthesis 
•^emi-faciai  proitbesis 
Hemi  facial  prostf^es.s 
Auricular  prosthesis 
Auricular  prosthesis 
Auficular  prosttiesis 
Partial  facial  prosthesis 
Partial  laoai  prosthesis 
Partial  facial  Ofostfiesis 
Nasal  septal  prosthesis 
Nasal  septal  prosthesis 
Nasal  septal  prosthesis 
Compression  stocking  BK 18-30 
Compressior  stocking  BK30-40 
ConnpressiO"  stocking  BK40-50 
Gc  stocking  thighlngth  18-30 
Gc  stocking  thighlngth  30-40 
Gc  stocking  thighlngth  40-50 
Gc  slocking  full  Inqth  18-30 
Gc  stocking  full  Inglh  30-40 
Gc  stocking  full  Inqth  40-50 
Gc  stocking  waistlngth  18-30 
Gc  stocking  waistlngth  30-40 
Gc  stocking  waistlngth  40-50 
Gc  stocking  custom  rnade 
Gc  stocking  lympheclema 
Gc  stocking  garter  belt 

Truss  single  w/  standard  pad 
Truss  double  w-  standard  pad 
Truss  addition  to  std  pad  wa 
Truss  add  to  std  pad  scrotal 
Sheath  below  knee 
Sheath  above  knee 
Sheath  upper  limb 
Pros  sheath/sock  w  gel  cushn 


Status- 
Usage 
Iridicator 


Charge 


GAAP 
Cateogory 


$2  594  82 

Non-Drug 

$7  447  51 

Non-Drug 

S265  32 

Non-Drug 

$292  GO 

Non-Drug 

$483  93 

Non-Drug 

$664  08 

Non-Drug 

$420  53 

Non-Drug 

$555  58 

Non-Drug 

$100  40 

Non-Drug 

$28  32 

Non-Drug 

$32  52 

Non-Drug 

$592  57 

Non-Drug 

$45  19 

Non-Drug 

$133  04 

Non-Drug 

$174  03 

Non-Drug 

$63  10 

Non-Drug 

$65  34 

Non-Drug 

$234  43 

Non-Drug 

$375  80 

Non-Drug 

$4  253  3:^ 

Non-Druq 

$2  719  08 

Non-Drug 

51  124  49 

Non-Drug 

$2  664  05 

Non-Drug 

$3  234  63 

Non  Druq 

$1  362  62 

Non-Druq 

$3  459  3/ 

Non-Drug 

S3  694  95 

Non-Drug 

$1  535  39 

Non-Druq 

$3  891  23 

Non-Drug 

54  142  57 

Non-Druq 

$1  723  86 

Non-DruQ 

$4  362  46 

Noii-DruQ 

$4  55C  20 

Non-Druq 

$1  912  33 

Non-Druq 

$4  833  63 

Non-Drue 

$3  008  31 

Non-Druq 

$1  246  28 

Non  Drug 

$3  -68  5' 

Non-Drug 

S2  948  92 

Non-Druq 

SI  221  27 

Non-Druq 

S3  105  98 

Non-Druq 

St  494  ■:• 

Non-Druq 

$5ce  74 

Non-Druq 

$1  5^4  56 

Non-D'ug 

S28  36 

Non-Drug 

$28  88 

Non-Druq 

S29  87 

Ncn-Drjg 

$42  76 

Non-Dfuq 

$42  76 

Non-DiuQ 

$3  7  80 

Non-Druq 

$47  72 

Non-Druq 

$47  72 

Non-Druq 

$47  1-2 

Non-Druq 

$182  61 

Non  Druq 

$159  38 

Non-Druq 

$182  61 

Non-Drug 

$92  85 

Non-Druq 

$29  87 

Non-Drug 

%<:■  86 

Non-Druq 

$100  36 

Non-Drug 

$15667 

Non-Uruq 

564  73 

Non-Druq 

$60  02 

Non-Druq 

$21  24 

Non-Drug 

$26  98 

Non-Diuq 

$27  81 

Non-Druq 

$80  97 

Non-Druq 

NOTE    See  end  of  taoie  tor  notes  regaroing  SiatusyUsage  Indicators 
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HCPCS 

M<xMier 

HCPCS  Code  Descnpttc 

Code 

L8420 

Prosthetic  sock  multi  ply  BK 

Le430 

Prosthetic  sock  multi  piv  AK 

L8436 

Pros  sock  multi  ply  upper  Im 

L8440 

Shrinker  below  knee 

L8460 

Shrinker  at>ove  knee 

L8465 

Shrinker  upper  limb 

L8470 

Pros  sock  single  ply  BK 

La480 

Pros  sock  single  ply  AK 

L8485 

Pros  sock  single  ply  upper  1 

L8490 

Air  seal  suction  reten  systm 

L8499 

L8500 

Artificial  larynx 

L6501 

Tracheostomy  speaking  valve 

L8505 

Artificial  larynx,  accessory 

L8607 

Trach-esoph  voice  pros  pt  in 

L8509 

Trach-esoph  voice  pros  md  in 

L8510 

Voice  amplifier 

L8600 

Implant  breast  sillcone/eg 

L8603 

CoHagen  imp  urinary  2  5  ml 

LB606 

Syntfietic  impint  unnary  1  ml 

L8610 

Ocular  implant 

L8612 

Agueous  shunt  prosthesis 

L8613 

Ossicular  irTU>lant 

-      L8614 

Cochlear  device/system 

L8619 

Replace  cochlear  processor 

L8630 

Metacarpophalangeal  implant 

L8641 

Metatarsal  joint  implant 

L8642 

Hallux  implant 

L8658 

Interphalangeal  joint  impint 

L8670 

Vascular  graft,  synthetic 

L8699 

Q0081 

Infusion  ther  other  than  che 

Q0083 

Chemo  by  other  than  infusion 

Q0084 

Chemotherapy  by  infusion 

Q0085 

Chemo  by  both  infusion  and  o 

Q0086 

Physical  ttierapy  evaluatwn/ 

Q0136 

Non  esrd  epoetin  alpha  ini 

Q0144 

Azithromycin  dihydrate,  oral 

Q0163 

Diphenhydramine  HCI  50mg 

Q0164 

Prochlorperazine  maleafe  5mg 

Q0165 

Prochtorperazine  maleatelOmg 

Q0166 

Granlsetron  HC1 1  mg  oral 

Q0167 

Dronabinol  2.5rTK)  oral 

Q0168 

Dronabinol  5mg  oral 

Q0169 

Promethazine  HC1 12  5mg  oral 

Q0170 

Promethazine  HCI  25  mg  oral 

CX)171 

Chlorpromazine  HCI  10mg  oral 

Q0172 

Chtorpromazine  HCI  25mg  oral 

Q0173 

Trimethobenzamlde  HCI  250mg 

Q0174 

Thielhylperazine  maleatelOmg 

Q0175 

Perphenazine  4mg  oral 

Q0176 

Perphenazine  8mg  oral 

Q0177 

Hydroxyzine  pamoate  25mg 

Q0178 

Hydroxyzine  pamoate  50mg 

Q0179 

Ondansetron  HCI  8mg  oral 

Q0180 

Dolasetron  ntesylate  oral 

Q0181 

Unspecified  oral  anti-emetic 

Q0183 

Nonmetebollc  active  tissue 

00137 

Factor  viia  recombinant 

Q1001 

Ntiol  category  1 

01 002 

Ntiol  category  2 

O2001 

Oral  cabergoline  0  5  mg 

Q2002 

Elliotts  b  solution  per  ml 

Q2003 

Aprotinin,  10.000  kiu 

O2004 

Bladder  cak:ull  img  sol 

Q2005 

Corticorelin  ovine  triflutat 

Q2006 

Dipoxin  immune  fab  (ovine) 

Q2007 

Ethanolamine  oleate  100  mq 

Status/ 

Usage 

Indicator 


Charge 


$25  52 
$28  62 
$27  33 
$51  32 
$79  95 
$59  34 
$10  79 
$13  70 
$1591 
$15631 

$824  59 

$142  39 

$26  35 

$46  50 

$116.24 

$25491 

$778  33 

$660  89 

$330  99 

$727  34 

$756  94 

$299  79 

$22,606  58 

$9,683  53 

$40371 

$420  83 

$334  69 

$362  41 

$61747 

$99  11 
$189  77 
$322  96 
$404  96 
$75  05 
$27  94 
$29  55 
$1  46 
$0  73 
$1  46 
$90  58 
$7  29 
$16  77 
$0  73 
$0  25 
$0  73 
$0  73 
$0  73 
$1  46 
$146 
$1  46 
$0  25 
$0  73 
$11347 
$143  30 
$0  29 
$2840 
$2,651  05 
$70  64 
$70  64 
$58  39 
$31  15 
$3  36 
$50  38 
$611  39 
$911  93 
$103  04 


GAAF 
Cateogory 


Non-Drug 
Non-Dnjg 
Non-Drug 
Non-Drug 
Non -Drug 
Non- Drug 
Non- Drug 
Non-Ofug 
Non -Drug 
Non-Drug 

Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non- Drug 
Non-Drug 
Non-Drug 
Non-Dnjg 
Non-Drug 
Non -Drug 
Non-Drug 
NofvDrug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 
Non-Drug 

Non-Drug 
Drug 
Drug 
Drug 

Non-Drug 
Drug 
Drug 
Drug 
Drug  , 
Drug 
Drug 
Drug 
Drug 
Drug 
Dnjg 
Drug 
Drug 
Drug 
Drug 
Drug 
Drug 
Drug 
Drug 
Drug 
Drug 
Drug 

Non -Drug 
Drug 

Non-Drug 

Non-Drug 
Drug 
Drug 
Drug 
Drug 
Drug 
Drug 
Drug 


NOTE    See  end  Of  tatile  for  notes  regarding  Status/Usage  Indicators. 
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HCPCS 
Code 

Mco'-e- 

HCPCS  CoOe  Oesjrip'on 

1 

Status- 
Usage 
Indicator 

Charge 

GAAF 
Cateogory 

Q20CS 

^csphe-/'-.^    50  r-; 

$34  38 

Drug 

G2010 

1     Giat.rame'  acetate  ^'  Jose 

$60  68 

DruQ 

Q2011 

r'ern:n    per  '  ^n^ 

a 

$35  76 

Drug 

Q20I2 

PeqaaeTase  oo«'"e  25  u 

$237  57 

Drug 

Q20M 

Sef^Ofei^r  acetate   C  5  mq 

$34  35 

Drug 

Q201''        1 

■^eniposide  50  txj 

a 

$435  21 

Drug 

Q20'8 

^roto'ltrcc"    75    J 

$163  15 

Druo 

02C'9 

Bas^/uifT^ab 

a 

J2  332  77 

Drug 

Q202 ' 

Lepirud;r 

$222  69 

Drug 

G2022        1 

vonvViiiebrandractrCmplxpefiU 

a 

$1  38 

Drug 

O3002 

GaiiMji-"  qa  67 

$60  28 

Non-Drug 

Q30O4 

Xenor  xe  133 

$58  61 

Non-Drug 

□  3005 

Technetium  tc99m  -nerliatide 

$261  21 

Non-Druq 

Q300a 

irdium  1  1 1  m  oertetreotide 

a 

$2  427  93 

N  on -Drug 

G3O09 

"echnetiunn  ;c99it.  ^xidronale 

$23  93 

Non-Drug 

Q30'C 

^ecnr.etiurr  tc99miabeledrbcs 

$18  88 

Non-Druq 

Q3014 

Teieheait^  faciiny  fee 

$45  34 

Non-Druq 

Q3021 

^ed  "lecxatitis  D  vacc-ne  ini 

a 

$79  57 

Drug 

Q3022 

t-iepatitis  b  vaccii-ie  adult  ds 

a 

$168  30 

Drug 

Q3023 

ruction  ►veoattis  Bvaccme 

a 

$506  05 

Drug 

G3025 

M  m  interferon  beta  i-a 

a 

$138  54 

Drug 

O40C1 

Cast  sjp  body  cast  piaster 

$305  13 

Non-Druq 

Q40C2 

Cast  SJP  body  cast  f  berqias 

$649  17 

Non-Drug 

04003 

Cast  sup  snouloe'  cast  pistr 

$165  07 

Non-Drug 

G4X4 

Cast  sue  srouider  cast  fbiq- 

$351  36 

Non-Dnjq 

Q4D0e 

Cast  SJP  'onq  arm  ao'jlt  pist 

$90  28 

Non-Druq 

O40i3e 

Cast  SuP  'ung  aim  adi.it  fb'g 

$192  94 

Non-Drug 

G40C' 

Cast  SJP  lonq  a'-n  ped  piste- 

$44  72 

Non-Druq 

Q40C8 

Cas'  SJP  :oriq  a"n  oed  fbrqis 

$95  72 

Non-Druq 

Q4009 

Cast  Sup  sr^t  arrn  acu't  pislr 

$69  20 

Non-Drug 

Q40 '  0 

Cast  sjp  s"t  arTi  adjit  fb'qi 

$149  43 

Non-Druq 

G4011 

Cast  sup  sr^t  am  pea  piaste- 

$34  52 

Non-Drug 

Q4012 

Cast  SJP  st~t  air-i  3e<3  fbrqias 

$73  96 

Non-Druq 

Q4013 

Cast  SJP  qajnilet  plaste' 

$65  12 

Non-Drug 

Q40'4 

Cast  sup  qauntlet  'be-qiass 

$140  59 

Non-Druq 

G40)5 

Cast  sjp  gauntlet  ped  pister 

$32  48 

Non-Druq 

04015 

Cast  sjp  qajnt'et  ped  'brqls 

$69  88 

Non-Druq 

O4017 

Cast  SjP  ma  arm  spi.nt  pIst 

$56  96 

Non-Druq 

040 16 

Cast  s^p  i^q  arm  spiin'  'biq 

S122  23 

Non-Drug 

O40''9 

Cast  3jP   •^q  arm  spint  ped  p 

$28  40 

Non-Druq 

G402C 

Cast  SJP  i-^g  arm  sp'nt  ped  f 

$61  04 

Non-Druq 

O402  ■ 

Cast  sup  st"!  arm  splint  pist 

$56  96 

Non-Druq 

O4022 

Cast  Sjp  snt  arm  spiint  'brq 

$122  23 

Non-Druq 

O4023 

v-ast  sup  snt  arm  spirit  ped  p 

$28  40 

Non-Druq 

G.1C24 

Cast  5uP  5"'!  arm  spint  oeJ  f 

$61  04 

Non-Druq 

04C25 

Cast  Swp  ^'C  spica  plaste' 

$256  18 

Non-Druq 

04026 

Cast  SUP  *•■  D  spica  f  berqias 

$545  82 

Non-Druq 

'O4027 

Cast  sup  tiiD  sp'ca  ped  pistr 

$12767 

Non-Drug 

04C2S 

Cast  s^p  n^c  sc'ca  ped  ftrqi 

$272  49 

Non-Druq 

O4029 

Cast  sue  ior-q  'eq  piaster 

$12563 

Non-Druq 

04030 

Cast  Sjp  ona  eq  fberqiass 

$268  41 

Non-Drug 

04C3' 

Cast  SjP  inq  ieq  ped  plaster 

$62  40 

Non-Druq 

Q4C32 

Cast  sup  nq  !eq  ped  "brqls 

s. 

$133  79 

Non-Druq 

O4033 

Cast  SuP  ng  eq  cyiinder  pi 

$107  27 

Non-Druq 

04C34 

Cast  sup  Inq  eq  cylinder  fb 

$228  30 

Non-Drug 

Q4035 

Cast  Sup  inqieq  cyindr  sea  p                 ^ 

$52  88 

Non-Druq 

O4036 

Cast  SUP  ingieq  cymdr  ped  f 

$113  39 

Non-Drug 

Q4037 

Cast  Sjp  snrt  ,eq  piaster 

$143  99 

Non-Drug 

Q4C38 

Cast  SjP  snrt  eQ  fiberglass 

$307  85 

Non-Druq 

Q4039 

Cast  SjP  %hn  eg  ped  pister 

$71  24 

Non-Drug 

Q4040 

Cast  sup  snn  leq  ped  ffarqls 

$153  51 

Non-Druq 

Q4041 

Cast  Sup  ioq  leq  spin:  pistr 

$82  12 

Non-Drug 

Q4042 

Cast  sup  inq  leq  spint  fbrqi 

$17527 

Non-Drug 

Q4043 

Cast  SJP  inq  ieq  spin'  ped  p 

$40  64 

Non-Drug 

Q4044 

Cast  Sup  inq  ieq  spmt  ped  f 

$87  56 

Non-Diuq 

O4045 

Cast  sup  sni  leg  spirt  pistr 

$52  88 

Non-Druq 

Q4046 

Cast  SUP  snt  'eq  spint  fbrqf 

$113  39 

Non-Druq 

04^347 

Cast  sup  sbt  leq  spmt  ped  p 

$25  68 

Non-Drug 

NOTfc    See  era 

0'  tacie  'or 

■vDtes  -egarding  S'at.s.Lisaae  no  -atcrs 
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HCPCS 
I    Code 


Q4048 

04049 

Q4050 

Q4051 

Q9920 

Q9921 

Q9922 

Q9923 

Q9924 

09925 

09926 

Q9927 

09928 

09929 

O9930 

09931 

09932 

09933 

Q9934 

09935 

09936 

09937 

09938 

Q9939 

O9940 

R0070 

R0075 

R0076 

S0009 

S0012 

S0014 

S0016 

S0017 

S0020 

S0023 

S0028 

S0030 

S0032 

S0039 

S0040 

S0071 

S0072 

S0073 

S0074 

S0077 

S0079 

S0080 

S0081 

S0090 

S0091 

S0092 

S0093 

S0106 

S0108 

S0 122 

SOI  26 

SOI  28 

80130 

SOI  55 

SOI  56 

S0170 

S0171 

S0172 

S0173 

S0174 

S0175 

SOI  76 

SOI  77 
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Modifier' 


HCPCS  Code  Description 


Status/ 

Usage 

Indicator 


Cast  sup  sht  leg  spint  ped  f 
Finger  splint,  static 

Splint  supplies  misc 

Epoetin  with  hct  <-  20 

Epoetin  withheld  21 

Epoetin  with  Ik^  =  22 

Epoetin  with  hct  =  23 

Epoetin  with  hct  =  24 

Epoetin  with  hct  >  25 

Epoetin  with  hct  =  26 

Epoetin  with  hct  =  27 

Epoetin  with  hct  <  28 

Epoetin  with  hct  =  29 

Epoetin  ywth  hct  =  30 

Epoetin  with  hct  =  31 

Epoetin  with  hct  =  32 

Epoetin  with  hct  =  33 

Epoetin  with  hct  =  34 

Epoetin  with  hct  =  35 

Epoetin  with  hct  =  36 

Epoetin  with  hct  =  37 

Epoetin  with  hct  =  38 

Epoetin  with  hct  =  39 

Epoetin.with  hct  >=  40 

Transport  portat)le  x-rav 

Transport  port  x-ray  muttipl 

Transport  pottatAe  EKG 

Injection,  bulorphanol  tartr 

Butorphanol  tartrate,  nasal 

Tacrine  hydrochloride,  10  mg 
Injection,  amikacin  sulfate 
Injection,  amlnocaproic  acid 
Injection,  bupivicaine  hydro 
Injection,  cinnetidine  hydroc 
Injection,  famotidine,  20  mg 
Injection,  metronidazole 
Injection,  nafcillin  sodium 
Ir^iection,  sulfamethoxazole 
Injection,  ticarcillin  disod 
Iniection.  acyclovir  sodium 
Injection,  amikacin  sulfate 
Injection,  aztreonam,  500  mg 
Iniection,  cefotetan  disodiu 
Iniection,  clindamycin  phosp 
Octreotide  100  RKg 
Iniection.  pentamidine  iseth 
Injection,  piperacillin  sodi 
Sildenafil  citrate.  25  mg 
Granisetron  Img 
Hydromorphone  250  mg 
Morphine  500  mg 
Bupropion  HCL  SR  60  tat>lets 
Mercaptopurine  50  mg 
Inj  menotropins  75  iu 
Inj  foditropin  alfa  75  iu 
Inj  foHitropin  t>eta  75  iu 
Inj  c  gonadotroph  5000  iu 
Epoprosterxil  dikJtant 
Exemestane.  25  mg 
Anastrozole  1  mg 
Bumetanide  OS  mg 
Chlorambucil  2  mg 
Dexamelhasone  4  mg 
Dotasetron  50  mg 
Fhjtwnide  125  mg 
Hydroxyurea  500  mg 
Levamisole  50  mg 


Charge 


S56  28 
$69  88 


GAAF 
Cateogory 


Non-Drug 
Non-Drug 


$28  14 

Non-DruQ 

$25  54 

Drug 

$2554 

Drug 

$25  64 

Drug 

$25  54 

Drug 

$2554 

Drug 

$2554 

Drug 

$2554 

Drug 

$25  54 

Drug 

$25  54 

Drug 

$25  54 

Drug 

$25  54 

Drug 

$25.54 

Drug 

$25  54 

Drug 

$25  54 

Drug 

$25  54 

Drug 

$2554 

Drug 

$25  54 

Drug 

$2554 

Drug 

$25  54 

Drug 

$25  54 

Drug 

$25  54 

Drug 

$141  79 

Non-Drug 

$74  62 

Non-Druq 

$138  30 

Non-Drug 

$16  02 

NorvDrug 

$161  88 

Non-Druq 

$2  27 

Non-Druq 

$55  47 

Non-Drug 

$401 

Non-Drug 

$6  59 

Non-Druq 

$8  79 

Non-Drug 

$957 

Non-Druq 

$26  81 

Non-Drug 

$10.26 

Non-Drug 

$19  90 

Non-Drug 

$28  85 

Non-Drug 

$4  10 

Non  Drug 

$213  03 

Non-Orug 

$27  56 

Non-Dnjg 

$13  36 

Non-Orug 

$1906 

Non-Drug 

$29  41 

Non-Drug 

$162  68 

Non-Drug 

$68.22 

Non-Drug 

$1670 

Non-Drug 

$367  81 

Non-Dnjg 

$167  29 

Non-Orug 

$1993 

Non-Orug 

$198.96 

Non-Orug 

$687 

Non-Drug 

$12071 

Non-Dnjg 

$15997 

Non-Drug 

$156  05 

Non-Drug 

$32  99 

N»i-Orug 

$21  73 

Non-Onjg 

$13  47 

Non-Orug 

$12  19 

Non-Orug 

$2  71 

Non-Orug 

$312 

Noo-Orug 

$1  82 

Noo-Oaig 

$121  16 

Non-Drug 

$3  70 

Non-Orug 

$2  40 

Non-Orug 

$1198 

Non-Orug 

NOTE:  See  and  of  table  tor  notes  legardmgSiatuc/Usagelncficators 
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HCPCS 
Code 

Modrfief 

HCPCS  Code  Descnplion 

Status/ 

Usage 

Indicator 

Charge 

GAAF 
Cateogory 

50178 

Lomustine  10  mq 

$1204 

Non-Drug 

SOI  79 

Meqeslrol  20  mq 

$1  26 

NorvDrug 

S0181 

Ordansetron  4  mq 

$31  45 

Non-Drug 

S0 182 

Procarbazine  5  mq 

. 

$1  30 

Non-Drug 

S0183 

Prochlorperazine  5  mq 

$1  06 

Non-Druq 

S0187 

Tamoxifen  10  mq 

$4  16 

Non-Drug 

50190 

Mrfepfistone  oral  200  mq 

$158  38 

Non-Drug 

50191 

Misopfostoi,  oral  200  mcq 

$1  88 

Non-Drug 

S0209 

WC  van  mileage  per  mi 

$1  36 

Non-Drug 

50215 

Nonemerq  transo  mileage 

$1  36 

Non-Drug 

S0302 

Completed  EPSDT 

$64  13 

Non-Druq 

S0395 

Impression  casting  ft 

$68  22 

Non-Doiq 

S0500 

Dispos  com  lens 

$122  80 

Non-Drug 

S0580 

Polvcart  lens 

$34  11 

Non-Drug 

S0605 

Digital  rectal  examination                              > 

$20  47 

Non-Drug 

S0610 

Ann  lal  qyoecoloqical  examma 

$143  27 

Non-Drug 

S0612 

Annual  gynecoioqicai  examma 

$109  16 

Non-Druq 

50620 

Routine  opntnalmoloqical  exa 

$75  05 

Non-Drug 

S0621 

Routine  optitnalmoloqical  exa 

$83  23 

Non-Drug 

S063C 

i^emovai  of  sutures 

$51  85 

Non-Druq 

S080C 

Laser  n  situ  xeralomileusis 

$1.562  32 

Non-Druq 

S0320 

Computerized  corneal  topoqra 

$110  52 

Non-Drug 

SIO'5 

Non-pvc  intravenous  admimst 

$21  83 

Non-Druq 

S3620 

NewDorn  metaboiic  screei'ng 

$40  93 

Non-Druq 

54  993 

Contraceptive  pills  for  tK 

$32  75 

Non-Druq 

S5000 

Prescription  drug   generic 

$1501 

Non-Druq 

S500' 

Prescription  druq  txand  name 

$64  13 

Non-Drug 

55010 

5%  dextrose  and  0  45%  saline 

$10  92 

Non-Druq 

S5199 

55498 

H,T  simple  cath  cai-e 

$20  47 

Non-Drug 

S5501 

HIT  complex  catri  care 

$27  29 

Non-Druq 

55502 

HIT  interim  cath  care 

$12  28 

Non-Druq 

58085 

Fluorine- 1 8  fluorodeoxvqiuco 

$701  34 

Non-Drug 

58092 

Electron  beam  computed  tomoq 

$538  97 

Non-Drug 

S8095 

vViQ   for  medically  iTJuceo  i 

S409  34 

Non-Druq 

seo96 

Portatjie  peax  ficw  mefei 

$27  29 

Non-Druq 

58110 

Peak  expiratcv  *lo«  rate  ip 

$25  92 

Non-Druq 

5813' 

^'ach  '.ube  noide' 

$8  19 

Non-Druq 

56136 

Swivel  adaoror 

$46  39 

Non-Druq 

58189 

T'ach  5-ppiy  "cc 

$24  56 

Non-Druq 

58250 

Oral  orthotic  for  treatment 

$1  289  43 

Non-Drug 

S842C 

Custom  d'adiem  sleevglov 

$1  36 

Non-Druq 

58450 

Spiint  d'git 

$9  55 

Non-Drug 

S8451 

Splint  ATis;  0'  anKle 

$38  21 

Non-Druq 

S90C1 

Home  ute'ine  monitor  with  or 

$100  97 

Non-Druq 

S90'£ 

Ajtomaled  EEG  monitoring 

$120  07 

Non-Druq 

S9075 

Smoxinq  cessation  Uealner' 

5238  78 

Non-Druq 

S9088 

Services  provided  i-  urgent 

$122  80 

Non-Druq 

59090 

Vertebral  axia!  decom.pressio 

$88  69 

Non-Druq 

39122 

Home  healft'  aide  c  cert'tie 

$58  73 

Non-Drug 

S9'23 

Nursinq  ca'e   m  the  home   fc 

$100  15 

Non-Druq 

59-24 

Nursing  care    n  me  nome   b 

$53  21 

Non-Drug 

59126 

Hospice  care  in  the  home   p 

$272  89 

Non-Druq 

S912"' 

Socai  worK  visit  in  the  ho 

$210  60 

Non-Druq 

S9129 

Occupational  Ihe'apv   m  ''e 

$17861 

Non-Druq 

S9131 

PT   n  \^e  home  per  d'em 

$174  65 

Non-Drug 

59140 

C'aoetic  ^lana^ement  P'oaram. 

$86  20 

Non-Drug 

S9208 

heme  mgmt  prele'"^  iaPOf 

$8  671  22 

Non-Drug 

S9325 

HiT  pain  mqmt  per  diem 

$320  65 

Non-Druq 

59326 

^-'-  cont  pdin  pei  diem 

$129  62 

Non-Druq 

59330 

HIT  cont  chem  diem 

$122  80 

Non-Druq 

89331 

i^i"*"  intei'mit  chemo  diem 

$341  12 

Non-Druq 

59333 

H  T  immunotherapv  diem 

$163  74 

Non-Druq 

S9340 

h,'  entera  per  diem 

$170  56 

Non-Drug 

59342 

H,T  enterai  Pumc  diem 

$62  77 

Non-Druq 

S9347 

HIT  .onqtcrm.  infusion  diem 

$88  69 

Non-Druq 

59343 

i-i'  sympatho.^im  d*'^ 

$12  28 

Non-Druq 

59349 

HIT  'OCOlyS-S  diem 

$272  89 

Non-Drug 

NCE     See  e^-c  tf  "jo^e  ' 


'^ctes  'eca'-2  rq  -y^' 


Jsaqe  ''-Cica'c's 
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HCPCS 
Code 


S9364 

S9366 

S9367 

S9373 

S9374 

S9375 

S9435 

S9455 

S9460 

S9465 

S9470 

S9494 

S9500 

S9501 

S9502 

S9503 

S9504 

S9524 

S9537 

S9558 

V2020 

V2025 

V2100 

V2101 

V2102 

V2103 

V2104 

V2105 

V2106 

V2107 

V2108 

V2109 

V2110 

V2111 

V2112 

V2113 

V2114 

V2115 

V2116 

V2117 

V2118 

V2199 

V2200 

V2201 

V2202 

V2203 

V2204 

V2205 

V2206 

V2207 

V2208 

V2209 

V2210 

V2211 

V2212 

V2213 

V2214 

V2215 

V2216 

V2217 

V2218 

V2219 

V2220 

V2299 

V2300 

V2301 

V2302 

V2303 


Modifier 


HCPCS  Code  Description 


HIT  tpn  total  diem 
HIT  tpn  2  Kter  diem 
HIT  tpn  3  liter  diem 
HIT  hydra  total  diem 
HIT  hydra  1  liter  diem 
HIT  hydra  2  liter  diem 
Medical  foods  for  inborn  err 
OiatMtic  Management  Program, 
Diat>etic  Management  Program, 
Diabetic  Management  Program. 
Nutritional  counseling,  diet 
HIT  antibiotic  total  diem 
HIT  antibiotic  q24h  diem 
HIT  antibiotic  q12h  diem 
HIT  antibiotic  qSh  diem 
HIT  antibiotic  q6h  diem 
HIT  antibiotic  q4h  diem 
Nurstrtg  services  related  to 
HT  hem  hom»  inj  diem 
HT  inj  growth  horm  diem 
Vision  svcs  frames  purchases 
Eyeglasses  delux  frames 
Lens  spher  single  piano  4  00 
Single  visn  sphere  4  12-7  00 
SingI  visn  sphere  7  12-20  00 
Spherocylindr  4  OOd/12-2  OOd 
Spherocylindr  4  OOd/2  12-4d 
Spherocylinder  4.00d/4  25-6d 
Spherocylinder  4  00d/>6  OOd 
Spherocylinder  4  25d/12-2d 
Spherocylinder  4  25d/2  12-4d 
Spherocylinder  4  25d/4  25-6d 
Spherocylinder  4.25d/over  6d 
Spherocylindr  7  25d/  25-2  25 
Spherocylindr  7.25d/2.25-4d 
Spherocylindr  7,25d/4  25-6d 
Spherocylinder  over  12.00d 
Lens  lenticular  bifocal 
Nonasphefic  lens  bifocal 
Aspheric  lens  bifocal 
Lens  aniseikonic  single 
Lens  single  vision  not  oth  c 
Lens  spher  bifoc  piano  4  OOd 
Lens  sphere  bifocal  4  12-7  0 
Lens  sphere  bifocal  7.12-20. 
Lens  sphcyl  bifocal  4  OOd/ 1 
Lens  sphcy  bifocal  4  OOd/2  1 
Lens  sphcy  bifocal  4  OOd/4  2 
Lens  sphcy  bifocal  4  OOd/ove 
Lens  sphcy  bifocal  4  25-7d/ 
Lens  sphcy  bifocal  4  25-7/2. 
Lens  sphcy  bifocal  4  25-7/4 
Lens  sphcy  bifocal  4  25-7/ov 
Lens  sphcy  bifo  7.25-12/25- 
Lens  sphcyl  bifo  7  25-12/2  2 
Lens  sphcyl  bifo  7.25-12/4  2 
Lens  sphcyl  bifocal  over  12 
Lens  lenticular  bifocal 
Lens  lenticular  nonaspheric 
Lens  lenticular  aspheric  bif 
Lens  aniseikonic  bifocal 
Lens  bifocal  seg  width  over 
Lens  bifocal  add  over  3  25d 
Lens  t>ifocal  speciality 
Lens  sphere  trifocal  4  OOd 
Lens  sphere  trifocal  4  12-7 
Lens  sphere  trifocal  7  12-20 
Lens  sphcy  trifocal  4  0/12- 


NOTE    S«e  end  Of  table  'or  notes  regarding  Status/Usage  Indicators 


Status/ 

GAAF 

Usage 
Indicator 

Charge 

Caleogory 

$927  84 

Non-Drug 

$57308 

Non-Drug 

$477.57 

Non-Drug 

$49803 

Non-Drug 

$122.80 

Non-Drug 

$1774 

Non-Drug 

$1364 

Non-Drug 

4 

$68.22 

Non-Drug 

1 

$95  51 

Non-Drug 

$84  83 

Non-Drug 

$76.33 

Non-Drug 

$4  09 

Non-Drug 

$143.27 

Non-Drug 

$221  04 

Non-Drug 

$238.78 

Non-Drug 

$20467 

Non-Drug 

$34385 

Non-Drug 

$168  22 

Non-Drug 

$68  22 

Non-Driig 

$5  46 

Non-Drug 

$82  55 

Non-Drug 

$114  03 

Non-Drug 

$47  76 

Non-Drug 

$50  29 

Non-Drug 

$7047 

Non-Orug 

$41  57 

Non-Drug 

$45  96 

Non-Drug 

$49  98 

Non-Drug 

$55  38 

Non-Drug 

$52  71 

Non-Drug 

$54  55 

Non-Drug 

$60  27 

Non-Drug 

$59  49 

Non-Drug 

561  99 

Non-Drug 

$67.60 

Non-Drug 

$75  48 

Non-Drug 

$80  84 

Non-Drug 

$87  01 

Non-Drug 

$78  58 

Non-Drug 

$89  55 

Non-Drug 

$86  35 

Non-Drug 

$95.05 

Non-Orug 

$62  30 

Non-Drug 

$67  84 

Non-Drug 

$7857 

Non-Drug 

$62  84 

Non-Drug 

$65  68 

Non-Omg 

$70  96 

Non-Drug 

$7554 

Non-Drug 

$69  36 

Non-Orug 

$7262 

Non-Drug 

$77.35 

Non-Drug 

$8418 

Non-Drug 

$86  88 

Non-Drug 

$8935 

Non-Dojg 

$90  15 

Non-Drug 

$97  03 

Non-Drug 

$98.33 

Non-Orug 

$105.57 

Non-Drug 

$10037 

Non-Drug 

$114  91 

Non-Drug 

$54  20 

Non-Drug 

$44  09 

Non-Orug 

$64  82 

Non-Otug 

$78  06 

Non-Drug 

$90  04 

Non-Drug 

$95  26 

Non-Dfuq 

$76  99 

Non-Drug 
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HCPCS 

Status/ 

GAAP 

Coae 

Mc-jrfier 

HCPCS  Code  Description 

Usage 
Indicator 

Charge 

Cateogory 

"v73'>» 

Lens  sphcv  trifocal  4  0/2  25 

$80  05 

Non-Drug 

V2305 

Lens  sD^cv  trifocal  4  0/4  25 

$90  99 

Non-Drug 

V2306 

Lens  sphcyl  trifocal  4  00/ >6 

$93  36 

Non-Drug 

V2307 

Lens  spUcy  trifocal  4  25-7/ 

$88  99 

Non-Drug 

V2308 

Lens  sphc  tnfocai  4  25-7/2 

$92  73 

Non-Drug 

•72309 

Lens  sDhc  trifocal  4  25  7,4 

$100  03 

Non-Druq 

V231Q 

Lens  SDfiC  trifocal  4  25'7'>6 

$98  97 

Non-Drug 

'/2311 

Lens  sphc  info  7  25-12/  25 

$102  53 

Non-Drug 

72312 

Lens  sp^c!^fo  7  25-122  25 

$103  06 

Non-Drug 

V2313 

Lens  sphc  tnfo  7  25-12.4  25 

$11381 

Non-Drug 

V2314 

Lens  sp^C¥l  trifocal  over  12 

$121  40 

Non-Drug 

V2315 

Lens  lenliCLilar  tnfocai 

$133  57 

Non-Drug 

V2316 

Lens  lenticular  nonasphenc 

$12591 

Non-Drug 

V23'7 

Lens  lenticular  asphenc  In 

$134  67 

Non-Drug 

V23',8 

Lens  aniseiKonic  trifocal 

$161  66 

Non-Drug 

V23^9 

Lens  tnfocai  seq  wdth  ^  28 

$60  37 

Non-Drug 

V232C 

Lens  tnfocai  add  over  3  25d 

$63  65 

Non-Drug 

V2399 

Lens  trifocal  speciality 

$49  52 

Non-Drug 

72410 

^ens  vanab  aspriericitv  sinij 

$103  12 

Non-Drug 

V2430 

Lens  variacte  aspfienciiy  bi 

$122  01 

Non-Drug 

V2499 

7ar:a!Die  asprienctv  lens 

$37  13 

Non-Drug 

•72500 

Cor^tacl  lens  pmma  spherical 

$94  51 

Non-Drug 

V2501 

Cntct  lens  Dn-ima-lonc'prisr^ 

$138  18 

Non-Drug 

V25C2 

Contact  lens  pmma  Difocal 

$167  64 

Non-Druq 

V2503 

Cntct  lens  pmma  CO'or  vision 

$155  28 

Non-Drug 

V251C 

Cifct  qas  permeable  sphenci 

$124  97 

Non-Drug 

V251' 

Cntct  lone  pnsrr^.  bai'as' 

$174  74 

Non-Drug 

V2512 

Cntct  lens  qas  oermci  Difoc; 

$204  47 

Non-Drug 

V25'3 

Contact  lens  extended  wear 

$173  44 

Non-Drug 

V252: 

Contact  lens  bydrooniiic 

$118  14 

Non-Drug 

V252' 

Cnfct  lens  nydrophilic  tone 

$197  48 

Non-Drug 

V2522 

Cntct  lens  hydrophil  Difoci 

$192  48 

Non-Druq 

V252  3 

Cnict  .ens  hydropb..  extend 

$165  67 

Non-Drug 

V2530 

Contact  .ens  qas  .mpermeaPie 

$240  05 

Non-Druq 

V253- 

Contact  iens  qas  permeaDie 

$513  76 

Non-Druq 

V2599 

Contact  lens/es  ott^e'  type 

$85  78 

Non-Drug 

V2600 

Manq  neld  io*  vision  aids 

$68  37 

Non-Drug 

726 10 

S  nqie  le^s  soeciacie  mount 

$305  64 

Non-Drug 

V2623 

plastic  eye  pfostn  cus'om 

$2,172  80 

Non-Druq 

72624 

(-loiisn.nq  alificai  eye 

$78  58 

Non-Drug 

72625 

Eniarqemnt  of  eye  uiusmess 

$779  92 

Non-Drug 

72626 

Reduction  o*  eye  prosl'^esis 

$379  00 

Non-Druq 

7262^ 

Sclera'  cover  sbeii 

$3  204  93 

Non-Drug 

72628 

'-abfication  &  fittmq 

$605  98 

Non-Drug 

72629 

P'osirietic  eye  oibe'  type 

$694  63 

Non-Druq 

72630 

Anter  chamber  ntraocui  lens 

$275  82 

Non-Drug 

72632 

Post  cbmbr  .ntraocuiar  lens 

$356  48 

Non-Drug 

72^00 

Balance  ens 

$53  35 

Non-Drug 

72^10 

Glass  plastic  slab  .off  L'ism 

$76  89 

Non-Druq 

72715 

Prism  .enves 

$14  66 

Non-Drug 

72^18 

F'esnen  pnsm  press-on  .ens 

$35  01 

Non-Druq 

72 '30 

Speca'  base  cu've 

$26  04 

Non-Drug 

72^40 

Rose  tint  piastic 

$13.30 

Non-Drug 

72741 

Non-rose  tint  plastic 

$12  79 

Non-Druq 

72742 

Rose  tint  glass 

$12  73 

Non-Drug 

72743 

Non-rose  tint  qiass 

$16  09 

Non-Druq 

72744 

Tnt  photochromatiC  lens  es 

$20  41 

Non-Druq 

72750 

Ant.  -efiectve  coalmq 

$23  63 

Non-Cruq 

72755 

UV  lens.-es 

$20  65 

Non-Druq 

72  760 

Scratch  resistant  coalmq 

$19  95 

Non-Druq 

727^0 

Occludjr  lens-es 

$24  15 

Non-Druq 

72780 

Overside  lensres 

$15  75 

Non-Druq 

72731 

Proqressive  lens  per  lens 

$145  84 

Non-Drug 

72785 

'Corneal  tissue  processing 

$2  702  35 

Non-Drug 

72790 

Amniotic  membrane 

$48  62 

Non-Druq 

72^99 

75008 

Hearing  screenmq 

$91  45 

Non-Druq 

75010 

Assessment  foi  hearing  aid 

$11641 

Non-Druq 

NOTE    See  end  ot  table  (or  notes  regarding  Status. LJsage  ndicato's 
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HCPCS 
Code 


V5011 

V5014 

V5020 

V5030 

V5040 

V5050 

V5060 

V5070 

V5080 

V5090 

V5100 

V6110 

V5120 

V5130 

V5140 

V5150 

V5160 

V5170 

V5180 

V5190 

V5200 

V5210 

V5220 

V5230 

V5240 

V5241 

V5243 

V5245 

V5249 

V5251 

V5252 

V5258 

V5264 

V5266 

V5267 

V5275 

V5299 


Modifier 


HCPCS  Code  Description 


Hearing  aid  fitting/checking 
Hearing  aid  repair/modifving 
Conformitv  evaluation 
Body-worn  hearing  aid  air 
Body-won)  hearing  aid  bone 
Hearing  aid  monaural  in  ear 
Behind  ear  hearing  aid 
Glasses  air  conduction 
Glasses  bone  conduction 
Hearing  aid  dispensing  fee 
Body-wom  bilat  hearing  aid 
Hearing  aid  dispensing  fee 
Body-wom  binaur  hearing  aid 
In  ear  binaural  hearing  aid 
Behind  ear  binaur  hearing  ai 
Glasses  binaural  hearing  aid 
Dispensing  fee  binaural 
Within  ear  cros  hearing  aid 
Behind  ear  cros  hearing  aid 
Glasses  cros  hearing  aid 
Cros  (tearing  aid  dispens  fee 
In  ear  bicros  hearing  aid 
Behind  ear  bicros  hearing  ai 
Glasses  bicros  heanng  aid 
Dispensing  fee  bicros 
Dispensing  fee,  nvjnaural 
Hearing  aid.  monaural,  itc 
Hearing  aid.  prog,  mon,  itc 
Hearing  aid.  binaural,  itc 
Hearing  aid.  prog,  bin,  itc 
Hearing  aid,  prog,  bin.  ite 
Hearing  aid,  digit,  bin,  cic 
Ear  mold/insert 
Battery  for  hearing  device 
Heanng  aid  supply/accessory 
Ear  impression 
Hearing  service 


Status/ 

Usage 

IfHlicator 


Charge 


$17617 

$210.32 

$103  28 
$1.936  98 
$1,401.20 
$1.666  60 
$1,343.65 

$61494 
$1,994.63 

$548  53 
$3,37830 

$557  07 
$2,915  09 
$3,120  85 
$3.257  03 
$3.497  58 

$69545 
$2.34254 
$1.936  98 
$2.31371 

$552  48 
$2,571  16 
$2.458  84 
$2,55227 

$571  52 

$112  38 

$1  36461 

$2,408  13 

$2,08383 

$5,442  37 

$5.137  34 

$5  456  82 

$78  67 

$1  61 

$24  08 

$48  15 

$1.553  98 


GAAF 
Cateogory 


Non-Drug 

Non-Drug 

Non-Drug 

Non-Dnig 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Nofv-Dfug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Onig 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

N  on- Drug 

Non-Drug 

Non-Dnjg 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Dnjq 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 

Non-Drug 


Key  to  Status/Usage  Indicators:  . ,      . 

a    Cannot  be  billed  by  VA  Hospital  Outpatient  and  Provider-Based  Clinics  (because  the  service  is  separately  pnced  as  outpatient  tacnity 

charges  —  see  Table  F). 

No  entry    C&n  be  billed  at  all  VA  locations.  ___^ 


NOTE    See  end  of  table  for  notes  regarding  Status/Usage  Indicators 
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TABLE  M  —  CHARGE  ADJUSTMENT  FACTORS  FOR  PROFESSIONAL  SERVICES  CHARGE  MODIFIERS 


OPT/ 

HCPCS 
Code 

Description 

Charge 
Factor 

Modifier 

22 

Unusual  Procedure 

120 

50 

Bilateral  Procedure 

1  54 

51 

Multiple  Procedures 

094 

52 

Reduced  Services 

070 

53 

Discontinued  Procedure 

0  97 

62 

Two  Surgeons 

092 

80 

Assistant  Surgeon 

0  31 
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TABLE  N   —  ACUTF  INPATIFNT  FACILITY  CHARGES  GEOGRAPHIC 
AREA  ADJUSTMENT  FACTORS  (GAAFS)  BY  ZIP  CODE 

PAGE  1  OF  7 


GAAF  For  Sjrg  ca' 

GAAF  - 

or  Ncn- 

GAAF  For  Surgical 

GAAF  For  Non- 

ZIP 

DRGs 

Surg'ca 

ORGs 

ZIP 

Code 

DRGs 

Surgical  DRGs 

Cooe 

Room  i 
Board 

AnciHaPy 

Room  S 
Board 

Ancillacy 

Room  & 
Board 

Ancillary 

Roonn  & 
Board 

Ancillary 

Nahopwide 

068 

1  10 

0  90 

1  22 

0  99 

Average 

1  00 

■  00 

•  OC 

1  00 

069 

1  10 

0  90 

1  22 

099 

070 

2  77 

0  68 

2  65 

0  73 

C02 

C  34 

u   ■ 

0  93 

0  90 

071 

254 

0  79 

2  53 

084 

0G5 

1  22 

0  51 

'  48 

0  50 

072 

2  30 

0  86 

254 

1  01 

006 

0  26 

0  3C 

0  25 

0  38 

073 

2  80 

0  56 

3  10 

0  72 

007 

0  25 

0  30 

0  51 

0  33 

074 

2  08 

0  56 

2  26 

0  60 

008 

0  63 

0  34 

0  73 

0  39 

075 

1  97 

0  59 

2  13 

071 

009 

0  43 

0  40 

047 

0  42 

076 

2  54 

0  79 

2  53 

084 

010 

C  6a 

0  59 

0  ^S 

0  58 

077 

3  52 

0  84 

3  81 

084 

011 

0  92 

0  89 

■   14 

0  74 

078 

221 

0  75 

2  34 

0  85 

012 

n  7  :• 

r     ^  '* 

0  9C 

0  70 

079 

2  03 

0  74 

1  87 

0  67 

013 

C  30 

0  68 

'  02 

0  67 

080 

2  18 

0  79 

1  94 

0  75 

014 

C  30 

0  68 

•  02 

0  67 

081 

2  19 

1  03 

2  23 

0  97 

015 

C  92 

•  C 

0  34 

0  94 

082 

2  27 

0  82 

2  57 

0  87 

cs 

0  92 

'  0' 

J  34 

0  94 

083 

2  37 

0  82 

2  25 

1  06 

0'7 

1   -0 

J  88 

1  29 

0  92 

084 

2  27 

0  82 

2  37 

0  87 

018 

0  5- 

0  71 

0  '9 

0  73 

085 

3  58 

1  07 

2  75 

1  01 

019 

0  68 

0  58 

0  86 

064 

086 

3  58 

1  07 

2  75 

1  01 

020 

1  '' ' 

:  79 

0  30 

(■■     7  1 

087 

254 

0  79 

2  53 

0  84 

021 

'  34 

■  04 

'  26 

u92 

088 

3  14 

0  89 

3  22 

0  98 

C2: 

1    34 

•   C4 

'  26 

0  92 

089 

3  14 

0  89 

3  22 

0  98 

02  J 

:  ^5 

J  -3 

•   14 

0  68 

too 

2  16 

0  58 

2  17 

0  52 

024 

C  75 

0  '3 

■   14 

0  68 

101 

2  16 

0  58 

2  17 

0  52 

025 

0  75 

^    -»-! 

'    1  4 

0  58 

102 

2  16 

0  58 

2  17 

0  52 

026 

0  75 

0  "3 

•    M 

0  68 

'03 

1  82 

0  63 

1  71 

0  57 

027 

0  55 

0  58 

;  6  ■ 

0  60 

104 

2  66 

0  45 

2  31 

0  33 

028 

0  95 

^6"" 

'  06 

0  75 

105 

2  18 

0  26 

1  43 

0  46 

029 

'  23 

:  34 

'   34 

3  33 

106 

0  75 

0  46 

1  01 

0  52 

030 

c  n 

1    04 

:  36 

0  87 

107 

081 

0  36 

0  89 

0  46 

031 

0  73 

1   04 

C  36 

0  87 

108 

0  81 

0  36 

0  89 

0  46 

032 

0  76 

08' 

0  ^9 

0  75 

109 

1  22 

064 

1  19 

0  76 

033 

0  76 

08' 

C   -9 

0  75 

110 

1  96 

0  67 

2  12 

061 

034 

0"'3 

1   04 

C  36 

0  87 

1  1 1 

2  30 

0  25 

1  89 

031 

035 

-  34 

■-,  a  7 

L  38 

0  72 

112 

2  30 

0  25 

1  89 

0  31 

036 

1  06 

0  ^7 

'   34 

0  74 

113 

1  59 

0  41 

1  93 

0  38 

037 

1  06 

•   34 

0  74 

1  14 

1  56 

0  35 

1  53 

0  39 

038 

0  84 

1    U! 

C  y3 

3  90 

115 

1  22 

051 

1  48 

0  50 

039 

084 

1  01 

0  93 

3  90 

1  16 

1  22 

0  51 

1  48 

0  50 

040 

096 

0   74 

"   3  J 

117 

1  28 

0  55 

1  26 

0  58 

041 

0  74 

0  64 

:  36 

C  66 

115 

1  28 

0  55 

1  26 

0  58 

042 

1   11 

\       0  94 

'      '    V 

3  SI 

119 

1  28 

0  55 

1  26 

0  58 

04  5 

•    M 

^       0  94 

"   R  1 

120 

0  67 

0  40 

0  72 

0  56 

044 

0  9^ 

C  '/ 

•    J  4 

.  '3 

121 

067 

0  40 

0  72 

0  56 

045 

;  94 

,  •  . 

081 

122 

0  59 

0  63 

0  65 

0  63 

046 

0  9^ 

•   J4 

073 

123 

0  70 

051 

0  81 

0  66 

C4' 

J  O"* 

0  '2 

1  04 

0  73 

124 

0  79 

0.^2 

0  90 

0  49 

C45 

0  94 

1    '  ' 

0  81 

125 

1  12 

061 

1  14 

0  67 

049 

0  94 

0  7  7 

1  01 

3  85 

126 

1  12 

061 

1    14 

0  67 

050 

0  83 

0  67 

0  83 

0  69 

127 

0  79 

0  42 

0  90 

0  49 

051 

0  72 

C63 

3  32 

3  ?5 

123 

0  55 

0  51 

0  69 

0  62 

052 

0  72 

063 

0  82 

3  ^^5 

129 

0  76 

0  40 

0  90 

0  57 

053 

0  ^2 

0  53 

0  32 

0  55' 

130 

0  67 

0  43 

077 

0  51 

054 

0  85 

C  6' 

3  3' 

0  63 

1  31 

067 

0  43 

0  77 

051 

055 

0  31 

0  7- 

3  '0 

132 

0  86 

0  44 

0  90 

0  45 

056 

0  84 

C  3' 

0  38 

T     ■•  7 

133 

061 

0  58 

0  57 

0  65 

067 

0  83 

0  6' 

0  33 

J  69 

134 

061 

0  58 

0  67 

0  65 

058 

0  84 

c  37 

:  S3 

135 

0  81 

0  53 

0  80 

0  58 

059 

0  84 

057 

0  38 

0  72 

136 

0  69 

0  46 

071 

0  48 

060 

I   'i  5 

"  79 

1  25 

0  83 

137 

0  48 

054 

0  56 

0  55 

06- 

'  05 

0  54 

'   :3 

0  58 

138 

0  48 

054 

0  56 

0  55 

062 

0  91 

0  73 

1  06 

0  89 

139 

0  43 

054 

056 

0  55 

063 

0  9' 

0  73 

'  06 

0  89 

140 

0  79 

0  47 

0  84 

041 

064 

0  99 

0  3' 

■  34 

0  86 

141 

0  79 

047 

0  84 

041 

065 

1  21 

0  3^ 

1   24 

1  00  . 

142 

0  82 

0  41 

0  80 

0  39 

066 

:  3' 

0  32 

■  06 

0  59 

143 

0  79 

0  47 

0  84 

041 

067 

031 

0  85 

J  92 

1  04 

144 

064 

0  37 

0  68 

036 

Federal  Register /Vol.  68,  No.  191 /Thursday,  October  2,  2003 /Notices 


57253 


TABLE  N  —  ACUTE  INPATIENT  FACILITY  CHARGES  GEOGRAPHIC 

AREA  ADJUSTMENT  FACTORS  (GAAPS)  BY  ZIP  CODE 

PAGE  2  OF  7 


GAAF  For  Surgical 

GAAF  For  Non- 

ZIP 

ORGS 

Surgical  ORGS 

Code 

Room  & 

Room  & 

. 

Board 

Ancillary 

Board 

Ancillary 

145 

064 

0.37 

0.68. 

0  36 

146 

0.75 

045 

076 

042 

147 

053 

0.55 

060 

0.55 

146 

0.61 

050 

0.61 

051 

149 

0.61 

0.50 

0.61 

0  51 

150 

070 

0.83 

083 

090 

151 

0.71 

072 

0.83 

085 

152 

1.34 

1.40 

1.21 

1  33 

153 

1,00 

0.88 

1  00 

087 

154 

057 

0.45 

0.67 

052 

155 

0.60 

099 

0.75 

093 

156 

076 

0.71 

086 

073 

157 

062 

079 

064 

068 

158 

0.65 

0.62 

0.70 

074 

T59 

0.60 

099 

0.75 

0.93 

160 

065 

0.75 

071 

068 

161 

063 

080 

0.70 

074 

162 

065 

075 

0.71 

068 

163 

0.61 

0.61 

0.59 

0  59 

164 

099 

107 

1.01 

106 

165 

0.99 

107 

101 

106 

166 

066 

0  73 

080 

0  67 

167 

0.52 

070 

0.64 

0.65 

168 

053 

081 

072     > 

'     079 

169 

052 

0.70 

064 

0.65 

170 

0.85 

074 

077 

0.83 

171 

101 

099 

1.09 

103 

172 

0  79 

062 

1  12 

0.73 

173 

0.56 

073 

0.60 

071 

174 

0.56 

073 

060 

071 

175 

069 

076 

073 

0  83 

176 

069 

0.76 

0.73 

083 

177 

0.66 

0.95 

0.71 

1.05 

178 

097 

0.76 

082 

0.79 

179 

0.50 

0.51 

0.56 

0.59 

180 

0.89 

0.76 

0.95 

0.82 

181 

130 

085 

1.01 

084 

182 

066 

077 

0  70 

0.99 

183 

066 

077 

0.70 

0.99 

184 

062 

061 

069 

068 

185 

074 

0.91 

0  79 

1  10 

186 

0.71 

0.83 

090 

0.86 

187 

071 

083 

090 

088 

-  188 

0.82 

074 

0.87 

0.69 

189 

135 

1.23 

180 

159 

190 

2.19 

1.39 

231 

1.73 

191 

2.45 

1.84 

234 

1  73 

192 

245 

184 

234 

173 

193 

1.18 

0.89 

1  39 

086 

194 

1.04 

1.25 

0.98 

1  12 

195 

053 

0.57 

0.55 

0.57 

196 

0.53 

0.57 

055 

057 

197 

0.68 

0.56 

0.87 

0.62 

198 

0.68 

058 

087 

062 

199 

062 

0.80 

0.68 

098 

200 

101 

1.09 

103 

1.20 

201 

1.01 

1.09 

103 

1.20 

202 

101 

1.09 

1.03 

1  20 

203 

1.01 

1.09 

1  03 

1.20 

204 

101 

1.09 

103 

1.20 

205 

101 

1.09 

103 

1.20 

206 

061 

0.45 

0.73 

048 

207 

0.71 

0.45 

0.77 

0.46 

208 

0.58 

0.57 

069 

0.48 

209 

0.59 

0.42 

0.64 

0.44 

210 

0.69 

0.51 

0.78 

0.45 

211 

0.89 

0.51 

0.76 

045 

ZIP 
Code 


212 
214 
215 
216 
217 
218 
219 
220 
221 
222 
223 
224 
225 
226 
227 
228 
229 
230 
231 
232 
233 
234 
235 
236 
237 
238 
239 
240 
241 
242 
243 
244 
245 
246 
247 
248 
249 
250 
251 
252 
253 
254 
255 
256 
257 
258 
259 
260 
261 
262 
263 
264 
265 
266 
267 
268 
270 
271 
272 
273 
274 
275 
276 
277 
278 
279 
280 


GAAF  For  Surgical 
ORGS 


Room* 
Board 


085 
0  69 
0.44 
066 
0  62 
052 
066 
0  62 
0.62 
099 
0  76 
047 
047 
038 
058 
058 
077 
055 
0  55 
087 
049 
0  49 
0.61 
086 
049 
067 
0.67 
0.62 
058 
0  49 
0.43 
077 
0,70 
042 
0.41 
041 
038 
038 
0.32 
0,32 
032 
038 
066 
066 
0.66 
040 
0.40 
048 
0  42 
0.38 
0.43 
0.43 
067 
0.38 
038 
0  38 
0.50 
050 
030 
0.60 
0.36 
069 
0.60 
1.01 
034 
046 
0.39 


Anallary 


056 
051 
043 
039 
0  41 

0  39 
039 
0.96 
0.96 

1  07 
0.74 
0  76 
076 
0.68 

0  68 
0.68 
0.79 
1.05 

1  05 
1  39 
074 
0  74 
0.94 
089 
0.74 
0.97 

0  97 
0.91 
092 
088 

1  02 
0  70 
079 
1.13 
0.73 
073 
081 
081 
0.79 
0,79 
0.79 
068 
065 
065 
0.65 
0.75 
0  75 
063 

0  70 
081 
0.51 
051 
075 
0.81 
081 
081 
067 
067 
072 

1  12 
050 
082 
091 
092 
077 
0.82 
085 


GAAF  For  Non- 
Surgical  ORGS 


Room  & 
Board 


0  87 
0  76 
0  46 
0.74 
0  70 

0  62 
074 
075 
075 

1  00 
075 
069 
0  69 
049 
076 
0  76 
068 
0  62 
0  62 
080 
0  65 
065 
077 
107 
0.65 
0  81 
0  81 
080 
081 
075 
054 
0.68 
071 
0  42 
055 
0.55 
048 
048 
053 
053 
053 
049 
066 
066 
066 
0  42 
042 
0  75 
062 
048 
065 
065 
078 
048 
048 
048 
059 
059 
0.51 
064 
043 
0.57 
075 
087 
052 
058 
063 


Ancillary 


050 
045 
0  37 
0  41 
038 

0  39 
041 

1  07 
1  07 
1  10 
1  01 
0  98 
0.98 
0  83 
0  78 
078 
0  76 
0  92 
092 
1.37 
0  79 
0  79 

0  97 
086. 
079 

1  10 
1  10 
098 
094 
105 
092 
076 
067 
1  60 
077 
077 
096 
096 
0.35 
0  85 
085 
0  83 
080 
080 
080 
089 
0  89 
070 
071 
096 
051 
051 
0  78 
096 
096 
096 
065 
0.65 

0  78 

1  19 
0.54 
0  79 
081 
101 
082 
084 
0.92 
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GA.AF  Fo(  Surgical 

GAAP  F 

or  Nor 

ZIP 

DRGs 

Sj'gica 

1  ORGS 

Coop 

Room  S 
Board 

A-c.iiar^ 

Room  i 
Boa^d 

Ancillary 

2B' 

043 

0  92 

3  53 

1  09 

232 

0  84 

0  9' 

3  86 

C  95 

283 

0  52 

D  99 

3  "3 

C94 

2M 

0  5C 

1  04 

3  59 

1  '2 

235 

■3  29 

0  Bi 

3  48 

0  78 

286 

J    ^  * 

1  39 

0  5'- 

1  09 

28" 

3  44 

:  3C 

3  5  7 

J  32 

238 

0  52 

3  '5 

3  6c 

3  33 

289 

3  44 

3  8C 

-j    c  -• 

0  82 

29C 

0  53 

'  jC 

3  ria 

0  93 

29'. 

0  53 

1     on 

3  86 

0  93 

292 

36- 

3  3t 

3  61 

0  75 

293 

C55 

1   '3 

3  ""- 

1  31 

294 

0  '2 

3  99 

^   0  1 

1  06 

295 

n  7  '"> 

■  '  5 

.3  3-., 

1  29 

296 

0  5^ 

-95 

J  ^8 

0  92 

■      29"' 

1  00 

■  8^ 

'  C/ 

1  78 

296 

0  "0 

■  3"" 

ij  "9 

0  96 

299 

0  58 

■  52 

J  ^ 

1  35 

30C 

0  54 

1      --T 

-|     7  J 

1  20 

301 

049 

■  29 

3  6^' 

1  12 

302 

0  58 

3  99 

"^  "'^, 

1  07 

303 

0  3- 

3  92 

'   .^3 

0  93 

304 

0  5t 

1  .  • 

J  t;^ 

1   40 

305 

0  55 

•  3? 

"^  ^  ~ 

1    '4 

306 

0  46 

'  06 

3  4h 

1  14 

307 

0  53 

J  84 

;  5  "■ 

1  26 

308 

0  59 

3  98 

3  61 

0  97 

309 

0  59 

3  96 

C  97 

310 

0  48 

3  96 

■•   i,  ; 

0  85 

.           311 

0  B' 

3  92 

'-V 

0  93 

V           312 

0  6f 

'  34 

3  91 

1  25 

313 

0  7- 

•   '5 

3  6  ■ 

1  01 

314 

0  77 

'  15 

3  *" 

1  01 

315 

051 

1  15 

3  84 

1  02 

316 

0  45 

0  87 

"    '4 

0  93 

317 

041 

0  93 

c 

3  93 

318 

0  52 

0  72 

3  -;w 

0  73 

319 

0  49 

096 

;  -:_ 

0  95 

320 

071 

1  47 

0  9u 

1  54 

321 

0  87 

1  10 

0  96 

1  27 

•        322 

0  62 

1  38 

0  72 

1  30 

323 

0  74 

1  22 

0  78 

123 

324 

0  68 

1  41 

0  84 

1  18 

325 

0  73 

1  52 

0  90 

1  58 

326 

0  74 

1  37 

0  83 

1  46 

327 

0  67 

1  24 

0  79 

1  20 

328 

1  00 

1  32 

1  18 

1  42 

329 

0  62 

1  27 

0  75 

1  22 

330 

0  80 

1  35 

0  95 

1  70 

331 

0  96 

'  3 ' 

3  94 

1  45 

332 

0  3C 

'   3^ 

0  95 

1  70 

333 

0  8: 

'  66 

■n 

1  88 

334 

O"- 

■  =^3 

1  72 

335 

0  70 

'   4- 

-  -,  . 

1  96 

336 

0  77 

•    4.; 

w  -J  ' 

1  49 

337 

0"9 

'    4" 

0  96 

'   44 

338 

0  66 

•    15 

0  7  • 

'  38 

33d 

0  77 

1  40 

1  03 

1  40 

341 

0  77 

1  40 

1  03 

1  40 

jA7 

'"'  32 

'   33 

0  96 

1  31 

344 

,   45 

3  94 

r      .^'^ 

1  -9 

346 

0  88 

1  55 

0  97 

1  52 

347 

0  63 

1  32 

0  80 

1  44 

349 

0  73 

1  57 

0  36 

1  55 

350 

067 

1  21 

0  69 

1  25 

351 

0  67 

1  21 

0  69 

1  25 

GAAF  For  Surgical 

GAAF  For  Non- 

ZIP 

DRGs 

surgical  DRGs 

CoOe 

Room  & 
Board 

Ancillary 

Room  & 
Board 

Ancillar> 

352 

,     0  92 

1  56 

1  06 

1  64 

354 

0  82 

1  11 

0  75 

1  11 

356 

0  57 

1  26 

0  65 

1  30 

356 

0  60 

1  09 

0  59 

1  07 

357 

0  59 

1  22 

0  83 

1  30 

358 

0  69 

1  22 

0  83 

1  30 

359 

0  54 

1  36 

0  67 

1  42 

360 

0  65 

1  57 

064 

1  13 

361 

0  75 

1  14 

0  83 

1  17 

362 

0  60 

1  05 

0  65 

1  25 

363 

0  60 

1  18 

0  62 

1  31 

364 

0  43 

0  90 

0  49 

0  89 

365 

0  37 

0  92 

0  36 

094 

366 

0  46 

0  90 

C47 

1  14 

367 

0  47 

0  96 

0  54 

096 

368 

0  52 

0  72 

0  54 

0  78 

369 

0  43 

1  00 

C  53 

0  97 

370 

0  59 

1  21 

0  71 

1  12 

37' 

0  46 

081 

C64 

0  92 

372 

0  65 

1  02 

0  82 

1  06 

373 

0  53 

1  20 

0  70 

1  13 

374 

0  67 

1  09 

0  80 

1  08 

375 

0  56 

0  89 

0  75 

1  05 

376 

0  57 

0  94 

0  72 

0  99 

37^ 

047 

0  72 

0  64 

0  77 

378 

06? 

1  04 

0  69 

1  09 

379 

0  66 

1  07 

0  78 

1  17 

38G 

0  40 

1  00 

0  53 

0  88 

381 

0  56 

0  89 

0  76 

1  05 

382 

0  43 

0  78 

0  53 

0  88 

383 

0  49 

0  92 

0  59 

0  97 

384 

041 

0  75 

c  51 

0  90 

385 

0  54 

0  97 

0  68 

1  09 

386 

0  44 

0  78 

G  73 

0  82 

38  7 

0  45 

0  73 

0  54 

0  84 

388 

0  46 

0  87 

C  52 

1  08 

389 

0  31 

0  65 

0  44 

0  65 

390 

0  35 

1  04 

C  64 

0  74 

391 

0  56 

1  25 

C81 

1  1  1 

392 

0  41 

0  68 

0  50 

096 

393 

0  43 

1  00 

G  53 

0  97 

394 

0  47 

0  77 

C  55 

0  79 

395 

061 

1  35 

C  94 

1  48 

396 

0  44 

0  93 

0  51 

0  84 

39' 

3  45 

0  92 

C  53 

0  74 

399 

0  81 

0  92 

1  02 

0  93 

400 

0  72 

0  93 

0  33 

0  99 

401 

0  72 

0  98 

C  33 

0  99 

402 

0  72 

0  98 

0  33 

0  99 

403 

0  5O 

0  66 

0  58 

0  79 

404 

0  47 

0  70 

0  69 

0  73 

405 

0  64 

0  84 

c  75 

0  84 

406 

0  64 

0  34 

0  75 

0  84 

407 

0  50 

0  86 

0  54 

0  90 

408 

0  50 

0  86 

0  64 

0  90 

409 

0  50 

0  86 

0  64 

0  90 

41'~' 

0  60 

0  97 

0  74 

0  90 

41  ' 

0  44 

0  95 

0  51 

1  09 

4'3 

0  44 

0  95 

0  61 

1  09 

413 

0  74 

0  83 

0  77 

1  17 

414 

0  74 

0  83 

0  77 

1  17 

41  S 

0  "4 

0  83 

0  77 

1   17 

416 

0  74 

0  83 

0  77 

1   17 

4.7 

0  74 

0  83 

0  77 

1  17 

418 

0  ^4 

0  83 

0  77 

1   17 

420 

0  4' 

034 

0  57 

0  79 

421 

0  57 

1  00 

0  59 

087 

eznorza 


Cnnc 
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AREA  ADJUSTMENT  FACTORS  (GAAFS)  BY  ZIP  CODE 

PAGE  4  OF  7 


GAAP  Fof  Surgical 

GAAP  For  Non- 

ZIP 

ORGS 

Surgical  DRGs 

-    Code 

Room  & 

Room  & 

Board 

Ancillary 

Board 

Ancillary 

422 

0.57 

1.00 

059 

0  87 

423 

057 

0  78 

0  62 

0  78 

424 

0.63 

0.82 

061 

0  77 

425 

072 

1  23 

0.80 

1  07 

426 

0  72 

1  23 

080 

1  07 

427 

048 

075 

0.58 

072 

430 

049 

087 

0  64 

093 

431 

051 

089 

0  62 

081 

432 

057 

093 

0.66 

0  97 

433 

0  46 

087 

050 

0  83 

434 

082 

1  00 

091 

0  83 

435 

082 

1.00 

091 

0  83 

436 

1  06 

1.17 

1  01 

1  13 

437 

0  75 

078 

066 

0  74 

438 

075 

078 

066 

0.74 

439 

0.49 

075 

0.73 

081 

440 

0  77 

068 

075 

067 

441 

1  03 

086 

1.06 

0  85 

442 

0.86 

0.84 

0.89 

096 

443 

1.15 

0.85 

1.03 

1  04 

444 

058 

0,94 

0.62 

096 

445 

070 

1  11 

0.79 

1  09 

446 

045 

059 

0.54 

059 

447 

045 

059 

054 

0  59 

448 

063 

0.85 

0  70 

0  80 

449 

0.63 

0  85 

070 

0  80 

450 

064 

0  78 

0  71 

0  75 

451 

0.55 

0.78 

0.68 

0  77 

452 

0.53 

1.01 

0  64 

094 

453 

0  77 

0.83 

0.81 

098 

454 

080 

091 

0.83 

1  05 

455 

0  80 

091 

083 

1  05 

456 

0  72 

088 

072 

0  97 

457 

0  69 

087 

082 

0  82 

458 

054 

085 

0.62 

086 

459 

0  53 

1  01 

0.64 

0  94 

460 

0.58 

0  81 

072 

086 

461 

0  63 

081 

080 

0  77 

462 

077 

0.78 

0.80 

0  78 

463 

057 

086 

0.66 

0  91 

464 

0.51 

081 

063 

0  80 

465 

0  92 

0.91 

0  99 

0  84 

466 

1  02 

1.08 

1  07 

0  95 

467 

0.80 

1.05 

088 

0  89 

468 

088 

0  83 

0.94 

0  78 

469 

0.59 

077 

071 

0  79 

470 

061 

0.75 

0  73 

0  81 

471 

0.62 

090 

072 

1  03 

472 

061 

075 

073 

0  81 

473 

0.64 

085 

064 

0  82 

474 

070 

0  76 

081 

0  80 

475 

0  71 

077 

075 

071 

476 

0.57 

0.92 

078 

0  91 

477 

057 

092 

0  78 

0  91 

478 

060 

099 

0.80 

096 

479 

078 

086 

075 

0  81 

480 

1  08 

0  88 

1  12 

1  04 

481 

1  01 

080 

0  93 

0  79 

482 

1.13 

089 

1  12 

0  93 

483 

093 

1  08 

093 

0  99 

484 

073 

0.62 

080 

0  74 

485 

0  90 

0.80 

096 

0  76 

486 

071 

0.80 

0.81 

0.86 

487 

1  05 

0  73 

099 

0  69 

488 

0  72 

0.74 

081 

0  89 

489 

072 

074 

0.81 

089 

490 

058 

0.89 

0  68 

0.91 

GAAP  Fo 

r  Surgical 

GAAFF 

or  Non- 

ZIP 

DRGs 

Surgical  DRGs 

Code 

Room  & 
Board 

Ancillary 

Room  & 
Board 

Ancillary 

491 

0  58 

0  89 

0  68 

0  91 

492 

0  68 

066 

081 

0  80 

493 

0  46 

0  77 

0  60 

0  83 

494 

0  46 

0  77 

060 

0  83 

495 

0  72 

0.59 

0  83 

0  71 

496 

0  76 

068 

0  81 

0  80 

497 

0  74 

0.67 

0  74 

0  75 

498 

0  69 

0  77 

0  78 

0  83 

499 

0  69 

0  77 

0  78 

0  83 

500 

054 

0  72 

0  62 

0  70 

501 

054 

0  72 

0  62 

0  70 

502 

0  54 

0  72 

0  62 

0  70 

503 

0  82 

0  85 

0  86 

0  78 

504 

0  45 

1,02 

0  58 

1  01 

505 

071 

0  74 

0  67 

0  66 

506 

0  66 

0  79 

0  64 

0  66 

507 

0  66 

079 

0  64 

0  66 

508 

0  52 

0  83 

0  67 

0  65 

509 

0  82 

0.85 

0  86 

0  78 

510 

0  71 

0  93 

0  68 

0  77 

511 

0  71 

093 

0  68 

0  77 

512 

071 

0.93 

0  68 

0  77 

513 

071 

0  93 

0  68 

0  77 

514 

0  40 

054 

0  49 

0  63 

515 

0  52 

0  83 

0  67 

0  85 

516 

0  52 

0  83 

0  67 

0  85     . 

520 

064 

0  81 

0  78 

0  76 

521 

0  64 

081 

078 

0  76 

522 

1  09 

0  65 

1  04 

061 

523 

1  09 

0  65 

1  04 

061 

524 

0  51 

0  65 

0  59 

0  63 

525 

0  75 

0  66 

0  79 

0  67 

526 

0  76 

0  74 

0  70 

066 

527 

0  64 

0  79 

0  64 

0  72 

528 

0  64 

0  79 

064 

0  72 

530 

0  55 

0  91 

0  70 

1  09 

531 

0  36 

096 

0  54 

1  00 

532 

054 

1  21 

0  69 

1  32 

534 

0  36 

0  96 

0  54 

1  00 

535 

041 

1  07 

0  69 

0  98 

537 

0.59 

0  88 

0  61 

1  06 

538 

0  41 

1  07 

0  69 

0  98 

539 

054 

0  95 

0  65 

0  95 

540 

064 

0  97 

0  68 

1  12 

541 

0  47 

090 

"0  64 

0  95 

542 

0  47 

0  90 

064 

0  95 

543 

0  67 

0  76 

0  77 

0  63 

544 

0  43 

0,85 

0  60 

0  85 

545 

0  72 

0  80 

0  65 

0  84 

546 

0  24 

1,11 

0  45 

1  21 

547 

0  38 

0  96 

0  50 

0  83 

548 

0  72 

0  80 

0  65 

0  84 

549 

0  45 

084 

0  57 

0  78 

550 

0  76 

0  86 

0  95 

0  91 

551 

1.25 

1  20 

1  32 

1  29 

553 

1  09 

0  93 

1  03 

0  94 

554 

1  33 

1  12 

1  46 

1  30 

555 

1  09 

0  93 

1  03 

0  94 

556 

0.55 

0  80 

0  70 

0  78 

557 

0  55 

0  80 

0  70 

0  78 

558 

0  87 

0  90 

0  99 

0  89 

559 

0,97 

0  78 

1  05 

096 

560 

0  45 

0  82 

0  60 

084 

561 

0  65 

0  73 

0  74 

0  72 

562 

0.65 

0  73 

0  74 

0  72 

563 

0  66 

0  74 

0  87 

081 

564 

0  71 

0  80 

0  79 

0  74 
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GAAF  Fof  Surgical 

GAAF  For  Non- 

ZIP 

DRGs 

Surgical  DRGs 

Code 

Room  & 

Room  & 

Board 

Ancillary 

Boaid 

Ancillary 

565 

0  75 

0  63 

081 

0  65 

566 

0  75 

0  63 

081 

0  65 

567 

0  75 

0  63 

081 

0  65 

570 

0  59 

0  81 

056 

065 

571 

0  33 

094 

056 

1  18 

572 

0  61 

0  88 

068 

0  78 

573 

0  61 

0  88 

068 

0  78 

574 

0  61 

0  88 

0  68 

0  78 

575 

061 

0  79 

0  75 

0  74 

576 

061 

0  79 

0  75 

0  74 

577 

061 

0  79 

0  75 

0  74 

sao 

064 

0  87 

080 

0  78 

581 

064 

0  87 

0  80 

0  78 

582 

0  28 

0  95 

0  47 

0  93 

583 

0  57 

054 

0  67 

0  44 

584 

0  57 

054 

0  67 

0  44 

585 

046 

0  82 

0  57 

0  70 

586 

060 

081 

071 

0  67 

587 

0  60 

081 

071 

0  67 

588 

0  50 

081 

071 

0  67 

590 

0  87 

0  91 

09C 

0  77 

591 

0  87 

0  91 

0  90 

0  77 

592 

0  85 

1  02 

0  82 

081 

593 

0  85 

1  02 

0  92 

0  81 

594 

0  63 

056 

0  72 

0  62 

595 

0  85 

1  02 

0  82 

081 

596 

0  63 

056 

0  72 

0  62 

597 

0  70 

0  80 

061 

071 

598 

0  68 

0  91 

0  79 

0  77 

599 

0  68 

0  91 

0  79 

0  77 

600 

0  95 

1  2C 

1  08 

1  32 

601 

1  06 

1  28 

1  24 

1  41 

602 

1  06 

1  15 

1  20 

1  41 

503 

1  21 

:  29 

'  27 

1  35 

604 

0  96 

1  09 

1    14 

1  19 

605 

1  01 

'  31 

1   17 

1  47 

506 

'  21 

1  29 

1  27 

1  35 

607 

'  21 

1  29 

1  27 

1  35 

608 

1  21 

1  29 

1  27 

1  35 

509 

091 

1  07 

0  90 

1  19 

610 

0  57 

0  95 

0  71 

1  12 

611 

0  82 

1  06 

084 

0  96 

612 

0  56 

0  99 

0  58 

0  75 

613 

061 

0  86 

0  68 

0  92 

614 

0  59 

0  72 

0  75 

0  84 

615 

0  42 

1  23 

054 

1  21 

616 

0  42 

1  23 

0  54 

1  21 

617 

056 

'  18 

081 

1  08 

618 

0  58 

1  09 

0  78 

1  06 

619 

0  58 

1  09 

0  78 

1  06 

620 

0  65 

109 

0  7C 

1  22 

622 

0  50 

081 

0  65 

0  86 

623 

041 

0  68 

0  59 

081 

624 

C45 

0  74 

061 

0  85 

525 

050 

0  86 

061 

1  02 

626 

Q  78 

0  77 

0  70 

1  04 

527 

086 

091 

0  83 

096 

628 

0  51 

099 

0  53 

096 

629 

0  62 

1  13 

0  53 

0  92 

630 

0  63 

1  00 

0  71 

1  13 

631 

0  77 

1  24 

081 

1  40 

633 

0  73 

1  14 

082 

1  19 

634 

041 

068 

0  59 

081 

635 

0  62 

1  24 

0  73 

099 

636 

0  43 

0  76 

046 

081 

637 

0  48 

0  98 

0  58 

1  11 

638 

0  48 

0  98 

0  58 

1  11 

GAAF  For  Surgical 

GAAF  For  Non- 

ZIP 

DRGs 

surgical  DRGs 

Code 

Room  & 

Room  & 

Board 

Ancillary 

Board 

Ancillary 

639 

0  46 

098 

058 

1  11 

640 

0  77 

1  09 

0  89 

1  21 

641 

0  92 

1  33 

1  01 

1  41 

644 

0  72 

1  05 

0  80 

098 

645 

0  72 

1  05 

080 

0  98 

646 

0  62 

1  24 

0  73 

099 

647 

0  61 

1  04 

0  72 

105 

648 

0  76 

1  14 

0  85 

1  17 

649 

0  92 

1  33 

1  01 

1  41 

650 

0  74 

096 

080 

094 

651 

0  74 

096 

0  80 

094 

652 

0  85 

1  06 

0  76 

1  21 

653 

0  74 

096 

0  80 

0.94 

654 

0  59 

0  79 

061 

086 

655 

0  59 

0  79 

061 

086 

656 

0  71 

0  97 

0  85 

1  02 

657 

0  71 

0  97 

0  85 

1  02 

658 

0  67 

0  82 

0  75 

0  83 

660 

090 

0  91 

0  71 

098 

661 

0  85 

1  19 

086 

1  36 

662 

1  02 

1  39 

1  40 

1  48 

664 

0  73 

0  79 

0  80 

0  74 

665 

0  73 

0  79 

0  80 

0  74 

666 

0  57 

1  01 

0  63 

0  97 

667 

066 

0  75 

0  75 

0  82 

668 

054 

064 

0  57 

0  76 

669 

0  57 

096 

0  62 

0  75 

670 

064 

0  77 

0  75 

0  70 

671 

0  65 

0  68 

0  74 

0  60 

672 

0  92 

1  23 

1  02 

1  32 

673 

060 

0  69 

0  62 

0  82 

674 

0  57 

098 

0  62 

0  75 

675 

0  60 

0  67 

0  57 

0  53 

676 

071 

1  22 

0  63 

1  05 

677 

0  85 

093 

0  73 

0  85 

678 

0  85 

0  93 

0  73 

0  85 

679 

0  85 

093 

0  73 

0  85 

680 

0  70 

1  37 

0  82 

142 

681 

0  70 

1  37 

0  82 

1  42 

683 

066 

1  00 

0  67 

099 

684 

066 

1  00 

0  67 

0.99 

685 

066 

1  00 

0  67 

099 

686 

0  51 

0  67 

0  52 

0  71 

687 

0  51 

0  67 

0  52 

0  71 

688 

054 

0  92 

0  61 

080 

689 

054 

0  92 

061 

060 

690 

0  57 

0  89 

0  67 

085 

691 

0  57 

0  89 

0  67 

0  85 

692 

0  57 

0  89 

0  67 

0  85 

693 

0  57 

0  89 

0  67 

0  85 

700 

084 

1  42 

0  89 

1  46 

701 

088 

1  62 

1  06 

1  64 

703 

0  63 

1  04 

0  69 

1  03 

704 

0  62 

1  75 

0  75 

1  37 

705 

05« 

1  09 

0  67 

1  02 

706 

0  53 

1  17 

0  73 

1  17 

707 

0  59 

090 

0  75 

091 

708 

0  59 

090 

0  75 

0  91 

710 

054 

0  86 

0  82 

0  87 

711 

060 

1  29 

0  80 

148 

712 

050 

1  15 

0  70 

1  21 

•      713 

056 

1  03 

0  76 

096 

714 

058 

1  10 

0  80 

1  19 

716 

044 

099 

060 

089 

717 

0  59 

095 

0  62 

097 

718 

0  59 

0  95 

0  62 

0  97 

719 

0  62 

1  85 

096 

160 
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GAAP  For  Surgical 

GAAF  For  Non- 

ZIP 

ORGS 

Surgical  ORGS 

Code 

Room& 

Room  & 

Board 

Ancilary 

Board 

Ancillaiy 

720 

0.49 

0  79 

074 

091 

721 

0.49 

1.03 

0.64 

106 

722 

0.48 

1.05 

063 

1.26 

723 

038 

052 

061 

0.77 

724 

037 

0  70 

065 

075 

725 

0.48 

0.78 

0.61 

075 

726 

048 

078 

061 

075 

727 

0.58 

0.86 

080 

077 

728 

0.30 

1.22 

055 

1.16 

729 

046 

0.93 

0.51 

1  02 

730 

0.57 

103 

048 

088 

731 

068 

127 

066 

131 

733 

0.51 

0.92 

051 

1.05 

734 

058 

1.19 

0.66 

1  16 

735 

073 

1.13 

0.71 

105 

736 

0.47 

1.12 

0  57 

085 

737 

082 

1.05 

0.71 

0.97 

738 

047 

1.12 

057 

0.85 

739 

0.47 

1.12 

057 

0  85 

740 

0.53 

0.72 

071 

081 

741 

059 

0.89 

0.78 

1  02 

743 

049 

099 

0  70 

082 

744 

047 

065 

063 

071 

745 

0  43 

0.83 

0.44 

061 

74a 

082 

1.05 

0.71 

097 

747 

058 

1.19 

068 

1  16 

748 

0.56 

0.64 

0.53 

073 

749 

0.43 

083 

044 

0.61 

750 

080 

124 

0.97 

147 

751 

0.70 

1.28 

0.67 

1  32 

752 

084 

1  11 

0.96 

142 

753 

084 

1  11 

096 

142 

754 

053 

0.79 

0.68 

0.93 

755 

062 

0.91 

0.76 

1  06 

756 

0.79 

089 

0.90 

1.29 

757 

1  12 

1.44 

1  16 

143 

758 

0.62 

1.20 

074 

1.21 

759 

0  62 

1.20 

0.74 

121 

760 

0.61 

1.06 

074 

1.08 

761 

0.68 

1  09 

0.73 

1.33 

762 

075 

1.45 

084 

1  37 

763 

049 

0.78 

0  56 

085 

764 

061 

1.06 

0  74 

1  08 

765 

064 

093 

0.78 

1  09 

766 

055 

0.84 

0  74 

1.02 

767 

055 

0.84 

0  74 

1  02 

768 

056 

095 

056 

1  15 

769 

0.61 

1.13 

079 

1  17 

770 

1  00 

1  16 

095 

1.50 

772 

1.00 

1.16 

095 

1  50 

773 

0  74 

1.12 

075 

1  56 

774 

0.61 

1.19 

1  02 

125 

775 

083 

1.18 

0  80 

1  54 

776 

0.65 

1.33 

075 

1  88 

777 

0  65 

1.24 

077 

1.76 

778 

070 

1  51 

081 

1  55 

779 

0.50 

0.92 

0.59 

1  08 

760 

0  67 

081 

063 

0  97 

781 

055 

1  01 

0.62 

1  44 

782 

066 

097 

0.84 

1.14 

783 

0.60 

1  23 

0.88 

1.53 

784 

060 

1  23 

0.88 

1  53 

785 

083 

1.36 

0  97 

1  71 

786 

0  51 

092 

0.51 

1  05 

787 

068 

1  04 

0  79 

1  19 

788 

042 

0  71 

0  48 

086 

789 

0.51 

0.92 

0.51 

105 

ZIP 

Code 


790 
791 
792 
793 
794 
795 
796 
797 
798 
799 
800 
801 
802 
803 
804 
805 
806 
807 
808 
809 
810 
811 
812 
813 
814 
815 
816 
820 
821 
822 
823 
824 
825 
826 
827 
828 
829 
830 
831 
832 
833 
834 
835 
836 
837 
838 
840 
841 
842 
843 
844 
845 
846 
847 
850 
852 
853 
855 
856 
857 
859 
860 
863 
864 
865 
870 
871 


GAAF  For  Surgical 
ORGS 


Room  4 
Board 


053 
0.57 

0  53 
084 
084 
040 
0.58 
052 
1.11 
1.11 
127 
1-27 
109 
1.27 

1  01 
1  01 
101 
101 
1  00 
1  00 
1  02 
0  79 
079 
0  79 
090 
090 
090 
074 
074 
074 
074 
074 
0  74 
0  74 
0  74 
0  74 
074 
0  74 
074 
084 
061 
084 
071 
086 
056 
071 

0  82 

1  12 
1  20 
1  20 
1  20 
1  16 
1  16 
1  16 
1  09 
1  17 
1  05 

0  87 

1  24 
1  24 
0  87 
092 
092 
092 
0  92 
0  86 
086 


Ancillary 


102 

1  15 
102 
143 
143 
094 
095 
094 
1.98 
198 
1.31 
1  31 
1  48 
1.31 
1.02 
102 
1  02 
1  02 
1  31 
1.31 
1  31 
1  00 
1  00 
1.00 
093 
093 

0  93 

1  05 
1.05 
1  05 
1  05 
080 
0.80 
1.05 
080 
080 
080 
0.80 
080 
1  03 
0.84 
1  03 
0  72 
084 
0  88 
072 
0.87 
0  81 
0.67 
0  67 
0  67 
068 
0  68 

0  68 

1  52 
1  52 
1  21 
1  16 
1  20 
1  20 
1  16 
1  18 
1  18 
1  18 
1  18 
1  03 
1  03 


GAAF  For  Non- 
Surgical  ORGS 


Room& 
Board 


079 
064 
079 

0  82 
082 
0.42 
0.64 
064 
1.16 

1  16 
1  29 
1  29 
1.08 
1.29 
1  09 
1  09 
1  09 
1  09 
099 
099 

0  87 
084 
0.84 
084 

1  11 
1  11 
111 
0  85 
085 
0  85 
0.85 
0.77 
0  77 
085 
0.77 
0  77 
0  77 
0  77 
0  77 
092 
0  91 
0  92 
088 
088 
0  78 

0  88 

1  13 
1  23 
1  24 
1  24 
1  24 
1  04 
1  04 
1  04 
1  21 
1  37 
1  22 

0  89 

1  14 
1  14 
089 
091 

0  91 
091 
091 

1  00 
1  00 


ADCiltary 


093 
1  35 
093 
1  98 
1  98 
077 
1.46 
098 
250 
250 
135 
1  35 
1  46 
1  35 
1  10 
1  10 
1  10 
1  10 
1  30 
1  30 
1  15 
1  01 
1  01 
1  01 
1  01 
1  01 
1  01 
0  93 
093 
0  93 
093 
075 
0  75 
093 
0  75 
0  75 
075 
075 
0  75 
088 
0  77 
088 
0  78 
0  93 
094 
0  78 
081 
0  92 
064 
064 
064 
061 

0  61 
061 

1  60 
1  71 
1  28 
1  47 
1  12 
1  12 
1  47 
1  12 
1  12 
1  12 
1  12 
094 
0  94 
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GAAP  -Of  Surgical 

GAAF  For  Non- 

l-p 

DRGs 

surgical  DRGs 

Coae 

Room  & 
Boara 

Arcillar> 

Room  & 
Board 

Ancillary 

872 

0  86 

1  03 

1  00 

094 

87  3 

081 

067 

0  85 

0  74 

874 

0  61 

0  57 

0  85 

0  74 

■     8^5 

0  77 

0  97 

0  76 

0  97 

8^7 

0  77 

0  97 

0  76 

0  97 

878 

0  85 

1  01 

057 

1  24 

879 

0  65 

1  01 

0  67 

1  24 

880 

0  65 

1  0' 

06? 

'   24 

681 

0  84 

1   '8 

0  37 

1  32 

882 

084 

1  13 

0  8? 

1  32 

883 

084 

1  '8 

0  87 

1  32 

884 

0^7 

0  97 

0  76 

0  97 

885 

1      1    ■< 

1  98 

1  16 

2  50 

889 

0  65 

1  76 

0  78 

1  99 

890 

0  36 

1  81 

1  01 

1  98 

891 

0  65 

1  76 

0  78 

1  99 

393 

0  89 

1  41 

1  '9 

1  42 

894 

0  89 

1  41 

•   19 

'   42 

895 

0  32 

1  6' 

'  03 

1  49 

897 

0  89 

1  4' 

1  19 

1  42 

893 

0  39 

1  41 

'  19 

1  42 

900 

2  07 

•  90 

2  09 

•  39 

9C1 

2  07 

1  90 

2  09 

1  89 

902 

'  99 

1  64 

^  68 

2  00 

903 

2  24 

2  08 

241 

2  36 

904 

2  24 

2  08 

2  41 

2  36 

905 

2  70 

1  48 

2  '8 

1  46 

906 

■  35 

1  3' 

!  39 

•  65 

907 

'  32 

1  61 

•'  43 

1  98 

908 

1  32 

1  6^ 

•  43 

'  98 

CI  ■'^; 

1  42 

'  4' 

•  53 

•  62 

9" ' 

'  42 

'   4" 

'  t  "> 

'  62 

9'2 

1   42 

■'    4' 

"  fc  1 

■  62 

9  '■  3 

•    '4 

1    '"^ 

'  '3 

1  32 

914 

'  64 

•   4' 

•  64 

1  53 

9-5 

'  64 

'   4' 

■  54 

'   5'* 

916 

!  54 

'    4' 

•  54 

•  63 

917 

1  30 

1  3C 

1  •?' 

1  eJ 

918 

1  eo 

•  6C 

1  ^  1 

1  83 

919 

1  65 

•   4"' 

■  43 

1  :2 

920 

1  79 

■  35 

'  76 

1  35 

921 

1  94 

'  35 

•   '6 

•  '3 

922 

1    '4 

2  " 

2  Or 

2  32 

323 

1  ^  "i 

1  42 

1  il 

\  42 

924 

'    33 

■  35 

'      1  ^ 

'   44 

925 

1  33 

1  35 

'  3' 

1   44 

926 

1  39 

•  3  \ 

•  4-                1  88 

?:^ 

1  36 

•  88              2  62 

92B 

'  33 

'  90 

•  4b               1  y8 

530 

'   '5 

'  56 

•  2  3               1  52 

93' 

1  53 

t      ■  ^ 

■  5C              2  15 

932 

0  34 

-        1     T 

0  9? 

!    19 

933 

1  J6 

"      *>  "i 

'    '  5 

934 

'  55 

2  :t 

•  35 

:  7P, 

935 

1   '3 

*  ^  1 

'  22 

1  ►>* 

936 

1  01 

'  30 

1  07 

1  17 

937 

1  01 

1  30 

1  07 

1  17 

GAAP  For  Surgical 

GAAP  For  Non- 

ZIP 

DRGs 

Surgical  DRGs 

Code 

Room  4 

Room  & 

Board 

Ancillary 

Board 

Ancillary 

938 

1  01 

1  30 

1  07 

1  17 

939 

1  57 

1  41 

2  19 

1  53 

940 

2  68 

1  58 

2  76 

1  59 

941 

261 

1  57 

2  61 

165 

942 

2  03 

2  07 

206 

2  21 

943 

3  03 

1  55 

2  59 

1  71 

944 

3  03 

1  65 

2  59 

1  71 

945 

2  27 

1  79 

2  11 

1  55 

946 

264 

1  87 

2  65 

1  76 

947 

264 

1  87 

2  65 

1  76 

948 

264 

1  87 

2  65 

1  76 

949 

2  99 

1  41 

2  80 

1  47 

950 

1  97 

1  93 

2  15 

1  81 

951 

2  18 

1  55 

2  13 

1  53 

952 

2  25 

1  54 

2  03 

1  23 

953 

2  65 

3  63 

2  13 

3  03 

954 

1  38 

1  39 

1  40 

1  10 

955 

1  02 

1  35 

1  08 

1  22 

956 

2  03 

2  07 

2  06 

221 

957 

2  03 

2  07 

2  06 

221 

958 

3  01 

234 

2  49 

1  98 

959 

1  37 

1  18 

1  26 

1  41 

960 

1  87 

3  22 

1  55 

2  62 

961 

1  27 

1  55 

1  13 

1  40 

967 

0  97 

0  77 

0  99 

0  85 

968 

1  07 

0  97 

1  22 

1  11 

969 

0  57 

0  33 

054 

0  36 

970 

1  02 

0  76 

1  06 

1  42 

971 

0  74 

1  05 

0  96 

1  00 

972 

091 

1  00 

1  03 

1  09 

973 

0  92 

0  75 

0  94 

0  78 

974 

0  74 

0  91 

0  95 

0  87 

975 

1   14 

0  90 

1  06 

0  95 

97G 

0  87 

0  72 

081 

0  86 

977 

0  87 

0  72 

081 

0  86 

978 

0  87 

0  72 

081 

0  86 

979 

0  87 

0  72 

081 

0  86 

980 

0  94 

0  79 

1  10 

0  76 

981 

1  22 

1  04 

1  19 

0  95 

982 

0  91 

1  06 

1  10 

0  88 

983 

0  80 

0  79 

0  92 

0  75 

984 

0  72 

1  20 

0  67 

0  79 

985 

1  10 

1  08 

1  18 

0  85 

986 

0  82 

081 

0  94 

0  83 

988 

0  83 

0  89 

1  05 

0  72 

989 

0  83 

0  89 

1  05 

0  72 

990 

0  80 

0  92 

0  74 

0  83 

991 

0  80 

0  92 

0  74 

0  83 

992 

0  80 

0  92 

0  74 

0  83 

993 

0  94 

0  94 

1  01 

091 

994 

0  94 

094 

1  01 

0  91 

995 

1  33 

1  01 

1  38 

1  02 

996 

1  33 

1  01 

1  38 

1  02 

997 

1  33 

1  01 

1  38 

1  02 

998 

0  93 

0  96 

1  35 

0  72 

999 

0  93 

096 

1  35 

0  72 
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ZIP 

GAAF 

Code 

Nationwide 

Average 

1  00 

002 

0.95 

005 

0.68 

006 

0.91 

007 

0.67 

008 

0.67 

009 

0.88 

010 

0.92 

Oil 

0  69 

012 

096 

013 

085 

014 

1.06 

015 

1.02 

016 

0.97 

017 

1.14 

aiB 

1.06 

019 

100 

020 

105 

021 

1.11 

022 

2.20 

023 

091 

024 

1.04 

025 

095 

026 

103 

027 

1.03 

02S 

0.61 

029 

0.82 

030 

0.99 

031 

0.87 

032 

073 

033 

082 

034 

077 

035 

0.79 

036 

092 

037 

092 

038 

0.95 

039 

1.53 

040 

0.95 

041 

0.85 

042 

081 

043 

075 

044 

096 

045 

070 

046 

077 

047 

105 

048 

0.90 

049 

094 

050 

100 

051 

0.63 

052 

074 

au 

0.68 

054 

079 

055 

106 

056 

0.55 

057 

078 

058 

0.55 

059 

0.79 

060 

0.93 

061 

1.00 

062 

0.91 

063 

089 

064 

1.00 

065 

1.10 

066 

1  10 

067 

091 

066 

101 

069 

1.14 

ZIP 

GAAF 

Code 

070 

1  04 

071 

086 

072 

067 

073 

086 

074 

096 

075 

077 

076 

1  00 

077 

094 

078 

077 

079 

1  11 

060 

094 

081 

122 

082 

098 

063 

067 

084 

0.59 

085 

105 

086 

0.88 

087 

089 

068 

090 

089 

1  85 

100 

099 

101 

099 

102 

099 

103 

0.95 

104 

092 

105 

0.88 

106 

0.86 

107 

074 

108 

096 

109 

070 

110 

1.19 

111 

0.66 

112 

089 

113 

091 

114 

090 

115 

0.68 

116 

0.75 

117 

093 

118 

107 

119 

087 

120 

085 

121 

068 

122 

070 

123 

0.81 

-       124 

090 

■  125 

077 

126 

085 

127 

0.67 

128 

068 

129 

0  75 

130 

0  76 

131 

072 

132 

076 

133 

0  55 

134 

0.64 

135 

066 

136 

0.80 

137 

069 

138 

0.66 

139 

0.66 

140 

081 

141 

0.64 

142 

076 

143 

068 

144 

0.65 

145 

071 

146 

076 

147 

0.59 

148 

0.66 

ZIP 

GAAF 

Code 

149 

081 

150 

103 

151 

1  02 

152 

1  25 

153 

1  13 

154 

•i  05 

155 

090 

156 

1  20 

157 

0  95 

158 

069 

159 

1.16 

160 

094 

161 

1.18 

162 

0.97 

163 

1  13 

164 

072 

165 

1  14 

166 

1  08 

167 

064 

166 

1  03 

169 

068 

170 

095 

171 

092 

172 

083 

173 

088 

174 

074 

175 

071 

176 

096 

177 

0  77 

178 

075 

179 

0  78 

180 

096 

181 

1  12 

182 

087 

183 

073 

184 

075 

185 

124 

186 

0.72 

187 

096 

188 

1.56 

189 

1.07 

190 

1  30 

191 

149 

192 

1  49 

193 

1  02 

194 

124 

195 

069 

196 

0.83 

197 

067 

198 

083 

199 

0  74 

200 

1.23 

201 

106 

202 

1  23 

203 

123 

204 

123 

205 

1  23 

206 

1  02 

207 

084 

208 

101 

209 

1  14 

210 

1  02 

211 

085 

212 

0  98 

214 

109 

215 

061 

216 

0.70 

217 

0.77 

218 

0.81 

ZIP 

GAAF 

Code 

219 

0  89 

220 

092 

221 

0  87 

222 

0  87 

223 

1  06 

224 

0  73 

225 

0  73 

226 

0  72 

227 

063 

228 

0  76 

229 

091 

230 

0  70 

231 

0  82 

232 

0.83 

233 

064 

234 

086 

235 

0  83 

236 

082 

237 

072 

238 

0  72 

239 

068 

240 

083 

241 

075 

242 

0  72 

243 

1  04 

244 

061 

245 

0.85 

246 

1  41 

247 

1  77 

248 

061 

249 

1  09 

250 

068 

251 

089 

252 

093 

253 

1  04 

254 

1.14 

255 

080 

256 

1  12 

257 

1  03 

258 

071 

259 

083 

260 

096 

261 

106 

262 

077 

263 

1  01 

264 

0.56 

265 

096 

266 

083 

267 

0  63 

268 

0  78 

270 

0  58 

271 

090 

272 

0  70 

273 

067 

274 

103 

275 

068 

276 

077 

277 

0.91 

278 

068 

279 

0  71 

280 

068 

281 

072 

282 

091 

283 

062 

284 

080 

285 

0  75 

286 

092 

287 

071 

288 

082 

I7«J<._.»I    'D««;.4_- /\/»1       CO      KT^ 
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ZIP 
Code 

GAAF 

289 

047 

290 

084 

291 

0  68 

292 

1  06 

293 

0  68 

294 

1  03 

295 

0  83 

296 

081 

29:- 

0  97 

298 

0  57 

299 

1  09 

300 

0  81 

301 

0  76 

3C2 

0  72 

303 

0  99 

304 

0  48 

306 

0  84 

306 

0  84 

307 

0  92 

308 

0  5-' 

309 

C  76 

310 

0  62 

3v 

0  99 

3'2 

C72 

3'3 

0  59 

3M 

'  14 

315 

07-1 

316 

C  71 

3'" 

C5€ 

3'8 

0  50 

319 

0  63 

320 

0  32 

321 

C  64 

322 

0  93 

323 

0  89 

324 

z  75 

325 

1  06 

326 

1  ^4 

32^ 

;  3^ 

326 

'  24 

329 

1  0  7 

330 

1  08 

331 

1  29 

332 

1  03 

333 

1  1  7 

334 

0  93 

335 

1  -9 

336 

1  33 

337 

1  D' 

333 

0  90 

339 

■  1  •  * 

341 

0  93 

342 

'   '4 

344 

:  90 

346 

:  9" 

34- 

:  90 

349 

'  29 

350 

0:^9 

351 

0  9O 

35.' 

1  05 

354 

C  3C 

355 

C8J 

356 

0  76 

357 

0  94 

358 

0  95 

359 

0  -7 

360 

J  99 

361 

:  87 

362 

0  ^5 

Code 

GAAK 

363 

0  70 

364 

0  71 

365 

0  84 

366 

0  78 

367 

0  67 

368 

084 

369 

0  72 

370 

1  01 

371 

0  76 

372 

1  26 

373 

0  69 

374 

0  82 

375 

1  06 

376 

1  14 

377 

0  74 

378 

0  76 

379 

1  21 

380 

061 

381 

1  05 

382 

1  15 

383 

086 

384 

0  6' 

385 

0  67 

386 

1  20 

387 

1  0" 

388 

0  99 

389 

1  02 

390 

0  66 

391 

0  84  • 

392 

0  87 

393 

0  52 

394 

084 

395 

'  34 

396 

0  66 

397 

0  95 

399 

0  99 

400 

0  85 

401 

0  55 

402 

1  0  7 

403 

0  91 

404 

0  90 

405 

0  92 

406 

:  64 

407 

0  81 

408 

1  'j 

409 

0  69 

410 

•  ^  ^ 

41  1 

3  8'"^ 

412 

C  54 

413 

0  55 

414 

0  65 

415 

0  91 

416 

1  3J 

41  ' 

041 

418 

061 

420 

0  89 

421 

0  66 

422 

0  56 

423 

0  90 

424 

0  96 

425 

•  28 

426 

0  48 

427 

0  63 

430 

0  82 

431 

081 
1  ni 

433 

4?4 

435 


0  73 
0  77 
0  95 


ZIP 
Code 

GAAF 

436 

1  15 

437 

0  93 

438 

0  75 

439 

1  15 

440 

1  02 

441 

1  40 

442 

0  86 

443 

1  03 

444 

0  98 

445 

1  14 

446 

0  87 

447 

1  04 

448 

0  97 

449 

0  75 

460 

0  88 

451 

0  81 

452 

1  07 

453 

0  83 

454 

0  97 

455 

0  99 

456 

0  85 

457 

0  92 

458 

084 

459 

1  07 

460 

0  98 

461 

0  95 

462 

0  99 

463 

1  16 

464 

1  30 

465 

1  02 

466 

0  94 

467 

0  86 

468 

091 

469 

096 

470 

081 

471 

0  88 

472 

1  10 

473 

091 

474 

0  76 

475 

0  79 

476 

0  68 

477 

1  17 

478 

1  03 

479 

0  82 

480 

1  01 

48- 

0  83 

482 

0  89 

483 

1  03 

484 

0  82 

485 

1  05 

486 

091 

487 

0  65 

468 

0  88 

489 

0  77 

490 

0  72 

49' 

0  95 

492 

0  85 

493 

0  83 

494 

0  71 

495 

0  89 

496 

0  86 

497 

0  82 

498 

0  56 

499 

061 

500 

1  00 

501 

0  81 

502 

0  69 

503 

1  15 

504 

0  95 

ZIP 
Code 


GAAF 


505 

0  68 

506 

0  70 

507 

1  38 

508 

0  62 

509 

1  15 

510 

064 

511 

1  33 

512 

0  51 

513 

088 

514 

0  60 

515 

1  15 

516 

0  62 

520 

1  17 

521 

056 

522 

0  83 

523 

0  85 

524 

1  07 

525 

0^3 

526 

1  13 

527 

0  97 

528 

1  28 

530 

0  88 

531 

0  80 

532 

091 

534 

0  74 

535 

081 

537 

0  78 

538 

0  77 

539 

0  66 

540 

0  66 

541 

0  69 

542 

071 

543 

0  68 

544 

0  69 

545 

0  69 

546 

0  64 

547 

0  75 

548 

071 

549 

0  77 

550 

066 

551 

0  64 

553 

0  72 

554 

081 

555 

0  72 

556 

0  67 

557 

0  66 

558 

0  53 

559 

0  58 

560 

0  55 

561 

0  52 

562 

0  50 

563 

^^63 

564 

0  66 

565 

0  60 

566 

0  62 

567 

0  65 

570 

0  55 

571 

0  64 

572 

0  62 

673 

0  59 

574 

0  55 

575 

0  69 

576 

0  56 

577 

0  55 

580 

0  53 

581 

1  16 

582 

0  76 

583 

0  68 

584 

0  61 
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ZIP 

GAAF 

Code 

585 

1.21 

586 

0.59 

587 

061 

588 

0.93 

590 

062 

591 

1  12 

592 

0.45 

593 

057 

594 

077 

595 

0.71 

596 

103 

597 

0.79 

596 

0.76 

599 

073 

600 

1.16 

601 

1.39 

602 

173 

603 

1  76 

604 

1  17 

605 

1.12 

606 

1.48 

607 

098 

608 

1.44 

609 

091 

610 

103 

611 

1  15 

612 

1.10 

613 

099 

614 

103 

615 

086 

616 

1.18 

617 

108 

618 

087 

619 

0.92 

620 

1.27 

622 

0.89 

623 

100 

624 

0  90 

625 

109 

626 

081 

627 

1,30 

628 

087 

629 

0.82 

630 

1  04 

631 

1.42 

633 

1.35 

634 

0.79 

635 

1.35 

636 

1  00 

637 

092 

638 

1  06 

639 

1.42 

640 

129 

641 

1  88 

644 

086 

645 

227 

646 

0.89 

647 

121 

648 

125 

649 

1  88 

650 

1.10 

651 

139 

652 

1.51 

653 

1  18 

654 

1.23 

655 

101 

656 

1  18 

657 

1  13 

658 

1.33 

ZIP 

GAAF 

Code 

660 

1.12 

661 

148 

662 

1.04 

664 

066 

665 

0  78 

666 

0  72 

667 

1  16 

668 

077 

669 

099 

670 

0  81 

671 

096 

672 

184 

673 

107 

674 

0.96 

675 

096 

676 

1.58 

677 

0  52 

678 

090 

679 

1.31 

680 

0.87 

681 

148 

683 

064 

684 

0  59 

685 

1  13 

686 

0.52 

687 

062 

688 

0.87 

689 

091 

690 

049 

691 

054 

692 

073 

693 

076 

700 

1  98 

701 

2.26 

703 

1  09 

704 

1.70 

705 

1  78 

706 

1  52 

707 

1  09 

708 

1  46 

710 

090 

711 

092 

712 

1  51 

713 

1  13 

714 

069 

716 

084 

717 

089 

718 

075 

719 

1  36 

720 

0  77 

721 

080 

722 

1.34 

723 

085 

724 

088 

725 

098 

726 

1.04 

727 

098 

728 

1.07 

729 

1.38 

730 

095 

731 

134 

733 

0.77 

734 

1  50 

735 

1  70 

736 

074 

737 

204 

738 

1  31 

739 

1.31 

740 

098 

ZIP 

GAAF 

Code 

741 

1  64 

743 

089 

744 

089 

745 

0  83 

746 

1  11 

747 

0.91 

748 

1  05 

749 

0  88 

750 

1  22 

751 

0  92 

752 

145 

753 

1  45 

754 

082 

755 

095 

756 

0  79 

757 

1  18 

758 

058 

759 

0.91 

760 

0  95 

761 

1  09 

762 

068 

763 

071 

764 

056 

765 

1  10 

766 

0  89 

767 

0.68 

768 

098 

769 

099 

770 

1  53 

772 

1  53      » 

773 

1  44 

774 

1  01 

775 

1  30 

776 

1  52 

777 

1  36 

778 

1  23 

779 

1  03 

780 

1  25 

781 

071 

782 

1  00 

783 

1  28 

784 

1  97 

785 

1  04 

786 

077 

787 

1  16 

788 

0  69 

789 

085 

790 

0  77 

791 

1  52 

792 

054 

793 

062 

794 

1  83 

795 

0  47 

796 

1  36 

797 

1.19 

798 

1  19 

799 

211 

800 

1  03 

801 

1.59 

802 

1  32 

803 

0  74 

804 

070 

SOS 

066 

806 

1  15 

807 

064 

808 

0  72 

809 

0  98 

810 

1  13 

811 

0  67 

ZIP 

GAAF 

Code 

812 

0  83 

813 

1  09 

814 

088 

815 

1  31 

816 

0  73 

'       820 

094 

821 

094 

822 

094 

823 

0  59 

824 

0  67 

825 

0  98 

826 

0  83 

827 

0  67 

828 

069 

829 

0  73 

830 

067 

831 

0  67 

832 

087 

833 

087 

834 

1  09 

835 

0  71 

836 

071 

837 

0  91 

838 

0  78 

840 

1  01 

841 

093 

842 

0  91 

843 

0  91 

844 

1  18 

845 

1  28 

846 

1  26 

847 

0  80 

850 

1  65 

852 

1  23 

853 

1  31 

855 

0  78 

856 

0  88 

857 

098 

859 

1  13 

860 

1  94 

863 

0  89 

864 

1  24 

865 

1  94 

870 

057 

871 

1  25 

872 

1  25 

873 

0  61 

874 

089 

875 

1  18 

877 

0  77 

878 

077 

879 

0  89 

880 

1  01 

881 

0  59 

882 

1  93 

883 

0  93 

884 

060 

885 

2  11 

889 

1  35— 

890 

1  26 

891 

1  35 

893 

0  91 

894 

096 

895 

1  54 

897 

0  70 

898 

1  54 

900 

1  39 

901 

1  39 

902 

1  70 
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ZIP 

Code 


903 
904 
905 
906 
907 
908 
910 
91) 
912 
913 
914 
915 
916 
917 
918 
919 
920 
921 
922 
923 
924 
925 
926 


GAAF 


1  41 
1  23 
1  82 
1  19 
1  01 
1  24 
1  16 

0  79 

1  58 
1  53 
1  24 
1  55 

0  69 

1  22 

0  56 

1  06 
1  32 
1  53 
1  49 
1  12 
1  53 
1  11 
1  78 


ZIP 
Code 

GAAF 

927 

1  67 

928 

1  18 

930 

1  39 

931 

1  73 

932 

1  20 

933 

1  28 

934 

1  31 

935 

1  66 

936 

0  72 

937 

1  05 

938 

1  05 

939 

1  02 

940 

200 

941 

2  13 

942 

0  97 

943 

1  05 

944 

200 

945 

1  55 

946 

1  32 

947 

1  36 

948 

0  87 

949 

1  31 

950 

1  42 

ZIP 

Code 


951 
952 
953 
954 
955 
956 
957 
958 
959 
960 
961 
967 
968 
969 
970 
971 
972 
973 
974 
975 
976 
977 
978 


GAAF 


1  50 
1  35 
1  43 
1  42 
060 
0  97 

0  97 

1  77 
1  11 
1  40 
1  19 
1  06 
1  03 
1  43 
0  80 
0  99 
0  97 
0  82 

0  80 
081 

1  18 
1  01 
1  11 


ZIP 
Code 

GAAF 

979 

086 

980 

0  90 

981 

1  21 

982 

0  79 

983 

0  81 

984 

0  81 

985 

096 

986 

0  82 

988 

0  89 

989 

0  91 

990 

062 

991 

0  67 

992 

0  82 

993 

1  00 

994 

1  08 

995 

224 

996 

0  82 

997 

1  15 

998 

1  23 

999 

1  23 

57264 
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ZIP 

GAAF 

Code 

Nationwide 

Averaqe 

1  00 

002 

0.94 

005 

0.80 

006 

0.40 

007 

040 

008 

0.40 

009 

040 

010 

0.8-: 

Oil 

0  81 

012 

0.70 

013 

091 

014 

091 

015 

100 

016 

0.90 

017 

1.03 

018 

080 

019 

080 

020 

0.87 

021 

091 

022 

108 

023 

087 

024 

091 

025 

077 

026 

077 

027 

0  87 

028 

0.83 

029 

0.83 

030 

091 

031 

091 

032 

0.79 

033 

0.79 

034 

079 

035 

079 

036 

0.79 

037 

079 

038 

0.94 

039 

0  78 

040 

076 

041 

064 

042 

0.75 

043 

0  78 

044 

080 

045 

0  80 

046 

080 

047 

078 

048 

080 

049 

0.78 

050 

0  73 

051 

0.73 

052 

073 

053 

073 

054 

069 

055 

080 

056 

0.73 

057 

073 

058 

0.73 

059 

0  73 

060 

0.88 

061 

0  83 

062 

088 

063 

088 

064 

091 

065 

088 

066 

088 

067 

0  91 

068 

0.94 

069 

094 

070 

089 

ZIP 

GAAF 

Code 

071 

090 

072 

089 

073 

0.90 

074 

088 

075 

088 

076 

088 

077 

1  12 

078 

0.87 

079 

087 

080 

111 

081 

111 

082 

111 

083 

1  11 

084 

1.11 

085 

1.12 

086 

1.12 

087 

1.01 

088 

0  98 

089 

1.12 

100 

086     • 

101 

086 

102 

0.86 

103 

0.89 

104 

0.89 

105 

085 

106 

085 

107 

0  85 

108 

0.85 

109 

1  00 

110 

089 

111 

0.89 

112 

090 

113 

0  90 

114 

0.90 

115 

080 

116 

0.80 

117 

080 

118 

080 

119 

0.80 

120 

068 

121 

0  68 

122 

068 

123 

068 

124 

068 

125 

075 

126 

075 

127 

075 

128 

066 

129 

066 

130 

0  60 

131 

060 

132 

060 

133 

067 

134 

067 

135 

067 

136 

067 

137 

064 

138 

064 

139 

064 

140 

054 

141 

0  54 

142 

054 

143 

0  54 

144 

056 

145 

056 

146 

0  56 

147 

054 

148 

056 

149 

0  56 

150 

-.00 

ZIP 
Code 


GAAF 


151 

1  00 

152 

100 

153 

084 

154 

084 

155 

0  81 

156 

087 

157 

080 

158 

0  75 

159 

081 

160 

087 

161 

087 

162 

0  87 

163 

0  75 

164 

084 

166 

0.84 

166 

0  85 

167 

075 

168 

080 

169 

0  73 

170 

0  79 

171 

0  79 

172 

0  77 

173 

077 

174 

0  77 

175 

077 

176 

0  65 

177 

0  73 

178 

0.73 

179 

0  67 

180 

077 

181 

077 

182 

0  83 

183 

086 

184 

0  83 

185 

083 

186 

083 

187 

0  83 

188 

0  83 

189 

124 

190 

1  48 

191 

1  27 

192 

1  27 

193 

1  24 

194 

1  24 

195 

067 

196 

0  67 

197 

0  67 

198 

0  67 

199 

0  76 

200 

0  91 

201 

086 

202 

0  91 

203 

0  91 

204 

0  91 

205 

0  91 

206 

0  65 

207 

0  66 

208 

0  72 

209 

0  72 

210 

054 

211 

054 

212 

054 

214 

0  54 

215 

0  49 

216 

060 

217 

0  49 

218 

0  50 

219 

054 

220 

0  86 

221 

086 

ZIP 

Code 

GAAF 

222 

0  90 

223 

090 

224 

0  92 

225 

092 

226 

0  72 

227 

0  72 

228 

072 

229 

0  72 

230 

092 

231 

0  92 

232 

0.92 

233 

082 

234 

082 

235 

0  82 

236 

0  82 

237 

0  82 

238 

0  92 

239 

0  74 

240 

0  76 

241 

0  76 

242 

0  76 

243 

0  76 

244 

0  72 

245 

0  74 

246 

0  76 

247 

0  67 

248 

067 

249 

0  67 

250 

0  67 

251 

067 

252 

0  67 

253 

0  67 

254 

0  74 

255 

0  67 

256 

0  67 

257 

067 

258 

067 

259 

0  67 

260 

0  67 

261 

0  74 

262 

0  74 

263 

0  74 

264 

0  74 

265 

0  67 

266 

0  67 

267 

0  74 

266 

0  74 

270 

0  63 

271 

0  60 

272 

0.63 

273 

0  63 

274 

0  63 

275 

0  72 

276 

0  72 

277 

0  77 

278 

0  72 

279 

0  72 

280 

0  72 

281 

0  72 

282 

0  73 

283 

0  72 

264 

0  72 

285 

0  72 

286 

0  75 

287 

0  75 

288 

0  75 

289 

0  75 

290 

0  82 

291 

0  82 

292 

0  76 
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ZIP 
Code 

GAAP 

293 

0  87 

294 

0  89 

295 

0  89 

296 

0  78 

i97 

0  87 

298 

088 

299 

088 

300 

08e 

301 

086 

302 

086 

303 

086 

304 

090 

305 

0  63 

306 

0  83 

307 

0  83 

308 

0  83 

309 

0  83 

310 

0  86 

311 

086 

312 

036 

313 

0  90 

314 

090 

315 

090 

316 

0  82 

3'^ 

0  82 

318 

0  82 

319 

0  82 

320 

1  1' 

321 

1  02 

322 

'  15 

323 

1  10 

324 

1   '0 

325 

1  'G 

326 

C  98 

327 

1   '9 

328 

1   13 

329 

•  26 

330 

1  28 

331 

'   1  1 

332 

1  11 

333 

1  42 

334 

1    14 

335 

1   '9 

336 

1   13 

337 

1  '9 

338 

1  02 

339 

1  '2 

341 

1  34 

342 

1  06 

344 

0  92 

346 

1  06 

34'' 

1   19 

349 

1  23 

350 

1  00 

351 

1  00 

352 

1  1 1 

354 

1  00 

355 

1  00 

356 

094 

357 

094 

358 

094 

359 

1  09 

360 

1  01 

361 

1  01 

362 

1  09 

363 

1  01 

364 

1  or 

365 

0  31 

366 

0  31 

367 

1  01 

368 

1  01 

369 

1  01 

370 

0  33 

371 

0  83 

372 

0  85 

373 

0  79 

374 

0  79 

375 

081 

376 

0  79 

377 

0  79 

378 

0  79 

379 

081 

380 

0  82 

3ai 

081 

382 

0  72 

383 

0  72 

384 

0  83 

385 

0  79 

386 

0  76 

387 

c  73 

388 

0  73 

389 

0  73 

390 

0  70 

391 

0  70 

392 

0  70 

393 

0  70 

394 

0  75 

395 

0  75 

396 

0  75 

397 

0  73 

399 

:  86 

400 

096 

401 

0  96 

402 

0  90 

403 

a  ■'5 

404 

0  '5 

405 

3  79 

406 

0  '9 

407 

0  83 

408 

0  83 

409 

0  83 

410 

0  :'5 

411 

0  8J 

412 

0  83 

413 

0  83 

414 

0  83 

415 

0  83 

416 

0  83 

417 

0  83 

41S 

C  83 

420 

0  74 

421 

0  94 

422 

0  74 

423 

0  74 

424 

0  74 

425 

3  '4 

426 

J  74 

427 

0  74 

430 

0  79 

431 

0  79 

432 

0  74 

433 

0  72 

434 

0  82 

435 

0  82 

436 

0  82 

437 

0  76 

438 

0  76 

439 

0  76 

440 

0  83 

441 

0  80 

442 

084 

443 

0  84 

444 

.0  80 

445 

0  80 

446 

0  76 

447 

064 

448 

0  76 

449 

0  78 

450 

0  77 

451 

0  77 

452 

0  73 

453 

081 

454 

0  86 

455 

081 

456 

0  77 

457 

0  76 

458 

0  72 

459 

0  73 

460 

0  76 

461 

0  76 

462 

0  72 

463 

0  82 

464 

0  82 

465 

0  84 

466 

084 

467 

0  73 

468 

0  73 

469 

0  77 

470 

0  76 

471 

0  76 

472 

0  76 

473 

0  76 

474 

0  76 

475 

0  77 

476 

0  77 

477 

0  77 

473 

0  76 

4:'9 

0  77 

480 

0  97 

481 

0  96 

482 

0  97 

483 

0  99 

484 

0  89 

485 

0  89 

486 

081 

487 

081 

488 

0  79 

489 

0  79 

490 

0  79 

491 

0  79 

492 

0  79 

493 

0  70 

494 

0  70 

495 

0  70 

496 

0  70 

497 

0  70 

498 

0  82 

499 

0  82 

500 

0  74 

501 

0  74 

502 

0  74 

503 

0  74 

504 

071 

505 

0  72 

506 

0  71 

507 

071 

508 

0  72 

509 

0  74 

510 

0  72 

511 

0  75 

ZIP 

GAAP 

Code 

512 

0  72 

513 

0  72 

514 

0  72 

515 

0  72 

516 

0  72 

520 

0  71 

521 

0  71 

522 

0  71 

523 

071 

524 

0  71 

525 

071 

526 

071 

527 

0  71 

528 

071 

530 

0  91 

531 

1  00 

532 

0  97 

534 

0  90 

535 

0  82 

537 

0  80 

538 

0  82 

539 

0  84 

540 

0  93 

541 

0  74 

542 

0  74 

543 

066 

544 

0  75 

545 

0  93 

546 

0  82 

547 

0  80 

548 

0  93 

549 

0  67 

550 

0  98 

551 

1  00 

553 

1  06 

554 

0  95 

555 

1  06 

556 

0  83 

557 

0  83 

558 

0  79 

559 

0  76 

560 

0  74 

561 

0  79 

562 

0  79 

563 

0  76 

564 

0  7S 

565 

0  83 

566 

0  83 

567 

0  83 

570 

0  65 

571 

0  68 

572 

0  65 

573 

0  65 

574 

0  65 

575 

0  65 

576 

0  65 

577 

0  65 

580 

0  74 

581 

0  86 

582 

0  74 

583 

0  74 

584 

0  74 

585 

0  74 

586 

0  74 

587 

0  74 

588 

0  74 

590 

0  68 

591 

084 

592 

0  68 

593 

0  68 
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ZIP 

GAAP 

ZIP 

GAAF 

ZIP 

GAAF 

ZIP 

GAAF 

Code 

Code 

Code 

Code 

594 

0.68 

670 

0.94 

752 

108 

826 

0.92 

595 

068 

671 

094 

753 

108 

827 

092 

696 

068 

672 

1.11 

754 

1  10 

828 

092 

597 

068 

673 

083 

755 

1  10 

829 

092 

596 

068 

674 

080 

756 

1.10 

av) 

0.92 

599 

0.68 

676 

0.80 

757 

1  10 

831 

092 

600 

122 

676 

080 

758 

1  10 

832 

087 

601 

125 

677 

0.80 

759 

1  10 

833 

088 

602 

1  15 

676 

080 

760 

1  18 

834 

087 

603 

1  15 

679 

0.80 

761 

1.18 

836 

0  88 

604 

1.28 

680 

092 

762 

1  08 

836 

0  88 

605 

1.33 

681 

0.92 

763 

1  08 

837 

082 

606 

1  18 

683 

0.79 

764 

092 

838 

088 

607 

1.18 

684 

0.79 

765 

107 

840 

098 

608 

1  18 

Mf> 

090 

766 

C.92 

841 

095 

609 

1  10 

686 

079 

767 

0  92 

842 

0  95 

610 

0.92 

687 

0.79 

768 

0.97 

843 

0  95 

611 

104 

688 

079 

769 

097 

844 

095 

612 

0.92 

689 

079 

770 

1.12 

845 

0  82 

'   613 

1.04 

690 

079 

772 

1  12 

846 

0  82 

614 

1.04 

691 

0.79 

773 

1  12 

847 

0  82 

615 

1.04 

692 

0.79 

774 

1  12 

860 

1  27 

616 

1.17 

693 

079 

775 

1  12 

852 

1  29 

617 

1  13 

700 

106 

776 

1  32 

853 

1  29 

618 

1.04 

701 

1.14 

777 

132 

855 

120 

619 

0.95 

703 

094 

773 

1  07 

856 

1  10 

620 

1  20 

704 

1  06 

779 

097 

857 

1  10 

622 

0.99 

705 

0.94 

780 

1,04 

859 

1  20 

623 

0.84 

706 

094 

781 

0.97 

860 

1  04 

624 

0  92 

707 

0.97 

782 

1.04 

863 

1  20 

625 

0.84 

708 

097 

783 

1.28 

864 

120 

626 

084 

710 

1  07 

784 

1  28 

865 

104 

627 

0.94 

711 

1  07 

785 

1.28 

870 

096 

628 

092 

712 

1  07 

786 

1.06 

871 

088 

629 

099 

713 

107 

787 

1  06 

872 

096 

630 

1.07 

714 

1  07 

788 

097 

873 

096 

631 

107 

716 

0.92 

789 

106 

874 

096 

633 

107 

717 

0.92 

790 

1  01 

875 

096 

634 

107 

718 

092 

791 

1  01 

877 

096 

635 

095 

719 

0  92 

792 

1  01 

878 

1  08 

636 

0  92 

720 

1  01 

793 

122 

879 

1  08 

637 

092 

721 

1.01 

794 

1  22 

-   880 

1  08 

638 

091 

722 

1  01 

795 

1  22 

■   881 

1  08 

639 

0.91 

723 

0  92 

796 

1.22 

882 

1  08 

640 

1.09 

724 

085 

797 

0.97 

883 

1  08 

641 

109 

725 

0.85 

798 

097 

884 

096 

644 

0.95 

726 

085 

799 

1  82 

885 

1  82 

645 

095 

727 

0.85 

800 

1  06 

889 

1  54 

646 

0.95 

728 

0.92 

801 

1  28 

.  890 

1  54 

647 

0.91 

729 

0.86 

802 

1  07 

891 

1  54 

648 

0.91 

730 

095 

803 

1  06 

893 

1  33 

649 

1.09 

731 

095 

804 

1  06 

894 

1  33 

650 

090 

733 

1  06 

805 

091 

895 

1  33 

651 

0.90 

734 

1  02 

806 

091 

897 

1  33 

652 

0.90 

735 

102 

807 

0  91 

898 

1  33 

653 

091 

736 

0.95 

808 

1  02 

900 

1  45 

654 

091 

737 

0  95 

809 

1  02 

901 

1  45 

655 

0.91 

738 

095 

810 

1  02 

902 

1  73 

656 

0.91 

739 

095 

811 

090 

903 

1  73 

657 

0.91 

740 

080 

812 

0  90 

904 

1  73 

658 

079 

741 

0  80 

813 

090 

905 

161 

660 

1.08 

743 

088 

814 

090 

906 

1  61 

661 

1  08 

744 

0.88 

815 

0.90 

907 

1  61 

662 

1.26 

745 

1.02 

816 

098 

908 

1  61 

664 

0.93 

746 

0  96 

820 

092 

910 

1  46 

665 

0.93 

747 

1  02 

821 

092 

911 

1  69 

666 

097 

748 

088 

822 

092 

912 

1  46 

667 

083 

749 

1.02 

823 

0  92 

913 

1  47 

668 

0.83 

750 

1  18 

824 

0  92 

914 

1  56 

669 

0.80 

751 

1  18 

825 

0  92 

915 

1  47 
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ZP 

GAAF 

Code 

916 

1  56 

91' 

1  69 

918 

1  69 

919 

1  40 

920 

1  40 

921 

1   40 

922 

1  38 

923 

1  38 

924 

1  38 

925 

1  38 

926 

1  44 

927 

•  44 

92S 

1  44 

33G 

1  21 

931 

'  57 

932 

'  20 

933 

•  20 

934 

'  66 

935 

•  20 

9?6 

•  28 

ZIP 

Code 

GAAF 

937 

1  28 

938 

1  28 

939 

1  39 

940 

1  60 

941 

1  54 

942 

1  81 

943 

1  43 

944 

1  48 

945 

'  60 

946 

1  60 

547 

1  50 

948 

1  60 

949 

1  60 

950 

1  '2 

951 

,  -,2 

962 

'  68 

953 

'  68 

954 

1  23 

955 

1  ^3 

556 

1  33 

ZIP 
Code 

GAAF 

957 

1  88 

958 

1  81 

959 

1  23 

960 

1  23 

961 

1  23 

967 

1  05 

968 

1  05 

969 

1  05 

970 

1  01 

971 

1  01 

972 

0  92 

973 

084 

974 

081 

975 

0  81 

976 

081 

977 

0  81 

978 

0  99 

979 

0  99 

980 

0  90 

981 

0  88 

ZIP 

GAAF 

Code 

982 

0  95 

983 

1  02 

984 

1  02 

985 

0  92 

986 

0  89 

988 

0  90 

989 

090 

990 

1  03 

991 

1  03 

992 

1  03 

993 

090 

994 

090 

995 

1  13 

996 

1  07 

997 

1  13 

998 

1  07 

999 

1  11 
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TABLE  Q.  —  DURABLE  MEDICAL  EQUIPMENT,  SUPPLIES,  VISION  AND  HEARING  HARDWARE  CHARGES 
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71 D 

GAAF 

GAAF 

^ TIO 

GAAF 

ZIP 

iir 

i-lT- 

Code 

Non- 

Code 

Non- 

Code 

Non- 

Drug 

Drug 

Drug 

Drug 

Drug 

Dnjg 

Nationwide 

068 

1.12 

075 

144 

1  05 

1  09 

Average 

100 

100 

P69 

1.12 

075 

146 

1  05 

1  09 

070 

0.97 

1  05 

146 

1  05 

1  09 

002 

1  12 

0.71 

071 

1  06 

1  00 

147 

•  094 

090 

005 

095 

067 

072 

0  97 

1  05 

148 

1  05 

1  09 

006 

1  16 

068 

073 

1.06 

1  00 

149 

1  05 

1  09 

007 

1.16 

068 

074 

098 

0  80 

150 

1  05 

0  59 

008 

1  16 

068 

075 

098 

0  80 

151 

1  05 

0  59 

009 

1.16 

0  68 

076 

098 

0  80 

152 

1  05 

0  59 

010 

0.81 

073 

077 

1.07 

076 

153 

1  02 

1  28 

Oil 

081 

073 

078 

0  93 

076 

154 

1  02 

1  28 

012 

0.95 

098 

079 

093 

0  76 

155 

1  06 

0  91 

013 

1  00 

104 

080 

1  17 

1  18 

156 

1  00 

0  68 

014 

1  00 

1  04 

081 

1.17 

1  18 

157 

1  09 

1  05 

015 

107 

0.92 

082 

1  17 

1  18 

158 

1  02 

1  10 

016 

0  93 

0.96 

083 

1  17 

1  18 

159 

1  06 

0  91 

017 

0.86 

1  07 

084 

1  17 

1  18 

160 

1  00 

0  68 

018 

090 

080 

085 

1  07 

0  76 

161 

1  00 

0  68 

019 

090 

080 

086 

107 

076 

162 

1  00 

0  66 

020 

0.85 

108 

087 

1  15 

077 

163 

1  02 

1  10 

021 

0.92 

1  03 

088 

1  02 

088 

164 

113 

0  95 

022 

0.89 

092 

089 

0  76 

0  63 

165 

1  13 

0  95 

023 

085 

1  08 

100 

1  16 

075 

166 

0  99 

1  04 

024 

0.92 

1  03 

101 

1  16 

0  75 

167 

1  02 

1  10 

025 

0.95 

093 

102 

1  16 

0  75 

168 

1  09 

1  05 

026 

0  95 

093 

103 

1.08 

0  69 

__   169 

078 

0  97 

027 

0  85  . 

1.08 

104 

1  08 

0  69 

170 

096 

0  93 

028 

088 

1  31 

105 

1  14 

067 

171 

096 

093 

029 

088 

1  31 

106 

1  03 

086 

172 

1  06 

090 

030 

0  73 

1  19 

107 

1  14 

0  67 

173 

1  06 

090 

031 

073 

1  19 

108 

1  14 

0  67 

174 

1  06 

0  90 

032 

104 

074 

109 

094 

0  74 

175 

1  06 

090 

033 

1  04 

074 

110 

1  08 

0  69 

176 

1  11 

1  02 

034 

1  04 

074 

111 

1  08 

069 

177 

078 

0  97 

035 

1  04 

0  74 

112 

1  05 

1  14 

178 

0  78 

0  97 

036 

1  04 

074 

■  113 

1  05 

1  14 

179 

1  07 

0  76 

037 

1  04 

0  74 

114 

1  05 

1  14 

180 

1  07 

1  00 

038 

1  12 

0.71 

113 

095 

0  67 

181 

1  07 

1  00 

039 

090 

0.85 

116 

0  95 

0  67 

182 

0  96 

0  85 

040 

1  09 

0.57 

117 

095 

0  67 

183 

1  16 

0  79 

041 

1  16 

061 

-  118 

0  95 

0  67 

184 

0  96 

0  85 

042 

1  09 

0.57 

119 

0  95 

0  67 

185 

0  96 

0  85 

043 

090 

0.85 

120 

1  00 

1  10 

186 

096 

0  85 

044 

085 

084 

121 

1  00 

1  10 

187 

0  96 

0  85 

045 

085 

0.84 

122 

1  00 

1  10 

188 

0  96 

0  85 

046 

0  85 

084 

123 

1  00 

1  10 

189 

1  12 

0  88 

047 

0  90 

085 

124 

1  00 

1  10 

190 

1  05 

0  78 

048 

085 

0.84 

125 

0  72 

0  56 

191 

0  84 

0  82 

049 

0.90 

0.85 

126 

0  72 

056 

192 

084 

0  82 

050 

1.14 

0.78 

127 

0  72 

0  56 

193 

1  •;2 

0  88 

051 

1.14 

078 

128 

0  97 

0  72 

194 

1  12 

0  86 

052 

1.14 

078 

129 

0  97 

0  72 

195 

1  07 

0  76 

053 

1  14 

0.78 

130 

0  85 

1  16 

196 

1  07 

0  76 

054 

1  07 

0.60 

131 

0  85 

1  16 

197 

0  83 

0  88 

065 

090 

0  80 

132 

0  85 

1  16 

198 

0  83 

0  88 

056 

1  14 

078 

133 

1  07 

0  98 

199 

1  07 

0  82 

057 

1  14 

0.78 

134 

1  07 

0  98 

200 

1  11 

1  39 

058 

1  14 

078 

135 

1  07 

098 

201 

1  22 

0  97 

059 

1.14 

078 

136 

1  07 

0  98 

202 

1  11 

1  39 

060 

0  81 

077 

137 

1  16 

0  57 

203 

1  11 

1  39 

061 

0.77 

0  70 

138 

1  15 

0  57 

204 

1  11 

1  39 

062 

081 

077 

139 

1  15 

0  57 

205 

1  11 

1  39 

063 

081 

077 

140 

094 

090 

206 

1  09 

0  84 

064 

1  04 

066 

141 

094 

0  90 

207 

1  12 

0  92 

065 

1.00 

0  61 

142 

0  94 

0  90 

208 

1  00 

0  74 

066 

1  00 

0  61 

143 

094 

0  90 

209 

1  00 

0.74 

067 

1.04 

066 

144 

1  05 

1  09 

210 

0  89 

0  97 
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ZIP 

GAAF 

Code 

Non- 

Drug 

Drug 

211 

0  89 

0  97 

212 

095 

1  07 

214 

0  89 

0  97 

215 

1  04 

0  97 

216 

0  72 

0  73 

217 

1  04 

0  97 

218 

0  72 

0  73 

219 

0  89 

0  97 

220 

1  22 

0  97 

221 

1  22 

0  97 

222 

094 

0  92 

223 

094 

0  92 

224 

1  01 

1  10 

225 

1  01 

1  10 

226 

1  04 

1  01 

227 

1  04 

1  01 

228 

1  04 

1  01 

229 

1  04 

1  01 

230 

1  01 

1  10 

231 

1  01 

1  10 

232 

1  01 

1  10 

233 

1  19 

1  05 

234 

1  19 

1  05 

235 

1  19 

'  05 

236 

1  19 

1  05 

237 

1  19 

1  05 

238 

1  01 

1  10 

239 

1  03 

0  59 

240 

1  06 

0  85 

241 

1  06 

0  85 

242 

1  06 

0  85 

243 

1  06 

0  85 

244 

1  04 

1  01 

245 

1  03 

0  59 

246 

1  06 

0  85 

247 

1  09 

090 

248 

1  09 

090 

249 

1  09 

0  90 

250 

1  09 

0  90 

251 

1  09 

090 

252 

1  09 

090 

253 

1  09 

090 

254 

090 

0  93 

255 

1  09 

090 

256 

1  09 

090 

257 

1  09 

090 

25« 

1  09 

090 

259 

1  09 

090 

260 

096 

1  14 

261 

090 

0  93 

262 

090 

0  93 

263 

090 

0  93 

264 

090 

0  93 

265 

095 

1   14 

266 

1  09 

090 

267 

090 

0  93 

268 

090 

0  93 

270 

0  91 

1  13 

271 

1  06 

1  oa 

272 

0  91 

1  13 

273 

091 

1  13 

274 

091 

1  13 

275 

1  05 

1  09 

276 

1  05 

1  09 

277 

0  98 

1  O-i 

278 

1  11 

096 

279 

1  11 

096 

GAAF 

ZIP 

Code 

Noo- 

Daig 

Drug 

280 

1  07 

098 

281 

1  07 

098 

282 

1  08 

1  27 

283 

1  11 

096 

284 

1  11 

096 

285 

I  11 

096 

286 

1  27 

1  10 

287 

1  27 

1  10 

288 

1  27 

1  10 

289 

1  27 

1  10 

290 

1  01 

1  04 

291 

1  01 

1  04 

292 

1  13 

1  15 

293 

1  09 

1  35 

294 

1  09 

0  97 

295 

1  09 

0  97 

296 

0  97 

1  01 

297 

1  09 

1  35 

298 

094 

086 

299 

094 

086 

300 

1  02 

1  09 

301 

1  12 

1  20 

302 

1  12 

1  20 

303 

094 

1  09 

304 

1  00 

1  10 

305 

0  75 

1  04 

306 

0  75 

1  04 

307 

0  75 

1  04 

308 

0  75 

1  04 

309 

0  75 

1  04 

310 

1  05 

1  09 

311 

094 

1  09 

312 

1  05 

1  09 

313 

1  02 

0  73 

314 

1  02 

0  73 

315 

1  00 

1  10 

316 

1  11 

1  09 

317 

1  11 

1  09 

318 

1  11 

1  09 

319 

1  11 

1  09 

320 

1  01 

1  08 

321 

1  02 

1  22 

322 

0  93 

1  05 

323 

1  06 

1  02 

324 

1  06 

1  02 

325 

1  06 

1  02 

326 

1  02 

1  08 

327 

1  04 

1  35 

328 

1  04 

1  08 

329 

090 

0  97 

330 

1  12 

1  08 

331 

088 

108 

332 

0  88 

1  08 

333 

1  23 

1  04 

334 

1  06 

1  35 

335 

1  24 

1  18 

336 

1  00 

0  92 

337 

1  24 

1  18 

338 

1  08 

0  78 

339 

1  18 

0  91 

341 

1  13 

0  70 

342 

1  15 

1  00 

344 

1  16 

094 

346 

1  15 

1  00 

347 

1  04 

1  35 

349 

1  06 

107 

350 

0  89 

1  01 

GAAF 

ZIP 

Code 

Non- 

Drug 

Drug 

351 

0  89 

1  01 

352 

099 

0  89 

354 

0  89 

1  01 

355 

0  89 

1.01 

356 

0  92 

090 

357 

0  92 

090 

358 

0  92 

090 

359 

1  08 

1  21 

360 

1  04 

0  85 

361 

1  04 

0  85 

362 

1  08 

1  21 

363 

1  04 

085 

364 

1  04 

0  85 

365 

0  79 

1  01 

366 

0  79 

1  01 

367 

1  04 

085 

368 

1  04 

0  85 

369 

1  04 

085 

370 

1  30 

1  00 

371 

1  30 

1  00 

372 

096 

088 

373 

107 

1  32 

374 

1  07 

1  32 

375 

1  01 

1  15 

376 

1  07 

1  32 

377 

1  07 

1  32 

378 

1  07 

1  32 

379 

0  99 

0  76 

380 

1  03 

108 

381 

1  01 

1  15 

382 

1  01 

1  06 

383 

1  01 

1  06 

384 

1  30 

1  00 

385 

1  07 

1  32 

386 

0  98 

1  19 

387 

1  09 

0  85 

388 

1  09 

085 

389 

1  09 

0  85 

390 

1  24 

0  91 

391 

1  24 

0  91 

392 

1  24 

0  91 

393 

1  24 

0  91 

394 

1  05 

1  35 

395 

1  05 

1  35 

396 

1  05 

1  35 

397 

1  09 

085 

399 

094 

109 

400 

0  95 

0  83 

401 

0  95 

0  83 

402 

1  01 

100 

403 

0  89 

1  41 

404 

0  89 

1  41 

405 

1  04 

082 

406 

1  04 

0  82 

407 

0  77 

1  10 

408 

0  77 

1  10 

409 

0  77 

1  10 

410 

0  89 

1  41 

411 

0  77 

1  10 

412 

0  77 

1  10 

413 

0  77 

1  10 

414 

0.77 

1  10 

415 

0  77 

1  10 

416 

0  77 

1  10 

417 

0  77 

1  10 

418 

0  77 

1  10 

420 

1  01 

095 

1  Qi  /  T^lll.•of^!! 
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TIO 

GAAF 

GAAF 

GAAF 

LXr 

L.\r 

L.\T- 

Code 

Non- 

Code 

Non- 

Code 

Non- 

Drug 

Drug 

Drug 

Drug 

Drvjg 

Drug 

421 

0  95 

080 

490 

0.84 

073 

564 

1  03 

084 

422 

1.01 

095 

491 

084 

0  73 

565 

0  87 

0  74 

423 

101 

0.95 

492 

0.84 

073 

566 

087 

0  74 

424 

101 

095 

493 

094 

0  72 

567 

0  87 

0  74 

425 

105 

1  13 

494 

094 

0  72 

570 

0  97 

0  73 

426 

105 

1  13 

495 

094 

0  72 

—         571 

084 

0  82      - 

427 

1  05 

1  13 

496 

094 

0  72 

572 

0  97 

0  73 

430 

1.02 

053 

497 

094 

072 

573 

097 

0  73 

431 

1.02 

053 

498 

1  24 

0.65 

574 

0  97 

073 

432 

075 

121 

499 

124 

0  65 

575 

0.97 

0  73 

433 

0.87 

076 

500 

093 

067 

576 

097 

073 

434 

096 

0.68 

501 

093 

0  67 

577 

0.97 

0  73 

435 

0.96 

0.68 

502 

093 

067 

580 

096 

058 

436 

0.96 

068 

503 

093 

0  67 

581 

086 

0  75 

437 

0.96 

0.85 

504 

0  76 

0  75 

582 

096 

0  58 

438 

0.96 

0.85 

505 

092 

0.76 

583 

096 

0  58 

439 

0.96 

0.85 

506 

0.76 

075 

584 

096 

0  58 

440 

0.92 

095 

507 

076 

075 

585 

096 

058 

441 

0.86 

077 

508 

0.92 

0  76 

586 

0  96 

058 

442 

103 

098 

509 

093 

067 

587 

096 

0  58 

443 

1.03 

0.98 

510 

0  92 

0,76 

588 

096 

058 

444 

0.81 

0  95 

511 

0  78 

077 

590 

0  88 

071 

445 

081 

095 

512 

0  92 

0  76 

591 

0  77 

0  69 

446 

096 

085 

513 

0  92 

0  76 

592 

0  88 

071 

447 

0.95 

099 

514 

092 

0.76 

593 

0  88 

071 

448 

0  60 

095 

515 

092 

076 

594 

0  88 

0  71 

449 

0  79 

0.71 

516 

0  92 

076 

595 

0  88 

0  71 

450 

1.07 

072 

520 

0  95 

084 

596 

088 

0  71 

451 

1  07 

0  72 

521 

0.76 

0  75 

597 

0  88 

0  71 

452 

1.06 

081 

522 

095 

0.84 

598 

088 

071 

453 

086 

101 

523 

0.95 

064 

599 

088 

071 

454 

098 

099 

524 

0.95 

084 

500 

1  06 

098 

455 

086 

101 

525 

095 

084 

601 

1  02 

1  18 

456 

1.07 

0  72 

526 

0.95 

084 

602 

097 

1  15      • 

457 

0.96 

085 

527 

0.95 

084 

603 

097 

1  15 

458 

0.87 

0  76 

528 

095 

084 

604 

1  07 

099 

459 

1  06 

081 

530 

0  78 

1  02 

605 

0  94 

0  93 

460 

1  02 

121 

531 

1.04 

1  07 

606 

0  97 

1  05      . 

461 

1.02 

1.21 

532 

094 

099 

607 

097 

1  05 

462 

089 

083 

534 

1  02 

1  16 

608 

0  97 

1  05 

463 

098 

143 

535 

086 

0.96 

609 

1  04 

0  77 

464 

098 

143 

537 

084 

094 

610 

0  97 

090 

465 

0.84 

109 

538 

086 

096 

611 

0  85 

099 

466 

084 

1.09 

539 

069 

081 

612 

0  97 

090 

467 

0.88 

088 

540 

1.04 

0.92 

613 

0,68 

0  60    _ 

468 

0.88 

088 

541 

0  69 

094 

614 

068 

0  80 

469 

0.89 

097 

542 

0.69 

094 

615 

0  68 

080 

470 

092 

097 

543 

078 

1  02 

616 

0  84 

1  02 

471 

092 

097 

544 

1  11 

094 

617 

102 

081 

472 

092 

0.97 

545 

1.04 

092 

618 

0  82 

0  83 

473 

1  02 

1  21 

546 

0.72 

076 

619 

1  07 

1  11 

474 

092 

097 

547 

0.95 

068 

620 

102 

0  99 

475 

103 

0.99 

548 

1.04 

092 

622 

0  79 

1  02 

476 

103 

099 

549 

084 

070 

623 

096 

084 

477 

103 

0  99 

550 

085 

085 

624 

087 

0  99 

478 

092 

0.97 

.     551 

0.89 

1  03 

625 

096 

084 

479 

0.89 

097 

553 

0.72 

064 

626 

096 

084 

480 

127 

081 

554 

080 

099 

627 

084 

060 

481 

1.07 

0.93 

555 

072 

064 

628 

087 

099 

482 

095 

103 

556 

0.87 

0  74 

629 

0.79 

102 

483 

1.04 

1.07 

557 

0.87 

074 

630 

080 

077 

484 

105 

0.76 

558 

085 

090 

631 

1  07 

098 

485 

1.05 

0.76 

559 

0.96 

0  65 

633 

080 

0.77 

486 

1  10 

093 

560 

098 

080 

634 

080 

0  77 

,487 

1  10 

0.93 

561 

071 

0  58 

635 

092 

1  17 

488 

0.85 

078 

562 

071 

058 

636 

099 

1  00 

489 

085 

078 

563 

1  03 

084 

637 

099 

1  00 
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ZIP 

GAAf 

Code 

Nofi- 

Drug 

Drug 

638 

1  11 

1  04 

639 

1  11 

1  04 

.        640 

0  97 

1  01 

641 

0  97 

1  01 

644 

0  92 

1  17 

645 

0  92 

1   17 

646 

0  92 

1   17 

647 

1  11 

1  04 

548 

1  11 

1  04 

649 

0  97 

1  01 

650 

0  93 

1  01 

651 

0  93 

1  01 

652 

0  93 

1  01 

653 

1  11 

1  04 

654 

1  11 

1  04 

655 

1  11 

1  04 

656 

1  11 

1  04 

657 

1  11 

1  04 

658 

1  09 

0  85 

660 

1  03 

0  89 

661 

1  03 

0  89 

662 

t  06 

1  20 

664 

099 

0  79 

665 

099 

0  79 

666 

0  89 

0  58 

667 

086 

1  07 

668 

086 

107 

669 

1  06 

099 

670 

1  00 

099 

671 

1  00 

099 

672 

0  95 

1  01 

673 

086 

1  07 

674 

1  06 

0  99 

675 

1  06 

099 

676 

1  06 

099 

677 

1  06 

099 

678 

1  06 

099 

679 

1  06 

099 

680 

0  95 

089 

681 

095 

0  89 

683 

098 

0  87 

684 

098 

0  87 

685 

0  72 

0  95 

686 

098 

0  87 

687 

098 

0  87 

688 

098 

0  87 

689 

0  98 

0  87 

690 

0  98 

0  87 

691 

0  98 

0  87 

692 

098 

0  87 

893 

098 

0  87 

700 

094 

1  15 

701 

1  21 

1  09 

703 

091 

1  08 

704 

094 

1  15 

705 

0  91 

1  08 

706 

0  91 

1  08 

707 

094 

1  16 

708 

094 

1  16 

710 

096 

1  26 

711 

096 

1  26 

712 

096 

1  26 

713 

096 

1  26 

714 

096 

1  26 

716 

1  07 

095 

717 

1  07 

095 

718 

1  07 

095 

ZIP 

GAAP 

Code 

Non- 

Drug 

Drug 

719 

1  07 

0  95 

720 

099 

0  92 

721 

099 

0  92 

722 

099 

0  92 

723 

1  07 

0  95 

724 

1  13 

0  80 

725 

1  13 

080 

726 

1  13 

080 

727 

1  13 

0  80 

728 

1  07 

0  95 

729 

098 

1  09 

730 

1  03 

1  33 

731 

1  03 

1  33 

733 

1  04 

1  08 

734 

1  06 

1  41 

735 

1  06 

1  41 

736 

090 

1  17 

737 

090 

1  17 

738 

090 

1  17 

739 

090 

1  17 

740 

1  08 

1  48 

741 

1  08 

148 

743 

088 

1  40 

744 

088 

1  40 

745 

1  06 

1  41 

746 

090 

1  17 

747 

1  06 

1  41 

748 

088 

1  40 

749 

1  06 

1  41 

750 

1  11 

1  01 

751 

1  11 

1  01 

752 

1  04 

1  05 

753 

1  04 

1  05 

754 

0  97 

098 

755 

0  97 

098 

756 

0  97 

0  98 

757 

0  97 

0  98 

758 

0  97 

0  98 

759 

0  97 

096 

760 

094 

1  05 

761 

094 

1  05 

762 

0  85 

1  10 

763 

0  85 

1  10 

764 

1  05 

0  95 

765 

1  10 

0  97 

766 

1  05 

095 

767 

1  05 

095 

768 

1  02 

096 

769 

1  02 

096 

770 

1  08 

1  13 

772 

1  08 

1  13 

773 

1  06 

1  08 

774 

1  06 

1  08 

775 

1  06 

1  08 

776 

0  99 

099 

777 

0  99 

099 

778 

1  10 

0  97 

779 

1  11 

1  01 

780 

099 

1  17 

781 

1  11 

1  01 

782 

099 

1  17 

783 

1  07 

0  91 

784 

1  07 

0  91 

785 

1  07 

0  91 

786 

1  04 

1  08 

787 

1  04 

1  08 

788 

1  02 

096 

GAAP 

ZIP 

Code 

Non- 

Drug 

Drug 

789 

1  04 

1  08 

790 

1  21 

1  05 

791 

1  21 

1  05 

792 

1  21 

1  05 

793 

1  02 

128 

794 

1  02 

1  28 

795 

1  02 

1  28 

796 

1  02 

1  28 

797 

1  02 

096 

798 

1  02 

096 

799 

1  39 

0  97 

800 

094 

1  01 

801 

1  15 

0  85 

802 

094 

1  03 

803 

094 

1  01 

804 

094 

1  01 

805 

086 

0  92 

806 

086 

0  92 

807 

086 

0  92 

808 

096 

0  82 

809 

096 

0  82 

810 

096 

082 

811 

0  93 

094 

812 

0  93 

094 

813 

0  93 

094 

814 

0  93 

094 

815 

0  93 

094 

816 

0  89 

1  11 

820 

096 

0  70 

821 

096 

0  70 

822 

096 

0  70 

823 

096 

0  70 

824 

096 

0  70 

825 

096 

070 

826 

096 

0  70 

827 

096 

0  70 

828 

096 

0  70 

829 

096 

0.70 

830 

096 

0  70 

831 

096 

0  70 

832 

0  77 

0  79 

833 

0  73 

0  74 

834 

0  77 

0  79 

835 

0  73 

0  74 

836 

0  73 

074 

837 

054 

065 

838 

0  73 

0  74 

840 

0  81 

094 

841 

0  83 

094 

842 

0  79 

0  77 

843 

0  79 

0  77 

844 

0  79 

0  77 

845 

0  92 

0  88 

846 

0  92 

088 

847 

0  92 

088 

850 

094 

0  95 

852 

1  07 

0  93 

853 

1  07 

0  93 

855 

1  08 

096 

856 

1  07 

1  00 

857 

1  07 

100 

859 

1  08 

096 

860 

0  92 

099 

863 

1  08 

096 

864 

1  08 

096 

865 

0  92 

099 

870 

1  01 

099 
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■yiD 

GAAP 

Code 

hton- 

Dojg 

Drug 

871 

093 

0.86 

872 

101 

0.99 

873 

101 

099 

874 

101 

0.99 

875 

101 

0.99 

877 

101 

099 

878 

090 

0.95 

879 

090 

095 

880 

0.90 

095 

881 

090 

0.95 

882. 

090 

095 

883 

090 

0.95 

884 

101 

099 

885 

139 

0.97 

889 

1.14 

0.94 

890 

1.14 

094 

891 

1  14 

094 

893 

1  15 

0.77 

894 

1  15 

077 

895 

1  15 

077 

897 

1.15 

077 

898 

1  15 

0  77 

900 

0.73 

076 

901 

073 

076 

.902 

1.05 

088 

903 

105 

088 

904 

1  05 

088 

905 

0.97 

0.80 

906 

097 

0.80 

907 

0.97 

0.80 

908 

097 

0.80 

910 

081 

078 

911 

0.95 

1.03 

912 

0.81 

0  78 

913 

094 

088 

914 

0.96 

081 

915 

0.94 

088 

916 

0  96 

081 

ZIP 

Code 

GAAP 

Non- 

Drug 

Drug 

917 

1.12 

1  17 

918 

1  12 

1  17 

919 

091 

080 

920 

091 

080 

921 

084 

0  84 

922 

087 

0.95 

923 

087 

095 

924 

087 

095 

925 

087 

0.95 

926 

1  20 

1  04 

927 

120 

1  04 

928 

120 

1  04 

930 

0.97 

088 

931 

1  07 

064 

932 

122 

1  04 

933 

1  22 

1  04 

934 

101 

0  76 

935 

1  22 

1  04 

936 

1  07 

0  70 

937 

1  07 

070 

938 

1  07 

070 

939 

•15 

0  86 

940 

1  03 

071 

941 

093 

106 

942 

1.02 

060 

943 

1  06 

0  78 

944 

1  17 

061 

945 

1  08 

089 

946 

108 

0  89 

947 

1,08 

089 

948 

108 

0  89 

949 

1  08 

0  89 

950 

0.93 

0.71 

951 

093 

0  71 

952 

096 

0  88 

953 

0.96 

088 

954 

100 

0  91 

955 

100 

0  91 

GAAP 

ZIP 

Code 

Non- 

Drug 

Drug 

956 

1.26 

1  03 

957 

1  26 

103 

958 

1  02 

060 

959 

1  00 

091 

960 

1  00 

091 

961 

100 

0  91 

967 

1  04 

1  10 

968 

1  04 

110 

969 

104 

1  10 

970 

1  08 

0  89 

971 

1  08 

0  89 

972 

0.98 

076 

973 

091 

052 

974 

092 

095 

975 

092 

0.95 

976 

092 

0  95 

977 

0  92 

0  95 

978 

1.03 

1  01 

979 

1  03 

1  01 

980 

1  11 

064 

981 

0  87 

1  02 

982 

0  93 

0  88 

983 

1  04 

0  77 

984 

1  04 

0  77 

986 

1  09 

0  59 

986 

1  00 

1  01 

988 

096 

0  80 

989 

096 

0  80 

990 

0.91 

080 

991 

0  91 

080 

992 

091 

0  80 

993 

096 

080 

994 

0.96 

0  80      - 

995 

0  71 

0  73 

996 

1  00 

0  75 

997 

071 

0  73 

998 

1  00 

075 

999 

080 

1  08 
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ZIP 

GAAF 

Code 

Class  1 

Ciass  M 

Class  111 

Nationwide 

Averaqe 

1  00 

1  00 

1  '00 

002 

0  96 

'  02 

1  08 

005 

1  23 

1  1 1 

1  15 

006 

0  90 

064 

0  '4 

007 

0  80 

064 

0''4 

003 

0  80 

064 

0  74 

009 

0  30 

064 

0  74 

010 

0  93 

0  98 

1  04 

011 

0  93 

0  98 

1  04 

012 

0  87 

094 

1  02 

013 

098 

1  04 

1  07 

014 

0  98 

1  04 

'  07 

015 

1  X 

1  03 

1  12 

016 

1  04 

1  07 

1  '2 

017 

1  06 

1  10 

'  20 

018 

1  0^ 

1  08 

1  16 

019 

1  07 

1  08 

'■   16 

020 

1  04 

1  06 

•  12 

021 

1  12 

1  1' 

'  24 

022 

1  10 

1  10 

'  30 

023 

1  34 

1  06 

'   12 

024 

1   "2 

1  1' 

'   24 

025 

1  06 

1  38 

1  '5 

026 

1  06 

1  08 

1  '5 

02  7 

1  04 

1  06 

'  12 

029 

1  06 

0  57 

•05 

029 

1  08 

3  9^ 

1  05 

030 

0  98 

'  35 

'  09 

031 

0  98 

1  35 

'  09 

032 

C  96 

1  30 

1  08 

033 

0  96 

'  30 

'  08 

034 

0  96 

'  00 

1  08 

035 

C  96 

•  QC 

■  08 

036 

0  96 

•  30 

'  08 

037 

0  9€ 

1  33 

"  08 

038 

396 

1  32 

'  08 

039 

0  38 

0  JO 

1  01 

040 

0  93 

0  98 

1  03 

04' 

094 

1  34 

1  '  1 

042 

0  93 

0  98 

'  08 

043 

0  88 

0  90 

'  01 

044 

0  39 

0  93 

1  01 

045 

:  99 

3  93 

'  01 

04S 

C  39 

0  93 

'  01 

047 

0  38 

0  30 

'  31 

048 

0  39 

0  93 

'  01 

049 

0  38 

0  90 

'  01 

050 

C  37 

0  94 

3  99 

051 

0  97 

0  94 

0  99 

052 

0  9^ 

0  94 

3  99 

053 

3  87 

0  94 

0  99 

054 

0  37 

0  97 

0  99 

055 

1  0'' 

1  08 

1  16 

056 

0  37 

0  94 

0  99 

057 

0  3^ 

0  54 

0  99 

058 

087 

0  94 

0  99 

069 

0  37 

0  94 

0  99 

060 

1  38 

1  08 

1   '2 

061 

1  12 

1  09 

1   14 

062 

'  08 

1  08 

1   12 

063 

'  08 

1  08 

1  12 

064 

•  10 

1  09 

'  13 

065 

1  -6 

1  10 

1   15 

066 

1   16 

1  10 

•   15 

067 

1  10 

1  09 

1   13 

068 

1    1  7 

1  24 

1  29 

069 

1     1  7 

1  24 

1  29 

ZIP 

GAAF 

Code 

Ciass  1 

Class  M 

Class  III 

O'O 

1  16 

1  13 

1  16 

071 

1  16 

1  04 

1  10 

072 

1  16 

1  13 

1  16 

073 

1  16 

1  04 

1  10 

074 

1  >€ 

1  18 

1  18 

075 

1  16 

1  18 

1  18 

076 

1  16 

1  18 

1  18 

077 

1  03 

1  07 

1  07 

078 

1  16 

1  20 

1  18 

079 

1  '6 

1  20 

1  18 

080 

0  98 

1  03 

1  01 

081 

0  98 

1  03 

1  01 

082 

0  98 

1  03 

1  01 

083 

0  98 

1  03 

1  01 

084 

0  98 

1  03 

1  01 

085 

1  Q3 

1  07 

1  07 

086 

1  03 

1  07 

1  07 

087 

1  01 

1  03 

1  04 

088 

'   15 

1  16 

1  16 

089 

1   17 

1  19 

1  16 

100 

1  73 

1  62 

1  58 

101 

1  73 

1  62 

1  58 

102 

1  73 

1  62 

1  58 

103 

1  35 

1  12 

1  17 

104 

1  35 

1  12 

1  17 

105 

1  24 

1  19 

1  24 

106 

1  28 

1  24 

1  31 

107 

1  24 

1  19 

1  24 

108 

1  24 

1  19 

1  24 

109 

'  13 

1  10 

1  15 

110 

1  35 

1  12 

1  17 

11' 

1  35 

1  12 

1  17 

112 

'  43 

1   14 

1  17 

113 

1  43 

1   14 

1  17 

114 

'  43 

1   14 

'  17 

115 

'  23 

1    1  1 

1   15 

1  16 

•  23 

1   1  1 

1  15 

!  1  7 

'  23 

1   1  1 

1  15 

118 

'  23 

1   1  1 

1  15 

'19 

1  23 

1   1  1 

1  15 

120 

091 

C-91 

096 

'21 

0  91 

0  91 

0  96 

122 

0  91 

091 

0  96 

123 

0  91 

091 

096 

'24 

091 

0  91 

096 

'25 

3  91 

0  90 

0  98 

126 

0  91 

0  90 

0  98 

12^ 

091 

0  90 

0  98 

'28 

0  90 

0  88 

0  94 

129 

0  90 

0  88 

094 

130 

0  82 

0  88 

0  90 

13' 

0  92 

0  88 

0  90 

132 

0  82 

0  88 

0  90 

133 

0  74 

0  82 

084 

134 

0  "4 

0  82 

0  84 

135 

0  74 

0  82 

0  84 

136 

0  74 

0  82 

0  84 

137 

081 

0  82 

091 

138 

081 

0  82 

091 

'39 

081 

0  82 

0  91 

140 

081 

0  80 

0  91 

141 

081 

0  80 

091 

'42 

0  8' 

0  80 

091 

'43 

0  81 

0  80 

0  91 

144 

0  77 

0  82 

0  94 

145 

0  7/- 

0  82 

0  94 

146 

0  77 

0  82 

0  94 

147 

081 

0  90 

0  91 

148 

0  77 

0  82 

0  94 

ZIP 

GAAF 

Code 

Class  1 

Class  II 

Class  III 

149 

0  77 

0  82 

094 

150 

0  84 

0  82 

0  89 

151 

0  84 

0  82 

0  89 

152 

0  84 

0  82 

0  89 

153 

0  82 

0  80 

0  88 

154 

0  82 

0  80 

0  88 

155 

071 

0  69 

0  76 

156 

0  80 

0  77 

084 

157 

0  76 

0  74 

0  82 

158 

0  73 

0  70 

0  79 

159 

071 

0  69 

0  76 

160 

0  80 

0  77 

084 

161 

0  30 

0  77 

084 

162 

0  80 

0  77 

084 

163 

0  73 

0  70 

0  79 

164 

0  78 

0  79 

0  85 

165 

0  78 

0  79 

0  85 

166 

0  82 

0  77 

0  89 

167 

0  73 

0  70 

0  79 

168 

0  76 

0  74 

0  82 

169 

0  75 

0  73 

0  82 

170 

0  86 

0  83 

0  89 

171 

0  86 

0  83 

0  89 

172 

0  80 

0  80 

0  89 

173 

0  80 

0  80 

0  89 

174 

0  80 

0  80 

0  89 

175 

0  80 

0  80 

0  89 

176 

084 

0  88 

0  96 

177 

0  75 

0  73 

0  82 

178 

0  75 

0  73 

0  82 

179 

0  83 

0  83 

0  89 

180 

0  92 

0  92 

096 

181 

0  92 

0  92 

096 

182 

0  79 

0  79 

0  86 

183 

0  90 

0  89 

0  94 

184 

0  79 

0  79 

0  86 

165 

0  79 

0  79 

0  86 

186 

0  79 

0  79 

0  86 

187 

0  79 

0  79 

0  86 

188 

0  79 

0  79 

0  86 

189 

1  03 

1  02 

1  07 

190 

1  06 

1  02 

1  07 

191 

1  04 

0  98 

1  04 

192 

1  04 

0  98 

1  04 

193 

1  03 

1  02 

1  07 

194 

1  03 

1  02 

1  07 

195 

0  83 

0  83 

0  89 

196 

0  83 

0  83 

0  89 

197 

1  13 

1  12 

1  19 

198 

1  13 

1  12 

1  19 

199 

1  02 

1  02 

1  10 

200 

1  18 

1  24 

1  27 

201 

1  07 

1  12 

1  09 

202 

1  18 

1  24 

1  27 

203 

1  18 

1  24 

1  27 

204 

1  18 

1  24 

1  27 

205 

1  18 

1  24 

1  27 

206 

0  99 

0  97 

1  01 

207 

1  05 

1  02 

1  04 

208 

1  07 

1  09 

1  10 

209 

1  07 

1  OS 

1  10 

210 

1  00 

1  00 

1  05 

211 

1  00 

1  00 

1  05 

212 

1  02 

0  96 

1  03 

214 

1  00 

1  00 

1  05 

215 

0  93 

0  93 

0  99 

216 

0  87 

0  92 

0  92 

217 

0  93 

0  93 

0  99 

218 

0  87 

0  92 

0  92 
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ZIP 

GAAP 

ZIP 
Code 

GAAP 

ZIP 
Code 

GAAP 

Code 

Class  1 

Class  II 

Class  III 

Class  1 

Class  II 

Class  III 

Class  1 

Class  II 

Class  III 

219 

1  00 

1.00 

1.05 

289 

083 

092 

0,92 

363 

072 

0  78 

078 

220 

1  07 

1.12 

1.09 

290 

0  81 

0.87 

092 

364 

072 

0  78 

0  78 

221 

107 

1  12 

109 

291 

0.81 

087 

0  92 

365 

0  75 

081 

0  83 

222 

1.09 

1.14 

1  12 

292 

083 

091 

0  95 

366 

075 

081 

083 

223 

109 

1  14 

1  12 

293 

0  82 

0.86 

090 

367 

0  72 

078 

0  78 

224 

090 

0.89 

095 

294 

0  83 

087 

092 

368 

072 

0  78 

078 

225 

0.90 

0.89 

0.95 

295 

0,83 

0,87 

092 

369 

072 

078 

0  78 

226 

082 

0,87 

092 

296 

084 

085 

093 

370 

084 

086 

088 

227 

082 

0.87 

092 

297 

082 

0,86 

0.90 

371 

0.84 

086 

088 

228 

0.82 

0.87 

092 

298 

083 

088 

0  93 

372 

090 

0.94 

095 

229 

0  82 

087 

092 

299 

0  83 

068 

0  93 

373 

078 

081 

082 

230 

090 

0.89 

095 

300 

096 

1  04 

104 

374 

0  78 

0.81 

0.82 

231 

090 

0.89 

0.95 

301 

0,91 

099 

0.98 

375 

085 

085 

090 

232 

090 

089 

0.95 

302 

091 

099 

098 

376 

078 

0.81 

082 

233 

093 

0.94 

0.98 

303 

1.01 

1  11 

1.11 

377 

0.78 

081 

0  82 

234 

093 

094 

0.98 

304 

0.82 

089 

094 

378 

078 

0.81 

082 

235 

093 

0.94 

098 

305 

082 

093 

092 

379 

080 

0.82 

084 

236 

093 

094 

0.98 

306 

0.82 

0.93 

092 

380 

080 

079 

083 

237 

0  93 

0.94 

098 

307 

082 

0  93 

0.92 

381 

085 

0  85 

090 

238 

0.90 

0.89 

0.95 

308 

082 

093 

092 

382 

076 

0  76 

0  77 

239 

077 

077 

0.82 

309 

082 

0,93 

092 

383 

076 

076 

0  77 

240 

078 

079 

083 

310 

0  80 

087 

088 

384 

084 

086 

088 

241 

0  78 

079 

0.83 

311 

101 

1  11 

1  11 

386 

078 

081 

0.82 

242 

078 

0.79 

083 

312 

0.80 

0,87 

088 

386 

079 

0  76 

078 

243 

0.78 

0.79 

0.83 

313 

0  85 

088 

0.95 

387 

0.77 

0  78 

0  78 

244 

082 

0.87 

092 

314 

085 

088 

0  95 

388 

077 

0  78 

0  78 

245 

0.77 

077 

082 

315 

0  82 

089 

094 

389 

0  77 

0  78 

0  78 

246 

0  78 

079 

083 

316 

080 

087 

090 

390 

081 

0  81 

084 

247 

0  76 

073 

0.82 

317 

080 

087 

0.90 

391 

0  81 

081 

084 

248 

0  76 

073 

082 

318 

080 

087 

0,90 

392 

081 

081 

084 

249 

076 

073 

0  82 

319 

0.80 

087 

0  90 

393 

0  81 

081 

084 

250 

0  76 

0  73 

0.82 

320 

084 

0  91 

0.94 

394 

080 

080 

0  82 

251 

076 

073 

082 

321 

0  78 

088 

090 

395 

080 

0  80 

082 

252 

076 

073 

0.82 

322 

0  90 

096 

098 

396 

0  80 

080 

082 

253 

0  76 

0.73 

0  82 

323 

081 

0  89 

089 

397 

0  77 

0  78 

0  78 

254 

076 

074 

080 

324 

0,81 

0  89 

0  89 

399 

1  01 

1  11 

1  11 

255 

0  76 

073 

082 

325 

0  81 

0  89 

089 

400 

079 

0  78 

0  83 

256 

0  76 

073 

0.82 

326 

082 

093 

0  93 

401 

079 

0  78 

083 

257 

076 

0.73 

082 

327 

086 

093 

094 

402 

081 

081 

086 

258 

076 

073 

082 

328 

0  87 

093 

094 

403 

0  79 

077 

0  82 

259 

076 

073 

0.82 

329 

0,91 

1  02 

097 

404 

079 

0.77 

0  82     , 

260 

074 

074 

0.80 

330 

1.09 

109 

1  04 

405 

081 

083 

086 

261 

0  76 

0.74 

080 

331 

1,38 

1  30 

1  19 

406 

0  81 

0  83 

086 

262 

0  76 

074 

0.80 

332 

1.38 

1  30 

1  19 

407 

078 

0  73 

077 

263 

0  76 

0.74 

080 

333 

1  10 

1  15 

104 

408 

0  78 

073 

0  77 

264 

0  76 

074 

0.80 

334 

099 

1  08 

1  08 

409 

0  78 

073 

077 

265 

0  74 

074 

0.80 

335 

0.85 

097 

0,95 

410 

079 

077 

082 

266 

0  76 

0.73 

0.82 

336 

0.89 

1  01 

0,95 

411 

0,78 

0  73 

0  77 

267 

0  76 

0.74 

080 

337 

0.85 

097 

095 

412 

078 

0  73 

0  77 

268 

0  76 

074 

080 

338 

0.84 

0  89 

092 

413 

0  78 

073 

0  77 

270 

086 

093 

093 

339 

089 

1.00 

0  98 

414 

0  78 

0  73 

077 

271 

094 

099 

0,93 

341 

093 

1  06 

1  02 

415 

0  78 

073 

077 

272 

086 

093 

0.93 

342 

0.85 

0.97 

0.95 

416 

0  73 

073 

077 

273 

086 

093 

0,93 

344 

077 

0  89 

087 

417 

078 

073 

0  77 

274 

0.86 

093 

0.93 

346 

0.85 

0,97 

095 

418 

0  78 

0  73 

0  77 

275 

0  93 

0.98 

097 

347 

086 

093 

094 

M      420 

0  76 

077 

0.81 

276 

0.93 

0.98 

0.97 

349 

088 

0.98 

097 

421 

0  77 

076 

0  79 

277 

094 

097 

0.95 

350 

074 

0  76 

077 

422 

076 

0  77 

0  81 

278 

086 

090 

089 

361 

0  74 

076 

0  77 

423 

0  76 

0  77 

081 

279 

086 

090 

0.89 

352 

0  77 

081 

0  80 

424 

0  76 

0  77 

0  81 

280 

0.89 

092 

0.92 

354 

074 

076 

077 

425 

0  72 

0  71 

0  73 

281 

'0  89 

0.92 

092 

355 

074 

076 

077 

426 

0  72 

0  71 

0  73 

282 

0  98 

101 

1  02 

356 

0  79 

080 

080 

427 

0  72 

0  71 

073 

283 

086 

0  90 

0.89 

357 

0  79 

0  80 

080 

430 

0  87 

091 

0  93 

284 

0.86 

090 

0.89 

358 

079 

080 

080 

431 

087 

0,91 

093 

285 

086 

090 

089 

359 

0.74 

0  75 

0  76 

432 

090 

0  95 

099 

286 

083 

0.92 

092 

360 

072 

0,78 

0.78 

433 

076 

080 

086 

287 

083 

092 

0.92 

361 

072 

0  78 

078 

434 

0  85 

087 

0  93 

288 

083 

0.92 

092 

362 

074 

0  75 

076 

435 

0  85 

0  67 

0  93 
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ZIP 

GAAP 

Code 

Class  1 

C'35S  il 

Class  III 

436 

3  35 

0  87 

3  93 

437 

0  75 

0  79 

0  86 

438 

0  ^6 

0  79 

0  36 

439 

0  76 

0  79 

0  86 

440 

087 

0  90 

3  95 

441 

3  92 

0  95 

1  01 

442 

0  37 

0  90 

0  95 

443 

09' 

0  90 

0  95 

444 

0  32 

081 

0  88 

445 

0  82 

0  3' 

3  88 

446 

0  75 

0  79 

0  36 

447 

0  85 

0  88 

0  93 

448 

0  7' 

0  30 

0  86 

449 

0  78 

3  3' 

3  88 

450 

3  82 

0  34 

0  90 

45' 

0  32 

0  34 

0  90 

452 

0  8' 

0  92 

3  95 

453 

0  80 

0  30 

0  83 

454 

J  83 

3  9' 

0  90 

455 

:  3C 

C  33 

0  88 

456 

3  82 

0  34 

3  90 

457 

C  75 

0  73 

3  86 

453 

J  "6 

0  33 

0  36 

455 

OS' 

3  92 

0  95 

460 

3  82 

3  3d 

3  89 

46' 

0  32 

3  36 

3  89 

462 

0  96 

3  93 

0  93 

463 

0  90 

0  9* 

0  95 

464 

3  90 

3  3' 

3  95 

465 

D  31 

3  37 

3  89 

465 

3  3' 

Q" 

3  89 

46' 

"■  T  - 

:  32 

3  35 

468 

{^  "»*; 

;  32 

C  85 

459 

3  32 

3  3' 

0  39 

473 

0  7^ 

3  79 

3  85 

47- 

3  79 

3  73 

0  85 

472 

0  79 

J  79 

3  35 

473 

J  82 

:  35 

0  89 

474 

J  '9 

3  79 

0  85 

475 

3  '4 

3  'a 

0  35 

476 

J  '■! 

3  '3 

0  85 

477 

3  74 

.J  "3 

3  85 

4^3 

3  '9 

C  35 

4  79 

:  32 

;  a"" 

0  39 

480 

•  35 

3  94 

C94 

481 

•  36 

3  95 

0  94 

482 

•  06 

3  33 

394 

433 

'j  96 

0  96 

434 

3  89 

0  88 

485 

1  y 

3  39 

3  38 

486 

0  9' 

33' 

C  86 

437 

3  91 

3  37 

3  36 

488 

0  94 

3  39 

0  89 

499 

394 

3  39 

3  89 

490 

C  38 

3  35 

3  89 

491 

0  38 

3  35 

3  89 

492 

0  83 

3  35 

0  89 

493 

0  86 

3  86 

09O 

494 

3  36 

386 

0  90 

495 

0  86 

3  86 

0  90 

496 

3  36 

336 

0  90 

49^ 

0  86 

3  86 

0  90 

498 

0  33 

3  52 

3  87 

499 

C  83 

3  32 

0  87 

500 

0  33 

3  84 

0  85 

5C1 

0  83 

364 

0  35 

502 

0  93 

0  34 

0  85 

503 

0  83 

0  84 

0  85 

504 

0  73 

3  75 

0  78 

1 
ZIP 

GAAF 

Coae 

Class  1 

Class  II 

Class  III 

505 

0  69 

0  73 

0  75 

506 

373 

0  75 

0  78 

507 

0  73 

0  75 

0  78 

508 

0  69 

0  73 

0  75 

509 

0  83 

0  84 

0  85 

510 

0  69 

0  73 

0  75 

511 

0  84 

C  86 

0  87 

5'2 

0  69 

0  73 

0  75 

513 

0  69 

0  73 

0  75 

514 

0  69 

0  73 

0  75 

515 

0  59 

0  73 

0  75 

516 

3  69 

0  73 

0  75 

52C 

375 

0  78 

0  80 

521 

0  73 

0  75 

0  78 

522 

0  75 

0  78 

0  80 

523 

0'5 

0  78 

0  80 

524 

0  75 

0  78 

0  80 

525 

3  75 

0  73 

0  80 

526 

0  75 

0  78 

0  80 

52' 

3 '5 

0  73 

0  80 

528 

0  75 

0  78 

0  80 

5iO 

3  33 

0  39 

0  93 

531 

3  9U 

0  90 

091 

532 

3  91 

0  91 

0  92 

534 

3  92 

0  94 

0  93 

535 

3  80 

3  82 

0  35 

53-' 

0  93 

3  96 

0  96 

5J8 

0  80 

0  82 

0  85 

539 

0  84 

3  87 

0  89 

540 

3  79 

0  81 

0  84 

54; 

3  82 

3  92 

0  89 

542 

3  32 

0  92 

0  89 

54  2 

3  39 

3  94 

3  97 

544 

0  34 

3  85 

3  89 

545 

3  79 

3  81 

0  34 

546 

3  80 

3  31 

0  35 

54: 

3  33 

0  33 

0  88 

548 

0  75 

031 

0  34 

543 

0  85 

0  88 

0  90 

550 

0  92 

0  95 

094 

55' 

0  98 

0  98 

101 

553 

0  95 

0  99 

0  98 

554 

1  04 

1  04 

1  03 

555 

0  95 

0  99 

0  98 

556 

3  34 

3  80 

0  84 

557 

0  84 

0  80 

0  84 

558 

0  33 

0  83 

0  37 

559 

C  85 

0  83 

0  89 

563 

0  80 

0  79 

0  85 

561 

0  78 

0  76 

0  81 

562 

C  78 

0  76 

081 

56  3 

0  33 

0  82 

0  36 

564 

0  83 

0  82 

036 

565 

0  34 

0  80 

0  84 

566 

3  84 

0  80 

3  84 

567 

084 

0  80 

0  84 

57D 

0  81 

077 

0  80 

c,  7  ^ 

3  90 

0  79 

0  80 

572 

081 

0  77 

0  80 

5. '3 

0  81 

0  77 

0  80 

5'4 

391 

0  77 

0  80 

5-5 

0  31 

0  77 

0  80 

575 

0  81 

0  77 

0  80 

577 

081 

0  77 

0  80 

580 

0  78 

0  /5 

0  81 

581 

3  83 

0  30 

0  85 

532 

0  78 

0  f5 

081 

583 

0  78 

0  75 

081 

584 

0  78 

0  75 

0  81 

ZIP 

GAAF 

Code 

Class  1 

Class  II 

Class  III 

585 

0  78 

0  75 

0  81 

586 

0  78 

0  75 

0  81 

587 

0  78 

0  75 

0  81 

588 

0  78 

0  75 

0  81 

590 

0  89 

086 

0  88 

591 

090 

0  92 

0  92 

592 

0  89 

0  86 

0  88 

593 

0  89 

0  86 

0  88 

594 

0  89 

0  86 

0  88 

595 

0  89 

0  86 

0  88 

596 

0  89 

0  86 

0  88 

597 

0  89 

086 

0  88 

598 

0  89 

0  86 

0  88 

599 

0  89 

0  86 

0  88 

600 

1  01 

1  05 

1  06 

601 

0  97 

1  01 

1  02 

602 

1  01 

1  06 

1  05 

603 

1  01 

1  06 

1  05 

604 

0  94 

0  96 

0  98 

605 

0  98 

1  01 

1  03 

606 

1  07 

1  05 

1  06 

507 

107 

1  05 

1  06 

508 

1  07 

1  05 

1  06 

609 

0  80 

0  83 

0  85 

610 

0  82 

0  82 

0  87 

611 

0  98 

0  93 

0  95 

612 

0  82 

0  82 

0  87 

613 

0  80 

081 

0  85 

614 

0  80 

081 

0  85 

615 

0  80 

081 

0  85 

615 

0  86 

0  88 

084 

617 

0  83 

081 

0  87 

618 

0  83 

0  83 

0  87 

619 

0  78 

0  79 

0  85 

620 

0  78 

0  83 

0  83 

622 

0  79 

0  82 

084 

623 

0  74 

0  76 

0  81 

624 

0  73 

0  73 

0  79 

625 

0  74 

0  76 

081 

626 

0  74 

0  76 

081 

627 

0  83 

0  87 

0  91 

628 

0  73 

0  73 

0  79 

629 

0  79 

0  82 

084 

630 

0  89 

091 

0  92 

631 

090 

0  92 

0  95 

633 

0  89 

0  91 

0  92 

634 

0  89 

0  91 

0  92 

635 

071 

0  69 

0  74 

636 

0  75 

0  76 

0  77 

637 

0  75 

0  75 

0  77 

638 

0  73 

0  74 

0  75 

639 

0  73 

0  74 

0  75 

640 

0  86 

0  89 

0  89 

641 

0  86 

0  89 

0  89 

644 

071 

0  69 

0  74 

645 

071 

0  69 

0  74 

646 

0  71 

0  69 

0  74 

647 

0  73 

0  74 

0  75 

648 

0  73 

0  74 

0  76 

649 

0  86 

0  89 

0  89 

650 

0  78 

0  83 

0  85 

651 

0  78 

0  83 

0  85 

652 

0  78 

0  83 

0  85 

553 

0  73 

0  74 

0  75 

654 

0  73 

0  74 

0  75 

655 

0  73 

0  74 

0  75 

556 

0  73 

0  74 

075 

657 

0  73 

0  74 

0  75 

658 

0  81 

0  82 

0  86 

5727R 
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GAAF 

;:ip 

Code 

Class  1 

Class  II 

Class  III 

660 

084 

086 

085 

661 

0.84 

0.66 

0.85 

662 

091 

097 

0.98 

664 

084 

080 

083 

665 

084 

080 

083 

666 

088 

0.85 

087 

667 

0.77 

0  76 

0  78 

668 

077 

076 

078 

669 

0.77 

077 

080 

670 

081 

0.78 

081 

671 

0.81 

078 

081 

672 

0  89 

090 

0  89 

673 

0  77 

0.76 

0  78 

674 

0  77 

0.77 

0  80 

675 

0.77 

0.77 

0.80 

676 

0  77 

077 

0.80 

677 

077 

077 

080 

678 

077 

0  77 

080 

679 

0  77 

077 

080 

680 

0  76 

0  79 

080 

681 

076 

079 

0.80 

683 

0  72 

075 

077 

684 

0  72 

075 

0  77 

685 

074 

0.80 

0  84 

686 

0  72 

075 

077 

687 

0  72 

075 

077 

688 

0  72 

0.75 

0.77 

689 

0  72 

075 

0  77 

690 

072 

0.75 

077 

691 

072 

075 

077 

692 

0  72 

075 

0.77 

693 

0  72 

075 

077 

700 

0  78 

088 

089 

701 

0  82 

089 

090 

703 

0.76 

084 

0  88 

704 

078 

0  88 

0.89 

705 

0  76 

0.84 

088 

706 

0  76 

0.84 

088 

707 

0  77 

0  86 

0  90 

708 

0  77 

0  86 

0  90 

710 

079 

083 

087 

711 

079 

0  83 

087 

712 

0  79 

0  83 

087 

713 

0  79 

0  83 

0  87 

714 

0  79 

083 

087 

716 

0  75 

074 

0  77 

717 

0  75 

0.74 

0.77 

718 

0  75 

074 

0.77 

719 

0  75 

0.74 

0.77 

720 

0  82 

081 

0.81 

721 

0  82 

081 

0  81 

722 

082 

0  81 

0  81 

723 

0  75 

0  74 

0.77 

724 

082 

0  80 

082 

725 

082 

080 

0.82 

726 

0  82 

0  80 

0.82 

727 

0  82 

080 

082 

728 

0  75 

0.74 

0.77 

729 

0.83 

0.79 

083 

730 

084 

084 

088 

731 

0  84 

084 

0.88 

733 

094 

1  03 

1.04 

734 

079 

0.76 

0.79 

735 

0  79 

076 

0.79 

736 

0  81 

0  79 

083 

737 

0  81 

0  79 

0  83 

738 

081 

0  79 

0  83 

739 

081 

0  79 

083 

740 

0  83 

085 

088 

ZIP 

GAAF 

Code 

Class! 

Class  II 

Class  III 

741 

0  83 

0.85 

0  88 

743 

077 

073 

0  77 

744 

0  77 

073 

0,77 

745 

0.79 

0  76 

0  79 

746 

081 

0.79 

083 

747 

079 

0  76 

0  79 

748 

0  77 

0  73 

0  77 

749 

0  79 

0  76 

079 

750 

0.95 

1  07 

1  03 

751 

096 

1  07 

1  03 

752 

096 

1  09 

1  09 

753 

096 

1  09 

109 

754 

0,77 

0.83 

088 

755 

0  77 

083 

088 

756 

077 

083 

088 

757 

077 

083 

0,88 

758 

0  77 

0,83 

0  88 

759 

0  77 

083 

0  88 

760 

0  89 

096 

097 

761 

089 

098 

0  97 

762 

0.85 

0  92 

094 

763 

0.85 

092 

094 

764 

084 

0  90 

0  95 

765 

0  78 

083 

0  88 

766 

084 

0  90 

095 

767 

084 

0  90 

0  95 

768 

079 

084 

0  87 

769 

0  79 

084 

087 

770 

096 

1  04 

1  05 

772 

096 

1  04 

1  05 

773 

0  89 

0  99 

1  00 

774 

0  89 

0  99 

1  00 

775 

089 

0  99 

1  00 

776 

0  78 

0  84 

0  86 

777 

0,78 

0  84 

086 

778 

0  78 

0  83 

088 

779 

0  77 

0  82 

0  87 

760 

0  87 

0  89 

092 

781 

077 

0.82 

0  87 

782 

0  87 

0  89 

0  92 

783 

0  81 

088 

0  88  • 

784 

0  81 

0  88 

0  88 

785 

081 

088 

088 

786 

094 

1  03 

1  04 

787- 

094 

103 

1  04 

788 

079 

0  84 

0  87 

789 

094 

1  03 

1  04 

790 

080 

086 

0,87 

791 

0  80 

0  86 

0  87 

792 

0  80 

0  86 

0  87 

793 

0  81 

0  87 

088 

794 

081 

0  87 

088 

795 

081 

0  87 

088 

796 

0  81 

0  87 

0  88 

797 

0  79 

0  84 

0  87 

798 

0  79 

084 

0  87 

799 

091 

0  92 

0  87 

800 

1  05 

1  08 

1  07 

801 

1  05 

1  09 

1  07 

802 

1  04 

1.05 

1  04 

803 

1  05 

1  Ofi 

1  07 

804 

1  05 

1  08 

1  07 

805 

0  91 

096 

0  97 

806 

0  91 

096 

0  97 

807 

0  91 

096 

0  97 

608 

0  99 

1  04 

1  00 

809 

0  99 

1  04 

1  00 

810 

0  99 

1  04 

1  00 

811 

0  85 

0  89 

0  91 

ZIP 
Code 


812 

813 

814 

815 

816 

820 

821 

822 

823 

824 

825 

826 

827 

828 

829 

830 

831 

832 

833 

834 

835 

836 

837 

838 

840 

841 

842 

843 

844 

845 

846 

847 

850 

852 

853 

855 

856 

857 

859 

860 

863 

864 

865 

870 

871 

872 

873 

874 

875 

877 

878 

879 

880 

881 

882 

883 

884 

885 

889 

890 

891 

893 

894 

895 

897 

898 

900 

901 

902 


GAAF 


Class  I 


085 

0  85 
0  85 
0  85 
097 
080 
0  80 
0  80 
0,80 
0,80 
0  80 
0  80 
0  80 
0  80 
0  80 
0.80 
080 
083 
091 
0  83 
0  91 
0  91 
0  94 
0  91 
0  81 
0  85 
0  77 
0  77 
0  77 
0  80 
080 

0  80 

1  00 
0  98 
0  98 
0  90 
0  95 
0  95 
0  90 
0  93 
0  90 
090 
0  93 
0S6 
096 
096 
096 
096 
096 
096 
0  91 
0  91 
0  91 
0  91 
0  91 
091 
0t6 

0  91 

1  03 
1  03 
1  03 
1 
1 
1 
1 
1 

1  33 
1  33 
1  32 


Class  I 


0  89 
0  89 

0  89 
089 

1  09 
0  76 
0  76 
0  76 
0  76 
0  76 
0  76 
0  76 
0  76 
076 
0  76 
0  76 
0  76 
0  78 
0  87 
0  78 
0  87 
0  87 
090 
0  87 
0  78 
0  82 
0  75 
0  75 
0  75 
0  76 
0  76 

0  76 

1  04 
1  02 
1  02 
0.91 
0  98 
0  98 
0  91 
0  92 
0  91 
0  91 
0  92 
094 
0  96 
094 
094 
094 
094 
094 
089 
0  89 
0  89 
0  89 
0  89 
0  89 
094 

0  92 

1  02 
1  02 
1  02 
1  17 
1  17 
1  17 
1  17 
1  17 
1  21 
1  21 
1  29 


Class  I 


0  91 
0,91 

0  91 
091 

1  07 
0  79 
0  79 
0  79 
0  79 
0  79 
079 
0  79 
0  79 
0  79 
0  79 
0  79 
0  79 
081 
0  87 
0  81 
0  87 
0  87 
0  92 
0  87 
0  81 
0  85 
0  77 
0  77 
0  77 
0  81 
0  81 
081 
0  99 
0  99 
0  99 
0  92 
096 
096 
0  92 
0  95 
0  92 
0  92 
0  95 
0  97 
0  98 
0  97 
0  97 
0  97 
0  97 
0  97 
0  93 
0  93 
0  93 
0  93 
0  93 
0  93 
0  97 
0  87 
096 
0  96 

0  96 

1  06 
1  06 
1  06 
1  06 
1  06 
1  13 
1  13 
1  17 
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ZIP 

GAAF 

Code 

Class  : 

Class  II 

Class  III 

903 

1  32 

1  29 

1  17 

904 

1  32 

1  29 

1  17 

905 

1  22 

1  15 

1  07 

906 

1  22 

1  15 

1  07 

907 

1  22 

1  15 

1  07 

90« 

1  22 

1  15 

1  07 

91C 

1   15 

1  12 

1  07 

911 

1  19 

1  15 

1  10 

912 

1  15 

1  12 

1  07 

913 

1  18 

1  21 

1  09 

914 

1  23 

1  2' 

1  10 

915 

1  18 

1  21 

1  09 

916 

1  23 

1  21 

1  10 

917 

1  23 

1  08 

1  03 

918 

1  23 

1  08 

1  03 

919 

1  11 

1  15 

1  05 

920 

1  11 

1  16 

1  05 

921 

1  11 

1  15 

1  04 

922 

1  15 

1  07 

1  01 

923 

1  15 

1  07 

1  01 

924 

1  15 

1  07 

1  01 

925 

1  15 

1  07 

1  01 

926 

1  24 

122 

1  11 

927 

1  24 

122 

1  11 

928 

1  24 

1  22 

1  11 

930 

1    17 

1  16 

1  04 

931 

1  18 

1  29 

1  13 

932 

1   10 

1  06 

0  98 

933 

'    !0 

1  06 

0  98 

934 

1  08 

1   10 

0  99 

GAAF 

ZIP 

Code 

Class  1 

Class  II 

Class  111 

935 

1  10 

1  06 

098 

936 

1  06 

1  04 

094 

937 

1  06 

1  04 

094 

938 

1  06 

1  04 

094 

939 

1  15 

1  20 

1  07 

940 

1  27 

1  31 

1  17 

941 

1  25 

1  31 

1  19 

942 

1  12 

1  12 

099 

943 

1  36 

1  41 

1  30 

944 

1  25 

1  29 

1  18 

945 

1  22 

1  26 

1  11 

946 

1  22 

1  26 

1  11 

947 

1  22 

1  26 

1  11 

948 

1  22 

1  26 

1  11 

949 

1  22 

1  26 

1  11 

950 

1  30 

1  28 

1  13 

951 

1  30 

1  28 

1  13 

952 

1  09 

1  08 

0  97 

953 

1  09 

1  08 

0  97 

954 

1  06 

1  15 

1  01 

955 

1  06 

1  15 

1  01 

956 

1  11 

1  10 

099 

957 

1  11 

1  10 

0  99 

958 

1  12 

1  12 

0  99 

959 

1  06 

1  15 

1  01 

960 

1  06 

1  15 

1  01 

961 

1  06 

1  15 

1  01 

967 

1  12 

1  01 

1  01 

968 

1  12 

1  01 

1  01 

969 

1  12 

1  01 

1  01 

ZIP 

GAAF 

Code 

Class  1 

Class  II 

Class  III 

970 

1  14 

1  01 

0  98 

971 

1  14 

1  01 

0  98 

972 

1  15 

1  01 

0  95 

573 

1  07 

0  97 

096 

974 

1  09 

096 

094 

975 

1  09 

096 

094 

976 

1  09 

096 

094 

977 

1  09 

096 

094 

978 

1  03 

0  90 

091 

979 

1  03 

090 

0  91 

980 

1  32 

1  22 

1  13 

981 

1  30 

1  24 

1  15 

982 

1  23 

1  12 

1  08 

983 

1  26 

1  17 

1  10 

984 

1  26 

1  17 

1  10 

985 

1  20 

1  09 

1  04 

986 

1  18 

1.09 

1  03 

968 

1  17 

1  10 

1  03 

989 

1  17 

1  10 

1  03 

990 

1  15 

1  07 

1  00 

991 

1  15 

1  07 

1  00 

992 

1  15 

1  07 

1  00 

993 

1  17 

1  10 

103 

994 

1  17 

1  10 

1  03 

995 

1  51 

1  39 

1  21 

996 

1  52 

1  37 

1  20 

997 

1  51 

1  39 

1  21 

998 

1  52 

1  37 

1  20 

999 

1  47 

1  38 

1  17 

57278 


Federal  Register' Vol.  68,  No    191 /Thursday,  October  2.  2003 /Notices 


Federal  Register / Vol.  68,  No.  191 /Thursday.  October  2.  2003 /Notices 


57277 


TABLE  S.  —  PROFESSIONAL  SERVICES  CONVERSION  FACTORS 


Category 


Conversion 
FacJof 


ANergv  Immunotherapy 

Allergy  Testing 

Affesthesia 

Cardiovascutar 

Ctwopractor 

Consults 

Emergency  Room  Visits 

HearvKI/Speecti  Exarm 

Irnnunizations 

inpatient  Visits 

Maternity  —  Cesarean  Deliveries 

Malemilv —  Non-OeJiveries 

Maternity  —  Normal  Deliveries 

Miscellaneous  Medical 

Office/Home/Urgent  Care  Visits 

OP  Psych  /Ale  &  Drug  Abuse 

Pathology 

Physical  Exams 

Physical  Medicine 

Radiology 

Surgery 

Therapeutic  Injections 

Vision  Exams 

WeH  Baby  Exams 


$50  29 
$6619 
$80  29 

$11314 
$63  89 
$62  53 

$105  87 
$68.65 

$113  64 
$7848 
$79  59 

$12886 
$73  22 
$87.24 
$55  05 
$54.93 
$98.38 
$5261 
$7001 

$112  74 

$132.82 

$167  00 
$4251 
$46  12 
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Fac« 

VAF.HI>«y^^.r.Hnn 

ST       ': 

ZIP  3 

VN     Tvoe 

463 

ANCHORAGE,  AK 

AK 

995 

20 

IOC 

463GA 

FAIRBANKS,  AK 

AK 

997 

20 

CBOC 

463HA 

FORT  WAINWRIGHT,  AK 

AK 

997 

20 

CBOC 

463GB 

KENAI,AK 

AK 

996 

20 

CBOC 

S21GE 

ANNISTON,AL 

AL 

362 

CBOC 

521 

BIRMINGHAM,  AL 

AL 

352 

— — 

VAMC 

S21GB 

DECATUR.  AL 

AL 

356 

CBOC 

619GB 

DOTHAN,AL 

AL 

363 

CBOC 

521GC 

FLORENCE,  AL 

AL 

356 

CBOC 

521GD 

GADSDEN,  AL 

AL 

359 

CBOC 

521GA 

HUNTSVILLE,AL 

AL 

358 

CBOC 

521GF 

JASPER,  AL                                                               1 

AL 

355 

7    CBOC 

520GA 

MOBILE,  AL 

AL 

366 

16   CBOC 

619 

MONTGOMERY,  AL 

AL 

361    1    7   |VAMC] 

679 

TUSCALOOSA,  AL 

AL 

354 

7    VAMC 

619A4 

TUSKEGEE,AL 

AL 

360 

7    VAMC 

S98GB 

ELDORADaAR 

AR 

717 

16 

CBOC 

564IIK 
564 

FAYETTEVILLE  MOC,  AR 

AR 

727 

16 

CBOC 

FAYETTEVILLE,  AR 

AR 

727 

16 

VAMC 

S64GB 

FORT  SMITH,  AR 

AR 

729 

16 

CBOC 

564GA 

HARRISON,  AR 

AR 

726 

16 

CBOC 

598GC 

HOT  SPRINGS.  AR 

AR 

719   1  16   CBOC 

614GB 

JONESSORO,AR 

AR 

724       9    CBOC 

— 1 1 

598 

LITTLE  ROCK,  AR 

AR 

722      16  VAMC 

598GA 

MOUNTAIN  HOME,  AR 

AR 

726      16 

CBOC 

S98A0 

NORTH  UTTLE  ROCK,  AR 

AR 

721    !  16 

VAMC 

657GG 

PARAGOULD,AR 

AR 

1    724 

15 

CBOC 

649GB 

BELLEMONT,AZ 

AZ 

j    860   i  18 

^BOC 

649GD 

BLACK  CANYON  CITY,  AZ 

AZ 

!    853   j  18  !CBOC  j 

644GC 

BUCKEYE,  AZ 

AZ 

853 

18 

CBOC 

678GC 

CASA  GRANDE,  AZ 

AZ 

852 

18 

CBOC 

649GE 

COTTONWOOD,  AZ 

AZ 

863 

18 

CBOC 

678GE 

GREEN  VALLEY,  AZ 

AZ 

856 

18 

CBOC 

649GF 

IiOLBROOK,AZ 

AZ 

860      18 

CBOC 

649GA 

KINGMAN.  AZ 

AZ 

864      18 

CBOC 

649GC 

LAKE  HAVASU  CITY.  AZ 

AZ 

864   1  18 

CBOC 

644BY 

MESA/WILUAMS  AFB,  AZ 

AZ 

852 

18  CBOC 

644GD 

PAYSON,AZ 

AZ 

1    855 

!  18  ICBOC 

644 

PHOENIX.  AZ 

AZ 

850 

18   VAMC 

649HK 

PRESCOTTMOQAZ 

AZ 

:  8« 

18 

ICBOC 

649 

PRESCOTT,AZ 

AZ 

:    863 

18 

VAMC 

^8GD 

SAFFORD,AZ 

AZ 

1    855 

18 

CBOC 

644GB 

SHOW  LOW,  AZ 

AZ 

1    859 

18 

CBOC 

678GA 

SIERRA  VISTA,  AZ 

AZ 

856 

18 

CBOC 

644GA 

SUN  CITY,  AZ 

AZ 

853 

18 

CBOC 

678 

TUCSON,  AZ 

AZ 

857      18 

VAMC 

678GB 

YUMA,AZ 

AZ 

i    853   ^18  ICBOC  j 

60eGA 

ANAHEIM,  CA 

CA 

;    928 

1  22  CBOC  J 

570GA 

ATWATER,CA 

CA 

1    953 

i  21 

CBOC  1 
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Fac  #         VA  Facility  Location                                                        ST         ZIP  ^ 

VN     Tydc 

654GA       ALBLIVs,CA                                                                   CA         956 

21    CBOC 

691GD       BAKERSRELD.CA 

CA         933    1  22    CBOC 

640GA       CAPITOLA,  C  A 

CA         950      21    CBOC 

612GG      CHlCO,CA                                                                      CA          959      2rCBOC 

664GC       CHL  LA  VISTA,  CA                                                         CA      ,    919      22    CHOC 

605GD      CORONA,  CA 

CA 

1    928   i  22    CBOC 

691GI        CULVER  CITY.  CA 

CA 

1    902      22    CBOC 

691GF       E-ASTLOSANGELLvS,  CA 

CA         900      22    CBOC 

664GA       EL  CENTRO,  CA 

CA         922      22    CBOC 

664Gn       f-:SCONDIIK),  (A 

CA         920      22    CBOC 

662GC       EUREK.A.C\                                                                   CA         955      21    CBOC 

612GD       FAIRFIELD.  CA                                                              CA         945      21    CROC 

570            FRESNO,  CA                                                                   |cA      i    937      21    VAMC 

691GC       GARDENA,  CA 

CA         902       22    CBOC 

691GG       I  ANCASTERyANTELOPE  VAI I  FY.  CA 

CA         935      22    CBOC 

640A4        LIVERMORF:,  CA 

CA 

945    1  21    VAMC] 

605            LOMA  LINDA.  CA 

CA 

923 

22    VAMC 

691GL       LOMPOC,  CA 

CA 

934      22    CBOC 

60()GC       LONG  BEACH  C  BOC  ,  CA 

CA 

908      22    CBOC 

600            LONG  BEACH.  CA 

CA 

908      22    VAMC 

691GE       LOS  ANGELES  CBOC.  CA 
612GE       \LARE  ISLAND,  CA 

CA      1    900      22    CBOC 

CA         945      21    CBOC 

612GF       MARTINEZ  CBOC,  CA 

CA 

945    i  21    CBOC 

612            MARTINEZ.  C A 

CA 

945 

21    VAMC 

612GH       MCCLELLAN  AFB.  CA                                                    CA 

956 

21    CBOC 

640A0        MENLO  PARK.  CA                                                            CA 

940 

21    VAMC 

^21    CBOC 

640HB       MODESTO.  (A 

CA 

953 

640HC       MONTEREY/FORT  ORD,  CA 

CA 

539 

1  21    CBOC 

6I2BY       OAKLAND.  CA 

CA 

946   !  21    CBOC 

605GC       PALM  DESER  1,  CA 

CA 

922      22    CBOC 

640            PALO  ALTO,  CA 

CA 

943      21    VAMC 

691GO       PASADENA,  CA 

CA 

911    :  22    CBOC 

691GM      PORT  HLENEMFVOXNARD.  CA 

CA 

930      22    CBOC 

612B4        REDDING,  C A 

CA 

960      21    CBOC 

612A4        SACR.AMENTO/MATHER  AFB,  CA 

CA 

958      21    VAMC 

6^BY       SAN  DIEGO  CBO(.CA 

CA 

921      22    CBOC 

664            SAN  DIEGO.  C A 

CA 

921      22    VAMC 

662BU       SAN  FR.VNC1SCO  HOMELESS  CTR,  CA 

CA 

941      21    CBOC 

662             SAN  FItANClSCO,  CA 

CA 

941      21    VAMC 

640BY       SAN  JOSE,  CA 

CA 

951       21    CBOC 

691GK      SAN  LUIS  OBISPO,  (A 

CA 

934      22    CBOC 

600<;B       SANTA  ANA,  CA 

CA 

927 

22    CBOC 

691GB       SANTA  BARBARA,  CA 

CA 

931 

22    CBOC 

600GD      SANTA  FE  SPRINGS,  CA                                               CA 

906 

22    CBOC 

662GA       SANTA  ROSA,  CA                                                             CA 

954 

21    CBOC 

691A4       SEPCLVEDA,  CA                                                            CA 

913 

22    CBOC 

640GB       SONOR.A,  CA 

CA 

953 

21    CBOC 

640HA       STOCKTON.  CA 

CA 

952 

21    CBOC 

605GB       Sl-SCITY,CA                                                 *               CA      '    923    '  22    CBOC  | 

.■;72RR 
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Fact 

VAFadlitv  Location 

ST 

ZIP  3 

VN 

llK 

612CZ 

TRAVIS  AFB,  CA 

CA 

945 

21 

CBOC 

570GB 

TULARE,  CA 

CA 

932 

21 

CBOC 

662Ga 

UKIAH«CA 

CA     i 

954 

21 

CBOC 

605GE 

UPLAND,  CA 

CA     i 

917 

22 

CBOC 

662GB 

VALLEJO,  CA 

CA 

945    i  21  iCBOC 

605GA 

VICTORVDLLE,  CA 

CA 

923      22   CBOC 

664GB 

VISTA,  CA 

CA 

920      22   CBOC 

691GJ 

WEST  HOLLYWOOD,  CA 

CA 

900      22 

CBOC 

691GH 

WEST  LA/PATRIOTIC  HALL,  CA 

CA     i 

900    ^  22 

CBOC 

691GA 

WEST  LOS  ANGELES  CBOC,  CA 

CA 

900 

22 

CBOC 

691 

WEST  LOS  ANGELES,  CA 

CA 

900 

22 

VAMC 

662GU 

YOUNTVILLE  HOMELESS  CTR,  CA 

CA 

945 

21 

CBOC 

662HA 

YOUNTVILLE,  CA 

CA 

945 

21    CBOC 

554GF 

ALAMOSA,  CO 

CO 

811 

^19   CBOC 

J ^ 

554GB 

AURORA,  CO 

CO 

800      19   CBOC 

554GE 

COLORADO  SPRINGS,  CO 

CO 

809   i  19   CBOC 

554 
501GJ 

DENVER,  CO 

CO 

802      19   VAMC 

DURANGO,  CO 

CO 

813      18   CBOC 

442GC 

FORT  COLLINS,  CO 

CO 

805      19 

CBOC 

554A4 

FORT  LYON,  CO 

CO 

810      19 

VAMC 

554HB 

FORT  MORGAN,  CO 

CO 

807       19    CBOC 

575 

GRAND  JUNCTION,  CO 

CO 

815       19   VAMC 

442GD 

GREELEY,  CO 

CO 

806      19   CBOC 

554GG 

LA  JUNTA,  CO 

CO 

810    1  19   CBOC 

554GC 

LAKEWOOD,  CO 

ico 

802  j  19 

CBOC 

554GH 

LAMAR,  CO 

!co 

810    1  19 

CBOC 

575GA 

MONTROSE,  CO 

!CO 

814      19   CBOC 

S54GD 

PUEBLO,  CO 

CO 

810      19   CBOC 

689GE 

DANBURY,  CT 

CT 

068       1     CBOC 

689HC 

NEW  LONDON,  CT 

CT 

063  ^  1     CBOC 

689A4 

NEWINGTON,  CT 

CT 

i 

061        1     CBOC 

689HB 

NORWICH,  CT 

ICT 
CT 

063       1     CBOC 
069       1     CBOC 

689GB 

STAMFORD,  CT 

689GA 
689 

WATERBURY,CT 

CT 

067       1     CBOC 

WEST  HAVEN,  CT 

CT 

1           

065       1 

VAMC 

689HA 

WILLIMANTIC,  CT 

CT 

062       1    CBOC 

689GC 

WINDHAM,  CT 

CT 

062       1     CBOC 

689GD 

WINSTED,CT 

CT 

060       1     CBOC 

688HK 

WASHINGTON  MOC,  DC 

DC 

204   1    5    CBOC 

688GB 

WASHINGTON  SE,  DC 

DC 

200       5    CBOC 

688 

WASHINGTON,  DC 

;DC 

204       5     VAMC 

460HA 

DOVER  AFB,  DE 

DE 

199       4    CBOC 

460HB 

GEORGETOWN,  DE 

DE 

199       4 

CBOC 

460GA 

MILLSBORO,  DE 

DE 

:    199       4 

CBOC 

460HK 

NEW  CASTLE,  DE 

DE 

i    197       4     CBOC 

I . 1 

460HC 

OCEAN  VIEW,  DE 

DE 

1    199       4 

CBOC 

460I1D 

REHOBOTH,  DE 

DE 

199       4 

CBOC 

460HL 

SMYRNA,  DE 

DE 

1^199^  4 

'CBOC 

460 

WILMINGTON.  DE 

DE 

1    198       4     VAMCI 
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Fac  #         VA  Facility  Location 

ST 

ZIP  3 

i  VN 

Tvoe 

516GH      AVON  PARK,  FL 

H 

T  338  1  8 

CBOC 

5W            BAY  PINES,  FL                                                            FL         337       8 

VAMC 

548GD      BOCA  RATON,  FL 

FL      i    334       8 

CBOC 

673GC      ;BROOKSVILLE,FL 

FL      j    346       8 

CBOC 

516GC       CLEARWATER,  FL 

FL      '    346       8 

IcBck: 

546GG      CORAL  SPRINGS,  FL 

FL      i    330       8    CBOC 

573BZ       DA  YTON A  BEACH,  FL 

FL          321       8    CBOC 

546GH      DEERFIELD  BEACH,  FL 

FL         334       8    CBOC 

548GB 

DELRAY  BEACH,  FL 

FL         334       8    CBOC 

516GD 

ELLENTON,  FL 

FL      1    342       8    CBOC 

516BZ 

FORT  MYERS,  FL 

FL          339       8    CBOC 

548GA 

FORT  PIERCE,  FL 

FL          349       8   ICBOC 

573 

GAINESVILLE,  FL 

FL      1    326       8    VAMC 

546GF 

HALLANDALE,  FL 

FL      1    330 

r  8   iCBOC  1 

546GC 

HOMESTEAD,  FL 

FL         330 

8 

[CBOC 

573GG 

INVERNESS,  FL 

FL          344 

8 

X30C 

573BY 

JACKSONVILLE,  FL 

FL         322 

8 

CBOC 
CBOC 
CBOC 

546GE 

KEY  LARGO,  FL 

FL      1    330 

8 

546GB 

KEY  WEST.  FL 

FL      1    330 

8 

673GE 

KISSIMMEE.  FL 

FL          347    '    8 

CBOC 

573A4 

LAKE  CITY,  Fl. 

FL      1    320       8 

VAMC 

673GB 

L.AKELAND.FL 

FL          338    1    8 

CBOC 

573GH      LEESBLRG.  FL 

FL          347 

8 

CBOC 

546GA 

MUMI  CBOC,  FL 

FL 

331 

8 

ICBOC 

546 

MIAMI,  FL 

FL 

331 

8 

VAMC 

516GF 

NAPLES,  FL 

FL          341 

8 

CBOC 

546BZ 

OAKLAND  PARK,  FL                                                    FL          333 

[  8   iCBOC  1 

573GD 

OCALA,  FL 

FL 

344 

8 

CBOC 

548GF 

OKEECHOBEE,  FL 

FL 

349 

8 

CBOC 

673BY 

ORLANDO,  FL 

FL 

328 

8 

CBOC 

520GB 

PANAMA  CITY ,  FL 

FL 

324 

16 

CBOC 

S46GD 

PEMBROKE  PINES,  FL 

FL 

330 

8 

CBOC 

520BZ 

PENSACOLA,  FL 

FL 

325   J 

16 

CBOC 

516GE 

PORT  CHARLOTTE,  FL 

FT. 

339 

8 

CBOC 

673BZ 

PORT  RICHEY.  FL 

FL 

346 

8 

CBOC 

573GE 

SAINT  AUGUSTINE,  FL 

FL 

320 

8 

CBOC 

516GB 

SAINT  PETERSBLTIG,  FL 

FL 

337       8   1 

CBOC 

673GD 

SANFORD,  FL 

FL 

^27       8  JCBOC 

516GA 

SARASOTA,  FL 

FL 

342 

8    CBOC 

548GC      STL  ART,  FL 

FL 

349 

8 

CBOC 

573GF       TALLAHASSEE,  FL 

FL 

323 

8 

CBOC 

673            TAMPA.  FL 

FL         336 

8   :VAMC 

548GE 

VERO  BEACH,  FL 

FL 

329       8    CBOC  1 

673GA 

VIERA/MELBOURNE,  FL 

FL 

329 

8 

CBOC 

548            VvEST  PALM  BEACH,  FL 

FL 

334 

8 

VAMC 

673GF 

ZEPHYRHILLS.  FL 

FL 

335 

8 

CBOC 

557GB 

ALBANY.  GA 

GA 

317 

7 

CBOC 

508 

ATLANTA/DECATUR,  GA 

GA 

300       7   iVAMC 

508GA 

ATLANTA/MIDTOWN,  GA 

GA 

303       7     CBOC 
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Fac# 

V  A  Fadlitv  Location                                                      ST      | 

ZIP  3 

VN     Type 

509 

AUGUSTA  DOWNTOWN,  GA                                    j( 

SA 

309 

7     VAMC 

509A0 

AUGUSTA  UPTOWN,  GA                                            ( 

GA 

309 

7    VAMC 

619GA 

COLUMBUS,  GA                                                           < 

GA    ; 

319 

7    CBOC 

557 

DUBLIN,  GA                                                                 ;< 

GA 

310   1 

7 

VAMC 

508GB 

GAINESVILLE/NECORRroOR,GA                           < 

GA 

305 

7 

CBOC 

508GH 

LAWRENCEVILLE,  GA 

GA 

300 

7 

CBOC 

557GA 

MACON,  GA 

GA 

312 

7 

^BOC 

508GF 

MARIETTA,  GA                                                           | 

GA 

300   I 

7 

CBOC 

508GE 

OAKWOOD/NE  CORRIDOR,  GA                               1 

GA 

305 

7   {CBOC 

534BY 

SAVANNAH,  GA 

GA 

314       7   iCBOC 

i       —  ._i 

573GA 

VALDOSTA,  GA 

GA 

316       8    CROC 

459GE 

GUAM,  GU 

GU 

%9      21    CBOC 

459GB 

HILO,HI 

HI 

%7      21 

i 

CBOC 

459 

HONOLULU,  HI 

HI 

968      21 

VAMC 

459GA 

KAHULUI,  HI 

HI 

%7      21    CBOC 

459GC 

KAILUA  KONA,  HI 

HI 

967      21    CBOC 

459GD 

LIHUE,HI 

HI 

%7      21 

CBOC 

636GF 

BETTENDORF,  lA 

U 

527    :  23 

CBOC 

636A6 

DES  MOINES,  LA 

lA 

503      23    VAMC 

636GJ 

DUBUQUE,  lA 

L\ 

520      23    CBOC 

636GK 

FORT  DODGE,  LV 

lA 

505      23   CBOC 

li36A8 

IOWA  CITY,  lA                                                          4 

LV           522      23   VAMC 

636A7 

KNOXVILLE,  lA                                                          , 

lA 

501       23    VAMC 

636GD 

MARSHALLTOWN,  L\                                                1 

lA 

501       23    CBOC 

636GC 

MASON  CITY,  lA 

LV 

504    !  23   CBOC 

636GE 

OTTUMWA,  lA 

lA 

525    i  23   CBOC 

438GC 

SIOUX  CITY,  lA 

LV 

511      23   CBOC 

1 1 1 

636GH 

WATERLOO,  lA 

lA 

507      23   CBOC 

531 

BOISE,  ID 

ID 

837       20 

VAMC 

687GB 

LEWISTON,  ID                                                . 

ID 

835      20 

CBOC 

660GA 

POCATELLO,  ID 

ID 

832      19   CBOC  j 

531GE 

TWIN  FALLS,  ID 

ID 

^  833 

20   CBOC 

578GD 

AURORA,  IL 

IL 

605 

12   CBOC 

657GA 

BELLEVILLE,  IL                                                           i 

IL 

622 

HS    CBOC 

537GA 

CHICAGO  HEIGHTS,  IL 

IL 

604 

12  |CBOC 

537A4 

CHICAGO  LAKESUJE,  IL 

IL 

606    ;  12  !VAMC 

537 

CHICAGO  WEST  SIDE,  IL 

IL 

606      12  iVAMC 

537HA 

CHICAGO/WOODLAWN,  IL 

IL 

606      12  iCBOC 

550 

DANVILLE,  IL 

IL 

618       11    VAMC 

550GA 

DfiCATUR,  IL 

IL 

'    625      11    CBOC 

550GE 

1  EFFINGHAM,  IL 

IL 

624 

11   CBOC 

657GC 

EFFINGHAM,  IL 

IL 

624 

15   CBOC 

657GM 

EFFINGHAM,  IL 

IL 

,624 

15   CBOC 

578GE 

ELGIN,  IL 

IL 

601    i  12    CBOC 

556GA 

EVANSTON,  IL 

IL 

602  ^  12 

CBOC 

636GI 

GALESBURG,IL 

IL 

,    614    ,  23 

CBOC 

578 
578GA 

HINES,IL 
JOLIET,  IL 

Tl 

i    601       12   VAMC 
1    604       12    CBOC 

578GF 

LA  SALLE,  IL 

IL 

613       12    CBOC 

I?>J._-I    D. 


»/V/->1      RO      KT/i      1Q1   /TViiircrlaAr      Or-friVior    9      900"*  /  Mntirpc 
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Fac# 

VA  Fadlitv  Location 

ST 

ZIP  3 

VN     Tvoe 

578GC 

MANTENO,  IL 

IL 

609 

12  [CBOC 

657A5 

MARION,  IL 

IL 

629 

15  IVAMC 

556GC 

mchenry.il 

IL 

600 

12  tcBOC 

657GK 

MOUNT  VERNON,  I L 

IL 

628 

15    CBOC 

556 

NORTH  CHICAGO,  IL 

IL 

600 

12  iVAMC 

578GG 

OAK  LAWN,  IL 

IL 

604    I  12   CBOC 

578GB 

OAK  PARK,  IL 

IL 

603    1  12   CBOC 

550BY 

PEORIA,  IL 

IL 

616    :  11  iCBOC 

636GG 

QUINCY,  IL 

IL 

623    1  23 

CBOC 

607HA 

ROCKFORD,  IL 

IL 

611       12 

CBOC 

550GD 

SPRINGRELD,  IL 

IL 

627    1  11    CBOC 

d57GE 

SPRINGHELD,  IL 

IL 

627      15    CBOC 

583GB 

BLOOMINGTON,  IN 

IN 

474 

11    CBOC  1 

537BY 

CROWN  POINT,  IN 

IN 

^463    1 

12 

CBOC 

657GJ 

EVANSVILLE,  IN 

IN 

477 

15 

CBOC 

6iOA4 

FORT  WAYNE,  IN 

IN 

468 

11    VAMC 

583 

INDLVNAPOLIS,  IN 

IN 

;    462      11    VAMC 

550GC 

LAFAYETTE,  IN 

IN 

479      11    CBOC 

539GC 

LAWRENCEBURG,  IN 

IN 

470      10   CBOG 

610 

MARION,  IN 

IN 

469      11    VAMC 

610GB 

MUNCIE,  IN 

IN 

473    1  11    CBOC 

603GB 

NEW  ALBANY,  IN 

IN 

471       9    CBOC 

552GC 

RICHMOND,  IN 

IN 

473      10   CBOC 

610GA 

SOUTH  BEND,  IN 

IN 

466      11    CBOC 

583GA 

TERRE  HAUTE,  IN 

IN 

478    '  11    CBOC 

589GK 

ABILENE,  KS 

KS 

674      15 

jCBOC 

589GM 

CHANUTE,  KS 

KS 

667      15 

ICBOC 

589G2 

DODGE  CITY,  KS 

KS 

678      15    CBOC 

589GN 

EMPORIA,  KS 

KS 

1    668      15    CBOC 

589GO 

FORT  RILEY,  KS 

KS 

664      15    CBOC 

589GV 

FORT  SCOTT.  KS 

KS 

667       15  [CBOC 

589GP 

GARNETT.  KS 

KS 

660      15  jCBOC 

589G4 
589GQ 

HAYS,  KS 

KS 

676      J5 

CBOC 

HOLTON,  KS 

KS 

664       15TCBOC  1 

589GR 

JLTNCTION  CITY,  KS 

KS 

664      15 

CBOC 

589GJ 

KANSAS  CITY/WYANDOTTE,  KS 

KS 

661       15 

CBOC 

589GU 

LAWRENCE,  KS 

KS 

660    '15 

CBOC' 

589A6 

LEAVENWORTH.  KS 

KS 

660      15    VAMC  1 

504GB 

LIBERAL,  KS 

KS     ! 

679      18 

CBOC 

589G3 

LIBERAL,  KS 

KS 

679      15 

CBOC 

589GC 

i 

PAOLA.  KS 

KS         660      15    CBOC 

589G5 

PARSONS,  KS 

KS 

673    1  15 

CBOC 

589GS 

RUSSELL,  KS 

KS 

676  ^5 

CBOC 

589G6 

SALINA,  KS 

KS 

674      15 

CBOC 

589GW 

SALINA,  KS 

KS 

674      15 

CBOC 

589GT 
589A5 

SENECA,  KS 

KS 

ks 

665       15 

CBOC 

TOPEKA,  KS 

666_^5 

VAMC 

589  A  7 

WICHITA.  KS 

KS 

672    '15 

VAMC 

539GA 

BELLEVUE,  KY 

KY 

410      10   CBOC 

57292 
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Fac# 

VAF.rilttYl.nr.tiAn 

ST 

ZIP  3! 

VNi    lYDe  1 

626GC 

BOWLING  GREEN,  KY 

KY 

421       9    CBOC  1 

)           i 4 

603GA 

PORT  KNOX,  KY 

KY 

401    ! 

9    CBOC 

626GD 

HOPKINSVILLE,  KY 

KY 

422    ' 

9    CBOC 

596A0 

LEXINGTON  COOPER  DRIVE,  KY 

KY 

405    ! 

9 

VAMC 

5%A4 

LEXINGTON  COOPER  DRIVE,  KY 

KY 

405    j 

9  JVAMC 

596 

LEXINGTON  LEESTOWN,  KY 

KY 

405 

9   iVAMC 

596HA 

LEXINGTON  ORQKY 

KY 

405 

9 

CBOC 

603GC 

LOUISVILLE  CBOC,  KY 

KY 

402 

9 

CBOC 

603 

LOUISVILLE,  KY 

KY 

402 

9 

VAMC 

6S7GL 

PADUCAH,  KY 

KY 

420 

15 

CBOC 

581GA 

PRESTONSBURG,  KY 

KY 

416 

9 

CBOC 

596GA 

SOMERSET,  KY 

KY 

425 

9 

CBOC 

581GC 

WHITESBURG,  KY 

KY 

418 

9 

CBOC 

502 

ALEXANDRA,  LA 

LA 

713 

16 

VAMC 

629BY 

BATON  ROUGE,  LA 

LA 

708 

16 

CBOC 

502GA 

JENNINGS,  LA 

LA 

705  J  16  J 

CBOC 

502GB 

LAFAYETTE,  LA 

LA 

705 

16 

CBOC 

667GB 

MONROE,  LA 

LA      ' 

712 

16 

CBOC 

629 

NEW  ORLEANS,  LA 

LA 

701 

16 

VAMC 

667      . 

SHREVEPORT,  LA 

LA 

711 

16 

1 1 

VAMC 

518 

BEDFORD,  MA 

MA 

017 

1     VAMC 

S23BZ 

BOSTON  CBOC,  MA 

MA~1 

021 

■f 

CBOC 

523 

BOSTON,  MA 

MA 

021 

A'AMC 

523A5 

BROCKTON,  MA 

MA 

024 

VAMC 

523GE 

DORCHESTER,  MA 

MA 

021 

CBOC 

518GG 

FrrCHBURG,MA 

MA 

014 

CBOC 

523GA- 

FRAMINGHAM,  MA 

MA 

017 

CBOC 

518GE 

GLOUCESTER,  MA 

MA 

019 

CBOC 

631GD 

GREENFIELD,  MA 

MA 

013 

CBOC 

518GB 

HAVERHILL,  MA 

MA 

018 

CBOC 

650GB 

HYANNIS,MA 

MA 

026 

CBOC 

518GD 

LOWELL,  MA 

MA 

018 

CBOC 

518GA 

LYNN,  MA 

MA 

019 

CBOC 

650GE 

NANTUCKET,  MA 

MA 

025 

CBOC 

650GA 

NEW  BEDFORD,  MA 

MA 

027 

CBOC 

631GA 

NORTHAMPTON  CBOC,  MA 

MA 

010 

CBOC 

631 

NORTHAMPTON,  MA 

MA 

010 

VAMC 

650GC 

OAK  BLUFFS,  MA 

MA 

025 

CBOC 

631GC 

PnTSFTELD,MA 

MA 

012 

CBOC 

523GD 

PLYMOUTH,  MA 

MA 

023 

CBOC 

523GC 

QUINCY,MA 

MA 

021 

CBOC 

631GB 

i^RINGFIELD  CBOC,  MA 

MA 

Oil 

CBOC 

631BY 

SPRINGFIELD  see,  MA 

:MA 

Oil 

CBOC 

523A4 

WESTROXBURY,MA 

MA 

021 

VAMC 

518GC 

WINCHINDON,  MA 

MA 

014 

CBOC 

523GB 

W(mCESTER,MA 

>MA 

016 

1   jCBOC  1 

512HK 

BALTIMORE  MOC,  MD 

MD 

i    212 

5 

CBOC 

512 

BALTIMORE,  MD 

MD 

i    212 

5 

VAMC 

512GD 

BALTIMOREAX)CH  RAVEN,  MD 

MD 

!    212 

S 

CBOC 
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Fac# 


512GA 

512GB 

613GA 

512GF 

512A4 

51200 

613GB^ 

688GC 

46bHM 

512A5 

512GE 


VA  FacilitY  Location 

ST 

CAMBRIDGE,  MD 

MD 

CHARLOITE  HALL,  MD 

MD 

CUMBERLAND,  MD 

MD 

FORT  HOWARD  CBOC,  MD 

MD 

FORT  HOWARD,  MD 

MD 

GLEN  BURNIE,  MD 

MD 

HAGERSTOWN,  MD 

MD 

LA>fDOVER,  MD 

MD 

!  ZlPj    VN 
216 
206^ 
J15^ 
210 
210^ 
210 


MILLINGTON,  MD  

PERRY  POINT,  MD 
POCOMOKE  CITY,  MD 


402HB  BANGOR,  ME 

402GB  CALAIS  MOC,  ME 

402GA  CARIBOL',ME 

402HK  MACHIAS  MOC,  ME 

402HC  PORTLAND,  ME 

402GC  RUMFORD  MOC,  ME 

402GD  SACO,ME 


402 


506 


515 
515GC 


T^US,ME 

Iann  arbor,  mi 


553 


4 


BATTLE  CREEK,  MI 
BENTON  lL\RBOR,  Ml 


DETROIT,  MI 


506GB  FLINT,  MI 

655GA  'gA YLORD,  MI 

^ii^^  XJRAND  RAPIDS,  MI 

585GA  HANCOCK/PORTAGE,  MI 

585  IRON  MOUNTAIN,  MI 

585GD  IRON  WOOD,  MI 

506GC  JACKSON,  MI 

515GB  LANSING,  MI_ 

585HA  :  MARQL^TTE,  MI 

585GC  JMENOMINEF^  Ml 

5i5GA  |MUSKEGON,  Ml 

655GC  :C»CODA,  MI 

553GB  PONTIAC,  MI 

655^  SAGINAW,  MI 

585HB  SAULT  SAINTE  MARfE,  MI 


655GB 


553GA 


656GA 
437GC 
618GB 
618GA 

618_ 

656GB 
618GG 
656 
618GD 


TRAVERSE  CITY,  MI 
TALEJ^i 
BRAINERD,MN 
FERGUS  FALLS,  MN 
HIBBING,  MN 
MANKATO,  MN 
MINNEAPOLIS,  MN 
MONTEVIDEO,  MN 
JIOCHESTER,  MfT 
SAINT  CLOLD,  MN 
SAINT  PAUL,  MN 


563^^  iVAMC 
551    123  fCBOC 
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Fac# 

VA  Facility  Location 

SI 

ZIP3   VN     Tvoe 

656HA 

VIRGINU,MN 

MN 

557      23 

CBOC 

589GB 

BELTON,MO 

WO 

640  "l5 

CBOC 

589GZ 

CAMERON,  MO 

MO 

644^^15 

CBOC 

657GH 
589A4 

CAPE  GIRARDEAU,  MO 

MO 

637       15  'CBOC 

COLUMBIA,  MO 

MO 

652      15   VAMC 

6S7GI 

FARMINGTON,  MO 

MO 

636      15    CBOC 

589GF 
589 

FORT  LEONARD  WOOD,  MO 

MO 

654       15    CBOC 

KANSAS  CITY,  MO 

MO 

641       15  iVAMC 

589GE 

KIRKSVILLE,MO 

MO 

635      15    CBOC 

H , i- 

589GX 

MEXICO,  MO 

MO 

652      15   CBOC 

564BY 

MOUNT  VERNON,  MO                                               . 

MO 

657    i  16  [CBOC 

589GD 

NEVADA,  MO 

MO 

647      15   CBOC 

589GH 

OSAGE  BEACH,  MO                                                    MO 

650    ;  15    CBOC 

6S7A4 

POPLAR  BLUFF,  MO 

MO 

639      15   VAMC 

657GD 

SAINT  CHARLES,  MO 

MO 

^633      15   CBOC 

589GY 

SAINT  JAMES,  MO 

MO 

655      15   CBOC 

589GI 

SAINT  JOSEPH,  MO 

MO 

645       15    CBOC 

657GB 

SAINT  LOUIS  CBOC,  MO                                   . 

MO 

631      15   CBOC 

657A0 

SAINT  LOUIS  JEFF  BARRACKS,  MO 

MO 

631      15   VAMC 

657 

SAINT  LOUIS  JOHN  COCHRAN,  MO 

MO 

631      15   VAMC 

657HK 

SALEM,  MO 

MO 

655       15    CBOC 

589G1 

WARRENSBURG,  MO 

MO 

640      15    CBOC 

657GF 

WEST  PLAINS,  MO 

MO 
MO 

657       15  'CBOC 

^9GG 

WHITEMAN  AFB/KNOB  NOSTER,  MO 

1    653      15 

CBOC 

520 

BILOXI,  MS 

MS 

395   ;  16 

VAMC 

614GC 

BYHALIA,  MS 

MS 
MS 

386  ;  9 

1 1 

CBOC 

586GC 

GREENVILLE,  MS 

387    i  16  jCBOC 

4__. \—     --J 

520A0 

GULFPORT,  MS 

MS 

395       16]VAMC 

586GD 

HATTIESBURG,  MS                ^ 

MS 

394      16    CBOC 

586 

JACKSON,  MS 

MS 

392      16   VAMC 

586GA 

KOSCIUSKO,  MS 

MS 

390      16    CBOC 

586GB 

i  MERIDIAN,  MS 

MS 

i    393      16    CBOC 

586GE 

NATCHEZ,  MS 

MS    ^  391    ;  16 

CBOC 
CBOC 

614GA 

;SMITHVILLE,MS 

MS 

i    388       9 

436GA 

j ANACONDA,  MT 

MT 

j   597    S  19 

CBOC 

436GH 

BILUNGS,MT 

MT 

!    591      19   CBOC 

+ , 1 

436GD 

BOZEMAN,  MT 

MT 

i    597      19|CBOC 

436 

FORT  HARRISON,  MT 

MT 

i    596      19   VAMC 

436GI 

GLASGOW,  MT 

MT 

592       19    CBOC 

436GB 

GREAT  FALLS,  MT 

MT 

t    594      19   CBOC 

436GF 
568HN 

jKALISPELL,  MT 

MT 

!    599      19   CBOC 

LAME  DEER,  MT 

MT 

590 

23   CBOC 

436GJ 

|MILESaTY,MT                                         

MT 
MT 

593 
598 

19   CBOC 
19   CBOC 

436GC 

'MISSOULA,  MT 

436GK 

637 

659GA 

'558 

;  SIDNEY,  MT 

MT 

592 

19  ICBOC 

|ASHEVILLE,NC 

iNC 

r288 

6    VAMC 

CHARLOTTE,  NC 

DURHAM,NC                      

JNC 
NC 
NC 

r  282 

^    277' 

6    CBOC 
6    VAMC 

565 

FAYETTEVILLE,  NC 

283 

6 

VAMC  1 
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Fac  #         VA  FadlitY  Location 

jSI     ^ 
NC 

ZIP3 

VN     Tydc 

5S8GA       GREENVILLE,  NC 

278 

6   iCBOC 

565GA     [JACKSONVILLE  UCJ,  NC 

NC 

285       6    CBOC 

558GB       RALEIGH,  NC 

NC 

276       6    CBOC 

659            SALISBURY,  NC 

JNC 

281       6    VAMC 

565GC      WILMINGTON,  NC 

jNC 

284       6    CBOC 

659BY       WINSTON-SALEM,  NC 

■NC 

271       6    CBOC 

437GB       BISMARCK,  ND 

ND      !    585       23    CBOC 

437            FARGO,  ND 

JND 

■^581       23rVAMC 

437GA       GRAFTON,  ND 

ND 

582      23  .CBOC 

437GD      MINOT,  ND 

iND 

^587      23  ICBOC 

568HC       ALLIANCE,  NE 

NE 

1    693  ^  23   CBOC 

568HH      GERING,  NE 

NE 

693    1  23    CBOC 

636A4       GRANT)  ISLAND,  NE 

NE 

688      23    VAMC 

636A5        LINCOLN,  NE 

NE 

685       23  IVAMC 

636GA       NORFOLK,  NE 

NE 

687      23 

CBOC 

636GB       NORTH  PLATTE,  NE 

NE 

691 

23 

CBOC 

636            OMAHA.  NE 

NE 

681 

23 

VAMC 

568HB      |RUSHVILLE,NE 

^ 

^693 

23 

CBOC 

442GB       SIDNEY,  NE 

IVE 

691   ^  19 

CBOC 

608GD      iCONWAY.NH 

NH 

038  ^   1   fCBOC 

405HE       KEENE,  NH 

NH 

034        1 

XBOC 

608            MANCHESTER,  NH 

NH 

031 

1 

VAMC 

608GA       PORTSMOUTH,  NH 

NH 

038 

1 

CBOC 

608HA       TILTON.NH 

NH 

032 

1 

CBOC 

668GC      'W0LFEB0R0,NH 

NH 

038 

1 

CBOC 

460HF       BLACKWOOD,  NJ 

NJ 

080    1 

4    CBOC 

561BZ       BRICK,  NJ 

NJ 

087 

3   ICBOC 

642GB       CAPE  MAY,  NJ 

NJ 

082 

"  4    CBOC 

561             EAST  ORANGE,  NJ 

NJ 

070       3    VAMC 

561GB       ELIZABETH,  NJ 

NJ 

072       3     CBOC 

642GA       FORT  DIX,  NJ 

NJ    ; 

086    !    4     CBOC 

561GD       HACKENSACK,  NJ 

NJ 

076       3    CBOC 

561 HB       JAMESBURG,  NJ 

NJ 

088       3    CBOC 

561GE       JERSEY  CITY.  NJ 

NJ 

073       3    CBOC 

561A4        LYONS,  NJ 

NJ 

079       3     VAMC 

561GH      MORRISTOWN,  NJ 

NJ 

079    ,    3    CBOC 

561GF       NEW  BRUNSWICK,  NJ 

NJ 

089 

3    CBOC 

561GG      NEWARK  CBOC,  NJ 

NJ 

071 

3    CBOC 

561BY       NEWARK  SAC,  NJ 

NJ 

071    ^3    CBOC 

561GA      TRE3^^^0N,  NJ                                                              | 

NJ 

086       3  fCBOC 

460HE       VENTNOR  CITY,  NJ 

NJ 

W4  1   4   jCBOC 

542GI        VENTNOR  CITY,  NJ 

NJ     T 

084       4     CBOC 

460HG      VINELAND,  NJ 

NJ 

083       4    CBOC 

542GF       VINELAND,  NJ 

NJ 

083   '    4    CBOC 

501GI        ALAMOGORDO,  NM 

NM    : 

M3^18  [CBOC 

501            ALBUQUERQUE,  NM                                                  ' 

NM  T 

871       18   VAMC 

SOIGA       ARTESU,  NM                                                                 1 

NM    ; 

882   "  18   CBOC 

504GC       CLAYTON,  NM                                                               ! 

NM     ! 

884    1  18   CBOC 

504BZ       CLOVIS,  NM 

NM 

881       18   CBOC 
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Fac# 

VAFiirillt|I>aotion 

ST 

ZIPSIVN     UK 

501GE 

ESPANOLA,NM 

IVM 

884 

18  ICBOC 

501GB 

FAllMINGTON,NM 

NM 

874 

18  ;CBOC 

501GD 

GALLUP,  NM 

NM 

873 

18   CBOC 

519GB 

HOBBS,NM 

NM 

882 

18 

CBOC 

756GA 

LASCRUCES.NM 

NM 

880 

18 

CBOC 

501G2 

LAS  VEGAS,  NM 

NM 

875 

18 

CBOC 

501HB 

RATON,  NM 

NM 

877 

18 

CBOC 

501GK 

SANTA  FE,NM 

NM 

875 

18 

CBOC 

501GF 

SANTA  ROSA,  NM 

NM 

884 

18 

CBOC 

501GC 

SILVER  CITY,  NM 

NM 

880 

18 

CBOC 

501GH 

TRUTH  OR  CONSEQUENCES,  NM 

NM 

879 

18 

CBOC 

660GC 

ELY.NV 

NV 

893 

19 

CBOC 

593GB 

HENDERSON,  NV 

NV 

890 

22 

CBOC 

593GA 

LAS  VEGAS  CBOC,NV 

NV 

891 

22 

CBOC 

593 

LAS  VEGAS,  NV 

NV 

891 

22 

VAMC 

654GB 

MINDEN,NV 

NV 

894 

21 

CBOC 

593GC 

FAHRUMP,NV 

NV 

890      22 

CBOC 

654 

RENO,NV 

NV 

895    1  21    VAMC  | 

528A8 

ALBANY,  NY 

NY 

122    1    2 

VAMC 

528G5 

AUBURN,  NY                                                             , 

NY 

130   !    2 

CBOC 

528G3 

BAINBRIDGE,NY                                                        , 

NY 

137       2 

CBOC 

528A4 

BATAVIA,NY 

NY 

140   :    2 

'VAMC 

528A6 

BATH,  NY 

NY 

148       2 

VAMC 

528GN 

BINGHAMTON.NY 

NY 

139       2 

CBOC 

526 

BRONX,  NY 

NY 

104       3 

VAMC 
ICBOC 

630GD 

BROOKLYN  BEDFORD-STUYVESANT,  NY 

NY 

112       3 

630GE 

BROOKLYN  CBOC,  NY 

NY 

112       3    CBOC 

630GC 

BROOKLYN  CHAPEL  STREET,  NY 

NY 

112       3   iCBOC 

630CG 

BROOKLYN  HOMELESS  CTR,  NY 

NY 

112       3 

CBOC 

630A4 

BROOKLYN,  NY 

NY 

112       3 

VAMC 

528 

BUFFALO,  NY 

NY 

142       2 

VAMC 

528A5 

CANANDAIGUA,  NY 

NY 

144 

I    2    VAMC 

620GB 

CARMEL,NY 

NY 

105 

I    3    CBOC 

620A4 

CASTLE  POINT,  NY 

NY 

;  125 

j    3    VAMC 

528G7 

CATSKILL,NY 

NY 

i    124 

2     CBOC 

528GY 

CLIFTON  PARK,  NY 

NY 

120 

!    2     CBOC 

■4— 

528G9 

CORTLAND,  NY 

NY 

130 

2     CBOC 

528GC 

DUNKIRK,  NY 

NY 

;    140 

2    CBOC 

528G2 

ELIZABETHTOWN,  NY 

NY 

129 

2    CBOC 

528G4 

ELMIRA,NY 

NY 

149    i    2    CBOC 

630GF 

FAR  ROCKAWAY,  NY 

NY 

116       3    CBOC 

-+ ■ ( ( 

528G6 

FONDA,  NY                                                           

'NY 

120       2    CBOC 

528GT 

GLENS  FALLS,  NY 

NY 

1    128       2 

CBOC 

630GA 

HARLEM,NY 

NY 

1    100   i    3 

CBOC 

620GF 

HARRIS,  NY 

INY 

i    127    i    3    CBOC  1 

_^ —  — ,. 1 

632HG 

HICKSVILLE,NY 

jNY 

1    118 

3    CBOC 

632HC 

ISLn»,NY 

•NY 

117 

3^CBOC 

528GB 

JAMESTOWN,  NY 

NY 

147 

2 

CBOC 

528GZ 

KINGSTON,  NY 

!NY 

124       2 

ICBOC 

l?<xlorol   Booietor  /  Vr>l     Rft    Mr.    1 Q1  /  ThiirsHav    nrtnhfir  2     200."?  /  Nntir.RS 
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Fac# 

VA  Facility  Location 

ST 

ZIP3|VN     TvDe 

■ 

620GC 

KINGSTON.  NY 

NY 

■    124       3    CBOC 

528GQ 

LACKAWANNA,  NY 

:NY 

1    142   '  2 

CBOC 

632HF 

LINDENHURST,  NY 

jNY 

117       3 

CBOC 

528GK 

LOCKPORT,NY 

INY 

140       2 

tcBOC 

632HA 

LYNBROOK,NY 

,NY 

115       3    CBOC 

528G1 

MALONE,NY 

NY 

129^^      2 

CBOC 

528GL 

MASSENA,  NY 

'ny 

'    136       2 

rCBOC 

620 

MONTROSE,  NY 

NY 

105    ■    3   iVAMC 

528GI 

MOUNT  MORRIS,  NY 

NY 

145       2    CBOC 

632HE 

MOL^T  SINAI,  NY 

NY 

117    !    3   .CBOC 

620GA 

NEW  CITY,  NY 

NY 

^09   i   3    CBOC 

630BZ 

NEW  YORK  METHADONE,  NY 

NY 

100    1    3    CBOC 

630B2 

NEW  YORK  SOHO  C&P  UNIT,  NY 

,NY 

100    j    3    CBOC 

630 

NEW  YORK,  NY 

NY 

100    j    3   iVAMC 

528GD 

NUGARA  FALLS,  NY 

NY 

,143    i    2    CBOC 

632 

NORTHPORT/LONG  ISLAND,  NY 

NY 

1117 

3 

VAMC 

528GR 

OLEAN,  NY 

NY 

147       2   iCBOC 

528GP 

OSWEGO,  NY 

NY 

131       2    CBOC 

632HD 

PATCHOGUE,  NY 

NY 

117       3    CBOC 

528GJ 

PENN  YAN,  NT 

NY 

145  ^  2     CBOC 

632GA 

PLAINVIEW.  NY 

NY 

118       3    CBOC 

S28GV 

PLATTSBLTRGH,  NY 

NY 

129   !   2 

CBOC 

620GE 

PORT  JERVIS,  NY 

NY 

127       3 

CBOC 

620GG 

POUGHKEEPSIE,  NY 

NY 

126       3 

CBOC 

526GD 

QUEENS,  NY 

NY 

111       3  ^ 

CBOC 

632HB 

RIVERHEAD,  NY 

N\' 

119    1   3    CBOC 

528GE 

ROCHESTER,  NY                                 ' 

NY  : 

146    '    2   IcBOC 

528GM 

ROME,  NY 

NY    1 

134       2    CBOC 

630A5 

SAINT  ALBANS,  NY 

NY 

114       3    VAMC 

632HH 

SAYVILLE,  NY 

NY 

117^  3    CBOC 

528GW 

SCHENECTADY,  NY 

NY 

123       2     CBOC 

526GC 

SOUTH  BRONX,  NY 

NY     1 

104    ;    3    CBOC 

630GB 

STATEN  ISLAND,  NT 

NY 

103       3   iCBOC 

528A7 

SYRACUSE,  NY 

NY 

132    1    2    VAMC 

528GX 

TROY,  NY                                                                       ' 

NY 

121       2    CBOC 

620GD 

WALLKILL;  NY                                                          i 

NY 

125       3    CBOC 

528GO 

WATERTOWN/FORT  DRLTVf,  NT                               i 

NY 

136       2    CBOC 

528G8 

WELLSVILLE,  NY 

NY 

148       2    CBOC 

S26GA 

WHITE  PLAINS/BRONX,  NY 

NY 

106       3    CBOC 

S26GB 

YONKERS,  NY 

NY      i 

107       3    CBOC 

541GG 

AKRON,  OH 

OH    ^ 

443    i  10   CBOC 

562GB 

ASHTABULA.  OH 

OH     , 

440    Li 

CBOC 

538GA 

ATHENS,  OH 

OH 

457      10 

CBOC 

541BY 

CANTON,  OH 

OH 
OH    ! 

447       10   CBOC 

538 

CHILLICOTHE,  OH                                                      1 

456      10   VAMC 

539GB 

CINCINNATI  CBOC,  OH 

OH 

452       10   CBOC 

539 

CINCINNATI,  OH 

OH 
OH 

OH 

452    ^  10   VAMC 

541A0 

CLEVELAND  BRECKSVILLE.  OH                             ' 

441       10  iVAMC 

541GE 

CLEVELAND  CBOC,  OH                                             '. 

441       10   CBOC 
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Fac# 


VA  FadBtv  Location 


541 


757 


552 


541GH 


757GB 


538GD 


S52GB 


541GB 


CLEVELAND  WADE  PARK,  OH 


jST        ZlP3!^yN|  TypT 
OH     i   441       10   VAMC 


COLUMBUS,  OH 


OH 


432    1  10   IOC 


DAYTON,  OH 


OH 


454 


EAST  LIVERPOOL,  OH 


OH 


GROVE  CITY,  OH 


iOH 


LANCASTER,  OH 


I  OH 


LIMA,  OH 


OH 


LORAIN,  OH 


!OH 


439 
431 
431 
458 


10   VAMC 


— t- 


10  jCBOC 


i^^y^^ 


440 


541GD 


MANSFIELD,  OH 


538GC 


552GA 


538GB 
646GA 


MARIETTA,  OH 


541GF 


541GC 


552GD 


506GA 


541GI 


538HF 


538HA 


541BZ 


757GA 


OH 


449 


IOH        457 


MIDDLETOWN,OH 


OH 


450      10 


10  jCBOC 
^  loTcBOC 

Tio_lcB^ 

TlOjCBOC 

rio 

Tio 

-t- 


CBOC 


CBOC 


CBOC 


PAINESVILLE,  OH 


iOH         440    i  10   CBOC 


PORTSMOUTH,  OH 


I  OH         456      10   CBOC 


SAINT  CLAIRSVILLE,  OH 
SANDUSKY,  OH 


OH 


SPRINGFIELD,  OH 


TOLEDO,  OH 


OH 


448 


-1—: 


OH 


WARREN,  OH 


WASHINGTON  COURT  HOUSE.  OH 


WELLSTON,  OH 


OH     I 


439       4    CBOC 

10  I  CBOC 
iO  I  CBOC 

11  CBOC 


455 


OH 


436 


444 


OH 


OH 


431 


456 


YOUNGSTOWN,OH 


ZANESVILLE,  OH 


635HB     |ARDMOR£,OK 


jOH 
lOH 
lOK 


63^HA 
635GD 


635GA 


623GA 


623 


635 


635GC 


623HA 


623BY 


653GA 


648GA 


653GB 


CLINTON,  OK 


KONAWA,  OK 


lOK 
OK 


445 

437_ 
734 


10  I  CBOC 
10  jCBOC 


lOjCBOC 
10   CBOC 
10  I CBOC^ 
iiSlCBOC 


736 


748 


16   CBOC 
16   CBOC 


LAWTON/FORT  SILL,  OK 


OK 


MCALESTER,OK 


MUSKOGEE,  OK 


{OK 
OK 


735 


745 


744 


1^  CBOC 
16JCBOC 


16  IVAMC 


OKLAHOMA  CITY,  OK 


OK  T  731    J  16    VAMC 


PONCA  CITY,  OK 


OK        746 


TALIHINA,OK 


OK 


16   CBOC 

745       16    CBOC 


TULSA,  OK 


OK 


BANDON,  OR 


OR 


BEND,  OR 


BROOKINGS,  OR 


OR 


OR 


16   CBOC 
20^BOC 


20   CBOC 


20  iCBOC 


653BY 


692GA 


648GD 


EUGENE,  OR 


OR 


974      20   CBOC 


KLAMATH  FALLS,  OR 


OR 


NORTH  COAST,  OR 


OR 


531GD      ONTARIO,  OR 


648 


PORTLAND,  OR 


653 
648GB 


692 


646GC 


693B4 


503 
693GF 
529^_ 
595GA 


OR 


ROSEBURG,OR 


SALEM,  OR 


WHITE  gTY,  OR 
AUQUIPPA,  PA 
ALLENTOWN,PA 


ALTOONA,  PA 


BERWICK,  PA 


OR 


OR 


976      20  iCBOC 


971      20   CBOC 
979      20   CBOC 


972^ 
974 


20]^VAMC 


20  IVAMC 


OR         973 


OR 
PA 


975 


PA 
PA 


-i— 


150 
181 


20  ICBOC 


20  IDOM 


BUTLER,  PA 


CAMP  HILL,  PA 


PA 
PA 
PA 


166 
186 


j4 

f  160    14 
~i    170  7  4 


JCBOC 
ICBOC^ 
fVAMC 


CBOC 


VAMC 
ICBOC 
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F»c# 

{VAFadfity  Location 

ST 

ZIP  3 

VN!   Type  | 

542GH 

COATESVTLLE  CBOC,  PA 

PA 

193 

4 

CBOC 

542GG 

COATESVILLE  MSCEC,  PA 

■  PA 

1    193 

4 

ICBOC 

542 

|COATESVILLE,PA 

PA 

1    193 

4     VAMC 

503GB      DUBOIS,  PA 

PA 

158 

4   iCBOC 

562 

ERIE,  PA 

tPA 

165 

4    VAMC 

646GB 

!GREENSBURG,PA 

I  PA 

156 

4    CBOC 

503GA 

1  JOHNSTOWN,  PA 

PA 

159 

4  ^CBOC 

S29GC 

KITTANNING,  PA 

PA 

LJ62 

4    CBOC 

529GD 

KNOX,  PA 

PA 

162 

4  ^BOC 

542GD 

LANCASTER,  PA 

FA 

'    176    1    4    CBOC  1 

595GC 

LANCASTER,  PA 

PA 

176 

4 

CBOC 

595 

LEBANON,  PA 

PA 

170 

4    VAMC 

562GA       MEADVILLE,  PA 

PA 

163 

4^CBOC 

529GA 

MERCER,  PA 

PA 

161 

1    4    CBOhC 

S29GB 

NEW  CASTLE,  PA 

PA 

161 

4    CBOC 

542GB 

PHILADELPHIA  CBOC,  PA 

PA 

191 

4    CBOC 

642 

PHILADELPHIA,  PA 

[f^ 

191 

4    VAMC 

646A0 

PITTSBURGH  ASPINWALL,  PA 

PA 

152 

4   jVAMC 

646A4 

PITTSBURGH  ASPINWALL,  PA 

PA 

152 

4 

VAMC 

646A5 

PITTSBURGH  HIGHLAND  DR,  PA                             |PA 

152 

4 

VAMC 

646 

PITTSBURGH  UNIV  DR,  PA 

PA 

152 

4 

VAMC 

595GB 

POTTSVILLE/SCHUYLKIL17SHENANDOAH,  PA 

PA 

179 

4 

CBOC 

693GE 

POTTSVILLE«CHUYLKILLySHENANDOAH,  PA 

PA 

179 

4 

CBOC 

542GC 

READING,  PA 

PA 

1% 

4 

CBOC 

S95GD 

READING,  PA 

PA 

196 

4 

CBOC 

693GA 

SAY  RE,  PA 

PA_i 

188 

4 

CBOC 

693GD 

SCRANTON,  PA 

PA      ' 

185 

4 

CBOC 

562GC 

SMETHPORT,  PA 

PA 

167 

4    CBOC 

542GE 

SPRING  CITY,  PA 

PA      ' 

194 

4    CBOC 

542GA 

SPRINGRELD,  PA 

PA 

190~^ 

4 

CBOC 

503GC 

STATE  COLLEGE,  PA 

PA     ! 

168 

4   ICBOC 

693GC 

TOBYHANNA,  PA 

PA 

184 

4    CBOC 

646GD 
693HK 

WASHINGTON,  PA 

PA      1 

153 

4    CBOC 

WILKES-BARRE  MOC,  PA 

PA 

187 

4    ICBOC 

693 

WTLKES-BARRE,  PA 

PA 

187 

4   'VAMC 

693GB 

WILLL\MSPORT,  PA 

PA      1 

177 

4     CBOC 

642GC 

WILLOW  GROVE,  PA 

PA      I 

190 

4    CBOC 

595GE 

YORK,  PA 

PA 

174 

4     CBOC 

672GC 

ARECIBO,  PR 

PR 

006 

8   jCBOC 

672BZ 
672B0 

MAYAGLEZ,  PR 

PR 

006 

8    CBOC 

PONCE,  PR 

PR 

007 

8    CBOC 

672 

SAN  JUAN,  PR 

PR     ^ 

009 

8    VAMC 

650GD 

MIDDLETOWN,  RI 

RI 

028   1 

IjCBOC 

6S9 

PROVU)ENCE,  RI 

RI       t   029 

1     VAMC 

544GD 
534GC 

ANDERSON,  SC 

SC      [ 
SC'""  ! 
SC 

296 
299 
294 

7 
7    ' 

CBOC 

BEAUFORT,  SC 

CBOC 

534 
544 

544GB 

CHARLESTON,  SC 

7     VAMC] 

COLLTVIBIA,  SC 

SC 

292 

7    VAMC 

FLORENCE,  SC 

SC 

295 

7 

CBOC  1 
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Fac# 

VA  FadHtv  Location 

ST 

ZIP 3   VN|   IlE§ 

544BZ 

GREENVILLE,  SC                                                     i 

SC 

2%       7    CBOC 

534GB 

MYRTLE  BEACH,  SC 

SC 

295    i    7    CBOC 

544GE      ORANGEBURG,  SC 

SC      1 

291       7   JCBOC 

544GC 

ROCK  HILL,  SC                                                           [SC 

297 

7 

CBOC 

544GF 

SUMTER,  SC 

SC     1 

291  ^ 

7 

CBOC 

438GD 

ABERDEEN,  SD 

SD      j 

574 

23   CBOC 

568HM 

EAGLE  BUTTE,  SD 

SD      1 

-i 

576 

23   CBOC 

S68HD 

ELLSWORTH  AFB,SD 

SD 

577 

23   CBOC 

568 

FORT  MEADE,  SD 

SD      , 

577      23   VAMC 

S68A4 

HOT  SPRINGS,  SD 

SD      1 

577    ;  23   VAMC 

568HE 

KYLE,SD 

SD 

577    i  23  t 

CBOC 

568HK 

MCLAUGHLIN,  SD 

SD 

576      23  ! 

CBOC 

568GB 

PIERRE,  SD 

SD      ! 

575      23  iCBOC  J 

568HF 

PINE  RIDGE,  SD 

SD 

577 

23   CBOC 

568GA 

RAPID  aTY,SD 

SD 

577 

23   CBOC 

568HJ 

ROSEBUD,  SD 

SD 

575    i  23   CBOC 

438 

SIOUX  FALLS,  SD 

SD 

571    .  23   VAMC 

568HP 

WINNER,SD                                                        1 

SD 

575    1  23   CBOC 

438GA 

WORTHING,  SD 

SD 

570      23   CBOC 

626GF 

CHATTANOOGA,  TN 

TN 

374   '    9    CBOC 

626GE 

CLARKSVILLE,TN 

TN 

370       9    CBOC 

626GH 

COOKEVILLE,TN 

TN 

385 

9 
9 

CBOC 

626GA 

DOVER,  TN 

TN 

^0 

CBOC 

626BY 

KNOXVILLE,  TN 

TN 

379    :    9 

CBOC 

626GB 

MADISON,  TN 

TN 

371     ;     9 

CBOC 

614 

MEMPHIS,  TN 

TN 

381    j    9 

VAMC 

621GB 

MOUNTAIN  CITY,  TN 

TN 

376    1    9 

CBOC 

621 

MOUNTAIN  HOME,  TN 

TN 

376 

9    VAMC 

626A4 

MURFREESBORO,  TN 

TN 

371    j    9    VAMC 

626 

NASHVILLE,  TN 

TN 

372       9    VAMC 

621GA 

ROGERSVILLE,TN 

TN 

378    ;    9    CBOC 

614GD 

SAVANNAH,  TN 

TN 

383       9 

CBOC 

626GG 

TULLAHOMA/ARNOLD  AFB,  TN 

TN 

373 

9  ICBOC 

519HC 

ABILENE,  TX 

TX 

796 

18   CBOC 

671GG 

ALICE,  TX 

TX 

783 

17   CBOC 

504 

AMARILLO,TX 

TX 

791      18   VAMC 

674BY 

AUSTIN,  TX 

ITX 

787      17   CBOC 

580BY 

BEAUMONT,  TX 

TX 

777      16 

CBOC 

671GH 

BEEVILLE,TX 

iTX 

\    781    1  17    CBOC 

^               , 1 , 

519 

BIG  SPRING,  TX 

TX 

797 

18  IVAMC 

549GC 

BONHAMCBOCTX 

TX 

754      17  iCBOC 

549A4 

BONHAM,TX 

TX 

754      17  jVAMC 

«71GA 

BROWNSVILLE,  TX 

TX 

785      17 

CBOC 

674GB 

BROWNWOOD,TX 

TX 

^68      17 

CBOC 

674GC 

BRYAN/COLLEGE  STATION,  TX 

TX 

778      17 

ICBOC 

674GD 

CEDAR  PARK,  TX 

TX 

786      17   CBOC 

J                 +_ 1 — . — ■ — 

5a4GA 

CHILDRESS,  TX 

TX 

792    ;  18jCBOC 

549GI 
671BZ 

CLEBURNE,  TX 

TX 

itx 

760-17   CBOC 

CORPUS  CHRISTI,  TX 

,    784 

1  ^' 

CBUC  1 
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Fac# 

VA  FadlitY  Location 

jST        ZIP3    VN     Tvoe 

549 

DALLAS,  TX 

!TX          752    1  17  'VAMC 

549GB 

DALLAS/PLEASANT  GROVE,  TX 

TX          752      17    CBOC 

549GE 

DECATUR,  TX 

TX         762    !  17   CBOC 

671GC 

DEL  RIO.  TX 

TX 

788    i  17    CBOC 

549GD 

DENTON,  TX 

TX 

762  ^  17  [cBOC 

671GD 

EAGLE  PASS,  TX 

TX 

788      17  iCBOC 

549GF 

EASTLAND,  TX 

TX 

764       17 

CBOC 

756 

EL  PASO.  TX 

TX 

799       18 

IOC 

519GD 

FORT  STOCKTON,  TX 

TX 

\   797       18 

CBOC 

549BY 

FORT  WORTH  SOC,  TX 

TX 

761       17 

CBOC 

549HA 

FORT  WORTH/DIAMOND  HILL,  TX 

TX          761       17  ICBOC 

549GH 

GREEN-VILLE,  TX 

TX          754       17    CBOC 

674HA 

HAMILTON,  TX 

TX         765      17    CBOC 

580GB 

HOUSTON  CBOC,  TX 

TX          770       16    CBOC 

580 

HOUSTON.  TX 

TX          770       16    VAMC 

671 A4 

KERRVILLE,  TX 

ITX          780       17    VAMC 

671GI 

KINGSVILLE,  TX 

TX          783       17 

CBOC 

671GE 

LAREDO,  TX 

TX          780       17 

CBOC 

667GC 

LONGVIEW.  TX 

TX          756       16 

CBOC 

504BY 

LUBBOCK,  TX 

TX          794       18 

CBOC 

580BZ 

LUFKIN,  TX 

TX          759       16 

CBOC 

674  A  5 

MARLIN,  TX 

TX          766 

17 

VAMC 

671BO 

MCALLEN.  TX 

TX          785 

17   CBOC 

549GG 

MCKINNEY.TX 

TX          750 

17    CBOC 

5I9GE 

MONAHANS,  TX 

TX          797 

18    CBOC 

671GL 

NEW  BRAUNFELS,  TX 

TX          781       17    CBOC 

519GA 

ODESSA,  TX 

TX          797       18    CBOC 

674GA 

PALESTINE,  TX 

TX          758    i  17    CBOC 

519HF 

SAN  ANGELO.  TX 

TX          769       18    CBOC 

671BY 

SAN  ANTONIO  CBOC,  TX 

TX          782       17  ICBOC 

671GK 

SAN  ANTONIO  CBOC,  TX 

TX          782       17  I  CBOC  1 

671 

SAN  ANTONIO.  TX 

TX          782    1  17    VAMC 

671GM 

SAN  MARCOS,  TX 

TX      j    786 

17    CBOC 

671GN 

SEGUIN,TX 

TX          781 

17    CBOC 

671GF 

SOUTH  BEXAR  COUNTY .  TX 

TX      1    782 

17    CBOC 

519HD 

STAMFORD,  TX 

TX          795 

18  ICBOC 

504HB 

STRATFORD,  TX 

TX          790      18  ICBOC 

674 

TEMPLE,  TX 

TX          765       17 

VAMC 

667GA 

TEXARKANA.TX 

TX          755       16 

CBOC 

S49GA 

TYLER,  TX                , 

TX         757      17    CBOC 

671GJ 

LTALDE,  TX                                                                   j 

TX         788    1  17    CBOC 

671GB 

VICTORIA,  TX 

TX          779   rn] 

CBOC 

674A4 

WACO,  TX 

TX         767       17  1 

VAMC 

635GB 

WICHITA  FALLS,  TX 

TX      ^   763^  16 

CBOC 

660GI 

NEPHl,  UT 

UT          846       19 

CBOC 

660GB 

OGDEN,  UT 

UT 
UT 

844       19 

CBOC 

660GE 

OREM,  UT 

840       19 

CBOC 

660GD 

ROOSEVELT,  UT 

UT         840      19  [ 

CBOC 

660GG 

SAINT  GEORGE,  UT                                                     ' 

UT          847    :   19    CBOCi 
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Fac# 


660 
688GA 


658HG 


658GB 


652GA 


658HD 


VA  Facility  Location 


SALT  LAKE  CITY,  UT 


ALEXANDRIA,  VA 


590 


613GF 


658HC 


ST      _ZIP3j^VTS[)   Typc 


UT 


VA 


841 

223 


19 

5 


COVINGTON,  VA 


DANVILLE,  VA 


VA 
VA 


FREDERICKSBURG,  VA 


VA 


HAMPTON,  VA 


HARRISONBURG,  VA 


VA 


J44 

245"1 
224    f 
,  "236   1 


VA      '.    228 


HILLSVILLE,  VA 


LYNCHBURG,  VA 


[ 


!VA 


!VA 


243 

245^ 


VAMC 
CBOC 


CBOC 
CBOC 
CBOC 


VAMC 
CBOC 


CBOC 


6   ICBOC 


658HH      MARION,  VA 


IVA 


243       6   iCBOC 


658HE 


MARTINSVILLE,  VA 


590GA 


621GC 


658HB 


652 


621GD 


;vA 


NORFOLK,  VA 


NORTON,  VA 


[VA 


241        6     CBOC 

235   T 


PULASKI,  VA 


VA 


J42 
243 


9 
6 


CBOC 
"CBOC 


CBOC 


RICHMOND,  VA 


VA 


232       6     VAMC 


SAINT  CHARLES,  VA 


VA 


658  !  SALEM,  V  A 


iVA 


242 
241 


9   ICBOC 


6  ^VAMC 


613GC 
658HA 


658GA 


672GD 


672GB  1  SAINT  THOMAS,  Vl 

4(G6GA  BENNINGTON,  VT 

40SHA  BURUNGTON,  VT 

405HB  jMONTPELIER,  VT 


STEPHENS  CITY,  V A 


TVA         226  1^  5     CBOC 


TAZEWELL,  VA 


672GA 


STUARTS  DRAFT,  VA 


IVA 


244 


KINGSHILL,  VI 


SAINT  CROIX,  VI 


VA     i    246 


jCBOC 
ICBOC 


yi 

VI 


008 
008 


8     CBOC 


VI 


008 


8 
8 


VT 


VT 


052 
054 


CBOC 
tcBOC 
1  ^CBOC 
i  ICBOC 


405HD 


405HF 


NEWPORT,  VT 
RUTLAND,  VT 


_Y1 

VT 


056 
058 

057 


CBOC 
CBOC 
CBOC 


405HC     I  SAINT  JOHNSBURY,  VT 
405  fWHITE  RIVER  JCT,  VT 


VT 


058 


405HG      WILDER,  VT       

663A4      ^AMERICAN  LAKE/TACOMA,  WA 


VT 


VT 


050 


050 


663GB^    BREMERTON,  W A 
648GC     iLONGVIEW,WA 


1 

1_ 
1 

WA     !    984    !  20 

WA        ^3      20 

TWA    '   986      20 


^BOC 
VAMC 
CBOC 

JVAMC^ 
CBOC 
{cBOC 


663GA 


687GA 
663 


668HK 
668 


LYNNWOOD/NORTHGATE,  WA 
RICHLAND,  WA  


WA        980 


WA     ;    993 


20 
20 


CBOC 
CBOC 


SEATTLE,  WA 


SPOKANE  MOC,  WA 


SPOKANE,  WA 


648A4       VANCOUVER,  W  A 

687     J~^WALLA  WALLA,  WA 

687IU 

695BY 

607GD[ 

607GE 


WA     j    981    1  20    VAMC 
TCBOC^ 
A'AMC 
VAMC 


WA     ;    992    I  20 


WA    ,    992 


YAKIMA,  WA 


APPLETON,  WI 


BARABOO,  WI 


BEAVER  DAM,  WI 


618GE 
695GC 


607GC 


ICHIPPEWA  FALLS,  WI^ 
[CLEVELAND,  WI 
rEDGERTON,Wl 


WA 
WA 

JWA^ 
WI 
WI 
WI 

vn 


986 


20 
20 


993 


WI 


556GD      KENOSHA,  WI 


WI 

WI 


989 
549 
539^ 
539 


20 
20 
12 
12 
12 


547  1 23 

_12 

12 

12 


530 

535 
531 


VAMC 

iCBOC 

iCBOC 

CBOC 

CBOC 

CBOC 

^BOC^ 

CBOC 

CBOC 
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Fac  #         VA  FacilitT  Location 

ST 

ZIP  3|VN     Tvne 

676GC      LA  CROSSE,  Wl 

Wl 

546      12  iCBOC 

676GE       LOYAL,  WI 

Wl 

544 

12 

ICBOC 

Wf            MADISON,  WI 

Wl 

537 

12  jVAMCl 

695HK      MILWAUKEE  MOC,  WI 

Wl 

532 

12   CBOC 

695             MILWAUKEE,  WI 

WI 

532 

i  12  i  VAMC 

585GB       RfflNELANDER,  WI 

WI 

545 

12 

CBOC 

618BY       SUPERIOR,  WI 

WI 

,    548   1  23 

iCBOC 

676            TOMAH,  Wl 

WI 

546 

12 

Vamc 

695GA      U-NION  GROVE,  WI 

WI 

531 

12  iCBOC 

676GA       WAUSAU,  WI 

WI 

544 

inCBOC 

676HB       WAUTOMA,  Wl 

WI 

]    549 

12    CBOC 

676GD      WISCONSIN  RAPIDS,  WI 

Iwi 

544 

12   CBOC 

517            BECKLEY,  WV 

WV 

258 

6    VAMC 

581GB       CHARLESTON,  WV 

WV 

[253 

^    CBOC 

540             CLARKSBURG,  WV 

WV 

!    263    !    4    VAMC 

613GD       FRANKLIN,  WV 

WV 

I    268    '    5    CBOC 

517GA       GASSAWAY,  WV 

WV 

266       6    CBOC 

540GC      GASSAWAY,  WV 

WV 

266       4 

CBOC 

581            HUNTINGTON,  WV 

WV 

257 

9 

IVAMC 

581GE       LOGAN,  WT 

WV 
WV 

256 

9   !CB0C 

613HK      MARTINSBURG  MOC,  WV 

254       5    CBOC 

613            MARTINSBURG,  N^T 

WV 

254        5     VAMC 

r540GB       PARKERSBURG,  WV 

WV 

261       4    CBOC 

540GA       PARSONS,  WV 

WV 

262       4    CBOC 

6I3GE       PETERSBURG,  WV 

WV 

268    1    5 

CBOC 

581GD       WILLIAMSON,  WV 

WV 

256 

9 

CBOC 

666GB       CASPER,  WY 

WY 

826      19    CBOC 

442            CHEYENNE,  WY 

WY 

820      19   VAMC 

666GE      GILLETTE,  WY 

WY 

827       19   CBOC 

660GF       GREEN  RIVER,  WY 

WY 

1    829    1  19 

CBOC 

568HA       NEWCASTLE,  W  Y 

WY 

1    827 

23 

CBOC 

666GD      POWELL,  WY 

WY 

824 

19 

CBOC 

666GC      RFVERTON,  WY 

WY 

825      19   CBOC 

(M            SHERIDAN,  WY 

WY 

828      19   VAMC 

i 

Abbreviations 

CBOC  =  Conunonity- Based  Outpatient  Clinic 

DOM  =  Independent  Domiciliary 

Fac  #  =  VA  Facility  Number 

IOC  =  Independent  Outpatient  Clinic 







MOC  =  Mobile  Outreach  Clinic              * 

SOC  =  Satellite  Outpatient  Clinic 

ST  =  SUte 



VAMC  =  VA  Medical  Center 

VN  =  Veierans  Integrated  Service  Network 

ZIP  3  =  First  three  di^ts  of /J P  Code 

i              1 

[FR  Dm:   03-2410,3  Filed  10-1-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Over-the-Road  Bus  Accessibility 
Program  Announcement  of  Profect 
Selections 

AGENCY:  Federal  Transit  Administration, 

DOT 

ACTION:  Notice. 

summary:  The  U.S.  Department  o{ 
Transportation  (DOT)  Federal  Transit 
Administration  (FT.M  announces  the 
selection  of  projects  to  be  hinded  under 
Fiscal  Yedi  2003  appropriations  for  the 
Over-the-Road  Bus  (OTRB)  Accessibility 
Program,  authorized  bv  Section  3038  of 
the  Transportation  Equitv  Act  for  the 
21st  Century  (TEA-21)  The  OTRB 
Accessibility  Program  makes  funds 


available  to  private  operators  of  over- 
the-road  buses  to  help  finance  the 
incremental  capital  and  training  costs  of 
complying  with  DOT's  over-the-road 
bus  accessibility  rule,  published  in  the 
Federal  Register  on  September  24,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

appropriate  PTA  Regional 
Administrator  for  grant-specific  issues; 
or  Blenda  Younger.  Office  of  Program 
Management.  202-366-2053,  for  general 
information  about  the  OTRB  Program. 

SUPPLEMENTARY  INFORMATION:  A  total  of 

S6  9  million  was  made  available  for  the 
program  in  FY  2003:  $5.2  million  for 
intercity  fi.xed-route  providers  and  $1.7 
million  for  all  other  providers,  such  as 
commuter,  charter,  and  tour  operators. 
.A  total  of  84  applicants  requested  $17.6 
million:  $10.5  million  was  requested  by 


intercity  fixed-route  providers,  and  $7.1 
million  was  requested  by  all  other 
providers.  Project  selections  were  made 
on  a  discretionary  basis,  based  on  each 
applicant's  responsiveness  to  statutory 
project  selection  criteria,  fleet  size,  and 
level  of  funding  received  in  previous 
years  Because  of  the  high  demand  for 
the  funds  available,  most  applicants 
received  less  funding  than  they 
requested,  but  all  qualified  applicants 
received  some  funding.  The  selected 
projects  will  provide  funding  for  the 
incremental  cost  of  adding  lifts  to  128 
new  vehicles,  retrofitting  80  vehicles, 
and  $335,546  for  training.  Each  of  the 
following  74  awardees.  as  well  as  the  10 
applicants  who  were  not  selected  for 
funding,  will  receive  a  letter  that 
explains  how  funding  decisions  were 
made. 


Operator 


Inc 


Inc 


Region  I 

Bonanza  Bus  Lines  .... 

Bnstol  Tours   Inc 

Concord  Coach  Lmes 

Entertainment  Tours 

Peter  Pan  Bus  Lines 

Vermont  Transit  Co  

Region  II 

Adirondack  Trailways 

Blue  Bird  Coach  Lines 

Hampton  Jitney   Inc  

Shortline  (Hudson  Transit)     

Sunnse  Coach  Lines,  Inc       

Syracuse  and  Oswego  Motor  Lines 

Trans  express   Inc 

Trolley  Tours   Inc  

Utica  Rome  Bus  Company    

Region  III 

Abtxjtt  Bus  Lines   Inc  

Angelic  Luxury  Coach   Inc      

Brown  Bus  Company       

Butler  Motor  Transit       

Capitol  Bus  Company    

Elegance  Bus  Tours  Inc 

Eyre  Bus  Sen/ice   Inc     

First  Priority  Tours   Inc   

Hagey  Coach   Inc  

Krapf's  Coaches  Inc    

Lenzer  Tour  and  Travel   

Penn  Highway  Transit  Co  

Perkiomen  Tours  

Susquehanna  Transit  Co  

Thomas  Tours  

Trans-Bndge  Lines  

Region  IV 

Amencoach  Tours    

Blue  Grass  Tours  Irx: 

Carolina  Trailways  

Champion  Coach     

Esoot  Bus  Lines  Inc  

Good  Time  Tours  

Lancaster  Tours  and  Travel    

North  Mississippi  Services      

Region  V 

Alpha  Bus  Leasing    , 

B&W  Charters   Inc  

Brecksville  Road  Transit.  Inc  


City/State 


Award  amounts 


-4- 


Interclty  fixed- 
route 


Other 


Providence.  Rl 

Bristol,  VT     

Concord   NH  ... 
Braintree   MA 
Springfield,  MA 
Burlington   VT 


$109,935 


39,547 


48,800 

63.000 

157.859 


Hurley    NY 
N  Tonawanda.  NY 
Southampton    NY 
Mahwah   NJ 
Green  Port,  NY     .. 
E   Syracuse   NY   .. 
Brooklyn   NY 
Forl^ed  River   NJ  ... 
Clinton   NY 


"X- 


Roanoke   VA 
District  Hgts.  MD  . 
Richmond   VA 
Butler   PA 
Harnsburg.  PA 
Suitland   MD 
Glenelg   MD 
Distnct  Hgts   MD  .. 
Franconia   PA 
West  Chester   PA 
Sewickley   Pa 
Lancaster   PA 
Pennsburg   PA      .. 

Avis   PA         

Beltsville  MD 
Bethlehem   PA 


187,500 


180.000 


72,000 


33  151 


87,030 
28,800 

39,384 
43,481 
33.750 
22,950 
41,990 

91,482 


35,000 


28,710 
37,800 


50,400 
35,000 


Memphis   TN   . 
Lexington   KY 
Raleigh   NC    .. 
Greenville,  SC 
Tampa,  FL      ... 
Pensacola,  FL 
Lancaster,  SC 
Tupelo   MS    ... 


Cincinnati  OH 
Kalamazoo.  Ml 
Brecksville.  OH 


100  596 


154.101 


63,142 
20.965 
50,400 
25.200 
37,800 
33,712 
33.300 

12,617 


38,250 
28,507 
33,151 
27,000 
39.368 
2,700 
35,000 
45,814 

54,871 
36,961 
37,104 


Total 


$109,935 
39,547 
48.800 
63,000 
157,859 
33,151 

187,500 
87,030 
28,800 

180,000 
39,384 
43,481 
33,750 
94,950 
41,990 

91,482 
35,000 
28,710 
37,800 
50,400 
35,000 
63,142 
20,965 
50,400 
25,200 
37,800 
33,712 
33,300 

100,596 
12,617 

154,101 

38,250 
28,507 
33,151 
27,000 
39,368 
2,700 
35,000 
45,814 

54,871 
36,961 
37,104 
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Operator 


Award  amounts 


Citv/State 


Intercity  fixed- 
route 


Ottier 


Cavallo  Bus  Lines,  Inc  

Colonial  Coach  Lines  

Dixon  Meyers  Bus  Transportation 

Jefferson  Lines 

Peoria  Cfiarter  Coacfi  Co  

Pioneer  Coacfi  Lines,  Inc 

R^d  River  Trails  

Robinson  Coach 

Trofjec  Bus  Service,  Inc 

Vandalia  Bus  Lines,  Inc  

Wisconsin  Coach  

Region  Vl: 

Cowtown  Bus  Charters,  Inc  

El  Expresso  

Fun  Time  Tours 

Gotta  Go  Express  Trailways  

Greyhound 

Gulf  Coast  Transit  

Kerrville  Bus  Co  

TNM&O  

Valley  Transit  

Region  VII: 

Burlington  Trailways  

Tiger  Air  Express,  Inc  

Region  VIII; 

Express  Charters,  Inc  

Utah  Trailways  

Region  IX; 

Marin  Airporter  

Pacific  Coachways  

Quest  Transportation,  Inc  

RDH  Transportation  Services  .... 

Silverado  Stages,  Inc  

Region  X; 

Central  Washington  Airporter 

Northwestern  Stage  Lines 

Premier  Alasl<a  Tours,  Inc  

Total  


Gillespie,  IL  

Des  Plaines.  IL    . 

Mt.  Morris,  IL 

Minneapolis,  MN 

Peoria,  IL    

Chicago,  IL 

Moortiead,  MN  .. 

Evanston,  IL  

St.  Stephen,  MN 

Caseyville,  II  

Waukesha.  Wl   .. 


Fort  Worth,  TX  

Houston,  TX  

Corpus  Christ! ,  TX 

Fort  Worth,  TX  

Dallas,  TX  

Houston.  TX  

San  Antonio,  TX  .. 

Lubbock.TX  

Harlingen,  TX  


W.  Buriington,  lA 
Columbia,  MO  .... 


Fort  Collins,  CO  ... 
Salt  Lake  City.  UT 


San  Rafael,  CA  

Garden  Grove.  CA  .... 
San  Luis  Obispo.  CA 

Honolulu,  Hawaii  

San  Luis  Obispo,  CA 


Femdale.  WA  .. 
Spokane,  WA  .. 
Anchorage,  AK 


112,274 


133,250 
35.910 


108,000 
76,050 


2,588.544 

176.670 

165,755 

99,453 

85.488 
45.022 


28.135 

112.365 

74,160 

74.160 

44.305 
29,250 


5,182,982 


35,000 
35,946 


27,000 
27,239 
35,500 
27,000 
52,332 


28.474 


38,554 
25,626 


38,250 


27.000 


25.200 
55.576 


26,316 


57305 


1,688,950 


Total 


35,000 

112.274 

35.946 

133,250 

35.910 

27,000 

27,239 

35,500 

27,000 

52.332 

108.000 

28,474 

76,050 

38,554 

25,626 

2.588,544 

38,250 

176,670 

165,755 

99.453 

85.488 
45,022 

27.000 
28,135 

112.365 
25,200 
74,160 
55,576 
74.160 

44,305 
29.250 
26.316 

6,871 .932 


Eligible  project  costs  may  be  incurred 
bv  awardees  prior  to  final  grant 
approval.  The  incremental  capital  cost 
for  adding  wheelchair  lift  equipment  to 
anv  new  vehicles  delivered  on  or  after 
lune  9,  1998,  the  effective  date  of  TEA- 
21 ,  is  eligible  for  funding  under  the 
OTRB  Accessibility  Program. 

Applicants  selected  for  funding  may 
be  contacted  by  FTA  regional  offices  if 
additional  information  is  needed  before 
grants  are  made.  The  grant  applications 


will  be  sent  to  the  U.S.  Department  of 
Labor  (DOL)  for  certification  under  labor 
protection  requirements  pursuant  to  49 
U.S.C,  5333(b).  After  referring 
applications  to  affected  employees 
represented  by  a  labor  organization, 
DOL  will  issue  a  certification  to  FTA. 
Terms  and  conditions  of  the 
certification  will  be  incorporated  in  the 
FTA  grant  agreement  under  the  new 
guidelines  replacing  those  in  29  CFR 


Part  215.  Please  see  Amendment  to 
Section  5333(b],  Guidelines  to  Cany  Out 
New  Programs  Authorized  by  the 
Transportation  Equity  Act  for  the  21st 
Century  ITEA-21J:  Final  Rule  (64  FR 
40990,  July  28,  1999). 

Issued  on:  September  26,  2003. 
Jennifer  L.  Dom. 
Administrator. 

[FR  Doc.  03-24965  Filed  10-1-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  32 

RIN  101»-AI63 

2003-2004  Refuge-Specific  Hunting 
and  Sport  Fishing  Regulations 

agency:  Fish  and  Wildlife  Service. 
Interior 

action:  Final  rule. 


summary:  The  Fish  and  Wildlife  Service 
adds  seven  additional  refuges  to  the  list 
of  areas  open  for  hunting  and/or  sport 
fishing  activities  and  increases  the 
activities  available  at  three  other  refuges 
for  2003-2004. 

DATES:  This  rule  is  effective  October  2, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  A.  Marler.  (703)  358-2397:  Fax 
(703) 358-2248. 

SUPPLEMENTARY  INFORMATION:  The 
National  Wildlife  Refuge  System 
.administration  Act  of  19b6 
(Administration  Act)  closes  national 
wildlife  refuges  to  all  uses  until  opened 
The  Secretary  of  the  Interior  (Secretary) 
may  open  refuge  areas  to  any  use. 
including  hunting  and/or  fishing,  upon 
a  determination  that  such  uses  are 
compatible  with  the  purposes  of  the 
refuge  and  National  Wildlife  Refuge 
System  mission.  The  action  also  must  be 
in'Hccordance  with  provisions  of  all 
laws  applicable  to  the  areas,  developed 
in  coordination  with  the  appropriate 
State  fish  and  wildlife  agencv(ies).  and 
consistent  with  the  principles  of  sound 
fish  and  wildlife  management  and 
administration.  These  requirements 
ensure  that  we  maintain  the  biological 
integrity,  diversity,  and  environmental 
health  of  the  National  Wildlife  Refuge 
System  (System  or  we)  for  thfj  benefit  of 
present  and  future  generations  of 
Americans. 

We  annually  review  refuge  hunting 
and  fishing  programs  to  determine 
whether  to  include  additional  refuges. 

Provisions  governing  hunting  and 
fishing  on  national  wildlife  refuges  are 
in  Title  50  of  the  Code  of  Federal 
Regulations  in  part  32  (50  CFR  part  32). 
We  regulate  hunting  and  fishing  on 
refuges  to: 

•  Ensure  compatibility  with  refuge 
purpose(s); 

•  Properly  manage  the  fish  and 
wildlife  resource(s); 

•  Protect  other  refuge  values: 

•  Ensure  refuge  visitor  safety:  and 

•  Provide  opportunities  for  quality 
recreational  and  educational 
experiences. 


On  many  refuges  where  we  decide  to 
allow  hunting  and  fishing,  our  general 
policy  of  adopting  regulations  identical 
to  State  hunting  and  fishing  regulations 
is  adequate  in  meeting  these  objectives. 
On  other  refuges,  we  must  supplement 
State  regulations  with  more-restrictive 
F€>deral  regulations  to  ensure  that  we 
meet  t)ur  management  responsibilities, 
as  outlined  in  the  "Statutory  Authority" 
section.  We  issue  refuge-specific 
hunting  and  sport  fishing  regulations 
when  we  open  wildlife  refuges  to  either 
migratory  game  bird  hunting,  upland 
game  hunting,  big  game  hunting,  or 
sport  fishing.  These  regulations  list  the 
wildlife  species  that  you  may  hunt  or 
those  species  subject  to  sport  fishing, 
seasons,  bag  limits,  methods  of  hunting 
or  fishing,  descriptions  of  areas  open  to 
hunting  or  fishing,  and  other  provisions 
as  appropriate.  You  may  find  previously 
issued  refiige-specific  regulations  for 
hunting  and  fishing  in  50  CFR  part  32. 

Statutory  Authority 

The  National  Wildlife  Refuge  System 
.administration  Act  (Administration 
Act)  of  19fib  (Ifi  IJ.S.C.  Hfi8dd-6fi8ee,  as 
amended)  and  the  Refuge  Recreation 
.Act  (Recreation  .Act)  of  1962  (16  L'.S.C. 
460k-460k-4)  govern  the  administration 
and  public  use  of  national  wildlife 
refuges 

Amendments  enacted  by  the  National 
Wildlife  Refuge  System  Improvement 
Act  of  1997  (Improvement  Act)  build 
upon  the  Administration  Act  in  a 
manner  that  provides  an  "Organic  Act" 
for  the  System  similar  to  those  that  exist 
for  other  puhlit:  Federal  lands.  The 
Improvement  Act  serves  to  ensure  that 
we  effectively  manage  the  System  as  a 
national  network,  of  lands,  waters,  and 
interests  for  the  protection  and 
conservation  nf  our  Nation  s  wildlife 
resources.  The  Administration  Act 
states  first  and  foremost  that  we  focus 
the  mission  of  the  System  on 
conseryation  offish,  wildlife,  and  plant 
resources  and  their  habitats.  The 
Improvement  Act  requires  the  Secretary, 
before  allowing  a  new  use  of  a  refuge, 
or  before  expanding,  renewing,  or 
extending  an  existing  use  of  a  refuge,  to 
determine  that  the  use  is  compatible. 
The  Improvement  Act  established  as  the 
policy  of  the  United  States  that  wildlife- 
dependent  recreation,  when  compatible, 
is  a  legitimate  and  appropriate  public 
use  of  the  System,  through  which  the 
American  public  can  develop  an 
appreciation  for  fish  and  wildlife.  The 
Act  established  six  wildlife-dependent 
recreational  uses,  when  compatible,  as 
the  priority  general  public  uses  of  the 
System  These  uses  are:  hunting, 
fishing,  wildUfe  observation  and 


photography,  and  environmental 
education  and  interpretation. 

The  Recreation  Act  authorizes  the 
Secretary  to  administer  areas  within  the 
System  for  public  recreation  as  an 
appropriate  incidental  or  secondary  use 
only  to  the  extent  that  doing  so  is 
practicable  and  not  inconsistent  with 
the  primary  purpose(s)  for  which 
Congress  and  the  Service  established  the 
areas.  The  Recreation  Act  requires  that 
any  recreational  use  of  refuge  lands  be 
compatible  with  the  primary  purpose(s) 
for  which  we  established  the  refuge  and 
not  inconsistent  with  other  previously 
authorized  operations. 

The  Administration  Act  and 
Recreation  Act  also  authorize  the 
Secretary  to  issue  regulations  to  carry 
out  the  purposes  of  the  Acts  and 
regulate  uses. 

We  develop  specific  management 
plans  for  each  refuge  prior  to  opening  it 
to  hunting  or  fishing.  In  many  cases,  we 
develop  refuge-specific  regulations  to 
ensure  the  compatibility  of  the  programs 
with  the  purpose(s)  for  which  we 
established  the  refuge  and  the  mission 
of  the  System.  We  ensure  initial 
compliance  with  the  Administration  Act 
and  the  Recreation  Act  for  hunting  and 
sport  fishing  on  newly  acquired  refuges 
through  an  interim  determination  of 
compatibility  made  at  or  near  the  time 
of  acquisition.  These  regulations  ensure 
that  we  make  the  determinations 
required  by  these  acts  prior  to  adding 
refuges  to  the  lists  of  areas  open  to 
hunting  and  fishing  in  50  CFR  part  32. 
We  ensure  continued  compliance  by  the 
development  of  comprehensive 
conservation  plans,  specific  plans,  and 
by  annual  review  of  hunting  and  sport 
fishing  programs  and  regulations. 

Response  to  Comments  Received 

In  the  August  14,  2003.  Federal 
Register  (68  FR  48583),  we  published  a 
proposed  rulemaking  identifying  the 
refuges  and  their  proposed  hunting  and/ 
or  fishing  programs  and  invited  public 
comments.  We  reviewed  and  considered 
all  comments  following  a  30-day 
comment  period. 

We  received  1.541  comments  on  the 
proposed  rule:  570  in  support  and  482 
in  opposition  to  the  openings  and  489 
comments  that  were  either  considered 
to  be  anonymous  (did  not  provide  a  full 
mailing  address  as  stipulated  in  the 
proposed  rule)  or  were  received  after  the 
comment  close  date.  Of  the  1.052 
comments  considered.  1.031  came  from 
individuals  (558  in  support  and  473  in 
opposition).  15  represented 
nongovernment  organizations  (7  in 
support  and  8  in  opposition).  5 
comments  from  States  (all  in  support) 
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and  1  comment  from  academia  (in 
opposition). 

We  also  received  numerous  comments 
imrelated  to  the  content  of  the  proposed 
rule  (e.g.,  those  dealing  with  such  issues 
as  trapping  and  general  refuge 
management).  We  reviewed  and 
analyzed  the  specific  substantive 
comments  and  broke  them  into  12 
general  comments  as  follows: 

Comment  #i ;  A  commenter  suggested 
that  the  circiunstances  surrounding  the 
possibility  of  opening  these  refuges  to 
hunting  dictate  that,  according  to  the 
National  Environmental  Policy  Act 
(NEPA).  the  Service  should  have 
prepared  an  Environmental  Ifl[4}act 
Statement  (EIS). 

Response:  We  disagree  with  the 
statement  that  the  Service  should  have 
prepared  an  EIS  for  the  opening  of  these 
seven  refuges  to  hunting  and/or  fishing. 
Each  individual  refuge,  when  making  a 
determination  as  to  whether  or  not  to 
allow  hunting  and/ or  fishing,  complies 
with  NEPA  (Categorical  Exclusion, 
Environmental  Assessment,  or  an 
Environmental  Impact  Statement)  as 
appropriate  when  preparing  an 
"opening  package."  For  each  of  the 
refuges  included  in  this  rulemaking,  we 
prepared  Environmental  Assessments 
and  determined  that  EISs  were 
unnecessary.  No  changes  were  made  as 
a  result  of  this  comment. 

Comment  #2:  A  commenter  suggested 
the  Service  should  have  conducted 
biological  assessments  and  inventories 
of  flora  and  fauna  as  required  by  the 
(National  Wildlife  Refuge  System 
Improvement  Act  of  1997)  Improvement 
Act. 

Response:  The  Improvement  Act  does 
not  require  a  biological  assessment  of 
flora  and  fauna.  However,  the 
Improvement  Act  does  require  the 
Service  to  "monitor  the  status  and 
trends  of  fish,  wildlife,  and  plants  in 
each  refuge."  Before  we  establish  a 
hunting  or  fishing  program,  the  law 
requires  we  first  determine 
compatibility  with  refuge  purposes.  All 
seven  refuges  at  which  hunting  or 
fishing  programs  were  proposed  met 
this  requirement.  No  changes  were 
made  as  a  result  of  this  comment. 

Comment  #3;  Many  commenters  said 
the  Service  should  have  considered 
public  opinion  polls  containing 
statistics  on  public  opposition  to 
recreational  and  commercial  killing  of 
wildlife  on  national  wildlife  refuges. 
Many  also  felt  that  a  trend  is  developing 
within  the  System  placing  the  interests 
of  sport  hiuiters  ahead  of  those  of  both 
the  wildUfe  and  nonhunting  refuge 
visitors. 

Response:  The  System  has  a  long 
history  of  support  by  recreational 


himters,  including  the  creation  of  over 
300  vmits  through  the  use  of  Migratory 
Bird  Conservation  Act  of  1919  (16 
U.S.C.  715a-715r)  usmg  "Duck  Stamp" 
funds.  This  traditional  support  has  been 
recognized  in  subsequent  statutory 
authority  for  the  System,  including  most 
recently  the  Improvement  Act 
amendment  to  the  Administration  Act. 
This  law,  which  also  provides  the 
System  its  mission,  clearly  states  that 
six  wildlife-dependent  recreational 
uses,  including  both  hunting  and  fishing 
as  well  as  wildlife  observation  and 
photography  and  environmental 
education  and  interpretation,  when 
compatible,  are  the  priority  general 
public  uses  of  the  System.  Fiulhermore, 
these  uses  are  to  receive  "enhanced 
consideration  over  other  general  public 
uses  in  planning  and  management 
within  the  System  *   *   *."The 
Improvement  Act  also  directs  the 
Service  to  provide  "increased 
opportunities  for  families  to  experience 
compatible  wildlife-dependent 
recreation,  particularly  opportunities  for 
parents  and  their  children  to  safely 
engage  in  traditional  outdoor  activities, 
such  as  fishing  and  hunting  *   *   *." 
From  this  statutory  language,  Congress' 
intent  is  clear  that  the  Service  provide 
opportunities  for  compatible  hunting 
and  fishing  on  the  System.  Thus,  while 
we  CEirefully  consider  public  comment 
and  opinion  in  our  rulemakiqg,  we  find 
this  statutory  direction  unequivocal. 

Commercial  hunting  and  fishing  are 
generally  prohibited  within  the  System. 
This  rulemaking  does  not  include 
commercial  hunting  and  fishing.  No 
changes  were  made  as  a  result  of  this 
comment. 

Comment  #4:  A  commenter  said  the 
Service  should  have  determined  the 
detrimental  effects  of  ciurent  predator 
management  strategies  to  protect 
sensitive,  threatened,  and  endangered 
species. 

Response:  This  comment  appears  to 
be  directed  at  refuge  management 
generally  and  endangered  species 
management  specifically  and  not  at  the 
proposed  rule.  Specific  to  Endangered 
Species  Act  Section  7  Consultation, 
each  refuge  reviews  its  opening  package 
to  determine  the  impact  of  allowing 
hunting  and/or  fishing  on  any 
threatened  or  endangered  species.  We 
also  comply  with  section  7  of  the  ESA 
when  developing  comprehensive 
conservation  plans  (CCPs)  and  step- 
down  management  plans  for  public  use 
of  refuges,  such  as  hunting  and  fishing, 
and  prior  to  implementing  any  new  or 
revised  public  recreation  prognun  on  a 
refuge  as  identified  in  50  CFR  26.32.  We 
made  no  changes  as  a  result  of  this 
comment. 


Comment  #5:  Many  commenters 
stated  that  the  majority  of  people  who 
visit  refuges  do  so  to  observe  wildlife 
and  enjoy  nature,  and  not  to  hunt,  fish, 
or  trap. 

Response:  Within  the  System  as  a 
whole,  this  information  is  correct. 
However,  in  some  locations,  such  as 
North  Dakota,  South  Dakota,  and 
Minnesota,  more  visitors  participate  in 
consumptive  uses  (hunting,  fishing,  and 
trapping)  than  nonconsumptive  forms  of 
wildlife-dependent  recreation.  However, 
as  explained  in  response  to  comment  #3 
above,  the  Improvement  Act  clearly 
indicates  that  six  forms  of  wildlife- 
dependent  recreation,  when  compatible, 
are  the  priority  general  public  uses  of 
the  System.  The  Act  and  associated 
House  Report  105-106  also  indicate 
there  are  no  priorities  between  these  six 
uses  (again,  when  compatible),  and  does 
not  indicate  usage  should  be  allocated 
based  on  the  relative  proportion  of 
individuals  participating  in  the  activity. 
No  changes  were  made  as  a  result  of  this 
comment. 

Comment  #6;  Several  commenters 
suggested  that  the  Service  must  conduct 
rigorous  biological  analyses  of  wildlife 
populations. ..before  making  any 
compatibility  determinations  about  the 
commercial  and/or  recreational  killing 
of  wildlife  on  the  refuges  listed  in  the 
Notice.  On  a  related  topic,  several 
commenters  believe,  in  the  past,  the 
Service  relied  too  heavily  on  lethal 
predator  control  as  the  primary  method 
of  addressing  recovery  of  threatened  and 
endangered  species  on  refuges  and  has 
failed  to  address  more  serious  threats  to 
these  species,  including  habitat 
degradation,  pollution,  and  human 
impact. 

Response:  In  addition  to  the 
information  provided  above  in  response 
to  comment  #2,  many  of  the  suggested 
biological  analyses  are  conducted  at  the 
flyway  level  for  migratory  waterfowl 
and  other  game  birds,  with  survey  data 
going  back  decades.  These  population 
surveys  detect  trends  in  population 
numbers.  If  there  is  not  sufficient 
information  for  a  refuge  manager,  using 
his/her  sound  professional  judgment  to 
make  an  affirmative  determination  of 
compatibililty,  the  manager  cannot 
allow  the  use.  Similar  to  the  response  to 
comment  #4,  some  of  this  conunent 
appears  to  be  directed  at  endangered 
and  threatened  species  conservation, 
not  these  regulations.  No  changes  were 
made  as  a  result  of  these  comments. 

Comment  1(7:  Concern  was  expressed 
that  Service  has  strayed  far  from  its  own 
poHcy,  which  directs  that  "wildlife 
comes  first"  in  the  System.  A  related 
conunenLsaid  a  thorough  discussion  of 
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proposed  refuge  habitat  management 
practices  is  needed. 

Response:  The  Administration  Act 
authorizes  the  Service  to  allow  uses  of 
any  refuge  area  as  long  as  those  uses  are 
compatible;  in  fact,  the  Act  specifically 
references  hunting  and  fishing.  Recent 
amendments  to  the  Administration  Act 
made  by  the  Improvement  Act  establish 
wildlife-dependent  recreational  uses  as 
priority  general  public  uses  and  include 
hunting  and  fishing  in  the  definition  of 
those  priority  uses. 

The  principal  focus  of  the 
Improvement  Act  was  to  clearlv 
establish  a  wildlife  conservation 
mission  for  the  System  and  provide 
managers  clear  direction  to  make 
determinations  regarding  wildlife 
conservation  and  public  uses  within  the 
units  of  the  System.  The  Service 
manages  national  wildlife  refuges 
primarily  for  wildlife  conservation, 
habitat  protection,  and  biological 
integrity,  and  allows  uses  onlv  when 
compatible  with  the  refuge  purpose(s) 
In  passing  the  Improvement  Act. 
Congress  reaffirmed  the  System  was 
created  to  conserve  fish,  wildlife,  plants, 
and  their  habitats  and  would  facilitate 
opportunities  for  Americans  to 
participate  In  compatible  wildlife- 
dependent  recreation,  including  hunting 
and/or  fishing  on  System  lands.  The 
Service  has  adopted  policies  and 
regulations  implementing  the 
requirements  of  the  Improvement  Act 
with  which  refuge  managars  comply 
when  considering  hunting  and  fishing 
programs. 

When  lands  and  waters  are  under 
consideration  for  addition  to  the 
System,  the  refuge  manager  will  make 
an  interim  compatibility  determination 
on  any  existing  wildlife-dependent 
recreational  uses.  The  record  of  decision 
establishing  the  refuge  must  document 
the  completion  of  such  determinations 
The  results  of  these  determinations  are 
in  effect  until  the  completion  of  a  CCP 
Diuing  the  development  of  the  CCP  and 
implementation  of  the  NfEPA  process, 
we  accept  and  incorporate  public 
comments  into  the  hunting  and/or 
fishing  decision  on  the  refuge.  When 
considering  opening  an  existing  refuge, 
the  refuge  manager  similarly  must  make 
a  determination  that  the  proposal  is 
compatible  and  complies  with  NEPA 
before  taking  any  action.  Refuge 
managers  plan  efforts  well  in  advance  of 
any  proposed  changes  in  order  to  obtain 
as  much  involvement  from  stakeholders 
as  possible.  This  may  include  public 
meetings,  workshops,  news  releases, 
and  mailings  to  interested  groups.  The 
refuge  manager  consults  with  affected 
Ser.'ice  Regional  Office,  State  fish  and 
wildlife  agencies,  tribes,  and  the  public 


before  opening  a  refuge  to  hunting  or 
fishing.  This  decision  must  also  be 
consistent  with  the  principles  of  sound 
wildlife  management,  applicable 
wildlife  objectives,  and  otherwise  be  in 
the  public  interest.  The  refuge  manager 
must  submit  a  hunting  and/or  fishing 
plan  that  has  undergone  a  public  input 
process  to  the  Regional  Office  for 
approval  The  Regional  Director 
approves  the  plan  before  the  rulemaking 
process  begias.  These  hunting  and/or 
fishing  plans  contain: 

1   Step-down  hunting/fishing  plans 
containing  compatibility 
determinations.  The  plan  is  usuallv  an 
appendix  to  the  overall  plan  for 
providing  vi.sitor  services  on  refuges, 
providing  documentation  of  the  hunting 
and/or  fishing  allowed  on  a  refuge, 
including  the  relationship  of  hunting 
and/or  fishing  to  other  priority  general 
public  uses,  refuge  purpose(s),  goals, 
objectives,  and  the  Sy.stem  mission; 

2.  Appropriate  NEPA  documentation; 

3  Appropriate  decision 
documentation; 

4.  Section  7  ESA  evaluation; 

5  Copies  of  letters  requesting  State 
and,  where  appropriate,  tribal 
involvement  and  the  results  of  the 
request; 

6.  Draft  news  release;  and 

7.  Outreach  plan. 

One  of  the  elements  of  the  CCP, 
specific  to  the  habitat  management 
practices  crtmment.  requires  that  each 
refuge  develop  goals  for  significant 
wildlife  species  or  groups  of  species, 
habitat  (including  land  protection 
needs),  compatible  wildlife-dependent 
recreation,  other  mandates  (such  as 
refuge-specific  legislation.  Executive 
orders,  special  area  designations),  and 
fish,  wildlife  and  plant  populations,  as 
appropriate. 

Comment  #8  A  commenter  felt  the 
Service  should  use  the  Improvement 
Act  to  restore  this  public  land  system  to 
its  original  purpose  of  providing  an 
inviolate  sanctuary  for  wildlife. 

Response.- The  term  "inviolate 
sanctuarv  "  is  something  of  a  misnomer. 
The  Migratory  Bird  Conservation  Act  of 
1929  authorized  acquisition  of  refuges 
as  "inviolate  sanctuaries"  where  the 
birds  could  rest  and  reproduce  in  total 
sec;urity.  In  1949.  the  "inviolate 
sanctuar\  ■■  concept  was  modified  by  an 
amendment  to  the  Migratory  Bird 
Hunting  and  Conservation  Stamp  Act 
which  permitted  hunting  on  up  to  25 
percent  of  each  inviolate  refuge. 
Another  amendment  to  the  Migratory 
Bird  Hunting  and  Conservation  Stamp 
Act  in  1958  increased  the  total  area  of 
an  inviolate  refuge  that  could  be  opened 
for  hunting  up  to  40  percent.  These 
parameters  were  enacted  as  part  of  the 


Administration  Act.  Whether  an  area  is 
an  "inviolate  sanctuary"  is  a  function  of 
the  mechanism  of  its  creation.  If  a  refuge 
was  acquired  as  an  inviolate  sanctuary, 
only  40  percent  of  the  refuge  area  may 
be  opened  at  one  time  for  hunting  of 
migratory  game  birds.  However,  if  the 
refuge  was  not  acquired  as  an  inviolate 
sanctuary.  100  percent  of  the  refuge  may 
be  opened  for  hunting.  The  Fish  and 
Wildlife  Improvement  Act  of  1978 
amended  section  6  of  the 
Administration  Act  to  provide  for  the 
opening  of  all  or  any  portion  of  an 
inviolate  sanctuarv-  to  the  taking  of 
migratoPk'  birds  if  taking  is  determined 
to  be  "beneficial"  to  the  species.  Such 
opening  of  more  than  40  percent  to 
hunting  is  determined  on  a  species-by- 
species  basis.  This  amendment  refers  to 
inviolate  sanctuaries  created  in  the  past 
or  to  be  created  in  the  future.  It  has  no 
application  to  areas  acquired  for  other 
management  purposes.  No  changes  were 
made  as  a  result  of  this  comment. 

Comment  #9.  A  commenter  believes 
the  Service  needs  to  consider  the  need 
for  assessment  and  mitigation  of  the 
impacts  of  recreational  activities  on 
native  flora  and  fauna. 

Response:  See  the  response  to  the 
comment  #7  above  concerning  "straying 
from  the  FWS  policy."  No  changes  were 
made  as  a  result  of  this  comment. 

Comment  ^10:  One  commenter  asked 
us  to  clarify/change  Coldwater  National 
Wildlife  Refuge  relative  to  the 
prohibition  of  "any  weapon"  while 
fishing  on  the  refuge.  Does  that  include 
a  fishing  knife? 

Response:  With  respect  to  knives,  the 
legal  definition  of  a  weapon  in  the  State 
of  Mississippi  is  a  knife  longer  than  3 
inches  {7.5  cm).  We  will  modify  the 
condition  listed  under  Coldwater 
National  Wildlife  Refuge  to  read:  D.4. 
We  prohibit  possession  of  any  weapon 
while  fishing  on  the  refuge.  This  does 
not  include  fishing  knives  unless  they 
are  longer  than  3  inches  (7.5  cm). 

Comment  #11:  One  commenter  asked 
if  we  could  allow  lead  shot  no  larger 
than  #6  shot  with  a  maximum  of  25 
shells  carried  in  the  field  at  one  time  on 
Northern  Tallgrass  Prairie  National 
Wildlife  Refuge  under  Upland  Game 
Hunting. 

Response:  50  CFR  32.2(k)  prohibits 
possession  of  lead  shot  unless  hunting 
for  turkey  and  deer  (where  we  allow 
those  activities).  The  refuge  in  question, 
Northern  Tallgrass  Prairie  in  the  States 
of  Minnesota  and  Iowa,  under  Upland 
Game  Hunting,  does  not  have  turkey 
hunting;  therefore,  we  already  prohibit 
lead  shot. 

Comment  #12:  One  commenter 
questioned  the  economic  analysis.  "It  is 
estimated  that  the  consumer  surplus 
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from  the  proposed  expansion  in  hunting 
and  sport  fishing  opportunitres  is 
$199,614.  However,  this  estimate  is 
seriously  flawed,  since  it  includes  only 
the  gains  firam  increased  hunting  and 
fishing  opportunities,  but  excludes  the 
losses  in  consumer  surplus  of  non- 
consiunptive  users  due  to  a  decline  in 
wildlife  watching  opportunities.  Before 
any  rule  changes  are  considered,  the 
U.S.  Fish  and  Wildliie  Service  should 
conduct  a  new  economic  analysis  of 
changes  to  the  consumer  siuplus,  which 
takes  all  relevant  foctors,  including 
changes  in  non-consumptive  uses,  into 
consideration" 

Response:  Increased  himting  and 
fishing  opportunities  may.impact 
wildlife  watching  opportunities  in  two 
ways.  First,  increased  hunting  would 
decrease  the  wildlife  population  that  is 
being  hunted  (e.g.,  deer,  migratory  birds, 
etc.).  As  such,  the  quaUty  of  a  wildlife 
watching  activity  may  slightly  decline 
because  a  visitor  may  be  less  likely  to 
view  wildlife.  However,  we  would 
expect  this  impact  to  only  be  a  small 
decrease  to  consumer  surplus.  Second, 
some  wildlife  watching  visitors  may 
choose  not  to  visit  during  hunting 
season.  Instead,  they  may  choose  to  visit 
before  or  after  the  hunting  season  or 
choose  to  visit  a  different  area  for  their 
wildlife  watching  activities.  Again,  we 
would  expect  this  impact  to  be  a  small 
decrease  to  consumer  surplus  because 
the  quality  of  the  visit  may  be  impacted. 
If  the  visitor  chooses  to  no  longer  view 
wildlife  at  all,  then  there  would  be  a 
loss  of  consumer  surplus  and  visitor 
expenditures  to  the  region.  While  these 
are  valid  impacts  to  wildlife  watching 


opportunities,  we  do  not  have  the  data 
to  properly  quantify  them.  For  example, 
we  do  not  know  how  a  slight  change  to 
wildlife  populations  will  influence 
wildlife  watching  behavior.  Because  this 
information  is  not  available,  and  we 
believe  these  shifts  in  visitation  to  be 
small,  we  are  imable  to  conduct  an 
economic  analysis  that  addresses  this 
concern. 

Other  changes  from  the  proposed  rule 
were  as  follows:  We  clarified  the  issue 
of  only  aUowing  specific  breeds  of  dogs 
on  Grand  Cote  National  Wildlife  Refuge 
and  Big  Branch  Marsh  National  Wildlife 
Refuge  (§  32.37),  in  the  State  of 
Louisiana.  We  also  made  several 
administrative  changes  for  clarity  imder 
Nordi  Platte  and  Boyer  Chute  National 
Wildlife  Refuges  (§  32.46)  in  the  State  of 
Nebraska. 

Effective  Date 

This  rule  is  effective  upon  publication 
in  the  Federal  Register.  We  have 
determined  that  any  fiulher  delay  in 
implementing  these  refuge-specific 
hunting  and  sport  fishing  regulations 
would  not  be  in  the  public  interest,  in 
that  a  delay  would  hinder  the  effective 
planning  and  administration  of  the 
hunting  and  fishing  programs.  We 
provided  a  30-day  comment  period  for 
the  August  14,  2003,  proposed  rule.  An 
additional  delay  would  jeopardize 
holding  the  hunting  and/or  fishing 
programs  this  year  or  shorten  their 
duration  and  thereby  lessen  the 
management  effectiveness  of  this 
regulation.  This  rule  does  not  impact 
the  public  generally  in  terms  of 
requiring  lead  time  for  compliance. 


Rather  it  relieves  restrictions  in  that  it 
allow  activities  on  refuges  that  we 
would  otherwise  prohibit.  Therefore,  we 
fiiul  good  cause  under  5  U.S.C.  553(d)(3) 
to  ma^e  this  rule  effective  upon  — 
publication. 

New  Hunting  and  Fishing  Programs 

In  preparation  for  opening  additional 
refuges  to  himting  and  fishing,  or  to 
initiating  new  hunting  or  fishing 
programs  on  refuges  already  open,  we 
document  appropriate  compliance  with 
the  National  Environmental  Policy  Act 
(NEPA)  through  an  Environmental 
Assessment  with  a  finding  of  No 
Significant  Impact,  an  Environmental 
Impact  Statement  with  a  Record  of 
Decision,  or  determine  and  document 
that  the  action  qualifies  for  a  Categorical 
Exclusion.  We  cilso  conduct  and 
docvunent  internal  consultations  under 
section  7  of  the  Endangered  Species  Act, 
and  coordinate  with  the  State(s).  and  if 
apprc^jriate,  Tribe(s)  in  or  near  the 
refuge. 

Upon  review  of  these  documents,  we 
have  detramined  that  the  opening  of 
these  National  Wildlife  Refuges  to 
hunting  and/or  fishing  is  compatible 
with  the  purpose  of  the  refuge  and  the 
mission  of  the  system,  and  not 
inconsistent  wiUi  applicable  State  laws. 
A  copy  of  the  compatibility 
determinations  for  each  respective 
refuge  is  available  upon  request  from 
the  Regional  Office  noted  under  the 
heading  "Available  Information  for 
Specific  Refuges." 

We  allow  the  following  wildlife- 
dependent  recreational  activities: 


Refuge 


Wapanocca 

Grand  Cote 

Northern  Tallgrass  Prairie  .. 

Boyer  Chute  

DeSoto 

Big  Branch  Marsh 

North  Platte  

Coldwater  

Bandon  Marsh  

Rappahannock  River  Valley 


State 


Aricansas  

Louisiana 

Minnesota/Iowa 

Nebraska 

Iowa  

Louisiekna 

Nebraska 

Mississippi 

Oregon  

Virginia 


Migratory 
bird  hunting 


X 
X 
X 
X 


Upland 
game  hunt- 
ing 


Big  game 
hunting 


X 
X 


X 
X 
X 


X 
X 
X 
X 


Sport  fishing 


X 
X 
X 


Lands  acquired  as  "waterfowl 
production  areas,"  which  we  generally 
manage  as  part  of  Wetland  Management 
Districts,  are  open  to  the  hunting  of 
migratory  game  birds,  upland  game,  big 
game,  and  sport  fishing  subject  to  the 
provisions  of  State  law  and  regulations 
(see  50  CFR  32.1  and  32.4).  This  year  we 
are  adding  Detroit  Lakes  Wetland 
Management  District  in  Minnesota  to 


the  list  of  refuges  open  for  all  four  of 
these  activities. 

We  are  correcting  an  administrative 
error  in  50  CFR  part  32  that  occurred 
with  regard  to  Bandon  Marsh  National 
Wildlife  Refuge  in  Oregon.  It  has  come 
to  our  attention  that  the  CFR  does  not 
indicate  that  the  refuge  is  open  to  sport 
fishing.  We  opened  the  refuge  to  sport 
fishing  in  1986  (55  FR  30655.  30663; 
August  28,  1986).  It  appears  that  a 


clerical  error  was  made  when  the  rules 
adopted  in  1986  were  being  published 
in  the  subsequent  edition  of  the  CFR. 
We  are  correcting  that  error  and  part  32 
will  now  reflect  that  the  refuge  is  open 
to  sport  fishing.  Coldwater  National 
Wildlife  Refuge  was  part  of  Tallahatchie 
National  Wildlife  Refuge  (both  in 
Mississippi)  and  is  an  area  of  the 
System  that  we  opened  by  reason  of  its 
having  been  included  in  Tallahatchie's 
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fishing  plan  (61  FR  45364,  August  29, 
1496).  It  has  become  a  separate  unit  this 
vear,  thus  we  are  including  a  separate 
listing  that  Coldwater  National  Wildlife 
Refuge  IS  open  to  fishing  onlv 

I'pon  punlication  of  tnis  document, 
the  2003-2004  hunting  and  fishing 
season  will  result  in  a  net  of  three 
national  wUdlife  refuges  added  to 
fishing  and  four  national  wildlife 
refuges  added  to  hunting.  This  will 
bring  our  cumulative  total  of  natinnal 
wildlife  refuges  open  to  hunting  to  .U.t 
and  refuges  open  to  fishing  to  274. 

We  incorporate  this  regulation  into  ,50 
CFR  part  32.  Part  32  contains  general 
provisions  and  refuge-specific 
regulations  for  hunting  and  sport  fishing 
on  national  wildlife  refuges 

Regulatory  Planning  and  Review 

In  accordance  with  the  criteria  in 
Executive  Order  12866.  the  .Servu  e 
asserts  that  this  rule  is  not  a  signitirant 
regulatory  action  The  Office  of 
Management  and  Budget  (OMB)  mak.es 
the  final  determination  under  Exec  utivc- 
Order  12866. 

a   This  rule  will  not  ha\e  an  annual 
ec  onomic  effect  of  SlOO  million  or 
adverse! V  affect  an  econorau  set  tor. 
productivity,  jobs,  the  environment,  or 
other  units  of  the  government   .A  r:ost- 
benefit  and  full  eccjnomic  analvsis  is  not 
recjuired.  The  purpose  of  this  rule  i-,  tn 
add  seven  refuges  to  the  list  of  refuges 
that  have  hunting  and  or  fishing 
ac:ti\  ities  and  to  increase  the  type  of 
a{  tivities  at  three  other  refuges.  The 
refuges  are  located  in  the  States  of 
.\rkansas.  Iowa.  Louisiana.  Minnesota 


Mississippi.  Nebraska.  Oregon,  and 
Virginia.  Fishing  and  hui<ting  are  two  (jf 
the  wildlife-dependent  uses  of  national 
wildlife  refuges  that  tlongrtiss 
rcH:ognized  as  legitimate  and  appropriate 
and  directed  us  to  facilitate,  subject  to 
siH  h  restrictions  or  regulations  as  mav 
he  necessarv  to  ensure  their 
(  ompatibilitv  with  the  purpose(s)  and 
mission  of  eai  h  refuge   Maiiv  of  the  .542 
existing  national  wildlife  refuges 
alreadv  have  programs  where  we  allow 
fishing  and  hunting.  Not  all  refuges 
hav f  the  necessarv  resoun  es  and 
landscape  that  would  mak"  fishing  and 
hunting  Dpjxirtunities  available  to  the 
public,   Bv  opening  these  refuges  to  new 
activities,  we  have  determincKl  that  we 
(an  make  (]ualitv  experif'U'fs  available 
to  the  public    This  rule  est  iblishes 
hunting  andcr  fishing  programs  at  the 
following  refuges:  Wapan(>cca  Natiimal 
Wildlife  Refuge  in  .\rkans<is.  (Irand  Cote 
Natioiiiil  Wildlife  Refuge  m  Louisiana. 
Northern  Tallgrass  Prairie  National 
Wildlife  Refuge  in  Minnesota  and  Iowa, 
Bover  Chute  and  Ndrth  Platte  National 
Wildlife  Refiiges  in  .Nebraska.  DeSoto 
National  Wildlile  Refiige  in  Iowa.  Big 
Branc  h  Marsh  National  Wildlife  Refuge 
in  Louisiana,  Coldwater  National 
Wildlife  Refuge  in  Mississippi.  Bandon 
Marsh  .National  Wildlife  Refuge  in 
Oregon,  and  Rappahanno(  k  River  Vallev 
National  Wildlife  Refuge  in  Virginia.  We 
present  impacts  in  2002  real  dollars. 
For  this  anahsis.  we  do  not  expect 
changes  to  recreational  \  isits  at  the 
Detroit  Lakes  Wetland  Management 
Distrii  t.  [i,iii(i(iii  .Marsh  National 
Willi  lift'  Rftu^e.  or  (!o  Id  water  National 


Wildlife  Refuge.  All  Wetland 
Management  Districts  are  open  to 
hunting  and  fishing  activities  until 
clo.sed,  and  this  rulemaking  reflects  that 
Detroit  Lakes  Wc^tland  Management 
District  is  open  to  hunting  of  migratory 
game  birds,  upland  game,  big  game,  and 
sport  fishing.  However,  we  do  not 
expect  any  change  in  visitation  rates  at 
this  management  district  because 
recreationists  currently  have  the  option 
to  participate  in  these  activities  at 
Detroit  Lakes.  We  expect  no  visitation 
changes  at  Bandon  Marsh  National 
Wildlife  Refuge.  The  rule  corrects  an 
administrative  error,  but  does  not 
change  current  activities  at  the  refuge 
since  the  refuge  has  been  open  to  fishing 
since  1986.  Also,  we  expect  no 
visitation  changes  at  Coldwater  National 
Wildlife  Refuge.  Coldwater  was  part  of 
Tallahatchie  National  Wildlife  Refuge 
(also  in  the  State  of  Mississippi)  and 
c:overed  by  its  fishing  plan.  Therefore, 
we  would  expect  any  previous  fishing 
ac;tivity  in  the  Coldwater  section  of 
Tallahatchie  to  continue  without 
change. 

Following  a  best-case  scenario,  if  the 
refuges  establishing  new  fishing  and 
hunting  programs  were  a  pure  addition 
to  the  current  supply  of  such  activities. 
It  would  mean  a  consumer  surplus  of 
approximately  ,S200,000  annuallv  and 
an  estimated  increase  of  1,000  user  days 
of  hunting  and  2,082  user  days  of 
fishing  (Table  1).  Consequently,  this 
rule  will  have  a  small,  measurable, 
beneficial  economic  impact  on  the  U.S. 
economy. 


Table  1.— Estimated  Changes  in  Consumer  Surplus  From  Additional  Fishing  and  Hunting  Opportunities  in 

2003 
[In  daysj 


Retuge 


Wapanocca  

Grancj  Cote   

Northern  Tallgrass  Praine 

Boyer  Ctiute  

DeSoto  

Big  Branch  Marsh 

North  Platle  

Bandon  Marsh      

CoWwater  

Rappahanrxxk  River  


Total  Days  per  Ysar     

Consumer  Surplus  per  Day  

Change  in  Total  Consumer  Surplus 


Current 

visitation 

(FY02) 


Additional 
fishing 


844 
2,500 


3.147 

14,967 

5.975 

100 

45 


1,000 


27.578 


1,000 


$62  16 


Additional 
hunting 


Additional  fish- 
ing and  hunt- 
ing combined 


70 

1.000 

300 

175 

25 
500 

12 


2,082 


$66.02 


$62,160 


$137,454 


70 

1,000 

300 

175 

25 

500 

12 

0 

0 

1,000 


3.082 


$199,614 


Note:  All  estimates  are  stated  in  2002  real  dollars. 
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b.  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  This  action  pertains  solely  to 
the  management  of  the  System.  The 
fishing  and  hunting  activities  located  on 
national  wildlife  refuges  account  for 
approximately  1  percent  of  the  available 
supply  in  the  United  States.  Any  small, 
incremental  change  in  the  supply  of 
fishing  and  hunting  opportunities  will 
not  measurably  impact  any  other 
agency's  existing  programs. 

c.  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  This  rule  does  not 
affect  entitlement  programs.  There  are 
no  grants  or  other  Federal  assistance 
programs  associated  with  public  use  of 
national  wildlife  refuges. 

d.  This  rule  will  not  raise  novel  legal 
or  policy  issues.  This  rule  opens  seven 
additional  refuges  for  fishing  and 
hunting  activities  and  increases  the 
activities  available  at  three  other 
refuges.  This  rule  continues  the  practice 
of  allowing  recreational  public  use  of 


national  wildlife  refuges.  Many  refuges 
in  the  System  currently  have 
opportunities  for  the  public  to  hunt  and 
fish  on  refuge  lairds. 

Regulatory  Flexibility  Act 

We  certify  that  this  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
defined  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  A  Regulatory 
Flexibility  Analysis  is  not  required. 
Accordingly,  a  Small  Entity  Compliance 
Guide  is  not  required. 

This  rule  does  not  increase  the 
number  of  recreation  types  allowed  in 
the  System  but  establishes  new  or 
additional  hunting  and/or  fishing 
programs  on  10  refuges.  As  a  result, 
opportunities  for  wildlife-dependent 
recreation  on  national  wildlife  refuges 
will  increase.  The  changes  in  the 
amount  of  permitted  use  are  likely  to 
increase  visitor  activity  on  these 
national  wildlife  refuges. 

For  purposes  of  analysis,  we  will 
assume  that  any  increase  in  refuge 


visitation  is  a  pure  addition  to  the 
supply  of  the  available  activity.  This 
will  result  in  a  best-case  scenario,  and 
we  expect  to  overstate  the  benefits  to 
local  businesses.  The  latest  information 
on  the  distances  traveled  for  fishing  and 
hunting  activities  indicates  that  more 
than  80  percent  of  the  participants 
travel  less  than  100  miles  from  home  to 
engage  in  the  activity.  This  indicates 
that  participants  will  spend  travel- 
related  expenditures  in  their  local 
economies.  Since  participation  is 
scattered  across  the  country,  many  small 
businesses  benefit.  The  2001  National 
Survey  of  Fishing,  Himting,  and 
Wildlife  Associated  Recreation 
identifies  expenditures  for  food  and 
lodging,  transportation,  and  other 
incidental  expenses.  Using  the  average 
expenditures  for  these  categories  with 
the  expected  maximum  additional 
participation  on  the  System  as  a  result 
of  this  rule  yields  the  following 
estimates  (Table  2)  compared  to  total 
business  activity  for  these  sectors. 


Table  2.— Estimation  of  the  Additional  Expenditures  With  an  Increase  of  Activities  in  Three  Refuges  and 
THE  Opening  of  Seven  Refuges  to  Fishing  and/or  Hunting  for  2003-2004 


U.S.  total  ex- 
penditures in 

2001 
(in  billions) 


Average  ex- 
penditures per 
day 


Current  refuge 
expenditures 

w/o  duplication 

(FY2002) 

in  millions) 


Anglers: 

Total  Days  Spent  (in  millions) 

Total  Expenditures 

Trip  Related  

Food  and  Lodging  ... 

Transportation  

Other  

Hunters: 

Total  Days  Spent  (in  millions) 

Total  Expenditures 

Trip  Related  

I  Food  and  Lodging  ... 

Transportation  

Other  


Possible  addi- 
tional refuge 
expenditures 


$5.9 

$1,000 

386.3 

64,937 

158.9 

26,710 

638 

10.718 

38.1 

6,407 

57.0 

9,585 

2.0 

2,082 

181.0 

190,878 

46.1 

48,642 

21.5 

22,689 

15.7 

16,571 

8.9 

9,383 

Note:  All  estimates  are  in  2002  real  doUars. 

I 
Using  a  national  impact  multiplier  for 
hunting  activities  (2.73)  derived  fi-om 
the  report  'Economic  hnportance  of 
Hunting  in  America"  and  a  national 
impact  multiplier  for  sportfishing 
activities  (2.79)  from  the  report 
"Sportfishing  in  America"  for  the 
estimated  increase  in  direct 


expenditures  yields  a  total  economic 
impact  of  approximately  257,000 
(Southwick  Associates,  Inc.,  2003). 

A  large  percentage  of  the  retail  trade 
establishments  in  the  majority  of 
affected  comities  qualifies  as  small 
businesses.  With  the  small  increase  in 
overall  spending  anticipated  from  this 


rule,  it  is  unlikely  that  a  substantial 
number  of  small  entities  will  have  more 
than  a  small  benefit  from  the  increased 
recreationist  spending  near  the  affected 
refuges;  none  are  likely  to  have  any 
adverse  impact. 


I7.J«..I    D. 
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Table  3  —Comparative  Expenditures  for  Retail  Trade  Associated  With  Additional  Refuge  Visitation  for 

2003 


Refuge/county  ( les ) 

Retail  trade  in             Estimated                                    I 

1997                 maximum  ad-      Addition  as  a  %      Total  number 
(2002  dollars)            dition  from                of  total             retail  establish 
(in  mtUions)             new  refuge 

Establish,  with 
<10  emp 

Wapannocca.  Cntlenden   AR  

Grand  Cote,  Avoyelles   LA                       

$24  260                   $6,440 

238  ,                92,000 

96                  ?7  finn 

0  00003 

0  39 
029 
006 
0004 
0006 
003 
0003 
001 

262 

169 
62 
99 
99 

101 
1068 

312 
54 

171 
12Q 

Northern  Tallgrass  Praine  Rock.  MN     

39 
64 
64 
76 
713 
220 
45 

Boyer  Chute.  Washtnglon   NE  

DeSoto  Washington.  NE          

262 
262 

187 
1,694 

439 
5.492 

16,100 
1.150 
1,150 

46.000 
1,104 

65,000 

Harrison.  lA                                          

Btg  Branch  Marsh   St   Tammany   LA 

North  Ptatte,  Scofts  Bluff   NE                            

Rappahannock  River.  Northumberland,  VA  

Many  small  businesses  mav  benefit 
from  some  increased  wildlife  refuge 
visitation   We  expect  that  the 
incremental  recreational  opportunities 
will  be  scattered,  and  so  we  do  not 
expect  that  the  rule  will  have  a 
significant  economic  effect  (benefit)  im 
d  substantial  number  of  small  tntitics  in 
any  region  or  nationallv 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  rule  is  not  a  ma)or  rule  under  5 
V.S.V..  804(21.  the  Small  Business 
Regulatory  Knfori  ement  Fairness  Act. 
We  anticipate  no  significant 
emplovment  or  small  business  effects 
This  rulf 

a  Does  not  have  an  annual  effe(  t  on 
the  ecc^nomy  of  S 100  million  or  more 
The  additional  fishing  and  hunting 
opportunities  at  the  10  refuges  would 
generate  angler  and  hunter  expenditures 
with  an  economu   impact  estimatt'd  rit 
5257,000  per  year  (2002  dollars) 
Consequently,  the  maximum  benefit  nf 
this  rule  for  businesses,  both  small  and 
large,  would  not  be  sufficient  to  make 
this  a  major  rule.  The  impact  would  be 
scattered  across  the  country  and  would 
most  likely  not  be  significant  in  anv 
local  area 

b.  Will  not  cause  a  ma|or  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions.  This  rule  will  have 
only  a  slight  effect  on  the  costs  of 
hunting  and  fishing  opportunities  for 
Americans.  Under  the  assumption  that 
any  additional  hunting  and  fishing 
opportunities  would  be  qualitv 
opportunities,  we  would  attract 
participants  to  the  refuge.  If  the  refuge 
were  closer  to  the  participants' 
residences,  then  a  reduction  in  travel 
costs  would  occur  and  btmefit  the 
participants.  The  Service  does  not  have 
information  to  quantify  this  reduction  in 


travel  cost  but  assumes  that,  since  most 
people  travel  less  than  100  miles  to  hunt 
and  fish,  the  reduced  'ravel  cost  would 
be  small  for  the  additumal  days  of 
hunting  and  fishing  generated  by  this 
rule  We  do  not  expect  this  rule  to  affect 
the  supply  or  demand  for  fishing  and 
hunting  opportunities  in  the  United 
States  and;  therefore,  it  should  not  affect 
pntes  for  fishing  an<i  hunting 
equipment  and  supplies,  or  the  retailers 
that  sell  e()U'pment. 

c  Does  not  have  significant  adverse 
effects  on  (  ompetition,  emplovment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises   Refuges  that  establish 
hunting  and  fishing  programs  may  hire 
additional  staff  from  the  local 
community  to  assist  with  the  programs, 
hut  this  would  not  be  a  significant 
increase,  be(  ause  onl\  seven  refuges  are 
adding  new  programs  and  only  three 
refuges  are  increasing  programs  by  this 
rule 

Unfunded  Mandates  Reform  Act 

Since  this  rule  applies  to  public  use 
of  federallv  owned  and  managed 
refuges,  it  do«'s  not  impose  an  unfunded 
mandate  on  State,  local,  or  Tribal 
governments  or  the  private  sector  of 
more  than  SlOO  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  Slate,  local,  or  Tribal 
governments  or  the  private  sector,  A 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S,C.  1531  et  seq]  is  not 
required 

Takings  (Executive  Order  12630) 

In  a(  cordance  with  Executive  Order 
126,10.  the  rule  does  not  have  significant 
takings  implications.  This  regulation 
will  dffec  t  only  visitors  at  national 
wildlife  refuges  and  describ<!  what  they 
ran  do  while  they  are  on  a  refuge. 


Federalism  (Executive  Order  13132) 

As  discussed  in  the  Regulatory 
Planning  and  Review  and  Unfunded 
Mandates  Reform  Act  sections  above, 
this  rule  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 
under  Executive  Order  13132.  In 
preparing  this  rule,  we  worked  with 
State  governments,  and  our  programs 
are  consistent  to  the  State  regulations  to 
the  degree  practicable. 

Civil  lustice  Reform  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
12988.  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
that  it  meets  the  requirements  of 
sections  3(a)  and  3(b)(2)  of  the  Order. 
The  regulation  will  clarify  established 
regulations  and  result  in  better 
understanding  of  the  regulations  by 
refuge  visitors. 

Energy  Supply,  Distribution  or  Use 
(Executive  Order  13211) 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  Because 
this  rule  opens  seven  refuges  to  hunting 
and/or  sport  fishing  programs  and 
increases  activities  at  three  others,  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866  and  is  not 
expected  to  significantly  affect  energy 
supplies,  distribution,  and  use. 
Therefore,  this  action  is  a  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 
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Consultation  and  Coordination  With 
Indian  Tribal  Governments  (Executive 
Order  13175) 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  possible 
effects  on  federally  recognized  hidian 
tribes  and  have  determined  that  there 
are  no  effects.  We  coordinate 
recreational  use  on  national  wildlife 
refuges  with  Tribal  governments  having 
adjoining  or  overlapping  jurisdiction 
before  we  propose  the  regulations.  This 
regulation  is  consistent  with  and  not 
less  restrictive  than  Tribal  reservation 
rules. 

Paperwork  Reduction  Act 

This  regulation  does  not  contain  any 
information  collection  requirements 
other  than  those  already  approved  by 
the  OMB  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
(OMB  Control  Number  is  101&-0102). 
See  50  CFR  25.23  for  information 
concerning  that  approval.  An  agency 
may  not  conduct  or  sponsor  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Endangered  Species  Act  Section  7 
Consultation 

We  reviewed  the  changes  in  hunting 
and  fishing  regulations  herein  with 
regard  to  section  7  of  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1531- 
1544.  as  amended)  (ESA).  For  the 
national  wildlife  refuges  opening  for 
hunting  and/or  fishing  we  have 
determined  that  DeSoto  National 
Wildlife  Refuge,  Wapanocca  National 
Wildlife  Refuge,  Northern  Tallgrass 
Prairie  National  Wildlife  Refuge,  and 
Grand  Cote  National  Wildlife  Refuge 
(for  Louisiana  black  bear)  will  not  likely 
adversely  affect  any  endangered  or 
threatened  species  or  designated  critical 
habitat,  and  Grand  Cote  National 
Wildlife  Refuge  (for  bald  eagle).  North 
Platte  National  Wildlife  Refuge,  Big 
Branch  Marsh  National  Wildlife  Refuge, 
Rappahannock  River  Valley  National 
Wildlife  Refuge,  and  Boyer  Chute 
National  Wildlife  Refuge  will  not  affect 
any  endangered  or  threatened  species  or 
designated  critical  habitat. 
.  We  also  comply  with  section  7  of  the 
ESA  when  developing  CCPs  and  step- 
down  management  plans  for  public  use 
of  refuges,  and  prior  to  implementing 
any  new  or  revised  public  recreation 
program  on  a  refuge  as  identified  in  50 
CFR  26.32.  We  also  make 
determinations  when  required  by  the 
ESA  before  the  addition  of  a  refuge  to 
the  lists  of  areas  open  to  himting  or 
fishing  as  contained  in  50  CFR  32.7. 


National  Environmental  Policy  Act 

Prior  to  submitting  these  openings  for 
publication  in  this  rule,  the  Service 
complied  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(C))  and  516  DM  6, 
Appendix  1  for  each  of  the  openings  or 
program  additions  during  the 
.  preparation  of  individual  refuge  himting 
or  fishing  decision  documents. 

We  analyzed  this  rule  in  accordance 
with  the  criteria  of  the  NEPA.  A 
categorical  exclusion  from  NEPA 
documentation  applies  to  this 
amendment  of  refuge-specific  hunting 
and  fishing  regulations  since  it  is 
technical  and  procedural  in  natiu«  and 
we  otherwise  comply  with  NEPA  at  the 
specific  refuge  imits. 

Prior  to  the  addition  of  a  refuge  to  the 
list  of  areas  open  to  hunting  and  fishing 
in  50  CFR  part  32,  we  develop  specific 
management  plans  for  the  affected 
refuges.  We  incorporate  these  refuge 
hunting  and  fishing  activities  in  refuge 
CCPs  and/or  other  step-down 
management  plans,  pursuant  to  our 
refuge  planning  guidance  in  602  FW  1 , 
3,  and  4.  We  prepare  CCPs  and  step- 
down  plans  in  compliance  with  section 
102(2)(C)  of  NEPA,  and  the  Council  on 
Environmental  Quality's  regulations  for 
implementing  NEPA  in  40  CFR  parts 
1500-1508.  We  invite  the  affected 
public  to  participate  in  the  review, 
development,  and  implementation  of 
these  plans. 

Available  Information  for  Specific 
Refuges 

Individual  refuge  headquarters  retain 
information  regarding  public  use 
programs  and  the  conditions  that  apply 
to  their  specific  programs  and  maps  of 
their  respective  areas.  You  may  also 
obtain  information  from  the  Regional 
Offices  at  the  addresses  listed  below: 

Region  1— California,  Hawaii,  Idaho, 
Nevada,  Oregon,  and  Washington. 
Regional  Chief,  National  Wildlife  Refuge 
System,  U.S.  Fish  and  Wildlife  Service, 
Eastside  Federal  Complex,  911  N.E.  11th 
Avenue,  Portland,  Oregon  97232-4181: 
Telephone  (503)  231-6214. 

Region  2 — Arizona,  New  Mexico, 
Oklahoma,  and  Texas.  Regional  Chief, 
National  Wildlife  Refuge  System,  U.S. 
Fish  and  Wildlife  Service,  PO  Box  1306. 
500  Gold  Avenue,  Albuquerque,  New 
Mexico  87103;  Telephone  (505)  248- 
6804. 

Region  3 — Illinois,  Indiana,  Iowa, 
Michigan,  Minnesota,  Missouri,  Ohio, 
and  Wisconsin.  Regional  Chief,  National 
Wildlife  Refuge  System.  U.S.  Fish  and 
Wildlife  Service,  1  Federal  Drive, 
Federal  Building,  Fort  Snelling, 
Minnesota  55111;  Telephone  (612)- 
713-5400. 


Region  4 — Alabama,  Arkansas, 
Florida,  Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina,  South 
Carolina,  Tennessee,  Puerto  Rico,  and 
the  Virgin  Islands.  Regional  Chief, 
National  Wildlife  Refuge  System,  U.S. 
Fish  and  Wildlife  Service,  1875  Century 
Boulevard,  Atlanta,  Georgia  30345; 
Telephone  (404) 679-7154. 

Region  5 — Connecticut,  Delaware, 
Maine,  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  Vermont, 
Virginia,  and  West  Virginia.  Regional 
Chief,  National  Wildlife  Refuge  System, 
U.S.  Fish  and  Wildlife  Service,  300 
Westgate  Center  Drive,  Hadley, 
Massachusetts  01035-9589;  Telephone 
(413) 253-8302. 

Region  6 — Colorado,  Kansas, 
Montana,  Nebraska,  North  Dakota, 
South  Dakota,  Utah,  and  Wyoming. 
Regional  Chief,  National  Wildlife  Rehige 
System,  U.S.  Fish  and  Wildlife  Service, 
134  Union  Blvd.,  Lakewood,  Colorado 
80228;  Telephone  (303)  236-8145. 

Region  7 — Alaska.  Regional  Chief, 
National  Wildlife  Refuge  System,  U.S. 
Fish  and  Wildlife  Service,  1011  E. 
Tudor  Rd.,  Anchorage,  Alaska  99503; 
Telephone  (907)  786-3354. 

Primary  Author 

Leslie  A.  Marler,  Management 
Analyst,  Division  of  Conservation 
Planning  and  Policy,  National  Wildlife 
Refuge  System,  U.S.  Fish  and  Wildlife 
Service,  Arlington,  Virginia  22203,  is 
the  primary  author  of  this  rulemaking 
dociunent. 

List  of  Subjects  in  50  CFR  Part  32 

Fishing,  Hunting,  Reporting  and 
recordkeeping  requirements.  Wildlife, 
Wildlife  refuges. 

■  For  the  reasons  set  forth  in  the 
preamble,  we  amend  Title  50,  Chapter  I, 
subchapter  C  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  32— [AMENDED] 

■  1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  16  U.S.C.  460k, 
664.  668dd-668ee,  and  715i. 

■  2.  In  §  32.7  "What  refuge  units  are 
open  to  hunting  and/or  fishing?"  by: 

■  a.  Alphabetically  adding  Detroit  Lakes 
Wetland  Management  District  in  the 
State  of  Minnesota; 

■  b.  Alphabetically  adding  Northern 
Tallgrass  Prairie  National  Wildlife 
Refuge  in  the  States  of  Minnesota  and 
Iowa. 

■  c.  Alphabetically  adding  Coldwater 
National  Wildlife  Refuge  in  the  State  of 
Mississippi; 
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■  r  In  t}  32. 2^  Arkc;n->d>  bv  acicimg  thr 
tt'xt  i)f  pardgraphs  A    ami  {..  i>i 
VVapanoc  Cd  Nationdi  Wildlife  Refuge  to 
redd  d.'.  fdllows: 

§  32.23     Arkansas. 


Wapanmxa  National  Wildlife  Refuse 

\   //ij.'i.'.'.'ii,'  i)f  Mtiintton  i  :(U!tt  BivJ^   V\  •■ 
.illi)\\  hunt  11'.^  m!  snow  geese  or  designated 
areas  ut  !hf'  rtifuge  in  accordance  with  Slate 
rfyulatii)i:s  subject  to  the  following 
I  'indilmii-- 

1    Uf  [tHiuirf  fftiige  hunting  permits.  The 
['►■riiuts  df"  i'.nntransftT.ihle  and  anyone  on 
rt'tuge  larui  in  possessiun  uf  hunting 
•  ijuifiment  must  sign  and  carry  them  at  all 
hniKS. 

2.  We  provide  annual  season  dates  on  the 
hunt  brochure/permit. 

i   Vou  must  sign  in  prior  to  the  hunt  and 
sign  out  after  the  hunt  at  the  Hunter 
information  Station. 

4  You  must  adhere  to  all  public  use 
^[lecial  conditions  and  regulations  on  the 
annual  hunt  brochure/permit. 
***** 

(     Wit;  (hj.-.u-  Hunting.  We  allow  hunting  of 
v\  iutM-iaiifii  (jeer  on  designated  areas  of  the 
.■■ffugf  in  accordance  with  State  regulations 
subject  to  the  following  conditions: 

1.  Conditions  Al  and  .\4  apply. 

2.  We  prohibit  hunting  from  or  within  50 
yards  (45  m)  of  graveled  roads  and  within 
150  yards  (135  m)  of  refuge  buildings. 

i   We  allow  archery/crossbow  hunting  for 
(leer  We  specify  annual  season  dates  and  bag 
limits  on  the  hunting  permits. 

4.  Immediately  record  the  deer  zone  640  on 
ihf  hunter's  license  and  later  on  official 
(heck  station  records  upon  harvest  of  a  deer. 

5.  You  must  sign  in  prior  to  the  hunt  and 
sign  out  after  the  hunt  at  (he  Hunter 
Information  Station.  You  must  check 
h.irvested  deer  at  this  location. 

H.  We  prohibit  dogs. 

7.  We  allow  only  single-person  portable 
tree  stands.  You  may  place  tree  stands  on  the 
I'-fnge  2  days  before  the  hunt  but  must 
remove  them  within  2  davs  after  the  hunt. 

\  ou  must  permanentlv  affix  the  owner's 
name  and  address  on  stands  left  on  the 
refuge. 

8.  We  prohibit  possession  of  or  marking 
trails  with  materials  other  than  biodegradable 
paper/flagging  or  reflective  tape/tacks. 

')  \Vp  prohibit  .ATVs. 


■  4.  In  S?  M..i4  lovva  In: 

■  d.  .-Kildint;  tht-  tf\t  nt  paragraph  B  "f 
DeSoto  Ndtional  Wiltiiiff  Refuse,  and 

■  b.  Adding  Northern  ra!li.;rass  Prairie 
Ndtional  Wildlife  Kefui;e  tn  read  as 
follows 

§32.34    Iowa. 


DeSoto  National  Wildlife  Refuge 
***** 

H   I  pland  Game  Hunting.  We  allow 
hunting  of  ring-necked  pheasant  and  turkey 
on  designated  areas  of  the  refuge  in 


accord.iMi  f  with  the  States  of  lnw.i  .uiii 
Nebraska  regulaiiDiis  suhjei  t  td  the  follnuing 
condition:  We  rei|uire  a  rehige  [lerniit. 


Northern  I'allgrass  Prairie  National  Wildlife 
Refuge 

Refer  to  *»  32  4J  Minnesuta  lor  regulatiuns. 

***** 

■  5   In  4?  M   r/  l.miisiand  hv: 

■  a   Addiiii;  the  t(>xt  of  paragrajih  B  of 
Big  Branch  Marsh  Ndtional  Wildlife 
Refuge:  and 

■  b  .\dding  the  text  of  paragraphs  .\..  B., 
and  (.   i)f  Clrand  (lote  National  Wildlife 
Refuge  to  read  as  follows: 


§32.37     Louisiana. 


Big  Brani  h  Marsh  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Huntin-;  U  e  ,u|.  ivv 
hunting  of  squirrel,  rabbit,  snipe,  wooih  (n  k, 
quail,  gallinule.  rail,  and  nntri.i  suhjei  i  lu  the 
following  conditions: 

1.  We  allow  hunting  (iuring  the  upcii  State 
season  using  only  approved  nuntoxit  shnt 
size  #4  or  smaller. 

2.  You  may  u.se  dogs  forsqunrel  ami  r.ihbit 
after  the  close  of  the  State  gun  ileer  seascin 
only. 

3.  You  may  only  use  dogs  to  locate,  point, 
and  retrieve  when  hunting  ffir  snipe. 
woodcock,  and  quail. 

4.  You  must  possess  and  carry  a  valid 
refuge  hunt  permit. 

5.  We  prohibit  air-thrust  boats,  motorized 
pirogues,  mud  boats,  and  air-cooled 
propulsion  engines  on  the  refuge. 

6.  Youth  hunters  15  years  of  age  and  under 
must  successfully  complete  a  State-approved 
hunter  education  course.  While  hunting, 
each  youth  must  pos.sess  and  carry  a  card  or 
certificate  of  completion.  One  adult  21  years 
of  age  or  older  must  supervise  each  youth 
hunter.  For  upland  game  hunts,  one  adult 
may  supervise  two  youths. 

7.  You  must  unload  and  encase  or 
dismantle  firearms  carried  in  vehicles  or 
boats. 

8.  We  open  the  refuge  during  daylight 
hours  only. 

9.  We  prohibit  possession  of  buckshot, 
slugs,  rifles,  or  rifle  ammunition. 

10.  We  prohibit  hunting  within  200  feet  (fiO 
m)  of  any  road  (including  refuge  roads), 
residence,  or  designated  public  facilities. 

1 1.  We  prohibit  possession  of  lead  shot 
during  all  refuge  hunts. 
***** 

Grand  (^iite  National  Wildlife  Refuge 

.1.  Hunting  uf  Migratory  Game  Birds.  We 
allow  hunting  of  ducks,  geese,  coots, 
mourning  dove,  and  woodco<  k  nn  .le-.e4n.ite(i 
areas  of  the  refuge,  as  shown  un  leluge 
hunting  brochure  map.  subject  to  the 
following  conditions: 

1.  We  retpiire  hunters  10  vears  of  age  ami 
older  to  purchase  and  carry  a  signed  Sl^  ")(i 
refuge  hunt/fish/ATV  permit 

2.  We  allow  public  acce.ss  from  5  a.m.  to 
1  hour  after  legal  sunset. 


3  .An  adult  21  vears  of  age  or  older  must 
a((oiiipanv  (within  sight  of  and  in  normal 
\()u:e  f:oiita(.t  with)  vouth  hunters  15  years  of 
age  and  under   We  require  vouth  hunters  to 
possess  and  (  arr\  proof  of  completion  of  an 
.ipproved  Hunter  .Safety  Course.  Kach  adult 

( ,ui  supervise  one  vouth  hunter  during  deer 
hunts  and  not  more  that  two  youths  during 
all  other  hunts. 

4  We  require  hunters  to  enter  and  exit  the 
refuge  from  designated  parking  lots  onh'. 

5  We  require  hunters  to  check  iii/oiit  at  a 
designated  i  hei  k  station 

fi   We  prohibit  i  ampmg  or  parking 
o\ermghl  on  the  retuge. 

7,  We  prohi'nit  disc  harge  of  firearms  except 
v\  hen  hunting, 

H   We  prohibit  marking  of  trails  with 
nonbiodegradable  flagging  tape 

').  We  allow  use  of  .-\TVs  on  designated 
trails  from  the  third  Saturday  in  September 
to  the  last  ilay  ot  the  State  rabbit  season.  .\n 
\\\'  IS  an  off-road  vehicle  with  factory 
spet  ifif  ations  not  to  exceed  the  following: 
weight— 750  lbs   (337.5  kg),  length— 85 
inc  hes  (212.5  i  m).  and  width — 48  inches 
(120  cm).  We  restrict  A'l'V  tires  to  those  no 
larger  than  25  x  12  with  a  maximum  1-inch 
|2  5  cm)  lug  height  and  a  maximum 
allowable  tire  pressure  of  7  psi  as  indicated 
(rii  the  tire  by  the  manufai:turer. 

10   We  prohibit  horses  and  mules. 

1 1 ,  We  prohibit  saws,  saw  blades,  and/or 
niai  hetes  while  on  the  refuge. 

12   We  prohibit  hunting  within  100  feet  (30 
m)  of  any  designated  road,  .\Y\'  or  hiking 
trail,  or  refuge  fai  dit\ , 

1.!    We  prohibit  transport, itlon  of  loadi'd 
we.ipons  on  ,in  .X  r\'. 

14.  We  prohibit  blocking  of  gates  or  trails 
with  \'ehi(  les  or  .■\TVs. 

15.  We  piiihibit  .-N'rV's  or.  trails/roads  not 
^'."•1  ifi(  .ill\  designated  bv  signs  for  ,\T\'  use. 

Ill   We  .lilovv  only  nonniotorized  boats. 

17,  \au  ma\  take  raccoon,  feral  hog. 
beaver,  nutria,  and  coyote  incidental  to 
migrator\  bird  hunting,  upland  game 
hunting,  and  big  game  hunting  with  weapons 
legal  for  that  hunt 

18.  We  allow  waterfowl  (du(  ks.  geese, 
coots)  hunting  on  Wednesda\s  and  Saturdays 
until  12  a.m.  (noon)  only  during  the 
Statewide  due  k  season 

\'.\.  We  allov\  Use  of  shotguns  during 
designated  hunts  (jiilw 

20.  We  prohibit  the  construction  or  use  of 
permanent  blinds 

21    "i'ou  must  remove  :ill  dtM:oys,  portable 
blinds,  and  boats  daiK 

22.  We  have  a  youth  waterfowl  hunt  in  the 
Oawf'ish  Pond  I 'nit  during  the  .Statewide 
duck  season    I'his  will  be  a  (]uota-tvpe  hunt, 
and  hunters  will  .ipply  on  an  index  or  post 
card  with  their  name,  address,  phone 
number,  and  dates  of  the  hunt  for  which  they 
are  applying.  Whi'ii  the  State  sets  the  duck 
season,  we  will  set  the  dates  of  the  hunt. 

2.i.  We  allow  hunting  of  mourning  doves 
iniidenlally  by  waterfowl  hunters  onh  on 
davs  open  to  waterfowl  hunting. 

24,  We  only  allow  dogs  to  locate,  point, 
.ind  retrieve  when  hunting  for  migratory 
g.une  birds, 

2,"">   We  prohibit  trogging. 

B   I'piiind  Ganif  Huntuifi  We  allow 
hunting  of  rabbit,  raccoon,  feral  hog,  beaver, 
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nutria,  and  coyote  on  designated  areas  of  the 
refuge,  as  shown  on  refuge  hunting  brochure 
map,  subject  to*the  following  conditions: 

1.  Conditions  Al  through  A17  and  A25 
apply. 

2.  We  allow  rabbit  hunting  from  December 
1  until  the  end  of  the  Statewide  season. 

3.  We  allow  use  of  shotguns  during 
designated  hunts  only. 

4.  We  allow  rabbit  dogs  only  after  the  close 
of  the  State  deer  rifle  season. 

5.  We  require  you  to  collar  all  dogs  with 
owner's  name  and  phone  number. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  on  designated  areas  of  the 
refuge  as  shown  on  refuge  hunting  brochure 
map  subject  to  the  following  conditions: 

1.  Conditions  Al  through  A17  and  A25 
apply. 

2.  We  allow  archery-only  deer  hunting  on 
the  refuge  from  October  1. through  October  31 
in  the  Gremillion  Unit,  Island  of  the  Owls 
Unit,  and  Concrete  Bridge  Unit. 

3.  You  must  have  hunter's  name,  address, 
and  phone  number  permanently  attached  to 
all  deer  stands.  We  allow  only  portable  deer 
stands  that  hunters  must  take  down  daily. 

4.  We  prohibit  hunters  to  drive  deer  or  use 
pursuit  dogs.  We  prohibit  use  of  dogs  to  trail 
wounded  deer. 

5.  We  allow  only  archery  equipment 
during  designated  seasons. 

B.  We  require  hunters  to  complete  and 
possess  and  carry  proof  of  completion  of  the 
International  Bowhunters'  Safety  Course. 

7.  You  may  kill  one  deer  of  either  sex  per 
day  during  the  deer  season. 


■  6.  In  §  32.42  Minnesota  by: 

■  a.  Adding  Detroit  Lakes  Wetland 
Management  District;  and 

■  b.  Adding  Northern  Tallgrass  Prairie 
National  Wildlife  Refuge  to  read  as 
follows: 


§  32.42    Minnesota. 


Detroit  Lakes  Wetland  Management  District 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  migratory  game  birds 
throughout  the  district  in  accordance  with 
State  regulations,  except  that  we  prohibit 
hunting  on  the  Headquarters  Waterfowl 
Production  Area  (WPA)  in  Becker  County, 
the  Hitterdal  WPA  in  Clay  County,  and  the 
Mcintosh  WPA  in  Polk  County.  The 
following  conditions  apply: 

1.  We  prohibit  the  use  of  motorized  boats. 

2.  You  must  remove  boats,  decoys,  blinds, 
and  blind  materials  brought  onto  WPAs 
following  each  day's  hunt. 

3.  We  allow  the  use  of  hunting  dogs, 
provided  the  dog  is  under  the  immediate 
control  of  the  hunter  at  all  times. 

B.  Upland  Game  Hunting.  We  allow 
upland  game  hunting  in  accordance  with 
State  regulations  throughout  the  district, 
except  that  we  allow  no  hunting  on  the 
Headquarters  Waterfowl  Production  Area 
(WPA)  in  Becker  county,  the  Hitterdal  WPA 
in  Clay  county,  and  the  Mcintosh  WPA  in 
Polk  county.  The  following  condition 
applies:  We  allow  the  use  of  hunting  dogs. 


provided  the  dog  is  under  the  immediate 
control  of  the  hunter  at  all  times. 

C.  Big  Game  Hunting.  We  allow  big  game 
hunting  in  accordance  with  State  regulations 
throughout  the  district,  except  that  we  allow 
no  hunting  on  the  Headquarters  Waterfowl 
Production  Area  (WPA)  in  Becker  county,  the 
Hitterdal  WPA  in  Clay  county,  and  the 
Mcintosh  WPA  in  Polk  county.  The  following 
conditions  apply: 

1.  We  prohibit  the  construction  or  use  of 
permanent  blinds,  platforms,  or  ladders. 

2.  You  must  remove  all  portable  hunting 
stands  from  ihe  area  at  the  end  of  each  day's 
hunt. 

D.  Sport  Fishing.  We  allow  fishing  in 
accordance  with  State  regulations  throughout 
the  district  subject  to  the  following 
condition:  We  prohibit  the  use  of  motorized 
boats. 


Northern  Tallgrass  Prairie  National  Wildlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  migratory  game  birds  on 
designated  areas  in  accordance  with  State 
regulations  subject  to  the  following 
conditions: 

1.  You  must  remove  boats,  decoys,  portable 
or  temporary  blinds,  materials  brought  onto 
the  refuge,  and  other  personal  property  at  the 
end  of  each  day's  hunt. 

2.  We  prohibit  the  construction  or  use  of 
permanent  blinds,  stands,  or  scaffolds. 

3.  We  prohibit  the  usa  of  motorized 
watercraft. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  upland  game  on  designated  areas 
in  accordance  with  State  regulations  subject 
to  the  following  conditions: 

1.  Hunters  may  possess  only  approved 
nontoxic  shot  while  in  the  field. 

2.  We  prohibit  the  use  of  dogs  for  hui.ting 
furbearers. 

3.  Hunters  may  take  weasel,  coyote, 
gopher,  crow,  and  all  other  species  for  which 
there  is  no  ciosed  season  only  during  a  State- 
designated  open  season  for  other  upland 
game  species. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
big  game  in  accordance  with  State 
regulations  subject  to  the  following 
conditions: 

1.  We  prohibit  the  construction  or  use  of 
permanent  blinds,  stands,  or  scaffolds. 

2.  You  must  remove  all  temporary  blinds, 
stands,  and  scaffolds  at  the  end  of  each  day's 
hunt. 

3.  We  prohibit  the  use  of  motorized 
watercraft. 

***** 

■  7.  In  §  32.43  Mississippi  by  adding 
Coldwater  National  Wildlife  Refuge  to 
read  as  follows: 


§32.43    Mississippi. 


Coldwater  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  [Reserved] 


D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  in  accordance 
with  State  regulations  subject  to  the 
following  conditions: 

1.  All  persons  fishing  who  are  16  years  of 
age  and  older  must  carry  a  State  license  on 
the  refuge.  You  must  have  a  signed  refuge 
fishing  permit  in  your  possession  when 
fishing  on  the  refuge.  You  may  obtain 
permits  at  North  Mississippi  Refuges 
Complex  Headquarters,  2776  Sunset  Drive, 
Grenada,  Mississippi  38901,  or  at  the 
Dahomey  National  Wildlife  Refuge  Office. 
Box  381,  Highway  446,  Boyle,  Mississippi 
38730,  or  by  mail  from  the  above  addresses. 

2.  We  close  the  refuge  to  fishing  from 
October  1  through  February  28. 

3.  We  allow  fishing  in  bar  pits  along  the 
Corps  of  Engineers  levee  only. 

4.  We  prohibit  possession  of  any  weapon 
while  fishing  on  the  refuge.  This  does  not 
include  fishing  knives  unless  they  are  longer 
than  3  inches  (7.5  cm). 

5.  We  prohibit  possession  or  use  of  jugs, 
seines,  nets,  hand-grab  baskets,  slat  traps/ 
baskets,  or  an\  other  similar  devices  and 
commercial  fishing  of  any  kind. 

6.  We  allow  Irotlines.  yo-yos.  limb  lines. 
c:rawfish  traps,  or  any  other  similar  devices 
tor  recreational  use  only,  and  you  must  tag 
or  mark  them  with  waterproof  ink.  legibU 
inscribed  or  legibly  stamped  on  the  tag  with 
your  full  name  and  full  residence  address, 
including  zip  code.  You  must  attend  these 
devices  a  minmiuni  of  once  daily.  If  you  are 
not  going  to  attend  these  devices,  you  must 
remove  them  from  the  refuge. 

7.  We  prohibit  snagging  or  attempting  to 
snag  fish. 

8.  We  allow  crawfishing. 

9.  We  allow  taking  of  frogs  by  Special  Use 
Permit  only. 
***** 

■  8.  In  §  32.46  Nebraska  by: 

■  a.  Adding  the  text  of  paragraph  A.  and 
the  text  of  paragraph  C.  of  Boyer  Chute 
National  Wildlife  Refuge;  and 

■  b.  Adding  the  text  of  paragraphs  B.  and 
C.  of  North  Platte  National  Wildlife 
Refuge  to  read  as  follows: 

§32.46    Nebraska. 


Boyer  Chute  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  ducks,  geese,  and  coots  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  You  may  access  the  refuge  from  IV2 
hours  before  legal  sunrise  to  1  hour  after  legal 
sunset  along  the  immediate  shoreline  and 
including  the  high  bank  of  the  Missouri 
River.  You  may  access  the  hunting  area  by 
water  or,  if  by  land,  only  within  the  public 
use  area  of  the  Island  Unit  and  only  with 
shotgun  cased  and  unloaded. 

2.  You  must  remove  all  blinds  and  decoys 
at  the  conclusion  of  each  day's  hunt. 

3.  You  must  adhere  to  all  applicable  State 
hunting  regulations. 
***** 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  subject  to  the  following 


57318  Federal  Register    Vol    68,  No    191 /Thursday,  October  2,  2003/Rules  and  Regulations 


I  niulitioii    \Vf  rt!  |mu  ,1  :ti>':ip  ir-'ii  '.  i  .nth  hunt 
Mil  .IfsiuiiHifil  (irtvis    it  'h''  r''lMu;>'  Mib|ec:t  to 
ttii-- i;!i!'l''hnc-.  --f"  '' irv   fiM   i>!:ninislered  bv 

thf    Nl   !'• 


North  Platte  National  Wildlife  Kehige 
***** 

n'    '  I'inuii  C.amv  Hunting  We  allow 
hun';jiJ   it  s(]uirrel.  rabbit,  pheasant,  State- 
>!>'!iiu'il  turtitvtr'Ts    iii.i  .  ovote  on  designated 
,ir>M^   it  '.'!.■  ri-iugt-  111  u  I  ordance  with  State 
r>'^\i!  iti  ii;^  ^uhiect  to  the  following 

I  nililltlulls. 

1    We  close  thf  1  .hk>   Alice  Unit  to  all 

[Mibhi   <T,trv  frum  ( )i  '.itx-r  1  ">  thrniigh  laniitir\ 
M 

J    Mun'pr^  riiii-,'  *)»■  ! 'i  '.  ivirs  '  it  .ii;»' -  .r 
\iuint;tT     \  :i<  fii-.''i|  hiiiiitt-r  1>I  \-Mrs  -it  .li^f 
iir  iiIiKt  iiiii^t  .11  I  I  inip.i;;-.   \ :  iiith  till  Pi' ■■IS    We 
[in  I  til  hi'  .iiiuits  ,11  ,    ii:;[i,i;:\  iiii;  v  uii'n  r!,i  liters 
ti  1  tiiiMt  ' ir  I  drr\  tirf,iriiis    rh>- .h  s  i  inp.inying 
iiiiiiit  IS  :>'s[H  iiisi:ii>'  hir  i-nsurini;  ihdt  the 
huntrr   iufs  iMt  -iiJrttjt'  111  I  iiihiiK  t  that 
vvnulii    I  iiisti'ii't'  d  \  iiiiHtii.ti  .  it  r>'tuge  or  Stat>' 
rfyiii.'tiniiN 

t   W  •■    II  isf 'hf  r.'fujf  •,    I) lit) 1 1(_  use  from 
icyal  siiiisf't  •     i.'iJdi  siiiiris-'    However,  youth 
hunt>Ts  ,i;iii  th'Mr  ndi,!'  Guides  may  enter  the 
(lesit;iuittMl  hunting  dr>M  1  hour  prior  to  legal 
Miiirisf' 

4   W.'.)ii!v   il !  i.v.    I  Ills  tor  pheasant- 
hun'mt;  ■  m  'ti-  r>-tiii;f 

(    Wif  ( ,,j,'7i'  //i..-i,';"t;  W.' ,1  How  archery 
huntirik;  nt  nriU'  .1— t  .iii'i  uhite-lailed  deer 
111  lit'sitJririV'd  ,ir'Ms    it  The  refuge  in 
,ii  I  nni.jni  e  Witt;  State  regulations  subject  to 
the  t.illiivv  :im  '  iinditions: 

1    W-    :ris,.  -he  Lake  Alice  Unit  to  all 
fiiii'iii    ■   •'.  *■    .';i  Httober  15  through  January 

14 


2    We  (  liise  the  refuge  to  pubiii    use  troni 
iei^.ii  sunset  til  ieeal  suunse    However, 
in  tierv  lieei  huiilers  m,i\  enter  the 
'lesiiJiutieil  huntint;  ,ire,i  1  hour  prior  to  le^M 
sunrise  ,inil  rein<nn  until  1  hour  after  legal 
sunset. 


■  M   In  *5  ii  St)  Orcnon  h\  adding  the  te'xt 
I  if  paragraph  I)   of  [Jandon  Marsh 
National  Wiliilitc  Rffiigr  tii  read  as 
follows: 


§32,56     Oregon. 


Bandon  Marsh  Ndt.onal  Wildlife  Refuge 

•  *  •  *  * 

U  Spurt  /•/.s/ii/ii;  We  ,illow  s[iort  fishing  in 
accordance  with  ,St,ite  regulations,  on  that 
portion  of  tfie  refuge  u.  si  lit  1    s   Highv\,i\ 
101 


■  10   In  4^  i  J  tit)  Virginia  hv  adding  the 
text  of  par.igr<i[)h  1)   ot  Kappdhannock 
River  \'aile\  National  Wildlife  Refuge  to 
read  as  folli  iws 

§32.66     Virginia 


Rappahannock  River  Vallev  National 
Wildlife  Refuse 

•  *  *  •  * 

D  Sport  Fishing  U'e  allow  fishing  on 
designated  areas  of  W  ihia  I'omt  m  Ku  hnmnii 
County  sub)ec:t  to  tfi^  tuilnw  mg  <  onditions 

1.  As  we  implemeii!  ti;e  new  tisfnng 
program  at  W  ilii,t  t'  i;;.!    we  nitenil  to  he  npen 


on  a  (iaih  basis,  legal  sunrise  to  legal  sunset. 
It  unexnet  ted  law  enforcement  issues  arise, 
v\e  ma\  restrict  hours  of  access  for  fishing. 

2.  From  Marc  h  1.5  through  June  ,30.  we 
allow  fishing  from  the  Wilna  Pond  pier  only 
ino  boat  or  Ijank  fishingl. 

i    During  the  period  w  lien  we  open  the 
Wilna  Tract  for  deer  hunting,  we  will  close 
It  to  all  other  uses,  ini  hiding  fishing. 

4   We  prohil)it  fishing  by  any  means  other 
than  t)\  use  of  one  or  more  attended  poles 
vvilh  hook  and  line  attached. 

,T,  We  prohibit  the  use  of  lead  fishing 
tai  kle. 

f).  We  re(|uire  i  ate  h  anci  release  fishing 
onl\  for  largemouth  bass.  Anglers  may  take 
other  tinfisli  spec  les  in  accordance  with  State 
regulations 

r   We  prohibit  the  take  of  am  reptile. 
im[itiif)iaii,  or  inverteljrate  spec  les  for  use  as 
halt  or  for  any  other  purpose. 

H   We  prohibit  the  use  of  live  minnows  as 
halt 

"t   We  prohibit  use  of  boats  propelled  bv 
gasoline  motors,  sail,  or  mec  hanicallv 
operated  paddle  wheel.  We  only  permit  car- 
lop  boats,  and  we  prohibit  trailers. 

10.  Presi  heduled  environmental  education 
field  trips  will  have  prioritv  over  other  uses, 
inc  luciing  sport  fishing,  on  the  Wilna  Pond 
pier  at  ,ill  timers 


Dated    Septenit)er  29.  2()0;i 

fulie  VlacDonald. 

Assistant  .Sec  rftiin.  torFisjp  and  Wildlife'  and 
Park^ 

iFK  Do(     l),t-2.";i>)i  Filed  9-JO-O;!,  3:5b  pmj 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  OCTOBER  2, 
2003 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pollock;  published  10-3-03 
Rock  sole  and  yellowfish 
sole;  published  9-2-03 

Marine  mammals: 
Taking  and  importation — 

San  Nicolas  Island,  CA; 
marine  mammals 
incidental  to  missile 
launch  operations; 
published  9-2-03 

ENERGY  DEPARTMENT 

Acquisition  regulations: 

Motor  vehicle  fleet  fuel 
effk;tency;  publisfied  9-2- 
03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 

Telecommunications  Act  of 
1996;  implementation — 

Wireline  services  offering 
advanced 

telecommunications 
capability;  deployment; 
published  9-2-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Dexamethasone  injection; 
published  10-2-03 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Hurtling  and  fishing: 
Refuge-specifk:  regulations; 
published  10-2-03 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Rolls-Royce  pic;  published 
8-28-03 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Fresh  fruits,  vegetables,  and 
other  products;  inspection 
and  certification: 
Fees  and  ctiarges  increase; 
comments  due  by  10-8- 
03;  published  9-8-03  [FR 
03-22682] 
Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 

Florida;  comments  due  by 
10-9-03;  published  9-9-03 
[FR  03-23045] 
Prunes  (dried)  produced  in — 
California;  comments  due  by 
10-6-03;  published  8-6-03 
[FR  03-19969] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
inspection  Service 
Gentically  engineered 
organisms  and  products: 
Introductions  of  plants 
genetically  engineered  to 
encode  compounds  for 
industrial  use;  permit 
requirements;  comments 
due  by  10-6-03;  published 
8-6-03  [FR  03-19877] 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Agency 

Special  programs: 
Tree  Assistance  Program; 
comments  due  by  10-10* 
03;  published  8-11-03  [FR 
03-20345] 
AGRICULTURE 
DEPARTMENT 
Rural  Business-Cooperative 
Service 

Guaranteed  loanmaking: 
Secondary  market  sales; 
fiscal  and  transfer  agent; 
comments  due  by  10-6- 
03;  published  8-6-03  [FR 
03-19987] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
managenrent: 

Northeastem  United  States 
fisheries — 

Summer  flounder,  scup, 
and  black  sea  bass; 
comments  due  by  10-9- 
03;  published  9-24-03 
[FR  03-24249] 
West  Coast  States  and 
Westem  Pacific 
fisheries — 


Pacifk:  Coast  groundfish; 

comments  due  by  10-6- 

03;  published  9-5-03 

[FR  03-22571] 
Pacific  Coast  groundfish; 

Groundfish  Observer 

Program;  comments 

due  by  10-10-03; 

published  9-10-03  [FR 

03-22570] 

DEFENSE  DEPARTMENT 

Civilian  health  and  medk:al 
program  of  uniformed 
servk»s  (CHAMPUS); 
TRICARE  program- 
Individual  Case 
Management  Program 
withdrawn,  Persons  with 
Disabilities  Program 
renamed  Extended  Care 
Option  Program,  and 
other  administrative 
amendments;  comments 
due  by  10-6-03; 
published  8-6-03  [FR 
03-19822] 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Enforcement: 
Permit  regulations;  Class  I 
administrative  civil 
penalties;  inflation 
adjustment;  comments 
due  by  10-6-03;  published 
8-20-03  [FR  03-21331] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permit 
programs — 

Nebraska;  comments  due 
by  10-6-03;  published 
9-5-03  [FR  03-22540] 
State  operating  permit 
programs — 

Nebraska;  comments  due 
by  10-6-03;  published 
9-5-03  [FR  03-22539] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States:  ' 

California;  comments  due  by 
10-6-03;  published  9-4-03 
[FR  03-22445] 
Nevada;  comments  due  by 
10-8-03;  published  9-8-03 
[FR  03-22646] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
2,6-Diisopropylnaphthal8ne: 
comments  due  by  10-7- 
03;  published  8-8-03  [FR 
03-20307] 
Spinosad;  comments  due  by 
10-6-03;  published  8-6-03 
[FR  03-20017] 
Radiation  protection  programs: 
Transuranic  radioactive 
waste  for  disposal  at 


Waste  Isolation  Pitot 
Plant;  waste 

characterization  program 
documents  availability — 
Hanford  Site,  WA; 
comments  due  by  10-6- 
03;  published  9-5-03 
[FR  03-22638] 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 

Centralized  waste  treatment 
industry:  comments  due 
by  10-10-03;  published  9- 
10-03  [FR  03-22930] 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  potoles  and 
operations,  etc. — 
Other  financial  institutions 
and  investments  in 
Farmers'  notes; 
comments  due  by  10- 
10-03;  published  8-11- 
03  [FR  03-20360] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  broadcasting: 
Definition  of  radio  markets 
tor  areas  not  located  in 
an  art)itron  survey  area, 
comments  due  by  10-6- 
03;  published  8-25-03  [FR 
03-21652] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicare: 
Hospital  outpatient 
prospective  payment 
system  and  2004  CY 
payment  rates:  comments 
due  by  10-6-03;  putjiished 
8-12-03  [FR  03-20280] 
Physician  fee  scfiedule 
(2004  CY);  payment 
policies  and  relative  value 
unit  adjustments: 
comments  due  by  10-7- 
03;  published  8-15-03  [FR 
03-20662] 

Correction;  comments  due 
by  10-7-03;  published 
9-26-03  [FR  03-24548] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Food  labeling — 
Trans  fatty  acids  in 
nutrition  labeling, 
nutrient  content  claims, 
and  health  claims; 
footnote  or  disclosure 
statements;  comments 
due  by  10-9-03; 
published  7-11-03  [FR 
03-17526] 
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HOMELAND  SECURfTY 
DEPARTMENT 
Customs  and  Border 
Protection  Bureau 

Freedofn  ot  Information  Act 
imptementatwn 
Confidential  comnnerciai 
information    comments 
due  by  10-10-03 
puWished  8-11-03  [FR  03- 
20328] 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations 
Florida,  comments  due  by 
10-6-03    poblisned  8-5-03 
[FR  03-19900! 
Ports  and  waterways  safety 
Charleston  Harbor    Cooper 
River    SC    regulated 
navigation  area 
comments  due  by  10-7- 
03    published  8-8-03  [FR 
03-201961 
HOMELAND  SECURfTY 
DEPARTMENT 
Federal  Emergency 
Management  Agency 
National  Flood  Insurance 
Program 

Pnvate  sector  property 
insurers    assistance 
comments  due  by  10-6- 
03    published  9-5-03  'FR 
03-22659] 
HOMELAND  SECURITY 
DEPARTMENT 
Immigration 
Orphan  petitions    advance 
processing  application 
validity  period 
discretionary  extension 
comments  due  by   iO-6- 
03    published  3-"  03  TR 
03-20173] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species 
Cntical  habitat 
designations — 
Peirson  s  mill(-vetch 
comments  due  by  10-6- 
03,  published  8-5-03 
[FR  03-19670] 
Migratory  bird  permits 
Application  tee  schedule 
revision    comments  due 
by  10-10-03    published  8 
26-03  [FR  03-21489] 
Wild  Bird  Conservation  Act 
Non-captive-bred  species 
approved  list,  additions 
Blue- fronted  Amazon 
parrots  from  Argentina 
comments  due  by  10-6- 
03    published  8-6-03 
[FR  03-19945] 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf    oil 
gas    and  sullur  operations 


Incident  reporting 
reguirements,  comments 
due  by  10-6-03.  published 
7-8-03  [FR  03-16782] 

INTERIOR  DEPARTMENT 
National  Park  Service 

Special  regulations 
Canyonlands  National  Park, 
Sad  Creek  Canyon    UT 
motor  vehicle  prohibition 
comments  due  by  10- IO- 
CS   published  8-1103  [FR 
03-19964] 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Schedules  ot  controlled 
substances 
2  5-Dimethoxy  4  in) 
propylthiophenethylamine, 
etc     placement  into 
Schedule  I    comments 
due  by  10-8-03    published 
9-8-03  [FR  03  22684] 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

inmate  control    custody    care, 

etc 

D  C    Code    civil  contempt  of 
court  commitments 
comments  due  by  10-6- 
03    published  8-5  03  [FR 
03-19853; 

ARTS  AND  HUMANITIES. 
NATIONAL  FOUNDATION 
National  Foundation  on  the 
Arts  and  the  Humanities 

.1    Supplemental  standards  of 
ethical  conduct  for  National 
Endowment  tor  the  Arts 
employees    comments  due 
by   10-6-03    published  9-5 
03  TR  03  22653] 

2  .Supplemental  standards  ot 
ethical  conduct  for  Naiional 
Endowment  lor  the 
Humanities  employees 
comments  due  by  10-6-03 
published  9-5-03  fFR  03 
22654] 

Conflicts  of  interest    cross 
reference  provision, 
comments  due  by  10-6-03 
published  9-5-03  [FR  03- 
22655] 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities    domestic  licensing 
Emergency  planning  and 
preparedness    comments 
due  by  10-7-03    published 
7  24-03  [FR  03-18845] 

PERSONNEL  MANAGEMENT 
OFFICE 

Federal  computer  systems, 
security  awareness  and 
training  for  employees 
responsible  for  management 
or  use    comments  due  by 
10-6-03    published  9-4  03 
[FR  03-22487] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Airbus,  comments  due  by 

10-8-03.  published  9-8-03 

(FR  03-22704) 
Cessna   comrDents  due  by 

10-6-03,  published  7-28- 

03  [FR  03-19069] 
Honeywell  Intemational  Inc.; 

comments  due  by  10-7- 

03.  published  8-8-03  [FR 

03-20231] 
McDonnell  Douglas, 

comments  due  by  10-6- 

03,  published  8-21-03  [FR 

03-21414] 

MD  Helicopters  Inc  . 
comments  due  by  10-7- 
03.  published  8-8-03  [FR 
03- 1 9976) 
Airworthiness  standards 
Special  conditions^ 
Gulfstream  Aerospace  LP 
1 125  Westwind  Astra 
airplanes,  comments 
due  by  10-9-03. 
published  9-9-03  [FR 
03-22797] 

Sabreliner  Model  NA-265 
Series  airplanes 
comments  due  by  10-9- 
03   published  9-9-03 
(FR  03-22798] 
Class  E  airspace,  comments 
due  by  10-5-03,  published 
8  21  03  [FR  03-21459] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 

standards 

Occupant  crash  protection — 
Belted  frontal  barner 
crash  test,  maximum 
test  speed  and  phase-in 
schedule    comments 
due  by  10-6-03, 
published  8-6-03  [FR 
03-20054] 
Integral  lap/shoulder 
safety  belts,  rear  seats 
requirement,  comments 
due  by  10-6-03, 
published  8-6-03  [FR 
03-20024] 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Bank  activities  and  operations 
and  real  estate  lending  and 
appraisals 

National  banks    State  law 
applicability,  comments 
due  by  10-6-03:  published 
8-5-03  [FR  03-19906] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes 


At-nsk  limitations;  interest 
ottier  than  ttiat  of  creditor; 
comments  due  by  10-6- 
03;  published  7-8-03  [FR 
03-17090] 
Defined  contribution  plans; 
distribution  forms 
elimination;  comments  due 
by  10-6-03;  published  7-8- 
03  [FR  03-17089] 
Multi-step  transactions; 
effect  of  elections:  cross- 
reference;  comments  due 
by  10-7-03;  published  7-9- 
03  [FR  03-17227] 
Notanzed  statements  of 
purchase;  comments  due 
by  10-8-03;  published  7- 
10-03  [FR  03-17088] 
Stock  basis  after  group 
structure  change; 
comments  due  by  10-6- 
03,  published  7-8-03  [FR 
03-17091] 
Vans  and  light  trucks; 
depreciation;  cross- 
reference;  comments  due 
by  10-6-03;  published  7-7- 
03  [FR  03-17086] 
Procedure  and  administration: 
Fees  for  copies  of  exempt 
organizations'  material 
open  to  public  inspection; 
authonzation,  cross- 
reference;  comments  due 
by  10-7-03:  published  7-9- 
03  (FR  03-17228] 
Information  rep)orting 
penalties  waiver;  prompt 
correction  determination, 
comments  due  by  10-7- 
03;  published  7-9-03  [FR 
03-17229] 
Return  information 
disclosure  by  officers  and 
employees  for 
investigative  purposes: 
cross-reference; 
comments  due  by  10-8- 
03:  published  7-10-03  [FR 
03-17385) 
Testimony  or  production  of 
records  in  court  or  other 
proceeding;  comments 
due  by  10-7-03:  published 
7-9-03  [FR  03-17230] 


LIST  OF  PUBLIC  LAWS 


This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  conjunction 
with   'PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043   This  list  is  also 
available  online  at  http:// 
www  nara.gov/fedreg/ 
plawcurr  html. 

The  text  of  laws  Is  not 
published  in  the  Federal 
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Register  but  may  be  ordered 

in  "slip  law"  (individual 
pamphlet)  form  from  tfie 
SuperinterKlent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  httpj/ 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 


H.R.  2658/P.L.  108-87 

Department  of  Defense 
Appropriations  Act,  2004 
(Sept.  30,  2003;  117  Stat. 
1054) 

H.R.  3087/P.L.  108-88 
Surface  Transportation 
Extension  Act  of  2003  (Sept. 
30.  2003;  117  Stat.  1110) 
H.R.  3146/P.L.  108-89 
To  extend  the  Tempxjrary 
Assistance  for  Needy  Families 
block  grant  program,  and 


certain  tax  and  trade 
programs,  and  for  otfier 
purposes.  (Oct.  1,  2003;  117 
Stat.  1131) 
Last  List  October  1,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
ratification  ^rvice  of  newly 


enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
puUaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
availat)le  through  this  service 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address 
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Agricultural  Marketing  Service 

RULES 

Cherries  (tart)  grown  in — 

Michigan  et  al.,  57321-57324 
Onions  (sweet)  grown  in — 

Washington  and  Oregon,  57324-57326 
Soybean  promotion,  research,  and  consumer  information: 

United  Soybean  Board;  membership  adjustment,  57326- 
57327 
PROPOSED  RULES 
Dairy  products;  inspection  and  grading: 

Fees  and  charges  increase,  57382-57383 

Agriculture  Department 

See  Agricultural  Marketmg  Service 
See  Forest  Service 

Air  Force  Department 

NOTICES 

Meetings: 
Scientific  Advisory  Board,  57435-57436 

Army  Department 

See  Engineers  Corps 
NOTICES 
Meetings: 
Armed  Forces  Institute  of  Pathology  Scientific  Advisory 
Board,  57436 
Military  traffic  management: 

U.S.  Bank's  PowerTrack  System;  mandatory  use  by  DOD 
personal  property  transportation  service  providers: 
correction,  57516 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  57463-57466 

Centers  for  Medicare  &  Medicaid  Services 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  57466-57467 

Coast  Guard 

RULES 

Drawbridge  operations: 

Wisconsin,  57356-57358 
Ports  and  waterways  safety: 

Eighth  Coast  Guard  District  inland  rivers;  barges  loaded 
with  dangerous  cargoes;  reporting  requirements; 
regulated  navigation  area,  57358-57366 
Lake  Havasu^  AZ;  safety  zone,  57368-57370 
San  Diego  Bay,  CA — 

Safety  zone,  57366-57368 
San  Francisco  Bay,  CA — 
Safety  zone,  57370-57372 


NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  57478-57479 
Meetings: 

Ballast  water  discharge  standard;  introductions  and 
spread  of  nonindigenous  species,  prevention: 
environmental  impact  statement,  57479-57480 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  Industry  and  Security  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  57402-57404 

Committee  for  the  Implementation  of  Textile  A^^ements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Brazil,  57433-57434 
Textile  and  apparel  categories: 

North  American  Free  Trade  Agreement — 
Gimped  yam  made  from  certain  filament  yarn  of  nylon; 
origin  rules;  amendment  petition;  comment 
request,  57434-57435 

Defense  Department  ^^ 

See  Air  Force  Department 
See  Army  Department  i 

See  Engineers  Corps 
See  Navy  Department 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Mallinckrodt.  Inc.,  57485 

Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities:  proposals, 
submissions,  and  approvals,  57489-57491 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction:  general  wage  determination  decisions. 
57491-57492 

Energy  Department 

See  Federal  Energy  Regulaton,-  Commission 

Engineers  Corps 

NOTICES 

Base  realignment  and  closure: 
Surplus  Federal  property — 
Fort  Ritchie  Militarv  Reservation,  Cascade,  MD,  57436 
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Environmental  Protection  Agency 

RULES 

Air  programs: 

("ommercial  and  industrial  solid  wast(^  incinerators 

constructed  on  or  befor*'  \'r)VPinb*^r  JO,  1999;  Fecieral 
plan  requirements.  .t7t1  7-.57,t.5  i 
NOTICES 
Agency  information  collection  activities,  proposals, 

submissions,  and  approvals.  57441-57444 
Environmental  statements;  a\ailability,  etc.: 
Agency  statements — 

VVeek.lv  receipts.  57444-5744.5 
Meetings: 
Environmental  Policv  and  Technolog\'  N.itional  .\d\isor\ 

Council.  57445-5744H 
TSC^A  Chemical  Inventorv  Database;  ^^>purtln^ 
requirements.  57446-57447 
Reports  and  guidance  document.-^;  dvailabilit\  .  et(  .: 

Small  Local  Governments  C^ompliance  Assistaiu  »•  l^nlicv , 
comment  request.  57447-57459 
Superfund;  response  and  remedial  actinns,  proposed 
settlements,  etc.: 
Medallic:  Art  Facility  Site.  CT.  57459 

Executive  Office  of  the  President 

See  Presidential  Documents 

See  Trade  Representative,  Offit  »■  uf  !  nited  States 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives:  ' 

Oneral  Electric  Co..  57:346-57347 

.McDonnell  Douglas.  57339-57343 

Pilatus  .Aircraft  Ltd  .  57343-57345 

Saab.  57337-57339 
(".lass  E  airspace,  5  734  7 

Standard  instrument  apprDath  pmc  >'(iun's,  57347-57351 
PROPOSED  RULES 
Airworthiness  directives: 

Cessna.  57392-57)98 
NOTICES 
Exemption  petitions;  suniinarx'  and  (iispnsitmn.  57504- 

57505 
.Meetings:  ' 

Aviation  Rulemaking  .Advisory  Committee.  57505 

National  Parks  (Overflights  .\dvisorv  Croup,  57505-57506 
Passenger  facility  charge-,,  applications,  etc.: 

Pocatello  Regional  .Airport.  ID,  57506-57507 

Federal  Communications  Commission 

NOTICES 

.•\gencv  information  i  DlK'ctinti  a(ti\itu'-,:  proposals, 
submissions,  and  apprnvaU,  5r"459-57461 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  .Act,  57461 


Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
(Change  in  bank  control,  57461-57462 
Formations,  acquisitions,  and  mergers.  57462 

Meetings: 

Consumer  Advisory  Council,  57462-57463 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 

Alabama  beach  mouse,  57483-57484 

Food  and  Drug  Administration 

RULES 

.\ninial  drugs,  feeds,  and  related  products: 

Praziquantel  tablets.  57351-57352 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals.  57468-57470 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Alabama 

Mercedes-Benz  U.S.  International.  Inc.;  motor  vehicle 
manufacturing  plant. -5 7404-5 7405 
Arkansas 

Lion  Oil  (>j.;  oil  refining  facilities,  57405 
New  York 

Minolta  .Advance  Technology,  Inc.;  bulk  toner  and 

toner  cartridges  manufacturing  plant.  57405-57406 
Texas.  57406 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 

Manti-La  Sal  National  Forest.  UT.  57402 
Meetings: 

Land  Between  the  Lakes  Advisory  Board,  57402 

General  Services  Administration 

NOTICES 

Agenc\'  information  collection  activities:  proposals, 
submissions,  and  approvals,  57463 

Health  and  Human  Services  Department 

See  (Jenters  for  Disease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 


Federal  Energy  Regulatory  Commission 

NOTICES 

Electric:  rate  and  (.orpordtc  regulation  filings- 
S(3VVE(;.A  Power  LLC  et  al  ,  574,iH-5~44n 
Hydro»'lectri(.  applu  ations.  57440-5744  1 
Applications,  heann^^.  iletenninutmn--.  ftc: 
FPL  Energy  Maine  Hvdro,  LLC.  574  iH 

Federal  Housing  Finance  Board 

NOTICES 

Meetings.  Sunshine  .Act.  574H1 


Health  Resources  and  Services  Administration 

NOTICES 

.AgeiK  v  information  c:ollection  activities;  proposals, 

submissions,  and  approvals.  57470 
Meetings: 

Interdisc:iplinary.  Community-Based  Linkages  Advisory 

Committee.  57470-57471 


Homeland  Security  Department 

St'r  Coast  (Juard 
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Housing  and  Urban  Development  Department 

RULES 

Community  facilities: 

Urban  empowerment  zones  and  renewal  communities: 
Round  III  designation,  57603-57606 
NOTICES 
Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  57480-57482 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  57482 

Industry  and  Security  Bureau 
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The  President 


|FR  Doc.  03-25285 
Filed  10-2-03;  8;45  am] 
Billing  code  4710-10-P 


Presidential  Determinatioii  No.  2003-40  of  September  24,  2003 

Waiving  Prohibition  on  United  States  Military  Assistance  to 
Parties  to  the  Rome  Statute  Establishing  the  International 
Criminal  Court 


Memorandum  for  the  Secretary  of  State 

Consistent  with  the  authority  vested  in  me  by  section  2007  of  the  American 
Servicemembers'  Protection  Act  of  2002,  title  II  of  Public  Law  107-206 
(22  U.S.C.  7421  et  seq.),  I  hereby  determine  that: 

(1)  Afghanistan,  Democratic  Republic  of  the  Congo,  Georgia,  and  Honduras 
have  each  entered  into  an  agreement  with  the  United  States  pursuant  to 
Article  98  of  the  Rome  Statute  preventing  the  International  Criminal  Court 
from  proceeding  against  U.S.  personnel  present  in  such  countries,  and  waive 
the  prohibition  of  section  2007(a)  of  the  American  Servicemembers'  Protec- 
tion Act  with  respect  to  these  countries  for  as  long  as  such  agreement 
remains  in  force;  and 

(2)  it  is  important  to  the  national  security  interest  of  the  United  States 
to  waive,  for  a  period  of  6  months  from  the  date  of  this  determination, 
the  prohibition  of  section  2007(a)  with  respect  to  Guinea,  and  waive  that 
prohibition  with  respect  to  this  country  for  that  period. 

You  are  authorized  and  directed  to  report  this  determination  to  the  Congress, 
and  to  arrange  for  its  publication  in  the  Federal  Register. 


(^ 


THE  WHITE  HOUSE, 
Washington,  September  24,  2003. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunients  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  publistied  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricuitural  Marketing  Service 

7  CFR  Part  930 

[Docket  No.  FV03-930-3  PR] 

Tart  Cherries  Grown  in  the  States  of 
Michigan,  et  ai.;  increased  Assessment 
Rate 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

SUMIMARY:  This  final  rule  increases  the 
assessment  rate  for  tart  cherries  that  are 
utilized  in  the  production  of  tart  cherry 
products  from  $0.0019  to  $0.0021  per 
pound.  The  assessment  rate  was 
recommended  by  the  Cherry  Industry 
Administrative  Board  (Board)  under 
Marketing  Order  No.  930  for  the  2003- 
2004  and  subsequent  fiscal  periods.  The 
Board  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of  tart 
cherries  grown  in  the  production  area. 
Authorization  to  assess  tart  cherry 
handlers  enables  the  Board  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  period  began  July  1  and  ends 
June  30.  The  assessment  rate  will 
remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
EFFECTIVE  DATE:  This  final  rule  becomes 
effective  October  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella  or  Kenneth  G. 
Johnson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  Suite 
2A04,  Unit  155.  4700  River  Road, 
Riverdale,  MD  20737,  telephone:  (301) 
734-5243,  or  Fax:  (301)-734-5275;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue,  SW.,  STOP  0237,  Washington. 


DC  20250-0237;  telephone:  (202)  720- 
2491, or  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue,  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  e-mail: 
fay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  930  (7  CFR 
part  930),  regulating  the  handling  of  tart 
cherries  grown  in  the  States  of 
Michigan,  New  York,  Pennsylvania, 
Oregon,  Utah,  Washington,  and 
Wisconsin,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  Under  the  marketing 
order  now  in  effect,  tart  cherry  handlers 
are  subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  tart  cherries 
beginning  July  1,  2003,  and  continue 
until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 


place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entr\-  of  the 
ruling. 

This  final  rule  increases  the 
assessment  rate  established  for  the  - 

Board  for  the  2003-2004  and 
subsequent  fiscal  periods  for  cherries 
that  are  utilized  in  the  production  of  tart 
cherry  products  from  $0.0019  to  $0.0021 
per  pound  of  cherries. 

The  tart  cherry  marketing  order 
provides  authority  for  the  Board,  with 
the  approval  of  USDA,  to  formulate  an 
annual  budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the  Board 
are  producers  and  handlers  of  tart 
cherries.  They  are  familiar  with  the 
Board's  needs  and  with  the  costs  for 
goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportunity  to  participate  and 
provide  input. 

For  the  2002-2003  fiscal  period,  the 
Board  recommended,  and  the 
Department  approved,  an  assessment 
rate  that  would  continue  in  effect  from 
fiscal  period  to  fiscal  period  unless 
modified,  suspended,  or  terminated  by 
the  USDA  upon  recommendation  and 
information  submitted  by  the  Board  or 
other  information  available  to  USDA. 

.Section  930.42(a)  of  the  order 
authorizes  a  reserve  sufficient  to  co\  er 
one  year's  operating  expenses.  The 
increased  rate  is  expected  to  generate 
enough  income  to  meet  the  Board's 
operating  expenses  in  2003-2004. 

The  Board  met  on  Januar)-  23.  2003 
and  unanimously  recommended  200."^- 
2004  expenditures  of  $532,000.  The 
industry  completed  a  formal  rulemaking 
proceeding  which  amended  the 
assessment  rate  section  by  authorizing 
one  assessment  rate  rather  than  two 
assessment  rates  for  different  tart  rherr\ 
products  [67  FR  51697)  The  provisions 
requiring  the  establishment  of  different 
assessment  rates  for  different  products 
were  removed.  In  their  place,  the  Board 
is  required  to  consider  the  \olume  of 
cherries  used  in  making  various 
products  and  the  relative  market  value 
of  those  products  in  deciding  whether 
the  assessment  rate  should  he  a  single, 
uniform  rate  applicable  to  all  cherries  or 
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whether  van'ing  rates  should  be 
recommended  for  cherries 
manufactured  into  different  products. 

In  addition,  the  amended  order 
provides  that  the  assessment  rate  not 
applv  to  cherries  diverted  in  orchard  bv 
growers,  and  those  diverted  h\'  handlers 
through  destruction  at  their  plants.  The 
Board  recommended  the  amendment  to 
alhnv  them  to  establish  one  assessment 
rate  for  all  tart  cherrv  products  handled. 
In  making  its  rec:()mmendaiion.  the 
Board  stated  that  while  a  two-tiered 
assessment  rate  scheme  may  be 
appropriate  in  some  years,  it  ma\  not  be 
in  others  due  to  the  fact  that  the 
absolute  and  relative  market  values  of 
various  tart  cherrv  products  fluctuate 
from  vear  to  vear 

The  amended  order  spec:ific:ally 
provides  that  under  section  9.30.41  (f)(1) 
and  (2)  the  established  assessment  rate 
mav  be  uniform,  or  may  vary  depending 
on  the  product  the?  cherries  are  used  to 
manufacture.  The  Board  must  consider 
the  differences  in  the  number  of  pounds 
of  cherries  utilized  for  various  (  herr\' 
prcjdurts  and  the  relative  market  valuf^ 
of  such  cherrv  produc:ts 

On  lune  :^5.  200.J  (68  FK  37726),  a 
final  rulf'  wa^  published  in  the  Federal 
Register  that  established  a  single 
assessment  rate  for  the  2002  -200.3  fisc;al 
period  for  all  tart  cherries  handled 
regardless  of  the  product  the  (hemes 
are  useci  to  manufacture  The  Board 
determined  that  the  markets  for  juice, 
|uice  concentrate,  and  puree  were 
gaining  in  importance  and  that  cherries 
used  in  such  products  should  be 
assessed  the  same  as  those  sold  for  use 
in  assorted  bakery  items,  as  canned  pie 
fill  and  as  dried  cherries. 

The  Board  c  onsidert'd  the  above  items 
and  dec:ided  thai  one  assessment  rate 
should  be  rec:omniended  for  all  cherry 
produc  ts  (lunnt;  2003-2004   According 
to  the  Board,  processors  have  d'f'vehjped 
a  strimg  market  for  juice  and 
concentrate  products  over  the  past  few 
vears  There  is  considerable  belief  that 
juice  will  be  one  of  the  growth  outlets 
for  tart  (hemes  This  derives  from  the 
industry's  promotional  efforts  being 
undertaken  for  juice  and  concentrate 
products,  the  segmentatiim  of  the 
market  into  retail  and  industrial 
components,  and  the  nutritional/ 
nutraceutical  profile  of  the  product.  As 
a  result,  there  has  been  an  inc  rease  in 
consumer  rec:ognition.  acceptance, 
purchases,  and  the  value  of  tart  cherry 
juice  and  c.imc;entrate.  According  to  the 
Board,  prices  rec  eived  for  tart  <  herr\ 
juice  concentrate  are  now  S25  ()0  per 
gallon  or  more.  This  is  derived  by  using 
the  fairlv  common  conversion  ratio  of 
100  pounds  to  the  gallon  for  inid-west 
production,  which  has  a  raw  product 


value  of  SO. 25  per  pound.  Using  a  50 
gallon  conversion  for  the  product,  as  has 
been  seen  on  the  west  coast,  this 
represents  a  per  pound  value  of  $0.50. 
The  difference  in  the  west  and  mid-west 
conversion  factors  is  that  tart  cherries 
produced  in  the  western  United  States 
gent^ralh'  have  a  higher  sugar  content 
and  larger  fruit  size,  thus  fewer  raw 
product  is  needed.  The  average  grower 
price  received  ranges  between  SO.  17  to 
SO. 20  p^'r  pound 

.•\ccording  to  the  Board,  puree 
products  are  as  valuable  and 
comp.irabh'  to  |iiice  and  |uice 
concentrate  [)rodu(  ts  The  Board 
reported  that  'he  spot  price  for  single 
strength  [luree  for  2001  was  about  BO 
cents  per  pound   The  raw  product 
equivalent  (KFK)  volume  of  purt^ed  fruit 
was  539,504  pounds  which  is  about  0.15 
percent  of  all  processed  fruit.  The  Board 
also  reported  for  2001  that  the  pri(.e  for 
five  plus  one  [irodiu  t  was  (i7  cents  per 
pound   Five  (ilus  one  is  a  product  of 
(hemes  and  sugar  which  is 
manufai  turfnl  bv  inanv  proi  essors  (25 
pounds  of  cherries  and  5  pounds  of 
sugar  to  make  a  30  pound  commercial 
container)   It  is  the  main  product  that 
handlers  pnuiiK f    Fi\e  plus  one 
cherries  are  primarilv  sold  and 
remanufac:tured  into  assorted  bakorv 
itf'iiis   (  .inni'd  pit'  fill,  and  drit^d 
(  htTiies   ,Suu  -'  luu.e.  |uict>  concentrate, 
and  puree  are  not  (  misidered  to  be  low 
value  products  at  this  time,  the  Board 
considc!rs  ont;  assc^ssment  to  In- 
appro[)riate  It  is  miportant  to 
understand  that  produc:t  is  moved 
around  between  production  areas  and 
may  be  ccjnverted  into  puree  or 
concentrate  at  a  later  date  The  market 
drives  the  processing  of  these  various 
[)ro(luc:ts  each  season. 

Ill  comparing  the  costs  ot  iiiice.  )uic;e 
I  (iju  Hiitr.itt',  and  [uiree.  the  Hoarif  has 
dctrTinined  that  (  urrent  pru  es  are 
similar  for  these  products  when 
compared  to  the  5  plus  1  product   The; 
information  received  from  the  Board 
indicates  that  puree  products  are 
becoming  a  viable  market  and  should  be 
assessed  at  a  higher  .issessment  rate. 

.•\s  a  result  of  last  season's  short  crop, 
much  of  the  tart  cherrv  products 
released  from  inventory  were  in  the 
torm  of  tart  (herry  juic:e  ancJ/or  juicie 
concentrate;  There  is  not  much,  if  anv, 
of  this  prodiK  t  that  is  av.iilable  on  the 
market  today    Tht,'  Bo.ird  (  (intends  that 
given  these  factors,  it  is  hard  to  suggest 
that  juice/concentrate,  or  puree,  are  of 
lesser  value  than  are  the  more 
traditional  prodiu  ts  suc:h  as  pie-fill  or 
individualK  tjuu  k  frozen  tart  cherries. 
Thus,  the  Board  determined  that  one 
assessment  rate  is  apjiropriate  for  the 
2003-04  fist;al  period. 


Budgeted  expenditures  for  the  2003- 
04  fiscal  period  were  unanimously 
recommended  at  $532,000.  The  major 
expenditures  recommended  by  the 
Board  for  the  2003-2004  fiscal  period 
include  $81,000  for  meetings,  $149,000 
for  compliance,  $191,000  for  personnel. 
$106,000  for  office  expenses,  and  $5,000 
for  industry  educational  efforts. 
Budgeted  expenses  for  those  items  in 
2002-2003  were  $85,000  for  meetings. 
$170,000  for  compliance,  $185,000  for 
personnel.  $80,000  for  office  expenses, 
and  $2,500  for  industry  educational 
efforts,  respectively.  In  comparison,  last 
year's  budgetecl  expenditures  were 
$522,500.  Last  season,  the  tart  cherry 
industry  experienced  a  significant  frost 
mainly  in  Michigan  which  severely 
impacted  the  crop.  Only  60  million 
pounds  of  cherries  were  produced  in 
comparison  to  a  normal  crop  of  about 
260  million  pounds.  The  Board  staff  has 
responded  to  this  decrease  in  funds  by 
cutting  its  expenditures.  The  Board 
reduced  its  staff  and  Committee  travel 
for  meetings  and  used  reserve  funds  to 
continue  administrative  operations  in 
2002-2003 

The  recommended  assessment  rate  of 
SO. 0021  is  higher  than  the  current  rate 
of  SO. 0019  pt?r  pound.  The  Board 
recommended  an  increased  assessment 
rate  to  generate  larger  revenue  to  meet 
its  expenses  and  keep  its  reserves  at  an 
acceptable  levid.  In  deriving  the 
recommencled  assessment  rate  in 
January,  the  Board  estimated  assessable 
tart  c:herr\  production  fcjr  the  fisc;al 
period  at  260  million  pounds.  However, 
actual  production  was  222  million 
[)ounds.  Therefore,  total  assessment 
income  for  2003-2004  based  on  actual 
production  of  222  million  pounds  is 
S466.200.  This  amount  plus  adequate 
funds  in  the  reserve  and  interest  income 
will  be  adequate  to  cover  budgeted    • 
expenses.  Funds  in  the  reserve 
(approximatelv  S66,000)  will  be  kept 
within  the  approximately  six  months' 
operating  expenses  as  recommended  by 
the  Board  consistent  with  section 
930.42(a). 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  other 
information  submitted  by  the  Board  or 
other  available  information. 

Although  the  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Board  will  continue  to  meet  prior  to  or 
during  each  fisc;al  period  to  recommend 
a  budget  of  expenses  and  consider 
recommendations  for  modification  of 
the  assessment  rate.  The  dates  and  times 
of  Board  meetings  are  available  from  the 
Board  (jr  the  USDA.  Board  meetings  are 
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open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  USDA  will  evaluate  Board 
recommendations  and  other  available 
information  to  determine  whether 
modifications  of  the  assessment  rate  is 
needed.  Further  rulemaking  will  be" 
undertaken  as  necessary.  The  Board's 
2003-2004  budget  and  those  for 
subsequent  fiscal  periods  would  be 
reviewed  and,  as  appropriate,  approved 
by  the  USDA. 

The  Regulatory  Flexibility  Act  and 
Effects  on  Small  Businesses 

The  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities 
and  has  prepared  this  final  regulatory 
flexibility  analysis.  The  Regulatory 
Flexibility  Act  (RFA)  allows  AMS  to 
certify  that  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  as  a  matter  of  general  policy, 
AMS's  Fruit  and  Vegetable  Programs 
(Programs)  no  longer  opts  for  such 
certification,  but  rather  performs 
regulatory  flexibility  analyses  for  any 
rulemaking  that  would  generate  the 
interest  of  a  significant  number  of  small 
entities.  Performing  such  analyses  shifts 
the  Programs'  efforts  from  determining 
whether  regulatory  flexibility  analyses 
are  required  to  the  consideration  of 
regulatory  options  and  economic  or 
regulatory  impacts. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  40  handlers 
of  tart  cherries  who  are  subject  to 
regulation  under  the  order  and 
approximately  900  producers  of  tart 
cherries  in  the  regulated  area.  Smedl 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  having  annual  receipts  less  than 
$5,000,000,  and  small  agricultural 
producers  are  those  whose  annual 
receipts  are  less  than  $750,000.  A 
majority  of  the  tart  cherry  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  Board  unanimously 
reconunended  2003-2004  expenditures 
of  $532,000  and  an  assessment  rate 
increase  from  $0.0019  to  $0.0021  per 
pound.  This  rule  increases  the 


assessment  rate  established  for  the 
Board  and  collected  fi-om  handlers  for 
the  2003-2004  and  subsequent  fiscal 
periods  for  cherries  that  are  utilized  in 
the  production  of  tart  cherry  products. 
The  quantity  of  assessable  tart  cherries 
produced  during  the  2003-2004  crop 
year  is  222  million  pounds.  Assessment 
income,  based  on  this  crop,  along  with 
interest  income  and  reserves,  would  be 
adequate  to  cover  budgeted  expenses. 

The  major  expenditures 
recommended  by  the  Board  for  the 
2003-2004  fiscal  period  include  $81,000 
for  meetings,  $149,000  for  compliance, 
$191,000  for  personnel,  $106,000  for 
office  expenses,  and  $5,000  for  industry 
educational  efforts.  Budgeted  expenses 
for  those  items  in  2002-2003  were 
$85,000  for  meetings,  $170,000  for 
compliance.  $185,000  for  personnel, 
$80,000  for  office  expenses,  and  $2,500 
for  industry  educational  efforts, 
respectively. 

The  Board  discussed  the  alternative  of 
continuing  the  existing  assessment  rate, 
but  concluded  that  would  cause  the 
amount  in  the  operating  reserve  to  be 
reduced  to  an  unacceptable  level. 

The  principal  demand  for  tart  cherries 
is  in  the  form  of  processed  products. 
Tart  cherries  are  dried,  frozen,  canned, 
juiced,  and  pureed.  Data  from  the 
National  Agricultural  Statistics  Service 
(NASS)  states  that  during  the  period 
1995/96  through  2002/03, 
approximately  92  percent  of  the  U.S. 
tart  cherry  crop,  or  285.7  million 
pounds,  was  processed  annually.  Of  the 
285.7  million  pounds  of  tart  cherries 
processed,  58  percent  was  frozen,  30 
percent  was  canned,  and  12  percent  was 
utilized  for  juice. 

Based  on  NASS  data,  acreage  in  the 
United  States  devoted  to  tart  cherry 
production  has  been  trending 
downward.  Since  1987/88  tart  cherry 
bearing  acres  have  decreased  from 
50,050  acres,  to  36,900  acres  in  the 
2002/03  crop  year.  In  2002/03,  93 
percent  of  domestic  tart  cherry  acreage 
was  located  in  four  States:  Michigan, 
New  York,  Utah,  and  Wisconsin. 
Michigan  leads  the  nation  in  tart  cherry 
acreage  with  74  percent  of  the  total. 
Michigan  produces  about  75  percent  of 
the  U.S.  tart  cherry  crop  each  year.  Tart 
cherry  acreage  in  Michigan  decreased 
from  28,500  acres  in  2000-2001,  to 
27,400  acres  in  2002-2003. 

In  deriving  the  recommended 
assessment  rate,  the  Board  estimated 
assessable  tart  cherry  production  for  the 
fiscal  period  at  260  million  pounds. 
However,  actual  2003-2004  production 
is  approximately  222  million  pounds. 
Cherries  used  for  handler  destruction 
and  grower  diversion  outlets  are  exempt 
from  assessment  obligations.  Funds  in 


the  reserve  (approximately  $66,000)  will 
be  kept  within  the  approximately  six 
months'  operational  expenses  as 
recommended  by  the  Board  which 
would  be  consistent  with  the  order 
(§  930.42(a)). 

While  this  action  will  impose 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  assessments  which  are 
applied  uniformly.  Some  of  the  costs 
may  also  be  passed  on  to  producers. 
However,  these  costs  au-e  offset  by  the 
benefits  derived  from  the  operation  of 
the  marketing  order.  The  Board's 
meeting  was  widely  publicized 
throughout  the  tart  cherr>'  industrv  and 
all  interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Board  deliberations  on  all  issues.  Like 
all  Boaird  meetings,  the  Januar\'  23. 
2003,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Finally,  interested  persons  were  invited 
to  submit  information  on  the  regulator\' 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  action  will  impose  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  tart  cherry 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  July  25,  2003  (68  FR  43978). 
Copies  of  the  rule  were  mailed  and  sent 
via  facsimile  to  all  Board  members  and 
cherr\'  handlers.  Finally,  the  rule  was 
made  available  through  the  Internet  by 
the  Office  of  the  Federal  Register  and 
USDA.  A  30-day  comment  period 
ending  August  25,  2003,  was  provided 
to  allow  interested  persons  to  respond 
to  the  proposal. 

One  comment  was  received  from  Mr. 
Perry  Hedin,  Executive  Director  of  the 
Board.  He  commented  that  the  Board  is 
in  support  of  the  proposed  rule  but  he 
wanted  to  make  one  clarification.  The 
terms  of  the  order  allow  the  Board  to 
maintain  one  year's  operational 
expenses  as  a  reserve.  The  Board  policy, 
however,  intends  to  maintain  cash 
reserves  equal  to  one  half  of  one  year's 
operational  budget.  The  Board's 
increase  in  the  assessment  rate  this  year 
was  intended  to  replenish  the  cash 
reserves  depleted  when  the  crop  was 
extremely  short  in  2002.  The  commenter 
stated  that  the  Board  .should  be  able  to 
rebuild  some  of  the  intended  cash 
reserves  under  the  current  assessment. 
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but  it  is  as  vet  unknown  if  reserves  will 
be  fuUv  replenished  this  season 

Accordingly,  no  changes  will  he  made 
to  the  rule  based  on  the  comment 
received. 

A  small  business  t;uide  on  c;omplving 
with  fruit,  vegetable,  and  specialtv  crop 
marketing  agrt^ements  and  orders  mav 
be  viewed  at:  /jttp.//vvww.ams  u-sr/a.^ov/ 
f\/nifH]h:html  Any  questions  about  the 
compliance  guide  should  be  sent  to  lav 
Guerber  at  the  previously  mi^ntioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section 

After  consideration  of  all  relevant 
matters  presented,  including  the 
information  and  rec;ommendation 
submitte(i  bv  the  Board  dud  other 
available  information,  it  i?^  liereb\  found 
that  this  rule,  as  hereinafter  set  forth 
will  tt-nd  to  effectuate  thf  de«  lart>d 
polu  \  ot  th^-  .-Xcf 

It  IS  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  if)  (iavs  after 
publication  in  the  Federal  Register  (5 
U.S.C.  .55.3)  because  the  jni)  (-i()()4 
fiscal  periiuf  began  on  luU  1.  1U^)^.  and 
ends  on  lune  30.  2004,  and  the 
marketing  order  requires  that  the  rat^'  of 
assessment  for  eac :h  fiscal  period  apply 
to  all  assessable  tart  cherries  handled 
during  such  fiscal  period.  FurtluT 
handlers  are  aware  of  this  a(  tmn  u  hich 
was  unanimouslv  recommended  h\  th^' 
Board  at  a  public  meeting  Also    i  ui 
day  comment  period  was  provided  m 
the  proposed  riilf 

List  of  Subjecis  in  7  CFR  Part  930 

Marketing  agreements.  Keporting  and 
recordkeeping  requirements.  Tart 
cht-rries. 

■  For  the  reasons  set  forth  m  th'' 
preamble,  7  CFR  part  "HO  is  .im'mded  as 
follows: 

PART  930— TART  CHERRIES  GROWN 
IN  THE  STATES  OF  MICHIGAN,  NEW 
YORK,  PENNSYLVANIA,  OREGON. 
UTAH,  WASHINGTON,  AND 
WISCONSIN 

■  1  The  authority  citation  for  7  CFR  part 
930  ( ontinues  to  read  as  follows: 

.Authority:  7  I'  S  C;  BOl-674. 

■  2.  Se{;tion  930.200  is  revised  to  read  as 

follows: 

§930.200    Handler  assessment  rate. 

On  and  after  lulv  1.  2003.  tli-' 
assessmt'iU  rate  imposed  on  haiuilers 
shall  he  .So  002  1  [I'T  p'  mud  (jf  cherries 
handled  for  t.trt  (hemes  '4rown  in  the 
production  area  and  utilized  in  the 
[)rodu(tMn  of  tart  (  herr\  produc:ts. 


lJ,it-'(i    S.'[iti'mti.T  29.  2003. 

.\.].  Yates. 

AdntmistnittT    ^iiru  iilturnl  Miirkfling 
Service. 

(PR  Doc.  0.3-25110  Filed  10-2-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  956 

[Docket  No.  FV03-956-1  FR] 

Sweet  Onions  Grown  in  the  Walla 
Walla  Valley  of  Souttieast  Washington 
and  Northeast  Oregon;  Fiscal  Period 
Change 

AGENCY:  .\gru  ultural  Marketing  Service, 

r.SDA 

ACTION:  Final  rule. 

SUMMARY:  This  rule  changes  the  fiscal 

period  under  the  Walla  Walla  sweet 
onion  m.irketmg   )rder  from  |une  1 
through  M.i\   U  to  lanuar\   1  through 
December  il    This  rule  was 
re(  iimmended  by  the  Walla  Walla  .Sweet 
( )iiioii  Marketing  Committee 
[(Committee),  the  agent  v  responsible  for 
local  administration  of  the  marketing 
order  regulating  the  handling  of  sweet 
onions  grown  in  the  Walla  Walla  V'allev 
of  Southeast  Washington  and  Northeast 
Oregon    The  |uiie  l  through  Mav  31 
(is(  ,il  period  h.is  been  in  pl.K  e  since  the 
marketing  order  s  hk  eption  in  1495. 
I  )u»'  \i  I  the  advaiK  e  pl.mning  needed  for 
III  iik>'t  [iroinotioii.  including  paid 
td\ertisin^;.  it  has  been  the  practice  of 
the  Coiiuiuttee  to  develop  its  budget  of 
expenditures  prior  to  the  start  uf  each 
fiscal  period,  but  delay  the  actual 
expenditure  nf  funds  until  after  fune  1 
This  m.ide  it  more  difficult  for  the 
( ionimittee  to  coordinate  the  timing  of 
marketing  promotiim  activities  with  the 
short  harvest  and  marketing  season  for 
Walla  Walla  sweet  onions   This  fiscal 
[)eriod  change  is  expected  to  help  the 
(juiiinittee  better  coordinate  its 
marketing  [iromotion  activities  with  the 
marketing  season — mid-|une  into 
September. 

EFFECTIVE  DATE:  This  final  rule  becomes 
effet  tue  laiiuarv  1.  2004 
FOR  FURTHER  INFORMATION  CONTACT: 
Barrv  M    Broadbent,  Northwest 
Marketing  Field  tJffice,  Marketing  Order 
Administration  Bran(  h.  Fruit  and 
\'"get,ible  Programs.  .KMS.  CSDA.  1220 
SW  Third  .\venue.  Suite  385,  Portland. 
Oregon  97204-2807:  Telephone:  (503) 
32r,-2724    Fax-  fS03)  :ti'(i-7440.  or  F- 
mail:  Burn'  Hrn(i(jt>rntilus(ia. gov.;  or 
George  Kelhart.  Technical  Advisor, 


Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW,  STOP  0237,  Washington, 
DC  20250-0237;  Telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938. 

Small  business  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW,  STOP  0237.  Washington. 
DC  20250-0237:  Telephone:  (202)  720- 
2491 ,  Fax:  (202)  720-8938,  or  E-mail: 
An.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  956.  both  as 
amended  [7  CFR  part  956).  regulating 
the  handling  of  Walla  Walla  sweet 
onions  grown  in  Southeast  Washington 
and  Northeast  Oregon,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  L'.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Dt'partment  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
(.onformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
lustice  Reform,  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

This  final  rule  changes  the  fiscal 
period  from  )une  1  through  May  31  to 
January  1  through  December  31.  This 
rule  also  makes  conforming  changes  to 
the  order's  administrative  rules  and 
regulations.  This  change  was 
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unanimously  recommended  by  the 
Committee  at  its  December  17,  2003, 
meeting. 

Section  956.40  of  the  order  provides 
authority  for  the  Committee  to  inciu 
expenses  that  are  reasonable  and 
necessary  to  operate  the  program. 
Section  956.42  provides  that  these 
expenses  be  paid  by  assessments  levied 
on  fresh  shipments  of  Walla  Walla 
sweet  onions.  Further,  §956.41  provides 
that  an  annual  budget  of  expenses  be 
prepared  by  the  Conunittee  based  on  the 
defined  fiscal  period.  Section  956.13  of 
the  order  defines  "fiscal  period"  and 
provides  the  authority  for  making  this 
fiscal  period  change. 

Walla  Walla  sweet  onions  are 
traditionally  harvested  from  about  mid- 
June  through  about  mid-August, 
although,  in  recent  years,  harvest  has 
been  extended  into  September  due  to  an 
increase  in  spring  planted  onions  and 
the  use  of  better  storage  facilities.  WaUa 
Walla  sweet  onions  have  a  short  shelf 
life  and  are  therefore  generally  marketed 
within  a  relatively  short  period  of  time 
following  harvest.  During  the 
promulgation  of  the  order  in  1995,  the 
proponent  industry  committee — the 
organization  responsible  for  drafting  the 
order  and  presenting  it  during  the 
promulgation  hearing — was  of  the 
opinion  that  the  new  order's  fiscal 
period  should  begin  shortly  before  the 
marketing  season  began.  Testimony 
during  the  hearing  supported  the 
position  that  the  start  of  the  fiscal 
period  should  be  close  to  the  beginning 
of  the  season.  This  was  so  a  minimum 
of  expenses  would  be  incurred  prior  to 
the  time  assessment  revenue  was 
received  by  the  Committee  following  the 
sweet  onion  harvest. 

Experience  gained  over  the  last  eight 
years  has  shown  the  Committee  that  the 
June  1  through  May  31  fiscal  period  is 
not  conducive  to  coordinating  the 
timing  of  its  marketing  promotion, 
including  paid  advertising  activities, 
with  the  short  harvest  and  marketing 
season  for  Walla  Walla  sweet  onions. 
The  crop  is  harvested  and  marketed 
during  a  foin-month  period — mid-Jime 
into  September. 

Due  to  the  advance  planning  needed 
for  market  promotion,  including  paid 
advertising,  it  has  been  the  practice  of 
the  Committee  to  develop  its  budget  of 
expenditures  prior  to  the  start  of  each 
fiscal  period,  but  delay  the  actual 
expenditine  of  funds  until  after  June  1. 
This  made  it  more  difficult  for  the 
Committee  to  coordinate  the  timing  of 
its  promotion  activities  with  the  short 
harvest  and  marketing  season.  The 
Committee  believes  that  better  timing  of 
marketing  promotion  activities  with  the 
harvest  and  marketing  of  Walla  Walla 


sweet  onions^will  improve  the 
distribution  and  consumption  of  sweet 
onions.  To  foster  better  timing,  the 
Committee  recommended  that  the  fiscal 
period  begin  January  1  and  end 
December  31  each  year. 

As  previously  stated,  the  Committee 
has  been  operating  with  a  fiscal  period 
of  June  1  through  May  31.  The 
Committee  formulated  a  budget  for  the 
twelve-month  period  beginning  June  1 , 
2003,  and  submitted  it  to  the  USDA  for 
approval.  The  budget  was  approved  on 
May  23,  2003.  The  Committee  began 
expending  funds  June  1  for  its  2003- 
2004  promotion  and  research  plans,  as 
well  as  for  administration  costs.  With 
the  effective  date  of  this  fiscal  period 
change  being  January  1 ,  2004,  the 
Committee  will  be  required  to  meet 
prior  to  that  date  to  reformulate  and 
resubmit  a  new  budget  for  USDA 
approval  for  a  new  fiscal  period 
beginning  January  1,  2004,  and  ending 
December  31,  2004. 

As  conforming  changes  to  the  fiscal 
period  change,  this  rule  also  updates 
language  in  §956.142,  Interest  charges, 
and  §  956.180,  Reports  by  removing  the 
words  "of  each  fiscal  period"  wherever 
they  appear. 

Final  Regulatory  Flexibility  Analysis 

Pursuemt  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  piu-suant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  26  handlers 
of  Walla  Walla  sweet  onions  subject  to 
regulation  under  the  order  and 
approximately  35  Walla  Walla  sweet 
onion  producers  in  the  regulated  area. 
Small  agricultural  service  firms  are 
defined  by  the  Small  Business 
Administration  (SBA)(13  CFR  121.201) 
as  those  having  annual  receipts  of  less 
than  $5,000,000,  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $750,000. 

The  Committee  estimates  that  in  2002, 
611,955  50-pound  units  of  Walla  Walla 
sweet  onions  were  marketed  at  an 
average  FOB  price  of  about  $9.00  per 
unit.  The  total  industry  value  at 


shipping  point  was  approximately 
$5,507,595.  Thus,  a  majority  of  handlers 
and  producers  of  Walla  Walla  sweel 
onions  may  be  classified  as  small 
entities. 

This  final  rule  changes  the  current 
fiscal  period  from  June  1      rough  May 
31  to  January  1  through  December  31. 
The  prior  fiscal  period  had  been  n 
place  since  the  marketing  order's 
inception  in  1995.  Due  to  uie  advance 
planning  needed  for  market  promotion, 
including  paid  advertising,  the 
Committee  has  previously  developed  its 
budget  of  expenditures  before  June  1 . 
but  delayed  actual  expenditures  until 
that  date.  This  made  it  more  difficult  for 
the  Committee  to  coordinate  the  timing 
of  marketing  promotion  activities  with 
the  short  harvest  and  marketing  season 
for  Walla  Walla  sweet  onions — mid-June 
into  September.  The  Committee  believes 
the  January  1  through  December  31 
fiscal  period  will  better  facilitate 
marketing  promotion  programs  and  will 
improve  the  distribution  and 
consumption  of  Walla  Walla  sweet 
onions. 

Section  956.13  of  the  order  defines 
"fiscal  period"  and  provides  the 
authority  for  making  this  change.  This 
final  rule  is  a  change  to  Committee 
operations  that  will  not  impose  any  new 
requirements  or  costs  on  Walla  Walla 
sweet  onion  handlers  or  producers.  It 
could,  on  the  other  hand,  simplify  the 
business  operations  within  the  Walla 
Walla  sweet  onion  industry  by  putting 
the  order's  fiscal  period  on  the  same 
basis  as  that  of  normal  business 
recordkeeping  practices. 

The  Committee  discussed  the 
alternative  of  taking  no  action  on  a  fiscal 
period  change,  but  unanimously 
concluded  that  this  change  will  improve 
program  administration. 

This  rule  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
Walla  Walla  sweet  onion  handlers.  As 
with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sectors.  In  addition,  USDA  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap  or  conflict  with 
this  rule. 

The  Committee's  meeting  was  widely 
publicized  throughout  the  Walla  Walla 
sweet  onion  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations.  Like  all  Committee 
meetings,  the  December  17,  2002. 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  their  views  on  this  issue. 
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A  proposed  rule  concerning  this 
action  was  published  in  the  FederaJ 
Register  nn  April  q,  200.3  (68  PR  17:J25) 
('opies  (if  the  rule  were  mailed  or  sent 
via  facsimile  to  all  Committee  members 
and  Walla  Walla  sweet  onion  handlers 
Finally,  the  rule  was  made  available 
through  the  Internet  hv  the  Office  r)f  the 
Federal  Register  and  I'SDA   A  bO-day 
comment  period  ending  June  '),  200  3. 
was  provided  to  allow  interested 
persons  t(j  respond  to  the  proposal.  One 
comment  was  received  but  was  not 
relevant  to  the  fiscal  period  change 

A  small  business  guide  (in  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orciers  mav 
be  viewecj  at:  http     vvivvv  amti.usilii  tjci 
fv/tno<ib  html  Any  questions  about  the 
compliance  guide  should  be  sent  tu  |av 
Cluerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section 

After  t:onsideratii in  ot  <ill  relevant 
matter  presented,  iiuludmg  th*' 
informati(.in  and  retommendatmn 
submitted  by  the  (Committee  and  i  ithcr 
available  information,  it  is  herel)\  fouiiii 
that  thi>  rule,  as  herf'inatter  >et  forth, 
will  tend  to  effectuatt'  the  de(  lared 
poli(;\  of  the  .■\(  t 

List  of  Subjects  in  7  CFR  Part  956 

Marketing  agreements.  Onions, 
Reporting  and  rer  orflkeeping 
requirements 

■  For  the  reasons  st>t  forth  in  the 
preamble,  :"  (  iK  part  ^fib  i>  amencied  as 
follows: 

PART  956— SWEET  ONIONS  GROWN 
IN  THE  WALLA  WALLA  VALLEY  OF 
SOUTHEAST  WASHINGTON  AND 
NORTHEAST  OREGON 

■  1 ,  Ttie  dUthorit\  <  it.it ion  tor  "  '  ^FK  [i.irt 
9.Th  ( iintinues  to  read  as  follows: 

.\uthoritv:  "  \    S  (     HOI    ^r4 

■  2  .\  new  ^  936  1  H  is  added  to  .subp.ut 
■'Rules  and  Regulations    to  read  as 
follows: 

§956.113     Fiscal  period. 

■  Pursuant  to  ^  4.')h  1.3,  ti-iral pmnd 
shall  mean  the  period  beginning  lanuary 
1  and  ending  December  31  of  each  year. 

§956.142    [Amended] 

■  3.  .Section  956  142  is  amended  by 
removing  the  words  of  ear:h  fiscal 
period"  in  the  se<:ond  sentence. 

§956.180    [Amended] 

■  4  .Section  956  180  is  amendeil  by 
rem(jving  the  words  "of  each  fiscal 
period"  in  the  intro(4uctorv  text. 


Dated:  Septcinber  J'),  J00.3. 
A).  Yates. 

Aiinuni-^tiat'ir.  Aiincullural  Mtirkt^ting 

Serv  j<  r 

;KK!)(j(    Oi-J.Tlll  hilfd  l()-2-4):i.  845  ami 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1220 

[No.  LS-03-03] 

Soytiean  Promotion  and  Research: 
Amend  the  Order  To  Adjust 
Representation  on  the  United  Soytiean 
Board 

AGENCY:  .\gri(  ultur.il  Marketing  .Service. 

I  SDA 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  adjusts  the 
number  ot  members  for  certain  .States  on 
the  I  iiited  Soybean  Board  (Board)  to 
retliM  t  (  hanges  in  production  levels  that 
h.t\f  M(  rurred  siiu  e  the  last  time  the 
Hoard  was  reapportioned  m  2000.  These 
adjustments  are  required  by  tlu;  .Soybean 
Promotion  aiici  Keseari.h  Older  (Order). 
The  results  of  the  ad|usliiieiils  are  an 
additional  member  for  Marvland  and 
Micfugan.  New  York  is  no  longer  part  of 
the  Kastern  Region  unit.  The  .State  has 
sufficient  sovbean  production  to  qualify 
as  a  separate  .St.ite  unit  with  one 
representative  on  the  Board   New  [ersev 
IS  merged  into  the  Kastern  Region  unit. 
The  .State  n'l  longer  has  sufficient 
soybean  production  to  be  a  separate 
State  unit.  .As  a  result  of  these  changes. 
the  total  Board  membership  increases 
trom  t)J  members  to  64  members  These 
(hanges  to  the  Biiard  are  effective  with 
the  Secretary  of  Agriculture  s  2004 
ippointments 

EFFECTIVE  DATE:  November  .\.  2003. 
FOR  FURTHER  INFORMATION:  Kenneth  R. 
Payne.  Chief;  Marketing  Programs 
Branch;  Livestock  and  .Seed  Program; 
.Agricultural  Mark(>ting  Service  (AM.S). 
I  SUA.  Room  26,t8-S.  STOP  0251;  1400 
Independence  Avenue.  SW  ; 
Washington.  DC  20250-0251;  telephone 
202/720-1 115 

SUPPLEMENTARY  INFORMATION: 
Executive  Orders  12866 

The  office  of  Management  and  Budget 
(ONli3)  has  waived  the  review  process 
required  by  Kxecutivc  Order  12866  for 
this  a(  tion 

Executive  Orders  12988 

This  final  rule  has  been  reviewed 
under  Fxecutive  Order  1298H.  Civil 


Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
would  not  preempt  any  State  or  local 
laws,  regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Soybean  Promotion,  Research, 
and  Consumer  Information  Act  (Act) 
provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  1971  of  the  Act.  a  person  subject  to  the 
Order  may  file  a  petition  with  the 
Secretary  stating  that  the  Order,  any 
provision  of  the  Order,  or  any  obligation 
imposed  in  connection  with  the  Order. 
is  not  in  accordance  with  law  and 
requesting  a  modification  of  the  Order 
or  an  exemption  from  the  Order.  The 
petitioner  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing,  the  Department  of  Agriculture 
(Department)  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  courts  of  the  United  States  in 
any  district  in  which  such  person  is  an 
inhabitant,  or  has  their  principal  place 
of  business,  has  jurisdiction  to  review 
USDA's  ruling  on  the  petition,  if  a 
c:omplaint  for  this  purpose  is  filed 
within  20  days  after  the  date  of  the  entry 
of  the  ruling. 

Regulatory  Flexibility  Act 

The  Administrator  of  AMS  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
(iefine(i  by  the  Regulatory  Flexibility 
.\ct  (5  U.S.C.  601  ef  seq.].  because  it 
me»ely  adjusts  representation  on  the 
Board  to  reflect  changes  in  production 
levels  that  have  occurred  since  the 
Board  was  reapportioned  in  2000.  As 
such,  these  changes  will  not  have  an 
impact  on  those  persons  subject  to  the 
program.  There  are  an  estimated 
600,813  soybean  producers  who  pay 
assessments  and  an  estimated  10.000 
first  purchasers  who  collect 
assessments,  most  of  whom  would  be 
considered  small  entities  under  the 
criteria  established  by  the  Small 
Business  Administration  (13  CFR 
121.201). 

Paperwork  Reduction  Act 

In  accordance  with  OMB  regulations 
(5  CFR  part  1320).  which  implements 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35),  the  information 
collection  requirements  and 
recordkeeping  requirements  contained 
in  the  Order  have  been  previously 
approved  by  OMB  under  OMB  control 
number  0581-0093. 
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Background  and  Changes 

The  Act  (7  U.S.C.  6301-6311) 
provides  for  the  establishment  of  a 
coordinated  program  of  promotion  and 
research  designed  to  strengthen  the 
soybean  industry's  position  in  the 
marketplace,  and  to  maintain  and 
expand  domestic  and  foreign  markets 
and  uses  for  soybeans  and  soybean 
products.  The  program  is  financed  by  an 
assessment  of  0.5  percent  of  the  net 
market  price  of  soybeans  sold  by 
producers.  Pursuant  to  the  Act,  an  Order 
was  made  effective  July  9, 1991.  The 
Order  established  a  Board  of  60 
members.  For  purposes  of  establishing 
the  Board,  the  United  States  was 
divided  into  31  geographic  units. 
Representation  on  the  Board  from  each 
unit  was  determined  by  the  level  of 
production  in  each  unit.  The  Secretary 
appointed  the  initial  Board  on  July  11, 
1991.  The  Board  is  composed  of 
domestic  soybean  producers. 

Section  1220.201(c)  of  the  Order 
provides  that  at  the  end  of  each  3-year 
period,  the  Board  shall  review  soybean 
production  levels  in  the  geographic 
units  throughout  the  United  States.  The 
Board  may  recommend  to  the  Secretary 
modification  in  the  levels  of  production 
necessary  for  Board  membership  for 
each  unit.  At  its  March  2003  meeting 
the  Board  decided  not  to  recommend 
any  changes  to  the  levels  of  production 
necessary  for  Board  membership  for 
each  unit. 

Section  1220.201(d)  of  the  Order 
provides  that  at  the  end  of  each  3-year 
period,  the  Secretary  must  review  the 
volume  of  production  of  each  unit  and 
adjust  the  boundaries  of  any  unit  and 
the  number  of  Board  members  from 
each  such  unit  as  necessary  to  conform 
with  the  criteria  set  forth  in 
§  1220.201(e):  (1)  To  the  extent 
practicable.  States  with  annual  average 
soybean  production  of  less  than 
3,000,000  bushels  shall  be  grouped  into 
geographically  contiguous  imits,  each  of 
which  has  a  combined  production  level 
equal  to  or  greater  than  3,000,000 
bushels,  and  each  such  group  shall  be 
entitled  to  at  least  one  member  on  the 
Board;  (2)  units  with  at  least  3,000,000 
bushels,  but  fewer  than  15,000,000 
bushels  shall  be  entitled  to  one  Board 
member;  (3)  units  with  15,000,000 
bushels  or  more  but  fewer  than 
70.000,000  bushels  shall  be  entitled  to 
two  Board  members;  (4)  units  with 
70,000,000  bushels  or  more  but  fewer 
than  200,000,000  bushels  shall  be 
entitled  to  three  Board  members;  and  (5) 
units  with  200,000,000  bushels  or  more 
shall  be  entitled  to  four  Board  members. 

A  proposed  rule  was  published  in  the 
Federal  Register  (68  FR  35825)  on  June 


17,  2003,  with  a  60-day  comment 
period.  The  Department  received  one 
comment  from  an  individual  who,  while 
opposed  to  the  proposal,  did  not 
address  the  proposed  changes  to  the 
representation  on  the  Board. 

Based  on  the  requirements  of  the  Act 
emd  Order,  AMS  is  adjusting 
representation  on  the  Board  as 
proposed.  Maryland  and  Michigan  will 
each  gain  an  additional  member.  New 
York  will  no  longer  be  part  of  the 
Eastern  Region  unit  because  the  State 
has  sufficient  soybean  production  to 
qualify  as  a  separate  State  unit  with  one 
representative  on  the  Board.  New  Jersey 
will  lose  its  only  member  because  the 
State  no  longer  has  sufficient  soybean 
production  to  be  a  separate  State  unit. 
New  Jersey  is  merged  into  the  Eastern 
Region  unit,  and  will  be  represented  on 
the  Board  by  the  Eastern  Region's 
representative.  There  are  no  adjustments 
to  the  other  States  or  regions. 

This  final  rule  will  increase  Board 
membership  from  62  members  to  64 
members  effective  with  the  2004 
nominations  and  appointments.  The 
number  of  geographical  units  will 
remain  at  30. 

List  of  Subjects  in  7  CFR  Part  1220 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research.  Marketing  agreements, 
Soybeans  and  soybean  products, 
Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  forth  in  the 
preamble.  Title  7,  part  1220  is  amended 
as  follows: 

PART  1220— SOYBEAN  PROMOTION, 
RESEARCH,  AND  CONSUMER 
INFORMATION 

■  1.  The  authority  citation  for  7  CFR  part 
1220  continues  to  read  as  follows: 

Authority:  7  U.S.C.  6301-6311. 

■  2.  In  §  1220.201,  the  table  in  paragraph 
(a)  is  revised  to  read  as  follows: 

§  1 220.201     Membership  of  board. 

(a)  *   *   * 


Unit 


No.  of 
memtjers 


Unit 


No.  of 
memt)ers 


Illinois 

4 

Iowa         

4 

Minnesota  

Indiana  

4 
4 

Missouri  

3 

Ofiio        

3 

Arkansas 

3 

Nebraska  

South  Dakota 

3 
3 

Kansas  

3 

Mictilgan  

3 

Mississippi  

Louisiana  

2 
2 

Tennessee  

North  Carolina  

Kentucky  

North  Dakota  

Wisconsin  

Maryland  

Virginia  ,... 

Georgia  

South  Carolina 

Alabama 7 

Delaware 

Texas  

Pennsylvania 

Oklahoma  

New  York 

Eastern  Region  (fstew  Jersey, 
Massachusetts.  Connecticut. 
Florida,  Rhode  Island,  Vermont, 
New  Hampshire.  Maine,  West 
Virginia,  District  of  Columt)ia, 
and  Puerto  Rico)  

Western  Region  (Montana,  Wyo- 
ming, Colorado.  New  Mexico, 
Idaho.  Utah,  Anzona.  Wash- 
ington. Oregon.  Nevada,  Cali- 
fomia.  Hawaii,  and  Alaska)    


2 
2 
2 
2 
2 
2 


Dated:  September  29,  2003 

A.J.  Yates.      . — 

Administrator.  Agricultural  Marketing 
Service. 
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BILUNG  CODE  3410-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  30,  40,  and  70 

RIN3150-AG85 

Financial  Assurance  for  Materials 
Licensees 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  for  financial  assurance  for 
certain  materials  licensees,  including  all 
waste  brokers,  to  bring  the  amount  of 
financial  assurance  required  more  in 
line  with  current  decommissioning 
costs.  The  objective  of  this  action  is  to 
ensure  that  licensees  maintain  adequate 
financial  assurance  so  that  timely 
decommissioning  can  be  carried  out 
following  shutdown  of  a  licensed 
facility. 

EFFECTIVE  DATE:  December  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  Morris,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
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DC  20555-0001,  telephont-  ClOl)  415- 
0191.  e-mail  lemJ^nrc  gov 
SUPPLEMENTARY  INFORMATION: 

Introduction 

When  NRC  published  the  "General 
Requirements  for  Decommissioning 
Nuclear  Facilities"  final  rule  the 
Commission  noted  that  inadequate  or 
untimely  consideration  of 
decommissioning,  specifically  in  the 
areas  of  planning  and  financial 
assurance,  could  result  in  significant 
adverse  health,  safetv  and 
environmental  impacts  (5  !  FK  24018. 
lune  27,  1988).  .Additionally,  thev  stated 
an  intention  that  the  regulations  make 
clear  that  the  licensee  is  responsible  for 
the  funding  and  completion  of 
decommissioning  in  a  manner  which 
protects  public  health  and  safetv 

Availabilitv  of  adequate 
decommissioning  funding  is  necessary 
for  assuring  that  timelv 
decontamination  of  facilities  takes  place 
following  cessation  of  licensed 
operations.  If  a  nuclear  materials  facility 
remains  in  a  nonoperating  status 
\vithf)ut  being  decommissioned,  public 
health  and  -.afety  could  be  compromised 
bv  leakage  and  ( ontainination  and/or 
loss  of  control  of  nuclear  materials. 
Also,  when  decommissioning  is  delayed 
for  long  perio(f^  followim;  ces^ation  of 
operations,  therf  i->  a  risk  that  satf"t\ 
practices  may  become  lax  as  key 
personnel  relocate  and  management 
interest  wanes.  The  Commission  stated 
in  the   ■Timeliness  in  Decommissioning 
of  .Material>  Facilities"  final  rule  that 
the  rule  was  intended  to  reduce  the 
potential  risk  to  puhlu  health  and  the 
environment  from  radioactive  material 
remaining  for  long  periods  of  time  at 
such  facilities  after  licensed  activities 
have  ceased  (59  FR  36026,  July  15. 
1 994 1 

Background 

(In  October  7,  2002,  the  NRC 
published  a  proposed  rule  (67  FR 
62403)  that  would  amend  the 
ret^uirements  for  financial  assurance  for 
certain  materials  licensees.  The 
proposed  rule  was  developed  in 
response  to  a  need  to  update  tinancial 
assurance  requirements  to  ensure  that 
licensees  maintain  adequate  financial 
assurance  coverage  The  NR(; 
regulations  requiring  finani  ia! 
assurance  for  decommissioning  are 
designed  to  ensure  that  adequate 
funding  will  be  available  for  timelv 
decommissioning  by  licensees  following 
shutdown  of  normal  operations  The 
financial  assurance  regulations  are  part 
of  the  overall  NRC  strategy  to  maintain 
safety  and  protection  of  the  public  and 
the  environment  during  and  after 


decommissioning  and  decontamination 

of  nuclear  facilities. 

Financial  assuranc:e  is  i;omposed  of 
several  parts:  (11  Appropriate 
identification  of  licensees  for  which 
financial  assurance  should  be  required; 
(2)  the  amount  of  financial  assurance 
required  for  each  licensee  must  be 
adequate  to  fund  current 
decommissioning  (.osts;  and  (3) 
appropriate  financial  assurance 
mechanisms  (surety  bonds,  escrow 
accounts,  parent  or  self-guarantee,  etc.) 
must  be  recjuired 

The  NRt;  is  amending  its  financial 
assurance  recjuiri-ments  for  certain 
materials  licen.sees  to  bring  required 
financial  assurance  amounts  more  in 
line  with  .ictual  current 
decommissioning  costs.  The  objective  of 
this  rulemaking  is  to  maintain  adequate 
financial  assurance  by  addressing  gaps 
in  the  (  urrent  regulatory  framework 
regarding  ( 1]  and  (2)  above 

Under  current  decommissioning 
regulations,  materials  licensees  that  use 
substantial  (juantities  of  nuclear 
materials  must  provide  financial 
assurant  e  for  dec:ommissioning  (most 
materials  licensees  do  not  need  to 
prii\  id>'  finani  ial  assurani  e  btc  ause 
thf'ir  |)iisM'ssi(in  limits  are  below  the 
threshold  for  requiring  financial 
assur<init')   NR("  has  approximately 
4900  materials  Ik  ensees,  of  which 
approximately  10  peiient  re(|uire 
financial  assurance.  Fhe  financial 
assurance  requirements  were 
established  in  19H8  .is  p.irt  of  the 
decommissioning  rulemaking  (.5.t  FR 
24018;  June  27,  1988).  The  amount  of 
financial  assurani  e  that  must  be 
provided  can  be  based  on,  either:  ( 1 )  A 
facility-specific  decommissioning  cost 
estimate  provided  by  the  licensee  in  a 
decommissioning  funding  plan,'  c)r  (2) 
one  of  several  dollar  amounts  prescribed 
by  regulation  (certification  amounts). 
that  are  based  on  possession  limits. 
Revision  to  some  of  the  financ:ial 
assurance  requirements  for  materials 
lie  ensi-es  are  needed  because  there  have 
been  i  hanges  in  decummissioning  costs 
since  that  rultmiaking  was  issued.  Also. 
experience  has  revealed  that  for  i:ertain 
types  of  licensees,  sui  h  as  waste 
brokers.-  special  circumstances  exist 
that  require  different  financial  assurance 
consideratii  ms 

The  financ  lal  asMiraiuc  regulations 
no  longer  provide  adecpi.ite  coverage  of 
decommissioning  costs  for  certain  types 
of  materials  licensees   m<iinl\  due  to 


'  Fur  some  types  of  liren.sees  usinR  very  largi' 
amounts  of  radioactive  material,  a  facility-spe<;iri( 
cost  estimate  must  be  used. 

'  Waste  brokers  are  waste  pnjcessors  and  waste 
collectors  as  dePined  in  10  CFR  part  20.  appendix 


large  increases  in  decommissioning 
costs  since  the  financial  assurance 
regulations  were  put  in  place.  Allowing 
these  financial  assurance  coverage 
shortfalls  to  remain  could  increase  the 
likelihood  of  inadequate  funding  for 
timelv  decommissioning. 

To  address  these  financial  assurance 
coverage  issues  NRC  considered  two 
alternatives  which  were:  (1)  No  action; 
and  (2)  carrying  out  this  rulemaking. 
NRC  performed  a  regulatory  analysis 
studying  the  costs  and  benefits  of  the 
two  alternatives  and  reached  the 
following  conclusions. 

/ 1 1  No  Action 

Under  this  alternative,  no  rulemaking 
would  be  done.  The  amount  of  financial 
assurance  required  would  not  be 
adequate  to  fully  fund  decommissioning 
activities  for  a  large  number  of 
licensees.  This  shortfall  in  financial 
assurance  would  increase  the  likelihood 
that  decommissioning  of  .some  facilities 
would  not  be  carried  out  in  a  timely 
manner.  This  could  result  in  adverse 
impacts  on  public  health  and  safety,  and 
also  could  have  adverse  environmental 
effects.  It  would  also  increa.se  the 
likelihood  that  .State  or  local 
governments  and/or  the  general  public 
would  have  to  bear  the  costs  of 
dec:ommissioning. 

No  c:osts  to  lic:ensees  or  NRC  would  be 
involved  for  this  alternative.  Licensees 
would  not  be  subject  to  any  cost 
increa.ses.  and  NR(^  would  not  incur 
costs  associated  with  developing  and 
implementing  the  rulemaking, 

(21  Rulemaking  to  Revise  the  Financial 
Assurance  Requirements  for  Materials 
Licensees 

Under  this  alternative,  certification 
amounts  would  be  raised  by  50  percent, 
providing  approximately  $80  million  in 
additional  financial  assurance.'  Large 
irradiator  and  waste  broker  licensees 
would  have  to  base  financial  assurance 
on  a  site-specific  decommissioning  cost 
estimate.  AH  waste  brokers  would  have 
to  provide  financial  assurance  to  cover 
the  amount  of  the  cost  estimate.  The 
decommissioning  cost  estimates  would 
have  to  be  updated  at  least  every  3 
years.  A  rulemaking  to  revise  the 
financial  assurance  requirements  for 
materials  licensees  would  increase  the 
assurance  of  adequate  funding  for 
decommissioning  activities.  This 
increased  assurance  would  make  timely 
decommissioning  more  likely, 
contributing  to  maintaining  public 
health  and  safety  and  protection  of  the 
environment.  This  action  would  also 


'Estimate  ba.seil  un  i  iirreiil  iuiml)ers  of  liceii.spps 
using  each  certification  amount. 
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decrease  the  likelihood  that  State  and 
local  governments  and/or  the  general 
public  would  have  to  bear  the  costs  of 
deconunissioning,  should  a  licensee  be 
unable  to  do  so. 

The  benefit  of  the  rulemaking  is 
enhanced  assurance  of  adequate  funding 
for  timely  decommissioning.  As  stated 
above,  there  are  gaps  in  the  ciurent 
financial  assurance  regulations 
permitting  some  licensees  to  provide 
financial  assurance  that  does  not  cover 
the  full  cost  of  decommissioning, 
mainly  due  to  large  increases  in 
deconunissioning  costs  since  the 
financial  assurance  regulations  were  put 
in  place.  Allowing  these  gaps  to  remain 
could  increase  the  likelihood  of 
inadequate  funding  for  timely 
decommissioning. 

The  effect  of  inadequate/untimely 
funding  of  decommissioning  may  have 
adverse  impacts  on  public  health  and 
safety.  If  a  site  is  not  decommissioned 
due  to  insufficient  funds  there  is  an 
increased  likelihood  of  contamination 
and/or  exposure  of  members  of  the 
public.  The  changes  to  the  regulations 
are  concentrated  in  areas  where  the 
likelihood  of  inadequate  funding 
relative  to  decommissioning  costs 
appears  to  be  relatively  high.  First,  the 
financial  assurance  requirements  are 
imposed  only  on  those  licensees  having 
the  highest  possession  limits,  and  thus 
the  potential  for  highest  doses.  Only 
about  10  percent  of  materials  licensees 
must  provide  financial  assurance. 
Second,  the  changes  in  this  plan  address 
situations  where  risk  of  inadequate 
funding  of  decommissioning  obligations 
is  greatest — where  required  amoimts  of 
financial  assurance  appear  to  be 
substantially  less  than  deconunissioning 
costs. 

Failure  to  provide  adequate  financial 
assurance  for  decommissioning  also  has 
equity  considerations.  The  potential 
public  costs  involved  in  cleanup  of 
contaminated  facilities  where  financial 
assurance  is  inadequate  must  be 
considered.  Equity  considerations  call 
for  adequate  financial  assurance  so  that 
a  licensee's  deconunissioning  costs  are 
borne  by  the  licensee. 

The  changes  to  the  regulations  are 
focused  on  areas  where  the  likelihood  of 
inadequate  funding  relative  to 
decommissioning  costs  is  high.  The 
changes  address  sit\.     ions  where 
currently  required  amounts  of  financial 
assurance  appear  to  be  substantially  less 
than  decommissioning  costs.  The 
changes  would  provide  approximately 
S80  million  in  additional  financial 
assurance. ■• 


These  amendments  were  developed 
prior  to  recent  heightened  concerns 
about  security  of  nuclear  material. 
Because  the  objective  of  the 
amendments  is  to  ensure  that  adequate 
funds  are  available  to  provide  for  die 
timely  decommissioning  of  nuclear 
facilities  with  appropriate  disposal  of 
radioactive  materials,  these 
amendments  should  also  enhance 
security  of  nuclear  materials. 

Changes  are  being  made  in  four  areas: 

(1)  Large  sealed  source  licensees,  i.e., 
large  irradiators,  would  not  be  permitted 
to  use  the  certification  amounts,  and 
would  have  to  base  their  financial 
assiuance  on  a  site-specific 
decommissioning  cost  estimate; 

(2)  All  waste  broker  licensees  (waste 
processors  and  waste  collectors)  would 
have  to  provide  financial  assurance, 
would  not  be  permitted  to  uise  the 
certification  amounts,  and  would  have 
to  base  their  financial  assurance  on  a 
site-specific  decommissioning  cost 
estimate; 

(3)  The  certification  amounts  for 
licensees  would  be  increased  by  50 
percent;  and 

(4)  Decommissioning  cost  estimates 
would  have  to  be  updated  at  least  every 
3  years. 

Analysis  of  Public  Comments 

Eight  comment  letters  were  received. 
Three  were  from  industry  organizations, 
four  from  corporations,  and  one  from  an 
individual  health  physics  professional. 
The  comments  and  staff  responses  are 
summarized  below: 

A.  Comments  Regarding  Requirements 
for  Large  Sealed  Source  Licensees 

NRC's  previous  requirements  allowed 
all  sealed  source  licensees  to  use  a 
certification  amount  as  a  basis  for 
financial  assurance.  The  proposed 
revisions  modified  this  requirement  by 
requiring  sealed  source  licensees  above 
a  specified  threshold  (i.e.,  possession 
limits  in  excess  of  10'^  times  the 
applicable  quantities  of  appendix  B  to 
part  30)  to  prepare  and  submit  site- 
specific  decommissioning  cost  estimates 
in  place  of  certifications  of  financial 
assiurance.  The  comments  raised  three 
issues  related  to  this  proposed  change. 

1.  Residual  Market  Value  of  Sealed 
Sources 

Comment:  Several  commenters  argued 
that  NRC's  proposed  rule  is  based  on  an 
overestimate  of  large  irradiator 
decommissioning  costs  because  NRC 
fails  to  take  into  account  the  residual 


'  Thi'  fstinialp  is  based  on  numbers  of  licensees 
using  (Mch  (if  the  3  curtiiication  amounts,  and  the 


diffeiciili.ii  btMrtKen  Ibt:  iKxi.Mxi  i  t'rtiin.riiKiii 
aiiKJunts  and  Inrmrr  rerlification  amounts  for  wai  h 
of  the  ;!  groups. 


market  value  of  sealed  sources.  The 
residual  market  value  of  the  sources  is 
substantial,  and  should  be  considered  as 
an  offset  to  decommissioning  costs.  The 
NRC  is  unjustified  in  ending  the  use  of 
certification  amounts  by  large 
irradiators  because  actual 
decommissioning  costs  for  large 
irradiators,  considering  the  residual 
value  of  som-ces,  would  still  be  less  than 
the  proposed  certification  amount  for 
sealed  soiurce  licensees  of  $113K.  With 
the  cost  of  removal  and  transport  being 
recovered  from  the  resale  or 
redistribution  value  of  the  sources,  there 
is  little  difference  in  decommissioning 
costs  of  large  versus  small  irradiators, 
and  the  $11 3K  figure  should  be 
adequate. 

One  commenter  asserted  that  the 
cobalt-60  used  in  large  irradiators  sells 
for  about  $1  per  curie  or  more;  therefore, 
a  facility  with  2  million  curies  should 
be  able  to  sell  its  inventory  for  some 
significant  fraction  of  its  $2  million 
market  value.  Decommissioning  such  a 
facility  would  likely  result  in  little  or  no 
out  of  pocket  cost  (such  as  the  supplier 
handling  charge  assumed  by  NRC  in 
NUREG/CR-6280)  and  perhaps  a 
positive  cash  fiow.  The  commenter  then 
provided  two  examples  where  the 
commenter  decommissioned  licensee 
facilities  in  part  to  obtain  title  to  cobalt- 
60  worth  between  $0.25-$l  per  curie  or 
more.  As  a  result  of  this  residual  value, 
NRC's  proposal  to  require  large 
irradiators  to  prepare  a  site-specific 
decommissioning  cost  estimate  actually 
would  result  in  reduced  amounts  of 
financial  assurance  (due  to 
consideration  of  the  value  of  the 
sources),  while  placing  an  unnecessarj' 
burden  on  licensees. 

Another  commenter  extended  a 
similar  argument  to  items  in  finished 
goods  inventory,  other  saleable  goods  in 
inventory,  and  active  or  contaminated 
equipment  that  could  be  used 
elsewhere.  This  commenter  stated  that  it 
is  unfair  and  beyond  the  boundaries  of 
good  business  practices  to  consider 
assets  as  liabilities  just  because  they  are 
radioactive,  and  NRC  has  not 
established  within  its  regulations  the 
difference  between  radioactive  materials 
with  residual  value  and  radioactive 
materials  as  waste. 

Response:  The  NRC  agrees  that  the 
proposed  rule  does  not  take  into 
account  the  residual  market  value  of 
sealed  sources.  This  approach  is  both 
appropriate  and  ronsistent  with  existing 
NRC  policy.  For  example,  current 
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guidance  in  Nl)RKCi-1727  states  the 
following:  ' 

The  cost  estimate  should  clearly  state  thai 
It  does  not  take  (red  it  for  anv  salvage  value 
thtil  inighl  t)f  realized  from  the  sale  of 
piitentiril  assets  [e.g..  rw.overed  materials  or 
iV(  iiiitaiiiirMtfii  equipment)  during  or  after 
liei  Dniniissioiiiiig.  If  estimated  credits  are 
taken  t.T  salvage  value  hut  are  not  fully 
realized  at  the  time  of  dei:ominissioning.  the 
cost  estimate  (as  well  as  the  financial 
assurance)  may  be  significantly  low. 

Thp  NRC  believes  that  it  unuid  be 
inappropriate  to  incorporate  sah  a^e 
value  into  certification  anuiunts  when 
the  ac:tual  residual  wilue  ran  var\ 
substantiallv  depending  on  the  nmnher 
and  type  of  sources  at  a  given  t.n  ilitv 
as  well  as  on  the  curies  present  at  the 
time  of  decommissioning  (whii  h 
generally  is  not  knuwii  when  a 
licensee's  (  ertifi(  atmn  of  financial 
assurance  is  put  in  place).  Any  residual 
value  alsii  wfiuld  ht'  subject  to 
variabilitv  arising  trmn  (hanging  market 
conditions  Therefore,  it  would  be 
inappropriate  to  consider  these 
characteristics  when  establishing 
generu  (  ertitication  le\els 

Furthermore  NKC.  i>  t  i<iu  eriied  that  it 
ma\  be  impossible  at  the  time  of 
de(  ornmissiiining  to  realize  [i.e..  as 
(.ash)  an\  inherent  value  contained  in 
sealed  sources,  even  if  the  sources  have 
substantial  value  to  the  licensees  that 
possess  them   Irradiator  licensees 
convert  this  inherent  value  into  rash 
through  the  I  nurse  of  their  business 
operations.  However  these  business 
operations  cease  at  the  tune  nf 
decommissioning  .-Kssuming  th.il 
licensees  decommission  their  fac  ilities 
at  the  most  economu  al  point  m  time, 
then  their  sourc  es  will  probablv  have 
decaved  |ust  to  the  point  where  thev  c  an 
no  kmger  be  used  (.ost-effet  tiveh  .  In 
this  case  at  least,  the  sources  are 
unlikelv  to  have  value  to  anvone  unless 
thev  can  be  re-pri)(  essed 

Another  signifif  ant  loncerii  tn  \K(    is 
the  possibilitv  that  some  sources  may 
have  no  residual  value  at  all  and  may 
need  to  he  disposed  of  as  low  level 
waste  (I.LVV).  If  sources  must  be 
disposed  as  LIAV.  then 
decommissioning  (  osts  would  be 
(  onsiderablv  higher   For  e.xample. 
MREG/CH-hJHO  f  imcludes  that 
decommissioning  (.osts  for  a  clean 
reference  large  irradiator  f,ii  ilitv  mav 
range  (in  14M.)  dollarsi  troin  SJHMOOn   if 
the  sourt  es  are  returned  to  the  siijiplier. 
up  to  S^  0  million  if  It  is  ne(  essarv  to 
dispose  of  the  sources  as  LLW." 


•  NI  REG-l  727.    NMSS  Decommissioning 
Standard  Review  Plan."  Appendix  F.  Septemtier 
2000.  p   F25 

" NUREG/t:R-*280.    Technology.  Safety,  and 
Costs  of  Decommissioning  a  Reference  Large 


If  the  potential  salvage  value  of  a 
sourc  t!  were  to  be  used  to  offset  the 
estimated  cost  of  decommissioning,  the 
effect  would  be  to  reduce  the  amount  of 
funds  guaranteed  by  financial 
instruments  that  possess  a  verv  high 
levt'I  of  assurance.  su(  h  as  a  prepaid 
es(  row  fund  or  an  irrevociable  letter  of 
credit.  However,  the  listimated  salvage 
value  of  a  source  (ioes  not  gu;u'antee  that 
funds  will  be  available  when  needed. 
Even  where  a  potential  buver  provides 
a  contractual  promise  to  buy  the  source 
for  a  specified  sum.  the  contract 
prov  i(lt>s  a  lower  level  ot  assurance  than 
•he  protet  tion  provided  bv  the  fiduciarv 
obligations  reijuired  of  linaiu  ial 
institutions  that  act  as  trustees  or 
guarantors  of  funds.  .X  ( untrat.tu.i! 
arrangement  tietween  the  licensee  and  a 
buyer  does  not  im  hah;  the  .NRC.  as  a 
beneficiarv  with  the  right  to  demand 
that  funds  he  plai cd  into  a  standln  trust 
u  hii  h  leslru  ts  use  of  the  hinds  tor 
^i>'t  oniiiiissiiuiing  onlv   In  contrast,  a 

letter  of  I  redlt     tol  •■\aiuple.  does 

establish  the  \K(    ,is  a  benefii  larv  and 
gives  the  ,\Kt:  lli.it  right   Thereiore. 
permitting  a  licensw  to  rediu.e  its 
de(  ominissiiiniiig  i ust  estimate  bv  the 
pott'iiti.tl  salv  age  value  ol  a  soun  e 
would  decrease  thi^  level  of  financial 
assurance  as  r (impared  to  the  finan(  ia! 
instruments  rtHjuired  b\  (  urrtMit 
regulations 

For  all  these  reasons.  NRl '.  (. oik  hides 
that  its  current  apjiro.H  h  not  to  permit 
(  redit  for  residual  salvage  valii*'  in 
setting  (.ertdication  amounts  is 
reasonable 

2.  E.xemption  Threshold  Too  Low 

Ciomment   C  )iie  i  ommenter  noted  that, 
unch'r  the  proposed  rule,  se.iled  sour(  e 
licensees  are  exempt  from  financial 
assurance  requirements  if  the  licensed 
material  is  less  than  or  equal  to  10'" 
times  the  applicable  (juantitit^s  of 
appendix  B  to  part  .to,  which  bfu:omes 
10,000  Ci  for  i  obalt  i  10'"  times  1.0  (iCi). 

Th iimenter  asserted  that  this  causes 

piofilcius  tor  owners  ot  c  obalt 
teletherapv  units,  wherein  .i  new  sourc'e 
tvpi(  all\  de(  avs  to  below  10.000  Ci  in 
the  first  J  veiUs  of  use   The 
comfilu  iitioii    i(  (  iirding  to  the 
comnienter.  is  th.it  financial  assurance 
is  initiallv  required  but  then  becomes 
unnecessarv  for  the  remainder  of  the 
source's  life  The  (  (imiiienter  requested 
that  the  exeiiit>ted  imounl  be  raised  to 
5xl0'f'  times  the  a[)[ili(  able  Appendix  B 
quantity  as  no  teletbera[i\  source 
exceeds  15,000  (a 

Response:  The  certifi(  ation  levels  and 
calculations  described  in  the  regulations 


Irradiator  and  Reference  Sealed  Sources,"  Paciru. 
N(]rthwest  Laboratory,  January  1996. 


are  based  on  licensed  possession  limits, 
rather  than  actual  possession.  If  a 
licensee  for  a  cobalt  teletherapy  unit  is 
allowed  to  possess  cobalt  in  excess  of 
10,000  Ci  under  its  license,  then 
financial  assurance  is  required  even  if 
the  activity  of  the  source  decays  to 
lower  than  that  level.  In  fact,  financial 
assurance  must  be  maintained  until 
NRC  terminates  the  license,  even  if  the 
licensee  no  longer  possesses  any 
radioactive  material  (unless  the  license 
is  modified  to  reflect  different 
possession  limits).  This  approach 
ensures  that  licensees  maintain 
adequate  financial  assurance  for 
activities  that  are  authorized  under  the 
license.  Also,  requiring  a  constant 
amount  of  financial  assurance  avoids 
th(!  complication  of  constantly  adjusting 
financ:ial  assurance  levels  to  account  for 
decav.  c:hanging  inventories,  etc. 

The  commenter  may  be  correct  that  an 
increase  in  the  exempticm  threshold 
would  benefit  teletherapy  unit 
licensees.  However,  it  also  would 
eliminate  the  added  protections 
achieved  bv  the  financial  assurance 
requirements  (even  in  cases  where 
d(>commissioning  occurred  before  any 
significant  decay  of  the  radioactive 
sourct!s). 

A    "Arbitrarv"  I'pper  Certification  Limit 

Comment:  One  commenter  stated  that 
de(  ommissioning  costs  are  driven  more 
bv  the  size  and  complexity  of  the 
fa(  ilitv  than  the  size  or  activity  of  the 
source  used.  e.g..  a  newer  facility  with 
twice  as  large  a  source  as  an  older 
facilitv  may  require  half  the  cost  to 
decommissicm  due  to  new  design 
features.  Therefore,  the  upper  limit  (of 
10  '-  times  the  applicable  quantities  of 
appendix  B  to  part  30)  for  sealed  source 
certifications  is  arbitrary  and  should  be 
removed. 

Response:  NRC^  agrees  that  both  the 
size  and  complexify  of  a  facility  are 
important  decommissioning  cost 
drivers.  Although  newer  facilities  may 
be  more  likely  to  incorporate  design 
features  that  will  tend  to  reduce 
decommissioning  costs,  this  correlation 
is  untested  and  may  only  be  true  in 
general  terms.  There  is  no  assurance 
that  a  new  facility  will  cost  less  to 
decommission  than  an  older  facility  or, 
converselv.  that  older  facilities  (which 
mav  have  been  remodeled)  cost  more  to 
decommission.  Moreover,  research 
indicates  that  the  characteristics  of  the 
sealed  sources  constitute  an  important 
and  potentiallv  critical  cost  driver. 
Therefore,  the  proposed  activity-basecf 
upper  limit  is  not  arbitrary,  but  rather 
provides  a  reasonably  effective  and 
simple  method  for  distinguishing  those 
licensees  for  whom  preparation  of  a 
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facility-specific  cost  estimate  (including 
a  discussion  of  the  fate  of  the  sealed 
sources)  is  wairemted.  NRC  believes  that 
an  upper  limit  based  on  activity  is 
considerably  easier  to  implement  than 
one  that  would  account  for  additional  or 
alternative  factors. 

B.  Comments  on  Waste  Broker 
Definition 

Commenters  raised  three  issues 
regarding  NRC's  proposed  definition  of 
"waste  broker."  The  proposed  definition 
stated  that  waste  broker  means  any 
licensee  that  collects  or  accepts 
radioactive  material  from  other  entities 
for  the  purpose  of  processing, 
compacting,  repackaging,  or  otherwise 
preparing  it  for  disposal,  or  storage. 

1 .  Applicability  to  Storage  and 
Radioactive  Materials 

Comment:  Two  commenters  stated 
that  the  proposed  definition  of  waste 
broker  should  be  reconsidered, 
particularly  its  applicability  to  storage 
activities  and  to  radioactive  material  (as 
opposed  to  radioactive  waste). 
Otherwise,  these  commenters  stated, 
NRC's  waste  broker  requirements  will 
inadvertently  subject  some  licensees 
that  are  not  waste  brokers  to  NRC's 
waste  broker  requirements,  including 
the  following: 

•  Manufacturers  (who  receive 
radioactive  material  from  a  supplier  for 
storage  and  future  use); 

•  Distributors  (who  receive 
radioactive  material  from  a  supplier  for 
storage  and  distribution); 

•  Service  companies  (who  are 
authorized  to  receive  sources  from  a 
supplier  to  be  used  for  source 
exchanges); 

•  Contractors  (who  receive 
radioactive  material  in  generally- 
licensed  devices  as  part  of  a  turnkey  job, 
then  place  them  in  storage  until  they  are 
turned  over  to  the  user);  and 

•  Carriers  (who,  as  general  licensees, 
store  radioactive  material  or  waste  prior 
to  delivery,  or  who  deliver  material  or 
waste  prior  to  storage  by  the  recipient). 

Response:  The  NRC  agrees  that  the 
proposed  definition  is  problematic  as 
suggested  by  these  commenters.  The 
final  rule  does  not  establish  a  definition 
of  waste  broker,  but  instead  uses  the 
existing  definitions  of  waste  processor 
and  waste  collector  in  10  CFR  part  20, 
appendix  G.  §  30.35  (c)(5)  now  requires 
waste  collectors  and  waste  processors  to 
have  financial  assurance  and  base  the 
amount  of  financial  assiu'ance  on  a  site- 
specific  decommissioning  cost  estimate. 

2.  Collectors  vs.  Processors 

Comment:  One  commenter  stated  that 
the  proposed  rule's  definition  of  waste 


broker  appropriately  covers  waste 
processors  and  should,  but  does  not, 
include  waste  collectors.  There  are 
certain  licensees  that  have  as  their 
principal  purpose  to  collect  and 
consolidate  packaged  radioactive  waste 
from  others  eind  transfer  it  to  waste 
processors  or  disposal  facilities. 
Facilities  for  interim  storage  of  waste 
should  have  adequate  financial 
assurance  to  cover  decommissioning 
whether  the  licensee  is  a  collector  or 
processor. 

Response:  NRC  agrees  that  the  waste 
"collectors"  described  in  the  comment 
should  be  subject  to  the  waste  broker 
requirements.  A  change  has  been  made 
to  Section  30.35  (c)(5)  to  place 
requirements  on  waste  collectors  and 
waste  processors  as  defined  in  10  CFR 
part  20,  appendix  G. 

3.  Need  to  Define  Radioactive  "Waste" 

Comment:  One  commenter  stated  that 
the  proposed  term  "waste  broker" 
cannot  be  defined  when  there  is  no  clear 
standard  definition  of  "waste" 
anywhere  in  NRC  regulation  or  statute. 
The  commenter  stated  that,  historically, 
the  term  "waste"  has  been  generally 
applied  to  sealed  sources  at  the  end  of 
intended  use  regardless  of  whether  they 
can  be  reused  by  someone  else  or  their 
contents  recovered  as  feedstock  or 
reworked  to  extend  the  useful  life  of  the 
sources.  The  commenter  noted  that 
there  are  differing  definitions  in  10  CFR 
63.2  and  10  CFR  110.2,  with  the  latter 
specifically  exempting  sealed  sources 
being  returned  to  any  qualified 
manufacturer  from  the  waste  import  and 
export  regulations.  In  other  contexts, 
there  is  no  meaningful  definition  of 
radioactive  "waste"  as  it  applies  to 
sealed  sources  or  other  radioactive 
materials.  The  commenter  asserted  that 
regardless  of  the  lack  of  a  clear 
definition  of  radioactive  "waste,"  there 
is  also  a  conflict  in  NRC  policy  and 
regulation  as,  on  one  hand,  some  sealed 
sources  are  exempted  from  the 
definition  of  "waste"  while,  on  the 
other  hand,  sources  are  included  in  the 
scope  of  licensed  material  subject  to 
decommissioning  financial  assurance. 

Response:  The  NRC  has  decided  not 
to  define  "waste"  or  "waste  broker"  in 
this  rule.  Although  "waste"  is  not 
defined  in  NRC  regulations,  it  is  used  in 
other  NRC  regulations  and  guidance  in 
various  contexts;  therefore,  defining  the 
term  for  this  rulemaking  could  result  in 
unintended  consequences.  The  apparent 
conflict  in  NRC  policy  and  regulations 
that  was  raised  by  one  commenter 
regarding  the  inconsistency  of  the  use  of 
this  term  as  applied  to  sealed  sources, 
is  easily  resolved  by  placing  in  context 
the  exemption  the  commenter  cited  in 


10  CFR  110.2  (vs.  the  inclusion  of  sealed 
sources  in  the  scope  of  licensed  material 
subject  to  the  decommissioning 
financial  assiu-ance  in  this  rule).  As  the 
Statements  of  Consideration  for  the 
exemption  explain  (60  FR  37556, 
published  on  7/21/95),  the  exemption 
refers  to  sealed  sources  that  are  being 
returned  to  the  United  States  or  another 
country  for  reconditioning,  recycling,  or 
reprocessing.  These  types  of  transfers 
help  to  ensure  that  the  materials  are 
handled  responsibly  and  not  left  in 
dispersed  and  perhaps  unregulated 
locations  around  the  world.  Therefore, 
the  NRC  determined  that  they  should 
not  be  subject  to  specific  licensing,  in 
this  context,  if  the  radioactive  material 
involved  would  not  be  otherwise  subject 
to  such  licensing.  The  disposition  of 
sealed  sources  in  this  context  differs 
radically  from  the  disposition  of  sealed 
sources  addressed  by  the  rule 

As  noted  in  the  Statement  of 
Considerations  accompanying  the 
proposed  rule,  the  waste  broker 
provisions  of  the  rule  are  intended  to  be 
applied  to  licensees  that  (1)  are  likely  to 
have  fluctuating  amounts  of  radioactive 
waste  generated  by  other  licensees,  and 
(2)  have  a  financial  interest  in 
maximizing  the  amount  of  radioactive 
waste  they  handle  [i.e..  because  their 
revenue  is  directly  correlated  to  the 
amount  of  waste  accepted).  However, 
the  existing  definitions  of  "waste 
processor"  and  "waste  collector"  in  10 
CFR  part  20,  appendix  G, 
"Requirements  for  Transfers  of  Low- 
level  Radioactive  Waste  Intended  for 
Disposal  at  Licensed  Land  Disposal 
Facilities  and  Manifest,"  encompass  the 
activities  of  the  licensees  the  proposed 
term  "waste  broker"  sought  to  address. 
These  activities,  which  are  well 
understood  by  the  regulated 
community,  make  such  licensees  stand 
out  among  other  NRC  licensees  from  a 
financial  assurance  perspective  and 
support  the  inclusion  of  these  licensees 
in  this  rule, 

C.  Comments  on  Requirements  for 
Decommissioning  Cost  Updates 

1.  Three  vs.  Five  Year  Updates 

Comment:  Several  commenters  stated 
that  the  3-year  time  frame  for  periodic 
decommissioning  cost  estimate  updates 
is  too  frequent  and  that  every  5  years 
would  be  more  reasonable.  One  of  the 
three  stated  that  cost  estimates  should 
be  reassessed  every  5  years  in  order  to 
coincide  with  the  license  renewal 
process.  This  commenter  stated  that,  for 
irradiators,  decommissioning  does  not 
involve  disposal  of  materials  as 
radioactive  waste  and,  therefore,  that 
the  stated  impetus  for  the  3-year  period 
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(/  f  .  rPi.k'iit  iiu  ri'dsfs  III  r<icii(iri(.ti\ t! 
waste  disposal  t  nsts)  dot's  not  ctpplv. 
Another  ni  these  cnmmenters  stated  that 
NRCs  proposal  will  he  burdensome  and 
appears  to  he  liriven  bv  short-term 
investment  performance  and 
anticipation  of  hi^er  waste  disposal 
costs  This  (  ommenter  countered  that 
the  histors  of  investments  over  long 
periods  of  time  (e  ^  ,  40-plus  year 
facilitv  lifetimes)  is  ver\'  positive,  and 
that  111  ensees  have  taken  steps  to  lower 
their  waste  dispiosal  costs  bv  reduc;ing 
the  volume  of  decomrnissionint;  waste 
that  will  be  generated  and  bv  increasing 
the  ret vcling  of  materials  to  other 
riu<  lear  fat  ilities 

Rf'ipnu'.t'  Th^'  propi^sed  r^'qulr>'m^'llt 
to  update  decommissioning  cost 
estimates  even,'  3  years  will  help  ensure 
that  financial  assurance  obtained  bv 
licensees  will  not  become  inade(^uate  as 
a  result  of  1  hanging  disposal  pru  es  or 
other  factors.  Increasing  waste  dispos.d 
costs  have  been  and  continue  to  be  a 
concern  for  \KC.  However. 
dec:ommi>sioning  costs  also  mav  change 
for  a  varietv  of  licensee-specific:  reasons 
(e.g..  due  to  changes  in  the  size  and 
scope  of  operations)  as  well  as  for  oth^'^ 
reasons  that  may  be  out  of  a  licensee  s 
control  [eg.,  inflation).  The  proposed  3- 
vear  cost  estimate  updates  are  intended 
to  capturt'  (  hanges  in  estimated  costs 
regardlt'>s    >f  i  ause.  and  to  help  ensure 
that  the  le\el  of  financial  assurance 
rec|uire(i  tf  each  licensee  is  appropriate 
Therefor^',  the  proposed  requirement  is 
appropnifi'  e\en  for  licensees  that  are 
not  expecting  to  incur  any  significant 
waste  disposal  costs,  as  well  as  for 
licensees  that  may  be  taking  steps  to 
reduce  the  volume  of  decommissioning 
w.iste   which  is  only  one  component  uf 
decommissioning  costs) 

.Mthoui^h  it  would  be  less 
burden-.oiut'  to  require  updates  every  5 
vears  as  opposed  to  every  3  years,  the 
NIRC  believes  that  this  would  entail  too 
great  of  a  risk  that  cost  estimates  could 
tiec  ome  signific  antly  low.  Thf  NKC's 
f'xperieiuc  indi(  ates  that 
dec omiiiissioning  cost  estimates  may 
Rui  fu.tt"  significantlv  in  less  than  five 
vears    In  one  case,  a  licensee  increased 
Its  dec:oninussirming  cost  estimate  from 
,S.T.5,0()().()UU  to  567,000.000  in  one  year. 
E\  en  where  site  conditions  do  not 
(  hange  as  dramatically  as  in  the  case 
noted,  inflation  mav  increase  costs 
signific  anth 

For  example,  if  decommissioning 
costs  w^'T^•  to  risH  bv  five  percent 
annuallv  (due  to  higher  disposal  costs, 
increased  operations,  inflation,  and/or 
other  factors),  then  in  onlv  3  years  a 
previouslv  ace  ura'^  estimate  would 
understate  current  costs  bv  1.')  percent 
.-\s  a  result,  financial  assurance  would 


be  low  bv  the  same  amount.  This  would 
create  an  unacceptable  risk  of  unfunded 
(iec  ornmissioning  obligations  This  risk 
would  inc  rease  even  furtht;r  over  a  .S- 
vear  pt!riod 

2.  Update  Estimates  Onlv  When 
Warranted 

dommt'nt  One  c:ommenter  asserted 
that  the  reason  costs  can  change 
significantly  has  to  do  with  "internal" 
factors  such  as  the  size  and  scope  of 
operations  (as  opposed  to  "external" 
factors  sue  h  as  the  cost  of  disposal) 
Therefore,  this  commenter  suggested 
that  whenever  an  applic:ation  for  a 
li(  ense  amendment  is  submitted  due  \u 
I  hanges  in  operations  or  materials 
possession  (or  other  factors  spec:ified  bv 
NRC),  an  updated  cost  estimate  should 
be  required  and  considered  as  part  of 
the  amendment  proc  ess   If  no  license 
amendments  are  recjuired  prior  to 
license  renewal,  then  <in  updated 
estimate  should  he  recjuired  onlv  at  the 
time  of  license  renewal  The  c:ommenter 
also  (ies(  ribed  two  alternatives  tc)  this 
approac  h    I  Inder  the  first  alternative. 
NRC  could  arrange  for  updates  on  a 
(  ase  bv-c  ase  basis  bv  category  and 
ifefault  history  for  that  sc-gment   I'nder 
the  sec  ond  alternative,  licensees  would 
update  their  cost  estimate  if  estimated 
costs  excet^d  a  required  c:(jntingency 
included  in  thf  pievious  estimate. 

Responsi-  \Ri'.  agrees  that  internal 
factors  are  an  important  c:ause  of 
signific:ant  changes  to  decommissioning 
costs   However,  if  the  commenter's 
primary  suggestion  (/ c  .  to  recjuire  an 
updatk'd  (list  estimate  as  part  of  any 
li(  fiiM'  .unt'udment  applic:ation 
iino|\  iiig  (1  (  hange  in  (jperaticjiis  or 
inateri.ils  possession,  or  at  the  time  of 
license  renew, il  it  there  are  no 
ameniinieiitsj  were  enacted,  licensees 
would  update  their  c:ost  estimates  only 
cmce  every  5  years,  assuming  there  were 
no  Ik  ense  amemiments  or  other 
"intern. il    trigger  events  that  might  be 
sp>'(  ifieii  \)\  \K('   This  would  he  true 
reiiardless  ot  (  ost  ini  re.ises  dui'  to 
extern.ir    t.ii  tors  {e.g.,  increased 
liispo^.d  1  osts    inOation).  As  discussed 
in  ^e|  tion  i    1  alio\e.  this  approac:h  is 
not  ac  (  ejit.ihle  to  \K( .  hec  ,iuse  it  c:ould 
result  in  a  substantial  portion  of 
dc-cornmissioning  c:osts  not  being 
covered  bv  finaiu  i.il  assurani  e 

The  first  alternative  approac  h  would 
recjuire  that  upriates  be  provided  b\ 
licensee's  on  .i  case  bv-c:ase  basis  by 
"category"  and  "default  history"  for  the 
relevant  segment    N'KC  believes  this 
approach  would  [ilac  e  an  unreasonable 
administriili\ e  burden  (Jii  NRC  staff  to 
anal\/e  -ill  <  hanges  and  e\ents 
applicable  to  e,n  h  luensee  individually, 
as  well  as  to  stiuh  default  histories  and 


other  developments  by  segment.  Even  if 
NRC  were  to  undertake  such  efforts. 
Iic:ensees  still  might  be  required  to 
submit  updated  estimates  (albeit  on  a 
case-by-case  basis)  with  a  frequency  that 
approximates  that  of  this  rulemaking. 

The  second  alternative  approach 
suggested  in  the  comment  would 
require  that  cost  estimates  be  updated 
only  when  the  new  estimate  exceeds  the 
required  contingency  in  the  previously- 
submitted  cost  estimate.  As  do  other 
types  of  engineering  cost  estimates, 
decommissioning  cost  estimates  include 
a  contingency  factor  to  account  for 
unanticipated  costs.  This  contingency 
factor  is  typically  equal  to  25  percent  of 
the  total  of  all  known  decommissioning 
costs.  One  problem  with  this  alternative 
is  that,  if  the  contingency  factor  were 
allowed  to  cover  recent  increases  in 
known  costs,  then  the  contingency 
would  not  be  available  to  address  the 
unanticipated  costs  for  which  it  was 
intended.  This  means  that  the  outdated 
estimate  could  be  inadequate  by  25 
percent,  which  is  not  acceptable  to  NRC. 
A  second  problem  with  this  alternative 
IS  that,  in  order  to  avoid  updating  the 
cost  estimate,  licensees  would  have  to 
develop  an  updated  cost  estimate  so  that 
they  could  determine  whether  costs 
have  escalated  to  more  than  the 
contingency  factor.  Therefore,  it  would 
be  more  efficient  and  more  protective  of 
decommissioning  funding  for  the 
licensee  to  submit  the  updated  estimate 
to  NRC  as  proposed  in  this  rulemaking, 
using  it  as  the  most  accurate  basis  for 
financial  assurance. 

D.  General  Comments 

1.  Rule  Is  Arbitrary  and  Unwarranted 

(Joiumpnt:  One  commenter  disagreed 
with  the  increase  in  certification 
amounts  and  with  NRCs  justification 
for  the  change,  characterizing  it  as 
"arbitrary  and  unwarranted."  The 
commenter  stated  that  although  disposal 
costs  have  indeed  risen,  waste  liabilities 
actually  have  been  reduced  by  efforts  to 
reduce  weights  and  volumes  and 
eliminate  sources  of  waste  streams,  and 
bv  considering  ease  of  decommissioning 
in  the  design,  construction,  and 
operation  of  new  facilities.  The 
commenter  stated  that  Barnwell  has 
been  unable  to  achieve  South  Carolina 
targets  for  generation  of  volume-driven 
revenue  due  to  changes  in  waste 
management  practices  by  generators 
over  the  years. 

Response:  NRC  does  not  agree  that  the 
basis  for  the  rulemaking  is  arbitrary  or 
unwarranted.  First,  and  as  noted  by  the 
comment,  disposal  costs  have  indeed 
risen  Although  some  licensees  have 
implemented  waste  reduction  efforts. 
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these  efforts  do  not  necessarily  ofket  all 
(or  even  most)  of  the  waste  disposal  cost 
increases  for  these  licensees.  Moreover, 
other  licensees  have  not  implemented 
such  efforts.  NRC  believes  that  the 
greatest  waste  reduction  efforts  have 
been  made  by  larger  licensees,  who  are 
the  least  likely  to  use  the  certification 
amounts. 

Second,  increased  disposal  costs  are 
not  NRC's  only  justification  for 
increasing  the  certification  amoimts. 
Inflation  that  has  occurred  since  the 
promulgation  of  the  original 
certification  amounts  exceeds  50 
percent,  based  on  the  Consumer  Price 
Index.  ^  Specific  information  on  ' 
decommissioning  costs  also  shows  a 
substantial  increase.  NRC  regulations  for 
decommissioning  of  nuclear  power 
reactor  licensees  at  10  CFR  50.75 
contain  a  cost  adjustment  factor  for 
licensees  to  update  the  minimiun 
amount  of  financial  assurance  required. 
This  adjustment  factor,  which  takes  into 
account  labor,  energy,  and  waste 
disposal  costs,  shows  a  minimum 
increase  of  approximately  65  percent  in 
reactor  decommissioning  costs  from 
1986  to  2000.8  Thus,  inflation,  by  itself 
is  more  than  adequate  as  a  justification 
for  thfc  rule's  50  percent  increase  in  the 
certification  amounts.  In  addition,  other 
research  conducted  by  NRC  for  this 
rulemaking  indicates  that  licensees 
using  certifications  have  substantially 
less  financial  assurance  than  is 
warranted  based  on  their  estimated 
decommissioning  costs.^ 

2.  NRC's  Financial  Assurance  Rules  too 
Complicated 

Comment:  One  commenter  stated  that 
the  regulations  addressing 
decommissioning  plans  and  financial 
assurance  are  unnecessarily 
complicated.  The  commenter  suggested 
that  the  rules  be  consolidated  vdthin  a 
single  chapter  of  10  CFR,  instead  of 
spread  through  four  chapters  and 
appendices.  The  commenter  suggested 
listing  requirements  in  simpler  language 
instead  of  burying  them  in  complicated 
prose.  The  commenter  also  offered 
assistance  to  NRC. 

Response:  The  NRC  agrees  that  plain 
language  improvements  may  be  needed. 
This  rulemaking  makes  changes  in  only 
a  part  of  NRC's  overall  financial 
assurance  requirements.  Its  objective  is 
to  bring  fincmcial  assurance 
requirements  more  in  line  with  actual 


decommissioning  costs.  NRC  is  trying  to 
close  any  such  gaps  in  a  timely  manner. 
Any  future  rulemakings  covering  more 
general  changes  in  the  financial 
assurance  requirements  will  be  carried 
out  with  a  view  toward  clarification  and 
simplification,  where  practical.  As  an 
aid  to  understanding  its  requirements, 
the  NRC  staff  has  developed  a  guidance 
document,  I'NMSS  Decommissioning 
Standard  Review  Plan,"  NUREG- 
1727,10  tiiat  explains  how  licensees  can 
meet  decommissioning  requirements, 
including  financial  assurance 
requirements. 

3.  Consider  Costs  to  Agreement  State 
Licensees 

Comment:  One  commenter  stated  that 
it  appears  NRC  considered  the  cost  of 
the  rule  only  to  its  own  licensees,  and 
not  to  Agreement  State  licensees.  It  is 
unrealistic  to  expect  Agreement  States 
not  to  adopt  the  rule  (even  though  they 
are  not  required  to  do  so  based  upon  its 
category  D  rating),  so  NRC  should 
consider  costs  to  all  licensees. 

Response:  NRC  has  considered  these 
costs,  and  has  provided  several 
opportunities  for  Agreement  States  to 
comment.  The  comments  that  NRC  has 
received  from  Agreement  States  have 
generally  supported  this  rulemaking. 
However,  NRC  has  revised  the 
Regulatory  Analysis  for  the  rule  to  more 
clearly  estimate  costs  to  Agreement 
State  licensees  that  adopt  the  rule. 

4.  Comment  Period  Should  Be  Extended 

Comment:  One  commenter  requested 
that  the  public  comment  period  for  the 
proposed  rule  be  extended  until  60  days 
after  NUREG/CR-6477  is  made  available 
for  review  by  the  public. 

Response:  NUREG/CR-6477  was 
published  in  mid-January,  and  placed 
on  the  website  for  this  rulemaking.  A 
Federal  Register  notice  of  availability  of 
the  NUREG  report,  with  a  30-day  public 
comment  period,  was  published  on 
January  30,  2003  (68  FR  4801).  No 
comments  were  received  on  the  report. 

Changes  From  the  Proposed  Rule 

The  definition  of  waste  broker  in 
§  30.4  is  being  removed.  In  §  30.35(c)(5), 


-  "CPI  Inflation  Calculator,"  U.S.  Department  of 
Labor,  Bureau  of  Labor  Statistics,  http:// 
UM-\\. bls.gov/cpi. 

"  NUREG-1307,  Revision  9,  p.6. 

''  "Analysis  of  Decommissioning  Certification 
Amounts  for  Materials  Licensees  (parts  30.  40,  and 
70),"  ICF  Consulting.  2000. 


"■NUREG-1727  is  available  in  the  NRC  Public 
Document  Room,  Room  0-1F23.  11555  Rockville 
Pike,  Rockville,  MD.  The  NRC  maintains  an 
Agencywide  Document  Access  and  Management 
System  (ADAMS),  which  provides  text  and  image 
files  of  NRC's  public  documents.  These  documents 
may  be  accessed  through  the  NRC's  Public 
Electronic  Reading  Room  on  the  IntefTiet  at 
http://wwH\nrc.gov/reading-rm/adaws.html.  If  you 
do  not  have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents  located  in 
ADAMS,  contact  NRC  Public  Document  Room 
(PDR)  Reference  staff  at  l-80(>-397-^209,  301^15- 
4737,  or  by  e-mail  to  pdr@nrc.gov. 


the  terms  waste  processors ' '  and  waste 
collectors  i^,  as  defined  in  10  CFR  part 
20,  appendix  G,  are  being  used  instead. 
Implementation  dates  have  been 
inserted  at  appropriate  places  in  the  rule 
as  described  below. 

Implementation 

The  NRC  is  implementing  these 
requirements  in  a  way  intended  to 
minimize  the  burden  on  licensees  and 
regulators.  Licensees  are  being  given  a 
reasonable  period  of  time  to  submit  new 
decommissioning  cost  estimates  and  to 
obtain  any  additional  financial 
assurance  that  may  be  required.  The 
NRC  is  establishing  different  effective 
dates  for  revised  financial  assurance 
requirements,  depending  on  the  type  of 
licensee,  so  that  new  financial  assurance 
submittals  would  not  all  be  filed  at  one 
time.  Licensees  currently  using  the 
$750K  certification  amount  are  required 
to  obtain  additional  financial  assurance 
to  comply  with  the  revised  $1,125K 
certification  amount  within  12  months 
of  the  effective  date  of  the  final  rule. 
Licensees  currently  using  the  $75K  or 
$150K  certification  amounts  are 
required  to  obtain  additional  financial 
assurance  to  comply  with  the  revised 
SllSK  or  $225K  certification  amounts 
within  18  months  of  the  effective  date 
of  the  final  rule.  In  either  case,  these 
licensees  could  choose  the  option  of 
basing  financial  assurance  on  a 
decommissioning  cost  estimate. 
Licensees  that  can  no  longer  use  the 
certification  amounts,  such  as  large 
irradiators  and  waste  brokers,  are 
allowed  up  to  24  months  to  submit  a 
decommissioning  cost  estimate. 

Discussion  of  Amendments  by  Section 

Section  30.35    Financial  Assurance 
and  Recordkeeping  for 
Decommissioning 

Paragraph  (a)  is  amended  to  require 
licensees  possessing  large  numbers  of 
sealed  sources  to  base  financial 
assurance  on  a  decommissioning 
funding  plan.  Section  30.35(c)(2)  revises 
the  certification  amount.  A  new 
§  30.35(c)(5)  requires  waste  processors 
and  waste  collectors  to  base  financial 


"  Waste  processor  means  an  entity,  operating 
under  at^ommission  or  Agreement  Stale  license, 
whose  principal  purpose  is  to  process,  repackage, 
or  otherwise  treat  low-level  radioactive  material  or 
waste  generated  bv  others  prior  to  eventual  transfer 
of  waste  to  a  licensed  low-level  radioactive  waste 
land  disposal  facility 

'^  Waste  collector  means  an  entity,  operating 
under  a  Commission  or  .Agreement  State  license, 
whose  principal  purpose  is  to  collect  and 
consolidate  waste  generated  by  others,  and  to 
transfer  this,  waste,  without  processing  or 
repackaging  the  collected  wa.ste.  to  another  licensed 
waste  collector,  licensed  waste  processor,  or 
licensed  land  disposal  facility. 
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assurance  on  a  site-specific 
decommissioning  cost  estimate.  Section 
30.35(d)  increases  the  certification 
amounts  by  50  percent — new 
certification  amounts  are  $1 1 3K,  $225K, 
and  $1.125K.  Section  30.35(e)  requires 
that  decommissioning  funding  plans  be 
updated  at  least  every  3  years. 

1 0  CFB  40  36    Financial  Assurance  and 
Recordkeeping 

Section  40.36(b)(2)  increases  the 
applicable  certification  amount  by  50 
percent.  Section  40.36(c)(2)  revises  the 
certification  amount.  Section  40.36(d) 
requires  that  decommissioning  funding 
plans  be  apdated  at  least  every  3  years 

10  CFR  70.25    Financial  Assurance  and 
Recordkeeping  for  Decommissioning 

Section  70.25(c)(2)  revises  the 
certification  amount  Section  70  25(d) 
increases  the  applicable  certification 
amounts  by  50  percent.  Section  70  25(e) 
requires  that  decommissioning  funding 
plans  be  updated  at  least  every  3  years 

Agreement  State  Compatibility 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  that  became 
effective  on  September  3.  1997  (62  FR 
46517),  NRC  program  elements 
(including  regulations)  are  placed  into 
four  compatibility  categories  In 
addition,  NRC  program  elements  also 
can  be  identified  as  having  particular 
health  and  safety  significance  or  as 
being  reserved  solely  to  the  NfRC. 

The  sections  of  10  CFR  parts  30,  40. 
and  70  dealing  with  financial  assurance 
that  are  being  changed  and  their 
respective  compatibility  categories  are 
as  follows: 

Section  30.35     Financial  Assurance  and 

Recordkeeping  for 

Decommissioning 
Compatibilitv  category  D — paragraphs 

(0.  (e),(n' 
Health  and  Safety — paragraphs  (a). 

(b),  (d),  and  (g)'. 

Compatibility  category  D  for 
paragraphs  (c),  (e).  and  (f)  is  warranted 
because  States  are  allowed  the 
flexibility  to  specify  different  dollar 
amounts  based  on  jurisdiction  aifd  local 
conditions.  The  Health  and  Safety 
designation  for  paragraphs  (a),  (b).  and 
(d)  is  warranted  because  these 
paragraphs  address  decommissioning 
funding  plans  necessary  to  ensure  that 
funding  is  available  for  timely 
decommissioning.  The  Health  and 
Safety  designation  of  paragraph  (g)  is 
warranted  because  of  the  requirement 
for  transfer  of  certain  records  (e.g..  spills 
or  spread  of  contamination  that  could 
impact  health  and  safety)  important  to 


subsequent  licensees  for 
decommissioning  at  the  same  facility. 
Section  40.36     Financial  Assurance  and 

Recordkeeping  for 

Decommissioning 
Compatibility  category  D — paragraphs 

(c)  and  (e). 
Health  and  Safety — paragraphs  (a), 

(b),  (d).  and  (f). 
Compatibility  category  D  for 
paragraphs  (c),  and  (e)  is  warranted 
because  States  are  allowed  the 
flexibility  to  specify  different  dollar 
amounts  based  on  jurisdiction  and  local 
conditions.  The  Health  and  Safety 
designation  for  paragraphs  (a),  (b),  and 
(d)  is  warranted  because  these 
paragraphs  address  decommissioning 
funding  plans  necessary  to  ensure  that 
funding  is  available  for  timely 
decommissioning.  The  Health  and 
Safety  designation  of  paragraph  (f)  is 
warranted  because  of  the  requirement 
for  transfer  nf  certain  records  (e.g.,  spills 
or  spread  of  contamination  that  could 
impact  health  and  safety)  important  to 
subsequent  licensees  for 
decommissioning  at  the  same  facility. 
Section  70  25     Financial  Assurance  and 

Recordkeeping  for 

Decommissioning 
Compatibilitv  category  D — paragraphs 

(c).  (e),  and  (f) 
NRC — paragraph  (a) 
Health  and  Safety — paragraphs  (b), 

(dl.andlg) 
Compatibilitv  category  D  for 
paragraphs  (c),  (e).  and  (f)  is  warranted 
because  States  are  allowed  the 
flexibility  to  specify  different  dollar 
amounts  based  on  jurisdiction  and  local 
conditions  Paragraph  (a)  addresses 
areas  reserved  to  the  NRC  because  it 
concerns  uranium  eruichment  facilities 
and  spfici'il  nuclear  materials  in 
quantities  sufficient  to  fonn  a  critical 
mass  The  Health  and  Safety  designation 
for  paragraphs  (b)  and  (d)  is  warranted 
because  these  paragraphs  address 
decommissioning  funding  plans 
necessary  to  ensure  that  funding  is 
available  for  timely  decommissioning. 
The  Health  and  Safety  designation  of 
paragraph  (g)  is  warranted  because  of 
the  requirement  for  transfer  of  certain 
records  (e.g.,  spills  or  spread  of 
contamination  that  could  impact  health 
and  safety)  important  to  subsequent 
licensees  for  decommissioning  at  the 
same  facility. 

Plain  Language 

The  Presidential  Memorandum  dated 
June  1.  1998,  entitled  "Plain  Language 
in  Covernment  Writing"  directed  that 
the  Ciovemment's  writing  be  in  plain 
language  One  comment  on  this  rule 
specifically  addressed  the  clarity  and 


effectiveness  of  the  language  used  in  the 
financial  assurance  regulations.  The 
NRC  response  to  the  comment  is 
included  in  the  "Analysis  of  Public 
Comments"  section  of  this  notice. 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer  Act 
of  1995  (Pub.  L.  104-113)  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  rule,  the 
NRC  is  making  revisions  to  certain 
financial  assurance  requirements  for 
materials  licensees.  Financial  assurance 
requirements  are  not  standards  that 
have  been  established  by  any  voluntary 
consensus  organizations. 

Environmental  Assessment  and  Finding 
of  No  Significant  Environmental  Impact 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  subpart  A 
of  10  CFR  part  51,  not  to  prepare  an 
environmental  impact  statement  for  this 
rule  because  the  Commission  has 
concluded  on  the  basis  of  the 
environmental  assessment  (contained  in 
this  notice  below)  that  this  rule  is  not 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

These  amendments  revise  financial 
assurance  requirements  fc  certain 
materials  licensees.  The  amendments 
require  certain  materials  licensees  to 
submit  decommissioning  cost  estimates; 
increase  the  amount  of  financial 
assurance  required  by  licensees  using 
the  certification  amounts;  and  require 
updates  of  decommissioning  cost 
estimates  at  least  every  3  years.  None  of 
these  actions  have  any  adverse  impact 
on  the  environment.  The  amendments 
would  not  lead  to  any  increase  in  the 
effect  on  the  environment  of  the 
decommissioning  activities  already 
considered  in  the  final 
decommissioning  rule  published  on 
June  27,  1988  (53  FR  24018),  as 
analyzed  in  "Final  Generic 
Environmental  Impact  Statement  on 
Decommissioning  of  Nuclear  Facilities" 
(NUREG-0586,  August  1988).i»  Actions 
conducted  under  this  rule  would  not 
introduce  any  impacts  on  the 


'3  Copies  of  NUREG-0586  are  available  for 
inspection  or  copying  for  a  fee  from  the  NRC  Public 
Document  Room  at  0-1F23.  1 1555  Rockville  Pike. 
Rockville.  MD.  Copies  may  be  purchased  at  current 
rates  from  the  US.  Government  Printing  Office, 
P  O.  Box  370892.  Washington,  DC  20402-9328 
(telephone  (202)  512-2249);  or  from  the  National 
Technology  Information  5>ervice  by  writing  NTIS  at 
5285  Port  Royal  Road,  Springfield!  VA  22161. 
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environment  not  previously  considered 
by  the  NRC. 

The  determination  of  this 
environmental  assessment  is  that  there 
will  be  no  significeint  adverse  impact  to 
the  quality  of  the  human  environment 
from  this  action.  This  action  should 
have  a  positive  impact  on  the  quality  of 
the  human  environment  by  providing 
additional  assurance  of  timely 
decommissioning.  Timely 
decommissioning  should  reduce  the 
possibility  of  contamination  of  sites, 
and  should  enhance  safety  and 
protection  of  the  environment.  This 
discussion  constitutes  the 
environmental  assessment  upon  which 
a  finding  of  no  significant  impact  has 
been  found  for  this  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  contains  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.].  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  numbers  3150-0009,  -0017, 
and  -0020. 

The  burden  to  the  public  for  the 
information  collections  contained  in  10 
CFR  part  30  is  estimated  to  average  10.4 
hours  per  response,  the  burden  for  the 
information  collections  contained  in  10 
CFR  part  40  is  estimated  to  average  7.3 
hours  per  response,  and  the  burden  for 
the  information  collections  contained  in 
1 0  CFR  part  70  is  estimated  to  average 
7.5  hours  per  response.  This  includes 
the  time  for  reviewing  instructions, 
securching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  information  collection.  Send 
comments  on  any  aspect  of  these 
information  collections,  including 
suggestions  for  reducing  the  burden,  to 
the  Records  Management  Branch  (T-5 
F52),  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  or  by  Internet  electronic  mail  to 
infocoUects@nrc.gov;  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-10202, 
(3150-0009,  -0017,  and  -0020),  Office 
of  Management  and  Budget, 
Washington,  DC  20503. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  request  for  information  or  an 
information  collection  requirement 
unless  the  requesting  document 
displays  a  currently  valid  OMB  control 
number. 


Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  regulation. 
The  analysis  examines  the  costs  and 
benefits  of  the  alternatives  considered 
by  the  Commission.  The  analysis  is 
available  for  inspection  and  copying  in 
the  NRC  Public  Dociunent  Room  at  O- 
1F23,  11555  Rockville  Pike,  Rockville, 
MD.  Single  copies  of  the  regulatory 
analysis  are  available  from  James 
Morris,  telephone  (301)  415-0191,  e- 
mail,  jem2@nrc.gov  of  the  Office  of 
Nuclear  Material  Safety  and  Safeguards. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  Commission  certifies  that  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Some  licensees  affected  by  this 
action  may  fall  within  the  definition  of 
"small  entities"  set  forth  in  the 
Regulatory  Flexibility  Act  or  the  Small 
Business  Size  Standards  set  out  in 
regulations  issued  by  the  Small 
Business  Administration  at  13  CFR  part 
121.  However,  while  the  rule  would 
change  the  financial  assurance 
requirements  for  these  licensees,  such 
licensees  may  base  their  financial 
assiu"ance  on  a  site-specific 
decommissioning  cost  estimate.  No 
licensee  would  be  required  to  provide 
financial  assurance  in  excess  of  what  is 
needed  to  cover  decommissioning  costs. 
Increases  in  financial  assurance 
amounts  required  are  only  the  amounts 
necessary  to  maintain  adequate 
financial  assurance  to  cover  increased 
decommissioning  costs.  The  regulatory 
analysis  cited  for  this  action  contains 
estimates  of  cost  impacts  on  different 
types  of  licensees. 

Backfit  Analysis 

There  eu-e  no  backfit  requirements  in 
10  CFR  parts  30  and  40,  and,  in 
accordance  with  the  "Effective  Date 
Note"  regarding  implementation  of 
§  70.76,  the  provisions  of  10  CFR  70.76 
on  backfitting  have  not  yet  gone  into 
effect.  Therefore,  a  backfit  analysis  is 
not  required.  However,  the  burdens  and 
the  benefits  associated  with  this  rule  are 
addressed  in  the  Regulatory  Analysis. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB. 


List  of  Subjects 

10  CFR  Part  30 

Byproduct  material.  Criminal 
penalties,  Government  contracts. 
Intergovernmental  relations.  Isotopes, 
Nuclear  materials.  Radiation  protection, 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  40 

Criminal  penalties,  Government 
contracts.  Hazardous  materials 
transportation,  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements,  Source  material. 
Uranium. 

10  CFR  Part  70 

Criminal  penalties,  Hazardous 
materials  transportation.  Material 
control  and  accounting.  Nuclear 
materials.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements,  Scientific 
equipment,  Security  measures,  Special 
nuclear  material. 

■  For  the  reasons  set  out  in  the  preamble 
and  under  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended:  the 
Energy  Reorganization  Act  of  1974,  as 
amended;  and  5  U.S.C.  552  and  553;  the 
NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  30,  40,  and 
70. 

PART  30-nULES  OF  GENERAL 
APPUCABIUTY  TO  DOMESTIC 
LICENSING  OF  BYPRODUCT 
MATERIAL 

■  1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  Sees.  81.  82.  161.  182.  183.  186. 
68  Stat.  935.  948.  953.  954.  955.  as  amended, 
sec.  234.  83  Stat.  444.  as  amended  (42  U.S.C. 
2111.  2112,  2201,  2232.  2233.  2236.  2282); 
sees.  201,  as  amended.  202.  206,  88  Stat. 
1242.  as  amended.  1244.  1246  (42  U.S.C. 
5841,  5842,  5846). 

Section  30.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  as  amended  by 
Pub.  L.  102-^86.  sec.  2902,  106  Stat.  3123. 
(42  U.S.C.  5851).  Section  30.34(b)  also  issued 
under  sec. 184.  68  Stat.  9.54.  as  amended  (42 
U.S.C.  2234).  Section  30.61  also  issued  under 
sec.  187.  68  Stat.  955  (42  U.S,C.  2237). 

■  2.  hi  §  30.35,  paragraphs  (a),  (c)(2).  (d), 
and  (e)  are  revised  and  a  new  paragraph 
(c)(5)  is  added  to  read  as  follows: 

§  30.35    Financial  assurance  and 
recordkeeping  tor  decommissioning. 

(a)(1)  Each  applicant  for  a  specific 
license  authorizing  the  possession  and 
use  of  unsealed  byproduct  material  of 
half-life  greater  than  120  days  and  in 
quantities  exceeding  10"'  times  the 
applicable  quantities  set  forth  in 
appendix  B  to  part  30  shall  submit  a 
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decomrmssioning  funding  plan  as 
dt'suribed  in  paragraph  (e)  nf  this 
.sei:tion  The  de<::ummissif)nin>^  funding 
plan  must  also  be  submitted  when  a 
combination  of  isotopes  is  involved  if  K 
divided  bv  10'  is  greater  than  1  (unitv 
rule),  where  R  is  defined  here  as  the 
sum  of  the  ratios  of  the  quantity  of  each 
isotope  to  the  applicable  value  in 
appendix  B  to  part  10 

(2)  Each  holder  of,  or  applu  ant  for. 
any  specific  license  authorizing  the 
possession  and  use  nf  sealed  sources  or 
plated  foils  of  half-life  greater  than  120 
davs  and  in  quantities  exceeding  10'- 
times  the  applicable  quantities  set  forth 
in  appendix  B  to  part  30  (or  when  a 
combination  of  isotopes  is  involved  if  R, 
as  defined  in  4?  30  35{a)(l).  divided  bv 
10  '-  is  greater  than  1).  shall  submit  a 
decommissioning  funding  plan  as 
described  in  paragraph  (ei  of  this 
sectum   The  de( nmnussinning  funding 
plan  mu.^t  be  submitted  to  .\'K(J  by 
December  2.  2003 


(2)  Kach  holder  of  a  specific  license 
issued  before  luly  27.  1990,  and  of  a 
tvpe  described  in  paragraph  (a)  of  this 
section  shall  submit  a  decommissioning 
funding  plan  as  described  in  paragraph 
(ej  of  this  ser  tion  or  a  certification  of 
finant:ial  assurance  for 
decommissioning  in  an  amount  at  least 
"equal  to  51,125.000  in  accordance  with 
the  criteria  set  forth  in  this  section.  If 
the  licensee  submits  the  certification  of 
financial  assurance  rather  than  a 
det:ommissioning  funding  plan,  the 
licensee  shall  inc:lude  a 
decommissioning  funding  plan  in  any 
application  for  license  renewal. 
***** 

^5)  Waste  collectors  and  waste 
processors,  as  defined  in  10  CFR  part 
20.  Appendix  G.  must  provide  financial 
assurani  e  in  an  amount  based  on  a 
de<:oinmissioning  funding  plan  as 
described  in  paragraph  (r)  of  this 
section.  The  decomnussioning  funding 
plan  must  include  the  cost  of  disposal 


of  the  maximum  amount  (curies)  of 
radioactive  material  permitted  by 
license,  and  the  cost  of  disposal  of  the 
maximum  quantity,  by  volume,  of 
radioactive  material  which  could  be 
present  at  the  licensee's  facility  at  any 
time,  in  addition  to  the  cost  to 
remediate  the  licensee's  site  to  meet  the 
license  termination  criteria  of  10  CFR 
part  20.  The  decommissioning  funding 
plan  must  be  submitted  by  December  2, 
2005. 

(d)  Table  of  required  amounts  of 
financial  assurance  for 
decommissioning  by  quantity  of 
material.  Licensees  required  to  submit 
the  $1,125,000  amount  must  do  so  by 
December  2.  2004.  Licensees  required  to 
submit  the  $113,000  or  $225,000 
amount  must  do  so  by  lune  2.  2005. 
Licensees  ha\'ing  possession  limits 
exceeding  the  upper  bounds  of  this  table 
must  base  financial  assurance  on  a 
decommissioning  funding  plan. 


Greater  ihan  10*  but  less  than  or  equal  to  10^  limes  the  applicable  quantities  ot  appendix  B  to  part  30  m  unsealed  form  (For  a 
comtjination  of  isotopes  't  R  as  defined  in  §30  35(a)ii)  divided  by  10*  is  greater  ttian  1  but  R  divided  by  10^  is  less  than  or 
equal  to  1 1  

Greater  than  lO '  but  less  than  or  equal  to  10"  times  the  applicable  quantities  of  appendix  B  to  part  30  in  unsealed  form  (For  a 
combination  ot  isotopes  if  R  as  defined  m  §30  35(a)M  i  divided  by  10'  is  greater  than  1  but  R  divided  by  10''  is  less  than  or 
equal  to  1 1  

Greater  than  10'  '  but  less  than  or  equal  to  10'^  times  the  applicable  quantities  ot  appendix  B  to  part  30  in  sealed  sources  or 
plated  toils  (For  a  combination  of  isotopes,  if  R  as  defined  in  §30  35(a)(1),  divided  by  10'°  is  greater  than,  1  but  R  divided 
by  10'^'  IS  less  than  or  equal  to  1) 


$1,125,000 


225,000 


113,000 


(el  Ea(  h  de(nm missioning  funding 

plan  must  i  nnt<iin  a  cost  estsimate  for 
decommissioning  and  a  description  of 

the  method  of  assuring  funds  for 
de(  oniinissioning  from  par.igraph  (f)  of 
this  section,  including  means  for 
adjusting  cost  estimates  and  associated 
funding  levels  periodically  over  the  life 
of  the  facilitv.  Cost  estimates  must  be 
ad|u^teil  at  intervals  not  to  t'xc:eed  ?. 
years  The  decommissioning  funding 
plan  must  also  ( Dntain  a  certification  by 
the  licensee  that  financial  assurance  for 
decommissioning  has  been  provided  in 
the  amount  of  the  cost  estimate  for 
decommissioning  and  a  signed  original 
cjf  the  financial  instrument  ohtained  to 
satisfy  the  requriements  of  paragraph  (f) 
of  this  section. 


PART  40— DOMESTIC  LICENSING  OF 
SOURCE  MATERIAL 

■  3  The  authority  citation  for  part  40 
continues  to  read  as  follows: 

.\uthorify;  Sees.  62.63,64.65.  HI,  Ihl. 
182,  18  i,  186   BH  StHl   932.  933.  935.  948. 
9.t3.  9,i4.  955.  as  dmended,  sees.  lle(2).  83. 
84.  Pub   L.  95-604,  92  Stat.  3033.  as 
amended.  3039.  sec.  234.  83  Stat   444.  as 


amended  (42  U  S.C.  2014(e)(2).  2092.  2093. 
2094.  2095.  2111.  2113,  2114.  2201.  2232. 
2233.  2236.  2282);  sec.  274.  Pub,  L,  86-373. 
73  Stat.  688  (42  U.S.C.  2021);  .sees.  201.  as 
amended.  202.  206.  88  Stat    1242.  as 
amended.  1244.  1246(42  U.S.C.  5841.  5842, 
5846):  sec.  275.  92  Stat.  3021.  as  amended  by 
Pub.  L.  97-415.  96  Stat.  2067  (42  U.S.C. 
2022);  sec.  193,  104  Stat.  2835.  as  amended 
bv  Pub.  L.  104-1.34.  110Sl.it    1  121    1  i:;i    U') 
(42  U.S.C.  2243). 

Section  40.7  also  issueii  uiuit:r  Pub  L.  95- 
601.  sec.  10.  92  Slat.  2951  (42  US  C.  5851). 
Section  40.31(g)  also  issued  under  sec    122. 
68  Stat.  939  (42  U.S.C.  2152).  Section  40.46 
also  issued  under  sec.  184.  68  .Slat.  954.  hs 
amended  (42  U.S.C.  2234).  Section  40.71  also 
issued  under  sec.  187.  68  Stat.  955  (42  U.S.C 
2237). 

■  4.  In  ^  40.36.  paragraphs  (b)(2).  (c)(2), 
and  (d)  ,ire  revised  to  read  as  follows: 

§40.36     Financial  assurance  and 
recordkeeping  for  decommissioning. 
•  «  •  •  * 

(b)  *    *    * 

(2)  Submit  a  certificaticm  that 
financial  assurance  for 
decommissioning  has  been  provided  in 
the  amount  of  .$225,000  by  lune  2.  2005 
iiMiig  one  of  the  methods  liescribed  in 
[laragraph  (e)  of  this  sec:tion.  For  an 
applii  ant,  this  c:ertification  may  state 


that  the  appropriate  assurance  will  be 
obtained  after  the  application  has  been 
approved  and  the  license  issued  but 
before  the  rec;eipt  of  licensed  material. 
!f  the  applicant  defers  execution  of  the 
financ;ial  instrument  until  after  the 
license  has  been  issued,  a  signed 
original  of  the  financial  instrument 
obtained  to  satisfy  the  requirements  of 
paragraph  (e)  of  this  section  must  be 
submitted  to  NRC  prior  to  receipt  of 
licensed  material.  If  the  applicant  does 
not  defer  execution  of  the  financial 
instrument,  the  applicant  shall  submit 
to  NRC.  as  part  of  the  certification,  a 
signed  original  of  the  financial 
instrument  obtained  to  satisfy  the 
requirements  of  paragraph  (e)  of  this 
section. 

(c)  *    *    * 

(2)  Each  holder  of  a  specific  license 
issued  before  July  27,  1990.  and  of  a 
tvpe  described  in  paragraph  (a)  of  this 
section  shall  submit  a  decommissioning 
funding  plan  as  described  in  paragraph 
(d)  of  this  section  or  a  certification  of 
financial  assurance  for 
decommissioning  in  an  amount  at  least 
equal  to  $1,125,000  in  accordance  with 
the  criteria  set  forth  in  this  section.  If 
the  licensee  submits  the  certification  of 
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flnancial  assurance  rather  than  a 
decommissioning  funding  plan,  the 
licensee  shall  include  a 
decommissioning  funding  plan  in  any 
application  for  license  renewal. 
Licensees  required  to  submit  the 
$1,125,000  amount  must  do  so  by 
December  2,  2004. 
***** 

(d)  Each  decommissioning  funding 
plan  must  cont£iin  a  cost  estimate  for 
decommissioning  and  a  description  of 
the  method  of  assuring  funds  for 
decommissioning  from  paragraph  (e)  of 
this  section,  including  means  for 
adjusting  cost  estimates  and  associated 
funding  levels  periodically  over  the  life 
of  the  facility.  Cost  estimates  must  be 
adjusted  at  intervals  not  to  exceed  3 
years.  The  decommissioning  funding 
plan  must  also  contain  a  certification  by 
the  licensee  that  financial  assurance  for 
decommissioning  has  been  provided  in 
the  amount  of  the  cost  estimate  for 
decommissioning  and  a  signed  original 
of  the  financial  instrument  obtained  to 
satisfy  the  requirements  of  paragraph  (e) 
of  this  section. 


I 


PART  70— DOMESTIC  UCENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

■  5.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53.  161,  182,  183,  68 
Stat.  929,  930,  948,  953,  954,  as  amended, 
sec.  234,  83  Stat.  444,  as  amended,  (42  U.S.C. 
2071,  2073,  2201,  2232,  2233,  2282,  2297f): 
sees.  201,  as  amended,  202,  204,  206,  88  Stat. 
1242,  as  amended,  1244,  1245,  1246  (42 
U.S.C.  5841,  5842,  5845,  5846).  Sec.  193,  104 
Stat.  2835  as  amended  bv  Pub.L.  104-134, 
110  Stat.  1321,  1321-349  (42  U.S.C.  2243). 

Sections  70.1(c)  and  70.20a(b)  also  issued 
under  sees.  135,  141.  Pub.  L.  97-425,  96  Stat. 
2232,  2241  (42  U.S.C.  10155,  10161).  Section 
70.7  also  issued  under  Pub.  L.  95-601,  sec. 
10,  92  Stat.  2951  (42  U.S.C.  5851).  Section 
70.21(g)  also  issued  under  sec.  122,  68  Stat. 
939  (42  U.S.C.  2152).  Section  70.31  also 
issued  under  sec.  57d,  Pub.  L.  93-377.  88 
Stat.  475  (42  U.S.C.  2077).  Sections  70.36  and 
70.44  also  issued  under  .sec.  184,  68  Stat.  954. 
as  amended  (42  U.S.C.  2234).  Section  70.81 
also  issued  under  sees.  186,  187,  68  Stat.  955 
(42  U.S.C.  2236.  2237).  Section  70.82  also 
issued  under  sec.  108,  68  Stat.  939,  as 
amended  (42  U.S.C.  2138), 

■  6.  In  §  70.25,  paragraphs  (c){2).  (d),  and 
(e)  are  revised  to  read  as  follows: 

§  70.25    Financial  assurance  and 
recordkeeping  for  decommissioning. 


(cj*   *   * 

(2)  Each  holder  of  a  specific  license 
issued  before  July  27,  1990,  and  of  a 
type  described  in  paragraph  (a)  of  this 
section  shall  submit  a  decommissioning 
funding  plan  as  described  in  paragraph 
(e)  of  this  section  or  a  certification  of 
financial  assurance  for 
decommissioning  in  an  amount  at  least 
equal  to  $1,125,000  in  accordance  with 
the  criteria  set  forth  in  this  section.  If 
the  licensee  submits  the  certification  of 
financial  assurance  rather  than  a 
decommissioning  funding  plan,  the 
licensee  shall  include  a 
decommissioning  funding  plan  in  any 
application  for  license  renewal. 
***** 

(d)  Table  of  required  amounts  of 
fiucincial  assurance  for 
decommissioning  by  quantity  of 
material.  Licensees  required  to  submit 
ttie  $1,125,000  amount  must  do  so  by 
December  2,  2004.  Licensees  required  to 
submit  the  $225,000  amount  must  do  so 
by  June  2,  2005.  Licensees  having 
possession  limits  exceeding  the  upper 
bounds  of  this  table  must  base  financial 
assurance  on  a  decommissioning 
funding  plan. 


Greater  than  10"  but  less  than  or  equal  to  10^  times  the  applicable  quantities  of  appendix  B  to  part  30.  (For  a  combination  of 
isotopes,  if  R,  as  defined  in  §70.25(a),  divided  by  10"  is  greater  than  1  but  R  divided  by  10^  is  less  than  or  equal  to  1  )  

Greater  than  10^  but  less  than  or  equal  to  10"  times  the  applicable  quantities  of  appendix  B  to  part  30  (For  a  combination  of 
isotopes,  if  R,  as  defined  in  §70.25(a),  divided  by  10^  is  greater  than  1  but  R  divided  by  10"  is  less  than  or  equal  to  1  )  


$1,125,000 
$225,000 


(e)  Each  decommissioning  funding 
plan  must  contain  a  cost  estimate  for 
decommissioning  and  a  description  of 
the  method  of  assuring  funds  for 
decommissioning  from  paragraph  (f)  of 
this  section,  including  means  for 
adjusting  cost  estimates  and  associated 
funding  levels  periodically  over  the  life 
of  the  facility.  Cost  estimates  must  be 
adjusted  at  intervals  not  to  exceed  3 
years.  The  decommissioning  funding 
plan  must  also  contain  a  certification  by 
the  licensee  that  financial  assurance  for 
decommissioning  has  been  provided  in 
the  amount  of  the  cost  estimate  for 
decommissioning  and  a  signed  original 
of  the  financial  instrument  obtained  to 
satisfy  the  requirements  of  paragraph  (f) 
of  this  section. 


Dated  at  Rockvilie.  Maryland  this  29th  day 
of  September,  2003. 

For  the  Nuclear  Regulatory  Commission. 
.\nnette  Vietti-Cook, 

Sfcrt'tan'  of  the  Commission. 

IP'R  Doc.  03-25093  Filed  10-2-03;  8:45  am] 

BILLING  CODE  7590-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-NM-372-AD;  Amendment 
39-13322;  AD  2003-20-04] 

RIN2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  2000  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Saab  Model  SAAB 
2000  series  airplanes,  that  requires  an 
inspection  to  detect  chafing  or  damage 
to  the  electrical  wire  harnesses  in  the 
left  and  right  wing  fuel  tanks,  applicable 
corrective  action(s)  if  necessary,  and 
installation  of  harnesses.  For  certain 
airplanes,  this  AD  also  requires 
modifying  the  collector  tank  walls.  This 
action  is  necessary-  to  prevent  chafing 


damage  to  the  electrical  wire  harnesses 
in  the  left  and  right  wing  fuel  tanks, 
which  could  cause  misleading  data  and 
erroneous  fuel  pump  cautions  to  be 
displayed  to  the  flightcrew,  and  could 
result  in  electrical  arcing  with 
coxisequent  increased  potential  for  fire 
or  explosion  in  the  fuel  tank.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  November  7,  2003. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
7,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88.  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  nf  thp 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington.  DC. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Rosanno  Rvburn.  Aerospaco  Kn>;ineer, 
Intprndtioiidl  Brani;h.  .ANM-llft.  FAA, 
Transport  Airplane  Diryt:torate,  IbOl 
Lind  Avenue,  SW..  Rentnn.  Washington 
98055-405tS:  telephone  1425)  227-2139; 
td.\  (425)  227-n4't 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  A9  of  the  Federttl 
Avidtion  Regulations  (14  CFR  part  ?9)  to 
include  nn  dirvMirthiness  dire(:ti\.'e  (.-\UJ 
that  is  applicable  to  certain  Saab  Model 
SAAB  2Uf)0  series  airplanes  was 
published  in  the  Federal  Register  on 
fuly  21,  200:i  (ft8  FR  4.i042).  That  ai  tiiin 
proposed  to  rec|uire  an  inspection  to 
detect  chafing  or  damage  to  the 
electrital  wire  harnesses  in  the  left  .ind 
right  wing  fuel  tanks,  applicable 
corrective  action(s)  if  necessar\ .  and 
installation  of  harnesses.  For  certain 
air[)lanes,  that  a(  tir)n  also  propose<i  to 
r^•qulr^'  riiodif\  lUi'  the  collector  tank 
wall-. 

Comments 

Interested  persons  have  been  afforded 
an  'ipportunity  to  participate  in  the 
making  of  this  amendment.  No 
(  omments  were  submitted  in  response 
to  the  [iroposal  or  the  FAA's 
(U'terniinatnm  nf  th''  cost  to  the  public. 

Changes  to  Final  Rule 

Piiniiimph  lei  of  the  proposed  AD 
states:    For  all  airplanes:  Within  18 
months  after  the  effective  date  of  this 
AD,  install  new  electrical  wire 
harnesses  bv  accomplishing  all  the 
actions  specified  in  paragraph  2.E.  of 
the  Ai(:i>mplishment  Instructions  of 
Saab  ServR:e  Bulletin  S.\AB  2()0l)-28- 
U 12.  dated  October  1    21)01      In 
preparing  this  final  rule,  we  re- 
examined the  requirements  of  the 
proposed  AD.  and  in  doing  so.  we  find 
It  nec;essar\  to  clarify  that  our  intent  in 
incluiling  paragraph  (e)  was  NOT  to 
require  that  all  operators  install   ■new" 
electru.al  wire  haruf-sses   Rather, 
paragraph  (e)  was  intt-ndt-d  tn  (  afitur*' 
the  rei ommendation  in  paragraph  2,F. 
of  the  servu:e  bulletin,  which  addresses 
installation  of  harnesses  following 
inspection,  corrective  actions  (which 
mav  inc:lude  installing  new  harnesses 
for  some  airplanes),  and  nuulitic  ation  iif 
applicable). 

For  purposes  of  clarifying  the 
requirements  of  this  .-\D,  wp  have 
combined  paragraphs  (a)  through  fe'i  of 
the  proposed  .\D  into  paragraphs  {,-[]  and 
(b)  of  this  final  rule  to  reference 
accomplishing  the  ac  tions  spec  ifit-d  in 
the  Ac:c:omplishment  lnstruc;tions  of  tfie 
service  bulletin 


Conclusion 

The  F'.AA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  c;hanges 
previously  dc^scribecl  Thc^se  changes 
will  neither  increase  the  economic: 
burden  on  any  operator  nor  increase  the 
scope  of  the  AD. 

Changes  to  14  CFR  Part  39/Efrect  on  the 
AD 

On  lulv  10.  2002,  the  FAA  issued  a 
new  versiim  of  14  CFR  pai-t  39  (67  FR 
47997,  lulv  22.  2002).  which  governs  the 
F.\A's  airwortliiness  dirtu  tives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  produc:ts,  special 
flight  [lermits,  and  alternative  mt^thods 
nt  compliance   However,  for  claritv  and 
c:onsistenc  V  in  this  final  rule,  wc^  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Change  to  Labor  Rate  Estimate 

We  have  re\.  iewt!ci  the  ligures  we  ha\e 
used  over  the  past  several  years  to 
calculate!  .'\D  costs  to  ojierators.  To 
account  tor  v.irious  iiifltitionarv  c:osts  in 
the  .inline  indiistrv.  we  find  it  necessary 
to  iiu  reiise  the  labor  rate  uscid  in  these 
calculations  from  .SHO  [ler  work  hour  to 
$65  per  wcjrk  hour  The  (  ost  impact 
information,  below,  reflec  ts  this 
increase  in  the  specific-d  fiourly  labor 
rate. 

Co.st  Impact 

Tlie  FAA  ^^stllnates  that  3  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  ajiproximatelv  HO  work 
hours  per  airplane  to  ac  c  omplish  the 
reijuired  actions,  and  that  the  average 
labor  rate  is  ,$65  per  work  hour. 
Required  parts  will  cost  appro.xiniatelv 
.S455  per  airplane;   Based  on  these 
figures,  the;  cost  impac:t  of  the  AD  cm 
U.S.  operators  is  estimated  to  be 
,S  16,965,  or  ,S5,fj55  ner  airnlane 

The  cost  inq)ac  t  figure  cHsc:ussed 
above  is  based  on  assumptions  that  no 
opc^rator  has  vet  .icc  (iin[)lishcni  anv  of 
the  recpiirements  of  this  AD  ac:tion.  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  c:cjst  impact 
figures  disc  ussed  in  .M)  rulemaking 
actions  represent  only  the  time 
necessarv  to  perform  the  specific  actions 
ac  tuallv  rec]uired  hv  the  AD.  These 
figures  tvpicalU  do  not  inc:lucie 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  ncH fssitated  by 
nther  adininistrati\t'  actions. 

Regulatory  Impact 

The  regulations  .idopted  herein  will 
not  ha\i'  a  subst.tntial  direc:t  t!tfec:t  on 
the  States,  on  the  relationship  bcitween 


the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,"  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

,Mr  transportation,  Aircraft,  .Aviation 
safetv.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  .\mendment 

■  .■\c:cordingl\ ,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  .Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 ,  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4<l  t  ,S.(:    l()fi(g).  4011  :t.  44701. 

§39.13     [Amended] 

■  2.  Section  39,13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-20-04     Saab  Aircraft  AB:  .^mendmunt 
:i9-l 3.322.  Doc:ket  2001-NM-;i72-AD. 

Appliiubilitv  Model  SA.\B  2000  series 
.urplant^s.  serial  numbers  S.\.'\B  2000-004 
tiirnugh  -Ori.'i  mrlusive.  certific  ated  in  anv 
I  al('g(ir\. 

Note  1:  This  .\D  applies  to  each  airplane 
uientifierl  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
siibjei  I  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
re-paired  so  that  the  performanc:e  of  the 
recjuiremeiits  of  this  AD  is  affRc:ted.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  c:ompliance  in 
acc:ordan(e  with  paragraph  (c)  of  this  AD. 
The  retjuest  should  inc:liide  an  assessment  of 
the  effect  of  the  modific:ation.  alteration,  or 
rrjiair  on  the  unsafe  condition  addressed  by 
ttiis  , AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  recjuest  should  iiic:lude 
spec  ifii:  proposed  ac  tions  to  address  it. 
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Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  damage  to  the  electrical 
wire  harnesses  in  the  left  and  right  wing  fuel 
tanks,  which  could  cause  misleading  data 
and  erroneous  fuel  pump  cautions  to  be 
displayed  to  the  flightcrew,  and  could  result 
in  electrical  arcing  with  consequent 
increased  potential  for  fire  or  explosion  in 
the  fuel  tank,  accomplish  the  following: 

Inspection 

(a)  For  all  airplanes:  Within  18  months 
after  the  effective  date  of  this  AD,  do  a 
detailed  inspection  to  detect  chafing  or 
damage  to  the  electrical  wire  harnesses  in  the 
left  and  right  wing  fuel  tanks  (including  any 
applicable  repair  or  replacement  of  electrical 
wire  harnesses)  by  accomplishing  all  actions 
specified  in  the  Accomplishment 
Instructions  of  Saab  Service  Bulletin  2000- 
28-012,  dated  October  1,  2001.  Do  the 
actions  per  the  service  bulletin.  Any 
applicable  repair  or  replacement  of  an 
electrical  wire  harness  with  a  new  electrical 
wire  harness  must  be  accomplished  before 
further  flight. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  Inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Modification  (for  Certain  Airplanes) 

(b)  For  airplanes  having  serial  numbers 
SAAB  2000-007  through  -063  inclusive: 
Within  18  months  after  the  effective  date  of 
this  AD.  modify  the  collector  tank  walls  by 
accomplishing  all  the  actions  specified  in 
paragraph  2.D.  of  the  Accomplishment 
Instructions  of  Saab  Service  Bulletin  2000- 
28-012.  dated  October  1,  2001. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Saab  Service  Bulletm  2000-28-012, 
dated  October  1,  2001.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Saab  Aircraft  AB,  SAAB 
Aircraft  Product  Support,  S-581.88, 
Link"ping,  Sweden.  Copies  rnay  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700.  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  1-168, 
dated  October  1,  2001. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
November  7,  2003. 

Issued  in  Renton.  Washington,  on 
September  25.  2003. 
Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Serxice. 

[FR  Doc.  03-24841  Filed  10-2-03;  8:45  am] 

BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NM-61-AD;  Amendment 
39-13324;  AD  2003-20-06] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-31  and  DC-9-32 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule:  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9-31  and  DC-9-32 
airplanes.  This  action  requires,  among 
other  actions,  various  inspections  to 
detect  cracks  of  the  cockpit  enclosure 
window  sill,  and  follow-on  and 
corrective  actions,  as  applicable.  This 
action  is  necessary  to  prevent  fatigue 
cracking  of  the  internal  doublers  and 
frame  structiu-e  of  the  fuselage  skin  of 
the  cockpit  enclosure  window  sill, 
which  could  result  in  rapid 
decompression  of  the  fuselage  and 
consequent  reduced  structural  integrity 
of  the  airplane.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 

DATES:  Effective  October  20,  2003. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  20, 
2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  2.  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2003-NM- 
61-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax' to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-NM-61-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCI!  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Aircraft  Group,  Long  Beach 
Division,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846, 
Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (DBOO- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard.  Lakewood,  California:  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wahib  Mina,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L,  FAA,  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramount  Boulevard,  Lakewood. 
California  90712:  telephone  (562)  627- 
5324:  fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  several  reports  of  cracking 
of  the  internal  doublers  and  frame 
structure  of  the  fuselage  skin  of  the 
cockpit  enclosure  window  sill  on 
McDonnell  Douglas  Model  DC-9  series 
airplanes.  These  airplanes  had 
accumulated  between  61,624  and 
100,238  total  flight  cycles.  The  cause  of 
such  cracking  has  been  attributed  to 
high-cycle  fatigue.  Fatigue  cracking  of 
the  subject  area,  if  not  corrected,  could 
result  in  rapid  decompression  of  the 
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fuselage  .ind  conscquoiit  reduced 
structural  iritpijiitv  of  the  airplane. 

Other  Related  Rulemaking 

On  ()( tober  11.  2002.  the  FAA  issued 
.\D  2002-21-09.  amendment  39-12915 
(67  FR  6=s:<03.  October  24.  2002). 
applicable  to  certain  McDonnell 
Douglas  Model  DC;-9-10,  -20.  -30.  -40. 
and  -50  series  airplanes,  which 
currently  requires,  among  other  actions, 
various  inspections  to  detect  cracks  of 
the  co(  kpit  enclosure  window  sill,  and 
follow-on  and  corrective  actions,  as 
applicable  That  AD  was  prompted  by 
reports  of  cracking  of  the  internal 
doublers  and  frame  structure  of  the 
fuselage  skin  of  the  cockpit  enclosure 
window  sill  The  actions  required  by 
that  AD  are  intended  to  prevent  fatigue 
cracking  of  the  internal  doublers  and 
frame  struc'ture  of  the  fuselage  skin  of 
the  co<  kpit  enclosure  window  sill. 
which  could  result  in  rapid 
decompression  of  the  fuselage  and 
consequent  reduced  structural  integrity 
of  the  airplane 

Since  issuance  of  that  AD,  the  FAA 
has  determined  that  the  same  unsafe 
condition  addressed  in  that  AD  may 
exist  on  certain  additional  Model  Dr,-9- 
31  and  D(:-9-32  airplanes.  The  FA.\ 
was  advised  that  four  Model  D09-31 
and  D(;-V^-32  airplanes  (manufacturer's 
fuselage  numbers  U2ti8.  0505,  1039,  and 
1646)  were  omitted  inadvertently  from 
the  applicability  of  AD  2002-2 1-09 
because  those  airplanes  had  been 
excluded  inadvertently  from  the 
effectu  it\'  of  paragraph  1  A.  of  Boeing 
Service  Bulletin  DC. 9-53-290.  Revision 
01.  dated  March  15.  2002  Therefore, 
these  additional  airplanes  are  also 
subject  \l>  the  same  unsafe  condition 
addressed  in  AD  2002-21-09 

E.xplanation  of  Relevant  Service 
Information 

The  F.\A  has  reviewed  and  approved 
Boeing  Service  Bulletin  DC:9-53-290. 
Revision  02,  dated  January  30,  2003. 
The  procedures  specified  bv  Revisitin  02 
of  the  service  bulletin  are  essentiallv  the 
same  as  those  procedures  included  in 
Boeing  .Sen,ic:e  Bulletin  Dr9-53-290, 
Revision  01,  dated  March  15.  2002,  as 
cited  in  AD  2002-21-09.  However,  this 
revision  also  adds  four  airplane  fuselage 
numbers  to  the  effec  tivitv.  No  more 
work  is  necessarv  on  the  airplanes 
changed,  as  shown  in  Revision  01  of  the 
service  bulletin 

Accomplishment  of  the  actions 
specified  in  AD  2002-21-09  is 
acceptable  for  compliance  with  the 

requirements  of  this  .AD 


Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  becMi 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  that  may  be  registered  in  the 
United  States  at  some  time  in  the  future, 
this  AD  is  being  issued  to  prevent 
fatigue  cracking  of  the  internal  doublers 
and  frame  structure  of  the  fuselage  skin 
of  the  cockpit  enclosure  window  sill, 
which  could  result  in  rapid 
decompression  of  the  fuselage  and 
consequent  reduced  structural  integrity 
of  the  airplane.  This  AD  requires,  among 
other  actions,  various  inspections  to 
detect  cracks  of  the  cockpit  enclosure 
window  sill,  and  follow-on  and 
corrective  actions,  as  applicable.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously,  except  as 
discussed  below 

Difference  Between  Rule  and  Service 
Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  AD  requires  the  repair  of  those 
conditions  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA 

Changes  to  14  CFR  Part  39/Effect  on  the 
AD 

On  lulv  10.  2002.  the  FAA  issued  a 
new  version  of  14  CT'R  part  39  (67  FR 
47997.  ,iulv  22.  2002).  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39.  onlv  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 

Change  to  Labor  Rate  Estimate 

\Vt>  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  fintl  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
Sfi5  per  work  hour.  Tht?  cost  impact 
information,  below,  reflects  this 
increase'  in  the  specified  hourly  labor 
rate 

Cost  Impact 

None  of  the  ,iir[)ldnes  aHected  by  this 
action  are  on  the  C.S.  Register.  All 
airplanes  in(  luded  in  the  applicability 
of  this  rule  currently  are  operated  by 
non-l'.S.  operators  under  foreign 


registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  4  work  hours  to 
accomplish  the  required  actions,  at  an 
average  labor  rate  of  $65  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  AD  would  be  $260  per  airplane. 

Determination  of  Rule's  Effective  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specifier  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
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in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-61-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  smeill  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi-om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  piu-suant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 


2003-20-06    McDonnell  Douglas: 

Amendment  39-13324.  Docket  2003- 
NM-61-AD. 

Applicability:  Model  DC-9-31  and  DC-9- 
32  airplanes;  fuselage  numbers  0268,  0505, 
1039  and  1046;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  internal 
doubters  and  frame  structure  of  the  fuselage 
skin  of  the  cockpit  enclosure  window  sill, 
which  could  result  in  rapid  decompression  of 
the  fuselage  and  consequent  reduced 
structural  integrity  of  the  airplane, 
accomplish  the  following: 

Note  1:  Where  there  are  differences 
between  the  AD  and  the  referenced  service 
bulletin,  the  AD  prevails. 

Initial  Inspections 

(a)  Before  the  accumulation  of  40.000  total 
landings,  or  within  5,000  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  do  the  actions  specified  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  AD  per  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  DC9-53-290.  Revision  02. 
dated  January  30,  2003. 

(1)  Do  a  general  visual  inspection  to 
determine  if  any  existing  repair  of  the 
internal  doublers  and  frame  structur^jaf  the 
fuselage  skin  of  the  cockpit  enclosure 
window  sill  has  been  accomplished  before 
the  effective  date  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

(2)  Do  inspections  to  detect  cracks  or  loose 
or  missing  fasteners  of  the  cockpit  enclosure 
window  sill  per  paragraphs  3.B.I.  through 
3.B.6.  of  the  Accomplishment  Instructions  of 
the  service  bulletin.  The  inspections  include 
a  general  visual  inspection  to  detect  loose  or 
missing  fasteners  or  cracks  of  the  upper  nose 
skins  of  the  cockpit;  a  high  frequency  eddy 
current  (HFEC)  inspection  for  cracking  of 
Zees;  and  detailed,  borescope,  and  HFEC 
inspections  for  cracking  of  the  skins  and 
frames. 

Note  3:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 


Note  4:  If  any  cracked  Zee  is  found  during 
any  inspection  per  paragraph  (a)(2)  of  this 
AD,  refer  to  paragraph  (h)  of  this  AD. 

Condition  1  (No  Previous  Repair  and  No 
Crack) 

(b)  If  no  previous  repair  and  no  crack  is 
found  during  the  inspections  required  by 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD:  Do  the 
actions  specified  in  paragraph  (b)(1)  or  (b)(2) 
of  this  AD.  at  the  times  specified  in  those 
paragraphs. 

Condition  1,  Option  1:  Repetitive  Inspections 

(1)  Condition  1,  Option  1;  Repeat  the 
inspections  required  by  paragraph  (a)(2)  of 
this  AD  every  5,000  landings,  until  paragraph 
(b)(2)  of  this  AD  is  done.  If  any  crack  is 
found,  before  further  flight,  determine  the— 
applicable  Condition  as  specified  in  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  DC9-53-290.  Revision  02, 
dated  January  30,  2003,  and  do  the  applicable 
actions  required  by  this  .AD. 

Condition  1,  Option  2:  Permanent  Repair 

(2)  Condition  1,  Option  2:  Do  paragraphs 
(b)(2)(i)and(b)(2)(ii)ofthis  AD. 

(i)  Before  further  fiight,  do  all  actions 
associated  with  the  permanent  repair 
(including  detailed  and  eddy  current 
inspections  of  various  parts;  and  repair, 
replacement,  or  rework  of  those  parts,  as 
applicable)  per  Condition  1,  Option  2.  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  DC9-53-290.  Revision  02. 
dated  January  30.  2003.  This  terminates  the 
repetitive  inspections  per  paragraph  (b)(1)  of 
this  AD. 

Note  5:  Boeing  Service  Bulletin  1X^9-53- 
290.  Revision  02,  dated  January  30.  2003. 
refers  to  Boeing  Service  Rework  Drawing 
SR09530268,  Revision  D,  dated  November 
29,  2001.  as  an  additional  source  of  service 
information  for  identifying  parts  to  be 
inspected,  and  repairing,  replacing,  or 
reworking  those  parts. 

(ii)  Within  40,000  landings  after  doing  the 
permanent  repair  required  by  paragraph 
(b)(2)(i)  of  this  AD.  repeat  the  inspections 
specified  in  paragraph  (a)(2)  of  this  AD  to 
detect  any  crack  of  the  completed  repair,  per 
the  Accomplishment  Instructions  of  the 
service  bulletin.  If  no  crack  is  found,  repeat 
the  inspections  specified  in  paragraph  (a)(2) 
of  this  AD  every  5.000  landings.  If  any  crack 
is  found,  do  paragraph  (g)  of  this  AD. 

Condition  2  (Any  Crack  Within  Flyable 
Limits  for  Temporary  Repair) 

(c)  If  any  crack  is  found  during  the  initial 
inspection  required  by  paragraph  (a)(2)  of 
this  AD,  or  during  any  repetitive  inspet:tion 
required  by  paragraph  (b)(1)  of  this  .AD,  and 
that  crack  is  within  the  fivable  limits 
specified  in  Condition  2  of  the 
.Accomplishment  Instructions  of  Boeing 
Service  Bulletin  DC9-53-290,  Revision  02, 
dated  January  30,  2003:  Do  the  actions 
specified  in  paragraph  (c)(1)  or  (c)(2)  of  this 
AD. 

Note  6:  Boeing  Service  Bulletin  DC9-53- 
290,  Revision  02.  dated  January  30.  2003. 
refers  to  Boeing  Service  Rework  Drawing 
SR09530208.  Revision  D,  dated  November 
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29.  2001,  as  the  source  for  determining 
flvable  limits. 

Condition  2,  Option  1:  Temporary  Repair 
and  Repetitive  Inspections 

(1)  Condition  2.  Option  1   Do  paragraphs 
(c:)(l)(i).  (r)(l)(ii),  (c)(l)(iii).  and  (c)(l)(iv)  of 
this  AD.  at  the  times  specified  in  those 
paragraphs 

(i)  Before  further  flight,  do  the  temporary 
repair  (including  installation  of  doublers)  per 
Condition  2,  Option  1.  of  the 
Accomplishment  Instructions  of  the  service 
bulletin 

(li)  Within  2.000  landings  after  doing  the 
temporarv  repair,  do  a  general  visual 
inspection  to  detect  cracks  of  the  skins  and 
external  doublers  If  no  craiik  is  found  thai 
is  outside  the  flvable  limits  specified  in 
Condition  2  of  the  .Accomplishment 
Instructions  of  the  service  bulletin,  repeat  the 
inspe<:tion  every  2,000  landings  until 
paragraph  {c)(2J(i)  of  this  \D  is  done 

(iii)  Within  3,500  landings  after  doing  the 
temporarv  repair,  do  borestope  and  HFhC 
inspettions  to  delect  cracks  of  the  internal 
structure  If  no  crack  is  found  that  is  outside 
the  flvable  limits  specified  in  Condition  2  of 
the  Accomplishment  Instructions  of  the 
service  bulletin,  repeat  the  inspection  every 
3.500  landings  until  paragraoh  (c)(2)(i)  of  this 
.\D  is  done 

Nole  7:  If  any  crack  is  found  during  any 
inspection  per  paragraph  (c)(l)(ii)  or 
(c)(ll(iii)  of  this  AD.  refer  to  paragraph  (f)  of 
this  AD. 

(iv)  Except  as  provided  bv  paragraph  (f)  of 
this  .\D.  within  8.000  landings  after  doing 
the  temporarv  repair  do  the  permanent 
repair  specified  in  paragraph  {tj(2)  of  this 
AD. 

Condition  2,  Option  2:  Permanent  Repair 

(2)  Condition  2,  CJption  2  Do  paragraphs 
(c)(2)(i)  and  (c)(2l(ii)  of  this  AD  at  the  times 
specified  in  those  paragraphs, 

(il  Before  further  flight,  do  all  actions 
associated  with  the  permanent  repair 
(including  detailed  and  edd\  c  urrent 
inspections  of  various  parts:  and  repair 
replacement,  or  rework  of  those  parts,  as 
applicable)  per  Condition  2.  Option  2,  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  This  terminates  the  repetitive 
inspections  required  bv  paragraphs  (c)(l)(ii) 
and(c)(l)(iii)ofthis  AD 

(ii)  Within  40,000  landings  after  doing  the 
permanent  repair  required  by  paragraph 
(c)(2)(i)  of  this  .\D.  repeat  the  inspet.tions 
specified  m  paragraph  (a)(2)  of  this  AD  to 
detect  anv  crack  of  the  completed  repair,  per 
the  Accomplishment  Instructions  of  the 
service  bulletin.  If  no  crack  and  no  crack 
progression  is  found,  repeat  the  inspections 
specified  in  paragraph  (a)(2)  of  this  AD  every 
5.000  landings.  If  any  crack  or  crack 
progression  is  found,  do  paragraph  (g)  of  this 
AD, 

Condition  3  (Existing  Temporary  Repairs  Per 
Certain  Service  Information) 

(d)  If  anv  temporary  repair  is  found  during 
anv  inspection  required  bv  paragraph  (a)(1) 
of  this  AD  and  that  repair  was  accomplished 
per  the  service  information  identified  in 
Condition  3  of  the  Accomplishment 


Instructions  of  Boeing  Service  Bulletin  DC9- 
53-290.  Revision  02.  dated  January  30.  2003: 
Do  the  actions  spe<  ified  in  paragraph  (d)(1) 
or  (d)(2)  of  this  AD  ALso,  if  the  Station 
Y=83  550  frames  have  been  repaired  before 
the  effective  date  of  this  AD  per  DC-9/MD- 
80  Structural  Repair  Manual.  Section  53-03. 
Figure  34.  nr  Boeing  Service  Rework  Drawing 
S509530127.  do  a  one-time  inspection  of  the 
frames  for  crack  growth  emanating  beyond 
the  repair  angles  If  any  crack  progression  is 
found,  before  further  flight,  replace  the 
frames  with  new  frames  per  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

Condition  3,  Option  1:  Repetitive  Inspections 

(1)  Condition  3.  Option  1   Do  paragraphs 
(d)(l)(i),  (d)(l)(ii),  and  (d)(l)(iii)  of  this  AD  at 
the  times  specified  in  those  paragraphs, 

(i)  Within  2,000  landings  after  doing  the 
temporarv  repair,  or  before  further  flight  after 
accomplishment  of  the  initial  inspections  in 
paragraph  (a)  of  this  AD,  whichever  is  later, 
do  a  general  visual  inspet  tion  to  detect 
cracks  of  the  skins  and  external  doublers.  If 
no  f;rack  is  found  that  is  outside  the  flyable 
limits  specified  in  Condition  2  of  the 
.Accomplishment  Instructions  of  the  service 
bulletin,  repeat  the  inspection  every  2.000 
landings  until  paragraph  (d)(2)(i)  of  this  AD 
is  done 

Note  8:  If  any  crack  outside  the  flyable 
limits  IS  found  during  anv  inspe<:tion  per 
paragraph  (d)(l  )(i)  or  (d)(  l)lii)  of  this  AD. 
refer  to  paragraph  (f)  of  this  AD 

(ii)  Within  3,500  landings  after  doing  the 
temporarv  repair,  or  before  further  flight  after 
accomplishment  of  the  initial  inspections  in 
paragraph  (a)  of  this  AD.  whichever  is  later, 
do  boresf  ope  and  HFEC  inspections  to  detect 
cracks  of  the  internal  structure.  If  no  crack  is 
found  that  is  outside  the  flyable  limits 
specified  in  Condition  2  of  the 
Accomplishment  Instructions  of  the  service 
bulletin,  repeat  the  inspet:tion  every  3,500 
landings  until  paragraph  (d)(2)(i)  of  this  AD 
is  done. 

(iii)  Except  as  provided  by  paragraph  (f)  of 
this  AD.  within  8,000  landings  after  doing 
the  temporarv  repair,  or  before  further  flight 
if  more  than  8.000  landings  have  been 
accumulated  since  the  temporary  repair,  do 
the  permanent  repair  specified  in  paragraph 
{d)(2)(i)ofthis  AD. 

Condition  3,  Option  2:  Permanent  Repair 

(2)  Condition  3.  Option  2:  Do  paragraphs 
(d)(2)(i)  and  (d)(2)(ii)  of  this  AD  at  the  times 
specified  in  those  paragraphs, 

(i)  Before  further  flight,  do  all  actions 
asscK;iated  with  the  permanent  repair 
(including  detailed  and  eddy  current 
inspections  of  various  parts;  and  repair, 
replacement,  or  rework  of  those  parts,  as 
applif:able)  per  Condition  3,  Option  2,  of  the 
.Accomplishment  Instructions  of  the  service 
bulletin.  This  terminates  the  repetitive 
inspet:tior>s  required  bv  paragraphs  (d)(l)(i) 
and(d)(l)(ii)ofthis  AD, 

(ii)  Within  40,000  landings  after  doing  the 
permanent  repair  required  by  paragraph 
{d)(2)(i)  of  this  AD,  repeat  the  inspections 
specified  m  paragraph  (a)(2)  of  this  AD  to 
detect  any  crack  of  the  completed  repair,  per 
the  Accomplishment  Instructions  of  the 


service  bulletin.  If  no  crack  and  no  crack 
progression  is  found:  Repeat  the  inspections 
specified  in  paragraph  (a)(2)  of  this  AD  every 
5,000  landings.  If  any  crack  or  crack 
progression  is  found,  do  paragraph  (g)  of  this 
AD. 

Condition  4  (Existing  Repairs  Per  Other 
Service  Information) 

(e)  If  any  repair  is  found  during  any 
inspection  requi-^d  by  paragraph  (a)(1)  of 
this  AD,  and  the  repair  was  not  accomplished 
per  the  service  information  identified  in 
Condition  4  of  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  DC9- 
53-290.  Revision  02,  dated  January  30,  2003: 
Before  further  flight,  repair  per  a  method 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (ACO),  FAA. 

Condition  5  (Crack  Outside  Flyable  Limits 
for  Temporary  Repair) 

(f)  If  any  crack  is  found  during  any 
inspection  required  by  paragraph  (a)(2), 
(b)(1),  (c)(l)(ii),  (c)(l)(iii),  (d)(l)(i),  or  (d)(l)(ii) 
of  this  AD;  and  that  crack  is  outside  the 
limits  specified  in  Condition  2  of  tt^ 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  DC9-53-290,  Revision  02, 
dated  [anuarv  30,  2003;  and  a  permanent 
repair  was  not  previously  accomplished  per 
this  AD:  Do  paragraphs  (f)(1)  and  (f)l2)  of  this 
AD  at  the  times  specified  in  those 
paragraphs. 

(1)  Before  further  flight,  do  all  actions 
associated  with  the  permanent  repair 
(including  detailed  and  eddy  current 
inspections  of  various  parts:  and  repair, 
replacement,  or  rework  of  those  parts,  as 
applicable)  per  Condition  5  of  the 
Accomplishment  Instructions  of  the  service 
bulletin, 

(2)  Within  40.000  landings  after  doing  the 
permanent  repair  required  by  paragraph  (f)(1) 
of  this  AD,  repeat  the  inspections  specified 
in  paragraph  (a)(2)  of  this  AD  to  detect  any 
crack  of  the  completed  repair,  per  the 
Accomplishment  Instructions  of  the  service 
bulletin.  If  no  crack  and  no  crack  progression 
is  found,  repeat  the  inspections  specified  in 
paragraph  (a)(2)  of  this  AD  every  5,000 
landings.  If  any  crack  or  crack  progression  is 
found,  do  paragraph  (g)  of  this  AD. 

Corrective  Actions:  Cracking  Following 
Permanent  Repair 

(g)  If  any  crack  or  crack  progression  is 
found  during  any  inspection  required  by 
paragraph  (b)(2)(ii).  (c)(2)(ii).  (d)(2)(ii).  or 
(f)(2)  of  this  AD:  Before  further  flight,  repair 
per  a  method  approved  by  the  Manager,  Los 
Angeles  ACO, 

Corrective  Action  for  Cracked  Zee 

(h)  If  any  cracked  Zee  is  found  during  any 
inspection  performed  per  paragraph  (a)(2)  of 
this  AD:  Before  further  flight,  replace  the 
cracked  Zee  with  a  new  part  per  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  DC9-53-290,  Revision  02, 
dated  January  30,  2003, 

Credit  for  Accomplishment  of  Related  AD 
2002-21-09,  Amendment  39-12915 

(i)  Accomplishment  of  the  actions 
specified  in  AD  2002-21-09  is  acceptable  for 
compliance  withthe  requirements  of  this  AD, 
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Alternative  Methods  of  Compliance 

(j)(l)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Los  Angeles  ACXD,  FAA,  is 
authorized  to  approve  alternative  methods  of 
compliance  (AMOCs)  for  this  AD. 

(2)  An  AMOC  that  provides  an  acceptable 
level  of  safety  may  be  used  for  any  repair 
required  by  this  AD,  if  it  is  approved  by  a 
Boeing  Company  Engineering  Representative 
(DER)  who  has  been  authorized  by  the 
Manager,  Los  Angeles  AGO,  to  make  such 
findings. 

Incorporation  by  Reference 

(k)  Unless  otherwise  specified  by  this  AD, 
the  actions  shall  be  done  in  accordance  with 
Boeing  Service  Bulletin  DC9-53-290, 
Revision  02,  dated  January  30,  2003.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Aircraft  Group,  Long  Beach 
Division,  3855  Lakewood  Boulevard,  Long 
Beach.  California  90846,  Attention:  Data  and 
Service  Management.  Dept.  C1-L5A  (D800- 
0024).  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Los  Angeles  ACO,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Effective  Date 

(1)  This  amendment  becomes  effective  on 
October  20,  2003. 

Issued  in  Renton,  Washington,  on 
September  24,  2003. 
Aii  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

|FR  Doc.  03-24681  Filed  10-2-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-CE-29-AD;  Amendment 
39-13323;  AD  2003-20-05] 

RIN  2120-AA64 

Airworthiness  Directives;  PILATUS 
Aircraft  Ltd.  Model  PC-7  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  The  FAA  adopts  a  new 
airworthiness  directive  (AD)  for  certciin 
PILATUS  Aircraft  Ltd.  (Pilatus)  Model 
PC-7  airplanes.  This  AD  requires  you  to 
inspect  the  forward  and  aft  dihedral 
fittings  for  cracks  and  replace  any 
cracked  fitting.  This  AD  also  requires 
you  to  modify  the  aft  dihedial  fitting 
and  spar-cap  bolt  holes.  This  AD  is  the 


result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Switzerland.  The  actions  specified  by 
this  AD  are  intended  to  prevent  cracks 
from  developing  in  the  forward  and  aft 
dihedral  fittings,  which  could  result  in 
failure  of  the  wing  in  certain  maneuvers. 
Such  failure  could  lead  to  loss  of  control 
of  the  airplane. 

DATES:  This  AD  becomes  effective  on 
November  14,  2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulation  as  of  November  14,  2003. 
ADDRESSES:  You  may  get  the  service 
information  identified  in  this  AD  from 
Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland; 
telephone:  +41  41  619  63  19;  facsimile: 
+41  41  619  6224;  or  from  Pilatus 
Business  Aircraft  Ltd.,  Product  Support 
Department,  11755  Airport  Way, 
Broomfield,  Colorado  80021;  telephone: 
(303)  465-9099;  facsimile:  (303)  465- 
6040. 

You  may  view  the  AD  docket  at  FAA, 
Central  Region,  Office  of  the  Regional 
Coimsel,  Attention:  Rules  Docket  No. 
2003-CE-29-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  Office 
hours  are  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD? 

The  Federal  Office  for  Civil  Aviation 
(FOCA),  which  is  the  airworthiness 
authority  for  Switzerland,  recently 
notified  FAA  that  an  unsafe  condition 
may  exist  on  certain  Pilatus  Model  PC- 
7  airplanes.  The  FOCA  reports  that  an 
operator  of  a  similar  aircraft  type  design, 
which  uses  identical  dihedral  fittings, 
reported  a  crack  in  one  fitting.  An 
inspection  of  the  fleet  revealed  stress 
corrosion  cracking  in  six  aft  dihedral 
fittings.  Each  cracked  fitting  was  found 
on  airplanes  that  had  logged  more  than 
3,000  hours  time-in-service  (TIS)  or  had 
been  in  service  for  10  years  or  more. 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

Cracks  in  the  forward  and  aft  dihedral 
fittings  could  result  in  failure  of  the 
wing  in  certain  maneuvers.  Such  failure 
could  lead  to  loss  of  control  of  the 
airplane. 


Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Pilatus  Model 
PC-7  airplanes.  This  proposal  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  July  3,  2003  (68  FR  398970).  The 
NPRM  proposed  to  require  you  to: 

— Inspect  the  forward  and  aft  dihedral 
fittings  for  cracks; 

— Replace  any  cracked  fittings  found; 
and 

— Modify  the  aft  dihedral  fittings  and 
spar-cap  bolt  holes. 

Was  the  Public  Invited  To  Comment? 

We  provided  the  public  the 
opportunity  to  participate  in  the 
development  of  this  AD.  We  received  no 
comments  on  the  proposal  or  on  the 
determination  of  the  cost  to  the  public. 

Conclusion 

What  Is  FAA 's  Final  Determination  on 
This  Issue? 

We  have  carefully  reviewed  the 
available  data  and  determined  that  air 
safety  and  the  public  interest  require 
adopting  the  AD  as  proposed  except  for 
minor  editorial  corrections.  We  have 
determined  that  these  minor 
corrections: 

— Provide  the  intent  that  was  proposed 
in  the  NPRM  for  correcting  the  imsafe 
condition;  and 

— Do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM. 

Changes  to  14  CFR  Part  39— Effect  on 
the  AD 

How  Does  the  Revision  to  14  CFR  Part 
39  Affect  This  AD? 

On  July  10,  2002,  the  FAA  published 
a  new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  AD  system.  This  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Costs  of  Compliance 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  10 
airplanes  in  the  U.S.  registry. 
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What  Is  the  Cost  Impact  of  This  AD  on 
OwntTs/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  actions  of  this  AD: 


Inspections 


Labor  cost 


Parts  cost 


Total  cost 
per  airplane 


Total  cost  on  U.S. 
operators 


3  workhours  per  fitting  (4  fittings  per  airplane)  -^     Not  applicable 
$60  per  hiour  =  SI 80  per  fitting  | 


$180  X  4  fittings  per  airplane  =  \  $720  x  10  = 


$720 


$7,200 


FORWARD  Dihedral  Fitting  Replacement 


Labor  cost 


Parts  cost 


Total  cost 
per  airplane 


93  wo.-khours  per  fitting  (2  fittings  per  airplane)   >■   $60  per  hour  =  ■  $142  per  replacement  fitting 
$5,580  per  fitting 


$5,722  per  fitting. 


Aft  Dihedral  Fitting  Replacement  and  Modification 


Labor  cost 


Parts  cost 


Total  cost 
per  airplane 


20  worktiours  per  fitting  for  replacement  and     S76  per  replacement  fitting  and  $66  for  modi-     $1,200  +  $76  +  $66  =  $1,342  (latx)r,  replace- 
modification  (2  fittir.gs  per  airplane)  •  $60  per        fication  bolts  ment.  and  modification  per  fitting) 

hour  =  $1.2fbO  per  fitting  $600  +  $66  =  $666  (labor  and  modification 


10  workhours  per  fitting  for  modification  only  (2 
fittings  per  airplane)  >  $60  per  hour  =  $600 
per  fitting 


per  fitting) 


Compliance  Time  of  This  \D 

What  Is  the  Compliance  Time  of  This 
ADl' 

The  compliance  time  of  this  AD  is 
whichever  occurs  later:  (1)  upon  the 
accumulation  of  3.000  hours  time-in- 
service  (TIS)  on  the  dihedral  fittings  or 
10  years  after  installation  of  the  dihedral 
fittings,  whichever  occurs  first:  or  (2) 
within  90  days  after  the  effective  date  of 
this  AD. 

Why  Is  the  Compliance  Time  of  This  AD 
Presented  in  Both  Hours  TIS  and 
Calendar  Time'' 

Cracking  of  the  dihedral  fittings  on 
the  affected  airplanes  is  caused  by  stress 
corrosion,  which  starts  as  a  result  of 
high  local  stress  incurred  through 
operation.  Corrosion  can  then  develop 
regardless  of  whether  the  airplane  is  in 
flight  or  on  the  ground.  The  cracks  may 
not  be  noticed  initially  as  a  result  of  the 
stress  loads,  but  could  then  progress  as 
a  result  of  corrosion.  The  stress  incurred 
during  flight  operations  or  temperature 
changes  could  then  cause  rapid  crack 
growth.  In  order  to  ensure  that  these 
stress  corrosion  cracks  do  not  go 
undetected,  a  compliance  time  of 
specific  hours  TIS  and  calendar  time  is 
used. 


Regulatory  Findings 

Will  This  AD  Impact  Various  Entities? 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
nf)t  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Will  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action '' 

For  the  reasons  disc:ussed  above,  I 
certify  that  this  AD: 

1    is  not  a  "significant  regulatory 
action"  under  E.xecutive  Order  12866; 

2.  Is  not  a  "significant  rule  '  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  1 1034.  February  26.  1979):  and 

3.  Will  not  have  a  significant 
economic:  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Df)cket.  You  may  get  a  copy  of 
this  summary  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
Include  "AD  Docket  No.  2003-CE-29- 
.\D "  in  your  request. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

■  2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2003-20-05     Pilatus  Aircraft  Ltd.: 

Amendment  ,39-13323:  Docket  No. 
2003-Ch-2q-.'\D. 

When  Does  This  AD  Become  Effective? 

(a)  This  AD  becomes  effective  on 
November  14,  2003. 

Are  Any  Other  ADs  Affected  by  This  Action? 

(bl  None. 
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What  Airplanes  Are  Affected  by  This  AD? 

(c)  This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are: 

(1)  Cerlificated  in  any  category;  and 

(2)  Equipped  with  forward  and  aft  dihedral 
fittings,  part  number  (P/N)  111.34.07.469, 
111.34.07.470,  111.34.07.471,  and  P/N 
111.34.07.472. 


Model 

Manufacturer 

serial  Nos. 

(MSN) 

PC-7  

101  through 
618. 

What  Is  the  Unsafe  Condition  Presented  in 
This  AD? 

(d)  This  AD  is  the  result  of  mandatory 
continuing  airworthiness  information  (MCAI) 


issued  by  the  airworthiness  authority  for 
Switzerland.  The  actions  specified  by  this 
AD  are  intended  to  prevent  cracks  from 
developing  in  the  forward  and  aft  dihedral 
fittings,  which  could  result  in  failure  of  the 
wing  in  certain  maneuvers.  Such  failure 
could  lead  to  loss  of  control  of  the  airplane. 

What  Must  I  Do  To  Address  This  Problem? 

(e)  To  address  this  problem,  you  must 
accomplish  the  following: 


Actions 


(1)  Accomplish  the  following  Inspections: 
(i)  Using  Impedance-Plane  Eddy-Current  in- 
spection procedures,  Inspect  the  aft  difiedral 
fittings,  P/N  111.34.07.469  and  P/N 
1 1 1 ,34.07.470,  for  cracks;  and 
(il)  Using  Radiographic  Inspection  procedures, 
inspect  the  forward  dihedral  fittings,  P/N 
111.34.07.471  and  P/N  111.34.07.472,  for 
cracks 


Compliance 


Procedures 


At  whkihever  of  the  following  occurs  later,  un- 
less already  accomplished:  upon  the  accu- 
mulation of  3,000  hours  time-in-service 
(TIS)  on  the  dihedral  fittings  or  10  years 
after  Installation  of  the  dihedral  fittings, 
whrchever  occurs  first;  or  within  90  days 
after  November  14,  2003  (the  effective  date 
of  this  AD). 


Inspect  in  accordance  with  Pilatus  PC-7 
Service  Bulletin  No.  57-006,  Revision  No. 
3,  dated  January  15,  2003. 


(2)  If  a  crack  is  found  in  any  aft  dihedral  fittings, 
P/N  111.34.07.469  and/or  P/N 

111,34.07.470,  replace  with  an  improved  fit- 
ting, P/N  557.10.09.071  and/or  P/N 
557,10.09.072  (as  applicabte  or  FAA-ap- 
proved  equivalent  P/N),  and  modify  tbe  spar- 
cap  tx)lt  fioles 


Prior  to  further  flight  after  the  inspection  re- 
quired in  paragraph  (e)(1)  of  this  AD. 


Modify  in  accordance  with  Pilatus  PC-7  Serv- 
ice Bulletin  No.  57-006,  Revision  No  3, 
dated  January  15.  2003 


(3)  If  no  cracks  are  found  in  any  aft  dihedral  fit- 
tings, P/N  111.34.07.469  and  P/N 
111.34.07.470,  RfKxJify  the  fittings  and  the 
spar-cap  bolt  holes 


Prior  to  further  flight  after  the  inspection  re- 
quired in  paragraph  (e)(1)  of  this  AD. 


Modify  in  accordance  with  Pilatus  PC-7  Serv- 
rce  Bulletin  No.  57-006.  Revision  No.  3, 
dated  January  15,  2003 


(4)  If  cracks  are  found  in  any  forward  dihedral 
fittings,  P/N  111.34.07.471  and/or  P/N 
1 1 1 .34.07.472,  replace  with  a  new  part 


Prior  to  further  flight  after  the  inspection  re- 
quired in  paragraph  (e)(1)  of  this  AD. 


(5)  If  no  cracks  are  found  In  any  forward  dihe- 
dral fittings,  P/N  111.34.07.471  and  P/N 
1 1 1 .34.07.472,  no  further  actk>n  is  required 


Not  applicab>le 


(6)  Only  install  aft  dihedral  fittings  that  have  a 
P/N  of  557.10.09.071  and  P/N 
557.10.09.072.  You  must  also  accomplish  the 
spar-cap  bolt  hole  modification 


As  of  November  14,  2003  (the  effective  date 
of  this  AD). 


Not  applrcable. 


Not  applicable. 


Modify  the  spar-cap  bolt  holes  in  accordance 
with  Pilatus  PC-7  Service  Bulletin  No.  57- 
006,  Revision  No.  3,  dated  January  15, 
2003. 


What  About  Alternative  Methods  of 
Compliance? 

(f)  You  may  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD  by  following  the  procedures  in  14 
CFR  39.13.  Send  your  request  to  the  Manager, 
Standards  Office,  Small  Airplane  Directorate, 
FAA.  For  information  on  any  already 
approved  alternative  methods  of  compliance, 
contact  Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate.  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4059;  facsimile:  (816) 
329-4090. 

Is  There  Material  Incorporated  by 
Reference? 

(g)  Actions  required  by  this  AD  must  be 
done  in  accordance  with  Pilatus  PC-7 
Service  Bulletin  No.  57-006,  Revision  No.  3, 
dated  January  15,  2003.  The  Director  of  the 
Federal  Register  approved  the  incorporation 
by  reference  of  this  service  bulletin  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 


part  51.  You  may  get  a  copy  from  Pilatus 
Aircraft  Ltd.,  Customer  Liaison  Manager, 
CH-6371  Stans,  Switzerland;  telephone:  +41 
41  619  63  19;  facsimile:  +41  41  619  6224:  or 
from  Pilatus  Business  Aircraft  Ltd.,  Product 
Support  Department,  11755  Airport  Way, 
Broomfield,  Colorado  80021;  telephone:  (303) 
465-9099;  facsimile:  (303)  465-6040.  You 
may  review  copies  at  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  901  Locust, 
Room  506,  Kansas  City,  Missouri  64106:  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

Is  There  Other  Information  That  Relates  to 
This  Subject? 

(h)  Swiss  AD  HB  2003-196,  dated  May  12, 
2003,  also  addresses  the  subject  of  this  AD. 


Issued  in  Kansas  City.  Missouri,  on 
September  24,  2003. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
[FR  Doc,  03-24685  Filed  1O-2-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2003-NE-27-AO:  Amendment 
39-13325;  AD  2003-20-07] 

RIN2120-AA64 

Airworthiness  Directives;  General 
Electric  Company  (GE)  CF6-80E1 A2 
Turtwfan  Engines 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  The  FAA  is  adopting  a  new 

airworthiness  directive  (AD)  for  General 
Electric  Company  (GE)  CF6-80E1A2 
turbofan  engines  with  forward  engine 
mount  platforms  part  numbers  (P/Ns) 
1520M53G04  and  1846M24G15 
installed.  This  AD  requires  initial  and 
repetitive  fluorescent  penetrant 
inspections  of  cast  material  forvvard 
engine  mount  platforms  This  AD  is 
prompted  by  the  airframe 
manufacturer's  revised  analyses  of  loads 
on  the  forward  engine  mount.  We  are 
issuing  this  AD  to  prevent  engine 
separation  that  could  result  from 
cracking  of  the  forward  engine  mount 
platform. 

DATES:  Effective  November  3.  2003. 

We  must  receive  any  comments  on 
this  AD  by  December  2.  2003. 
ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
.AD: 

•  By  mail.  The  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  2003-NE- 
27-AD.  12  New  England  Executive  Park, 
Burlington.  MA  01803-5299. 

•  By  fax:  (781)  238-7055. 

•  By  e-mail:  9-anf^ 
adcommpnt@faa.gov. 

You  can  get  the  service  information 
referenced  in  this  AD  from  General 
Electric  Company  via  Lockheed  Martin 
Technology  Services.  10525  C;hester 
Road,  suite  C.  Cincinnati.  Ohio  45215, 
telephone  (513)  672-8400;  fax  (513) 
672-8422. 

You  may  examine  the  AD  docket,  by 
appointment,  at  the  FAA.  New  England 
Region,  Office  of  the  Regional  Counsel. 
12  New  England  Executive  Park. 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Curtis.  Aerospace  Engineer. 
Engine  Certification  Office.  FA^A,  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park,  Burlington,  MA 


01803-5299;  telephone  (781) 238-7192; 
fax (781) 238-7199. 

SUPPLEMENTARY  INFORMATION:  GE  has 

notified  the  F.'\A  that  an  unsafe 
condition  may  exist  on  GE  CFB-80E1A2 
turbofan  engines.  GE  advises  that  Airbus 
Industrie  has  revised  their  analyses  of 
Airbus  A330  airplane  engine  mount 
loads.  The  revised  analyses  predict  a 
reduction  in  calculated  low-cycle- 
fatigue  (LCF)  life  capability  for  forward 
mount  platforms  made  from  cast 
material.  Airbus  Industrie  has  updated 
the  airplane  maintenance  manual  with 
revised  inspection  thresholds  and 
intervals  for  the  affected  engine  mount 
components.  These  revised  inspection 
thresholds  and  intervals  are  published 
in  Chapter  5  of  the  engine  manual.  This 
AD  is  necessary  to  make  those 
inspection  thresholds  and  intervals 
mandatory  for  all  operators. 

FAA's  Determination  and  Requirements 
of  This  AD 

Although  no  airplanes  that  are 
registered  in  the  United  States  use  these 
GE  CF6-80E1A2  turbofan  engines,  the 
possibility  exists  that  the  engines  could 
be  used  on  airplanes  that  are  registered 
in  the  United  States  in  the  future.  The 
unsafe  tondition  described  previously  is 
likely  to  exist  or  develop  on  other  GE 
(.F6-80E1 A2  turbofan  engines  of  the 
same  type  design.  We  are  issuing  this 
AD  to  prevent  engine  separation  that 
could  result  from  cracking  of  the 
forward  engine  mount  platform.  This 
AD  requires  initial  and  repetitive 
fluorescent  penetrant  inspections  of  cast 
material  forward  engine  mount 
platforms,  P/Ns  1520M53G04  and 
1846M24G15.  The  thresholds  and 
intervals  were  established  to  be 
consistent  with  inspections  required  by 
the  airframe  manufacturer 

FAA's  Determination  of  the  Effective 
Date 

Sine  there  are  currently  no  domestic 
operators  of  GE  CF6-80E1A2  'urbofan 
engines,  notice  and  opportunitv  for 
public  comment  before  issuing  this  AD 
are  unnecessary.  Therefore,  a  situation 
exists  that  allows  the  immediate 
adoption  of  this  regulati(jn. 

Changes  to  14  CFR  Part  39— Effect  on 
the  AD 

On  |ulv  10.  2002.  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
July  22,  2002),  which  governs  our  AD 
system.  This  regulation  now  includes 
material  that  relates  to  special  flight 
permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 


is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Comments  Invited 

This  AD  is  a  final  rule  that  involves 
requirements  affecting  flight  safety  and 
was  not  preceded  by  notice  and  an 
opportunity  for  public  comment; 
however,  we  invite  you  to  submit  any 
written  relevant  data,  views,  or 
arguments  regarding  this  AD.  Send  your 
comments  to  an  address  li.sted  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-NE-27-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
"number  written  on  it;  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  it.  If  a  person  contacts  us 
verbally,  and  that  contact  relates  to  a 
substantive  part  of  this  AD.  we  will 
summarize  the  contact  and  place  the 
summary  in  the  docket.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  the  AD  in 
light  of  those  comments. 

We  are  reviewijig  the  writing  style  we 
currently  use  in  regulatory  documents. 
We  are  interested  in  your  comments  on 
whether  the  style  of  this  document  is 
clear,  and  your  suggestions  to  improve 
the  clarity  of  our  communications  with 
you.  You  may  get  more  information 
about  plain  language  at  http:// 
wvi-v^-. faa.gov/language  and  http:// 
ix'W'v^'.  plainlanguage.gov. 

Examining  the  AD  Docket 

You  may  examine  the  AD  Docket 
(including  any  comments  and  service 
information),  by  appointment,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  See 
ADDRESSES  for  the  location. 

Regulatory  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above.  I 
certify  that  the  regulation: 

1.  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 
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3.  Will  not  have  a  significant 
economic  impact,  positive  or  n^ative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  siunmary  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  summary  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
Include  "AD  Docket  No.  2003-NE-27- 
AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

.     Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive: 

2003-20-07    General  Electric  Company: 

Amendment  39-13325.  Docket  No. 
2003-NE-27-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  November  3,  2003. 

Affected  ADs 

(b)  None. 
Applicability 

(c)  This  AD  applies  to  General  Electric 
Company  (GE)  CF6-80E1A2  turbofan  engines 
with  forward  engine  mount  platforms  part 
numbers  (P/Ns)  1520M53G04  and 
1846M24G15  installed.  These  engines  are 
installed  on,  but  not  limited  to  Airbus 
Industrie  A330  airplanes. 

Unsafe  Condition 

(d)  This  AD  is  prompted  by  revised 
analyses  of  forward  engine  mount  loads  by 
the  airframe  manufacturer.  We  are  issuing 
this  AD  to  prevent  engine  separation  that 
could  result  from  cracking  of  the  forward 
engine  mount  platform. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified  unless  the 
actions  have  already  been  done. 

Platforms  Previously  Inspected 

(f)  For  platforms  that  were  inspected  using 
a  fluorescent  penetrant  inspection  (FPI) 
before  the  effective  date  of  this  AD,  repeat  the 


FPI  within  4,000  cyrles-in-service-since  last 
inspection  (CSLI). 

Platforms  Not  Previously  Inspected 

(g)  For  platforms  that  were  not  inspected 
using  an  FPI  before  the  effective  date  of  this 
AD,  inspect  the  platform  using  an  FPI  at  the 
next  exposure,  or  before  exceeding  6,360 
cycles-since-new  (CSN),  whichever  occurs 
first. 

Platform  Repetitive  Inspections 

(h)  Repeat  the  FPI  within  every  4,000  CSLI. 
Alternative  Methods  of  Compliance 

(i)  The  Manager.  Engine  Certification 
Office,  has  the  authority  to  approve 
alternative  methods  of  compliance  for  this 
AD  if  requested  using  the  procedures  found 
in  14  CFR  39.19. 

Material  Incorporated  by  Reference 

(j.)  None. 

Related  Information 

(k)  GE  Aircraft  Engines  Alert  Service 
Bulletin  No.  CF6-80E1  S/B  72-A0195 
pertains  to  the  subject  of  this  AD. 
Information  on  performing  FPI  can  be  found 
in  the  CF6  component  maintenance  manual. 
GEK  99410,  section  71-21-02. 

Issued  in  Burlington,  Massachusetts,  on 
September  25,  2003. 
Peter  A.  White, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 

[FR  Doc.  03-25000  Filed  10-2-03;  8:45  am] 

BILLING  CODE  4giO-13-l> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-15461;  Airspace 
Docket  No.  OS-ACE-59] 

Modification  of  Class  E  Airspace; 
Beatrice,  NE 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date;  rescission  of  correction. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at 
Beatrice,  NE.  It  also  rescinds  a 
correction  to  that  final  rule. 
EFFECTIVE  DATE:  0901  UTC,  October  30, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust. 
Kansas  City,  MO  64106:  telephone: 
(816) 329-2524. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 


request  for  comments  in  the  Federal 
Register  on  July  31,  2003  (68  FR  44875) 
and  subsequently  published  a  correction 
to  the  direct  final  rule  in  the  Federal 
Register  on  September  9,  2003  (68  FR 
53034).  Information  in  the  original 
publication  is  accurate.  The  correction 
was  inadvertently  published  and  is 
hereby  rescinded. 

The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
conunents  were  £mticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
October  30,  2003.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Dated:  Issued  in  Kansas  City.  MO  on 
September  19.  2003. 
David  W.  Hope, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region . 

[FR  Doc.  03-25049  Filed  10-2-03;  8:45  am) 
BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30390;  Amdt.  No.  3077] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  This  rule  is  effective  October  3, 
2003.  The  compliance  date  for  each 
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SIAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  in  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  (October  3, 
2003 

ADDRESSES:  Availability  of  matters 
incorporated  bv  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Doc:ket,  FAA 
Headquarters  Building,  800 
Independence  Avenue.  .S\V  . 
Washington.  DC  20.591; 

2.  The  F.\A  Regional  Office  of  the 
region  in  which  the  affetted  airport  is 
located; 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP;  or, 

4.  The  Office  of  the  Federal  Register. 
800  North  Capitol  Street.  NVV..  Suite 
700,  Washington.  DC 

For  Purchase' — Indi\idual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located 

By  Subscription — t.opies  of  all  SlAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office. 
Washingtim,  DC  20402 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P   Pate.  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division.  Flight  Standards  Secvice, 
Federal  Aviation  Administraticjn,  Mike 
Monroney  Aeronautical  Center,  B.500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P  O.  Box 
25082  Oklahoma  City.  OK  73125) 
telephone:  (405)  954-llb4. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  f^FR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  t:omplete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendmenj  under  5 
U.S.C.  552(a).  1  CFR  part  51.  and  §97  20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  P'orms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 


special  format  make  their  verbatim 
public:ation  in  the  Federal  Register 

expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  .SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
pro\  isions  of  ihis  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  rind  the  amendment 
number 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendment,^  inav  have  been 
previouslv  issued  bv  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergen(  v  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  recjuire  making  them 
effe<  tive  in  less  than  30  days.  For  the 
remaining  SIAPs.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  th(>  I'.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS)   In  developing  these  SIAPs.  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  antic:ipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  .SIAPs  and  safetv  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  onlv  involves  an  established 
body  oi  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  ac:tion"  under 
Executive  Order  12866;  (2)  is  not  a 
■signific;ant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  P'or  the  same 


reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 

issued  in  Washington.  DC.  on  September 
26.  2003 
fames  ).  Ballough. 

Director.  Flight  Standards  Service. 

i 
Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows; 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1.  The  authority  citation  for  part  97 
c:ontinues  to  read  as  follows: 

Authority:  49  I'.S.C.  106(g).  40103.  40106, 
40113,  40114.  40120.  44.502.  44514.  44701. 
44719, 44721-44722. 

■  2.  Part  97  is  amended  to  read  as 
follows: 

*    •    •  Effective  October  30.  2003 

Susanville.  CA.  Susanville  Muni.  RNAV 

(GPS)-A.  Orig 
Susanville.  CA.  Susanville  Muni,  RNAV 

((JPS)  Rwv  2').  Orig 
Orlando,  FL.  E.xecutive.  VOR/DME  Rwy  25. 

.Xmdt  2 
Orlando,  FL.  Executive.  VOR/DME  Rwy  7, 

Amdt  1 
Orlando.  FL.  Executive.  LOG  BC  Rwy  25. 

Amdt  21 
Orlando.  FL.  Executive.  NDB  Rwv  7.  Amdt 

16 
Orlando.  FL.  Executive.  ILS  OR  LOG  Rwy  7. 

Amdt  22 
Orlando.  FL.  Exe(  utive.  RNAV  (GPS)  Rwv  7. 

Ong 
Orlando.  FL.  Executive.  GPS  Rwy  7,  Orig-A, 

Cancelled 
Orlando,  FL,  Executive,  GPS  Rwy  25,  Orig- 

C;.  Cancelled 
Orlando.  PT.  Executive.  RNAV  (GPS)  Rwy  25. 

Ong 
Indianapolis.  IN.  Indianapolis  Brookside 

Airpark,  VOR  OR  GPS  Rwy  36.  Amdt  6. 

C^ancelled 
Elkhart.  KS.  Elkhart-Morton  Gountv.  RNAV 

(GPS)  Rwv  4.  Orig 
Elkhart,  KS.  Elkhart-Morton  County.  RNAV 

(GPS)  Rwv  17.  Orig 
Elkhart.  KS.  Elkhart-Morton  County.  RNAV 

(GPS)  Rwy  22.  Orig 
Elkhart.  KS,  Elkhart-Morton  County,  RNAV 

(GPS)  Rwv  35,  Orig 
Elkhart,  KS,  Elkhart-Morton  County,  NDB 

Rwv  35.  Amdt  1 
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Lake  Providence,  LA,  Byerley,  NDB  Rwy  17, 

Amdt2 
Ogdensburg,  NY,  Ogdensburg  Intl,  RNAV 

(GPS)  Rwy  27,  Orig 
Ogdensburg,  NY.  Ogdensburg  Intl,  LOC  Rwy 

27.  Amdt  2 
Ogdensburg,  NY,  Ogdensburg  Intl,  NDB  Rwy 

27.  Amdt  1 
Williamson/Sodus,  NY,  Williamson-Sodus, 

RNAV  (GPS)  Rwy  10,  Orig 
Williamson/Sodus,  NY,  Williamson-Sodus, 

RNAV  (GPS)  Rwy  28,  Orig 
Williamson/Sodus,  NY,  Williamson-Sodus, 

GPS  Rwy  28.  Orig,  Cancelled 
Corpus  Christi,  TX,  Corpus  Christi  Intl, 

RNAV  (GPS)  Rwy  31,  Orig-A 
Harlingen,  TX,  Valley  Intl,  LOC  BC  Rwy  35L, 

Amdt  13A,  Cancelled 

*   *   *  Effective  December  25.  2003 

Kenai.  AK,  Kenai  Muni,  NDB-A,  Amdt  3B 
Rayville,  LA,  John  H.  Hooks  Jr.  Memorial, 

NDB  Rwy  36,  Amdt  2 
North  Myrtle  Beach.  SC,  Grand  Strand.  NDB 

Rwv  23.  Amdt  11 
North  Myrtle  Beach,  SC,  Grand  Strand,  VOR 

Rwv  5.  Amdt  21 
Lubbock,  TX,  Lubbock  Intl,  VOR/DME  RNAV 

Rwy  8,  Afidt  2A,  Cancelled 

|FR  Doc.  03-25053  Filed  10-2-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart97 

[Docket  No.  30391  ;  AmdL  No.  3078] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  This  rule  is  effective  October  3, 
2003.  The  compliance  date  for  each 
SIAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  3, 
2003. 


ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows; 
For  Examination — 

1.  FAA  Rules  Docket,  FAA  Headquarters 
Building,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

4.  The  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  DC. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK.  73125) 
telephone:  (405)  954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  section  97.20  of  the 
Federal  Aviation's  Regulations  (FAR). 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 


Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  imnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SLAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SL'J's 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SLAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SLAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circiunstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary-  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
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Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26.  147q):  and  (3) 
does  not  warrant  preparation  ot  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal   For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  ha\e  a  sit;nificant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  .-\(  t 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control.  Airports, 
Incorporation  by  reference.  Navigation 

(Air). 


FDC 
DATE 


N^ii'mI  m  VVashinytiiii    !)('   un  SeptiTiibcr 

lames  |.  Ballough, 

(iini  tilt,  l-liulii  >>tiithiiiriis  Service. 

.Adoption  of  the  Amendment 

■  .\(:(  (jrdiiiglv.  pursuant  to  the  authority 
delegated  to  ine.  part  97  of  the  Federal 
.Aviation  Regulations  (14  (;FR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  .Standard 
Instrument  .Approach  Procedures, 
effective  at  f)v)()l  ITC  on  the  dates 
specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1 .  The  authority  citation  for  part  97 
continues  to  read  as  follows: 


Authority:  49  l.S.C  106(g),  40103.  40106, 
40113.  40114.  40120.  44.502.  44.S14.  44701. 

44719. 44721-44722. 

■  2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
97.35    [Amended] 

By  amending:  Sj  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §97.25  LOG.  LOC/DME, 
LDA.  LUA/DME.  SDF.  .SDF/DME: 
i?  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME.  ISMLS.  MLS/DME.  MLS/ 
RNAV;  §97.31  RADAR  SlAPs;  §  97.33 
RNAV  SIAPs:  and  §97.35  COPTER 
SIAPs,  Identified  as  follows: 

'    *    *  Effwtive  I'pon  Publii  alion 


STATE 


CITY 


AIRPORT 


FDC  NUM- 
BER 


SUBJECT 


09/03/03 

AR 

AR 

HUNTSVILLE     

09/03/03 

RUSSELLVILLE    

09/03/03 

AR 

SILOAM  SPRINGS 

09/03/03 

AR 

JONESBORO        

09/03/03 

AR 
AR 

FAYETTEVILLE       

09/03/03 

OZARK  

09/03/03 

AR 
AR 
AR 
AR 
AR 
AR 

FORT  SMITH         

09/03/03 

FORT  SMITH         

09/03/03 

FORT  SMITH          

09/03/03 

FORT  SMITH  

09/03/03 

FORT  SMITH  

09/03/03 

FORT  SMITH  

09/03/03 

AR 

FORT  SMITH  

09/03/03 

AR 

FORT  SMITH          

09/03/03 

AR 

FORT  SMITH           

09/03/03 

AR 

FORT  SMITH 

09/03/03 

TX 

COLLEGE  STATION 

09/03/03 

TX 

BEAUMONT-PORT  AR- 
THUR 

09/03/03 

TX 

BEAUMONT-PORT  AR- 
THUR 

09/03/03 

TX 

BEAUMONT-PORT  AR- 
THUR 

09/03/03 

TX 

BEAUMONT-PORT  AR- 
THUR 

09/24/03 

TX 
TX 
TX 
TX 

HOUSTON              

09/04/03 

AUSTIN            ; 

09/04/03 

AUSTIN             

09/04/03 

CROCKETT 

09/04/03 

TX 

TX 
TX 
TX 
TX 
TX 
DE 

CROCKETT  

09/04/03 

LUBBOCK       

09/04A33 

LUBBOCK     

09/04/03 

LUBBOCK       

09/04/03 

LUBBOCK       

09/16/03 

LUBBOCK               

09/06/03 

GEORGETOWN    

09/06/03 

DE 

GEORGETOWN   

09/06/03 

DE 

GEORGETOWN   

09/06/03 

DE 

GEORGETOWN    

09/06/03 

DC 
DC 

DC 

WASHINGTON      

09/06/03 

WASHINGTON         

09/08/03 

WASHINGTON     

HUNTSVILLE  MUNI  

RUSSELLVILLE  RE 

GIONAL 
SMITH  FIELD 

JONESBORO  MUNI     

DRAKE  FIELD 
OZARK-FRANKLIN 

COUNTY 
FORT  SMITH  REGIONAL 
FORT  SMITH  REGIONAL 
FORT  SMITH  REGIONAL 
FORT  SMITH  REGIONAL 
FORT  SMITH  REGIONAL 
FORT  SMITH  REGIONAL 
FORT  SMITH  REGIONAL 
FORT  SMITH  REGIONAL 
FORT  SMITH  REGIONAL 
PORT  SMITH  REGIONAL 
EASTERWOOD  FIELD  ... 
SOUTHEAST  TEXAS 

REGIONAL 
SOUTHEAST  TEXAS 

REGIONAL 
SOUTHEAST  TEXAS 

REGIONAL 
SOUTHEAST  TEXAS 

REGIONAL 

ELLINGTON  FIELD      

LAKEWAY  AIRPARK    

LAKEWAY  AIRPARK    

CROCKETT  HOUSTON 

COUNTY 
CROCKETT 'HOUSTON 

COUNTY 

LUBBOCK  INTL    

LUBBOCK  INTL     

LUBBOCK  INTL     

LUBBOCK  INTL     

LUBBOCK  INTL    

SUSSEX  COUNTY   

SUSSEX  COUNTY 

SUSSEX  COUNTY       

SUSSEX  COUNTY 
WASHINGTON  DULLES 

INTL 
RONALD  REAGAN 

WASHINGTON  NA- 
TIONAL 
RONALD  REAGAN 

WASHINGTON  NA- 
TIONAL 


3/8267  VOR/DME  OR  GPS  RWY  12,  AMDT  1. 

3/8269  GPS  RWY  25.  ORIG-A 

3/8270  VOR  OR  GPS-A.  AMDT  8A 

3/8271  VOR  OR  GPS  FfWY  23.  AMDT  9A 

3/8272  VOR  OR  GPS-A,  AMDT  24A 

3/8273  VOR/DME  OR  GPS-A   AMDT  3 

3,8275  RNAV  (GPS)  RWY  1    ORIG 

3/8278  NDB  RWY  7,  AMDT  8A 

3/8276  NDB  RWY  25.  AMDT  24C 

3/8279  VOR  OR  TACAN  RWY  25.  AMDT  20E 

3/8280  VOR/DME  OR  TACAN  RWY  7   AMDT  11. 

3/8281  RNAV  (GPS)  RWY  25  ORIG 

3/8282  RNAV  (GPS)  RWY  7   ORIG 

3  8283  ILS  RWY  25,  AMDT  21 

3,8284  ILS  RWY  7,  ORIG 

3/8285  RADAR-1,  AMDT  8 

3/8460  VOR/DME  RWY  28.  AMDT  12B. 

3/8462  ILS  RWY  12,  AMDT  22 

3,8463  VOR  RWY  12,  AMDT  9 

3/8464  GPS  RWY  12,  ORIG. 

38467  VOR-B.  AMDT  6 

3/9363  RNAV  (GPS)  RWY  35L.  ORIG. 

3/8594  GPS  RWY  16.  ORIG-A 

3/8595  VOR/DME-A.  ORIG-A 

3/8606  GPS  RWY  20.  ORIG 

3/8607  GPS  RWY  2,  ORIG 

3/8653  '  ILS  RWY  26,  AMDT  2 

3/8654  ,  NDB  RWY  26,  AMDT  2A, 

3/8657  VOR-A,  AMDT  6 

3/8661  ;  VOR/DME  OR  TACAN  RWY  26,  AMDT  IOC. 

3/9105  ILS  RWY  17R,  AMDT  16 

3/8699  VOR  RWY  22.  AMDT  6 

3,8698  VOR  RWY  4.  AMDT  5 

3/8697  RNAV  (GPS)  RWY  22,  ORIG-B. 

3/8696  RNAV  (GPS)  RWY  4,  ORIG-B 

3/8521  ILS    RWY    1R    AMDT    22,    ILS 

AMDT  22,  ILS  RWY  1R(CAT  III) 

3/851  7  COPTER  ILS  007  ORIG. 


RWY    1R(CAT    II), 
AMDT  22 


3/8513     VOR/DME  OR  GPS  RWY  19,  AMDT  9. 
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FDC 
DATE 

STATE 

CITY 

AIRPORT 

FDC  NUM- 
BER 

SUBJECT 

09/08/03 

MD 

INDIAN  HEAD  

MARYLAND  

3/8693 

VOR-A,  ORIG-A 

09/06/03 

MD 

INDIAN  HEAD  

MARYLAND  

3/8692 

RNAV  (GPS)  RWY  36,  ORIG 

09/06/03 

PA 

PITTSBURGH  

PITTSBURGH  INTL  

3/8453 

RNAV  (GPS)  RWY  IOC,  AMDT  2. 

09/08/03 
00/08/03 

VA 

TANGIER 

TANGIER  ISLAND  

3/8516 

VOR/DME  OR  GPS  RWY  2,  ORIG-B. 

* 

WV 

PINEVILLE 

KEE  FIELD  

3/8695 

GPS  RWY  26,  ORIG-A 

09/06/03 

WV 

PINEVILLE 

KEE  FIELD  

3/8694 

GPS  RWY  8,  ORIG-A. 

09/04/03 

GA 

ELBERTON  

ELBERT  CO-PATZ 
FIELD. 

3/8354 

VOR/DME   OR   GPS   RWY    10,   AMDT  2C. 
RECTIONTOTL03-21. 

COR- 

09/12/03 

AK 

BETHEL  

BETHEL  

3/8912 

VOR/DME-B,  ORIG. 

09/1 2A)3 

AK 

BETHEL  

BETHEL  

3/8913 

VOR  RWY  18,  AMDT  8B 

09/11/03 

TX 

HOUSTON  

ELLINGTON  FIELD 

3/8976 

RNAV  (GPS)  RWY  4,  ORIG-A 

09/15/03 

AK 

BETHEL  

BETHEL  

3/9073 

VOR/DME  RWY  18,  AMDT  1 

09/17/03 

MA 

HYANNIS  

BARNSTABLE  MUNI- 
BOARDMAN/ 
POLAND©  FIELD. 

3/9125 

REPLACES 

3/8768 

VOR  OR  GPS  RWY  6,  AMDT  7C. 

09/17/03 
09/11/03 

TX 

LOCKHART 

LOCKHART  MUNI 

3/9122 

GPS  RWY  36,  ORIG-B. 

■■ 

CO 

FORT  COLLINS 

FORT  COLLINS- 

3/8900 

NDB  RWY  33.  AMDT  4A 

(LOVELAND). 

LOVELAND  MUNI 

09/11/03 

CO 

FORT  COLLINS 
(LOVELAND). 

FORT  COLLINS- 
LOVELAND  MUNI. 

3/8901 

ILS  RWY  33,  AMDT  5B. 

09/11/03 

PA 

PITTSBURGH  

PITTSBURGH  INTL  

3/8948 

RNAV  (GPS)  Z  RWY  28L,  AMDT  2. 

09/15/03 

NY 

ITHACA  

ITHACA  TOMPKINS  RE- 
GIONAL. 

3/9037 

ILS  RWY  32,  AMDT  5. 

09/18/03 

PA 

PHILADELPHIA 

PHILADELPHIA 

3/9160 

NDB  RWY  27L.  AMDT  5B 

|FR  Doc.  03-25054  Filed  10-2-03;  8:45  am) 

BILUNG  CODE  4giO-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Praziquantel  Tablets 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Phoenix  Scientific,  Inc.  The  ANADA 
provides  for  the  oral  use  of  praziquantel 
tablets  for  the  removal  and  control  of 
certain  cestode  parasites  in  dogs. 
DATES:  This  rule  is  effective  October  3, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-104),  Food  and  Drug 
Administration,  7519  Standish  PI., 
Rockville,  MD  20855,  301-827-8549,  e- 
mail:  lluther@cvin.fda.gov. 

SUPPLEMENTARY  INFORMATION:  Phoenix 
Scientific,  Inc.,  3915  South  48th  St. 
Terr.,  St.  Joseph,  MO  64503,  filed 
ANADA  200-265  that  provides  for  the 
use  of  Praziquantel  Tablets  for  the 
removal  and  control  of  certain  cestode 
parasites  in  dogs.  Phoenix  Scientific, 


Inc.'s  Praziquantel  Tablets  are  approved 
as  a  generic  copy  of  Bayer  HealthCare 
LLC's  DRONCIT  (praziquantel)  Canine 
Tablets  approved  under  NAD  A  111- 
798.  The  ANADA  is  approved  as  of 
August  28,  2003,  and  the  regulations  are 
amended  in  21  CFR  520.1870  to  reflect 
the  approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
siunmary. 

In  accordaiiCe  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.1l(e)(2)(ii),  a 
smnmary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subiects  in  21  CFR  Part  520 

Animal  drugs. 
■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine.  21  CFR 
part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

■  2.  Section  520.1870  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)(1)  to 
read  as  follows: 

§  520.1 870    Praziquantel  tablets. 

(a)  Specifications.  Each  tablet 
contains: 

(1)  34  milligrams  (mg)  praziquantel. 

(2)  11.5  or  23  mg  praziquantel. 

(b)  Sponsors.  See  sponsors  in 
§  510.600(c)  of  this  chapter: 

(1)  No.  000859  for  use  of  the  product 
described  in  paragraph  (a)(1)  of  this 
section,  as  in  paragraph  (c)(1)  of  this 
section;  and  for  use  of  the  product 
described  in  paragraph  (a)(2)  of  this 
section,  as  in  paragraph  (c)(2)  of  this 
section. 

(2)  No.  059130  for  use  of  the  product 
described  in  paragraph  (a)(1)  of  this 
section,  as  in  paragraphs  (c)(l)(i). 
(c)(l)(ii).  and  (c)(l)(iii)(B)  of  this  section. 

(c)  Conditions  of  use — (1)  Dogs—[i] 
Amount.  5  pound.s  (lb)  and  under,  1/2 
tablet  (17  mg);  6  to  10  lb,  1  tablet  (34 
mg);  11  to  15  lb,  1  1/2  tablets  (51  mg); 
16  to  30  lb,  2  tablets  (68  mg);  31  to  45 
lb,  3  tablets  (102  mg);  46  to  60  lb,  4 
tablets  (136  mg);  over  60  lb,  5  tablets 
maximum  (170  mg).  Administer  directly 
by  mouth  or  crumbled  and  in  feed. 
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(ii)  Indications  for  use — (A)  Fnr 
removal  of  canine  cestodes  Dipvlidium 
caninum  and  Taenia  pisiformis. 

(B)  For  removal  of  the  canine  cestode 
Echinococcus  granulosus,  and  for 
removal  and  control  of  the  canine 
cestode  Echinococcus  multilocularis. 

(iii)  Limitations — (A)  If  labeled  only 
for  use  as  in  paragraph  (c)(l)(ii)(A)  of 
this  section;  Not  intended  for  use  in 
puppies  less  than  4  weeks  of  age. 
Consult  your  veterinarian  befoie 
administering  tablets  to  weak  or 
debilitated  animals  and  for  assistance  in 
the  diagnosis,  treatment,  and  control  of 
parasitism. 

(B)  If  labeled  for  use  as  in  paragraph 
(c)(l)(ii)(B)  of  this  section:  Federal  law 
restricts  this  drug  to  use  by  or  on  the 
order  of  a  licensed  veterinarian 


DatPil   Septpmber  It,  2003. 
Linda  Tollefson. 

Ufput\  DiKi  tor.  Center  for  Veterinary 

Mt'dinmr 

[¥R  L)o(    I)  t-25U90  Filed  10-2-03;  8:45  am) 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  STATE 

22  CFR  Part  120 

[Public  Notice  4505] 
RIN  1400-AB86 

Bureau  of  Political-Military  Affairs; 
Amendment  to  the  International  Traffic 
in  Arms  Regulations 

AGENCY:  Department  of  State. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
International  Traffic  in  .-Vrms 
Regulations  (ITAR)  implementing 
section  38  of  the  Arms  Export  Clontrol 
Act  (AECA)  (22  U.S.C.  2778).  which 
governs  the  import  and  e.xport  of 
defense  articles  and  defense  services. 
The  rule  reflects  the  change  in  the 
Directorate  of  Defense  Trade  ("ontrols 
whereby  two  individuals  will  now  hold 
the  separate  positions  rjf  Deputv 
Assistant  Secretary  of  State  for  Defense 
Trade  Controls  and  Managing  Director 
of  Defense  Trade  Controls 
EFFECTIVE  DATE:  August  H.  2003 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  \V.  Maggi.  Managing  Director  of 
Defense  Trade  Controls.  Bureau  of 
Political-Military  Affairs.  Department  of 
State  (202)  663-2700  or  Michael  T 
Dixon,  Office  of  Defense  Trade  Controls 
Management  (202)  663-2798.  FAX  (202) 
261-8199. 

SUPPLEMENTARY  INFORMATION:  Effective 
August  11.  2003,  the  Department  of 


State  will  have  two  individuals  hold  the 
separate  positions  of  Deputy  Assistant 
Secretary  for  Defense  Trade  Clontrols 
(DAS — Defense  Trade  Controls)  and 
Managing  Director  of  Defense  Trade 
Controls  (MD — Defense  Trade  C^ontrols). 
Section  120.1(b)(2)  is  amended  to  reflect 
this  change. 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and. 
therefore,  is  not  subject  to  the 
procedures  required  by  5  U.S.C.  553  and 
554.  It  is  exempt  frcmi  review  under 
Executive  Order  12866  but  has  been 
reviewed  intemallv  bv  the  Department 
to  ensure  consistency  with  the  purposes 
thereof.  This  rule  does  not  require 
analysis  under  the  Regulatory 
Flexibility  Act  or  the  Unfunded 
Mandates  Reform  Act.  It  has  been  found 
not  to  be  a  major  rule  within  the 
meaning  of  the  Small  Business 
Regulatory  Enforcement  Act  of  1996.  It 
will  not  have  substantial  direct  effects 
on  the  States,  the  relationship  between 
the  National  Covernment  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  application  of  the  consultation 
provisions  of  Executive  Orders  12372 
and  13123. 

List  of  Subjects  in  22  CFR  Part  120 

Arms  and  munitions.  Classified 
information.  E.xports. 

■  Accordingly,  for  the  reasons  set  forth 
above,  title  22.  c:hapter  I.  subchapter  M, 
part  120.  is  being  amended  as  follows: 

PART  120— PURPOSE  AND 
DEFINITIONS 

■  1   The  authority  citation  f(jr  Part  1 20 
continues  to  read  as  follows: 

Aulhority:  Set;s.  2,  38,  and  71    Pub   I.  MO- 
629,  90  Stat.  744  (22  U.S.C.  2752.  2779. 
2797);  22  U.S.C.  2794;  E.O.  11958.  42  FR 
4311.  3  CFR.  1977  Comp  p   79;  22  U.S.C. 
2658;  Pub   L    10,5-261.  112  Stat    1920. 

■  2  Section  120  1(b)(2)  is  revised  to  read 
as  follows: 

§  120.1     General  authorities  and  eligibility. 

***** 

(hi  '    *    * 

(2)  In  the  Bureau  of  Political-Military 
Affairs,  there  is  a  Deputy  Assistant 
Secretary  for  Defense  Trade  Controls 
(DA.S — Defense  Trade  Ctmtrols)  and  a 
Managing  Director  of  Defense  Trade 
Controls  (MD— Defense  Trade  Controls). 
The  DAS — Defense  Trade  Controls  and 
the  MD — Defense  Trade  Controls  are 
responsible  for  e.xercising  the 
authorities  conferred  under  this 


subchapter.  The  DAS — Defense  Trade 
Controls  is  responsible  for  oversight  of 
the  defense  trade  controls  function.  The 
MD — Defense  Trade  Controls  is 
responsible  for  the  Directorate  of 
Defense  Trade  Controls,  which  oversees 
the  subordinate  offices  described  in 
paragraph  (b)(2)(i)  of  this  section. 
***** 

Dated:  September  12.  2003. 
lohn  R.  Bolton, 

/  'nder  Secretan'.  Arms  Control  and 
International  Securitv,  Department  of  State. 
|FR  Doc.  03-25169  Filed  10-2-03;  8:45  am] 
BILLING  CODE  4710-2S-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 
[OH-249-FOR] 

Ohio  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  We  are  approving  a  proposed 
amendment  to  the  Ohio  regulatory 
program  (the  "Ohio  program")  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  Ohio  proposed  revisions  to  its 
Ohio  Administrative  Code  (OAC)  to 
incorporate  a  variety  of  changes  related 
to  the  certification  of  blasters.  The 
amendment  is  intended  to  facilitate  the 
certification  of  blasters  in  the  State's 
non-coal  regulatory  program  as  well  as 
to  upgrade  the  coal  surface  mining 
blaster  certification  program. 
EFFECTIVE  DATE:  October  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger,  Program  Manager. 
Oversight  and  Inspection  Office, 
Telephone:  412-937-2153,  Internet 
address:  grieger@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program 

II.  Submission  of  the  Proposed  .Amendment 
lII.OSMs  Findings 

IV   Summary  and  Disposition  of  Ccimments 

V.  OSM's  Decision 

Vi.  Procedural  Determinations 

I.  Background  on  the  Ohio  Program 

.Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
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by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *  *  *;and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Ohio 
program  on  August  16,  1982.  You  can 
find  background  information  on  the 
Ohio  program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  conditions  of  approval  of  the  Ohio 
program  in  the  August  ID,  1982,  Federal 
Register  (47  FR  34688).  You  can  also 
find  later  actions  concerning  Ohio 
program  and  program  amendments  at  30 
CFR  935.11.  935.15,  and  935.16. 

II.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  June  11,  2003,  Ohio 
sent  us  a  proposed  amendment  to  its 
program  (Administrative  Record 
Number  OH-2183-00)  under  SMCRA 
(30  U.S.C.  1201  etseq.].  Ohio  sent  the 
amendment  to  include  changes.made  at 
its  own  initiative.  By  electronic  mail 
dated  June  18,  2003,  Ohio  sent  us  a 
revised  version  of  the  original  submittal 
(Administrative  Record  Number  OH- 
2183-01). 

The  provision  of  the  OAC  that  Ohio 
proposes  to  revise  is:  OAC  1501:13-9- 
10,  concerning  training,  examination, 
and  certification  of  blasters.  In  its 
original  submittal  of  this  amendment, 
Ohio  stated  that  it  has  passed  legislation 
extending  the  requirement  for  blasting 
operations  to  be  conducted  by  a 
certified  blaster  to  apply  to  non-coal 
surface  mining  as  well  as  coal  surface 
mining.  Therefore,  Ohio  is  now 
proposing  to  extend  OAC  Section 
1501:13-9-10  to  also  apply  to  non-coal 
surface  mining  as  well  as  coal  surface 
mining.  Ohio  is  also  proposing  other 
amendments  to  OAC  1501:13-^-10.  The 
specific  amendments  to  OAC  1501:13- 
9-10  are  identified  below. 

We  announced  receipt  of  the 
proposed  amendment  in  the  Jidy  21, 
2003.  Federal  Register  (68  FR  43063).  In 
the  same  document,  we  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  amendments  adequacy. 
The  public  comment  period  ended 
August  20,  2003.  We  did  not  hold  a 
public  hearing  or  meeting  as  no  one 
requested  one.  We  did  not  receive  any 
comments. 


m.  OSM's  Findings 

Following  are  the  findings  we  made 
concerning  the  amendment  under 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17.  We  are 
approving  the  amendment.  Any 
revisions  that  we  do  not  specifically 
discuss  below  concern  nonsubstantive 
wording  or  editorial  changes  and 
changes  with  no  corresponding  Federal 
regulations. 

Ohio  proposed  minor  changes  to 
wording,  editorial,  punctuation, 
grammatical,  recodification,  and 
changes  with  no  corresponding  Federal 
regulations  to  the  following  previously 
approved  regulations  that  implement 
provisions  of  the  OAC.  Ohio  proposed 
these  changes  at  its  own  initiative  in 
order  to  improve  its  blaster  certification 
program. 

13-9-10(A).  General,  is  amended  at 
13-9-10(A)(l)  by  adding  the  word 
"surface"  and  by  adding  the  phrase  'in 
coal  and  industrial  minerals  mines"  to 
the  first  sentence.  As  amended,  13-9- 
10(A)(1)  provides  as  follows: 

(1)  All  surface  bla.sting  operations  in  coal 
and  industrial  minerals  mines,  including 
surface  blasting  operations  incident  to 
underground  mining  and  blasting  operations 
on\x)al  exploration  operations,  shall  be 
conducted  by  a  certified  blaster  who  has 
obtained  certification  pursuant  to  the 
requirements  of  this  rule. 

The  addition  of  the  word  "surface" 
does  not  render  the  provision  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.61(c).  There  is  no  Federal 
counterpart  revision  governing 
industrial  mineral  mines  other  than  coal 
mines,  but  the  application  of  this 
provision  to  other  mineral  operations 
does  not  render  it  inconsistent  with 
SMCRA  or  the  Federal  regulations. 

13-9-1 0(A).  General,  is  amended  by 
adding  new  13-9-10(A)(3)  to  provide  as 
follows: 

(3)  The  chief  may  grant  reciprocity  to  any 
blaster  who  holds  a  valid  certification  issued 
under  any  state  or  federal  blaster  certification 
program  approved  by  the  U.S.  Department  of 
the  Interior's  Office  of  Surface  Mining. 
However,  to  obtain  certification  under  this 
rule,  the  blaster  must  apply  for  and  pass  an 
examination  on  Ohio  blasting  regulations 
pertaining  to  coal  and  industrial  minerals 
mines,  and  meet  any  other  requirement 
deemed  necessary  by  the  chief. 

There  is  no  direct  Federal  counterpart 
to  this  state  provision.  However, 
because  all  State  coal  mining  regulatory 
programs  are  subject  to  the  same 
minimum  Federal  standards  under 
SMCRA  and  the  Federal  regulations,  we 
find  that  this  provision  does  not  render 
the  Ohio  program  less  effective  than  the 
Federal  regulations  concerning  the 


training,  examination  and  certification 
of  blasters  at  30  CFR  Part  850. 

13-9-10(8),  Training,  is  amended  by 
deleting  the  word  "coal"  immediately 
before  the  words  "mining  operations"  in 
the  first  sentence.  As  amended,  the 
sentence  provides  that  "[t]he  chief  shall 
conduct  workshops,  as  necessary,  to 
inform  blasters  of  changes  in  blasting 
rules  and  certification  procedures,  and 
shall  ensure  that  courses  are  available  to 
train  persons  responsible  for  the  use  of 
explosives  in  mining  operations."  The 
effect  of  this  deletion  is  to  make  this 
requirement  applicable  to  all  mineral 
mining  operations,  rather  than  just  coal 
mining  operations.  There  is  no  Federal 
counterpart  revision  governing 
industrial  mineral  mines  other  than  coal 
mines,  but  the  application  of  this 
provision  to  other  mineral  operations 
does  not  render  it  inconsistent  with 
SMCRA  or  the  Federal  regulations. 

13-9-10(B)(7),  Training,  is  amended 
by  adding  the  words  "in  coal  and  non- 
coal  surface  mines."  As  amended,  13-9- 
10(B)(7)  provides  as  follows:  "(7)  All 
federal  and  state  rules  applicable  to  the 
use  of  explosives  in  coal  and  non-coal 
siu^face  mines  *   *   *."  There  is  no 
federal  counterpart  revision  governing 
industrial  mineral  mines  other  than  coal 
mines,  but  the  application  of  this 
provision  to  other  mineral  operations 
does  not  render  it  inconsistent  with 
SMCRA  or  the  Federal  regulations. 

13-9-1 0(B)(9),  Training,  is  amended 
by  deleting  the  word  "Schedules"  and 
replacing  that  word  with  the  words 
"Blast  schedules."  The  coimterpart 
Federal  regulation,  at  30  CFR 
850.13(a)(9),  uses  the  word  "schedules." 
However,  since  30  CFR  Part  850  governs 
blaster  certification,  it  can  be  reasonably 
inferred  that  "schedules"  means  "blast 
schedules."  Therefore,  the  change  made 
by  Ohio  does  not  render  its  program  less 
effective  than  the  Federal  regulations  at 
30  CFR  850.13(a)(9). 

13-9-10(B)(14).  Training,  is  amended 
by  deleting  the  word  "Unpredictable" 
immediately  before  the  word  "hazards." 
and  replacing  that  word  with  the  word 
"Potential."  Because  potential  hazards 
could  include  both  predictable  and 
unpredictable  ones,  the  State  provision 
is  now  arguably  broader  than  its  Federal 
counterpart  at  30  CFR  850.13(a)(14). 
which  requires  training  in 
"unpredictable"  hazards.  Thus,  the 
State  regulation  remains  no  less 
effective  than  its  Federal  counterpart.  In 
addition,  a  new  item  at  13-9- 
10(B)(14)(e)  is  added  to  read  as  follows: 
"(e)  Toxic  gases."  The  word  "and"  is 
deleted  at  the  end  of  subdivision  (14)(c). 
and  the  word  "and"  is  added  at  the  end 
of  subdivision  (14)(d).  As  amended,  13- 
9-10(B)(14)  provides  as  follows: 
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(14)  Potential  hazards,  including: 

(a)  Lightning; 

(b)  Stray  currents; 

(c)  Radio  waves: 

(d)  Misfires;  and 

(e)  Toxic  gases. 

The  addition  of  "toxic  gases"  to  thf 
list  of  potential  hazards  for  which 
training  is  required  makes  the  state 
provision  more  extensive  than  its 
Federal  counterpart  at  30  CFR 
850.13(a)(14).  Thus,  the  State  regulation 
remains  no  less  effective  than  its 
Federal  counterpart 

13-9-10(C)(l),  concerning  minimum 
training  for  certification,  is  amended  by 
adding  the  words  "a  minimum  of  30 
hours  of  immediately  before  the  word 
"training  "  The  word  "in"  immediately 
following  the  word  "training"  is  deleted 
and  replaced  with  the  word  "covering." 
The  words  "division  of  reclamation"  are 
deleted  and  are  replaced  with  the  word 
"chief."  As  amended.  13-9-10(C)(l) 
provides  as  follows: 

( 1 )  Received  a  minimum  of  30  hours 
of  training  covering  all  the  topics  set 
forth  in  paragraph  (B)  of  this  rule  in  a 
course  taught  under  the  supervision  of 
the  chief,  or  in  a  course,  or  series  of 
courses,  deemed  equivalent  bv  the  chief; 

This  provision  has  no  direct  Federal 
counterpart,  but  it  is  consistent  with  the 
Federal  regulations  pertaining  to  blaster 
training,  at  30  CFR  850.13. 

13-9-10(C)(2),  concerning  experience 
required  for  certification,  is  amended  by 
deleting  most  of  the  existing  language 
and  adding  language  to  provide  as 
follows: 

[2]  Worked  on  a  blasting  crew  or  directly 
supervised  a  blasting  crew  for  at  least  two 
vears  in  mining,  excavation,  or  an  equivalent 
working  environment; 

This  provision  has  no  direct  Federal 

counterpart,  but  it  is  ( (insistent  with  thf 
experience  element  of  the  Federal 
examination  requirements  contained  in 
30  CFR  850. 14(a)(2) 

13-9— 10(C)(3).  concerning  nn-the-|ob 
training  is  new  and  provides  as  follows: 

l.i)  Re(  eived  diret  tioii  .ind  on-tlje-iob 
training  from  a  i  ertified  blaster: 

This  provision  has  no  direct  Federal 
counterpart,  but  it  is  consistent  with  the 
experience  element  of  the  Federal 
examination  requirements  contained  in 
30  CFR  850.14(a)(2). 

13-9-10(0(5)  ((C)(4)  prior  to  the 
addition  of  new  (C)(3)).  conf:erning 
written  examination,  is  amended  b\ 
correcting  a  typographical  error.  The 
word  "if  is  deleted  and  replaced  bv  the 
word  "of."  This  is  a  non-substantive 
change  that  requires  no  discussion. 

13-9-10(D)(l),  concerning 
certification,  is  amended  by  deleting  the 
words  "or  a  certifying  authoritv 


designated  by  the  chief,"  and  replacing 
those  words  with  the  words  "or  an 
authorized  representative."  The  phrase 
"to  accept  responsibility  for  blasting 
operations"  is  amended  to  read  "to 
accept  responsibilitv  for  surface  blasting 
operations  in  mines  "  The  words  "under 
this  rule  and  rule  1501:13-9-06  of  the 
.administrative  Code"  are  deleted.  As 
amended.  13-9-10(D)(l)  provides  as 
follows: 

(11  !'he  chief,  or  an  authorized 
representative,  shall  certify  for  three  vears 
those  persons  examined  and  found  to  be 
competent  and  to  have  the  ne(  essary 
experience  to  accept  responsibility  for 
surface  blasting  operations  in  mines. 

These  changes,  which  clarify  the 
scope  of  the  certific:ation  authority,  and 
also  confer  that  authoritv  upon 
additional  persons,  do  not  render  the 
States  certification  provisions  less 
effective  than  the  Federal  regulations 
pertaining  to  certification  at  30  CFR 
850.15(a). 

13-9-10(D)(2)(b).  concerning 
recertification.  is  deleted  in  its  entirety 
and  replaced  with  new  language  to 
provide  as  follows: 

(b)  Received  a  minimum  ut  24  hours  ot 
continuing  education  by  attending  blasting- 
related  courses,  seminars  or  conferences 
approved  by  the  chief  or  an  authorized 
representative,  with  at  least  8  hours  obtained 
from  an  organization  or  person  uttier  than  the 
blaster's  employer  or  its  [),)ienl  ( omjjanv  or 
explosives  supplier. 

This  provision  has  no  direct  Federal 
counterpart,  but  it  is  consistent  with  the 
Federal  recertification  requirements  at 
30  CFR  850  15(c) 

1  !-9-l  ()(£)(  1).  concerning  conditions 
of  certification,  is  amended  bv  adding 
the  word  "mine"  inmiediatelv  before 
the  words  "permit  area."  As  amended. 
13-y-10(E)(l)  provides  as  follows: 

(1)  A  certificate  of  blaster  rerfitu  aticjn. 
shall  be  carried  by  a  blaster,  or  shall  be  on 
file  at  the  mine  permit  area,  during  blasting 
operations. 

This  provision,  though  it  has  no  direct 
Federal  counterpart,  remains  consistent 
with  the  Federal  regulations  at  30  CFR 
850  15(e).  pertaining  to  contiitions  of 
certification, 

1.3-9-10(E)(2),  concerning  conditions 
of  certification,  is  amended  bv  deleting 
the  words  "division  of  reclamation"  and 
adding  in  their  place  the  word  "chief." 
As  amended.  13-9-1 0(E)(2)  provides  as 
follows: 

(2)  Upon  request  by  an  .uitiiori/.ed 
repre.sentative  of  the  duct  or  other  reguiatorN 
authority  having  |urisdi(  tion  ovim  the  use  ot 
explosives,  a  blaster  shall  immediateh 
exhibit  his  or  her  certit'i(.a!e  to  ttie  authorized 
representative. 


As  amended,  this  provision  remains 
no  less  effective  than  the  Federal 
regulations  at  30  CFR  850.15(e)(1), 
pertaining  to  conditions  of  certification. 

13-9-10(E)(5).  concerning  conditions 
of  certification,  is  amended  by  deleting 
the  words  "and  certifying  authority 
designated  by  the  chief."  As  amended, 
13-9-10(E)(5)  provides  as  follows: 

'(5)  A  certified  blaster  shall  take  every 
reasonable  precaution  to  protect  his  or  her 
certificate  from  loss,  theft,  or  unauthorized 
duplication.  Any  such  occurrence  shall  be 
reported  immediately  to  the  chief. 

As  amended,  this  provision  remains 
no  less  effective  than  the  Federal 
regulations  at  30  CFR  850.15(d), 
pertaining  to  protection  of  certification. 

13-9-10(F)(l),  concerning  suspension 
and  revocation,  is  amended  by  deleting 
the  words  "or  a  certifying  authority 
designated  by  the  chief."  As  amended, 
13-9-1 0(F)(1)  provides  as  follows: 

( 1 )  Following  written  notice  and 
opportunity  for  a  hearing,  the  chief  may.  and 
upon  a  finding  of  willful  conduct  shall, 
suspend  or  revoke  the  certification  of  a 
blaster  during  the  term  of  the  certification,  or 
take  other  necessary  action  for  any  of  the 
following  reasons: 

As  amended,  this  provision  remains 
no  less  effective  than  the  Federal 
regulations  at  30  CFR  850.15(b). 
pertaining  to  suspension  and  revocation 
of  blaster  certification. 

13-9-10(F)(l)(b),  concerning 
suspension  and  revocation,  is  amended 
by  adding  the  words  "a  blasting-related 
permit  condition"  immediately 
following  the  words  "laws  or 
regulations."  As  amended,  13-9- 
10(F)(1)(b)  provides  as  follows: 

(b)  Violation  of  any  provision  of  state  or 
federal  explosives  laws  or  regulations,  a 
blasting-related  permit  condition,  or  any 
( onditlon  of  certification; 

The  added  phrase  has  no  direct 
Federal  counterpart,  but  it  is  consistent 
with  the  Federal  regulations  at  30  CFR 
850.13(b)(l){iii),  pertaining  to 
suspension  and  revocation  of  blaster 
certification. 

13-9-10(F)(l)(f),  concerning 
suspension  and  revocation,  is  new  and 
provides  as  follows: 

(tl  Conducting  a  blast  where  tly  rock  was 
cast  bevond  the  permit  boundary  of  any 
mine. 

This  provision  has  no  direct  Federal 
counterpart,  but  it  is  not  inconsistent 
with  the  Federal  regulations  at  30  CFR 
816/817. 67(c)(3),  which  prohibit  the 
casting  of  flyrock  beyond  the  permit 
boundary,  nor  is  it  inconsistent  with  the 
Federal  regulations  at  30  CFR 
850.15(b)(1),  pertaining  to  suspension 
and  revocation  of  blaster  certification. 
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13-9-1 0(F)(3),  concerning  suspension 
and  revocation,  is  amended  by  deleting 
the  words  "or  a  designated  certifying 
authority,"  and  adding  in  their  place  the 
words  "and  may  work  on  a  blasting 
crew  only  imder  the  direct  supervision 
of  a  certified  blaster."  As  amended,  13- 
9-10(F)(3)  provides  as  follows: 

(3)  Upon  notice  of  a  suspension  or 
revocation,  the  blaster  shall  immediately 
surrender  the  suspended  or  revoked 
certificate  and  all  copies  thereof  to  the  chief, 
and  may  work  on  a  blasting  crew  only  under 
the  direct  supervision  of  a  certified  blaster. 

These  changes  do  not  render  the  State 
provision  less  effective  than  the  Federal 
regulations  at  30  CFR  850.15(b)(3), 
pertaining  to  notice  of  revocation  of 
blaster  certification.  Also,  the  added 
State  language  is  consistent  with  30  CFR 
850.13(a)(2),  which  allows  persons  who 
are  not  certified  as  blasters  to  work  on 
blasting  crews  that  are  under  the 
direction  of  certified  blasters. 

13-9-1 0(F)(4),  concerning  suspension 
and  revocation,  is  amended  by  deleting 
the  phrase  "during  the  term  of  the 
suspension,"  deleting  paragraph  (4)(a). 
paragraph  (4)(b)  becomes  (4)(a); 
paragraph  4(c)  becomes  paragraph  (4)(b) 
and  then  replacing  the  word  "a"  with 
the  word  "the"  at  (4)(b),  and  adding  a 
new  paragraph  (4)(c).  As  amended  13- 
9-10{F)(4)  provides  as  follows: 

(4)  To  repossess  a  suspended  certificate  the 
blaster  must: 

(a)  Exhibit  a  pattern  of  conduct  consistent 
with  the  acceptance  of  responsibility  for 
blasting  operations; 

(b)  Pass  the  written  examination 
administered  under  paragraph  (C)  of  this 
rule;  and 

(c)  Meet  any  other  requirements  imposed 
by  the  chief  under  the  terms  of  the 
suspension. 

These  changes  have  no  direct  Federal 
counterpart,  but  they  are  not 
inconsistent  with  the  Federal 
regulations  at  30  CFR  850.15,  pertaining 
to  blaster  certification.  For  the  foregoing 
reasons,  we  are  approving  this  Ohio 
amendment  in  its  entirety. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

We  asked  for  public  comments  on  the 
amendment  (Administrative  Record 
Number  OH-2183-02),  but  did  not 
receive  any. 

Federal  Agency  Comments 

Under  30  CFR  732.17(h)(ll)(i)  and 
section  503  (b)  of  SMCRA,  we  requested 
comments  on  the  amendment  from 
various  Federal  agencies  with  a 
potential  interest  in  the  Ohio  program 
(Administrative  Record  Number  OH- 
2183-03),  but  did  not  receive  any. 


Environmental  Protection  Agency  (EPA) 
Concurrence  and  Comments 

Under  30  CFR  732.17(h)(ll)(ii),  we 
eire  required  to  get  a  written  concurrence 
fi-om  EPA  for  those  provisions  of  the 
program  amendment  that  relate  to  air  or 
water  quality  standards  issued  under 
the  authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  or  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq.].  None  of  the 
revisions  that  Ohio  proposed  to  make  in 
this  amendment  pertain  to  air  or  water 
quality  standards.  Therefore,  we  did  not 
request  conciuxence. 

On  July  3,  2003,  we  asked  for 
comments  from  EPA  on  the  amendment 
(Administrative  Record  No.  OH-2183- 
03).  The  EPA  did  not  respond  to  our 
request. 

V.  OSM 's  Decision 

Based  on  the  above  findings,  we 
approve  the  amendment  Ohio  sent  us  on 
June  11,  2003,  and  as  revised  on  Jiuie 
18,  2003. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  935,  which  codify  decisions 
concerning  the  Ohio  program.  We  find 
that  good  cause  exists  imder  5  U.S.C. 
553(d)(3)  to  make  this  final  rule 
effective  inunediately.  Section  503(a)  of 
SMCRA  requires  that  the  State's 
program  demonstrate  that  the  State  has 
the  capability  of  carrying  out  the 
provisions  of  the  Act  and  meeting  its 
purposes.  Making  this  regulation 
effective  immediately  will  expedite  that 
process.  SMCRA  requires  consistency  of 
State  and  Federal  standards. 

VI.  Procedural  Determinations 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
coimterpart  Federal  regulation. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988 — Civil  fustice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 


SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  siuface  coal  mining  and 
reclamation  operations.  One  of  the 
piuposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
piu^uant  to  SMCRA. 

Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribcd 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally- 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  Tribes. 
The  basis  for  this  determination  is  that 
our  decision  is  on  a  State  regulator^' 
program  and  does  not  involve  a  Federal 
program  involving  Indian  lands. 

Executive  Order  1321 1 — Regulations 
That  Significantly  Affect  The  Supply. 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
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of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

\ational  Environnwntiil  Policy  Act 

This  rule  does  not  rnquire  an 
environmental  impact  statement 
because  sectum  702(d)  of  SMCRA  (30 
V.S.C.  t292(d))  provides  that  agency 
decisions  on  proposed  State  regulatorv 
program  provisicms  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)((")  nf  the 
National  Environmental  Pnlii  v  .^ct  (42 
L'.S.C;   4tJ2(2){(;)) 

Paperwork  Rt'ductioii  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
J507  ef  seq  ). 

Rc^uluton,'  FIfxibilitv  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economit   impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
L;  S.C   HOI  et  xeq  ].  the  .State  submittal, 
which  i~.  the  sub|ec  t  of  this  rule,  is  based 
upon  counterpart  Feiieral  regulations  for 
which  an  economic  analvsis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economu  effe(  t  upon  a 
substantial  number  of  small  ^'ntltlf'^   In 


making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
f( onomu  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Busint'ss  Ret^ulatory-  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatorv  Enfon:ement  Fairness  Act, 
This  rule;  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  SlOO  million. 
(b)  Will  not  cause  a  major  increase  in 
costs  (jr  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  Does  not 
have  significant  adverse  t^ffects  f)n 
competition,  employment,  investment, 
productu  it\ ,  innovation,  or  the  ability 
of  U.S.  based  enterprises  to  i:ompete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal  which  is  the 
subject  of  this  rule  is  baseii  upon 
counterpart  Federal  regulations  for 
whi(;h  an  analysis  was  prepared  anil  a 
determination  made  that  the  Federal 
rPt;ul,ition  was  not  i.onsidered  a  major 
rule 

Unfunded  Maiulntfs 

This  rulf  will  not  impose  an 
untundfd  mandatf  on  Staff.  lo(;al.  or 


tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  September  9,  2003. 
Brent  Wahlquist, 

Regional  Director.  Appalachian  Regional 
Coordinating  ('enter 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  part  935  is  amended 
as  set  forth  below: 

PART  935— OHIO 

1.  The  authority  citation  for  part  935 
continues  to  read  as  follows: 

.\uthority:  M)  I    S.C.  1201  et  seq 
m  2.  Section  935.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

§  935.1 5    Approval  of  Ohio  regulatory 
program  amendments. 


Original  amendment  submission  date 


Date  o(  final  publication 


Citation/descnption 


June  11,2003   October  3.  2003 


OAC  1501  13-9-10  (A)(1).  (3).  (B).  (B)(7).  (9).  (14). 
(14)(e),  (C)(1),  (2).  (3),  (4),  (5),  (D)(1),  (2)(b),  (E)(1). 
(2).  (5).  (F)(1).  (1)(b),  (1)(f).  (3).  (4).  (4)(a).  (4)(b). 
and  (4)(c) 


(FR  Do(    0  i-JiOSh  Filed  10-2-03;  8:45  ami 

BILUNG  CODE  4310-05~P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGD09-03-2151 
RIN  1625-AA09 

Drawbridge  Operation  Regulation; 
Milwaukee,  Menomonee,  and 
Kinnickinnic  Rivers  and  South 
Menomonee  and  Bumham  Canals, 
Milwaukee,  Wl 

AGENCY:  Coast  Guard.  DHS. 
ACTION:  Final  rule. 


SUMMARY:  The  Coast  (Juard  has  revised 
the  drawbridge  operating  regulation  for 
thf"  Cdiiailian  Pat  i fie  (formerly  Chicago, 
Milwaukee.  St.  Paul  &  Pacific)  railroad 
bridge  owr  the  Burnham  Canal  in 
Milwaukee.  VVI.  allowing  the  bridge  to 
remain  closed  to  navigation  due  to 
Infrequent  use  This  will  allow  the 
bridge  owners  to  reduce  maintenance 
and  operation  costs  at  a  loc;alion  where 
there  is  no  known  need  for  drawbridge 
openings. 

DATES:  This  rule  is  effective  November 
3. 2003 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  |C(;D09-03-215|  and  are 
available  for  inspe<:tion  or  copying  at 
the  Bridge  Administration  Branch, 
Ninth  Coast  C.uard  District,  between  7 


a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Scot  Striffler,  Bridge  Administration 
Branch,  at  the  address  above  or  phone 
(216) 902-6084. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  July  21,  2003,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Drawbridge  Operation 
Regulation;  Milwaukee,  Menomonee. 
and  Kinnickinnic  Rivers  and  South 
Menomonee  and  Burnham  Canals, 
Milwaukee.  WI.  in  the  Federal  Register 
(68  FR  43066).  We  received  no  letters 
commenting  on  the  proposed  rule.  No 
public  meeting  was  requested,  and  none 
was  held. 


fiTifia 
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Background  and  Purpose 

The  Canadian  Pacific  Railway  bridge 
at  mile  1.74  over  Bumham  Canal  is  a 
swing  type  bridge  with  a  vertical 
clearance  of  approximately  eight  feet  in 
the  closed  position.  In  accordance  with 
33  CFR  117.1093,  it  is  currently 
required  to  open  for  vessels  if  at  least 
two-hoiu^  advance  notice  is  provided 
prior  to  passing.  Canadian  Pacific 
Railway  requested  the  Coast  Guard 
allow  the  bridge  to  be  maintained  in  the 
closed  to  navigation  position  since  there 
have  been  no  requests  from  vessels  to 
open  the  bridge  since  June  13, 1997. 
There  are  no  active  marine  facilities 
along  the  canal,  and  the  area  in 
Milwaukee  Harbor  where  the  bridge  is 
located  is  part  of  a  city  re-development 
project.  Burnham  Canal  is  a  federal 
waterway.  The  waterway  is  reportedly 
no  longer  actively  maintained  by  the 
Corps  of  Engineers.  This  final  rule 
allows  the  bridge  to  be  untended  and 
maintained  in  the  closed  to  navigation 
position  as  per  33  CFR  117.39.  However, 
the  Coast  Guard  will  retain  the 
authority,  should  conditions  make-^uch 
an  action  necessary,  to  order  the  bridge 
owner  to  restore  the  bridge  to  an 
operable  condition  within  12  months  of 
notification  from  Commander,  Ninth 
Coast  Guard  District.  This  rule  will 
allow  the  railroad  bridge  to  remain 
closed,  as  it  has  been,  and  still  be  in 
compliance  with  Coast  Guard 
requirements. 

In  addition  to  the  regulation  for  the 
railroad  bridge,  the  ciurent  regulation 
refers  to  'all  other  bridges  across  the 
Bumham  Canal'.  The  only  other  bridge 
on  the  canal  that  falls  widiin  the 
jurisdiction  of  the  Coast  Guard  Bridge 
Administration  Program  is  the  Interstate 
94  bridge  at  mile  1.79,  which  is  a  fixed 
bridge,  and  should  not  be  referred  to  in 
the  drawbridge  regulations.  Therefore, 
the  Coast  Guard  is  removing  this  section 
from  33  CFR  117.1093. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  did  not  receive  any 
comments  on  the  NPRM.  Therefore,  no 
changes  were  made  to  the  final  rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 


There  is  no  known  commercial  or 
recreational  use  of  Biunham  Canal.  No 
information  was  received  by  the  Coast 
Guard  to  demonstrate  impending 
activity  on  the  waterway  that  would 
require  the  drawbridge  to  be  operable. 
However,  as  stated,  if  these  conditions 
were  to  change,  then  the  bridge  would 
be  required  to  be  operational  again 
within  1 2  months  of  notification  from 
the  Coast  Guard. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federedism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 


an  expenditiu-e.  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Qvil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  1 2866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Gi'-u-d  in 
complying  with  the  Nati(    dl 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f), .    d 
have  concluded  that  there  .re  no  lactors 
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in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B  2  of  the  Instruction.  Therefore,  this 
rule  is  catet^uru  ailv  e.xciutied.  undei 
figure  2-1.  paragraph  (J2l(e)  of  thf' 
Instniction.  fnun  further  f'nvironnu'ntdl 
documentation 

List  of  Subjects  in  33  CFR  Part  117 

F?  ridges. 
Regulations 

Vnr  tht>  rt-asons  disi  ussed  in  thr 
preanibie,  th*'  Cjjast  Ciuard  amends  .j,j 
CFR  part  117  ,is  tnllows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

■  1   The  authority  citation  for  part  117 
continues  to  read  as  follows. 

.Authority:  33  I'.S.C.  4M9;  Department  of 
Humeldnd  Security  Delegation  No.  0170.1:  33 
C:FR  1  0.5- 1(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587.  106 

Stdt    ")0.V1 

■  2  In  4)  1 17  lOMJ,  revise  paragraph  (f)  to 
read  as  follows: 

§117.1093     Milwaukee.  Menomonee.  and 
KInnlckinnic  Rivers  and  South  Menomonee 
and  Burnham  Canals. 

***** 

(f)  The  (iraw  r)f  th^-  Canadian  Pat.ific 
Railwav  bridge,  mile  1  74  over  Burnham 
Canal,  need  not  be  opened  tor  tht- 
passage  of  vessels. 

Dated   September  22.  2003. 
R.F.  Silva. 

Rear  Admiral,  I'  S  Coast  Guard,  Commander. 

.\'inth  Coast  Guard  District 

[FR  Doc.  03-25187  Filpd  10-2^)  i.  H  45  am] 

BILLING  COOE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[CGD08-03-029] 

RIN1625-AA11 

Regulated  Navigation  Area;  Reporting 
Requirements  for  Barges  Loaded  With 
Certain  Dangerous  Cargoes,  Inland 
Rivers,  Eighth  Coast  Guard  District 

agency:  Coast  Guard.  DHS 

ACTION:  Interim  final  rule,  reqiiest  for 
comments. 

summary:  The  Coast  Guard  is 
establishing  a  regulated  navigation  area 
(RNA)  within  all  inland  rivers  of  the 
Eighth  Coast  Guard  District.  This  RNA 
applies  to  towing  vessel  operators  and 


fleeting  area  managers  who  are 
responsible  for  the  movement  of  barges 
carrying  certain  dangerous  cargoes  on 
inland  nver^  diui  reipures  them  to 
report  their  [losition  and  other 
information  to  the  Inland  River  Vessel 
Movement  t^mter  (IRV'MC).  This  action 
IS  ne(  essarv  to  ensure  public  safety. 
prcM'iit  sabotage  or  terrorist  acts,  and 
facilitate  tlie  efforts  of  emergency 
servi(  fs  ,iiui  law  eiilort  t-meiit  offif:ers 
responding  to  terrorist  attacks 
DATES:  This  rule  is  effective  on 
November  1.  2()(),r  Comments  and 
r^^l.iI^■d  material  must  reach  tht;  Coast 
Guard  on  or  beftire  lanuary  2.  2004 
ADDRESSES:  You  mav  mail  comments 
and  rclalfd  material  to  ( !omman(ier, 
Highth  ( ioast  (iiiard  District  (in),  Hale 
Boggs  Federal  Bldg..  .501  Magazine 
Street.  New  Orleans,  LA  70130. 
Commander.  Eighth  ('o<ist  Guard 
District  I  III)  maintains  thr  public  docket 
fnr  this  rulemaking  (iomments  and 
m.iten.il  rei  fued  from  the  public,  as 
wt'll  as  documents  indicated  in  this 
preamble  as  bfing  .ivailable  in  the 
doc;ket.  are  part  of  docket  |CGD08-0.J- 
029|  and  are  available  for  inspection  or 
I  '>[)\ing  at  Commaiuler.  Eighth  f^oast 
Guard  District  (in).  Hale  Boggs  Federal 
Bldg..  501  Magazinf!  Street,  New 
Orleans.  LA  70130  between  R  a.m.  and 
3:30  p  rn  ,  Monday  through  Friday. 
except  Federal  holidays   \'ou  must  also 
mail  comments  on  collection  of 
information  to  the  Office  of  Information 
and  Regulatory  .Affairs.  Office  of 
Management  and  Budget,  725  17th 
Street  NW..  Washington.  DC  20503. 
ATTN:  Desk  Officer,  G.S.  Coast  Guard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  (CDR)  lerry  Torok  or 
Lieutenant  (LT)  Kevin  Lynn,  Project 
Managers  for  the  Eighth  Cioast  (juard 
District  Commander.  Hale  Boggs  Federal 
Bldg.,  501  Magazine  Street,  New 
Orleans.  LA  70130,  telephone  (504) 
5Ht)-6271 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  May  2,  2003,  the  Coast  Guard 
published  a  temporary  final  rule  and 
request  for  comments  entitled 
■Rf^gulated  Navigation  Area:  Reporting 
Requirements  for  Barges  Loaded  With 
Certain  Dangerous  Cargoes,  Inland 
Rivers.  Eighth  Coast  Guard  District"  in 
the  Federal  Register  (68  FR  23393).  As 
of  July  9.  2003.  we  received  six  written 
comments  on  that  temporary  final  rule. 

On  luly  30,  2003.  the  Ckiast  Guard 
published  a  notice  of  proposed 
rulemaking  (NFRM)  entitled  "Regulated 
Navigation  Area;  Reporting 
Requirements  for  Barges  Loaded  With 
Certain  Dangerous  Cargoes.  Inland 


Rivers,  Eighth  Coast  Guard  District"  in 
the  Federal  Register  (68  FR  44696). 
When  drafting  the  proposed  rule  in  the 
NFKM.  we  considered  all  written 
comments  submitted  to  the  docket  in 
response  to  the  temporary  final  rule 
published  nn  May  2,  2003  (68  FR 
23393).  The  Coast  Guard's  responses  to 
the  comments  are  explained  under  the 
"Discussion  of  Comments  and  Changes" 
section  of  the  NPRM  (68  FR  44698). 

As  of  September  15,  2003,  we  have 
received  one  written  comment  on  the 
NPRM.  No  public  meeting  was 
requested  so  one  was  not  held. 

As  indicated  in  our  "Discussion  of 
Comments  and  Changes"  section  below, 
we  have  considered  this  comment  in 
this  interim  final  rule  and,  where 
appropriate,  we  have  made  the  rule  less 
burdensome  than  the  temporary  final 
rule  currently  in  effect.  In  issuing  this 
interim  final  rule,  we  have  allowed  for 
a  comment  period  before  we  impose  any 
final  rule. 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so.  please  inc:lude  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  ICGD08-03-0291, 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8Vv  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us.  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period  before  issuing  any 
final  rule. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  You  may  submit  a  request  for 
a  meeting  by  writing  to  Commander, 
Eighth  Coast  Guard  District  (m)  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

Terrorist  attacks  on  September  11. 
2001.  inflicted  catastrophic  human 
casualties  and  property  damage.  These 
attacks  highlighted  the  terrorists' 
abilities  to  utilize  multiple  means  in 
different  geographic  areas  thereby 
increasing  their  opportunities  to 
maximize  destruction. 
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Since  the  September  11,  2001  terrorist 
attacks  on  the  World  Trade  Center  in 
New  York,  the  Pentagon  in  Arlington, 
Virginia  and  Flight  93,  the  Federal 
Bureau  of  Investigation  (FBI)  has  issued 
several  warnings  concerning  the 
potential  for  additional  terrorist  attacks 
within  the  United  States.  The  threat  of 
maritime  attacks  is  real  as  evidenced  by 
the  October  2002  attack  on  a  tank  vessel 
off  the  coast  of  Yemen  and  the  prior 
attack  on  the  USS  COLE.  These  attacks 
manifest  a  continuing  threat  to  U.S. 
assets  as  described  in  the  President's 
finding  in  Executive  Order  13273  of 
August  21,  2002  (67  FR  56215, 
September  3,  2002).  The  President 
found  that  the  security  of  the  U.S.  is 
endangered  by  the  September  11,  2001 
attacks  and  terrorist  attacks  continue  to 
endanger  the  international  relations  of 
the  United  States.  See  also  Continuation 
of  the  National  Emergency  with  Respect 
to  Certain  Terrorist  Attacks,  (68  FR 
53665.  September  10,  2003); 
Continuation  of  the  National  Emergency 
With  Respect  To  Persons  Who  Commit, 
Threaten  To  Commit,  Or  Support 
Terrorism.  (68  FR  55189,  September  18, 
2003).  The  references  to  these 
Presidential  Documents  as  they  appear 
in  this  interim  final  rule  have  updated 
those  referenced  in  the  NPRM  (68  FR 
44697).  The  U.S.  Maritime 
Administration  (MARAD)  in  Advisory 
02-07  advised  U.S.  shipping  interests  to 
maintain  a  heightened  state  of  alert 
against  possible  terrorist  attacks. 
MARAD  also  issued  Advisory  03-03 
informing  operators  of  maritime 
interests  of  increased  threat  possibilities 
to  vessels  and  facilities  and  a  higher  risk 
of  terrorist  attacks  to  the  transportation 
community  in  the  United  States.  The 
ongoing  hostilities  in  Afghanistan  and 
Iraq  have  made  it  prudent  for  U.S.  ports 
and  waterways  to  be  on  a  higher  state 
of  alert  due  to  the  Al  Qaeda  organization 
and  other  similar  organizations  who 
have  declared  their  intentions  to 
conduct  armed  attacks  on  U.S.  interests 
worldwide. 

Therefore,  on  April  16,  2003,  the 
Coast  Guard  established  a  temporary 
RNA  within  the  inland  rivers  of  the 
Eighth  Coast  Guard  District  in  order  to 
safeguard  vessels,  ports  and  waterfront 
facilities  from  sabotage  or  terrorist  acts. 
The  temporary  RNA  remains  in  effect 
and  applies  to  barges  loaded  with 
certain  dangerous  cargoes  (CDCs) 
operating  on  the  Mississippi  River 
above  mile  235.0,  Above  Head  of  Passes, 
including  all  its  tributaries;  the 
Atchafalaya  River  above  mile  55.0 
including  the  Red  River;  the  Ohio  River 
and  all  its  tributaries;  and  the  Tennessee 
River  from  its  confluence  with  the  Ohio 


River  to  mile  zero  on  the  Mobile  River 
and  all  other  tributaries  between  these 
two  rivers.  The  RNA  affects  vessels 
transporting  barges  loaded  with  CDCs 
that  if  used  as  weapons  of  terrorism 
could  result  in  substantial  loss  of  life, 
property,  environmental  damage,  and 
grave  economic  oensequences.  The 
temporary  final  rule  requires  operators 
of  barges  loading  or  loaded  with  CDCs 
within  the  RNA  to  periodically  report 
their  position  and  other  specified 
information  to  the  IRVMC  for  protection 
against  sabotage  and  terrorist  acts.  The 
temporary  final  rule  published  May  2, 
2003,  (68  FR  23393)  expires  on  October 
31,2003. 

The  Coast  Guard  has  determined  that 
there  is  a  need  to  continue  the  reporting 
requirements  for  barges  loaded  with 
CDCs  operating  on  inland  rivers  and 
therefore  we  are  issuing  an  interim  rule 
while  we  continue  to  consider 
alternatives  to  increase  maritime 
domain  awareness  on  the  inland  rivers 
in  the  Eighth  Coast  Guard  District.  This 
rule  allows  the  Coast  Guard  to  enhance 
maritime  security,  protect  ports  and 
facilities  and  high-density  population 
ceaters  (metropolitan  areas),  control 
vessel  traffic,  develop  contingency 
plans,  and  enforce  regulations. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  appreciates  the 
excellent  and  professional  involvement 
by  the  maritime  community  in  the 
public  rulemaking  process,  which  has 
greatly  helped  the  formulation  of  this 
rule  to  achieve  the  essential  piu-poses 
while  minimizing  its  impact. 

As  of  September  15,  2003,  we 
received  one  written  comment  on  the 
NPRM.  The  comment  focused  generally 
on  4  concerns:  (a)  Reporting  the  plaimed 
route,  (b)  notifying  the  IRVMC  4  hours 
prior  to  originating  a  voyage  within  the 
RNA  with  one  or  more  CDC  barges,  (c) 
notifying  the  IRVMC  upon  moving  one 
or  more  CDC  barges  from  one  fleeting 
area  to  another  fleeting  area  or  facility, 
and  (d)  reporting  information  as 
directed  by  the  Coast  Guard.  Each 
section  of  this  comment  is  discussed  in 
more  detail  in  the  following  six 
paragraphs. 

Planned  Route.  The  one  comment  we 
received  stated  that  the  requirement  for 
submission  of  a  planned  route  will 
increase  the  burden  upon  the  mariner 
while  providing  no  improvement  on  the 
information  already  required  since 
point-to-point  movements  rarely  allow 
for  more  than  one  route.  We  agree  and 
have  removed  the  requirement  to  report 
the  planned  route  because  the  IRVMC 
will  be  receiving  periodic  updates  on  a 
CDC  barge(s)'s  location  as  the  towing 
vessel  operator  checks  in  at  designated 


reporting  points  along  the  planned 
route.  The  requirement  to  submit  a 
report  with  the  name  and  location  of  the 
destination  for  each  CDC  barge  and  the 
estimated  time  of  arrival  remains 
unchanged. 

Four  hour  advance  notification.  The 
one  comment  we  received  stated  a 
concern  regarding  the  requirement  to 
report  information  4  hours  before 
originating  a  voyage  within  the  RNA 
with  one  or  more  CDC  barges.  The 
comment  indicates  that  fleeting  area 
managers  do  not  always  have  4  hours 
advance  notice  of  movement  between 
receipt  of  an  order  and  origination  of  the 
voyage.  The  comment  suggested  the 
requirement  be  amended  to  allow 
fleeting  area  managers  to  notify  the 
IRVMC  as  soon  as  possible  after  the 
fleeting  area  manager  receives  a  request 
to  make  up  a  tow  or  to  deliver  a  CDC 
barge  at  a  terminal.  While  we  agree  that 
in  certain  cases  a  fleeting  area  manager 
will  not  have  sufficient  time  to  make  a 
4-hour  advance  notification  of 
movement  to  the  IRVMC,  this  regulation 
does  not  require  fleeting  area  managers 
to  provide  such  notification.  This 
regulation  requires  towing  vessel 
operators  to  notify  the  IRVMC  4  hours 
before  originating  a  voyage  within  the 
RNA  with  one  or  more  CDC  barges. 
However,  we  believe  the  conceptual 
basis  of  the  comment  applies  to  this 
requirement.  For  example,  an  operator 
of  a  towing  vessel  without  any  CDC 
barges  operating  in  the  RNA  may 
receive  an  order  to  pick  up  a  CDC  barge. 
If  the  towing  vessel  is  in  close  proximity 
to  where  the  CDC  barge  is  located,  the 
evolution  of  making  up  the  new  tow 
with  the  CDC  barge  and  originating  the 
voyage  may  take  less  than  4  hours. 
According  to  the  existing  requirement  in 
the  NPRM,  the  towing  vessel  operator 
would  then  qualify  as  originating  a 
voyage  within  the  RNA  with  one  or 
more  CDC  barges  and  as  such  would  be 
required  to  provide  the  IRVMC  with  a 
notice  4  hours  before  originating  the 
voyage.  The  Coast  Guard  understands 
that  delaying  the  voyage  to  comply  with 
the  4-hoiu  advance  notification 
requirement  could  negatively  affect 
commercial  operations.  To  alleviate  this 
potential  problem,  we  are  adding  an 
exception  to  the  existing  requirement. 
This  exception  will  permit  the  towing 
vessel  operator  to  make  the  required 
report  to  the  IRVMC  as  soon  as  possible 
before  originating  a  voyage  in  the  RNA 
with  one  or  more  CDC  barges.  This 
exception  is  valid  only  if  the  following 
conditions  exist: 

(a)  The  evolution  of  making  up  a  tow 
with  a  CDC  barge  will  take  less  dian 
four  hours  before  originating  a  voyage; 
and 
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(b)  the  towing  vessel  operator  did  not 
receive  the  order  to  malte  up  a  tow  with 
d  CDC  barge  in  advance  of  four  hours 
before  originating  the  voyage  with  one 
or  more  CDC  barges 

If  the  previous  two  conditions  exist. 
the  towing  vessel  operator  must  submit 
the  required  report  to  the  IRV'MC  as 
soon  as  possible  after  receiving  orders  to 
make  up  a  tow  with  one  or  more  CDC 
barges. 

Movement  of  barges  from  fleeting  area 
to  Peetmg  area  or  facility.  The  one 
comment  we  received  stated  that 
companies  routinely  move  barges  from 
one  fleeting  area  to  another  fleeting  area 
or  facility  and  that  reporting  each  of 
these  movements  would  impose  an 
excessive  burden.  It  further  states  that 
one  company  may  operate  multiple 
fleeting  areas  within  a  limited 
geographic  area  The  comment 
recommends  that  the  Coast  Guard 
define  fleeting  areas  within  a  certain 
geographic  area  as  a  "single  fleet"  and 
allow  movement  within  that  "single 
fleet"  to  occur  without  reporting  each 
movement  to  the  IRVMC  The  purpose 
of  knowing  the  specific  location  of  a 
CDC  barge  is  to  allow  for  a  more 
efficient  response  to  an  incident  or 
threatened  incident   It  is  the  intention  of 
this  regulation  to  give  the  Coast  Guard 
the  necessary  information  to  be  able  to 
track  and  have  knowledge  of  the 
location  of  each  CDC  barge  at  all  times 
Under  the  existing  requirements,  we  are 
onlv  asking  the  fleeting  area  manager  to 
provide  limited  information  regarding 
the  movement  of  a  CDC  barge  from  one 
fleeting  area  to  another  fleeting  area  or 
facility.  We  are  not  changing  this 
requirement,  however,  we  do  feel  that 
definitions  are  needed  for  "fleeting 
area",  "fleet  tow  boat",  and  "towing 
vessel".  For  the  purposes  of  this 
requirement,  the  term  "fleeting  area" 
will  be  defined  to  mean  any  fleet, 
including  any  facility,  located  within 
the  area  covered  by  one  single  port.  The 
term  "fleet  tow  boat"  will  be  defined  to 
mean  anv  size  vessel  that  is  used  to 
move,  transport,  or  deliver  a  CDC^  barge 
within  a  fleeting  area.  The  term  "towing 
vessel"  will  be  defined  to  mean  any  size 
vessel  that  is  used  to  move,  transport,  nr 
deliver  a  CDC  barge  to  a  fleet  or  facility 
that  is  located  in  a  different  port  than 
where  the  voyage  originated. 

The  following  example  is  provided  to 
illustrate  the  intention  of  these 
definitions.  A  fleeting  area  manager  is 
required  to  provide  notification  to  the 
IRVMC  of  the  movement  of  a  CDC  barge 
from  fleet  "A"  located  in  port  "A",  to 
fleet  "B"  located  in  port  "A"  when  such 
movement  is  conducted  bv  a  fleet  tow 
boat.  If  the  movement  of  a  CDC  barge 
were  to  occur  from  fleet  "A"  located  in 


port  "A",  to  fleet  "7."  located  in  port 
"Z".  such  movement  is  considered  to 
have  been  done  by  a  towing  vessel  and 
the  notificaticms  requirements  would 
reside  with  the  towing  vessel  operator 
when  the  CDC  barge  was  picked  up  at 
fleet  "A"  and  dropped  off  at  fieet  "Z". 

When  directed  by  thlTIHVMC.  The  one 
comment  we  received  indicated  that 
there  was  a  lack  of  coordination  within 
the  Coast  Ciuard  that  led  to  mariners 
having  to  submit  duplicate  reports  of 
required  information.  There  is  a  concern 
that  a  towing  vessel  operator  may 
receive  multiple  calls  from  various 
government  agencies  requesting  similar 
information.  These  multiple  calls  could 
create  an  unnecessary  distraction  for  the 
towing  vessel  operator.  The  comment 
requested  the  Coast  (iuard  clarify  the 
information  reporting  requirement  to 
read  •  As  directed  bv  the  IRVMC  "  The 
published  NPRM  currently  reads  "When 
directed  bv  the  IRVMC"  and  as  such 
will  not  be  changed.  However,  we  feel 
it  is  necessary  to  explain  the  different 
types  of  calls  a  towing  vessel  operator   • 
can  expect  while  transporting  one  or 
more  CDC]  barges  in  the  RNA.  The  first 
type  of  call  would  be  from  the  IRVMC 
for  the  following  reasons:  ( 1)  Obtaining 
missing  or  illegible  information.  (2) 
investigating  missed  or  inaccurate 
reports.  (3)  collecting  information  for 
the  purposes  of  respt)nding  to  an 
incident  or  threatened  incident,  (4) 
responding  to  an  increase  in  the 
maritime  security  level,  or  (5)  advising 
the  mariner  on  new  or  unexpected 
changes  in  procedures  This  list  of 
reasons  is  not  all  inclusive.  The  second 
type  of  call  would  be  from  the  United 
States  Armv  Corps  of  E!ngineers 
(l^SACE)  requesting  informatitm  from 
the  mariner  as  the  towing  vessel 
approaches  a  USAGE  controlled  lock 
and  dam  .\s  many  of  the  reporting 
points  required  by  this  regulation  are 
located  at  USAGE  controlled  locks  and 
dams,  the  Coast  Guard  understands  that 
some  information  provided  by  the 
towing  vessel  operator  will  have  to  be 
supplied  twice — imce  to  the  USAGE  and 
once  to  the  IRVMC.  The  Coast  Guard 
and  USAGE  are  currently  working  to 
address  the  issue  fif  duplicative 
reporting  and  are  researching  mefhf)ds 
to  use  existing  technology  to  serve  as  a 
single  point  of  collection.  The  third  type 
of  call  would  be  from  a  Coast  Ciuard 
Captain  of  the  I'ort  office  for  issues 
pertaining  to  the  coordination  of  vessel 
escorts  or  boardings  or  other  marine 
safety  issues.  Galls  for  these  purposes 
are  unrelated  to  the  information 
collection  requirements  outlined  by  this 
regulation  and  are  necessary  for  the 
Coast  Guard  Captain  of  the  Port  to  meet 


Coast  Guard  mission  requirements.  The 
final  type  of  call  would  be  from  a  Coast 
Guard  vessel  or  boarding  team  located 
in  close  proximity  to  the  towing  vessel 
for  the  purposes  of  conducting  law 
enforcement  operations  or  vessel 
escorts.  These  types  of  calls  are  also 
unrelated  to  the  information  collection 
requirements  outlined  by  this  regulation 
and  are  necessary  to  meet  Coast  Guard 
mission  requirements. 

Response  to  Comments  Summary 

In  response  to  the  received  comment 
the  Coast  Guard  is  (1)  removing  the 
requirement  to  report  the  planned  route 
of  one  or  more  GDC  barges,  (2) 
establishing  an  exception  to  the  4-hour 
advance  notification  for  originating  a 
voyage  in  the  RNA  with  one  or  more 
CDC  barges,  (3)  defining  the  terms 
"fleeting  area",  "fleet  tow  boat",  and 
"towing  vessel"  to  clarify  fleeting  area 
manager  reporting  requirements,  and  f4) 
explaining  the  different  types  of  calls  a 
towing  vessel  operator  can  expect  while 
transporting  one  or  more  CDC  barges  in 
the  RNA. 

Portions  of  this  regulation  have  been 
revised  to  reflect  the  usage  of  these  new 
definitions.  The  addition  of  the  new 
definitions  does  not  create  any 
substantial  changes.  The  portions  of  the 
regulatory  text  that  are  affected  by  these 
new  definitions  include  the 
"Applicability",  "Definitions",  and 
"Regulations"  sections. 

Company  Representative  or 
Dispatcher  Making  Required  Reports. 
The  NPRM  indicated  that  a  company 
representative  or  dispatcher  would  be 
allowed  to  report  the  required 
information  to  the  IRVMC  on  behalf  of 
the  towing  vessel  operator  or  fleeting 
area  manager.  With  the  addition  of  the 
definitions  for  "fleet  tow  boat"  and 
"towing  vessel",  we  realized  that 
allowing  a  company  representative  or 
dispatcher  to  make  reports  on  behalf  of 
a  towing  vessel  operator  is  contrary  to 
the  intentions  of  this  regulation.  The 
intention  of  this  regulation  is  to  provide 
the  Coast  Guard  with  positive  reports 
generated  by  towing  vessel  operators 
and  fleeting  area  managers  who  have 
direct  control  over  GDC  barges.  Because 
fieets  and  facilities  typically  have 
multiple  persons  who  have  direct 
control  over  CDC  barges,  we  are 
allowing  a  fleeting  area  manager, 
company  representative,  or  dispatcher 
to  make  the  required  reports.  In 
contrast,  a  towing  vessel  operator  is  the 
only  person  who  will  have  direct 
control  over  CDC  barges  in  their  tow.  As 
it  relates  to  this  regulations,  we  have 
clarified  the  definition  of  "towing  vessel 
operator"  to  mean  the  Captain  or  pilot 
who  is  on  watch  on  board  a  towing 
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vessel.  The  portions  of  the  regulatory 
text  that  are  affected  by  this  clarification 
include  the  "Definitions"  and 
"Regulations"  sections. 

Discussion  of  Rule 

The  Coast  Guard  is  estal^ishing  a 
regulated  navigation  area  for  the 
Mississippi  River  above  mile  235.0, 
Above  Head  of  Passes,  including  all  its 
tributaries;  the  Atchafalaya  River  above 
mile  55.0,  including  the  Red  River;  the 
Ohio  River  and  all  its  tributaries;  and 
the  Tennessee  River  from  its  confluence 
with  the  Ohio  River  to  mile  zero  on  the 
Mobile  River  and  all  other  tributaries 
between  these  two  rivers.  This  rule 
applies  to:  (1)  Towing  vessel  operators 
responsible  for  one  or  more  CDC  barges 
within  the  regulated  area,  and  (2) 
fleeting  area  msmagers  responsible  for 
CDC  barges  in  a  fleeting  area.  The  terms 
"barge",  "certain  dangerous  cargo  or 
(CDCV.  "CDC  barge",  "downbound", 
"Eighth  Coast  Guard  District",  "fleet 
tow  boat",  "fleeting  area",  "towing 
vessel",  "towing  vessel  operator",  and 
"upbound"  are  defined  in  the  regulatory 
section  of  this  rule. 

Towing  vessel  operators  responsible 
for  one  or  more  CDC  barges  are  required 
to  report  specific  information  to  the 
IRVMC  under  the  following  conditions: 
(1)  Upon  point  of  entry  into  the  RNA 
with  one  or  more  CDC  barges;  (2)  4 
hours  prior  to  originating  a  voyage 
within  the  RNA  with  one  or  more  CDC 
barges,  except  if  (a)  the  evolution  of 
making  up  a  tow  with  a  CDC  barge  will 
take  less  than  4  hom-s  before  originating 
a  voyage,  cmd  (b)  the  towing  vessel 
operator  did  not  receive  the  order  to 
make  up  a  tow  with  a  CDC  barge  in 
advance  of  4  hours  before  originating 
the  voyage  with  one  or  more  CDC 
barges,  in  which  case  the  towing  vessel 
operator  must  submit  the  required 
report  to  the  IRVMC  as  soon  as  possible 
after  receiving  orders  to  make  up  a  tow 
with  one  or  more  CDC  barges  (3)  upon 
dropping  off  one  or  more  CDC  barges  at 


a  fleeting  area  or  facility;  (4)  upon 
picking  up  one  or  more  additional  CDC 
barges  from  a  fleeting  area  or  facility;  (5) 
at  designated  reporting  points  in  table 
165.830(e);  (6)  when  the  estimated  time 
of  arrival  (ETA)  to  a  reporting  point 
varies  by  6  hours  from  the  previously 
reported  ETA;  (7)  any  significant 
deviation  from  previously  reported 
information;  (8)  upon  departing  the 
RNA  with  one  or  more  CDC  barges;  and 
(9)  when  directed  by  the  IRVMC. 

Fleeting  area  managers  are  required  to 
report  specific  information  to  the 
IRVMC  under  the  following  conditions: 
(1)  Once  daily,  report  all  CDC  barges 
within  the  fleeting  area;  (2)  upon 
moving  a  CDC  barge  within  a  fleeting 
area  by  a  fleet  tow  boat;  (3)  any 
significant  deviation  from  previously 
reported  information;  and  (4)  when 
directed  by  the  IRVMC. 

A  company  representative  or 
dispatcher  may  report  the  required 
information  to  the  IRVMC  on  behalf  of 
the  fleeting  area  manager. 

Each  report  made  to  the  IRVMC  by  a 
towing  vessel  operator  or  fleeting  area 
manager  must  contain  all  the 
information  items  specified  in  tables 
165.830(1}  and  165.830(g),  respectively. 

Reports  must  be  made  to  the  IRVMC 
by  telephone  to  (866)  442-6089.  by  fax 
to  (866)  442-6107,  or  by  e-mail  to 
irvmc@cgstl.uscg.mil.  A  reporting  form 
and  e-mail  link  is  available  at  http:// 
www.  uscg.  mil/d8/Divs/M/IR  VMC.  h  tm . 

The  Coast  Guard  will  consider  and 
approve  alternative  reporting  methods 
to  meet  any  reporting  requirements  if: 
(1)  The  request  for  the  alternative  is 
submitted  in  writing  to  Commander, 
Eighth  Coast  Guard  District  (m).  Hale 
Boggs  Federal  Bldg.,  501  Magazine 
Street,  New  Orleans,  LA  70130:  and  (2) 
the  alternative  provides  an  equivalent 
level  of  reporting  to  that  which  would 
be  achieved  by  the  Coast  Guard  with  the 
required  check-in  points. 

The  Coast  Guard  encourages  the 
submission  of  requests  for  alternative 


reporting  methods.  It  is  the  Coast 
Guard's  hope  that  companies  will 
embrace  current  modem  technology  or 
future  technology  as  it  becomes 
available  to  automatically  report  the 
locations  of  the  towing  vessels  and  the 
CDC  barges  they  are  responsible  for 
directly  to  the  Coast  Guard  in  real  or  as 
close  to  real  time  as  possible.  We 
believe  that  the  development  of  such 
systems  will  significantly  reduce  the 
burden  imposed  upon  the  towing  vessel 
operator  and  fleeting  area  manager  who 
must  submit  the  reports,  as  well  as  those 
Coast  Guard  personnel  who  must 
process  those  reports. 

Deviation  from  this  rule  is  prohibited 
unless  specifically  authorized  by  the 
Commander,  Eighth  Coast  Guard 
District  or  the  IRVMC. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulator\'  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary.  We  present  this 
Regulatory  Evaluation  for  the  purposes 
of  information. 

Evaluation.  The  regulatory  baseline 
for  this  rule  is  the  existing  temporary 
rule.  The  cost  for  complying  with  the 
rule  will  differ  depending  on  the  means 
used  to  make  a  report  to  the  IRVMC  and 
the  type  of  report,  either  an  initial  report 
or  an  update.  The  cost  of  the  rule 
presented  below  is  based  on  the  average 
number  of  reports  received  by  the 
IRVMC  in  April  2003  and  May  2003. 


Estimated  Annual  Cost  and  Benefit  of  the  Rule  (2003  Dollars) 


Item 


Costoer   '    Cost  per 
'-o^^P^r        update 
call    • 


initial  call 


Total 


Personnel  

Operating  expenses 

Total  


$9462 
28,386 


$17,871 
53.613 


$27,333 
8T,999 


37,848 


71,484        109,332 


This  cost  estimate  assumes:  (1)  The 
average  merchant  mariner's  hourly  rate 
is  $30.  (2)  the  average  initial  call  is  6 
minutes,  (3)  tlie  average  update  call  is 
2  minutes,  (4)  the  average  cost  per  cell 


phone  call  is  $1.50  per  minute,  and  (5) 
15  percent  of  all  responses  are  initial 
reports  to  the  IRVMC.  Therefore,  based 
on  177  respondents,  the  average  cost  is 
$618  per  CDC  barge  per  year.  The 


reporting  requirements  are  necessary  to 
provide  immediate,  improved  security 
for  the  public,  vessels,  and  U.S.  ports 
and  waterways.  The  requirements  do 
not  alter  normal  barge  transits.  The 
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minimal  hardships  that  may  be 
experienced  bv  persons  ur  vessels,  as  a 
result  of  this  rule,  are  necessarv  tf)  the 
national  interest  in  protecting  the 
public,  vessels,  and  vessel  crews  from 
the  devastating  consequences  of  acts  of 
terrorism,  and  from  sabotage  or  other 
subversive  acts,  accidents,  or  other 
causes  of  a  similar  nature. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  L'.S.C.  601-612).  we  have  considered 
whether  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  Towing  vessel  operators  and 
fleeting  area  managers  responsible  for 
CDCs  barges  on  inland  waterways 
within  the  Eighth  Coast  Guard  District 
This  RNA  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  this 
rule  does  not  require  any  alteration  of 
barge  operations  or  transits.  The 
operational  communications  required 
by  this  RNA  do  not  require  towing 
vessel  operators  or  fleeting  area 
managers  to  obtain  new  equipment  and 
can  be  made  toll  free  to  the  IR\'MC. 

If  you  are  a  small  business  entitv  and 
are  significantly  affected  by  the 
regulation,  please  i  ontact  CDR  lerry 
Torok  or  LT  Kevin  Lynn.  Project 
Managers  for  the  Eighth  (^oast  Guard 
District  Commander,  Hale  Boggs  Federal 
Bldg.  501  Magazine  Street.  New- 
Orleans.  L^  701  10,  telephone  (504) 
589^271 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offered  to  assist  small  entities  in 
understanding  this  rule  so  that  thev  i  an 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 
Small  businesses  mav  send  comments 
on  the  actions  of  Federal  emplovees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 


annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  vou 
wish  to  comment  on  actions  by 
emplovees  of  the  (loast  Guard,  call  1- 
8H8-REG-FA1R  (1-888-7:34-3247) 

Collection  of  Information 

This  rule  calls  for  a  collection  of 
information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  As  defined  in  5  CFR  1320.3(c). 
"c:ollection  of  information"  comprises 
reporting,  recordkeeping,  monitoring, 
posting,  labeling,  and  other,  similar 
actions.  The  title  and  description  of  the 
information  collection,  a  description  of 
those  who  must  collect  the  information, 
and  an  estimate  of  the  total  annual 
burden  follow  The  estimate  covers  the 
time  for  reviewing  instruf;tions, 
seart  hing  existing  sources  of  data, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection. 

This  rule  revises  an  existing  OMB- 
approved  collection  of  information 
(1625-0105).  The  new  collec:tion  of 
information  estimate  is  based  on  data 
gathered  as  a  result  of  the  information 
collected  under  the  temporarv  rule  and 
IS  based  on  actual  reports  received  bv 
the  IKVMC.  as  well  as  actual 
observation  and  tracking,  for  April  2003 
and  May  2003. 

Titlf  Regulated  Navigation  Areas; 
Reporting  Requirements  for  Barges 
Loaded  with  (Certain  Dangerous  Cargoes. 
Inland  Rivers.  Eighth  Coast  Guard 
District  and  the  Illinois  Waterway. 
Ninth  Coast  Cruard  District 

OMB  Control  .Vu;ji6er   1625-0105. 

Suinmur,  of  the  Collection  of 
Information  The  Coast  Caiard  requires 
position  and  intended  movement 
reporting,  and  fleeting  operations 
reporting,  from  barges  carrying  CDCs  in 
the  inland  rivers  within  the  Eighth  and 
Ninth  Coast  Ckiard  Districts  This  rule 
amends  33  CF'R  part  165  to  require; 

Towing  vessel  operators  and  fleeting 
area  managers  responsible  for  CDC 
bargee  must  report  the  following 
information  via  tt)ll  free  telephone,  toll 
tree  fax.  or  e-mail: 

a.  Name  of  barge  and  towing  vessel; 

b.  N.ime  of  flt-eting  artM  and  facilitv; 
c   Estimated  tune  of  arrival  (ETA)  at 

fleeting  area  anil  facility: 

d.  Estimated  tim*'  of  departure  (ETD) 
from  fleeting  area  and  facilitv: 

e  I  poll  entry  into  the  covered 
geograpliii  al  area: 

f  Four  hours  prior  to  originating  a 
voyage  with  a  CD(;  within  the  RNA. 
except  if  (a)  the  evolutifin  of  making  up 
a  tow  with  a  ("DC  barge  will  take  less 
than  four  hours  before  originating  a 
voyage,  and  (b)  the  lowing  vessel 
operator  did  not  rec  eive  the  order  to 


make  up  a  tow  with  a  CDC  barge  in 
advance  of  four  hours  before  originating 
the  voyage  with  one  or  more  CDC 
barges,  in  which  case  towing  vessel 
operator  shall  submit  the  required 
report  to  the  IRVMC  as  soon  as  possible 
after  receiving  orders  to  make  up  a  tow 
with  one  or  more  CDC  barges; 

g.  Upon  picking  up  an  additional  CDC 
barge  from  a  fleeting  area  or  facility; 

h.  Upon  dropping  off  a  CDC  barge  at 
a  fleeting  area  or  facility; 

i.  Upon  moving  a  CDC  barge  within  a 
fleeting  area  by  a  fleet  tow  boat; 

j.  Once  daily,  all  CDC  barges  within 
a  fleeting  area; 

k.  ETA  at  approximately  90 
designated  reporting  points  within  the 
covered  geographical  area; 

1.  At  any  time  the  ETA  to  a  reporting 
point  varies  by  6  hours  from  the 
previously  reported  ETA; 

m.  Any  significant  deviation  from 
previously  reported  information; 

n.  Upon  departing  the  covered 
geographical  area;  and 

o.  When  directed  by  the  IRVMC. 

A  company  representative  or 
dispatcher  may  report  to  the  IRVMC  on 
behalf  of  the  fleeting  area  manager. 

Need  for  Information:  To  ensure  port 
safety  and  security  and  to  ensure  the 
uninterrupted  flow  of  commerce,  the 
Coast  Guard  is  issuing  regulations 
requiring  position  and  intended 
movement  reporting  and  fleeting 
operations  reporting  from  barges 
carrying  CDCs  in  the  inland  rivers 
within  the  Eighth  and  Ninth  Coast 
Guard  Districts. 

Use  of  Information:  The  information 
is  required  to  enhance  maritime 
security,  protect  ports  and  facilities  and 
high-density  population  centers 
(metropolitan  areas),  control  vessel 
traffic,  develop  contingency  plans,  and 
enforce  regulations.  The  Coast  Guard 
will  use  the  information  to  maintain 
continuous  maritime  domain  awareness 
on  the  inland  rivers  so  that  we  may 
respond  as  appropriate  to  an  actual  or 
threatened  terrorist  action  and  enhance 
maritime  security  by  boarding  and/or 
escorting  CDC  barges  in  the  vicinity  of 
high-density  population  areas. 

Description  of  the  Respondents:  The 
respondents  are  owners,  agents,  masters, 
towing  vessel  operators,  or  persons  in 
charge  of  barges  loaded  with  CDCs  or 
having  CDC  residue  operating  on  the 
inland  rivers  located  within  the  Eighth 
and  Ninth  Coast  Guard  Districts. 

NumbiT  of  Respondents:  The  existing 
OMB-approved  collection  number  of 
respondents  is  3,505.  This  rule  will 
decrease  the  number  of  respondents  by 
3,328  to  a  total  of  177. 

Frequency  of  Response:  Towing  vessel 
operators  moving  barges  carrying  CDCIs 
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or  CDC  residue  will  submit  reports  as 
necessary.  The  existing  OMB-approved 
collection  annual  niunber  of  responses 
is  7,711.  This  rule  will  increase  the 
number  of  responses  by  13,313  to  a  total 
of  21.024. 

Burden  of  Response:  The  existing 
OMB-approved  collection  burden  of ' 
response  is  15  minutes  (0.25  hours) 
(burden  of  response  is  the  time  required 
to  complete  the  paperwork  requirements 
of  the  rule  for  a  single  response).  This 
rule  will  decrease  the  burden  of 
response  by  9  minutes  (0.15  hours)  to  a 
total  of  6  minutes  (0.10  hours). 

Estimate  of  Total  Annual  Burden:  The 
existing  OMB-approved  collection  total 
annual  burden  is  1 ,928  hours  (total 
annual  burden  is  the  time  required  to 
complete  the  paperwork  requirements  of 
the  rule  for  all  responses).  This  rule  will 
decrease  the  total  aiuiual  burden  by 
1017  hours  to  a  total  of  911  hours. 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  we  have  submitted  a  copy  of 
this  rule  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review  and 
approval  of  the  revised  collection  of 
information.  The  existing  OMB- 
approved  collection  (1625-1505) 
expires  on  October  31,  2003. 

We  ask  for  public  comment  on  the 
collection  of  information  to  help  us 
determine  how  useful  the  information 
is,  whether  it  can  help  us  perform  our 
functions  better,  whether  it  is  readily 
available  elsewhere,  how  accurate  our 
estimate  of  the  burden  of  collection  is, 
how  valid  our  methods  for  determining 
burden  are,  how  we  can  improve  the 
quality,  usefulness,  and  clarity  of  the 
information,  and  how  we  can  minimize 
the  burden  of  collection. 

If  you  submit  comments  on  the 
collection  of  information,  submit  them 
both  to  OMB  and  to  the  Docket 
Management  Facility  where  indicated 
under  ADDRESSES,  by  the  date  under 
DATES. 

You  need  not  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number  from 
OMB.  If  and  when  OMB  approves  this 
revised  collection  of  information,  we 
will  publish  a  separate  notice  in  the 
Federal  Register. 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  would  not  result  in 
such  an  expenditiue,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
teiking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 


require  a  Statement  of  Energy'  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-43700,  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1  paragraph  (34)(g),  of  the 
instruction,  from  further  environmental 
documentation  because  this  rule  is  not 
expected  to  result  in  any  significant 
environmental  impact  as  described  in 
NEPA.  A  final  "Environmental  Analysis 
Check  List"  and  a  final  "Categorical 
Exclusion  Determination"  are  available 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Vessels,  Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226.  1231:  46  U.S.C. 
Chapter  7oi:  .50  U.S.C.  191,  195;  33  CFR 
1.05-l(g).  6.04-1.  6.04-6.  and  160.5;  Pub.  L. 
107-295.  166  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  Add  §  165.830  to  read  as  follows: 

§  165.830    Regulated  Navigation  Area; 
Reporting  Requirements  for  Barges  Loaded 
with  Certain  Dangerous  Cargoes,  Inland 
Rivers,  Eighth  Coast  Guard  District. 

(a)  Regulated  Navigation  Area.  The 
following  waters  are  a  regulated 
navigation  area  (RNA):  the  Mississippi 
River  above  mile  235.0,  Above  Head  of 
Passes,  including  all  its  tributaries;  the 
Atchafalaya  River  above  mile  55.0, 
including  the  Red  River:  the  Ohio  River 
and  all  its  tributaries;  and  the  Tennessee 
River  from  its  confluence  with  the  Ohio 
River  to  mile  zero  on  the  Mobile  River 
and  all  other  tributaries  between  these 
two  rivers. 

(b)  Applicability.  This  section  applies 
to  towing  vessel  operators  and  fleeting 
area  managers  responsible  for  CDC 
barges  in  the  RNA.  This  section  does  not 

apply  to: 

fl)  Towing  vessel  operators 
responsible  for  barges  not  carrying  CDCs 
barges,  or 
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(2)  Fleet  tow  boats  moving  one  or 
more  CDC  barges  vvithm  a  fleeting  area. 

(c)  Df^finition^  As  useii  in  this 
section — 

Barge  means  a  non-s»>lf  propelled 
vessel  engaged  in  commerce,  as  set  out 
in  J,3  CFR  160  21)4 

Certain  Dangemus  (Mrgo  or  ICDCI 
includes  any  of  the  following: 

(1)  Division  1.1  or  1.2  explosives  as 
defined  in  49  CFR  17.3  50 

(21  Division  1  5D  blasting  agents  for 
which  a  permit  is  required  under  49 
CTR  176.415  or.  for  which  a  permit  is 
required  as  a  condition  of  a  Research 
and  Special  Programs  Administration 
exemption. 

(3)  Division  2.3  "poisonous  gas",  as 
listed  in  49  CFR  172  101  that  is  also  a 
"material  poisonous  by  inhalation"  as 
defined  in  49  CFR  1718,  and  that  is  in 
a  quantitv  in  excess  of  1  metric  ton  per 
barge 

(4)  Division  5  1  oxidizing  materials 
for  which  a  permit  is  required  under  49 
CFR  176.415  or,  for  which  a  permit  is 
required  as  a  c:ondition  of  a  Research 
and  Special  Programs  Administration 
exemption 

(5)  A  liquid  material  that  has  a 
prirnarv  or  subsidian.'  classification  of 
Division  6  1  "poisonous  material"  a-, 
listed  in  49  CFR  172.101  that  is  also  a 
"material  poisonous  by  inhalation",  as 
defined  in  49  CFR  1718  and  that  is  in 

a  bulk  packaging,  or  that  is  in  a  quantitv 
in  excess  of  20  metric  tons  per  barge 
when  not  in  a  bulk  packaging. 

(6)  Class  7,  "highwav  route  controlled 
quantity"  radioactive  material  or  "fissile 
material,  controlled  shipment",  as 
defined  in  49  CFR  173  403 

17)  Bulk  hquefied  c:hlorine  gas  and 
bulk  hquefied  gas  cargo  that  is 
flammable  and/or  toxic  and  carried 
under  46  CFR  154  7 

(8)  The  following  bulk  liquids — 

(i)  Acetone  cvanohvdrin. 

(li)Allvl  alcohol, 

(iii)  Chlorosuifonu  ai  id. 

(iv)  Crotonaldehvde, 

(v)  Ethvlene  chlorohvdnn, 

(vi)  Ethvlene  dibromide. 

(vii)  Methacrvlcinitrile. 

(villi  OU'um  (fuming  sulfuric  acid), 
and 

(ix)  Propylene  oxide 

CDC  barge  means  a  barge  c  imtaining 
CDCs  or  CDC  residue 

Do\^nhounri  means  the  tow  is 
traveling  with  the  current 

Eighth  CcKist  Cuard  District  means  the 
Coast  Cuard  District  as  set  out  in  33  CFR 
3.40-1 

Fleeting  iirea  means  anv  i\^'^^^. 
including  anv  fat  ilitv   located  within 
the  area  (  overed  bv  one  singlt'  port 

Fleet  toH  boat  means  anv  size  vessel 
that  is  used  to  move,  transport,  or 


deliver  a  CDC  barge  within  a  fleeting 
area 

Inland  River  Vessel  Movement  Center 
or  llRVMCl  means  the  Coast  CJuard 
offic:e  that  is  responsible  for  collecting 
the  information  required  bv  this  section, 

Tmvmg  vessel  means  any  size  vessel 
that  IS  used  to  move,  transport,  or 
deliver  a  (;D(;  barge  to  a  fleet  or  facility 
that  IS  located  in  a  different  port  than 
where  the  voyage  originated. 

Towing  vessel  openitor  means  the 
(laptain  or  pilot  who  is  on  watch  on 
board  a  towing  vessel, 

I'pbound  means  the  tow  is  traveling 
against  the  current 

(d)  Regulations  The  following  must 
report  to  the  Inland  River  Vessel 
Movement  Center  (IRVMC): 

( 1 )  The  towing  vessel  operator 
responsible  for  one  or  more  CDC  barges 
in  the  RNA  must  report  all  the 
mformation  items  specified  in  table 
165,830(0,  in  paragraph  (0  of  this 
section,  to  the  IRVMC; 

(i)  Cpon  point  of  entr\  into  the  RNA 
with  one  or  more  (!DC  barges; 

(ii)  Four  hours  before  originating  a 
vovage  within  the  RNA  with  one  or 
more  CD(!  barges,  except  it  the 
e\  olution  of  making  up  a  tow  with  a 
CDC  barge  will  take  li^ss  than  four  hours 
before  originating  a  vovage,  and  the 
towing  vessel  operator  did  not  receive 
the  order  to  make  up  a  tow  with  a  CDC 
barge  in  advance  of  four  hours  before 
originating  the  vovage  with  one  or  more 
CDC"  barges,  in  which  case  the  towing 
vessel  operator  shall  submit  the 
required  report  to  the  IRVM(;  as  soon  as 
possible  after  receiving  orders  to  make 
up  a  tow  with  one  or  more  CDC  barges; 

(in)  I'pon  dropping  off  one  or  more 
C:D('  barges  at  a  fleeting  area  or  facility; 

(iv)  I'pon  picking  up  one  or  more 
additional  CDC  barges  from  a  fleeting 
area  or  fa(  ility; 

(v)  At  designated  reporting  points,  set 
forth  in  table  165.830(e),  in  paragraph 
(e)  of  this  section; 

!vi)  When  the  estimated  time  of 
arrival  (KT.M  to  a  reporting  point  varies 
bv  6  hours  from  the  previouslv  reported 
ETA, 

(vii)  Anv  significant  deviation  from 
previouslv  reported  information; 

(viu)  l!pon  departing  the  RNA  with 
rme  or  more  (^DC  barges;  and 

(ix)  When  directed  bv  the  IRVMC, 

(2)  The  fleeting  area  manager 
responsible  tor  (me  or  more  (;D(^  barges 
in  the  R.N  A  must  report  all  the 
information  items  spe(  ified  in  table 
165  8,30(g).  in  [laragraph  (g)  of  this 
sec:tion    to  the  IRVMC 

(i)  Once  daily,  report  all  CDC  barges 
within  the  fleeting  area; 

(ii)  Upon  moving  one  or  more  CDC 
barges  within  a  fleeting  area  by  a  fleet 
tow  boat; 


(iii)  Any  significant  deviation  from 
previouslv  reported  information;  ana 
(iv)  When  directed  by  the  IRVMC. 

(3)  Reports  required  by  this  section 
may  be  made  by  a  company 
representative  or  dispatcher  on  behalf  of 
the  fleeting  area  manager. 

(4)  Reports  required  by  this  section 
must  be  made  to  the  IRVMC  either  by 
telephone  to  (866)  442-6089,  by  fax  to 
(866)  442-6107,  or  by  e-mail  to 
ir\'mc@cgstl. uscg.mil.  A  reporting  form 
and  e-mail  link  are  available  at  http:// 
www.  uscg.miI/d8/Divs/M/IR  VMC.  h  tm . 

(5)  The  general  regulations  contained 
in  33  CFR  165.13  apply  to  this  section. 

(e)  Eighth  Coast  Guard  District  Inland 
River  RNA  Reporting  points.  Towing 
vessel  operators  responsible  for  one  or 
more  CDC  barges  in  the  RNA  must  make 
reports  to  the  IRVMC  at  each  point 
listed  in  this  paragraph  (e): 
(1)  Lower  Mis.sissippi  River  (LMR),  between 
Mile  Markers  (M): 

(i)  M  235.0-240,0  (Entering  &  Exiting  RNA) 

(li)  M  338,0-343,0 

(nil  M  430,0-4.3,5.0 

liv)  M  520.0-525.0 

Iv)  M  6210-626.0 

(vi)  M  695  0-700.0 

(vii)  M  772,0-777,0 

(viii)  M  859.0-864.0 

(ix)  M  945,0-950,0 
12)  I  pper  Mississippi  River  (CMR),  between 
Mile  Markers  (M)  and  Departing  Lock  & 
Uam  (L&D),  unless  otherwise  indiiiated; 

(i)L&D3 

111)  L&D4 

(iii)  L&[)  8 

(iv)  L&D  11 

(v)  L&D  14 

(m)  L&D  18 

(\ii)  L&D  21 

Iviii)  L&D  25 

(i\)  .Arriving  Melvin  Price  L&D 
(dowiibound) 

(x)  Departing  Meivin  Price  L&D  (upbound) 

(xi)  M  150  0-145,0 

(xii)  M  66.0-61  0 

(3)  Missouri  River  (MOR),  between  Mile 

Markers  (M): 
(i)  M  54.0-56  0 
(ii)  M  115.0-117  0 
(ill)  M  208.0-210.0 
(iv)  M  326.0-328.0 
Iv)  M  397  0-399,0 
|vi)  M  487,0-^89.0 
(vii)  M  572-0-574,0 
Iviii)  M  652,0-654,0 
lixl  M  745  0-750.0 

(4)  Illinois  River  (ILR),  at  Mile  Marker  (M) 

and  L()(  k  &  Dam  (L&D),  as  indicated: 
(i)  M  0,0 

(ii)  Departing  New  LaGrange  L&D 
(ill)  M  140,0 
(iv)  M  187.2  (Enteriiig  &  Exiting  KN.'K) 

(5)  Ohio  Ri\'er.  between  Mile  Markers  (M) 

and  at  Lock  &  Dam  (L&D).  as  indicated. 
(i)  M  950  0-952  0 
111)  .Arriving  Smitliland  L&D 
(in)  .M  826,0-828,0 
li\)  M  748  ()-750  0 
|v)  M  673,0-675.0 
Ivi)  M  628  0-6,10  0 
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( 

(6) 


( 
(ii) 


( 
(8) 


( 
(9) 


vii)  M  556.0-559.0 

viii)  M  511.0-513.0 

ix)  Departing  Capt  Anthony  Meldahl  L&D 

x)  Arriving  Greenup  L&D  (upbound) 

xi)  Departing  Greenup  L&D  (downbound) 

xii)  Departing  Robert  C.  Byrd  L&D 

(upbound) 
xiii)  Arriving  Robert  C.  Bryd  L&D 

(downbound) 
xiv)  Departing  Belleville  L&D 
xv)  Departing  Hannibal  L&D 
xvi)  Departing  Montgomery  L&D 
Allegheny  River  at  Lock  &  Dam  (L&D),  as 

indicated: 
i)  Departing  L&D  4  (upbound) 

Arriving  L&D  4  (downbound) 
Monongahela  River  Departing  Lock  & 

Dam  (L&D): 
i)  Grays  Landing  L&D 
ii)  L&D  3 
Kanawha  River,  at  Lock  &  Dam  (L&D),  as 

indicated: 
i)  Arriving  Winfield  L&D  (upbound) 
ii)  Departing  Winfield  L&D  (downbound) 
Cumberland  River,  between  Mile  Markers 

(M)  and  Departing  Lock  &  Dam  (L&D), 

unless  otherwise  indicated: 
i)  Departing  Old  Hickory  L&D  (upbound) 
ii)  Arriving  Old  Hickory  L&D 

(downbound) 
iii)  M  127.0-129.0 
iv)  Barkley  L&D 


(10)  Tennessee  River,  between  Mile  Markers 
(M)  and  when  Departing  Lock  &  Dam 
(L&D),  unless  otherwise  indicated: 

(i)  Fort  Loudon  L&D 

(ii)  Watts  Bar  L&D 

(iii)  Departing  Chickamauga  L&D 

(upbound) 
(iv)  Arriving  Chickamauga  L&D 

(downbound) 
(v)  Nickajack  L&D 
(vi)  Gunterville  L&D 
(vii)  General  Joe  Wheeler  L&D 
(viii)  Pickwick  Landing  L&D 
(ix)  M  122.0-124.0 
(x)  Kentucky  L&D 

(11)  Tenncssee-Tombigbee  River,  between 
Mile  Markers  (M)  and  when  Departing 
Lock  &  Dam  (L&D): 

(i)  Lock  D 
(ii)  Aberdeen  L&D 
(iii)  Aliceville  L&D 
(iv)  M  202.0-203.0 
(v)  Coffeeville  L&D 

(12)  Mobile  River,  at  Mile  Marker  (M): 
(i)  0.0  (Entering  &  Exiting  RNA) 

(ii)  [Reserved] 

(13)  Black  Warrior  River,  when  Departing 
L&D: 

(i)  Holt  L&D 
(ii)  [Reserved] 

(14)  Alabama  River,  when  Departing  L&D: 
(i)  Claiborne  L&D 


(ii)  Henry  L&D 

(15)  McClellan-Kerr  Arkansas  River 
Navigation  System,  when  Departing  Lock 
&  Dam  (L&D),  unless  otherwise 

indicated: 

(i)  Chouteau  L&D 

(ii)  WD.  Mayo  L&D 

(iii)  Ozark-Jeta  Tavlor  L&D 

(iv)  L&D  9 

(v)  Arriving  David  D.  Terry  L&D  (upbound) 

(vi)  Departing  David  D.  Terry  L&D 

(downbound)  — - 

(vii)  L&D  2 

(16)  Red  River,  between  Mile  Markers  (M) 
and  when  Departing  Lock  &  Dam  (L&D): 

(i)  L.C.  Boggs  L&D 

(ii)  Lock  3 

(iii)  M  178.0-180.0 

(17)  AtchafaJaya  River,  at  Mile  Marker  (M): 
(i)  55.0  (Entering  &  Exiting  RNA) 

(ii)  [Reserved] 

(f)  Information  to  be  reported  to  the 
IRVMC  by  towing  vessel  operators.  With 
the  exception  noted  in  paragraph 
(d)(l)(ii)  of  this  section,  towing  vessel 
operators  responsible  for  one  or  more 
CDC  barges  in  the  RNA  must  report  all 
the  information  required  by  this  section 
as  set  out  in  table  165.830(f)  of  this 
paragraph. 


Table  165.830(f).— Information  To  Be  Reported  to  the  IRVMC  by  Towing  Vessel  Operators 


24-hour 
contact 
numt)er 


Name  of 
vessel  mov- 
ing barge(s) 


Barge(s)       Type,  name  i  ,f^'^f^. 

name  and     and  amount  I  "  jf,  "  ,,rL 

official  num- !  of  CDC  on-  |  P^'l  ^'°"1 

bar  txard       I  "eeti'ig  area 

uci  Lnjoiu  ^^  facilrty 


Name  and  lo- 
cation of  des- 
tination of 
CDC  barge 
(fleeting  area 
or  facility),  in- 
cluding esti- 
mated time  of 
arrival 


Reporting 
poln^ 


Estimated 
time  of  ar- 
nval  (ETA) 
to  next  re- 
porting point 

(If  3(^108- 

ble) 


(1)  Upon  point  of  entry  into  the  RNA  with  a  CDC 
barge  

(2)  4  hours  before  to  originating  a  voyage  within 
the  RNA  with  one  or  more  CDC  barges;  but  see 
exception  in  paragraph  (d)(1)(ii)  of  this  section 

(3)  Upon  dropping  off  one  or  more  CDC  barges  at 
a  fleeting  area  or  facility 

(4)  Upon  picking  up  one  or  more  additional  CDC 
barges  from  a  fleeting  area  or  facility 

(5)  At  designated  reporting  points  In  table 
165.830(e)  

(6)  When  ETA  to  a  reporting  point  varies  by  6 
hours  from  previously  reported  ETA 

(7)  Any  significant  deviation  from  previously  re- 
ported information  (all  that  apply)  

(8)  Upon  departing  the  RNA  with  a  CDC  barge(s)  .. 

(9)  When  directed  by  the  IRVMC  


X  X 

X 

X 

X 

X 

X  X 

X 

X  X 


X 
X 
X 

X 

V) 

X 
X 

X 


X 

(') 

(') 

X 
X 


D 


X 

X 


X 
X 

X 


X 
X 
X 

X 


'  If  changed 


(g)  Information  to  be  reported  to  the 
IRVMC  by  fleeting  area  managers. 
Fleeting  area  managers  responsible  for 


one  or  more  CDC  barges  in  the  RNA 
must  report  the  information  required  by 


this  section  as  set  out  in  table  165.830(g) 
of  this  paragraph. 


TABLE  165.830(G).— INFORMATION  TO  BE  REPORTED  TO  THE  IRVMC  BY  FLEETING  AREA  MANAGERS 


(1)  Once  daily,  all  CDC  barges  in  a  fleeting  area 

(2)  Upon  moving  one  or  more  CDC  barges  within  a  fleeting  area 
by  a  fleet  tow  boat  


24-hour  contact 
number 


Barge(s)  name 
and  official  num- 
ber 


Type,  name  and 

amount  of  CDC 

onboard 


Location  of  CDC 
barge  (fleeting 
area  or  facility) 


X 
X 


X 
X 


X 
X 
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Table  165.830(g).— Information  To  Be  Reported  to  the  IRVMC  by  Fleeting  Area  Managers — Continued 

24  hour  contact 
number 

Barge(s)  name 
and  otticial  num- 
ber 

Type,  name  and 

amount  of  CDC 

onboard 

Location  of  CDC 
barge  (fleeting 
area  or  facility) 

(3)  Any  siqnificani  deviation  from  previously  reporred  intormation 
(all  thaf  aoDlv  1                                                                        

X 
X 

X 
X 

X 
X 

X 

(4)  Wtien  dire^ied  bv  the  IRVMC             

X 

(hi  Alt^■^natlv^'  rf porting  Thf  Fighth 
Ckidst  Cluard  District  ("nmmander  mav 
consider  and  approvf  alternative 
methods  to  be  used  bv  a  rep<irting  partv 
to  meet  anv  reporting  requirements  if — 

(1)  the  request  is  submitted  in  writing 
to  tlommander.  Eighth  Coast  Guard 
District  (m)   Hale  Bog^s  Federal  Bldg  . 
501  Maga/ine  .Street.  \fw  Orl'-ans,  LA 
70130:  diui 

[Z]  the  alternative  prnxides  an 
equivalent  level  of  the  reporting  that 
which  would  be  ac  hievd  bv  the  Coast 
CJuard  with  the  rt'quired  the*  k  in 
points 

(i)  Deviation  from  this  section  is 
prohibited  unless  specifiiallv 
authorized  bv  the  ("ommaniier   Kighth 
CA)dSt  Cuard  District  or  the  IK\ML. 

Dalerl   .Sf  pteniber  26.  20U.) 
R.F.  Duncan. 

Hear  A-lmiml.  US  Coast  Guard.  Commander 
Eighth  f'.ia-^t  Guard  District. 
iFR  IkH..  03-25165  Filed  9-30-03;  4:43  pm| 

BILLING  CODE  491&-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Parties 
[COTP  San  Diego  03-030] 
RIN  1625-AAOO 

Safety  Zone;  San  Diego  Bay,  San 
Diego,  CA 

agency:  Coast  Guard.  DHS. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  two  temporarv  safetv  zones. 
a  stationaxv  safetv  zone  and  a  moving 
safetv  zone,  on  the  navigable  waters  of 
San  Diego  Bav  in  support  of  the  Fleet 
Week  Sea  and  Air  Parade  These 
temporary  safety  zones  are  necessarv  tu 
provide  for  the  safety  of  the  crews, 
spectators,  participants  of  the  event, 
participating  vessels  and  other  vessels 
and  users  of  the  waterway   Persons  and 
vessels  are  prohibited  from  entering 
into,  transiting  through,  or  anchoring 
within  these  safetv  zones  unless 
authorized  by  the  C^aptain  of  the  Port,  or 
his  designated  representative. 


DATES:  This  rule  is  effective  from  11:30 
am   (PDT)  on  ()( tober  4.  2003,  to  3  p  m 
!PDT)  on  October  4.  200.) 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
do(  ket  dTv  part  of  docket  |C(JTP  .San 
Diego  03-0301  and  are  available  for 
inspection  or  (  opving  at  I'  S  Cxiast 
Guard,  Marine  Safetv  Office  San  Diego. 
271b  North  Harbor  Drive,  San  Diego,  CA 
92101-10h4.  between  8  am   and  4  p  rn  , 
Mondav  through  Friday,  except  Federal 
holidays 

FOR  FURTHER  INFORMATION  CONTACT: 
P»-ttv  ( )ffii  er  .\ustiii  Mural.  USCt],  c/o 
1    .S   ( .oast  (iuard  ( !a[)tain  of  the  F'ort. 
tplephune  (bl<))  b8  )-b4'^i=> 
SUPPLEMENTARY  INFORMATKDN: 

Regulatory  Information 

We  (lid  not  publish  a  noti':e  of 
proposed  rulemaking  (NPKM)  for  this 
regulation   Cnder  '>  C  S.C.  5.S3(bJ(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPKM   In  keeping 
with  the  requirements  of  5  LI.S.C. 
5,53(d)(3l.  the  Coast  Guard  also  Vimh 
that  good  (  duse  exists  for  making  this 
regulation  effective  less  than  .)0  days 
after  publication  in  the  Federal 
Register  The  prec  ise  loc:ation  of  the 
event  nee  essitating  promulgation  of  this 
safety  zone  and  other  logistit;al  details 
surrounding  the  event  were  net 
finalized  until  a  date  fewer  than  30  days 
prior  to  the  event    Delaying  the  effective 
date  of  this  rule  woulcl  be  contrary  to 
the  publu  interest  be<:ause  doing  such 
would  prevent  the  Coast  Guard  from 
maintaining  the  safety  of  the 
participants  of  the  event  and  users  of 
the  waterway 

Background  and  Purpose 

The  San  Diego  Fleet  Week  Foundation 
is  sponsoring  the  2003  Fleet  Week  Sea 
and  .^ir  Parade  The  Sea  and  Air  Parade 
IS  a  classic  naval  review  consisting  of 
Navv  vessels  rjf  various  classes,  some  of 
whic  h  are  restricted  in  their 
maneuverability  The  naval  review  will 
transit  through  San  Diego  Bay   These 
temporary  safety  zones  are  necessary  to 
provide  for  the  safety  of  the  crews. 
spc'(  tators.  and  parti(  ipants  of  the  Fleet 
Week  St'ci  and  .\ir  F'arade  and  art;  also 
nec:essar\  to  protect  other  vessels  and 
users  of  thf  waterway. 


Discussion  of  Rule 

This  rule  creates  a  stationary  safety 
zone  and  a  moving  safety  zone.  The 
limits  of  the  stationary  safety  zone  will 
extend  south  from  the  southern 
shoreline  on  Harbor  Island  to  the 
southern  most  limits  of  the  navigational 
channel.  On  the  west  side  the  boundarv 
will  be  a  line  of  longitude  equal  to  117- 
12—48  W  and  on  the  east  side  the 
boundary  will  be  a  line  of  longitude 
equal  to  11  7-12-00  W. 

The  limits  of  the  moving  safety  zone 
are  as  follows:  1000  yards  forward.  200 
yards  on  either  side,  and  700  yards 
behind  the  Fleet  Week  parade 
participants  while  transiting  through 
San  Diego  Bay 

The  two  safety  zones  will  be  enforced 
from  1 1 :30  a.m.  (PDT)  to  3  p.m.  (PDT) 
on  October  4,  2003.  These  safety  zones 
are  necessary  to  provide  for  the  safety  of 
the  crews,  spectators,  and  participants 
of  the  Fleet  Week  Sea  and  Air  Parade 
and  to  protect  other  vessels  and  users  of 
the  waterway.  Persons  and  vessels  will 
be  prohibited  from  entering  into, 
transiting  through,  or  anchoring  within 
these  safety  zones  unless  authorized  by 
the  U.S.  Coast  Guard  Patrol 
C.ommander.  or  his  designated 
representative  from  Activities  San 
Diego 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS).  We  expect  the  economic  impact 
of  this  rule  to  be  minimal  because  of  its 
limited  duration  of  three  and  a  half  (3'..') 
hours  and  the  limited  geographic  scope 
of  the  safety  zones. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  use.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  and  operators  of 
vessels  intending  to  transit  or  anchor  in 
the  portion  of  San  Diego  Bay  south  of 
Harbor  Island.  However,  these  safety 
zones  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  these 
zones  are  limited  in  scope  and  dm-ation. 
In  addition,  the  Coast  Guard  will 
publish  local  notice  to  mariners  (LNM) 
and  will  issue  broadcast  notice  to 
mariners  (BNM)  alerts  via  VHF-FM 
marine  channel  16  before  the  safety 
zone  is  enforced. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  your  small  business  or 
organization  is  affected  by  this  rule  and 
you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  Lieutenant  Commander 
Rick  Sorrell,  U.S.  Coast  Guard  Marine 
Safety  Office  San  Diego  at  (619)  683- 
6495. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-688-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 


effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
pjulicular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  thatx)rder  because 
it  is  not  a  "significant  regulatory  action" 


under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Admmistrator  ot  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policv  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1.  paragraph  (34)(g).  of  the 
Instruction,  from  further  environmental 
documentation  because  we  are  creating 
a  safety  zone. 

A  final  "Environmental  Analysis 
Check  List"  and  a  final  "Categorical 
Exclusion  Determination"  are  available 
in  the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITEO  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226.  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191;  33  CFR  1.05-l(g). 
6.04-1,  6.04-6,  and  160.5;  Pub.  L.  107-295. 
116  Stat.  2064;  Department  of  Homeland 
Security  Delegation  No.  0170.1. 

■  2.  Add  a  new  §  165.T1 1-048  to  read  as 
follows: 

§  165.T11-048    Safety  Zone;  San  Diego 
Bay,  CA. 

(a)  Location.  The  following  areas  are 
safety  zones: 

(1)  Stationary  safety  zone.  The  limits 
of  the  stationary  safety  zone  extend  from 
the  shoreline  on  Harbor  Island  South  to 
the  southern  most  limits  of  the 
navigational  channel.  On  the  west  side 
the  boundary  is  a  line  of  longitude 
117°12'48"  W  and  on  the  east  side  the 
boimdary  is  a  line  of  longitude 
117°12'00''W. 

(2)  Moving  safety  zone.  The  limits  of 
the  moving  safety  zone  are  as  follows: 
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1000  yards  forward,  200  vards  on  either 
side,  and  700  yards  behind  the  Fleet 
Week  parade  participants  transiting 
through  San  Diego  Bav 

(b)  Effective  period  These  safety 
zones  will  be  in  effect  from  11  30  am 
(PDT)  until  3  p.m.  (PDT)  on  October  4. 
2003.  If  the  eyent  concludes  prior  tothe 
scheduled  termination  time,  the  Captain 
of  the  Port  will  cease  enforcement  of 
this  safety  zone  and  will  announce  that 
fact  via  Broadcast  Notice  to  Manners. 

(c)  Regulations  fll  "Official  Patrol 
Vessels"  consist  of  any  (^oast  Guard, 
other  Federal,  state  or  local  law- 
enforcement,  and  any  public  or  sponsor- 
provided  vessels  assigned  or  approved 
bv  the  Captain  of  the  Port  San  Uiego,  to 
patrol  this  event 

(2!  In  accordance  with  the  general 
regulations  in  «;  165  23  of  this  part, 
entering  into,  transiting  through,  or 
anchoring  within  these  safety  zones  is 
prohibited,  unless  authorized  by  the 
Captain  of  the  Port,  or  his  designated 
representative  such  as  a  Patrol 
Commander.  Manners  requesting 
permission  to  transit  through  a  safety 
zone  may  request  authorization  to  do  so 
from  the  Captain  of  the  Port.  Patrol 
Commander,  or  other  flesignated 
representative  from  .\ctivities  San 
Diego,  who  may  be  contacted  via  VHF- 
FM  Channel  IB 

(3)  Eac;h  person  in  a  safety  zone  who 
riKieives  notice  of  a  lawful  order  or 
direction  issued  by  an  official  patrol 
vessel  shall  obey  the  order  or  direction 

(4)  The  Patrol  (Commander  is 
empowered  to  prohibit  entry  info  and 
control  the  movement  of  all  vessels  in 
the  regulated  area.  The  Patrol 
Commander  shall  be  designated  by  the 
Captain  of  the  Port  San  Diego;  will  be 
a  L'.S.  Coast  Guard  commissioned 
officer,  warrant  officer  or  petty  officer  to 
act  as  the  Captain  of  thn  Port's  official 
representative:  and  will  be  lot.ated 
aboard  the  lead  official  patrol  vessel. 

(5)  The  Patrol  Commander  may.  upon 
request,  allow  the  transit  of  vessels 
through  the  safety  zones  when  it  is  safe 
to  do  so 

Ddtfd    September  24    2003. 
Stephen  P.  Metruck. 

Commander,  U.S.  Coast  Guard.  Captain  of 

the  Port.  San  Dtego 

[FR  U(M    01-25045  ^^►■d  10-2-03,  8.45  am) 

BILLING  COO€  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[COTP  San  Diego  03-027] 
RIN  1625-AAOO 

Safety  Zone;  Crazy  Horse 
Campground,  Lake  Havasu,  AZ 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 


summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
Lake  Havasu.  Arizona  in  support  of  the 
International  let  Sports  Boating 
Association  World  Finals,  known 
locally  as  Skat  Trak  World  Finals.  This 
temporary  safety  zone  is  necessary  to 
provide  for  the  safety  of  the 
pailicipants,  crew,  spectators, 
participating  vessels  and  other  vessels 
and  users  of  the  waterway   Persons  and 
vessels  are  prohibited  from  entering 
into,  transiting  through,  or  anchoring 
within  this  safety  zone  unless 
authorized  by  the  Ciaptain  of  the  Port,  or 
his  deMgnated  representative. 
DATES:  This  rule  is  effective  from  7  a.m. 
(PDT)  October  5.  2003  until  6  p.m. 
fPDTKJctober  12.  2003 
ADDRESSES:  Documents  indic:ated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  |COTP  .San 
Diego  03-0271  and  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  San  Diego,  27 IB  N.  Harbor  Drive. 
San  Diego,  CA  92  101-1064  between  8 
am  and  4  p  m..  Monday  through 
Fnda\ ,  except  P'ederal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Petty  Offi(  er  Austin  Murai.  C'SCG.  c/o 
U.S.  Coast  Guard  Captain  of  the  Port, 
telephone  (619)  683-6495. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation   Cnder  5  LLS.C.  553(b)(B),  the 
Coast  (kiard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Final 
approval  and  permitting  of  this  event 
were  not  issued  in  time  to  engage  in  full 
notice  and  c^nment  rulemaking. 
Publishing  an  NPRM  and  delaying  the 
effective  date  would  be  contrary  to  the 
publii  interest  since  the  <;yent  would 
oc(  ur  befort!  the  rulemaking  process  was 
(  oniplete 

Under  5  I'  SC.  553(d)(3).  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  puhliciation  in  the  Federal 
Register  in  addition  to  the  reasons 


stated  above,  it  would  be  contrary  to  the 
public  interest  not  to  publish  this  rule 
because  the  event  has  been  permitted 
and  participants  and  the  public  require 
protection. 

Background  and  Purpose 

The  International  Jet  Sports  Boating 
Association  is  sponsoring  the  Skat  Trak 
World  Finals,  which  is  held  at  the  Crazy 
Horse  Campgrounds,  Lake  Havasu  City. 
AZ.  This  temporary  safety  zone  is 
established  in  support  of  the  Skat  Trak 
World  Finals,  a  marine  event  that 
includes  participating  vessels  racing 
along  an  established  and  marked  course 
on  Lake  Havasu,  AZ.  This  temporary 
safety  zone  is  necessary  to  provide  for 
the  safety  of  the  crews,  spectators,  and 
participants  of  the  Skat  Trak  World 
Finals  and  is  also  necessary  to  protect 
other  vessels  and  users  of  the  waterway. 

Discussion  of  Rule 

The  Coast  Guard  proposes  to  establish 
one  safety  zone  that  will  be  enforced 
from  7  a.m.  (PDT)  to  6  p.m.  (PDT)  from 
October  5,  2003  to  October  12,  2003. 
This  safety  zone  is  necessary  to  provide 
for  the  safety  of  the  crews,  spectators, 
and  participants  of  the  Skat  Trak  World 
Finals  and  to  protect  other  vessels  and 
users  of  the  waterway.  Persons  and 
vessels  will  be  prohibited  from  entering 
into,  transiting  through,  or  anchoring 
within  this  safety  zone  unless 
authorized  bv  the  Captain  of  the  Port,  or 
his  designated  representative. 

The  limits  of  this  temporary  safety 
zone  are  from  a  point  on  land  beginning 
at  32''28'18"  N,  114°21'04"  W,  thence 
northerly  to  a  point  34°28'06"  N, 
n4°21'55"  W.  thence  easterly  to  a  point 
34  28'05"  N,  1 14°21'02''  W,  thence 
southerly  along  the  shoreline  to  the 
point  of  origin. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS).  We  expect  the  economic  impact 
of  this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  is  unnecessary. 
The  safety  zone  is  of  a  limited  duration, 
only  eleven  (11)  hours  per  day  for  a 
period  of  eight  (8)  days,  and  is  limited 
to  a  relatively  small  geographic  area. 


57370 


Federal  Reeister/ Vol.  68,  No.   192 /Friday,  October  3,  2003 /Rules  and  Regulations 


Federal  Register / Vol.  68,  No.  192 /Friday,  October  3,  2003 /Rules  and  Regulations 


57369 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
use.  ^(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  seciuity  zone  will  affect  the 
following  entities  some  of  which  may  be 
small  entities:  the  owners  and  operators 
of  pleasure  craft  engaged  in  recreational 
activities  and  sightseeing.  This  safety 
zone  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  several 
reasons:  vessel  traffic  can  pass  safely 
around  the  area,  vessels  engaged  in 
recreational  activities  have  ample  space 
outside  of  the  safety  zone  to  engage  in 
these  activities,  and  this  safety  zone  is 
limited  in  scope  and  duration  as  it  is 
only  in  effect  for  only  eleven  (11)  hours 
per  day  for  a  period  of  eight  (8)  days, 
from  October  5,  2003  to  October  12, 
2003.  In  addition  the  Coast  Guard  will 
publish  local  notice  to  mariners  (LNM) 
before  the  safety  zone  is  enforced. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  your  small  business  or 
organization  is  affected  by  this  rule  and 
you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  Lieutenant  Commander 
Rick  Sorrell,  U.S.  Coast  Guard  Marine 
Safety  Office  San  Diego  at  (619)  683- 
6495. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 


Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  aff^ect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 


Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321^370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
documentation  because  we  are 
establishing  a  safety  zone. 

A  final  "Environmental  Analysis 
Check  List"  and  a  final  "Categorical 
Exclusion  Determination"  will  be 
available  in  the  docket  where  indicated 
under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226.  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191;  33  CFR  1.05-l(g). 
6.04-1.  6.04-6,  and  160.5;  Pub.  L.  107-295. 
116  Stat.  2064;  Department  of  Homeland 
Security  Delegation  No.  0170.1. 

■  2.  Add  new  §  165.T11-045  to  read  as 
follows: 

§  1 65.T1 1  -045    Safety  Zone;  Crazy  Horse 
Campground,  Lake  Havasu,  Arizona. 

(a)  Location.  The  limits  of  this 
temporary  safety  zone  are  from  a  point 
on  land  beginning  at  32°28'18"  N, 
1 14°21 '04"  W,  thence  northerly  to  a 
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point  3»l'28'06'  N.  n4''21'55"  W.  thence 
easterly  to  a  point  34"28'55''  N. 
114 '21 '02"  VV,  thence  southerly  along 
the  shoreline  to  the  point  of  origin. 

(b)  Enfnrcempnt  dates.  This  safety 
zone  will  be  enforced  from  7  a.m.  (FDT) 
to  6  p.m.  (PDT)  daily,  from  October  5. 
200:<  through  (3ctober  12.  2003    If  the 
need  for  the  safety  zone  ends  before  the 
scheduled  termination  time,  the  Captain 
of  the  Port  will  cease  enforcement  of 
this  safety  zone 

(c)  Rf^ulations  In  accordance  with 
the  general  regulations  in  t)  165.23  of 
this  part,  entry  into,  transit  through,  or 
anchfiring  within  this  zone  by  all 
vessels  is  prohibited,  unless  authorized 
by  the  Captain  of  the  Port,  or  his 
designated  representative  Mariners 
requesting  permission  to  transit  through 
the  safety  zone  may  request 
authorization  to  do  so  from  the  Coast 
Guard  designated  representative 

Dated  .September  24.  200.3. 
Stephen  P.  Metruck. 

C()mnii}ndfr  I'.S  Coast  Guard.  Captain  of 
thf  Port.  San  Diego 

IFR  Doc   03-2S046  Filed  10-2-0;i:  8.4.5  am) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

(COTP  Sdn  Francisco  Bay  03-024] 

RIN  1625-AAOO 

Safety  Zone;  San  Francisco  Bay,  San 
Francisco,  CA 

AGENCY:  Coast  Guard.  DHS. 
ACTION:  Temporary  finsl  rule. 


summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
the  navigable  waters  of  San  Francisco 
Bay.  California,  off  the  San  Francisco 
waterfront  for  a  fireworks  display  in 
conjunctum  with  the  Pier  39  25th 
Anniversary  Celebration  sponsored  by 
Pier  39  This  safety  zone  is  necessary  to 
provide  for  the  safety  of  manners  in  the 
vicinity  of  the  fireworks  display  and  for 
the  safety  of  the  vessel,  its  crew,  and 
technicians  working  the  fireworks 
launch  barge  and  the  pvrotechnu:s 
Persons  and  vessels  are  prohibited  from 
entering  into  or  transiting  through  the 
safety  zone,  which  will  encompass  the 
navigable  waters  within  a  1000-foot 
radius  of  the  launch  platform  that  will 
be  lt)cafed  approximately  1000  feet  off 
Pier  39.  unless  authorized  by  the 
Captain  of  the  Port  or  his  designated 
representative. 


DATES:  This  rule  is  effective  from  8  p.m. 
(PDT)  on  October  4.  2003,  to  8:45  p.m. 
(PUT)  on  October  4.  2003. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  (COTP  San 
Francisco  Bay  03-024)  and  are  available 
for  inspection  or  copying  at  Coast  Guard 
Marine  Safety  Office  San  Francisco  Bay. 
t-oast  Guard  Island,  Alameda, 
California,  94501,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  COtfTACT: 
Lieutenant  Doug  I,  Ebbers.  US.  Coast 
Guard  Marine  Safety  Office  San 
Fram  is(o  Bay.  at  (510)  437-3073. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation   Under  5  US  C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Logistical 
details  surrounding  the  event  were  not 
finalized  and  presented  to  the  Coast 
(luard  in  time  to  draft  and  publish  an 
NPRM   As  such,  the  event  would  occur 
before  the  rulemaking  process  was 
complete.  Any  delay  in  implementing 
this  rule  would  be  contrary  to  the  public 
interest  since  immediate  action  is 
necessary  to  temporarily  close  the 
fireworks  area  and  to  protect  the 
maritime  public  from  the  hazards 
associated  with  the  fireworks  displays, 
which  are  intended  for  public 
entertainment 

For  the  same  reasons  stated  above, 
under  5  U  S.C  553(d)(3),  the  Coast 
(luard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
ddvs  after  publication  in  the  Federal 
Register 

Background  and  Purpose 

Pier  39  is  sponsoring  a  short  fireworks 
display  un  October  4.  2003  in 
c  iiniuni  tion  with  the  Pier  39  25th 
Anniversary  t^elebration  event.  These 
safety  zones  are  necessary  to  protect  the 
spectators  along  with  vessels  and  other 
property  from  the  hazards  associated 
with  the  fireworks  show.  These 
temporary  safety  zones  will  consist  of 
portions  iif  the  navigable  waters  of  the 
San  I'raiu.isco  Bay  immediately  north  of 
Pier  39.  The  Coa.st  Guard  has  granted 
Pier  39  an(f  Pvro  Spectaculars  a  marine 
fvent  permit  for  this  event. 

Discussion  of  Rule 

The  temporary  safety  zone  consists  of 
the  navigable  waters  of  San  Francisco 
Bay  within  a  lODO-foot  radius  of  the 
launch  platform  The  launch  platform 
will  he  jiK  ated  approximately  1000  feet 


off  Pier  39  in  San  Francisco,  California. 
Entry  into,  transit  through  or  anchoring 
within  this  safety  zone  is  prohibited, 
unless  authorized  by  the  Captain  of  the 
Port  or  his  designated  representative. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
ELxecutive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

Although  this  safety  zone  will  restrict 
boating  traffic  within  the  San  Francisco 
Bay,  the  effect  of  this  regulation  will  not 
be  significant  as  the  safety  zone  will 
encompass  a  small  portion  of  the 
waterway  and  will  be  short  in  duration. 
The  entities  most  likely  to  be  affected 
are  pleasure  craft  engaged  in 
recreational  activities  and  sightseeing. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
discussed  above,  the  safety  zone  may 
affect  the  following  entities,  some  of 
which  may  be  small  entities:  the  owners 
and  operators  of  pleasure  craft  engaged 
in  recreational  activities  and 
sightseeing.  The  safety  zone  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  several  reasons:  vessel  traffic  can 
pass  safely  around  the  area,  vessels 
engaged  in  recreational  activities  and 
sightseeing  have  ample  space  outside  of 
the  safety  zone  to  engage  in  these 
activities,  and  this  zone  will  encompass 
only  a  small  portion  of  the  waterway  for 
a  limited  period  of  time  in  the  evening 
when  vessel  traffic  is  low.  The  maritime 
public  will  be  advised  of  this  safety 
zone  via  public  notice  to  mariners. 

Assistance  For  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
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Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  will  affect  your  small 
business,  organization,  or  government 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  for  assistance  in  understanding 
this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  emd  Agricultine 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 


Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3Cb)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  luider  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D. 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-43701).  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
documentation  because  we  are 
establishing  a  safety  zone. 

A  final  "Environmental  Analysis 
Check  List"  and  a  final  'Categorical 
Exclusion  Determination  '  will  be 


available  in  the  docket  where  indicated 
under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231:  46  L'.S.C. 
Chapter  701;  50  U.S.C.  191:  33  CFR  1.05-l(g), 
6.04-1,  6.04-6.  and  160.5;  Pub.  L.  107-295, 
116  Stat.  2064:  Department  of  Homeland 
Security  Delegation  No.  0170.1. 

■  2.  Add  §  165.T1 1-096  to  read  as 
follows: 

§16S.T11-096    Safety  Zone:  San  Francisco 
Bay,  San  Francisco,  California. 

(a)  Location.  This  temporary  safety 
zone  shall  include  the  navigable  waters 
of  the  San  Francisco  Bay  within  a  radius 
of  1,000  feet  from  a  fireworks  launch 
barge  located  approximately  1000  feet 
north  of  Pier  39  in  approximate  position 
37°48'54''  N,  122°24'32''  W,  San 
Francisco  Bay,  San  Francisco, 
California. 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.23 
of  this  part,  entry  into,  transit  through, 
or  anchoring  within  this  zone  by  all 
vessels  is  prohibited  unless  authorized 
by  the  Captain  of  the  Port  or  a 
designated  representative  thereof. 

(2)  Persons  desiring  to  transit  the  area 
of  the  safety  zone  may  contact  the 
Captain  of  the  Port  at  telephone  number 
510-437-3073  or  on  VHF-FM  channel 
16  (156.8  MHz)  to  seek  permission  to 
transit  the  area.  If  permission  is  granted, 
all  persons  and  vessels  must  comply 
with  the  instructions  of  the  Captain  of 
the  Port  or  his  designated 
representative. 

(c)  Enforcement.  All  persons  and 
vessels  shall  comply  with  the 
instructions  of  the  Coast  Guard  Captain 
of  the  Port  or  the  designated  on-scene 
patrol  personnel.  Patrol  personnel 
comprise  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard 
onboard  Coast  Guard,  Coast  Guard 
Auxiliary,  local,  state,  and  federal  law 
enforcement  vessels.  Upon  being  hailed 
by  U.S.  Coast  Guard  patrol  personnel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

(d)  Effective  period.  This  section 
becomes  effective  at  8  p.m.  (PDT)  on 
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October  4.  2003.  and  will  terminatp  at 
H:45  p  m   (PDTl  on  October  4.  2UU3. 

Dated:  St'iitemroer  2.}.  2003. 
(ierald  M.  Swanson, 

Cw/;/cii;i.  L '  .S.  Coast  Guard.  Captain  of  the 
Port.  San  Francisco  Bay.  California. 
FK  Dix    0  t-231H'.  Filed  10-2-03:  8:45  am] 

BILLING  CODE  4910-15-P 


POSTAL  SERVICE 

39  CFR  Part  230 

Rules  Governing  Compliance  With 
Subpoenas,  Summonses,  and  Court 
Orders  by  Postal  Employees  Within  the 
Office  of  Inspector  General  Where 
F4either  the  Postal  Service,  the  United 
States,  UoT  Any  Other  Federal  Agency 
Is  a  Party 

agency:  Postal  Service. 
ACTION:  Final  rule. 


SUMMARY:  The  Postal  Service  is 

amending  the  ("ode  of  F'ederal 
Regulations  to  state  the  rules  that  govern 
compliance  with  subpoenas. 
summonses,  and  court  orders  served  (m 
emplovee-;  of  the  Offic  e  of  lnspe(  tor 
General  where  neither  the  Postal 
Service,  the  I'nited  States,  nor  anv  other 
federal  agencv  is  a  partv 
EFFECTIVE  DATE:  Lktoher  1,  20().i 
FOR  FURTHER  INFORMATION  CONTACT: 
Marta  Erteg.  Director,  Legal  Services, 
Office  of  Inspector  Cieneral,  at  (703) 
248-2447 

SUPPLEMENTARY  INFORMATION:  The  Postal 
Service  has  previouslv  pulilished  rules 
that  govern  c:ompliance  with  subpoenas, 
summonses,  and  cfiurt  orders  served  on 
Postal  Service  and  Inspection  Service 
employees  This  is  the  first  publication 
of  subpoena  compliance  rules  as  they 
applv  to  Office  of  Inspector  General 
employees 

List  of  Subjects  in  39  CFR  Part  230 

Administrative  prac  tice  and 
prrjcedure 

■  For  the  reasons  stated  in  th^■  preamble, 
the  Postal  Serv  i(  e  amends  iM  CFR  as 
follows 

PART  230— OFFICE  OF  INSPECTOR 
GENERAL 

■  1,  The  authority  citation  tor  part  230  is 
revised  to  read  as  follows 

.\uthority:  5  LJ.S.C  App.3;  39  U,S,C,  401(2) 

ciiiJ  lun; 

Subpart  A — General  Policy  and 
Authority 

■  2  Sec  tions  2,UJ  1  through  i^  230,5  are 
designated  as  new  subpart  A  and  a 


heading  for  subpart  A  is  added  to  read 
as  set  forth  above 
■  .1  Following  Subpart  A,  add  the 
following  new  subpart  B: 

Subpart  B — Rules  Governing 
Compliance  with  Subpoenas, 
Summonses,  and  Court  Orders  by 
Postal  Employees  Within  the  Office  of 
Inspector  General  Where  Neither  the 
Postal  Service,  the  United  States,  Nor 
Any  Other  Federal  Agency  Is  a  Party 
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111     \V  1 1,  It  do  these  rules  govern? 

1 1  What  special  dff'initions  .^pplv  to 
these  rules? 

12  Can  Office  of  Inspei  tur  ( leni'ral 
employees  testify  or  prodiii  <•  di)(  uments 
that  would  assist  me  in  im  i  iv  il 
proceeding? 

13  Why  are  restrictions  on  Office  of 
Inspector  General  employees  in  civil 
proc:eedings  necessary? 

14  Who  owns  the  vvrit'en  or  re(  ()r(tt'(l 
notes,  niemorandH.  reports,  and 
transcriptiiins  inadc  [uirsiidnt  to  an 
official  invtfsligritum.  audit,  ur  review 

(  ondui  ted  bv  an  employee  of  the  Offii  e 
of  Inspector  Cieneral? 

15  What  must  an  Office  of  Inspector 
General  emplovee  do  if  served  with  a 
demand  retiiuring  the  production  of 
documents  or  an  appearaiu  e  in  itnirt ' 

16  [s  there  a  prohibilioii  on  presenting 
Office  of  Inspc(  tor  (ieneral  reports  or 
records  during  an  eniployee's  teslimoin 

17  If  an  attempt  is  made  to  (  onijifl 
production  of  reports  an<i  records  during 
the  employee's  testimony,  what  is  an 
Office  of  Inspei  tor  General  eniployee 
directed  to  do' 

18  If  authori/.itiMii  tn  tcstih  or  produi  c 
documents  is  n^'i  >  itit,iini'<l  b\  ttie 
employee,  what  is  ttic  >-ni[ilovei'  ilirt'i  ted 
to  do? 

19  What  criteria  will  ttif  ctuthun/iii^ 
official  use  to  deterniine  whether  to 
authorize  testimon\  or  produ(  tioii  nt 
documents? 

20  What  recorils  v\ill  not  he  released' 

21  Mav  the  Cieiieral  ( jiunsei  to  the 
Inspector  General  and.  ur  a  I '.S. 
Department  of  justice  attorney  represent 
the  emplovee  in  anv  appearanre' 

22  Mav  HilolIuT  fniplovee  he 
substiliit>'il  fur  thf  eni[iliivee  requested  to 
appeal  ■ 

23  Mav  an  Office  ol  Inspei  tor  (.eneral 
employee  testify  as  an  expert  or  opinion 
witness? 

24  How  is  a  demand  for  employee 
documents  or  testiiiKau  made  to  the 
Office  of  Inspector  General' 

25  Who  pays  the  costs  incurred  when 
the  Offii  e  of  Inspet  tor  t.eneral  responds 
to  a  demand  for  documents  or 
testimony? 

26  Do  these  rules  affect  the  service  of 
process  rei]uirements  of  the  Federal 
Rules  of  Civil  Proce'liire  (28  U,S,C, 
Appendix)? 

,27     Du  these  rules  create  <inv  right  or 
benefit  enforceable  by  a  party  against  the 
Postal  Service? 


Subpart  B — Rules  Governing 
Compliance  With  Subpoenas, 
Summonses,  and  Court  Orders  by 
Postal  Employees  Within  the  Office  of 
Inspector  General  Where  Neither  the 
Postal  Service,  the  United  States,  Nor 
Any  Other  Federal  Agency  Is  a  Party 

§  230.1 0    What  do  these  rules  govern? 

(a)  Subpart  B  governs  those  situations 
where  an  employee  of  the  Office  of 
Inspector  General  has  been  summoned, 
subpoenaed,  or  given  a  court  order  in 
connection  with  any  federal,  state,  local 
court,  administrative,  or  legislative 
proceeding. 

(b)  The  rules  in  Subpart  B  do  not 
apply  to: 

(1)  Proceedings  where  the  United 
States,  the  Postal  Service,  or  any  other 
federal  agency  is  named  as  a  party: 

(2)  Congressional  requests  or 
subpoenas  for  testimony  or  documents; 

(3)  Employees  serving  as  expert 
witnesses  in  connection  with 
professional  and  consultative  services 
under  Title  5.  Code  of  Federal 
Regulations,  Part  7001,  provided  they 
state  for  the  record  that  their  testimony 
reflects  their  personal  opinions  and 
should  not  be  viewed  as  the  official 
position  of  the  Postal  Service: 

(4)  Employees  making  appearances  in 
their  private  capacities  in  proceedings 
that  do  not  relate  to  their  Postal  Service 
employment,  such  as  traffic  accidents  or 
domestic  relations  matters;  and  do  not 
involve  professional  or  consultative 
ser\'ices; 

(5)  Situations  where  the  Inspector 
General  or  an  official  designated  by  the 
Inspector  General  determines  that  the 
best  interests  of  the  public  or  the  Office 
of  Inspector  General  would  be  served  by 
an  exemption  from  the  regulations. 

(c)  These  rules  should  be  read 
together  with  the  Freedom  of 
Information  Act  (FOIA),  which  provides 
additional  information  about  access  to 
records. 

§  230.1 1     What  special  definitions  apply  to 
these  rules? 

The  following  definitions  apply  to 
Subpart  B: 

(a)  Authorizing  official  means  the 
Inspector  General  or  an  official 
designated  by  the  Inspector  General  to 
authorize  release  of  documents  or 
permission  to  testify. 

(b)  Case  or  matter  means  any  civil 
proceeding  before  a  court  of  law, 
administrative  board,  hearing  officer,  or 
other  body  conducting  a  judicial  or 
administrative  proceeding  in  which  the 
United  States,  the  Postal  Service,  or 
another  federal  agency  is  not  a  named 
party. 
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(c)  Demand  includes  any  request, 
order,  or  subpoena  for  testimony  or  the 
production  of  docmnents. 

(d)  Document  means  all  records, 
papers,  or  official  files,  including,  but 
not  limited  to,  official  letters,  telegrams, 
memoranda,  reports,  studies,  calendar 
and  diary  entries,  graphs,  notes,  charts, 
tabulations,  data  analyses,  statistical  or 
information  accumulations,  records  of 
meetings  and  conversations,  film 
impressions,  magnetic  tapes,  computer 
discs,  and  sound  or  mechanical 
reproductions. 

(e)  Employee  or  Office  of  Inspector 
General  employee,  for  the  purpose  of 
this  subpart  only,  means  a  Postal 
Service  employee  currently  or  formerly 
assigned  to  the  Postal  Service  Office  of 
Inspector  General,  student  interns, 
contractors,  and  employees  of 
contractors  who  have  access  to  Office  of 
Inspector  General  information  and 
records. 

(f)  General  Counsel  to  the  Inspector 
General  metms  the  General  Counsel  of 
the  Office  of  Inspector  General,  or  a 
person  authorized  by  the  Inspector 
General  to  give  legal  advice  to  Office  of 
Inspector  General  employees.  General 
Counsel  to  the  Inspector  General  does 
not  mean  the  General  Counsel  of  the 
Postal  Service. 

(g)  Nonpublic  includes  any  material 
or  information  not  subject  to  mandatory 
public  disclosure  under  §  265.6(b)  or 
which  must  be  kept  confidential  under 
the  Inspector  General  Act,  5  U.S.C.  App. 
3. 

(h)  Office  of  Inspector  General  means 
the  organizational  unit  within  the  Postal 
Service  as  outlined  in  part  221  of  this 
chapter. 

(i)  Office  of  Inspector  General  Manual 
is  the  document  containing  the  standard 
operating  procedures  for  criminal 
investigators,  evaluators,  and  other 
employees  of  the  Office  of  Inspector 
General. 

(j)  Reports  include  all  written  reports, 
letters,  recordings,  or  other 
memoralizations  made  in  conjunction 
with  the  duties  of  an  Office  of  Inspector 
General  employee. 

(k)  Testify  or  testimony  includes  both 
in-person  ora^  statements  before  any 
body  conducting  a  judicial  or 
administrative  proceeding  and 
statements  made  in  depositions, 
answers  to  interrogatories,  declarations, 
affidavits,  or  other  similar  docmnents. 

§  230.1 2    Can  Office  of  Inspector  General 
employees  testify  or  produce  documents 
that  would  assist  me  in  my  civil 
proceeding? 

No  current  or  former  employee  within 
the  Office  of  Inspector  General  may 
testify  or  produce  docmnents 


concerning  information  acquired  in  the 
course  of  employment  or  as  a  result  of 
his  or  her  relationship  with  the  Postal 
Service  in  any  proceeding  to  which  this 
subpart  applies  (see  §  230.10),  unless 
authorized  to  do  so  by  an  authorizing 
official. 

§  230.1 3    Why  are  restrictions  on  Office  of 
Inspector  General  employees  in  civil 
proceedings  necessary? 

The  restrictions  are  intended  to 
reduce  the  risk  of  inappropriate 
disclosures  that  might  affect  the 
operations  of  the  Office  of  Inspector 
General;  prevent  the  expenditure  of 
Office  of  Inspector  General  or  Postal 
Service  resources  for  private  purposes; 
and  ensure  that  employee  time  is 
serving  the  best  interests  of  the  public. 

§  230.1 4    Who  owns  the  written  or  recorded 
notes,  memoranda,  reports,  and 
transcriptions  made  pursuant  to  an  official 
investigafion,  audit,  or  review  conducted  by 
an  employee  of  the  Office  of  Inspector 
General? 

Notes,  memoranda,  reports,  and 
transcriptions,  whether  written  or 
recorded  and  made  pursuant  to  an 
official  investigation,  audit,  or  review 
conducted  by  an  employee  of  the  Office 
of  Inspector  General,  are  the  property  of 
the  Office  of  Inspector  General. 

§  230.1 5    What  must  an  Office  of  Inspector 
General  employee  do  if  served  with  a 
demand  requiring  the  production  of 
documents  or  an  appearance  in  court? 

If  an  Office  of  Inspector  General 
employee  is  served  with  a  demand 
requiring  the  production  of  documents 
or  an  appearance  in  court,  the  employee 
must  promptly  inform  the  authorizing 
official  of  the  nature  of  the  documents 
or  testimony  sought  and  all  relevant 
facts  and  circumstances.  Office  of 
Inspector  General  employees  are 
directed  to  appear  as  the  subpoena  or 
summons  may  require,  but  may  not 
testify  or  produce  documents  unless 
authorized. 

§  230.16    Is  there  a  prohibition  on 
presenting  Office  of  Inspector  General 
reports  or  records  during  an  employee's 
testimony? 

Yes,  Office  of  Inspector  General 
reports  or  records  will  not  be  presented 
during  an  employee's  testimony,  unless 
authorized  by  an  authorizing  official. 

§  230.1 7    If  an  attempt  is  made  to  compel 
production  of  reports  and  records  during 
the  employee's  testimony,  what  is  an  Office 
of  Inspector  General  employee  directed  to 
do? 

If  an  attempt  is  made  to  compel 
production  of  reports  and  records 
during  the  employee's  testimony,  the 
employee  is  directed  to  decline  to 


produce  the  item  or  information  and  to 
state  that  the  material  cannot  be 
disclosed  or  produced  without  the 
approval  of  the  authorizing  official.  All 
such  requests,  and  any  other  requests 
for  documents  in  judicial  or 
administrative  proceedings  in  which  the 
United  States  is  not  a  party,  shall  be 
deemed  to  be  a  request  for  records 
under  the  Freedom  of  Information  Act 
and  shall  be  handled  pursuant  to  39 
CFR  230.5. 

§  230.1 8    If  authorization  to  testify  or 
produce  documents  is  not  obtained  by  the 
employee,  what  is  the  employee  directed  to 
do? 

Absent  written  authorization  from  the 
authorizing  official,  the  employee  must 
respectfully  decline  to  produce  the 
requested  documents,  testify,  or 
otherwise  disclose  the  requested 
information.  If  the  authorization  is 
denied  or  not  received  by  the  return 
date,  the  employee,  together  with 
counsel,  where  appropriate,  shall 
appear  at  the  stated  time  and  place, 
produce  a  copy  of  this  section,  and 
respectfully  decline  to  testify  or  produce 
any  document  on  the  basis  of  the 
regulations  in  this  section. 

§  230.1 9    What  criteria  will  the  authorizing 
official  use  to  determine  whether  to 
authorize  testimony  or  production  of 
documents? 

(a)  The  authorizing  official  will 
determine  whether  testimony  or  the 
production  of  documents  will  be 
authorized  according  to  the  following 
criteria: 

(1)  Statutory  restrictions,  as  well  as 
any  legal  objection,  exemption,  or 
privilege  that  may  apply; 

(2)  Relevant  legal  standards  for 
disclosure  of  nonpublic  information  and 
documents; 

(3)  Office  of  Inspector  General  rules 
and  regulations; 

(4)  The  public  interest; 

(5)  Minimizing  or  preventing 
expenditures  of  Office  of  Inspector 
General  and  Postal  Service  time  and 
resources  solely  for  private  purposes. 

(6)  Minimizing  the  appearance  of 
improperly  favoring  one  litigant  over 
another; 

(7)  Minimizing  the  possibility  that  the 
public  will  misconstrue"variances 
between  personal  opinions  of  Office  of 
Inspector  General  employees  and 
agency  policy;  and 

(8)  Preserving  the  integrity  of  the 
administrative  process. 

(b)  Permission  to  testify  or  to  release 
documents  in  all  cases  will  be  limited 
to  matters  outlined  in  the  affidavit  or 
declaration  described  in  section  230.24 
of  this  part  or  to  such  matters  as  deemed 
appropriate  by  the  authorizing  official. 
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If  the  authorizing  official  allows  the 
relfidse  of  documents  or  testimony  to  be 
given  bv  an  employee,  arrangements 
shall  he  made  for  the  taking  of 
testimony  or  receipt  of  documents  by 
the  method  least  disruptive  to  the 
employee  s  official  duties  Testimony 
mav.  for  example,  be  provided  bv 
affidavits,  answers  to  interrogatories, 
written  depositions,  or  depositions 
transcribed,  recorded,  or  preserved  by 
anv  other  means  allowable  bv  law. 

(cl  L'pon  issuance  of  an  unfavorable 
final  determination  by  the  authorizing 
official,  the  party  or  the  party's  counsel 
seeking  testimony  or  documents  may 
consult  or  negotiate  with  the 
authorizing  official  to  refine  and  limit 
the  demand 

(d)  The  Office  of  Inspector  General 
will  offer  all  possible  assistance  to  the 
courts,  but  the  question  of  disclosing 
infcnmation  for  which  an  exemption 
may  be  claimed  is  a  matter  of  discretion 
that  rests  with  the  authorizing  official. 
If  in  the  opinion  of  the  authorizing 
official  the  documents  should  not  be 
released  or  testimony  shfjuki  not  be 
furnished,  that  determination  will  be 
final. 

§  230.20     What  records  will  not  be 
released? 

Generally,  any  record  demanded  by  a 
subpoena  duces  tecum  or  appropriate 
court  order  can  be  released  by  a 
properly  authorized  Office  of  Inspector 
General  employee,  except  for  the 
following 

(a)  Records  required  to  remain 
confidential  by  the  Freedom  of 
Information  Act.  the  Privacy  A(\.  and 
parts  2\()  and  262  of  this  chapter. 

(hi  Records  containing  information 
relating  to  an  employee's  security  or 
loyalty; 

(c)  Original  records; 

(d)  Office  of  Inspector  General 
criminal  investigative  reports,  unless 
there  is  specific  authonzati(jn  by  an 
authorizing  official,  after  consulting 
with  General  Counsel  to  the  Inspector 
General:  and 

(e)  The  Office  of  Inspector  General 
Manual  and  other  operating  instructions 
issued  to  Office  of  Inspector  Cieneral 
employees,  unless  there  is  specific 
authorization  b\-an  authorizing  official. 
after  consultation  with  the  General 
Counsel  to  the  Inspector  Ckmeral   If  the 
requested  information  relates  to 
confidential  investigative  techniques, 
confidential  sources  of  information,  or 
information  that  must  be  kept 
confidential  under  the  Inspector  Cieneral 
Act,  5  U.S.C.  app.  3.  because  release  of 
the  information  would  adversely  affect 
the  duties  and  obligations  or  law 
enforcement  mission  of  the  Office  of 


Inspector  (.eneral.  the  subpoenaed 
official,  through  the  Inspector  General, 
or  an  authorizing  official,  may  request 
an  in  camera,  ex  parte  conference  to 
determine  the  necessity  for  the  release 
of  the  information. 

§  230.21     May  the  General  Counsel  to  the 
Inspector  General  and/or  a  U.S.  Department 
of  Justice  attorney  represent  the  employee 
In  any  appearance? 

.^t  the  option  of  the  Attorney  General, 
or  an  authorizing  official,  an  Office  of 
Inspector  General  legal  counsel  may 
represent  and  assist  the  employee.  The 
authorizing  official  designated  by  the 
Inspector  Gtsneral  may  also  request 
assistance  from  the  US.  Department  of 
lustice  in  representing  and  assisting  the 
employe*'  in  any  appearance 

§  230.22     May  another  employee  t>e 
substituted  for  tf>e  employee  requested  to 
appear? 

The  Inspector  General  or  designee 
mav,  where  appropriate,  designate 
another  Office  of  Inspector  General 
employee  to  respond  to  a  request  for  an 
appearance. 

§  230.23     May  an  Office  of  Inspector 
General  employee  testify  as  an  expert  or 
opinion  witness? 

NO,  an  ( )ffi(:e  of  Inspector  General 
employee  may  not  testify  as  an  expert  or 
opinnm  witness  with  regard  to  any 
matter  arising  out  of  the  employee's 
duties  or  functions  at  the  Office  of 
Inspector  General  for  any  party  (>ther 
than  the  United  States,  except  that  in 
extraordinary'  circumstances,  and  where 
the  anticipated  testimtmv  will  not  be 
adverse  to  the  interest  of  the  United 
States,  the  authorizing  official  may 
approve  such  testimony  in  private 
litigation  A  litigant  must  first  obtain  the 
permission  of  an  authorizing  official 
designated  bv  the  Inspector  General 
before  designating  an  Office  of  Inspector 
(ieneral  employee  as  an  expert  or 
opinion  witness 

§  230.24     How  is  a  demand  for  employee 
documents  or  testimony  made  to  the  Office 
of  Inspector  General? 

la)  .All  demands  for  the  production  if 
nonpublu  (iocuinents  or  testimony  of 
Office  of  Inspector  General  employees 
concerning  matters  relating  to  their 
offitial  duties  and  subject  to  the 
conditions  set  forth  in  t,  230.601(b)  shall 
be  made  in  writing  and  conform  to  the 
following  requirements  outlined  in 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  Before  or  simultaneously  with 
service  of  a  demand,  the  requesting 
party  shall  serve  on  the  General  Counsel 
to  the  Inspector  General  at  the  Office  of 
Inspector  (ieneral.  1735  North  Lynn 
Street,  Arlington.  VA  22209-2020,  a 


summons  or  sybpoena  issued  in 
accordance  with  the  appropriate  rules  of 
civil  procedure  along  with  an  affidavit 
or  sworn  declaration  containing  the 
following  information: 

(1)  The  title  of  the  case  and  the  forum 
where  it  will  be  heard; 

(2)  The  party's  interest  in  the  case; 

(3)  The  reasons  for  the  demand; 

(4)  A  showing  that  the  requested 
information  is  available,  by  law,  to  a 
party  outside  the  Postal  Service; 

(5)  If  testimony  is  sought,  a  detailed 
summary  of  the  anticipated  testimony; 

(6)  If  testimony  is  sought,  a  showing 
that  Office  of  Inspector  General  records 
could  not  be  provided  and  used  in  place 
of  the  requested  testimony; 

(7)  The  intended  use  of  the 
documents  or  testimony;  and 

(8)  An  affirmative  statement  that  the 
documents  or  testimony  is  necessary  for 
defending  or  prosecuting  the  case  at 
issue. 

§  230.25    Who  pays  the  costs  Incurred 
when  tfie  Office  of  Inspector  General 
responds  to  a  demand  for  docunients  or 
testimony? 

(a)  Unless  determined  by  28  U.S.C. 
1821  or  other  applicable  statute,  the 
costs  of  providing  testimony,  including 
the  cost  of  transcripts,  shall  be  borne  by 
the  requesting  party.  Furthermore, 
unless  limited  by  statute,  such  costs 
shall  also  include  reimbursement  to  the 
Office  of  Inspector  General  for  the  usual 
and  ordinary  expenses  attendant  upon 
the  employees  absence  from  his  or  her 
official  duties  in  connection  with  the 
case  or  matter,  including  the  employee's 
salary  and  applicable  overhead  charges, 
and  any  necessary  travel  expenses  as 
follows: 

(1)  The  Office  of  Inspector  General  is 
authorized  to  charge  reasonable  fees  to 
parties  demanding  documents  or 
information.  Such  fees,  calculated  to 
reimburse  the  Office  of  Inspector 
General  for  the  cost  of  responding  to  a 
demand,  may  include  the  costs  of  time 
expended  by  Office  of  Inspector  General 
employees,  including  attorneys,  to 
process  and  respond  to  the  demand; 
attorney  time  for  reviewing  the  demand 
and  for  legal  work  in  connection  with 
the  demand;  expenses  generated  by 
equipment  used  to  search  for,  produce, 
and  copy  the  requested  information:  and 
travel  costs  of  the  employee  and  the 
agency  attorney  or  other  representative, 
including  lodging  and  per  diem.  Such 
fees  shall  be  assessed  at  the  rates  and  in 
the  manner  specified  in  39  CFR  265.9. 

(2)  At  the  ciiscretion  of  the  Office  of 
Inspector  General  where  appropriate, 
fees  and  costs  may  be  estimated  and 
t;ollected  before  testimony  is  given. 

(b)  The  provisions  of  Subpart  B  do  not 
affect  rights  and  procedures  governing 
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public  access  to  official  documents 
pursuant  to  the  Freedom  of  Information 
Act,  5  U.S.C.  552a. 

§230.26    Do  these  rulM  affect  the  service 
of  process  requirements  of  the  Federal 
Rules  of  Civil  Procedure  (28  U.S.C. 
Appendix)? 

No.  the  rules  in  subpart  B  in  no  way 
modify  the  requirements  of  the  Federal 
Rules  of  Civil  Procedure  regarding 
service  of  process. 

§  230.27    Do  these  rules  create  any  right  or 
benefit  enforceat>le  by  a  party  against  ttie 
Postal  Service? 

No,  subpart  B  is  intended  to  provide 
instructions  to  Office  of  Inspector 
General  employees  and  members  of  the 
public.  It  does  not  create  any  right  or 
benefit,  substantive  or  procedural, 
enforceable  by  any  party  against  the 
Office  of  Inspector  General  or  the  Postal 
Service. 

Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

|FR  Doc.  03-24619  Filed  10-2-03;  8:45  am] 

BILUNG  CODE  7710-12-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  030430107-3236-02;  I.D. 
040703A] 

RIN  0648-AN87 

Fisheries  of  ttie  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Pelagic 
Sargassum  Habitat  of  the  South 
Atlantic  Region 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

summary:  NMFS  issues  this  final  rule  to 
implement  the  Fishery  Management 
Plan  for  Pelagic  Sargassum  Habitat  of 
the  South  Atlantic  Region  (FMP).  This 
final  rule  limits  the  harvest  or 
possession  of  pelagic  sargassiun  in  or 
from  the  exclusive  economic  zone  (EEZ) 
off  the  southern  Atlantic  states  to  5,000 
lb  (2,268  kg)  annually,  restricts  fishing 
for  pelagic  sargassum  in  the  South 
Atlantic  EEZ  to  an  area  no  less  than  100 
nautical  miles  offshore  of  North 
Carolina  and  to  the  months  of  November 
through  June,  requires  vessel  owners  or 
operators  to  accommodate  NMFS- 
approved  observers  on  all  pelagic 
sargassum  fishing  trips,  and  restricts  the 


mesh  and  firame  sizes  of  nets  used  to 
harvest  pielagic  sargassum.  The  FMP 
also  defines  the  management  unit, 
maximiun  sustainable  yield  (MSY), 
optimum  yield  (OY),  and  overfishing 
parameters.  In  addition,  NMFS  informs 
the  public  of  the  approval  by  the  Office 
of  Management  and  Budget  (OMB)  of 
the  coUection-of-information 
requirements  contained  in  this  final  rule 
and  publishes  the  OMB  control  numbers 
for  those  collections.  The  intended 
effects  are  to  conserve  and  manage 
pelagic  sargassum  and  to  protect 
essential  fish  habitat. 
DATES:  This  final  rule  is  effective 
November  3,  2003. 
ADDRESSES:  Copies  of  the  final 
regulatory  flexibility  analysis  (FRFA) 
may  be  obtained  from  the  Southeast 
Regional  Office,  NMFS,  9721  Executive 
Center  Drive  N.,  St.  Petersburg,  FL 
33702. 

Written  comments  regarding  the 
bm"den-hour  estimates  or  other  aspects 
of  the  collection-of-information 
requirements  contained  in  this  final  rule 
may  be  submitted  to  Robert  Sadler, 
Southeast  Region,  NMFS,  at  the  above 
address,  and  by  e-mail  to 
David_Rostker@omb.eop.gov,  or  fax  to 
(202)  395-7285. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Branstetter,  phone:  727-570- 
5305,  fax:  727-570-5583,  e-mail: 
Steve.Branstetter@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The  South 
Atlantic  Fishery  Management  Council 
(SAFMC)  prepared  the  FMP  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act). 

On  April  17,  2003,  NMFS  announced 
the  availability  of  the  FMP  and 
requested  comments  on  it  (68  FR 
18942).  NMFS  published  a  proposed 
rule  to  implement  the  FMP  and 
requested  comments  on  the  proposed 
rule  through  June  30,  2003  (68  FR 
32450,  May  30,  2003).  NMFS  partially 
approved  the  FMP  on  July  11,  2003;  the 
designation  of  essential  fish  habitat 
(EFH),  EFH-habitat  areas  of  particular 
concern  (EFH-HAPCs),  and  the  estimate 
of  maximum  fishing  mortality  threshold 
(MFMT)  were  disapproved.  The 
rationale  for  the  measures  in  the  FMP  is 
provided  in  the  preamble  to  the 
proposed  rule  and  is  not  repeated  here. 

Comments  and  Responses 

NMFS  received  22  letters  on  the  FMP 
and  proposed  rule.  Of  those,  18  were  in 
general  support  of  the  actions  identified 
in  the  FMP,  2  were  opposed,  and  2 
letters  focused  on  future  research  needs 
regarding  the  role  of  pelagic  sargassum 
as  habitat  in  the  open  ocean 


environment.  A  summary  of  those 
comments  and  NMFS's  responses  are 
provided  below. 

Comment  1 :  Sargassum  is  extremely 
important  habitat  for  a  variety  of  marine 
species.  NMFS  is  urged  to  approve  this 
FMP  and  its  implementing  regulations, 
which  would  limit  the  harvest  of 
sargassum  and  protect  the  resource  as 
essential  fish  habitat  (EFH)  and  EFH 
habitat  areas  of  particular  concern 
(EFH-HAPC). 

Response:  NMFS  recognizes  the 
importance  of  sargassum  as  EFH  for 
managed  species,  and  sargassum's 
general  importance  as  habitat  in  the 
open  ocean  environment.  NMFS  has 
partially  approved  the  FMP,  and 
regulations  implemented  through  this 
rule  will  prohibit  the  harvest  of 
sargassum  south  of  34°  N.  lat.  in  the 
SAFMC's  area  of  jurisdiction,  and 
restrict  the  allowable  harvest  to  5,000  lb 
(2,268  kg)  annually  from  waters  greater 
than  100  nautical  miles  offshore  of  the 
North  Carolina  coast.  These  actions  are 
intended  to  provide  protection  to 
sargassum  habitat,  which  is  designated 
as  EFH  for  snappers,  groupers,  and 
coastal  migratory  pelagic  fishes,  and  is 
known  to  be  used  by  threatened  and 
endangered  sea  turtles  and  large 
quantities  of  other  marine  life. 

Comment  2:  Because  of  the 
importance  of  sargassum  as  habitat,  and 
its  designation  as  EFH  and  HAPC  for 
several  managed  finfish  species,  all 
harvest  of  sargassum  should  be 
prohibited. 

Response:  NMFS  previously  informed 
the  SAFMC  that  there  was  insufficient 
justification  to  prohibit  all  harvest  of 
sargassum.  Section  303(a)(7)  of  the 
Magnuson-Stevens  Act  requires  that  the 
Councils  minimize  to  the  extent 
practicable  adverse  effects  on  EFH 
caused  by  fishing,  but  clearly  this  does 
not,  in  every  instance,  preclude  some 
loss  or  damage  to  EFH  irora  fishing 
impacts.  Given  the  suggested  standing 
crop  of  sargassum  is  9  to  24  billion  lbs 
(4  to  11  million  mt)  and  there  has  been 
a  documented  harvest  of  448,000  lb  (203 
mt)  over  a  22-year  period,  NMFS 
determined  that  the  administrative 
record  does  not  provide  sufficient 
evidence  that  there  has  been  an  adverse 
impact  on  sargassum  as  EFH,  or  that 
harvest  should  be  prohibited. 

Comment  3:  Quantities  of  sargassum 
found  off  of  the  east  coast  of  Florida 
have  declined  in  recent  years.  The 
ongoing  harvest  of  sargassum  is 
detrimental  to  Florida's  offshore 
fisheries  and  should  not  be  allowed. 

Response:  Given  that  sargassum  is 
dispersed  northward  from  the  Sargasso 
Sea  to  the  north  Atlantic  Ocean  via  the 
Gulf  Stream  and  prevailing  winds. 
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NMFS  does  not  believe  that  the 
intermittent  and  limited  harvest  of 
sargassum  off  North  Carolina  between 
1976  and  1997  affected  the  quantities  of 
sargassum  occurring  off  of  more 
southerly  coastlines.  NMFS  is  unaware 
of  any  harvest  of  sargassum  in  the  South 
Atlantic  EEZ  during  the  last  6  years  (see 
also  Comment  5).  The  abundance  and 
density  of  sargassum  off  Florida  would 
more  likely  be  affected  by  changes  in 
local  currents  and  prevailing  winds, 
such  as  occurred  during  the  El  Nino 
events  of  1998  and  2002   Nevertheless. 
NMFS  agrees  that  sargassum  is 
important  habitat  to  numerous  fishes, 
and  many  fisheries  operate  by  fishing 
near  sargassum  habitat.  Regulations 
implemented  by  the  promulgation  of 
this  rule  will  prohibit  the  harvest  of  any 
sargassum  except  from  areas  more  than 
100  nautical  miles  from  shore  off  North 
Carolina. 

Comment  4:  Excessive  quantities  of 
sargassum  impede  navigation  for  the 
U.S.  Navy.  Coast  Guard  and  merchant 
marine  vessels,  clogging  cooling  water 
intake  ports.  Given  these  issues,  there 
does  not  appear  to  be  a  need  to  restrict 
or  prohibit  harvest.  The  total  22-year 
harvest  of  448.000  lb  (203  mt)  is 
minuscule  compared  to  the  potential  of 
the  sargassum  standing  stock  to  increase 
its  biomass  by  as  much  as  1  to  2  4 
billion  lb  (0.4  to  1.1  million  mt)  withm 
a  few  day's  time. 

Response:  NMFS  agrees  that  the 
biological  potential  for  growth  of 
sargassum  makes  it  a  highly  renewable 
natural  resource.  Nevertheless.  NMFS 
agrees  with  the  SAFMC  regarding  the 
benefits  of  maintaining  adequate 
quantities  of  sargassum  as  habitat  for 
numerous  marine  species,  including  sea 
turtles,  in  an  environment  that  is 
otherwise  devoid  of  much  structure  and 
protective  habitat.  In  addition,  limiting 
harvest  to  areas  offshore  of  North 
Carolina,  during  time  periods  when 
turtles  and  other  marine  life  are 
expected  to  be  least  abundant  in  the 
sargassum,  is  intended  to  reduce  the 
potential  incidental  capture  and 
mortality  of  these  species. 

Comment  5.  Allowing  a  harvest  of 
5.000  lb  (2,268  kg)  wet  weight  or  500  lb 
(227  kg)  dry  weight  of  sargassum  per 
year  would  put  the  one  known 
processing  firm  out  of  business.  The 
firm  is  currently  processing  twice  that 
amount  in  a  month's  time,  and 
anticipates  an  expansion  of  its  sales  that 
would  require  an  aimual  harvest  of 
240,000  lb  (108.9  mt)  wet  weight 
annually.  Additionally,  very  little 
sargassum  is  found  off  North  Carolina 
from  November  through  June,  thus  vear- 
round  harvest  would  provide  the  firm 
with  the  flexibility  to  select  times  when 


sargassum  was  most  abundant  and 
weather  conditions  were  conducive  to 
taking  a  vessel  offshore. 

Response:  NMFS  and  the  SAFMC 
were  unaware  that  the  one  known 
processing  firm  was  actively  engaged  in 
processing  sargassum  until  the  firm 
submitted  these  comments.  NMFS  and 
the  SAFMC  were  under  the  impression 
that  no  harvesting  activity  had  occurred 
since  1997.  The  SAFMCs  choices  for 
optimum  yield  (OY)  and  total  allowable 
catch  (TAG)  were  based  on  average 
annual  harvest  levels  from  the  most 
recent  data  available.  To  ensure  that  the 
SAFMCs  proposed  actions,  and  NMFS' 
decisions,  were  based  on  the  best 
available  information,  NMFS  contacted 
the  firm's  owner  to  request  updated 
information  regarding  the  harvest  of 
sargassum  in  the  SAFMCs  area  of 
jurisdiction 

The  owner  reported  that  the  firm  was 
not  actively  fishing  for  sargassum;  the 
firm's  fishing  vessel  had  been  sold.  The 
firm  was  purchasing  sargassum  from 
vendors  who  had  harvested  the  product 
from  areas  outside  the  SAFMCs  area  of 
jurisdiction.  According  to  the  firm's 
comment  letter,  its  current  monthly  use 
of  10,000  lb  (4.54  mt)  wet  weight  of 
sargassum  is  approximately  half  its 
historical  (1976-1997)  average  annual 
harvest  Therefore,  it  appears  that  the 
proposed  harvesting  restrictions  would 
not  affect  the  firm's  opportunity  to 
continue  its  operations.  There  is  no 
information  available  to  evaluate  the 
firm's  current  mode  of  operation  of 
buving  raw  product  compared  to 
purchasing  and  operating  its  own  vessel 
to  harvest  sargassum. 

Comment  6:  Some  of  the  preferred 
alternatives  identified  in  the  FMP,  if 
modified  to  include  additional 
considerations,  would  better  address  the 
conservation  and  management  of 
sargassum. 

Response:  The  Magnuson-Stevens 
Act.  at  Section  .J04(a)(3).  provides  the 
Secretary  of  Commerce  (Secretary),  or 
NMFS  as  the  Secretary's  designee,  with 
the  authority  to  approve,  disapprove,  or 
partially  approve  the  preferred 
alternative  in  any  FMP  or  FMP 
amendment  submitted  by  a  fishery 
management  council  The  Secretary 
does  not  have  discretionary  authority  to 
select  a  rejected  alternative,  or  develop 
a  substitute  alternative,  for  approval  and 
implementation. 

Comment  7.  Several  scientific  studies 
have  documented  the  use  of  sargassum 
by  various  forms  of  marine  life, 
including  sea  turtles.  NMFS  is 
encouraged  to  develop  better  estimates 
of  densities  of  sea  turtle  neonates  in 
sargassum  habitat.  Additional  questions 
that  need  to  be  addressed  include:  What 


quantity  of  harvest  is  acceptable,  and 
what  is  too  much?  What  seasons  are 
least  disruptive  in  regards  to  the  use  of 
sargassum  by  the  various  life  stages  of 
finfish  and  invertebrate  species  that 
associate  with  sargassum?  The  decision 
to  establish  a  fishing  season  appears  to 
be  based  entirely  on  an  assumption  of 
post-hatchling  turtle  utilization  of  the 
habitat,  without  accounting  for  seasonal 
use  of  sargassum  as  a  nursery  ground  by 
numerous  fish  species. 

Response:  NMFS  acknowledges  that 
there  is  a  paucity  of  data  regarding  the 
abundance  of  turtles  in  sargassum 
habitat.  Several  studies,  mostly  focusing 
on  the  western  edge  of  the  Gulf  Stream, 
have  reported  numbers  of  turtles  seen 
during  transect  surveys,  giving  a  rough 
estimate  of  densities  of  turtles  along  this 
western  boundary.  The  western 
boundary  would  be  the  area  that 
hatchling  turtles  first  encounter  during 
their  migration  from  the  nesting  beach. 
Thus,  it  is  likely  that  densities  may 
decrease  toward  the  eastern  Gulf  Stream 
boundary  and  beyond  into  the  open 
ocean  realm.  The  FMP  notes  (page  18) 
that  "Regional  trends  in  the  mean 
abundance  of  and  biomass  of  young  fish 
show  a  decrease  in  abundance  across 
the  continental  shelf  and  into  the  Gulf 
Stream  and  Sargasso  Sea,  and  a  decrease 
from  spring  through  fall.  Species 
richness  is  generally  highest  on  the 
outer  shelf  during  spring  and  summer 
and  further  offshore  during  the  fall  and 
winter."  This  same  kind  of  distribution 
can  be  assumed  for  sea  turtles  as  well. 
To  that  end,  this  final  rule  will  prohibit 
the  harvest  of  sargassum  within  100 
nautical  miles  of  shore  off  North 
Carolina,  and  during  the  spring  through 
fall  period.  The  intent  of  this  restriction 
is  to  limit  the  interaction  with  bycatch 
during  harvesting  efforts.  The  gear 
restrictions  imposed  by  this  final  rule 
are  intended  to  limit  those  impacts; 
harvesting  nets  must  be  constructed  of 
4-inch  (10.2-cm)  stretch  mesh  or  larger 
fitted  to  a  frame  no  larger  than  4  ft  by 
6  ft  (1.3  m  by  2.0  m),  which  should 
allow  many  organisms  to  escape. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

NMFS  prepared  an  FRF  A,  based  on 
the  Regulatory  Impact  Review,  for  this 
final  rule.  A  summary  of  the  FRFA 
follows: 

The  Magnuson-Stevens  Act  provides 
the  statutory  basis  for  this  final  rule. 
The  objectives  of  the  FMP  are:  establish 
a  management  structure  to  manage 
sargassum  habitat;  reduce  the  impact  of 
the  sargassum  fishery  on  essential  fish 
habitat;  reduce  the  potential  for  conflict; 
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and  direct  needed  research  to  better 
determine  distribution,  production,  and 
ecology  of  sargasstim  habitat.  The  final 
rule  prohibits  all  harvest  and  possession 
of  sargassum  from  the  South  AUantic 
EEZ  south  of  34°  N.  lat.,  the  latitude  line 
representing  the  North  Carolina/South 
Carolina  border;  prohibits  all  harvest  of 
sargassum  from  the  South  Atlantic  EEZ 
within  100  nautical  miles  of  shore 
between  34°  N.  lat.  and  the  latitude  line 
representing  the  North  Carolina/Virginia 
border;  limits  harvest  of  sargassum  from 
the  South  Atlantic  EEZ  to  the  months  of 
November  through  Jime;  establishes  an 
annual  total  allowable  catch  (TAG)  of 
5,000  lbs  (2,268  kg)  landed  wet  weight; 
requires  that  a  NMFS-approved  observer 
be  present  on  each  sargassum  harvesting 
trip;  and  requires  that  nets  used  to 
harvest  sargassiun  be  constructed  of  4- 
inch  (10.2-cm)  stretch  mesh  or  larger 
fitted  to  a  frame  no  longer  than  4  ft  by 
6  ft  (1.3  m  by  2.0  m).  This  action  is 
being  considered  because  sargassum 
harvest  represents  removal  of  essential 
fish  habitat  or  important  developmental 
or  foraging  habitat  for  other  federally 
managed  species  including  threatened/ 
endangered  sea  turtles;  no  management 
structure  exists  to  protect  sargassum; 
potential  conflicts  could  arise  if  harvest 
occurs  where  recreational  fishing  is 
occurring;  and  limited  information  on 
distribution,  production,  and  ecology  of 
sargassum  exists.  The  rule  establishes 
strict  limits  on  allowable  harvest  of 
sargassum. 

This  final  rule  will  require  an 
observer  on  board  the  vessel  to  monitor 
harvest  of  sargassiun  and  associated 
bycatch.  No  other  projected  reporting, 
record  keeping  or  other  compliance 
requirements  are  proposed.  No 
duplicative,  overlapping  or  conflicting 
Federal  rules  have  been  identified. 

No  directed  fishery  for  sargassum 
currently  exists  in  the  South  Atlantic. 
Therefore,  no  small  business  entities 
will  be  impacted  by  this  final  rule.  One 
small  business  entity  was  a  historical 
participant  in  the  fishery.  This  firm 
harvested  an  average  annual  harvest  of 
14,333  lb  (6,501  kg)  wet  weight  (1995- 
1997  average  harvest),  valued  at  $43,000 
per  year,  and  employed  three  persons 
OH  a  full-time  basis  and  other  workers 
on  a  part-time  basis  as  needed.  A  total 
of  52  trips  were  made  between  1976  and 
1997  resulting  in  the  harvest  of  448,000 
lb  (203,209  kg)  wet  weight  (44,800  lb 
(20.321  kg)  dry  weight)  of  sargassum. 
Harvest  peaked  at  200,000  lb  (90,718  kg) 
wet  weight  in  1990.  The  average  harvest 
over  the  entire  1976-1997  harvest 
period  was  8,615  lb  (3,908  kg)  wet 
weight  per  trip.  Harvest  was  conducted, 
either  through  contract  with  commercial 
finfish  fishing  vessels  that  harvested 


sargassiun  in  conjunction  with  their 
regular  fishing  trip,  or  through  the  use 
of  a  converted  63-ft  (19.2-m)  snapper- 
grouper  vessel  acquired  to  conduct 
directed  harvest  trips.  No  information 
on  harvesting  or  processing  costs  is 
available.  Since  a  small  business  entity 
in  the  commercial  fishery  is  defined  as 
a  firm  that  has  annual  gross  receipts  not 
in  excess  of  $3.5  million,  the  historical 
firm,  had  it  remained  in  the  fishery, 
would  be  classified  as  a  small  business 
entity.  However,  no  harvest  by  this  firm 
or  any  other  business  entity  has  been 
recorded  since  1997.  The  sole  historical 
participant  in  the  fishery  has 
maintained  the  processing  side  of  the 
business  operation  through  the  purchase 
of  product  from  vendors  harvesting 
outside  the  SAFMC's  area  of 
jurisdiction.  There  is  no  known  harvest, 
therefore,  within  the  SAFMC's  area  of 
jurisdiction  that  would  be  adversely 
impacted. 

No  significant  issues  were  raised  by 
public  comments  in  response  to  the 
IRFA.  Therefore,  no  changes  were  made 
in  the  final  rule  as  a  result  of  such 
comments. 

The  determination  of  significant 
economic  impact  can  be  ascertained  by 
examining  two  criteria, 
disproportionality  and  profitability.  The 
disproportionality  question  is:  Will  the 
regulations  place  a  substantial  number 
of  small  business  entities  at  a  significant 
competitive  disadvantage  to  large 
business  entities?  Since  no  directed 
fishery  for  sargassum  currently  exists, 
no  business  entities,  large  or  ^mall, 
currently  participate  in  the  fishery.  The 
sole  historical  participant,  however, 
qualified  as  a  small  business  entity. 
Since  no  participants  in  the  fishery 
currently  exist,  and  the  sole  historical 
participant  was  a  small  business  entity, 
the  issue  of  disproportionality  does  not 
arise. 

The  profitability  question  is;  Will  the 
regulations  significantly  reduce  profit 
for  a  substantial  number  of  small 
entities?  Since  no  directed  fishery  for 
sargassum  currently  exists,  the 
regulations  do  not  significantly  reduce 
profit  for  a  substantial  number  of  small 
entities.  Had  the  sole  historical 
participant  in  the  fishery  continued 
operation  and  been  dependent  upon 
product  harvested  from  areas  within  the 
Council's  jurisdiction,  the  allowable 
TAG  would  have  reduced  average 
harvest  and  revenues  by  65  percent, 
from  14,333  lb  (6,501  kg)  wet  weight 
(1995-1997  average  harvest)  to  5,000  lb 
(2,268  kg),  valued  at  from  S43.000  to 
$15,000.  Although  profit  figures  are  not 
available,  it  is  obvious  that  the 
reduction  in  profit  would  also  be 
significant.  However,  as  previously 


stated,  no  directed  fishery  exists,  so  no 
reduction  in  profits  will  occur  for  any 
smcill  business  entities. 

Since  there  is  no  directed  fishery  for 
sargassum,  this  final  rule  does  not 
generate  any  negative  economic  impacts 
on  small  entities.  Therefore,  the  issue  of 
significant  alternatives  to  mitigate 
economic  impacts  is  not  relevant. 
However,  in  the  event  that  directed 
harvest  is  attempted,  only  the  harvest 
restrictions  will  result  in  direct 
economic  impacts.  The  harvest 
restrictions  are  not  believed  to  be 
sufficient  to  allow  sustained 
participation  in  a  directed  fishery  for 
sargassum  since  the  allowable  harvest  is 
only  5,000  lb  (2,268  kg)  wet  weight  per 
year.  Two  other  alternatives,  allowing 
no  harvest  and  prohibiting  harvest  after 
January  1,  2001,  would  similarly  not 
suppon  sustained  participation  in  the 
fishery  and  are,  therefore,  not  relevant 
significant  alternatives  in  that  they 
would  not  mitigate  the  negative 
economic  impacts  of  the  proposed  rule. 

The  no  action  alternative  and  an 
alternative  establishing  the  TAG  at 
100,000  metric  tons  wet  weight  would 
allow  unrestricted  harvest.  Additional 
alternatives  would  specify  TAG  at 
20,000  lb  (9,072  kg)  wet  weight  and 
200,000  lb  (90,718  kg)  wet  weight, 
which  would  allow  harvests  greater 
than  the  historic  average  harvest  per 
year  (8.615  lb  (3,908  kg)  wet  weight  for 
1^976-1997  or  14.333  lb  (6,501  kg)  wet 
weight  for  1995-1997).  Any  of  these 
alternatives  would,  therefore,  eliminate 
all  negative  economic  impacts  on  a 
directed  fishery.  These  alternatives, 
however,  are  inconsistent  with  the 
Council's  intent  to  both  discontinue 
unregulated  harvest  of  sargassum  and 
limit  expansion  of  a  sargassum  fishery. 
The  Council  concluded  that  severe 
limitation  on  harvest  is  likely  to 
increase  the  productivity  of  marine  life 
in  the  ecosystem  and,  thus,  increase 
consumptive,  non-consumptive,  and  in- 
direct (value  to  other  species  as  habitat) 
use  values.  Furthermore,  the  Council 
concluded  that  maintaining  these 
consumptive,  non-consumptive,  and 
indirect  use  benefits  greatly  outweigh 
the  costs  resulting  from  severely 
limiting  harvest.  In  addition,  there  was 
overwhelming  public  support  for  a 
measure  to  prohibit  the  directed  harvest 
of  sarga.ssum. 

Copies  of  the  FRFA  are  available  upon 
request  (see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  law.  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
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collection  of  information  displays  a 
currently  valid  0MB  control  number 

This  final  rule  contains  the  collection- 
of-information  requirements  subject  to 
review  and  approval  by  OMB  under  the 
PRA.  These  requirements  have  been 
approved  by  OMB  under  OMB  control 
number  0648-0205  for  notification  prior 
to  a  fishing  trip  and  OMB  control 
number  0648-0358  for  vessel 
identification  requirements.  The  public 
reporting  burden  is  estimated  to  be  45 
minutes  per  vessel  for  vessel 
identification  requirements  and  5 
minutes  for  notification  prior  to  a  trip, 
per  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  these  burden  estimates,  or  any 
other  aspects  of  the  collections  of 
information,  including  suggestions  for 
reducing  the  burden,  to  NMFS  and  OMB 
(see  ADDRESSES). 

List  of  Subiects  in  50  CFR  Part  622 

Fisheries,  Fishing.  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands 

Dated.  September  2^,  200,1 
Rebecca  Lent, 

Deputy  Assistant  Afiministmtor  for 
Regulatory  Pnjgranis.  \ationaI  Marine 
Fisheries  Senice. 

■  For  the  reasons  set  out  in  the  preamble. 
50  CFR  part  622  is  amended  as  f(jllows: 

PART  622— FISHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH      ' 
ATLANTIC 

■  1 .  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  Ift  U  S  C.  1801  et  seq. 

m  2.  In  §622-1.  table  1,  the  following 
entry  is  added  in  alphabetic  al  order  tn 
read  as  follows: 

§622.1     Purpose  and  scope. 


Table  1.— FMPs  Implemented 
Under  Part  622 


Table  1.— FMPs  Implemented 
Under  Part  622— Continued 


FMP  title 


Responsible 

fishery 
manage- 
ment 
council(si 


Geographical 
area 


FMP  for  Pelagic 
Sargassum 
Habitat  of  the 
South  Atlantic 
Region 


SAFMC 


South  Atlan- 
tic 


FMP  title 


Responsible 
fishery 
manage- 
ment 
councll(s) 


Geographical 
area 


■  3.  In  §  622.2,  the  definition  of  'Pelagic 
sargassum  "  is  added  in  alphabetical 
order  to  read  as  follows: 

§622.2     Definitions  and  acronyms. 

***** 

Pf'lagic  sargassum  means  the  species 
Sargassum  natans  or  S  fluitans,  or  a 
part  thereof 

***** 

■  4  In§fi22  6,  paragraph  (a)(l)(i) 
introductory  text  is  revised  to  read  as 
follows: 

§622.6    Vessel  and  gear  identification. 

(a)  *    •    * 

(1)  *    *    * 

(i)  Official  number  A  vessel  for  which 
a  permit  has  been  issued  under  §  622.4, 
and  a  vessel  that  fishes  for  or  possesses 
pelagic  sargassum  in  the  South  Atlantic 
EEZ.  must  display  its  official  number — 
***** 

■  5   In  §822.8,  paragraphs  (a),  (b) 
introductory  text,  and  (c)  introductory 
text  are  revised  to  read  as  follows: 

§622.8    At-sea  observer  coverage. 

(a)  Required  coverage — (1)  Pelagic 
sargassum  A  vessel  that  harvests  or 
possesses  pelagic  sargassum  on  any  trip 
in  the  .South  Atlantic  EEZ  must  carry  a 
NMFS-ap proved  observer. 

(2)  (Golden  crab.  A  vessel  for  which  a 
Federal  (  ommere:ial  permit  for  golden 
crab  has  been  issued  must  carry  a 
NMFS-approved  observer,  if  the  vessel's 
trip  is  selected  bv  the  SRD  for  observer 
coverage 

(b)  ^Notification  to  the  SRD  When 
observer  coverage  is  required,  an  owner 
or  operator  must  advise  the  SRD  in 
writing  not  less  than  5  days  in  advance 
of  each  trip  of  the  following: 
***** 

(c)  Observer  accommodations  and 
access.  An  owner  or  operator  of  a  vessel 
on  which  a  NMFS-approved  observer  is 

t'rnharked  must: 


■  6.  In  §t>22.35.  paragraph  (gj  is  added 
to  read  as  follows: 

§622.35     South  Atlantic  EEZ  seasonal  and/ 
or  area  closures. 

***** 

(g)  Pelai>i(  sargassum  area  and 
seasonal  restrictions — (1)  Area 


limitations,  (i)  No  person  may  harvest 
pelagic  sargassum  in  the  South  Atlantic 
EEZ  between  36°34'55  "  N.  lat.  (directly 
east  from  the  Virginia/North  Carolina 
boundary)  and  34°  N.  lat.,  within  100 
nautical  miles  east  of  the  North  Carolina 
coast. 

(ii)  No  person  may  harvest  or  possess 
pelagic  sargassum  in  or  from  the  South 
Atlantic  EEZ  south  of  34°  N.  lat. 

(2)  Seasonal  limitation.  No  person 
may  harvest  or  possess  pelagic 
sargassum  in  or  from  the  South  Atlantic 
EEZ  during  the  months  of  July  through 
October.  This  prohibition  on  possession 
does  not  apply  to  pelagic  sargassum  that 
was  harvested  and  landed  ashore  prior 
to  the  closed  period. 

■  7.  In  §  622.41,  paragraph  (k)  is  added 
to  read  as  follows: 

§  622.41     Species  specific  limitations. 

***** 

(k)  Pelagic  sargassum.  The  minimum 
allowable  mesh  size  for  a  net  used  to 
fish  for  pelagic  sargassum  in  the  South 
Atlantic  EEZ  is  4.0  inches  (10.2  cm), 
stretched  mesh,  and  such  net  must  be 
attached  to  a  frame  no  larger  than  4  ft 
by  6  ft  (1.2  m  by  1.8  m).  A  vessel  in  the 
South  Atlantic  EEZ  with  a  net  on  board 
that  does  not  meet  these  requirements 
may  not  possess  any  pelagic  sargassum. 

■  8.  In  §  622.42,  paragraph  (g)  is  added 
to  read  as  follows: 

§622.42    Quotas. 


(g)  Pelagic  sargassum.  The  quota  for 
all  persons  who  harvest  pelagic 
sargassum  in  the  South  Atlantic  EEZ  is 
5,000  lb  (2,268  kg),  wet,  landed  weight. 
See  §  622.35(g)(1)  for  area  limitations  on 
the  harvest  of  pelagic  sargassum. 

■  9.  In  §  622.43,  paragraph  (a)(7)  is  added 
and  paragraph  (b)(2)  is  revised  to  read  as 
follows: 

§622.43    Closures. 


(7)  Pelagic  sargassum.  Pelagic 
sargassum  may  not  be  fished  for  or 
possessed  in  the  South  Atlantic  EEZ  and 
the  sale  or  purchase  of  pelagic 
sargassum  in  or  from  the  South  Atlantic 
EEZ  is  prohibited. 
***** 

(b)  *    *    * 

(2)  The  prohibition  on  sale/purchase 
during  a  closure  for  allowable  octocoral 
in  paragraph  (a)(2)  of  this  section  or  for 
pelagic  sargassum  in  paragraph  (a)(7)  of 
this  section  does  not  apply  to  allowable 
octocoral  or  pelagic  sargassum  that  was 
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harvested  and  landed  ashore  prior  to  the 
effective  date  of  the  closure. 

***** 

IFR  Doc.  03-25149  Filed  10-2-03;  8:45  am) 
BILUNG  CODE  3S10-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  030721177-3234-02;  i.D. 
060903C] 

RIN  A648-AQ96 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Coastai  Pelagic 
Species  Fisheries;  Annual 
Specifications 

AGENCY:  National  Marine  Fisheries 
Service  {NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  a  final  rule  to 
implement  the  annual  harvest  guideline 
for  Pacific  mackerel  in  the  exclusive 
economic  zone  off  the  Pacific  coast.  The 
Coastal  Pelagic  Species  (CPS)  Fishery 
Management  Plan  (FMP)  and  its 
implementing  regulations  require  NMFS 
to  set  an  annual  harvest  guideline  for 
Pacific  mackerel  based  on  the  formula 
in  the  FMP.  This  action  adopts 
allowable  harvest  levels  for  Pacific 
mackerel  off  the  Pacific  coast. 
dates:  Effective  November  3,  2003. 
ADDRESSES:  The  report  Stock 
Assessment  of  Pacific  Mackerel  with 
Recommendations  for  the  2003-2004 
Management  Season  may  be  obtained 
from  Rodney  R.  Mclnnis,  Acting 
Administrator,  Southwest  Region, 
NMFS,  501  West  Ocean  Boulevard, 
Suite  4200,  Long  Beach,  CA  90802.  An 
environmental  assessment/regulatory 
impact  review/final  regulatory 
flexibility  analysis  (FRFA)  may  be 
obtained  at  this  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Morgan,  Southwest  Region, 
NMFS.  (562)  980-4036. 
SUPPLEMENTARY  INFORMATION:  The  CPS 
FMP.  which  was  implemented  by 
publication  of  the  final  rule  in  the 
Federal  Register  on  December  15,  1999 
(64  FR  69888),  divides  management  unit 
species  into  the  categories  of  actively 
managed  and  monitored.  Harvest 
guidelines  of  actively  managed  species 
(Pacific  sardine  and  Pacific  mackerel) 
are  based  on  formulas  applied  to  current 
biomass  estimates.  Biomass  estimates 


are  not  calculated  for  species  that  are 
only  monitored  (jack  mackerel,  northern 
anchovy,  and  market  squid). 

At  a  public  meeting  each  year,  the 
biomass  for  each  actively  managed 
species  is  reviewed  by  the  Pacific 
Fishery  Management  Council's 
(Council)  CPS  Management  Team 
(Team).  The  biomass,  harvest  guideline, 
and  status  of  tlie  fisheries  are  then 
reviewed  at  a  public  meeting  of  the 
Council's  CPS  Advisory  Subpanel 
(Subpanel).  This  information  is  also 
reviewed  by  the  Council's  Scientific  and 
Statistical  Committee  (SSC).  The 
Council  reviews  reports  ft'om  the  Team, 
Subpanel,  and  SSC,  then,  after 
providing  time  for  public  comment, 
makes  its  recommendations  to  NMFS. 
The  annual  harvest  guideline  and 
season  structure  is  published  by  NMFS 
in  the  Federal  Register  as  soon  as 
practicable  before  the  beginning  of  the 
appropriate  fishing  season.  The  Pacific 
mackerel  season  begins  on  July  1  of  each 
year  and  ends  on  June  30  the  following 
year. 

The  Team  and  Subpanel  meetings 
took  place  at  the  NMFS  Southwest 
Regional  Office  in  Long  Beach,  CA  on 
May  21.  2003  (68  FR  23703,  May  5, 
2003).  The  SSC  meeting  took  place  in 
conjunction  with  the  June  16-20,  2003, 
Council  meeting  in  Foster  City,  CA. 

A  modified  virtual  population 
analysis  stock  assessment  model  is  used 
to  estimate  the  biomass  of  Pacific 
mackerel.  The  model  employs  both 
fishery  dependent  and  fishery 
independent  indices  to  estimate 
abundance.  The  biomass  was  calculated 
through  the  end  of  2002,  then  estimated 
for  the  fishing  season  that  begins  July  1 , 
2003,  based  on:  (1)  the  number  of 
Pacific  mackerel  estimated  to  comprise 
each  year  class  at  the  beginning  of  2003, 
(2)  modeled  estimates  of  fishing 
mortality  during  2002,  (3)  assumptions 
for  natural  and  fishing  mortality  through 
the  first  half  of  2003,  and  (4)  estimates 
of  age-specific  growrth.  Based  on  this 
approach,  the  biomass  for  July  1,  2003, 
is  68,924  metric  tons  (mt).  Applying  the 
formula  in  the  FMP  results  in  a  harvest 
guideline  of  10,652  mt,  which  is  lower 
than  last  year  but  similar  to  low  harvost 
guidelines  of  recent  years. 

The  formula  in  the  FMP  uses  the 
following  factors  to  detwmine  the 
harvest  guideline: 

1.  The  biomass  of  Pacific  mackerel. 
For  2003,  this 

estimate  is  68,924  mt. 

2.  The  cutoff.  This  is  the  biomass 
level  below  which  no 

commercial  fishery  is  allowed.  The 
FMP  established  the  cutoff  level  at 
18,200  mt.  The  cutoff  is  subtracted  from 
the  biomass,  leaving  50,724  mt. 


3.  The  portion  of  the  Pacific  mackerel 
biomass  that  is  in  U.S.  waters.  This 
estimate  is  70  percent,  based  on  the 
historical  average  of  larval  distribution 
obtained  from  scientific  cruises  and  the 
distribution  of  the  resource  obtained 
from  logbooks  offish-spotters. 
Therefore,  the  harvestable  biomass  in 
U.S.  waters  is  70  percent  of  50,724  mt. 
that  is,  35.507  mt. 

4.  The  harvest  fraction.  This  is  the 
percentage  of  the  biomass  above  18,200 
mt  that  may  be  harvested.  The  FMP 
established  the  harvest  fraction  at  30 
percent.  The  harvest  fraction  is 
multiplied  by  the  harvestable  biomass 
in  U.S.  waters  (35.507  mt),  which 
results  in  10,652  mt. 

Information  on  the  fisher\'  and  the 
stock  assessment  are  found  in  the  report 
Stock  Assessment  of  Pacific  Mackerel 
i\ith  Recommendations  for  the  2003- 
2004  Management  Season,  which  may 
be  obtained  at  the  address  above  (see 
ADDRESSES). 

Following  recommendations  of  the 
fishing  industry  and  Subpanel  for  the 
2002/2003  fishing  season,  NMFS 
established  (1)  a  9,500-mt  directed 
fishery  for  Pacific  mackerel  beginning 
July  1,  2002,  and  (2)  an  incidental 
allowance  of  40  percent  of  Pacific 
mackerel  in  landings  of  any  CPS,  which 
would  be  imposed  only  if  the  9,500  mt 
were  harvested.  A  1-mt  landing  of 
Pacific  mackerel  per  trip  would  have 
been  allowed  if  no  other  CPS  (northern 
anchovy.  Pacific  sardine,  jack  mackerel, 
market  squid)  were  landed  during  a  trip. 
NMFS  implemented  a  directed  and 
incidental  fishery  last  season  in 
response  to  concerns  about  how  a  low 
harvest  guideline  for  mackerel  might 
interfere  with  the  sardine  fishery. 
Pacific  mackerel  is  often  caught  with 
sardine;  therefore,  mackerel  might  have 
to  be  discarded,  which  would  increase 
bycatch  of  mackerel.  As  of  June  30, 
2003.  the  end  of  the  2002/2003  fishing 
season,  only  3,884  mt  of  Pacific 
mackerel  had  been  landed  in  the 
directed  fishery;  therefore,  imposition  of 
an  incidental  allowance  was  not 
necessary. 

At  its  meeting  on  May  21,  2003,  the 
Subpanel  recommended  for  the  2003/ 
2004  fishing  season  implementation  of  a 
7.500-mt  directed  fishery,  leaving  the 
remaining  3,152  mt  in  the  event  of  an 
incidental  fisher}'.  An  incidental 
allowance  of  40  percent  of  Pacific 
mackerel  in  landings  of  any  CPS  would 
become  effective  only  after  7,500  mt  of 
Pacific  mackerel  is  estimated  to  have 
been  harvested.  The  Subpane!  also 
recommended  to  allow  1  mt  of  mackerel 
to  be  landed  per  trip  by  any  fishing 
vessel  during  the  incidental  fishery 
without  landing  any  other  CPS.  The 
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Subpanel  recommended  that  an 
inseason  review  of  the  mackerel  season 
be  completed  for  the  March  2004 
Council  meeting,  with  the  possibility  of 
reopening  the  directed  fishery  as  an 
inseason  action  if  sufficient  amount  of 
the  harvest  guideline  reserved  for  the 
incidental  fishery  remains  unharvested 
At  its  June  2003  meeting,  the  Council 
made  these  reconxmendations  to  NMFS 
A  proposed  rule  was  published  on  July 
29.  2003  (68  PR  44518).  The  public 
comment  period  ended  on  Augu.st  13, 

2003.  No  comments  were  received. 
In  view  of  the  above,  the  following 

would  be  implemented  for  the  fishing 
season  that  began  on  [uly  1,  2003,  and 
continuing  through  June  30,  2004. 

Based  on  the  estimated  biomass  of 
68.924  mt  and  the  formula  in  the  FMP. 
d  harvest  guideline  of  10,652  mt  will  be 
in  effect  for  the  fishery  that  began  on 
July  1,  2003.  This  harvest  guideline  will 
be  available  for  hanest  for  the  fishing 
season  that  began  at  12:01  a.m.  on  July 
1,  2003,  and  continues  through  June  30. 

2004,  unless  the  harvest  guideline  is 
attained  and  the  fishery  is  closed  before 
June  30,  2004.  All  landings  made  after 
July  1,  2003,  will  be  counted  toward  the 
2003/2004  harvest  guideline  of  10.652 
mt.  There  shall  be  a  directed  fishery, 
followed  by  an  incidental  fishery  of 
3,152  mt.  An  incidental  allowance  of  40 
percent  of  Pacific  mackerel  in  landings 
of  cmy  CPS  will  become  effective  after 
the  date  7,500  mt  of  Pacific  mackerel  is 
estimated  to  have  been  harvested.  A 
landing  of  1  mt  of  Pacific  mackerel  per 
trip  will  be  permitted  during  the 
incidental  fishery  for  trips  in  which  no 
other  CPS  is  landed. 

Classification 

This  fined  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866 

NMFS  prepared  an  initial  regulatory 
flexibility  analysis  that  describes  the 
economic  impact  the  proposed  rule,  if 
adopted,  would  have  on  small  entities. 
No  comments  were  received  on  the 
economic  impacts  of  the  proposed  rule 
NMFS  prepared  a  FRFA  for  this  final 
rule.  The  FRFA  is  available  from  NMFS 
(see  ADDRESSES).  A  summary  of  the 
FRFA  follows. 

A  description  of  the  action,  why  it  is 
being  considered,  and  the  legal  basis  for 
this  action  are  contained  in  the  SUMMARY 
and  in  the  SUPPt-EMENTAAY  INF0RMATK)N 
of  this  final  rule.  A  harvest  guideline  is 
required  by  the  FMP  to  protect  the 
resource  while  providing  a  source  of 
revenue  for  the  fishing  industry  and 
other  benefits  to  society.  The  FMP 
requires  that  the  harvest  guideline  be 
calculated  by  a  specific  formula  applied 
to  the  ciurent  estimated  biomass. 


Separating  the  harvest  guideline  into  a 
directed  and  incidental  fishery  is  done 
to  minimize  the  potential  of  restricting 
fishing  for  other  species,  such  as  Pacific 
sardine,  which  may  occur  in  mixed 
schools  with  Pacific  mackerel.  If  the 
harvest  guideline  of  Pacifif.  mackerel  is 
reached,  a  prohibition  on  landings  of 
Pacific  mackerel  will  hinder  the  Pacific 
sardine  fishery,  increasing  the  cost  of 
fishing  and  increasing  bvcatch  of  Pacific 
mackerel.  If  the  Pa<;ific  mackerel  harvest 
guideline  is  large  enough  to  be  unlikely 
to  interfere  with  harvesting  other 
species,  there  is  no  need  to  have  an 
incidental  fishery.  When  the  harvest 
guideline  is  small,  many  alternatives  to 
the  spec:ific  amounts  of  the  harvest 
guideline  allocated  to  the  directed  and 
incidental  fisheries  are  possible,  but  the 
amounts  essential  for  an  efficient  fishery 
are  not  predictable  because  market 
demand,  species  availability,  and  the 
market  for  species  other  than  Pacific 
mackerel  vary  widely  from  year  to  year. 
The  preferred  alternative  for  incidental 
harvest  allowance  of  40  percent  for  the 
(  urrent  fishing  season  was  based  on 
experience  in  recent  years.  Although 
changes  to  the  incidental  harvest 
allowance  during  the  fishing  season  can 
be  made,  the  Council  reserved  a 
significant  amount  of  Pacific  mackerel 
for  an  incidental  fishery  and 
recommended  a  high  incidental  harvest 
rate,  which  would  minimize  the  need 
for  inseason  management  actions, 
thereby  minimizing  costs  and  potential 
interference  with  the  CPS  fishery. 

This  final  rule  does  not  duplicate 
overlap,  or  conflict  with  other  Federal 
rules.  There  are  no  reporting,  record- 
keeping, oi  other  compliance 
requirements  of  the  rule. 

Approximately  83  vessels  harvest 
Pacific  mackerel  off  the  U.S.  West  Coast. 
This  includes  65  vessels  with  limited 
entry  permits,  which  are  authorized  to 
fish  south  of  39"  N.  lat.  (a  point  north 
of  Monterey,  CA).  Approximately  18 
vessels  harvest  CPS  species  in  southern 
California  for  bait;  however,  little 
Pacific  mackerel  is  used  for  bait.  The 
primary  harvesters  of  Pacific  mackerel 
are  the  vessels  with  limited  entry 
permits  from  Monterey,  CA  south.  Some 
of  the  vessels  in  Monterey  may  move 
south  to  harvest  CPS,  but  may  not 
relocate  to  harvest  Pacific  mackerel  in 
all  years  All  of  these  vessels  would  be 
considered  small  businesses  under  the 
Small  Business  Administration 
standards;  therefore,  there  would  be  no 
financial  impacts  resulting  from 
disproportionality  between  small  and 
large  vessels  under  the  proposed  action. 
CPS  vessels  typically  harvest  a  number 
of  other  species,  including  anchovy. 
Pacific  sardine,  and  market  squid. 


Cost  data  are  not  available  for  the  65 
vessels  with  limited  entry  permits; 
therefore,  average  gross  revenue  per 
vessel  is  used  as  a  proxy  for  changes  in 
profitability.  With  an  estimated  increase 
of  $960,000  in  gross  revenue,  the 
average  gross  revenue  per  vessel  would 
be  $14,769.  Setting  a  harvest  guideline 
is  required  by  the  FMP  end  Federal 
regulations.  Hovyever.  for  the  purposes 
of  measuring  impacts,  if  there  is 
sufficient  biomass  to  allow  a  fishery,  the 
fishing  season  begins  on  July  1  even  if 
a  harvest  guideline  is  not  determined. 
Unless  action  were  taken  to  curtail  the 
fishery,  unlimited  amounts  of  Pacific 
mackerel  could  be  harvested.  With  such 
a  low  biomass,  exceeding  the  MSY 
would  be  likely,  which  would  lower  the 
biomass  estimate  the  following  year 
along  with  the  harvest  guideline.  This 
would  reduce  potential  future  revenue 
to  the  fleet.  Nevertheless,  market 
conditions  and  availability  of  Pacific 
mackerel  in  the  area  of  the  fishery  have 
a  strong  effect  on  landings.  Since  1994. 
fleet  revenue  has  averaged  $29.9  million 
and  revenue  obtained  from  Pacific 
mackerel  has  averaged  7.8  percent  of 
that  revenue.  Based  on  the  final  hsirvest 
guideline,  revenue  from  Pacific 
mackerel  is  likely  to  average  less  than 
7.8  percent  because  squid  landings 
contribute  substantial  revenue  to  the 
fleet,  and  squid  availability  is  not 
expected  to  be  depressed  by  an  El  Nino 
during  the  2003-2004  Pacific  mackerel 
season  as  it  was  in  1998.  In  an 
unrestricted  Pacific  mackerel  fishery, 
average  revenue  would  be  more  likely  to 
approach  7.8  percent.  In  view  of  the 
above,  the  relatively  low  harvest 
guideline  for  the  2003-2004  fishing 
season  will  provide  a  slight  increase  in 
revenue  and  will  not  have  a  substantial 
effect  on  overall  vessel  profitability. 

The  average  annual  revenue  frx)m 
Pacific  mackerel  in  2002  in  the  last  10 
years,  from  1993  through  2002,  is  almost 
$1.8  million.  This  is  the  revenue  the 
industry  might  expect  on  average  given 
the  amount  of  mackerel  available  for 
harvest  and  market  demand.  With  a 
harvest  guideline  of  10,652  mt  and  an 
average  ex-vessel  price  per  ton  of 
$144.55.  potential  revenue  could  be  $1.5 
million.  The  harvest  guideline  for  the 
2002-2003  fishing  season  was  12,535 
mt;  however,  only  3,884  mt  was  landed, 
primarily  because  of  the  lack  of 
availability  of  the  resource  in  the  area  of 
the  fishing  fleet.  Therefore,  if  the 
harvest  guideline  is  reached  during  the 
2003-2004  fishing  season,  there  will  be 
an  increase  of  more  than  $978,000  in  ex- 
vessel  revenue  above  that  of  the  2002- 
2003  fishing  season.  The  increase  would 
be  beneficial  for  fishermen  and 
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processors,  and  will  benefit  the  fishing 
communities  in  southern  California, 
where  virtually  all  Pacific  mackerel  is 
landed.  Enforcement  and  administrative 
costs  (primarily  port  sampling)  remain 
unchanged  because  calls  at  ports  of 
landing  are  designed  not  only  to  assess 
the  status  of  Pacific  mackerel  but  all 
species  harvested  during  the  year  by  the 
CPS  fleet.  Average  conditions  are  likely 
to  prevail  diu-ing  the  2003-2004  fishing 
season,  that  is,  ex-vessel  revenue 
derived  from  Pacific  mackerel  will  fall 
between  $1.8  million  and  $1.4  million 
based  on  a  real  ex-vessel  price  that  has 
varied  between  $172.59/mt  and 
$126.98/mt  from  1993  to  2002. 

The  final  action  will  yield  potentially 
lower  revenue  from  Pacific  mackerel 
than  what  otherwise  might  be  possible 
under  environmental  conditions  more 
favorable  to  recruitment  of  Pacific 
mackerel;  however,  the  low  harvest 
guideline  for  the  2003-2004  fishing 
season  will  provide  a  small  increase  in 
revenue  above  that  of  the  2002-2003 
fishing  season  and  will  not  have  a 
substantial  effect  on  overall  vessel 
profitability. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  September  29,  2003. 
Rebecca  Lent, 

Deputv  Assistant  Administrator  for 
Regulator,'  Programs,  National  Marine 
Fisheries  Sen'ice. 
FR  Doc.  03-25141  Filed  10-2-03;  8:45  am] 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021122286-3036-02;  I.D. 
092903C] 

Fisheries  of  the  Exclushre  Economic 
Zone  Off  Alaslca;  Poiiocic  in  Statistical 
Area  630  of  tfte  Gulf  of  Alaslca 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closiu-e. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
630  of  the  Gulf  of  Alaska  (GO A).  This 
action  is  necessary  to  prevent  exceeding 
the  pollock  total  allowable  catch  (TAG) . 
for  Statistical  Area  630  of  the  GOA. 
DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t.),  October  2,  2003,  through 
2400  hrs,  A.l.t.,  December  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Keaton,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  pollock  TAG  in  Statistical  Area 
630  is  10,339  metric  tons  (mt)  as 
established  by  the  final  2003  harvest 
specifications  for  groundfish  of  the  GOA 
(68  FR  9924,  March  3,  2003). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Regional  Administrator,  has 
determined  that  the  pollock  TAG  in 
Statistical  Area  630  has  been  reached. 


Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  10,289  mt,  and  is  setting 
aside  the  remaining  50  mt  as  bycatch  to 
support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§  679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  in  Statistical 
Area  630  of  the  GOA. 

Maximum  retainable  amounts  may  be 
found  in  the  regulations  at  §  679.20(e) 
and(f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553{b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  TAC 
in  Statistical  Area  630,  and  therefore 
reduce  the  public's  ability  to  use  and 
enjoy  the  fishery  resource. 

The  AA  also  finds  good,  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C;   1801  (-(  seq. 

Dated:  September  29.  2003. 

Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Sen'ice. 

[FR  Doc   03-25140  Filed  9-30-03;  4:03  i)ml 
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Proposed  Rules 


Federal  Register 

V(i|.   fi8.  No.   192 
Friday,  Oi.tober  J.  200,! 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  lo  the  public  ot  the  proposed 
issuance  of  rules  and  regulations   The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
njle  making  pnor  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  58 

[Docket  Numt)er  DA-03-03) 
RIN0581-AC32 

Increase  in  Fees  for  Federal  Dairy 
Grading  and  Inspection  Services 

agency:  Agrirultural  Marketing  Service, 

L'SDA 


ACTtON:  Proposed  rule. 


SUMMARY:  The  A,t;ri(:iilturdl  Markftins 
Sfrvicp  i.\M.S)  proposes  to  intreast!  the 
hourly  ft-fs  i  harged  under  the  Federal 
ddirv  grjiiiiiii  tind  inspt>rtinn  pm^ram. 
Dairy'  grading  aiul  inspection  --iTvices 
are  voluntarv-  and  are  financ  ed  through 
user-fees  as.sessed  to  particifidnts  in  the 
program.  The  hourly  fees  wouhi  he 
adjusted  b\   10.7  to  1  18  percent  to 
reflect  the  increased  costs  of  pro\iding 
service  and  to  ensure  th.it  the  program 
operates  on  -i  fin.ini  i.ill\  selt-su[3pnrtintj 
basis 

DATES:  (j)inment^  must  he  received  on 
or  before  November  i.  _'00  ! 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
Duane  R  Spomer,  Associate  Deputv 
Administrator  for  Standards  and 
Grading.  U.SDA,  AMS,  Dairv  Programs, 
STOP  0230,  1400  Independen(  e  ^ 
Avenue,  SW  ,  VVashiiiuton.  DC.  ZOZ.tO- 
0230.  Comments  mav  alsn  be  NubinitttMl 
electronicallv  to 

Duane. Spomt'r%usdii  qov  or  taxed  to 
(202) 720-2643 

All  comments  should  reference 
docket  number  DA-03-03  and  note  the 
date  and  page  number  of  thi>  issuf  of 
the  Federal  Register 

Comments  received  mav  be  inspected 
at  the  above  address  between  8  am   cmd 
4:30  p.m  ,  e.s.t.,  Mondav  through 
Friday,  e.xcept  legal  holidays. 

FOR  FUTHER  INFORMATION  CONTACT: 

Duane  R   Spomer.  Dairv  Programs,  (202) 
720-317-1 

SUPPLEMENTARY  INFORMATION; 


Background 

The  .Secretary  of  Agriculture  is 
autfiorized  hv  the  ,'\gri(.ultural 
Marketing  Act  of  1946  (AMA),  as 
amended  (7  U.S.C.  1621,  et  seq).  to 
provide  voluntary  Federal  dairy  grading 
and  inspection  services  to  facilitate  the 
orderly  marketing  of  dairv  products  and 
to  enable  consumers  to  obtain  the 
quality  of  dairy  products  they  desire. 
The  .\MA  also  provides  for  the 
c:ollection  of  reascmable  lees  from  users 
of  the  Federal  dairy  grading  and 
inspection  services  that  cover  the  (.ost  ot 
providing  these  services  The  hourly 
fef>s  are  established  bv  distributing  the 
program's  projected  operating  costs  over 
the  estimated  hours  of  service — revenue 
hours — provided  to  usttrs  of  the  service 
on  a  yearly  basis.  Program  operating 
costs  ini  lude  employee  salaries  and 
benefits — which  ac:count  for  nearly  HO 
percent  of  the  non-travel  related 
oper.it'ng  I  (ists — training,  and 
administrative  costs    Periodically,  the 
fees  niii>t  lie  adiusted  to  ensure  that  the 
progr.im  remains  financially  sc|f- 
su[)pnrting. 

.AM.S  regularly  re\ie\vs  its  user-fee- 
finaiK.ed  programs  to  determine  if  the 
fees  are  aderjuate  The  most  recent 
review  determined  that  the  existing  fee 
schedule,  eftective  |anuary  4,  1948, 
would  nut  generate  sufficient  revenues 
to  recover  uperating  costs  for  current 
and  near-term  periods  while 
maintaining  an  adequate  reserve 
balance  C.osts  in  F\'  2004  are  projected 
at  S5.95  million   Without  a  fee  increase, 
F\  2004  revenues  ,ire  priijected  at  S.5  71, 
anii  the  trust  fund  bal.ince  would  be 
S2.09  million   With  a  fee  increase,  FY 
2004  reyenues  are  proiected  at  SO  14 
million,  .ind  the  trust  bind  balanc  e 
would  be  $2  .52  milium. 

Employee  salaries  and  benefits 
a(  I  mint  for  approximately  80.0  perc;ent 
of  the  non-travel  related  operating 
budget  Trayel  ccjsts  are  hilled  directly 
to  the  users  of  services  provided  by  the 
Dairy  fJrading  Branch  on  a  cost-recoverv 
basis   .Since  the  |anuar\  4.  1998,  fee 
increase.  Federal  salaries  and  location 
adjustments  have  increased  annually. 
The  average  salary  has  increased 
approximately  17  4  percent  during  this 
6-year  period.  As  a  result  of  these 
increases,  annual  salary  and  benefit 
costs  to  the  program  are  approximately 
$556  thousand  mure  today  than  in  1998. 
Inflation  has  also  int:reased  the 
opc-rational  and  administrative  t.osts 


associated  with  this  program,  and  a  fee 
increase  is  necessary  to  sustain  the 
program.  If  the  short  fall  is  allowed  to 
continue,  it  will  place  the  Dairy  Grading 
Branch  in  an  unstable  financial  position 
that  will  adversely  affect  its  ability  to 
provide  dairy  grading  and  inspection 
services. 

This  proposal  will  also  generate  funds 
to  automate  current  business  practices 
of  the  Dairy  Grading  Branch.  Automated 
business  practices  will  also  enhance 
customer  services  through 
improvements  in  office  efficiency  and 
timeliness  of  providing  grading  and 
inspection  servic:es  and  information  to 
users  of  dairy  grading  and  inspecticjn 
services. 

In  view  of  these  increased  costs,  AMS 
[jroposes  to  increase  the  hourly  fees 
associated  with  Federal  dairy  grading 
and  inspection  services.  Currently  the 
fees  are  ,$51.00  per  hour  for  continuous 
resident  services  and  $56.00  per  hour 
for  non-resident  services.  The  proposed 
increases  would  result  in  a  fee  of  $57.00 
per  hour  for  continuous  resident 
services  and  $62  00  per  hour  for 
nonresidcnit  services  betwt^en  the  hours 
of  6  a.m.  and  6  p.m.  The  fee  for 
nonresident  service  between  the  hours 
of  6  p.m.  and  6  a.m.  would  be  $68.20 
per  h(jur.  The  proposed  fees  represent 
increases  of  $6.00  (11.8  percent)  per 
hour  for  continuous  resident  and  $6.00 
(10.7  percent)  per  hour  for  ncmresident 
services.  For  services  performed  in 
excess  of  8  hours  per  day  and  for 
services  performed  on  Saturday, 
Sunday,  and  legal  holidays,  1 '  _■  times 
the  base  fee  would  apply  and  as  a  result, 
the  fee  would  increase  from  $84.00  per 
hour  to  $93,00  per  hour. 

Executive  Order  12866 

This  proposed  rule  has  been 
determinecl  to  be  "not  significant"  for 
purposes  of  Executive  Order  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

Regulatory  Flexibility  Act 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (5 
use.  601,  et  seq.).  the  AMS  has 
considered  the  economic  impact  of  this 
proposed  action  on  small  entities.  It  has 
determined  that  its  provisions  would 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities. 
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AMS  provides  voluntary  Federal 
dairy  product  grading  and  inspection 
services  to  about  350  users  of  services 
provided  by  the  Dairy  Grading  Branch. 
Manufacturing  operations  participating 
in  the  voluntary  plant  inspection 
progreun  have  their  facility  inspected 
against  established  construction  and 
sanitation  requirements.  Dairy  products 
manufactured  in  facilities  complying 
with  the  USDA  requirements  are  eligible 
to  be  inspected  and  graded  against 
official  quality  standards  and 
specifications  established  by  AMS  and 
certain  contract  provisions  between 
buyer  and  seller.  Products  inspected  or 
graded  under  the  program  have 
certificates  issued  attesting  to  the 
product's  quality  and  condition.  Many 
of  these  users  are  small  entities  under 
the  criteria  established  by  the  Small 
Business  Administration  (13  CFR 
121.201).  This  rule  will  raise  the  fee 
charged  to  businesses  for  voluntary 
inspection  and  grading  services  for 
dairy  and  related  products  and  the 
evaluation  of  food  processing 
equipment.  Even  though  the  fee  will  be 
raised,  the  increase  is  10.7  percent  for 
nonresident  service  and  11.8  percent  for 
resident  service  and  will  not 
significantly  affect  these  entities.  These 
businesses  are  under  no  obligation  to 
use  these  voluntary  user-fee  based 
services,  and  any  decision  on  their  part 
to  discontinue  the  use  of  the  services 
would  not  prevent  them  from  marketing 
their  products.  The  AMS  estimates  that 
overall  this  rule  would  yield  an 
additional  $522,000  annually.  The 
proposed  rule  reflects  certain  fee 
increases  needed  to  recover  the  cost  of 
inspection  and  grading  services 
rendered  in  accordance  with  the 
Agricidtural  Marketing  Act  of  1946,  as 
amended. 

The  AMS  regularly  reviews  its  user- 
fee  financed  programs  to  determine  if 
fees  are  adequate  and  if  costs  are 
reasonable.  The  existing  fee  schedule 
will  not  generate  sufficient  revenues  to 
cover  program  costs  while  maintaining 
an  adequate  reserve  balance  (four 
months  of  costs)  as  called  for  by  Agency 
policy  (AMS  Directive  408.1).  Without  a 
fee  increase,  total  revenue  projections — 
including  travel  revenue — for  Fiscal 
Year  2004  would  be  $5.71  million.  Total 
costs — including  travel  costs — for  the 
same  period  of  time  are  projected  to 
increase  to  $5.95  million.  The  shortfall, 
if  allowed  to  continue,  would  translate 
into  a  trust  fund  balance  of  $431 
thousand  or  0.8  months  of  operating 
reserve  at  the  end  of  FY  2007. 

This  action  would  raise  the  hourly 
fees  charged  to  users  of  Federal  dairy 
inspection  and  grading  services.  AMS 
estimates  this  action  would  provide  the 


Dairy  Grading  Branch  an  additional 
$522  thousand  annually.  This  would 
generate  revenue  to  recover  program 
costs,  automate  business  practices  to 
minimize  the  extent  of  future  fee 
increases,  and  enhance  customer 
services  through  improvements  in  office 
efficiency  and  timeliness  of  providing 
grading  and  inspection  information  to 
users  of  these  services. 

Civil  Justice  Reform 

This  action  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regidations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Papei-work  Reduction  Act 

This  action  would  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  users  of  Federal  dairy 
grading  and  inspection  services. 

A  thirty-day  comment  period  is 
provided  for  interested  persons  to 
conunent  on  this  proposed  rule.  This 
period  is  appropriate  in  order  to 
implement,  as  early  as  possible  in  FY 
2004,  any  fee  changes  adopted  as  a 
result  of  this  rulemaking  action. 

List  of  Subjects  in  7  CFR  Part  58 

Dairy  Products,  Food  grades  and 
standards.  Food  labeling,  Reporting  and 
recordkeeping  requirements. 

For  the  reason  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
58  be  amended  as  follows: 

PART  58— GRADING  AND 
INSPECTION,  GENERAL 
SPECIRCATIONS  FOR  APPROVED 
PLANTS  AND  STANDARDS  FOR 
GRADES  OF  DAIRY  PRODUCTS 

1.  The  authority  citation  for  7  CFR 
part  58  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1621-1627. 

Subpart  A— {Amended] 
§58.43    [Amended] 

2.  In  §  58.43,  "$56.00"  is  removed  and 
"$62.00"  is  added  in  its  place,  and 
$61.60"  is  removed  and  '$68.20  '  is 
added  in  its  place. 

§58.45    [Amended] 

3.  In  §  58.45.  "$51.00"  is  removed  and 
"$57.00"  is  added  in  its  place. 


Dated:  September  30.  200.3. 
A.).  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  03-25112  Filed  10-2-03;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  52 

[Docket  No.  PRM  52-1 )  *— 

Nuclear  Energy  Institute;  Denial  of 
Petition  tor  Rulemaking 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Denial  of  petition  for 
rulemaking. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  denying  a  petition 
for  rulemaking  (PRM  52-1)  submitted 
by  the  Nuclear  Energy  Institute  (NEI  or 
the  petitioner).  The  petitioner  requested 
that  the  NRC  amend  its  regulations  to 
allow  applicants  seeking  an  early  site 
permit  (ESP)  and  a  combined  license 
(COL)  to  use  existing  information  from 
prior  licensing  actions  as  resolved 
information  that  has  been  approved  by 
the  NRC  and  has  been  subject  to  a 
public  hearing.  The  Commission  is 
denying  the  petition  because  most  of  the 
efficiencies,  regulatory  stability  and 
predictability  which  are  the  object  of  the 
petitioner's  proposal  can  be  achieved 
under  existing  regulations  and  the 
guidance  that  the  Commission  has 
directed  the  NRC  staff  to  prepare.  In 
addition,  several  key  aspects  of  the 
petition  are  based  on  a  misapplication 
of  the  "current  licensing  basis"  concept 
and  the  Backfit  Rule,  and  the  petition 
does  not  represent  a  viable  approach  for 
achieving  the  desired  efficiencies. 
ADDRESSES:  Copies  of  the  petition  for 
rulemaking,  the  public  comments 
received,  and  the  NRC's  letter  of  denial 
to  the  petitioner  are  available  for  public 
inspection,  or  copying  for  a  fee,  at  the 
NRC's  Public  Document  Room,  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  These  documents  are  also 
available  on  the  NRC's  rulemaking  web 
site  at  http://ruleforum.Ilnl.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  S.  Koenick,  Office  of  Nuclear 
Reactor  Regulation,  L'.S.  Nuclear 
Regulatorv  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
1239,  e-mail:  ssk2@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 
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Background 

By  letter  dated  July  18.  2001,  NEI 
submitted  a  petition  for  rulemaking 
IPRM)  to  amend  10  CFR  part  52.  The 
petitioner  requested  that  the  NRC 
amend  its  regulations  governing  ESP 
and  tX)L  applications  at  existing  reactor 
sites  to  make  the  development  and 
regulatory  review  of  the  application 
more  efficient.  The  petitioner  proposes 
to  incorporate  by  reference  and  treat  as 
resolved,  existing  information.  By  so 
doing,  the  petitioner  wishes  to  eliminate 
the  need  for  what  it  believes  is  duplicate 
applicant  preparation  and  NiRd  review 
of  existing  information  relating  to  a 
licensed  facility  that  has  been 
previously  approved  by  the  NRC  and 
has  been  subject  to  a  public  hearing. 
The  petitioner  believes  that  its  proposed 
amendments  would  enhance  the  focus 
and  efficiency  of  the  ESP  and  COL 
licensing  processes. 

.■\  notice  of  receipt  of  the  petition  was 
published  in  the  Federal  Register  on 
September  24,  2001  (66  FR  48832).  The 
comment  period  closed  on  November  8. 
2001   The  NRC  received  letters  from  ten 
commenters.  Nine  of  the  ten 
commenters  were  in  favor  of  the 
petition.  Seven  of  the  favorable  letters 
were  from  nuclear  utilities,  one  was 
from  a  vendor,  and  one  was  from  the 
petitioner.  One  commenter.  a  member  of 
a  public  advocacv  group,  opposed  the 
petition.  The  comments  are  discussed  in 
this  document. 

Separately,  the  NRC  is  currently 
conducting  rulemaking  to  amend  10 
CFR  Part  52.  This  rulemaking  activity 
addresses  lessons  learned  during 
previous  design  certification  reviews 
and  addresses  certain  elements  of  the 
ESP,  design  certification,  and  (X)L 
review  processes.  NEI  requested  in  its 
July  ■'8.  2001,  letter  forwarding  the 
petition  that  this  petition  be 
incorporated  into  the  ongoing 
rulemakingeffort.  The  Commission  has 
decided  further  consideration  of  the 
petition  during  the  part  52  rulemaking 
is  not  necessarv'.  but  the  Commission 
will  consider  any  relevant  proposals  to 
increase  efficiencies,  regulatory  stability 
and  predictability  for  part  52  regulatory 
processes  that  mav  be  submitted  during 
the  public  comment  period  on  the 
proposed  Part  52  rule 

The  Petition 

The  petitioner  expects  that  existing 
licensees  will  order  new  nuclear  power 
reactors  in  the  future  and  that  many  of 
the  new  reactors  will  be  located  on  sites 
of  currently  operating  plants. 
Additionally,  the  petitioner  anticipates 
that  the  new  reactors  will  rely  on  a 
number  of  the  operational  programs 


currcmtly  being  used  by  the  existing 
licensees.  The  petitioner  believes  that 
its  proposed  §§  52.16  and  52.80  should 
be  added  to  part  52  to  allow  the  use  of 
existing  information  as  a  baseline  and  to 
limit  the  review  and  opportunity  for  a 
hearing  to  the  consideration  of  changed 
circumstances,  such  as  new  regulations 
and  significant  new  information,  to 
improve  the  efficiency  of  the  ESP  and 
COL  licensing  processes.  In  its  July  18, 
2001,  letter  forwarding  the  petition,  the 
petitioner  requested  that  the  proposed 
amendments  be  included  in  the  part  52 
rulemaking  now  in  progress. 

The  petitioner  notes  that  Subpart  A  of 
Part  52  contains  provisions  governing 
issuance  of  ESPs.  The  petitioner 
proposes  that  a  new  §52.16  be  added  to 
Subpart  A  to  allow  an  ESP  applicant  to 
incorporate,  bv  reference,  all  or  portions 
of  the  "current  licensing  basis"  for  an 
existing  reactor  site  to  the  extent  that  it 
is  valid  and  applicable  to  one  or  more 
additional  nui  lear  power  plants  that  "fit 
within  the  ESP  envelope."  The 
proposed  §  52  16  also  would  require 
that  any  information  incorporated  by 
reference  be  augmented  to  include: 

1.  Significant  new  .safety  or 
environmental  information  that 
materially  affects  the  ability  of  the  site 
to  support  the  proposed  additional 
nuclear  facility; 

2   Information  regarding  the 
cumulative  radiological  and 
environmental  impacts  of  the  existing 
facility  and  the  facility  as  described  in 
the  F.SP  application; 

3.  An  analysis  of  the  potential  safety 
impacts  of  the  existing  facility  on  the 
suitability  of  the  site  for  the  facility  as 
described  in  the  ESP  application; 

4.  An  analysis  of  the  potential  safety 
impacts  on  the  existing  facility  from  the 
facility  as  described  in  the  ESP 
application,  and 

5.  Information  that  addresses 
regulations  applicable  to  siting  issues 
that  became  effective  after  licensing  of 
the  current  facility  to  the  extent  that 
these  regulations  are  not  addressed  in 
the  current  licensing  basis. 

The  petitioner  states  that  under 
proposed  §  52  16.  the  NRC  would  treat 
those  matters  incorporated  by  reference 
as  resolved,  except  to  the  extent  that 
those  matters  are  subject  to 
augmentation  with  the  new  information 
described  above.  The  petitioner  also 
states  that  this  section  would  allow  the 
NRC  to  impose  a  change  in  the 
application  with  respect  to  the 
information  incorporated  by  reference  to 
the  extent  that  the  change  satisfies  the 
principles  underlying  the  Backfit  Rule 
in  10  CFR  50  109.  The  petitioner 
believes  that  in  preparing  the 
environmental  impact  statement  tEIS) 


for  the  ESP,  the  NRC  should  adopt  the 
applicable  portions  of  the  existing  EIS 
for  the  site,  modified  or  supplemented 
as  necessary  to  reflect  the  NRC's  review 
of  the  new  environmental  information 
proposed  in  §  52.16. 

The  petitioner  notes  that  subpart  C  of 
10  CFR  part  52  contains  provisions 
governing  issuance  of  COLs.  The 
petitioner  states  that  proposed  §  52.80, 
with  provisions  similar  to  those 
proposed  in  §  52.16,  would  be  added  to 
Subpart  C.  The  petitioner  also  states  that 
proposed  §  52.80  would  allow  a  COL 
appliccuit  to  incorporate  by  reference 
programmatic  information  identified  in 
the  "current  licensing  basis"  of  an 
existing  licensed  facility  located  at  the 
same  site  or  at  a  site  owned  or  operated 
by  the  same  licensee.  Programmatic 
information,  as  identified  by  the 
petitioner,  includes,  but  is  not  limited 
to,  radiological  emergency  response 
plans,  organizational  structure, 
administrative  controls  to  assure  safe 
operation,  plans  for  conducting  normal 
operations,  physical  security  plans,  and 
quality  assurance  programs.  The 
proposed  §  52.80  would  require  this 
programmatic  information  to  be 
augmented  to  include  information  on 
regulations  that  became  effective  after 
the  existing  facility  was  licensed  to  the 
extent  that  these  regulations  are  not 
addressed  by  the  current  licensing  basis 
for  the  existing  facility.  The  petitioner 
states  that  under  this  proposed  section, 
the  NRC  would  treat  those  matters 
incorporated  by  reference  from  the 
existiag  facility  as  resolved,  except  to 
the  extent  that  there  is  new  information. 
The  petitioner  believes  that  the  NRC 
could  direct  that  a  change  be  made  in 
the  COL  application  with  respect  to  the 
information  incorporated  by  reference  to 
the  extent  that  the  change  satisfies  the 
principles  underlying  the  Backfit  Rule, 
10  CFR  50.109. 

The  petitioner  states  that  the 
proposed  amendments  would  not  only 
be  consistent  with  NRC's  mission  to 
ensure  adequate  protection  of  the  public 
health  and  safety,  the  common  defense 
and  security,  and  the  environment,  but 
also  would  focus  NRC  reviews  on  new 
information  and  "the  incremental 
impact  of  an  additional  unit  at  an 
existing  site."  The  petitioner  also  states 
that  the  proposed  amendments  would 
enhance  the  efficiency  of  the  regulatory 
process,  reduce  regulatory  burden  by 
eliminating  duplicate  reviews  of  matters 
resolved  in  previous  proceedings,  and 
focus  agency  resources  on  new  and 
material  information  and  the  impact  of 
a  potential  new  plant  on  the  site. 


liTinfi 
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Public  Comments  on  the  Petition 

The  NRC  received  ten  comments  in 
response  to  the  petition.  Nine  of  the  ten 
comments  were  in  favor  of  the  petition. 
Seven  of  the  favorable  comments  were 
from  nuclear  utilities,  one  was  from  a 
vendor,  and  one  was  from  the 
petitioner.  These  commenters 
summarized  the  arguments  in  the 
petition  but  provided  no  additional 
bases  in  support  of  the  petition.  They 
suggested  that  the  petition  be  included 
in  the  current  Part  52  rulemaking 
activity.  One  commenter,  a  member  of  a 
public  advocacy  group,  opposed  the 
petition. 

Reasons  for  Denial 

The  petition  requests  that  the  ESP  and 
COL  processes  set  forth  in  10  CFR  part 
52  be  amended  to  allow  an  applicant  to 
use  existing  information  supplied  to 
support  the  license  for  a  different 
facility  in  an  ESP  or  a  COL  application 
and  to  treat  the  information  as  resolved. 
The  petition  also  discusses  prior  NRC 
activities  that  the  petitioner  claims  are 
precedent  for  the  petitioner's  proposal. 
The  Commission  recognizes  the 
advantages  of  licensing  plants  in  a 
mature  industry  environment,  rather 
than  an  emerging  industry  as  was  the 
case  for  the  majority  of  the  existing 
plant  licenses.  For  example,  referencing 
already  proven  programs  utilized  by  a 
mature  industry  is  much  less  uncertain 
than  new  programs  proposed  for  an 
emerging  industry.  To  the  extent 
practicable,  the  Commission  expects 
applicants  for  ESPs  and  COLs  to  rely  on 
previously  filed  siting  and 
programmatic  information,  as  is 
permitted  under  existing  NRC 
regulations.  To  ensure  that  future 
license  applicants  and  the  public 
understand  the  staffs  review  process, 
the  Commission  has  directed  the  staff  to 
articulate  in  appropriate  guidance 
documents  the  specific  criteria  it  will 
use  to  make  its  determination  as  to 
whether  new  siting  information  or  a 
program  modification  is  necessary. 
However,  there  are  limitations  to  using 
previously  filed  information  and 
insufficient  legal  bases  for  the 
petitioner's  proposals.  Existing 
information  may  be  referenced, 
however,  applicants  need  to 
demonstrate  the  information  is 
technically  applicable  to  the  prospective 
licensing  action.  In  addition,  this 
information  cannot  be  treated  as 
resolved  for  the  purposes  of  a  hearing, 
in  as  much  as  principles  of  res  judicata 
and  collateral  estoppel  would  not 
provide  sufficient  legal  bases  to  support 
the  petitioner's  rulemaking  proposal. 


Therefore,  for  these  reasons,  the 
Commission  is  denying  the  petition. 

In  addition,  certain  key  aspects  of  the 
proposal  are  based  on  a  misapplication 
of  the  "current  licensing  basis"  concept 
and  the  Backfit  Rule.  For  ESPs  and 
COLs  there  are  no  "current  licensing 
bases"  that  exist  with  respect  to  a  new 
facility-including  a  new  facility  to  be 
located  adjacent  to  a  site  of  an  existing 
licensed  facility. 

Early  Site  Permits 

According  to  the  petitioner's 
proposal,  the  siting  information  to  be 
used  as  a  basis  for  evaluating  the 
acceptability  of  an  ESP  application  for 
a  site  that  is  near  a  site  for  which  a 
construction  permit  or  license  has  been 
previously  issued  by  the  NRC  ^  would 
be  established,  in  part,  by  the  siting 
information  which  the  applicant 
proposes  to  "incorporate  by  reference" 
from  the  "ciurrent  licensing  basis"  for 
the  prior  construction  permit  or  license. 
See  proposed  §  52.16(a).  The  applicant 
would  have  to  supplement  the 
incorporated  information  to  the  extent 
that  there  is  significant  new  information 
on,  inter  alia,  the  ability  of  the  site  to 
support  the  additional  nuclear  facility 
contemplated  by  the  applicant, 
information  on  cumulative  radiological 
impacts,  and  information  addressing 
new  regulations.  See  proposed 
§  52.16(b).  The  information  incorporated 
by  reference  that  need  not  be 
supplemented  under  paragraph  (b), 
would  be  treated  as  resolved,  unless  the 
NRC  met  the  Backfit  Rule.  See  proposed 
§  52.16(d).  The  information 
incorporated  by  reference  that  must  be 
supplemented  under  paragraph  (b) 
would  be  subject  to  NRC  review  and 
approval,  and  the  Backfit  Rule  would 
not  apply.  A  similar  approach  would  be 
used  for  environmental  information.  See 
proposed  §  52.16(c)  and  (f)  [sic]. 

Use  of  Information  From  Prior.  Licensing 
Actions 

The  petitioner's  proposal  implies  that 
prior  regulatory  determinations  by  the 
NRC  staff  and  licensing  decisions  in 
NRC  adjudicator^'  proceedings  with 
respect  to  siting  for  currently  licensed 
plants  should  have  preclusive  effect  in 
proceedings  for  ESPs  to  be  located  at  or 
near  a  site  for  which  a  construction 
permit  or  operating  license  has  been 
issued  for  another  facility.  The 
Commission  recognizes  that  practical 
efficiencies  may  occur  through 


'  In  pn'-a])pliiation  inlerattions  two  (if  the 
prospective  E.SP  applicinls  have  Kienlifiod  the 
physical  locations  of  the  pr(3pose(l  frt(  ilities  tti  ho 
at  different  localiDiis  on  ihr  proposed  sites  than 
were  considered  during  the  previous  liceiising 
actions. 


incorporation  of  previously  filed 
information  or  reference  in  some 
instances  to  prior  adjudicatory  hearings. 

The  Commission's  regulations  and 
guidance  already  afford  an  applicant  the 
opportunity  to  use  information  from 
prior  licensing  decisions.  Under  §  50.32, 
"Elimination  of  Repetition."  an 
applicant  may  incorporate  by  reference 
information  already  filed  with  the 
Commission.  This  regulatory  provision 
may  be  used  by  an  ESP  applicant  to 
reference  information  from  existing 
sources,  including  the  safety  analysis 
report  and  the  environmental  report  on 
the  facility  which  is  near  the  location 
that  the  applicant  proposes  to  obtain  an 
ESP  for.  Although  the  current  part  52 
does  not  contain  a  provision  that 
explicitly  allows  ESP  applicants  to  take 
advantage  of  §  50.32,  it  was  the  intent  of 
the  Commission  that  the  licensing 
provisions  in  Part  50  would  be 
applicable  to  the  licensing  processes  in 
Part  52.  See  SECY-02-0077  (May  8, 
2002;  ADAMS  Accession  No.: 
ML021040011),  Attachment  at  p.lO. 

With  respect  to  the  agency's 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA),  the 
current  part  51  regulations  already 
permit  an  applicant  or  licensee  to  use 
prior  information.  Following  the  receipt 
of  an  ESP  application,  the  NRC  would 
conduct  a  scoping  process  involving 
interested  stakeholders.  Under  the 
provisions  of  §  51.29(a),  the  NRC  would 
use  the  scoping  process  to  "identify'  and 
eliminate  from  detailed  study  those 
issues  which  are  peripheral  or  are  not 
significant  or  which  have  been  covered 
by  prior  environmental  review"  and  to 
identify'  other  environmental 
assessments  and  impact  statements 
which  are  "related  to  but  are  not  part  of 
the  scope  of  the  statement  under 
consideration."  Another  process  to  use 
prior  information  is  "tiering."  Tiering 
allows  federal  agencies  to  rely  on 
previous  environmental  assessments 
(EAs)  and  EISs  to  aid  in  the  presentation 
of  issues,  eliminate  repetition,  or  reduce 
the  size  of  an  EIS.  Tiering  is  encouraged 
bv  the  Council  on  Environmental 
Quality  {see  40  CFR  1520.20),  and  the 
NRC's  regulations  permit  the  use  of 
tiering  and  incorporation  by  reference 
(see  10  CFR  part  51,  Appendix  A.l.{b)), 
The  Commission  expects  that  both 
scoping  and  tiering  with  be  used  in 
appropriate  circumstances  to  limit  and 
focus  the  environmental  issues  to  be 
addressed  in  an  EIS  for  an  ESP 
application  for  a  site  near  an  existing 
licensed  facility. 

The  Commission  also  expects  that  the 
NRC  staffs  licensing  review  of  an 
application  for  an  ESP  located  at  or  near 
the  same  site  as  a  current  or  formerly 
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licensed  facility  will  draw  upon,  and  be 
informed  by.  the  body  of  information 
that  has  already  been  amassed  for  that 
site  as  part  of  the  previous  licensing 
review  After  demonstrating  the 
relevance  and  technical  adequacy  of  the 
baseline  of  information  for  that  site,  the 
ESP  application  and  the  NRC's  review 
should  be  focused  on  determining 
whether  (l)  there  is  significant  new- 
information  for  determining  site 
characteristics;  (2)  there  are  new 
methodologies  or  techniques  for 
collecting  and  analyzing  information  on 
site  characteristics  which  have  been 
developed  since  the  earlier  review  and 
which  are  now  accepted  by  the  staff  for 
conducting  such  collections  and 
analyses;  and  (3)  the  regulatory 
requirements  governing  the  site 
evaluation  and  the  criteria  for 
acceptance  of  the  site  have  changed 
since  the  earlier  review  On  December 
23.  2002.  the  NRC  staff  issued  NRR 
Review  Standard.  RS-002,  "Processing 
Applications  for  Early  Site  Permits: 
Draft  for  Interim  Use  and  Public 
Comment."  (ADAMS  Accession  No.: 
ML023530045).  The  objective  of  this 
document  is  to  ensure  that  staff  reviews 
of  ESP  applications  and  associated 
environmental  reports  (ERs)  are 
efficient,  effective,  and  consistent,  and 
that  the  reviews  result  in  high-quality 
products.  The  primary  source  of 
guidance  for  the  site  safety  assessment 
review  is  applicable  portions  of 
NUREG-0800.  "Standard  Review  Plan 
for  the  Review  of  Safety  .\nalvsis 
Reports  for  Nuclear  Power  Plants."  as 
modified  for  the  ESP  review.  The 
primary  source  of  guidance  for  the  ER 
review  is  applicable  portions  of 
NUREG-1555.  "Standard  Review  Plans 
for  Environmental  Reviews  for  Nuclear 
Power  Plants,"  as  supplemented  by  RS- 
002.  The  Commission  has  directed  the 
staff  to  develop  specific  criteria  that  the 
staff  will  use  in  making  its 
determination  whether  former  siting 
information  must  be  supplemented  and 
new  findings  made  with  respect  to  an 
ESP  application  at  or  near  a  previously 
licensed  fac:ilitv   In  developing  this 
guidance,  the  staff  will  consider  the  five 
criteria  in  proposed  §  52.16  for 
augmenting  information.  RS-002  and 
the  specific  criteria  will  assist  the  NRC's 
review  in  determining  whether  the 
referenced  information  is  technically 
relevant  to  the  ESP  and  focus  the  review 
on  newly  identified  issues  of  significant 
technical  merit. 

With  respect  to  adjudicatory 
decisions,  it  is  clear  that  Commission 
and  Licensing  Board  holdings  on  legal 
issues  in  an  earlier  proceeding 
constitute  precedent  for  all  subsequent 


proceedings  where  the  same  legal  issue 
is  presented.  1  he  Commission  also 
believes  that,  apart  from  the  issue 
resolution  provisions  in  Part  52 
applicable  to  an  ESP  referenced  in  a 
CCJL  application,  the  doctrines  of  res 
judicata  (or  "claim  preclusion")  and 
collateral  estoppel  (or  "issue 
preclusion")  may  be  available  to 
preclude  certain  claims  and  issues  from 
being  relitigated  in  an  ESP  proceeding 
where  the  same  party  has  raised  the 
claims  and  issues  in  an  earlier  licensing 
proceeding  at  or  near  a  previously 
licensed  facility.  However,  the 
(Commission  does  not  believe  that  either 
re.s  ludit  ata  or  collateral  estoppel 
provides  a  sufficient  basis  for  adopting 
the  petitioner's  rulemaking  proposal. 
Ben  judicata  applies  where  (1)  there  has 
been  a  final  adjudication  of  the  merits 
of  a  particular  cause  of  action  or  claim 
by  a  tribunal  of  competent  jurisdiction: 
and  (2)  one  of  the  parties  to  that 
adjudication  (or  party  in  privity  with 
such  party)  subsequently  seeks  to 
advance  or  defeat  the  same  cause  of 
action  or  claim  in  either  the  same 
proceeding  or  in  a  separate  proceeding 
involving  the  parties  to  the  first  action 
or  their  privies.  Alabama  Power  Co. 
(Joseph  M.  Farley  Nuclear  Plant,  Units 
1  and  2).  CLI-74-12.  7  AEC:  203,  212 
(1974).  The  related  doctrine  of  collateral 
estoppel  applies  when  (1)  the  issue  for 
which  preclusion  is  sought  is  the  same 
issue  involved  in  the  previous  action; 
(2)  the  issue  was  actually  litigated;  (3) 
the  issue  was  determined  by  a  valid 
final  judgment;  and  (4)  determination  of 
the  issue  was  essential  to  the  prior 
judgment  Ciarolina  Power  and  Light  Co. 
and  North  (Carolina  Eastern  Municipal 
Power  Agency  (Shearon  Harris  Nuclear 
Power  Plant).' ALAB-837.  23  NRC  525, 
536-37  (1986);  see  als(j  Alabama  Power 
Co.  (Joseph  M.  Farley  Nuclear  Power 
Plant,  Units  1  and  2)',  ALAB-182.  7  AEC 
210.  213  (1974)(collateral  estoppel, 
unlike  rr.s'  judicata,  does  not  require  an 
identity  between  two  causes  of  action). 
.Additionally,  the  party  in  the  second 
litigation,  who  is  to  be  bound  by  the 
judgment  of  the  prior  litigation,  must  be 
in  privity  to  a  party  in  the  earlier 
litigation.-  Id  at  1560.  The  primarv' 
purpose  of  collateral  estoppel  and  res 
judicata  is  to  "protecit]  litigants  from 
the  burden  of  relitigating  an  identical 
issue  with  the  same  party  or  his  privy 
*    *   * ."  Parkhinf  Hosirn,'  (a)  V.  Shnrf, 
439  U.S   322,  326  (1979).  Both  doctrines 
operate  in  the  interest  of  fairness  and 


-  The  concept  of  privity  is  the  same  for  res 
judicata  and  collateral  estoppel.  It  pertains  to  the 
relationship  between  a  party  to  a  suit  and  a  person 
who  was  not  a  party,  but  whose  interest  in  the 
action  was  such  that  he  will  bt:  bound  by  the  Tinal 
judgment  as  if  he  were  a  party 


efficient  case  management  to  bar  a  party 
to  a  prior  litigation  from  relitigating  an 
issue  or  claim  resolved  adverse  to  it  in 
the  prior  litigation.  Neither  of  these 
legal  doctrines  provides  a  basis  for  the 
petitioner's  rulemaking  proposals, 
inasmuch  as  the  petitioner's  proposed 
rule  would  attempt  to  bar  any  party, 
including  a  nonparty  to  the  original 
proceeding,  from  raising  the  issue  in  the 
subsequent  ESP  proceeding  whose 
application  references  the  earlier 
proceeding. 

The  Commission  does  not  agree  with 
the  petitioner's  suggestion  that  the 
petitioner's  proposed  rule  is  akin  to  the 
License  Renewal  Rule,  10  CFR  part  54, 
the  generic  environmental  impact 
statement  (GEIS)  for  license  renewal 
which  was  adopted  by  rule  in  part  51, 
or  part  52,  each  of  which  provide  for  a 
delineated  scope  of  issue  resolution  and 
a  bar  to  litigation.  The  limited  scope  of 
review  at  license  renewal  under  part  54 
was  supported  by  technical  bases  which 
were  referenced  in  the  part  54 
rulemaking.  (See  56  PR  6443;  December 
13,  1991,  and  60  FR  22461;  May  8, 
1995).  For  the  GEIS  supporting  license 
renewal,  the  environmental  issues  were 
resolved  on  their  merits  as  part  of  a 
rulemaking  adopting  the  GEIS.  (See  10 
CFR  part  51,  appendix  B  to  subpart  A; 
61  FR  66564;  December  18,  1996).  By 
contrast,  the  petitioner's  proposed  rule 
does  not  include  any  reviews  of  the 
technical  basis  or  a  rulemaking  finding 
on  the  merits  of  the  issues  that  would 
be  precluded  in  later  proceedings.  With 
respect  to  part  52,  the  Commission 
explicitly  stated  that  the  rule  establishes 
a  process  for  determining  the  adequacy 
of  siting  (including  related 
environmental  issues)  for  a  period  of  up 
to  20  years  for  the  purpose  of  providing 
issue  resolution  in  subsequent 
proceedings  where  the  ESP  is 
referenced.  (See  54  FR  at  15372,  15378; 
April  16,  1989).  The  public  is  provided 
notice  and  opportunity  to  participate  in 
the  ESP  through  a  request  for  hearing. 
Thus,  Part  52  establishes  a  regulatory 
regime  whereby  the  public  has  fair 
notice  that  siting  issues  must  be  raised 
in  the  ESP  proceedings,  inasmuch  as  the 
Commission's  resolution  of  the 
adequacy  of  siting  will  ordinarily  be 
binding  in  a  subsequent  proceeding 
referencing  that  ESP.  By  contrast,  when 
a  current  plant's  siting  decisions  were 
considered  in  the  construction  permit 
proceeding,  there  was  no  knowledge  or 
contemplation  that  issues  reviewed  and 
resolved  in  that  construction  permit 
proceeding  would  be  given  preclusive 
effect  in  another  proceeding  for  an 
entirely  different  plant  to  be  licensed  to 
a  different  location  on  the  same  site  and 
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perhaps  an  entirely  diiferent  licensee,  as 
is  contemplated  under  the  petitioner's 
proposed  rule.  For  these  reasons,  the 
Commission  does  not  find  that  any  of 
these  rulemakings  constitute  a  valid 
legal  model  for  the  petitioner's  proposed 
rulemaking. 

Misapplication  of  "Current  Licensing 
Basis"  Concept  and  the  Backfit  Rule 

While  the  Commission  expects  that 
practical  efficiencies,  as  described 
above,  would  be  realized  from  using 
previously  filed  information,  the 
petitioner's  proposal  to  treat  such 
information  as  resolved  does  not 
represent  a  viable  approach.  Paragraphs 
(b)  through  (f)  of  proposed  §52.16 
constitute  the  heart  of  petitioner's 
proposal,  viz.,  resolution  of  issues  in  an 
ESP  proceeding.  However,  the  NRC 
regards  the  proposal  as  a  misapplication 
of  the  "current  licensing  basis"  concept 
and  the  Backfit  Rule.  The  petitioner's 
proposal  uses  the  term  "current 
licensing  basis"  in  the  context  of  a  site 
for  which  a  construction  permit  or 
license  has  been  issued  for  a  different 
facility  at  a  different  location  on  the  site. 
The  NRC  developed  this  concept  for 
renewing  nuclear  power  plant  operating 
licenses  under  10  CFR  part  54.  The  NRC 
uses  the  concept  to  determine  the  scope 
of  the  NRC  safety  review  necessary  to 
support  the  NRC's  decision  to  renew  a 
nuclear  power  plant's  operating  license. 
The  NRC  limited  the  scope  of  the  NRC 
safety  review  for  license  renewal  partly 
because  the  NRC  has  already  made  a 
licensing  finding  for  the  facility. 
Furthermore,  as  part  of  the  Part  54 
rulemaking,  the  NRC  completed  a 
comprehensive  examination  of  NRC's 
post-licensing  regulatory  activities  and 
determined  that  for  all  facilities  the 
current  licensing  bases  have  been 
subject  to  continuing  NRC  oversight  and 
have  been  appropriately  updated.  Thus, 
a  broad-scope  safety  review  against 
current  requirements  is  unnecessary  at 
license  renewal.  The  renewed  license  is 
issued  to  the  same  facility  for  which  the 
NRC  previously  granted  operating 
authority,  and  except  for  aging 
management  programs,  the  operating 
authority  for  the  facility  under  the 
renewed  license  is  identical  to  the 
authority  under  the  previous  operating 
license.  By  contrast,  there  is  no  "current 
licensing  basis"  for  a  facility  not  yet 
granted  a  license,  even  if  it  is  located  at 
a  site  for  which  a  construction  permit  or 
operating  license  has  been  issued  to 
another  facility. 

More  importantly,  information  for  an 
existing  facility,  even  if  updated  in 
accordance  with  the  NRC's  regulatory 
requirements  and  oversight  activities, 
may  not  be  applicable  from  a  technical 


basis  to  a  new  facility  to  be  located  on 
the  same  site  as  an  existing  licensed 
facility.  The  NRC  considered  two 
representative  areas  that  could  arise  in 
reviewing  an  ESP  application,  to 
determine  if  the  NRC's  findings  on  these 
subjects  could  be  used  for  a  new  facility 
to  be  constructed  at  the  same  site 
without  change  or  supplementation,  in 
order  to  avoid  duplicative  NRC  review 
and  approval.  These  areas  are 
geotechnical  information  and 
meteorology.  In  both  of  these  areas, 
which  would  not  be  expected  to  have 
significant  changes  from  earlier  reviews, 
the  NRC  concluded  that  simple 
application  of  the  updated  information 
would  be  insufficient  to  demonstrate 
compliance  with  regulatory 
requirements  in  effect  at  the  time  of  the 
ESP  application  (which  petitioner's 
proposal  would  require,  see  §  52.16(d)). 
and  accordingly  there  would  be  little 
basis  for  avoiding  necessarv'  NRC  review 
and  approval. 

In  the  geotechnical  area,  the  NRC 
accepted  the  suitability  of  the  site  for 
construction  and  operation  of  a  specific 
facility  design.  The  NRC's  findings  were 
based  upon  the  applicant's  subsurface 
investigations  to  obtain  the  necessar\' 
geologic  and  seismic  data,  and  the 
applicant's  evaluations  of  the  data  to 
determine  the  suitability  of  the  site  for 
that  facility's  reactor  design.  Even  if  the 
proposed  ESP  is  to  be  located  precisely 
on  the  footprint  of  a  previously- 
approved  facility  that  has  not  been 
constructed,  the  NRC  believes  that 
additional  information  must  be 
submitted  by  the  applicant  and 
evaluated  by  the  NRC  to  demonstrate 
that  the  site  is  suitable. 

The  applicant  would  need  to 
demonstrate  that  the  data  originally 
collected  to  determine  the  suitability  of 
a  specific  reactor  type  to  be  constructed 
and  operated  at  a  specific  location 
supports  the  suitability  of  the  site  for 
some  as-yet-unspecified  design.  The 
certified  designs  and  contemplated 
designs  provide  a  range  of  depths  of 
embedment  and  implications  for 
hydrological  radionuclide  transport.  In 
addition,  the  applicant  needs  to 
demonstrate  that  the  data  collected 
more  than  20  years  ago  for  example  is 
still  relevant,  given  the  current 
knowledge  of  regional  seismic  activity, 
current  data  collection  and  analytical 
methods,  and  that  the  acceptance 
criteria  of  the  previous  licensing  action 
are  still  relevant.  There  have  been 
advances  in  the  knowledge  of  seismic 
activity  in  the  United  States  and  how 
ground  motion  propagates  from  the 
seismic  source  to  the  site,  particularly  in 
seismic  source  zones  such  as  the  New 
Madrid  and  the  Wabash  Valley  regions 


in  the  Midwest.  There  have  been 
changes  in  the  state-of-the-art 
techniques  for  performing  subsurface 
investigations,  (e.g..  cone  penetrometer 
testing  and  suspension  logging  inside 
one  of  the  deep  boreholes  rather  than 
across  two  boreholes).  Furthermore,  the 
reactor  site  criteria  in  10  CFR  part  100 
were  significantly  revised  in  1996,  (61 
FR  65176.  December  11,  1996). 
Therefore,  none  of  the  currently 
licensed  nuclear  plants  utilized  current 
reactor  siting  criteria.  The  applicant 
would  have  to  supplement  the 
geotechnic  information  as  necessary  to 
meet  the  current  requirements  of  the 
revised  Part  100. 

The  -NRC  would  need  to  evaluate  the 
geotechnical  and  seismic  information 
against  the  current  knowledge  of 
regional  seismic  activity,  the  current 
data  collection  and  analytical  methods, 
and  the  current  acceptance  criteria  tc 
make  its  safety  determination  against 
the  revised  Part  100.  Thus,  even  in  the 
most  favorable  case,  the  NRC  believes 
that  additional  information,  analyses 
and  evaluation  is  necessary  to 
determine  whether  existing  findings  on 
geotechnical  data  are  applicable  to  a 
proposed  facility  which  may  be 
constructed  on  the  same  footprint  as  a 
previously-approved  but  unconstructed 
facility. 

These  concerns  about  applicability  of 
the  data  for  the  existing  facility  and 
review  effort  would  only  increase  if  the 
ESP  was  for  an  alternate  location  on  the 
site.  The  distance  between  the  existing 
licensed  facility  (or  footprint  for  a 
facility  that  was  authorized  but  not 
constructed)  and  the  proposed  facility 
may  result  in  differences  in  site 
suitability.  Localized  subsurface  faults 
which  were  not  adequately 
characterized  during  the  previous 
licensing  action  could  bring 
representativeness  of  the  incorporated 
geotechnical  information  into  question. 
There  may  be  other  differences  in  the 
characteristics  of  local  subsurface 
materials  (e.g..  depth  of  bedrock  and  soil 
types)  between  the  existing  licensed 
facility  (or  footprint  for  a  facility  that 
was  authorized  but  not  constructed)  and 
the  proposed  facility,  that  may  render 
inapplicable  the  original  data  and 
findings  with  respect  to  geotechnical 
characteristics  (or  at  least  require 
supplementing  the  original  data  and 
findings). 

In  the  area  of  meteorology,  the 
existing  licensee  will  have  collected 
data  that  the  NRC  previously 
determined  was  sufficiently 
representative  of  the  meteorological 
environment  for  the  (then  proposed) 
facility-  While  this  data  will  have  been 
supplemented  to  a  certain  extent  by  data 
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collected  throughout  the  period  of 
operation  f)f  the  facility,  the  type  of  data 
that  has  been  collected  in  many  cases 
has  been  reduced  to  a  limited  set 
necessary  to  support  emergency  action 
ileterminations  .\lso,  as  a  technical 
matter,  data  collected  to  support  the 
original  findings  may  not  be 
representative  of  current  meteorological 
conditions  at  the  proposed  site. 
Localized  changes  such  as  changes  in 
land  use.  the  erection  of  new  structures 
and  the  removal  of  existing  structures, 
have  the  capability  to  significaiitly  alter 
the  previous  characterization  of  the 
site's  meteorology.  These  changes  in 
local  conditions  may  not  be  reflected  in 
the  licensing  basis  for  the  plant, 
inasmuch  as  they  are  unnecessary  to 
support  emergency  ac:tion 
determmations.  Furthermore,  the 
meteorological  data  previously  collected 
to  support  the  existing  fat  ility's  design 
may  be  insufficient  to  characterize  the 
release  characteristics  unique  to  the 
specific  design  (or  the  envelope  of 
designs)  that  may  be  built  under  the 
ESP  For  example,  the  .NRC  guidance 
contains  different  consequence 
analyses,  viz..  elevated  release  versus 
ground-level  release  (and  therefore  the 
meteorological  data  necessary  to 
support  such  analyses),  depending  upon 
whether  the  facility  is  a  boiling  water 
reactor  or  a  pressurized  water  reactor 
The  application  and  review  effort  would 
only  increase  if  the  ESP  was  for  an 
alternate  location  on  the  site.  The 
distance  between  the  existing  licensed 
facility  (or  footprint  for  a  facility  that 
was  authorized  but  not  constructed)  and 
the  proposed  facility  may  result  in 
sufficient  terrain  differences  or 
orientation  differences  to  call  into 
question  the  applicability  of  the 
meteorological  data  collected  at  the 
existing  facility  to  a  facility  that  may  be 
constructed  under  the  proposed  ESP. 

In  summary,  prior  .NRC  findings  with 
respect  to  the  characteristics  of  a  site 
and  compliance  with  the  then-current 
regulatory  requirements  with  respect  to 
an  existing  facility,  updated  in 
accordance  with  existing  requirements 
and  practices,  does  not  ensure  that  the 
data  is  sufficiently  accurate  and 
comprehensive  to  support  a  current  ESP 
siting  determination.  Thus,  the 
petitioner's  proposal  to  extend  the 
concept  of  a  "current  licensing  basis  "  in 
the  manner  contemplated  by  its 
proposed  §  52  16  is  technically 
inappropriate. 

Tne  NRC  also  believes  that  the 
petitioner's  proposal  would  essentially 
extend  the  Backfit  Rule  to  situations  for 
which  the  policies  underlying  the 
Backfit  Rule  are  not  applicable.  The 
Backiit  Rule  was  intended  to  address  a 


licensee  s  expectation  of  regulatory 
stability.  A  licensee  exjiects  that  the 
terms  and  conditions  of  the  licensee's 
authority  under  a  license  will  not  be 
changed  after  ihe  NRC  has  issued  (he 
license,  except  as  permitted  in  the 
Backfit  Rule.  Thf  Backfit  Rule 
established  regulatory  criteria  to  be  used 
by  the  NR(]  in  evaluating  the 
application  to  existing  facilities  of 
proposed  new  and  changed  regulatory 
requirements  and  changes  in  NRC^ 
interpretations  and  findings  with 
respect  to  compliance  with  those 
requirements. 

.'\n  ESP  applicant,  albeit  one  that 
already  possesses  a  t:t)nstruction  permit 
or  operating  license  at  the  site  for  which 
an  ESP  IS  being  sought,  has  no 
regulatory  expectation  that  the  NRCs 
determination  of  whether  the 
application  ciomplies  with  applicable 
regulatory  standards  would  be 
constrained  bv  the  "current  lii:ensing 
basis"  for  the  earlier-issued  construction 
permit  or  operating  license  at  the  site. 
An  ESP  application,  submitted  years 
after  the  issuance  of  the  construction 
permit  or  license  for  an  existing  facility 
on  the  site,  cannot  reasonably  be  viewed 
as  implicating  the  "regulatory  stability  " 
concept  underlying  the  current  Backfit 
Rule.  The  NRC  further  notes  that  the 
petitioner's  proposal  would  also  permit 
an  ESP  applicant  that  does  not  have  a 
construction  permit  or  license  at  the  site 
to  reference  and  treat  as  resolved  the 
"current  licensing  basis"  of  another 
licensee's  facility  located  at  the 
proposed  ESP  site.  Again,  under  current 
regulatory  practice  the  ESP  applicant 
does  not  have  any  reasonable 
expectation  of  regulatory  stability  with 
respect  to  its  new  application,  inasmuch 
as  the  NRC]  has  not  taken  any  licensing 
action  for  the  ESP  applicant  with 
respect  to  a  facility  located  at  that  site. 

Summary  of  Denial  of  Petitioner's  ESP 
Proposal 

In  nummary,  most  of  the  efficiencies 
and  regulatory  stability  and 
predictability  which  are  the  object  of  the 
petitioner's  proposal  can  be  achieved 
under  existing  regulations  and  the 
guidance  that  the  Commission  has 
directed  the  staff  to  prepare  In  addition, 
key  aspects  of  the  petition  are  based  on 
a  misapplication  of  the  "current 
licensing  basis"  concept  and  the  Backfit 
Rule,  and  the  petition  does  not 
represent  a  viable  approach  for 
achieving  the  desired  efficiencies.  For 
these  reasons,  the  (Commission  is 
denying  the  ESP  proposal  as  set  forth  in 
the  petition 


Combined  Licenses 

According  to  the  petitioner's 
proposal,  a  COL  applicant  for  a  facility 
to  be  located  at  a  site  with  a  currently 
licensed  facility  '  and  a  COL  applicant 
who  holds  a  facility  license  at  another 
site,  may  incorporate  by  reference  the 
siting  information  described  in 
proposed  §52.16  from  the  "current 
licensing  basis  "  of  the  currently 
licensed  fat;ility.  The  incorporation 
would  be  subject  to  the  requirements  in 
proposed  §  52.16.  See  proposed 
§  52.80(a).  In  addition,  a  COL  applicant 
for  a  facility  to  be  located  at  a  site  where 
the  COL  applicant  currently  holds  a 
facility  license,  and  a  COL  applicant 
who  holds  a  facility  license  at  another 
site,  may  incorporate  by  reference  the 
information  required  to  address  certain 
NRC  requirements.  These 
"programmatic  requirements,"  which 
are  delineated  in  proposed  §  52.80(b), 
include;  (1)  Emergency  preparedness 
plans  under  §  50.33(g)  and  compliance 
with  the  emergency  preparedness 
provisions  of  10  CFR  part  50,  appendix 
E:  (2)  physical  security  plans  under  10 
CFR  50.34(c)  and  safeguard  contingency 
plans  under  §  50.34(d);  (3)  the  quality 
assurance  (QA)  program  under 
§  50.34{f)(3)(iii);  and  (4)  the  managerial 
plan  for  design  and  construction 
activities  under  §  50.34(f)(3)(vii).  The 
COL  applicant  would  have  to 
supplement  the  incorporated 
information  to  the  extent  that  there  are 
new  regulations.  See  proposed 
§  52.80(b)(1). 

The  bases  for  evaluating  the 
acceptability  of  the  COL  application 
would  be  established,  in  part,  by  the 
siting  and  programmatic  information  for 
which  the  applicant  proposes  to 
incorporate  by  reference  trom  the 
"current  licensing  basis"  of  an  existing 
licensed  facility  located  at  the  same  site 
or  another  site  owned  or  operated  by  the 
COL  applicant.  See  proposed  §  52.80(b). 
The  information  incorporated  by 
reference  that  need  not  be 
supplemented  in  accordance  with 
§  52.16(b)  or  (c),  or  §  52, 80(b)(1),  would 
be  treated  as  resolved,  unless  the  NRC 
complies  with  the  Backfit  Rule.  See 
proposed  §  52.16(d).  The  information 
incorporated  by  reference  that  must  be 
supplemented  under  §  52.16(b)  or  (c),  or 
§  52.80(b)(1)  would  be  subject  to  NRC 
review  and  approval,  and  the  Backfit 
Rule  would  not  apply. 


^Thp  petitionRis  proposal  would,  by  its  terms, 
permit  an  applicant  to  seek  a  COL  at  a  site  with  a 
racilitv  whose  license  is  not  held  by  the  applicant. 
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Use  of  Information  From  Prior  Licensing 
Actions 

The  petitioner's  proposals  to  give 
prior  NRC  staff  regulatory 
determinations  and  NRC  adjudicatory 
decisions  preclusive  effect  in 
subsequent  COL  proceedings  are 
apparently  rooted  in  a  desire  to 
maximize  regulatory  efficiency  and 
predictability.  The  Commission  shares 
the  petitioner's  desire  that  the 
regulatory  processes  for  review  and 
approval  of  COLs  be  fair  and  efficient 
and  maximize  regulatory  stability  and 
predictability.  Clearly,  the  nature  of 
review  of  a  program  for  a  new  facility, 
which  is  based,  in  whole  or  in  part,  on 
a  program  currently  being  implemented 
at  a  licensed  facility,  should  be  different 
in  approach  than  where  the  ^4RC  is 
reviewing  the  adequacy  of  the  program 
for  the  first  time.  Moreover,  the 
Commission  also  recognizes  that  the 
context  in  which  programs  are  reviewed 
for  a  new  plant  is  fundamentally 
different  than  when  currently  licensed 
plants  were  being  reviewed  and 
licensed.  The  regulatory  standards  and 
review  criteria  for  many  existing  plants 
were  being  developed  for  the  first  time 
or  were  evolving  concurrently  with  the 
original  licensing  of  those  plants.  The 
NRC's  review  of  the  adequacy  of  an 
operating  license  applicant's  proposed 
operational  programs  occurred  without 
extensive  operational  experience  or 
data,  and  therefore,  took  conservative 
approaches  to  predicting  the  efficacy  of 
such  programs.  Today,  however,  the 
NRC  has  the  benefit  of  a  body  of 
regulatory  requirements  developed  over 
a  45-year  time  span,  and  substantial 
experience  and  knowledge  collected 
over  40  years  on  over  100  plants  with 
thousands  of  reactor-years  of  operation. 
The  Commission  believes  that  the 
licensing  review  process  can  take 
advantage  of  this  body  of  information 
and  experience  to  focus  the  NRC's 
review  of  COL  applications  when  the 
application  references  an  existing 
program  currently  being  implemented  at 
another  nuclear  power  plant.  Indeed, 
there  are  substantial  regulatory 
advantages  where  an  applicant  proposes 
to  implement  an  existing  proven 
program  at  a  new  plant,  if  the  applicant 
demonstrates  that  such  reliance  is 
appropriate  and  technically  justified.  A 
mature  program  is  likely  to  have  been 
revised  to  reflect  corrective  actions  and 
lessons  learned.  Application  of  such  a 
program  to  a  similar  situation  at  a 
different  nuclear  power  plant  may  be 
preferable  to  developing  and 
implementing  a  completely  new, 
untested  program.  This  approach  would 
likely  avoid  the  need  for  overly 


conservative  program  elements  to 
compensate  for  unknowns  and 
unproven  assumptions  or  correcting 
errors  in  ineffective  programs. 

Therefore,  the  Commission  expects 
that  the  licensing  review  for  COLs  that 
rely  upon  existing  programs  at  other 
plants  will  draw  upon,  and  be  informed 
by,  the  body  of  information  associated 
with  that  program's  approval  and 
implementation  over  the  years,  so  that 
review  will  be  focused  on  technical  and 
legal  (or  regulatory)  issues  of  merit,  and 
the  review  will  avoid  re-review  of 
matters  for  which  there  does  not  appear 
to  be  significant  new  information  or 
technical  considerations.  In  such  cases, 
the  NRC's  review  should  be  focused  on 
determining  whether  (1)  there  is 
significant  new  information  on  relevant 
issues;  (2)  there  are  new  methodologies 
or  techniques  for  complying  with 
relevant  regulatory  requirements, 
developed  smce  the  original  program 
review  and  approval,  which  are  now 
accepted  as  the  "industry  norm"  for 
complying  with  that  requirement;  and 
(3)  the  relevant  regulatory  requirements 
governing  the  evaluation  and  approval 
of  that  program  have  changed  since  the 
earlier  review  and  the  existing  program 
was  not  required  to  comply  with  the 
updated  requirements.  The  Standard 
Review  Plan  (SRP)  contains  the  staffs 
acceptance  criteria  that  would  be  used 
in  reviewing  new  applications, 
including  COLs.  The  Commission  has 
directed  the  staff  to  develop  criteria  for 
review  of  COL  applications  when  the 
application  references  programmatic 
information  ft'om  another  license.-'  The 
Commission  believes  that  the  SRP, 
together  with  the  review  guidance  to  be 
developed,  will  provide  the  licensing 
discipline  necessary  to  ensure  that  the 
NRC's  review  of  COL  applications  is 
appropriately  focused. 

In  addition,  the  Commission  reiterates 
that  prior  adjudicatory  holdings  on 
matters  of  law  have  precedential  weight 
in  subsequent  adjudicatory  proceedings, 
and  that  there  may  be  occasions  where 
res  judicata  and  collateral  estoppel  may 
be  applied  in  a  COL  proceeding  to  avoid 
relitigation  of  claims  and  issues  raised 
by  the  same  parties  in  an  earlier 
proceeding.  However,  for  the  reasons 
discussed  in  the  context  of  ESPs,  the 
Commission  does  not  believe  that  res 
judicata  or  collateral  estoppel  would 
provide  a  legal  basis  for  the  petitioner's 
rulemaking  proposals  on  COLs. 


Misapplication  of  "Current  Licensing 
Basis"  Concept  and  the  Backfit  Rule 

As  with  the  ESPs,  the  Comjmission 
expects  practical  efficiencies  may  be 
realized  from  using  previously  filed 
information.  However,  the  petitioner's 
proposal  to  treat  such  information  as 
resolved  does  not  represent  a  viable 
approach.  The  fundamental  objective  of 
the  petitioner's  proposal,  viz.,  resolution 
of  issues  and  regulatory  standards  in  a 
COL  proceeding  referencing  an  earlier 
licensing  decision,  appears  to  be  based 
OB  a  misapplication  of  the  "current 
licensing  basis"  concept  and  backfitting. 
The  "current  licensing  basis  "  concept 
was  intended  only  to  apply  to  renewal 
of  a  license  for  a  nuclear  power  plant. 
It  was  not  intended,  and  has  no 
regulator}'  meaning,  in  the  context  of 
licensing  another  separate  and  unrelated 
facility  that  may  be  located  at  the  same 
site — much  less  a  separate  facility 
located  at  a  different  site.  Moreover, 
with  respect  to  information  on 
compliance  with  programmatic 
requirements  which  may  be 
incorporated  by  reference,  proposed 
§  52.80(b)  does  not  require  the  COL 
applicant  to  demonstrate  that  the 
programmatic  information  is  relevant 
and  technically  applicable  to  the 
proposed  COL  site  and  facility."^  For 
example,  under  the  petitioner's 
proposal,  an  applicant  referencing  an 
emergency  plan  from  a  licensee-owned 
facility  located  at  a  different  site  need 
not  demonstrate  that  the  siren  alerting 
system  for  the  referenced  plant  would 
be  effective  at  the  COL  site.  Thus,  the 
petitioner's  proposal  to  extend  the 
"current  licensing  basis"  concept  in  the 
manner  contemplated  by  its  proposed 
§  52.80  is  not  acceptable. 

In  addition,  the  NRC  does  not  believe 
that  programmatic  information  for  an 
existing  facility,  even  if  that  information 
was  routinely  updated  in  accordance 
with  the  NRC's  regidator>'  requirements 
(e.g.,  10  CFR  50.71(e)  and  10  CFR  50.59) 
and  oversight  activities,  may  simply  be 
"imported"  and  used  at  a  new  facility 
either  at  the  same  site  (or  a  different 
site).  In  general,  it  is  unlikely  that  such 
wholesale  "importation"  of 
programmatic  information  without 
change  or  supplementation  to  reflect  the 
new  facility  and  its  location  can  be 
justified  without  NRC  evaluation  of  the 


■•  The  COL  guidance  will  use  the  same  ESP 
criteria  for  a.ssessing  siting  information  dnvploped 
in  an  earlier  licensing  proceeding,  as  described  in 
the  section  on  ESPs. 


■■Thi!.  may  have  been  a  drafting  error  on  the  pdrl 
of  NEl.  which  could  be  corrected  by  mduding  a 
provision  in  the  proposed  ^  52.80  requiring  the  CX)L 
applicant  to  demonstrate  that  the  programmatic 
inforniatroii  from  the  referenced  site  and  fat  ility  is 
relevant  and  teclinically  applicable  to  the  proposeii 
C:OL  site  and  facility  However,  inclusion  of  such 
a  provision  would  not  address  the  other  concerns 
with  respect  to  "current  licensing  basis." 
backfitting.  and  regulatory  effectiveness. 
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dtxeptabilit\-  of  the  information  with 
respjH  t  to  the  specific  characteristics 
and  location  of  the  proposed  facility. 
The  NRC  examined  three  programmatic 
areas  to  determine  whether 
programmatic  information  for  an 
existing  facility  may  be  used  without 
change  or  supplementation  at  a  different 
facility,  in  order  to  avnid  repetitive  MRC; 
review  and  approval:  (1)  Physical 
protection.  (2)  emergency  preparf^dness. 
and  (3)  quality  assurance  (QA) 

Proposed  ^  52  8U(c)  would  provide 
issue  resolution  for  all  or  part  of  the 
physical  security  and  safeguards 
contingency  plans  (including 
compliance  with  the  provisions  of  10 
CFR  part  73  under  *?  50.34(c)  and 
t?50  ,U(d)),  which  would  be 
incorporated  by  reference  either  from  an 
already  licensed  fa(  iht\  at  thf  site  for 
the  proposed  (X)L  or  from  a  fai  ilitv  at 
another  site  whost-  lii  en.>e  i-,  belli  by  the 
(X)L  applicant.  However,  the  adetjuacy 
of  physical  protec  tion  commitments  for 
i  nuclear  power  reactor  (lepends  on  the 
design  of  the  plant,  the  nature  of  the 
■»ite.  the  loi;ation  and  configuration  of 
the  plant  on  the  site  (including  its 
proximity  to  other  structures),  and  the 
physical  <  hara(  tenstics  of  the 
surrounding  land.  .Adding  a  new  facility 
to  an  existing  site — even  if  located  on 
the  footprint  nf  d  previously  approved 
!)ut  never  built  facility — would 
necessitate  a  reevaluation  of  the  existing 
physical  security  plan  and  the 
safeguards  contingency  plan  to 
determine  if  the  proposed  facility  meets 
the  eight  elements  of  physical  security 
in  t)  73,55  and  the  five  categories  of 
information  for  the  safeguards 
I  (intingency  plan  in  appendix  ('.  to  part 
73  '•  For  example,  the  existing  physical 
barriers  on  the  site  would  need  to  be 
evaluateti  to  assure  that  there  are  two 
physical  barriers  of  the  appropriate  size 
in  place  for  the  vital  area  of  the 
proposed  facility   With  respect  to  the 
physic;al  security  organi,iation.  the  N'Rt; 
would  evaluate  whether  the  guard  force 
is  sufficient  to  perform  their  assigned 
duties  and  responsibilities  for  both  the 
existing  and  propospci  facility  Thus,  it 
IS  unlikely  that  programmatic 
information  rTn  safeguards  and  security 
for  an  existing  facility  could  be  us»'d 
without  c:hange  or  supplementaticm  at  a 
different  facility,  with  a  concomitant 


"  The  NKC  notes  that  a  proposed  bcility  located 
on  a  site  with  an  existing  facility  could  adversely 
affect  the  adequacy  of  the  existing  facility's  physical 
security  and  safeguards  contingency  plans. 
However,  unlike  the  provisions  in  proposed 
^  52.16(b)(1)  and  (4),  §52.80  would  not  require  the 
(X)L  applicant  to  address  the  impacts  of  the 
proposed  facility  on  the  existing  facility,  including 
cumulative  impacts. 


need  for  NRC  review  and  approval  of 
that  saff'guards  and  sec;urity  program. 
Proposed  *)52.80(c:)  would  provide 
issue  resolution  for  all  or  part  of  an 
emergenc:v  plan  (incluciing  compliance 
with  10  (,'FR  part  50,  appendix  E,  and 
the  requirements  for  the  size  and 
e:onfiguration  of  emergenc;y  planning 
zones  under  *?  50.33(g)  and 
!5  50  34(b)(b){v)).  which  would  be 
inc:orporated  by  refer(;ne:e  tnther  from  an 
already  licensed  facilit\  at  the  site  for 
the  proposed  ('()L  or  from  a  fat:ility  at 
another  site  whose  license  is  held  by  the 
COL  applic  ant   If  the  COL  applicant 
referenced  an  emt>rgenc;v  plan  for  a 
facility  at  the  site  for  whic;h  the  COL 
would  be  issued,  the  NR('  believes  that 
the  addition  of  a  new  fac:ilitv  c;ould  have 
1  bearing  on  whether  the  existing  plans 
mnet  the  1()  planning  standards  m  10 
CFR  50.47    In  addition,  the  NRC  must 
evaluate  the  impacts  of  the  proposed 
fat  ility  on  tfie  existing  fac  ility.  as  well 
as  any  impact  the  existing  f.uility  would 
have  on  the  proposed  facility.  The 
design  of  the  facility  determines  the 
t\pe  and  -.►'\critv  of  ac;c:idt'nts  which 
neetl  to  be  addressed  by  the  emergency 
plan   If  thf  new  facility  used  a  different 
design  th.oi  the  existing  facility,  the 
existing  emergt-ni  \  [ilaii  would  need  to 
be  evaluated  to  determine  whether  it 
can  accommodate  the  type  and  severity 
of  accidents  assot  lated  with  the  new 
facility,  or  whether  new  [irovisions  (eg,, 
emergency  ac:tion  l^vids  tailored  to  the 
partic  ular  aticicient  sequences  of  the 
proposed  (X)L  facility)  are  necessary.  If 
the  plfiii  (  annot  ai  <  ommod.ite  the 
ace  idents.  the  phin  would  have  to  be 
supplemented.  For  example,  with 
respect  to  t^mergenc  y  planning  zones 
(EPZs).  the  NKC  would  have  to 
determine  whether  the  spcuiific:  location 
and  configuration  of  the  proposed 
facility  would  lead  to  some  adjustment 
to  the  existing  FPZ.  F'urtbermore,  the 
protective  actions  associated  with  the 
EPZs  may  not  be  appropriate  for  a 
different  design  .md  radioac'tive 
inventory  associated  with  the  proposed 
facility.  For  a  COL  applicant  who 
references  an  emergency  plan  from 
another  site,  a  new  EPZ  would  have  to 
be  develojied  inasmuch  as  the  tjxisting 
facility's  EPZ  could  not  bt;  used  at  the 
COL  site  The  NRC]  would  also  have  to 
ideiitif\  and  consider  any  differences 
between  the  existing  site  and  the 
proposed  COL  site  in  order  to  detennine 
whether  the  existing  emergt>ncy  plan 
meets  the  4j  50  47(b)  planning  standards. 
Th'^refore.  the  Conunission  does  not 
believe  that  emergency  planning 
information  for  an  existing  fac:ility  c:ould 
be  used  at  a  different  fac:ility  without 
change  or  supplementation,  and  a 


concomitant  need  for  NRC  review  and 
approval  of  that  emergency  planning 
information. 

Proposed  §  52.80(c)  would  provide 
issue  resolution  for  all  or  part  of  a  QA 
program  (including  compliance  with  the 
provisions  of  appendix  B  to  part  50. 
under  §  50.34(b)(6)(ii),  §  50,34(f)(3)(i), 
§  50.34(f)(3)(ii)  and  §  50.34(f)(3)(vii)). 
which  would  be  incorporated  by 
reference  either  from  an  already 
licensed  facility  at  the  site  for  the 
proposed  COL  or  a  facility  at  another 
site  whose  license  is  held  by  the  COL 
applicant.  The  petitioner's  proposal 
does  not  distinguish  between 
construction  and  operaticm.  Operational 
QA  programs  cannot  be  used  for  design 
and  construction  of  a  new  facility 
because  the  scope  and  nature  of 
ac:fivities  performed  during  construction 
are  different  than  during  operation.  A 
construction  QA  program  focuses  on 
design,  proc;ureinent,  fabrication  and 
constructiim,  whereas  an  operational 
QA  program  focuses  on  maintenance. 
modific:ation.  and  operation. 
Furthermore,  the  QA  organization  is 
different  for  construction  than  for 
operation  because  a  construction  QA 
program  relies  heavily  on  an  architect- 
engineer  and  an  operational  QA 
program  relies  on  licensee  personnel.  If 
the  (X)L  applicant  intended  to  rely  on 
a  construciion  QA  program  whie:h  it 
used  in  c:onstruc;tion  of  an  existing 
facility  (either  on  site  or  at  another  site), 
an  extended  period  of  time  might  have 
elapsed  since  the  major  provisions  of 
that  construc:tion  QA  prcjgram  had  been 
utilized.  Thus,  the  construction  QA 
program  might  not  address  the  design, 
procurement,  fabrication  and 
construction  activities  that  the  COL 
applic:ant  propcjses  to  use  in  the 
construction  of  the  proposed  facility. 
Moreover,  applicable  industry  standards 
and  practices  for  construction  QA  have 
evolved,  so  that  the  NRC  may  not 
consider  the  original  construction  QA 
programs  to  be  acceptable  for 
constructing  a  new  facility.  For 
example,  American  Society  of 
Mechanical  Engineers  (ASME)  NQA-1. 
"Quality  Assuranc;e  Program 
Requirements  for  Nuclear  F'acilities," 
which  was  referenced  in  the 
construction  QA  programs  for  many 
existing  plants,  has  undergone 
numerous  revisions  sinc:e  the  1970s 
editions  Since  the  original  endorsement 
of  these  industry  standards,  the  NRC  has 
withdrawn  its  endorsement  of  several 
quality  standards  as  more  effective 
standards  developed  by  industry  groups 
became  available.  Accordingly,  any 
c;nnstruction  QA  program  that  was  used 
for  an  existing  facility  could  not  be  used 
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at  a  new  facility  without  substantial 
change,  and  concomitant  need  for  NRC 
review  and  approval  of  those  changes. 

With  respect  to  operational  QA,  the 
NRC  would  need  to  review  the  existing 
operational  QA  program  to  assure  the 
licensee's  commitments  in  the  QA 
program  area  are  applicable  to  the 
proposed  facility.  The  adequacy  of  QA 
program  elements  depends  upon  facility 
design,  fabrication  and  construction 
technologies,  emd  how  systems, 
structures,  and  components  (SSCs)  and 
services  are  procured.  For  example, 
modular  construction,  in  which 
portions  of  the  plant  are  prefabricated 
off  site,  transported  to  the  site,  and 
integrated  into  the  portions  of  the  plant 
constructed  on  site,  will  likely  involve 
different  QA  programs,  procedures,  and 
considerations  than  those  for  (current 
generation)  plants  constructed  entirely 
on  site.  Another  example  is  the  use  of 
SSCs  which  are  procured  from  sources 
outside  the  United  States.  These 
components  may  be  manufactured, 
tested,  and  qualified  to  different 
standards  than  the  standards  of  the  COL 
applicant's  construction  QA  program. 
While  there  may  not  be  the  need  to 
make  substantial  changes  to  an 
operational  QA  program  at  an  existing 
plant,  the  Commission  believes  that  an 
operational  QA  program  could  not  be 
used  with  some  changes  or 
supplementation.  Those  changes  or 
supplementation  would  need  to  be 
reviewed  and  approved  by  the  NRC. 

Based  upon  tne  review  of  these  three 
areas,  the  NRC  does  not  believe  that  it 
is  technically  possible  to  apply 
programs  such  as  physical  protection, 
emergency  preparedness,  and  QA  from 
another  facility  to  a  proposed  COL 
without  evaluation  and  consideration  of 
the  acceptability  of  the  information  with 
respect  to  the  specific  characteristics 
and  location  of  the  proposed  facility. 

The  NRC  also  believes  that  the 
petitioner's  proposal  would  essentially 
extend  the  Backfit  Rule  to  situations  for 
which  the  policies  imderlying  the 
Backfit  Rule  are  not  applicable.  A  COL 
applicant  simply  can  have  no 
reasonable  regulatory  expectation  that 
the  NRC's  determination  of  whether  the 
application  complies  with  applicable 
regulatory  standards  would  be 
constrained  by  the  "current  licensing 
basis"  for  a  previously  licensed  facility 
at  that  site.  "This  is  even  more  true  for 
a  COL  applicant  referencing  a 
previously  licensed  facility  at  a  different 
site. 

Summary  of  Denial  of  Petitioner's  COL 
Proposal 

Most  of  the  efficiencies  emd  regulatory 
stability  and  predictability  which  are 


the  object  of  the  petitioner's  proposal 
can  be  achieved  under  existing 
regulations  and  the  guidance  that  the 
Commission  has  directed  the  staff  to 
prepare.  In  addition,  several  key  aspects 
of  tbe  petition  are  based  upon  a 
misapplication  of  the  "current  licensing 
basis"  concept  and  the  Backfit  Rule,  and 
the  petition  does  not  represent  a  viable 
approach  for  achieving  the  desired 
efficiencies.  For  these  reasons,  the 
Commission  is  denying  the  COL 
proposal  as  set  forth  in  the  petition. 

NRC  Regulatory  Activities  as  Precedents 
for  Petitioner's  Proposal 

The  petitioner  cites  several  examples 
of  NRC's  practice  to  support  the 
petition.  "The  NRC  does  not  believe  that 
these  examples  are  valid  precedents  for 
the  petitioner's  proposals.  Each  of  these 
examples  is  addressed  below. 

License  Renewal 

The  petitioner  suggests  that  its 
proposal  is  consistent  with  the 
regulatory  concepts  underlying  the 
Commission's  adoption  of  Parts  51  and 
54  for  license  renewal  of  power  reactors. 
See  petition  at  p. 7. 

As  discussed  in  the  ESP  section  of  the 
Reasons  for  Denial,  the  NRC  disagrees 
with  the  petitioner's  analogy. 

License  Amendments 

The  petitioner  compares  the  issuance 
of  an  ESP  to  the  issuance  of  a  license 
amendment  for  a  facility,  and  argues 
that  the  NRC  does  not  conduct  a  fresh 
assessment  of  issues  that  were 
thoroughly  considered  in  initial 
licensing  of  that  facility  and  that  are  not 
affected  by  the  proposed  amendment. 
See  petition  at  pp. 7-8. 

Contrary  to  tne  petitioner's 
suggestion,  an  application  for  an  ESP  or 
a  COL  is  not  analogous  to  a  license 
amendment.  After  the  NRC  licenses  a 
facility,  the  safety  and  environmental 
findings  made  when  NRC  initially 
authorized  the  facility's  construction 
and  operation  remain  effective 
throughout  the  term  of  the  license,  and 
need  not  be  revisited  in  their  entirety  in 
a  subsequent  license  amendment 
proceeding  of  limited  scope.  Only  those 
matters  which  are  within  the  scope  of 
the  proposed  license  amendment  and. 
therefore,  are  affected  by  the 
amendment,  fall  within  the  scope  of  the 
NRC's  consideration  of  the  license 
amendment. 

The  NRC's  review  of  an  ESP  or  COL 
application  is  the  NRC's  initial  licensing 
action.  As  suggested  in  the  earlier 
discussion  on  backfitting,  the  NRC's 
licensing  decision  for  a  facility  located 
on  a  specific  site  is  limited  to  that 
facility.  The  NRC  never  envisioned  that 


its  licensing  decision  for  that  facility 
would  have  any  regulatory  significance 
years  later  for  either  a  new,  separate 
facility  (likely  of  different  design) 
located  at  the  same  site,  or  a  new, 
separate  facility  to  be  located  at  an 
entirely  different  site. 

Table  S-3  and  Spent  Fuel  Storage  Casks 

The  petitioner  states  that  the  Table  S- 
3  generic  environmental  rulemaking  and 
the  rulemakings  approving  spent  fuel 
storage  casks  are  regulator}'  precedents 
for  making  generic  findings  by 
rulemaking,  and  thereby  reducing  the 
scope,  or  eliminating  the  need  for 
consideration,  of  matters  in  a  facility- 
specific  hearing. 

The  NRC  does  not  regard  these 
rulemakings  as  analogous  to  the 
proposed  §§  52.16  and  52.80.  In  the 
Table  S-3  rulemakings,  the  Commission 
made  generic  environmental  findings 
which  were  applicable  to  all  light-water- 
cooled  nuclear  power  plants.  In  every 
spent  fuel  storage  cask  rulemaking,  the 
Commission  made  generic  safety  and 
environmental  findings  which  were 
applicable  to  event'  spent  fuel  storage 
cask  constructed  in  accordance  with  the 
specific  cask  design  approved  in  that 
rulemaking.  Moreover,  each  cask  design 
was  reviewed  and  approved  by  the 
Commission  through  the  rulemaking  for 
generic  use  across  the  United  State^   By 
contrast,  the  NRC  licensing 
determinations,  which  petitioner's 
proposals  would  permit  an  ESP  and 
COL  applicant  to  referen(      are  not 
generic  but  are  limited  soiely  to  a 
consideration  of  an  applicant's 
proposals  and  relevant  infr"-mati(  i 
available  at  the  time  of  tht  proposal. 
Nor  did  the  NRC  approve  tbe 
applicant's  proposals  with  the 
understanding,  and  notice  to  the  public, 
that  they  would  be  deemed  by  rule  to 
be  acceptable  in  a  subsequent  licensing 
proceeding  for  a  different  facility, 
without  a  requirement  that  their 
suitability  for  use  in  the  subsequent 
licensing  action  be  assessed. 

Quality  Assurance  and  Facility 
Procedure  Change  Process 

The  petitioner  cites  the  quality 
assurance  (QA)  program  change  process 
under  §  50.54(a)(3)(ii),  and  the  facility 
and  procedure  change  process  under 
§50.59(a)(2)(ii)  as  examples  of 
situations  in  which  the  NRC  by  rule 
permits  a  licensee  to  implement  changes 
that  have  been  previously  approved  by 
the  NRC  for  use  by  other  licensees.  See 
petition  at  p. 8. 

While  the  NRC  acknowledges  that 
these  two  regulatory  provisions  permit  a 
licensee  to  implement  changes  that  have 
been  previously  approved  by  the  NRC 
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for  use  bv  other  licensees,  these 
pruvisiun.s  both  require  thdt  the  Ik  eri^ef 
demonstrate  that  the  proposed  change 
previouslv  approved  bv  the  NR("  is 
applicable  to  the  licensee's  facility.  For 
example.  §  50.54(a)(  J)(ii)  recjuires  a 
licensee  desiring  to  make  a  QA  program 
change  to  demrmstrate  that    the  bases  of 
the  NRC  approval  are  applicable  to  the 
licensees  facilit\    '  Such  a 
demonstration  is  not  required  by 
proposed  <^  52.80(b)  Therefore,  the 
petitioner's  analogy  to  the 
implementation  of  changes  without 
prior  NRC.  approval  is  not  valid  for 
original  licensing  proceedings. 

Conclusion 

In  c  (inclusion,  the  petitioner  proposes 
to  incorporate  bv  reffrenc  e  existing 
informatirm  for  th^  ^ite  and.  bv  so 
doing,  eliminate  the  lu-ed  for  what  it 
believes  is  duplicate  appiu  ant 
preparatum  and  N'R('  review  of  existing 
information  relating  to  a  licensed 
facilitv  that  has  been  previously 
approved  bv  the  N'R(.  and  has  been 
subject  to  a  public  hearing  The 
Commission  is  denying  the  petition 
because  most  of  the  effic  iencies  and 
regulatorv  stabilit\'  and  predu  lability 
which  are  the  object  of  the  petitioner's 
proposal,  can  be  achieved  under 
existing  regulations  and  the  guidance 
that  the  Commissmn  has  directed  the 
staff  to  prepare!,  in  addition,  key  aspects 
of  the  petition  are  based  on  a 
misapplication  nf  the  "turrent  licensing 
basis'  concept  and  the  Bac  kfit  Rule,  and 
the  petition  does  not  represent  a  viable 
approach  for  achie\ing  the  desired 
'■fficienc  u's 

For  these  reasons,  the  Commission 
denies  the  petition. 

Udieii  it  Roc  kville,  Maryland,  this  26fh  day 
of  September.  2003. 

F.  r  the  N'u(  lear  Regulatory  Commission. 
.Annette  Vietti-Cook, 
Secretary  of  the  Commission. 
■  VR  n-  '    (I  (-2-^)44  Filed  10-2-03;  8:45  am] 
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Airworthiness  Directives;  Cessna 
Aircraft  Company  Models  402C  and 
41 4A  Airplanes 

agency:  Federal  .Aviation 
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ACTION:  .Supplemental  notice  of 
proposed  rulemaking  (NPRM); 
reopening  of  the  comment  period. 


SUMMARY:  This  document  proposes  to 
revise  An  earlier  proposed  airworthiness 
directive  (AD)  that  would  supersede 
Airworthiness  Directive  (AD)  2000-23- 
Ul,  whii  h  applies  to  all  Cessna  Aircraft 
Company  (Cessna)  Model  402C 
airplanes.  .AD  2000-23-01  currently 
requires  repetitive!  inspections  of  the 
forward,  aft.  and  auxiliary  wing  spars 
for  c  racks,  and  repair  or  replacement  as 
necessary  Cessna  has  performed  fatigue 
and  crack  growth  analvses  of  the  wings 
of  these  airplanes,  and  the  Federal 
Aviation  .!\dministration  (FAA)  has 
evaluated  this  information  and 
determined  that  a  wing  spar 
modific:ation  and  inspections  are 
nec:essarv  on  the  Model  4 14  A  airplanes 
as  well  as  the  Model  402C  airplanes. 
The  earlier  NF'RM  would  have  required 
you  to  inspect  the  wing  spar  caps  for 
fatigue  cracks  with  any  necessary  repair 
or  replacement  and  to  incorporate  a  spar 
strap  modifii  ation  on  '-ac  h  wing  spar 
We  received  a  request  to  reopen  the 
comment  perioci  for  this  ac  tion  in  order 
to  allow  more  time  to  evaluate  the 
impact  of  the  actions  of  the  [iroposed 
AD   Therefore,  we  are  reopening  the 
comment  period  to  aliow  tfie  public 
additional  time  to  c  oninifiit  on  the 
prriposecl  .\D 

DATES:  Th''  Federal  .Xviation 
Administration  (FA.A)  must  receive  anv 
comments  nn  this  propiosed  rule  c^n  or 
before  December  8.  2()n,<. 
ADDRESSES:  Submit  (  omments  to  F.A.^, 
Central  Region,  ( )ffic  t>  nl  the  Regional 
C^ounsel,  Attention    Rules  Docket  No. 
2002-C.F-57-AD.  401  Locust.  Room 
506.  Kansas  C.itv.  Missouri  64106   \'ou 
mav  view  .on  i  omments  at  this  location 
between  8  a  in   and  4  p  m  .  Monday 
through  Friday.  t!xcept  Federal  holidays. 
You  may  alscj  send  c  omments 
electronically  to  the  following  address; 
9-ACE-7-Docket'0ifaa.gov  Ciommcmts 
sent  elei  tronic;all\  must  c  ontain 

1)<K  ket  \o   2002-CK-57-AD"  in  the 
subject  line,  if  you  send  comments 
electronically  as  attac;hed  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  VVonI  97  for  VVindovvs  or 
ASCII  text. 

You  may  get  service  intormation  that 
applies  to  this  proposed  .AI)  from  the 
Ct-'ssna  .^lrc  raft  t.ompany,  Frociuc.t 
Support,  PC)  Box  7706,  Wichita. 
Kansas  67277;  telephone:  (316)  517- 
'i8()().  facsimile:  (316)  442-9006.  You 
mav  also  view  this  information  at  the 
Rules  Doc  ket  at  the  address  above 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Nguyen.  Aerospace  Engineer.  FAA. 


Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4125;  facsimile: 
(316)946-4107. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD" 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  proposed  rule's  docket 
number  and  submit  your  comments  to 
the  address  specified  under  the  caption 
ADDRESSES.  We  will  consider  all 
comments  received  on  or  before  the 
closing  date.  We  may  amend  this 
proposed  rule  in  light  of  comments 
received.  Factual  information  that 
supports  your  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention  to? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modifv'  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket,  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 
the  public:  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
■Comments  to  Docket  No.  2002-CE-57- 
AD   "  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

What  Events  Have  Caused  This 
Proposed  AD'' 

Reports  of  fatigue  cracks  on  Cessna 
401 .  402,  and  41 1  series  airplanes 
cau.sed  FAA  to  take  AD  action  (AD  79- 
10-15  R2,  Amendment  39-3711)  to 
require  repetitive  inspections  of  the 
right  and  left  wing  spar  lower  cap  areas 
for  fatigue  cracks  and  to  require  wing 
spar  cap  repair  or  replacement  as 
necessary. 

Cessna  Models  402C  and  414A 
airplanes  incorporate  a  similar  design  to 
those  airplanes  affected  by  AD  79-10- 
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15  R2.  We  issued  AD  2000-23-01. 
Amendment  39-11971  (65  FR  70645. 
November  27,  2000),  to  require 
repetitive  inspections  of  the  forward, 
aft.  and  auxiliary  wing  spars  for  cracks 
on  Cessna  Models  402C  airplanes  with 
repair  or  replacement  as  necessary. 

There  is  no  similar  AD  action 
addressing  the  Model  414A  airplanes. 

Since  issuance  of  AD  79-10-15  and 
AD  2000-23-01,  Cessna  has  analyzed 
the  wing,  including  fatigue  and  crack 
grovkfth  analyses,  on  the  affected 
airplanes.  Analysis  included: 

•  A  determination  of  the  probable 
location  and  modes  of  damage  based  on 
analytical  results,  available  test  data, 
and  service  information; 

•  Classical  fatigue  analyses; 

•  Crack  growth  and  residual  strength 
analyses  including  use  of  linear  elastic 
fracture  mechanics  methods; 

•  Full-scale  ground  testing  to  validate 
analytical  models;  and 

•  A  flight  strain  survey  to  develop 
stress  spectra  used  in  the  analyses. 

The  inspections  required  by  AD  79- 
10-15  R2  in  accordance  with  Cessna 
Service  Bulletin  ME79-16,  Revision  3, 
are  accomplished  using  a  surface  eddy 
current  inspection  method. 

Based  on  the  analysis,  Cessna  has 
found  that  the  eddy  current  method  will 
not  fmd  the  crack  until  it  is  .03  inch 
longer  than  the  critical  crack  length. 
When  the  crack  reaches  the  critical 
length,  it  is  not  reliably  detectable 
because  it  is  under  the  head  of  the 
fastener.  Once  the  main  spar  cap  is 
severed,  the  remaining  structure  will  no 
longer  meet  the  residual  strength 
requirements.  Wing  separation  could 
then  occur  under  loading  conditions 
significantly  less  than  those  established 
for  the  design  limit  load. 

Cessna  reported  only  one  instance 
where  cracl^  were  detected  using  the 
nondestructive  inspection  (NDI)  eddy 
current  procedure.  There  are  other 
reported  instances  where  cracks  were 
detected  visually  in  the  wheel  well  area 
on  the  aft  flange.  The  problem  with 


visual  inspections  is  the  access  doubler 
flanges  cover  a  large  percentage  of  the 
forward  spar  flange.  This  limits  the 
effectiveness  of  the  visual  inspections. 

To  meet  industry  NDI  standards, 
cracks  need  to  be  found  on  Cessna 
Models  402C  and  414A  airplanes 
through  NDI  inspection  methods  with  a 
90-percent  probability  of  detection  at  a 
95-percent  confidence  level. 

Cessna's  analysis  indicates  that  the 
probability  and  confidence  levels  are 
not  being  met. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

This  condition,  if  not  corrected  could 
result  in  wing  spar  cap  failure  due  to 
undetected  fatigue  cracks.  Such  failure 
could  result  in  loss  of  a  wing  with 
consequent  loss  of  airplane  control. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  all  Cessna  Models  402C 
and  414A  airplanes.  This  proposal  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  May  15,  2003  (68  FR  26244).  The 
NPRM  proposed  to  require  you  to: 

•  Inspect  the  wing  spar  caps  for 
fatigue  cracks; 

•  Repair  or  replace  the  wing  spar  caps 
as  necessary;  and 

•  Incorporate  a  spar  strap 
modification  on  each  wing  spar. 

You  would  have  to  accomplish  the 
proposed  actions  in  accordance  with 
Cessna  Service  Bulletin  MEB02-05  and 
Cessna  Service  Kit  SK402-47,  both 
dated  June  24.  2002. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  mciking  of 
this  amendment.  During  the  comment 
period,  we  received  requests  to  extend 
the  comment  period.  Consequently,  we 
extended  the  comment  period  from 
August  8,  2003,  to  September  8,  2003. 


We  have  received  an  additional 
comment  to  extend  the  comment  period 
an  additional  6  months  action  in  order 
to  allow  more  time  to  evaluate  the 
impact  of  the  actions  of  the  proposed 
AD.  We  have  evaluated  this  request  and 
determined  the  following: 

•  An  additional  60  days  is  a  more 
appropriate  time  than  6  months;  and 

•  Instead  of  extending  the  comment 
period,  we  will  need  to  reopen  the 
comment  period  because  the  comment 
period  ending  date  has  passed. 

The  Supplemental  NPRM 

The  FAA's  Determination? 

We  have  determined  that  an 
additional  60  days  (total  of  150  days)  is 
a  reasonable  time  period  to  allow  the 
public  to  comment  on  the  proposed  AD. 
Therefore,  we  are  issuing  a 
supplemental  NPRM  and  reopening  the 
comment  period  to  allow  the  public 
additional  time  to  comment. 

How  Does  the  Revision  to  14  CFR  Part 
39  Affect  This  Proposed  AD? 

On  July  10,  2002,  FAA  published  a 
new  vers'ion  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs 
FAA's  AD  system.  This  regulation  now 
includes  material  that  relate  to  special 
flight  permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  656  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  proposed  modification 
and  initial  inspection: 


1  ahor  cost 

Parts  cost 



Total  cost  per  airplane 

Total  cost  on  U.S. 
operators 

485  workhours  x  $60  per  hour  = 
$29,100  per  airplane. 

$14,000  Der  airplane 

$29,100  +  $14,000  =  $43,100  air- 
plane. 

$43,100  X  656  =  $28,273,600. 

The  above  figures  do  not  take  into 
account  the  cost  of  repetitive 
inspections.  The  FAA  does  not  have  any 
way  of  determining  the  number  of 
repetitive  ins[}ections  each  owner/ 
operator  would  incur  during  the 
operating  life  of  the  affected  airplanes. 


Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 
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Would  This  Proposed  AD  Involve  a 
Significant  Rule  nr  Rt^auUitnn'  Action? 

For  the  reasons  disi.ussf^d  dbn\(',  1 
certif\'  that  this  proposed  dctum  >  1 1  i-- 
not  a     significant  regulator\  a(  tion  ' 
under  Executi\e  Order  lJ8b6.  (2)  is  not 
a  "signifi(  ant  rule'   under  DOT 
Regulator;'  Policies  and  Procedures  -44 
FR  11034.  Fehruarv  2h.  1474),  diid  lii  if 
proinulgat<^d,  will  not  have  ,i  >ignifii  .iiii 
economic  impact,  positue  nr  negative, 
on  d  substantial  number  of  small  entities 
under  the  criteria  of  the  Kegul  itorv 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  pl.ic  ed  in  the  Rules 
Docket   .\  copv  of  it  md\'  bf  obtained  by 
contac:ting  the  Rules  Docket  at  the 
loc:ation  pro\idfd  iiiuitT  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  (FR  Part  39 

Air  transporlatiiin,  .^ircralt,  .\\  lation 
safetv.  Sdff'tv. 


The  Proposed  Amendment 

.-\ci  nrdingK  .  under  the  authoritv 
delfv^rft>'d  to  me  bv  the  .Xdministrator, 
thf  F.'derdl  .Avidtion  Administration 
piropost's  to  a.neiid  part  M)  ol  the 
Ft'deral  .Aviation  Regulations  (14  (IFR 
[!drt   i'-i]   IS  t(}Jlo\vs: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  i'hf'  duthont\  (  it.ition  tor  part  ,59 
(  nntinues  to  Tt'dd  as  follows 

\iith(iril\:  49  U,S.C.  106(gl.  4111  1  i    44701 

§39.13     [Amended] 

2  F.'\A  amends  ■■:)  .i')  l,i  bv  removing 
Airworthiness  Dm-.v  tive  (.-\D)  2l)0()-23- 
01    .Xnu'iidmrnt   iM"-11471  (H5  FR 
7l)b45.  No\ember  2^,  2000).  and  bv 
adding  a  n^w  .\D  to  re, id  as  follows: 

(  essna  .\irr  raft  ( ompaiiv:  Dm  ket  No  JOUZ- 
(..h  :,:  .\[).  .Superscdfs  AIJ  20UU-2J-U1. 
Amendment  39-11971. 


fa)  What  airplanes  are  affected  by  this  AD? 
Tins  AD  affects  Mcjdels  402C  and  414A 
airplanes,  all  serial  numbers,  that  are 
I  ertificdteil  m  aiiv  category. 

(hi  Whd  must  comply  with  this  AD:"  - 

.\n\one  whu  wisfies  to  operate  anv  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
.^D  riuist  coniplv  with  this  .\D 

((:]  What  problem  does  this  AD  address^ 
TliH  M  lions  spei  ified  bv  this  .\D  are  inleiuied 
to  prevent  wmjj  spar  i  ap  failure  due  lo 
iindelec  ted  fatigue  (  rac  ks   Sui  h  failure  i  oulii 
result  in  loss  ut  .i  wing  vvilh  roiisequenl  loss 
ol  airplane  (  oiiIojI 

[dl  Whdl  :u  tidiis  must  I  nccompli^h  I.) 
fiddrt's^  ;/);s  /)rf»/)/p;n  '  I  o  address  (his 
prolilem.  \(iU  nuisi  mspci  t  the  wing  spar 
I  dps  tor  latigii^^  I  rai  ks  dV:d  rejiair  or  replai  e 
'he  wing  spar  i.aps  ds  lUM.essdrv  and 
nil  orpoidte  a  spar  strap  modificaticiH  on  eat  h 
wing  sp.ir  in  aci  ordanc  e  with  Cessna  Service 
Bulletin  MKB()2-  :■).  dated  June  24.  2002.  nud 
C;essna*ierMCP  kit  ,Sk402-47,  dated  hine  24. 
2002,  as  follows: 


Compliance  times 


AMecled 
airplanes 


i1)  Inspect  and  mcxfitv  at  whicf^ever  of  ttie  following  that  occurs  later 
and  repair  or  replace  as  necessary  prior  to  further  flight  after  the  m 
spection     jnless   already    accompiisned     no   'cpetitive   aLtions   ne>;, 
essaryi 

III  Upon  accumulating  8  500  rioijr<^  time  in-service  iTIS)  on  a  wing 
spar  or 

(III  Within  tfie  next  500  '^ours  TIS  after  trie  effective  dale  ot  this  AD 
or  12  months  after  the  effeclive  iate  of  tfiis  AD  wricfiever  (xcurs 
first 
(2)  Inspect  and  modify  al  whichever  of  the  tollowiog  that  cxcurs  first 
and  repair  or  reolace  ss  necessary  prior  to  further  flight  after  the  in- 
spection jnless  already  accomplished  mo  repetitive  actions  nec- 
essary) 

(11  Upon  accumulating  M  500  hours  TIS  jn  a  Aing  spar 

III!  Within  the  next  500  nours  US  after  the  effective  date  ot  this  AD 
or  12  months  after  the  effective  date  of  this  AD  whichever  occurs 
first 


Cessna   Models  402C  and  414A  airplanes,  serial  number  414A0001 
through  414A0047  and  414A0049  through  414A0200 


Cessna  Mcxleis  402C  and  414A  airplanes   senal  numbers  414A0201  or 
through  414A1212 


(e)  Ckin  I  comply  with  this  AD  in  any  other 
way? 

(1)  To  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  lime, 
follow  the  procedures  in  14  CFR  39.19.  Send 
•hese  requests  to  the  Manager,  Wichita 

Aire  raft  Certification  Office  (ACO).  For 
information  on  any  already  approved 
alternative  methods  of  compliance,  contact 
Paul  Nguyen,  .\erospace  Engineer,  FA  A. 
Wichita  Aircraft  Certification  Office.  1801 
Airport  Road,  Mid-Continent  Airport, 
U'ic  hifd.  Kansas  67209;  telephone;  (316)  946- 
4125:  facsimile;  (316)946-4107. 

(2)  .-Mternative  methods  of  compliance 
approved  in  accordance  with  AD  2000-23-01 
and  \D  ^I't-  11-13  are  not  approved  as 
alternative  methods  of  compliance  with  this 
.\D 

( tl  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD:"  You  mav  get  copies  of 
the  doc  uments  referenced  in  this  .-\D  from 
the  Ciessna  .-Mrcraft  Company.  Product 
.Support    F  O   Box  7706.  Wichita.  Kansas 
6~2''7:  telephone:  Cllfi)  517-.5800;  facsimile: 
(3ir.l  942-'IOOt.    \oii  ni.iv  view  these 


documents  at  FAA,  Central  Region,  Office  of 
the  Regional  Coun.sel,  901  I.oi  ust  Room  SOfi 
Kansas  City.  Missouri  t>4  iiiti 

(g)  Does  this  AD  action  afffct  un\  <  \isn;ie 
AD  ac/ion.s'' This  amendment  supersecjes  AD 
2000-23-01.  Amendment  39-11971. 

Issued  in  Kansas  City,  Missouri,  on 
September  26.  2003. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc    nf-2508H  Filed  10-2-03;  8;45  ami 
BtLLlNG  COOe  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-05-AD] 

RIN2120-AA64 

Airworttiiness  Directives;  Cessna 
Aircraft  Company  Models  401,  401  A, 
401 B,  402,  402A,  402B,  411,  and  411 A 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  Transportation. 
ACTION:  .Supplemental  notice  of 
proposed  rulemaking  (NPRM); 
Reopening  of  the  comment  period. 

SUMMARY:  This  document  proposes  to 
revise  an  earlier  proposed  airworthiness 
directive  (AD)  that  would  supersede 
Airworthiness  Directive  (AD)  79-10-15 
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R2,  which  applies  to  all  Cessna  Aircraft 
Company  (Cessna)  Models  401,  401  A, 
401B,  402,  402A,  402B,  411,  and  411A 
airplanes.  AD  79-10-15  R2  currently 
requires  repetitive  inspections  of  the 
right  and  left  wing  spar  lower  cap  areas 
for  fatigue  cracks  and  requires  wing  spar 
cap  repair  or  replacement  as  necessary. 
Cessna  has  performed  fatigue  and  crack 
growth  analyses  of  the  wings  of  these 
airplanes,  and  the  Federal  Aviation 
Administration  (FAA)  has  evaluated 
this  information  and  determined  that  a 
wing  spar  modification  is  necessary  as 
well  as  periodic  inspections.  The  earlier 
NPRM  would  have  required  you  to 
repetitively  inspect  the  wing  spar  caps 
for  fatigue  cracks  with  any  necessary 
repair  or  replacement  on  all  airplanes 
and  incorporate  a  spar  strap 
modification  on  each  wing  spar  on 
certain  airplanes.  We  received  a  request 
to  reopen  the  comment  period  for  this 
action  in  order  to  allow  more  time  to 
evaluate  the  impact  of  the  actions  of  the 
proposed  AD.  Therefore,  we  are 
reopening  the  comment  period  to  allow 
the  public  additional  time  to  comment 
on  the  proposed  AD. 

DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  December  8,  2003. 

ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2002-CE-05-AD,  901  Locust,  Room 
506  Kansas  City,  Missom-i  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2002-CE-05-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from  the 
Cessna  Aircraft  Company,  Product 
Support,  P.O.  Box  7706,  Wichita, 
Kansas  67277;  telephone:  (316)  517- 
5800;  facsimile:  (316)  942-9006.  You 
may  also  view  this  information  at  the 
Rules  Docket  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Nguyen,  Aerospace  Engineer.  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone;  (316)  946—4125;  facsimile: 
(316)  946-4107. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  proposed  rule's  docket 
number  and  submit  yoiu  comments  to 
the  address  specified  under  the  caption 
ADDRESSES.  We  will  consider  all 
comments  received  on  or  before  the 
closing  date.  We  may  amend  this 
proposed  rule  in  light  of  comments 
received.  Factual  information  that 
supports  your  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention  to? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  enviromnental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2002-CE-05- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

What  Events  Have  Caused  This 
yProposed  AD? 

Reports  of  fatigue  cracks  on  Cessna 
401,  402,  and  411  series  airplanes 
caused  FAA  to  take  AD  action  (AD  79- 
10-15  R2,  Amendment  39-3711)  to 
require  repetitive  inspections  of  the 
right  and  leli  wing  spar  lower  cap  areas 
for  fatigue  cracks  and  to  require  wing 
spar  cap  repair  or  replacement  as 
necessary. 

Accomplishment  of  the  inspections 
required  by  AD  79-10-15  R2  is  required 
in  accordance  with  Cessna  Service 
Bulletin  ME79-16.  Revision  3.  dated 
February  8,  1980. 

AD  79-10-15  R2  allowed  for  the 
incorporation  of  Cessna  Service  Kit 
SK402-36  or  SK411-56  on  the  front 
wing  spar  lower  cap  as  terminating 


action  for  the  repetitive  inspections  on 
the  applicable  wing. 

Since  issuance  of  AD  79-10-15, 
Cessna  has  analyzed  the  wing,  including 
fatigue  and  crack  growth  analyses,  on 
the  affected  airplanes.  Analysis 
included: 

•  A  determination  of  the  probable 
location  and  modes  of  damage  based  on 
analytical  results,  available  test  data, 
and  service  information; 

•  Classical  fatigue  analyses; 

•  Crack  growth  and  residual  strength 
analyses  including  use  of  linear  elastic 
fracture  mechanics  methods; 

•  Full-scale  ground  testing  to  validate 
analytical  models;  and 

•  A  flight  strain  survey  to  develop 
stress  spectra  used  in  the  analyses. 

The  inspections  required  by  AD  79- 
10-15  R2  in  accordance  with  Cessna 
Service  Bulletin  ME79-16,  Revision  3, 
are  accomplished  using  a  surface  eddy 
current  inspection  metbod. 

Based  on  the  analysis,  Cessna  has 
found  that  the  eddy  current  method  will 
not  find  the  crack  until  it  is  .03  inch 
longer  than  the  critical  crack  length. 
When  the  crack  reaches  the  critical 
length,  it  is  not  reliably  detectable 
because  it  is  under  the  head  of  the 
fastener.  Once  the  main  spar  cap  is 
severed,  the  remaining  structure  will  no 
longer  meet  the  residual  strength 
requirements.  Wing  separation  could 
then  occur  under  loading  conditions 
significantly  less  than  those  established 
for  the  design  limit  load. 

Cessna  reported  only  one  instance 
where  cracks  were  detected  using  the 
nondestructive  inspection  (NDI)  eddy 
current  procedure.  There  are  other 
reported  instances  where  cracks  were 
detected  visually  in  the  wheel  well  area 
on  the  aft  flange.  The  problem  with 
visual  inspections  is  tbe  access  doubler 
flanges  cover  a  large  percentage  of  the 
forward  spar  flange.  This  limits  the 
effectiveness  of  the  visual  inspections. 

To  meet  industry  NDI  stcmdards, 
cracks  need  to  be  found  on  Cessna 
Models  401,  401A,  401B,  402,  402A, 
402B,  411,  and  411 A  airplanes  through 
NDI  inspection  methods  with  a  90- 
percent  probability  of  detection  at  a  95- 
percent  confidence  level. 

Cessna's  analysis  indicates  that  the 
probability  and  confidence  levels  are 
not  being  met. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

This  condition,  if  not  corrected  could 
result  in  wing  spar  cap  failure  due  to 
undetected  fatigue  cracks.  Such  failure 
could  result  in  loss  of  a  wing  with 
consequent  loss  of  airplane  control. 
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Has  FAA  Takt'n  Any  Action  to  This 
Pomf 

VVp  issued  a  proposal  to  ampnd  part 
?q  of  the  Federal  A\  iation  Regulations 
(14  CFR  part  39]  to  include  an  AD  that 
would  applv  to  all  Models  401,  401  A, 
401B.  402.  402A,  402B.  411.  and  411 A 
airplanes  This  proposal  was  published 
in  the  Federal  Register  as  a  notice  of 
proposed  rulemaking  (NPRM)  on  Mav 
IS.  2003(68  FR  262^11!  The  N'PRM 
proposed  to  require  you  to  either 
(depending  on  the  aircraft 
configuration): 

•  For  airplanes  that  do  not 
incorporate  one  of  certain  Cessna 
Senicp  Kits  Repetitively  inspect  the 
wing  spar  caps  for  fatigue  cracks  and 
repair  or  replace  the  wing  spar  caps  as 
necessary  and  incorporate  a  spar  strap 
modification  on  each  wing  spar,  or 

•  For  airplanes  that  incorporate  ont^ 
ot  certain  Cessna  Seixice  Kits 
Repetitixelv  inspect  the  wing  spar  caps 
for  fatigue  (racks  and  repair  or  replace 
the  wing  spar  taps  as  necessary'. 

You  would  have  to  acc:omplish  the 
proposed  actions  in  accordance  with 
Cessna  Seryice  Bulletin  MEBOl-Of;  and 
Cessna  Seryice  Kit  SK402-4B,  both 
dated  September  24.  20U1.  and  Cessna 


Service  Bulletin  MEBOl-07  and  Cessna 
Ser\ice  Kit  SK4 11-59,  both  dated 
September  24,  2001 

Was  the  Public  Invited  To  Comment' 

The  FAA  encouraged  interested 
persons  to  partit  ipate  in  the  making  of 
this  amendment   During  the  comment 
period,  we  rec:eived  requests  to  extend 
the  comment  period.  Consequently,  we 
e.xtended  the  comment  period  from 
August  8.  2003.  to  September  8,  2003 

We  have  received  an  additional 
comment  to  extend  the  comment  period 
an  additional  6  months  action  in  order 
to  allow  mure  time  to  evaluate  the 
impact  of  the  actions  of  the  proposed 
AD  We  have  evaluated  this  request  and 
determined  the  following: 

•  An  additional  fiO  days  is  a  more 
appropriate  time  than  ti  months;  and 

•  Instead  of  extending  the  comment 
period,  we  will  need  to  reopen  the 
comment  perK)d  because  the  comment 
ending  date  has  passed. 

The  Supplemental  NPRM 

The  FAA  's  Determination' 

We  have  dett'rmine(i  that  an 
additional  hO  days  (total  of  150  days)  is 
a  reasonable  time  period  to  allow  the 
public  to  comment  on  the  proposed  AD. 


Therefore,  we  are  issuing  a 
supplemental  NPRM  and  reopening  the 
comment  period  to  allow  the  public 
additional  time  to  comment. 

Ho IV  Does  the  Revision  to  14  CFR  Part 
39  Affect  This  Proposed  AD? 

On  luly  10.  2002,  FAA  published  a 
new  version  of  14  CFR  part  39  (67  FR 
47997.  July  22,  2002),  which  governs 
FAA's  AD  system.  This  regulation  now 
includes  material  that  relates  to  special 
flight  permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  400  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes^ 

We  estimate  the  following  costs  to 
accomplish  the  proposed  modification 
and  initial  inspection: 


Labor  cost 


Parts  cost 


Total  cost  per  airplane 


Total  cost  on  US  operators 


485  workhours    •   S60  per  hour   ^     $i  753  per  airplane   |  $29  100  *  $1  ^63  =  S30  863  per     $30,863  ■  400  =  $12,345,200 

$29,100  per  airplane  airplane 


The  rfbi'\e  fi^uI^^s  do  ii'it  take  into 
accoui't  the  cost  of  repetitive 
inspections   The  F.-\A  dues  not  have  an\ 
vva\'  of  determining  the  number  uf 
repetitive  inspections  each  owner/ 
operator  would  ini  ur  during  the 
operating  life  of  the  affected  airplanes. 

Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Winous  Entities'' 

The  regulations  proposed  herein 
would  nut  h.ive  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  .States,  or  on  the  distribution  of 
power  and  responsibilities  am(mg  the 
various  levels  of  guwrnment.  Therefore, 
it  is  determined  thdt  thi^  proposed  rule 
would  not  ha\f  federalism  impli(.atiuns 
under  Exe(.iiti\e  (}riit>r  1  U  32 

Would  This  Proposed  AP  liivnlvf^  a 
Sifiriilicant  Rule  or  Reouhitor,-  A(  tion? 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
under  Exei  utue  Order  1286H;  (2)  is  not 
a  "significant  rule"  under  Dt)T 


Regul.itor\  Policies  ami  Procedures  (44 
FR  1 1034,  February  26,  1979);  and  (3)  if 
pruimilgated,  will  not  have  a  significant 
ei  uiiuiiiK   iinpa(  t,  [lositive  or  negative. 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copv  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket    .-X  c:opv  of  it  mav  be  ufitained  bv 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjett.s  in  14  CFR  Part  39 

.\ir  tiansportation,  Aircratt,  Aviation 
safetv.  .Safety. 

The  Prupo.sed  .\mendment 

:\c\  urdiiigi\  .  under  tbr  ,iiithorit\ 
delegated  tu  me  l)\  the  Administrator, 
the  Federal  .Xviation  Administration 
proposes  to  .imend  part  3')  of  the 
Federal  .\\iatiuii  Regulations  (14  CFR 
part  .19)  ,i.s  tolluws: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  IS  C.  10(i(g).  40113.  44701. 

§39.13     [Amended] 

2   FAA  amends  §  39.13  by  removing 
.Airworthiness  Directive  (AD)  79-10-15 
R2,  .\mendment  39-3711,  and  by 
adding  a  new  AD  to  read  as  follows: 

Cessna  Aircraft  Company:  Docket  No.  2002- 
CE-0.'"i-AD:  Supersedes  AU  79-10-l.'i 
R2.  .Kmeiidment  3f)-3711. 
(d)  U  hut  (iirplcuws  are  affected  bv  this  A!)'' 

This  AU  affects  Models  401 .  4t)l  A.  401B. 

402.  402 A.  402 B,  411.  and  411 A  airplanes,  all 

serial  nunilxTs.  iliat  are  rerlifi(  ated  in  an\ 

i.dlegcir\ 

(h)  I17i()  must  I  tnnjilv  ivith  this  Af):' 
.■\ii\oiie  who  wislies  to  operate  anv  ut  tin' 
dirplanes  identified  in  jiaragraph  (a)  of  this 
,\l)  must  comply  with  this  AD. 

((  1  What  problem  does  this  AD  address? 
riie  M  turns  specified  b\  this  AD  are  intended 
'd  prevent  wing  spar  cap  failure  due  tn 
undelected  fatigue  crac  ks.  Sue  h  failure  cnidd 
result  in  loss  of  a  wing  with  i  onsequent  loss 
of  airplane  control. 
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(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  repetitively  inspect  the 
wing  spar  caps  for  fatigue  cracks  and  repair 
or  replace  the  wing  spar  caps  as  necessary 


and  incorporate  a  spar  strap  modification  (as 
specified)  on  each  wing  spar  in  accordance 
with  Cessna  Service  Bulletin  MEBOl-6  and 
Cessna  Service  Kit  SK402— 46,  both  dated 
September  24,  2001;  or  Cessna  Service 


Bulletin  MEBOl-7  and  Cessna  Service  Kit 
SK411-59,  both  dated  September  24,  2001.  as 
follows: 


Initial  and  repetitive  compliance  tinnes 


Affected  airplanes 


(1)  Inspect  and  modify  at  whicfiever  of  the  following  that  occurs  later 
and  repair  or  replace  as  necessary  prior  to  further  flight  after  the  in- 
spection, unless  already  accomplished,  and  repetitively  inspect  at  the 
intervals  specified  in  paragraphs  (d)(3)(i),  (d)(3)(ii),  and  (d)(3)(iii)  of 
this  AD: 

(i)  Upon  accumulating  5,500  hours  time-in-service  (TIS)  on  a  wing 
spar;  or 

(ii)  Within  the  next  200  hours  TIS  after  the  effective  date  of  this  AD 
or  12  months  after  tf>e  effective  date  of  this  AD,  whichever  occurs 
first 

(2)  Inspect  and  modify  at  whichever  of  the  following  that  occurs  first 
and  repair  or  replace  as  necessary  prior  to  further  flight  after  the  in- 
spection, unless  already  accomplisfied,  and  repetitively  inspect  at  the 
intervals  specified  in  paragraphs  (d)(4){i)  and  (d)(4)(ii)  of  this  AD: 

(i)  Upon  accumulating  6,500  hours  TIS  on  a  wing  spar;  or 

(ii)  Within  the  next  200  hours  TIS  after  the  effective  date  of  this  AD 

or  12  months  after  the  effective  date  of  this  AD,  whichever  occurs 

first 

(3)  Inspect  in  the  following  areas  (modification  not  required  for  these 
airplanes)  and  repair  or  replace  as  necessary  prior  to  further  flight 
after  the  inspection  where  cracks  are  found.  Inspection  areas  are  de- 
fined in  the  Cessna  Model  411  Supplemental  Inspection  Document 
(SID): 

(i)  Area  "A"  (Inspection  ID  57-10-11):  Initially  upon  accumulating 
5,400  hours  TIS  after  incorporating  the  applicable  service  kit  on  a 
wing  spar  or  within  the  next  1 00  hours  TIS  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  unless  already  accomplished,  and 
thereafter  at  intervals  not  to  exceed  2,500  hours  TIS 

(ii)  Area  "B"  (Inspection  ID  57-10-12):  Initially  upon  accumulating 
5.400  hours  TIS  after  incorporating  the  applicable  service  kit  on  a 
wing  spar  or  within  the  next  100  hours  TIS  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  unless  already  accomplished,  and 
thereafter  at  intervals  not  to  exceed  1 ,000  hours  TIS 

(iii)  Area  "C"  (Inspection  ID  57-10-08):  Upon  accumulating  19,900 
hours  TIS  after  incorporating  the  applicable  service  kit  on  a  wing 
spar  or  within  the  next  100  hours  TIS  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  unless  already  accomplished,  and  there- 
after at  intervals  not  to  exceed  2,000  hours  TIS 

(4)  Inspect  in  the  following  areas  (nrodifrcation  not  required  for  these 
airplanes)  and  repair  or  replace  as  necessary  prior  to  further  flight 
after  the  inspection.  Inspection  areas  are  defined  in  the  Cessna 
Model  401/402  Supplemental  Inspection  Document  (SID): 

(i)  Area  "A"  (Inspection  ID  57-10-11)  and  Area  "B"  (Inspection  ID 
57-10-12):  Initially  upon  accumulating  7,400  hours  TIS  after  incor- 
porating the  applicat)te  servk%  kit  on  a  wing  spar  or  within  the  next 
100  hours  TIS  after  the  effective  date  of  this  AD,  whichever  occurs 
later,  unless  already  accomplisf)ed,  and  ttiereafter  at  intervals  not  to 
exceed  5,(X)0  hours  TIS 

(ii)  Area  "C"  (Inspection  ID  57-10-08):  Initially  upon  accumulating 
19,900  hours  TIS  after  incorporating  the  applk:able  service  kit  on  a 
wing  spar  or  within  the  next  100  hours  TIS  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  unless  already  accomplished,  and 
thereafter  at  intervals  not  to  exceed  2,500  hours  TIS 


Cessna   Models  411    and   411 A   airplanes  that   do   not   incorporate 
Cessna  Service  Kit  SK411-56.  SK411-56A.  or  SK411-56B. 


Cessna  Models  401.  401  A.  401 B.  402,  402A,  and  4028  airplanes  that 
do  not  incorporate  Cessna  Service  Kit  SK402-36,  SK402-36B,  or 
SK402-36C. 


Cessna  Models  411  and  411 A  airplanes  that  incorporate  Cessna  Serv- 
ice Kit  SK411-56,  SK-411-56A,  SK411-56B.  or  SK411-59.  This  in- 
cludes airplanes  that  had  Cessna  Service  Kit  SK411-59  incorporated 
as  required  by  paragraph  (d)(1)  of  this  AD 


Cessna  Models  401.  401  A,  401 B,  402,  402A,  and  402B  airplanes  that 
incorporate  Cessna  Service  Kit  SK402-36.  SK402-36A,  SK402-36B, 
SK402-36C,  or  SK402-46.  This  includes  airplanes  that  had  Cessna 
Sen/ice  Kit  SK402-46  incorporated  as  required  by  paragraph  (d)(2) 
of  this  AD. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way? 

(1)  To  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time, 
follow  the  procedures  in  14  CFR  39.19.  Send 
these  requests  to  the  Manager,  Wichita 
Aircraft  Certification  Office  (ACO).  For 
information  on  any  already  approved 
alternative  methods  of  compliance,  contact 
Paul  Nguyen,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office,  1801 
Airport  Road,  Mid-Continent  Airport, 


Wichita,  Kansas  67209;  telephone:  (316)  946- 
4125;  facsimile:  (316)  946-4107. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  79-10-15 
R2,  which  is  superseded  by  this  AD.  are  not 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

(f)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
the  Cessna  Aircraft  Company.  Product 
Support,  P.O.  Box  7706,  Wichita.  Kansas 


67277:  telephone:  (316)  517-5800;  facsimile: 
(316)  942-9006.  You  may  view  these 
documents  at  FAA.  Central  Region,  Office  of 
the  Regional  Counsel,  901  Locust,  Room  506. 
Kansas  City.  Missouri  64106. 

(g)  Does  this  AD  action  affect  any  existing 
AD  actions?  This  amendment  supersedes  AD 
79-10-15  R2,  Amendment  39-3711. 
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Issued  in  Kansas  City.  Missouri,  on 
September  26.  2001. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
C:ertification  Senicp 

!FR  Dor  03-250«q  Filed  10-2-03;  8:45  am] 
BILLING  COO€  4910-13-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

[KY-245-FOR] 

Kentucky  Regulatory  Program 

agency:  Office  of  Surface  Minini; 

Rerldmation  and  Enforcement  (OSM) 

Interior 

ACTION:  Proposed  rule,  public  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendment. 


SUMMARY:  We  are  announcing  the 
propcjsed  removal  of  a  required 
amendment  to  the  Kentucky  regulatory 
program  (The    Kentucky  program") 
under  the  Surfac;e  Mining  C^ontrol  and 
Reclamation  Act  of  1977  (.SMCR.^  or 
'the  .'Kct").  We  are  seeking  comments  on 
whether  a  pf)li(  y  letter  receiyed  from 
the  State  meets  the  requirements  of  the 
required  amendment,  thereby 
eliminating  the  need  for  a  change  in  the 
Kentucky  program 

This  document  gives  th>'  times  and 
locations  that  the  Kentut  k\  program 
and  proposed  amendment  to  that 
program  are  available  for  your 
inspection,  the  comment  period  during 
whic;h  you  may  submit  written 
comments  on  the  amenclment.  and  th*- 
procedures  that  we  will  follow  for  the 
public  hearing,  if  one  is  requested. 
DATES:  We  will  accept  written 
comments  on  this  amendment  until  4 
p.m..  e  s  t   .November  J,  ,^003.  If 
requested,  we  will  hold  a  public  hearing 
on  the  amendment  on  October  28.  2003 
We  will  accept  requests  to  spf;ak  at  a 
hearing  until  4  p  m..  e.s.t.  on  CJ(  tober 
20, 2003 

ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Mr   William 
I  Kovacic  at  the  address  listed  below 

V'ou  ma\  review  copies  of  the 
Kentucky  program,  a  listing  of  any 
scheduled  public;  hearings,  and  all 
written  comments  received  in  response 
to  this  document  at  the  4ddresses  listed 
below  during  normal  business  hours. 
Mcmday  through  Friday,  excluding 
holidays. 


William  J.  Kovacic,  Director,  Lexington 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  2675 
Regency  Road,  Lexington,  Kentucky 
40503,  Telephone;  (859)  260-8400.  E- 
mail:  bkovacic-@osmre.gov 

Carl  E.  Campbell,  Commissioner, 

Natural  Resources  and  Environmental 
Protection  Cabinet,  Department  for 
Surface  Mining  Reclamation  and 
Enforcement,  2  Hudson  Hollow 
Complex.  F"rankfort,  Kentucky  40601, 
Telephone:  (502)  564-6940. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Kovacic.  Telephcme:  (859) 

260-8400.  Internet: 

bkovncirajosmre  gov. 

SUPPLEMENTARY  INFORMATION: 

I    Bac  kgroiiiui  iin  the  Kt' iiliu  kv  Hrograin 

II.  Ut'scriplion  i)f  the  f'ropust.'d  .Amendment 

III.  Public  Comment  Procedures 
l\'   Pro(  edural  Determinations 

I.  Background  on  the  Kentucky 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  (;oal  mining  and 
reclamation  operations  on  non-Federal 
and  non  Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,  "a  State 
law  whi(  h  provides  for  the  regulation  of 
surfa(  e  coal  mining  and  reclamation 
operations  in  accordan(;e  with  the 
requirements  of  tht'  .'\c:t  *    *    *:"  and 
rules  and  regulations  consistent  with 
regulatirms  issued  by  the  .Secretary 
pursuant  to  the  ,-\ct   See  30  H  S i;. 
1253(a)(1)  and  (7)  On  the  basis  of  these 
criteria,  the  .Sec  retarv  of  the  Inferior 
conditionallv  ajiproved  the  KtmtiK:ky 
progr.im  on  May  18.  1982.  You  can  find 
bai  kground  information  on  the 
Kentuc  ky  program,  inc  hiding  the 
.Sec:retary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  Kentucky  program  in  the  May  18. 
1982.  Federal  Register  (47  FR  21434). 
\'ou  can  also  find  later  ac:tions 
concerning  Kentucky's  program  and 
program  amendments  at  30  CP"R  917.11. 
917  12.  917  13,  917  15,  917.16,  and 
917  !7 

n.  Description  of  the  Proposed 
Amendment 

The  rc^quired  amendment  at  30  CFR 
917.16(k)  reads  as  follows: 

B\  ()i  tnt)er  I    I'l'M   Kentiii  kv  shall  submit 
to  OSM  eittiei  piiipdsed  .imendments  or  a 
schedule  fur  the  siitnnis.Mon  of  [iruposed 
amendments  to  keritucky  Administrative 
Regulalions  to  require  that  the  assessment 
t  onferenc  e  officer's  report  mentioned  in  4U,t 
K.\R  7  002  set:tion  4(5)  be  served  i/i  ,i  manner 
c:onsistent  with  40.t  KAR  7  0<H  sectum  5.  and 
to  specify  that  the  time  allowed  under  40.5 


KAR  7:092  section  6(1  )(b)  to  file  a  petition  for 
administrative  review  of  the  proposed 
penalty  set  forth  in  the  conference  officer's 
report  does  not  begin  to  run  until  service  is 
obtained  in  this  manner. 

On  April  3,  2003  (Administrative 
Record  No.  KY  1576),  we  received  a 
letter  from  the  Office  of  Administrative 
Hearings,  Kentucky  Natural  Resources 
and  Environmental  Protection  Cabinet, 
requesting  that  its  policy  of  requiring  all 
conference  officers'  reports  be  sent  by 
certified  mail  be  considered  by  us  as 
fulfilling  the  requirements  of  the  above- 
mentioned  amendment.  Included  in  its 
letter  was  a  copy  of  a  memorandum, 
dated  April  2,  2002  (Administrative 
Record  No.  KY-1576),  sent  to  the 
Hearing  Officer  and  Assessment 
Conference  Officer  which  reminded  it  of 
this  requirement  and  its  relationship  to 
the  Federal  provisions  for  service  of 
penalty  assessment  reports 
(Administrative  Record  No.  KY-1576). 

We  are  thus  seeking  public  comment 
on  whether  Kentucky's  policy  as 
described  meets  the  terms  of  the 
required  amendment. 

III.  Public  Comment  Procedures 

Written  Comments 

Send  your  written  or  electronic 
comments  to  OSM  at  the  address  given 
above.  Your  written  comments  should 
be  specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  your 
recommendations.  We  will  not  consider 
or  respond  to  your  comments  when 
developing  the  final  rule  if  they  are 
received  after  the  close  of  the  comment 
period  (see  DATES).  We  will  make  every 
attempt  to  log  all  comments  into  the 
administrative  record,  but  comments 
delivered  to  an  address  other  than  the 
Lexington  Field  Office  may  not  be 
logged  in. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII  or  Word  file  avoiding  the  use 
of  special  characters  and  any  form  of 
{Encryption.  Please  also  include  "Attn: 
SATS  No.  KY-245-FOR"  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  Internet  message,  contact  the 
Lexington  Field  Office  at  (859)  260- 
8400. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
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request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  o^icials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by  4 
p.m.,  e.s.t.  on  October  20,  2003.  If  you 
are  disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
a  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  the 
public  hearing  provide  us  with  a  written 
copy  of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard. 

Public  Meeting  • 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
listed  under  ADDRESSES.  We  will  make 
d  written  summary  of  each  meeting  a 
part  of  the  administrative  record. 

rv.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 


Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(ONfB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
Section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  {30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15.  and  732.17{h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730.  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally- 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  Tribes. 


This  proposed  rule  applies  only  to  the 
Kentucky  program  and  therefore  does 
not  affect  tribal  programs. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18.  2001.  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866.  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCfL\  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  the  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
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costs  or  prices  for  consumers, 
individual  industries.  Federal.  Statt'  nr 
local  governmental  a£;eri(  les  or 
geographu  regions,  .ind  (r)  Uoes  not 
have  significant  adverse  efftH:ts  on 
iijnipptitiuri.  emplnvment.  investment, 
protiut  tivitv,  innovation,  or  the  ability 
of  L'  S   based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
(ietermination  is  based  upmi  the  fact 
that  the  State  submittal,  which  is  the 
sub|e(  t  of  this  rule,  is  based  upon 
counterpart  Federal  reyulation^  for 
which  an  analysis  was  prepared  and  ,i 
determiUdtion  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule 

I  'ntundfd  Mandatf!^ 

This  rule  will  not  impose  .^n 
unfunded  mandate  on  .Stat^^  \ni  .d   in 
trib.d  iJii\>'rnments  or  the  pri\ate  set  tnr 
of  S 100  million  or  more  in  any  given 
year  This  determination  is  based  upon 
th«-'  fa(  t  that  the  .State  submittal.  whi(  h 
Is  the  subiect  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  mad^  that  th*-  Federal 
regulatiiiii  did  n')f  inijuis.'  m  untnnded 
mandate 

List  of  Subjects  in  30  CFR  Part  917 

intergu\eriiiiiental  relations.  Surface 

niinini;.  I'ndergrouiid  iniiuiig. 

;)  ,tr  :   s.;  '.-mtHT  18,  2003. 
Brent  VVahlquist. 

Hegjono/  Director.  Appalachian  Regional 
Coordinating  Center 
IFR  Doc  o;?-2.i055  Filed  10-2-03;  8:45  ami 
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DEPARTMEffT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[l.D,  092403(1 

Fisheries  of  the  Caribbean,  Gutf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  Management  Plan;  Red 
Grouper  Fishery  of  the  Gulf  of  Mexico; 
Environmental  Assessment  for 
Secretarial  Amendment  1 

agency:  National  Marine  Fisheries 
Service.  National  Oceanic  and 
Atmospheric  .-Xdministration  (N'OAA). 
C.ommerc  e 

ACTION:  Notice  anmnuK  ing  preparatinn 
of  an  environmental  assessment  (EAJ. 

summary:  NOAA  Fisheries  is  preparing 
an  E.\.  in  act ordaiii  e  with  the  National 
Environmental  Pnluv  .■\c:f  (NFF,-\).  for 


Se(  retarial  .Xmendment  1  to  the  Reef 
Fish  FMP 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Meele,  telephone    7J7-570-.S.U).5,  fax: 
727-570- ,5=")H.<.  e-mail 
f'hil  Stt'^le^noun  tjcv 

SUPPLEMENTARY  INFORMATION:  Red 

grouper  in  the  Ciulf  of  Mexico  were 
dec  lared  to  be  o\erfished  and 
umlergoing  overtishing  bv  NOAA 
Fisheries  in  October  2000  .Secretarial 
.-\mendment  1  was  developed  to 
estatilish  a  rebuilding  plan   As  the 
actKJiis  being  c misidered  were  likeK  to 
have  signifii  ant  soc  lal  and  economic 
impacts  under  NKP.-\,  a  Draft 
SupplenuMital  Fnvironmental  Impac  t 
Statement  IDSFIS)  was  planned  instead 
of  initially  preparing  a  less 
comprehensive  FA   A  Notice  of  Intent  to 
prepare  this  [),SFI.S  was  published  in  the 
Federal  Register  on  February  1.5,  2002 
(32  FK  :'12.1). 

In  Sefitember  2002.  the  Council's  Reef 
Fish  Stot  k  ,\ssessment  Panel  reviewed 
a  new  red  grouper  stoi  k  assessment 
prepared  ii\  the  Southeast  Fishery 
ScieiK  e  (. enter    I'he  2002  assessment 
(  iinfiriiieif  the  previous  conclusion  that 
red  grouper  uere  overfished  in  1997, 
()wt  fciund  that  the  stoc:k  was  in  an 
inifiroved  condition  bv  2001    However, 
it  haci  not  yet  re.K  ht-d  the  level  neecied 
to  produce  maximum  sustainable  yield 
on  a  c  ontimiing  basis  (H\is<i  )   Therefore, 
a  rebuilding  plan  is  still  needed 
Bec:ause  the  current  (2001)  stock 
biomass  is  closer  to  Bvsi  dian  the 
biom.iss  in  1997,  a  less  restric:tiye 
rebuilding  plan  is  neecied  to  attain  B\in> 
withm  10  years  or  less.  The  original 
\ersinn  1  if  this  .Sec  retarial  Amendment 
[ir'i[iii-,ed  ,i  rebinlding  plan  divided  into 
i    \e,ir  ifiteiv.ils    For  the  first  .1-year 
interval,  ttie  original  plan  called  for  a 
45-per(  eni  rediu  tion  from  the  1990- 
2001  average  har\est.  with  harvest 
levels  in  subsecpient  years  to  be 
determined  bv  future  stoc  k  assessments. 
In  the  current  version,  a  9. .5-percent 
reduction  from  the  1999-2001  average 
harvest  is  the  first  .t-year  target 

The  [irii[)osed  ,i{  tiiuis  111  .Secretarial 
.\ineiidment  1  are  not  presently 
e\pe(  ted  to  have  ,)  signibcant  impact  on 
the  hunuiii  environment   Consequently, 
NOA.'\  i-isheries  is  initially  preparing  an 
FA.  rather  than  proceeding  directly  to  a 
n.SFI.S,  in  sup[)ort  of  .Secretarial 
Amendment  1  to  the  Reef  Fish  FMP   If 
the  E;A  results  in  a  Finding  of  No 
Significant  Impac  t  (FONSI),  the  F.A  and 
FONSl  will  be  the  final  environmental 
documents  rcijuired  by  NFP,'\   If  the  EA 
reveals  th.tt  signifi(  ant  environmental 
impac  ts  mav  be  reasimablv  expectecf  to 
result  froin  the  proposed  actions,  NOAA 


Fisheries  will  prepare  a  DSEIS  to  further 
evaluate  those  impacts. 

This  announcement  is  intended  to 
inform  the  public  of  the  change  from 
preparation  of  a  DSEIS  to  preparation  of 
an  EA  for  Secretarial  Amendment  1  to 
the  Reef  Fish  FMP. 

Authority:  1h  {•.S.C  IHOl  e(  seq. 
Dated   September  29,  2003. 
Bruce  C.  Morehead, 

■\c'tini>  Dirrrtor.  Office  of  Sustainabh 
FishtTifs.  Xntional  Marin f  Fistwrifs  Sfnicp. 
;FR  Doc    0,1-25147  Filed  10-2-03;  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[l.D.  092403H] 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Proposed 
Amendment  1 3  to  the  Fishery 
Management  Plan  (FMP)  for  the  Shrimp 
Fishery  of  the  Gulf  of  Mexico;  Notice 
of  Preparation  of  Environmental 
Assessment 

AGENCY:  National  Marine  Fisheries 

Service,  .National  Oceanic  and 

.■\tmospheric  .Administration  (NOAA). 

Commerce. 

ACTION:  Notice  announcing  preparation 

of  an  environmental  assessment  (EA), 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  intends 
to  prepare  an  F]A,  in  accordance  with 
the  Nationi.1  Environmental  Policy  Act 
(NEPA),  for  Amendment  13  to  the 
Shrimp  FMP. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Steele,  telephone:  727-570-5305,  fax: 
727-570-5583,  e-mail: 
Phil  Stt'elf'&noaa. gov. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  actions  in  Amendment  13 
would  establish  a  bycatch  reporting 
methodology,  as  well  as  status  criteria 
and  benchmarks  such  as  maximum 
sustainable  yield,  optimum  yield, 
minimum  stock  size  threshold,  and 
maximum  fishing  mortality  threshold, 
for  penaeid  and  Royal  Red  shrimp 
stocks  in  the  Gulf  of  Mexico.  These 
actions  were  originally  combined  with 
other  actions  the  Council  was  evaluating 
in  Amendment  13  to  the  Shrimp  FMP. 
However,  this  earlier  Amendment  13 
had  become  very  complicated  with  the 
addition  of  measures  to  reduce  effort 
and  alternatives  for  a  bycatch  quota.  The 
highest  priorities  were  the 
establishment  of  status  criteria  and 
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benchmarks,  and  development  of  a 
standardized  bycatch  reporting 
methodology.  At  the  May  2003  meeting, 
the  Council  voted  to  move  all  other 
parts  of  Amendment  1 3  into 
Amendment  14.  Amendment  14 
includes  alternatives  for  vessel  permits, 
effort  reduction,  bycatch  quotas  and 
improvement  of  collection  of  effort  data. 

As  some  of  the  requirements  being 
considered  in  the  original  Amendment 
1 3  were  likely  to  have  significant  social 
and  economic  impacts  under  NEPA,  a 
Notice  of  Intent  to  prepare  a  Draft 
Supplemental  Environmental  Impact 
Statement  (DSEIS)  was  published  in  the 


Federal  Register  on  August  19,  2002  (67 
FR  53769).  Once  Amendment  14  was 
created,  however,  these  requirements 
were  moved  into  the  new  amendment. 

The  proposed  actions  remaining  in 
Amendment  13  are  not  presently 
expected  to  have  a  significant  impact  on 
the  human  environment.  Consequently, 
an  EA  will  initially  be  prepared  rather 
than  proceeding  directly  with  a  DSEIS. 
If  the  EA  results  in  a  Finding  of  No 
Significant  Impact  (FONSI),  the  EA  and 
FONSI  will  be  the  final  environmental 
documents  required  by  NEPA.  If  the  EA 
reveals  that  significant  environmental 
impacts  may  be  reasonably  expected  to 


result  from  the  proposed  actions,  the 
Council  will  prepare  a  DSEIS  to  further 
evaluate  those  impacts. 

This  document  is  intended  to  inform 
the  public  of  the  change  from  the  direct 
preparation  of  a  DSEIS  to  the  initial 
preparation  of  an  EA  for  Amendment  13 
to  the  Shrimp  FMP. 

Authority:  16  LJ.S.C.  1801  at  seq 

Dated:  September  29.  2003, 

Bruce  C.  Nforehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Senicc- 

[FR  Doc,  03-25148  Filed  10-2-03;  8:45  am] 
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contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
puDlic    Notices  o'  hearings  and  investiqatKDns 
committee  rneetinqs   agency  decisions  and 
rulings   delegations  ot  authuntv    tiling  3f 
petitions  and  applications  and  agency 
jtatements  ot  organization  and  functions  are 
examples  of  documents  appearing  m  this 
section 


DEPARTME^f^  OF  AGRICULTURE 

Fofest  Service 

South  Manti  Timber  Salvage;  Manti-La 
Sal  National  Forest,  Sanpete  and 
Sevier  Counties,  UT 

AGENCY:  FMrt'st  Son-ice.  USDA. 
ACTKDN:  Kt  V  iM-.i  notice  of  intent  to 
prt'fvirc  f'l!.  u  ijimental  impact 
statem^Tit. 

SUMMARY:  On  March  14.  L'002.  U.S. 

Distru  t  (  nurt  [uijoe  Dalt;  A.  Kimball 
l■^^ut■<i  an  .iiivcrsf  npmion  that  affected 
the  South  Manti  Tiiii'i*'!  Sii\,i^.'  project 
lKf(  iird  ')!  [)>•(  1--1  i!!  A  ,!■-  >iL;ii"(i  tiy 
aitintj  Fl)r^'^t  Snpfrvisor.  Crockett 
Duma-;   .)!,  May  2Z.  2000)   Based  upon 
thi-;  do(  ismn.  it  was  dettTnimed  that 
anrithtT  \KP.-\  analysis  and  decision 
(non-MtjnifiLant  Fnrost  Plan 
Amendment)  wrmhi  \\>-  in.'dt'  to  evaluate 
hiu*'  i;:!^^'  ,is  a  M,inai;>'ni''nt  Indir atur 
^pfi  H's    MI.S i  and  !i I  r*'pla(  ••  with  thf 
nnrtht'm  tjashavvk  bt'*iirt'  th>'  Forf^-t 
inadt-  annfhi-'r  dfc  mion  rt'iatr'd  to  tht> 
South  Mant:  Timber  Sai\agf'  prn|f'(  t 
The  Forest  has  devejoped  an  nori- 
significant  Forest  ['ian  .Vmt'ndmfnt  that 
was  sifcjned  on  liiii>'  U>    JDO  i   Thi-- 
.\mendment  (  hant^ed  on»'  MlS  troni  ttif 
bhie  tjrouse  to  the  northern  t^ashavvk. 
On  Mart  h  20,  2003.  a  team  met  to 
review  the  t'.xistint;  do(  ument  rt>lativp  tn 
section  18  of  the  Fort'st  Servue  \FF.\ 
Handbook   Clnnsecjuentlv.  thi-'  Foro^t  is 
deveiopint;  an  addendum  to  tht-  Final 
Fmvironmental  Impart  Statement  fFFIS' 
to  makf  siniple  <  nrrer  turns  dud  iipiFitf 
thp  dot  ument 

FOR  FURTHER  INFORMATION  CONTACT: 
Pleasf  (  ontar  t  [Jnui;  lont's.  TinitnT 
Program  Manai;*'r  and  Tnam  Leader 
Manti-l,a  .Sal  NatKinai  Fnrt'st   phon*' 
(4.3,0)  fiit>-2Hi:' 

SUPPLEMENTARY  INFORMATION:  Duo  U'  th-' 
i.ourl  del  isHin    tht'  implementatmn  nf 
thi.s  pro|ett  ha.s  bfen  substantialK 
delayed    It  is  antu  ipated  that  a  new 
det  ision  uill  be  (nmpleted  b\  [>'(.endKT 


111  2(10)    It  ha.s  not  been  determined  if 
additional  [)ubli(  st  oping  will  be 
oomph'ted    if  additional  sooping  is 
net fss,ir\    a  legal  notu  e  will  be  prinlet^ 
III  the  papt^r  of  ret:oril  and  the  original 
t  (immenters  will  be  >  ontai;te(f   The 
deciding  offit  lal  will  be  Alice  (iarlton 
In  tht'  new  de(  ismn.  there  will  bf  nn 
•  Milrv  into  aiiv  inventorized  Knatlless 
.\re,is  This  ai  ttoii  will  amenil  the 
Tiginal  \OI  datfd  Februarv  17,  1  49H 
I, \  Illume  bJ,  No    ,i  I ) 

Dated   Julv  Ifi.  2003, 
\tflissd  Bld(  kwell. 

Ai  liiiii  hun-f,t  Siipt-n  isor.  MantiUi  Sal 
National  Forpst. 
|FR  Dot    ()3-2.'>12q  Filed  10-2-03;  8:45  ami 

BltLING  CODE  3410-11-11 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Meeting  of  the  Land  Between  the 
Lakes  Advisory  Board 

AGENCY:  I  i.r.'st  ,Ser\Ke,  I'SD.A, 
ACTION:  \ntii  V  lit  111. ■.■ting. 


SUMMARY:   111.'  Land  B.'tw.'eii  the  Lakes 
,\dvisiirv  Mo.ird  will  hold  a  meeting  on 
Thursdav.  (ictob.T  23,  2003    Notu  e  of 
fills  m.>t!ting  is  giy.'ti  iiniiiT  tht?  Federal 
,\dv  isnrv  t'ommitt.'.^  .\(  t,  5  l'  S,C.  App, 

The  meeting  ag.-nda  iiii  hides  the 
folif)Wing 

( 1 )  Well  om.'  InirodiH  til  Ills;  ,\gcnda 
2  ]  I. HI.  L.ind  and  Kesoun  e 
Managem.-nt  Plan  (LKMP). 

I  <,]  Fru  in  iiimental  FaIik  ation 
Priigraius 

41  Bnard  I)is(  ussion  of  Comments 
K.'(  .'iv  cd 

I'll  Ipdatenii  LBl.  Activities. 

I'hf  meeting  IS  open  to  the  public. 
Written  I  ommeiits  are  inviteti  antf  mav 
b»'  maileti  tn   William  P,  Lisowskv.  Area 
Supervisor,  Land  Between  the  Lakes. 
100  Van  Morgan  Drive,  (ioltlen  Pimtl. 
Kcntui  kv  422  1  1    Written  comments 
[II list  he  rf(  t'i\.'d  at  Lautl  Bt!tween  The 
Lakes  bv  October  l:i,  2003,  in  order  for 
lopies  to  be  proviiletl  to  the  m(!mbers  at 
the  meeting   Boarti  members  will  review 
written  i  riinments  receivetl,  anti  at  their 
rfipifst,  iir<il  I  l.irificatifin  mav  be 
rt'tjuested  at  ,i  tutiire  meeting 

DATES:   rh.^  m.^.^ting  will  he  hidd  on 
Thursday    ( )i  lobcr  2.t.  2003,  «;30  a.m.  to 

12   to  [1  m  ,  (  DT 


ADDRESSES:  The  meeting  will  be  held  at 
Kenlake  State  Resort  Park.  Aurora,  KY, 
and  will  be  open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  Byers,  Advisory  Board  Liaison, 
Land  Between  the  Lakes,  100  Van 
Morgan  Drive,  Golden  Pond,  Kentucky 
42211, 270-924-2002. 
SUPPLEMENTARY  INFORMATION:  None. 

Dalfii,  Septfiiiber  23,  200:i. 
VVilham  P.  Lisowskv, 
Area  Supcmsor.  Land  BrtiMfn  Thr  Liikfs 
!FR  Dor   n3-2,S()HO  Filed  10-2-03:  8  4'i  ami 
BILLING  CODE  3410-11-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  (kmimittee  for  Purchase  from 

People  Who  .Are  Blind  or  Severely 

Disabled 

ACTION:  Prtiposed  additions  tn  and 

deletions  from  procurement  list. 

SUMMARY:  The  Committee  is  proposing 
to  atld  to  the  Procurement  List  products 
antl  a  service  tn  be  furnished  by 
nnnprtifit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
tlisabilities,  and  to  delete  products 
previouslv  furnished  bv  such  agent:ies. 

(Comments  Must  he  Received  on  or 
Before:  November  2,  2003. 
ADDRESSES:  (Committee  for  Purchase 
F'rom  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  lefferson  Davis  Highway, 
Arlington.  Virginia,  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shervl  D.  Kennerly.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
r.S.C:.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  proposed  actit:ns. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  tfie  entities  of  the 
Federal  Gt)yernment  identified  in  this 
notice  for  each  product  or  service  will 
be  required  to  procure  the  products  and 
serv  ice  listed  below  from  nonprofit 
agencies  employing  persons  who  are 
blind  nr  have  other  severe  disabilities. 
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Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  and  service  to  the 
Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  and  service  to  the 
Government. 

3.  There  are  no  knowm  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
service  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited. 

Commenters  should  identify  the 
statement{s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

End  of  Certification 

The  following  products  and  service 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Products 

Product/NSN:  CD/DVD  Label  Kit  and  Refills. 
7530-00-NIB-0660  (Kit) 
7530-00-NIB-0688  (Refill) 
NPA:  North  Central  Sight  Services,  Inc., 

Williamsport,  Pennsylvania 
Contract  Activity:  Office  Supplies  &  Paper 
Products  Acquisition  Center,  New  York, 
New  York. 
Product/NSN:  Dustpan  and  Brush  Set 

M.R.  1020 
NPA:  The  Lighthouse  for  the  Blind,  Inc. 

(Seattle  Lighthouse),  Seattle,  Washington 
Contract  Activity:  Defense  Commissary 

Agency  (DeCA),  Ft.  Lee,  VA 
Product/NSN:  GOJO/SKILCRAFT  Hair  & 
Bodv  Shampoo 
8520-6o-NIB-0028,  800  mL 
852O-0O-NIB-0029,  2000  mL 
8520-00-NIB-0066, 1000  mL 
Product/NSN:  GOJO/SKILCRAFT  Lotion 
Hand  Soap 
8520-O0-NIB-O012,  12  oz. 
8520-00-NIB-0024,  800  mL 
8520-00-NIB-0025,  200C  mL 
8520-00-NIB-0065, 1000  mL 
Product/NSN:  GOJO/SKILCRAFT  Natural 
Orange  Hand  Cleaner  with  Pumice 
852Q-O0-NIB-0069,  .5  Gal 
8520-OO-NIB-0070,  1  Gal 
Product/NSN:  MICRELL/SKILCRAFT 
Antibacterial  Hand  Soap 
8520-00-NIB-OOlO,  800  mL 
8.52O-OO-N1B-O027,  2000  mL 
8,'520-O0-NIB-O067,  1000  mL 
Product/NSN:  PURELL/SKILCRAFT  Instant 


Hand  Sanitizer 
8520-00-NIB-0008, 800  mL 
8520-00-NIB-0017.  2  oz. 
8520-00-NIB-0058,  1000  mL 
Pmduct/NSN:  PURELL/SKILCRAFT  Instant 

Hand  Sanitizer  with  Aloe  8520-00-NIB- 

0060,  4.25  oz. 
8520-00-NIB-0061.  12  oz. 
8520-00-NIB-0062, 800  mL 
8520-00-NIB-0063,  1000  mL 
Produc(/NSN.- GOJO/SKILCRAFT  Wall 

Dispenser 
4510-00-NIB-OOOl,  800  mL 
4510-00-NIB-0002,  2000  mL 
4510-00-NIB-0003,  1000  mL 
4510-O0-NIB-0007,  1000  mL 
4510-00-NIB-0008,  800  mL 
4510-0C-NIB-0009,  2000  mL 
Product/NSN:  PURELL/SKILCRAFT  Wall 

Dispenser 
4510-00-NIB-0005,  1000  mL 
4510-00-NIB-0006,  1000  mL 
NPA:  Travis  Association  for  the  Blind, 

Austin,  Texas 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Acquisition  Center.  New  York, 

New  York 
Product/NSN:  Hydration  On-the-Move 

System 
8465-00-NIB-0071,  Bravo  70  oz  Woodland 
8465-00-NIB-0072,  Bravo  70  oz  Desert 
8465-00-NIB-O073,  Bravo  70  oz  Black 

Night  Ops 
8465-00-NIB-0074,  Delta  100  oz 

Woodland 
8465-O0-NIB-0075,  Delta  100  oz  Desert 
8465-00-NIB-0076,  Delta  100  oz  Black 

Night  Ops 
8465-00-NIB-0077,  Alpha  120  oz 

Woodland 
8465-00-NIB-0078.  Alpha  120  oz  Desert 
8465-00-NIB-0079.  Alpha  120  oz  Black 

Night  Ops 
8465-00-NIB-0092,  Warrior  100  oz 

Woodland 
8465-OO-NIB-0093.  Warrior  100  oz  Desert 
8465-00-NIB-0094,  Warrior  100  oz  Black 

Night  Ops 
8465-OO-NIB-0095,  Sierra  100  oz 

Woodland 
8465-OO-NIB-0096.  Sierra  100  oz  Desert 
8465-00-NIB-O097,  Sierra  100  oz  Black 

Night  Ops 
Product/NSN:  Canteen,  One  Quart,  Flexible 

8465-00-NIB-0041,  Echo  1  qt 
NPA:  The  Lighthouse  for  the  Blind.  Inc. 

(Seattle  Lighthouse),  Seattle,  Washington 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Acquisition  Center,  New  York, 

New  York 
Product/NSN:  Safety-Walk.  Tapes  &  Treads 
7220-00-NIB-0022,  710  Black  Coarse  Tape 
722O-0O-NIB-O031,  710  Black  Coarse  Tape 
722O-OO-NIB-O032,  610  Black  General 

Purpose 
722O-OO-NIB-O046,  630  Yellow  General 

Purpose 
7220-00-NIB-O053,  510  Black 

Conformable 
7220-00-NIB-0054,  510  Black 

Conformable 
722O-O0-NIB-O061,  530  Yellow 

Conformable 
7220-00-NIB-0065.  310  Black  Medium 

Resilient 
7220-00-NIB-0075.  370  Gray  Medium 

Resilient 


7220-00-NIB-0136,  710  Black  Coarse  Tape 
7220-00-NIB-O137.  610  Black  General 

Purpose 
7220-00-NIB-0138.  620  Clear  General 

Purpose 
7220-O0-NIB-0139.  630  Yellow  General 

Purpose 
722O-0O-NIB-0140,  660  Brown  General 

Purpose 
7220-OO-NIB-O141.  510  Black 

Conformable 
722O-OO-NIB-0142,  520  Yellow 

Conformable 
7220-00-NIB-0143,  310  Black  Medium 

Resilient 
7220-00-NIB-0144,  370  Gray  Medium 

Resilient 
NPA:  Louisiana  Association  for  the  Blind, 

Shreveport.  Louisiana 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Acquisition  Center,  New  York. 

New  York. 

Service 

Ser\'ice  Type/Location:  Grounds 

Maintenance.  Darnall  Army  Community 
Hospital/Clinics  (Buildings  420.  2242. 
2245.  2255,  2250,  7015,  9440.  56503, 
4222,  33001,  33003,  39033,  4441,  4909, 
76022,  90043,  36000.  36001,  36007. 
36014,  36017)  Fori  Hood.  Texas 

NPA:  Professional  Contract  Services,  Inc., 
Austin,  Texas 

Contract  Activity:  III  Corps  and  Fort  Hood 
Contracting  Command.  Fort  Hood,  Texas 

Deletions 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  products  proposed 
for  deletion  from  the  Procurement  List. 

End  of  Certification 

The  following  products  are  proposed 
for  deletion  from  the  Procurement  List: 

Products 

Proc/urfAVS.V  Cleaner,  Water  Soluble 
6840-01-367-2913 
7930-01-367-2964 
7930-01~3(i7-2967 
7930-01-367-2968 
7930-01-367-2970 
NPA:  .Association  for  the  Blind  &  Visually 
Impaired  &  Goodwill  Industries  ot 
Greater  Rochester,  Rochester.  New  '>  ork 
Contract  Activity:  GSA.  Southwest  Supply 
Center.  Fort  Worth.  Texas 
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Producf/.VSjV.  Clipboard  File 

7520-01-*  3  4- .1404 
\PA   Industrit-s  nf  thf  Blnui,  Inc.. 

Greensboro,  North  (^arolma 
Contmct  Activity  Office  Supplies  &  Paper 

Produt  ts  .Acquisition  Center.  New  York 

New  York 

Sheryl  D.  Kennerly. 

Director  Information  Management. 
FK  Un(    o;(-JSlS(i  Fil^^i  10-2-03;  8:45  am) 

BILUNG  CODE  63S3-0t-«> 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  .\rp  Blind  or  Sr\>'rel\ 
Di.sdbied 

ACTION:  .\dditions  to  and  deletions  from 
procurement  list. 


SUMMARY:  This  action  adds  to  the 

Proc  urement  List  services  to  he 
furnished  bv  nonprofit  agencies 
employing  persons  who  are  blind  or 
ha\  e  other  severe  disabilities,  and 
deletes  from  tfie  P'rocurement  I.ist 
products  previouslv  furnisheri  h\  sui  h 
agencies 

EFFECTIVE  DATE:  November  _'.  2003. 

ADDRESSES:  ( iiminiittee  fijr  Purchase 
From  Pfople  Who  .\ro  Blin<i  or  .Severely 
Disabled,  jpfferson  Pla/^a  2,  Suite  10800, 
1421  lefferson  Davis  Highway. 

.\rlini;ton.  Virginia    22202- 125q 

FOR  FURTHER  tNFORMATKDN  CONTACT: 

.Shervl  I)    .<enneriy,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION: 

Additions 

On  lulv  2,T,  August  1.  2()0,<    th^' 
Committee  for  Purchase  From  People 
Who  .\re  Blind  or  .Se\e^^'ly  [disabled 
published  notice  (68  PR  440.59,  45217) 
of  proposed  additions  to  the 
Procurement  List 

.-\fter  consideration  of  thf  material 
presented  to  it  concerning  capability  of 
qualified  ntiiifirofit  agencies  to  provide 
the  services  and  impact  of  the  addition-^ 
on  the  current  or  most  recent 
c  ontrac  tors,  the  Cioinmittee  has 
determined  that  the  services  listed 
below  are  suitable  for  proc  urement  bv 
the  Federal  (Government  under  4  1  U.S.C 
46— 18c  and  41  CFR  ,t1-2  4 

Hegulaton  Fli^xihihtv  At  t  (ATtitu  ntmn 

I  certifv  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  ma|or  factors  c  onsidf-red  for  this 
certificdtiun  were 


1.  The  action  will  not  result  in  any 
additicmal  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
servK;es  to  the  Government 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government, 

.5  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  javits-Wagner- 
ODay  Act  (41  CSC.  46-48c)  in 
connet:tion  with  the  services  proposed 
for  ddilition  to  the  Procurement  List. 

End  of  Certification 

Accordingly,  the  following  services 
are  added  to  the  Procurement  List; 

Services 

.Sf'rvire  Tvpe/Location   .Xilininistrative 

.Service,  F'edera!  Office  Building, 

Martinshurg,  West  Virginia. 
\PA   fob  S(]udd,  in<     (!larksburg,  We-il 

Virginia 
Contract  Activity:  C,S.\   PB,S.  Mk)  Atlantu 

Region  l.tPtCr'l.  t'h)l,i<lfl|.liia. 

Pennsvlvanifl 
Service  Tvpr  UKcition   lanitorial/Cu.slodial, 

Bureau  i)f  Laud  Management.  .Salt  Lake 

Field  Office  and  VVarehou.se.  Salt  Lake 

City.  Ctah 
\!'A.  Community  FoumidtMni  tor  the 

Disabled,  inc  ,  Salt  Lake  CiU    I  t.ih 
Contract  Activity:  Bureau  oi  Land 

Management — l.'tah  State  Office.  Salt  Lake 

City,  Utah. 
Service  Type/Location:  Janitorial/Grounds 

Maintenance,  Veterans  Affairs  Regional 

Office.  Montgomery.  Alabama. 
NPA.  Lakeview  Center   Iik      l'fiis,«  nl.i 

Florida. 
Contract  Activity  Veterans  .\ff.iirs  Regmn.tl 

Office  Montgomery,  Alabama. 

Deletions 

On  .Xugust  1.  200.L  the  Committee  for 
Purcha.se  From  People  Who  Are  Blind 
or  .Severelv  Disabled  published  notice 
(68  FR  4,')2  18)  of  proposed  deletions  to 
the  Procurement  List.  After 
consideration  of  th(^  relevant  m.itter 
presented,  the  Committee  has 
determined  that  the  jiroducts  listed 
below  art'  no  longer  suitable  for 
()rn(  urement  bv  the  Federal  Government 
under  41  L;.S,C.  46-48(  and  41  flFR  .51- 
2  4 

lii-iiiil(itiir\  h'I'^\ifiilit\  Act  lATtifnation 

1  I  ertit\  til, it  the  following  action  will 
not  have  a  significant  impact  on  a 
^ubstantlal  number  of  small  entities. 
The  ma|or  factors  considered  for  this 
I  ertification  were: 

1    The  action  may  not  result  in  any 
atldifiimal  reporting,  rf-cordkeeping  or 
other  (:oni[ili,in(  t'  retjuirements  for  small 
entities. 


2,  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
products  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  products  deleted 
from  the  Procurement  List. 

End  of  Certification 

Accordingly,  the  following  products 
are  deleted  from  the  Procurement  List: 

Products 

Product/NSN:  Cushion.  Chair,  7210-00-205- 

1173, 7210-00-205-1175, 
.\PA   None  currently  authorized. 
Contract  Activity:  GSA.  Southwest  Supply 

Center,  Fort  Worth,  Texas, 
Product/NSS  Gown.  Patient  Examining. 

65:52-00-42 1-7828, 
.\'PA   Riverside  Industries,  Inc., 

Lasthampton,  Massachusetts, 
Contract  Activitv:  Defense  Supply  Center 

Philadelphia.  Philadelphia,  Pennsylvania. 
Proc/ucf/.VS.V  Sheet.  Bed— Disposable,  7210- 

00-144-6082 
.\PA   Riverside  Industries.  Inc., 

Easlh.impton,  Massachusetts, 
Contract  Activity:  Defense  Supply  Center 

Philadelphia.  Philadelphia.  Pennsylvania. 

Sheryl  D.  Kennerly, 

DirHi  lor.  Intorniation  Management. 

IFR  Uoi  .  03-25157  Filed  10-2-03;  8:45  am) 

bILLING  CODE  6353-01 -P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  1300] 

Approval  for  Expanded  Manufacturing 
Authority  (Motor  Vehicles),  Foreign- 
Trade  Subzone  98A;  Mercedes-Benz 
U.S.  International,  Inc.,  Tuscaloosa 
County,  AL 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  lune  18.  1934,  as 
amended  (19  U.S.C.  81a-81u).  the  Foreign- 

Irade  Zones  Board  (the  Board)  adojjts  the 
tollou  ing  Order: 

Whereas,  the  City  of  Birmingham. 
Alabama,  grantee  of  Foreign-Trade  Zone 
98.  has  requested  authority  on  behalf  of 
Mercedes-Benz  U.S,  International,  Inc. 
(MBCSl),  operator  of  FTZ  98A,  at  the 
MBUSl  motor  vehicle  manufacturing 
plant  in  Tuscaloosa  County,  Alabama,  to 
expand  the  scope  of  manufacturing 
authoritv  to  include  new  manufacturing 
capacitv  under  FTZ  procedures  (FTZ 
Doc.  5')-2002.  filed  12-17-2002): 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (67  FR  79046,  12-27-2002); 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
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examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now  Therefore,  the  Board  hereby 
approves  the  request,  subject  to  the  FTZ 
Act  and  the  Board's  regulations, 
including  Section  400.28. 

Signed  at  Washington,  DC  this  17th  day  of 
2003. 

lames  J.  Jochum, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 
(FR  Doc.  03-25161  Filed  10-2-03;  8:45  am] 

BILLING  CODE  3S1IM>S-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1301] 

Grant  of  Auttiority  for  Sulizone  Status; 
Lion  Oil  Company  (Oil  Refinery 
Complex),  El  Dorado,  AR 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "  *  *   *  the  establishment 
*   *   *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  Arkansas  Department  of 
Economic  Development,  grantee  of 
Foreign-Trade  Zone  14,  has  made 
application  to  the  Board  for  authority  to 
establish  special-purpose  subzone  status 
at  the  oil  refinery  complex  of  Lion  Oil 
Company,  located  in  El  Dorado, 
Arkansas  (FTZ  Docket  2-2003,  filed  1/ 
15/03); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (68  FR  4167,  1/28/03);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 


would  be  in  the  public  interest  if 
approval  is  siibject  to  the  conditions 
listed  below; 

Now,  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
oil  refinery  complex  of  Lion  Oil 
Company,  located  in  El  Dorado, 
Arkansas  (Subzone  14D),  at  the 
locations  described  in  the  application, 
subject  to  the  FTZ  Act  and  the  Board's 
regulations,  including  §400.28,  and 
subject  to  the  following  conditions: 

1.  Foreign  status  (19  CFR  146.41, 
146.42)  products  consiuned  as  fuel  for 
the  petrochemical  complex  shall  be 
subject  to  the  applicable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR 
146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  146.42)  may  be  elected 
on  refinery  inputs  covered  under 
HTSUS  Subheadings  #2709.00.10, 
#2709.00.20,  #2710.11.25,  #2710.11.45, 
#2710.19.05,  #2710.19.10.  #2710.19.45, 
#2710.91.00,  #2710.99.05,  #2710.99.10, 
#2710.99.16,  #2710.99.21  and 
#2710.99.45  which  are  used  in  the 
production  of: 

— Petrochemical  feedstocks  (examiners 
report.  Appendix  "C"); 

— products  for  export; 

— and,  products  eligible  for  entry  under 
HTSUS  #  9808.00.30  and  #  9808.00.40 
(U.S.  Government  purchases). 

Signed  at  Washington,  DC  this  17th  day  of 
September  2003. 
James  J.  lochum. 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 
Attest: 

Dennis  Puccinelli, 
Executive  Secretary. 

[FR  Doc.  03-25162  Filed  10-2-03;  8:45  am] 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  47-2003] 

Foreign-Trade  Zone  37 — Orange 
County,  New  York;  Request  for 
Manufacturing  Authority,  Minolta 
Advance  Technology,  Inc.  (Toner 
Products) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  Orange  County,  New  York, 
grantee  of  FTZ  37,  on  behalf  of  Minolta 
Advance  Technology,  Inc.  (Minolta), 
requesting  authority  to  manufacture 
bulk  toner  emd  toner  cartridges  under 
FTZ  procedures  within  FTZ  37— Site  7. 
The  application  was  formally  filed  on 
September  23,  2003. 


The  Minolta  facility  is  located  at  (1 
bldg.,  88,039  sq.  ft.  (with  a  possible 
125,000  sq.  ft.  to  be  added  in  the  future) 
on  19.2  acres).  The  plant  (40  employees) 
produces  bulk  toner  (HTSUS  3707, 
6.5%),  toner  cartridges  for  computer 
printers  (HTSUS  8473,  duty-free)  and 
photocopiers  (HTSUS  9009,  duty-free  to 
3.7%),  and  remanufactures  toner 
cartridges  (HTSUS  8473  and  HTSUS 
9009,  duty-free  to  3.7%). 

Foreign-sourced  materials  will 
account  for  some  40-80  percent  of 
finished  product  value,  and  may 
include  items  from  the  following 
general  categories:  inorganic  acids; 
artificial  corundum;  aluminum  oxide; 
iron  oxides;  silicates;  organo-sulfur 
compounds;  heterocyclic  compounds; 
other  organic  compounds;  artificial  and 
prepared  waxes;  chemical  preparations 
for  photographic  uses,  propylene/ 
styrene/acrylic  polymers;  polyacetals; 
self-adhesive  sheets/plates  of  plastics; 
other  sheets/plates  of  plastics;  plastic 
lids/stoppers;  articles  of  vulcanized 
rubber,  belts;  paper  and  paperboard; 
cartons;  paper;  printed  booklets  and 
leaflets;  seals  and  tapes  for  cartridges; 
aluminum  foils;  records,  tapes  and  other 
recorded  media;  parts  and  accessories 
(other  than  carrying  cases)  for  use  with 
machines  under  HTSUS  8469  to  8472; 
parts  sutiable  for  use  with  apparatus  of 
HTSUS  8525  or  8528;  electrical 
apparatus  for  switching  or  protecting 
electrical  circuits. 

Zone  procedures  would  exempt 
Minolta  from  Customs  duty  payments 
on  foreign  materials  used  in  production 
for  export.  Some  1 2  percent  of  the 
plant's  shipments  are  currendy  exported 
and  are  projected  to  increase  to  some  30 
percent  in  the  future.  On  domestic  sales, 
the  company  would  be  able  to  choose 
the  duty  rates  that  apply  to  the  finished 
products  (primarily  duty-free,  and  some 
up  to  6.5%),  rather  than  the  duty  rates 
that  would  otherwise  apply  to  the 
foreign-sourced  materials  noted  above 
(duty-free  to  8  percent,  weighted 
average  6.5%).  At  the  outset,  the 
company  is  requesting  to  manufacture 
toner  cartridges  for  multi-function 
printers  (HTSUS  8473.40.8000,  duty- 
free) from  bulk  toner  (HTSUS 
3707.90.3290,  6.5%)  sourced  abroad. 
The  application  indicates  that  the 
savings  from  zone  procedures  will  help 
improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
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Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade- Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  41CK)W. 
1099  14th  St.  NfW  .  Washington.  DC 
20005;  or 

2  Submissions  Via  the  US  Postal 
Service:  Foreign-Trade- Zones  Board, 
U.S.  Department  of  Commerce.  FCB — 
Suite  4100W.  1401  Constitution  Ave 
NW.,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
December  2,  2003.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  (to  December  1  7,  2003) 

A  copy  of  the  application  and 
dccompanving  exhibits  will  he  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretarv  at  address  Number  1  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  .\ssistance  Center, 
707  Westchester  Avenue,  Suite  209. 
White  Plains,  New  York  10604 

l)Htfi!    September  23.  200J. 
Dennis  Puccinelli. 
FMTutivf  .Secre/arv. 
[FR  Doc.  o;)-251ti.l  Filed  10-2-03;  8:45  ami 

8M.UNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zor>es  Board 
[Docket  49-2003] 

Foreign-Trade  Zone  171 — Liberty 
County,  TX,  Area;  Application  for 
Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Liberty  Countv 
Economic  Development  Ciorporation, 
grantee  of  Foreign-Trade  Zone  171, 
requesting  authority  to  expand  FTZ  171, 
in  the  Liberty  C^ounty.  Texas,  area. 
ad)acent  to  the  Houston  Customs  port  of 
entrv  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act.  as  amended 
(19  L^.S.C.  81a-Hlu].  and  the  regulations 
of  the  Board  (15  CFR  Part  400)   It  was 
formally  filed  on  September  24,  2003. 

FTZ  171  was  approved  on  January  4. 
1991  (Board  Order  501.  56  FR  1166,  1/ 
11/91)  and  was  expanded  on  August  9. 
1999  (Board  Order  1049,  64  FR  46181. 
8/24/99)  and  April  15.  2002  (Board 
Order  1225.  67  FR  20087.  4/24/02)   The 
zone  project  currently  consists  of  the 
following  sites:  Site  /  (150  acres) — City 
of  Cleveland's  International  Industrial 
Park,  on  Highway  FM  2025,  west  of  US. 


Highway  59;  Site  2  (45  acres) — Port  of 
Liberty  County  Industrial  Park,  located 
on  the  Trinity  River;  Site  3  (27  acres) — 
industrial  park  on  the  Trinity  River, 
some  2  miles  south  of  U.S.  Highway  90, 
City  of  Liberty;  Site  4  (24  acres) — within 
the  Cleveland  Municipal  Airport 
facility.  Highway  FM  787,  Liberty 
County,  Site  5  (583  acres) — Sjolander 
Plastics  Storage  Railyard  facility, 
adjacent  to  Highway  146,  approximately 
2  miles  south  of  Dayton  (Liberty 
County);  and.  Site  6  (200  acres.  3 
parcels) — located  between  West  Bay 
Road  and  FM  1405.  within  the  western 
portion  of  the  15,000-acje  Cedar 
Crossing  Industrial  Park  in  the  City  of 
Bavtown  (Chambers  County). 

The  applicant  is  now  requesting 
duthoritv  to  expand  the  general-purpose 
zone  to  include  three  additional  sites 
(306  acres)  in  Huntsville  (Walker 
County).  Texas:  Proposed  Site  7  (200 
acres )^75  South  Industrial  Park, 
adjacent  to  Highway  75  and  Interstate 
45,  Huntsville;  Proposed  Site  8  (103 
acres) — 75  North  Industrial  Park, 
adjacent  to  Highway  75  and  Interstate 
45.  Huntsville.  and.  Proposed  Site  9  (3 
acres) — M&M  Designs  Industrial  Park, 
1981  Quality  Boulevaid,  Huntsville.  All 
three  sites  .ue  located  within  a  .State- 
sponsored  Enterprise  Zone  No  specific 
manufacturing  authority  is  being 
requested  at  this  time.  Such  requests 
would  he  made  to  the  Board  on  a  case- 
by -case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretarv  at  one  of  the 
addresses  below: 

1  Submissions  via  Express/Package 
Delivery  .Services:  Foreign-Trade  Zones 
Board.  U.S.  Department  of  (Commerce. 
Franklin  Court  Building— Suite  4100W. 
1099— 14th  Street.  NW.,  Washington, 
DC  20005;  or 

2  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  (^ommerc:e,  FCIB — 
Suite  4100W.  1401  Constitution 
Avenue.  NW  .  Washington.  DC  20230. 

The  closing  period  for  their  receipt  is 
December  2.  2003.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  (to  December  17.  2003). 

A  copy  of  the  applic;ation  and 
accompanying  exhibits  will  be  available 
for  public:  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 


Secretary  at  the  first  address  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center, 
15600  John  F.  Kennedy  Boulevard,  Suite 
530,  Houston.  Texas  77032. 

Dated:  September  24.  2003. 
Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  03-25164  Filed  10-2-03:  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 
(Docket  No.  02-BXA-02 

In  ttie  Matter  of:  Adbulamir  Mahdi,  aka 
Amir  Mahdi  and  aka  Jasin  Khafaf,  20 
Huntingwood  Drive,  Cartx>rough, 
Ontario,  Canada,  Ml  W1A2  and  Ots 
Refining  Equipment  Corporation,  7030 
Woodbine  Avenue,  NE.,  Suite  500, 
Markham,  Ontario,  Canada  L3R  6G2, 
Respondents 

Decision  and  Order 

On  November  22.  2002,  the  Bureau  of 
Industry  and  Security  (BIS) '  issued  an 
amended  charging  letter  against  the 
respondents.  Abdulamir  Mahdi,  also 
known  as  Amir  Mahdi  and  Jasin  Khafaf 
("Mahdi"),  and  OTS  Refining 
Equipment  Corporation  (OTS).  that 
alleged  six  violations  of  the  Export 
Administration  Regulations  (EAR).^  The 
charges  are  related  to  the  export  of  U.S.- 
origin  oil  filed  equipment  to  Iran 
through  Canada.  The  specific  charges  as 
amended  were;  (1)  One  charge  under 
section  764.2(d)  of  the  EAR  of 
conspiring  to  export  the  equipment  to 
Iran  without  the  required  authorization 
from  the  U.S.  Government;  (2)  two 
charges  under  §  764.2(a)  of  the  EAR  of 
making  such  unauthorized  exports  to 
Iran;  (3)  one  charge  under  §  764.2(c)  of 
the  EAR  of  soliciting  or  attempting  an 
unauthorized  export  to  Iran;  (4)  one 
charge  under  §  764.2(g)  of  the  EAR  of 
making  a  false  statement  on  a  Shipper's 
Export  Declaration;  and  (5)  one  charge 
under  §  764.2(e)  of  the  EAR  of 
transferring  and  forwarding  goods  to 
Iran  with  knowledge  that  the  items  were 
exported  from  the  United  States  in 
violation  of  the  EAR.  See  BIS  Amended 
Charging  Letter  of  November  22.  2002. 

On  September  6,  2002,  the  ALJ  issued 
an  order  that  granted  in  part  BlS's 
motion  for  summary  decision.  That 


'  The  BiircHii  nf  liuliislrv  and  Security  was 
torinprly  known  as  the  Bureau  uf  Export 
Arlniinistrrttion  Thf  name  of  the  Bureau  wa.s 
(  hanged  pursuant  to  an  order  assigned  bv  the 
Sc(.retHrv  of  Con.merte  nn  .April  Ifi.  2002 

-  The  Export  .Administration  Regulations  are 
KCKlified  at  IS  CFR  7JO-799. 
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order  found  Mahdi  liable  on  the 
conspiracy  charged  based  on  the 
collateral  estoppel  effect  of  his  prior 
criminal  conviction  for  conspiracy. 
BlS's  motion  for  summary  decision  was 
denied  on  other  charges.  See  ALJ  Order 
of  September  6,  2002. 

On  May  13,  2003,  the  ALJ  conducted 
an  evidentiary  hearing  in  this  matter. 
On  August  26,  2003.  the  ALJ  issued  a 
Recommended  Decision  and  Order,  in 
which  he  found  that  Mahdi  and  OTS 
each  committed  the  six  violations 
described  above.  The  ALJ  also 
recommended  the  denial  of  the  export 
privileges  of  Mahdi  and  OTS  for  20 
years.  See  Recommended  Decision  and 
Order  of  August  26,  2003. 

Pursuant  to  §  766.22  of  the  EAR,  the 
ALJ's  Recommended  Decision  and 
Order  has  been  referred  to  me  for  final 
action.  Based  on  my  review  of  the  entire 
record,  I  find  that  the  record  supports 
the  ALJ's  findings  of  fact  and 
conclusions  of  law  regarding  each  of  the 
above-referenced  charges.  I  also  find 
that  the  penalty  recommended  by  the 
ALJ  is  appropriate,  given  the  nature  of 
the  violations,  the  scope  of  the 
respondent's  efforts  to  make 
unauthorized  exports,  and  the 
importance  of  preventing  future 
unauthorized  exports  to  Iran,  an 
embargoed  coimtry.  I  therefore  affirm 
the  findings  of  fact  and  conclusions  of 
law  in  the  ALJ's  Reconunended 
Decision  and  Order.^ 

It  is  hereby  ordered, 

First,  that  for  a  period  of  20  years 
from  the  date  on  which  this  Order  takes 
effect,  Abdulamir  Mahdi,  also  known  as 
Amir  Mahdi  and  Jasin  Khafaf,  20 
Huntingwood  Drive,  Scarborougk, 
Ontario.  Canada,  MlWlA2,  and  OTS 
Refining  Equipment  Corporation,  7030 
Woodbine  Avenue,  NE.,  Suite  500, 
Markham,  Ontario,  Canada,  L3R6G2, 
(hereinafter  collectively  referred  to  as 
"Denied  Persons"  and  individually 
referred  to  as  "as  Denied  Person"),  and 


"  There  are  two  minor  clarifications  to  the  ALJ's 
Recommended  Decision  and  Order  that  need  to  be 
made: 

(1 )  The  language  in  paragraph  2  of  Part  V  of  the 
Kecomniended  Decision  and  Order  indicates  that 
Canada  does  not  require  licenses  for  non-munitions 
items  of  Canadian-origin  to  Iran.  However,  while 
Canada  does  not  control  the  oil  field  equipment 
exported  by  Mahdi  and  OTS  to  Iran,  it  does  in  fact 
control  the  export  of  certain  other  non-munitions 
items  of  Canadian-origin  to  Iran. 

(2)  The  language  quoted  from  the  Iranian 
Transactions  Regulations  at  31  CFR  560.204(a)  in 
Part  VILA  of  the  Recommended  Order  was  not  in 
effect  until  after  the  conduct  at  issue  in  this  case. 
However,  the  language  of  §  560.204  that  was  in 
effect  at  the  time  of  respondents'  conduct  plainly 
reached  their  actions.  See  United  States  v.  Ehsan, 
163  F.3d  855.  858-59  (4th  Cir.  1998)  (shipment  to 
the  United  Arab  Emirates  ultimately  intended  for 
Iran  Tits  the  plain  meaning  of  an  'exportation 'to 
Iran  ■  under  31  CFR  560.204). 


all  of  their  successors  or  assigns, 
officers,  representatives,  agents,  and 
employees,  may  not,  directly  or 
indirectly,  participate  in  any  way  in  any 
transaction  involving  any  commodity, 
software,  or  technology  (hereinafter 
collectively  referred  to  as  "item") 
exported  or  to  be  exported  from  the 
United  States  that  is  subject  to  the  EAR, 
or  in  any  other  activity  subject  to  the 
EAR,  including,  but  not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of.  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way.  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  EAR.  or  in  any  other 
activity  subject  to  the  EAR;  or 

C.  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  EAR,  or  in 
connection  with  any  other  activity 
subject  to  the  EAR. 

Second,  that  no  person  may.  directly 
or  indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  a  Denied  Person  any  item  subject  to 
the  EAR; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
a  Denied  Person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  EAR  that  has  been  or  will 
be  exported  from  the  United  States : 
including  financing  or  other  support 
activities  related  to  a  transaction 
whereby  a  Denied  Person  acquires  or 
attempts  to  acquire  such  ownership, 
possession,  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  a  Denied  Person  of  any 
item  subject  to  EAR  that  has  been 
exported  from  the  United  States; 

D.  Obtain  frtim  a  Denied  Person  in  the 
United  States  any  item  subject  to  the 
EAR  with  knowledge  or  reason  to  know 
that  the  item  will  be,  or  is  intended  to 
be,  exported  from  the  United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  EAR  that  has 
been  or  will  be  exported  from  the 
United  States  and  that  is  owned, 
possessed,  or  controlled  by  a  Denied 
Person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed,  or 
controlled  by  a  Denied  Person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  EAR  that  has  been  or  will 
be  exported  from  the  United  States.  For 
purposes  of  this  paragraph,  "servicing" 


means  installation,  maintenance,  repair, 
modification,  or  testing. 

Third,  that  after  notice  and 
opportunity  for  comment  as  provided  in 
Section  766.23  of  the  EAR,  any  person, 
firm,  corporation,  or  business 
organization  related  to  a  Denied  Person 
by  affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
made  subject  to  the  provisions  of  this 
Order. 

Fourth,  that  this  Order  shall  be  served 
on  the  Denied  Persons  and  on  BIS.  and 
shall  be  published  in  the  Federal 
Register.  In  addition,  the  ALJ's 
Recommended  Decision  and  Order, 
except  for  the  section  with  the  heading 
"Recommended  Order."  shall  be 
published  in  the  Federal  Register. 

This  Order,  which  constitutes  the 
final  agency  action  in  this  matter,  is 
effective  upon  publication  in  the  -^^ 

Federal  Register. 

Dated:  September  29.  2003. 
Kenneth  I.  Juster, 

Under  Secretary  of  Commerce  for  Industry 
and  Security- 
Recommended  Decision  and  Order 

Before:  Hon.  Peter  A.  Fitzpatrick, 

Administrative  Law  Judge,  United 
States  Coast  Guard. 
Appearances: 
Philip  D.  Golrick.  Esq. — For  the 

Bureau  of  Industry  and  Security 
Abdulamir  Mahdi— PRO  SE 

Table  of  Contents 

I.  Table  of  Contents 

II.  Summan,'  of  Decision 

III.  Preliminary'  Statement 

IV.  Applicable  Statutes  and  Regulations 

A.  Statutes 

B.  Regulations 

V.  Findings  of  Fact 

A.  Background 

B.  Conspiracy  to  Export  Oil  Field 
Equipment  from  the  United  States  to  Iran 
via  Canada 

C.  The  Export  of  Oil  Field  Equipment  from 
the  United  States  to  Iran  via  Canada 

1,  The  October  30,  1997  Export  from  the 
United  States  to  Iran 

2.  The  February  2.  1998  Export  from  the 
United  States  to  Iran 

D.  The  Attempt  to  Export  Oil  Field 
Equipment  on  March  17.  1999 

VI.  Ultimate  Findings  of  Fact  and 

Conclusions  of  Law 

VII.  Discussion 

A,  Applicability  Of  The  Export 
.Administration  Act  And  Regulations  To 
Respondents 

B.  Violations  Of  The  Ebcport 
Administration  Act  And  Regulations 

1.  Conspiracy  to  Obtain  Oil  Field 
Equipment  from  the  United  States 

2.  Unauthorized  Export  from  the  United 
States  to  Iran 

3.  Soliciting  or  Attempting  an 
Unauthorized  Export  from  the  United 
States  to  Iran 


VmAmral  Simstiir/Vnl     RR    Nn     1Q?./Fridav    DrtohRr  3.   2003  /  Nntirp.t 


5740a 


57408 


Federal  Register/ Vol.  fi8.  No.   192 /Friday,  October  3.  2003 /Notices 


4.  Making  a  False  Statement  on  a  Shipper's 

[>^  Idratjon 
T   kfiowinglv  Violating  the  Export 
Administration  Regulations 
V'lII   Reason  for  the  Sanction 
IX.  Recommended  Order 
Attdt  hment  .X  exhibit  List 
■A.  ludge  s  txhibit 
B  (;overnm»*iit  Exhibit 
.\ttdt;hmeiit  B  Rulings  on  Bureau's  Proposed 
Findings 
A  Proposed  Findings  of  Fact  and 

Conclusions  of  Law 
H   Proposed  Ultimate  Findings  of  Fact  and 
Conclusions  of  Law 
Notice  to  the  Parties  Regarding  Review  by 

Under  Secretary 
Certificate  of  Service 

II.  Summary  of  Decision 

This  case  invoJvHd  cnvi^Tt  np^ratinns 
bv  Respondents  Abduldiinr  Mdhdi  and. 
his  wholly  owned  company,  OTS 
Refining  Equipment  C'orporation 
("OTS"),  to  unldvvfullv  ship  oil  field 
equipment  from  the  Lnited  States  to 
Iran  through  ("anada  in  violation  nf  the 
Export  Administratinn  .\i  t  nf  m7M 
("Act"  or  "EAA ")  and  the  Export 
i\dministration  Regulations  r  EAR"). 
See  50  U.S.C.  App  .Sees.  2401-2420 
(1991).  amended  hv  Puh   L   106-508. 
114  Stat   2360  (Supp   2002)  (EAA);  15 
CFR  parts  730-74  (1997-1999)  (EAR) 
The  EA.\  and  its  underlving  regulations 
establish  a  "system  of  (  ontmlling 
exports  by  balancing  national  sec  untv, 
foreign  policy  and  domestic  supply 
needs  with  the  interest  of  encouraging 
export  to  enhance  *    *    *  the  economic 
well  being  "  of  the  L'nited  States.  See 
Times  Publ'g  Co  v.  United  States  Dep't 
of  Commerce.  236  F  3d  1286,  1290  (11th 
Cir.  2001);  see  also  50  U  S.C.  .^pp 
2401-02  ' 

Here,  six  violations  of  thp  EAR  dr^' 
alleged  and  the  Bureau  of  Industry  and 
Security,  L'nited  States  Department  of 
Commerce  ("Bureau    ur  '  BIS   )  seeks 


Thp  EAA  jmi  dll  regulations  under  it  expired  on 
August  20.  2001   See  50  U  S.C.  App  2419.  Three 
iIhvs  b^fort-  its  expiration,  the  President  declared 
that  the  lapse  of  the  EAA  constitutes  a  national 
■•iner^encv   Sep  Exec  Order  No.  13222,  leprinted 
in   M  :  F  R   M  '85-784.  2001  Comp  (2002) 
Exer(  isinu  authority  under  the  International 
Emer))en(  \  Etonuinir  Powers  Act  ( "lEEPA"),  50 
I   S  C:   I701-I706  (2002),  the  President  maintained 
ihe  effectiveness  of  the  EAA  and  its  underlving 
rPKuiations  throughout  the  expiration  period  by 
issuing  Exec    Order   No.  13222  on  August  17,  2001 
Id  The  effectiveness  of  the  export  control  laws  and 
res;ulations  were  further  extended  by  Notice  issued 
bv  the  President  on  August  14.  2002  See  Notice  of 
August  14   J(X12  Continuation  of  Emergency 
Kegariiing  Export  Control  Regulations,  reprinted  in 
!  OK  at  306  12003)  Courts  have  held  that  the 
(  onlinuatiuri  of  the  ojjeration  and  effectiveness  of 
Ihe  E.AA  and  its  regulations  through  Ihe  issuance 
of  Exec  utivf  Orders  bv  the  President  constitutes  a 
valid  exeri  ise  of  authority   .See  Wisconsin  Pro/ect 
on  Suclear  Anns  Control  v   United  States  Dep't  of 
Commerce.  J17  K  Jd  275,  278-79  (D  C.  Cir   2003); 
Times  Pvbig  Co.  supra.  236  F  3d  at  1290 


denial  of  the  Respondents'  export 
privileges  from  the  United  States  for  a 
period  of  20  years  This  case  was 
brought  while  Mr  Mahdi  was  serving  a 
4-vear  and  3-in()nth  sentence  in  Federal 
prison  based  on  a  F'lea  of  Guilty  to  one 
count  of  conspiracy  to  export  oil  field 
equipment  from  the  L'nited  States  to 
Iran  and  Iraq  without  authorization,  and 
in  accordance  with  the  judgment  and 
sentence  of  the  L'nited  States  District 
Court  for  Middle  District  of  ETorida  on 
.November  22,  1999.  See  I  'nited  States  v. 
Mahdi,  99-128-CF0()RL-22B.  Charge  1 
in  this  administrative  proceeding  is 
nearU  identical  to  the  conspiracy  charge 
before  the  District  Court  to  which  Mr. 
Mahdi  plead  Cuilty  and  for  which  the 
court  entered  a  judgment  and  sentence. 
At  a  prelinunarv  stage  in  this 
administrative  proceeding,  the  Bureau's 
Motion  for  Summary  Decision  with 
respect  to  Charge  1  was  granted.  The 
undersigned  found  that  District  C^ourt's 
judgment  (  ollaterallv  estopped  Mr 
Mahdi  from  contesting  (Charge  1  relating 
to  conspiracy   However,  the  Motion  for 
.Summary  Decision  was  denieii  as  to  the 
remaining  five  i  barges 

At  the  administrative  hearing,  the 
Bureau  presented  substantial,  reliable 
and  proliafive  evidence  to  sujiport  the 
rem.unmg  i  barges   Mr  Mahdi  made  a 
brief  appearance  at  the  hearing  but 
refused  to  participate  in  the  remainder 
of  these  pro<  eeiimgs.  Thus,  most  of  the 
>'vidt'iii  e  on  this  record  is  uncontested. 
Eacii  of  the  remaining  charges  (Charges 
2-6)  is  found  Proved.  The  Bureau's 
re(]uest  for  a  Denial  (Irder  of  20  years  is 
well  foi.indeii  in  view  of  the  number  of 
\  nilations  involved  and  the  continuing 
^■fforts  of  Mr.  Mahdi  and  his  brother  to 
unlawfiiUv  export  items  to  Iran. 

Finallv.  although  the  regulations 
require  thus  proc:eeding  to  be  concluded 
within  one  year  fnmi  the  filing  of  the 
(barging  letter,  the  undersigned  Judge 
extended  the  period  for  issuance  of  the 
(let  isuui  for  good  cause.  See  15  CFR 
766  17{dl   In  this  case,  the  period  was 
extentieii  until  lanuary  17,  2004  to  allow 
Mr  Mahdi  to  serve  his  Federal  prison 
sentent.e.  and  afford  him  an  opportunity 
to  adecjuately  prepare  for  the  hearing. 
See  Order  dated  October  10,  2003,  at  9- 
10 

III.  Preliminary  Statement 

In  an  amended  ciharging  letter  dated 
November  22,  2002.  the  Bureau  alleged 
that  Resptmdents  Mahdi  and  OTS 
committed  six  violations  of  the  EAR,- 


The  Agency  sought  denial  of 
Respondents  export  privileges  for  a 
period  of  20  years,  *  The  charges  were  as 
follows: 

Charge  I  alleged  that  between  in  or 
about  March  1997,  and  in  or  about  April 

1998,  the  Respondents  violated  §§  746.7 
and  764, 2(d)  of  the  EAR  by  conspiring 
and  acting  in  concert  with  others  known 
and  unknown  to  obtain  oil  field 
equipment  from  the  United  States  and 
export  it  to  Iran  through  Canada, 

Charge  2  and  3  alleged  that  on  or 
about  October  30,  1997,  and  on  or  about 
February  2.  1998,  the  Respondents 
violated' §§746,7  and  764, 2(a)  of  the 
EAR  by  exporting  oil  field  equipment 
from  the  United  States  through  Canada 
to  Iran  without  obtaining  prior 
authorization  from  the  Office  of  Foreign 
.-\ssets  Control  ("OFAC"),  a  division  of 
the  Treasury  Department. 

Charge  4  alleged  that  on  or  about 
April  21,  1998,  to  on  or  about  March  17, 

1999.  the  Respondents  violated  §§  746,7 
and  764.2(c)  of  the  EAR  by  soliciting  or 
attempting  to  export  oil  field  equipment 
from  the  United  States  through  Canada 
to  Iran  without  obtaining  prior 
authorization  from  OFAC.'* 

Charge  5  alleged  that  on  or  about 
October  30,  1997.  the  Respondents 
violated  §  764.2(g)  of  the  EAR  by  making 
a  false  and  misleading  statement  of 
material  fact  on  a  Shipper's  Export 
Declaration  that  the  country  of  ultimate 
destination  of  the  oil  field  equipment 
was  Iran. 


'The  "Bureau  of  Expert  .^dniiiiislr  ilinn    or 
"BXA"  issued  the  original  Lhar>>nin  lcti<T  on 
January  17.  2002.  Through  an  internal 
organizational  order,  the  Departmrnt  of  Commeri  e 
changed  Ihe  name  of  B.X.A  to  BIS   See  Industry  and 
Security  Programs:  Change  of  Name,  67  FR  20630 


I  Apr  2h.  2002)  Pursuant  to  the  Savings  Provision 
of  the  order.     ,Aiiv  actuin.s  undertalien  in  the  name 
of  or  op  behalf  of  Ihi'  Bureau  of  Export 
.^dlHlnlStI^tl<)Il.  whether  taken  before,  on.  or  after 
the  effective  date  of  this  rule,  shall  be  deemed  to 
have  been  taken  iii  the  name  of  or  on  behalf  of  the 
Bureau  of  Industry  and  .Securilv'   Id  at  20631 
'  Neither  the  on(Jiiial  charging  letter,  nor  the 
amended  charging  letter  specified  the  exact  nature 
of  relief  sought  b\  the  .Agency   In  the  Agenc  y's 

I're-Hearing  Menioranduni'   dated  February  26. 
2003.  BIS  revealed  that  it  v\'as  seeking  a  20-vear 
denial  of  export  [irivileges  The  Agency  also  moved 
to  wilhdravv'  thir  i  harges  against  a  third  respondent. 
Tfch  Link  Development  llorpnration  ("Tech-Link") 
t)ecause  BIS  was  unable  obtain  service  of  Ihe 
t  harging  letter  on  Tech-Link  The  tharges  were 
dismissed  without  preiudice  in  an  Order  dated 
March  .i.  2003 

■"(Charge  4  in  Ihe  original  charging  letter  alleged 
'hat  Respondents  exported  oil  field  equipment  from 
the  United  States,  through  Canada,  to  Iran  on  or 
about  .April  21.  1498   Following  the  partial  denial 
of  summary  de<  isioii.  BIS  filed  a  Motion  for 
Reconsideration  or  (Clarification  on  .September  12, 
J002   Chi  September  18.  2002.  BIS  filed  a  Partial 
Withdrawal  of  the  Motion  for  Reconsideration  or 
('laritii  ation  with  respect  to  C'harge  4  and  moved 
to  amend  that  charge  because  the  Bureau 
determined  that  the  oil  field  equipment  was  not 
exported  to  Iran  as  alleged  The  motion  to  amend 
Charge  4  was  granted  in  an  Order  dated  October  10, 
2002  The  Bureau  filed  a  Notice  of  Filing  Amended 
Charging  Letter  on  November  22.  2002  and  served 
Ihe  amended  charging  letter  on  Mr.  Mahdi  and 
OT.S. 


onno  /  M^t; 
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Charge  6  alleged  that  on  October  30, 
1997,  the  Respondents  violated 
§  764.2(e)  of  the  EAR  by  transferring  and 
forwarding  the  oil  field  equipment  from 
Canada  to  Iran  knowing  that  those  goods 
had  been  exported  from  the  United 
States  in  violation  of  the  EAR. 

By  Order  dated  September  6,  2002, 
summary  decision  was  granted  against 
Respondent  Mahdi  Solely  on  the 
conspiracy  to  export  oil  field  equipment 
to  Iran  through  Canada  in  violation  of 
15  CFR  746.7  and  764.2(d)  alleged  in 
Charge  1.  Sununary  decision  with 
respect  to  the  remaining  charges  was 
denied.  The  hearing  in  this  matter  was 
continued  numerous  times  over  18 
months  to  accommodate  Mr.  Mahdi  who 
represented  himself  and  his  company 
OTS.  See  Order  dated  May  9,  2002; 
Order  dated  October  9,  2002;  Transcript 
of  Pre-Hearing  Conference  dated  January 
8.  2003;  Order  dated  January  13,  2003; 
Order  Dismissing,  Without  Prejudice, 
Charges  Against  Tech-Link 
Development  Corporation  and 
Scheduling  Order  dated  March  3,  2003; 
see  also  (Transcript  24-25,  27-28,  35- 
47,  56-60,  73-77;  Gov't  Ex.  lA).  The 
evidentiary  hearing  was  held  before  this 
Judge  in  Baltimore*,  Maryland  on  May 
13,  2003  at  9:30  a.m.,  EST.  Because  of 
the  failure  to  seciu-e  approval  of  a  parole 
application  for  reentry  into  the  United 
States  in  accordance  with  the 
Immigration  and  Nationalization 
Services  Regulations  codified  at  8  CFR 
part  212  (2002),  Mr.  Mahdi  was  not  able 
to  be  physically  present  at  the  hearing 
to  represent  himself  and  OTS.  See 
Transcript  at  7-8,  35-47.  However, 
arrangements  were  made  for  Mr.  Mahdi 
to  call  into  a  telephone  pool  conference 
number  and  participate  via  telephone  in 
the  hearing.  Id.  at  5-7.^ 

Although  Mr.  Mahdi  was  advised  in 
writing  of  the  exact  time  and  date  of  the 
hearing,  he  did  not  call  into  the 
telephone  pool  conference  number  until 
nearly  45  minutes  into  the  proceeding. 
Id.  at  3-8,  47-62;  see  also  Order 
Dismissing,  Without  Prejudice,  Charges 
Against  Tech-Link  Development 
Corporation  and  Scheduling  Order 
dated  March  3,  2003,  at  3;  Order  dated 
April  14,  2003;  Order  Denying  Request 
for  Continuance  dated  April  15,  2003. 
At  that  time,  Mr.  Mahdi  declared  that  he 


''  On  November  28.  2002.  Mr.  Mahdi  was  released 
into  the  custody  of  U.S.  Immigration  Officials  and 
was  subsequently  deported  after  serving  a  51-mon(h 
sentence  following  a  plea  of  guilty  to  one  count  of 
conspiracy  to  export  oil  field  equipment  from  the 
United  States  to  Iran  and  Iraq  via  Canada  between 
March  1997  and  March  1999  without  authorization. 
Mr.  Mahdi  did  not  submit  a  copy  of  the  parole 
application  to  the  undersigned  Judge  or  to  BIS  even 
though  directed  to  do  so.  See  Transcript  of  Pre- 
Hearing  Conference  dated  January  8,  2003,  at  19- 
20. 


was  mentally  incompetent  and  did  not 
want  to  participate  in  the  hearing:  then 
he  hung  up  the  telephone.  (Transcript  at 
51-62).  Mr.  Mahdi  only  participated  in 
these  proceedings  for  a  total  of  15-20 
minutes.  Following  a  brief  recess, 
connection  to  the  telephone  pool 
conference  number  was  .reestablished  so 
that  Mr.  Mahdi  could  participate  in  the 
hearing  if  he  changed  his  mind.  Id.  at 
63.  The  telephone  pool  conference 
number  remained  open  until 
approximately  12:30  p.m.  Id.  at  163-65. 
Mr.  Mahdi  did  not  change  his  mind  and 
did  not  participate  any  further  in  the 
hearing  or  these  administrative 
proceeding.^ 

At  the  hearing,  one  witness.  Special 
Agent  Roy  Gilfix  of  the  Office  of  Export 
Enforcement,  U.S.  Department  of 
Commerce  ("OEE")  testified  for  the 
Agency  and  thirty-three  exhibits  were 
admitted  into  evidence.  The  exhibit  list 
is  provided  in  Attachment  A.  Following 
receipt  of  the  transcript,  Mr.  Golrick 
also  filed  a  Post-Hearing  Submission, 
including  proposed  findings  of  fact  and 
conclusion.  Ruling  on  the  proposed 
findings  of  fact  and  conclusions  of  law 
are  contained  in  Attachment  B.  The 
record  is  now  closed. 

As  a  general  rule,  administrative 
proceedings  conducted  under  the  EAA 
are  generally  excluded  from  the 
operation  of  the  Administrative 
Procedure  Act  ("APA"),  as  amended 
and  codified  in  5  U.S.C.  551-559.  See 
50  U.S.C.  App.  sec.  2412(a);  15  CFR 
766.1.  However,  in  administrative 
enforcement  actions  seeking 
impositions  of  civil  penalties  and/or 
sanctions,  there  is  an  exception  to  the 
general  exclusion  if  the  case  involves  a 
violation  of  sections  2407  or  2410.  See 
50  U.S.C.  App.  sec.  2412(c).  Since  this 
case  involves  violations  of  sec.  2410,  the 
administrative  proceeding  was 
conducted  in  accordance  with  the  APA. 


»On  April  14.  2003,  Ms.  Lucinda  Shinault, 
Paralegal  to  this  Judge,  served  an  Order 
memorializing  a  telephonic  Pre-Hearing  Conference 
by  Federal  Express  to  Respondent  at  the  address 
provided  by  Mr.  Mahdi.  Respondent  Mahdi 
received  the  Order,  which  was  signed  for  by  ]. 
Khan.  On  April  15,  2003,  Ms.  Shinault  sent  an 
Order  Denying  Respondent's  Request  for 
Continuation  of  the  May  13,  2003  hearing  based  on 
physical  and  mental  incompetence  by  Federal 
Express.  Federal  Express  attempted  to  deliver  the 
April  15th  Order  on  two  occasions.  The  attempts 
proved  unsuccessful.  Federal  Express  also  left 
telephone  messages  on  an  answering  machine  for 
Respondent  Mahdi,  who  failed  to  return  the 
telephone  calls.  On  April  21.  2003,  Ms.  Shinault 
directed  Federal  Express  to  make  a  third  attempt  to 
deliver  the  April  15th  Order.  The  Order  was  refused 
and  an  unidentified  person  sent  a  return  to  sender 
letter  together  with  the  Order.  Thereafter,  Ms. 
Shinault  sent  Mr.  Mahdi  the  April  15th  Order  by 
regular  first  class  mail.  (Judges  Ex.  1,  2;  Tr  67-72). 
In  view  of  Mr.  Mahdi's  brief  participation  in  the 
hearing  there  is  no  doubt  that  he  had  actual  notice 
of  the  hearing. 


This  administrative  proceeding  was  also 
conducted  in  accordance  with  50  U.S.C. 
App.  sees.  2410(c)(2)(B)  and  2412(c),  5 
U.S.C.  3344,  15  CFR  part  766,  5  CFR 
930.213.  The  conduct  of  this  proceeding 
also  complies  with  the  provisions  of  a 
letter  from  the  United  States  Office  of 
Personnel  Management  ("OPM")  and  an 
interagency  reimbursable  agreement 
between  the  Coast  Guard  and  BIS  dated 
December  30,  2002.  The  OPM  letter  and 
the  reimbursable  agreement  authorize 
Coast  Guard  Administrative  Law  Judges 
("ALJ")  to  adjudicate  cases  involving 
violations  of  U.S.  export  laws  and 
regulations. 

After  careful  review  of  the  facts  and 
applicable  laws  in  this  case,  i  find  that 
BIS  has  proved  the  allegations  in  the 
charging  letter  by  substantial  evidence 
of  a  reliable  and  probative  nature.^ 

rv.  Applicable  Statutes  and  Regulations 

The  acts  constituting  violations  of  the 
export  control  laws  and  regulations 
occurred  between  October  1997  and 
March  1999.  Thus,  the  export  control 
laws  and  regulations  in  effect  on 
October  1997  through  March  1999 
govern  resolution  of  this  matter.  Those 
laws  and  regulations  are  substantially 
similar  to  the  current  export  control 
laws  and  regulations, 

A.  Statutes 

The  relevant  statutes  read  in  pertinent 
part  as  follows: 

50  U.S.C.  App,  2404.  National  Security 
Controls 

(a)  Authority. 

(1)  In  order  to  carry  out  the  policy  set  forth 
in  section  3(2)(A)  of  this  Act  (50  USCS  App. 
2402(2)(A)J,  the  President  may,  in  accordance 
with  the  provisions  of  this  section,  prohibit 
or  curtail  the  export  of  any  goods  or 
technology  subject  to  the  jurisdiction  of  the 
United  States  or  exported  by  any  person 
subject  to  the  jurisdiction  of  the  United 
States.  The  authority  contained  in  this 
subsection  includes  the  authority  to  prohibit 
or  curtail  the  transfer  of  goods  or  technology 
within  the  United  States  to  embassies  and 
affiliates  of  controlled  countries.  For 
purposes  of  the  preceding  sentence,  the  term 
"affiliates"  includes  both  governmental 
entities  and  commercial  entities  that  are 
controlled  in  fact  by  controlled  countries. 
The  authority  contained  in  this  subsection 
shall  be  exercised  by  the  Secretary,  in 
consultation  with  the  Secretary  of  Defense, 
and  such  other  departments  and  agencies  as 
the  Secretary  considers  appropriate,  and 
shall  be  implemented  by  means  of  export 


"  While  this  case  was  pending,  the  United  Stales 
Coast  Guard  transferred  from  the  Department  of 
Transportation  to  the  Department  of  Homeland 
Security  Pursuant  to  the  Savings  Provision  of  MR 
5005  §  1512  (Pub.  L  107-296).  pending  proceedings 
are  continued  notwithstanding  the  transfer  of  the 
Agency. 
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hi.fnses  dcxribeii  in  section  4(aJ  of  this  Act 

(SO  I  S(.;s  App  :i4o.i(H)l 

«  «  *  *  * 

lb)  Pohi  V  iLUMird  imhvidual  countries 

( 1 )  In  ddministcrm^  export  i  nntrols  for 
ndtiondl  se<  uril\  ()urpiKses  under  this  section. 
the  Presiiient  shdil  estabhsh  as  a  list  of 
controlled  (  ountries  those  countries  set  forth 
m  se<;tion  620(tT  of  the  Foreign  .Assistance 
Art  of  1961  [22  I'SCS  «?  2370(f)l,  except  that 
the  President  mav  add  anv  fountrv  to  or 
remove  anv  country  from  sui  h  hst  of 
controlled  i  ountries  if  he  determines  that  the 
export  of  gootis  or  technology  to  such 
country  would  or  would  not  (as  the  case  may 
be)  make  a  significant  contribution  to  the 
military  potential  of  such  fountry  or  a 
combination  of  countries  which  would  prove 
detrimental  to  the  national  security  of  the 
I'nited  Slates   In  determining  whether  a 
country  is  addeii  to  or  removed  from  the  list 
of  controlled  countries   the  Presuient  shall 
take  into  ai  count  — 

{.\l  The  extent  to  whii  h  the  country  s 
policies  are  adverse  to  the  national  security 
interests  of  the  United  States. 

(B)  The  country's  Communist  or  non- 
C^ommunist  status 

(Clj  The  present  and  potential  relationship 
of  the  (  ountrv  with  the  Ignited  States: 

(D)  The  present  and  potential  relationships 
of  the  (  ountrv  with  countries  friendly  or 
hostile  to  the  L'nited  States; 

(E)  The  country's  nuclear  weapons 

t  apabilitv  and  the  country  s  compliance 
record  with  respect  to  multilateral  nuclear 
weapons  agreements  to  which  the  I'nited 
States  IS  a  party,  and 

(F)  Such  other  fa(  tors  as  the  President 
i:onsiders  appropriate 

Nothing  in  the  preceding  sentence  shall  be 
interpreted  to  limit  the  authority  of  the 
President  provided  in  this  Act  to  prohibit  or 
I  urtail  the  export  of  any  goods  or  technology 
to  any  i nuntry  to  whu.h  exports  are 
(  ontrolled  for  national  se(  urity  purposes 
other  than  (  ountries  on  the  list  of  controlled 
countries  spet  ified  in  this  paragraph.  The 
President  shall  review  not  less  frequently 
than  every  three  years  in  the  case  of  controls 
maintained  cooperatively  with  other  nations, 
and  annually  in  the  case  of  all  other  controls. 
Inited  Slates  policy  toward  individual 
countries  to  determine  whether  such  policy 
IS  appropriate  in  light  of  the  factors  set  forth 
in  this  paragraph. 

50  L.'.S.C.  .App  240.T.  Foreign  Policy  Controls 

(a)  Aiithuntv 

(1)  In  order  to  carry  out  the  policy  set  forth 
in  paragraph  (2)(BI.  (7).  (8).  or  (13)  of  section 
.1  of  this  Act  |50  rSC:S  Appx   i^2402f2)(B). 
(7),  (8),  or  (l.i)i.  the  President  may  prohibit 
or  curtail  the  exportation  of  any  goods, 
technology,  or  other  Information  subject  to 
the  lurisdic  tion  of  the  United  States  or 
exported  by  any  person  subject  to  the 
lurisdii  turn  of  the  L'nited  States,  to  the  extent 
necessary  to  further  significantly  the  foreign 
polic  y  of  the  United  States  or  to  fulfill  its 
declared  international  obligations.  The 
authority  granted  by  this  subjection  shall  be 
exercised  by  the  Sec  relary,  in  consultation 
with  the  Secretary  of  State,  the  Secretary  of 
Defense,  the  Secretary  of  Agriculture,  the 
Sec  retary  of  the  Treasury  .  the  United  States 


Trade  Representative,  and  such  other 
_,departnieiils  and  ageiic  les  as  the  Sec;retary 
ccinsiders  appropriate,  ami  shall  be 
implementeci  by  means  of  export  lie  enses 
issued  by  the  Secretary 

.50  use:   App   2410   Violations 

l,i|  In  tjcfiertj/   Fxc  epi  as  providecf  in 
substK  tioii  (bl  of  this  sec  tion,  whoever 
knowingly  violates  or  c:onspires  to  or 
attempts  to  violate  any  provision  of  this  Act 
or  any  regulation,  order,  or  license  issued 
thereunder  shall  be  fined  not  more  than  five 
times  the  value  of  the  exports  involved  or 
5.50.000.  whu;hever  is  greater,  or  impri.soned 
not  more  than  5  years,  or  both 

(b)  Willful  violations 

(1)  Whoever  willfully  violates  or  c:onspires 
to  or  attempts  to  violate  any  provision  of  this 
Act  or  any  regulation   order,  or  license  issued 
thereunder   with  knowledge  that  the  exports 
involved  will  be  used  for  the  benefit   or  that 
the  destination  or  intended  destination  of  the 
goods  or  technology  involved  is.  anv 
controlled  country  or  any  ixiuntry  to  v^hich 
exports  are  controlled  for  national  sec  urity  or 
foreign  policy  purposes — 

(A)  except  in  the  case  of  an  individual, 
shall  be  fined  not  more  than  five  times  the 
value  of  the  exports  involved  or  $1  .(MJO.OOO. 
whichever  is  greater,  and 

(B)  in  the  case  of  an  indiv  idual.  shall  be 
fined  not  more  than  $250,000.  or  imprisoned 
not  more  than  II)  years,  or  hcjth 
***** 

(3)  Any  person  who  possesses  any  goods  or 
technology — 

(A)  with  the  intent  to  export  sue  ii  goods  or 
technology  in  violation  of  an  export  control 
imposed  under  sec  tion  i  or  fi  of  this  .Act  [50 
uses  Appx.  S?«?  2404.  24051  or  an\ 
regulation,  order,  or  license  issued  with 
respect  to  such  control,  or 

(B)  knowing  or  having  reason  to  believe 
that  the  goods  or  tec  hnology  would  be  so 
exported, 

shall,  in  the  case  of  .i  \  lol.iiion  of  an  export 
control  imposecH  under  sec  tion  5  [50  1  .SC].S 
Appx.  §2402|  (or  anv  regulation,  order,  or 
license  issued  witfi  respec:t  to  suiii  control  I. 
be  subject  to  the  penalties  set  forth  in 
paragraph  (\]  of  this  subsection  and  shall,  in 
the  case  of  a  violation  of  an  export  control 
imposed  under  section  6  [50  USCS  Appx 
§2405]  (or  any  regulation,  order,  or  license 
issued  with  respe<:t  to  such  control),  be 
subject  to  the  penalties  set  forth  in  subsec  tion 
(a). 

Id  Civil  penalties:  adnnm^tnitive 
sanctions. 
***** 

(1)(A)  The  authority  under  this  .Act  to 
suspend  or  revoke  the  authority  of  any 
U'nited  States  person  to  export  goods  oi 
technology  may  be  u.sed  with  respcMt  to  an\ 
violation  of  the  regulations  issued  pursuant 
to  section  8(a)  of  this  Act  [50  U.SUS  Appx 
§2407(a)| 

(Bl  Anv  adriunistrative  sane  tion  (inc  ludintJ 
anv  civil  penalty  or  any  suspension  or 
revocation  ofauthoritv  to  export)  inifjosed 
under  this  Act  for  a  violation  of  the 
regulations  issued  pursuant  to  section  8(a|  of 
this  Act  [50  USCS  Appx.  §2407(a)l  may  be 
imposed  only  after  notice  and  opportunity 
for  an  agency  hearing  on  ihe  rec  ord  in 


dc;cordance  with  sections  554  through  557  of 
title  5.  United  States  Code  (5  USCS  §§  554- 
557]. 

(C)  Any  charging  letter  oi  other  doc:ument 
initiating  administrative  proceedings  for  the 
imposition  of  sanctions  for  violations  of  the 
regulations  issued  pursuant  to  section  8(a)  of 
this  Act  [50  USCS  Appx.  §2407(a)l  shall  be 
made  available  for  public  inspection  and 
copying. 
***** 

(h)  Prior  convictions. 

(1)  No  person  convicted  of  a  violation  of 
this  Act  (or  any  regulation,  license,  or  order 
issued  under  this  Act),  any  regulation, 
license,  or  order  issued  under  the 
International  Emergency  Economic  Powers 
Act  (50  USCS  §§  1701  et  seq.l,  section  793, 
794,  or  798  of  title  18,  United  States  Code  |18 
USCS  §§  793,  794,  798),  section  4(b)  of  the 
Internal  Security  Act  of  1950  (50  U.S.C. 
78;)(b))  [50  U'SCS  §  783(b)|,  or  section  38  of 
Ihe  .Arms  Export  Control  Act  (22  U.S.C.  2778) 
(22  USCS  §  27781  shall  be  eligible,  at  the 
discretion  of  the  Secretary,  to  apply  for  or  use 
any  export  license  under  this  Act  for  a  period 
of  up  to  10  years  from  the  date  of  the 
conviction.  The  Secretary  may  revoke  any 
export  lic:ense  under  this  Act  in  which  such 
person  has  an  interest  at  the  time  of  the 
convic:tion, 

(2)  The  Secretary  may  exercise  the 
authority  under  paragraph  (1)  with  respect  to 
any  person  related,  through  affiliation, 
ownership,  control,  or  position  of 
responsibility,  to  any  person  convicted  of  any 
violation  of  law  set  forth  in  paragraph  (1), 
upon  showing  of  such  relationship  with  the 
convicted  party,  and  subject  to  the 
procedures  set  forth  in  sec;tion  13(c)  of  this 
Act 

50  U.S.C  App,  2415,  Definitions 

As  used  in  this  Act — 

(1)  the  term  "person"  includes  the  singular 
and  the  plural  and  any  individual, 
partnership,  corporation,  or  other  form  of 
association,  including  any  government  or 
agency  thereof; 
***** 

C!)  the  term   "good"  means  any  artic;le, 
natural  or  manmade  substance,  material, 
supply  or  manufactured  product,  including 
inspection  and  test  equipment,  and 
exc  hiding  tec:hnic:al  data; 
***** 

(5|  The  term    export  "  means — 

|A1  .An  ac  tual  shipment,  transfer,  or 
transmission  of  goods  or  technology  out  of 
the  United  States; 

(B)  .A  transfer  of  goods  or  technology  in  the 
United  States  to  an  embassy  or  affiliate  of  a 
controlled  country ;  or 

(( ')  .A  transfer  to  any  person  of  goods  or 
technology  either  within  the  United  States  or 
outside  of  the  United  States  with  the 
knowledge  or  intent  that  the  goods  or 
tec:hnology  will  be  shipped,  transferred,  or 
transmitted  to  an  unauthorized  recipient; 

(B)  The  term  "c:ontrolled  country"  means  a 
(  ontrolled  country  under  section  5(b)(1)  of 
this  Act  (50  L'SC:S  Appx,  «?  2404(b)(l)|; 

(7)  The  term  "I  'niled  States"  means  the 
Stales  of  the  United  States,  the  District  of 
Columbia,  and  any  commonwealth,  territory, 
dependency,  or  possession  cjf  the  I'nited 
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States,  and  includes  the  outer  Continental 
Shelf,  as  defined  in  section  2(a)  of  the  Outer 
Continental  Shelf  Lands  Act  (43  U.S.C. 
1331(a)  (43  uses  §  1331(a))); 

B.  Hegulations 

The  applicable  regulations  read  as  follows: 

15  CFR  746.7     Iran 

The  Treasury  Department's  Office  of 
Foreign  Assets  Control  (OF AC)  administers  a 
comprehensive  trade  and  investment 
embargo  against  Iran  under  the  authority  of 
the  International  Emergency  Elconomic 
Powers  Act  of  1977,  as  amended,  section  505 
of  the  International  Security  and 
Development  Cooperation  Act  of  1985,  and 
Executive  Orders  12957  and  12959  of  March 
15.  1995  and  May  6, 1995,  respectively.  This 
embargo  includes  prohibitions  on  export  and 
certain  reexport  transactions  involving  Iran, 
including  transactions  dealing  with  items 
subject  to  the  EAR.  [See  OFACs  Iranian 
Transactions  Regulations,  31  CFR  part  560.) 
BXA  continues  to  maintain  licensing 
requirements  on  exports  and  reexports  to  Iran 
under  the  EAR  as  described  in  paragraph 
(a)(2)  of  this  section.  No  person  may  export 
or  rexport  items  subject  to  both  the  EAR  and 
OFACs  Iranian  Transactions  Regulations 
without  prior  OF  AC  authorization. 

15  CFR  764.2    Violations 

(a)  Engaging  in  prohibited  conduct.  No 
person  m£iy  engage  in  any  conduct  prohibited 
by  or  contrary  to.  or  refrain  from  engaging  in 
any  conduct  required  by,  the  EAA,  the  EAR, 
or  any  order,  license  or  authorization  issued 
thereunder. 
***** 

(c)  Solicitation  and  attempt.  No  person 
may  solicit  or  attempt  a  violation  of  the  EAA, 
the  EAR,  or  any  order,  license  or 
authorization  issued  thereunder. 

(d)  Conspiracy.  No  person  may  conspire  or 
act  in  concert  with  one  or  more  persons  in 
any  manner  or  for  any  purpose  to  bring  about 
or  to  do  any  act  that  constitutes  a  violation 
of  the  EAA,  the  EAR,  or  any  order,  license 

or  authorization  issued  thereunder. 

(e)  Acting  with  knowledge  of  a  violation. 
No  person  may  order,  buy,  remove,  conceal, 
store,  use,  sell,  loan,  dispose  of,  transfer, 
transport,  fmance,  forward,  or  otherwise 
service,  in  whole  or  in  part,  any  item 
exported  or  to  be  exported  from  the  United 
States,  or  that  is  otherwise  subject  to  the 
EAR.  with  knowledge  that  a  violation  of  the    . 
EAA,  the  EAR,  or  any  order,  license  or 
authorization  issued  thereunder,  has 
occurred,  is  about  to  occur,  or  is  intended  to 
occur  in  connection  with  the  item. 
***** 

(g)  Misrepresentation  and  concealment  of 
facts.  (1)  No  person  may  make  any  false  or 
misleading  representation,  statement,  or 
certification,  or  falsify  or  conceal  any 
material  fact,  either  directly  to  BXA,  the 
United  States  Customs  Service,  or  an  official 
of  any  other  United  States  agency,  or 
indirectly  through  any  other  person: 

(i)  In  the  course  of  an  investigation  or  other 
action  subject  to  the  EAR;  or 

(ii)  In  connection  with  the  preparation, 
submission,  issuemce,  use,  or  maintenance  of 
any  export  control  document  or  restrictive 


trade  practice  or  boycott  request  report,  as 
defined  in  §  760.6  of  the  EAR;  or 

(iii)  For  the  purpose  of  or  in  connection 
with  effecting  an  export,  reexport  or  other 
activity  subject  to  the  EAR. 

(2)  All  representations,  statements,  and 
certifications  made  by  any  person  are 
deemed  to  be  continuing  in  effect.  Every 
person  who  has  made  any  representation, 
statement,  or  certification  must  notify  BIS 
and  any  other  relevant  agency,  in  writing,  of 
any  change  of  any  material  fact  or  intention 
from  that  previously  represented,  stated,  or 
certified,  immediately  upon  receipt  of  any 
information  that  would  lead  a  reasonably 
prudent  person  to  know  that  a  change  of 
material  fact  or  intention  has  occurred  or 
may  occur  in  the  future. 

V.  Findings  of  Fact 

The  Findings  of  Fact  are  based  on  the 
documentary  evidence,  the  testimony  of 
the  Bureau's  witness,  and  the  entire 
record.  The  facts  of  this  case  are  as 
follows: 

A.  Background 

1.  In  the  late  1940s  through  the  1950s, 
U.S.  multinational  corporations  built 
the  national  oil  extraction  and 
processing  infrastructures  in  Iran,  Iraq, 
and  Libya.  These  corporations 
manufactured  oii  field  parts  and 
equipment.  Between  1995  through 
present,  replacement  parts  and 
equipment  were  needed  for  repairs  of 
malfunctioning  oil  field  parts  and 
equipment.  Maintaining  a  repair 
inventory  was  also  of  interest  to  Iran, 
Iraq,  and  Ubya.  (Tr.  247-50)." 

2.  Between  1995  through  present,  the 
United  States  imposed  an  embargo  that 
restricted  the  export  of  munitions  and 
dual  use  items  of  U.S.  origin  to  Iran 
absent  consent  from  the  Department  of 
Treasury,  OF  AC.  Canada's  export 
controls  for  Canadiaui-origin 
commodities  that  are  destined  for  Iran 
are  minimal  compared  to  those  of  the 
United  States.  Canada  only  requires 
export  licenses  for  munitions  exported 
to  Iran.  Therefore,  oil-field  equipment 
can  be  exported  legally  from  Canada  to 
Iran  without  a  license  if  the  equipment 
is  of  Canadian-origin.  (Tr.  at  266-69). 

3.  Because  of  the  close  historical, 
cultural,  geographical,  and  other  ties 
with  Canada,  the  United  States  has 
relaxed  export  controls  affecting 
commodities  whose  ultimate 
destination  is  Canada.  (Tr.  262-64).  If 
the  commodities  are  merely  transiting 


*The  citations  in  this  Retoramended  Decision  are 
as  follows;  Government  Exhibit  followed  by  exhibit 
number,  at  page  number  (Gov't  Ex.      .at      ); 
Transcript  followed  by  page  number,  (Tr       ): 
Government  Proposed  Findings  of  Fact  and 
Conclusions  of  Law  followed  by  number.  (Gov't 
PFF      );  and  Government  Proposed  Ultimate 
Findings  of  Fact  and  Conclusions  of  Law.  (Gov't 
PUFF). 


Canada  or  the  Canadian  company  plans 
to  transship  the  commodities  to  a  third 
country,  the  relaxed  export  controls  do 
not  apply.  [Id.  at  263-65). 

4.  Mi.  Mahdi  knew  of  the  United 
States'  embargo  against  Iran,  which 
restricted  the  export  of  U.S.  origin 
commodities  to  Iran.  (Gov't  Ex.  3,  at  26- 
27;  Gov't  PFF  27). 

5.  Mr.  Mahdi  is  a  naturalized 
C^adian  citizen  and  resident  of 
Ontario,  Canada.  (Gov't  Ex.  2,  at  16; 
Gov't  Ex.  3,  at  20-21;  Gov't  Ex.  6,  at  1; 
Gov't  PFF  1). 

6.  Mr.  Mahdi  was  bom  in  Iraq.  He  is 
formally  known  as  Abdulamir  Mahdi. 
However,  he  commonly  uses  two 
different  names  depending  on  whether 
he  is  transacting  business  with  Iran  or 
Iraq.  When  conducting  business  with 
Iraq,  Mr.  Mahdi  uses  an  Iraqi  name: 
Amir  Mahdi.  When  transacting  business 
in  Iran,  he  goes  by  an  Iranian  name: 
Jasin  Khafaf.  Tr.  100-01;  Gov't  Ex.  6,  at 
1:  Gov't  PFF  2). 

7.  From  October  1995  through  March 
17,  1999,  Mr.  Mahdi  served  as  the  sole 
owner  and  operator  of  OTS  located  in 
Markham,  Ontario,  Canada.  (Gov't  Ex.  2, 
at  16;  Gov't  Ex.  3,  at  20-21;  Gov't  Ex.  6, 
at  2;  Gov't  PFF  3). 

8.  OTS  was  a  Canadian  corporation 
that  served  as  a  broker  of  spare  parts  for 
oil  field  and  industrial  equipment  to 
Middle  Eastern  countries,  including  Iran 
and  Iraq.  (Gov't  Ex.  1,  at  6;  Gov't  Ex.  3, 
at  20;  Gov't  PFF  3).  OTS  had  offices  in 
France,  and  Dubai,  United  Arab 
Emirates  (U.A.E.).  OTS  also  conducted 
business  in  Saudi  Arabia.  (Gov't  Ex.  6, 
at  2). 

9.  Mr.  Tito  DiMarco  and  Mr.  Mahdi 's 
only  employee  at  OTS  in  Canada.  (Tr. 
188). 

10.  Approximately  90%  of  OTS's 
sales  of  equipment  were  to  Iran  and 
Iraq,  and  the  remaining  1 0%  of  the  sales 
were  to  Saudi  Arabia.  (Tr.  178,  236-238; 
Gov't  Ex.  26;  Gov't  PFF  44). 

11.  Neither  Mr.  Mahdi  nor  OTS  owns 
any  property  or  liquid  assets  in  the 
United  States.  (Entire  Administrative 
Record). 

12.  At  all  relevant  times,  neither  OTS 
nor  Mr.  Mahdi  imder  his  formal  name 
or  any  of  his  aliases  had  an  export 
license  issued  by  the  Department  of 
Commerce  or  OFAC  authorizing  the 
export  of  oil  field  equipment  fi'om  the 
United  States  to  Iran.  The  Respondents 
also  had  not  applied  for  such  a  license. 
(Tr.  215-17;  Gov't  Ex.  20;  Gov't  PFF  39). 

13.  Mr.  Mahdi  served  a  51 -month 
sentence  in  Federal  prison  after 
pleading  guilty  to  one  count  of 
conspiracy  to  export  oil  field  equipment 
from  the  United  States  to  Iran  and  Iraq 
between  March  1997  and  March  1998 
without  required  export  license  and 
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authorization  in  violation  of  the  Export 
Administration  Act  and  the  Export 
Administration  Regulations.  (Ciov't  Ex. 
1-5.  Tr.  1 10-125;  Gov't  PFF  6). 

14  Mr.  Mahdi's  older  hrother.  Mahdik 
Mahdi  owned  and  oeprated  Zawana 
Trading  &  Marketmg  Establishment 
("Zawana  Trading")  in  Amman,  [ordan 
The  company  imports  items  into  Jordan 
and  exports  the  items  to  Iraq  (Tr.  143; 
Gov't  Ex.  1.  at  6:  Ciovt  Ex.  2,  at  1;  Gov't 
Ex  7.  at  l;Gov't  PFF  4). 

15  On  February  28.  200.3,  Special 
Agent  Gilfix  of  OEE  performed  a  search 
for  the  name  "Mahdi"  i>n  the  Internet 
The  search  revealed  that  on  .\pril  9, 
2002,  Respondent's  brother  Mahdik 
Mahdi  in  .^mman,  Jordan  posted  an 
advertisement  soliciting  bids  for  14U 
tons  of  Alumina  Based  Catalyst  to  be 
delivered  to  Tartuse,  Syria.  (Tr.  260-62; 
Gov't  Ex.  29). 

B  Conspiracy  To  Export  Oil  Field 
Equipment  From  thf  United  States  to 
Iran  via  Canada 

16  In  late  1996  or  early  1997,  Mr 
Abdulamir  Mahdi  telephoned  Brevard 
International  Technical  Services 
I'BITS")  in  Membourne.  Florida.  BITS 
was  owned  and  operated  by  Dr  John 
Strome,  a  Canadian  citizen,  who  resided 
in  Florida  and  who  was  the  co- 
conspirator. Mr  Mahdi  advised  Dr 
Strome  that  he  was  an  oil  field  and 
industrial  equipment  broker  with  clients 
in  the  Middle  East  and  that  he  was 
seeking  a  U.S.  company  to  serve  as  an 
exclusive  supplier.  (Tr   136-38;  Gov't 
Ex.  1.  at  6;  Govt  Ex  2.  at  18;  Gov't  Ex. 

6.  at  l;Govt  PFF  5,  9). 

17.  When  Mahdi  first  initiated  contact 
with  BITS  in  late  1996  or  early  1997,  he 
was  working  on  behalf  of  Tech-Link. 
Tech-Link  was  an  oil  field  equipment 
broker  but  the  company  terminated 
operations  in  September  1997  After 
Tech-Link  closed,  Mr.  Mahdi  continued 
to  transact  business  with  BITS  on  behalf 
of  OTS.  (Gov't  Ex.  3  at  21:  Gov't  Ex.  6. 

at  1;  Gov't  PFF  9-10) 

18.  In  October  1997,  Dr  Strome  and 
Mr  Mahdi  met  in  Toronto,  Canada  to 
discuss  the  prospects  of  BITS  serving  as 
OTS's  exclusive  supplier  of  U.S.  origin 
commodities  to  the  Middle  East.  Under 
the  business  proposal.  BITS  would 
export  to  OTS  products  under  the  BITS 
brand  name,  OTS  would  sell  the 
commodities  to  offshore  end  users,  and 
the  end  users  would  obtain  replacement 
parts  from  BITS  through  OTS.  (Tr.  138, 
243^4;  Govt  Ex.  6,  at  1-2;  Gov't  PFF 
10). 

19.  A  draft  "Confidentiality  and  Non- 
Disclosure  Exclusive  Agreement" 
("Agreement")  dated  November  1.  1997 
between  BITS  and  OTS  was  prepared.  In 
the  Agreement.  BITS  appointed  OTS  as 


its  sole  agent  of  its  products  in  the 
Middle  Hast,  including  Iran.  Iraq,  and 
Libva  once  the  restrictions  were  lifted. 
However,  the  Agreement  was  never 
executed  or  otherwise  signed  by  Mr. 
Mdhdi  or  Dr  Strome  of  BITS.  (tr.  251- 
53;  Gov't  Ex.  28;  Gov't  PFF  11). 

20.  Mr.  Mahdi  sent  a  follow-up  letter 
dated  November  5,  1997  to  Dr.  Stnjme 
of  BITS.  The  follow-up  letter  was  on 
OTS  stationary  The  letter  memorialized 
their  agreement  and  listed  nineteen 
countries  that  OTS  was  going  to  try  to 
sell  BITS  products.  The  countries  were 
mostly  in  the  Middle  East.  Iran  and  Iraq 
were  both  included  in  the  list  of 
countries.  (Tr.  241-242;  Gov't  Ex.  27; 
Gov't  PFF  12). 

21    Neither  BITS  nor  Dr.  Strome 
applied  for  or  received  authorization 
from  OF  AC  to  export  from  the  United 
States  to  Iran  or  Iraq  (Tr.  215-17;  Govt 
Ex   20;  Govt  PFF  39). 

22.  Although  OTS  and  BITS  never 
finalized  their  agreement  in  writing, 
their  business  relationship  proceeded 
on  the  basis  of  a  handshake  and  the  list 
of  countries  provided  by  Mahdi  in  the 
November  5.  1997  letter.  (Tr.  253;  Gov't 
PFF  13) 

23   In  late  November  or  early 
December  of  1997.  OEE  initiated  an 
investigation  of  BITS  involving  illegal 
export  activities  relating  to  Libya,  (Tr. 
101-04).  Special  Agent  Gilfix  of  OEE 
obtained  a  federal  searc:h  warrant  and 
seized  25  to  35  boxes  ot  business 
records  belonging  to  BITS.  (Tr.  105-06; 
Gov't  EIx  6.  at  2)  The  BITS  investigation 
led  OEE  to  later  investigate  Respondents 
OTS  and  Mahdi  for  export  violations. 
(Tr.  103-04). 

24.  Dr.  Strome  contacted  Mr.  Mahdi 
and  advised  him  that  OEE  had  visited 
BIT.S  and  taken  some  business  records. 
Mr  Mahdi  did  not  appear  to  be 
concerned  and  continued  to  do  business 
with  BITS  (Tr   106-07;  Gov't  Ex.  6.  at 
2). 

25   In  September  1998.  Dr.  Strome 
visited  Mahdi  and  his  older  brother 
Mahdik  Mahdi  in  Canada  Mr.  Mahdik 
Mdhdi  advised  Dr.  Strome  that  the 
Mahdi  family  was  very  affluent  and 
owned  homes  near  Saddam  Hussein's 
palace  in  Baghdad.  Mr   Madhik  Mahdi 
further  stated  that  the  family  f;onducted 
business  with  Iraq's  elite,  including 
ministerial  and  higher  level  staff. 
.\ccording  to  Mr  Mahdik  Mahdi,  the 
business  relationship  between  OTS  and 
BIT.S  would  prove  to  be  prosperous 
once  the  embargo  on  Iraq  was  lifted.  In 
the  presence  of  Mr.  .Strome.  Mr.  Mahdik 
and  Respondent  Mahdi  reviewed  files 
and  drawings  for  projects  in  Iraq.  The 
Mahdis  also  called  Iraq  to  discuss 
projects.  (Tr.  253;  Gov't  Ex.  6.  at  2;  Gov't 
PFF  14). 


26.  From  March  1997  through  March 
1999.  Mr.  Mahdi  doing  business  as  OTS 
submitted  117  Request  for  Quotations 

( 'RFQ")  to  BITS.  Of  the  117  RFQs,  a 
total  of  42  requests  were  made  on  behalf 
of  customers  in  Iran.  Thirty-six  requests 
were  made  on  behalf  of  Zawana 
Trading,  which  OEE  believes  were 
transshipped  by  Mr.  Mahdi's  brother  to 
Iraq.  Mr.  Mahdi  requested  quotations 
from  numerous  U.S.  corporations  and 
bought  equipment  from  the  lowest 
bidder.  Since  Dr.  Strome  was  not  always 
the  lowest  bidder,  not  all  RFQs  resulted 
in  shipments  from  BITS  through  OTS  to 
Iran.  (Tr.  224-26.  244-47;  Gov't  Ex.  21. 
21A.  25;  Gov't  PFF  40-41). 

27.  The  RFQs  submitted  by  OTS  to 
BITS  on  behalf  of  customers  in  Iran 
included:  a  request  for  a  quotation  for 
parts  for  a  Shaffer  Agitator  Shaft  and 
Turbine  submitted  on  December  8,  1997 
under  reference  number  223-127-RSA 
by  Mr.  DiMarco  of  OTS  on  behalf  of 
Razi  Petrochemical;  a  request  for 
quotation  for  parts  for  a  Coppus  Steam 
Turbine  submitted  on  July  14,  1998  by 
Mr.  DiMarco  of  OTS  under  reference 
number  463-078-ACT  on  behalf  of  Arak 
Petrochemical;  and  a  request  for 
quotation  for  a  Coppus  Steam  Turbine 
submitted  by  Mr.  DiMarco  of  OTS  under 
reference  number  529-088-ACO  on 
behalf  of  Arak  Petrochemical.  (Tr.  228- 
32;  Gov't  Ex.  22-25;  Gov't  PFF  42). 

C.  The  Export  of  Oil  Field  Equipment 
From  the  United  States  to  Iran  via 
Canada 

28.  The  business  relationship  between 
OTS  and  BITS  involved  Mr.  Mahdi 
placing  RFQs  with  BITS  on  behalf  of 
Middle  Eastern  customers.  Mr.  Mahdi 
assigned  an  alphanumeric  reference 
consisting  of  ten  digits  to  each  RFQ.  The 
first  letter  in  the  reference  identified  the 
end-user/prospective  purchaser.  (Tr. 
141;  Gov't  Ex.  7;  Gov't  PFF  10,  17). 

29.  OTS's  code  for  end-user/ 
prospective  purchaser  was  as  follows:  T 
=  Kala  Naft,  Tehran,  Iran  (a  subsidiciry 
of  National  Iranian  Oil  Co.);  K  =  Kala 
Naft,  Canada;  R  =  Razi  Petrochemical. 
Iran  (an  affiliate  of  National 
Petrochemical  Co.);  A  =  Arak 
Petrochemical.  Iran  (an  affiliate  of 
National  Petrochemical  Co.);  N  = 
National  Iranian  Gas  Company  Iran;  S  = 
Saudi  Arabia;  M  =  Saudi  Arabian 
medical  end-users;  and  Z  =  Zawana 
Trading.  (Tr.  142^3.  150.  234:  Gov't  Ex. 
7,9,  25:  Gov't  PFF  17,43). 

30.  The  last  two  letters  represented 
the  manufacturer  or  commodity.  For 
example,  GE  represented  General 
Electric  and  WP  would  represent  water 
pumps.  (Gov't  Ex.  7). 
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1.  The  October  30, 1997  Export  From 
the  United  States  to  Iran 

31.  On  or  about  July  22, 1997,  Mr. 
Mahdi  submitted  an  irrevocable 
purchase  order  to  Dr.  Strome  of  BITS  for 
$41,695.46  worth  of  oil  field  equipment 
for  a  Halliburton  cementing  xmit  on  OTS 
stationery.  The  reference  number  was 
701-1 320-TSI.  Using  OTS's  established 
code,  the  "T"  indicates  that  the  end- 
user  was  Kala  Naft,  Tehran,  Iran.  The 
"SI"  represents  Smith  International,  a 
U.S.  manufacturer.  (Tr.  148, 152;  Gov't 
Ex.  8;  Gov't  PFF  19). 

32.  A  BITS  invoice  dated  July  23, 
1997  memorialized  the  sale  of 
$42,356.56  worth  of  oil  field  equipment 
to  OTS  under  reference  number  701- 

1 320-TSI.  The  equipment  was  to  be 
shipped  on  October  29, 1997  to  Danzas 
Canada,  Limited  ("Danzas"),  a  freight 
forwarder  located  in  Ontario,  Canada. 
(Tr.  151;  Gov't  Ex.  10;  Gov't  PFF  21). 

33.  On  October  30, 1997,  Forward 
Logistics  Group,  Inc.  ("Forward 
Logistics"),  a  freight  forwarder  acting  on 
behalf  of  BITS,  shipped  the  equipment 
purchased  by  OTS  under  reference 
number  701-1 320-TSI.  The  equipment 
was  shipped  to  OTS  in  care  of  Danzas. 
Forward  Logistics  prepared  the 
Shipper's  Export  Declaration  ("SED") 
on  behalf  of  BITS.  Item  7  in  the  SED 
indicated  that  the  country  of  ultimate 
destination  was  "Toronto."  The  true 
country  of  ultimate  destination  was 
Iran.  Forward  Logistics  did  not  know 
the  product  would  end  in  Iran.  (Tr.  156- 
60, 166-69;  Gov't  Ex.  11, 12;  Gov't  PFF 
22-24). 

34.  When  Danzas  received  the 
comodities  that  were  shipped  on 
October  30, 1997,  pursuant  to  Mr. 
Mahdi 's  directions,  the  oil  field 
equipment  was  consolidated  with  other 
equipment  OTS  had  purchased  bom 
another  company  located  in  Texas.  All 
of  the  equipment  was  then  sent  to  Iran 
via  Cypress.  In  an  effort  to  apply 
Canadian  export  law,  the  country  of 
origin  for  the  equipment  was  falsely 
identified  as  Canada.  (Tr.  153-55, 169- 
72,  177-78;  Gov't  Ex.  10;  Gov't  PFF  25- 
26). 

2.  The  February  2. 1998  Export  From  the 
United  States  to  Iran 

35.  On  October  23,  1997,  Mr.  Mahdi 
submitted  an  irrevocable  purchase  order 
to  Dr.  Strome  of  BITS  for  $69,478.20 
worth  of  oil  field  equipment.  The 
purchase  order  was  prepared  on  OTS 
stationary.  The  reference  nvmiber  was 
702-1 360-TSI.  (Tr.  180;  Gov't  Ex.  6,  at 
4;  Gov't  Ex.  13;  Gov't  PFF  28). 

36.  In  January  1998,  BITS  sold 
approximately  845  parts  for  a 
Halliburton  cementing  unit  to  OTS 


under  reference  number  702-1 360-TSI. 
(Tr.  183-84;  Gov't  Ex.  6,  at  4;  Gov't  Ex. 
14). 

37.  Mr.  Mahdi  hired  Pars  Maritime 
Cargo,  Inc.  ("PCMI")  of  Quebec,  Canada 
to  transport  the  parts  via  truck  from 
BITS  in  Florida  to  Ontario,  Canada. 
PCMI  is  the  general  sales  agent  for  Iran 
Air.  PCMI  picked  up  the  parts  from 
BITS  on  February  2, 1998.  (Tr.  185-187; 
Gov't  Ex.  6,  at  4;  Gov't  Ex.  14, 15;  Gov't 
PFF  29-30). 

D.  The  Attempt  To  Export  Oil  Field 
Equipment  on  March  17,  1999 

38.  On  April  21. 1998,  Mr.  DiMarco  of 
OTS  submitted  an  irrevocable  purchase 
order  under  reference  niunber  013-077- 
BTB  to  Dr.  Strome  of  BITS.  The 
reference  number  contained  a 
typographical  error.  The  true  reference 
number  was  013-077-TBT.  (Tr.  188. 
191-93. 197-98;  Gov't  Ex.  6,  at  4;  Gov't 
Ex.  7.  at  4;  Gov't  Ex.  16,  17;  Gov't  PFF 
32). 

39.  OTS  ordered  $121,082.70  worth  of 
extracting  equipment  used  ot  remove 
broken  drill  heads  from  oil  wells  under 
reference  number  013-077-TBT.  The 
extracting  equipment  was  to  be 
manufactured  by  Bowen  Tools,  a  U.S. 
manufacturer.  Based  on  Madhi's 
transaction  code,  the  end-user  was  Kala 
Naft.  Tehran,  fran.  (Tr.  196-201,  206- 
208;  Gov't  Ex.  9,  16.  18A;  Gov't  PFF  32- 
33). 

40.  On  May  26,  1998.  Mr.  Mahdi. 
acting  on  behalf  of  OTS,  wired  $16,082 
in  U.S.  currency  to  BITS  accoimt.  The 
money  was  a  deposit  for  the  equipment 
ordered  under  reference  number  013- 
077-TBT.  (Tr.  189-91;  Gov't  Ex.  16,  at 
3;  Gov't  Ex.  17;  Gov't  PPF  34). 

41.  In  January  1999,  Dr.  Strome  began 
cooperating  with  OEE  investigators.  (Tr. 
105-107). 

42.  On  or  about  March  4.  1999,  Mr. 
Mahdi  instructed  Dr.  Strome  to  export 
the  equipment  ordered  by  OTS  imder 
reference  number  013-077-TBT  to 
Industrial  Engineering  Inspection 
Company  of  Iran  ("I.E.I. ")  for 
inspection.  (Tr.  201,  207,  210-15;  Gov't 
Ex.  18A.  at  3;  Gov't  Ex.  18,  19;  Gov't 
PFF  35-36). 

43.  Dr.  Strome  advised  Special  Agent 
Gilfix  of  OEE  that  Respondent  had 
telephoned  him  from  Canada  and 
ordered  that  $120,000  worth  of  oil  field 
equipment  be  shipped  and  inspected  by 
an  Iranian  inspection  company.  At 
Special  Agent  Gilfrx's  behest  Dr.  Strome 
advised  Mr.  Mahdi  that  he  would  not 
export  the  equipment  since  they  were 
destined  for  Iran.  Instead,  Mr.  Mahdi 
agreed  to  meet  Dr.  Strome  in  Melbourne, 
Florida  where  the  equipment  could  be 
inspected  for  Iran.  (Tr.  107-109). 


44.  In  the  interim.  Special  Agent 
Gilfix  obtained  an  arrest  warrant  from  a 
fedral  magistrate  judge  in  Orlando, 
Florida  based  on  a  criminal  complaint 
alleging  that  Mr.  Mahdi  violated  U.S. 
export  laws  and  regulations.  (Tr.  109). 

45.  In  mid-March  1999,  Mr.  Mahdi 
flew  to  Florida  to  inspect  the  equipment 
for  fran.  After  inspecting  and  obtaining 
the  oil  field  equipment  ordered  under 
reference  number  013-077-TBT,  Mr. 
Mahdi  was  arrested.  (Tr.  109,  202;  Gov't 
PFF  37-38). 

VI.  Ultimate  Findings  of  Fact  and 
Conclusions  of  Law 

1.  Mr.  Mahdi.  OTS.  and  the  subject 
matter  of  this  proceeding  are  properly 
within  the  jurisdiction  of  the  BIS  in 
accordance  with  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
App.  Sees.  2401-2420)  and  the  Export 
Administration  Regulations  (15  CFR 
parts  730-774). 

2.  On  the  basis  of  an  Order  dated 
September  6.  2002,  granting  summary 
decision  against  Mr.  Mahdi,  Charge  1 
relating  to  the  conspiracy  to  export  oil 
field  equipment  between  March  1997 
and  April  1998  from  the  United  States 
to  fran  via  Canada  is  foimd  proved 
under  the  doctrine  of  collateral 
estoppel.  (Gov't  PUFF  49-50,  56). 

3.  BIS  has  established  by  a 
preponderance  of  the  evidence  that  the 
Respondents  violated  §§  746.7  and 
764.2(a)  of  the  EAR  by  exporting  oil 
field  equipment  from  the  United  States 
through  Canada  to  fran  on  October  30, 
1997  and  February  2.  1998  without 
obtaining  prior  authorization  from 
OFAC.  (Gov't  PUFF  51-53.  56). 

4.  BIS  has  established  by  a 
preponderance  of  the  evidence  that  the 
Respondents  violated  §§  746.7  and 
764.2(c)  of  the  EAR  by  attempting  to 
export  oil  field  equipment  from  the 
United  States  through  Canada  to  Iran  on 
March  17.  1999  without  obtaining  prior 
authorization  from  OFAC.  (Gov't  PUFF 
54,  56). 

5.  BIS  has  established  by  a 
preponderance  of  the  evidence  that  the 
Respondents  violated  §  764.2(g)  of  the 
EAR  by  making  false  and  misleading 
statements  of  material  fact  on  a 
Shipper's  Export  Declaration  on  October 
30,  1997  that  the  country  of  ultimate 
destination  of  the  oil  field  equipment 
was  Canada,  when,  in  fact,  the  true 
country  of  ultimate  destination  was 
Iran.  (Gov't  PUFF  55,  56). 

6.  BIS  has  established  by  a 
preponderance  of  the  evidence  that  the 
Respondents  violated  §  764.2(e) 
transferring  and  forwarding  goods,  on  or 
about  October  30,  1997,  to  Iran  knowing 
the  goods  had  been  exported  from  the 
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United  States  in  violation  of  the  EAR 
(Ck)v't  PUFF  57). 

7.  Under  the  theory  of  respondeat 
superior,  OTS  is  liable  for  the  actions  of 
Mr.  Mahdi  and  the  sole  employee,  Mr. 
DiMarco,  who  were  both  acting  on 
behalf  of  the  corporation  and  whose 
actions  resulted  in  violations  of  the  EAA 
and  EAR.  (Govt  PUFF  49). 

8.  BIS  has  established  that  denial  of 
export  privileges  for  20  years  against 
Mr.  Mahdi  and  OTS  is  justified  and 
reasonable.  (Govt  PUFF'  58). 

Vn.  Discussion 

A.  Applicability-  of  the  Export 
Administration  Act  and  Regulations  to 
Respondents 

Throughout  these  proceedings,  the 
Respondents  have  contended  that  BIS 
lacks  jurisdiction.  More  specifically.  Mr. 
Mahdi  claimed  that  US.  e.xport  laws  do 
not  apply  to  him  as  a  Canadian  citizen 
or  OTS  operating  in  Canada.  This 
argument  is  rejected. 

The  authority  delegated  by  Congress 
to  the  President  of  the  United  States 
under  the  EAA  is  extensive.  The  EAA 
gives  the  President  authority  to  regulate 
or  prohibit  the  export  of  goods, 
technology,  and  information  'to  the 
extent  necessary  to  further  the  foreign 
policy  of  the  United  States  or  fulfill  its 
international  obligation  "  .SV^-  50  U.S.C. 
App.  Sec.  2405(a)(1).  The  EAA  also 
authorizes  the  President  to  regulate  or 
prohibit  the  export  of  goods  or 
technology  in  the  interest  of  national 
security.  See  50  U.S.C  App.  Sees. 
2402(2)(A).  2404(a){U  The  statute 
makes  clear  that  ia|ny  export  control 
imposed  undei  [the  EAA)  shall  applv  to 
any  transaction  or  activity  undertaken 
with  the  intent  to  evade  that  export 
control,  even  if  that  export  control 
would  not  otherwise  applv  to  that 
transaction  or  activity   ' 

In  1987,  the  President  invoked  import 
sanctions  against  Iran  to  'ensure  that 
United  States  imports  of  Iranian  goods 
and  services  will  not  contribute 
financial  support  to  terrorism.  '  Exec. 
Order.  No.  12613,  reprinted  in  52  FR 
41940  (Oct.  30,  1987)   In  1995.  the 
President  declared  a  national  emergency 
with  respect  to  the  actions  and  policies 
of  the  Iranian  Government  See  Exec. 
Order  No.  12957.  reprinted  in  60  FR 
14615  (Mar.  15,  1995)  The  President 
expanded  the  sanctions  imposed  against 
Iran  to  prohibit  both  import  of  Iranian- 
origin  products  and  export  of  I '  S  origin 
goods,  technology,  or  services  to  Iran 
See  Exec.  Order  No.  12959.  reprinted  in 
60  FR  24757  (Mav  6.  1995) 

Exec.  Order  No.  12959  and  it.N 
implementing  regulations  generally 
prohibit  the  exportation  of  any  goods, 


technology  or  services  from  the  United 
States  to  Iran  without  express 
authorization  from  OFAC.  See  31  CFR 
560  204,  560.501   This  prohibition 
includes  the  exportation  of  any  goods 
"to  any  person  in  a  third  country 
undertaken  with  knowledge  or  reason  to 
kncjw  that  such  goods  *    *    *  are 
intended  specifically  for  supply, 
transshipment,  or  reexportation,  directly 
or  indirectly,  to  Iran  or  the  (Government 
of  Iran'  See  31  CFR  560.204(a). 

Section  746.7  of  the  EAR  incorporates 
the  OFACs  Iran  Transactions 
Regulations  by  reference.  It  provides: 
"No  person  may  export  or  reexport 
items  subject  to  both  the  EAR  and 
OFACs  Iranian  Transactions 
Regulations  without  prior  OFA(^ 
authorization."  15  (^FR  7467.7  The  term 
"export"  means  the  "actual  shipment, 
transfer  or  transmission  of  goods  or 
technology  out  of  the  United  States; 
(the)  transfer  of  goods  or  technology  in 
the  United  States  to  an  embassy  or 
affiliate  of  a  controlled  country;  or  a 
transfer  to  any  person  of  goods  or 
technology  either  with  the  knowledge  or 
intent  that  the  goods  or  techn(.)logy  will 
be  shipped,  transferred  or  transmitted  to 
an  unauthorized  recipient   '  50  US  C. 
App  sec.  2415(5);  see  also  15  CFR 
734.2(b)(1).  The  term  "reexpoil"  means 
"an  actual  shipment  or  transmissi<3n  of 
items  subject  to  the  EAR  from  one 
foreign  countrv  to  another  foreign 
county."  15  CFR  734.2(b)(4).  BIS  has 
authority  to  exercise  rt^ulatory 
jurisdiction  over  all  items  subject  to  the 
EAR.  15  CFR  734.2(a)(1).  The 
regulations  clearly  provide  that  "|a|ll 
US.  origin  items  wherever  located"  are 
subject  to  the  EAR.  15  CFR  734.4(a)(2). 

From  the  plain  language  of  the  export 
laws  and  regulations,  it  is  clear  that  the 
EAA  and  EAR  were  intended  to  apply 
extraterritorially  regardless  of  a  person's 
nationality  or  locality  so  long  as  U.S. 
origin  items  are  involved  Counsel  for 
BIS  accurately  pointed  out  that  the  EAA 
and  EAR  have  an  in  rem  basis, 
applicable  to  "goods  *    *    *  subject  to 
the  jurisdiction  of  the  United  States." 
Thus,  it  is  immaterial  that  Mr.  Mahdi  is 
a  naturalized  Canadian  citizen.  OT.S  was 
a  (Canadian  corporation,  and  some  of  the 
activities  occurred  in  Canada.  To  hold 
otherwise  would  contravene  exiting  law 
and  regulatiim,  and  wouici  undermine 
the  effectiveness  of  the  EAA  and  the 
EAR. 

B   Violations  of  the  Export 
Administration  Art  and  Regulations 

While  Mr  Mahdi  refused  to 
participate  in  much  of  the  hearing  and 
did  not  contest  muc;h  of  the  evidence 
presented,  the  burden  cjf  proof  remains 
on  the  Agency  to  prove  the  allegations 


in  the  charging  letter  by  reliable, 
probative,  and  substantial  evidence.  See 
5  U.S.C.  556(d).  The  Supreme  Court  has 
held  that  5  U.S.C.  556(d)  adopts  the 
traditional  preponderance  of  the 
evidence  standard  of  proof.  Steam  v. 
SEC,  450  U.S.  91,  102  (1981).  To 
prevail,  BIS  must  establish  that  it  is 
more  likely  than  not  that  the 
Respondents  commented  the  violations 
alleged  in  the  charging  letter.  See 
Herman  &■  Maclean  v.  Huddleston,  529 
U.S.  375,  390  (1983).  In  other  words,  the 
Agency  must  demonstrate  "that  the 
existence  of  a  fact  is  more  probable  than 
its  nonexistence."  Concrete  Pipe  & 
Products  V.  Construction  Laborers 
Pension  Trust,  508  U.S.  602,  622  (1993). 
To  satisfy  the  burden  of  proof,  BIS  may 
rely  on  direct  and/or  circumstantial 
evidence.  .See  generally  Monsanto  Co.  v. 
Spray-Rite  Serv:  Corp.'.  465  U.S.  752, 
764-765  (1984). 

Here,  the  Agency  has  produced 
quantum  evidence,  including  witness 
testimony  and  documentary  evidence, 
which  establish  that  Respondents 
Mahdi  and  OTS  violated  the  §§  746.7 
and  764.2  of  the  EAR.  It  is  well  settled 
that  a  corporation  can  be  held  liable  for 
the  actions  of  its  officers  and  employees 
committed  within  the  scope  of 
employment  and  in  furtherance  of  the 
employer's  business.  See  Untied  States 
V.  Bl-Co  Pavers.  Inc..  741  F.2d  730,  737 
(5th  Cir.  1984);  United  States  v.  Sherpix, 
512  F.2d  1361.  1367  n.  7  (D.C.  Cir. 
1975).  The  doctrine  of  respondent 
superior  is  applicable  in  export  cases. 

1.  Conspiracy  To  Obtain  Oil  Field 
Equipment  From  the  United  States 

Respondent  Mahdi  and  the  corporate 
respondent,  OTS,  have  been  charged  in 
Count  1  with  conspiracy  to  export  goods 
to  Iran  in  violation  of  §  746. 7  of  the 
EAR.  The  conspiracy  regulations 
provide:  "No  person  may  conspire  or  act 
in  concert  with  one  or  more  persons  in 
any  manner  or  for  any  purpose  to  bring 
about  or  to  do  any  act  that  constitutes 
a  violation  of  the  EAA,  the  EAR,  or  any 
other  order,  license  or  authorization 
issued  thereunder."  15  CFR  764.2(d).  To 
succeed  under  §  764.2(d),  the  Agency 
must  establish  that:  (1)  Two  or  more 
persons  formed  an  agreement  to  violate 
the  EAA  or  EAR;  (2)  the  respondent 
knowingly  participated  in  the 
conspiracy;  and  (3)  an  overt  act  was 
committed  in  furtherance  of  a  common 
scheme.  See  generally  50  U.S.C.  App. 
2410(a).  The  conspiracy  charge  with 
respect  to  Mr.  Mahdi  has  already  been 
found  proved  on  the  basis  of  collateral 
estoppel. 

On  September  6,  2002,  summary 
decision  was  entered  against  Mr.  Mahdi 
on  Charge  1  on  the  basis  of  collateral 
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estoppel  arising  from  the  guilty  plea  in 
the  criminal  proceeding.  The  evidence 
shows  that  between  March  1997  and 
April  1998,  Mr.  Mahdi  was  acting  on 
behalf  of  OTS  when  he  entered  into 
business  arrangements  with  Dr.  Strome 
of  BITS  to  provide  U.S.  origin  oil  field 
equipment  to  customers  in  Iran.  (Tr. 
138,  241-44.  251-53;  Gov't  Ex.  3,  at  21; 
Gov't  Ex.  6,  at  1-2;  Gov't  Ex.  27-28; 
Gov't  PFF  9-12,  14;  Gov't  PUFF  49).  Mr. 
Mahdi  and  Mr.  DiMarco  took  several 
actions  in  furtherance  of  the  conspiracy 
by  submitting  approximately  117  RFQs 
to  BITS  on  behalf  of  customers  in  Iran. 
(Tr.  224-26,  244-47;  Gov't  Ex.  21,  21A, 
25;  Gov't  PFF  40-^1;  Gov't  PUFF  49). 
The  mere  fact  that  RFQs  submitted  to 
BITS  did  not  all  result  in  shipments 
from  BITS  through  OTS  to  fran  is  not 
crucial.  Conspiracy  is  an  inchoate 
offense  that  can  be  committed  regardless 
of  whether  object  of  the  venture  is 
achieved.  See  United  States  v.  Plummer, 
221  F.3d  1298,  1306  (11th  Cir.  2000); 
See  also  lannelli  v.  United  States,  420 
U.S.  770,  777  (1975).  Since  Mr.  Mahdi 
and  DiMarco's  activities  were  performed 
within  the  scope  of  employment  and  in 
furtherance  of  OTS's  business,  the 
violations  of  section  764.2(d)  are 
attributable  to  OTS. 

2.  Unauthorized  Export  From  the  United 
States  to  Iran 

Charges  2  and  3  allege  that  the 
Respondents  violated  section  764.2(a) 
by  unlawfully  exporting  oil  field 
equipment  from  the  United  States  to 
Iran  through  Canada  without  obtaining 
prior  authorization  from  OF  AC  on 
October  30,  1997  and  February  2, 1998. 
Both  charges  are  found  proved.  The 
relevant  regulation  prohibits  any  person 
from  engaging  in  "any  conduct 
prohibited  by  or  contrary  to  *  *   *  the 
EAA  (or)  the  EAR."  15  CFR  764.2(a).  As 
previously  stated,  §  746.7  prohibits  any 
person  from  exporting  or  reexporting 
goods  to  Iran  without  prior  OF  AC 
authorization. 

The  administrative  record  clearly 
establishes  that  neither  BITS,  nor  OTS, 
nor  Mr.  Mahdi  under  any  of  his  names, 
had  applied  for  or  received  OF  AC 
authorizdtion  to  export  from  the  United 
States  to  fran.  (Tr.  215-17;  Gov't  Ex.  20; 
Gov't  PFF  39).  Absent  OFAC 
authorization,  the  export  of  goods  to 
Iran  constitutes  a  violation  of  the  EAA 
and  its  underlying  regulations. 

The  facts  show  that,  in  response  to  an 
irrevocable  purchase  order  containing 
reference  number  701-1 320-TSI 
submitted  by  Mr.  Mahdi,  Dr.  Strome  of 
BIST  sold  $42,356.56  worth  of  U.S. 
manufactured  oil  field  equipment  to 
OTS.  The  oil  field  equipment  was 
exported  to  OTS's  freight  forwarder. 


*f)anzas,  located  in  Ontario,  Canada.  (Tr. 
148,  152,  156-60,  166-69;  Gov't  8.  11. 
12;  Gov't  PFF  19,  22-24).  The  "T"  in  the 
reference  niunber  indicates  that  the  end- 
user  was  Kala  Naft,  Tehran,  Iran.  (Tr. 
148,  152;  Gov't  8;  Gov't  PFF  19). 
Pursuant  to  Mr.  Mahdi's  directions,  the 
oil  field  equipment  was  consolidated 
with  other  OTS  equipment  emd  exported 
to  Iran  via  Cypress.  (Tr.  153-55,  169- 
172,  177-178;  Gov't  Ex.  10;  Gov't  PFF 
25-26).  Further,  to  evade  detection  and 
so  that  Cemadian  law  would  apply,  the 
country  of  origin  for  the  products  was 
identified  as  Canada  when  the  true 
country  of  origin  was  the  United  States. 
Id. 

The  law  contemplates  that  transfer  of 
U.S.  origin  goods  from  one  foreign 
country  to  another  foreign  country  falls 
within  the  purview  of  the  EAA  and  its 
underlying  regulations.  See  50  U.S.C. 
App.  sec.  2415(5);  see  also  15  CFR 
734.2(b).  Thus,  Mr.  Mahdi's  actions 
constitute  a  violation  of  §  764.2(a)  on 
October  30,  1997  as  described  in  Charge 

2.  Since  the  export  to  Iran  was 
performed  in  furtherance  of  OTS's 
business,  the  corporate  respondent  is 
equally  liable  for  the  violation  of 

§  764.2(a). 

The  Respondents  are  also  liable  for 
violating  §  764.2(a)  on  February  2,  1998 
as  described  in  Charge  3.  The  evidence 
shows  that,  in  response  to  purchase 
702-1 360-TSI,  Dr.  Strome  of  BITS  sold 
$69,478.20  worth  of  U.S.  manufactured 
oil  field  equipment  to  OTS.  (Tr.  180- 
184;  Gov't  Ex.  6,  at  4;  Gov't  Ex.  13.  14; 
Gov't  PFF  28).  Mr.  Mahdi  hired  Pars 
Maritime  Cargo,  Inc.,  a  general  sales 
agent  for  Iran  Air,  to  pick  up  the 
equipment  from  BITS  in  Florida  and 
export  it  on  February  2,  1998.  (Tr.  185- 
187;  Gov't  Ex.  6,  at  4;  Gov't  Ex.  14,  15; 
Gov't  PFF  29-30).  Although  no  direct 
evidence  was  presented  showing  that 
the  equipment  was  subsequently 
exported  to  fran,  there  is  sufficient 
circumstantial  evidence  that  the 
equipment  was  exported  to  Iran. 

3.  Soliciting  or  Attempting  an 
Unauthorized  Export  From  the  United 
States  to  fran 

Charge  4  is  also  proved.  Section 
764.2(c)  prohibits  any  person  from 
soliciting  or  attempting  to  violate  the 
EAA  or  the  EAR.  Solicitation  is  defined 
as  "asking  another  person  to  commit  an 
offense."  In  the  Matter  of  the  Sound  You 
Company,  Ltd.  and  Yuzo  Oshima,  58  FR 
60593,  60597  (Nov.  17,  1993).  "For  the 
offense  of  solicitation  to  be  completed, 
the  (respondent)  must  entice,  advise, 
incite,  order  or  otherwise  encourage 
another  to  commit  an  offense."  Id.  Like 
conspiracy,  it  is  not  necessary  that  the 
unlawful  offense  to  actually  be 


completed  to  order  to  find  the  charge  of 
solicitation  proved.  Id. 

Attempt  is  another  inchoate  crime, 
like  conspiracy  and  solicitation,  which 
"can  be  committed  regardless  of 
whether  the  objective  of  the  venture  is 
achieved."  Plummer.  221  F.3d  at  1306. 
Attempt  consists  of:  (IJ  An  intent  to 
engage  in  an  unlawful  activity;  and  (2) 
an  overt  act  committed  in  furtherance  of 
the  unlawful  activity.  See  generally  21 
Am.  )ur.  2d.  Criminal  Law  §  175  (2003). 
Preparation  alone  or  a  mere  statement  of 
one's  intent  to  commit  an  unlawful 
activity  is  not  enough  to  constitute  an 
attempt;  rather  the  respondent  must 
engage  in  some  appreciable  overt  act.  Id. 
at  §177. 

Here,  the  activities  of  Mr.  Mahdi  and 
OTS  go  beyond  mere  preparation.  By  , 
soliciting  Dr.  Strome  of  BITS,  on  March 
4,  1999,  to  export  $120,000  worth  of  oil 
filed  equipment  ordered  by  OTS  under 
reference  number  013-077'-TBT  to 
Industrial  Engineering  Inspection 
Company  of  Iran  for  inspection.  Mr. 
Mahdi  and  OTS  violated  section 
764.2(c).  (Tr.  107-09,  201.  207.  210-15; 
Gov't  Ex.  18A,  at  3;  Gov't  Ex.  18.  19: 
Gov't  PFF  35-36).  Mr.  Mahdi  and  OTS 
violated  §  764.2(c)  again  in  mid-March 
when  Mahdi  went  to  Florida  to  inspect 
and  obtain  the  oil  field  equipment 
ordered  under  reference  013-077-TBT 
because  Dr.  Strome  refused  to  export  the 
equipment  to  Iran.  (Tr.  107-09.  202; 
Gov't  PFF  37-38).  Although  the 
Respondents  committed  two  distinct 
counts  of  violations  of  §  764.2(c).  BIS 
has  charged  them  with  a  single  count. 
That  count  is  found  proved. 

4.  Making  a  False  Statement  on  a 
Shipper's  Declaration 

Charge  5  is  also  found  proved.  Section 
764.2(g)  prohibits  any  person  from 
making  a  misrepresentation  or  false 
statement  of  any  material  fact  on  any 
export  control  document.  See  15  CFR 
764.2(l)(ii).  A  SED  qualifies  as  an  export 
control  document.  See  15  CFR  772.1. 

The  Agency  charges  Respondents 
Mahdi  and  OTS  with  making  a  false  and 
misleading  statement  of  material  fact  on 
an  SED  on  October  30.  1997.  The  SED 
falsely  stated  that  the  country  of 
ultimate  destination  of  the  oil  field 
equipment  ordered  in  reference  number 
701-1 320-TSl  was  Toronto.  HoWever. 
the  true  country  of  ultimate  destination 
was  Iran.  Neither  OTS  nor  Mr.  Mahdi 
prepared  the  SED  on  October  30.  1997. 
Forward  Logistics  prepared  the  SED  as 
directed  by  Dr.  Strome.  (Tr.  156-60, 
166-69;  Gov't  Ex.  11,  12;  Gov't  PFF  22- 
24).  BIS  relies  on  Pinkerton  v.  United 
States,  328  U.S.  640  (1946).  to  hold  Mr. 
Mahdi  and  OTS  liable  for  the  violation 
of  section  764.2(g). 


57416 


Federal  Register/ Vol.  68.  No.  192 /Friday.  October  3,  2003 /Notices 


The  Agency's  drgumsnt  is  wt'll  taken 
In  Pmkerton.  the  Supreme  C^ourt  held 
that  a  participant  in  a  conspiracy  is 
liable  for  the  substantive  offenses 
committed  by  c:o-conspirators  in 
furtherance  of  the  common  objective. 
J28  U.S.  at  645-48  In  this  case. 
Forward  Logistics  prepared  the  SED 
containing  false  information  of  material 
fact  regarding  the  country  of  ultimate 
destmation.  Forward  Logistics  prepared 
the  SED  as  directed  by  Dr.  Strome.  The 
preparation  of  the  false  SED  was  within 
the  scope  of  the  conspiracy,  and  in  a 
manner  reasonably  foreseeable  by 
Respondents  OTS  and  Mahdi  as  a 
natural  consequence  of  the  c;onspiracy. 
Accordingly,  the  violation  of  *?  7H4.2(g) 
IS  attributable  to  OTS  and  Mr  Mahdi 
even  thtiugh  the  Respondents  did  not 
actiiallv  prepare  the  SED 

5   Knowingly  Violating  the  Export 
Administration  Regulations 

The  final  charge  is  also  found  proved. 
t;harge  6  alleges  that  Mr  Mahdi  and 
GTS  violated  §  764  2(eJ  by  transferring 
and  forwarding  goods  from  Canada  to 
Iran  on  or  about  October  30.  1997 
knowing  those  goods  had  betm  t^xported 
from  the  United  States  in  violation  of 
the  EAR  Section  764.2(e)  prohibits  anv 
person  from  transferring,  transporting, 
or  forwarding  "any  item  expfirted  or  to 
be  exported  from  the  United  States,  or 
that  is  otherwise  subject  to  the  E.-\R, 
with  knowledge  that  a  violation  of  the 
EAR  (orl  the  EAR  *    *    *  has  occurred." 
15CFR  764.2(e). 

The  evidence  shows  that  Mr  Mahdi 
knew  of  the  United  States'  embargo 
against  Iran,  which  restricted  the  export 
of  U.S.  commodities  to  Iran  (Gov't  Ex 
3.  at  26-27.  Govt  PFF  27).  As  a  matter 
of  fact,  during  the  Ghange  of  Plea 
Proceedings  before  the  United  States 
District  Court  for  the  Middle  District  of 
Florida  (Honorable  .^nne  (^  ("onway)  in 
Orlando.  Florida  on  August  24.  1999. 
Mr.  Mahdi  testified  that  he  knew  that 
Dr  Strome  could  not  lawfully  export  the 
goods  to  Iran  without  the  assistance  of 
Mahdi  and  OTS.  (Govt  Ex.  3.  at  27-28). 
This  knowledge  is  imputed  to  OTS,  on 
whose  behalf  Mr.  Mahdi  was  acting.  See 
genfrallv,  In  re.  Hellenic.  Inc  .  2.52  F.3d 
391.  395  (5th  Gir  2001)  ("An  agent's 
knowledge  is  imputed  to  the 
corporation  where  the  agent  is  acting 
within  the  scope  of  his  authority  and 
where  the  knowledge  relates  to  matters 
within  the  scope  of  that  authority  *    *    * 
(G)ourts  generally  agree  that  the 
knowledge  of  directors  or  key  officers, 
such  as  the  president  and  vice 
president,  is  imputed  to  the 
corporation) 

The  facts  further  show  that  Danzas 
shipped  the  oil  field  equipment  ordered 


by  OT.S  under  reference  number  701- 
1302-TSI  to  Iran  via  Gvpre.ss.  (Tr.  153- 
55.  169-72,  177-78;  Govt  Ex.  10;  Gov't 
PFF  25-26).  Moreover,  so  that  Canadian 
export  law  would  apply,  the  country  of 
origin  for  the  equipment  was  falsely 
identified  as  Canada,  hi  the  true 
country  of  origin  was  the  United  States. 
These  activities  constitute  a  violation  of 
«?  764.2(e)  for  which  Mr.  Mahdi  and  OTS 
are  liable. 

VIII.  Reason  for  the  Sanction 

Based  on  the  number  and  gravity  of 
the  offenses  and  the  fact  that  it  appears 
that  Mr  Mahdi  and  OTS  may  resume 
efforts  to  make  unauthorized  exports 
from  the  United  States,  tht?  Agency's 
proposed  sanc:tion  of  denial  of  U.S 
export  privileges  for  20  years  is  deemed 
appropriate. 

There  is  an  nn-going  war  against 
terrorism  The  events  of  September  11. 
2001  reveal  that  international  terrorism 
is  a  real  threat  to  the  national  security 
of  the  United  States.  To  limit  and  curtail 
the  financial  support  of  terrorism  the 
United  States  established  an  embargo 
against  Iran  The  Respondents 
ciri  umvention  of  the  embargo  bv 
exporting  gof)ds  destined  for  Iran 
through  Canada  cannot  be  tolerated.  The 
facts  show  that  in  order  to  achieve  their 
objective  Respondents  made  false 
statements,  or  caused  false  statements  to 
hi'  made,  on  various  export  documents 
in  the  United  States  and  in  Canada.  The 
facts  also  show  that  BITS  was  not  the 
only  U.S.  company  that  had  business 
dealings  with  OTS   Mr  Mahdi  and  OTS 
solicited  quotations  on  behalf  of 
customers  in  Iran  and  other  Middle 
Eastern  c:ountries  from  a  number  of  L'  S. 
companies  and  bought  equipment  from 
the  lowest  bidder  (Tr.  224-25.  244-47; 
Govt  Ex  21.  21A.  25;  Gov't  PFF  40-^1). 
.As  .Agency  counsel  correctly  points  out, 
Rt'spondents  efforts  were  extensive  and 
far-reaching. 

The  value  of  the  goods  actually 
exported  and  those  that  Respondents 
attempted  to  export  exceeded  $232,834. 
Dr  Strome.  Mr  Mahdi.  and  Mahdik 
Mahdi  all  perceived  that  the  business 
venture  was  lucrative  and  could  prove 
to  be  prosperous.  (Tr.  253;  Gov't  E.x.  6. 
at  2;  Gov't  PFF  14).  .As  recent  as  April 
2002.  BIS  learned  that  Mr,  Mahdis 
brother  in  Amman.  Ionian  posted  an 
advertisement  soliciting  bids  for  a 
certain  type  of  catalyst,  (Tr.  260-62; 
Gov't  Ex  29)  The  rec  ord  shows  that  Mr. 
Mahdi's  brother,  owner  of  Zawana 
Trading,  had  been  instrumental  in 
facilitating  the  unauthorized  export  of 
equipment  to  Middle  Eastern  countries 
such  as  Iraq   (Tr    178.  224-26.  236-238, 
244-t7,  253;  Govt  Ex.  6,  at  6;  Gov't  Ex. 
21.  21A.  25.  26;  Gov't  PFF  14,40-41. 


44).  The  Agency  notes  that  Mr.  Mahdi 
and  OTS  are  well  positioned  in  Canada 
where  the  export  laws  are  less  stringent 
with  respect  to  Iran.  By  the  same  token 
U.S.  export  laws  concerning  Canada  are 
minimal.  Thus.  Respondents  have  an 
opportunity  to  resume  their  efforts  if 
they  so  choose. 

In  order  to  deter  such  actions  and 
prevent  Respondents  from  committing 
future  violations  of  the  EAA  and  EAR, 
a  significant  denial  order  is  not  only 
warranted.  It  is  justifiable.  Agency 
counsel  has  established  that  a  20-year 
order  denying  export  privileges  is  not 
without  precedent.  See  In  the  Matter  of 
Miguel  Angel  Fajardo.  66  FR  30162  (Jun. 
5,  2001);  In  the  Matter  of  Fawzi 
Mustapha  Assi,  64  FR  40816  (Jul.  28. 
1999);  In  the  Matter  of  Ian  Ace.  62  FR 
43505  (Aug.  14,  1997). 

The  Recommended  Decision  and 
Order  is  being  referred  to  the  Under 
Secretary  for  review  and  final  action.  As 
provided  by  §  766.17(b)(2)  of  the  EAR. 
the  recommended  decision  and  order  is 
being  served  by  express  mail.  Because 
the  Under  Secretary  must  review  the 
decision  in  a  short  time  frame,  all 
papers  filed  with  the  Under  Secretary  in 
response  to  the  recommended  decision 
and  order  must  be  sent  by  personal 
delivery,  facsimile,  express  mail,  or 
other  overnight  carrier  as  provided  in 
§  766.22(a)  of  the  EAR.  Submissions  by 
the  parties  must  be  filed  with  the  Under 
Secretary  for  Export  Administration, 
Bureau  of  Industry  and  Security.  U.S. 
Department  of  Commerce,  Room  H- 
3898.  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230, 
within  12  days  from  the  date  of  issuance 
of  this  Recommended  Decision  and 
Order.  Thereafter,  the  parties  have  eight 
days  from  receipt  of  any  response(s)  in 
which  to  submit  replies. 

Within  30  days  after  receipt  of  this 
Recommended  Decision  and  Order,  the 
Under  Secretary  shall  issue  a  written 
order,  affirming,  modifying  or  vacating 
the  recommended  decision  and  order. 
See  15  CFR  766.22(c). 

Done  and  dated  .August  26,  2003,  at 
Norfolk.  Virginia. 
Peter  A.  Fitzpatrick, 
Administrative  Law  judge.  Norfolk,  Virginia. 

Attachment  A — Exhibit  List 

A.  fudge's  Exhibit 

Judge's  Ex.  1 — Memorandum  to  File 

dated  24  April  2003  from  Lucinda 

Shinault.  Paralegal  to  the 

Administrative  Law  Judge 
fudge's  Ex.  2 — Return  to  Sender  Letter 

dated  April  21st,  2002" 


'  I   Khdii  signed  tor  the  Federal  Kxpress  package 
on  4/17/200.1  Thu^.  the  unidentified  correspondent 
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B.  Government  Exhibit 

Gov.  Ex.  lA — Canadian  Department  of 
Justice  ("DOJ")  Facsimile 
Memorializing  Shipment  of  Boxes  of 
Exhibits  and  Receipt  thereof  by  Mr. 
Mahdi — Ruling  on  admissibility 
reserved  ^° 

Gov.  Ex.  IB — Copy  of  envelope  from  Mr. 
Mahdi  d/b/a  OTS  Refining  Equipment 
Corporation  addressed  to  the  Bureau 
of  Industry  &  Security — Ruling  on 
admissibility  reserved 

Gov.  Ex.  1 — Two  Coimt  Criminal 

Indictment  Filed  in  the  United  States 
District  Court,  Middle  District  of 
Florida,  Orlando  Division  on  June  15, 
1999 

Gov.  Ex.  2 — ^Plea  Agreement  between 
U.S.  Attorney  and  Mr.  Mahdi  Filed  in 
the  United  States  District  Court, 
Middle  District  of  Florida,  Orlando 
Division  on  Aug  24, 1999 

Gov.  Ex.  3 — Transcript  of  Change  of  Plea 
Proceedings  Before  the  Honorable 
Anne  C.  Conway,  United  States 
District  Judge  in  the  United  States 
District  Court,  Middle  District  of 
Florida,  Orlando  Division  on  August 
24. 1999 

Gov.  Ex.  4 — Transcript  of  Sentencing 
Proceedings  Before  the  Honorable 
Anne  C.  Conway,  United  States 
District  Judge  in  the  United  States 
District  Court,  Middle  District  of 
Florida,  Orlando  Division  on 
November  19,  1999 

Gov.  Ex.  5 —  Judgment  &  Sentencing 
Order  in  United  States  v.  Abdulamir 
Mahdi.  99-128-CR-ORL-22B  {Filed 
Nov.  22,  1999) 

Gov.  Ex.  6 — Statement  of  John  Strome, 
President  of  Brevard  International 
Technical  Services,  Inc.  (BITS)  dated 
1/29/99 

Gov.  Ex.  7 — Report  of  Investigative 
Activity  and  Miranda  Warning/ 
Waiver  signed  by  Abdulamir  Mahdi 
dated  04-20-99 

Gov.  Ex.  8 — OTS  Irrevocable  Purchase 
Order  701-1 320-TSI  from  Mahdi  to 
BITS 

Gov.  Ex.  9 — Description  of  Kala  Naft 
Company  downloaded  from  Web  site 
h  ttp://www.kalanaft-tehran .  com/ 
lntroduction.htm  on  02/13/03 

Gov.  Ex.  10— BITS  Invoice  Document 
Number  004325 

Gov.  Ex.  11— Airway  Bill  MAWB#  014- 
81327750  dated  10/30/1997 

Gov.  Ex.  12 — Shippers  Export 
Declaration  10/30/1997 


incorrectly  dated  the  return  to  sender  letter.  The 
true  date  is  April  21,  2003. 

'"Ruling  of  admissibility  on  Government's 
Exhibits  lA  and  IB  were  reserved  pending  service 
of  those  documents  on  Respondent.  Notice  of 
Service  of  those  exhibits  was  sent  May  14,  2003  so 
those  Exhibits  are  Admitted. 


Gov.  Ex.  13— OTS  Irrevocable  Purchase 

Order  702-1 360-TSI  from  Mahdi  to 

BITS 
Gov.  Ex.  14— Bill  from  PARS  Maritime 

Cargo  Inc.  to  OTS  Invoice  No.  5285 

dated  02/02/98 
Gov.  Ex.  15 — Information  on  PARS 

Maritime  Cargo  Inc.  downloaded  from 

Web  site  http://www.openface.ca/ 

—pars/main.html  on  1/19/99 
Gov.  Ex.  16— OTS  Irrevocable  Purchase 

Order  013-077-BTB  to  BITS" 
Gov.  Ex.  17 — Royal  Bank  of  Canada 

Fimds  Transfer  dated  27  May  1998 
Gov.  Ex.  18A— Kala  Naft  Co.  Tehran 

Purchase  Order  No.  08-70264575- 

DOl  dated  19/04/98 
Gov.  Ex.  18 — Notes  of  Telephone 

Conversations  between  Mr.  Strome 

and  Mr.  Mahdi  on  3/4/99  at  11:50 

a.m.  taken  by  Mr.  Strome 
Gov.  Ex.  19 — Website  printout  with 

Information  about  Industrial  & 

Engineering  Inspection  Co.  of  Iran 

("lEI") 
Gov.  Ex.  20— Letter  dated  Aug  24,  2000 

from  Office  of  Foreign  Assets  Control 

("OFAC")  to  Bureau  of  Export 

Administration' 2 

Gov.  Ex.  21 — Report  of  Investigative 

Activity  dated  August  25,  2000 

Containing  an  Itemized  List  of 

Request  for  Quotations  from  Mahdi  to 

BITS. 
Gov.  Ex.  21A — Information  Extracted 

from  Gov.  Ex.  21  According  to  the 

Explanation  Provided  by  Respondent 

Mahdi  in  Gov.  Ex.  7 
Gov.  Ex.  22— OTS  Request  for  Quotation 

223-127-RSA  to  BITS 
Gov.  Ex.  23— OTS  Request  for  Quotation 

463-078-ACT  to  BITS 
Gov.  Ex.  24— OTS  Request  for  Quotation 

529-088-ACO  to  BITS 
Gov.  Ex.  25 — Information  on  National 

Petrochemical  Company  downloaded 

from  Web  site  http://www.nipc.net/ 

on  2/13/03 
Gov.  Ex.  26 — Report  of  Investigative 

Activity  dated  August  30,  2000 

summarizing  Request  for  Quotations 
Gov.  Ex.  27— OTS  L,etter  to  Dr.  Strome 

of  BITS  dated  No.  5,  1997  Identif>'ing 

Coimtries  Mahdi  Sells  To 
Gov.  Ex.  28— Draft  Confidentiality  and 

Non-Disclosure  Exclusive 

Negotiations  Agreement  dated  11/1/ 

97 
Gov.  Ex.  29 — Request  for  Quotation  on 

Alumina  Based  Catalyst  Posted  by 

M.K.  Mahdi  on  04/09/02  downloaded 

from  Web  site  http:// 

globaUcataIyst.com/ 


' '  The  purchase  order  reference  number  contains 
a  typographical  error  The  true  purchase  order 
reference  number  is  013-077-TBT. 

'2  Now  referred  to  as  the  Bureau  of  lndustr\  & 
Security  CBIS  •) 


forum.mv?command=showthread&' 
forum+catalyst&'post+000004 

Attachment  B 

Ruhngs  on  the  Bureau's  Proposed 
Findings  of  Fact  and  Conclusions  of 
Law  and  Proposed  Ultimate  Findings  of 
Fact  and  Conclusions  of  Law 

On  July  10,  2003  the  Biu^au  of 
Industry  and  Security  filed  a  Post- 
hearing  Submission.  That  pleading 
included  both  Proposed  Findings  of 
Fact  and  Conclusions  of  Law  (pp  11-26) 
and  Proposed  Ultimate  Findings  of  Fact 
and  Conclusion  of  Law  (pp  26-33).  The 
rulings  on  those  proposals  are  set  out 
below. 

A.  Proposed  Findings  of  Fact  and 
Conclusions  of  Law 

1.  Mr.  Abdulamir  Mahdi  is  a 
Canadian  citizen  and  a  resident  of 
Ontario,  Canada.  Govt.  Ex.  2  at  16;  Govt. 
Ex.  3  at  20,  lines  9-12. 

Ruling:  Accepted  and  Incorporated. 

2.  Mr.  Abdulamir  Mahdi  is  also 
known  as,  and  conducts  business  using 
the  names,  Amir  Mahdi  and  Jasin 
Khafaf.  Govt.  Ex.  2  at  1;  May  13  Tr.  at 
100-01. 

Ruling:  Accepted  and  Incorporated. 

3.  From  Octooer  1995  through  March 
17,  1999,  Mr.  Mahdi  was  the  sole  owner 
and  operator  of  OTS  Refining 
Equipment  Corporation  (OTS)  in 
Markham,  Ontario,  Canada,  the  business 
of  which  included  exporting  spare  parts 
for  oil  field  equipment  to  Middle 
Eastern  countries.  Respondent's  Motion 
for  Denial  of  Biu^au  of  Industry  and 
Seciuity's  Motion  for  Simunary 
Decision  ("Respondent's  Motion  for 
Denial")  at  4;  Govt.  Ex.  2  at  16;  Govt.  Ex. 
3  at  20,  lines  20-25. 

Ruling:  Accepted  and  Incorporated. 

4.  From  at  least  March  1997  to  at  least 
April  2002,  a  brother,  Mahdik  Mahdi, 
owned  and  operated  the  Zawana 
Trading  and  Marketing  Establishment 
(Zawana)  in  Amman,  Jordan,  which 
shipped  items  from  Jordan  to  Iraq.  Govt. 
Ex.  2  at  17;  Govt.  Ex.  7  at  1;  Govt.  Ex. 

6  at  2-3;  May  13  Tr.  at  143,  line  9  to 
144,  line  5. 

Ruling;  Accepted.  Although  the  cited 
materials  do  not  support  the  statement,  the 
record  as  a  whole  does  support  the  factual 
assertions. 

5.  From  at  least  late  1996  to  at  least 
March  1999,  Brevard  International 
Technical  Services  (BITS),  located  in 
Melbourne,  Florida,  and  operated  by 
John  R.  Strome.  was  a  supplier  of  parts 
for  oil  field  equipment.  Respondent's 
Motion  for  Denial  at  8;  Govt.  Ex.  2  at  17. 

Ruling:  Accepted  and  Incorporated: 

6.  On  or  about  August  24,  1999.  Mr. 
Mahdi  pled  guilty  in  the  United  States 
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District  Court,  Middle  Division  of 
Florida.  No  6:99-CR-128-«RL-22DAB, 
to  a  criminal  conspiracy  to  make 
unauthorized  exports  of  LIS.  origin  oil 
field  and  industrial  equipment  from  the 
United  States  to  Iraq  and  Iran  ludgment 
was  entered  against  Mr  Mahdi,  who 
was  sentenced  to  51  months 
imprisonment.  Govt  Exs   1-5;  May  13 
Tr.  at  110,  line  1  to  120.  line  11:  id.  at 
124,  line  14  to  125,  line  9.  [Charge  1) 
Ruling;  Accepted  and  Incorporated 

7.  The  record  of  the  criminal 
proceeding  against  Mr  Mahdi. 
including  his  admissions  therein,  shows 
that  OTS  was  involved  in  the 
conspiracy  to  which  Mr.  Mahdi  pled 
guilty.  Govt.  Ex.  1  at  5,  paragraph  12  ('It 
was  the  purpose  of  this  conspiracy  for 
defendant  MAHDI,  to  enrich  and  benefit 
himself  and  others  by  offering  to  sell 
and  selling  United  States  origin  oil  field 
and  industrial  equipment  through  Tech- 
Link  and  OTS  in  Canada  to  Iran  and 
Iraq');  id  at  paragraph  13  ("It  was 
further  part  of  the  manner  and  means  of 
this  conspiracy  that  defendant  MAHDI 
arranged  *    *    *  for  OTS  to  import 
United  States  origin  oil  field  and 
industrial  equipment  "  into  Canada); 
Govt.  Ex.  2  at  13,  paragraph  9,  at  18. 
paragraphs  12  and  13  (in  plea 
agreement.  Mr.  Mahdi  certified  that 
these  facts  were  true);  May  13  Tr.  at  110. 
line  8  to  119.  line  10.  [Charge  1| 

Ruling:  Accepted  and  Incorporated. 

8.  The  record  of  the  criminal 
proceeding  against  Mr  Mahdi. 
including  his  admissions  therein,  shows 
that  BITS  and  Mr.  Strome  were  involved 
in  the  criminal  conspiracy  to  which  Mr 
Mahdi  pled  guilty  In  a  separate 
proceeding,  Mr.  Strome  also  pled  guilty 
to  a  charge  of  criminal  conspiracy.  Govt. 
Ex.  1  at  6-8.  paragraphs  15d-l.  151-t. 
15v  ("overt  acts  "  of  the  conspiracy 
involving  Mr.  Strome  or  BITS);  Govt.  Ex. 
2  at  13,  paragraph  9,  at  18-22 
paragraphs  15-23,  26-34.  36  (in  plea 
agreement.  Mr.  Mahdi  certified  that 
these  facts  were  true);  May  13  Tr.  at  125. 
lines  11-25.  (Charge  l| 

Ruling:  Accepted  and  Incorporated. 

9.  In  late  1996  or  early  1997,  Mr. 
Mahdi  contacted  Mr.  Strome  to  discuss 
whether  BITS  would  supply  parts  for  oil 
field  equipment  to  Mr  Mahdi  for  him  to 
provide  to  customers,  some  of  whom 
were  in  the  Middle  East.  At  this  time. 
Mr  Mahdi  presented  himself  to  Mr 
Strome  as  doing  business  as  Tech-Link 
Development  Corporation  (Tech-Link) 
Respondent's  Motion  for  Denial  at  8; 
Govt.  Ex.  2  at  18.  paragraph  15;  Govt. 
Ex.  6  at  1;  May  13.  2003  Tr.  at  136,  line 
20  to  138.  line  1    [Charge  1| 

Ruling:  Accepted  and  Incorporated. 

10.  Mr.  Strome  met  with  Mr  Mahdi 
in  or  about  October  1997  in  Toronto. 


Canada.  By  this  time,  Mr.  Mahdi  had 
stopped  doing  business  as  Tech-Link 
and  was  doing  business  with  Mr. 
Strome  as  OTS  At  this  meeting,  they 
discussed  entering  into  an  arrangement 
in  which  BITS  would  serve  as  OTvS's 
exclusive  supplier  of  llnited  States 
origin  commodities.  Under  the  proposed 
agreement,  BITS  would  ship  products 
manufactured  under  BITS's  name  brand 
to  OTS  in  Canada,  BITS  would  sell  the 
products  to  customers  overseas,  and  the 
customers  would  be  obligated  to  obtain 
replacement  parts  from  BITS  through 
OTS.  In  fact,  the  business  arrangement 
that  they  were  able  to  pursue  involved 
OTS  and  Mr.  Mahdi  placing  requests  for 
quotation  and  orders  with  BITS  on 
behalf  of  overseas  customers,  and  BITS 
supplying  products  manufactured  by 
other  suppliers  to  Mr.  Mahdi  and  OTS. 
Govt.  Ex.  2  at  19,  paragraph  18;  Govt. 
Ex.  6  at  1-2;  May  13  Tr  at  161,  lines  6- 
16;  id  at  138,  lines  2-18;  id.  at  241,  line 
20  to  245,  line  12.  [Charge  l| 
Ruling:  Accepted  and  Incorporated. 

1 1 .  On  or  about  November  1 ,  1997, 
Mr  Mahdi  and  Mr  Strome  exchange  a 
draft  agreement  between  BITS  and  OTS, 
describing  the  proposed  arrangement. 
Govt.  Ex  28;  May  13  Tr.  at  250,  line  24 
to  253,  line  7.  (Charge  1| 

Ruling:  Accepted  and  Incorporated. 

12.  On  or  about  November  5,  1997, 
Mr.  Mahdi,  on  behalf  of  OTS,  sent  a 
memorandum  to  Mr  Strome  at  BITS, 
which  stated:  "Further  to  our  various 
discussions  and  meetings  in  Toronto 
regarding  the  agencv  agreement,  name 
(sic)  of  countries  are  listed  below."  A 
list  of  19  countries,  mostly  in  the 
.Middle  East,  followed.  These  countries 
included  Iraq  and  Iran.  Govt.  Ex.  2  at  19. 
paragraph  21;  Govt.  Ex.  27;  May  13  Tr. 
at  240,  line  19  to  241,  line  19.  [Charge 

11 
Ruling:  Accepted  and  Incorporated. 

13.  Although  Mr  Strome  and  Mr. 
Mahdi  did  not  memorialize  their 
agreement  in  a  final  document,  they 
proceeded  on  the  basis  of  a 
"handshake"  agreement.  Mav  13  Tr.  at 
253,  lines  10-19.  [Charge  1[ 

Ruling:  Aci:epted  and  Incorporated. 

14   Mr  Strome  met  with  Mr.  Mahdi 
in  Canada  again  in  or  about  September 
1998.  On  this  occasion,  Mr.  Strome  met 
Mahdik  Mahdi.  Mr  Strome  was  told 
that  Mahdik  Mahdi  was  well-c;onnected 
politically  and  commercially  in  Iraq.  In 
Mr  Stroine's  presence,  Mahdik  Mahdi 
and  Abduldinir  Mahdi  reviewed  files 
and  drawings  for  projects  in  Iraq  and 
called  Iraq  to  discuss  such  a  project. 
Govt.  Ex.  2  at  19,  paragraph  20;  Govt. 
Ex.  6  at  2-3;  May  13  Tr.  at  253,  line  25 
to  256,  line  18.  [Charge  1) 

Ruling:  Accepted  and  Incorporated. 


15.  Mr.  Strome  began  to  cooperate 
with  the  investigation  of  OTS  and  Mr. 
Mahdi  in  January  of  1999.  Throughout 
1998,  Mr.  Strome,  through  counsel,  was 
negotiating  with  the  United  States 
Attorney's  Office  in  Orlando,  Florida 
regarding  the  terms  of  a  possible  guilty 
plea  and  agreement  to  act  as  a 
cooperating  witness.  During  this 
negotiating  period  in  1998,  Mr.  Strome 
continued  to  do  business  with  Mr. 
Mahdi  and  OTS.  May  13  Tr.  at  105.  line 
25  through  107,  line  1.  [Charge  1] 

Ruling:  Accepted  and  Incorporated. 

16.  Mr.  Mahai  has  repeatedly 
admitted  shipping  United  States  origin 
items  obtained  from  Mr.  Strome  and 
BITS  to  Iran  via  Canada.  These 
admissions  include: 

a.  Referring  to  paragraph  11  on  page 
17  of  his  plea  agreement  (Govt.  Ex.  2), 
Mr.  Mahdi  testified  under  oath  at  his 
change  of  plea  proceeding:  "So 
basically,  what, I'm  trying  to  say  is 
shipment  to  Iran,  yes.  we  did  ship,  I  did 
ship  to  Iran  knowingly,  that  it  is  going 
to  Iran.  And  I  knew  there  was  an 
embargo.  United  States  embargo  against 
Iran."  Govt.  Ex.  3  at  22.  lines  22-24. 

"Your  Honor,  we  did  ship  goods  to  Iran. 
And  1  knew  there  was  a  U.S.  embargo." 
Id.  at  26,  lines  14-15. 

b.  Referring  to  the  same  paragraph  11 
at  his  sentencing  proceeding,  Mr.  Mahdi 
testified  under  oath:  "I  pled  to  item  11 
and  shipping  to  Iran,  yes.  We  did  ship 
to  Iran,  true.  *   *   *  I'm  trying  to,  what 
I'm  saying  I  did  ship  goods  to  Iran  from 
Canada."  Govt.  Ex.  4  at  16,  lines  6-7. 
11-12.  '"[Mr.  Strome]  was  using  me  to 
sell  to  Iran."  Id.  at  61.  lines  2-3. 

Ruling:  Accepted  and  Incorporated. 

17.  O'TS  and  Mr.  Mahdi  used  a  system 
for  assigning  reference  numbers  to  the 
requests  for  quotations  they  placed  with 
BITS  and  other  suppliers.  This 
numbering  system  used  the  first  letter  in 
a  reference  number  to  identify  the 
customer  for  whom  the  request  for 
quotation  was  placed.  Specifically,  the 
initial  letter  T  indicated  the  Kala  Naft 
Company  (Kala  Naft)  in  Tehran,  Iran; 
the  initial  letter  R  indicated  the  Razi 
Petrochemical  Company  in  Iran;  the 
initial  letter  A  indicated  the  Arak 
Petrochemical  Company  in  Iran;  the 
initial  letter  N  indicated  the  National 
Iranian  Gas  Company  in  Iran;  and  the 
initial  letter  Z  indicated  Zawana.  the 
firm  operated  by  Mahdik  Mahdi  in 
Amman,  Jordan.  The  next  two  letters  in 
the  reference  number  could  refer  to  a 
specific  manufacturer  or  a  type  of 
commodity.  Govt.  Ex.  7;  May  13  Tr.  at 
140.  line  16  to  143.  line  8. 

Ruling:  Accepted  and  Incorporated. 

18.  Mr.  Mahai  has  admitted  that  items 
he  ordered  for  customers  in  Iran  were 
intended  to  go  to  Iran  from  the  earliest 
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stage  of  the  transaction.  Respondent's 
Motion  for  Denial  at  15  ("Mr.  Mahdi 
informed  his  suppliers  of  the  fact  that 
the  requested  goods  were  destined  for 
Iran  right  from  the  inquiry  stage"  and 
disclosed  "to  John  Strome  of  Brevard  in 
the  United  States  (supplier/ 
manufacturer)  that  the  equipment  was 
destined  for  Iran."). 
Ruling:  Accepted  and  Incorporated. 

19.  On  or  about  July  22, 1997.  Mr. 
Mahdi  submitted  to  BITS  and  Mr. 
Strome.  on  behalf  of  OTS,  an  irrevocable 
purchase  order  for  oil  field  equipment 
valued  at  approximately  $41,695.  The 
OTS  reference  number  on  this 
irrevocable  purchase  order  was  701- 
1320-TSI.  The  "T"  in  this  reference 
number  indicates  that  Mr.  Mahdi  and 
OTS  were  seeking  to  obtain  this 
equipment  for  Kala  Naft  in  Tehran,  Iran. 
Govt.  Ex.  8;  May  13  Tr.  at  147.  line  6 

to  148.  line  25.  [Charge  2.  6] 
Ruling:  Accepted  and  Incorporated. 

20.  Kala  Naft  in  Tehran.  Iran,  is  a 
subsidiary  of  the  National  Iranian  Oil 
Company.  Govt.  Ex.  9;  May  13  Tr.  at 
149,  hne  9  to  150,  line  6.  [Charge  2,  6] 

Ruling:  Accepted  and  Incorporated. 

21.  On  or  about  July  23, 1997,  BITS 
issued  a  commercial  invoice  for  the  sale 
of  oil  field  equipment  for  approximately 
$42,3i6  in  response  to  the  purchase 
order  with  OTS  reference  number  701- 
1320-TSI.  According  to  this  invoice,  the 
equipment  was  sold  to  OTS  and  to  be 
shipped  on  October  29, 1997,  to  Danzas 
Canada,  Ltd.,  a  freight  forwarder  in 
Ontario,  Canada.  Govt.  Ex.  10;  May  13 
Tr.  at  150.  line  12,  to  150,  line  25. 
[Charge  2.  6] 

Ruling:  Accepted  and  Incorporated. 

22.  On  or  about  October  30,  1997, 
Forward  Logistics  Group,  Inc.,  a  freight 
forwarder  acting  on  behalf  of  BITS, 
issued  an  air  waybill  for  the  shipment 
of  the  oil  field  equipment  purchased  by 
OTS  under  by  OTS  reference  nimiber 
701-1 320-TSI.  According  to  this  air 
waybill,  BITS  shipped  the  oil  field 
equipment  from  Melbourne,  Florida,  to 
OTS,  care  of  Danzas  Canada  Ltd.,  in 
Ontario,  Canada,  via  Air  Canada.  Govt. 
Ex.  11;  May  13  Tr.  at  155,  line  23,  to 
157,  line  6.  [Charge  2.  6] 

Ruling:  Accepted  and  Incorporated. 

23.  On  or  about  October  30,  1997, 
Forward  Logistics  Group,  Inc.,  acting  on 
behalf  of  BITS,  prepared  and  submitted 
to  the  United  States  Customs  Service  a 
Shipper's  Export  Declaration  (SED)  for 
the  shipment  of  oil  field  equipment 
purchased  by  OTS  under  OTS  reference 
number  701-1 320-TSI.  This  SED 
identified  BITS  as  the  exporter,  OTS 
care  of  Danzas  Canada  Ltd.  as  the 
uhimate  consignee.  Air  Canada  as  the 
exporting  carrier,  and  October  30, 1997, 
as  the  date  of  exportation.  This  SED  also 


identified  "Toronto"  as  the  country  of 
ultimate  destination.  BITS  instructed 
Forward  Logistics  Group,  Inc.  to  put  this 
information  on  the  SED,  including  the 
statement  that  Toronto  was  the  ultimate 
destination  for  the  exported  equipment. 
Govt.  Ex.  12;  May  13  Tr.  at  165,  line  17 
to  169,  line  16.  [Charges  2,  5] 
Ruling:  Accepted  and  Incorporated. 

24.  Mr.  Mahdi  has  admitted  that  Mr. 
Strome  of  BITS  caused  the  submission 
of  this  SED,  which  contained  the  false' 
statement  that  Toronto  was  the  ultimate 
destination  for  the  exported  equipment. 
Respondent's  Motion  for  Denial  at  12 
("Mr.  Mahdi  did  not  complete  the 
Shippers  export  Declaration  (sic),  Mr. 
Strome  of  'Brevard'  in  Melbourne, 
Florida  completed  the  form.  It  was  Mr. 
Strome,  not  Mr.  Mahdi,  how  (sic) 
indicated  that  the  final  destination  of 
the  equipment  was  Canada  knowing 
that  the  final  destination  was  indeed 
Iran.").  [Charge  5] 

Ruling:  Accepted  and  Incorporated. 

25.  As  shown  in  records  of  Danzas 
Canada  Ltd.  that  were  reviewed  by  the 
Royal  Canadian  Mounted  Police,  Danzas 
Canada,  Ltd.,  received  the  equipment 
obtained  from  BITS  in  the  above- 
described  transaction,  consolidated  it 
with  other  equipment  obtained  by  OTS, 
and  shipped  the  equipment  from 
Canada  to  Iran  via  Cyprus  in  or  about 
early  November  of  1997  on  the 
instruction  of  Mr.  Mahdi.  May  13  Tr.  at 
153,  line  12,  to  155,  line  18;  id.  at  169, 
line  17  to  170,  line  15;  id.  at  176,  line 

12  to  178,  line  18.  [Charge  2,  5,  6] 
Ruling:  Accepted  and  Incorporated. 

26.  Mr.  Mahdi  has  admitted  that  he 
shipped  the  oil  field  equipment 
obtained  from  BITS  under  OTS 
reference  number  701-1 320-TSI  to  fran. 
Govt.  Ex.  2  at  13,  paragraph  9,  at  20-21, 
paragraph  28  (in  plea  agreement,  Mr. 
Mahdi  certified  that  the  following  was 
true:  "In  or  about  November,  1997 
ABDULAMIR  MAHDI,  a/k/a  Amir 
Mahdi  transshipped  from  Canada  to  Iran 
United  States  origin  oil  field  equipment 
purchased  from  BITS  *   *   *  under  OTS 
701-1320-TSI.")  [Charges  2,  5,  6] 

Ruling:  Accepted  and  Incorporated. 

27.  Mr.  Mahdi  has  repeatedly 
admitted  that  he  knew  Mr.  Strome 
violated  United  States  law  by  exporting 
from  the  United  States  items  destined 
for  Iran,  and  that  he  helped  Mr.  Strome 
to  make  these  exports  to  Iran: 

a.  At  his  change  of  plea  proceedings, 
Mr.  Mahdi  testified  under  oath  as 
follows: 

"The  Defendant:  *   *   *  [Mr.  Strome] 
knew  there's  embargo  on  fran.  And  he 
asked  me  if  some  other  orders  or 
shipments  can  be  made  through  Canada 
to  Iran,  which  we  were  intending  to  do. 


"The  Court:  And  you  knew  that  he 
couldn't  lawfully  do  it  without  your 
help? 

"The  Defendant:  That's  correct, 
ma'am. 

"The  Court:  And  knowing  that  he 
couldn't  lawfully  do  it,  you  agreed  to 
help  him? 

"The  Defendant:  That's  correct, 
ma'am." 
Govt.  Ex.  3  at  27.  lines  17-25. 

b.  At  this  sentencing  proceeding,  Mr. 
Mahdi  testified  similarly:  "I  knew 
[Strome]  was  not  able  to  sell,  to  Iran. 
And  he  was  using  me  to  sell  to  Iran." 
Govt.  Ex.  4  at  61,  lines  2-3. 

c.  In  this  proceeding,  Mr.  Mahdi  has 
stated  that  he  "knew  that  it  was  a 
violation  of  U.S.  law  for  Mr.  Strome,  on 
behalf  of  a  U.S.  company  and  acting  in 
the  United  States,  to  export  the 
equipment  to  fran  from  the  United 
States"  (although  Mr.  Mahdi  contends 
that  he  did  not  know  "that  it  was  a 
violation  of  U.S.  law  for  [Mr.  Mahdi]  as 
a  Canadian  citizen  and  a  Canadian 
company  to  export  the  equipment  to 
fran").  Respondent's  Motion  for  Denial 
at  18.  [Charge  6] 

Ruling:  Accepted  and  Incorporated. 

28.  On  or  about  October  23,  1997,  Mr. 
Mahdi  submitted  to  BITS  and  Mr. 
Strome,  on  behalf  of  OTS,  an  irrevocable 
purchase  order  for  oil  field  equipment 
valued  at  approximately  $69,478.  The 
OTS  reference  number  on  this 
irrevocable  purchase  order  was  702- 
1360-TSI.  The  "T"  in  this  reference 
number  indicates  that  Mr.  Mahdi  and 
OTS  were  seeking  to  obtain  this 
equipment  for  Kala  Naft  in  Tehran,  Iran. 
Govt.  Ex.  13;  May  13  Tr.  at  178,  line  19 
to  181,  line  4.  (Charge  3] 

Ruling:  Accepted  and  Incorporated. 

29.  Mr.  Mahdi  arranged  for  Pars 
Maritime  Cargo  Inc.  (Pars)  of  Montreal, 
Canada,  to  transport  the  oil  field 
equipment  purchased  by  OTS  under 
OTS  reference  number  702-1 360-TSI  in 
Melbourne,  Florida,  to  Montreal, 
Canada.  On  or  about  February  9,  1998, 
Pars  picked  up  the  equipment  at  the 
BITS  facility  in  Melbourne,  Florida.  The 
truck  driver  for  Pars  gave  to  Mr.  Strome 
a  copy  of  an  invoice,  printed  on  Pars 
letterhead,  for  this  shipment.  This 
invoice,  which  is  dated  February  2, 
1998,  identifies  OTS  as  both  the 
"customer"  and  the  "shipper." 
Documentation  provided  to  BITS  by 
OTS  indicated  that  the  equipment 
would  be  exported  from  Canada.  Govt. 
Ex.  14:  Govt.  Ex.  6  at  4;  May  13  Tr.  at 
181,  line  9  to  185,  line  1.  [Charge  3] 

Ruling:  Accepted  and  Incorporated. 

30.  On  or  about  January  19,  1999. 
Par's  Web  site  identified  Pars  as  the 
general  sales  agent  for  fran  Air.  The 
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name  "Pars"  refers  to  Persia,  i.e  .  Iran. 
Govt  Ex.  15;  May  13  Tr.  at  185.  line  20 
to  ^87,  line  14.  [Charge  3] 
Ruling:  Accepted  and  Incorporated. 

31.  On  or  about  April  19.  1998,  Kala 
.Maft  sent  a  purchase  order  to  OTS 
(referencing  GTS  employee  Tito 
DiMarco)  for  specified  parts  for  the 
"Overshot  Series  70,  Short  Catch  *    *    * 
for  overshot  4'.k  in."  manufactured  by 
Bowen  Tools.  Inc  On  the  first  page  of 
this  purchase  order.  Kala  Naft  stated 
that  this  purchase  order  was  "placed  in 
accordance  with  *    *    ♦  your  [OTS's] 
quotation  reference  no.  013-077-TBT " 
and  specified  "delivery  FOB  Antwerp 
packed  suitably  for  export  shipment." 
On  the  second  page  of  this  purchase 
order.  Kala  Naft  specified    shipment 
from  Antwerp  to  B.Emam  (Iran)  by  our 
nominated  transport  agent."  On  the 
third  page  of  this  purchase  order.  Kala 
Naft  specified:  "our  nominated 
inspection  agencv  for  this  order  is  I.E.I  " 
Go\i.  Ex.  18A.  Mav  13  Tr  at  200.  line 

3  to  201,  line  13:  206.  line  6  to  208,  line 
13   (Charge  4 1 
Ruling:  Accepted  and  Incorporated. 

32.  On  or  about  April  21.  1998.  OTS 
submitted  to  BITS  and  Mr  Strome  an 
irrevocable  purchase  order  for  "parts  for 

Bowen'  Overshot  Series  70,  Short  Catch 
*   *    *  for  Overshot  4' M  in."  The 
purchase  order  wa^  signed  by  OTS 
employee  Tito  DiMarco.  The  specific 
parts  ordered  by  OTS  from  BITS 
corresponded  with  the  parts  ordered 
from  OTS  by  Kala  Naft  on  or  about  April 
19,  1998.  The  equipment  was  ordered 
for  approximately  $121,082.  In  its 
irrevocable  purchase  order  to  BITS,  OTS 
stated  payment  terms  of  "10%  Deposit. 
Balance  net  30  days"  and  specified 
packing  "suitable  for  ocean  freight." 
The  OTS  reference  number  on  this 
irrevocable  purchase  order  was  "013- 
077-BTB:  "  however,  since  other 
documents  related  to  this  transaction 
bore  OTS  reference  number  013-077- 
TBT,  the  suffix  "-BTB"  on  this 
document  appears  to  be  a  typographical 
error  for  "-TBT  "  The  suffix  "-TBT " 
indicates  that  OTS  and  Mr.  Mahdi  were 
seeking  to  obtain  this  equipment, 
originally  manufactured  by  Bowen 
Tools,  Inc.,  for  Kala  Naft  in  Tehran.  Iran 
Govt.  Ex.  16;  May  13  Tr.  at  187,  line  19 
to  188,  line  23;  id  at  194,  line  2  to  198, 
line  1.  [Charge  4] 
Ruling:  Accepted  and  Incorporated. 

33.  Mr.  Strome  described  the 
equipment  ordered  under  OTS  reference 
number  013-077-TBT  as  extracting 
equipment  used  to  remove  broken  drill 
heads  from  oil  wells.  Govt.  Ex.  6;  May 
13  Tr.  at  194.  line  2  to  195.  line  2. 
[Charge  4) 

Ruling:  Accepted  and  Incorporated. 


34.  On  or  about  May  26,  1998,  Mr. 
Mahdi.  acting  on  behalf  of  OTS,  caused 
the  Royal  Bank  of  Canada  to  make  a 
fiinds  transfer  in  the  amount  of 
approximately  $16,062  to  be  made  to  a 
bank  account  held  by  BITS.  The 
document  memorializing  this  funds 
transfer  identifies  OT.S  as  the  "ordering 
customer"  and  BITS  as  the  "beneficiary 
customer."  These  funds  were  a  partial 
payment  of  the  purt:hase  order 
described  in  paragraph  32  above,  as 
reflected  in  the  notation:  "PLS  CREDIT 
BREVARD  INTERNATIONAL 
TECHNICAL  SERVICES,  INC.  FOR 
ORDER  #013-077~TBT  "  (Jovt  Ex.  17: 
May  13  Tr  at  189,  line  13  to  190,  line 
10.  [Charge  4] 

Ruling:  Accepted  and  Incorporated. 

35.  On  or  about  March  4,  1999,  Mr. 
Mahdi  telephoned  Mr.  Strome.  In  this 
conversation,  Mr.  Mahdi  advised  Mr. 
Strome  that  the  customer  purchasing  the 
equipment  ordered  under  OTS  reference 
number  013-077-TBT  desired  to  have 
the  equipment  inspected  by  a  firm 
known  as  "I.E.I."  As  noted  above.  Kala 
Naft's  purchase  (jrder  to  OTS  dated 
April  19,  1998,  and  referencing  OTS 
number  013-077-TBT  designated 
"I.E.I."  as  Kala  Naft's  inspection  agent 
for  this  order.  Govt.  Exs.  18,  18A;  May 
Tr  at  209.  line  6  to  211.  line  5.  [Charge 
41 

Ruling:  Accepted  and  Incorporated. 

36  The  "I.E. I"  in  this  transaction 
refers  to  the  Industrial  Engineering  and 
Inspection  Company  of  Iran,  which 
inspects  cargo  'oound  for  Iran  for 
conformance  with  documents  such  as 
letters  of  credit  and  invoices.  Govt.  Ex. 
19;  May  13  Tr.  at  211,  line  11  to  214, 
line  25   [Charge  4] 

Ruling:  Accepted  and  Incorporated. 

37  In  March  of  1999.  Mr.  Mahdi 
traveled  to  Florida  to  arrange  for  the 
shipment  of  the  equipment  purchased 
under  OTS  reference  number  013-077- 
TBT  Investigating  agents  observed  Mr. 
Mahdi  inspect  this  equipment,  and  then 
arrested  him.  May  13  Tr.  at  107,  line  2 
to  109.  line  14;  id  at  201,  line  20  to  202. 
line  15    [Charge  4] 

Ruling:  Accepted  and  Incorporated. 

38.  Mr  Mahdi  has  admitted  that  he 
obtained  the  oil  field  equipment 
purcha.sed  from  BITS  under  OTS 
reference  number  013-077-TBT  "for  the 
National  Iranian  Oil  (Company.  Tehran. 
Iran   "  Govt.  Ex.  2  at  13.  paragraph  9.  at 
21.  paragraph  30."  [Charges  2.  5.  6j 

Ruliiig:  Accepted  and  Incorporated. 

39.  None  of  the  following  parties 
applied  for  or  ret:eived  an  export  license 
or  other  export  authorization  from  the 
U.S.  Department  of  Commerce  or  the 


'^  .As  noted  in  p.iragraph  20  above.  kdU  .Naft  is 
a  subsidiary  of  thu  National  Iranian  Oil  Company 


Office  of  Foreign  Assets  Control  (OFAC) 
of  the  U.S.  Department  of  Treasury: 
OTS;  Mr.  Mahdi  (including  under  the 
names  "Amir  Mahdi"  and  "Jasin 
Khafaf  ■);  BITS;  and  Tech-Link.  Govt. 
Ex.  20;  May  13  Tr.  at  215.  line  1  to  217. 
line  11.  (Charges  1—4] 
Ruling:  Accepted  and  Incorporated. 

40.  From  1997  to  March  of  1999.  OTS 
and  Mr.  Mahdi  (sometimes  doing 
business  as  Tech-Link)  submitted 
approximately  117  requests  for 
quotations  to  BITS.  The  reference 
numbers  on  these  requests  for 
quotations  indicate  that  approximately 
42  of  these  requests  were  made  on 
behalf  of  customers  in  Iran,  as  follows: 
33  on  behalf  of  Kala  Naft,  Tehran,  Iran 

(indicated  by  the  initial  letter  "T") 
5  on  behalf  of  Razi  Petrochemical,  Iran 

(indicated  by  the  initial  letter  "R") 
2  on  behalf  of  Arak  Petrochemical,  Arak. 

Iran  (indicated  by  the  initial  letter 

•A") 
2  on  behalf  of  the  National  Iranian  Gas 

Company.  Iran  (indicated  by  the 

initial  letter  "N") 
Govt.  Exs.  7.  21,  21A;  May  13  Tr.  at  220, 
line  14  to  225,  line  13.  (Charge  1. 
Penalty] 

Ruling:  Accepted  and  Incorporated. 

41.  In  addition,  approximately  36  of 
these  requests  for  quotation  were 
submitted  to  BITS  on  behalf  of  Zawana, 
the  firm  operated  by  Mahdik  Mahdi  in 
Jordan,  which  transshipped  to  Iraq. 
Govt.  Exs.  7.  21,  21  A;  May  13  Tr.  at  225. 
line  14  to  22.  (Penalty] 

Ruling:  Accepted  and  Incorporated. 

42.  The  requests  for  quotation 
submitted  to  BITS  by  OTS  on  behalf  of 
customers  in  Iran  included: 

a.  A  request  for  quotation  dated 
December  8,  1997,  and  signed  by  OTS 
employee  Tito  DiMarco,  with  OTS 
reference  number  223-127-RSA  for 
specified  parts  for  an  agitator  shaft  and 
turbine.  The  initial  letter  "R"  indicates 
that  this  request  for  quotation  was 
submitted  on  behalf  of  Razi 
Petrochemical  in  Iran.  Govt.  Ex.  22.  May 
13  Tr.  at  227,  line  11  to  228,  line  12. 
[Charge  1,  Penalty] 

b.  A  request  for  quotation  dated  July 
14,  1998,  and  signed  by  OTS  employee 
Tito  DiMarco,  with  OTS  reference 
number  463-078-ACT  for  parts  for  a 
steam  turbine.  The  initial  letter  "A" 
indicates  that  this  request  for  quotation 
was  submitted  on  behalf  of  Arak 
Petrochemical  in  Iran.  Govt.  Ex.  23,  May 
13  Tr.  at  228,  line  18  to  230,  line  3. 
[Charge  1.  Penalty] 

c.  A  request  for  quotation  dated 
August  31.  1998,  with  OTS  reference 
number  529-088-ACO  for  parts  for  a 
steam  turbine.  Handwritten  notations  on 
this  document  indicates  that  OTS 
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quoted  prices  in  response  to  this 
request.  The  initial  Letter  "A"  indicates 
that  his  request  for  quotation  was 
submitted  on  behalf  of  Arak 
Petrochemical  in  Iran.  Govt.  Ex.  24;  May 
13  Tr.  at  230,  line  8  to  232,  line  9. 
[Change  1,  Penalty] 
Ruling:  Accepted  and  Incorporated. 

43.  The  Arak  Petrochemical  Company 
and  the  Razi  Petrochemical  Company 
are  affiliates  of  the  National 
Petrochemical  Company  of  Iran.  Govt. 
Ex.  25;  May  13  Tr.  at  232,  line  10  to  234, 
line  18.  [Change  1,  Penalty] 

Ruling  Accepted  and  Incorporated. 

44.  From  March  1997  to  March  1999, 
Mr.  Mahdi,  OTS,  and  Tech-Link 
received  approximately  195  requests  for 
quotation  from  customers  in  Iran,  as 
follows: 

72  from  the  Razi  Petrochemical 

Company 
65  from  Kala  Naft,  Tehran 
22  from  the  National  Iranian  Gas 

Company 
1 7  from  the  Arak  Petrochemical 

Company 
In  addition,  during  the  same  time 
period,  Mr.  Mahdi,  OTS,  and  Tech-Link 
received  six  requests  for  quotation 
directly  from  customers  in  Iraq  and 
1117  requests  for  quotation  from 
Zawana.  Govt.  Ex.  26;  May  13  Tr.  at  219, 
line  21  to  220,  line  9;  id.  at  235,  line  7 
to  238,  line  2.  [Change  1,  Penalty] 

Ruling:  Accepted  and  Incorporated. 

45.  On  or  about  April  9,  2002  Mahdik 
Mahdi  placed  on  behalf  of  Zawana  a 
request  for  quotation  for  the  delivery  of 
140  tons  of  an  alimiina  based  catalyst  to 
Syria.  Govt.  Ex.  29;  May  13  Tr.  at  260, 
line  8  to  262,  line  13.  [Penalty] 

Ruling:  Accepted  for  Incorporated. 

46.  On  or  about  March  10,  2003,  Mr. 
Mahdi  received  thirteen  boxed  of 
business  records  from  the  Canadian 
Department  of  Justice.  These  records 
had  been  seized  by  the  Royal  Canadian 
Mounted  Police  during  searches  of  Mr. 
Mahdi's  residence  and  OTS's  business 
permisses  in  March  of  1999  and 
transferred  to  the  Office  of  Export 
Enforcement,  U.S.  Department  of 
Commerce,  trough  the  Office  of 
International  Affairs  of  the  Criminal 
Division  of  the  U.S.  Department  of 
Justice,  had  shipped  these  records  to  the 
Canadian  Department  of  Justice  for 
return  to  Mr.  Mahdi.  Govt.  Ex.  lA;  May 
13  Tr.  at  73,  line  11  to  76,  line  11. 
[Penalty] 

Ruling:  Accepted  and  Incorporated. 

47.  Mr.  Mahdi  represented  to  this 
Court  that  he  wished  to  receive  the 
above-described  business  records  in 
order  to  present  a  defense  in  this 
proceeding.  May  13  Tr.  at  24,  line  9  to 
25,  line  4  (quoting  Mr.  Mahdi;  request 


for  continuance  dated  April  9,  2002). 
The  Court  postponed  the  hearing  in  this 
matter  partly  to  accommodate  Mr. 
Mahdi's  stated  interest  in  using  these 
records  in  the  hearing  in  this  case.  May 

13  Tr.  at  24,  line  9  to  26,  line  7;  id.  at 
59,  line  22  to  60,  line  10.  However,  after 
receiving  those  records  on  or  about 
March  10,  2003,  Mr.  Mahdi  for  the  first 
time  asserted  that  health  problems 
prevented  him  from  participating  in  the 
hearing.  Respondent's  Request  for 
Continuance,  April  14,  2003;  May  13  Tr. 
at  51,  line  16  to  5,  line  5;  id.  at  60,  line 

14  to  62,  line  4.  [Penalty] 

Ruling:  Accepted  and  Incorporated. 

48.  Mr.  Mahoi  used  an  envelope  with 
the  pre-printed  logo  and  address  of  OTS 
when  he  served  a  copy  of  a  pleading  in 
this  matter  on  counsel  for  BIS.  This 
pleading  was  received  by  counsel  for 
BIS  on  or  about  May  5,  2003.  Govt.  Ex. 
IB;  May  13  Tr.  at  76,  line  12  to  78,  hne 
1.  [Penalty] 

Ruling:  Accepted  and  Incorporated. 

B.  Proposed  Ultimate  Findings  of  Fact 
and  Conclusions  of  Law 

49.  By  order  dated  September  6,  2002, 
this  Court  granted  summary  decision 
against  Mr.  Mahdi  on  Charge  1 ,  which 
alleges  a  conspiracy  to  export  oil  field 
equipment  to  Iran  trough  Canada  in 
violation  of  §  746.7  of  the  EAR.  Mr. 
Mahdi  acted  on  behalf  of  OTS  when  he 
entered  into  the  agreement  with  BITS 
and  Mr.  Strome  to  make  unauthorized 
exports  from  the  United  States  to  Iran. 
See  paragraphs  3, 10-13  above. 
Moreover,  OTS,  through  Mr.  Mahdi  and 
another  employee,  Tito  DiMarco,  took 
several  actions  in  furtherance  of  the 
conspiracy.  See  paragraphs  7,  19,  28-29, 
32,  34,  42,  and  44  above.  Accordingly, 
OTs  is  liable  for  the  conspiracy 
described  in  Charge  1.'^  See, 

e.g..  United  States  v.  Bi-Co  Pavers,  Inc., 
741  F.2d  730.  737  (5th  Cir.  1984)  ("a 
corporation  is  criminally  liable  for  the 
unlawful  acts  of  its  agents,  provided 
that  such  conduct  is  within  the  scope  of 
the  agent's  authority,  actual  or 
apparent");  United  States  v.  United 
States  V.  Sherpix,  512  F2d  1361. 1367 
&  n.7  (D.C.  cir.  1975)  ("a  corporation  is 
criminally  responsible  for  acts  of  its 
officers  and  thus  can  be  charged  with 
their  conspiracies,"  provided 
corporation  is  "designated  as  a 


defendant  and  charged  as  a  conspirator 
by  appropriate  factual  allegations"). 
Ruling:  Accepted  and  Incorporated. 

50.  BITS  and  Mr.  Strome  were  co- 
conspirators of  OTS  and  Mr.  Mahdi  in 
the  above-referenced  conspiracy.  See 
paragraphs  8-13,  40,  42—43  above;  see 
also  Govt.  Ex.  3  at  27,  lines  13-14  (Mr. 
Mahdi  identified  "Mr.  Strom"  (sic)  as 
"the  co-conspirator  in  this  case"  dining 
sworn  testimony  at  the  change  of  plea 
proceeding). 

Ruling:  Accepted  eind  Incorporated. 

51.  The  tranctions  described  in 
Charges  2  and  3  v/ere  exports  from  the 
United  States  to  fran  because  Mr.  Mahdi 
and  OTs  intended  to  transship  the  items 
in  question  to  Iran  via  Canada  from  the 
time  that  they  were  exported  from  the 
United  States.  Similarly,  the  transaction 
described  in  Charge  4  was  a  solicited 
and  attempted  export  from  the  United 
States  to  fran  because  Mr.  Mahdi  and 
OTS  intended  that  these  items  would  be 
transhipped  to  Iran  via  Canada  after 
they  were  exported  from  the  United 
States.  See  15  CFR  734.2(b)(6). 

Ruling:  Accepted  and  Incorporated. 

52.  By  actions  taken  regarding  the 
equipment  purchased  imder  OTS 
reference  number  701-1 230-TSI,  Mr. 
Mahdi  and  OTS,  on  or  about  October  30. 
1997,'^  exported  oil  field  equipment, 
which  was  subject  to  both  the  EAR  and 
to  OFAC's  Iranian  Transaction 
Regulations,  from  the  United  States 
through  Canada  to  Iran,  without  prior 
authorization  from  OFAC,  in  violation 
of  §  746.7  of  the  EAR,  thereby  each 
committing  one  violation  of  §  764.2(a)  of 
the  EAR — engaging  in  conduct 
prohibited  by  the  EAR.  See  paragraphs 
19-23,  25-26  above.  Mr.  Mahdi  and 
OTS  are  each  accordingly  liable  for  the 
violation  described  in  Charge  2. 

Ruling:  Accepted  and  Incorporated. 

53.  By  actions  taken  regarding  the 
equipment  purchased  luder  OTS 
reference  number  702-1 360-TSI.  Mr. 
Mahdi  and  OTS,  on  or  about  February 
9,  1998, 1'^  exported  oil  field  equipment. 


'■•Charge  1  alleges  that  this  conspiracy  took  place 
"between  in  or  about  March  1997  and  in  about 
April  1998."  According  to  testimony  at  the  hearing, 
the  conspiracy  continued  into  March  1999.  May  13, 
2003  at  Tr.  at  113.  lines  9-21;  id.  at  118.  lines  2- 
24.  Mr.  Mahdi  himself  has  admitted  that  the 
conspiracy  continued  until  March  1999.  Govt.  Ex. 
2  at  13.  paragraph  9,  at  17  paragraph  11, (in  plea 
agreement,  Mr.  Mahdi  certified  to  the  truth  of  the 
allegation  that  conspiracy  existed  "(bjetween  in  or 
about  March,  1997,  and  in  or  about  March,  1999") 


'  ^  Charge  2  states  that  the  export  occurred  on  or 
about  October  30,  1997.  The  equipment  in  question 
was  shipped  from  the  United  States  to  Canada  on 
or  about  October  30,  1997,  see  paragraphs  22-23 
above,  and  shipped  from  Canada  to  Iran  m  early 
November  1997  See  paragraphs  25-26  above. 
Because  this  combination  of  shipments  constituted 
an  export  from  the  United  States  to  Iran,  see 
paragraph  51  above,  the  date  of  export  stated  in 
Charge  2  is  accurate. 

"'The  equipment  in  question  was  picked  up  by 
truck  in  Florida  on  or  about  February  9.  1998.  and 
transported  to  Montreal,  Canada.  See  paragraph  29 
above.  Ch.^rge  3  describes  the  export  as  taking  place 
"on  or  about  February  2.  1999"  (the  date  on  the  Pars 
invoice).  This  one-week  variance  between  the  date 
as  alleged  and  the  date  as  established  at  trial  is 
immaterial  to  the  validity  of  the  charge.  See  Tasty 
Poking  Co.  V,  S'LBB.  254'F.3d  114.  122  DC.  Cir 

Ckintinued 
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which  was  subject  to  both  the  EAR  and 
to  OFAC's  Iranian  Transaction 
Regulations,  from  the  United  States 
through  Canada  to  Iran,  without  prior 
authorization  from  OF.-\C,  in  violation 
of  §  746.7  of  the  EAR,  thereby  each 
committing  one  violation  of  Section 
764.2(a)  of  the  EAR  engaging  in  conduct 
prohibited  bv  the  Ear.  See  paragraphs 
28-30  above.'"  Mr  Mahdi  and  OTS  are 
each  accordingly  liable  for  the  violation 
described  in  Charge  .3 

Ruling:  Accepted  and  Incorporated. 

54.  Bv  actions  taken  regarding  the 
equipment  ordered  under  OTS  reference 
number  013-077-TBT.  Mr.  Mahdi  and 
OTS.  from  on  or  about  April  21.  1998. 
to  on  or  about  March  17,  1999,  solicited 
or  attempted  the  export  of  oil  field 
equipment,  which  was  subject  to  both 
the  EAR  and  to  OFAC's  Iranian 
Transaction  Regulations,  from  the 
United  States  through  Canada  to  Iran, 
without  prior  authorization  from  OFAC, 
in  violation  of  Section  746.7  of  the  EAR. 
thereby  each  committing  one  violation 
of  Section  764.2(c)  of  the  Regulations^ — 
soliciting  or  attempting  a  violation  of 
the  Regulations.  See  paragraphs  31-37 
above.  Mr.  Mahdi  and  OTS  are  each 
accordingly  liable  for  the  violaticm 
described  in  Charge  4 

Ruling:  Accepted  and  Incorporated. 

55.  On  or  about  October  30.  1997. 
BITS  and  Mr.  Strome.  through  Forward 
Logistics  Group.  Inc  caused  a  false 
material  statement  of  the  ultimate 
destination  of  the  export  described  in 
Charge  2  as  "Toronto.  "  when  the  export 
was  in  fact  ultimately  destined  for  Iran, 
on  an  SED  submitted  to  the  United 
States  Customers  .Servif;e  regarding  that 
export  See  paragraph  23  above.  In  so 
doing,  BITS  and  Mr.  Strome,  the  co- 
conspirators of  OTS  and  Mr.  Mahdi. 
acted  within  the  scope  of  the 
conspiracy,  in  furtherance  of  the 
conspiracy's  objective  of  making 
unauthorized  exports  of  oil  field 
equipment  from  the  United  States  to 
Iran  via  Canada,  and  in  a  manner 


20()1  .Jiiti  cases  cilini  therein  (minor  variances  in 
on  or  about  date.s  are  permitted  in  both  criminal 
^n<^  ailministrative  enforcement  proceedings). 

' "  .Mlhough  BIS  did  not  supply  direct  evidence 
that  this  oquipmeni  was  shipped  from  ('.anada  to 
Iran,  the  followiny  facts  and  circumstances  support 
the  finding  that  such  a  shipment  occurred;  (1)  Mr 
Madhi  s  repeated  admissions  that  he  shipped 
e<)uipnient  obtained  from  BITS  from  Canada  to  'ran, 
see  paragraph  iti  above;  (2)  the  fact  that  the  letter 
"T"  in  this  OTS  reference  number  indicates  that  the 
customer  ordering  this  equipment  was  Kala  Nafi  in 
Tehran.  Iran,  see  paragraphs  17  and  28  above;  (3) 
the  frtc  t  that  Pars,  the  carrier  that  OTS  and  Mr. 
Mahdi  arranged  to  transport  the  equipment  from 
Florida  to  Montreal,  Canada,  served  as  the  general 
sales  .agent  for  Iran  .Air.  see  paragraph  30  above,  and 
(4)  the  fact  that  documentation  provided  to  BITS  by 
OTS  indicated  that  the  equipment  would  be 
exported  form  C;ana<la,  see  paragraph  29  above. 


reasonably  foreseeable  by  OTS  and  Mr. 
Mahdi  as  a  natural  consequence  of  the 
conspiracy.'"  Accordingly,  under  the 
rule  of  Pinkerton  v.  United  States,  328 
U.S.  640,  645-16  (1946),  OTS  and  Mr. 
Mahdi  are  liable  for  the  violation  of 
Section  764  2(g)  of  the  EAR  described  in 
("harge  5:  making  the  false  statement 
that  Toronto  was  the  ultimate 
destination  on  the  SED  sumbitted  on  or 
about  October  30,  1997.''' 

Ruling  Accepted  and  Incorporated. 

56   Alternatively.  Mr.  Mahdi  and  OTS 
are  each  liable  for  the  violations 
described  in  Charges  2,3,  and  4  because 
the  actions  taken  by  their  co- 
conspirators Mr.  Strome  and  OTS 
constituted  the  unauthorized  exports 
and  attempted  export  described  in  those 
charges.  In  taking  such  actions,  Mr. 
Strome  and  OTS  acted  within  the  scope 
of  the  conspiracy,  in  furtherance  of  the 
conspiracy's  objective  of  making 
unauthorized  exports  of  oil  field 
equipment  from  the  United  States  to 
Iran  via  Canada,  and  in  a  manner 
reasonably  foreseeable  by  OTS  and  Mr. 
Mahdi  as  a  natural  consequt!nce  of  the 
conspiracy.  Ac:cordingiy,  Mr.  Mahdi  and 
OTS  are  liable  for  such  actions  of  their 
co-conspirators  under  the  Pinkerton 
rule.  See  BlS's  Motion  for  Summary 
Decision,  dated  May  31,  2002,  at  12 
n  14,  and  in  BLS's  Fre-Hearing 
Memorandum,  dated  February  26,  2003, 
at  12  nil.'" 


'"The  conspiracy  count  to  which  Mr  Mahdi 
plead  guilty  in  the  criminal  pr<K :eediIl^  slated  that 
the  parties  conspired  to  ship  such  equipment  from 
the  linited  States  to  (^inada  under  SKD  s  that  falselv 
stated  the  i.>quipnienl  -.  ultimale  destination,  sue 
liovt   E.x.  1  at  5.  paragraph  13.  and  Mr   Mahdi 
admitted  in  his  plea  agreement  that  Ihis  allegation 
was  true.  Seetlovt.  Ex   2  at  13.  paragraph  4  S  18. 
paragraph  13 

'■'The  fact  that  (^arge  5  states  thai  OTS  and  Mr 
Mahdi    prepared  '  the  SEI3  in  question,  rather  than 
stating  that  OT.S  and  Mr   Mahdi  are  liable  tor  thi' 
actions  of  their  coconspirators,  does  not  affect  the 
application  of  the  Pinkerton  rule   Where  a 
conspiracy  is  alleged,  a  charging  document  need 
not  plead  that  the  ("povernment  will  rely  on 
Pinkerton  to  establish  liahilitv  for  substantive 
offenses,  the  conspiracy  charge  itsell  is  sufficient 
notice  of  the  Pinkerton  iheorv  of  liabilitv  See 
United  Stales  v    Washinfilnn.  lOh  K  3d  983,  1010- 
12  (D.C  Cir   1996)   cerl   denied.  522  V  S   984 
(1997):  United  Stnlp<  v    Su.v.  39  F  3d  1380.  1:189 
90(7lh(;ir   1994)   Moreover.  OTS  and  Mr   Mahdi  — 
even  if  they  had  participated  in  the  hearing — i  ould 
not  claim  pre|udicial  surprise.  Iiecause  BI.S  s  Pre- 
Healing  Memorandum,  dated  February  2b,  2003.  ,)t 
13-14.  made  clear  that  BIS  wmiid  ri'U  on  Pinkerton 
to  establish  liability  for  (Charge  "i 

-'"If  the  Court  were  to  find  insufficient  e\uletii.e 
of  completed  exports  to  Iran,  as  described  in 
Charges  2  and  3,  OTS  and  .Mr  Mahiii  should  be 
found  liable  under  .Section  7t)4  2((  I  of  the  EAR  for 
attempting  such  exports  A  delendani  ina\  \)e  found 
guilty  of  attempt  even  if  only  the  completed  (jffeiisi' 
IS  charge,  provided  that  the  attempt  is  itself  an 
offense,  as  it  is  here  under  .Section  7b4  2((  I   See. 
e.g..  United  Stales  v   Mnnn.  513  F  2d  974.  976  (2d 
Cir.  197'5);  Simpson  v    United  Slates.  195  F  2(1  721. 
723  (9th  Cir   1952):  Clinton  Cotton  Mills  v    ( 'n:ted 
States.  164  F.2d  173,  177  (4th  Cir   1947) 


Ruling:  Accepted  and  Incorporated. 

57.  Mr.>lahai  and  OTS,  acting 
through  Danzas  Canada,  Ltd., 
transferred  and  forwarded  from  Canada 
to  Iran  the  oil  field  equipment 
purchased  under  OTS  reference  number 
701-1 320-TSI.  See  paragraphs  25-26 
above.  Mr.  Mahdi  knew,  at  a  minimum, 
that  Mr.  Strome  and  BITS  had  violated 
the  EAR  by  exporting  this  equipment 
from  the  United  States  to  an  ultimate 
destination  of  Iran  without  the  required 
license.  See  paragraph  27  above.  Thus, 
Mr.  Mahdi  committed  the  violation 
described  in  Charge  6:  transferring  and 
forwarding  this  equipment  from  Canada 
to  Iran,  knowing  that  it  had  been 
exported  from  the  United  States  in 
violation  of  the  EAR.-'  Moreover,  Mr. 
Mahdi  s  knowledge  of  Mr.  Strome's 
violation  of  the  EAR  is  attributable  to 
OTS,^^  so  that  OTS  committed  the 
violation  described  in  Charge  6  also. 

Ruling:  Accepted  and  Incorporated. 

58.  Based  on  the  following  factors,  the 
Court  recommends  that  Mr.  Mahdi  and 
OTS  should  be  denied  U.S.  export 
privileges  for  twenty  years,  per  the 
standard  terms  of  a  denial  order  set  out 
at  Supplemental  No.  1  to  part  764  of  the 
EAR: 

a.  The  scope  of  prior  efforts  to  acquire 
U.S.  origin  equipment  to  export  to 
customers  in  Iraq  and  Iran  in  violation 
of  U.S.  export  controls.  See  paragraphs 
40-44  above. 

b.  The  importance  of  the  foreign 
policy  objectives  furthered  by 
controlling  exports  to  embargoed 
countries,  such  as  Iran,  and  of 
preventing  exports  that  violated  export 
controls  on  embargoed  countries. 

c.  The  significant  nature  of  the 
transactions  at  issue  in  these  charges,  as 
indicated  by  the  fact  that  the  equipment 
involved  in  Charges  2,  3,  and  4  had  a 
collective  value  of  over  $230,000. 

Certificate  of  Service 

I  hereby  certify  that  I  have  served  the 
foregoing  Recommended  Decision  and 
Order  by  Federal  Express  to  the 
following  persons: 
Undersecretary,  Bureau  of  Industry  and 

Security,  U.S.  Department  of 


-'  (Charge  b  describes  the  transferring  and 
forwarding  of  this  equipment  from  Canada  to  Iran 
as  o(  curring  "loin  or  about  October  30,  1997."  The 
evidence  shows  that  the  e<qiiipment  was  shipped  to 
Iran  in  early  November  1997.  As  explained  in 
footnote  IH  above,  this  variance  is  immaterial  to  the 
validity  of  the  charge. 

"  See  e.g  .  In  re  Hellenic  Inc..  252  F  3d  391 ,  395 
15th  Cir  2001)  ("An  agent's  knowledge  is  imputed 
to  the  corporation  where  the  agent  is  acting  within 
the  scope  of  his  authority  and  where  the  knowledge 
relates  to  matters  within  the  scope  of  that  authority 
'    *    *  jf^jourts  generally  agree  that  the  knowledge 
of  directors  or  key  officers,  such  as  the  president 
and  vu  e  president,  is  imputed  to  the  corporation. 
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Commerce.  Room  H-3839, 14th  & 
Constitution  Avenue,  NW., 
Washington,  DC  20230,  Phone:  202- 
482-5301. 

Philip  D.  Gohick,  Esq.,  Office  of  Chief 
Counsel  for  Industiy  and  Security, 
U.S.  Department  of  Commerce,  Room 
H-3839, 14th  &  Constitution  Avenue, 
NW.,  Washington,  DC  20230,  Phone: 
202-482-5301. 

Abdulamir  Mahdi,  20  Huntingwood 
Drive,  Scarborough,  Ontario,  Canada, 
M1W1A2,  Phone:  905-946-9551. 

ALJ  Docketing  Center,  Baltimore,  40  S. 
Gay  Street,  Room  412,  Baltimore, 
Maryland  21202-4022,  Phone:  410- 
962-7434. 

Done  and  dated  August  26.  2003,  at 
Norfolk.  Virginia. 
Lucinda  H.  Shinault,  CP, 
Certified  Paralegal  to  the  ALJ  Norfolk. 
|FR  Dor.  03-25076  Filed  10-2-03;  8:45  am] 
BILUNG  CODE  3S10-BW-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-«16] 

Corrosion-Resistant  Cart>on  Steel  Flat 
Products  from  Korea:  initiation  of  New 
Shipper  Antidumping  Duty  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Initiation  of  New 
Shipper  Antidumping  Duty  Review. 

EFFECTIVE  DATE:  October  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Walker  or  Alex  Villanueva  at  (202)  482- 
0413  or  (202)  482-3208  or,  respectively; 
Antidumping  and  Countervailing  Duty 
Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  E)epartment  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  29,  2003,  the  Department 
received  a  timely  request  from  Hyundai 
Hysco  (>Hyundai")  in  accordance  with 
19  CFR  351.214(c),  for  a  new  shipper 
review  of  the  antidumping  duty  order 
on  certain  corrosion-resistant  carbon 
steel  flat  products  from  Korea,  which 
has  an  August  anniversary  date.  We 
received  a  clarification  to  the  public 
version  of  this  request  on  September  24, 
2003.  See  Notice  of  Antidumping  Duty 
Order:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Korea,  58  PR  44159 
(August  19,  1993). 


Scope 

The  merchandise  under  review  is 
corrosion-resistant  carbon  steel  flat 
products,  which  covers  flat-rolled 
carbon  steel  products,  of  rectangular 
shape,  either  clad,  plated,  or  coated 
with  corrosion-resistant  metals  such  as 
zinc,  aluminum,  or  zinc-,  aluminum-, 
nickel-  or  iron-based  alloys,  whether  or 
not  corrugated  or  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to 
the  metallic  coating,  in  coils  (whether  or 
not  in  successively  superimposed 
layers)  and  of  a  width  of  0.5  inch  or 
greater,  or  in  straight  lengths  which,  if 
of  a  thickness  less  than  4.75  millimeters, 
are  of  a  width  of  0.5  inch  or  greater  and 
which  measures  at  least  10  times  the 
tnickness  or  if  of  a  thickness  of  4.75 
millimeters  or  more  are  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness,  as 
currently  classifiable  in  the  HTS  under 
item  numbers  7210.30.0030, 
7210.30.0060,  7210.41.0000, 
7210.49.0030,  7210.49.0090, 
7210.61.0000,  7210.69.0000, 
7210.70.6030,  7210.70.6060, 
7210.70.6090,  7210.90.1000, 
7210.90.6000,  7210.90.9000, 
7212.20.0000,  7212.30.1030, 
7212.30.1090,  7212.30.3000, 
7212.30.5000,  7212.40.1000, 
7212.40.5000,  7212.50.0000, 
7212.60.0000,  7215.90.1000, 
7215  90.3000,  7215.90.5000. 
7217.20.1500,  7217.30.1530, 
7217.30.1560,  7217.90.1000, 
7217.90.5030,  7217.90.5060. 
7217.90.5090.  Included  in  this  review 
are  flat-rolled  products  of  non- 
rectangular  cross-section  where  such 
cross-section  is  achieved  subsequent  to 
the  rolling  process  [i.e.,  products  which 
have  been  "worked  after  rolling")  for 
example,  products  which  have  been 
beveled  or  rounded  at  the  edges. 
Excluded  from  this  review  are  flat-rolled 
steel  products  either  plated  or  coated 
with  tin,  lead,  chromium,  chromium 
oxides,  both  tin  and  lead  ("terne  plate"), 
or  both  chromium  and  chromium  oxides 
("tin-free  steel"),  whether  or  not 
painted,  varnished  or  coated  with 
plastics  or  other  nonmetallic  substances 
in  addition  to  the  metallic  coating.  Also 
excluded  from  this  review  are  clad 
products  in  straight  lengths  of  0.1875 
inch  or  more  in  composite  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness.  Also  excluded  from  this 
review  are  certain  clad  stainless  flat- 
rolled  products,  which  are  three-layered 
corrosion-resistant  carbon  steel  flat- 
rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 


consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20%  ratio. 

These  HTS  item  numbers  are 
provided  for  convenience  and  U.S. 
Customs  purposes.  The  written 
descriptions  remain  dispositive. 

Initiation  of  Review 

Hyundai  has  identified  itself  as  a 
producer  and  exporter  of  corrosion- 
resistant  carbon  steel  flat  products.  In  its 
request  of  August  29,  2003,  Hyundai,  as 
required  by  19  C.F.R.  351.214(b)(2)(i) 
and  (iii)(A),  certified  that  it  did  not 
export  the  subject  merchandise  to  the 
United  States  during  the  period  of 
investigation  (>POr'),  January  1,  1992 
through  June  30,  1992,  and,  that  since 
the  investigation  was  initiated  on  July 
20.  1992,  (57  FR  33488,  July  29,  1992), 
it  has  never  been  affiliated  with  any 
exporter  or  producer  who  exported 
subject  merchandise  to  the  United 
States  during  the  POL  Pursuant  to  the 
Department's  regulations  at  19  CFR 
351.214(b)(2)(iv),  Hyundai  submitted 
documentation  establishing  the  date  on 
which  it  first  entered  the  subject 
merchandise  to  the  United  States,  the 
volume  of  that  first  shipment,  and  the 
date  of  its  first  sale  to  an  uneiffiliated 
customer  in  the  United  States. 
Memorandum  from  Paul  Walker,  Case 
Analyst  through  Edward  C.  Yang,  Office 
Director,  to  the  File  regarding  the 
Initiation  of  AD  New  Shipper  Review: 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Korea,  dated  September 
30, 2003 

In  accordance  with  section 
751(a)(2)(B)  of  the  Act  and  19  CFR 
351.214(d)(1),  we  are  initiating  a  new 
shipper  review  of  the  antidumping 
order  on  corrosion-resistant  carbon  steel 
flat  products  from  Korea  produced  by 
Hyundai.'  In  accordance  with  19  CFR 
351.214(h)(1),  we  intend  to  issue 
preliminary  results  of  this  review  no 
later  than  180  days  after  the  date  of 
initiation. 

In  accordance  with  section 
351.214(g)(l)(i)(A)  of  the  Department's 
regulations,  the  period  of  review 
("POR")  for  a  new  shipper  review 
initiated  in  the  month  immediately 
following  the  annual  anniversary  month 
is  the  twelve-month  period  preceding 
the  anniversary  month.  Therefore,  the 
POR  for  this  new  shipper  is  August  1, 
2002  through  July  31,  2003. 

Concurrent  with  publication  of  this 
notice  and  in  accordance  with  19  CFR 
351.214(e).  we  will  instruct  the  U.S. 


I  We  note  that  the  Petitioners  separately 
reque.stod  an  ailniinistrative  review  of  Hyundai.  If 
for  anv  reason  the  Department  rescinds  the  new 
shipper  review  of  Hyundai,  we  will  then  include 
Hvundai  in  the  normal  administrative  review 
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Customs  Service  to  allow,  al  the  option 
of  the  importer,  the  posting  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  subject  merchandise 
exported  by  the  above  listed  company, 
until  the  completion  of  this  review. 
Hyundai  has  certified  that  it  both 
produced  and  exported  the  subject 
merchandise  on  which  it  based  the 
request  for  a  new  shipper  review 
Therefore,  we  will  instruct  customs  to 
limit  the  bonding  option  only  to  subject 
merchandise  for  which  Hyundai  is  the 
producer  and  exporter. 

The  interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  351  305, 
351.306  and  19  CFR  351.22l(c)(l)(i). 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)  of  the 
Act  (19  U.S.C.  1675(a))  and  19  CFR 
351.214. 

Dated:  September  26,  2003 
loseph  A.  Spetrini, 

Deputv  Assistant  Secretary  for  Import 
Administration.  Croup  III 
[FR  Doc  03-25160  Filed  10-2-03;  8:45  ami 
BIUJNG  CODE  3S10-OS-S 


DEPARTMEHT  OF  COMMERCE 
international  Trade  Administration 

[A-533-^13,  A-570-851] 

Certain  Preserved  Mushrooms  from 
india  and  the  People's  Republic  of 
China:  Notice  of  Extension  of  Time 
Limit  for  Preliminary  Results  in 
Antidumping  Duty  Ackninistrative 
Reviews  artd  New  Shipper  Review 

AGENCY:  import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Kate 
Johnson  at  (202)  482-4929,  or  David  [. 
Goldberger  at  (202)  482-4136  (India),  or 
Brian  Smith  at  (202)  482-1766  (PRC), 
Office  2,  AD/CVD  Enforcement  Group  I. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.VV  , 
Washington,  D.C.,  20230 
SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminar\'  results  of  the  fourth 
administrative  review  of  the 
antidumping  duty  order  on  certain 
preserved  mushrooms  from  India  and 
the  fourth  administrative  review  and 
sixth  new  shipper  review  of  the 
antidumping  duty  order  nn  certain 
preserved  mushrooms  from  the  People's 
Republic  of  China,  which  cover  the 


period  February  1,  2002,  through 
lanuary  31,  2003. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  the 
Department  shall  make  a  preliminary 
determination  in  an  administrative 
review  of  an  antidumping  duty  order 
within  245  days  after  the  last  day  of  the 
anniversary  month  of  the  date  of 
publication  of  the  order.  The  Act  further 
provides,  however,  that  the  Department 
may  extend  that  245-day  period  to  365 
days  if  it  determines  it  is  not  practicable 
to  complete  the  review  within  the 
foregoing  time  period. 

Pursuant  to  751(a)(2)(B)(iv)  of  the  Act, 
the  Department  shall  make  a 
preliminary  determination  in  a  new 
shipper  review  within  180  days  after  the 
date  on  which  the  review  is  initiated. 
However,  if  the  case  is  extraordinarily 
complicated,  it  may  extend  the  180  day 
period  for  the  preliminary  results  to  300 
days. 

The  Department  finds  that  it  is  not 
practicable  to  complete  the  preliminary 
results  in  the  administrative  review  of 
certain  preserved  mushrooms  from 
India  as  well  as  the  administrative 
review  cf  certain  preserved  mushrooms 
from  the  People's  Republic  of  China 
within  this  time  limit  because  we  are 
unable  to  conduct  verifications  until 
after  the  date  of  the  currently  scheduled 
preliminary  results  In  addition,  we 
determine  that  if  would  be 
extraordinarily  complicated  to  complete 
the  preliminary  results  in  the  new 
shipper  review  of  certain  preserved 
mushrooms  from  the  People's  Republic 
of  China  under  the  current  schedule  as 
we  need  additional  time  to  conduct 
verifications  and  to  analyze  issues 
raised  in  that  review. 

Therefore,  in  accordance  with 
sections  751(aK3)(A)  and 
751(a)(2)(B)(iv)  of  the  Act,  the 
Department  is  extending  the  time  for 
completion  of  the  preliminary  results  of 
these  reviews  until  February  28,  2004 

Dated:  Septeml^ir  26.  2003. 
Jeffrey  May. 

Uepiitv  Assistant  Secretary  jar  Import 

Administration. 

[FR  Dor   0^-2t158  Filt'd  llV2-4)3:  8  4,S  am) 

BILLING  COOC  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-428-825] 

Stainless  Steel  Sheet  and  Strip  in  Coils 
from  Germany;  Antidumping  Duty 
Adntinistrative  Review;  Extension  of 
Time  Limits 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limits. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limits  for  the  final  results  of  the  2001- 
2002  administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  from 
Germany.  This  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States  and 
the  period  July  1,  2001  through  June  30, 
2002. 

EFFECTIVE  DATE:  October  3,  2003 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Tran  at  (202)  482-1121  or 
Robert  James  at  (202)  482-0649, 
Antidumping  and  Countervailing  Duty 
Enforcement  Group  III,  Office  Eight, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW,  Washington, 
DC  20230. 

SUPPLEMENTARY  INFORMA'HON:  On  August 
7,  2003,  we  published  the  preliminary 
results  of  this  administrative  review. 
See  Stainless  Steel  Sheet  and  Strip  in 
Coils  from  Germany;  Notice  of 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  68  FR 
47039  (August  7,  2003).  Currently,  the 
final  results  in  this  administrative 
review  are  due  on  December  5,  2003. 
Pursuant  to  section  751(a)(3)(A)  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act),  the  Department  may  extend 
the  deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
final  results  of  the  review  within  the 
normal  statutory  time  limit.  The 
Department  issued  a  supplemental 
questionnaire  on  September  5,  2003  to 
respondents  requesting  all  information 
on  downstream  sales  made  by  Thyssen 
Schulte  (TS).  Due  to  the  request  for 
additional  information,  the  Department 
must  allot  the  appropriate  time  to 
review  and  analyze  the  new 
information.  In  addition,  the 
Department  must  allow  parties  to 
submit  briefs  and  rebuttal  briefs.  The 
Department  determines  it  is  not 
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practicable  to  complete  this  review 
within  the  normal  statutory  time  limit. 
Therefore,  the  Department  is  extending 
the  time  limits  for  completion  of  the 
final  results  until  February  3,  2004,  in 
accordance  with  section  751(a)(3)(A)  of 
the  Tariff  Act. 

Dated:  September  25,  2003. 
loseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Import 
Administration,  Group  III. 
[FR  Doc.  03-25159  Filed  10-2-03;  8:45  am] 
BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  092903D] 

Proposed  Information  Collection; 
Comment  Request;  Licensing  of 
Private  l^nd  Remote-Sensing  Space 
Systems 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  2, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 

FOR  FURTHER  INFORMATKM  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Timothy  Stryker  at  (301) 
713-2024,  ext  205,  or  e-mail 
Tim  othy.  Stryker@noaa  .gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

NOAA  has  established  requirements 
for  the  licensing  of  private  operators  of 
remote-sensing  space  systems.  The 
information  in  applications  and 
subsequent  reports  is  needed  to  ensure 
compliance  with  the  Land  Remote- 


Sensing  Policy  Act  of  1992  and  with  the 
national  security  and  international 
obligations  of  the  United  States.  The 
requirements  are  contained  in  15  CFR 
Part  960. 

II.  Method  of  Collection 

Applicants  are  asked  to  provide 
electronic  copies  of  submissions. 

m.  Data 

OMB  Number:  0648-0174. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
13. 

Estimated  Time  Per  Response:  40 
hours  for  a  license  application;  10  hours 
for  a  license  amendment;  2  hours  for  a 
notification  of  a  foreign  agreement;  1 
hour  for  an  executive  summary;  2  hours 
for  a  notification  of  the  demise  of  a 
system  or  the  decision  to  discontinue 
system  operations;  2  hours  for  a 
notification  of  any  operational 
deviation;  5  hours  for  submission  of  a 
data  collection  restriction  plan;  3  hours 
for  submission  of  an  operation  plan  for 
restricting  collection  or  dissemination  of 
dat  concerning  Israeli  territory;  3  hours 
for  a  data  flow  diagram;  1  hour  for  a 
drawing  of  satellite  sub-systems;  2  hours 
for  submission  of  spacecraft  operational 
information  when  a  satellite  becomes 
operational;  2  hours  for  a  notification  of 
a  disposition/orbital  change  or  of 
planned  purges  of  information;  3  hours 
for  an  operational  quarterly  report;  8 
hours  for  an  annual  compliance  audit; 
and  10  hoiu-s  for  an  annual  operational 
audit. 

Estimated  Total  Annual  Burden 
Hours:  314. 

Estimated  Total  Annual  Cost  to 
Public:  SI. 000. 

TV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  Ructions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhemce  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 


approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  September  26.  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

|FR  Doc.  03-25143  Filed  10-2-03:  8:45  ami 

BILUNG  CODE  3510-HR-S 


DEPARTMENT  OF  COMMERCE     ^ 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  092903E] 

Proposed  Information  Collection; 
Comment  Request;  Fiisheries 
Certificate  of  Origin 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

ACTION:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  2, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov]. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Patricia  Donley  at  562-980- 
4033,  or  e-mail  Pat.DonIey@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  information  required  by  the  ^ 

International  Dolphin  Conservation 
Program  Act  (IDCPA),  amendments  to 
the  Marine  Mammal  Protection  Act 
(MMPA),  is  needed:  to  document  the 
dolphin-safe  status  of  tuna  import 
shipments  and  domestic  deliveries  of 
tuna  by  U.S. -flag  purse  seine  fishing 
vessels;  to  verify  that  import  shipments 
of  fish  were  not  har\'ested  by  large-scale, 
high  seas  driftnets:  and  to  verif>'  that 
tuna  was  not  harvested  by  an  embargoed 
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nation  or  one  that  i^l  otherwise 
prohibited  from  f;xporting  tuna  to  the 
I'nited  States.  Forms  are  submitted  by 
importers,  processors,  and/or  purse 
seine  vessel  operators 

II.  Method  of  Collection 

Forms  may  be  submitted  by  fax,  mail, 
or  electronically 

III.  Data 

OKfB  Number  0648-0335 

Form  Number.  NOAA  Form  370. 

Tvpe  of  Revtei\~  Regular  submission. 

Affectpd  Public  Business  or  other  for 
profit  organizations 

Estimated  Number  of  Respondents: 
350 

Estimated  Time  Per  Response:  20 
minutes  for  a  processor  response;  and  5 
minutes  for  a  Captain  s  statement 

Estimated  Total  Annual  Burden 
Hours:  1.033. 

Estimated  Total  Annual  Cost  to 
Public-  $100. 

rv.  Request  for  Conunents 

Comments  are  invited  on:  (a)  vv-hether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  fb)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  wavs  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology 

Comments  submitted  in  rf^spiinse  to 
this  notice  will  he  >ummarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated    Vplfrnber  26,  2003. 
Gwellnar  Banks. 

Mnnoiirmrnt  Analyst.  Office  of  the  Chief 

Ininrrnatinn  Officer 

IFK  U(H    0.1-25144  Filed  10-2-03;  8:45  am) 

BILLING  coot  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  092903F] 

Proposed  Information  Collection; 
Comment  Request;  Commercial 
Operator  s  Annual  Report  (COAR) 

AGENCY:  National  Oceanic  and 
Atmosphyric  .Administration  (NOAA). 
action:  Notice 


summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respftndent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
talce  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  (jf  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)) 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  2, 
2003 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek.  Departmental 
Paperwork  (ilearance  Officer. 
Department  of  Commerce,  Room  6625. 
14th  and  Constitution  Avenue,  NW, 
Washington.  DC  20230  (or  via  the 
Internet  at  dHvnek&doc  gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Patsy  Bearden.  907-58fr- 
7008,  ore-mail 
Patsv  Bearden&noaa  gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Owners  of  catcher/processor  vessels 
and  raotherships  in  the  groundfish 
fisheries  of  the  Ext  lusive  Economic 
Zone  off  Alaska  (Bering  Sea  and 
Aleutian  islands,  Culf  of  Alaska)  are 
required  to  complete  the  State  of  Alaska. 
Department  of  Fish  and  Came 
Commerc  idl  Operator's  Annual  Report 
(COAR)  The  COAR  provides 
information  on  ex-vessel  and  first 
wholesale  values  for  statewide  fish  and 
shellfish  products.  This  ioformaticm 
enhancf!s  the  socio-economic  database 
that  is  used  to  analyze  and  measure  the 
impact  of  proposed  or  enacted 
management  measures. 

II.  Method  of  Collection 

A  p<iper  form  is  submitted. 

III.  Data 

(  >\W  .\niiit>er-  0648-0428. 
h'nrni  \iunher  None. 


Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
prpfit  organizations,  individuals  or 
households. 

Estimated  Number  of  Respondents: 
134. 

Estimated  Time  Per  Response:  8 
hours. 

Estimated  Total  Annual  Burden 
Hours:  1,072. 

Estimated  Total  Annual  Cost  to 
Public:  SO. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  September  26,  200.1. 
Gwellnar  Banks, 

Management  Analvst.  Office  of  the  Chief 
Information  Officer. 

iFR  Doc.  0.1-25145  Filed  10-2-03;  8:45  am] 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Federal  Consistency  Appeal  by 
Islander  East  Pipeline  Company  From 
an  Objection  by  the  Connecticut 
Department  of  Environmental 
Protection 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce  (Commerce). 
ACTION:  Supplemental  notice  of  public 
hearing. 


SUMMARY:  This  notice  provides 
scheduling  information  concerning  a 
public  hearing  to  be  held  by  the 
National  Oceanic  and  Atmospheric 
Administration  in  New  Haven, 
Connecticut.  The  hearing  involves  an 
administrative  appeal  filed  with  the 
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Department  of  Commerce  by  the 
Islander  East  Pipeline  Company 
(Consistency  Appeal  of  Islander  East 
Pipeline  Company,  L.L.C.). 
DATES:  The  hearing  is  scheduled  to 
begin  at  9:30  a.m.  on  November  5,  2003. 
Speaker  registration  begins  at  8:30  a.m. 
on  the  day  of  the  hearing.  Public 
comments  on  the  appeal  must  be 
received  by  November  20,  2003. 
ADDRESSES:  The  public  hearing  and 
speaker  registration  vtrill  be  held  at  the 
Omni  New  Haven  Hotel,  155  Temple 
Street,  New  Haven,  Connecticut. 
Written  comments  may  be  submitted  at 
the  hearing.  All  e-mail  comments  on 
issues  relevant  to  the  Secretary's 
decision  of  this  appeal  may  be 
submitted  to 

IsIanderEast.comments@noaa.gov. 
Apart  from  the  hearing,  comments  may 
also  be  sent  by  mail  to  the  Office  of  the 
General  Counsel  for  Ocean  Services, 
National  Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Commerce,  1305  East- West  Highway, 
Silver  Spring,  MD  20910.  Materials  from 
the  appeal  record  are  available  at  the 
Internet  site  http://www.ogc.doc.gov/ 
czma.htm  and  at  the  Office  of  the 
General  Counsel  for  Ocean  Services. 
Also,  public  filings  made  by  the  parties 
to  the  appeal  are  to  be  available  for 
review  at  the  Connecticut  Department  of 
Environmental  Protection,  79  Elm 
Street,  Hartford,  Connecticut. 
FOR  FURTHER  INFORMATION  CONTACT: 
Branden  Blum,  Senior  Counselor,  via 
email  at  gcos.inquiries@noaa.gov,  or  at 
301-713-2967,  extension  186. 
SUPPLEMENTARY  INFORMATION:  The 
Islander  East  Pipeline  Company  filed  an 
administrative  appeal  with  the 
Department  of  Commerce,  pursuant  to 
the  Coastal  Zone  Management  Act  of 
1972  (CZMA),  as  amended,  asking  that 
the  Secretary  of  Conunerce  (Secretary) 
override  the  State  of  Connecticut's 
(State)  objection  to  Islander  East's 
proposed  natural  gas  pipeline.  The 
pipeline  would  extend  from  near  North 
Haven,  Connecticut,  across  the  Long 
Island  Sound  to  a  terminus  in  Suffolk 
County  (Long  Island),  New  York. 
Connecticut's  objection  is  based  on  the 
project's  potential  effects  on  the  natural 
resources  or  land  and  water  uses  of 
Connecticut's  coastal  zone. 

On  February  4.  2003,  NOAA 
published  a  notice  in  the  Federal 
Register  announcing  that  it  would  hold 
a  public  hearing  concerning  the  Islander 
East  appeal  at  a  location  to  be 
determined  in  the  State  of  Connecticut. 
See  68  FR  5620.  The  notice  also 
indicated  the  hearing  was  expected  to 
be  held  in  the  Spring  of  2003. 
Subsequently,  proceedings  in  the  appeal 


were  temporarily  halted  at  the  request  of 
one  or  both  parties  in  order  to 
accommodate  settlement  negotiations 
and  then  to  allow  the  State  of 
Connecticut  to  reconsider  its  objection 
to  the  pipeline  project.  On  August  19, 
2003,  a  Federal  Register  notice  advised 
that  processing  of  the  appeal  had 
resumed  and  that  details  concerning  the 
previously  aimounced  public  hearing 
would  be  forthcoming.  See  68  FR  49760. 
This  notice  provides  scheduling 
information  for  the  hearing. 

The  hearing,  to  be  held  on  November 
5,  2003,  will  begin  at  9:30  a.m.  at  the 
Omni  New  Haven  Hotel,  and  continue 
throughout  the  day  with  afternoon  and 
evening  sessions.  Intermissions  are 
expected  near  noon  and  in  the  late 
afternoon  (approximately  4:30  p.m.).  In 
addition,  a  temporary  recess  may  be 
scheduled  for  periods  when  all 
registered  speakers  have  had  an 
opportunity  to  testify.  Typically  the 
evening  session  is  crowded,  and  it  is 
suggested  that,  if  possible,  speakers 
attend  the  morning  or  afternoon 
sessions.  Speakers  must  register  on  the 
day  of  the  hearing,  on  site,  at  the  hotel. 
Registration  of  speakers  will  begin  at 
8:30  a.m.  Each  organization  that 
registers  should  expect  to  receive  a  total 
of  five  minutes  for  its  representatives  to 
present  oral  comments.  Individuals 
from  the  general  public  who  register 
will  receive  approximately  three 
minutes  to  speak.  Speakers  will  be 
recognized  in  the  order  in  which  they 
register  (a  first-come-first-serve  basis), 
alternating  between  individuals  from 
the  general  public  and  those 
representing  organizations.  A  specific 
period  is  also  expected  to  be  designated 
during  the  morning  and  afternoon 
sessions  for  remarks  by  elected  officials. 

Written  comments  may  be  submitted 
to  NOAA  at  the  hearing  by  any  person 
in  attendance.  For  submissions  at  the 
hearing,  we  request,  but  do  not  require, 
that  you  provide  three  copies  for 
inclusion  into  the  administrative  record. 
Apart  from  the  hearing,  written 
comments  may  be  submitted  by  e-mail 
to  IsIanderEast.comments@noaa.gov  or 
forwarded  via  mail  to  NOAA's  Office  of 
the  General  Counsel  for  Ocean  Services. 
Comments  must  be  submitted  by 
November  20,  2003,  the  close  of  the 
public  comment  period.  Comments  will 
be  madejvailable  to  the  parties;  they 
are  also  expected  to  be  posted  on  the 
Department  of  Commerce's  CZMA 
appeals  Web  site  at  http:// 
www.  OBC.  doc.gov/czma.  h  tm . 

This  nearing  is  being  held  to  obtain 
information  on  issues  the  Secretary  will 
likely  consider  in  deciding  Islander 
East's  appeal.  A  summary  of  relevant 
issues  as  well  as  additional  background 


on  the  appeal  appears  in  a  January  24, 
2003  Federal  Register  notice 
announcing  the  filing  of  the  appeal  (see 
68  FR  3513),  a  copy  of  which  can  be 
found  on  the  Internet  at  http:// 
www.ogc.doc.gov/czma.htm. 

Questions  concerning  the  hearing  may 
be  sent  via  e-mail  to 
gcos.inquiries@noaa.gov  or  made  by 
telephone  to  301  713-2967,  extension 
186. 

Dated:  September  26.  2003. 
James  R.  Walpole, 

General  Counsel. 

(FR  Doc,  03-24832  Filed  10-2-03;  8:45  am] 

BILUfMS  CODE  351(M»-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

n.D.  032603B] 

Smali  Takes  of  Marine  Mammais 
Incidentai  to  Specified  Activities; 
Taking  of  Caiifomia  Sea  Lk>ns,  Pacific 
Hartjor  Seais  and  Northern  Elephant 
Seals  incidentai  to  Research  Surveys 
at  San  Nicolas  island,  Ventura  County, 
CA 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  issuance  of  an 
incidental  harassment  authorization. 

SUMMARY:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  (IHA)  to  take 
small  numbers  of  marine  mammals,  by 
harassment,  incidental  to  the 
assessment  of  black  abalone  populations 
at  San  Nicolas  Island  (SNI),  CA.  has 
been  issued  to  Dr.  Glenn  R. 
VanBlaricom,  Ph.D. 
DATES:  Effective  from  September  18, 
2003,  through  September  17,  2004. 

ADDRESSES:  A  copy  of  the  IHA  and/ or 
the  application  is  available  by  writing  to 
Chief,  Marine  Mammal  Conservation 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1315 
East-West  Highway.  Silver  Spring,  MD 
20910-3225,  or  by  telephoning  one  of 
the  contacts  listed  here. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  Hagedorn.  Office  of  Protected 
Resources,  NMFS,  (301)  713-2322,  ext 
117;  or  Christina  Fahy.  Southwest 
Regional  Office.  NMFS,  (562)  980-^023. 

SUPPLEMENTARY  INFORMATION: 
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Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  use   1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow , 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  marine  mammals 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  r^iew. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stack(s)  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such 
takings  are  set  forth.  NMFS  has  defint^d 
'negligible  impact"  in  50  CFR  216.103 
as    ...an  impact  resulting  from  the 
specified  activity  that  cannot  be 
reasonablv  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  ret;ruitment  or  survival  " 

Subsection  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
applv  for  an  authorization  to 
incidentally  take  small  numbers  of 
marine  mammals  bv  harassment.  Under 
Section  3(18)(A),  the  MMPA  defines 
"harassment"  as: 

any  act  of  pursuit,  torment,  or  annoyance 
whit  h  (i)  ha.s  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild;  or  (ii)  has  the  potential  to  disturb  a 
marine  mammal  or  marine  mammal  stock  in 
the  wild  bv  (  ausing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to. 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering 

The  term  "Level  A  harassment" 
means  harassment  described  in 
subparagraph  (A)(i).  The  term  "Level  B 
harassment"  means  harassment 
described  in  subparagraph  {A)(ii). 

Subsection  101(a)(5)(D)  establishes  a 
45— day  time  limit  for  MMFS  review  of 
an  application  followed  by  a  30-day 
public  notice  and  comment  period  on 
any  proposed  authorizations  for  the 
incidental  harassment  of  small  numbers 
of  marine  mammals.  Within  45  davs  of 
the  close  of  the  comment  period,  NMFS 
must  either  issue  or  deny  issuance  of 
the  authorization. 

Summary  of  Request 

On  January  9.  2003,  NMFS  received  a 
letter  from  Glenn  R.  VanBlaricom, 


Ph.D.,  Washington  Cooperative  Fish  and 
Wildlife  Research  Unit,  requesting  an 
IHA  for  the  possible  harassment  of  small 
numbers  of  California  sea  lions 
[Zalophus  calif omianus].  Pacific  harbor 
seals  (Phoca  vitulina),  and  northern 
elephant  .seals  [Mirounga  angustirostris) 
incidental  to  research  surveys 
performed  for  the  purpose  of  assessing 
trends  over  time  in  black  abalone 
populations  at  permanent  study  sites. 
Population  trend  data  for  black  abalone 
populations  are  important  and  needed 
for  several  reasons.  First,  the 
reintroduction  of  sea  otters  to  SNI  since 
1987  raises  the  possibility  of  conflict 
between  sea  otter  conservation  and 
abalone  populations  because  abalones 
are  often  significant  prey  for  sea  otters. 
Second,  the  appearance  of  a  novel 
exotic  disease,  abalone  withering 
syndrome,  at  SNI  in  1992.  has  resulted 
in  dramatically  increased  rates  of 
abalone  mortality  at  the  island.  Third, 
California  populations  of  black  abalones 
have  been  recently  designated  as  a 
candidate  species  for  listing  pursuant  to 
the  Endangered  Species  Act  of  1973 
(ESA)  (as  amended).  The  concern  is  that 
the  combined  effects  of  sea  otter 
predation  and  abalone  withering 
syndrome,  following  several  decades 
during  which  black  abalones  may  have 
been  over-harvested  in  commercial  and 
recreational  fisheries,  may  cause 
reductitm  of  black  abalone  populations 
to  the  point  where  risk  of  extinction 
increases.  Long-term  abalone  population 
trend  data  from  SNI  is  needed  to 
determine  if  drastic  population  declines 
continue,  and  if  extinction  risk  becomes 
high. 

Specified  Activities 

Additional  information  of  the  work 
proposed  is  contained  in  the 
application,  which  is  available  upon 
request  (see  ADDRESSES) 

Comments  and  Responses 

On  )une  25,  2003  (68  FR  37799) 
NMFS  published  a  notice  of  receipt  of 
application,  with  a  30— day  comment 
period.  That  notice  described  the      » 
activity  and  anticipated  effects  on 
marine  mammals.  That  information  is 
not  repeated  here  During  the  30-day 
comment  period,  comments  were 
received  from  the  Marine  Mammal 
Commission  (Commission). 

Comment  1   The  Commission  concurs 
with  NMF.S'  preliminary  determination 
that,  given  the  mitigation  measures 
proposed  by  the  applicant,  the  short- 
term  impact  of  the  subject  research  will 
result  in  no  more  than  the  temporary 
modific:ation  of  behavior  by  California 
sea  lions.  Pacific  harbor  seals,  and 
northern  elephant  seals.  It  is  not  clear. 


however,  based  on  the  information  in 
NMFS'  Federal  Register  notice  and  the 
application,  whether  sea  otters  could  be 
disturbed  by  the  proposed  research, 
and,  if  so,  whether  a  separate 
authorization  is  being  sought  from  the 
Fish  and  Wildlife  Service  to  cover  such 
taking. 

Response:  Sea  otters  are  not  expected 
ashore  during  the  time  periods  when  the 
research  activities  would  be  conducted. 
If  sea  otters  are  sighted  ashore  during 
the  abalone  research,  then  the  IHA 
holder  (Dr.  VanBlaricom)  would  follow 
similar  procedures  in  place  for  other 
listed  marine  mammals.  As  a  result  of 
this  requirement  in  the  IHA,  NMFS 
determines  that  the  activity  will  not 
affect  California  sea  otters. 

Comment  2:  The  Commission  believes 
that  NMFS'  preliminary  determinations 
are  reasonable,  provided  NMFS  is 
satisfied  that  the  proposed  monitoring 
program  is  sufficient  to  detect  the  effects 
of  ihe  proposed  research  activities, 
including  any  mortality  and/or  serious 
injury  that  results  from  startle 
responses,  or  stampedes.  NMFS' 
Federal  Register  notice  states  that  no 
takings  by  injury  and/or  death  are 
anticipated  as  a  result  of  the  proposed 
activities.  The  Commission  notes, 
however,  that  while  the  proposed 
mitigation  measures  are  expected  to 
reduce  the  possibility  of  injury  or  death 
of  animals,  the  potential  for  such  taking 
remains.  Consequently,  the  Commission 
recommends  that  any  authorization 
issued  to  the  applicant  specify  that,  if  a 
mortality  or  serious  injury  of  a  marine 
mammal  occurs  which  appears  to  be 
related  to  the  abalone  research,  further 
research  activities  be  suspended  while 
NMFS  determines  whether  steps  can  be 
taken  to  avoid  further  injuries  or 
mortalities  or  until  such  taking  can  be 
authorized  by  regulations  promulgated 
under  section  101(a)(5)(A)  of  the 
MMPA. 

flesponse.ln  almost  all  cases, 
shoreline  habitats  near  the  abalone 
study  sites  are  gently  sloping  sandy 
beaches  or  horizontal  sandstone 
platforms  with  unimpeded  and  non- 
hazardous  access  to  the  water.  If 
disturbed,  hauled  animals  may  move 
toward  the  water  without  risk  of 
encountering  significant  hazards.  In 
these  circumstances,  the  risk  of  serious 
injury  or  death  to  hauled  animals  is  very 
low. 

One  exception  to  the  low  risk  of 
marine  mammal  injury  or  mortality 
associated  with  abalone  research  would 
be  if  disturbances  occur  during  breeding 
season,  as  it  is  possible  that  mothers  and 
dependent  pups  may  become  separated. 
If  separated  pairs  don't  reunite  fairly 
quickly,  risks  of  mortality  to  pups  may 
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increase.  Also,  adult  northern  elephant 
seals  may  trample  elephant  seal  pups  if 
disturbed.  Trampling  increases  the  risk 
of  injury  or  death  to  the  pups. 

NMFS  concurs  that  all  research 
activities  be  suspended,  and  that  NMFS 
immediately  be  notified,  in  the  case  that 
mortality  or  serious  injury  to  a  marine 
mammal  occurs  which  appears  to  be 
related  to  the  abalone  research.  The 
following  required  mitigation  measures 
will  both  reduce  the  possibility  of 
incidental  harassment  takes  and  lower 
the  possibility  of  serious  injury  or 
mortality. 

Mitigation 

Researchers  will  be  judicious  in  the 
route  of  approach  to  abalone  study  sites, 
avoiding  close  contact  with  pinnipeds 
hauled  out  on  shore.  In  no  case  will 
marine  mammals  be  deliberately 
approached  by  abalone  researchers,  and 
in  all  cases  every  possible  measure  will 
be  taken  to  select  a  pathway  of  approach 
to  study  sites  that  minimizes  the 
number  of  marine  mammals  harassed. 
Each  visit  to  a  given  study  site  will  last 
for  a  maximum  of  4  hours,  after  which 
the  site  is  vacated  and  can  be 
reoccupied  by  any  hauled  marine 
mammals  that  were  disturbed  by  the 
presence  of  abalone  researchers.  NMFS 
will  be  notified  immediately  and  all 
research  activities  will  be  suspended  in 
the  case  that  mortality  or  serious  injury 
to  a  marine  mammal  occurs  which 
appears  to  be.  related  to  the  abalone 
research. 

Researchers  will  avoid  visiting  those 
black  abalone  study  sites  with  resident 
pinnipeds  during  periods  of  breeding 
and  lactation  from  February  through 
October.  During  these  periods  of  time, 
abalone  research  activities  will  be 
confined  to  black  abalone  sites  where 
pinniped  breeding  and  post-partum 
nursing  does  not  occur. 

Researchers  will  limit  visits  to  site  8 
to  the  period  from  November  through 
January,  and  suspend  research  activities 
and  immediately  vacate  any  areas  upon 
which  Guadalupe  fur  seals  are  hauled 
out  or  that  California  sea  otters  are 
occupying. 

Monitoring 

Dr.  Glenn  VanBlaricom  and  associates 
will  conduct  marine  mammal 
monitoring  during  abalone  surveys  in 
order  to  verify  that  the  taking  of  marine 
mammals,  by  harassment,  incidental  to 
abalone  research  surveys,  will  have  a 
negligible  impact  on  marine  mammal 
stocks  and  to  ensure  that  these 
harassment  takings  are  at  the  lowest 
level  practicable. 

Currently,  all  biological  research 
activities  at  SNI  are  subject  to  approval 


and  regulation  by  the  Environmental 
Planning  and  Management  Department 
(EPMD).  US  Navy.  The  US  Navy  owns 
SNI  and  closely  regulates  all  civilian 
access  to  and  activity  on  the  island, 
including  biological  research.  Therefore, 
monitoring  activities  will  be  closely 
coordinated  with  Navy  marine  mammal 
biologists  located  on  SNI. 

In  addition,  status  and  trends  of 
pinniped  aggregations  at  SNI  eu-e 
monitored  by  the  NMFS  Southwest 
Fisheries  Science  Center.  Also,  ongoing 
long-term  studies  of  pinniped 
population  dynamics,  migratory  and 
foraging  behavior,  and  foraging  ecology 
at  SNI  are  conducted  by  staff  at  Hubbs- 
Sea  World  Research  Institute  (HSWRI). 

Monitoring  requirements  in  relation 
to  Dr.  VanBlaricom's  abalone  research 
surveys  will  include  observations  made 
by  the  applicant  and  his  associates. 
Observations  of  unusual  behaviors, 
numbers,  or  distributions  of  pinnipeds 
on  SNI  will  be  reported  to  EPMD, 
NMFS,  and  HSWRI  so  that  any  potential 
follow-up  observations  can  be 
conducted  by  the  appropriate  personnel. 
In  addition,  observations  of  tag-bearing 
pinniped  carcasses  as  well  as  any  rare 
or  unusual  species  of  marine  mammals 
will  be  reported  to  EPMD,  allowing 
transmittal  of  this  information  to 
appropriate  agencies  and  personnel. 

Reporting 

A  draft  final  report  must  be  submitted 
to  the  Regional  Administrator,  and  the 
Director,  Office  of  Protected  Resources, 
NMFS,  within  60  days  after  the 
conclusion  of  the  year-long  field  season. 
A  final  report  must  be  submitted  to  the 
Regional  Administrator  and  the 
Director,  Office  of  Protected  Resources, 
NMFS,  within  30  days  after  receiving 
comments  from  NMFS  on  the  draft  final 
report.  If  no  comments  are  received 
from  NMFS,  the  draft  final  report  will 
be  considered  to  be  the  final  report. 

Endangered  Species  Act  (ESA) 

NMFS  has  determined  that  the 
abalone  research  activities  and  the 
accompanying  IHA  will  not  have  an 
effect  on  species  listed  under  the  ESA. 
Therefore,  consultation  under  Section  7 
was  not  required. 

National  Environmental  Policy  Act 

In  accordance  with  the  NOAA 
Administrative  Order  216-6 
(Environmental  Review  Procedures  for 
Implementing  the  National 
Environmental  Policy  Act,  May  20, 
1999),  NMFS,  has  determined,  based  on 
a  programmatic  NEPA  assessment 
conducted  on  the  impact  of  NMFS' 
rulemaking  for  the  issuance  of  IHAs  (61 
FR  15884;  April  10,  1996)  and  the 


content  and  analysis  of  Dr. 
VanBlaricom's  request  for  an  IHA,  that 
the  proposed  issuance  of  this  IHA  to  Dr. 
VanBlaricom  by  NMFS  will  not 
individually  or  cumulatively  result  in  a 
significant  impact  on  the  quality  of  the 
human  environment  as  defined  in  40 
CFR  1508.27.  Therefore,  the  action  of 
issuing  an  IHA  for  these  activities  meets 
the  definition  of  a  "Categorical 
Exclusion"  and  is  exempted  from 
further  environmental  review. 

Determinations 

NMFS  has  determined  that  the  impact 
of  abalone  research,  as  described  in  this 
document,  in  the  earlier  Federal 
Register  notice  published  on  June  25, 
2003  (68  FR  37799),  and  in  the 
application  for  an  IHA,  should  result,  at 
worst,  in  the  temporary  modification  in 
behavior  by  California  sea  lions,  Pacific 
harbor  seals  and  northern  elephant 
seals.  The  effects  of  abalone  research 
surveys  on  SNI  are  expected  to  be 
limited  to  short  term  and  localized 
changes  in  behavior  involving  relatively 
small  numbers  of  pinnipeds.  While 
behavioral  modifications,  including 
temporarily  vacating  onshore  haulouts, 
may  be  made  by  these  species  to  avoid 
the  presence  and  nearness  of  abalone 
researchers,  this  action  is  expected  to 
have  a  negligible  impact  on  the  animals. 
In  addition,  no  take  by  injury  and/or 
death  is  anticipated,  and  harassment 
takes  will  be  at  the  lowest  level 
practicable  due  to  incorporation  of 
mitigation  measures. 

Authorization 

NMFS  has  issued  an  IHA  to  Dr.  Glenn 
R.  VanBlaricom  to  take  small  numbers 
of  Pacific  harbor  seals,  California  sea 
lions  and  Northern  elephant  seals  for  a 
1-year  period  incidental  to  abalone 
population  trend  research,  provided  the 
previously  mentioned  mitigation, 
monitoring,  and  reporting  requirements 
described  in  this  document  are 
undertaken. 

Dated:  September  23.  2003. 
Laurie  K.  Allen, 

Acting  Director.  Office  of  Protected  Resources. 

National  Marine  Fisheries  Sen-ice. 

(FR  Doc.  03-25142  Filed  10-2-03;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  092403A] 

Small  Takes  of  Marine  Mammals 
Incidental  to  Specified  Activities; 
Seismic  Retrofit  of  the  Richmond-San 
Rafael  Bridge,  San  Francisco  Bay,  CA 

AGENCY:  National  Marine  Fisheries 

Service  (NMFSl.  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce 

ACTION:  .Notice  of  receipt  of  application 

and  proposed  authorization  for  a  small 

take  exemption;  request  for  comments 

SUMMARY:  NMFS  has  received  a  request 

from  the  C'ali forma  ncpartnient  of 
Transportation  (CiAI.TRANS)  for  a 
renewal  of  its  Incidental  Harassment 
.■\iithorization  (IHA)  to  take  small 
numbers  of  marine  mammals,  by 
harassment,  incidental  to  seismic 
retrofit  construction  of  the  Richmond- 
San  Rafael  Bridge  (the  Bridge).  San 
Francisco  Bav  (SFBl.  CA   I'nder  the 
.Marinp  Mammal  Protection  Act 
(MMPA),  NMFS  IS  requesting  comments 
im  its  proposal  tci  renfnv  <i  small  fake 
authorization  to  CALTRANS  to 
incidentally  take,  bv  harassment,  small 
numbers  of  Pacific  harbor  seals  and 
possibly  California  sea  lions  for  1  year 
DATES:  Comments  and  information  must 
be  received  no  later  than  November  3. 
2003. 

ADDRESSES:  Cormnents  on  the 
application  should  be  addressed  to  the 
Acting  Chief,  Marine  Mammal 
(Conservation  Division.  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910-3225.  Comments  (  annot  be 
accepted  if  submitted  via  e-mail  (jr  the 
Internet,  A  copy  of  the  application. 
Environmental  Assessment  (EA)  and/or 
monitoring  reports  mav  be  obtained  bv 
writing  to  this  address  or  bv  telephoning 
the  contact  listed  here.  Publications 
referenced  in  this  document  are 
available  for  viewing,  bv  appointment 
during  regular  business  hours,  at  this 
address 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  R.  HoUingshead.  Office  of 
Protected  Resources.  NMFS,  (301)  713- 
2055, ext  128 
SUPPLEMENTARY  INFORMATION: 

Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S  C.  1361  et  seq.)  direct 
the  Secretarv  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 


marine  mammals  bv  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or.  if  the  taking  is  limited  to 
harassment,  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review 

Permission  mav  be  granted  if  NMFS 
finds  that  th^'  taking  will  have  no  more 
than  a  negligible  impact  on  the  species 
or  stock(s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
a\ailabilit\  of  the  species  or  sto(  k(s)  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth.  NMFS  has  defined 
"negligible  impact"  in  50  CFR  216. 1U3 
as   ■  ..an  impact  resulting  frtmi  the 
specified  ai  tivitv  that  cannot  be 
reasonablv  expected  to,  and  is  not 
reasonablv  likelv  to.  adversely  affect  the 
species  or  sto(  k  through  effects  on 
annual  rates  of  rec;ruitment  or  survival." 

Section  lUl(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentallv  take  small  numbers  of 
marine  mammals  bv  harassment   Under 
section  1H(AI.  the  MMPA  defines 
"harassment"  as: 

<in\  Hit  ot  [lursLiit.  Uirmeiit.  nr  .iiinnvatK  t- 
which  (i)  has  the  f)()tential  tu  in|ure  d  marme 
mammal  or  marine  mammal  stock  m  \hf  wild 
[Level  A  harassment);  or  (ii)  has  the  [jdlfntinl 
to  disturb  a  marine  mammal  or  marine 
mammal  skx  k  m  the  wild  bv  t  .uisiiig 
disruption  of  behavioral  pattfriis.  iik  hiding. 
but  not  hmilt'd  to,  migration,  tjrcathing, 
nursing,  breeding,  feeding,  or  shfltering 
(Level  B  ha.-assment| 

Section  101(a)(5MD)  establishes  a  45- 
dav  time  limit  for  NMFS  review  of  an 
application  followed  by  a  30-day  public 
notice  and  t:omment  period  on  any 
proposed  authorizations  for  the 
incidental  harassment  of  small  num.bers 
of  marine  mammals  Within  45  days  of 
the  close  of  the  comment  period.  NMFS 
must  either  issue  or  deny  issuance  of 
the  authorization 

Summary  of  Request 

On  September  22.  2003,  NMFS 
received  a  letter  from  CALTRANS, 
requesting  reauthorization  of  an  IHA 
that  was  first  issued  to  it  on  December 
16,  1997  (62  FR  67045.  December  23, 
1997),  was  renewed  on  lanuary  8.  2000 
(65  FR  2375.  [anuarv  14.  2000). 
Septfinber  19.  2001  (66  FR  49165, 
September  26,  2001)  and  September  23. 
2002  (67  FR  61323.  September  30. 
2002). 

The  renewed  authorization  request  is 
for  the  possible  harassment  of  small 


numbers  of  Pacific  harbor  seals  [Phoca 
vitiilina]  and  possibly  some  California 
sea  lions  [Zalophus  californianus), 
incidental  to  seismic  retrofit 
construction  of  the  Bridge. 

The  Bridge  is  being  seismically 
retrofitted  to  withstand  a  future  severe 
earthquake.  Construction  is  scheduled 
to  extend  until  the  year  2005.  A  detailed 
description  of  the  work  planned  is 
contained  in  the  Final  Natural 
Environmental  Study/Biological 
Assessment  for  the  Richmond-San 
Rafael  Bridge  Seismic  Retrofit  Project 
(CALTRANS,  1996).  Among  other 
things,  seismic  retrofit  work  will 
include  excavation  around  pier  bases, 
hvdro-jet  cleaning,  installation  of  steel 
casings  around  the  piers  with  a  crane, 
installation  of  micro-piles,  and 
installation  of  precast  concrete  jackets. 
Foundation  construction  will  require 
approximatelv  2  months  per  pier,  with 
construction  occurring  on  more  than 
one  pier  at  a  time.  In  addition  to  pier 
retrofit,  superstructure  construction  and 
tower  retrofit  work  will  also  be  carried 
out  Because  seismic  retrofit 
construction  between  piers  52  and  57 
has  the  potential  to  disturb  harbor  seals 
hauled  out  on  Castro  Rocks,  an  IHA  is 
warranted.  The  duration  for  the  seismic 
retrofi*  of  foundation  and  towers  on 
piers  52  through  57,  which  began  this 
year,  will  take  approximately  7  to  8 
months  to  complete. 

Description  of  Habitat  and  Marine 
Mammals  Affected  by  the  Activity 

A  description  of  SFB  ecosystem  and 
its  associated  marine  mammals  can  be 
found  in  the  CALTRANS  application 
(CALTRANS  1997)  and  in  CALTRANS 
(1996).  Castro  Rocks  are  a  small  chain 
of  rocky  islands  located  next  to  the 
Bridge  and  approximately  1500  ft  (460 
m)  north  of  the  Chevron  Long  Wharf. 
They  extend  in  a  southwesterly 
direction  for  approximately  800  ft  (240 
m)  from  pier  55.  The  rocks  start  at  about 
55  ft  (17  m)  from  pier  55  (A  rock)  and 
end  at  approximately  250  ft  (76  m)  from 
pier  53  (F  rock).  The  chain  of  rocks  is 
exposed  during  low  tides  and  inundated 
during  high  tide. 

Marine  Mammals 

General  information  on  harbor  seals 
and  other  marine  mammal  species 
found  in  Central  California  waters  can 
be  found  in  Forney  et  al.  (2000,  2001). 
which  are  available  at  the  following 
URL:  http://wwTiV.nmfs.noaa.gov/ 
prot    res/PR2/ 

Stock    Assessm>^nt    Program/ 
sars.html.  Please  refer  to  these 
documents  for  information  on  these 
species.  The  marine  mammals  likely  to 
be  affected  by  work  in  the  Bridge  area 
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are  limited  to  liarbor  seals  and 
California  sea  lions. 

The  harbor  seal  is  the  only  marine 
mammal  species  expected  to  be  found 
regularly  in  the  Bridge  area.  A  detailed 
description  of  harbor  seals  was  provided 
in  the  1997  notification  of  proposed 
authorization  (62  FR  46480,  September 
3.  1997)  with  corrections  and 
clarifications  provided  in  the  notice  of 
IHA  issuance  (62  FR  67045,  December 
23,  1997).  This  information  is  not 
repeated  here,  but  may  be  found  in  the 
Federal  Register  notices  mentioned 
previously  in  this  document. 

It  should  be  noted  that  pups  are  bom 
in  mid-  to  late-March,  peak  numbers  of 
pups  are  observed  in  early  May,  and,  by 
the  first  week  in  June,  all  pups  are 
weaned  (Kopec  and  Harvey,  1995). 
Estimated  pup  counts  at  Castro  Rocks 
were  35  in  1999,  40  in  2000  and  40  in 
2001  (A.  Bohorquez  pers.  comm  in 
Green  et  al.,  2001).  This  represents 
approximately  22-24  percent  of  the 
pups  born  in  SFB. 

The  California  sea  lion  primarily  uses 
the  Central  SFB  area  to  feed.  California 
sea  lions  are  periodically  observed  at 
Castro  Rocks.  No  pupping  or  regular 
haulouts  occur  in  the  project  area. 

Potential  Efifects  on  Marine  Mammals 

The  impact  to  the  harbor  seals  and 
California  sea  lions  is  expected  to  be 
disturbance  by  the  presence  of  workers, 
construction  noise,  and  construction 
vessel  traffic.  Disturbance  from  these 
activities  is  expected  to  have  only  a 
short-term  negligible  impact  to  a  small 
number  of  harbor  seals  and  sea  lions. 
These  disturbances  will  be  reduced  to 
the  lowest  level  practicable  by 
implementation  of  the  proposed  work 
restrictions  and  mitigation  measures 
(see  Mitigation). 

Marine  mammal  monitoring  under 
previous  IHAs  has  been  conducted  at 
Castro  Rocks  and  at  two  "control"  haul- 
out  locations  in  SFB,  Mowry  Slough  and 
Verba  Buena  Island  (Green  et  al.,  2001, 
2002)  since  1998.  To  date,  over  10,000 
hours  of  observations  have  been 
conducted  at  these  sites  with  two-thirds 
of  those  hours  at  Castro  Rocks.  While 
disturbances  can  consist  of  head  alerts, 
approaches  to  the  water,  and  flushes 
into  the  water,  only  the  latter  behavior 
is  considered  by  NMFS  to  be  Level  B 
harassment.  At  Castro  Rocks,  of  all  flush 
disturbances  monitored  during  the  day, 
the  major  harassment  sources  were 
watercraft  (e.g.  motorboats,  sailboats, 
tankers,  kayaks  and  jet  skis)  with  0.128 
disturbances/hr  field  time  (d/hr); 
wildlife  (seals  and  birds)  with  0.075  d/ 
hr;  anthropogenic  (debris,  workmen  on 
bridge  with  0.040  d/hr;  and  "research" 
with  0.021  d/hr.  Construction  activities 


resulted  in  0.0165  d/hr.  There  were 
fewer  flushes  observed  at  night.  More 
detailed  information  on  the  extent  of 
take  by  harassment  at  Castro  Rocks  by 
activities  other  than  the  requested 
authorization,  please  refer  to  Green  et  al. 
(2002). 

During  the  work  period  (August  1 
through  February  14),  the  incidental 
harassment  of  harbor  seals  and,  on  rare 
occasions,  California  sea  lions  is 
expected  to  occiu"  on  a  daily  basis  upon 
initiation  of  the  retrofit  work.  In 
addition,  the  number  of  seals  disturbed 
will  vary  daily  depending  upon  tidal 
elevations.  Monitoring  by  Green  et  al. 
(2002)  indicates  that  although  overall 
seal  numbers  each  month  of  the  year  are 
not  significantly  different  across  years, 
there  are  differences  in  subsite  use  by 
seals  at  Castro  Rocks  during  both  the 
daytime  and  nighttime.  For  example, 
the  average  number  of  seals  hauled  out 
on  Castro  Rocks  (rocks  A  and  C)  during 
the  fall  of  2001  (when  construction 
activity  was  taking  place  within  the  area 
of  the  haul-out  site)  was  significantly 
different  than  the  average  number  of 
seals  hauled  out  on  Castro  Rocks  during 
1998-2000,  prior  to  the  construction 
period.  It  was  noted  that  fewer  seals 
were  using  rock  A,  located  closest  to  the 
Bridge  and  more  seals  were  hauling  out 
on  rock  C  which  was  located  farther 
from  the  Bridge  than  rock  A.  The 
number  of  seals  hauled  out  on  rocks  B 
and  E  was  not  significantly  different 
between  years  while  the  number  hauled 
out  on  rocks  D  and  F  was  greater  during 
the  fall  of  2000  and  2001  than  1998  and 
1999.  For  a  more  detailed  discussion  on 
the  distribution  of  harbor  seals  during 
the  work  and  non-work  periods  and 
levels  of  impact  by  vsu-ious  natural  and 
anthropogenic  disturbance  sources, 
please  see  Green  et  al.  (2002)  which  is 
available  upon  request  (see  ADDRESSES). 

Although  California  sea  lions  have 
been  showm  to  react  to  pile  driving 
noise  by  porpoising  quickly  away  from 
the  site  (SRS  Technologies,  2001),  it  is 
not  known  whether  they  will  react  to 
general  construction  noise  and  move 
away  from  the  rocks  during  construction 
activities.  However,  sea  lions  are 
generally  thought  to  be  more  tolerant  of 
human  activities  than  harbor  seals  and 
are,  therefore,  less  likely  to  be  affected. 

Potential  Efifects  on  Habitat 

Short-term  impacts  of  the  activities 
are  expected  to  result  in  a  temporary 
reduction  in  utilization  of  the  Castro 
Rocks  haulout  site  while  work  is  in 
progress  or  until  seals  acclimate  to  the 
disturbance.  This  will  not  likely  result 
in  any  permanent  reduction  in  the 
number  of  seals  at  Castro  Rocks.  The 
abandonment  of  Castro  Rocks  as  a 


harbor  seal  haulout  and  rookery  is  not 
anticipated  since  existing  traffic  noise 
from  the  Bridge,  commercial  activities  at 
the  Chevron  Long  Wharf  used  for  off- 
loading crude  oil,  and  considerable 
recreational  boating  and  commercial 
shipping  that  currently  occur  within  the 
area  have  not  caused  long-term 
abandonment.  In  addition,  mitigation 
measures  and  work  restrictions  are 
designed  to  preclude  abandonment. 

Therefore,  as  described  in  detail  in 
CALTRANS  (1996).  other  than  the 
potential  short-term  abandonment  by 
harbor  seals  of  part  or  all  of  Castro 
Rocks  during  retrofit  construction,  no 
impact  on  the  habitat  or  food  sources  of 
marine  mammals  are  likely  from  this 
construction  project. 

Mitigation 

Several  mitigation  measures  to  reduce 
the  potential  for  general  noise  have  been 
implemented  by  CALTRANS  as  part  of 
their  activity.  General  restrictions 
include:  with  the  exception  of  the 
Concrete  Trestle  Section,  no  piles  will 
be  driven  (i.e.,  no  repetitive  pounding  of 
piles)  on  the  Bridge  between  9  p.m.  and 
7  a.m.;  an  imposition  of  a  construction 
noise  limit  of  86  dBA  at  50  ft  (15  m) 
between  9  p.m.  and  7  a.m.;  and,  a 
limitation  on  construction  noise  levels 
for  24  hrs/day  in  the  vicinity  of  Castro 
Rocks  during  the  pupping/molting 
restriction  period. 

To  minimize  potential  harassment  of 
marine  mammals,  previous 
authorizations  (1997-2001)  required 
CALTRANS  to  comply  with  the 
following  mitigation  measures:  (1)  A 
February  15  through  July  31  restriction 
on  work  in  the  water  south  of  the  Bridge 
center  line  and  retrofit  work  on  the 
Bridge  substructure,  towers, 
superstructure,  piers,  and  pilings  from 
piers  52  through  57;  (2)  no  watercraft 
will  be  deployed  by  CALTRANS 
employees  or  contractors,  during  the 
year  within  the  exclusion  zone  located 
between  piers  52  and  57,  except  for 
when  construction  equipment  is 
required  for  seismic  retrofitting  of  piers 
52  through  57;  and  (3)  minimize  vessel 
traffic  to  the  greatest  extent  practicable 
in  the  exclusion  zone  when  conducting 
construction  activities  between  piers  52 
and  57.  From  1997  through  September 
2002,  theboundaiy  of  the  exclusion 
zone  was  rectangular  in  shape  (1700  ft 
(518  m)  by  800  ft  (244  m)).  completely 
enclosing  Castro  Rocks  and  piers  52 
through  57.  inclusive.  The  northern 
boundary  of  the  exclusion  zone  was 
located  300  ft  (91  m)  from  the  most 
northern  tip  of  Castro  Rocks,  and  the 
southern  boundary  was  located  300  ft 
(91  m)  from  the  most  southern  tip  of 
Castro  Rocks.  The  eastern  boundary  was 
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located  300  ft  (91  ra)  from  the  most 
eastern  tip  of  Castro  Rocks,  and  the 
western  boundary  was  located  300  ft  (91 
m)  from  the  most  western  tip  of  Castro 
Rocks.  The  exclusion  zone  is  restricted 
as  a  controlled  access  area  and  is 
marked  off  with  buovs  and  wammg 
signs  for  the  entire  year. 

In  2002  (see  67  FR  61323.  September 
30.  2002).  NMFS  modified  the  Work/ 
Boat  Exclusion  Zone  (VV/BEZ)  so  that 
the  eastern  boundary  was  shifted  from 
100  ft  (30.5  m)  east  of  Pier  .57  to  100  ft 
(30.5  m)  west  of  Pier  57  This  maintains 
a  400-ft  (122-m)  "buffer"  as  opposed  to 
the  previous  600-ft  (183-m)  buffer, 
between  the  work  at  Pier  57  and  "A" 
rock.  This  modification  is  reasonable 
based  on  observed  seal  behavior  during 
the  construction  within  the  W/BEZ  that 
harbor  seals  adjusted  their  location 
preference  on  Castro  Rocks  by  moving 
westerly  to  rocks  further  from  the 
construction  (see  discussion  previously 
in  this  document).  However. 
CALTR.\NS  notes  that  there  has  not 
been  a  statistically  significant  change  in 
the  total  numbers  of  animals  that  utilize 
the  Castro  Rocks  haulout 

In  addition  to  shifting  the  W/BEZ.  in 
2002.  NMFS  modified  the  period  in 
which  work  was  allowed  in  the  vicinity 
of  Castro  Rocks  from  February  IS""  to 
March  1-'.  CALTRANS  requested  this 
modification  due  to  unforseen 
circumstances  affecting  the  abilitv  of  the 
contractor  to  the  seismic  retrofit  work 
on  Pier  5".  This  modification  allows  the 
contractor  to  complete  the  work  this 
coming  season  and  to  stay  under  budget. 
The  previous  Work  Closure  Period 
(February  15-|uly  31)  was  designed  to 
encompass  the  entire  harbor  seals 
pupping  and  breeding  seasons  and 
nearly  the  entire  molting  season  at 
Castro  Rocks.  Thus,  the  Work  Closure 
Period  included  the  entire  pupping 
season  at  Castro  Rocks  and  a  substantial 
pre-pupping  period  when  females  are 
moving  into  pupping  areas  (see  62  FR 
67045,  December  23.  1997).  Because 
moving  the  Work  Closure  Period  from 
February  15'*'  to  March  1^'  still  provides 
a  2-week  window  prior  to  the  onset  of 
successful  pupping  (March  15th),  and 
because  NMFS  did  not  find  scientific 
evidence  indicating  that  female  harbor 
seals  need  a  "quiet  period"  from  general 
noise  in  order  to  pup  successfully, 
NMFS  determined  that  shifting  the 
Work  Closure  Periitd  from  February  15''' 
to  March  1-'  would  not  have  a 
significant  impact  on  harbor  seal 
pupping 

In  2002,  NMFS  also  modified  the 
period  in  which  work  is  allowed  to  start 
in  the  vicinity  of  Castro  Rocks  from 
August  1st  to  a  new  date  of  luly  16th. 
As  mentioned  in  previous  documents. 


newborn  harbor  seal  pups  are  able  to 
swim  immediately  after  birth  (Zeiner  et 
ai.  1990)  and  pups  are  weaned  by  the 
first  week  of  June.  Therefore, 
terminating  the  Closure  Period  on  July 
16th  is  not  expected  to  affect  pup 
survival.  Under  authorizations  issued 
prior  to  the  current  IHA.  the  July  31st 
ending  date  for  the  Work  CJosure  Period 
was  established  to  protect  harbor  seals 
during  the  molting  season.  However, 
those  documents  also  noted  that  NMFS 
believed  that  it  is  likely  that  harbor  seals 
evolved  adaptive  mechanisms  to  deal 
with  exposure  to  the  water  during  the 
molt.  For  example,  on  some  harbor  seal 
haul-outs  (such  as  Castro  Rocks)  during 
the  molting  season  seals  must  enter  the 
water  once  or  even  twice  a  day  due  to 
tidal  fluctuations  limiting  access  to  the 
haul-out.  Also,  since  harbor  seals  lose 
hair  in  patches  during  the  molt,  they  are 
never  completely  hairless  and  would 
not  be  as  vulnerable  to  heat  loss  in  the 
water  during  this  period  compared  to 
other  seals  (eg  .  elephant  seals)  that  lose 
their  all  their  hair  at  one  time.  Finally, 
NMP'S  notes  that  if  the  levels  of  harbor 
seal  disturbance  during  the  molt  are 
relatively  high,  seals  are  likely  to  utilize 
other  local  haul-out  sites  during  the 
molt  (DeLong,  R.,  pers.  commun.  1997; 
Hanan,  D.,  pers.  commun.  1997;  Harvey, 
[  .  pers.  commun.  1997).  Hanan  (1996) 
foimd  that  although  harbor  seals  tagged 
at  an  isolated  southern  California  haul- 
out  tended  to  exhibit  site -fidelity  during 
the  molt,  some  seals  were  observed 
molting  at  other  nearby  haul-outs.  Based 
on  these  reasons  therefore.  NMFS 
determined  that  terminating  the  Closure 
Period  on  July  16th  would  not 
significantly  affect  harbor  seals  in 
general  or  molting  seals  at  Castro  Rocks 
in  particular 

Monitoring 

NMFS  will  require  CALTRANS  to 
continue  to  monitor  the  impact  of 
seismic  retrofit  construction  activities 
on  harbor  seals  at  Castro  Rocks 
Monitoring  will  be  conducted  by  one  or 
more  NMFS-approved  monitors 
CALTRANS  is  to  monitor  at  least  one 
additional  harbor  seal  haulout  within 
San  Francisco  Bay  to  evaluate  whether 
harbor  seals  u.se  alternative  haulout 
areas  as  a  result  of  seismic  retrofit 
disturbance  at  Castro  Rocks. 

The  monitoring  protocol  will  be 
divided  into  the  Work  Period  Pha.se 
(July  16  through  February  28)  and  the 
Closure  Period  Phase  (March  1  through 
luly  15)  During  the  Work  Period  Phase 
and  Closure  Period  Phase,  the 
monitor(s)  will  conduct  observations  of 
seal  behavior  at  least  3  davs/week  for 
approximately  (me  tidal  cycle  each  day 
at  C^dstro  Rocks.  The  following  data  will 


be  recorded:  (1)  Number  of  seals  and  sea 
lions  on  site;  (2)  date;  (3)  time;  (4)  tidal 
height;  (5)  number  of  adults,  subadults, 
and  pups;  (6)  number  of  individuals 
with  red  pelage;  (7)  number  of  females 
and  males;  (8)  number  of  molting  seals; 
and  (9)  details  of  any  observed 
disturbances.  Concurrently,  the 
monitor(s)  will  record  general 
construction  activity,  location,  duration, 
and  noise  levels.  At  least  2  nights/vsneek, 
the  monitor  will  conduct  a  harbor  seal 
census  after  midnight  at  Castro  Rocks. 
In  addition,  during  the  Work  Period 
Phase  and  prior  to  any  construction 
between  piers  52  and  57.  inclusive,  the 
monitor(s)  will  conduct  baseline 
observations  of  seal  behavior  at  Castro 
Rocks  and  at  the  alternative  site(s)  once 
a  day  for  a  period  of  5  consecutive  days 
immediately  before  the  initiation  of 
construction  in  the  area  to  establish  pre- 
construction  behavioral  patterns.  During 
the  Work  Period  and  Closure  Period 
Phases,  the  raonitor(s)  will  conduct 
observations  of  seal  behavior,  and 
collect  appropriate  data,  at  the 
alternative  Bay  harbor  seal  haulout  at 
least  3  days/week  (Work  Period)  and  2 
days/week  (Closure  Period),  during  a 
low  tide. 

In  addition,  NMFS  will  require  that, 
immediately  following  the  completion 
of  the  seismic  retrofit  construction  of 
the  Bridge,  the  monitor(s}  will  conduct 
observations  of  seal  behavior,  at  Castro 
Rocks,  at  least  5  days/week  for 
approximately  1  tidal  cycle  (high  tide  to 
high  tide)  each  day,  for  one  week/month 
during  the  months  of  April,  July, 
October,  and  January.  At  least  2  nights/ 
week  during  this  same  period,  the 
monitor  will  conduct  an  additional 
harbor  seal  census  after  midnight. 

Reporting 

Under  previous  IHAs,  CALTRANS 
has  provided  monitoring  reports  (Green 
et  al.  (2001,  2002),  The  findings  from 
these  reports  have  been  summarized 
previously  in  this  document. 

CALTRANS  will  provide  weekly 
reports  to  the  Southwest  Regional 
Administrator  (Regional  Administrator). 
NMFS,  including  a  summary  of  the 
previous  week's  monitoring  activities 
and  an  estimate  of  the  number  of  harbor 
seals  that  may  have  been  disturbed  as  a 
result  of  seismic  retrofit  construction 
activities.  These  reports  will  provide 
dates,  time,  tidal  height,  maximum 
number  of  harbor  seals  ashore,  number 
of  adults,  sub-adults  and  pups,  number 
of  females/males,  number  of  harbor 
seals  with  a  red  pelage,  and  any 
observed  disturbances.  A  description  of 
retrofit  activities  at  the  time  of 
observation  and  any  sound  pressure 
levels  measurements  made  at  the 
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haulout  will  also  be  provided.  A  draft 
interim  report  must  be  submitted  to 
NMFS  by  April  30,  2004. 

Because  seismic  retrofit  activities  may 
continue  beyond  the  date  of  expiration 
of  this  IHA  (presumably  under  a  new 
IHA),  a  draft  final  report  must  be 
submitted  to  the  Regional  Administrator 
within  90  days  after  the  expiration  of 
this  IHA.  A  final  report  must  be 
submitted  to  the  Regional  Administrator 
within  30  days  after  receiving  comments 
from  the  Regional  Administrator  on  the 
draft  final  report.  If  no  comments  are 
received  ft-om  NMFS,  the  draft  final 
report  will  be  considered  to  be  the  final 
report. 

CALTRANS  will  provide  NMFS  with 
a  follow-up  report  on  the  post- 
construction  monitoring  activities 
within  18  months  of  project  completion 
in  order  to  evaluate  whether  haulout 
patterns  are  similar  to  the  pre-retrofit 
haul-out  patterns  at  Castro  Rocks. 

National  Environmental  Policy  Act 

NMFS  prepared  an  EA  in  1997  that 
concluded  that  the  impacts  of 
CALTRANS'  seismic  retrofit 
construction  of  the  Richmond-San 
Rafael  Bridge  will  not  have  a  significant 
impact  on  the  human  environment.  A 
copy  of  that  EA,  which  includes  the 
Finding  of  No  Significant  Impact 
(FONSI)  is  available  upon  request  {see 
ADDRESSES).  This  action  has  not 
changed  significantly  ft'om  the  action 
analyzed  in  the  1997  EA.  Therefore,  this 
proposed  action  is  not  expected  to 
change  the  analysis  or  conclusion  of  the 
1997  EA. 

Endangered  Species  Act  (ESA) 

Under  section  7  of  the  ESA,  NMFS 
has  begun  consultation  on  the  proposed 
issuance  of  em  IHA  under  section 
101(a)(5)(D)  of  the  MMPA  fortius 
activity.  Consultation  will  be  concluded 
upon  completion  of  the  comment  period 
for  this  proposed  action  and 
consideration  of  those  comments  prior 
to  a  determination  on  issuance  of  an 
IHA. 

Preliminary  Conclusions 

NMFS  has  preliminarily  determined 
that  the  short-term  impact  of  the  seismic 
retrofit  construction  of  the  Bridge,  as 
described  in  this  document,  should 
result,  at  worst,  in  the  temporary 
modification  in  behavior  by  small 
numbers  of  harbor  seals  and,  possibly, 
by  small  numbers  of  California  sea 
lions.  While  behavioral  modifications, 
including  temporarily  vacating  the 
haulout,  may  be  made  by  these  species 
to  avoid  the  resultant  visual  and 
acoustic  disturbance,  this  action  is 
expected  to  have  a  negligible  impact  on 


the  animals.  In  addition,  no  take  by 
injury  and/or  death  is  anticipated,  and 
harassment  takes  will  be  at  the  lowest 
level  practicable  due  to  incorporation  of 
the  mitigation  measures  mentioned 
previously  in  this  document. 

Proposed  Authorization 

NMFS  proposes  to  renew  an  IHA  to 
CALTRANS  for  the  potential 
harassment  of  small  numbers  of  harbor 
seals  and  California  sea  lions  incidental 
to  seismic  retrofit  construction  of  the 
Bridge,  provided  the  previously 
mentioned  mitigation,  monitoring,  and 
reporting  requirements  are  incorporated. 
NMFS  has  preliminarily  determined 
that  the  proposed  activity  would  result 
in  the  harassment  of  only  small 
numbers  of  harbor  seals  and  possibly 

California  sea  lions  and  will  have  no 
more  than  a  negligible  impact  on  these 
marine  mammal  stocks. 

Information  Solicited 

NMFS  requests  interested  persons  to 
submit  comments,  information,  and 
suggestions  concerning  this  request  (see 
ADDRESSES).  Prior  to  submitting 
comments,  NMFS  recommends 
reviewers  of  this  document  read  the 
responses  to  comments  made  previously 
(see  62  FR  67045,  December  23,  1997; 
65  FR  2375,  January  14,  2000;  66  FR 
49165,  September  26,  2001;  and  67  FR 
61323,  September  30,  2002)  for  this 
action,  as  NMFS  does  not  intend  to 
address  these  issues  further  without  the 
submission  of  additional  scientific 
information. 

Dated:  September  29,  2003. 
Laurie  K.  Allen, 

Acting  Director,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-25150  Filed  10-02-03;  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  the 
Federative  Republic  of  Brazil 

September  29.  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner,  Bureau  of  Customs  and 

Border  Protection  establishing  limits. 

EFFECTIVE  DATE:  January  1,  2004. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  International  Trade  Specialist, 


Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  website 
at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  2(J4  of  the  Agricultural 
Act  of  1956.  as  amended  (7  L'.S.C.  1854); 
Executive  Order  11651  of  March  3.  1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Brazil  and  exported  during  the  period 
January  1,  2004  through  December  31, 
2004  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  to  establish  the  2004 
limits. 

These  limits  are  subject  to  adjustment 
pursuant  to  the  provisions  of  the  ATC 
and  administrative  arrangements 
notified  to  the  Textiles  Monitoring 
Body.  However,  as  the  ATC  and  all 
restrictions  thereunder  will  terminate 
on  January  1,  2005,  no  adjustment  for 
carryforward  (borrowing  from  next 
year's  limits  for  use  in  the  current  year) 
will  be  available. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599. 
published  on  January  13,  2003. 
Information  regarding  the  2004 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

James  C.  Leonard  IIL 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  29.  2003. 

Commissioner. 

Bureau  of  Customs  and  Border  Protection. 
Washmgton.  DC  20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  .Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3.  1972.  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  fanuary  1.  2004.  entry  into  the 
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United  States  for  consumption  and 
withdrawal  trom  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  followmg  categories, 
pr'uiucfd  or  manufactured  in  Brazil  and 
exported  during  the  twelve-month  period 
bt'glllnul^  1^)11  janiiarv  1    2004  and  extending 
through  Uei  ember  .11.  2004.  in  excess  of  the 
following  levels  of  restraint: 


Category 


Twelve-month  restraint 
limit 


Aggregate  Limit 

200-221    224-227 

821  590  228  square 

237   239pt  '    300- 

meters  equivalent 

326,  331pt  2   332- 

348   351    352 

359pf  -^  360-363, 

369pt  \  400-^30. 

433-438   440- 

448.  459pt  5. 

469pt  ^  601-605. 

608-620.  623-629, 

631  pt  '   633-648, 

651-652  659pf  a 

666pt  9  as  a 

group 

Subtevels  within  the 

aggregate 

218            

10  942  191  square 

meters 

219  

39  948.720  square 

meters 

225 

19  148  836  square 

meters 

300/301       

14  840  130  kilograms 
91.894  979  square 
meters 

313              

314   „ 

15  045  517  square 

meters 

315   _ 

45.136  549  square 

meters 

317./326   

41.033.222  square 

meters 

334335      

294  451  dozen. 

336 

163  587  dozen 

338/339/638/639 

2  944  £21  dozen 

342642   

866  995  dozen 

347348   

2  1 26  598  dozen 

361    

2,224  748  numt)ers 

363           

47  481  490  numbers 

410/624  

21  884  386  square 

meters  o*  whicti  not 

more  than  2.973  933 

square  meters  stiall 

t)e  in  Category  410 

433 

20  644  (jozen 

445,446       

80  872  dozen 

604          

1,038  809  kilograms  ot 

whicti  not  more  ttian 

793.948  kilograms 

shall  be  m  Category 

604-A'o 

647  648 

981  509  dozen 

1  Category  239pt   only  HTS  number 
6209  20  5040  (diapers i 

-'Category  33lpt  all  HTS  numbers  except 
6116  10  1720,  6116  104810  6116  105510 
6116107510,  6116926410  6116926420 
6116  92  6430  6116  92  6440  6116  92  7450 
6116  92  7460  6116  92  7470  6116  92  8800. 
6116  92  9400  and  61 16  99  9510 


'Category  359pl  all  HTS  numbers  except 
6115  198010.  6117  106010  6117209010, 
6203  22  1000,  6204  22  1000,  6212  90  0010, 
6214  900010  6406  99  1550.  6505  90  1525, 
6505  90  1 540  6505  90  2060  and 
6505  90  2545 

*  Category  369pt  all  HTS  numbers  except 
4202  12  4000  4202  12  8020,  4202  12  8060, 
4202  22  4020  4202  22  4500,  4202  22  8030, 
4202  32  4000  4202  32  9530,  4202  92  0505. 
4202  92  1500  4202  92  3016,  4202  92  6091, 
5601  10  1000  5601  21  0090.  5701  90  1020, 
570190  2020  5702  10  9020  5702  39  2010, 
5702  49  1020.  5702  49  1080,  5702  59  1000, 
5702  99  1010,  5702  99  1090,  5705.00  2020, 
5805  00  3000  5807  10  0510  5807  90  0510, 
630130  0010.  630130  0020,  6302,511000, 
6302  51  2000  6302  51  3000,  6302  51  4000, 
6302  60  001 0  6302  60  0030,  6302  91  0006. 
6302  91  0025.  6302  91  0045.  6302  91  0050, 

6302  910060,  6303  110000  6303  910010, 

6303  910020.  6304  910020,  6304  92  0000, 
6305  20  0000,  6306  1 1  0000  6307  10  1020, 
6307  10  1090,  6307  90  3010,  6307  90  4010. 
6307  90  5010  6307  90  8910,  6307  90  8945, 

6307  90  9882  6406  10  7700,  9404  90  1000. 
9404  90  8040  and  9404  90  9505 

^Category  459pt  all  HTS  numbers  except 

6115  198020  6117  10  1000.  6117  10.2010, 
6117  20  9020.  6212  90  0020,  6214  20  0000. 

6405  20  6030,  6405  20  6060,  6405  20  6090. 

6406  99  1 505,  6406  99  1 560 

^Category  469pt  all  HTS  numbers  except 
560129  0020,  5603  94  1010,  6304  19  3040, 

6304  910050,  6304  99  1500,  6304  99  6010, 

6308  00  0010  and  6406  10  9020 
'Category  631  pt  all  HTS  numtiers  except 

6116  10  1730,  6116  104820,  6116  105520, 
6116  10  7520  6116  93  8800,  6116  93  9400, 
61 16  9S  4800      6116  99  5400      and 

6116  99  9530 

"Category  659pt  all  HTS  numtjers  except 
6115110010,    6115122000,    6117102030, 

6117  20  9030  6212  90  0030,  6214  30  0000, 
6214  40  0000  6406  99  1510  and 
6406  99  1540 

*  Category  666pt  all  HTS  numbers  except 
5805  00  4010,     630110  0000.     630140  0010, 

6301900010,    6302530010, 

6302  53  00,30.    6302  93  1 000, 

6303  12  0000,  6303  19  0010, 

6303  92  2010,  6303  92  2020, 

6304  112000,  6304  19  1500, 
6304  91  0040,  6304  93  0000, 
6307  90  9884 ,  9404  90  8522 


6301  40  0020 

6302  53  0020 

6302  93  2000 

6303  92  1000 

6303  99  0010 

6304  19  2000. 
6304  99  6020 
and  9404  90  9522 

"J  Category  604 
5609  32  0000 


A   only  HTS  numt)er 


The  limits  set  forth  above  are  siibjec  t  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body 

Products  in  the  above  categories  exported 
during  2003  shall  be  charged  to  the 
applicable  i.ategor\  limits  fur  that  vear  |see 
diret'tive  dated  September  .),  2002)  to  the 
extent  of  anv  unfilled  balances   In  the  event 
the  limits  established  for  that  period  havR 
been  exhausted  hv  previous  entries,  such 
products  shall  be  c  harged  to  the  limits  set 
forth  in  this  direc  tive 

The  conversion  far  tor  for  merged 
Categories  338/3,39/638/639  is  10  (square 
meters  equivalenl/categorv  unit) 

In  carrying  out  the  above  diret  tjons,  the 
Commissioner.  Bureau  of  Customs  and 
Border  Protection  should  construe  enlr\  into 
the  United  States  for  consumpticjn  lo  mi  hide 
entry'  lor  consumption  into  the 
C^ommonwealth  of  Puerto  Rico 

The  Committee  for  the  Implenientalion  ol 
Textile  Agreements  has  determined  that 


these  actions  fall  within  the  foreign  affairs 
exception  of  the  ru  lemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely, 
lames  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements 
|FR  Doc    03-25104  Filed  10-2-03;  8:45  am] 

BILLING  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comment  on 
Commercial  Availability  Request  under 
the  North  American  Free  Trade 
Agreement  (NAFTA) 

.September  29.  2003. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Request  for  Public  Comments 
concerning  a  petition  for  modification  of 
the  NAFTA  rules  of  origin  for  gimped 
yarn  made  from  certain  filament  yam  of 
nylon. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martin  Walsh,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)482-2818. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
.V;l  of  1956.  as  amended  (7  USC  1854); 
Section  202(q)  of  the  North  American  Free 
Trade  Agreement  Implementation  Act  (19 
USC  3332(q));  Executive  Order  11651  of 
March  3,  1972.  as  amended. 

SUMMARY: 

On  September  15,  2003  the  Chairman 
of  CITA  received  a  petition  from  Unifi, 
Inc.  (Unifi).  alleging  that  certain 
untextured  (flat)  yams  of  nylon 
classified  under  subheading  5402.41.90 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS),  cannot  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner  and  requesting  that  the 
President  proclaim  a  modification  of  the 
NAFTA  rules  of  origin.  The  yams  are 
described  as  (1)  of  nylon,  7  denier/5 
filament  nylon  66  untextured  (flat) 
semi-dull  yarn;  multifilament, 
untwisted  or  with  a  twist  not  exceeding 
50  turns/m.  (2)  of  nylon,  10  denier/7 
filament  nylon  66  untextured  (fiat) 
semi-dull  yarn;  multifilament, 
untwisted  or  with  a  twist  not  exceeding 
50  tums/m.  (3)  of  nylon,  12  denier/5 
filament  nylon  66  untextured  (flat) 
semi-dull  yarn;  multifilament, 
untwisted  or  with  a  twist  not  exceeding 
50  tums/m. 


tilAtR 
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Unifi  requests  the  NAFTA  rules  of 
origin  for  gimped  yams  classified  imder 
subheading  5606.00  of  the  HTSUS  be 
modified  to  allow  the  use  of  non-North 
American  yams  of  the  type  described 
above. 

Such  a  proclamation  may  be  made 
only  after  reaching  agreement  with  the 
other  NAFTA  countries  on  the 
modification.  CITA  hereby  solicits 
public  comments  on  this  petition,  in 
particular  with  regard  to  whether  the 
nylon  yams  described  above  can  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
maimer.  Comments  must  be  submitted 
by  November  3,  2003  to  the  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  Room  3001,  United 
States  Department  of  Commerce, 
Washington,  DC.  20230. 

BACKGROUND:  Under  the  North 
American  Free  Trade  Agreement 
(NAFTA),  NAFTA  countries  are 
required  to  eliminate  customs  duties  on 
textile  and  apparel  goods  that  qualify  as 
originating  goods  imder  the  NAFTA 
rules  of  origin,  which  are  set  out  in 
Annex  401  to  the  NAFTA.  The  NAFTA 
provides  that  the  rules  of  origin  for 
textile  and  apparel  products  may  be 
amended  through  a  subsequent 
agreement  by  the  NAFTA  countries.  In 
consultations  regarding  such  a  change, 
the  NAFTA  coimtries  are  to  consider 
issues  of  availability  of  supply  of  fibers, 
yams,  or  fabrics  in  the  free  trade  area 
and  whether  domestic  producers  are 
capable  of  supplying  commercial 
quantities  of  the  good  in  a  timely 
manner.  The  Statement  of 
Administrative  Action  (SAA)  that 
accompanied  the  NAFTA 
Implementation  Act  stated  that  any 
interested  person  may  submit  to  CITA  a 
request  for  a  modification  to  a  particular 
rule  of  origin  based  on  a  change  in  the 
availability  in  North  America  of  a 
particular  fiber,  yam  or  fabric  and  that 
the  requesting  party  would  bear  the 
burden  of  demonstrating  that  a  change 
is  Wcuranted.  The  SAA  provides  that 
CITA  may  make  a  recommendation  to 
the  President  regarding  a  change  to  a 
rule  of  origin  for  a  textile  or  apparel 
good.  The  NAFTA  Implementation  Act 
provides  the  President  with  the 
authority  to  proclaim  modifications  to 
the  NAFTA  rules  of  origin  as  are 
necessary  to  implement  an  agreement 
with  one  or  more  NAFTA  country  on 
such  a  modification. 

On  September  15,  2003  the  Chairman 
of  CITA  received  a  petition  from  Unifi, 
Inc.  (Unifi).  alleging  that  certain 
untextured  (flat)  yams  of  nylon 
classified  under  subheading  5402.41.90 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS),  cannot  be 


supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner  and  requesting  that  the 
President  proclaim  a  modification  of  the 
NAFTA  rules  of  origin.  The  yams  are 
described  as  (1)  of  nylon  7  denier/5 
filament  nylon  66  untextured  (flat) 
semi-dull  yam;  multifilament, 
imtwisted  or  with  a  twist  not  exceeding 
50  tums/m/10  denier/  (2)  of  nylon,  7 
filsunent  nylon  66  untextured  (flat) 
semi-dull  yam;  multifilament, 
imtwisted  or  with  a  twist  not  exceeding 
50/tums/m.  (3)  of  nylon,  12  denier/5 
filament  nylon  66  untextured  (flat) 
semi-dull  yam;  multifilament,  etc.  Unifi 
uses  these  yams  in  producing  their 
gimped  yam,  classified  under  5606.00 
of  the  HTSUS. 

CITA  is  soliciting  public  comments 
regarding  this  request,  particularly  with 
respect  to  whether  the  filament  yam  of 
nylon,  classified  in  HTSUS  heading 
5402.41.90,  can  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner.  The 
petition  states  that  Unifi  has  contacted 
known  North  American  suppliers  of 
these  yams  and  was  unable  to  locate  a 
supplier  who  produced  the  yams  in 
commercial  quantities  in  a  timely 
manner.  Comments  must  be  received  no 
later  than  November  3,  2003.  Interested 
persons  are  invited  to  submit  six  copies 
of  such  conunents  or  information  to  the 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
room  3100,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230. 

If  a  comment  alleges  that  the  filament 
yam  of  nylon  can  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner,  CITA  will 
closely  review  any  supporting 
documentation,  such  as  a  signed 
statement  by  a  manufacturer  of  the  yarn 
stating  that  it  produces  the  yam  that  is 
in  the  subject  of  the  request,  including 
the  quantities  that  can  be  supplied  and 
the  time  necessary  to  fill  an  order,  as 
well  as  any  relevant  information 
regarding  past  production. 

CITA  will  protect  any  business 
confidential  information  that  is  marked 
business  confidential  from  disclosure  to 
the  full  extent  permitted  by  law.  CITA 
will  make  available  to  the  public  non- 
confidential versions  of  the  request  and 
non-confidential  versions  of  any  public 
comments  received  with  respect  to  a 
request  in  room  3100  in  the  Herbert 
Hoover  Building,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230. 
Persons  submitting  comments  on  a 
request  are  encouraged  to  include  a  non- 


confidential version  and  a  non- 
confidential summary. 

James  C.  Leonard  III, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc. 03-25103  Filed  10-2-03;  8:45  am) 

WLUNG  CODE  351(M)R-S 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  10  U.S.C,  Section 
9355,  notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  Air  Force 
Academy  Board  of  Visitors.  The  purpose 
of  the  meeting  is  to  consider  morale  and 
discipline,  the  curriculum,  instruction, 
physical  equipment,  fiscal  affairs, 
academic  methods,  and  other  matters 
relating  to  the  Academy.  A  portion  of 
the  meeting  will  be  open  to  the  public 
while  other  portions  will  be  closed  to 
the  public  to  discuss  matters  listed  in  5 
U.S.C.  subsections  (2),  (6),  and  (9)(B), 
section  552b(c).  Open  sessions  will 
include  panel  discussion  on  the  sexual 
assault  problems  at  the  Academy,  to 
include  actions  taken  in  response  to  the 
Agenda  for  Change,  The  Report  of  the 
Working  Group  Concerning  Deterrence 
of  and  Response  to  Incidents  of  Sexual 
Assault  at  the  U.S.  Air  Force  Academy, 
and  the  Report  of  the  Panel  to  Review 
Sexual  Misconduct  Allegations  at  the 
U.S.  Air  Force  Academy,  as  well  as  a 
discussion  of  the  Board  of  Visitors 
charter.  Closed  sessions  will  include 
panel  discussions  with  Academy  cadets. 
The  determination  to  close  certain 
sessions  is  based  on  the  consideration 
that  portions  of  the  briefings  and 
discussion  will  relate  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Board  of  Visitors  or  the  Academy: 
involve  information  of  a  personal 
nature,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy;  or  involve 
discussions  of  information  the 
premature  disclosure  of  which  would  be 
likely  to  frustrate  implementation  of 
future  agency  action.  Meeting  sessions 
will  be  held  in  various  facilities 
throughout  the  cadet  area. 
DATES:  October  10-11.  2003. 
ADDRESSES:  U.S.  Air  Force  Academy, 
CO. 

FOR  FURTHER  INFORMATION  CONTACT: 

Major  Steve  Sandridge,  Development 
and  Alumni  Programs  Division,  HQ 


Falloral    Daaistar  /  Vnl      RR      Mn      1  Q9  /  pT-irlair      Oi^tnKfir    Q       Onni  /  NT r.t;r^ao 
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USAFA/XPA.  2304  Cadet  Drive,  Suite 
301,  L'SAF  Academy.  CO  80840-5002. 
(719)333-3668 

Pamela  D.  Fitzgerald, 

Air  Fan f  Federal  Rf^isttr  Uaison  Officer 
iFR  Doc.  03-25058  Filed  10-2-03;  8:45  am] 

BILLING  CODE  5001 -05-P 


DEPARTMENT  OF  DEFENSE 

Department  of  tti«  Army 

Armed  Forces  Institute  of  Pattiology 
Scientific  Advisory  Board 

AGENCY:  Department  of  the  Army,  DoD 

ACTION:  Notice  of  partiaJly-ciosed 
meeting. 

summary:  In  accordance  with  i0(a)(2)  of 
the  Federal  Advi.sorv  Committee  Act 
(Pub  L.  92^63)  announcement  is  made 
of  the  following  open  meeting: 

\(]mp  of  Committee:  Scientific 
Advisory  Board  (SAB) 

Dates  of  Meeting:  November  13-14. 
2003. 

Place  The  Armed  Forces  Institute  of 
Pathology  (AFIP).  Building  54.  14th  St 
&  Alaska  Ave  ,  NW,  Washington,  DC 
20306-6000  and  Dover  Air  Force  Base 
(AFB),DE. 

Time  8  a.m. -5  p  m   [November  13, 
2003)  8:30  a.m. -12  p.m   (November  14. 
2003) 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Ridgelv  Rabold,  Office  of  the  Priniipal 
Deputv  Director  (PDD),  AFIP,  Building 
54,  Washington,  D  C:.  20306-6000, 
phone (202) 782-2553 

SUPPLEMENTARY  INFORMATION: 

Cieneral  function  of  the  board  Thp 
SAB  provides  scientific  and 
professional  advice  and  guidance  on 
programs,  policies  and  procedures  of 
the  AFIP 

.4genc/(j  The  Board  will  hear  status 
reports  from  the  AFIP  Director, 
Principal  Deputv  Director,  and  each  of 
the  pathology  sub-spec  idlt\' 
departments,  which  the  Board  members 
will  visit  during  the  meeting.  The  Board 
will  also  visit  the  Dover  .^FB  Mortuarv 
Fac  ilitv  in  Delaware  during  the  first  dav 
of  the  meeting. 

Open  bcxird  disfusaions:  Reports  will 
be  presented  on  all  \isited  departments 
The  reports  will  consist  of  findings, 
rec  ommended  areas  of  further  resean.h. 
improvement,  and  suggested  solutions 
New  trends  and  or  ter  hnologies  will  bt- 
disc:ussed  and  goals  ►established   Th^' 
meeting  is  open  to  the  puhlu   on  Fniiav 
(Nov.  14]  how'-ver.  due  to  the  secuntv 
aspects  of  the  .Mortuar\  Fa(  ilitv  and  the 
iraiisportatioii  retjuirernents.  nu  visitors 


will  be  allowed  to  accompany  the  Board 

for  Thursdav's  (Nov.  13)  trip, 

I.UZ  D.  Ortiz, 

-\rniv  Fcth'nil  Hf^istcr Liaison  Officer 

IFK  [)u(    IH-J=S1H  i  Filed  10-2-03;  8:45  am] 

BILUNG  COO£  3710-Ofr-M 

DEPART1MENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engir>eers 

Availability  of  Surplus  Land  and 
Buildings  in  Accordance  With  Public 
Law  103-421  Located  at  Fort  Ritchie 
MilKary  Reservation,  Cascade,  MD 

AGENCY:  C  S  Armv  (^orps  of  Engineers. 

DOD 

ACTION:  Public  notice  of  availability. 


SUMMARY:  This  notice  identifies  the 
surplus  real  prt)pertv  lo(.:ated  at  the  Fort 
Ritchie  Military  Reservation,  Cascade, 
.MD.  The  property  is  located  in 
Washington  Countv,  Northeast  of 
Hagerstown  in  the  community  of 
Cascade.  MD  at  the  intersection  of 
routes  550  and  491 

ADDRESSES:  Notices  of  interest  should 
be  forwarded  to  Mr.  Richard  Rook, 
E.xec  utive  Director,  PenMar 
Development  (Corporation,  P.O.  Box  699, 
Cascade,  MD  21719,  telephone  (301) 
241-4050,  idx  (301)  241^141.  A  copy 
of  notices  of  interest  should  be  sent  to 
Mr  Crerrv  Bresee  at  the  address  below. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  the  particular 
propertv  identified  in  this  notice  (/  e., 
acreage,  floor  plans,  existing  sanitary 
facilities,  exact  location),  contact  Mr. 
Gerrv  Bresee,  Real  Estate  Division, 
.Army  (Corps  of  Engineers,  P.O.  Box 
1715,  Baltimore,  MD  21203  (telephone 
410-962-5173,  fax  410-962-0866). 
SUPPLEMENTARY  INFORMATION:  Surplus  is 
available  under  the  provisions  of  the 
Federal  Propertv  and  Administrative 
Services  Act  of  1949  and  the  Base 
("losure  Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994. 
Notice  is  posted  to  complv  with 
property  screening  requirements 
mandated  in  the  February  4,  2003 
decision  by  the  U.S.  Court  of  Appeals 
{Hole  Models  America.  Inc  v.  Thomas 
F.    White,  Set  retun  of  the  Armv  et  al). 
This  notice  supercedes  the  Federal 
Register  notice  of  March  25,  2003  (68 
FR  14412)   The  propertv  available  for 
surplus  IS  not  being  screened  for 
potential  homeless  use  as  determined  by 
the  U.S.  Department  of  Housing  and 
I'rban  Development   Parties  wishing  to 
partR  ipate  m  ,i  federal  Public  Benefit 
Convevance  [irograni  are  invited  to  visit 


the  web  sites  of  the  General  Services 
Administration  listed  below  for 
information  on  the  types  of  land  uses 
which  qualify  for  the  program  and  how 
to  apply, 

\.  http ://propertydisposaI.gsa -gov/ 
ResourceCenter/Laws_Regs_AU/ 
mainl.htm. 

2.  http://propertydisposaigsa.gov/ 
Property/libra  ry/Ia  w/ 
Iaw_main  l.asp#sales. 

Listed  below  are  five  Public  Benefit 
Conveyance  land  uses  which  local 
communities  often  ask  about.  Parties  are 
invited  to  contact  the  following  offices 
to  find  out  more  about  each  agency's 
Public  Benefit  Conveyance  Program  and 
to  discuss  with  the  Agency  the  Party's 
potential  for  qualifying  for  a  conveyance 
of  property: 

For  Park  and  Recreation  Uses — Mr. 
Bill  Huie.  Recreation  Grants  Division 
Southeast  Regional  Office,  National  Park 
Service,  100  Alabama  Street,  SW., 
Atlanta.  GA  30303.  Telephone;  (404) 
562-3175. 

For  Educational  Uses — Mr.  Peter 
Wieczorek,  Director.  Eastern  Zone, 
Federal  Real  Property  Assistance 
Program.  U.S.  Department  of  Education, 
I.W,  McCormack  PO  &  Courthouse 
(Room  536).  Boston,  MA  02109. 
Telephone  (617)  223-9321. 

For  Health  Conveyances — Chief,  Real 
Property  Branch,  Division  of  Health 
Facilities  Planning  (Room  5B17). 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  (301) 
443-2265, 

For  Prison  Uses — Chief,  Site  Selection 
and  Environmental  Review,  Bureau  of 
Prisons,  320  First  Street,  NW., 
Washington,  DC  20534,  Telephone: 
202-514-6470. 

For  Self-Help  Housing — Ms.  Janet 
Golrick.  U.S.  Department  of  Housing 
and  Urban  Development,  Office  of 
Multifamily  Housing  Programs.  451  7th 
Street,  SW.  (Room  6112),  Washington, 
DC  20410,  Telephone  (202)  708-2495. 

The  surplus  real  property  totals 
approximately  591  acres  and  contains 
252  buildings  totaling  1,384.000  square 
feet  of  space.  Current  range  of  uses 
include:  Administrative;  residential: 
open  recreation;  and  special  purpose 
space.  Future  uses  may  include 
generally  the  same  types  of  uses, 

Luz  D.  Ortiz, 

.■\rm\  Federal  Register  Liaison  Officer. 

IFR  Dim  .  0;i-2.'ilH2  Filed  10-2-U:!;  8:45  Hin] 
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DEPARTMENT  OF  DEFENSE  , 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Inventions;  Available  for 
Licensing 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 
for  licensing  by  the  Department  of  the 
Navy. 

U.S.  Patent  Number  5,978,141  entitled 
"Optical  Mirror  Particularly  Suited  for  a 
Quantum  Well  Mirror",  Navy  Case  No. 
78155,  hiventor  Karwacki,  Issue  Date 
November  2,  1999.//U.S.  Patent  Number 
5,822,047  entitled  "Modulator  LIDAR 
system".  Navy  Case  No.  77098, 
Inventors  Contarino  et  al..  Issue  Date 
October  8,  1998. //U.S.  Patent  Number 
6,486,799  entitled  "Computer  based 
human-centered  display  system". 
Inventors  Still  et  al.,  Issue  Date 
November  26,  2002. //Navy  Case 
Number  84053  entitled  "Deployable 
Tandem/Multiple  Leading  Edge  Flap", 
Inventors  Ghee  et  al.,//Navy  Case 
Number  85054  entitled  "Deployable 
Serrated  Flap-Single  Flap,  Tandem  and 
Multiple  Flap,  and  Tandem  Flap  In- 
Opposition",  Inventor  Ghee  et  al. 
ADDRESSES:  Request  for  data  and 
inventor  interviews  should  be  directed 
to  Mr.  Paul  Fritz,  Naval  Air  Warfare 
Center  Aircraft  Div.,  Business 
Development  Office,  Office  of  Research 
and  Technology  Applications,  Bldg  304; 

oom  107,  22541  Millstone  Road, 
Patuxent  River,  MD  20670,  (301)  342- 
5586  or  E-Mail: 
Fntzpm@navair.navy.mil. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Paul  Fritz,  Naval  Air  Warfare  Center 
Aircraft  Div,  Business  Development 
Office,  Office  of  Research  and 
Technology  Applications,  Bldg  304; 
Room  107,  22541  Millstone  Rd, 
Patuxent  River,  MD  20670,  (301)  342- 
5586  or  E-Mail: 
Fritzpm@navair.navy.mil. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Navy  intends  to  move  expeditiously  to 
license  these  patents.  All  licensing 
application  packages  and 
commercialization  plans  must  be 
returned  to  Naval  Air  Warfare  Center 
Aircraft  Div,  Business  Development 
Office,  Office  of  Research  and 
Technology  Applications,  Bldg  304; 
Room  107,  22541  Millstone  Road, 
Patuxent  River,  MD  20670. 

The  Navy,  in  its  decision  concerning 
the  granting  of  licenses,  will  give  special 


consideration  to  small  business  firms 
and  consortia  involving  small  business 
firms.  The  Navy  intends  to  insure  that 
its  licensed  inventions  are  broadly 
commercialized  throughout  the  United 
States. 

Any  license  of  Navy  technology  will 
require,  that  material  which  embody  the 
inventions  licensed  that  are  to  be  sold 
in  the  United  States  of  America  will  be 
manufactured  substantially  in  the 
United  States. 

(Authority:  35  U.S.C.  207,  37  CFR  part  404.) 

Dated:  September  17.  2003. 
E.  F.  McDonnell, 

Major.  U.S.  Marine  Corps,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  03-25059  Filed  10-2-03;  8:45  am] 
BILUNG  CODE  3810-FF-P 


DEPARTIMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Inventions;  Available  for 
Licensing 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 
for  licensing  by  the  Department  of  the 
Navy: 

Laterally  Disposed  Nanostructures  of 
Silicon  on  an  Insulating  Sulistrate 

ADDRESSES:  Requests  for  copies  of  the 
Patent  and  Patent  Application  cited 
should  be  directed  to  the  Office  of 
Patent  Counsel,  Space  and  Naval 
Warfare  Systems  Center,  San  Diego, 
Code  20012,  53510  Silvergate  Ave., 
Room  103,  San  Diego,  CA  92152-5765. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  A.  Lipovsky,  Space  and  Naval 
Warfare  Systems  Center,  San  Diego, 
Code  20012,  53510  Silvergate  Ave., 
Room  103,  San  Diego,  CA  92152-5765, 
telephone  (619)  553-3824. 

(Authority:  35  U.S.C.  207,  37  CFR  part  404) 

Dated:  September  17,  2003. 
E.F.  McDonnell, 

Major,  U.S.  Marine  Corps,  Federal  Register 

Liaison  Officer. 

[FR  Doc.  03-25060  Filed  iO-2-03;  8:45  am) 

BILUNG  CODE  38ia-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Invention;  Available  for 
Licensing 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy,  Navy  Case  No.  84.830,  entitled 
"Process  to  Make  Low  Loss  Arsenic 
Sulfide  Glass  and  Infrared  Optical 
Fibers  Using  Arsenic  Monosulfide 
(AS4S4)  Compound". 

ADDRESSES:  Requests  for  information 
about  the  invention  cited  should  be 
directed  to  the  Naval  Research 
Laboratory,  Code  1004,  4555  Overlook 
Avenue,  SW,  Washington,  DC  20375- 
5320,  and  must  include  the  Navy  Case 
number. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Regeon,  Acting  Head,  Technology 
Transfer  Office,  NRL  Code  1004.  4555 
Overlook  Avenue,  SW,  Washington,  DC 
20375-5320,  telephone  (202)  767-7230. 
Due  to  temporary  U.S.  Postal  Service 
delays,  please  fax  (202)  404-7920,  e- 
mail:  regeon@nrl.navy.mil  or  use  courier 
delivery  to  expedite  response. 

Dated:  September  26,  2003. 
E.F.  McDonnell, 

Major.  U.S.  Marine  Corps.  Federal  Register 

Liaison  Officer. 

[FR  Doc.  03-25081  Filed  10-2-03;  8:45  am] 

BILUNG  CODE  3810-^F-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Grant  Exclusive  or 
Partially  Exclusive  Patent  License; 
InnovaLight,  Inc. 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 


SUMMARY:  The  Department  of  the  Nav7 
hereby  gives  notice  of  its  intent  to  grant 
to  InnovaLight  Inc.,  a  revocable, 
nonassignable,  exclusive  or  partially 
exclusive  license  in  the  United  States  to 
practice  the  Government-Owned 
inventions  described  in  U.S.  Patent  No. 
5,962,863,  issued  October  5,  1999  and 
U.S.  Patent  No.  6,103.540,  issued 
August  15,  2000,  and  both  entitled 
"Laterally  Disposed  Nanostructures  of 
Silicon  on  an  Insulating  Substrate." 
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DATES:  .-\nvuiu"  wishing  tn  object  to  the 
granting  of  this  litenst-  has  (15j  days 
from  thf  lidtp  of  this  notice  to  file 
written  objections  along  with 
supporting  evidence,  if  anv 
ADDRESSES:  \Vrittt>n  objections  are  to  be 
filed  with  the  Office  of  Patent  Counsel. 
Space  and  Naval  Warfare  Svstems 
Center.  San  Uiego.  Code  20012.  3.J510 
Silver^ate  Ave  ,  Room  lO.H,  Sail  Diego, 
CA  92152-5765 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Peter  .^    Lipovskv.  Spd(  e  .iud  Naval 
Warfare  Svstems  Center.  San  Diego, 
Code  20012,  5;^5in  Silvergate  Ave.. 
Room  lOJ,  San  Diegu,  CA  92152-5765, 
telf'phone  (619)  553-3824. 

lAiittiority:  35  U.S.C.  207.  37  CFR  part  404  ) 

l),iv-.|   S, ■plumber  17,  2003. 
t  F.  MtDonnell, 

Mojor.  US.  Marine  Corps.  Federal  Register 
Liaison  Officer. 

:FK  Dik    03-25061  Filed  10-2-03;  8;45  ami 
BILLING  COOe  3810- FF^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CofTimissicn 

(Project  No.  2545-081  and  Project  No  2552- 
058] 

FPL  Energy  Maine  Hydro,  LLC;  Notice 
of  Intent  To  Conduct  Public  Meeting 
for  the  Fort  Halifax  Project 

Scptf'mt.fT  J^..  2U0  i 

CJn  October  16.  2003.  (iommission 
staff  will  be  hosting  a  technical  meeting 
to  discuss  alternative  moans  of  fish 
passage  at  the  Fort  Halifax  Proiert 
pursuant  to  the  (Commission's  |\j1\-  2H 
200,H  Order  Staving  License 
Requirement  (104  FERC!  161.135). 

The  meeting  will  allow  Commission 
staff  to  discuss:  (1)  FPL  Energy  s  .August 
1.  2003  status  report  in  response  to  the 
lulv  28  Order;  (2)  information  filed  with 
the  Commission  bv  the  various  parties 
concerning  the  viabilitv  of  fish  passage 
alternatives;  (3)  the  advantages  and 
disadvantages  of  using  fish  pump 
technologv  for  fish  passage.  (4)  goals  for 
number  of  adult  fish  returning  to 
Sebasticook  River;  and  (5)  current 
estimates  for  returning  fish  to  the 
Sebasticook  River  and  the  KennebtH 
Ri\  er 

The  meeting  will  specifically  focus  on 
the  above  topics  to  clarify  information 
currenth  in  the  projec  t  file.  Commission 
staff  will  review  the  record  on  file  and 
be  prepared  to  lead  a  discussion  using 
informaticm  that  has  been  filed  bv  the 
various  parties  concerning  fish  pump 
technology  Commission  staff  ask  all 


parties  that  plan  to  participate  to  be 
prepared  to  support  statements  with 
documented  information. 

The  meeting  will  be  held  on  October 
lb,  2003.  at  the  Best  Western/Governor's 
Inn,  356  Main  Street,  Waterville.  Maine, 
from  1  p  m.  to  4  p  ni.  Intervenors  and 
other  parties  interested  in  this  issue  are 
invited  to  participate  if  thev  so  desire. 
The  meeting  will  be  rtMorded  bv  a 
stenographer  and  be(  ome  part  of  the 
formal  record  of  the  Commission 
proceeding  on  th«  pro)e(  t 

Anv  ()uestinns  about  this  notice 
should  he  directed  to  Hob  Fletcher  at  the 
Federal  Energy  Regul.itorv  Commission. 
(202)50^-8901. 

Magalie  R.  .Salas, 

St:i  Tftun 

|FR  CKic.  U3-25019  Filed  10-2-03;  8:45  ani| 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  ECOa-1 38-000.  et  al.] 

SOWEGA  Power  LLC,  et  al.;  Electric 
Rate  and  Corporate  Filings 

Sfptflllhri    J  ',     :0i)  <, 

The  following  hlings  havf  been  made 
with  the  Commission.  The  filings  are 
listed  ill  ,is(  ending  order  within  each 
d(.if  ket  (  la.ssifii  ation 

1.  SOWEGA  Power  LLC 

(Docket  Nos.  EC0.3-13H   (l(>(l  .md  KK')9-:!427- 
003 1 

Take  notu  e  that  on  September  17, 
2003,  S0VVK(;A  Power  LLC  (SOWEGA). 
filed  an  appluation  [)ursuant  to  Section 
203  of  the  Ffderal  Power  .Act.  part  AA  of 
the  Commission's  regulations.  .SOWEGA 
requests  authorization  for  the 
disposititm  of  ail  of  its  jurisdictional 
assets  to  a  new  entitv.  Three  Rivers 
Energy  LLC',  which  will  take  assignment 
of.  and  transact  under,  SOWEGA's 
existing  rate  schedules   SOWEGA  also 
informs  the  CCommission  of  a  change  in 
the  facts  relied  upon  in  granting  it 
market-based  rate  authoritv  as  a  result  of 
the  disposition  of  its  assets,  rate 
schedules,  and  tariffs  to  Three  Rivers 
Energy  LLC" 

Comnwnt  DaU-  OcAobeT  2,  2003. 

2.  Blue  Spruce  Energy  Onter,  LLC 

[Docket  No.  EC}03-93-0(K)| 

On  September  17,  2003,  Blue  Spruce 
Liiergv  (enter,  LLC  (Blue  Spruce),  filed 
with  the  Federal  Energy  Regulatory 
Commission  ((Commission)  an 
amendment  to  its  application  for 
determination  of  exempt  wholesale 


generator  status  filed  on  August  14, 
2003.  Blue  Spruce  states  that  copies  of 
the  amendment  were  served  upon  the 
United  States  Securities  and  Exchange 
Commission  and  Colorado  Public 
Utilities  Commission. 

Comment  Date:  October  8,  2003. 

3.  Three  Rivers  Energy  LLC 

incxket  No   EC,(13-1 05-000] 

Take  notice  that  on  September  17, 
2003,  Three  Rivers  Energy  LLC  (Three 
Rivers),  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations.  Three 
Rivers  states  that  it  owns  two  50  M\V 
(nominal  summer  rating)  dual  fuel, 
simple  cycle,  c  ombustion  turbines 
located  in  northeast  Mitchell  County, 
South  of  Albany.  Georgia  on  a  34  acre 
site  approximately  one  mile  northeast  of 
Georgia  State  Highway  93. 

Comment  Date:  October  15,  2003. 

4.  MidAmerican  Energy  Company  v. 
Mid-Continent  Area  Power  Pool;  Mid- 
Continent  Area  Power  Pool 

iDoi  k^-t  Nns.  FLO, 1-1 30-001  and  FR03-972- 
0(11) 

Take  notice  that  on  September  17. 
2003,  the  Mid-Continent  Area  Power 
Pool  (MAPP).  filed  its  revised  business 
practice  on  firm  redirects  of  point-to- 
point  transmission  service  under 
MAPP's  regional  transmission  tariff. 
Schedule  F  MAPP  states  that  the  filing 
was  made  in  accordance  with  the 
Commission's  Order  in  MidAmerican 
Energy  Company  v.  Mid-Continent  Area 
Power  Pool,  104  FERC  "S  61,212. 

MAPP  states  that  a  copy  of  this  filing 
has  been  served  on  all  MAPP  members 
and  the  state  commissions  in  the  MAPP 
region  as  well  as  all  parties  listed  in 
Docket  Nos  EL03-1 30-000  and  ER03- 
972-000.  MAPP  further  states  that  this 
filing  is  posted  on  their  Web  site  at 
http://v\'WTA-.  mapp.org. 

Comment  Date:  October  17,  2003. 

5.  Entergy  Services,  Inc.,  Complainant 
V.  Wrightsville  Power  Facility,  LLC, 
Respondent 

![)()(  ket  Nos   EL03-232-OOOER0.3-1378-0001 

Take  notice  that  on  September  23. 
2003,  Entergy  Services,  Inc.,  (Entergy) 
on  behalf  of  Entergy  Arkansas,  Inc.. 
Entergy  Gulf  States,  Inc..  Entergy 
Louisiana.  Inc.,  Entergy  Mississippi. 
Inc.,  and  Entergy  New  Orleans,  Inc., 
(collectively,  the  Entergy  Operating 
C^ompanies)  filed  a  Complaint  against 
Wrightsville  Power  Facility,  LLC 
(Wrightsville)  wherein  Entergy  requests 
the  C'ommission  to  order  Wrightsville  to 
forego  $3,115,331.59  (plus  interest) 
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worth  of  transmission  credits  to  which 
Wrightsville  is  otherwise  entitled 
because  of  its  financing  of  certain 
Optional  System  Upgrades  pursuant  to 
its  Interconnection  and  Operating 
Agreement  with  Entergy  in  order  to 
compensate  Entergy  for  Wrightsville's 
default  on  its  Generator  Imbalance 
Agreement  (GIA)  liabilities. 
Alternatively,  Entergy  requests  the 
Commission  to  approve  Entergy's 
suspension  of  Wrightsville's  GIA 
service. 

Entergy  states  that  copies  of  this 
Complaint  have  been  served  upon 
Wrightsville. 

Comment  Date:  October  14,  2003. 

6.  Northeast  Utilities  Service  Company 

(Docket  No.  EROl-1 261-002) 

Take  notice  that  on  September  17, 
2003  the  Northeast  Utilities  Service 
Company  (NUSCO),  on  behalf  of  The 
Connecticut  Light  and  Power  Company 
(CL&P),  supplemented  its  July  21,  2003 
filing  Docket  No.  EROl-1261-001  by 
submitting  a  revised  Licensing, 
Engineering  and  Construction 
Agreement  (Construction  Agreement) 
between  CL&P  and  Milford  Power 
Company  LLC  (Milford).  NUSCO 
requests  a  July  21,  2003  effective  date 
for  the  revised  Construction  Agreement 
and  Associated  Interconnection 
Agreement  is  requested. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Milford  and  those 
•parties  identified  on  the  official  service 
list  in  this  proceeding. 

Comment  Date:  October  8,  2003. 

7.  Energy  Cooperative  of  New  York, 
Inc. 

I  Docket  No.  ER03-1 294-000] 

Take  notice  that  on  September  4, 
2003,  Energy  Cooperative  of  New  York, 
Inc.,  (ECNY)  subiniited  for  filing  a 
Notification  of  a  Change  of  name  of 
Energy  Cooperative  of  Western  New 
York,  Inc.,  to  Energy  Cooperative  of 
New  York,  Inc. 

Comment  Date:  October  8,  2003. 

8.  Empire  Connection  LLC 

IDocket  No.  ER03-1353-0OOJ 

Take  notice  that  on  September  11, 
2003,  Empire  Connection  LLC  (EC) 
submitted  for  filing  its  FERC  Electric 
Tariff,  Original  Volume  No.  1  pursuant 
to  the  authorization  to  sell  transmission 
rights  at  negotiated  rates  granted  in 
Conjunction  LLC,  103  FERC  J  61,198, 
and  EC's  Procedures  for  Implementation 
of  Standards  of  Conduct  and  the 
Standards  of  Conduct  required  under 
Order  No.  889. 

Comment  Date:  October  2,  2003. 


9.  Northeast  Utilities  Service  Company 

[Docket  No.  ER03-1355-0001 

Take  notice  that  on  September  26, 
2003,  Northeast  Utilities  Service 
Company  (NUSCO)  on  behalf  of  The 
Connecticut  Light  and  Power  Company, 
Western  Massachusetts  Electric 
Company,  Holyoke  Water  Power 
Company,  Public  Service  Company  of 
New  Hampshire,  (together  the  NU 
Operating  Companies)  and  Select 
Energy,  Inc.  (Select),  submitted 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  part  35  of  the 
Commission's  regulations  rate  schedule 
modifications  for  sales  of  electricity  to 
the  Middleton  Municipal  Electric 
Department  of  Middleton, 
Massachusetts  (Middleton).  In  addition, 
NUSCO  submitted  a  Notice  of 
Termination  of  the  rate  schedules  for 
sales  of  electricity  to  Middleton  which 
terminate  by  their  own  terms  on  October 
31,  2003. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Middleton  and 
Select.  NUSCO  requests  that  the  rate 
schedule  modifications  become  effective 
on  March  1,  2003. 

Comment  Date:  October  8,  2003. 

10.  Enermetrix.com 

IDocket  No.  ER03-1356-000| 

Take  notice  that  on  September  17, 
2003,  Enermetrix.com  tendered  for 
filing  a  Notice  of  Cancellation  of  it 
Market-based  Rate  Authority  imder 
Docket  No.  EROO-1973-000. 
Enermetrix.com  is  requesting  an 
effective  date  of  January  2002. 

Enermetrix.com  states  that  it 
underwent  a  stock  purchase  by  CES 
International,  Inc.,  in  May  2002. 
Enermetrix  .com  further  states  that  the 
company  has  ceased  operations  and  no 
transactions  to  buy  or  sell  energy  ever 
occurred. 

Comment  Date:  October  8,  2003. 

11.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER03-1 35  7-000] 

Take  notice  that,  on  September  17, 
2003,  the  California  Independent 
System  Operator  Corporation  (ISO) 
submitted  an  informational  filing  as  to 
the  ISO's  updated  Transmission  Access 
Charge  rates  effective  as  of  August  13, 
2003. 

The  ISO  states  that  this  filing  has  been 
served  upon  the  Public  Utilities 
Commission  of  the  State  of  California, 
the  California  Energy  Commission,  the 
California  Electricity  Oversight  Board, 
the  Participating  Transmission  Owners, 
and  upon  all  parties  with  effective 
Scheduling  Coordinator  Service 
Agreements  under  the  ISO  Tariff.  In 


addition,  the  ISO  is  posting  the  filing  on 
the  ISO  Home  Page. 

Comment  Date:  October  8,  2003. 

12.  Three  Rivers  Energy  LLC 

[Docket  No.  ER03-1 358-000] 

Take  notice  that  on  September  17, 
2003,  Three  Rivers  Energy  LLC  tendered 
for  filing  an  Assignment  Agreement 
relating  to  assignment  to  it  of  the  rights 
and  responsibilities  of  SOWEGA  Power 
LLC  under  the  Second  Amended  and 
Restated  Common  Bus  Ownership 
Agreement  with  Baconton  Power  LLC. 
Three  Rivers  Energy  LLC  states  that  this 
rate  schedule  is  designated  as  Three 
Rivers  Energy  LLC  FERC  Rate  Schedule 
No.  1. 

Comment  Date:  October  8,  2003. 

13.  Central  Hudson  Gas  &  Electric 
Corporation 

[Docket  No.  ERO 3-1 359-000) 

Take  notice  that  on  September  17, 
2003,  Central  Hudson  Gas  &  Electric 
Corporation  (Central  Hudson)  tendered 
for  filing  a  Notice  of  Cancellation  of 
Rate  Schedule  FERC  No.  69. 

Centred  Hudson  requests  waiver  on 
the  notice  requirements  set  forth  in  18 
CFR  35.15  of  the  regulations  to  permit 
the  cancellation  to  be  effective  October 
31,  2003.  Central  Hudson  states  that  a 
copy  of  its  filing  was  served  on  the  New 
York  Power  Authority  and  the  New 
York  Public  Service  Commission. 

Comment  Date:  October  8,  2003. 

14.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER03-1 360-000] 

Take  notice  that  on  September  17, 
2003,  the  California  Independent 
System  Operator  Corporation  (ISO) 
submitted  for  filing  and  acceptance  a 
Utility  Distribution  Company  Operating 
Agreement  (UDC  Operating  Agreement) 
between  the  ISO  and  the  Westside 
Power  Authority  (WPA)  as  a  non- 
conforming agreement  The  ISO 
requested  waiver  of  the  Commission's 
60-day  prior  notice  requirement  to  allow 
the  UDC  Operating  Agreement  to  be 
made  effective  contingent  on  and  no 
sooner  than  the  asset  purchase  closing 
date  as  specified  in  the  UDC  Operating 
Agreement.  WPA  has  requested  this 
flexible  effective  date  arrangement  to 
facilitate  the  commencement  of 
operations  as  a  UDC  under  the  UDC 
Operating  Agreement. 

Comment  Date:  October  8,  2003. 

15.  Guardian  Pipeline,  L.L.C. 

[Docket  No.  MG03-6-000] 

On  September  5,  2003,  Guardian 
Pipeline,  L.L.C.  (Guardian)  filed 
standards  of  conduct  under  part  161  of 


57440 


Federal  Register/ Vol.  68,  No.  192 /Friday,  October  3,  2003 /Notices 


the  Commission's  regulations,  18  CFR 
part  161  (2003). 

Guardian  Pipeline,  L  L.C.  states  that  it 
served  copies  of  the  filing  on  all 
customers  and  interested  state 
commissions. 

Comment  Date  October  10,  2003, 

16.  Hershey  Foods  Corporation 

iDcxket  Nns.  QF85-250-0(ll  dnd  KROS- 
1159-0001 

Take  notice  that  on  September  22, 
2003.  Hershey  Foods  Clorporation 
(Hershey)  tendered  for  filing  that  its 
Oakdale,  California  cogeneration 
facility,  previouslv  certified  as  a 
qualifying  cogeneration  facility  under 
the  Public  L'tility  Reguiatorv  PiiiicH>s 
Act,  is  not  currently  being  uperatpd  in 
a  manner  that  satisfies  the  Quaiihing 
Facility  operating  and  efficiency 
standards  specified  in  the  Coiiimissinn 
regulations.  18  CFR  292.20.5   Hershey 
requests  that  the  Ckinimission  accept 
this  withdrawal  of  certification. 

Comment  Date  October  22,  2003. 

17.  Three  Rivers  Energy  LLC 

[Docket  No  RTO.i-Z-OOUi 

Take  notice  that  on  September  17, 
2003,  Three  Rivers  Energy  LLC]  filed  an 
abbreviated  alternate  filing  pursuant  tn 
Sections  35.34  (c)  (2)  and  35  .Uig)  of  th^' 
Commission's  regulations 

Comment  Date:  October  B.  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  ( Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  ac:tion  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  persf)n 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  vu-wed  on  the 
Commission's  Web  site  at  http  ' 
wwv^-  ferc.gov.  using  the  '  P'ERRIS"  link 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659  Protests  and 
interventions  may  be  filed  Hlectronicallv 
via  the  Internet  in  lieu  nt  paper;  st-f  IB 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 


site  under  the  "e-Filing"  link.  The 
C'ommission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Sfin-tcin 

IFR  Do<:.  03-25018  File<l  10-2-03.  8:4.5  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  12464-000] 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

.s.'ptcinbtT  Jb,  JUO.t 

Take  notice  that  the  following 
hvdroelertru  application  has  been  filed 
with  the  (Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application  Preliminary 
Permit. 

b.  Project  No:  12464-000. 

c.  Date  Filed:  August  6.  2003. 

d.  Applicant  Erie  Boulevard  Power, 
L.P. 

e.  Name  of  Project:  Stuyvesant  Falls 
Project. 

f  Lncdtion  The  proposed  project 
would  he  located  on  Kinderhook  Creek 
in  Columbia  (County.  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  L!.S.C.791(a)-825(r). 

h  Applicant  (Contacts  Jerry  Sebattis. 
Erie  Boulevard  Power,  L.P.,  225 
Greenfield  Parkway,  Suite  201, 
Liverpool.  NY  13088,  (315)  413-2787. 

i.  FERC  Contact  Mr  Robert  W.  Bell, 
(202) 502-6062 

j.  Deadline  tor  fiJing  motions  to 
mtervene.  protests  and  comments:  60 
days  from  the  issuance  dale  of  this 
notice 

All  doi:uments  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary.  Federal  Energy 
Regulatory  (Commission,  888  First 
Street.  NE..  Washington.  D(C  2042-6. 
(Comments,  protests,  and  interventions 
may  be  filed  electnmically  via  the 
Internet  in  lieu  of  paper;  see  18  (CCFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  (Commission's  Web  sit.'  under  the 
"e-Filing  "  link  The  (Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12464-000)  on  any  comments  or 
motions  filed 

The  CCommissKjn's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  (Commission 
to  serve  a  copy  of  that  dof:ument  on 
each  person  in  the  official  service  list 
for  the  project   Further,  if  an  intervener 


files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Competing  Application:  Project  No. 
12438-000  and  12439-000,  Date  Filed: 
February  3,  2003,  Date  Issued:  June  9, 
2003,  Due  Date:  August  9,  2003. 

1.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
240- foot-long,  13-foot-high,  Masonry 
gravity  dam,  (2)  an  existing 
impoundment,  with  a  surface  area  of  46 
acres  and  negligible  storage  at  normal 
water  surface  elevation  174.3  feet  USGS, 
(3)  a  proposed  3,250-foot-long,  10-foot- 
diameter  steel  pipe,  (4)  an  existing  25- 
toot-diameter  surge  tank,  (5)  an  existing 
powerhouse  containing  2  new  and  1 
upgraded  generating  units  having  a  total 
installed  capacity  of  11,100  KW,  and  (6) 
appurtenant  facilities.  The  project 
would  have  an  average  annual 
generation  of  14.86  gigawatt  hours. 

m.  Locations  of  Applications:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission  in  the  Public  Reference 
Room,  located  at  888  First  Street  NE., 
Room  2A,  Washington  DC  20426,  or  by 
calling  (202)  502-8371.  This  filing  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://wwH-.ferc.gov  using 
the  "eLibrary  "  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  call  toll-free 
1-866-208-3676  or  e-mail 
FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h. 
above. 

n.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

o.  Competing  Applications — Public 
notice  of  the  filing  of  the  initial 
preliminary  permit  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
preliminary  permit  applications  or 
notices  of  intent.  Any  competing 
preliminary  permit  or  development 
application  or  notice  of  intent  to  file  a 
competing  preliminary  permit  or 
development  application  must  be  filed 
in  response  to  and  in  compliance  with 
the  public  notice  of  the  initial 
preliminary  permit  application.  No 
competing  applications  or  notices  of 
intent  to  file  competing  applications 
may  be  filed  in  response  to  this  notice. 
A  competing  license  application  must 
conform  with  18  CFR  4.30  (b)  and  4.36. 
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p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
inten.'ene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
■COMMENTS".  "PROTEST",  or 
•MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
th«  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  .Street,  NE..  Washington,  DC  20426. 
An  additional  copy  must  be  sent  to 
Director.  Division  of  Hydropower 
Compliance  and  Administration, 
Federal  Energy  Regulatoiy  Commission. 
at  the  above-mentioned  address.  A  copy 
of  any  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

.';.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OR[>-2003-0010,  FRL-7567-9] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Detroit  Exposure 
and  Aerosol  Research  Study  (DEARS), 
EPA  ICR  Number  1887.01,  OMB 
Control  Numt)er  20XX-XXXX 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  document  annoimces 
that  EPA  is  planning  to  submit  a 
proposed  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB).  This  is 
a  request  for  a  new  collection.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  December  2,  2S03. 
ADDRESSES:  Submit  your  comments, 
referencing  docket  ID  number  ORD- 
2003-0010.  to  EPA  online  using 
EDOCKET  (our  preferred  method),  by 
email  to  oei.docket@epa.gov,  or  by  mail 
to:  EPA  Docket  Center,  Environmental 
Protection  Agency.  Office  of 
Environmental  Information  Docket.  Mail 
Code  28221T,  1200  Pennsylvania  Ave.. 
NW.,  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Blackwell,  Environmental 
Protection  Agency,  MD  E205-01.  RTF. 
NC  27711:  telephone  number:  (919) 
541-2886:  fax  number:  (919)  541-0905: 
email  address: 
blackwell.  barbara@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

established  a  public  docket  for  this  ICR 
under  Docket  ID  number  ORD-2003- 
0010,  which  is  available  for  public 
viewing  at  the  Office  of  Environmental 
Information  Docket  in  the  EPA  Docket 
Center  (EPA/DC),  EPA  West.  Room 
B102,  1301  Constitution  Ave.,  NW.. 
Washington.  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m..  Monday 
through  Friday,  excluding  legal 


holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Office  of 
Environmental  Information  Docket  is 
(202)  566-1752.  An  electronic  version  of 
the  public  docket  is  available  through 
EPA  Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
obtain  a  copy  of  the  draft  collection  of 
information,  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  within  60 
days  of  this  notice.  EPA's  policy  is  that 
public  comments,  whether  submitted 
electronically  or  in  paper,  will  be  made 
available  for  public  viewing  in 
EDOCKET  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI.  or 
other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  cop\Tighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI.  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FB  38102  (May 
31,  2002).  or  go  to  http://*\'ww.epa.gov./ 
edocket. 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  persons  living 
in  Wayne  County,  MI. 

Title:  Detroit  Exposure  und  Aerosol 
Research  Study  (DEARS) 

Abstract:  EPA's  Office  ol  Research 
and  Development  proposes  to  conduct  a 
residential  and  personal  exposure  field 
monitoring  study  in  the  city  of  Detroit, 
MI  over  a  three-year  period  from  2004 
to  2006.  The  primary  goal  of  the  study 
is  to  evaluate  and  describe  the 
relationship  between  air  toxics  and  PM 
constituents  measured  at  a  central  site 
monitor  and  measurements  of 
residential  and  personal  concentrations. 
An  emphasis  is  placed  on 
understanding  the  impact  of  local 
sources  (point  anS  mobile)  on  outdoor 
residential  concentrations  and  the 
impact  of  housing  type  and  house 
operation  on  indoor  concentrations. 
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Personal  monitoring  will  be  conducted 
to  determine  the  impact  of  time  spent  in 
nonresidential  k)f:dtinn>  and  personal 
activities  on  exposure'  Approximatelv 
120  persons  will  voluntarily  aj^ree  to 
wear  certain  personal  air  monitors  and 
to  allow  their  homt-s  to  be  equipped 
with  other  monitors  to  measure  indnor 
air  quality  Each  home  will  be 
monitored  for  five  consecutive  davs  in 
the  summer  and  five  consecutive  days 
in  the  winter  The  study  is  a 
continuation  and  expansion  of  previous 
OMB-approved  studies  of  human 
exposure  to  partu  les.  undertaken  in 
response  to  recommendations  of  thi^ 
National  Academv  of  Sc  lences  (EPA  U'.R 
1887  01  and  188702.  QMB  Approval  » 
2080;  1997-200.))   The  ^tudv  also 
extends  the  approach  developed  in  the 
Atlanta  ARIES  study  as  recommended 
bv  Dr  lohn  Graham  of  ONtB 

Further  details  on  the  studv  design 
and  the  complete  set  of  questionnaires 
are  available  for  public  viewing  in  th^' 
on-line  EDOCKET  at  http:/' 
ivww  epa  oov  >ii(>iki--t  .^n  a^e'nr\  mav 
not  conduct  or  sponsor,  and  a  pers(jn  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displavs  a 
currently  valid  O.MB  i  otitrol  number 
The  OMB  control  numbers  for  EPA's 
regulations  in  40  (T"K  are  listed  in  40 
CFR  part  9 

The  EP.\  would  like  to  solicit 
comments  to 

(i)  Evaluate  whether  the  [iroposed 
collection  of  informatmn  is  necessarv 
for  the  proper  performance  of  the 
functions  of  the  .\g"n(  v.  includint; 
whether  the  informatmn  will  have 
practical  utility 

(ii)  Evaluate  th^  acrurai  v  nf  thf 
Agency's  estimate  of  the  bunh-n  nf  the 
proposed  collection  of  inforrn-itnui 
including  the  validitv  of  the 
methodologv  and  assurnptiuns  used: 

(iii)  EnhancH  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected;  and 

(iv)  Minimize  iht'  burden  nf  fhf> 
collection  of  information  on  tho>,t'  who 
are  to  respond,  int  luding  through  the 
use  of  appropriate  automated  electronic;. 
mechanic:al.  or  other  te(;hnologi(.al 
collection  technuiues  or  other  forms  ot 
information  technologv   '^  t;  .  permitting 
electronic  submission    if  responses. 

Burdfn  Stutt^nn-nt  Respondents  will 
be  asked  to  fill  out  i  Tinu'-.-\('ti\  it\ 
Diarv  which  aids  them  m  maintaining  a 
log  of  ac:tivities  over  thf  (  ourst>  of  (-at  h 
dav  The  following  moriiiiii;,  i 
technician  will  go  over  their  previous 
day  s  activity  log  with  them  and  correct 
any  omissions  or  mistakes.  The  time- 
ac:tivitv  diaries  will  take  approximatelv 
30  minutes  to  ( umplefe  each  d.i\    In 
addition.  ,i  tec  hnn  lan  will  adniiiiister  a 


Follow-up  (juesticmnaire  each  day  and 
will  ask  the  parti(;ipant  questions  about 
cooking  and  c;leaning  ac:tivities  in  the 
home  over  ttie  previous  24  hours.  This 
will  take  approximately  10  minutes  a 
dav  Over  the  couVse  of  five  days  in  each 
{if  two  seasons,  the  total  time  burden  is 
estimateci  to  be  450  minutes  per 
respondent  There  are  projected  to  be 
120  respondents 

The  (;ost  to  each  respondent  will  be 
the  electrical  power  consumed  in 
operating  the  indoor  mcmilors.  This  has 
been  estimated  to  amount  to  ,$5/day. 
Respondents  will  be  reimbursed  for  this 
cost   Burden  means  the  total  time,  effort, 
or  finaric:ial  resources  expended  by 
[)('rsoii.s  to  generate,  maintain,  retain,  or 
disclose  or  provide  information  to  or  for 
a  Federal  agency  This  includes  the  time 
needeci  to  review  instructions;  develop. 
acfiuire    install.  ,uid  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  proi  essing  and 
maintaining  information,  and  disclosing 
and  pnu  iding  information.  ad|ust  the 
existing  wa\s  to  c;omplv  with  any 
previously  applicable  instructums  and 
retjuirements,  train  personnel  to  be  able 
to  respond  to  a  colle(;ti(m  of 
information;  searc;h  data  sc3urces; 
c  r)niplete  and  review  the  collection  of 
information,  and  tr.msmit  or  otherwise 
disclose  the  intormation. 

Dated:  September  24.  2U(i:t 
lewel  F.  Morris, 

Acting  Director.  National  Exposure  Resean  h 

Luboratury 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ORD-2003-001 1 .  FRL-7568-1 ) 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Longitudinal  Field 
Measurement  Study  of  Infant  and 
Toddler's  Aggregate  Exposure  to 
Pesticides  and  Persistent  Pollutants, 
EPA  ICR  Number  2126.01,  OMB 
Control  Number  20XX-XXXX 

AGENCY:  l,n\  ironniental  Protection 
Auelii  \   (HPAJ. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 

Pa|)erv\ork  Kedia  tion  Ac:t  (44  U.S.C. 
,t^l)I  ft  ■^r,j  1,  this  diH  iiiiieir  aiinoiinf:es 
that  FI'.\  is  (ilaiiiunt;  ti>  submit  a 
propoNi'd  liitomicition  (jillection 

Recjuest  (K.K)  to  the  (  )ffi(  e  ot 

Managetuent  and  Hiniget  (OMB)   This  is 
a  request  for  a  new  (  olle(  tion   Before 


submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  December  2.  2003. 
ADDRESSES:  Submit  your  comments, 
referencing  docket  IE)  number  ORD- 
2003-0011.  to  EPA  online  using 
EDOCKET  (our  preferred  method),  by 
email  to  oei.docket@epa.gov.  or  by  mail 
to;  EPA  Docket  Center,  Environmental 
Protection  Agency,  Office  of 
Environmental  Information  Docket,  Mail 
Code  2822 IT,  1200  Pennsylvania  Ave.. 
NW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  persons  may  obtain  a  copy  of 
this  ICR  without  charge  by  contacting 
Barbara  Blackwell,  National  Exposure 
Resear(;h  Laboratory,  MD-E-205-01, 
Environmental  Protection  Agency,  109 
TVV  Alexander  Dr.,  Research  Triangle 
Park.  NC  27709;  telephone  number; 
(919)  541-2886;  fax  number:  (919)  541- 
0239;  email  address: 
bIackweU.barbara@epa.gov.  For 
technical  information  on  the  proposed 
study,  contact  the  Co-Principal 
investigators;  NicoUe  S.  Tulve,  National 
Exposure  Research  Laboratory,  MD-E- 
205-04.  Environmental  Protection 
Agency.  109  TW  Alexander  Dr.. 
Research  Triangle  Park,  NC  27709:  (919) 
541-1077;  (919)  541-0905  (fax); 
tulve  nicoIle@epa.gov  or  Roy  Fortmann, 
National  Exposure  Research  Laboratory. 
MD-E-205-04,  Environmental 
Protection  Agency,  109  TW  Alexander 
Dr.,  Research  Triangle  Park,  NC  27709; 
(919)  541-1021;  (919)  541-0905  (fax); 
fortmann. ro\-@epa. gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

established  a  public  docket  for  this  ICR 
under  Docket  ID  number  ORD-2003- 
001  1 ,  which  is  available  for  public 
viewing  at  the  Office  of  Environmental 
Information  Docket  in  the  EPA  Docket 
Center  (EPA/DC),  EPA  West,  Room 
B102,  1301  Constitution  Ave..  NW., 
Washington.  DC.  The  EPA  Docket 
Center  Public;  Reading  Room  is  open 
from  8;30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  Ic^gal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Office  of 
Environmental  Information  Docket  is 
(202)  566-1752.  An  electronic  version  of 
the  public  docket  is  available  through 
EPA  Dockets  (EDOCKET)  at  http:// 
u-\\i\  epa.gov/edocket.  LIse  EDOCKET  to 
obtain  a  copy  of  the  draft  collection  of 
information,  submit  or  view  public 
( omments.  ac:cess  the  index  listing  of 
the  contents  of  the  public  doc:ket.  and  to 
access  those  documents  in  the  public 


ii-JAAA. 
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docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  within  60 
days  of  this  notice.  EPA's  policy  is  that 
public  comments,  whether  submitted 
electronically  or  in  paper,  will  be  made 
available  for  public  viewing  in 
EDOCKET  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copvrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  conunent, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA"s 
Federal  Register  notice  describing  the 
electronic  docket  at  67  PR  38102  (May 
31 ,  2002),  or  go  to  www.epa.gov./ 
edocket. 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  persons  living 
in  Duval  County.  Florida. 

Title:  Longitudinal  Field 
Measurement  Study  of  Infant  and 
Toddler's  Aggregate  Exposure  to 
Pesticides  and  Persistent  Pollutants. 

Abstract:  The  U.S.  EPA's  Office  of 
Research  and  Development's  National 


Exposure  Research  Laboratory  proposes 
to  conduct  a  2-year  longitudinal  field 
measurement  study  of  young  children's 
(aged  0  to  3  years)  potentid  exposures 
to  cmrent-use  pesticides  and  selected 
phthalates.  polybrominated  diphenyl 
ethers,  and  perfluorinated  compounds 
that  may  be  found  in  residential 
environments.  The  study  will  be 
conducted  in  Duval  County, 
Jacksonville,  Florida  over  a  two-year 
period  from  2004  to  2006.  Sixty  young 
children  will  be  recruited  into  this 
study  in  two  cohorts:  (1)  Infants 
recruited  into  the  study  soon  after  birth, 
and,  (2)  children  recruited  into  the 
study  at  approximately  12  months  of 
age.  The  study  involves  up  to  six 
monitoring  events  to  each  home  during 
the  2-year  study  period  during  which 
envirorunental,  personal,  biological,  and 
activity  pattern  data  will  be  collected. 
Each  monitoring  event  consists  of  4 
visits  to  each  participant's  home. 
Aggregate  exposure  estimates  will  be 
conducted  for  the  current-use  pesticides 
and  selected  phthalates  in  the  study. 
The  data  collected  on  the 
polybrominated  diphenyl  ethers  and  the 
perfluorinated  compounds  will  provide 
valuable  information  on  concentrations 
of  these  compounds  in  residential 
enviroiunents,  the  potential  magnitude 
for  exposure,  and  the  temporal  and 
spatial  variability  of  these  chemicals  in 
residences. 

The  data  collected  in  this  study  is 
very  important  to  the  EPA's  Program 
Offices.  The  reasons  for  collecting  this 
data  are  to  better  identify  the  exposure 
factors,  routes,  and  pathways  of 
exposure  for  these  chemicals,  thus 
improving  the  Agency's  ability  to 


regulate  these  chemicals,  conduct 
meaningful  risk  assessments,  and 
develop  future  studies.  Responses  to  the 
survey  are  completely  voluntary. 
Further  details  on  the  peer-reviewed 
study  design  and  the  complete  set  of 
questionnaires  are  available  for  public 
viewing  in  the  on-line  EDOCKET  at 
http://H-ww.epa.gov/edocii.et. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessarv' 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  questionnaires 
for  this  study  are  listed  in  'Table  1  with 
their  associated  hour  burdens. 


Table  1  .—Listing  of  Questionnaires  With  Their  Associated  Hour  Burdens 

[The  total  time  burden  Is  based  on  60  people  participating  for  the  entire  two-year  study] 


Questionnaire 


Eligibility  screening  questionnaire  

Home  pesticide  Inventory  and  use  screening  questionnaire 

Participant  and  housing  characteristics  questionnaire  

Monitoring  visit  questionnaire  

Activity  time  line  

Indirect  Ingestion  assessment  questionnaire 

Food  diary  and  supplemental  questionnaire  

Monthly  pesticide  purchase  and  use  log  

Child  care  center  pesticide  use  questionnaire  

Antimicrobial  inventory  log 

Antimicrobial  use  log  

Vineland  Adaptive  Behavioral  Scales 


Number  of 

times 

Time  burden 

Number  of 

questionnaire 

(minutes) 

respondents 

asked  during 

study  to  each 

participant 

10 

120 

1 

10 

60 

1 

35 

60 

1 

10 

60 

6 

15 

60 

18 

13 

60 

6 

10 

60 

6 

5 

60 

24 

10 

6 

.     5 

10 

60 

1 

1 

60 

24 

20 

60 

6 

Total  time 

burden 

(minutes) 


1200 

600 

2100 

3600 

16200 

4680 

3600 

3600 

300 

600 

1440 

7200 


I 

Potential  participants  will  be  screened 
and  recruited  into  the  study  using  the 


Eligibility  screening  questionnaire  and 
the  Home  pesticide  inventory  and  use 


screening  questionnaire.  These  survey 
instruments  will  be  administered 
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electronirallv  bv  th>'  field  technicians. 
The  remainint;  questionnaires  listed  in 
Table  1  are  administered  after  each 
participant  is  enrolled  into  the  studv 
during  the  monitoring  events  The 
Participant  and  housing  characteristics 
questionnaire  will  require  a  one-time 
period  of  LV5  minutes  to  conipiletf  Thi' 
Monitoring  \isit  questionnaire  will  be 
completed  at  the  conclusion  of  each 
monitoring  event  and  takes  10  minuter 
to  complete  The  A(  tivitv  time  luu-  will 
be  completed  bv  th^■  [jartu  ipant  for 
three  days  during  the  monitoring  evpiit 
(15  minutes  to  complete  nuiltifilied  bv 
3  days  of  completion  equals  45  minutes 
for  the  monitoring  event  per 
participant!  The  Indirect  ingestion 
assessment  questionnaire  will  be 
completed  at  the  conclusion  of  ea(  h 
monitoring  event   It  will  take  13 
minutes  to  complete  The  Food  diary 
and  supplemental  questionnaire  will  be 
completed  by  the  participants  The 
participant  uses  this  questioniidirf-  to 
record  the  foods  that  are  collected  for 
the  duplicate  diet.  The  Food  diary  and 
supplemental  questionnaire  will  rt'quire 
10  minutes  to  complete  The  Monthlv 
pesticide  purchase  and  u>e'  log  will  be 
completed  bv  the  partu  ipant  on  a 
monthlv  basis  This  log  is  used  to  record 
pesticide  application  and  use  events  in 
the  residence  It  will  takt'  5  minutes  to 
complete  this  log  during  the  month  Thf 
Child  care  center  pestKide  use 
questionnaire  will  be  administered  to 
child  care  center  directors  for  those 
children  who  attend  child  (.are  during 
the  monitoring  event   It  i>  anticipated 
that  less  than  10%  of  the  participants 
will  attend  day  lare.  so  this 
questionnaire  will  be  used  inlrecjuently 
However,  if  used,  it  is  administered 
directly  to  the  center  director  and  takes 
10  minutes  to  complete  The 
Antimicrobial  inventory  log  is 
administered  once  during  the  studv.  It 
is  completed  by  the  field  technician 
with  the  help  of  the  participant  and 
takes  10  minutes  to  ccjmplete.  The 
i\ntimicrobial  use  log  is  completed  each 
month  by  the  participant.  This  log 
requires  a  check  mark  if  the  product  was 
used  that  day.  This  log  will  require 
approximately  1  minute  to  complete. 
The  V'ineland  Adaptive  Behavioral 
Scales  will  be  administered  during  each 
monitoring  event.  It  will  take  20 
minutes  to  complete  C3ver  the  course  of 
each  four-day  monitoring  ev^nt.  the 
total  time  burden  will  be  149  minutes 
per  participant.  There  are  projected  to 
be  60  participants  enrolled  into  thf 
study  The  total  participant  time  burden 
for  each  monitoring  event  will  be  8940 
minutes 


Tht're  are  no  direct  participant  costs 
for  this  data  collection.  Piirticipants  will 
be  reimbursed  for  the  c:osts  of  electricity 
used  and  food  ((illectt;d  (iompensation 
will  be  offered  to  defrav  the  burden 
associated  with  participating  in  this 
studv 

Burden  iiu'ans  the  total  time,  effort,  or 
financ  lal  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  ageiK  \    This  includes  the;  time 
ntH'dfd  to  review  instructions:  develop, 
dccjuire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
(  ollfc  ting,  v.didating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  wdvs  to  1  Dinplv  with  an\- 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  ot 
information,  search  data  soun  t's; 
conifih'tf  and  review  the  collection  of 
information,  and  transmit  or  otherwise 
disclose  the  information 

ILHt^-.l    S»'ptHtnl)tfr  ^4.  ^UU.i. 
jewel  K   Morris. 

Acting  Director.  National  Exposure  Research 
lAjboratory 
|FR  Doc.  03-25132  Filed  10-2-03:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6644-31 

Environmental  Impact  Statements; 
Notice  of  Availability 

RESPONSIBLE  AGENCY:  Office  of  Federal 

Ac  tuities.  Cient'ral  Information  (202) 

5t)4-71ti7  or  http    'WW  w  fpn  gov/ 

comnbunci^/rih'po/ 

Weekly  receipt  of  Fnvironmental  Impact 

Statements 
Filed  September  22.  21)03  Through 

Sf'ptember  2b.  20(),i 
Pursuant  to  40  CFR  1.50(i  9. 

f:;,s  .vo  ()u)4j<),  Dnitt  f:is.  fhw..  t\. 

.\})pala(  hian  Oevelopment  Highway 
System  (iorridor  K  (Relocated 
Highway  U  S  64).  Improvements 
from  West  of  the  C)c:oee  River  to  TN- 
68  near  Duc:ktown,  Funding,  U.S. 
Army  i:orps  Section  10  ancl  404 
Permits,  Polk  County,  TN.  Comment 
Period  Fnds   lanuary  In.  2004. 
Contact:  Bobby  W    Blac:krnon  (61.5) 
781-5770. 
EIS  \'o  o:U)4JU.  Final  k'IS.  COE.  TX. 
(iulf  Intracoastal  Waterway  in  the 
Laguna  Niadre.  Maintenanc:e  Dredging 
from  the  [Fk  (Causeway  to  the  Old 
Queen  Isabella  Clauseway.  Nueces, 
Kleberg,  Kenedy,  Willac:y  and 


Cameron  County,  TX,  Wait  Period 
Ends:  November  3,  2003,  Contact:  Dr. 
Terry  Roberts  (409)  766-3035.  This 
document  is  available  on  the  Internet 
at:  http://v%-ww. swg.usace.armv.mil/. 

EIS  No.  030431.  Fmal  EIS.  AFSl  NM. 
Bluewater  Ecosystem  Management 
Project,  Proposes  to  Initiate 
Vegetation  Treatments  to  Restore 
Ponderosa  Pine  and  Pinon-Juniper 
Stands  to  a  Desired  Condition,  Cibola 
National  Forest.  Mt.  Taylor  Ranger 
District.  McKinley  and  Cibola 
Counties.  NM,  Wait  Period  Ends: 
November  3,  2003.  Contact:  Chuck 
Hagerdon (505) 287-8833. 

EIS  \o.  030432.  Draft  EIS.  AFS.  OR. 
Toolbox  Fire  Recovery  Project, 
Promote  the  Recovery  of  the  Toolbox 
Complex  Fires  of  )uly  2002,  Fremont- 
Winema  National  Forest.  Silver  Lake 
Ranger  District.  Lake  County,  OR, 
Comment  Period  Ends:  November  17, 
2003,  Contact:  Rick  Elston  (541)  576- 
7569.  This  document  is  available  on 
the  Internet  at:  http://i\i\-w.fs.fed.us/ 
r6/winema /management/analyses/ 
toolbox/ index. shtm  2 . 

EIS  \o.  030433.  Final  EIS.  BLM.  WY. 
Snake  River  Resource  Management 
Plan,  BLM-Administrated  Public  Land 
and  Resources  Allocation  and 
Management,  Snake  River,  Jackson 
Hole,  Teton  (bounty,  WY.  Wait  Period 
Ends:  November  3.  2003,  Contact: 
Walt  (k3orge  (307)  775-6116. 

EIS  .Vo.  030434.  Final  EIS.  AFS,  ID, 
North  End  Sheep  Allotment 
Management  Plan  (AMP)  Revision, 
Proposal  to  Authorize  Continued 
Livestock  Use.  Caribou-Targhee 
National  Forest,  Soda  Springs  Ranger 
District.  Caribou  and  Bonneville 
C^junties.  ID.  Wait  Period  Ends: 
November  3.  2003,  Contact:  Derek 
Hinckley  (208)  547-4356. 

EIS  .Vo.  030435.  Draft  EIS.  BLM.  OR. 
Andrews  Management  Unit/Steens 
Mountain  Cooperative  Management 
and  Protection  Area  Resource 
Management  Plan,  Implementation, 
Harney  and  Malheur  Counties,  OR, 
Comment  Period  Ends:  December  31, 
2003,  Contact:  Gary  Foulkes  (541) 
573-4541. 

EIS  No.  030436.  Final  EIS.  FRC.  NY.  St. 
Lawrence- FDR  Hydroelectric  Project, 
Application  for  New  License 
(Relicense),  (FERC  No.  200-036), 
Located  on  the  St.  Lawrence  River. 
Messina.  NY.  Wait  Period  Ends; 
November  3.  2003,  Contact:  Ed  Lee 
(202)  502-6082.  This  document  is 
available  on  the  Internet  at:  http:// 
www'.ferc.gov. 

EIS  No.  030437.  Draft  EIS,  IBR,  CA, 
Pajaro  Valley  Water  Management 
Agency  (PVWMA)  Revised  Basin 
Management  Plein  Project,  Connection 
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of  PVWMA  Pipeline  to  the  Santa 
Clara  Conduit  of  the  Central  Valley 
Project  (CVP),  Santa  Cruz,  Monterey 
and  San  Berito  Counties,  CA, 
Comment  Period  Ends:  December  2, 
2003,  Contact:  Lynne  Silva  (559)  487- 
5807. 

EIS  No.  030438,  Final  EIS,  FHW,  WA. 
Cross-Base  Highway  Project  (WA- 
704),  New  Roadway  Construction 
between  1-5  at  the  Thome  Lane 
Interchange  and  WA-7  at  176th  Street 
South  Major  Investment  Study  (MIS) 
and  US  Army  COE  Section  404  Permit 
Issuance,  Pierce  Coimty,  WA,  Wait 
Period  Ends:  November  14,  2003, 
Contact:  Steve  Saxton  (360)  753-9411. 

EIS  No.  030439,  Draft  EIS.  AFS,  WY, 
Blackhall-McAnulty  Analysis  Area, 
Proposal  to  Reduce  the  Spread  of 
Dwarf  Mistletoe  and  Mountain  Pine 
Beetle  in  Lodgepole  Pine  Stands, 
Brush  Creek/  Hayden  Ranger  District, 
Medicine  Bow-Routt  National  Forests 
and  Thunder  Basin  National 
Grassland,  Carbon  County,  WY. 
Comment  Period  Ends:  November  17, 
2003.  Contact:  Terry  Delay  (307)  326- 
2518.  This  document  is  available  on 
the  Internet  at:  http://www.fs.fed.us/ 
mrnf. 

EIS  No.  030440.  Draft  EIS.  GSA.  DC. 
Southeast  Federal  Center 
Development,  Land  Transfer  for 
Mixed-Use  Development  of 
Residences,  Offices,  Shops,  a 
Waterfront  Park  and  Cultural 
Amenities,  Implementation,  DC, 
Comment  Period  Ends:  November  19, 
2003.  Contact:  Arthur  Turowski  (202) 
708-5891. 

EIS  No.  030441.  Final  EIS.  AFS,  ID. 
Salmon-Challis  National  Forest 
Noxious  Weed  Management  Program, 
Integrated  Series  of  Weed  Treatment 
and  Non-Treatment  Practices 
Implementation,  Custer,  Lemhi,  Butte 
and  Blaine  Counties,  ID.  Wait  Period 
Ends:  November  3,  2003.  Contact: 
William  Diage  (208)  756-5567. 

EIS  No.  030442.  Draft  EIS.  USA,  HI. 
Transformation  of  the  2nd  Brigade, 
25th  Infantry  Division  (Light)  to  a 
Str>ker  Brigade  Combat  Team  in 
Hawai'i.  Implementation.  Honolulu 
and  Hawai'i  Counties.  HI.  Comment 
Period  Ends:  November  17,  2003, 
Contact:  Cindy  Barger  (808)  438-4812. 
This  document  is  available  on  the 
Internet  at:  http://www.sbcteis.com. 

EIS  No.  030443.  Draft  EIS.  FHW.  OH,  IN. 
US-24  Transportation  Improvements 
Project,  from  Interstate  469  in  New 
Haven,  Indiana  to  Ohio  Route  15  in 
Defiance.  Funding.  NPDES  Permit  and' 
US  Army  COE  Section  404  Permit. 
Westernmost  and  Allen  Counties,  IN 
and  Paulding  and  Defiance  Counties, 
OH.  Comment  Period  Ends:  November 


21.  2003.  Contact:  Mark  L.  Vonder 
Embse  (614)  280-6854. 

EIS  No.  030444.  Final  EIS.  NRS.  OK. 
Cavalry  Creek  Watershed 
Supplemental  Plan  for  Floodwater 
Retarding  Structure  No.  6,  Washita 
River  Basin.  Washita  County,  OK. 
Wait  Period  Ends:  November  3.  2003, 
Contact:  M.  Darrel  Dominick  (405) 
742-1206. 

EIS  No.  030445,  Final  EIS.  NFS.  MN, 
Grand  Portage  National  Monument 
General  Management  Plan, 
Implementation,  Cook  County,  MN, 
Wait  Period  Ends:  November  3.  2003, 
Contact:  Tim  Cochrane  (218)  387- 
2788. 

EIS  No.  030446,  Draft  Supplement,  FTA, 
NC,  South  Corridor  Downtown 
Amendment  Project.  Evaluate  a 
Downtown  Portland  Mall  Light  Rail 
Transit  (LRT)  Alignment  to  the  1-205 
Light  Rail  Transit  Alternative, 
Funding,  Clackamas  and  Multnomah 
Counties.  OR,  Comment  Period  Ends: 
November  17.  2003.  Contact:  Sharon 
Kelly  (503)  797-1756. 

EIS  No.  030447,  Final  EIS.  SFW,  CA, 
Western  Riverside  County  Multiple 
Species  Habitat  Conservation  Plan 
(MSHCP),  Implementation,  Incidental 
Take  Permits  Issuance,  Riverside  and 
Orange  County,  CA,  Comment  Period 
Ends:  November  3,  2003.  Contact:  Jim 
Bartel  (760)  431-9440. 

EIS  No.  030448,  Draft  EIS.  FHW.  FL, 
hidian  Street  Bridge  PD&E  Study, 
New  Bridge  Crossing  of  the  South 
Fork  of  the  St.  Lucie  River  County 
Road  714  (Martin  Highway)/SW  36th 
Street/  Indian  Street  from  Florida's 
Turnpike  to  East  of  Willoughby 
Boulevard,  Martin  County.  FL, 
Comment  Period  Ends:  December  1, 
2003,  Contact:  James  Mathews  (850) 
942-9650. 

Amended  Notices 

EIS  No.  030333.  Draft  EIS,  IBR.  CA. 
Battle  Creek  Salmon  and  Steelhead 
Restoration  Project.  Restoring  Habitat 
in  Battle  Creek  and  Tributaries, 
License  Amendment  Issuance, 
Implementation,  Tehama  and  Shasta 
Counties.  CA.  Comment  Period  Ends: 
October  16.  2003,  Contact:  Mary 
Marshall  (916)  978-5248.  Revision  of 
FR  Notice  Published  on  7/25/2003: 
CEQ  Comment  Period  Ending  9/22/ 
2003  has  been  Extended  to  10/16/ 
2003. 
Dated:  September  22.  2003. 

Ken  Mittelholtz, 

Environmental  Protection  Spprialist.  Office 

of  Federal  Activities. 

[FR  Doc.  03-25139  Filed  10-2-03:  8:4.t  ain| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7568-2] 

National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT)  Superfund  Suticommittee 
Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  of  public  advisory- 
NACEPT  subcommittee  on  Superfiind; 
open  meeting. 


summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  Public  Law 
92-463,  notice  is  hereby  given  that  the 
Superfund  Subcommittee,  a 
subcommittee  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT),  will  meet  on  the 
dates  and  times  described  below.  The 
meeting  is  open  to  the  public.  Seating 
will  be  on  a  first-come  basis,  and 
limited  time  will  be  provided  for  public 
comment  on  each  day. 

DATES:  The  meeting  will  be  held  from 
8:30  a.m.  to  6  p.m.  on  November  5, 
2003;  from  8  a.m.  to  6  p.m.  on 
November  6,  2003;  and  8  a.m.  to  1  p.m. 
on  November  7,  2003. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Four  Points  Sheraton  Hotel.  1201 
K  Street.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Angelo  Carasea,  Designated  Federal 
Officer  for  the  NACEPT  Superhind 
Subcommittee,  Office  of  Superfund 
Remediation  and  Technology 
Innovation,  Office  of  Solid  Waste  and 
Emergency  Response,  MC  5204G,  1200 
Pennsylvania  Ave..  NW.,  Washington. 
DC.  (703)  603-8828. 

SUPPLEMENTARY  INFORMATION: 

Agenda 

This  seventh  meeting  of  the  NACEPT 
Superfund  Subcommittee  will  involve 
discussion  of  the  latest  version  of  the 
Subcommittee's  draft  report.  The  agenda 
for  the  meeting  will  be  available  one 
week  prior  to  the  meeting's  occurrence. 

Public  Attendance 

The  public  is  welcome  to  attend  all 
portions  of  the  meeting.  Members  of  the 
public  who  plan  to  file  written 
statements  and/ or  make  brief  (suggested 
5-minute  limit)  oral  statements  at  the 
public  sessions  are  encouraged  to 
contact  the  Designated  Federal  Official. 
Each  day  will  have  one  public  comment 
period. 
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D.iteH:  September  29,  2003. 

Angelo  Carasea. 

Dfsin;n,itt:d  Fvderal  Officer.  SIACEPT 
^upcrfund  SubcommiUee^ 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2003-0034:  FRL-7328-9] 

Draft  Instructions  for  Reporting  for  the 
2006  Partial  Updating  of  the  TSCA 
Chemical  Inventory  Database;  Request 
for  Comment  and  Notice  of  Public 
Meeting 

AGENCY:  Liu  iroiinit-ntrtl  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  is  convening  a  public 

meetint;  tn  receive  comments  from 
persons  reporting  tiatd  required  hv  the 
Inventorv  I'pdate  Rule  on  the  draft 
instructions  for  reporting  in  idOf)  The 
instnu  tions  have  ht-en  re\  i>ed  in 
response  to  dinendint'iits  t,,  40  (;}•■(<  part 
710  promulgated  nn  fanuary  7.  2003, 
which  suhstantialh  inndjfv  the 
information  whit  h  must  he  reported  for 
the  parthil  upciating  of  the  TSf^A 
C"hemi(  al  Inventorv  Database  beginning 
in  2006.  The  meeting  is  open  to  the 
public. 

DATES:  The  public  meeting  will 
commence  at  10;  U)  a.m.  on  Wednesday. 
October  1.5,  JOO.J.  and  end  at  _ 
approximateh  '\  p  m   nn  the  sariif  fia\ 
ADDRESSES:  The  public   meeting  will  lie 
held  at  the  l.e  Meridien  (Chicago,  '-ill 
North  Rush  Street,  at  Michigan  .\venue. 
Chicago.  IL  tj0611   This  meeting  is  being 
held  in  cimiunction  with  the  200f  TS(!A 
Fundamentals  Workshop  spoii.Nored  by 
the  Synthetic  Organic  Chemicals 
Manufai  turing  Association,  infnrinalion 
on  this  workshop  is  available  at 
www  socma  com  1  Con ferences/ 
TSCAWarkshnp  htm  ' 

FOR  FURTHER  INFORMATION  CONTACT:  h'l  T 

general  information  contact:  Barbara 
Cunningham.  .\c:ting  Director, 
Environmental  Assistance  Division 
(7408M1.  Office  of  Pollution  Prevention 
and  ToxK  s.  Environmental  Protection 
Agencv,  1200  Pennsylvania  Ave..  NW  . 
Washington,  DC  204HO-0001,  telephon" 
number-  (202)  5,t4-1404;  e-mail  address: 
TSCA -//f)t/;np<a.ppa. gov. 

For  tt'chmcal  information  contact 
Fredric  C.  .Arnold.  E(  onomu  s. 
Exposure,  and  Technologv  Division 
(7406M)  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  1200  Pennsvlvania  .\ve  ,  .N'W  . 
Washington.  DC  20460-0001;  telephone 


number;  (202)  564-8521,  e-mail 
address  (jr/io/t/  frrci'ffjepa  i^ov. 

SUPPLEMENTARY  INFORMATION: 
I.  (leneral  Information 

A  Dues  this  Aitiun  Appiv  to  Me.'' 

You  may  he  potentially  affected  bv 
this  action  if  you  manufaiture  chemical 
substances  currently  subject  to  reporting 
under  the  Inventorv  I'pdate  Rule  (IIJR) 
as  .imended  on  |amiar\  7.  2003.  and 
(  oddicd  a.s  40  CFR  part  710.  Persons 
who  pro(  rss  I  heiTiK  al  substances  but 
who  do  not  maiiutaitiire  or  import 
cheiTii(;al  >ubst,inces  ,ire  not  recjuircHJ  to 
(  omjily  with  the  recpiirements  of  40  CFR 
part  710   Potentially  affec:ted  entities 
may  inclucie,  but  are  not  limited  to; 

Chemic:al  manufaiturers  and 
importt!rs  currently  subjei:t  to  11 'R 
reporting,  including  manufac  turers  and 
importers  of  inorganic:  c  hemical 
substances  (NAICS  codc-s  ,i25.  32411) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  prcjvides  a  guide 
for  readers  regarding  tmtitios  likely  to  be 
affected  by  this  ac  tioii  Other  t\pes  of 
entities  not  listed  in  this  unit  could  aLso 
be  affected.  The  North  American 
Industrial  (^lassifii  .itioii  Svstem 
iN.MCSi  (  odes  li,i\i'  lu'i'ii  provided  to 
assist  voii  and  others  111  determining 
whether  this  ai  tion  might  ap{)ly  to 
cert.iiii  f'litities    Id  determine  whether 
you  or  ',  our  business  iua\'  he  affec  ted  bv 
this  ,((  tion    \oii  should  caretullv 
ex.iiiiiiie  ttif  .ip[ilii  abilil\'  provisions  at 
40  CFR  :"!()  4H    Ifvou  have  aiiv 
(jiicsiioiis  rt'garding  the  applicability  of 
this  action  to  ,1  partic  ular  entity,  consult 
the  tec  hnn  al  <  ont.ic  t  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

B  Hon  dan  I  Get  Copies  of  this 
Document  and  Other  Hehited 

lnforn\iitii>n' 

1    D<H  l^et   KP.\  has  established  an 
oiticial  public  docket  tor  this  action 
under  docket  ID  number  OPPT  2003- 
00:i4   The  offii  ial  publu   doc  ket  i;onsists 
of  the  doi  iiineiits  specificjallv  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  ac;tion,  .Mthough,  .1  part  of  the 
official  liocket,  the  public  docki^t  does 
not  include  (^imfideiitial  Business 
Information  (CBI)  or  other  information 
whose  dis(  losiire  is  restru:ted  bv  statute. 
The  ottic  icil  pubhc  docket  is  the 
I  ol|e(  tion  ot  materials  that  is  available 
tor  publu   viewing  at  the  EPA  Docket 
Center.  Rm    Bl02-Reading  Room,  EPA 
West.  1  101  Constitution  Ave.,  NW.. 
Washington.  I)( :  The  EPA  Docket 
Center  is  open  from  H;30  a.m.  to  430 
p  ni  .  Moiida\  through  Frida\ .  exc  luding 
legal  holidavs.  The  EPA  Docket  Omter 


Reading  Room  telephone  number  is 
(202)  566-1744  and  the  telephone 
number  for  the  OPPT  Docket,  which  is 
located  in  EPA  Docket  Center,  is  (202) 
566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  J/ww'w. epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at:  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  dot:uments  in  the  public 
docket  that  are  available  electronically. 
Although,  not  all  docket  materials  may 
be  available  cdectronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
fac:ility  identified  in  Unit  I.B,1.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

II.  Background 

EPA  is  convening  a  public  meeting  to 
receive  commcmts  on  the  Instructions 
for  Reporting  for  the  2006  Partial 
Updating  of  the  TSCA  C;hemical 
Substance  Inventory.  EPA  is  required  by 
section  8(b)  of  the  Toxic:  Substances 
Control  Ac:t  (TSC^A)  to  compile  and 
update  an  inventory  of  chemic;al 
substances  manufactured  or  imported  in 
the  United  States.  Every  4  years. 
manufac;turers  (including  importers)  of 
certain  chemical  substances  on  the 
Chemic;al  Substanc;t!s  Inventory  have 
been  required  to  report  data  specified  in 
the  TSC^A  section  8(a)  Inventorv  Update 
Rule  (lUR),  40  CiFR  part  710.  Past 
updat»>s  included  information  on  the 
chemical's  production  volume,  site- 
limited  status,  and  plant  site 
information.  Amendments  to  the  lUR 
promulgated  on  (anuarv  7,  2003  (68  FR 
848) (FRL-6767-4)  expanded  the  data 
reported  on  certain  c;hemicals  to  assist 
EPA  and  others  in  screening  potential 
exposures  and  risks  resulting  from 
manufacturing,  processing,  and  use  of 
TSCA  chemical  substances.  At  the  same 
time,  EPA  amended  the  lUR  regulations 
to  increase  the  production  volume 
threshold  which  triggers  reporting 
rec}uirements  from  10,000  pounds  per 
year  to  25,000  pounds  per  year  and 
established  a  new  higher  threshold  of 
300,000  pounds  per  year  above  which 
manufacturers  must  report  additional 
information  on  down-stream  processing 
and  use  of  their  chemical  substances. 
The  2003  amendments  to  the  lUR  also 
revoked  the  exemption  from  reporting 
for  inorganic  chemical  substances. 
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provided  a  partial  exemption  from 
reporting  of  processing  and  use 
information  for  chemical  substances  of 
low  ciurent  interest,  and  continued  the 
current  exemption  from  reporting  for 
polymers,  microorganisms,  and 
naturally  occurring  chemical 
substances.  These  changes  modify 
requirements  for  information  collected 
in  calendar  year  2005  and  submitted  in 
2006  and  thereafter.  The  public  meeting 
may  be  of  interest  to  persons  currently 
reporting  under  the  lUR  and  to 
manufacturers  of  inorganic  chemical 
substances. 

The  public  meeting  will  include  a 
series  of  presentations  by 
representatives  of  EPA  on  the 
instructions  for  reporting  for  the  2006 
partial  updating  of  the  TSCA  chemical 
inventory  database.  Presentation  topics 
will  include  reporting  requirements, 
instructions  for  completing  the 
reporting  form,  how  to  assert 
confidentiality  claims,  and  how  to 
submit  completed  reports  to  EPA.  After 
each  presentation,  persons  attending  the 
public  meeting  will  be  invited  to 
comment  on  the  clarity,  completeness, 
and  usefulness  of  the  instructions. 
Comments  may  also  be  submitted  in 
writing  following  the  public  meeting; 
comments  should  be  submitted  within 
30  days  after  the  meeting  to  receive 
timely  attention.  The  purpose  of  the 
public  meeting  is  to  receive  input  for 
improving  the  instructions;  subsequent 
meetings  are  planned  for  2004  to 
provide  training  to  persons  who  must 
report  in  2006  under  the  lUR. 

Persons  plaiming  to  attend  the  public 
meeting  are  encouraged  to  register  with 
the  technical  contact  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT.  Persons  registering  for  the 
meeting  will  receive  by  e-mail  a  copy  of 
the  draft  instructions  prior  to  the 
meeting.  Prior  registration  is  not 
required  to  attend  the  focus  group 
meeting.  There  is  no  charge  for 
attending  this  public  meeting. 

List  of  Subjects 

Environmental  protection,  chemicals, 
reporting  and  recordkeeping 
requirements. 

Dated:  September  25,  2003. 
Margaret  Schneider, 

Acting  Director.  Office  of  Pollution  Prevention 
and  Toxics. 
|FR  Doc.  03-25275  Filed  10-2-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7565-1] 

Agency  Policy  and  Guidance:  Draft 
Small  Local  Governments  Compliance 
Assistance  Policy 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Request  for  public  comment. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  today  seeks 
public  comment  on  proposed  revisions 
to  its  1995  Policy  on  Flexible  State 
Enforcement  Responses  to  Small 
Community  Violations  (the  Small 
Communities  Policy).  The  Small 
Communities  Policy  encourages  states  to 
enhance  protection  of  public  health  and 
the  environment  by  providing 
comprehensive  environmental 
compliance  assistance  to  the  72%  of 
American  communities  that  are  home  to 
2,500  or  fewer  permanent  residents.  If 
the  actions  of  the  state  to  provide 
compliance  assistance  and  the  actions  of 
the  small  community  to  achieve 
compliance  stay  within  the  parameters 
of  the  Small  Communities  Policy,  EPA 
will  generally  defer  to  the  state's 
decision  to  reduce  or  waive  the 
noncompliance  penalty  that  EPA 
guidance  would  normally  require  the 
state  to  assess  for  the  small  community's 
violations.  Diuring  the  course  of  the 
compliance  assistance,  the  small 
commimity  must  work  in  good  faith 
with  the  state  to:  (1)  Evaluate  the  small 
community's  compliance  status  and 
identify  all  of  its  environmental 
violations;  (2)  develop  a  priority-based 
schedule  for  the  small  commimity  to 
achieve  compliance  with  all  applicable 
environmental  requirements  as  soon  as 
practicable;  and  (3)  build  the  technical, 
managerial,  and  financial  capacity  the 
small  community  needs  to  achieve  and 
sustain  comprehensive  environmental 
compliance.  The  central  tenets  of  the 
Small  Communities  Policy  are: 

1.  Good  faith  efforts;  2.  enforceable 
commitments;  and  3.  comprehensive 
compliance  with  all  environmental 
requirements. 

"The  1995  Small  Communities  Policy 
can  be  downloaded  from  the  Internet  at 
h  ttp  ://www.  epa  .gov/compliance/ 
resources/policies/incentives/ 
smallcommunity/ scpolicy.pdf. 

EPA  now  proposes  a  number  of 
revisions  intended  to  extend  the  scope 
of  the  Small  Communities  Policy.  The 
policy  will  be  retitled  the  Small  Local 
Governments  Compliance  Assistance 
Policy  to  clarify  EPA's  intent  that  the 
policy  benefit  units  of  local  government. 


To  make  the  benefits  of  the  Small 
Local  Governments  Compliance 
Assistance  Policy  available  to  a  greater 
number  of  small  local  governments, 
EPA  proposes  to: 

1.  Defer  to  states'  decisions  to  reduce 
or  waive  the  normal  noncompliance 
penalties  of  local  governments  with 
3,300  or  fewer  permanent  residents — if 
the  actions  of  the  state  to  provide 
compliance  assistance  and  the  actions  of 
the  local  government  to  achieve 
compliance  are  consistent  with  the 
parameters  established  by  the  Small 
Local  Governments  Compliance 
Assistance  Policy. 

2.  Defer  to  states'  decisions  to  reduce 
or  waive  the  normal  noncompliance 
penalties  of  local  governments  with 
between  3,301  and  10,000  permanent 
residents — if  a  state  has  followed 
guidelines  in  the  Small  Local 
Governments  Compliance  Assistance 
Policy  io  determine  that  the  technical, 
managerial,  and  financial  capacity  of  the 
local  government  is  so  limited  that  the 
local  government  is  unlikely  to  achieve 
and  sustain  comprehensive 
environmental  compliance  without  the 
state's  assistance;  and  if  the  actions  of 
the  state  to  provide  compliance 
assistance  and  the  actions  of  the  local 
government  to  achieve  compliance  are 
consistent  with  the  parameters 
established  by  the  policy. 

To  make  the  benefits  of  the  Small 
Local  Governments  Compliance 
Assistance  Policy  available  in  a  wider 
range  of  circumstances,  EPA  proposes  to 
defer  to  states'  decisions  to  reduce  or 
waive  the  normal  noncompliance 
penalties  for  eligible  local  governments 
that  enter  into  an  enforceable  agreement 
to:  1.  correct  known  violations;  and  2. 
develop  and  implement  Environmental 
Management  Systems  for  their 
governmental  operations.  EPA  also 
proposes  to  defer  to  states'  decisions  to 
reduce  or  waive  the  normal 
noncompliance  penalties  for  eligible 
local  governments  with  between  3.301 
and  10,000  permanent  residents  that 
enter  into  enforceable  agreements  either 
to  achieve  comprehensive 
environmental  compliance  or  to  develop 
and  implement  environmental 
management  systems  within  the 
"fenceline"  of  a  subset  of  their 
government  operations. 

EPA  also  seeks  public  comment  on 
whether  and  how  the  Agency  could 
implement  a  policy  similar  to  the  Small 
Local  Governments  Compliance 
Assistance  Policy  for  its  compliance 
assistance  and  enforcement  activities 
where  EPA  directly  implements  a 
program,  where  EPA  retains  primar\' 
enforcement  authority,  or  where  EPA 
takes  action  after  consulting  with  a  State 
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that  has  primacy  or  has  been  authorized 
to  implement  a  Foderai  program. 
DATES:  The  Agencv  requests  comments 
on  today  s  proposal  (Comments  must  be 
received  or  post-marked  by  midnight 
lanuarv  2.  2004  Clomments  received 
after  this  date  may  not  be  considered  in 
decision  making  on  the  proposed 
policy. 

ADDRESSES:  Send  written  comments  (in 

triplicate,  if  possible)  to;  the  Docket 
Clerk.  I'  S   Environmental  Protection 
Agency  Enforcement  and  ("ompliance 
Docket  and  Information  Center.  Mail 
Code:  2201T).  Do<  ket  .Number  EC-P- 
2001-003,  U.S.  Environmental 
Protection  Agencv.  1200  Pennsvlvania 
Ave  .  N'W  .  Washington.  DC  20004 
Please  use  a  font  size  no  smalitT  than 
12.  Comments  may  also  be  sent 
electronicallv  to  do<  ket  oei  cv^epogov, 
or  fa.\ed  to  (202)  .S6t>-1511.  Attach 
electronic  comments  as  an  ASCii  (text) 
fde,  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Be  sure  to  include  the  docket  number 
EC-P-2001-OO:?  on  vnur  document   In 
person,  deliver  comments  to  the 
Enforcement  and  Compliance  Docket 
and  Information  Onter,  US 
Environmental  Protection  Agencv.  1200 
Pennsvlvania  Ave.,  NfW.,  EPA  West, 
Room  B1J3.  Washington.  DC  20004 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Harmon,  telephone  (202)564- 
7049;  e-mail  barman  krnneth&epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  and  History 

EPA's  enforcement  response  policies 
generally  provide  for  initiation  of  an 
enforcement  action  and  assessment  of 
standard  penalties  (whic:h  can  be 
adjusted  downward  on  the  basis  of  the 
violator's  inabilitv  to  pav)  if  a  local 
government  entit\  is  discoverf'd  to  have 
violated  environmental  regulations  In 
1994.  EPA  began  informal  discussions 
with  the  States  of  Oregon  and  Idaho, 
later  joined  by  the  State  of  Nebraska, 
centered  on  those  States'  planned  use  of 
enforcement  discretion  with  respect  to 
small  community  vi(jlators.  These  States 
noted  that  small  communities  may  have 
more  difficultv  complving  with 
environmental  regulations  than  larger 
communities  dn   Small  communities 
that  lack  personnel  trained  in 
environmental  management  may  be 
unaware  of  environmental 
requirements  (Once  informed  of  their 
environmental  noncompliance,  small 
communities  may  not  know  how  to 
correct  their  problems   Because  small 
communities  have  a  smaller  tax  base 
and  a  smaller  pool  of  ratepayers,  their 
residents  often  must  pay  higher  per 
household  costs  for  environmental 


compliance  Oregon.  Idaho,  and 
Nebraska  sought  assurances  that  EPA 
would  defer  to  a  .State's  exercise  of 
enforcement  discretion  to  reduce  or 
waive  the  normal  noncompliance 
penaltv  where  a  State  determines  that  a 
small  communitv  violator  is  working 
diligentlv  in  good  faith  to  identifv  and 
correct  its  noncompliance. 

In  1995.  EPA  responded  by  issuing 
the  Policy  on  Flfxihlf  Staff  Enforcement 
Responses  to  Small  dommunitv 
Violations  ("the  Small  Communities 
Policy").  The  Small  Communities  Policy 
established  parameters  within  which 
EP.^  encourages  .States  to  provide 
incentives  for  small  communities  to 
seek  .State  assistance  in  identifying  their 
environmental  problems,  developing  a 
priority-based  schedule  for  returning  to 
full  comprehensive  environmental 
( i)mplian(  e,  and  building  the  'echnical. 
managerial,  and  financial  capacity 
needed  to  achieve  and  sustain 
compliance. 

II.  Overview  of  the  Small  Communities 
Policy 

EPA's  1995  Small  Communities  Policy 
gives  States  '  L:onsiderable  freedom  to 
tailor  small  ( ommunity  environmental 
compliance  assistance  practices  or 
programs  that  meet  spec:ific  local  needs. 
EPA's  deference  on  penaltv  reductions 
and  waivers  under  the  Small 
Communities  Policy  is  generally 
restricted  to  agreements  States  enter  into 
with  communities  with  no  more  than 
2.500  permanent  residents.  These 
communities  must  be  working  diligently 
in  good  faith  to  acihieve  and  sustain 
comprehensive  environmental 
compliance,  i.e  .  com[)liance  with  everv 
environmental  requirement  to  which 
their  government  operations  are  subject. 
If  a  small  communitv  i:annot  achieve 
i;omprehensive  compliance  within  180 
days  of  the  .State's  commencement  of 
compliance  assistance  to  the 
(  (immunitv.  within  that  same  180  davs. 
the  (  oiTimunitv  must  enter  into  a  written 
and  enforc:eable  agreement  with  the 
State  that  establishes  a  schedule  for 
addressing  and  correcting  all  of  its 
env  irorimental  violations  as  soon  as 
practicable.  A  State  that  seeks  EPA's 
deference  to  its  decision  to  reduce  a 
small  communitv's  noncompliance 
penalties  must  have  adequate  processes 
for: 

•  Responding  quickly  to  requests  for 
compliance  assistance; 


'  "State'   means  the  agency  of  any  State. 
Commonwealth,  or  teiritorv  of  the  United  States 
that  has  received  EP.^'s  approval  to  implement 
environmental  laws  and  regulations.  An  Indian 
Tribe  can  be  a  State  if  it  has  .■eceived  BPAs 
approval  fur  treatment  as  a  State 


•  Selecting  communities  to 
participate  in  the  State's  compliance 
assistance  program; 

•  Assessing  a  community's  good  faith 
and  compliance  status; 

•  Establishing  priorities  for 
addressing  noncompliance;  and 

•  Ensuring  prompt  correction  of 
violations 

The  Agency  reserves  all  of  its 
enforcement  authorities,  including  its 
discretion  to  initiate  an  enforcement 
action  to  address  any  violation  or 
circumstance  that  may  present  an 
imminent  and  substantial  endangerment 
to.  has  caused  or  is  causing  actual 
serious  harm  to.  or  presents  a  serious 
threat  to.  public  health  or  the 
environment. 

Deference  under  the  Small 
Communities  Policy  is  not  warranted  if. 
in  EPA's  judgment,  a  State's  program  to 
reduce  or  waive  small  communities' 
noncompliance  penalties  in  exchange 
for  comprehensive  environmental 
compliance  fails  to  satisfy  the 
conditions  of  the  Small  Communities 
Policy.  Neither  is  deference  under  the 
Small  Communities  Policy  warranted  if. 
in  EPA's  judgment,  a  State's  application 
of  its  program  to  reduce  or  waive  small 
communities'  noncompliance  penalties 
in  exchange  for  comprehensive 
environmental  compliance  fails  to 
provide,  in  a  specific  case,  adequate 
protection  to  human  health  and  the 
environment  because  that  application 
neither  requires  nor  results  in 
reasonable  progress  toward,  and 
achievement  of.  environmental 
compliance  by  a  date  certain. 

III.  Differences  Among  the  Self- 
Disclosure  Policies 

In  addition  to  the  Small  Communities 
Policy,  EPA  has  issued  Incentives  for 
Self-Policing:  Discovery.  Disclosure, 
Correction  and  Prevention  of  Violations 
(the  Audit  Policy)  and  the  Small 
Business  Compliance  Policy  (the  Small 
Business  Policy),  both  of  which  were 
last  revised  in  April  of  2000.  These 
policies  provide  penalty  relief  to 
regulated  entities  who.  upon 
discovering  their  violations,  promptly 
disclose  them  to  EPA  and  promptly 
return  to  compliance.  Although  the 
Small  Communities  Policy  is  often 
grouped  with  the  Audit  Policy  and  the 
Small  Business  Policy  under  the  shared 
term  "self-disclosure  policies,"  it  differs 
in  significant  ways.  The  Audit  Policy 
and  the  Small  Business  Policy  apply 
only  to  violations  discovered  outside 
the  scope  of  a  compliance  assessment 
required  by  statute  or  regulation.  The 
Small  Communities  Policy  can  apply  to 
a  violation  no  matter  how  discovered.  It 
can  apply  to  violations  discovered 


•iT^tin 
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outside  the  scope  of  required 
compliance  assessments  as  well  as  to 
violations  discovered  during  required 
compliance  assessments  and  to 
violations  discovered  by  the  regulator 
during  the  course  of  an  inspection. 
While  the  Audit  Policy  and  the  Small 
Business  Policy  do  not  provide  penalty 
relief  for  repeat  violations,  the  Small 
Communities  Policy  allows  application 
of  the  policy  to  communities  with  a 
history  of  noncompliance  if  the  State 
determines  that  the  community  has 
been  acting  in  good  faith  and  to  the  best 
of  its  ability  to  address  violations  and 
achieve  compliance.  The  Audit  Policy 
and  the  Small  Business  Policy  generally 
allow  disclosing  violators  no  more  than 
60  days  and  90  days,  respectively,  to 
correct  their  violations  (the  Small 
Business  Policy  will  allow  180  days  for 
corrections  if  the  violator  first  submits 
a  written  schedule,  and  up  to  360  days 
for  corrections  if  the  violator  will 
correct  the  violations  by  putting 
pollution  prevention  measures  in  place). 
The  Small  Communities  Policy  gives 
communities  up  to  180  days  to  correct 
violations  without  a  written  agreement 
and  schedule,  but,  if  a  community 
cannot  achieve  compliance  within  180 
days,  the  policy  permits  the  community 
to  enter  into  a  written  and  enforceable 
agreement  with  the  State  establishing  a 
schedule  for  the  community  to  address 
all  of  its  violations  as  expeditiously  as 
practicable  in  order  of  risk-based 
priority.  Also,  the  Audit  Policy  and  the 
Small  Business  Policy  do  not  require,  as 
the  Small  Communities  Policy  does,  that 
noncompliers  evaluate  their  compliance 
with  all  applicable  regulatory 
requirements.  This  significant  difference 
between  the  Small  Communities  Policy 
and  the  other  self-disclosure  policies  is 
the  best  illustration  that  the  Small 
Communities  Policy  has  a  different 
purpose.  The  Audit  Policy  and  the 
Small  Business  Policy  are  intended  to 
provide  incentives  for  regulated  entities 
to  conduct  self-audits  and  disclose  the 
violations  they  discover.  The  Small 
Communities  Policy  is  intended  to 
encourage  States  to  conduct 
comprehensive  evaluations  of  their 
small  communities'  compliance  with 
every  environmental  requirement  that 
applies  to  the  community's 
governmental  operations,  and  then  work 
with  communities  to  help  them  build 
the  technical,  managerial,  and  financial 
capacity  they  need  to  achieve  and 
sustain  comprehensive  environmental 
compliance. 

IV.  The  January  23,  2002  Federal 
Register  Notice 

Although  State  comprehensive 
environmental  compliance  assistance 


programs  have  provided  compliance 
assistance  to  more  than  250  small 
communities  since  EPA  issued  the 
Small  Communities  Policy,  most  of  that 
activity  took  place  in  just  two  States.  In 
discussions  with  small  community  and 
State  stakeholders  questioning  why  so 
few  States  had  implemented  the  policy, 
EPA  learned  that  many  stakeholders 
find  aspects  of  the  policy  problematic. 
Some  stakeholders  believe  that  the 
Small  Communities  Policy's  population 
cap  of  2,500  is  too  low.  Many  States 
point  out  that  EPA  has  not  provided 
funding  for  States  to  establish  programs 
offering  comprehensive  environmental 
compliance  assistance  to  small 
communities.  Many  small  communities 
do  not  see  how  participating  in  a  State's 
comprehensive  compliance  assistance 
program  would  benefit  them.  These  and 
other  perceived  shortcomings  of  the 
policy  were  seen  as  impediments  to  its 
more  wide-spread  implementation 
among  the  States. 

On  January  23,  2002,  EPA  published 
a  Federal  Register  notice  (67  FR  3185) 
requesting  public  comment  on  possible 
revisions  to  various  aspects  of  the  Small 
Communities  Policy.  The  Federal 
Register  notice  sought  comment  on:  (1) 
Raising  the  policy's  population  cap  to 
allow  participation  of  larger  (but  still 
small)  communities;  (2)  allowing 
comprehensive  environmental 
compliance  assistance  projects  confined 
within  the  "fenceline"  of  one  of  a 
community's  operations:  (3)  reducing 
the  resource  burdens  associated  with 
establishing  and  participating  in 
comprehensive  environmental 
compliance  assistance  programs;  and  (4) 
enhancing  incentives  for  both  States  and 
small  local  governments  to  participate 
in  such  programs.  The  Federal  Register 
notice  also  discussed  the  relationship 
between  actions  undertaken  in 
accordance  with  the  Small  Communities 
Policy  and  actions  undertaken  as  part  of 
an  environmental  management  system 
(EMS).  EPA  noted  that  if  a  smalllocal 
government  receiving  comprehensive 
environmental  compliance  assistance 
fi-om  the  State  were  to  develop  and 
implement  an  EMS  as  part  of  its  strategy 
to  address  its  noncompliance,  the  local 
government  should  incorporate  its  EMS 
activities  into  the  written  and 
enforceable  agreement  and  the  schedule 
required  by  the  policy.  Finally,  EPA 
requested  comment  nn  more  general 
aspects  of  the  Small  Communities 
Policy,  including  the  policy's  definition 
of  community,  the  time  frames  for 
disclosure  and  correction  of  violations, 
and  the  types  of  violations  to  which  the 
Small  Communities  Policy  wouM  applv. 

EPA  received  comments  from  ten 
respondents.  A  summary  of  these 


conuments  and  the  comments 
themselves  are  available  from  EPAs 
Enforcement  and  Compliance  Docket 
and  Information  Center  (EDIC)  in  the 
EPA  Docket  Center  (EPA/DC),  EPA  West 
Room  B102,  1301  Constitution  Avenue, 
NW.,  Washington,  DC  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Mondav 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  of  the  EDIC  is 
(202)  566-1514.  An  electronic  version  of 
the  public  docket  is  available  through 
EPA  Dockets  (EDOCKET)  at  http:// 
www.epa.gcv/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,  "  then  type  in  the 
docket  ID  number  identified  above. 

V.  The  Role  of  the  EPA  Inspector  in 
Providing  Compliance  Assistance 
During  Inspections 

On  June  25,  2003,  EPA  issued  a 
national  policy  titled:  The  Role  of  the 
EPA  Inspector  in  Providing  Compliance 
Assistance  During  Insppctions 
(Inspector  Policy).  EPA's  Inspector 
Policy  concerns  the  actions  of  EPA 
inspectors,  not  State  inspectors, 
conducting  compliance  inspections,  but 
it  can  provide  useful  guidance  for 
States.  The  Inspector  Policy  encourages 
EPA  inspectors'  current  practice  of 
providing  compliance  assistance  during 
on-site  compliance  inspections,  and 
clarifies  what  compliance  assistance  is 
appropriate  in  such  circumstances.  The 
Inspector  Policy  can  be  accessed  at 
w\\'w.epa.gov/Complianct-/resources/ 
policies/monitoring/  inspection/ 
inspectorrole.pdf. 

VI.  Proposed  Changes  to  the  Small 
Communities  Policy 

EPA  todav  proposes  replacing  the 
term  "community"  with  the  term  "local 
government  '  as  derix'ed  from  IJ  S. 
Census  Bureau  definitions.  This  changt-, 
which  clarifies  EPA's  intent  to  focus 
compliance  assistance  on  small 
governmental  entities,  is  also  reflected 
in  the  title  of  the  revised  j olicy:  thf 
Small  Local  Covernments  Compliance 
Assistance  Pnlicv.  EPA  also  proposes 
three  major  c:hanges  to  the  Small 
Communities  Policy,  one  related  t.>  the 
cap  on  the  population  of  participating 
local  govi'rnments.  one  allowing 
projects  of  restricted  scope  in  some 
circumstances,  and  one  encouraging 
local  governments  to  de\olop  and 
implement  EMS.  These  changes  are   . 
intended  to  make  if  easier  for  more  local 
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giivemmt'nts  to  g*'t  needed  C()rn()lun<>' 
assistarif.e  from  their  States,  and  t<i 
promote  more  effective  maridgement  of 
environmental  responsibilities  bv  lo(  al 
governments 

The  following  sei  tions  discuss  the 
revised  term  used  to  describe  tnitities 
eligible  for  participation  under  the 
polif  V.  proposed  Tf'visions  to  the 
population  cap  and  to  the  requirement 
of  C(_)mprehensive  assistance  at  all  of  a 
local  governments  operations,  and  the 
proposed  addition  of  an  EMS  option 

.-^   Entitles  Eliiiihlf'  T"  Rh't-t'ivf  nil 

The  m4.S  Small  C.niuntunities  Policy 
applied  to  "snail  (  ommunite's",  vvhi(  h 
EP.\  defined  as    (  oInmunltle^,  generalK 
comprised  of  fewer  than  2.500  residents. 
(that  arej 

•  Non-profit 

•  CJo\erning  entities  (incorporated  or 
unincorporated) 

•  That  own  facilities  that  supply 
munu;ipal  services 

EF.\  now  t)cop(isH>  til  minimize 
possible  confusion  bv  replacing  the  term 
"communitv  '  with  the  term  "local 
government",  thereby  designating 
familiar.  legalU  -dffirvii  f'ntitifs  a>  those 
entities  eligible  tn  rft  ^'iv>'  benefits  under 
the  policy  Although  EPA  origmallv 
adopted  a  broad  definition  of  pligible 
entities  to  provide  States  tlexibilitv  to 
ilevelop  (onipliance  assist.ince 
programs  that  addressed  the  State's 
particular  needs,  in  the  seven  years  the 
policv  has  been  in  force.  V.V .\  has  seen 
no  ev  idem  e  that  States  wish  to  offer 
comprehensive  environmental 
compliance  assistance  to  communities 
that  are  not  traditional  units  of  local 
government  EP.As  proposal  derives  its 
definition  of  "local  government"  from 
I'nited  States  (iensus  Bureau  definitions 
(see,  rtivvv  censu.s.gov/geo  I'www.'tiUfrf 
glnsscm'  htinl^s^lossary]  related  to 
"governmental  unit".  As  used  by  the 
policv.  the  term    local  govemmenf  ran 
mean  any  organized  unit  of  government 
authorized  in  a  States  constitution  tiid 
statutes,  and  established  to  pro\  ide 
general  government  for  a  defined  area 
This  inc:ludes  governments  designated 
as  a  county,  parish  (in  Louisiana), 
munifipalitv.  borough,  citv.  village, 
town,  township,  or  plant. ition  (in 
Maine) 

EPA  acknowledges  that  this  definition 
differs  from  "l(K:al  government"  as 
defined  in  Section  2  of  the  Homeland 
Se<  uritv  .\cX  of  2002  (Pub.  L.  107-296). 
For  the  purposes  of  that  Act.  Congress 
defined   local  go\ernment'  as: 

[A)  A  countv.  municipalitv.  f  itv. 
town,  township.  lor:al  publu  authority, 
school  district,  special  distriL:t, 
intrastate  district.  (  ounr  il  of 


governments  (regardless  of  whether  the 
council  of  governments  is  incorporated 
as  a  nonprofit  i  orporation  under  .State 
law),  regional  or  interstate  government 
entitv.  or  ageiu  v  or  instrumentality  of  a 
loc  al  government; 

(B)  An  hidian  tribe  or  authorized 
tribal  organization,  or  in  Alaska  a  Native 
village  or  .Maska  Regional  Native 
Corporation;  and 

(C)  A  rural  community, 
unincorporated  town  or  village,  or  other 
public  fntitv 

For  the  Siiuill  Iah  al  dovfrninriits 
Citiiipliance  Assistance  Policy  EPA 
proposes  a  more  restrictive  definition 
because  it  is  the  Agencv's  intention  to 
fo(  us  the  benefits  of  the  policv  on  small 
units  of  general  purpose  local 
government.  It  is  EPA's  belief  that 
special  districts  and  governmental 
entities  comprised  of  more  than  one 
participating  governmental  unit  are 
created  specificallv  for  the  })urp()se  of 
ensuring  that  the  resulting  governmental 
unit  has  the  technu  al.  managerial,  and 
financial  capacity  to  discharge  its 
responsibilities.  EPA  also  believes 
single-medium  i  ompliance  assistance 
programs  or  <  omjiliance  assistance 
efforts  designed  for  that  spec;ific  sector 
of  the  regulated  communitv  can  best 
meet  the  rieetls  of  governmental  entities 
created  for  the  purpose  of  delivering  one 
tvpe  of  serv  ice  (not  general  services)  to 
the  public. 

EPA  invites  public;  c;()mnient  on  this 
proposed  (  hange  to  the  definition  of 
entities  eligible  to  receive  the  full 
benefits  of  the  Small  Local  (iovfrnments 
Compliance  Assistiuiic  Policy. 
partii:ul,irl\  to  the  extent  the  policv 
would  now  not  applv  either  to 
unincorporated  entities  that  provide 
miinu  ipal  stTVn cs,  or  to  distric;t 
^Mwmmeiit  -•Iltlt^•^  authorized  by  State 
statute  to  pro\  ide,  not  giMieral  services, 
but  to  perform  ,i  spec  ific  function  [e.g.. 
schonl.  w.itt-r,  or  power  districts). 

B  Proposed  Revisions  to  thr  Population 
Cap 

EPA's  laiiuarv  2.i.  2002  Federal 
Register  iiotic  e  sought  c;omment  on  two 
■specific  c|uestions  related  to  the 
population  cap:  (1)  Should  the  pcjlicy 
raise  its  current  cap  to  allow 
partic  ip.ition  of  i Dmniunities  with  more 
than  2..'i()()  resident'^:'  liiul  (2)  should  the 
(lopuLition  c  .ip  be  rc!plac:ed  by  a  test  of 
a  coiniiiunitv  N  <  apac  itv  to  address  its 
environmiuital  responsibilities' 

Nine  of  the  ten  i  onimenters  .iddressed 
the  population  i  ap  .\11  nine  favored 
giving  .State  programs  flexibility  to 
admit  c  ommiinities  with  more  than 
2.,^)U0  peruianent  rt'sidcnts   l''oiir 
commenters  supported  raising  the 
population  (  .ip  to  10,000,  both  to  be 


consistent  with  some  of  the  population- 
dependent  provisions  of  the  Safe 
Drinking  Water  Act  (in  which  public 
water  systems  that  serve  more  than 
10.000  users  are  labeled  "large")  and 
because  the  commenters  believe 
c;omniunities  with  populations  of  up  to 
10,000  often  provide  essential  public 
services  to  a  customer  base  too  small  to 
fund  a  full-time  professional 
(environmental  staff.  Three  commenters 
indicated  that  while  a  population  of 
2.500  could  ser\'e  as  a  reliable  rule  of 
thumb  for  determining  which 
c:ommunities  need  compliance 
assistance,  they  recommended  that 
States  be  given  discretion  to  justify 
application  of  the  policy  to  larger 
communities  if  those  larger 
c:ommunities  can  be  shown  also  to  need 
c:ompliance  assistance. 

None  of  the  eight  respondents  who 
offered  comments  on  capacity  tests 
supported  determining  a  community's 
eligibility  for  compliance  assistance 
solelv  on  the  basis  of  a  capacity  test. 
Three  commenters  rejected  c:apacity 
tests  outright,  as  they  believe  small  local 
governments  lack  the  expertise  and 
resources  needed  to  gather  the 
information  that  would  be  required  by 
suc;h  tests,  and  States  lack  the  resources 
needed  to  evaluate  the  large  number  of 
small  local  governments  potentially 
eligible  for  assistance.  Five  commenters 
asserted  that  States  should  have  the 
flexibility  to  use  a  capacity  test  as  a 
means  of  determining  if  a  community 
whose  population  exceeds  the 
population  cap  should  nonetheless  be 
eligible  for  partic:ipatic)n. 

.■\fter  considering  these  comments. 
EP.A  decided  to  propose  a  hybrid 
approach.  The  proposed  revised  policy 
establishes  a  two-tiered  population  cap. 
EPA  will  defer  to  the  States'  acceptance 
into  their  programs  of  local  governments 
with  up  to  3.300  permanent  residents 
without  analysis  demonstrating  a  lack  of 
tec:hnical.  managerial,  or  financial 
capac;ity  on  the  part  of  the  local 
government.  The  proposed  revised 
polic:y  also  provides  that  States  can 
appl\'  a  capac:ity  test  to  justif\'  the 
participation  of  a  local  government  with 
more  than  3.300  but  no  more  than 
10.000  permanent  residents.  As  a 
prac:tic;al  m.itter.  such  an  upper  limit  is 
ntH;essarv  if  EPA  wishes  to  fcjcus 
comprehensive  compliance  assistance 
resources  on  small  local  governments 
who  most  need  it  while  encouraging 
larger  municipalities  to  use  their  greater 
tec;hnic;al.  managerial,  and  financial 
capacity  to  assume  more  responsibility 
for  ensuring  their  environmental 
complianc;e.  In  proposing  these 
population  levels  for  the  population  cap 
.111(1  the  upper  population  limit.  EPA 
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acknowledges  the  desirability  of 
consistency  with  the  definition  of  small 
local  government  in  environmental 
statutes  (most  notably  regulations 
implementing  the  Safe  Drinking  Water 
Act,  in  which  public  water  systems 
serving  3,300  and  fewer  users  are 
labeled  "small"  )  and  in  the  recent 
Public  Health  Security  and 
Bioterrorisim  Preparedness  and 
Response  Act  of  2002  (Pub.  L.  107-188) 
(which,  in  its  amendments  to  the  Safe 
Drinking  Water  Act,  reafjRrmed  3,300  as 
the  population  level  below  which 
public  water  systems  were  exempt  from 
some  requirements).  EPA  also 
acknowledges  that  States,  in 
implementing  the  Small  Local 
Governments  Compliance  Assistance 
Policy  are  free  to  adopt  a  more  stringent 
population  cap  if  they  believe  lower 
population  levels  are  more  appropriate 
for  their  local  circumstances.  If,  for 
example,  a  State  believes  population 
levels  of  2,500  without  a  demonstration 
of  incapacity  and  up  to  5.000  with  a 
demonstration  of  incapacity  are  more 
appropriate  to  its  local  circumstances, 
the  State  can  establish  those  levels  for 
its  program.  A  State  may  choose  to 
evaluate  the  capacity  of  requiring  all 
potential  participating  local 
governments,  or  choose  not  to  conduct 
any  capacity  tests  and  simply  limit 
participation  in  its  program  to  local 
governments  no  larger  than  3,300 
permanent  residents.  A  State  also  has 
the  option  of  providing  comprehensive 
environmental  compliance  assistance  to 
local  governments  without  regard  to 
their  populations,  but  if  the  State 
reduces  or  waives  the  normal 
noncompliance  penalties  of  local 
governments  with  more  than  10,000 
permanent  residents,  EPA  may  find  it 
appropriate  to  initiate  its  own 
enforcement  action  to  recover  additional 
remedies. 

EPA's  proposed  revised  policy 
recommends  that  States  adopt  a  number 
of  listed  capacity  measures  the  Agency 
has  drawn  from  studies  performed  by 
EPA's  Boise  Environmental  Finance 
Center.  In  the  context  of  measuring  the 
ability  of  small  local  governments  to 
implement  the  requirements  of  the  Safe 
Drinking  Water  Act,  the  Boise 
Environmental  Finance  Center 
identified  a  number  of  factors  that 
influence  the  technical,  managerial,  and 
financial  capacity  of  local  governments 
[see.  hit p  J/sspa . boisestate. edu/efc/) . 
EPA  adapted  many  of  these  measures 
for  inclusion  into  the  proposed  revised 
policy,  and  recommends  that  States 
incorporate  these  measures  as 
appropriate  for  their  local  conditions.  A 
State  that  has  provided  compliance 


assistance  to  a  small  local  government 
with  more  than  3,300  but  no  more  than 
10,000  permanent  residents  and  seeks 
EPA  deference  to  its  decision  to  reduce 
or  waive  the  normal  noncompliance 
penalty  of  that  small  local  government 
must  have  a  capacity  test  in  place  and 
consistently  apply  it.  EPA  requests 
comment  on  the  recommended 
measures  presented  in  the  proposed 
revised  policy. 

C.  Fencelining 

Restricting  the  scope  of  activities  to 
the  boundaries  of  some  subset  of 
operations  or  facilities  is  called 
"fencelining".  In  its  January  23,  2002, 
Federal  Register  notice,  EPA  asked  if,  as 
a  cost  saving  measure,  the  Small  Local 
Governments  Compliance  Assistance 
Policy  should  countenance  "fenceline" 
projects.  That  is,  should  the  policy 
apply  if  the  State  and  small  local 
government  designate  one  of  the  local 
government's  operations  [i.e.  vehicle 
fleet  maintenance,  provision  of  drinking 
water,  grounds  keeping,  etc.).  evaluate 
the  local  government's  compliance  with 
every  environmental  requirement  that 
applies  within  the  fenceline  of  that 
operation,  and  develop  and  implement 
a  plan  that  addresses  every 
environmental  concern  within  that 
fenceline? 

Nine  commenters  addressed  this 
point.  Four  commenters  advised  against 
allowing  fenceline  projects.  Fencelining 
need  not  be  incorporated  into  the 
policy,  three  of  these  four  commenters 
asserted,  because  most  States  already 
offer  statute-specific  compliance 
assistance  with  respect  to  individual 
local  government  operations.  These 
commenters  suggested  that  allowing 
fencelining  would  abandon  the  policy's 
primary  purpose — helping  small  local 
governments  achieve  and  sustain 
comprehensive  environmental 
compliance.  Fencelining,  they  feared, 
would  perpetuate  a  focus  on  operations 
with  known  or  suspected  violations 
while  leaving  other  potentially  more 
serious  noncompliance  at  other 
operations  undiscovered  and 
unaddressed. 

Three  other  commenters  believed 
fencelining's  probable  focus  on  known 
compliance  concerns  could  be  used  to 
direct  limited  compliance  assistance 
resoiu-ces  to  where  they  are  most 
needed.  These  commenters,  however, 
advised  limiting  fencelining  in  some 
way.  They  suggested  including 
restrictions  to  ensure  that  the  policy  did 
not  become  a  compliance  assistance 
program  for  one  type  of  operation  only, 
allowing  fencelining  only  at  operations 
EPA  determines  to  be  of  particular 
concern,  or  allowing  fencelining  only  at 


larger  local  governments  where 
conducting  comprehensive  evaluations 
of  all  operations  would  be  a  prohibitive 
drain  on  available  resources. 

EPA  does  primarily  intend  the  policy 
to  promote  the  provision  of 
comprehensive  environmental 
compliance  assistance  to  small  local 
governments.  The  Agency,  however, 
acknowledges  that  fencelining  can  help 
States  limit  the  cost  of  providing 
comprehensive  compliance  assistance  to 
a  local  government  that  engages  in  a 
wide  range  of  operations.  EPA  also 
notes  there  is  no  compelling  reason  to 
limit  the  scope  of  a  fenceline  to  just  one 
of  a  local  governments  operations.  A 
State  and  a  participating  local 
government  may  have  the  capacity  and 
the  desire  to  undertake  a  comprehensive 
compliance  assistance  project 
incorporating  more  than  one,  but  less 
than  all,  of  the  local  government's 
operations. 

After  reviewing  the  comments.  EPA 
proposes  to  defer  to  States'  decisions  to 
reduce  or  waive  the  normal 
noncompliance  penalties  for  fenceline 
projects  involving  only  local 
governments  with  between  3.301  and 
10,000  permanent  residents.  With 
respect  to  compliance  assistance  to 
small  governments  with  3,300  or  fewer 
permanent  residents,  EPA  will  generally 
defer  to  a  State's  decision  to  reduce  or 
waive  the  normal  noncompliance 
penalty  only  if  the  effort  produced  an 
enforceable  agreement  to  achieve 
comprehensive  compliance  at  all  of  the 
small  government's  operations. 

EPA  seeks  comment  on  whether  this 
approach  strikes  an  appropriate  balance 
between  the  Agency's  goal  of 
encouraging  States  to  provide  truly 
comprehensive  environmental 
compliance  assistance  to  small  local 
governments,  and  the  Agency's  goal  of 
encouraging  States  to  provide  some 
form  of  comprehensive  environmental 
compliance  assistance  to  local 
governments  with  between  3,301  and 
10,000  permanent  residents.  In 
developing  this  proposal,  EPA 
considered  that  its  Audit  Policy  and 
Small  Business  Policy  currently  provide 
fenceline-based  penalty  reductions  and 
waivers  to  violators  (including  local 
governments)  that  voluntarily  discover, 
promptly  disclose,  and  expeditiously 
correct  environmental  noncompliance. 

If  the  Small  Communities  Policy  were 
revised  to  support  fenceline  projects  for 
some  local  governments,  it  would  still 
differ  from  the  Audit  Policy  and  the 
Small  Business  Policy  in  some 
important  ways: 

•  Application  of  the  Small 
Communities  Policy  is  not  limited  to 
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those  violations  that  are  \,nliiiit<in!y 
discovered 

•  ProjfMits  under  the  Saiall 
(X'mmunitU's  Polit  y  must  result  in  .in 
assessment  of  the  local  government  s 
compliance  with  all  applicable 
environmental  requirements,  even  if  the 
project  is  cimtined  within  the  tentejine 
of  a  subset  of  the  loc:dl  government  s 
operations 

•  The  Sinall  CJimnuinitji^.',  Policy 
gives  local  go\•ernm^'nts  the  tlf\ibilit\  tn 
prioritize  among  their  violations  and 
develop  a  s(,hedule  to  address  all  of 
their  noncompliance  as  expeditiously  as 
practicable  in  order  of  risk-based 
priority. 

D.  Environmental  Management  Systems 

An  environmental  management 

system  (ENtSl  is  an  indi\idualized 
internal  management  svstem  designed, 
documented,  and  implemented  to 
identifv  and  manage  the  environmental 
impacts  of  an  entity's  operations 
Developing  and  implem>'nting  an  EMS 
is  an  effective  way  for  a  local 
government  to  identify  the 
environmental  asperts  uf  its  operations 
and  manage  its  environmental 
responsibilities  for  (  ontinual 
improvement   El'.\  noted  the 
similarities  between  the  goals  of  the 
Small  Communities  Pulicv  and  the  goals 
of  an  EMS  in  its  [anuan'  23.  2002. 
Federal  Register  notice  Both  the  policy 
and  an  EMS  establish  a  mechanism  for 
moving  a  small  local  government 
toward  sustained  environmental 
compliance   In  the  Federal  Register 
notir;e.  the  .Agency  noted  that  the 
priman,  difference  between  the  two  is 
the  policy's  focus  on  discovering  and 
addressing  all  of  a  local  governments' 
environmental  noncompliance  and  an 
EMS's  focus  on  implementing  a  system 
that  provides  for  a  local  government's 
ongoing  management  of  all  its 
environmental  responsibilities  EPA 
indicated  in  the  Federal  Register  notice 
that  if  a  small  local  government 
receiving  comprehensive  environmental 
compliance  assistance  from  the  .State 
were  to  develop  and  implement  an  EM,S 
as  part  of  its  strategy  to  address  its 
noncompliance,  the  local  government 
should  incorporate  its  EMS  activities 
into  the  written  and  enforceable 
agreement  and  the  schedule  required  by 
the  policy 

All  commenters  on  this  point 
acknowledged  the  value  of  an  EMS.  but 
urged  that  development  and 
implementation  of  an  EMS.  and  the 
associated  resource  demands,  not  be 
made  a  condition  of  EPA  deference 

After  considering  the  comments, 
EPA's  has  decided  the  policy,  while  not 
making  EMSs  mandatory,  should 


provide  local  governments  an  incentive 
to  develop  and  implement  <in 
environmental  m.uiagement  s\  stem 
Accordingly,  the  [imposed  revisions  to 
the  Small  (kimmunities  Po/;cv' create  an 
EM.S  option  that  will  be  available  to 
small  lo(  al  goveninients  that  learn  of 
environmental  noncompliance  as  a 
result  of  a  States  inspection  of  some 
subset  of  the  small  local  government's 
operations  The  revised  polu  v  would 
apply  to  small  lcK:.d  governnumts  that 
address  their  environmental 
noruompli.iiK  e  by  entering  into  a 
written  and  eritorc  e.ible  <igreeinent  with 
the  State  establishing  a  schedule  for  the 
local  go\'ernment  to:  (1)  (Correct,  as 
expeditiously  as  juac  tic:able  in  order  of 
risk-based  priority,  the  violations  the 
State  discovered  during  the  inspc'Ction; 
and  (2)  develop  anci  implement  an 
en\.  ironmental  management  system  for 
all  of  Its  govtTiimental  operations.  Local 
governments  with  populaticms  between 
3.301  and  10.000  that  the  State  has 
determined  eligible  to  participate  under 
the  policy  may  develop  and  implement 
an  EMS  applic  able  within  a  fcmceline 
that  incorporates  the  operation  at  which 
the  violations  were  discovered,  .Not  later 
than  180  days  after  the  Slate  notifies  the 
local  government  of  the  violations 
discovered  during  the  inspecti(jn.  the 
local  government  must  enter  into  an 
enforceable  agreement  that  establishes  a 
sc:hedule  for  correcting  the  violations, 
and  for  developing  and  implementing 
an  EMS  for  its  gov(!rnniental  operations. 
If  the  local  government  c:orrcM;ts  the 
violations  before  the  180  days  have 
passed,  the  written  and  enforceable 
agreement  it  enters  into  with  the  .State 
can  contain  only  provisions  related  to 
developing  and  implementing  its  EM.S. 
hi  accordance  with  the  schedule 
established  b\'  the  EM.S  agreement,  but 
in  no  event  later  than  one  year  after 
entering  into  the  EMS  agreement  with 
the  State,  a  l(n:al  government  would 
demonstrate  it  has  cieveloped  an  EMS 
by  producing  and  submitting  tcj  the 
.State  an  EMS  manual  documenting  how- 
it  will  ac:c:omplish  the  essential 
elements  of  an  environmental 
management  system.  .Not  less  than  (jne 
year,  and  not  more  than  three  years  after 
the  local  government  submits  its  EMS 
manual  to  the  State,  the  .State,  or  an 
independent  third  party  apprcjved  by 
the  State,  would  conduct  an  EMS  audit 
to  confirm  that  a  loc:al  government  has 
bc»en  implementing,  and  is  cimtinuing  to 
implement,  its  EMS.  This  process  is 
di.scussed  more  fully  in  part  J  of  the 
pnlic  v 

EPA  [iroposes  the  EM.S  option  as  an 
alternative  to  the  process  established  by 
the  prior  Small  Communities  Policy. 


That  policy  encourages  small  local 
governments  to  ask  the  State  to  perform 
a  comprehensive  environmental 
evaluation  of  all  the  local  government's 
operations,  enter  into  a  written  and 
enforc;eable  cimipliance  agreement 
establishing  a  schedule  to  correct  all  of 
its  violations  as  e.xpeditiously  as 
practicable  in  order  of  risk-based 
priority,  and  corp(;ct  all  of  its  violations 
in  accordanc:e  with  that  schedule. 

The  ENfS  option  would  establish  a 
proc;ess  in  whic;h  the  small  local 
government  would,  as  expeditiously  as 
practic;able  and  in  order  of  risk-based 
priority,  corrtjct  all  of  the  violations 
discovered  by  the  State  during  its 
inspection  of  a  subset  of  the  local 
government's  operations.  In  committing 
to  develop  and  implement  an  EMS,  the 
small  local  government  would  be 
responsible  for  ensuring  performance  of 
the  comprehensive  analysis  of  the 
environmental  aspects  of  all  of  its 
operations  (or  in  the  case  of  a  local 
government  approved  for  a  fenceline 
project,  all  of  its  operations  within  the 
fenceline).  If  at  any  pcjint  during  the 
development  and  implementation  of  its 
EMS  a  small  l(jc:al  government  discovers 
additicmal  none  ompliance,  it  must 
ciisclose  these  violations  to  the  State  as 
requirecf  by  laws  and  regulations  or  in 
accordance  with  EPA's  self-disclosure 
policies.  The  State  and  the  small  local 
government  may  then  amend  the  terms 
of  their  agreement  under  the  policy's 
EMS  option  to  incorporate  a  schedule 
for  correction  of  the  newly  discovered 
violations.  The  State  and  the  small  local 
government  may,  however,  choose  to 
address  any  noncompliance  discovered 
after  the  entry  of  the  EMS  option 
agreement  in  any  manner  consistent 
with  this  policy  and  other  EPA 
enforcement  policies  and  guidelines. 

Local  governments  that  wish  to 
develop  and  implement  an  EMS  should 
consult  the  EPA-sponsored  Public 
Entity  EMS  Resource  Center  (PEER 
Center)  at  vi'ww. peercenter.net.  and  the 
nearest  of  its  affiliated  Local  Resource 
Centers.  The  PEER  Center  provides  case 
studies  of  completed  local  government 
EMS  projects,  process  information,  and 
guidance  to  local  governments  who 
wish  to  develop  and  implement  an 
environmental  management  system. 
EPA  will  continue  to  support  efforts  to 
facilitate  the  development  of  EMS's  by 
small  local  governments,  will  work  to 
ensure  State  programs  have  access  to 
EPA  EMS  tools,  services,  and  funding, 
and  will  recommend  that  local 
governments  that  participate  in  State 
programs  implementing  the  policy  be 
given  priority  access  to  the  Local 
Resource  Centers. 


CJA  Cj* 


I? I I      D. 
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As  this  option  was  not  described  in 
the  January  23,  2002,  Federal  Register 
notice,  EPA  seeks  public  comment  on 
this  point. 

VII.  Miscellaneous  Issues 

In  its  January  23,  2002,  Federal 
Register  notice,  EPA  solicited  comments 
on  a  number  of  other  issues,  including 
possible  ways  (such  as  fencelining)  to 
reduce  the  States'  burden  of  developing 
and  implementing  a  comprehensive 
environmental  compliance  assistance 
program  for  small  local  governments, 
incentives  for  States  and  local 
governments  to  participate  in  such 
programs,  the  relationship  between  the 
policy  and  environmental  management 
systems,  and  if  a  separate  compliance 
assistance  policy  is  needed  for  Tribal 
governments.  With  the  exception  of 
comments  related  to  fencelining,  the 
comments  EPA  received  on  these  issues 
did  not  indicate  a  need  for  substantive 
revisions  to  the  policy  in  these  areas. 

A.  Burden  on  States 

In  addition  to  fencelining,  EPA 
specifically  asked  for  comment  on  four 
other  possible  ways  to  reduce  a  State's 
burden  of  developing  and  implementing 
a  comprehensive  environmental 
compliance  assistance  program:  In-kind 
contributions  from  EPA;  shifting  costs  to 
communities;  tiering;  and  streamlining. 

The  commenters  supported 
development  and  dissemination  of  in- 
kind  contributions  (i.e.  compliance 
assistance  materials,  tools,  and  services 
that  help  implement  a  comprehensive 
environmental  compliance  assistance 
program)  by  EPA.  Commenters  advised 
against  shifting  costs  to  small  local 
governments  by  requiring  local 
governments  to  evaluate  their  own 
compliance  status  and  devise  a  strategy 
to  achieve  and  sustain  environmental 
compliance  as  a  prerequisite  to 
receiving  compliance  assistance  fi-om 
the  State.  Commenters  favored  tiering, 
the  provision  of  different  levels  of 
service  to  different  classes  of  local 
governments,  as  a  way  to  focus 
intensive  compliance  assistance  where 
it  is  most  needed.  Streamlining  drew 
little  comment  except  from  those 
commenters  who  pointed  out  that 
different  branches  of  Federal 
government  should  always  attempt  to 
coordinate  related  mandates  to  the 
maximum  extent  possible. 

Commenters'  support  for  in-kind 
contributions  from  EPA  was  tempered 
by  their  belief  that  such  contributions 
would  be  of  limited  value,  as  State 
environmental  standards  often  differ 
from  Federal  regulations  in  some 
details,  and  federally-produced 
materials  would  not  provide 


information  on  State  contacts.  Shifting 
costs  to  smalHocal  governments  drew 
negative  comment.  Respondents 
asserted  that  this  approach,  by  requiring 
small  local  governments  to  identify  their 
environmental  responsibilities  and 
develop  a  plan  to  address  their 
environmental  concerns  before 
requesting  assistance  from  the  State, 
would  be  antithetical  to  the  policy's 
goal  of  providing  compliance  assistance 
to  small  local  governments  unable  to 
understand  and  address  their 
environmental  responsibilities. 
Respondents  cdso  questioned  the 
reliability  of  compliance  evaluations 
performed  by  untrained  individuals — 
even  if  conducted  with  checklists  and 
guidance  materials  provided  for  that 
purpose. 

EPA  generally  agrees  with  these 
comments.  While  the  Agency's  in-kind 
assistance  may  not  be  able  to  meet  every 
need  of  States  and  local  governments. 
EPA  believes,  in  most  instances.  States 
will  need  to  make  only  minor 
modifications  to  incorporate  essential 
State  details  the  Federal  materials  may 
lack.  For  this  reason,  EPA  will  continue 
its  efforts  to  make  its  compliance 
assistance  materials  as  useful  as 
possible,  and  to  facilitate  dissemination 
of  the  assistance  to  local  governments. 
EPA  also  agrees  that  requiring  small 
local  governments  to  identify 
compliance  concerns  and  a  strategy  for 
addressing  them  as  a  prerequisite  of 
participation  in  a  State's  comprehensive 
compliance  assistance  program  could 
effectively  bar  entry  of  the  ver>'  local 
governments  the  policy  was  intended  to 
reach.  We  acknowledge,  however,  that 
States  with  limited  available  resources 
can  always  establish  eligibility  criteria 
intended  to  restrict  the  number  of 
qualifying  applicants.  One  option  would 
be  for  a  State  to  establish  tiers  of  service 
that  allow  the  local  governments 
defined  as  small  to  participate  without 
first  identifying  a  compliance  concern 
while  requiring  larger,  more  capable 
local  governments  to  make  such  a 
showing  as  part  of  an  application 
process. 

In  an  attempt  to  promote 
streamlining,  EPA  has  been  an  active 
participant  in  the  U.S.  Small  Business 
Administration's  E-Government  project. 
E-Govemment  is  joining  Federal 
agencies  together  to  develop  and  pilot 
an  on-line,  interactive  one-stop 
compliance  assistance  information 
source  for  businesses  and  local 
governments.  Users  will  enter  the 
system  and  complete  a  profile  that 
describes  their  operations.  E- 
Government  will  then  generate  links  to 
compliance  assistance  resources 
available  from  the  various  Federal 


agencies  that  regulate  the  user's 
activities. 

Because  EPA  believes  flexibility  will 
allow  Federal  and  State  agencies  to 
make  best  use  of  in-kind  contributions 
from  EPA,  strategies  for  shifting  costs  to 
local  governments,  tiering  levels  of 
service,  and  streamlining  among  related 
government  mandates,  the  proposed 
revised  policy  does  not  require  states  to 
take  specific  actions  in  these  areas.  EPA 
welcomes  comments  on  this  approach. 

B.  Incentives  for  Participation 

EPA's  January  23.  2002,  Federal 
Register  notice  described  potential 
benefits  of  a  comprehensive 
environmental  compliance  assistance 
program  for  States  and  small  local 
governments.  Benefits  to  an 
implementing  State  include  more 
complete  and  accurate  assessments  of 
the  environmental  compliance  status  of 
its  small  local  governments, 
measurements  of  progress  toward 
reducing  risks  to  the  health  of  its 
citizens  and  the  environment,  and 
improved  ability  to  plan  and  budget  for 
future  environmental  and  infrastructure 
needs.  EPA  also  discussed  options  for 
recognizing  States  for  their  efforts  to 
provide  comprehensive  environmental 
compliance  assistance  to  small  local 
governments,  providing  priority  access 
to  EPA  compliance  assistance  tools  and 
ser\'ice9,  and  the  likelihbod  of  EPA 
funding  for  pilot  projects. 

All  comments  EPA  received  in 
response  focused  on  Federal  grants, 
which  the  commenters  perceived  as  the 
only  effective  incentive  for  States  to 
implement  the  policy. 

"To  provide  an  incentive  for  local 
government  participation,  the  Small 
Communities  Po/jcy  contemplates  that 
States  will  reduce  or  waive  the  normal 
noncompliance  penalties  for  local 
governments  that  participate  in  their 
comprehensive  environmental 
compliance  assistance  programs.  Seven 
years  of  limited  participation  by  local 
governments  has  shown  this  to  be  an 
ineffective  incentive.  In  the  January  23. 
2002,  Federal  Register  notice.  EPA 
noted  that  achieving  and  sustaining 
comprehensive  environmental 
compliance  created  other  benefits  for 
local  governments.  A  participating  local 
government  can  expect  to  identif)'  all  its 
environmental  compliance  concerns; 
develop  a  plan  for  achieving  and 
sustaining  environmental  compliance; 
learn  how  to  build  the  technical, 
managerial,  and  financial  capacity 
necessary'  to  meet  its  compliance  goals; 
gain  assurance  it  is  keeping  its  residents 
safe  from  environmental  risks;  and  plan 
and  budget  for  the  future  operations 
confident  they  will  not  face  surprise 
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c:ost,s  from  unforesf'en  t'nvironinental 
problems  Other  benefits  to  participating 
(  ommunities  may  include  recognition 
from  EPA  or  their  states,  priority  access 
to  EPA  compliance  assistance  tools  rind 
services,  or  priority  access  to  EPA- 
funded  compliance  s^rants  There  are 
als<i  indications  that  local  governments 
that  undertake  a  c:omprehensive 
environmental  compliance  e\aluati()n 
and  implement  a  program  to  ensure 
sustained  compliance  can  improve  their 
bond  ratings  and  reduce  their  insurance 
premiums,  ('ommenters  generally 
approved  of  these  incentives  and 
stressed  the  importaru:e  of  public 
recognition  both  as  a  means  of 
rewarding  local  governments  for  their 
efforts  to  achieve  and  sustain 
comprehensive  environmental 
compliance  and  as  a  vva\  to  promote 
uiterest  among  other  local  governments 

To  the  extent  yearlv  budgets  allow, 
EPA's  Office  of  Compliance  will  provide 
pilot  grants  to  a  limited  numlHT  of 
States  to  help  nffsft  thf  r''S(iun>' 
demands  of  estabhshing  a  progr.mi  to 
provide  comprehensive  environm>'nt,il 
compliance  assistance  to  small  lo(  al 
governments   EPA  will  (  oiitiniie  to  work 
to  pro\-i(ie  and  f-nhance  other  incentives 
for  States.  EPA  will  also  continue  to 
develop  and  expand  the  various  local 
government  incentivt'-  di^i  u->se(i  above. 
As  more  tools  anci  ^crvii  »•>  are 
developed,  and  as  funding  for  local 
government  rfM ognition  becomes 
available.  EPA  uill  work  to  ensure 
coordination  with  State  compliance 
assistance  programs 

C  Application  of  the  Policy  to  Tribes 

¥.PA  received  no  comments  on 
whether  or  not  the  policy  should  create 
a  distinction  between  States  and  Tribes 
that  have  received  EPA  approval  for 
treatment  as  States   As  a  result,  the 
proposed  revised  policv  leaves  the 
policy's  effects  on  Tribal  governments 
unchanged. 

V'lll.  Other  Comments 

Comimenters  aUu  suggested  that  the 
policy  extend  eligibility  to  non- 
governmental water  systems  that  supply 
drinking  water  to  a  population 
equivalent  to  the  population  of  a  small 
local  government,  and  to  governmental 
organizations  owned  by  a  consortium  of 
local  governments  that  individualK 
meet  the  policy's  flefinition  of  mimII 
local  government,  but  whose  aggregatt-d 
populations  would  exi  Hcd  the  polii.N  s 
population  cap   EP.\  dnfs  not  pro[)o>e 
making  either  of  thesf  suggt'-^ifd 
changes.  .\'on-governiiiental  water 
systems,  even  those  serving  small 
populations,  represent  themselves  as 
having  the  technical,  managerial,  and 


financial  capacity  for  compliant 
operation  at  the  time  they  contrac't  to 
iiffer  service  at  an  agreed-upon  rate. 
Noncomplying  non-governmental  water 
s\  stems  cdii  obtain  penalty  relief  if  thev 
dis(  lose  and  corret  t  violations  in 
accordance  with  the  Audit  Policy  or  the 
Small  Busint^ss  Policv  Either  of  those 
policies  may  be  a  better  option  than  the 
Snuill  Local  (iovcrnmcnts  Compliance 
Assistance  Policy  for  resolving 
environmental  concerns  at  a  single 
facilit\  that  engages  in  only  one 
operation   .\dditi(mall\',  unique  aspects 
of  the  Small  Local  Governments 
Compliance  Assistance  Policv  may  not 
be  appropriate  (e.g..  including  violations 
discov(!red  by  the  regulator)  or 
applicable  [e.g.,  performing 
comprehensive  environmental 
(  ompliance  evaluations  of  several 
oppratmn.-..  buihiiiig  tei  hnical, 
managerial,  and  financial  capacity;  and 
developing  .i  schedule  tor  aildressing  all 
violations  in  order  of  risk-based 
priority)  \n  non-government.il  witer 
systems 

With  respect  to  government.il 
nrgani/.ations  owned  by  a  consortium  of 
small  lo<  al  governments,  EPA  notes  that 
small  local  governments  [lool  their 
resources  in  this  fashion  to  ensure  the 
resulting  organization  will  have  the 
te(  hnii  al.  iiianagerial.  .inil  financial 
capat  it\  needed  tti  perform  its  intended 
functions.  Determining  the 
organizaticm's  eligibility  on  the  basis  of 
the  populations  of  the  individual  local 
governments  misstates  the  size  of  the 
tax  base  and  rate  base  that  support  the 
organization.  It  also  fails  to  cimsider 
that  an  organization  that  can  meet  the 
needs  ol  the  entire  [lopulation  served 
must  necessarily  be  greater  in  size  and 
sophistii  ation  than  that  of  a  similar 
organization  that  provides  s(?rvices  only 
to  a  singh'  small  loi  .il  government 

A  common  sentiment  among 
commenters  was  a  conviction  that  EPA 
should  maintain  the  [lolicy's 
considerable  ncxibility   l^ornmenters 
thought  It  important  that  the  policy 
establish  outer  hounds  within  which 
States  have  latitude  to  design  a 
c mnprfhensive  environmental 
f  (iinplMiue  assistance  program  tailored 
til  the  p,irti(  ular  needs  of  their  small 
io(  ,il  go\ernments   In  many  respects. 
th>'  proposed  re\ised  poli(  y  provides 
states  more  flexibility  than  the  lyq.'") 
polii  y    Local  governments  with 
populations  of  up  to  .}..<00  are  defined 
as  "small"  and  receive  all  of  the  polir:y's 
benefits  without  first  demonstrating 
need.  Local  governments  with 
po[)ulations  between  :i.:iO\  and  lO.UUO 
(an  also  receive  all  of  the  policy's 
benefits  if  a  State's  consistently  applied 
capacity  test  determines  that  the  local 


government  lacks  the  technical, 
managerial,  or  financial  capacity  to 
achieve  compliance  without  the  State's 
assistance.  In  addition,  these  larger 
communities  can  participate  on  a 
■fenceline  "  basis  to  reduce  the  resource 
demands  on  both  the  State  and  the  local 
government.  The  proposed  revisions 
also  increase  flexibility  by  providing  the 
EMS  option  to  States  and  small  local 
governments  that  wish  to  pursue  this 
alternative.  One  way  in  which  the 
proposed  revision  may  arguably  have 
decreased  the  States'  flexibility  under 
the  policy  is  in  replacing  the  former 
term  "small  community"  with  the  term 
"local  government". 

IX.  Possible  EPA  Implementation  of  a 
Federal  Policy  Similar  to  the  Small 
Local  Governments  Compliance  ■■ 
Assistance  Policy 

EP.A  takes  the  lead  in  providing 
compliance  assistance  to  small  local 
governments  and  initiating  enforcement 
respimses  to  their  violations  when  the 
.Agency  is  responsible  for  directly 
implementing  a  program,  where  EPA 
has  primary  enforcement  authority 
within  a  jurisdiction,  or  where  EPA 
takes  action  after  consulting  with  the 
primacy  or  authorized  State.  EPA  could 
develop  a  Federal  policy  similar  to  the 
Small  Local  Governments  Compliance 
Assistance  Policy  as  a  tool  EP.^  Regions 
could  elect  to  use,  at  their  discretion,  in 
appropriate  circumstances.  If  EPA  were 
to  adopt  a  similar  policy,  the  Agency 
would  reserve  the  right  to  determine  the 
circumstances  in  which  such  a  Federal 
policy  would  apply  to  the  violations  of 
small  local  governments.  For  example, 
EPA  could  choose  to  implement  the 
policy  only  when,  consistent  with  tne 
Agency's  prifjrity-setting  process,  the 
Agency  decides  to  deploy  compliance 
assurance  and  enforcement  resources  to 
address  small  local  government 
noncompliance  that  is  a  significant 
contributor  to  impaired  waters,  as  part 
of  a  geographic  initiative,  or  as  peirt  of 
an  integrated  strategy.  Although  EPA 
did  not  raise  this  issue  in  its  January'  23, 
2002,  Federal  Register  notice,  internal 
Agency  discussions  identified  the  issue 
as  one  for  possible  clarification.  EPA 
now  seeks  comment  on  whether  and 
how  the  Agency  could  implement  a 
Federal  policy  similar  to  the  proposed 
Small  Local  Governments  Compliance 
Assistance  Policy  in  its  compliance 
assistance  and  enforcement  activities. 


C^A^w 
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Dated:  September  23,  2003. 
Michael  M.  Stahl, 

Director,  Office  of  Compliance. 

Small  Local  Governments  Compliance 
Assistance  Policy 

A.  Introduction  and  Purpose 

The  Small  Local  Governments 
Compliance  Assistance  Policy  is 
intended  to  promote  comprehensive 
environmental  compliance  among  small 
local  governments  by  providing 
incentives  for  them  to  make  use  of  State 
compliance  assistance  programs, 
environmental  audits,  environmental 
management  systems  (EMS),  or  to 
participate  in  any  activities  that  may 
increase  small  local  governments' 
understanding  of  their  environmental 
requirements  and  how  to  comply  with 
those  requirements.  The  policy 
accomplishes  this  by  authorizing 
States  '  to  reduce  or  waive,  in  certain 
circumstances,  the  civil  penalty  EPA 
guidance  would  normally  require  States 
to  assess  for  the  small  local 
governmenl's  environmental  violations, 
and  to  use  enforcement  discretion  to 
provide  compliance  incentives  for  small 
local  governments.  EPA  acknowledges 
that  States  and  small  local  governments 
can  realize  environmental  benefits  by 
negotiatirig,  entering  into,  and 
implementing  enforceable  compliance 
agreements  and  schedules  that  require 
local  governments  to  correct  all  of  their 
Rnvironmental  violations  expeditiously 
while  allowing  the  local  goverimient  to 
prioritize  among  competing 
environmental  mandates  on  the  basis  of 
comparative  risk.-  Small  local 
governments  can  also  realize 
environmental  benefits  by  entering  into 
enforceable  agreements  to  develop  and 
implement  an  EMS  to  manage  the 
environmental  aspects  of  their 
operations.  States  may  provide  small 
local  governments  an  incentive  to 
request  compliance  assistance  by 
waiving  part  or  all  of  the  normal  penalty 
for  a  small  local  government's  violations 
if  the  criteria  of  this  policy  have  been 
met.  If  a  State  acts  in  accordance  with 
this  policy  and  addresses  small  local 
government  environmental 
noncompliance  with  compliance 


'  This  policv  will  also  apply  to  the  actions  of 
IcrritoriRS  and  to  the  actions  of  Native  American 
Tribes  where  conditions  have  been  met  for  EPA  to 
treat  Iho  Tribe  as  a  State. 

-  As  described  below,  EPA  does  not  intend  that 
States  and  small  liKral  governments  must  prepare  a 
formal  comparative  risk  assessment  as  part  of  the 
small  local  government  environmental  compliance 
assistance  process.  Information  avialable  from 
EP.As  National  Center  for  Ecological  Assessment  at 
HMW  ppa  gov/ncpa/ecologic.htm  will  help  States 
and  lo{:al  governments  identify  which  local 
environmental  problems  pose  the  greatest  risk  to 
human  health,  ecosystem  health,  and  quality  of  life. 


assistance  in  a  way  that  results  in  the 
small  local  government  making 
reasonable  progress  toward  compliance, 
EPA  generally  wiM  not  pursue  a  separate 
Federal  civil  administrative  or  judicial 
action  for  additional  penalties  or 
additional  injunctive  relief. 

This  policy  does  not  apply  to  any 
criminal  conduct  by  small  local 
governments  or  their  employees. 

B.  Background 

This  policy  implements  section  223  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996. 

C.  Who  Is  Eligible  for  Compliance 
Assistance  Under  This  Policy? 

This  policy  applies  to  State 
comprehensive  environmental 
compliance  assistance  activity  related  to 
facilities  owned  and  operated  by  small 
local  governments.  A  local  government 
is  defined  as  an  organized  unit  of  local 
government,  authorized  in  a  State's 
constitution  and  statutes,  and 
established  to  provide  general 
government  to  a  county,  municipality, 
city,  town,  township,  village,  or 
borough.  A  small  local  government  is  a 
local  government  that  provides  public- 
services  to  3,300  or  fewer  permanent 
residents.  A  local  government  that 
supplies  public  services  to  between 
3,301  and  10,000  permanent  residents 
can  also  qualify  for  treatment  as  a  small 
local  government  if  the  State 
determines,  in  accordance  with  a 
capacity  test  (as  described  below),  tliat 
the  tecbnical,  managerial,  and  financial 
capacity  of  the  local  government  is  so 
limited  that  the  local  government  is 
unlikely  to  achieve  and  sustain 
comprehensive  environmental 
compliance  without  the  State's 
assistance.* 

This  policy  supersedes  the  previous 
version  of  the  policy  titled  the  Policy  on 
Flexible  State  Enforcement  Responses  to 
Small  Community  Violations,  which 
became  effective  on  November  25,  1995. 
To  the  extent  this  policy  may  differ  from 
the  terms  of  applicable  enforcement 
response  policies  (including  penalty 
policies)  under  media-specific 
programs,  this  document  supersedes 
those  policies. 

D.  How  Can  a  Small  Local  Government 
Qualify  for  Penalty  Reduction? 

This  policy  seeks  to  encourage  small 
local  governments  to  achieve  sustained 
comprehensive  environmental 
compliance  in  one  of  two  ways.  A  small 
local  government  can  work  with  the 
State  to  identify  all  of  the  local 
government's  environmental 
noncompliance  and  then  enter  into  a 


written  and  enforceable  agreement 
establishing  a  schedule  to  correct  all  of 
its  violations  in  order  of  risk-based 
priority.  Alternatively,  a  small  local 
government  can  enter  into  a  written  and 
enforceable  agreement  establishing  a 
schedule  to:  1.  Correct,  as  expeditiously 
as  practicable,  all  violations  discovered 
by  the  State  during  an  inspection  of 
some  subset  of  the  local  government's 
operations  in  order  of  risk-based 
priority;  and  2.  develop  and  implement 
an  EMS  for  all  of  its  governmental 
operations.  EPA's  deference  to  such  an 
exercise  of  a  State's  enforcement 
discretion  in  response  to  a  small  local 
government's  violations  will  be  based 
on  an  assessment  of  the  adequacy  of  the 
process  the  State  establishes  and  follows 
in: 

•  Responding  expeditiously  to  a 
small  local  government's  request  for 
compliance  assistance: 

•  Determining  which  local 
governments  with  between  3.301  and 
10.000  residents  qualify  for  treatment  as 
small  local  governments; 

•  Assessing  the  small  local 
government's  good  faith  and  compliance 

status; 

•  Establishing  priorities  fbr 
addressing  noncompliance;  and 

•  Ensuring  either  prompt  correction 
of  all  environmental  violations 
discovered  during  the  State's 
comprehensive  environmental 
compliance  evaluation  of  ail  the  local 
government's  operations,  or  prompt 
correction  of  all  violations  discovered 
during  a  State  inspection  of  some  subset 
of  the  local  government's  operations  and 
prompt  development  and 
implementation  of  an  EMS  for  all  of  its 
governmental  operations. 

A  State  must  document  all  findings  and 
activities  that  are  necessary  to  show 
adherence  to  the  terms  of  this  policy.  If 
the  small  local  government  commits  to 
correct  its  separate  violations  in  order  ot 
risk-based  priority,  the  State's  records 
must  discuss  the  rationale  for 
establishing  priorities  among  the 
violations  to  be  addressed  and  explain 
why  the  compliance  agreement  and 
schedule  represents  the  shortest 
practicable  time  schedule  feasible  under 
the  circumstances. 

EPA  will  defer  more  readily  to  a  State 
that  has  previously  submitted  to  the 
Agency  a  description  of  its 
comprehensive  compliance  assistance 
program  for  small  local  governments, 
thereby  allowing  EPA  to  familiarize 
itself  with  the  adequacy  of  the  State's 
processes. 
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E.  How  Should  a  State  Select 
Participating  Local  Governments? 

EPA  intends  this  policy  to  applv  only 
to  small  local  governments  unable  to 
satisfy  all  applicahle  environmental 
mandates  without  assistance  from  the 
State.  For  the  purposes  of  this  policy, 
local  governments  with  3,300  or  fewer 
permanent  residents  are  assumed  to 
need  the  State  s  compliance  assistance. 
Local  governments  whose  permanent 
residents  number  between  3.301  and 
10,000  can  qualif\'  to  receive  the 
benefits  of  the  policy  if  the  State 
determines  that  the  technical, 
managerial,  and  financial  capacity  of  the 
local  government  is  so  limited  that  the 
local  government  is  unlikely  to  achieve 
and  sustain  comprehensive 
environmental  compliance  without  the 
State's  assistance.  To  make  this 
determination,  a  state  must  apply  a 
capacity  test  that  measures  such 
indicators  as: 

•  The  local  government  finds  it 
difficult  to  comply  with  routine 
reporting  requirements  [e.g.,  the  local 
government  has  submitted  less  than  TO 
percent  of  the  required  drinking  water 
monitoring  reports  in  the  past  vear); 

•  The  local  government  has  nn 
operstion  and  maintenance  plan  for  it-; 
utility  operations,  or  has  an  operation 
and  maintenance  plan  that  is  not 
routinely  followed  \,p  ^  .  maintenance 
logs  are  not  reguLirly  updated,  are 
incomplete,  or  are  not  kept  at  all); 

•  The  required  drinking  water 
sanitary  survey  has  not  been  scheduled, 
or  the  sanitary  survey  has  been 
performed,  but  the  local  government  has 
not  addressed  all  identified  significant 
deficiencies; 

•  Utility  operators  are  untrained  or 
uncertified,  or  staffing  of  certified 
operators  is  inadequate  to  meet  the  local 
government's  needs; 

•  Utility  systems  were  installed 
without  State  oversight  and  approval,  or 
began  operating  without  receiving  final 
operational  approval  from  the  State: 

•  Rights  essential  to  the  provision  of 
public  services  are  not  clearly 
established  and  documented  by  contract 
(e  ^..  the  local  government  has  no 
contract  with  the  source  from  whic  h  it 
obtains  its  drinking  water,  or  for  the 
disposal  of  its  solid  waste); 

•  The  local  government  does  not  have 
current  and  approved  by-laws, 
ordinances,  or  tariffs  in  place  with 
respect  to  each  of  its  public  utility 
operations; 

•  There  is  no  formal  organizational 
structure  for  operation  and  maintenance 
of  the  local  government's  public  utilities 
clearly  identifying  the  owner,  the 
operator,  and  the  staff  and  their 
responsibilities; 


•  Either  there  are  no  written  job 
descriptions  clearly  defining  the 
responsibilities  of  public  utility  staff,  or 
the  staff  is  unfamiliar  With  such 
documents; 

•  Staff  is  untrained  oi  inadequately 
trained; 

•  Written  policies  covering 
personnel,  customer  service,  and  risk 
management  either  do  not  exist  or  are 
routinely  ignored; 

•  Lines  of  communication  between 
public  utility  staff  and  agencies  or 
private  sector  staff  that  can  provide 
assistance  are  inadequate  or 
nonexistent; 

•  The  local  government  does  not 
follow  standard  accounting  principles 
in  the  funding  of  its  public  utilities,  and 
either  has  not  been  audited  or  was 
issued  an  adverse  opinion  following  an 
audit; 

•  The  local  government  either  does 
not  have  an  annual  budget  for  operation 
of  a  public  utility  or  has  an  annual 
budget  that  is  inadequate  to  meet  the 
demands  of  operation,  maintenance, 
and  environmental  c:ompliance; 

•  Public  utility  rates  do  not  include 
all  users  or  have  not  been  recently 
reviewed  to  examine  operational 
sustainabilitv  and  viability; 

•  A  signifit  ant  pen  eiitage  of  accounts 
(either  payable  or  receivable)  are 
chronically  delinquent; 

•  Periodic;  budget  reports  and  balance 
sheets  are  either  not  produced,  or.  if 
produced,  have  not  been  approved;  . 

•  The  local  government's  tax  base  is 
inadequate  tn  su{)port  needed 
environmental  expenciitures;  or 

•  There  an-  demographic,  factors  that 
present  quantifiable  negative  impacts  on 
the  local  gov(>rnment's  capacity. 

The  State  must  dtK;ument  the  capacity 
test  it  applied  and  all  findings  it  made 
to  support  its  determination  of 
incapacity,  and  maintain  that 
documentation  in  re( ord.s  ac:cessible  for 
EPA  review. 

EPA's  evaluation  of  the 
appropriateness  cif  a  State's  small  local 
government  comprehensive 
environmental  compliance  assistance 
program  will  depend  in  part  on  whether 
the  State  uses  adequate  measures  of 
technical,  managerial,  and  financial 
capac:ity  to  ensure  that  only  those  local 
governments  that  truly  need  assistance 
were  assessed  noncomplianc;e  penalties 
that  were  reduced  or  waived  beyond  the 
extent  normally  allowed  by  EPA 
enforcement  policies  and  guidance. 

Not  less  than  quarterly,  a  State  should 
provide  EPA  with  a  list  of  local 
governments  participating  in  its  small 
local  government  environmental 
compliance  assistance'  program  to 
ensure  proper  State  and  Federal 


coordination  on  enforcement  activity.  In 
addition  to  any  records  related  to  a 
finding  of  a  local  government's 
incapacity,  a  State  must  keep  records  of 
contacts  between  the  State  and 
participating  local  governments,  results 
of  compliance  assessments,  actions 
taken  by  the  local  government  to 
achieve  compliance,  any  written 
compliance  agreements  and  schedules, 
and  any  assessments  of  a  local 
government's  adherence  to  the  terms  of 
its  compliance  agreement  and  schedule 
should  be  kept  in  the  State's  files 
accessible  for  review  by  EPA. 

F.  How  Should  a  State  Assess  a  Local 
Government's  Good  Faith? 

In  considering  whether  a  State  has 
established  and  is  following  an  adequate 
process  for  assessing  a  small  local 
government's  good  faith.  EPA  generally 
will  look  at  such  factors  as  the 
participating  local  government's  candor 
in  contacts  with  State  regulators  and  the 
local  government's  efforts  to  comply 
with  applicable  environmental 
requirements.  Measures  of  a  small  local 
government's  good  faith  include: 

•  Prompt  .self-disclosure  of  known 
violations: 

•  Attempts  to  comply  or  a  request  for 
compliance  assistance  prior  to  the 
initiation  of  an  enforcement  response; 

•  Willingness  to  participate  in  a 
comprehensive  compliance  evaluation; 

•  Prompt  correction  of  known 
violations; 

•  Willingness  to  remediate  harm  to 
public  health,  welfare,  or  the 
environment: 

•  Readiness  to  enter  into  a  written 
and  enforceable  compliance  agreement 
establishing  a  .schedule  to  correct  all  of 
its  violations  as  expeditiously  as 
practicable  in  order  of  risk-based 
priority,  or  to  enter  into  a  written  and 
enforceable  agreement  establishing  a 
schedule  to  correct  all  known  violations 
as  expeditiously  as  practicable  in  order 
of  risk-based  priority  and  to  develop 
and  implement  an  EMS  for  all  of  its 
governmental  operations;  and 

•  Adherence  to  the  terms  of  the 
agreement  and  to  the  schedule. 

G  What  Is  the  Scope  of  Compliance 
Evaluation  and  Assistance  a  State 
Should  Offer? 

EPA  intends  this  policy  to  encourage 
States  to  offer  local  governments 
comprehensive  compliance  assistance. 
Accordingly,  a  State's  actions  under  the 
policy  should  promote  an  evaluation, 
performed  bv  qualified  personnel,  of  the 
small  local  goverrunent's  compliance 
status  with  respect  to  all  applicable 
environmental  requirements.  EPA 
acknowledges  that  a  comprehensive 
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evaluation  becomes  more  difficult  to 
perform  and  requires  more  State 
resources  as  the  size  of  the  local 
government  increases  and  as  the  local 
government  offers  more  services  to  its 
residents.  For  this  reason,  the  policy 
will  allow  "fenceline"  projects  at  local 
governments  with  between  3,301  and 
10.000  permanent  residents  if  the  State 
applies  a  capacity  test  consistent  with 
the  criteria  described  in  part  E  of  this 
policy  and  determines  that  the 
technical,  managerial,  and  financial 
capacity  of  the  local  government  is  so 
limited  that  the  local  government  is 
unlikely  to  achieve  and  sustain 
comprehensive  environmental 
compliance  without  the  State's 
assistance.  A  fenceline  project  is  one 
that  limits  its  scope  to  those  activities 
conducted  within  a  subset  of  the  local 
government's  operations. 

A  State's  assessment  of  a  local 
government's  compliance  status  should 
include: 

•  A  comprehensive  evaluation  of 
compliance  with  every  applicable 
environmental  requirement  at  all  of  the 
small  localgovemment's  municipal 
operations  (see,  Profile  of  Local 
Government  Operations,  EPA  310-R- 
001,  www.epa.gov/compliance/ 
resources/publications/assistance/ 
sectors/notebooks/govemment.html;oT 
the  Local  Government  Environmental 
Assistance  Network,  www.lgean.org)  or, 
in  the  case  of  local  govenmients  with 
between  3,301  and  10,000  permanent 
residents  that  qualifies  for  participation 
after  application  of  the  State's  capacity 
test,  a  comprehensive  evaluation  of 
compliance  with  every  applicable 
environmental  requirement  within  the 
fenceline  of  a  defined  subset  of  the  local 
government's  operations; 

•  The  local  government's  current  and 
anticipated  future  noncompliance  with 
those  requirements; 

•  The  comparative  risk  to  public 
health,  welfare,  or  the  environment  of 
each  current  and  anticipated  future 
noncompliance;  and 

•  The  local  gc  .errmient's  compliance 
options. 

In  addition,  EPA  recommends  that  the 
process  developed  by  the  State  include 
consideration  of  regionalization  and 
restructuring  as  compliance  alternatives. 
In  the  case  of  fenceline  projects,  the 
State  should  consider  if  compliance 
benefits  can  be  achieved  by 
consolidating  staff  and  processes  of  the 
designated  operations  with  other 
governmental  operations  within  the 
local  government.  The  State's  process 
should  also  include  consideration  of  the 
impact  of  promulgated  regulations 
scheduled  to  become  effective  in  the 
future. 


This  policy  is  also  intended  to 
encourage  States  to  provide 
participating  local  governments 
incentives  to  develop  and  implement 
environmental  management  systems 
(EMSs).  The  EMS  aspects  of  this  policy 
are  discussed  in  part  J,  below. 

H.  How  Should  a  Small  Local 
Government  Set  Priorities  for 
Addressing  Violations? 

States  seeking  EPA's  deference  should 
require  small  local  governments  to 
correct  any  identified  violations  of 
environmental  regulations  as  soon  as 
possible,  taking  into  consideration  the 
local  government's  technical, 
managerial,  and  financial  capacities, 
and  the  State's  ability  to  assist  in 
strengthening  those  capacities.  A  small 
local  government  should  address  all  of 
its  violations  in  order  of  risk-based 
priority.^  While  information  regarding 
assessment  of  environmental  risks  is 
available  from  EPA's  National  Center  for 
Ecological  Assessment  at  vwvw.epa.gov/ 
ncea/ecologic.htm,  the  Agency  expects 
that  the  comparative  risk  between 
violations  will,  in  most  instances,  be 
appeirent.  For  example,  violations 
presenting  a  risk  of  ingestion  or 
inhalation  of,  or  contact  exposure  to, 
acute  toxins  must  be  a  local 
government's  highest  priority  for 
remediation  and  correction.  Any 
identified  violation  or  circumstance  that 
may  present  an  imminent  and 
substantial  endangerment  to,  has  caused 
or  is  causing  actual  serious  harm  to,  or 
presents  a  serious  threart  to,  public 
health,  welfare,  or  the  environment  is  to 
be  addressed  inmiediately  in  a  maimer 
that  abates  the  endangerment  or  harm 
and  reduces  the  threat.  Activities 
necessary  to  abate  the  endangerment  or 
harm  and  reduce  the  threat  posed  by 
such  violations  or  circumstances  are  not 
to  be  delayed  while  the  State  and  small 
local  goverrunent  establish  and 
implement  the  process  for  assigning 
priorities  for  correcting  other  violations. 

/.  How  Can  the  State  Ensure  Prompt 
Correction  of  Violations? 

U  the  small  local  government  cannot 
correct  all  of  its  violations  within  180 
days  of  the  State's  commencement  of 
compliance  assistance  to  the  local 
government,  the  State  and  the  local 
government  should,  within  180  days  of 
the  State's  commencement  of 
compliance  assistance  to  the  local 
government,  enter  into  and  begin 


implementing  a  written  and  enforceable 
compliance  agreement  incorporating  a 
schedule'*  that: 

•  Establishes  a  spec;ified  period  for 
correcting  all  outstanding  violations  in 
order  of  risk-based  priority;  ■' 

•  Incorporates  interim  milestones  that 
demonstrate  reasonable  progress  toward 
compliance; 

•  Contains  provisions  to  ensure 
continued  compliance  with  all 
environmental  requirements  with  which 
the  local  government  is  in  compliance  at 
the  time  the  agreement  is  entered;  and 

•  Incorporates  provisions,  where  they 
would  be  applicable  to  the  small  local 
government,  to  ensure  future 
compliance  with  any  additional  already 
promulgated  environmental 
requirements  that  will  become  effective 
after  the  agreement  is  signed. 

Consultation  with  EPA  during  the 
drafting  of  a  compliance  agreement  and 
schedule  and  the  forwarding  of  final 
compliance  agreements  and  schedules 
to  EPA  are  recommended  to  ensure 
appropriate  coordination  between  the 
State  and  EPA. 

/.  What  Is  Required  of  a  Small  Local         . 
Government  That  Elects  To  Address  Its 
Noncompliance  by  Developing  and 
Implementing  an  Environmental 
Management  System? 

Small  local  governments  that  learn  of 
environmental  violations  as  a  result  of 
the  state's  inspection  of  some  subset  of 
the  small  local  government's  operations 
may  address  their  noncompliance  by 
entering  into  a  written  and  enforceable 
agreement  establishing  a  schedule  to:  (1) 
Correct  the  violations  discovered  by  the 
state;  and  (2)  develop  and  implement  an 
environmental  management  system  for 
all  of  its  governmental  operations.  Local 
governments  with  between  3,301  and 
10,000  permanent  residents  that  the 
State  has  determined  eligible  to 
participate  under  the  policy  on  a 
fenceline  basis,  may  develop  and 
implement  an  EMS  for  operations 
within  the  designated  fenceline.  The 
local  goverrunent  must  enter  into  such 
an  agreement  with  the  State  not  later 
than  180  days  after  the  State  notifies  the 
local  government  of  the  violations 
discovered  during  the  inspection.  The 
local  government  must  eitber  correct 


'  EPA  does  not  intend  that  local  governments 
should  be  permitted  to  delay  addressing  low-risk 
violations  that  can  be  easily  and  quickly  corrected 
without  impeding  progress  on  long-term 
compliance  efforts  undertaken  to  address  high-risk 
violations. 


"  Neither  a  State  nor  a  local  government  may 
unilaterally  alter  or  supersede  a  local  government's 
obligations  under  existing  Federal  administrative 
orders  or  federal  judicial  consent  decrees. 

■•  States  may  allow  weighing  of  unique  local 
concerns  and  characteristics,  but  the  process  should 
be  sufficiently  standardized  and  objective  that  an 
impartial  third  person  using  the  same  process  and 
the  same  facts  would  not  reach  significantly 
different  results.  Public  notification  and  publn 
participation  are  an  importation  part  of  the  prionty 
setting  process. 
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those  violations  within  the  same  180 
days  or  include,  as  part  of  the  EMS 
agreement  it  enters  into  with  the  Stdt*'. 
a  written  and  enfnrt.eable  agret'iiu-nt 
that  establishes  a  s,  hedule  fu  correct  the 
violations  in  accordance  with  the  usu.il 
terms  nf  this  policv 

As  part  of  its  schedule,  the  EMh 
agreement  will  include  a  deadline,  not 
later  than  one  year  aft^T  eritrv  into  the 
agreement,  for  the  local  government  s 
submission  to  the  State  of  its  EMS 
m<»nual  (.see  element  9.  below),  and  a 
commitment  to  ensure  the  performance 
of  an  EMS  audit  not  less  than  one  vear 
and  not  more  than  three  years  after  the 
submission  of  its  EMS  manual  !'•'■" 
element  lb,  belnwl.  The  EMS  manuai 
must  contain  polit.ies.  procedures,  and 
standards  explaining  and  showing  how 
the  small  local  gmernments  EMS 
conforms  to  and  will  accomplish  these 
essential  elements  ot  an  EMS: 

1   Environmental  policy — The  local 
government  must  develop  a  statement  of 
its  commitment  to  environmental 
excellence  and  use  this  statement  as  a 
framework  for  planrnng  and  at  tion 

1   Environmental  jspecf.s— The  Kual 
government  must  identif\  whi(  h  ot  its 
-ictivities.  products,  and  services  have 
impacts  im  the  en\  imnnient  and  what 
those  impacts  are 

i   LfS.al  and  other  fe(/(j;re/nenfs — Thf 
local  government  must  identifv  the 
environmental  laws  and  regulations  that 
applv  to  its  operations. 

4,  OhifctiVfs  and  t(irgfty< — The  local 
government  must  establish  goals  for  its 
operations  that  are  consistent  with  its 
environmental  policv.  that  will 
eliminate  the  gap  between  the  local 
government's  current  procedures  and  an 
accepted  EMS  framework,  and  that  will 
reduce  the  environmental  impac  ts  of  its 
operations 

5   Environmental  nianagt-nient 
program — The  local  government  must 
plan  specific:  actions  that  will  achieve 
its  ibjectives  and  targets 

6,  Structure  and  responsibility — The 
local  government  will  establish  roles 
and  responsibilities  for  staff  and 
management  to  implement  the 
environmental  management  system,  and 
provide  adequate  resources 

7    Trainmg.  awareness  and 
competence — The  local  government  will 
have  a  plan  to  ensure'  its  emplo\>'es  are 
trained  and  capable  of  carrying  out  their 
environmental  responsibilities, 

8,  Communication — The  lucal 
government  w  ill  establish  a  process  for 
internal  and  external  (  om[nunic:ations 
on  environmental  management  issues. 

9.  E\fS  documentation — The  local 
government  will  maintain  information 
both  on  its  environmental  management 
system  and  necessar\  for  its  operation. 


As  part  of  this  effort,  the  local 
government  prepare  an  EMS  manual 
that  (  oiitains  the  policies,  procedures. 
<ind  standards  explaining  and  showing 
hov\  tht'  local  government's  EMS 
((informs  to  and  will  accomplish  the 
essential  EMS  elements   In  acc:ordance 
with  the  schedule  established  by  its 
EMS  agreement,  and  in  no  event  later 
than  one  year  after  entering  info  the 
EMS  agreement,  the  local  government 
will  submit  a  copy  of  its  EMS  manual 
to  the  .State  as  proof  that  the  local 
government  has  lieveloned  an  EMS, 

in   Document  tuntrol — The  local 
government  will  establish  a  system  to 
ensure  effet  tive  management  of 
doi  uinents  related  to  the  EMS  and  to 
environmental  activities 

11    I  )perati(nial  control — The  local 
goverfinient  will  establish  a  system  to 
ide[itif\    plan,  .iiid  m.uiage  its 
operations  consistent  with  its  olijectives 
and  targets 

12.  Emeq^ency  iii-rp(jredness  and 
response — The  lo(  al  govt^rnment  will 
identif\  potential  einergenc  les  with 
environmental  impacts  and  develop 
procedures  for  preveiiting  them  and  tor 
respondint;  to  them  if  un[)revented, 

\:i   Monitiirini:,  and  measurement — 
The  local  government  will  monitor  key 
EMS  activities  and  track  performance. 
One  periodic  measure  will  be  an 
asse:;sment  of  (  (impliant:e  with  legal 
re(]uirements 

14,  \'oncontorinance  and  corrective 
and  preventative  action — The  local 
government  will  identify  .md  correct 
deviations  from  its  EM.S,  and  take 
actions  to  prevent  their  recurrence. 

15,  Records — The  local  government 
will  maint.iin  and  manage  records  of 
EM.S  pertormance 

16,  EMS  audit — Not  less  than  one 
vear.  .ind  not  more  than  three  years  after 
the?  local  government  submits  its  EM.S 
manual  to  the  .State,  the  State,  or  an 
independent  third  approved  by  the 
State,  will  conduct  an  EMS  audit  to 
((mfirm  that  a  lo(  al  government  has 
been  and  is  (  ontiinung  to  implement  its 
EMS. 

17  Management  review — The  local 
government  must  provide  for  periodic 
review  of  its  EMS  by  local  government 
management,  with  the  goal  of  continual 
improvement  of  both  thc^  system  and 
environmental  performance 

A  fuller  eX[jlan.ition  of  these  1  7 
essential  elements  and  of  the  EMS 
process  c:an  be  found  in  Environmental 
Management  Systems:  An 
Implementation  (iuide  for  Small  and 
Medium-Sized  Organizations  (Ef'A 
Document  Number  EF\\  H.J2-B-01-001: 
available  (>le(  tronu  .illy  at  www  epa.gov/ 
OW-OWM  html  isul4l)(il/ 
ems2001tinal  pdt'i  .Additional  guidance 


and  information  regarding  how  to  obtain 
assistance  from  a  local  EMS  resource 
center  can  be  found  at 
iv\\'w. peercenter.net. 

During  the  development  and 
implementation  of  its  EMS,  the  small 
local  government  may  discover 
violations  that  were  unknown  to  it  at 
the  time  of  its  entry  into  the  EMS 
agreement  with  the  State.  Such 
violations  must  be  disclosed  to  the  State 
as  required  by  regulations  or  in 
accordance  with  EPA  self-disclosure 
policies.  The  small  local  government 
and  the  State  may  agree  to  modify  the 
terms  of  the  terms  of  the  agreement  and 
schedule  to  incorporate  correction  of 
these  violations.  The  small  local 
government  and  the  State  may  also  to 
consider  discovery  of  additional 
violations  a  separate  event  that  can  be 
resolved  in  any  manner  consistent  with 
the  terms  of  this  policy  and  EPA 
enforcement  policies  and  guidelines.  An 
assessment  of  whether  or  not  the  local 
government  has  corrected  all  discovered 
violations  as  expeditiously  as 
practicable  in  order  of  risk-based 
priority  should  be  part  of  the  EMS  audit. 

K  What  Are  the  Limits  on  EPA 
Deference? 

EP,-\  reserves  all  of  its  enforcement 
authorities,  EPA  will  generally  defer  to 
a  .State's  exercise  of  its  enforcement 
discretion  in  accordance  with  this 
policv.  except  that  EPA  may  require 
immediate  with  respect  to  anv  violation 
or  circumstance  that  may  present  an 
imminent  and  substantial  endangerment 
to.  has  caused  or  is  causing  actual 
serious  harm  to,  or  presents  a  serious 
threat  to.  public  health,  welfare,  or  the 
environment.'' 

The  Small  Local  Governments 
Compliance  Assistance  Policy  does  not 
apply  if.  in  EPA's  judgment: 

•  A  State's  small  local  government 
environmental  compliance  assistance 
program  process  fails  to  satisfy  the 
adequacy  criteria  stated  above;  or 

•  A  State's  application  of  its  small 
local  government  environmental 
compliance  assistance  program  process 
fails,  in  a  specific  case,  to  provide 
adequate  protection  to  public  health  and 
the  environment  because  it  neither 


■■Et'A  will  regarii  as  h  nidttt'r  of  ridtiondl 
signifirdiu  h  anv  violatiun  iir  circutiisldncf  th.il  inav 
pri'SKiil  ail  iinmint' lit  aiul  ^(lb^ta^tirtl  HiKiangf  nnent 
In   lias  <  aused  or  is  (ausiii^  a<  tu.il  serious  harm  tn. 
ir  presKiils  a  serious  threat  tn,  pubhr  health, 
welfare,  or  the  eiivironiiieiit  that  is  left  unail(lres,se(i 
by  a  small  liK.al  gmemment  participaliiiK  in  a  State 
enviruiiinental  cfimplianie  assistance  program 
Suih  r'ir(  umstancps  require  ( (insultation  with  or 
the  i;on(  urreiue  of.  as  appropriate,  the  Assistant 
.Ailmuiistrator  for  Eiiforr  emeni  and  Complianc  e 
.Assurance  or  his  or  her  delegatee  before  initiation 
of  an  EPA  enforcement  response 
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requires  nor  results  in  reasonable 
progress  toward  either  achievement  of 
environmental  compliance  or 
implementation  of  an  adequate  EMS  by 
a  date  certain. 

Where  EPA  determines  that  this 
policy  does  not  apply,  and  where  EPA 
elects  to  exercise  its  enforcement 
discretion,  other  EPA  enforcement 
policies  remain  applicable.  The  State's 
and  EPA's  options  in  these 
circumstances  include  discretion  to  take 
or  not  take  formal  enforcement  action  in 
light  of  factual,  equitable,  or  local 
government  capacity  considerations 
with  respect  to  violations  that  had  been 
identified  during  compliance  assistance 
and  were  not  corrected.  Neither  the 
State's  actions  in  providing,  nor  in 
failing  to  provide,  compliance 
assistance  shall  constitute  a  legal 
defense  in  any  enforcement  action. 
However,  a  local  government's  good 
faith  efforts  to  correct  violations  during 
compliance  assistance  may  be 
considered  a  mitigating  factor  in 
determining  the  appropriate 
enforcement  response  or  penalty  in 
subsequent  enforcement  actions. 

Nothing  in  this  policy  is  intended  to 
release  a  State  from  any  obligations  to 
supply  EPA  with  required  routinely 
collected  and  reported  information.  As 
described  above.  States  should  provide 
EPA  with  lists  of  participating  small 
local  governments  and  copies  of  final 
compliance  agreements  and  schedules. 
States  should  also  give  EPA  immediate 
notice  upon  discovery  of  a  violation  or 
circumstance  that  may  present  an 
imminent  and  substantial  endangerment 
to.  has  caused  or  is  causing  actual 
serious  harm  to,  or  presents  serious 
threats  to,  public  health,  welfare,  or  the 
environment. 

This  policy  has  no  effect  on  the 
existing  authority  of  citizens  to  initiate 
a  legal  action  against  a  local  government 
alleging  environmental  violations. 

This  policy  sets  forth  factors  for 
consideration  that  will  guide  the 
Agency  in  its  exercise  of  enforcement 
discretion.  It  states  the  Agency's  views 
as  to  how  the  Agency  intends  to  allocate 
and  structure  enforcement  resources. 
The  policy  is  not  final  agency  action, 
and  is  intended  as  guidance  only.  This 
policy  is  not  intended  for  use  in 
pleading,  or  at  hearing  or  trial.  It  does 
not  create  any  rights,  duties,  obligations, 
or  defenses,  implied  or  otherwise,  in 
any  third  parties. 

IFR  Doc.  0:J-2.5137  Filed  10-2-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7568-4] 

Proposed  Administrative  Order  on 
Consent  Issued  Pursuant  to  Sections 
7003(a)  and  3013(a)  of  the  Resource 
Conservation  and  Recovery  Act,  In  Re: 
the  Former  Medallic  Art  Facility, 
Danbury,  CT 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  settlement  and  request 

for  public  comment. 

SUMMARY:  In  accordance  with  Section 
7003(d)  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA),  42  U.S.C. 
6901-6987,  notice  is  hereby  given  of  a 
proposed  administrative  order  on 
consent  for  remediation  of  the  former 
Medallic  Art  facility  located  in  Danbury, 
Connecticut.  The  settling  party  is  the 
Fairway  Asset  Management  II,  L.L.C. 
(Respondent),  52  Deer  Hill  Avenue,  P.O. 
Box  1242  Danbury,  CT  06813.  The  U.S. 
Environmental  Protection  Agency — 
Region  1  (EPA)  is  proposing  to  enter  into 
this  administrative  order  on  consent  to 
address  claims  under  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"),42  U.S.C.  6901  et.  seq.,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984.  Notice  is 
being  published  to  inform  the  public  of 
the  proposed  settlement  and  of  the 
opportunity  to  conmient.  This 
settlement,  embodied  in  a  RCRA 
Administrative  Order  on  Consent 
("AOC"),  requires  Respondent  to 
adequately  monitor  contaminated 
groundwater  on-site;  propose  an  interim 
remedy  to  control  or  abate  the  spread  of 
contamination;  close  a  contaminated 
impoundment  on-site;  implement  a 
groundwater  recovery  system;  and 
monitor  its  effectiveness.  The  proposed 
order  will  be  issued  pursuant  to 
Sections  7003(a)  and  3013(a)  of  the 
Resource  Conservation  and  Recover}' 
Act,  42  U.S.C.  6973(a)  and  6934(a).  " 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  EPA 
will  receive  written  comments  relating 
to  the  settlement.  The  EPA  will  consider 
all  comments  received  and  may  modify 
or  withdraw  its  consent  to  the 
settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
DATES:  Comments  must  be  submitted  on 
or  before  November  3,  2003. 
ADDRESSES:  The  proposed  settlement 
and  administrative  record  is  available 
for  public  inspection  at  the  Danbury 


Public  Library,  170  Main  Street, 
Danbury,  CT  06810.  (203)  797-4505; 
and  at  the  EPA  Records  Center,  1 
Congress  Street,  Boston,  MA  02114- 
2023.  Please  call  the  EPA  Records 
Center  at  (617)  918-1440  to  schedule  an 
appointment.  A  copy  of  the  proposed 
settlement  may  be  obtained  from  Kristin 
Balzano.  U.S.  Environmental  Protection 
Agency,  Region  I,  1  Congress  Street, 
Suite  1100  (SES),  Boston,  MA  02114- 
2023  (Telephone  Number:  617-918- 
1772).  Comments  should  reference  the 
former  Medallic  Art  facility  in  Danbury, 
Connecticut,  EPA  Docket  No.  RCRA  01- 
2002-0030  and  should  be  addressed  to 
Kristin  Balzano,  U.S.  Environmental 
Protection  Agency.  Region  I,  1  Congress 
Street,  Suite  1100  (SES),  Boston,  MA 
02114-2023. 

The  EPA's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  EPA  Records  Center,  1 
Congress  Street,  Boston,  MA  02114- 
2023,  Telephone  Number:  (617)  918- 
1440. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joshua  Secunda,  U.S.  Environmental 
Protection  Agency,  Region  I,  1  Congress 
Street,  Suite  1100  (SEL),  Boston,  MA 
02114-2023,  Telephone  Number:  (617) 
918-1736. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"),  42  U.S.C.  6901 W  seq.,  notice 
is  hereby  given  of  a  proposed 
administrative  order  on  consent 
piirsuant  to  Sections  7003(a)  and 
3013(a)  of  RCRA,  42  U.S.C.  6973(a)  and 
6934(a)  concerning  the  former  Medallic 
Art  facility  in  Danbury,  CT.  The 
settlement  was  approved  by  EPA  Region 
I,  subject  to  review  by  the  public 
pursuant  to  this  Notice.  EPA  will 
receive  written  comments  relating  to 
this  settlement  for  thirty  (30)  days  from 
the  date  of  publication  of  this  Notice. 

Dated:  September  23,  2003. 
Susan  Studlien, 

Acting  Director.  Office  of  Site  Remediation 
and  Restoration.  EPA — Region  I. 
[PR  Do(  .  03-2.5138  Filed  ]0-2-f)3:  8:45  am) 
BILLING  CODE  65G0-S(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coliection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

.September  23.  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
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Ffderal  agencips  to  take  this 
opportunity  to  comment  on  thi^ 
following  information  collection(.s),  a.s 
reqiiirpd  bv  the  Paporuork  Rt^durtioii 
Act  of  1995.  Pub  L.  104-1, i   An  agcnc  v 
mav  not  conduct  or  spon.sor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number  No 
person  shall  be  sub|ec:t  to  any  penalt\ 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
(iisplav  a  valid  c;ontrol  number 
Ciomments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functums  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  c  oUected;  and  (d)  ways  to 
muiimize  the  burden  of  the  c;ollection  of 
iiiformatmn  on  the  responcients. 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology 
DATES:  Written  Paperwork  Reduction 
.Act  t'PRA!  comments  should  be 
submitted  on  or  before  \o\ ember  A. 
JOUJ    If  \iju  anticipate  tha*  vnu  will  be 
submitting  comments,  but  linci  it 
difficult  to  do  so  within  the  period  of 
time  allowed  bv  this  notice,  vou  should 
adv  i>e  the  contact  listed  below  as  soon 
as  possible 

ADDRESSES:  Direct  dll  comments 
regiirding  this  Paperwork  Reduction  Act 
submission  to  ludith  B  Herman,  Federal 
(Communications  (Commission.  Room  1- 
(.804.  44")  12th  Street,  S\V.  DC  20554  or 
via  the  Internet  to  luiiith- 

FOR  FURTHER  INFORMATION  CONTACT:  F  ii 

idditional  ir.formation  or  copies  of  the 
informatioi.  ( ollertionis).  contact  ludith 
H   Herman  at  202-418-0214  or  via  the 
Internet  at  fmiith-H  Ht^rmnn'&fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  CDntrol  So..  H0H()-ot)78, 

Titlt'  Part  2')  of  tne  (Commission's 
Rales  (Jo^erning  the  Licensing  of.  and 
Spectrum  Usage  by.  Satellite  Network 
Earth  Stations  and  Space  Stations, 

Form  \ns  FCC  Forms  n2.  .m  EZ, 
n2-Rand  M2  Schedcde  S 

Tvpr  (>t  fif'\;eit .  Revision  of  a 
currently  approved  collection. 

Ri^ipondf-nts  Business  or  other  for- 
firofit 

SunihtT  ot  Hf-'spnndfnts  6,274 

Ef^timutcd  Time  Pit  Hesponse.  1 1 
hours. 

Frpquppi  V  of  Rf^sponse:  On  occasion 
reporting  requirement  and  third  party 
disclosure  requir-ment 

Tatiil  Annual  Bur'if'n   hS  120  hours 


Total  Annual  Cost:  $12,043,000 

Needs  and  I  'ses:  The  Commission 
adopted  the  ,Sc:hedule  S,  a  standardized 
form  for  spac:e  station  license 
applications,  and  Form  .U2~EZ  for  earth 
station  license  applications.  The 
implementation  of  the  decisions  in  the 
Schedule  S  rulemaking  will  enable  the 
Commission  to  review  space  station  and 
earth  station  applications  more  quickly 
than  is  now  possible,  anci  therefore, 
increase  speed  of  service  to  the  public. 
In  partK  ular,  the  implementation  of 
mandatory  electronii:  filing  of  most 
satellite  and  earth  station  applications 
will  result  m  a  reduction  of  burden 
hours  per  submission  for  the  applicants. 

OMB  Control  \o  :  3060-0681. 

Title:  Toil-Free  Service  Acc;ess  Codes, 
CC  Docket  No  95-155,  47  CFK  part  52, 
subpart  D,  sections  52  101-52  111 

Form  \o:  N'A 

Tvpe  of  Rpviciv:  E.xtensicm  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions, 

Wiml/er  of  Respondents    iOO. 

Estimated  'Tune  Per  Response:  15 
hours 

Freijuencv  of  Response:  On  occasion 
reporting  recjuirenient  and  third  party 
disclosuri'  re(|uireiiient 

Total  Annual  Burden:  4.500  hours. 

Total  Annual  Cost:  N/A, 

\'eeds  and  i'ses:  Responsible 
Org.mi/ations  (RespOrgs!  who  wish  to 
make  a  specific  toll  fref  number 
unavailable  must  submit  written  request 
to  the  toll  free  database  administrator, 
Database  Services  Management.  Inc 
(DSMI),  This  retiuirement  will  hold 
those  RespOrgs  more  accountable  and 
will  decrease  abuses  of  lag  time  in  the 
process   it  will  prevent  numbers  from 
being  held  in  unavailable  status  without 
demonstrated  reasons,  and  will  make 
inc)re  numbers  available  for  subscribers 
who  need  and  want  them    If  DSMI  is 
uncertain  whether  a  nuniber  should  be 
placed  in  unavailable  status,  it  should 
seek  guidaiH  ('  from  the  Cimuiiission's 
Wireline  (  Mni|ietitii'n  Hupimu, 

FV;i(ir,ii  (,   :i  '.uinKatiuns  Commission. 

,Vlarleite  H.  Unrtch, 

Secretary: 

!FK  Doc    i):i^^5n,tfi  Filed  10-2-03;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

September  23.  2003, 

SUMMARY:  The  Federal  Communications 

(Commission  as  part  of  its  continuing 


effort  to  reduce  paperwork  burden 
invites  the  gencjral  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number, 
("omments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  November  3, 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible, 

ADDRESSES:  Direct  all  comments 
regarding  this  Paperwork  Reduction  Act 
submission  to  Judith  B.  Herman.  Federal 
Communications  Commission.  Room  1- 
C804,  445  12th  Street,  SW.,  DC  20554  or 
via  the  Internet  to  Judith- 
BHerman^Jccgov 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collection(s).  contact  Judith 
B.  Herman  at  202-418-0214  or  via  the 
Internet  at  Judith  B.Herman@fcc. gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  .\'o.:  3060-0723, 

Title:  Public  Disclosure  of  Network 
Information  by  Bell  Operating 
(Companies  (BOCs), 

Form  So:  N/A, 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities 

X'umber  of  Respondents:  7. 

Estimated  Time  Per  Response:  50 
hours, 

FrequimiV  of  Response:  On  occasion 
reporting  requirement  and  third  party 
disclosure  requirement, 

Tf)tal  Annual  Burden:  350  hours 


^  rm  jm£y*^ 


t  m  / 1?-;  J, 


r~»^t„l..„-    o     onno  /  NT,r>*; 
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Total  Annual  Cost:  N/A. 

Needs  and  Uses:  Bell  Operating 
Companies  (BCX^s)  must  make  public 
disclosure  of  network  information.  This 
will  prevent  them  from  designing  new 
network  services  or  changing  network 
techniccil  specifications  to  the  advantage 
of  their  own  payphones.  The 
information  required  by  the  BOCs  must 
be  provided  to  third  parties.  All  of  the 
requirements  would  be  used  to  ensure 
the  BOCs  comply  with  their  obligations 
under  the  1996  Act. 

OMB  Control  No.:  3060-0775. 

Title:  Separate  Affiliate  Requirement 
for  Independent  Local  Exchange  Carrier 
(LEC)  Provision  of  International, 
Interexchange  Services  (47  CFR 
64.1901-64.1903). 

Form  No:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities 

Number  of  Respondents:  10. 

Estimated  Time  Per  Response:  6,056 
hours. 

Frequency  of  Response: 
Recordkeeping  requirement. 

Total  Annual  Burden:  60,563  hours. 

Total  Annual  Cost:  $1,003,000. 

Needs  and  Uses:  The  Commission 
imposes  this  recordkeeping  requirement 
to  ensure  that  independent  LECs 
providing  international,  interexchange 
services  through  a  separate  affiliate  are 
in  compliance  with  the 
Communications  Act  of  1934,  as 
amended,  and  with  Commission 
policies  and  regulations.  The 
Commission  is  submitting  this 
information  collection  as  an  extension 
(no  change)  for  the  full  three  year  OMB 
clearance. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-25037  Filed  10-2-03;  8:45  am] 
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FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

agency:  Federal  Election  Commission 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday,  October  2,  2003,  10  a.m., 

meeting  open  to  the  public.  This 

meeting  was  cancelled. 

DATE  AND  TIME:  Wednesday,  October  8, 

2003  at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED:  Compliance 

matters  pursuant  to  2  U.S.C.  437g. 


Audits  conducted  pursuant  to  2  U.S.C. 
437g,  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures 
or  matters  affecting  a  particular 
employee. 

DATE  AND  TIME:  Thursday,  October  9, 

2003  at  10  a.m. 

place:  999  E  Street,  NW.,  Washington, 

DC.  (Ninth  Floor).  • 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Draft  Advisory  Opinion  2003-23: 
Women  Engaged  in  Leadership, 
Education,  and  Action  in  Democracy 
("WE  LEAD")  by  counsel,  [oseph  E. 
Sandler  and  Neil  P.  Reiff. 

Draft  Advisory  Opinion  2003-24: 
National  Center  for  Tobacco  Free  Kids 
("NCTFK")  by  counsel.  Michael  B. 
Trister. 

Routine  Administrative  Matters. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Harris,  Press  Officer,  Telephone: 
(202) 694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  03-25247  Filed  10-1-03;  11:16  am] 
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FEDERAL  HOUSING  RNANCE  BOARD 

Sunshine  Act  Meeting  Notice; 
Announcing  a  Partially  Open  Meeting 
of  the  Board  of  Directors 

TIME  AND  DATE:  The  open  portion  of  the 
meeting  of  the  Board  of  Directors  is 
scheduled  to  begin  at  10  a.m.  on 
Wednesday,  October  8,  2003.  The  closed 
portion  of  the  meeting  will  follow 
immediately  the  open  portion  of  the 
meeting. 

PLACE:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board.  1777  F 
Street,  NW,  Washington,  DC  20006. 
STATUS:  The  first  portion  of  the  meeting 
will  be  open  to  the  public.  The  final 
portion  of  the  meeting  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED  AT  THE  OPEN 
PORTION  OF  MEETING: 

Appointment  of  Two  Members  of  the 
Financing  Corporation  Directorate. 
Section  21(b)  of  the  Federal  Home  Loan 
Bank  Act  (12  U.S.C.  1441(b))  requires 
the  agency  to  select  two  Federal  Home 
Loan  Bank  presidents  to  serve  as 
members  of  the  Financing  Corporation 
(FICO)  Directorate. 

Appointment  of  Director — Federal 
Home  Loan  Bank  of  Indianapolis. 


Section  7  of  the  Federal  Home  Loan 
Bank  Act  (12  U.S.C.  1427)  requires  the 
agency  to  appoint  public  interest 
directors  to  the  boards  of  directors  of  the 
Federal  Home  Loan  Banks. 

Final  Rule  Regarding  the  Privacy  and 
Freedom  of  Information  Acts. 
Consideration  of  a  final  rule  adopting 
the  interim  final  rule  approved  in  June 
2003  without  substantive  change.  See  68 
FR  39810  (July  3,  2003).  The  revised 
Privacy  Act  regulation  is  written  in  a 
"user-friendly"  format,  reflects  a 
reassignment  of  responsibility  and 
authority  for  running  the  agency's 
Privacy  Act  program  to  the  Office  of 
General  Counsel,  and  amends  the 
Freedom  of  Information  Act  fee 
schedule  to  take  into  account  increased 
salary  and  operational  costs. 
MATTERS  TO  BE  CONSIDERED  AT  THE 
CLOSED  PORTION  OF  MEETING:  Periodic 
Update  of  Examination  Program 
Development  and  Supervisory  Findings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mar>'  Gottlieb,  Paralegal  Specialist, 
Office  of  General  Counsel,  by  telephone 
at  202/408-2826  or  by  electronic  mail  at 
gottliebm@fhfb  .gov . 

Dated:  September  30.  2003. 

By  the  Federal  Housing  Finance  Board. 
Arnold  Intrater, 
General  Counsel. 
[FR  Doc.  03-25218  Filed  10-1-03:  9:24  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  October 
17,2003. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (James  Hunter.  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
Citv,  Missouri  64198-0001: 
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1  James  C  Lewien,  Centennial, 
Colorado;  as  co-trustee  of  the  Kenneth  |. 
Freund  Irrevocable  Trust  No.  2.  to  retain 
control  of  Commerce  Bankshares,  Inc., 
Aurora.  Colorado,  and  thereby 
indirectly  acquire  Commerce  Bank, 
.Aurora.  Colorado 

Board  of  Governors  ot  the  Federal  Reserve 
System.  September  29.  200  < 
Robert  deV.  Frierson. 
Deputy  Secretarv  ot  the  Brxird 
iFK  DiK.  03-25078  Filed  ltt-2-03;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
{Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Companv 
Act  of  1956  fl2  U.S.C    1841  et  seq] 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  companv 
including  the  companies  listed  below 

Tue  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors   Interested 
persons  mav  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C,  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  companv.  the  review  .ilsn 
includes  whether  the  acquisition  of  the 
nonbanking  companv  complies  with  the 
standards  in  section  4  of  the  BH('  Act 
(12  U.S.C.  1843).  L'nless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  mav  be  obtained 
from  the  National  Information  Center 
website  at  www  ffiecgov/nic/ 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  28. 
2003 

A.  Federal  Reserve  Bank  of  Cleveland 
(Stephen  J.  Ong.  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio 
44101-2566; 

1  S  &■  T  Banrofp.  Inc  .  Indiana, 
Pennsylvania;  to  acquire  up  to  9.9 
percent  of  the  outstanding  voting  shares 


of  IBT  Bancorp,  Inc.,  Irwin, 
Pennsylvania,  and  thereby  indirectly 
acquire  Irwin  Bank  &  Trust  Co.,  Irwin, 
Pennsylvania. 

2   Town  Square  Financial 
Corporation.  Ashland,  Kentucky;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Town  Square  Bank,  Ashland, 
Kentucky. 

Board  of  (Governors  of  the  Federal  Reserve 
Svstem,  September  29.  200.3 
Robert  deV.  Frierson, 
Deputy  Set  retun,'  nfttie  Board. 
|FR  Doc    03-25079  Filed  10-2-03;  8:45  amj 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Ojmpany 
.'Kct  of  1956  (12  use    \84\etseq.] 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regiilati(jns  to  become  a  bank 
holding  companv  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  ( ompanv  and  all  of  the 
banks  and  mmbanknig  companies 
owned  bv  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  mav  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  ac;quisition  of 
a  nonbanking  i  ompanv.  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  c;omplies  with  the 
standards  in  set:tion  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  informaticm  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  vwvvv  ffiec  gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applicatifjns 
miist  be  received  at  the  Reserve  Bank 
indicated  or  ttie  offices  of  the  Board  of 
Ciovernors  not  later  than  October  30, 
2003 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street.  N  E..  Atlanta,  Georgia 
30303: 


1.  Community  Bank  of  Georgia,  Inc., 
Baxley,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Community  Bank  of  Georgia,  Baxley, 
Georgia  (in  organization). 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166- 
2034: 

1.  Citizens  Bancshares  of  Sparta,  Inc., 
Sparta,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Citizens  Bank  of  Sparta,  Sparta, 
Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  30.  2003 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

iFR  Doc.  03-25190  Filed  10-2-03,  8:45  am) 

BILLING  CODE  621 0-01 -S 


FEDERAL  RESERVE  SYSTEM 

Consumer  Advisory  Council 

ACTION:  Notice  of  Meeting  of  Consumer 
Advisory  Council. 

The  Consumer  Advisory  Council  will 
meet  on  Thursday,  October  23.  2003. 
The  meeting,  which  will  be  open  to 
public  observation,  will  take  place  at  the 
Federal  Reserve  Board's  offices  in 
Washington,  DC  in  Dining  Room  E  on 
the  Terrace  level  of  the  Martin  Building. 
Anyone  planning  to  attend  the  meeting 
should,  for  security  purposes,  register 
no  later  than  Tuesday,  October  21,  by 
completing  the  form  found  on-line  at; 
https:// www.  federalreserve.gov/secure/ 
forms/ ca  cregistra  lion .  cfm . 

Additionally,  attendees  must  present 
photo  identification  to  enter  the 
building. 

The  meeting  will  begin  at  9;00  a.m. 
and  is  expected  to  conclude  at  1;00  p.m. 
The  Martin  Building  is  located  on  C 
Street,  NW,  between  20th  and  21st 
Streets. 

The  Council's  function  is  to  advise 
the  Board  on  the  exercise  of  the  Board's 
responsibilities  under  various  consumer 
financial  services  laws  and  on  other 
matters  on  which  the  Board  seeks  its 
advice.  Time  permitting,  the  Council 
will  discuss  the  following  topics: 

Payroll  Cards:  Discussion  of  whether 
there  any  requirements  of  the  Electronic 
Fund  Transfer  Act,  which  is 
implemented  by  Regulation  E,  that 
should  not  apply  to  prepaid  payroll 
cards. 

Funding  and  Long-term 
Sustainability  of  Non-profit 
Organizations:  Discussion  of  issues 
related  to  long-term  sustainability  and 
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innovative  programs  to  counter  declines 
in  operating  income. 

Convenience  Checks  Issued  in 
Connection  with  Credit  Cards: 

Discussion  of  whether  Truth  in  Lending 
Act  provisions  for  credit  cards  should 
apply  and  whether  the  disclosures 
provided  with  convenience  checks  are 
adequate. 

Committee  Reports:  Council 
committees  will  report  on  their  work. 

Other  matters  initiated  by  Council 
members  also  may  be  discussed. 

Persons  wishing  to  submit  views  to 
the  Council  on  any  of  the  above  t6pics 
may  do  so  by  sending  written 
statements  to  Ann  Bistay,  Secretary  of 
the  Consumer  Advisory  Council, 
Division  of  Consumer  and  Community 
Affairs.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551.  Information  about  this 
meeting  may  be  obtained  from  Ms. 
Bistay,  202-452-6470. 

Board  of  Governors  of  the  Federal  Reserve 
System,  .September  30,  2003. 
Jennifer  |.  Johnson 
Secretary-  of  the  Board 
[FR  Do( .  03-2.5191  Filed  10-2-03;  8:45  ami 

BILUNG  CODE  6210-01-3 


GENERAL  SERVICES 
ADMINISTRATION 

[0MB  Control  No.  3090-0221] 

GSA  Board  of  Contract  Appeals  Rules 
Procedure 

AGENCY:  GSA  Board  of  Contract 

Appeals,  GSA. 

ACTION:  Notice  of  request  for  comments 

regarding  a  renewal  to  an  existing  OMB 

clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  General  Services 
Administration  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
a  renewal  of  a  currently  approved 
information  collection  requirement 
regarding  the  GSA  Board  of  Contract 
Appeals  (GSBCA)  Rules  Procedures. 
Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  and  whether  it 
will  have  practical  utility;  whether  our 
estimate  of  the  public  burden  of  this 
collection  of  information  is  accurate, 
and  based  on  valid  assumptions  and 
methodology;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected. 
DATES:  Submit  comments  on  or  before 
December  2.  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  Pfunder,  Chief  Counsel,  GSA 
Board  of  Contract  Appeals,  Room  7022, 
1800  F  Street,  NW.,  Washington,  DC 
20405  or  telephone  (202)  501-0272. 
ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  euiy  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  Regulatory  Secretariat, 
General  Services  Administration  (MVA), 
Room  4035,  1800  F  Street,  NW., 
Washington,  DC  20405. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  GSBCA  requires  the  information 
collected  in  order  to  conduct 
proceedings  in  contract  appeals  and 
petitions,  and  cost  applications.  Parties 
include  those  persons  or  entities  filing 
appeals,  petitions,  cost  applications, 
and  government  agencies. 

B.  Annual  Reporting  Burden 

Respondents:  55 
Responses  Per  Respondent:  1 
Hours  Per  Response:  .117 
Total  Burden  Hours:  6.4 

Obtaining  Copies  of  Proposals 

Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration. 
Regulatory  Secretariat  (MVA),  1800  F 
Street,  NW.,  Room  4035,  Washington, 
DC  20405,  telephone  (202)  208-7312. 
Please  cite  OMB  Control  No.  3090-0221, 
GSA  Board  of  Contract  Appeals  Rules 
Procedure,  in  all  correspondence. 

Dated:  September  26.  2003. 
Michael  W.  Carleton, 

Chief  Information  Officer. 

[FR  Doc.  03-25097  Filed  10-2-03:  8:45  ami 

BILUNG  CODE  6820-AL-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-74-03] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer.  Human 


Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  or  by  fax  to  (202) 
395-6974.  Written  comments  should  be 
received  within  30  days  of  this  notice. 

Proposed  Project:  International 
Performance  Standards  Project — New — 
Public  Health  Practice  Program  Office 
(PHPPO),  Centers  for  Disease  Control 
and  Prevention  (CDC). 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  Public  Health  Practice 
Program  Office  (PHPPO).  is  proposing  to 
implement  a  required  data  collection  to: 

a.  Assess  public  health  preparedness 
of  countries  to  respond  to  a  public 
health  threat  or  emergency. 

b.  Assess  progress  of  countries 
towards  (1)  identif\'ing  any  gaps  that 
need  to  be  strengthened  in  their  public 
health  systems,  (2)  achieving  the  critical 
and  enhanced  capacities  of  their  public 
health  systems,  and  (3)  setting  optimal 
standards  for  system  performance  that 
will  enhance  the  delivery  of  public 
health  services. 

c.  Identify  the  focus  of  future 
proposed  work  plans,  as  well  as  help 
countries  develop  a  public  health 
research  agenda. 

d.  Provide  a  consistent  framework  for 
each  country  to  characterize  the  status 
of  its  public  health  infrastructure. 

This  assessment  will  use  the 
International  Instrument  for 
performance  measurement  of  Essential 
Public  Health  Functions.  This 
instrument  is  used  for  rapid  assessment 
of  capacity  at  the  level  of  the  National 
Health  Authority  of  countries  to 
respond  to  public  health  threats  and 
emergencies.  This  instrument  focuses 
on  the  six  areas  of  fiscal  year  2002 
Supplemental  Funds  for  Public  Health 
Preparedness  and  Response  for 
Bioterrorism  (Announcement  Number 
99051),  as  the  framework  for  data 
collection.  The  six  focus  areas  are: 

•  Preparedness  Planning  and  Readiness 
Assessment 

•  Surveillance  and  Epidemiology 
Capacity 

•  Laborator\'  Capacity — Biological 
Agents 

•  Health  Alert  Network/ 
Communication  and  Information 
Technologv 

•  Risk  Communication  and  Health 
Information  Dissemination  (Public 
Information  and  Communication) 

•  Education  and  Training 

Hard  copy  assessment  instruments 
will  be  used  in  a  group  setting  within 
countries  to  collect  the  data.  The 
respondents  will  be  individuals  from  all 
levels  of  the  health  system  who  are 
knowledgeable  about  the  functions  of 
their  system.  This  process  is  being  done 
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in  conjunction  with  the  World  Bank  and 
the  governments  of  the  different 
countries  who  elect  to  undertake 
performance  measurement  of  their 
public  health  systems  usuig  this 


methodt)logv  The  process  will  be 
funded  through  the  Bank  and  the 
government  of  the  iDuntnes.  No  Federal 
funds  will  be  used  in  the  process.  It  is 
anticipated  that  more  than  nine  (9) 


countries  may  be  involved.  The 
annualized  burden  is  estimated  to  be 
120  hours. 


Number  of 
respondents 


Numt)er  of 

responses  per 

respondents 


Avg  burden 

response  in 

hrs. 


Year  1 


1 


120 


Uateri    ^cpi.-mbtT  2S).  2UU3. 
Nancy  E.  ("heal, 

Acting  A>^iH  uitr  Director  for  Policy.  Planning 
and  E\  jluatiun.  Centers  for  Disease  Control 
Prevention. 

;FK  Uch    0,i-J.TU8^  Filfd  1(J-2-():v  H  4S  ami 
BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-75-03] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

The  Clenters  for  Disease  Control  and 
Prevention  (CDC^)  publishes  a  list  of 
information  collection  requests  under 

review  b\  the  Office  I'f  Mandi;enient  diid 
Budget  lUMB)  m  Cdnipliaru  e  with  tlu' 
Paperwi.rk  Reductmn  .-Xc  t  (44  l'  .S.C 
(Chapter  ,:!5).  To  request  a  (  np\  of  these 
requests,  call  the  CDC  Reports  Clearance 
nfficer  at  '4041  448-lJl()   Send  written 


comments  to  CDC.  Desk  Officer.  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building.  Room  1023.5, 
Washington.  DC  20503  or  by  fax  to  (202) 
39.5-6974.  Written  comments  should  be 
received  within  30  davs  of  this  notic:e. 

Proposvd  Projt'it  Potential 
Reproductive  and  Neurologic:al  Effects 
of  Exposure  to  Acrvlamide — NEW— The 
National  Institute  for  Occupational 
Safety  and  Health  iNlOSH).  Centers  for 
Disease  Control  ami  Prevention  ((^DC). 

The  mission  of  the  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH)  is  to  promote  safetv  and  health 
at  work  fnr  all  people  through  research 
and  prevention   ("onsistent  with  this 
mission.  NIOSH  is  undertaking  a  study 
of  the  reproduc;tive  and  neiirobehavioral 
effects  of  the  occupational  exposure  to 
acrvlarnide.  Acrvlamide  workers  and 
(  nntrol  workers  fN  =  100  pier  group)  will 
i>e  ret  ruited  from  manufacturing,  end- 
u--t'r  iiid  non-exposed  settings. 
Exposure  will  be  (  harai  terized  bv 
acrvlamide  hemoglobin,  adduct  and 
urinarv  metabolite  levels,  ambient  area, 
personal  air.  and  dermal  sampling 
Kt'priidui  tive  effects  will  he  evaluated 


by  examining  semen  quality,  sperm 
DNA  integrity,  reproductive  hormone 
levels,  and  prostate  specific  antigen 
(PSA)  levels. 

Neurobehavioral  effects  will  be 
assessed  using  sensation-tactile,  postual 
stability,  grooved  pegboard,  and  simple 
reaction  time  tests.  Two  questionnaires 
will  be  administered  on  one  occasion. 
Questionnaire  information  will  be 
collected  concurrently  to  augment  test 
interpretation,  adjust  for  potential 
confounders  and  covariates  during 
regression  analysis,  correlate  specific 
jobs  and  job  activities  with  exposure 
measurements,  and  for  validation 
purposes.  Findings  from  this  study  will 
clarify  if  the  adverse  reproductive 
effects  observed  in  animal  studies  are 
also  present  in  acrylamide-exposed 
workers,  and  if  preclinical 
neurobehavioral  deficits  are  present  at 
acr\  lamide  doses  currently  considered 
to  be  within  safe  limits.  This  study  is 
scheduled  for  implementation  in  late 
2003  and  2004.  The  annualized 
estimated  burden  for  this  data  collection 
is  87  hours. 


Survey  questionnaire 


Number  of  re- 
spondents 


Number  of  re- 
sponses/re- 
spondent 


Average  bur- 

den/response 

(in  flours) 


Medical  &  Reproductive  History  Questionnaire 

Occupational  History  Questionnaire      

Non-participant  Questionnaire 


100 

100 
250 


13/60 

34/60 

2/60 


Ualptt    September  29,  2003. 
Nancy  E.  Cheal. 

.\i  ting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
Prevention. 
FK  llo(    04^2.5084  Filed  10-2-03;  8:45  am) 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day- 77-03] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

The  (ienters  fur  Disease  Control  and 
Prevention  ((TIC)  publishes  a  list  of 
information  collei  tion  requests  under 
review  bv  the  Offic:e  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  RediK  turn  .Ac:t  (44  I'.S  (' 
Chapter  35)   To  request  a  copy  of  these 


request.-^,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building.  Room  10235, 
Washington,  DC  20503  or  by  fax  to  (202) 
395-6974.  Written  comments  should  be 
received  within  30  days  of  this  notice. 

Proposed  Project;  2004 
Methodological  Study  of  the  Youth  Risk 
Behavior  Survey  (YKBS)— New- 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion 
(N(;CDPHP),  Centers  for  Disease  Control 
and  Prevention  (CDC). 


<;7.iRf: 
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Background 

CDC  intends  to  conduct  a 
methodological  study  of  the  Youth  Risk 
Behavior  Survey  in  the  Spring  of  2004 
to  assess  the  effects  of  setting  and  mode 
of  survey  administration  on  the 
reporting  of  heedth-risk  behaviors  among 
adolescents.  This  study  will  provide 
methodological  guidance  for  future 
surveys,  especially  surveys  of 
adolescents.  In  2000,  the  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation  (ASPE),  Department  of 
Health  and  Human  Services  (HHS), 
commissioned  five  expert  papers 


written  on  the  topic  "Examining 
Substance  Abuse  Data  Collection 
Methodologies."  The  papers  focused  on 
the  Youth  Risk  Behavior  Survey  (YRBS). 
the  National  Survey  on  Drug  Use  and 
Health  (NSDUH.  formerly  the  National 
Household  Survey  on  Drug  Abuse,  or 
NHSDA),  and  Monitoring  the  Future 
(MTF).  A  consensus  among  the  authors 
was  that  disparate  results  across  the 
studies  are  most  likely  a  product  of 
methodological  differences  across  the 
surveys.  The  2004  Methodological 
Study  of  the  YRBS  is  designed  to 
measure  the  extent  to  which  the 
prevalence  of  health-risk  behaviors 


among  students  varies  by  whether  tho 
survey  ig  administered  in  schools  versus 
students'  homes  (setting),  and  by 
whether  the  survey  is  administered 
using  paper  and  pencil  questionnaire 
booklets  versus  computer  assisted  self 
interviewing  (mode). 

Approximately  5,480  high  school 
students  will  be  given  questionnaire.s  in 
one  of  the  four  setting/mode 
combinations.  Elucidation  of  the  impact 
of  these  factors  on  prevalence  will  assist 
in  reducing  response  effects  and 
improving  the  quality  of  the  YRBS  data. 
The  total  estimated  annualized  burden 
for  this  data  collection  is  4.110  hours. 


Respondents 


Number  of  re- 
spondents 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den per  re- 
sponse (in 
hours) 


High  school  students — paper  &  pencil,  school-t)ased  questionnaire 
High  school  students — paper  &  pencil,  home-based  questionnaire 

High  school  students — CASI,  school  based  questionnaire 

High  school  students — CASI,  home  based  questionnaire  

School  administrators  recruitment  


45/60 
45/60 
45/60 
45/60 
45/60 


Dated:  September  29,  2003. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 

and  Evaluation.  Centers  for  Disease  Control 

Prevention. 

|FR  Doc.  03-25085  Filed  10-2-03;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-76-03] 

Proposed  Data  Collections  Submitted 
for  Put>lic  Comment  and 
Recommendations 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resoiurres  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  or  by  fax  to  (202) 
395-6974.  Written  comments  should  be 
received  within  30  days  of  this  notice. 

Proposed  Project:  WISEWOMAN 
Reporting  System — New — National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion  (NCCDPHP), 
Centers  for  Disease  Control  and 
Prevention  (CDC). 


Background 

The  WISEWOMAN  program,  which 
focuses  on  reducing  cardiovascular 
disease  risk  factors  among  at-risk 
women,  was  in  response  to  the 
"Secretary  of  Health  and  Human 
Services  Continuous  Improvement 
Initiative",  asking  for  the  development 
of  programs  that  examine  ways  in  which 
service  delivery  can  be  improved  for 
select  populations.  Title  XV  of  the 
Public  Health  Service  Act,  Section  1509 
originally  authorized  the  Secretary  of 
the  Department  of  Health  and  Human 
Services  to  establish  up  to  three 
demonstration  projects.  Through 
appropriations  language,  the  CDC 
WISEWOMAN  program  is  now  allowed 
to  fund  up  to  15  projects,  although 
current  plans  includes  12  demonstration 
projects.  At  full  implementation,  the 
projects  are  expected  to  screen 
approximately  30,000  women  annually 
for  cardiovascular  disease  risk  factors. 
The  program  targets  women  already 
participating  in  the  National  Breast  and 
Cervical  Cancer  Early  Detection  Program 
(NBCCEDP)  and  provides  screening  for 
select  cardiovascular  disease  risk  factors 
(including  elevated  cholesterol, 
hypertension,  and  abnormal  blood 
glucose  levels),  lifestyle  interventions, 
and  medical  referrals  as  required  in  an 
effort  to  improve  cardiovascular  health 
among  participants. 

CDC  proposes  to  collect  and  analyze 
baseline  and  follow-up  data  (12  months 
post  enrollment)  for  all  participants. 
These  data,  called  the  minimum  data 
elements  (MDE's),  includes 


demographic  and  risk  factor  information 
about  women  served  in  each  program 
and  information  concerning  the  number 
and  type  of  intervention  sessions 
attended.  The  MDE  data  allows  for  an 
assessment  of  how  effective 
WISEWOMAN  is  at  reducing  the  burden 
of  cardiovascular  disease  risk  factors 
among  participants.  CDC  also  proposes 
to  collect  programmatic  data  for  all 
WISEWOMAN  programs.  Programmatic 
data  includes  information  related  to 
grantee  management,  public  education 
and  outreach,  professional  education, 
service  delivery,  cost,  and  an 
assessment  of  bow  well  each  program  is 
meeting  their  stated  objectives. 

All  required  data  will  be  submitted 
electronically  to  a  contractor  to  conduct 
the  WISEWOMAN  evaluation.  MDE  and 
cost  data  will  be  submitted  twice  a  year, 
October  15  and  April  15.  October  15 
reporting  will  cover  all  MDE's  and  costs 
for  activities  that  took  place  between 
January  1  and  June  30,  and  the  April  15 
submission  will  cover  MDE's  and  costs 
for  activities  occurring  between  July  1 
and  December  31.  Quarterly  reports 
containing  programmatic  data  will  be 
due  to  RTl  on  January  31  (reflecting 
October  1 -December  31  program 
activities),  April  30  (reflecting  January' 
1-March  31),  July  31  (reflecting  April  1- 
June  30),  and  October  31  (reflecting  July 
l-September  30).  All  reports  will  be  due 
in  a  pre-determined  format  provided  by 
CDC  and  the  contractor.  The  contractor 
will  provide  training  as  requested  to 
WISEWOMAN  personnel  at  each  • 
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location  ronceming  data  follection  and 

submissmn 

All  informdtuui  (.ulii'i  tfd  h>  pdrt  of 
the  WLSFVVOMAN  ►nalLidtidn  will  bf< 
used  t(i  dSSHss  the  costs,  eftVc  tivpru">s 
and  cdst-ft'foctivenpss  of  VVl.SEVVOM.W 
in  rt'diK  ing  cdrdiovdsculdr  disfMSf  risk 
fdcturb.  fur  nbtainint;  Inl)r^■  (:iim[)U^te 
health  data  among  vulnerable 


populations,  promoting  public 
I'ducation  of  disease  incidence  and  risk- 
factors.  inipro\  ui^  the  availabilitv  of 
screening  ami  diagnostic  services  for 
iiiider-served  women,  ensuring  the 
i|Udlitv  of  ser\t(es  provided  to  women, 
dnd  dfvelopmg  strategies  for  improved 
inter\eiitions    Beciiuse  c  ertain 
demographic  data  are  already  collected 


as  pa.t  of  NBCCEDP,  the  additional 
burden  on  grantees  will  be  modest. 
Once  the  infrastructure  is  established  to 
capture  the  additional  WISEWOMAN 
data,  the  response  burden  is  expected  to 
be  reduced  even  further.  The  annualized 
estimated  burden  for  this  data  collection 
is  2,160  hours. 


Fotm 


Number  ot  re- 
spondents 


Numt)er  of  re- 
sponses per  re- 
spondent 


Average  burden 

per  response 

(in  hours) 


Screening  MOE  report 
Intervention  MDE  report 

Cost  report    

Quarterly  report 


16 

8 

16 

16 


Dated:  September  29.  2003. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 
"KK  Do(    n  !-::->nRf.  Filed  10-2-03;  8:45  ami 

BILLING  COOC  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[CMS- 10000,  CMS-10097,  CMS-10086. 
CMS-10O93J 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Ccnt.T-  for  .Medicare  and 

M^-dh  an!  .Shh  11  >^s.  HHS 

In  (  'irnpliaru  !■  with  thr  rM(jiurtMnent 
ot  s»'(  :.on  <.TUh((  )(2)(A)  ot  the 
Paperwork  Reduction  Act  of  1995.  the 
OnttT^  for  Meiiicare  and  Medicaid 
.Servii  t's  (CiMS)  (ti)nn>Tl\'  known  as  the 
Health  (^are  Firidnc  int;  .Administration 
(HCFAii,  Departnu'Ht  of  Health  and 
Human  S^n-'u  es,  is  publishing  the 
following  summarv  nf  proposed 
(  iillections  for  publii  (  omment. 
Interested  persons  drf  invitt^d  to  send 
(  omrnents  regarding  this  burden 
f'stimate  or  anv  other  aspect  of  this 
(nlle(  tion  of  inff)rmdtion.  including  any 
of  the  following  subjects:  (1 )  The 
nt'(  essitv  dnd  utilit\  of  the  proposed 
mfornidtion  collection  for  the  proper 
performduie  of  the  agencv's  functions; 
(_')  the  accuracy  of  the  estimated 
burden;  (31  ways  to  enhance  the  quality, 
utiUtv.  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collec:tion  technuju»'s  or 
other  forms  of  information  t''<.hnology  to 
mininuze  thf  inform. itinu  i  ollection 
burden 


1.  Type  ot  lnt'>iniiiti<in  C.olin  linn 
fleqi/es/- Extension  of  a  i  urrenlh 
approved  collection.  iitJf  nf 
Information  Collfctwn   Mrdn  are 
Consumer  Assessment  of  Health  Plan 
Survey-Fee  for  Service  (CAHl'S-FFS). 
Form  \'o.:  C^MS-  lOUOl)  (( )MH#  0938- 
0796);  Use:  Inder  the  Baldnced  fkidget 
Ac:t  of  1997.  ("M.S  is  required  to  pro\ide 
geiH'r.il  <iiul  (lian  comparative 
information  to  benetii  iarifs  that  will 
help  them  m.ii(.e  more  intormed  phni 
choices.  A  CAHPS  fee-for-service  sur\  t-y 
is  needed  to  prrivide  information 
comparable  to  those  dat.i  collei  ted  from 
the  CAHP.S  managed  care  surve\ ; 
Frf^ijiifni  V  .Annuallv;  Afff(  ted  Public 
liiiliviiiiials  or  Households;  Number  ot 
Respondents   142.920;  Totnl  .\nniuil 
Responses   142.920;  Total  Annual 
Hours.  4  7  (.41) 

2.  T\pt'  "t  Infitrniation  Collection 
Request   \rv\  ( !ollc(  tion;  Title  at 
Information  ('flirt  tinn   .Medic  are 
(Contractor  Provider  .Satisfaction  .Sur\('v: 
Form  No.:  (:M,S-10097  (()MB#  09,i8- 
NEVVI;  I  'se  ( :MS  needs  standard  data 
about  Medicare  provider's  satisfaction 
with  their  Medic;are  contractors,  who 
are  c;hargeci  wilb  all  Medic  are  claims 
processing  iind  related  ac  tivitit^s  on 
behalf  of  the  .Agenc  \    Kespondents  will 
be  staff  representatives  of  hospitals, 
skilled  nursing  tac  ilities,  rural  health 
clinics,  home  health  agencies,  end-stage 
renal  disease  c  linic  s.  physicians,  non- 
physicians,  durable  medical  equipment 
•,iip[)liers.  laboratories  and  ambulanc;e 
pro\  idtTs    I'he  .Siirvt'V  will  be  used  as  a 
mechanism  for  evaluating  and 
improving  Medicare  providers' 
satisfaction  vvith  their  Medicare 
contractors  The  results  will  provide 
CM.S  with  a  c  (imprehensive  review  of 
contrac  toi  provider  business  relations 
from  the  perspec  tiv  of  the  ■c:ustomer'  or 
Provider  The  inlormation  will  help  the 
Agency  appro[iri,itt'lv  address  provider 
concerns  about  Medic  iire  ('ontractors' 


performance,  aid  in  business/ 
contracting  decisions,  evaluate 
c  ontractor  performance  and  assist  or 
guide  contractors  in  identifving/ 
implementing  'best  practices'  or  quality 
improverncmt  initiatives.;  Frequency:  On 
Oc  (  asion;  Affected  Public:  Business  or 
other  for-profit  and  Not-for-profit 
institutions,  Number  of  Respondents: 
6.052;  Total  Annual  Responses:  6,052; 
Total  Annual  Hours:  4.204 

.)    Type  of  Information  Request: 
Extension  of  a  currently  approved 
cijllection;  Type  of  Information 
CJollection:  C'MS/Ao.A  Aging  and 
Disability  Resource  Center  (Jrant 
Program;  CMS  Form  Number:  C^MS- 
10093  [OMBtt  0938-0903);  Use: 
Information  sought  by  CMSO/DEHPC  is 
ntM'ded  to  award  competitive  grants  to 
States  to  develop  Aging  and  Disability 
Resource  Centers;  Frequency:  On 
occasion;  Affected  Public:  State,  local, 
or  tribal  government.  Not-for-profit 
institutir)ns.  Business  or  other  for-profit; 
Number  of  Respondents:  50;  Total 
Annual  Responses:  50;  Total  Annual 
Burden  Hours:  160. 

4.  Type  of  Information  Request: 
Extension  of  a  currently  approved 
c:ollection;  Type  of  Information 
(A)llection:  Medicaid  Program;  Real 
C choice  Systems  Change  Grants  for 
Communiiv  Living;  CMS  Form  Number: 
CMS-1008'6  (OMB#  0938-0901);  Use: 
Executive  Order  13217,  "Community- 
Based  Alternatives  for  Individuals  with 
Disabilities  "  called  upon  the  federal 
government  to  assist  states  and  localities 
to  swiftly  implement  the  decision  of  the 
United  States  Supreme  Court  in 
Olmstead  v.  L.C.  stating:  "The  United 
States  is  committed  to  community-based 
alternatives  fur  individuals  with 
disabilitic^s  and  recognizes  that  such 
st!rvices  advance  the  best  interests  of  the 
Unitful  .States."  State  agencies  and 
communitv  groups  will  be  applying  for 
these  grants;  Frequency:  On  occasion; 
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Affected  Public:  State,  local,  or  tribal 
government;  not-for-profit  institutions; 
Number  of  Respondents:  150  Total 
Annual  Responses:  150;  Total  Annual 
Burden  Hours:  1500. 

To  obtain  copies  of  the  supporting 
statement  and  emy  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  E-mail 
your  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed   ■ 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  th^oUowing  address: 

CMS,  Office  of  Strategic  Operations 
and  Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances.  Attention:  Melissa  Musotto, 
Room  C5-14-03,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  September  26,  2003. 
Julie  Brown, 

CMS  Reports  Clearance  Officer,  Office  of 

Strategic  Operations  and  Strategic  Affairs, 

Division  of  Regulations  Development  and 

Issuances. 

iFR  Doc,  03-25062  Filed  10-2-03;  8:45  am) 

BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-10024,  CMS- 
2384,  CMS-R-64] 

Agency  information  Coliection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2KA)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 


information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
bm-den. 

1 .  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicare  Health 
Survey  (MHS)  and  Data  Collection  for 
Administering  the  PACE  Health  Survey 
to  Beneficiaries  Enrolled  in  PACE  and 
the  Dual  Eligible  Demonstrations;  Form 
No.:  CMS-10024  {OMB#  0938-0844); 
Use:  The  Centers  for  Medicare  & 
Medicaid  Services  has  developed  a 
survey,  the  PHS,  that  is  similar  to  the 
Health  Outcomes  Survey  (HOS).  This 
survey  was  approved  for  PACE  and  the 
Wisconsin  Partnership  Program  (WPP) 
on  March  14,  2003.  OMB  also  approved 
the  use  of  the  PHS  to  beneficiaries 
enrolled  in  Minnesota  Senior  Health 
Options  and  Minnesota  Disability 
Health  Options  (MSHO/MnDHO)  on 
June  3,  2003  for  a  6-month  period.  This 
PRA  submission  combines  OMB 
approval  for  PACE,  WPP  0938-0844 
with  OMB  approval  for  MSHO/MnDHO 
0938-0899  and  requests  to  administer 
the  PHS  to  beneficiaries  enrolled  in 
MassHealth  SCO  as  well  as  administer 
the  PHS  in  year  2005.  The  main  purpose 
of  the  PHS  is  to  collect  health  status 
information  that  may  be  used  to  adjust 
Medicare  payment  to  MSHO/MnDHO 
health  plan  organizations.  It  has  been 
successfully  pilot-tested  to  assess 
response  rates  and  accuracy  of 
responses  under  different  distribution 
approaches.  The  pilot  test  enabled  CMS 
to  select  an  approach  whereby  PACE 
and  Dual  Eligible  Demonstration 
enrollees  will  be  sent  surveys  to  fill  out 
and  can  request  assistance  from  family 
or  professionals;  Frequency:  Annually; 
Affected  Public:  Individuals  or 
Households  and  Not-for-profit 
institutions;  Number  of  Respondents: 
15,859;  Total  Annual  Responses: 
10.785;  Total  Annual  Hours:  1.798. 

2.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Third  Party 
Premium  Billing  Request  and 
Supporting  Regulations  in  42  CFR  408.6 
and  408.202;  Form  No.:  CMS-2384:  Use: 
The  Third  Party  Premium  Billing 
Request  is  used  as  an  authorization  to 
designate  that  a  family  member  or  other 
interested  party  receive  the  Medicare 
Premium  Bill  and  pay  it  on  behalf  of  a 
Medicare  beneficiarv.  Section  408.202 


requires  a  State  to  get  written 
authorization  from  Medicare 
beneficiaries  for  CMS  to  send  billing 
notices  directly  to  the  State  or  local 
government  agency  and  to  release  any 
information  required  under  the  SMI 
premium  surcharge  agreement; 
Frequency:  On  occasion;  Affected 
Public:  Individuals  or  households: 
Number  of  Respondents:  17,350;  Totol 
Annual  Hours:  6,446. 

3.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection:  Title  of 
Information  Collection:  Indirect  Medical 
Education  (IME)  and  Supporting 
Regulations  in  42  CFR  412.105;  Form 
No.;  HCFA-R-64  (OMB#  0938-0456); 
Use:  This  collection  of  information  on 
interns  and  residents  (IR)  is  needed  to 
properly  calculate  Medicare  program 
payments  to  hospitals  that  incur 
indirect  costs  for  medical  education. 
The  agency's  Intern  and  Resident 
Information  System  uses  the 
information  for  producing  automated 
reports  of  duplicate  full-time  equivalent 
IRs  for  IME.  The  reports  provide 
contractors  with  information  to  ensure 
that  hospitals  are  properly  reimbursed 
for  IME,  and  help  eliminate  duplicite 
reporting  of  IR  counts  which  inflate 
payments.  The  collection  of  this 
information  affects  1,350  hospitals 
which  participate  in  approved  medical 
education  programs;  Frequency: 
Annually;  Affected  Public:  Not-for-profit 
institutions,  and  Business  or  other  for- 
profit;  Number  of  Respondents:  1,350; 
Total  Annual  Responses:  1,350;  Total 
Annual  Hours:  2,700.  To  obtain  copies 
of  the  supporting  statement  and  anv 
related  forms  for  the  proposed 
paperwork  collections  referenced  above, 
access  CMS  Web  site  address  at  htip:// 
cms.hhs.gov/regulations/pra/ 
default.asp.  or  e-mail  your  request, 
including  your  address,  phone  number. 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human' 
Resources  and  Housing  Branch, 
Attention:  Brenda  Aguilar.  New 
Executive  Office  Building.  Room  10235. 
Washington.  DC  20503. 

Dalt'd:  September  25.  2003. 
Julie  Brown, 

C.MS  Reports  Clearance  Officer.  Office  of 

Strategic  Operations  and  Strategic  Affairs, 

Division  of  Regulations  Development  and       ._ 

Issuances. 

IFR  Doc.  03-2506,1  Filed  10-2-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No  2O03^4-O425] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Substances 
Prohibited  From  Use  in  Animal  Food  or 
Feed;  Animal  Proteins  Prohibited  in 
Ruminant  Feed 

AGENCY:  Fiiod  and  Drug  Adiiurustrdtion. 
ACTION:  Notice. 


SUMMARY:  The  Food  and  Drui^ 
Administration  tFDA)  is  aniiouni  int;  .in 
opportunitv  for  public  comment  on  tli»> 
propust'ii  I  iillettion  of  (.^Ttain 
iiifnrmdtii  )r.  hv  the  Hi^ent.v    I  nder  the 
Pap-ruork  Reduction  Act  of  1995  (the 
PKAl,  F>'deral  agencies  are  required  to 
puhh^h  notice  in  thf  Federal  Register 
concerniny  eac  h  [iriipo.M'd  c  oIIlm  tioii  ot 
information,  ifk  huiiiij;  each  proposed 
e.xtensiiiu  t(.r  .u\  existing  collection  of 
information,  and  to  allow  fiO  davs  for 
public  comment  in  response  to  the 
notice.  This  notice  solicit.s  comments  on 
the  recordkeeping  requirements  pla(  ed 
on  handlers  of  rumman;  protein  to 
prevent  the  estat)lishment  anri 
amplification  of  bovine  spongiform 
encephaiupathv  (BSE)  in  the  Initf-ii 
States  b\  ensuring  that  ruminant  animal 
feed  doe-  not  (  ontain  animal  protein 
derived  Jroin  iiianini.iiian  tissue. 
DATES:  'submit  written  or  electronic 
I  omrnents  on  the  collection  of 
iiiformath'n  f)v  Da  -■inher  2.  2003. 
ADDRESSES:  Subnut  e[e(  tronic 
iiinriieiitN  Mil  the  (  oilertion  of 
information  to  hUp     :::\i.v  f(iii-2,(iv/ 
ii(H  kt^ts  '■!  nnmf'nts.  .Submit  written 
comments  du  »ht'  collection  of 
informritinn  ti  >  the  Division  of  Dockets 


Management  ifll',\-  105).  Food  and  Drug 
.Xdministration.  56.U)  Fishers  Lane   rm 
1061.  Ko(kville.  MU  20852.  .\11 
(  omineiits  should  be  identified  with  the 
do{  ket  number  found  in  brackets  in  the 
he.iding  of  this  iio(  iiment 
FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presle\    ( )ffif:e  of  Management 
Programs  (HFA-250),  Ffiod  and  Drug 
.Xdministralion.  5600  Fishers  Lane. 
Ko(  kville.  MD  20857.  :U)l-a27-1472 
SUPPLEMENTARY  INFORMATION:  I  ^nder  the 
PkA  (44  r  SC.  :i501-.^520).  Federal 
ageiu  les  must  obtain  approval  from  the 
Offic  e  of  M.inagement  and  Budget 
(OMR)  for  ea(  h  collection  of 
information  thev  londuct  or  sponsor 

C^oilection  of  information"  is  defined 
in  44  V  SC   J502(J)  and  5  CFR 
1320  Ml]  and  includes  agency  requests 
or  requirements  that  members  of  the 
publu  suf)mit  repiirts.  keep  records,  or 
provide  information  to  a  third  partv 
Section   t.5()t)(e  )(2)(A)  of  the-  PRA  (44 
r  SC.    !5IM>|(  H2!(Al!  requires  Federal 
agencies  tn  [)ro\idea  HO-da\  notice  in 
the  Federal  Register  i  oiu  erning  eac  li 
profiosed  I  ollec  tion  of  information, 
including  eai  h  proposed  extension  of  an 
existing  (  ollet  tion  of  information, 
fiefore  submitting  the  i:olle(  tion  to  OMB 
for  approval   To  compK  with  this 
requirement.  FDA  is  publishing  notice 
of  the  pri  ] posed  1  ollei  tion  of 
infoimatiiJii  set  tortfi  in  tfiis  document. 

W  ith  respet  t  to  the  following 
collection  of  information    VDA  invites 
comments  on  these  topii  s    (i)  Whether 
the  proposed  colle(  tion  of  information 
is  nec:essar\  ti'i  tfie  proper  [lerformanc  e 
of  FDA's  full'  iuMi^,  UK  hiding  whether 
the  iiifi  >rination  will  liave  practical 
utility;  l-!  I  itie  ,i(  I  urat  \  ot  I-'D.As 
estimate  oi  the  buiden  of  the  proposed 
collecjtion  of  intoiniatmn.  im  hiding  the 
validity  of  the  methoilolo'4\  and 
assumptions  used;  (.3)  vva\-.  to  enhance 
the  quality,  utility,  and  (  lain  oftlie 


information  to  be  collected:  and  (4) 
wavs  to  minimize  the  burden  of  the 
cdllecticm  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques, 
whcm  appropriate,  and  other  forms  of 
information  technology. 

Substances  Prohibited  From  Use  in 
Animal  Food  or  Feed;  Animal  Proteins 
Prohibited  in  Ruminant  Feed — 21  CFR 
Part  589  (OMB  Control  Number  0910- 
0339) — Extension 

Epidemiolcjgical  evidence  gathered  in 
the  United  Kingdom  suggests  that  BSE, 
a  progressivelv  degenerative  central 
nervous  system  disease,  is  spread  to 
ruminant  animals  by  feeding  protein 
derived  from  ruminants  infected  writh 
BSE.  While  BSE  has  yet  to  be  diagnosed 
in  the  United  States,  measures  were 
necessarv  to  prevent  th(^  establishment 
and  amplification  of  this  fatal  disease  in 
this  country.  Effective  August  4,  1997. 
FDA  amended  its  regulations  in  part  589 
(21  UFR  part  589)  to  create  new 
4?  589.2000  to  regulate  handlers  of 
(  ertain  animal  protein  intended  for  use 
in  ruminant  feed.  The  regulation  was 
designed  to  ensure  that  ruminant  feed 
does  not  contain  protein  derived  from 
mammalian  tissue.  It  requires  that  firms 
that  manufacture,  blend,  process  or 
distribute  botfi  mammalian  and 
ncmmammalian  materials  intended  for 
use  in  ruminant  feed  maintain  written 
procedures  to  prevent  commingling  and 
cross-contamination  of  these  materials. 

Respondents  to  this  collection  of 
information  are  individuals  or  firms  that 
manufacture,  blend.  proct!SS  or 
distribute,  or  use  feed  or  feed 
ingredients  that  contain  or  mav  contain 
protein  that  may  he  derived  from 
mamm<ilian  tissue. 

FDA  estimates  the  burden  of  this 
collec  tion  of  information  as  follows: 


Tablf  1  — Estimated  Annual  Recordkeeping  Burden^ 


21  CFR  Section 


No.  of  Record- 
keepers 


Annual  Frequency 
of  Recordkeeping 


Toidi  Annual  Records       Hours  per  Record 


Total  Hours 


589  2000<e)(1)(iv) 


400 


1 


400 


14 


5.600 


'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  mtormation. 
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The  estimated  number  of 
recordkeepers,  i.e.,  persons  that  separate 
mammalian  and  nonmanunalian 
materials,  is  derived  from  inspections  of 
firms  handling  animal  protein  intended 
for  use  in  animal  feed.  The  estimate  of 
the  time  required  for  this  recordkeeping 
requirement  is  based  on  agency 
communication  with  industry. 

Dated:  September  25,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
|FR  Doc.  03-25042  Filed  10-2-03;  8:45  am] 
BILUNG  CODE  416(M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  03N-0286] 

Agency  information  Coiiection 
Activities;  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request;  User  Fee  Cover 
Sheet;  Form  FDA  3397 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  a  proposed  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995. 
DATES:  Fax  written  comments  on  the 
collection  of  information  by  November 
3,  2003. 

ADDRESSES:  The  Office  of  Management 
and  Budget  (OMB)  is  still  experiencing 
significant  delays  in  the  regular  mail, 
including  first  class  and  express  mail, 
and  messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  information  collection  are  received. 


OMB  recommends  that  written 
comments  be  faxed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  Attn:  Fumie  Yokota,  Desk  Officer 
for  FDA,  FAX:  202-395-6974. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Nelson,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-827-1482. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507.  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

User  Fee  Cover  Sheet;  Form  FDA 
3397— (OMB  Control  Number  0910- 
0297 — Extension 

Under  sections  735  and  736  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  379h),  the  Prescription  Drug 
User  Fee  Act  of  1992  (PDUFA)  (Public 
Law  102-571),  as  amended  by  the  Food 
and  Drug  Administration  Modernization 
Act  of  1997  (Public  Law  105-115),  and 
the  Prescription  Drug  User  Fee 
Amendments  of  2002  (Public  Law  107- 
188),  FDA  has  the  authority  to  assess 
and  collect  user  fees  for  certain  drug 
and  biologies  license  applications  and 
supplements.  Under  this  authority, 
pharmaceutical  companies  pay  a  fee  for 
certain  new  human  drug  applications, 
biologies  license  applications,  or 
supplements  submitted  to  the  agency  for 
review.  Because  the  submission  of  user 
fees  concurrently  with  applications  and 
supplements  is  required,  review  of  an 
application  by  FDA  cannot  begin  until 
the  fee  is  submitted.  Form  FDA  3397, 
the  user  fee  cover  sheet,  is  designed  to 
provide  the  minimum  necessary 
information  to  determine  whether  a  fee 
is  required  for  review  of  an  appUcation, 
to  determine  the  amount  of  the  fee 
required,  and  to  account  for  and  track 
user  fees.  The  form  provides  a  cross- 
reference  of  the  fee  submitted  for  an 


application  with  the  actual  application 
by  using  a  unique  number  tracking 
system.  The  information  collected  is 
used  by  FDA's  Center  for  Drug 
Evaluation  and  Research  (CDER)  and 
Center  for  Biologies  Evaluation  and 
Research  (CBER)  to  initiate  the 
administrative  screening  of  new  drug 
applications,  biologies  license 
applications,  and  supplemental 
applications. 

Respondents  to  this  collection  of 
information  are  new  drug  and  biologies 
manufacturers.  Based  on  FDA's  database 
system  for  fiscal  year  (FY)  2002,  there 
are  an  estimated  225  manufacturers  of 
products  subject  to  PDUFA.  However, 
not  all  manufacturers  will  have  any 
submissions  and  some  may  have 
multiple  submissions  in  a  given  year. 
The  total  number  of  annual  responses  is 
based  on  the  average  number  of 
submissions  received  by  FDA  in  FY 
2000  through  2002.  CDER  estimates 
2,494  annual  responses  that  include  the 
following  submissions;  105  new  drug 
applications:  1.557  chemistry 
supplements;  670  labeling  supplements: 
and  162  efficacy  supplements.  CBER 
estimates  737  annual  responses  that 
include  the  following  submissions:  11 
biologies  license  applications;  640 
manufacturing  (chemistry)  supplements; 
72  labeling  supplements;  and  14 
efficacy  supplements.  Based  on 
previous  estimates,  the  rate  of 
submissions  is  not  expected  to  change 
significantly  in  the  next  few  years.  The 
estimated  hours  per  response  are  based 
on  past  FDA  experience  with  the 
various  submissions  and  range  from  5  to 
30  minutes.  The  hours  per  response  are 
based  on  the  average  of  these  estimates. 

In  the  Federal  Register  of  Julv  3,  2003 
(68  FR  39954),  FDA  published  a  60-day 
notice  requesting  public  comment  on 
the  information  collection  provisions. 
No  comments  were  received. 


I 


Table  1.— Estimated  Annual  Recordkeeping  Burden^ 


21  CFR  Section 

No.  of  Respond- 
ents 

Annual  Frequency 
per  Response 

Total  Annual  Re- 
sponses 

Hours  per  Re- 
sponse 

Total  Hours 

FDA  3397 

225 

14.36 

3,231 

0.30 

969 

Total 

969 

1 

^ There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 
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BILLING  COD€  4160-01 -S 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  c  (jmpliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c|(2)(A)  of  Title  44,  Inited 
States  Code,  as  amended  by  the 
Papenvork  Reduction  Act  of  1*^9.5,  Pub 
L.  104-1  J),  the  Health  Resources  and 
Services  Administration  (HRSA) 
publishes  periodic  summaries  of 
proposed  projects  being  developed  for 
submission  to  0MB  under  the 
Paperwork  Reduction  Act  of  1995  To 
request  more  information  on  the 
proposed  project  or  t(j  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  URSA  Reports 
Clearance  Officer  on  [M)\]  44;i-n29 

C^omments  are  invited  on:  id)  The 
proposed  collection  of  information  tor 


the  proper  performance  of  the  functions 
of  the  agency;  (b)  the  accuracy  of  the 
agtmcv's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
colU'cted;  and  (d)  ways  to  minimize  the 
burden  of  the  t:ollection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  tec:hniques 
or  other  forms  of  information 
technology 

Proposed  Project:  Children's  Hospitals 
Graduate  Medical  Education  Payment 
Program  (CHGME  PP)  (OMB  No.  0915- 
0247):  Revision 

The  CHGME  PP  was  enacted  by 
Public  Law  106-129  to  provide  Federal 
support  fr>r  graduate  medical  education 
((;ME)  to  freestanding  children's 
hospitals  This  legislation  attempts  to 
provide  support  for  (iME  comparable  to 
the  level  of  Medir:are  GME  support 
received  by  other,  non-childrens 
hospitals.  The  legislation  indicates  that 
eligible  children's  hospitals  will  receive 
payments  for  both  diret:t  an(i  indirect 
medical  education   Direct  payments  are 
designed  to  offset  the  expenses 
associated  with  operating  approved 
graduate  medical  residency  training 
programs  and  indirect  payments  are 
designed  to  compen.sate  hospitals  for 
expenses  associated  with  the  treatment 


of  more  severely  ill  patients  and  the 
additional  costs  relating  to  teaching 
residents  in  such  programs. 

Technical  assistance  workshops  and 
consultation  with  applicant  hospitals 
resulted  in  an  opportunity  for  hospital 
representatives  to  raise  issues  and 
provide  suggestions  resulting  in 
proposed  revisions  in  the  CHGME 
application  forms  and  instructions. 

Data  is  collected  on  the  number  of 
full-time  equivalent  residents  in 
applicant  children's  hospitals'  training 
programs  to  determine  the  amount  of 
direct  and  indirect  medical  education 
payments  to  be  distributed  to 
participating  children's  hospitals, 
indirect  medical  education  payments 
will  also  be  derived  from  a  formula  that 
requires  the  reporting  of  discharges, 
beds,  and  case  mix  index  information 
from  participating  children's  hospitals. 
Hospitals  will  be  requested  to  submit 
such  information  in  an  annual 
application.  Hospitals  will  also  be 
requested  to  submit  data  on  the  number 
of  full-time  equivalent  residents  a 
second  time  during  the  Federal  fiscal 
year  to  participate  in  the  reconciliation 
payment  process. 

The  estimated  average  annual 
reporting  for  this  data  collection  is 
appioximately  150  hours  per  hospital. 
The  estimated  annual  burden  is  as 
follows: 


Form 

Numt)er  of        ™  ^£?^nrt       ^°^^'  """^ber      Hours  per  re-       Total  burden 
respondents       ^     enl              °'  responses            sponse                 hours 

HRSA  99-1                                                                

54 
54 
54 
54 

1 

1 
1 

1 

54                       99  9                   5.395 

HRSA  99-1  (Recoociliation  of  FTE  counts)  

54                         8                         432 

HRSA  99-2                                                           

54                       14 

756 

HRSA  99-4        

54 

28 

1,512 

Total 

54 

54 

8.095 

Send  comments  to  Susan  (;  Queen, 
Ph  D  .  HRSA  Reports  Clparanc;e  Officer, 
Room  16C-17.  Parklavvn  Building,  5600 
Fishers  Une.  Rockville.  MD  20857 
Written  t  omments  should  be  received 
within  BO  days  of  this  notic:e. 

Udted:  Septemt>«r  29,  2003. 
lane  M.  Harrison. 

Dirt'cttT  [>n  ision  of  Policy  Review  and 

lAH>rdinaticin 
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BILLING  COO€  4165-1 5-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Committee  on 
interdisciplinary,  Community-Based 
Linltages;  Notice  of  Meeting 

In  atcordaiK  e  with  section  10(a)(2)  of 
the  Federal  Advisory  (iommittee  Act 
(Pub   L   92-463).  notice  is  hereby  given 
of  the  following  meeting 

\ijmf    -Xcivisory  Comtiiittt'c  mi 
lnlerciis(  iplinan,'.  rnmnuiiiilv  Hciscd 
Linl.dnt's 

!kitf>  iind  iiiUfs 
October  2b.  2003.  5  p.m  -8  p.m. 
October  27.  2003.  8:30  a.m.-5  30  \>  m 
Of  tobfr  _'tt   ^no  i   8  U)  am  -4  p  m 


Placf  The  Washington  Terrace  Hotel.  1515 
Rhode  Island  .Avenue.  NW.,  Washington,  DC] 
20005 

Status  The  meeting  will  be  open  to  the 
public. 

Agenda:  Agenda  items  will  include,  but 
not  be  limited  to:  Welcome;  plenary  session 
on  (  ultural  rompetencv  and  diversity  for  the 
grant  programs  under  the  purview  of  the 
C:ommittt!e  with  presentations  by  speakers 
representing  the  Department  of  Health  and 
Human  ,Servi(,es  (DHHS),  constituent  groups. 
field  experts  and  committee  members. 
Meeting  content  will  focus  on  how  cultural 
(  ompetencv  and  diversity  relate  to  health 
status  outcomes   The  following  topics  will  be 
addressed  at  the  meeting:  What  are  the  Title 
V'll  grant  programs  doing  in  the  areas  of 
(  ultural  competency  and  diversity  and  under 
what  authority,  if  any?  Why  should  there  be 
a  (  ulturallv  competent  and  diverse 
workfon  e'  and  What  are  the  policy  issues 
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and  possible  recommendations  relevant  to 
these  programs? 

Proposed  agenda  items  are  subject  to 
{.hangs  as  priorities  dictate. 

Public  Comments:  Public  comment  will  be 
permitted  before  lunch  and  at  the  end  of  the 
Committee  meeting  on  October  27,  2003.  Oral 
presentations  will  be  limited  to  5  minutes  per 
public  speaker.  Persons  interested  in 
providing  an  oral  presentation  should  submit 
a  written  request,  with  a  copy  of  their 
presentation  to:  Jennifer  Donovan,  Eteputy 
Executive  Secretary.  Division  of  State, 
('.ommunity  and  Public  Health,  Bureau  of 
Health  Professions,  Health  Resources  and 
Services  Administration,  Room  9-105,  5600 
Fishers  Lane,  Rockville,  Maryland  20857, 
i'elephone  (301)  443-8044. 

Requests  should  contain  the  name, 
address,  telephone  number,  and  any  business 
i)r  professional  affiliation  of  the  person 
di'siring  to  make  an  oral  presentation.  Groups 
having  similar  interests  are  requested  to 
lombine  their  comments  and  present  them 
through  a  single  representative.  The  Division 
of  State,  Community  and  Public  Health  will 
notify  each  presenter  by  mail  or  telephone  of 
their  assigned  presentation  time. 

Persons  who  do  not  file  a  request  in 
advance  for  a  presentation,  but  wish  to  make 
an  (iral  statement  may  register  to  do  so  at  the 
Washington  Terrace  Hotel,  Washington,  DC 
on  October  27,  2003.  These  persons  will  be 
allocated  time  as  the  Committee  meeting 
agenda  permits. 

For  Further  Information  Contact:  Anyone 
requiring  information  regarding  the 
Committee  should  contact  Jennifer  Donovan, 
Division  of  State,  Community  and  Public 
Health,  Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Room  9-105,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Telephone  (301)  443-8044. 

Dated:  September  29,  2003. 
Jane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 

Coordination. 

iFR  Doc.  03-25091  Filed  10-2-03;  8:45  am) 


BILUNG  CODE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  OMB  Review; 
Comment  Request;  NCI  Cancer 
Information  Service  Demographic/ 
Customer  Service  Data  Collection 

summary:  Under  the  provisions  of 
section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Cancer  Institute  (NCI),  the  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
the  information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  June  9,  2003,  Vol.  68,  No. 
25,  pages  34405-34406  and  allowed  60 
days  for  public  comment.  No  public 
comments  were  received.  The  purpose 
of  this  notice  is  to  allow  an  additional 
30  days  for  public  comment.  The 
National  Institutes  of  Health  may  not 
conduct  or  sponsor,  and  the  respondent 
is  not  required  to  respond  to,  an 
information  collection  that  has  been 
extended,  revised,  or  implemented  on  or 
after  October  1,  1995,  unless  it  displays 
a  currently  valid  OMB  control  number. 
Proposed  Collection :  Title:  The  National 
Cancer  Institute  Cancer  Information 
Service  Demographic  Customer  Service 
Data  Collection.  Ty^je  of  Information 
Collection  Request:  Revision  with 
change  of  a  currently  approved 
collection  (OMB  No.  0925-0208,  expires 
10/31/2003).  Need  and  Use  of 
Information  Collection:  The  National 
Cancer  Institute's  Cancer  Information 
Service  (CIS)  provides  the  latest 
information  on  cancer,  clinical  trials. 


and  tobacco  cessation.  Characterizing 
users  and  how  they  found  out  about  the 
CIS  is  essential  to  customer  service, 
program  planning  and  promotion.  This 
effort  involves  a  brief  survey  of  users  of 
the  1-800-^l-CANCER  toll-free  service 
and  LiveHelp,  a  Web-based  chat  service. 
The  telephone  survey  contains  seven 
questions — 3  customer  service  and  4 
demographic — asked  of  a  subset  of 
callers  (cancer  patients,  their  family  or 
friends,  and  the  general  public)  at  the 
end  of  usual  service  for  an  annual  total 
of  approximately  286,000  callers.  100% 
of  these  callers  will  be  asked  the  three 
customer  service  questions  for  an 
annual  total  of  approximately  286,000 
callers:  25%  of  callers  will  be  asked  the 
four  demographic  questions  for  an 
annual  total  of  approximately  71,500 
callers.  If  the  call  is  the  result  of  a 
special  promotion,  50%  of  callers  will 
be  surveyed  for  demographics.  Special 
promotions  account  for  an  estimated 
30%  of  calls  for  an  annual  total  of 
approximately  42,900  callers.  The 
combined  annual  total  is  400.400 
callers.  The  LiveHelp  web  survey 
involves  asking  the  same  seven 
questions  to  50%  of  the  same  subset  of 
users  for  an  annual  total  of 
approximately  5,500  users.  The 
combined  total  to  be  surveyed  each  year 
is  405,900  users  of  the  telephone  and 
LiveHelp  services  for  total  of  1,951 
annual  burden  hours.  Frequency  of 
Response:  Single  time.  Affected  Public: 
Individuals  or  households.  Type  of 
Respondents:  Patients,  relatives,  friends, 
and  general  public.  The  annual 
reporting  biuden  is  as  follows: 


Table  1  .—Respondent  and  Burden  Estimate 


Type  of  resfX)ndents 


Individuals  or  Households 


Telephone; 

—3  questions  (100%)  

—4  questions  (25%)  

— 4  questions  (50%)  special  promotions 


Subtotal 


LiveHelp: 


-7  questions  (50%) 
Subtotal  


Annualized  Totals 


I 

The  annualized  cost  to  respondents  is 
estimated  at:  $31,904.  There  are  no 
Capital  Costs  to  report.  There  are  no 


Operating  or  Maintenance  Costs  to 
report. 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 


public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 
(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
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performance  of  the  function  of  the 

dgencv.  including  whether  the 
information  will  have  practical  utility: 
(2)  thi'  accurac:v  of  the  agency  >  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  inc:luding  the  valuiitv  of 
the  lUf'thodologv  and  assumptions  u.ied, 
(J)  ways  t(3  enhance  the  qualitw  utilit\ 
and  clarity  of  the  information  being 
colle<;ted;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collectum  techniques  or 
other  forms  of  information  technology. 

Dirfct  Comments  to  (l\!R  Written 
comments  and/or  suggestions  regardiim 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  respoiisf 
time,  should  be  ifirec  ted  to  the   Office 
of  Management  and  Budget.  Office  of 
Regulatory  Affairs.  New  E.xecutive 
Office  Building.  Room  lOJ  15. 
Washington.  DC  20503   Attention:  Desk 
Officer  for  NIH  To  request  more 
information  on  the  proposed  proie(t  or 
to  obtain  a  copy  of  the  data  collec  tion 
plans  and  instruments,  contact 
Madeline  La  Porta.  Associate  Deputy 
Director.  Cancer  Information  .Seryice, 
OC,  NCI.  61 16  Executive  Boulevard. 
MSC  8322.  Room  3036A.  Bethesda.  MD 
20892-8322.  or  call  non-toll-free 
number  (301 )  594-H025  or  e-mail  vour 
request,  including  vnur  address  to: 
laportam^mail  nih  ^nv 

Comments  Due  Date  (.omments 
regarding  this  information  roller tion  are 
best  assured  of  having  their  full  effect  it 
received  within  30  days  of  the  date  of 
this  publication. 

Dated   Septir-mber  26.  2003. 
Reesa  .Nichols, 

\CI  Projert  Clearance  Liaison 
(FR  Do<    01-25067  Filed  10-2-03;  8:45  am] 

aiLiJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  0MB  Review; 
Comment  Request;  Agricultural  Health 
Study — A  Prospective  Cohort  Study  of 
Cancer  and  Other  Diseases  Among 
Men  artd  Women  in  Agriculture 

summary:  Under  the  provisions  of 
Section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995.  the  National 
Cancer  Institute  (NC>I).  the  National 
Institutes  of  Health  (NIH)  has  suhmitttr-d 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  for  r^^view  and 
approval  of  the  information  (  ollectioii 


listed  below.  This  proposed  information 
collection  was  previcnisly  published  in 
the  Federal  Register  on  August  1.  2003. 
pages  45257-H  and  allowed  60  days  for 
public,  comment.  Comments  were 
re(  ei\ed  from  two  individuals,  both  of 
whiim  dT^^  I  ontractors  interested  in  the 
potential  for  conducting  portions  of  the 
proposed  information  collection 
activities.  The  purpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 
(  omment.  The  National  Institutes  of 
Health  m<iv  not  conduct  or  spon.sor.  and 
the  respondent  is  not  required  to 
respond  to.  an  inforinatiim  collection 
that  has  beim  extended,  revised,  or 
implemented  on  or  after  Octobt^r  1 . 
)995.  unless  it  displays  a  c:urrentlv  valid 
OMB  control  number 

Proposed  (Collection 

Title  Agricultural  Health  Study— A 
Prospective  Cohort  Study  of  (Cancer  and 
Other  Diseases  .\mong  Men  and  Women 
in  .-KgrK  ulture    Type  ol  Infonnation 
Collection  Hequest  Revision  of  a 
currently  apprfived  collection  (0925- 
0406,  expiration  11/31/03)   Xeed  and 
Cse  ot  lnti>rin<itiiin  Collectimi  The 
Agrii  ultural  Health  Study  is  in  its  5th 
year  uf  follow  u[i  data  collectifin  on  a 
prospective  i  ohort  of  89.t)58  farms,  their 
s{;ouses.  and  commercial  applicators  of 
pesticides  from  Iowa  and  North 
Carolina   Follow-up  is  not  yet  ccjmplete 
for  a  segment  of  the  c:ohort.  c:()mmercial 
applicators  (n  -  4,916)   .\n  extension 
until  November  3U.  2005  is  requested  to 
complete  this  data  collection.  Frequency 
"f  Rt'sponse  .Single  time  reporting, 
Attei  ted  Public  individuals   Type  of 
Respondents:  Commerc:ial  pesticide 
applK:ators  The  annual  reporting 
burden  is  as  follows:  Estimated  Xumher 
of  Respondents   2,548  Estimated 
Xumher  nt  Responses  per  Respondent: 
1  0:  Avenii^e  Rurden  Hours  Per 
Response   1  74;  and  Estimated  Total 
Annual  Rurden  flours  Requested  3.707, 
The  annualized  c:ost  to  respondents  is 
estimated  at:  $59,312  There  are  no 
(Capital  (iosts  to  report.  There  are  no 
Operating  or  Maintenance  Costs  to 
report 

Request  for  (Comments 

Writtt'n  (-omments  and/or  suggestions 
from  thf  publu  and  a f fee  ted  agencies 
ari-"  iin  ited  on  one  or  more  of  the 
following  points   (1)  fCvaluate  whether 
the  proposed  (  oilec  tioii  of  information 
is  ne(  ess.irv  for  the  proper  performance 
of  the  fuiK  tion  of  the  agency,  including 
whether  the  information  will  have 
practii  al  utility.  (2)  Kvaluate  the 
accural  y  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  uf 
the  methodology  and  assumptions  used; 


(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collt>cted;  and  (4)  Minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mec:hanical.  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Direct  Comments  to  OMB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  espec:ially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New 
Executive  (Jffice  Building,  Room  10235, 
Washington.  D(C  20503.  Attention:  Desk 
Offic:er  for  NIH.  To  request  more 
information  (jn  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments  contact:  Michael 
C.R.  Alavanja.  Dr.  PH.,  Epidemiology 
and  Biostatistics  Program,  Division  of 
Canct^r  Etiology.  National  Cancer 
Institute,  EPN  8000,  6120  Executive 
Boulevard.  Rockville,  MD  20852,  or  call 
(310)  435-4720.  or  E-mail  your  request. 
inc:luciing  your  address  to: 
alavaniam&mail.nih.gov 

Comments  Due  Date 

Ccjmments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  within  30 
days  of  the  date  of  this  publication. 

Dated:  September  Zb.  2003 
Reesa  Nichols, 
NCI Projucl  ('li'nnmce  Liaison 
[FR  DcK    0.}-2,')(HiH  Filed  10-2-O.i:  8:45  am] 
BILUNG  COOE  414C>-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  F'oreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 
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ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  application 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosing  Agreement  will 
be  required  to  receive  copies  of  the 
patent  application. 

A  New  Target  for  Angiogenesis  and 
Anti-angiogenesis  Therapy 

Frank  Cuttitta  et  al.  (NCI).      • 

U.S.  Provisional  Application  No.  60/ 

425,018  filed  07  Nov  2002  (DHHS 

Reference  No.  E-294-2002/0-US-O1). 
Licensing  Contact:  Catherine  Joyce;  301/ 

435-5031;  joycec@mail.nin.gov. 

ProadrenomeduUin  N-terminal  20 
peptide  (PAMP)  is  a  20  amino-acid 
molecule  originating  from  the  post- 
translational  processing  of  pre- 
proadrenomeduUin.  PAMP  has 
heretofore  been  known  as  a  potent 
hypotensive  and  vasodilatory  agent. 
PAMP  and  adrenomedullin  (AM)  are  the 
two  known  bioactive  products  generated 
from  cleavage  of  pre- 
proadrenomedullin.  PAMP  and  AM  are 
known  to  have  vasodilatory  and 
hypotensive  activities.  AM  is  also 
known  to  have  angiogenic  activity, 
whereas  no  such  activity  has  previously 
been  attributed  to  PAMP. 

The  inventors  have  discovered  that,  in 
addition  to  its  hypotensive  and 
vasodilatory  effects,  PAMP  functions  as 
a  potent  angiogenic  factor.  When 
compared  to  other  well-known 
angiogenic  factors  such  as  vascular 
endothelial  growth  factor  (VEGF)  and 
basic  fibroblast  growth  factor  (bFGF), 
PAMP  is  roughly  one  million  times 
more  potent  on  a  molar  basis. 

In  one  aspect,  the  invention  relates  to 
the  use  of  PAMP  inhibitors  to  inhibit 
angiogenesis  in  vivo.  These  methods 
would  be  useful,  for  example,  in 
inhibiting  the  growth  of  tumors  and  in 
treating  other  diseases  characterized  by 
excessive  angiogenesis  including 
psoriasis,  diabetic  retinopathy,  and 
chronic  wounds.  In  a  second  aspect,  the 
invention  relates  to  the  use  of  PAMP  or 
PAMP  derivatives  to  promote 
angiogenesis,  for  example,  in  subjects 
with  coronary  artery  disease  or  cerebral 
ischemia. 

Dated:  September  27,  2003. 
Steven  M.  Ferguson, 

Director,  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
S'ational  Institutes  of  Health. 
|FR  Doc.  03-2.S072  Filed  10-2-03:  8:45  am] 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pm-suant  to  section  10(d)  of  the 
Federal  Advisory  Conmiittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Colon 
Cancer  Screening  in  Primary  Care  Practice. 

Date:  October  23,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  C.  Michael  Kerwin.  PhD. 
MPH,  Scientific  Review  Administrator, 
Special  Review  and  Logistics  Branch, 
Division  of  Extramural  Activities,  National 
Cancer  Institute,  National  Institutes  Of 
Health,  6116  Executive  Boulevard,  Room 
8057,  MSC  8329,  Bethesda,  MD  20892-8329, 
301-496-7421 ,  kerninm@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399. 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  September  29.  2003. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory- 
Committee  Policy. 
[FR  Doc.  03-25179  Filed  10-2-03:  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy- 
Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel, 
Community  Clinical  Oncology  Program  & 
Minority-Based  Community  Clinical 
Oncology  Program. 

Dafe:  November  19.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyoce;  National  Institutes  of  Health. 
Executive  Plaza  North,  6130  Executive  Blvd., 
Rockville,  MD  20852. 

Contact  Person:  Timothy  C.  Meeker.  MD.. 
Scientific  Review  Administrator,  Special 
Referral  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  6116  Executive  Boulevard,  Room 
8088,  Rockville.  MD  20852,  301/594-1279. 

(Catalogue  of  Federal  Domestic  Assistant 
Program  Nos.  93.292,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research:  93.396.  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health 
HHS) 

Dated:  September  29,  2003. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  03-25180  Filed  10-2-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Nursing  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
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amended  (5  L'  S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting 

The  meeting  will  be  closeci  to  the 
public:  m  accordance  with  the 
provisions  set  forth  in  sections  5.t2(c)(4) 
and  552b(c)(6),  Title  5  U.S C.  as 
amended  The  grant  applications  an(i 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearlv  unwarranted 
inva.sion  of  personal  privacy 

\amf  ot  Committee  .National  histitute  of 
Nursing  Researrh  Sper  lal  Kmphasis  Panel 
Nursing  Kesnarth  Cun  Center  Grants  (P3QJ. 

Patf   November  12-1.3.  2003 

Tinif  November  12.  200.3.  8  am   to  5  p.m. 

Ai>enHa  To  review  and  evaluate  grant 
applications 

Pin,  f  Bethevia  Marriott,  5151  Pooks  Hill 
Koad,  Bethesda.  MU  20814 

Fimf  .November  13.  2003.  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  5151  Pooks  Hill  Road.  Bethesda.  MD 
20814 

Contact  Person:  John  E.  Richters.  PhD. 
Si  lentifu  Review  Administrator.  Office  of 
Review.  Division  of  Extramural  Activities, 
National  Institute  of  Nursing  Research. 
National  Institutes  of  Health.  6701 
[)emo<.ra(  v  Blvd.  Room  715.  Bethesda.  MD 
2081"   1301)  594-5971.  irichters@nih.gOv. 

(Cat  liogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361.  Nursing  Research. 
National  Institutes  of  Health.  HHS) 

Dated   September  25,  2003. 
La\'pme  Y.  Stringfield. 
Din<  tur.  Office  oj  Fedeml  Advisory 
(MHTmittee  Pohcv 
iFR  DiH    03-250HM  Filed  10-2-03;  8:45  am) 

BILLtNG  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Nursing  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  tho 
FeiU'ial  Advisory  Ciommittee  Act.  di 
amended  (5  U.S.C.  Appendix  2),  notice 
is  h'Tebv  given  of  th^'  fnllnvving 
m>'fting 

The  meeting  will  b»'  t:l()st'd  to  the 
putilic  in  at.cordance  with  the 
provisions  set  forth  in  sections  552{cj(4) 
and  5,S2b(()(h),  Title  ,5  V.SC.  as 
anit-nded.  The  grant  applications  and 
the  discussions  could  disclose 
c:onfidential  trad^  •>^•^  rots  nr  i  ommerrial 
propertv  such  as  patt'iif.ihK'  riiritfrial 
and  personal  information  cimi  f-rnin^ 
individuals  assot:iated  with  the  tiraiit 


applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  persimal  privacy. 

\i}in>  III  ( .nmniittvf.  .National  Institute  ot 
Niirsiiit;  Rese.in  h  .Special  Emphasis  Panel, 
Nursing  Kfsean  I;  Development  (Center  (irants 
(P20), 

Date:  Novemtjer  5-6,  2003 

lime:  8  a,m.  to  5  p  ni 

Agenda:  To  review  and  evaluate  grant 
ap[)li<  ations. 

Place  Double  Tree  Rockville.  17.t() 
Rot.kville  Pike.  Rockville,  MD  20852 

Contact  Person   lohn  E.  Richters.  PhD. 
Scientihc  Review  .-\dministrator.  Clffice  of 
Review.  Division  of  Extramural  Activities. 
National  Institute  of  Nursing  Research. 
National  Institutes  of  Health  t)701  Democra(  v 
Blvii    Room  715.  Bethesda,  MD  20817,  1301) 
594-5971,  inchters<inih  tjov 

(Catalogue  of  Federal  Domestic  Assistant  e 
Program  Nos  93,361,  Nursing  Resean  h. 
National  Institutes  of  Ht  alth   HHS) 

Dated    Septeiiiher  2t    2003 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy 

IFR  Do(    03-25070  hil,.,i  10   2-03.  8:45  ami 

BILUNG  CODE  4140-Ot-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Nursing 
Research;  Notice  of  Closed  Meetings 

i'ursuant  to  sei  tion  l()(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (S  II. .SC  Appendix  2),  notice 
is  herebv  given  of  the  following 
nif»'tmgs 

riie  mci'tings  will  he  (  lost'd  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  5.=)2h(c)(t)).  Title  .5  U.S.C.. 
as  amended  The  grant  applications  and 
the  discussions  ( mild  dis(  lose 
confidential  trade  secrets  or  comnn'rcial 
propertv  sU(  h  as  [lateiitable  material, 
and  piTsDiial  information  concerning 
iniii\  iilu.ils  associated  with  thf  grant 
dp()li(  atiDiis,  the  dis(  Insure  of  which 
would  ( luistitiite  ,i  (  learK  unwarranted 
invasion  ofpersoii.il  privacy. 

Name  of  Committee.  National  Institutes  of 
Nursing  Researth  Special  Emphasis  Panel. 
Postdoctoral  Fellowship  Applications  SEP, 

Dofe:  October  16.  2003, 

Time:  5:15  p.m.  to  5:35  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  Bethesda  Marriott  Suites,  fi7l  1 
Democracy  Boulevard.  Bethesda.  MD  2I)H1- 

Contact  Person:  Jeffrey  M,  Chernak,  PhD  , 
Scientific  Review  Administrator.  Ofhce  of 
Review.  National  Institutes  of  Nursing 
Research.  6701  Democracy  Plaza.  Suite  712. 
MSC  4870,  Bethesda.  MD'20817.  (301)  402- 
6959.  chernak@nih.gov. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
hinding  cycle, 

\'ame  of  Committee:  National  Institutes  of 
Nursing  Research,  Special  Emphasis  Panel. 
(Career  Development  .-Xward  Applications 
SEP, 

Dote  October  16.  2003, 

Time:  535  p,m,  to  6:05  p,m, 

.Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard.  Bethesda.  MD  20817, 

Contact  Person:  [effrey  M,  Chernak,  PhD,. 
Sc  ientific  Review  Administrator.  Office  of 
Review.  National  Institutes  of  Nursing 
Research,  6701  Democracy  Plaza.  Suite  712, 
MSC  4870.  Bethesda,  MD  20817.  (301)  402- 
6959.  chernak@nih  gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93  361,  Nursing  Research. 
National  Institutes  of  Health.  HHS) 

Dated:  September  25.  2003, 
LaVeme  Y.  Stringfield. 
Director.  Office  of  Federal  Advisorv 
Committee  Poli<  v 

IFR  Do(    03-25071  Filed  10-2-03:  8:45  am] 
BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\anti'  1)1  (junniittee:  National  Institute  of 
Km  ironmenlal  Health  Sciences  .Special 
Kinphasis  Panel.  Revimv  of  F'Ol 
,\p()li(  ations. 

Date:  November  3-1.  2003. 

Time  7  p.m.  to  4  p.m 

.■\gfnda:'\'n  review  and  evaluate  grant 
applic:ations. 

Place:  Na\.  Inst,  ot  Knvironmental  Health 
S(  iences.  Building  11)1,  Rodhell  Aiciitorium, 
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in  T.  W.  Alexander  Drive,  Research 
Triangle  Park,  NC  27709. 

Contact  Person:  Janice  B.  Al|pn,  Ph.D.. 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research  and  Training,  Nat.  Institute  of 
Environmental  Health  Science,  P.O.  Box 
1 2233,  MD  EC-30/Room  3170  B,  Research 
Triangle  Park,  NC  27709.  919/541-7556. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  E-Leaming  for  Hazmat  and 
Emergency  Response  (SBIR/STTR  Initiative). 

Date:  November  5,  2003. 

Time:  8;30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

"^lace:  National  Inst,  of  Environmental 
Health  Sciences,  Building  101,  Rodbell 
Auditorium.  Ill  T.  W.  Alexander  Drive, 
Research  Triangle  Park,  NC  27709. 

Contact  Person:  Sally  Eckert-Tilotta,  Ph.D., 
National  Inst,  of  Environmental  Health 
Sciences,  Office  of  Program  Operations, 
Scientific  Review  Branch.  P.O.  Box  12233. 
MD  EC-30,  Research  Triangle  Park.  NC 
27709,  919/541-1446,  eckertl@niehs.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistant 
Program  Nos.  93.115,  Biometry  and  Risk 
Estimation^ — Health  Risks  from 
Environmental  Exposures;  93.142.  NIEHS 
Hazardous  Waste  Worker  Health  and  Safety 
Training;  93.143.  NIEHS  Superfund 
Hazardous  Substances — Basic  Research  and 
Education;  93.894,  Resources  and  Manpower 
Development  in  the  Envirormiental  Health 
Sciences;  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114. 
Applied  Toxicological  Research  and  Testing, 
National  Institutes  of  Health.  HHS) 

Dated;  September  29,  2003. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-25174  Filed  10-2-03;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Atopic  Dermatitis  Statistical 
Center. 

Date:  October  29-30,  2003. 

Time:  8  a.m  to  5  p.m. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Lucy  A.  Ward,  PhD,  DVM, 
Scientific  Review  Administrator.  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  National  Institutes  of  Health/ 
NIAID.  6700B  Rockledge  Drive.  Belhesda, 
MD  20892-7616,  301-496-2550, 
Iw275a@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplsmtation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Resecuch,  National  Institutes  of  Health.  HHS) 

Dated:  September  29,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-25175  Filed  10-2-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  Institutes  of  Heatth 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  of  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Bioinformatics  Resource 
Centers  for  Biodefense  and  Emerging/Re- 
emerging  Infectious  Diseases. 

Date:  October  22-24,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Gaithersburg  Marriott 
Washingtonian  Center.  9751  W'ashingtonian 
Boulevard,  Gaithersburg,  MD  20878. 

Contact  Person:  Gregory  P.  Jarosik,  PhD. 
Scientific  Review  Administrator,  Scientific 


Review  Program,  Division  of  Extramural 
Activities,  NIAID,  6700B  Rockledge  Drive, 
MSC-7616,  Bethesda,  MD  20892,  301-496- 
2550.  gjarosil(@niaid. nih.gov 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy.  Immunology, 
and  Transplantation  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  September  29.  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  03-25176  Filed  10-2-03;  8:45  amj 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Ntrtional  Institutes  of  Healtti 

Nationai  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Comjnittee  Act,  as 
amended  (5  U.S.C  Appendi)(  2),  notice 
is  hereby  given  of  the  following 
meeting. 

'  The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c){6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  Review  of  R21  Application. 

Date:  October  28,  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  National  Institutes  of  Health.  Wilco 
Building.  6000  Executive  Boulevard, 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Sathasiva  B.  Kandasamy. 
PhD,  Scientific  Review  Administrator. 
Extramural  Project  Review  Branch,  Office  of 
Scientific  Affairs.  National  Institute  on 
.'\lcoho!  Abuse  and  Alcoholism.  6000 
Executive  Blvd..  Suite  409,  Bethesda,  MD 
20892-7003.  (301)  443-2926. 
skandasa@mail.nih.gov 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272.  .Mcohol  Nationai 
Research  Service  Awards  of  Research 
Training.  93.273,  .'Mcohol  Research  Progrdms. 
93.891.  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 


Fiwlsrfll    Baoistar  /  Vnl      RR     Nn     1Q7/FriHav     DrtrihAr    "i      9nn/)  /  Nnti.-P« 
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1  l,it.'d:  September  2P.  2003. 
l.dVprne^    Sli  inyfit'lH. 

Uucctor.  fJIfict:  oj  teaisal  Advisory 

Committee  Policy. 

IFR  Doc.  03-25177  Filed  10-2-03;  8:45  ami 

BILLING  CODE  1140-01    M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases:  Notice  of  Closed 
Meeting 

I'ur^iMnt  to  section  10(d)  of  the 
F-'iit-ral  .\ilvi.sf)rv  Committee  Act.  as 
.iiii.'iKit'd  ['}  L.S.Ci.  Appendix  2),  notice 
i^  h>Teby  given  of  the  following 

iiu'f'tint; 

rh-'  iii>'fiini4  \\  ill  be  t:losed  to  the 
puhii'   111  ari.nrdance  with  the 
[jiiiV  i--i'i;i-,  ^■■t  forth  in  sections 
-v>jh:      4    .,iui  .^.^)Jhu)(6),  TitleSU.S.C, 
j>  iiiitiiil  ■li   thf  ■j.iHni  applications  and 
thf  liiM  u^ii'iiiN  '  iiuld  disclose 
1  niifiii''nti  il  t(\iii-  secrets  or  commercial 
prnp.rt\  -,',!!  h  as  patentable  material. 
ami  [nT^iiridl  information  concerning 
iniiuiduals  associated  with  the  grant 
applications,  the  disclosure  of  which 
wiiuld  ciinstitute  a  rlearly  un\\arr,int'^d 
ini.a>ion  of  perstjnal  pnvacv. 

Name  of  Committee:  National  Institute  of 
.Mleroy  and  Infectious  Diseases  Special 
Kmphdsis  Panel.  Biodefense  and  Emerging 
Infectious  Disea.ses  Research  Opportunities. 

Date:  Ottober  20.  2003 

Time:  1:30  p.m.  to  4;30  p.m. 

Agenda:  To  review  and  evaluate  grsmt 
applications. 

Place:  6700B  Rockledge  Drive.  Bethesda, 
MD  20892.  (Telephone  Conference  Call). 

Contact  Person  Quirijn  Vos,  PhD, 
Sc  ientifiu  Review  .^dministrator.  Scientific 
Review  Program.  Division  of  F.xtrarnural 
Xctivities.  National  Institutes  of  Health/ 
MAID,  6700B  Rotkledge  Drive.  MSC  7616, 
Bethesda.  MD  20892-7616.  ,301  ^96-2550. 
qvos@niaid.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Programs  .Nos.  93.855.  .Mlergy.  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infet  tious  Diseases 
Krtsearch.  National  Institutes  of  Health.  HHS) 

Dated:  September  29.  2003. 
LaV  erne  \    Strinijfielri. 

Uirt'i  tin .  Otti'  t'  ul  t'^dfial  Advisory 

Committee  Policy. 

UK  I)  '    >n-25178  Filed  10-2-03;  8:45  am] 

BILLING  CODE  414(M31   M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Fursuant  to  section  l(l(d)  of  the 
Fi'deral  Advisory  (iommittee  Act.  as 
amended  (5  U.S.f^  .\p[)fndi\  21.  notice 
is  hereby  given  of  th>'  tMllowint; 
meetings. 

I'he  meetings  u  lil  he  i  lused  tn  the 
public  in  ac(  urdaih  -   w  ith  the 
provisions  sei  tmth  m  sei  tiuiis 
552b(c)(4)  and  5.'>Jh((  li()j,  Fitle  .■>  ( '  ,S  C  . 
as  amended    Fh.'  i^r.mt  afiplii  atimis  .ind 
thedi>(  u--^iijiis  I  [Mild  dis'  liiM' 
conlidf.'iti.il  Mid.'  -.''(  rt'ts  111  (  niniiiercial 
prnp'Ttv  sui;h  as  p.itentahh'  material, 
and  personal  inforniatinn  i  mii  erniiiL; 
individuals  associated  u  itli  the  tyrant 
applit  iliiin--,  the  disc  Insure  id  uhii  h 
would  I  'institute  a  i  Icirlv  uiiv\  ariaiitcd 
invasion  of  person  1 1  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Translational 
Research  for  the  Prevention  and  Control  of 
Diabetes. 

Date:  November  19,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Bethesda.  5151  Pooks  Hill 
Road,  Bethesda.  MD  20814 

Contact  Person:  Michele  L.  Barnard.  PhD. 
Scientific  Review  .^dminist^ator.  Review 
Branch,  DEA,  NIDDK.  National  Institutes  of 
Health.  Room  753.  6707  llemoiraf  y 
Boulevard,  Bethesda,  MD  20892-5452,  (301) 
594-8898.  barnardm@extm.niddk.nib.gov. 

Name  nf  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  Obesity/Energy 
Balance. 
•Date:  December  11-12,  2003. 

Time:  5  p.m.  to  5  p.m. 

.Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Bethesda  Suites,  671 1 
DemocracN  Blvd..  Bethesda.  MD  20817. 

Contact  Person:  Paul  A.  Rushing.  PhD. 
Scientific  Review  Administrator,  Review 
Branch.  DEA.  NIDDK.  National  Institutes  ol 
Health.  Room  747.  6707  Democracy 
Boulevard.  Bethesda.  .MD  20892-5452.  (301) 
594-8895.  rusbingp@extm.niddk.nib.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847.  Diabetes. 
Endof:rinology  and  Metabolic  Research; 
93  848.  Digestive  Diseases  and  Nutrition 
Research:  93.849.  Kidney  Diseases.  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.  HHS) 


Dal.'d;  .Seplemlier  24.  2(HI,i. 

I.aVerne  Y.  Stringfield. 

Uirc(  lor  f  >ttli  (   ol  hrdiTol  .'lr/r/so,T 
Con}niitli'r  Pnh,  \ 

dKDiii    lM--2,^ilHl  Fil.'(M()^2-0:i;  8:45  am] 

BILLING  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  se(:tion  10(d)  of  the 
Federal  Advisory  tkimmittee  Act,  as 
amended  (5  U.S. CI.  .Appendix  2).  notice 
Is  hereby  gi'.en  of  the  following 
meetings. 

The  ineetini;s  will  he  closed  to  the 
[iiihiu   111  a<  (ordance  with  the 
[irovisions  set  forth  in  sec:tions 
:)52b|c)(4)  and  552h(c)(r)).  Title  .5  L'.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disfdose 
1  oniideritial  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  [)ei son.il  information  cimcerning 
indu  iduals  assot  iated  with  the  grant 
appln  ations.  the  discdosure  of  which 
would  constitute  a  clearlv  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committer  Oni  ii1(il;ii  al  .S(  lem  es 
Integrated  Review  Group.  Dmg  Disi  m  erv 
and  Miilecular  I'harniacologv  ,Stud\  .Sfctiuii. 

Dote:  October  1 5- 1 7.  2003. 

Time:  8.30  am,  to  '>  p.m. 

A'^enda:  To  rev  irw  .uui  e\,,lnalf  giant 
a(ipli(.ations. 

Plurr   HvatI  .\i  lin>;tijn.  l^2^  Wilson 
Boulevard,  .Xihngton.  V.\  2221)') 

Contact  Person  Philip  Perkins,  I'iiL), 
S(  ienlifif  Review  Administrator,  Center  for 
.Scientific  RevievN-.  National  Institul(>s  ef 
H'-aldi.  (>:"()1  KiK  kledge  Drive,  Rnoni  f)208. 
M.SC  7H04.  Bethesda.  Ml)  2UH')2.  (301)  435- 
1718.  prrkiir,!)''  I  sr  nih  iiov 

This  noti<:e  is  being  [luhhshed  less  than  l.S 
days  prior  to  the  meeting  due  to  the  liiiiiiig 
limitations  inipescd  \)\  the  rev  levv  and 
funding  cvc  li' 

Winn'  of  Cuninntlrr:  Binphvsical  and 
(diemi(  al  Scicm  es  intfi^raled  Rev  lew  Gnuip, 
Molec  iil.ir  .md  (^ellul.ii  BuiphvsK  s  Stiidv 
.Section 

Dnfe;()(,tiiher  l(i-!7,  20(H 

Time:  8  am.  to  (>  [)in 

A^enda:Tn  review  and  r\alii,ile  t;r,iiit 
applications 

P/ace.Chuo  hill  Hotel.  I'n4  Cnnnec  tu  ut 
.•\venue.  NW.,  Washington.  DC  2()()l)M 

Contact  Person:  ^i{nr\  Larnuntagne.  Phi). 
Scieiililii    Ke\  lew  .Xdministrator,  ("enter  tor 
.Scieiititii    Ki'v  ii'w    National  institutes  1)1 
Health,  f.rm  Km  kl.uioe  Drive.  Room  4  170. 
,MSC  7H()(..  Bethesd.i.  Ml)  20H'I2,  (,i(11)  4,i'i~ 
1726.  Inniontiin"  i  sr,n///,t;'n 

This  until  e  IS  being  pul.'lisiied  le.ss  ih.ni  15 
<lavs  pnui  In  thr  ineetini;  due  tfi  the  timing 
limilalions  mipnsed  b\  the  nn  it'vv  and 
funding  Lvcle. 
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Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRCl  CNNT 
OlS:  Clinical  Neuroplasticity  and 
Neurotransmitters. 

Date:  October  16-17,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20037. 

Contact  Person:  William  C.  Benzing,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5190, 
MSC  7846,  Bethesda,  MD  20892,  (301)  435- 
1254,  benzingw@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Small 
Business  Innovation  Research. 

Date:  October  21-22,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Gopal  C.  Sharman,  DVM, 
PhD,  Diplomate  American  Board  of 
Toxicology,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  2184,  MSC  7818,  Bethesda,  MD  20892, 
1301)  435-1783,  sharmag@csr.nih.gov. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group, 
Cardiovascular  Study  Section. 

Date:  October  23-24,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesd^,  MD  20814. 

Contact  Person:  Anshumali  Chaudhari, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4124, 
MSC  7802,  Bethesda.  MD  20814.  (301)  435- 
1210. 

Name  of  Committee:  Health  of  the 
Population  Integrated  Review  Group, 
Epidemiology  of  Clinical  Disorders  and 
Aging  Study  Section. 

Date:  October  23-24,  2003. 

Time:  8:30  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person:  Mary  Ann  Ann  Guadagno, 
PhD.  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  1186, 
MSC  7770,  Bethesda.  MD  20892,  (301)  451- 
8011. 

Name  of  Committee:  Biology  of 
Development  and  Aging  Integrated  Review 
Group,  Development — 2  Study  Section, 
Development  1  Study  Section. 

Date:  October  23-24,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Old  Town  Alexandria  Holiday  Inn 
Select,  480  King  Street,  Alexandria,  VA 
22314. 

Contact  Person:  Sherry  L.  Dupere,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5136, 
MSC  7840,  Bethesda.  MD  20892,  (301)  435- 
1021,  duperes@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Bacteriology 
and  Mycology. 

Date:  October  27-28,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion,  4300  Military  Road,  NW., 
Washington,  DC  20015. 

Contact  Person:  Timothy  J.  Henry,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3196, 
MSC  7848.  Bethesda.  MD  20892,  (301)  435- 
1147.  henry@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  BMl 
02:  Tuberculosis. 

Date:  October  29,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion.  4300  Military  Road.  NW., 
Washington,  DC  20015. 

Contact  Person:  Timothy  I-  Henry,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3196. 
MSC  7848,  Bethesda,  MD  20892.  (301)  435- 
1147,  henryt@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Hearing 
Mechanisms:  Human  Subjects  Studies. 

Date:  October  29.  2003. 

Time:  1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  John  Bishop,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Dnve,  Room  5180, 
MSC  7844,  Bethesda,  MD  20892.  (301)  435- 
1250. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Cardiovascular  Regulator. 

Date:  October  30,  2003. 

Time:  3  p.m.  to  4  p.m.  __^ 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Chhanda  L.  Ganguly.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4118. 
MSC  7802.  Bethesda,  MD  20892,  (301)  43.5- 
1739,  gangulyc@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific: 
Review  Special  Emphasis  Panel,  SEP  for 
Trudi  Mcfarland's  Member  Conflicts. 


Date:  October  30,  2003. 

Time:  4  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Karin  F.  Helemrs,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review/SNEM  IRG,  6701 
Rockledge  Drive,  Room  3166,  MSC  7770. 
Bethesda.  MD  20892,  (301)  435-1017, 
helmersk@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Bioengineering. 

Date:  October  31,  2003. 

Time:  8  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown.  2101 
Wisconsin  Avenue.  NW.,  Washington,  EXI 
2007. 

Contact  Person:  Gopal  C.  Sharma,  DVM, 
PhD,  Diplomate  American  Board  of 
Toxicology,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health.  6701  Rockledge  Drive. 
Room  2184,  MSC  7818.  Bethesda,  MD  20892, 
(301)  435-1783,  sharmag@csrnih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine; 
93.333.  Clinical  Research,  93.306,  93.333, 
93.337,  93.393-93.396.  93.837-93.844. 
93.846-93.878,  93.892.  93.893,  National 
Institutes  of  Health,  HHS). 

Dated:  September  29,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-25171  Filed  10-2-03;  8:45  am] 

BILUNG  CODE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Mammalian  Genetics 
Study  Section.  October  23.  2003.  9  a.m. 
to  October  24,  2003.  1  p.m..  One 
Washington  Circle  Hotel,  One 
Washington  Circle.  Washington,  DC, 
20037  which  was  published  in  the 
Federal  Register  on  September  16,  2003, 
68  FR  54235-54237. 

The  meeting  will  end  at  12  p.m.  on 
October  24.  2003.  The  meeting  dates 
and  location  remain  the  same.  The 
meeting  is  closed  to  the  public. 

Dated:  September  29,  2003. 
LaVerne  Y'.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  0,3-25172  Filed  10-02-03:  8:45  am] 

BILLING  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  IS  hereby  ijiveri  of  d  c  hdiii^e  in 
the  meetirif^  of  the  Outer  for  ,S(  lentific 
Review  Special  Empha.sis  F'anel. 
October  19.  2003.  5:30  PM  to  October 
21,  2003,  5  p  m  .  Enil)dssv  Suites  Hotel, 
4300  Military  Road.  Washington.  DC 
20015  which  was  published  in  the 
Federal  Register  on  September  9,  2i)()<. 
68  FR  53183-S.nHH 

The  meeting  will  be  held  at  the 
Embassy  Suites  Hotel,  1250  22nd  Street, 
N\V  ,  Washington,  DC  2t)037.  The 
meeting  dates  and  time  remain  the 
same.  The  meeting  is  closed  ti)  the 
public. 

Dated;  .September  29,  2003. 
LaVeme  Y.  Stringfield, 

Dtrvctor  Office  of  Federal  Advisory 

C.ommittft:  Policy. 

!FR  Do(    03-25173  Filed  10-02-03;  8:45  am] 

BILLMG  C00€  4140-01-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
[USCG  2003-1 5506] 

Information  Collection  Under  Review 
by  the  Office  of  Management  and 
Budget  (OMB):  0MB  Control  Numbers: 
1625-0052  (Formerly  2115-0563), 
1625-0057  (Formerly  21 1 5-0578), 
1625-0033  (Formerly  2115-0135), 
162&-0026  (Formerly  2115-0106),  and 
1625-0065  (Formerly  21 1 5-0592) 

agency:  Coast  (.uard   DHS 
ACTXJN:  Request  for  (  uminents. 


SUMMARY:  In  compliance  with  the 
Paperwork.  Reduction  Ac:t  of  1995.  this 
request  fur  comments  announces  that 
the  Coast  Guard  has  forwarded  the  five 
Information  Colle<  tion  RfHjuests  (ICKsi 
abstracted  below  to  the  Offii  e  n\ 
Information  and  Regulatorv  .\tt.iirs 
(01R.-\j  of  thf  Offi(  f'  .if  M,in.i^.'iiuTit  .nid 
Budget  (OMB)  for  ww'w   \nd  i  nmnifiit 
Our  ICRs  describe  the  information  we 
st^k  to  colltMit  from  the  publu    Review 
and  comment  by  OIRA  ensures  that  we 
impose  only  paperwork  burden-. 
commensurate  with  our  pfrforiiMiu  •'  nl 
duties. 

DATES:  Please  submit  I  Miiiiii.'iits  on  or 
before  N'ovembf-r  ).  JUO  ! 
ADDRESSES:  To  make  sure  that  your 
comments  ind  related  material  do  not 


enter  the  docket  [USCC  2003-15506] 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

(1)(a)  By  mail  to  th' Docket 
Management  Facility,  U.S.  Department 
of  Transportation,  room  PL— 401,  400 
Seventh  Street  SW  ,  Washingtim,  DC 
20590-0001 

(b)  By  mail  to  OIRA,  725  17th  Street, 
.\W  .  W.ishington.  DC  20503,  to  the 
attention  of  the  Dfsk  Officer  for  the 
Coast  Cuaid 

(2)(a)  By  delivery  to  room  PL-401  at 
\\V''  address  given  in  paragraph  (l){a) 
above,  between  9  ^  i\\   and  5  p.m., 
Monday  through  Friday,  except  P'ederal 
holidays  Th*'  telt>[)hone  number  is  202- 
36e>-9329   (b)  By  delivery  to  OIRA,  at 
the  address  given  in  paragraph  (l)(b) 
above,  to  the  attention  of  the  Desk 
Officer  for  the  Coast  (iuard. 

(3)  By  fa.x  to  (a)  the  Facility  at  202- 
493-2251  and  (b)  ( )IRA  at  202-395- 
5806.  or  e-mail  to  OIRA  at 
oira  (inckft®omh  eo/i  yov  attention: 
Desk  Officer  for  the  Co.ist  (iuard. 

(4)(a)  KlectronicalK  through  the  Web 
Site  for  ttu!  Docket  Management  System 
at  http://dms  dut  i^ov  (b)  OIRA  does  not 
have  ,1  wi'bsjte  mi  v\hn  h  \iiu  can  [lost 
your  c  omiiients 

(5)  Elec-tronu  ally  through  Federal 
eRulePortal   /ifJ/;)    / 
www.regulntions  gov. 

The  Facility  maintains  the  public 
ducket  for  this  notice  Comments  and 
material  rectnved  from  the  public:,  as 
well  as  documents  mentioned  in  this 
notice  as  being  available  in  the  docket, 
will  become  part  of  this  d(K:ket  and  will 
!>•■  iv.Hil.ibit'  for  insptM  tion  or  copying  at 
room  I'l.   401  (Pla/a  level).  400  Seventh 
Street  .S\\     W.ishington,  DC,  between  9 
a  m   .in'i  '^i  (i  ni    Moiul.iy  through 
t'riii.iv    ''V'  '■jit  I'l'der.il  holidavs   'i  ou 
may  also  find  this  dm  ket  on  the  Internet 
at  http.'/dms.dot  gov 

Copies  of  the  complete  1(  IRs  are 
available  for  inspei  tioii  .md  ( opying  in 
public  di)t:kets    They  are  avail. ible  in 
docket  USCG  2003-15506  of  the  Docket 
Managemi'nt  P'acilitv  between  10  a.m. 
and  .')  (1  III    Monila\  through  I'riday. 
except  Federal  holidays,  for  inspection 
and  printing  on  the  internet  at  http:/; 
(ims  dot  gn}M  and  for  inspection  from  the 
Commandant  ((^-CIM-2),  IS  Coast 
(juard,  room  tilOb,  2100  Second  Street. 
SW.,  Washington,  DC,  between  10  a  m. 
and  4  p  in    Moiiii,t\  through  Frid.n  . 
exci'pt  l''c(li'r,il  hoiid.tv  s 

FOR  FURTHER  INFORMATION  CONTACT: 

H.irb.ir.i  Dav  is,  ( jfiici-  ot  Iiilormation 
Maiiagem.-nt,  J(l2-2t)7 -2  <2t).  for 
questions  on  this  doi  uiufiil;  .Andrea  M. 
[enkins.  Progr.iiii  M.inager.  US. 
Dep-irtmeiit  of  ir,iiisportation,  202-366- 
027  1  ,  tor  1 1  III 'st  lolls  on  the  doc  ket. 


SUPPLEMENTARY  INFORMATION: 

Public  Participation  and  Request  for 
Conunents 

We  encourage  you  to  participate  in 
this  request  for  comment  by  submitting 
comments  and  related  materials.  We 
will  post  all  comments  received, 
without  change,  to  http://dms.dot.gov, 
and  they  will  include  any  personal 
information  you  have  provided.  We 
have  an  agreement  with  DOT  to  use  the 
Docket  Management  Facility.  Please  see 
the  paragraph  on  DOT's  "Privacy  Act" 
below 

Submitting  cnmmt^nts:  If  you  submit  a 
c;omment.  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  request  for  comment  |USCG-2003- 
155061,  indicate  the  specific  section  of 
this  document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  electronic 
means,  mail,  fax,  or  delivery  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  them  by  only  one  means.  If  you 
submit  them  by  mail  or  delivery,  submit 
them  in  an  unbound  format,  no  larger 
than  8'/^  by  11  inches,  suitable  for 
copying  and  electronic  filing.  If  you 
submit  them  by  mail  and  would  like  to 
know  that  they  reached  the  Facility, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
auring  the  comment  period.  We  may 
change  the  documents  supporting  this 
collection  of  information  or  even  the 
underlying  requirements  in  view  of 
them 

Viewing  comments  and  documents: 
To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://dms.dot.gov  at  any  time  and 
conduct  a  simple  search  using  the 
docket  number.  You  may  also  visit  the 
Docket  Management  Facility  in  room 
PL— 401  on  the  Plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW.. 
Washington,  DC,  between  9  a.m.  and  5 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Privucy  Act:  Anyone  can  search  the 
electronic  form  of  all  c(jmments 
received  in  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  the 
Privacy  Act  Statement  of  DOT  in  the 
Federal  Register  published  on  April  11, 
2000  |B5  FR  194  771.  or  you  may  visit 
http:/ /dms  dot.gov 
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Regulatory  History 

This  request  constitutes  the  30-day 
notice  required  by  OIRA.  The  Coast 
Guard  has  aheady  published  (68  FR 
40280  {July  7.  2003)]  the  60-day  notice 
required  by  OIRA.  That  notice  elicited 
no  comments. 

Request  for  Comments 

The  Coast  Guard  invites  conunents  on 
the  proposed  collections  of  information 
to  determine  whether  the  collections  are 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department.  In 
particular,  the  Coast  Guard  would 
appreciate  comments  addressing:  (1) 
The  practical  utilit}'  of  the  collections; 
(2)  the  accuracy  of  the  Department's 
estimated  burden  of  the  collections;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  that  is  the 
subject  of  the  collections;  and  (4)  ways 
to  minimize  the  burden  of  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments,  to  DMS  or  OIRA,  must 
contain  the  OMB  Control  Number  of  the 
ICR  addressed.  Comments  to  DMS  must 
contain  the  docket  number  of  this 
request,  USCG  2003-15506  Comments 
to  OIRA  are  best  assured  of  having  their 
full  effect  if  OIRA  receives  them  30  or 
fewer  days  after  the  publication  of  this 
request. 

Information  Collection  Request 

1.  Title:  Nondestructive  Testing  of 
Certain  Cargo  Tanks  on  Unmanned 
Barges. 

OMB  Control  Number:  1625-0052. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners  of  tank 
barges. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
forms,  but  does  require  the  submittal  of 
information  to  the  Coast  Guard  in 
written  format. 

Abstract:  The  Coast  Guard  uses  the 
resuhs  of  nondestructive  testing  to 
evaluate  the  suitability  of  older 
pressure-vessel-type  cargo  tanks  of 
unmanned  barges  to  remain  in  service. 
Once  every  ten  years,  it  subjects  such  a 
tank  on  an  unmanned  barge  30  years  old 
or  older  to  nondestructive  testing. 

A/1/1  nay  Estimated  Burden  Hours:  The 
estimated  burden  is  72  hours  a  year. 

2.  Title:  Small  Passenger  Vessels — 46 
CFR  Subchapters  K  and  T. 

OMB  Control  Number:  1625-0057. 

Tvpe  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners  and 
operators  of  small  passenger  vessels. 

For/71.  CG-841,  CG-854.  CG-948.  CG- 
949,  CG-3752  and  CG-5256. 


Abstract:  The  information  is 
necessary  for  the  proper  administration 
and  enforcement  of  the  program  on 
safety  of  commercial  vessels  as  it  affects 
small  passenger  vessels.  Collecting  it 
affects  small  passenger  vessels  (under 
100  gross  tons)  that  carry  more  than  6 
passengers. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  366,798  hours  a 
year. 

3.  Title:  Display  of  Fire-Control  Plans 
for  Vessels. 

OMB  Control  Number:  1625-0033. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners  and 
operators  of  vessels. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
forms,  but  does  require  the  posting  and 
updating  of  general  arrangement  plans 
of  certain  vessels  to  minimize  danger  to 
personnel  onboard,  damage  to  the  vessel 
and  the  safety  of  the  port  and 
environment. 

Abstract:  This  collection  of 
information  takes  the  form  of  the 
posting  or  display  of  specific  plans  on 
certain  categories  of  commercial  vessels. 
The  availability  of  these  plans  aids 
firefighters  and  damage-control  efforts 
in  response  to  emergencies. 

Annual  Estimated  Burden  Hours:  The 
estimated  bm-den  is  911  hours  a  year. 

4.  Title:  Approval  of  Plans  and 
Records  for  Foreign  Vessels  Carrying  Oil 
in  Bulk. 

OMB  Control  Number:  1625-0026. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners  and 
operators  of  vessels. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
forms,  but  does  require  the  submittal  of 
information  to  the  Coast  Guard  in 
written  format. 

Abstract:  The  Coast  Guard  collects 
plans  and  records  to  determine  whether 
foreign  tank  vessels  comply  with 
applicable  standards  for  design  and 
construction. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  157  hours  a  year. 

5.  Title:  Offshore  Supply  Vessels 
(OSVs)— 46  CFR  Subchapter  L. 

OMB  Control  Number:  1625-0065. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners  and 
operators  of  vessels. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
forms,  but  does  require  the  submittal  of 
information  to  the  Coast  Guard  in 
written  format. 

Abstraci:  Requirements  are  necessary 
to  instruct  those  on  board  of  actions  to 


take  in  an  emergency.  These 
requirements  help  verif\'  compliance 
with  rules  without  inspectors'  presenci^ 
to  witness  routine  matters:  they  even 
enable  OSVs  based  overseas  to  stay  in 
compliance  without  undergoing 
reinspeciion  here. 

Annual  Estimated  Burden  Hnurs:  Tlif 
estimated  burden  is  6.175  hours  a  \i-ar 

Dated:  .September  .W.  20US 
Clifford  I.  Pearson. 

Director  of  Information  and  Technology. 
IFR  Uor  ()3-2,t1.86  Tiled  10-2-03;  8:45  hid! 
BILLING  CODE  4910-1 S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[USCG-2001 -10486] 

RIN  1625-AA32 

Standards  for  Living  Organisms  in 
Ship's  Ballast  Water  Discharged  in 
U.S.  Waters 

AGENCY:  Coast  Guard.  DHS. 
ACTION:  Notice  of  public  meetings. 

SUMMARY:  Under  the  direction  of  the 
National  Invasive  Species  Act,  and  the 
National  Environmental  Policy  Act.  the 
Coast  Guard  seeks  consultation  with  all 
interested  and  affected  .stakeholders  to 
discuss  issues  to  be  addressed  in  the 
programmatic  environmental  impact 
statement  for  the  development  of  ballast 
water  discharge  standards  as  stated  in 
the  September  26,  2003.  Federal 
Register  (68  FR  55559).  To  accomplish 
this,  the  Coast  Guard  will  hold  five 
regional  public  scoping  meetings  in 
order  to  expand  the  opportunity  for 
public  input.  We  seek  comments  from 
any  interested  or  affected  stakeholders 
and  encourage  all  stakeholders  to  attend 
these  meetings. 

DATES:  The  public  scoping  meetings  will 
be  held  on  the  following  dates  in  the 
cities  listed: 

•  New  Orleans,  LA,  October  27.  2003. 
from  12  p.m.  to  4  p.m.  and  5  p.m.  to  7 
p.m.: 

•  Oakland.  CA.  October  29,  2003, 
from.  12  p.m.  to  4  p.m.  and  5  p.m.  to 
7  p.m.; 

•  Cleveland,  OH,  October  31.  2003. 
from,  12  p.m.  to  4  p.m.  and  5  p.m.  to 
7  p.m.: 

•  Norfolk,  VA.  November  3.  2003. 
from,  12  p.m.  to  4  p.m  and  5  p.m.  to 
7  p.m.:  and 

•  Washington  DC.  November  7,  2003, 
fi-om  11  a.m.  to  3  p.m.  and  4  p.m.  to  6 
p.m. 


17-^— _I    0. 
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ADDRESSES:  The  Const  Cuard  will  hiihi 
the  [Hibli(  scopitm  iiiff'tinL;s  at  thf 
fiilldWHifc;  li>cati(in.-> 

•  .Nf'w  OrltMiis,  LA — .\f>\v  Orleans 
Marriott.  .555  Canal  .Strt'ft.  Ni'vv  Orleans. 
LA  701  H).  l-5()4-5Hl-l()()U. 

•  Oakland.  CA — Elihu  Harris 
Biiilrlint;.  1515  Clav  Street,  Oakland.  CA 
44hl2.  l-51()-622-2;39H; 

•  Cleveland.  OH— Holidav  Inn  Select. 
1111  L.ikeside  .Avenue,  Cleveland,  OH 
44114    1-216-241-5100; 

•  Norfolk,  VA— Marriott  Norfolk 
Waterside,  235  E   Main  Street.  Norfolk. 
\'.A  2  3510.  l-757-H27-420().  ami 

•  Washington.  DC— EPA  East 
Buildint;.  Room  115  5.  1201  Constitution 
,\venue.  NW  .  Wa-.hini;ton,  DC  205m) 
l-202-5hH-1200 

Ynu  niav  also  >ubrTiit  your  <.'ornments 
on  this  s(  oijing  effort  directlv  to  the 
Docket  Management  Facility  To  ensure 
that  vour  t  omment.-.  anii  related  material 
are  not  entered  more  than  nine  in  the 
docket  [USCG-2001-104861.  please 
■submit  them  by  onlv  one  of  the 
following  means: 

(1 )  Bv  mail  to  the  Docket  Manat^ement 
Fat  ilitv  (rSCC;-200:3-14273),  U.S. 
Department  of  Transportation,  room  PL- 
401.  400  Seventh  Street,  SW  . 
Washington,  DC  2059O-0O01 

(2)  Bv  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Buildiii;;.  400 
Seventh  Street.  SW  .  Washington,  DC. 
between  y  am   aiid  5  p.m.,  Mondav 
through  Fridav,  except  Federal  holidavs. 
The  telephone  number  is  202-,3b6- 

(3)  Bv  fax  to  the  Docket  .Management 
Facility  at  202-493-2251. 

(4)  Electronical Iv  through  the  Web 
site  for  the  Docket  Management  System 
at 

http^  dms  dot  gov. 

(5)  Federal  eRulemaking  Portal 
hffp-  .  iVivTv  rpgu/affons.gov. 

>'ou  must  also  mail  comments  on 
collection  of  information  to  the  Office  of 
Information  and  Regulatorv  Affairs, 
Office  of  Management  and  Budt;et,  725 
17th  Street,  .NW  .  Washington,  DC 
20503,  ATTN:  Desk  Officer,  United 
States  Coast  Guard  In  choosing  among 
these  means,  please  give  due  regar<l  to 
the  recent  difficulties  and  delavs 
associated  with  delivery  of  mail  through 
the  CS   Postal  Ser\'if  e  to  f'oast  Cruard 
Headquarters 

The  Doc:ket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Clomments  and  material  received 
from  the  public,  as  well  as  doi  uments 
mentioned  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copving  at  room  PL-401 
on  the  Plaza  level  of  the  N'assif  Building, 
400  Seventh  Street.  SW..  Washington, 


D(.,  between  4  a  in   and  5  p.m.,  Mondav 
through  Friday,  except  Fed(>ral  holidavs, 
■^'ou  ma\'  also  find  this  doc:ket  on  the 
Internet  at  http  //dtus.dot  ii,()v 

.\nyone  is  able  to  search  the 
electronic  form  of  all  comments 
rec:eived  into  any  of  our  tlockets  by  the 
name  of  the  iiidu  idual  submitting  the 
comment  (or  signing  the  c:omment,  if 
submitted  on  behalf  of  .in  association, 
business,  labor  union,  etc.)   You  ma\' 
review  Department  of  Transportation's 
complete  Privat:y  Act  Statement  in  the 
Federal  Register  published  on  April  1 1, 
2000  (\'()lume  h5.  Number  70;  Pages 
14477-78)  or  \ou  mav  \isit  http:// 
r//ns  ddt  gov 

FOR  FURTHER  INFORMATION  CONTACT:  If 

\i)U  ha\"f  am  questions  about  the 
pro|ect  or  the  mcetiims,  (  imtat.t  Mr. 
Bivan  R.  Patnaik,  L   S.  i..oast  Cuard  at 
(202) 267-1744  or 
bpatnaiicQicomdt.uscg.mil. 

SUPPLEMENTARY  INFORMATION: 

Request  for  (Comments 

The  Coa^t  Cuard  en<  ourages  vou  to 
submit  comments  and  related  material 
on  the  development  of  the 
programmatic  environmental  impact 
-.t.itement    It  vou  do  so,  please  include 
vour  name  and  address,  identifv  the 
docket  number  |i;SCC>-200 1-1 0486 j, 
and  provide  the  reasons  for  each 
comment   You  mav  submit  vour 
comments  and  material  by  mail, 
delivery,  fax.  or  electronic  means  to  the 
Dot  ket  M.iiirigement  F'acilitv  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
onlv  one  means   Public  c;omments  will 
also  be  accepttni  at  thest?  public  scoping 
meetings. 

Information  on  Service  for  Individuals 
With  Disabilities 

If  you  plan  to  attend  these  meetings 
and  require  special  assistance,  such  as 
sign  langu.ige  interpretation  tir  other 
reas(inable  at  t  (immodations,  i:ontact  us 
as  inilit  ated  hi  FOR  FURTHER 
INFORMATION  CONTACT 

Public  Scoping  Meetings 

I'he  (.o.ist  Ctiarti  entourages 
interested  aiiti  affet  teti  stakeholilers  to 
attend  the  meetings  and  present  oral 
t:omiiu;nt  or  written  comments  during 
the  meetings.  The  meetings  are  open  to 
members  of  the  publii    Please  note  that 
the  meetings  mav  t  lose  earlv  if  all 
business  is  finished.  If  you  are  unable  to 
attend  the  meetings,  we  encourage  vt)U 
to  submit  cfimments  to  the  Docket 
Management  Fai:ilitv  as  indicated  under 
Adtlresses  by  December  26,  2003, 


Background  and  Purpose 

CDn  September  26,  2003,  the  Coast 
Guard  published  a  notice  of  intent  with 
request  for  comments  in  the  Federal 
Register  (68  FR  55559)  to  develop  a 
programmatic  environmental  impact 
statement  (PELS)  in  preparation  of  a 
proposed  rulemaking  to  establish 
standards  for  ballast  water  discharges, 
.•\s  part  of  the  scoping  process 
summarized  in  that  notice,  and 
authorized  by  40  CFR  1508, 22(b)(4).  the 
Coast  Guard  will  hold  public  meetings 
at  the  times  and  locations  noted  above 
under  DATES  and  ADDRESSES.  You  may 
consult  the  notice  of  intent  for  further 
information  about  the  proposed  rule  for 
establishing  standards  for  ballast  water 
discharges.  Please  note  that  information 
regarding  the  PEIS  can  also  be  found  at 
the  following  Web  sites;  http:// 
ivww  us(g.mil/hq/g-m/mso/mso4/ 
tins  html:  and  http://i\'\\'\v. ppa.gov/ 
invnw/invasivp^species/. 

D.^Ieti.  Septeniber  .10.  200:i. 

Joseph  |.  .\ngelo. 

Dimctorot  Standards.  .Mannr  Safnlv.  St'i:uritv 
:~  EnvironiUfnlal  Prolfctinn 

iFR  Dot  .  0:i-251HH  Kiletf  10-2-03;  8:45  arn| 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4820-N-38J 

Notice  of  Proposed  Information 
Collection:  Comment  Request;  Single 
Family  Acquired  Asset  Management 
System  (SAMS) 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD, 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal, 

DATES:  Comments  Due  Date:  December 
2,  2003, 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal,  (Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to; 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
LJrban  Development,  451  7th  Street, 
SW..  L'Enfant  Plaza  Building,  Room 
8003,  Washington.  DC  20410  or 
Wuvne_Eddins^hud.gov. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  McCloskey,  Director,  Office  of 
Single  Family  Asset  Management, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
708-1672  (this  is  not  a  toll  free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Single  Family 
Acquired  Asset  Management  System 
(SAMS). 

OMB  Control  Number,  if  applicable: 
2502-0486. 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
information  collection  is  an  integral  part 
of  HUD's  ability  to  create  and  maintain 
sound  financial  management  practices, 
and  to  maintain  effective  internal 
control  over  the  property  disposition 
program.  In  managing  its  program  of 
acquired  single-family  properties,  HUD 
reimburses  contractors  and  vendors  for 
their  services  in  maintaining,  marketing, 
and  selling  HUD  homes,  and  collects 
funds  the  sales  of  these  properties.  The 
information  is  captiued  in  HUD's 
automated  Single  Family  Acquired 
Asset  Management  System.  The  system 
also  is  used  to  record  and  process 
financial  transactions. 

Agency  form  numbers,  if  applicable: 
Sams-1100,  1101,  1103,  1106,  1106-C, 
1108,  1110,  nil,  1111-A,  and  1117. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated  total 


number  of  hours  needed  to  prepare  the 
information  collection  is  65,870;  the 
niunber  of  respondents  is  272,950 
generating  approximately  272,950 
annual  responses;  the  frequency  of 
response  is  on  occasion;  and  the 
estimated  time  needed  to  prepare  the 
response  varies  from  12  minutes  to  30 
minutes. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C,  Chapter  35.  as  amended. 

Dated:  September  26,  2003. 
Sean  G.  Cassidy, 

General  Deputy  Assistant  Secretary  for 

Housing — Deputy  Federal  Housing 

Commissioner 

[FR  Doc.  03-25038  Filed  10-2-03;  8:45  am) 

BILUNG  CODE  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-77] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB: 
Assisted  Living  Conversion  Program 
(ALCP) 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

This  information  collection  is  a  grant 
application  and  reporting  forms  for 
HUD's  Assisted  Living  Conversion 
Program  (ALCP).  HUD  will  use  the  grant 
applications  to  determine  an  applicants 
need  for  and  capacity  to  administer 
grant  funds. 

DATES:  Comments  Due  Date:  November 
3,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0542)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building. 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  e-mail 
Lauren_Wittenbergmomb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 


Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins  or  on  HUD's  Web  site 
&thttp://mf.hud.gov:63001/po/i/icbts/ 
coUectionsearch .  cfm . 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  Lgency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
nimiber  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response:  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Assisted  Living 
Conversion  Program  (ALCP). 

OMB  Approval  Number:  2502-0542. 

Form  Numbers:  HUD-50080-ALCP. 
HUD-92045,  SF-269,  SF^24,  HUD- 
424B,  HUD-2880,  HUD-2991. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
information  collection  is  a  grant 
application  and  reporting  forms  for 
HUD's  Assisted  Living  Conversion 
Program  (ALCP).  HUD  will  use  the  grant 
applications  to  determine  an  applicant's 
need  for  and  capacity  to  administer 
grant  funds. 

Respondents:  Not-for-profit 
institutions. 

Frequency  of  Submission:  On 
occasion,  quarterly,  semi-annually, 
annually. 

Reporting  Burden:  Number  of 
Respondents  30;  Average  responses  per 
respondent  4.5:  Total  annual  responses 
135;  Average  burden  per  response  18.8 
hrs. 

Total  Estimated  Burden  Hours:  2,5nU 
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"itatus:  Extension  of  a  currently 
approved  collection 

.\uthority:  Section  J507  of  the  Paperwork 
Reiiu(  tion  .Alt  of  n)95,  44  l.'.S.C.  35.  as 
anu'nded 

iJdted   September  26,  2003. 
Donna  Eden, 

DiffH-tor.  Off  ire  of  Invpstment  Stratfgif>. 
Polirv  &■  Mngt  ,  Office  of  the  Chief  Information 
OV:rer 

|FK  Do(    U  i-250,t')  Fileit  10"2-() !,  8  45  am] 
BILUNG  COOE  4210-72-P 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-M1 5-N-78] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB: 
Youthbuild  Program 

AGENCY:  Office  of  the  Chief  Information 
Officer.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  descxibed  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  lOMB)  for 
review,  as  required  bv  the  Paperwork 
Reduction  Act,  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal 

The  Youth  build  Program  provirles 
disadvantaged  youth,  predominately 
high  school  dropouts,  with  educational 
opportunities  and  job  skills  training. 
Information  is  collected  from  eligible 
applicants  for  a  competition  to 
determine  which  entities  will  receive 
grant  funds 

DATES:  Comments  Dui^  Da/e;  November 
3. 2003 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  tn 
the  proposal  by  name  and' or  O.MB 
approval  number  (2506—0142)  and 
should  be  sent  to;"Lauren  Wittenbtirg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  (Mfi(>'  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6474.  E-mail 
Liun'n^Wittenhen^tmnih  pop. gov. 

FOR  FURTHER  INFORMATION  CONTACT; 

VVavne  Eddins.  Rt'purt^  Man.igenient 
Officer,  .-WO.  Uepartment  of  Housing 
and  I'rban  Development.  451  Seventh 
Street.  Southwest,  VVa>hingtnn,  Dt' 
20410.  e-mail  WdvneErliliiisf.Hl'D.gov. 
telephone  (202)  708-2374   This  is  not  a 
toll-free  number  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  ma\-  be  obtained 
from  Mr,  Eddin>  or  on  HL'D  s  Web  site 


at  http://mf.hud.gov:63001/po/i/icbts/ 
collectionsearch  .cfm. 

SUPPLEMENTARY  INFORMAUON:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  (JMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35),  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  pubhc  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  re(juired;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  (jr  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department, 

This  Notice  also  lists  the  following 
information: 

Titih'  ()/  Prnf)ns(il  Youthbuild 
Program 

OMH  Appnmil  \nmher:  2506-0142. 

Fnrm  Numbers  HLID-40211.  SF 
liy9A,  HUD  27054, 

Description  of  the  Xeed  for  the 
Int'.irnidtion  and  its  Proposed  I  'se:  The 
'Youthbuild  Program  provides 
disadvantaged  youth,  predominately 
high  school  drop  outs,  with  educational 
opjiortunities  and  job  skills  training, 
Intnrniatioii  is  collected  from  eligible 
applicants  tor  a  competition  to 
determine  which  entities  will  receive 
grant  funds 

Respondents  State,  Local,  or  Tr'bai 
Government, 

Frequemv  ot  Sutiinission:  On 
occasion,  quarterh ,  semi-annually, 

Heportinii  Burden:  Number  of 
Respondents  M)l).  .Average  responses  per 
respuiident  1,4;  Total  annual  resptmses 
416;  Average  burden  per  response 
28hrs. 

Total  Estiniiited  Burden  Hours: 
1  l,t)6() 

Stiitus  Extension  of  a  currently 
approved  collection 

.\uthority:  Section  3507  of  the  Paperwork 
Redut.lion  Act  of  1995,  44  U.S.C.  35,  as 
amended. 


Dated:  September  26,  2003. 
Donna  Eden, 

Director.  Office  of  Investment  Strategies, 

Policy  &■  Mngt.  Office  of  the  Chief  Information 

Officer. 

[FR  Doc,  03-25040  Filed  10-2-03;  8:45  am] 

BILUNG  COOE  4210-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No,  FR-4809-N-40] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  October  3,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW.,  Washington, 
DC  20410:  telephone  (202)  708-1234; 
TTY  number  for  the  hearing — and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration. 
No,  88-2503-OC  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless. 

Today's  Notice  is  for  the  purpose  of 
announcing  that  no  additional 
properties  have  been  determined 
suitable  or  unsuitable  this  week. 

Dated;  September  25,  2003, 
John  D.  Garrity, 

[director.  Office  ot  Special  Seeds  Assistance 

Programs. 

IFR  Dor,  03-24H1  1  Filed  l()-2-0:f:  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Notice  To  Announce  the  Revision  of 
the  AlalMma  Beach  Mouse  Recovery 
Plan 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  to  announce  the  revision 
of  the  Alabama  beach  mouse  recovery 
plan;  request  for  information. 

summary:  We,  the  Fish  and  Wildlife 
Service,  announce  our  intention  to 
prepare  a  separate  species  recovery  plan 
for  the  Alabama  beach  mouse  (ABM) 
[Peromyscus  polionotus  ammobates), 
which  is  listed  as  endangered 
throughout  its  range,  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  A  1987  multi-species 
recovery  plan  addressed  recovery  needs 
for  three  subspecies  of  the  old  field 
mouse  {Peromyscus  polionotus)  that 
inhabit  the  beaches  and  dimes  of  the 
Gulf  coast  of  Alabama  and  Florida — the 
ABM.  the  Choctawhatchee  beach  mouse 
[P.  p.  allphrys),  and  the  Perdido  Key 
beach  mouse  (P.  p.  trissyllepsis).  The 
1987  recovery  plan  is  being  revised  to 
prepare  a  separate  species  recovery  plan 
for  the  ABM.  A  separate  species 
recovery  plan  is  needed  for  the  ABM  in 
order  to  incorporate  new  information 
related  to  the  range  of  the  species,  to 
update  information  regarding  known 
habitat,  and  to  update  the  framework  for 
addressing  problems  of  the  species  and 
for  prioritizing  actions  necessary  for 
recovery.  The  ABM  recovery  plan  will 
not  include  recovery  information  on  the 
Choctawhatchee  beach  mouse  or  the 
Perdido  Key  beach  mouse.  Recovery 
plans  for  the  Choctawhatchee  beach 
mouse  and  the  Perdido  Key  beach 
mouse  will  be  updated  or  revised  at  a 
later  date. 

To  ensure  a  comprehensive  revision, 
we  are  soliciting  information  on  the 
ABM's  population  status  and  trends, 
threats,  and  conservation  efforts. 

DATES:  Information  related  to  this  notice 
must  be  received  by  December  2,  2003, 
to  be  considered  in  the  initial  stages  of 
the  revision.  However,  we  will  accept 
information  and  comments  submitted 
after  this  date  for  consideration  at  later 
stages  in  the  recovery  planning  process 
until  further  notice. 

ADDRESSES:  Information  should  be 
mailed  to  the  Daphne  Ecological 
Services  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Drawer  1190, 
Daphne,  AL  36526.  Information  may 
also  be  sent  via  fax  to  251-441-6222  or 
through  the  Internet  Web  site  for  the 


ABM  recovery  plan  at  http:// 
daphne.fws.gov. 

Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  diuing  normal  business 
hours  at  the  Daphne  Field  Office  at  1208 
Main  Street,  Daphne,  Alabama. 
FOR  FURTHER  INFORMATION,  CONTACT:  Loh 
McNease  at  the  above  mailing  address 
(telephone  251^41-5867,  fax  251-441- 
6222,  e-mail 
alabamabeachmouse@fws.gov). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  ABM  was  listed  as  endangered 
under  the  Act  on  Jime  6,  1985  (50  FR 
23884).  Upon  listing  a  species,  section 
4(f)  of  the  Act  requires  the  preparation 
and  implementation  of  a  recovery  plan 
and  revisions  to  such  plans  as 
necessary.  Under  section  4(f)(1)(B),  each 
plan,  at  a  minimum,  must  contain — (a) 
a  description  of  such  site-specific 
management  actions  as  may  be 
necessary  to  achieve  the  plan's  goal  for 
conservation  and  survival  of  the  species; 
(b)  objective,  measurable  criteria  that, 
when  met,  would  result  in  a 
determination,  in  accordance  with  the 
provisions  of  this  section,  that  the 
species  be  removed  from  the  list;  and  (c) 
estimates  of  the  time  required  and  the 
cost  to  carry  out  those  measiues  needed 
to  achieve  the  plan's  goal  and  to  achieve 
intermediate  steps  toward  that  goal. 

In  addition,  recovery  plans  must 
include  a  concise  siunmary  of  the 
current  status  of  the  species  and  its  life 
history,  and  an  assessment  of  the  factors 
that  led  to  population  declines  and/or 
which  are  impeding  recovery.  The  plan 
must  also  include  a  comprehensive 
monitoring  and  evaluation  program  for 
gauging  the  effectiveness  of  recovery 
measiu°es  and  overall  progress  toward 
recovery. 

In  1987,  we  issued  a  multi-species 
recovery  plan  for  three  listed  beach 
mice  along  the  Gulf  coast  of  Alabama 
and  Florida.  The  plan  is  being  revisited 
at  this  time  in  order  to  prepare  a 
separate  species  recovery  plcui  for  the 
ABM.  An  Alabama  Beach  Mouse 
Recovery  Team,  consisting  of 
governmental  and  non-governmental 
organizations  as  well  as  species  experts 
and  stakeholders,  was  established  to 
draft  this  revision. 

Since  the  development  of  the  1987 
plan,  significant  research  has  been 
accomplished  and  important 
conservation  and  recovery  activities 
have  been  undertaken.  As  a  result,  we 
have  a  greater  knowledge  of  the  species, 
its  status,  and  distribution.  These 
advances  in  our  understanding  of  the 
ABM  make  a  revision  of  the  ABM 


recovery  plan  necessary  at  this  time. 
The  revised  ABM  recovery  plan  will 
serve  as  a  basis  for  future  recovery 
efforts,  guide  research  to  ensure  that 
new  information  will  contribute  toward 
the  greatest  research  needs,  and  enable 
effective  monitoring  to  allow  us  to  track 
the  status  of  the  ABM  and  the  factors 
that  may  affect  the  species. 

A  schedule  for  completing  the  revised 
ABM  recovery  plan  will  be  made 
available  on  the  internet  website  for  the 
ABM  recovery  plan  when  it  is 
developed  by  the  recovery  team  (see 
ADDRESSES).  Draft  sections  cf  the  Work 
in  Progress  will  also  be  made  available 
on  the  internet  website  to  provide 
interested  stakeholders  an  opportunity 
to  review  and  provide  input  on  the 
revised  plan  during  its  development. 
Once  all  sections  of  the  revised  plan 
have  been  drafted,  we  will  publish  a 
notice  of  availability  of  the  draft 
recovery  plan  in  the  Federal  Register 
and  will  formally  solicit  public 
comment  on  the  draft  prior  to  finalizing 
the  plan. 

Information  Solicited 

To  ensure  that  the  revised  ABM 
recovery  plan  is  based  on  the  best 
available  data,  we  are  soliciting 
information  on  historical  and  current 
abundance;  historical  and  current 
distribution  and  movements;  population 
status  and  trends;  genetics;  current  or 
planned  activities  that  may  adversely 
impact  the  species;  and  ongoing  efforts 
to  protect  the  ABM  along  the  Alabama 
Gulf  coast.  We  request  that  all  data, 
information,  and  comments  be 
accompanied  by  supporting 
documentation  such  as  maps, 
bibliographic  references,  or  reprints  of 
pertinent  publications. 

All  submissions  must  contain  the 
submitter's  name  and  address,  as  well  as 
any  association,  institution,  or  business 
that  the  person  represents.  Our  practice 
is  to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Respondents 
may  request  that  we  withhold  their 
home  address,  which  we  will  honor  to 
the  extent  allowable  by  law.  There  also 
may  be  circumstances  in  which  we 
would  withhold  a  respondent's  identity, 
as  allowable  by  law.  If  you  wish  for  us 
to  withhold  your  name  and/or  address, 
you  must  state  this  request  prominently 
at  the  beginning  of  your  comment.  We 
will  not  consider  anonymous 
comments.  To  the  extent  consistent  with 
applicable  law,  we  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  of  organizations  or 
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husm^-sse^.  ,i\dil.ihlf  fur  public 
iiisppttuin  in  tlu'ir  t'ntirctv 

Authority:  1  he  authority  tor  this  action  is 
^•■l  tion  4ltl  iw  the  Endangered  Species  Act, 
16U.S.C.  1533(f). 

I).,...,j    s..,,...,nber  15.2003. 
Sam  U.  Hamilton, 
Hegianal  Director.  Southeast  Region.  Fish  and 

i\  :hilife  Service. 

\R  Do< .  0.3-25087  Filed  lt)-2-03:  8:45  am] 

BILUNG  CODE  4J10-bS  P 


DEPARTMEFfT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-930-1430-ET.  CACA  7767  and  CACA 
44322] 

Public  Land  Order  No.  7585;  Partial 
Revocation  of  Executive  Order  dated 
February  26.  1852;  Withdrawal  of 
Public  Lands  and  Transfer  of 
Jurisdiction;  California 

AGENCY:  Bureau  of  Land  Mdiia^ement. 

IIU^'rlllr 

action:  I'iihhi   Land  Order. 


SUMMARY:  Thi^    rd-T  partially  revokes 
an  Executive  Order  insofar  as  it  affects 
H  15  ai  res  iif  public  lands  withdrawn  fur 
Use  bv  thf  Departinent  of  Nav\  tnr 
militar\'  purposes  This  order  <ilso 
withdraws  the  same  lands  from  surface 
entr\  and  iiuniiit;   and  transfers  the 
jurisdH  tion  to  the  !)»'partiii>'nt  of 
\'eteraiis  .Mlairs,  tor  t'\[)aiision  and 
operation  of  the  ."^ort  Kn-.fi  rails  National 
t;e^let^'rv 

DATES:  October  3.  20()3. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  Bl.M  ( California  Mat-' 
Offio'   JHOO  C.otta^f  \Va\.  Sai  r.iiii.'ut... 
(.alitornia  M.'iHJ'.-  IHrth.  (416)  978-4675. 
SUPPLEMENTARY  INFORMATION:  The 
Departnit'iit  ot  \a\\  no  hinoer  ne^'ds  the 
lands  for  inilitdr\  purjiosM^  ,nid  concurs 
with  the  tr.insftT  of  lurisdu.tiun.  A 
memorandum  o|  ,(t;r>'ement  between  th-' 
Department  ot  \av\    ind  'hi'  r")t'p,irtni"iii 
ot  Veteran  .\ftairs  i  "iituiis  piov  isi.ms 
relative  to  hiture  ns^'  of  the  lands  bv  the 
Dep.irtment  of  \"ti'rins  .\ffairs. 

Order 

By  virtue  of  the  aiithorit\  ve.sled  in 
the  Secretary  of  th>'  Interior  by  Section 
-;n4  of  the  Federal  Land  Policv  and 
Mana^emmt  .\(  f  of  \^7f,.  4 ^  I    S  C. 
1714  IJOOII  ,  it  is  ..rd.'fd   is  to!l,,us, 

1    Thf  K\f(  Kti'v  Order,  aatfd 
Fo'hi;iar\  _'»>,  1  H=i_',  which  withdrew 
[uihhi   lands  tor  mililarv  purposes,  is 
hen  h\  r>noked  insofar  as  it  affecLs  the 
following  described  lands: 

San  Bernardino  Mt'ruiian 

T.  17  S     K    4  V\ 


Parcels  2.  3.  and  4. 

The  areas  described  dK>^rr.^,it.-  ii  i  ;  ,ii  res  m 
San  DIhejii  roiint\ 

2.  Sub)et:t  to  valid  existint;  rights,  the 
lands  described  u;  Paragraph  1,  are 
hcrehv  withdrawn  from  settlement,  sale, 
location,  or  cntrv  under  th<'  general  land 
laws,  ini  hiding  the  1  'nited  .States 
minum  laws.   )()  l.SC  .  Ch.  2  (2000).  for 
the  Uepartmt'iit  of  V^'terans  Affairs  to 
exp.tnd  thf  l-or1  Kosecrans  National 
Cemetery 

3.  vSubject  to  valid  existing  rights,  the 
jurisdiction  of  the  lands  desc.ribed  in 
Paragraph  1  and  their  reiateci  resource 
uses  are  herebv  transferred  to  the 
Department  of  Veterans  Affairs,  so  that 
the  laiuis  (  ,1.11  be  managed  as  part  of  the 
I'ort  Kose(.r.uis  .N.itional  ( Ct-meterx'  and 
shall  thert'.dter  br  sub|i'ct  to  all  laws 
and  regulations  applicable  thereto. 

Dated:  September  12.  2003. 
Rebecca  W.  Watson, 

Assistant  Sfcrrtan' — Land  and  Minerals 

Management 

[FR  [)n(    o:i    2Snfi6  Filed  10-2-0:1:  R  4!S  atiil 

BILLING  CODE  43ia^tO-i> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-34(>-1430-ES:  CACA^3408] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification;  California 

AGENCY:  Bureau  ot  Laud  M.inagement. 

Interior 

ACTION:  Notice  of  Kealt\  .\(  turn. 


SUMMARY:  Th.-  fnllowing  public   lands  m 
Lake  (  ouiit  V .  (  all  lorn la  ha\'e  been 
examined  and  tound  suitable  for 
classification  tor  h-asf  or  i  onvevance  to 
the  Lake  ( Count  \  flood  Control  and 
Wafer  (ions.T\  .ition  Distrii  t  u ruler  the 
pro\  isioiis  nt  till'  Ki'(  reation  an:l  Public 
Pur()o-,cs  .\i  t     IS  anifnd<'d  (43  I '  S,(!. 
Ht.M  >-t  seq).  rh."  l.aki'  (:ouiit\  Flood 
(  ontrol  and  W.itei  (.ons^'r\atlon  District 
proposes  to  construe  t  and  maintain  a 
multipurpose  trail  s\stein  on  the  publif: 
lands  that  wouLl  tie  into  the  tr.id  s\  stem 
on  'ii>'ir  !.')'){)  ,11  O'    it  adiai  ent  land.  The 
trills  Would  !i''  ,  iiiisin:!  trd  tor  noii 
motori/ed  us.'    nil  Imling  hiking, 
equestrian  and  , ill-terrain  bicycles. 

Lease  and.  or  i  tuivevanre  is  f  onsistent 
with  current  Bl.M  l.ind  iisc  [u, inning 
and  woulil  Im'  m  itif  pulili(    interest    The 
lands  an-  loi  ,itid  .it 

Mount  Diablo  Meridian,  (iaiiiornia 

T.  13  N.,  R  low 

Section  34:  NE,  S2NW.  N2SE. 
Section  35:  SWNE.  W2NW,  SENU    .sU  . 
W2SE. 


The  area  de.scribod  c^ontaiii.s  720  acres. 

The  lease/patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provision  of  the  Recreation  and 
Publii;  Purpose  Act  and  to  all  applicable 
regulations  of  the  .Secretan,'  of  the 
Interior. 

2.  A  right  ()f-wav  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

J   All  minerals  shall  be  reserved  to 
the  1  'nited  States,  together  with  the 
right  to  prospect  for.  mine  and  remove 
the  minerals. 

4.  .\  right-of-way  for  an  access  road 
granted  to  Bob  Neilsen  under  CA(L\- 
31323. 

5   A  right-of-way  for  an  access  road 
reser\iHi  bv  the  Bureau  of  Land 
Management  on  the  Adobe  Creek  Road 
under  f:AS-n7t>H7,T. 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  r)f  the  Bureau  of  Land 
Management.  I  'kiah  Field  Office,  2.550 
North  .State  .Street.  Ckiah.  California. 
I'pun  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land  use 
laws,  including  the  general  mining  laws, 
except  for  lease  and/or  convevance 
under  the  Recreation  and  Public 
Purposes  Act  and  leasing  under  the 
mineral  leasing  laws.  The  segregation 
f( ir  exchange  under  C AC A-30 1 11 FD 
will  be  revoked.  For  a  period  until 
Ncnember  17.  2003,  interested  persons 
inav  submit  comments  regarding  the 
proposed  lease/conveyance  or 
(  lassification  of  the  lands  to  the  Field 
Manager,  Ukiah  Field  Office.  2550 
North  State  Street.  Ukiah,  CA  95482. 

(Jcissification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitabilitv  of  the  land  for  the 
development  of  hiking,  equestrian  and 
all-terrain  bicycle  trails,  f^omments  on 
the  classification  are  restricted  to 
whether  the  land  is  physically  suited  for 
the  proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  ciuisistent  with  State  and  Federal 
programs. 

Apphrcition  Comments:  Interested 
[)arti(!s  ma\-  submit  comments  regarding 
t.he  specitic"  use  proposed  in  the 
.ipplicaticHi  and  plan  of  development, 
whether  the  BLM  followed  proper 
.idministrative  procedures  in  reaching 
the  dec;ision.  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  hiking,  equestrian  and  all- 
terrain  bi(  ycles  trails.  Any  adverse 
comments  will  be  reviewed  by  the  State 
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Director.  In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  effective. 

EJated:  January  17,  2003. 
Howard  K.  Stark, 

Chief,  Bmnch  of  Lands  Management. 

Editorial  Note:  This  document  was 
received  in  the  Office  of  the  Federal  Register 
on  September  29,  2003. 
[FR  Doc.  03-25065  Filed  10-2-03;  8:45  am] 

BHJJNG  CODE  4310-40-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  AdministratkMi 

Manufacturer  of  Controlled 
Sulwtwices;  Notice  of  Correction 

As  set  forth  in  the  Federal  Regisler  on 
August  5,  2002  (68  FR  46226), 
Mallinckrodt,  Inc.,  Mallinckrodt  & 
Second  Streets,  St.  Louis,  Missoiui 
63147,  was  granted  a  registration  as  a 
bulk  manufacturer  of  certain  Schedule  I 
and  n  controlled  substances. 

By  letter  dated  August  12,  2003, ' 
Mallinckrodt,  Inc.,  advised  that  the 
Notice  of  Registration  erroneously 
included  heroin  (9200)  and 
nicomorphine  (9312),  basic  classes  of 
Schedule  I  controlled  substances. 
Therefore,  drug  codes  9200  and  9312  are 
hereby  withdrawn  firom  the  firm's  bulk 
manufacturer  registration. 

Dated:  September  8,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
(FR  Doc.  03-25101  Filed  10-2-03;  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

[OJP(OVW)  Docket  No.  1382] 

Meeting  of  ttie  National  Advisory 
Committee  on  Violence  Against 
Women 

AGENCY:  Office  on  Violence  Against 

Women,  Justice. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  public  meeting  of  the 
National  Advisory  Committee  on 
Violence  Against  Women  (hereinafter 
"the  Committee"). 

DATES:  The  meeting  will  take  place  on 
October  8  from  9  a.m.  to  5  p.m..  and  on 
October  9  from  9  a.m.  to  4  p.m. 


ADDRESSES:  The  meeting  will  take  place 
at  the  Madison  Hotel,  1177  15th  Street, 
NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristina  Rose,  The  National  Advisory 
Committee  on  Violence  Against  Women, 
810  Seventh  Street,  NW.,  Washington, 
DC  20531.  Telephone:  (202)  307-6026. 
E-mail:  AskNAC@ojp.usdoj.gov.  Fax: 
(202)  307-3911.  You  may  view  the 
Committee's  Web  site  at:  http:// 
www.  ojp.usdoj.gov/va  wo/nac/ 
welcome. html. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  is  chartered  by  the  Attorney 
General,  and  co-chaired  by  the  Attorney 
General  and  the  Secretary  of  Health  and 
Huiman  Services  (the  Secretary),  to 
provide  the  Attorney  General  and  the 
Secretary  with  practical  and  general 
policy  advice  concerning 
implnnentation  of  the  Violence  Against 
Women  Act  of  1994,  the  Violence 
Against  Women  Act  of  2000,  and  related 
laws,  and  will  assist  in  the  efforts  of  the 
Department  of  Justice  and  the 
Department  of  Health  and  Human 
Services  to  combat  violence  against 
women,  especially  domestic  violence, 
sexual  assault,  and  stalking. 

In  addition,  because  violence  ia 
increasingly  recognized  as  a  public 
health  problem  of  staggering  himian 
cost,  the  Committee  will  bring  nationed 
attention  to  the  problem  of  violence 
against  women  and  increase  public 
awareness  of  the  need  for  prevention 
and  enhanced  victim  services. 

This  meeting  will  primarily  focus  on 
the  Committee's  work;  there  will, 
however,  be  an  opportunity  for  public 
comment  on  the  Committee's  role  in 
providing  general  policy  guidance  on 
implementation  of  the  Violence  Against 
Women  Act  of  1994.  the  Violence 
Against  Women  Act  of  2000,  and  related 
legislation. 

Meeting  Format 

This  meeting  will  be  held  according 
to  the  following  schedule: 

1.  Date:  Wednesday,  October  8,  2003 
Time:  9  a.m-5  p.m.;  including  breaks 

and  a  working  lunch. 

2.  Date:  ThvD-sday,  October  9,  2003 
Time:  9  a.m.-4  p.m.,  including  breaks 

and  a  working  lunch. 

The  meeting  schedule  for  October  8, 
2003  will  begin  with  presentations  from 
invited  speakers  and  reports  on  the 
work  of  the  Committee's  subcommittees. 
Time  will  be  reserved  for  comments 
from  the  public,  beginning  at  10:30  a.m. 
and  ending  at  11  a.m.  See  the  section 
below  on  Reserving  Time  for  Public 
Comment,  for  information  on  how  to 
reserve  time  on  the  agenda. 

The  meeting  scheduled  for  October  9, 
2003,  will  consist  of  reports  from 


subcommittees  and  of  discussions 
surrotmding  the  development  of  the 
final  report. 

Attending  the  Meeting 

The  meeting  will  be  open  to  the 
public.  Registrations  for  public 
attendance  will  be  accepted  on  a  space 
available  basis.  Members  of  the  public 
who  wish  to  attend  must  register  at  least 
six  (6)  days  in  advance  of  the  meeting 
by  contacting  Kristina  Rose  at  the  e-mail 
address  or  fax  number  listed  above. 
Access  to  the  meeting  will  not  be 
allowed  without  registration,  and  all 
attendees  will  be  required  to  sign  in  at 
the  meeting  registration  desk.  Please 
bring  photo  identification  and  allow 
extra  time  prior  to  the  meeting. 

Individuals  who  will  need  special 
accommodations  for  a  disability  in  order 
to  attend  the  meetings  should  notify 
Kristina  Rose  at  the  above  e-mail 
address  or  by  fax,  no  later  than  October 
6,  2003.  We  will  attempt  to  meet 
requests  after  this  date,  but  cannot 
guarantee  availability'  of  the  requested 
accommodation.  The  meeting  site  is 
accessible  to  individuals  with 
disabilities. 

Sulmiitting  Written  Comments 

Interested  parties  are  invited  to 
submit  written  comments  to  the 
Committee,  by  October  6,  2003,  using 
one  of  the  following  methods:  by  e-mail 
to  AskNACMojp.usdoj.gov;  by  fax  on 
(202)  307-3911;  or  by  U.S.  mail  to  The 
National  Advisory  Committee  on 
Violence  Against  Women,  810  Seventh 
Street,  NW.,  Washington,  EX:,  20531. 

Reserving  Time  for  Public  Comment 

If  you  are  interested  in  participating 
during  the  public  comment  period  of 
the  meeting,  on  the  implementation  of 
the  Violence  Against  Women  Act  of 
1994,  and  the  Violence  Against  Women 
Act  of  2000,  you  are  requested  to  reserve 
time  on  the  agenda  by  contacting  the 
Office  on  Violence  Against  Women, 
Office  of  Justice  Programs,  U.S. 
Department  of  Justice,  by  e-mail  or  fax. 
Please  include  your  name,  the 
organization  you  represent,  if 
appropriate,  and  a  brief  description  of 
the  issue  you  would  like  to  present. 
Participants  will  be  allowed 
approximately  3  to  5  minutes  to  present 
their  comments,  depending  on  the 
number  of  individuals  who  reserve  time 
on  the  agenda.  Participants  are  al^^o 
encouraged  to  submit  two  written 
copies  of  their  comments  at  the  meeting. 

Given  the  expected  number  of 
individuals  interested  in  providing 
comments  at  the  meetings,  reserv'ations 
for  presenting  comments  should  be 
made  as  soon  as  possible.  Persons  who 


57486 


Federal  Register /Vol    68.  No.   192 /Friday,  October  3,  2003 /Notices 


are  unable  ti)  obtain  reservations  to 
speak  during  the  meetintjs  are 
ent:f)urased  to  submit  written 
c:omnients,  which  will  be  acteptfid  at 
the  meeting  site  or  ma\  b»'  mailed  to  the 
Committee  at  the  address  listed  under 
the  set.tion  on  Submitting  Written 
Ciomments 

Notice  of  this  meeting  l^  re(]iiired 
uiuler  sw:tion  10!  all  J;  of  the  Ft-deral 
Advisorv  Committee  Act. 

[)iane  M.  Sluart, 

Dirfctnr  Office  on  Violence  Against  Women. 
•rR\X  .    I )  i-25073  Filed  10-2-03:  8:45  ami 

BILLING  COOe  4410^  18-  P 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Submission  for  OMB  Review: 
Comment  Request 

Thf  I)ep,irtment  of  L.itior    I  )(JL)  has 
~uhmitte(i  th^•  following  publu 
intormatioii  (  uilt>(  tmn  request  iKiKj  to 
the  Office  of  Manat;eiiu'rit  .md  Budget 
lOMBi  for  review  and  approval  in 


accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  r  .S  V.  Chapter  :).S)  A  copy  of  this 
ICK.  with  applicable  supporting 
diK  umentation.  may  be  obtained  by 
(  allmg  the  Department  of  L^abor.  To 
obtain  dui:umentation.  (  ontact  Darrin 
King  on  [HYl]  ti9:i-4129  (this  is  not  a 
toll-tree  number!  or  e  Mail 

(  omnii'iits  should  lie  sent  to  ( )ffi(  e  of 
Intormation  and  Kegulator\  .\ttairs. 
Attn   ().Mf<  Desk  Offiier  tor  the 
Oi  I  iip.ilional  .Satetv  and  Health 
Adniinisti.ition  !()SH.\),  Otfu  e  ot 
Nt.iiutgi'iiit'Ht  ,tnd  lUidget.  Koom  l()^,i!i. 
Washington,  DC  JD'iO.l,  {202]  .<4.')-731t) 
(this  is  not  a  loll  free  niimlier),  within 
30  days  from  the  date  o(  tins  publication 
ill  tht   Federal  Register 

111.'  ( )MH  is  p.irtii  ularU  interested  in 
comiiif iits  wlii.h 

•  fc-yaluate  whether  the  [imposed 
collection  of  information  is  ne(  essary 
for  the  [iroper  perform.ini  e  of  the 
functions  ot  the  ageiii  \,  including 
whetfier  the  inform, iM< ai  will  hrive 
prai  til  ,il  utilitv  . 

•  I'.valuate  the  ,ii  i  ur.u  \  ot  the 
ageni  \  s  estimate  ot  the  burden  of  the 


proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Tvpt'  i>f  Hf'vit'w:  Extension  of  a 
(  urrently  approved  collection. 

Ageni:v:  (Occupational  Safety  and 
Health  Administration. 

Titlp.  .Standard  on  Walking-Working 
Surfaces— 29  C:FR  part  1910  Subpart  D. 

OMB  \'uinber:  1218-0199. 

Frrquency:  On  occasion 

Type  of  Rpsponsp  Recordkeeping  and 
Third  party  disclosure 

Affrrted  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions; 
[•"ederal  Government;  and  State.  Local  or 
Tribal  tiovernment.  -^ 

Number  of  Respondents:  10,000. 


Information  coflection  requirement 


Load  Limit  MarKing--29  CFR  1910  22idM  1  -  

Marking  ot  Portable  Meta;  Ladders  Havng  Delects     29  Cf-R  1910  26(cH2)(vii) 
Maintaining  and  Disclosing  Drawings  and  Specifications  of  Outrigger  Scattolris  Designed  by 
a  Registered  Protessiona-  Enqmeer     29  CFR  l910.28ieK3)    

Total 


Annual  re- 
sponses 


Average  re- 
sponse time 
(hours) 


Annual  burden 
hours 


2  100 
10,000 


12.100 


033 
0  05 

000 


693 
500 


1.193 


Total  Annualized  capital/'itartup:  $0. 
Total  annual  costs  (operating/ 
nuiintainini;  ^vstems  or  purchasing 

Sf>n'h>'s    So 

Dr}<(  ri[)t!iiii  Thf  I  ollfi  ii.ms  of 
information  (onlain'MJ  \n  tlie  VValking- 
Working  Surfai  -'s  staiidanl  -if 
rie(  t'ssary  to  pmifi  t  '.v  ak-Ts  toim  \]\,- 
(  ollapse  of  oyer  loaded  D.  )(ir~   iiid  rh-' 
failure  ot  dete<  tivf  port.ihle  mi'tal 
ladders 

Paragraph  191I)  12{d]\  1  i  itMjuires  th.it 
load  limits  appro\f'd  h\  the  huildim; 
official  be  marked  on  plains  suppii.'d 
and  se<  ureK  affix. hI  bv  thf  mv\  iut  of  thf 
building,  or  his  d-,il\    uithori/ed  agent. 
Ill  a  I  onspii  uou^  iijai  »•  m  t'ach  space  to 
which  thev  relate    Fhe  plates  are  not  to 
be  removed  nr  defaced  but,  if  lost, 
removed,  or  defaced,  they  shall  he 
replaced  liy  the  owner  or  his  agent 

I'nder  paragraph  1910  J6(c)(2)(vii). 
ladders  hax  ing  defects  are  to  be  niarked 
and  taken  out  ut  servu;e  until  repaired 
by  either  the  maintenani  e  departni»'iit 
or  the  manufacturer 


Paragraph  19H)  2a(e)(3)  requires  that 
outrigger  si  aftoliis  designed  b\  a 
registered  protessKm.il  fiigineer  be 
(  on^'rui  t.'d  and  erei  ted  in  aci,ordance 
vv  lib  i.iiili- 1 1    1  h  o|  tills  set  tion   .^  copy 
of  the  detailed  di.iu  im^s  and 
spei  ifiratiotls  show  111 l;  the  sizes  and 
sp.K  111:4  'it  members  shall  be  kept  on  the 
job. 

Ira  I.   Vlilis, 

[hpiirt mental  Clearance  Officer. 

(FR  Dfw-  0.3-25106  Filed  10-2-03:  8:45  am] 

BILLING  CODE  4bia  23  P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

s,f|ii,-';ii  •  '  ;i  HI  : 

The  I  )fp,irtmi'nt  ol  I„ibor  il3(Jl.J  has 
submitted  th.'  follow  iiig  [lubiit 
iiitormatioii  i  ollei  tnui  requ^'sl  IH'.R]  to 


the  Office  of  M.inagement  and  Budget 
(OMB)  for  revn'vv  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  CS.(;.  chapter  35),  A  copy  of  this 
IC^R.  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Darrin 
King  on  202-693-4129  (this  is  not  a  toll- 
free  number)  or  e-Mail: 
king  darrinadol  gov. 

(Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the 
Employment  and  Training 
Administration  (ETA).  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503  (202-395-7316; 
this  is  not  a  toll-free  number),  within  30 
days  from  the  date  of  this  publication  in 
the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collectiim  of  information  is  necessary 
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for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  infonnation  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Title:  Application  for  Alien 
Employment  Certification. 

OMB  Number:  1205-0015. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit: 
Not-for-profit  institutions:  Farms;- 
Federal  Government;  and  State,  local,  or 
tribal  government. 

Type  of  Response:  Reporting. 

Frequency:  On  occasion. 

Number  of  Respondents:  111,200. 


Requirement 


Number  oi  re- 
sponses 


Average  re- 
sponse time 
(hours) 


Estimated  bur- 
den hours 


Form  750  Parts  A  and  B  

H-2A  Applications  (Form  750  Part  A  Only) 
H-2B  Applications  (Form  750  Part  A  Only) 

Totals:  


280,000 
4,200 
9,800 


Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO.  • 

Description:  Under  section 
212(a)(5)(A)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1182(a)(5)(A)), 
certain  aliens  may  not  obtain  a  visa  for 
entrance  into  the  United  States  in  order 
to  engage  in  permanent  employment 
unless  the  Secretary  of  Labor  has  first 
certified  to  the  Secretary  of  State  and  to 
the  Attorney  General  that:  (1)  There  are 
not  sufficient  U.S.  workers  who  are  able, 
willing,  qualified  and  available  at  the 
time  of  application  for  a  visa  and 
admission  into  the  U.S.  and  at  the  place 
where  the  alien  is  to  perform  the  work; 
and  (2)  the  employment  of  the  alien  will 
not  adversely  affect  the  wages  and 
working  conditions  of  U.S.  workers 
similarly  employed.  Form  ETA  750, 
parts  A  and  B,  is  the  application  form 
submitted  by  employers  that  forms  the 
basis  for  a  determination  as  to  whether 
the  Secretary  shall  provide  such  a 
certification.  Form  ETA  750,  part  A,  is 
also  utilized  to  collect  information  that 
permits  the  Department  to  meet  Federal 
responsibilities  for  administering  two 
nonimmigrant  programs:  The  H-2A  and 
H-2B  temporary  labor  certification 
programs.  The  H-2A  temporary 
agricultural  program  establishes  a 
means  for  agricultural  employers  who 
anticipate  a  shortage  of  domestic 
workers  to  bring  nonimmigrant  aliens  to 
the  U.S.  to  perform  agricultural  labor  or 
services  of  a  temporary  or  seasonal 
nature.  The  H-2B  program  establishes  a 
means  for  employers  to  bring 


nonimmigrant  aliens  to  the  U.S.  to 
perform  nonagricultural  work  of  a 
temporary  or  seasonal  nature. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

(FR  Doc.  03-25107  Filed  10-2-03;  8:45  am] 

BU.UNG  CODE  4510-23-P 

DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OIMB  Review; 
Comment  Request 

September  23,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Darrin 
King  on  202-693-4129  (this  is  not  a  toll- 
free  number)  or  e-mail: 
king,  darin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the 
Employment  Standards  Administration 
(ESA),  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  (202-395-7316  /  this  is  not  a  toll- 
free  number),  within  30  days  from  the 
date  of  this  publication  in  the  Federal 
Register. 


The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be  — . 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  m 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of 
currently  approved  collection.         ■ — 

Agency:  Employment  Standards 
Administration. 

Title:  Regulations  Governing  the 
Administration  of  the  Longshore  and 
Harbor  Workers'  Compensation  Act. 

OMB  Number:  1215-0160. 

Affected  Public:  Individuals  or 
households  and  Business  or  other  for- 
profit. 

Frequency:  On  occasion  and 
Annually. 

Tvpe  of  Response:  Recordkeeping  and 
Reporting. 

Number  of  Respondents:  170,564. 
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Information  Colleclion 


Annual  Re- 
sponses 


Average  Re- 
sponse Time 
(Hours) 


LS-200.  Report  of  Earnings 

LS-200,  Report  of  Earnings  with  no  earnings  information  to  report 

Liens  

Certifications       

Reinstatements  

Settlement  Applications      

Section  8(f)  Payments  

ESA-100  (LS).  Annual  Report  

LS-271,  Appftcat)on  for  Sert-lnsured  Employer  

LS-274,  Report  of  ln|ury  Experience  of  Self-Insured  Employer  

LS-201,  Notice  of  Employees  ln(ury  of  Death 

LS-513.  Report  of  Payments  

LS-267,  Claimant's  Statement  

LS-203.  Employee's  Claim  lor  Compensation  

LS-204,  Atterxjing  Physician  s  Supptemertary  Report 

LS-262,  Claim  for  Deatfi  Benefits    

Total     


12.800 

3.200 

10 

5 

2 

4,500 

550 

42,000 

20 

412 

4,500 

900 

1,300 

10.125 

90,000 

240 


170,564 


0.17 

0 

0.5 

0.75 

05 

2 

5 

002 

2 

1 

025 

0.5 

0  033 

0.25 

0.5 

0.25 


Annual  Burden 
Hours 


2,176 

0 

5 

4 

1 

9,000 

2,750 

840 

40 

412 

1,125 

450 

43 

2,531 

45,000 

60 


64,437 


Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  loperatmg/ 
maintaining  systems  or  purchasing 
services):  $56,984 

Description  The  Longshore  and 
Harbor  Workers'  Compensation  Act.  as 
amended  (Pub,  L  9b-^2B)  pertains  tn 
the  provision  of  benefits  to  workers 
in)ured  in  maritime  employment  on  the 
navigable  waters  of  the  United  States  or 
in  an  adjoining  area  customarily  used  bv 
an  emplover  in  loading,  unloading, 
repairing,  or  building  a  vessel,  as  well 
as  coverage  extended  to  certain  other 
employees.  The  regulations  and 
associated  forms  cover  the  submission 
of  information  necessarv  for  the 
processing  of  claims  for  benefits  under 
the  Longshore  Act 

Ira  L.  .Mills. 

Dt'partmental  Clearance  Officer 

IKK  L)iK    03-25108  Ftle.i  10-2-03;  8;45  ami 

BtLLING  CODE  4S10-23-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

,Septt>mber  17.  200:J 

The  Department  of  Labor  IDOLI  has 
submitted  the  folhnving  publit 
information  collection  requests  iK^Rsi  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  199.5  (Pub  L   104-13. 
44  L  S.C.  chapter  35).  A  copy  of  each 
ICR.  with  applicable  supporting 
documentation,  mav  be  obtained  bv 
calling  the  Department  of  Labor  Tn 
obtain  documentation.  (  onta(  t  Damn 


King  on  202-693-4129  (this  is  not  a  toll- 
free  number)  or  e-mail 
kmg.damn&dol  gov 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn;  OMB  Desk  Officer  for  the 
Emplovment  Standards  Administration 
(ESA),  Office  of  Management  and 
Budget,  Room  102:?.S.  Washington,  DC 
20IS0:)  (202-.195-7;nB/this  is  not  a  toll- 
free  number),  within  .10  days  from  the 
date  of  this  publication  in  the  Federal 
Register 

The  OMB  is  particularly  interested  in 
comments  whic:h: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agencv.  including 
whether  the  information  will  have 
prac  tic:al  utilitv; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  t ollection  of  information, 
inc  hiding  the  validity  of  the 
methodologv  and  assumptions  used; 

•  Enhance  the  (}ualitv.  utility,  and 
claritv  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond   including  through  the 
use  of  appropri,ite  automated, 
electronic:,  mechanical,  or  other 
technological  coUei  tion  techniques  or 
other  forms  of  information  technology, 

^  g  .  permitting  electronic  submission  of 
responses. 

Tvpe  of  Review:  Extension  of  a 
currentlv  approved  c  ollection 

,-\,gen< V  Emplo\ment  Stantlards 
.Administration 

Title:  Health  Insuranc:e  Claim  Eorm. 

OMB  \'uinl>er  121.S-O0.S.S 

Atfe(  teil  I'liblic  Business  or  other  for- 
profit.  Not-for-profit  institutions;  and 
hulividuals  or  households. 


Frequency:  On  occasion. 

Number  of  Respondents:  533,427. 

Number  of  Annual  Responses: 
2,133,708. 

Estimated  Time  Per  Response:  7 
minutes. 

Total  Burden  Hours:  248,812. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
ser\'icesj:  $0. 

Description:  The  information 
collected  by  the  Form  OWCP-1500  is 
required  to  reimburse  health  care 
providers  for  services  rendered  to 
injured  employees  covered  under  the 
Federal  Employees'  Compensation  Act, 
5  use.  8101  etseq..  the  Black  Lung 
Benefits  Act.  30  U.S.C.  901  et  seq..  and 
the  Energy  Employees  Occupational 
Illness  Compensation  Program  Act  of 
2000  42  use.  7384  et  seq.  Appropriate 
reimbursement  cannot  be  made  without 
documentation  that  details  services 
provided  by  health  care  professionals 
throughout  the  country. 

Type  of  Review  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  Standards 
Agency. 

Title:  Authorization  for  Release  of 
Medical  Information. 

OMB  Number:  1215-0057. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time. 

Number  of  Respondents:  1,500. 

Number  of  Annual  Responses:  1.500. 

Estimated  Time  Per  Response:  5 
minutes. 

Total  Burden  Hours:  125. 

Total  Annualized  Capital /Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
ser\icesl:  SO. 


R'7/lOn 
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Description:  The  Black  Lung  Benefits 
Act,  as  amended,  30  U.S.C.  901  et  seq.. 
and  20  CFR  725.405  require  that  all 
relevant  medical  evidence  be 
considered  before  a  decision  can  be 
made  regarding  a  claimant's  eligibility 
for  benefits.  The  CM-936  is  a  form  that 
gives  the  claimant's  consent  for  release 
of  information  required  by  the  Privacy 
Act  of  1974,  and  contains  information 
required  by  medical  institutions  and 
private  physicians  to  enable  them  to 
release  pertinent  medical  information. 

Ira  L.  Mills. 

Department  Clearance  Officer. 

|FR  Doc.  03-25109  Filed  10-2-03;  8:45  am) 

BILUNG  CODE  4510-23-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations;  Title 
29  CFR  Part  29,  Labor  Standards  for 
the  Registration  of  Apprenticeship 
Programs  and  Title  29  CFR  Part  30, 
Equal  Employment  Opportunity  in 
Apprenticeship  and  Training 

ACTKJN:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  biuden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95]  (44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

DATES:  Submit  comments  on  or  before 
December  2.  2003. 

ADDRESSES:  Send  conunents  to  Antiiony 
Swoope,  Administrator,  Office  of 
Apprenticeship  Training,  Employer  and 
Labor  Services.  200  Constitution  Ave., 
NW.,  Room  N-4671.  Washington,  DC 
20210:  Telephone  number:  (202)  693- 
2796  (this  is  not  a  toll-free  number);  E- 
mail  Internet  address: 
SM'oope.anf/ion)'@cfo/.gov  and  Fax 
number  (202)  693-2808. 
FOR  FURTHER  INFORMATION  CONTACT: 
.'\nthony  Swoope.  Administrator,  Office 


of  Apprenticeship  Training,  Employer 
and  Labor  Services,  200  Constitution 
Ave.,  NW.,  Room  N-4671,  Washington. 
DC  20210;  Telephone  number:  (202) 
693-2796  (this  is  not  a  toll-free 
number);  E-mail  Internet  address: 
swoope.anthony@doI.gov  and  Fax 
number  (202)  693-2808. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  National  Apprenticeship  Act  of 
1937  authorizes  and  directs  the 
Secretary  of  Labor  "to  formulate  and 
promote  the  furtherance  of  labor 
standards  necessar}'  to  safeguard  the 
welfare  of  apprentices,  to  extend  the 
application  of  such  standards  by 
encouraging  the  inclusion  thereof  in 
contracts  of  apprenticeship,  to  bring 
together  employers  and  labor  for  the 
formulation  of  programs  of 
apprenticeship,  to  cooperate  with  State 
agencies  engaged  in  the  formulation  and 
promotion  of  standards  of 
apprenticeship,  and  to  cooperate  with 
the  Secretary  of  Education  *   *   *"  (29 
U.S.C.  50).  Section  50a  of  the  Act 
authorizes  the  Secretary  of  Labor  to 
"publish  information  relating  to  existing 
and  proposed  labor  standards  of 
apprenticeship,"  and  to  "appoint 
national  advisory  committees  *   *   *" 
(29  U.S.C.  50a).  ' 

Title  29  CFR  part  29  sets  forth  labor 
standards  to  safeguard  the  welfare  of 
apprentices,  and  to  extend  the 
application  of  such  standards  by 
prescribing  policies  and  procedures 
concerning  registration,  for  certain 
Federal  pmposes,  of  acceptable 
apprenticeship  programs  with  the  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration,  Office  of 
Apprenticeship  Training.  Employer  and 
Labor  Services  (formerly  known  as  the 
Bureau  of  Apprenticeship  and 
Training).  These  labor  standards, 
policies  and  procedures  cover 
registration,  cancellation,  and 
deregistration  of  apprenticeship 
programs  and  apprenticeship 
agreements;  the  recognition  of  a  State 
agency  as  the  appropriate  agency  for 
registering  local  apprenticeship 
programs  for  certain  Federal  purposes; 
and  matters  relating  thereto. 

Title  29  CFR  part  30  sets  forth  policies 
and  procedures  to  promote  equality  of 
opportunity  in  apprenticeship  programs 
registered  with  the  U..S.  Department  of 
Labor  and  recognized  State 
Apprenticeship  Agencies.  These 
policies  and  procedures  apply  to 
recruitment  and  selection  of 
apprentices,  and  to  all  conditions  of 
employment  and  training  during 
apprenticeship.  The  procedures  provide 
for  review  of  apprenticeship  programs. 


for  registering  apprenticeship  programs, 
for  processing  complaints,  and  for 
deregistering  noncomplying 
apprenticeship  programs.  This  part  also 
provides  policies  and  procedures  for 
continuation  or  withdrawal  of 
recognition  of  State  agencies  which 
register  apprenticeship  programs  for 
Federal  purposes. 

U.  Desired  Focus  of  Comments 

Currently,  the  Employment  and 
Training  Administration  is  soliciting 
comments  concerning  the  proposed 
revision  of  the  collection  of  information 
on  the  registered  apprenticeship 
program  under  Title  29  CFR  part  29 
(Labor  Standards  for  the  Registration  of 
Apprenticeship  Programs)  and  the 
proposed  extension  of  the  collection  of 
information  regarding  Title  29  CFR  pari 
30  (Equal  Employment  Opportunity  in 
Apprenticeship  and  Training)  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary- 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  requests  (ICRs)  can  be 
obtained  by  contacting  the  office  listed 
above  in  the  addressee  section  of  this 
notice. 

in.  Current  Actions 

Recordkeeping  and  data  collection 
activities  regarding  registered 
apprenticeship  are  by-products  of  the 
registration  system.  Organizations 
which  apply  for  apprenticeship 
sponsorship  enter  into  an  agreement 
with  the  Federal  Government  or 
cognizant  State  government  to  operate 
their  proposed  programs  consistent  with 
29  CFR  part  29.  .\pprenticeship 
sponsors  are  not  required  to  file  reports 
regarding  their  apprentices  other  than 
individual  registration  and  update 
information  as  an  apprentice  moves 
through  their  program.  This  revision 
request  includes  the  addition  of 
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Program  Characteristics  before  the  Title 
nf  the  current  form,  Apprenticeship 
Agreement  (ETA-6711.  to  incorporate 
the  collection  of  information  on 
programs  registered   It  reinstates  the 
voluntary  disclosure  of  the  apprentu  e's 
social  security  number  It  also 
incorporates  the  idenfificdtioii  bv  the 
applicant  of  his/her  status  as  an 
incumbent  worker  prior  to  becoming  an 
apprentice,  the  pre-apprentice  hourly 
wage  data  90  days  or  one  quarter  prior 
to  registration,  and  provides 
instructions  on  those  data  elements  that 
are  not  self-explanatory  as  requested 
previously  by  the  Office  of  Management 
and  Budget 

Tvpe  of  Review:  Revision  for  the  Title 
29  CFR  part  29,  Labor  Standards  for  the 
Registration  of  Apprenticeship  Programs 
and  Extension  for  the  Title  29  Cf  R  part 
30.  Equal  Employment  Opporturntv  in 
Apprenticeship  and  Training 

Agency  Employment  and  Training 
.administration 


Tith:  Title  29  CFR  part  29,  Labor 
Standards  for  the  Registration  of 
Apprentu  eship  Programs  and  Title  29 
C:FR  part  30,  Equal  Employment 
Opportunity  in  Apprenticeship  and 
Training. 

OMB  Mumbtr:  1205-0223  for  29  CFR 
part  29  and  1205-0224  for  29  CFR  part 
30 

Agency  Number:  ETA  Form  671 
(1205-0223)  and  ETA  Form  9039  {1205- 
0224) 

Rei  c/reJkeepmg  Apprenticeship 
sponsors  are  required  to  keep  accurate 
records  on  recruitment,  selection  of  the 
applicant  and/fir  apprentice  and  the 
employment  and  training  activities 
related  to  the  apprentice  and  the 
qualifications  of  each  applicant/ 
apprentice  pertaining  to  determination 
of  compliance  with  the  regulation. 
Records  must  be  retained,  where 
appropriate,  regarding  affirmative  action 
plans  and  evidence  that  qualification 
standards  have  been  validated.  State 
Apprenticeship  Councils  are  also 


obligated  to  keep  adequate  records 
pertaining  to  determination  of 
compliance  with  these  regulations.  All 
of  the  above  records  are  required  to  be 
maintained  for  five  years.  If  this 
information  was  not  required,  there 
would  be  no  documentation  that  the 
apprenticeship  programs  were  being 
operated  in  a  nondiscriminatory 
manner.  Many  apprenticeship  programs 
are  4  years  or  more  in  duration; 
therefore,  it  is  important  to  maintain  the 
records  for  at  least  5  years. 

Affected  Public:  Applicants, 
Apprentices,  Sponsors,  State 
Apprenticeship  Councils  or  Agencies, 
Tribal  Government. 

Cite/Reference/Form^etc:  29  CFR  part 
29  and  29  CFR  part  30. 

Total  "Respon  den  ts .  2  90 , 5  3 1 . 

Frequency:  1-time  basis. 

Total  Responses:  290,531. 

Average  Time  per  Response:  See 
Chart. 

Estimated  Total  Burden  Hours: 
60,826. 


Summary  of  Burden  for  29  CFR  Part  29 


29  3<b) 
293 
296  ... 
29  5  .. 


297 
29  12 
29  12' 
29  12 
29  13 


Totals 


Total  respond- 
ents 


Frequency 


Total  re- 
sponses 


31,956 

136,617 

118,786 

1.688 

1,414 

40 

(30) 

30 
0 


290,531 


1-time  basis 
1-time  basis 
1  time  basis 
1  time  basis 
1  -time  tiasis 
1-time  basis 
1-ttme  basis 

1  -time  tjasis 
0 


31,956 

136.617 

118,786 

1,688 

1,414 

40 

(30) 

30 
0 


Average  time  per 
response 


Burden  (hours) 


33  hr./spon. 
25  t>r./app 
083hr/a^. 
2  tirs/spon.  . 
2  firs  /SAC  .  . 
1/12  hr  spon. 
0  


2tirs 
0  


SAC 


290,531 


10,546 

34,154 

9,859 

3,376 

2,828 

3 

0 

60 
0 


60,826 


■(accomplished  in  1977   no  new  state  agerKy  expected  in  2W2) 


Total  Burden  Cost  (capital/startup}:  0 

Total  Burden  Cost  (operating/ 
maintainmgl:  0. 


ETA  Form  9039 
Total  Respondents  32,036. 
Freijucncv   1 -time  basis 
T'ltiil  Risponst'i:   .'J3,23.S 


Average  Time  per  Response:  See 
Chart. 


Estimated  Total  Burden  Hours:  5,714, 


Summary  of  Burden  for  29  CFR  Part  30 


Sec 


Total  respondents 


Frequency 


Total  re- 
sponses 


Average  time  per 
response 

Vz  hr/spon    

1  hr/spon 

V?  hr/spon 

5  tirs.'spon 

1  min  /spon 

5  min./spon 

Handout  

'ahr 


Burden  (hours) 


802 

84 

2,875 

250 

533 

1.145 

25 

5,714 

303 
304 
305 
306 
308 
308 
30  11 


1,604  1-time  basis 


84 

5.750 

50 

31.956 

30  State  Agencies 

31  9S6  


1-time  basis 
1-time  basis 
1  time  basis 
1 -lime/program 
ltime  basis 
1-time 


ETA  9039  I  50  appi  appr    1 -time  basis 

30  15  1  30  State  Agencies  1-time    

30  19         30  State  Agencies  .        vanes    


Totals 


32,036 


1.604    

84    

5.750   

50    

31,956 
13,741     ,. 
31,956 
50 
Completed 


53,235 


Federal  Register / Vol.  68,  No.  192 /Friday,  October  3,  2003 /Notices 


57491 


Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintaining):  0. 

Comments  submitted  in  response  to 
this  notice  will  be  simmiarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Emily  Stover  DeRocco, 

Assistant  Secretary,  Employment  and 

Training  Administration. 

(FR  Doc.  03-25105  Filed  10-2-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

IMinlmum  Wages  for  Federal  and 
Federally  Assisted  ConstructkNi; 
Qenerai  Wage  DetermlnatkNi  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1 , 
Appendix,  as  well  as  such  additional 
statutes  as  may  irom  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  tiiese  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 


5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

Geileral  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  sued 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NfW.,  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Rhode  Island 

RI030001  dun.  13,  2003) 
RI030002  (Jun.  13.2003) 
RI0.30003  (Jun.  13.  2003) 

Volume  II 

District  of  Columbia 


DC030001  (Jun.  13,2003) 
DC030002  (Jun.  13,  2003) 
DC030003  (Jun.  13.  2003) 

Volume  III 

None 

Volume  IV 

None 

Volume  V 

None 

Volume  VI 

Colorado 

CO030001  (Jun.  13,  2003) 

CO030002  (Jun.  13,  2003) 

CO030003  (Jun.  13,  2003) 

CO030004  (Jun.  13,  2003) 

CO030005  (Jun.  13.  2003) 

CO030006  (Jun.  13,  2003) 

CO030007  (Jun.  13,  2003) 

CO030008  (Jun   13,  2003) 

CO030009  (fun.  13.  2003) 

CO030010  (Jun.  13,  2003) 

CO030011  (Jun.  13,  2003) 

CO030012  (Jun   13,  2003) 

CO030013  (Jun.  13,  2003) 

CO030016  (Jun.  13,  2003) 
South  Dakota 

SDO3OO05  (Jun,  13.  2003) 

SDO3OO09  (Jun.  13.  2003) 

Volume  VII 
None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  '.  .400 
Government  Depository  L  jraries  across 
the  country. 

General  wage  determinations  i^  jed 
under  the  Davis-Bacon  anr'  related  Acts, 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
http://www.access.gpo.gov/davisbacon. 
They  are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402.  (202) 
512-1800.  ; 
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When  ordering  hard-copv 
subscnption(s),  be  sure  to  .specify  the 
State(s)  of  interest,  since  subscriptions 
mav  be  ordered  for  anv  or  all  of  the  six 
separate  Volumes,  arranged  bv  State. 
Subscriptions  include  an  annual  edition 
(issued  in  |anuar\'  or  FebruarvM  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  bv 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  w  ill 
be  distributed  to  subscribers. 

Signed  rjt  WdshiriKtiin.  [X;.  This  25th  Day 
of  Sfptember,  JOO.i 

Clarl  |.  Poleskey, 

(,h,rf.  Branch  of  Construction  Wage 

DettTminations. 

\¥R  Doc.  03-24804  Filed  10-2-03;  8:45  am] 

BJLLING  COOC  4510-27-M 


NATIONAL  COUNCIL  ON  DISABILITY 

Youth  Advisory  Committee  Meeting 
(Conference  Call) 

TIME  AND  DATE:  4:30  p.m.  e.s.t.,  October 
27    JOOJ 

PLACE:  National  (kiuncil  on  Disabilitv. 
13,n  F  Street,  .WV  ,  Suite  850. 
Washington,  DC  20004 

AGENCY:  National  Council  on  Disability 

(NCD). 

STATUS:  All  parts  of  this  conference  call 
will  be  open  to  the  public  Those 
interested  in  participating  in  this 
conference  call  should  contact  the 
appropriate  staff  member  listed  below. 

AGENDA:  Roll  call,  announcements, 
reports,  new  business,  adiournment. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Geraldine  Drake  Hawkins.  Ph  D  , 
Program  Specialist,  National  Council  on 
Disability,  1331  F  Street,  NW  ,  Suite 
850,  Washington,  DC  20004,  202-272- 
2004  (voice),  202-272-2074  (TTY).  202- 
272-2022  (fax),  ghawkins®ncd.gov  (e- 
mail). 

YOUTH  ADVISORY  COMMITTEE  MISSION:  The 

purpose  of  NCD's  Youth  Advisory 
Committee  is  to  provide  input  into  NCD 
activities  c:(jnsistent  with  the  values  and 
goals  of  the  Americans  with  Disabilities 
Act 

Dated:  September  .30.  2003. 
Ethel  D.  BritK^. 

Lxfcutivf  Lhrfctor 

IFR  Doc.  03-25102  Filed  10-2-03;  8:45  am) 

BILUNG  COOe  6820-MA  P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 

P'.xtension 

Rule  ll.^cl-l— SECFileNo   270-404— r)MB 
Control  No.  3235-0461. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C   3501  vt  sr(/.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Managem^'nt  and  Budget 
("OMB  ■)  a  request  for  extension  of  the 
previouslv  approved  (:ollec:tion  of 
information  discussed  below. 

Rule  llAcl-1,  Dissemination  of 
Quotations,  contains  two  related 
collections  of  information  necessar\'  to 
disseminate  market  makers'  published 
quotations  to  buv  and  sell  securities  to 
the  public    The  first  collection  of 
information  is  found  in  Rule  llAcl-l(c) 
17(:;FR  llAcl-l(c)   This  reporting 
retjuirement  obligates  each  "responsible 
broker  or  (iealer,  '  as  defined  under  the 
rule,  to  communicate  to  its  exchange  or 
association  its  best  bids,  best  offers,  and 
quotation  sizes  for  anv  subject  security, 
as  defined  under  the  rule.  The  second 
collet:tion  of  information  is  found  in 
Rule  llAcl-l(b)  17  CFRllAcl-l(b) 
This  reporting  requirement  obligates 
each  exchange  and  association  to  make 
available  to  (juotation  vendors  for 
dissemination  to  the  public:  the  best  bid, 
best  offer,  and  aggregate  quotation  size 
for  each  subject  security  '  Brokers, 
dealers,  other  market  participants,  and 
members  of  the  public:  relv  on  published 
quotation  information  to  determine  the 
best  pric:e  and  market  for  execution  of 
customer  orders 

It  IS  antu  ipated  that  721  respondents, 
ccmsisting  of  IHO  exchange  specialists 
and  541  OTC  market  makers,  will  make 
246,788.000  total  annual  responses 


'  .\  third  requirement  under  the  Kiile  1  lAcl-1 .  as 
amended  at  17CFK  11  Ac1-1(l)(5).  gives  eiectronir 
communications  networks  ("ECNs")  the  option  of 
reporting  to  an  exchange  or  asscKiation  for  public 
dissemination,  on  tiehalf  of  their  OTC  market  maker 
or  exchange  speciahst  cu,stomers.  the  best  priced 
orders  and  the  full  size  for  such  orders  entered  bv 
market  makers,  to  satisfy  such  market  makers 
reporting  obligation  under  Rule  1  1.\l1-  1(c). 
Because  this  reporting  requirement  is  an  alternative 
method  of  meeting  the  market  makers'  reporting 
obligation,  and  because  it  is  directed  to  nine  or 
fewer  persons  (ECNs),  this  collection  ot  information 
is  not  subject  to  OMB  review  under  the  Paperwork 
Reduction  Act 


pursuant  to  Rule  llAcl-1,  resulting  in 
an  annual  aggregate  burden  of 
approximately  205,486  hours. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
collections  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  wavs  to  minimize  the  burden  of 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 

Dated:  September  24.  2003. 
Margaret  H.  McFarland, 

Df'putv  Sf  Cretan, 

IFR  Doc.  03-251  l.T  Filed  10-2-03;  8:45  am| 

BILUNG  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  October  6,  2003: 

\  Closed  .Meeting  will  be  held  on  Tuesday. 
October  7,  2003  at  2  p.m.,  and  an  Open 
Meeting  will  be  held  on  Wednesday,  October 
8,  2003  at  9:30  a.m.,  in  Room  1C30,  the 
William  O.  Douglas  Room. 

Commissioner  Atkins,  as  duty  officer, 
determined  that  no  earlier  notice  thereof 
was  possible. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  mav  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
C  S.C  552b(c)(3),  (5),  (7),  (9)(B)  and  (10) 
and  17  CFR  200.402(a)(3),  (5),  (7),  (9)(ii) 
and  (10),  permit  consideration  of  the 


CT/KLA 


ITo^^oral    Dooictor  /  V'nl     HH     NJn     Iq9/Frif1av     flrtohpr    :^     ?.nn.^  /  IMntirR.«; 
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scheduled  matters  at  the  Closed 
Meeting. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Tuesday,  October 
7.  2003  will  be: 
Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  natiu-e; 
Institution  and  settlement  of  injunctive 

actions; 
Formal  orders  of  investigation; 
Adjudicatory  matters;  and 
Post-argument  discussion. 

The  subject  matter  of  the  Open 
Meeting  scheduled  for  Wednesday, 
October  8,  2003  will  be: 

1.  The  Commission  will  consider  whether 
to  propose  amendments  to  certain  Rules, 
Schedules  and  Forms  under  the  Securities 
Exchange  Act  of  1934  and  the  Investment 
Company  Act  of  1940  that  would  require 
companies,  under  certain  circumstances,  to 
include  in  their  proxy  materials  security 
holder  nominees  for  election  as  director. 

For  further  information,  please  contact 
Lillian  Cummins  Brown  at  (202)  942-2900. 

2.  The  Commission  will  consider  whether 
to  propose  rule  amendments  and  new  rules 
under  the  Securities  Exchange  Act  of  1934 
(the  "Exchange  Act")  that  would  establish 
two  separate  voluntary  regulatory 
frameworks  for  the  Commission  to  supervise 
broker-dealers  and  their  affiliates  on  a 
consolidated  basis. 

One  proposal  would  establish  an 
alternative  method  to  compute  certain  net 
capital  charges  for  broker-dealers  that  are 
part  of  a  holding  company  that  manages  risks 
on  a  group-wide  basis  and  whose  holding 
company  consents  to  group-wide 
Commission  supervision.  The  broker-dealer's 
holding  company  and  its  affiliates,  if  subject 
to  Commission  supervision,  would  be 
referred  to  as  a  "consolidated  supervised 
entity"  or  "CSE."  The  alternative  method  the 
broker-dealer  would  be  allowed  to  use  to 
compute  certain  market  and  credit  risk 
capital  charges  would  involve  the  use  of 
internal  mathematical  models  that  the 
broker-dealer  uses  to  measure  its  risk.  The 
CSE  would  be  required  to  comply  with  rules 
regarding  its  group-wide  internal  risk 
management  control  system  and  would  have 
to  periodically  provide  the  Commission  with 
consolidated  computations  of  allowable 
capital  and  risk  allowances  (or  other  capital 
assessment)  consistent  with  the  Basel 
Standards.  Commission  supervision  of  the 
CSE  would  include  recordkeeping,  reporting, 
and  examination  requirements.  Modifications 
to  some  of  these  requirements  would  be 
available  for  functionally  regulated  affiliates. 

The  other  proposal  would  implement 
Section  17(1)  of  the  Exchange  Act,  which 
created  a  new  structure  for  consolidated 
supervision  of  holding  companies  of  broker- 
dealers,  or  "investment  bank  holding 
companies"  ("IBHCs")  and  their  affiliates. 
Pursuant  to  the  Act,  an  IBHC  that  meets 
certain,  specified  criteria  may  voluntarily 
register  with  the  Commission  as  a  supervised 
investment  bank  holding  company 
("SIBHC")  and  be  subject  to  supervision  on 
a  group-wide  basis.  Pursuant  to  the  proposed 


rules,  registration  as  an  SIBHC  is  limited  to 
IBHCs  that  are  not  affiliated  with  certain 
types  of  banks  and  that  have  a  substantial 
presence  in  the  securities  markets.  The 
proposed  rules  would  provide  an  IBHC  with 
an  application  process  to  become  supervised 
by  the  Commission  as  an  SIBHC,  and  would 
establish  regulatory  requirements  for  those 
SIBHCs.  Commission  supervision  of  an 
SIBHC  would  include  recordkeeping, 
reporting  and  examination  requirements. 
Further,  the  SIBHC  aLso  would  be  required  to 
comply  with  rules  regarding  its  group-wide 
internal  risk  management  control  system  and 
would  have  to  periodically  provide  the 
Commission  with  a  consolidated 
computations  of  allowable  capital  and  risk 
allowances  (or  other  capital  assessment) 
consistent  with  Basel  Standards. 

The  proposals  would  also  include 
technical  and  conforming  amendments  to  the 
risk  assessment  rules  (Exchange  Act  Rules 
17h-lT  and  17h-2T).  In  addition,  the  SIBHC 
proposal  would  adjust  the  audit  requirements 
for  OTC  derivative  dealers  to  allow 
accountants  to  use  agreed-upon  procedures 
when  conducting  audits  of  risk  management 
control  systems. 

Foi  further  information,  please  contact 
Lourdes  Gonzalez  or  Linda  Stamp  Sundberg 
at  (202)  942-0073  or  Bonnie  Gauch  (202) 
942-0765  or  Rose  Russo  Wells  as  (202)  942- 
0143. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  September  30,  2003. 
Jonathan  G.  Katz, 

Secretary- 

[FR  Doc.  03-25248  Filed  10-1-03;  11:27  am) 

BILUNG  CODE  8010-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48555;  File  No.  SR-Amex- 
2003-54] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
ttie  American  Stock  Exchange  LLC 
Relating  to  the  Limitation  of  Liability  of 
the  Options  Clearing  Corporation  to 
Exchange  Memt)ers 

September  29.  2003. 

On  May. 30,  2003,  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^  a 
proposed  rule  change  to  establish  Amex 


Rule  945.  This  Rule  would  provide  that 
the  Options  Clearing  Corporation 
("OCC")  would  have  no  liability  to 
Amex  members,  with  respect  to  the  use, 
non-use,  or  inability  to  use  the  Options 
Intermarket  Linkage  ("Linkage"),  and 
that  Linkage  is  a  facility  or  service 
afforded  by  the  Exchange  for  the 
purposes  of  Article  IV,  Section  1(e)  of 
the  Amex  Constitution.  The  proposed 
rule  change  was  published  for  comment 
in  the  Federal  Register  on  August  19, 
2003.  ^  The  Commission  received  no 
comments  on  the  proposed  rule  change. 
This  order  approves  the  proposed  rule 
change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange"  and,  in  particular,  the 
requirements  of  Section  6(b)  of  the  Act '' 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds  that 
the  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act,"  which 
requires,  among  other  things,  that  the 
rules  of  the  Exchange  be  designed  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulation, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

The  Commission  notes  that  the  Amex. 
along  with  the  other  exchanges  that  are 
Participants  in  the  Linkage  Plan,  entered 
into  an  agreement  with  the  OCC,  which 
operates  the  central  core  or  "hub"  to 
and  from  which  all  Linkage  orders  are 
routed.^  In  the  Agreement,  the  Amex 
committed  to  file  a  proposed  rule 
chemge  with  the  Commission  that  would 
limit  the  liability  of  the  OCC  to  Amex 
members. 

The  Commission  believes  that  this 
proposed  rule  change  should  foster 
cooperation  and  promote  a  relationship 
between  the  Amex  and  the  OCC  that  is 
conducive  to  the  effective  operation  of 
the  Linkage.  Further,  the  Commission 
believes  that  the  Amex's  proposal  to 
characterize  the  Linkage  as  a  facility  or 
service  of  the  Exchange  for  the  purposes 


•  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 


'  Securities  Exchange  Act  Release  No.  48319 
(August  12.  2003),  68  FR  49825 

■*  In  approving  this  proposed  rule  change  the 
Commission  notes  that  it  has  considered  the 
proposed  rules  impatt  on  efficiency,  competition, 
and  capital  formation   15  US.C  78rlf) 

•'15ll,S.C.  78f(b), 

(■ISl-l.-SC-  78f(b)(5) 

"Linkage  Project  and  Facilities  Management 
Agreement  ("the  Agreement")  ()anuar\  30.  2003) 
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of  .Article  IV.  St'c  tmn  1(p)  of  tht>  Amt-x 
Cion.stitution  is  reasonable 

It  Is  Therefore  Ordered,  pursuant  to 
Section  14(h)' J  I  of  the  .Act."  that  the 
proposed  rule  (  h.intje  (File  Nd  SR- 
Amex-20U.i-54;  be.  and  it  hereby  is, 
approved. 

Fit  the  Conimission.  by  the  Division  of 
Mtirket  Regulation,  pursuant  to  delegated 
duthority.'' 

Marxarvt  H.  McFarland. 
Dfputv  .Sf'(  refun 
jFR  Doc  03-2.5117  Filed  10-2-03;  8:45  am] 

BILLING  COO€  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48557,  File  No.  SR-Anwx- 
2003-71] 

Self -Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  ttie  American  Stock 
Exchange  LLC  Relating  to  the 
Elimination  of  the  Minor  Floor  Violation 
Disciplinary  Committee 

On  lulv  25.  JOO-i.  the  .American  Stock 
Kxchange  LLC  ("Amex"  or  "Fjcchange") 
filed  with  the  Sec  urifies  and  Exchange 
('onimission  (Commission"),  pursuant 
to  Section  19(bKl )  of  the  Securities 
F.xchange  Act  of  1934  (■Act")  '  and  Kul»' 
19l>-4  thereunder, '  a  proposed  rule 
change  to  eliminate'  the  .Amex's  Minor 
Floor  Violation  Uisciplinarv  tiommittt^e 
('■MF\'DC  ■).  I'nder  the  proposed  rule 
I  hangc,  the  n'sponsibilities  of  the 
MFVDC  will  be  transferred  to  the 
Exchange  s  Enforcement  Department 

The  proposed  rule  change  was 
published  for  comment  m  the  Federal 
Register  on  August  ^8.  200.i. '  The 
Ciommission  received  no  comments  on 
the  proposal 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange/*  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
h(b)(6)''  of  the  Act  which  requires, 
among  other  things,  that  the  Exchange's 
rules  provide  that  its  memhers  and 


•15  1I.S.C.  78s(bH2). 

"17  CFR  200.3O-3(a)(12). 

M5U.SC.  78s(b)(l) 

n7CFR  240  iqb-4 

J  See  Securities  Exchange  .Act  Release  No.  48382 
(August  20,  2003)  68  FR  51818 

*  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(n. 

'15  U.S.C.  78f[b)(61. 


persons  associated  with  its  members  be 
appropriately  disciplined  for  violation.s 
of  the  federal  securities  laws  and  the 
Exchange's  rules  The  C'ornmission 
believes  that  ( onsolidating  the 
responsibility  for  initiating  disciplinary 
action  under  Amex's  minor  rule 
\  iolation  [ilan  exclusively  in  the 
Exchange's  Enforcement  Department 
should  provide  a  more  consistent 
process  for  the  disciplining  of  Amex's 
members  and  persons  associated  with 
Its  members 

h  h  ThiTPftHT  Orden'd.  pursuant  to 
Section  19(b)(2)  .if  the  Act,'  that  the 
proposed  rule  change  (SR-Amex-200.^- 
71)  be,  and  it  hereby  is,  approved. 

For  the  Commission,  b\  ihf  I  )i\  imihi  uI 
Market  Regulation,  pursuant  to  delegated 
.luthoritv." 

Margaret  H.  Mi  Farland, 
Ut'puty  Sci Tftan 
FK  Dor.  0.3-21118  Filed  10-2-03;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^18553:  File  No.  SR-NASO- 
2003-144] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  To  Extend,  for  an 
Additional  Six-Month  Period,  a  Pilot 
Rule  Regarding  Waiver  of  California 
Arbitrator  Disclosure  Standards 

^'■ptt'mtif!  Jh   jot)  i. 

Pursuant  to  Section  19(b)(lJ  of  the 
-Securities  Exchange  Act  of  1934 
(■  Act  '),'  ami  Rule  191)-^  thereunder. - 
notice  is  hereby  given  that  on 
.September  24.  2003,  the  National 
Association  of  .Securities  Dealers,  Inc. 
(  "NASD")  filed  with  the  .Securities  and 
Exc  hange  C^ommission  ("SECV'  or 
Commission  ")  the  proposed  rule 
change  as  described  in  Items  1  and  II 
below,  whic:h  Items  have  been  prepared 
bv  ,NASD.  NASD  has  designated  the 
proposed  rule  change  as  constituting  a 
"non-controversial"  rule  change 
pursuant  to  Rule  19b-4(f)((i)  under  the 
Act. '  which  renders  the  proposal 
effec:tive  upon  rei  eipt  of  this  filing  by 
the  Commission.  The  (iommission  is 
publishing  this  notice  to  solicit 
(  tunments  on  the  proposed  rule  change 
from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  is  proposing  to  extend  the  pilot 
rule  in  IM-lOlOO(f)  of  the  NASD  Code 
of  Arbitration  Procedure,  which  requires 
industry  parties  in  arbitration  to  waive 
application  of  contested  California 
arbitrator  disclosure  standards,  upon  the 
request  of  customers,  and  associated 
persons  with  claims  against  other 
industry  parties,  for  a  six-month  period, 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements, 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statuton,-  Basis  for.  the  Proposed  Rule 
C'hange 

1    Purpose 

In  July  2002,  the  California  Judicial 
Oimmission  adopted  a  set  of  rules, 
"Ethics  Standards  for  Neutral 
Arbitrators  in  Contractual  Arbitration" 
(  "California  Standards"),"'  governing 
ethical  standards  for  arbitrators.  The 
rules  were  designed  to  address  conflicts 
of  interest  in  private  arbitration  forums 
that  are  not  part  of  a  federal  regulatory 
system  overseen  on  a  uniform,  national 
basis  by  the  SEC.  The  California 
Standards  imposed  disclosure 
requirements  on  arbitrators  that  conflict 
with  the  disclosure  rules  of  NASD  and 
the  New  York  Stock  Exchange 
("NYSE").  Because  NASD  could  not 
both  administer  its  arbitration  program 
in  accordance  with  its  own  rules  and 
comply  with  the  new  California 
Standards  at  the  same  time,  NASD 
initially  suspended  the  appointment  of 
arbitrators  in  cases  in  California,  but 
offered  parties  several  options  for 
pursuing  their  cases. "■ 

In  November  2002,  NASD  and  NYSE 
filed  a  lawsuit  in  federal  district  court 


*  15  use.  78s(h)(2) 
'17CFR200  3O-3(a)(12). 
'15  U.S.C  78s(b)(l) 
^17CFR240  iqb-^ 
3  17  CFR  240  19b-J(fl(6). 


■"{^iifomia  Rules  of  Court,  Di\  ision  VI  of  thr 
.Appendix,  I'lititlcd.  "Ethirs  Standards  for  Ncutrdl 
Artiilrntors  in  Clontractual  .Arbitration.  ' 

■  These  cneiisures  included  providing  vemu; 
I  tunges  for  arhitralion  cases,  usiny!  non-Ciilifm  iii.i 
iirbilralors  when  appropriate,  and  waivinj^ 
administrative  foes  for  N.ASD-sponscired 
mediations 
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seeking  a  declaratory  judgment  that  the 
California  Standards  are  inapplicable  to 
arbitration  fonuns  sponsored  by  self- 
regulatory  organizations  ("SROs").^ 
That  litigation  is  currently  pending  on 
appeal.  Since  then,  other  lawsuits 
relating  to  the  application  of  the 
California  Standards  to  SRO-sponsored 
arbitration  have  been  filed,  several  of 
which  are  also  still  pending. 

To  allow  arbitrations  to  proceed  in 
California  while  the  litigation  was 
pending,  NASD  implemented  a  pilot 
rule  to  require  all  industry  parties 
(member  firms  and  associated  persons) 
to  waive  application  of  the  California 
Standards  to  the  case,  if  all  the  parties 
in  the  case  who  are  customers,  or 
associated  persons  with  claims  against 
industry  parties,  have  done  so.^  In  such 
cases,  the  arbitration  proceeds  imder  the 
NASD  Code  of  Arbitration  Procedvue, 
which  already  contains  extensive 
disclosure  requirements  and  provisions 
for  challenging  arbitrators  with  potential 
conflicts  of  interest." 

The  pilot  rule,  which  was  originally 
approved  for  six  months  on  September 
26,  2002,  was  extended  in  March  2003, 
and  is  now  due  to  expire  on  September 
30,  2003.  Because  the  pending  litigation 
regarding  the  California  Standards  is 
unlikely  to  be  resolved  by  September 
30,  2003,  NASD  requests  that  the 
effectiveness  of  the  pilot  rule  be 
extended  through  March  31,  2004,  in 
order  to  prevent  NASD  from  having  to 
suspend  administration  of  cases  covered 
by  the  pilot  rule. 

2.  Statutor>'  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(b)(6)  of  the  Act,^  which 


•'  See  Motion  for  Declaratory  Judgment,  NASD 
Dispute  Jiesolution.  Inc.  and  New  York  Stock 
Exchange.  Inc.  v.  Judicial  Council  of  California, 
filed  in  the  Untted  States  District  Court  for  the 
Northprn  District  of  California.  No.  C  02  3486  SB  A 
duly  22.  2002).  available  on  the  NASD  Web  site  at 
http://i\'\*M'  nasdadr.com/pdf-text/ 
072202  _ca_complaint.pdf . 

'  Originally,  the  pilot  rule  only  applied  to  claims 
by  customers,.or  bf  associated  persons  asserting  a 
statutory  employment  discrimination  claim  against 
a  member,  and  required  a  written  waiver  by  the 
industry  respondents.  In  July  2003,  NASD 
expanded  the  scope  of  the  pilot  rule  to  include  all 
claims  by  associated  persons  against  another 
associated  person  or  a  member.  At  the  same  time, 
the  rule  was  amended  to  provide  that  when  a 
customer,  or  an  associated  person  with  a  claim 
against  a  member  or  another  associated  person, 
agrees  to  waive  the  application  of  the  California 
Standards,  all  respondents  that  are  members  or 
associated  persons  will  be  deemed  to  have  waived 
the  application  of  the  standards  as  well.  The  July 
2003  amendment  also  clarified  that  the  pilot  rule 
applies  to  terminated  members  and  associated 
persons.  i>p  .Securities  Exchange  Act  Rel.  No. 
48187  duly  16.  2003).  68  FR  43553  (July  23.  2003) 
(File  No.  SR-NASD-2003-106). 

"The  NYSE  has  a  similar  rule:  Rule  600(g). 

■'15  use.  78o-3(b)(6). 


requires,  among  other  things,  that 
NASD's  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  NASD  believes  that 
expediting  the  appointment  of 
arbitrators  under  the  waiver  rule,  at  the 
request  of  customers  and  associated 
persons  with  claims  against  industry 
respondents  will  allow  those  parties  to 
exercise  their  contractual  rights  to 
proceed  in  arbitration  in  California, 
notwithstanding  the  confusion  caused 
by  the  disputed  California  Standards. 

B.  Self-Regulatory  Organi7Mtion's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

NASD  has  designated  the  proposed 
rule  change  as  one  that:  (i)  Does  not 
significantly  aH^ect  the  protection  of 
investors  or  the  public  interest;  (ii)  does 
not  impose  any  significant  burden  on 
competition;  and  (iii)  does  not  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate. 
Therefore,  the  foregoing  rule  change  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act '»  and  Rule  19b- 
4(f)(6)  thereunder."  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  the  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  would  otherwise  further  the  purposes 
of  the  Act. 

Pursuant  to  Rule  19b-4(f)(6)(iii)  under 
the  Act, '2  the  proposal  may  not  become 
operative  for  30  days  after  the  date  of  its 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  tlie  protection  of  investors  and  the 
public  interest,  and  the  self-regulatory 
organization'  must  file  notice  of  its 
intent  to  file  the  proposed  rule  change 


at  least  five  business  days  beforehand. 
NASD  has  requested  that  the 
Conunission  waive  the  five-day  pre- 
filing  requirement  and  the  30-day 
operative  delay  so  that  the  proposed 
rule  change  will  become  immediately 
effective  upon  filing. 

The  Commission  believes  that 
waiving  the  five-day  pre-filing  provision 
and  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.'  * 
Waiving  the  pre-filing  requirement  and 
accelerating  the  operative  date  will 
merely  extend  a  pilot  program  that  is 
designed  to  provide  investors,  and 
associated  persons  with  claims  against 
industry  respondents,  with  a 
mechanism  to  resolve  their  disputes. 
During  the  period  of  this  extension,  the 
Commission  and  NASD  will  continue  to 
monitor  the  status  of  the  previously 
discussed  litigation.  For  these  reasons, 
the  Commission  designates  the 
proposed  rule  change  as  effective  and 
operative  on  September  30,  2003. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2003-144  and  should  be 
submitted  by  October  24,  2003. 


'"15  U.S.C.  78.s(b)(3)(A). 
"  17CFR  240.19b-4(f)(6). 
•2  \J  CFR  240.iqb-mf)(6)(iii) 


"For  purposes  of  accelerating  the  operative  date 
of  this  proposal,  the  Commission  has  considered 
the  proposed  rules  impact  on  efficiency, 
competitinn,  and  capil,il  formation  15  I'.S  (',  7Rt:(f). 
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For  the  C^ommission.  bv  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  '■* 

Margaret  H.  McFarland, 
Defjuty  Secmtary 
|FR  Do<:.  03-251 16  Filed  ll)-2-03;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMse  No.  34-48552;  File  No.  SR-NYSE- 
2003-26] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  tt>e  New 
York  Stock  Exchange,  Inc.  Relating  to 
Arbitration 

September  26   200  I 

Pursuant  to  section  19!b)(riofthe 
Securities  Exchange  .^ct  of  14.34 
("Act").'  and  Rule  19b— 4  thereunder.- 
notice  is  hereby  given  that  on 
September  25,  2003.  the  New  York 
Stock  Exchange.  Inc  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Connmission  ("SEC'"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
III  below,  which  Items  have  bt^en 
prepared  by  NYSE. '  NYSE  filed  the 
proposed  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  .^c.t  ■•  and  Rule 
19b-4(n(6)  thereunder/'  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
an  extension,  until  March  31,  2004,  of 
Rule  600(g) 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
anv  comments  it  received  on  the 


'•'17CFR  :;00  :iO-3(aKl2) 

'15  L.S.C;   78s(b)(l). 

M7CFR240.19b-4. 

'Commission  staff  made  non-suhstantive  changes 
to  the  description  of  the  proposed  rule  change  with 
the  permission  of  the  NYSE.  Telephone 
conversation  between  Robert  Clenienle.  Director — 
.Arbitration,  NYSE,  and  .Andrew  Shipe,  .Special 
Omnsfl,  Division  of  Market  Regulation. 
Commission.  September  26,  J003. 

■•ISl'S.C.  78s(b)(3)(A) 

•17C:FR240.19b-4(f)(6). 


proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NYSE  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements 

A.  Self-Rpguhitnrv  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1    Purpose 

The  proposed  rule  change  is  intended 
to  extend  until  March  31.  2004,  Rule 
600(g).  a  pilot  program  that  was  initially 
approved  by  the  Commission  on 
November  12,  2002  ^'  for  a  six-month 
period,  and  which  was  then  extended 
until  September  30,  2003. ' 

The  Exchange's  statement  of  purpose 
IS  contained  in  the  C^ommission's 
Approval  Order  In  that  Approval  Order 
the  Commission  stated; 

The  Exchanges  director  of  .Arbitration  will 
monitor  the  progress  of  ihe  above  described 
litigation  [SASD  Dispute  Hi^-solution.  Inc  and 
.Vevv  York  Stock  txc  hangc.  Ini    v  judicial 
Council  uf  California.  No.  C  02  3485  (N.D. 
Cal.)|  and  determine  whether  (here  is  a 
continuing  need  for  the  waiver  option  " 

The  above  litigation,  in  which  the 
Exchange  and  NASD  Dispute 
Resolution.  Inc  sought  a  declarator}' 
judgment  that  the  Ethics  Standards  for 
Neutral  Arbitrators  in  Contractual 
Arbitrations  (the  "('alifornia 
Standtj-ds")  are  preempted  by  federal 
law,  has  not  been  concluded.  On 
November  12,  2002,  Judge  Samuel  Conti 
dismissed  the  action  on  Eleventh 
.\mendment  grounds  '^  A  Notice  of 
.Appeal  from  fudge  Clontis  decision  has 
been  filed  with  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit.'"  The 


''Release  No.  .■J4-4b8lh  (Novornber  12,  JQOZ)   67 
VH  69793  (November  19,  2002)  (SK-NYSE-2nn2- 
56) 

'Release  No.  34-J7836  (May  12,  20031,  68  FR 
27608  (May  20,  2003)  (SK-NYSE-2003-16) 

"Release  No.  34-46816  (November  12,  2002),  67 
FR  69793.  69794  (November  19,  2002)  (SR-NYSE- 
2002-S6). 

''  NASD  Dispute  Hesniution.  Inc  and  New  York 
Stock  Exchange.  Inc  v  luiiicial  Council  at 
Cutifornia.  No  C  02  3485  (N  D  Cal  ) 

•"In  another  district  court  det:isioii  Muvn  v   Denn 
Witter  Heynoids.  Inc  .  Moruar>  StanlfV  Dean  Witter 
fr  Co  dba  Morgan  Stanlev  [k-on  Witter,  and  Does 
1-50.  No  C-01-20336  |F   200.^  VVL  192246!  (N  D 
Cal  .  April  22.  20031.  |u<iKf  leromv  Fogel  hfld  that 
application  of  the  C'dlifornid  Standards  to  thf. 
Exchange  and  othei  scif-rt'sulatorv  orgdnizaliniis  is 
preempted  bv  the  Act   lh>'  comprehensive  s\sli'ni  of 
federal  regulation  of  the  sef  unties  industrN 
established  pursuant  to  the  Act.  and  the  Federal 
.Arbitration  Act.  The  Movo  decision  was  not 
appealed.  Since  the  decisioi!  in  Mavi>.  the  question 
of  Ihe  applicability  of  the  (aliforniH  Standards  to 
.SROs  has  been  presented  in  another  case  in  fedenl 
court  in  C^ilifornia.  (Credit  Suisse  f-'imt  Boston  Corp 
V.  Crunwald,  No.  C  02-2051  SBA  (,\  D  Cai   Mar 


Exchange's  Director  of  Arbitration  has 
determined  that,  in  the  absence  of  a 
final  judicial  determination  or 
legislative  resolution  of  the  preemption 
issue,  there  is  a  continuing  need  for  the 
waiver  option. 

2.  Statutorj'  Basis 

The  Exchange  states  that  the  proposed 
changes  are  consistent  with  section 
6(b)(5)  of  the  Act  "  in  that  they  promote 
just  and  equitable  principles  of  trade  by 
ensuring  that  members  and  member 
organizations  and  the  public  have  a  fair 
and  impcirtial  forum  for  the  resolution  of 
their  disputes. 

B  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  wrritten  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NYSE  has  stated  that  because  the 
proposed  rule  change  does  not:  (i) 
Significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii) 
impose  any  significant  burden  on 
competition;  and  (iii)  become  operative 
for  30  days  (or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest),  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  1^  and  Rule  19b-^(f)(6) 
thereunder.'  *  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  the  action  is 
necessary  or  appropriate  in  the  public 


31.  2003)  The  GVunwa/d  court  concluded  that  the 
California  Standards  cannot  apply  to  SRO- 
appointed  arbitrators  because  such  arbitrators  do 
not  tall  within  the  statutory  definition  of  "neutral 
arbitrators."  The  appeal  in  (,'ninrto/rf  is  fully 
briefed.  rUid  the  Ninth  Circuit  is  considering  it  cm 
an  expedited  basis.  The  Commission  and  the 
ludicial  C^ouncil  submitted  amicus  briefs  in  the 
Ninth  ('irruit,  and  N.ASD  Dispute  Resolution  and 
NYSE  have  moved  to  intervene  on  appeal.  The 
appeal  from  ludge  (Monti's  decision  in  NASD 
Di>,pule  Resolution.  Inc.  and  New  York  Stock 
Exchange.  Ini    \    ludicial  Council  at  California  \s 
cunenflv  staved  pending  a  decisioain  Crunwald. 

"  15  LIS.C.  78f(b)(.'=) 

'■'15  U.S.C.  78s(b)|31(A). 

'■'  17CFK240.19l>-4(f)(6) 
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interest,  for  the  protection  of  investors, 
or  would  otherwise  further  the  purposes 
of  the  Act. 

Pursuant  to  Rule  19b-4(f)(6)(iii)  under 
the  Act,'"  the  proposal  may  not  become 
operative  for  30  days  after  the  date  of  its 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest,  and  the  self-regulatory 
organization  must  file  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  business  days  beforehand. 
The  Exchange  has  requested  that  the 
Commission  waive  the  five-day  pre- 
filing  requirement  and  the  30-day 
operative  delay  so  that  the  proposed 
rule  change  will  become  immediately 
effective  upon  filing. 

The  Commission  oelieves  that 
waiving  the  five-day  pre-filing  provision 
and  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.'^ 
Waiving  the  pre-filing  requirement  and 
accelerating  the  operative  date  will 
merely  extend  a  pilot  program  1  that  is 
designed  to  provide  investors  with  a 
mechanism  to  resolve  disputes  with 
broker — dealers.  During  the  period  of 
this  extension,  the  Commission  and 
NYSE  will  continue  to  monitor  the 
status  of  the  previously  discussed 
litigation.  For  these  reasons,  the 
Commission  designates  the  proposed 
rule  change  as  effective  and  operative 
immediately. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ft-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
NYSE-2003-28  and  should  be 
submitted  by  October  24.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."' 

Margaret  H.  McFarland,  ' 

Deputy  Secretary. 

(FR  Doc.  03-25074  Filed  10-2-0.3;  8:45  am] 
BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48547;  File  No.  SR-NYSE- 
2003-24] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the  New 
York  Stock  Exchange,  Inc.  to  Reduce 
Initial  and  Annual  Branch  Office 
Registration  Fees,  Retroactive  to 
January  1, 2003,  Charged  to  Member 
Organizations  With  More  Than  One 
Thousand  Branch  Offices 

September  25.  2003. 

Pursuant  to  section  19(b)(1) '  of  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act ')  and  Rule  19b-4  ^ 
thereunder,  notice  is  hereby  given  that 
on  August  21,  2003,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  the 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  Exchange.  On  September  8,  2003, 
the  Exchange  filed  Amendment  No.  1  to 
the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  ft-om  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  Exchange  proposes  to  amend  its 
2003  Price  List  to  reduce  its  branch 
office  registration  fees  for  member 
organizations  with  more  than  one    • 
thousand  branch  offices. 


'M7CFK  24U.19l>-4(0(6)(iii). 

'  ■  Fdr  purposes  ot  aucelerating  the  operative  date 
of  this  proposal,  the  Commission  has  considered 
thi-  proposed  rule's  impact  on  efficiency. 
I ompclition.  and  capital  formation.  15  ll.S.C  7Sc(f). 


"^17CFR  J00.:t0-.)|a)(12). 

'  15  ll.S.C.  78s(bjll). 

-17CFR2-?0  19b^. 

'  Sef  letter  liom  D.irla  ("   Stuckey.  .Secrftan,'. 
NY.SE.  to  Nancv  I   Sanow.  Assistant  Director, 
Division  of  Markirt  Regulation,  ('ommission.  dated 
.September  5.  2003  ('Amendment  No.  1'  )   In 
.Amendment  .\o.  1.  the  Exchange  n^placed  the 
original  rule  filing  in  its  entirety.  con\erted  il  from 
a  19(b)(3|l.^)  fding  to  a  19(b)(2)  filing,  and  requested 
accelerated  approval 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for. 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  increased  its 
registration  and  maintenance  fees 
applicable  to  member  organization 
branch  offices,  effective  January'  1. 
2003."  The  Exchange  charges  an  initial 
fee  upon  the  opening  of  a  new  branch 
office  and  an  annual  maintenance  fee 
for  each  active  branch  office.  A  three- 
tiered  fee  structure  is  used  for 
assessment  of  such  fees  in  which  a 
stepped-down  rate  is  charged  based  on 
the  applicable  tier  level.  This  structure 
provides  an  incremental  reduction  in 
fees  for  those  branch  offices  that  exceed 
the  level  of  each  breakpoint. 

Prior  to  the  January  1,  2003  increases, 
the  following  fee  schedule  was  in  effect 
for  both  initial  and  annual  maintenance 
fees: 

•  $25U  for  each  of  the  first  250  branch 
offices; 

•  $150  for  each  of  the  next  250 
branch  offices; 

•  $125  for  each  branch  office  over 
500. 

The  January  1 ,  2003  fee  structure 
amendments  resulted  in  the  following 
schedule,  which  is  currently  in  effect: 

•  $350  for  each  of  the  first  1 ,000 
branch  offices; 

•  S250  for  each  of  the  next  2.000 
branch  offices: 

•  $225  for  each  branch  office  over 
3,000. 

Some  member  organizations  have 
raised  concerns  regarding  the  current 
branch  office  fee  schedule,  contending  it 
is  unduly  burdensome  for  certain 
business  models,  which  have  more 
offices  than  the  average  member  firm 
but  only  one  or  two  persons  staffing 
each  office.'^ 


■"  S>^f  .Securities  iixchange  Act  Release  No.  47174: 
fi8  FR  2606  Oanuary  17.  2003)  (SR-NY.SE-20n2-^)6). 

•Telephone  i  all  ttetween  Leah  Mesfin.  Attorney. 
Division  ot  Market  Refnilatiun.  ( jimiiiissioii  and 
Marv  Ann  Furlong,  Direilor,  Rule  and  Interpretive 
Standards,  NYSE  on  .September  24.  2003. 
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In  response  to  these  concerns,  the 
Exchange  proposes  reductions  of  initial 
and  annual  branch  office  fees, 
retroactive  to  January  1.  2003.  as 
follows: 

•  S350  for  each  of  the  first  1 .000 
branch  offices  (unchanged). 

•  Si  50  for  each  of  the  next  2.000 
branch  offices  (reduced  from  $250): 

•  $125  for  each  branch  office  over 
3.000  (reduced  fi-om  $225). 

2.  Statutory'  Basis 

The  proposed  rule  change  is 
consistent  with  the  requirement  under 
section  6(b)(4)'^  of  the  Exchange  Act. 
which  require  that  an  exchange  have 
rules  that  provide  for  the  equitable 
allocation  of  reasonable  dues.  fees,  and 
other  chcu-ges  among  its  members  and 
issuers  and  other  persons  using  its 
facilities 

B  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposal  does  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act. 

C  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  CHhers 

The  Exchange  did  not  receive  or 
solicit  any  written  comments  on  the 
proposed  rule  change 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregomg, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 


and  Exchange  Commission,  450  Fifth 
Street,  NW  .  Washington,  DC  20549- 
0609  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  filed  with  the  Commission, 
and  all  written  communications  relating 
to  the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2003-24  and  should  be 
submitted  by  October  24,  2003. 

For  the  Commission,  by  the  Division  of 
MdrJcel  Regulation,  pursuant  to  the  delegated 
(lulhoritv  ' 

Margaret  H.  McFarland. 
Deputy  Secreforv 
iFR  1>K.  0.V25O75  Filed  10-2-03,  8  45  ami 

BaUNG  CODE  a01(M>1-P 


DEPARTMEhfT  OF  STATE 
[PuMic  Notice  4504] 

30-Day  Notice  of  Proposed  Information 
Collection:  Form  DSP-122, 
Suppleinental  Registration  for  tfie 
Diversity  Immigrant  Visa  Program; 
OMB  Control  Number  1405-0098 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  acc;ordance  with  the 
Paperwork  Reduction  Act  of  1995. 
(Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  summarizes  the 
inforinatiun  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Revision  of 
Currently  Approved  Collection. 

Originating  Office:  Bureau  of  Consular 
Affairs,  Department  of  State  (CA/VO). 

Title  of  Information  Collection: 
Suppleraeiitdl  Registration  For  The 
Diversity  Immigrant  Visa  Program. 

Frequency:  On  occasion. 

Fonn  Number:  DSP-122. 

Respondents:  Aliens  applying  for  a 
Diversity  Visa. 

Estimated  Number  of  Respondents: 
47,000  per  year. 


Average  Hours  Per  Response:  .5 
hours. 

Total  Estimated  Burden:  23,500  hours 
per  year. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  ADOmONAL  INFORMATION:  Copies  of 
the  proposed  information  collection  and 
supporting  documents  may  be  obtained 
from  Brendan  Mullarkey  of  the  Office  of 
Visa  Services,  U.S.  Department  of  State, 
2401  E  St.,  NW..  RM  L-703, 
Washington,  DC  20520,  who  may  be 
reached  on  (202)  663-1166.  Public 
comments  and  questions  should  be 
directed  to  the  State  Department  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20530,  who  may  be 
reached  on  (202)  395-3897. 

Dated:  September  26,  2003. 
lanice  L.  lacobs, 

Deputy  Assistant  Secretary  of  State  for  Visa 
Services.  Bureau  of  Consular  Affairs. 
Department  of  State. 
[FR  Doc.  03-25168  Filed  10-2-03;  8:45  am] 

BILUNG  CODE  4710-06-P 


DEPARTMENT  OF  STATE 

Office  of  Visa  Services 
[Public  Notice  4506] 

Notice  of  Information  Collection  Under 
Emergency  Review:  Form  D&-5501, 
Electronic  Diversity  Visa  Entry  Form; 
OMB  Control  Number  1405-xxxx 

action:  Notice. 


"15  use.  78f(b)(4). 


'  17  CFR  200.30-3(a)(12). 


summary:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  emergency  review  procedures  of  the 
Paperwork  Reduction  Act  of  1995.  The 
following  summarizes  the  information 
collection  proposed  to  be  submitted  to 
OMB: 


Federal  Register / Vol.  68,  No.  192 /Friday,  October  3,  2003 /Notices 


57499 


Type  of  Request:  Emergency  Review — 
New  Collection. 

Originating  Office:  Bureau  of  Consular 
Affairs.  Department  of  State  (CA/VO). 

Title  of  Information  Collection: 
Electronic  Diversity  Visa  Entry  Form. 

Frequency:  Once  per  respondent. 

Form  Number:  DS-5501 .  y 

Respondents:  Aliens  entering  tlte 
Diversity  Visa  Lottery. 

Estimated  Number  of  Respondents:  8 
million  per  year. 

Average  Hours  Per  Response:  .5 
hours. 

Total  Estimated  Burden:  4  million 
hours  per  year. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Emergency  review  and  approval  of  this 
collection  by  OMB  has  been  requested 
by  October  23,  2003.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days.Comments  should  be  directed 
to  the  State  Department  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington,  DC  20530, 
who  may  be  reached  at  202-395-3897. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Comments  are  encouraged 
and  will  be  accepted  imtil  60  days  from 
the  date  that  this  notice  is  published  in 
the  Federal  Register.  The  agency 
requests  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  are  being  solicited  to  permit 
the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility. 

•  Evaluate  the  acciu^cy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  public  comments,  or  requests 
for  additional  information  regarding  the 
collection  listed  in  this  notice  should  be 
directed  to  Brendan  Mullarkey  of  the 
Office  of  Visa  Services,  U.S.  Department 
of  State,  2401  E  St..  ^JW.,  RM  L-703, 
Washington,  DC  20520,  who  may  be 
reached  at  (202)  663-1166. 


Dated:  September  26,  2003. 
Janice  L.  Jacobs, 

Deputy  Assistant  Secretary  of  State  for  Visa 
Services,  Bureau  of  Consular  Affairs, 
Department  of  State. 
[FR  Doc.  03-25170  Filed  10-2-03;  8:45  am] 

BILUNG  COOE  4710-06-P 


DEPARTMENT  OF  STATE 
[Public  Notice  4503] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Congress-Bundestag  Youth  Exchange 
Program 

SUMMARY:  The  Office  of  Citizen 
Exchanges,  Youth  Programs  Division 
(ECA/PE/C/PY),  of  the  Department  of 
State's  Bureau  of  Educational  and 
Cultural  Affairs  announces  an  open 
competition  for  the  Congress-Bundestag 
Youth  Exchange  Program  (CBYX). 
Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  Internal  Revenue  Code 
section  26  U.S.C.  501(c)(3)  may  submit 
proposals  to  facilitate  educational 
exchanges  between  American  and 
German  high  school  students  and  young 
professionals. 

Program  Information 

Overview:  The  CBYX  program 
supports  the  exchange  of  American  and 
German  young  people  in  order  to 
sustain  and  strengthen  German- 
American  friendship  based  on  common 
values  of  democracy  and  to  convey 
lasting  personal  and  institutional 
relationships  to  the  successor 
generation.  The  primary  objective  of  the 
program  is  to  encourage  American  and 
German  youth  to  learn  about  each 
other's  society  and  culture  through 
educational  exchange.  Additional  goals 
for  this  competition  include  a  renewed 
effort  to  promote  the  participants'  roles 
as  young  ambassadors  and  the  impact 
they  can  have  on  US-German  relations, 
and  to  strengthen  the  linkages  between 
US  Representatives  and  their  Bundestag 
counterparts.  The  program  provides  a 
full  scholarship  for  an  academic  year 
experience  of  living  and  studying  in  the 
host  country. 

The  Department  of  State,  Bureau  of 
Educational  and  Cultural  Affairs 
administers  the  CBYX  program  in  the 
U.S.  The  program  is  known  in  Germany 
as  the  Parlamentarisches  Patenschafts- 
Programm  (PPP),  and  is  administered  by 
the  German  Bundestag  Administrative 
Office,  PB4. 

Inaugurated  in  1983  through  a 
bilateral  agreement  between  the  U.S. 
Congress  and  the  German  Bundestag, 
each  government  provides  funding  to 


exchange  organizations  through 
assistance  awards  for  the  costs  of 
participant  recruitment  and  selection, 
international  airfare,  orientation  and 
debriefing,  and  hosting  support  for  the 
respective  exchange  participants. 

The  U.S. -German  agreement  calls  for 
an  open  grants  competition  every  four 
years,  and  PB4  is  holding  a 
simultaneous  open  competition  to  select 
the  German  counterpart  organizations 
that  will  manage  the  program  in 
Germany.  Up  to  five  German  high 
school  exchange  organizations  will  be 
partnered  with  five  American  high 
school  exchange  organizations,  and  one 
German  vocational  and  one  German 
young  professionals  exchange 
organization  will  be  paired  with 
American  exchange  organizations. 

Organizations  that  are  successful  in 
this  competition  will  be  provided 
assistance  awards  in  FY2005  to 
administer  the  recruitment  and 
selection  of  participants  for  academic 
year  2005-06.  Organizations  for  each 
component  will  be  eligible  for  renewal 
awards  in  FY2006,  2007.  2008  for 
exchanges  through  academic  year  2008- 
09.  All  assistance  awards  will  be  subject 
to  availability  of  funds.  {Please  note:  At 
the  time  of  publication,  funds  have  not 
been  appropriated  to  support  this 
program.  As  is  the  case  with  all  Bureau 
assistance  awards,  final  awards  cannot 
be  made  until  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  Bureau 
procedures.) 

The  actual  number  of  participants 
exchemged  each  year  is  dependent  on 
the  amount  of  funding  made  available 
by  the  U.S.  Congress  and  the  German 
Bundestag.  Though  Congress  has  not  yet 
determined  the  budget  level  for  FY2005, 
the  competition  for  program  year  2005- 
06  will  be  based  on  up  to  350  American 
and  350  German  participants. 
Throughout  the  four-year  grant  cycle, 
representatives  of  both  governments 
will  bold  annual  discussions  to 
determine  the  final  participant  numbers 
for  each  academic  year. 

Participants  cire  chosen  according  to 
procedures  and  criteria  established  by 
each  government.  In  the  U.S.  the  CBYX 
program  has  four  components. 

1 .  High  School  Component:  This 
component  may  provide  up  to  250 
scholarships  for  a  one-year  educational 
and  cultural  homestay  experience  in 
Germany  to  American  high  school 
students  ages  15-18.  (The  high  school 
exchange  is  reciprocal  for  up  to  250 
American  and  250  German  students 
annually.)  High  school  exchange 
organizations  are  invited  to  bid  on 
conducting  merit-based  competitions 
among  American  high  school  students 
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in  one  or  more  of  five  designated 
regions  of  the  United  States,  as  follows: 

Northeast:  Maine,  New  Hampshire, 
Vermont,  Massachusetts.  Rhode  Island, 
Connecticut,  New  York,  New  lersey. 
Ohio,  Pennsylvania,  Washington.  DC, 
Delaware,  Maryland. 

Southeast:  Arkansas,  Louisiana, 
Mississippi.  Alabama,  Kentucky. 
Tennessee,  Virginia,  West  Virginia, 
North  Carolina.  South  ("arolina.  Georgia. 
Florida.  Puerto  Rico 

Central  States:  Indiana,  Illinois. 
Michigan.  Minnesota.  Wisconsin.  Iowa, 
Missouri.  Nebraska 

Southwest:  Kansas.  Texas.  Oklahoma. 
Colorado.  New  Mexico.  Utah.  Arizona. 
Southern  California*  (*the  northern 
border  of  this  region  includes  the 
counties  of  Monterey.  San  Benito, 
Fresno,  and  Inyo). 

Pacific /Northwest:  .Maska.  Hawaii, 
Washington,  Oregon,  Idaho.  Montana. 
Wyoming.  Nevada.  North  Dakota.  South 
Dakota.  Northern  California*  (*the 
southern  border  of  this  region  includes 
the  counties  of  Santa  Cruz.  Santa  Clara. 
.Merced.  Madera,  and  Mono). 

American  high  school  exchange 
organizations  may  bid  on  more  than  one 
region,  indicating  the  most  preferred 
area(s)  in  priority  order  for  up  to  50 
American  high  school  students  per 
region.  A  maximum  of  five 
organizations  mav  be  selected  to 
conduct  all  aspects  of  the  competition 
in  one  of  each  of  the  five  regions.  In 
coordination  with  its  German  partner 
organization,  high  school  organizations 
mav  host  up  to  100  German  and 
American  students  each. 

Organizations  that  are  awarded  a 
grant  will  conduct  advertising, 
recruitment,  processing  of  applications, 
screening,  selection,  pre-departure 
orientations  and  debriefings.  and 
management  of  all  administrative  and 
logistical  matters  including  domestic 
and  international  travel. 

In  the  host  country-.  American  and 
German  partner  organizations  will 
coordinate  arrival  and  re-entry 
orientation  for  the  resper  tive  exchange 
students,  placement  of  the  students  in 
host  families  and  schools  (nationwide), 
arrange  program  enrichment  activities, 
conduct  the  recruitment,  screening, 
selection  and  orientation  of  host- 
families,  provide  program  monitoring, 
supervision  and  counseling  to  students 
and  host  families,  and  manage  all 
ddministrative  and  logistical  matters 
including  in-country  travel  and  health 
and  accident  insurant  e.  Organizations 
should  secure  all  host  family  and  school 
placements  at  least  two  weeks  prior  to 
the  German  student'i'  arrival  in  the  US 
Organizations  will  be  required  to  submit 
to  the  program  office  a  list  of  these 


placements  no  later  than  30  days  after 
the  students'  arrival. 

2.  Vocational  Component:  This 
component  provides  scholarships  to 
graduating  American  high-school 
seniors  with  a  vocational  specialization 
for  a  one-vear  professional  study  and 
training  experience  in  their  fields  of 
interest  in  Germany.  One  organization 
will  be  selected  to  conduct  all  aspects 
of  the  nationwide  selection  competition 
in  the  U.S.  for  up  to  25  American 
students  and  programming,  including 
advertising,  recruitment,  processing  of 
applications,  screening,  selection,  pre- 
departure  orientations  and  debriefings, 
and  management  of  all  administrative 
and  logistical  matters  including 
domestic  and  international  travel. 
(During  the  selection  process  the  grantee 
is  encouraged  to  work  with  vocational 
educational  offices  at  the  state  level,  as 
well  as  administrators  of  secondary- 
schools  with  vocational  education 
curriculum  ) 

The  German  partner  organization 
chosen  for  a  grant  by  the  Bundestag 
Administrative  Office  (PB4)  will 
coordinate  arrival  and  re-entry 
orientation  for  the  students  and  their 
placement  in  host  families  and  schools, 
arrange  a  practicum  in  the  participants' 
field  of  study,  arrange  program 
enrichment  activities,  and  conduct  the 
recruitment,  screening,  selection  and 
orientation  of  host  families,  provide 
program  monitoring,  supervision  and 
counseling  to  students  and  host 
families,  and  manage  all  administrative 
and  logistical  matters  including  in- 
country-  travel  and  health  and  accident 
insurance. 

3.  Young  Professional  Component: 
This  component  provides  scholarships 
for  a  one-year  professional  study  and 
training  experience  in  the  host  country 
in  business,  technical,  vocational,  and 
agricultural  fields  to  young  American 
and  German  students  ages  18-24.  One 
organization  will  be  selected  to  conduct 
all  aspects  of  programming  for  up  to  75 
American  and  100  Crerman  Young 
Professionals  including  the  nationwide 
competition  for  the  Americans  and 
placement  of  the  German  students  in 
American  homes  and  schools  as  well  as 
advertising,  recruitment,  processing  of 
applications,  screening,  selection  and 
pre-departure  orientations  and 
debriefings,  and  management  of  all 
administrative  and  logistical  matters 
including  domestic  and  international 
travel. 

In  the  hd^t  country,  the  American  and 
German  partner  organizatitms  will 
coordinate  arrival  and  re-entry 
orientati(in  for  the  students,  the 
placement  nf  the  students  in  host 
families  (or  other  suitable  living 


quarters)  and  schools  (colleges/ 
universities),  arrange  a  practicum  in  the 
participants'  field  of  study,  arrange 
program  enrichment  activities,  and 
conduct  the  recruitment,  screening, 
selection  and  orientation  of  host 
families,  provide  program  monitoring, 
supewision  and  counseling  to  students 
and  Irost  families,  and  manage  all 
administrative  and  logistical  matters 
including  in-country  travel  and  health 
and  accident  insurance. 

In  the  U.S.,  each  German  young 
professional  participant  will  be  placed 
in  a  two-  or  four-year  college  for  one 
semester  of  full-time  study  or  a 
minimum  of  12  credit  hours  (which  may 
include  an  English  class)  throughout  the 
academic  year.  Each  applicant  is 
encouraged  to  seek  tuition  waivers  and 
cost  sharing  with  cooperating  colleges. 
The  organization  will  coordinate  with 
each  participant  to  assure  that  his/her 
practicum  is  based  on  a  prospectus  of 
the  specific  skills  and  functions  that 
will  be  mastered  and  that  there  is  a 
structured  learning  component  that 
enables  the  participant  to  gain  a 
perspective  on  the  overall  operation  of 
the  business.  The  selected  organization 
will  also  coordinate  a  six-week 
Congressional  internship  on  Capitol  Hill 
or  in  the  state  office  for  up  to  five 
German  young  professionals. 

A  stipend  for  some  meals,  incidentals 
and  reasonable  local  transportation 
expenses  may  be  included  in  the 
budget,  but  it  is  anticipated  that  the 
stipend  would  be  substantially  reduced 
or  eliminated  during  the  second  half  of 
the  program  when  the  participants 
receive  allowances  for  living  expenses 
from  the  firms  or  agencies  hosting  their 
practicum.  The  current  stipend  range  is 
$250  to  $300  per  the  regional  cost  of 
living.  Where  possible,  hosting 
arrangements  should  be  found  that  do 
not  require  subsidization. 

4.  Administrative  Supplemental:  One 
or  more  organizations  will  be  awarded 
administrative  funds  to  produce 
materials  for  program  advertisement  and 
recruitment  for  the  high  school 
component,  maintain  the  CBYX 
Scholarship  Web  site,  and  to  maintain 
an  alumni  database  for  all  CBYX 
participants. 

One  of  the  organizations  selected  for 
the  high  school  component  will  produce 
progrcim  specific  informational 
materials  for  the  high  school 
component.  Each  organization  selected 
for  the  high  school  component  will 
distribute  the  materials  to  a  wide 
audience  within  its  appointed  region, 
including  public  and  private  secondary 
schools,  the  media,  and  key  networks 
such  as  the  American  Association  of 
Teachers  of  German.  (Innovative 
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methods  of  publicizing  the  program  are 
welcome,  within  funding  limitations. 
Organizations  are  encouraged  to  utilize 
their  volunteer  networks  and  alimini  to 
promote  the  program.)  The 
"administrative"  organization  will 
coordinate  data/input  from  the  high 
school  organizations  for  production  of 
the  promotional  materials.  The 
organization  will  set  up  and  maintain  a 
web-based  listing  of  CBYX  participants/ 
alumni  designed  to  centrally  harness 
alumni  and  encourage  activities  beyond 
their  participation  in  the  program. 

Each  year  all  grantee  organizations 
will  submit  to  the  Department  of  State 
program  office,  at  least  30  days  after 
departure/arrival  data  lists  of  all  current 
American  and  German  participants  with 
U.S.  addresses  and  corresponding 
Congressional  representatives/districts, 
and  update  the  information  periodically 
throughout  the  year. 

Please  see  the  POGI  (Project 
Objectives,  Goals,  and  Implementation) 
for  further  details  and  guidance 
regarding  each  of  the  program 
components  and  the  administrative 
supplemental. 

Guidelines:  Prior  German  language 
skills  are  not  required  for  American 
participants.  The  German  partner 
organizations  will  provide  up  to  two 
months  of  intensive  language  training, 
which  is  covered  by  German 
Goverrunent  funds,  to  American 
participants  upon  their  arrival  in 
Germany.  German  participants  are 
expected  to  be  sufficiently  proficient  in 
English  and  therefore  will  not  require 
(but  may  elect)  an  English  language 
course  as  part  of  their  regular  studies. 
(No  Bureau  funding  will  be  provided  for 
English  training  under  this  program.) 

Organizations  must  provide 
comprehensive  pre-departure 
preparation  and  orientations  that  will 
thoroughly  prepare  American  students 
for  their  year  abroad.  The  pre-departure 
orientation  for  American  students  and 
the  debriefing  for  German  students 
normally  take  place  in  Washington,  DC 
and  include  CBYX  students  only.  The 
Washington  orientations  are  designed  to 
introduce  the  participants  to  the  Federal 
government  and  issues  in  the  U.S.- 
German relationship,  and  may  be 
subcontracted  out  by  the  grantee 
organizations. 

If  organizations  opt  to  conduct  the 
American  students'  pre-departure 
orientation  in  another  state,  the 
orientations  must  include  materials  and 
activities  that  will  provide  the  students 
with  a  thorough  knowledge  of  the 
program  and  role  of  the  scholarship  as 
it  relates  to  U.S. -German  relations.  The 
program  guidelines  are  highlighted  in 


the  POGI  section  of  the  solicitation 
package. 

Applicants  may  include  other 
program  elements  such  as  mid-year 
enrichment  and  follow-on  activities  in 
their  proposals,  but  should  bear  in  mind 
that  funding  is  limited.  Mid-year 
enrichment  activities  may  include 
informal  local  or  regional  gatherings, 
volunteer  conmiunity  projects,  and 
volunteer  internships  in  local 
congressioneQ  offices. 

For  follow-on  activities  organizations 
are  encouraged  to  involve  former 
participants  in  the  organization's 
alumni  activities  as  well  as  CBYX- 
specific  activities  by  volunteering  in 
various  capacities  such  as  promoting  the 
program  in  their  communities  and/or 
serving  on  the  selection  committees  or 
as  local  or  regional  representatives. 
Organizations  should  also  utilize  their 
individual  web  sites  and  newsletters  to 
track  and/ or  keep  in  touch  with  alumni. 

To  be  eligible  for  consideration  in  this 
competition  an  organization  must: 

1.  Be  legally  incorporated  in  the  U.S. 
as  described  in  Internal  Revenue  Code 
section  26  U.S.C.  501(c)(3),  and  identify 
a  legally  incorporated  affiliate  in 
Germany  and/ or  indicate  its  willingness 
to  be  partnered  with  a  German 
organization  approved  by  PB4  and  the 
Bureau. 

2.  Have  a  not-for-profit  status  501(c), 
as  determined  by  the  Internal  Revenue 
Service;  the  German  affiliate  must  also 
be  not-for-profit  (gemeinnuetzige). 

3.  Be  financially  solvent,  have  a 
demonstrated  track  record  of 
responsible  fiscal  management  and  be 
able  to  meet  the  accounting  and 
reporting  requirements  for  Bureau 
grants. 

4.  Have  a  minimum  of  four  years  of 
experience  in  conducting  long-term 
exchange  programs  (of  at  least  nine 
months  duration)  between  the  United 
States  and  Germany. 

5.  Have  well-established  volunteer 
and  host  family  networks  to  carry  out 
various  aspects  of  the  program;  regional 
representatives  must  be  situated  in  such 
a  way  to  handle  expeditiously  any 
problems  that  arise  regarding  host 
family  accommodations,  schooling  and 
language  problems,  and  difficulties 
concerning  internships. 

Programs  must  comply  with  J-l  visa 
regulations.  Please  refer  to  Solicitation 
Package  for  further  information. 

Budget  Guidelines 

Applicants  must  submit  a 
comprehensive  budget  projection  for 
academic  year  2005-06.  There  must  be 
a  summary  budget  as  well  as 
breakdowns  reflecting  both 
administrative  and  program  budgets. 


Applicants  may  provide  separate  sub- 
budgets  for  each  program  component, 
phase,  location,  or  activity  to  provide 
clarification.  Costs  for  U.S.  and  German 
students  are  to  be  listed  separately. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/PE/C/ 
PY-04-14. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Citizen  Exchanges,  Youth 
Programs  Division,  ECA/PE/C/PY,  Room 
568,  U.S.  Department  of  State,  SA-44. 
301  4th  Street.  SW..  Washington,  DC 
20547,  (202)  619-6299,  fax:  619-5311. 
sjones@pd.state.gov,  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Program  Officer  Shalita  Jones  on  all 
other  inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's  Web- 
site at  http://excbanges.state.gov/ 
education/RFGPs.  Please  read  all 
information  before  downloading. 

New  OMB  Requirement 

An  OMB  policy  directive  published  in 
the  Federal  Register  on  Friday,  June  27, 
2003,  requires  that  all  organizations 
applying  for  Federal  grants  or 
cooperative  agreements  must  provide  a 
Dun  and  Bradstreet  (D&B)  Data 
Universal  Numbering  System  (DUNS) 
number  when  applying  for  all  Federal 
grants  or  cooperative  agreements  on  or 
after  October  1,  2003.  The  complete 
OMB  policy  directive  can  be  referenced 
at  http://www.whitehouse.gov/omh/ 
fedreg/062  703_gran  tjden  tifier.pdf. 
Please  also  visit  the  ECA  Web  site  at 
http://exchanges.state.gov/education/ 
rfgps/menu.htm  for  additional 
information  on  how  to  comply  with  this 
new  directive. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Cultural  Affairs  by  5 
p.m.  Washington.  DC  time  on  Friday, 
November  7,  2003.  Faxed  documents 
will  not  be  accepted  at  any  time. 
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Documents  postmarked  the  due  date  but 
rec^eived  on  a  latfr  date  will  not  be 
accepted   Each  applu  ant  must  ensure 
that  the  proposals  arp  received  by  the 
above  deadline 

Applicants  must  follow  all 
instructiiuis  in  the  Solicitation  Package. 
The  original  and  7  copies  of  the 
rippliration  should  be  sent  to:  US. 
Department  of  State.  SA-44.  Bureau  of 
Kducational  and  Cultural  .affairs.  Ref  : 
HC:a;PE/(.'PY-04-14.  Program 
Management,  ECA/EX/PM.  Room  534. 
<01  4th  Street.  SVV  .  Washington.  DC 
20^47. 

Please  also  submit  thr  Executive 
Siimmar\  .  Proposal  Narrative,  and 
Budget  sections  of  the  proposal  as  e- 
maii  attachments  in  Microsoft  Word  and 
p;\t  e!  to  the  program  nfticer  ai 
s/opps'ip'i  sfafe.gcn.  Tht-  Bureau  will 
transmit  these  files  electronically  to  the 
.\meri(.an  Public  Affairs  staff  in  th*' 
partner  country  identified  for  this 
program,  with  the  goal  of  reducing  the 
time  it  takes  to  get  post  comments  for 
the  Bureaus  grant  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureaus  authori/iiu; 
legislation.  p)rograms  must  maintain  a 
non-political  charat  tt-r  and  should  be 
balanced  and  representative  of  the 
diversitv  of  American  political,  social, 
and  cultural  life  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
I'ncompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encourageil  to  adhere  tn  tht' 
advanc  ement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  tn  the  review 
criteria  under  the  Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-.n4  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  partK:ipation 
in  such  programs  to  human  rights  and 
fiemocrac\  leaders  of  such  countries." 
Public  Law  lOh-lL^i  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  ot 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 


Adherence  to  All  Regulations 
Governing  the  |  Visa 

Thf!  Office  of  Ciitizen  Exchanges  of  the 
Bureau  of  Educational  and  Cultural 
.Affairs  is  the  official  program  sponsor  of 
the  exchange'  program  t:overed  by  this 
RFGP,  and  an  employee  of  the  Bureau 
will  be  the  "Responsible  Officer"  for  the 
program  under  the  terms  of  22  CFR  62. 
which  covers  the  administration  of  the 
Exchange  Visitor  Program  [)  visa 
program)  Under  the  terms  of  22  CE'R  62. 
organii^ti(ms  re<  eiving  grants  under 
this  RFCiP  will  be  third  parties 
"cooperating  with  or  assisting  the 
sponsor  in  the  conduct  of  the  sponsor's 
program   "  The  actions  ot  grantee 
program  organizations  shall  be 
"imputP(f  to  the  sponsor  in  evaluating 
the  sponsor's  cimipliance  with"  22  CFR 
62.  Therefore,  the  Bureau  expects  that 
any  organization  ret:eiving  a  grant  under 
this  competition  will  render  all 
assistance  necessarv  to  enable  the 
Bureau  to  fully  comply  with  22  C;FR  62 
et  seq. 

The  Bureau  of  Educational  and 
Ciultural  .\ffairs  places  great  emphasis 
on  the  se<  ure  and  proper  administration 
of  Exchange  \'isitor  (|  visa)  Programs 
and  adherence  by  grantee  program 
organizations  and  prr)gram  participants 
to  all  regulations  governing  the  I  visa 
program  status.  Therefore,  proposals 
should  pxpliiitiv  state  in  writing  that  the 
applic  ant  is  prepared  to  assist  the 
Bureau  in  meeting  all  recjuiremtmts 
governing  the  administration  of 
Exchange  Visitor  Programs  as  set  forth 
in  22  CFR  62   If  the  applicant  has 
experience  as  a  designated  Exchange 
Visitor  Program  Sponsor,  the  applicant 
should  dis<:uss  their  rec;urci  of 
compliance  with  22  CFR  62  et  seq.. 
including  the  oversight  of  their 
Responsible  Officers  and  Alternate 
Responsible  (Officers,  screening  and 
selection  of  program  par'ic:ipants, 
provision  i:f  pre-arrival  information  and 
orientation  to  participants,  monitoring 
of  participants,  proper  maintenance  and 
security  of  forms,  record-keeping- 
reporting  and  other  requirements. 

The  Office  of  Citizen  Exchanges  of  EGA 
Will  Be  Responsible  for  Issuing  DS- 
2019  Forms  to  Participants  in  This 
Program 

A  copy  of  the  complete  regulations 
governing  the  administration  of 
Exchange  Visitor  (|)  programs  is 
available  at  http://fxch(jniie^. state  gov 
or  from:  United  .States  Department  of 
.State,  Offu  e  of  Exchange  tloordination 
and  Designation.  ECA/EC/ECD— SA-44. 
Room  734,  301  4th  Street.  SW.. 
Washington.  D(!  20547.  Telephone; 
(202)  401-9810.  FAX:  (202)  401-9800 


Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  where 
appropriate.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisorA'  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary'  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
their  conformance  with  the  objectives 
and  guidelines  stated  above  and  the 
review  criteria  stated  in  the  POGl. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  I^w  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *    *    *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *    •    *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
legislation. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding, 
issuance  of  the  RFGP  does  not 
constitute  an  award  ccimmitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
inrrease  proposal  budgets  in  accordance 
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with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  September  26,  2003. 
C.  Nfiller  Crouch, 

Principal  Deputy  Assistant  Secretary,  Bureau 
of  Educational  and  Cultural  Affairs, 
Department  of  State. 

|FR  Doc.  03-25167  Filed  10-2-03;  8:45  am] 

BILUNC  CODE  4710-05-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Identification  of  Countries  Under 
Section  182  of  the  Trade  Act  of  1974: 
Request  for  Public  Comment 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Request  for  written  submissions 
from  the  public. 

SUMMARY:  Section  182  of  the  Trade  Act 
of  1974  (Trade  Act)  (19  U.S.C.  2242), 
requires  the  United  States  Trade 
Representative  (USTR)  to  identify 
countries  that  deny  adequate  and 
effective  protection  of  intellectual 
property  rights  or  deny  fair  and 
equitable  market  access  to  U.S.  persons 
who  rely  on  intellectual  property 
protection.  Section  182  is  commonly 
referred  to  as  the  "Special  301" 
provisions  in  the  Trade  Act.  In  addition, 
USTR  is  required  to  determine  which  of 
those  countries  should  be  identified  as 
Priority  Foreign  Countries.  On  May  1. 
2003.  USTR  announced  the  results  of 
the  2003  Special  301  review  and  stated 
that  an  Out-of-Cycle  Review  (OCR) 
would  be  conducted  in  the  fall  for  the 
Republic  of  Korea.  USTR  requests 
written  comments  from  the  public 
concerning  the  acts,  policies,  and 
practices  relevant  for  this  review  under 
section  182  of  the  Trade  Act. 
DATES:  Submissions  must  be  received  on 
or  before  12  noon  on  Monday,  October 
27,  2003. 

ADDRESSES:  All  comments  should  be 
sent  to  Sybia  Harrison,  Special  Assistant 
to  the  Section  301  Committee,  at  the 
following  e-mail  address: 
FRniOO@USTR.GOV,  with  "Special  301 
Out-of-Cycle  Review"  in  the  subject 
line.  Please  not,  only  electronic 
.submissions  will  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Wu,  Director  for  Intellectual 


Property,  (202)  395-6864;  or  Victoria 
Espinel,  Associate  General  Counsel, 
(202)  395-7305.  Office  of  the  United 
States  Trade  Representative. 
SUPPLEMENTARY  INFORMATION:  Piusuant 
to  section  182  of  the  Trade  Act,  USTR 
must  identify  those  countries  that  deny 
adequate  and  effective  protection  for 
intellectual  property  rights  or  deny  fair 
and  equitable  market  access  to  U.S. 
persons  who  rely  on  intellectual 
property  protection.  Those  countries 
that  have  the  most  onerous  or  egregious 
acts,  policies,  or  practices  and  whose 
acts,  policies,  or  practices  have  the 
greatest  adverse  impact  (actual  or 
potential)  on  relevant  U.S.  products  may 
be  identified  as  Priority  Foreign 
Countries.  Acts,  policies,  or  practices 
that  are  the  basis  of  a  country's 
designation  as  a  Priority  Foreign 
Countiy  are  normally  the  subject  of  an 
investigation  under  the  section  301 
provisions  of  the  Trade  Act. 

On  May  1 ,  2003,  USTR  announced  the 
results  of  the  2003  Special  301  review, 
including  an  announcement  that  an 
Out-of-Cycle  Review  (OCR)  would  be 
conducted  in  the  fall  for  the  Republic  of 
Korea.  Additional  countries  mav  also  be 
reviewed  as  a  result  of  the  comments 
received  pursuant  to  this  notice,  or  as 
warranted  by  events.  — 

Requirements  for  Comments: 
Comments  should  include  a  description 
of  the  problems  experienced  and  the 
effect  of  the  acts,  policies,  and  practices 
on  U.S.  industry.  Comments  should  be 
as  detailed  as  possible  and  should 
provide  all  necessary'  information  for 
assessing  the  effect  of  the  act.  policies, 
and  practice.  Any  comments  that 
include  quantitative  loss  claims  should 
be  accompanied  by  the  methodology 
used  in  calculating  such  estimated 
losses. 

Comments  must  be  in  English  and 
sent  electronically.  No  submissions  will 
be  accepted  via  postal  service  mail. 
Documents  should  be  submitted  as 
either  WordPerfect,  MS  Word,  or  text 
(.TXT)  files.  Supporting  documentation 
submitted  as  spreadsheets  are 
acceptable  as  Quattro  Pro  or  Excel  files. 
A  submitter  requesting  that  information 
contained  in  a  comments  be  treated  as 
confidential  business  information  must 
certify  that  information  is  business 
confidential  and  would  not  customarilv 
be  released  to  the  public  by  the 
submitter.  A  non-confidential 
information,  the  file  name  of  the 
business  confidential  version  should 
begin  with  the  characters  "BC-",  and  the 
file  name  of  the  public  version  should 
begin  with  the  character  "P-".  The  "P" 
or  "B"  should  be  followed  by  the  name 
of  the  submitter.  Submissions  should 


not  include  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  To  the  extent 
possible,any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

All  comments  should  be  sent  to  Sybia 
Harrison,  Special  Assistant  to  the 
section  301  Committee,  at  the  following 
e-mail  address:  FR0100@USTR.  GOV. 
with  "Special  301  Out-of-Cycle  Review" 
in  the  subject  line.  Please  note,  only 
electronic  submissions  will  be  accepted. 

Public  Inspection  of  Submissions: 
Within  one  business  day  of  receipt,  non- 
confidential submissions  will  be  placed 
in  a  public  file,  open  for  inspection  at 
the  USTR  reading  room.  Office  of  the 
United  States  Trade  Representative. 
Annex  Building.  1724  F  Street.  NfW., 
Room  1.  Washington,  DC.  An 
appointment  to  review  the  file  must  be 
scheduled  at  least  48  hours  in  advance 
and  mav  be  made  bv  calling  Harr\' 
Simpson  at  (202)  395-6186.  The  USTR 
reading  room  is  open  to  the  public  from 
10  a.m.  to  12  noon  and  from  1  p.m.  to 
4  p.m..  Monday  through  Friday. 

Mark  Wu, 

Director  for  Intellectual  Property. 

[FR  Doc.  03-25057  Filed  10-2-03:  8:45  am) 

BILUNG  CODE  31 90-01 -M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee;  Notice 
of  Availability  and  Request  for  Public 
Comment  on  Interim  Environmental 
Review  of  United  States-Morocco  Free 
Trade  Agreement 

agency:  Office  of  the  United  States 
Trade  Representati\e. 
ACTION:  Notice  of  availability  and 
request  for  public  comment. 

SUMMARY:  The  Office  of  the  U.S.  Trade 
Representative  (USTR).  on  behalf  of  the 
Trade  Policy  Staff  Committee  (TPSC). 
seeks  comment  on  the  interim 
environmental  review  of  the  proposed 
U.S. -Morocco  Free  Trade  Agreement 
(FTA).  The  interim  environmental 
review  is  available  at  http:// 
xuuv. ustr.gov/environment/ 
environmental. shtml.  Copies  of  the 
review  will  also  be  sent  to  interested 
members  of  the  public  by  mail  upon 
request. 

DATES:  Comments  on  the  draft 
environmental  review  are  requested  no 
later  than  October  31,  2003  and  earlier 
if  possible.  Comments  received  before 
October  13.  2003  will  be  used  to  inform 
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the  next  round  of  negotiations,  currently 
scheduled  for  October  13-17.  Comments 
received  after  October  13,  2003  will  be 
used  to  inform  any  subsequent  rounds 
of  negotiations. 

FOR  RNrmER  INFORMATION  CONTACT:  For 
procedural  questions  concerning  public 
comments,  contact  Gloria  Blue, 
Executive  Secretary,  TPSC,  Office  of  the 
USTR,  1724  F  Street.  NW  ,  Washington, 
DC  20508,  telephone  (202)  395-3475. 
Questions  concerning  the 
environmental  review,  or  requests  for 
copies,  should  be  addressed  to  Jennifer 
Prescott  or  David  Brooks.  Environment 
and  Natural  Resources  Section.  Office  of 
the  USTR,  telephone  202-395-7320. 
SUPPLEMENTARY  INFORMATX)N:  The  Trade 
Act  of  2002,  signed  by  the  President  on 
August  6.  2002.  provides  that  the 
President  shall  conduct  environmental 
reviews  of  [certain]  trade  agreements 
consistent  with  Executive  Order  13121- 
Environmental  Review  of  Trade 
Agreements  (64  FR  63169,  Nov.  18, 
1999)  and  its  implementing  guidelines 
(65  FR  79442,  Dec.  19.  2000)  and  report 
on  such  reviews  to  the  Committee  on 
Ways  and  Meanc  of  the  House  of 
Representatives  and  the  Committee  on 
Finance  of  the  Senate  The  Order  and 
guidelines  are  available  at  http:// 
w'ww.  ustr.gov/en  \ironment/ 
environmental. shtml 

The  purpose  of  environmental 
reviews  is  to  ensure  that  policymakers 
and  the  public  are  informed  about 
reasonably  foreseeable  environmental 
impacts  of  trade  agreements  (both 
positive  and  negative),  to  identify 
complementarities  between  trade  and 
environmental  objectives,  and  to  help 
shape  appropriate  responses  if 
environmental  impacts  are  identified. 
Reviews  are  intended  to  be  one  tool. 
among  others,  for  integrating 
environmental  information  and  analysis 
into  the  fluid,  dynamic  process  of  trade 
negotiations  USTR  and  the  Council  on 
Environmental  Quality  jointly  oversee 
implementation  of  the  Order  and 
Guidelines.  USTR.  through  the  Trade 
Policy  Staff  Committee  (TPSC).  is 
responsible  for  conducting  the 
individual  reviews. 

Written  Comments 

In  order  to  facilitate  prompt 
processing  of  submissions  of  comments, 
the  Office  of  the  United  States  Trade 
Representative  strongly  urges  and 
prefers  e-mail  submissions  in  response 
to  this  notice.  Persons  submitting 
comments  by  e-mail  should  use  the 
following  e-mail  address: 
FR0054@ustr  gov  with  the  subject  line: 
"Morocco  Interim  Environmental 
Review."  Documents  should  be 


submitted  as  either  WordPerfect, 
MSWord,  or  text  (.TXT)  Files.  Persons 
who  make  submissions  by  e-mail  should 
not  provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  To  the  extent 
possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files.  If  submission  by  e- 
mail  is  impossible,  comments  should  be 
made  by  facsimile  to  (202)  395-6143, 
attention:  Gloria  Blue. 

Written  comments  will  be  placed  in  a 
file  open  to  public  inspection  in  the 
USTR  Reading  Room  at  1724  F  Street, 
NW  ,  Washington  DC.  An  appointment 
to  review  the  file  mav  be  made  by 
calling  (202)  395-6186.  The  Reading 
Room  is  open  to  the  public  from  10-12 
a.m.  and  from  1-4  p.m..  Monday 
through  Friday 

Carmen  Suro-Bredie, 

Ckuir.  Trade  Policy  Staff  Committee. 

|KR  Doc  03-25189  Filed  10-2-03;  8:45  am) 

BILLING  CODE  3190-W3-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  the  Week  Ending  September  19, 
2003 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application 

Docket  Sumher  OST-2003-16202. 

Date  Filed  September  17.  2003. 

Parties:  Members  of  the  hitemational 
Air  Transport  Association. 

Subiect 

PTC23  ME-TC3  0184  dated  19 
September  2003. 

TC23/T(:i23  Middle  Ea.st-TC3. 
Expedited  Resolutions  rl-r20  Intended 
effective  date:  1  November  2003. 

Docket  Number:  OST-2003-16204. 

Date  Filed:  September  17.  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Sut^ject: 

PTC23  EUR-SEA  0170  dated  12 
September  2003. 

PTC23/123  Europe-South  East  Asia. 
Expedited  Resolutions  001a.  002bu  rl- 
r8. 

PTC23  EUR-SEA  0171  dated  12 
September  2003 

PTC:23/123  Europe-South  East  Asia. 
Expedited  Resolution  002bx  r9. 


Intended  effective  date:  1  November 
2003  and  1  January  2004. 

Andrea  M.  Jenkins, 

Program  Manager,  Docket  Operations, 

Federal  Register  Liaison. 

(FR  Doc.  03-25155  Filed  10-2-03;  8:45  am) 

BILLING  CODE  4910-62-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-57] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  petition  for  exemption 

received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption,  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  a  certain 
petition  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  October  23,  2003. 
ADDRESSES:  Send  comments  on  the 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-15812  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  the 
FAA  received  your  comments,  include  a 
self-addressed,  stamped  postcard. 
You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http://dms.dot.gov. 


Or\r\'i   I  Mr>ti/-Qe 
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FOR  FURTHER  INFORMATION  CONTACT: 

Caren  Centorelli,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Tel.  (202)  267-8199. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  September 
24,  2003. 
Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2003-15812. 

Petitioner:  Airbus. 

Section  of  14  CFR  Affected:  14  CFR 
25.562(bK2). 

Description  of  Relief  Sought: 
Petitioner  requests  exemption  from  the 
floor  warpage  test  requirements  of  14 
CFR  25.562(b)(2),  which  requires  that 
"where  floor  rails  or  floor  fittings  are 
used  to  attach  the  seating  devices  to  the 
test  fixture,  the  rails  or  fittings  must  be 
misaligned  with  respect  to  the  adjacent 
set  of  rails  or  fittings  by  at  least  10 
degrees  (i.e,  out  of  parallel)  with  one 
rolled  10  degrees."  The  petitioner 
requests  this  relief  for  flightdeck  seats 
on  Model  A380  aircraft. 

|FR  Doc.  03-25048  Filed  10-2-03;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemalcing  Advisory 
Committee  Meeting  on  Transport 
Airplane  and  Engine  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  discuss  transport  airplane 
and  engine  (TAE)  issues. 
DATES:  The  meeting  is  scheduled  for 
October  15-16,  2003,  beginning  at  9 
a.m.  on  October  15.  Arrange  for  oral 
presentations  by  October  10. 
ADDRESSES:  Aerospace  Industries 
Association,  1000  Wilson  Boulevard, 
Suite  1700,  Arlington,  VA. 
FOR  FURTHER  INFORMATION  CONTACT:  Effie 
M.  Upshaw,  Office  of  Rulemaking, 
ARM-209,  FAA,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
Telephone  (202)  267-7626,  FAX  (202) 
267-5075,  or  e-mail  at 
effie.  upshaw@faa.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 


Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  Ill),  notice  is  given  of 
an  ARAC  meeting  to  be  held  October 
15-16,  2002,  in  Arlington,  VA. 
The  agenda  will  include: 

Wednesday,  October  15 

•  Opening  Remarks 

•  FAA  Report 

•  European  Aviation  Safety  Agency 
(EASA)/Joint  Aviation  Authorities  (JAA) 
Report 

•  Transport  Canada  Report 

•  ARAC  Tasking  Priorities 
Discussion/Moratoriiun 

•  Avionics  Harmonization  Working 
Group  (HWG)  Report 

•  Ice  Protection  HWG  Report 

•  Powerplant  Installation  HWG 
Report 

•  Human  Factors  HWG  Report 

•  Mechanical  Systems  HWG  Report 
and  Approval 

•  Airworthiness  Assurance  Report 
and  Approval 

•  Discussion  of  tasking  on  equipment, 
systems,  and  installations  on  transport 
category  airplanes 

Thursday,  October  16 

•  General  Structures  HWG  Report  and 
Approval 

•  2004  meeting  schedule 

•  Written  reports  and  statuses  may  be 
provided  for  the  following  HWGs — 
Engine,  Electromagnetic  Effects,  Flight 
Test,  Seat  Test,  Flight  Control,  Flight 
Guidance,  System  Design  and  Analysis, 
Electrical  Systems,  Loads  and 
Dynamics,  and  Design  for  Security — and 
the  Continued  Airworthiness  Working 
Group. 

Three  working  groups  will  be  seeking 
approval  of  reports/documents: 

1.  The  Mechanical  Systems  HWG  on 
ventilation  and  cabin  pressiu"ization; 

2.  The  Airworthiness  Assurance 
Working  Group  on  widespread  fatigue 
damage;  and 

3.  The  General  Structures  HWG  on 
materials,  birdstrike,  and  fatigue  and 
damage  tolerance. 

Attendance  is  open  to  the  public,  but 
will  be  limited  to  the  availability  of 
meeting  room  space.  Please  confirm 
yoiu  attendance  with  the  person  listed 
in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  no  later  than  October 
10.  Please  provide  the  following 
information:  Full  legal  name,  country  of 
citizenship,  and  name  of  your  industry 
association,  or  applicable  affiliation.  If 
you  are  attending  as  a  public  citizen, 
please  indicate  so. 

The  telephone  nimiber  for 
participating  in  the  teleconference  will 
be  available  after  October  6  by 
contacting  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section 


or  by  going  to  the  ARAC  calendar  at 
h  ttp  :llwww.faa  .gov/avr/arm/ 
araccal.htm.  Callers  outside  the 
Washington  metropolitan  area  will  be 
responsible  for  paying  long  distance 
charges. 

The  public  must  make  arrangements 
by  October  10  to  present  oral  statements 
at  the  meeting.  Written  statements  may 
be  presented  to  the  committee  at  any 
time  by  providing  25  copies  to  the 
Assistant  Executive  Director  for 
Transport  Airplane  and  Engine  issues  or 
by  providing  copies  at  the  meeting. 
Copies  of  the  documents  to  be  presented 
to  ARAC  for  decision  or  as 
recommendations  to  the  FAA  may  be 
made  available  by  contacting  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

If  you  are  in  need  of  assistance  or 
require  a  reasonable  accommodation  for 
the  meeting  or  meeting  documents, 
please  contact  the  person  listed  under 
the  heading  FOR  FURTHER  INFORMATION 
CONTACT.  Sign  and  oral  interpretation,  as 
well  as  a  listening  device,  can  be  made 
available  if  requested  10  calendar  days 
before  the  meeting. 

Issued  in  Washington.  DC,  on  September 
26,  2003. 

Tony  F.  Fazio, 

Director.  Office  of  Rulemaking. 

[FR  Doc.  03-25051  Filed  10-2-03;  8:45  am) 

BILUNG  CODE  4gi0-13-f> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Notice  of  Meeting  of  the  National  Parks 
Overflights  Advisory  Group 

ACTION:  Notice  of  meeting,  correction. 

summary:  The  National  Park  Service 
(NPS)  and  Federal  Aviation 
Administration  (FAA),  in  accordance 
with  the  National  Parks  Air  Tour 
Management  Act  of  2000,  announce  the 
next  meeting  of  the  National  Parks 
Overflights  Advisory  Group  (NPOAG). 
The  meeting  will  take  place  October  20, 
2003,  in  Jackson  Hole,  Wyoming,  not 
October  21  as  previously  announced. 
This  notice  informs  the  public  of  the 
changed  date,  location,  and  agenda  for 
the  meeting. 

DATES:  The  NPOAG  will  meet  October 
20,  2003,  at  the  Wort  Hotel,  50  N. 
Glenwood  Street,  Jackson.  Wyoming 
83001  (telephone  (307)  733-2190).  The 
meeting  will  begin  at  8  a.m.  on  Monday, 
October  20,  2003. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Barrv  Braver.  Manager,  E.xecutive 
Resource  Staff.  Western  Pac  ific:  Revjion. 
Federal  Aviation  Administration,  1500(1 
Aviation  Blvd..  Hawthorne.  CA  90250. 
telephone;  (310)  7_'5-3a00.  or 
BamBravfrifitaumn-.  or  Howie 
Thompson.  National  Park  Servir.e. 
Natural  Sounds  Program.  12795  VV. 
Alameda  Parkwav.  Denver.  CO  80225. 
telephone:  (.303)  969-24H1,  or 
Howie_Thnnipson'lnp'<  yen- 

SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Parks  Air  Tour 
Management  AvA  of  2000.  enacted  on 
Aprils.  2000.  as  Public  Law  106-181 
(Pub   L.  106-181).  required  the 
establishment  of  a  National  Parks 
Overflights  Advisorv  Group  within  1 
vear  after  its  f^nactment  The  NPtJA(J 
was  to  be  a  balanced  group 
representative  of  general  aviation, 
commercial  air  tour  operations, 
environmental  concerns,  and  Indian 
tribes.  The  duties  of  the  NPO.^G 
included  providing  advicf.  information, 
anil  recommendations  to  the  Director. 
NTS.  and  to  the  Administrator.  FAA.  on 
the  implementation  of  Public  Law  106- 
181.  on  quiet  aircraft  technology,  on 
other  measures  that  might  accommodatt' 
interests  to  visit(jrs  to  national  parks, 
and.  at  the  request  of  the  Director  and 
Administrator,  on  safety, 
environmental,  and  iither  issues  relattnl 
to  commercial  air  tour  nperations  over 
national  parks  or  tribal  lands 

On  March  12.  2001.  the  F.AA  and  NPS 
announced  the  establishment  ot  th*' 
NPOAG  (48  FR  14429)   Current 
members  of  the  NPO.\G  are  Heidi 
Williams  (general  aviation).  David 
Kennedv.  Richard  Larevv.  and  Alan 
Stephens  (commercial  air  tour 
operations),  Ghip  Dennerlein.  C'harles 
Nla\nard.  Steve  Bosak,  and  .Susan  Gunn 
(environmental  intert-sts).  and  Germaine 
White  and  Richard  Deertrack  (Indian 
tribes). 

The  first  meeting  of  the  advisor\' 
group  was  held  August  28-29,  2001,  in 
Las  Vegas.  Nevada:  the  second  meeting 
was  held  Octobfi  4-5.  2002,  m  Tusavan, 
.\riz(ma. 

Agenda  for  the  October  20,  2003 
Meeting 

The  NPGAG  will  review  the  status  of 
the  A.MTP  process  to  date,  the  data 
acquisition  and  analysis  process 
(Hawaii  Volcanoes  National  Park  and 
Zion  studies),  receive  an  update  on 
quiet  technology,  and  discuss  the  status 
of  interim  operating  authoritv  for  air 
tour  operators.  A  final  agenda  will  be 
available  the  dav  nf  the  meeting. 


Attendance  at  the  Meeting 

Although  this  is  not  a  public  meeting, 
interested  persons  may  attend.  Because 
st'ating  IS  limited,  if  vou  plan  to  attend. 
please  contact  one  of  the  persijns  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  so  tliat  meeting  space  may 
accommodate  Muir  attendance. 

Record  of  the  Meeting 

If  you  cannot  attend  the  meeting,  a 
summary  record  of  the  meeting  will  be 
made  available  bv  the  Office  of 
Rulemaking  (AR.M).  800  Independence 
Ave  .  SW  .  Washington.  DG  20591. 
Contai  t  IS  Linda  Williams.  (202)  267- 
9685.  or  linda.l.willKunsd'fiKi  gov 

Issued  in  Wasfiingtun   IK^,  ()>)  September 
26,  2003 
John  M.  .\ilen. 

A>  ting  Ditfi  tor.  Flitiht  Standard.^  .Service 
(FR  Doc.  0;j-2.5052  Filed  10-2-03;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
03-04-C-OO-PIH  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Pocatello  Regional 
Airport,  Submitted  by  the  City  of 
Pocatello,  Pocatello  Regional  Airport, 
Pocatello,  ID 

AGENCY:  Feder.il  .Aviation 
.\(liiuiustration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  F.\.\  proposes  to  rule  and 
in\  lies  put)li(   comment  on  the 
apfilii  atinn  tn  impose  and  use  PFG 
revenue  at  F'ocatello  Regional  Airport 
under  the  pro\isions  of  49  G.S.G.  401 17 
and  part  158  ot  the  F-'eiieral  Aviation 
Regulations  (14  tT'R  part  158). 
DATES:  ( Aimments  must  be  received  on 
or  before  November  3.  2003. 

ADDRESSES:  Gonunents  on  this 
application  ma\  i)e  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr  I. Wade  Bryant.  Manager; 
.Seattle  Airports  District  Office.  SEA- 
.■\DO;  Federal  Aviatiim  Administration; 
1601  Lind  Avenue  SW.  Suite  250. 
Renton.  Washington  98055-4056. 

In  additi(ui.  one  (  opv  ofanv 
comments  submitted  to  the  F.-\A  must 
be  mailed  or  delivered  to  Mr,  Len 
Nelson.  Airport  Manager,  at  the 
following  address:  P(.)  Bo.x  4169, 
Pocatello.  ID  83205 

Air  Carriers  and  foitugn  air  earners 
mav  submit  copies  of  written  comments 
previously  prn\ided  t(i  Pocatello 


Regional  Airport,  under  §  158.23  of  part 

158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Suzanne  Lee-Pang.  (425)  227-2654, 
Seattle  Airports  District  Office,  SEA- 
ADO:  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW,  Suite  250, 
Renton,  Washington  98055—4056,  The 
application  may  be  reviewed  in  person 
at  this  same  location, 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  03— 04-C- 
00-PIH  to  impose  and  use  PFC  revenue 
at  Pocatello  Regional  Airport,  under  the 
provisions  of  49  U,S.C.  40117.  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158), 

On  September  23.  2003.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  bv  ('itv  of  Pocatello,  Pocatello 
Regional  .Airport.  Pocatello.  Idaho  was 
substantially  complete  within  the 
requirements  of  4j  158,25  of  part  158, 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  December  23.  2003, 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  S4.50, 

Proposed  charge  effective  date: 
[anuary  1.  2005, 

Proposed  charge  expiration  date: 
Marc:h  1.  2008. 

Total  requested  for  approval: 
S456.500  (S306.500  for  use). 

Brief  description  of  proposed  projects: 

Impose  and  Use  Projects:  Renovation 
of  Taxiwav  A  and  Connectors.  Parallel 
Taxi  way  for  Runway  3/21.  Lighting 
System.;  Pavement  Condition  (PCI) 
Survey  Mpdate  and  Wildlife  Hazard 
Studv;  Taxiway  F,  D,  and  B  Widening 
and  Hold  Apron  for  Runway  End  3: 
Snow  Removal  Equipment 
Procurement — Plow;  Security 
Enhancement:  Wildlife  Fencing; 
(Construct  New  Airport  Rescue  and  Fire 
Fighting  (ARFF)  Building. 

Impose  Onlv  Project:  Construction  of 
Midfield  Taxiway  E. 

Alternate  Project:  Reconstruction  of 
Terminal  Building  Auto  Parking  Lots. 

('lass  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  non-scheduled 
air  taxi/commercial  operators,  utilizing 
aircraft  having  seating  capacity  of  less 
than  20  passengers. 

,Anv  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  .Airports  Office  located  at: 
Federal  Aviation  Administration. 
Northwest  Mountain  Region.  Airports 
Division.  ANM-600.  1601  Lind  Avenue 
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SW.,  Suite  315.  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Pocatello 
Regional  Airport. 

Issued  in  Renton,  Washington  on 
September  23,  2003. 
David  A.  Field, 

Manager,  Planning,  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

[FR  Doc.  03-25050  Filed  10-2-03;  8:45  am] 

BILUNG  CODE  4910-13-« 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Docket  MARAD-2003-16248] 

Notice  of  Request  To  Transfer  Maritime 
Security  Program  Operating 
Agreements  MA/MSP-29  Through  MA/ 
MSP-43  to  Maersit  Line,  Limited 

By  letter  dated  September  18,  2003 
(which  incorporates  earlier 
correspondence  of  July  10,  2003), 
Maersk  Line,  Limited  (Maersk)  has 
requested  approval  from  the  Maritime 
Administration  (M^RAD)  to  transfer 
Maritime  Security  Program  (MSP) 
Operating  Agreements  Nos.  MA/MSP- 
29  through  43  (Agreements)  from  U.S. 
Ship  Management,  Inc.  (USSM)  to  itself. 
The  MSP  was  established  by  the 
Maritime  Secvu-ity  Act  of  1996.  Pub.  L. 
104-239,  and  is  contained  in  sections 
651  through  656  of  the  Merchant  Marine 
Act,  1936,  as  amended,  46  App.  U.S.C. 
1187— 1187e.  The  MSP  serves  to 
maintain  an  active,  privately  owned, 
U.S.-flag  and  U.S.  citizen  crewed  liner 
fleet  in  international  trade.  At  present, 
MSP  provides  operating  payments  to  47 
vessels,  imder  single-vessel  MSP 
Operating  Agreements. 

The  vessels  at  issue  here,  or  their 
predecessors,  were  originally  operated 
by  Sea-Land  Service,  Inc.  (Sea-Land)  as 
the  international  liner  division  of  Sea- 
Land.  The  transportation  assets  of  the 
international  liner  division,  other  than 
the  MSP  Agreements  or  title  to  the 
vessels,  were  sold  to  Maersk  in  1999. 
Maersk  is  a  company  organized  in  the 
United  States,  but  is  owned  by  the  A.P. 
MoUer  Group,  a  Danish  consortivun. 

At  the  time  of  the  sale  to  Maersk,  Sea- 
Land  proposed  to  transfer  the  MSP 
Agreements  to  USSM,  a  newly-created 
U.S.  citizen  company.  On  December  8, 
1999,  the  Maritime  Administrator 
authorized  transfer  of  the  MSP 
Agreements  from  Sea-Land  to  USSM.  In 
order  to  maintain  the  U.S.  citizen  status 
of  the  vessels  for  MSP  piuposes.  titles 


to  the  vessels  covered  by  the 
Agreements  were  either  transferred  to 
trusts  qualified  under  section  1136(c)  of 
the  Coast  Guard  Authorization  Act  of 
1996,  or  required  to  remain  in  existing 
U.S.  citizen  trusts,  as  applicable.  A 
vessel  owned  by  a  qualified  section 
1136(c)  trust  and  bareboat  chartered  to 
a  U.S.  citizen  is  deemed  to  be  owned 
and  operated  by  a  U.S.  citizen  for  MSP 
purposes,  notwithstanding  foreign 
beneficial  ownership  of  the  trust.  Sea- 
Land  assigned  the  bareboat  charters  of 
all  15  vessels  to  USSM,  the  MSP 
contract  holder,  which,  in  turn,  time 
chartered  the  15  vessels  to  Maersk, 
through  September  30,  2005,  when  the 
current  MSP  expires. 

Maersk  claims  a  right  of  election 
imder  Article  2(b)(vi)  of  the  time 
charters  to  become  the  MSP  contractor 
for  the  15  vessels,  at  any  time  during  the 
term  of  the  time  charters,  subject  to  the 
qualification  that  the  arrangement  is 
"permitted  under  applicable  laws  and 
regulations  and  the  terms  of  the 
Operating  Agreement."  On  November  7, 
2002,  Maersk  requested  that  MARAD 
confirm  Maersk's  eligibility  to  become 
the  contractor  for  the  vessels  as 
provided  in  the  time  charters. 

An  opinion  by  MARAD 's  Chief 
Counsel,  Robert  B.  Ostrom,  issued  on 
April  29,  2003,  concluded  that,  "Maersk 
qualifies  as  an  eligible  transferee  of  the 
MSP  Agreements  from  USSM."  That 
opinion  stated  that  it  was  limited  solely 
to  the  question  of  Maersk's  eligibility  as 
a  transferee  under  applicable  statutes 
and  regulations,  "and  in  no  way 
addresses  whether  MARAD  would  grant 
approval  for  such  a  transfer  if  an 
application  were  filed."  In  addition,  that 
opinion  did  not  address  whether  the 
proposed  vessel  operation  and 
ownership  surangements  would  be 
acceptable. 

On  April  30,  2003,  Maersk  dehvered 
to  USSM  a  Notice  of  Election.  In 
accordance  with  the  Notice  of  Election, 
USSM  was  required  to  respond  within 
five  business  days  or  be  declared  in 
default  of  the  time  charters.  On  May  9, 
2003  Maersk  dehvered  to  USSM  a 
Notice  of  Default,  which  then  triggered 
a  60  day  period  for  USSM  to  remedy 
said  default.  By  letter  dated  July  3,  2003 
USSM  rejected  Maersk's  Notice  of 
Default.  By  letter  dated  July  9,  2003, 
Maersk  advised  USSM  that  it  had 
declared  USSM  in  default  of  the  time 
charters  on  that  date  and  is  imilaterally 
seeking  to  act  for  USSM  with  regard  to 
transfer  of  the  Agreements.  Maersk 
asserts  that  it  has  the  right  to  submit  the 
subject  transfer  application  on  behalf  of, 
or  in  place  of,  USSM. 

USSM  filed  a  complaint  in  U.S. 
District  Court  for  the  District  of 


Columbia,  styled  U.S.  Ship 
Management,  Inc.  v.  L^.S.  Maritime 
Administration,  No.  l:03-cv-00951-RJL 
(filed  April  29,  2003),  contesting  the 
legality  of  MARAD's  legal  opinion.  That 
case  is  ongoing  at  this  time.  USSM  also 
vigorously  opposes  Maersk's 
application.  USSM  further  asserts  that 
Maersk  cannot  act  as  attomey-qqin-fact, 
because  the  time  charters  giving  rise  to 
the  attorney-in-fact  powers  contain 
several  conditions  which  have  not  been 
satisfied.  One  of  those  conditions, 
USSM  avers,  is  that  the  MSP  Agreement 
transfer  be  approved  by  MARAD,  which 
has  not  occurred. 

A  copy  of  Maersk's  request,  and  other 
documents  pertinent  to  this  request, 
will  be  available  for  inspection  at  the 
Department  of  Transportation  (DOT) 
Dockets  Facility  and  on  the  DOT  Web 
site  (address  iniformation  follows).  Any 
person,  firm  or  corporation  having  an 
interest  in  this  matter,  and  who  desires 
to  submit  comments  concerning  it,  may 
file  such  comments  as  follows.  You 
should  mention  the  docket  number  that 
appears  at  the  top  of  this  notice.  Written 
comments  should  be  submitted  to  the 
Docket  Clerk,  U.S.  DOT  Dockets,  Room 
PL-401 ,  Nassif  Building,  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  Comments  may 
also  be  filed  electronically  via  the 
Internet  at  http://dmses.dot.gov/ 
submit/.  You  may  call  Docket 
Management  at  (202)  366-9324.  You 
may  visit  the  docket  room  to  inspect 
and  copy  comments  at  the  above 
address  between  10  a.m.  and  5  p.m.  ET, 
Monday  through  Friday,  except 
holidays.  An  electronic  version  of  this 
document  is  available  on  the  World 
Wide  Web  at  http://dms.dot.gov. 
Comments  must  be  received  by  the  close 
of  business  October  24,  2003. 

This  notice  is  pubhshed  as  a  matter  of 
discretion.  Section  652(j)  of  the  Act,  as 
implemented  by  MARAD's  regulations 
at  46  CFR  295.20{i),  permits  the  transfer 
of  an  MSP  Operating  Agreement  by  the 
MSP  contractor  to  a  qualified  transferee 
unless  MARAD  disapproves  the  transfer 
within  90  days  of  receiving  a  completed 
application.  Due  to  the  unusual  nature 
of  this  application,  wherein  the  MSP 
contractor  has  not  itself  submitted  an 
application  and  in  fact  opposes  the 
submission  of  an  application,  no 
decision  has  been  made  on  whether 
MARAD  accepts  the  submission  as  an 
appUcation  properly  submitted  imder 
§  295.20(i).  Accordingly,  no  transfer  of 
the  MSP  Operating  Agreements  may  be 
consummated  unless  and  until 
expressly  approved  by  MARAD. 
Further,  MARAD  will  not  permit  a 
transfer  of  the  Agreements  unless  and 
imtil  satisfied  that  the  vessels  associated 
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with  those  Agreements  remain  available 
for  operation  under  those  Agreements, 
or  other  acceptable  vessels  are  available 
to  substitute  for  the  current  vessels. 

The  fact  of  this  publication  should  in 
no  wav  be  considered  a  favorable  or 
unfavorable  decision  on  the  matter  in 
question,  as  filed  or  as  it  may  be 
amended.  As  noted  above,  the  MARAD 
Chief  Counsel  Opinion  of  April  29.  200J 
did  not  address  whether  MARAD  would 
grant  approval.  MARAD  will  consider 
all  comments  submitted  in  a  timely 
fashion,  and  will  take  such  action 
thereto  as  mav  be  deemed  appropriate. 

By  Order  of  the  Maritime  .\dministration. 

Dated  September  29,  2003. 
loel  C.  Richard, 

Sfciftan-.  Maritime  Administration. 
(FR  Doc.  03-25077  Filed  10-2-03:  8:45  am] 

BILLING  CODE  4910-81 -P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-200a-16250] 

Certification;  Importation  of  Vehicles 
and  Equipment  Subject  to  Federal 
Safety  and  Bumper  Standards; 
Registered  Importers  of  Vehicles  Not 
Originally  Manufactured  To  Conform 
With  the  Federal  Motor  Vehicle  Safety 
Standards;  Schedule  of  Fees 
Authorized  by  49  U.S.C.  30141 

AGENCY:  .National  HighwdV  Traffic 
Safety  Administration.  DOT 
ACTION:  Request  for  puhlu  (  omment  on 
proposed  collection  of  inlormation. 


SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
lOMB).  L'nder  procedurt's  fstdblished 
by  the  Paperwork  Reduction  Act  of 
1995.  before  seeking  OMB  approval, 
Federal  agencies  must  solicit  public 
comment  on  the  proposed  collection  of 
information. 

This  document  describes  a  proposed 
collection  of  information  under 
regulations  that  pertain  to  th^ 
importation  by  registered  importers 
(Rls)  of  motor  vehicles  that  were  not 
manufactured  to  complv  with  all 
applicable  Federal  motor  vehicle  safety 
and  bumper  standards  \HT.SA  has 
proposed  certain  amendments  to  those 
regulations  (as  found  at  49  CFR  parts 
567.  591,  592,  and  594)  that  would,  in 
part,  clarify  the  requirements  applicable 
to  Rls  and  applicants  for  RI  status,  as 
well  as  the  procedures  for  suspending  or 
revoking  the  registrations  of  RJs  that 


violate  the  vehicle  importation  laws. 
The  proposed  regulations  would  require 
Rls  to  retain,  for  a  period  of  ten  years, 
records  pertaining  to  the  nonconforming 
vehicles  they  import.  Under  the 
regulations  that  are  now  in  effect,  Rls 
are  required  to  retain  that  information 
tor  a  period  of  eight  years.  The  proposed 
regulations  would  also  require  Rls,  and 
applicants  for  RI  status,  to  submit  to 
^'HTS,^  more  information  than  is 
currentlv  required  to  obtain  and 
maintain  a  registration.  The  additional 
information  would  enhance  the  agency's 
abilitv  to  ensure  that  Rls  are  conducting 
their  business  activities  in  accordance 
with  applicable  regulations,  thereby 
protec:ting  the  interests  of  those  who 
utilize  the  services  of  an  RI  to  import  a 
none  onforming  motor  vehicle,  or  who 
purcha.se  a  motor  vehicle  imported  by 
an  RI 

DATES:  Comments  must  be  rec('i\ed  on 
or  before  December  2.  2001. 
ADDRESSES:  Comments  should  refer  to 
thf  doi  kft  number  and  notuf  number, 
and  be  submitted  to;  Docket 
Management,  Room  PL-4()1.  400 
Seventh  St.,  ,S\V..  Washington.  DC 
20590  (docket  hours  are  from  9  a.m.  to 
5  p.m.).  Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  an\'  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  I'rivacy  .\i:t 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
tt5.  Number  70:  Pages  19477-78),  or  you 
ina\  \iMt  http./^dms.dot  i^ov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Coleman  .Sachs.  Offi(  e  of  Vehicle  Safety 
Compliance.  NHTSA  l202-:<fiO-:n51). 
SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  .^ct  of  1995 
(PRA).  before  an  agency  submits  a 
proposed  collection  of  information  to 
OMB  for  approval,  it  must  publish  a 
document  in  the  Federal  Register 
priividing  a  tiO-dav  c;ominent  period  and 
otherwise  consult  with  members  of  the 
public  and  affected  agencies  concerning 
each  proposed  c:ollection  of  information. 
The  OMB  has  promulgated  regulations 
describing  what  must  be  included  in 
such  a  document.  Under  OMB's 
regulations  (at  5  CFR  1320.H(d)),  an 
agenc  y  must  ask  for  public  comment  on 
the  following: 

(i)  Whether  the  proposed  collection  of 
information  is  ne<;essarv  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 


collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions; 

(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting^ 
electronic  submission  of  responses. 

Certification;  Importation  of  Vehicles 
and  Equipment  Subject  to  Federal 
Safety  and  Bumper  Standards; 
Registered  Importers  of  Vehicles  Not 
Originally  Manufactured  To  Conform 
with  the  Federal  Motor  Vehicle  Safety 
Standards;  Schedule  of  Fees  Authorized 
by  49  U.S.C.  30141 

Type  ot  Rpqupst —  New  Collection. 

C)MB  Clearance  X'umher —  None. 

Requested  Expiration  Date  of 
Approval— ]une  30,  2006. 

Summan'  of  Collection  of 
Information— SecXion  30112(a)  of  Title 
49,  U.S.  Code  prohibits,  with  certain 
exceptions,  the  importation  into  the 
United  States  of  a  motor  vehicle 
manufactured  after  the  date  an 
applicable  Federal  motor  vehicle  safety 
standard  (FM\'SS)  takes  effect,  unless 
the  motor  vehicle  was  manufactured  in 
compliance  with  the  standard  and  was 
so  certified  by  its  original  manufacturer. 
Under  one  of  the  exceptions  to  this 
prohibition,  found  at  49  U.S.C.  30141,  a 
nonconforming  vehicle  can  be  imported 
into  the  United  States  provided:  (1) 
NHTSA  decides  that  it  is  eligible  for 
importation,  based  on  its  capability  of 
being  modified  to  conform  to  all 
applicable  FMVSS,  and  (2)  it  is 
imported  by  an  RI,  or  by  a  person  who 
has  a  contract  with  an  RI  to  bring  the 
vehicle  into  conformity  with  all 
applicable  standards.  Regulations 
implementing  this  statute  are  found  at 
49  CFR  parts  567,  591.  592,  and  594, 
The  regulations  require  a  declaration  to 
be  filed  (on  the  HS-7  Declaration  Form) 
at  the  time  a  vehicle  is  imported  that 
identifies,  among  other  things,  whether 
the  vehicle  was  originally  manufactured 
to  conform  to  all  applicable  FMVSS, 
and  if  if  was  not,  to  state  the  basis  for 
the  importation  of  the  vehicle.  The 
regulations  also  require  an  RI,  among 
other  things,  to  furnish  a  bond  (on  the 
HS-474  Conformance  Bond  Form)  at  the 
time  of  entry  for  each  nonconforming 
vehicle  it  imports,  to  ensure  that  the 
vehicle  will  be  brought  into  conformity 
with  all  applicable  safety  and  bumper 
standards  within  120  days  of  entry  or 
will  be  exported  from  or  abandoned  to 
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the  United  States.  After  modifying  the 
vehicle  to  conform  to  all  applicable 
standards,  the  RI  submits  a  statement  of 
conformity  to  NHTSA,  which  issues  a 
letter  permitting  the  bond  to  be  released 
if  it  is  satisfied  that  the  vehicle  has  been 
modified  in  the  manner  stated  by  the  RI. 

On  April  10.  2003,  NHTSA  submitted 
to  OMB  a  request  for  the  extension  of 
that  agency's  approval  (assigned  OMB 
No.  2127-0002)  of  the  information 
collection  that  is  incident  to  NHTSA's 
administration  of  the  vehicle 
importation  regulations  at  49  CFR  Parts 
591  and  592,  including  information 
collected  through  the  HS-7  Declaration 
Form  and  the  HS-474  Conformance 
Bond  Form.  On  June  4,  2003,  OMB 
notified  NHTSA  that  it  had  approved 
this  extension  request  through  June  30, 
2006. 

NHTSA  published  a  Notice  of 
Proposed  Rulemaking  (NPRM)  to  amend 
the  vehicle  import  regulations  on 
November  20,  2000  (65  PR  69810-38).  If 
adopted,  those  amendments  would 
slightly  increase  the  information 
collection  beyond  that  which  was 
approved  by  OMB.  The  proposed 
amendments  are  intended,  in  part,  to 
clarifx'  the  requirements  applicable  to 
RIs  and  applicants  for  RI  status,  as  well 
as  the  procedures  for  suspending  or 
revoking  the  registrations  of  RIs  that 
violate  the  vehicle  importation  laws. 

Record  Retention  for  10  Years 

If  the  proposed  amendments  were 
adopted,  RIs  would  be  required  to 
retain,  for  a  period  often  years,  records 
pertaining  to  the  nonconforming 
vehicles  they  import  (including  a  copy 
of  the  declaration  filed  for  the  vehicle  at 
the  time  of  importation,  correspondence 
with  the  vehicle's  owner  or  purchaser, 
identifying  information  on  the  vehicle, 
information  to  substantiate  that  the 
vehicle  was  brought  into  conformity 
with  all  applicable  standards  and  is  not 
subject  to  any  outstanding  safety  recall 
campaigns,  a  copy  of  the  statement 
certifving  the  vehicle's  conformity  that 
the  RI  furnished  to  NHTSA,  and 
information  on  the  service  insurance 
policy  procured  by  the  RI  to  guarantee 
that  it  will  remedy  any  safety-related 
defects  or  noncompliances  that  are 
determined  to  exist  in  the  vehicle). 
Under  the  regulations  that  are  now  in 
effect,  RIs  are  required  to  retain  this 
information  for  a  period  of  eight  years 
from  the  vehicle's  date  of  entry.  See  49 
CFR  562.6(b). 

One-Time  Reporting  of  Information  on 
Company's  Business  Structure  and  Key 
Personnel 

In  addition,  the  proposed 
amendments  would  require  RIs  and 


applicants  for  RI  status  to  submit,  on  a 
one-time  basis,  information  on  their 
form  of  business  organization  (/.e.,  sole 
proprietorship,  partnership,  or 
corporation),  and,  depending  upon  that 
form  of  organization,  identiiying 
information  (including  the  name, 
address,  and  social  security  number  of 
the  RI  or  applicant  if  the  RI  or  applicant 
is  organized  as  a  sole  proprietorship,  all 
partners  if  the  RI  or  applicant  is 
organized  as  a  partnership,  and  all 
officers,  directors,  managers,  and 
persons  authorized  to  sign  documents 
on  behalf  of  the  RI  or  applicant  if  the  RI 
or  applicant  is  organized  as  a 
corporation).  RIs  and  applicants  that  are 
organized  in  the  form  of  non-public 
corporations  would  also  be  required  to 
submit  a  statement  issued  by  the  Office 
of  the  Secretary  of  State,  or  other 
responsible  official  of  the  State  in  which 
the  RI  or  applicant  is  incorporated, 
certifying  that  the  RI  or  applicant  is  a 
corporation  in  good  standing.  If  the  RI 
or  applicant  is  a  public  corporation,  it 
would  be  required  to  submit  a  copy  of 
its  latest  10-K  filing  with  the  Securities 
and  Exchange  Commission. 

One-Time  Reporting  of  Information  on 
Facility  Addresses  and  Telephone 
Numbers,  Business  Licenses,  and  Agents 
for  Service  of  Process 

The  proposed  amendments  would 
also  require  RIs  and  applicants  for  RI 
status  to  submit  to  the  agency  the  street 
address  and  telephone  number  in  the 
United  States  of  each  of  its  facilities  for 
the  conformance,  storage,  and  repair  of 
motor  vehicles  and  for  the  maintenance 
of  records  which  it  will  use  to  fulfill  its 
duties  as  an  RI.  RIs  and  applicants  for 
RI  status  would  also  be  required  to 
furnish  the  agency  with  a  copy  of  a 
business  license  or  other  similar 
document  issued  by  an  appropriate 
State  or  local  authority,  authorizing  it  to 
do  business  as  an  importer,  modifier,  or 
seller  of  motor  vehicles,  as  applicable, 
or  a  statement  by  the  RI  or  applicant 
that  it  has  made  a  bona  fide  inquiry  and 
is  not  required  by  such  State  or  local 
authority  to  have  such  a  license  or 
document.  RIs  and  applicants  for  RI 
status  would  also  be  required  to  submit 
to  the  agency  the  name  of  each  principal 
of  the  RI  or  applicant  who  is  authorized 
to  submit  conformity  certifications  to 
NHTSA  and  the  street  address  of  the 
repair,  storage,  or  conformance  facility 
where  each  such  principal  will  be 
located.  In  addition,  if  the  RI  or 
applicant  is  not  a  resident  of  the  United 
States,  it  would  be  required  to  submit  to 
NHTSA  its  designation  of  an  agent  for 
service  of  process  in  the  form  required 
bv  the  agency's  regulations  at  49  CFR 
551.45. 


Reporting  of  Information  on  Recalled 
Vehicles 

The  proposed  amendments  would 
also  require  an  RI  to  notify  NHTSA 
within  30  days  if  it  becomes  aware  that 
the  manufacturer  of  a  vehicle  it  has 

imported  will  not  provide  a  remedy . 

without  charge  for  a  defect  or 
noncomplismce  that  has  been 
determined  to  exist  in  that  vehicle.  The 
agency  is  unaware  of  any  circumstance 
to  date  in  which  a  vehicle  manufacturer 
has  refused  to  remedy  a  safety-related 
defect  or  noncompliance  in  a  vehicle 
imported  by  an  RI.  Should  these 
practices  continue,  there  will  therefore 
be  little  if  any  need  for  RIs  to  furnish 
this  information  to  NHTSA.  Should  a 
manufacturer  refuse  to  provide  a 
remedy,  the  RI  would  also  be  required 
to  submit  to  the  agency  a  copy  of  the 
notification  letter  it  intends  to  send  to 
owners  of  the  affected  vehicles  to  fulfill 
the  defect  and  noncompliance 
notification  requirements  of  49  CFR  part 
577.  The  proposed  amendments  would 
also  require  an  RI  that  provides  owner 
notification  to  submit  to  NHTSA  two 
progress  reports  on  the  recall  campaign, 
containing  information  specified  in  49 
CFR  573.7(b)(l)-(4).  This  requirement 
would  not  apply,  however,  in 
circumstances  where  the  vehicle's 
original  manufacturer  conducts  a  recall 
campaign  that  includes  the  vehicles 
imported  by  the  RI. 

One-Time  Reporting  of  Information  on 
Alternate  Facilities 

If  an  RI  intends  to  use  a  facility  not 
identified  in  its  application  for  RI  status, 
the  proposed  amendments  would 
require  it  to  notify  NHTSA  of  that  intent 
no  later  than  30  days  before  it  begins  to 
use  that  facility.  In  addition,  the  RI 
would  be  required  to  provide  a 
description  of  the  intended  use.  a 
sufficient  number  of  photographs  of  the 
facility  to  fully  depict  the  intended  use. 
a  copy  of  the  lease  or  deed  evidencing 
the  RI's  ownership  or  tenancy  of  the 
facility,  and  a  copy  of  the  license  or 
similar  document  issued  by  an 
appropriate  State  or  municipal  authoritv 
stating  that  the  RI  is  licensed  to  do 
business  at  that  facility  as  an  importer 
and/or  modifier  and/or  seller  of  motor 
vehicles  (or  a  statement  that  it  has  made 
a  bona  fide  inquiry  and  is  not  required 
by  State  or  local  law  to  have  such  a 
license  or  permission).  If  an  RI  intends 
to  change  its  street  address  or  telephone 
number  or  discontinue  use  of  a  facility 
that  was  identified  in  its  registration 
application,  the  proposed  amendments 
would  require  it  to  notify  NHTSA  not 
less  than  10  days  before  such  change  or 
discontinuance  of  such  use,  and  identify 
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the  facility,  if  any,  that  will  be  used 
instead. 

Deadline  for  Fulfilling  One-Time 
Reporting  Requirements 

The  proposed  amendments  would 
require  those  already  holding  RI  status 
to  submit  the  additional  information 
that  would  have  to  be  submitted  by  new 
applicants  not  later  than  30  days  after 
the  effective  date  of  the  final  rule 
adopting  the  amendments  However,  if 
an  RI  has  previously  provided  any  of  the 
additional  information  to  NHTSA  in  its 
registration  application,  annual 
statement,  or  notification  of  change,  it 
would  not  be  required  to  resubmit  that 
information  under  the  proposed 
amendments.  In  this  circumstance,  the 
RI  would  be  allowed  to  incorporate  the 
information  by  reference  in  its  response, 
provided  it  clearly  indicates  the  date, 
page,  and  entry  of  the  previously 
provided  document. 

Descnption  of  the  Seed  for  the 
Information  and  Proposed  I'se  of  'tthe 
Information — NHTSA  would  rely  on  the 
information  provided  under  the 
proposed  amendments  by  Rls  and 
applicants  for  RI  status  to  better  ensure 
that  Rls  are  meeting  their  obligations 
under  the  statutes  and  regulations 
governing  the  importation  of 
nonconforming  vehicles  and  to  make 
more  informed  decisions  in  conferring 
RI  status  on  applicants  and  in 
perm.itting  RI  status  to  be  retained  by 
those  currently  holding  registrations.  In 
this  manner,  those  lacking  the  capability 
to  responsibly  provide  RI  services,  or 
who  have  committed  or  are  associated 
with  those  who  have  committed  past 
violations  of  the  vehicle  importation 
laws,  could  be  more  readily  denit?d 
registration  as  an  RI.  or  if  they  already 
hold  such  a  registration,  have  that 
registration  suspended  or  revoked  when 
circumstances  warrant  such  action. 

Description  of  the  Likely  Respondents 
llncluding  Estimated  S'umber  and 
Proposed  Frequency  of  Responses  to  the 
Collection  of  Information  /— Currentlv 
172  Rls  are  registered  with  NHTSA. 
Within  30  days  from  the  date  that  a  final 
rule  adopting  the  amendments  is 
published,  these  Rls  would  be  required 
to  submit  information  updating  the 
information  they  have  previously 
submitted  to  the  agency,  including  all 
new  information  items  that  would  be 
required  from  applicants  for  RI  status.  In 
recent  years,  NHTSA  has  received 
approximately  20  applications  per  year 
from  individuals  and  entities  seeking  to 
acquire  RI  status.  Over  the  past  year, 
however,  a  number  of  Rls  have  gone  out 
of  business.  From  reports  in  the  trade 
press,  this  development  appears  to  have 
occurred  on  account  of  a  reduction  in 


the  demand  for  imported  used  vehicles 
caused  by  currency  fluctuations  and  the 
availability  of  incentive  programs  such 
as  zero- percent  financing  and  rebates  on 
new  cars  purchased  in  the  United 
States  For  the  first  five  months  of  this 
year,  the  number  of  nonconforming 
vehicles  imported  from  Canada  is  56 
percent  lower  that  the  number  imported 
during  the  first  five  months  of  2002 
(50,948  vehicles  imported  from  January 
1  through  May  31  of  2003  vs.  114,930 
imported  in  the  same  period  of  2002). 
Given  the  profound  reduction  in  the 
volume  of  Canadian  imports,  it  is 
reasonable  to  assume  that  there  will  be 
a  concomitant  reduction  in  applications 
from  those  seeking  to  import  such 
vehicles.  The  additional  information 
that  would  be  required  from  Rls  and 
applicants  for  RI  status  under  the 
proposed  regulations  would  need  to  be 
submitted  only  once. 

Estimate  of  the  Total  Annual 
Reporting  and  Recordkeeping  Burden  of 
the  Collection  of  Information  in  the 
Amended  Regulations — It  is  estimated 
that  it  should  take  each  RI  and  applicant 
for  RI  status  approximately  two  hours  to 
assemble  and  supply  the  additional 
information  that  would  be  required 
under  the  proposed  amendments.  There 
are  (  urrently  172  Rls  in  active  status, 
and  the  agency  receives  approximately 
20  applications  per  year  from  those 
seeking  to  become  Rls.  Based  on  the 
agency's  estimate  that  it  would  take 
approximately  2  hours  to  assemble  and 
supply  the  additional  information  that 
would  be  required  under  the  proposed 
amendments,  the  total  estimated 
reporting  burden  on  the  entire  industry 
would  be  approximately  344  hours  to 
comply  with  the  one-time  repcjrting 
requirement  (172  importers  x  2  hours  - 
344  hours).  The  total  estimated 
reporting  burden  on  those  seeking  to 
become  RIS  would  he  approximately  40 
hours  per  year  (20  applicants  x  2  hours 
=  4U  hours).  In  addition,  it  should  take 
each  RI  that  is  required  to  conduct  a 
safety  recall  campaign  approximately 
one  hour  to  i:ompile  information  for  and 
prepare  each  of  the  two  reports  it  would 
be  required  to  submit  to  the  agency 
detailing  the  progress  of  the  recall 
campaign.  Since  vehicle  manufacturers 
in  most  cases  include  vehicles  imported 
by  Rls  in  their  own  recall  campaigns,  it 
is  likely  that  very  few  of  these  reports 
wr)uld  have  to  be  prepared  or  submitted 
by  Rls. 

Estimate  of  the  Total  Annual  Costs  of 
the  Collection  of  Information  in  the 
Amended  Regulations — Other  than  the 
cost  of  the  burden  hours,  the  only 
additional  costs  associated  with  this 
information  collection  are  those 
incident  to  the  storage,  for  a  period  of 


an  additional  two  years,  of  records 
pertaining  to  the  nonconforming 
vehicles  that  each  RI  imports  into  the 
United  States.  The  agency's  regulations 
at  49  CFR  592.6(b)  state  that  those 
records  must  consist  of 
"correspondence  and  other  documents 
relating  to  the  importation, 
modification,  and  substantiation  of 
certification  of  conformity  to  the 
Administrator."  The  regulations  further 
specify  that  the  records  to  be  retained 
must  include:  (1)  A  copy  of  the  HS-7 
Declaration  Form  furnished  for  the 
vehicle  at  the  time  of  importation,  (2)  all 
vehicle  or  equipment  purchase  or  sales 
orders  or  agreements,  conformance 
agreements  with  importers  other  than 
Rls,  and  correspondence  between  the  RI 
and  the  owner  or  purchaser  of  each 
vehicle  for  which  the  RI  furnishes  a 
certificate  of  conformity  to  NHTSA,  (3) 
the  last  known  name  and  address  of  the 
owner  or  purchaser  of  each  vehicle  for 
which  the  RI  furnishes  a  certificate  of 
conformity,  and  the  vehicle 
identification  number  (VIN)  of  the 
vehicle,  and  (4)  records,  both 
photographic  and  documentary, 
reflecting  the  modifications  made  by  the 
RI,  which  were  submitted  to  NHTSA  to 
obtain  release  of  the  conformance  bond 
furnished  for  the  vehicle  at  the  time  of 
importation.  See  49  CFR  592.6(b)(1) 
through  (b)(4). 

The  latter  records  are  referred  to  as  a 
"conformity  package."  Most  conformity 
packages  submitted  to  the  agency 
covering  vehicles  imported  from  Canada 
are  comprised  of  approximately  six 
sheets  of  paper  (including  a  check-off 
sheet  identifying  the  vehicle  and  the 
standards  that  it  was  originally 
manufactured  to  conform  to  and  those 
that  it  was  modified  to  conform  to,  a 
statement  identifying  the  recall  history 
of  the  vehicle,  a  copy  of  the  HS-474 
conformance  bond  covering  the  vehicle, 
and  a  copy  of  the  mandatory  service 
insurance  policy  obtained  by  the  RI  to 
cover  its  recall  obligations  for  the 
vehicle).  In  addition,  most  conformity 
packages  include  photographs  of  the 
vehicle,  components  that  were  modified 
or  replaced  to  conform  the  vehicle  to 
applicable  standards,  and  the 
certification  labels  affixed  to  the 
vehicle.  Approximately  120  conformity 
packages  can  be  stored  in  a  cubic  foot 
of  space.  Based  on  projected  imports  of 
100,000  nonconforming  vehicles  per 
year,  833  cubic  feet  of  space  will  be 
needed  on  an  industry-wide  basis  to 
store  one  year's  worth  of  conformity 
packages.  Assuming  an  annual  cost  of 
$20  per  cubic  foot  to  store  the 
information,  NHTSA  estimates  the 
aggregate  cost  to  industry  for  storing  a 
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year's  worth  of  conformity  packages  to 
be  $16,664  per  year.  Over  an  eight-year 
retention  period,  a  member  of  the 
industry  would  be  required  to  retain  36 
annual  units  of  records  and  over  a  ten- 
year  retention  period  55  annual  units 
(assuming  that  one  annual  unit  were 
stored  in  the  first  year,  two  annual  imits 
in  the  second  year,  and  so  on).  The 
aggregate  cost  to  industry  of  the 
proposed  two-year  increase  in  the 
record  retention  requirement  will 
therefore  be  $316,616  (55  -  36  =  19;  19 
X  $16,664  =  $316,616). 

RIs  are  also  required  under  49  CFR 
592.6(b)  to  retain  a  copy  of  the  HS-7 
Declaration  Form  furnished  to  Customs 
at  the  time  of  entry  for  each 
nonconforming  vehicle  for  which  they 
submit  a  conformity  package  to  NHTSA. 
Paper  HS-7  Declaration  Forms  are  only 
filed  for  a  small  fraction  of  the 
nonconforming  vehicles  imported  into 
the  United  States.  Customs  brokers  file 
entries  for  most  nonconforming  vehicles 
electronically  by  using  the  Automated 
Broker  Interface  (ABI)  system.  For 
example,  in  Calendar  year  2002,  208,942 
ABI  entries  were  made  for 
nonconforming  vehicles  imported  into 
the  United  States,  and  only  3,183  paper 
HS-7  Declaration  Forms  (representing 
1.5  percent  of  the  total)  were  filed  for 
such  vehicles.  Because  HS-7 
Declaration  Forms  are  filed  for  only  a 
small  fraction  of  the  nonconforming 
vehicles  that  are  imported  by  RIs,  the 
proposed  two-year  increase  in  the 
retention  period  for  those  records  will 
have  a  negligible  cost  impact  on  the 
industry.  Because  the  remaining  records 
that  RIs  are  required  to  retain  under  49 
CFR  592.6(b)  may  be  stored 
electronically,  the  agency  anticipates 
that  the  costs  incident  to  the  storage  of 
those  records  for  an  additional  two 
years  will  also  be  negligible. 

Authority:  44  U.S.C.  3506(c);  delegation  of 
authority  at  49  CFR  1.50  and  501.8(f}. 

Issued  on;  September  29,  2003. 
Kenneth  N.  Weinstein, 
Associate  Administrator  for  Enforcement. 
|FR  Doc.  03-25154  Filed  10-2-03;  8:45  am] 

BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Doclcet  No.  34405] 

Transportation  Agency  for  Monterey 
County — Acquisition  Exemption — Line 
of  Union  Pacific  Railroad  Company 

The  Transportation  Agency  for 
Monterey  County  (TAMC),i  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31  to 
acquire  from  Union  Pacific  Railroad 
Company  (UP)  the  real  estate  and  rail 
assets  of  a  13.1 -mile  line  of  railroad, 
known  as  the  Seaside  Industrial  Lead, 
extending  from  Castroville,  CA 
(milepost  110.2),  to  Seaside,  CA 
(milepost  123.3).  TAMC  proposes  to 
acquire  the  line  from  UP  for  the  purpose 
of  instituting  intrastate  rail  passenger 
service  on  the  line.^  TAMC  states  that  it 
will  not  provide  freight  rail  service  and 
that  UP  will  retain  trackage  rights  over 
the  line  to  provide  freight  service.^ 
TAMC  certifies  that  its  projected 
revenues  as  a  result  of  this  transaction 
will  not  exceed  those  that  would  qualify' 
it  as  a  Class  III  rail  carrier. 

According  to  TAMC,  TAMC  and  UP 
have  concluded  a  Pm-cbase  and  Sale 
Agreement,  which  was  expected  to  be 
executed  by  September  10.  2003,  and 
consununation  of  the  transaction  was 
expected  to  occur  on  or  about 
September  12,  2003. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 


•>  TAMC  is  public  agency  created  pursuant  to  the 
State  of  California  Government  Code  Section  67930 
et  seq. 

^  TAMC  apparently  believes  that  its  operation  of 
the  line  will  not  be  subject  to  the  Board's 
jurisdiction.  However,  the  acquisition  of  an  active 
rail  line  and  the  common  carrier  obligation  that 
goes  with  it  ordinarily  requires  Board  approval 
under  49  U.S.C.  10901,  if  the  acquiring  entity  is  a 
noncarrier,  including  a  state.  See  Common  Carrier 
Status  of  States,  State  Agencies.  363  ICC.  132 
(1980),  affd  sub  nam.  Simmons  v.  ICC,  697  F.2d 
326  (D.C.  Cir.  1982).  The  Board's  authorization  is 
not  required,  however,  when  the  common  carrier 
rights  and  obligations  that  attach  to  the  line  will  not 
be  transferred.  See  Maine,  DOT-Acq.  Exemption, 
ME.  Central  R.  Co.,  8  I.C.C.2d  835.  836-37  (1991). 

While  TAMC  did  not  attach  a  copy  of  the  terms 
of  its  agreement  with  UP  to  this  notice  of  exemption 
or  file  a  motion  to  dismiss  the  notice,  it  appears  on 
the  current  record  that  TAMC  acquired  a  conmion 
carrier  obligation  to  provide  freight  service  when  it 
acquired  the  line.  Compare  Los  Angeles  to 
Pasadena  Blue  Line  Construction  Authority  d/b.'a 
Los  Angeles  to  Pasadena  Metro  Construction 
Authority-Acquisition  Exemption-Los  Angeles 
County  Metropolitan  Transportation  Authority.  STB 
Finance  Docket  No.  34076  (STB  served  Sept.  3. 
2003). 

3  TAMC  stated  in  its  notice  that  UP  intended  to 
file  a  petition  for  exemption  to  permit  UP  to 
abandon  its  remaining  interest  in  the  line.  However, 
on  September  22,  2003,  UP  filed  a  verified  notice 
of  exemption  in  STB  Docket  No.  AB-33  (Sub-No. 
157X)  to  discontinue  trackage  rights  on  the  line. 


is  void  ab  initio.  A  petition  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  nf 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34405.  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street.  NW.  Washington.  DC  2042.<- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  David  I. 
Miller,  Hanson.  Bridgett,  Marcus, 
Vlahos  &  Rudy.  LLP.  333  Market  Stieet. 
Suite  2300,  San  Francisco,  CA  94105- 
2173. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  "http:// 
WIX'W'.STB.DOT.  GOV.- 

Decided:  September  29.  2003.^ 
By  the  Board.  David  M.  Konschnik. 

Director,  Office  of  Proceedings, 

Vernon  A.  Williams, 

Secretary. 

IFR  Doc,  03-25098  Filed  10-2-03;  8:45  am) 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-55  (Sub-No.  641 X)] 

CSX  Transportation,  inc. — 
Discontinuance  Exemption — in  Knox 
County,  TN 

On  September  15,  2003,  CSX 
Transportation.  Inc.  (CSXT)  filed  with 
the  Board  a  petition  under  49  U.S.C. 
10502  for  exemption  from  the 
provisions  of  49  U.S.C.  10903  to 
discontinue  service  over  approximately 
1.2  miles  of  rail  line  in  CSXT's  Central 
Region,  Appalachian  Division,  KD 
Subdivision,  Second  Creek  Spur, 
extending  from  Valuation  Station 
15304+87  to  Valuation  Station 
15368+89.  in  Knoxville.  Knox  County, 
TN.  The  line  traverses  U.S.  Postal 
Service  Zip  Code  37066.  and  includes 
no  stations. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  the  petitioner's 
possession  will  be  made  available 
promptly  to  those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C,  91 
(1979). 

By  issuing  this  notice,  the  Board  is 
instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  January  2, 
2004. 

Any  offer  of  financial  assistance  to 
subsidize  continued  rail  service  under 
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49  CFR  1152.27(b)(2)  will  be  due  no 

later  than  10  days  after  service  of  a 
decision  granting  the  petition  for 
exemption  Each  offer  must  [le 
accompanied  bv  a  SI. 100  filing  fee.  See 
44  CFR  1002.2(0(25) 

This  proceeding  is  e.xempt  from 
environmental  reporting  recjuirements 
under  44  CFR  1105.ti(c)  and  from 
historic  reporting  requirements  under 
section  1105. 8fh).' 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-55 
(Sub-N'o,  641X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board.  1925  K 
Street.  N\V..  Wa-hington.  DC  2042  i- 
0001;  and  (2J  Natalie  S.  Rosenberg.  'lOO 
Water  Street.  1150.  (acksonville,  FL 
32202-  Replies  to  the  petition  .ire  due  on 
or  before  October  2A.  20().i 

Persons  seeking  further  information 
concerning  discontinuance  procedures 
mav  contact  the  Board's  Office  of  Public 
Service  at  !,202)  565-1592  or  refer  tn  the 
full  abandonment  or  discontinuance 
regulations  at  44  CFR  part  1  152. 
Questions  concerning  en\ironmental 
i>'>ues  nia\'  he  directed  to  the  Board's 
Settion  of  Environmental  Analysis 
(SE.-\)  at  (202)  565-1539.  [Assistance  for 
the  hearing  impaired  is  a\ailable 
through  the  Federal  Information  Relay 
Service  (FIRS)  at  l-800-a77-8339.] 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
iwwv. stb.dot.gov. 

Decided:  September  25.  2003. 

By  the  Board.  David  M.  Konsr.hnik, 

Uir>>'  tor  Office  nf  Proceedings. 

Vernon  .\.  Williams. 

Sv(  TftdP, 

IFR  Do(    0J-J4'm4  Filed  10-2-U3;  8:45  ami 

BILLING  CODE  4915-OO-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

September  25.  2UU  f 

The  Department  of  Treasury  has 
submitted  the  following  public 
infnrmatiMii  i  iill"(  tion  requirement(s)  to 
( )MB  fur  r"\  ie\\  .iiul  clearance  under  the 
Paperwork  Reduction  Act  of  1995.  Pub 
[.    I()4-l.i  Copies  of  the  submission(s) 
ni.i\  be  obtained  bv  (ailing  the  Treasury 
Bun-au  ('learance  Officer  listed. 
Ciomments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
rreaiur\  Department  Clearance  Officer. 
Department    it  the  Treasury.  Room 


'  In  .^(tdilion.  because  this  is  a  discontinuance 
proceeding  and  an  abandonment  is  not  proposed, 
trail  use/rail  banking  and  public  use  conditions  are 
not  appropriate. 


11000,  1750  Pennsylvania  Avenue. 
NW..  Washington.  DC  20220. 

D(itff<  Written  commtmts  should  be 
received  on  or  before  November  3.  2003 
to  be  assured  of  cimsideration. 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau  (TTB) 

OMB  SumlH-r:  151.i-0052. 

/{ei()n/Aee/);;ig  Rt^quircinent  ID 
XuinhtT  TTB  REC  5110/10 

F(irm  \uiiihrr:  TTB  F  5110.75. 

Tvpr  (>t  Bt'vit'w  Extensum 

Titlf  Alcohol  Fuel  Plants  (AFP) 
Records.  Reports  and  Notices. 

Ih'^iiriptinn:  Data  is  necessary  (1)  to 
determine  that  persons  are  qualified  to 
pioikue  alcohol  for  fuel  purposes  and  to 
ideiitifv  .iuch  persons.  (2)  to  account  for 
distilled  spirits  produced  and  verify  its 
proper  disposition  .ind  (3)  lo  keep 
registrations  current  ,ind  eVfirtiate 
permissible  variations  from  prescribed 
procedures. 

P.t'Sfyondfnts  Biisines.s  nt  nther  tor- 
profit.  Farms 

Estimatpd  Xuinbcr  of  Rt'-^pondeiits/ 
Recordkeepers:  871. 

Estimated  Burden  Hours  Per 
Respoiident/Recordkeeper:  1  hour 

Freqiiencv  of  Response:  Annu.ilh 

Estimated  Total  Reporting, 
Recordkeeping  Burden  871  hnur-^ 

OMB  Xumt'fr   1 5  1  i~00(i4 

Recordkefpin'4  Ht'ipiirenu'nt  ID 
Number   ITB  REC  5170/1 

Tvpe  ol  Fieview  Extension 

Title:  Importer's  Records  and  Reports 

Description:  Importers  are  required  to 
maintain  usual  and  i  iistomary  business 
records  and  file  hotter  .ipplications  or    , 
notices  related  to  specific  regulator\ 
activities. 

Respondents:  ledcral  ( io\ernnieiit 

Estimated  Xiiinh'T  o/  Hi'( KrdkfrfitTs 
".DO 

E-^!ii:hitfd  Burden  Hours  Per 
Ret  (irdkerper:  30  minutes. 

Frequency  of  Response  On  occasion. 

Estimated  Total  Ret ordket-ping 
Burden   251  hours 

OMB  S\iiul"'r   I'll  (-0070. 

Recortikfffiiiiii  lit-ijuir^-nifnt  ID 
Number:  TTB  REC  5220/1. 

Ty-pe  of  Review:  Extension. 

r/f/e:  Tobacco  Export  W.irehouse — 
Record  of  Operations 

Descrip(/on:  Tob.ici  n  Export 
Warehouses  store  uiit.ixjiaid  tobai a n 
products  until  the\  are  exported   Kec;ord 
is  used  to  maintain  an  ountabilit\  over 
these  products  .Mlows  ITB  to  verify 
that  all  products  ha\>'  lieen  exported  or 
tax  liabilities  satisfied   Proiet  ts  t<ix 
revenues. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Reconikfepers: 
221. 


Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  1  hour. 

OMB  Number:  1513-0072. 

Recordkeeping  Requirement  ID 
Number:TTB  REC  5530/1. 

Type  of  Review:  Extension. 

Title:  Applications  and  Notices — 
Manufacturers  of  Nonbeverage  Products. 

Description:  Reports  (Letterhead 
Applications  and  Notices)  are  submitted 
by  manufacturers  of  Nonbeverage 
Products  who  are  using  Distilled  Spirits 
on  which  drawback  will  be  claimed. 
Reports  sensor  that  operations  are  in 
compliance  with  law:  Prevents  spirits 
from  diversion  to  beverage  use.  Protects 
the  revenue. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
640. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Frequent  V  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  640  hours. 

OMB  Number:  1513-0077. 

Recordkeeping  Requirement  ID 
Number:  TTB  REC  5190/1. 

Tvpe  of  Review:  Extensicm. 

Title:  Applications  and  Notices — 
Manufacturers  of  Nonbeverage  Products. 

Description   Records  of  Things  of 
Value  to  Retailers,  and  Occasional  Letter 
Reports  from  IndustrA-  Members 
Regarding  Information  on  Sponsorships, 
.Advertisements.  Promotions,  etc..  Under 
the  Federal  .Alcohol  Administration  Act. 

Respondents:  Business  of  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  oj  Recordkeepers: 
12.665. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  51  hours. 

OMB  Number:  1513-0093. 

Form  Numbers:  TTB  F  5600.38. 

Type  of  Review:  Extensiim. 

r/Z/p.- Applicant  for  Extension  of  Time 
for  Payment  of  Tax. 

Destription-  TTB  uses  the  information 
on  the  form  to  determine  if  a  t.ixpayer 
is  qualified  to  extend  payment  based  on 
circumstances  beyond  the  taxpayer's 
control 

Respondents:  Business  or  other  for- 
profit 

Estnniiteil  Number  nf  Respondents: 
12. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occ:asion. 

Estimated  Total  Reporting  Burden:  3 
hours. 


Onm    I  \^r\tir-a^ 
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OMB  Number:  1513-0098. 

Fonn  Number:  TTB  F  5154.2. 

Type  of  Review:  Extension. 

Title:  Supporting  Data  for 
Nonbeverage  Drawback  Claims. 

Description:  Data  required  to  be 
submitted  by  manufacturers  of 
nonbeverage  products  are  used  to  verify 
claims  for  drawback  of  taxes  and  hence, 
protect  the  revenue.  Maintains 
accoimtability,  allows  office  (initial) 
verification  of  claims. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
590. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Monthly, 
Quarterly. 

Estimated  Total  Reporting  Burden: 
3.540  hours. 

Clearance  Officer:  Jacqueline  White 
(202)  927-8930,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Treasury  PRA  Clearance  Officer. 

(FR  Doc.  03-25151  Filed  10-2-03;  8:45  am) 

BILUNG  CODE  4810-41-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

September  26,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s}  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasiuy 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room 
11000,  1750  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20220. 

Dates:  Written  conmients  should  be 
received  on  or  before  November  3,  2003 
to  be  assured  of  consideration. 

Departmental  Offices/Community 
Development  Financial  Institutions 
(CDFI)  Fund 


OMB  Number:  1559-0006. 
Form  Number:  CDFI-0005. 
Type  of  Review:  Extension. 


Title:  The  Community  Development 
Financial  Institutions  (CDFI)  Program — 
Certification/Re-Certification 
Application. 

Description:  The  certification/re- 
certification  application  will  be  used  to 
determine  whether  an  entity  seeking 
CDFI  certification  meets  the  Fund's 
requirements  for  such  certification  as  set 
forth  in  12  CFR  1805.201. 

Respondents:  Not-for-profit 
institutions.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
315. 

Estimated  Burden  Hours  Per 
Respondent:  40  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
12,600  hours. 

OMB  Number:  1559-0013. 

Form  Number:  CDFI-0018. 

Type  of  Review:  Reinstatement. 

Title:  Native  American  CDFI 
Development  Program. 

Description:  Provides  grants  to  be 
used  to  acquire  technical  assistance  to 
increase  the  capacity  of  community 
development  financial  institutions  or 
proposed  CDFIs  to  serve  underserved 
Native  American,  Alaska  Native  and 
Native  Hawaiian  target  markets. 

Respondents:  Not-for-profit 
institutions.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
40. 

Estimated  Burden  Hours  Per 
Respondent:  65  hoiu"s. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
2,600  hours. 

OMB  Number:  1559-0021. 

Form  Number:  CDFl-0001. 

Type  of  Review:  Extension. 

Title:  Financial  Assistance  (FA) 
Component  Application — CDFI 
Program. 

Description:  The  CDFI  Fund  provides 
financial  assistance  in  the  form  of 
grants,  loans,  equity  investments  and 
deposits  to  community  development 
financial  institutions  providing  capital 
and  financial  services  to  underserved 
markets. 

Respondents:  Not-for-profit 
institutions,  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Burden  Hours  Per 
Respondent:  100  hours. 

Frequency  of  Response:  Other 
(application  submitted  only). 

Estimated  Total  Reporting  Burden: 
20,000  hours. 

Clearance  Officer:  Lois  K.  Holland 
(202)  622-1563,  Departmental  Offices, 
Room  2110, 1425  New  York  Avenue, 
NW.,  Washington.  DC  20220. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316,  Office  of  Management 


and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

Lois  K.  Holland, 

Treasury  PRA  Clearance  Officer. 

(FR  Doc.  03-25152  Filed  10-2-03;  8:45  am] 

BILUNG  CODE  4811-16-f> 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request  — 

September  24.  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requiremen<(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treas-dry  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room 
11000,  1750  Pennsylvania  Avenue,  NW 
Washington,  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  November  3,  2003 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0115. 

Form  Number:  IRS  Form  1099-MISC. 

Type  of  Review:  Extension. 

Title:  Miscellaneous  Income. 

Description:  Form  1099-MISC  is  used 
by  payers  to  report  payments  of  $600  or 
more  of  rents,  prizes  and  awards, 
medical  and  health  care  payments, 
nonemployee  compensation,  and  crop 
insurance  proceeds,  $10  or  more  of 
royalties,  any  amoimt  of  fishing  boat 
proceeds,  certain  substitute  payments, 
golden  parachute  payments  and  an 
indication  of  direct  sales  of  $5,000  or 
more. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households,  Not- 
for-profit  institutions,  Farms,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
4,302,217. 

Estimated  Burden  Hours  Respondent: 
16  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
21,649,027  hours. 

OMB  Number:  1545-0984. 

Form  Number:  KS  Form  8586. 

Type  of  Review:  Revision. 

Title:  Low-Income  Housing  Credit. 

Description:  The  Tax  Reform  Act  of 
1986  (Code  section  42)  permits  owners 
of  residential  rental  projects  providing 
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low-income  housing  to  claim  a  credit 

against  income  tax  for  part  of  the  cost 
of  r.()n.strurting  ot  rehabilitating  such 
low-income  housing  Form  H58tj  is  used 
by  taxpayers  to  compute  the  credit  and 
bv  IRS  to  verify  that  the  correct  credit 
has  been  claimed 

Rpspondents:  Individuals  or 
households.  Business  or  otht^r  for-profit 

Estimated  S'umbtT  ot  Respondents/ 
Revordkeepers:  168.137. 

Estimated  Burdf'n  Hciurs  Respondent/ 
Recnrdkeeper 

Recordkeeping — ~  hr  .  "vl  una 

Learning  about  the  law  or  the  furni — 1 
hr  .  /i7  min. 

Preparing  the  form — <  lir  ,  41  min. 

(lopving.  assembling,  and  sending  the 
form  ti)  the  IRS —  i2  :nin 

Fn'iju^'iti  V  )/  Response:  Annually. 
Estimiiteii  Total  Reporting/ 
/iV'(  nrdkfepnii:  Burden:  2. ,311.884  hours. 

OMB  Sumber   1  ')4'i- 1  2H2 

Form  Number:  IRS  Form  8830. 

Tvpe  of  Review:  Extension 

Title:  Enhanced  Oil  Recover)  (.rt\iii 

Desmfitmn  The  enhanced  oil 
recovery  credit  is  1.5"ti  of  qualified  costs 
paid  or  incurred  during  the  \ear  The 
purpose  is  to  get  more  oil  from  th*' 
wells  The  IRS  uses  the  infnrmatKjn  on 
the  form  to  ensure  that  the  t;redit  is 
(  i)rre(  th  (  nrnputt'd 

Hesponilents  Business  or  other  for- 
profit.  Indi\  iduals  or  households. 

Estlnult^'d  S'umber  of  Respondents/ 

Revordkeepers:  3.623. 

Estimated  Burden  Hours  Respondent/ 

Rcrordkeeper 

Recordkeeping — h  hr  .  .Tti  mm. 
Learning  about  thf  lau  iip  th*-  form — 1 

hr.,  5  mm 
Preparing  and  sending  the  form  to  the 

IRS— 1  hr  .  It  mm 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  33,622  hiiur> 

Clearance  Officer  (Jlenn  Kirkland. 
(202) 622-3428.  Internal  Revenue 
Service.  Room  64  1 1-03.  1111 
Constitution  .-\\eiuie.  \\V     W'.ishington. 
DC  20224 

UMB  fieviewer:  [oseph  F,  L.ickey.  Ir  . 
(202)  395-7316.  Office  of  Management 
and  Budget.  Room  10235.  New 
E.xecutive  Office  Building.  Washington. 
DC:  20503. 

Lois  K,  Holland, 

7Veo>un  Pfl.-\  Clearance  Officer 

;FR  Doc.  03-25153  Filed  10-2-03;  8:45  am] 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Capital  Asset  Realignment  for 
Enhanced  Services  (CARES) 
Commission;  Notice  of  Meeting 

The  Department  of  \'eterans  Affairs 
(V'A)  gives  notice  under  Public  Law  92- 
463  (Federal  .advisory  Committee  Act) 
that  the  Capital  Asset  Realignment  for 
Enhanced  Services  ((lARES) 
Commission  will  hold  a  meeting  on 
October  14-16,  2003.  at  the  Hotel 
Washington.  Penns\lyania  Avenue  at 
15th  Street.  NW..  Washington.  DC 
20004.  The  sessions  on  October  14  and 
15  will  begin  .it  10:30  am.  and  end  at 
4;30  p.ni  and  the  session  on  October  16 
will  begin  at  8:30  am.  and  end  at  2:30 
p.m.  These  sessions  ,ire  open  to  the 
public. 

The  purpose  of  the  Commission  is  to 
conduc:t  an  external  assessment  of  \'As 
capital  asset  needs  and  to  assure  that 
stakeholder  and  beiiefic  iar\'  i Diicerns 
are  fuiU  addressed  The  Commission  is 
reviewing  reidmiiieiid.itions  in  \'A 
I'nder  Secretar\  for  Health  s  Draft 
.National  CiARFS  Plan   The  Commission 
will  also  t:onsider  recommendations 
submitted  b\  veterans  servic  e 
organizations.  indi\idual  veterans. 
Congress,  medical  .iiui  nursing  school 
affiliates,  \'.\  emplo\ees,  local 
g'iMTiiinents.  community  groups  and 
others.  Following  its  assessment,  the 
(Commission  will  make  specific 
recoiiimeiuLitions  to  the  .Secretary  of 
\'eterans  .\ffairs  r''g.irding  the  Draft 
Plan's  realignment  and  allocatiim  ol 
capital  assets  necessary  to  meet  the 
demands  for  and  enhance  veterans 
healthcare  services  over  the  next  20 
years. 

The  0(  toher  14-16  meeting  will  be 
the  third  piiblii   meeting  held  by  the 
C'ommissuiii  sun  e  the  issuance  of  the 
Draft  National  CARES  Plan.  The 
Commission  will  review  the  information 
received  from  nationwide  site  visits  and 
public  hearings  and  its  regular  publir: 
mt'ftings.  The  Commission  will  begin 
deliberations  regcirdiiig  the  Draft 
National  C.ARKS  Plan  and  its  impac:t  in 
the  various  markets 

No  time  will  be  .dlocated  at  these 
meetings  for  recei\ing  oral  presentations 
from  the  publu    Howexcr.  interested 
persons  ma\  either  dttend  or  file 
statt'iiu'nts  \s  ith  the  Commissi(m 
Written  statt'iiients  mav  be  filed  either 
befort-  thi'  meeting  or  within  10  days 
aftt-r  the  meeting  <ind  addressed  to: 
Department  of  Veterans  Affairs,  (CARES 
Commission  (OOCARES),  810  Vermont 
Avenue,  NW  .  Washington.  DC  20420. 
Any  member  of  the  public  wishing 
addition. il  inform. ition  should  contact 


Mr.  Richard  E.  Larson,  Executive 
Director,  CARES  Commission,  at  (202) 
501-2000. 

Dated:  September  26.  2003. 

By  Direction  of  the  Secretary: 
E.  Philip  Riggiii, 
Committee  Management  Officer. 
[FR  Doc.  03-25095  Filed  10-2-03;  8:45  am] 

BILLING  CODE  B32O-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Homeless 
Veterans,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  a  meeting  of  the  Advisorv' 
Committee  on  Homeless  Veterans  will 
be  held  on  Tuesday,  October  21.  2003. 
and  Wednesday.  October  22,  2003.  at 
the  La  Mansion  del  Rio  Hotel,  112 
(College  Street.  El  (Colegio  Room,  San 
Antonio,  TX  78205.  On  October  20. 
from  12  Noon  until  3:30  p.m..  the 
Committee  will  also  conduct  site  visits 
at  various  San  Antonio  locations  with 
programs  that  provide  assistance  to 
homeless  persons.  Those  site  visits  will 
be  followed  with  a  town  hall  forum 
from  4  p.m.  until  6  p.m..  at  the 
American  GI  Forum  Service  Center.  611 
N.  Flores  Street.  San  Antonio.  TX.  On 
21-22.  the  meeting  will  convene  at  8:30 
a.m.  and  end  at  4:30  p.m.  daily  in  the 
El  C^olegio  Room.  The  meeting  and  town 
hall  forum  are  open  to  the  public. 
Members  of  the  public  must  sign  up  at 
the  town  hall  forum  in  order  to  speak  at 
that  event. 

The  purpose  of  the  Committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
on  the  effectiveness  of  the  policies, 
organizational  structures,  and  services 
of  the  Department  in  assisting  homeless 
veterans.  The  Committee  shall  assemble 
and  review  information  relating  to  the 
needs  of  homeless  veterans  and  provide 
on-going  advice  on  the  most  appropriate 
means  fif  providing  assistance  to 
homeless  veterans.  The  Committee  will 
make  recommendations  to  the  Secretary 
regarding  such  activities. 

On  October  20,  the  Committee  will 
visit  program  sites  in  the  San  Antonio 
area  that  provide  housing  and 
supportive  services  to  homeless 
veterans.  The  town  hall  forum  will  be 
held  to  hear  comments  and  concerns 
from  current  and  formerly  homeless 
veterans,  service  providers,  faith-based 
organizations  and  tribal  governments. 
On  (October  21-22,  the  Committee  will 
review  the  recommendations  submitted 
to  the  Secretarv  in  its  first  annual  report 
(March  2003).  VA  officials  and  others 
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responsible  for  implementing  those 
recommendations  will  make 
presentations  at  the  meeting.  Presenters 
will  include  senior  managers  at  the 
Veterans  Benefits  Administration,  the 
Veterans  Health  Administration,  as  well 
as  the  Departments  of  Health  and 
Human  Services,  Housing  and  Urban 
Development,  Labor  and  Defense. 

Those  wishing  to  attend  the  meeting 
should  contact  Mr.  Pete  Dougherty, 


Department  of  Veterans  Affairs,  at  (202) 
273-5764.  No  time  will  be  allocated  for 
receiving  oral  presentations  from  the 
public  during  the  meeting  on  October 
21-22.  However,  the  Committee  will 
accept  written  comments  from 
interested  parties  on  issues  affecting 
homeless  veterans.  Such  comments 
should  be  referred  to  the  Committee  at 
the  following  address:  Advisory 
Committee  on  Homeless  Veterans. 


Homeless  Veterans  Programs  Office 
(075D),  U.S.  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420. 

Dated:  September  26,  2003. 
By  Direction  of  the  Secretary:^ 
E.  Philip  Riggin, 

Committee  Management  Officer. 

[FR  Doc.  03-25096  Filed  10-2-03:  845  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
published  Presidential.  Rule  Proposed  Rule. 
and  Notice  documents  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  m 
the  appropnate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Proposed  Mandatory  Use  of  US  Bank's 
PowerTrack  System  by  Department  of 
Defense  Personal  Property 
Transportation  Service  Providers 

(yirrf(-tii>n 

In  notice  cliicuiiu'nt  (),l-24f)12 
btmiuuiit;  nn  pd^e  ,").5'H7  in  the  is.sup  of 


Monday.  September  29.  2003.  make  the 
following  correction: 

On  page  ,55947,  in  the  second  column, 
in  the  second  to  the  last  paragraph,  in 
the  sixth  line  "2003"  should  read 
"2004". 

[KR  Doc.  C.S-24612  Filed  10-2-03;  8:45  am] 
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Protection  Agency 


40  CFR  Part  62 

Federal  Plan  Requirements  for 
Commercial  and  Industrial  Solid  Waste 
Incinerators  Constructed  On  or  Before 
November  30,  1999;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[AI>-FRL-7562-1] 
RIN  2060-AJ28 

Federal  Plan  Requirements  for 
Commercial  and  Industrial  Solid  Waste 
Incinerators  Constructed  on  or  Before 
November  30,  1999 

AGENCY:  Envirnnmental  ProtRctinn 
Agt-nc  V  (EPA). 
action:  Final  rule. 


SUMMARY:  On  December  1.  2000.  the 
EP.A  dciopted  emission  guidelines  for 
t'.xisting  commercial  and  industrial  solid 
waste  incineration  (CISWI!  units 
.Sections  1 1  1  and  124  of  the  filean  Air 
.•\ct  (CAA)  require  States  with  existiny 
(ILSWI  units  subject  to  the  emission 
guidelines  to  submit  to  the  EPA  plan-- 
thdt  implement  and  enfore  e  thf 
t'mission  guidelines.  Indian  Tribes  ma\' 
submit,  but  are  not  required  to  subnut. 
Tribal  plans  to  implement  and  enfor(  " 
the  emission  guidelines  in  Indian 


t:ountr\    State  plans  were  due  from 
States  with  CISWI  units  subject  to  the 
emission  guidelines  on  December  1. 
2001    If  a  State  or  Tribe  with  e.xisting 
('ISW!  units  does  not  submit  ,in 
appro\  able  (ilan.  sections  129  and  111 
of  the  CAA  require  the  EPA  to  develop, 
implement,  and  enforce  a  Federal  plan 
for  CISWI  units  located  in  that  State  or 
Tribal  area  within  2  \ears  after 
promulgation  of  the  emission  guidelines 
(December  1.  2002).  The  EPA  proposed 
a  Federal  plan  for  C^ISWI  units  on 
November  2.5.  2002,  This  a(  tion 
promulgates  a  Federal  plan  to 
implement  emission  guidelines  for 
CI.SWI  units  located  in  States  and  Indian 
(  ountrv  without  effe(  tive  State  or  Tribal 
plans  This  Federal  plan  is  an  interim 
a(  tion  beciuse  on  the  effective  date  of 
an  approved  State  or  Tribal  plan,  the 
Federal  plan  will  no  lonuer  applv  to 
CilSWI  units  covered  l)v  the  State  or 
Tribal  pi. in, 

EFFECTIVE  DATE:   I'he  fiu.il  rule  is 
effe(  ti\e  November  A.  2003. 
ADDRESSES:  Follow  the  detailed 
instru(  tion>  m  the  SUPPLEMENTARY 
INFORMATION  section. 


FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  concerning  specific 
aspects  of  this  Federal  plan,  contact  Mr. 
David  Painter  at  (919)  541-5515. 
Program  Implementation  and  Review 
Group.  Information  Transfer  and 
Program  Integration  Division  (E143-02), 
U.S.  Environmental  Protection  Agencv, 
Research  Triangle  Park.  North  Carolina 
27711,  email:  painter.david@ppa.gov. 
For  technical  information,  contact  Mr. 
Fred  Porter  at  (919)  541-5251. 
Combustion  Group,  Emission  Standards 
Division  (C439-01),  U.S.  Environmental 
Protection  Agencv.  Research  Triangle 
Park.  N,C.  2771 1,' email: 
porter. frpduf pa. gnv.  For  information 
regarding  implementation  of  this 
Federal  plan,  contact  the  appropriate 
Regional  Office  (Table  1)  as  shown  in 
the  SUPPLEMENTARY  INFORMATION. 

SUPPLEMENTARY  INFORMATION:  Regulated 
entities.  The  Federal  plan  affects  the 
following  North  American  Industrial 
Classification  System  (NAICS)  and 
Standard  Industrial  Classification  (SIC) 
codes: 


Category 

NAICS  Code 

SIC  Code 

Examples  of  potentially  regulated  entities 

Any  industry  using  a  soda  waste  incinerator  as  de- 

325 

28  

Manufacturers  of  chemicals  and  allied  products. 

fined  in  the  regulations 

334 

34  

Manufacturers  of  electronic  equipment. 

421 

36  

Manufacturers  of  wtiolesale  trade,  durable  goods. 

321, 

337 

24,  25 

Manufacturers  of  lumber  and  wood  furniture. 

This  list  is  not  intended  tn  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  the  EPA 
expects  to  be  regulated  bv  this  ruk*.  This 
table  lists  examples  of  the  tvpes  of 
entities  that  mav  be  affected  by  this  rule 
Other  types  of  entities  not  listed  could 
also  be  affected.  To  determine  whethtT 
vour  facility,  companv.  business 
organization,  etc..  is  regulated  bv  this 
action,  carefulh  examine  the 
applicability  criteria  in  40  C:FR  62  14310 
through  62.14531  of  subpart  III   If  vou 
have  any  questions  regarding  the 
applicabilitv  of  this  action  to  vour  solid 
waste  incineration  unit,  refer  to  the  FOR 
FURTHER  INFORMATION  CONTACT  section 

ludicial  Review  The  EP.A  proposed 
this  rule  for  CISWI  units  on  November 
25.  2002.  (67  FR  70640)   This  action 
adopting  a  rule  for  f  ^ISW'I  units 
constitutes  final  administrative  action 
concerning  that  proposal.  Under  section 
307(b)(1)  of  the  CAA.  ludicial  review  of 
this  final  rule  is  available  onlv  bv  filing 
a  petition  for  review  in  the  US,  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  by  De(  ember  2.  2003   Under 
section  307(d)(7)|Bj  of  the  CAA,  only  an 


objection  to  this  rule  that  was  raised 
with  reasonable  specificitv  during  the 
period  for  public  comment  can  be  raised 
during  judicial  review,  More()V(?r,  under 
section  307(b){2)  of  the  CAA,  the 
requirements  established  bv  tf)dav's 
final  action  may  not  be  challenged 
separatelv  in  any  civil  or  criminal 
proceeding  brought  bv  the  EPA  to 
enforce  these  requirements. 

Docket.  Docket  Numbers  A-2000-52 
diifl  A-94-63  contain  the  supporting 
information  for  the  CISWI  Federal  plan 
and  for  the  EPA's  promulgation  of  EG 
for  existing  (HSWI  units,  respectively. 
Docket  A-2000-52  (OAR-2002- 
0()69)in((ir[)orates  all  of  the  information 
in  Docket  A-94-r).5   The  dockets  are 
organized  and  complete  files  of  all 
information  submitted  to  or  otherwise 
c  onsidered  bv  EPA  in  the  development 
of  this  rulemaking.  The  dockets  are 
available  for  public  inspec:tion  and 
(opving  between  H.U)  am,  and  4:30 
p  m,.  Mondav  through  Friday,  at  EPA's 
Air  and  Radiation  Docket  and 
Information  C^enter.  1301  Constitution 
.Avenue.  NW.  Room  B102.  Washington, 
D(;  20460,  The  mailing  address  for  the 


Center  is  Air  and  Radiation  Docket.  Mail 
Code  6102T.  1200  Pennsylvania 
Avenue.  NW,  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials.  The  Center 
may  be  contacted  by  calling  (202)  566- 
1742  between  the  hours  of  7:30  a.m.  and 
5:30  p.m..  Monday  through  Friday.  The 
Center  may  also  be  contacted  bv  fax 
using  the  fax  number  (202)  56fr-1741 
and  by  E-mail  using  the  E-mail  address 
' '  A  -and-R-Docket@epa.gov' ' . 

Electronic  Access.  Electronic  versions 
of  the  public  dockets  are  available 
through  EPA"s  electronic  public  docket 
and  comment  system,  EPA  Dockets.  You 
may  use  the  EPA  Dockets  at  http:// 
Vi'ww. epa.gov/edocket/  to  view  public 
comments,  access  the  indices  of  the 
contents  of  the  official  public  dockets, 
and  to  access  those  documents  in  the 
public  dockets  that  are  available 
electronically.  Once  in  the  system, 
select  "search"  and  key-in  the 
appropriate  docket  identification 
number.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
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materials  through  the  docket  facility 
identified  in  this  docvunent. 

Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  dockets,  an 
electronic  copy  of  today's  document 
also  will  be  available  on  the  World 
Wide  Web  site  that  the  EPA  has 
established  for  CISWI  units.  The  address 


is  http://www.epa.gOv/ttn/atw/l  29/ciwi/ 
ciwipg.html.  The  QSWI  Web  site 
references  other  Web  sites  for  closely 
related  rules,  such  as  large  and  small 
municipal  waste  combustors  (MWC), 
hazardous  waste,  and  hospital/medical/ 
infectious  waste  incinerators  (HMIWI). 


The  large  MWC  and  HMIWI  sites 
contain  the  respective  State  plan 
guidance  docimients. 

EPA  Regional  Office  Contacts.  Table  1 
lists  EPA  Regional  Offices  that  can 
answer  questions  regarding 
implementation  of  this  rule. 


Tabl£  1  .—EPA  Regional  Contacts  for  CISWI 


Region 

Contact 

PhoneAax 

States  and  protectorates 

1  

EPA  New  England,  Director,  Air  Compliance  Pro- 

617-918-1650   

CT.  ME,  MA.  NH,  Rl,  VT. 

gram,  1  Congress  Street.  Suite  1100  (SEA), 

617-918-1505  (fax) 

Boston,  MA  02114-2023. 

II  

U.S.  EPA— Region  2,  Air  Compliance  Branch, 
290  Broadway,  New  Yorlt.  New  YorV  10007. 

212-637-4080  

212-637-3998  (fax) 

NJ,  NY,  Puerto  Rico,  Virgin  Islands. 

Ill 

U.S.   EPA— Region   3,   Chief,   Air  Enforcenient 
Branch  (3AP12),  1650  Arch  Street,  Philadel- 

215-814-3438    

DE,  DC,  MD,  PA,  VA,  WV. 

215-814-2134  (fax) 

phia.  PA  1910S-2029. 

IV  

U.S.  EPA— Region  4,  Air  and  Radiation,  Tech- 

404-562-9105   

AL,  FL,  GA,  KY,  MS,  NC,  SC,  TN. 

nology   Branch,   Atlanta   Federal   Center,   61 

404-562-9095  (fax) 

Forsyth  Street,  Atlanta,  Georgia  30303-3104. 

V  

U.S.  EPA— Region  5,  Air  Enforcement  and  Com- 
pliance Assurance  Branch,  (AR-18J),  77  West 
Jackson  Boulevard.  Chicago.  IL  60604-3590. 

312-353-2211    

IL,  IN,  MN,  OH.  Wi. 

312-886-8289  (fax)  

VI  

U.S.  EPA— Region  6.  Chief,  Toxics  Enforcement, 

214-665-7224  

AR.  LA,  NM,  OK,  TX. 

Section  (6EN-AT),  1445  Ross  Avenue,  Dallas, 

214-665-7446  (fax) 

TX  75202-2733. 

VII  

U.S.  EPA— Region  7.  901  N.  5th  Street,  Kansas 

913-551-7020   

lA,  KS,  MO,  NE. 

City,  KS  66101. 

913-551-7844  (fax) 

VIII  

U.S.    EPA— Region   8.   Air   Program   Technical 

303-312-6007  

CO,  MT,  ND,  SD,  UT,  WY. 

Unit,   (Mail  Code  8P-AR),  999  18th  Street, 

303-312-6064  (fax) 

Suite  500.  Denver,  CO  80202. 

IX  

U.S.  EPA— Region  9,  Air  Division,  75  Hawthome 
Street,  San  Francisco,  CA  94105. 

4i5_744_1219        

AZ,  CA,  HI,  NV,  American  Samoa,  Guam. 

415-744-1076  (fax) 

X  

U.S.  EPA— Region  10,  Office  of  Air  Quality,  1200 

(206)  553-4273 

- 

Sixth  Avenue,  Seattle,  WA  98101 . 

(206)  553-0110  (fax). 

Organization  of  this  document.  The 
following  outline  is  provided  to  aid  in 
locating  information  in  this  preamble. 

I.  Background  Information 

A.  What  is  the  Statutory  Authority  for 
Today's  Action? 

B.  What  is  the  Purpose  of  this  Federal 
Plan? 

C.  What  Impact  Does  the  U.S.  Appeals 
Court  Remand  and  EPA's  Granting  of  a 
Request  for  Reconsideration  Have  on  this 
Federal  Plan? 

D.  Status  of  State  Plan  Submittals 

II.  Affected  Facilities 

A.  What  is  a  QSWI  Unit? 

B.  Does  the  Federal  Plan  Apply  to  Me? 

C.  How  Do  I  Determine  If  My  QSWI  Unit 
Is  Covered  by  an  Approved  and  Effective 
State  or  Tribal  Plan? 

m.  Elements  of  the  CISWI  Federal  Plan 

A.  Legal  Authority  and  Enforcement 
Mechanism 

B.  Inventory  of  Affected  QSWI  Units 

C.  Inventory  of  Emissions 

D.  Emission  Limitations 

E.  Compliance  Schedules 

F.  Waste  Management  Plan  Requirements 

G.  Testing,  Monitoring,  Recordkeeping, 
and  Reporting 

H.  Operator  Training  and  Qualification 

Requirements 
I.  Record  of  Public  Hearings 
J.  Progress  Reports 


rV.  Significant  Issues  and  Changes  Since 
Proposal 

A.  Apphcability  of  the  Standards 

B.  Compliance  Schedule 

C.  Air  Curtain  Incinerators 

D.  Delegation  of  Authority 

V.  Summary  of  CISWI  Federal  Plan 

A.  What  Emission  Limitations  Must  I 
Meet? 

B.  What  Operating  Limits  Must  I  Meet? 

C.  What  are  the  Requirements  for  Air 
Curtain  Incinerators? 

D.  What  are  the  Testing,  Monitoring, 
Recordkeeping,  and  Reporting 
Requirements? 

E.  What  is  the  Compliance  Schedule? 

F.  How  Did  EPA  Determine  the 
Compliance  Schedule? 

VI.  CISWI  That  Have  or  Will  Shut  Down 

A.  Units  That  Plan  to  Close  Rather  Than 
Comply 

B.  Inoperable  Units 

C.  CISWI  Units  That  Have  Shut  Down 

VII.  Implementation  of  the  Federal  Plan  and 
Delegation 

A.  Background  of  Authority 

B.  Delegation  of  the  Federal  Plan  and 
Retained  Authorities 

C.  Mechanisms  for  Transferring  Authority 

D.  Implementing  Authority 

E.  CISWI  Federal  Plan  and  Indian  Country 

VIII.  Title  V  Operating  Permits 

IX.  Statutory  and  Executive  Order  Reviews 


A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act/Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

H.  Executive  Order  13211— Actions  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

I.  National  Technology  Transfer 
Advancement  Act 

J.  Congressional  Review  Act 

I.  Background  Information 

A.  What  Is  the  Statutory  Authority  for 
Today's  Action  ? 

Today's  action  is  taken  under  the 
authority  of  Sections  111,  114,  129,  and 
301(a)  of  the  Clean  Air  Act,  as  amended 
(42  U.S.C.  7411,  7414,  7429,  and 
7601(a)).  Today's  action  is  a  rulemaking 
subject  to  the  provision  of  Clean  Air  Act 
section  307(d).  See  42  U.S.C.  7606(d)(1). 
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B  What  Is  the  Purpose  of  This  Ffdpnil 

Plan ' 

Section  129  of  the  ClAA  requires  the 
EPA  to  develop  emission  guidelines 
under  the  duthoritv  of  sections  1 1 1  and 
124  (if  the  C^AA  for  existint;    solid  waste 
incineration  units  i.oinbustinj; 
commercial  or  industrial  waste  "  The 
EPA  refers  to  these  units  as 
"(  ommercial  ajid  industrial  solid  waste 
incineration"  (CTSVVI)  units.  The  EPA 
proposed  emission  guideline's  for  C.ISWl 
units  on  November  M).  IMMM.  and 
priinuilt;ate(l  them  .m  D»Hfm[)er  1    JiiOi) 
(t)5  FK  75J.iH;  ito  be  i.oilitu'd  at  40  CFK 
part  60.  subpart  DDDD)   In  writing 
.Set  tion  1  29  of  the  ("AA.  ('(mgress 
li Miked  first  to  the  States  as  the  preferred 
implfinenters  of  emission  guidflmes  for 
existing  (HSWl  units  Tn  makf  tlies-' 
'■mission  guidelines  e'liforc  eabie.  St,it>'s 
w  ith  existing  CJSWl  units  must  have 
submitted  to  the  EPA  within  one  year 
following  prcunulgation  of  the  emission 
mudelines  (bv  December  1.  2001)  State 
plans  that  implement  and  enforce  the 
•Miiissinn  L;uidf'lin»'s.  For  States  or  Tribes 
that  do  not  h<i\»'  an  EPA-approved  and 
effective  plan,  the  EPA  must  develop 
and  implement  a  Federal  plan  within 
twn  vears  following  promulgation  of  the 
t-mission  guidelines  (by  December  1. 
2002)  The  EPA  sees  this  Federal  plan 
as  an  interim  measure  to  ensure  that 
Congressumallv  mandated  emission 
standards  under  authoritv  of  sections 
1  11  and  129of  theCAA  are 
implemented  until  States  assume  their 
rni.>  as  the  preferred  implementers  of 
the  ^missions  guidelines.  Thus,  the  EPA 
en(  I  MiraL:fN  St  itf-s  to  eithf'r  use  the 
Feiier.ii  (n.ui  is  a  template  to  reduce  the 
effort  needed  to  develop  their  own  plans 
nr  t'!  siinplv  take  dnlnnation  to  directly 
implement  .\i\A  cut  ir(  •■  the  guidelines. 
States  without  an\  t'Xisting  CTSWI  units 
are  required  to  submit  to  the 
Administrator  a  letter  of  negative 
declaration  certifying  that  there  are  no 
CISWI  units  in  the  State.  No  plan  is 
required  for  States  that  do  not  have  anv 
CISWI  units 

A^  <il^(  ;i^^.  il  in  section  VII. E  of  this 
prcimdif   liiiiian  Tribes  may,  but  are 
not  ifquirt'd  'II.  submit  Tribal  plans  to 
cover  CISWI  units  in  Indian  Countrv.  A 
Tribe  may  submit  to  the  Administrator 
I  li>tter  of  negative  declaration  certifying 
tn  It  IK)  CISWI  units  are  located  in  the 
I'ribai  area.  No  plan  is  required  for 
tribes  that  do  not  have  anv  C'ISWI  units. 
CISWI  units  located  in  States  or  Tribal 
areas  that  mistakenly  submit  a  letter  of 
nt'g ativR  declaration  would  be  subject  to 


the  Federal  plan  until  a  State  or  Tribal 

plan  has  been  approved  and  becomes 
effective  covering  those  CISWI  units. 

Sections  1 1 1  and  129  of  the  CiAA  and 
40  CFR  60.27(c)  and  (d)  require  the  EPA 
to  develop,  implement,  and  enforce  this 
P'ederal  plan  to  ( (i\rr  existing  ('LSWI 
units  located  in  States  that  do  not  have 
an  approved  plan  within  two  vears  after 
promulgation  of  the  emission  guidelines 
(bv  December  1.  2002,  for  CISWI  units), 
Tiiday's  ac:tion  promulgates  a  Federal 
plan  for  CISWI  units  that  are  not  yet 
I  ii\  I'li'd  b\  .ill  a[)proved  ,St,ite  or  Tribal 
plan 

C,  U  hat  Inipiii  t  /^ors  thr  I 'S  Appeals 
(.'ourt  Henuiiul  and  the  EPA  s  Granting 
of  a  Request  for  Peconsidenition  Have 
on  This  Federal  Plan  ' 

Subsequent  to  the  EPA's 
pronnilgatimi  nf  the  final  rule 
establishing  the  New  .Source 
Performance  Stand, mis  iNSPS  and  the 
Emission  Guideliiu's  i  Ktijfor  CISWI 
units,  two  event>  nc  (  urred  that 
potentially  could  result  in  substanti\e 
changes  to  these  standards.  First,  in 
August  2001.  the  EPA  granted  a  request 
for  reconsideration,  pursuant  to  sec  tion 
:<07(d)(7)(B)oftheCAA.  submitted  on 
behalf  of  the  National  Wildlife 
Federation  and  the  Louisiana 
Environmental  Action  Network,  rel.ited 
to  the  definition  of  "commercial  and 
industrial  solid  w.iste  inc  iner.ition  unit" 
in  the  EPA's  CISWI  rul.Mn.ikiiig   In 
granting  this  petition  tor 
reconsideration,  the  EP.\  agreed  to 
undertake  further  notice  ami  i  nminent 
proceedings  related  to  thit  definition. 
Second,  on  lanuarv  30.  2001,  the  Sierra 
Club  filed  a  petition  foi  o'\  icw  m  tln' 
U.S.  Court  of  Appeals  lor  the  I)  ( . 
Circuit  challenging  the  EPA's  tmai 
CISWI  rule.  On  Sept.  (>.  2001.  the  Court 
entered  an  order  granting  the  lil'.X  s 
motion  for  a  voluntarv  remand  of  the 
CISWI  rule  without  vac  .ituov  Ihe  KPAs 
request  for  a  voluntarv  r>in,ind  of  the 
final  CISWI  rule  was  inttmded  to  allow 
the  EPA  to  address  conc:erns  related  to 
the  EPA's  procedures  for  I'stablishing 
MACT  floors  for  CISWI  umls  in  Imht  ot 
the  DC  Ciircuit  Court  .s  dt^c.ision  in 
Cement  Kiln  Recycling  Coalitnm  \    hPA. 
255  F.3d  855  (DC  Cir.  2001). 

Neither  the  EPA's  granting  of  the 
petition  for  reconsideration,  nor  tln' 
Court's  order  granting  a  voluntary 
remand,  stay,  vacate  or  otherwise 
influence  the  effectiveni'-,s  of  the 
currently  existing  CISW  1  legul  ilioii> 
Specifically,  section  307(d)(7)(H,  o)  the 


CAA  provides  that  "reconsideration 
shall  not  postpone  the  effectiveness  of 
the  rule,"  except  that  "lt]he 
effectiveness  of  the  rule  may  be  stayed 
during  such  reconsideration  *    *   *  bv 
the  Administrator  or  the  court  for  a 
period  not  to  exceed  three  months,"  In 
this  case,  neither  the  EPA  nor  the  court 
stayed  the  effectiveness  of  the  final 
CISWI  regulations  in  connection  with 
the  reconsideration  petition.  Likewise, 
the  DC  Circuit  granted  the  EPA's  motion 
for  a  remand  without  vacature. 
Therefore,  the  Court's  remand  order  had 
no  impact  on  the  effectiveness  of  the 
current  fTSWl  regulations.  Because  the 
existing  CLSWI  regulations  remain  in 
full  eff(?ct,  the  EPA's  obligation  under 
section  129(b)(3)  of  the  CAA  to 
promulgate  a  Federal  plan  (to 
implement  those  regulations  for  existing 
units  that  are  not  covered  bv  an 
approved  and  effective  State  plan) 
remains  unchanged.'  Therefore,  the 
EPA  is  complying  with  its  statutory 
obligations  by  promulgating  the  Federal 
plan  for  CISWI  units. 

To  the  extent  that  the  EPA  might  take 
action  in  the  future  that  results  in 
c:hanges  in  the  underlving  CLSWI  rule, 
in  response  to  the  petition  for 
reconsidt^ration  or  in  respcmse  to  the 
voluntarv  remand,  the  EPA  will 
simultancHuislv  amend  this  Federal  plan 
to  reflec:t  anv  such  changes.  If  such 
changes  become  necessary,  interested 
partifis,  including  States  and  sources, 
will  have  the  opportunitv  to  provide 
comments,  and  thi>  EPA  will  reasonablv 
ac:c(Hnmodate  th(>  f:oncerns  of 
commenters  as  appropriate. 

n  Status  nt  State  Plan  Submittals 

Sections  1  Hid)  and  129(b)(2)  of  the 
CAA,  as  amended.  42  C.S  C:,  74n(d) 
and  7429(b)(2).  authorize  EPA  to 
develop  and  implement  a  Federal  plan 
for  CISWI  loc;ated  in  States  with  no 
approved  <tncl  effec:tive  State  plan.  Table 
2  summarizes  the  c:urrent  status  of  State 
plans.  The  CISWI  covered  in  EPA- 
approved  State  plans  are  not  subject  to 
the  CISWI  Federal  plan,  as  of  the 
effective  date  specified  in  the  Federal 
Register  notice  announcing  the  EPA's 
approval  of  the  State  plan.  The  EPA  is 
not  expec:ting  State  plans  to  be 
submitted  by  the  States  that  submitted 
negative'  declarations,  Howe\'er,  in  the 
unlikelv  event  that  there  are  CHSWI 
units  loc  ated  in  th(>s(>  States,  this 
Federal  plan  would  automatically  apply 
to  such  (IISWI  units. 


'  Similarly,  the  obligations  of  States  and  sources 
are  unaffected  by  the  reconsideration  petition  and 
the  remand. 
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Table  2.— Status  of  State  Plans 


I.  states  With  EPA-Approved  State  Plans 


Alabama,  Florida,  Indiana,  Mississippi,  New  Hampshire,  West  Virginia. 


II.  Negative  Declaration  SulMnitted  to  EPA 


Arizona,  Albuquerque  in  New  !\4exioo.  Clarit  County  in  Nevada,  Colorado,  Delaware.  District  of  Columbia,  Forsyth  County  in  North  Carolina. 
Kansas  Kentucky,  Knox  County  in  Tennessee,  Maine,  Maricopa  County  in  Arizona,  Mecklenburg  County  in  North  Carolina,  Memphis/Shelby 
County  in  Tennessee,  Missouri,  Montana,  New  Yortc,  Nebraska,  New  Mexico,  City  of  Philadelphia  in  Pennsylvania,  Pima  County  in  Arizona. 
Pinal  County  in  Arizona,  Rhode  Island,  South  Dakota,  Utah,  Vemiont,  Virgin  Islands,  Washoe  County  in  Nevada.  Western  County  in  North 
Carolina,  Wyoming. 


ill.  Final  State  Plan  Submitted  to  EPA 


Louisiana,  Nashville/Davidson  County  in  Tennessee,  North  Carolina,  South  Carolina,  Puerto  Rico. 


IV.  Draft  State  Plan  SutHnitted  to  EPA 


Allegheny  County  in  Pennsylvania,  Maryland,  North  Dakota,  Ohio,  Oklahoma,  Virginia. 


The  EPA  is  currently  reviewing  final 
and  draft  State  plans  submitted  by  the 
States  listed  in  parts  III  and  IV  of  Table 
2.  The  Federal  plan  covers  CISWI  in 
these  States  until  these  State  plans  are 
approved  by  the  EPA  cind  become 
effective.  Other  States  are  making 
significant  progress  on  their  State  plans 
and  we  expect  many  State  plans  to  be 
approved  in  the  next  several  months.  As 
our  Regional  Offices  approve  State 
plans,  they  will  also,  in  the  same  action, 
amend  the  appropriate  subpart  of  40 
CFR  part  62  to  codify  their  approvals. 
The  EPA  is  not  aware  of  any  Indian 
Tribes  that  are  developing  Tribal  plans. 

The  EPA  will  maintain  a  list  of  State 
plan  submittals  and  approvals  on  our 
Air  Toxics  Web  site  at  http:// 
viTvu'.  epa  .gov/ttn/a  tw/1 29/ciwi/ 
chvipg.btml.  The  list  will  help  CISWI 
owners  or  operators  determine  whether 
their  CISWI  is  affected  by  a  State  plan, 
a  Tribal  plan,  or  the  Federal  plan. 
Owners  and  operators  of  CISWI  units 
can  also  contact  the  EPA  Regional  Office 
for  the  State  in  which  their  CISWI  units 
are  located  to  determine  whether  there 
is  an  approved  and  effective  State  plan 
in  place. 

II.  Affected  Facilities 

A.  What  Is  a  CISWI  Unit? 

A  CISWI  unit  means  any  combustion 
device  that  combusts  commercial  and 
industrial  waste,  as  defined  in  the  final 
40  CFR  part  62,  subpart  III.  Commercial 
and  industrial  waste  is  defined  as  solid 
waste  combusted  in  an  enclosed  device 
using  controlled  flame  combustion 
without  energy  recovery  that  is  a 
distinct  operating  unit  of  any 
commercial  or  industrial  facility 
(including  field-erected,  modular,  and 
custom  built  incineration  units 
operating  with  starved  or  excess  air),  or 
solid  waste  combusted  in  an  air  curtain 


incinerator  without  energy  recovery  that 
is  a  distinct  operating  unit  of  any 
commercial  or  industrial  facility.  Fifteen 
types  of  combustion  units,  which  are 
listed  in  section  62.14525  of  subpart  III 
are  conditionally  exempt  from  the 
Federal  plan. 

B.  Does  the  Federal  Plan  Apply  to  Me? 

The  Federal  plan  applies  to  you  if  you 
are  the  owner  or  operator  of  a 
combustion  device  that  combusts 
commercial  and  industrial  waste  (as 
defined  in  subpart  III)  and  the  device  is 
not  covered  by  an  approved  and 
effective  State  or  Tribal  plan  as  of 
December  1,  2002.  The  Federal  plan 
covers  your  CISWI  unit  until  the  EPA 
approves  a  State  or  Tribal  plan  that 
covers  your  CISWI  unit  and  that  plan 
becomes  effective. 

If  you  began  the  construction  of  your 
CISWI  unit  on  or  before  November  30, 
1999,  it  is  considered  an  existing  CISWI 
unit  and  could  be  subject  to  the  Federal 
plan.  If  you  began  the  construction  of 
your  CISWI  unit  after  November  30, 
1999,  it  is  considered  a  new  CISWI  unit 
and  is  subject  to  the  NSPS.  If  you  began 
reconstruction  or  modification  of  your 
CISWI  unit  prior  to  June  1.  2001.  it  is 
considered  an  existing  CISWI  unit  and 
could  be  subject  to  the  Federal  plan. 
Likewise,  if  you  began  reconstruction  or 
modification  of  your  CISWI  unit  on  or 
after  June  1,  2001,  it  is  considered  a  new 
CISWI  unit  and  is  subject  to  the  NSPS. 

Your  CISWI  unit  is  subject  to  this 
Federal  plan  if  on  November  3.  2003, 
the  EPA  has  not  approved  a  State  or 
Tribal  pltm  that  covers  your  unit,  or  the 
EPA-approved  State  or  Tribal  plan  has 
not  become  effective.  The  specific 
applicability  of  this  plan  is  described  in 
sections  62.14510  through  62.14531  of 
subpart  III. 


Once  an  approved  State  or  Tribal  plan 
is  in  effect,  the  Federal  plan  no  longer 
applies  to  a  CISWI  unit  covered  by  such 
plan.  An  approved  State  or  Tribal  plan 
is  a  plan  developed  by  a  State  or  Tribe 
that  the  EPA  has  reviewed  and 
approved  based  on  the  requirements  in 
40  CFR  part  60,  subpart  B  to  implement 
and  enforce  40  CFR  part  60.  subpart 
DDDD.  The  State  or  Tribal  plan  is 
effective  on  the  date  specified  in  the 
notice  published  in  the  Federal  Register 
announcing  the  EPA's  approval  of  the 
plan. 

Today's  promulgation  of  the  CISWI 
Federal  plan  does  not  preclude  States  or 
Tribes  from  submitting  a  plan.  Once  the 
EPA  approves  a  State  or  Tribal  plan, 
then  the  Federal  plan  will  no  longer 
apply  to  CISWI  units  covered  by  the 
State  or  Tribal  plan  as  of  the  effective 
date  of  the  State  or  Tribal  plan.  (See  the 
discussion  in  "Federal  Plan  Becomes 
Effective  Prior  to  Approval  of  a  State  or 
Tribal  Plan"  in  section  VII. C  of  this 
preamble.)  If  a  CISWI  unit  were  to  be 
overlooked  by  a  State  or  Tribe  and  the 
State  or  Tribe  submitted  a  negative 
declaration  letter,  or  if  an  individual 
CISWI  unit  were  not  to  be  covered  by 
an  approved  and  effective  State  or 
Tribal  plan,  the  CISWI  unit  would  be 
subject  to  this  Federal  plan. 

C.  How  Do  I  Determine  if  My  CISWI  Unit 
Is  Covered  by  an  Approved  and 
Effective  State  or  Tribal  Plan? 

Part  62  of  Title  40  of  the  Code  of 
Federal  Regulations  identifies  the 
approval  and  promulgation  of  section 
llKdIand  section  129  State  or  Tribal 
plans  for  designated  facilities  in  each 
State  or  area  of  Indian  Country. 
However,  part  62  is  updated  only  once 
per  year.  Thus,  if  part  62  does  not 
indicate  that  your  State  or  Tribal  area 
has  an  approved  and  effective  plan,  you 
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shoiild  cont.ict  vour  State 
t'n\  irf)nnu'ntdl  a^enc  v's  air  director  Of 
vmir  EPA  RegKindl  Office  (Table  1)  to 
determine  if  approval  occurred  since 

publication  of  thf  most  rco'nt  version 
part  62 

III.  Element.s  of  the  ClSWl  Federal  Plan 

Sincf  this  Ft'dtTtil  plan  covers  CiSWI 
units  lo<  ated  in  States  and  areas  of 


Indian  (^ountrv  where  plans  are  not  yet 
in  ffft'Ct.  the  p]P.-\  has  included  in  the 
Federal  plan  the  same  elements  as  are 
reijuired  for  State  plans:  (1) 
if     Identification  of  legal  authoritv  and 
riif(  hanisms  for  implementation.  (2) 
inventory  of  ("ISVVl  units,  (3)  emissions 
inventory,  (4)  emission  limitations,  (5) 
compliance  schedules,  (ti)  waste 
management  plan.  (7)  testing. 


monitoring,  inspection,  reporting,  and 
recordkeeping,  (8)  operator  training  and 
qualification,  (9)  public  hearing,  and 
(10)  progress  reporting.  See  40  CFR  part 
60  subparts  B  and  C  and  sections  111 
and  129  of  the  CAA.  Each  plan  element 
is  described  below  as  it  relates  to  this 
CISWI  Federal  plan.  Table  3  lists  each 
element  and  identifies  where  it  is 
located  or  codified. 


Table  3.— Elements  of  the  CISWI  Federal  Plan 


Element  of  ttie  CISWI  federal  plan 


Location 


Legal  auttionty  an<j  enforcement  mechanism  Sections  129(b)(3)  111(d),  301(a),  and  301(d)(4)  of  the  CAA. 

Inventory  of  Affected  MWC  Units  Docket  A-2000-52. 

Inventory  of  Emissions      Docket  A-2000-52. 

Emission  Limits     40  CFR  62.14630-62.14645. 

Compliance  Schedules    40  CFR  62  14535-62.14575. 

Operator  Training  and  Qualification  40  CFR  62  14595-62.14625. 

Waste  Management  Plan       40  CFR  62.14580-62.14590. 

Record  of  Public  Heanngs      Docket  A-2000-52 

Testing,  Momtonng,  Recordkeeping,  and  Reporting    40  CFR  62  14670-62.14760. 

Progress  Reports  Section  III. J  of  this  preamble. 


_L 


A  Legal  Authority  and  Enforcement 
Mechanism 

1   EPA's  Legal  Authoritv  in  States 

Section  301(a)  of  the  CAA  provides 
the  EPA  with  broad  authoritv  to  write 
regulations  that  carrv  out  the  functions 
of  the  CAA.  Sections  11 1(d)  and 
129(b)(3)  of  the  CLA.^  direct  the  EPA  to 
develop  a  Federal  plan  for  States  that  do 
not  submit  approvable  State  plans. 
Sections  1 1 1  and  129  of  the  CAA 
provide  the  EPA  with  the  authoritv  to 
implement  and  enforce  the  Federal  plan 
in  cases  where  the  State  fails  to  submit 
a  satisfactorv  State  plan  Section 
129(b)(3)  of  the  CAA  requires  the  EPA 
to  develop,  implement,  and  enforce  a 
Federal  plan  within  two  vears  after  the 
date  the  relevant  emission  guidelines 
are  promulgated  (bv  December  1,  2002, 
for  CISWI  units).  Compliance  with  the 
emission  guidelines  cannot  be  later  than 
five  years  after  the  relevant  emission 
guidelines  are  promulgated  (bv 
December  1,  2005.  for  CISWI  units). 

2.  EPA's  Legal  Authority  in  Indian 
Country 

Section  301  of  the  CAA  provides  the 
EPA  with  the  authority  to  administer 
Federal  programs  in  Indian  Country.  See 
sections  301(a)  and  (d).  Section 
301(d)(4)  of  the  CAA  authorizes  the 
Administrator  to  directly  administer 
provisions  of  the  CAA  where  Tribal 
implementation  of  those  provisions  is 
not  appropriate  or  adrainistrativelv  not 
feasible.  See  section  VII. E  of  this 
preamble  for  a  more  detailed  discussion 
of  the  EPA's  authority  to  administer  the 
CISWI  Federal  plan  in  Indian  Country. 


This  Federal  plan  is  being 
promulgated  under  the  legal  authority  of 
the  CAA  to  implement  the  emission 
guidelines  in  those  States  and  areas  of 
Indian  Country  not  covered  by  an 
approved  plan  As  discussed  in  section 
VII  of  this  document,  implementation 
and  enforcement  of  the  Federal  plan 
mav  be  delegated  to  eligible  Tribal, 
State,  or  local  agencies  when  requested 
by  a  State,  eligible  Tribal,  or  local 
agencv.  and  when  the  EPA  determines 
that  such  delegation  is  appropriate. 

B  Inventnn  of  Affected  CISWI  Units 

I  he  Federal  plan  includes  an 
inventory  of  CISWI  units  affecied  by  the 
emission  guidelines.  (See  40  CFR 
60  25(a).)  Docket  number  A-200Q-52 
contains  an  inventory  of  the  CISWI 
units  that  may  potentially  be  covered  by 
this  Federal  plan  in  the  absence  of  State 
or  Tribal  plans  This  inventory  contains 
99  C:iSWI  units  in  30  States  and  one 
protectorate.  It  is  based  on  information 
collec;ted  from  State  and  Federal 
databases,  information  collection 
request  survey  responses,  and 
stakeholder  meetings  during  the 
development  of  the  CISWI  emission 
guidelines  The  EPA  recognizes  that  this 
list  may  not  be  complete.  Therefore, 
sources  potentially  subject  to  this 
Federal  plan  may  include,  but  are  not 
limited  to,  the  CISWI  units  listed  in  the 
inventory  memorandum  in  docket 
number  A-2000-52.  Any  CISWI  unit 
that  meets  the  applicability  criteria  in 
the  Federal  plan  rule  is  subject  to  the 
Federal  plan,  regardless  of  whether  it  is 
listed  in  the  inventory. 


C  Inventory  of  Emissions 

The  Federal  plan  includes  an 
emissions  estimate  for  CISWI  units 
subject  to  the  emission  guidelines.  (See 
40  CFR  60.25(a).)  The  pollutants  to  be 
inventoried  are  dioxins/furans, 
cadmium  (Cd).  lead  (Pb),  mercury  (Hg), 
particulate  matter  fPM),  hydrogen 
chloride  (HCl),  oxides  of  nitrogen 
(NOx),  carbon  monoxide  (CO),  and 
sulfur  dioxide  (SO2).  The  EPA  has 
estimated  the  emissions  from  each 
known  CISWI  unit  that  potentially  may 
be  covered  by  the  Federal  plan  for  the 
nine  pollutants  regulated  by  the  Federal 
plan. 

The  emissions  inventory  is  based  on 
available  information  about  the  CISWI 
units,  emission  factors,  and  typical 
emission  rates  developed  for  calculating 
nationwide  air  impacts  of  the  CISWl 
emission  guidelines  and  the  Federal 
plan.  Refer  to  the  inventory 
memorandum  in  docket  number  A- 
2000-52,  item  number  II-B-3  for  the 
complete  emissions  inventory  and 
details  on  the  emissions  calculations. 

D.  Emission  Limitations 

The  Federal  plan  includes  emission 
limitations.  (See  40  CFR  60.24(a).} 
Section  129(b)(2)  of  the  CAA  requires 
these  emission  limitations  to  be  "at  least 
as  protective  as"  those  in  the  emission 
guidelines.  The  emission  limitations  in 
this  Federal  plan  are  the  same  as  those 
contained  in  the  emission  guidelines. 
(See  Table  1  of  subpart  III.)  Section  V. 
of  this  preamble  discusses  the  emission 
limitations  and  operating  limits.  Table  2 
of  subpart  III  contains  operating  limits 
for  wet  scrubbers. 
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E.  Compliance  Schedules 

Increments  of  progress  are  required 
for  CISWI  units  that  need  more  than  1 
year  from  State  plan  approval  to 
comply,  or  in  the  case  of  the  Federal 
plan,  more  than  1  year  after 
promulgation  of  the  final  Federal  plan. 
(See  40  CFR  60.24(e)(1).)  Increments  of 
progress  are  included  to  ensure  that 
each  CISWI  unit  needing  more  time  to 
comply  is  making  progress  toward 
meeting  the  emission  limits. 

For  CISWI  units  that  need  more  than 
1  year  to  comply,  the  Federal  plan 
includes  in  its' compliance  schedule  two 
increments  of  progress  from  40  CFR 
60.21(h),  as  allowed  by  40  CFR 
60.24(e)(1)  and  required  by  40  CFR  part 
60,  subpart  DDDD  (§  60.2575).  The 
Federal  plan  includes  defined  and 
enforceable  dates  for  completion  of  each 
increment.  These  increments  of  progress 
are  (1)  submit  final  control  plan,  and  (2) 
achieve  final  compliance.  The 
increments  of  progress  are  described  in 
section  V.E  of  this  preamble. 

F.  Waste  Management  Plan 
Requirements 

A  waste  management  plan  is  a  written 
plan  that  identifies  both  the  feasibility 
and  the  methods  used  to  reduce  or 
separate  certain  components  of  solid 
waste  from  the  waste  stream  to  reduce 
or  eliminate  toxic  emissions  from 
incinerated  waste.  The  waste 
management  plan  must  be  submitted  no 
later  than  April  5,  2004.  Sections 
62.14580  through  62.14590  of  subpart  III 
contain  the  waste  management  plan 
requirements. 

G.  Testing,  Monitoring,  Recordkeeping, 
and  Reporting 

The  Federal  plan  includes  testing, 
monitoring,  recordkeeping,  and 
reporting  requirements.  (See  40  CFR 
60.25.)  Testing,  monitoring, 
recordkeeping,  and  reporting 
requirements  are  consistent  with 
subpart  DDDD,  and  assure  initial  and 
ongoing  compliance. 

H.  Operator  Training  and  Qualification 
Requirements 

The  owner  or  operator  must  qualify 
operators  or  their  supervisors  (at  least 
one  per  facility)  by  ensuring  that  they 
complete  an  operator  training  course 
and  annual  review  or  refresher  course. 
Sections  62.14595  through  62.14625  of 
subpart  III  contain  the  operator  training 
and  qualification  requirements. 

/.  Record  of  Public  Hearings 

The  proposed  Federal  plan  provided 
opportunity  for  public  participation  in 
adopting  the  plan.  No  requests  for  a 


public  hearing  were  received  by  the 
EPA. 

/.  Progress  Reports 

Under  the  Federal  plan,  the  EPA's 
Regional  Offices  will  prepare  aimual 
progress  reports  to  show  progress  of 
CISWI  units  in  the  Region  toward 
implementation  of  the  emission 
guidelines.  (See  40  CFR  60.25(e).)  States 
or  Tribes  that  have  been  delegated  the 
authority  to  implement  and  enforce  this 
Federal  plan  are  also  required  to  submit 
armual  progress  reports  to  the 
appropriate  EPA  Regional  Office. 

Each  progress  report  must  include  the 
following  items:  (1)  Status  of 
enforcement  actions;  (2)  status  of 
increments  of  progress;  (3)  identification 
of  sources  that  have  shut  down  oi 
started  operation;  (4)  emission  inventory 
data  for  sources  that  were  not  in 
operation  at  the  time  of  plan 
development,  but  that  began  operation 
during  the  reporting  period;  (5) 
additional  data  as  necessar>'  to  update 
previously  submitted  source  and 
emission  information;  and  (6)  copies  of 
technical  reports  on  any  performance 
testing  and  monitoring. 

IV.  Significant  Issues  and  Changes 
Since  Proposal 

A.  Applicability  of  the  Standards 

A  commenter  (IV-D-05)  representing 
electric  utilities  providing  service  to 
more  than  95%  of  the  nation's 
consumers  of  electricity  commented  in 
support  of  proposed  rules.  In  particular, 
the  commenter  endorsed  the  EPA's 
proposed  definitions  of  "commercial 
and  industrial  solid  waste  incineration 
unit"  and  the  corresponding  definition 
of  "commercial  and  industrial  waste." 
The  commenter  said  that,  taken 
together,  these  two  definitions  will 
ensure  that  the  proposed  Federal  plan 
requirements  do  not  inadvertently 
encompass  combustion  units,  including 
electric  utility  boilers,  that  burn 
materials  for  energy  recovery.  The 
commenter  amplified  this  endorsement 
noting  his  organization's  opinion  that 
the  proposed  rules  clarifv'  that  the 
section  129  program  was  not  intended 
by  Congress  to  encompass  electric 
utility  boiler  combustion  practices, 
including  those  circumstances  where 
electric  utility  boilers  co-combust  non- 
hazardous  solid  waste  with  fossil  fuels 
during  normal  production  operations. 
According  to  the  commenter.  it  was 
clear  from  the  legislative  history  of 
section  129  that  Congress  meant  only  for 
the  EPA  to  regulate  units  whose  primar>' 
function  is  to  incinerate  nonhazardous 
solid  waste,  not  electric  utility  boilers 
that  co-combust  small  amounts  of 


nonhazardous  waste  with  fuel  during 
the  production  of  electric  power.  The 
commenter  sought  to  underscore  that, 
for  purposes  of  this  rulemaking,  the  EPA 
correctly  adopted  the  same  definitions 
of  CISWI  and  commercial  and  industrial 
waste  incorporated  in  the  EG,  thereby 
excluding  from  the  CISWI  Federal  plan 
combustion  units,  including  electric 
utility  boilers,  that  engage  in  energy 
recovery'. 

The  EPA  notes  that  a  comment  letter 
endorsing  a  proposed  action  typically 
requires  no  response  on  our  part.  Here, 
we  remind  the  reader  that  after 
promulgating  the  final  rule  establishing 
the  NSPS  and  the  EG  for  the  CISWI 
category',  the  EPA  received  and  granted 
a  petition  for  reconsideration  related 
specifically  to  the  definition  of 
"commercial  and  industrial  solid  waste 
incineration  unit".  Thus,  the  EPA  will 
undertake  additional  notice  and 
comment  proceedings  related  to  this 
definition.  Additionally,  as  discussed 
above,  the  EPA  accepted  a  voluntary 
remand  (without  vacature)  on  the 
underlying  NSPS  and  EG  in  connection 
with  a  petition  for  review  filed  in  the 
Federal  Court  of  Appeals  for  the  D.C. 
Circuit.  We  clearly  acknowledged  this 
fact  also  in  the  proposal  for  this  Federal 
plan.  The  EPA  intends  to  take  final 
action  on  this  definitional  issue  in 
conjunction  with  the  EPA's  response  to 
the  remand.  As  we  noted  at  proposal, 
however,  since  the  current  EG  remain  in 
effect,  we  have  proceeded  to  develop  a 
Federal  plan  as  required  bv  section 
129(b)(3)  of  the  CAA. 

Since  the  Federal  plan  must  mirror 
the  substantive  requirements  of  the  EG. 
we  will  promulgate  a  Federal  plan 
which  includes  the  definitions  endorsed 
by  the  commenter.  To  the  extent  that  we 
might  take  action  in  the  future  that 
results  in  changes  to  the  definitions  in 
the  underlying  CISWI  EG,  we  will 
simultaneously  propose  amendments  to 
the  Federal  plan  to  reflect  any  such 
changes.  If  changes  become  necessary, 
interested  parties,  including  the 
commenter.  will  have  the  opportunity  to 
provide  comments.  We  will  reasonably 
accommodate  concerns  of  commenters 
as  appropriate. 

One  commenter  (IV'-D-Ol) 
representing  a  State  air  pollution  control 
dgencv  noted  a  discrepancy  between  the 
proposed  Federal  plan  and  EG 
requirements  for  air  curtain  incinerators 
(ACI)  regarding  the  types  of  wastes 
qualif\'ing  for  the  exemption  of  ACI 
from  CISWI  emission  limits.  The 
commenter  observed  that  the  proposed 
plan  specifies  certain  requirements  if 
the  ACI's  burn  only  100  percent  wood 
waste  and  clean  lumber.  By  contrast,  the 
EG  and  NSPS  specify-  certain 
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requirements  if  the  ACI  burn  100 
percent  wciod  waste,  100  percent  clean 
lumber,  or  100  percent  wood  waste, 
clean  lumber,  ajid/or  vard  waste.  The 
commenter  asked  that  the  EPA  explain 
and  correct  the  discrepancy  as 
appropriate. 

We  agree  that  the  commenter's 
observation  was  correct.  The  proposed 
regulatorv  language  has  been  amended 
to  duplicate  the  applicabilitv  of  the  EC. 
Further,  a  definition  of  vard  waste  has 
been  included  to  provide  c:laritv  on  the 
meaning  of  the  term  '  vard  wastes"  for 
the  purpcjses  of  this  Federal  plan  The 
term  "yard  wastes"  as  defined  in  the 
final  rule  for  the  CISVVI  Federal  plan 
inc  ludes  the  excluded  wastes  listed  in 
paragraph  ( 1 )  of  the  definition  of  "wood 
waste"  in  ^  62.14840  of  the  rule.  This 
definition  of  "yard  wastes"  is  consistent 
with  the  one  pre\  iouslv  promulgated  in 
the  .\'SPS  for  large  municipal  waste 
rombusfors  (40  CFR  Part  60  Subpart  Eb). 
Overall,  these  changes  will  mai-e  the 
final  rule  better  cnmport  to  the  language 
in  section  124(gJ(  1 !  of  the  CAA 

One  commenter  (IV-(r-01)  supports 
the  rationale  behind  the  exemption  in 
§§62  14.525(n)(7)  and  62  2555(n)(7) 
which  exempts  "I'nits  burning  onlv 
photographic:  film  to  recover  silver." 
However,  the  commenter  believes  that 
for  this  exemption  to  be  effec:tive.  it 
should  be  broadened  to  cover 
photographic  materials,  since  there  is  a 
broad  range  of  photographic  materials 
that  are  burned  together  to  recover 
silver  These  materials  include,  not  onh 
film,  but  paper,  filters,  sludges  and 
other  photosensitive  materials. 
.Accordinglv.  the  c;ommenter 
recommended  changing  the  wording  of 
§62.14.T25(n)(7)  to  read  as  follows:  "(7) 
Units  burning  only  photographic 
materials  to  recover  silver  " 

.Another  commenter  (I\'-Ci-04) 
requested  a  similar  change  to  the  draft 
rules  to  formalize  an  exemption  for 
carbon  regeneration  furnaces  used  in  the 
corn  wet  milling  industr\-  He  asked  for 
the  proposed  rule  to  be  amended  to 
reflect  the  EP.A's  granting  of  a  petition 
for  exemption  of  these  sources  on 
September  24.  2002  To  accomplish  thi^ 
purpose,  we  were  asked  to  add  language 
to  §62.14525(n)  reading  as  fcdlows: 
"Units  burning  contaminants  adsorbed 
by  spent  activated  c;arb(m  when  the 
spent  carbon  is  being  regenerated  for 
reuse  in  manufacturing  processes." 

While  EPA  understands  the  basis  for 
both  comments,  in  light  of  section 
129(g}  of  the  CAA.  we  do  not  believe 
that  adopting  additional  specific 
exemptions  in  the  Federal  Plan  is  the 
appropriate  approach  First,  the 
appropriate  mechanism  for  rec}uesting 
exemptions  beyond  those  expressly 


provided  for  in  the  EC  is  the  petition 
process  described  in  §  60.202,5  of  the 
NSPS  and  §  60  2558  of  the  EC;.  .Second, 
we  do  not  believe  that  it  is  appropriate 
to  list  in  the  Federal  plan  eac;h 
exemption  that  EPA  approves  under 
these  provisions  We  are  concerned  that 
making  the  requested  c:hanges  would 
cause  a  disc:repancv  betwcH-n  the 
express  applicability  of  the  EC  and  the 
Federal  plan.  To  avoid  such 
discrepancies,  the  EP.A  would  need  to 
simultaneously  amend  the  Federal  plan 
and  the  V.C  eac:h  time  we  approve  a  new 
exemption  under  §60.2558.  However, 
each  change  in  the  Federal  plan  for  new 
exemptions  would  c  ause  the  Federal 
plan  tn  differ  from  .State  plans. 
To  af)propriately  account  for 
exemptums  approved  under  §§60.2025 
and  60.2558.  while  ensuring  that  the 
Federal  plan  is  consistent  with  the 
recjuirements  of  the?  EC,  we  have 
amended  the  final  rule  to  include  a  new 
p.iragraph  62.14525(n)(8)   This 
pniMMiin  exempts  from  the  Federal 
plan  sources  which  are  granted 
exemptions  from  the  NSPS  and  EC 
through  the  petition  proc:ess.  Thus,  in 
order  to  secure  an  exemption  from  the 
Federal  plan  requirements  ba.sed  on  a 
facility's  status  as  a  chemical  recovery 
unit,  the  fac:ilit\  need  onlv  apply  for  and 
receive  an  exemption  under  the; 
appropriate  provision  of  the  NSPS  or 
the  EC.  Accordingly,  we  have  also  re- 
drafted §  62. 14530  to  advise  owners/ 
nperators  of  chemical  rtMoverv  units  not 
listed  in  paragraph  62.14525(nJ  of  the 
appropriate  method  to  request 
exemptions 

We  received  c;omment  (IV-D-O.'J)  from 
an  operator  of  CISWl  units  in  Alaska 
who  requested  changes  to  the  proposed 
rules  to  fit  circumstances  deemed 
unique  to  operation  of  the  Alaskan 
pipeline  The?  commenter  suggested  that 
a  lower  size  cutoff  should  be  added  to 
the  final  rule  to  reflect  the  ec:onomic 
impacts  of  installing  emission  c:ontrols 
in  verv  remote  locations.  The 
commenter  further  requested  outright 
exemption  of  emergency-use  CISWI. 
The  primary  c  imc:c!rn  given  was 
eliminatum  of  non-hazardous  debris 
from  the  c:leanup  of  large  oil  spills.  The 
commenter  noted  that  for  large  oil  spill 
rc^sponse  iiperaticms,  incinerators  would 
be  a  \'dlual)le  form  of  equijiment  to 
environmentally  and  safely  dispose  of 
large  amounts  of  boom,  sorbent  pads, 
and  personal  protective  equipment 
emplo\ed  in  a  c  lean-up.  He  said  that 
land-filling  such  materials  is  not  a 
viable  option  bee  ause  of  the  remote 
locations.  He  c:onsidered  bagging  and 
shipping  suc;h  waste  away  from  the 
locale  of  a  spill  infeasible  and  was  not 
aware  of  any  Alaskan  facilities  that 


could  handle  the  large  volumes  of  oily 
waste  they'd  receive.  While  requesting 
that  the  EPA  include  in  the  final  Federal 
plan  an  exemption  for  emergency  use 
CISWI,  the  commenter  would  not  object 
to  establishment  of  minimal  standards 
such  as  unit  capacity  limitations  in  such 
an  exemption. 

We  see  section  129(a)  of  the  CAA 
providing  discretion  to  consider  cost, 
non-air  health  and  environmental 
impacts  and  energy  requirements  in  the 
establishment  of  emission  standards  for 
CISWI.  However,  the  EPA  may  not 
consider  such  factors  in  establishing  the 
minimum  stringency  for  controls  under 
section  129(a)(2).  Moreover,  Section  129 
does  not  permit  the  EPA  to  exclude 
incinerators  from  coverage  under  the 
regulations  based  on  the  size  of  the 
incinerator  unit.  Finally,  the  emission 
limits  for  CISWI  units  were  established 
in  the  manner  prescribed  by  law  for 
determining  that  minimal  level  during    ' 
development  of  the  EG.  The  function  of 
this  Federal  plan  is  not  to  make 
substantive  changes  to  those 
requirement,  but  to  implement  those 
requirements  in  States  that  do  not  adopt 
State  plans.  Section  129(b)  requires  us 
to  include  in  the  Federal  plan  all 
provisions  of  the  guidelines.  Thus,  it 
would  be  inappropriate  to  change  this 
Federal  plan  in  the  manner  requested  by 
the  commenter. 

B  Compliance  Schedule 

Two  commenters  (IV-D-02,  IV-G-02) 
asked  us  to  revise  the  compliance 
schedule  for  existing  CISWI  units 
subject  to  Federal  plan  to  be  consistent 
with  the  compliance  schedule  provided 
in  the  EC.  Both  cited  section  60.2535  of 
the  CISWI  EC,  wherein  the  regulation 
requires  compliance  "as  expeditiously 
as  practicable,"  or  by  the  earlier  of  two 
dates:  three  years  after  the  effective  date 
of  State  plan  approval  or  by  December 
1,  2005.  Both  noted,  however,  that 
section  62.14535  of  the  proposed 
Federal  plan  provides  only  one  year 
after  promulgation  of  the  CISWI  Federal 
plan  for  final  compliance.  One  writer 
asked  us  to  synchronize  the  compliance 
dates  for  CISWI  units,  whether  they  are 
regulated  under  a  State  plan  or  the 
Ff^deral  plan.  The  other  expressed 
c:oncern  that  similar  units  in  different 
States  may  have  different  compliance 
dates.  We  were  asked  to  revise  the 
Federal  plan  to  require  compliance  as 
expeditiously  as  practicable,  but  not 
later  than  the  earlier  date  of  December 
1 ,  2005,  or  three  years  after 
promulgation  of  the  Federal  plan. 

In  reply,  we  note  our  expectation  that 
schedules  for  combustion  units  subject 
to  section  129  requirements  should 
differ.  Because  compliance  schedules 
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are  often  tied  to  the  time  of  State  plan 
approval,  most  State  plans  will  have 
differing  compliance  dates.  Hence,  State 
plans  and  Federal  plans  are  not 
expected  to  have  the  same  compliance 
dates  for  a  given  category  of  sources. 
Furthermore,  State  plans  and  the 
Federal  plan  have  the  obligation  to 
require  compliance  "as  expeditiously  as 
practicable."  This  is  specifically 
required  in  section  129(f)(2)  of  the  CAA 
as  well  as  in  40  CFR  60.24(c)  and  may 
be  sooner  than  the  worst  case  dates 
identified  in  the  emission  guidelines. 

State  plans  were  due  on  December  1, 
2002.  If  a  State  or  Tribe  with  existing 
CISWl  units  did  not  submit  an 
approvable  plan  by  December  1,  2002, 
sections  129  and  111  of  the  CAA  require 
the  EPA  to  develop,  implement,  and 
enforce  a  Federal  plan  for  units  located 
in  that  State  or  Tribal  area.  By 
developing  the  Federal  plan,  we 
assumed  the  burden  of  implementing 
the  EG  for  CISWI  units  not  covered  by 
an  approved  and  effective  State  or 
Tribal  plan.  In  the  Federal  plan,  as  in  a 
State  plan,  the  implementing  agency  has 
the  discretion  to  apply  an  appropriate 
compliance  schedule  to  the  source 
category.  In  the  case  of  the  Federal  plan, 
we  developed  our  schedule  to  achieve 
compliance  with  provisions  of  the  EG  as 
expeditiously  as  practicable,  based  on 
the  feasibility  of  owners  or  operators  to 
retrofit  combustion  units  with  air 
pollution  control  devices. 

Mindful  of  the  requirements  of 
section  129(f)(2),  we  examined  the 
feasibility  for  owners  or  operators  to 
retrofit  combustion  units  with  air 
pollution  control  devices  prior  to 
proposal.  Based  upon  similarities  in  size 
and  upon  examination  of  eight  case 
studies  (Docket  No.  A-98-24,  II-A-1)  of 
hospital  medical  infectious  waste 
incineration  (HMIWI)  units  that 
completed  retrofits  of  types  of  controls 
needed  to  meet  the  HMIWI  Federal 
plan,  we  chose  to  require  compliance 
within  one  year  after  publication  of  the 
final  CISWI  Federal  plan.  Oui  rationale 
for  the  compliance  schedule  is 
discussed  fully  in  the  proposal 
preamble  at  67  FR  70646. 
Implementation  of  the  EG  and  Federal 
plans  for  HMIWI  have  shown  that  our 
expectations  were  well-founded.  We 
concluded  that  CISWI  owners  and 
operators  could  meet  the  final 
compliance  date  just  as  promptly  and 
efficiently.  Also,  we  noted  that  in 
addition  to  the  one  year  extension 
provision  of  the  Federal  plan,  owner/ 
operators  could  have  used  the  time 
between  promulgation  of  the  final 
CISWI  EG  (or  proposal  of  the  Federal 
plan)  and  promulgation  of  this  Federal 
plan  to  plan  and  begin  retrofits. 


However,  the  EPA  expects  that  some 
CISWI  units  could  need  more  than  one 
year  to  comply,  as  did  some  HMIWI 
units,  due  to  site-specific  circiunstances. 
For  units  that  may  have  more  complex 
retrofits  or  constraints  that  prevent  them 
from  compl3ang  within  one  year,  the 
Federal  plan  establishes  increments  of 
progress  and  those  units  must  comply 
within  two  years. 

Thus,  we  will  retain  the  proposed 
compliance  schedule  in  the  final  CISWI 
Federal  plan.  Existing  CISWI  imits  must 
comply  within  one  year  after 
publication  of  the  final  rule  in  the 
Federal  Register  or  meet  increments  of 
progress  and  comply  within  two  years 
after  publication  of  the  final  rule  in  the 
Federal  Register. 

We  received  a  request  (rV-G-02)  to 
clarify  the  compliance  schedule  for 
IC^ISWI  units  that  may  lose  the  rule 
exemption  provided  in  §  62.14525(n)(4) 
after  die  effective  date  of  the  rule. 
Section  62.14525(n)(4)  exempts 
chemical  recovery  units  burning  only 
manufacturing  byproduct  streams/ 
residues  containing  catalyst  metals 
which  are  reclaimed  and  reused  as 
catalysts  or  used  to  produce  commercial 
grade  catalysts.  The  commenter  owns  an 
operating  site  which  he  believes 
qualifies  for  an  exemption  fi-om  the 
requirements  of  the  CISWI  Federal  plan 
because  catalyst  metals  in  incinerator 
fly  ash  are  reclaimed  off  site  or  used  in 
making  commercial  grade  catalysts.  The 
commenter  is  concerned  about  the 
potential  imavailability  of  an  off-site 
reclamation  facility  and  requested  that 
we  provide  at  least  three  years  after  the 
loss  of  his  expected  rule  exemption  for 
final  compliance  with  the  rule 
requirements. 

As  outlined  above  and  in  the 
preamble  to  the  proposed  rule,  we 
respond  by  stating  our  expectation  that 
most  CISWI  units  will  reach  final 
compliance  promptly  and  efficiently. 
Those  CISWI  units  that  become  exempt 
through  §§62.14525  and  62.14530  of  the 
Federal  plan,  but  lose  that  exemption 
after  the  compliance  date  of  the  Federal 
plcui,  must  begin  complying  with  the 
requirements  of  the  Federal  plan 
immediately  upon  loss  of  the 
exemption.  Moreover,  section  129(b)(3) 
requires  that  all  CISWI  units  must  be  in 
compliance  with  the  requirements  of  a 
State  or  Federal  plan  no  later  than  five 
years  after  promulgation  of  the  emission 
guidelines,  which  is  December  1,  2005. 
Therefore,  we  would  not  have  the 
authority  to  allow  a  compliance  date 
three  years  after  loss  of  an  exemption, 
as  suggested  by  the  commenter. 

If  owners  or  operators  of  affected 
CISWI  units  anticipate  that  they  will  not 
be  exempt  in  the  future,  we  encourage 


them  to  begin  plans  for  installation  of 
any  controls  needed  to  meet  the  CISWI 
emission  limits.  According  to  this  final 
Federal  plan,  owners  or  operators  are 
required  to  either:  (1)  Reach  final 
compliance  by  the  date  one  year  after 
publication  of  this  final  rule  in  the 
Federal  Register;  or  (2)  meet  increments 
of  progress  and  reach  final  compliance 
by  the  date  two  years  after  publication 
of  this  final  rule  in  the  Federal  Register. 
The  final  compliance  schedule  and 
increments  of  progress  are  contained  in 
§§62.14535  through  62.14575  of  the 
final  CISWI  Federal  plan.  Therefore,  any 
unit  that  loses  its  exemption  after  the 
applicable  compliance  dat*"  [one  year 
from  publication  of  this  fi;  -J  Federal 
plan,  or  if  a  facility  has  met  all  the 
requirements  related  to  increment    of 
progress,  two  years  after  th    publication 
of  this  final  Federal  Plan)  must  meet  the 
applicable  standards  as  of  the  date  that 
it  loses  its  exemption.  Similarly,  if  a 
facility  loses  an  exemption  prior  to  the 
applicable  compliance  date,  the  facility 
must  meet  the  required  standards  as  of 
the  compliance  date. 

The  same  commenter  (rV-G-02) 
opined  that  the  proposed  petition 
requirements  in  §  62.14536  for  one  year 
compliance  extensions  are  unnecessary. 
He  said  that  the  CISWI  EG  include  no 
corresponding  requirement  for 
compliance  extensions  beyond  meeting 
the  two  increments  of  progress.  The 
commenter  believes  the  increment  of 
progress  requirements  in  proposed 
§  62.14540  are  sufficient  and  requested 
that  EPA  remove  the  proposed 
requirements  in  §62.14536. 

We  disagree.  To  develop  the  CISWI 
Federal  plan,  we  must  determine  how  to 
fill  in  implementation  details  not 
spelled  out  in  the  EG  or  subpart  B, 
including  how  and  when  to  grant 
compliance  extensions  (as  must  States 
when  developing  State  plans).  The  EG 
provide  a  framework  for 
implementation,  but  some  details  need 
to  be  developed  through 
implementation  plans.  Paragraph 
129(f)(2)  requires  that  the  EG  be  applied 
as  expeditiously  as  practicable.  Our 
prior  experience  with  similar  sources 
shows  that  requiring  compliance  within 
12  months  of  promulgation  of  the  final 
rule  is  generally  achievable  and  this  is 
reflected  in  the  proposed  rule.  Prior 
experience  also  shows  that,  in  some 
instances,  site-specific  concerns  can 
make  a  one  year  compliance  schedule 
impracticable  and  that  is  also  reflected 
in  the  proposed  one  year  extension  of 
the  compliance  date.  Some  criteria  are 
needed  to  guide  the  EPA  and  the 
regulated  community  as  to  when  it 
would  be  appropriate  to  allow  extra 
time  for  sources  to  achieve  final 
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compliance  and  how  to  accomplish  this 
procedurally.  The  Federal  plan  is  being 
implemented  under  the  legal  authority 
of  section  11 1  as  well  as  section  129. 
For  plans  to  implement  E(i  under 
section  111  of  the  CAA.  the  broad 
procedural  approach  to  be  followed  is 
given  m  the  Code  of  Federal  Regulations 
at  40  CFR  part  60.  subpart  B. 
Specifically,  paragraphs  60.24(0(1)  to 
(3)  provide  criteria  for  resolving  the 
question  of  how  to  decide  when  it  is 
appropriate  to  allow  affected  facilitie^i 
additional  time  to  achieve  compliance. 
In  particular,  there  must  be  a 
determination  that  meeting  thn  initial 
compliance  date  would  be  unreasonablv 
costly,  physically  impossible,  or 
otherwise  unreasonable  The  petition 
requirements  in  <?  62  14536  for  sources 
to  request  one-year  compliance 
e.xtensions  were  included  in  the 
proposed  rule  for  the  express  purpose  of 
addressing  these  requirements 

We  have  consistent! v  advised  States 
developing  State  plans  to  look  to  the 
HMIWI  Fefleral  plan  for  tJiiidance 
regarding  a  detailed  proct>ss  for 
addressing  compliance  extensions. 
Similarlv.  we  are  following  the  general 
procedural  approach  of  the  HMIWI 
Federal  plan  for  the  CMSWI  Federal  plan 
Our  decision  to  take  this  path  was  based 
upon  the  knowledge  that  the  HMIWI 
Federal  plan  approach  had  previoiisl\- 
undergoiif  notice  and  comment  and  that 
its  efficacy  had  been  tested  in  practice 
through  implementation  of  the  HMIWI 
Federal  plan  Thus,  we  believe  that  the 
proposed  criteria  for  compliance 
extensions  constitute  a  reasonablf  and 
appropriate  solution  to  a  known 
priibU>m  and  are  leaving  those  criteria  in 
the  final  rule 

The  same  commenter  i  IV-G-02)  asked 
us  to  revise  th^  pfrti)rtn,in(  e  test  timing 
requirements  in  '^  t)J  14hbT  to  allow  at 
least  180  days  after  final  compliance 
date  for  the  initial  performant  e  test   He 
claimed  that  W  davs  after  the  final 
(  nnipliance  date  would  be  insufficient 
time  to  (  oordinate  the  operations  and 
emissions  test  sc:hedules  and  c(jmplete 
the  final  pt-rformaiu  f  test   He  noted  that 
t?  60.2705  uf  the  CilSWl  emissums 
guidelines  allows  CISWI  units  subject  to 
a  State  plan  up  to  180  days  after  the 
final  (  ninplidiK.e  date  for  conducting  an 
initial  performance  test.  The  commenter 
helif\es  the  performance  test  liming 
requiremt-nts  for  the  CISWI  units  subject 
to  Federal  plan  should  be  consistent 
with  the  performance  test  timing 
requirements  for  the  CISWI  units  subject 
to  a  State  plan   Tbf-  (  omnienter  noted 
that  such  a  change  would  make  th^ 
CISWI  Federal  plan  consistent  with  ttu' 
CISWI  emission  guidelines. 


The  180-day  time  period  to  conduct 
( ompliance  testing  originated  in  the 
1970s,  when  industry  commented  that 
there  were  not  enough  qualified  testers 
to  perform  the  surge  of  testing  that  was 
expected  as  the  original  major  rules  took 
effect.  At  the  time,  there  was  enough 
( rt'dibilitv  to  the  argument  that  rule 
writers  allowed  a  full  180  days  (6 
months)  to  conduct  compliance  testing. 
This  then  became  a  common  allowance 
in  sub.sequent  NSPS  and  EC.  Under  this 
Federal  plan,  there  are  relatively  few 
C.ISWI  units  to  be  tested,  qualified 
testers  are  abundant,  and  there  is 
sufficient  lead  time  for  (ilSWl  owners 
and  operators  to  coordinate  operations 
and  emissions  testing 

While,  as  the  commenter  observes,  the 
EG  allow  States  to  give  sources  up  to 
IHO  (lavs  after  the  final  compliance  date 
to  complete  performance  testing.  180 
days  is  the  maximum  amount  of  time 
that  may  be  allowed.  Implementing 
authorities  ma\  reijuire  performance 
testing  more  (|ui(  klv.  A-  discussed 
above,  sufficient  test  equipment  and 
personnel  are  available.  In  this  case,  the 
EPA  expects  that  90  davs  is  appropriate 
and  sufficient  tune  to  coordinate  the 
operations  and  emissions  test  sc;hedules 
and  complete  the  final  performance  test. 

This  approach  has  the  advantage  of 
rediK  ing  the  fluration  of  the  period  of 
uncertainty  about  (ompliance  status 
between  the  actual  (ompliance  date  and 
the  time  that  a  final  test  report  has  been 
subiTuttcd  d[\A  approved.  While  sources 
are  liablt;  for  their  compliance,  or  lack 
thereof,  from  the  compliance;  date 
onwartf,  there  exists  a  time  of 
uncertainty  until  testing  has  been 
completed  and  approved  by  all  relevant 
parties.  Since  the  [iroposed  plan  allows 
sources  two  months  following  the  initial 
})erforman(  (>  test  to  submit  test  reports, 
the  actual  period  of  unc:ertaintv  over 
compliance  status  is  potentially  eight 
months  with  a  180  day  testing  delay 
Should  .1  source  fail  its  performance 
test,  It  IS  immediately  subject  to 
enforcement  consequences  for  its 
actions  dating  from  the  lompliance  date 
until  su(  li  time  as  a  performaiu c  test  is 
siii  t  e^^hlll\  [lassed    H()we\>'r.  the  task 
ot  the  ageii(,\'  responsible  for 
enforcement  is  c;omplicated  b\  forced 
reliant  <•  iqion  a  ( onibin.itmn  of  data 
obtained  at  an  unsuccessful 
performance  test  and  data  obtained  from 
continuDiis  monitoring  svstcmis  In 
developing  the  Federal  plan,  we  have 
sought  to  reduce  tht'  potential  in;gative 
impacts  associated  with  this  period  of 
uncertainty.  At  the  same  tune,  we  are 
nut  entirely  satisfied  that  the  (  omplete 
elimination  of  a  delay  in  performance 
test  1  lit;  after  the  compliance  date  is 
appropriate  and,  hence,  we  proposed  a 


three  month  period.  In  this  specific 
case,  some  sources  may.  receive 
compliance  extensions  allowing  up  to 
two  years  from  the  date  of  publication 
of  the  this  final  rule.  It  seems  reasonable 
that  such  sources  would  have  more  than 
enough  time  to  arrange  and  complete 
performance  testing  ahead  of  their 
extended  compliance  date.  For  most 
sources,  which  will  spend  the  next  year 
planning  and  installing  emission  control 
systems,  we  concluded  that  some 
additional  time  after  the  compliance 
date  may  be  needed  to  complete 
performance  testing.  Thus,  we  have 
retained  the  requirement  to  conduct  the 
initial  performance  test  no  later  than  90 
days  after  the  final  compliance  date.  In 
doing  so,  we  have  balanced  the  need  for 
timely  assurance  of  compliance  with  the 
practicalities  of  scheduling  and 
completing  performance  testing. 

C.  Air  Curtain  Incinerators 

We  received  two  statements  of 
opinion  arguing  against  requiring  title  V 
operating  permits  for  air  curtain 
incinerators  (ACI).  One  commenter  (IV- 
D-01)  representing  a  State  air  pollution 
control  agency  noted  that  the  proposed 
rules  were  clearly  written  to  specify  that 
ACI  would  be  rciquired  to  obtain  title  V 
operating  permits.  He  correctly  observed 
that  the  EG  and  the  NSPS  do  not  specify 
that  ACI  should  obtain  a  title  V  permit 
and  requested  that  we  change  the  final 
rule  language  in  the  Federal  plan  to  read 
the  same  as  EG  and  NSPS.  He  went  on 
to  express  his  opinion  that  doing  so 
would  result  in  ACI  not  being  permitted 
under  title  V.  This  would  be  acceptable 
to  the  commenter  who  expressed  his 
belief  that  the  CAA  does  not  require 
existing  ACI  (which  burn  only  the 
particular  wastes  specified  under  the 
CAA)  to  operate  under  a  title  V  permit. 
He  presented  a  rationale  for  this  belief. 
He  first  noted  that  section  129  of  the 
(;AA  provides  for  State  plans  (and 
Federal  plans)  for  CHSWI  under  the 
combined  authority  of  sections  129  and 
111  of  the  CAA.  His  rationale  first 
quotes  section  129(g)  of  the  CAA  which 
states  that  the  term  "solid  waste 
incineration  unit"  does  not  include, 
among  other  things,  "air  curtain 
incinerators  provided  that  such 
incinerators  imly  burn  wood  wasters, 
yard  wastes  and  clean  lumber  and  that 
such  air  curtain  incinerators  comply 
with  opacity  limitations  to  be 
established  by  the  Administrator  by 
rule." 

His  next  step  is  to  focus  upon  thi^ 
language  specific  to  title  V  operating 
permits  in  sec:tion  129(e)  wherein  the 
CAA  states  "Beginning  (1)  36  months 
after  the  promulgation  of  a  performance 
standard  under  subsection-^a)  and 
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section  111  applicable  to  a  category  of 
solid  waste  incineration  units,  or  (2)  the 
effective  date  of  a  permit  program  under 
title  V  in  the  State  in  which  tibe  unit  is 
located,  whichever  is  later,  each  unit  in 
the  category  shall  operate  pursuant  to  a 
permit  issued  under  this  subsection  and 
title  V."  (Emphasis  added  by 
commenter)  He  then  combines  the  two 
passages  cited  to  conclude  that,  "by 
definition,  ACIs  are  not  solid  waste 
incineration  units  as  long  as  they  biun 
only  the  wastes  which  are  narrowly 
defined  in  the  Act.  Therefore,  ACIs  are 
not  required  to  operate  under  a  title  V 
permit." 

A  second  State  pollution  control 
agency  (IV-G-OS)  echoed  the  preceding 
rationale  and  conclusions. 

We  respond  by  first  saying  that  we 
were  specific  in  the  proposal  about  the 
need  for  title  V  permits  for  ACI  subject 
to  the  Federal  plan  for  the  purpose  of 
clarifying  that  need.  We  did  so  in  order 
to  clearly  present  the  Agency's  view  of 
these  sources'  title  V  obligations,  and  to 
answer  questions  such  as  those  voiced 
by  the  commenter  resulting  from  the 
absence  of  such  specific  language  in  the 
EG  and  NSPS.  The  Agency  has 
consistently  maintained  that  operating 
permits  are  needed  for  ACI  subject  to 
the  NSPS  and  to  State  plans  drafted 
pursuant  to  the  EG.  However, 
communications  we  have  received  since 
promulgation  of  the  EG  and  NSPS 
pointed  to  the  advisability  of 
specifically  clarifying  the  matter  in  the 
preamble  to  the  Federal  plan  and  in  the 
rule  itself.  Thus,  to  facilitate  the 
application  of  title  V  to  these  sources, 
we  have  specifically  included  in  this 
Federal  plan  language  describing  the 
need  for  title  V  operating  permits. 

We  disagree  with  the  commenters' 
conclusion  that  ACI  subject  to  the 
CISWl  Federal  plan  need  not  obtain  title 

V  operating  permits.  As  noted  by  the 
commenters,  section  129  directs  the 
Agency  to  develop  requirements  for  ACI 
under  the  authority  of  section  111,  as 
well  as  section  129.  Thus,  there  are  two 
potential  origins  of  title  V  obligations: 
Section  129(e)  and  section  502(a). 
Accordingly,  even  if  section  129(e)  were 
not  applicable,  sources  would  clearly 
still  be  subject  to  title  V, "based  on  the 
general  obligation  for  all  sources  subject 
to  rules  written  under  the  authority  of 
section  111  to  have  operating  permits. 
Thus,  all  ACI  subject  to  State  plans, 
Federal  plans,  or  NSPS  must  obtain  title 

V  operating  permits. 

With  regard  to  the  question  of  when 
such  permit  applications  are  due,  we 
believe  that  the  Act  provides  sufficient 
discretion  for  the  Agency  to  require  title 

V  permit  applications  for  ACI  in  a 
manner  that  is  consistent  with  the 


obligations  of  other  sources  regulated 
under  section  129  and  111.  While 
paragraph  129(g)  clearly  contemplates 
exempting  certain  ACI  from  the 
substantive  emission  standards  under 
paragraphs  129(a)  and  (b),  it  is  less  clear 
what  impact  this  limited  exemption  has 
on  such  sources'  obligations  under  title 
V.  In  general,  it  is  clear  that  section  129 
is  meant  to  apply  to  ACI;  either  in  full 
for  those  ACI  that  do  not  meet  the 
limited  criteria  of  the  section  129(g) 
exemption,  or  in  a  more  limited  fashion 
(including  opacity  standards]  for  those 
ACIs  that  qualify  for  the  section  129(g) 
exemption.  For  AQs  subject  to  the 
opacity  standards  that  EPA  adopts 
under  this  section,  the  applicability  of 
the  129(e)  title  V  requirements  are  made 
somewhat  ambiguous  by  the  wording  of 
paragraph  129(g).  However,  having 
established  that  title  V  operating 
permits  for  ACI  are  required  as  a  matter 
of  law  (under  either  129(e)  or  502(a)). 
we  believe  that  it  is  a  reasonable 
exercise  of  the  Agency's  discretion  to 
require  all  covered  ACI  (including  those 
subject  to  the  section  129/111  opacity 
standards)  to  apply  for  title  V  permits 
within  the  period  of  time  permitted  by 
section  129(e).  We  believe  that  the 
intent  of  section  129  is  best  served  by 
maintaining  consistency  in  the  title  V 
obligations  among  the  universe  of 
sources  regulated  under  this  section, 
thereby  ensuring  that  the  contemplated 
emissions  reductions  are  achieved 
expeditiously  for  each  category  of 
sources  regulated  under  this  section. 
Moreover,  for  ACIs  subject  only  to 
section  129/111  opacity  standards, 
permit  applications  should  be  simpler 
to  prepare  than  for  sources  subject  to 
full  regulation  under  the  section  129 
emission  standards.  Thus,  the  EPA  is 
retaining  the  requirement  for  all  sources 
regulated  rnider  section  129/111 
(including  ACI)  to  submit  title  V 
operating  permit  applications  within  the 
time  frame  described  in  section  129(e). 
Consistent  with  this  requirement,  a 
detailed  explanation  of  when  sources 
regulated  imder  section  129/111  (again, 
including  ACI)  must  apply  for  a  title  V 
permit,  whether  subject  to  a  State  plan. 
Federal  plan,  or  NSPS,  can  be  found  in 
Table  6  included  in  section  VIII.  of  the 
preamble  (titled  "Title  V  Operating 
Permits"). 

One  of  the  State  agency  commenters 
(IV-G-03)  also  questioned  the  utility  of 
requiring  title  V  operatii^  permits  for 
ACI.  He  said  that  if  ACI  are  operated 
properly,  the  opacity  requirement  is 
easily  achieved  and  the  Federal  plan 
and  the  CISWI  EG/NSPS  rules  appear  to 
require  nothing  more  than  for  the  units 
to  operate  normally.  If  such  were  the 


case,  he  would  see  requiring  ACI  to 
obtain  title  V  operating  permits  to  be  a 
very  protracted  administrative  effort 
that  would  achieve  no  air  quality 
benefits. 

As  we  discussed  above,  we  have 
concluded  that  ACI  need  to  obtain  title 

V  permits.  However,  we  do  not  believe 
that  the  process  for  ACI  to  obtain  title 

V  operating  permits  needs  to  be  as 
burdensome  as  suggested  by  the 
commenter.  In  terms  of  the  burden  of 
permitting,  it  is  worth  noting  that  there 
are  only  a  minimal  number  of 
requirements  in  the  Federal  plan  which 
apply  to  those  ACI  which  bmn  100% 
wood  wastes,  clean  lumber,  and/or  yard 
waste.  And,  as  noted  by  the  commenter. 
these  requirements  are  straightforward. 
Therefore,  these  requirements  should 
not  be  difficult  to  incorporate  into  a  title 

V  application  or  permit. 

In  terms  of  air  quality  benefits,  we 
believe  that  title  V  permits  provide  air 
quality  benefits  by  helping  to  ensure 
that  sources  comply  with  the 
requirements  to  which  they  are  subject. 
Title  V  requirements  help  ensure 
compliance  with  applicable 
requirements  in  a  number  of  ways.  For 
example,  title  V  regulations  at  40  CFR 
part  70  and  71  require  sources  to  self- 
certify  compliance  with  applicable 
requirements  initially  and  annually, 
require  soxut;es  to  promptly  report 
deviations  from  a  permit,  and  require 
that  title  V  permits  contain  monitoring 
sufficient  to  assure  compliance.  This 
last  requirement  may  necessitate  that 
additional  monitoring  be  added  to  a 
permit  to  supplement  the  monitoring 
required  by  the  relevant  appUcable 
requirement.  In  short,  title  V  operating 
permit  requirements  can  enhance  the 
effectiveness  of  rules  such  as  this 
Federal  plan.  In  terms  of  this  particular 
rule,  a  title  V  permit  will  help  ensure 
that  an  ACI  operates  within  the 
parameters  established  by  the  Federal 
plan  whether  it  bums  100%  wood 
wastes,  clean  lumber,  and/or  yard 
waste,  or  whether  it  bums  other  wastes 
and  becomes  subject  to  all  of  the 
requirements  in  the  Federal  plan. 

The  commenter  also  noted  the 
number  of  exemptions  resulting  in 
negative  declarations  for  CISWI  and  the 
similarly  structured  small  municipal 
waste  combustors  (small  NfWC)  mle.  He 
was  of  the  opinion  that  since  both  the 
CISWI  mle  and  the  small  MWC  mle 
have  numerous  exemptions  for  a  wide 
variety  of  sources,  most  states  have  few 
if  any  sources  covered  by  them.  As  an 
example,  he  said  his  State  submitted 
negative  declarations  for  the  small  MWC 
mle  and  many  more  States  submitted 
negative  declarations  for  the  CISWI  mle. 
In  his  State,  out  of  hundreds  of  potential 
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sources,  due  to  th«  number  of 
exemptions,  they  found  just  nine  units 
dffec:te(l  bv  the  combined  rules,  all  of 
which  were  M.\   Sino.',  in  his  opinion, 
the  Federal  plan  will  simply  require 
these  units  to  operate  normally,  he 
questioned  the  efficacy  of  oxpendinj^  so 
much  effort  on  these  serie>  of  rules. 

The  significance  of  the  (  ommenter's 
observations  regarding  negatue 
declarations  is  unclear  Although  the 
number  of  sources  ultimate!\-  regulated 
by  these  rules  may  tie  less  than  expected 
in  some  States,  significant  emissions 
reductions  are  being  achieved 
throughout  the  countr\'  thrnu'^h  the 
implementation  of  the^e  rule>. 

D  Dflf-iiution  nf  Authontv 

A  State  air  pollution  control  dgen(  \' 
(IV'-D-04)  exprt'ssed  (  oncerns  about  the 
EPA's  general  approach  to  delegating 
authority  and  about  specific  aspects  of 
the  proposed  plan.  The  commenter 
pointed  to  perceived  int:(uisistencies  in 
a  number  of  NSPS  and  Federal  plans 
and  suggested  the  proposed  plan  would 
contribute  to  a  pattern  of  inconsistency 
Specific  to  the  proposed  TISWI  Federal 
plan,  the  commenter  observed  tfiat  an 
inspector  would  need  to  carry  around  a 
copy  of  the  proposal  preamble  in 
additiqn  to  the  Clode  of  Federal 
Regulations  (CFR)  because  the 
delegation  of  authority  proyisions  were 
placed  in  the  preamble  instead  of 
following  the  previously  established 
practice  of  including  them  in  the  CFR. 
In  addition,  the  commenter  listed 
specific  questions  about  the  differences 
in  retained  authorities  in  the  C.ISVVI 
NSPS  and  the  proposed  filSVVI  Federal 
plan.  He  posited  that  the  EP.^s  general 
inconsistency  combined  with  the 
specifics  of  the  proposal  impede  the 


efforts  of  compliance  inspectors.  The 
commenter  rei  ommended  an  approach 
for  the  EPA  to  use  m  promulgating  this 
Federal  plan  and  other  rt^gulations 
concerning  the  s(u:tion  129  and  section 
m  programs.  He  asked  that  the 
provisions  concerning  delegation  of 
.uithorit\  should  be  [irtmnilgated  as  part 
of  the  regulation  a\u\  published  in  the 
CFR.  They  shouki  he  written  so  as  to 
use  the  same  words  to  express  the  same 
meaning  and  he  based  upon  a  consistent 
policy  as  to  the  provisions  that  are  not 
allowed  to  be  delegated. 

Our  o\erall  response  is  that  we 
delegate  as  much  authority  as  possible, 
consistent  with  ("ongress'  intent  that 
States.  Tribes,  and  local  agencies  take 
the  [uimary  responsibility  for  ensuring 
that  the  emission  limitations  and  other 
retjuirements  in  the  emission  guidelines 
are  achieved  (as  discussed  at  67  FR 
70647)   We  do  withhold  delegation  of 
authoritit=s  that  ma\  have  an  effect  on 
the  stringency  of  a  standard.  The  EPA 
permits  delegation  to  a  State  or  local 
agency  of  all  the  Administrator's 
authorities  under  40  (IFR  part  tiO,  except 
those  th.it  reciLure  rulemaking  to 
implement,  that  affect  the  stringency  of 
the  staiuLird   or  where  national 
oversight  is  the  onl\  way  to  ensure 
national  consistency.  In  the  CISVVI 
source  category,  as  well  as  the  other 
categories  cited  by  the  commenter, 
authorities  that  could  affect  the 
stringency  of  the  standard  include 
approval  of  alternative  emission 
standards  and  operating  limits; 
alternatives  to  test  methods:  and 
alternatives  to  monitoring, 
recordkeeping,  and  reporting.  For 
section  1 1 1  rules,  these  authorities  are 
spec  ificalK  listed  in  the  genc^ral 


provisions  of  40  CFR  part  60  as 
authorities  not  to  be  delegated.  Because 
each  source  category  is  different,  many 
individual  sections  of  40  CFR  part  60 
specifically  indicate  that  certain 
authorities  may  not  be  delegated.  Thus, 
although  we  generally  withhold 
delegation  of  these  same  authorities 
(such  as  approval  of  test  methods, 
alternative  emission  standards)  in  the 
Ff^deral  plans,  we  customize  the  list  for 
each  source  category  to  ensure  that  the 
stringency  of  the  standard  for  that 
category  is  not  jeopardized. 

In  response  to  the  commenter's 
specific  concern  about  our  proposed 
rule,  we  revised  the  rule  to  assure  that 
the  provisions  concerning  delegation  of 
authority  will  be  codified  in  the  CFR.  In 
addition  to  including  the  delegation  of 
authority  provisions  in  the  regulation, 
we  revised  the  delegation  of  authority 
language  to  more  closely  match  the 
equivalent  sections  in  the  NSPS.  By 
using  parallel  language  within  the 
CISWI  source  category,  we  expect  the 
requirements  of  the  CISWI  Federal  plan 
to  be  more  clear  to  State  compliance 
inspectors.  In  addition,  using  the  same 
language  promotes  consistent 
application  of  requirements  for  new 
CISWI  units  a^ected  by  the  NSPS  and 
existing  CISWI  units  affected  by  the 
Federal  plan. 

V.  Summary  of  CISWI  Federal  Plan 

A.  What  Emission  Limitations  Must  I 
Meet? 

As  the  owner  or  operator  of  an 
existing  CISWI  unit,  you  will  be 
required  to  meet  the  emission 
limitations  specified  in  Table  4.  See 
section  V.E  of  this  preamble  for  a 
discussion  of  the  compliance  schedule. 


Table  4.— Emission  Limitations  for  Existing  CISWI  Units 


For  these  pollutants 


Cadmium 


You  must  meet  these  emission  limitations  • 


And  determine  compliance  using  these 
methods  t' 


0  004  mg/dscm  EPA  Method  29. 


Cartxjn  Monoxide  157  ppm 

Dioxins/Furans,  toxic  equivalent  (TEG)  tiasis  0  41  ng/dscm  

Hydrogen  Chtonde  62  ppm  by  dry  volume 

Lead   0  04  mg  dscm      

Mercury   0  47  mg/dscm    

Opacity  10  percent        

Oxides  of  Nitrogen  388  ppm  by  dry  volume 

Particulate  Matter    70  mg/dscm     EPA  Method  5  or  29 

Sulfur  Dioxide   \  20  ppm  by  dry  volume  EPA  Method  6  or  6c. 


EPA  Methods  10,  10A.  or  10B. 

EPA  Method  23. 

EPA  Method  29. 

EPA  Method  29. 

EPA  Method  29. 

EPA  Method  29. 

EPA  Method  7,  7A,  7C,  7D,  or  7E. 


•All  emission  limitations  (except  opacity)  are  measured  at  7  percent  oxygen,  dry  basis  at  standard  conditions 
"These  methods  are  in  40  CFR  part  60.  appendix  A 


B  What  Operating  Limits  Must  I  Mcf't' 

If  you  are  using  a  wet  scrubber  to 
comply  with  the  emission  limitations, 


vou  must  establish  the  maximum  and 
minimum  site-specific:  operating  limits 
indicated  in  Table  5.  You  must  operate 


the  CISWI  unit  and  wet  scrubber  so  that 
the  operating  parameters  do  not  deviate 
from  the  established  operating  limits. 
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Table  5.— Operating  Limits  or  Existing  CISWI  Units  Using  Wet  Scrubbers 


For  these  operating  parameters 


Charge  rate  

Pressure  drop  across  the  wet  scrubber,  or  amperage  to 
the  wet  scrubber. 

Scrubber  liquor  flow  rate  

Scrubber  liquor  pH  


You  must  establish  these  operating  limits 


And  monitor  continuously 
using  these  recording  times 


Maximum  charge  rate Every  hour. 

Minimum  pressure  drop  or  amperage  ,  Every  15  minutes. 

Minimum  flow  rate  Every  15  minutes. 

Minimum  pH Every  15  minutes. 


Note:  Compliance  is  detemnined  on  a  3-hour  rolling  average  basis,  except  charge  rate  for  batch  incinerators,  which  Is  determined  on  a  daily 
basis. 


If  you  are  using  an  air  pollution 
control  device  other  than  a  wet  scrubber 
to  comply  with  the  emission  limitations, 
you  must  petition  the  Administrator  for 
ofcher  site-specific  operating  limits  to  be 
established  during  tbe  initial 
performance  test  and  continuously 
monitored  thereafter.  The  required 
components  of  the  petition  are 
described  in  §  62.14640  of  subpart  III. 

If  you  are  using  a  fabric  filter  to 
comply  with  the  emission  limitations, 
in  addition  to  other  operating  limits  as 
approved  by  the  Administrator,  you 
must  operate  the  fabric  filter  system 
such  that  the  bag  leak  detection  system 
alarm  does  not  sound  more  than  5 
percent  of  the  operating  time  during  any 
6-month  period. 

C.  What  Are  the  Requirements  for  Air 
Curtain  Incinerators? 

The  Federal  plan  establishes  opacity 
limitations  for  air  ciulain  CISWI  imits 
burning  100  percent  wood  wastes,  clean 
lumber,  and/or  yard  wastes.  This 
opacity  limitation  is  10  percent,  except 
35  percent  opacity  is  allowed  during 
start-up  periods  that  are  within  the  first 
30  minutes  of  operation. 

D.  What  Are  the  Testing,  Monitoring, 
Inspection,  Recordkeeping,  and 
Reporting  Requirements? 

The  owner  or  operator  of  a  CISWI  unit 
subject  to  the  CISWI  Federal  plan  must 
conduct  initial  performance  tests  for 
cadmium,  dioxins/furans,  hydrogen 
chloride,  lead,  mercury,  opacity, 
particulate  matter,  and  sulfur  dioxide 
and  establish  operating  limits  (i.e., 
maximum  or  minimiun  values  for 
operating  parameters).  The  initial 
performance  test  must  be  conducted 
within  90  days  after  the  date  the  facility 
is  required  to  achieve  final  compliance. 

The  owner  or  operator  must  conduct 
annual  performance  tests  for  particulate 
matter,  hydrogen  chloride,  and  opacity. 
(An  owner  or  operator  may  conduct  less 
frequent  testing  if  the  facility 
demonstrates  that  it  is  in  compliance 
with  the  emission  limitations  for  3 
consecutive  years.) 

To  assure  ongoing  achievement  of  the 
Federal  plan's  provisions,  an  owner  or 


operator  using  a  wet  scrubber  to  comply 
with  the  emission  limitations  will 
continuously  monitor  the  following 
operating  parameters:  Charge  rate, 
pressiure  drop  across  the  wet  scrubber 
(or  Eunperage),  and  scrubber  liquid  flow 
rate  and  pH.  If  something  other  than  a 
wet  scrubber  is  used  to  comply  with  the 
emission  limitations,  the  owner  or 
operator  must  monitor  other  operating 
parcuneters,  as  approved  by  the 
Administrator. 

If  the  owner  or  operator  is  using  a 
fabric  filter  to  comply  with  the  emission 
limitations,  in  addition  to  other 
operating  limits  as  approved  by  the 
Administrator,  the  owner  or  operator 
must  install  and  continuously  operate  a 
bag  leak  detection  system.  The  owner  or 
operator  must  keep  records  of  periods 
when  the  alarm  sounds  and  calculate 
whether  these  periods  are  more  than  5 
percent  of  the  operating  time  for  each  6- 
month  period.  The  owner  or  operator 
must  submit  information  documenting 
compliance  with  these  requirements  as 
part  of  an  annual  report;  and  report 
deviations  semi-annually. 

In  addition,  the  Federal  plan  requires 
CISWI  unit  owners  and  operators  to 
maintain  for  five  years  records  of  the 
initial  performance  tests  and  all 
subsequent  performance  tests,  operating 
parameters,  any  maintenance,  and 
operator  training  and  qualification.  The 
owner  or  operator  must  submit  the 
results  of  the  initial  performance  tests 
and  all  subsequent  performance  tests 
and  values  for  the  operating  parameters 
in  annual  reports. 

E.  What  Is  the  Compliance  Schedule? 

Each  CISWI  unit  must  either:  (1) 
Reach  final  compliance  by  October  4, 
2004,  or  (2)  meet  increments  of  progress 
and  reach  final  compliance  by  October 

3,  2005.  In  addition,  the  owner  or 
operator  must  comply  with  the  operator 
training  and  qualification  requirements 
and  inspection  requirements  by  October 

4,  2004,  regardless  of  when  the  CISWI 
unit  reaches  final  compliance. 

Each  owner  or  operator  that  takes 
more  than  1  year  to  reach  final 
compliance  must  submit  a  final  control 


plan  (increment  1)  by  April  5.  2004  and 
reach  final  compliance  (increment  2)  by 
October  3.  2005.  To  ensure  timely 
progress  toward  implementation,  the 
Federal  plan  includes  a  requirement  for 
owners  or  operators  of  CISWI  units 
seeking  to  take  an  additional  year  to 
reach  final  compliance  to  submit  a 
request  to  the  Administrator  that 
documents  the  need  for  an  extension. 

To  meet  the  increment  1  requirement, 
the  owner  or  operator  of  each  CISWI 
unit  must  submit  a  final  control  plan 
that  includes  five  items:  (IJ  A 
description  of  the  air  pollution  control 
devices  and/or  process  changes  that  will 
be  employed  so  that  each  CISWI  unit 
complies  with  the  emission  limits  and 
other  requirements,  (2)  a  list  of  the  types 
of  waste  burned,  (3)  the  maximum 
design  waste  burning  capacity,  (4)  the 
anticipated  maximum  charge  rate,  and, 
(5)  if  applicable,  the  petition  for  site- 
specific  operating  limits.  A  final  control 
plan  is  not  required  for  units  that  will 
be  shut  down,  but  those  units  must 
close  by  October  4,  2004  or  must  submit 
a  closure  agreement  by  April  5,  2004, 
close  no  later  than  October  3,  2005,  and 
meet  other  requirements  as  described  in 
section  VI. A.  of  this  preamble. 

To  meet  the  second  increment  of 
progress,  the  owner  or  operator  of  each 
CISWI  unit  must  incorporate  all  process 
changes  or  complete  retrofit 
construction  in  accordance  with  the-_ 
final  control  plan.  The  owTier  or 
operator  must  connect  the  air  pollution 
control  equipment  or  process  changes 
such  that  when  the  CISWI  unit  is 
brought  on  line  all  necessar>'  process 
changes  or  air  pollution  control 
equipment  will  operate  as  designed. 

F.  How  Did  EPA  Determine  the 
Compliance  Schedule? 

The  EPA  determined  the  compliance 
schedule  based  on  the  requirements  of 
40  CFR  part  60,  subpart  B  and  the 
feasibility  of  owners  or  operators  to 
retrofit  combustion  units  with  air 
pollution  control  devices.  CISWI  units 
must  comply  within  1  year  after 
publication  of  the  final  Federal  plan  or 
meet  increments  of  progress.  The 
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requirement  to  reach  final  compliance 
within  one  year  is  consistent  with  40 
CFR  60.24(c)  of  subpart  B  Subpart  B 
requires  final  compliance  to  be  "as 
jucpeditiously  as  practicable  *    »    *  " 
and  requires  increments  of  progress  if 
the  compliance  schedule  is  longer  than 
one  vear. 

The  EPA  believes  that  many  CISWI 
units  can  reach  final  compliance  within 
1  year  after  promulgation  of  the  Federal 
plan  based  on  their  similarity  to 
hospital  medical  and  infectious  waste 
incinerator  (HMIVVI)  units.  In  addition, 
units  could  have  used  the  time  between 
the  proposed  rule  and  this  promulgation 
of  the  final  Federal  plan  to  plan  and 
begin  retrofits. 

The  compliance  schedule  for  CISWI 
units  is  similar  to  the  compliance 
schedule  for  HMIWI  units.  Most  CISWI 
units  are  similar  in  size  to  HMIWI  units 
In  addition.  CISWI  units  require  similar 
controls  to  meet  the  CISWI  Federal  plan 
emission  limits  as  HMIWI  units  would 
need  to  meet  the  HMIWI  Federal  plan 
emission  limits.  To  determine  the 
compliance  schedule  for  HMIWI  units, 
the  EPA  conducted  case  studies  of  eight 
HMIWI  units  that  completed  retrofits  of 
the  types  of  controls  needed  to  meet  the 
HMIWI  Federal  plan  (64  FR  36430.  fuly 
6,  1999).  Based  on  these  case  studies 
(Docket  No.  A-98-24,  II-A-1),  the  EPA 
found  that  many  HMIWI  units  can  meet 
the  requirements  of  the  HMIWI  Federal 
plan  within  1  vear  Similarly,  many 
CISWI  units  could  meet  a  1-year 
schedule. 

The  EPA  e.xpects  that  some  CISWI 
units  could  need  more  than  1  year  to 
comply,  as  did  some  HMIWI  units,  due 
to  site-specific  circumstances.  For  units 
that  cannot  comply  within  1  vear.  the 
Federal  plan  establishes  increments  of 
progress,  as  required  by  subpart  B.  The 
date  for  the  first  increment  of  progress, 
submittal  of  a  final  control  plan,  is  .^pril 
5.  2004.  The  date  for  the  sec  ond 
increment  r)f  progress,  final  compliance, 
is  October  3,  2005.  These  increments  are 
derived  from  the  findings  of  th(>  case 
studies  performed  to  characterize  the 
retrofit  of  control  systems  for  HMIWI 
(Docket  A-98-24.  Item  II-.'X-l).  The  size 
and  design  of  CISWI  are  similar  to  the 
smaller  HMIWI  that  were  the  subjects  nf 
the  case  studies.  In  partic:ular.  most 
units  are  small  and  controls  will  be 
ordered  "off-the-shelf '  as  assembled 
packages.  Thus,  the  EP,\  did  not  see  a 
need  for  increments  to  address  details  of 
on-site  construction  and  installation  of 
control  systems  Also,  (HSWI  sites  are 
not  thought  to  have  the  problems  with 
space  and  access  that  were  concerns  for 
HMIWI  retrofits  In  addition,  C:ISVVI 
units  had  the  time  between  publication 
of  the  proposed  rule  and  today's 


publication  of  the  final  rule  to  begin 
developing  the  final  control  plan  and  to 
initiate  retrofit  activities. 

The  Federal  plan  does  not  include 
increments  of  progress  for  air  curtain 
incinerators.  .Mr  curtain  incinerators 
must  comply  with  the  rtjquirements  of 
the  Federal  plan  one  year  after  today's 
date.  Delaying  implementation  for  ACI 
would  not  be  appropriate  because  there 
will  be  little  or  no  need  for  the 
installation  of  control  equipment  on 
these  units  (primarilv  bw^ause  contrr)l 
equipment  is  tvpii:ally  infeasible  for 
.^CI).  (iompliance  with  the  opacity 
limits  applicable  to  this  class  of  units 
would  primarily  be  achieved  by  good 
operation  and  maintenance  practices. 
This  approach  is  consistent  with  the 
requirement  for  completion  of  C^ISWl 
operator  training  bv  October  4,  2004. 

VI  CISWI  That  Have  or  Will  Shut 
Down 

.■\   I  'nits  That  Plan  To  Close  Rather 
Than  Comply 

If  voii  plan  to  permanently  close  your 
currently  operating  f^hSWI  unit,  you 
must  do  one  of  the  following:  (a)  close 
by  October  4,  2004.  or  (b)  submit  a 
legally  binding  closure  agreement, 
including  the  date  of  closure,  to  the 
Administrator  by  .April  5.  2004.  The 
closure  agreement  must  specify  the  date 
by  which  operatum  will  cease.  The 
closure  date  cannot  be  later  than  the 
final  ccmipliance  date  of  the  C^ISWI 
Federal  plan  (October  3,  200.5).  If  you 
close  vour  CISWI  unit  after  CJctober  4, 
2004,  but  before  October  3.  200.5.  then 
you  must  cnmpiv  with  the  operator 
training  and  qualification  requirements 
by  October  4.  2004.  In  addition,  while 
still  in  oper.itidn,  vour  CISWI  unit(s)  is 
subject  to  the  same  requirement  to  applv 
for  and  obtain  a  title  V  operating  permit 
that  applies  to  a  CISWI  unit  that  will  not 
be  perm.inenth  closing. 

B  Incprnihlf  I'nits 

In  casei  where  a  CISWI  unit  has 
already  shut  down,  has  betni  rendered 
inoperable,  and  does  not  intend  to 
restart,  the  CISWI  unit  may  be  left  off 
the  source  inventory  in  a  State,  Tribal. 
or  this  Federal  plan.  A  CISWI  unit  that 
has  been  rciuiered  inoperable  would  not 
be  covered  bv  the  Federal  plan.  The 
CISWI  owner  or  operator  may  do  the 
following  to  render  a  CISWI  unit 
inoperable:  (1)  Weld  the  waste  charge 
door  shut.  (2)  remove  stack  (and  by-pass 
stack,  if  applicable),  (3)  remove 
combustion  air  blowers,  or  (4)  remove 
burners  or  fuel  suppK  appurtenances. 


C  CISWI  Units  That  Have  Shut  Down 

CISWI  units  that  are  known  to  have 
already  shut  down  (but  are  not  known 
to  be  inoperable)  must  be  included  in 
the  source  inventory  and  identified  in 
any  State  or  Tribal  plan  submitted  to  the 
EPA. 

1 .  Restarting  Before  the  Final 
Compliance  Date 

If  the  owner  or  operator  of  an  inactive 
C^ISWI  unit  plans  to  restart  before  the 
final  compliance  date,  the  owner  or 
operator  m.ust  submit  a  control  plan  for 
the  CISWI  unit  and  meet  the  applicable 
compliance  schedule.  Final  compliance 
is  required  for  all  pollutants  and  all 
CISWI  units  no  later  than  the  final 
compliance  date.  (See  section  V.E  for 
the  discussion  on  compliance  schedules 
and  increments  of  progress.) 

2.  Restarting  After  the  Final  Compliance 
Date 

Under  this  Federal  plan,  a  control 
plan  would  not  be  needed  for  inactive 
CISWI  units  that  restart  after  the  final 
compliance  date.  However,  before 
restarting,  operators  of  CISWI  units 
would  have  to  complete  the  opeAtor 
training  and  qualification  requirements 
and  inspection  requirements  (if 
applicable)  and  complete  retrofit  or 
process  modifications  before  restarting 
the  unit.  Performance  testing  to 
demonstrate  compliance  would  be 
required  within  90  days  after  restarting. 
There  is  no  need  to  show  that  the 
increments  of  progress  have  been  met 
since  these  steps  would  have  occurred 
before  restart  while  the  CISWI  unit  was 
shut  down  and  not  generating 
emissions.  A  CISWI  unit  operating  out 
of  compliance  after  the  final  compliance 
date  would  be  in  violation  of  the 
Federal  plan  and  subject  to  enforcement 
action. 

VII.  Implementation  of  the  Federal  Plan 
and  Delegation 

A.  Background  of  Authority 

Under  sections  111(d)  and  129(b)  of 
the  CAA,  the  EPA  is  required  to  adopt 
emission  guidelines  that  are  applicable 
to  existing  solid  waste  incineration 
sources.  These  emission  guidelines  are 
not  enforceable  until  the  EPA  approves 
a  State  or  Tribal  plan  or  adopts  a 
Federal  plan  that  implements  and 
enforces  them,  and  the  State,  Tribal,  or 
Federal  plan  has  become  effective.  As 
discussed  above,  the  Federal  plan 
regulates  CISWI  units  in  a  State  or 
Tribal  area  that  does  not  have  an  EPA- 
approved  plan  in  effect. 

Congress  has  determined  that  the 
primary  responsibility  for  air  pollution 
prevention  and  control  rests  with  State 


57532 


Federal  Register /Vol.  68,  No.  192 /Friday.  October  3,  2003 /Rules  and  Reeulations 


Federal  Register / Vol.  68,  No.  192 /Friday,  October  3,  2003 /Rules  and  Regulations 57531 


and  local  agencies.  See  section  101(a)(3) 
of  the  CAA.  Consistent  with  that  overall 
determination,  Congress  established 
sections  111  and  129  of  the  CAA  with 
the  intent  that  the  States  would  assume 
primary  responsibility  for  ensuring  that 
the  emission  limitations  and  other 
requirements  in  the  emission  guidelines 
would  be  achieved.  Also,  in  section 
111(d)  of  the  CAA,  Congress  explicitly 
required  the  EPA  to  establish 
procedures  similar  to  those  imder 
section  110(c)  for  State  implementation 
plans.  Although  Congress  required  the 
EPA  to  propose  and  promulgate  a 
Federal  plan  for  States  that  fail  to 
submit  approvable  State  plans  on  time. 
States  and  Tribes  may  submit 
approvable  plans  after  today's 
promulgation  of  the  CISWI  Federal  plan. 
The  EPA  strongly  encourages  States  that 
are  unable  to  submit  approvable  plans 
to  request  delegation  of  the  Federal  plan 
so  that  they  can  have  primary 
responsibility  for  implementing  the 
emission  guidelines,  consistent  with 
Congress'  intent. 

Approved  and  effective  State  plans  or 
delegation  of  the  Federal  plan  is  the 
EPA's  preferred  outcome  since  we 
believe  that  State  agencies  not  only  have 
the  responsibility  to  carry  out  the 
emission  guidelines,  but  also  have  the 
practical  knowledge  and  enforcement 
resources  critical  to  achieving  the 
highest  rate  of  compliance.  For  these 
reasons,  the  EPA  will  do  all  that  it  can 
to  expedite  delegation  of  the  Federal 
plan  to  State  agencies,  whenever 
possible. 

The  EPA  also  believes  that  Indian 
Tribes  should  be  the  primary  parties 
responsible  for  regulating  air  quality 
within  Indian  Country,  if  they  desire  to 
do  so.  See  the  EPA's  Indian  Policy 
{"Policy  for  Administration  of 
Environmental  Programs  on  Indian 
Reservations,"  signed  by  William  D. 
Ruckelshaus.  Administrator  of  EPA, 
dated  November  4.  1984),  reaffirmed  in 
a  2001  memorandum  ("EPA  Indian 
Policy,"  signed  by  Christine  Todd 
Whitman.  Administrator  of  EPA,  dated 
July  11,  2001). 

B.  Delegation  of  the  Federal  Plan  and 
Retained  Authorities 

If  a  State  or  Indian  Tribe  intends  to 
take  delegation  of  the  Federal  plan,  the 
State  or  Indian  Tribe  must  submit  to  the 
appropriate  EPA  Regional  Office  a 
written  request  for  delegation  of 
authority.  The  State  or  Indian  Tribe 
must  explain  how  it  meets  the  criteria 
for  delegation.  See  generally  "Good 
Practices  Manual  for  Delegation  of  NSPS 
and  NESHAP"  (EPA,  February  1983).  In 
order  to  obtain  delegation,  an  Indian 
Tribe  must  also  establish  its  eligibility 


to  be  treated  in  the  same  manner  as  a 
State  (see  section  VII.E.l  of  this 
preamble).  The  letter  requesting 
delegation  of  authority  to  implement  the 
Federal  plan  must  demonstrate  that  the 
State  or  Tribe  has  adequate  resources,  as 
well  as  the  legal  and  enforcement 
authority  to  administer  and  enforce  the 
program.  A  memorandum  of  agreement 
between  the  State  or  Tribe  and  the  EPA 
would  set  forth  the  terms  and 
conditions  of  the  delegation,  the 
effective  date  of  the  agreement,  and 
would  also  serve  as  the  mechanism  to 
transfer  authority.  Upon  signature  of  the 
agreement,  the  appropriate  EPA 
Regional  Office  would  publish  an 
approval  notice  in  the  Federal  Register, 
thereby  incorporating  the  delegation 
authority  into  the  appropriate  subpart  of 
40  CFR  part  62. 

If  authority  is  not  delegated  to  a  State 
or  Indian  Tribe,  the  EPA  will  implement 
the  Federal  plan.  Also,  if  a  State  or  Tribe 
fails  to  properly  implement  a  delegated 
portion  of  the  Federal  plan,  the  EPA 
will  assume  direct  implementation  and 
enforcement  of  that  portion.  The  EPA 
will  continue  to  hold  enforcement 
authority  along  with  the  State  or  Tribe 
even  when  a  State  or  Tribe  has  received 
delegation  of  the  Federal  plan.  In  all 
cases  where  the  Federal  plan  is 
delegated,  the  EPA  will  withhold  and 
will  not  transfer  to  a  State  or  Tribe 
authority  to  perform  several  specific 
actions.  We  typically  do  not  delegate 
authority  to  devise  alternative 
requirements  that  could  change  the 
stringency  of  the  imderlying  standard, 
which  are  likely  to  be  nationally 
significant,  or  which  may  require  a 
national  rulemaking  and  subsequent 
Federal  Register  notice.  The  following 
authorities  may  not  be  delegated  to  the 
State,  Tribal  or  local  agencies:  Approval 
of  alternative  non-opacity  emission 
standards,  approval  of  alternative 
opacity  standards,  approval  of  major 
alternatives  to  test  methods,  approval  of 
major  alternatives  to  monitoring,  and 
waiver  of  recordkeeping  and  reporting. 
For  this  Federal  plan  we  are  also 
maintaining  the  following  authorities: 

(1)  Alternative  site-specific  operating 
parameters  established  by  facilities  using 
CISWI  controls  other  than  a  wet  scrubber 
(§62.14640  of  subpart  III). 

(2)  Petitions  to  the  Administrator  under 
section  62.14530  to  add  a  chemical  recovery 
unit  to  section  62.14525(n)  of  subpart  III.  and 

(3)  Alternative  methods  of  demonstrating 
compliance. 

CISWI  owners  or  operators  who  wish 
to  establish  alternative  operating 
parameters  or  alternative  methods  of 
demonstrating  compliance  should 
submit  a  request  to  the  Regional  Office 


Administrator  with  a  copy  to  the 
appropriate  State  or  Tribe. 

C.  Mechanisms  for  Transferring 
Authority 

There  are  two  mechanisms  for 
transferring  implementation  authority  to 
State  or  Tribal  agencies:  (1)  EPA 
approval  of  a  State  or  Tribal  plan  after 
the  Federal  plan  is  in  effect;  and  (2)  if 
a  State  or  Tribe  does  not  submit  or 
obtain  approval  of  its  own  plan,  EPA 
delegation  to  a  State  or  Tribe  of  the 
authority  to  implement  certain  portions 
of  this  Federal  plan  to  the  extent 
appropriate  and  if  allowed  by  State  or 
Tribal  law.  Both  of  these  options  are 
described  in  more  detail  below. 

1.  Federal  Plan  Becomes  Effective  Prior 
to  Approval  of  a  State  or  Tribal  Plan 

After  CISWI  units  in  a  State  or  Tribal 
area  become  subject  to  the  Federal  plan, 
the  State  or  Tribal  agency  may  still 
adopt  and  submit  a  plan  to  the  EPA.  If 
the  EPA  determines  that  the  State  or 
Tribal  plan  is  as  protective  as  the 
emission  guidelines,  we  will  approve 
the  State  or  Tribal  plan.  If  the  EPA 
determines  that  the  plan  is  not  as 
protective  as  the  emission  guidelines, 
we  will  disapprove  the  plan  and  the 
CISWI  units  covered  in  the  State  or 
Tribal  plan  will  remain  subject  to  the 
Federal  plan  until  a  State  or  Tribal  plan 
covering  those  CISWI  units  is  approved 
and  effective. 

Upon  the  effective  date  of  an 
approved  State  or  Tribal  plan,  the 
Federal  plan  will  no  longer  apply  to 
CISWI  units  covered  by  such  a  plan,  and 
the  State  or  Tribal  agency  will 
implement  and  enforce  the  State  or 
Tribal  plan  in  lieu  of  the  Federal  plan. 
When  an  EPA  Regional  Office  approves 
a  State  or  Tribal  plan,  it  will  amend  the 
appropriate  subpart  of  40  CFR  part  62  to 
indicate  such  approval. 

2.  State  or  Tribe  Takes  Delegation  of  the 
Federal  Plan 

The  EPA.  in  its  discretion,  may 
delegate  to  State  or  eligible  Tribal 
agencies  the  authority  to  implement  this 
Federal  plan.  As  discussed  above,  we 
believe  tliat  it  is  advantageous  and  the 
best  use  of  resources  for  State  or  Tribal 
agencies  to  agree  to  undertake,  on  the 
EPA's  behalf,  the  administrative  and 
substantive  roles  in  implementing  the 
Federal  plan  to  the  extent  appropriate 
and  where  authorized  by  State  or  Tribal 
law.  If  a  State  requests  delegation,  we 
will  generally  delegate  the  entire 
Federal  plan  to  the  State  agency.  These 
functions  include  administration  and 
oversight  of  compliance  reporting  and 
recordkeeping  requirements.  CISWI 


17<><lB..aI     0< 


istor/Vn]    KH    Mn    iQ^/FriHav    nrtnhpr  3    2003  /  RuIr.s  and  Reeulations 


57533 


57532  Federal  Register/Vol.  68.  No.  192/Friday.  October  3,  2003/Rules  and  Regulations 


inspections,  and  preparation  nf  draft 
notices  of  violation. 

The  EPA  also  believes  that  it  is  the 
best  use  of  resources  for  Tribal  agencies 
to  undertake  a  role  in  the 
implementation  of  the  Federal  plan.  The 
Tribal  Authority  Rule  issi-ed  on 
Februarv-  12.  1998  (63  PR  7254)  provides 
Tribes  the  opportunity  to  develop  and 
implement  Clean  Air  Act  program.s. 
However,  due  to  resource  constraints 
and  other  factors  unique  to  Tribal 
goveniments,  it  leaves  to  the  discretion 
of  the  Tribe  whether  to  develop  these 
programs  and  which  elements  of  the 
program  they  will  adopt  Consistent 
with  the  approach  of  the  Tribal 
Authority  Rule,  we  may  choose  to 
delegate  a  partial  Federal  plan  (i.e..  to 
delegate  authority  for  some  functions 
needed  to  carry  out  the  plan)  in 
appropriate  circumstances  and  where 
consistent  with  Tribal  law. 

Both  States  and  Tribal  agencies,  that 
have  taken  delegation,  as  well  as  the 
EPA,  will  have  responsibility  for 
bringing  enforcement  actions  against 
sources  violating  Federal  plan 
provisions.  However,  the  EPA 
recognizes  that  Tribes  have  limited 
criminal  enforcement  authority,  and 
will  address  in  the  delegation  agreement 
with  the  Tribe  how  criminal 
enforcement  issues  are  referred  to  the 
EPA. 

D.  Implementing,  Authnntv 

The  EPA  will  delegate  authority 
within  the  EPA  to  the  EPA  Regional 
Administrators  to  implement  the  CISWI 
Federal  plan.  All  reports  required  by 
this  Federal  plan  should  be  submitted  to 
the  appropriate  Regional  Office 
Administrator.  Table  1  under 
SUPPLEMEffTARY  INFORMATION  lists  the 
contact  information  for  the  EPA 
Regional  Offices  and  the  States  that  they 
cover. 

E.  CISWI  Federal  Plan  and  Indian 
Country 

The  term  "Indian  countn,."  as  used  in 
this  preamble,  means  (1)  all  land  within 
the  limits  of  any  Indian  reservation 
under  the  jurisdiction  of  the  United 
States  government,  notwithstanding  the 
issuance  of  any  patent,  and  including 
rights-of-way  running  through  the 
reservation;  (2)  all  dependent  Indian 
communities  within  the  borders  of  the 
United  States  whether  within  the 
original  or  subsequently  ac  quired 
territory  thereof,  and  whether  within  or 
without  the  limits  of  a  State;  and  (3)  all 
Indian  allotments,  the  Indian  titles  to 
which  have  not  been  extinguished, 
including  rights-of-way  running  through 
the  same. 


The  CISWI  Federal  plan  will  apply 
throughout  Indian  country  to  ensure 
that  there  is  nut  a  regulatory  gap  for 
existing  CISWI  units  in  Indian  Country. 
However,  eligible  Indian  Tribes  now 
have  the  authority  under  the  CAA  to 
develop  Tribal  plans  in  the  same 
manner  that  States  develop  State  plans. 
On  February  12.  1998,  EPA  promulgated 
regulations  that  outline  provisions  of 
the  CAA  tor  which  if  is  appropriate  to 
treat  Tribes  in  the  same  manner  as 
States.  See  63  FR  7254  (Final  Rule  for 
Indian  Tribes:  Air  Quality  Planning  and 
Management.  (Tribal  Authority  Rule)) 
(codified  at  40  CFR  part  49)  As  of 
March  16.  1998.  the  effective  date  of  the 
Tribal  Authority  Rule,  the  EPA  has  had 
authority  under  the  CAA  to  approve 
Tribal  programs  such  as  Tribal  plans  to 
implement  and  enforce  the  CISWI 
emission  guidelines. 

1   Tribal  Implementation 

Section  301(d)  of  the  CAA  authorizes 
the  Administrator  to  treat  an  Indian 
tribe  as  a  State  under  certain 
circumstances.  The  Tribal  Authority 
Rule,  which  implements  section  301(d) 
of  the  CAA.  identifies  provisions  of  the 
C^AA  for  vvhic:h  it  is  appropriate  to  treat 
a  Tribe  as  a  State.  [See  40  CFR  49.3  and 
49.4.)  Under  the  Tribal  Authority  Rule, 
a  Tribe  may  be  treated  as  a  State  for 
purposes  of  this  Federal  plan.  If  a  Tribe 
meets  the  criteria  below,  the  EPA  can 
delegate  to  an  Indian  tribe  authority  to 
implement  the  Federal  plan  in  the  same 
way  it  can  delegate  authority  to  a  State: 

(1)  The  applicant  is  an  Indian  tribe 
recognized  by  the  Secretary  of  the 
Interior; 

(2)  The  Indian  tribe  has  a  governing 
body  carrying  out  substantial 
governmental  duties  and  functions: 

(3)  The  functions  to  be  exercised  by 
the  Indian  tribe  pertain  to  the 
management  and  protection  of  air 
resources  within  the  exterior  boundaries 
of  the  reservation  or  other  areas  within 
the  tribe's  jurisdiction;  and 

(4)  The  Indian  tribe  is  reasonably 
expec:ted  to  be  capable,  in  the  EPA 
Regional  Administrator's  judgment,  of 
carrying  out  the  functions  to  be 
exercised  in  a  manner  consistent  with 
the  terms  and  purposes  of  the  CAA  and 
all  applicable  regulations.  (Sre  40  CFR 
49.6.) 

2.  HP.-\  Implementation 

The  CAA  also  provides  the  EPA  with 
the  authority  to  administer  Federal 
programs  in  Indian  (Country.  This 
authority  is  based  in  part  on  the  general 
purpose  of  the  CAA.  which  is  national 
in  scope.  Section  301(a)  of  the  CAA 
provides  the  EPA  broad  authority  to 
issue  regulations  that  are  necessary  to 


carry  out  the  functions  of  the  CAA. 
Congress  intended  for  the  EPA  to  have 
the  authority  to  operate  a  Federal 
program  when  Tribes  choose  not  to 
develop  a  program,  do  not  adopt  an 
approvable  program,  or  fail  to 
adequately  implement  an  air  program 
authorized  under  section  301(d)  of  the 
CAA. 

Section  301(d)(4)  of  the  CAA 
authorizes  the  Administrator  to  directly 
administer  provisions  of  the  CAA  to 
achieve  the  appropriate  purpose  where 
Tribal  implementation  is  not 
appropriate  or  administratively  not 
feasible.  The  EPA's  interpretation  of  its 
authority  to  directly  implement  CAA 
programs  in  Indian  country  is  discussed 
in  more  detail  in  the  Tribal  Authority 
Rule.  See  63  FR  7262-7263.  As 
mentioned  previously.  Tribes  may,  but 
are  not  required  to.  submit  a  CISVVI  plan 
under  section  111(d)  of  the  CAA. 

3.  Applicability  in  Indian  Country- 

The  Federal  plan  applies  throughout 
Indian  Country  except  where  an  EPA- 
approved  plan  already  covers  an  area  of 
Indian  country'.  This  approach  is 
consistent  with  the  EPA's 
implementation  of  the  Federal 
Operating  Permits  program  in  Indian 
Countrv  (see  64  FR  8247  (February  19, 
1999)).' 

VIII.  Title  V  Operating  Permits 

Except  for  the  sources  specified  in 
section  62.14830  of  the  Federal  plan, 
sources  subject  to  this  CISWI  Federal 
plan  must  obtain  title  V  operating 
permits.  These  title  V  operating  permits 
must  assure  compliance  with  all 
applicable  requirements  for  these 
sources,  including  all  applicable 
requirements  of  this  Federal  plan.  See 
40  CFR  70.6(a)(1),  70.2,  71.6(aKl)  and 
71.2. 

Owners  or  operators  of  section  129 
sources  (including  CISWI  units)  subject 
to  standards  or  regulations  under 
sections  111  and  129  must  operate 
pursuant  to  a  title  V  permit  not  later 
than  36  months  after  promulgation  of 
emission  guidelines  under  sections  111 
and  129  or  by  the  effective  date  of  the 
State,  Tribal,  or  Federal  title  V  operating 
permits  program  that  covers  the  area  in 
which  the  unit  is  located,  whichever  is 
later.  The  EPA  has  interpreted  section 
129(e)  to  be  consistent  with  section 
503(d)  of  the  CAA  and  40  CFR  70.7(b) 
and  71.7(b).  [See.  e.g..  the  final  Federal 
Plan  for  Hospital/Medical/Infectious 
Waste  Incinerators,  August  15,  2000  (65 
FR  49868,  49878)).  Section  503(d)  of  the 
CAA  and  40  CFR  70.7(b}  and  71.7(b) 
allow  a  source  to  operate  without  being 
in  violation  of  title  V  once  the  source 
has  submitted  a  timely  and  complete 
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permit  application,  even  if  the  source 
has  not  yet  received  a  final  title  V 
operating  permit  from  the  permitting 
authority. 2  As  a  result,  the  EPA 
interprets  the  dates  in  section  129(e)  to 
be  the  dates  by  which  complete  tide  V 
applications  need  to  be  submitted.  In 
the  absence  of  such  an  interpretation,  a 
section  129  soiu-ce  may  be  required  to 
prepare  and  submit  a  complete  title  V 
application  and  the  permitting  authority 
would  have  to  issue  a  permit  to  this 
source  in  a  very  short  period  of  time.^ 

As  a  result  of  the  EPA's  interpretation, 
existing  CISVVI  units  must  submit 
complete  title  V  applications  by  the 
later  of  the  following  dates:  Not  later 
than  36  months  after  the  promulgation 
of  40  CFR  part  60,  subpart  DDDD  or  by 
the  effective  date  of  the  State,  Tribal,  or 
Federal  title  V  operating  permits 
program  that  covers  the  area  in  which 
the  unit  is  located.  As  of  today's  action, 
all  areas  of  the  country  are  covered  by 
effective  title  V  programs.  As  a  result, 
the  relevant  section  129(e)  date  for 
existing  CISWI  units  is  36  months 
following  promulgation  of  40  CFR  part 
60,  subpart  DDDD,  i.e.,  December  1, 
2003.  Therefore,  December  1,  2003,  is 
the  latest  possible  date  by  which 
complete  applications  for  existing 
CISWI  units  can  be  submitted  and  still 
be  considered  timely.  This  date  applies 
regardless  of  when  the  CISWI  Federal 
plan  becomes  effective  or  when  an  EPA 
approved  section  lll(d)/129  plan  for 
existing  CISWI  units  becomes  effective. 
If.  however,  an  earlier  application 
deadline  applies  to  an  existing  CISWI 
unit,  then  this  deadline  must  be  met  in 
order  for  the  unit  to  be  in  compliance 


-  A  title  V  application  should  be  submitted  early 
enough  for  the  permitting  authority  to  find  the 
application  either  complete  or  incomplete  before 
the  title  V  application  deadline.  In  the  event  the 
application  is  found  incomplete  by  the  permitting 
authority,  the  source  must  submit  the  information 
needed  to  make  the  application  complete  by  the 
application  deadline  in  order  to  obtain  the 
application  shield.  See  40  CFR  62.14835Cb)  and  40 
CFR  70.5(a)(2)  and  71.5(a)(2). 

*  For  example,  in  the  absence  of  such  an 
interpretation,  if  a  final  Federal  plan  were  to 
become  effective  more  than  24  months  after  the 
promulgation  of  emission  guidelines  promulgated 
under  sections  111  and  129,  a  source,  if  subject  to 
the  Federal  plan,  would  have  less  than  12  months 
to  prepare  and  submit  a  complete  title  V  permit 
application  and  to  have  the  permit  issued.  The 
EPAs  interpretation  allovirs  section  12&(e)  to  be 
read  consistently  with  section  503(d)  of  the  CAA 
and  40  CFR  70.7(b)  and  71.7(b).  The  EPA's 
interpretation  is  also  consistent  with  section  503(c) 
of  the  CAA  which  requires  sources  to  submit  title 
V  applications  not  later  than  12  months  af^er 
becoming  subject  to  a  title  V  permits  program.  If  a 
permit,  as  opposed  to  a  title  V  application,  were 
required  by  the  later  of  the  two  deadlines  specified 
in  section  129(e),  some  section  129  sources  would 
be  required  to  have  been  issued  final  title  V  permits 
in  potentially  much  less  time  than  allotted  for  non- 
section  129  sources  to  submit  their  title  V 
applications. 


with  section  502(a)  of  the  CAA.  To 
determine  when  an  application  is  due 
for  an  existing  CISWI  unit,  section 
129(e)  of  the  CAA  must  be  read  in 
conjunction  with  section  503(c)  of  the 
CAA. 

As  stated  in  section  503(c),  a  source 
has  up  to  12  months  to  apply  for  a  title 
V  permit  once  it  becomes  subject  to  a 
title  V  permitting  program.*  For 
example,  if  an  existing  CISWI  unit 
becomes  subject  to  a  title  V  permitting 
program  for  the  first  time  on  the 
effective  date  of  this  Federal  plan,  then 
the  source  must  apply  for  a  title  V 
permit  within  12  months  of  the  effective 
date  of  this  Federal  plan  in  order  to 
operate  after  this  date  in  compliance 
with  Federal  law. 

An  application  deadline  earlier  than 
either  of  the  two  dates  noted  above,  i.e., 
December  1,  2003,  or  not  later  than  12 
months  after  the  effective  date  of  this 
Federal  plan,  may  apply  to  an  existing 
CISWI  unit  if  it  is  subject  to  title  V  for 
more  than  one  reason.  For  example,  an 
existing  CISWI  unit  may  already  be 
subject  to  title  V  as  a  result  of  being  a 
major  source  under  one  or  more  of  three 
major  source  definitions  in  title  V — 
section  112,  section  302,  or  part  D  of 
title  I  of  the  CAA.  See  40  CFR  70.3(a)(1) 
and  71.3(a)(1)  (subjecting  major  sources 
to  title  V  permitting)  and  40  CFR  70.2 
and  71.2  (defining  major  source  for 
purposes  of  title  V).  See  also  40  CFR 
70.3(a)  and  (b)  and  71.3(a)  and  (b)  for  a 
list  of  the  applicability  criteria  which 
trigger  the  requirement  to  apply  for  a 
title  V  permit. 

If  an  owner  or  operator  is  already 
subject  to  title  V  by  virtue  of  some 
requirement  other  than  this  Federal  plan 
and  has  submitted  a  timely  and 
complete  permit  application,  but  the 
draft  title  V  permit  has  not  yet  been 
released  by  the  permitting  authority, 
then  the  owner  or  operator  must 
supplement  the  title  V  application  by 
including  the  applicable  requirements 
of  this  Federal  plan  in  accordance  with 
40  CFR  70.5(b)  or  71.5(b).  If  an  existing 
CISWI  unit  is  a  major  source  or  is  part 
of  a  major  source,  is  subject  to  this 
Federal  plan,  and  is  aheady  covered  by 
a  title  V  permit  with  a  remaining  permit 
term  of  three  or  more  years  on  the 
effective  date  of  this  Federal  plan,  then 
the  owner  or  operator  will  receive  from 
bis  permitting  authority  a  notice  of 
intent  to  reopen  his  source's  title  V 


permit  to  include  the  requirements  of 
this  Federal  plan.  Reopenings  required 
for  such  CISWI  units  must  be  completed 
not  later  than  18  months  after  the 
effective  date  of  this  Federal  plan  in 
accordance  with  the  procediires 
established  in  40  CFR  70.7(f)(l)(i)  or 
71.7(f)(l)(i).  If  an  existing  CISWI  unit 
subject  to  this  Federal  plan  does  not 
meet  the  above  criteria,  e.g.,  the  unit  is 
part  of  a  nonmajor  source  or  is  covered 
by  a  permit  which  has  a  remaining  term 
of  less  than  3  years  on  the  effective  date 
of  this  Federal  plan,  then  the  permitting 
authority  does  not  need  to  reopen  the 
source's  permit,  as  a  matter  of  Federal 
law,  to  include  the  requirements  of  this 
Federal  plan.'^  However,  the  owner  or 
operator  of  a  source  subject  to  a  section 
111/129  Federal  plan  remains  subject  to. 
and  must  act  in  compliance  with, 
section  111/129  requirements  and  all 
other  applicable  requirements  to  which 
the  source  is  subject  regardless  of 
whether  these  requirements  are 
included  in  a  title  V  permit.  See  40  CFR 
70.6(a)(1),  70.2,  71.6(a)(1)  and  71.2. 

The  EPA  has  recently  become  aware 
that  there  has  been  some  confusion 
regarding  the  title  V  obligations  of 
section  129  sources  that  are  subject  to 
standards  or  regulations  under  sections 
111  and  129.  We  are  therefore  including 
Table  6  to  help  clarify  when  CISWI 
units  (even  those  not  subject  to  this 
Federal  plan)  must  apply  for  a  title  V 
permit.  While  Table  6  provides  specific 
information  relative  to  CISWI  units,  the 
same  title  V  obligations  apply  to  all 
section  129  sources  subject  to  standards 
or  regulations  under  sections  111  and 
129.  Of  course,  specific  deadlines  will 
vary  for  other  section  129  sources 
depending  on  when  the  relevant  NSPS 
is  promulgated,  when  the  relevant  State 
or  Tribal  section  lll(d)/129  plan  is 
approved  by  the  EPA  and  becomes 
effective,  etc.  Lastly,  Table  6  takes  into 
account  that  as  of  the  promulgation 
date,  i.e..  December  1,  2000,  for  the 
NSPS  (subpart  CCCC  of  part  60)  and 
emission  guidelines  (subpart  DDDD  of 
part  60)  for  CISWI  units,  every  area  of 
the  countrj'  was  covered  by  a  title  V 
permits  program  under  40  CFR  part  70 
or  part  71.  This  point  is  relevant 
because  a  section  111/129  standard 
cannot  trigger  the  requirement  for  a 
source  to  apply  for  a  title  V  permit 
unless  a  title  V  permits  program  is  in 


••  If  a  source  is  subject  to  title  V  for  more  than  one 
reason,  the  12-monlh  time  frame  for  submitting  a 
title  V  application  is  triggered  by  the  requirement 
which  first  causes  the  source  to  become  subject  to 
title  V.  As  provided  in  section  503(c)  of  the  CAA, 
permitting  authorities  may  establish  permit 
application  deadlines  earlier  than  the  12-month 
deadline. 


■  See  The  CAA  section  502(b)(9);  40  CFR 
70.7(f)(l)(i)  and  71.7(f)(l)(i).  Owners  or  operators  of 
CISWI  units,  which  have  been  permitted  and  are 
subject  to  this  Federal  plan,  may  wish  to  consult 
their  operating  permits  program  regulations  or 
permitting  authorities  to  determine  whether  their 
permits  must  be  reopened  to  incorporate  the 
requirements  of  this  Federal  plan  ■  — 
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Table  6.— Deadlines  for  Title  V  Sources 


Submitting  Title  V  Permit  Applications 


If  a  CISWI  unit  is  a  major  source  or  is  part  of  a  ma|or  source,  and  had 
commenced  operation  as  of  the  effective  date  of  the  relevant  title  V 
permits  program 


If  a  CiSWl  unit  iS  a  maior  source  or  is  pan  of  a  major  source  tDut  aid 
not  commence  operation  untn  after  the  relevant  title  V  premits  pro- 
gram became  effective 

If  a  CISWI  unit  IS  a  nonmajor  source  or  is  part  of  a  nonmajor  source  is 
subiect  to  the  CISWI  NSPS  i subpart  CCCC  of  40  CFR  part  60).  and 
had  commenced  operation  as  of  December  i    2000 

If  a  CISWI  unit  IS  a  nonmaior  source  or  is  part  if  a  nonmaior  source,  is 
subject  to  the  CISWI  fMSPS  (subpart  CCCC  of  40  CFR  part  60)  but 
did  not  comm.ence  operation  until  after  December  i    2000 

If  a  CISWI  unit  IS  a  nonmajor  source  or  is  part  of  a  nonmajor  source 
and  IS  Subject  to  an  EPA  approved  and  efiecti.e  State  or  Tribal  sec 
tion  1  Hid)  129  plan 


If  a  CISWI  unit  IS  a  nonmajor  source  or  is  part  of  a  nonmajor  source 
and  IS  subject  to  the  CISWI  Federal  plan  (subpart  ill  of  40  CFR  part 
62) 


If  a  CISWI  unit  is  required  to  obtain  a  title  V  permit  due  to  tnggenng 
more  than  one  of  the  applicability  critena  listed  above  or  in  40  CFR 
70.3(a)  or  71  3(a) 

Then  a  complete  title  V  application  is  due  not  later  than  12  months  (or 
earlier  if  required  by  the  title  V  permitting  authority)  after  the  unit  tng- 
gers  t^e  critenon  which  first  causes  the  unit  to  be  subject  to  title  V 
See  CAA  section  503(c)  and  40  CFR  70  3(a)  and  (b).  70  5(a)(1) 
71.3(a)  and  (b)  and  71  5(a)(1)  In  no  event,  however  can  an  existing 
CISWI  unit  submit  a  complete  title  V  application  after  December  1 
2003  and  have  rt  be  considered  timely  See  CAA  section  129(e)  and 
40  CFR  62  14835  of  subpart  III 


Then  a  complete  title  V  application  which  covers  the  entire  source  ^  is 
due  not  later  than  12  months  (or  earlier  if  required  by  the  title  V  per- 
mining  authonty)  after  the  effective  date  of  the  relevant  title  V  per- 
mits source,  and  had  program   See  CAA  section  503(c)  and  40  CFR 

70  4(b)(11)(i),  71  4(i)(l),  70-5(a)(1)(i)  and  71.5(a)(1)(i). 

Then  a  complete  title  V  application  which  covers  the  entire  source  Is 
due  not  later  than  12  months  (or  earlier  if  required  by  the  title  V  per- 
mitting authonty)  after  the  date  the  source  commences  operation 
See  CAA  section  503(c)  and  40  CFR  70  5(a)(1)(i)  and  71.5(a)(1)(i). 

Then  a  complete  title  V  application  '  is  due  not  later  than  12  months 
after  subpart  CCCC  was  promulgated,  i.e..  December  1,  2001  (or 
earlier  if  required  by  the  title  V  permitting  authonty).  See  CAA  sec- 
tion 503(c)  and  40  CFR  70.5(a)(1)(i)  and  71.5(a)(1)(i). 

Then  a  complete  title  V  application  is  due  not  later  than  12  months  (or 
earlier  if  required  by  the  title  V  permitting  authonty)  after  the  date  the 
source  commences  operation  See  CAA  section  503(c)  and  40  CFR 
70  5(a)(1)(i)  and  71  5(a)(1)(i) 

Then  a  complete  title  V  application  is  due  not  later  than  12  months  (or 
earlier  if  required  by  the  title  V  permitting  authority)  after  the  effective 
date  of  the  EPA  approved  State  or  Tnbal  section  111(d)/129  plan.s 
See  CAA  section  503(c)  and  40  CFR  70.5(a)(1)(i)  and  71.5(a)(1)(i). 
In  no  event,  however,  can  such  an  existing  CISWI  unit  submit  a 
complete  title  V  application  after  December  1.  2003,  and  have  It  be 
considered  timely  See  CAA  section  129(e)  and  40  CFR  62.14835  of 
subpart  III 

Then  a  complete  title  V  application  is  due  not  later  than  12  months  (or 
earlier  if  required  by  the  title  V  pennitting  authonty)  after  the  effective 
date  of  40  CFR  part  62,  subpart  III.  See  CAA  section  503(c)  and  40 
CFR  70  5(a)(1)(i)  and  71.5(a)(1)(i)  In  no  event,  however,  can  such 
an  existing  CISWI  unit  submit  a  complete  title  V  application  after  De- 
cember 1 ,  2003  and  have  it  t>e  considered  timely.  See  CAA  section 
129(e)  and  40  CFR  62  14835  of  subpart  III. 


Reopening  Title  V  Permits 


If  a  CISWI  unit  is  a  major  source  or  is  part  of  a  major  source  is  subject 
to  the  CISWI  NSPS  (subpart  CCCC  of  40  CFR  part  60).  and  is  cov- 
ered by  a  title  V  permit  with  a  remaining  permit  term  of  3  or  more 
years  on  Decemt)er  1 ,  2000 

If  a  CISWI  unit  is  a  major  source  or  is  part  of  a  major  source,  is  subject 
to  an  EPA  approved  and  effective  State  or  Tnbal  section  Ill(d)/129 
plan  for  CISWI  units,  and  is  covered  by  a  title  V  permit  with  a  re- 
maining permit  term  of  3  or  more  years  on  the  effective  date  of  the 
EPA  approved  section  Ili(d)/129  plan 


Then  the  title  V  permitting  authority  must  complete  a  reopening  of  the 
source  s  title  V  pennit  to  incorporate  the  requirements  of  40  CFR 
part  60,  subpart  CCCC  not  later  than  June  1 ,  2002.  See  CAA  sec- 
tion 502(b)(9);  40  CFR  70.7(f)(1)(l)  and  71.7(f)(l)(i). 

Then  the  title  V  permitting  authonty  must  complete  a  reopening  of  the 
source's  title  V  permit  to  incorporate  the  requirements  of  ttiis  EPA 
approved  and  effective  section  111(d)/129  plan  not  later  than  18 
monttis  after  the  effective  date  of  this  plan.  See  CAA  section 
502(b)(9):  40  CFR  70  7(f)(1)(i)  and  71.7(f)(1)(i). 


■  .-K  title  V  application  from  i  major  source  must 

address  all  emissions  units  at  the  title  V  source,  not 
liist  the  section  12y  emissions  unit   .See  40  CFR 
"0  3(c)(  II  and  "1  J|c)(U   (For  information  on 
aggregating  emissions  units  to  determine  what  i-,  a 
source  under  title  V,  see  the  definition  ot  major 
source  in  40  CFR  70  2.  71  2.  and  63  2  ) 

Consistent  with  40  CFR  70  3(c)l21  and  71  3(c)(2), 
a  permit  applic^ation  from  a  nonmajor  title  V  source 


is  only  required  to  address  the  emissions  units 
which  caused  the  source  to  be  subiect  to  title  V  The 
applicability  criteria  which  determine  the  need  for 
the  owner  or  operator  of  a  nonmajor  source  to  applv 
for  a  title  V  permit  are  found  in  40  CFK  70  J|a)  and 
(b)  and  71  3(a)  and  (b)  Permits  issued  to  these 
nonmajor  soun:es  must  include  all  of  the  applicable 
requirements  that  applv  to  the  triggering  units,  e  g  , 
.State  Implemenlalion  Plan  requirements,  se<;tion 
III  or  112  recjuirements,  etc    .See  footnote  «2  in 


Change  to  Definition  of  Major  Source  rule. 
November  27,  2001  |66  FR  59161,  59163) 

''  If  a  CISWI  unit  becomes  subject  to  an  approved 
and  effective  State  or  Tribal  section  lll(d)/129  plan 
after  being  subject  to  an  effective  Federal  plan,  the 
CISWI  unit  is  still  required  to  file  a  complete  title 
V  application  consistent  with  the  application 
deadlines  for  units  subject  to  the  CISWI  Federal 
plan 
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Table  6.— Deadlines  for  Title  V  Sources — Continued 


If  a  CISWI  unit  is  a  major  source  or  is  part  of  a  major  source,  is  subject  i 
to  the  CISWI  Federal  plan  (subpart  III  of  40  CFR  part  62),  and  is 
covered  by  a  title  V  permit  witti  a  remaining  permit  term  of  3  or  more  | 
years  on  the  effective  date  of  this  Federal  plan. 


Then  the  title  V  permitting  authority  must  complete  a  reopening  of  the 
source's  title  V  permit  to  Incorporate  the  requirements  of  subpart  III 
of  40  CFR  part  62  not  later  than  1 8  months  after  the  effective  date  of 
the  CISWI  Federal  plan.  See  CAA  section  502(b)(9);  40  CFR 
70.7(f)(1)(i)and71.7(f)(1)(i). 


Updating  Existing  Title  V  Permit  Applications 


If  a  CISWI  unit  is  subject  to  the  CISWI  NSPS  (subpart  CCCC  of  40 
CFR  part  60),  but  first  became  subject  to  title  V  permitting  prior  to 
the  promulgation  of  the  NSPS,  and  the  owner  or  operator  of  the  unit 
has  submitted  a  timely  and  complete  title  V  permit  application,  but 
the  draft  title  V  permit  has  not  yet  been  released  by  the  permitting 
authority. 

If  a  CISWI  unit  is  subject  to  an  EPA  approved  and  effective  State  or 
Tribal  section  111(d)/129  plan  for  CISWI  units,  but  first  became  sub- 
ject to  title  V  permitting  prior  to  the  effective  date  of  the  section 
1 1 1(d)/129  plan,  and  the  owner  or  operator  of  the  unit  has  submitted 
a  timely  and  complete  title  V  permit  application,  but  the  draft  title  V 
permit  has  not  yet  b^n  released  by  the  pemnitting  authority. 

If  a  CISWI  unit  is  subject  to  the  CISWI  Federal  plan  (subpart  III  of  40 
CFR  part  62),  but  first  became  subject  to  title  V  permitting  prior  to 
the  effective  date  of  this  Federal  plan,  and  the  owner  or  operator  of 
the  unit  has  submitted  a  timely  and  complete  title  V  permit  applica- 
tion, but  the  draft  title  V  permit  has  not  yet  been  released  by  the  per- 
mitting authority. 


Then  the  owner  or  operator  must  supplement  the  title  V  application  by 
including  the  applicable  requirements  of  40  CFR  part  60,  subpart 
CCCC  in  accordance  with  40  CFR  70.5(b)  or  71 .5(b). 


Then  the  owner  or  operator  must  supplement  the  title  V  application  by 
including  the  applicable  requirements  of  the  approved  and  effective 
section  111(d)/129  plan  in  accordance  with  40  CFR  70.5(b)  or 
71.5(b). 


Then  the  owner  or  operator  must  supplement  the  title  V  application  by 
including  the  applicable  requirements  of  40  CFR  part  62.  subpart  III 
in  accordance  with  40  CFR  70.5(b)  or  71.5(b). 


Title  V  and  Delegation  of  a  Federal  Plan 

For  the  sake  of  brevity,  the  discussion 
from  the  proposed  Federal  plan 
regarding  title  V  and  delegation  of  a 
Federal  plan  is  not  being  repeated.  See 
'Title  V  and  Delegation  of  a  Federal 
Plan"  section  of  the  proposed  Federal 
plan  for  CISWI,  November  25,  2002  (67 
FR  70640,  70652).  Nevertheless,  the 
preamble  language  from  this  section  in 
the  proposed  rule  is  hereby  reaffirmed 
in  this  final  rule. 

IX.  Statutory  and  Executive  Order 
Reviews 

This  section  addresses  the  following 
statutory  and  executive  order 
administrative  requirements;  Executive 
Orders  12866,  13132,  13175,  13045  and 
13211;  Paperwork  Reduction  Act; 
Regulatory  Flexibility  Act/Small 
Business  Regulatory  Enforcement 
Fairness  Act;  Unfunded  Mandates 
Reform  Act;  National  Technology 
Transfer  and  Advancement  Act;  and  the 
Congressional  Review  Act.  Since  today's 
action  implements  the  CISWI  emission 
guidelines  (40  CFR  part  60,  subpart 
DDDD)  as  promulgated  on  December  1, 
2000,  and  does  not  impose  any  new 
requirements,  much  of  the  following 
discussion  refers  to  the  documentation 
of  applicable  requirements  as  discussed 
in  the  preamble  to  the  rule  promulgating 
the  emission  guidelines  (65  FR  75338, 
December  1,  2000). 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866,  58  FR 
51735  (October  4,  1993),  the  EPA  must 


determine  whether  the  regulator^'  action 
is  "significant"  and,  therefore,  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impacts  of  entitlements,  grants,  user 
fees,  or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  EPA  considered  the  2000 
emission  guidelines  to  be  significant 
and  the  rules  were  reviewed  by  OMB  in 
2000.  See  65  FR  75338,  December  1, 
2000.  The  Federal  plan  promulgated 
today  would  simply  implement  the 
2000  emission  guidelines  and  does  not 
result  in  any  additional  control 
requirements  or  impose  any  additional 
costs  above  those  previously  considered 
during  promulgation  of  the  2000 
emission  guidelines.  Therefore,  this 
regulatory  action  is  considered  "not 
significant"  under  Executive  Order 
12866. 


B.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2060-0451.  (ICR 
1927.02) 

This  ICR  reflects  the  burden  estimate 
for  the  emission  guidelines  which  were 
promulgated  in  the  Federal  Register  on 
December  1,  2000.  The  burden  estimate 
includes  the  burden  associated  with 
State  or  Tribal  plans  as  well  as  the 
burden  associated  with  the  Federal 
plan.  Consequently,  the  burden 
estimates  described  below  overstate  the 
information  collection  burden 
associated  with  the  Federal  plan. 
However,  upon  approval  by  the  EPA,  a 
State  or  Tribal  plan  becomes  federally 
enforceable.  Therefore,  it  is  important  to 
estimrte  the  full  burden  associated  with 
the  State  or  Tribal  plans  and  the  Federal 
plan.  As  State  or  Tribal  plans  are 
approved,  the  Federal  plan  burden  wil! 
decrease,  but  the  overall  burden  of  the 
State  or  Tribal  plans  and  the  Federal 
plan  will  remain  the  same. 

The  Federal  plan  contains  monitoring, 
reporting,  and  recordkeeping 
requirements.  The  inforniation  will  be 
used  to  ensure  that  the  Federal  plan 
requirements  are  met  on  a  continuous 
basis.  Records  and  reports  will  be 
necessary'  to  enable  us  to  identify'  waste 
incineration  units  that  may  not  be  in 
compliance  with  the  Federal  plan 
requirements.  Based  on  reported 
information,  the  EPA  would  decide 
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which  units  and  what  records  or 
processes  should  be  inspected.  The 
records  that  owners  and  operators  of 
existing  CISVVI  units  maintain  will 
indicate  to  us  whether  personnel  are 
operating  and  maintaining  control 
equipment  property 


Affected  entity 


These  recordkeeping  and  reporting 
requirements  are  specifically  authorized 
bv  section  114  of  the  CAA  (42  U.S.C. 
7414).  All  information  submitted  to  the 
EPA  for  which  a  (.laim  of  confidentiality 
is  made  will  be  safeguarded  according 
to  EPA  policies  in  40  CFR  part  2. 


subpart  B,  Confidentiality  of  Business 
Information. 

The  estimated  average  aruiual  burden 
for  the  first  3  years  after  promulgation 
of  the  emission  guidelines  for  industry 
and  the  implementing  agency  is 
outlined  below. 


Industry  

Implementing  agency 


Total  tiours 


9,145 
1,817 


4 


Labor  costs        Capital  costs         O&M  costs 


Total  costs 


$407,067 
48,386 


0 
0 


$407,067 
48,386 


The  EPA  e.xpects  the  Federal  plan  to 
affect  a  maximum  of  1 16  units  over  the 
first  three  years  (Note:  This  assumes 
that  no  State  plans  are  in  effect.)  The 
EPA  assumes  that  6  existing  units  will 
be  replaced  by  6  new  units  each  vear. 
There  are  no  capital,  start-up.  or 
operation  and  maintenance  costs  for 
existing  units  during  the  first  three 
years.  The  implementing  agency  would 
not  incur  any  capital  or  start-up  cost  ■,. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  disclose,  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collec:ting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  c:omplv  with  anv 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  c:ollectiun  of 
information,  search  data  sourt  es; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

.\n  agency  may  not  conduct  or 
.sponsor,  and  a  person  is  not  required  to 
respond  to.  a  c:ollection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number  The  OMB  control 
number  for  this  final  rule  and  for  the 
emissions  guidelines  is  2060-04.51   The 
OMB  control  numbers  for  EPA 
regulations  are  listed  in  40  (".FR  part  4 
In  addition.  EPA  is  amending  the  tabU- 
in  40  c;FR  part  9  of  currently  approveii 
OMB  control  numbers  for  iniormation 
requirements  idntained  in  thi>  final 
rule. 

C.  Regulut(ir\-  Flexibility  Act  (RFA)/ 
Small  Business  Reguhiton'  Enforcement 
Fiiirness  Act  ISBREFM 

The  RFA  generally  require.-^  an  agency 
to  prepare  a  regulatory  fiexibility 
analysis  of  anv  rule  subject  to  notice 
and  comment  rulemaking  re(juirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 


certifies  that  tht'  rule  will  not  have  a 
significant  economic:  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions.  For 
purposes  of  as.sessing  the  impacts  of 
today's  rule  on  small  entities,  small 
entity  is  defined  as;  (1)  A  small  business 
that  has  less  than  500  employees:  (2)  a 
small  governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  distric;t  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  that  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  The  SBA 
guidelines  define  a  small  business  based 
on  number  of  employees  of  annual 
revenues  and  the  size  standards  vary 
from  industry  to  industry.  Generally, 
businesses  covered  bv  the  North 
American  Industrial  Classific'ation 
System  (NAIGS)  codes  affected  by  this 
rule  are  considered  small  if  they  have 
less  than  500  einplovees  or  less  than  S5 
million  in  annual  sales 

During  the  2000  CilSVVi  cMnission 
guidelines  rulemaking,  the  EPA 
determined  that  based  on  the  low 
number  of  affected  small  entities  in  each 
individual  market,  the  alternative 
method  of  waste  disposal  available,  and 
the  relatively  low  control  cost,  the 
CiSWI  t-mission  guidelines  should  not 
generate  a  significant  small  business 
impact  on  a  substantial  number  of  small 
>'ntities  m  the  commercial  and 
industrial  sectors  The  EPA  determined 
that  It  was  not  necessary  to  prepare  a 
regulatory  flexibility  analysis  in 
(  nnnection  with  the  final  emissi(jn 
guidelines  The  EP,-\  has  also 
determined  that  the  final  emission 
guidelines  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (65  FK  75.348). 
This  Federal  [ilan  does  not  establish  anv 
new  requirements  Therefore,  pursuant 
to  the  provisions  nf  5  ['  SX'.  605(1)).  the 
EP.-\  has  determined  that  this  Federal 
plan  will  nitt  have  a  significant  impact 
on  .1  suhst.inti.il  number  of  small 


entities,  and  thus  a  regulatory  flexibility 
analysis  is  not  required. 

D  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year. 

Before  promulgating  a  rule  for  which 
a  written  statement  is  needed,  section 
205  of  the  UMRA  generally  requires  us 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted. 

Before  establishing  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  the  EPA 
must  develop  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
thereby  enabling  officials  of  affected 
small  governments  to  have  meaningful 
and  timely  input  in  the  development  of 
the  regulatory  proposal  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  Si  00 
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million  of  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  1  year.  The 
environmental  impact  analysis  for  the 
emission  guidelines  estimates  the  total 
national  annualized  cost  impact  of  this 
regulatory  action  at  $11.6  million  per 
year  (Docket  A-94-63).  This  Federal 
plan  will  apply  to  only  a  subset  of  the 
units  considered  in  the  environmental 
impacts  analysis  for  the  emission 
guidelines.  Thus,  this  rule  is  not  subject 
to  the  requirements  of  sections  202  and 
205  of  the  UMRA.  Additionally,  the 
EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments,  because  commercial 
and  industrial  units  are  not  likely  to  be 
owned  by  small  governments. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
Federalism"  (64  FR  43255,  August  10. 
1999).  requires  the  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  final  rule  does  not  have 
Federalism  implications.  It  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  goverrmient  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  rule 
establishes  emission  limits  and  other 
requirements  for  solid  waste 
incineration  units  that  are  not  covered 
by  an  EPA-approved  and  effective  State 
or  Tribal  plan.  The  EPA  is  required  by 
section  129  of  the  CAA,  42  U.S.C.  7429, 
to  establish  the  standards  for  such  units. 
This  regulation  primarily  affects  private 
industry  and  does  not  impose 
significant  economic  costs  on  State  or 
local  governments.  The  standards 
established  by  this  rule  apply  to 
facilities  that  operate  commercial  or 
industrial  solid  waste  incineration  units 
located  in  States  that  do  not  have  EPA- 
approved  plans  covering  such  units  by 
the  effective  date  of  the  Federal  plan 
(and  the  owners  or  operators  of  such 
facilities).  The  regulation  does  not 
include  an  express  provision 
preempting  State  or  local  regulations. 
However,  once  this  Federal  plan  is  in 


effect,  covered  facilities  would  be 
subject  to  the  standards  established  by 
this  rule,  regardless  of  any  less 
protective  State  or  local  regulations  that 
contain  emission  limitations  for  the 
pollutants  addressed  by  this  rule.  To  the 
extent  that  this  might  preempt  State  or 
local  regulations,  it  does  not 
significantly  affect  the  relationship 
between  the  national  government  and 
the  States,  or  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule;  and  the  EPA  has  complied  with  the 
requirements  of  section  4(e).  to  the 
extent  that  they  may  be  applicable  to  the 
regulations,  by  providing  notice  to 
potentially  affected  State  eind  local 
officials  through  publication  of  this  rule. 
Although  section  6  of  Executive  Order 
13132  does  not  apply  to  this  rule,  the 
EPA  consulted  with  representatives  of 
State  and  local  governments  to  enable 
them  to  provide  meaningful  and  timely 
input  into  the  development  of  the 
CISWI  emission  guidelines.  This 
consultation  took  place  during  the 
Industrial  Combustion  Coordinated 
Rulemciking  Federal  Advisory 
Committee  Act  committee  meetings, 
where  members  representing  State  and 
local  governments  participated  in 
developing  recommendations  for  our 
combustion-related  rulemakings, 
including  the  CISWI  emission 
guidelines.  Additionally,  the  EPA 
sponsored  the  Small  Communities 
Outreach  Project,  which  involved 
meetings  with  elected  officials  and  other 
government  representative  to  provide 
them  with  information  about  the  CISWI 
emission  guidelines  and  to  solicit  their 
comments.  The  concerns  raised  by 
representatives  of  State  and  local 
governments  were  considered  during 
the  development  of  the  CISWI  emission 
guidelines. 

F.  Executive  Order  131 75:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  the 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  Tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  Tribes,  or 
on  the  distribution  of  power  and 


responsibilities  between  the  Federal 
government  and  Indian  Tribes." 

This  Federal  plan  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  goveriunents,  on 
the  relationship  between  the  Federal 
Government  and  Indian  Tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  Tribes,  as 
specified  in  Executive  Order  13175. 

The  EPA  knows  of  no  CISWI  units 
presently  owned  by  Indian  tribal 
governments.  However,  if  any  exist  now 
or  in  the  futiue,  the  rule  would  not  have 
tribal  implications  on  these  tribal 
governments  as  defined  by  the 
Executive  Order.  This  Federal  plan 
simply  implements  the  emission 
guidelines.  It  does  not  result  in  any 
additional  control  requirements  nor 
imposes  any  additional  costs  above 
those  previously  considered  during 
promulgation  of  the  emission 
guidelines.  Thus,  the  requirements  of 
Executive  Order  13175  do  not  apply. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  (2)  concerns  an 
environmental  health  or  safety  risk  that 
the  EPA  has  reason  to  believe  may 
disproportionately  affect  children.  If  the 
regulatory  action  meets  these  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives  the 
EPA  considered. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Order  has  the  potential  to  influence 
the  regulation.  This  Federal  plan  is  not 
subject  to  Executive  Order  13045 
because  it  is  based  on  technology 
performance  and  not  on  health  or  safety 
risks.  Additionally,  this  Federal  plan  is 
not  economically  significant  as  defined 
by  Executive  Order  12866. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211.  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energv  Supply,  Distribution,  or  Use"  (66 
FR  28355  (Mav  22,  2001))  because  it  is 
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not  d  significant  regulatorv'  action  under 
Executive  OrdtT  12866. 

/  \ational  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  .)f  1995  (Pub.  L.  No    104- 
1 13:  15  U.S.C.  2721  directs  the  EPA  to 
use  voluntary  consensus  standards  in 
regulatorv'  and  procurement  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  art'  tec  hnical  standards  (e.g  . 
materials  specifications,  test  methods, 
sampling  procedures,  business 
prat  tices)  developed  or  adopted  by  one 
or  more  voluntary  consensus  bodies. 
The  \TT.\A  directs  the  EPA  to  provide 
Congress,  thrcjugh  annual  reports  to  the 
Office  of  Management  and  Budget 
(OMB).  with  e.xplanations  when  an 
agency  doe^  not  use  available  and 
applicable  voluntary  consensus 
standards 

This  Federal  plan  involves  technical 
standards  The  EPA  includes  in  this 
plan  EPA  Methods  1.  3A,  38.  5.  6,  6C. 
7.  7A.  7C.  7D.  7E.  9,  10.  lOA,  lOB.  23. 
26A.  and  29.  Consistent  with  the 
NTTAA.  the  EPA  conducted  searches  to 
identify-  voluntary  consensus  standards 
in  addition  to  these  EPA  methods.  No 
applicable  voluntary  consensus 
standards  were  identified  for  EPA 
Methods  7A.  7D.  9.  and  lOB  The  search 
and  review  results  have  been 
documented  and  are  placed  in  the 
Docket  No.  A-20()(>-52  for  this  Federal 
plan. 

This  search  for  emission  measurement 
procedures  identified  24  voluntary 
consensus  standards  The  EPA 
determined  that  20  of  these  24  standards 
were  impractical  alternatives  to  EPA  test 
methods  for  the  purposes  of  this  Federal 
plan.  Therefore,  the  EPA  is  not  adopting 
these  standards  today  The  reasons  for 
this  determination  for  the  20  methods 
are  discussed  below 

The  standard.  ASTM  D3162  (1994) 
"Standard  Test  Method  for  Carbon 
Mono.xide  in  the  Atmosphere 
(Continuous  Measurement  bv 
Nondispersive  Infrared  Spectrometry).  " 
is  impractical  as  an  alternative  to  EPA 
Method  10  in  the  Federal  plan  because 
this  AST\I  standard,  whic:h  is  stated  to 
be  applicable  in  the  range  of  0  5-100 
ppm  CO.  does  not  cover  the  potential 
range  in  the  plan  (up  to  157  ppm). 
Whereas  EPA  Method  10  has  a  range 
from  20-1000  ppm  CO  Also.  ASTM 
D3162  does  not  provide  a  proc;edure  to 
remove  carbon  dioxide  interference 
Therefore,  this  ASTM  standard  is  not 
appropriate  for  combustion  source 
conditions.  In  terms  of  NDIR  instrument 


performance  specifications,  ASTM 
D3162  has  much  higher  maximum 
allowable  rise  and  fall  times  (5  minutes) 
than  EPA  Method  10  (which  has  30 
sec(jnd).  However,  it  should  be  noted 
that  ASTM  D3162  has  more  quality 
control  retjuirements  than  EPA  Methcid 
10  in  terms  of  instrument  calibration 
proc;edures,  span  gas  cylinder  validation 
[Hocedures.  anci  operational  checks. 

The  standard  ASTM  El 979-98  (1998), 
"Standard  Practice  for  Ultrasonic 
Extraction  of  Paint.  Dust,  Soil,  and  Air 
Samples  for  .Subsequent  Determination 
of  Lead,  '  is  impractical  as  an  alternative 
to  EPA  Methoci  29  in  this  Federal  plan. 
This  ASTM  standard  does  not  require 
the  use  of  h\(lrogen  fiuoride  (HF)  as  in 
EPA  Method  29  and.  therefore,  it  cannot 
be  used  for  the  preparation,  digestion, 
and  analysis  (jf  Method  29  samples. 
Additionally.  Method  29  requires  the 
use  (jf  a  glass  fibc!r  filter,  whereas  this 
ASTM  standard  rec}uires  cellulose  filters 
and  other  probable  nonglass  fiber 
media,  which  cannot  be  considered 
equivalent  to  EPA  Method  29. 

The  European  standard  EN  1911-1,2.3 
(1998).  "Stationary  Source  Emissions- 
Manual  Method  of  Determination  of 
Hf:l — Part  1:  Sampling  of  Gases  Ratified 
European  Text — Part  2:  Caseous 
Compounds  Absorption  Ratified 
European  Text — Part  3:  Adsorption 
Solutions  Analysis  and  ("alculation 
Ratified  European  Text."  is  impractical 
as  an  alternative  to  EPA  Method  26A. 
Part  3  of  this  standard  cannot  be 
considered  equivalent  to  EPA  Method 
26A  because  the  sample  absorbing 
solution  (water)  would  be  expected  to 
capture  both  HCl  and  chlorine  gas.  if 
present,  without  the  ability  to 
distinguish  between  the  two.  The  EPA 
Method  26A  uses  an  acidified  absorbing 
solution  to  first  separate  HCl  and 
chlorine  gas  so  that  they  can  be 
selectively  absorbed,  analyzed,  and 
reported  separately.  In  addition,  in  EN 
1911  the  absorption  efficiency  for 
chlorine  gas  would  be  expected  to  vary 
as  the  pH  of  the  water  changed  during 
sampling. 

The  following  ten  methods  are 
impractical  alternatives  to  EPA  test 
me-thods  for  the  purposes  of  this  plan 
because  they  are  too  general,  too  broad, 
or  not  sufficiently  detailed  to  assure 
compliance  with  EPA  regulatory 
requirements:  ASTM  D3l54-9r(1995), 
"Standard  Method  for  Average  Velocity 
in  a  Duct  (Pilot  Tube  Method)."  for  EPA 
Methods  1  and  3B;  ASTM  D5835-95. 
"Standard  Practice  for  Sampling 
Stationary  Source  Emissions,  for 
Automated  Determination  of  Gas 
Concentration,"  for  EPA  Method  3A; 
ISO  10396:1993.  "Statiimary  Source 
Emissions:  Sampling  for  the  Automated 


Determination  of  Gas  Concentrations," 
for  EPA  Method  3A;  CAN/CSA  Z223.2- 
M86(1986),  "Method  for  the  Continuous 
Measurement  of  Oxygen,  Carbon 
Dioxide.  Carbon  Monoxide,  Sulphur 
Dioxide,  and  Oxides  of  Nitrogen  in 
Enclosed  Combustion  Flue  Gas 
Streams,"  for  EPA  Method  3A;  ASME 
C00031  or  PTC  19-10-1981— Part  10. 
Flue  and  Exhaust  Gas  Analyses,"  for 
EPA  Methods  6  and  7;  ASTM  D1608-98, 
"Test  Method  for  Oxides  of  Nitrogen  in 
Gaseous  Combustion  Products  (Pheno- 
Disulfonic  Acid  Procedures)."  for  EPA 
Method  7:  ISO  7934:1998,  "Stationary 
Source  Emissions — Determination  of  the 
Mass  Concentration  of  Sulfur  Dioxide — 
Hydrogen  Peroxide/Barium  Perchlorate/ 
Thorin  Method."  for  EPA  Method  6;  ISO 
11564:1998.  "Stationary  Source 
Emissions — Determination  of  the  Mass 
Concentration  of  Nitrogen  Oxides — 
NEDA  (naphthylethylenediamine)/ 
Photometric  Method,"  for  EPA  Methods 
7  and  7C:  CAN/CSA  Z223.21-M1978, 
"Method  for  the  Measurement  of  Carbon 
Monoxide:  3 — Method  of  Analysis  by 
Non-Dispersive  Infrared  Spectrometry'." 
for  EPA  Methods  10  and  lOA;  and 
European  Committee  for 
Standardization  (CEN)  EN  1948-3 
(1997),  "Determination  of  the  Mass 
Concentration  of  PCDD'S/PCDF'S— Part 
3:  Identification  and  Quantification,"  for 
EPA  Method  23. 

The  following  seven  methods  are 
impractical  alternatives  to  EPA  test 
methods  for  the  purposes  of  this  Federal 
plan  because  they  lacked  sufficient 
quality  assurance  and  quality  control 
requirements  necessary  for  EPA 
compliance  assurance  requirements: 
ASME  PTC-38-80  R85  or  C00049, 
"Determination  of  the  Concentration  of 
Particulate  Matter  in  Gas  Streams."  for 
EPA  Method  5:  ASTM  D3685/D3685M- 
98,  "Test  Methods  for  Sampling  and 
Determination  of  Particulate  Matter  in 
Stack  Gases."  for  EPA  Method  5;  ISO 
9096:1992.  "Determination  of 
Concentration  and  Mass  Flow  Rate  of 
Particulate  Matter  in  Gas  Carrying 
Ducts — Manual  Gravimetric  Method," 
for  EPA  Method  5:  CAN/CSA  Z223.1- 
M1977,  "Method  for  the  Determination 
of  Particulate  Mass  Flows  in  Enclosed 
Gas  Streams."  for  EPA  Method  5:  ISO 
11632:1998.  "Stationary  Source 
Emissions — Determination  of  the  Mass 
Concentration  of  Sulfur  Dioxide — Ion 
Chromatography,"  for  EPA  Method  6; 
CAN/CSA  Z223.24-M1983,  "Method  for 
the  Measurement  of  Nitric  Oxide  and 
Nitrogen  Dioxide  in  Air."  for  EPA 
Method  7;  and  CAN/CSA  Z223.26- 
M1987,  "Measurement  of  Total  Mercury 
in  Air  Cold  Vapour  Atomic  Absorption 
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Spectrophotometeric  Method,"  for  EPA 
Method  29. 

The  following  four  of  the  24  voluntary 
consensus  standards  identified  in  this 
search  were  not  available  at  the  time  the 
review  was  conducted  for  the  purposes 
of  this  Federal  plan  because  they  are 
under  development  by  a  voluntary 
consensus  body:  ISO/DIS  12039, 
"Stationary  Soiux:e  Emissions — 
Determination  of  Carbon  Monoxide, 
Carbon  Dioxide,  and  Oxygen — 
Automated  Methods."  for  EPA  Method 
3A;  ASTM  Z6449Z,  "Standard  Method 
for  the  Determination  of  Sulfur  Dioxide 
in  Stationary  Sources,"  for  EPA  Method 
6;  ASTM  Z6590Z,  "Manual  Method  for 
Both  Speciated  and  Elemental 
Mercury,"  for  EPA  Method  29  (portion 
for  mercury  only);  prEN  13211  (1998), 
"Air  Quality — Stationary  Source 
Emissions — Determination  of  the 
Concentration  of  Total  Merciuy,"  for 
EPA  Method  29  (portion  for  mercury 
only). 

Table  1  of  Subpart  III  lists  the  EPA 
testing  methods  included  in  the  Federal 
plan  emission  requirements  for 
commercial  and  industrial  solid  waste 
incinerators.  Under  40  CFR  63.8(f)  of 
Subpart  A  of  the  General  Provisions,  a 
source  may  apply  to  the  EPA  for 
permission  to  use  alternative  monitoring 
in  place  of  any  of  the  EPA  testing 
methods. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801,  et.  seq.,  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  adopting  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  The  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  C9='R  Part  62 

Environmental  protection,  Air- 
pollution  control.  Carbon  monoxide, 
Metals,  Nitrogen  dioxide,  Particulate 
matter.  Sulfur  oxides.  Waste  treatment 
and  disposal. 

Dated:  September  12,  2003. 
Marianne  Lamont  Horinko, 

Acting  Administrator. 

m  40  CFR  part  62  is  cunended  as  follows: 


PART  62— {AMENDED] 

■  1 .  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

■  2.  Amend  §  62.13  by  adding  paragraph 
(d)  to  read  as  follows: 

§62.13    Federal  plans. 

***** 

(d)  The  substantive  requirements  of 
the  commercial  and  industrial  solid 
waste  incineration  units  Federal  plan 
are  contained  in  subpart  III  of  this  part. 
These  requirements  include  emission 
limits,  compliance  schedules,  testing, 
monitoring,  and  reporting  and 
recordkeeping  requirements. 

■  3.  Amend  part  62  by  adding  subpart  III 
to  read  as  follows: 

Subpart  III — Federal  Plan 
Requirements  for  Commercial  and 
Industrial  Solid  Waste  Incineration 
Units  That  Commenced  Construction 
On  or  Before  Novemlier  30, 1999 

Introduction 

Sec. 

62 . 1 4500    What  is  the  purpose  of  this 

subpart? 
62.14505     What  are  the  principal 

components  of  this  subpart? 

Applicability 

62.14510    Am  I  subject  to  this  subpart? 
62.14515    Can  my  CISWI  unit  be  covered  by 
both  a  State  plan  and  this  subpart? 

62.14520  How  do  I  determine  if  my  CISWI 
unit  is  covered  by  an  approved  and 
effective  State  or  Tribal  plan? 

62.14521  If  my  CISWI  unit  is  not  listed  in 
the  Federal  plan  inventor\',  am  I  exempt 
from  this  subpart? 

62.14525    Can  my  combustion  unit  be 
exempt  from  this  subpart? 

62.14530  What  if  I  have  a  chemical 
recovery  unit  that  is  not  listed  in 
§62.14525(n)? 

62.14531  When  must  I  submit  any  records 
required  pursuant  to  an  exemption 
allowed  under  §62.14525? 

Compliance  Schedule  and  Increments  of 
Progress 

62.14535  When  must  I  comply  with  this 
subpart  if  I  plan  to  continue  operation  of 
my  CISWI  unit? 

62.14536  What  steps  are  required  to  request 
an  extension  of  the  initial  compliance 
date  if  I  plan  to  continue  operation  of  my 
CISWI  unit? 

62.14540    When  must  I  complete  each 

increment  of  progress? 
62.14545     What  must  I  include  in  each 

notification  of  achievement  of  an 

increment  of  progress? 
62.14550    When  must  I  submit  a  notification 

of  achievement  of  the  first  increment  of 

progress? 
62.14555     What  if  I  do  not  meet  an 

increment  of  progress? 


62.14560     How  do  I  comply  with  the 

increment  of  progress  for  submittal  of  a 

control  plan? 
62.14565     How  do  I  comply  with  the 

increment  of  progress  for  achieving  final 

compliance? 
62.14570     What  must  I  do  if  I  plan  to 

permanently  close  mv  CISWI  unit? 
62.14575     What  must  I  do  if  I  close  m\ 

CISWI  unit  and  then  restart  it? 

Waste  Management  Plan 

62.14580    What  is  a  waste  management 

plan? 
62.14585     When  must  I  submit  mv  waste 

management  plan? 
62.14590    What  should  I  include  in  my 

waste  management  plan? 

Operator  Training  and  Qualification 

62.14595     What  are  the  operator  training  and 

qualification  requirements? 
62.14600     When  must  the  operator  training 

course  be  completed? 
62.14605     How  do  I  obtain  my  operator 

qualification? 
62.14610     How  do  I  maintain  my  operator 

qualification? 
62.14615     How  do  I  renew  my  lapsed 

operator  qualification? 
62.14620     What  site-specific  documentation 

is  required? 
62.14625     What  if  all  the  qualified  operators 

are  temporarily  not  accessible? 

Emission  Limitations  and  Operating  Limits 

62.14630    What  emission  limitations  must  I 

meet  and  by  when? 
62.14635     What  operating  limits  must  I  meet 

and  by  when? 
62.14640    What  if  I  do  not  use  a  wet 

scrubber  to  comply  with  the  emission 

limitations? 
62.14645     What  happens  during  periods  of 

startup,  shutdown,  and  malfunction? 

Performance  Testing 

62.14650    How  do  I  conduct  the  initial  and 

annual  performance  test? 
62.14655    How  are  the  performance  test  data 

used? 

Initial  Compliance  Requirements 

62.14660    How  do  I  demonstrate  initial 

compliance  with  the  emission 

limitations  and  establish  the  operating 

limits? 
62.14665    By  what  date  must  I  conduct  the 

initial  performance  test? 

Continuous  Compliance  Requirements 

62.14670    How  do  I  demonstrate  continuous 

compliance  with  the  emission 

limitations  and  the  operating  limits? 
62.14675     By  what  date  must  I  conduct  the 

annual  performance  test? 
62.14680     May  I  conduct  performance 

testing  less  often? 
62.14685     May  I  conduct  a  repeat 

performance  test  to  establish  new 

operating  limits? 

Monitoring 

62.14690    What  monitoring  equipment  must 
I  install  and  what  parameters  must  I 
monitor? 

62.14695     Is  there  a  minimum  amount  of 
monitoring  data  I  must  obtain? 
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Recordkeeping  and  Reporting 

62.14700     What  re<;ords  mu.sl  I  keep'' 

62  1470,'i     Where  and  in  what  format  must  I 

keep  mv  records' 
62.14710     What  reports  must  I  submit'' 
62  14715     When  must  I  submit  my  waste 

management  plan' 
62.14720     What  mformation  must  I  submit 

following  m\  initial  performance  test' 
62.14725     When  must  1  submit  mv  aimual 

report' 
62.14730     What  information  must  I  incknie 

in  my  annual  report' 
62, 14735     What  else  m.ust  I  report  it  1  have 

a  deviation  from  the  operating  limits  nr 

the  emission  limitations' 
62.14740     What  must  1  include  m  the 

deviation  report' 
62.14745     What  else  must  I  report  if  1  have 

a  deviation  from  the  requirement  to  have 

a  qualified  operator  accessible' 
62.14750     .Are  there  anv  other  notifications 

or  reports  that  I  must  submit? 
62.14755     In  what  form  can  I  submit  mv 

reports' 
62.14760     Can  reporting  dates  be  changed:' 

Air  Curtain  Incinerators  That  Bum  100 
Percent  Wood  Wastes.  Clean  Lumber  and/or 
Y'ard  Waste 

62. 14765     What  is  an  air  curtain  incinerator/ 
62.14770     When  must  I  achieve  final 

compliance' 
62.14795     How  do  I  achieve  final 

r.ompliant  e' 
62. 14805     What  must  I  do  if  I  close  my  air 

curtain  incinerator  and  then  restart  it? 
62  14810     What  must  I  do  if  I  plan  to 

permanently  close  mv  air  curtain 

incinerator  and  not  restart  if 
62.14815     What  are  the  emission  limitations 

for  air  curtain  incinerators  that  burn  100 

percent  wood  wastes,  (lean  lumber  and/ 

or  vard  waste' 
62.14820     How  must  1  monitor  opat;ity  for 

dir  curtain  incinerators  that  burn  100 

percent  wood  wastes,  clean  lumber  and/ 

or  vard  waste  ' 
62. 14825     What  are  the  recordkeeping  and 

reporting  requirements  Itjr  air  c  urtain 

incinerators  that  burn  100  perc.^nf  wood 

wastes,  rlean  lumber  and/or  yard  waste.' 

Title  V  Requirements 

62  14830     Does  this  subpart  require  me  to 

obtain  an  operating  permit  under  title  \' 
of  the  Clean  Air  .-Kct' 
62, 148;'5     When  must  1  submit  a  title  V 

permit  application  for  my  existing  CISWl 
unit? 

Delegation  of  Authority 

62,13838     What  authorities  are  w-ithheld  bv 
the  EP.-\  Administrator' 

Definitions 

62  14840    What  definitions  must  I  know? 

Tables 

Table  1  uf  Subpart  III  nf  P^rt  62— 

Emi.ssion  Liniitdtuuis 
Table  2  of  Subpart  III  of  Part  62— 

Operating  Limits  for  Wet  Scrubbers 
Table  3  of  Subpart  III  of  Part  62— Toxic 

Equivalencv  Factors 


Table  4  of  Subpart  III  of  Part  62— 
Summary  of  Reporting 
Requirements 

Introduction 

§  62. 1 4500    What  is  the  purpose  of  this 
subpart? 

(a)  This  subpart  establishes  emission 
requirements  and  compliance  schedules 
for  the  contrf)!  of  emissions  from 
commercial  and  industrial  solid  waste 
incineration  (CISWI)  units  that  are  not 
covered  bv  an  EPA  approved  and 

t  urrentlv  effective  State  or  Tribal  plan. 
The  pollutants  addressed  by  these 
emission  requirements  are  listed  in 
Table  1  of  this  subpart.  These  emission 
ret^iirements  are  developed  in 
accordance  with  sections  111  and  129  of 
the  C;iean  Air  Act  and  subpart  B  of  40 
CFR  part  60 

(b)  In  this  subpart,  "you"'  means  the 
owner  nr  operator  of  a  (^ISVVI  unit. 

§  62. 1 4505    What  are  the  principal 
components  of  this  subpart? 

This  subpart  contains  the  eleven 
ma)or  components  listed  in  paragraphs 
(a)  through  (k)  of  this  section. 

(a)  Increments  of  progress  toward 
compliance 

(b)  Waste  management  plan. 

(c)  Operator  training  and 
qualification 

(d)  Emission  limitations  and  operating 
limits. 

(e)  Performance  testing. 

(f)  Initial  compliance  re(}uirements. 
(gl  Continuous  compliance 

requirements, 
(h)  Monitoring. 

(i)  Recordkeeping  and  reporting. 
())  Detinitions. 
(k!  Tables. 

.Applicability 

§62.14510    Am  I  subject  to  this  subpart? 

(a)  You  are  subject  to  this  subpart  if 
vou  own  or  operate  a  CISWI  unit  as 
defined  in  '^62.14840  and  the  CISWl 
unit  meets  the  criteria  described  in 
paragraphs  (a)(  1 )  through  (a)(;5)  of  this 
section, 

(1)  Construction  of  your  CISWl  unit 
commencecf  on  or  before  November  30. 
1999 

(2)  Your  (;iSW'l  unit  is  not  exempt 
under  §62.1452.t, 

(3)  Your  C^ISWI  unit  is  not  regulated 
by  an  EVA  approved  and  currcmtlv 
effe(  tive  State  nr  Tribal  plan,  or  your 
CISWl  unit  is  located  in  any  State 
whose  approMMJ  State  or  Tribal  plan  is 
subsequt^ntlv  \a<:ated  in  whole  or  in 
part. 

(b)  If  \iHi  made  changes  after  June  1, 
2001  that  meet  the  definition  of 
niiiiiification  or  ret  onstruction  after 


promulgation  of  the  final  40  CFR  part  60 
subpart  CCCC  (New  Source  Performance 
Standards  for  Commercial  and 
Industrial  Solid  Waste  Incineration 
Units),  your  CISWI  unit  is  subject  to 
subpart  CCCC  of  40  CFR  part  60  and  this 
subpart  no  longer  applies  to  that  unit. 

(c)  If  you  make  physical  or 
operational  changes  to  your  existing 
CISWI  unit  primarily  to  comply  with 
this  subpart,  then  such  changes  do  not 
qualify  as  modifications  or 
reconstructions  under  subpart  CCCC  of 
40  CFR  part  60, 

§62.14515    Can  my  CISWI  unit  be  covered 
by  both  a  State  plan  and  this  subpart? 

(a)  If  vour  CISWI  unit  is  located  in  a 
State  that  does  not  have  an  EPA- 
approved  State  plan  or  your  State's  plan 
has  not  become  effective,  this  subpart 
applies  to  your  CISWI  unit  until  the 
EPA  approves  a  State  plan  that  covers 
your  CISWI  unit  and  that  State  plan 
becomes  effective.  However,  a  State  may 
enforce  the  requirements  of  a  State 
regulation  while  your  CISWI  unit  is  still 
subject  to  this  subpart. 

(b)  After  the  EPA  approves  a  State 
plan  covering  your  CISWI  unit,  and  after 
that  State  plan  becomes  effective,  you 
will  no  longer  be  subject  to  this  subpart 
and  will  only  be  subject  to  the  approved 
and  effective  State  plan. 

§  62. 1 4520    How  do  I  determine  If  my  CISWI 
unit  is  covered  by  an  approved  and 
effective  State  or  Trit>al  plan? 

This  part  (40  CFR  part  62)  contains  a 
list  of  State  and  Tribal  areas  with 
approved  Clean  Air  Act  section  111(d) 
and  section  129  plans  along  with  the 
effective  dates  for  such  plans.  The  list 
is  published  annually.  If  this  part  does 
not  indicate  that  your  State  or  Tribal 
area  has  an  approved  and  effective  plan, 
vou  should  contact  your  State 
environmental  agency's  air  director  or 
vour  EPA  Regional  Office  to  determine 
if  the  EPA  has  approved  a  State  plan 
covering  vour  unit  since  publication  of 
the  most  recent  version  of  this  subpart, 

§62.14521     If  my  CISWI  unit  is  not  listed  in 
the  Federal  plan  inventory,  am  I  exempt 
from  this  subpart? 

If  a  CISWI  unit  is  not  listed  in  the 
Federal-plan  inventory,  it  is  not 
necessarily  exempt  from  this  subpart. 
Sources  subject  to  this  subpart  are  not 
limited  to  the  inventory  of  sources  listed 
in  Docket  .\-2000-52  for  the  Federal 
plan.  If  your  CISWI  units  meets  the 
applicabilitv  criteria  in  §62.14510,  this 
subpart  applies  to  you  whether  or  not 
your  unit  is  listed  in  the  Federal  plan 
inventorv  in  the  docket. 
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§  62.1 4525    Can  my  combustion  unit  Im 
exempt  from  this  sul>part? 

This  subpart  exempts  15  tjrpes  of 
units  described  in  paragraphs  (a) 
through  (o)  of  this  section  from 
compljdng  with  the  requirements  of  this 
subpart  except  for  the  requirements 
specified  in  this  section  and  in 
§62.14531. 

(a)  Pathological  waste  incineration 
units.  Incineration  units  biuning  90 
percent  or  more  by  weight  (on  a 
calendar  quarter  basis  and  excluding  the 
weight  of  auxiliary  fuel  and  combustion 
air)  of  pathological  waste,  low-level 
radioactive  waste,  and/or 
chemotherapeutic  waste  as  defined  in 

§  62.14840  are  not  subject  to  this 
subpart  if  you  meet  the  two 
requirements  specified  in  paragraphs 
(a)(1)  and  (2)  of  this  section. 

(1)  Notify  the  Administrator  that  the 
unit  meets  these  criteria. 

(2)  Keep  records  on  a  calendar  quarter 
basis  of  the  weight  of  pathological 
waste,  low-level  radioactive  waste,  and/ 
or  chemotherapeutic  waste  burned,  and 
the  weight  of  all  other  fuels  and  wastes 
burned  in  the  unit. 

(b)  Agricultural  waste  incineration 
units.  Incineration  units  burning  90 
percent  or  more  by  weight  (on  a 
calendar  quarter  basis  and  excluding  the 
weight  of  auxiliary  fuel  and  combustion 
air)  of  agricultural  wastes  as  defined  in 

§  62.14840  are  not  subject  to  this 
subpart  if  you  meet  the  two 
requirements  specified  in  paragraphs 
(b)(1)  and  (2)  of  this  section. 

(1)  Notify  the  Administrator  that  the 
unit  meets  these  criteria. 

(2)  Keep  records  on  a  calendar  quarter 
basis  of  the  weight  of  agricultural  waste 
burned,  and  the  weight  of  all  other  fuels 
and  wastes  burned  in  the  unit. 

(c)  Municipal  waste  combustion  units. 
Incineration  units  that  meet  either  of  the 
two  criteria  specified  in  paragraphs 
(c)(1)  or  (2)  of  this  section. 

(1)  Units  that  are  regulated  imder 
subpart  Ea  of  40  CFR  part  60  (Standards 
of  Performance  for  Municipal  Waste 
Combustors);  subpart  Eb  of  40  CFR  part 
60  (Standards  of  Performance  for 
Municipal  Waste  Combustors  for  Which 
Construction  is  Commenced  After 
September  20,  1994);  subpart  Cb  of  40 
CFR  part  60  (Emission  Guidelines  and 
Compliance  Times  for  Large  Municipal 
Waste  Combustors  Constructed  on  or 
Before  September  20,  1994);  subpart 
AAAA  of  40  CFR  part  60  (Standards  of 
Performance  for  New  Stationary 
Sources:  Small  Municipal  Waste 
Combustion  Units);  subpart  BBBB  of  40 
CFR  part  60  (Emission  Guidelines  for 
Existing  Stationary  Sources:  Small 
Municipal  Waste  Combustion  Units);  or 
subpart  JJJ  of  40  CFR  part  62  (Federal 


Plan  Requirements  for  Small  Municipal 
Waste  Combustion  Units  Constructed  on 
or  Before  August  30,  1999). 

(2)  Units  that  bum  greater  than  30 
percent  municipal  solid  waste  or  refuse- 
derived  fuel,  as  defined  in  40  CFR  part 
60  subpart  Ea,  subpart  Eb,  subpart 
AAAA,  and  subpart  BBBB,  and  that 
have  the  capacity  to  bum  less  than  35 
tons  (32  megagrams)  per  day  of 
municipal  solid  waste  or  refuse-derived 
fuel,  if  you  meet  the  two  requirements 
in  paragraphs  (c)(2)(i)  and  (ii)  of  this 
section. 

(i)  Notify  the  Administrator  that  the 
unit  meets  these  criteria. 

(ii)  Keep  records  on  a  calendar  quarter 
basis  of  the  weight  of  municipal  solid 
waste  burned,  and  the  weight  of  all 
other  fuels  and  wastes  burned  in  the 
unit. 

(d)  Medical  waste  incineration  units. 
Incineration  units  regulated  under 
subpart  Ec  of  40  CFR  part  60  (Standards 
of  Performance  for  Hospital/Medical/ 
Infectious  Waste  Incinerators  for  Which 
Construction  is  Commenced  After  June 
20,  1996);  40  CFR  part  60  subpart  Ce 
(Emission  Guidelines  and  Compliance 
Times  for  Hospital/Medical/Infectious 
Waste  Incinerators);  and  40  CFR  part  62 
subpart  HHH  (Federal  Plan 
Requirements  for  Hospital/Medical/ 
Infectious  Waste  Incinerators 
Constructed  on  or  before  June  20,  1996). 

(e)  Small  power  production  facilities. 
Units  that  meet  the  three  requirements 
specified  in  paragraphs  (e)(1)  through 
(3)  of  this  section. 

(1)  The  imit  qualifies  as  a  small 
power-production  facility  under  section 
3(17)(C)  of  the  Federal  Power  Act  (16 
U.S.C.  796(1 7)(C)). 

(2)  The  unit  burns  homogeneous 
jvaste  (not  including  refuse-derived 
fuel)  to  produce  electricity. 

(3)  You  notify  the  Administrator  that 
the  unit  meets  all  of  these  criteria. 

(f)  Cogeneration  facilities.  Units  that 
meet  the  three  requirements  specified  in 
paragraphs  (f)(1)  through  (3)  of  this 
section. 

(1)  The  unit  qualifies  as  a 
cogeneration  facility  under  section 
3(18)(B)  of  the  Federal  Power  Act  (16 
U.S.C.  796(18)(B)). 

(2)  The  unit  burns  homogeneous 
waste  (not  including  refuse-derived 
fuel)  to  produce  electricity  and  steam  or 
other  forms  of  energy  used  for 
industrial,  commercial,  heating,  or 
cooling  purposes. 

(3)  You  notify  the  Administrator  that 
the  unit  meets  all  of  these  criteria. 

(g)  Hazardous  waste  combustion 
units.  Units  regulated  under  subpart 
EEE  of  part  63  (National  Emission 
Standards  for  Hazardous  Air  Pollutants 
from  Hazardous  Waste  Combustors). 


(h)  Materials  recovery  units.  Units 
that  combust  waste  for  the  primary 
purpose  of  recovering  metals,  such  as 
primary  and  secondary  smelters. 

(i)  Air  curtain  incinerators.  Air 
curtain  incinerators  that  bum  100 
percent  wood  waste;  100  percent  clean 
lumber:  or  a  100  percent  mixture  of  only 
wood  waste,  clean  lumber,  and/or  yard 
waste;  are  required  to  meet  only  the 
requirements  under  "Air  Ciulain 
Incinerators  That  Bum  100  Percent 
Wood  Wastes.  Clean  Liunber  and/or 
Yard  Waste"  (§§  62.14765  through 
62.14825)  and  the  title  V  operating 
permit  requirements  (§§  62.14830  and 
62.14835). 

(j)  Cyclonic  barrel  burners. 

(k)  Rack,  part,  and  drum  reclamation 
units. 

(1)  Cement  kilns. 

(m)  Sewage  sludge  incinerators. 
Incineration  units  regulated  under 
subpart  O  of  40  CFR  part  60  (Standards 
of  Performance  for  Sewage  Treatment 
Plants). 

(n)  Chemical  recovery  units. 
Combustion  units  burning  materials  to 
recover  chemical  constituents  or  to 
produce  chemical  compounds  where 
there  is  an  existing  commercial  market 
for  such  recovered  chemical 
constituents  or  compounds.  The  eight 
types  of  units  described  in  paragraphs 
(n)(l)  through  (8)  of  this  section  are 
considered  chemical  recovery  units. 

(1)  Units  burning  only  pulping  liquors 
(i.e.,  black  liquor)  that  are  reclaimed  in 

a  pulping  liquor  recover^'  process  and 
reused  in  the  pulping  process. 

(2)  Units  burning  only  spent  sulfuric 
acid  used  to  produce  virgin  sulfuric 
acid. 

(3)  Units  burning  only  wood  or  coal 
feedstock  for  the  production  of  charcoal. 

(4)  Units  burning  only  manufacturing 
byproduct  streams/residues  containing 
catalyst  metals  which  are  reclaimed  and 
reused  as  catalysts  or  used  to  produce 
commercial  grade  catalysts. 

(5)  Units  burning  only  coke  to 
produce  purified  carbon  monoxide  that 
is  used  as  an  intermodiate  in  the 
production  of  other  chemical 
compounds. 

(6)  Units  burning  only  hydrocarbon 
liquids  or  solids  to  produce  hydrogen, 
carbon  monoxide,  synthesis  gas.  or 
other  gases  for  use  in  other 
manufacturing  processes. 

(7)  Units  burning  only  photographic 
film  to  recover  silver. 

(3)  Units  granted  exemptions  resulting 
from  petitions  submitted  under  the 
provisions  of  either  §  60.2025  or 
§60.2558. 

(o)  Laboratory  units.  Units  that  burn 
samples  of  materials  for  the  purpose  of 
chemical  or  physical  analysis. 
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§  62.1 4530    What  if  I  have  a  chemical 
recovery  unit  that  is  not  iisted  in 
§62.14525<n)? 

If  vnu  have  a  rfcoven-  unit  that  is  not 
listed  in  <»6J  14.525(n).  you  can  petition 
the  Administrator  to  add  the  unit  to  the 
list  of  e.xempted  units  in  40  CFR 
B0.2020(n)  f)r  KU.2555(nj  pursuant  to  tlie 
recjuirements  of  40  CFR  HO. 2025  or 
BO. 2.558   L'nits  granted  e.xemptions 
under  40  CFR  BO. 2025  or  BO. 2558  are 
e.\empt  from  the  requirement  f)f  this 
Federal  plan  under  «5t)2  14525! n)(8.). 

§  62.1 4531     When  must  I  submit  any 
records  required  pursuant  to  an  exemption 
allowed  under  §62.14525? 

(hvners  or  operators  of  soun  es  that 
qualify  for  the  exemptions  in 
i?B2  145251a)  through  (o)  must  .^ub]nlt 
anv  records  required  to  support  their 
claims  of  exemption  to  the  EP.-\ 
.Administrator  (or  delegated 
enforcement  authority)  upon  request. 
I'pon  recjuest  bv  anv  person  under  the 
regulation  at  part  2  of  thl^  (  hapter  (or  a 
comparable  law  or  regulation  governing 
a  delegated  enforcement  authoritv).  the 
EPA  Administrator  (or  lielegated 
enforcement  authoritv)  must  request  the 
records  in  «?  62  14525(a)  through  (o) 
from  an  owner  or  operator  and  make 
such  records  available  to  the  requestor 
to  the  extent  required  by  part  2  of  this 
chapter  (or  a  comparable  law  govern iiiu 
a  delegated  enforcement  authority).  Anv 
records  required  under  ij  B2. 14525(a) 
through  in)  must  be  maintained  by  the 
sourc  e  for  a  period  of  at  least  5  years. 
Notifications  of  exemption  claims 
re(|uirpd  under  *>  fi2. 14525(a)  through  (o) 
of  this  section  nnist  be  maintained  by 
the  ¥.V.\  or  delegated  enforcement 
authorit\  for  a  period  of  at  least  5  years. 
Anv  information  ofitained  from  an 
owner  or  operator  of  a  source 
aft  onipan^'d  bv  a  claim  of 
confidentiality  will  be  treated  in 
accordance  with  the  regulations  in  part 
2  of  this  chapter  (or  a  comparable  law 
governing  a  delegated  enforcement 
authoritv). 

Compliance  Schedule  and  Increments 
of  Progress 

§62.14535     When  must  I  comply  with  this 
subpart  if  I  plan  to  continue  operation  of  my 
CISW1  unit? 

If  \()u  plan  til  I  iiutinue  up*' rati  on  ut 
vour  (;iS\Vl  unit,  then  you  must  follow 
the  requirements  in  paragraph  (a)  or  (b) 
of  this  section  depending  on  when  you 
plan  to  come  into  CLimplianc  e  with  the 
recjuirements  of  this  subpart 

(a)  If  vou  plan  to  continue  operation 
and  cfime  into  ctunpliance  with  the 
requirements  of  this  subpart  by  (Jctober 
4.  2004,  then  you  must  complete  the 


requirements  of  paragraphs  (a)(1) 
through  (a)(5)  of  this  section. 

(1)  You  must  comply  with  the 
operator  training  and  qualification 
reciuirements  and  inspection 
recjuirements  (if  .ipplicable)  of  this 
subpart  bv  (Jctober  4.  2004. 

(2)  You  must  submit  a  waste 
management  plan  no  later  than  April  5. 
2004. 

(3)  You  must  achieve  final 
compliance  by  C)c:tober  4,  2004.  To 
achieve  final  compliance,  you  must 
incorporate  all  pro(  ess  i  hanges  and 
complete  retrofit  i  onstru(  tion  ot  (,ontrol 
devices,  as  specified  in  the  final  control 
plan,  so  that,  if  the  affected  CISVVI  unit 
is  brought  online,  all  necessary  proc:ess 
changes  and  air  pollution  control 
devices  would  operate  as  designiul 

(4)  'i'ou  must  conduct  the  initial 
performam  e  test  w  ithin  'H)  davs  after 
the  date  when  you  are  r(>quired  to 
achieve  final  compliance  under 
paragraph  (a)(3)  ol  this  se(,tion 

(5j  't'ou  must  submit  an  initial  re|)ort 
including  the  results  of  the  initial 
performance  test  no  later  than  BO  days 
following  the  initial  performance  test 
(see  t?t}  82  14  700  through  82  147B0  for 
complete  reporting  and  ret  (jrdkeeping 
reouireraents). 

(n)  If  vou  plan  to  continue  opijration 
and  come  into  compliance  with  the 
requirements  of  this  subpart  after 
October  4.  2004,  but  before  October  3, 
2005  vou  must  petition  for  and  he 
granted  an  extension  ol  the  final 
compliam  e  d<lte  spe(  ified 
§ 62.14535(a)(3)  bv  meeting  the 
requirements  of  §  B2.1453B  and  vou 
must  meet  the  requirements  for 
increments  of  progress  specified  in 
§62.14540  through  §B2.145B5   T(. 
achieve  the  final  compliance  increment 
of  progress,  you  must  (diiiplete  the 
requirements  of  paragraphs  (b)(  1 ) 
through  (b)(5)  of  this  section. 

(1)  You  mu.st  comply  with  the 
operator  training  and  (|ualification 
requirements  and  inspection 
requirements  (if  applicable)  ot  this 
subpart  bv  October  4.  2004. 

(2)  ^'ou  must  submit  a  waste 
management  plan  no  later  than  April  5. 
JI104. 

;3)  You  must  achieve  final 
(  ornpliance  bv  Oi  tober  3.  2005    For  the 
final  cimipliante  increment  of  progress, 
vou  must  incorporate  all  process 
changes  and  complete  retrofit 
( (instruction  of  control  de\ices,  as 
spe(  ified  in  the  final  c;ontrol  plan,  so 
that,  \\\vn  the  a f fee  ted  CLSWI  unit  is 
brought  online,  all  nee  essary  process 
changes  and  air  [lollution  control 
devices  operate  as  designed 

(4)  You  must  conduct  the  initial 
performam  e  test  within  MO  days  after 


the  date  when  vou  are  required  to 
achieve  final  compliance  under 
paragraph  (b)(3)  of  this  section. 

(5)  You  must  submit  an  initial  report 
including  the  result  of  the  initial 
performance  no  later  than  60  days 
following  the  initial  performance  test 
(see  §§  62.14700  through  62.14760  for 
complete  reporting  and  recordkeeping 
requirements). 

§62.14536    What  steps  are  required  to 
request  an  extension  of  the  initial 
compliance  date  if  I  plan  to  continue 
operation  of  my  CISWI  unit? 

If  vou  plan  to  continue  operation  and 
want  to  come  into  compliance  with  the 
requirements  of  this  subpart  after 
October  4.  2004.  but  before  October  3. 
2005.  then  you  must  you  must  petition 
to  the  Administrator  to  grant  you  an 
I'xtension  bv  following  the  procedures 
outlined  in  paragraphs  (a)  and  (b)  of  this 
section. 

(a)  You  must  submit  your  request  for 
an  extension  to  the  EPA  Administrator 
(or  delegated  enforcement  authority)  on 
or  before  December  3.  2003. 

(b)  Your  request  must  include 
documentation  of  the  analyses 
undertaken  to  support  your  need  for  an 
extension,  including  an  explanation  of 
w  hv  you  are  unable  to  meet  the  final 
compliance  date  specified  in 

§  62.14535(a)(3)  and  why  your  requested 
extension  date  is  needed  to  provide 
sufficient  time  for  you  to  design, 
fabricate,  and  install  the  emissions 
control  systems  necessary  to  meet  the 
requirements  of  this  Subpart.  A  request 
based  upon  the  avoidance  of  costs  of 
meeting  provisions  of  this  Subpart  is  not 
acceptable  and  will  be  denied. 

§  62.14540    When  must  I  complete  each 
increment  of  progress? 

If  you  plan  to  come  into  compliance 
after  October  4.  2004.  you  must  meet  the 
two  increments  of  progress  specified  in 
paragraphs  (a)  and  (b)  of  this  section. 

(a)  Increment  1.  Submit  a  final  control 
plan  by  April  5.  2004. 

(b)  Increment  2.  Reach  final 
compliance  by  October  3.  2005. 

§  62.14545    What  must  I  include  in  each 
notification  of  achievement  of  an  increment 
of  progress? 

Your  notification  of  achievement  of 
an  increment  of  progress  must  include 
the  four  items  specified  in  paragraphs 
(a)  through  (d)  of  this  section. 

(a)  Notification  of  the  date  that  the 
int:rement  of  progress  has  been 
achieved. 

(b)  Anv  items  required  to  be 
submitted  with  each  increment  of 
progress. 

(c)  Signature  of  the  owner  or  operator 
of  the  CISVVI  unit. 
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(d)  The  date  you  were  required  to 
complete  the  increment  of  progress. 

§  62.1 4550    When  must  I  submtt  a 
notification  of  achievement  of  the  first 
increment  of  progress? 

Your  notification  for  achieving  the 
first  increment  of  progress  must  be 
postmarked  no  later  than  April  15,  2004. 

§  62.1 4555    What  if  i  do  not  meet  an 
increment  of  progress? 

Failure  to  meet  an  increment  of 
progress  is  a  violation  of  the  standards 
under  this  subpart.  If  you  fail  to  meet  an 
increment  of  progress,  you  must  submit 
a  notification  to  the  Administrator 
postmarked  within  10  business  days 
after  the  due  date  for  that  increment  of 
progress.  You  must  inform  the 
Administrator  that  you  did  not  meet  the 
incrament,  and  you  must  continue  to 
submit  reports  each  subsequent 
calendar  month  until  the  increment  of 
progress  is  met. 

§  62.1 4560    How  do  I  comply  with  the 
increment  of  progress  for  submittal  of  a 
control  plan? 

For  your  control  plan  increment  of 
progress,  you  must  satisfy  the  two 
requirements  specified  in  paragraphs  (a) 
and  (b)  of  this  section. 

(a)  Submit  the  final  control  plan  that 
includes  the  six  items  described  in 
paragraphs  (a)(1)  through  (6)  of  this 
section. 

(1)  A  description  of  the  devices  for  air 
pollution  control  and  process  changes 
that  you  will  use  to  comply  with  the 
emission  limitations  and  other 
requirements  of  this  subpart. 

(2)  The  type(s)  of  waste  to  be  burned. 

(3)  The  maximum  design  waste 
burning  capacity. 


(4)  The  anticipated  maximum  charge 
rate. 

(5)  If  applicable,  the  petition  for  site- 
specific  operating  limits  under 
§62.14640. 

(6)  A  schedule  that  includes  the  date 
by  which  you  will  award  the  contracts 
to  procure  emission  control  equipment 
or  related  materials,  initiate  on-site 
construction,  initiate  on-site  installation 
of  emission  control  equipment,  and/or 
incorporate  process  changes,  and  the 
date  by  which  you  will  initiate  on-site 
construction. 

(b)  Maintain  an  on-site  copy  of  the 
final  control  plan. 

§  62. 1 4565    How  do  I  comply  with  the 
increment  of  progress  for  achieving  final 
compliance? 

For  the  final  compliance  increment  of 
progress,  you  must  incorporate  all 
process  changes  and  complete  retrofit 
construction  of  control  devices,  as 
specified  in  the  final  control  plan,  so 
that,  when  the  affected  CISWI  unit  is 
brought  online,  all  necessar\-  process 
changes  euid  air  pollution  control 
devices  operate  as  designed. 

§  62.1 4570    What  must  I  do  if  I  plan  to 
permanently  close  my  CISWI  unit? 

If  you  plan  to  permanently  close  your 
CISWI  unit,  then  you  must  follow  the 
requirements  in  either  paragraph  (a)  or 
(b)  of  this  section  depending  on  when 
you  plan  to  shut  down. 

(a)  If  you  plan  to  shut  down  by 
October  4,  2004,  rather  that  come  into 
compliance  with  the  complete  set  of 
requirements  in  this  subpart,  then  you 
must  shut  down  by  October  4,  2004.  In 
addition,  while  still  in  operation,  your 
CISWI  unit  is  subject  to  the  same 


requirement  to  apply  for  and  obtain  a 
title  V  operating  permit  that  applies  to 
a  CISWI  unit  that  will  not  be 
permanently  closing.  See  §§62.14830 
and  62.14835. 

(b)  If  you  plan  to  shut  down  rather 
than  come  into  compliance  with  the 
complete  set  of  requirements  of  this 
subpart,  but  are  unable  to  shut  down  by 
October  4,  2004,  then  you  must  petition 
EPA  for  and  be  granted  an  extension  bv 
following  the  procedures  outlined  in 
paragraphs  (h)(1)  through  (5)  of  this 
section. 

(1)  You  must  submit  your  request  for 
an  extension  to  the  EPA  Administrator 
[or  delegated  enforcement  authority)  bv 
December  3,  2003.  Your  request  must 
include: 

(i)  Documentation  of  the  analyses 
undertaken  to  support  your  need  for  an 
extension,  including  an  explanation  of 
why  your  requested  extension  date  is 
sufficient  time  for  you  to  shut  down 
while  October  4.  2004  does  not  provide 
sufficient  time  for  shut  down.  A  request 
based  upon  the  avoidance  of  costs  of 
meeting  provisions  of  this  subpart  is  not 
acceptable  and  will  be  denied.  Your 
documentation  must  include  an 
evaluation  of  the  option  to  transport 
your  waste  offsite  to  a  commercial  or 
municipal  waste  treatment  and/or 
disposal  facility  on  a  temporary  or 
permanent  basis;  and 

(ii)  Documentation  of  incremental 
steps  of  progress,  including  dates  for 
completing  the  increments  of  progress, 
that  you  will  take  towards  shutting 
down.  Some  suggested  incremental 
steps  of  progress  towards  shut  down  are 
provided  as  follows: 


If  you 


Then  your  increments  of  progress  could  be 


(A)  Need  an  extension  so  you  can  install  an  onslte  altemative  waste 
treatment  technology  l)efore  you  shut  down  your  CISWI. 


(B)  Need  an  extension  so  you  can  acquire  the  services  of  a  commer- 
cial waste  disposal  company  before  you  shut  down  your  CISWI. 


(1)  Date  when  you  will  enter  into  a  contract  with  an  alternative  treat- 
ment technology  vendor, 

(2)  Date  for  initiating  onsite  construction  or  installation  of  the  altemative 
technology, 

(3)  Date  for  completing  onsite  construction  or  installation  of  the  alter- 
native technology,  and 

(4)  Date  for  shutting  down  the  CISWI. 

(1)  Date  when  price  quotes  will  be  obtained  from  commercial  disposal 
companies, 

(2)  Date  when  you  will  enter  into  a  contract  with  a  commercial  disposal 
company,  and 

(3)  Date  for  shutting  down  the  CISWI. 


(2)  You  must  shut  down  no  later  than 
by  October  3,  2005. 

(3)  You  must  comply  with  the 
operator  training  and  qualification 
requirements  and  inspection 
requirements  (if  applicable]  of  this 
subpart  by  October  4,  2004. 

(4)  You  must  submit  a  legally  binding 
closure  agreement  to  the  Administrator 


by  April  5,  2004.  The  closure  agreement 
must  specify  the  date  by  which 
operation  will  cease.  The  closure  date 
cannot  be  later  than  October  3,  2005. 

(5)  While  still  in  operation,  your 
CISWI  unit  is  subject  to  the  same 
requirement  to  apply  for  and  obtain  a 
title  V  operating  permit  that  applies  to 
a  CISWI  unit  that  will  not  be 


permanently  closing.  See  §§62.14830 
and  62.14835. 

§  62.1 4575    What  must  I  do  if  I  close  my 
CISWI  unit  and  then  restart  it? 

If  you  temporarily  close  your  CISWI 
unit  and  restart  the  unit  for  the  purpose 
of  continuing  operation  of  your  CISWI 
unit,  then  you  must  follow  the 
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requirement.s  in  paragraphs  (a),  (b).  or 
(( )  of  this  section  depending  on  when 
vou  plan  to  come  into  compiianc;e  with 
the  rec^uirements  of  this  subpart   You 
are  subject  to  the  operating  permit 
requirements  of  title  \'  of  the  f]AA  and 
W  (TR  part  70  or  71  until  you  cltise 
vour  CISWI  unit  and  at  the  time  vou 
restart  it. 

(a)  If  vou  plan  to  continue  operation 
and  come  into  compliance  with  the 
requirements  of  this  subpart  by  October 
4,  2004.  then  vou  must  complete  the 
requirements  of  *?  62  14.T.3.T(a). 

(□1  If  vou  plan  to  cdntinue  operation 
and  come  into  compliance  with  the 
requirements  of  this  subpart  on  or 
before  C)c  tober  3,  2005.  then  vou  must 
complete  the  requirements  of 
it  62  14535(b).  You  must  have  first 
requested  and  been  granted  an 
extension  from  the  initial  t.mipliance 
date  bv  following  the,requirements  of 
§62.14536. 

(f)  If  vou  restart  vour  dSVVI  unit  after 
the  (ktober  4.  2004  and  regime 
operation,  but  have  nut  pre\'iousl\ 
requested  an  e.xtension  by  meeting  all  of 
the  requirements  of  §  62  14536.  vou 
must  meet  all  of  the  requirements  of 
5562.14535(a)(1)  through  U)(51  at  the 
time  you  restart  your  CISUl  unit   L'pori 
restarting  vour  ('ISWI  unit,  vou  must 
have  incorporated  all  process  changes 
and  completed  retrofit  construction  of 
control  devices  so  that  when  the 
affected  CJSWl  unit  is  brought  online, 
all  necessarv  process  changes  and  air 
pollution  control  devices  operate  as 
designed. 

Waste  Management  Plan 

§62.14580    What  is  a  waste  management 
plan? 

A  waste  management  plan  is  a  written 
plan  that  identifies  both  the  feasibility 
and  the  methods  used  to  reduce  or 
separate  certain  components  of  solid 
waste  from  the  waste  stream  in  order  to 
reduce  or  eliminate  to.xic  emissions 
from  incinerated  waste. 

§62.14585    When  must  I  submit  my  waste 
management  plan? 

You  must  submit  a  waste  management 
plan  no  later  than  .April  5.  2004 

§62.14590    What  should  I  include  in  my 
waste  management  plan? 

A  waste  management  plan  must 
include  consideratnm  of  the  reduction 
or  separation  of  waste-stream  elements 
such  as  paper,  cardboard,  plastics,  glass, 
batteries,  or  metals;  rir  the  use  of 
recyclable  materials  The  plan  must 
identify  anv  additional  waste 
management  measures,  and  the  source 
must  implement  those  measures 
considered  practical  and  feasible,  based 


on  the  effectiveness  of  waste 
management  measures  already  in  place, 
the  costs  of  additional  measures,  the 
emissions  reductions  expected  to  be 
achieved,  and  any  other  environmental 
or  energy  impacts  they  might  have. 

Operator  Training  and  Qualification 

§62.14595     What  are  the  operator  training 
and  qualitication  requirements? 

(a)  You  must  have  a  fully  trained  and 
(jualified  til.SVVI  unit  operator  accessible 
at  all  times  when  the  unit  is  in 
operation,  either  at  your  facility  or  able 
to  be  at  your  facility  within  (me  hour. 
The  trained  and  qualified  CISWI  unit 
operator  may  (i()erate  the  ("ISWI  unit 
directly  or  be  the  direct  supervisor  of 
one  or  mure  other  plant  personnel  who 
operate  the  unit   If  all  qualified  CISWI 
unit  operators  are  temporarily  not 
accessible,  you  must  folhiw  the 
procedures  in  §62.14625. 

(b)  Operator  training  and  qualification 
must  be  obtained  through  a  .State- 
approved  program  or  by  completing  the 
requirements  included  in  paragraph  (c) 
of  this  section. 

(c)  Training  must  be  obtained  by 
completing  an  incinerator  operator 
training  course  that  includes,  at  a 
minimum,  the  three  elements  de.scribed 
in  paragraphs  (c)(1)  through  (3)  of  this 
section. 

(1)  Training  on  the  thirteen  subjects 
listed  in  paragraphs  ((  )(l)(i)  through 
(xiii)  of  this  section. 

(i)  Environmental  concerns,  including 
tvpes  of  emissions. 

(ii)  Basic  cimibustion  principles, 
including  products  of  combustiim. 

(iii)  Operation  of  the  specific  tvpe  of 
incinerator  to  be  used  by  the  operator. 
including  proper  startup,  waste 
charging,  and  shutdown  procedures. 

(iv)  Combustion  controls  and 
monitoring 

(v)  Operation  of  air  pollution  control 
equipment  and  fac;tors  affecting 
performanc:e  (where  applicable). 

(vi)  Inspection  and  maintenance  of 
the  incinerator  and  air  pollution  c;ontrol 
devices 

(vii)  .Actions  to  correct  malfunctions 
or  (  onditions  that  may  lead  to 
malfuiu  tinii 

(viii)  Bottom  and  fly  ash 
characteristics  and  handling  procedures. 

(ix)  Applicable  Federal,  State,  and 
local  regulatums.  iii(  hiding 
Occupational  Safety  and  Health 
Administration  workplace  standards. 

(x)  Pollution  prevention. 

(xi)  Waste  management  practices. 

(xii)  Recordkeeping  rec}uirements. 

(xiii)  Methods  to  continuously 
monitor  CISWI  unit  and  air  pollution 
c:ontrol  device  operating  parameters  and 


monitoring  equipment  calibration 
procedures  (where  applicable). 

(2)  An  examination  designed  and 
administered  by  the  instructor. 

(3)  Written  material  covering  the 
training  course  topics  that  can  serve  as 
reference  material  following  completion 
of  the  course. 

§  62. 1 4600    When  must  the  operator 
training  course  be  completed? 

(a)  The  operator  training  course  must 
be  completed  by  the  later  of  the  two 
dates  specified  in  paragraphs  (a)(1)  and 
(2)  of  this  section. 

(1)  October  4.  2004. 

(2)  Six  months  after  an  employee 
assumes  responsibility  for  operating  the 
CISWI  unit  or  assumes  responsibility  for 
super\ising  the  operation  of  the  CISWI 
unit. 

(b)  You  must  follow  the  requirements 
in  §63.14625  if  all  qualified  operators 
are  temporarily  not  accessible. 

§  62.14605     How  do  I  obtain  my  operator 
qualification? 

(a)  You  must  obtain  operator 
qualification  by  completing  a  training 
course  that  satisfies  the  criteria  under 
§62. 14595(b)  or  (c). 

(b)  Qualification  is  valid  from  the  date 
on  which  the  training  course  is 
completed  and  the  operator  successfully 
passes  the  examination  required  under 
§62. 14595(c)(2). 

§  62.14610     How  do  I  maintain  my  operator 
qualification? 

To  maintain  qualification,  you  must 
complete  an  annual  review  or  refresher 
course  of  at  least  4  hours  covering,  at  a 
minimum,  the  five  topics  described  in 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  Update  of  regulations. 

(b)  Incinerator  operation,  including 
startup  and  shutdown  procedures,  waste 
charging,  and  ash  handling. 

(c)  Inspection  and  maintenance. 

(d)  Responses  to  malfunctions  or 
conditions  that  may  lead  to 
malhinction. 

(e)  Discussion  of  operating  problems 
encountered  by  attendees. 

§62.14615    How  do  I  renew  my  lapsed 
operator  qualification? 

You  must  renew  a  lapsed  operator 
qualification  by  one  of  the  two  methods 
specified  in  paragraphs  (a)  and  (b)  of 
this  section. 

(a)  For  a  lapse  of  less  than  3  years, 
you  must  complete  a  standard  annual 
refresher  course  described  in 
§62.14610. 

(b)  For  a  lapse  of  3  years  or  more,  you 
must  repeat  the  initial  qualification 
requirements  in  § 62.14605(a). 
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§62.14620    What  sito-specmc 
documentation  Is  raquired? 

(a)  Documentation  must  be  available 
at  the  facility  and  readily  accessible  for 
all  CISWI  unit  operators  that  addresses 
the  ten  topics  described  in  paragraphs 
(a)(1)  through  (10)  of  this  section.  You 
must  maintain  this  information  and  the 
training  records  required  by  paragraph 
(c)  of  this  section  in  a  manner  that  they 
can  be  readily  accessed  and  are  suitable 
for  inspection  upon  request. 

(1)  Summary  of  the  applicable 
standards  under  this  subpart. 

(2)  Procedures  for  receiving,  handling, 
and  charging  waste. 

(3)  Incinerator  startup,  shutdown,  and 
malfunction  procedures. 

(4)  Procedures  for  maintaining  proper 
combustion  air  supply  levels. 

(5)  Procedures  for  operating  the 
incinerator  and  associated  air  pollution 
control  systems  within  the  standards 
established  under  this  subpart. 

(6)  Monitoring  procedures  for 
demonstrating  compliance  with  the 
incinerator  operating  limits. 

(7)  Reporting  and  recordkeeping 
procedures. 

(8)  The  waste  management  plan 
required  under  §§  62.14580  through 
62.14590. 

(9)  Procedures  for  handling  ash. 

(10)  A  list  of  the  wastes  burned  during 
the  performance  test. 

(b)  You  must  establish  a  program  for 
reviewing  the  information  listed  in 
paragraph  (a)  of  this  section  with  each 
employee  who  operates  your 
incinerator. 

(1)  The  initicil  review  of  the 
information  listed  in  paragraph  (a)  of 
this  section  must  be  conducted  by  the 
later  of  the  two  dates  specified  in 
paragraphs  (b}(l)(i)  through  (ii)  of  this 
section. 

(i)  October  4,  2004. 
(ii)  Two  months  after  being  assigned 
to  operate  the  CISWI  unit. 

(2)  Subsequent  aimual  reviews  of  the 
information  listed  in  paragraph  (a)  of 
this  section  must  be  conducted  no  later 
than  12  months  following  the  previous 
review. 

(c)  You  must  also  maintain  the 
information  specified  in  paragraphs 
(c)(1)  through  (3)  of  this  section. 

(1)  Records  showing  the  names  of  all 
plant  personnel  who  operate  your 
CISWI  unit  who  have  completed  review 
of  the  information  in  §  62.14620(a)  as 
required  by  §  62.14620(b),  including  the 
date  of  the  initial  review  and  all 
subsequent  annual  reviews. 

(2)  Records  showing  the  names  of  all 
plant  persormel  who  operate  your 
CISWI  unit  who  have  completed  the 
operator  training  requirements  under 

§  62.14595,  met  the  criteria  for 


qualification  under  §62.14605,  and 
maintained  or  renewed  their  . 
qualification  under  §  62.14610  or 
§62.14615.  Records  must  include 
documentation  of  training,  the  dates  of 
the  initial  refresher  training,  and  the 
dates  of  their  qualification  and  all 
subsequent  renewal.':  of  such 
qualifications. 

(3)  For  each  qualified  operator,  the 
phone  and/or  pager  number  at  which 
they  can  be  reached  during  operating 
hours. 

§  62.1 4625    What  if  all  the  qualified 
operators  are  temporarily  not  accessible? 

If  all  qualified  operators  are 
temporarily  not  accessible  (i.e.,  not  at 
the  facility  and  not  able  to  be  at  the 
facility  within  1  hour),  you  must  meet 
one  of  the  two  criteria  specified  in 
paragraphs  (a)  and  (b)  of  this  section, 
depending  on  the  length  of  time  that  a 
qualified  operator  is  not  accessible. 

(a)  When  all  qualified  operators  are 
not  accessible  for  more  than  8  hours,  but 
less  than  2  weeks,  the  CISWI  unit  may 
be  operated  by  other  plant  personnel 
familiar  with  the  operation  of  the  CISWI 
unit  who  have  completed  a  review  of 
the  information  specified  in 

§  62.14620(a)  within  the  past  12  months. 
However,  you  must  record  the  period 
when  all  qualified  operators  were  not 
accessible  and  include  this  deviation  in 
the  annual  report  as  specified  under 
§62.14730. 

(b)  When  all  qualified  operators  are 
not  accessible  for  2  weeks  or  more,  you 
must  take  the  two  actions  that  are 
described  in  paragraphs  (b)(1)  and  (2)  of 
this  section. 

(1)  Notify  the  Administrator  of  this 
deviation  in  writing  within  10  days.  In 
the  notice,  state  what  caused  this 
deviation,  what  you  are  doing  to  ensure 
that  a  qualified  operator  is  accessible, 
and  when  you  anticipate  that  a  qualified 
operator  will  be  accessible. 

(2)  Submit  a  status  report  to  the 
Administrator  every  4  weeks  outlining 
what  you  are  doing  to  ensure  that  a 
qualified  operator  is  accessible,  stating 
when  you  anticipate  that  a  qualified 
operator  will  be  accessible  and 
requesting  approval  from  the 
Administrator  to  continue  operation  of 
the  CISWI  unit.  You  must  submit  the 
first  status  report  4  weeks  after  you 
notify  the  Administrator  of  the 
deviation  under  paragraph  (b)(1)  of  this 
section.  If  the  Administrator  notifies 
you  that  your  request  to  continue 
operation  of  the  CISWI  unit  is 
disapproved,  the  CISWI  unit  may 
continue  operation  for  90  days,  then 
must  cease  operation.  Operation  of  the 
unit  may  resume  if  you  meet  the  two 


requirements  in  paragraphs  (b)(2)(i)  and 
(ii)  of  this  section. 

(i)  A  qualified  operator  is  accessible 
as  required  under  §  62.14595(a). 

(ii)  You  notif\'  the  Administrator  that 
a  qualified  operator  is  accessible  and 
that  you  are  resuming  operation. 

Emission  Limitations  and  Operating 
Limits 

§  62.1 4630    What  emission  limitations  must 
i  meet  and  by  wtien? 

You  must  meet  the  emission 
limitations  specified  in  table  1  of  this 
subpart  by  the  applicable  final 
compliance  date  for  your  CISWI  unit. 

§  62.14635    What  operating  limits  must  I 
meet  and  by  wtien? 

(a)  If  you  use  a  wet  scrubber  to 
comply  with  the  emission  limitations, 
you  must  establish  operating  limits  for 
four  operating  parameters  (as  specified 
in  table  2  of  this  subpart)  as  described 
in  paragraphs  (a)(1)  through  (4)  of  this 
section  during  the  initial  performance 
test. 

(1)  Maximum  charge  rate,  calculated 
using  one  of  the  two  different 
procedures  in  paragraph  (a)(l)(i)  or  (ii) 
of  this  section,  as  appropriate. 

(i)  For  continuous  and  intermittent 
imits,  maximum  charge  rate  is  110 
percent  of  the  average  charge  rate 
measm-ed  during  the  most  recent 
performance  test  demonstrating 
compliance  with  all  applicable  emission 
limitations. 

(ii)  For  batch  units,  maximiun  charge 
rate  is  110  percent  of  the  daily  charge 
rate  measured  during  the  most  recent 
performance  test  demonstrating 
compliance  with  all  applicable  emission 
limitations. 

(2)  Minimum  pressure  drop  across  the 
wet  scrubber,  which  is  calculated  as  90 
percent  of  the  average  pressure  drop 
across  the  wet  scrubber  measured 
during  the  most  recent  performance  test 
demonstrating  compliance  with  the 
particulate  matter  emission  limitations; 
or  minimum  amperage  to  the  wet 
scrubber,  which  is  calculated  as  90 
percent  of  the  average  amperage  to  the 
wet  scrubber  measured  during  the  most 
recent  performance  test  demonstrating 
compliance  with  the  particulate  matter 
emission  limitations. 

(3)  Minimum  scrubber  liquor  flow 
rate,  which  is  calculated  as  90  percent 
of  the  average  liquor  flow  rate  at  the 
inlet  to  the  wet  scrubber  measured 
during  the  most  recent  performance  test 
demonstrating  compliance  with  all 
applicable  emission  limitations. 

(4)  Minimum  scrubber  liquor  pH, 
which  is  calculated  as  90  percent  of  the 
average  liquor  pH  at  the  inlet  to  the  wet 
scrubber  measured  during  the  most 
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recent  performance  test  demonstrating 
compliance  with  the  hydrogen  chloride 
emission  limitation, 

(b)  You  must  meet  the  operating 
limits  established  during  the  initial 
performance  test  on  the  date  the  initial 
performance  test  is  re(juired  or 
completed  (whichever  is  earlier) 

(c)  If  vou  use  a  fabric  filter  to  comply 
with  the  emission  limitations,  you  must 
operate  each  fabric  filter  svstem  such 
that  the  bag  leak  detection  system  alarm 
does  not  sound  more  than  5  percent  of 
the  operating  time  during  anv  6-month 
period   in  calculating  this  operating 
time  percentage,  if  inspection  of  the 
fabric  filter  demonstrates  that  no 
corrective  action  is  required,  no  alarm 
time  is  counted.  If  corrective  action  is 
required,  each  alarm  shall  be  counted  as 
a  minimum  of  1  hour  If  vou  take  longer 
than  1  hour  to  initiate  <  (irr^'ctive  a(  ti'm, 
the  alarm  time  shall  be  counted  as  the 
actual  amount  of  time  taken  by  you  to 
initiate  corrective  a(  tion. 

§  62.1 4640  What  if  I  do  not  use  a  wet 
scrubber  to  comply  with  the  emission 
limitations? 

If  you  use  an  air  pollution  control 
device  other  than  a  wet  -crubber.  or 
limit  emissions  in  some  other  maniuT 
to  compiv  with  the  emission  limitation-- 
under  §62.14630,  vou  must  petition  the 
Administrator  for  specifit  operating 
limits  to  be  established  during  th^' 
initial  performance  test  and 
continuouslv  monitored  th^•reafter.  You 
must  not  conduct  the  initial 
performance!  test  until  after  the  pt'titum 
has  been  approved  bv  the 
Administrator  Your  petition  must 
include  the  five  items  listed  in 
paragraphs  (ai  through  (e)  of  this 
section. 

(a)  Identification  of  the  specific 
parameters  vou  propose  to  use  as 
additional  operating  limits 

(b)  A  discussion  of  the  relationship 
between  these  parameters  and  emissions 
of  regulated  pollutants,  idtrntifvint;  how 
emissions  of  regulattni  pnllut.uit-, 
change  with  changes  in  thfsf 
parameters,  and  how  limits  on  these 
parameters  will  serve  to  limit  emissions 
of  regulated  pollutants 

Ic)  A  discussion  of  how  you  will 
establish  the  upper  and/or  lower  values 
for  these  parameters  which  will 
establish  the  operatini;  limits  un  these 
parameters, 

(d)  A  discussion  identifving  the 
methods  vou  will  use  to  measure  and 
the  instruments  vou  will  use  fo  monitor 
these  parameters,  .is  well  as  the  relative 
accuracy  and  precision  of  these  methods 
and  instruments 

(e)  A  discussion  identifying  the 
frequency  and  methods  for  recalibrating 


the  instruments  vou  will  use  for 
monitoring  these  parameters, 

§  62. 1 4645    What  happens  during  periods 
of  startup,  shutdown,  and  malfunction? 

(a)  The  emission  limitations  and 
nperating  limits  apply  at  all  times 
exo'pt  during  periods  of  (TSVVI  unit 
startup,  shutdown,  or  malfunction  as 
defined  in  «« 62.14840. 

(h)  Ea(  h  malfunction  must  last  no 
longer  th.m  ,<  hours. 

Performance  Testing 

§62.14650    How  do  I  conduct  the  initial  and 
annual  performance  test? 

(a)  All  performance  tests  must  consist 
of  a  minimum  of  three  test  runs 
condiK  ted  under  conditions 
representative  of  normal  operations. 

(b)  You  must  document  that  the  waste 
burned  during  the  performance  test  is 
reprt'sentativt'  of  the  wa.ste  burned 
under  normal  operating  conditions  by 
maintaining  a  log  of  the  quantity  of 
waste  burned  (as  required  in  * 

4?  62  1470()(b)ll))  and  the  types  of  waste 
burned  during  the  performance  test. 

(c)  All  performance  tests  must  be 
condiK  ted  using  the  minimum  run 
duration  spci  ificd  in  T.ihle  1  of  this 
vubpart, 

!d)  Method  1  of  40  CFK  part  60. 
.\ppendi,\  A  must  be  used  to  select  the 
sampling  location  and  number  of 
traverse  pcjints 

(e)  Method  3A  or  3B  of  40  CFR  part 
60.  Appendix  A  must  be  used  for  gas 
c:omposition  analysis,  including 
iiit-asurement  of  oxygen  i:oncentration. 
Method  3A  or  Mi  of  40  CFR  part  60, 
.Appt^ndix  .A  must  be  used 
simultaiieousU  with  cmc  h  method. 
(0  .Ml  pollutant  concentrations. 
except  for  opacity,  must  be  adjusted  to 
7  percent  oxygen  using  Ecpiation  1  of 
this  secti(jn; 
C^,  =  C„^  (20.9  -  71/(20,9  -  "/oO^) 

(Eq. 1) 
Where: 
Cadj  =  pollutant  ( uncentratioii  >idjusted 

to  7  perc(>nt  oxvgtm; 
C„,<.a^  =  pollutant  concentration 

measured  on  a  cky  basis; 
(20.9  -  7)  =  20,9  percent  oxygen     7 

percent  oxvgcn  (detined  oxygen 

correction  basis); 
20.9  =  oxygen  concentration  in  air. 

percent;  and 
%0:  =  oxvgt'ii  concentration  measureci 

on  a  dr\  basis,  pencuit, 
(g)  Yon  must  determine  dioxins/ 
furrins  toxic  eijuivalencv  by  following 
the  procedures  in  paragra|)hs  (g)(1) 
through  (3)  of  this  section. 

(1)  Measure  the  concentration  of  each 
di(3xin/furau  tetra-  through  octa- 
congener  emitted  using  EPA  Method  23. 


(2)  For  each  dioxin/furan  congener 
measured  in  accordance  with  paragraph 
(g)(1)  of  this  section,  multiply  the 
congener  concentration  by  its 
corresponding  toxic  equivalency  factor 
specified  in  Table  3  of  this  subpart. 

(3)  Sum  the  products  calculated  in 
accordance  with  paragraph  (gK2)  of  this 
section  to  obtain  the  total  concentration 
of  dioxins/furans  emitted  in  terms  of 
toxic  equivalency. 

§  62.1 4655    How  are  the  performance  test 
data  used? 

^'ou  use  results  of  performance  tests 
to  demonstrate  compliance  with  the 
emission  limitations  in  Table  1  of  this 
subpart. 

Initial  Compliance  Requirements 

§62.14660  How  do  I  demonstrate  initial 
compliance  with  the  emission  limitations 
and  establish  the  operating  limits? 

You  must  conduct  an  initial 
performance  test,  as  required  under  40 
CFR  60,8,  to  determine  compliance  with 
the  emission  limitations  in  Table  1  of 
this  subpart  and  to  establish  operating 
limits  using  the  procedure  in  §  62.14635 
or  §62.14640.  The  initial  performance 
test  must  be  conducted  using  the  test 
methods  listed  in  table  1  of  this  subpart 
and  the  procedures  in  §  62,14650. 

§  62. 1 4665  By  what  date  must  I  conduct 
the  initial  performance  test? 

The  initial  performance  test  must  be 
conducted  no  later  than  90  days  after 
vour  final  compliance  date. 

Continuous  Compliance  Requirements 

§  62. 1 4670    How  do  I  demonstrate 
continuous  compliance  with  ttie  emission 
limitations  and  the  operating  limits? 

(a)  You  must  conduct  an  annual 
performance  test  for  particulate  matter, 
hydrogen  chloride,  and  opacity  for  each 
C^ISWI  unit  as  required  under  40  CFR 
60,8  to  determine  compliance  with  the 
emission  limitations.  The  annual 
performance  test  must  be  conducted 
using  the  test  methods  listed  in  table  1 
of  this  subpart  and  the  procedures  in 
§62.14650. 

(b)  You  must  continuously  monitor 
the  operating  parameters  specified  in 
§62.14635  or  established  under 

§  62.14640.  Operation  above  the 
established  maximum  or  below  the 
established  minimum  operating  limits 
constitutes  a  deviation  from  the 
established  operating  limits.  Three-hour 
rolling  average  values  are  used  to 
determine  compliance  (except  for 
baghouse  leak  detection  system  alarms) 
unless  a  different  averaging  period  is 
established  under  §62.14640.  Operating 
limits  do  not  apply  during  performance 
tests. 
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(c)  You  must  only  biun  the  same 
types  of  waste  used  to  establish 
operating  limits  diu'ing  the  performance 

test. 

§  62.14675    By  what  data  muat  I  conduct 
ttie  annual  parformanca  taat? 

You  must  conduct  annual 
performance  tests  for  particulate  matter, 
hydrogen  chloride,  and  opacity  within 
1 2  months  following  the  initial 
performance  test.  Conduct  subsequent 
annual  performance  tests  within  12 
months  following  the  previous  one. 

§62.14680    May  I  conduct  parformanca 
testing  lass  oftan? 

(a)  You  can  test  less  often  for  a  given 
pollutant  if  you  have  test  data  for  at 
least  3  years,  and  all  performance  tests 
for  the  pollutant  (particulate  matter, 
hydrogen  chloride,  or  opacity)  over  3 
consecutive  years  show  that  you  comply 
with  the  emission  limitation,  hi  this 
case,  you  do  not  have  to  conduct  a 
performance  test  for  that  pollutant  for 
the  next  2  years.  You  must  conduct  a 
performance  test  during  the  third  year 
and  no  later  than  36  months  following 
the  previous  performance  test. 

(b)  If  your  CISWl  unit  continues  to 
meet  the  emission  limitation  for 
particulate  matter,  hydrogen  chloride,  or 
opacity,  you  may  choose  to  conduct 
performance  tests  for  these  pollutants 
every  third  year,  but  each  test  must  be 
within  36  months  of  the  previous 
performance  test. 

(c)  If  a  performance  test  shows  a 
deviation  from  an  emission  limitation 
for  particulate  matter,  hydrogen 
chloride,  or  opacity,  you  must  conduct 
annual  performance  tests  for  that 
pollutant  until  all  performance  tests 
over  a  3-year  period  show  compliance. 

§  62.1 4685    May  I  conduct  a  repeat 
performance  test  to  establish  new  operating 
limits? 

(a)  Yes.  You  may  conduct  a  repeat 
performance  test  at  any  time  to  establish 
new  values  for  the  operating  limits.  The 
Administrator  may  request  a  repeat 
performance  test  at  any  time. 

(b)  You  must  repeat  the  performance 
test  if  your  feed  stream  is  different  than 
the  feed  streams  used  during  any 
performance  test  used  to  demonstrate 
compliance. 

Monitoring 

§  62.1 4690    What  monitoring  equipment 
must  I  Install  and  what  parameters  must  I 
monitor? 

(a)  If  you  are  using  a  wet  scrubber  to 
comply  with  the  emission  limitation 
under  §62.14630,  you  must  install, 
calibrate  (to  manufacturers' 
specifications),  maintain,  and  operate 
devices  (or  establish  methods)  for 


monitoring  the  value  of  the  operating 
parameters  used  to  determine 
compliance  with  the  operating  limits 
listed  in  table  2  of  this  subpart.  These 
devices  (or  methods)  must  measure  and 
record  the  values  for  these  operating 
parameters  at  the  frequencies  indicated 
in  table  2  of  this  subpart  at  all  times 
except  as  specified  in  §  62.14695(a). 

(b)  If  you  use  a  fabric  filter  to  comply 
with  the  requirements  of  this  subpart, 
you  must  install,  calibrate,  maintain, 
and  continuously  operate  a  bag  leak 
detection  system  as  specified  in 
paragraphs  (b)(1)  through  (8)  of  this 
section. 

(1)  You  must  install  and  operate  a  bag 
leak  detection  system  for  each  exhaust 
stack  of  the  fabric  filter. 

(2)  Each  bag  leak  detection  system 
must  be  installed,  operated,  calibrated, 
and  maintained  in  a  manner  consistent 
with  the  manufacturer's  written 
specifications  and  recommendations. 

(3)  The  bag  leak  detection  system 
must  be  certified  by  the  manufacturer  to 
be  capable  of  detecting  particulate 
matter  emissions  at  concentrations  of  10 
milligrams  per  actual  cubic  meter  or 
less. 

(4)  The  bag  leak  detection  system 
sensor  must  provide  output  of  relative 
or  absolute  particulate  matter  loadings. 

(5)  The  bag  leak  detection  system 
must  be  equipped  with  a  device  to 
continuously  record  the  output  signal 
from  the  sensor. 

(6)  The  bag  leak  detection  system 
must  be  equipped  with  an  alarm  system 
that  will  sound  automatically  when  an 
increase  in  relative  particulate  matter 
emissions  over  a  preset  level  is  detected. 
The  alarm  must  be  located  where  it  is 
easily  heard  by  plant  operating 
personnel. 

(7)  For  positive  pressure  fabric  filter 
systems,  a  bag  leak  detection  system 
must  be  installed  in  each  baghouse 
compartment  or  cell.  For  negative 
pressure  or  induced  air  fabric  filters,  the 
bag  leak  detector  must  be  installed 
downstream  of  the  fabric  filter. 

(8)  Where  multiple  detectors  are 
required,  the  system's  instrumentation 
and  alarm  may  be  shared  among 
detectors. 

(c)  If  you  are  using  an  emission 
control  system  other  than  a  wet  scrubber 
to  comply  with  the  emission  limitations 
under  §  62.14630,  you  must  install, 
calibrate  (to  the  manufacturers' 
specifications),  maintain,  and  operate 
the  equipment  necessar\'  to  monitor 
compliance  with  the  site-specific 
operating  limits  established  using  the 
procedures  in  §62.14640. 


§  62.1 469S    Is  there  a  minimum  amount  of 
monitoring  data  I  must  obtain? 

(a)  Except  for  monitoring 
malfunctions,  associated  repairs,  and 
required  quality  assiu'ance  or  quality 
control  activities  (including,  as 
applicable,  calibration  checks  and 
required  zero  and  span  adjustments  of 
the  monitoring  system),  you  must 
conduct  all  monitoring  at  all  times  the 
CISWI  unit  is  operating. 

(b)  Do  not  use  data  recorded  during 
monitor  malfunctions,  associated 
repairs,  and  required  quality  assurance 
or  quality  control  activities  for  meeting 
the  requirements  of  this  subpart, 
including  data  averages  and 
calculations.  You  must  use  all  the  data 
collected  during  all  other  periods  in 
assessing  compliance  with  the  operating 
limits. 

Recordkeeping  and  Reporting 

§  62.1 4700    What  records  must  I  keep? 

You  must  maintain  the  13  items  (as 
applicable)  as  specified  in  paragraphs 
(a)  through  (m)  of  this  section  for  a 
period  of  at  least  5  years: 

(a)  Calendar  date  of  each  record. 

(b)  Records  of  the  data  described  in 
paragraphs  (b)(1)  through  (6)  of  this 
section: 

(1)  The  CISWI  unit  charge  dates, 
times,  weights,  and  hourly  charge  rates. 

(2)  Liquor  flow  rate  to  the  wet 
scrubber  inlet  every  1 5  minutes  of 
operation,  as  applicable. 

(3)  Pressure  drop  across  the  wet 
scrubber  system  every  1 5  minutes  of 
operation  or  amperage  to  the  wet 
scrubber  every  15  minutes  of  operation, 
as  applicable. 

(4)  Liquor  pH  as  introduced  to  the  wet 
scrubber  every  15  minutes  of  operation, 
as  applicable. 

(5)  For  affected  CISWI  units  that 
establish  operating  limits  for  controls 
other  than  wet  scrubbers  under 

§  62.14640,  you  must  maintain  data 
collected  for  all  operating  parameters 
used  to  determine  compliance  with  the 
operating  limits. 

(6)  If  a  fabric  filter  is  used  to  comply 
with  the  emission  limitations,  you  must 
record  the  date,  time,  and  duration  of 
each  alarm  and  the  time  corrective 
action  was  initiated  and  completed,  and 
a  brief  description  of  the  cause  of  the 
alarm  and  the  corrective  action  taken. 
You  must  also  record  the  percent  of 
operating  time  during  each  6-month 
period  that  the  alarm  sounds,  calculated 
as  specified  in  §  62.14635(c). 

(c)  Identification  of  calendar  dates 
and  times  for  which  monitoring  systems 
used  to  monitor  operating  limits  were 
inoperative,  inactive,  malfunctioning,  or 
out  of  control  (except  for  downtime 
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associated  with  zern  and  span  and  other 
routine  ralihration  checks),  identify  the 
operating  parameters  not  measured,  the 
duration,  reasons  for  not  obtaining  the 
data,  and  a  description  of  corrective 
actions  taken. 

(d)  Identification  of  calendar  dates, 
times,  and  durations  of  malfunctions, 
and  a  description  of  the  maltunrtion 
and  the  corrective  action  taken. 

(e)  Identification  of  calendar  dates 
and  times  for  \vhi(  h  data  show  a 
deviation  from  the  operating  limits  in 
table  2  of  this  subpart  or  a  deviaticm 
from  other  operating  limits  established 
under  s?  62.14640  with  a  description  of 
the  de\iati(ms.  reasons  for  such 
deviations,  and  a  description  of 
corrective  actions  taken. 

ff)  The  results  of  the  initial,  annual, 
and  anv  subsequent  performance  tests 
conducted  to  determine  compliance 
with  the  emission  limits  and/or  to 
establish  operating  limits,  as  applu  able 
Retain  a  copv  of  the  complete  test  report 
including  calculations. 

(g)  Records  showing  the  names  of 
("ilSWI  unit  operators  who  have 
t:ompleted  review  of  the  information  in 
§  62.14620(a)  as  required  by 
§62  14620(b).  including  the  date  of  the 
initial  review  and  all  subsequent  annual 
reviews. 

(h)  Rec(jrds  showing  the  names  of  the 
CISWI  operators  who  have  completed 
the  operator  training  requirements 
under  «?62  14595,  met  the  criteria  for 
qualificaticm  under  §62  14605.  and 
maintained  or  renewed  their 
qualification  under  *>  62  14610  or 
§62.14615,  Records  must  include 
documentation  of  training,  the  dates  of 
the  initial  and  refresher  training,  and 
the  dates  f)f  their  qualification  and  all 
subsequent  renewals  of  such 
qualifications. 

(i)  For  each  qualified  operator,  the 
phone  and' or  pagt-r  number  at  which 
tbev  can  be  reached  during  operating 
hours. 

(j)  Records  of  calibration  of  any 
monitoring  devices  as  required  under 
§62.14640. 

(k)  Equipment  vendor  specifications 
and  related  operation  and  maintenance 
requirements  for  the  incinerator, 
emission  controls.  ,inri  monitoring 
equipment. 

(1)  The  information  listed  in 
§62. 14620(a). 

(m)  On  a  dailv  basis,  keep  a  log  of  the 
quantitv  of  waste  burned  and  the  types 
of  waste  burned  (alwav^  required! 

§62.14705    Where  and  in  what  format  must 
I  keep  my  records? 

,-\ll  records  must  be  a\  ailable  unsite  in 
either  paper  copy  or  computer-readable 
format  that  can  be  printed  upon  request. 


unless  an  alternative  format  is  approved 
bv  the  Administrator. 

§  62.1 471 0    What  reports  must  I  submit? 

See  table  4  of  this  subpart  for  a 
summar\'  of  the  reporting  requirements, 

§62.14715     When  must  I  submit  my  waste 
management  plan? 

\'ou  must  submit  the  waste 
management  plan  no  later  than  April  5, 
2004 

§62.14720    What  information  must  I  submit 
following  my  initial  performance  test? 

You  must  submit  the  information 
specified  in  paragraphs  (a)  through  (c)  of 
this  section  no  later  than  (>()  days 
following  the  initial  performance  test. 
All  reports  must  be  signed  by  the 
facilities  manager 

(a)  The  complete  test  report  for  the 
initial  performance  test  results  obtained 
under  §62  14660.  as  applicable. 

(hi  The  values  for  the  site-specific 
operating  limits  established  in 
§62.14635  or  §62.14640.' 

(c)  If  vou  are  using  a  fabric  filter  to 
compU  with  the  emission  limitations, 
documentation  that  a  bag  leai.  detectiim 
system  has  been  installed  and  is  being 
operated,  calibr.ited.  and  maintained  as 
required  bv  i^  62  14640(b) 

§62,14725    When  must  I  submit  my  annual 
report? 

Vou  must  submit  an  annual  report  no 
later  than  12  months  following  the 
submission  of  the  informatitm  in 
§62.14720.  You  must  submit 
subsequent  rept)rts  no  more  than  12 
months  following  the  pre\-ious  report. 
.•\s  with  all  other  requirements  in  this 
subpart,  the  re(|uirement  to  submit  an 
annual  report  does  not  rnodifv  or 
replace  the  operating  permit 
requirements  of  40  CFR  parts  70  and  71. 

§62.14730     What  Information  must  I 
include  in  my  annual  report? 

The  annual  re[)ort  required  under 
§62.14725  must  inc:lude  the  ten  items 
listed  in  paragraphs  (a)  through  (j)  of 
this  section.  If  you  have  a  deviation 
from  the  operating  limits  or  the 
emission  limitations,  \du  must  also 
submit  deviation  reports  as  specified  in 
§§62.14735.  62  14740,  and  62.14745. 

(a)  Companv  name  and  address, 

(b)  .St.itement  b\-  a  responsible  offic:ial. 
with  that  official  s  name,  title,  and 
signature,  certifving  the  accuracy  of  the 
content  of  the  report. 

((  )  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 

(d)  The  values  for  the  operating  limits 
established  pursuant  to  §62.146,15  or 
§62.14640 

(e)  If  no  de\iation  from  an'  emissiim 
limitation  or  operating  limit  that  applies 


to  vou  has  been  reported,  a  statement 
that  there  was  no  deviation  from  the 
emission  limitations  or  operating  limits 
during  the  reporting  period,  and  that  no 
monitoring  system  used  to  determine 
compliance  with  the  operating  limits 
was  inoperative,  inactive, 
malfunctioning  or  out  of  control. 

(fl  The  highest  recorded  3-hour 
average  and  the  lowest  recorded  3-hour 
average,  as  applicable,  for  each 
operating  parameter  recorded  for  the 
calendar  year  being  reported. 

(g)  Information  recorded  under 
§62. 14700(b)(6)  and  (c)  through  (e)  for 
the  calendar  vear  being  reported. 

(h)  If  a  performance  test  was 
c:onducted  during  the  reporting  period, 
the  results  of  that  test. 

(i)  If  vou  met  the  requirements  of 
§  62.14680(a)  or  (b).  and  did  not  conduct 
a  performance  test  during  the  reporting 
period,  vou  must  state  that  you  met  the 
requirements  of  §  62, 14680(a)  or  (b), 
and,  therefore,  you  were  not  required  to 
c:onduct  a  performance  test  during  the 
reporting  period. 

(j)  Documentation  of  periods  when  all 
qualified  CISWI  unit  operators  were 
unavailable  for  more  than  8  hours,  but 
less  than  2  weeks. 

§  62.1 4735    What  else  must  I  report  if  I  have 
a  deviation  from  the  operating  limits  or  the 
emission  limitations? 

(a)  You  must  submit  a  deviation 
report  if  any  recorded  3-hour  average 
parameter  level  is  above  the  maximum 
operating  limit  or  below  the  minimum 
operating  limit  established  under  this 
subpart,  if  the  bag  leak  detection  system 
alarm  sounds  for  more  than  5  percent  of 
the  operating  time  for  any  6-month 
reporting  period,  or  if  a  performance  test 
was  conducted  that  yielded  results  that 
deviated  from  anv  emission  limitation, 

(b)  The  deviation  report  must  be 
submitted  by  August  1  of  that  year  for 
data  collected  during  the  first  half  of  the 
calendar  vear  (January  1  to  June  30),  and 
by  February  1  of  the  following  year  for 
data  vou  collected  during  the  second 
half  of  the  calendar  year  (July  1  to 
December  31). 

§  62.14740    What  must  I  include  in  the 
deviation  report? 

In  each  report  required  under 
§62.14735,  for  any  pollutant  or 
parameter  that  deviated  from  the 
emission  limitations  or  operating  limits 
specified  in  this  subpart,  include  the  six 
items  described  in  paragraphs  (a) 
through  (f)  of  this  section. 

(a)  The  calendar  dates  and  times  your 
unit  deviated  from  the  emission 
limitations  or  operating  limit 
requirements. 

[h]  The  averaged  and  recorded  data 
for  those  dates. 
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(c)  Duration  and  causes  of  each 
deviation  from  the  emission  limitations 
or  operating  limits  and  your  corrective 
actions. 

(d)  A  copy  of  the  operating  limit 
monitoring  data  during  each  deviation 
and  any  test  report  that  documents  the 
emission  levels. 

(e)  The  dates,  times,  number, 
duration,  and  cauaes  for  monitoring 
downtime  incidents  (other  than 
downtime  associated  with  zero,  span, 
and  other  routine  calibration  checks). 

(0  Whether  each  deviation  occurred 
during  a  period  of  startup,  shutdown,  or 
malfunction,  or  during  another  period. 

§  62.1 4745    What  else  must  I  report  If  i  have 
a  deviation  from  the  requirement  to  have  a 
qualified  operator  accessible? 

(a)  If  all  qualified  operators  are  not 
accessible  for  two  weeks  or  more,  you 
must  take  the  two  actions  in  paragraphs 
(a)(1)  and  (2)  of  this  section. 

(1)  Within  10  days  of  each  deviation, 
you  must  submit  a  notification  that 
includes  the  three  items  in  paragraphs 
(a)(l)(i)  through  (iii)  of  this  section. 

(i)  A  statement  of  what  caused  the 
deviation. 

(ii)  A  description  of  what  you  are 
doing  to  ensure  that  a  qualified  operator 
is  accessible. 

(iii)  The  date  when  you  anticipate  that 
a  qualified  operator  will  be  available. 

(2)  Submit  a  status  report  to  ihe 
Administrator  every  4  weeks  that 
includes  the  three  items  in  paragraphs 
(a)(2)(i)  through  (iii)  of  this  section. 

(i)  A  description  of  what  you  are 
doing  to  ensure  that  a  qualified  operator 
is  accessible. 

(ii)  The  date  when  you  anticipate  that 
a  Qualified  operator  will  be  accessible. 

(iii)  Request  approval  from  the 
Administrator  to  continue  operation  of 
the  CISWI  unit. 

(b)  If  your  unit  was  shut  down  by  the 
Administrator,  under  the  provisions  of 
§  62.14625(b)(2),  due  to  a  failure  to 
provide  an  accessible  qualified  operator, 
you  must  notify  the  Administrator  that 
you  are  resuming  operation  once  a 
qualified  operator  is  accessible. 

§62.14750    Are  there  any  other 
notifications  or  reports  that  i  must  submK? 

You  must  submit  notifications  as 
provided  by  40  CFR  60.7. 

§  62.1 4755    In  wturt  form  can  I  submit  my 
reports? 

Submit  initial,  annual,  and  deviation 
reports  electronically  or  in  paper  format, 
postmarked  on  or  before  the  submittal 
due  dates. 

§62.14760    Can  reporting  dates  be 
changed? 

If  the  Administrator  agrees,  you  may 
change  the  semieuinual  or  annual 
reporting  dates.  See  40  CFR  60.19(c)  for 


procedures  to  seek  approval  to  change 
your  reporting  date. 

Air  Curtain  Incinerators  That  Burn  100 
Percent  Wood  Wastes,  Clean  Lumber 
and/or  Yard  Waste 

§62.14765    What  is  an  air  curtain 
incinerator? 

An  air  curtain  incinerator  operates  by 
forcefully  projecting  a  curtain  of  air 
across  an  open  chamber  or  open  pit  in 
which  combustion  occurs.  Incinerators 
of  this  type  can  be  constructed  above  or 
below  ground  and  with  or  without 
refractory  walls  and  floor.  (Air  curtain 
incinerators  are  different  from 
conventional  combustion  devices  which 
typically  have  enclosed  fireboxes  and 
controlled  air  technology'  such  as  mass 
burn,  modular,  and  fluidized  bed 
combustors.) 

§  62.14770    When  must  i  achieve  final 
compliance? 

If  you  plan  to  continue  operating, 
then  you  must  achieve  final  compliance 
by  October  October  4,  2004.  It  is 
unlawful  for  your  air  curtain  incinerator 
to  operate  after  October  4,  2004  if  you 
have  not  achieved  final  compliance.  An 
air  curtain  incinerator  that  continues  to 
operate  after  October  4,  2004  without 
being  in  compliance  is  subject  to 
penalties. 

§  62.1 4795    How  do  I  achieve  final 
compliance? 

For  the  final  compliance,  you  must 
complete  all  equipment  changes  and 
retrofit  installation  control  devices  so 
that,  when  the  affected  air  curtain 
incinerator  is  placed  into  service,  all 
necessary'  equipment  and  air  pollution 
control  devices  operate  as  designed  and 
meet  the  opacity  limits  of  §  62.14815. 

§62.14805    What  must  I  do  if  I  close  my  air 
curtain  incinerator  and  ttien  restart  it? 

(a)  If  you  close  yoiu:  incinerator  but 
will  reopen  it  prior  to  the  final 
compliance  date  in  this  subpart,  you 
must  achieve  final  compliance  by 
October  4,  2004. 

(b)  If  you  close  yoxu-  incinerator  but 
will  restful  it  after  October  4,  2004,  you 
must  have  completed  any  needed 
emission  control  retrofits  and  meet  the 
opacity  limits  of  §  62.14815  on  the  date 
yoiu"  incinerator  restarts  operation. 

(c)  You  are  subject  to  the  operating 
permit  requirements  of  title  V  of  the 
CAA  and  40  CFR  part  70  or  71  until  you 
close  your  air  curtain  incinerator  and  at 
the  time  you  restart  it. 

§  62.1 481 0    What  must  I  do  if  I  plan  to 
permanently  close  my  air  curtain 
Incinerator  and  not  restart  It? 

If  you  plan  to  permanently  close  your 
incinerator  rather  than  comply  with  this 
subpart,  you  must  submit  a  closure 


notification,  including  the  date  of 
closure,  to  the  Administrator  bv  March 
31.  2004.  In  addition,  while  still  in 
operation,  your  air  curtain  incinerator  is 
subject  to  the  same  requirement  to  apply 
for  and  obtain  a  title  V  operating  permit 
that  applies  to  an  air  curtain  incinerator 
that  will  not  be  permanently  closing. 

§62.14815    What  are  the  emission 
limitations  for  air  curtain  incinerators  that 
bum  100  percent  wood  wastes,  clean 
lumt>er  and/or  yard  waste? 

(a)  After  the  date  the  initial  test  for 
opacity  is  required  or  completed 
(whichever  is  earlier),  you  must  meet 
the  limitations  in  paragraphs  (a)(1)  and 
(2)  of  this  section. 

(1)  The  opacity  limitation  is  10 
percent  (6-minute" average),  except  as 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  opacity  limitation  is  35 
percent  (6-minute  average)  during  the 
startup  period  that  is  within  the  first  30 
minutes  of  operation. 

(b)  Except  during  malfunctions,  the 
requirements  of  this  subpart  applv  at  all 
times,  and  each  malfunction  must  not 
exceed  3  hours. 

§  62.1 4820    How  must  I  monitor  opacity  for 
air  curtain  incinerators  that  bum  100 
percent  wood  wastes,  clean  lumber,  and/or 
yard  waste? 

(a)  Use  Method  9  of  40  CFR  part  60, 
Appendix  A  to  determine  compliance 
with  the  opacity  limitation. 

(b)  Conduct  an  initial  test  for  opacity 
as  specified  in  §  60.8  no  later  than 
January  2.  2005. 

(c)  After  the  initial  test  for  opacity, 
conduct  annual  tests  no  more  than  12 
calendar  months  following  the  date  of 
your  previous  test. 

§  62. 1 4825    What  are  the  recordkeeping 
and  reporting  requirements  for  air  curtain 
incinerators  that  bum  100  percent  wood 
wastes,  clean  iumtier,  and/or  yard  waste? 

(a)  Keep  records  of  results  of  all  initial 
and  aimual  opacity  tests  onsite  in  either 
paper  copy  or  electronic  format,  unless 
the  Administrator  approves  another 
format,  for  at  least  5  years. 

(b)  Make  all  records  available  for 
submittal  to  the  Administrator  or  for  an 
inspector's  onsite  review. 

(c)  Submit  an  initial  report  no  later 
than  60  days  following  the  initial 
opacity  test  that  includes  the  '    — 
information  specified  in  paragraphs 
(c)(1)  and  (2)  of  this  section. 

(1)  The  types  of  materials  you  plan  to 
combust  in  your  air  curtain  incinerator. 

(2)  The  results  (each  6-minute 
average)  of  the  initial  opacity  tests. 

(d)  Submit  annual  opacity  test  results 
within  1 2  months  following  the 
previous  report. 
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(e)  Submit  initial  and  annual  opacity 
test  reports  as  electronic  or  paper  copy 
on  or  before  the  applicable  submittal 
date  and  keep  a  copv  onsite  for  a  period 
of  five  years. 

Title  V  Requirements 

§62.14830     Does  this  subpart  require  me  to 
obtain  an  operating  permit  under  title  V  of 
ttw  Clean  Air  Act? 

if  you  are  subject  to  this  subpart,  vnu 
are  required  to  applv  for  and  obtain  a 
title  V  operating  permit  unless  you  meet 
the  relevant  requirements  specified  in 
40  C:FR  Hi  145J.Tlai  through  (h)  and  (|) 
through  (o)  and  all  of  the  requirements 
specified  m  40  CFR  62  145  1 1 

§  62.14835  When  must  I  submit  a  title  V 
permit  application  for  my  existing  CISWt 
unit? 

la)  If  vour  existing  ClSWl  unit  is  not 
subject  to  an  earlier  permit  application 
deadline,  a  complete  title  V  permit 
application  must  be  submitted  not  later 
than  the  date  ,^6  months  after 
promulgation  of  40  C:FR  Part  BO,  subpart 
DDDD  (December  1,  200:i).  or  by  the 
effective  (iate  of  the  .ipplicable  State. 
Tribal,  or  Federal  operating  permits 
program,  whichever  is  later.  For  any 
e.xisting  TISWI  unit  not  subject  to  an 
earlier  appli(.ation  deadline,  this  final 
application  deadline  apfilies  regardless 
of  when  this  Federal  plan  is  effective,  or 
when  the  relevant  State  nr  Tribal  section 
lll(d)/T29  plan  is  approved  bv  the  EPA 
and  becomes  effective.  See  sections 
129(e).  503(c).  503(dl.  and  502(a)  of  the 
(.lean  Air  Act. 

(b)  A  "complete'   title  V  permit 
application  is  one  that  has  been 
determined  or  deemed  complete  by  the 
relevant  permitting  authority  under 
section  50. Md)  of  the  Clean  Air  Act  and 
40  CFR  70.5(a)(2)  or  71  5(a)(2)   You 
must  submit  a  complete  permit 
application  bv  the  relevant  application 
deadline  in  order  to  operate  after  this 
date  in  compliance  with  Federal  law. 
See  sections  503(d)  and  502(al  of  the 
Clean  Air  Act;  40  C;FR  70.7(b)  and 
71.7(b). 

Delegation  of  Authority 

§  62. 1 4838    What  authorities  are  withheld 
by  the  EPA  Administrator? 

The  following  authorities  are 
withheld  bv  the  EPA  Administrator  and 
not  transferred  to  the  State  or  Tribe: 

la)  .\pproval  of  alternatives  to  the 
emission  limitations  in  table  1  of  this 
subpart  and  operating  limits  ('stablished 
under  *?  62. 14tj35  and  table  2  of  this 
subpart. 

(b)  Approval  of  petitions  submitted 
pursuant  to  the  requirements  of 
§  62.14640  establishing  operating 
parameters  when  using  controls  other 


than  a  dry  scrubber  followed  by  a  fabric 
filter,  a  wet  scrubber,  or  a  dry  scrubber 
followed  bv  a  fabric  filter  and  a  wet 
scrubber. 

(c)  Approval  of  major  alternatives  to 
test  methods  established  under 

t}  62. 14650  and  table  1  of  this  subpart. 

(d)  Approval  of  ma)or  alternatives  to 
monitoring  requirements  established 
under  ^62  14690.  4}  62.14605  and  table 
2  (;f  this  subpart 

(e)  Approval  of  major  alternatives  to 
recordkeepjing  and  reporting 
requirements  of  this  subpart. 

(f)  Approval  of  petitions  submitted 
pursuant  to  the  requirements  of 

^  62  14530  establishing  requirements  for 
petitions  and  approvals  of  exemptions 
for  chemical  recoverv  units  included  in 
^62  14525(n). 

(g)  Approval  of  requests  submitted 
pursuant  to  the  re(iuirements  in 
4^62  14ti25(b)(2). 

Definitions 

§62.14840    What  definitions  must  I  know? 

Terms  used  but  not  defined  in  this 
subpart  are  defined  in  the  Clean  Air  .\(:t. 
subparts  A  and  B  of  part  tiO  and  subpart 
A  of  this  part  62. 

Admmistmtor  means  the 
.\dministrator  of  the  U.S. 
Environmental  Proteition  .Xgency  or 
his/'her  authorized  representative  or 
Administrator  of  a  State  Air  Pollution 
Control  Agencv. 

Agricultural  ivastf  means  vegetative 
agricultural  materials  such  as  nut  and 
grain  hulls  and  chaff  (e.^  ,  almond, 
walnut,  [)eanut,  rice,  and  wheat), 
bagasse,  or(  hard  [irunings,  corn  stalks, 
coffee  bean  hulls  and  grounds,  and 
other  vegetative  waste  materials 
generated  as  a  result  of  agri(  ultural 
operations. 

Air  curtain  incinerator  means  an 
incinerator  that  operates  by  forcefully 
[iroiecting  a  turtain  of  air  acrtjss  an  open 
chamber  or  pit  in  which  combustion 
occurs   Incinerators  of  this  type  can  be 
constructed  above  or  below  ground  and 
with  or  without  refractorv  walls  and 
floor.  (Air  (  iirtain  incinerators  are 
different  from  (  onventional  c;ombustion 
devices  which  tvpuallv  have  enclosed 
fireboxes  and  ( DtitroUed  air  technology 
sui  h  as  mass  burn,  modular,  and 
fluidized  bed  combustors.) 

Auxiltan-  fut'l  means  natural  gas. 
liquified  petroleum  gas,  fuel  oil,  or 
diesel  fuc'l 

Bag  leak  detection  system  means  an 
instrument  that  is  c:apable  of  monitoring 
particulate  matter  loadings  in  the 
exhaust  of  a  fabric  filter  (i.e..  baghouse) 
in  order  to  detect  bag  failures.  A  bag 
leak  detection  system  includes,  but  is 
not  limited  to.  an  instrument  that 


operates  on  triboelectric,  light 
scattering,  light  transmittance,  or  other 
principle  to  monitor  relative  particulate 
matter  loadings. 

Calendar  quarter  means  3  consecutive 
months  (non-overlapping)  beginning  on: 
January  1,  April  1.  July  1.  or  October  1. 

Cayendar  year  means  365  consecutive 
days  starting  on  January  1  and  ending 
on  December  31. 

Chemotberapeutic  waste  means  waste 
material  resulting  from  the  production 
or  use  of  antineoplastic  agents  used  for 
the  purpose  of  stopping  or  reversing  the 
growth  of  malignant  cells. 

Clean  lumber  means  wood  or  wood 
products  that  have  been  cut  or  shaped 
and  include  wet.  air-dried,  and  kiln- 
dried  wood  products.  Clean  lumber 
does  not  include  wood  products  that 
have  been  painted,  pigment-stained,  or 
pressure-treated  by  compounds  such  as 
chromate  copper  arsenate, 
pentachlorophenol,  and  creosote. 

Commercial  and  industrial  solid 
waste  incmeration  (CISWII  unit  means 
any  combustion  device  that  combusts 
commercial  and  industrial  waste,  as 
defined  in  this  subpart.  The  boundaries 
of  a  (TSWI  unit  are  defined  as.  but  not 
limited  to,  the  commercial  or  industrial 
solid  waste  fuel  feed  system,  grate 
system,  fine  gas  system,  and  bottom  ash. 
The  CISVVI  unit  does  not  include  air 
pollution  control  equipment  or  the 
stack.  The  CISVVI  unit  boundary  starts  at 
the  commercial  and  industrial  solid 
waste  hopper  (if  applicable)  and  extends 
through  two  areas: 

( 1 )  The  combustion  unit  flue  gas 
system,  which  ends  immediately  after 
the  last  combustion  chamber. 

(2)  The  combustion  unit  bottom  ash 
system,  which  ends  at  the  truck  loading 
station  or  similar  equipment  tiiat 
transfers  the  ash  to  final  disposal.  It 
includes  all  ash  handling  systems 
c;onnected  to  the  bottom  ash  handling 
system. 

Commercial  and  industrial  waste,  for 
the  purposes  of  this  subpart,  means 
solid  waste  combusted  in  an  enclosed 
device  using  controlled  flame 
combustion  without  energy  recovery 
that  is  a  distinct  operating  unit  of  any 
commercial  or  industrial  facility 
(including  field-erected,  modular,  and 
custom  built  incineration  units 
operating  with  starved  or  excess  air),  or 
solid  waste  combusted  in  an  air  curtain 
incinerator  without  energy  recovery  that 
is  a  distinct  operating  unit  of  any 
commercial  or  industrial  facility. 

Contained  gaseous  material  means 
gases  that  are  in  a  container  when  that 
container  is  combusted. 

Cyclonic  barrel  burner  means  a 
combustion  device  for  waste  materials 
that  is  attached  to  a  55  gallon,  open- 
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head  drum.  The  device  consists  of  a  lid, 
which  fits  onto  and  encloses  thexlnun, 
and  a  blower  that  forces  combustion  air 
into  the  drum  in  a  cyclonic  manner  to 
enhance  the  mixing  of  waste  material 
and  air. 

Deviation  means  any  instance  in 
which  an  affected  soiune  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  source: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart, 
including  but  not  limited  to  any 
emission  limitation,  operating  limit,  or 
operator  qualification  and  accessibility 
requirements; 

12)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  any  affected  source  required 
to  obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emission 
limitation,  operating  limit,  or  operator 
qualification  and  accessibility 
requirement  in  this  subpart  during 
startup,  shutdown,  or  malfunction, 
regardless  or  whether  or  not  such  failure 
is  permitted  by  this  subpart. 

Dioxins/furans  means  tetra-through 
octachlorinated  dibenzo-p-dioxins  and 
dibenzofurans. 

Discard  means,  for  purposes  of  this 
subpart  and  40  CFR  part  60,  subpart 
DDDD,  only,  burned  in  an  incineration   - 
unit  without  energy  recovery. 

Drum  reclamation  unit  means  a  imit 
that  bums  residues  out  of  drums  [e.g., 
55  gallon  drums)  so  that  the  drums  can 
be  reused. 

Energy  recovery  means  the  process  of 
recovering  thermal  energy  from 
combustion  for  useful  purposes  such  as 
steam  generation  or  process  heating. 

Fabric  filter  means  an  add-on  air 
pollution  control  device  used  to  capture 
particulate  matter  by  filtering  gas 
streams  through  filter  media,  also 
known  as  a  baghouse. 

Low-level  radioactive  waste  means 
waste  material  which  contains 
radioactive  nuclides  emitting  primarily 
beta  or  gamma  radiation,  or  both,  in 
concentrations  or  quantities  that  exceed 
applicable  Federal  or  State  standards  for 
unrestricted  release.  Low-level 
radioactive  waste  is  not  high-level 
radioactive  waste,  spent  nuclear  fuel,  or 
by-product  material  as  defined  by  the 
Atomic  Energy  Act  of  1954  (42  U.S.C. 
2014(e)(2)). 

Malfunction  means  any  sudden, 
infrequent,  and  not  reasonably 
preventable  failure  of  air  pollution 
control  equipment,  process  equipment, 
or  a  process  to  operate  in  a  normal  or 
usual  manner.  Failures  that  are  caused, 
in  part,  by  poor  maintenance  or  careless 
operation  are  not  malfunctions. 


Modification  or  modified  CISWI  unit 
means  a  QSWI  unit  you  have  changed 
later  than  promulgation  of  the  final 
QSWI  emission  guidelines  in  40  CFR 
part  60,  subpart  DDDD  and  that  meets 
one  of  two  criteria: 

(1)  The  cumulative  cost  of  the  changes 
over  the  life  of  the  unit  exceeds  50 
percent  of  the  original  cost  of  building 
and  installing  the  CISWI  unit  (not 
including  the  cost  of  land]  updated  to 
current  costs  (current  dollars).  To 
determine  what  systems  are  within  the 
boimdary  of  the  QSWI  imit  used  to 
calculate  these  costs,  see  the  definition 
of  CISWI  unit. 

(2)  Any  physical  change  in  the  CISWI 
unit  or  change  in  the  method  of 
operating  it  that  increases  the  amount  of 
any  air  pollutant  emitted  for  which 
section  129  or  section  111  of  the  Clean 
Air  Act  has  established  standards. 

Particulate  matter  means  total 
particulate  matter  emitted  from  CISWI 
units  as  measured  by  Method  5  or 
Method  29  of  40  CFR  part  60.  Appendix 
A. 

Parts  reclamation  unit  means  a  unit 
that  bums  coatings  off  parts  (e.g.,  tools, 
equipment)  so  that  the  parts  can  be 
reconditioned  and  reused. 

Pathological  waste  means  waste 
material  consisting  of  only  human  or 
animal  remains,  anatomical  parts,  and/ 
or  tissue,  the  bags/containers  used  to 
collect  and  transport  the  waste  material, 
and  animal  bedding  (if  applicable). 

Rack  reclamation  unit  means  a  unit 
that  bums  the  coatings  off  racks  used  to 
hold  small  items  for  application  of  a 
coating.  The  unit  bums  the  coating 
overspray  off  the  rack  so  the  rack  can  be 
reused. 

Reconstruction  means  rebuilding  a 
CISWI  unit  and  meeting  two  criteria: 

(1)  The  reconstruction  begins  on  or 
after  promulgation  of  the  final  CISWI 
emission  guidelines  in  40  CFR  part  60, 
subpart  DDDD. 

(2)  The  cumulative  cost  of  the 
construction  over  the  life  of  the 
incineration  unit  exceeds  50  percent  of 
the  original  cost  of  building  and 
installing  the  CISWI  unit  (not  including 
land)  updated  to  current  costs  (current 
dollars).  To  determine  what  systems  are 
within  the  boundary  of  the  CISWI  unit 
used  to  calculate  these  costs,  see  the 
definition  of  CISWI  unit. 

Refuse-derived  fuel  means  a  type  of 
municipal  solid  waste  produced  by 
processing  mimicipal  solid  waste 
through  shredding  and  size 
classification.  This  includes  all  classes 
of  refuse-derived  fuel  including  two 
fuels: 

(1)  Low-density  fluff  refuse-derived 
fuel  through  densified  refuse-derived 
ftiel. 


(2)  Pelletized  refuse-derived  fuel. 

Shutdown  means  the  period  of  time 
after  all  waste  has  been  combusted  in 
the  primary  chamber. 

Solid  waste  means  any  garbage,     ^ 
refuse,  sludge  from  a  waste  treatment 
plant,  water  supply  treatment  plant,  or 
air  pollution  control  facility  and  other 
discarded  material,  including  solid, 
liquid,  semisolid,  or  contained  gaseoiis 
material  resulting  frtim  industrial, 
conunercial,  mining,  agricultiiral 
operations,  and  from  conununity 
activities,  but  does  not  include  solid  or 
dissolved  material  in  domestic  sewage, 
or  solid  or  dissolved  materials  in 
irrigation  return  flows  or  industrial 
discharges  which  are  point  sources 
subject  to  permits  under  section  402  of 
the  Federal  Water  Pollution  Control  Act, 
as  amended  (86  Stat.  880),  or  source, 
special  nuclear,  or  byproduct  material 
as  defined  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (68  Stat.  923).  For 
purposes  of  this  subpart  and  40  CFR 
part  60,  subpart  DDDD,  only,  solid 
waste  does  not  include  the  waste 
burned  in  the  fifteen  types  of  units 
described  in  40  CFR  60.2555  of  subpart 
DDDD  and  §62.14525  of  this  subpart. 

Standard  conditions,  when  referring 
to  units  of  measure,  means  a 
temperature  of  68  °F  (20  °C)  and  a 
pressure  of  1  atmosphere  (101.3 
kilopascals). 

Startup  period  means  the  period  of 
time  between  the  Activation  of  the 
system  and  the  first  charge  to  the  unit. 

Tribal  plan  means  a  plan  submitted 
by  a  Tribal  Authority  pursuant  to  40 
CFR  parts  9,  35,  49,  50,  and  81  that 
implements  and  enforces  40  CFR  part 
60,  subpart  DDDD. 

Wet  scrubber  means  an  add-on  air 
pollution  control  device  that  utilizes  an 
aqueous  or  alkaline  scrubbing  liquor  to 
collect  particulate  matter  (including 
non-vaporous  metals  and  condensed 
organics)  and/or  to  absorb  and 
neutralize  acid  gases. 

Wood  waste  means  untreated  wood 
and  untreated  wood  products,  including 
tree  stumps  (whole  or  chipped),  trees, 
tree  limbs  (whole  or  chipped),  bark, 
sawdust,  chips,  scraps,  slabs,  millings, 
and  shavings.  Wood  waste  does  not 
include: 

(1)  Grass,  grass  clippings,  bushes, 
shrubs,  and  clippings  from  bushes  and 
shrubs  from  residential,  commercial/ 
retail,  institutional,  or  industrial  sources 
as  part  of  maintaining  yards  or  other 
private  or  public  lands. 

(2)  Construction,  renovation,  or 
demolition  wastes. 

(3)  Clean  lumber. 

Yard  waste  means  grass,  grass 
clippings,  bushes,  shrubs,  and  clippings 
from  bushes  and  shrubs  from 
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residentiaJ,  commercial/retail, 
institutional,  or  industrial  sources  as 


part  of  maintaining  yards  or  other 
private  or  public  lands. 


Table  1  of  Subpart  ill  of  Part  62.— Emission  Limitations 


For  ttie  atr  pollutant 


You  must  meet  this  emission  limi- 
tation ■* 


Using  this  averaging  time 


And  detennining  compliance 
using  this  method 


Cadmium  0.004  milligrams  per  dry  standard 

cubic  meter 
Cart>on  monoxide   I  157  parts  per  million  by  dry  vol- 

'      u.-ne 

Dioxins/turans    (toxic    equiveilency     0  41  nanograms  per  dry  standard 

basis)  cubic  meter 

Hydrogen  chlonde   62  parts  per  million  by  dry  volume 

Lead  0  04  milligrams  per  dry  standard 

cubic  meter 
Mercury    0  47  milligrams  pei   dry  standard 

cubic  meter 
Opacity    10  percent  


Oxides  of  nitrogen 


388  parts  per  million  by  dry   vol- 
ume. 


Particulate  matter  70    milligrams    per    dry    standard 

cubic  meter 
Sultur  dioxide  20  parts  per  million  by  dry  volume 


3-run  average  (1    hour  minimum 

sample  time  per  oin). 
3-run  average  (1    hour  minimum 

sample  time  per  ain). 

3-njn   average   (4   hour   minimum 

sample  time  per  oin). 
3-run  average  (1    hour  minimum 

sample  time  per  run). 
3-run    (1    hour   minimum   sample 

time  per  run). 
3-run  average  (1    hour  minimum 

sample  time  per  run). 
6-minute  averages  

3-run   average   (1    hour   minimum 
sample  time  per  run). 

3-run  average  (1    hour  minimum 

sample  time  per  run). 
3-run  average  (1    hour  minimum 

sample  time  per  run). 


Performance  test  (Method  29  of 

appendix  A  of  part  60). 
Performance    test    (Method    10, 

10A,  or  10B,  of  appendix  A  of 

part  60). 
Performance  test  (Method  23  of 

appendix  A  of  part  60). 
Perfomiance  test  (Method  26A  of 

appendix  A  of  part  60). 
Performance  test  (Method  29  of 

appendix  A  of  part  60). 
Performance  test  (Method  29  of 

appendix  A  of  part  60). 
Performance   test   (Method   9   of 

appendix  A  of  part  60). 
Perfomiance  test  (Methods  7,  7A, 

7C.  7D.  or  7E  of  appendix  A  of 

part  60). 
Performance  test  (Method  5  or  29 

of  appendix  A  of  part  60). 
Performance  test  (Method  6  or  6c 

of  appendix  A  of  part  60). 


*A1I  emission  limitations  (except  for  opacity)  are  measured  at  7  percent  oxygen,  dry  basis  at  standard  conditions. 

Table  2  of  Subpart  III  of  Part  62.— Operating  Limits  for  Wet  Scrubbers 


For  these  operating  param- 
eters 


You  must  establish  these 
operating  limits 


Data  measurement 


And  monitor  using  these  minimum  frequencies 
Data  recording 


Averaging  time 


Charge  rate  

Maximum  charge  rate  

Continuous  

Every  hour 

1 .  Daily  (batch  units) 

2.  3-hour  rolling  (contin- 

■■ 

uous  and  intermittent 

units)  3 

Pressure  drop  across  the 

Minimum  pressure  drop  or 

Continuous  

Every  15  minutes  

3-hour  rolling  ^ 

wet  scrubber  or  amper- 
age to  wet  scrubber 
Scrubtjer  liquor  flow  rate 


amperage 
Minimum  flow  rate  |  Continuous    ,  Every  15  minutes  3-hour  rollings 


Scrut)t>er  liquor  pH  j  Minimum  pH  Continuous  |  Every  15  minutes 


3-hour  rollings 


*  Calculated  each  hour  as  the  average  of  the  previous  3  operating  hours 


Table  3  of  Subpart  III  of  Part  62.— Toxic  Equivalency  Factors 


Dioxinfuran  congener 


Toxic 

equivalency 

factor 


A.  2,3.7.8-tetrachlonnated  dibenzo-p-dioxin  

B   12.3.7.8-pentachlonnated  dibenzo-p-dioxin  

C.  1.2.3,4,7.8-hexachlonnated  dibenzo-p-dioxm    .. 
D   1,2.3,7.8.9-hexachlonnated  dibenzo-p-dioxin    .. 
E   12,3.6,7,8-hexachlonnated  dibenzo-p-dioxin 
F  1.2.3,4,6,7.8-heptachlcnnated  dibenzop-dioxin 
G  Octachlonnated  ditienzo-p-dioxin 

H.  2.3,7,8-tetrachlonnated  dibenzofuran        

I.  2,3,4,7,8-pentachlonnated  dibenzofuran     

J.  1,2,3,7.8-pentachlonnated  ditjenzofuran    

K.  1,2,3,4.7,8-hexachlonnated  ditienzofuran  

L.  1. 2. 3, 6, 7. 8-hexachlonnated  dibenzofuran  

M.  1. 2. 3, 7, 8. 9-hexachlonnated  ditienzofuran  

N  2. 3. 4. 6, 7. 8-hexachlonnated  dibenzofuran 

O  1,2.3.4,6,7.8-heptachlonnated  dibenzofuran 
P  1.2,3.4,7,8.9-heptachlonnated  dibenzofuran 
Q.  Octachlonnated  dibenzofuran 


1 
0.5 
0.1 
0.1 
0.1 

0.01 

0.001 

0.1 

0.5 

0.05 
0.1 
0.1 
0.1 
0.1 

0.01 

0.01 
0.001 
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Table  4 of  Subpart  ill — Summary  of  Reporting  Requirements-^ 


Report 


Due  date 


Contents 


Reference 


1 

Waste  management  plan  j  §62  14715 

1.  Complete  test  report  for  tfie  initial  i  §62.14720 
(>erformance  test.  ' 

2.  The  values  for  the  site-specific  oper-  | 
ating  limits. 

3.  Instalation  of  bag  leak  detection 
systems  for  fabric  filters. 

1.  Name  and  address  

2.  Statement  and  signature  by  respon- 
sible officiai. 

3.  Date  of  report. 

4.  Values  for  the  operating  limits. 

5.  If  no  deviations  or  malfurx^tions  were 
reported,  a  statement  that  no  devi- 
atioris  occurred  during  the  reporting 
period. 

6.  Highest    recorded    3-hour   average 
and  the  iow>3st  3-hour  average,  as  | 
applicat>le,  for  each  operating  param-  I 
eter  recorded  for  the  calendar  year  ] 
being  reported 

7.  Information  for  deviations  or  mal- 
functions recorded  under 
§62. 14700(b)(6)  and  (c)  through  (e). 

8.  If  a  performance  test  was  conducted 
during  the  reporting  p>eriod.  the  re- 
sults of  the  test. 

9.  if  a  performance  test  was  not  con- 
ducted during  the  reporting  period,  a 
statement  Vnat  tfie  requirements  of 
§62.14680(3)  or  (b)  were  met. 

10.  Documentation  of  periods  when  all 
qualified  CISWI  unit  operators  were 
unavailable  for  more  than  8  hours 
but  less  than  2  weeks. 

1  Dates  arxJ  times  of  (teviations  

2.  Averaged  and  recorded  data  tor 
these  dates. 

3.  Duratk>n  and  causes  for  each  devi- 
ation and  ttie  corrective  actions 
taken. 

4.  Copy  of  operating  limit  monitoring 
data  and  einy  test  reports. 

5.  Dates,  times,  and  causes  for  monitor 
downtime  incidents. 

6.  Whether  each  deviation  occurred 
during  a  period  of  startup,  shutdown, 
or  malfunction. 

1.  Statement  of  cause  o'  deviation §  62.14745(a)(1). 

2.  Descriptiory  of  efforts  to  have  an  ac-  ■ 
cessible  qualified  operator. 

3.  The  date  a  qualified  operator  will  be 
accessitile. 

Description  of  efforts  to  have  an  ac-  '  §62. 14745(a)(2). 
cessible  qualified  operator 

2  The  date  a  qualified  operator  will  be 
accessible. 

3.  Request  for  approval  to  continue  op- 

eratkjn. 
Notification  that  you  are  resuming  oper-     §62  14745(b) 

ation. 


A.  Waste  Management  Plan 

B.  Initial  Test  Report 


C.  Annual  report 


No  later  than  April  5,  2004 

No  later  than  60  days  following  the  ini- 
tio performance  test. 


No  later  than  12  months  foHowing  the 
submission  of  Vne  initial  test  report. 
Subsequent  reports  are  to  be  sub- 
mitted no  more  than  12  months  fol- 
k>wing  the  previous  report. 


D     Emission    Limitation    or    Operating 
Limit  Deviation  Report. 


E  Qualified  Operator  Deviation  Notifica- 
tion. 


F    QualiTied  Operator  Deviation  Status 
Report. 


G    Qualified  Operator  Deviation  Notifi- 
cation of  Resumed  Operation. 


Within  10  days  of  deviation 


By  August  1  of  that  year  for  data  col- 
lected during  the  first  half  of  the  cal- 
endar year. 

By  Febniary  1  of  the  following  year  for 
data  collected  during  the  second  half 
of  the  calendar  year. 


§§6214725  and  6214730.  Subse- 
quent reports  are  to  be  submitted  no 
more  than  12  months  folk>wing  the 
previous  report. 


§§62  14735  and  62  14740 


Every  4  weeks  following  deviation I  1 


Prior  to  resuming  operation 


'  This  table  is  only  a  summary,  see  the  referenced  sections  of  the  nale  for  the  complete  requirements. 
I 
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STATE  JUSTICE  INSTITUTE 

Grant  Guideline 

AGENCY:  State  [ustice  Institute. 
ACTION:  Proposed  grant  Guideline. 

summary:  This  Guideline  sets  forth  the 
administrative,  programmatic;,  and 
financial  requirements  attendant  to 
Fiscal  Year  2004  .State  Justice  Institute 
grants,  cooperative  agreements,  and 
contracts 

DATES:  The  Institute  invites  public 
comment  on  the  Guideline  until 
November  3,  2003 
ADDRESSES:  Comments  should  be 
mailed  to  the  State  justice  Institute. 
1650  King  St.  (Suite  600),  Alexandria. 
VA  22314.  or  e-mailed  to 
ksch  wartz<&stateiusticp.orii 

FOR  FURTHER  INFORMATION  CONTACT: 

David  I.  Tevelin,  E.xe(  utive  Director,  or 
Kathy  Schwartz.  Deputy  Director,  State 
Justice  Institute.  1650  King  St.  (Suite 
600).  .\lexandria.  VA  22314.  (703)  BR4- 
6100. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  State  justice  Institute  Act  of  1984. 
42  U.S.C.  10701.  et  st-q..  as  amended, 
the  Institute  is  authorized  to  award 
grants,  cooperative  agreements,  and 
contracts  to  State  and  loc;al  ccjurts. 
nonprofit  organizations,  and  others  for 
the  purpose  of  improving  the  quality  of 
justice  in  the  State  courts  of  the  United 
States 

Types  of  Grants  Available  and  Funding 
Schedules 

Sn  proposes  to  offer  five  types  of 
grants  in  FY  2004;  Project  Grants, 
Technical  Assistance  (T.-\]  Grants, 
judicial  Branch  Education  Technical 
Assistance  (JBE  TA)  grants. 
Continuation  Grants,  and  Scholarships. 

Project  Grants  Project  Grants  are 
awarded  to  support  innovative 
education,  research,  demonstration,  and 
technical  assistance  projects  that  can 
improve  the  administration  of  justice  in 
State  courts  nationwide.  As  provided  in 
section  V.C.  of  the  Guideline.  Project 
Grants  may  ordinarily  not  exceed 
S150.000  a  year;  however,  grants  in 
excess  of  SIOO.OOO  are  likely  to  be  rare, 
and  awarded  only  to  support  projects 
likely  to  have  a  significant  national 
impact. 

SJl  also  awards  "think  piece"  Project 
Grants  to  support  the  development  of 
essays  of  publishable  quality  that 
explore  emerging  issues  that  could 
result  in  significant  changes  in  court 
processes  or  judicial  administration 
"Think  pieces"  are  limited  to  no  more 
than  SIO.OOO.  Sfe  section  II. B 

Special  Interest  Categories.  Project 
Grants.  in(;luding  "think  piece"  grants. 


would  be  awarded  only  for  projects  that 
fall  within  one  of  the  Guideline's  five 
Special  Interest  categories;  Access  to  the 
Courts.  Application  of  Technology  in 
the  Courts.  Children  and  Families  in 
Court,  judicial  Branch  Educaticm.  and 
the  Relationship  Between  State  and 
Federal  (Courts  These  are  the  same 
categories  included  in  last  year  s 
Guideline:  howe\'er.  specific  topics  of 
interest  within  each  category  have  been 
changed. 

The  deadline  for  submitting  a  Project 
Grant  appli(;ation  is  February  13.  2004. 
The  Board  of  Direct(jrs  will  meet  in 
early  May  2004  to  approve  grant  awards. 
See  section  VI  A.  for  Project  Grant 
application  procedures. 

Technical  Assistance  Grants.  Section 
II, D,  reserves  up  to  S200.000  for 
Technical  Assistance  Cirants.  Under  this 
program,  a  State  or  local  court  may 
receive  a  grant  of  up  to  $30,000  to 
engage  outside  experts  to  provide 
technical  assistance  to  diagnose, 
develop,  and  implement  a  response  to  a 
lurisdictionS.  problems. 

Letters  of  application  Un  a  Technical 
Assistance  Grant  may  be  submitted  at 
any  time.  Applicants  submitting  letters 
bv  September  26.  2003  will  be  notified 
of  the  Board's  decision  bv  December  5. 
200.J,  Those  submitting  lettf^rs  between 
September  27.  2003  and  January  9.  2004 
will  be  notified  bv  April  2.  2004;  those 
submitting  letters  between  January  10 
and  February  27,  2004  will  be  notified 
bv  June  1 1.  2004;  those  submitting 
letters  between  February  28  and  June  4. 
2004  will  be  notified  by  August  27. 
2004;  and  those  submitting  letters 
between  June  5  and  .September  24.  2004 
will  be  notified  of  the  Board's  decision 
bv  Detemher  U).  2004.  See  section  VI. D, 
for  Technical  Assistance  Grant 
application  procedures. 

{uilicKil  Branch  Education  Technical 
Assistant  e  Grants   Up  to  $150,000 
would  be  .illocated  for  grants  under  the 
jBE  TA  grant  program  this  year.  Grants 
of  up  to  ,$20,000  would  be  available  to; 
(1 )  Enable  a  State  or  local  (x)urt  to  adapt 
and  deliver  an  education  program  that 
was  previously  developed  and 
evaluated  under  an  Sjl  proje(;t  grant  [i.e., 
curriculum  adaptation);  and/or  (2) 
support  expert  consultation  in  planning, 
developing,  and  administering  State 
|U(ii(  lal  branch  e(iu(;ation  [)rograms. 

The  services  available  thrfiugh  the 
expanded  program  could  include 
consultant  assistance  in  maintaining 
judicial  bran(;h  ediK'ation  programming 
during  the  current  budget  crisis,  or 
development  of  improved  methods  for 
evaluating  judicial  branch  education 
programs   Letters  requesting  JBE  TA 
Grants  may  be  submitted  at  any  time. 
The  grant  cycles  for  JBE  TA  Grants  are 


the  same  as  the  grant  cycles  for  TA 
Grants: 

Applicants  submitting  letters  by 
September  26.  2003  will  be  notified  of 
the  Board's  decision  by  December  5. 

2003.  Those  submitting  letters  between 
September  27,  2003  and  January  9,  2004 
will  be  notified  by  April  2,  2004;  those 
submitting  letters  between  January  10 
and  February  27,  2004  will  be  notified 
by  June  11,  2004;  those  submitting 
letters  between  February  28  and  June  4, 
2004  will  be  notified  by  August  27. 
2004;  and  those  submitting  letters 
between  June  5  and  September  24,  2004 
will  be  notified  of  the  Board's  decision 
by  December  10.  2004.  See  section  VI.E. 
for  JBE  TA  Grant  application 
procedures. 

Scholarships.  The  Guideline  allocates 
up  to  $150,000  of  FY  2004  funds  for 
scholarships  to  enable  judges  and  court 
managers  to  attend  out-of-State 
education  and  training  programs. 

Scholarships  for  eligible  applicants 
are  approved  largely  on  a  "first  come, 
first  served"  basis,  although  the  Institute 
may  approve  or  disapprove  scholarship 
requests  in  order  to  achieve  appropriate 
balances  on  the  basis  of  geography, 
program  provider,  and  type  of  court  or 
applicant  (e.g..  trial  judge,  appellate 
judge,  trial  court  administrator). 
Scholarships  will  be  approved  only  for 
programs  that  either  (1)  address  topics 
included  in  the  Guideline's  Special 
Interest  categories  (section  II. A.);  (2) 
enhance  the  skills  of  judges  and  court 
managers;  or  (3)  are  part  of  a  graduate 
degree  program  for  judges  or  court 
personnel. 

Applicants  interested  in  obtaining  a 
scholarship  for  a  program  beginning 
between  January  1  and  March  31,  2004 
must  submit  their  applications  and 
documents  between  October  6  and 
December  1,  2003.  Applicants  who  wish 
to  attend  programs  beginning  between 
April  1  and  June  30,  2004  must  submit 
their  applications  and  documents 
between  January  5  and  March  1,  2004. 
For  programs  beginning  between  July  1 
and  September  30,  2004,  the 
applications  and  documents  must  be 
submitted  between  April  5  and  May  31, 

2004.  For  programs  beginning  between 
October  1  and  December  31,  2004,  the 
applications  and  documents  must  be 
submitted  between  July  6  and  August 
30,  2004.  For  programs  begiruiing 
between  January  1  and  March  31,  2005, 
the  applications  and  documents  must  be 
submitted  between  October  4  and 
November  29.  2004.  See  section  VI. F.  for 
Scholarship  application  procedures. 

Continuation  Grants.  Continuation 
Grants  (see  sections  III.D.,  V.B.2.,  and 
VI. C.)  are  intended  to  enhance  the 
specific  program  or  service  begun 
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during  the  initial  project  grant  period. 
The  Goideline  establishes  a  firm  limit 
for  Continuation  Grants  of  20%  of  the 
total  amount  projected  to  be  available 
for  all  Project  Grants  in  FY  2004. 
Grantees  should  accordingly  be  aware 
that  the  award  of  a  grant  to  support  a 
project  does  not  constitute  a 
commitment  to  provide  continuation 
funding.  Under  the  Proposed  Guideline, 
no  grant  awarded  in  FY  2004  would  be 
continued  for  more  than  five  years. 

An  applicant  for  a  Continuation  Grant 
must  submit  a  letter  notifying  the 
Institute  of  its  intent  to  seek  such 
funding  no  later  than  120  days  before 
the  end  of  the  current  grant  period.  The 
histitute  will  then  notify  the  applicant 
of  the  deadline  for  its  Continuation 
Grant  application. 

Matching  Requirements 

With  the  exception  of  JBE  TA 
grantees,  grantees  that  can  demonstrate 
a  financial  hardship,  and  Scholarship 
recipients,  the  Guideline  proposes  that 
all  grantees  must  provide  match, 
including  cash  match,  for  any  Institute 
grant.  The  matching  requirements  are 
summarized  below: 

State  and  local  units  of  government. 
The  Guideline  would  require  these 
grantees  to  provide  matching  support 
equal  to  50%  of  a  new  SJI-funded 
project.  For  example,  if  a  State  court 
system  receives  a  $100,000  grant  from 
the  Institute,  it  would  be  required  to 
provide  a  $50,000  match.  A  State  or 
local  unit  of  goveroment  would  have  to 
provide  at  least  20%  of  the  required 
match  for  a  new  grant  ($10,000  in  the 
example)  in  the  form  of  cash  rather  than 
in-kind  support  (e.g.,  the  value  of  staff 
time  contributed  to  the  project). 

All  other  grantees.  The  Guideline 
would  require  all  other  grantees  to 
contribute  a  match  of  25%  to  a  new  SJI- 
funded  project.  For  example,  if  a  non- 
profit organization  receives  a  $100,000 
grant  from  SJI,  it  would  be  required  to 
provide  a  $25,000  match.  A  non-profit 
would  have  to  provide  at  least  10%  of 
the  required  match  for  a  new  grant 
($2,500  in  the  example)  in  the  form  of 
cash. 

The  amount  and  nature  of  unrequired 
match  contributed  by  applicants  would 
continue  to  be  factors  the  Board  of 
Directors  considers  in  making  grant 
decisions.  Like  last  year,  applicants  may 
request  a  waiver  of  the  match 
requirement,  the  cash  match 
requirement,  or  both.  See  section 
VIII.A.8.C. 

Continuation  Grants.  Under  section 
VIII. A. 8.,  all  grantees  would  be  required 
to  assume  a  greater  share  of  project 
support  over  time.  State  and  local  imits 
of  government  would  be  required  to 


provide  match  equaling  at  least  50%  of 
the  amoimt  provided  by  SJI  in  the  first 
year  of  the  project,  60%  in  the  second 
year,  75%  in  the  third  year,  90%  in  the 
fourth  year,  and  100%  in  the  fifth  year. 
For  example,  if  SJI  awards  a  State  court 
$100,000  for  the  first  year  of  a  grant,  the 
court  would  be  required  to  provide 
$50,000  in  match.  If  the  second-year 
grant  is  also  $100,000,  the  court  would 
be  required  to  provide  $60,000  in 
match.  A  comi  that  wished  to  limit  its 
second-year  contribution  to  $50,000 
could  ask  SJI  for  a  reduced  amount,  i.e., 
$83,333,  in  order  to  meet  the  60% 
requirement. 

All  other  grantees  would  be  required 
to  provide  match  equaling  at  least  25% 
of  the  amount  provided  by  SJI  in  the 
first  year  of  the  project,  30%  in  the 
second  year,  37.5%  in  the  third  year, 
45%  in  the  foiulh  year,  and  50%  in  the 
fifth  year.  For  example,  if  SJI  awards  a 
non-profit  organization  $100,000  for  the 
first  year  of  a  grant,  the  organization 
would  be  required  to  provide  $25,000  in 
match.  If  the  second  year  grant  is  also 
$100,000,  the  court  would  be  required 
to  provide  $30,000  in  match.  An 
organization  that  wished  to  limit  its 
second-year  contribution  to  $25,000 
could  ask  SJI  for  a  reduced  amount,  i.e., 
$83,333,  in  order  to  meet  the  30% 
requirement. 

Absent  extraordinary  circumstances, 
no  SJI  grant  awarded  in  FY  2004  would 
continue  for  more  than  five  years. 

Solutions  Project 

In  FY  2003,  the  Institute  allocated 
approximately  $800,000  to  support  the 
Solutions  Project,  a  process  that  will 
draw  on  State  and  local  court  initiatives 
to  identify  and  exchange  promising 
solutions  to  the  most  critical  problems 
facing  the  courts,  and  define  a  national 
agenda  to  improve  the  quality'  of  justice 
in  State  courts  nationwide. 

Nearly  $400,000  of  the  allocation  was 
awarded  in  amounts  up  to  $20,000  to  20 
States.  A  list  of  the  States  receiving 
those  grants  and  a  description  of  their 
projects  may  be  found  on  the  Institute's 
web  site  {www.statejustice.org].  The 
remaining  FY  2003  money,  and  an 
additional  $400,000  of  FY  2004  money, 
is  reserved  for  the  National  Solutions 
Project  that  will  be  carried  out  under  a 
cooperative  agreement  among  SJI,  the 
National  Center  for  State  Courts  (NCSC), 
and  the  Center  for  Effective  Public 
Policy  (CEPP).  The  Board  of  Directors 
has  approved  planning  grants  to  both 
organizations  and  anticipates.making 
the  next  awards  to  carry  out  the  national 
aspects  of  the  Project  at  its  meeting  in 
early  November. 


Issues  Highlighted  for  Public  Comment 

The  Proposed  Guideline  would  make 
four  significant  changes  from  last  year's 
grant  program.  Three  of  those  changes 
would  reduce  the  allocations  reserved 
for  the  Institutes  three  small  grant 
programs:  JBE  TA  Grants,  Technical 
Assistance  Grants,  and  Scholarships.  In 
order  to  make  the  most  money  possible 
available  for  Project  Grants,  which  are 
designed  to  have  nationwide  impact,  the 
Institute  would  reduce  the  pool  of 
money  available  for  JBE  TA  Grants  from 
$300,000  to  $150,000;  the  pool  available 
for  Techniccil  Assistance  Grants  from 
$300,000  to  $200,000;  and  the  amount 
available  for  scholarships  from  $200,000 
to  $150,000.  The  reduced  amounts  to  be 
reserved  for  each  program  in  FY  2004 
still  exceed  the  amounts  awarded  under 
each  program  in  FY  2003. 

In  addition,  the  Proposed  Guideline 
would  not  require  recipients  of  JBE  TA 
Grants  to  provide  cash  match.  The 
Board  of  Directors  recognizes  that  the 
serious  budget  problems  affecting  State 
courts  nationwide  have  sharply  reduced 
the  amount  of  State  funds  available  for 
judicial  branch  education.  The  Board 
hopes  that,  by  eliminating  the  cash 
match  requirement  for  JBE  TA  grants, 
more  States  will  seek  these  grants  next 
fiscal  year. 

Recommendations  to  Grantwriters 

Recommendations  to  Grantwriters 
may  be  found  in  Appendix  A. 

■  The  State  Justice  Institute  proposes 
the  following  Grant  Guideline  for  FY 
2004: 
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I.  The  Mission  of  the  State  fustice 
Institute 

The  Institute  was  established  by 
Pubhc  Law  98-620  to  imprtne  the 
administration  of  justice  in  the  State 
courts  of  the  United  States.  Incorporatt^d 
in  the  State  of  Vir  ^inia  as  a  private, 
nonprofit  corporation,  the  In-.titute  is 
charged,  by  statute,  with  the 
responsibiUty  to: 

•  Direct  a  national  program  of 
financial  assistance  desiyned  to  , insure 
that  each  citizen  of  thf  I  'nited  States  is 
provided  ready  access  to  a  fair  and 
effective  system  of  lustice; 

•  Foster  coordination  and 
cooperation  with  the  F-t'<ieral  judiciary; 

•  Promote  recognition  of  the 
importance  of  the  separation  nf  p(5wers 
doc:trine  to  an  independent  )udiciary. 
and 

•  Encourage  education  iuv  [udges  and 
support  personnel  of  State  court  system-^ 
through  national  and  Statt' 
organizations,  iiK  luding  universities. 

To  ac:t:omplish  these  broad  objectives, 
the  Institute  is  authorized  to  provide 
funds  to  .State  courts,  national 
organizations  vvhK:h  su[;port  an(i  art' 
supported  b\  .Statf  courts,  national 
judicial  cduc  ation  organizations,  and 
other  organizations  that  can  assist  in     ' 
improv  ing  thf  tjuality  of  justice  in  the 
State  courts. 

The  Institute  is  supervised  hv  an  11- 
member  Board  of  Dirfi  tors  a[)pointed  by 
the  President,  with  the  consent  of  fhi' 
Senate.  The  Board  is  statutorih 
composed  of  six  judges,  a  State  court 
administrator,  and  four  rnembfrs  of  the 
public,  no  mort'  than  two  of  whom  can 
be  of  the  same  politit  ai  (ifirt\ 

Through  the  award  of  grants. 
c:(mtrac-ts.  and  co'ipt-rative  agreements, 
the  Institute  is  authorized  to  perform  the 
following;  ac;tivities- 

.•\   Support  r<-,fMri  h,  (U'ninnstrations, 
special  projf'ct-.,  tec  hni(  a!  a-.->istance. 
and  training  to  inipro\f  \hf 
administration  of  lustice  in  the  State 
c:ourts; 

B.  Provide  for  th^'  preparation, 
publication,  and  disscminaticm  of 
information  regarding  State  ludicial 
svstems: 

C.  Participate  in  loint  pro|t'(  t>  with 
Federal  agencies  and  oth'T  private 
grantors; 

D  Evaluate  or  provide  for  the 
evaluation  of  programs  and  projects 
funded  by  the  Institute  to  dett-nninf 
their  impac:t  upon  th'-  ijuality  ol 
c:riminal.  civil,  ami  ]uvenile  justice  and 
the  extent  to  which  thev  ha\>' 
contributed  to  impro\'ing  thf  (jualitv  of 
lustice  in  the  State  courts; 

E.  Encourage  and  assist  in  furthering 
ludicial  education. 


F  Encourage,  assist,  and  serve  in  a 
consulting  capacity  to  State  and  local 
justice  system  agencies  in  the 
development.  maintenanc:e,  and 
coordination  of  criminal,  civil,  and 
luvcniile  lustice  programs  and  services; 
and 

G.  Be  responsible  for  the  certification 
of  nation.il  programs  that  are  intended 
to  aid  and  improve  State  judicial 
svstems 

II.  S<:ope  of  the  Program 

.As  set  forth  in  section  1..  the  Institute 
is  authorized  to  fund  projects 
addrc!ssing  a  broad  range  of  program 
areas   However,  during  VY  lif)()4,  the 
Institute  will  (  onsider  applications  for 
funding  su()[)ort  that  address  onlv  the 
topics  included  in  the  following  five 
[irograni  >   ile^ones  designated  b\'  the 
Boaril  ri>  Ijeing  ot  special  interest.  P'unds 
will  not  be  made  available  for  the 
ordinar\    routine  ofieration  of  c:ourt 
s\  stems  Ol  prograiiKs  lu  anv  cif  these 
areas. 

A.  Special  Intrrcst  Program  Categories 

The  Institute  is  interested  in  funding 
both  inno\ative  programs  <nid  programs 
of  proven  merit  that  i  .in  be  replic:ated  in 
other  )un>dH  tions  The  Institute  is 
espec:ially  interc^sted  in  funding  proiec:ts 
that: 

•  Formulate  new  proc;edures  and 
techniques,  or   :reativel\  enh,inc;e 
existing  procedures  and  tet  hmc^ues; 

•  .\ildress  as()t»cts  ot  the  State  judicial 
systems  that  ,ire  in  spec:ial  iuhhI  of 
serious  attention; 

•  Have  national  significance  bv 
developing  [irodiuts.  ser\ic  es.  and 
technicjues  th.it  iii.u  be  used  m  other 

St.ltes;  .ind 

•  (  .re,ite  ,iiid  I jisseiiiinate  products 
that  effec  ti\  el\  tr.mster  the  information 
and  ideas  de\elopeti  to  relevant 
audiences  in  State  and  loc  <il  ludicial 
systems,  or  provide  tec  hnii  al  assistance 
to  facilitate  the  adaptation  ot  effective 
programs  and  procedures  m  other  State 
and  loc:al  iurisdic:tions 

A  project  will  be  identified  as  a 
Special  Interest  projec  t  if  it  meets  the 
four  <  riteri.i  set  forth  above  ,ind  it  f.ills 
v\ithin  the  Slope  ot  the  S[)fiuil  Intm-st 
program  c:atc?gories  designatecj  below. 

The  Board  has  desigii.ited  the  .ireas 
set  forth  below  as  Spf(  icil  IntiTi'st 
program  categories    The  order  of  listing 
does  not  impl\  am  ordcinng  of  priorities 
among  the  i  .itenories  For  a  complete 
list  of  pro|ec  ts  sup[iortt'd  in  previous 
years  in  e,i(,h  ot  ttiese  c  ategorit^s.  please 
visit  the  Institute's  Internet  homepage  at 
http://v\T\'\v. stntejustice.org/  ami  r  lick 
on  Grants  by  Category. 


\ .  Access  to  the  Courts 

This  category  includes  demonstration, 
evaluation,  research,  and  education 
projects  designed  to  improve  the 
responsiveness  of  courts  to  public 
concerns  regarding  the  fairness, 
accessibility,  timeliness,  and 
comprehensibility  of  the  court  process. 

The  Institute  is  particularly  interested 
in  supporting  innovative  projects  that: 

•  Test  and  evaluate  approaches 
permitting  self-represented  litigants  to 
file  pleadings,  responses,  and  other 
forms  electronically; 

•  Test  and  evaluate  new  approaches 
to  enhance  public  access  to  the  courts, 
including  demonstrations  of  innovative 
collaborative  efforts  between  courts  and 
communitv  institutions  {e.g.,  bar 
associations,  legal  service  agencies, 
sc:hools.  and  public  libraries)  to  enhance 
access  to  the  courts  by  people  without 
lawyers  (in  this  regard,  however. 
Institute  funds  may  not  be  used  to 
direc:tly  or  indirec;tly  support  legal 
representation  of  individuals  in  specific 
cases),  and 

•  Develop  and  test  a  range  of 
stratc!gies.  nu^thodologies.  guidelines, 
and  outcome  measures  to  evaluate  the 
effectiveness  of  programs  established  to 
assist  people  without  lawyers. 

2   Applic:ation  of  Tec:hnologv  in  the 
(Courts 

This  c:ategory  includes  the  testing  of 
innovative!  applications  of  technology  to 
improve  the  operation  of  court 
management  systems  and  judicial 
practic:es  at  both  the  trial  and  appellate 
court  levels.  The  Institute  seeks  to 
support  local  experiments  with 
[iromising  but  untested  applications  of 
tecihnology  in  the  courts  that  include  an 
evaluation  of  the  impact  of  the 
technology  m  terms  of  costs,  benefits, 
and  staff  workload,  and  a  training 
c  omponent  to  assure  that  staff  is 
appropriately  (educated  about  the 
purpose  and  use  of  the  new  technology. 
In  this  context,  "untested"  includes 
novel  applications  of  technology 
developed  for  the  private  sector  that 
have  not  previously  been  applied  in  the 
courts. 

The  Institute  is  particularly  interested 
in  supporting  efforts  to  test  and  evaluate 
technologies  that  would: 

•  Test  and  evaluate  approaches 
permitting  self-represented  litigants  to 
file  pleadings,  responses,  and  other 
forms  elcK:tronically: 

•  Demonstrate;  and  evaluate  the 
dc'livery  of  technology  to  rural  courts 
through  an  Internet-hased  "application 
service  provider  '  approach; 

•  Evaluate  approaches  for 
electronically  filing  pleadings,  briefs. 
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and  other  documents;  approaches  to 
integrate  electronic  filing  and  electronic 
document  management;  and  the  impact 
of  electronic  court  record  systems  on 
case  management  and  court  procedures; 

•  Test  and  evaluate  the  use  of 
Geographic  Information  System  (GIS) 
software  as  a  means  of  examining  and 
improving  courts'  outreach  to  particular 
segments  of  the  communities  they  serve; 

•  Demonstrate  and  evaluate  the  use  of 
expert  system  technology  to  assist 
judicial  decision-making;  and 

•  Evaluate  innovative  applications  of 
technology  designed  to  ensure  the  safety 
of  all  who  use  and  work  in  the  courts. 

3.  Children  and  Families  in  Court 

This  category  includes  education, 
demonstration,  evaluation,  technical 
assistance,  and  research  projects  to 
identify  and  inform  judges  of 
innovative,  effective  approaches  for 
handling  cases  involving  children  and 
families.  The  Institute  is  particularly 
interested  in  projects  that  would: 

•  Test  and  evaluate  different 
approaches  to  managing  and 
adjudicating  domestic  violence  cases, 
including  domestic  violence  courts: 
integrated  case  management  information 
systems;  collaborations  among  courts, 
law  enforcement  agencies,  social  service 
agencies,  women's  shelters,  victims 
support  and  advocacy  organizations, 
and  others;  and  other  innovative 
practices  intended  to  improve  the 
courts'  response  to  domestic  violence. 

•  Demonstrate  and  evaluate 
innovative  approaches  to  manage  and 
coordinate  cases  and  proceedings 
involving  multiple  members  of  the  same 
family; 

•  Demonstrate  and  evaluate  the 
effectiveness  of  a  "one  social  worker/ 
one  family"  or  judge-social  worker  team 
approach  to  handling  child  abuse  and 
neglect  cases; 

•  Develop  and  test  innovative 
protocols,  procedures,  educational 
programs,  and  other  measures  to 
address  the  service  needs  of  children 
exposed  to  family  violence  and  the 
methods  for  mitigating  those  effects 
when  issuing  protection,  custody, 
visitation,  or  other  orders; 

•  Educate  judges  about  how  to 
interpret  and  evaluate  evidence 
presented  by  psychologists, 
psychiatrists,  and  other  professionals 
appearing  in  child  custody  and 
visitation  cases  involving  domestic 
violence  between  the  parents; 

•  Develop  and  test  the 
implementation  of  a  differentiated  case 
management  system  for  handling  child 
custody  disputes; 

•  Develop  and  evaluate  educational 
programs  addressing  a  collaborative 


community  approach  to  reducing  and 
preventing  domestic  violence  for  a 
multidisciplinary  audience  that 
includes  judges,  prosecutors,  defense 
attorneys,  victim  advocates,  doctors, 
and  social  services  providers; 

•  Evaluate  the  impact  of  court 
policies  and  procediu^s  and 
collaborative  community  approaches 
designed  to  ensure  that  juvenile  sex 
offenders  have  access  to  an  appropriate 
array  of  services;  and 

•  Create  and  test  educational 
programs,  guidelines,  and  monitoring 
systems  to  assiue  that  the  juvenile 
justice  system  meets  the  needs  of  girls 
and  children  of  color. 

Institute  funds  may  not  be  used  to 
provide  operational  support  to  programs 
offering  direct  services  or  compensation 
to  victims  of  crimes.  (Applicants 
interested  in  obtaining  such  operational 
support  should  contact  the  Office  for 
Victims  of  Crime  [OVC],  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice,  or  the  agency  in  their  State  that 
awards  OVC  funds  to  State  and  local 
victim  assistance  and  compensation 
programs.) 

4.  Judicial  Branch  Education 

The  Institute  is  interested  in 
supporting  projects  that  will  continue  to 
strengthen  and  broaden  the  availability 
of  court  education  programs  at  the  State, 
regional,  and  national  levels.  This 
category  is  divided  into  three 
subsections:  (a)  Innovative  Educational 
Programs;  (b)  Judicial  Branch  Education 
Technical  Assistance  Projects;  and  (c) 
Scholarships. 

a.  Innovative  Educational  Programs. 
This  category  includes  support  for  the 
development  and  pilot-testing  of 
innov&tive,  high-quality  educational 
programs  for  trial  and  appellate  judges 
or  court  personnel  that  address  key 
issues  of  concern  to  the  nation's  courts, 
or  help  local  courts  or  State  court 
systems  develop  or  enhance  their 
capacity  to  deliver  quality  continuing 
education. 

Programs  may  be  designed  for 
presentation  at  the  local,  State,  regional, 
or  national  level.  Ordinarily,  court 
education  programs  should  be  based  on 
an  assessment  of  the  needs  of  the  target 
audience;  include  clearly  stated  learning 
objectives  that  delineate  the  new 
knowledge  or  skills  participants  will 
acquire  (as  opposed  to  a  description  of 
what  will  be  taught);  incorporate  adult 
education  principles  and  multiple 
teaching/learning  methods;  and  result  in 
the  development  of  a  curriculum  as 
defined  in  section  III.E. 

The  Institute  is  particularly  interested 
in  supporting  the  development  of 
programs  that: 


•  Educate  judges  and  court  personnel 
about  how  to  design  and  sustain 
problem-solving  courts; 

•  Educate  State  court  judges,  law 
clerks,  and  staff  counsel  about  capital 
case  law,  DNA  evidence,  and  other  legal 
and  scientific  issues  related  to  the  trial 
and  appeal  of  capital  cases; 

•  Educate  State  court  judges  and 
court  persoimel  about  special  problems 
related  to  the  adjudication  of  capital 
cases,  including  jury  voir  dire,  jury 
sequestration,  sentencing  hearings, 
court  security,  and  media  management; 
and 

•  Develop  and  test  curricula  and 
materials  designed  to  familiarize  judges 
and  court  managers  with  the  need  for 
and  key  elements  of  effective  assistance 
programs  for  people  without  lawyers, 
and  the  resources  required  to  sustain 
them. 

b.  Judicial  Branch  Education 
Technical  Assistance  Projects.  The 
Board  is  reserving  up  to  $150,000  to 
support  technical  assistance  and  on-site 
consultation  in  planning,  developing, 
and  administering  comprehensive  and 
specialized  State  judicial  branch 
education  programs,  as  well  as  the 
adaptation  of  model  curricula 
previously  developed  with  SJI  funds. 

The  goals  of  the  Judicial  Branch 
Education  Technical  Assistance 
Program  (JBE  TA)  in  FY  2004  are  to: 

(1)  Provide  State  and  local  courts  with 
the  opportunity  to  access  expert 
strategic  assistance  to  enable  them  to 
maintain  judicial  branch  education 
programming  during  the  current  budget 
crisis;  and 

(2)  Enable  courts  to  modify  a  model 
curriculum,  course  module,  or 
conference  program  developed  with  SJI 
funds  to  meet  a  particular  State's  or 
local  jurisdiction's  educational  needs; 
train  instructors  to  present  portions  or 
all  of  the  curriculum;  and  pilot-test  it  to 
determine  its  appropriateness,  quality, 
and  effectiveness.  An  illustrative  but 
non-inclusive  list  of  the  curricula  that 
may  be  appropriate  for  adaptation  is 
contained  in  Appendix  E. 

Only  State  or  local  courts  may  apply 
for  JBE  TA  funding.  Application 
procedures  may  be  found  in  section 
VI. E.  State  and  local  courts  are  not 
required  to  contribute  cash  match  to  JBE 
TA  grants. 

c.  Scholarships  for  Judges  and  Court 
Managers.  The  Institute  is  reserving  up 
to  $150,000  to  support  a  scholarship 
program  for  State  judges  and  court 
managers.  The  purposes  of  the 
scholarship  program  are  to: 

•  Enhance  the  skills,  knowledge,  and 
abilities  of  judges  and  court  managers; 

•  Enable  State  court  judges  and  coiul 
managers  to  attend  out-of-State 
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educational  programs  sponsored  by 
national  and  State  providers  that  they 
could  not  otherwise  attend  because  of 
limited  State,  local,  and  personal 
budgets;  and 

•  Provide  States.  |uilic  ial  educators, 
and  the  Institute  with  evaluative 
information  on  a  range  of  judicial  and 
court-related  education  programs. 

Scholarships  will  he  granted  to 
individuals  only  for  the  purpose  of 
attending  an  out-of-State  educational 
program  within  the  United  States. 
.Application  procedures  mav  be  found  in 
section  VI, F 

5  The  Relationship  Between  State  and 
P'ederal  (Courts 

This  lategorv  includes  education, 
research,  demonstratiim.  and  evaluation 
projects  designed  to  facilitate 
appropriate  and  effective 
communication,  cooperatinn.  and 
coordination  between  State  and  Federal 
c:ourts 

The  Institute  is  particularlv  interested 
in  innovative  pro|ec:ts  that 

•  Evaluate  State  and  Federal  ( mirts' 
e.xpenences  with  capital  cases  to 
identifv  reascms  for  reversals  of  trial 
court  convictions,  barriers  to  timelv 
disposition,  and  steps  that  can  be  taken 
to  minimize  reversals  and  undue  delay. 

•  Educate  |udges  about  capital  case 
law.  DN'.\  evidence,  and  ludii  lal 
administration  issues  ari.Miig  from  death 
penalty  cases,  e.g  .  court  security.  )urv 
sequestration,  and  media  management: 

•  Establish  standards  for  selecting 
qualified  appointed  defense  ( ounsel  in 
capita!  cases,  ami  evaluating  different 
appointment  approaches; 

•  Support  commissions  that  involve 
members  of  the  |udic:iar\  in  r>niewing 
and  remeciving  err'irs  that  led  to 
wrongful  c:onvic:tii)ns  in  death  penaltv 
cases: 

•  Coordinate  and  process  mass  tort 
cases  fairly  and  efficiently  at  the  trial 
and  appellate  levels; 

•  Provide  assistance  to  courts  in 
developing  plans  to  continue  operations 
in  the  wake  of  a  catastrophic  incident. 
inc;luciing  establishing  lines  of 
succession;  and 

•  Develop  effe(  tive  emergency 
respcmses  to  acts  of  terrorism. 

B     Think  Pieces" 

This  category  addresses  the 

development  of  essavs  of  puhlishabh' 
(]ualit\  directed  to  the  court  community. 
The  essays  should  e.xplore  emerging 
issues  th<it  c;ould  result  in  significant 
(  hanges  in  court  process  or  judic  lal 
administration  and  their  implications 
for  the  future  for  |udges.  court  managers, 
policy-maiiers.  and  the  public  (Irants 
supporting  suc:h  [)roit'cts  <irc  limited  to 


no  more  than  $10,000.  Applicants 
should  follow  the  procedures  explained 
in  secticin  VI  B  of  this  Guideline. 

Think  piece  topics  are  limited  to  the 
five  Special  Interest  categories  listed  in 
secticui  II  A  of  this  Guideline.  In 
particular,  the  Institute  is  interested  in 
supporting  the  development  of  essays 
on: 

•  Issues  related  to  the 
institutionalization  and  maintenance  of 
drug  and  other  problem-solving  courts, 
e  g  .  maintaining  budgets  in  fiscally 
constrained  times,  finding  new  sources 
of  money,  identifying  <ind  selecting  new 
judges  while  still  maintaining  the  foc:us 
of  the  court  and  enthusiasm  for  the 
cfmc  ept. 

•  What  the  courts  have  learned  from 
problem-solving  approaches  that  (;an  be 
applied  throughout  the  c:ourt  svstem  to 
enhance  public  trust  and  confidenc;e; 
and 

•  The  advantages,  ciisadvantages,  and 
appropriate  use  of  anonymous  juries. 

C.  Tht'  SnUitinirs  Project 

The  Solutions  Project  is  a  process 
intended  to  infuse  the  State  c:ourts  with 
the  ability  to  develop  innovative  and 
creative  ways  to  address  the  problems 
they  face  and  provide  a  me<:hanism  to 
transfer  these  ideas  throughout  the 
nation.  In  .uldition  to  providing  State 
courts  with  an  array  of  promising 
solutions  to  their  most  pn^ssing 
problems,  the  Solutions  Project  will 
generate  c:onsensus  on  projcuits.  ideas, 
and  programs  that  merit  additional 
Federal  funciiinj  supf)ort  bec:ause  of  their 
bro.id  ap[)eal  .iiid  promise 

iti  FY  2()0:i.  the  In.stitute  awarded 
i  lose  to  ,S4()n.OOO  to  support  Solutions 
i'ro|t'(  t  grant-,  in  H)  States  The  grants 
support  events  and  activities  such  as 
town  hall  meetings,  focus  groups, 
sun.eys.  and  other  initiatives  ciesigned 
to  (a)  (  (iliect  information  about  the 
problems  fac:ing  the  courts  in  a 
particular  State,  (b)  assess  the 
effec;tiveiit!ss  of  the  solutions  the  c:ourt 
system  has  developed  to  respond  to 
those  problems,  and  (c)  solicit  the 
public  s  recommendations  about  other 
potentitil  solutions 

The  Board  of  llirectors  alscj  awarded 
planning  grants  to  the  National  Gcmter 
for  State  Courts  and  the  Center  for 
Kffec:tive  Public   Policy  to  design  the 
tasks  required  to  c:arry  out  the  national 
aspects  of  the  Project  The  Institute  has 
reserved  up  to  .$400,1)00  in  FY  0:i  funds 
and  up  to  S4()(),l)0()  iii  FY  04  funds  to 
support  the  national  phase  of  The 
Solutions  Project.  Visit  the  S|I  Web  site 
(wu-;v  sfafe/i;.s/;re  org)  for  continuing 
updates  1)11  the  Project. 


D.  Technical  Assistance  Grants 

The  Board  will  set  aside  up  to 
$200,000  to  support  the  provision  of 
technical  assistance  to  State  and  local 
courts.  The  program  is  designed  to 
provide  State  and  local  courts  with 
sufficient  support  to  obtain  technical 
assistance  to  diagnose  a  problem, 
develop  a  response  to  that  problem,  and 
implement  any  needed  changes.  The 
Institute  will  reserve  sufficient  funds 
each  quarter  to  assure  the  availability  of 
Technical  Assistance  Grants  throughout 
the  year. 

Technical  Assistance  Grants  are 
limited  to  no  more  than  $30,000  each, 
and  may  cover  the  cost  of  obtaining  the 
services  of  expert  consultants;  travel  by 
a  team  of  officials  from  one  court  to 
examine  a  practice,  program,  or  facility 
in  another  jurisdiction  that  the 
applicant  court  is  interested  in 
replicating;  or  both.  Normally,  the 
technical  assistance  must  be  completed 
within  12  months  after  the  start  date  of 
the  grant. 

Only  a  State  or  local  court  may  apply 
for  a  Technical  Assistance  grant.  The 
application  procedures  may  be  found  in 
section  VI. D. 

III.  Definitions 

The  following  definitions  apply  for 
the  purposes  of  this  Guideline: 

A.  Acknowledgment  of  Sjl  Support 

The  prominent  display  of  the  SJI  logo 
on  the  front  cover  of  a  written  product 
or  in  the  opening  frames  of  a  videotape 
developed  with  Institute  support,  ancJ 
inclusion  of  a  brief  statement  on  the 
inside  front  cover  or  title  page  of  the 
document  or  the  opening  frames  of  the 
videotape  identifying  the  grant  number. 
See  section  VIII.A.ll.a.(2)  for  the 
precise  wording  of  the  statement. 

B  Application 

A  formal  request  for  an  Institute  grant. 
A  complete  application  consists  of: 
Form  A — Application;  Form  B — 
(Certificate  of  State  Approval  (for 
applications  from  local  trial  or  appellate 
courts  or  agencies):  Form  C — Project 
Budget/Tabular  Format  or  Form  Cl  — 
Project  Budget/Spreadsheet  Format; 
Form  D — Assurances;  Disclosure  of 
Lobbying  Activities;  a  detailed  25-page 
description  of  the  need  for  the  project 
and  all  related  tasks,  including  the  time 
frame  for  completion  of  each  task,  and 
staffing  requirements;  and  a  detailed 
budget  narrative  that  provides  the  basis 
for  all  costs.  See  section  VI.  for  a 
complete  description  of  application 
submission  requirements.  See  appendix 
F  for  the  I  .oject  Grant  application 
forms. 
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C.  Close-Out 

The  process  by  which  the  Institute 
determines  that  all  applicable 
administrative  and  financial  actions  and 
all  required  grant  work  have  been 
completed  by  both  the  grantee  and  the 
Institute. 

D.  Continuation  Grant 

A  grant  lasting  no  longer  than  15 
months  to  permit  completion  of 
activities  initiated  under  an  existing 
Institute  grant  or  enhancement  of  the 
products  or  services  produced  during 
the  prior  grant  period.  See  section  VI.C. 
for  a  complete  description  of 
continuation  application  requirements. 

E.  Curriculum 

The  materials  needed  to  replicate  an 
education  or  training  program 
developed  with  grant  funds  including, 
but  not  limited  to:  The  learning 
objectives;  the  presentation  methods;  a 
sample  agenda  or  schedule;  an  outline 
of  presentations  and  relevant 
instructors'  notes;  copies  of  overhead 
transparencies  or  other  visual  aids; 
exercises,  case  studies,  hypotheticals, 
quizzes,  and  other  materials  for 
involving  the  participants;  background 
materials  for  participants;  evaluation 
forms;  and  suggestions  for  replicating 
the  program,  including  possible  faculty 
or  the  preferred  qualifications  or 
experience  of  those  selected  as  faculty. 

F.  Designated  Agency  or  Council 

The  office  or  judicial  body  which  is 
authorized  under  State  law  or  by 
delegation  from  the  State  Supreme 
Court  to  approve  applications  for  SJI 
grant  funds  and  to  receive,  administer, 
and  be  accountable  for  those  funds. 

G  Disclaimer 

A  brief  statement  that  must  be 
included  at  the  begiiuiing  of  a  document 
or  in  the  opening  frames  of  a  videotape 
produced  with  Institute  support  that 
specifies  that  the  points  of  view 
expressed  in  the  document  or  tape  do 
not  necessarily  represent  the  official 
position  or  policies  of  the  Institute.  See 
section  VIII.A.ll.a.(2)  for  the  precise 
wording  of  this  statement. 

H.  Grant  Adjustment 

A  change  in  the  design  or  scope  of  a 
project  from  that  described  in  the 
approved  application,  acknowledged  in 
writing  by  the  Institute.  See  section  X.A 
for  a  list  of  the  types  of  changes 
requiring  a  formal  grant  adjustment. 
Ordinarily,  changes  requiring  a  Grant 
Adjustment  (including  budget 
reallocations  between  direct  cost 
categories  that  individually  or 
cumulatively  exceed  five  percent  of  the 


approved  original  budget)  should  be 
requested  at  least  30  days  in  advance  of 
the  implementation  of  the  requested 
change. 

/.  Grantee 

The  organization,  entity,  or  individual 
to  which  an  award  of  Institute  funds  is 
made.  For  a  grant  based  on  an 
application  from  a  State  or  local  court, 
grantee  refers  to  the  State  Supreme 
Court  or  its  designee. 

/.  Human  Subjects 

Individuals  who  are  participants  in  an 
experimental  procedm-e  or  who  are 
asked  to  provide  information  about 
themselves,  their  attitudes,  feelings, 
opinions,  and/ or  experiences  through  an 
interview,  questionnaire,  or  other  data 
collection  technique. 

K.  judicial  Branch  Education  Technical 
Assistance  (JBE  TA)  Grant 

A  grant  of  up  to  $20,000  awarded  to 
a  State  or  local  coiul  to  support  expert 
assistance  in  designing  or  delivering 
judicial  branch  education  programming, 
and/or  the  adaptation  of  an  education 
program  based  on  an  SJI-supported 
curriculum  that  was  previously 
developed  and  evaluated  imder  an  SJI 
Project  Grant.  See  section  VI.E.  for  a 
complete  description  of  JBE  TA  Grant 
application  requirements. 

L.  Match 

The  portion  of  project  costs  not  borne 
by  the  Institute.  Match  includes  both  in- 
kind  and  cash  contributions.  Cash 
match  is  the  direct  outlay  of  funds  by 
the  grantee  to  support  the  project. 
Examples  of  cash  match  are  the 
dedication  of  funds  to  support  a  new 
employee  or  purchase  new  equipment 
to  carry  out  the  project;  that  portion  of 
the  grantee's  Federally  approved 
indirect  cost  rate  that  exceeds  the 
Guideline's  limit  of  permitted  charges 
(75%  of  salaries  and  benefits);  any  other 
reduction  in  the  indirect  cost  rate  to  be 
charged  to  the  grant;  and  the  application 
of  project  income  {e.g.,  tuition  or  the 
proceeds  of  sales  of  grant  products) 
generated  during  the  grant  period  to 
grant  costs. 

In-kind  match  consists  of 
contributions  of  time  and/or  ser\'ices  of 
current  staff  members,  space,  supplies, 
etc.,  made  to  the  project  by  the  grantee 
or  others  [e.g.,  advisory  board  members) 
working  directly  on  the  project. 

Under  normal  circumstances, 
allowable  match  may  be  incurred  only 
during  the  project  period.  When 
appropriate,  and  with  the  prior  written 
permission  of  the  Institute,  match  may 
be  incurred  from  the  date  of  the  Board 
of  Directors'  approval  of  an  award. 


Match  does  not  include  the  time  of 
pai-ticipants  attending  an  education 
program. 

See  section  V1I1.A.8.  for  the  Institutes 
matching  requirements. 

M.  Products 

Tangible  materials  resulting  from 
funded  projects  including,  but  not 
limited  to:  Curricula;  monographs; 
reports:  books;  articles;  manuals; 
handbooks;  benchbooks;  guidelines; 
videotapes;  audiotapes;  computer 
software;  and  CD-ROM  disks. 

N.  Project  Grant 

An  initial  grant  lasting  up  to  15 
months  to  support  an  innovative 
education,  research,  demonstration,  or 
technical  assistance  project  that  can 
improve  the  administration  of  justice  in 
State  courts  nationwide.  Ordinarily,  a 
project  grant  may  not  exceed  $150,000 
a  year;  however,  a  grant  in  excess  of 
$100,000  is  likely  to  be  rare  and 
awarded  only  to  support  highly 
promising  projects  that  will  have  a 
significant  national  impact.  See  section 
VI.A.  for  a  complete  description  of 
Project  Grant  application  requirements. 

O.  Project-Related  Income 

Interest,  royalties,  registration  and 
tuition  fees,  proceeds  from  the  sale  of 
products,  and  other  earnings  generated 
as  a  result  of  an  Institute  grant. 
Registration  and  tuition  fees,  and 
proceeds  from  the  sale  of  products 
generated  during  the  grant  period  may 
be  counted  a.s  match.  For  a  more 
complete  description  of  different  types 
of  project-related  income,  see  section 
IX.G. 

P.  Scholarship 

A  grant  of  up  to  $1,500  awarded  to  a 
judge  or  court  employee  to  cover  the 
cost  of  tuition  for  and  transportation  to 
and  from  an  out-of- State  educational 
program  within  the  United  States.  See 
section  V'l.F.  for  a  complete  description 
of  scholarship  application  requirements. 

Q.  Special  Condition 

A  requirement  attached  to  a  grant 
award  that  is  unique  to  a  particular 
project. 

R.  State  Supreme  Court 

The  highest  appellate  court  in  a  Stale, 
or,  for  the  purposes  of  the  Institute 
program,  a  constitutionally  or 
legislatively  established  judicial  council 
that  acts  in  place  of  that  court.  In  States 
having  more  than  one  court  with  final 
appellate  authority,  State  Supreme 
Court  means  that  coun  which  also  has 
administrative  responsibility  for  the 
State's  judicial  system.  State  Supreme 
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Court  also  includes  the  office  of  the 
court  or  counc;i!.  if  anv.  it  designates  to 
perform  the  functions  described  in  this 
Guideline 

5  Subgrantfe 

A  State  or  local  court  which  receives 
Institute  funds  through  the  Statn 
Supreme  C^ourt 

T  Technical  Assistance  (inint 

A  grant,  lasting  up  to  12  months,  of 
up  to  S.iO.OOO  to  a  State  or  local  court 
to  support  outside  expert  assistance  in 
didgn(3sing  a  problem  and  developing 
and  implementing  a  response  to  that 
problem.  See  section  V'l  D   for  a 
complete  description  of  technical 
assistance  grant  application 
requirements 

IV,  Eligibility  for  .Award 

The  Institute  is  authon^e'ij  by 
Clongress  to  award  grants.  (  luiperative 
agrtHjments.  and  i  ontrai  ts  td  the 
following  entities  and  tvp»'s  nt 
organizations 

A  State  and  local  courts  and  their 
agencies  142  l'  S  C  U)~n5lblfl  If  All  Each 
application  for  funding  from  a  State  or 
local  court  must  be  approved,  consistent 
with  State  law,  bv  the  State's  Supreme 
Clourt  or  its  designated  agency  or 
council   The  latter  shall  receive  all 
Institute  funds  awarded  to  such  courts 
and  be  responsible  for  assuring  proper 
administration  of  Institute  funds,  in 
accordanc;e  with  section  i.\  Cl   uf  this 
Guideline 

B.  S'ational  nunpmtit  organizations 
controlled  bv,  optTotme.  in  i  oniunction 
with,  and  semng  the  ludu  ml  branches 
at  State  gvvernments  i4J  L'.^.C. 
lU'DSIbiilJiB)). 

t:  S'ational  nonprofit  organizations 
for  the  ^dui  ation  and  training  of  judges 
and  support  personnel  of  the  judicial 
branch  of  State  governments  142  U.S.C. 
10705iblllllCII  An  applicant  IS 
(  onsidered  a  national  education  and 
training  applicant  under  section 
lU70,5(b)fl)(C)if 

1  The  principal  purpose  or  activity  of 
the  applicant  is  to  provide  education 
and  training  to  State  and  local  judges 
and  (ourt  personnel,  and 

2  the  applicant  demonstrates  a  record 
of  substantial  experience  in  the  finid  of 
judicial  educatinn  and  training 

D   Other  t^ligihlt--  i^nint  ni  ipients  (42 
I'  S  C  lUT05lbll2ilAi-iDi; 

1.  Provided  that  the  objectives  of  the 
project  (an  be  served  better,  the  Institute 
is  also  authorized  to  make  award-,  to 

a   Nonprofit  organizations  with 
expertise  in  )udif  lal  administration: 

D   institutions  of  higher  education: 

c  individuals,  partnershifis.  firms, 
corporations  (for-profit  organizations 
must  waivf  their  fees);  and 


d.  private  agencies  with  expertise  in 
ludicial  administraticm. 

2-  The  Institute  may  also  make  awards 
to  .State  or  local  agencies  and 
institutions  other  than  courts  for 
services  that  cannot  be  adequately 
provide(t  through  nongovernmental 
arrangements  (42  U  S.C.  10705(b)(3)). 

E   Interagencv Agreements.  The 
Institute  may  enter  into  inter-agency 
agreements  with  Federal  agencies  (42 
II  S.C   1070.5(b)(4])  and  private  funders 
to  support  projects  consistent  with  the 
purposes  of  the  .State  (ustice  Institute 
Act. 

V.  Types  of  Projects  and  (>rants;  Size  of 
Awards 

A.  Types  of  Projects 

The  Institute  supports  [he  following 
general  types  of  projei  ts 

1.  Education  and  training; 

2.  research  and  evaluition; 

3.  demonstration,  and 

4.  techiiii  al  assistance. 

B   Types  of  (irants 

I'hf  Institute  su[iports  the  following 
t\  pes  of  grants 

1  l'ro|f(  t  (.rants 

Sf-e  sections  II  .\   and  H  .  ,iiid  VI. A. 
The  Institute  plac  es  no  annual 
limitations  on  the  overall  number  of 
project  grant  awards  or  the  number  of 
awards  in  each  Special  Interest  categorv 

2  (  ontinuation  tirants 

Sfc  sf(  tions  III  n  and  VIC   In  FY 
2004   tlie  Institute  IS  allocating  no  more 
than  20"m  of  avail, ible  Project  Grant 
funds  for  i  ontiiiUiition  grants. 

3.  TechiiK  al  .Assistance  tJrants 

See  sections  11  I)  ,ind  \'I  I)  In  F>' 
2004.  the  Institwtt'  is  reserving  uf)  to 
S2U()  1)0(1  for  thfsf  gr.ints 

4    ludu  lal  Br.nu  h  Education  Technical 
Assistance  Grants 

See  se(  tions  II  A  4b.  Ill  K..  and  VI. E. 
In  FY  2004.  the  Institute  is  reserving  up 
to  $150,000  for  ludicial  Brani;h 

Education  Tim  hnii  al  .\ssistance  (irants, 
which  nil  liid>'s  ,id,iptations  of  curricula 
previouslv  developed  with  S]\  funding 

5.  Scholarships 

SW^.M  ti.ins  II  A  4  (    .  Ill  P  .  and  VI. F 
In  V\  2004.  the  Institute  is  reserving  up 
to  Sl.'iO.OOO  for  scholarships  for  judges 
and  court  empiovees  The  Institute  will 
reserve  suffii  lent  funds  each  ijuarter  to 
assure  the  availabilit\  of  sc  holarships 
throughout  the  Vf'.ir 

C.  Maxjmum  Size  of  .Awards 

1.  Except  as  specified  below. 
applicants  foi  new  Project  (Grants  and 


continuation  grants  may  request  funding 
in  amounts  up  to  $150,000  for  15 
months,  although  new  and  continuation 
awards  in  excess  of  $100,000  are  likely 
to  be  rare  and  to  be  made,  if  at  all,  only 
for  highly  promising  proposals  that  will 
have  a  significant  impact  nationally. 

2.  Applicants  for  Technical 
Assistance  Grants  may  request  funding 
in  amounts  up  to  $30,000. 

3.  Applicants  for  Judicial  Branch 
Education  Technical  Assistance  Grants 
may  request  funding  in  amounts  up  to 
$20,000. 

4.  Applicants  for  scholarships  may 
request  funding  in  amounts  up  to 
$1,500 

D  Length  of  Grant  Periods 

1.  Grant  periods  for  all  new  and 
continuation  projects  ordinarily  may  not 
exceed  15  months.  Absent  extraordinary 
circumstances,  no  grant  will  continue 
for  more  than  five  years. 

2.  Grant  periods  for  Technical 
Assistance  Grants  and  Judicial  Branch 
Education  Technical  Assistance  Grants 
ordinarily  may  not  exceed  12  months. 

VI.  Applications 

A  Project  Grants 

An  application  for  a  Project  Grant 
must  include  an  application  form; 
budget  forms  (with  appropriate 
documentation);  a  project  abstract  and 
program  narrative;  a  disclosure  of 
lobbying  form,  when  applicable;  and 
certain  certifications  and  assurances 
(see  below).  See  appendix  F  for  the 
Project  Grant  application  forms.  For  a 
summary  of  the  application  process, 
visit  the  Institute's  Web  site 
[i%-ww. statejustice.org]  and  click  on  On- 
Line  Tutorials,  then  Project  Grant. 

1 .  Forms 

a.  Application  Form  (FORM  Aj.  The 
application  form  requests  basic 
information  regarding  the  proposed 
projix:t.  the  applicant,  and  the  total 
amount  of  funding  requested  from  the 
Institute  It  also  requires  the  signature  of 
an  individual  authorized  to  certify  on 
behalf  of  the  applicant  that  the 
information  contained  in  the 
application  is  true  and  complete;  that 
submission  of  the  application  has  been 
authorized  by  the  applicant;  and  that  if 
funding  for  the  proposed  project  is 
approved,  the  applicant  will  comply 
with  the  requirements  and  conditions  of 
the  award,  including  the  assurances  set 
forth  in  Form  D. 

b.  Certificate  of  State  Approval 

I  FORM  Bj.  An  application  from  a  State 
or  local  court  must  include  a  copy  of 
FORM  B  signed  by  the  State's  Chief 
Justice  or  Chief  Judge,  the  director  of  the 
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designated  agency,  or  the  head  of  the 
designated  council.  The  signatiire 
denotes  that  the  proposed  project  has 
been  approved  by  the  State's  highest 
court  or  the  agency  or  council  it  has 
designated.  It  denotes  further  that  if  the 
Institute  approved  funding  for  the 
project,  the  court  or  the  specified 
designee  will  receive,  administer,  and 
be  accountable  for  the  awarded  funds. 

c.  Budget  Forms  (FORM  C  or  Cl). 
Applicants  may  submit  the  proposed 
project  budget  either  in  the  tabular 
format  of  FORM  C  or  in  the  spreadsheet 
format  of  FORM  Cl.  Applicants 
requesting  $100,000  or  more  are 
strongly  encouraged  to  use  the 
spreadsheet  format.  If  the  proposed 
project  period  is  for  more  than  a  year, 

a  separate  form  should  be  submitted  for 
each  year  or  portion  of  a  year  for  which 
grant  support  is  requested,  as  well  as  for 
the  total  length  of  the  project. 

In  addition  to  FORM  C  or  Cl, 
applicants  must  provide  a  detailed 
budget  narrative  providing  an 
explanation  of  the  basis  for  the 
estimates  in  each  budget  category.  (See 
section  VI.A.4.  below.) 

If  funds  from  other  sources  are 
required  to  conduct  the  project,  either  as 
match  or  to  support  other  aspects  of  the 
project,  the  source,  current  status  of  the 
request,  and  anticipated  decision  date 
must  be  provided. 

d.  Assurances  (FORMD).  This  form 
lists  the  statutory,  regulatory,  and  policy 
requirements  with  which  recipients  of 
Institute  funds  must  comply. 

e.  Disclosure  of  Lobbying  Activities. 
Applicants  other  than  units  of  State  or 
local  government  are  required  to 
disclose  whether  they,  or  another  entity 
that  is  part  of  the  same  organization  as 
the  applicant,  have  advocated  a  position 
before  Congress  on  any  issue,  and  to 
identify  the  specific  subjects  of  their 
lobbying  efforts.  (See  section  Vin.A.7.) 

2.  Project  Abstract 

The  abstract  should  highlight  the 
purposes,  goals,  methods,  and 
anticipated  benefits  of  the  proposed 
project.  It  should  not  exceed  1  single- 
spaced  page  on  8V2  by  11  inch  paper. 

3.  Program  Narrative 

The  program  narrative  for  an 
application  may  not  exceed  25  double- 
spaced  pages  on  8V2  by  11  inch  paper. 
Margins  must  be  at  least  1  inch,  and 
type  size  must  be  at  least  12-point  and 
12  cpi.  The  pages  should  be  numbered. 
This  page  limit  does  not  include  the 
forms,  the  abstract,  the  budget  narrative, 
and  any  appendices  containing  resumes 
and  letters  of  cooperation  or 
endorsement.  Additional  background 
material  should  be  attached  only  if  it  is 


essential  to  impart  a  clear 
understanding  of  the  proposed  project 
Numerous  and  lengthy  appendices  are 
strongly  discouraged. 

The  program  narrative  should  address 
the  following  topics: 

a.  Project  Objectives.  The  applicant 
should  include  a  clear,  concise 
statement  of  what  the  proposed  project 
is  intended  to  accomplish.  In  stating  the 
objectives  of  the  project,  applicants 
should  focus  on  the  overall 
programmatic  objective  (e.g.,  to  enhance 
understanding  and  skills  regarding  a 
specific  subject,  or  to  determine  how  a 
certain  procedure  affects  the  court  and 
litigants)  rather  than  on  operational 
objectives  (e.g.,  provide  training  for  32 
judges  and  court  managers,  or  review 
data  from  300  cases). 

b.  Program  Areas  to  be  Covered.  The 
applicant  should  note  the  Special 
Interest  category  or  categories  that  are 
addressed  by  the  proposed  project  (see 
section  II. A.). 

c.  Need  for  the  Project.  If  the  project 
is  to  be  conducted  in  any  specific 
location{s),  the  applicant  should  discuss 
the  particular  needs  of  the  project  site(s) 
to  be  addressed  by  the  project  and  why 
those  needs  are  not  being  met  through 
the  use  of  existing  programs, 
procedures,  services,  or  other  resources.. 

If  the  project  is  not  site-specific,  the 
applicant  should  discuss  the  problems 
that  the  proposed  project  would 
address,  and  why  existing  programs, 
procedures,  services,  or  other  resoiu-ces 
cannot  adequately  resolve  those 
problems.  The  discussion  should 
include  specific  references  to  the 
relevant  literature  and  to  the  experience 
in  the  field. 

d.  Tasks,  Methods  and  Evaluation.  (1) 
Tasks  and  Methods.  The  applicant 
should  delineate  the  tasks  to  be 
performed  in  achieving  the  project 
objectives  and  the  methods  to  be  used 
for  accomplishing  each  task.  For 
example: 

(a)  For  research  and  evaluation 
projects,  the  applicant  should  include 
the  data  sources,  data  collection 
strategies,  variables  to  be  examined,  and 
analytic  procedures  to  be  used  for 
conducting  the  research  or  evaluation 
and  ensuring  the  validity  and  general 
applicability  of  the  results.  For  projects 
involving  human  subjects,  the 
discussion  of  methods  should  address 
the  procedures  for  obtaining 
respondents'  informed  consent, 
ensuring  the  respondents'  privacy  and 
freedom  from  risk  or  harm,  and 
protecting  others  who  are  not  the 
subjects  of  research  but  would  be 
affected  by  the  research.  If  the  potential 
exists  for  risk  or  harm  to  human 
subjects,  a  discussion  should  be 


included  that  explains  the  value  of  the 
proposed  research  and  the  methods  to 
be  used  to  minimize  or  eliminate  such 
risk. 

(b)  For  education  and  training 
projects,  the  applicant  should  include 
the  adult  education  techniques  to  be 
used  in  designing  and  presenting  the 
program,  including  the  teaching/ 
learning  objectives  of  the  educational 
design,  the  teaching  methods  to  be  used, 
and  the  opportunities  for  structured 
interaction  among  the  participants;  how 
faculty  would  be  recruited,  selected, 
and  trained;  the  proposed  number  and 
length  of  the  conferences,  courses, 
seminars,  or  workshops  to  be  conducted 
and  the  estimated  number  of  persons 
who  would  attend  them;  the  materials  to 
be  provided  and  how  they  would  be 
developed;  and  the  cost  to  participants. 

(c)  For  demonstration  projects,  the 
applicant  should  include  the 
demonstration  sites  and  the  reasons 
they  were  selected,  or  if  the  sites  have 
not  been  chosen,  how  they  would  be 
identified  and  their  cooperation 
obtained;  and  how  the  program  or 
procedures  would  be  implemented  and 
monitored. 

(d)  For  technical  assistance  projects. 
the  applicant  should  explain  the  types 
of  assistance  that  would  be  provided; 
the  particular  issues  and  problems  for 
which  assistance  would  be  provided; 
how  requests  would  be  obtained  and  the 
type  of  assistance  determined;  how 
suitable  providers  would  be  selected 
and  briefed;  how  reports  would  be 
reviewed;  and  the  cost  to  recipients. 

(2)  Evaluation.  Every  project  must 
include  an  evaluation  plan  to  determine 
whether  the  project  met  its  objectives. 
The  evaluation  should  be  designed  to 
provide  an  objective  and  independent 
assessment  of  the  effectiveness  or 
usefulness  of  the  training  or  services 
provided;  the  impact  of  the  procedures, 
technology,  or  services  tested;  or  the 
validity  and  applicability  of  the  research 
conducted.  In  addition,  where 
appropriate,  the  evaluation  process 
should  be  designed  to  provide  ongoing 
or  periodic  feedback  on  the 
effectiveness  or  utility  of  the  project  in 
order  to  promote  its  continuing 
improvement.  The  plan  should  present 
the  qualifications  of  the  evaluator(s); 
describe  the  criteria  that  would  be  used 
to  evaluate  the  project's  effectiveness  in 
meeting  its  objectives;  explain  how  the 
evaluation  would  be  conducted, 
including  the  specific  data  collection 
and  analysis  techniques  to  be  used; 
discuss  why  this  approach  would  be 
appropriate;  and  present  a  schedule  for 
completion  of  the  evaluation  within  the 
proposed  project  period. 
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The  evaluation  pldu  should  he 
appropriate  to  the  type  of  project 
proposed  For  example: 

(a)  Rfsfunh  An  evaluation  approai  h 
suited  to  many  research  projects  is  a 
review  by  an  advisory  panel  of  the 
research  tnethodologv.  data  r.ollection 
instruments,  preliminarv  analyses,  and 
products  as  thev  are  drafted   The  panel 
should  be  comprised  of  independent 
researchers  and  practitioners 
representing  the  perspectives  affected 
by  the  proposed  projec  t 

(b)  Education  and  Tniiiunii  The  most 
valuable  approaches  to  evaluating 
educ  ationa!  or  training  programs 
reinforce  the  partRipants'  learning 
experience  while  [iroviding  useful 
feedback  on  the  impact  of  the  program 
and  possible  areas  for  improvement 
One  appropriate  evaluation  approach  is 
to  assess  the  a(  quisition  of  new 
knowledge,  skills,  attitudes,  or 
understanding  throuk;h  particiffant 
feedback  on  the  seminar  or  training 
e\ent  Such  feedback  might  inc  lude  a 
self-a-.sessment  of  what  was  learned 
along  with  the  participant's  response  to 
the  cjualitN-  and  effectiveness  of  fac:ultv 
presentations   the  furmat  of  sessions,  the 
value  or  usefulness  of  the  material 
presented,  and  other  relevant  factors 
Another  appropriate  approac  h  would  be 
to  use  an  independent  observer  '.vho 
might  request  both  verbal  and  written 
responses  from  participants  in  the 
program   When  an  education  project 
involves  the  development  of  c  urricular 
materials,  an  advisory  panel  of  relevant 
experts  can  be  coupled  with  a  test  of  the 
c:urriculum  to  obtain  the  reacticjns  of 
participants  and  faculty  as  indicated 
above. 

(c)  Demonstration.  The  evaluation 
plan  for  a  demonstration  project  should 
encompass  an  assessment  of  program 
effectiveness  {e.g..  how  well  did  it 
work');  user  satisfacntion,  if  appropriate: 
the  cost-effectiveness  of  the  program,  a 
process  analysis  of  the  program  (e.g., 
was  the  program  implemented  as 
designed  and; or  did  it  provide  the 
services  intended  to  the  targeted 
population''):  the  impact  of  the  program 
(f  g  .  what  effet^t  did  the  program  have 
on  the  court,  andor  what  benefits 
resulted  from  the  program'),  and  the 
replicabilitv  of  the  program  or 
components  of  the  program 

(d)  Technical  Assistcincf  For 
technical  assistant;e  projects,  applicants 
should  explain  how  the  cjualitv. 
timeliness,  and  impact  of  the  assistance 
provided  would  be  determined,  and 
develop  a  mechanism  for  feedback  from 
both  the  users  and  providers  of  the 
technical  assistance. 

Evaluation  plans  involving  human 
subjects  should  include  a  discussion  of 


the  proc:edures  for  obtaining 
respondents'  informed  ccmsent. 
ensuring  the  respondents'  privacy  and 
freedom  frcun  risk  or  harm,  and 
protecting  others  who  arejiot  the 
sub)ec:ts  of  the  evaluation  but  would  be 
affected  by  it.  Other  than  the  provision 
of  c onficientialitv  to  respondents, 
human  subject  prott'c;tion  issues 
ordinarily  are  not  applic:ablf>  to 
participants  evaluating  an  f»duc:ation 
program. 

e   Prr)/^'c^  .V/(;n<jgcfnc;i/  The- applicant 
should  present  a  detailed  management 
pi, in.  ini:luding  the  starting  and 
completion  elate  for  each  task;  the  time 
I omniitments  to  the  project  of  key  staff 
and  their  respcmsibilities  regarding  each 
projec  t  task;  and  the  procedures  that 
would  ensure  that  all  tasks  ar»» 
performed  on  time,  within  budgt'l.  and 
at  die  highest  level  ol  quality.  In 
preparing  the  project  time  line.  Gantt 
Chart,  or  sc:htHlule.  applicants  should 
make  c;ertain  that  all  |irojec:t  .ic  tivities, 
inc:luding  [uiblic.ition  or  reproduction  of 
project  products  and  their  initial 
dissemination,  would  occur  within  the 
proposed  [iriijec  t  period   The? 
managt!ment  plan  must  also  provide  for 
the  submission  of  Quarterly  Prcjgress 
ami  Financial  Reports  within  AO  days 
after  the  c:lose  of  eac  h  c  alendar  quarter 
';  t'    iin  later  th.ui  l.inuarv  30.  April  .^0. 
)ulv  .M).  and  ()c:tober  50) 

Applicants  should  he  aware  that  the 
Institute  is  unlikelv  tn  a[)prove  more 
than  one  limited  extension  of  the  grant 
period.  Therefore,  the  management  plan 
shiuilci  be  as  realistic  as  possible  and 
tullv  reflcMt  the  time  c;ommilnu>nts  of 
the  proposed  projec  t  staff  and 
consultants 

f  Produi  's    rill-  program  narrative  in 
the  application  should  i  oiitain  a 
desi  ription  111  the  products  to  be 
developed  (eg,  training  c:urricula  and 
materials  videotapes.  artic:les.  manuals, 
or  handbooks),  including  when  they 
would  be  submitted  to  the  Institute.  The 
budget  should  include  the  cost  cjf 
prnduc  lug  ,iiiii  disseminating  the 
pr'uiiK  t  to  c!ach  in  State  S|l  library  (.Sep 
appendix  ('.).  State  chitd  justic:(\  .State 
court  administrator,  and  other 
appropriate  judges  or  c:ourt  personnel. 

(1)  Dissemination  Plan  The 
ap[)li(  ation  must  explain  how  anci  to 
whi.m  the  products  would  be 
disseminated;  describe  how  they  would 
benefit  the  State  courts.  inc:luding  how 
they  could  be  used  by  judgc^s  and  court 
personnel;  identify  development, 
produc:tic)n.  and  dissemination  costs 
c overeci  bv  the  projec:t  budget;  and 
present  the  basis  on  whii:h  products  and 
services  devoloped  or  provided  uncier 
the  grant  would  be  ottered  to  the  courts 
(ominunitN  .ii\d  the  public:  at  large  [i.e.. 


whether  products  would  be  distributed 
at  no  cost  to  recipients,  or  if  costs  are 
involved,  the  reason  for  charging 
recipients  and  the  estimated  price  of  the 
product)  [see  section  VIII. A. 11. b.). 
Ordinarily,  applicants  should  schedule 
all  product  preparation  and  distribution 
activities  within  the  project  period. 

A  copy  of  each  product  must  be  sent 
to  the  library-  established  in  each  State 
to  collect  the  materials  developed  with 
Institute  support.  (A  list  of  these 
libraries  is  contained  in  appendix  C.) 
Applicants  proposing  to  develop  web- 
based  products  should  provide  for 
sending  a  hard-c:opy  document  to  the 
S|I-designated  libraries  and  other 
appropriate  audiences  to  alert  them  to 
the  availability  of  the  web  site  or 
el(»c;tronic  product  (i.e..  a  written  report 
with  a  reference  to  the  web  site). 

Fifteen  (15)  copies  of  all  project 
products  must  be  submitted  to  the 
institute,  along  with  an  electronic 
version  in  .html  or  pdf  format. 

(2)  Types  of  Products  and  Press 
Releases.  The  type  of  product  to  be 
prepared  depends  on  the  nature  of  the 
project.  For  e.xample,  in  most  instances, 
the  products  of  a  research,  evaluation, 
or  demonstration  project  should  include 
an  article  summarizing  the  project 
findings  that  is  publishable  in  a  journal 
serving  the  courts  community 
nationally,  an  executive  summary  that 
would  be  disseminated  to  the  project's 
primary  audience,  or  both.  Applicants 
proposing  to  conduct  empirical  research 
or  evaluation  projects  with  national 
import  should  describe  how  they  would 
make  their  data  available  for  secondary 
analysis  after  the  grant  period.  (See 
section  VIII.A.H.a.). 

The  curricula  and  other  products 
developed  through  education  and 
training  projects  should  be  designed  for 
use  outside  the  classroom  so  that  they 
may  be  used  again  by  the  original 
participants  and  others  in  the  course  of 
thfur  duties. 

In  addition,  recipients  of  project 
grants  must  prepare  a  press  release 
describing  the  project  and  announcing 
the  results,  and  distribute  the  release  to 
a  list  of  national  and  State  judicial 
branch  organizations.  SJI  will  provide 
press  release  guidelines  and  a  list  of 
recipients  to  grantees  at  least  30  days 
before  the  end  of  the  grant  period. 

(3)  Institute  Review.  Applicants  must 
submit  a  final  draft  of  all  written  grant 
products  to  the  Institute  for  review  and 
approval  at  least  30  days  before  the 
products  are  submitted  for  publication 
or  reproduction.  For  products  in  a 
videotape  or  CD-ROM  format, 
applicants  must  provide  for  Institute 
review  of  the  product  at  the  treatment, 
sc:ript,  rough-cut,  and  final  stages  of 
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development,  or  their  equivalents.  No 
grant  funds  may  be  obligated  for 
publication  or  reproduction  of  a  final 
grant  product  without  the  written 
approval  of  the  Institute.  [See  section 
VIII.A.ll.e.) 

(4)  Acknowledgment,  Disclaimer,  and 
Logo.  Applicants  must  also  include  in 
all  project  products  a  prominent 
acknowledgment  that  support  was 
received  from  the  Institute  and  a 
disclaimer  paragraph  based  on  the 
example  provided  in  section 
VIII.A.ll.a.{2)  of  the  Guideline.  The 
"SJI"  logo  must  appear  on  the  front 
cover  of  a  written  product,  or  in  the 
opening  frames  of  a  video,  unless  the 
Institute  approves  another  placement. 

g.  Applicant  Status.  An  applicant  that 
is  not  a  State  or  local  coiut  and  has  not 
received  a  grant  from  the  Institute 
within  the  past  three  years  should  state 
whether  it  is  either  a  national  non-profit 
organization  controlled  by,  operating  in 
conjunction  with,  and  serving  the 
judicial  branches  of  State  governments, 
or  a  national  non-profit  organization  for 
the  education  and  training  of  State  coiul 
judges  and  support  personnel.  See 
section  FV.  If  Uie  applicant  is  a 
nonjudicial  unit  of  Federal,  State,  or 
local  government,  it  must  explain 
whether  the  proposed  services  could  be 
adequately  provided  by  non- 
governmental entities. 

h.  Staff  Capability.  The  apphcant 
should  include  a  summary  of  the 
training  and  experience  of  the  key  staff 
members  and  consultants  that  qualify 
them  for  conducting  and  managing  the 
proposed  project.  Resumes  of  identified 
staff  should  be  attached  to  the 
application.  If  one  or  more  key  staff 
meinbers  and  consultants  are  not  known 
at  the  time  of  the  application,  a 
description  of  the  criteria  that  would  be 
used  to  select  persons  for  these 
positions  should  be  included.  The 
applicant  also  should  identify  the 
person  who  would  be  responsible  for 
managing  and  reporting  on  the  financial 
aspects  of  the  proposed  project, 

i.  Organizational  Capacity. 
Applicants  that  have  not  received  a 
grant  from  the  Institute  within  the  past 
three  years  should  include  a  statement 
describing  their  capacity  to  administer 
grant  funds,  including  the  financial 
systems  used  to  monitor  project 
expenditures  (and  income,  if  any),  and 
a  summary  of  their  past  experience  in 
administering  grants,  as  well  as  any 
resources  or  capabilities  that  they  have 
that  would  particularly  assist  in  the 
successful  completion  of  the  project. 

Unless  requested  otherwise,  an 
applicant  that  has  received  a  grant  from 
the  Institute  within  the  past  three  years 
should  describe  only  the  changes  in  its 


organizational  capacity,  tax  status,  or 
financial  capability  that  may  affect  its 
capacity  to  administer  a  grant. 

If  the  applicant  is  a  non-profit 
organization  (other  than  a  university),  it 
must  also  provide  documentation  of  its 
501(c)  tax-exempt  status  as  determined 
by  the  Internal  Revenue  Service  and  a 
copy  of  a  current  certified  audit  report. 
For  pvuposes  of  this  requirement, 
"current"  means  no  earl'er  than  two 
years  prior  to  the  present  calendar  year. 

If  a  current  audit  report  is  not 
available,  the  Institute  will  require  the 
organization  to  complete  a  financial 
capability  questionnaire,  which  must  be 
signed  by  a  Certified  Public  Accountant. 
Other  applicants  may  be  required  to 
provide  a  currenLaudit  report,  a 
financial  capability  questionnaire,  or 
both,  if  specifically  requested  to  do  so 
by  the  Institute. 

j.  Statement  of  Lobbying  Activities. 
Non-governmental  applicants  must 
submit  the  Institute's  Disclosure  of 
Lobbying  Activities  Form,  which 
documents  whether  they,  or  another 
entity  that  is  a  part  of  the  same 
organization  as  the  applicant,  have 
advocated  a  position  before  Congress  on 
any  issue,  and  identifies  the  specific 
subjects  of  their  lobbying  efforts.  See 
appendix  F. 

k.  Letters  of  Cooperation  or  Support. 
If  the  cooperation  of  courts, 
organizations,  agencies,  or  individuals 
other  than  the  applicant  is  required  to 
conduct  the  project,  the  applicant 
should  attach  v»a-itten  assurances  of 
cooperation  and  availability  to  the 
application,  or  send  them  under 
separate  cover.  To  ensure  sufficient  time 
to  bring  them  to  the  Board's  attention, 
letters  of  support  sent  under  separate 
cover  must  be  received  by  March  15, 
2004. 

4.  Budget  Narrative 

The  budget  narrative  should  provide 
the  basis  for  the  computation  of  all 
project-related  costs.  When  the 
proposed  project  would  be  partially 
supported  by  grants  from  other  funding 
sources,  applicants  should  make  clear 
what  costs  would  be  covered  by  those 
other  grants.  Additional  background  or 
schedules  may  be  attached  if  they  are 
essential  to  obtaining  a  clear 
understanding  of  the  proposed  budget. 
Numerous  and  lengthy  appendices  are 
strongly  discoiu-aged. 

The  budget  narrative  should  cover  the 
costs  of  all  components  of  the  project 
and  clearly  identify  costs  attributable  to 
the  project  evaluation.  Under  OMB 
grant  guidelines  incorporated  by 
reference  in  this  Guideline,  grant  funds 
may  not  be  used  to  purchase  alcoholic 
beverages. 


a.  Justification  of  Personnel 
Compensation.  The  applicant  should  set 
forth  the  percentages  of  time  to  be 
devoted  by  the  individuals  who  would 
staff  the  proposed  project,  the  armual 
salary  of  each  of  those  persons,  and  the 
number  of  work  days  per  year  used  for 
calculating  the  percentages  of  time  or 
daily  rates  of  those  individuals.  The 
applicant  should  explain  any  deviations 
from  current  rates  or  established  written 
organizational  policies.  If  grant  funds 
are  requested  to  pay  the  salary  and 
related  costs  for  a  current  employee  of 

a  court  or  other  unit  of  government,  the 
applicant  should  explain  why  this 
would  not  constitute  a  supplantation  of 
State  or  local  funds  in  violation  of  42 
U.S.C.  10706(d)(1).  An  acceptable 
explanation  may  be  that  the  position  to 
be  filled  is  a  new  one  established  in 
conjimction  with  the  project  or  that  the 
grant  funds  would  support  only  the 
portion  of  the  employee's  time  that 
would  be  dedicated  to  new  or  additional 
duties  related  to  the  project. 

b.  Fringe  Benefit  Computation.  The 
applicant  should  provide  a  description 
of  the  fringe  benefits  provided  to 
employees.  If  percentages  are  used,  the 
authority  for  such  use  should  be 
presented,  as  well  as  a  description  of  the 
elements  included  in  the  determination 
of  the  percentage  rate. 

c.  Consultant/Contractual  Services 
and  Honoraria.  The  applicant  should 
describe  the  tasks  each  consultant 
would  perform,  the  estimated  total 
amount  to  be  paid  to  each  consultant, 
the  basis  for  compensation  rates  (e.  g., 
the  number  of  days  multiplied  by  the 
daily  consultant  rates),  and  the  method 
for  selection.  Rates  for  consultant 
services  must  be  set  in  accordance  with 
section  tX.I.2.c.  Prior  written  Institute 
approval  is  required  for  any  consultant 
rate  in  excess  of  $300  per  day;  Institute 
funds  may  not  be  used  to  pay  a 
consultant  more  than  $900  per  day. 
Honorarium  payments  must  be  justified 
in  the  same  manner  as  consultant 
payments. 

d.  Travel.  Transportation  costs  and 
per  diem  rates  must  comply  with  the 
policies  of  the  applicant  organization.  If 
the  applicant  does  not  have  an 
established  travel  policy,  then  travel 
rates  must  be  consistent  with  those 
established  by  the  Institute  or  the 
Federal  Government.  (A  copy  of  the 
Institute's  travel  policy  is  available 
upon  request.)  The  budget  narrative 
should  include  an  explanation  of  the 
rate  used,  including  the  components  of 
the  per  diem  rate  and  the  basis  for  the 
estimated  transportation  expenses.  The 
purpose  of  the  travel  should  also  be 
included  in  the  narrative. 
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i\  Equipment  Grdnt  funds  mav  be 
used  tf)  purchase  only  the  equipment 
necessary  to  demonstrate  a  new- 
technological  application  in  a  court  or 
*hat  is  otherwise  essential  to 
accomplishing  the  objectives  of  the 
project.  Equipment  purchases  to  support 
basic  c:()urt  operations  ordinarilv  will 
not  be  approved  The  applicant  should 
describe  the  equipment  to  be  purchased 
or  leased  and  explain  whv  thi; 
ac;quisition  of  that  e(]uipment  is 
essential  to  at:c:omplish  the  project's 
goals  and  objectives  The  narrative 
should  clearly  identif>-  whu  h 
equipment  is  to  be  leased  and  which  is 
to  be  purchased  The  method  of 
procurement  should  also  be  described. 
Pure  bases  of  automated  data  processing 
equipment  must  compK'  with  section 
iXlJb 

f,  Sufipiit's  The  applicant  should 
provide  d  general  description  of  the 
sup[)il^'^  ne(  essarv  to  accomplish  the 
goals  dnd  nb|^•cti\■es  of  the  g.rant    In 
addition,  the  applicant  should  provide 
the  basis  for  the  amount  requested  for 
this  ^•\pendlture  category 

g.  Construction  Construction 
expenses  are  prohibited  ►■xcept  tor  the 
limited  purposes  set  forth  m  st'(  turn 
\'lli..^  IB.b.  .^UN  allowable  construction 
or  renovation  expensf"  should  be 
described  in  detail  in  the  budget 
narrati\e 

h    Tt^hphont-  .-Xppluants  sh^mlrl 
iiu;lude  anticipated  telephone  (barges, 
distinguishing  fietween  monthly  charges 
and  long  distance  charges  in  the  budget 
narrative   Also,  applicants  should 
provide  the  basis  used  to  calculate  the 
rfionthly  and  long  distance  estimates. 

1    Fostiii^f  Anti(  ipdtnd  postage  costs 
for  pro|ect-reldte<l  niailings.  including 
distribution  of  the  final  product(s), 
should  be  desc:ribed  in  the  budget 
narrativt'  The  cost  of  spfK;ial  mailings, 
sur:h  as  for  a  survey  or  for  announcing 
a  workshop,  should  be  distinguished 
from  routine  operational  mailing  costs. 
The  bases  for  all  posta»'  ^■stimates 
should  be  included  iii  tnt'  budget 
narrative 

).  Pnntinii' Photoropvins,.  Anticipated 
costs  for  printing  or  photocop\  ing 
pro|e(  t  documents,  reports,  and 
publications  should  lie  included  in  the 
budget  narrative,  along  with  tlie  bases 
used  to  cah.ulate  these  estimates. 

k   Indirect  Costs.  Reco\frable  indirect 
costs  are  limited  to  no  more  than  75% 
of  a  grantee's  direct  personnel  costs 
(salaries  plus  fringe  benefits).  Grantees 
mav  applv  unrecoverable  indire(  t  costs 
to  meet  their  required  matc:hing 
contributions,  incluiiing  the  required 
level  of  cash  match    See  sections  III  I. 
and  IX.1.4. 


Applicants  should  describe  the 
indirect  cost  rates  applicable  to  the 
grant  in  detail.  If  costs  often  included 
within  an  indirect  cost  rate  are  charged 
directly  (e  ^  ,  a  pert:entage  of  the  time  of 
senior  managers  to  supervise  project 
activities),  the  applicant  should  specify 
that  these  costs  are  not  included  within 
its  approved  indirect  cost  rate.  These 
rates  must  be  established  in  accordance 
with  section  IX  1.4.  If  the  applicant  has 
an  indirect  cost  rate  or  allocation  plan 
approved  bv  anv  Federal  granting 
agenc:v.  a  C()p\  of  the  ap[)roved  rate 
agreement  should  be  attached  to  the 
application, 

1   Match  ( Courts  or  other  units  of 
State  or  lot  al  government  (not  including 
publicly  supported  institutions  of 
higher  education)  must  provide  a  match 
from  private  or  public  sources  of  not 
less  than  .tO"..  of  the  total  .uiiount  of  the 
Institute's  award   42  II.S.C.  in70,5(d)   At 
least  20"..  of  the  recjuired  match  for  a 
new  grant  to  a  c:ourt  or  other  unit  of 
.State  or  local  government  (other  than  a 
judicial  Branch  Kducation  Technical 
Assistance  grant)  must  be  cash.  All 
other  grantees  (exc  ept  scholarship 
recipients  and  individuals  receiving 

think  piece'  grants)  must  contribute  a 
match  of  25%  to  a  new  grant;  at  least 
10%  of  the  requirc!d  match  must  be 
cash 

The  ,ip|.lu  ant  should  desc  ribe  the! 
soun  e  o!  the  iiiatcfiing  contribution  and 
the  n.iture  of  the  match  provided.  Any 
additional  cash  and  in-kind 
contributions  to  the  project  should  be 
described  m  this  section  of  the  budget 
narrative  as  well.  If  in-kind  match  is  to 
1)1'  pro\  ided,  the  a[)pli(  ant  should 
d-'si  iifjc  how  the  amount  and  value  of 
the  time,  services,  or  materials  actualU 
contributed  would  be  documented  for 
audit  pur|)oses,  Ap[)licants  should  be 
aware  th.it  the  time  spent  b\ 
participants  in  education  courses  does 
not  qualifv  as  in-kind  match. 

.^ppll(  ants  th.it  do  not  contem[)late 
making  iii.iti  hiiig  ciuitributions 
continuously  throughout  the  course  of 
the  project  or  on  a  task-by-task  basis 
must  provide  a  schedule  within  M)  days 
■iftt-r  the  beginning  oi  the  [iroject  [leriod 
indicating  at  wtuit  points  during  tlie 
prcjject  pericui  the  iii,it(  lung 
contributions  would  be  madt!.  {See 
secti(uis  III  I.  .  VIII  A  H  ,  and  IX.E.l.) 

The  Institute  m.iv  waive  the  match 
and  cash  match  requirements  in  certain 
circ:umstances  See  section  \'III.A.8.c. 

5.  Submission  Requirements 

a.  Every  applii  .iiit  must  submit  an 
original  and  four  copi"s  of  the 
application  package  consisting  of  FORM 
A.  FORM  H.  if  the  apfilication  is  from 
a  State  ur  local  court,  or  a  Disclosure  of 


Lobbying  Form,  if  the  applicant  is  not 
a  unit  of  State  or  local  government;  the 
Budget  Forms  (either  FORM  C  or  C-1); 
the  Application  Abstract;  the  Program 
Narrative;  the  Budget  Narrative;  and  any 
necessary  appendices. 

All  applications  must  be  sent  by  first 
class  or  overnight  mail  or  by  courier  no 
later  than  February  13,  2004.  A 
postmark  or  courier  receipt  will 
constitute  evidence  of  the  submission 
date.  Please  mark  APPLICATION  on  the 
application  package  envelope  and  send 
it  to;  State  lustice  Institute,  1650  King 
Street,  Suite  600,  Alexandria,  VA  22314. 

Receipt  of  each  application  will  be 
acknowledged  in  writing.  Extensions  of 
the  deadline  for  submission  of 
applications  will  not  be  granted  without 
good  cause. 

b.  Applicants  submitting  more  than 
one  application  may  include  material 
that  would  be  iiientical  in  each 
application  in  a  cover  letter.  This 
material  will  be  incorporated  by 
reference  into  each  application  and 
c:ounted  against  the  25-page  limit  for  the 
program  narrative.  A  copy  of  the  cover 
letter  should  be  attached  to  each  copy 
of  each  application. 

B  "Think  Piece"  Applications 

1.  Purpose  and  Scope 

"Think  pieces"  are  essays  of 
publishable  quality  directed  to  the  court 
community.  They  are  intended  to 
explore  emerging  issues  that  could 
result  in  significant  changes  in  court 
process  or  judicial  administration  and 
their  implications  for  the  future  for 
judges,  court  managers,  policy-makers, 
and  the  public. 

2.  Forms 

An  application  for  a  "think  piece" 
must  include  the  same  forms  required 
for  a  project  grant.  See  A.l.  above  in  this 
section. 

3.  Program  Narrative 

The  program  narrative  should  be  no 
longer  than  necessary,  but  must  not 
exceed  8  double-spaced  pages  on  8'  j  by 
1 1  inc;h  paper.  Margins  must  be  at  least 
1  in(;h  and  type  size  must  be  at  least  12 
point  and  12  cpi.  The  pages  should  be 
numbered.  The  narrative  should; 

a.  Identify  the  specific  Special  Interest 
category  into  which  the  "think  piece" 
would  fall; 

b.  describe  the  subjec;t  it  would 
riddress; 

c.  explain  how  the  essav  would 
advance  the  c:urrent  state  of  the  art  or 
knowledge  about  the  subject; 

d.  discuss  the  benefits  that  would 
accrue  to  the  State  courts  generally  as  a 
result  of  the  essay's  publication;  and 
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e.  outline  plans  for  the  publication  of 
the  "think  piece,"  e.g.,  the  intended 
audience,  and  the  types  or  titles  of 
periodicals  or  journals  to  which  it 
would  be  submitted. 

4.  Budget  and  Budget  Narrative 

The  applicant  should  provide  a 
complete  budget  and  budget  narrative 
conforming  to  the  requirements  set  forth 
in  A.4.  above  in  this  section;  however, 
individuals  proposing  to  develop  "think 
pieces"  are  not  required  to  provide 
match. 

5.  Submission  Requirements 

The  submission  requirements  set  forth 
in  section  VI.A.5  apply  to  all  "think 
piece"  applications. 

C.  Continuation  Grant  Applications 

1.  Purpose 

Continuation  grants  are  intended  to 
support  projects  that  carry  out  the  same 
type  of  activities  carried  out  under  a 
previous  grant.  They  are  intended  to 
enhance  the  specific  program  or  service 
produced  or  established  during  the  prior 
grant  period.  They  may  be  used,  for 
example,  when  a  project  is  divided  into 
two  or  more  sequential  phases,  for 
secondary  analysis  of  data  obtained  in 
an  Institute-supported  research  project, 
or  for  more  extensive  testing  of  an 
innovative  technology,  procedure,  or 
program  developed  with  SJI  grant 
support. 

2.  Limitations 

The  award  of  an  initial  grant  to 
support  a  project  does  not  constitute  a 
commitment  by  the  Institute  to  continue 
funding.  For  a  project  to  be  considered 
for  continuation  funding,  the  grantee 
must  have  completed  all  project  tasks 
and  met  all  grant  requirements  and 
conditions  in  a  timely  manner,  absent 
extenuating  circumstances  or  prior 
Institute  approval  of  changes  to  the 
project  design.  Continuation  grants  are 
not  intended  to  provide  support  for  a 
project  for  which  the  grantee  has 
underestimated  the  amount  of  time  or 
funds  needed  to  accomplish  the  project 
tasks.  Absent  extraordinary 
circumstances,  no  grant  will  continue 
for  more  than  five  years. 

3.  Letters  of  Intent 

A  grantee  seeking  a  continuation  grant 
must  inform  the  Institute,  by  letter,  of  its 
intent  to  submit  an  application  for  such 
funding  as  soon  as  the  need  for 
continued  funding  becomes  apparent 
but  no  less  than  120  days  before  the  end 
of  the  current  grant  period. 

a.  A  letter  of  intent  must  be  no  more 
than  3  single-spaced  pages  on  8V2  by  11 
inch  paper  and  contain  a  concise  but 


thorough  explanation  of  the  need  for 
continuation;  an  estimate  of  the  funds  to 
be  requested;  and  a  brief  description  of 
anticipated  changes  in  the  scope,  focus, 
or  audience  of  the  project. 

b.  Within  30  days  after  receiving  a 
letter  of  intent,  Institute  staff  will  review 
the  proposed  activities  for  the  next 
project  period  and  inform  the  grantee  of 
specific  issues  to  be 'addressed  in  the 
continuation  application  and  the  date 
by  which  the  application  must  be 
submitted. 

4.  Application  Format 

An  application  for  a  continuation 
grant  must  include  an  application  form, 
budget  forms  (with  appropriate 
documentation),  a  project  abstract 
conforming  to  the  format  set  forth  in 
A. 2.  of  this  section,  a  program  narrative, 
a  budget  narrative,  a  Certificate  of  State 
Approval — FORM  B  (if  the  applicant  is 
a  State  or  local  court),  a  Disclosure  of 
Lobbying  Activities  form  (from 
applicants  other  than  units  of  State  or 
local  goveriunent),  and  any  necessar\' 
appendices.  See  appendix  F  for  the 
application  forms. 

The  program  narrative  should 
conform  to  the  length  and  format 
requirements  set  forth  in  section  VI. A. 3. 
However,  rather  than  the  topics  listed 
there,  the  program  narrative  of  a 
continuation  application  should 
include: 

a.  Project  Objectives.  The  applicant 
should  clearly  and  concisely  state  what 
the  continuation  project  is  intended  to 
accomplish. 

b.  Need  for  Continuation.  The 
applicant  should  explain  why 
continuation  of  the  project  is  necessary 
to  achieve  the  goals  of  the  project,  and 
how  the  continuation  would  benefit  the 
participating  courts  or  the  courts 
community  generally,  by  explaining,  for 
example,  how  the  original  goals  and 
objectives  of  the  project  would  be 
unfulfilled  if  it  were  not  continued;  or 
how  the  value  of  the  project  would  be 
enhanced  by  its  continuation. 

c.  Report  of  Current  Project  Activities. 
The  applicant  should  discuss  the  status 
of  all  activities  conducted  during  the 
previous  project  period.  Applicants 
should  identify  any  activities  that  were 
not  completed,  and  explain  why. 

d.  Evaluation  Findings.  The  applicant 
should  present  the  key  findings,  impact, 
or  recommendations  resulting  from  the 
evaluation  of  the  project,  if  available, 
and  how  they  would  be  addressed 
during  the  proposed  continuation.  If  the 
findings  are  not  yet  available,  the 
applicant  should  provide  the  date  by 
which  they  would  be  submitted  to  the 
Institute.  Ordinarily,  the  Board  will  not 
consider  an  application  for  continuation 


funding  until  the  Institute  has  received 
the  evaluator's  report. 

e.  Tasks,  Methods,  Staff,  and  Grantee 
Capability.  The  applicant  should  fully 
describe  any  changes  in  the  tasks  to  be 
performed,  the  methods  to  be  used,  the 
products  of  the  project,  and  how  and  to 
whom  those  products  would  be 
disseminated,  as  well  as  any  changes  in 
the  assigned  staff  or  the  grantee's 
organizational  capacity.  Applicants 
should  include,  in  addition,  the  criteria 
and  methods  by  which  the  proposed 
continuation  project  would  be 
evaluated. 

f.  Task  Schedule.  The  applicant 
should  present  a  detailed  task  schedule 
and  timeline  for  the  next  project  period. 

g.  Other  Sources  of  Support.  The 
applicant  should  indicate  why  other 
sources  of  support  would  be  inadequate, 
inappropriate,  or  unavailable. 

5.  Budget  and  Budget  Narrative 

a.  Institute  Funds.  The  applicant 
should  provide  a  complete  budget  and 
budget  narrative  conforming  to  the 
requirements  set  forth  in  VI. A. 4.  above. 
Changes  in  the  funding  level  requested 
should  be  discussed  in  terms  of 
corresponding  increases  or  decreases  in 
the  scope  of  activities  or  services  to  be 
rendered.  In  addition,  the  applicant 
should  estimate  the  amount  of  grant 
funds  that  would  remain  unobligated  at 
the  end  of  the  current  grant  period. 

b.  Matching  Contribution. 

i.  State  ana  local  units  of  government 
must  provide  match  equaling  at  least 
50%  of  the  amount  provided  by  the 
Institute  in  the  first  year  of  the  project. 
60%  in  the  second  year,  75%  in  the 
third  year,  90%  in  the  fourth  vear.  and 
100%  in  the  fifth  year. 

For  example,  if  the  Institute  awards  a 
State  court  $100,000  for  the  first  year  of 
a  grant,  the  court  would  be  required  to 
provide  550,000  in  match.  If  the  second- 
year  grant  is  also  Si  00,000,  the  court 
would  be  required  to  provide  S60.000  in 
match.  A  State  or  local  unit  of 
government  would  have  to  provide  at 
least  20%  of  the  required  match  in  the 
form  of  cash  rather  than  in-kind  support 
(e.g.,  the  value  of  staff  time  contributed 
to  the  project). 

ii.  All  other  grantees  must  provide 
match  equaling  at  least  25%  of  the 
amount  provided  by  the  institute  in  the 
first  year  of  the  project.  30%  in  the 
second  year,  37.5%  in  the  third  year, 
45%  in  the  fourth  year,  and  50%  in  the 
fifth  year.  For  example,  if  the  Institute 
awards  a  non-profit  organization 
Si 00. 000  for  the  first  year  of  a  grant,  the 
organization  would  be  required  to 
provide  825,000  in  match.  If  the  second 
year  grant  is  also  SlOO.OOO.  the  court 
would  be  required  to  provide  530,000  in 


57568 


Federal  Register/ Vol.  68.  No.  192 /Friday.  October  3.  2003 /Notices 


match.  A  non-profit  organization  must 
provide  at  least  10%  of  the  required 
match  in  the  form  of  cash 

iii.  The  Institute  mav  waive  the  matt:h 
and  cash  match  requirements  in  certain 
circumstances.  See  section  VIII. A. 8. c. 

6  References  to  Previously  Submitted 
Material 

A  continuation  application  should  not 
repeat  information  contained  in  a 
previously  approved  application  or 
other  previously  submitted  materials, 
but  should  provide  specific  references 
to  such  materials  where  appropriate. 

7  Submission  Requirements 

The  submission  requirements  set  forth 
in  section  VI  A  5  ,  other  than  the 
mailing  deadline,  apply  to  continuation 
applications. 

D  Technical  Assistance  Grants 

1    Purpose  and  Scope 

Technical  Assistance  Grants  are 
awarded  to  State  and  local  courts  to 
obtain  the  assistance  of  outside  experts 
in  diagnosing,  developing,  and 
implementing  a  respcmse  to  a  particular 
problem  in  a  jurisdiction 

2.  Application  Procedures. 

For  a  suminarv  of  the  application 
procedures  for  Technical  Assistance 
Grants,  visit  the  Institutes  Web  site 
((vwu-  sfafp/ust/i-f  org)  and  click  (Jn-Line 
Tutorials,  then  Technical  Assistance 
tirant 

In  lieu  of  formal  applications, 
applicants  for  Technic;al  Assistance 
Grants  ma\  submit,  at  any  time,  an 
original  and  three  copies  of  a  detailed 
letter  describing  the  proposed  project. 
Letters  from  an  individual  trial  or 
appellate  court  must  be  signed  by  the 
presiding  judge  or  manager  of  that  court 
Letters  from  the  State  court  svstein  must 
be  signed  bv  the  Ghief  Justu  e  (jr  State 
Court  Administrator 

3.  .\pplication  Format 

Although  there  is  no  prescribed  form 
for  the  letter  nor  a  minimum  or 
maximum  page  limit,  letters  of 
application  should  includf'  the 
following  information. 

a.  Seed  for  Funding  What  is  the 
critical  need  facing  the  court ''  How 
would  the  proposed  tec  hnical  assistance 
help  the  court  meet  this  critical  need"" 
Why  cannot  State  or  local  resources 
fuUv  support  the  costs  of  the  required 
consultant  services? 

b.  Project  Description  What  tasks 
would  the  consultant  be  expected  to 
perform,  and  how  would  they  be 
accijmplished:"  Which  organizatiim  or 
individual  would  be  hired  to  provide 
the  assistance,  and  how  was  this 


consultant  selected?  If  a  consultant  has 
not  vet  been  identified,  what  procedures 
and  criteria  would  be  used  to  select  the 
consultant '  (Applicants  are  expected  to 
follow  their  jurisdictions'  normal 
pro{  edures  for  procuring  consultant 
services.)  What  specific  tasks  would  the 
consultant(s)  and  court  staff  undertake? 
What  is  the  schedule  for  completion  of 
each  required  task  and  the  entire 
project'  How  would  the  f:ourt  oversee 
the  project  and  provide  guidance  to  the 
consultant,  and  who  at  the  court  would 
be  responsible  for  c:oordinating  all 
project  tasks  and  submitting  quarterly 
progress  and  financial  status  reports? 

If  the  cfmsultant  has  been  identified, 
the  applicant  should  provide  a  letter 
from  that  individual  or  organization 
documenting  interest  in  and  availability 
for  the  project,  as  well  as  the 
consultant's  ability  to  c:omplete  the 
assignment  within  the  proposed  time 
frame  and  for  the  proposed  cost  The 
consultant  must  agree  to  submit  a 
detailed  written  report  to  the  court  and 
the  Institute  upon  completion  of  the 
technical  assistance'. 

c.  Likelihood  of  Implementation 
What  steps  have  been  or  would  be  taken 
to  facilitate  implementation  of  the 
ccmsultanfs  recommendations'  upcm 
completion  of  the  technic:al  assistani:e? 
For  example,  if  the  support  or 
cooperation  of  specific  court  officials  or 
c:ommittees.  other  agencies,  funding 
bodies,  organizations,  or  a  court  other 
than  the  applicant  would  be  needed  to 
adopt  the  changes  recommendeu  by  the 

(  onsultaiit  and  approved  by  the  court, 
how  would  they  be  involved  in  the 
review  of  the  recommendations  and 
development  of  the  implementation 
plan? 

d.  Support  for  the  Project  from  the 
State  Supreme  Court  or  its  Designated 
Agencv  or  Council  Written  conc;urrence 
on  the  need  for  the  technic:al  assistance 
must  be  submitted.  This  concurrence 
riiav  be  a  copy  of  Sfl  Form  B  (see 
Appendix  F)  signed  bv  thi-  Ghief  Justice 
of  the  State  Supreme  Court  or  the  (;hief 
lustice's  designee,  or  a  letter  from  the 
State  Ghief  Ju.'tice  or  dt;signee.  The 
concurrence  mav  be  suhniittt;d  with  the 
applicant' s  letter  or  under  separate 
cover  prior  to  consideration  of  the 
application.  The  c:oni:urrence  also  must 
spec  ifv  whether  the  State  Supreme 
Gourt  would  receive,  administer,  and 
account  for  the  grant  funds,  if  awarded, 
or  would  designate  the  local  court  or  a 
spcHified  agenc  y  or  council  to  ret:eive 
the  funds  directly. 

4   Budget  and  Matching  State 
CJjntribution 

A  completed  Form  E,  Line-Item 
Budget  Form  [see  appendix  (i),  and 


budget  narrative  must  be  included  with 
the  letter  requesting  technical 
assistance.  The  estimated  cost  of  the 
technical  assistance  services  should  be 
broken  down  into  the  categories  listed 
on  the  budget  form  rather  than 
aggregated  under  the  Consultant/ 
Contractual  category. 

The  budget  narrative  should  provide 
the  basis  for  all  project-related  costs, 
including  the  basis  for  determining  the 
estimated  consultant  costs,  if 
compensation  of  the  consultant  is 
required  (e.g.,  the  number  of  days  per 
task  times  the  requested  daily 
consultant  rate).  Applicants  should  be 
aware  that  consultant  rates  above  $300 
per  day  must  be  approved  in  advance  by 
the  Institute,  and  that  no  consultant  will 
be  paid  more  than  $900  per  day  from 
Institute  funds.  In  addition,  the  budget 
should  provide  for  submission  of  two 
copies  of  the  consultant's  final  report  to 
the  Institute. 

As  with  other  awards  to  State  or  local 
courts,  match  must  be  provided  in  an 
amount  equal  to  at  least  50%  of  the 
grant  amount  requested,  and  20%  of  the 
match  provided  must  be  cash.  The 
Institute  may  waive  the  match  and  cash 
match  requirements  in  certain 
circumstances.  See  section  VIII, A. 8, c. 

Recipients  of  Technical  Assistance 
Grants  do  not  have  to  submit  an  audit 
but  must  maintain  appropriate 
documentation  to  support  expenditures. 
(See  section  VIII. A. 3.) 

5.  Submission  Requirements 

Letters  of  application  may  be 
submitted  at  any  time;  however,  all  of 
the  letters  received  during  a  calendar 
quarter  will  be  considered  at  one  time. 
Applicants  submitting  letters  by 
September  26,  2003  will  be  notified  of 
the  Board's  decision  by  December  5. 
2003,  Those  submitting  letters  between 
September  27,  2003  and  January  9,  2004 
will  be  notified  of  the  Institute's 
decision  by  April  2,  2004;  those 
submitting  letters  between  January  10 
and  February  27,  2004  will  be  notified 
bv  (une  11,  2004;  those  submitting 
letters  between  February  28  and  June  4, 
2004  will  be  notified  by  August  27, 
2004;  and  those  submitting  letters 
between  June  5  and  September  24,  2004 
will  be  notified  by  December  10,  2004, 

If  the  support  or  cooperation  of 
agencies,  funding  bodies,  organizations, 
or  courts  other  than  the  applicant  would 
be  needed  in  order  for  the  consultant  to 
perform  the  required  tasks,  written 
assurances  of  such  support  or 
cooperation  should  accompany  the 
application  letter,  Support  letters  also 
mav  be  submitted  under  separate  cover; 
however,  to  ensure  that  there  is 
sufficient  time  to  bring  them  to  the 
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attention  of  the  Board's  Technical 
Assistance  Committee,  letters  sent 
under  separate  cover  must  be  received 
not  less  than  three  weeks  prior  to  the 
Board  meeting  at  which  the  technical 
assistance  requests  will  he  considered 
[i.e.,  by  October  15,  2003;  and  February 
12,  April  8.  July  2,  and  October  14, 
2004). 

E.  Judicial  Branch  Education  Technical 
Assistance  Grants 

1 .  Purpose  and  Scope 

Judicial  Branch  Education  Technical 
Assistance  (JBE  TA)  Grants  are  awarded 
to  State  and  local  courts  to  support:  (1) 
The  provision  of  expert  strategic 
assistance  designed  to  enable  them  to 
maintain  judicial  branch  education 
programming  during  the  current  budget 
crisis:  and/or  (2)  replication  or 
modification  of  a  model  training 
program  originally  developed  with  - 
Institute  funds.  Ordinarily,  the  Institute 
will  support  the  adaptation  of  a 
curriculum  once  (i.e.,  with  one  grant)  in 
a  given  State. 

JBE  TA  Grants  may  support 
consultant  assistance  in  maintaining  or 
developing  systematic  or  innovative 
judicial  branch  educational 
programming.  The  assistance  might 
include  expert  consultation  in 
developing  strategic  plans  to  ensure  the 
continued  provision  of  judicial  branch 
education  programming  despite  fiscal 
constraints;  development  of  improved 
methods  for  assessing  the  need  for,  and 
evaluating  the  quality  and  impact  of, 
court  education  programs  and  their 
administration  by  State  or  local  courts; 
faculty  development;  and/or  topical 
program  presentations.  Such  assistance 
may  be  tailored  to  address  the  needs  of 
a  particular  State  or  local  court  or 
specific  categories  of  court  employees 
throughout  a  State  and,  in  certain  cases, 
in  a  region,  if  sponsored  by  a  court. 

2.  Application  Procedures 

For  a  summary  of  the  application 
procedures  for  Judicial  Branch 
Education  Technical  Assistance  Grants, 
visit  the  Institute's  Web  site 
(www.statejustice.org)  and  click  on  On- 
Line  Tutorials,  then  Judicial  Branch 
Education  Technical  Assistance  Grant. 

In  lieu  of  formal  applications, 
applicants  should  submit  an  original 
and  three  photocopies  of  a  detailed 
letter. 

3.  Application  Format 

Although  there  is  no  prescribed 
format  for  the  letter,  or  a  minimum  or 
maximum  page  limit,  letters  of 
application  should  include  the 
following  information: 


a.  For  on-site  consultant  assistance: 

(1)  Need  for  Funding.  What  is  the 
critical  judicial  branch  educational  need 
facing  the  court?  How  would  the 
proposed  technical  assistance  help  the 
court  meet  this  critical  need?  Why 
cannot  State  or  local  resources  fully 
support  the  costs  of  the  required 
consultant  services? 

(2)  Project  Description.  What  tasks 
would  the  consultant  be  expected  to 
perform,  and  how  would  they  be 
accomplished?  Which  organization  or 
individual  would  be  hired  to  provide 
the  assistance,  and  how  was  this 
consultant  selected?  If  a  consultant  has 
not  yet  been  identified,  what  procedures 
and  criteria  would  be  used  to  select  the 
consultant?  (Applicants  are  expected  to 
follow  their  jurisdictions'  normal 
procedures  for  procuring  consultant 
services.)  What  specific  tasks  would  the 
consultant(s)  and  court  staff  undertake? 
What  is  the  schedule  for  completion  of 
each  required  task  and  the  entire 
project?  How  would  the  court  oversee 
the  project  and  provide  guidance  to  the 
consultant,  and  who  at  the  court  would 
be  responsible  for  coordinating  all 
project  tasks  and  submitting  quarterly 
progress  and  financial  status  reports? 

lithe  consultant  has  been  identified, 
the  applicant  should  provide  a  letter 
from  that  individual  or  organization 
documenting  interest  in  and  availability 
for  the  project,  as  well  as  the 
consultant's  ability  to  complete  the 
assignment  within  the  proposed  time 
fi-ame  and  for  the  proposed  cost.  The 
consultant  must  agree  to  submit  a 
detailed  written  report  to  the  court  and 
the  Institute  upon  completion  of  the 
technical  assistance. 

(3)  Likelihood  of  Implementation. 
What  steps  have  been  or  would  be  taken 
to  facilitate  implementation  of  the 
consultant's  recommendations  upon 
completion  of  the  technical  assistance? 
For  example,  if  the  support  or 
cooperation  of  specific  court  officials  or 
committees,  other  agencies,  funding 
bodies,  organizations,  or  a  court  other 
than  the  applicant  would  be  needed  to 
adopt  the  chemges  recommended  by  the 
consultant  and  approved  by  the  court, 
how  would  they  be  involved  in  the 
review  of  the  recommendations  and 
development  of  the  implementation 
plan? 

(4)  Support  for  the  Project  from  the 
State  Supreme  Court  or  its  Designated 
Agency  or  Council.  Written  concurrence 
on  the  need  for  the  technical  assistance 
must  be  submitted.  This  concurrence 
may  be  a  copy  of  SJI  Form  B  (see 
Appendix  F)  signed  by  the  Chief  Justice 
of  the  State  Supreme  Court  or  the  Chief 
Justice's  designee,  or  a  letter  from  the 
State  Chief  Justice  or  designee.  The 


concurrence  may  be  submitted  with  the 
applicant's  letter  or  under  separate 
cover  prior  to  consideration  of  the 
application.  The  concurrence  also  must 
specify  whether  the  State  Supreme 
Court  would  receive,  administer,  and 
account  for  the  grant  funds,  if  awarded, 
or  would  designate  the  local  court  or  a 
specified  agency  or  council  to  receive 
the  funds  directly, 
b.  For  adaptation  of  a  curriculum: 

(1)  Project  Description.  What  is  the 
title  of  the  model  curriculum  to  be 
adapted  and  who  originally  developed  it 
with  Institute  funding?  Why  is  this 
education  program  needed  at  the 
present  time?  What  are  the  project's 
goals?  What  are  the  learning  objectives 
of  the  adapted  curriculum?  What 
program  components  would  be 
implemented,  and  what  types  of 
modifications,  if  any,  are  anticipated  in 
length,  format,  learning  objectives, 
teaching  methods,  or  content?  Who 
would  be  responsible  for  adapting  the 
model  curriculum?  Who  would  the 
participants  be.  how  many  would  there 
be,  how  would  they  be  recruited,  and 
from  v,?here  would  they  come  (e.g..  from 
across  the  State,  from  a  single  local 
jurisdiction,  from  a  multi-State  region)? 

(2)  Need  for  Funding.  Why  are 
sufficient  State  or  local  resources 
unavailable  to  fully  support  the 
modification  and  presentation  of  the 
model  curriculum?  What  is  the  potential 
for  replicating  or  integrating  the  adapted 
curriculum  in  the  future  using  State  or 
local  funds,  once  it  has  been 
successfully  adapted  and  tested? 

(3)  Likelihood  of  Implementation. 
What  is  the  proposed  timeline, 
including  the  project  start  and  end 
dates?  On  what  date(s)  would  the 
judicial  branch  education  program  be 
presented?  What  process  would  be  used 
to  modify  and  present  the  program? 
Who  would  serve  as  faculty,  and  how 
were  they  selected?  What  measures 
would  be  taken  to  facilitate  subsequent 
presentations  of  the  program? 
(Ordinarily,  an  independent  evaluation 
of  a  curriculum  adaptation  project  is  not 
required:  however,  the  results  of  any 
evaluation  should  be  included  in  the 
final  report.) 

(4)  Expressions  of  Interest  by  Judges 
and/or  Court  Personnel.  Does  the 
proposed  program  have  the  support  of 
the  court  system  leadership,  and  of 
judges,  court  managers,  and  judicial 
branch  education  personnel  who  are 
expected  to  attend?  (Applicants  may 
demonstrate  this  by  attaching  letters  of 
support.) 

(5)  Chief  Justice's  Concurrence.  Local 
courts  should  attach  a  concurrence  form 
signed  by  the  Chief  Justice  of  the  State 
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or  his  or  her  designee.  [See  Form  B. 
appendix  F  ) 

4.  Budget  and  Matching  State 
Contribution 

Applicants  should  attach  a  copv  of 
budget  Form  E  [see  appendi.x  G)  and  a 
budget  narrative  [see  A. 4.  in  this 
section)  that  describes  the  basis  for  the 
computation  of  all  project-related  costs 
and  the  source  of  the  match  offered.  As 
with  other  awards  to  State  or  locid 
courts,  match  must  be  provided  in  an 
amount  equal  to  at  least  50"<)  of  the 
grant  amount  requested.  Recipients  of 
[BE  TA  grants  are  not  required  to 
provide  a  cash  match  The  Institute  mav 
waive  the  match  requirements  in  certain 
circumstances.  See  section  VIII. A. 8.c. 

5.  Submission  Requirements 

Letters  of  application  mav  be 
submitted  at  any  time;  however,  ail  of 
the  letters  received  during  a  calendar 
quarter  will  be  considered  at  one  time. 
.Applicants  submitting  letters  by 
September  26.  liWi  will  be  notified  of 
the  Board's  det  ision  by  Decemhei  5. 

2003.  Those  submitting  letters  between 
September  27.  2003.  and  lanuarv  '1. 
2004  will  be  notified  of  the  Institute's 
decision  bv  April  2.  2004:  those 
submitting  letters  between  January  10 
and  Februarv  27.  2004  will  be  notified 
bv  lune  11.  2004;  those  submitting 
letters  between  March  1  and  June  4. 
2004  will  be  notified  by  August  27, 
2004;  and  those  submitting  letters 
between  June  5  and  September  24.  2004 
will  be  notified  by  December  10,  2004 

For  curriculum  adaptation  requests, 
applicants  should  allow  at  least  60  days 
between  the  notification  deadline  and 
the  date  of  the  proposed  program  to 
allow  sufficient  time  for  needed 
planning  For  example,  a  t.ourt  that 
plans  to  conduct  an  education  program 
in  lune  2004  should  submit  its 
application  no  later  than  January  9, 

2004.  in  time  for  the  Board's  decision  by 
April  2.  2004. 

F  Scholarships 

1.  Purpose  and  Scope 

The  purposes  of  the  Institute 
scholarship  program  are  to  enhance  the 
skills,  knowledge,  and  abilities  of  judges 
and  court  managers;  enable  State  {.ourt 
judges  and  court  managers  to  attend  out- 
of-State  educ;ational  programs 
sponsored  by  national  and  State 
providers  that  they  c;ould  not  otherwise 
attend  because  of  limited  State,  local, 
and  personal  budgets;  and  provide 
States,  judicial  educators,  and  the 
Institute  with  evaluative  information  on 
a  range  of  judicial  and  court-related 
education  programs. 


Scholarships  will  be  granted  to 
individuals  only  for  the  purpose  of 
attending  an  edut;ational  program  in 
another  State.  An  applicant  may  apply 
for  a  scholarship  for  only  one 
educational  program  during  any  one 
application  (;vc:le 

Scholarship  funds  mav  be  used  only 
to  c  over  the  c:osts  of  tuition  and 
transportation  expen.ses.  Transportation 
expenses  may  include  round-trip  coach 
airfare  or  train  fare.  Scholarship 
recipients  are  stronglv  encouraged  to 
take  advantage  of  excursion  or  other 
special  airfares  (eg  ,  reductions  offered 
when  a  tnkft  is  purchased  21  days  in 
advance  of  the  tr.ivei  date)  when  making 
their  travel  arrangements.  Recipients 
who  drive  to  a  program  site  may  receive 
$.36/mile  up  to  the  amount  of  the 
advanced-purchase  round-trip  airfare 
between  their  homes  and  the  jirogram 
sites.  Funds  to  pa\  tuition  and 
transportation  expense.-,  in  excess  of 
Si. 500  and  other  costs  of  attending  the 
program — such  as  lodging,  meals, 
materials,  transportation  to  and  from 
airports,  and  loial  transportation 
{including  rental  cars) — at  the  program 
site  must  be  obtained  from  other  sources 
or  borne  bv  the  scholarship  recipient. 
Scholarship  applicants  are  encouraged 
to  check  other  sources  of  financial 
assistance  and  to  combine  aid  from 
various  sources  whenever  possible. 

A  scholarship  is  not  transferable  to 
another  individual.  It  may  be  used  only 
for  the  course  specified  in  the 
application  unless  the  applicant's 
request  to  attend  a  different  course  that 
meets  the  eligibility  requirements  is 
approved  in  writing  by  the  Institute. 
Dec  isions  on  such  requests  will  be  made 
within  30  days  after  the  receipt  of  the 
request  letter. 

2.  Eligibility  Requirements 

For  ;>.  summarv  of  the  Scholarship 
award  proc  ess.  visit  the  Institute's  Web 
site  at  wwv^-  statejiisticeorg  and  click  on 
On-Line  Tutorials,  then  Scholarship. 

a.  Recipients  Sc:holarships  can  be 
awardeil  only  to  full-time  judges  of  State 
or  local  trial  ai.d  appellate  courts;  full- 
time  professional.  State,  or  local  court 
personnel  with  management 
responsibilities;  and  supervisory  and 
management  probation  personnel  in 
]udi(  lal  hrant:h  probation  offices.  Senior 
|udge>.  part-time  judges,  (juasi-judicial 
hearing  officers  ini  hiding  referees  and 
commissioners,  administrative  law 
judges,  staff  attorneys,  law  clerks,  line 
staff,  law  enforcement  officers,  and 
other  executive  branch  personnel  are 
not  eligible  to  receive  a  scholarship. 

b.  Courses.  A  .Scholarship  can  be 
awarded  onlv  for  a  course  presented  in 
a  State  other  than  the  one  in  which  the 


applicant  resides  or  works.  The  course 
must  be  designed  to  enhance  the  skills 
of  new  or  experienced  judges  and  court 
managers;  address  any  of  the  topics 
listed  in  the  Institute's  Special  Interest 
categories;  or  be  offered  by  a  recognized 
graduate  program  for  judges  or  court 
managers.  The  annual  or  mid-year 
meeting  of  a  State  or  national 
organization  of  which  the  applicant  is  a 
member  does  not  qualify  as  an  out-of- 
State  educational  program  for 
scholarship  purposes,  even  though  it 
mav  include  workshops  or  other 
training  sessions. 

Applicants  are  encouraged  not  to  wait 
for  the  decision  on  a  scholarship  to 
register  for  an  educational  program  they 
wish  to  attend. 

3   Forms 

(I.  Scholarship  Application — FORM 
S-3  I  Appendix  H).  The  Scholarship 
.-Application  requests  basic  information 
about  the  applicant  and  the  educational 
program  the  applic:ant  would  like  to 
attend.  It  also  addresses  the  applicant's 
commitment  to  share  the  skills  and 
knowledge  gained  with  local  court 
colleagues  and  to  submit  an  evaluation 
of  the  program  the  applicant  attends. 
The  Scholarship  .Application  must  bear 
the  original  signature  of  the  applicant. 
Faxed  or  photocopied  signatures  will 
not  be  accepted. 

b.  Scholarship  Application 
Concurrence— FORM  S-2  {Appendix  H). 
Judges  and  court  managers  applying  for 
Scholarships  must  submit  the  written 
concurrence  of  the  Chief  Justice  of  the 
State's  Supreme  Court  (or  the  Chief 
Justice's  designee)  on  the  Institute's 
Judicial  Education  Scholarship 
Concurrence  form  (see  Appendix  H). 
The  signature  of  the  presiding  judge  of 
the  applicant's  court  cannot  be 
substituted  for  that  of  the  Chief  Justice 
or  the  Chief  Justice's  designee.  Court 
managers,  other  than  elected  clerks  of 
court,  also  must  submit  a  letter  of 
support  from  their  immediate 
supervisors. 

4.  Submission  Requirements 

Scholarship  applications  must  be 
submitted  during  the  periods  specified 
below: 

October  6  and  December  1,  2003,  for 
programs  beginning  between  January  1 
and  March  31,  2004; 

January  5  and  March  1,  2004  for 
programs  beginning  between  April  1 
and  June  30,  2004; 

April  5  and  May  31,  2004  for 
programs  begimiing  between  July  1  and 
September  30,  2004; 

July  6  and  August  30,  2004  for 
programs  beginning  between  October  1 
and  December  31,  2004;  and 
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October  4  and  November  29,  2004  for 
programs  begirming  between  January  1 
and  March  31,  2005. 

No  exceptions  or  extensions  will  be 
granted.  Applications  sent  prior  to  the 
beginning  of  an  application  period  will 
be  treated  as  having  been  sent  one  week 
after  the  beginning  of  that  application 
period.  All  the  required  items  must  be 
received  for  an  application  to  be 
considered.  If  the  Concurrence  form  or 
letter  of  support  is  sent  separately  from 
the  application,  the  postmark  date  of  the 
last  item  to  be  sent  will  be  used  in 
applying  the  above  criteria. 

All  applications  should  be  sent  by 
mail  or  courier  (not  fax  or  e-m£ul)  to: 
Scholarship  Program  Coordinator,  State 
Justice  Institute,  1650  King  Street,  Suite 
600.  Alexandria,  VA  22314. 

Vn.  Application  Review  Procedures 

A.  Preliminary  Inquiries 

The  Institute  staff  will  answer 
inquiries  concerning  application 
procedures.  The  staff  contact  will  be 
named  in  the  Institute's  letter 
acknowledging  receipt  of  the 
application. 

B.  Selection  Criteria 

1 .  Project  Grant  and  Continuation  Grant 
Applications 

a.  All  applications  will  be  rated  on  the 
basis  of  the  criteria  set  forth  below.  The 
Institute  will  accord  the  greatest  weight 
to  the  following  criteria: 

(1)  The  soundness  of  the 
methodology; 

(2)  The  demonstration  of  need  for  the 
project; 

(3)  The  appropriateness  of  the 
proposed  evaluation  design; 

(4)  The  applicant's  management  plan 
and  organizational  capabilities; 

(5)  The  qualifications  of  the  project's 
staff; 

(6)  The  products  and  benefits 
resulting  from  the  project,  including  the 
extent  to  which  the  project  will  have 
long-term  benefits  for  State  coiuts  across 
the  nation; 

(7)  The  degree  to  which  the  findings, 
procediu'es,  training,  technology,  or 
other  results  of  the  project  can  be 
transferred  to  other  jurisdictions; 

(8)  The  reasonableness  of  the 
proposed  budget; 

(9)  The  demonstration  of  cooperation 
and  support  of  other  agencies  that  may 
be  affected  by  the  project;  and 

(10)  The  proposed  project's 
relationship  to  one  of  the  Special 
Interest  categories  set  forth  in  section 

n.A. 

b.  For  continuation  grant  applications, 
the  key  findings  and  reconunendations 
of  evaluations  and  the  proposed 


responses  to  those  findings  and 
recommendations  also  will  be 
considered. 

c.  In  determining  which  projects  to 
support,  the  Institute  will  also  consider 
whether  the  applicant  is  a  State  covut, 
a  national  court  support  or  education 
organization,  a  non-court  unit  of 
government,  or  other  type  of  entity 
eligible  to  receive  grants  under  the 
Institute's  enabling  legislation  [see 
section  IV.);  the  availability  of  financial 
assistance  from  other  sovuces  for  the 
project;  the  amount  and  nature  (cash 
and  in-kind)  of  the  applicant's  match; 
the  extent  to  which  the  proposed  project 
would  also  benefit  the  Federal  courts  or 
help  State  courts  enforce  Federal 
constitutional  and  legislative 
requirements;  and  the  level  of 
appropriations  available  to  the  Institute 
in  the  current  year  and  the  amount 
expected  to  be  available  in  succeeding 
fiscal  years. 

2.  Technical  Assistance  Grant 
Applications 

Technical  Assistance  Grant 
applications  will  be  rated  on  the  basis 
of  the  following  criteria: 

a.  Whether  the  assistance  would 
address  a  critical  need  of  the  court; 

b.  The  soundness  of  the  technical 
assistance  approach  to  the  problem; 

c.  The  qualifications  of  the 
consultant(s)  to  be  hired,  or  the  specific 
criteria  that  will  be  used  to  select  the 
consultant(s); 

d.  The  coiut's  conunitment  to  act  on 
the  consultant's  reconmiendations;  and 

e.  The  reasonableness  of  the  proposed 
budget. 

The  Institute  also  will  consider  factors 
such  as  the  level  and  nature  of  the 
match  that  would  be  provided,  diversity 
of  subject  matter,  geographic  diversity, 
the  level  of  appropriations  available  to 
the  Institute  in  the  cmrent  year,  and  the 
amount  expected  to  be  available  in 
succeeding  fiscal  years. 

3.  Judicial  Branch  Education  Technical 
Assistance  Grant  Applications 

Judicial  Branch  Education  Technical 
Assistance  Grant  applications  will  be 
rated  on  the  basis  of  the  following 
criteria: 

a.  For  on-site  consultant  assistance: 

(1)  Whether  the  assistance  would 
address  a  critic?!  need  of  the  court; 

(2)  The  soimdness  of  the  technical 
assistance  approach  to  the  problem; 

(3)  The  qualifications  of  the 
consultant(s)  to  be  hired,  or  the  specific 
criteria  that  will  be  used  to  select  the 
consuhant(s); 

(4)  The  court's  commitment  to  act  on 
the  consultant's  recommendations;  and 

(5)  The  reasonableness  of  the 
proposed  budget. 


b.  For  curriculum  adaptation  projects: 

(1)  The  goals  and  objectives  of  the 
proposed  project; 

(2)  The  need  for  outside  funding  to 
support  the  program; 

(3)  The  appropriateness  of  the 
approach  in  achieving  the  project's 
educational  objectives; 

(4)  The  likelihood  of  effective 
implementation  and  integration  of  the 
modified  curriculum  into  the  State's  or 
local  jurisdiction's  ongoing  educational 
programming;  and 

(5)  Expressions  of  interest  by  the 
judges  and/or  court  personnel  who 
would  be  directiy  involved  in  or 
affected  by  the  project. 

The  Institute  will  also  consider  factors 
such  as  the  reasonableness  of  the 
amount  requested,  compliance  with 
match  requirements,  diversity  of  subject 
matter,  geographic  diversity,  the  level  of 
appropriations  available  in  the  current 
year,  and  the  amount  expected  to  be 
available  in  succeeding  fiscal  years. 

4.  Scholarships 

Scholarships  will  be  awarded  on  the 
basis  of: 

a.  The  date  on  which  the  application 
and  concurrence  (and  support  letter,  if 
required)  were  sent; 

b.  The  unavailability  of  State  or  local 
funds  to  cover  the  costs  of  attending  the 
program  or  scholarship  funds  from 
another  source; 

c.  The  absence  of  educational 
programs  in  the  applicant's  State 
addressing  the  topic(s)  covered  by  the 
educational  program  for  which  the 
scholarship  is  being  sought; 

d.  Geographic  balance  among  the 
recipients; 

e.  The  balance  of  scholarships  among 
educational  programs; 

{.  The  balance  of  scholarships  among 
the  types  of  courts  represented;  and 

g.  The  level  of  appropriations 
available  to  the  Institute  in  the  current 
year  and  the  amount  expected  to  be 
available  in  succeeding  fiscal  years. 

The  postmark  or  courier  receipt  will 
be  used  to  determine  the  date  on  which 
the  application  form  and  other  required 
items  were  sent. 

C.  Review  and  Approval  Process 

1 .  Project  and  Continuation  Grant 
Applications 

The  Institute's  Board  of  Directors  will 
review  the  applications  competitively. 
The  Institute  staff  will  prepare  a 
narrative  summary  and  a  rating  sheet 
assigning  points  for  each  relevant 
selection  criterion  for  applications  that 
fall  within  the  scope  of  the  Institute's 
grant  program  and  merit  serious 
consideration  by  the  Board.  The  staff 
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will  also  prepare  a  list  of  those 
applications  that,  in  the  judgment  of  the 
Executive  Director,  propose  projects  that 
lie  outside  the  scope  of  the  Institute's 
program  or  are  not  likelv  to  merit 
serious  consideration  bv  the  Board.  The 
staff  will  present  the  narrative 
summaries,  rating  sheets,  and  list  of 
non-reviewed  papers  to  the  Board  for  its 
review   Board  committees  will  review 
application  summaries  within  assigned 
program  areas  and  prepare 
recommendations  for  the  full  Board 
The  full  Board  of  Directors  will  then 
decide  which  pro)ects  it  will  fund  The 
decision  to  fund  a  project  is  solely  that 
of  the  Board  of  Directors 

The  Chairman  of  the  Board  will  sign 
approved  awards  on  behalf  of  the 
Institute 

2.  Technical  Assistance  and  (udicial 
Branch  Education  Technical  Assistance 
Cirant  Applications 

The  Institute  staff  will  prepare  a 
narrative  summarv'  of  each  application 
and  a  rating  sheet  assigning  points  for 
each  relevant  selection  criterion.  A 
committee  of  the  Board  of  Directors  will 
review  the  applications  competitively. 
The  Board  of  Directors  has  delegated  its 
authoritv  to  approve  Technical 
Assistance  and  (udicial  Branch 
Education  Technical  Assistance  Grants 
to  the  committee  established  for  each 
program 

The  Chairman  of  the  Board  will  sign 
approved  awards  on  behalf  of  the 
Institute. 

3.  Scholarships 

A  committee  of  the  Institute's  Board 
of  Directors  will  review  Scholarship 
applications  quarterlv  The  Board  of 
Directors  has  delegated  its  authonfv  tu 
approve  Scholarships  to  the  committee 
established  for  the  program. 

The  Chairman  nf  the  Board  will  sign 
approved  awards  on  behalf  of  the 
Institute 

D.  Return  Policy 

Unless  d  spetific  request  is  made, 
unsuccessful  applications  will  not  be 
returned   Applicants  are  advised  that 
Institute  records  are  subject  to  the 
provisions  of  the  Federal  Freedom  of 
information  Act.  .t  U  S.C.  552. 

E.  Xotification  of  Board  Decision 

1.  The  Institute  will  send  written 
notice  to  applicants  concerning  all 
Board  decisions  to  approve,  defer,  or 
deny  their  respective  applications.  For 
all  applications  (except  Scholarships). 
the  Institute  also  will  convev  the  key 
issues  and  questions  that  arose  during 
the  review  process.  A  decision  by  the 
Board  to  deny  an  application  may  not  be 


appealed,  but  it  does  not  prohibit 
resubmission  of  a  proposal  based  on 
that  application  in  a  subse^quent  funding 
(  vcle  The  Institute  will  also  notify  the 
State  court  administrator  when  grants 
are  approved  by  the  Board  to  support 
projects  that  will  be  conducted  by  or 
involve  courts  in  that  State. 

2.  The  Institute  intends  to  notify'  each 
Scholarship  applicant  of  the  Board 
committee's  decision  within  30  days 
after  the  close  of  the  relevant 
application  period. 

F  Response  to  S'otification  of  Approval 

With  the  exception  of  those  approved 
for  Scholarships,  applicants  have  30 
days  fnim  the  date  of  the  letter  notifying 
them  that  the  Board  has  approved  their 
application  to  respond  to  any  revisions 
requested  bv  the  Board.  If  the  requested 
revisions  (or  a  reasonable  schedule  for 
submitting  such  revisions)  have  not 
been  submitted  to  the  Institute  within 
30  days  after  notifif:ation,  the  approval 
mav  be  rescindeii  and  the  application 
presented  to  the  Board  for 
reconsideration 

VIII,  Compliance  Requirements 

The  State  justice  Institute  Act 
contains  limitations  and  conditions  on 
grants,  contracts,  and  cooperative 
agreements  awarded  bv  the  Institute. 
The  Board  of  Directors  has  approved 
additional  policies  governing  the  use  of 
Institute  grant  funds.  These  statutory 
and  policv  requirements  are  set  fcrth 
below. 

A.  Recipients  of  Project  Grants 

1.  Advocacy 

No  fiinds  made  available  by  the 
Institute  mav  he  used  to  support  or 
f  (indut  t  training  programs  for  the 
purpose  of  advocating  particular 
nonjudicial  public  policies  or 
encouraging  nonjudicial  political 
activities   42  V  S.C.  ll)7()6(b). 

2.  Apprt)val  of  Key  Staff 

If  the  qualifications  of  an  employee  or 

consultant  assigned  to  a  key  project  staff 
position  are  not  d^'scribed  in  the 
application  or  if  there  is  a  change  of  a 
person  assigned  to  such  a  position,  the 
re<  ipient  must  submit  a  description  of 
the  qualifit  ations  of  the  newlv  assigned 
person  to  the  Institute.  Prior  written 
approval  of  the  qualifications  of  the  new 
person  assigned  to  a  key  staff  position 
must  be  received  from  the  Institute 
before  the  salary  or  consulting  fee  of 
that  person  and  associated  costs  mav  be 
paid  or  reimbursed  from  grant  funds. 

3.  Audit 

Recipients  of  project  grants  must 
provide  for  an  annual  fiscal  audit  which 


includes  an  opinion  on  whether  the 
financial  statements  of  the  grantee 
present  fairly  its  financial  position  and 
its  financial  operations  are  in 
accordance  with  generally  accepted 
accounting  principles.  (See  section  IX. K. 
of  the  Guideline  for  the  requirements  of 
such  audits.)  Scholarship  recipien's  and 
recipients  of  Solutions  Project  State 
Court  Information  Collection  Grants, 
Judicial  Branch  Education  Technical 
Assistance  Grants,  and  Technical 
Assistance  Grants  are  not  required  to 
submit  an  audit,  but  they  must  maintain 
appropriate  documentation  to  support 
all  expenditures. 

4.  Budget  Revisions 

Budget  revisions  among  direct  cost 
categories  that  (i)  transfer  grant  funds  to 
an  unbudgeted  cost  category  or  (ii) 
individually  or  cumulatively  exceed 
five  percent  of  the  approved  original 
budget  or  the  most  recently  approved 
revised  budget  require  prior  Institute 
approval. 

5.  Conflict  of  Interest 

Personnel  and  other  officials 
connected  with  Institute-funded 
programs  must  adhere  to  the  following 
requirements: 

a.  No  official  or  employee  of  a 
recipient  court  or  organization  shall 
participate  personally  through  decision, 
approval,  disapproval,  recommendation, 
the  rendering  of  advice,  investigation,  or 
otherwise  in  any  proceeding, 
application,  request  for  a  ruling  or  other 
determination,  contract,  grant, 
cooperative  agreement,  claim, 
controversy,  or  other  particular  matter 
in  which  Institute  funds  are  used, 
where,  to  his  or  her  knowledge,  he  or 
she  or  his  or  her  immediate  family, 
partners,  organization  other  than  a 
public  agency  in  which  he  or  she  is 
serving  as  officer,  director,  trustee, 
partner,  or  employee  or  any  person  or 
organization  with  whom  he  or  she  is 
negotiating  or  has  any  arrangement 
concerning  prospective  employment, 
has  a  financial  interest. 

b.  In  the  use  of  Institute  project  funds, 
an  official  or  employee  of  a  recipient 
court  or  organization  shall  avoid  any 
action  which  might  result  in  or  create 
the  appearance  of: 

(1)  Using  an  official  position  for 
private  gain;  or 

(2)  affecting  adversely  the  confidence 
of  the  public  in  the  integrity  of  the 
Institute  program. 

c.  Requests  for  proposals  or 
invitations  for  bids  issued  by  a  recipient 
of  Institute  funds  or  a  subgrantee  or 
subcontractor  will  provide  notice  to 
prospective  bidders  that  the  contractors 
who  develop  or  draft  specifications. 
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requirements,  statements  of  work,  and/ 
or  requests  for  proposals  for  a  proposed 
procurement  will  be  excluded  from 
bidding  on  or  submitting  a  proposal  to 
compete  for  the  award  of  such 
procurement. 

6.  Inventions  and  Patents 

If  any  patentable  items,  patent  rights, 
processes,  or  inventions  are  produced  in 
the  course  of  Institute-sponsored  work, 
such  fact  shall  be  promptly  and  fully 
reported  to  the  Institute.  Unless  there  is 
a  prior  agreement  between  the  grantee 
and  the  Institute  on  disposition  of  such 
items,  the  Institute  shall  determine 
whether  protection  of  the  invention  or 
discovery  shall  be  sought.  The  Institute 
will  also  determine  how  the  rights  in 
the  invention  or  discovery,  including 
rights  under  any  patent  issued  thereon, 
shall  be  allocated  and  administered  in 
order  to  protect  the  public  interest 
consistent  with  "Government  Patent 
Policy"  (President's  Memorandum  for 
Heads  of  Executive  Departments  and 
Agencies,  February  18, 1983,  and 
statement  of  Government  Patent  Policy). 

7.  Lobbying 

a.  Funds  awarded  to  recipients  by  the 
Institute  shall  not  be  used,  indirectly  or 
directly,  to  influence  Executive  Orders 
or  similar  promulgations  by  Federal, 
State  or  local  agencies,  or  to  influence 
the  passage  or  defeat  of  any  legislation 
by  Federal,  State  or  local  legislative 
bodies.  42  U.3.C.  10706(a). 

b.  It  is  the  policy  of  the  Board  of 
Directors  to  award  funds  only  to  support 
applications  submitted  by  organizations 
that  would  carry  out  the  objectives  of 
their  applications  in  an  unbiased 
manner.  Consistent  with  this  policy  and 
the  provisions  of  42  U.S.C.  10706,  the 
Institute  will  not  knowingly  award  a 
grant  to  an  applicant  that  has,  directly 
or  through  an  entity  that  is  part  of  the 
same  organization  as  the  applicant, 
advocated  a  position  before  Congress  on 
the  specific  subject  matter  of  the 
application. 

8.  Matching  Requirements 

All  grantees  other  than  scholarship 
recipients  and  individuals  who  receive 
"think  piece"  grants  are  required  to 
provide  match.  See  section  III.L.  for  the 
definition  of  match.  The  amount  and 
nature  of  required  match  depends  on 
the  type  of  organization  receiving  the 
grant  and  the  duration  of  the  Institute's 
support. 

The  grantee  is  responsible  for 
ensuring  that  the  total  amount  of  match 
proposed  is  actually  contributed.  If  a 
proposed  contribution  is  not  fully  met, 
the  Institute  may  reduce  the  award 
amount  accordingly,  in  order  to 


maintain  the  ratio  originally  provided 
for  in  the  award  agreement  (see  section 
DC.E.l.). 

The  Board  of  Directors  considers  the 
amount  and  nature  of  unrequired  match 
contributed  by  applicants  in  making 
grant  decisions.  Cash  match  and  non- 
cash match  may  be  provided,  subject  to 
the  requirements  of  subsections  a.  and 
b.  below. 

a.  New  Project  Grants. 

(1)  State  and  local  units  of 
government.  All  awards  to  courts  or 
other  units  of  State  or  local  government 
(not  including  publicly  supported 
institutions  of  higher  education)  require 
a  match  from  private  or  public  sources 
of  not  less  than  50%  of  the  total  amount 
of  the  Institute's  award.  For  example,  if 
a  State  court  or  executive  branch  agency 
receives  a  $100,000  grant  from  the 
Institute,  it  must  provide  a  $50,000 
match  (50%  of  the  $100,000  awarded  by 
SJI).  With  the  exception  of  Judicial 
Branch  Education  Technical  Assistance 
Grants,  at  least  20%  of  the  required 
match  for  a  new  grant  ($10,000  in  the 
example)  must  be  provided  in  the  form 
of  cash  rather  than  in-kind  support  (e.g., 
the  value  of  staff  time  contributed  to  the 
project). 

(2)  All  other  grantees.  All  other 
grantees  are  required  to  contribute  a 
match  of  25%  to  a  new  SJI-funded 
project.  For  excunple,  if  a  non-profit 
organization  receives  a  $100,000  grant 
from  SJI,  it  must  provide  a  $25,000 
match.  A  non-profit  organization  must 
provide  at  least  10%  of  the  required 
match  for  a  new  grant  ($2,500  in  the 
example)  in  the  form  of  cash. 

b.  Continuation  Grants.  All  grantees 
are  required  to  assume  a  greater  share  of 
project  support  over  time. 

(1)  State  and  local  units  of 
government.  State  and  local  units  of 
government  are  required  to  provide 
match  equaling  at  least  50%  of  the 
amount  provided  by  SJI  in  the  fiist  year 
of  the  project,  60%  in  the  second  year, 
75%  in  the  third  year,  90%  in  the  foiulh 
year,  and  100%  in  the  fifth  year.  For 
example,  if  SJI  awards  a  State  court 
$100,000  for  the  first  year  of  a  grant,  the 
court  would  be  required  to  provide 
$50,000  in  match.  If  the  second-year 
grant  is  also  $100,000.  the  court  is 
required  to  provide  $60,000  in  match.  A 
court  that  wishes  to  limit  its  second- 
year  contribution  to  $50,000  may  ask 
the  Institute  for  a  reduced  amount,  i.e.. 
$83,333,  in  order  to  meet  the  60% 
requirement. 

(1)  All  other  grantees.  All  other 
grantees  are  required  to  provide  match 
equaling  at  least  25%  of  the  amount 
provided  by  the  Institute  in  the  first  year 
of  the  project,  30%  in  the  second  year, 
37.5%  in  the  third  year.  45%  in  the 


fomlh  year,  and  50%  in  the  fifth  year. 
For  example,  if  the  Institute  awards  a 
non-profit  organization  $100,000  for  the 
first  year  of  a  grant,  the  organization 
must  provide  $25,000  in  match.  If  the 
second-year  grant  is  also  $100,000,  the 
grantee  is  required  to  provide  $30,000  in 
match.  An  organization  that  wishes  to 
limit  its  second-year  contribution  to 
$25,000  may  ask  the  Institute  for  a 
reduced  amount,  i.e.,  $83,333.  in  order 
to  meet  the  30%  requirement, 
c.  Waiver. 

(1)  Match  generally. 

(a)  The  match  requirement  for  State 
and  local  units  of  government  may  be 
waived  in  exceptionally  rare 
circumstances  upon  the  request  of  the 
Chief  Justice  of  the  highest  court  in  the 
State  and  approval  by  the  Board  of 
Directors.  42  U.S.C.  10705(d). 

(b)  The  match  requirement  for  all 
other  grantees  required  to  provide 
match  may  be  waived  in  exceptionally 
rare  circumstances  upon  the  request  of 
an  appropriate  official  and  approval  by 
the  Board  of  Directors 

(2)  Cash  match.  For  all  grantees 
required  to  provide  cash  match,  the 
requirement  may  be  waived  upon  the 
applicant's  demonstration  that 
providing  the  required  cash  match  will 
cause  the  appliccmt  a  financial  hardship. 

(3)  The  Board  of  Directors  encourages 
all  applicants  to  provide  the  maximum 
amount  of  in-kind  and  cash  match 
possible,  even  if  a  waiver  is  approved. 
The  amount  and  nature  of  match  are 
criteria  in  the  grant  selection  process. 
See  section  VII. B. I.e. 

9.  Nondiscrimination 

No  person  may,  on  the  basis  of  race, 
sex,  national  origin,  disability,  color,  or 
creed  be  excluded  from  participation  in, 
denied  the  benefits  of.  or  otherwise 
subjected  to  discrimination  under  any 
program  or  activity  supported  by 
Institute  funds.  Recipients  of  Institute 
funds  must  immediately  take  any 
measures  necessary  to  effectuate  this 
provision. 

10.  Political  Activities 

No  recipient  may  contribute  or  make 
available  Institute  funds,  program 
personnel,  or  equipment  to  any  political 
party  or  association,  or  the  campaign  of 
any  candidate  for  public  or  party  office. 
Recipients  are  also  prohibited  from 
using  funds  in  advocating  or  opposing 
any  ballot  measure,  initiative,  or 
referendum.  Officers  and  employees  of 
recipients  shall  not  intentionally 
identify'  the  Institute  or  recipients  with 
any  partisan  or  nonpartisan  political 
activity  associated  with  a  political  party 
or  association,  or  the  campaign  of  any 
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candidate  for  public  or  peirty  office.  42 
U.S.C.  10706(a). 

11.  Products 

a.  Acknowledgment,  Logo,  and 
Disclaimer 

(1)  Recipients  of  Institute  funds  must 
acknowledge  prominently  on  all 
products  developed  with  grant  funds 
that  support  was  received  from  the 
Institute.  The  "SJI"  logo  must  appear  on 
the  front  cover  of  a  written  product,  or 
in  the  opening  frames  of  a  video 
product,  unless  another  placement  is 
approved  in  writing  by  the  Institute. 
This  includes  final  products  printed  or 
otherwise  reproduced  during  the  grant 
period,  as  well  as  reprmtings  or 
reproductions  of  those  materials 
following  the  end  of  the  grant  period  A 
camera-ready  logo  sheet  is  available 
from  the  Institute  upon  request 

(2)  Recipients  also  must  display  the 
following  disclaimer  on  all  grant 
products:  "This  [document,  film, 
videotape,  etc.)  was  developed  under 
[grant/cooperative  agreement]  number 
SJI-[insert  number]  from  the  State 
justice  Institute.  The  points  of  view 
expressed  are  those  of  the  [author(s], 
filmmaker(s),  etc.]  and  do  not 
necessarily  represent  the  official 
position  or  policies  of  the  State  Justice 
Institute." 

b.  Charges  for  Grant-Related 
Products/Recovery  of  Costs. 

(1)  When  Institute  funds  fully  cover 
the  cost  of  developing,  producing,  and 
disseminating  a  product  (e.g..  a  report, 
curriculum,  videotape,  or  software),  the 
product  should  be  distributed  to  the 
field  without  charge  When  Institute 
funds  only  partially  cover  the 
development,  production,  or 
dissemination  costs,  the  grantee  may, 
with  the  Institute's  prior  written 
approval,  recover  its  costs  for 
developing,  producing,  and 
disseminating  the  material  to  those 
requesting  it,  to  the  extent  that  those 
costs  were  not  covered  by  Institute 
funds  or  grantee  matching 
contributions. 

(2)  Applicants  should  disclose  their 
intent  to  sell  grant-related  products  in 
the  application.  Grantees  must  obtain 
the  written  prior  approval  of  the 
Institute  of  their  plans  to  recover  project 
costs  through  the  sale  of  grant  products. 
Written  requests  to  recover  costs 
ordinarily  should  be  received  during  the 
grant  period  and  should  specif\'  the 
nature  and  extent  of  the  costs  to  be 
recouped,  the  reason  that  such  costs 
were  not  budgeted  (if  the  rationale  was 
not  disclosed  in  the  approved 
application),  the  number  of  copies  to  be 
sold,  the  intended  audience  for  the 
products  to  be  sold,  and  the  proposed 


sale  price.  If  the  product  is  to  be  sold 
for  more  than  $25,  the  written  request 
also  should  include  a  detailed 
itemization  of  costs  that  will  be 
recovered  and  a  certification  that  the 
costs  were  not  supported  by  either 
Institute  grant  funds  or  grantee 
matching  contributions. 

(3)  In  the  event  that  the  sale  of  grant 
products  results  in  revenues  that  exceed 
the  costs  to  develop,  produce,  and 
disseminate  the  product,  the  revenue 
must  continue  to  be  used  for  the 
authorized  purposes  of  the  Institute- 
funded  project  or  other  purposes 
consistent  with  the  State  lustice 
Institute  Act  that  have  been  approved  by 
the  Institute.  .See  sections  III.O.  and 
IX. G.  for  requirements  regarding  project- 
related  income  realized  during  the 
project  period, 

( .  Copyrights  Except  as  otherwise 
provided  in  the  terms  and  conditions  of 
an  Institute  award,  a  recipient  is  free  to 
copyright  any  books,  publications,  or 
other  copyrightable  materials  developed 
in  the  course  of  an  Institute-supported 
project,  but  the  Institute  shall  reserve  a 
rovalty-free,  nonexclusive  and 
irrevocable  right  to  reproduce,  publish, 
or  otherwise  use,  and  to  authorize 
others  to  use,  the  materials  for  purposes 
consistent  with  the  .State  Justice 
Institute  Act. 

d.  Distribution.  In  addition  to  the 
distribution  specified  in  the  grant 
application,  grantees  shall  send: 

(1)  Fifteen  (15)  copies  of  each  final 
product  developed  with  grant  funds  to 
the  Institute,  unless  the  product  was 
developed  under  either  a  Technical 
Assistance  or  a  Judicial  Branch 
Education  Technical  Assistance  grant, 
in  which  case  submission  of  2  copies  is 
reauired; 

(2)  An  electronic  version  of  the 
product  in  html  or  pdf  format  to  the 
Institute;  and 

(3)  One  copv  of  each  final  product 
developed  with  grant  funds  to  the 
librarv  established  in  each  State  to 
collect  materials  prepared  with  Institute 
support.  (A  list  of  the  libraries  is 
contained  in  appendix  C.  Labels  for 
these  libraries  are  available  on  the 
Institute's  Web  site, 

^^■}^■^^  stateiustice.org.)  Grantees  that 
develop  web-based  electronic  products 
must  send  a  hard-copv  document  to  the 
SJI-designated  libraries  and  other 
appropriate  audiences  to  alert  them  to 
the  availability  of  the  Web  site  or 
electronic  product.  Recipients  of 
Judicial  Branch  Education  Technical 
Assistance  and  Technical  Assistance 
Grants  are  not  required  to  submit  final 
products  to  State  libraries. 

(5)  A  press  release  describing  the 
project  and  announcing  the  results  to  a 


list  of  national  and  State  judicial  branch 
organizations  provided  by  the  Institute. 

e.  Institute  Approval.  No  grant  funds 
may  be  obligated  for  publication  or 
reproduction  of  a  final  product 
developed  with  grant  funds  without  the 
written  approval  of  the  Institute. 
Grantees  shall  submit  a  final  draft  of 
each  written  product  to  the  Institute  for 
review  and  approval.  The  draft  must  be 
submitted  at  least  30  days  before  the 
product  is  scheduled  to  be  sent  for 
publication  or  reproduction  to  permit 
Institute  review  and  incorporation  of 
any  appropriate  changes  required  by  the 
Institute.  Grantees  must  provide  for 
timely  reviews  by  the  Institute  of 
videotape  or  CD-ROM  products  at  the 
treatment,  script,  rough  cut,  and  final 
stages  of  development  or  their 
equivalents. 

/  Original  Material.  All  products 
prepared  as  the  result  of  Institute- 
supported  projects  must  be  originally- 
developed  material  unless  otherwise 
specified  in  the  award  documents. 
Material  not  originally  developed  that  is 
included  in  such  products  must  be 
properly  identified,  whether  the 
material  is  in  a  verbatim  or  extensive 
paraphrase  format. 

12.  Prohibition  Against  Litigation 
Support 

No  funds  made  available  by  the 
Institute  may  be  used  directly  or 
indirectly  to  support  legal  assistance  to 
parties  in  litigation,  including  cases 
involving  capital  punishment. 

13.  Reporting  Requirements 

a.  Recipients  of  Institute  funds  other 
than  Scholarships  must  submit 
Quarterly  Progress  and  Financial  Status 
Reports  within  30  days  of  the  close  of 
each  calendar  quarter  (that  is,  no  later 
than  January  30,  April  30,  July  30,  and 
October  30).  Two  copies  of  each  report 
must  be  sent.  The  Quarterly  Progress 
Reports  shall  include  a  narrative 
description  of  project  activities  during 
the  calendar  quarter,  the  relationship 
between  those  activities  and  the  task 
schedule  and  objectives  set  forth  in  the 
approved  application  or  an  approved 
adjustment  thereto,  any  significant 
problem  areas  that  have  developed  and 
how  they  will  be  resolved,  and  the 
activities  scheduled  during  the  next 
reporting  period. 

b.  The  quarterly  Financial  Status 
Report  must  be  submitted  in  accordance 
with  section  IX. H. 2.  of  this  Guideline.  A 
final  project  Progress  Report  and 
Financial  Status  Report  shall  be 
submitted  within  90  days  after  the  end 
of  the  grant  period  in  accordance  with 
section  IX.L.l.  of  this  Guideline. 
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14.  Research 

a.  Availability  of  Research  Data  for 
Secondary  Analysis.  Upon  request, 
grantees  must  make  available  for 
secondary  analysis  a  diskette(s)  or  data 
tape(s)  containing  research  and 
evaluation  data  collected  under  an 
Institute  grant  and  the  accompanying 
code  manual.  Grantees  may  recover  the 
actual  cost  of  duplicating  and  mailing  or 
otherwise  transmitting  the  data  set  and 
manual  from  the  person  or  organization 
requesting  the  data.  Grantees  may 
provide  the  requested  data  set  in  the 
format  in  which  it  was  created  and 
analyzed. 

b.  Confidentiality  of  Information. 
Except  as  provided  by  Federal  law  other 
than  the  State  Justice  Institute  Act,  no 
recipient  of  financial  assistance  from  SJI 
may  use  or  reveal  any  research  or 
statistical  information  furnished  under 
the  Act  by  any  person  and  identifiable 
to  any  specific  private  person  for  any 
purpose  other  than  the  purpose  for 
which  the  information  was  obtained. 
Such  information  and  copies  thereof 
shall  be  immune  from  legal  process,  and 
shall  not,  without  the  consent  of  the 
person  furnishing  such  information,  be 
admitted  as  evidence  or  used  for  any 
purpose  in  any  action,  suit,  or  other 
judicial,  legislative,  or  administrative 
proceedings. 

c.  Human  Subject  Protection.  All 
research  involving  human  subjects  shall 
be  conducted  with  the  informed  consent 
of  those  subjects  and  in  a  manner  that 
will  ensure  their  privacy  and  freedom 
from  risk  or  harm  and  the  protection  of 
persons  who  are  not  subjects  of  the 
research  but  would  be  affected  by  it, 
unless  such  procedures  and  safeguards 
would  make  the  research  impractical.  In 
such  instances,  the  Institute  must 
approve  procedures  designed  by  the 
grantee  to  provide  human  subjects  with 
relevant  information  about  the  research 
after  their  involvement  and  to  minimize 
or  eliminate  risk  or  harm  to  those 
subjects  due  to  their  participation. 

15.  State  and  Local  Court  Applications 

Each  application  for  funding  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State's 
Supreme  Court,  or  its  designated  agency 
or  council.  The  Supreme  Court  or  its 
designee  shall  receive,  administer,  and 
be  accountable  for  all  funds  awarded  on 
the  basis  of  such  an  application.  42 
U.S.C.  10705(b)(4). 

16.  Supplantation  and  Construction 

To  ensure  that  funds  are  used  to 
supplement  and  improve  the  operation 
of  State  courts,  rather  than  to  support 
basic  court  services,  funds  shall  not  be 
used  for  the  following  purposes: 


a.  To  supplant  State  or  local  funds 
supporting  a  program  or  activity  (such 
as  paying  the  salary  of  court  employees 
who  would  be  performing  their  normal 
duties  as  part  of  the  project,  or  paying 
rent  for  space  which  is  part  of  the 
court's  normal  operations); 

b.  to  construct  court  facilities  or 
structures,  except  to  remodel  existing 
facilities  or  to  demonstrate  new 
architectural  or  technological 
techniques,  or  to  provide  temporary 
facilities  for  new  personnel  or  for 
personnel  involved  in  a  demonstration 
or  experimental  program;  or 

c.  solely  to  purchase  equipment. 

17.  Suspension  of  Funding 

After  providing  a  recipient  reasonable 
notice  and  opportunity  to  submit 
written  documentation  demonstrating 
why  fund  termination  or  suspension 
should  not  occur,  the  Institute  may 
terminate  or  suspend  funding  of  a 
project  that  fails  to  comply  substantially 
with  the  Act,  the  Guideline,  or  the  terms 
and  conditions  of  the  award.  42  U.S.C. 
10708(a). 

18.  Title  to  Property 

At  the  conclusion  of  the  project,  title 
to  all  expendable  and  nonexpendable 
personal  property  purchased  with 
Institute  funds  shall  vest  in  the  recipient 
court,  organization,  or  individual  that 
purchased  the  property  if  certification  is 
made  to  and  approved  by  the  Institute 
that  the  property  will  continue  to  be 
used  for  the  authorized  purposes  of  the 
Institute-funded  project  or  other 
purposes  consistent  with  the  State 
Justice  Institute  Act.  If  such  certification 
is  not  made  or  the  Institute  disapproves 
such  certification,  title  to  all  such 
property  with  an  aggregate  or  individual 
value  of  $1,000  or  more  shall  vest  in  the 
Institute,  which  will  direct  the 
disposition  of  the  property. 

B.  Recipients  of  Judicial  Branch 
Education  Technical  Assistance  and 
Technical  Assistance  Grants 

Recipients  of  Judicial  Branch 
Education  Technical  Assistance  and 
Technical  Assistance  Grants  must 
comply  with  the  requirements  listed  in 
section  VIII. A.  (except  the  requirements 
pertaining  to  audits  in  section  VIII. A. 3. 
and  product  dissemination  in  section 
VIII.A.ll.d.  and  e.)  and  the  reporting 
requirements  below: 

1.  Judicial  Branch  Education  Technical 
Assistance  Grant  Reporting 
Requirements 

Recipients  of  Judicial  Branch 
Education  Technical  Assistance  Grants 
must: 


a.  Submit  one  copy  of  the  manuals, 
handbooks,  conference  packets,  or 
consultant's  report  developed  under  the 
grant  at  the  conclusion  of  the  grant 
period,  along  with  a  final  report  that 
includes  any  evaluation  results  and 
explains  how  the  grantee  intends  to 
present  the  educational  program  in  the 
future  and/or  implement  the 
consultant's  recommendations,  as  well 
as  two  copies  of  the  consultant's  report; 
and 

b.  complete  a  Technical  Assistance 
Evaluation  Form  at  the  conclusion  of 
the  grant  period,  if  appropriate. 

2.  Technical  Assistance  Grant  Reporting 
Requirements 

Recipients  of  Technical  Assistance 
Grants  must: 

a.  Submit  to  the  Institute  one  copy  of 
a  final  report  that  explains  how  it 
intends  to  act  on  the  consultant's 
recommendations,  as  well  as  two  copies 
of  the  consultant's  vsTitten  report;  and 

b.  complete  a  Technical  Assistance 
Evaluation  Form  at  the  conclusion  of 
the  grant  period. 

C.  Scholarship  Recipients 

1.  Scholarship  recipients  are 
responsible  for  disseminating  the 
information  received  from  the  course  to 
their  court  colleagues  locally  and,  if 
possible,  throughout  the  State  (e.g.,  by 
developing  a  formal  seminar,  circulating 
the  written  material,  or  discussing  the 
information  at  a  meeting  or  conference). 

Recipients  also  must  submit  to  the 
Institute  a  certificate  of  attendance  at 
the  program,  an  evaluation  of  the 
educational  program  they  attended,  and 
a  copy  of  the  notice  of  any  scholarship 
funds  received  from  other  sources.  A 
copy  of  the  evaluation  must  be  sent  to 
the  Chief  Justice  of  the  Scholarship 
recipient's  State.  A  State  or  local 
jurisdiction  may  impose  additional 
requirements  on  scholarship  recipients. 

2.  To  receive  the  funds  authorized  by 
a  scholarship  award,  recipients  must 
submit  a  Scholarship  Payment  Voucher 
(Form  S3)  together  with  a  tuition 
statement  from  the  program  sponsor, 
and  a  transportation  fare  receipt  (or 
statement  of  the  driving  mileage  to  and 
from  the  recipient's  home  to  the  site  of 
the  educational  program). 

Scholarship  Payment  Vouchers 
should  be  submitted  within  90  days 
after  the  end  of  the  course  which  the 
recipient  attended. 

3.  Scholarship  recipients  are 
encouraged  to  check  with  their  tax 
advisors  to  determine  whether  the 
scholarship  constitutes  taxable  income 
under  Federal  and  State  law. 
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IX.  Financial  Requirements 

A  Purpose 

The  purpose  of  this  section  is  to 
establish  accounting  system 
requirements  and  offer  guidance  on 
procedures  to  assist  all  grantees, 
subgrantees,  contractors,  and  other 
organizations  in: 

1.  Complying  with  the  statutory 
requirements  for  the  award, 
disbursement,  and  accounting  of  funds; 

2.  complying  with  regulator,' 
requirements  of  the  Institute  for  the 
financial  management  and  disposition 
of  funds; 

3.  generating  financial  data  to  be  used 
in  planning,  managing,  and  controlling 
projects;  and 

4  facilitating  an  effective  audit  of 
funded  programs  and  projects. 

B  References 

Except  where  inronsistent  with 
specific  provisions  of  this  Guideline,  the 
following  circulars  are  applicable  to 
Institute  grants  and  cooperative 
agreements  under  the  same  terms  and 
conditions  that  applv  to  Federal 
grantees  The  circulars  supplement  the 
requirements  of  this  section  for 
accounting  svstems  and  financial 
record-keeping  and  provide  additional 
guidance  cm  how  these  requirements 
mav  be  satisfied  (Circulars  may  be 
obtained  from  OMB  bv  calling  202-395- 
,5080  or  visiting  the  OMB  Web  site  at 
wwv^.whitehouse.gov  /OMB.) 

1.  Office  of  Management  and  BucigPt 
(OMBI  CiiTular  A-Jl.  Cost  Principles  for 
Educational  Institutions. 

2  Office  of  Management  and  Budget 
lOMBi  Circular  A-fi7.  Cost  Prmciples  for 
State  and  Local  Governments. 

3  Office  uf  Management  and  Budget 
lOMBi  Circular  A-88  (revised),  Indirect  Cost 
Rates.  ,\udit  and  .\udit  Fn!lovv-up  at 
Educational  Institutions 

4  Office  of  Management  and  Budget 
lOMBi  Circular  A- 102.  rniform 
.•\dininistrative  Requirements  for  Grants-in- 
.■\id  to  State  and  Local  Giivernments 

5,  Office  of  Management  and  Budget 
lOMBI  Circular  A~l  U).  Grants  and 
.Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  Other  Non-Profit 
Organizations. 

fi.  Office  of  Management  and  Budget 
lOMBi  Circular  A-122.  Cost  Principles  for 
Non-profit  Organizations 

"   Office  of  Management  and  Budget 
lOMBi  Circular  A-12H.  .Audits  of  State  and 
Local  Governments. 

8.  Office  of  Management  and  Budget 
(OMB I  Circular  A-n3.  .Audits  of  Institutions 
of  Higher  Education  and  Other  Non-profit 
Institutions. 


C.  Supervision  and  Monitoring 
Responsibilities 

1.  Grantee  Responsibilities 

All  grantees  receiving  awards  from 
the  Institute  are  responsible  for  the 
management  and  fiscal  control  of  all 
fimds.  Responsibilities  include 
accounting  for  receipts  and 
e.xpenditures.  maintaining  adequate 
financial  records,  and  refunding 
e.xpenditures  disallowed  by  audits. 

2.  Responsibilities  of  State  Supreme 
Court 

a.  Eac;h  application  for  funding  from 
a  State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State's 
Supreme  Court,  or  its  designated  agency 
or  council  [See  section  III.F.) 

b.  The  State  Supreme  Court  or  its 
designee  shall  receive  all  Institute  funds 
awarded  to  such  courts;  be  responsible 
for  assuring  proper  administration  of 
Institute  funds;  and  be  responsible  for 
all  aspects  of  the  project,  including 
proper  af:counting  and  financial  record- 
keeping bv  the  subgrantee.  These 
responsibilities  include: 

(1)  Reviewing  Financial  Operations. 
The  State  Supreme  Court  or  its  designee 
should  be  familiar  with,  and 
periodit:allv  monitor,  its  subgrantees' 
financial  operations,  records  system, 
and  pro(  edures.  Particular  attention 
should  be  directed  to  the  maintenance 
of  current  financial  data. 

(2)  Recording  Financial  Activities. 
The  subgrantees  grant  awiird  or  contract 
obligation,  as  well  as  cash  advances  and 
other  financial  activities,  should  be 
recorded  in  the  financial  records  of  the 
State  Supreme  Court  or  its  designee  in 
summary  form.  .Subgrantee  expenditures 
should  be  recorded  on  the  books  of  the 
State  Supreme  Court  or  evidenced  by 
report  forms  duly  filed  by  the 
subgrantee.  Matching  contributions 
providt^d  by  subgrantees  should 
likewise  be  recorded,  as  should  any 
project  income  resulting  from  program 
operations. 

(.3)  Budgeting  and  Budget  Review  The 
.State  Supreme  Court  or  its  designee 
should  ensure  that  each  subgrantee 
prepares  an  adequate  budget  as  the  basis 
for  its  award  commitment.  The  State 
Supreme  Court  maintain  the  detail  of 
each  project  budget  on  file. 

(4)  Accounting  for  Match.  The  State 
Supreme  Court  or  its  designee  will 
ensure  that  subgrantees  c:omply  with  the 
match  recjuirements  specified  in  this 
(kiideline  [see  section  VIII. A. 8.). 

[n]  Audit  Requirement  The  .State 
Supreme  {^ourt  or  its  designee  is 
required  to  ensure  that  subgrantees  meet 
the  necessary  audit  requirements  set 


forth  by  the  Institute  (see  sections  K. 
below  and  VIII.A.3.) 

(6)  Reporting  Irregularities.  The  State 
Supreme  Court,  its  designees,  and  its 
subgrantees  are  responsible  for 
promptly  reporting  to  the  Institute  the 
nature  and  circumstances  surrounding 
any  financial  irregularities  discovered. 

D.  Accounting  System 

The  grantee  is  responsible  for 
establishing  and  maintaining  an 
adequate  system  of  accounting  and 
internal  controls  and  for  ensuring  that 
an  adequate  system  exists  for  each  of  its 
subgrantees  and  contractors.  An 
acceptable  and  adequate  accounting 
system; 

1.  Properly  accounts  for  receipt  of 
funds  under  each  grant  awarded  and  the 
expenditure  oMunds  for  each  grant  by 
category  of  expenditure  (including 
matching  contributions  and  project 
income): 

2.  Assures  that  expended  funds  are 
applied  to  the  appropriate  budget 
category  included  within  the  approved 
grant; 

3.  Presents  and  classifies  historical 
costs  of  the  grant  as  required  for 
budgetary  and  evaluation  purposes; 

4.  Provides  cost  and  property  controls 
to  assure  optimal  use  of  grant  funds; 

5.  Is  integrated  with  a  system  of 
infernal  controls  adequate  to  safeguard 
the  funds  and  assets  covered,  check  the 
accuracy  and  reliability  of  the 
accounting  data,  promote  operational 
efficiency,  and  assure  conformance  with 
any  general  or  special  conditions  of  the 
grant; 

6.  Meets  the  prescribed  requirements 
for  periodic  financial  reporting  of 
operations;  and 

7.  Provides  financial  data  for 
planning,  control,  measurement,  and 
evaluation  of  direct  and  indirect  costs. 

E.  Total  Cost  Budgeting  and  Accounting 

Accounting  for  all  funds  awarded  by 
the  Institute  must  be  structured  and 
executed  on  a  total  project  cost  basis. 
That  is,  total  project  costs,  including 
Institute  funds.  State  and  local  matching 
shares,  and  any  other  fund  sources 
included  in  the  approved  project  budget 
serve  as  the  foundation  for  fiscal 
administration  and  accounting.  Grant 
applications  and  financial  reports 
require  budget  and  cost  estimates  on  the 
basis  of  total  costs. 

1.  Timing  of  Matching  Contributions 

Matching  contributions  need  not  be 
applied  at  the  exact  time  of  the 
obligation  of  Institute  funds.  Ordinarily, 
the  full  matching  share  must  be 
obligated  during  the  award  period; 
however,  with  the  written  permission  of 
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the  Institute,  contributions  made 
following  approval  of  the  grant  by  the 
Institute's  Board  of  Directors  but  before 
the  beginning  of  the  grant  may  be 
counted  as  match.  Grantees  that  do  not 
contemplate  making  matching 
contributions  continuously  throughout 
the  course  of  a  project,  or  on  a  task-by- 
task  basis,  are  required  to  submit  a 
schedule  within  30  days  after  the 
beginning  of  the  project  period 
indicating  at  what  points  during  the 
project  period  the  matching 
contributions  will  be  made.  If  a 
proposed  cash  or  in-kind  match  is  not 
fully  met,  the  Institute  may  reduce  the 
award  amount  accordingly  to  maintain 
the  ratio  of  grant  funds  to  matching 
funds  stated  in  the  award  agreement. 

2.  Records  for  Match 

All  grantees  must  maintain  records 
which  clearly  show  the  source,  amoimt, 
and  timing  of  dl  matching 
contributions.  In  addition,  if  a  project 
has  included,  within  its  approved 
budget,  contributions  which  exceed  the 
required  matching  portion,  the  grantee 
must  maintain  records  of  those 
contributions  in  the  same  manner  as  it 
does  Institute  funds  and  required 
matching  shares.  For  all  grants  made  to 
State  and  local  courts,  the  State 
Supreme  Court  has  primary 
responsibility  for  grantee/subgrantee 
compliance  with  the  requirements  of 
this  section.  {See  section  IX.C.2.  above.) 

F.  Maintenance  and  Retention  of 
Records 

All  financial  records,  including 
supporting  dociunents,  statistical 
records,  and  all  other  information 
pertinent  to  grants,  subgrants, 
cooperative  agreements,  or  contracts 
under  grants,  must  be  retained  by  each 
organization  participating  in  a  project 
for  at  least  three  years  for  purposes  of 
examination  and  audit.  State  Supreme 
Courts  may  impose  record  retention  and 
maintenance  requirements  in  addition 
to  those  prescribed  in  this  section. 

1.  Coverage 

The  retention  requirement  extends  to 
books  of  original  entry,  soiu-ce 
documents  supporting  accounting 
transactions,  the  general  ledger, 
subsidiary  ledgers,  personnel  and 
payroll  records,  canceled  checks,  and 
related  documents  and  records.  Source 
documents  include  copies  of  all  grant 
and  subgrant  awards,  applications,  and 
required  grantee/subgrantee  financial 
and  narrative  reports.  Personnel  and 
payroll  records  shall  include  the  time 
and  attendance  reports  for  all 
individuals  reimbursed  under  a  grant, 
subgrant  or  contract,  whether  they  are 


employed  full-time  or  part-time.  Time 
and  effort  reports  are  required  for 
consultants. 

2.  Retention  Period 

The  three-year  retention  period  starts 
from  the  date  of  the  submission  of  the 
final  expenditure  report. 

3.  Maintenance 

Grantees  and  subgrantees  are 
expected  to  see  that  records  of  different 
fiscal  yeeirs  are  separately  identified  and 
maintained  so  that  requested 
information  can  be  readily  located. 
Grantees  and  subgrantees  are  also 
obligated  to  protect  records  adequately 
against  fire  or  other  damage.  When 
records  are  stored  away  from  the 
grantee's/subgrantee's  principal  office,  a 
written  index  of  the  location  of  stored 
records  should  be  on  hand,  and  ready 
access  should  be  assured. 

4.  Access 

Grantees  and  subgrantees  must  give 
cmy  authorized  representative  of  the 
Institute  access  to  and  the  right  to 
examine  all  records,  books,  papers,  and 
documents  related  to  an  Institute  grant. 

G.  Project-Related  Income 

Records.of  the  receipt  and  disposition 
of  project-related  income  must  be 
maintained  by  the  grantee  in  the  same 
manner  as  required  for  the  project  funds 
that  gave  rise  to  the  income  and  must  be 
reported  to  the  Institute.  [See  section 
IX.H.2.  below.)  The  policies  governing 
the  disposition  of  the  various  types  of 
project-related  income  are  listed  below. 

1.  Interest 

A  State  and  any  agency  or 
instrumentality  of  a  State,  including 
institutions  of  higher  education  and 
hospitals,  shall  not  be  held  accountable 
for  interest  earned  on  advances  of 
project  funds.  When  funds  are  awarded 
to  subgrantees  through  a  State,  the 
subgrantees  are  not  held  accountable  for 
interest  earned  on  advances  of  project 
funds.  Local  units  of  government  emd 
nonprofit  organizations  that  are  grantees 
must  refund  any  interest  earned. 
Grantees  shall  ensure  minimum 
balances  in  their  respective  grant  cash 
accounts. 

2.  Royalties 

The  grantee/subgrantee  may  retain  all 
royalties  received  from  copyrights  or 
other  works  developed  under  projects  or 
from  patents  and  inventions,  unless  the 
terms  and  conditions  of  the  grant 
provide  otherwise. 

3.  Registration  and  Tuition  Fees 

Registration  and  tuition  fees  may  be 
considered  as  cash  match  with  the  prior 


written  approval  of  the  Institute. 
Estimates  of  registration  and  tuition 
fees,  and  any  expenses  to  be  offset  by 
the  fees,  should  be  included  in  the 
application  budget  forms  and  narrative. 

4.  Income  From  the  Sale  of  Grant 
Products 

If  the  sale  of  products  occurs  during 
the  project  period,  the  income  may  be 
treated  as  cash  match  with  the  prior 
written  approval  of  the  Institute.  The 
costs  and  income  generated  by  the  sales 
must  be  reported  on  the  Quarterly 
Financial  Status  Reports  and 
documented  in  an  auditable  manner. 
Whenever  possible,  the  intent  to  sell  a 
product  should  be  disclosed  in  the 
application  or  reported  to  the  Institute 
in  writing  once  a  decision  to  sell 
products  has  been  made.  The  grantee 
must  request  approval  to  recover  its 
product  development,  reproduction, 
and  dissemination  costs  as  specified  in 
section  VIII. A.  11. b. 

5.  Other 

Other  project  income  shall  be  treated 
in  accordance  with  disposition 
instructions  set  forth  in  the  grant's  terms 
and  conditions. 

H.  Payments  and  Financial  Reporting 
Requirements 

1 .  Payment  of  Grant  Funds 

The  procedures  and  regulations  set   / 
forth  below  are  applicable  to  all 
Institute  grant  funds  and  grantees. 

a.  Request  for  Advance  or 
Reimbursement  of  Funds.  Grantees  will 
receive  funds  on  a  "check-issued"  basis. 
Upon  receipt,  review,  and  approval  of  a 
Request  for  Advance  or  Reimbursement 
by  the  Institute,  a  check  will  be  issued 
directly  to  the  grantee  or  its  designated 
fiscal  agent.  A  request  must  be  limited 
to  the  grantee's  immediate  cash  needs. 
The  Request  for  Advance  or 
Reimbursement,  along  with  the 
instructions  for  its  preparation,  will  be 
included  in  the  official  Institute  award 
package. 

b.  Continuation  Awards.  For  purposes 
of  submitting  Requests  for  Advance  or 
Reimbursement,  recipients  of 
continuation  grants  should  treat  each 
grant  as  a  new  project  and  number  the 
requests  accordingly  [i.e.,  on  a  grant 
rather  than  a  project  basis).  For 
example,  the  first  request  for  payment 
from  a  continuation  grant  would  be 
number  1,  the  second  number  2,  etc. 
[See  Appendix  B.  Answers  to  Grantees' 
Frequently  Asked  Questions,  for  further 
guidance.) 

c.  Termination  of  Advance  and 
Reimbursement  Funding.  When  a 
grantee  organization  receiving  cash 
advances  from  the  Institute: 
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(1)  Demonstrates  an  unwillingness  or 
inability  to  attain  program  or  project 
goals,  or  to  establish  procedures  that 
will  minimize  the  time  elapsing 
between  rash  advances  and 
disbursements,  or  cannot  adhere  to 
guideline  requirements  or  special 
conditions; 

(2)  engages  in  the  improper  award  and 
administration  of  subgrants  or  contracts; 
or 

(31  is  unable  to  submit  reliable  and/ 
or  timelv  reports,  the  Institute  may 
terminate  advance  financing  and  require 
the  grantee  organization  to  finance  its 
operations  with  its  own  working  capital 
Pavmeuts  to  the  grantee  shall  then  be 
made  by  check  to  reimburse  the  grantee 
for  actual  cash  disbursements.  In  the 
event  the  s^rantee  continues  to  be 
deficient,  ^h^'  Institute  may  suspend 
reimbursement  payments  until  the     . 
deficiencies  are  corrected. 

d.  Principle  nf  Minimum  Cash  on 
Hand  Grantees  should  request  funds 
ba;;ed  upon  immediate  disbursement 
requirements.  CJrantefs  should  time 
their  requests  to  ensure  that  cash  on 
hand  is  the  minimum  needed  for 
disbursements  to  be  made  immediately 
or  within  a  few  days. 

2.  Financial  Reporting 

a.  General  Requirements  To  obtain 
financial  information  concerning  the 
use  of  funds,  the  Institute  requires  that 
grantees/ subgrantees  submit  timely 
reports  for  review. 

b  Two  copies  of  the  Financial  .Status 
Report  are  required  from  all  grantees, 
other  than  scholarship  recipients,  for 
each  active  quarter  on  a  calendar- 
quarter  basis.  This  report  is  due  within 
30  days  after  the  close  of  the  calendar 
quarter  It  is  designed  to  provide 
financial  information  relating  to 
Institute  funds.  State  and  local  matching 
shares,  project  income,  and  any  other 
sources  of  funds  for  the  project,  as  well 
as  information  on  obligations  and 
outlays  A  copy  of  the  Financial  Status 
Report,  along  with  instructions  for  its 
preparation,  is  included  in  each  official 
Institute  Award  package.  If  a  grantee 
requests  substantial  payments  for  a 
project  prior  to  the  completion  of  a 
given  quarter,  the  Institute  may  request 
a  brief  summary  of  the  amount 
requested,  bv  object  class,  to  support  the 
Request  for  Advance  or  Reimbursement. 

c.  Additional  Requirements  for 
Continuation  Grants.  Grantees  receiving 
continuation  grants  should  number  their 
quarterly  Financial  Status  Reports  on  a 
grant  rather  than  a  project  basis.  For 
example,  the  first  quarterly  report  for  a 
continuation  grant  award  should  be 
number  1,  the  second  number  2,  etc. 


3  Consequences  of  Non-Compliance 
with  Submission  Requirement 

Failure  of  the  grantee  to  submit 
requirf"d  financial  and  progress  reports 
may  result  in  suspension  or  termination 
of  grant  payments. 

/  Allowability  of  Costs 

1 .  General 

Except  as  may  be  otherwise  provided 
in  the  conditions  of  a  particular  grant, 
cost  allowability  is  determined  in 
accordance  with  the  principles  set  forth 
in  OMB  (Un  ulars  A-21.  ("ost  Principles 
.•\pplirablf  to  Grants  and  Contracts  with 
Kducational  Insticutions;  A-87.  Ciost 
Principles  for  State  and  Local 
Governments,  and  A- 122.  Cost 
Principles  for  Non-profit  Organizations. 
No  costs  may  be  recovered  to  liquidate 
obligations  incurred  after  the  approved 
grant  period  Circulars  may  be  obtained 
from  OMB  b\  calling  202-395-3080  or 
visiting  the  t)MB  Web  site  at 
u-\viv  whitehouse  gov/OMB. 

2.  Costs  Requiring  Prior  Approval 

a.  Pre-agreement  Costs.  The  written 
prior  approval  of  the  Institute  is 
required  fur  costs  considered  necessary 
but  which  occur  prior  to  the  start  date 
of  the  project  period. 

b.  Equipment.  Grant  funds  may  be 
used  to  purchast;  or  lease  only  that 
equipment  essential  to  ac:complishing 
the  goals  and  objec:tives  of  the  project. 
The  written  prior  approval  of  the 
Institute  is  required  when  the  amount  of 
automated  data  processing  (ADP) 
equipment  to  be  purchased  or  leased 
exceeds  ,$10,000  or  software  to  be 
purchased  exceeds  $3,000. 

c.  (Amsultants.  The  written  prior 
approval  of  the  Institute  is  required 
when  the  rate  of  compensation  to  be 
paid  a  consultant  exceeds  $300  a  day. 
Institute  funds  may  not  be  used  to  pay 
a  consultant  more  than  $900  per  day. 

d.  Budget  Revisions.  Budget  revisions 
among  direct  cost  categories  that  (i) 
transfer  grant  funds  to  an  unbudgeted 
cost  category  or  (ii)  individually  or 
cumulatively  exceed  five  percent  (5%) 
of  the  approved  original  budget  or  the 
most  recently  approved  revised  budget 
require  prior  Institute  approval.  See 
section  X.A  1 

3  Travel  Costs 

Transportation  and  per  diem  rates 
must  comply  with  the  polic:ies  of  the 
grantee.  If  the  grantee  does  not  have  an 
established  written  travel  polic;y.  then 
travel  rates  must  be  c;onsistent  with 
those  established  by  the  Institute  or  the 
Federal  Governnu'nt  Institute  funds 
may  not  be  used  to  cover  the 
transportation  or  per  diem  costs  of  a 


member  of  a  national  organization  to 
attend  an  annual  or  other  regular 
meeting  of  that  organization. 

4.  Indirect  Costs 

These  are  costs  of  an  organization  that 
are  not  readily  assignable  to  a  particular 
project  but  are  necessary  to  the 
operation  of  the  organization  and  the 
performance  of  the  project.  The  cost  of 
operating  and  maintaining  facilities, 
depreciation,  and  administrative 
salaries  are  examples  of  the  types  of 
costs  that  are  usually  treated  as  indirect 
costs.  Although  the  Institute's  policy 
requires  all  costs  to  be  budgeted 
directly,  it  will  accept  indirect  costs  if 
a  grantee  has  an  indirect  cost  rate 
approved  by  a  Federal  agency  as  set 
forth  below.  However,  recoverable 
indirect  costs  are  limited  to  no  more 
than  75%  of  a  grantee's  direct  personnel 
costs  (salaries  plus  fringe  benefits). 
Grantees  may  apply  unrecoverable 
indirect  costs  to  meet  their  required 
matching  contributions,  including  the 
required  level  of  cash  match.  See 
sections  III.L.  and  VI.A.4.k. 

a.  Approved  Plan  Available. 

(1)  A  copy  of  an  indirect  cost  rate 
agreement  or  allocation  plan  approved 
for  a  grantee  during  the  preceding  two 
years  by  any  Federal  granting  agency  on 
the  basis  of  allocation  methods 
substantially  in  accord  with  those  set 
forth  in  the  applicable  cost  circulars 
must  be  submitted  to  the  Institute. 

(2)  Where  flat  rates  are  accepted  in 
lieu  of  actual  indirect  costs,  grantees 
may  not  also  charge  expenses  normally 
included  in  overhead  pools,  e.g., 
accounting  services,  legal  services, 
building  occupancy  and  maintenance, 
etc..  as  direct  costs. 

b.  Establishment  of  Indirect  Cost 
Rates.  To  be  reimbursed  for  indirect 
costs,  a  grantee  must  first  establish  an 
appropriate  indirect  cost  rate.  To  do 
this,  the  grantee  must  prepare  an 
indirect  cost  rate  proposal  and  submit  it 
to  the  Institute  within  three  months 
after  the  start  of  the  grant  period  to 
assure  recovery  of  the  full  amount  of 
allowable  indirect  costs.  The  rate  must 
be  developed  in  accordance  with 
principles  and  procedures  appropriate 
to  the  type  of  grantee  institution 
involved  as  specified  in  the  applicable 
OMB  Circular. 

c.  \'o  Approved  Plan.  If  an  indirect 
cost  proposal  for  recovery  of  indirect 
costs  is  not  submitted  to  the  Institute 
within  three  months  after  the  start  of  the 
grant  period,  indirect  costs  will  be 
irrevocably  disallowed  for  all  months 
prior  to  the  month  that  the  indirect  cost 
proposal  is  received. 
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/.  Procurement  and  Property 
Management  Standards 

1.  Procurement  Standards 

For  State  and  local  governments,  the 
Institute  has  adopted  the  standards  set 
forth  in  Attachment  O  of  OMB  Circular 
A-l  02.  Institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations  will  be  governed  by  the 
standards  set  forth  in  Attachment  O  of 
Oh4B  Circular  A-l  10. 

2.  Property  Management  Standards 

The  property  management  standards 
as  prescribed  in  Attachment  N  of  OMB 
Circulars  A-l  02  and  A-l  10  apply  to  all 
Institute  grantees  and  subgrantees 
except  as  provided  in  section  Vin.A.18. 
All  grantees/subgrantees  are  required  to 
be  prudent  in  the  acquisition  and 
management  of  property  with  grant 
funds.  If  suitable  property  required  for 
the  successful  execution  of  projects  is 
already  available  within  the  grantee  or 
subgrantee  organization,  expenditures  of 
grant  funds  for  the  acquisition  of  new 
property  will  be  considered 
unnecessary. 

K.  Audit  Requirements 

1.  Implementation 

Each  recipient  of  a  Project  Grant 
(other  than  a  State  court  receiving  an 
information  collection  grant  in 
connection  with  the  Solutions  Project) 
must  provide  for  an  annual  fiscal  audit. 
This  requirement  also  applies  to  a  State 
or  local  court  receiving  a  subgrant  from 
the  State  Supreme  Coiut.  The  audit  may 
be  of  the  entire  grantee  or  subgrantee 
organization  or  of  the  specific  project 
funded  by  the  Institute.  Audits 
conducted  in  accordance  with  the 
Single  Audit  Act  of  1984  and  OMB 
Circular  A-128,  or  OMB  Circular  A-133, 
will  satisfy  the  requirement  for  an 
annual  fiscal  audit.  The  audit  must  be 
conducted  by  an  independent  Certified 
Public  Accountant,  or  a  State  or  local 
agency  authorized  to  audit  government 
agencies.  Grantees  must  send  two  copies 
of  the  audit  report  to  the  Institute. 
Grantees  that  receive  funds  fi^m  a 
Federal  agency  and  satisfy  audit    . 
requirements  of  the  cognizant  Federal 
agency  must  submit  two  copies  of  the 
audit  report  prepared  for  that  Federal 
agency  to  the  Institute  in  order  to  satisfy 
the  provisions  of  this  section. 

2.  Resolution  and  Clearance  of  Audit 
Reports 

Timely  action  on  recommendations 
by  responsible  management  officials  is 
an  integral  part  of  the  effectiveness  of  an 
audit.  Each  grantee  must  have  policies 
and  procedures  for  acting  on  audit 
recommendations  by  designating 
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officials  responsible  for:  follow-up; 
maintaining  a  record  of  the  actions 
taken  on  recommendations  and  time 
schedules;  responding  to  and  acting  on 
audit  recommendations;  and  submitting 
periodic  reports  to  the  Institute  on 
recommendations  and  actions  taken. 

3.  Consequences  of  Non-Resolution  of 
Audit  Issues 

Ordinarily,  the  Institute  will  not  make 
a  new  grant  award  to  an  applicant  that 
has  an  unresolved  audit  report 
involving  Institute  awards.  Failure  of 
the  grantee  to  resolve  audit  questions 
may  also  result  in  the  suspension  or 
termination  of  pajrments  for  active 
Institute  grants  to  that  organization. 


L.  Close-Out  of  Grants 

1.  Grantee  Close-Out  Requirements 

Within  90  days  after  the  end  date  of 
the  grant  or  any  approved  extension 
thereof  [see  section  IX.L.2.  below),  the 
following  documents  must  be  submitted 
to  the  Institute  by  grantees  (other  than 
scholarship  recipients): 

a.  Financial  Status  Report.  The  final 
report  of  expenditures  must  have  no 
imliquidated  obligations  and  must 
indicate  the  exact  balance  of 
unobligated  funds.  Any  imobligated/ 
unexpended  funds  will  be  deobligated 
from  the  award  by  the  Institute.  Final 
payment  requests  for  obligations 
incurred  during  the  award  period  must 
be  submitted  to  the  Institute  prior  to  the 
end  of  the  90-day  close-out  period. 
Grantees  on  a  check-issued  basis,  who 
have  drawn  down  funds  in  excess  of 
their  obligations/expenditures,  must 
return  any  unused  funds  as  soon  as  it  is 
determined  that  the  funds  are  not 
required.  In  no  case  should  any  unused 
funds  remain  with  the  grantee  beyond 
the  submission  date  of  the  final 
Financial  Status  Report. 

b.  Final  Progress  Report.  This  report 
should  describe  the  project  activities 
during  the  final  calendar  quarter  of  the 
project  and  the  close-out  period, 
including  to  whom  project  products 
have  been  disseminated;  provide  a 
simunary  of  activities  diu-ing  the  entire 
project;  specify  whether  all  the 
objectives  set  forth  in  the  approved 
application  or  an  approved  adjustment 
have  been  met  and,  if  any  of  the 
objectives  have  not  been  met,  explain 
why  not;  and  discuss  what,  if  anything, 
could  have  been  done  differently  that 
might  have  enhanced  the  impact  of  the 
project  or  improved  its  operation. 

These  reporting  requirements  apply  at 
the  conclusion  of  every  grant  other  than 
a  scholarship,  even  when  the  project 
will  continue  under  a  continuation 
grant. 


2.  Extension  of  Close-out  Period 

Upon  the  written  request  of  the 
grantee,  the  Institute  may  extend  the 
close-out  period  to  assure  completion  of 
the  grantee's  close-out  requirements. 
Requests  for  an  extension  must  be 
submitted  at  least  14  days  before  the 
end  of  the  close-out  period  and  must 
explain  why  the  extension  is  necessary 
and  what  steps  will  be  taken  to  assure 
that  all  the  grantee's  responsibilities 
will  be  met  by  the  end  of  the  extension 
period. 

X.  Grant  Adjustments 

All  requests  for  programmatic  or 
budgetary  adjustments  requiring 
Institute  approval  must  be  submitted  by 
the  project  director  in  a  timely  manner 
(ordinarily  30  days  prior  to  the 
implementation  of  the  adjustment  being 
requested).  All  requests  for  changes 
fi-om  the  approved  application  will  be 
carefully  reviewed  for  both  consistency 
with  this  Guideline  and  the 
enhancement  of  grant  goals  and 
objectives. 

A.  Grant  Adjustments  Requiring  Prior 
Written  Approval 

There  are  several  types  of  grant 
adjustments  that  require  the  prior 
written  approval  of  the  Institute. 
Examples  of  these  adjustments  include: 

1.  Budget  revisions  among  direct  cost 
categories  that  (a)  transfer  grant  funds  to 
an  unbudgeted  cost  category  or  (b) 
individually  or  cumulatively  exceed 
five  percent  (5%)  of  the  approved 
original  budget  or  the  most  recently 
approved  revised  budget.  See  section 
IX.I.2.d. 

For  continuation  grants,  funds  from 
the  original  award  may  be  used  during 
the  new  grant  period  and  funds  awarded 
through  a  continuation  grant  may  be 
used  to  cover  project-related 
expenditures  incurred  during  the 
original  award  period,  with  the  prior 
written  approval  of  the  Institute. 

2.  A  change  in  the  scope  of  work  to 
be  performed  or  the  objectives  of  the 
project  (see  D.  below  in  this  section). 

3.  A  change  in  the  project  site. 

4.  A  change  in  the  project  period, 
such  as  an  extension  of  the  grant  period 
and/or  extension  of  the  final  financial  or 
progress  report  deadline  (see  E.  below). 

5.  Satisfaction  of  special  conditions,  if 
required. 

6.  A  change  in  or  temporary  absence 
of  the  project  director  [see  F.  and  G. 
below). 

7.  The  assignment  of  an  employee  or 
consultant  to  a  key  staff  position  whose 
qualifications  were  not  described  in  the 
application,  or  a  change  of  a  person 
assigned  to  a  key  project  staff  position 
(see  section  VIII. A. 2.). 
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8.  A  change  in  or  temporary  absence 
of  the  person  responsible  for  manasin^ 
and  reporting  on  the  grant's  finances. 

9.  A  change  in  the  name  of  the  grantee 
organization. 

10  A  transfer  :ir  contracting  out  of 
grant-supported  activities  (see  H. 
below). 

1 1.  A  transfer  of  the  grant  to  another 
recipient. 

12.  Preagreement  costs  (see  section 
IX.I.2.a.). 

13  The  purchase  of  automated  data 
processing  equipment  and  software  {.see 
section  IX.I.2.b.) 

14.  Consultant  rates  (see  section 
1X.I.2.C.) 

15.  A  change  in  the  nature  or  number 
of  the  products  to  be  prepared  or  the 
manner  in  which  a  product  would  be 
distributed 

B  Requests  for  Grant  Adjustments 

All  grantees  must  promptly  notifv' 
their  SU  program  managers,  in  writing, 
of  events  or  proposed  changes  that  mav 
require  adjustments  to  the  approved 
project  design  In  requesting  an 
adjustment,  the  grantee  must  set  forth 
the  reasons  and  basis  for  the  proposed 
adjustment  and  any  other  information 
the  program  manager  determines  would 
help  the  Institute's  review 

C  S'otification  of  Approval/Disapproval 

If  the  request  is  approved,  the  grantee 
will  be  sent  a  Grant  Adjustment  signed 
bv  the  Executive  Directnr  or  his 
designee.  If  the  request  is  denied,  the 
grantee  will  be  sent  a  written 
explanation  of  the  reasons  for  the 
denial 

D  Changes  in  the  Scope  of  the  Grant 

Major  changes  in  scope,  duration, 
training  methodologv.  or  other 
significant  areas  must  be  approved  in 
advance  by  the  Institute  A  grantee  may 
make  minor  changes  in  methodology, 
approach,  or  other  aspects  of  the  grant 
to  expedite  achievement  nf  the  grants 
objectives  with  subsequent  nntification 
of  the  .Sfl  program  manager 

E.  Date  Changes 

A  request  to  change  or  extend  the 
grant  period  must  be  made  at  least  30 
days  in  ,-idvance  of  the  end  date  of  the 
grant.  .A.  revised  task  plan  should 
accompany  a  request  for  a  no-cost 
extension  of  the  grant  period,  along  with 
a  revised  budget  if  shift.--  among  budget 
categories  will  be  needed.  A  request  to 
change  or  extend  the  deadline  for  the 
final  financ:ial  report  or  final  progress 
report  must  be  made  tit  least  14  days  in 
advance  of  the  rt'port  deadline  (see 
section  IX  L.2.). 


F.  Temporary-  Absence  of  the  Project 
Director 

Whenever  an  absence  of  the  project 
director  is  expected  to  exceed  a 
continuous  period  of  one  month,  the 
plans  for  the  conduct  of  the  project 
director's  duties  during  such  absence 
must  be  approved  in  advance  by  the 
Institute  This  information  must  be 
provided  in  a  letter  signed  by  an 
authorized  representative  of  the  grantee/ 
subgrantee  at  least  30  days  before  the 
departure  of  the  project  director,  or  as 
soon  as  it  is  known  that  the  project 
director  will  be  absent.  The  grant  may 
be  terminated  if  arrangements  are  not 
approved  in  advance  by  the  Institute. 

C   Withdrawal  of /Change  in  Project 
Director 

If  the  project  director  relinquishes  or 
expects  to  relinquish  active  direction  of  • 
the  prt)ject.  the  Institute  must  be 
notified  immediately.  In  such  cases,  if 
the  grantee/ subgrantee  wishes  to 
terminate  the  project,  the  Institute  will 
forward  procedural  instruc  tions  upon 
notification  of  such  intent.  If  the  grantee 
wishes  to  continue  the  project  under  the 
dir(!ction  of  another  individual,  a 
statement  of  the  candidate's 
qualifications  should  be  sent  to  the 
Institute  for  review  and  approval.  The 
grant  mav  be  terminated  if  the 
qualifications  of  the  proposed 
individual  are  not  approved  in  advance 
bv  the  Institute 

H  Transferring  or  Contracting  Out  of 
Grant-Supported  Activities 

No  principal  activity  of  a  grant- 
supported  project  mav  be  transferred  or 
contracted  out  to  another  organization 
without  specific  prior  approval  by  the 
Institute.  All  such  arrangements  must  be 
fnrmali/ed  in  a  (ontract  or  other  written 
agreement  between  the  parties  involved. 
Copies  of  the  proposed  contract  or 
agreement  must  be  submitted  for  prior 
apprtival  of  the  Institute  at  the  earliest 
possible  time.  The  ( (jntract  or  agreement 
must  state,  at  a  minimum,  the  activities 
to  be  performed,  the  time  schedule,  the 
policit's  and  procedures  to  be  followed, 
the  dollar  limitation  of  the  agreement, 
and  the  cost  principles  to  be  followed  in 
determining  what  costs,  both  direct  and 
indirect,  will  be  allowed.  The  contract 
or  other  written  agreement  must  not 
affect  the  grantee's  overall  responsibility 
for  the  direc  tion  of  the  project  and 
ac countabilitv  to  the  Institute. 

State  fu.stice  Institute  Board  of 
Directors 
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Keith  McNamara,  Esq.,  Executive 

Committee  Member.  McNamara  & 

McNamara,  Columbus,  OH. 
Terrence  B.  Adamson,  Esq.,  Executive 

Vice-President,  The  National 

Geographic  Society,  Washington,  DC. 
Robert  N.  Baldwin,  State  Court 

Administrator,  Supreme  Court  of 

Virginia,  Richmond,  VA. 
Carlos  R.  Garza,  Esq.,  Administrative 

Judge  (ret.).  Round  Rock,  TX. 
Sophia  H.  Hall,  Administrative 

Presiding  Judge,  Circuit  Court  of  Cook 

County,  Chicago,  IL. 
Tommy  Jewell,  Presiding  Children's 

Court  Judge,  Albuquerque,  NM. 
Arthur  A.  McGiverin,  Chief  Justice  (ret.). 

Supreme  Court  of  Iowa,  Ottumwa,  LA. 
Florence  K.  Murray,  Justice  (ret.). 

Supreme  Court  of  Rhode  Island, 

Providence,  RI. 
David  I.  Tevelin,  Executive  Director  (ex 

officio). 

David  I.  Tevelin, 

Executive  Director 

Appendix  A — Recommendations  to 
Grant  Writers 

Over  the  past  17  years,  the  Institute  staff 
has  reviewed  almost  4,000  proposals.  On  the 
basis  of  those  reviews,  inquiries  from 
applicants,  and  the  views  of  the  Board,  the 
institute  offers  the  following 
recommendations  to  help  potential 
applicants  present  workable,  understandable 
proposals  that  can  meet  the  funding  criteria 
set  forth  in  this  Guideline. 

The  Institute  suggests  that  applicants  make 
certain  that  they  address  the  questions  and 
issues  set  forth  below  when  preparing  an 
application.  Applications  should,  however, 
be  presented  in  the  format  specified  in 
section  VI.  of  the  Guideline. 

1.  What  Is  the  Subject  or  Problem  You  Wish 
To  Address? 

Describe  the  subject  or  problem  and  how 
it  affects  the  courts  and  the  public.  Discuss 
how  your  approach  will  improve  the 
situation  or  advance  the  state  of  the  art  or 
knowledge,  and  explain  why  it  is  the  most 
appropriate  approach  to  take.  When  statistics 
or  research  findings  are  cited  to  support  a 
statement  or  position,  the  source  of  the 
citation  should  be  referenced  in  a  footnote  or 
a  reference  list. 

2.  What  Do  You  Want  To  Do? 

Explain  the  goal(s)  of  the  project  in  simple, 
straightforward  terms.  The  goals  should 
describe  the  intended  consequences  or 
expected  overall  effect  of  the  proposed 
project  [e.g.,  to  enable  judges  to  sentence 
drug-abusing  offenders  more  effectively,  or  to 
dispose  of  c:ivil  cases  within  24  months), 
rather  than  the  tasks  or  activities  to  be 
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conducted  (e.g.,  hold  3  training  sessions,  or 
install  a  new  computer  system). 

To  the  greatest  extent  possible,  an 
applicant  should  avoid  a  specialized 
vocabulary  that  is  not  readily  understood  by 
the  general  public.  Technical  jargon  does  not 
enhance  a  paper,  nor  does  a  clever  but 
uninformative  title. 

3.  How  WUl  You  Do  It? 

Describe  the  methodology  carehilly  so  that 
what  you  propose  to  do  and  how  you  would 
do  it  are  clear.  All  proposed  tasks  should  be 
set  forth  so  that  a  reviewer  can  see  a  logical 
progression  of  tasks,  and  relate  those  tasks 
directly  to  the  accomplishment  of  the 
project's  goal(s).  When  in  doubt  about 
whether  to  provide  a  more  detailed 
explanation  or  to  assume  a  particular  level  of 
knowledge  or  expertise  on  the  part  of  the 
reviewers,  provide  the  additional 
information.  A  description  of  project  tasks 
also  will  help  identify  necessary  budget 
items.  All  staff  positions  and  project  costs 
should  relate  directly  to  the  tasks  described. 
The  Institute  encourages  applicants  to  attach 
letters  of  cooperation  and  support  from  the 
courts  and  related  agencies  that  will  be 
involved  in  or  directly  affected  by  the 
proposed  project. 

4.  How  Will  You  Know  It  Works? 

Include  an  evaluation  component  that  will 
determine  whether  the  proposed  training, 
procedure,  service,  or  technology 
accomplished  the  objectives  it  was  designed 
to  meet.  Applications  should  present  the 
criteria  that  will  be  used  to  evaluate  the 
project's  effectiveness;  identify  program 
elements  that  will  require  further 
modification;  and  describe  how  the 
evaluation  will  be  conducted,  when  it  will 
occur  during  the  project  period,  who  will 
conduct  it,  and  what  specific  measures  will 
be  used.  In  most  instances,  the  evaluation 
should  be  conducted  by  persons  not 
connected  with  the  implementation  of  the 
procedure,  training,  service,  or  technique,  or 
the  administration  of  the  project. 

The  Institute  has  also  prepared  a  more 
thorough  list  of  recommendations  to  grant 
writers  regarding  the  development  of  project 
evaluation  plans.  Those  recommendations 
are  available  from  the  Institute  upon  request. 

5.  How  Will  Others  Find  Out  About  It? 

Include  a  p\an  to  disseminate  the  results  of 
the  training,  research,  or  demonstration 
beyond  the  jurisdictions  and  individuals 
directly  affected  by  the  project.  The  plan 
should  identify  the  specific  methods  that  will 
be  used  to  inform  the  field  about  the  project, 
such  as  the  publication  of  law  review  or 
journal  articles,  or  the  distribution  of  key 
materials.  A  statement  that  a  report  or 
research  findings  "will  be  made  available  to" 
the  field  is  not  sufficient.  The  specific  means 
of  distribution  or  dissemination  as  well  as 
the  types  of  recipients  should  be  identified. 
Reproduction  and  dissemination  costs  are 
allowable  budget  items. 

6.  What  Are  the  Specific  Costs  Involved? 

The  budget  inan  application  should  be 
presented  clearly.  Major  budget  categories 
such  as  personnel,  benefits,  travel,  supplies, 
equipment,  and  indirect  costs  should  be 


identified  separately.  The  components  of 
"Other"  or  "Miscellaneous"  items  should  be 
specified  in  the  application  budget  narrative, 
and  should  not  include  set-asides  for 
undefined  contingencies. 

7.  What,  If  Any,  Match  Is  Being  Offered? 

Courts  and  other  units  of  State  and  local 
government  (not  including  publicly- 
supported  institutions  of  higher  education) 
are  required  to  contribute  a  match  of  at  least 
50  percent  of  the  funds  requested  from  the 
Institute  for  a  new  grant.  Except  in  the  case 
of  Judicial  Branch  Education  Technical 
Assistance  grants,  at  least  20%  of  the 
required  match  must  be  in  the  form  of  cash. 
All  other  applicants  must  contribute  a  match 
of  25%  to  a  new  SJI-funded  project,  and  at 
least  10%  of  that  match  must  be  in  the  form 
of  cash. 

The  match  requirement  works  as  follows: 
If,  for  example,  a  State  court  system  receives 
a  $100,000  grant  from  the  Institute,  it  must 
provide  a  $50,000  match;  at  least  20%  of  the 
required  match  for  a  new  grant  ($10,000  in 
the  example)  must  be  in  the  form  of  cash 
rather  than  in-kind  support  (e.g.,  the  value  of 
staif  time  contributed  to  the  project).  If  a  non- 
profit organization  receives  a  $100,000  grant 
from  SJI,  it  must  provide  a  $25,000  match, 
and  at  least  10%  of  that  match  ($2,500  in  the 
example)  must  be  in  the  form  of  cash. 

Cash  match  includes  funds  directly 
contributed  to  the  project  by  the  applicant,  or 
by  other  private  or  authorized  public  sources; 
income  generated  from  tuition  fees  or  the  sale 
of  project  products  during  the  grant  period; 
and  funds  dedicated  to  the  project  by  the 
grantee's  assumption  of  approved  indirect 
costs. 

Non-cash  match  refers  to  in-kind 
contributions  by  the  applicant,  or  other 
private  or  authorized  public  sources.  This 
includes,  for  example,  the  monetary  value  of 
time  contributed  by  existing  personnel  or 
members  of  an  advisory  committee  (but  not 
the  time  spent  by  participants  in  an 
educational  program  attending  program 
sessions).  The  nature  of  the  match  (cash  or 
in-kind)  should  be  explained,  and  the  tasks 
and  line  items  for  which  costs  will  be 
covered  wholly  or  in  part  by  match  should 
be  specified. 

The  Institute  may  waive  the  match  and 
cash  match  requirements  in  certain 
circumstances.  See  section  VHl.A.S.c. 

8.  Which  of  the  Two  Budget  Forms  Should 
Be  Used? 

Section  VI.A.l.c.  of  the  SJI  Grant  Guideline 
encourages  use  of  the  spreadsheet  format  of 
Form  Cl  if  the  application  requests  $100,000 
or  more.  Form  Cl  also  works  well  for  projects 
with  discrete  tasks,  regardless  of  the  dollar 
value  of  the  project.  Form  C,  the  tabular 
format,  is  preferred  for  projects  lacking  a 
number  of  discrete  tasks,  or  for  projects 
requiring  less  than  $100,000  of  Institute 
funding.  Generally,  use  the  form  that  best 
lends  itself  to  representing  most  accurately 
the  budget  estimates  for  the  project. 

9.  How  Much  Detail  Should  Be  Included  in 
the  Budget  Narrative? 

The  budget  narrative  of  an  application 
should  provide  the  basis  for  computing  all 
project-related  costs,  as  indicated  in  section 


VI.A.4.  of  the  Guideline.  To  avoid  common 
shortcomings  of  application  budget 
narratives,  applicants  should  include  the 
following  information: 

Personnel  estimates  that  acciu^tely  provide 
the  amount  of  time  to  be  spent  by  personnel 
involved  with  the  project  and  the  total 
associated  costs,  including  current  salaries 
for  the  designated  personnel  (e.g.,  Project 
Director,  50%  for  one  year,  annual  salarj'  of 
$50,000  =  $25,000).  If  salary  costs  are 
computed  using  an  hourly  or  daily  rate,  the 
annual  salary  and  number  of  hours  or  days 
in  a  work -year  should  be  shown. 

Estimates  for  supplies  and  expenses 
supported  by  a  complete  description  of  the 
supplies  to  be  used,  the  nature  and  extent  of 
printing  to  be  done,  anticipated  telephone 
charges,  and  other  common  expenditures, 
with  the  basis  for  computing  the  estimates 
included  (e.g.,  100  reports  x  75  pages  each  x 
.05/page  =  $375,001.  Supply  and  expense 
estimates  offered  simply  as  "based  on 
experience"  are  not  sufficient. 

In  order  to  expedite  Institute  review  of  the 
budget,  make  a  final  comparison  of  the 
amounts  listed  in  the  budget  narrative  with 
those  listed  on  the  budget  form.  In  the  rush 
to  complete  all  parts  of  the  application  on 
time,  there  may  be  many  last-minute 
changes;  unfortunately,  when  there  are 
discrepancies  between  the  budget  ncirrative 
and  the  budget  form  or  the  amount  listed  on 
the  application  cover  sheet,  it  is  not  possible 
for  the  Institute  to  verify  the  amount  of  the 
request.  A  final  check  of  the  numbers  on  the 
form  against  those  in  the  narrative  will 
preclude  such  confusion. 

10.  What  Travel  Regulations  Apply  to  the 
Budget  Estimates? 

Transportation  costs  and  per  diem  rates 
must  comply  with  the  policies  of  the 
applicant  organization,  and  a  copy  of  the 
applicant's  travel  policy  should  be  submitted 
as  an  appendix  to  the  application.  If  the 
applicant  does  not  have  a  travel  policy 
established  in  writing,  then  travel  rates  must 
be  consistent  with  those  established  by  the 
Institute  or  the  Federal  Government  (a  copy 
of  the  Institute's  travel  policy  is  available 
upon  request).  The  budget  narrative  should 
state  which  policies  apply  to  the  project. 

The  budget  narrative  also  should  include 
the  estimated  fare,  the  number  of  persons 
traveling,  the  number  of  trips  to  be  taken,  and 
the  length  of  stay.  The  estimated  costs  of 
travel,  lodging,  ground  transportation,  and 
other  subsistence  should  be  listed  and 
explained  separately.  It  is  preferable  for  the 
budget  to  be  based  on  the  actual  costs  of 
traveling  to  and  from  the  project  or  meeting 
sites.  If  the  points  of  origin  or  destination  are 
not  known  at  the  time  the  budget  is  prepared, 
an  average  airfare  may  be  used  to  estimate 
the  travel  costs.  For  example,  if  it  is 
anticipated  that  a  project  advison.'  committee 
will  include  members  from  around  the 
countn,',  a  reasonable  airfare  from  a  central 
point  to  the  meeting  site,  or  the  average  of 
airfares  from  each  coast  to  the  meeting  site, 
may  be  used.  Applicants  should  arrange 
travel  so  as  to  be  able  to  take  advantage  of 
advanced-purchase  price  discounts  whenever 
possible. 
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11.  May  Grant  Funds  Be  Used  To  Purchase 
Equipment? 

Generally,  grant  funds  may  be  used  to 
purchase  onlv  the  equipment  that  is 
necessarv  to  demonstrate  a  new  technological 
application  m  a  court,  or  that  is  otherwise 
essentia!  to  accomplishing  the  objectives  of 
the  project  The  budget  narrative  must  list  the 
equipment  to  be  purchased  and  explain  why 
the  equipment  is  necessary  to  the  success  of 
the  project  The  Institute's  written  prior 
approval  is  required  when  the  amount  of 
computer  hardware  to  be  purchased  or  leased 
exceeds  $10,000.  or  the  software  to  be 
purchased  exceeds  $3,000 

12.  To  What  Extent  May  Indirect  Costs  Be 
Included  in  the  Budget  Estimates? 

If  an  indirect  cost  rate  has  been  approved 
bv  a  Federal  agency  within  the  last  two  years, 
an  indirect  cost  recovery  estimate  may  be 
included  in  the  budget  Recoverable  indirect 
costs  are  limited  to  nu  more  than  75%  of  a 
grantee  s  direct  personnel  costs  (salaries  plus 
fringe  benefits).  Grantees  may  apply 
unrecoverable  indirec:t  costs  to  meet  their 
required  matching  contributions,  including 
the  required  level  of  cash  match  A  copy  of 
the  approved  indirect  cost  rate  agreement 
should  be  submitted  as  an  appendix  to  the 
application. 

If  an  applicant  does  not  have  an  approved 
rate  agreement  and  cannot  budget  directly  for 
all  costs,  an  indirect  cost  rate  proposal 
should  be  prepared  in  accordance  with 
section  IX. 1. 4.  of  the  Guideline,  based  on  the 
applicants  audited  financial  statements  for 
the  prior  fiscal  year.  (.Applicants  lacking  an 
audit  should  budget  ail  project  costs 
directly) 

13.  What  Meeting  Costs  .May  Be  Covered 
With  Grant  Funds? 

SII  grant  funds  may  cover  the  reasonable 
cost  of  meeting  rooms,  necessarv  audio- 
visual equipment,  meeting  supplies,  and 
working  meals. 

14.  Does  the  Budget  Truly  Reflect  All  Costs 
Required  To  Complete  the  Project? 

.After  preparing  the  program  narrative 
portion  of  the  application,  applicants  may 
find  It  helpful  to  list  all  the  major  tasks  or 
activities  required  bv  the  proposed  project, 
including  the  preparation  of  products,  and 
note  the  individual  expenses,  including 
personnel  time,  related  to  each.  This  will 
help  to  ensure  that,  for  all  tasks  described  in 
the  application  (eg  .  development  of  a 
videotape,  research  site  visits,  distribution  of 
a  final  report),  the  related  costs  appear  in  the 
budget  and  are  explained  correctly  in  the 
budget  narrative 

Appendix  B — Answers  to  Grantees' 
Frequently  Asked  Questions 

The  Institutes  staff  works  with  grantees  to 
help  assure  the  smooth  operation  of  the 
project  and  compliance  with  the  Guideline. 
On  the  basis  of  monitoring  more  than  1 .000 
grants,  the  Institute  staff  offers  the  following 
suggestions  to  aid  grantees  in  meeting  the 
administrative  and  substantive  requirements 
of  their  grants. 


1.  AAer  the  Grant  Has  Been  Awarded.  When 
.\re  the  First  Quarterly  Reports  Due? 

Quarterly  Progress  Reports  and  Financial 
Status  Reports  must  be  submitted  within  30 
days  after  the  end  of  every  calendar  quarter — 
J  e  .  no  later  than  January  30,  April  30,  July 
30,  and  October  30 — regardless  of  the 
project's  start  date.  The  reporting  periods 
covered  by  each  quarterly  report  end  30  days 
before  the  respective  deadline  for  the  report. 
When  an  award  period  begins  December  1 . 
for  example,  the  first  quarterly  progress 
report  describing  project  activities  between 
December  1  and  December  31  will  be  due  on 
January  30  A  Financial  Status  Report  should 
be  submitted  even  if  funds  have  not  been 
obligated  or  expended. 

By  documenting  what  has  happened  over 
the  past  three  months,  quarterly  progress 
reports  provide  an  opportunity  for  project 
staff  and  Institute  staff  to  resolve  any 
questions  before  they  become  problems,  and 
make  any  necessary  changes  in  the  project 
time  schedule,  budget  allocations,  etc.  The 
quarterly  progress  report  should  describe 
project  activities,  their  relationship  to  the 
approved  timeline,  and  any  problems 
encountered  and  how  they  were  resolved, 
and  outline  the  tasks  scheduled  for  the 
coming  quarter  It  is  helpful  to  attach  copies 
of  relevant  memos,  draft  products,  or  other 
requested  information.  An  original  and  one 
copy  of  a  quarterly  progress  report  and 
attachments  should  be  submitted  to  the 
Institute 

Additional  (juarterlv  progress  report  or 
Financial  Status  Report  forms  may  be 
obtained  from  the  grantee's  Program  Manager 
at  SJl,  or  photocopies  may  be  made  from  the 
supply  ret:eived  with  the  award. 

2.  Do  Reporting  Requirements  Differ  for 
Continuation  Grants? 

Recipients  of  continuation  grants  are 
required  to  submit  quarterly  progress  and 
Financial  Status  Reports  on  the  same 
schedule  and  with  the  same  information  as 
recipients  of  grants  for  single  new  projects. 

A  continuation  grant  should  be  considered 
as  a  separate  phase  of  the  project.  The  reports 
should  be  numbered  on  a  grant  rather  than 
project  basis.  Thus,  the  first  quarterly  report 
filed  under  a  continuation  grant  should  be 
designated  as  number  one,  the  second  as 
number  two.  and  so  on.  through  the  final 
progress  and  Financial  Status  Reports  due 
within  90  days  after  the  end  of  the  grant 
period. 

3.  What  It^formation  About  Project  j^ctivities 
Should  Be  Communicated  to  SJI? 

In  general,  grantees  should  provide  prior 
notice  of  critical  project  events  such  as 
advisory  board  meetings  or  training  sessions 
so  that  the  Institute  Program  Manager  can 
attend,  if  possible.  If  methodological, 
schedule,  staff,  budget  allocations,  or  other 
significant  changes  become  necessary,  the 
grantee  should  contact  the  Program  Manager 
prior  to  implementing  any  of  these  changes, 
so  that  possible  questions  may  be  addressed 
in  advance  Questions  concerning  the 
financial  requirements,  quarterly  financial 
reporting,  or  payment  requests  should  be 
addressed  to  the  Institute's  (irants  F'inancial 
Manager  listed  in  the  award  letter. 


It  is  helpful  to  include  the  grant  number 
assigned  to  the  award  on  all  correspondence 
to  the  Institute. 

4.  Why  Are  Special  Conditions  Attached  To 
the  Award  Document? 

Special  conditions  may  be  imposed  to 
establish  a  schedule  for  reporting  certain  key 
information,  assure  that  the  Institute  has  an 
opportunity  to  offer  suggestions  at  critical 
stages  of  the  project,  and  provide  reminders 
of  pertinent  Guideline  requirements. 
Accordingly,  it  is  important  for  grantees  to 
check  the  special  conditions  carefully  and 
discuss  with  their  Program  Managers  any 
questions  or  problems  they  may  have  with 
the  conditions.  Most  concerns  about  timing, 
response  time,  and  the  level  of  detail 
required  can  be  resolved  in  advance  through 
a  telephone  conversation.  The  Institute's 
primary  concern  is  to  work  with  grantees  to 
assure  that  their  projects  accomplish  their 
objectives,  not  to  enforce  rigid  bureaucratic 
requirements.  However,  if  a  grantee  fails  to 
comply  with  a  special  condition  or  with 
other  grant  requirements,  the  Institute  may, 
after  proper  notice,  suspend  payment  of  grant 
funds  or  terminate  the  grant. 

Sections  VIII.,  IX.,  and  X.  of  the  Grant 
Guideline  contain  the  Institute's 
administrative  and  financial  requirements. 
Institute  Finance  Division  staff  are  always 
available  to  answer  questions  and  provide 
assistance  regarding  these  provisions. 

5.  What  Is  a  Grant  Adjustment? 

A  Grant  Adjustment  is  the  Institute's  form 
for  acknowledging  the  satisfaction  of  special 
conditions,  or  approving  changes  in  grant 
activities,  schedule,  staffing,  sites,  or  budget 
allocations  requested  by  the  project  director. 
It  also  may  be  used  to  correct  errors  in  grant 
documents  or  deobligate  funds  from  the 
grant. 

6.  What  Schedule  Should  Be  Followed  in 
Submitting  Requests  for  Reimbursements  or 
Advance  Payments? 

Requests  for  reimbursements  or  advance 
payments  may  be  made  at  any  time  after  the 
project  start  date  and  before  the  end  of  the 
90-day  close-out  period.  However,  the 
Institute  follows  the  U.S.  Treasury's  policy 
limiting  advances  to  the  minimum  amount 
required  to  meet  immediate  cash  needs. 
Given  normal  processing  time,  grantees 
should  not  seek  to  draw  down  funds  for 
periods  greater  than  30  days  from  the  date  of 
the  request. 

7.  Do  Procedures  for  Submitting  Requests  for 
Reimbursement  or  Advance  Payment  Differ 
for  Continuation  Grants? 

The  basic  procedures  are  the  same  for  any 
grant.  A  continuation  grant  should  be 
considered  as  a  separate  phase  of  the  project. 
Payment  requests  should  be  numbered  on  a 
grant  rather  than  a  project  basis.  The  first 
request  for  funds  from  a  continuation  grant 
should  be  designated  as  number  one,  the 
second  as  number  two,  and  so  on  through  the 
final  payment  request  for  that  grant. 
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8.  If  Things  Change  During  the  Grant  Period, 
Can  Funds  Be  Reallocated  From  One  Budget 
Category  to  Another? 

The  Institute  recognizes  that  some 
flexibility  is  required  in  implementing  a 
project  design  and  budget.  Thus,  grantees 
may  shift  funds  among  direct  cost  budget 
categories.  When  any  one  reallocation  or  the 
cumulative  toted  of  reallocations  is  expected 
to  allocate  funds  to  a  previously  unbudgeted 
cost  category  or  to  exceed  five  percent  (5%) 
of  the  approved  project  budget,  a  grantee 
must  specify  the  proposed  changes,  explain 
the  reasons  for  the  changes,  and  request  prior 
Institute  approval. 

The  same  standard  applies  to  continuation 
grants.  In  addition,  prior  written  Institute 
approval  is  required  to  shift  leftover  funds 
from  the  original  award  to  cover  activities  to 
be  conducted  under  the  continuation  award, 
or  to  use  continuation  grant  monies  to  cover 
costs  incurred'during  the  original  grant 
period. 

9.  What  Is  the  90-Day  aose-out  Period? 

Following  the  last  day  of  the  grant,  a  90- 
day  period  is  provided  to  allow  for  all  grant- 
related  bills  to  be  received  and  posted,  and 
grant  funds  drawn  down  to  cover  these 
expenses.  No  obligations  of  grant  funds  may 
be  incurred  during  this  period.  The  last  day 
on  which  an  expenditure  of  grant  funds  can 
be  obligated  is  the  end  date  of  the  grant 
period.  Similarly,  the  90-day  period  is  not 
intended  as  an  opportunity  to  finish  and 
disseminate  gremt  products.  This  should 
occur  before  the  end  of  the  grant  period. 

During  the  90  days  following  the  end  of  the 
award  period,  all  monies  that  have  been 
obligated  should  be  expended.  All  payment 
requests  must  be  received  by  the  end  of  the 
90-day  "close-out  period."  Any  unexpended 
monies  held  by  the  grantee  that  remain  after 
the  90-day  follow-up  period  must  be  returned 
to  the  Institute.  Any  funds  remaining  in  the 
grant  that  have  not  been  drawn  down  by  the 
grantee  will  be  deobligated. 

10.  Are  Funds  Granted  by  SJI  "Federal" 
Funds? 

The  State  Justice  Institute  Act  provides 
that,  except  for  purposes  unrelated  to  this 
question,  "the  Institute  shall  not  be 
considered  a  department,  agency,  or 
instrumentality  of  the  Federal  Government." 
42  U.S.C.  10704(c)(l].  Because  SJI  receives 
appropriations  from  Congress,  some  grantee 
auditors  have  reported  SJI  grant  funds  as 
"Other  Federal  Assistance."  This 
classification  is  acceptable  to  SJI  but  is  not 
required. 

11.  If  SJI  Is  Not  a  Federal  Agency,  Do  OMB 
Circulars  Apply  With  Respect  to  Audits? 

Unless  they  are  inconsistent  with  the 
express  provisions  of  the  SJI  Grant  Guideline, 
Office  of  Management  and  Budget  (OMB) 
Circulars  A-110,  A-21,  A-87,  A-88,  A-102, 
A-122,  A-128,  and  A-133  are  incorporated 
into  the  Grant  Guideline  by  reference. 
Because  the  Institute's  enabUng  legislation 
specifically  requires  the  Institute  to 
"conduct,  or  require  each  recipient  to 
provide  for,  an  annual  fiscal  audit"  (see  42 
U.S.C.  10711(c)(1)),  the  Grant  Guideline  sets 
forth  options  for  grantees  to  comply  with  this 
statutory  requirement.  (See  section  IX.K.) 


SJI  will  accept  audits  conducted  in 
accordance  with  the  Single  Audit  Act  of  1984 
and  OMB  Circulars  A-128  or  A-133  to  satisfy 
the  aimual  fiscal  audit  requirement.  Grantees 
that  are  required  to  undertake  these  audits  in 
conjunction  with  Federal  grants  may  include 
SJI  funds  as  part  of  the  audit  even  if  the 
receipt  of  SJI  funds  would  not  require  such 
audits.  This  approach  gives  grantees  an 
option  to  fold  SJI  funds  into  the 
govenmiental  audit  rather  than  to  undertake 
a  separate  audit  to  satisfy  SJI's  Guideline 
requirements. 

In  sum,  educational  and  nonprofit 
organizations  that  receive  payments  from  the 
Institute  that  are  sufficient  to  meet  the 
applicability  thresholds  of  OMB  Circular  A- 
133  must  have  their  annual  audit  conducted 
in  accordemce  with  Government  Auditing 
Standards  issued  by  the  Comptroller  General 
of  the  United  States  rather  than  with 
generally  accepted  auditing  standards. 
Grantees  in  this  category  that  receive 
amounts  below  the  minimum  threshold 
referenced  in  Circular  A-133  must  also 
submit  an  annual  audit  to  SJI,  but  they  would 
have  the  option  to  conduct  an  audit  of  the 
entire  grantee  organization  in  accordance 
with  generally  accepted  auditing  standards; 
include  SJI  funds  in  an  audit  of  Federal  funds 
conducted  in  accordance  with  the  Single 
Audit  Act  of  1984  and  OMB  Circulars  A-128 
or  A-133;  or  conduct  an  audit  of  only  the  SJI 
funds  in  accordance  with  generally  accepted 
auditing  standards.  (See  Guideline  section 
K.K.)  Circulars  may  be  obtained  from  OMB 
by  calling  202-395-3080  or  visiting  the  OMB 
Web  site  at  www.whitehouse.gov/OMB. 

12.  Does  SJI  Have  a  CFDA  Number? 

Auditors  aften  request  that  a  grantee 
provide  the  Institute's  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number  for 
guidance  in  conducting  an  audit  in 
accordance  with  Government  Accounting 
Standards. 

Because  SJI 'S  not  a  Federal  agency,  it  has 
not  been  issued  such  a  number,  and  there  are 
no  additional  compliance  tests  to  satisfy 
under  the  Institute's  audit  requirements 
beyond  those  of  a  standard  governmental 
audit. 

Moreover,  because  SJI  is  not  a  Federal 
agency,  SJI  funds  should  not  be  aggregated 
with  Federal  funds  to  determine  if  the 
applicability  threshold  of  Circular  A-133  has 
been  reached.  For  example,  if  in  fiscal  year 
2001  grantee  "X  '  received  $10,000  in  Federal 
funds  from  a  Department  of  Justice  (DOJ) 
grant  program  and  $20,000  in  grant  funds 
from  SJI,  the  minimum  A-133  threshold 
would  not  be  met.  The  same  distinction 
would  preclude  an  auditor  from  conjidering 
the  additional  SJI  funds  in  determining  what 
Federal  requirements  apply  to  the  IX3J  funds. 

Grantees  who  are  required  to  satisfy  either 
the  Single  Audit  Act  or  OMB  Circulars  A- 
128  or  A-133,  and  who  include  SJI  grant 
funds  in  those  audits,  need  to  remember  that 
because  of  its  status  as  a  private  non-profit 
corpwration,  SJI  is  not  on  routing  lists  of 
cognizant  Federal  agencies.  Therefore,  the 
grantee  needs  to  submit  a  copy  of  the  audit 
report  prepared  for  such  a  cognizant  Federal 
agency  directly  to  SJI.  The  Institute's  audit 
requirements  may  be  found  in  section  IX.K. 
of  the  Grant  Guideline. 


Appendix  C — SJI  Libraries:  Designated 
Sites  and  Contacts 

Alabama  

Supreme  Court  Library 

Mr.  Timothy  A.  Lewis 

State  Law  Librarian 

Alabama  Supreme  Court  Bldg.  300  Dexter 

Avenue 
Montgomery,  AL  36104 
(334)  242-4347 

Alaska 

Anchorage  Law  Library 

Ms.  Cynthia  S.  Fellows 

State  Law  Librarian 

Alaska  Court  Libraries  820  W.  Fourth  Ave. 

Anchorage,  AK  99501 

(907) 264-0583 

Arizona 

Supreme  Court  Library 

Ms.  Lani  Orosco 

Arizona  Supreme  Court 

Supreme  Court  Library  1501  W.  Washington, 

Suite  445 
Phoenix,  AZ  85007 
(602)  542-5028  e-mail: 

Iorosco@supreme.sp.state.az.us 

Arkansas 

Administrative  Office  of  the  Courts 

Mr.  James  D.  Gingerich 

Director 

Administrative  Office  of  the  Courts 

Supreme  Court  of  Arkansas 

Justice  Building 

Little  Rock,  AR  72201 

(501)  682-9400 

California 

Administrative  Office  of  the  Courts 

Mr.  William  C.  Vickrey 
Administrative  Director  of  the  Courts 
Administrative  Office  of  the  Courts  455 

Golden  Gate  Avenue 
San  Francisco,  CA  94107 
(415)  865-4200 

Colorado 

Supreme  Court  Library 

Ms.  Linda  Gruenthal 

Deputy  Supreme  Court  Law  Librarian 

Colorado  State  Judicial  Building  2  East  14th 

Avenue 
Denver,  CO  80203 
(303)  864-4522 

Connecticut 

State  Library 

Ms.  Denise  D.  Jemigan 

State  Librarian 

Connecticut  State  Library  231  Capital 

Avenue 
Hartford,  CT  06106 
(860)  566-2516 

Delaware 

Administrative  Office  of  the  Courts 

Mr.  Michael  E.  McLaughlin 

Deputy  Director 

Administrative  Office  of  the  Courts 
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Carv-el  State  Office  Building  820  North 

French  Street  11th  Floor 
PO.  Box  8911 
Wilmington.  DE  19801 
(302)  577-8481 

District  of  Columbia 

Executive  Otfice.  District  ut  (^ulumhiti  Cnurt^ 

Ms.  Anne  B.  VVick.s 

Executive  Officer 

District  of  Columbia  Courts 

500  Indiana  Avenue.  N  \V     Suitt'  1500 

Washington.  DC  20001 

(2021  879-1^00 

Florida 

Administrative  Office  oi  the  i'nurta 

Ms.  Elisabeth  H.  Croodner 
State  Courts  Administratcir 
Florida  Supreme  Court  Building 
500  South  Duval  Street 
Tallahassee,  FL  32:599-1900 
(850)  922-5081  e-mail 
osro'Sfflcourts  org 

Georgia 

Administrative  Office  of  the  Courts 

Mr.  David  Ratlev 

Director 

Administrative  Office  of  the  ('curls 

47  Trinity  Avenue,  Suite  4  14 

Atlanta.  GA  30334 

(404)656-5171 

Hawaii 

Supreme  Court  Librarv 

Ms.  Ann  Koto 

State  Law  Librarian 

The  Supreme  Court  Law  Librarv 

417  South  King  St.,  Room  119 

Honolulu,  HI  96813 

(808)  539-^965 

Idaho 

AOC  Judicial  Education  Lbran,-  State  Law 
Library 

Ms.  Belh  Peterson 
State  Law  Librarian 
Idaho  State  Law  Librarv' 
Supreme  Court  Building 
451  West  State  St 
Boise.  ID  83720 
(208)  334-3316 

Illinois 

Supreme  Court  Librarv 

Ms.  Brenda  Larison 
Supreme  Court  of  Illinois  Librarv' 
200  East  Capitol  Avenue 
Springfield.  IL  62701-1791 
(217)  782-2425 

Indiana 

Supreme  Court  Library 

Mr.  Dennis  Lager 
Supreme  Court  Librarian 
Supreme  Court  Library 
State  House.  Room  316 
Indianapolis,  IN  46204 
(317)  232-2557 


Iowa 

AdininL'^trative  Office  of  the  Court 

Dr  ferry  K   Beattv 

Executive  Director 

Judicial  Education  &  Planning 

Office  of  the  State  C^ourt  .Administrator 

State  (Capital  Building 

Des  Moines.  I.\  50319-0001 

(5151 281-8279 

Kansa.s 

Sufireme  (.ourt  Lihnin,' 

Mr   Fred  Kiie<  ht 

Law  Librarian 

Kansas  Supreme  ( jiurt  Library 

301  West  10th  Street 

Topeka,  KS  66612 

(91.1)  296-3257 

Kentucky 

State  Li\\  Lihriin 

Ms.  Marge  lones 

State  Law  Librarian 

State  Law  Library 

State  Capital.  Room  1M)-A 

Frankfort,  k\'  40601 

(5021  5B4-4H4H 

Louisiana 

State  Ijjw  Library' 

Ms.  Carol  Billings 

Director 

Louisiana  Law  Librarv 

301  Loyola  ,-\yenue 

New  Orleans.  LA  70112  , 

(504)  568-5705 

Maine 

State  [aiw  and  legislative  Referent  e  Library 

Ms.  Lynn  h,  Randall 
State  Law  Librarian 
43  State  House  Station 
Augusta,  ML  1)4  Li  A 
(207) 287-1600 

Maryland 

State  Law  Librarv 

Mr  Michael  S,  Miller 

Director 

Maryland  State  Law  Librarv 

Court  of  .Appeal  Building 

361  Rowe  Boulevard 

Annapolis,  MD  21401 

(410)260-1430 

Massachusetts 

Middlesex  Liw  Librarv 

Ms.  Sandra  Lindheimer 
Librarian- 

Middlesex  Law  Library 
Superior  C^ourt  House 
40  Thorndike  Street 
Cambridge,  MA  02141 
(617)  494-1148 

Michigan 

Michis,nn  Judicial  Institute 

Dawn  F  McCartv 
Interim  Director 
Michigan  ludicial  Institute 
222  Washington  Square  North 
P  O   Box  30205 


Lansing,  MI  48909 
(517)  334-7805 

Minnesota 

State  Law  Ijbran.'  (Minnesota  Judicial  Center) 

Mr.  Marvin  R.  Anderson 
State  Law  Librarian 
Supreme  Court  of  Minnesota 
25  Constitution  Avenue 
St.  Paul,  MN  55155 
(612)  297-2084 

Mississippi 

Mississippi  Judicial  College 

Mr.  Leslie  Johnson 

Director 

University  of  Mississippi 

P  O  Box  8850 

University.  MS  38677 

(601)  232-5955 

Montana 

State  Law  Library 

Ms.  Judith  Meadows 

State  Law  Librarian 

State  Law  Library  of  Montana 

215  North  Sanders 

Helena.  MT  59620 

(406)  444-3660 

Nebraska 

Administrative  Office  of  the  Courts 

.Mr.  Joseph  C.  Steele 

State  Court  Administrator 

Administrative  Office  of  the  Courts/Probation 

State  Capitol  Building,  Room  1220 

Post  Office  Box  98910 

Lincoln,  NE  68509-8910 

(402)471-3730 

Nevada 

\ational  Judicial  College 

Mr  Randall  Snyder 
Law  Librarian 
National  Judicial  College 
Judicial  College  Building 
University  of  Nevada 
Reno,  NV' 89550 
(775) 784-6747 

New  Hampshire 

New  Hampshire  Law  Library 

Ms.  Christine  Swan 

Law  Librarian 

New  Hampshire  Law  Library 

Supreme  Court  Building 

One  Noble  Drive 

Concord,  NH  03301-6160 

(603) 271-3777 

New  Jersey 

New  Jersey  State  Library 

Ms.  Marjorie  Garwig 

Supervising  Law  Librarian 

New  Jersey  State  Law  Library 

185  West  State  Street 

P.O.  Box  520 

Trenton.  NJ  08625-0250 

(609)  292-6230 

New  Mexico 

Supreme  Court  Library 
Mr.  Thaddeus  Bejnar 


Bfcac 


P^A^^^l    O. 
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Librarian 

Supreme  Court  Library 
Post  Office  Drawer  L 
Santa  Fe,  NM  87504 
(505)  827-4850 

New  York 

Supreme  Court  Library 

Ms.  Barbara  Briggs 

Principal  Law  Librarian 

New  York  State  Supreme  Court  Law  Library 

Onondaga  County  Court  House 

401  Montgomery  Street 

Syracuse,  NY  13202 

(315)435-2063 

North  Caroiina 

Supreme  Court  Library 

Mr.  Thomas  P.  Davis 

Librarian 

North  Carolina  Supreme  Court  Library 

P.O.  Box  28006 

2  East  Morgan  Street 

Raleigh.  NC  27601 

(919)  733-3425 

North  Dakota 

Supreme  Court  Library 

Ms.  Marcella  Kramer 

.•\ssistant  Law  Librarian 

Supreme  Court  Law  Library 

600  East  Boulevard  Avenue,  Dept.  182 

2nd  Floor,  Judicial  Wing 

Bismarck,  ND  58505-0540 

(701) 328-2229 

Northern  Mariana  Islands 

Supreme  Court  of  the  Northern  Mariana 
Islands 

Honorable  Miguel  Sablan  Demapan 

Chief  lustice 

Supreme  Court  of  the  Commonwealth  of  the 

Northern  Mariana  Islands 
P.O.  Box  2165  CK 
Saipan,  MP  96950 
(670) 236-9700 

Ohio 

Supreme  Court  Library 

Mr.  Paul  S.  Fu 

Law  Librarian  • 

Supreme  Court  Law  Library 

Supreme  Court  of  Ohio 

30  East  Broad  Street 

Columbus,  OH  43266-0419 

(614)  466-2044 

Oklahoma 

Administrative  Office  of  the  Courts 

Mr.  Howard  W.  Conyers 
Administrative  Director  of  the  Courts 
1915  North  Stiles,  Suite  305 
Oklahoma  City,  OK  73105 
(405)  521-2450 

Oregon 

Administrative  Office  of  the  Courts 

Ms.  Kingsley  W.  Click 

State  Court  Administrator 

Office  of  the  State  Court  Administrator 

Supreme  Court  Building 

Salem,  OR  97310 

(503)  986-5900 


Pennsylvania 

State  Library  of  Pennsylvania 

Ms.  Barbara  Miller 
Collection  Management  Librarian 
State  Library  of  Pennsylvania 
Office  of  Commonwealth  Libraries 
Biueau  of  State  Library  "Collection 

Management 
333  Market  Street 
Harrisburg,  PA  17126-1745 
(717)787-5718 
barbmiller@state.pa.us 

Puerto  Rico 

Office  of  Court  Administration 

Alfredo  Rivera-Mendoza,  Esq. 

Director.  Area  of  Planning  and  Management 

Office  of  Court  Administration 

P.O.  Box  917 

Hato  Rey,  PR  00919 

Rhode  Island 

Roger  Williams  University  ■ 

Ms.  Gail  Winson 

Director  of  the  Library 

Roger  Williams  University 

School  of  Law  Library  10  Metacom  Avenue 

Bristol,  RI  02809 

South  Carolina 

Coleman  Karesh  Law  Library  (University  of 
South  Carolina  School  of  Law) 

Mr.  Steve  Hinckley 
Library  Director 
Coleman  Karesh  Law  Library 
U.  S.  C.  Law  Center 
University  of  South  Carolina 
Columbia,  SC  29208 
(803)  777-5944 

South  Dakota 

State  Law  Library 

Librarian 

500  East  Capitol 

Pierre,  South  Dakota  57501 

(605)  773-4898 

Tennessee 

Tennessee  State  Law  Library 

Honorable  Cornelia  A.  Clark 

Director 

Administrative  Office  of  the  Courts 

Tennessee  Supreme  Court 

511  Union 

Nashville,  TN  37243-0607 

(615)  741-2687 

Texas 

State  Law  Library 

Ms.  Kay  Schleuter 
Director.  State  Law  Library 
P.O.  Box  12367 
Austin,  TX  78711 
(512)463-1722 

U.S.  Virgin  Islands 

Library  of  the  Territorial  Court  of  the  Virgin 
Islands  (St.  Thomas) 

Librarian 

The  Library 

Territorial  Court  of  the  Virgin  Islands 

Post  Office  Box  70 


Charlotte  Amalie,  St.  Thomas 
U.S.  Virgin  Islands  00804 

Utah 

Utah  State  Judicial  Administration  Librar\' 

Ms.  Debbie  Christiansen 

Utah  State  Judicial  Administration  Library 

Administrative  Office  of  the  Courts  450 

South  State 
P.O.  Box  140241 
Salt  Lake  City,  UT  84114-0241 

(801)  533-6371 

Vermont 

Supreme  Court  of  Vermont 

Mr.  Paul  J.  Donovan 
Law  Librarian 
Department  of  Libraries 
109  State  Street 
Montpelier.  VT  05609 

(802)  828-3278 

Virginia 

Administrative  Office  of  the  Courts 

Mr.  Robert  N.  Baldwin 

State  Court  Administrator 

Supreme  Court  of  Virginia 

100  North  Ninth  Street.  3rd  Floor 

Richmond,  VA  23219 

(804) 786-6455 

Washington 

Washington  State  Law  Library 

Ms.  Deborah  Norwood 
State  Law  Librarian 
Washington  State  Law  Library 
Temple  of  Justice 
P.O.  Box  40751 
Olympia.  WA  98504-0751 
(360)  357-2136 

West  Virginia 

Administrative  Office  of  the  Courts 

Ms.  Kathleen  Gross 

Deputy  Director  of  Judicial  Education 

West  Virginia  Supreme  Court  of  Appeals 

State  Capitol 

1900  Kanawha  Boulevard  East 

Building  1,  Room  E-lOO 

Charleston,  WV  25305 

(304)  558-0145 

Wisconsin 

State  Law  Library 

Ms.  Jane  Colwin 
Director  of  Public  Services 
State  Law  Library 
310  E.  State  Capitol 
P.O.  Box  7881 
Madison,  WI  53707 
(608)  261-2340 

Wyoming 

Wyoming  State  Law  Library 

Ms.  Kathleen  B.  Carlson 
Law  Librarian 

Wyoming  State  Law  Library 
Supreme  Court  Building 
2301  Capitol  Avenue 
Cheyenne,  WY  82002 
(307)  777-7509 
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NATIONAL 


American  |udicatuT«  Society 

Mr.  John  Edwards 

Opperman  Hall 

Drake  University  Law  School 

2507  University  Avenue 

Des  Moines,  L\  50311-4504 

(515)271-2141 

e-mail:  John.Edwards@drake.edu 

National  Center  for  State  Courts 

Ms.  Peggy  Rogers 
Acquisitions/Serials  Librarian 
300  Newport  Avenue 
Williamsburg,  VA  23187-«798 
(757)  259-1857 

JERTTT 

Dr.  Maureen  E.  Conner 

Executive  Director 

The  JERITT  Project 

1407  S.  Harrison 

Suite  330  Nisbel 

East  Lansing,  MI  48823-5239 

(517)  353-8603 

(517)432-3965  (fax) 

e-mail:  connerm@msu.edu 

website:  http://ieritt.msu.edu 

Appendix  D — Illustrative  List  of 
Technical  Assistance  Grants 

The  following  list  presents  examples  of  the 
types  of  technical  assistance  for  which  State 
and  local  courts  can  request  Institute 
funding.  Please  check  with  the  JERTTT 
project  (http://jentt.msu  org  or  517.'353- 
8603)  for  more  information  about  these  and 
other  SJl-supported  technical  assistance 
projects. 

Application  of  Technology 

Technology  Plan  (Office  of  the  South  Dakota 
State  Court  Administrator:  SII-99-066). 

Children  and  Families  in  Court 

Expanded  Unified  Family  Court  (Ventura 
County.  CA.  Superior  Court  5)1-01-122]. 

Trial  Court  Performance  Standards  for  the 
Unified  Family  Court  of  Delawars  (Family 
Court  of  Delaware:  Sn-98-205! 

Court  Planning,  Management,  and  Financing 

Job  Classification  and  Pay  Study  of  the  New 
Hampshire  Courts  (New  Hampshire 
Administrative  Office  of  the  Courts:  Sfl- 
98-011) 

A  Model  for  Building  and  Institutionalizing 
Judicial  Branch  Strategic  Planning  (12th 
Judicial  Circuit,  Sarasota,  FL  Sn-98-266). 

Strategic  Planning  (Fourth  Judicial  District 
Court.  Hennepin  County.  MN:  SJI-99-221). 

Differentiated  Case  Management  for  the 
Improvement  of  Civil  Case  Processing  in 
the  Trial  Courts  of  Texas  (Texas  Office  of 
Court  Administration:  SJI-99-222). 

Di8pute  Resolution  and  the  Courts 

Evaluating  the  New  Mexico  Court  of  .Appeals 
Mediation  Program  (New  Mexico  Supreme 
Court:  SJI-Oa-122). 

Improving  Public  Confidence  in  the  Courts 

Mississippi  Task  Force  on  Gender  Fairness  in 
the  Courts  (Mississippi  Administrative 
Office  of  the  Courts:  SJI-OO-IOS). 


Analysis  of  the  Juror  Debriefing  Project  (King 
County.  WA,  Superior  Court:  Sri-00-049). 

Improving  the  Court's  Response  to  Family 
Violence 

New  Hampshire  Fatality  Reviews  (New 
Hampshire  Administrative  Office  of  the 
Courts:  SJI-99-142). 

Education  and  Training  for  Judges  and 
Other  Court  Personnel 

Iowa  Supreme  Court  Advisory  Committee  on 
Judicial  Branch  Education  (Iowa  State 
Court  Administrator's  Office:  SJl-01-200). 

Appendix  E — Illustrative  List  of  Model 
Curricula 

The  following  list  includes  examples  of 
model  SJI-supported  curricula  that  State 
judicial  educators  may  wish  to  adapt  for 
presentation  in  education  programs  for 
judges  and  other  court  personnel  with  the 
assistance  of  a  Judicial  Branch  Education 
Technical  Assistance  Grant.  Please  refer  to 
section  VI. F  for  information  on  submitting  a 
letter  of  application  for  a  Judicial  Branch 
Education  Technical  Assistance  Grant.  A  list 
of  all  SJI-supported  education  projects  is 
available  on  the  SJI  Web  site  (http:// 
www  statejustice.org).  Please  also  check  with 
the  JERTTT  project  {http://jeritt.msu.edu  or 
517/353-8603)  and  your  State  SJI-designated 
library  (see  appendix  C)  for  more  information 
about  these  and  other  SJI-supported  curricula 
that  may  be  appropriate  for  in-State 
adaptation. 

Alternative  Dispute  Resolution 

Judicial  Settlement  Manual  (National  Judicial 

College:  SJI-89-089). 
Improving  the  Quality  of  Dispute  Resolution 

(Ohio  State  University  College  of  Law:  SJl- 

93-277). 
Comprehensive  ADR  Curriculum  for  fudges 

(American  Bar  Association:  SJI-95-002). 
Domestic  Violence  and  Custody  Mediation 

(American  Bar  Association:  Sn-96-038). 

Court  Coordination 

Bankruptcy  Issues  for  State  Trial  Court 
Judges  (American  Bankruptcy  Institute: 
SJI-91-027). 

Intermediate  Sanctions  Handbook: 
Experiences  and  Tools  for  Policymakers 
(Center  for  Effective  Public  Policy:  lAA- 
88-NIC-OOl). 

Regional  Conference  Cookbook:  A  Practical 
Guide  to  Planning  and  Presenting  a 
Regional  Conference  on  State-Federal 
Judicial  Relationships  (U.S.  Court  of 
Appeals  for  the  9th  Circuit:  SJI-92-087) 

Bankruptcy  Issues  and  Domestic  Relations 
Cases  (American  Bankruptcy  Institute:  SJI- 
96-175). 

Court  Management 

Managing  Tnals  Effectively  A  Program  for 
State  Tnal  ludges  (National  Center  for 
State  Courts/National  Judicial  College:  SJI- 
87-066/067.  SJI-89-054/055.  SJI-91-02S/ 
026). 

Caseflow  Management  Principles  and 

Practices  (Institute  for  Court  Management/ 
National  Cenier  for  State  Courts:  SJI-87- 
056). 

A  Manual  for  Workshops  on  Processing 
Felony  Dispositions  in  Limited  Jurisdiction 


Courts  (National  Center  for  State  Courts: 
SJI-90-052). 

Managerial  Budgeting  in  the  Courts; 
Performance  Appraisal  in  the  Courts; 
Managing  Change  in  the  Courts;  Court 
Automation  Design;  Case  Management  for 
Trial  fudges;  Trial  Court  Performance 
Standards  (Institute  for  Court 
Management/National  Center  for  State 
Courts:  SJI-91-043). 

Strengthening  Rural  Courts  of  Limited 
furisdiction  and  Team  Training  for  fudges 
and  Clerks  (Rural  Justice  Center:  SJI-90- 
014,  SJI-91-082). 

Integrating  Trial  Management  and  Caseflow 
Management  (Justice  Management 
Institute:  SJI-93-214). 

Leading  Organizational  Change  (California 
Administrative  Office  of  the  Courts:  SJI- 
94-068). 

Managing  Mass  Tort  Cases  (National  Judicial 
College:  SJl-94-141). 

Employment  Responsibilities  of  State  Court 
fudges  (National  Judicial  College:  SJI-95- 
025). 

Caseflow  Management:  Resources,  Budget, 
and  Finance:  Visioning  and  Strategic 
Planning;  Leadership;  Purposes  and 
Responsibilities  of  Courts:  Information 
Management  Technology:  Human 
Resources  Management;  Education, 
Training,  and  Development;  Public 
Information  and  the  Media  from  "NACM 
Core  Competency  Curriculum  Guidelines" 
(National  Association  for  Court 
Management:  SJI-96-148). 

Dealing  with  the  Common  Law  Courts:  A 
Model  Curriculum  for  fudges  and  Court 
Sta^  (Institute  for  Court  Management/ 
National  Center  for  State  Courts:  SJI-96- 
159). 

Caseflow  Management  from  "Innovative 
Educational  Programs  for  Judges  and  Court 
Managers"  (Justice  Management  Institute; 
SJI-98-041). 

Courts  and  Communities 

Reporting  on  the  Courts  and  the  Law 
(American  Judicature  Society:  SJI-88-014). 

Victim  Rights  and  the  Judiciary:  A  Training 
and  Implementation  Project  (National 
Organization  for  Victim  Assistance:  SJI- 
89-083). 

National  Guardianship  Monitoring  Project: 
Trainer  and  Trainee's  Manual  (American 
Association  of  Retired  Persons:  SJI-91- 
013). 

Access  to  justice:  The  Impartial  fury  and  the 
Justice  System  and  When  Implementing  the 
Court-Related  Needs  of  Older  People  and 
Persons  with  Disabilities:  An  Instructional 
Guide  (National  Judicial  College:  SJI-91- 
054). 

You  Are  the  Court  System:  A  Focus  on 
Customer  Service  (Alaska  Court  System: 
SJI-94-048). 

Serving  the  Public:  A  Curriculum  for  Court 
Employees  (American  Judicature  Society: 
SJI-96-040). 

Courts  and  Their  Communities:  Local 
Planning  and  the  Renewal  of  Public  Trust 
and  Confidence:  A  California  Statewide 
Conference  (California  Administrative 
Office  of  the  Courts:  SJI-98-008). 

Charting  the  Course  of  Public  Trust  and 
Confidence  in  Our  Courts  (Mid-Atlantic 
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Association  for  Court  Management:  SJI-98- 
208). 

Trial  Court  Judicial  Leadership  Program: 
Judges  and  Court  Administrators  Serving 
the  Courts  and  Community  (National 
Center  for  State  Courts:  SJI-98-268). 

Public  Trust  and  Confidence  (Arizona  Courts 
Association:  Sn-99-063). 

Diversity,  Values,  and  Atdtades 

Troubled  Families,  Troubled  Judges 
(Brandeis  University:  SJI-89-071). 

The  Crucial  Nature  of  Attitudes  and  Values 
in  Judicial  Education  (National  Council  of 
Juvenile  and  Family  Court  Judges:  SJl-90- 
058). 

Enhancing  Diversity  in  the  Court  and 
Community  (Institute  for  Court 
Management/National  Center  for  State 
Courts:  SJI-91-043}. 

Cultural  Diversity  Awareness  in  Nebraska 
Courts  from  Native  American  Alternatives 
to  Incarceration  Project  (Nebraska  Urban 
Indian  Health  Coalition:  SJI-93-028J. 

Race  Fairness  and  Cultural  Awareness 
Faculty  Development  Workshop  (National 
Judicial  College:  SJI-93-063}. 

A  Videotape  Training  Program  in  Ethics  and 
Professional  Conduct  for  Nonjudicial  Court 
Personnel  and  The  Ethics  Fieldbook:  Tool 
For  Trainers  (American  Judicature  Society: 
SJI-93-068). 

Court  Interpreter  Training  Course  for  Spanish 
Interpreters  (International  Institute  of 
Buffalo:  SJI-93-075). 

Doing  Justice:  Improving  Equality  Before  the 
Law  Through  Literature-Based  Seminars 
forjudges  and  Court  Personnel  (Brandeis 
University:  SJI-94-019). 

Multi-Cultural  Training  for  Judges  and  Court 
Personnel  (St.  Petersburg  Junior  College: 
SJI-95-006). 

Ethical  Standards  for  Judicial  Settlement: 
Developing  a  Judicial  Education  Module 
(American  Judicature  Society:  SJI-95-082). 

Code  of  Ethics  for  the  Court  Employees  of 
California  (California  Administrative 
Office  of  the  Courts:  SJI  95-245). 

Workplace  Sexual  Harassment  Awareness 
and  Prevention  (California  Administrative 
Office  of  the  Courts:  SJI  96-089). 

Just  Us  On  Justice:  A  Dialogue  on  Diversity 
Issues  Facing  Virginia  Courts  (Virginia 
Supreme  Court:  SJI-96-150). 

When  Bias  Compounds:  Insuring  Equal 
Treatment  for  Women  of  Color  in  the 
Courts  (National  Judicial  Education 
Program:  SJI  9&-161). 

When  Judges  Speak  Up:  Ethics,  the  Public, 
and  the  Media  (American  Judicature 
Society:  SJI-96-152). 

Family  Violence  and  Gender-Related  Violent 
Crime 

National  Judicial  Response  to  Domestic 
Violence:  Civil  and  Criminal  Curricula 
(Family  Violence  Prevention  Fund:  SJI-87- 
061,  SJI-^9-070,  SJI-91-055). 


Domestic  Violence:  A  Curriculum  for  Rural 
Courts  (Rural  Justice  Center:  SJI-8&-081). 

Judicial  Training  Materials  on  Spousal 
Support;  Judicial  Training  Materials  on 
Child  Custody  and  Visitation  (Women 
Judges'  Fund  for  Justice:  SJI-89-062). 

Understanding  Sexual  Violence:  The  Judicial 
Response  to  Stranger  and  Nonstranger 
Rape  and  Sexual  Assault  (National  Judicial 
Education  Program:  SJI-92-003.  SJI-98- 
133  [video  curriculum]). 

Domestic  Violence  6-  Children:  Resolving 
Custody  and  Visitation  Disputes  (Family 
Violence  Prevention  Fund:  SJI-93-255). 

Adjudicating  Allegations  of  Child  Sexual 
Abuse  When  Custody  Is  In  Dispute 
(National  Judicial  Education  Ptogram:  SJI 
95-019). 

Handling  Cases  of  Elder  Abuse: 
Interdisciplinary  Curricula  forjudges  and 
Court  Staff  [American  Bar  Association:  SJI- 
93-274). 

flealA  and  Science 

A  Judge's  Deskbook  on  the  Basic 
Philosophies  and  Methods  of  Science: 
Model  Curriculum  (University  of  Nevada, 
Reno:  SJI-97-030). 

Judicial  Education  for  Af^llate  Court 
Judges 

Career  Writing  Program  for  Appellate  Judges 

(American  Academy  of  Judicial  Education: 

SJI-88-086). 
Civi7  and  Criminal  Procedural  Innovations 

for  Appellate  Courts  (National  Center  for 

State  Courts:  SJI-94-002). 

Judicial  Branch  Education:  Faculty  and 
Progrun  Development 

The  Leadership  Institute  in  Judicial 
Education  and  The  Advanced  Leadership 
Institute  in  Judicial  Education  (University 
of  Memphis:  SJI-91-021). 

'Faculty  Development  Instructional 
Program"  from  Curriculum  Review 
(National  Judicial  College:  SJI-91-039). 

Resource  Manual  and  Training  for  Judicial 
Education  Mentors  (National  Association 
of  State  Judicial  Educators:  SJI-95-233). 

Institute  for  Faculty  Excellence  in  Judicial 
Education  (National  Council  of  Juvenile 
and  Family  Court  Judges:  SJl-96-042; 
University  of  Memphis:  SJI-01-202). 

Orientation,  Mentoring,  and  Continuing 
Professional  Education  of  Judges  and  Court 
Personnel 

Legal  Institute  for  Special  and  Limited 
Jurisdiction  fudges  (National  Judicial 
College:  SJI-89-043,  SJI-91-040). 

Pre-Bench  Training  for  New  Judges 

(American  Judicature  Society:  SJI-90-028). 

A  Unified  Orientation  and  Mentoring 
Program  for  New  Judges  of  All  Arizona 
Trial  Courts  (Arizona  Supreme  Court:  SJI- 
90-078). 

Court  Organization  and  Structure  (Institute 
for  Court  Management/National  Center  for 
State  Courts:  SJI-91-043). 


New  Employee  Orientation  Facilitators  Guide 
(Minnesota  Supreme  Court:  SJI-92-155). 
Magistrates  Correspondence  Course 

(Alaska  Court  System:  SJI-92-156). 

Bench  Trial  Skills  and  Demeanor:  An 
Interactive  Manual  (National  Judicial 
College:  SJI  94-058). 

Ethical  Issues  in  the  Election  of  Judges 
(National  Judicial  College:  SJI-94-142). 

Case  flow  Management:  Resources,  Budget, 
and  Finance;  Visioning  and  Strategic 
Planning;  Leadership;  Purposes  and 
Responsibibties  of  Courts;  Information 
Management  Technology;  Human 
Resources  Management;  Education, 
Training,  and  Development;  Public 
Information  and  the  Media  from  "NACM 
Core  Competency  Ciuriculum  Guidelines" 
(National  Association  for  Court 
Management:  SJI-96-148). 

Innovative  Approaches  to  Improving 
Competencies  of  General  Jurisdiction 
Judges  (National  Judicial  College:  Sp-98- 
001). 

Caseflow  Management  from  "Innovative 
Educational  Programs  for  Judges  and  Court 
Managers"  (Justice  Management  Institute: 
SJI-98-041). 

Juveniles  and  Families  in  Court 

Fundamental  Skills  Training  Curriculum  for 
Juvenile  Probation  Officers  (National 
Council  of  Juvenile  and  Family  Court 
Judges:  SJI-90-01 7). 
Child  Support  Across  State  Lines:  The 
Uniform  Interstate  Family  Support  Act 
from  Uniform  Interstate  Family  Support 
Act:  Development  and  Delivery  of  a 
Judicial  Training  Curriculum  (ABA  Center 
on  Children  and  the  Law:  SJI-94-321). 
Juvenile  Justice  at  the  Crossroads:  Literature- 
Based  Seminars  for  Judges,  Court  Personnel, 
and  Community  Leaders  (Brandeis 
University:  Sn-99-150). 

Strategic  and  Futures  Plannicg 

Minding  the  Courts  into  the  Twentieth 

Ce/ifujy  Judicial  SJ-89-029). 
An  Approach  to  Long-Range  Strategic 

Planning  in  the  Courts  (Center  for  Public 

Policy  Studies:  SJl-91-045). 

Substance  Abuse 

Good  Times,  Bad  Times:  Drugs,  Youth,  and 
the  Judiciary  fProfessional  Development 
and  Training  Center,  Inc.:  SJI-095). 

Gaining  Momentum:  A  Model  Curriculum  for 
Drug  Courts  (Florida  Office  of  the  State 
Courts  Administrator:  SJI-94-291). 

Judicial  Response  to  Substance  Abuse: 
Children,  Adolescents,  and  Families 
(National  Council  of  Juvenile  and  Family 
Court  Judges  SJI-95-030). 

Judicial  Education  on  Substance  Abuse 
(American  Judges  Association  and  National 
Center  for  State  Courts:  SJl-01-210). 
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Appendix  F 


STATE  JUSTICE  INSTITUTE 

APPLICATION 


1.    APPLICANT 

a    Applicant  Name 


b  Organi^tionaJ  Unit  

c  Street?  O   Box 

d  City 

e  State   ^_ f.     Zip  Code 

g  Phone  Number  

h  Faji  Number  

1  Web  Sit<!  Address 


J     Name  &  Ptione  Number  of  Contact  F'erson  , 


k   Title 

1     E-Mail  Address 


2.    TYPE  OF  APPLICANT  ICtrvle  appropriate  letter) 
a    State  court  e.  Other  non-profit 

b    NationaJ  organization  organization  or  agency 

operating  in  conjunction  f    Individua] 


with  State  court 
c  National  State  court 

support  organization 
d  College  or  university 


g  Corporation  or 

partnership 
h.  Other  unit  of  government 
1    Other 


Iwafyt 


3.  PROPOSED  START  DATE 


4.   PROJECT  DURATION  (Months) 


5.    EMPLOYER  IDENTIFICATION  » 


7.    ENTITV  TO  RECEIVE  FUNDS  j.^nr^^ni  fn.m  ^Un 

a    Organizational  Name 


b  Organizational  I'nit  

c  Street/P  O.  Box   

d  City     ■ 

f  State  f     Zip  Code 

g  Phone  Xumber  

h  Fax  Number      


I      Web  Sitt  Address 

J      Name  &  Phone  Number  ot  Contact  Prrson 


k    Title 

1      E  Mail  Address 


6.   IF  THIS  APPLICATION  HAS  BEEN  SUBMITTED 
TO  OTHER  FUNDING  SOURCES,  PLEASE 
PROVIDE  THE  FOLLOWBMG  INFORMATION: 

Source  

Date  Submitted 

AmountSought 


Di.sfiosition  (if  any)  or  Current  Status 


«.  a.  AMOUNT  REQUESTED  FROM  SJl  $^ 
b.  AMOUNT  OF  MATCH 


Cash  match  $. 

Non-cash  match   $_ 


c.  TOTAL  MATCH 

d.  TOTAL  PROJECT  COST 


$ 


9.  TITLE  OF  PROPOSED  PROJECT 


10.  CONGRESSIONAL  DISTRICT  OF: 


Sime  'W  Rrpfpfieni.-itiv*'.  Oi.stnrl  Number 


Pmject  r  Jdi/Terent  than  appticuit^ 
Name  of  Reoresenlatjve.  District  Number 


11.  CERTIFICATION 

On  behalf  of  the  applicant,  I  hereby  certify  that  to  the  best  of  my  knowledge  the  information  in  this 
application  is  true  and  complete.  I  have  read  the  attached  assurances  (Form  D)  and  understand  that  if 
this  application  is  approved  fur  funding,  the  award  will  be  subject  to  those  assurances.  I  certify  that  the 
applicant  will  comply  with  the  assurances  if  the  application  is  approved,  and  that  I  am  lawfully 
authorized  to  make  these  representations  on  behalf  of  the  applicant. 


SIGNArtRE  OP  RESPONSIBLE  OFFICIAL  OP  fJVUCAST  riTI  j: 

iKor  dpplicatioas  from  Statp  and  local  courts.  Kortn  B.  Ccrtificste  of  State  Approval,  must  be  attached  I 


FOR  INSTITUTE  USE  ONLY 

12.  a    .\PPLICATION  NLTVfBER 

1  :^.  DATE  RECEIVED 

14.  DATE  OF  ACTION 

b    CONCEPT  PAPER  NUMBER 

c    GR^VNT  NL^MBER 

Form  A   Ohi<0 
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STATE  JUSTICE  INSTITUTE 

INSTRUCTIONS  FOR  SJI  APPLICATION  FORM  A 


1.  a-1    Legal  name  of  applicant  (court,  entity  or  individual);  name  of  the 
organizational  unit,  if  any,  that  will  conduct  the  project;  complete  address  of  applicant, 
including  phone  and  fax  nuntbers  and  web  site  address;  and  name,  phone  number,  title, 
and  e-mail  address  of  a  contact  person  who  can  provide  further  information  about  this 
application. 

• 

2.  a      State  court  includes  all  appellate,  general  jurisdiction,  limited  jurisdiction,  and 
special  jurisdicdon  courts,  as  well  as  all  offices  that  are  supervised  by  or  report  for 
administrative  purposes  to  the  chief  or  presiding  justice  or  judge,  or  his  or  her  designee. 

2.  b      National  organizations  operating  in  conjunction  with  State  court  include 
national  non-profit  organizations  controlled  by.  operating  in  conjunction  with,  and 
serving  the  State  courts. 

2.  c       National  state  court  organizations  include  national  non-profit  organizations 
with  the  primary  mission  of  supporting,  serving,  or  educating  judges  and  other  personnel 
of  the  judicial  branch  of  State  govemmenL 

2.  d      College  or  university  includes  all  institutions  of  higher  education. 

2.  e      Other  non-profit  organization  or  agency  iricludes  those  non-profit 
organizations  and  private  agencies  not  included  in  sub-paragraphs  (b)-(d). 

2.  f       Individual  means  a  person  not  applying  in  conjunction  with  or  on  behalf  of  an 
entity  identified  in  one  of  the  other  categories. 

2.  g      Corporation  or  partnership  includes  for-profit  and  not-for-profit  entities  not 
falling  within  one  of  the  other  categories. 

2.  h       Other  unit  of  government  includes  any  governmental  agency,  office,  or 
organization  that  is  not  a  State  or  local  court. 

3.  The  proposed  start  date  of  the  project  should  be  the  earliest  feasible  date  on 
which  the  applicant  will  be  able  to  begin  project  acdvities  following  the  date  of  award 

4.  Project  duration  refers  to  the  number  of  months  the  applicant  estimates  will  be 
needed  to  complete  all  project  tasks  after  the  proposed  start  date. 


Form  A I    11/00  (over) 
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5.  Employer  Identification  #  as  assigned  by  the  Internal  Revenue  Service. 

6.  If  this  application  or  an  application  requesting  support  for  the  same  project  or  an 
essentially  similar  project  has  been  previously  submitted  to  another  funding  source 
(Federal  or  pnvate),  enter  the  name  of  the  source,  the  date  of  the  submission,  the 
anwunt  of  funding  sought,  and  the  disposition  (if  any). 

7.  a- 1    The  entity  to  receive  funds  is  the  court  or  organization  that  will  receive, 
administer,  and  account  for  any  monies  awarded.  If  the  applicant  is  a  State  or  local  court, 
the  entity  to  receive  funds  would  be  the  State's  Supreme  Court  or  its  agency  or  council 
designated  m  accordance  with  42  U.S.C.  10705(b)  (4).  Applicants  should  complete  this 
block  only  if  the  entity  that  will  receive  the  funds  is  different  from  the  applicant. 

8.  a       Insert  the  amount  requested  from  the  State  Justice  Institute  to  conduct  the 
project. 

8.  b  The  amount  of  match  is  the  amount,  if  any.  to  be  contributed  to  the  project  by 
the  applicant,  a  unit  of  State  or  local  government,  a  Federal  agency,  or  private  sources. 
Sec  42  U.S.C.  10705(d). 

Cash  match  refers  to  funds  directly  contributed  by  the  applicant,  a  unit  of  State 
or  local  government,  a  Federal  agency,  or  pnvate  sources  to  support  the  project 

Non-cash  match  refers  to  in-kind  contnbutions  by  the  applicant,  a  unit  of  State  or 
local  government,  or  private  sources  to  support  the  projecL 

8.  c       Total  match  refers  to  the  sum  of  the  cash  and  in-kind  contributions  to  the  project. 

8.  d      Total  project  cost  represents  the  sum  of  the  amount  requested  from  the  Institute 
and  all  match  contnbutions  to  the  project. 

9.  The  title  of  the  proposed  project  should  reflect  the  objectives  of  the  activities  to 
be  conducted. 

10.  Enter  the  name  of  the  applicant's  Congressional  Representative  and  the  number  of 
the  applicant's  Congressional  district,  along  with  the  number  of  the  Congressional 
district(s)  in  which  most  of  the  project  activities  will  taJce  place  and  the  name(s)  of  the 
Representatives  from  those  districts.  If  the  project  activities  are  not  site-specific  (for 
example,  a  senes  of  training  workshops  that  will  bring  together  participants  from  around 
the  State,  the  country,  or  from  a  panicular  region),  enter  Statewide,  national,  or  regional, 
as  appropriate,  in  the  space  provided. 


1 1.        Signature  and  a  tie  of  a  duly  authorized  representative  of  the  applicant  and  the 
date  the  application  was  signed. 


Federal  Register /Vol.  68,  No.  192 /Friday,  October  3,  2003 /Notices 


57591 


FORMS 

(InstmctKNis  on  Reverse  Side) 

Revised  10/93 


STATE  JUSTICE  INSTITUTE 


Certificate  of  State  Approval 


The 


I 


Name  of  State  Supreme  Court  or  Designated  Agency  or  Council 


has  reviewed  the  application  entitled 
I 


prepared  by 


I 


Name  of  Applicant 


approves  its  sulxnission  to  the  State  Justice  Institute,  and 

I 
Q        agrees  to  receive  and  administer  and  be  accountable  for  all  funds  awarded  by  the 

I         Institute  pursuant  to  die  application. 

Q        designates 

Name  of  Designated  Trial  or  Appellate  Court  or  Agency 


Signature 


Date 


Name 


Title 


CoJ^^nl    D<vino««<.  /  \r^1      CO      NT^      ino  in-iAr^^,     r~t^t^U».    o      onno  /  KT, 
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INSTRUCTIONS  -  FORM  B 


The  State  Justice  Institute  Act  requires  that: 

Each  Application  for  funding  by  a  state  or  local  court  shall  be  approved,  consistent  with  State 
law.  by  the  State's  Supreme  Court,  or  its  designated  agency  or  council,  which  shall  receive, 
administer,  and  be  accountable  for  all  funds  awarded  by  the  Institute  to  such  courts.    42  U.S.C. 

10705(b)  (4). 

FORM  B  should  be  signed  by  the  Chief  Judge  or  Chief  Justice  of  the  State  Supreme  Court,  or  by 
the  director  of  the  designated  agency  or  chair  of  the  designated  council.    If  the  designated  agency 
or  council  differs  from  the  designee  listed  in  Appendix  I  to  the  State  Justice  Institute  Grant 
Guideline,  evidence  of  the  new  or  additional  designation  should  be  attached. 

The  term  "State  Supreme  Court'  refers  to  the  coun  of  last  resort  of  a  State.    "Designated  agency 
or  council"  refers  to  the  office  or  judicial  body  which  is  authorized  under  State  law  or  by 
delegation  from  the  State  Supreme  Coun  to  approve  applications  for  funds  and  to  receive, 
administer  and  be  accountable  tor  those  funds. 


E'n.rin,...!      DA«;o»ar   /  \//-^l         fiO        Kir 
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STATE  JUSTICE  INSTITUTE 

ASSURANCES 


The  applicant  hereby  assures  and  certifies  that  it  possesses  legal  authority  to  apply  for  the  award,  and  that  if 
funds  are  awarded  by  the  State  Justice  Institute  pursuant  to  this  application,  it  will  comply  with  all  applicable 
provisions  of  law  and  the  regulations,  policies,  guidelines  and  requirements  of  the  Institute  as  they  relate  to  the 
acceptance  and  jse  of  Institute  funds  pursuant  to  this  application    The  applicant  further  assures  and  certifies 
with  respect  to  th-s  application  that: 

1  No  person  will,  on  'he  basis  of  race  sex,  national  origin,  disability,  color,  or  creed  be  excluded  from 
participation  m  denied  the  benefits  of  or  otherwise  subjected  to  discrimination  under  any  program  or 
activity  supported  by  Institute  funds,  and  that  the  applicant  will  immediately  take  any  measures  necessary 
to  effectuate  this  assurance 

2  In  accordance  with  42  U  S  C    10706(a)  funds  awarded  to  the  applicant  by  the  Institute  will  not  be  used, 
directly  or  indirectly  to  nfluence  the  issuance,  amendment,  or  revocation  of  any  Executive  order  or  similar 
promulgation  by  Federal,  State  or  local  agencies  or  to  influence  the  passage  or  defeat  of  any  legislation  or 
constitutional  amendment  by  any  Federal   Sta'e  or  local  legislative  body. 

3.  In  accordance  witn  42  J  S  C    lO/Obtaj  and  l0707iC) 

a     It  wll  not  contribute  or  make  available  Institute  funds,  project  personnel,  or  equipment  to  any  political 
party  or  association  to  the  campaign  of  any  candidate  for  public  or  party  office,  or  to  influence  the 
passage  or  defeat  of  any  ballot  measure  initiative,  or  referendum; 

b     No  officer  or  en^pfoyee  of  the  applicant  will  intentionally  identify  the  Institute  or  the  applicant  with  any 
partisan  or  .nonpartisan  political  activity  or  the  campaign  of  any  candidate  for  public  or  party  office;  and, 

c     No  officer  or  employee  of  the  applicant  will  engage  m  pa.iisan  political  activity  while  engaged  in  work 

supported  'n  whole  or  m  part  oy  the  Institute 

4  In  acco'dance  with  42  U  S  C   10706(b),  no  funds  awarded  by  the  Institute  will  be  used  to  support  or 
conduct  training  programs  for  the  purpose  of  advocating  particular  non)udicial  public  policies  or 
encouraging  nonjudicial  political  activities. 

5  In  accordance  with  42  U  S  C   1 0706(d)  no  funds  awarded  by  the  Institute  will  be  used  to  supplant  State  or 
local  funds  supporting  a  program  or  activity,  to  construct  court  facilities  or  structures,  except  to  remodel 
existing  faciiiies  or  to  demonstrate  new  architectural  or  technological  techniques,  or  to  provide  temporary 
facilities  for  new  personnel  or  for  personnel  involved  in  a  demonstration  or  experimental  program;  or  to 

solely  pu'cnase  equipment  for  a  court  system 

6  It  will  provide  for  an  annual  ^scai  audit  of  the  project. 

7  If  will  give  the  institute,  through  any  authorized  representative,  access  to  and  the  nght  to  examine  all 
records.  booKS,  papers  or  documents  related  to  the  award. 

8  In  accordance  with  42  U  S  C   10708  (b)  (as  amended),  research  or  statistical  information  that  is  furnished 
during  the  course  of  the  project  and  that  is  identifiable  to  any  specific  individual,  shall  not  be  used  or 
revealed  for  any  purpose  other  than  the  purpose  for  which  it  was  obtained.   Such  information  and  copies 
thereof  shall  be  immune  from  legal  process,  and  shall  not  be  offered  as  evidence  or  used  for  any  purpose 
in  any  action  suit,  or  other  ludicial,  legislative,  or  administrative  proceeding  without  the  consent  of  the 
person  who  furnished  the  information 

four.  D     >')i       Over)  *"" 
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9.  All  research  involving  human  subjects  will  be  conducted  with  the  informed  consent  of  those  subjects  and  in 
a  manner  that  will  ensure  their  privacy  and  freedom  from  risk  or  harm  and  the  protection  of  persons  who 
are  not  subjects  of  the  research  but  would  be  affected  by  it,  unless  such  procedures  and  safeguards  would 
make  the  research  impractical.  In  such  instances,  the  Institute  must  approve  procedures  designed  by  the 
grantee  to  provide  human  subjects  with  relevant  information  about  the  research  after  their  involvement  and 
to  minimize  or  eliminate  risk  or  harm  to  those  subjects  due  to  their  partrcipation. 

10.  All  products  prepared  as  the  result  of  the  project  will  be  originally-developed  material  unless  otherwise 
specifically  provided  for  in  the  award  documents,  and  that  material  not  originally  developed  that  is  included 
in  such  projects  must  by  property  identified,  whether  the  material  is  in  a  verbatim  or  extensive  paraphrase 
format. 

11 .  No  funds  will  be  obligated  for  publication  or  reproduction  of  a  final  product  developed  with  Institute  funds 
without  the  written  approval  of  the  Institute.  The  recipient  will  submit  a  final  draft  of  each  such  product  to 
the  Institute  for  review  and  approval  prior  to  submitting  that  product  for  publication  or  reproduction. 

12.  The  following  statement  will  be  prominently  displayed  on  all  products  prepared  as  a  result  of  the  project: 
This  [document,  film,  videotape,  etc.]  was  developed  under  a  [grant,  cooperative  agreement, 
contract]  from  the  State  Justice  Institute.  Points  of  view  expressed  herein  are  those  of  the 
[author(s),  filmmaker(s),  etc.]  and  do  not  necessarily  represent  the  offrcial  position  or  policies  of 
the  State  Justice  Institute. 

13.  THE  "SJr  logo  will  appear  on  the  front  cover  of  a  written  product  or  in  the  opening  frames  of  a  video 
production  produced  with  SJI  funds,  unless  another  placement  is  approved  in  writing  by  the  Institute. 

14.  Except  as  othen^^ise  provided  in  the  terms  and  conditions  of  an  Institute  award,  the  recipient  is  free  to 
copyright  any  txx>ks,  publrcatksns,  or  other  copyrightable  materials  developed  in  the  course  of  an  Institute- 
supported  project,  but  the  Institute  shal!  '?serve  a  royalty-free,  non-exclusive  and  irrevocable  right  to 
reproduce,  publish,  or  otherwise  use,  and  to  authorize  others  to  use,  the  nr^terials  for  purposes  consistent 
with  the  State  Justice  Institute  Act. 

15.  It  will  submit  quarterty  progress  and  financial  reports  within  30  days  of  the  close  of  each  calendar  quarter 
during  the  funding  period  (that  is,  no  later  than  January  30,  April  30,  July  30,  and  October  30);  that 
progress  reports  will  ir>dude  a  narrative  description  of  project  activities  during  the  calendar  quarter,  the 
relationship  between  those  activities  and  the  task  schedule  and  objectives  set  forth  in  the  approved 
applk:ation  or  an  approved  adjustment  thereto,  any  signifk:ant  problem  areas  that  have  developed  and  how 
they  will  be  resolved,  and  the  activities  scheduled  during  the  next  reporting  period;  and  that  financial 
reports  will  contain  the  infonnation  requested  on  the  financial  report  form  included  in  the  award  documents. 

1 6.  At  the  conclusion  of  the  project,  title  to  all  expendable  and  nonexpendable  personal  property  purchased 
with  institute  funds  shall  vest  in  the  court,  organization  or  individual  that  purchased  the  property  if 
certificatk>n  is  made  to  the  Institute  that  the  property  will  continue  to  be  used  for  the  authorized  purposes  of 
the  Institute-funded  project  or  other  purposes  consistent  with  the  State  Justice  Institute  Act,  as  approved  by 
the  Institute.  If  such  certification  is  not  made  or  the  Institute  disapproves  such  certification,  title  to  all  such 
property  with  an  aggregate  or  individual  value  of  $1 ,000  or  more  shall  vest  in  the  Institute,  which  will  direct 
the  disposition  of  the  property. 

17.  The  person  signing  the  application  is  authorized  to  do  so  on  behalf  of  the  applicant  and  to  obligate  the 
applicant  to  comply  with  the  assurances  enumerated  above. 


Vt%Ax 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

77k  State  Justice  Institwte  Act  prohibits  granteei  from  usinfjvnds  awarded  by  the  Institute  to  directly  or 
indirectly  influence  the  passage  or  defeat  o[ any  lepslaiton  by  Federal.  Stale  a/ local  legislative  bodies.  42  U  SC. 
10706  (a).  It  also  Is  the  policy  of  the  Institute  to  award  fwds  only  to  support  applications  submitted  by 
urvanixatiors  that  would  carry  out  the  objectives  of  their  applications  In  an  unbiased  manner. 

Consistent  with  this  policy  and  the  provisions  of  42  US.  C  10706  (a),  the  Institute  will  not  biowtngly 
award  a  grant  to  an  applicant  that  has.  directly  or  through  an  entity  that  is  part  of  the  sane  organisation  as  the 
applicant,  advocated  a  position  before  Congress  an  the  specific  subject  matter  of  the  application.  As  a  means  of 
tmpiementing  that  prohibition,  SJI  requires  organizations  submitting  applications  to  the  Institute  to  disclose 
whether  they,  or  another  entity  that  is  part  of  the  same  organization  as  the  applicant,  have  advocated  a  position 
before  Congress  on  any  issue,  and  to  identify  the  specific  subjects  of  their  lobbying  efforts.  This  form  must  be 
submitted  with  your  application. 


^f  ame  cf  Applicaat: 
Ti«ie  •/  Application: 


D  Y«       D  N« 


Hu  ttw  appUcaat  (or  ■■  catitf  that  is  part  of  the  saoK 
applkaat)  ^utcOy  or  mdkncUj  adroc^ed  a  poaitioa  before  Cos 
wtthla  the  p«fi  five  yean? 


as  the 

OS  aay ' 


SPEanC  SUBJECTS  OF  LOBBYING  EFFORTS 

If  joa  anrwered  YIS  above,  please  list  the  ipecific  subjects  on  which  yovr  orpnizatioo  (or  aaother  entity  that  is 
part  of  your  orpnizition)  kas  directly  or  iadirectiy  advocated  a  position  before  GMigxess  within  the  past  five  yean. 
If  ae=ssaxy,  you  may  continue  oa  the  back  of  this  (arm  or  on  a^  attached  sheet. 


Sabjcct 


Year 


STATEMENT  OF  VERIFICATION 

I  dedare  onder  penalty  of  perjury  that  the  infonnation  coMainod  ia  this  disclosure  statement  is  corrca  and  that  I 
am  authorized  to  nuke  this  verilkatun  on  behalf  of  the  applicant 


Sicaanire 


tiaaw  (Typed) 


Tttk 


Date 
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Appendix  G 


(Form  E) 


STATE  JUSTICE  INSTITUTE 

LINE-ITEM  BUDGET  FORM 

For  Judicial  Branch  Education  Technical  Assistance  and 
Technical  Assistance  Grant  Requests* 


Catecorv 

SJIFiinds 

Cash  Match 

In-Kind  Match 

Personnel 

$ 

$ 

% 

Fringe  Benefits    •" 

$ 

• 

$ 

i 

Consultant/Contractual 

$ 

t 

t 

Travel 

$ 

$ 

$ 

Equipment 

s 

i 

$ 

Supplies 

t 

$ 

$ 

Telephone 

s 

$ 

s 

Postage 

t 

i 

$ 

Printing/Photocopying 

t 

t, 

$ 

Audit 

t 

$ 

$ 

Other 

$ 

$ 

-     $ 

Indirect  Costs  (%) 

$ 

i 

$ 

TOTAL 

$ 

$ 

i 

PROJECT  TOTAL 

$_ 

< 

-  - 

Financial  assistance  has  been  or 

will  be 

sought  for  this  project  from  the  following  other 

sources: 

*  Judicial  Branch  Education  Technical  Assistance  Grant  requests  and  Technical  Assistance 
Grant  requests  should  also  include  a  budget  narrative  explaining  the  basis  for  each  line- 
item  listed  above. 
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sjil  Scholarship  Application 


Tim  jppJicatian  doKt  not  iervt  js  J  rr^nirjlion  for  (he  coune.   Pfejue  contact  the  education  provider. 


APPUCANT  INFORAUTION- 


I.  Appiicjnt  Name 


(L.ai| 


lf»"l 


(Ml) 


7     P 


ro5ition 


3.   N*me  of  Court: 


4    Address 


SvTVO  ?  J     3o« 


Z.p  Code' 


5.  Telephone  No 


6.  Con^^^sonai  Discncr, 


PROGRAM  UMFORMATION. 


7.  Course  Name 

8.  Course  Daces. 


9.  Course  Provider 


10.  Location  OfTered: 


ESTIMATED  EXPLNSES: 


[Flmmat  note  ttitadarth^  art  llmUt^ ro  (uiOort  Mnd  Tarapartaaon  meptmat  to  and  totn  Ctm  tMm  afittteourm  up  to  m  maximum  ofSI.SOOJ 


Tuition.  $ 


Traruportadoa  $. 


(Airfare,  train  Care,  or  If  you  plan  to  <iny»*.  an  atnount 
eqtiaJ  (O  (h*  apprajdmaia  distarK*  a/td  mUeage  rate.) 


Amount  Requested.  S. 


Are  you  seekm^have  you  received  i  scholarship  for  &[ii  course  from  another  source? 
G  Yes      3  No  Lf  so.  please  specify  the  soufce(s)  and  amounLs(s)  


Forra  St  (9/9S) 
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SJI     Scholarship  AppLicATiorj 


PAGE  2 


ADDITIONAL  INFORMATION: 


I  Please  attach  a  current  resume  or  profestlonaj  summary,  and  provide  the  In/brmalJon  requeued  below 

(You  may  attach  additional  pages  1/  necessary.) 

1.  Please  describe  your  need  to  acquire  the  skills  and  knowledge  taught  in  this  course. 


2.  Please  describe  how  will  taking  this  course  benefit  you,  your  court,  and  the  Sutes  courts  generally 


3.  b  there  an  educational  program  currently  available  through  your  State  on  this  topic 


,r^ 


I 


4.  Are  State  or  local  funds  available  to  support  your  attendance  at  the  proposed  course? 
If  so,  what  amount(s)  wiO  t>e  provided? 


5.  How  long  have  you  served  as  a  judge  or  court  manager? . 


6.  How  long  do  you  anticipate  serving  as  a  Judge  or  court  manager,  assuming  reelection  or  reappointment? 

Q    0-lyear  Q    Z^  years  Q     5-7  years  Q    8-10  years  G     lU  years 

7.  What  continuing  professiotul  education  programs  have  you  attended  in  the  past  year?  Please  indicate  which 
were  mandatory  (M)  and  which  were  non-mandatory  (V). 


STATEMENT  OF  APPLICANTS  COMMITMENT 


If  a  scholarship  b  awarded.  I  will  share  the  skills  and  knowledge  I  have  gained  with  my  court  colleagues 
locally,  and  if  possible.  Statewide,  and  I  will  submit  an  evaluation  of  the  educational  program  to  the 
State  Justice  Ixistitute  and  to  the  Chief  Jusdce  of  my  Sute. 


I 


Signature 


Date 


Please  recum  this  form  and  Farm  S-2  to: 
Scholarship  Coordinator, State  Justice  Institute.  1650  King  Screet.Suite  SOO.Alexandna  Virginia  22314 
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sji]  Scholarship  Application 


Concurrence 


Name  of  Chief  Justice  (or  Chief  Justice  $  Designee) 


have  reviewed  '.he  applicaaon  for  a  scholarship  to  anend  the  program  entitled 


prepared  by 


Name  of  Applicant 


and  concur  in  its  submission  to  the  State  Justice  Institute.  The  applicant's  participation  in  the  program 
would  benefit  the  State;  the  applicants  absence  to  attend  the  program  wtxild  not  present  an  undue  hard- 
ship to  the  court;pubUc  funds  are  not  available  to  enable  the  appQcant  to  attend  this  course;  arwl  receipt 
of  a  scholarship  would  not  diminish  the  amount  of  funds  made  available  by  the  State  for  judicial  branch 
education. 


Signature 


Name 


Tide 


Dace 


form  SZ  (9/9D 


(FR  Doc.  03-24592  Fiied  U> 
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Part  IV 

Housing  and  Urban 
Development 

24  CFR  Parts  598  and  599 
Designation  of  Round  m  Urban 
Empowerment  Zones  and  Renewal 
Communities;  Final  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  598  and  599 
[Docket  No.  FR-4663-F-07] 
RIN  2506-AC09 

Designation  of  Round  III  Urt>an 
Empowerment  Zones  and  Renewal 
Communities 

AGENCY:  Oifuv  of  the  Assistant 
Secretan-  for  Communitv  Planning  and 
Development,  Hl-D. 
ACTION:  Final  rule. 

SUMMARY:  This  final  nile  adopts  without 
change  an  interim  rule  that  governs  the 
designation  of  Round  III  I'rban 
Empowerment  Zones  (EZs)  and  Renewal 
C'ommunities  (RCs)  nominated  tiy  states 
and  local  governments.  The  designation 
of  an  area  as  an  EZ  or  an  RC  provides 
special  federal  income  tax  treatment  as 
an  incentive  for  businesses  to  locate 
within  the  area. 

DATES:  Effective  Date:  November  3. 
2003 

FOR  FURTHER  INFORMATION  CONTACT:  For 

EZ/EC  issues,  Lisa  Hill,  and  for  RC 
issues,  John  Haines,  at  the  Department 
of  Housing  and  I  'rban  Development, 
Room  7130.  451  ,Seventh  .Street,  SVV  . 
Washington.  DC  20410-7000,  telephone' 
(202)  708-6339  (this  is  not  a  toll-free 
telephone  number)   Individuals  with 
speech  or  hearing  impairments  mdv 
access  these  numbers  v  la  TT^'  by  calling 
the  Federal  Information  Relay  Service  at 
1-800-8  7  :'-83  39 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Omnibus  Consolidated  and 

Emergency  Supplemental 
Appropriations  Act  for  Fiscal  Year  2001 
(Omnibus  Act)  (Pub   L    106-554.  114 
Stat.  2763.  approved  December  21, 
2000)  enacted  into  law  the  provisiims  of 
a  number  of  bills  of  the  106th  Congress. 
One  of  the  bills  enacted  into  law  as  part 
of  the  Om.nibus  Act  is  H.R.  5662.  the 
C'ommunitv  Renewal  Tax  Relief  Act  of 
2000  (CRTR  Act). 

Section  111  of  the  ( :RTR  Act  added  a 
new  subsection  (h).  whu  h  authorized 
the  designation  of  nint'  Round  III 
Empowerment  Zones  (EZs)  to  section 
1391  of  Subchapter  V  of  Chapter  1  of 
the  Internal  Revenue  Code  of  1986 
(IRC).  Sub(  hapten  I'  governs  the 
designation  and  treatment  of 
Empowerment  Zones,  Enterprise 
C!ommunities,  and  Rural  Development 
Investment  Area^  and  provided 
authorization  (though  separate 
legislative  enactments)  tor  the 
designation  of  Round  1  EZs  in  1993  and 


Round  II  EZs  in  1997.  The  CRTR  Act 
requires  seven  of  the  Round  III  EZs  to 
be  designated  in  urban  areas  by  the 
Secretary  of  HlTl  and  the  remaining  two 
Round  III  EZs  to  be  designated  in  rural 
areas  bv  the  Secretary  of  Agriculture. 
The  CRTR  Act  also  t:onforins  and 
enhances  the  tax  incentives  for  Round  I 
and  Round  II  EZs  and  makes  the  new 
Round  111  ElZs  eligible  for  these 
incentives.  The  availability  of  the  tax 
incentives  is  extended  to  December  31. 
2009,  for  all  EZs. 

Section  101  of  the  CRTR  Act  added  a 
new  Subchapter  X,  consisting  of 
sections  1400E  through  1400],  to 
Chapter  1  of  the  IR{;  Subchapter  X 
governs  the  designation  of.  and  tax 
incentives  for.  Renewal  Communities 
(RCs)  within  which  special  tax 
iiK:enti\es  would  be  available.  At  least 
12  of  the  40  R("  designatiims  authorized 
bv  the  (;RTR  Act  must  be  in  rural 
communities   Cnlike  the  EZ  program, 
which  splits  the  designation 
responsihilitv  between  HCD  and  the 
Department  of  Agriculture  for  urban  and 
rural  areas  respecti\elv.  all  RC 
designations  are  to  be  made  by  HUD. 

On  lulv  9.  2001  (66  FR  35850).  HUD 
published  an  interim  rule  to  implement 
the  designation  re(|uirements  for  Round 
III  EZs  and  for  RC^s  and  requested  public 
( ommen;  lui  the  rule  HUD  received 
four  public  comments,  which  are 
discussed  in  section  III,  Public 
(kimments,  of  this  preamble. 

II,  Changes  in  the  Final  Rule 

The  Department  tias  determined  to 
aiiopt  the  julv  M.  2001,  interim  rule  as 
a  final  rule  without  i  hange. 

III.  Public  Comments 

Fiur  muiiK  ipalities  submitted 
comments  on  the  interim  rule.  The 
issues  raised  in  the  comments,  all  of 
them  concerning  the  RC  rule  at  24  CFR 
part  ')99.  followed  by  HUD's  response, 
are  set  out  under  separate  suhjc^ct 
headings  in  this  section  of  the  preamble. 

Too  Small  Areas 

Because  the  nimiinated  areas  will  be 
ranked  solely  on  statistical  criteria, 
there  is  nothing  to  prevent  small  areas 
from  winning  designation  The  selection 
formula  should  give  added  weight  to 
areas  with  larger  populations. 

HL'D  n-spanse:  The  statutory 
authorization  for  the  designation  of  RCs. 
at  section  1400E((J12)((,)  of  the  IRC, 
establishes  ma.\inuim  and  minimum 
population  limits  as  eligibility 
rt>quirements  for  RC  designation.  The 
criteria  that  may  be  used  to  designate 
RCs  is  also  specifically  limited  to  tht)se 
provided  in  section  1400E.  Although  the 
population  of  an  area  must  be  within 


the  statutory  limits  for  the  area  to  be 
considered  for  RC  designation, 
population  size  is  not  included  as  one 
of  the  selection  criteria  provided  in 
section  1400E,  Therefore.  HUD  must 
determine  that  an  area  meets  the 
population  eligibility  threshold,  but 
HUD  is  not  permitted  to  use  population 
size  in  the  selection  formula. 

Awarding  RC  Designation  in  a  City  With 
an  EZ 

If  a  city  that  already  contains  an  EZ 
applies  for  an  RC  designation  for  an  area 
that  does  not  contain  any  census  tracts 
from  the  EZ,  it  could  receive  the  RC 
designation  and  also  retain  its  EZ,  This 
opportunity  is  unfair  to  a  community 
that  needs  and  deserves  one  of  the 
designations. 

HVD  response:  Section  1400E  does 
not  permit  EZs  and  RCs  to  overlap  by 
even  a  single  census  tract.  Section 
1400E(e)  specifically  provides  that. 
"[Tlhe  designation  *    *    *  of  any  area  as 
an  empowerment  zone  or  enterprise 
community  shall  cease  to  be  in  effect  as 
of  the  date  that  the  designation  of  any 
portion  of  such  area  as  a  renewal 
community  takes  effect,"  Beyond  this 
limitation,  the  statute  does  not  impose 
any  restrictions  on  the  availability  of 
both  EZs  and  RCs  to  qualifying  areas 
within  a  community. 

Including  No-  or  Low-Population  Tracts 

A  census  tract  with  very  low  or  no 
population  mav  be  critical  for  inclusion 
to  create  an  effective  RC.  yet  it  would  be 
ineligible  unless  it  meets  the  20  percent 
poverty  criterion.  This  may  result  in 
inadequate  land  for  business  growth. 
HUD  should  allow  inclusion  of  census 
tracts  that  are  predominantly  industrial 
or  transportation  uses  if  they  are 
adjacent  to  tracts  that  meet  the  20 
percent  poverty  standard  and  if  fewer 
than  50  households  were  counted  in 
determining  the  poverty  percentage. 

Hl'D  response:  Although  the 
authorizing  statute  for  the  EZ  program 
specifically  included,  at  26  U.S.C. 
1391(g)(3)(A)lii),  a  provision  permitting 
such  treatment  of  census  tracts  with 
small  populations,  no  such  provision 
was  included  in  the  authorizing  statute 
for  the  RC  program.  HUD  hesitates  to 
adopt  such  requirements  absent  the 
specific  legislative  authority, 

I  'sing  Employment  Tax  Credits  Cross- 
Boundary 

The  employment  tax  credits  should  be 
available  for  an  employee  that  works  in 
one  EZ  or  RC  and  lives  in  another.  This 
would  include  allowing  an  employer  to 
claim  the  RC  employment  tax  credit  if 
both  an  EZ  and  an  RC  are  involved. 
HUD  and  the  Internal  Revenue  Service 


eicnc 


c-^ I    D. 


..:,.^;i._  /  \/,^i 


M, 


1  no  /  v^iA. 


r^r^tr^Ur^T-       1  O  Cin  Q     /D..lr 


^r^A       Dnn..Ir.<.;r^nr 
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(IRS)  should  issue  the  rulings  that  are 
necessary  to  confinn  that  these 
interpretations  are  correct. 

HUD  response:  While  HUD  is 
responsible  for  the  designation  of  RCs, 
the  implementation  and  administration 
of  the  tax  incentives  for  these  areas  is 
the  responsibility  of  the  Internal 
Revenue  Service. 

Regulation  Protecting  Health  and  Safety 
or  Preventing  Public  Nuisance 

The  program  requires  the  nominating 
governments  to  commit  to  "economic 
growth  promotion  requirements." 
Specifically,  they  certify  that  they  will 
repeal,  reduce,  or  not  enforce  legal 
restrictions  on  certain  types  of  business 
activities.  The  certifications  do  not 
apply  to  the  extent  that  the  regiilation  of 
businesses  and  occupations  is  necessary 
for,  and  well-tailored  to,  the  protection 
of  health  and  safety  or  if  a  public 
nuisance  is  involved,  and  the 
certifications  may  be  limited  to  exclude 
specific  businesses  and  occupations. 
The  commenter  recommended  that  HUD 
should  allow  the  local  governments 
broad  discretion  in  determining  what  is 
a  public  nuisance. 

HUD  response:  What  constitutes  a 
public  nuisance  is  a  determination  to  be 
made  by  the  community  at  the  local 
level. 

Using  CDBG  Funds  To  Implement 
Renewal  Communities 

HUD  should  allow  jurisdictions  with 
designated  RCs  to  use  funds  £rom  the 
CDBG  program,  or,  if  applicable,  EZ 
funds,  for  promotion  and  administration 
of  RC  responsibilities,  perhaps  with  an 
annual  cap  of,  say,  $2.00  per  RC 
resident. 

HUD  response:  HUD  is  considering 
this  suggestion,  and  will  issue 
appropriate  guidance  to  grantees. 

Retaining  One  State's  EZ  Designation 

Philadelphia  and  Camden  request  that 
Camden  be  allowed  to  retain  its  EZ 
status  even  if  Philadelphia  is  awarded 
designation  of  an  RC  that  includes 
census  tracts  from  the  Philadelphia- 
Camden  EZ.  They  point  out  that  the  EZ 
is  in  two  states  and  two  cities,  and  each 
state/city  combination  has  entered  into 
a  separate  Memorandiun  of  Agreement 
with  HUD  to  implement  their  portions 
of  the  Round  I  EZ. 

HUD  response:  As  discussed  above, 
section  1400E(e)  of  the  IRC  mandates 
that  if  any  portion  of  an  area  designated 
as  an  EZ  is  given  RC  designation,  the 
entire  EZ  designation  ceases  to  be  in 
effect.  HUD  has  no  authority  to  permit 
a  different  result. 


IV.  Findings  and  Certifications 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  24  CFR  parts 
598  and  599  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520)  and  assigned  0MB 
control  numbers  2506-0148  and  2506- 
0173,  respectively.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  currently  valid  OMB  control 
niunber. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  for  this  rule  at  the  interim  rule 
stage  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Envirorunental  Policy  Act  of 
1969.  Because  this  final  rule  adopts  the 
interim  rule  without  change,  the 
Finding  of  No  Significant  Impact 
continues  to  apply.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  Room  10276,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410-0500. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  as 
distinguished  from  large  entities.  The 
rule  does  not  place  any  mandates  on 
small  entities.  It  merely  authorizes  them 
to  seek  designation  as  Renewal 
Communities  as  authorized  by  statute, 
and  the  biudens  placed  on  applicants 
derive  from  the  statute. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits,  to  the  extent 
practicable  and  permitted  by  law,  an 
agency  from  promulgating  a  regulation 
that  has  federalism  implications  and 
either  imposes  substantial  direct 
compliance  costs  on  state  and  local 
governments  and  is  not  required  by 
statute,  or  preempts  state  law,  unless  the 
relevant  requirements  of  section  6  of  the 
Executive  (Drder  are  met.  This  rule  does 
not  have  federalism  implications  and 
does  not  impose  substantial  direct 


compliance  costs  on  state  and  local 
governments  or  preempt  state  law 
within  the  meaning  of  the  Executive 
Order. 

Unfunded  Mandates 

Executive  Order  12875  calls  for 
federal  agencies  to  refrain,  to  the  extent 
feasible  and  permitted  by  law,  from 
promulgating  any  regulation  that  is  not 
required  by  statute  that  would  create  a 
mandate  on  a  state,  local,  or  Tribal 
government,  unless  the  agency  provides 
funds  for  complying  with  the  mandate 
or  the  agency  first  consults  with  affected 
state,  local,  and  Tribal  governments. 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (12  U.S.C.  1501) 
established  requirements  for  federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  state,  local,  and 
Tribal  governments,  and  the  private 
sector. 

This  rule  does  not  impose  any  federal 
mandates  on  any  state,  local,  or  Tribal 
governments,  or  the  private  sector 
within  the  meaning  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  because 
it  does  not  mandate  any  particular 
action.  The  rule  only  authorizes  states, 
localities,  and  tribes  to  apply  for 
designation  of  areas  within  their 
jurisdiction  as  Empowerment  Zones  or 
Renewed  Communities,  which  permits 
special  tax  treatment  of  business 
activities  within  the  areas. 

Regulatory  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866,  (entitled 
"Regulatory  Planning  and  Review"). 
OMB  determined  that  this  rule  is  a 
"significant  regulatory  action,"  as 
defined  in  section  3(f)  of  the  Order 
(although  not  economically  significant, 
as  provided  in  section  3(f)(1)  of  the 
Order).  Any  changes  made  to  the  rule 
after  its  submission  to  OMB  are 
identified  in  the  docket  file,  which  is 
available  for  public  inspection  in  the 
Regulations  Division,  Room  10276, 
Office  of  General  Counsel,  451  Seventh 
Street.  SW,  Washington,  DC  20410- 
0500. 

Catalog  of  Federal  Domestic  Assistance         , 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  assigned  to  these 
programs  is  14.244. 

List  of  Subjects 

24  CFR  Part  598 

Community  development,  Economic 
development.  Empowerment  zones. 
Housing,  Indians.  Intergovernmental 
relations.  Reporting  and  record  keeping 
requirements,  Urban  renewal. 
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24  CFH  Part  599 

C'ommunitv  ilevelopment,  Ecunomu 
development.  Renewal  communities, 
Housing.  Indians.  Intergnvernmental 
relations.  Repdrtinj;  and  recordkeeping 
requirements,  Urban  renewal 


PART  598— URBAN  EMPOWERMErfT 
ZONES:  ROUND  TWO  AND  THREE 
DESIGNATIONS 

PART  599— RENEWAL  COMMUNITIES 

■  At  cordinglv.  the  interim  rule 
amending  24  (IFR  part  ."iQS  and  adding  24 
V.¥K  part  599.  which  was  published  at  66 


FR  35850  on  July  9,  2001,  is  adopted  as 
final  without  change. 

Dated:  August  11.  2003. 
Roy  A.  Bemardi. 

Assistant  Secretary  for  Community  Planning 

and  Development. 

|FR  Doc  03-25041  Filed  10-2-03;  8:45  am] 
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REMINDERS 

The  items  in  ttiis  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  OCTOBER  3, 
2003 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Praziquantel  tablets; 
published  10-3-03 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Ohio;  published  10-3-03 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Event  notification 

requirements;  published  6- 

5-03 

POSTAL  SERVICE 

Practice  and  procedure: 
Subpoenas,  summonses, 
arid  court  orders  served 
on  Office  of  the  Inspector 
General  employees; 
compliance;  published  10- 
3-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Mitsubishi  Heavy  Industries, 
Ltd.;  published  8-20-03 

Standard  instrument  approach 
procedures;  published  10-3- 
03 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Tax-exempt  bonds  issued 
by  State  and  local 
governments;  arbitrage 
and  private  activity 
restrictions;  investment- 
type  property  and  private 
loan  (prepayment); 
published  8-4-03 

Correction;  published  9-8- 
03 


RULES  GOING  INTO 
EFFECT  OCTOBER  4, 
2003 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
San  Diego  Bay.  CA— 
Safety  zone;  published 
10-3-03 
San  Francisco  Bay,  CA— 
Safety  zone;  published 
10-3-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  published  8- 
12-03 

RULES  GOING  INTO 
EFFECT  OCTOBER  5, 
2003 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Lal(e  Havasu,  AZ;  safety 
zone;  published  10-3-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Fresh  fruits,  vegetables,  and 

other  products;  inspection 

and  certification: 

Fees  and  charges  increase; 
comments  due  by  10-8- 
03;  published  9-8-03  [FR 
03-22682] 
Oranges,  grapefruit, 

tangerines,  and  tangelos 

grown  in — 

Florida;  comments  due  by 

10-9-03;  published  9-9-03 

[FR  03-23045] 
Prunes  (dried)  produced  in — 
Califomia;  comments  due  by 

10-6-03;  published  8-6-03 

[FR  03-19969] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Gentlcally  engineered 
organisms  and  products: 
Introductions  of  plants 
genetically  engineered  to 
encode  compounds  for 
industrial  use;  permit 
requirements;  comments 


due  by  10-6-03;  published 
8-6-03  [FR  03-19877] 

AGRICULTURE 
DEPARTMENT 

Farm  Service  Agency 

Special  programs: 
Tree  Assistance  Program: 
comments  due  by  10-10- 
03;  published  8-11-03  [FR 
03-20345] 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Guaranteed  loanmaking: 
Secondary  martcet  sales; 
fiscal  and  transfer  agent; 
comments  due  by  10-6- 
03:  published  8-6-03  [FR 
03-19987] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastem  United  States 
fisheries — 

Summer  flounder,  scup, 
and  blacl(  sea  bass: 
comments  due  by  10-9- 
03;  published  9-24-03 
[FR  03-24249] 

West  Coast  States  and 

Western  Pacific 

fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  10-6- 
03;  published  9-5-03 
[FR  03-22571] 

Pacific  Coast  groundfish; 
Groundfish  Observer 
Program;  comments 
due  by  10-10-03; 
published  9-10-03  [FR 
03-22570] 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
sen/ices  (CHAhilPUS): 
TRICARE  program- 
Individual  Case 
Management  Program 
withdrawn,  Persons  with 
Disabilities  Program 
renamed  Extended  Care 
Option  Program,  and 
other  administrative 
amendments;  comments 
due  by  10-6-03; 
published  8-6-03  [FR 
03-19822] 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Enforcement: 
Permit  regulations;  Class  I 
administrative  civil 
penalties;  inflation 
adjustment;  comments 
due  by  10-6-03;  published 
8-20-03  [FR  03-21331] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permit 
programs — 

Nebraska:  comments  due 
by  10-6-03:  published 
9-5-03  [FR  03-22540] 
State  operating  permit 
programs — 

Nebraska;  comments  due 
by  10-6-03:  published 
9-5-03  [FR  03-22539] 
Air  quality  implementation 
plans:  approval  and 
promulgation:  various 
States: 

Califomia;  comments  due  by 
10-6-03:  published  9-4-03 
[FR  03-22445] 
Nevada;  comments  due  by 
10-8-03;  published  9-8-03 
[FR  03-22646] 
Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
2,6-Diisopropyln^pht^,alene: 
comments  due  by  10-7- 
03;  published  8-8-03  [FR 
03-20307] 
Spinosad:  comments  due  by 
10-6-03;  published  8-6-03 
[FR  03-20017] 
Radiation  protection  programs: 
Transuranic  radioactive 
waste  for  disposal  at 
Waste  Isolation  Pilot 
Plant;  waste 

characterization  program 
documents  availability — 
Hanford  Site,  WA; 
comments  due  by  10-6- 
03;  published  9-5-03 
[FR  03-22638] 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 

Centralized  waste  treatment 
industry;  comments  due 
by  10-10-03;  published  9- 
10-03  [FR  03-22930] 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  policies  and 
operations,  etc. — 
Other  financial  institutions 
and  investments  in 
Farmers'  notes; 
comments  due  by  10- 
10-03;  published  8-11- 
03  [FR  03-20360] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  broadcasting: 
Definition  of  radio  markets 
for  areas  not  located  in 
an  arbitron  survey  area: 
comments  due  by  10-6- 
03;  published  8-25-03  [FR 
03-21652] 
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HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicare: 
Hosprtal  outpatient 
prospective  payment 
system  and  2004  CY 
payment  rates;  comments 
due  by  10-6-03;  published 
8-12-03  [FR  03-20280] 
Physictan  fee  schedule 
(2004  CY);  payment 
policies  and  relative  value 
ufMt  adjustments 
comments  due  by  10-7- 
03;  pub^ls^ed  8-15-03  [FR 
03-20662] 

Correction;  comments  due 
by  10-7-03;  published 
9-26-03  [FR  03-24548] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  for  human  consumption: 

Food  labeling — 

Trans  fatty  aads  in 
nutrition  labeling, 
nutnent  content  claims, 
and  health  claims; 
footnote  or  disclosure 
statements;  comments 
due  by  10-9-03; 
published  7-11-03  [FR 
03-17526] 

HOMELAND  SECURITY 
DEPARTMENT 

Customs  and  Border 
Protection  Bureau 

Freedom  of  Information  Act: 
implementation: 

Confidential  commercial 
information;  comments 
due  by  10-10-03; 
published  8-11-03  [FR  03- 
20328] 

HOMELAND  SECURITY 
DEPARTMENT 

Coast  Guard 

Drawbndge  operations: 
Ftonda;  comments  due  by 

10-6-03;  published  8-5-03 

[FR  03-19900] 
Ports  and  waterways  safety 
Charleston  Harbor.  Cooper 

River,  SC;  regulated 

navigation  area; 

comments  due  by  10-7- 

03;  published  8-8-03  [FR 

03-20196] 

HOMELAND  SECURITY 
DEPARTMENT 

Federal  Emergency 
Management  Agency 

National  Flood  Insurance 
Program: 

Private  sector  property ' 
insurers;  assistance; 
comments  due  by  10-6- 


03;  published  9-5-03  [FR 
03-22659] 

HOMELAND  SECURITY 
DEPARTMENT 

Immigration: 
Orphan  petitions;  advance 
processing  application, 
validity  penod; 
discretionary  extension, 
comments  due  by  10-6- 
03;  published  8-7-03  [FR 
03-20173] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Cntical  habitat 
designations — 
Peirson  s  milk- vetch; 
comments  due  by  10-6- 
03.  published  8-5-03 
[FR  03-19670] 
Migratory  bird  permits 
Application  fee  schedule, 
revision;  comments  due 
by  10-10-03,  published  8- 
26-03  [FR  03-21489] 
Wild  Bird  Conservation  Act 
Non-captive-bred  species; 
approved  list;  additions — 
Blue-fronted  Amazon 
parrots  from  Argentina; 
comments  due  by  10-6- 
03;  putHished  8-6-03 
[FR  03-19945] 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  arKJ  sulfur  operations: 
IrKident  reporting 
requirements;  comments 
due  by  10-6-03;  published 
7-8-03  [FR  03-16782] 

INTERIOR  DEPARTMENT 
National  Park  Service 

Special  regulations: 
Canyonlands  National  Park, 
Salt  Creek  Canyon,  UT; 
motor  vehicle  prohibition; 
comments  due  by  10- IO- 
CS: published  8-11-03  [FR 
03-19964] 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Schedules  of  controlled 

substances 

2,5-Dimetho)(y-4-(n)- 
propytthiophenethylamine. 
eic;  placement  into 
Schedule  I;  comn-ients 
due  by  10-8-03;  published 
9-8-03  [FR  03-22684] 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control,  custody,  care, 
etc 

DC   Code,  civil  contempt  of 
court  commitments; 


comments  due  by  10-6- 
03;  published  8-5-03  [FR 
03-19853] 

ARTS  AND  HUMANITIES, 
NATIONAL  FOUNDATION 
National  Foundation  on  the 
Arts  and  ttie  Humanities 

Supplemental  standards  of 
ethical  conduct  for  National 
Endowment  for  the  Arts 
empkjyees;  comments  due 
by  10-6-03;  published  9-5- 
03  [FR  03-22653] 

Supplemental  standards  of 
ethical  conduct  for  National 
Endowment  for  the 
Humanities  employees; 
comments  due  by  10-6-03; 
published  9-5-03  [FR  03- 
22654] 

Conflicts  of  interest;  cross 
reference  provision; 
comments  due  by  10-6-03; 
published  9-5-03  [FR  03- 
22655] 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities;  domestic  licensing: 
Emergency  planning  and 
preparedness;  comments 
due  by  10-7-03;  published 
7-24-03  [FR  03-18845] 

PERSONNEL  MANAGEMENT 
OFFICE 

Federal  computer  systems; 
secunty  awareness  and 
training  for  employees 
responsible  for  management 
or  use;  comments  due  by 
10-6-03;  published  9-4-03 
[FR  03-22487] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Airbus;  comments  due  by 
10-8-03;  published  9-8-03 
[FR  03-22704] 

Cessna;  comments  due  by 
10-6-03;  published  7-28- 
03  [FR  03-19059] 

Honeywell  Intemational  Inc.; 
comments  due  by  10-7- 
03:  published  8-8-03  [FR 
03-20231] 

McDonnell  Douglas; 
comments  due  by  10-6- 
03:  published  8-21-03  [FR 
03-21414] 

MD  Helicopters  Inc.; 
comments  due  by  10-7- 
03;  published  8-8-03  [FR 
03-19976] 
Airworthiness  standards: 
Special  conditions — 
Gulfstream  Aerospace  LP 
1125  Westwind  Astra 
airplanes;  comments 
due  by  10-9-03; 


published  9-9-03  [FR 

03-22797] 
Sabreliner  Model  NA-265 

Series  airplanes; 

comments  due  by  10-9- 

03;  published  9-9-03 

[FR  03-22798] 
Class  E  airspace;  comments 
due  by  10-5-03;  published 
8-21-03  [FR  03-21459] 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 
Occupant  crash  protection — 

Betted  frontal  barrier 
crash  test;  maximum 
test  speed  and  phase-in 
schedule;  comments 
due  by  10-6-03; 
published  8-6-03  [FR 
03-20054] 

Integral  lap/shoulder 
safety  belts;  rear  seats 
requirement;  comments 
due  by  10-6-03; 
published  8-6-03  [FR 
03-20024] 

TREASURY  DEPARTMENT 
Comfrtroller  of  ttie  Currency 
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Rules  and  Regulations 


Federal  Register 

Vol.  68,  No.   193 

Monday.  October  6.  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart113 
[Docket  No.  01-067-2  ] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Determination  of 
Moisture  Content  in  Desiccated 
Biological  Products 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the  Virus- 
Serum-Toxin  Act  regulations  for  the 
determination  of  moisture  content  in 
desiccated  biological  products  to  require 
that  such  determinations  be  made  using 
a  gravimetric  method  that  expresses 
moisture  content  as  the  percentage  of 
weight  a  product  loses  during  a  drying 
cycle,  and  to  require  that  the  maximum 
percentage  of  moisture  permitted  for  a 
satisfactory  test  must  be  specified  in  a 
filed  Outline  of  Production.  The 
gravimetric  method  has  been  adopted  as 
an  international  standard  by  scientific 
experts  and  regulatory  authorities  in  the 
United  States,  Canada,  Japan,  and  the 
European  Union.  In  addition,  we  are 
amending  the  regulations  pertaining  to 
general  requirements  for  live  bacterial 
vaccines  and  general  requirements  for 
live  virus  vaccines  to  specify  the 
gravimetric  method  when  testing  for 
moisture  content.  These  actions  will 
update  the  regulations  by  providing  a 
uniform  method  of  determining 
moisture  content  in  desiccated  products 
and  ensure  the  stability  of  that  product 
during  its  dating  period. 
EFFECTIVE  DATE:  November  5,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Albert  P.  Morgan,  Chief  of  Operational 
Support,  Licensing  and  Policy 
Development,  Center  for  Veterinary 
Biologies,  VS,  APHIS,  4700  River  Road 


Unit  148,  Riverdale,  MD  20737-1231; 
(301)  734-8245. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Virus-Serum-Toxin  Act 
regulations  in  9  CFR  part  113  (referred 
to  below  as  the  regulations)  prescribe 
standard  requirements  for  the 
preparation  and  testing  of  veterinary 
biological  products.  Standard 
requirements  consist  of  test  methods, 
procedures,  and  criteria  that  define  the 
standards  for  purity,  safety,  potency, 
and  efficacy  for  a  given  type  of 
veterinary  biologic  product.  When  a 
standard  procedure  for  testing 
veterinary  biological  products  is 
validated  and  approved  by  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  for  general  use.  it  is  proposed 
for  codification  in  the  regulations. 
Section  113.29  of  the  regulations  sets 
forth  the  requirement  for  determination 
of  moisture  content  in  desiccated 
biological  products. 

On  August  5,  2002,  we  published  in 
the  Federal  Register  (67  FR  50606- 
50608,  Docket  No.  01-067-1)  a  proposal 
to  amend  the  regulations  for 
determination  of  moisture  content  in 
desiccated  biological  products  to  specif\' 
that  such  determinations  be  made  using 
a  gravimetric  method,  and  to  require 
that  the  maximum  percentage  of 
moisture  permitted  for  a  satisfactory  test 
must  be  specified  in  a  filed  Outline  of 
Production.  The  proposed  rule  was 
intended  to  update  the  regulations  by 
providing  a  uniform  method  of 
determining  moisture  content  in 
desiccated  products  and  ensure  the 
stability  of  that  product  during  its 
dating  period. 

We  solicited  comments  on  our 
proposed  rule  for  60  days  ending  on 
October  4,  2002.  We  received  two 
comments  by  that  date,  from  a 
veterinary  biologies  manufacturer  and  a 
national  trade  association  representing 
veterinary  biologies  manufacturers.  Both 
conmienters  supported  the  proposed 
rule.  One  commenter  did,  however, 
request  that  we  "clarify  the  exceptions 
to  the  use  of  the  proposed  method."  The 
commenter  recommended  that  if  we 
intend  to  handle  such  instances  via 
outline  exemptions,  then  that  should  be 
stated.  Additioi\ally,  the  commenter 
asked  that  we  indicate  whether  one 
valid  reason  for  an  exemption  would  be 


that  a  firm  does  not  have  the  equipment 
necessary  to  conduct  the  test. 

In  this  final  rule,  we  are  adopting  the 
gravimetric  method  as  the  standard 
procedure  for  determining  moisture 
content.  As  a  Standard  Requirement 
test,  the  gravimetric  method  should  be 
used  whenever  the  test  for  moisture 
content  is  performed.  However,  we  note 
that  exemptions  to  the  use  of  the 
gravimetric  method,  like  exemptions  to 
any  test  prescribed  in  the  various 
standard  requirements  found  in  part 
113,  may  be  granted  for  any  valid  reason 
in  accordance  with  §  113.4, 
"Exemptions  to  tests."  Exemption 
requests  are  evaluated  on  a  product-by- 
product basis,  and  in  our  review  of  such 
requests,  we  focus  on  the  methods, 
equipment,  and  procedures  that  would 
be  used  in  place  of  those  prescribed  in 
the  Standard  Requirement.  It  is  the 
validity  of  the  alternative  methods  and 
procedures  that  ser\'es  as  the  basis  for 
the  granting  of  an  exemption. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  proposed  rule  as  a  final 
rule,  without  change. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget 

We  are  amending  the  Virus-Serum- 
Toxin  Act  regulations  for  determination 
of  moistiire  content  in  desiccated 
biological  products  to  require  that  such 
moisture  determinations  be  made  using 
a  gravimetric  method  that  determines 
residual  moisture  by  measuring  the 
percentage  of  weight  a  product  loses 
during  a  product  drying  cycle.  In 
addition,  this  rule  provides  that  the 
maximum  percentage  of  moisture 
permitted  for  a  satisfactory'  test  must  be 
specified  in  a  filed  Outline  of 
Production.  The  effect  of  this  action  will 
be  to  provide  a  standardized  method  for 
the  determination  of  moisture  content  in 
desiccated  biological  products  that  has 
been  adopted  internationally  and  ensure 
that  such  moisture  determinations  are 
uniform  and  reproducible. 

This  rule  will  affect  all  licensed 
manufacturers  of  veterinar\'  biologies 
that  test  desiccated  vaccines  for 
moisture  content.  Currently,  there  are 
approximately  135  veterinary  biologies 
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estdblishint'nts.  iiu  hiding  permittees. 
According  to  the  standards  ot  the  .Small 
Business  Administration,  most 
\eterinar\  biologies  establishments 
would  he  classified  as  small  entities 

We  (io  not  e.xpect  that  this  rule  will 
impose  anv  additional  testing  ^ir 
e(  onomic  burden  on  thesf 
manufacturers  because  manut.ii  turers 
I  urrentK  tt-st  their  prnduc  ts  tur 
moisture  i  ontent  b\  methods  >pe(  ifieii 
m  their  filed  Outline  "t  F'riului  turn  .ind 
tlie  reagents  ami  ecjuipinent  net  essar\'  to 
perform  the  gra\  inii'tru  test  toi  moisture 
(untent  that  will  l)e  rMquired  under  this 
rule  are  expected  to  be  coinp.irable  i.n 
cost 

I'nder  these  cin  umstances.  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Ser\-i(  e  has 
determined  that  this  ii  tinn  will  U'it 
hav>'  1  si^iiiti(  .iHt  •■!  unomu:  impact  on 
.1  substantial  number  of  small  entities. 

Executive  Order  12372 

This  progr.iui  .u  ti\it\  is  listed  in  tiie 
catalog  of  Fedt'r  il  Domestic  Assistance 
under  \.i    10  l)J')  and  is  subject  to 
Exec  utive  Order  ij  }  72.  wiiich  requires 
interi:'i\'Tnniental  consultation  with 
•State  and  lo(  al  officials.  {See  7  CFR  part 
>,{)\i    subpart  \'  ) 

Executive  Ordtr  1298H 

This  fiiiril  rule  has  be. '11  r-viewed 
under  Kxei  utive  <  Jrd.T  1  JMKH,  Civil 
[usfice  Reform   It  Is  ant  intended  tn 
ha^'e  retroactive  effect  This  rub'  will 
nut  preempt  an\  Sti'-'  ,,r  in  .il  laws, 
regulations,  or  p.iin  i>'s    '.iiij.'ss  thev 
present  an  irrei  ont  liable  conflict  with 
'his  rule   The  \irus  Serum-Toxin  Act 
does  iii't  pruv  hie  .niiiiinistrative 
pnu  edures  which  must  be  exhausted 
prior  to  a  judicial  challenge  to  tlje 
[)niv  isiMiis  nf  this  rule. 

Paperwork  Reduction  .\ct 

This  tiri.il  rule  contains  no  new 

mtiirniritn  in  nr  r'-i  ■  rr.'k">'pi;iu 

reijUirelll.'Ilt^    Und'T   •;!•     i'-tp-TW     •!k 

Kedui  M    n  Act  of  1995  (44  U.S.C.  3501 

List  of  Subjects  in  9  (FR  Part  113 

.\nitnal  binli)b;i(  s   Kxpll^!^    Imports, 
K.'fiorting  in(i  T'm  nriik''eping 
requirements. 

■  .\(  I  iirdinglv  we  are  amending  9  CFR 
part  1  H   Is  fnli.iw  > 

PART  11 3— {AMENDED] 

■  I    The  authi)rit\  ,  it.iti'in  t'  ir  pir'  11  \ 
I  I  intinues  ti  1  read  ,ls  tnlh  >\\  -. 

Authority:  Z\  U.S.C.  151-159;  7  CFR  2.22. 

J.  rto.  diid  in  4. 


■  2.  Section  1 13.29  is  revised  to  read  as 

follnws: 

§  1 1 3.29     Determination  of  moisture 
content  in  desiccated  biological  products. 

.Methods  provided  in  this  section 
must  be  us(>d  when  a  determination  of 
nmisture  i  ontent  in  desiccated 
bi'ilign  ,il  products  is  prescribed  in  an 
a[)pli(  .ible  Standard  Reijiiirement  or  in 
the  filed  ( )utline  ni  Production  for  the 
prodiK  t    [-'irms  i  iirrentiv  using  methods 
otfier  than  tbosf  prov  ided  in  this  section 
for  determining  the  moisture  content  in 
desiccated  biiilogn  al  [iioducts  have 
until  November  ,t.  2004  to  update  their 
( )utlines  of  F^rodiK  tion  to  be  in 
compliance  with  this  recpiirement. 

(a)  Fin.i!  (  ontamer  samples  of 
completed  prodiii  t  shall  be  tested.  The 
weight  loss  ot  the  sample  due  to  drving 
in  a  vacuum  oven  shall  be  (ietermined. 
.\11  procedures  shouiii  be  [lerformed  in 
an  environment  witti  a  relatn  e 
humidity  less  than  45  pen  eiit    The 
>M|ui[iment  necessarv  tn  [>ertorm  the  test 
IS  as  follows: 

(1)  Cylindrit:al  weighing  bottles  with 
airtight  glass  stoppers. 

(2)  Vacuum  oven  equipped  w  ith 
validated  thermometer  and  thermostat 
A  suitable  air-(ir\  int:  dev  h  e  should  be 
attached  to  the  inlet  \,  il\e 

(3)  Balance,  ac  i  urate  to  1)  1  mg  I  rated 
precision  ±0 Olmg) 

(4)  Desiccator  j.u  equipped  v\  ith 
phosphorous  [leiitoxide.  silic^  gel.  or 
equivalent 

(5)  Ue.sH  (  iited  \a(  (  me  in  (irigin.il 
sealed  vial.  .S,iiii()le  And  (  ontrol  should 
be  kept  at  room  temper, iture  in  their 
original  airtight  ((irit.iiners  until  use. 

(b)  Test  procedure: 

(1)  Thiiroiighlv  I  leaned  .uid  labeled 
Sample-vve|i;llinL;  bottles  with  stoppers 
should  be  allowed  to  dr\  at  t)()  t3    O 
under  vacuum  ,il  less  than  2  .")  kP.i 

(i)  Transfer  hot  bottles  .uid  stoppers 
into  the  ilesu  I  ator  and  allow  to  (  oo|  to 
room  temperature 

(ii)  After  bottles  have  <  ooled,  insert 
stoppers  and  w.M^d  .md  rec  ord  the 

weights  of  the  bottle-  .IS      .\ 

(iii)  Return  weighing  bottles  to  the 
desiccator. 

(2)  Remove  the  -.nnplc  i  i  int.uner  seal 
(i)  Using  a  spatula    break  up  tlie 

sani[>!e  plug  and  transfer  the  recjuiied 
amount  of  sample  to  the  previously 
tared  weighing  bottle 

(ii)  Insert  the  -tojqier  ,ind  weigh  and 
record  the  weights  ot  the  weighing 
bottles  as  "B." 

(  ^1  Pla(  e  the  weighing  bottle  with  the 
stopper  at  ^n  .mgle  in  the  vacuum  oven. 
Set  the  vacuum  to  .    ^  ',  kl'a  and  the 
temperature  to  h[)  t3    (]. 


(4)  After  a  minimum  of  3  hours  of 
drving  time,  turn  off  the  vacuum  pump 
and  allow  drv  air  to  bleed  into  the  oven 
until  the  pressure  inside  the  oven  is 
equalized  with  the  prevailing 
atmospheric  pressure. 

[5]  While  the  bottle  is  still  warm, 
replace  the  stopper  in  its  normal 
position  and  transfer  the  weighing  bottle 
to  the  desiccator. 

(i)  Allow  a  minimum  of  2  hours  for 
the  weighing  bottle  to  cool  to  room 
temperature  or  for  its  weight  to  reach 
equilibrium 

(ii)  Weigh,  and  record  the  weight  as 
■C." 

(fi)  (Calculate  the  percentage  of 
moisture  in  the  original  sample  as 

follows: 

(B     O/IB     A)  X  (100)  =  Percentage  of 
residual  moisture,  where; 

A  =  tare  weight  of  weighing  bottle 

B  -  A  =  weight  of  sample  before  drying 

B     (!  =  weight  of  sample  after  drving 

(7)  The  results  are  considered 
satisfactory  if  the  percentage  of  residual 
moisture  is  less  than  or  equal  to  the 
manufacturer's  specification. 

m  A  In  ^  1 13  f)4,  paragraph  (e)  is 
anu'nded  by  adding  a  new  paragraph 
ie)[3]  to  read  as  follows: 

§  1 1 3.64    General  requirements  for  live 
bacterial  vaccines. 


(3)  Final  container  samples  of 
cimipfeted  product  from  each  serial  and 
subserial  must  be  tested  for  moisture 
content  in  accordance  with  the  test 
provided  in  t;  1 13.29. 

■  4.  Section  1 1  3.300  is  amended  by 

rev  ising  paragraph  (e)  to  read  as  follows: 

§  1 1 3.300    General  requirements  for  live 
virus  vaccines. 

«         *         *         *         * 

(e)  .\}oisturi'  (^ontent.  (1)  The 
maximum  moisture  content  in 
dt  siccated  va(  c:incs  must  be  stated  in 
the  filed  Outline  of  Production. 

(2)  Final  container  samples  of 
completed  product  from  each  serial  or 
subserial  must  be  tested  for  moisture 
ciontent  in  accordance  with  the  test 
prescribe()  in  *?  113.29. 

[lone  111  VVastirngton.  [)(..  this  :i()th  dav  ot 
Septemtwr  liOO  i 

Kevin  Shea, 

Al  tinii  Aiiniuii^trator,  Animal  and  Plant 
Hi'dllh  Inspt'ction  Sitmi  e 
FKDiH     l):f-J^iJil  Fileil  ll)-:i-():t:  H:4.T  ami 
BILLING  CODE  341l>-3*-P 


Cn^nr^.!       D. 


c-Jo.-      \',J       KU       V,,        ^a•\   I  \AnnA^\i       fir-friKor     P.       'Jfini   /Riiloc     a  n  rl      P  am  1 1  a  fi  r>n  c 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-NR»-106-AD;  Amendment 
39-13326;  AD  2003-20-08] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
IModei  747SP  and  747SR;  747-1 OOB, 
-2008,  -200C,  -200F,  -300,  -400,  and 
-400D;  and  767-200  and  -300  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  transport 
category  airplanes.  This  action  requires 
inspection  of  the  attachment  of  the 
shoulder  restraint  harness  to  the 
mounting  bracket  on  certain  observer 
and  attendant  seats  to  determine  if  a  C- 
clip  is  used  in  the  attachjnent,  and 
corrective  action,  if  necessary.  This 
action  is  necessar>'  to  prevent 
detachment  of  the  shoulder  restraint 
harness  of  the  attendant  or  observer  seat 
from  its  mounting  bracket  during 
service,  which  could  result  in  injury  to 
the  occupant  of  the  seat.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  October  21,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  21, 
2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  5.  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
106-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
•Docket  No.  2002-NM-106-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
internet  as  attached  electronic  files  must 


be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Ladderud,  Aerospace  Engineer, 
Cabin  Safety  and  Environmental 
Systems  Branch,  ANM-150S.  FAA. 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6435;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  that  the  shoulder 
restraint  harness  of  the  attendant  or 
observer  seat  detached  from  the 
mounting  bracket  during  service  on  two 
Boeing  Model  737-300  series  airplanes. 
In  the  reported  incidents,  the  restraint 
harness  was  attached  to  the  mounting 
bracket  with  a  C-clip.  Such  detachment 
of  the  shoulder  restraint  harness  from  its 
mounting  bracket  diu"ing  service,  if  not 
corrected,  could  result  in  injury  to  the 
occupant  of  the  seat. 

Similar  Model  Airplanes 

The  shoulder  restraint  harness 
installations  on  Boeing  Model  737-300 
series  airplanes  are  identical  to  those  on 
certain  Boeing  Model  747SP  and  747SR; 
747-lOOB,  -200B, -200C, -200F, -300, 
-400,  and  -400D;  and  767-200  and  -300 
series  airplanes.  Therefore,  the  shoulder 
restraint  harnesses  on  these  models  may 
have  a  C-clip  installed  and  thus  be 
subject  to  the  same  unsafe  condition. 

Related  Rulemaking 

On  November  16.  2001.  the  FAA 
issued  AD  2001-24-02  (66  FR  59681. 
November  30.  2001),  which  is 
applicable  to  certain  Boeing  Model  707- 
100,  -lOOB,  -300.  and  -E3A  (military 
airplanes);  727-100  and  -200;  737-200. 
-200C.  -300,  -400,  and  -500:  747SP  and 
747SR; 747-lOOB.  -200B. -200C, -200F. 
-300.  -400,  and  -400D;  757-200  and 
-200PF:  and  767-200  and  -300  series 
airplanes.  That  AD  requires  inspection 
of  the  attachment  of  the  shoulder 
restraint  harness  to  the  mounting 
bracket  on  certain  observer  and 
attendant  seats  to  determine  if  a  C-cIip 
is  used  in  the  attachment,  and  corrective 
action,  if  necessary.  That  action  is 
necessary  to  prevent  detachment  of  the 
shoulder  restraint  harness  of  the 
attendant  or  obser\'er  seat  from  its 
mounting  bracket  during  service,  which 


could  result  in  injury  to  the  occupant  of 
the  seat. 

Since  the  Issuance  of  That  AD 

Since  the  issuance  of  that  AD.  the 
FAA  has  determined  that  the  same 
unsafe  condition  addressed  in  that  AD 
may  exist  on  an  additional  21  Model 
747SP  and  747SR.  747-lOOB. -200B, 
-200C,  -200F,  -300,  -400,  and  ^OOD 
series  airplanes;  and  an  additional  23 
Model  767-200  and  -300  series 
airplanes.  None  of  the  additional 
airplanes  are  on  the  U.S.  registry. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Special  Attention  Service 
Bulletin  747-25-3244,  Revision  4,  dated 
June  26,  2003;  and  Boeing  Service 
Bulletin  767-25-0288,  Revision  3,  dated 
August  1,  2002.  Those  service  bulletins 
describe  procedures  for  a  one-time 
inspection  of  the  attachment  of  the 
shoulder  restraint  harness  of  certain 
attendant  or  observer  seats  to  the 
mounting  bracket  to  determine  if  a  C- 
clip  is  used  in  the  attachment.  If  the 
shoulder  restraint  harness  is  looped 
through  the  bracket  and  attached  to 
itself  with  a  C-clip,  the  service  bulletins 
provide  two  alternative  methods  for 
correcting  this  condition.  One  method 
instructs  operators  to  attach  the 
shoulder  restraint  harness  directly  to  the 
mounting  bracket  by  removing  and 
discarding  the  C-clip,  removing  the 
mounting  bracket,  putting  the  mounting 
bracket  through  the  loop  of  the  shoulder 
harness,  and  attaching  the  mounting 
bracket  in  its  original  position.  The 
service  bulletin  also  describes  a  second 
method  to  correct  the  condition  that 
involves  installation  of  a  second  C-clip 
with  the  clip's  opening  positioned  in 
the  opposite  direction  of  the  opening  of 
the  existing  C-clip.  The  service  bulletins 
also  revise  the  effectivity  by  adding 
certain  airplanes  and  removing  certain 
other  airplanes.  Accomplishment  of 
either  of  the  methods  described  in  the 
service  bulletins  is  intended  to 
adequately  address  the  identified  unsafe 
condition. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  .same 
type  design  that  may  be  registered  in  the 
United  States  at  some  time  in  the  future, 
this  AD  is  being  issued  to  prevent 
detachment  of  the  shoulder  restraint 
harness  of  the  attendant  or  observer  seat 
from  its  mounting  bracket  during 
service,  which  could  result  in  injurv'  to 
the  occupant  of  the  seat.  This  AD 
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ri'cjuirt's  in-ii)f'(  ti.)ii  i  if  the  attachment  of 
ttu'  -.huuhltT  r''str.iint  hdrm'^s  !'i  thf 
iiiiiuntint;  brai  kft  on  i  (•Ttaiii  iii>s>'r\t'r 
ami  dtte'iuiant  seats  to  (ieterniuif  it  -i  ( , 
clip  IS  usfii  m  th"  attaihiiu-nt.  ami 
c:()rrt'c:ti\t"  ai  tiun.  it  ihm  fssarv.  The 
actions  art' rt'ciuirt'ii  tM  tn' accumplishfd 
m   ii  (  I  iiiiam 


$65  p«!r  unrlk  tnuir    Vhv  cost  impact 
mtiiriiiatioii,  l)»'lii\\,  reflects  this 

^p>'{  ifi»>(i  hmirlv  labor 


u  ifh  'ti 
'^i  rit)'Ml  ju"'.  1'  'U^i'v 
discussed  below. 


,h 


service  biillt'tin> 
\<:ept  as 


Differences  Between  the  Service 
Bulletins  and  This  AD 

Operator..  Nhouiil  ii'itf  that,  although 
the  service  bulletins  r- 1  ommend 
accomplishing  thf  ui>[)e(  tion  "at  the 
next  sc  heduled  mamtenaiu  e  period 
when  manpower  and  equipment  are 
available."  the  FAA  has  determined  that 
such  an  indefinite  compliance  time 
would  nut  address  the  identified  unsafe 
condition  in  a  timel\-  manner.  In. 
developing  an  ipfiropriate  complianc;e 
time  for  this  .\I)  t!i>'  FAA  considered 
not  onl\  the  iiiaiiut.icturer's 
recomni'ii.i  it:'  ;i.  but  the  degree  of 
urgency  a>Mii  i  it"il  with  addressing  the 
subject  unsat*     >  miition.  the  average 
utilization  of  th»'  iltfcted  fleet,  and  the 
tune  nei >'s^,ir\  til  [I'Tform  the  required 
actions.  In  lii;ht    it  il!    4  these  factors. 
the  FAA  finds  a  .iu-iuoiith  compliance 
'nil'-  for  initiating  the  required  actions 
'.•  1  hf  w  irr  inff'il   in  that  it  represents  an 
appriipriate  int-Tval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 

In  addition,  the  service  bulletins  do 
not  identify  the  type  of  inspection  that 
i>  involved  in  the  procedures  for 
inspecting  the  attachment  of  the 
shoulder  restraint  harness  to  determine 
if  a  C-clip  is  used.  The  FAA  refers  to 
this  inspection  in  this  AD  as  a  "general 
visual"  inspection 

rhanoes  to  14  CFR  part  :t9Ftfp(  t  on  the 
.VD 

( )n  Julv  10,  2002.  the  FAA  issued  a 

n.-w  version  of  14  CFR  part  39  (67  FR 
47q97.  luly  22.  2002).  which  governs  the 
F.AA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
:li  It  relates  to  altered  products,  special 
llight  permits,  and  alternative  methods 
of  I  (iinpliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
iM  only  the  office  authorized  to  approve 
.XMOCs  is  identified  in  each  individual 
AH 

C;hange  to  Labor  Rate  Estimate 

\V  >■  tM\  *■  rf\  if'A  ••ii  t;i.'  ;i_;iiifs  we  have 
liM'ii  'is.T  the  past  x'^iTii  \>'ars  to 
(  ail  ulate  .\[)  costs  to  operators.  To 
ai  (  ount  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  S^O  per  work  hour  to 


nil  ri'.tse  111  till 

latf 


(lost  Impact 

\i  nil'  I  it  thf  ail  plant^s  affec:ted  hv  this 
.!( tii  Ml  .111'  nil  thi'  1    .S.  Register.  .Ml 
airplaiii's  mi  huleii  in  the  a[)pli(.abilit\ 
of  this  mil'  I  iirrentlv  are  operated  In 
non-L  .>>   operators  under  foreign 
registry;  therefore,  thtiy  are  not  directh 
affected  by  this  .\D  <i(  tioii   Howev(>r.  the 
FAA  considers  th.it  this  rule  is 
necessary  to  ensure  th.tt  the  unsaf»' 
condition  is  addressed  in  the  e\  i-iit  tfi.it 
anv  of  these  subject  .urplanes  are 
imported  and  placed  mi  the  U.S. 
Register  in  the  future 

Should  an  affected  airplane  bt; 
inifiorti'il  ,iiid  placed  on  tln'  1'  .S 
Kegisti-i  111  the  tuture.  it  would  reijuire 
betwi'i'ii  I  hour  and   i  iioms  (depending 
on  the  luiinber  of  attend. iiitubserver 
seats  installed  on  the  airplane)  to 
accomplish  the  inspei  tioii.  at  .iii  aver.ige 
labor  rate  of  St).5  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  this 
AD  would  be  betxvt'"ii  Sf>")  .uid  S  12')  pfi 
airplane. 

Determination  of  Rules  Kttective  Date 

Since  this  AD  actum  doi's  not  atfei  i 
any  airplane  that  is  currentiv  mi  ihi' 
U..S.  register,  it  has  no  .iiherse  •'(  mimiui 
impact  and  imposes  no  .idditimia! 
burden  on  any  person.  Tfieretmi'   prim 
notice  and  piibli(  [irocediui's  hiTfi  ui  ire 
unnecessary  ami  tli.'  .iiiiemiiiii'iil  iii,i\'  be 
made  effecti\'f  m  les^  tiiaii  U)  d.i\  s  alter 
publication  iii  ttii'  Federal  Register 

Comments  Invited 

Although  this  actiim  is  iii  tlv  form  ot 
a  final  rule  and  was  not  piei.ede<l  tn 
notice  and  opportunity  for  puhlii 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  an'  iinited  to 
comment  on  this  rule  b\  siihiiiittim; 
such  written  data,  views,  m  arguments 
as  they  may  desire.  Cominiini(  .itimis 
shall  identify  the  Rules  Doc:ki'i  numhi'i 
and  be  subniitti'd  in  triplicali'  to  liie 
address  spt'i  iii.'d  umli'i  the  i  .iptimi 
ADDRESSES.  .Ml  i  mnmiiiiK  .itioiis 
rei.eiVfii  mi  ni  lielore  ttie  i. losing  li.ite 
for  conuiu'iits  uill  be  considered,  ami 
this  rule  m.i\  hi-  .uiiemied  in  light  of  the 
comments  rei  i'i\ I'd    I-.k  tu.il  intorniatimi 
that  supp(jrts  the  coiiiinentei  s  ide.is  and 
suggestions  is  extrenn'K  helpful  in 
evaluating  tie'  I'tt-'i  tiM'iiess  of  the  .\1) 
action  and  di'tninining  \\  hetln'r 
additional  riili'iiMkim;  ai  timi  i-vmild  In' 
needed. 

Submit  cmiinii'iils  usihl;  the  ti  illowim.; 
format: 

•  Organize  coniiiii'iits  issue-bv-issue 
lor  example,  disi.uss  a  rtjquest  to 


change  the  compliance  time  and  a 
r(;quest  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  tn  the  .\D  is  being  requested. 

•  Include  justification  {f.g..  reasims  or 
data)  for  each  request 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
en\  ironmental.  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
■  uinniarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  tliiur  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-.iddressed.  stamped 
postcard  on  which  the  following 
statement  is  ni.ide:  "Ciomments  to 
I)o(  ket  NumbiT  20()2-!\'M-l OB-AD." 
The  posti  ,ird  will  be  date  stamped  and 
returned  to  the  (  ominenter. 

Regulatory  Impact 

The  regul.itions  adopted  herein  will 
not  ha\'e  a  substantial  direct  effect  on 
the  .States,  mi  the  relationship  between 
the  national  C.o\ernnient  and  the  States. 
or  on  the  distribution  ol  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  th.it  this  final  rule  does  not 
tunc  federalism  imjilicitions  under 
Executive  Order  l.il32. 

For  the  reasons  discussed  above.  I 
certifv  th.it  this  actiim  (1 )  is  not  a 
"significant  regulatorv  .iction"  under 
Executive  (Jrder  12866:  (2)  is  not  a 
'significant  rule"  under  DOT 
Regulatory  I'olii  ies  and  Froi  edures  (44 
FR  1 1034.  February  26.  1979):  and  (3) 
will  not  ha\e  a  significant  economic 
imp. 11  t.  i)ositi\e  or  negative,  on  a 
sulist.inti.il  number  of  small  entities 
under  the  (  riteria  of  the  Regulator\' 
i'lexibility  Act   A  final  evaluation  has 
bet'n  pr(>pared  for  this  action  and  it  is 
cont.iined  in  the  Rules  Docket.  A  (_:opy 
of  it  may  be  obtained  from  the  Rules 
I)o(  ket  .it  the  hication  provided  under 
the  c.iptimi  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

.Mr  transportation.  .Mrcraft.  .Avi.ition 
safet\  ,  Incorpor.ition  h\'  referenc;e. 
Safety. 

.Adoption  of  the  .Amendment 

■  .Accordingh  .  pursuant  to  the  authorit\- 
delegated  to  me  b\  the  Administrator, 
the  Federal  .Xviation  Administratiim 
.unends  part  .59  of  the  Federal  .Aviation 
Regulations  (14  CFR  part  39)  as  follows: 


e;7K1  9 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-20-08     Boeing:  Amendment  39-13326. 
Docket  2002-NM-106-AD. 

Applicability:  Airplanes,  certificated  in  any 
category,  as  listed  in  Table  1  of  this  AD 
below: 

'  Table  1  .—Applicability 


Models  and  series 


As  listed  in  the  fol- 
lowing Boeing  Serv- 
ice Bulletins 


Model  747SR  and 
747SP,  and  747- 
100B,  -200B, 
-200C,  -200F, 
-300.  -^00,  and 
-400D 

Model  767-200  and 
-300., 


747-25-3244,  Revi- 
sion 4,  dated  June 
26,  2003. 


767-25-0288,  Revi- 
sion 3,  dated  Au- 
gust 1,  2002. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  detachment  of  the  shoulder 
restraint  harness  of  the  attendant  or  observer 
seat  from  its  mounting  bracket  during 
service,  which  could  result  in  injury  to  the 
occupant  of  the  seat,  accomplish  the 
following: 

Inspection  and  Corrective  Action 

(a)  Within  36  months  after  the  effective 
date  of  this  AD,  do  a  one-time  general  visual 
inspection  of  the  attachment  of  the  shoulder 
restraint  harness  of  each  observer  or 
attendant  seat  to  determine  if  a  C-clip  is  used 
in  the  attachment.  Do  the  inspection 
according  to  Boeing  Service  Bulletin  747-25- 
3244,  Revision  4,  dated  June  26,  2003;  or 
Boeing  Special  Attention  Service  Bulletin 
767-2.5-0288.  Revision  3,  dated  August  f, 
2002;  as  applicable.  If  the  shoulder  harness 
is  looped  through  the  bracket  and  attached  to 
itself  with  a  C-clip.  do  paragraph  {a)(l)  or 
(a)(2)  of  this  AD. 

Note  1:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 


(1)  Remove  and  discard  the  C-clip,  and 
reattach  the  shoulder  harness  to  the 
mounting  bracket,  according  to  the  ser\'ice 
bulletin. 

(2)  Install  a  second  C-clip  with  the  clip's 
opening  positioned  in  the  opposite  direction 
of  the  opening  of  the  existing  C-clip, 
according  to  the  optional  method  described 
in  Steps  19  and  20  of  Figure  1  or  2  of  the 
applicable  service  bulletin. 

Acceptable  for  Compliance 

(b)  Removing  and  discarding  the  C-clip  and 
reattaching  the  shoulder  harness  to  the 
mounting  bracket;  according  to  Boeing 
Service  Bulletin  747-25-3244.  Revision  1. 
dated  May  17,  2001,  Revision  2,  dated  .^prii 
4,  2002,  or  Revision  3,  dated  August  1.  2002; 
Boeing  Service  Bulletin  767-2.5-0288. 
Revision  1.  dated  May  17,  2001,  or  Revision 
2,  dated  April  4,  2002:  as  applicable;  is 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (a)(1)  of  this  ,^D. 

Parts  Installation 

(c)  As  of  the  effective  date  of  this  .■\D.  do 
not  attach  the  shoulder  restraint  harness  of 
an  observer  or  attendant  seat  on  any  airplane 
to  the  mounting  bracket  using  a  C-clip. 
unless  the  required  actions  specified  in 
paragraph  (a)(2)  of  this  AD  are  done. 

Alternative  Methods  of  Compliance 

(d)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Seattle  Aircraft  Certification  Office. 
FAA,  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 

Incorporation  by  Reference 

(e)  Unless  otherwise  specified  in  this  AD. 
the  actions  shall  be  done  in  accordance  with 
Boeing  Service  Bulletin  747-25-3244. 
Revision  4,  dated  June  26.  2003;  or  Boeing 
Special  Attention  Service  Bulletin  767-25- 
0288,  Revision  3.  dated  August  1,  2002;  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  F.^.'\. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700.  Washington, 
DC. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
October  21,  2003, 

Issued  in  Renton.  Washington,  on 
September  26,  2003. 
Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
[FR  Doc.  03-24976  Filed  10-3-03;  8:45  am] 

BILUNG  CODE  4910-1 3-4> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NIM-143-AD;  Amendment 
39-13321;  AD  2003-20-03] 

RiN2120-AA64 

Airworthiness  Directives;  BomtMirdler 
Model  CL-600-2B19  (Regional  Jet 
Series  100  &  440)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Model  CL-600- 
2B19  (Regional  Jet  Series  100  &  440) 
airplanes,  that  requires  revising  the 
airworthiness  limitations  section  of  the 
Instructions  for  Continued 
Airworthiness  by  incorporating  new 
structural  inspection  intervals  for  the 
vertical  beams  of  the  pressure  bulkheads 
at  fuselage  stations  409+128  and  559: 
repairing  the  vertical  beams  if 
necessar\';  and  submitting  inspection 
findings  to  the  airplane  manufacturer. 
This  action  is  necessary'  to  detect  and 
correct,  in  a  timely  manner,  fatigue 
cracks  in  the  vertical  beams  of  the 
pressure  bulkheads  at  fuselage  stations 
409-t-128  and  559,  which  could  result  in 
the  reduced  structural  integrity  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  November  10,  2003. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
10,  2003. 

ADDRESSES:  The  ser\'ice  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Canadair, 
Aerospace  Group,  P.O.  Box  6087, 
Station  Centre-ville,  Montreal,  Quebec 
H3C  3G9,  Canada.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Fluor,  Valley  Stream,  New 
York:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Serge  Napoleon,  Aerospace  Engipeer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
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I  I'lHl,  tflt'phoiie  (516)  256-7512:  fax 
IT  IB) 568-2716. 
SUPPLEMENTARY  INFORMATION:  A 

prnpusdl  tn  .iincnii  p<irt   i'l  .it  t!i>'  ft-derdl 
A\  i.itiiiii  Ki't;ul.itii)n-    14  (  :FK  fi.irt  39)  to 
:iii  iiiii>'  in   iirw   ir*hi:i>'>->  ilii-'i  !;'>>'  (AD) 
th.it  1^  I p pi II  ,ihl.'  t"  I  .'It'll  11  H'  nih.irdier 
\|ini>'l  (  "i -tii)i)-JH  IM    K.'t;iiin.i!  [ft 
S»'ri>'s  UK)  .V  440     iirplriiu'-  '.v  i> 
P'ltilisiu'ii  111  tti.'  Federal  RetiistprDn 
luh't   J()()(   hrt  FR  4U«JM!   That  action 
pr'ip.iNfii  t'l  r'Mjiiirf'  rt'\  ising  the 
.ur\\nrthi'i.^^  hinitatiDns  section  of  the 
Instructions  tor  Continued 
Airworthiness  by  incorporating  mnv 
structural  inspection  intervals  ffir  the 
vortical  beams  of  th^  pressure  bulkheads 
It  fuselage  stations  4U9-t-128  and  559; 
ri'pairing  thf'  vertical  beams  if 
tuM  t'ssary;  and  submitting  inspection 
tiiulings  to  the  airplane  manufacturer. 

C!omments 

i!it.'r> --t'-d  persons  have  been  afforded 
III    'pp'  rtumtv  to  participate  in  the 
li.akiru    '  t.'iN  amendment.  No 

':!i:ii-  !!'-  -.v  •re  submitted  in  response 
i.>  t.^i-'  pi  ip.is.il  or  the  FAA's 
i.t.  rinination  of  the  cost  to  the  public. 

Conclusion 

rh»'  F.A.\  has  determined  that  air 
Nalt't\  and  the  public  interest  require  the 
111  ip'inn  of  the  rule  as  proposed. 

Interim  Action 

Thi".  1^  I  '  mMti.Tpd  to  be  interim 
.u  111  111  Thf'  in>[j"(:tion  reports  required 
h\  this  .AO  will  ►liable  the  manufacturer 
tn  nht.im  ht'tt-T  iiisitiht  into  the  cause  of 
tht-  tatiijut'  c  ra(  k>  in  the  vertical  beams 
if  •h>'  pri'sMir^'  bulkheads  at  fuselage 
>t  itMHs  4ll^^♦  128  and  559  Once  final 

II  tMn  has  tH't'ii  uif-ntified,  the  FAA  may 
consi.itT  turtn»;r  rulemaking. 

(]()st  Impact 

Th*'  F.\.\  ''stimates  that  533  airplanes 

nt  r  ,S   registrv  vvill  bf  affected  by  this 
.\n   that  It  will  take  appro.ximately  1 
Wiirk  hnur  p'T  airplane  to  accomplish 
the  reijuifii  actions,  and  that  the 
i\eratie  iabiir  rate  is  S65  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  ])*'  S  U  ti45    ir  S'l'  [ler  airplane. 
Th>'  I  ost  imp. I.  !  ti^'.ire  discussed 
ahiiv*'  Is  based  on  assumptions  that  no 
iipera'nr  has  vet  act  ')m[)lished  any  of 
the  prupM,(>il  reijiiifrTi-'iifs  iii  this  AD 
action,  and  that  re    '  .p.T  >'  a  '.vi  luM 
accomplish  thiise  ai  tiDUs  m  the  tuture  if 
this  .\n  were  not  adopted.  The  cost 
impai  t  fiijurf's  liisi  ussfMJ  in  AD 
rulenidlunL;  .ii  tmns  repr''s>'nt  niiK  the 
time  nei  es.sar\  tn  piTturm  th>'  specific 
actions  actudllv  required  \)\  the  AD. 
These  figures  tvpuall\  (in  nnt  include 
incidental  costs,  sue  h  as  the  time 


required  to  h.uii  ai  i  ess  ami  close  up, 
[ilannm'.;  tune   or  time  nei  essitated  l)\ 
other  idiiiinistrati\  e  ,ii  tiniis 

Regulatgrv  Impact 

I'he  n^gulatmns  adopted  lierem  will 
not  have  a  suhstanti.il  direi  t  ettet  t  on 
the  .States    mi  the  relatioUNhip  between 
the  n.itinii.il  I  Inv  ernineni  .ind  the  States, 
or  on  ttie  (listri!)utinn  nt  power  ,ind 

resfuinsibi  llties  alliont;  the  \,irinus 

le\.'!s  .it  .^n^cininenl    rheri'lorc  it  is 
deteriiun''d  that  this  tinal  rule  dm's  nnt 
have  federali.sui  im[ili(  .itimis  iindi.'r 
Executive  Order  1  H  *_' 

For  the  reasons,  disi  ussed  above.  I 
certifv  that  this  ,i(  tion  ( 1 )  is  not  a 
"signifii   lUi  i''L;ii!at' .1  \    i.  tmn"  under 
Exec  utiv  •■  (  )i  d-'i   1  JfShti.  !  J  1  !s  nnt  a 
"sigiutii   int  I  'ill'     iindi'i  1)(  )T 
Regulatorv  Pnli,  es  uid  Procedures  (44 
FR  11034,  FebrudiA  2t..  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  iieg.itiv  e  nn  .i 
substantial  number  ot  small  entities 
under  the  criteria  of  the  KeL;ul,ilor\ 
Flexibility  Act.  A  final  ev.ilu.ition  h.is 
been  prepared  for  this  ac  tioii  and  it  is 
containtnl  in  the  Rules  Dm  kel    .\  i  njiy 
of  it  may  be  obtained  hum  the  Rub's 
Docket  at  the  location  [iin\  idid  uud'T 
the  caption  ADDRESSES. 

List  of  Subjec  ts  m  14  CFR  Part  39 

Ail  tidiisport.itn  111.  .\iri  r.itt.  .\v  uition 
safety.  Incorpnratinn  !i\  iidfrenie, 

Safety. 

.adoption  of  the  .\mendment 

■  Acc:ordingly,  pursuant  tn  the  .nithoritv 
delegated  to  me  h\  the  .\dministr.itor. 
the  Federal  Aviatinu  .\dmiiiistr.itioii 
amends  part  39  ot  the  I'eder.il  .Av  lation 
Regulations  (14  (  t  R  part  i9|  as  follows. 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1  The  authority  citation  for  p. u- 1  ^9 
continues  to  read  as  follows: 

.Aulhoritv;  40  r  ,Sr    106(g).  40113,  447U1 

§3913     [Amended] 

■  J   Section  39.13  is  amended  In  adding 
the  following  new  airw  nth  mess 
directive 

2003-20-0  (     Ki)mt)driiier,  ln<    (Formfrly 
C'.anadair):  Am'jnciment  .19-13321. 
Do(  k.;t  ^003-NM-143-AD. 

Applicability:  Model  CL-600-2B19 
(Regional  let  series  100  &  440)  airplanes, 
serial  numbers  7003  through  7999  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  requires  revisions  to 
certain  operator  maintenance  documents  to 
include  new  inspections.  Compliance  vsith 
these  inspections  is  requited  bv  14  CT  K 
91.403(c:).  For  airplanes  that  have  been 
previously  modified,  altered,  or  repaired  in 
the  areas  addressed  by  these  inspections,  the 


operator  mav  not  be  able  to  accomplish  the 

ms[it'i  tiiins  des(  ribed  in  the  revisions.  In  this 
situation,  tn  (  oniplv  with  14  CFR  <)1.4l):!(c). 
the  operatiir  must  reijiiest  .ipproval  tnr  an 
alternative  nietbnii  nt  (  ouipliani  e  from  the 
otfice  identified  in  p.nagra()h  (d)  ot  tliis  .Ml 
,inil  Sections  .19.1')  ami  ,1<).21  of  the  Federal 
.\viatioa  Kt^giilations  (14  CFR  3ti  19  and 
,19.21).  The  request  should  inc  lude  a 
description  of  c  hangcis  tu  the  required 
inspei  linns  that  vvill  ensure  the  ( ontinued 
damage  tolerance  of  tfie  affected  structure. 
[  til'  1-  .AA  has  provided  guidance  for  this 
deler.mination  in  .XHvisnrv  (arc  ular  (.\f")  2!\- 
1529. 

Complianri':  RiM]uired  as  indu  .iteii,  unless 
accomplished  previously 

To  delect  and  correct,  in  .i  timeb  maniiei. 
fatigue  c:racks  in  the  verlic  al  lieanis  ot  the 
pressure  bulkheads  at  fuselage  st.itidiis. 
409+128  and  559,  vvhii  h  could  result  m  the 
reduced  structural  integrity  of  the  airjil.uie. 
accomplish  the  follov\'ing: 

Revise  .Mrworthiness  Limitations  (.WVL) 
Section 

(a)  Within  14  days  after  the  ettei  ti\  e  d.itr 
of  this  AD,  revise  the  AWL  sectmn  nl  the 
Instructions  for  Continued  Airv\<irlhiness  by 
incorporating  the  contents  of  ('anad.iir 
Temporary  Revision  (TR)  2B-l,')t)t).  il.ileii 
lanuary  31.  200.1,  to  the  Canadair  Regional  F't 
Maintenance  Requirements  Manual   I'.irt  2, 
Appendix  B.  "AirwortliiMcss  Limitations." 
into  the  AWL  section    ItuMeatter.  except  as 
provided  in  paragraph  (d)  nt  this  .\1),  no 
alternative  structural  inspi-i  tion  intervals 
mav  be  approved  tor  the  \erti(  al  beams  on 
ihi'  pressure  bulkheads  ,il  fusel, ige  statimis 
4(1')+ 128  and  ,554 

Note  2:  When  the  contents  of  TK  2B-1566 
have  been  inc:luded  in  the  general  revisions 
of  the  .yWL  section,  the  general  re\  isinns 
mav  be  incorporated  into  the  .WVL  section, 
and  the  TR  may  be  removed  from  the  .WVL 
section. 

Repair  and  Revise  .AWL  Section 

ibi  It  any  crack  is  found  during  an'- 
inspection  done  according  to  the  .^VVL 
section  of  the  Instructions  tor  (Continued 
Airworthiness  specified  in  paragraph  (a)  ot 
this  AD.  do  the  actions  specifieci  in 
paragraphs  (b](  1 )  and  (bl(21  of  this  Al). 

(1)  Before  further  flight;  Repair  per  a 
method  approved  bv  either  the  .Manager, 
New  York  .Xircraft  Certihcation  Office  (ACX)). 
FA.\;  or  Transport  Canada  Civil  .Xviatinn 
(TCCA)  (or  its  delegated  agent) 

(2)  Within  14  davs  after  rec  eiving  the  new 
.■\WL  associaleci  with  a  repair:  Revise  the 
AWL  sec:tion  of  the  Instructions  for 
Continued  Airworthiness  by  inserting  a  copy 
of  the  new  airworthiness  limitation  and 
inspection  requirements  assoc  iated  with  the 
FAA-  or  ^CCL^-approved  repair  referred  to  in 
paragrapfi  (bill)  of  this  .'VD  into  the  ("anadair 
Regional  let  Maintenanc:e  Requirements 
Manual.  Part  2,  .-Xjjpendix  B.  ".•\irworthiness 
Limitations"  sei  tion.  Thereafter.  exi;ept  as 
provided  in  paragraph  (dl  of  this  .AD,  no 
alternative  strui  tural  inspection  intervals 
spcicihed  in  the  ¥.\A-  or  TCCA-approved 
repair  mav  tie  approv  ed  for  the  vertic  al 
beams  on  the  pressure  bulkheads  at  fuselage 
stations  409+128  and  559. 


«;7fiiA 
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Reporting 

(c)  Submit  a  report  of  the  findings  (both 
positive  and  negative)  of  the  inspection 
required  by  paragraph  (a)  of  this  AD  to 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  CRJ  Technical  Help  Desk,  P.O.  Box 
6087.  Station  Centre-ville,  Montreal,  Quebec 
H3C  3G9,  Canada:  fax  (514)  855-8501;  at  the 
applicable  time  specified  in  paragraph  (c)(1) 
or  (c)(2)  of  this  AD.  Information  collection 
requirements  contained  in  this  AD  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provision  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(1)  If  the  inspection  was  done  after  the 
effective  date  of  this  AD:  Submit  the  report 
within  30  days  after  the  inspection. 

(2)  If  the  inspection  was  done  prior  to  the 
effective  date  of  this  AD:  Submit  the  report 
within  30  days  after  the  effective  date  of  this 
AD. 

Alternative  Methods  of  Compliance 

(d)  In  accordance  with  14  CFR  39.19,  the 
Manager,  New  York  ACO,  FAA,  is  authorized 
to  approve  alternative  methods  of 
compliance  for  this  AD. 

Incorporation  by  Reference 

(e)  Unless  otherwi.se  specified  in  this  AD, 
the  actions  shall  be  done  in  accordance  with 
Canadair  Temporary  Revision  2B-1566, 
dated  January  31.  2003,  to  the  Canadair 
Regional  )et  Maintenance  Requirements 
Manual,  Part  2,  Appendix  B,  "Airworthiness 
Limitations."  This  incorporation  by  reference 
was  appro\ed  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  C'FR  part  51.  Copies  may  be  obtained 
from  Bombardier.  Inc..  Canadair,  Aerospace 
Croup,  P.O.  Box  6087,  Station  Centre-ville, 
Montreal,  Quebec  H3C  3G9,  Canada.  Copies 
may  be  inspec:ted  at  the  FAA,  Transport 
.•\ir[)lane  Directorate,  1601  Lind  Avenue, 
SW.,  Ronton.  Washington;  or  at  the  FAA, 
New  York  .Aircraft  Certification  Office,  10 
Fitth  Street.  Third  Floor,  Valley  Stream,  New 
York:  or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street.  N\V..  suite  700, 
Washington.  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2003-08.  dated  April  23,  2003. 

Effective  Dale 

(f)  This  amendment  becomes  effective  on 
November  10,  2003. 

Issued  in  Renlon,  Washington,  on 
September  24.  2003. 
Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Dirfctoratf,  Aircraft  Certification  Service. 
jFR  Doc.  0.3-24679  Filed  10-3-03:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Administration 
21  CFR  Part  529 

Certain  Other  Dosage  Form  New 
Animal  Drugs;  Progesterone 
Intravaglnal  Inserts 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Pharmacia  &  Upjohn  Co.  The 
supplemental  NADA  provides  for  use  of 
progesterone  intravaglnal  inserts  for 
synchronization  of  the  return  to  estrus 
in  lactating  dairy  cows  inseminated  at 
the  immediately  preceding  estrus. 
DATES:  This  rule  is  effective  October  6, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harlan  J.  Howard,  Center  for  Veterinary 
Medicine  (HFV-126),  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville,  MD  20855,  301-827-0231,  e- 
mail:  hhoward@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Pharmacia 
&  Upjohn  Co.,  7000  Portage  Rd.. 
Kalamazoo,  MI  49001-0199  filed  a 
supplement  to  NADA  141-200  that 
provides  for  use  of  EAZI-BREED  CIDR 
Progesterone  Intravaglnal  Inserts  for 
synchronization  of  the  return  to  estrus 
in  lactating  dairy  cows  inseminated  at 
the  immediately  preceding  estrus.  The 
NADA  is  approved  as  of  July  29,  2003, 
and  the  regulations  are  amended  in  21 
CFR  529.1940  to  reflect  the  approval. 
The  basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2){ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Division  of  Dockets 
Management  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  between  9 
a.m.  and  4  p.m..  Monday  through 

Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetics  Art 
(21  U.S.C.  360b(c)(2)(F)(iii)),  this 
supplemental  approval  qualifies  for  3 
years  of  marketing  exclusivity  beginning 
July  29,  2003. 

The  agency  has  determined  under  21 
CFR  25.33(c)  that  this  action  is  of  a  type 
that  does  not  individually  or 


cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  529 

Animal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and.Drugs  and  redelegated  to  the 
Center  for  Veterinary'  Medicine.  21  CFR 
part  529  is  amended  as  follows: 

PART  529-CERTAIN  OTHER  DOSAGE 
FORM  NEW  ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  529  continues  to  read  as  follows: 

Authority:  21  I'SC.  360b 

■  2.  Section  529.1940  is  amended  in 
paragraph  (e)(3)  in  the  first  sentence  by 
removing  the  phrase  ";  or  in  lactating 
dairy  cows";  and  by  revising  paragraphs 
(d)(i),  (d)(2).  (e)(1)." and  (e)(2)  to  read  as 
follows: 

§529.1940    Progesterone  intravaglnal 
Inserts. 

***** 

(d)  *   *   * 

(1)  Product  labeling  shall  bear  the 
following  warnings:  "Avoid  contact 
with  skin  by  wearing  latex  gloves  when 
handling  inserts.  Store  removed  inserts 
in  a  plastic  bag  or  other  scalable 
container  until  they  can  be  disposed  of 
in  accordance  with  applicable  local. 
State,  and  Federal  regulations." 

(2)  This  product  is  approved  with  the 
concurrent  use  of  dinoprost  solution  on 
day  6  of  the  7-day  administration  period 
when  used  for  indications  listed  in 
paragraph  (e)(2)(i)  of  this  section.  See 

t?  522.690(c)  of  this  chapter. 
***** 

(e)  *    *    * 

(1)  Amount.  Administer  one 
intravaglnal  insert  per  animal  for  7  days. 
When  used  for  indications  listed  in 
paragraph  (e)(2)(i)  of  this  section, 
administer  25  milligrams  (mg)  dinoprost 
(5  milliliters  (mL)  of  5  mg/mL  solution 
as  in  §  522.690(a)  of  this  chapter)  as  a 
single  intramuscular  injection  one  day 
prior  to  insert  removal. 

(2)  Indications  for  use — (i)  Fur 
synchronization  of  estrus  in  suckled 
beef  cows  and  replacement  beef  and 
dairy  heifers,  for  advancement  of  first 
postpartum  estrus  in  suckled  beef  cows. 
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and  for  advancfment  of  first  pubertal 
»'str\is  in  repldcenient  beef  heifers 

Hi)  For  svnf:hronization  of  the  return 
to  estrus  111  lactating  dairy  cows 
inseminated  at  the  immt-iliately 
prei  edinsJ  estru-- 
«  *  *  *  * 

DntHii    September  24.  2003. 

Steven  D.  Vaughn. 

Director.  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veten nary  .Medicine 

IKK  1J()<  .  03-2524q  Filed  10-3-0.^;  8:45  am] 

BILLING  CODE  4160-01   S 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Part  117 

[CGD07-0.3-131I 
RIN  1625-AA09 

Drawbridge  Operation  Regulations:  St. 
Johns  River,  mile  24.7  at  Jacksonville, 
Duval  County,  PL 

AGENCY:  Coast  Guard.  DHS. 

action:  Tempordr\-  final  rule:  change  of 

effective  date:  request  for  comments. 


SUMMARY:  The  Coast  Guard  is  changing 

the  .  H-'i  tive  dates  for  the  temporary 
i^'i^ula'i  His  ^Mverning  the  operation  of 
th  '  Maui  street  Bridge,  mile  24.7,  St. 
I'lliii'-  River,  iacksonville.  Florida.  The 
(  ontiactor  for  the  bridge  repairs  was 
unable  to  start  work  as  scheduled  in  our 
temporary  rule  published  on  August  11, 
200  <  This  change  in  effective  dates  is 
re{iiiired  to  allow  the  bridge  owner  to 
begin  the  work  on  October  1.  2003  and 
I  omplete  the  project  by  lanuary  31, 
20114 

DATES:  Thl^  rule  is  effective  from  6:01 
a  in  .  ()( tnber  W.  2003,  until  6  a.m., 
lanuarv  f  1 .  2004  Comments  must  be 
received  by  November  1,  2003. 
ADDRESSES:  Documents  indicated  in  this 
fireanihlf'  as  being  available  in  the 
diH  ket  ire  part  of  docket  [CGD07-03- 
l.il;  and  are  a\ailable  for  inspection  or 
(  opving  at  Commander  (obr).  Seventh 
Coast  (niard  Distru  t.  909  SE  1st 
.\ven'je   Room  432.  Miami.  FL  33131, 
betweeti  7:30  a.m.  and  4  p.m.,  Monday 
thrnuuh  Fridav .  e\(  ept  Federal  holiriavs. 
FOR  FURTHER  INFORMATION  CONTACT;  Mr. 
[iarrv  Dragon,  Project  Officer,  Seventh 
Coa.st  Cuard  Distrit  t.  Bridge  Branch,  at 
(305) 41T-H74! 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

V\h  enc  ourau''  \ou  to  participate  in 
thi'.  rulemaking  by  submitting 


comments  and  related  material.  If  you 
do  so,  please  inc:lude  vour  name  and 
address,  identifv  the  docket  number  for 
this  rulemaking  |Ct;D07-03-13l|, 
indic:ate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  i^ive  the  reason  for  tmch 
comment   Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8'  .■  by  11  inches, 
suitable  foriopving   If  you  would  like 
to  confirm  the\  reached  us.  please 
enclose  .i  --t.oiiijed.  self-addressed 
postcard  or  env  i'li(()e   We  v\  ill  consider 
all  comments  .iiid  m.iterial  rec  ened. 
The  Coast  (iuard  nia\  ameiici  this 
temporaiA  tiiiril  rule  based  on  (  oniments 
rec(M\  ''cl 

Regulatory  information 

V\e  ijui  not  puhllsti  ,1  notice  of 
proposed  rulemaking  INPRNi)  for  this 
regul.itiMii    I  11. lei  -  i  ■  .s  C.  5,53(b)(Bl.  the 
Coast  ( ■uaiil  tiiids  til, it  L;oo(i  cause  exists 
for  not  [uiblishing  <in  NPRM   I'uhlislnni; 
an  NPRM  was  iinpractii.ible  dud 
contrarv  to  the  public  interest,  tit>cause 
the  rule  was  neei'^d  id  iIImw  the 
contractor  to  pro\  id''  \'>i  worker  satet\ 
while  repairing  the  bridge.  Also,  since 
the  temporarv  rule  pro\  ides  for  hridije 
openings  during  the  ma|orit\  ot  the  i\<t\ . 
during  davtiiiie  h'nirs  w  hen  tln'  .irea  is 
most  heavily  traveled,  vessel  tiatfii   '\ill 
not  be  undulv  disrupted  diinnu  ,he 
repair  process.  A  Temporarv  Rule  was 
previously  published  as  bti  VK  4  74t)2 
which  requested  the  same  schedule 
changes  but  occurring  on  different 
dates.  The  contractor  conta(  ted  the 
Coast  Guard  on  .\uuust  1  1    2i)()  i  and 
requested  fhi-  date  ch.m'_;e  due  to  delavs 
in  obtaining  materials 

Under  r,  IJ.S.C.  .5.S3(d)(3).  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  3(1 
days  after  Federal  Register  [)iil)lication 
Though  tile  (  mitral  toi  submitted  a  letter 
on  May  29.  2003.  requesting  a  change  to 
the  bridge's  operatini;  s(  hediile  to  effect 
repairs,  th.ii  i!'((iiest  w.is  nit nrrei  ilv 
addressed  and  did  not  reach  the 
Seventh  Coast  Ciuard  Bridge  Branch 
until  faxed  there  mi  liilv  7.  2003. 
Accordinglv.  there  was  insiiffii  lent  tii;ie 
remaining  to  either  publi>h  dn  .NPRM  or 
delay  the  effective  date  of  the  rule  This 
temporarv  rule  provides  lor  <i  reduction 
in  bridge  openings  so  a.s  to  allow  the 
contractor  to  s.ifelv  repair  the  bridge 
while  providing  hu  the  reasonable 
needs  of  navigation  dunng  davlight 
hours. 

Background  and  Purp«)se 

rile  Mam  ,stre.'t  Hrni^e.  iniie  24  7.  St, 
Johns  River  ,it  j.k  ksonville,  Diiv.ii 
Countv .  Florida,  has  a  vertical  clearance 
of  40  feet  at  mean  high  water  and  a 


horizontal  clearance  of  350  feet  between 
the  fender  systems.  The  existing 
operating  regulation  in  33  CFR  117.325 
(a)  requires  the  bridge  to  open  on  signal 
e.xcept  that,  from  7  a.m.  to  8:30  a.m.  and 
4:30  p.m.  to  6  p.m..  Monday  through 
Saturday,  except  Federal  holidays,  the 
draw  need  not  open  for  the  passage  of 
vessels.  The  draw  opens  at  any  time  for 
vessels  in  an  emergency  involving  life 
or  property. 

Roval  Bridge,  Inc.,  contractors, 
notified  the  Coast  Guard  (jn  July  7,  2003, 
that  work  on  the  vertical  lift  bridge  was 
scheduled  from  August  18,  2003,  to 
October  31,  2003  and  we  published  a 
temporarv  rule  (68  FR  47462,  .'\ugust  11. 
2003)  to  change  the  bridge  operating 
schedule  to  accommodate  the  work.  On 
August  1 1 ,  2003  the  contractor  again 
contacted  the  Coast  Guard  and 
requt!Sted  the  same  operating  sc:hedule 
for  a  different  time  period.  October  1. 
2003  until  lanuarv  31,  2004.  The  new 
work  period  is  a  month  and  a  half 
longer  than  the  original  v\c)rk  pt^riod  to 
allow  for  additional  holidays  and  winter 
weather  delavs.  For  worker  safety 
reasons,  there  will  be  a  5-foot  reduction 
in  vertii:al  clearanc:e,  due  to  scaffolding. 
This  tem[)orarv  rule  is  necessary  to 
provide  for  worker  safetv  during  repairs 
to  the  bridge  and  does  not  significantly 
hinder  navigation,  as  openings  will  be 
provided  throughout  the  remainder  of 
the  day 

Discussion  of  Rule 

Cnder  thi-^  temporary  rule,  the  bridge 
need  not  ojien  from  8  p.m   until  6  a.m., 
October  1,  200,i,  to  January  31,  2004 
This  action  is  necessar\'  for  worker 
safetv  during  repairs  to  the  bridge  and 
does  not  significantlv  hinder  navigation. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatorv  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  asse-ssment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order,  It  is  not  "significant"  under  the 
regulatorv  policies  and  procedures  of 
the  Departnif^nt  of  Homeland  Security 
(DHS)  The  Coast  Guard  expects  the 
economic  imprict  of  this  rule  to  be  so 
minimal  that  a  full  Regulators- 
Evaluation  is  unnecessary.  The 
tem()orarv  rule  will  impact  vessels  of 
greater  than  35  feet  in  beight  because  of 
the  reduction  in  vertical  clearance.  The 
temporary  rule,  hf)wever,  will  only 
affect  a  small  percentage  of  vessel  traffic 
through  the  bridge,  because  of  limited 
nighttime  navigation  at  this  location  and 
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openings  are  available  during  daylight 
hours. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  temporary  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
use.  605(b)  that  this  temporary  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  the  regulations  will 
affect  only  a  limited  amount  of  marine 
traffic  and  will  still  provide  for 
navigation  needs  by  opening  on  signal 
from  6:01  a.m.  to  7:59  p.m. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  temporary  rule  would  have 
a  significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  temporary  rule  so 
that  thev  can  better  evaluate  its  effects 
on  them  and  comment  if  necessary.  If 
this  temporary  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
the  person  listed  in  FOR  FURTHER 
INFORMATION  CONTACT. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulator}'  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulator^'  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
5100,000,000  or  more  in  any  one  year. 
Though  this  rule  would  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  the 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safety  that  might 
disproportionavely  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 


Energy  Efifects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action  "  under  that  order,  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energ)'.  The  Administrator  of  the  Office 
of  Information  and  Regulatorv'  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321^370f)  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1.  paragraph  (32)(e).  of  the 
Instruction,  from  further  environmental 
documentation. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART1 17— DRAWBRIDGE 
OPERATION  REGULATIONS 

■  1 .  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  L  .S.C.  499:  Di'partmeiit  of 
Homeland  Security  Delegation  No.  0170.1;  3:) 
CFR  1.05-l(g);  .Section  U7.2^5  also  issued 
under  authority *jf  Pub.  L.  102-587.  106  Stat. 
.5039 

■  2.  From  6:01  a.m..  October  30,  2003. 
until  6  a.m.  on  January  31.  2004.  in 

§  117.325.  paragraph  (a)  is  suspended 
and  a  new  paragraph  (d)  is  added  to  read 
as  follows: 

§  11 7.325    St.  Johns  River. 

***** 

(d)  The  draw  of  the  Main  Street  (US 
17)  Bridge,  mile  24.7  at  Jacksonville, 
shall  open  on  signal,  except  that  from  8 
p.m.  until  6  a.m..  the  draw  need  not 
open  for  the  passage  of  vessels.  The 
draw  shall  open  at  any  time  for  vessels 
in  an  emergency  involving  life  or 
property. 
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Hated   September  18.  2003. 
H.E.  lohnson,  |r., 

Ht'cir  Admiral.  I'.S  Coast  Guard.  Commander 
.Sf'i>'nf/i  Coast  Guard  District 
!FX  DcK    Oi-25047  Filed  10-3-03;  8:45  am] 
BILUNG  COOC  4S10-1S-I> 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD09-03-241] 
RIN  1625-AA11 

Regulaied  Navigation  Area;  Reporting 
Requirenients  for  Barges  Loaded  With 
Certain  Dangerous  Cargoes,  Illinois 
Waterway  System  Within  the  Ninth 
Coast  Guard  District 

agency:  Cjid.sl  CiudTfi,  DH.S 

ACTION:  InttTim  findl  rule;  request  for 

comments 


summary:  The  Coast  Guard  is 

establishing  a  regulated  na\igation  area 
(RN'A)  for  ail  portions  of  the  Illinois 
Waterwav  System  located  within  the 
Ninth  CoastGuard  District.  This  RNA 
applies  to  towing  vessel  operators  and 
fleeting  area  managers  who  are 
responsible  for  the  movement  of  barges 
c;arrving  (  ertain  dangerous  cargoes  on 
the  Illinois  Waterway  System  and 
requires  them  to  report  tfieir  position 
and  other  information  to  the  Inland 
River  Vessel  Movement  Center  (IRV'MC). 
This  action  is  necessary  to  ensure  public 
safety,  prevent  sabotage  or  terrorist  acts, 
and  facilitate  the  efforts  of  emergency 
services  and  law  enforcement  officers 
respcmding  to  terrorist  attacks. 
DATES:  This  rule  is  effective  on 
November  1,  2003.  Comments  and 
related  material  must  reach  tfie  Coast 
Guard  on  or  before  lanuarv  "i.  2004. 
ADDRESSES:  \'ou  may  mail  ( (imments 
and  related  material  to  (inmmander. 
Ninth  C:oast  (iuard  District  (mi.  1240  V. 
Ninth  Street.  Cleveland.  Ohio.  44199- 
2060.  (Commander.  Ninth  Coast  Guard 
District  (m)  maintains  the  public  docket 
for  this  rulemaking  Comments  and 
material  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  |C:GD09-03- 
241 1  and  are  available  for  inspection  nr 
copying  at  Commander.  Ninth  Coast 
Guard  District  (m).  1240  E  Ninth  Street. 
Cleveland.  Ohio.  44199-2060  between  H 
am.  and  ,):30  p.m.,  Monday  through 
Friday,  except  Federal  holidays   You 
must  also  mail  comments  tm  c;iille(;tion 
of  information  to  the  Office  of 


Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street  N\V.,  Washington.  DC  20503, 
ATTN:  Desk  Officer,  U.S.  Coast  Guard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Michael  Gardiner  or 
Lieutenant  Matthew  Ckilmer,  Ninth 
C^oast  (iuard  District  Marine  Safety 
Division,  at  (216)  902-6045. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Informatiun 

On  May  2.  2003,  the  Coast  Guard 
published  a  temporary  final  rule  and 
request  for  c  omments  entitled 
"Regulated  Navigation  Area;  Reporting 
Rec}uirements  for  Barges  Loaded  With 
("ertain  Dangerous  Cargoes.  Illinois 
Waterwas  Ssstem  within  the  Ninth 
Coast  Ciuard  District"  m  the  Federal 
Register  (68  FR  23399).  We  did  not 
receive  any  comments.  Ifowever.  the 
Eight  C:(iast  Ciuard  Distric  t  published  a 
parallel  temporary  final  rule  on  May  2. 
2003  (68  FK  23393).  As  of  fulv  9.  2003, 
the  Fight  Coast  Guard  District  had 
received  six  written  ( omments  in 
response  to  their  temporary  final  rule. 

On  luly  30,  2003,  the  Coast  Guard 
put)lished  a  notic  e  of  proposed 
rulemaking  (Nl'RM)  entitled  'Regulated 
.Navigation  Area;  Reporting 
Requirements  for  Barges  Loaded  With 
Certain  Dangerous  Cargoes.  Illinois 
Waterw,i\  System  loc:ated  within  the 
Ninth  (ioast  (iuard  Distric:t"  in  the 
Federal  Register  (68  FR  44706)  When 
drafting  the  NPRNL  we  considered  all 
written  comments  submitted  to  the 
docket  for  the  parallel  temporar\  final 
rule  issued  by  the  Eight  (ioast  (kiard 
District  that  was  published  (.n  May  2. 
2003  (6H  FR  23399)  The  Coast  Guard's 
responses  to  those  comments  are 
explained  under  the  "Discussion  of 
Comments  and  Changes"  section  of  the 
NPRM  (t)H  FK  44706) 

As  of  September  15,  2003,  we  have 
only  received  one  written  c:omment  on 
the  Nl'RM.  No  public  meeting  was 
requested  so  one  was  not  held. 

As  indic:ateci  in  our  "Discussion  of 
Comments  and  Changes"  section  below, 
we  have  lonsidered  this  comment  in 
this  interim  final  rule  and.  where 
appropriate,  we  have  made  the  rule  less 
burdensome  than  the  temporary  final 
rule  c:urrentlv  in  effe(  t.  In  issuing  this 
interim  final  rule,  we  have  allowed  for 
an  additional  c;omment  pc^riod  before  we 
impose  any  final  rule. 

Cnder  5  I;  S C  553(d)(3).  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  public:ation  in  the  Federal 
Register  On  May  2.  2003.  we  published 
a  temporary  final  rule  (TFR)  entitled 
■■Regulated  .Navigation  Area;  Reporting 


Requirements  for  Barges  Loaded  With 
Certain  Dangerous  Cargoes,  Illinois 
Waterway  System  with  the  Ninth  Coast 
Guard  District"  in  the  Federal  Register 

(68  FR  23399)  that  is  set  to  expire  11:59 
p.m.  EDT  on  October  31,  2003. 

The  continued  threat  of  maritime 
attacks  is  real  as  evidenced  by  the 
October  2002  attack  of  a  tank  vessel  off 
the  coast  of  Yemen  and  the  continuing 
threat  to  U.S.  assets  as  described  in  the 
President's  finding,  found  at  Executive 
Order  13273  of  August  21,  2002  (67  FR 
56215,  September  3,  2002)  that  the 
security  of  the  U,S.  is  endangered  as 
(evidenced  by  the  September,  11.  2001 
attacks  and  that  such  disturbances 
continue  to  endanger  the  international 
relations  of  the  United  States.  See  also 
Continuation  of  the  National  Emergency 
with  Respect  to  Certain  Terrorist 
Attacks,  (67  FR  58317,  September  13, 
2002);  Continuation  of  the  National 
Emergency  With  Respect  To  Persons 
Who  Commit.  Threaten  To  Commit,  Or 
Support  Terrorism.  (67  FR  59447. 
September  20.  2002).  Additionally,  a 
Maritime  Advisory  was  issued  to: 
Operators  of  U.S.  Flag  and  Effective  U.S. 
controlled  Vessels  and  other  Maritime 
Interests,  detailing  the  current  threat  of 
attack,  MARAD  02-07  (October  10, 
2002).  Consequently,  heightened 
measures  have  been  instituted  to  ensure 
the  safety  of  vessels,  ports  and  waterway 
users.  The  measures  contemplated  by 
this  rule  are  intended  to  prevent  future 
ttTrorist  att^jcks  against  individuals, 
vessels  or  facilities  on  the  Illinois 
Waterway  System  within  the  Ninth 
Coast  Guard  District.  Any  delay  in  the 
effective  date  of  this  TFR  is  impractical 
and  contrary  to  the  public  interest  The 
original  temporary  final  rule  was 
urgently  requirt^d  to  prevent  possible 
terrorist  strikes  against  the  United  States 
and  more  specifically  the  people, 
waterways,  and  properties  on  the 
navigable  waters  of  the  U.S. 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
commtmts  and  related  material.  If  you 
do  so.  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  ICGD09-03-2411, 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8'':;  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
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the  comment  period  before  issuing  any 
final  rule. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  You  may  submit  a  request  for 
a  meeting  by  writing  to  Commander, 
Ninth  Coast  Guard  District  (m)  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

Terrorist  attacks  on  September  11, 
2001.  inflicted  catastrophic  human 
casualties  and  property  damage.  These 
attacks  highlighted  the  terrorists' 
abilities  to  utilize  multiple  means  in 
different  geographic  areas  thereby 
increasing  their  opportunities  to 
maximize  destruction. 

Since  the  September  11,  2001  terrorist 
attacks  on  the  World  Trade  Center  in 
New  York,  the  Pentagon  in  Arlington, 
Virginia  and  Flight  93,  the  Federal 
Bureau  of  Investigation  (FBI)  has  issued 
several  warnings  concerning  the 
potential  for  additional  terrorist  attacks 
within  the  United  States.  The  threat  of 
maritime  attacks  is  real  as  evidenced  by 
the  October  2002  attack  on  a  tank  vessel 
off  the  coast  of  Yemen  and  the  prior 
attack  on  the  USS  COLE.  These  attacks 
manifest  a  continuing  threat  to  U.S. 
assets  as  described  in  the  President's 
finding  in  Executive  Order  13273  of 
August  21,  2002  (67  FR  56215. 
September  3,  2002).  The  President 
found  that  the  security  of  the  U.S.  is 
endangered  by  the  September  11,  2001 
attacks  and  terrorist  attacks  continue  to 
endanger  the  international  relations  of 
the  United  States.  See  also  Continuation 
of  the  National  Emergency  with  Respect 
to  Certain  Terrorist  Attacks,  (68  FR 
53665.  September  10,  2003); 
Continuation  of  the  National  Emergency 
With  Respect  to  Persons  Who  Commit, 
Threaten  To  Commit,  or  Support 
Terrorism,  (68  FR  55189.  September  18, 
2003).  The  references  to  these 
Presidential  Documents  as  they  appear 
in  this  interim  final  rule  have  updated 
those  referenced  in  the  NPRM  (68  FR 
44697).  The  U.S.  Maritime 
Administration  (MARAD)  in  Advisory 
02-07  advised  U.S.  shipping  interests  to 
maintain  a  heightened  state  of  alert 
against  possible  terrorist  attacks. 
MARAD  also  issued  Advisory  03-03 
informing  operators  of  maritime 
interests  of  increased  threat  possibilities 
to  vessels  and  facilities  and  a  higher  risk 
of  terrorist  attacks  to  the  transportation 
community  in  the  United  States.  The 
ongoing  hostilities  in  Afghanistan  and 


Iraq  have  made  it  prudent  for  U.S.  ports 
and  waterways  to  be  on  a  higher  state 
of  alert  due  to  the  Al  Qaeda  organization 
and  other  similar  organizations  who 
have  declared  their  intentions  to 
conduct  armed  attacks  on  U.S.  interests 
worldwide. 

Therefore,  on  April  16,  2003.  the 
Coast  Guard  established  a  temporary- 
RNA  within  that  portion  of  the  Illinois 
Waterway  System  located  within  the 
Ninth  Coast  Guard  District  in  order  to 
safeguard  vessels,  ports  and  waterfront 
facilities  from  sabotage  or  terrorist  acts. 
The  temporary'  RNA  remains  in  effect 
and  applies  to  barges  loaded  with 
certain  dangerous  cargoes  (CDCs) 
operating  on  the  Illinois  Waterway 
System  above  mile  187.2  to  the  Chicago 
Lock  on  the  Chicago  River  at  mile  326.7. 
and  to  the  confluence  of  the  Calumet 
River  and  Lake  Michigan  at  mile  333.5 
of  the  Calumet  River.  The  RNA  affects 
vessels  transporting  barges  loaded  with 
CDCs  that  if  used  as  weapons  of 
terrorism  could  result  in  substantial  loss 
of  life,  property,  environmental  damage, 
and  grave  economic  consequences.  The 
temporary  final  rule  requires  operators 
of  barges  loading  or  loaded  with  CDCs 
within  the  RNA  to  periodically  report 
their  position  and  other  specified 
information  to  the  IRVMC  for  protection 
against  sabotage  and  terrorist  acts.  The 
temporary  final  rule  published  May  2, 
2003,  fee  FR  23399)  expires  on  October 
31, 2003. 

The  Coast  Guard  has  determined  that 
there  is  a  need  to  continue  the  reporting 
requirements  for  barges  loaded  with 
CDCs  operating  on  Illinois  Waterway 
System  and  therefore  we  are  issuing  an 
interim  rule  while  we  continue  to 
consider  alternatives  to  increase 
maritime  domain  awareness  on  the 
Illinois  Waterway  System  within  the 
Ninth  Coast  Guard  District.  This  rule 
allows  the  Coast  Gueird  to  enhance 
maritime  security,  protect  ports  and 
facilities  and  high-density  population 
centers  (metropolitan  areas),  control 
vessel  traffic,  develop  contingency 
plans,  and  enforce  regulations. 

Discussion  of  Comments  and  Changes 

As  of  September  15,  2003,  we 
received  one  written  comment  to  the 
NPRM.  The  comment  was  addressed  to 
both  the  Eighth  and  Ninth  Coast  Guard 
Districts.  Two  parts  of  the  comment 
were  focused  specifically  on  the  Ninth 
Coast  Guard  District.  We  will  address 
those  two  areas  of  concern  first. 

The  first  concern  was  that  rather  than 
have  specific  reporting  points,  that 
operators  be  permitted  to  report  while 
within  a  particular  segment  like  what  is 
already  permitted  in  the  Eighth  Coast 
Guard  District.  The  Ninth  Coast  Guard 


District  is  adopting  this 
recommendation  so  that  the  reporting 
system  process  is  identical  whether  you 
are  in  the  Eighth  or  Ninth  Coast  Guard 
District.  The  second  concern  requested 
that  we  remove  two  reporting  points: 
the  Lockport  Lock  &  Dam  and  the 
Dresden  Lock  &  Dam.  Since  vessels  are 
reporting  in  upon  entry  into  the  RNA, 
and  upon  dropping  off  or  picking  up  a 
CDC  barge  from  a  fleeting  area  or 
facility,  the  Coast  Guard  will  follow  this 
recommendation . 

Several  other  comments  were 
received  that  were  more  general  in 
nature.  Since  the  Eighth  Coast  Guard 
District  has  a  parallel  rule,  we  are 
adopting  their  responses  to  those 
comments  to  ensure  uniformity  between 
the  Eighth  and  Ninth  District  and  the 
requirements  of  the  IRVMC.  The 
comment  focused  generally  on  4 
concerns;  (a)  Reporting  the  planned 
route,  (b)  notifying  the  IRVMC  4  hours 
prior  to  originating  a  voyage  within  the 
RNA  with  one  or  more  CDC  barges,  (c) 
notifying  the  IRVMC  upon  moving  one 
or  more  CDC  barges  from  one  fleeting 
area  to  another  fleeting  area  or  facility, 
and  (d)  reporting  information  as 
directed  by  the  Coast  Guard.  Each 
section  of  this  comment  is  discussed  in 
more  detail  in  the  following  six 
paragraphs. 

Planned  Route.  The  one  comment  we 
received  stated  that  the  requirement  for 
submission  of  a  planned  route  will 
increase  the  burden  upon  the  mariner 
while  providing  no  improvement  on  the 
information  already  required  since 
point-to-point  movements  rarely  allow 
for  more  than  one  route.  We  agree  and 
have  removed  the  requirement  to  report 
the  planned  route  because  the  IRVMC 
will  be  receiving  periodic  updates  on  a 
CDC  barge(s)"s  location  as  the  towing 
vessel  operator  checks  in  at  designated 
reporting  points  along  the  planned 
route.  The  requirement  to  submit  a 
report  with  the  name  and  location  of  the 
destination  for  each  CDC  barge  and  the 
estimated  time  of  arrival  remains 
unchanged. 

Four  hour  advance  notification.  The 
one  comment  we  received  stated  a 
concern  regarding  the  requirement  to 
report  information  4  hours  before 
originating  a  voyage  within  the  RNA 
with  one  or  more  CDC  barges.  The 
comment  indicates  that  fleeting  area 
managers  do  not  always  have  4  hours 
advance  notice  of  movement  between 
receipt  of  an  order  and  origination  of  the 
voyage.  The  comment  suggested  the 
requirement  be  amended  to  allow 
fleeting  area  managers  to  notify  the 
IRVMC  as  soon  as  possible  after  the 
fleeting  area  manager  receives  a  request 
to  make  up  a  tow  or  to  deliver  a  CDC 
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barge  at  a  terminal.  While  we  agree  that 
in  certain  cases  a  fleeting  area  manager 
will  not  have  sufficient  time  to  make  a 
4-hour  advance  notification  of 
movement  to  the  IRV'MC!,  this  regulation 
does  not  require  fleeting  area  managtjrs 
to  provide  such  notification.  This 
regulation  requires  towing  vessel 
operators  to  notifv  the  IK\'MC  4  hours 
heftire  originating  a  vovage  within  the 
RNA  with  one  (jr  more  ilDC.  barges. 
However,  we  believe  the  conceptual 
basis  of  the  comment  applies  to  this 
requirement.  For  e.xampK  .  an  operator 
of  a  towing  vessel  without  anv  CDC 
barges  operating  in  the  RNA  mav 
receive  an  order  to  pick  up  a  C.Dll  barge. 
If  the  towing  vessel  is  in  close  proximitv 
to  where  the  CDC  barge  is  located,  the 
evolution  of  making  up  the  new  tow 
with  the  ('D('  barge  and  originating  the 
vovage  may  take  less  than  4  hour-. 
According  to  the  existing  requirement  in 
the  NTRM.  the  towing  vessel  operator 
would  then  qualifv'  as  originating  a 
\(ivage  within  the  RNA  with  nne  or 
more  CDC  barges  and  as  such  would  be 
required  to  provide  the  IRVMC  with  a 
notice  4  hours  before  originating  the 
vovage.  The  Coast  Guard  understands 
that  delaving  the  voyage  to  complv  with 
the  4-hour  advance  notification 
requirement  could  negativelv  affect 
commercial  operations.  To  alleviate  this 
potential  problem,  we  are  adding  an 
exception  to  the  existing  requirement. 
This  exception  will  permit  the  towing 
vessel  operator  to  make  the  required 
report  to  the  IR\'MC  as  soon  as  possible 
before  originating  a  voyage  in  the  RNA 
with  one  or  more  CDC  barges.  This 
exception  is  valid  onlv  if  the  following 
conditions  exist^ — 

(a)  The  evolution  of  making  up  a  tow 
with  a  CD('  barge  will  take  less  than  4 
h(jurs  before  originating  a  vovage;  and 

(b)  The  towing  vessel  operator  did  not 
receive  the  order  to  make  up  a  tow  with 
a  CDC^  barge  in  advance  of  4  hours 
before  originating  the  vovage  with  one 
or  more  CDC^  barges. 

If  the  previous  two  conditions  exist, 
the  towing  vessel  operator  must  submit 
the  required  report  to  the  IRVMC  as 
soon  as  possible  after  receiving  orders  to 
make  up  a  tow  with  one  or  more  CDC 
barges. 

Xfovement  of  barges  tram  fleeting  area 
to  fleeting  area  or  facilitv.  The  one 
comment  we  received  stated  that 
companies  routinelv  move  barges  from 
one  fleeting  area  to  another  fleeting  area 
or  facilitv  and  that  reporting  each  of 
these  movements  would  impose  an 
excessive  burden.  It  further  states  that 
one  company  may  operate  multiple 
fleeting  areas  within  a  limited 
geographic  area.  The  comment 
recommends  that  the  Coast  Guard 


define  fleeting  areas  within  a  certain 
geographic  area  as  a  "single  fleet"  and 
allow  movement  within  that   'single 
fleet"  to  occur  without  reporting  each 
movement  to  the  IRVMC].  The  purpose 
of  knowing  the  specific  locatitm  of  a 
CDC]  barge  is  to  allow  for  a  more 
efficient  response  to  an  incident  or 
threatened  incident.  It  is  the  intention  of 
this  regulation  to  give  the  Cf)ast  Ciuard 
the  necessary  information  to  be  able  to 
track  and  have  knowledge  of  the 
location  of  each  CD(!  barge  at  all  times. 
l.'nder  the  existing  requirements,  we  are 
only  asking  the  fleeting  area  manager  to 
provide  limited  information  regarding 
the  movement  of  a  (;DC;  barge  from  one 
fleeting  area  to  another  fleeting  area  or 
facility.  We  are  not  changing  this 
requirement,  however,  we  do  feel  that 
definitions  are  needeil  for  'fleeting 
ar^'a    .  "fleet  tow  boat",  and    "towing 
vessel".  For  the  purposes  of  this 
requirement,  the  term  "fleeting  area" 
will  be  defined  to  mean  am  fleet, 
including  anv  facilitv,  located  within 
the  area  co\ered  by  one  single  port.  The 
term  'fleet  tow  boat"  will  be  defined  to 
mean  anv  size  vessel  that  is  used  to 
move,  transport,  or  deliver  a  C]DC>  barge 
within  a  fleeting  area.  The  term  "towing 
vessel"  will  be  defined  to  mean  any  size 
vessel  that  is  used  to  move,  transport,  or 
deliver  a  CDC:  bargi'  to  a  fleet  or  facilitv 
that  is  located  in  a  different  port  than 
where  the  voyage  originated. 

The  following  example  is  provided  to 
illustrate  the  intention  of  these 
definitions:  A  fleeting  area  manager  is 
required  to  provide  notification  to  the 
IRVMC  of  the  movement  of  a  CDf]  barge 
from  fleet  "A"  located  in  port   "A",  to 
fleet  "B"  located  in  port   "A  "  when  such 
movement  is  conducted  bv  a  fleet  tow 
boat.  If  the  movement  of  a  C>DC]  barge 
were  to  occur  from  fleet  "A"  located  in 
port  "A  ".  to  fleet  "Z"  located  in  port 
"Z".  such  movement  is  considered  to 
have  been  done  by  a  towing  vessel  and 
the  notifications  requirements  would 
reside  with  the  towing  vessel  liperator 
when  the  C]D(^  barge  was  pickfid  up  at 
fleet  "A"'  and  dropped  off  at  fleet   "Z". 

When  directed  hv  the  IRVMC.  Th(!  one 
comment  we  received  indic:ated  that 
there  was  a  lack  of  coordination  within 
the  Coast  Cluard  that  led  to  mariners 
having  to  submit  duplicate  reports  of 
required  information  There  is  a  concern 
that  a  towing  vessel  operator  may 
receive  multiple  calls  from  various 
government  agencies  requesting  similar 
information  These  multiple  calls  could 
create  an  unneces.sary  distraction  for  the 
towing  vessel  operator.  The  comment 
requested  the  Coa.st  Guard  clarifv  the 
information  reporting  requirement  to 
read  "As  directed  bv  the  IRVMCl."  The 
published  NPRM  currently  reads   "When 


directed  by  the  IRVMC"  and  as  such 
will  not  be  changed.  However,  we  feel 
it  is  necessary  to  explain  the  different 
types  of  calls  a  towing  vessel  operator 
can  expect  while  transporting  one  or 
more  CDC]  barges  in  the  RNA.  The  first 
type  of  call  would  be  from  the  IRVMC 
for  the  following  reasons:  (1)  Obtaining 
missing  or  illegible  information,  (2) 
investigating  missed  or  inaccurate 
reports,  (3)  collecting  information  for 
the  purposes  of  responding  to  an 
incident  or  threatened  incident,  (4) 
responding  to  an  increase  in  the 
maritime  security  level,  or  (5)  advising 
the  mariqer  on  new  or  unexpected 
changes  in  procedures.  This  list  of 
reasons  is  not  all-inclusive.  The  second 
type  of  call  would  be  from  the  United 
States  Army  CJorps  of  Engineers 
(USAGE)  requesting  information  from 
the  mariner  as  the  towing  vessel 
approaches  a  USAGE  controlled  lock 
and  dam.  As  many  of  the  reporting 
points  required  by  this  regulation  are 
located  at  USAGE  controlled  locks  and 
dams,  the  Coast  Guard  understands  that 
some  information  provided  bv  the 
towing  vessel  operator  will  have  to  be 
supplied  twice — once  to  the  USAGE  and 
once  to  the  IRVMC.  The  Coast  Guard 
and  USAGE  are  currently  working  to 
address  the  issue  of  duplicative 
reporting  and  are  researching  methods 
to  use  existing  technology  to  serve  as  a 
single  point  of  collection.  The  third  type 
of  call  would  be  from  a  Coast  Guard 
Captain  of  the  Port  office  for  issues 
pertaining  to  the  coordination  of  vessel 
escorts  or  boardings  or  other  marine 
safety  issues.  Calls  for  these  purposes 
are  unrelated  to  the  information 
collection  requirements  outlined  by  this, 
regulation  and  are  necessary  for  the 
Coast  Guard  Captain  of  the  Port  to  meet 
Coast  Guard  mission  requirements.  The 
final  type  of  call  would  be  from  a  Coast 
Guard  vessel  or  boarding  team  located 
in  close  proximity  to  the  towing  vessel 
for  the  purposes  of  conducting  law 
enforcement  operations  or  vessel 
escorts.  These  types  of  calls  are  also 
unrelated  to  the  information  collection 
requirements  outlined  by  this  regulation 
and  are  necessary  to  meet  Coast  Guard 
mission  requirements. 

Response  to  Comments  Summary 

In  response  to  the  received  comment 
the  Coast  Guard  is  (1)  removing  the 
requirement  to  report  the  planned  route 
of  one  or  more  CDC  barges,  (2] 
establishing  an  exception  to  the  4-hour 
advance  notification  for  originating  a 
voyage  in  the  RNA  with  one  or  more 
CDC  barges,  (3)  defining  the  terras 
"fleeting  area",  fleet  tow  boat",  and 
"towing  vessel"  to  clarify  fleeting  area 
manager  reporting  requirements,  and  (4) 
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explaining  the  different  types  of  calls  a 
towing  vessel  operator  can  expect  while 
transporting  one  or  more  CDC  barges  in 

the  RNA. 

Portions  of  this  regulation  have  been 
revised  to  reflect  the  usage  of  these  new 
definitions.  The  addition  of  the  new 
definitions  does  not  create  any 
substantial  changes.  The  portions  of  the 
regulatory  text  that  are  affected  by  these 
new  definitions  include  the 
"Applicability",  "Definitions",  and 
■Regulations"  sections. 

Company  Representative  or 
Dispatcher  Making  Required  Reports. 
The  NPRM  indicated  that  a  company 
representative  or  dispatcher  would  be 
allowed  to  report  the  required 
information  to  the  IRVMC  on  behalf  of 
the  towing  vessel  operator  or  fleeting 
area  manager.  With  the  addition  of  the 
definitions  for  "fleet  tow  boat"  and 

"towing  vessel",  we  realized  that 
allowing  a  company  representative  or 
dispatcher  to  make  reports  on  behalf  of 
a  towing  vessel  operator  is  contrary  to 
the  intentions  of  this  regulation.  The 
intention  of  this  regulation  is  to  provide 
the  Coast  Guard  with  positive  reports 
generated  by  towing  vessel  operators 
and  fleeting  area  managers  who  have 
direct  control  over  CDC  barges.  Because 
fleets  and  facilities  typically  have 
multiple  persons  who  have  direct 
control  over  CDC  barges,  we  Eire 
allowing  a  fleeting  area  manager, 
company  representative,  or  dispatcher 
to  make  the  required  reports.  In 
contrast,  a  towing  vessel  operator  is  the 
only  person  who  will  have  direct 
control  over  CDC  barges  in  their  tow.  As 
it  relates  to  this  regulations,  we  have 
clarified  the  definition  of  "towing  vessel 
operator"  to  mean  the  Captain  or  pilot 
who  is  on  watch  on  board  a  towing 
vessel.  The  portions  of  the  regulatory 
text  that  are  affected  by  this  clarification 
include  the  "Definitions"  and 

■Regulations"  sections. 

Discussion  of  Rule 

The  Coast  Guard  is  establishing  a 
regulated  navigation  area  for  the  fllinois 
VVaterwav  System  above  mile  187.2  to 
the  Chicago  Lock  on  the  Chicago  River 
at  mile  326.7.  and  to  the  confluence  of 
the  Calumet  River  and  Lake  Michigan  at 
mile  333.5  of  the  Calumet  River.  This 
rule  applies  to:  (1)  towing  vessel 
operators  responsible  for  one  or  more 
CDC  barges  within  the  regulated  area, 
and  (2)  fleeting  area  managers 
responsible  for  CDC  barges  in  a  fleeting 
area.  The  terms  "barge",  "certain 
dangerous  cargo  or  (CDC)",  "CDC 
barge",  "downbound",  "fleet  tow  boat", 
"fleeting  area",  "Ninth  Coast  Guard 


District",  "towing  vessel",  "towing 
vessel  operator",  and  "upbound"  are 
defined  in  the  regulatory  section  of  this 
rule. 

Towing  vessel  operators  responsible 
for  one  or  more  CDC  barges  are  required 
to  report  specific  information  to  the 
IRVMC  under  the  following  conditions: 
(1)  Upon  point  of  entry  into  the  RNA 
with  one  or  more  CDC  barges;  (2)4 
hours  prior  to  originating  a  voyage 
within  the  RNA  with  one  or  more  CDC 
barges,  except  if  (a)  the  evolution  of 
making  up  a  tow  with  a  CDC  barge  will 
take  less  than  4  hours  before  originating 
a  voyage,  and  (b)  the  towing  vessel 
operator  did  not  receive  the  order  to 
make  up  a  tow  with  a  CDC  barge  in 
advance  of  4  hours  before  originating 
the  voyage  with  one  or  more  CDC 
barges,  in  which  case  the  towing  vessel 
operator  must  submit  the  required 
report  to  the  IRVMC  as  soon  as  possible 
after  receiving  orders  to  make  up  a  tow 
with  one  or  more  CDC  barges  (3)  upon 
dropping  off  one  or  more  CDC  barges  at 
a  fleeting  area  or  facility:  (4)  upon 
picking  up  one  or  more  additional  CDC 
barges  from  a  fleeting  area  or  facility;  (5) 
at  designated  reporting  points  in 
paragraph  (e)  of  this  section;  (6)  when 
the  estimated  time  of  arrival  (ETA)  to  a 
reporting  point  varies  by  6  hours  from 
the  previously  reported  ETA;  (7)  any 
significant  deviation  from  previously 
reported  information;  (8)  upon 
departing  the  RNA  with  one  or  more 
CDC  barges;  and  (9)  when  directed  by 
the  IRVMC. 

Fleeting  area  managers  are  required  to 
report  specific  information  to  the 
IRVMC  under  the  following  conditions: 
(1)  Once  daily,  report  all  CDC  barges 
within  the  fleeting  area;  (2)  upon 
moving  a  CDC  barge  within  a  fleeting 
area  by  a  fleet  tow  boat;  (3)  any 
significant  deviation  from  previously 
reported  information;  and  (4)  when 
directed  by  the  IRVMC. 

A  company  representative  or 
dispatcher  may  report  the  required 
information  to  the  IRVMC  on  behalf  of 
the  fleeting  area  manager. 

Each  report  made  to  the  IRVMC  by  a 
towing  vessel  operator  or  fleeting  area 
manager  must  contain  all  the 
information  items  specified  in  tables 
165.921(f)  and  165.921(g).  respectively. 

Reports  must  be  made  to  the  IRVMC 
by  telephone  to  (866)  442-6089,  by  fax 
to  (866)  442-6107,  or  by  e-mail  to 
irvmc@cgstl.uscg.mil.  A  reporting  form 
and  e-mail  link  is  available  at  http:// 
vvwTv.  uscg.  mil/d8/Divs/M/IR  VMC.  htm. 

The  Coast  Guard  will  consider  and 
approve  alternative  reporting  methods 
to  meet  any  reporting  requirements  if: 


(1)  the  request  for  the  alternative  is 
submitted  in  writing  to  Commander, 
Ninth  Coast  Guard  District  (m).  1240  E. 
Ninth  Street,  Cleveland.  Ohio,  44199- 
2060;  and  (2)  the  alternative  provides  an 
equivalent  level  of  reporting  to  that 
which  would  be  achieved  by  the  Coast 
Guard  with  the  required  check-in 
points. 

The  Coast  Guard  encourages  the 
submission  of  requests  for  alternative 
reporting  methods.  It  is  the  Coast 
Guard's  hope  that  companies  will 
embrace  current  modern  technology  or 
future  technology  as  it  becomes 
available  to  automatically  report  the 
locations  of  the  towing  vessels  and  the 
CDC  barges  they  are  responsible  for 
directlv  to  the  Coast  Guard  in  real  or  as 
close  to  real  time  as  possible.  We 
believe  that  the  development  of  such 
systems  will  significantly  reduce  the 
burden  imposed  upon  the  towing  vessel 
operator  and  fleeting  area  manager  who 
must  submit  the  reports,  as  well  as  tho.se 
Coast  Guard  personnel  who  must 
process  those  reports. 

Deviation  from  this  rule  is  prohibited 
unless  specifically  authorized  by  the 
Commander.  Ninth  Coast  Guard  District 
or  the  IRVMC. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatorv  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant'  under  the 
regulatorv  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatorv  Evaluation  under  the 
regulatorv  policies  and  procedures  of 
DHS  is  unnecessary.  We  present  this 
Regulatory  Evaluation  for  the  purposes 
of  information. 

Evaluation.  The  regulatory  baseline 
for  this  rule  is  the  existing  tcmporar\ 
rule.  The  cost  for  complying  with  the 
rule  will  differ  depending  on  the  means 
used  to  make  a  report  to  the  IRVMC  and 
the  type  of  report,  either  an  initial  report 
or  an  update.  The  cost  of  the  rule 
presented  below  is  based  on  the  average 
number  of  reports  received  by  the 
IRVMC  in  April  2003  and  May  2003. 
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Estimated  Annual  Cost  and  Benefit  of  the  Rule 

[2003  Dollars] 


Item 

Cost  per 
initial  call 

Cost  per 
update  call 

Total 

Personnel 

$9,462 
28,386 

$17,871 
53.613 

$27  333 

Operating  Expenses  

81,999 

Total    

$37,848 

$71,484 

$109,332 

This  r  DSt  estimate  dssumes:  (1)  The 
average  mt^rchant  mariner's  hourly  rate 
's  S30,  (2)  the  average  initial  call  is  fi 
minutes,  (J)  the  average  update  call  is 
J  minutes.  (4)  the  average  cost  per  cell 
phone  call  is  Si  50  per  minute,  and  [?>] 
15  percent  of  all  responses  are  initial 
reports  to  the  [RVMC  Therefore,  based 
on  177  respondents,  the  average  i  ost  is 
S618  per  CDC  barge  per  year.  The 
reporting  requirements  are  necessary  to 
provide  immediate,  improved  seruritv 
for  the  publif .  vessels,  and  L'.S.  ports 
and  waterways.  The  requirements  do 
not  alter  normal  barge  transits  The 
minimal  hardships  that  mav  be 
experienced  bv  persons  or  vessels,  as  a 
result  of  this  rule,  are  necessar\  to  thf 
national  interest  in  protecting  the 
public,  vessels,  and  vessel  crews  from 
the  de\astating  cumsequenc  es  of  acts  of 
terrorism,  and  from  sabotage  or  otlier 
subversive  acts,  accidents,  or  other 
i:auses  of  a  similar  n<iture 

Small  Entities 

Lnder  the  Regulatorv  P'lexibilitv  Art 
(5  LJ  S  C.  601-612),  we  have  considered 
whether  this  rule  will  h.ivp  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  term 

small  entities  "  comprisi^s  small 
businesses,  not-for-profit  organizations 
that  .ire  independentlv  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50. ()()() 
The  C^oast  Guard  certifies  undt'p  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  ec:onomu  trnpa(  t    in  a 
substantial  number  of  small  fiitities 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities;  towing  \>'ssel  operators  and 
flf'f'ting  arcri  m.inai.;('r^  ri'sjn m^ible  for 
(^D(is  barges  on  uiKiiul  '.v  itfcw  avs 
within  the  Ninth  Coast  Guard  District. 
This  R.\A  will  not  have  a  significant 
economic  impact  on  a  substanti.il 
number  of  small  entities  because  this 
rule  does  not  require  anv  alteration  of 
barge  operations  or  transits.  The 
operatnmal  communications  required 
b\  this  K.\.A  do  not  ret}uire  towing 
vessel  operators  or  fleeting  area 
managers  to  obtain  new  equipment  and 
can  be  made  toll  free  to  the  1R\'MC. 


If  you  are  a  small  business  entitv  and 
are  significantly  affected  bv  the 
regulation,  please  contact  (T)R  Michael 
tiardiner  or  I.T  Matthew  ('olmer.  Project 
.Managers  for  the  Ninth  (ioast  (kiard 
Distru  t  (iommander.  1240  ¥..  Ninth 
Street,  Cleveland,  Ohio  44199-2060. 
telephone  (216)  902-6045. 

Assistance  for  Small  Entities 

lnder  section  21  1(a)  of  the-  .Small 
Business  Regulator\  Enforcement 
Fairness  Act  of  1996  (Public   Law  104- 
1211.  we  offered  to  assist  small  tintities 
in  understanding  this  rule  so  that  they 
c  an  better  evaluate  its  effec:ts  on  them 
and  partu  ipate  in  the  rulemaking 
process.  Small  businesses  mav  send 
c:omments  on  the  actions  of  Federal 
em{)lovees  who  enforc:e.  or  otherwise! 
determine  compliance  with.  Federal 
regulations  to  the  Small  Business  and 
.-Xgric  ulture  Regulatorv  Enforc:ement 
Ombudsm.in  ,ind  the  Regional  Small 
Business  Regulatorv  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annuallv  and  rates  each  agencv's 
responsiveness  to  small  business.  If  vou 
wish  to  (  oiniiient  on  actions  b\' 
emplovces.  of  the  Coast  Guard,  call  1- 
8HH-RK(;-FAIR  (1-888-734-3247). 

Colieitiun  oflnfurniation 

This  rule  calls  for  a  collec  tion  of 
information  under  the  Paperwork 
RediK  tioii   \i  t  nl  1995  (44  U.S.C,  3501- 
3520),  A.s  .iefined  ui  T  CFR  1520, 3(c), 
■'c:ollec:tioii  nt  iiiforiiiation"  comprises 
reporting,  rec;ordkeeping.  monitoring, 
posting,  labeling,  and  other,  simil.ir 
actions.  The  title  ,uul  description  of  the 
information  c:ollei:tion.  a  ciescription  of 
those  who  must  c;ollec;t  the?  information. 
and  an  estimate  of  the  total  annii.il 
burden  follow   The  estimate  c  n\er,  the 
time  for  reviewing  instructicjns. 
searching  existing  sources  of  data, 
gathering  and  maintaining  the  data 
i\eeded,  and  completing  ,iiid  ie\  lewmg 
the  collection. 

This  rule  revises  an  existing  OMH- 
approved  collection  of  inforin.ition 
(1625-0105).  The  new  c  ollectioii  of 
information  estimate  is  based  on  data 
gathered  as  a  result  of  the  inforin.ition 
collected  under  the  temporar\  rule  and 
is  based  un  ac:tual  reports  rttceivcnl  by 


the  IRVMC.  as  well  as  actual 
observation  and  tracking,  for  April  2003 
and  Mav  2003. 

Title:  Regulated  Navigation  Areas; 
Reporting  Requirements  for  Barges 
Loaded  with  Certain  Dangerous  Cargoes, 
Inland  Rivers,  Eighth  Coast  Guard 
District  and  the  Illinois  VVaterwav. 
Ninth  Coast  Guard  District. 

OMB  Control  Number:  1625-0105. 

Summar,'  of  the  Collection  of 
Information:  The  Coast  Guard  requires 
position  and  intended  movement 
reporting,  and  fleeting  operations 
reporting,  from  barges  carrying  CDCs  in 
the  inland  rivers  within  the  Eighth  and 
Ninth  Coast  Guard  Districts.  This  rule 
amends  33  CFk  part  165  to  require: 

Towing  vessel  operators  and  fleeting  area 
managers  responsible  for  CDC  barges  must 
report  the  following  mforrnatinn  via  toll  free 
telephone,  toll  free  fax.  or  email: 

a.  Name  of  barge  an8  towing  vessel; 

b.  Name  of  fleeting  area  and  facilitv; 
1  .  Kslimated  time  of  arrival  (ET,'\)  at 

fleetiiifj  area  and  facilitv: 

li.  Kstimaled  time  of  departure  (ETD)  from 
fleeting  area  and  facilitv: 

e,  I  'pnn  entry  into  the  covered 
geographu;al  area, 

f.  Four  hours  prior  to  originating  a  vovage 
with  a  CDC  within  the  RNA.  except  if  (a)  the 
evolution  of  making  up  a  tow  with  a  C^DC' 
barge  will  take  less  than  4  hours  before 
originating  a  vc)\age.  and  (b)  the  towing 
vessel  operator  did  not  receive  the  order  to 
make  up  a  tow  vvitb  a  CUC^  barge  in  advance 
of  4  hours  before  originating  the  vovage  with 
one  or  more  CIX^  liarges.  in  vvhic:h  case 
towing  vessel  opc^rator  shall  submit  the 
required  report  to  \h^^  IRV'MC  as  soon  as 
possible  after  receiving  orders  to  make  ii[)  a 
tow  with  one  or  more  C:DC  barges: 

g   Cpon  picking  up  an  additional  CDC 
barge  from  a  flec^ting  arc^a  or  fai  ilit\ : 

h.  Cpon  dropping  off  a  CIK"  biirije  ,il  a 
fleeting  area  or  facilit\ : 

i.  Upon  moving  a  CDC  barge  within  a 
fleeting  area  by  a  fleet  tow  boat: 

j,  Onc;e  daily,  all  CDC  barges  v\  ilhm  a 
fleeting  arcm; 

k.  ET.A  at  appn  ,\imati>l\  <)()  desigii.iieii 
repcjrting  (loiiits  w  itlim  the  (  iivered 
geographical  are.i; 

1.  Ai  anv  time  the  E'l.X  to  ,i  reporting  [)iiiiil 
varies  by  6  hours  from  ihr  fireviimsU 
reported  ETA: 

m.  Any  significdiit  de\  i.iiion  from 
previously  reporttul  information: 

n,  I  :(ion  clep.irting  the  covered 
geograi)hic:al  area:  and 
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o.  When  directed  by  the  IRVMC. 

A  company  representative  or  dispatcher 
may  report  to  the  IRVMC  on  behalf  of  the 
fleeting  area  manager. 

Need  for  Information:  To  ensure  port 
safety  and  security  and  to  ensure  the 
uninterrupted  flow  of  commerce,  the 
Coast  Guard  is  issuing  regulations 
requiring  position  and  intended 
movement  reporting  and  fleeting 
operations  reporting  from  barges 
carrying  CDCs  in  the  inland  rivers 
within  the  Eighth  and  Ninth  Coast 
Guard  Districts. 

Use  of  Information:  The  information 
is  required  to  enhance  maritime 
security,  protect  ports  and  facilities  and 
high-density  population  centers 
(metropolitan  areas),  control  vessel 
traffic,  develop  contingency  plans,  and 
enforce  regulations.  The  Coast  Guard 
will  use  the  information  to  maintain 
continuous  maritime  domain  awareness 
on  the  inland  rivers  so  that  we  may 
respond  as  appropriate  to  an  actual  or 
threatened  terrorist  action  and  enhance 
maritime  security  by  boarding  and/or 
escorting  CDC  barges  in  the  vicinity  of 
high-density  population  areas. 

Description  of  the  Respondents:  The 
respondents  are  owners,  agents,  masters, 
towing  vessel  operators,  or  persons  in 
charge  of  barges  loaded  with  CDCs  or 
having  CDC  residue  operating  on  the 
inland  rivers  located  within  the  Eighth 
and  Ninth  Coast  Guard  Districts. 

Number  of  Respondents:  The  existing 
OMB-approved  collection  number  of 
respondents  is  3,505.  This  rule  will 
decrease  the  number  of  respondents  by 
3,328  to  a  total  of  177. 

Frequency  of  Response:  Towing  vessel 
operators  moving  barges  carrying  CDCs 
or  CDC  residue  will  submit  reports  as 
necessary.  The  existing  OMB-approved 
collection  annual  number  of  responses 
is  7,711.  This  rule  will  increase  the 
number  of  responses  by  13,313  to  a  total 
of  21,024. 

Burden  of  Response:  The  existing 
OMB-approved  collection  burden  of 
response  is  15  minutes  (0.25 
hours)(burden  of  response  is  the  time 
required  to  complete  the  paperwork 
requirements  of  the  rule  for  a  single 
response).  This  rule  will  decrease  the 
burden  of  response  by  9  minutes  (0.15 
hours)  to  a  total  of  6  minutes  (0.10 
hours). 

Estimate  of  Total  Annual  Burden:  The 
existing  OMB-approved  collection  total 
annual  burden  is  1,928  hours  (total 
annual  burden  is  the  time  required  to 
complete  the  paperwork  requirements  of 
the  rule  for  all  responses).  This  rule  will 
decrease  the  total  annual  burden  by 
1017  hours  to  a  total  of  911  hours. 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 


3507(d)),  we  have  submitted  a  copy  of 
this  rule  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review  and 
approval  of  the  revised  collection  of 
information.  The  existing  OMB- 
approved  collection  (1625-1505) 
expires  on  October  31,  2003. 

We  ask  for  public  comment  on  the 
collection  of  information  to  help  us 
determine  how  useful  the  information 
is,  whether  it  can  help  us  perform  our 
functiops  better,  whether  it  is  readily 
available  elsewhere,  how  accurate  our 
estimate  of  the  burden  of  collection  is, 
how  valid  oiu  methods  for  determining 
burden  are.  how  we  can  improve  the 
quality,  usefulness,  and  clarity  of  the 
information,  and  how  we  can  minimize 
the  burden  of  collection. 

If  you  submit  conunents  on  the 
collection  of  information,  submit  them 
both  to  OMB  and  to  the  Docket 
Management  Facility  where  indicated 
under  ADDRESSES,  by  the  date  under 
DATES. 

You  need  not  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number  from 
OMB.  If  and  when  OMB  approves  this 
revised  collection  of  information,  we 
will  publish  a  separate  notice  in  the 
Federal  Register. 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  mav  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  would  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 


Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Goverrunents, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulator}'  Affairs 
has  not  designated  it  as  a  significant 
energv  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f].  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
categorical  exclusion  under  section 
2.B.2  of  the  Instruciion.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1  paragraph  (34)(g),  of  the 
instruction,  from  further  environmental 
documentation  because  this  rule  is  not 
expected  to  resuh  in  any  significant 
environmental  impact  as  described  in 
NEPA.  A  final  "Environmental  Analysis 
Check  List"  and  a  final  "Categorical 
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E.xclusion  Determination"  are  available 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water].  Reporting  and  recordkeepini; 
requirements.  Securitv  measures. 
Vessels.  Waterways 

■  For  the  reasons  discussed  ir.  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  a^  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  L  .S.C.  1226.  1231;  46  U.S.C 
Chapter  :-()l;  50  U.S.C.  191,  195;  33  CFR 
1  ()i-l(g)   r.  04-1.  f>  04-ti.  and  160  5;  Pub.  1. 
10:"-J<1'>,  lfi6  Stat   J()t>4.  Department  of 
Hiimclrtrui  Sv(  iinty  Delegation  No.  0170.1. 

■  2.  Add  <}  165.921  to  read  as  follows: 

§  165.921     Regulated  Navigation  Area: 
Reporting  Requirements  for  Barges  Loaded 
with  Certain  Dangerous  Cargoes.  Illinois 
Waterway  System  located  within  the  Ninth 
Coast  Guard  District. 

(a)  Rf^gulatfd  .\(lvi^ation  An'o  The 
following  waters  are  a  regulated 
navigation  area  (RNA):  the  Illinois 
Waterway  System  above  mile  187.2  to 
the  Chicago  Lock  on  the  Chicago  River 
at  mile  3Ib  7  and  to  the  (  (jnfluenc:e  of 
the  Calumet  River  and  Lake  .Michigan  at 
mile  333.5  of  the  Calumet  River. 

(b)  Applicability  This  section  applies 
to  towing  vessel  operators  and  fleeting 
area  managers  responsible  for  CDC 
barges  in  the  RNA.  This  section  does  not 
apply  to  towing  vessel  operators 
responsible  for  barges  not  carrying  C;DC' 
barges,  or  fletJt  tow  boats  moving  one  or 
more  CDC  barges  within  a  fleeting  area. 

(c)  Definitions.  As  used  in  this 
section — 

Barge  means  a  non-self  propelled 
vessel  engaged  in  commerce,  as  set  out 
in  33  CFR  160.204 

Certain  Dansernus  CJirgn  or  fCDCI 
includes  any  of  the  following: 

(1)  Division  1.1  or  1.2  e.xplosives  as 
defined  in  49  f:FR  173  50 

(2)  Division  1  5D  blasting  agents  for 
which  a  permit  is  required  under  49 
CFR  176  415  or.  for  which  a  permit  is 
required  as  a  condition  of  a  Re.search 
and  Special  Programs  Administration 
e.xemption. 

(3)  Division  2.3  "poisonous  gas",  as 
listed  in  49  CFR  172  101  that  is  also  a 
"material  poisonous  by  inhalation"  as 
defined  in  49  CFR  171.8.  and  that  is  in 
a  quantity  in  excess  of  1  metric  ton  per 
barge. 

(4)  Division  5.1  oxidizing  materials 
for  which  a  permit  is  required  under  49 
CFR  176.4^5  or,  for  which  a  permit  is 


recjuired  as  a  condition  of  a  Research 
and  Special  Programs  Administration 
exemption 

(5)  A  liquid  material  that  has  a 
primary  or  subsidiary  classification  fif 
Division  6.1  "poisonous  material"  as 
listed  in  49  CFR  172  101  that  is  also  a 
"material  poisonous  by  inhalation",  as 
defined  in  49  CFR  171.8  and  that  is  in 

a  bulk  packaging,  or  that  is  in  a  quantity 
in  excess  of  20  metric  tons  per  barge 
when  not  in  a  bulk  pac:kaging. 

(6)  ('lass  7.  "highway  route  controlled 
quantity"  radioactive  material  or  "fissile 
material,  controlled  shipment",  as 
defined  in  49  CFR  173.403 

(7)  Bulk  lujuefied  chlorine  gas  and 
bulk  liquefied  gas  cargo  that  is 
flammable  and/or  toxic  and  carried 
under  46  CiFR  154.7 

(8)  The  following  bulk  li(]uids — 
(i)  Acetone  cyanohvdrin. 

(ii)  Allvl  alcohol. 

(iii)  (-hlorosulfonic  acid. 

fiv)  ('rotonaldehvde. 

(v)  Kthvlene  (hinrntndriii, 

(vi)  KthvU'ne  tiihrnmide, 

(vii)  .Methai  rvlonitnle, 

(viii)  (Ileum  (fuming  sulfurii  ,u  id  i, 
and 

(ix)  F'rnp\  l«'ii.'  Oxide. 

CDC^  barge  nuMus  a  barge  containing 
CDCs  or  CDC  residue. 

Downbound  means  the  tow  is 
traveling  with  the  current. 

Fleet  tow  boat  means  any  size  vessel 
that  is  used  to  move,  transport,  or 
deliver  a  (iDC  barge  within  a  fleeting 
area. 

Fleeting  area  means  an\'  fleet, 
including  .in\  facilitw  lot:ated  within 
the  area  covi^rt'd  by  one  single  port. 

Inland  River  Vessel  Movement  Center 
or  IIRVMCI  means  the  Coast  Ciuard 
office  that  is  responsible  for  ( iillecting 
the  information  required  b\  this  section. 

Ninth  Coast  Guard  District  means  the 
Coast  Cuard  District  as  set  out  in  33  CFR 
3  45-1 

Toiving  vessel  means  any  size  vessel 
that  is  used  to  move,  transport,  or 
deliver  a  CDC  barge  to  a  fleet  or  facility- 
that  is  located  in  a  different  port  than 
where  the  voyage  originated. 

Towing  vessel  operator  means  the 
Captain  or  pilot  who  is  on  watch  on 
board  a  lowing  vessel 

I  'pboiind  means  the  tow  is  traveling 
against  the  c  urrent. 

(d)  Regulations  The  following  must 
report  to  the  Inland  River  Vessel 
Movement  Center  (IRVMC): 

(1)  The  towing  vessel  operator 
responsible  for  one  or  more  CTX^  barges 
in  the  RNA  must  report  all  the 
information  items  specified  in  table 
165  92Un.  in  paragraph  (f)  of  this 
section,  to  the  IRVMC: 

(i)  Upon  point  of  entry  into  the  RNA 
with  one  or  more  CDC  barges; 


(ii)  Four  hours  before  originating  a 
voyage  within  the  RNA  with  one  or 
more  CDC  barges,  except  if  the 
evolution  of  making  up  a  tow  with  a 
CDC  barge  will  take  less  than  4  hours 
before  originating  a  voyage,  and  the 
towing  vessel  operator  did  not  receive 
the  order  to  make  up  a  tow  with  a  CDC 
barge  in  advance  of  4  hours  before 
originating  the  voyage  with  one  or  more 
CDC  barges,  in  which  case  the  towing 
vessel  operator  shall  submit  the 
required  report  to  the  IRVMC  as  soon  as 
possible  after  receiving  orders  to  make 
up  a  tow  with  one  or  more  CDC  barges; 

(iii)  Upon  dropping  off  one  or  more 
C^DC  barges  at  a  fleeting  area  or  facility; 

(iv)  Upon  picking  up  one  or  more 
additiohal  CDC  barges  from  a  fleeting 
area  or  facility: 

(v)  At  designated  reporting  points,  set 
forth  in  paragraph  of  this  section: 

(vi)  VVnen  the  estimated  time  of 
arrival  (ETA)  to  a  reporting  point  varies 
by  6  hours  from  the  previously  reported 
ETA: 

(vii)  Any  significant  deviation  from 
previously  reported  information: 

(viii)  Upon  departing  the  RNA  with 
one  or  more  C^DC  barges:  and 

(ix)  When  directed  by  the  IRVMC. 

(2)  The  fleeting  area  manager 
responsible  for  one  or  more  CDC  barges 
in  the  RNA  must  report  all  the 
information  items  specified  in  table 
165.921(g),  in  paragraph  (g)  of  this 
section,  to  the  IRVMC: 

(i)  Once  daily,  report  all  (]DC  barges 
within  the  fleeting  area; 

(ii)  Upon  mov  ing  one  or  more  CDC 
barges  within  a  fleeting  area  by  a  fleet 
tow  boat: 

(iii)  Any  significant  deviation  from 
previously  reported  information:  and 

(iv)  When  directed  by  the  IRVMC. 

(3)  Reports  n;quired  by  this  section 
rnay  be  made  by  a  company 
representative  or  dispatcher  on  behalf  of 
the  fleeting  area  manager. 

(4)  Reports  required  by  this  section 
must  be  made  to  the  IRV^MC  either  by 
telephone  to  (866)  442-6089,  bv  fax  to 
(866)  442-6107,  or  by  e-mail  to 
irMncAcgstl.uscg  mil.  A  reporting  form 
and  e-mail  link  are  available  at  http:// 
ifu-M-.  uscg.  mil/da/Divs/M/IR  VMC.  h  tm . 

(5)  The  general  regulations  contained 
in  33  CFR  165.13  apply  to  this  section. 

(e)  Ninth  Coast  Guard  District  Illinois 
Waterway  System  RNA  Reporting 
points.  Towing  vessel  operators 
responsible  for  one  or  more  CDC  barges 
in  the  RNA  must  make  reports  to  the 
Inland  River  Vessel  Movement  Center  at 
each  point  listed  in  this  paragraph  (e). 

(1)  Illinois  River  (ILR)  Upbound,  at 
Mile  Markers  (M)  and  when  Departing 
Lock  &  Dam  (L&D)— 

(i)  M  187.2  (Southern  Boundary  MSO 
Chicago  AOR). 
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(ii)  M  303.5  Junction  of  Chicago 
Scinitary  Ship  Canal  and  Caliunet-Sag 
Channel, 

(iii)  M  326.4  Thomas  S.  O'Brien  L&D, 
Calumet  River, 

(iv)  M  333.5  Confluence  of  Calumet 
River  and  Lake  Michigan,  and 

(v)  M  326.7  Chicago  L&D,  Chicago 
River. 

(2)  Illinois  River  (ILR)  Downbound 
Reporting  Points,  at  Mile  Markers  (M) 


and  when  Departing  Lock  &  Dam 
(L&D)— 

(i)  M  326.7  Chicago  L&D,  Chicago 
River, 

(ii)  M  333.5  Confluence  of  Calumet 
River  and  Lake  Michigan, 

(iii)  M  326.4  Thomas  S.  O'Brien  L&D, 
Calumet  River, 

(iv)  M  303.5  Junction  of  Chicago 
Sanitary  Ship  Canal  and  Calumet-Sag 
Channel,  and 


(v)  M  187.2  (Southern  Boundary  MSO 
Chicago  AOR). 

(f)  Information  to  be  reported  to  the 
IRVMC  by  towing  vessel  operators.  With 
the  exception  noted  in  paragraph 
(d)(l)(ii)  of  this  section,  towing  vessel 
operators  responsible  for  one  or  more 
CDC  barges  in  the  RNA  must  report  all 
the  information  required  by  this  section 
as  set  out  in  table  165.921(f)  of  this 
paragraph. 


Table  165.921(F).— Information  To  Be  Reported  to  the  IRVMC  by  Towing  Vessel  Operators 


24-hour 
contact 
number 


Name  ot 
vessel 
moving 

barge(s) 


Barge{s) 

name  and 

official 

number 


Type,  name 

and  amount 

of  CDC 

onboard 


Estimated 
time  ot 

departure 

from 

fleeting 

area  or 

facility 


Name  and  lo- 
cation of  des- 
tination of 
CDC  barge 
(fleeting  area 
or  facility),  in- 
cluding esti- 
mated time  of 
arrival 


Reporting 
point 


Estimated  time 
of  arrival 

(ETA|  to  next 
reporting  point 

(If  applicable) 


(1 )  Upon  point  of  entry  into  tfie 
RNA  with!  a  CDC  barge  

(2)  4  tiours  before  originating  a 
voyage  within  the  RNA  with 
one  or  more  CDC  barges; 
but  see  exception  in  para- 
graph (d)(1)(ii)  of  this  sec- 
tion  

(3)  Upon  dropping  off  one  or 
more  CDC  barges  at  a  fleet- 
ing area  or  facility  

(4)  Upon  picking  up  one  or 
more  additional  CDC  barges 
from  a  fleeting  area  or  facil- 
ity  

(5)  At  designated  reporting 
points  in  165.921(e)   

(6)  When  ETA  to  a  reporting 
point  vanes  by  6  hours  from 
previously  reported  ETA 

(7)  Any  significant  deviation 
from  previously  reported  in- 
formation (all  that  apply)  

(8)  Upon  departing  the  RNA 
with  a  CDC  barge  (s)  

(9)  When  directed  by  the 
IRVf^C  


X 
X 


X 
X 

X 


X 
X 

V) 

X 
X 

X 


X 

V) 


V) 


X 
X 

X 


'  If  changed. 


(g)  Information  to  be  reported  to  the         one  or  more  CDC  barges  in  the  RiN'A  this  section  as  set  nut  in  table  165.92Ug) 

IRVMC  bv  fleeting  area  managers.  must  report  the  information  required  by      to  this  paragraph. 

Fleeting  area  managers  responsible  for 

Table  165.921(G).— Information  To  Be  Reported  to  the  IRVMC  by  Fleeting  Area  Managers 


r,  .  -r  _  Location  of 

Barge(s)  name       Type,  name  qqq  barge 

and  official  and  amount  of  ,1^^,,      ^%^ 

number  CDC  onboard  „,  (.,^i..,,i 


24-hour  con- 
tact number 


(1)  Once  daily,  all  CDC  barges  in  a  fleeting  area  

(2)  Upon  moving  one  or  more  CDC  barges  within  a  fleeting  area  by  a  fleet 
tow  boat 

(3)  Any  significant  deviation  from  previously  reported  information  (all  that 
apply) 

(4)  When  directed  by  the  IRVMC  


X 
X 


X 

X 

X 
X 


or  faciltty) 


X  X 

X  X 

X  X 

X  X 
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(h)  Altprncitive  reporting.  The  Ninth 
Coast  Guard  District  Commander  may 
consider  and  approve  alternative 
methods  to  be  used  bv  a  reporting  partv 
to  meet  any  reporting  requirements  if — 

(1)  The  request  is  submitted  in  writing 
to  Commander,  Ninth  C'oasf  Guard 
District  (m),  1240  E.  Ninth  Street. 
Cleveland,  Ohio,  44193-2060:  and 

(2)  The  alternati\e  provides  an 
equivalent  level  of  the  reporting  that 
which  would  be  achieved  by  the  Coast 
Guard  with  the  required  check-in 
points, 

(i)  Deviation  from  this  section  is 
prohibited  unless  specifically 
authorized  by  the  Ciommander,  Ninth 
Coast  Guard  District  or  the  IRVMC. 

Drfl.'.i    SfpttTiiber  2'1.  2003. 

Konald  F.  Silva. 

H far  Admiral.  U.S.  Coast  Guard,  Commander. 
\inth  Coast  Guard  District. 

FR  Doc:.  0,!-252<)6  Filed  10-1-03;  3:55  pmj 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

33  CFR  Part  334 

United  States  Navy  Restricted  Area, 
Cooper  River  and  Tributaries.  Naval 
Weapons  Station  Charleston, 
Charleston,  SC 

AGENCY:  I  nited  States  Army  Corps  of 
Engineers.  Department  of  Defense. 
ACTION:  Final  rule 


SUMMARY:  The  Corps  of  Engineers  is 

amending  existing  regulations  to  expiiui 
the  authorit\  of  the  Commanding 
Officer.  Naval  Weapons  Station 
C'hariestim  to  restrict  passage  of  persons, 
watercraft  and  vessels  within  <  urrcntlv 
designated  restricted  areas  in  the  Cooper 
River  and  its  trihutarifs  in  the  \  icinitv 
of  the  \'a\  al  Weapcms  Station  in 
("harleston.  South  Carolina.  The 
purpose  of  the  proposed  (  hange  is  to 
pro\ide  effective  seciirit\  in  the  area  of 
the  Nd%al  Weapons  Station. 
EFFECTIVE  DATE:  November  5,  2003. 
ADDRESSES:  IS  .-\rmv  Corps  of 
Engineers.  ATTN:  CECW-OR.  441  G 
Street.  NW  .  Washington.  DC  20.314- 
1000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ml 

Frank  Torbett.  Headtjuarters  Ret;ulatur\ 

Branch.  Washington.  DC.  at  (202!  7()1- 

4B18,  or  Mr.  Nathaniel  Ball.  Corps  of 

Engineers,  Charleston  District,  at  (843) 

329-8044. 

SUPPLEMENTARY  INFORMATION:  Pursuant 

to  its  authorities  in  section  7  of  the 


Rivers  and  Harbors  Act  of  1917  (40  Stat 
266;  33  IJ.S.C.  1)  and  chapter  XIX,  of  the 
Army  Appropriations  Act  of  1919  (40 
Stat  892;  33  U.S.C.  3)  the  Corps  is 
amending  the  restricted  area  regulations 
published  at  33  (^FR  334  bv  modifying 
334.460(b)(6)  to  expand  tfie  authority  of 
the  Commanding  (Officer,  Naval 
Weapons  Station  Charleston  to  r(;strict 
the  passage  of  persons,  watercraft  and 
vessels  within  the  Cooper  River  and  its 
tributaries  in  the  vicinity  of  the  Naval 
Weapons  Station  in  Charleston.  South 
(iarolina.  The  boundaries  of  restricted 
areas  and  danger  zones  identified  in  33 
C:FR  334  460  (a)  are  unchanged.  The 
regulation  al  3A  CFR  334  460(b)(6)  is 
being  amended  to  include  restricted 
■  area  (a)(8)  of  334.460  The  amended 
regulation  will  allow  the  Commanding 
OfrK:er  of  the  Naval  Weapons  Station  to 
restrict  the  passage  of  persons, 
watercraft.  and  vessels,  at  his/her 
discretion  in  the  interest  of  National 
Security  until  sui  h  tune  as  he/she 
determines  such  restrictions  may  be 
terminated. 

Procedural  Requirements 

a.  Revifiv  I  'ndt'r  H\t'(  utive  Order  12866 

This  rule  is  issued  with  respec  t  to  a 
military  function  of  the  Defense 
Department  and  the  provisions  of 
F\e(  utive  Order  12866  do  not  apply. 

I).  lifvifvy  Under  the  Regulator^' 
Flexibilitv  Act 

This  rule  has  betui  reviewed  under  the 
Reguiator\'  Flexihilitv  .Ac  t  (I'ub.  L.  96- 
354)  whu  h  requires  the  preparation  of 
a  regulatory  flexibility  analysis  for  any 
regulation  that  will  have  a  significant 
•  'I  (inoinic  impact  on  a  substantial 
number  of  small  entities  (/.p.,  small 
businesses  and  small  governments)  The 
('orps  expects  that  the  economic  impact 
of  this  restricted  area  would  have 
firacticallv  no  impact  on  the  public,  no 
anticipated  navigational  hazard  or 
interference  with  existing  waterwa\ 
traffic;  and  a(  c  cirdinglv.  certifies  that  this 
proposal  will  h.ive  no  significant 
econoniK   ini[).irt  mi  >m<ill  entities. 

c.  flev/eiv  I  'ndtT  tht'  .Witiomil 
Environnirntal  Policv  .\it 

Thf  Ch.trleston  Distru.t  has  prepared 
an  F^nvironmental  .Assessment  (E.A)  for 
this  action  Thf  District  has  conc;luded, 
based  on  the  minor  nature  of  the 
proposed  dddition.il  restricted  area,  that 
this  action  will  not  ha\e  a  significant 
iiiip.ict  til  the  quahtv  of  the  human 
environnient,  ami  prep.iration  of  an 
Environmental  impact  Statement  (EIS) 
is  not  required.  The  EA  may  be 
reviewed  at  the  Charleston  District 


office  listed  at  the  end  of  FOR  FURTHER 
INFORMATION  CONTACT  above. 

d.  Unfunded  Mandates  Act 

This  rule  does  not  impose  an 
enforceable  duty  among  the  private 
sector  and,  therefore,  is  not  a  Federal 
private  sector  mandate  and  is  not 
subject  to  the  requirements  of  section 
202  or  205  of  the  Unfunded  Mandates 
Act.  The  District  has  also  found  under 
section  203  of  the  Act,  that  small 
Governments  will  not  be  significantly 
and  uniquely  affected  by  this 
rulemaking. 

e.  Submission  to  Congress  and  the 
General  Accounting  Office 

Pursuant  to  section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act,  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  the  Army  has  submitted  a  report 
containing  this  Rule  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  General 
Accounting  Office.  This  rule  is  not  a 
major  rule  within  the  meaning  of 
section  804(2)  of  the  Administrative 
Procedure  .Act.  as  amended. 

List  of  Subjects  in  33  CFR  Part  334 

Danger  zones.  Marine  safety, 
Restricted  areas.  Waterways. 

■  For  the  reasons  set  out  in  the  preamble, 
the  Corps  of  Engineers  is  amending  33 
CFR  part  334  as  follows: 

PART  334— DANGER  ZONES  AND 
RESTRICTED  AREA  REGULATIONS 

■  1 .  The  authority  citation  for  Part  334 
continues  to  rf^ad  as  follows: 

.Authority:  40  Stnt.  2(i(i,  (:13  I'.S.C.  1|  riiui 

40  strtt.  8'):i:  (xi  r.S-C:.  ;i). 

■  2.  .Amend  §  334.460  by  revising 
paragraph  (b)(6)  to  read  as  follows: 

§  334.460    Cooper  River  and  tributaries  at 
Charleston,  SC. 

***** 

(b)  *    *    * 

(6)  In  the  interest  of  National  Security, 
Commanding  Officer.  U.S.  Naval 
Weapons  Station.  Charleston.  SC,  may 
at  his/her  discretion,  restrict  passage  of 
persons,  w^atercraft  and  vessels  in  the 
areas  described  in  paragraphs  (a)(7), 
(a)(8)  and  (a)(ll)  of  this  section  until 
such  time  as  he/she  determines  such 
restriction  may  be  terminated. 


DHtt'il:  Septemljer  Hi,  2003. 

Lawrence  A.  Lang. 

Deputv  CItit'l.  Opt^ralions  Division. 
Dim  tonitf  of  Cm  I  Works. 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  65 

[Docket  No.  FEMA-B-7438] 

Changes  In  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 

Management  Agency  (FEMA), 

Emergency  Preparedness  and  Response 

Directorate,  Department  of  Homeland 

Security. 

ACTION:  Interim  rule. 

summary:  This  interim  rule  lists 
communities  where  modification  of  the 
Base  (1 -percent-annual-chance)  Flood 
Elevations  (BFEs)  is  appropriate  because 
of  new  scientific  or  technical  data.  New 
flood  insurance  premium  rates  will  be 
calculated  from  the  modified  Base  Flood 
Elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  BFEs  are 
currently  in  effect  on  the  dates  listed  in 
the  table  below  and  revise  the  Flood 
Insurance  Rate  Maps  in  effect  prior  to 
this  determination  for  each  listed 
community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Mitigation  Division  Director  for  the 
Emergency  Preparedness  and  Response 
Directorate  reconsider  the  changes.  The 
modified  elevations  may  be  changed 
during  the  90-day  period. 
ADDRESSES:  The  modified  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Bellomo,  P.E.  Hazard 


Identification  Section,  Emergency 
Preparedness  and  Response  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington. 
DC  20472,  (202)  646-2903. 
SUPPLEMENTARY  INFORMATION:  The 
modified  BFEs  are  not  listed  for  each 
community  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  BFE  determinations 
are  available  for  inspection  is  provided. 

Anv  request  for  reconsideration  must 
be  based  on  knowledge  of  changed 
conditions  or  new  scientific  or  technical 
data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  BFEs  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualif\'  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their 
floodplain  management  requirements. 
The  community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  the 
other  Federal,  State,  or  regional  entities. 

The  changes  in  are  in  accordance  with 
44  CFR  65.4. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 


environmental  impact  assessment  has 
been  prepared. 

Regulator}'  Flexibility  Act.  The 
Mitigation  Division  Director  for  the 
Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulators  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  bv  the  Flood  Disaster 
Protection"Act  of  1973,  42  U.S.  C.  4105. 
and  are  required  to  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This 
interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30.  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778.  Civil  fustice 
Reform.  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

■  Accordingly.  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

■  1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  I'.S.C.  4001  pf  .seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp..  p.  329:  E.O.  12127.  44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 

§65.4    [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  County     Location  and  Case  No. 


Arizona: 
Gila 


Gila 


City  of  Globe,  (03-09- 
0187P). 


Unincorporated  Areas, 
(03-09-01 87P). 


Maricopa 


City  of  Avondale, 
09-1 90P). 


(02- 


Date  and  name  of 
newspaper  where  no- 
tice was  published 


Chief  executive  officer  of  commu- 
nity 


Effective  date  of 
modification 


Community 
No. 


June  18,  2003,  June 
25,  2003,  Arizona 
Silver  Belt 

June  18,  2003.  June 
25,  2003,  Arizona 
Silver  Belt 

l^ay  29,  2003,  June  5. 
2003,  Arizona  Re- 
public. 


The  Honorable  Stanley  Gibson.     Sept  24.  2003 

IVIayor.    City    of    Globe.     150  , 

North  Pine  Street.  Globe,  An-  I 

zona  85501 .  ' 

The     Honorable     Cruz     Salas.     Sept  24.  2003 

Chairman,  Gila  County  Board  1  _ 

of  Supervisors,  1400  East  Ash  ! 

Street,  Globe,  Anzona  85501. 
The  Honorable  Ronald  J    Drake.     May  22.  2003 

Mayor,  City  of  Avondale.  525 

North         Central         Avenue,  i 

Avondale,  Arizona  85323.  ' 


040029 


040028 


040038 
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State  and  County      Location  and  Case  No 


Date  and  name  of 
newspaper  wtiere  no- 
tice was  published 


Chief  executive  officer  of  commu- 
nity 


Effective  date  of 
modification 


Community 
No 


Mancopa 


Maricopa 


Mancopa 


Mancopa 


Mancopa 


Mancopa 


Mancopa 


Mancopa 


Town  of  Buckeye.  (03-  ,  June  19   2003,  June 

09-0245Pi  I      26   2003   Buckeye 

'       Valley  News 

City  of  Chandler   i03-        May  29  2003  June  5. 
09-0353P)  2003,  Arizona  Bus:- 

j      ness  Gazette. 

Citv  of  El  Mirage   (02-       May  22.  2003   May  29 
09-945PJ.  2003    Arizona  fle- 

I       puDhc 


Town  of  Giia  Bend 
(02-O9-858P. 


City  Of  P^ioenix,  (,03- 
09-O290P). 


City  of  Surprise   (02- 
09--945Pi 


July  3  2003  July  10 
I  2003  Arizona  Busi 
\      ness  Gazette 

June  12  2003  June 
19  2003  Arizona 
Business  Gazette 


May  22   2003   May  29 
2003    Anzona  Re- 
pubi'c 


Unincorporated  Areas        May  22   2003    May  29 
(02-0&-945Pi  2003   Anzona  Re 

I      public 


UnmcorDorated  Areas        July  3  2003  July  10 
(02-^9-858P-  2003   Anzona  Busi- 

ness Gazette- 


Mancopa  Town  of  Youngtown  May  22   2003   May  29 

i03-O9-1014X,  2003    Anzona  Re- 

•  I      public 

Pima  I  City  of  Tucson,  (02-  July  17   2003   Julv  24 

09-873P1  j       2003    Dailv  Tern- 

;  *'       tonal 

Pima  I  Unincorporated  Areas        June  19   2003  June 

(03-09-0541 P,  26   2003   Anzona 

Daily  Star 


California 

Contra  Costa      City  of  Clayton   i03-  May  29   2003   June  6 

09-0387P)  I      2003    Contra  Costa 

I  Times 

Los  Angeles       Unincorporated  Areas  May  22   2003   May  29 


Placer 


Placer 


i 02-0 9-4 04P, 


City  of  RocKlin    (02-- 
09-81  OP  I 


2003    Los  Angeles 
Times. 


May  7   2003   May  14 
2003    The  Rocklin 


Unincorporated  Areas        May  7   2003   May  14 
(02-O9-810P1  2003    The  Rocklin 


Sacramento        Unincorporated  Areas,       May  8   2003   May  15 

( 03-09-0080  P)  2003    Daily  Recorder 


The      Honorable      Dusty      Hull,     May  20.  2003 

Mayor    Town  of  Buckeye,   100 

North  Apache  Road,  Suite  A, 

Buckeye   Anzona  85326 
The      Honorable     Boyd     Dunn.     May  7  2003 

Mayor     City    of    Chandler.    55 

North     Arizona     Place,     Suite 
'      301    Chandle--  Anzona  85225 
The    Honorable    Robert    Robles,     Aug   28.  2003 

Mayor    City  of  El  Mirage.  P  O 

Box    26     El    Mirage.    Arizona 

85335 
The    Honorable    Chuck    Turner.     Oct   9,  2003    . 

Mayor,    Town    of    Gila    Bend, 

P  O     Box    A     Gila    Bend,    An-  I 

zona  85337 
The     Honorable     Skip     Rimsza      May  29,  2003 

Mayor     City    of    Phoenix,    200 

West  Washington  Street,   11th 

Floor  Phoenix,         Arizona 

8.5003-1611 
The  Honorable  Joan  H    Shafer.     Aug.  28,  2003  , 

Mayor    City  of  Surpnse,  12425 

West  Bell  Road,  Suite  D-100, 

Surpnse   Arizona  85374 
The  Honorable  R    Fulton  Brock,     Aug.  28,  2003  , 

Chairman      Maricopa     County 

Board     of     Supervisors,     301  i 
I      West    Jefferson,     10th     Floor,  | 

Phoenix   Anzona  85003 
The     Honorable     Don     Stapley,     Oct  9.  2003  ... 

Chairman,     Maricopa     County 

Board     of     Supervisors,     301 
I      West    Jefferson,     10th     Floor, 

Phoenix,  Arizona  85003 
The    Honorable    Daphne    Green,     Aug   28,  2003, 

Mayor     Town    of    Youngtown,  I 

12030      Clubhouse      Square,  | 

Youngtown   Anzona  85363 
The     Honorable     Bob     Walkup.     Oct  23,  2003  . 

Mayor     City    of    Tucson,    City  : 

Hall.      255      West      Alameda  ' 

Street,  Tucson.  Anzona  85701 
The  Honorable  Ray  Carroll.   Re-     Sept  25.  2003 

publican     County     Supervisor, 

Pima  County  District  Four,  130 

West    Congress    Street,     11th 

Floor  Tucson.  Anzona  85701 

The  Honorable  Gregory  J    Man-     May  9.  2003    . 

ning.    Mayor,    City   of   Clayton,  i 

City  Hall    6000  Heritage  Trail,  | 

Clayton.  California  94517 
The  Honorable  Yvonne  B   Burke.  ^  Apnl  21,  2003 

Chair.     Los    Angeles    County 

Board     of     Supervisors.     500 

West  Temple  Street,   Los  An- 
geles  California  90012 
The     Honorable     Kathy     Lund,  ,  Aug.  13.  2003 

Mayor.    City    of    Rocklin,    3970  j 

Rocklin    Road,    Rocklin,    Call-  I 

forma  95677-2720 
The   Honorable   Rex   Bloomfield,     Aug.  13.  2003 

Chairman        Placer      County, 

Board     of     Supervisors,     175  j 

Fulweiler      Avenue.       Auburn, 

California  95603 
The  Honorable  Ilia  Collin.  Chair,     Aug.  14.  2003 

Sacramento   County   Board   of 

Supervisors.     700     H     Street. 

Room  2450  Sacramento,  Cali- 
fornia 95814, 


040039 


040040 


040041 


040043 


040051 


040053 


040037 


040037 


040057 


040076 


040073 


060027 


065043 


060242 


060239 


060262 
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State  and  County 


Location  and  Case  No. 


San  Diego  ... 

I 

San  Diego  ... 

! 

Santa  Cruz  .. 


Santa  Cruz 


Santa  Bar- 
bara. 


Santa  Bar- 
bara. 


Colorado; 
Adams 


Arapahoe 


Broomfield 


Broomfieid 


Denver 


Adams, 
Arapahoe, 
Denver. 

Douglas  


Douglas 

I 

Douglas 


City  of  San  Diego,  (03- 
09-0578P). 


City  of  San  Marcos 
(03-09-01 23P). 


Unincorporated  Areas, 
(03-09-0475P). 


City  of  Watsonville, 
(03-09-0475P). 


City  of  Solvang,  (02- 
0&-1302P). 


Unincorporated  Areas, 
(02-d&-179P). 


Unincorporated  Areas, 
(03-08-01 04P). 


City  of  Littleton,  (03- 
08-0030P). 


City  and  County  of 
Broomfield,  (03-08- 
0061 P). 


!  City  and  County  of 
Broomfield,  (03-08- 
0270P). 


City  and  County  of 
Denver,  (03-08- 
021  OP). 


City  of  Aurora,  (03-08- 
021  OP). 


Town  of  Parker,  (02- 
08-1 86P). 


Unincorporated  Areas, 
(02-0&-186P). 


Unincorporated  Areas, 
(03-08-0096P). 


Date  and  name  of 
newspaper  where  no- 
tice was  published 


Chief  executive  officer  of  commu- 
nity 


Effective  date  of 
modification 


Community 
No 


June  26,  2003,  July  3. 
2003,  San  Diego 
Union-Tribune. 

April  24,  2003,  N^ay  1 . 
2003,  The  Paper. 


May  8,  2003.  May  15. 
2003,  Register- 
Pajaronian. 


Mays,  2003,  May  15, 
2003,  Register- 
Pajaronian. 


May  29,  2003,  June  5. 
2003,  Santa  Barbara 
News  Press. 

July  3,  2003,  July  10. 
2003,  Santa  Barbara 
News  Press. 


May  14,2003.  May  21. 
2003,  Brighton 
Standard-Blade. 


May  22,  2003,  May  29, 
2003,  Littleton  Inde- 
pendent. 

June  19,  2003,  June 
26,  2'003,  Boulder 
Daily  Camera. 


July  16,  2003,  July  23, 
2003  Broomfield  En- 
terprise. 


May  15,  2003,  May  22. 
2003,  Denver  Post 


May  15,  2003,  May  22. 
2003,  Denver  Post. 


April  23,  2003,  April 
30,  2003,  Douglas 
County  News-Press. 

April  23,  2003,  Apnl 
30,  2003,  Douglas 
County  News-Press. 


April  23,  2003,  Apnl 
30,  2003.  Douglas 
County  News-Press. 


The  Honorable  Richard  M.  Mur-    June  9.  2003  . 

phy.  Mayor.  City  of  San  Diego, 

202  C  Street,  11th  Floor.  San  i 

Diego,  California  92101.  | 

The    Honorable    F.    H      'Corky'     July  31.  2003 

Smith     Mayor.     City     of     San 

Marcos,     One     Civic     Center  i 

Drive.   San  Marcos.   California 

92069-2949. 
The  Honorable  Ellen  Pine  Chair.     Aug   14.  2003 

Santa  Cruz  County   Board  of 

Supervisors.        701        Ocean  j 

Street.  Room  500.  Santa  Cruz.  | 

California  95060. 
The    Honorable    Richard    de    la     Aug   14.  2003 

Paz,      Jr.      Mayor,      City     of 

Watsonville.         Administration 

Building,    Second    Floor.    215  i 

Union  Street  Watsonville.  Cali- 
fornia 95076. 
The    Honorable    Beveriy    Russ.     May  7,  2003,  . 

Mayor,   City  of  Solvang.   P  O 

Box    107,    Solvang,    California  j 

93464-0107  I 

The  Honorable  Naomi  Schwartz,     Oct  9.  2003  .. 

Chair.  Santa  Barbara  County, 

Board  of  Supervisors.  105  East 

Anapamu  Street,  Santa  Bar- 
bara. California  93101 

The  Honorable  Elaine  T  Valente,     Aug  20.  2003 

Chairman.      Adams      County. 

Board  of  Commissioners.  450  , 

South  Fourth  Avenue  Bnghton,  |         | 

Colorado  80601. 
The  Honorable  Susan  M.  Thorn-     Aug.  28.  2003 

ton.    Mayor,    City   of    Littleton 

2255     West     Berry     Avenue 

Littleton,  Colorado  80165. 
The     Honorable     Karen     Stuarl.     Sept  25,  2003 

Mayor,    City    and    County    of 

Broomfield.    One    DesCombes  i 

Drive.     Broomfield.     Colorado  I 

80020. 
The     Honorable     Karen     Stuart.     June  27,  2003 

Mayor.    City    and    County    of 

Broomfield.    One    DesCombes 

Dnve,     Broomfield.     Colorado 

80020.      . 
The     Honorable     Wellington     E      Apri!  24  2003 

Webb.  Mayor.  City  and  County 

of     Denver.      1437     Bannock 

Street.  Suite  350.  Denver  Col- 
orado 80202 
The   Honorable    Paul    E,    Tauer,     Apnl  24  2003 

Mayor,  City  of  Aurora.   15151  ,  

East   Alameda   Parkway.    Fifth  j 

Floor,  Aurora,  Colorado  80012. 
The    Honorable    Gary     Lasater.     July  30.  2003 

Mayor.  Town  o*  Parker.  20120 

East  Mainstreet.  Parker.  Colo- 
rado 80138-7334. 
The    Honorable   James    R     Sul-    July  30  2003 

livan.       Chairman.       Douglas 

County     Board     of     Commis-  ' 

sioners.  100  Third  Street,  Cas-  i 

tie  Rock,  Colorado  801 04 
The    Honorable   James    R     Sul-     July  30.  2003 

livan.       Chairman,       Douglas 

County  Board  of  Commis- 
sioners, 100  Third  Street.  Cas- 
tle Rock.  Colorado  801049. 


060295 


060296 


060353 


060357 


060756 


060331 


I- 


080001 


080017 


085073 


085073 


080046 


080002 


080310 


080049 


080049 
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State  and  County      Location  and  Case  No 


Date  and  name  of 
newspaper  wtiere  no- 
tice was  published 


Chief  executive  officer  of  commu- 
nity 


El  Paso 


El  Paso 


Jeflerson 


Hawaii 
H-ivvaii 

Maui    . 

Maui   , 


Idaho 

Bonneville 


Bonneville 


Nevada 

Independent 
City. 


Clark 


Clark 


Clark 


Clark 


Effective  date  of 
modification 


Community 
No 


City  of  Colorado 
Spnngs   i 02-08- 
394  P) 


City  of  Colorado 
Spnngs   (03-08- 
0223Pi 


Unincorporated  Areas 
103-O8-OO99P; 


Hawaii  County    i02 
09-368P). 


The  Honorable  Mary  Lou 
Makepeace  Mayor,  City  of 
Colorado  Springs.  PO  Box 
1575.  Colorado  Springs,  Colo- 
rado 80901 

The  Honorable  Mary  Lou 
Makepeace.  Mayor,  City  of 
Colorado  Springs,  PO  Box 
1575,  Colorado  Springs.  Colo- 
rado 80901 

The  Honorable  Richard  M 
Sheehan  Chairman  Jefferson 
County  Board  of  Commis- 
sioners 100  Jefferson  County 
Parkway.  Golden  Colorado 
80419 


July  10   2003   July  17        The       Honorable       Harry       Kim,     Oct    16   2003 


Apnl  24   2003   May  1 
2003    The  Gazette 


June  5   2003   June  12 
2003    The  Gazette 


March  19   2003   March 
26   2003    Canyon 

Couner 


July  31,  2003 


May  13,  2003 


June  25  2003 


080060 


080060 


080087 


Mdui  County, 
0116P). 


Maui  County 
OIQ'^P: 


1 03-0  9- 


103-09- 


2003    Hawaii  Tnbune 
Heraid 

May  29   2003   June  5 
2001    Mdui  News 


July  3   2003   July  10 
2003   Mau   News 


of   Hawaii,    25 
Hilo,     Hawaii 


May  6,  2003 


City  ot  Ammc.n   (03- 
^|X)229P; 


Unincorporated  Areas 
(03-10-0229PJ 


Citv  OT  Carson  City 
0'-09-592P). 


Mayor    County 

Aupuni     Street. 

96720 
The  Honorable  Alan  M   Arakawa. 

Mayor,      Maui      County,      200 

South    High    Street,    Wailuku, 

Hawaii  96793 
The  Honorable  Alan  M   Arawaka, 

Mayor,      Maui      County,      200 

South    High    Street,    Wailuku, 

Hawaii  96793 


July  3,  2003  July  10  The      Honorable      Bruce      Ard,     June  13,  2003 


June  13,  2003 


2003   Post  Register 


July  3   2003   July  10 
2003.  Posf  Register 


June  19  2003  June 
26,  2003  Ne^aaa 
Appeal 


City  of  Henderson  (03-     May  1    2003,  May  8 
09-0861 X)  2003   Las  Vegas  Re- 

^  I       view-Journal 

Unincorporated  Areas        May  1    2003   May  8 
(03-09-0861 X)  2003   Las  Vegas  Re 

vieW'Jourra! 


Unincorporated  Areas 
(02-09-1 071  Pi 


April  24    2003    May  ' 
2003    Las  Vegas  Re 
view -journal 


Texas   Dallas 


Unincorporated  Areas        July  10   2003,  July  17 
(02-09-718P).  20Q2,   Las  Vegas  Re 

view-Journal 


City  of  Dallas   (00-06         Januan/ 31    2002,  Feb- 
248P.I  ruary  7,  2002),  Dal- 

las Morning  News. 


Mayor     City   of   Ammon     2135 
South  Ammon   Road,   Ammon,  j 
Idaho  83406  ' 

The  Honorable  Lee  Stake   Chair-     June  13  2003 
man    Bonneville  County  Board 
of   Commissioners    605   North 
Capitol    Avenue     Idaho    Falls, 
Idaho  83402 

The    Honorable    Ray    Masayko,     May  29,  2003 

Mayor     City    of    Carson    City,  I 

201  North  Carson  Street   Suite  [ 

2   Carson  City,  Nevada  89701 
The    Honorable    James    Gibson      April  21    2003 

Mayor    City  ot  Henderson.  240 

South    Water    Street     Hender- 
son  Nevada  89015 
The  Honorable  Mary  J    Kincaid-     Apnl  21    2003 

Chauncey,  Chair    Clark  Coun- 

tp/     Board   of   Commissioners,  | 

5(X)  South  Grand  Central  Park-  i 

way       las      Vegas,      Nevada 

89155 
The  Honorable  Mary  J    Kincaid-     July  31    2003  . 

Chauncey    Chair,  Clark  Coun- 
ty    Board    of    Commissioners. 

500  South  Grand  Central  Park    ' 

way       Las      Vegas       Nevada 

89155 
The  Honorable  Mary  J    Kincaid-     June  19   2003 

Chauncey,  Chair   Clark  County 

Board  of  Commissioners,   500 

South  Grand  Central  Parkway, 

Las  Vegas   Nevada  89155 
The  Honorable  Ron  Kirk    Mayor      Nov   8,  2000  .., 

City    ot    Dallas,     1500    Manila 

Street   Dallas   Texas  75201 


155166 


150003 


150003 


160028 


160027 


320001 


320005 


320003 


320003 


320003 


480171 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  September  23,  2003. 
Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
|FR  Dor..  03-25215  Filed  10-3-03;  8:45  am] 

BILUNG  CODE  6718-04-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parti  81 7 
RIN  2700-AC78 

Interagency  Acquisition  Approvals 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
action:  Final  rule. 

summary:  This  final  rule  amends  the 
NASA  Federal  Acquisition  Regulation 
Supplement  (NFS)  by  establishing  a 
five-year  limitation  on  interagency 
acquisitions.  Individual  orders  or 
successive  non-competitive  orders  for 
the  same  requirement  with  the  same 
servicing  agency  that  will  exceed  five 
years  require  approval  of  a  deviation. 
This  final  rule  also  requires 
determinations  and  findings  (D&Fs)  for 
interagency  acquisitions  to  identify  the 
period  of  performance  and  whether  the 
acquisition  is  for  a  non-competitive 
follow-on  for  the  same  requirement  with 
the  same  servicing  agency.  These 
changes  result  from  NASA's  agreement 
with  OMB  on  an  action  plan  regarding 
the  President's  Management  Agenda 
Competitive  Sourcing  element.  These 
changes  will  establish  greater 
consistency  in  the  approval 
requirements  for  contracts,  grants, 
cooperative  agreements,  and  interagency 
acquisitions  with  anticipated  periods  of 
performance  exceeding  five  years. 
EFFECTIVE  DATE:  October  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Le  Cren,  NASA  Headquarters, 
Office  of  Procurement,  Program 
Operations  Division  (Code  HS), 
Washington,  DC  20546-0001,  (202)  358- 
0431,  e-mail:  jlecren@hq.nasa.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

OMB  and  NASA  entered  into  an 
agreement  on  an  action  plan  regarding 
the  President's  Management  Agenda 
Competitive  Sourcing  element.  That 
agreement  called  for  NASA  to  put  in 
place  plans  for  reviews  and    ' 
recompetitions  of  contracts,  interagency 
acquisitions,  and  partnerships  identified 
in  inventories  submitted  to  OMB  in 
September  2002.  In  developing  NASA's 


plan  for  reviews  and  recompetitions, 
existing  guidance  pertaining  to 
interagency  acquisitions  was  reviewed 
and  areas  requiring  revision  or  coverage 
were  identified. 

Contracts  (inclusive  of  options), 
grants,  and  cooperative  agreements  that 
are  planned  to  exceed  five  years, 
generally  require  the  prior  approval  of 
the  Assistant  Administrator  for 
Procurement.  However,  there  are  no 
limits  for  interagency  acquisitions.  This 
final  rule  establishes  a  similar 
requirement  for  interagency 
acquisitions,  as  well  as  the  information 
to  be  provided  for  a  deviation  from  the 
rule. 

The  FAR  specifies  information  that  is 
to  be  included  in  the  D&Fs  for 
interagency  acquisitions.  However, 
there  is  no  requirement  for  the  period  of 
performance  to  be  identified.  This  final 
rule  establishes  such  a  requirement  in 
order  to  restrict  the  use  of  long-term 
acquisitions  (greater  than  five  years)  that 
preclude  the  opportunity  for 
competition.  This  is  not  a  significant 
regulatory  action  and,  therefore,  was  not 
subject  to  review  under  Section  8(b)  of 
Executive  Order  12866,  Regulatory 
Plaiming  and  Review,  dated  September 
30,  1993.  This  final  rule  is  not  a  major 
rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Pub.  L.  98-577,  and 
publication  for  public  comment  is  not 
required.  However,  NASA  will  consider 
comments  from  small  entities 
concerning  the  affected  NFS  Part  1817 
in  accordance  with  5  U.S.C.  610. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  impose  any  recordkeeping  or 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  1817 

Government  procurement. 

Tom  Luedtke, 

Assistant  Administrator  for  Procurenwnt. 

■  Accordingly,  48  CFR  Part  181 7  is 
amended  as  follows: 

■  1.  The  authority  citation  for  48  CFR 
Part  1817  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1817— SPECIAL  CONTRACTING 
METHODS 

■  2.  Amend  section  1817.7201  by 
redesignating  the  existing  text  as 


paragraph  (a)  and  adding  paragraphs  (b) 
and  (c)  to  read  as  follows: 

1817.7201  Policy. 

***** 

(b)  Individual  orders  or  successive 
non-competitive  interagency  orders  for 
the  same  requirement  with  the  same 
servicing  agency  shall  not  exceed  five 
years. 

(c)  Requests  for  deviation  from  the 
five  year  limitation  in  paragraph  (b)  of 
this  section  shall  require  the  approval  of 
the  Center  Director  if  the  estimated 
value  of  the  order  is  S5  million  or  less, 
or  the  Assistant  Administrator  for 
Procurement  (Code  HS)  if  the  estimated 
value  of  the  order  exceeds  $5  million. 
Requests  for  deviation  shall  address: 

(1)  Why  more  than  five  years  is 
required; 

(2)  Why  the  work  must  be  performed 
by  the  same  servicing  agency:  and 

(3)  How  long  beyond  the  current  order 
the  requirement  is  expected  to  continue. 

■  3.  Amend  section  181 7.7202  by 
redesignating  existing  paragraphs  (c)  and 
(d)  as  (d)  and  (e)  respectively,  and  adding 
a  new  paragraph  (c)  to  read  as  follows: 

1 81 7.7202  Determinations  and  findings 
requirements. 

***** 

(c)  In  addition  to  the  requirements  in 
FAR  17.503.  the  D&F  must  identify  the 
period  of  performance  and  whether  the 
acquisition  is  a  non-competitive  follow- 
on  for  the  same  services  from  the  same 
servicing  agency.  [See  1817.7201(b).) 
***** 
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Hazardous  Materials  Regulations: 
Minor  Editorial  Corrections  and 
Clarifications 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  corrects 
editorial  errors,  makes  minor  regulatory 
changes  and.  in  response  to  requests  for 
clarification,  improves  the  clarity  of 
certain  provisions  in  the  Hazardous 
Materials  Regulations  (HMR).  The 
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infendi'd  effect  of  this  rule  is  to  enhance 
the  ace  urac  v  and  reduce 
misunderstandings  of  the  regulations 
The  amendments  contained  in  this  rule 
are  minor  changes  and  do  not  impose 
new  requirements 

DATES:  Effective  date:  October  1.  2003 

FOR  FURTHER  INFORMATION  CONTACT: 

Darral  Relerford,  (Jffi(  e  of  Hazartlous 
Materials  Standards.  (202)  .366-8.5,53. 
Research  and  Special  Programs 
Administration.  IS   Department  nf 
Transportation,  400  Sf  venth  Strt'et. 
S\V  .  Washington,  DC.  205C)f>-0001. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Research  and  Special  Programs 
Administration  iRSPA.  we)  annually 
re\ie%vs  the  Hazardous  Materials 
Regulations  (HMR;  49  CFR  Parts  171- 
180)  to  identifv  errors  that  niav  (  onfuse 
readers   Inaccuracies  corrected  in  thl^ 
final  rule  include  typographical  and 
printing  errors,  incorrect  references  to 
regulations  in  the  (T"R.  inconsistent  use 
of  terminolr)gv.  and  misstatements  of 
certain  regulatory  reiiuirements   In 
addition,  we  are  making  certain  Mther 
changes  to  improve  the  clarity  of  certain 
HMR  rec}uirements 

Because  these  amendments  do  not 
impose  iiew  recjuirements.  notice  and 
public  procedure  are  unnecessary.  For 
this  same  reason,  we  are  making  these 
amendments  efft-ctiye  without  the 
customar\'  30-day  delay  ffiUowing 
publication 

The  following  is  a  section-by-section 
summary  of  the  amt-ndments  made 
under  this  final  rule   It  duos  not  discuss 
all  minor  editorial  corrections  (for 
example,  typographical  and  punctuation 
errors)  and  certain  nther  minor 
adjustments  to  enhance  (he  clarity  of  the 
HMR. 

II.  Section-by-Section  Review 

Part  1  7 1 

Sections  171.15  and  171  16.  In 
§t?  171.15(b)  and  171  16(b),  we  are 
updating  the  term    FAA  Civil  Aviation 
Security  Office"  to  read  "FAA  Regional 
or  Field  Security  Office." 

Part  172 

Sprtion  172  101  Hazcirdous  Materials 
Table  IHMTl.  We  are  amimding  the 
HMT  by  c:orrecting  certain  entries  as 
follows: 

— The  hazard  class  for  the  entry 

"Combustible  liquid,  n.os  ."  NA1993. 
is  revised  by  correcting  Ciolumn  (3)  to 
read  "Combustible  liquid,"  Due  to  a 
typographical  error,  the  entry 
currently  reads  "Combustible." 


— For  the  entry  "Self-reactive  liquid 
type  F"."  IJN3229,  we  are  correcting 
the  reference  "1 14"  to  read  "224." 
Section  172.102.  We  are  correcting 
Special  Provision  15  by  removing  text 
that  conflicts  with  the  assigned 
packaging  authorization  section. 
<?  173  161,  for  the  entries  "Chemical 
kits,"  and  'First  aid  kits."  This 
correction  is  bastul  on  comments  from 
the  public  stating  that  the  text  is 
confusing 

Section  172.201    We  are  revising 
paragraph  (e)  to  clarify  that  the  use  and 
retention  of  a  permanent  shipping  paper 
for  multifile  shipments  of  one  or  more 
hazardous  materials  being  transported 
on  a  rc^gular  basis  over  an  extended 
period  is  authorized    In  the  final  rule 
published  on  July  12.  2002  (67  FR 
46123)  under  Docket  HM-207B.  we 
authorized  operators  to  retain  a  single 
(opy  of  sue  h  (lermanent  shipping 
papers  tor  the  period  in  which  the 
shipping  paper  is  used  and  .575  days 
thereafter.  [)ro\  ided  that  the  opcirator 
alsii  retains  a  rei  ord  of  eac  h  shipment 
made  under  the  shifijung  (laper.  Also. 
see*?  177. 817 

Section  172  321.  We  are  editorially 
rev'sing  paragraph  (cKn)  h\  removing 
the  semi-iolon  and  the  word  "and," 

Section  172.332.  We  are  revising 
paragraph  (h)(3)  by  adding  "0.25 
inches"  as  the  conversion  for  "18 
points." 

Part  1 73 

Section  173.32  We  are  editorially 
revising  paragraph  (c)(2)  for  clarity  by 
changing  the  word  "it"  to  read  "the 
portable  tanks." 

Section  173.134   In  paragraph 
(c)(l)(ii),  we  are  <  hanging  the  wording 
"the  specific  pac  kaguig  recjuirements  of 
this  section"  to  read  "the  specific 
packaging  recjuirements  of  tj  173.197." 

Secti(>n  173  164   We  are  removing 
})aragraph  (aj(2)  bee  ause  it  is  redundant 
with  the  introductory  paragraph  (a). 

Section  173  166.  As  revisf^l  in  the 
final  rule.  HM-215E  (68  FR  44992), 
(uihiished  on  luK  31.  200,1.  we  are 
editorially  rc^vising  introductory 
paragraph  (»;)  by  adding  "as  follows"  to 
c  onnc>ct  the  introductory  paragraph  to 
its  subparagraphs. 

Section  173  197.  We  are  revising 
paragraph  (e)(l)(i)  bv  correcting  two 
American  .Society  for  Testing  and 
Materials  Standard  numbers 

Section  173  241.  In  paragraph  (c).  we 
are  adding  a  sentenc:e  to  refc;r  the  reader 
to  the  portable  tank  requirements  in 
*5  176  340  applic:able  to  combustible 
li(|uids  being  transported  by  vessel. 

Section  1  73  304a.  In  the  table  in 
paragraph  (d).  we  are  correcting  the 
entry  for  hydrogen  sulfide,  in  column  3, 


to  remove  an  inconsistency  with 
provisions  in  §§  173.40(b)  and 
1 73.301a{d)(3)  that  state  the  pressure  of 
a  gas  at  55  "C  (131  °F)  may  not  exceed 
the  cylinder's  service  pressure.  The 
service  pressure  of  hydrogen  sulfide  at 
55  ""C  (131  T)  exceeds  the  marked 
service  pressure,  480  psi,  specified  in 
the  table. 

Section  173.315.  In  paragraph  (b)(1), 
we  are  correcting  the  word  "That"  to 
read  "that'. 

Section  173  337.  In  paragraph  (a),  we 
are  removing  an  incorrect  reference  to 
"3ALM"  cylinders. 

Section  173  412.  In  paragraph  (1),  we 
are  correcting  "40  TBq  (IQOOCi)"  to  read 
"40  TBq  (1080(a)"  because  it  is  a  more 
precise  conversion  of  the  activity  of  40 
TBq  to  curies. 

Section  173.420.  In  paragraph  {a)(2Ki), 
we  are  removing  the  edition  dates  for 
American  National  Standard  (ANSI)  N 
14.1  because  they  are  indicated  in 
^171.7. 

Part  1  75 

Section  175.31  In  paragraph  (a],  we 
are  updating  the  term  "FAA  Civil 
Aviation  Security  Office"  to  read  "FAA 
Regional  or  Field  Security  Office." 

Part  1 76 

Section  1 76.340  We  are  revising 
paragraph  (a)  to  clarify-  the  type  of 
authoiized  portable  tanks  by  adding  the 
word   "Specification." 

Part  1  77 

Section  177  817  We  are  revising 
paragraph  (f)  to  clarify'  that  the  use  and 
retention  of  a  permanent  shipping  paper 
for  multiple  shipments  of  one  or  more 
hazardous  materials  being  transported 
on  a  regular  basis  over  an  extended 
period  is  authorized.  Also,  see 
«}172.201. 

Section  177.854.  We  are  revising 
paragraph  {f)(l)  by  correcting  the 
spelling  of  the  word   "motor." 

Part  178 

Section  178.61.  We  are  revising 
paragraph  (g)  to  correct  the  location  in 
49  CFR  for  the  heat  treatment  methods. 
The  methods  are  contained  in  Table  1 
of  Appendix  A  to  Part  1 78 — 
Specifications  for  Steel.  Currently,  the 
paragraph  incorrectly  cites  paragraph 
(b).  which  contains  requirements  for 
authorized  steel  and  references  Table  1 
of  Appendix  A  for  chemical 
composition  limits  and  makes  no 
reference  to  heat  treatment. 

Section  178.274.  We  are  revising 
paragraph  (b)(1)  to  clarify  that  portable 
tanks  used  for  Zone  A  or  B  toxic-by- 
inhalation  liquids  are  required  to  have 
an  ASME  Certification  and  U  Stamp. 
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This  revision  is  consistent  with 

§  178.273(b)(6).  We  are  also  correcting 

the  section  reference  §  178.247(a)(2)"  in 

paragraph  (i)  (1)  to  read 

"§  178.274(a)(2)." 

Section  178.337-10.  In  paragraph  (a), 
we  are  revising  the  wording  "safety 
relief  devices"  to  read  "pressure  relief 
devices." 

Section  178.337-17.  In  paragraph  (d), 
we  are  correcting  the  section  reference 
§  178.337(3)(b)"  to  read  "§  178.337- 
3(b)." 

Section  178.338-3.  In  paragraphs 
(c)(3)(ii),  {c)(3)(iii),  (c){3)(iv).  (c)(3)(v), 
(c){3)(vi)  and  (c)(4).  we  are  removing  the 
wording  "and  (c)"  as  an  incorrect 
paragraph  reference. 

Section  1 78.338-9.  In  paragraph 
(c)(2),  we  are  correcting  the  section 
reference  §  178.320  (a)  (3)"  to  read 
•§  178.320(a)." 

Section  178.338-18.  In  paragraph  (d), 
we  are  removing  the  wording  "and  (c)" 
as  an  incorrect  reference. 

Part  1 79 

Section  179.102-4.  We  are  revising 
the  section  heading  to  correct  a  proper 
shipping  name. 

Sections  179.300-12  and  179.500-12. 
In  paragraph  (b)  of  each  section,  we  are 
revising  the  wording  "safety  relief 
devices"  to  read  "pressiu-e  relief 
devices." 

in.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3  (f)  of  Executive  Order  12866 
and,  therefore,  was  not  reviewed  by  the 
Office  of  Management  and  Budget.  This 
rule  is  not  significant  under  the 
Regulatory  Policies  and  Procediues  of 
the  Department  of  Transportation  (44  FR 
11034).  Because  there  in  no  economic 
impact  of  this  rule,  preparation  of  a 
regulatory  impact  analysis  is  not 
warranted. 

B.  Executive  Order  13132 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  13132 
(Federalism").  This  final  rule  does  not 
adopt  any  regulation  that:  (1)  Has 
substantial  direct  effects  on  the  States, 
the  relationship  between  the  national 
government  and  the  States,  or  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government;  (2)  imposes 
substantial  direct  compliance  costs  on 
State  and  local  governments;  or  (3) 
preempts  state  law. 

RSPA  is  not  aware  of  any  State,  local, 
or  Indian  tribe  requirements  that  would 


be  preempted  by  correcting  editorial 
errors  and  making  minor  regulatory 
changes.  This  final  rule  does  not  have 
sufficient  federalism  impacts  to  warrant 
the  preparation  of  a  federalism 
assessment. 

C.  Executive  Order  13175 

This  rule  has  been  analyzed  in 
accordan?:e  with  the  principles  and 
criteria  contained  in  Executive  Order 
13175  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  rule  does  not  have  triba) 
implications  and  does  not  impose 
substantial  direct  compliance  costs,  the 
funding  and  consultation  requirements 
of  Executive  Order  13175  do  not  apply. 

D.  Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  makes  minor  regulatory 
changes  which  will  not  impose  any  new 
requirements  on  persons  subject  to  the 
HMR;  thus,  there  are  no  direct  or 
indirect  adverse  economic  impacts  for 
small  units  of  government,  businesses  or 
other  organizations. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  does  not  impose  unfunded 
mandates  under  the  Unfunded 
Mandates  Reform  Act  of  1995.  It  does 
not  result  in  costs  of  $100  million  or 
more  to  either  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

F.  Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  final 
rule. 

G.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations .Jh^  Regulatory  Information 
Service" Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects 

49  CFR  Part  1 71 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste, 
Imports,  Reporting  and  recordkeeping 
requirements. 


49  CFR  Part  1 72 

Education,  Hazardous  materials 
transportation.  Hazardous  waste. 
Labeling.  Markings,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  1 73 

Hazardous  materials  transportation. 
Incorporation  by  reference,  Packaging 
and  containers,  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  1 75 

Air  carriers,  Hazardous  materials 
transportation.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  176 

Hazardous  materials  transportation. 
Maritime  carriers.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  177 

Hazardous  materials  transportation, 
Motor  carriers,  Radioactive  materials, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  1 78 

Hazardous  materials  transportation. 
Incorporation  by  reference.  Motor 
vehicle  safety,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  179 

Hazardous  materials  transportation. 
Railroad  safety.  Reporting  and 
recordkeeping  requirements 

■  In  consideration  of  the  foregoing,  49 
CFR  Chapter  I  is  amended  as  follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DERNITIONS 

■  1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

■  2.  In  §  171.15,  the  introductory  text  to 
paragraph  (b)  is  revised  to  read  as 
follows: 

§  1 71 .1 5    Immediate  notice  of  certain 
hazardous  materials  incidents. 

***** 

(b)  Except  for  transportation  by 
aircraft,  each  notice  required  by 
paragraph  (a)  of  this  section  shall  be 
given  to  the  National  Response  Center 
by  telephone  (toll-free)  on  800-^24- 
8802.  Notice  involving  shipments 
transported  by  aircraft  must  be  given  to 
the  nearest  FAA  Regional  or  Field 
Security  Office  by  telephone  at  the 
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earliest  practical  moment  after  each 
incident  in  place  of  the  notice  to  the 
National  Respon.se  Center.  Notice 
involving  infectious  substances  may  be 
given  to  the  Director.  Centers  for  Disease 
Control.  US.  Public  Health  Service, 
Atlanta.  Ga.  (800)  232-0124.  in  place  of 
the  notice  to  the  Department  or  (toll 
call)  on  202-267-2675.  however,  a 
written  report  is  still  required  as  stated 
in  paragraph  (c)  of  this  section. 
*         *         ♦         •         * 

■  3.1n*}171,lb.  paragraph  (b)  is  revised 
to  read  as  follows: 

§171.16     Detailed  hazardous  materials 
incident  reports. 

***** 

(b)  Each  carrier  making  a  report  under 
this  section  shall  send  the  report  to  the 
Information  Systems  Manager.  DHM-63. 
Research  and  Special  Programs 
Administration.  Department  of 
Transportation.  Washington.  DC  20590- 
0001;  and,  for  incidents  involving 
transportation  by  aircraft,  a  copv  of  the 
report  shall  also  be  sent  to  the  F,\A 
Regional  or  Field  Securitv  Office, 
nearest  the  location  of  the  incident   A 
copy  of  the  report  shall  be  retained  for 
a  period  of  two  years  at  the  carriers 
principal  place  of  business  or  at  other 
places  as  authorized  and  approved  in 
writing  by  an  agenrv  of  the  Department 
of  Transportation 


PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

■  4.  The  authority  citation  for  part  172 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  5101-5127;  49  CFK 
1  53. 

§172.101     [Amended] 

■  5.  In§  172.101.  the  Hazardous 
Materials  Table  is  amended  as  follows: 

■  a.  For  the  entrv  "Combustible  liquid, 
n.o.s  .  NA1993".  in  C:olumn  (31,  the  word 
"Combustible"  is  removed  and 
"Combustible  liquid"  is  added  in  its 
place. 

■  b.  Fortheentr>-  "Self-reactive  liquid 
type  F.  UN3229",  in  Column  (8B).  as 
amended  at  68  FR  4.5024.  the  reference 
"114"  is  removed  and  "224"  is  added  in 
its  place 

§172.102     [Amended] 

■  6.  In  §172.102.  paragraph  (c)(1)  in 
Special  Provision  15.  as  amended  at  68 
FR  44992.  the  third  and  fourth  sentences 
are  removed. 


■  7.  In  §172.201.  in  paragraph  (e).  the 
fifth  sentenf:e  is  revised  to  read  as 
follows: 

§  1 72.201     Preparation  and  retention  of 
shipping  papers. 

***** 

(e)  *    '    *  A  motor  carrier  (as  defined 
in  §  390.5  of  subchapter  B  of  chapter  111 
of  subtitle  B)  using  a  shipping  paper 
without  change  for  multiple  shipments 
of  one  or  more  hazardous  materials 
having  the  same  shipping  name  and 
identifif  ation  number  may  retain  a 
single  copv  of  the  shipping  paper, 
instead  of  a  copv  for  each  shipment 
made,  if  the  carrier  also  retains  a  record 
of  each  shipment  made,  to  include 
shipping  name,  identification  number, 
quantitv  transported,  and  date  of 
shipment 

■  8  Ini?  172.321.  paragraph  (c)(5),  as 
amended  at  68  FR  45031,  is  revised  to 
read  as  follows: 

§172.321     Air  eligibility  mark. 

(c)-    •    * 

(5)  Pac  kages  or  arti(  les  which  are 
excepted  from  the  marking  requirements 
of  this  subchapter  (for  example,  non- 
spillable  batteries,  vehicles). 

»  *  *  *  * 

■  9  In  <}  1 72.332,  paragraph  (b](3)  is 
revised  to  read  as  follows: 

§  172.332     Identification  number  markings. 
***** 

(b)  *    *    * 

(3)  The  name  and  hazard  class  of  a 
material  may  be  shown  in  the  upper  left 
border  of  the  orange  panel  in  letters  not 
more  than  18  points  (0  25  in.)  high. 


PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

■  10.  The  authontv  citation  for  part  173 
continues  to  read  as  follows; 

Authority:  4'^)  U.S.C.  5101-5127,  44701,  44 
CFK  1  4'i    1.53. 

§173.32     [Amended] 

■  11   In  §  173.32,  in  the  first  sentence  of 
paragraph  (c)(2),  the  wording  "and 
provided  it  conforms  to  the  periodic 
inspec:tion  and  tests"  is  revised  to  read 
"and  provided  the  portable  tanks 
conform  to  the  periodic:  inspection  and 
tests". 

■  12.  In  §173.1 34,  paragraph  (c)(l)(ii)  is 
revised  to  read  as  follows: 

§173.134     Class  6,  Division  6.2— 
Defmitions  and  exceptions. 


(cj  '    '    ' 

(1)  *   *   * 

(ii)  For  other  than  a  waste  culture  or 
stock  of  an  infectious  substance,  the 
specific  packaging  requirements  of 
§  173.197,  if  packaged  in  a  rigid  non- 
bulk  packaging  conforming  to  the 
general  packagings  requirements  of 
§§  173.24  and  173.24a  and  packaging 
requirements  specified  in  29  CFR 
1910.103. 


§173.164    [Amended] 

■  13.  In  §  173.164,  paragraph  (a)  (2)  is 
removed  and  reserved. 

§173.166    [Amended] 

■  14.  In§  173.166,  as  amended  at  68  FR 
45034,  effective  October  1,  2003,  in 
introductory  paragraph  (e),  the  wording 
"performance  level  are  authorized"  is 
revised  to  read  "performance  level  are 
authorized  as  follows". 

■  15.  In§  173.197,  paragraph  (e)(l)(i}  is 
revised  to  read  as  follows; 

§  1 73. 1 97    Regu  lated  medical  waste. 


(D*   *   « 

(i)  The  film  bag  may  not  exceed  a 
volume  of  175  L  (46  gallons).  The  film 
bag  must  be  marked  and  certified  by  its 
manufacturer  as  having  passed  the  tests 
prescribed  for  tear  resistance  in  ASTM 
D  1922,  ".Standard  Test  Method  for 
Propagation  Tear  Resistance  of  Plastic 
Film  and  Thin  Sheeting  by  Pendulum 
Method"  (IBR,  §171.7  of  this 
subchapter)  and  for  impact  resistance  in 
ASTM  D  1709,  "Standard  Test  Methods 
for  Impact  Resistance  of  Plastic  Film  bv 
the  FrfH?-Falling  Dart  Method"  (IBR, 
§  171.7  of  this  subchapter).  The  film  bag 
must  meet  an  impact  resistance  of  165 
grams  and  a  tearing  resistance  of  480 
grams  in  both  the  parallel  and 
perpendicular  planes  with  respect  to  the 
length  of  the  bag. 
***** 

■  16.  In  §  173.241.  in  paragraph  (c),  a 
new  sentence  is  added  at  the  end  of  the 
paragraph  to  read  as  follows: 

§  173.241     Bulk  packagings  for  certain  low 
hazard  liquid  and  solid  materials. 

***** 

(c)  *    *    *  For  transportation  by  vessel, 
also  see  §  1 76.340  of  this  subchapter. 


§  173.304a     [Amended] 

■  17.  In  §  173.304a,  in  the  paragraph 
(a)(2)  Table  entry  for  "Hydrogen 
sulfide",  the  third  column  is  revised  to 
read  "DOT-3A;  DOT-3AA;  DOT-3B; 
DOT-4A:  DOT-4B;  DOT^BA;  DOT- 
4BW;  DOT-3E1800;  DOT-3AL." 
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■  18.  In  §173.315,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§  1 73.31 5    Compressed  gases  in  cargo 
tanks  and  portat>le  tanks. 

***** 

(b)*  *  * 

(1)  Odohzotion.  All  liquefied 
petroleum  gas  shall  be  effectively 
odorized  as  required  in  Note  2  of  this 
paragraph  to  indicate  positively,  by  a 
distinctive  odor,  the  presence  of  gas 
down  to  a  concentration  in  air  of  not 
over  one-fifth  the  lower  limit  of 
combustibility  provided,  however,  that 
odorization  is  not  required  if  harmful  in 
the  use  or  further  processing  of  the 
liquefied  petroleum  gas,  or  if 
odorization  will  serve  no  useful  purpose 
as  a  warning  agent  in  such  use  or  further 
processing. 
***** 

■  19.  In  §  173.337,  paragraph  (a)  is 
revised  to  read  as  follows: 

§173.337    Nitric  oxide. 

***** 

(a)  Transportation  in  DOT  3AL 
cylinders  is  authorized  only  by  highway 
or  rail. 


§173.412    [Amended] 

■  20.  In  paragraph  (1),  the  wording  "40 
TBq  (lOOOCi)"  is  revised  to  read  "40  TBq 
(lOBOCi)". 

***** 

■  21.  In  §  173.420.  paragraph  (a)  (2)  (i)  is 
revised  to  read  as  follows: 

§  1 73.420    Uranium  hexafluoride  (fissile, 
fissile  excepted  and  non-fissile). 

(a)  *   *   * 
(2)  *    *    * 

(i)  ANSI  N14.1  in  effect  at  the  time  the 
packaging  was  manufactured; 

***** 

PART  175— CARRIAGE  BY  AIRCRAFT 

■  22.  The  authority  citation  for  part  175 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 

1.53. 

■  23.  In  §  1 75.31 ,  the  introductory  text  to 
paragraph  (a)  is  revised  to  read  as 

follows: 

§  1 75.31     Reports  of  discrepancies. 

(a)  Each  person  who  discovers  a 
discrepancy,  as  defined  in  paragraph  (b) 
of  this  section,  relative  to  the  shipment 
of  a  hazardous  material  following  its 
acceptance  for  transportation  aboard  an 
aircraft  shall,  as  soon  as  practicable, 
notify  the  nearest  FAA  Regional  or  Field 
Security  Office,  by  telephone  or 


electronically,  and  shall  provide  the 
following  information: 


PART  176— CARRIAGE  BY  VESSEL 

■  24.  The  authority  citation  for  part  176 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

■  25.  In  §  176.340,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  176.340    Combustible  liquids  in  portable 
tanks. 

***** 

(a)  Specification  portable  tanks 
authorized  in  §  173.241  of  this 
subchapter. 


PART  177— CARRIAGE  BY  PUBLIC 
HIGHWAY 

■  26.  The  authority  citation  for  Part  1 77 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

■  27.  In  §  177.817,  in  paragraph  (f),  the 
last  sentence  is  revised  to  read  as 
follows: 

§  1 77.81 7    Shipping  papers. 

***** 

(f)  *   *   *  A  motor  carrier  (as  defined 
in  §  390.5  of  subchapter  B  of  chapter  III 
of  subtitle  B)  using  a  shipping  paper 
without  change  for  multiple  shipments 
of  one  or  more  hazardous  materials 
having  the  same  shipping  name  and 
identification  number  may  retain  a 
single  copy  of  the  shipping  paper, 
instead  of  a  copy  for  each  shipment 
made,  if  the  carrier  dso  retains  a  record 
of  each  shipment  made  that  includes 
shipping  name,  identification  number, 
quantity  transported,  and  date  of 
shipment. 

■  28.  In  §  177.854,  paragraph  (f)  (1)  is 
revised  to  read  as  follows: 

§  1 77.854    Disabled  vehicles  and  broken  or 
leaking  packages;  repairs. 

***** 

(f)*   *   * 

(1)  For  motor  vehicles  other  than 
cargo  tank  motor  vehicles  used  for  the 
transportation  of  Class  3  (flammable 
liquid)  or  Division  2.1  (flammable  gas) 
materials  and  not  transporting  Division 
1.1,  1.2,  or  1.3  (explosive)  materials, 
warning  devices  must  be  set  out  in  the 
manner  prescribed  in  §  392.22  of  this 
title. 


PART  178— SPECIRCATIONS  FOR 
PACKAGINGS         ^ 

■  29.  The  authority  citation  for  part  1 78 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

§178.61    [Amended] 

■  30.  In  §  178.61,  in  the  first  sentence  of 
paragraph  (g),  remove  the  wording 
"referenced  in  paragraph  (b)  of  this 
section"  and  add  "referenced  in  Table  1 
of  appendix  A  to  this  part"  in  its  place. 


§178.274    [Amended] 

■  31.  In  §  178.274,  the  following  changes 
are  made: 

■  a.  In  paragraph  (b)(1),  in  the  fourth 
sentence,  the  wording  "used  for  non- 
refrigerated"  is  revised  to  read  "used  for 
Zone  A  or  B  toxic  by  inhalation  liquids 
or  non-refrigerated". 

■  b.  In  paragraph  {i)(l),  in  the  list 
following  the  third  sentence  in  the  fifth 
entry,  the  wording  "Alternative 
Arrangements  (see  §  178.247(a)(2))"  is 
revised  to  read  "Alternative 
Arrangements  (see  §  178.274(a)(2))". 
***** 

■  32.  In  §  178.337-10,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1 78.337-1 0    Protection  of  fittings. 

(a)  All  valves,  fittings,  pressure  relief 
devices,  and  other  accessories  to  the 
tank  proper  shall  be  protected  in 
accordance  with  paragraph  (b)  of  this 
section  against  such  damage  as  could  be 
caused  by  collision  with  other  vehicles 
or  objects,  jack-knifing  and  overtiuning. 
In  addition,  pressure  relief  valves  shall 
be  so  protected  that  in  the  event  of 
overtiun  of  the  vehicle  onto  a  hard 
surface,  their  opening  will  not  be 
prevented  and  their  discharge  will  not 
be  restricted. 
***** 

■  33.  In  §  178.337-17,  as  amended  at  68 
FR  19281,  paragraph  (d)  is  revised  to 
read  as  follows: 

§178.337-17     Marking. 

***** 

(d)  The  design  weight  of  lading  used 
in  determining  the  loading  in 
§§178.337-3(b).  178.337-10(b)  and  (c), 
and  178. 337-1 3(a)  and  (b),  must  be 
shown  as  the  maximum  weight  of  lading 
marking  required  by  paragraph  (c)  of 
this  section. 

§178.338-3     [Amended] 

■  34.  In  §  178.338-3,  in  paragraphs 
(c)(3)(ii),  (c)(3)(iii),  (c)(3)(iv).  (c)(3)(v), 
(c)(3)(vi)  and  (c)(4),  the  wording  "and 
(c)"  is  removed  each  place  it  appears. 
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§  1 7S.338-9    [Amended] 

■  35.  In  §  178.338-9.  in  paragraph  (c)  (2). 
in  the  last  sentence,  the  section  reference 
••§178.320(a]  (3)"  is  revised  to  read 
'•§178.320  (a)". 

***** 

■  36.  In  §  178.338-18,  as  amended  at  68 
FR  19283.  paragraph  (d)  is  revised  to 
read  as  follows: 


§173.338-18    Marking. 

***** 

(d)  The  design  weight  of  lading  used 
in  determining  the  loading  in 
§§178.338-3  (b).  1 78.338-10  (b)  and  (c), 
and  178  338-13  (b!,  must  be  shown  as 
the  maximum  weight  of  lading  marking 
required  b\  paragraph  (c)  of  this  section 

PART  179— SPECIFICATIONS  FOR 
TANK  CARS 

■  37.  The  authoritv  citation  for  part  179 
continues  to  read  as  follows. 

.\uthority:  49  i:  S.C.  5101-5127;  49  CFK 

1.53 

■  38.  ln§  179.102-4.  the  section  heading 
IS  revised  to  read  as  follows 

§  179.102-4     Vinyl  fluoride,  stabilized. 

*  «  •  •  « 

■  39  In  §  179  300-12.  paragraph  (b),  the 
second  sentence  is  revised  to  read  as 
follows: 

§  1 79.300-1 2     Protection  of  fittings. 

***** 

(b)  *    *    *  Pressure  relief  devices  shall 
not  be  covered  by  the  housing 

■  40.1n§  179.500-12.  paragraph  (b)  is 
revised  to  read  as  follows: 

§  1 79.500-1 2    Pressure  relief  devices. 

***** 

(b)  Pressure  relief  devices  shall  open 
at  a  pressure  not  exceeding  the  marked 
test  pressure  of  tank  and  not  less  than 
Vio  of  marked  test  pressure.  (For 
tolerance  for  pressure  relief  valves,  see 
§179.500-16(a).) 


Issued  in  Washington.  DC.  on  Septembpr 
24,  2003,  under  authority  delegated  in  49 
CFR  part  1 

Samuel  G.  Bonasso. 

Acting  Adminislratur. 

[FR  Doc  0,1-24814  Filed  10-3-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021212307-3037-02;  I.D. 
092603C] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslca;  Reallocation  of 
Pollock  in  the  Bering  Sea  Subarea 

AGENCY:  .National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
.Atmospheric  Administration  (Nd'AA). 
(Commerce, 

ACTION:  Reallocation. 


summary:  NMF.S  i.s  reallocating 
proje(  ted  unused  amounts  of  Bering  ,Sea 
^ubarea  (B.S)  pollock  from  the  incidental 
I  at(.h  a(  count  to  the  directed  fisheries. 
This  ai  tion  is  nee  essar\'  to  allow  the 
2003  total  allowable  catch  (TAC)  of 
poUiK.k  fn  he  har\('sted, 

DATES:  Effective  Octolier  1,  2003,  until 
2400  hr>.  .A.I  t..  December  31.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

.Vndrew  Smoker,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fisherv  in  the 
BSA!  according  to  the  Fishery 
Management  Plan  for  the  (iroundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  .Area  (FMP)  prepared  bv  the 
North  Pacific  Fishery  Management 
Council  under  autht)ritv  of  the 
Magnuson-St evens  Fisher\' 
Conservation  and  Management  Act. 
Regulations  governing  fishing  bv  U.S, 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

In  at:(:ordance  with 
«>679,20(a)(5)(i)(A)(;)  and  the  American 
Fisheries  Act  (AFA)  (Public  Law  105- 
277.  Division  C:,  Title  II),  NMFS 
specified  a  pollock  incidental  catch 
allowance  equal  to  3.5  percent  of  the 
pollock  total  allowable  catch  after 
subtraction  of  the  ten  percent 
Communitv  Development  Quota  reserve 
in  the  final  2003  harvest  specifications 
for  groundfish  in  the  BSAI  (68  FR  9907, 
March  3,  2003) 

(hi  .August  29,  2003  NMFS 
apportioned  the  projected  unused 


amount,  6,500  mt,  of  pollock  from  the 
incidental  catch  account  to  the  directed 
fishing  allowances  established  pursuant 
to  §679.20(aK5)(i)(A)(68  FR  51,928, 
August  29,  2003), 

As  of  September  13,  2003,  the 
Administrator,  Alaska  Region.  NMFS 
(Regional  Administrator),  has 
determined  that  approximately  8,616 
metric  tons  (mt)  of  pollock  remain  in  the 
incidental  catch  account.  Based  on 
projected  harvest  rates  of  other 
groundfish  species  and  the  expected 
incidental  catch  of  pollock  in  those 
fisheries,  the  Regional  Administrator 
has  determined  that  4,000  mt  of  pollock 
specified  in  the  incidental  cateh  account 
will  not  be  necessary  as  incidental 
catch.  Therefore.  NMFS  is  apportioning 
the  projected  unused  amount,  4,000  mt, 
of  pollock  from  the  incidental  catch 
account  to  the  directed  fishing 
allowances  established  pursuant  to 
§679,20(a)(5)(i)(A), 

Pursuant  to  the  pollock  allocation 
requirements  set  forth  in  679,20(a)(5)(i). 
this  transfer  will  increase  the  allocation 
to  catcher  vessels  harvesting  pollock  for 
processing  by  the  inshore  component  by 
2,000  mt.  to  catcher/processors  and 
catcher  vessels  han'esting  pollock  for 
processing  by  catcher  processors  in  the 
offshore  component  by  1,600  mt  and  to 
catcher  vessels  harvesting  pollock  for 
processing  by  motherships  in  the 
offshore  component  by  400  mt.  Pursuant 
to  §679.20(a)(5)(i)(A)(4),  no  less  than 
8,5  percent  of  the  1,600  mt  allocated  to 
catcher  processors  in  the  offshore 
component,  136  mt,  will  be  available  for 
harvest  only  by  eligible  catcher  vessels 
delivering  to  listed  catcher  processors. 
Pursuant  to  §679,20{a)(5)(i)(A)(4)(n7),  an 
additional  8  mt  or  0,5  percent  of  the 
catcher/processor  sector  allocation  of 
pollock  will  be  available  to  unlisted 
AFA  catcher/processors. 

Pursuant  to  §679,20(a)(5)(i)(A)(3). 
Table  1  revises  the  final  2003  BS 
subarea  allocations  for  the  seven  inshore 
catcher  vessel  pollock  cooperatives  that 
have  been  approved  and  permitted  bv 
NMFS  and  the  open  access  AFA  vessels 
for  the  2003  fishing  year  consistent  with 
this  reallocation. 
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I  TABLE  1.— 2003  BERING  SEA  SUBAREA  INSHORE  COOPERATIVE  ALLOCATIONS 


Cooperative  name  and  member  vessels 


Akutan  Catcher  Vessel  Association 
ALDEBARAN,  ARCTIC  EXPLORER, 
ARCTURUS,  BLUE  FOX,  CAPE 
KIWANDA,  COLUMBIA,  DOMINATOR, 
EXODUS,  FLYING  CLOUD, 
GOLDEN  DAWN,  GOLDEN  PISCES, 
HAZEL  LORRAINE,  INTREPID 
EXPLORER,        LESLIE        LEE.        LISA 

MELINDA, 
MAJESTY,  MARCY  J,  MARGARET  LVN, 
NORDIC  EXPLORER,  NORTHERN 
PATRIOT,  NORTHWEST  EXPLORER, 
PACIFIC  RAM,  PACIFIC  VIKING, 
PEGASUS,  PEGGY  JO, 
PERSEVERANCE,  PREDATOR,  RAVEN, 
ROYAL  AMERICAN,  SEEKER, 
SOVEREIGNTY,  TRAVELER, 
VIKING  EXPLORER 
Arctic  Enterprise  Association 
BRISTOL  EXPLORER, 
OCEAN      EXPLORER,      PACIFIC      EX- 
PLORER 
Northern  Victor  Fleet  Cooperative 
ANITA  J,  COLLIER  BROTHERS, 
COMMODORE,  EXCALIBUR  II, 
GOLDRUSH,  HALF  MOON  BAY, 
MISS  BERDIE,  NORDIC  FURY,  PACIFIC 

FURY, 
POSEIDON,  ROYAL  ATLANTIC, 
SUNSET  BAY,  STORM  PETREL 
Peter  Pan  Fleet  Cooperative 
AMBER  DAWN,  AMERICAN  BEAUTY, 
ELIZABETH  F,  MORNING  STAR, 
OCEAN  LEADER,  OCEANIC, 

PROVIDIAN, 
TOPAZ,  WALTER  N 
Unalaska  Cooperative 
ALASKA  ROSE,  BERING  ROSE, 
DESTINATION,  GREAT  PACIFIC, 
MESSIAH,  MORNING  STAR,  MS  AMY, 
PROGRESS,  SEA  WOLF,  VANGUARD, 
WESTERN  DAWN 
UniSea  Fleet  Cooperative 
ALSEA,  AMERICAN  EAGLE,  ARGOSY, 
AURIGA,  AURORA,  DEFENDER, 
GUN-MAR,  NORDIC  STAR,  PACIFIC 
MONARCH,  SEADAWN,  STARFISH, 
STARLITE 

Westward  Fleet  Cooperative 
A  J  ,  ALASKAN  COMMAND,  ALYESKA, 
ARCTIC  WIND,  CAITLIN  ANN, 
CHELSEA  K,  DONA  MARTITA, 
FIERCE  ALLEGIANCE,  HICKORY  WIND, 
OCEAN     HOPE     3,      PACIFIC     CHAL- 
LENGER, 
PACIFIC  KNIGHT,  PACIFIC  PRINCE, 
STARWARD,  VIKING,  WESTWARD  I 
Open  access  AFA  vessels 
Total  inshore  allocation 


Sum  of  member  vessel's  offi- 
cial catch  histories' (mt) 


Percentage  of  inshore  sector 
allocation 


Annual  co-op  allocation  (mt) 


245,527 


36,807 


73,656 


18,693 


106,737 


201,566 


28.085% 


4.210% 


8.425% 


2.138% 


12.209% 


189.942 

1,309 

874,238 


23.056% 


183.407 


27,494 


55,020 


13,964 


79,732 


21  727% 

0.150% 

100% 


150,568 


141  886  { 

978  ! 

653,047  i 


1  According  to  regulations  at  679.62  the  individual  catch  history  for  each  vessel  is  equal  to  the  vessels  best  2  of  3  years  inshore 
ings  from  1995  through  1997  and  includes  landings  to  catcher/processors  for  vessels  that  made  500  or  more  mt  of  landings  to 
essors  from  1 995  through  1 997. 


pollock  land- 
catcher/proc- 


Classification  ' 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 


(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportimity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553{b)(B)  as  such  requirement  is 


contrarv  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the 
implementation  of  these  measures  in  a 
timely  fashion  in  order  to  allow  full 
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utilization  of  the  pulliu  k  TAC  .ind 
therefore  reduce  the  publics  abilit\  to 
use  dnd  enjov  the  fisherN'  res()ur(  e. 

The  AA  also  finds  i^ood  cause  to 
waive  the  30-ddy  delav  in  the  effective 
date  of  this  action  under  5  U.S.C. 
55  ?(d)(.))  This  findin'4  is  based  upon 
the  reasons  pro\ided  above  for  waiver  of 
prior  iiotKf  .ind  MpponuniU  t^ir  public 
comment 

This  ac:tioii  i>  taken  Mnd-T  ")(1  (il'K 
B74.J().  and  i^  exempt  from  review 
under  E.xecutive  Order  12866. 

.\uthority:  16  U.S.C.  1801  efspq 
Dated:  September  29.  2003 
Brure  C^.  Morphead. 

Ai  ting  Dirti  tor.  (Jifice  ot  Sustainable 
Fisheries.  Xational  Marine  Fisheries  Senice. 
|FR  Dei    (H- J,i264  Filed  10-1-03:  2:46  pm| 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021212306-2306-01    I.D. 
093003B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  by 
Vessels  Catching  Pacific  Cod  for 
Processing  by  the  Offshore 
Component  in  the  Central  Regulatory 
Area  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  i\MFS).  National  Or eanif  and 
Atmospheric  .\dmini.stration  (NQAAJ. 
C'ommerce. 

ACTION:  Inseason  adjustment;  request 

for  (  nmments 


SUMMARY:  NMFS  issues  an  inseason 
adjustment  (losing  the  fisher\'  for 
Pacific  cod  by  vessels  catching  Pacific 
cod  for  processing  bv  the  offshore 
compons-nt  in  the  Ontral  Kegulatnrv 
Area  of  the  Gulf  of  Alaska  (GOAj.  This 
action  is  necessary  to  prevent  exceeding 
the  2003  total  allowable  catch  (TAC:)  of 
Pacific  cod  apportioned  to  vessels 
cati  hing  Pacific  cod  for  processing  by 
the  offshore  component  of  the  f'entral 
Kegulatorv  Area  of  the  CA).\ 
DATES:  Effective  2400  hrs.  Alaska  loi  al 
time  (A  It.).  October  1.  200J.  until  2400. 
hrs  A.l  t  ,  December  31.  2003 
Comments  must  be  received  at  thf' 
following  address  no  lati-r  than  4;JU 
p.m..  Alt..  October  IH.  2003 
ADDRESSES:  C^tmiments  niav  be  mailed  to 
Sue  Salveson.  Assistant  Regional 
Administrator.  Sustainable  Fisheries 
Division.  Alaska  Region.  NMFS.  PC) 
Box  21668.  luneau.  AK  99802-1668. 


.Attn:  I.ori  Durall.  Comments  also  mav 
be  sent  via  fai  simile  (fax)  to  907  586 
7557  (.omments  will  not  fie  accepted  if 
submitted  via  e-mail  or  Internet.  Courier 
or  hand  deliverv  of  comments  mav  be 
made  to  NMFS  in  the  Federal  Building. 
Room  45  i.  luiiiMU.  .AK  99801 
FOR  FURTHER  INFORMATION  CONTACT: 
.Andrew  Smoker.  907  -586-7228 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fisherv  in  the 
C.O.A  exc:lusive  economic  zone 
according  to  the  Fisher\'  Management 
Plan  for  Groundfish  of  the  (kilf  ot 
Alaska  (FMP)  prepared  b\  the  North 
Pacific  Fisherv  Management  Council 
under  aulliiiritN  ot  the  Magnuson- 
Stevens  Fisher\  ( iniiservation  and 
Management  Act    Regulations  governing 
fishing  by  U.S.  vessels  in  a(  cordaru  e 
with  tlie  FMP  appear  at  subp.irt  H  ot  50 
CFR  part  600  and  50  ( :FR  (lart  679. 

The2003TACof  Pa(  ifi(  <  (ui 
apportioned  to  vessels  I  .itching  Pac  ifii 
cod  tor  priH  essmg  b\  the  offshore 
component  in  tiie  Central  Regulatorv 
Area  oj  (lie  GO.A  i>  2.269  metric  tons 
(mt)  as  established  bv  the  final  2003 
harvest  specifications  for  groundfish  of 
the  GOA  (68  FR  9924.  March  A.  2003J 
As  of  Setember  20.  2003.  812  mt  of 
Pacific  cod  remain  in  the  2003  TAf:  of 
Pacific  cod  apportioned  to  vessels 
catching  Pacific  cod  for  fimcessing  bv 
the  offshore  component  in  the  Centr.il 
Regulatorv  .Area,  Regul.itions  at 
§679.23!!il  >pe(  it\  that  the  time  of , ill 
openings   uui  (  losures  of  fisfiing  seasons 
other  tli.ui  the  l)eeiiHiing  and  end  of  the 
<  alend.ii  tisliing  \e,ir  is  1200  hrs.  .A  1  t 
The  tifth  seasonal  allow aiu  e  of  halibut 
mortalitv  for  trawl  gear  in  the  (Jul f  of 
Alaska  becomes  available  .it  1200  hrs. 
A.l.t..  Oi  totjer   1,2003    \'esse|s  usine 
trawl  gear  for  i  ati  lung  \'.u  iti(   (dd  for 
processing  In  the  ottshore  (  omponent  in 
the  Central  Regul.itorv  .Are.i  will  be  able 
to  begin  direc  ted  fishing  for  Pacific   (dd 
at  that  time,  (airrent  iiiform.it ion  shows 
the  catching  cap. u  it\  ot  tr.iwl  vessels 
catching  Pacific  cod  for  processing  bv 
the  offshore  component  the  C<'ntral 
Regulatorv  Area  of  the  (iOA  is  about 
1.500  mt  per  da\     The  .\dministrator. 
Alaska  Region.  NMFS.  has  determined 
that  the  TAC  (if  Vdi  ific  cod  a[)[)ortioneil 
to  vessels  cati  hing  Pacific  cod  for 
processiiiu  l)v  the  offshore  component  in 
the  Centr.il  Regul.itorv  .Area  of  the  GO.A 
could  he  ex(  ,','d*'(i  if  a  24-liour  fisherv 
■v\ere  allowed  to  occur.  NMF.S  intends 
that  the  TAC  not  be  exceeded  and. 
therefore,  will  not  allow  the  fisherv  to 
close  at  12  00  hrs  on  October  2.  2003. 
NMFS.  in  .itc ordance  with 
§679.25{a)(l)(i).  and  § 679.25(a)(2)(i),  is 
adjusting  the  2003  fishing  season  for 
Pat.ific  cod  bv  vessels  catching  Pacific 


cod  for  processing  by  the  offshore 
component  in  the  Central  Regulatorv 
Area  of  the  GOA  bv  closing  the  fishery 
at  24:00  hrs.  A. l.t. .October  1.  2003.  at 
which  time  directed  fishing  for  Pacific 
c;od  by  vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component  in 
the  CJentral  Regulatorv  .Area  of  the  GOA 
will  be  prohibited. 

NMF.S  is  taking  this  action  to  allow  a 
controlled  fisherv  to  occur,  therebv 
preventing  the  overharvest  of  the  2003 
T.AC  of  Pacific  cod  apportioned  to 
vessels  c:atc:hing  Pacific  cod  for 
firocessing  b\  the  offshon!  c:ompon(mt  in 
the  Central  f<egulatory  .Area  of  the  GOA. 
In  accordance  with  1^  679.25(a)(2)(iii), 
N'MF-'i  has  determined  that  prohibiting 
direc:ted  fishing  at  2400  hrs.  .A. It.. 
October  1.  2003,  is  the  least  restrictive 
management  adjustment  to  achieve  the 
2003  T.AC  vA  i^ai  ific  cod  apportioned  to 
vessels  catching  Pacific  cod  for 
(inu  essing  bv  tht^  offshore  component  in 
the  Central  Regulatorv  Area  of  the  GOA. 
Pursuant  to  i?  679.25ih)(2).  NMFS  has 
I  onsidered  d.ita  regarding  i:atch  per  unit 
of  effort  and  rati>  cjf  harvest  in  making 
this  adjustment. 

Classification 

This  action  responds  to  the  best 
.ivailable  intormation  recentiv  obtained 
fnun  the  fishc;rv.  The  Assistant 
.Administrator  for  Fisheries.  NO.A.A.(.A.A) 
fincfs  good  cause  to  waive  the 
requinmient  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authoritv  set  forth  at  5 
I  ,S.C   553(b)(B)  as  such  requirement  is 
I  ontrary  to  the  public  interest.  This 
requirement  is  contrarv  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fisherv.  not  allow  the  full  utilization 
ot  the  Pacific  c;od  T.AC,  and  therefore 
reduce  the  public's  abilitv  to  use  and 
enjoy  the  fisherv  resource. 

The  .A.A  for  Fisheries.  NO.A.A.  also 
finds  good  cause  to  waive  the  30-dav 
delay  in  the  effective  date  of  this  action 
under  5  U.S.C.  553(d)(3).  This  finding  is 
based  upcm  the  reasons  provided  above 
tor  waiver  of  prior  notice  and 
opportunity  for  public  comment. 

Withcnit  this  inseason  adjustment. 
NMFS  could  not  allow  the  remaining 
200.3  T.A(^  of  Pacific  cod  apportioned  to 
vessels  catching  Pacific  ccjd  for 
processing  bv  the  offshore  component  in 
the  f'entral  Regulatorv  .Area  to  be 
harvested  in  an  expedient  manner  and 
in  acc:ordance  with  the  regulatorv 
schedule.  Under  «^  679.25(c)(2). 
interested  persons  are  invited  to  submit 
written  comments  on  this  action  to  the 
above  address  until  October  16,  2003. 
This  action  is  required  bv  S§  679.20 
and  679.25  and  is  exempt  from  review 
under  Executive  Order  12866. 
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Authority:  16  U.S.C.  1801  et  seq. 


Dated:  September  30,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-25265  Filed  10-1-03;  2:46  pm] 
BILUNG  CODE  3S10-22-S 
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Proposed  Rules 


Federal  Register 

\'iil    (iH.   Ni)     l'),l 

Moiuldv  .   Oi  Inbcr  h,   2UU,i 


This  section  ot  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations   The 
purpose  of  these  notices  'S  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


9CFRPart113 

[Docket  No.  03-054-1] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products:  Standard 
Requirements  for  Bovine  Virus 
Diarrhea  and  Bovine  Rhinotracheitis 
Vaccines 

AGENCY:  Animal  and  Plant  Health 

InspiH  tmn  Sf'r\  ice.  USDA. 
ACTION:  I'rnpoM'ii  rule. 

SUMMARY:  We  are  proposing  fn  inxini 
the  V'trus-Sorum-Tiixiii  Act  reijulatinns 
ciincerniiiu  Stdiidard  Kequirenuuits  tor 
Bovine  Virus  Diarrhea  Vaccine.  Killed 
Virus,  and  Bovine  Rhinotrat  heitis 
Vaccine.  Killed  \'iru>.  to  require  tliat 
those  vaccines  elicit  specific  antibodv 
titer  that  is  at  least  80  percent  r)f  the 
geometric  mean  antibodv  titer  ohtdiiied 
in  the  vaccinates  in  the  host  animal 
protection  study  to  pass  the  potencv 
test.  We  are  proposing  these  changes 
based  on  data  showing  that  the  1:8 
minimum  antibody  1\Ut  for  vaccinates 
specified  in  the  current  standard 
recjuirement  potencv  tests  mav  not  l)e 
adequate  to  protect  animals  challenged 
with  virulent  virus.  The  effect  of  the 
proposed  changes  would  be  to  establish 
potency  test  requirements  for  these 
vac:cines  that  are  based  on  the  host 
animal  protection  study  performed  by 
the  licensee. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  December 
5. 2003 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commerc:ial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  deliverv.  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  0,;}-054-l. 
Regulatorv  Analvsis  and  Development. 
PPD.  APHIS.  Station  .K:71.  4700  River 
Road  Unit  118.  Riverdale.  MD  207.3  7- 
1238.  Please  state  that  your  comment 


i«>fers  to  Docket  No.  03-054-1    11  vou 

u^i'  f-mail    .iddrt'vs  vour  comment  to 
n''^ul:iti'.in'-" (ijiliis  Lisdd  iiDV.  ^'our 
rnninii'iit  must  be  contained  in  the  body 
(it  \iiur  message:  do  not  send  aftachtnl 
tiN's   l'itM--f  iiu  hide  \our  name  and 
iililii'ss  in  \iiui  message  ,ind  "Doc;kt>t 
.\u.  03-054-1     on  the  subject  line 

You  ma\'  lead  aiu  i  oiiiments  that  we 
receive  on  this  doc  ket  in  our  reading 
room.  The  reading  room  is  located  in 
room  114  1  111  the  I  'SDA  South  Building. 
14th  Strt't't  and  Independence  A\'enue 
SW  .  Washington.  [)('.   Normal  reading 
room  hours  art-  H  .i  m.  to  4:.t0  p.m.. 
Monda\-  through  I'riday.  e.xcept 
tioli(i,t\  ^  Ti  I  he  sure  someone  is  there  to 
help  vou.  pleas.'  (.all  (202)  ()^)0-2Hl  7 
before  (  oiiuiig 

.M'HIS  do(  umeiits  [)iil)lishi'il  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  ha\e 
commented  on  .XI'HIS  doc  kefs,  are 
available  (in  the  Internet  at  http:// 
wwiv  aphi^. usdii.gov/ ppd/nni/ 
ivehri^fxjr.htnii 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 

.Mhert  P    Morgiin,  ( ihief  of  Operational 
Supfjort.  Cienter  tor  Veterinarv 
Hiiilogics.  Licensing  anci  Polic;v 
Development.  VS.  .VPHIS.  4700  River 
Road  Tnit  148.  Riverdale.  MD  20737- 
12  U.  i.iOl)  7.{4-H24."i 
SUPPLEMENTARY  INFORMATION: 

Background 

The  \'irus  Serum-Toxin  .^c.t 
regulations  in  4  CF'R  part  1 13  (referred 
to  lielow  as  the  regulations)  presc:ribe 
standard  requirements  for  the 
{ireparation  and  testing  of  veterinarv 
biologic  al  [iroducts  A  standard 
recpiirement  consists  of  test  methods, 
proc  edures.  and  criteria  established  bv 
the  Animal  and  Plant  HtMlth  lnsp(M:tion 
Service  (APHIS)  to  help  ensure  that 
veterinarv  biological  produc:ts  are  pure. 
safe,  potent,  and  effic:acious.  The 
requirements  in  §  113.215  for  Bovine 
Virus  Diarrhea  Vacicine.  Killed  Virus, 
and  in  *?  113.21b  for  Bovine 
Rhinotracheitis  Vac:cine,  Killed  Virus, 
specify  minimum  potenc:y  requirements 
for  those  products.  Under  those 
regulations,  a  st-rial  of  vac:c:ine  must 
induce  antibody  titers  of  at  least  1:8  in 
calves. 

The  current  standard  rtrquirements 
state  that  four  of  the  five  c:alves 
vaccinated  with  bovine  virus  diarrhea 
vaccine  or  bovine  rhinotracheitis 


vac:c:ine  in  a  valid  potency  test  must 
respond  with  minimum  antibodv  titers 
of  at  least  1:8  or  greater  for  a  satisfactory 
serial,  but  do  not  specify  that  the  titers 
must  have  been  shown  to  be  protective 
in  a  host  animal  protection  study.  Post- 
vaccinal antibody  titers  of  1:8  were  once 
c:onsidered  to  be  the  minimal  inde.x  of 
protection  for  bovine  virus  diarrhea 
vac:cines  and  bovine  rhinotracheitis 
vaccines,  but  more  recent  data  suggest 
that  while  some  bovine  virus  diarrhea 
vaccines  and  bovine  rhinotracheitis 
vac:c:ines  ma\'  induc:e  antibodv  titers  of 
1  8.  those  titers  may  not  be  indicative  of 
()rotection  in  all  cases. 

We  are  proposing  to  amend  the 
standard  requirements  in  S§  113.215 
and  113.21fi  bv  changing  the  minimum 
specific  antibody  titers  that  must  be 
obtained  in  calves  in  a  satisfactorv 
potencv  test  from  at  least  1:8  to  at  least 
80  percent  of  the  geometric  mean 
antibody  titer  elicited  in  vaccinates 
c:hallenged  successfuUv  in  the 
manufacturer's  host  animal  protection 
study.  We  believe  that  a  minimum 
antihody  titer  that  is  based  on  the 
protective  titer  determined  in  the  host 
animal  protection  study  will  be  more 
indicative  of  an  efficacious  product  than 
the  1:8  titer  currently  specified  in  the 
standard  requirements. 

We  are  proposing  to  establish 
minimum  potency  requirements  for 
Bovine  Virus  Diarrhea  Vaccine,  Killed 
Virus,  and  Bovine  Rhinotracheitis 
Vaccine.  Killed  Virus,  that  are  specific 
to  the  products  that  each  manufacturer 
has  shown  to  be  efficacious  in  a  host 
animal  protection  study.  We  would  set 
80  percent  of  the  geometric  mean 
antibody  titer  elicited  in  vaccinates  used 
in  the  host  animal  protection  studv  as 
the  minimum  specific  antibody  titer  that 
each  vaccine  must  induce  to  pass  the 
potency  test.  We  have  determined  that 
vaccines  that  induce  titers  similar  to  the 
titers  elicited  in  the  efficacy  study  are 
more  likely  to  protect  cattle  against 
disease. 

Potency 

Under  this  proposed  rule,  vaccinates 
in  a  valid  potency  test  would  have  to 
develop  minimum  antibody  titers  that 
are  at  least  80  percent  of  the  geometric 
mean  antibody  titer  developed  by 
vaccinates  that  were  protected  against 
challenge  in  the  manufacturer's  host 
animal  protection  study. 


.sTfun 
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Miscellaneous 

The  regulations  in 
§§113.215(c)(2)(vii)and 
113.216(c){2){vii)  provide  that 
prevaccination  and  postvaccination  sera 
from  a  satisfactory  potency  test  shall  be 
submitted  to  the  National  Veterinary 
Services  Laboratories  (NVSL)  for  testing 
by  APHIS.  The  testing  referred  to  in 
those  paragraphs  is  now  performed  by 
APHIS'  Center  for  Veterinary  Biologies- 
Laboratory,  and  not  by  NVSL,  so  we 
would  amend  §§  1 13.21 5(c)(2){vii)  and 
113.216(cK2)(vii)  to  reflect  that  change. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Currently,  only  7  of  the  approximately 
135  licensed  veterinary  biologies 
manufacturers  produce  Bovine  Virus 
Diarrhea  Vaccine,  Killed  Virus,  and 
Bovine  Rhinotracheitis  Vaccine,  Killed 
Virus,  and  would  thus  be  affected  by 
this  proposal.  According  to  the 
standards  of  the  Small  Business 
Administration,  most  veterinary 
biologies  establishments  would  be 
classified  as  small  entities. 

This  proposed  rule  would  amend  the 
standard  requirements  in  §  113.215  for 
Bovine  Virus  Diarrhea  Vaccine,  Killed 
Virus,  and  in  §  113.216  for  Bovine 
Rhinotracheitis  Vaccine,  Killed  Virus, 
by  specifying  that  the  effectiveness  of 
the  antibody  titers  based  on  host  animal 
studies  is  the  basis  for  determining  the 
potency  of  the  vaccine.  We  believe  that 
the  antibody  titer  elicited  in  the 
manufacturer's  host  animal  protection 
studv  would  be  more  indicative  of  the 
efficacy  of  the  vaccine  than  the  titer 
currently  specified  in  the  regulations. 
This  change  would  affect  all  licensed 
manufacturers  of  veterinary  biologies 
producing  Bovine  Virus  Diarrhea 
Vaccine,  Killed  Virus,  and  Bovine 
Rhinotracheitis  Vaccine,  Killed  Virus. 
However,  we  do  not  expect  that  there 
would  be  any  increase  in  costs  for  the 
biologies  manufacturers  affected  by  this 
proposed  rule.  The  changes  should 
actually  be  cost  neutral  for  most  affected 
manufacturers  because  those 
manufacturers  would  not  be  required  to 
change  the  way  that  their  products  are 
manufactured  or  tested. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  actipn  would  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
category  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  [See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  The  Virus-Serum-Toxin  Act 
does  not  provide  administrative 
procedures  which  must  be  exhausted 
prior  to  a  judicial  challenge  to  the 
provisions  of  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  113 

Animal  biologies.  Exports,  Imports, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  we  propose  to  amend  9 
CFR  part  113  as  follows: 

PART  113— STANDARD 
REQUIREMENTS 

1.  The  authority  citation  for  part  113 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.22. 
2.80,  and  371.4. 

2.  In  §  113.215,  paragraphs  (c)(2)(v) 
and  {c)(2)(vii)  would  be  revised  to  read 
as  follows. 

§  11 3.21 5    Bovine  Virus  Diarrhea  Vaccine, 
Killed  Virus. 


(c)  *   *   * 

(2)  *   *    * 

(v)  Test  interpretation.  If  the  controls 
have  not  remained  seronegative  at  1:2, 
the  test  is  a  No  Test  (NT)  and  may  be 
repeated.  If  at  least  four  of  the  five 
vaccinates  in  a  valid  test  have  not 
developed  50  percent  endpoint  titers 
that  are  at  least  80  percent  of  the 
geometric  mean  antibody  titer 
developed  in  the  vaccinates  in  the  host 
animal  protection  study  provided  for  in 
paragraph  (b)  of  this  section,  the  serial 


is  unsatisfactory  except  as  provided  in 
paragraph  (c)(2)(vi)  of  this  section. 

***** 

(vii)  The  prevaccination  and 
postvaccination  sera  from  a  satisfactory' 
potency  test  shall  be  submitted  to  the 
Center  for'Veterinary  Biologics- 
Laborator\'  for  confirmatory  testing. 

3.  In  §  113.216.  paragraphs  (c)(2)(v) 
and  (c)(2)(vii)  would  be  revised  to  read 
as  follows. 

§113.216    Bovine  RhinotracheKis  Vaccine. 
Killed  Virus. 


(2)  *    *    * 

(v)  Test  interpretation.  If  the  three 
controls  have  not  remained  seronegative 
at  1:2,  the  test  is  a  No  Test  (NT),  and 
may  be  repeated.  If  at  least  four  of  the 
five  vaccinates  in  a  valid  test  have  not 
developed  50  percent  endpoint  titers 
that  are  at  least  80  percent  of  the 
geometric  mean  antibody  titer 
developed  in  the  vaccinates  in  the  host 
animal  protection  study  provided  for  in 
paragraph  (b)  of  this  section,  the  serial 
is  unsatisfactory,  except  as  provided  in 
paragraph  (c)(2)(vi)  of  this  section. 
***** 

(vii)  The  prevaccination  and 
postvaccination  sera  from  a  satisfactory 
potency  test  shall  be  submitted  to  the 
Center  for  Veterinary  Biologies- 
Laboratory  for  testing  by  the  Animal  and 
Plant  Health  Inspection  Service. 

Done  in  Washington.  DC.  this  30th  day  of 
September  2003. 
Kevin  Shea, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Senice. 
|FR  Doc.  03-25252  Filed  10-3-03:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NM-49-AD1 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767-200,  -300,  and  -300F  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM).  

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Boeing  Model  767-200,  -300,  and 
-300F  series  airplanes.  This  proposal 
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would  require  repetitive  inspections  of 
the  aft  pressure  bulkJiead  web.  and 
corrective  action,  if  necessary.  This 
action  is  necessary  to  detect  and  correct 
fatigue  cracks  in  the  aft  pressure 
bulkhead  web.  which  could  result  in 
uncontrolled  rapid  decompression.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  (lomments  must  be  received  by 
November  20,  200.{ 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No  2003-N'M- 
49-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  ma\  be  inspected  at  this 
location  between  9  am  and  3  p.m.. 
M(mda\  through  Friday,  e.xcept  Federal 
holidays  f^omments  mav  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
mav  also  be  sent  vui  the  Internet  using 
the  following  address:  9-anin- 
nprmcommenV&faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
•Docket  .No  2003-NM-49-.-\D'   in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  .Microsoft  Word  47  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  mav  be  obtained  from 
Boeing  Commerc:ial  .Airplane  Croup, 
P.O.  Box  3707.  Seattle.  Washington 
98124-2207  This  information  mav  be 
examined  at  the  F.\.\,  Transport 
Airplane  Directorate.  IbOl  Lind 
Avenue,  SW  ,  Ronton.  Washington 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  Masterson,  .Airframe  Branch. 
ANM-120S,  FAA,  Seattle  Airc:raft 
Certification  (Office,  1601  Lind  Avenue, 
SW,.  Renton,  Washington  4805,5-4056, 
telephone  (425)  917-6441;  fax  (425) 
917-6590 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire  Communic:ations  shall 
identif\-  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above  .Ml  (:omniunic:ations 
received  on  or  before  the  closing  date 
for  c;omments,  specified  above,  will  be 
considered  before  taking  ac:tion  on  the 
proposed  rule  The  proposals  ccmtaineci 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  t:omments  using  the  following 
format: 


•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  c:ompliance  time  and  a 
request  to  change  the  servic:e  bulletin 
reference  as  two  separate  issues, 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested 

•  Inclucie  justification  [e.g.  reasons  or 
data)  for  eac:h  request. 

Comments  are  specificallv  invited  on 
the  overall  rcgulatorv.  ec;onomic, 
environmental,  and  energy  aspects  of 
the  propcjsed  rule.  All  comments 
submitteci  will  be  available,  both  before 
and  after  the  ilosing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report 
summ.inzing  each  F.^.-X-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Doc:ket. 

C'ommenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  c;omments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postc:ard  on  which  the  following 
statement  is  made:   'Comments  to 
Docket  Number  2003-NM-19-AD,'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obt.iin  a  copy  of  this 
NPRM  by  submitting  a  rec|uest  to  the 
FAA,  Transport  .\irplane  Direc:torate, 
,-\NM-l  14,  .\ttention;  Rules  Docket  No, 
20n3-NM-49-AD,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  F.\A  has  rec:eived  reports  of 
fatigue  cracks  at  the  aft  pressure 
bulkhead  web  on  Boeing  Model  737  anci 
747  series  airplanes.  This  L;ondition,  if 
not  detected  and  corrected,  could  result 
in  unc:ontrolled  rapid  decompression. 

The  alt  pressure  bulkhead  web  on 
Boeing  Model  767-200.  -300.  and 
-300F  series  airplanes  is  almost 
identical  to  that  on  the  affected  Boeing 
Modt'l  737  and  747  series  airplanes. 
Therefore,  those  Boeing  Model  767-200, 
-  iilO,  .ind  -300F  series  airplanes  may  be 
sub|t'(:t  to  the  unsafe  condition  revealed 
on  the  Boeing  Model  737  and  747  series 
airplanes. 

Other  Relevant  Rulemaking 

The  YW  has  previouslv  issueci  AD 
1999-08-2,3.  amendment  39-11132  (64 
FR  19879,  May  10,  1999),  applic:able  to 
c:ertain  Boeing  Model  737  series 
airplanes.  That  AD  retjuires  repetitive 
inspec:tions  to  detect  cracking  in  the 
weh  of  the  aft  pressure  bulkhead  at  bodv 
station  1016  at  the  aft  fastener  row 
attac  hment  to  the  'Y"  c:hord:  and 
corrective  actions,  if  necessarv.  This 


proposed  AD  would  not  affect  Jhe 
current  requirements  of  that  AD. 

The  FAA  has  also  previously  issued 
AD  2000-15-08,  amendment  39-11840 
(65  FR  47255,  September  6,  2000). 
applicable  to  certain  Boeing  Model  747 
series  airplanes.  That  AD  requires 
repetitive  inspections  for  damage  or 
cracking  of  the  aft  pressure  bulkhead; 
cracking  of  the  bulkhead  web-to-Y-ring 
lap  joint  area;  cracking  of  the  upper 
segment  of  the  bulkhead  web;  and 
cracking  of  the  upper  and  lower 
segments  of  the  aft  bulkhead  web.  This 
proposed  AD  would  not  affect  the 
current  requirements  of  that  AD, 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  767- 
53A0087,  dated  October  21,  1999. 
which  describes  procedures  for 
performing  repetitive  high  frequency 
eddy  current  inspections  for  fatigue 
cracking  of  the  aft  pressure  bulkhead 
web  and  contacting  Boeing  for  repair  or 
inspection  instructions. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  similar 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  proposal  would  require  the  repair  of 
those  conditions  to  be  accomplished  per 
a  method  approved  by  the  FAA,  or  per 
data  meeting  the  type  certification  basis 
of  ttie  airplane  approved  bv  a  Boeing 
(Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  FAA  to  make  such  findings. 

Operators  should  also  note  that, 
although  the  service  bulletin  specifies 
that  the  manufacturer  may  be  contacted 
for  certain  inspection  details,  this 
proposal  would  require  an  alternative 
method  of  compliance  to  be  approved  as 
required  by  sections  39.15,  39.17,  and 
39, 1 9  of  the  Code  of  Federal  Regulations 
(14  CFR  39.15,  39,17.  39.19). 

Operators  should  also  note  that, 
although  the  service  bulletin  does  not 
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list  a  grace  period  in  the  compliance 
times,  this  proposal  adds  a  grace  period 
to  the  compliance  times.  The  FAA  finds 
that  such  a  grace  period  will  keep 
airplanes  from  being  grounded 
unnecessarily. 

Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMCMUs).  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  848 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
357  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  14  work 
hours  per  airplane  to  accomplish  the 
proposed  inspection,  and  that  the 
average  labor  rate  is  $65  per  work  hoiu'. 
Based  on  these  figures,  the  cost  impact 


of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $324,870,  or  $910  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 


contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2003-NM-49-AD. 

Applicability:  Model  767-200,  -300.  -300F 
series  airplanes,  as  listed  in  Boeing  Alert 
Service  Bulletin  767-53,^0087,  dated  October 
21,  1999;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously- 

To  detect  and  correct  fatigue  cracks  in  the 
aft  pressure  bulkhead  web,  which  could 
result  in  uncontrolled  rapid  decompression, 
accomplish  the  following. 

Initial  and  Repetitive  Inspections 

(a)  Do  high  frequency  eddy  current 
inspections  of  the  aft  pressure  bulkhead  web, 
per  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  767-53A0087. 
dated  October  21,  1999:  at  the  later  of  the 
applicable  "Threshold"  and  "Grace  Period 
times  specified  in  Table  1  of  this  AD.  Table 
1  as  follows: 


Table  l  .—Compliance  Times  for  Inspection 


For 


(1)  Group  1  airplanes  as  identified  in  the  serv- 
ice bulletin. 

(2)  Group  2  and  3  airplanes  as  identified  In  the 
service  bulletin. 

(3)  Group  4  airplanes  as  identified  in  tfie  serv- 
ice bulletin. 


Compliance  times 


Threshold 


Grace  period 


Prior  to  the  accumulation  of  37,500  total  flight 
cycles. 

Prior  to  the  accumulation  of  50,000  total  flight 
cycles. 

Prior  to  the  accumulation  of  40,000  total  flight 
cycles. 


Within  18  months  or  within  3,000  flights  after 

the  effective  date  of  this  AD.   whichever 

comes  first. 
Within  18  months  or  within  3,000  flights  after 

the   effective   date   of   this   AD.   whichever 

comes  first. 
Within  18  months  or  within  3,000  flights  after 

the  effective   date   of   this   AD.    whichever 

comes  first. 


(b)  If  no  crack  is  found  during  any 
inspection  required  by  paragraph  (a),  repeat 
the  high  fi"equency  eddy  current  inspections 
at  intervals  specified  in  paragraphs  (b)(1)  or 
(b)(2)  of  this  AD.  as  applicable: 


(1)  For  Group  1  and  2  airplanes,  at 
intervals  not  to  exceed  6,000  flight  cycles, 
per  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  767-53 A0087, 
dated  October  21,  1999. 


(2)  For  Group  3  and  4  airplanes,  at 
intervals  not  to  exceed  12,000  fiight  cycles, 
per  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  767-53A0087 
dated  October  21.  1999. 
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Corrective  \ctions 

((  )  If  rtnv  (  rdc  k  is  fourul  Hurinij  any 
m^pei  tion  reqiurpd  b\  f)Hrdt;riiph  (.i)  or  (b)  of 
this  AD  and  Boeing  AKt*  ^-tx  ;-  •■  Rullftin 
~8"-T,iA()087,  dated  ( ).  t-itie'i  Jl     1 ')'*'( 
spt'i  dies  to  contact  Boeing  for  repair:  Befure 
further  flight,  repair  per  a  methoci  approved 
bv  the  .Manager.  Seattle  Aircraft  Certification 
Office  (.^CO),  FAA;  or  per  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  bv  ,\  Boeing  Company  Designated 
L'ngineenng  Representative  who  has  been 
.iuthori/ed  b\  the  Manager,  Seattle  .ACQ.  to 
n\dke  such  findings.  For  a  repair  method  to 
he  approved,  the  approval  must  specifically 
reteren(  e  this  AD 

Previously  Installed  Repairs 

(d)  If  previously  installed  repairs  are 
installed  in  the  inspection  area,  and  Boeing 
Alert  Service  Bulletin  767-53.\0087.  dated 
Oi  tober  21.  1999.  specifies  to  contact  Boeing 
for  inspection  details,  an  alternative  method 
of  compliance  must  be  approved  as  required 
by  sections  39.15,  39.17,  and  39.19  of  the 
Code  of  Federal  Regulations  ( 14  CFR  39.15. 
39.17,  39.19). 

•Alternative  Methods  of  Compliance 

(e|  In  accordance  with  14  CFK  .59  19,  the 
Manager,  Seattle  Aircraft  Certification  Office, 
F.A.\.  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 

Issued  m  Kenton.  Washington,  on 
September  29.  2003. 

.\li  Bahrami, 

Afting  Manager.  Transport  Airplane 
Dirfctorate.  Aircraft  Certification  Service. 
FK  Doc.  03-25230  Filed  10-3-03;  8:45  am) 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  356 
[Docket  No.  81 N-033P] 

Oral  Health  Care  Drug  Products  for 
Over-the-Counter  Human  Use; 
Antigingivttis/Antiplaque  Drug 
Products;  Establishment  of  a 
Monograph;  Extension  of  Comment 
Period;  Correction 

agency:  FfKui  dnd  Druy  .AdrninistratHin, 
HHS 

ACTION:  .Advance  nutuc  uf  proposed 
rulemaking;  extension  of  comment 
period;  correction. 


SUMMARY:  The  Food  and  Druu 
.Administration  (FD.Ai  is  correcting  ,i 
document  that  appeared  in  the  Federal 
Register  of  .August  2r>.  200^  (hH  FR 
50991)  The  document  announc:ed  that 
FD.A  extended  to  .November  25,  2003, 
the  comment  period  for  an  advance 
notice  uf  proposed  rulemaking  (ANPRJ 


for  over-the-counter  antigingivitis/ 
antiplaque  drug  products.  The  ANPR 
was  published  in  the  Federal  Register  of 
May  29.  200,3  (68  FR  32232).  The 
document  published  with  an 
inadvertent  error  This  document 
corrects  that  error 

DATES:  .Submit  written  or  electronic 
comments  bv  November  25,  2003. 
.Submit  reply  comments  by  February  23. 
2004 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Strong.  Office  of  Policy  and 
Planning  (HF-27).  Food  and  Urug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20H57,  .301-827-7010. 
SUPPLEMENTARY  INFORMATION:  In  F'R  Doc. 
O.J-2H)69.  appearing  on  page  50992  in 
the  Federal  Register  of  .August  25.  2003. 
the  following  ((irrec  tion  is  made: 

1    On  page  50992.  in  the  second 
c:oluinn.  under  IV.  Comments,  in  the 
sixth  line,  "two"  is  corrected  to  read 
"three" 

D,iled:  September  25.  2003. 
Jeffrey  Shuren. 
Assistant  Commissioner  for  Policy. 

|FR  Dnr  01-25044  Filed  10-3-03;  H:4'i  am! 
BILLING  CODE  4160-01 -S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

33  CFR  Part  334 

Department  of  the  Air  Force, 
Wisconsin  Air  National  Guard  Danger 
Zone  Under  Restricted  Air  Space  R- 
6903,  Lake  Michigan,  Sheboygan 
County,  Wl 

agency:  I  :nited  .States  Army  Corps  of 
FngmetTs.  Department  of  Defense. 

ACTION:  Proposed  rule  and  request  for 
comments. 

SUMMARY:  The  Corps  of  Engineers  is 
proposing  an  amendment  to  its 
regulations  to  designate  an  existing 
military  exercise  area  as  a  Danger  Zone. 
The  nulitary  exercise  area  is  located  off 
the  Wisconsin  shoreline  in  Lake 
Michigan  from  M.uiitowoc:  to  Port 
Washington,  as  shown  on  .National 
Oceanographit  and  Atmospheric 
Administration  (NOAA)  Chart  14901 
(199'))   The  Danger  Zone  will  imly  be 
activated  by  the  Wisconsin  Air  National 
Guard  (WiANC;)  during  military 
exercises.  The  Air  (aiard  will  advise 
fishermen  and  mariners  in  the  vicinity 
when  a  military  exercise  is  scheduled 
and  thus  ensure  their  safety  by  alerting 
them  of  temporary,  [xitenliallv 
hazardous  conditions  which  may  exist 


as  a  result  of  the  military  exercises. 
There  will  be  no  change  in  the  use  of 
the  existing  military  exercise  area  which 
is  currently  shown  on  aeronautical 
charts  as  restricted  air  space.  The  area, 
however,  needs  to  also  be  marked  on 
navigation  charts  as  a  Danger  Zone  to 
conform  with  the  restricted  air  space 
designation  to  better  insure  security  and 
safety  for  the  public. 
DATES:  Written  comments  must  be 
submitted  on  or  before  November  5, 
2003. 

ADDRESSES:  U.S  Army  Corps  of 
Engineers,  ATTN:  CECW-OR,  441  G 
Street.  NW..  Washington,  DC  20314- 
1000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Frank  Torbett.  Headquarters  Regulatory 
Branch.  Washington,  DC  at  (202)  761-' 
4618,  or  Mr.  Howard  J.  Ecklund,  Corps 
of  Engineers,  St.  Paul  District, 
Regulatory  Branch,  at  (262)  547-4171. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Its  authorities  in  Section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (40  Stat. 
266;  33  U.S.C.  1)  and  Chapter  XIX,  of 
the  Army  Appropriations  Act  of  1919 
(40  Stat. "892;  33  U.S.C.  3),  the  Corps 
proposes  to  amend  the  restricted  area 
regulations  in  33  CFR  part  334  by 
adding  §  334.145  as  a  Danger  Zone  in 
Lake  Michigan  offshore  from  Manitowoc 
and  Sheboygan  Counties  in  Wisconsin, 
as  shown  on  NOAA  Chart  14901  (1999). 
This  is  a  revision  of  a  similar  proposal 
published  in  the  Federal  Register  on 
March  11,  2002.  This  revision  is  being 
published  because  the  earlier  proposal 
contained  incomplete  information  and 
did  not  adequately  explain  the  reason 
for  the  regulation  change.  As  a  result, 
various  interested  parties  expressed 
concerns  regarding  the  change  and  its 
impact  on  boats  using  the  area.  The  area 
to  be  designated  as  a  Danger  Zone 
already  exists  as  restricted  air  space  R- 
6903  which  is  shown  on  current 
aeronautical  charts.  This  amendment  of 
the  regulation  will  allow  WiANG  to 
request  that  the  U.  S.  Coast  Guard  issue 
a  Notice  to  Mariners  when  exercises  are 
planned  and  thus  better  inform 
fishermen  and  mariners  of  military 
activities  in  this  area.  WiANG  intends  to 
c(jntinue  to  schedule  this  area  for  use  in 
a  similar  manner  as  it  has  been  used 
during  the  past  20  years.  Historical 
activity  includes,  but  is  not  limited  to, 
inert  air-to-air  and  air-to-surface 
delivery,  defensive  countermeasures 
training,  and  sonar  buoy  drops. 

Procedural  Requirements 

a.  Hevjpiv  Under  Executive  Order  12866 

This  proposed  rule  is  issued  with 
respect  to  a  military  function  of  the 
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Defense  Department  and  the  provisions 
of  Executive  Order  12866  do  not  apply. 

b.  Review  Under  the  Regulatory 
Flexibility  Act 

These  proposed  rules  have  been 
reviewed  under  the  Regulatory 
Flexibility  Act  (Public  Law  96-354) 
which  requires  the  preparation  of  a 
regulatory  flexibility  analysis  for  any 
regulation  that  will  have  a  significant 
econonuc  impact  on  a  substantial 
number  of  small  entities  (i.e.,  small 
businesses  and  small  governments).  The 
Corps  expects  that  the  economic  impact 
of  the  identification  of  this  area  as  a 
Danger  Zone  would  have  practically  no 
impact  on  the  public,  no  anticipated 
navigational  hazard  or  interference  with 
existing  waterway  traffic  and, 
accordingly,  certifies  that  this  proposal 
if  adopted,  will  have  no  significant 
economic  impact  on  small  entities. 

c.  Review  Under  the  National 
Environmental  Policy  Act 

A  preliminary  draft  envirorunental 
assessment  has  been  prepared  for  this 
action.  Due  to  the  administrative  nature 
of  this  action  and  because  there  is  no 
intended  change  in  the  use  of  the  area, 
the  Corps  expects  that  this  regulation,  if 
adopted,  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment  and  therefore  preparation 
of  an  environmental  impact  statement 
will  not  be  required.  The  environmental 
assessment  will  be  finalized  after  the 
public  notice  period  is  closed  and  all 
comments  have  been  received  and 
considered.  It  may  be  reviewed  at  the 
District  office  listed  at  the  end  of  FOR 
FURTHER  INFORMATION  CONTACT  above. 

d.  Unfunded  Mandates  Act 

This  proposed  rule  does  not  impose 
an  enforceable  duty  among  the  private 
sector  and,  therefore,  it  is  not  a  Federal 
private  sector  mandate  and  it  is  not 
subject  to  the  requirements  of  either 
Section  202  or  Section  205  of  the 
Unfunded  Mandates  Act.  We  have  also 
found  under  Section  203  of  the  Act,  that 
small  Governments  will  not  be 
significantly  and  uniquely  affected  by 
this  rulemaiing. 

List  of  Subjects  in  33  CFR  Part  334 

Danger  zones.  Marine  safety, 
Navigation  (water).  Restricted  areas. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Corps  proposes  to  amend 
33  CFR  part  334.  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  33  CFR 
334  continues  to  read  as  follows: 


Authority:  40  Stat.  266  (33  U.S.C.  1)  and 
40  Stat.  892  (33  U.S.C.  3). 

2.  Section  334.845  would  be  added  to 
read  as  follows: 

§334.845  Wisconsin  Air  National  Guard 
Danger  Zone,  Volk  FieM  Military  Exercise 
Area,  Lake  Michigan  offshore  Manitowoc 
and  ShelMygan  Counties. 

(a)  The  area.  The  waters  within  an 
area  beginning  at  a  point  at  latitude 
43°19'00''  N.,  longitude  87°41'00''  W.;  to 
latitude  44°05'30''  N,  longitude 
87°29'45"  W.;  to  latitude  44°02'00''  N., 
longitude  87°02'30"  W.;  to  latitude 
43°15'30"  N.,  longitude  87°14'00''  W.; 
thence  to  the  point  of  beginning,  as 
shown  on  NOAA  Chart  14901  (1999) 
and  existing  aeronautical  charts. 

(b)  The  regulation.  During  specific, 
infrequent  periods  when  military 
exercises  will  be  conducted,  as 
promulgated  in  the  local  notice  to 
mariners  published  by  the  United  States 
Coast  Guard  (USCG),  all  vessels  entering 
the  Danger  Zone  are  advised  to  proceed 
across  the  area  by  the  most  direct  route 
and  without  unnecessary  delay.  No 
vessel  or  craft  of  any  size  shall  lie-to  or 
anchor  in  the  Danger  Zone,  other  than 

a  vessel  operated  by  or  for  the  USCG,  or 
any  other  authorized  agency. 

(c)  Normal  use.  At  all  other  times, 
nothing  in  this  section  shall  prohibit 
any  lawful  uses  of  this  area. 

(d)  Enforcement.  The  regulation  in 
this  section  shall  be  enforced  by  the 
Commanding  Officer,  VOLK  Field,  WL 
and/or  persons  or  agencies  as  he/she 
may  designate. 

Dated:  September  3.  2003. 
Michael  B.  White, 

Chief.  Operations  Division,  Directorate  of 

Civil  Works. 

[FR  Doc.  03-25204  Filed  10-3-O3;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RiN  1018-AI76 

Technical  Correction;  Endangered  and 
Threatened  Wildlife  and  Plants; 
Proposed  Designation  of  Critical 
Habitat  for  Five  Endangered 
Tennessee  and  Cumberland  River 
Basin  Mussels 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

comment  period,  announcement  of 

public  hearing,  availability  of  draft 

economic  analysis,  possible 


modification  of  Unit  8  (Rock  Creek); 
correction. 

summary:  We,  the  Fish  and  Wildlife 
Service,  announce  the  availability  of  the 
draft  economic  analysis  of  this  proposed 
critical  habitat  designation,  and  that  we 
will  hold  a  public  hearing  regarding  the 
proposal  on  October  29,  2003,  at 
Southwest  Virginia  Community  College 
in  Tazewell  County,  Virginia.  This 
document  makes  a  correction  to  the 
critical  habitat  legal  description  and 
gives  notice  of  a  possible  6.4-river- 
kilometer  (rkm)  (4-river-mile  (rmi)) 
upstream  extension  of  Unit  8  (Rock 
Creek).  We  are  reopening  the  comment 
period  for  the  proposal  to  designate 
critical  habitat  for  these  species  to 
accommodate  the  public  hearing  and  to 
allow  all  interested  parties  to  comment 
on  the  proposed  rule,  including  the  new 
information  presented  for  consideration 
regarding  Unit  8  and  the  associated  draft 
economic  analysis.  Comments 
previously  submitted  need  not  be 
resubmitted,  because  they  will  be  fully 
considered  in  the  final  determination  of 
the  proposal. 

DATES:  Public  hearing:  The  public 
hearing  will  be  held  from  7  to  10  p.m. 
Eastern  Standard  Time  (EST)  on  October 
29,  2003,  at  Southwest  Virginia 
Community  College  on  U.S.  Highway 
19,  in  Tazewell  County,  Virginia.  The 
hearing  will  consist  of  an  informational 
meeting  in  the  lobby  from  5:30  to  6:30 
p.m.  EST  followed  by  the  formal 
hearing,  held  in  the  main  auditorium. 
Maps  of  the  critical  habitat  units  and 
information  on  the  species  will  be 
available  for  public  review  one  hour 
prior  to  the  hearing  (between  5:30  and 
6:30  p.m.). 

Comment  submission:  The  comment 
period  is  hereby  reopened  until 
December  5,  2003.  We  must  receive 
comments  from  all  interested  parties  by 
the  closing  date.  Any  comments  that  we 
receive  after  the  closing  date  will  not  be 
considered  in  the  final  decision  on  this 
proposal. 

ADDRESSES:  The  public  hearing  will  be 
held  at  Southwest  Virginia  Community 
College  on  U.S.  Highway  19.  in 
Tazewell  County.  Virginia.  Copies  of  the 
draft  economic  analysis  are  available  on 
the  Internet  at  http://cookeville.fws. 
gov/:  also,  you  may  request  copies  by 
writing  to  the  Field  Supervisor.  U.S. 
Fish  and  Wildlife  Ser\'ice,  446  Neal 
Street,  Cookeville,  TN  38506.  or  by 
calling  Rob  Tawes,  Tennessee  Field 
Office,  telephone  931/528-6481. 
extension  213. 

Written  comments  and  materials  may 
be  submitted  to  us  at  the  hearing  or  by 
anv  one  of  the  following  methods: 
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1  "^'iiu  nidv  siibinit  written  i  nmnirnts 
and  intYirmatuin  to  the  Field  Supe^\•l^or. 
L'..s.  Fish  dnd  Wddhte  St'r\ k  e.  44h  Ne.il 
StrfH't,  (:i)nke\ille,  T\    !Ht()1 

_'    ^'oii  ma\  hand-deli\-er  written 
1  cininients  and  infurniatiDii  t(j  our 
Tennessee  Field  ()tfi(  e,  at  the  above 
address,  iir  ta\  \'iur  i  Minni-'iits  to  (931) 
5J8-7l)75 

3.  \nu  nia\  send  <  Miiiiiients  by 
electrnniL  mail  le-niaili  to 
rr)/)e'rf  ffiHPs'"  fu's  <,'ov   P'or  direction-.  ■  in 
hnw  to  suilllllf  ele(  tronu    filing  of 
(  ninnients.  --ft'  th»'    ['iil)lic  ("oniments 
Sola  ited  '  sei  tion 

(ioinnients  and  material^  ri'(  i'i\>'d,  as 
well  as  supportiiii;  (!•)(  uinentatioa  usvd 
in  preparation    it  this  proposed  rule, 
will  be  awulahle  tor  pul)li(   inspection. 
h\  appointment   liuruiL;  normal  business 
hours  at  the  .above  .idtiress. 

FOR  FURTHER  INFORMATION  CONTACT:  Rob 

Taw>'s   at  th''  atio\e  address  ;lelephont; 
imii  5_'H-h4Hl,  .'xteiision  213; 
fae  simile  MA  1  '  tJH-~()~"i 

SUPPLEMENTARY  INFORMATION: 
Background 

\\e  listed  the  (  umberlaud  elktoe 
tAhi'^midnntt!  iitrnpurpurf^a),  oyster 
mussel    t'pi')hlii>nhi  rf;psf)p/on7?/s). 
(  aimberlantii.m  i  omhshell  [Epioblasmu 
/)rev;f/ens).  purple  bean  I  Villosa 
pt'rpurpuwa).  and  roui^h  rabhitsfnot 
iQuiidmhi  rvlindncd  <tn'j,!lUitu]  as 
endangered  on  lanuar\   U)    I't97(62FR 
1  h4  7 ) 

W'e  published  a  proposed  critical 
habitat  desit;n.ition  tor  thes,'  fiv.. 
mussels  in  the  |une  i   jooi.  Federal 
Register  itiH  FH  t  M  (4'   The  proposed 
desii^nation  in(  hides  portions  nf  Bear 
(.'reek  'Mississippi.  .-Mabaiud;.  the  Uuck 
Ki\er  iTeniiesse>-   Obr'd  River 
(Tennessee!,  Powell  Ruer  (Tennessee, 
Virginia).  CIiik  h  Ruer  and  its 
tributaries  (Copper  Cret'k  .ind  imiian 
Creek)  (Tennessee.  V'lruillli 
Nolii  hui  kv  Ruer   Tennessee  .  and 
Bee(  h  ('reek   Tennessee}  in  the 
Tennesse,.  River  .System,  and  portions  of 
Ro(  k  (reek    kentuckv).  the  Big  South 


P'ork  and  its  tributaries  (Bone  (^amp 
Creek.  White  Oak  Creek.  North  White 
( )ak  (Teek.  N'ew  Ruer.  ("rooked  Oeek. 
(dear  !"ork.  .uid  North  I'rong  Cdear  Fork) 
IKentui  kv.  Teniu'ssee).  Hui  k  Creek 
fKentucky).  Marsh  Crt-ek  (Kentuckv). 
Sinking  Creek  (Kentin  k\  j.  ,ind  Laurel 
I'ork  (Kentuckv  I  in  the  Cumberland 
Ruer  ,S\stem   This  proposal 
■  •III  oiiipasses  a  total  of  approximateh' 
rt'lj  rkni  l.')44  rmi]  ot  ruer  and  stream 
(  hannels    The  [)roposed  designation  and 
associated  materials  can  be  \  iewed  at 
http://iOokt'villf.ti\s  eov , 

Section  4(b)(2)  of  the  .Act  requires  that 
we  designate  i  ritit  al  habit.it  on  the  basis 
of  the  best  s(  lent  I  til   d.ita  available  ,ind 
after  takini;  iiiIm  (  onsideration  the 
ecnnoniii    inipai  t.  and  aiu  other 
relev  ,iiit  ,11 1  p.  II  t.  ot  specif\  ing  am 
partii  iilai  are.i  .is  i  ritical  habitat.  We 
ma\  e\(  hide  an  are.i  from  critical 
h<ibitat  if  we  determine  that  the  benefits 
of  excluding  the  area  outweigh  the 
benefits  ot  ini  hiding  the  ,irea  ,is  i  ntii  al 
habitat,  pmv  ided  that  sui  h  exclusion 
will  not  result  in  the  extinction  of  the 
spet  les    We  ha\e  prepared  a  draft 
ecnnoniii   .inalysis  i  oiu  eming  the 
profiosi'd  I  ritical  habitat  designation, 
w  till  b  Is  ,i\  ailable  tor  re\iev\-  and 
comment    se.-  ADDRESSES  sei  tion). 

Public:  Hearing 

Section  4(b)(,T){E)  of  the  Act  (IB  U  S  C 
1531  rt  .sY-r/  )  reijuires  that  a  pu))li( 
hearini;  tie  held  it  it  is  requested  within 
4.S  d,i\s  lit  fti,'  put.'lii  ation  of  the 
proposed  rule    The  Board  of  Sujierxisors 
it  Ta/.ewell  (  ,,uiiit\  .  \'irgini,i.  requested 
a  putilii    tieariiig  v\ithin  the  ,illolted  lime 
[lerioil    I'utilii    tie, irings  are  designed  to 
gattier  relev  tii;  intormation  that  tlie 
pulilii    ma\  h,i\  e  ttiat  we  should 
consider  111  the  proposed  design, ition  ot 

critical  h.itutat  or  the  draft  ei  onoinii 
.inahsis 

We  will   bold   a   pulillc  tle,irill>^  111 

'I  a/.ev\e|!  ( .iiiiiit\  .  \'ireini,i,  on  ( )(  tober 
29,  201)  <    from  "  to  !()  p  m    The  hearing 
|o(  .itioii  will  tie  .Souttiwest  V'irgini.i 
Ciuinmiiiiitv  (  o||tH_;,.  Mil  r  ,S    Highwav 
19.  located  HI  T.izewell.  \irgini,i.  All 


comments  presented  at  the  public 
hearing  will  be  recorded  by  a  court 
reporter.  Maps  of  the  critical  habitat 
units  and  information  on  the  species 
will  he  available  for  public  review  prior 
to  the  public  hearing  (between  5:30  and 
(i:30p,m.). 

Correction  to  Proposed  Critical  Habitat 
Designation  (68  FK  33234) 

PART  17— [CORRECTED] 

In  proposed  rule  FR  Unc.  03-3;?234 
published  on  lune  3.  2003  {6H  FR 
.^)2'H].  make  the  following  corrections. 

1.  Amend  the  description  of  Unit  H  on 
page  33244.  c:hanging  "Dolan"  to 

"Dolen  '  in  column  3. 

§17.11     [Corrected] 

2.  Amend  the  description  of  Unit  8  on 
page  332f)8.  changing  "Sinking  Creek" 
to  "Dolen  Branch"  starting  in  column  2. 

Consideration  of  Additional  Stream 
Mileage  in  Rock  Creek 

Since  the  putilication  of  this  proposed 
critical  habitat  rule,  we  have  been 
informed  by  the  U.S.  Forest  Service  that 
we  did  not  include  a  reach  of  Rock 
Cireek  (see  "Proposed  Critic:al  Habitat 
[designation"  section.  Unit  8)  upstream 
of  Dolen  Branch,  in  which  there  is  a 
1998  record  of  a  live  Cumberland  elktoe. 
This  spi^cimen  was  collected 
approximatelv  5  rkm  (.i  rmi)  upstream 
of  Dolen  Branch,  southwest  of  Bell 
FMrm.  We  will  conduct  an  analvsis  on 
this  reach  prior  to  making  a  final 
determination  on  this  proposed  rule.  If 
we  determine  this  reach  to  be  essential, 
then  we  intend  to  include  it  in  the  final 
flesignation.  Inclusion  of  this  reach 
would  add  approximatelv  f).4  rkm  (4 
rmi)  to  the  upstream  terminus  of  Unit  8 
(Rock  Creek).  The  new  upstream 
terminus  would  be  a  drivewav  crossing 
of  Rock  Creek  at  rkm  25.fi  (rmi  15.9) 
(approximately  2.fi  kilometers  (l.B 
miles)  southwest  of  Bell  Farm).  The  map 
reflecting  this  extended  area  follows: 
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Unit  8a-  Rock  Creek:  Upstream  extension  of 
approximately  4  miles  to  river  mile  15.9.  Critical 
Habitat  for  Cumberland  elktoe 


McCreary  County 


^^^Proposed  Critical  Habitat 
/V/  Major  Streams 


( 


0 


05 


Miles 


»  A 


This  map  is  provided  for  illustrative  purposes  of  critical 
habitat  only. 
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Public  Comments  Solicited 

\\>'  Mllu  it  (  llnlIIl^'Ilt^  nil  thi'  (ifrift 

t'i  nnomii    iii.iKms  ftcrriMi  fn  in  thi^ 
iiii(  umt'iit.  .i-N  wt'li  ,1^  nil  ,tin  iithiT 
i^pf(  t  .it  thf  prnpiiscd  1  ritii  ,i\  h.ihit.it 
ii>'siL;n.ifii  in  tnr  thi'  ti\>'  Ii'iiiifsM'c  lU'l 
CumhtTlarui  Kivfr  Bdsm  inu>--t'l>   in 
nrdtT  to  accommodate  the  public 
h^^^nn^  and  public  review  of  the  draft 
•  '(  '  innnui    inahMs.  we  are  now  closing 
!ht'  I  I  iiiiiii-'iit  period  for  both  the 
priipn^i-il  rulf  and  the  draft  economic 
aiiiKM-.  on  December  5.  200  i   All 
previous  comments  and  information 
submitted  durmg  the  comment  period 
need  not  be  resubmitted.  Refer  to  the 
ADDRESSES  •^ection  for  information  on 
imw  t  .  ^ulmnt  written  comments  and 
iiitiiniMti.in  Our  final  determination  on 
th>'  pinp,,,..(l  I  ntical  habitat  will  fake 
lilt' '  <  nn>iil>'r  itiMii  comments  and  any 
iililitiMn.il  mfnrniation  received. 

I'l'Ms-'  ^uhiiuf  •'!"(  tfinir  comments  in 
■ill  .ASCII  tile  tiiriuat  uid  avoid  the  use 
of  special  characters  and  encryption. 
[Mease  also  include  "Attn:  Rl\  1018- 
.\!7H"  and  vmir  name  and  return 
address  m  your  e-mail  message.  If  vou 
do  not  receive  a  confirmation  from  the 
svsteni  that  we  have  received  your  e- 
niail  message,  please  contact  us  directly 
by  tallini;  mir  Tennessee  Field  Office 
[see  ADDRESSES  section). 

(5ur  prai  ti(  e  is  ti>  make  all  comments, 
including  naiiK's  an(i  home  addresses  of 
respoiuients.  a\aii  ifilf  for  public  review 

durins^  rt'gular  tnisiiifs-,  hniirs 
lndivi(iual  ri'spniidfiit^  ■u.i\  reijiii-st  tiiat 
we  Withhold  their  hnme  addresses  from 
the  rulemaking  ri-rnrd.  which  we  will 
hiinnr  til  the  t'xtfuit  allowable  b\'  law   In 
siiine  circuinstanc  es.  we  would 
withhold  from  the  rulemaking  rcc  ord  a 
respondent's  identity,  as  allowable  bv 
law   If  \i)u  ;vish  for  us  to  withhold  your 
name  and  nr  iiddress.  vou  must  state 
this  [irominentU  at  th»'  tn'^^innmi.;  nt 
vour  comments   H^.w^VfT,  w*'  will  not 
consider  anonvrni^is  i  nniiiu'iits    We 
will  make  a)l  submissmns  irum 
organizations  or  busin>'ss>'s,  and  from 
individuals  idenfifving  themselves  as 
representatives  or  offii  lals  nf 
organizations  or  businesses,  avdilable 
'for  public  inspe(,tion  in  tht-ir  i-ntirety. 

We  partK  ularU'  se^k  toninifiits 
concerning: 

(1)  Are  there  other  tvpes  of  activities, 
such  as  habitat  conservation  plans, 
related  to  this  proposed  designation  of 
critical  habitat  whose  costs  are  not 
reflected  in  the  draft  economic  analysis? 
If  so.  please  provide  as  much 
information  as  possible  to  enable  us  to 
identif\'  those  activities  and  address 
those  costs. 


Author 

riir  piiiiiar\  aiitbiir  of  this  do(.ument 
IS  Kob   rav\t's  1  sre  ADDRESSES  section). 

.Authority 

The  ,iuthnril>  tor  this  action  is  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq.]. 

D.it.'d    S,.t.t.'ii!her  29.  2U03. 

lull.'  M.iiDiin.ild. 

Acting  As.sistuDt  Secretary  for  Fish  and 
Wildlife  and  Parks. 

(FR  Doc.  03-25184  Filed  10-3-OH:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFR  Part  17 
RIN  1018-AF49 

Endangered  and  Threatened  Wildlife 
and  Plants;  12-Month  Petition  Finding 
and  Proposed  Rule  To  List  the  Tibetan 
Antelope  as  Endangered  Throughout 
Its  Range 

agency:  Fish  and  Wiidlile  Service. 

Interior. 

ACTION:  Proposed  rule;  notice  of  finding. 

SUMMARY:  We  the  C  S.  Fish  and 
W  ildlit''  Sfr\  II  !■  (Servii  e).  announce  the 
12-month  tiiidin>.4  that  a  [letition  to  list 
the  Tibetan  antelope  {Fdntholaps 
hndgsnnii)  as  endangered  throughout  its 
range  pursuiuit  to  the  Endangered 
Species  Act  of  197 J.  as  amended  (Act. 
or  ESA).  is  warranted  The  Ijest  available 
infornialinii  indicates  th.it  the  total 
population  oi  Tibetan  antelo[)e  has 
declined  drasticalU  over  the  past  three 
decades.  This  dei  line  h.is  resulted 
primarily  from  overutilization  lor 
commercial  purposes  and  the 
inade(]uacv  of  existing  regulatory 
mechanisms    Habitat  im[)acts.  especiallv 
those  (  aused  b\  liomestic  livestock 
grazing,  appear  to  be  a  contributory 
factor  in  the  decline,  and  could  have 
potentiallv  greater  impa(  ts  in  the  near 
future   .AccordingU  ,  we  herein  propose 
tn  list  the  Tibetan  antelope  as 
endangered,  pursuant  to  the  Act.  This 
proposed  rule,  it  made  final,  would 
extend  the  .\(  ts  protection  to  this 
species.  The  Service  seeks  data  and 
comments  from  the  public  on  this 
proposal 

DATES:  Comments  and  information  mav 
be  submitted  until  (anuary  5.  2004. 
Publi(  hearing  reipiests  must  be 
receivt'd  by  .\oven>l^)er  20.  2003. 
ADDRESSES:  Submit  comments, 
information,  and  question.^;  to  the  Chief, 
Division  of  Scientific  Authority,  U.S. 


Fish  and  Wildlife  Service,  4401  N. 
Fairfax  Drive.  Room  750.  Arlington.  VA 
22203  USA;  or  by  fax.  703-358-2276;  or 
bv  e-mail,  Scif'niiticauthorit\'@fws.gnv. 
(Comments  and  supporting  information 
will  be  available  for  public  inspecticm, 
bv  appointment,  from  8  a.m.  to  4  p.m. 
at  the  above  address. 

To  request  i  opies  of  the  regulations 
regarding  listed  wildlife  or  inquire 
about  prohibiti(ms  or  permits,  write  to: 
Division  of  Management  Authority, 
4401  North  Fairfax  Drive.  Room  700. 
-Arlingtim.  VA  22203  USA. 
Alternatively,  you  may  contact  us  by 
tel(<phone.  703-358-2104  or  toll  free  at 
1-800-358-2 104:  or  by  fax. 703-358- 
2276;  or  by  e-mail, 
Mdiuigenientinithnntvafns.fiov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eleanora  Babi]  at  the  above  address;  or 
by  telephone,  703-358-1708;  or  bv  fax, 
703-358-2276;  or  by  e-mail. 
S(  ientific(iuthorit\'@fws.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973  (Act),  as  amended 
(16  U.S.C.  1531  et  seq).  requires  the 
U.S.  Fish  and  Wildlife  Service  (Service) 
to  make  a  finding  on  whether  a  petition 
to  list,  delist,  or  reclassify  a  species  has 
prestmted  substantial  information 
indicating  that  the  requested  action  may 
be  warranted.  To  the  maximum  extent 
practicable,  the  finding  shall  be  made 
within  90  days  following  receipt  of  the 
petition  (this  finding  is  referred  to  as  the 
'■90-day  finding")  and  published 
promptly  in  the  Federal  Register.  If  the 
90-day  finding  is  positive  [i.e.,  the 
petition  has  presented  substantial 
information  indicating  that  the 
recjuested  action  may  be  warranted). 
Section  4(b)(3)(A)  of  the  Act  requires  the 
Service  fe)  commence  a  status  review  of 
the  species  if  one  has  not  already  been 
initiated  under  the  Service's  internal 
candidate  assessment  process.  In 
addition.  Section  4(b)(3)(B)  of  the  Act 
also  requires  the  Service  to  make  a 
finding  within  12  months  following 
receipt  of  the  petition  on  whether  the 
requested  action  is  warranted,  not 
warranted,  or  warranted  but  precluded 
by  higher  priority  listing  actions  (this 
finding  is  referred  to  as  the  "12-month 
finding").  The  12-month  finding  is  also 
to  be  published  promptly  in  the  Federal 
Register. 

Natural  History 

The  Tibetan  antelope  [Pantholops 
hodgsonii  sensu  Wilson  and  Reeder 
1993)  is  a  medium-sized  bovid  endemic 
to  the  Tibetan  Plateau  in  China  (Tibet 
Autonomous  Region,  Xinjiang/Uygur 
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Autonomous  Region,  and  Qinghai 
Province)  and  small  portions  of  India 
(Ladakh)  and  western  Nepal  (although 
there  is  no  evidence  that  they  still  occur 
in  Nepal).  The  Tibetan  antelope  is  also 
known  by  its  Tibetan  name  "chiru." 
These  two  common  names  will  be  used 
interchangeably  in  this  document. 

Adult  males  are  characterized  by  long, 
slender,  antelope-like  black  horns. 
Although  the  Tibetan  antelope  has  been 
placed  in  the  subfamily  Antilopinae, 
recent  morphological  and  molecular 
research  indicates  that  it  is  most  closely 
allied  to  the  goats  and  other  members  of 
the  subfamily  Caprinae  (Gentry  1992, 
Gatesy  et  07.1992,  both  cited  in 
Ginsberg  et  07.1999).  The  species  is 
uniquely  adapted  to  the  high  elevation 
and  cold,  dry  climate  of  the  Tibetan 
Plateau  (Schaller  1998).  The  sexes 
segregate  almost  completely  during  the 
spring  and  early  summer  (May  and 
June),  when  adult  females  and  their 
female  young  migrate  north  to  certain 
calving  grounds  and  return  south  by  late 
July  or  early  August,  covering  distances 
as  far  as  300  kilometers  (km)  each  way 
(Schaller  1998).  Seasonal  migrations 
constitute  a  critical  aspect  of  the  chiru's 
ecology  and  help  define  the  ecosystem 
as  a  whole. 

Previous  Federal  Action 

On  October  6,  1999,  the  Service 
received  a  petition  from  the  Wildlife 
Conservation  Society  (Joshua  R. 
Ginsberg,  Ph.D.,  Director,  Asia  Program, 
and  George  B.  Schaller,  Ph.D.,  Director 
of  Science)  and  the  Tibetan  Plateau 
Project  of  Earth  Island  Institute  (Mr. 
Justin  Lowe,  Director)  requesting  that 
the  Tibetan  antelope  [Pantholops 
hodgsonii)  he  listed  as  endangered 
throughout  its  entire  range.  The  petition 
was  actually  dated  October  7,  1999,  but 
was  received  via  e-mail  the  previous 
day. 

On  April  14,  2000,  the  Service  made 
a  positive  90-day  finding  on  the  Wildlife 
Conservation  Society/Tibetan  Plateau 
Project  petition  (i.e.,  the  Service  found 
that  the  petition  presented  substantial 
information  indicating  that  the 
requested  action  may  be  warranted). 
That  finding  was  published  in  the 
Federal  Register  on  April  25,  2000  (65 
FR  24171),  thereby  initiating  a  public 
comment  period  and  status  review  for 
the  species.  The  public  comment  period 
remained  open  until  June  26,  2000.  We 
received  272  comments  during  the 
public  comment  period,  including  1 
from  a  range  coimtry  government 
(People's  Republic  of  China),  4  from 
non-governmental  conservation 
organizations,  41  (letters)  from 
individuals,  86  (postcards)  from 
individuals,  and  1  letter-petition  signed 


by  140  individuals.  All  comments  fully 
supported  an  endangered  listing  for  the 
Tibetan  antelope,  although  only  five 
comments  provided  any  new 
information  on  the  status  of  or  threats  to 
the  species.  Particularly  important 
among  these  was  the  letter  from  Mr. 
Zhen  Rende,  Director  General  of  the 
CITES  Management  Authority  of  China, 
in  which  he  expressed  strong  support 
for  an  endangered  listing  for  the  Tibetan 
antelope  under  the  ESA. 

In  our  90-day  finding,  we  stated  that 
we  had  used  all  relevant  literature  and 
information  available  at  that  time  (April 
2000)  on  current  status  of  and  threats  to 
the  Tibetan  antelope.  Since  then,  a 
limited  amount  of  relevant  new 
information  has  become  available  as  a 
result  of  the  status  review  and  public 
comment  period.  That  information  has 
been  incorporated,  as  appropriate,  in 
this  12-month  finding. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (50  CFR  part  424) 
set  forth  the  procedures  for  adding 
species  to  the  Federal  lists.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  on  the  basis  of  one 
or  more  of  the  five  factors  described  in 
section  4(aKl).  These  factors  and  their 
application  to  the  Tibetan  trntelope  aie 
as  follows: 

A.  Present  or  Threatened  Destruction, 
Modification,  or  Curtailment  of  its 
Habitat  or  Range 

Tibetan  antelope  are  endemic  to  the 
high  Tibetan  Plateau.  Most  of  their 
range  lies  above  4,000  meters  (m)  in 
elevation,  but  they  occur  at  elevations  as 
low  as  3,250  m  in  parts  of  Xinjiang 
(Schaller  1998).  They  prefer  flat  to 
rolling  topography  and  alpine  steppe  or 
similar  semiarid  plant  associations 
(Schaller  1998).  They  occasionally  occur 
in  alpine  desert  steppe  habitats,  at  least 
on  a  seasonal  basis,  but  are  not  known 
to  have  occurred  in  Qinghai  s  Qaidam 
Basin  (Schaller  1998).  They  do  not 
occur  in  alpine  meadow  areas  receiving 
greater  than  400  millimeters  (mm) 
annual  precipitation  (Schaller  1998). 

Although  ttie  current  east-west 
distribution  of  chiru  appears  much  as  it 
was  described  a  centiuy  ago  by  Bower 
(1894,  cited  in  Schaller  1998),  that 
distribution  is  now  fragmented  where 
previously  it  was  continuous.  Schdler 
(1998)  determined  that  chiru  no  longer 
occur,  or  occiu  in  low  numbers,  in 
several  areas  where  early  explorers 
noted  them  to  be  abundant.  The  current 
range  is  divided  into  two  areas:  A 


northern  one  of  about  490,000  square 
kilometers  (km2)  and  a  central  one  of 
about  115.000  km2.  Distribution 
between  the  two  areas  was  continuous 
until  recent  decades,  and  there  may  still 
be  rare  contact  near  the  western  end. 
However,  current  chiru  populations  in 
the  central  Chang  Tang  of  the  Tibet 
Autonomous  Region  are  highly 
fragmented  and  occur  in  small,  scattered 
herds.  The  range  has  also  contracted  in 
eastern  Qinghai  Province  (Schaller 
1998). 

Changes  in  Chinese  government 
policy  have  led  to  increasing  human 
development  and  activity  on  the  Tibetan 
Plateau,  including  transportation 
development  (roads  and  railways), 
resource  extraction  activities  (minerals, 
oil.  and  gas),  permanent  settlement  of 
traditionally  nomadic  or  semi-nomadic 
pastoralists,  and  rangeland  use  for 
domestic  livestock  grazing  (Ginsberg  et 
ai  1999).  These  activities  have  already 
adversely  modified  or  destroyed  Tibetan 
antelope  habitat  in  some  areas  and 
threaten  to  modib,'  or  destroy  habitat 
over  a  large  area  in  the  near  future. 

Nomadic  and  semi-nomadic 
pastoralists  have  grazed  a  mix  of 
domestic  livestock  (primarily  sheep, 
goats,  yaks,  and  some  horses)  on  the 
Tibetan  Plateau  for  millennia  in  relative 
harmony  with  the  environment  (Miller 
2000,  2002).  These  livestock  can 
directly  and  indirectly  compete  with 
Tibetan  antelope  for  available  vegetation 
resources,  both  within  and  outside 
established  protected  areas  (Schaller 
1998,  Ginsberg  et  al.  1999).  hi  recent 
decades,  as  a  result  of  government 
policy  changes,  excessive  livestock 
grazing  has  degraded  or  destroyed  chiru 
habitat  in  some  areas,  and  could 
eventually  lead  to  the  destruction  of 
some  portion  of  the  species'  range 
through  physical  displacement  and/or 
overgrazing,  which  may  contribute  to 
desertification  (Ginsberg  et  al.  1999, 
Miller  2001).  Recent  changes  in  Chinese 
Government  policy  have  resulted  in  an 
attempt  to  permanently  settle  many 
Tibetan  pastoralists,  with  a  resultant 
proliferation  of  rangeland  fencing  on 
portions  of  the  Plateau  (Miller  2000,  Los 
Angeles  Times  2002).  Livestock 
frequently  graze  year-round  in  antelope 
habitat,  and  increasingly,  nomads  are 
fencing  for  winter-spring  grazing  and 
fodder  production,  thereby  excluding 
chiru  from  the  fenced  grassland 
resources.  Tibetan  antelope  need  open 
range  to  survive  (Miller  and  Schaller 
1997).  Enclosure  and  conversion  of 
grasslands  disrupt  antelope  habitat, 
posing  a  peirticular  threat  in  the  spring, 
when  weakened  chiru  are  attempting  to 
rebuild  their  energy  reserves,  and  in  the 
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fall,  as  antelope  are  preparing  for  the 
harsh  winter. 

The  Tibetan  Plateau  has  extensive 
gold  deposits  Gold  mining  can  have 
significant  impacts  on  chiru  habitat  and 
lead  to  increased  poaching.  Mining 
degrades  or  destroys  chiru  habitat 
through  environmental  contamination 
and  disturbance,  and  through  pollution 
of  surface  waters  (U.S  Embassv.  ("hina 
(USEC)  1996).  Illegal  mining  activity 
also  opens  another  avenue  for  profiting 
from  poaching  fUSEC  1996).  Bleisch 
(1999)  noted  that  illegal  gold  mining 
camps  in  the  Arjin  Shan  Reserve  in 
Xinjiang  have  served  as  bases  for 
poachers  and  have  provided  them  with 
essential  logistical  support  and  access. 
Without  this  support,  poachers  would 
have  a  difficult  time  operating  in  these 
remote  regions.  As  a  result,  "poaching 
has  already  had  a  profound  impact  on 
the  chiru  population  of  the  reserve 
Several  areas  where  calving  females 
formerly  congregated  are  now  empty  of 
chiru  during  the  calving  season" 
(Bleisch  1999)  In  2002.  Rick.  Ridgeway 
and  Galen  Rowell  spent  2  weeks  on  foot 
locating  an  unknown  calving  ground  in 
the  western  Chang  Tang  only  to 
discover  that  its  location  was  less  than 
2  days  overland  drive  from  a  new  gold 
mine  that  had  sprung  up  in  the  previous 
few  months  (Ridgeway  2003)  They 
wrote: 

That  same  dirt  road  (a  60-mile  dirt  road 
built  by  miners  in  the  previous  ,3  months] 
gives  us  an  easy  way  home,  as  we  cart  toward 
our  waiting  vehicle  But  it  could  also  give 
poachers  easy  access  to  the  calving  grounds 
From  the  mine  we  estimate  a  four-wheel- 
dnve  vehicle  could  make  it  cross-countrv  in 
2  days      With  the  chirus  calving  grounds 
suddenly  vulnerable,  we  feel  a  new  urgency 
to  report  our  findings 

Governments  may  penodically  enforce 
imning  bans  in  sensitive  areas,  and  have 
done  so  in  Tibet,  but  in  general  it  is 
difficult  to  control  illegal  miners  over 
extensive  areas  of  remote  lands  with 
poor  road  access.  Tibet  has  reserves  of 
many  other  valuable  minerals,  among 
them  uranium,  copper,  and  cesium,  and 
mining  of  these  minerals  may  also 
impact  chiru  habitat  and  lead  to 
poaching 

Oil  exploration  and  some  production 
have  commenced  within  the  chiru's 
range,  and  pose  threats  of  de.stroying 
habitat;  polluting  the  environment  with 
toxic  production  chemicals,  effluents, 
and  emissions,  increasing  disturbance 
levels:  and  increasing  the  incidence  of 
poaching  by  drawing  additional  settlers 
into  the  region  (Ginsberg  et  al  1999)  In 
2001,  Chinese  researchers  announced 
the  discovery  of  a  potentially  huge  oil 
and  gas  deposit,  extending  over  100  km 
in  length,  in  the  Qiangtang  Basin  of  the 


Tibet  Autonomous  Region  (Global 
Policy  Forum  2001).  The  deposit  could 
potentially  produce  hundreds  of 
millions  of  tons  of  oil. 

Construe  tion  of  the  Qinghai-Tibet 
Railway,  currently  in  progress,  threatens 
to  destroy  important  Tibetan  antelope 
habitat,  and.  ptsrhaps  more  importantly, 
significantly  disrupt  chiru  migration 
corridors  in  southwestern  Qinghai 
Province.  One  news  service  report 
mentioned  that  construction  on  the 
railway,  the  first  to  link  the  Tibet 
Autonomous  Region  with  the  rest  of 
China,  was  temporarilv  suspended  in 
June  2002  because  up  to  1,000  migrating 
chiru  were  unable  to  cross  the 
construt  tion  area  (People's  Daily  2002, 
Xinhuanet  2002a).  All  activity  was 
stopped  and  construction  workers 
removed  from  the  area  until  these 
animals  had  passed  the  construction 
site.  Although  the  news  service  report 
mentioned  that  'a  passage  specially  for 
animals  will  be  set  aside  when  the 
railway  is  built,  so  as  to  ensure  the  free 
migration  for  wildlife  in  the  locality,"  it 
IS  not  certain  how  successful  such  a 
passage  would  be  in  ensuring  freedom 
of  movement  for  thousands  of  migrating 
chiru 

Three  contiguous  protected  areas  have 
been  established  to  protect  Tibetan 
antelope  populations  and  habitat  in 
western  China:  (]hang  Tang  Nature 
Reserve  (approximately  334.000  km-  in 
the  Tibet  Autonomous  Region),  Kekexili 
(aka  Kokoxili  or  Hoh  Xil)  National 
Reserve  (approximately  45,000  km-  in 
Qinghai  Province),  and  Arjin  Shan 
Reserve  (45,000  km-  in  Xinjiang 
Province).  A  fourth  protected  area, 
Xianza  Reserve  (40,000  km-  in  the  Tibet 
Autonomous  Region),  also  includes 
some  chiru  habitat  These  reserves  are 
only  partially  effective  in  piotecting  the 
chiru  and  its  habitat  due  to  a 
combination  of  inadequate  management, 
limited  enforcement  capacity,  an  influx 
of  settlers,  and  domestic  livestock 
grazing  [International  Fund  for  Animal 
Welfare/Wildlife  Trust  of  India  (IFAW/ 
WTl)  20011   Miller  (1997)  has  noted 
that,  while  many  of  the  protected  areas 
in  the  Tibetan  Plateau  region  encompass 
high-elevation  rangelands,  protected 
areas  at  lower  grassland  elevations  are 
scarce  It  has  been  difficult  for  reserve 
staffs  to  keep  poachers  and  illegal  gold 
miners  out.  a  fact  that  prompted  the 
Qinghai  Provincial  Government  in  late 
1999  to  close  the  Kekexili  Reserve  to  all 
activities  that  were  not  expressly 
authorized  in  advance*  by  the  State 
Forestry  Administration  (SFA)  (China 
Daily  1999) 

The  Chang  Tang  Reserve  staff  lacks 
the  funding,  experience,  personnel,  and 
equipment  to  adequately  prevent  chiru 


poaching  and  other  threats  to  the 
species  (SFA  1998).  Formerly  nomadic 
pastoralists  are  establishing  settlements 
within  the  Chang  Tang  Reserve,  and 
immigrants  from  other  parts  of  the 
Plateau  are  moving  into  protected  areas. 
Increased  human  presence,  whether 
temporary  nomadic  aggregations  or 
permanent  human  settlements,  can 
adversely  affect  Tibetan  antelope  habitat 
and  be  a  detrimental  disturbance  factor. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

There  are  no  accurate  estimates  of 
Tibetan  antelope  numbers  from  the  past, 
although  the  few  early  western 
explorers  who  ventured  onto  the 
Tibetan  Plateau  noted  the  presence  of 
large  herds  in  many  areas  (Schaller 
1998).  For  example,  Rawling  (1905. 
cited  in  Schaller  1998)  noted:  "Almost 
from  my  feet  away  to  the  north  and  east, 
as  far  as  the  eye  could  reach,  were 
thousands  upon  thousands  of  doe 
antelope  with  their  young  *   *   *. 
Everyone  in  camp  turned  out  to  see  this 
beautiful  sight,  and  tried,  with  varying 
results,  to  estimate  the  number  of 
animals  in  view.  This  was  found  very 
difficult   *   *   *  as  we  could  see  in  the 
extreme  distance  a  continuous  stream  of 
fi^sh  herds  steadily  approaching;  there 
could  not  have  been  less  than  15.000  or 
20,000  visible  at  one  time."  Bonvalot 
(1892),  Wellby  (1898),  Deasy  (1901),  and 
Hedin  (1903,  1922)  made  similar 
observations  (all  references  cited  in 
Schaller  1998).  Schaller  (1999)  has 
suggested  that  upwards  of  1  million 
Tibetan  antelope  roamed  the  Tibetan 
Plateau  as  recently  as  40  to  50  years  ago. 
Historical  population  estimates  of 
500.000  to  1.000.000  appear  to  be 
reasonable  based  on  the  limited 
information  available. 

Although  data  on  the  current 
population  dynamics  of  chiru  are 
fragmentary  and  prelimineiry  (Schaller 
1998).  it  is  clear  that  the  total 
population  has  declined  drastically  in 
the  past  30  years  and  is  continuing  to 
decline  at  an  alarming  rate.  Schaller 
(1998)  estimated  that  the  total 
population  in  the  mid-1990s  may  have 
been  as  low  as  65.000-75.000 
individuals.  More  recent  estimates  from 
China  quote  a  population  figure  of 
70,000,  although  the  scientific  basis  for 
the  estimate  is  not  given  (Xinhuanet 
2002b).  If  one  assumes  that  the 
historical  population  of  chiru  was 
500,000  individuals  (an  apparently 
conservative  estimate),  then  the  most 
recent  estimate  of  70,000  represents  a 
population  decline  of  greater  than  85 
percent. 
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The  principal  cause  of  the  Tibetan 
antelope  population  decline  has  been 
poaching  on  a  massive  scale  for  the 
species'  fur  (wool),  known  in  trade  as 
shahtoosh  ("king  of  wool"),  which  is 
one  of  the  finest  animal  fibers  known 
(Ginsberg  et  ah  1999).  Shahtoosh  is 
processed  into  high-fashion  scarves  and 
shawls  in  the  Indian  State  of  Jammu  and 
Kashmir;  these  items  are  greatly  valued 
by  certain  people  of  wealth  and  fashion 
around  the  world.  The  international 
demand  for  chiru  fiber  and  shahtoosh 
products  is  the  most  serious  threat  to 
the  continued  existence  of  the  Tibetan 
antelope.  Although  overall  mortality 
rates  are  not  known,  poaching  mortality 
was  estimated  to  be  as  high  as  20,000 
individuals  per  year  (SFA  1998). 
Poaching  appears  to  have  declined  in 
some  areas  in  recent  years  (Xinhuanet 
2002a).  most  likely  because  there  are  not 
enough  animals  to  warrant  an  organized 
poaching  effort.  But  Chinese  officials 
acknowledge  that  "poaching  is  still  far 
from  being  eradicated  in  China." 
(Xinhuanet  2002c).  Annual  recruitment 
of  young  has  been  estimated  at  around 
12  percent  (Schaller  1998).  If  one 
assumes  that  the  total  population  of 
chiru  is  70.000  individuals  and  that  the 
papulation  is  currently  declining  at  a 
rate  of  1,000-3,500  individuals  per  year 
(admittedly  a  rough  estimate,  given 
available  data),  then  the  species  could 
go  extinct  within  the  next  20  to  70 
years.  The  species'  role  as  the  dominant 
native  grazing  herbivore  of  the  Tibetan 
Plateau  ecosystem  has  already  been 
significantly  diminished,  and  its 
influence  on  ecosystem  structure  and 
function  would  likely  be  substantially 
reduced  or  eliminated  well  before  the 
species  actually  goes  extinct. 

Although  the  shahtoosh  trade  has 
existed  for  centuries,  killing  of  Tibetan 
antelope  on  a  widespread,  commercial 
basis  probably  began  only  in  the  1970s 
or  1980s,  resulting  from  an  increase  in 
international  consumer  demand  and 
increased  availabilitv  of  vehicles  on  the 
Tibetan  Plateau.  Schaller  and  Gu  (1994) 
noted  that,  with  the  increasing 
availability  of  vehicles  beginning  three 
decades  ago,  "truck  drivers,  officials, 
militarv'  personnel  and  other  outsiders 
also  began  to  shoot  wildlife  *   *   *." 
Most  chiru  poaching  takes  place  in  the 
Arjin  Shan,  Chang  Tang,  and  Kekexili 
Nature  Reserves  by  a  variety  of  hunters, 
including  local  herders,  residents, 
officials,  military  personnel,  gold 
miners,  and  truck  drivers  (Schaller 
1993.  Schaller  and  Gu  1994).  Organized, 
large-scale  poaching  rings  have 
developed  in  some  areas.  Poachers 
always  kill  Tibetan  antelope  to  collect 
their  fiber.  No  cases  of  capture-and- 


release  wool  collection  are  known,  nor 
is  naturally  shed  fiber  collected  from 
shrubs  and  grass  tufts,  as  is  often 
claimed  (primarily  by  people  within  the 
shahtoosh  industry').  Poachers  shear  the 
hides,  and  collect  and  clean  the  under- 
fur  of  the  antelope,  or  sell  the  hides  to 
dealers  who  prepare  the  shahtoosh 
(Wright  and  Kumar  1997). 

Schaller  speculated  that,  during  the 
1980s  and  1990s,  tens  of  thousands  of 
chiru  were  killed  for  their  wool 
(Ginsberg  et  al.  1999).  One  chiru  carcass 
yields  about  125-150  grams  (gm)  of 
fiber.  In  the  winter  of  1992,  an  estimated 
2,000  kilograms  (kg)  of  wool  reached 
India,  and  consigrunents  of  600  kg  were 
seized  (and  released)  in  India  during 
1993  and  1994  (Bagla  1995,  cited  in 
Ginsberg  et  al.  1999).  This  amount  alone 
represents  17,000  chiru.  In  October 

1998,  14  poachers  in  the  Tibet 
Autonomous  Region  were  convicted  of 
collectively  killing  500  chiru  and 
purchasing  212  hides,  and  were 
sentenced  to  3  to  13  years  imprisonment 
(Xinhua  1998,  cited  in  Ginsberg  et  al. 
1999).  The  largest  enforcement  action  to 
date  within  China,  involving  several 
jurisdictions  and  dubbed  the  "Hob  Xil 
Number  One  Action"  by  Chinese 
authorities,  resulted  in  the  arrest  of  66 
poachers  and  the  confiscation  of  1.658 
chiru  hides  in  April  and  May  1999  (Liu 

1999,  cited  in  Ginsberg  et  al.  1999).  The 
IFAW/WTI  (2001)  report  lists  77  known 
seizures  of  chiru  hides,  raw  shahtoosh, 
and  finished  shahtoosh  scar\'es.  Recent 
documented  seizures  have  been  of  39  kg 
of  raw  fiber  in  March  2001  along  the 
Tibet-Nepal  border  (IFAW/WTI  2001) 
and  80  shahtoosh  shawls  in  New  Delhi 
in  March  2002  [Wildlife  Protection 
Society  of  India  (WPSI)  News  2002). 
Most  recently,  a  consignment  of  211  kg 
of  raw  shahtoosh  was  seized  by  wildlife 
officials  in  Delhi  in  early  April  2003  (A. 
Kumar,  WTI,  pers.  comm.  with  K. 
Johnson.  Division  of  Scientific 
Authority,  April  6,  2003).  This  quantity 
of  raw  wool  represents  the  killing  of 
almost  1,800  chiru. 

Shahtoosh  is  smuggled  out  of  China 
by  truck  or  animal  caravan,  through 
Nepal  or  India,  and  into  the  State  of 
Jammu  and  Kashmir  in  India.  This  is  in 
violation  of  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  as  well  as  domestic  laws  of  the 
countries  involved.  The  shahtoosh 
industry  in  the  Srinagar  region  of 
Jammu  and  Kashmir  is  controlled  by  a 
wealthy,  influential  group  of  12  to  20 
families  (Wright  and  Kumar  1997). 
There  are  about  100  to  120  family-run 
manufacturing  operations  that  employ 
upwards  of  20,000  people  who  prepare, 
weave,  and  finish  the  raw  shahtoosh 


into  scarves  and  shawls  (IFAW/WTI 
2001).  The  scarves  are  sold  throughout 
India  and  smuggled  abroad  in  violation 
of  Indian  law.  CITES,  and  domestic 
legislation  in  many  of  the  importing 
countries  (Wright  and  Kumar  1997). 
Shahtoosh  products  have  been  made  in 
Jammu  and  Kashmir  for  centuries,  but 
the  current  high  levels  of  poaching  arc 
a  result  of  consumer  demand  in  the 
West,  including  the  United  States. 

Chiru  are  also  killed  for  their  horns 
(used  in  traditional  medicinal 
practices),  hides,  and  meat  (Ginsberg  et 
al.  1999).  although  these  u.ses  are 
secondary  to  the  use  of  fiber. 

C.  Disease  or  Predation 

Schaller  (1998)  documented  Tibetan 
antelope  mortality  taused  by  disease 
and  predators  such  as  the  wolf  (Canis 
lupus],  snow  leopard  (Uncia  uncia], 
lynx  (L\7J.v  lynx),  brown  bear  [Ursus 
arctos],  and  domestic  dog  (Canis 
familiaris].  He  suggested  that  wolf 
predation  may  at  one  time  have  been  a 
substantial  monality  factor  for  chiru, 
particularly  on  the  calving  grounds.  At 
the  present  time,  neither  disease  nor 
predation  is  considered  to  threaten  or 
endanger  the  species  in  any  portion  of 
its  range.  However,  one  or  both  of  these 
factors  may  become  more  significant  as 
populations  decline  and  become 
increasingly  fragmented  because  of 
other  mortality  factors.. 

D.  Inadequacy  of  Existing  Regulatory 
Mechanisms 

The  Tibetan  antelope  was  listed  in 
Appendix  II  of  CITES  in  1975;  it  was 
transferred  to  Appendix  I  in  1979.  Ail 
three  countries  that  comprise  the 
species'  natural  geographic  range — 
China,  Nepal,  and  India — are  CITES 
Parties.  The  only  reservation  ever  held 
on  the  species  was  taken  by  Switzerland 
in  1979  and  withdrawn  in  October  1998. 
The  Tibetan  antelope  is  protected  at  a 
national  level  by  China.  Nepal,  and 
India. 

In  China,  the  chiru  is  a  Class  1 
protected  species  under  the  Law  of  the 
People's  Republic  of  China  on  the 
Protection  of  Wildlife  (1989),  which 
prohibits  all  killing  except  by  special 
permit  from  the  central  government. 
Although  China  has  expended 
considerable  effort  and  resources  in  an 
attempt  to  control  poaching,  it  has  been 
unable  to  do  so  (SFA  1998)  because  of 
the  magnitude  of  the  poaching,  the 
extensive  geographic  areas  involved, 
and  the  high  value  of  shahtoosh,  which 
gives  poachers  great  incentive  to 
continue  their  illegal  activities.  On 
several  occasions,  China  has  appealed  to 
other  governments  and  organizations  to 
eliminate  the  demand  for  and 
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production  of  shahtoosh  products,  most 
Fpccntly  at  the  199^  Internationdl 
\Vt)rkshop  on  Conservation  and  (Jintml 
of  Trade  in  Tibetan  Antelope  held  in 
Xinmg.  C;hind,  in  October  1499  and  in 
d  Resolution  adopted  at  the  1 1th 
Meeting  of  the  Conference  of  the  Parties 
to  CITT:S  in  kenva  in  Aprd  2000 
(Resolution  i'.oni  118).  China  re- 
iterated its  commitment  to  Tibetan 
antelope  conservation  at  the  12th 
Meeting  of  the  Conference  of  the  Parties 
to  CITES  in  Santiago,  (ihile.  in 
November  2002  (Res(jlution  Conf   11  H 
Rev.  COP  12  and  Decision  12  40) 

In  Nepal,  the  chiru  is  listed  d^  an 
endangered  species  under  Schedule  1  of 
.Nepal's  National  Parks  and  Wildlife 
(Conservation  Act  (1973)  (Wright  and 
Kumar  1997)   Smugglers  use  Nepal  as  a 
transit  route  from  China  to  India 
(Government  of  Nepal  1999),  .md  recent 
investigations  by  WWF  Nepal  Program 
and  TRAFFK'  India  have  documented 
the  routes  used   Although  Nepal  has 
made  some  effort  to  stop  the  illegal 
trade,  including  the  confiscation  of 
several  shahtoosh  shipments,  it  has 
been  unable  to  eliminate  or  control  the 
trade  This  has.  in  part,  resulted  from 
the  lack  of  CITES-implementing 
legislation  at  a  national  level 
(Government  of  .Nepal  1999)  In  its 
national  report  to  the  international 
Workshop  on  Conservation  and  Ciontrol 
of  Trade  in  Tibetan  Antelope  in  October 
1999.  the  Government  of  Nepal 
indicated  that  it  had  recently  prepared 
CITES-implementing  legislation,  vshich 
was  awaiting  approval  by  the 
Government  (Government  of  Nepal 
1999),  That  legislation  apparentlv  had 
not  vet  been  enacted  as  of  the  46th 
Meeting  of  the  CITES  Standing 
Committee  (SC)  in  March  2002  (SC46 
Doc    111) 

In  India,  the  chiru  is  listed  on 
Schedule  I  of  the  Wildlife  Protection 
Act  (1972).  which  prohibits  hunting  and 
trade  in  any  part  of  the  species  (Wright 
and  Kumar  1997)  The  northern  Indian 
State  of  lammu  and  Kashmir  has  a 
separate  wildlife  act.  The  lammu  and 
Kashmir  Wild  Life  Protection  A(  t  (1978) 
(J&K  .^ct).  which  is  independent  of 
national  law   CChiru  are  listed  on 
Schedule  II  of  the  I&K  Act  Trade  in 
Schedule  II  spec-es.  inc  luding 
shahtoosh.  is  permitted  under  certain 
conditions.  The  J&K  Act  specifies  that 
state  permission  is  required  to  possess 
Schedule  II  wildlife  prtjducts.  that 
unlicensed  dealers  are  prohibited  from 
selling  these  products,  and  that  licensed 
dealers  are  required  to  report  to  the 
government  anv  import  of  Schedule  II 
animal  products  (Ginsberg  ft  ui    1999) 
Despite  the  fact  that  no  shahlofish 
dealers  have  ever  been  licensed 


(Government  of  India  1999).  the 
production  and  sale  of  shahtoosh 
shawls  and  other  products  have 
1  ontinued  in  [ammu  and  Kashmir.  On 
Ma\   1.  2()()().  in  response  to  public 
interest  litigation  filed  by  the  Wildlife 
Protection  Society  of  India  (WPSI).  the 
High  (iourt  of  lammu  and  Kashmir  niled 
that  the  shahtoosh  trade  was  in 
violation  of  the  J&K  Act.  CITES,  and 
India's  Export-Import  Policy  (IFAW/ 
WTl  2001 )  The  Government  of  [ammu 
and  Kashmir  set  about  to  bring  its  law 
into  compliance  with  national 
legislation  ^n\d  CITES,  but  that  has  not 
vet  b(?en  completed,  and  the  shahtoosh 
trade  has  continued.  In  May  2001.  WPSI 
and  WTI  filed  a  contempt  of  court 
petition  against  the  lammu  and  Kashmir 
tidVHriuiU'iit 

.Sale  of  sfiahtoosh  shawls  occurs 
elsewhere  in  India  as  well,  although 
prohibited  bv  national  law.  And.  despite 
the  fact  that  CITES  and  India's  Customs 
Law  prohibit  the  commercial  import 
and  e.xport  of  shahtoosh  and  shahtoosh 
products,  raw  shahtoosh  fiber  still 
enters  India  and  finished  products  still 
leave   Indian  authorities  have  made  a 
number  of  seizures  of  raw  fiber  and 
finished  products  over  the  years  (Wright 
and  Kumar  1997.  (iovernment  of  India 
1999).  but.  because  of  the  conflict  with 
lammu  and  Kashmir,  have  been  unable 
to  end  the  production  of  shahtoosh 
products. 

In  the  Cnit€>d  States,  the  Appendix-I 
listing  for  the  Tibetan  antelope  has  not 
b«^n  aiie(iuate  to  control  the  import  and 
sale  of  shahtoosh  products.  Although 
several  investigations  have  revealed  a 
market  for  shahtoosh  products  in  the 
Cnited  States,  the  first  successful 
prosecution  was  in  2001   On  May  29. 
2001.  a  Los  Angeles-based  clothier 
agreeci  to  pay  a  Si 75,000  civil 
settlement  for  imfiorting  and  selling 
shahtoosh  shawls  in  violation  of  the 
ESA  and  the  Lacey  Act  (Press  Release 
from  the  C  S   Attorney's  Office.  District 
of  New  lerst-y.  date<l  Ma\  29,  2001). 

CITES  provisions  of  the  Endangered 
Species  .\{\  prohibit  engaging  in  trade 
contrary  to  CCITES  and  the  possession  of 
anv  specimen  traded  contrary  to  CITES. 
Thus,  once  a  shahtoosh  shawl  is 
successfully  smuggled  into  the  L'nited 
States,  enforcement  ufficjers  must  prove 
the  unlawful  import  in  order  to  seize 
that  shawl    Listing  the  Tibetan  antelope 
under  the  Act  would  prohibit  the  sale  or 
offering  for  sale  of  shahtoosh  products 
in  interstate  or  foreign  commerce  This 
wiiuld  gi\'e  r   S.  (irosei  utors  additional 
means  of  fighting  shahtoosh  smuggling 
and  the  illegal  market  within  the  United 
States. 


E.  Other  Natural  or  Manmade  Factors 

Tibetan  antelope  are  known  to  have 
died  from  exposure  and  malnutrition 
associated  with  severe  winter  weather 
(Schaller  1998).  A  blizzard  in  Qinghai 
Province  killed  a  disproportionate 
number  of  young  and  yearlings,  and 
resulted  in  reproductive  failure  in  the 
following  year. 

Summary  of  Findings 

The  Service  has  reviewed  the 
information  presented  in  the  original 
petition,  the  literature  cited  in  that 
petition,  all  public  comments  received, 
and  other  available  literature  and 
information.  On  the  basis  of  the  best 
scientific  and  commercial  information 
available,  the  Service's  12-month 
finding  is  that  the  petitioned  action  is 
warranted.  The  best  available 
information  indicates  that  the  total 
population  of  Tibetan  antelope  has 
declined  drastically  over  the  past  three 
decades.  This  decline  has  resulted 
primarily  from  overutilization  for 
commercial  purposes  and  the 
inadequacy  of  existing  regulatory 
mechanisms.  Habitat  impacts,  especially 
those  caused  by  domestic  livestock 
grazing,  appear  to  be  a  contributory 
factor  in  the  decline,  and  could  have 
potentially  greater  impacts  in  the  near 
future.  Accordingly,  we  herein  propose 
to  list  the  Tibetan  antelope  as 
endangered  throughout  its  range, 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended.  Public  comments 
on  this  proposed  rule  will  be  solicited, 
as  will  peer  review  {see  subsequent 
sections  of  this  Federal  Register 
document). 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  c;ertain  practices.  Recognition 
through  listing  results  in  public 
awareness,  and  encourages  and  results 
in  conservation  actions  by  Federal  and 
State  governments,  private  agencies  and 
groups,  and  individuals. 

Section  7(a)  of  the  Act.  as  amended, 
and  as  implemented  by  regulations  at  50 
CFR  part  402,  requires  Federal  agencies 
to  evaluate  the  impact  of  their  actions 
within  the  United  States  or  on  the  high 
seas  on  anv  species  that  is  proposed  or 
listed  as  endangered  or  threatened,  and 
on  critical  habitat  of  an  endangered  or 
threatened  species,  if  any  is  designated. 
Bec;ause  the  Tibetan  antelope  is  not 
native  to  the  United  States,  we  are  not 
proposing  to  designate  critical  habitat 
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for  the  species,  in  accordance  with  50 
CFR  424.12(h).  With  respect  to  the 
Tibetan  antelope,  no  Federal  activities, 
other  than  the  issuance  of  CITES  import 
and  export  permits,  are  currently 
required.  Listing  of  the  Tibetem  antelope 
as  endangered  imder  the  Act  would 
require  the  issuance  of  ESA  import  and 
export  permits  by  the  Service's  Division 
of  Management  Authority  (DMA),  and 
consequently  a  consultation  with  the 
Service's  Division  of  Scientific 
Authority  (DSA)  under  Section  7  of  the 
Act  prior  to  the  issuance  of  any  permit. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of 
prohibitions  and  exceptions  that 
generally  apply  to  all  endangered 
wildlife.  The  prohibitions,  codified  at 
50  CFR  17.21,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take  (includes 
harass,  harm,  pursue,  himt,  shoot, 
wound,  kill,  trap,  capture,  or  collect;  or 
to  attempt  any  of  these),  within  U.S. 
territory  or  on  the  high  seas,  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  a  commercial  activity,  or 
sell  or  offer  for  sale  in  interstate  or 
foreign  commerce,  any  listed  species.  It 
also  is  illegal  to  possess,  sell,  deliver, 
carry,  transport,  or  ship  any  such 
wildlife  that  has  been  taken  illegally. 
Certain  exceptions  apply  to  employees 
or  agents  of  the  Service,  and  State 
conservation  agencies.  The  interstate 
commerce  prohibitions  will  be 
especially  useful  to  the  Service's  efforts 
to  curtail  any  illegal  shahtoosh  trade 
within  the  United  States. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circmnstances. 
Regulations  governing  permits  are 
codified  at  50  CFR  17.22  and  17.23. 
Such  permits  are  available  for  scientific 
research  purposes,  for  enhancement  of 
the  propagation  or  survival  of  the 
species,  and/or  for  incidental  take  in  the 
course  of  otherwise  lawful  activities. 
Because  the  Tibetan  antelope  is  listed  in 
Appendix  I  of  CITES,  a  CITES  permit  is 
already  required  for  import  to  or  export 
from  the  United  States.  Under  this 
rulemaking,  an  ESA  permit  would  also 
be  required  for  import  or  export  of 
Tibetan  antelopes  to  the  United  States. 
Prior  to  issuance  of  a  permit,  DMA 
would  need  to  consult  with  DSA  under 
Section  7  of  the  Act,  as  well  as  make  its 
own  determination  that  the  application 
satisfies  the  permit-issuance  criteria 
[i.e.,  research  or  enhancement  of 
propagation  or  survival). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 


be  based  on  the  most  accurate  and  up- 
to-date  information  possible.  Therefore, 
comments  or  suggestions  from  the 
public,  other  concerned  governmental 
agencies,  the  scientific  community, 
industry,  or  any  other  interested  party 
concerning  this  proposed  rule  are 
hereby  solicited.  Comments  particularly 
are  sought  concerning  biological, 
commercial  trade,  or  other  relevant  data 
concerning  any  threat  to  this  species. 
Final  action  on  this  proposed  rule  will 
take  into  consideration  the  comments 
and  any  additional  information  received 
by  the  Service,  and  such 
communications  may  lead  to  a  final 
action  that  differs  from  this  proposal. 

Our  practice  is  to  mal.e  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Commenters  may  request  that  we 
withhold  their  home  addresses,  and  we 
will  honor  these  requests  to  the  extent 
allowable  by  law.  In  some 
circumstances,  we  may  also  withhold  a 
commenter's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  or  address,  you  must  state  this 
request  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  To  the 
extent  consistent  with  applicable  law, 
we  will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  comment  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

The  Endangered  Species  Act  provides 
for  one  or  more  public  hearings  on  this 
proposal,  if  requested.  Requests  must  be 
received  within  45  days  of  the  date  of 
the  publication  of  this  proposal  in  the 
Federal  Register.  Such  requests  must  be 
made  in  writing  and  be  addressed  to: 
Chief,  Division  of  Scientific  Authority, 
4401  North  Fairfax  Drive,  Room  750. 
Arlington,  Virginia  22203. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1,  1994  (59  FR 
34270),  we  will  seek  expert  opinions  of 
at  least  three  appropriate  independent 
specialists  regarding  this  proposed  rule. 
The  purpose  of  such  review  is  to  ensure 
that  listing  decisions  are  based  on 
scientifically  sound  data,  assumptions. 
and  analysis.  We  will  send  copies  of 
this  proposed  rule  immediately 
following  publication  in  the  Federal 
Register  to  these  peer  reviewers. 


National  Environmental  Policy  Act 

We  have  determined  that  ^ 

Environmental  Assessments  and 
Environmental  Impact  Statements,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  .^ 

Paperwork  Reduction  Act  of  1995 

This  rule  contains  no  new 
information  collection  requirements 
under  the  Paperwork  Reduction  Act  of 
1995.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
Control  Number. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  vve  hereby  propose  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PARTI  7— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  CSC.  1361-1407;  16  U.S.C. 
1531-1544^  ler.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

2.  Section  17.n(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  MAMMALS,  to  the  List  of 
Endangered  and  Threatened  Wildlife: 


§17.11 
wildlife. 


(h) 


Endangered  and  threatened 


Species 


Common  name 


Mammals 


Scientific  name 


,  y^^^^^K^'^  P"^"""  Q,  ,  vA/honic.oH     Critical  habi-         Special 

Histoiic  range  lalion  where  endan-       Status       when  listed  j^j  ^|gg 

gered  or  threatened 


Antelope.  Tlt)etan 
(Chiru) 


Pantholops 
hodgsomi. 


Chir^a   India   Nepal       Entire 


NA 


NA 


Datf-d    .-\ugu-<!  2  1    2'J(J3. 
Marshall  P.  (ones. 

Df'initx  Director.  Fish  and  Wildlife  Service. 
IFR  Doc    I)  ,-25207  Filed  10-3-03:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
commitlee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-07a-1] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Standard 
Requirements  for  Bovine  Virus 
Diarrt>ea  and  Bovine  Rhinotrachettis 
Vaccines 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of 
regulations  for  the  interstate  movement 
of  plants  and  plant  products  from  the 
District  of  Coliunbia. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  December 
5,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original 'and 
three  copies)  to:  Docket  No.  03-078-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  03-078-1.  If  you 
use  e-mail,  address  your  comment  to 
reguIations@aphis.  usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-078-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 


room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  the  regulations 
for  the  interstate  movement  of  plants 
and  plant  products  from  the  District  of 
Columbia,  contact  Mr.  Jonathan  Jones, 
Staff  Officer,  Pest  Detection 
Management  Programs,  PPQ,  APHIS, 
4700  River  Road  Unit  134,  Riverdale. 
MD  20737;  (301)  734-5038.  For  copies 
of  more  detailed  information  on  the 
information  collection,  contact  Mrs. 
Celeste  Sickles,  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
7477. 

SUPPLEMENTARY  INFORMATION: 

Title:  District  of  Columbia  Plant 
Health  Certificate. 

OMB  Number:  0579-0166. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  Under  the  Plant  Protection 
Act  (7  U.S.C.  7701-7772),  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  is  responsible  for  facilitating 
the  interstate  movement  of  agricultural 
products  and  commodities  in  ways  that 
will  reduce  the  risk  of  disseminating 
plant  pests  and  noxious  weeds. 

The  regulations  in  7  CFR  part  302, 
"District  of  Columbia;  Movement  of 
Plants  and  Plant  Products,"  set  out 
procedures  for  the  inspection  and 
certification  of  plants  and  plant 
products  moving  interstate  from  the 
District  of  Columbia.  The  regulations 
provide  that,  whenever  inspection  and 
documentation  of  plants  or  plant 
products  are  required  by  Federal  or 
State  laws  or  regulations  prior  to  the 
interstate  movement  of  those  plants  or 
plant  products,  APHIS  will  provide 
those  services.  APHIS,  rather  than  the 
District  of  Columbia,  provides  those 
services  because  the  District  of 
Columbia,  unlike  most  States,  has  no 
official  plant  protection  service.  The 


form  APHIS  uses  to  certify'  the  plant 
pest  status  of  plants  or  plant  products  to 
be  moved  interstate  from  the  District  of 
Columbia  is  the  District  of  Columbia 
Plant  Health  Certificate. 

We  are  asking  the  Office  of 
Management  cmd  Budget  (OMB)  to 
approve  our  use  of  this  form  for  an 
additional  3  years  in  connection  with 
our  program  to  prevent  the  interstate 
spread  of  plant  pests,  diseases,  and 
noxious  weeds  in  the  United  States. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  mformation  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies;  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  0.2 
hours  per  response. 

Respondents:  Shippers,  growers  of 
plants  and  plant  materials. 

Estimated  annual  number  of 
respondents:  4. 

Estimated  annual  number  of 
responses  per  respondent:  50. 

Estimated  annual  number  of 
responses:  200. 

Estimated  total  annual  burden  on 
respondents:  40  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 


17<ulava1     D«xn<!*<>»  /\7n1       RQ       \^r 
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Dune  in  Washington,  OC,  this  30th  day  of 
September  2003. 
Kevin  Shea, 

Ai  n/!",'  AJnilnistmtnr,  Animal  and  Plant 

Hi\ilth  In^fifrtinn  S.^n'/re. 

jFK  l)i»    II  i-jTj.").i  Filed  10-3-OJ.  8.45  ami 
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DEPARTMEhfT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  Inspection 
Service 

[Docket  No.  03-079-1] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

agency:  Animal  and  Plant  Hf.ilth 
Inspection  Service,  USDA 
ACTION:  Extension  of  approval  of  an 
information  colhK'tion:  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  199,5.  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approxal  of  an 
information  riollec  tion  in  support  of 
regulations  for  the  importation  nf  fruits 
and  vegetables 

DATES:  We  will  consuler  all  comments 
that  we  receive  on  or  before  December 
5.  2003 

ADDRESSES:  You  mav  submit  comments 
bv  postal  mail/commercial  deliverv  or 
bv  e-mail   If  vou  use  postal  mail' 
commercial  deliverv.  please  senti  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  .No.  0.1-()7t>-l, 
Regulatory-  .'\nalvsis  and  Development. 
PPD.  APHIS,  Station  3C71.  4700  River 
Road.  Unit  118.  Riverdale.  MD  i07.37- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No  03-079-1.  If  vou 
use  e-mail,  address  your  comment  to 
regulations'&aphis.usda.gnv  Your 
comment  must  be  contained  in  the  bodv 
of  vour  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-079-1"  on  the  subie"^t  line 

You  mav  read  an\  comments  that  \\>' 
receive  on  this  docket  in  our  reading 
room  The  reading  room  is  located  in 
room  1141  of  the  I'SDA  South  Building. 
14th  Street  and  Independence  .AN-enue, 
SVV..  Washington.  D(!  Normal  reading 
room  hours  are  8  dsi]   to  4:30  p.m.. 
Monday  through  Fridav.  t-xcept 
holidays.  To  be  sure  someone  is  there  tn 
help  you,  please  call  (2f)2)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  .APHIS  dockets,  are 


availabl"  on  the  Internet  at  http:// 

i\'w\v(if>his  usda  gov/ppd/rad/ 
wfhn'por  htmi 

FOR  FURTHER  INFORMATION  CONTACT:  For 

informatn)n  regarding  regulations  for 
the  importation  of  fruits  and  vegetables, 
contac  t  Dr  Paul  (iadh.  Import 
Specialist.  Phvtosanitarv  Issues 
Management  team.  PI'Q.  APHIS.  4700 
River  Road.  I'liit  140.  Riverdale,  MD 
207.(7;  (301)  734-5210.  For  copies  of 
more  detailed  information  on  the 
information  t:ollection.  contact  Mrs. 
Celeste  Si(  kles.  .APHIS'  Information 
Collection  Coordinator,  at  1301J  734- 
7477. 

SUPPLEMENTARY  INFORMATION: 

Titlf^  Import.ition  nf  Fruits  and 
Vegetables. 

OMB  \'umhcr:  057SM)138. 

Tvpp  of  Ht'Cjiir^t:  Extension  of 
approval  of  an  information  collection. 

Ahstriu  t    Tht'  I'nited  States 
Department  of  Agriculture  is 
responsible  for  preventing  plant  pests 
from  entering  the  I'nited  .States, 
[)re\  t'liting  tht'  spread  of  pests  ncjt 
widelv  distributed  within  the  I'nited 
States,  and  eradicating  plant  pests  when 
feasible.  I'nder  the  Plant  Protecfifin  Act 
(7  U.S.C   7701-7772).  the  Animal  and 
Plant  Health  Inspection  Servi(.e,  among 
other  things,  is  responsible  for  carrying 
out  this  mission. 

The  regulations  iii  'Subpart — Fruits 
and  Vegetables  "  (7  CFR  319.56  through 
3  19  56-8)  prohibit  or  restrict  the 
iniportatinn  of  fruits  and  vegetables  into 
the  United  States  from  certain  parts  of 
the  world  to  prevent  th(!  introduc:tion 
and  spread  of  plant  pests  that  are  new 
to  iir  not  widel\  distributed  within  the 
United  States. 

Before  entering  the  United  States, 
(  ertam  fruits  and  vegetables  from 
various  foreign  countries  are  subject  to 
inspection  and  disinfection  at  their  port 
nf  first  arrival  to  ensure  that  no  plant 
pests  are  inadvertenth'  brought  into  the 
United  States.  These  precautions,  along 
with  other  requirements,  ensure  that 
these  articles  can  be  imported  into  the 
I  'nited  St.ittvs  with  mini;nal  risk  of 
uitrnducing  t^xotic  plant  pests  such  as 
fruit  Hies. 

■Mlowing  these  fruits  and  vegetables 
to  be  imported  necessitates  the  use  of 
certain  information  collection  activities 
inr  hiding  the  completion  of  import 
[)ermits.  phvtosanitarv  inspection 
certificates,  and  fruit  llv  monitoring 
records. 

We  are  asking  the  ( )ffi(:e  of 
Management  and  Budget  (OMB)  to 
approve  our  use  of  these  information 
collection  ac  tivities  for  an  additional  3 
vears  in  coiiiie(:ti(m  with  our  efforts  to 


prevent  an  introduction  of  fruit  flies  or 
other  plant  pests  into  the  United  States. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affec;ted  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
r:ollected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies;  e.g..  permitting  electronic 
submission  of  responses. 

EstimatP  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
0.2807  hours  per  response. 

Respondents:  U.S.  importers  of  fruits 
and  vegetables;  plant  health  officials  of 
exporting  countries. 

Estimated  annual  number  of 
respondents:  150. 

Estimated  annual  number  of 
responses  per  respondent:  76. 

Estimated  annua]  number  of 
responses:  11,400. 

Estimated  total  annual  burden  on 
respondents:  3,200  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
mav  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dune  ill  Washington.  DC.  this  30th  day  of 
,Si'[]ti'niber.  200:i. 
Kevin  Shea, 

Ai  tin^  Ailniinislnitor.  Animiil  anil  Plant 
Hvalth  Inspt-rtion  Smii  r. 
IFK  Do(  ,  0:i-2.52.")4  Filed  10-3-03:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-084-1] 

Big  Cat  Symposia;  Animal  Care 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  informational 
meetings. 

SUMMARY:  This  is  a  notice  to  animal 
exhibitors,  dealers,  transporters, 
researchers,  animal  protection  groups, 
industry  groups,  and  other  interested 
persons  that  we  are  holding  a  series  of 
educational  symposia  to  present  current 
information  on  the  care  and 
maintenance  of  exotic  big  cats.  This 
notice  provides  the  agenda  for  the 
symposia  and  information  on  the 
location  and  dates  of  the  next  two 
symposia. 

DATES:  The  next  symposium  will  be 
held  in  Columbus,  OH,  on  Wednesday, 
November  19,  2003.  The  following 
symposium  will  be  held  in  Sarasota,  FL, 
on  Wednesday,  January  7,  2004.  Each 
symposium  will  be  held  from  8  a.m.  to 
5  p.m.  Preregistration  is  requested  for 
both  symposia.  Parties  wishing  to  attend 
may  preregister  by  e-mailing 
ACE@aphis.usda.gov  or  by  calling  the 
Animal  Care  headquarters  office  at  (301) 
734-7833.  The  preregistration  deadline 
for  the  Columbus  meeting  is  October  15, 
2003;  for  the  Sarasota  meeting,  the 
deadline  is  December  15,  2003. 

On-site  registration  will  take  place 
from  7:30  a.m.  to  8:30  a.m.  on  the  day 
of  each  symposium. 
ADDRESSES:  The  symposia  will  be  held 
at  the  following  locations: 

1 .  Columbus,  OH:  Greater  Columbus 
Convention  Center,  400  North  High 
Street,  Columbus.  OH  43215,  (800)  626- 
0241. 

2.  Sarasota,  FL:  Holiday  Irm  Airport 
and  Marina,  7150  North  Tamiami  Trail, 
Sarasota,  FL  34243,  (888)  818-2781. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  agenda  of  the 
symposia,  contact  Dr.  Barbara  Kohn, 
Senior  Staff  Veterinarian,  Animal  Care, 
4700  River  Road  Unit  84.  Riverdale,  MD 
20737-1234;  (301)  734-7833.  Dr.  Kohn 
may  be  contacted  by  e-mail  at 
ACE@aphis.  usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  is  announcing  a  series 
of  educational  symposia  on  the  care  and 
maintenance  of  exotic  big  cats.  The 
symposia  will  give  Animal  Care  an 
opportunity  to  disseminate  information 
on  various  topics  that  are  key  to  the 


successful  management  and  handling  of 
exotic  big  cats.  The  symposia  will  be 
held  in  various  geographical  locations  to 
facilitate  attendance  by  regulated  parlies 
that  maintain  these  animals. 

The  first  symposium  was  held  on 
Wednesday,  March  26.  2003,  at  the 
Ramada  Plaza  Hotel,  Fort  Worth,  TX, 
and  the  second  symposium  was  at 
Sam's  Town  Hotel,  Las  Vegas,  NV.  on 
April  30,  2003.  The  next  two  symposia 
will  be  held  on  November  19,  2003.  at 
the  Greater  Columbus  Convention 
Center.  Columbus,  OH,  and  on  January 
7,  2004,  at  the  Holiday  Inn  Airport  and 
Marina,  Sarasota,  FL.  We  plan  to  hold 
similar  symposia  at  some  time  during 
2004  in  another  location  in  the  Midwest 
and  in  the  Washington,  DC, 
ntetropolitan  area. 

The  symposia  have  been  developed  to 
provide  current  information  and  ideas 
on  a  variety  of  topics.  Each  symposium 
will  follow  the  same  agenda,  with 
possible  minor  modifications.  The 
symposia  will  start  with  general 
sessions,  followed  by  breakout  sessions 
allowing  more  interaction  between 
speakers  and  attendees.  The  agenda  for 
these  symposia  is: 
7:30  a.m. -8:30  a.m. — Registration. 
8  a.m.-ll:30  a.m. — General  Session. 

Welcome. 

Nutrition. 

Veterinary  Care  and  Tranquilization. 

Transportation. 

New  Training  Methods. 
11:30  a.m.-l  p.m. — Lunch  Break  (on 

own). 
1  p.m.-2:30  p.m. — Concurrent  Breakout 
Session  #1. 

Explaining  APHIS  Regulations. 

Nutrition/Zootrition. 

Heat  Budgets  and  Shade  (avoiding 
overheating  and  overcooling). 
2:45  p.m.— 4:15  p.m. — Concurrent 
Breakout  Session  #2. 

Training. 

Veterinary  Care  Issues. 

Fixed  Exhibit  Enclosure  Design. 
4:15  p.m.-5  p.m. — Questions  and 
Answers;  Closing. 

Notices  of  these  symposia  are  being 
sent  to  current  Animal  Welfare  Act 
licensees  v/ith  exotic  big  cats.  This 
notice  is  also  available  on  the  Internet 
at  http://www.aphis.usda.gov/ac,  the 
Animal  Care  Web  site.  Copies  of  a 
brochure  containing  the  information  in 
this  aimouncement  can  also  be 
requested  by  calling  the  Animal  Care 
headquarters  office  at  (301)  734-7833  or 
by  e-mailing  a  request  to 
ACE@aphis.usda.gov. 

Please  note  that  these  symposia  are 
being  held  to  provide  and  disseminate 
information  on  the  care  and 
maintenance  of  big  exotic  cats  under  the 


Animal  Welfare  Act.  There  will  be  no 
opportunity  at  these  symposia  to  submit 
formal  comments  on  proposed  rules  cr 
other  regulator}^  initiatives. 

Preregistration 

Preregistration  is  requested  by  calling 
the  Animal  Care  headquarters  office  at 
(301)  734-7833  or  by  e-mailing  Animal 
Care  at  ACE@aphis.usda.gov  and 
providing  your  name,  number  of 
attendees,  phone  number,  and  e-mail 
address  or  other  contact  address.  This 
information  is  needed  so  we  may  inform 
registrants  in  a  timely  manner  if  any 
changes  are  made  to  the  schedules  of 
the  symposia.  Please  preregister  for  the 
Columbus  symposium  by  October  15. 
2003,  and  for  the  Sarasota  symposium 
by  December  15.  2003. 

Travel  and  Lodging  Information 

All  attendees  are  responsible  for  their 
own  travel  and  lodging.  No  rooms  have 
been  reserved  for  attendees  at  the 
symposium  hotels  or  any  other  hotels. 

Done  in  Washington.  DC.  this  30th  dav  of 
September  2003. 
Kevin  Shea, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Sen  ice 
|FR  Doc.  03-25256  Filed  10-3-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-083-1] 

Fiscal  Year  2004  Reimbursable 
Overtime  Charges  and  Veterinary 
Services  User  Fees 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  pertains  to 
reimbursable  overtime  charged  for 
Sunday,  holiday,  or  other  overtime  work 
performed  in  connection  with  the 
inspection,  laboratory  testing, 
certification,  or  quarantine  of  certain 
articles  and  to  user  fees  for  import-  and 
export-related  services  provided  for 
animals,  animal  products,  birds,  germ 
plasm,  organisms,  and  vectors.  The 
purpose  of  this  notice  is  to  remind  the 
public  of  the  reimbursable  overtime 
charges  and  user  fees  for  fiscal  year 
2004  (October  1,  2003.  through 
September  30,  2004). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  Plant  Protection 
and  Quarantine  program  operations, 
contact  Mr.  Michael  Caporaletti,  Senior 
Program  Analyst,  Quarantine  Policy 
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Analysis  and  Support.  PPQ,  APHIS. 
4700  River  Road  Unit  60,  Riverdale.  MD 
20737-1231; (301)  734-5781. 

For  information  concerning 
Veterinary  Services  program  operations, 
contact  Dr.  Gary  Colgrove.  Chief  Staff 
Veterinarian.  National  Center  for  Import 
and  Export.  VS,  APHIS,  4700  River 
Road  Unit  38.  Riverdale,  MD  20737- 
1231; (301)  734-4356. 

For  information  concerning 
reimbursable  overtime  rate  and  user  fee 
development,  contact  Mrs.  Kris  Caraher, 
User  Fees  Section  Head.  Financial 
Services  Branch.  FSSB.  FMD,  MRP-BS, 
APHIS.  4700  River  Road  Unit  54. 
Riverdale.  MD  20737-1232;  (301)  734- 
5901. 
SUPPt.EMENTARY  INFORMATION: 

(Note:  In  March  2003,  the  agricultural 
import  and  entry  inspection  activities  that 
had  been  pprformed  by  employees  of  the 
Animal  and  Plant  Health  Inspection  Service 
(APHIS)  were  transferred  to  the  Department 
of  Homeland  Security  (DHS)  The  regulations 
cited  in  this  notice  have  not  yet  been  updated 
to  reflect  this  change,  so  in  the  interests  of 
consistency  with  those  regulations,  this 
notice  continues  to  reftr  to  ".\PHIS 
employees"  and  services  provided  or  work 
performed  by  APHIS  employees.  Readers 
should  be  aware,  however,  that  DHS 
personnel  are  currently  performing  certain  of 
the  agricultural  import  and  entry  inspection 
activities  discussed  in  this  notice  for  which 
overtime  charges  or  user  fees  are  applicable.) 

ReimbursaUe  Overtime  Charges 

The  regulations  in  7  CFR  chapter  III 
and  9  CFR  chapter  I.  subchapters  D  and 
G,  require  inspection,  laboratory  testing, 
certification,  or  quarantine  of  certain 
animals,  poultry,  animal  byproducts, 
germ  plasm,  organisms,  vectors,  plants, 
plant  products,  or  other  regulated 
commodities  or  articles  intended  for 
importation  into,  or  exportation  from, 
the  Uiiited  States.  With  some 
exceptions,  when  these  services  must  be 
provided  by  an  APHIS  employee  on  a 
Simday  or  on  a  holiday,  or  at  any  other 
time  outside  the  APHIS  employee's 
regular  duty  hours,  the  Government 
charges  an  hourly  overtime  fee  for  the 
services  in  accordance  with  7  CFR  part 
354  and  9  CFR  part  97 

In  a  final  rule  published  in  the 
Federal  Register  on  July  25,  2002  (67  FR 
48519-48525,  Docket  No.  00-087-2), 
and  effective  August  11,  2002,  we 
established,  for  fiscal  years  2002 
through  2006  and  beyond,  reimbursable 
overtime  rates  for  Sunday,  holiday,  or 
other  overtime  work  performed  by 
APHIS  employees  for  any  person,  firm, 
or  corporation  having  ownership, 
custody,  or  control  of  animals,  poultry, 
animal  byproducts,  germ  plasm, 
organisms,  vectors,  plants,  plant 
products,  or  other  regulated 


commodities  or  articles  subject  to 
inspection,  laboratory  testing, 
certification,  or  quarantine.  In  this 
dociiment  we  are  providing  notice  to  the 
public  of  the  reimbursable  overtime  fees 
for  fiscal  vear  2004  (October  1,  2003, 
through  September  30,  2004). 

Under  the  regulations  in  7  CFR 
354.1(a)  and  9  CFR  97.1(a),  any  person, 
firm,  or  corporation  having  ownership, 
custody,  or  control  of  plants,  plant 
products,  animals,  animal  byproducts, 
or  other  commodities  or  articles  subject 
to  inspection,  laboratory  testing, 
certification,  or  quarantine  who  requires 
the  services  of  an  APHIS  employee  on 
a  Sunday  or  holiday,  or  at  any  other 
time  outside  the  regular  tour  of  duty  of 
that  employee,  shall  sufficiently  in 
advance  of  the  period  of  Sunday, 
holiday,  or  overtime  service  request  the 
APHIS  inspector  in  charge  to  furnish  the 
service  during  the  overtime  or  Sunday 
or  holiday  period,  and  shall,  for  fiscal 
year  2004,  pay  the  Government  at  the 
rate  listed  in  the  following  table: 

Overtime  for  Inspection,  Labora- 
tory Testing,  Certification,  or 
Quarantine  of  Plants,  Plant 
Products,  Animals,  Animal  Prod- 
ucts OR  Other  Regulated  Com- 
modities 


Outside  the  employee's  nor- 
mal tour  of  duty 


Monday  through  Saturday 

and  holidays 

SurKlays     


Overtime  rates 

(per  hour)  Oct. 

1 ,  2003-Sept. 

30,  2004 


$48.00 
63.00 


As  specified  in  7  CFR  354.1(a)(l)(iii) 
and  9  CFR  97.1(a)(3),  the  overtime  rates 
to  be  charged  in  fiscal  year  2004  to 
owners  or  operators  of  aircraft  at 
airports  of  entry  or  other  places  of 
inspection  as  a  consequence  of  the 
operation  of  the  aircrajft,  for  work 
performed  outside  of  the  regularly 
established  hours  of  service  will  be  as 
follows: 

Overtime  for  Commercial  Airune 
Inspection  Services  ■" 


Outside  ttie  employee's  nor- 
mal  tour  of  duty 


Overtime  rates 

(per  hour)  Oct 

1 ,  2003-Sept 

30.2004 


Morxjay  through  Saturday 

arKl  holidays 

Surxlays 


$39  00 
51  00 


'  These     charges     exclude     administrative 
overt»ead  costs 

A  minimum  charge  of  2  hours  shall  be 
made  for  any  Sunday  or  holiday  or 
unscheduled  overtime  duty  performed 


by  an  employee  on  a  day  when  no  work 
was  scheduled  for  him  or  her,  or  which 
is  performed  by  an  employee  on  his  or 
her  regular  workday  beginning  either  at 
least  1  hour  before  his  or  her  scheduled 
tour  of  duty  or  which  is  not  in  direct 
continuation  of  the  employee's  regular 
tour  of  duty.  In  addition,  each  such 
period  of  Sunday  or  holiday  or 
unscheduled  overtime  work  to  which 
the  2-hour  minimum  charge  provision 
applies  may  include  a  commuted 
traveltime  period  (see  7  CFR  354.1(a)(2) 
and  9  CFR  97.1(b)). 

User  Fees  for  Import-  and  Export- 
Related  Veterinary  Services 

APHIS  charges  user  fees  for  import- 
and  export-related  veterinary  services. 
The  regulations  in  9  CFR  part  130  list 
user  fees  for  import-  and  export-related 
services  provided  by  APHIS  for  animals, 
animal  products,  birds,  germ  plasm, 
organisms,  and  vectors. 

These  user  fees  are  authorized  by 
§  2509(c)(1)  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990,  as 
amended  (21  U.S.C.  136a).  APHIS  is 
authorized  to  establish  and  collect  fees 
that  will  cover  the  cost  of  providing 
import-  and  export-related  services  for 
animals,  animal  products,  birds,  germ 
plasm,  organisms,  and  vectors. 

On  August  28,  2000,  we  published  in 
the  Federal  Register  (65  FR  51997- 
52010,  Docket  No.  97-058-2)  a  final 
rule  that  amended  the  regulations  in  9 
CFR  part  130  by  adjusting  our  user  fees 
for  import-  and  export-related  services 
that  we  provide  for  animals,  animal 
products,  birds,  germ  plasm,  organisms, 
and  vectors  and  by  setting  user  fees  for 
these  services  for  fiscal  years  2001 
through  2004  and  beyond.  (In  that  final 
rule,  we  did  not  specify  an  end  date  for 
user  fees  that  become  effective  on 
October  1,  2003  [the  begiiming  of  fiscal 
year  2004]  because  we  will  continue  to 
charge  the  fiscal  year  2004  user  fees 
until  new  user  fees  are  in  effect.) 
Additionally,  on  August  1,  2001,  we 
published  in  the  Federal  Register  (66 
FR  39628-39632,  Docket  No.  99-060-2) 
another  final  rule  that  amended  the 
regulations  by  updating  some  of  the  user 
fees  in  9  CFR  part  130.  When  we 
proposed  to  establish  the  user  fees  for 
fiscal  years  2001  through  2004  and 
beyond,  we  stated  that,  prior  to  the 
begiiming  of  each  fiscal  year,  we  would 
publish  a  notice  to  remind  the  public  of 
the  user  fees  for  that  fiscal  year.  This 
dociunent  provides  notice  to  the  public 
of  the  user  fees  for  fiscal  year  2004 
(October  1,  2003,  through  September  30, 
2004)  and  beyond.  The  specific  services 
and  user  fees  are  described  below. 

We  provide  standard  and  nonstandard 
housing,  caie,  feed,  and  handling  for 
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individual  animals  and  c  rtain  birds  ^ 
quarantined  in  APHIS-owned  or 
-operated  animal  quarantine  facilities, 
including  APHIS  Animal  Import 


Centers.  As  specified  in  §  130.2(a),  the 
daily  user  fee  for  each  animal  or  bird 
quarantined  in  APHIS-owned  or 
-operated  animal  quarantine  facilities 


receiving  standard  housing,  care,  feed, 
and  handling  for  fiscal  year  2004  and 
beyond  will  be  as  follows: 


Animal  or  bird 


User  fee 


Beginning 
Oct.  1    2003 


Birds  (excluding  ratites  and  pet  birds  imported  in  accordance  with  9  CFR  part  93): 

0-250  grams 

251-1 ,000  grams 

Over  1,000  grams 

Domestic  or  zoo  animals  (except  equines,  birds,  and  poultry): 

Bison,  bulls,  camels,  cattle,  or  zoo  animals 

All  others,  including,  but  not  limited  to,  alpacas,  llamas,  goats,  sheep,  and  swine  

Equines  (including  zoo  equines,  but  excluding  miniature  horses):. 

1st  through  3rd  day  (fee  per  day) 

4th  through  7th  day  (fee  per  day)  

8th  and  subsequent  days  (fee  per  day)  

Miniature  horses  

Poultry  (including  zoo  poultry): 

Doves,  pigeons,  quail 

Chickens,  ducks,  grouse,  guinea  fowl,  partridge,  pea  fowl,  pheasants 

Large  poultry  and  large  waterfowl,  including,  but  not  limited  to  game  cocks,  geese,  swans,  and  turkeys 
Ratites: 

Chicks  (less  than  3  months  old) 

Juveniles  (3  months  through  10  months  old) : 

Adults  (11  months  old  and  older) 


SI  75 

5  75 

13  00 

10200 

27  00 

270  00 

19500 

166  OC 

61  00 

3  50 

625 

1500 

9  25 

14  00 

27  00 

I 

Certain  conditions  or  traits,  such  as 
aggression,  may  necessitate  special 
requirements  for  certain  birds  or 
poultry.  Birds  and  poultry  receiving 
nonstandard  housing,  care,  feed,  or 
handling  to  meet  special  requirements 
may  receive  those  services  while 
quarantined  in  an  APHIS-owned  or 
-operated  quarantine  facility  at  the 
request  of  an  importer  or  as  required  by 
an  APHIS  representative.  As  specified 
in  §  130.2(b),  the  daily  user  fee  for  each 
bird  or  poultry  receiving  nonstandard 
housing,  care,  or  handling  while 
quarantined  in  an  APHIS-owned  or 
-operated  animal  quarantine  facility  for 
fiscal  year  2004  and  beyond  is  .$5.75  for 
birds  weighing  250  grams  or  less,  and 
doves,  pigeons,  and  quail;  $13  for  birds 
weighing  251  to  1,000  grams  and 


poultry  such  as  chickens,  ducks,  grouse, 
guinea  fowl,  partridge,  pea  fowl,  and 
pheasants;  and  $25  for  birds  over  1.000 
grams  and  large  poultr>-  and  large 
waterfowl,  including,  but  not  limited  to 
game  cocks,  geese,  swans,  and  turkeys. 
As  specified  in  §  130.2(c).  importers  of 
animals  or  birds  that  require  a  diet  other 
than  standard  feed  must  either  provide 
feed  or  pay  APHIS  for  feed  on  an  actual 
cost  basis,  including  the  cost  of  delivery 
to  the  APHIS-owned  or  -operated 
animal  import  center  or  quarantine 
facility. 

We  accept  requests  from  importers  to 
exclusively  occupy  a  space  at  an  APHIS 
animal  import  center.  As  specified  in 
§  130.3(a)(1),  the  monthly  user  fee  for 
exclusive  use  of  space  at  the  APHIS 
animal  import  center  in  Newburgh,  NY, 


for  fiscal  year  2004  and  beyond  is 
$59,254  to  occupy  a  space  5,396  square 
feet  in  size,  $97,764  for  a  space  8,903 
square  feet  in  size,  and  39,938  for  a 
space  905  square  feet  in  size.  Tha  fees 
listed  in  §  130.3(a)(1)  cover  all  costs  of 
quarantine-  except  feed.  The  importer 
either  provides  the  feed  or  pays  for  it  on 
an  actual  cost  basis,  including  the  cost 
of  delivery. 

We  process  applications  for  permits  to 
import  and  transport  certain  animals, 
animal  products,  organisms,  vectors, 
and  germ  plasm.  *  As  specified  in 
§  130.4,  the  user  fees  for  processing 
import  permit  applications  for  certain 
animals,  animal  products,  organisms, 
vectors,  and  germ  plasm  during  fiscal 
year  2004  and  beyond  will  be  as 
follows: 


User  fee 


Service 


Unit 


Beginning 
Oct  1 .  2003 


Import  compliance  assistance: 

Simple  (2  hours  or  less)  ^...     Per  release 

Complicated  (more  than  2  hours) Per  release 

Processing  an  application  for  a  permit  to  import  live  animals,  animal  products  or  byprod- 
ucts, organisms,  vectors,  or  germ  plasm  (embryos  or  semen)  or  to  transport  organisms 
or  vectors  ^ 

Initial  permit 

Amended  permit 

Renewed  permit  ^ 


Per  pplication  

Per  amended  application 
Per  application  


S70  00 
180  00 


94  00 
47  00 
61  00 


'  Those  animals  and  birds  subject  to  quarantine 
are  specified  in  9  CFR,  chapter  I,  subchapter  D  of 
the  regulations. 


^Paragraphs  (a)(2)  and  (c)  of  *)  130.3  specify  that 
additional  user  fees  will  be  charged  to  importers  fur 
occupancy  of  space  for  more  than  30  davs  or 
nonstandard  handling  or  care  of  animals  or  birds. 


'Those  animal  products,  organisms,  vp(tt)rs.  anil 
germ  plasm  that  require  permits  for  importation 
into  the  United  States  are  specified  in  9  CFR. 
chapter  1,  subchapter  D  of  the  regulations. 
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Service 


Unit 


Processing  an  apptication  for  a  permit  to  imporl  fetal  bovine  serum  wtien  facility  inspection 
IS  required 


Per  application 


User  fee 


Beginning 
Oct.  1,  2003 


322  00 


'  Using  Vetennary  Sen/ices  Form  16-3    Application  tor  Permit  to  Import  or  Transport  Controlled  Material  or  Organisms  or  Vectors,' 
17-129     Application  for  Import  or  In  Transit  Permit  (Animals   Animal  Semen,  Animal  Embryos,  Birds,  Poultry,  or  Hatching  Eggs)." 
2  Pennits  to  import  germ  plasm,  and  live  animals  are  not  renewable 


or  Form 


We  in.spect  live  animaLs  presented  for 
importation  or  entry  into  the  United 
States  through  a  land  border  port  along 


the  United  States-Mexico  border.  As  ports  along  the  United  States-Mexico 

specified  in  *?  1  JO  6(a),  the  user  fees  for        border  for  fiscal  year  2004  and  beyond 
inspection  of  live  animals  at  land  border     will  be  as  listed  in  the  following  table: 


Type  of  live  animal 


Per  head  user 
fee 

Beginning 
Oct   1 ,  2003 


Any  ruminants  (including  breeder  ruminants)  not  covered  below 

Feeder  

Horses,  other  than  slaughter    

In-bond  or  in-transrt   

Slaughter  


$9.00 
250 

44  00 
5.75 
3.75 


We  also  inspect  live  animdls 
presented  for  importation  into  or  entr\' 
into  the  United  States  through  a  land 
border  port  along  the  U'nited  States- 


Canada  border  As  specified  in 
t?  130  7(a).  user  fees  for  import  or  entry 
services  for  live  animals  at  land  border 
ports  along  the  United  States-Canada 


border  for  fiscal  year  2004  and  beyond 
will  be  as  follows: 


Type  of  live  animal 


Beginning 
Oct   1 ,  2003 


Per  head 
Per  head 
Per  head 

Per  head 


Animals  t)eing  imported  into  the  United  States 

Breeding  animals  (grade  animals  except  horses): 

Sheep  and  goats  

Swine  

All  others     

Feeder  animals 

Cattle  (not  including  calves)     

Sheep  and  calves     Per  head 

Swine  Per  head 

Horses  (including  registered  horses)  other  than  slaughter  and  m-lransit    Per  head 

Poultry  (including  eggs)   imported  for  any  purpose   Per  load 

Registered  animals  (except  horses) Per  head 

Slaughter  animals  lexcept  poultry)    Per  load 

Animals  transiting  '  the  United  States 

Cattle  Per  head 

Sheep  and  goats Per  head 

Swine  Per  head 

Horses  and  all  other  animals  Per  head 


$0.50 
0.75 
3.25 

1.50 

0.50 

0.25 

29  00 

50  00 

6.00 

2500 

1.50 
0.25 
0.25 
6.75 


'  The  user  tee  in  this  section  will  t>e  charged  for  m-transit  authorizations  at  the  port  where  the  authonzation  services  are  performed.  For  addi- 
tional services  provided  by  APHIS   at  any  port   the  hourly  user  fee  rate  in  §  130  30  will  apply 


We  provide  a  variety  of  other  services 
related  to  the  importation  into  or 
exportation  from  the  United  States  of 


animals,  animal  [)roduc;ts,  birds,  germ 
plasm,  organisms,  and  vectors.  As 
specified  in  §  130.8(a),  user  fees  for 


those  import-or  export-related  services 
during  fiscal  year  2004  and  beyond  are 
as  follows: 


Service 


User  fee 


Unit 


Beginning 
Oct   1 ,  2003 


Germ  plasm  being  exported  ' 
Embryo 

Up  to  5  donor  pairs 


Per  certificate 


$83.00 
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Service 


Each  additional  group  of  donor  pairs,  up  to  5  donor  pairs  per  group,  on  the  same 
certificate. 

Semen 

Release  from  export  agricultural  hold: 

Simple  (2  hours  or  less)  

Complicated  (more  than  2  hours) 


Per  group  of  donor  pairs 
Per  certificate  


Per  release 
Per  release 


User  fee 


Beginning 
Oct.  1 .  2003 


37.00 
51  00 

70.00 
180.00 


'  This  user  fee  includes  a  single  inspection  and  resealing  of  the  container  at  the  APHIS  employee's  regular  tour  of  duty  station  or  at  a  limited 
port.  For  each  subsequent  inspection  and  resealing  required,  the  hourly  user  fee  In  §  130.30  will  apply. 

I 


We  inspect  lots  of  pet  birds  *  of  U.S. 
origin  returning  to  the  United  States.  As 
specified  in  §  130.10(a),  user  fees  for  the 
inspection  of  pet  birds  of  U.S.  origin 
returning  to  the  United  States,  except 
pet  birds  of  U.S.  origin  returning  from 
Canada,  during  fiscal  year  2004  and 
beyond  are  $108  per  lot  of  birds  which 
have  been  out  of  the  United  States  for 
60  days  or  less,  and  $257  per  lot  of  pet 
birds  which  have  been  out  of  the  United 
States  for  more  than  60  days. 

We  also  provide  housing,  care,  feed, 
and  handling  for  pet  birds  quarantined 
in  APHIS-owned  or  -supervised 


quarantine  facilities.  The  daily  user  fee 
to  quarantine  pet  birds  applies  per 
isolette  and  varies  based  on  the  number 
of  pet  birds  determined  by  an  APHIS 
representative  to  be  appropriate  per 
isolette.  All  the  birds  quarantined  in  one 
isolette  are  covered  by  one  fee,  which  is 
assessed  daily  for  the  duration  of  the 
quarantine.  As  specified  in  §  130.10(b), 
the  daily  user  fee  for  each  pet  bird 
quarantined  in  an  APHIS-owned  or 
supervised  quarantine  facility  for  fiscal 
year  2004  and  beyond  is  $9.25  for  one 
pet  bird  quarantined  in  one  isolette,  $11 


for  two  pet  birds  quarantined  in  one 
isolette,  $13  for  three  pet  birds 
quarantined  in  one  isolette,  $15  for  four 
pet  birds  quarantined  in  one  isolette, 
and  $18  for  five  pet  birds  quarantined 
in  one  isolette. 

We  inspect  and  approve  various 
import  and  export  facilities  and 
establishments. 5  As  specified  in 
§  130.11,  the  user  fees  for  inspecting  and 
approving  import  and  export  facilities 
and  establishments  during  fiscal  year 
2004  and  beyond  will  be  as  listed  in  the 
following  table: 


Sen/ice 


Unit 


User  fee 


Beginning 
Oct  1 .  2003 


Embryo  collection  center  inspection  and  approval  (all  inspections  required  during  the  year 
for  facility  approval). 

Inspection  for  approval  of  biosecurity  level  three  laboratories  (all  inspections  related  to  ap- 
proving the  laboratory  for  handling  one  defined  set  of  organisms  or  vectors). 

Inspection  for  approval  of  pet  food  manufacturing,  rendering,  blending,  or  digest  facilities: 
Initial  approval 

Renewal  

Inspection  for  approval  of  pet  food  spraying  and  drying  facilities: 

Initial  approval 


Per  year  

Per  inspection. 


Renewal 


Inspection  for  approval  of  slaughter  estat>lishment: 

Initial  approval  (all  inspections)  

Renewal  (all  inspections) 

Inspection  of  approved  establishments,  warehouses,  and  facilities  under  9  CFR  parts  94 
through  96: 

Approval  (compliance  agreement)  (all  inspections  for  first  year  of  3-year  approval)  

Renewed  approval  (all  inspections  for  second  and  third  years  of  3-year  approval)  


For  all  inspections  required  dur- 
ing the  year. 

For  all  inspections  required  dur- 
ing the  year. 

For  all  inspections  required  dur- 
ing the  year. 

For  all  inspections  required  dur- 
ing the  year. 

Per  yea' 

Per  year  


Per  year 
Per  year 


$380.00 
977.00 

404.75 
289.00 

275.00 
162.00 


373.00 
32300 


398  00 
230.00 


We  endorse  export  health  certificates 
for  animals,  birds,  or  animal  products.^ 
As  specified  in  §  130.20(a),  the  user  fees 
for  each  export  health  certificate 
endorsed  for  animals,  birds,  or  animal 
products  that  do  not  require  the 
verification  of  tests  or  vaccinations, 


*  Provisions  for  the  importation  of  pet  birds  into 
the  United  States  are  specified  in  9  CFR,  chapter  I, 
subchapter  D  of  the  regulations. 

^  Requirements  for  the  inspection  and  approval  of 
various  quarantine  facilities  are  specified  in  9  CFR, 
chapter  I.  subchapter  D  of  the  regulations. 


regardless  of  the  number  of  animals, 
birds,  or  animal  products  covered  by  the 
certificate,  will  be  $32  for  animal  and 
nonanimal  products;  $30  for  hatching 
eggs;  $30  for  poultry,  including 
slaughter  poultry;  $33  for  ruminants, 
except  slaughter  ruminants  moving  to 


•^ Those  animals,  birds,  or  animal  products  that 
require  export  health  certificates  are  sptecified  in  9 
CFR,  chapter  1,  subchapter  D  of  the  regulations. 

'This  particular  fee  is  new.  and  was  established 
in  a  final  rule  that  was  published  in  the  Federal 
Register  on  August  29.  2003  (68  FR  51878-51887. 


Canada  or  Mexico;  "  $35  for  slaughter 
animals  (except  poultry  but  including 
ruminants)  moving  to  Canada  or 
Mexico:  and  $24  for  other  endorsements 
or  certifications  during  fiscal  year  2004 
and  beyond. 


Docket  .No.  02-040-2)  and  becomes  effective  on 
October  1.  2003 
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We  also  endorse  export  health 
certificates  for  animals,  birds,  or  animal 
products  that  require  verification  of 
tests  or  vaccinations  The  user  fees  for 
theae  certificates  apply  to  each  export 


health  certificate  endorsed  for  animals 
and  birds,  depending  on  the  number  of 
animals  or  birds  covered  by  the 
certificate  and  the  number  of  tests  or 
vaccinations  required.  As  specified  in 


§  130.20(b),  the  user  fees  for  each  export 
health  certificate  endorsed  for  animals 
and  birds  for  fiscal  year  2004  and 
beyond  is  as  follows: 


Numt)er  of  tests  or  vaccinations  and  number  of  animals  or  birds  on  ttie  certificate 


1-2  tests  or  vaccinations 

h4onslaughter  horses  to  Canada 

First  animal  

Each  additional  animal  

Other  animals  or  birds 

First  animal  

Each  additional  animal  ........ 

3-6  tests  or  vaccinations: 

First  animal      

Each  additional  animal     

7  or  more  tests  or  vaccinations; 

First  animal  

Each  additional  animal     


User  fee 


Beginning 
Oct   1 ,  2003 


$38.00 
4.25 

76.00 
4.25 

94.00 
7.25 

109  00 
8.50 


We  provide  certain  import-or  export- 
related  veterinary  services  at  hourly 
rates"  that  may  be  performed  during 
and  outside  of  regularly  established 
hours  of  service.  As  specified  in 
§  130.30(a),  the  user  fees  in  fiscal  year 
2004  for  import-  or  export-related 
hourly  veterinary  services  performed 
during  regularly  established  hours  of 
service,  except  those  services  covered 
by  flat  rate  user  fees,  viill  be  S84  per 
hour  or  S21  per  quarter  hour  for  each 
APHIS  employee;  the  per  service 
niiiiimum  fee  is  $25.  When  the  import- 
or  export-related  veterinary  services 


listed  in  §  130.30(a)(1)  through  (a)(13) 
are  performed  on  a  Sunday,  holiday,  or 
at  any  time  outside  of  an  APHIS 
employee's  normal  tour  of  duty,  a 
premium  rate  user  fee  is  charged.  As 
specified  in  §  130.30(b),  the  user  fees  in 
fiscal  year  2004  for  hourly  veterinary 
services  provided  at  any  time  outside  an 
employee's  normal  tour  of  duty  Monday 
through  Saturday  and  on  holidays  will 
be  Si 00  per  hour  or  $25  per  quarter 
hour  for  each  APHIS  employee,  and  the 
user  fees  for  hourly  veterinary  services 
provided  on  a  Sunday  will  be  $1 12  per 


hour  or  $28  per  quarter  hour  for  each 
APHIS  employee. 

Users  who  request  import-  or  export- 
related  services  that  are  covered  by  flat 
rate  user  fees  on  a  Sunday,  holiday,  or 
any  time  outside  of  an  APHIS 
employee's  normal  tour  of  duty,  and 
who  are  subject  to  the  overtime  rates  set 
forth  in  7  CFR  354.1  or  9  CFR  97..1,  are 
charged  the  hourly  overtime  rates  set 
out  in  §  130.50(b)(3)(i)  in  addition  to  the 
flat  rate  user  fees.  For  fiscal  year  2004, 
the  overtime  rates  charged  to  users  who 
request  flat  rate  user  fee  services  are  as 
follows: 


Overtime  for  Flat  Rate  User  Fees  '  - 


Outside  of  the  employee's  normal 
tour  of  duty 


Overtime  rates 

(per  hogr)  Oct. 

1 ,  2003-Sept. 

30,  2004 


Rate  tor  inspection,  testing  certification  or  quarantine  of  amn-ials  animal  products  or  other     Monday-Saturday  and  holidays  .. 

commodities  (See  7  CFR  354  3  or  9  CFR  97  1(a)  for  details  )  Sundays  

Rate  for  commercial  airline  inspection  services  {See  9  CFR  97  1(a)(3)  for  details  )   :  Monday-Saturday  and  holidays  .. 

Sundays     


$48.00 
63.00 
39.00 
51.00 


'  MinirTium  charge  of  2  hours  unless  performed  on  the  employee's  regular  workday  and  performed  in  direct  continuation  of  the  regular  workday 
or  tiegun  within  an  hour  of  the  regular  workday 

-When  the  2-hour  minimum  applies  you  may  need  to  pay  commuted  travel  time  (See  9  CFR  97  1(b)  for  specific  information  about  commuted 
travel  time  ) 


Done  in  U'dshinaton.  DC.  this  10th  day  of 
September  JOO.i. 

Kevin  Shea. 

Actinfi  Admini'itrotor.  Animal  and  Plant 

Health  Inspt-rtion  Strvicf 

IFK  Uoc  0.3-252.5.T  Filed  10-3-0.).  8.45  am) 

BILLING  CODE  3410-34-P 


"Section  IJU  .10  iHlll)  fhr'iugli  (a)(13)  lists 
import,  or  export-reldted  vpierinary  services  that  are 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Sheep  Creek  Fire  Salvage, 
Beaverhead-Deerlodge  National 
Forest,  Beaverhead  County,  MT 

agency:  Forest  Service.  USDA. 


calt  uldted  al  hourK  r.itff>  fur  t'.u  li  ACHI.S  i-ni[iloyee 
required  In  perform  the  service 


ACTION:  Amended  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 


SUMMARY:  This  amended  notice  of  intent 
to  prepare  an  environmental  impact 
statement  is  a  correction  of  the  original 
notice  of  intent  published  on  July  11, 
2003  (Volume  68,  Number  133,  page 
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41295-41296).  This  amendment 
includes  text  which  was  not  included  in 
the  original  notice  of  intent.  The  USDA, 
Forest  Service,  will  prepare  an 
environmental  impact  statement  (EIS)  to 
disclose  the  environmental  effects  of  the 
salvage  harvest  of  timber  killed  as  a 
result  of  fire  in  the  Canyon  Creek, 
Boulder  Creek,  Cascade  Creek,  Sage 
Creek,  and  Runaway  Creek  drainages 
(herein  referred  to  as  the  Sheep  Creek 
project).  The  project  area  is  located  15 
miles  west  of  Wisdom,  Montana,  north 
of  State  Highway  43,  just  west  of  the 
Placer  Creek  Road.  The  project  area  is 
outside  of  inventoried  roadless  areas. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  postmarked  by 
November  20,  2003.  The  draft 
environmental  impact  statement  is 
expected  February,  2004  and  the  final 
environmental  impact  statement  is 
expected  June  of  2004. 
ADDRESSES:  Written  comments 
concerning  this  notice  or  a  request  to  be 
placed  on  the  project  mailing  list  should 
be  addressed  to  Chris  Tootell,  TEAMS, 
200  East  Broadway,  suite  251,  Missoula, 
Montana,  59807.  Comments  may  also  be 
sent  via  e-mail  to  rlb- 
d  comments@fs.fed.us.  (Please  note  that 
there  is  a  'one'  after  the  letter  r,  not  an 
'L.')  The  subject  line  in  the  e-mail 
message  should  contain  the  title  "Sheep 
Creek  Fire  Salvage  Project."  If  you 
choose  to  comment  by  e-mail,  please 
include  your  name  and  regidar  mailing 
address  with  the  comment.  Comments 
may  also  be  sent  via  facsimile  to  (406) 
689-3245,  C/O  Dennis  Havig,  Wisdom 
Ranger  District. 

All  comments,  including  names  and 
addresses  when  provided,  are  placed  in 
the  record  and  are  available  for  public 
inspection  and  copying.  The  public  may 
inspect  comments  received  at  the 
Wisdom  Ranger  District,Wisdom,  MT. 
Visitors  are  encouraged  to  call  ahead  to 
(406)  689-3243  to  facilitate  entry  to  the 
building. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Tootell,  Environmental  Resource 
Coordinator,  TEAMS  Enterprise  unit, 
USDA  Forest  Service  (406)  329-3459. 
Individuals  who  use  telecommunication 
devices  for  the  deaf  (TDD)  mayxall  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339  between  8 
a.m.  and  8  p.m..  Eastern  Standard  Time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  project  area  is  located  within 
sections  4,5,6,7,8,9  &  18,  T.2S.,  R.17W., 
and  sections  1,  12  and  13,  T.2S.,  R.18W. 

Purpose  and  Need  for  Action 

The  purpose  and  need  for  the 
proposed  action  is  to  move  toward  the 


desired  conditions  as  described  in  the 
Beaverhead  National  Forest  Land  and 
Resource  Management  Plan  (LRMP). 
The  proposed  action  is  located  on  lands 
classified  as  "available  and  suitable  for 
timber  production"  (LRMP,  p.  III-48 
and  III-63).  Congress  has  recognized  the 
importance  of  sustainable  commodity 
use  in  laws  including  the  Multiple-Use 
Sustained  Yield  Act,  the  National  Forest 
Managment  Act,  and  the  1872  Mining 
Act.  There  is  a  need  to  emphasize  long- 
term  production  of  commodities  for 
local  and  regional  economies, 
conmiunities,  and  people  in  an 
environmentally  sound  manner  (LRMP, 
Record  of  Decision,  p. 19).  Most  of  the 
trees  killed  as  a  result  of  the  fire  are 
expected  to  fall  to  the  ground  and 
contribute  to  heavy  fuel  build-up  over 
the  next  two  decades.  There  is  a  need 
to  break  up  the  continuity  of  fuel 
accumulation  to  prevent  the  dead  trees 
from  becoming  part  of  a  future,  long- 
term  fuels  problem.  Specifically,  the 
purpose  and  need  is  to: 

•  Recover  and  utilize  timber  from  the 
trees  killed  as  a  result  of  the  Sheep 
Creek  Fire  providing  a  supply  of  wood 
products  to  the  forest  products  industry 
and  ultimately  to  the  public,  and 

•  Break  up  fuel  continuity  and 
decrease  fuel  loads  in  order  to  decrease 
risks  that  future  fires  will  pose  to 
human  health  and  safety,  improvements 
and  resources. 

Proposed  Action 

To  address  these  needs  the  proposed 
action  has  the  following  components: 

•  Approximately  600  to  1 ,000  acres 
would  be  salvage  harvested  within  the 
Sheep  Creek  Fire  perimeter.  Trees  that 
are  dead  as  a  result  of  the  fire  would  be 
salvaged  by  conventional  ground-based 
and  cable  logging  methods.  An 
estimated  3  to  6  million  board  feet  of 
merchantable  timber  would  be 
recovered  by  the  harvesting  operations. 
As  much  as  practicable,  slash  associated 
with  harvest  operations  would  be  piled 
and  burned  on  the  landings. 

•  Where  concentrations  oi  fuels  exist 
within  proposed  treatment  areas, 
techanical  or  other  methods  of  fuel 
treatment  will  occur  where  practicable. 

•  Approximately  2.5  miles  of 
temporary  road  would  be  constructed  to 
access  proposed  harvest  units;  the 
temporary  roads  would  be  reclaimed 
when  this  project  is  completed. 

The  salvage  timber  harvest  and  fuel 
treatments  following  harvest  would 
reduce  fuel  loading  in  accordance  with 
Beaverhead  National  Forest  Land  and 
Resource  Management  Plan  (LRMP  p. 
11-29, 11-35),  and  Beaverhead-Deerlodge 
Fire  Management  Plan. 


Operational  design  elements  would  be 
included  to  ensure  compliance  and 
consistency  with  direction  found  in  the 
LRMP,  and  state  and  federal  law, 
regulation  and  direction. 

Implementation  of  these  activities 
would  occur  as  soon  as  possible 
following  completion  of  the 
environmental  analysis.  It  is  proposed 
that  the  environmental  analysis  be 
completed  by  spring  of  2004  with  a 
signed  decision  document  issued  by  6/ 
18/2004. 

Responsible  Official 

Thomas  K.  Reilly,  Beaverhead- 
Deerlodge  National  Forest  Supervisor. 
420  Barrett  Street,  Dillon.  MT  59725- 
3572. 

Nature  of  Decision  To  Be  Made 

The  decisions  to  be  made  include  the 
location  and  scheduling  of  the  proposed 
salvage  harvest  activities,  harvest 
methods  and  associated  slash  treatment 
and  silvicultural  treatments;  the 
estimated  timber  volume  to  make 
available  from  the  project  area;  the 
estimated  amount  of  temporary  road 
construction  needed;  and  mitigation 
mesures  and  monitoring  requirements. 

Scoping  Process 

Public  participation  is  important  to 
this  analysis.  Part  of  the  goaJ  of  public 
involvement  is  to  identify  additional 
issues  and  to  refine  the  general,  tentaive 
issues.  The  Beaverhead-Deerlodge 
National  Forest  has  developed  a  listing 
of  individuals  and  organizations  that 
have  expressed  an  interest  in  being 
informed  of  and  providing  input  to 
vegetation  management  and  fuel 
redcution  projects.  This  list  of 
individuals  and  organizations  include 
private  citizens,  businesses,  various 
organizations.  Native  American  groups, 
and  federal,  state  and  county  agencies. 
All  of  these  contacts  will  be  sent  the 
intial  scoping  document. 

Preliminary  Issues 

The  following  list  of  preliminary' 
issues  was  developed  for  the  project 
area  by  the  Forest  Service 
Interdisciplinary  Team  (ID  Team).  This 
list  was  developed  after  review  of  issues 
from  previous  post  fire  management 
projects,  including  previous  public 
involvement,  and  specific  internal 
agency  scoping.  General  categories  have 
been  used  to  focus  key  topics.  This  list 
will  be  amended  and/or  expanded  after 
review  of  the  Sheep  Creek  Fire  Salvage 
project  public  comments.  During  the 
analysis,  alternatives  to  the  proposed 
action  will  be  developed  responding  to 
the  final  list  of  issues.  In  response  to  the 
issues,  the  alternatives  developed  may 
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include  different  levels  of  activity  and 
mav  include  different  prescriptions. 

•  Timber  sale  value. 

•  Potential  reduction  of  big  game 
"securitv  cover"  within  harvest  units 
mav  result  in  a  need  for  a  nonsignificant 
site  specific  Forest  plan  amendment  for 
elk  effective  cover  standards. 

•  Loss  of  future  potential  Lyax 
denning  habitat  bv  removal  of  heavy 
fuels. 

•  Potential  for  introduction  and 
spread  of  no.xious  weeds  from  logging 
and  log  hauling. 

•  Potential  soil  disturbance. 

•  Residual  fuel  loads  e.xceeding 
desired  thresholds  within  treatment 
units. 

•  Potential  for  introduction  of 
sediment  to  streams  impacting  fish 
species. 

•  Loss  of  habitat  for  snag  dependent 
and  cavity  nesting  species. 

Comment  Requested 

This  amended  notice  of  intent 
initiates  the  scoping  process  which 
guides  the  development  of  the  draft 
environmental  impact  statement, 
including  the  identification  of  the  range 
of  alternatives  to  be  considered.  While 
public  participation  is  strictly  optional 
at  this  stage,  the  Forest  Service  believes 
that  it  is  important  to  give  reviewers 
notice  of  several  court  rulings  related  to 
public  participation  in  the  subsequent 
environmental  review  process.  First, 
reviewers  of  draft  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vprmont  >'anA.ep  Xuclear 
Power  Coqj  v.  SRDC.  435  U.S.  519.  55J 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  bv  the  courts.  Citv  of  An^uon 
V.  Model  803  F.2d  1016,  1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages.  Inc.  v. 
Hams.  490  F  Supp.  1334,  1338  (E.D. 
Wis.  1980). 

Because  of  these  court  rulings,  it  is 
very  important  that  those  interested  in 
this  proposed  action  participate  bv  the 
close  of  the  45  dav  draft  environmental 
impact  statement  comment  period  so 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them,  in  the  final 
environmental  impact  statement.  To 
assist  the  Forest  Service  in  identifying 
and  considering  issues  and  concerns  on 
the  proposed  action,  comments  on  the 


draft  environmental  impai:t  statement 
should  be  as  specific  as  possible.  It  is 
al.so  helpful  if  comments  refer  to 
specific  pages  or  chapters  of  the  draft 
statement.  Comments  also  may  address 
the  adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  di.scussed  in 
the  statement.  In  addressing  these 
points,  reviewers  may  wish  to  refer  to 
the  Council  on  Knvironmental  Quality 
regulations  which  implement  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFK 
1503.3. 

[)<ited   .September  2,'?.  ZtWi 
Thomas  K.  Reilly, 
Forest  Supervisor. 

[FR  n.K    0  (-2521.S  FiltMl  10- .1-03;  H-ir,  am] 
BILUNG  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Yakutat  Resource  Advisory  Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Yakutat  Resource 
Advisory  Committee  will  meet  in 
Yakutat.  Alaska.  The  purpose  of  the 
meeting  is  continue  business  of  the 
Yakutat  Resoun:e  Advisory  (k)mmittee. 
The  c:ommittee  was  formed  to  carry  out 
the  requirements  (jf  the  Secure  Rural 
Schools  and  Self-Determination  Act  of 
2000  The  agenda  for  this  meeting  is  to 
review  submitted  project  proposals  and 
consider  recommending  projects  for 
funding.  Project  proposals  are  due  by 
October  1,  2003  to  be  considered  at  this 
meeting 

DATES:  The  meeting  will  be  held 
October  24,  2003  from  6-9  p.m.  and  will 
continue  on  October  25.  2003  from  9- 
12  a.m.,  if  necessary. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Kwaan  (Conference  Room,  712  Ocean 
Cape  Drive.  Yakutat,  Alaska.  Send 
written  c:omments  to  Tricia  O'Connor, 
c/o  Forest  Servu:e.  USDA.  P.d  Box  327, 
Yakutat,  AK  99689,  (907)  784-3359  or 
electronic  ally  to  poconnorfi'fs.fed.us. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tricia  O'Connor,  District  Ranger  and 
Designated  Federal  Official,  'Yakutat 
Ranger  District.  (907)  784-3359. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Clouncil 
discussion  is  limited  to  Forest  Service 
staff  and  Council  members.  However, 
persons  who  wish  to  bring  resource 
projects  or  other  Resource  Advisory 
Committee  matters  to  the  attention  of 
the  Council  may  file  written  statements 


with  the  Council  staff  before  or  after  the 
meeting.  Public  input  sessions  will  be 
provided  and  individuals  who  made 
written  requests  by  October  17,  2003 
will  have  the  opportunity  to  address  the 
Council  at  those  sessions. 

LldtHd;  Septinnber  20.  200:5 
Patricia  M.  O'Connor. 

District  Rangnr.  )'<ii^utat  Hanger  District. 
Tongass  Satiunai  Forest 
(KK  U()(  .  0.5-2.5212  Filed  10-3-0.'!;  8:4,5  Hm| 
BtLLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  of  the  Tennessee  Field 
Office  Technical  Guide  (FOTG) 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS),in 
Tennessee,  U.S.  Department  of 
Agriculture. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  the  Tennessee 
NRCS  Field  Office  Technical  Guide, 
Section  IV,  for  review  and  comment. 

SUMMARY:  It  has  been  determined  by  the 
NRCS  State  Conservationist  for 
Tennessee  that  changes  must  be  made  in 
the  NRCS  Field  Office  Technical  Guide, 
specifically  in  practice  standard  Residue 
Management,  Seasonal  (Code  344)  to 
account  for  improved  technology.  This 
practice  standard  can  be  used  in 
systems  that  treat  highly  erodible 
cropland. 

DATES:  Comments  will  be  received  for  a 
30-day  period  commencing  with  the 
date  of  this  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  James  W.  Ford, 
State  Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  675  U.S. 
Courthouse,  801  Broadway,  Nashville. 
Tennessee,  37203,  telephone  number 
(615)  277-2531.  Copies  of  the  practice 
standard  will  be  made  available  upon 
written  request. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  state 
technical  guides  used  to  perform  highly 
erodible  land  and  wetland  provisions  of 
the  law  shall  be  made  available  for 
public  review  and  comment.  For  the 
next  30  days,  the  NRCS  in  Tennessee 
will  receive  comments  relative  to  the 
proposed  changes.  Following  that 
period,  a  determination  will  be  made  by 
the  NRCS  in  Tennessee  regarding 
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disposition  of  those  comments  and  a 
final  determination  of  change  will  be 
made  to  the  subject  practice  standard. 

Dated:  September  24,  2003. 
James  W.  Ford, 

State  Conservationist. 

[FR  Doc.  03-25258  Filed  10-3-03;  8:45  am] 

BILUNG  CODE  341fr-ie-P 


DEPARTMENT  OF  COMMERCE 

Submission  For  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  Advance  Monthly  Retail  Trade 
and  Food  Services  Survey. 

Form  Number(s):  SM-44(00)A,  SM- 
44(00)AS.  AM-44(00)AE.  and  SM- 
72(00)A. 

Agency  Approval  Number:  0607- 
0104. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  4,500  hours. 

Number  of  Respondents:  4,500. 

Avg  Hours  Per  Response:  5  minutes. 

Needs  and  Uses:  The  Advance 
Monthly  Retail  Sales  and  Food  Services 
Survey  (MARTS)  was  developed  in 
response  to  requests  by  government, 
business,  and  other  users  to  provide  an 
early  indication  of  ciurent  retail  trade 
activity  at  the  United  States  level. 
Policymakers  such  as  the  Federal 
Reserve  board  need  to  have  the  most 
timely  estimates  in  order  to  anticipate 
economic  trends  and  act  accordingly. 
The  U.  S.  Census  Bureau  tabulates  the 
collected  data  to  provide,  with 
measured  reliability,  statistics  on  United 
States  retail  sales.  MARTS  also  provides 
monthly  sales  estimates  of  food  service 
establishments  and  drinking  places. 
These  sales  estimates  are  used  by  the 
Council  of  Economic  Advisers,  Bureau 
of  Economic  Analysis  (BEA),  Federal 
Reserve  Board,  and  other  government 
agencies  as  well  as  business  users  in 
formulating  economic  decisions.  Sales 
estimates  from  this  survey  provide  the 
earliest  possible  look  at  consumer 
spending  and  are  necessary  for  the 
calculation  of  the  personal  consiunption 
portion  of  the  Gross  Domestic  Product 
(GDP).  These  estimates  have  a  high 
priority  because  of  their  timeliness. 
Without  the  Advance  Monthly  Retail 
Sales  and  Food  Services  Survey,  the 
Census  Bureau's  earliest  measure  of 
retail  sales  is  the  "preliminary"  estimate 


from  the  full  monthly  sample  released 
about  40  days  after  the  reference  period. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  Monthly. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  U.S.C, 
Section  182. 

OMB  Desk  Officer:  Susan  Schechter, 
(202)  395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  vmting  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  room  6625,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
dhynek@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer  either  by  fax  (202-395-7245)  or 
e-mail  [susan_schechter@omb.eop.gov). 

Dated:  September  30,  2003. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-25196  Filed  10-3-03;  8:45  am] 
BILUNG  CODE  3510-07-P 


DEPARTMEI^  OF  COMMERCE 

International  Trade  Administration 

Application  for  Designation  of  a  Fair 

ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1955,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  December  5, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Conmaerce,  Room  6625, 
14th  and  Constitution,  NW., 
Washington,  DC  20230  or  via  the 
Internet  at  dHynek@doc.gov. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Linda  Harbaugh, 


Department  of  Commerce,  ITA,  Office  of 
Travel  and  Tomism  Industries,  Room 
7025,  14th  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230;  Phone: 
(202)  482-2404;  Fax:  (202)  482-4279. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract  ^ 

The  International  Trade 
Administration.  Service  Industries, 
Tourism  &  Finance,  Office  of  Travel  & 
Tourism  Industries,  offers  trade  fair 
guidance  and  assistance  to  trade  fair 
organizers,  trade  fair  operators,  and 
other  travel  and  trade  oriented  groups. 
These  fairs  open  doors  to  promising 
trade  markets  around  the  world.  These 
trade  fairs  provide  an  opporttinity  for 
showcasing  quality  exhibitors  and 
products  from  around  the  world.  The 
"Application  for  Designation  of  a  Fair" 
is  a  questionnaire  that  is  prepared  and 
signed  by  an  organizer  to  begin  the 
certification  process.  It  asks  the  fair 
organizer  to  provide  details  as  to  the 
date,  place,  and  sponsor  of  the  fair,  as 
well  as  license,  permit,  and  corporate 
backers,  and  countries  participating.  To 
apply  for  the  U.S.  Department  of 
Commerce  certification,  the  fair 
orgcmizer  must  have  all  of  the 
components  of  the  application  in  order. 
Then,  with  the  approval,  the  organizer 
is  able  to  bring  their  products  into  the 
U.S.  in  accordance  with  Customs  laws. 
Articles  which  may  be  brought  in, 
include,  but  are  not  limited  to.  actual 
exhibit  items,  pamphlets,  brochures, 
and  explanatory'  material  in  reasonable 
quantities  relating  to  the  foreign  exhibits 
at  a  trade  fair,  and  material  for  use  in 
constructing,  installing,  or  maintaining 
foreign  exhibits  at  a  trade  fair. 

n.  Method  of  Collection 

The  request  is  mailed,  faxed,  or  e- 
mailed  from  to  Department  of 
Commerce,  Office  of  Travel  and 
Tourism  Industries,  to  the  Trade  Fair 
Chairperson. 

m.  Data 

OMB  Number:  0625-0228. 

Form  Number:  ITA-4135P. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
220. 

Estimated  Time  Per  Response:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  110. 

Estimated  Total  Annual  Cost:  $2200. 

rV.  Requested  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
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of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (r) 
ways  too  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  wavs  to  minimize  the 
burden  of  the  collection  nf  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  September  .30.  2003. 
Madeleine  Clayton, 

Management  Anaivst.  Office  of  the  Chief 
Information  Officer 

[FR  Doc.  03-25197  Filed  10-3-03;  8:45  am] 

BILUNG  CODE  3S10-OIM> 


DEPARTME^f^  OF  COMMERCE 

International  Trade  Administration 

[A-351-832,  A-1 22-840,  A-560-«15,  A-201- 
830,  A-841-805,  A-274-804,  A-823-812,  C- 
351-833,  and  C-1 22-841] 

Cartwn  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil,  Canada,  Indonesia, 
Mexico,  Moldova,  Trinidad  and 
Tobago,  and  Ukraine:  PrsJiminary 
Results  of  Changed  Circumstances 
Review 

AGENCY:  Import  Administration. 
Internationa!  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Preliminary  Results  of 
Changed  Circumstances  Review  of  the 
Antidumping  Duty  and  Counter\ailing 
Duty  Orders,  and  Intent  To  Revoke 
Orders,  in  Part. 

EFFECTIVE  DATE:  October  6.  2003. 
SUMMARY:  On  August  21.  2003.  the 
Department  of  Commerce  (the 
Department)  published  a  notice  of 
initiation  of  a  changed  circumstances 
review  with  the  intent  to  revoke,  in  part, 
the  antidumping  dut\  (jrders  and 
countervailing  duty  orders  on  carbon 
and  certain  alloy  steel  wire  rod,  as 
de.scribed  below.  See  Carbon  and 
Certain  Alloy  Steel  Wire  Rod  from 
Brazil.  Canada.  Indonesia.  Mexico. 
Moldova.  Trinidad  and  Tobago,  and 
Ukraine:  Initiation  of  Changed 
Circumstances  Antidumpmg  Duty 
Administrative  Review  and 
Countervailing  Duty  Administrative 
Reviews,  and  Intent  To  Revoke  Orders 


in  Part.  68  Fed.  Reg.  50,513  (August  21, 
2003)  [Initiation  Notice). 

In  our  Initiation  Notice  we  invited 
interested  parties  to  comment.  We  did 
not  receive  comment  concerning  the 
technical  description  of  the 
merchandise  subject  to  this  changed 
circumstances  review.  However,  on 
August  22.  2003.  petitioners'  filed  a 
letter  stating  the  Initiation  Notice 
contains  an  ernir  in  language  with 
respect  to  the  effective  date  of 
liquidation  of  entries  because  the 
Initmtion  Notice  does  not  match  the 
intent  of  petitioners'  July  24,  2003 
request  for  changed  circumstances 
review.  The  Department  has  amended 
the  effective  date  aci:ordingly.  Absent 
any  other  comments,  we  preliminarilv 
conclude  that  producers  accounting  for 
substantially  all  of  the  production  of  the 
domestic  like  product  to  which  these 
orders  pertain  lack  interest  in  the  relief 
provided  by  the  order.  Unless  the 
Department  receives  opposition  from 
domestic:  producers  who's  production 
totals  more  than  1,t  percent  of  the 
domestic  like  product,  the  Department 
will  partially  revoke  the  orders  on 
carbon  and  certain  allov  steel  wire  rod 
in  its  final  results  of  this  review. 
Therefore,  we  preliminarily  revoke 
these  orders,  in  part,  with  respect  to 
products  entered,  or  withdrawn  from 
warehouse,  for  c;onsumption  on  or  after 
)uly  24,  2003  of  carbon  and  certain  alloy 
steel  wire  rod  desc:ribed  below,  because 
domestic:  parties  have  expressed  no 
interest  in  the  continuation  of  the  orders 
nn  that  merchandise. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  I.  .Sheba  or  Robert  M.  lames. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  C'ommerc;e.  14th  .Street  and 
Constitution  Avenue.  NJ.W., 
Washington.  D.C.  20230;  telephone: 
(202) 482-0145  or  (202) 482-0649. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  publisheci  the 

antidumping  diitv  orders  on  steel  wire 
rod  from  Brazil.  Canada,  Indcmesia. 
Mexico,  Moldova.  Trinidad  and  Tobago, 
and  Ukrainc>  on  Oc:tober  29.  2002.  See 
Notice  of  Antidumping  Dutv  Orders: 
Carbon  and  (Certain  .Allov  Steel  Wire 
Rod  From  Brazil.  Indonesia.  Mexico. 
Moldova.  Trinidad  and  Tobago,  and 
Ukraine.  67  P'ed.  Reg.  65.945.  and 
Notice  at  .Amended  Final  Determination 
of  Sales  at  Less  Than  Fair  Value  and 
Antidumping  Dutv  Order:  Carbon  and 


'  PelitiiiiiiTs  dn-  CeurKHtowii  Steel  Cjj.  (Formprlv. 
GS  IniJu.striRsl.  Nurth  Star  .Sl(»el  Texas,  Gerdau 
Ameristeel  (ti)rnit>rlv.  (iuSteel  Raritan).  and 
Keystone  Gonsolidated  Industries. 


Alloy  Steel  Wire  Rod  From  Canada,  67 
Fed.  Reg.  65,944.  The  Department 
published  the  countervailing  duty 
orders  on  steel  wire  rod  from  Brazil  and 
Canada  on  October  22,  2002.  See  Notice 
of  Countervailing  Duty  Orders:  Carbon 
and  Certain  Alloy  Steel  Wire  Rod  From 
Brazil  and  Canada.  67  Fed.  Reg.  64,871. 
On  July  24,  2003,  petitioners  requested 
that  the  Department  change  the 
technical  description  of  certain  grade 
1080  tire  cord  quality  wire  rod  and 
grade  1080  tire  bead  quality  wire  rod 
(hereafter,  tire  cord  wire  rod).  This 
request  arises,  petitioners  aver,  because 
the  original  definition  of  the  excluded 
tire  cord  wire  rod  was  drawn  too 
narrowly  and,  thus,  captures  within  the 
.scope  certain  products  petitioners  no 
longer  wish  to  have  subject  to  the 
orders. 

On  August  21,  2003,  the  Department 
published  a  notice  of  initiation  of  a 
changed  circumstances  review  of  the 
antidumping  duty  and  countervailing 
duty  orders  on  c:arbon  and  certain  alloy 
steel  wire  rod  products.  See  Initiation 
.\otice.  In  the  Initiation  Notice,  we 
indicated  interested  parties  could 
submit  comments  for  consideration  in 
the  Department's  preliminary  results  not 
later  than  14  days  after  publication  o*f 
the  initiation  of  the  review,  and  submit 
responses  to  those  comments  no  later 
than  5  days  following  the  submission  of 
comments.  On  August  22,  2003, 
petitioners  filed  comments  that  stated 
the  Initiation  Notice  contains  an  error  in 
language  with  respect  to  the  effective 
date  of  liquidation  of  entries  because  the 
Initiation  Notice  does  not  match  the 
intent  of  petitioners. 
The  Initiation  Notice  stated: 
If,  as  a  result  of  this  review,  we  revoke 
the  order,  in  part,  we  intend  to  instruct 
the  Bureau  of  Customs  and  Border 
Protection  (Customs)  to  liquidate 
without  regard  to  antidumping  duties, 
as  applicable,  and  to  refund  any 
esfimated  antidumping  duties  collected 
for  all  unliquidated  entries  of  the  tire 
cord  wire  rod  products  meeting  the 
specifications  indicated  above,  as  of  July 
24,  2003.  the  date  this  changed 
circumstances  review  request  was  filed 
bv  Petitioners,  in  accordance  with  19 
CFR  351.222(g)(4). 

Initiation  Notice,  68  Fed.  Reg.  50,513, 
at  50,515.  Petitioners  claim  this 
language  could  be  read  to  mean  that  all 
unliquidated  entries  existing  as  of  July 
24,  2003  will  be  subject  to  the  terms  of 
the  changed  scope.  The  phrase  "as  of 
July  24.  2003  "  could  also  be  read  to 
mean  that  entries  made  prior  to  July  24, 
2003  that  were  subject  to  the  original 
scope  would  now  be  excluded  by  the 
new  scope  exclusion  language. 
Petitioners  state  such  a  result  is  contrary 
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to  the  plain  language  of  petitioners' 
request  and  not  the  intent  of  the 
Department's  Initiation  Notice. 
Petitioners  did  not  otherwise  comment 
on  the  scope  of  the  orders.  No  other 
interested  party  commented  on  the 
Initiation  Notice. 

Scope  of  the  Orders 

The  merchandise  covered  by  these 
orders  is  certain  hot-rolled  products  of 
carbon  steel  and  alloy  steel,  in  coils,  of 
approximately  round  cross  section,  5.00 
mm  or  more,  but  less  than  19.00  mm,  in 
solid  cross-sectional  diameter. 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions  for 
(a)  stciinless  steel;  (bj  tool  steel;  c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  (i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead.  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 

Also  excluded  from  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  This  grade  1080  tire  cord  quality 
rod  is  defined  as:  (i)  grade  1080  tire  cord 
quality  wire  rod  measuring  5.0  nun  or 
more  but  not  more  than  6.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04— 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.15  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  mm  or  less  with  3  or 
fewer  breaks  per  ton,  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  aluminum,  (3) 
0.040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur,  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

This  grade  1080  tire  bead  quality  rod 
is  defined  as:  (i)  grade  1080  tire  bead 
quality  wire  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarbiuization  of  no 
more  than  70  microns  in  depth 
[maximum  individual  200  microns);  (iii) 


having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  Em"opean  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.2  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  mm  or  larger  with  0.5 
or  fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  die  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  soluble  aluminum, 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur,  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromium  (if  chromium  is  not 
specified),  or  not  more  than  0.10  percent 
in  the  aggregate  of  copper  and  nickel 
and  a  chromimn  content  of  0.24  to  0.30 
percent  (if  chromium  is  specified). 

The  designation  of  the  products  as 
"tire  cord  quality"  or  "tire  bead  quality" 
indicates  the  acceptability  of  the 
product  for  use  in  the  production  of  tire 
cord,  tire  bead,  or  wire  for  use  in  other 
rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
are  presumed  to  indicate  that  these 
products  are  being  used  in  tire  cord,  tire 
bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 
intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  in  the  scope.  However, 
should  petitioners  or  other  interested 
parties  provide  a  reasonable  basis  to 
believe  or  suspect  that  there  exists  a 
pattern  of  importation  of  such  products 
for  other  than  those  applications,  end- 
use  certification  for  the  importation  of 
such  products  may  be  required.  Under 
such  circumstances,  only  the  importers 
of  record  would  normally  be  required  to 
certify  the  end  use  of  the  imported 
merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.91.3010,  7213.91.3090. 
7213.91.4510,  7213.91.4590, 
7213.91.6010,  7213.91.6090, 
7213.99.0031,  7213.99.0038, 
7213.99.0090,  7227.20.0010, 
7227.20.0020,  7227.20.0090, 
7227.20.0095,  7227.90.6051, 
7227.90.6053,  7227.90.6058.  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  vknritten  description  of  the  scope  of 
this  proceeding  is  dispositive. 


Scope  of  Changed  Circumstances 
Review 

The  products  subject  to  this  changed 
circumstances  antidumping  duty  and 
countervailing  duty  administrative 
review  are  certain  grade  1080  tire  cord 
steel  wire  rod  and  grade  1080  tire  bead 
steel  wire  rod.  Point  (iii)  of  the  existing 
definition  of  these  products  reads: 
"having  no  inclusions  greater  than  20 
microns."  Petitioners  suggest  amending 
this  to  read  "having  no  no    <deformable 
inclusions  greater  than  20  inicrons  and 
no  deformable  inclusions  greater  'han 
35  microns."  Letter  from  petitionei  s 
dated  July  24,  2003,  at  5  (ei.iphases  in 
original). 

Petitioners  would  then  insert  an 
explanatory  paragraph  after  the  existing 
definition  of  tire  cord  wire  rod  reading: 

For  purposes  of  the  grade  1080  tire 
cord  quality  wire  rod  and  the  grade 
1080  tire  bead  quality  wire  rod,  an 
inclusion  will  be  considered  to  be 
deformable  if  its  ratio  of  length 
(measured  along  the  axis  -  that  is,  the 
direction  of  rolling  -  of  the  rod)  over 
thickness  (measured  on  the  same 
inclusion  in  a  direction  perpendicular 
to  the  axis  of  the  rod)  is  equal  to  or 
greater  than  three.  The  size  of  an 
inclusion  for  purposes  of  the  20  microns 
and  35  microns  limitations  is  the 
measurement  of  the  largest  dimension 
observed  on  a  longitudinal  section 
measured  in  a  direction  perpendicular 
to  the  axis  of  the  rod. 

Letter  from  petitioners  dated  August 
6,  2003,  at  6;  original  emphasis  deleted. 

Preliminary  Results  of  Review  and 
Intent  to  Revoke  in  Part  the 
Antidumping  Duty  and  Countervailing 
Duty  Orders 

Pursuant  to  sections  751(d)(1)  of  the 
Tariff  Act,  the  Department  may  revoke 
an  antidumping  or  countervailing  duty 
order,  in  whole  or  in  part,  based  on  a 
review  under  section  751(b)  of  the  Tariff 
Act  (i.e..  a  changed  circumstances 
review).  Section  751(b)(1)  of  the  Tariff 
Act  requires  a  changed  circumstances 
review  to  be  conducted  upon  receipt  of 
a  request  which  shows  changed 
circumstances  sufficient  to  warrant  a 
review.  Section  782(h)(1)  of  the  Tariff 
Act  gives  the  Department  the  authority 
to  revoke  an  order  if  producers 
accounting  for  substantially  all  of  the 
production  of  the  domestic  like  product 
have  expressed  a  lack  of  interest  in  the 
continuation  of  the  order.  Section 
351 .222(g)  of  the  Department's 
regulations  provides  that  the 
Department  will  conduct  a  changed 
circumstances  administrative  review 
under  19  CFR  351.216,  and  may  revoke 
an  order  (in  whole  or  in  part),  if  it 
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concludes  that  (i)  producers  accounting 
for  substantially  all  of  the  production  of 
the  domestic  like  product  to  which  the 
order  pertains  have  expressed  a  lack  of 
interest  in  the  relief  provided  by  the 
order,  in  whole  or  in  part,  or  (ii)  if  other 
changed  circumstances  sufficient  to 
warrant  revocation  exist.  Since  the 
Department  did  not  receive  any 
comments  during  the  comment  period 
opposing  the  exclusion  of  certain  grade 
1080  tire  cord  quality  wire  rod  and 
grade  1080  tire  bead  quality  wire  rod.  as 
defined  in  the  "Scope  of  Changed 
Circumstances  Review"  above,  from  the 
antidumping  duty  and  countervailing 
duty  orders,  we  preliminariiv  conclude 
that  producers  accountmg  for 
substantially  all  of  the  production  of  the 
domestic  like  product  to  which  these 
orders  pertain  lack  interest  in  the  relief 
provided  by  the  order.'  llnless  the 
Department  receives  opposition  from 
domestic  producers  who's  production 
totals  more  than  15  percent  of  the 
domestic  like  product,  the  Department 
will  partially  revoke  the  orders  on 
carbon  and  certain  alloy  steel  wire  rod 
in  its  final  results  of  review.  Therefore, 
the  Department  is  preliminarily 
revoking  the  orders  on  carbon  and 
certain  alloy  steel  wire  rod  from  Brazil. 
Canada,  Indonesia.  Mexico.  Moldova, 
Trinidad  and  Tobago,  and  Ukraine,  in 
part,  for  all  entries  after  the  date  of  the 
petitioners'  request  with  regard  to  the 
products  which  meet  the  specifications 
above. 

The  Department  has  considered 
interested  parties'  comments  concerning 
the  effective  date  of  liquidation  of 
entries.  As  a  result,  we  intend  to 
instruct  Customs  to  liquidate  all  entries 
of  subject  products  entered  for 
consumption  on  or  after  |ulv  24.  2003. 
the  effective  date  of  the  revocation,  in 
part,  of  these  orders,  in  accordance  with 
19CFR  351.222(g)(4). 

Interested  parties  wishing  to  comment 
on  these  preliminarv  results  mav  submit 
briefs  to  the  Department  no  later  than  Ifi 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  Parties  will 
have  five  days  subsequent  to  this  due 
date  to  submit  rebuttal  comments, 
limited  to  the  issues  raised  in  those 
comments.  Parties  who  submit 
comments  or  rebuttal  comments  in  this 
proceeding  are  requested  to  submit  with 
the  argument  ( 1 )  a  statement  of  the  issue 
and  (2)  a  brief  summarv  of  the  argument 
(no  longer  than  five  pages,  including 
footnotes).  An\'  requests  for  hearing 
must  be  filed  within  30  days  of  the 
publication  of  this  notice  in  thf  Federal 
Register. 

All  written  c;(jmments  must  be 
submitted  in  accordance  with  19  CFR 
351.303.  with  the  e.xception  that  only 


three  (3)  copies  for  each  case  need  be 
served  on  the  Department.  Any 
comments  must  also  be  served  on  all 
interested  parties  on  the  Department's 
service  list.  The  Department  will  issue 
its  final  results  of  review  as  so(jn  as 
pratrticable  following  the  above 
comment  period,  but  not  later  than  270 
days  after  the  date  on  which  the 
changed  circumstances  review  is 
initiated,  in  accordance  with  19  CFR 
351.2H)(e).  and  will  publish  these 
results  in  the  Federal  Register.  While 
the  changed  circumstances  review  is 
underway,  the  current  requirement  for  a 
cash  deposit  of  estimated  antidumping 
or  countervailing  duties  on  all  subject 
merchandise,  including  the 
merchandise  that  is  the  subject  of  this 
changed  cirrumstances  review,  will 
continue  unless  and  until  these  orders 
are  revoked,  in  part,  pursuant  to  the 
final  results  of  this  changed 
circunistanct!s  review  or  an 
administrative  review. 

This  notice  is  published  in 
accordance  with  sections  751(b)(1)  and 
777(i)(l)ofthe  Tariff  Act  and  19  CFR 
351.216  and  351.222  of  the 
Department's  regulations. 

Dated   September  29.  2003. 
fames  I.  lochum. 
Assistant  Secretary  for  Import 
Administration 
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DEPARTME^f^  OF  COMMERCE 

International  Trade  Administration 
(A-1 22-847] 

Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Hard  Red  Spring  Wheat 
From  Canada 

AGENCY:  Import  .Administration. 
international  Trade  .Administration. 
Department  of  (Commerce. 
ACTION:  Notice  of  .Amended  Final 
Deteriiiiiiatioii  of  .Sales  at  Less  Than  Fair 
Value, 

EFFECTIVE  DATE:  (October  6,  2003. 
FOR  FURTHER  INFORMATtON  CONTACT:  lulie 
Santiilioni  orCaiie  K\U'.  Office  1.  AD/ 
CVD  Enforcement.  Import 
.Administration.  International  Trade 
.Adininistration.  I'.S.  Department  ot 
C;ominer(  1".  14tli  Street  and  Constitution 
.Avenue.  N'W.  Washington  DC  20230: 
telephone  (202)  482-4194  or  (202)  482- 
1503,  respectively. 

Scope  of  the  Investigation 

For  purposes  of  this  investigatio.n.  the 
products  covered  are  all  varieties  of 


hard  red  Spring  ("HRS")  wheat  from 
Canada.  This  includes,  but  is  not 
limited  to,  varieties  commonly  referred 
to  as  Canada  Western  Red  Spring, 
Canada  Western  Extra  Strong,  and 
Canada  Prairie  Spring  Red.  The 
merchandise  subject  to  this 
investigation  is  currently  classifiable 
under  the  following  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")  subheadings:  1001.90.10.00, 
1001.90.20.05,  1001.90.20.11. 
1001.90.20.12.  1001.90.20.13, 
1001.90.20.14.  1001.90.20.16, 
1001.90.20.19,  1001.90.20.21, 
1001.90.20.22.  1001.90.20.23. 
1001.90.20.24.  1001.90,20.26, 
1001.90.20.29,  1001.90.20.35.  and 
1001.90.20.96.  This  investigation  does 
not  cover  imports  of  wheat  that  enter 
under  the  subheadings  1001. 9C. 10.00 
and  1001.90.20.96  that  are  not 
classifiable  as  hard  red  spring  wheat. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Amended  Final  Determination 

On  August  28.  2003,  the  Department 
of  Commerce  ("the  Department") 
determined  that  HRS  wheat  from 
Canada  is  being,  or  is  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  ("LTFV"),  as  provided  in  section    , 
735(a)  of  the  Tariff  Act  of  IS30,  as 
amended  ("the  Act").  See  Notice. of 
Final  Determinations  of  Sales  at  Less 
Than  Fair  Value:  Certain  Durum  and 
Hard  Red  Spring  Wheat  from  Canada. 
68  FR  52741  (September  5,  2003).  On 
September  8,  2003,  we  received 
ministerial  error  allegations,  timely  filed 
pursuant  to  19  CFR.  351. 224(c)(2).' ft-om 
the  Canadian  Wheat  Board  ("the  CWB") 
regarding  the  Department's  final  margin 
calculations.  The  CWB  requests  that  we 
correct  the  errors  and  publish  a  notice 
of  amended  final  determination  in  the 
Federal  Register,  pursuant  to  19  CFR. 
351.224(e).  The  CWB's  submission 
alleges  the  following  with  regard  to  the 
Department's  ctjst  of  production 
("COP")  calculations. 

Farmer  «— The  CWB  alleges  that  the 
Department  inadvertently  double- 
counted  seed  cleaning  costs. 

Former  17 — The  CWB  alleges  that  the 
Department  inadvertently  double- 
counted  certain  labor  costs. 

Farmer  /9— The  CWB  alleges  that  the 
Department  inadvertentiv  used  an 
incorrect  production  quantity  for  the 
calculation  of  the  crop  insurance  offset. 

Farmer  20— The  CWB  alleges  that  the 
Department  inadvertently  allocated 
water  rights  costs  to  owned  and  rented 
land,  rather  than  just  owned  land.  The 
CWB  also  alleges  that  the  Department 
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inadvertently  mis-allocated  fixed  and 
variable  overhead  costs. 

Farmer  23— The  CWB  alleges  that  the 
Department  inadvertently  understated 
actual  labor  costs  allocated  to  livestock, 
thereby  overstating  the  general  and 
administrative  ("G&A")  and  interest 
expenses  allocated  to  HRS.  The  CWB 
also  alleges  that  the  Department 
inadvertently  excluded  variable 
overhead  costs  related  to  non-farming 
activities,  thereby  overstating  the  G&A 
and  interest  expenses  allocated  to  HRS. 

The  North  Dakota  Wheat  Conunission 
("the  petitioner")  submitted  comments 
on  the  CWB's  ministerial  error 
allegations  on  September  10,  2003.  The 
petitioner  did  not  comment  on  the 
CWB's  ministerial  error  allegations  for 
Fanner  8  and  the  allocation  of  labor 
costs  to  livestock  for  Farmer  23.  In 
response  to  the  CWB's  other  allegations, 
the  petitioner  argues  that  they  were  not 
ministerial. 

In  accordance  with  section  735(e)  of 
the  Act,  we  have  determined  that 
certain  ministerial  errors  were  made  in 
the  calculation  of  the  CWB's  COP  and 
constructed  value  ("CV")  in  our  final 
margin  calculations.  For  a  detailed 
discussion  of  the  above-cited  ministerial 
error  allegations  and  the  Department's 
analysis,  see  Memorandum  to  Jeffi«y  A. 
May,  "Allegation  of  Ministerial  Errors; 
Final  Determination  in  the 
Antidumping  Duty  Investigation  of 
Certain  Hard  Red  Spring  Wheat  ft-om 
Canada  "  dated  September  26,  2003, 
which  is  on  file  in  room  B-099  of  the 
main  Commerce  building. 

Therefore,  in  accordance  with  19  CFR 
351.224(e),  we  are  amending  the  final 
determination  of  the  antidumping  duty 
investigation  of  HRS  Wheat  from 
Canada  to  correct  the  ministerial  errors 
found  in  the  calculation  of  the  COP  and 
CV.  The  final  weighted-average 
dumping  margins  are: 


Original 

Aniended 

weighted- 

weighted- 

Expo 

rter/manufac- 

average 

average 

turer 

margin 

margin 

percent- 

percent- 

age 

age 

Canadian  Wheat 

Board 

8.87 

8.86 

AllOth 

ers 

8.87 

8.86 

Continuation  of  Suspension  of 
Liquidation 

in  accordance  with  section 
735(c)(l)(B)(ii)  of  the  Act,  we  are 
directing  the  U.S.  Bureau  of  Customs 
and  Border  Protection  ("BCBP")  to 
continue  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  from 
Canada  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 


after  May  8,  2003,  the  date  of 
publication  of  the  Notice  of  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Durum  and  Hard 
Red  Spring  Wheat  from  Canada,  68  FR 
24707  (May  8,  2003)  in  the  Federal 
Register.  The  BCBP  shall  continue  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amount  by  which  the  NV  exceeds  the 
EP,  as  indicated  in  the  chart  above. 
These  suspension-of-liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Tariff  Act,  we  have  notified  the 
International  Trade  Commission  of  our 
amended  final  determination. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  September  29.  2003. 
James  J.  Jochum, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  03-25279  Filed  10-3-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-201-832  and  A-489-812] 

Notice  of  Initiation  of  Antidumping 
Investigations:  Light-Walled 
Rectangular  Pipe  and  Tut)e  from 
MIexico  and  Turkey 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Initiation  of  Antidumping 
Investigations. 

EFFECTIVE  DATE:  October  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Maisha  Cryor  (Mexico)  at  202-482- 
5831;  Mark  Manning  (Turkey)  at  202- 
482-5253  or  Ronald  Trentham  at  202- 
482-6320,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

Initiation  of  Investigations 

The  Petition 

On  September  9,  2003,  the 
Department  of  Commerce  (the 
Department)  received  a  petition  filed  in 
proper  form  by  California  Steel  and 
Tube;  Hannibal  Industries,  Inc.;  Leavitt 
Tube  Company,  LLC;  Maruichi 
American  Corporation;  Northwest  Pipe 


Company:  Searing  Industries,  Inc.;  Vest 
Inc.;  and  Western  Tube  and  Conduit 
Corporation  (collectively,  the 
petitioners).  See  Letter  from  Schagrin 
Associates  to  Secretary  Evans  of  the 
Department  and  Secretary  Abbott  of  the 
U.S.  International  Trade  Commission 
(ITC),  "Petition  for  the  Imposition  of 
Antidumping  Duties:  Light-Walled 
Rectangular  Pipe  and  Tube  from  Mexico 
and  Turkey"  (September  9,  2003) 
(Petition).  The  petitioners  are  domestic 
producers  of  light-walled  rectangular 
(LWR)  pipe  and  tube  products.  In 
accordance  with  section  732(b)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
the  petitioners  allege  that  imports  of 
LWR  pipe  and  tube  from  Mexico  and 
Turkey  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less-than- 
fair  value  (LTFV)  within  the  meaning  of 
section  731  of  the  Act,  and  that  such 
imports  are  materially  injuring,  or  are 
threatening  to  materially  injure  an 
industry  in  the  United  States. 

The  Department  issued  a 
questionnaire  to  the  petitioners  on 
September  12,  2003,  to  clarify  certain 
aspects  of  the  Petition.  The  petitioners 
responded  with  the  requested 
supplemental  information  on  September 
22,  2003.  On  September  23.  2003,  two 
Mexican  producers,  and  two  U.S. 
importers  of  Mexican  LWR  pipe  and 
tube  (collectively,  the  Mexican 
industry),  filed  a  submission  in  which 
they  argued  that  the  petitioners  have  not 
adequately  established  that  they 
represent  over  50  percent  of  the  U.S. 
domestic  industry.  The  Department 
issued  a  second  questionnaire  to  the 
petitioners  on  September  24,  2003.  The 
petitioners,  on  September  26,  2003, 
responded  to  the  Department's  second 
questionnaire  and.  in  addition,  provided 
rebuttal  comments  concerning  the 
Mexican  industry's  allegations.  Ori 
September  26  and  29,  2003,  the  Mexican 
industry  responded  to  the  petitioners' 
September  22,  2003  rebuttal  comments 
and  reiterated  the  arguments  made  in  its 
September  23.  2003  submission, 
respectively. 

After  reviewing  the  contents  of  the 
Petition  and  the  two  amendments 
provided  by  the  petitioners,  the 
Department  finds  that  the  petitioners 
filed  the  Petition  on  behalf  of  the 
domestic  industry  because  they  are 
interested  parties  as  defined  in  section 
771(9)(C)  of  the  Act,  and  they  have 
demonstrated  sufficient  industry' 
support  with  respect  to  the 
investigations  they  are  presently 
seeking.  See,  "Determination  of  Industry 
Support  for  the  Petitions,"  below. 
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Period  of  Investigation 

The  period  of  investigation  (POI)  for 
these  cases  will  bp  Iul\'  1.  2002.  through 
June  30.  2003.  See  19  CFR  351.204(b)(1). 

Scope  of  Investigations 

The  merchandise  covered  bv  these 
investigations  are  I.WR  pipe  and  tube 
from  Mexico  and  Turkey,  which  are 
welded  carbon-quality  pipe  and  tube  of 
rectangular  (including  square)  cross- 
section,  having  a  wall  thickness  of  less 
than  0.1 5fa  inch.  These  LVVR  pipe  and 
tube  have  rectangular  cross  sections 
ranging  from  0.375  x  0.625  inches  to  2 
X  6  inches,  or  square  cross  sections 
ranging  from  0  375  to  4  inches, 
regardless  of  specification.  LWR  pipe 
and  tube  are  currentlv  classifiable  under 
item  number  7306.60.5000  of  the 
Harmonized  Tariff  System  of  tlie  United 
States  (HTSUS).  The  HTSUS  item 
number  is  provided  for  convenience  and 
customs  purposes  only.  The  written 
product  description  of  the  scope  is 
dispositive 

The  term  "carbon-quality"  applies  to 
products  in  which  (i)  iron 
predominates,  bv  weight,  over  each  of 
the  other  contain*:'d  elements,  (ii)  the 
carbon  content  is  2  percent  or  less,  by 
weight,  and  (iii)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated.  1  HO 
percent  of  manganese,  or  2  25  percent  of 
silicon,  or  1.00  percent  of  cooper,  or 
0.50  percent  of  aluminum,  or  1.25 
percent  of  chromium,  or  0.30  percent  ot 
cobalt,  or  0.40  percent  of  lead,  or  1.25 
percent  of  nickle.  or  0.30  percent  of 
tungsten,  or  0.10  perc:ent  of 
molybdenum,  or  0.10  percent  of 
niobium  (also  called  columbium).  or 
0.15  percent  of  vanadium,  or  0  15 
percent  of  zirconium. 

As  discussed  in  the  preamble  to  the 
Department's  regulations,  we  are  setting 
aside  a  period  for  parties  to  raise  issues 
regarding  product  coverage.  See 
Antidumping  Duties:  Counten'ailing 
Duties:  Final  Rule.  62  FR  27296,  27323 
(May  19.  1997).  The  Department 
encourages  all  interested  parties  to 
submit  such  comments  within  20  davs 
of  publication  of  this  notice.  Comments 
should  be  addressed  to  Import 
Adjninistration's  Central  Records  I 'nit. 
Room  1870.  U.S  Department  of 
Commerce.  14th  Street  and  Constitutiim 
Avenue,  N.VV.,  Washington,  DC.  20230. 
This  period  of  scope  consultations  is 
intended  to  provide  the  Department 
with  ample  opportunity  to  consider  all 
comments  and  consult  with  parties 
prior  to  the  issuance  of  the  preliminary 
determinations. 


Determination  of  Industry  Support  for 
the  Petition 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  the 
Departm;;nt's  industry  support 
determination,  which  is  to  be  made 
before  the  initiation  of  the  investigation, 
be  based  on  whether  a  minimum 
percentage  of  tht;  relevant  industry 
supports  the  petition.  A  petition  meets 
this  requirement  if  the  domestic; 
producers  or  workers  who  suppcirt  the 
petition  atc;ount  for:  (1)  at  least  25 
perc;ent  of  the;  total  production  of  the 
domesti(   like  produc:t:  and  (2)  more 
than  50  [nTcent  ot  the  produc:fion  of  the 
domestic  like  produc;t  produced  by  that 
portion  of  the  industry  expressing 
support  for.  or  opposition  to.  the 
petition.  Moreover,  section  732(c)(4)(D) 
of  the  Act  provides  that,  if  the  petition 
does  not  establish  support  of  domestic 
produc:ers  or  workers  acc:ounting  for 
more  than  5(J  percent  of  the  total 
production  of  the  domestic  like  product, 
the  [Department  shall:  (1)  poll  tht; 
industry  or  rely  on  other  informaticjn  in 
ordfT  to  determine  if  thi^re  is  support  for 
the  petition,  as  required  by 
subparagraph  (A),  or  (2)  determine 
industry  support  using  a  statistically 
valid  sampling  method. 

Section  771(4)(A)  of  the  Ac:t  defines 
the  "inciustr\  ■  as  the  p)roduc:ers  of  a 
d()in(!stic:  like  procfuc:t.  Thus,  to 
determine  whether  a  petition  has  the 
requisite  industry  support,  the  statute 
direc:ts  the  Dtsparfment  to  look  to 
producers  and  workers  who  produce  the 
domc'stic  like  product   The  ITC,  which 
IS  responsible  for  dett^rmining  whether 
"the  domestic  industry  "  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
ordfT  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  applv 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to  a 
separate  and  ciistinct  authority.  In 
addition,  tht?  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
I'ke  [iroduct.  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  law.  See  I'SEC.  Inc.  v. 
i'nited'States.  132  F.  Supp.  2d  1 .  8  (Ct. 
Int'l  Trade  2001),  citing  Ali^umu  Steel 
Corp.  Ltd.  V  I  'nited  States.  688  F.  Supp. 
639.  642-44  (Ct.  Int'l  Trade  1988)  ("the 
ITC  does  not  look  behind  ITA's 
determination,  but  ac;c:epts  ITA's 
determination  as  to  which  merchandise 


is  in  the  class  of  merchandise  sold  at 
LTFV"). 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  'a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  title,"  Thus,  the 
reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e..  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 

The  (domestic  like  product  defined  in 
the  Petition  does  not  differ  from  the 
scope  of  the  investigations  defined  in 
the  Scope  of  Investigations  section 
above.  The  Department  has  no  basis  on 
the  record  to  find  this  definition  of  the 
domestic  like  product  to  be  inaccurate. 
The  Department,  therefore,  has  adopted 
this  domestic  like  product  definition. 
.See  Import  Administration 
Antidumping  Investigation  Checklist 
(September  29.  2003)  at  2  {Initiation 
Checklist)  (the  public  version  on  file  in 
the  Central  Records  Unit  of  the 
Department.  Room  B-099,  Main 
Commerce  Building). 

The  Department  has  further 
determined  that,  pursuant  to  section 
732(c)(4)(A)  of  the  Act.  the  Petition 
contains  adequate  evidence  of  industry 
support,  and.  therefore,  polling  is 
unnecessary.  Information  contained  in 
the  Petition  demonstrates  that  the 
domestic  producers  or  workers  who 
support  the  Petition  account  for  over  50 
percent  of  total  production  of  the 
domestic  like  product.  Therefore,  the 
domestic  producers  or  workers  who 
support  the  Petition  account  for  at  least 
25  percent  of  the  total  production  of  the 
domestic  like  product,  and  the 
requirements  of  section  732(c)(4)(A)(i) 
of  the  Act  are  met.  See  Initiation 
Checklist,  at  3^  and  Attachment  1.  As 
mentioned  above,  the  Department 
received  opposition  to  the  Petition  from 
the  Mexican  industry.  We  note  that  the 
Mexican  companies  opposed  to  the 
petition  are  not  domestic  producers  of 
LWR  pipe  and  tube.  Although  we 
reviewed  and  analyzed  the  arguments 
made  by  the  Mexican  industry,  we 
continue  to  find  that  the  domestic 
producers  or  workers  who  support  the 
Petition  account  for  more  than  50 
percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for  or  opposition  to  the  Petition, 
See  Initiation  Checklist,  at  3  and 
Attachment  1.  Thus,  the  requirements  of 
section  732(c)(4)(A)(ii)  of  the  Act  are 
also  met. 

Accordingly,  the  Department 
determines  that  the  Petition  was  filed  on 
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behalf  of  the  domestic  industry  within 
the  meaning  of  section  732(b)(1)  of  the 
Act.  Id.  at  3-4. 

Export  Price  and  Normal  Value 

The  following  are  descriptions  of  the 
allegations  of  saJes  at  LTFV  upon  which 
the  Department  based  its  decision  to 
initiate  these  investigations.  The  sources 
of  data  for  the  deductions  and 
adjustments  relating  to  U.S.  and  foreign 
market  prices  and  cost  of  production 
(COP)  and  constructed  value  (CV)  have 
been  accorded  treatment  as  business 
proprietary  information.  The 
petitioners'  sources  and  methodology 
are  discussed  in  greater  detail  in  the 
business  proprietary  version  of  the 
Petition  and  in  the  Initiation  Checklist. 
Should  the  need  arise  to  use  any  of  this 
information  as  facts  available  under 
section  776  of  the  Act  in  our 
preliminary  or  final  determinations,  we 
may  re-examine  this  information  and 
revise  the  margin  calculations,  if 
appropriate. 

Mexico 

Export  Price 

The  petitioners  calculated  export 
price  (EP)  through  two  different 
methods,  using  price  quotes  and  the 
average  unit  value  (AUV)  for  LWR  pipe 
and  tube  imported  from  Mexico  based 
upon  IM-145  import  data  for  the 
anticipated  POI  provided  by  the  Biu^au 
of  Customs  and  Border  Patrol  (BCBP). 
First,  the  petitioners  identified  two  sizes 
of  LWR  pipe  and  tube  commonly  sold 
in  the  U.S.  market.  The  petitioners 
submitted  four  price  quotes,  two  for 
each  size  of  LWR  pipe  and  tube, 
obtained  fi-om  U.S.  distributors  of 
Mexican  products,  identical  in  size  to 
the  home  market  products,  acquired 
from  Mexican  producers.  The 
petitioners  calculated  net  U.S.  prices  by 
deducting  foreign  inland  freight,  U.S. 
import  duties,  and  U.S.  inland  freight. 
The  petitioners  stated  that  packing 
charges  are  included  in  both  the  home 
market  and  the  United  States.  However, 
because  home  market  packing  is  not 
significantly  different  from  packing  for 
export  to  the  U.S.  market,  the 
petitioners  did  not  make  any 
adjustments  for  packing  when 
calculating  the  margins.  See  Initiation 
Checklist  at  6-7. 

Second,  the  petitioners  calculated  EP 
using  the  AUV  for  LWR  pipe  and  tube 
imported  from  Mexico.  The  petitioners 
did  not  deduct  international  freight 
because  the  AUV  provides  the  free 
alongside  ship  (FAS)  value  at  the 
foreign  port.  The  petitioners  deducted 
foreign  inland  freight  from  the  AUV  to 
calculate  EP.  Id. 


Normal  Value 

To  calculate  normal  value  (NV),  tlie 
petitioners  provided  two  price  quotes, 
one  for  each  size  of  LWR  pipe  and  tube, 
obtained  through  foreign  market 
research  regarding  products 
manufactured  by  a  major  Mexican 
producer  named  in  the  Petition  and 
offered  for  sale  to  unaffiliated  Mexican 
purchasers.  The  petitioners  calculated 
net  Mexican  prices  by  deducting  inlemd 
freight  because  the  price  quote  was  for 
delivery  to  a  specific  location  in 
Mexico.  See  Initiation  Checklist  at  7-8; 
see  also  Mexico  Export  Price  section 
infra  for  discussion  of  packing  charges. 

Based  on  comparisons  of  EP  (method 
derived  from  price  quotes)  to  NV, 
calculated  in  accordance  with  section 
773(a)  of  the  Act,  the  estimated 
dumping  margins  for  LWR  pipe  and 
tube  from  Mexico  range  from  48.42 
percent  to  83.86  percent. 

Turkey 

Export  Price 

The  petitioners  calculated  EP  for 
Turkey  using  two  different  methods. 
First,  as  with  Mexico,  the  petitioners 
identified  two  sizes  of  LWR  pipe  and 
tube  commonly  sold  in  the  U.S.  market. 
The  petitioners  submitted  four  price 
quotes,  two  for  each  size  of  LWR  pipe 
and  tube,  obtained  from  U.S. 
distributors  of  Turkish  products, 
identical  in  size  to  the  home  market 
products,  acquired  from  producers  in 
Tiu-key.  The  petitioners  calculated  net 
U.S.  prices  by  deducting  international 
freight  and  U.S.  import  duties.  The 
petitioners  stated  that  packing  charges 
are  included  in  both  the  home  market 
and  the  United  States.  However, 
because  home  market  packing  is  not 
significantly  different  from  packing  for 
export  to  the  U.S.  market,  the 
petitioners  did  not  make  any 
adjustments  for  packing  when 
calculating  the  margins.  See  Initiation 
Checklist  at  8-9. 

The  petitioners  also  calculated  EP 
using  the  AUV  for  LWR  pipe  and  tube 
imported  from  Turkey,  based  upon  IM- 
145  import  data  for  the  anticipated  POI 
provided  by  BCBP.  The  petitioners  did 
not  deduct  international  freight  because 
the  AUV  provides  the  FAS  value  at  the 
foreign  port.  Id. 

Normal  Value 

To  calculate  NV,  the  petitioners 
obtained  through  foreign  market 
research  two  price  quotes,  one  for  each 
size  of  LWR  pipe  and  tube,  from 
resellers  in  Turkey  regarding  products 
manufactiu-ed  by  a  major  Turkish 
producer  named  in  the  Petition.  The 
petitioners  calculated  net  Turkish  prices 


by  deducting  the  average  discoimt 
offered  by  the  Turkish  resellers.  See 
Initiation  Checklist  at  9-1 1 ;  see  also 
Export  Price  section  infra  for  discussion 
of  packing  charges. 

Although  the  petitioners  provided 
margins  based  on  a  price-to-price  and 
price-to-AUV  comparisons,  the 
petitioners  also  provided  information 
demonstrating  reasonable  groimds  to 
believe  or  suspect  that  sales  of  LWR 
pipe  and  tube  in  the  home  market  were 
made  at  prices  below  the  fully  absorbed 
COP,  within  the  meaning  of  section 
773(b)  of  the  Act,  and  requested  that  the 
Department  conduct  a  country-wide 
sales-below-cost  investigation.  See 
Initiation  of  Cost  Investigation  section 
infrn  for  further  discussion. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  the  cost  of 
manufactiuing  (COM):  selling,  general, 
and  administrative  expenses  (SG&A); 
financial  expenses;  and  packing 
expenses.  The  petitioners  calculated 
CC3M  based  on  their  own  production 
experience,  adjusted  for  known 
differences  between  costs  incurred  to 
produce  LWR  pipe  and  tube  in  the 
United  States  and  in  Turkey  using 
publicly  available  data.  We  corrected  an 
error  in  converting  CV  from  dollars  per 
metric  ton  (MT)  to  dollars  per  hundred 
feet  for  one  of  the  products.  To  calculate 
SG&A  and  financial  expenses,  the 
petitioners  relied  upon  amounts 
reported  in  the  2002  financial 
statements  of  Borusan  Holding  A.S., 
which  is  the  parent  company  of 
Mannesman  Boru,  a  principal  producer 
of  the  subject  merchandise  in  Turkey. 
Packing  costs  were  omitted  from  the 
COP  calculations.  Based  upon  a 
comparison  of  the  prices  of  the  foreign 
like  product  in  the  home  market  to  the 
calculated  COP  of  the  product,  we  find 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  the  foreign  like  product 
were  made  below  the  COP,  within  the 
meaning  of  section  773(b)(2)(A)(i)  of  the 
Act.  Accordingly,  the  Department  is 
initiating  a  country-wide  cost 
investigation. 

Pursuant  to  sections  773(a)(4),  773(b) 
and  773(e)  of  the  Act.  the  petitioners 
also  calculated  a  NV  for  sales  in  Turkey 
based  on  CV.  The  petitioners  calculated 
CV  using  the  same  COM,  SG&A,  and 
financial  expense  figures  used  to 
compute  the  Turkish  home  market 
costs.  Consistent  with  773(e)(2)  of  the 
Act,  the  petitioners  included  in  CV  an 
amount  for  profit.  For  profit,  the 
petitioners  relied  upon  amount  reported 
in  the  Turkish  LWR  pipe  &  tube 
producer's  2002  financial  statements 
which  was  zero  because  the  producer 
experienced  a  loss. 
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Based  on  comparisons  of  EP  (method 
derived  from  price  quotes)  to  CV, 
calculated  in  accordance  with  section 
773(a)  of  the  Act.  the  estimated 
dumping  margins  for  LVVR  pipe  and 
tube  from  Turkey  range  from  27.04 
percent  to  34.89  percent    We  note  that 
these  margins  are  conservative  since  the 
petitioners  did  not  inchide  packing  in 
the  f'\'  calculation. 

Initiation  of  Cost  Investigation 

As  noted  above,  pursuant  to  section 
773(b)  of  the  Aft.  the  petitioners 
provided  information  demonstrating 
reasonable  grounds  to  believe  or  suspect 
that  sales  in  the  home  market  of  Turkev 
were  made  at  prices  below  the  fullv 
absorbt'd  COP  and.  aci ordingh 
requested  that  the  Department  conduct 
a  countr>-wide  sales-below-COP 
investigation  in  connection  with  the 
requesteti  antidumping  investigation  tor 
this  country.  The  Statement  of 
Administrative  Action  (SAA).  submitted 
to  the  I'.S.  f'ongress  in  connection  with 
the  interpretatiim  and  ap[ilicatioii  of  the 
UR,-\A,  states  that  an  allegation  of  sales 
below  COP  net'd  not  be  specific  to 
individual  exporter^  or  producers.  SAA. 
H  R.  Do(    No    lO.i-.nti  at  833  (1494). 
The  SAA  states  that  '  Commerce  will 
consider  allegatums  of  below-cost  sales 
in  the  aggregate  for  a  foreign  country, 
just  as  Commerce  currenth  ( onsiciers 
allegations  of  sales  at  les>>  than  fair  value 
on  a  country-wide  basis  for  purpnses  of 
initiating  an  antidumping 
investigation  ■■  Id 

Further  the  SAA  [jrovides  that  "new 
section  773(bj(2)!A)  retains  tiie  current 
requirement  that  Commert  e  ha\f' 
'reasonable  grounds  to  belie\'e  or 
suspect'  that  below  cost  sales  ha\e 
occurred  before  initiating  -<u(  h  an 
investigation.  'Reasonable  grounds'  ... 
exist  when  an  interested  parts  provides 
specific  factual  information  on  costs  and 
prices,  observed  or  constructed, 
indicating  that  sales  in  the  foreign 
market  in  question  are  at  below-cost 
prices."  Id.  Based  upon  the  comparison 
of  the  adjusted  prices  from  the  petition 
for  the  representative  foreign  liL' 
products  to  their  COF^^,  we  find  the 
existenc  e  ot  "reasonable  grounds  to 
believe  or  suspect"  that  sales  of  these 
foreign  like  products  in  Turkey  were 
made  beknv  their  respective  COPs 
within  the  meaning  of  section 
773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  the 
requested  country-wide  cost 
investigation. 

Fair  Value  Comparisons 

Based  on  the  data  pro\ided  bv  th» 
petitioners,  the  Department  finds  that 
there  is  reason  to  believe  that  imports  ot 


LVVR  pipe  and  tube  from  Mexico  and 
Turkey  are  being,  or  are  likely  to  be, 
sold  at  LTFV. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

With  respect  to  Mexico  and  Turkev. 
the  petitioners  allege  the  U.S.  industrv 
firoducing  the  domestic  like  produc:t  is 
being  materiallv  injured,  or  is 
threateneil  with  material  injurv.  b\ 
reason  of  the  individual  and  cumulated 
imports  of  the  subjtH.t  merchandise  sold 
at  less  than  NV 

The  petitioners  contend  that  the 
industrv's  injured  condition  is  evident 
ill  examining  market  shart\  production, 
shipments,  capat:itv  utilization,  lost 
sales,  profit  and  emplovment.  .See 
Petition  at  21-2.T  and  Kxhibits  14-29. 
The  petitioners  assert  that  their  share  of 
the  market  has  declined  from  21)00  to 
2002,  Sec  Petition  at  21-22  and  Exhibits 
18-19.  Finallv.  the  petitioners  note  that 
one  l.WR  t'ipt'  and  tube  manufacturer 
went  out  ol  business  altugether  in  2002, 
thereby  taking  significant  domestic  LVVR 
pipe  and  tube  production  out  of  the 
market.  .See  Petition  at  23.  For  a  full 
disi  ussimi  nt  the  allegations  and 
evidence'  ot  materi.il  injurv.  see 
Iiiitiiitinn  Chfckli-^t  ,it  .-\tt.u  hment  II 

Initiation  of  Antidumping 
Investigations 

B.ised  on  our  ex.imination  ot  the 
Petition  covering  lAVR  pipe  and  tube 
from  Mexico  ,ind  Turkev,  the 
I)>'[)artinent  finds  it  meets  the 
requirements  of , section  732  of  the  Act. 
Therefore,  we  are  initiating 
antidumfung  investigations  to 
det(;rmine  whether  imports  of  LVVR  pipe 
and  tube  from  Mexico  ,ind  Turkey  are 
being,  or  are  likeK  to  he.  sold  in  the 
I'niti'd  States  at  LTFV.  Cnless  this 
deadline  is  extended  pursuant  to  section 
733(b)(1)(A)  of  the  Act.  we  will  make 
our  [)reliininar\  determinations  no  later 
than  140  davs  .ifter  the  date  of  this 
initiation 

Distribution  of  Copies  of  the  Petition 

In  ac(  i(rd,inr.i'  with  sec  tioii 
732(bJ(.))(A)  of  the  Ad.  a  ropv  ol  the 
public  version  nt  the  Petition  has  been 
provided  to  represeiit.itues  ot  the 
governments  ot  Mexu  o  and  Turkev.  We 
will  attempt  to  provide  a  copv  of  the 
public  \ersion  of  the  Petition  to  each 
exporter  n.inied  in  the  Petition,  as 
provided  in  set.li(m  19  CFR 
351.203(c)(2) 

rrC  Notification 

riie  irc :  vmII  preliminarily  determine 
nil  Liter  than  I  h  tnber  24,  2003.  whether 
there  is  reason. ilile  indication  that 
imports  of  LVVR  pipe  and  tube  from 


Mexico  and  Turkey  are  causing,  or 
threatening,  material  injury  to  a  U.S. 
industry.  A  negative  ITC  determination 
for  any  country  will  result  in  the 
investigation  being  terminated  with 
respect  to  that  country;  otherwise,  these 
investigations  will  proceed  according  to 
statutory  and  regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  September  29,  2003. 
lames  J.  Jochum, 

A<:sistnnt  Sprrftan  for  Import 

A  dministration 

IKR  Do(\  03-25282  Filed  10-3-03:  8:45  am] 

BILLING  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351-806] 

Silicon  Metal  From  Brazil:  Final 
Results  of  Antidumping  Duty 
Administrative  Review  and  Revocation 
of  Order  in  Part 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerc'e. 

ACTION:  Final  Results  of  Antidumping 
Duty  Administrative  Review  and 
Revocation  of  Order  in  Part. 

SUMMARY:  On  [uly  28,  2003,  the 

Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  silicon 
mcMal  from  Brazil.  The  period  of  review 
(POR)  is  luly  1.  2001,  through  lune  30, 
2002,  This  review  covers  imports  of 
silicon  metal  from  one  producer/ 
exporter,  Companhia  Brasileira 
f  iarbureto  de  Calcio  (CBCC).  We 
pro\  ided  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  this  review,  but 
received  no  ccjmments. 

The  final  results  do  not  differ  from  the 
preliminary  results  of  this  review, 
where  we  found  that  sales  of  the  subject 
merchandise  have  not  been  made  below 
normaf  value  (\V).  and  where  we 
revoked  the  order,  in  part,  with  respect 
to  CB(;C,  because  we  found  that  CBCC 
has  met  all  of  the  requirements  for 
revocation,  as  set  forth  in  19  C.F.R. 
351  222(b).  We  will  instruct  the  United 
States  Bureau  of  Customs  and  Border 
Protection  (BCBP)  not  to  assess 
antidumping  duties  on  the  subject 
merchandise  exported  by  CBC'C. 
EFFECTIVE  DATE:  October  G,  2003. /P< 
FOR  FURTHER  INFORMATION  CONTACT: 
Maisha  Cnor  at  (202)  482-5831  or 
Ronald  Trentham  at  (202)  482-6320, 
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AD/CVD  Enforcement,  Office  IV,  Group 
II,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

After  the  publication  of  the 
preliminary  results  of  this 
administrative  review,^  the  Department 
invited  interested  parties  to  comment  on 
its  preliminary  findings.  No  comments 
were  received. 

Scope  of  the  Order 

The  merchandise  covered  by  this 
administrative  review  is  silicon  metal 
from  Brazil  containing  at  least  96.00 
percent  but  less  than  99.99  percent 
silicon  by  weight.  Also  covered  by  this 
administrative  review  is  silicon  metal 
from  Brazil  containing  between  89.00 
and  96.00  percent  silicon  by  weight  but 
which  contains  more  alimiinum  than 
the  silicon  metal  containing  at  least 
96.00  percent  but  less  than  99.99 
percent  silicon  by  weight.  Silicon  metal 
is  currently  provided  for  under 
subheadings  2804.69.10  and  2804.69.50 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS)  as  a 
chemical  product,  but  is  commonly 
referred  to  as  a  metal.  Semiconductor 
grade  silicon  (silicon  metal  containing 
by  weight  not  less  than  99.99  percent 
silicon  and  provided  for  in  subheading 
2804.61.00  of  the  HTSUS)  is  not  subject 
to  the  order.  Although  the  HTSUS  item 
numbers  are  provided  for  convenience 
and  for  customs  purposes,  the  written 
description  remains  dispositive. 

Period  of  Review 

The  POR  is  July  1,  2001,  through  Jime 
30,  2002. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  silicon 
metal  from  Brazil  to  the  United  States 


were  made  at  less  than  NV,  we 
compared  the  constructed  export  price 
to  NV.  Om-  calculations  followed  the 
methodologies  described  in  the 
Preliminary  Results. 

Revocation 

The  Department  "may  revoke,  in 
whole  or  in  part"  an  antidumping  duty 
order  upon  completion  of  a  review 
imder  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  While 
Congress  has  not  specified  the 
procedures  that  the  Department  must 
follow  in  revoking  an  order,  the 
Department  has  developed  a  procedure 
for  revocation  as  described  in  19  C.F.R. 
351.222.  This  regulation  requires,  inter 
alia,  that  a  company  requesting 
revocation  must  submit  the  following: 
(1)  a  certification  that  the  company  has 
sold  the  subject  merchandise  at  not  less 
than  NV  in  the  current  review  period 
and  that  the  company  will  not  sell  at 
less  than  NV  in  the  future;  (2)  a 
certification  that  the  company  sold  the 
subject  merchandise  in  commercial 
quantities  in  each  of  the  three  years 
forming  the  basis  of  the  revocation 
request;  and  (3)  an  agreement  to 
reinstatement  in  the  order  or  suspended 
investigation,  as  long  as  any  exporter  or 
producer  is  subject  to  the  order  (or 
suspended  investigation),  if  the 
Secretary  concludes  that  the  exporter  or 
producer,  subsequent  to  the  revocation, 
sold  the  subject  merchandise  at  less 
than  NV.  See  19  C.F.R.  351.222(e)(1). 
Upon  receipt  of  such  a  request,  the 
Department  will  consider  the  following 
in  determining  whether  to  revoke  the 
order  in  part:  (1)  whether  the  producer 
or  exporter  requesting  revocation  has 
sold  subject  merchandise  at  not  less 
than  NV  for  a  period  of  at  least  three 
consecutive  years;  (2)  whether  the 
continued  application  of  the 
antidumping  duty  order  is  otherwise 
necessary  to  offset  dumping;  and  (3) 
whether  the  producer  or  exporter 


requesting  revocation  in  part  has  agreed 
in  writing  to  the  immediate 
reinstatement  of  the  order,  as  long  as 
any  exporter  or  producer  is  subject  to 
the  order,  if  the  Department  concludes 
that  the  exporter  or  producer, 
subsequent  to  revocation,  sold  the 
subject  merchandise  at  less  than  NV. 
See  19  C.F.R.  351.222(b)(2);  see  also 
Silicon  Metal  from  Brazil;  Final  Results 
of  Antidumping  Duty  Administrative 
Review  and  Revocation  of  Order  in  Part, 
67  FR  77225,  77226  (December  17, 
2002). 

/.  CBCC:  Determination  to  Revoke  Order 
in  Part 

In  the  preliminary  results,  we 
determined  that  CBCC  has  met  the 
requirements  for  revocation.  See 
Preliminary  Results,  68  FR  at  44286-87 
(July  28,  2003).  We  received  no 
comments  from  either  the  petitioners  or 
CBCC  on  this  revocation  determination. 
Therefore,  we  continue  to  find  that 
CBCC  has  met  the  requirements  for 
revocation.  Specifically,  we  find  that  (1) 
CBCC  has  demonstrated  three 
consecutive  years  of  sales  at  not  less 
than  NV;  (2)  CBCC's  aggregate  sales  to 
the  United  States  were  made  in 
commercial  quantities  during  each  of 
those  three  years  (see  Preliminary 
Results,  68  FR  at  44287  (July  28,  2003)), 
and  (3)  the  continued  application  of  the 
antidumping  order  is  not  necessary  to 
offset  dumping.  Therefore,  for  the  final 
results,  we  find  that  CBCC  qualifies  for 
revocation  of  the  order  on  silicon  metal 
from  Brazil,  under  19  C.F.R. 
351.222(b)(2). 

Final  Results  of  Review 

As  a  result  of  this  review,  we 
determine  that  the  following  percontage 
weighted-average  margin  exists  for  the 
period  July  1.  2001,  through  June  30, 
2002: 


Manufacturer/exporter 


!    Weighted-average 
Margin  Percentage 


CBCC 


0.00 


Effective  Date  of  Revocation 

This  revocation  applies  to  all  entries 
of  subject  merchandise  that  are 
produced  and  exported  by  CBCC, 
entered,  or  withdrawn  fi-om  warehouse, 
for  consumption  on  or  after  July  1,  2002. 
The  Depsutment  will  order  the 
suspension  of  liquidation  ended  for  all 


'  See  Silicon  Metal  From  Brazil:  Preliminary 
Results  of  Antidumping  Duty  Administrative 


such  entries  and  will  instruct  the  BCBP 
to  release  any  cash  deposits  or  bonds. 
The  Department  will  further  instruct  the 
BCBP  to  refund  with  interest  any  cash 
deposits  on  entries  made  on  or  after  July 
1,  2002. 


Review,  Partial  Rescission  of  Review  and  Notice  of 


Assessment  Rates 

The  Department  will  determine,  and 
the  BCBP  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  In 
accordance  with  19  C.F.R.  351.212(b)(1), 
we  have  calculated  an  importer-specific 
assessment  rate  for  merchandise  subject 
to  this  review.  The  Department  will 


Intent  To  Revoke  Order  in  Pari.  68  FR  44285  (July 
28.  2003)  {Preliminary  Results). 
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issue  appropriate  assessment 
instructions  directly  to  the  BC'BP  within 
15  days  of  publication  of  these  final 
results  of  review.  We  will  direct  the 
BC'BP  to  assess  the  resulting  assessment 
rates  against  the  entered  custimis  valuer 
for  the  subject  merchandise  on  each  of 
the  importer  s  entries  during  the  review 
period 

Cash  Deposit  Requirements 

The  followint^  deposit  recjuirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  re\  iew  ff)r  all  shipments 
of  silicon  metal  fmai  Brazil  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  bv  section 
751ia)|  1 J  of  the  Act:  (1)  cash  deposits  for 
CiBCC  will  no  lonijer  be  required;  (2)  for 
previously  reviev\ed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  'h^' 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
\-alue  (LTFV)  investigation,  but  the 
manufac;turer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  tor  the  manufacturer  of 
the  mere  handise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  c  nntiruit'  to  be  91,Ub 
percent,  the  "all  others"  ratf  madf 
effective  by  the  LTFV  investigation.  The 
required  cash  deposits  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

Notification  to  Importers 

This  notice  also  serves  as  a  final 
reminder  to  impnrters  of  their 
responsibilitv  under  19  C.F.R. 
351,402(0(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  [irior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  tr)  complv  v\ith 
this  requirement  could  result  in  tti^ 
Secretary's  presumption  th.it 
reimbursement  of  antidumping  duties 
(occurred  and  the  suhsequ>'nt  assessment 
of  double  antidumping  duties 

Administrative  Protective  Orders 

This  notice  also  serves  as  the  onlv 

reminder  to  parties  subject  to 
administrative  protective  orders  I  APOs) 
of  their  responsibility  concerning  thf; 
return  or  destruction  of  proprietarv 
information  disclosed  under  an  APO  in 
accordance  with  19  C  F  R   351  .U)5. 
Timely  written  notification  of  the 
return/destruction  of  APO  materials  or 
conversiim  to  judic;ial  protective  order  is 
hereby  requested.  Failure  to  comply 


with  the  regulations  and  terms  of  an 
.\Pt)  is  a  violatiim  which  is  subject  to 
sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  a(;c;ordance 
with  sections  75  l(a)(  1)  and  777(i)  of  the 
Act. 

Dali'd   .S.'ptemher  26.  200.'), 
lames  ).  Jochum. 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc  0,1-2.5280  Filed  lt)-.i-03;  8:45  ar.ij 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Notice  of  Indirect  Cost  Rates  for  the 
Damage  Assessment  and  Restoration 
Program  for  Fiscal  Year  2002 

agency:  .National  Oceanic  and 
Atmospheru:  .\dministr.ition  (NOA-M. 
Commerce, 

action:  Notice. 


summary:  The  National  0<:eanic 
Adniiiiisjratioi's  (NOAA)  Damage 
Assessment  ,uui  Restoration  Program 
(UARP)  IS  announcing  new  indirect  ccjst 
rates  on  the  re(  nverv  of  indirect  costs 
for  its  conqHitient  organizations 
involved  in  natural  resource  damage 
assessment  and  restoration  activities  for 
fiscal  year  (FY)  2002.  The  indirec:t  cost 
rates  for  this  fiscal  year  and  dates  of 
implementation  are  provided  in  this 
notice.  More  information  on  these  rates 
and  the  DARP  policv  can  be  found  at 
the  DARP  Web  site  at: 
mvvv  darp.nodd  i^ov 

FOR  FURTHER  INFORMATION:  For  further 

int'iriuatioii.  (  nnt.K  t  [irian  lulius  <it  301- 
71J-3038.  ext    199    b\  f,i\  at  ,i01-713- 
4387.  or  e-mail  at 
Brian. liilius<&nnaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

inissmn  nt  the  n.\Kl'  is  to  restore 
Uritural  resour(  e  iniunes  caused  b\ 
releases  of  hazardous  substances  or  oil 
under  the  C^oinprt^hensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  (42  U,S,C,  9ti()l  ft  seq.).  the 
Oil  Pollution  Act  of  1990  (OPA)  (33 
CS.C.  2701  H  see/  ),  and  siqiport 
restoraticm  of  phvsical  in|uries  to 
Natinn.il  Marine  .Santtuarv  resources 
under  the  National  Marine  Sanctuaries 
Act  (NMSAI  (Ifi  liSC,  1431  ft  scq.]. 
The  DARP  consists  of  three  comjionent 
organizations:  the  Damage  Assessment 
Center  (DAC)  within  the  National  Ocean 
Service;  the  Re.storation  Cienter  within 
the  National  Marine  FTshenes  Service; 


and  the  Office  of  the  General  Counsel 
for  Natural  Resources  (GCNR).  The 
DARP  conducts  Natural  Resource 
Damage  Assessments  (NRDAs)  as  a  basis 
for  recovering  damages  from  responsible 
parties,  and  uses  the  funds  recovered  to 
restore  injured  natural  resources. 

Consistent  with  Federal  accounting 
requirements,  the  DARP  is  required  to 
account  for  and  report  the  full  costs  of 
its  programs  and  activities.  Further,  the 
DARP  is  authorized  by  law  to  recover 
reasonable  costs  of  damage  assessment 
and  restoration  activities  under 
CERCLA.  OPA.  and  the  NMSA. Within 
the  constraints  of  these  legal  provisions 
and  their  regulatory  applications,  the 
DARP  has  the  discretion  to  develop 
indirect  cost  rates  for  its  component 
organizations  and  formulate  policies  on 
the  recovery  of  indirect  cost  rates 
subject  to  its  requirements. 

The  DARP's  Indirect  Cost  Effort 

In  December  1998.  the  DARP  hired 
the  public  accounting  firm  Rubino  & 
McGeehin,  Chartered  (R&M),  to: 
Evaluate  the  cost  ac;counting  system  and 
allocation  practices:  recommend  the 
appropriate  indirect  cost  allocation 
methodology;  and  determine  the 
indirect  cost  rates  for  the  three 
organizations  that  comprise  the  DARP. 
A  Federal  Register  notice  on  R&M's 
effort,  their  assessment  of  the  DARP"s 
cost  accounting  system  and  practice, 
and  their  determination  regarding  the 
most  appropriate  indirect  cost 
methodology  and  rates  for  FYs  1993 
through  1999  was  published  on 
December  7.  2000  (65  FR  76611).  The 
notice  and  report  by  R&M  can  also  be 
found  on  the  DARP  Web  site  at: 
^^^\\^^^. darp.noaa.gov 

R&M  continued  its  assessment  of 
DARPs  indirect  cost  rate  system  and 
structure  for  FYs  2000  and  2001.  A 
second  federal  notice  specifying  the 
DARP  indirect  rates  for  FYs  2000  and 

2001  was  published  on  December  2, 

2002  (67  FR  71537). 

In  October  2002.  DARP  hired  the 
accounting  firm  of  Cotton  and  Companv 
LLP  (Cotton)  to  review  and  certify  DARP 
costs  incurred  on  cases  for  purposes  of 
cost  recovery  and  to  develop  indirect 
rates  for  FY  2002  and  subsequent  vears. 
As  in  the  prior  years.  Cotton  concluded 
that  the  cost  accounting  system  and 
alloi:ation  practices  of  the  DARP 
component  organizations  are  consistent 
with  Federal  accounting  requirements. 
Consistent  with  R&M's  previous 
analyses.  Cotton  also  determined  that 
the  most  appropriate  indirect  allocation 
method  continues  to  be  the  Direct  Labor 
(^ost  Base  for  all  three  DARP  component 
organizations.  The  Direct  Labor  Cost 
Base  is  computed  by  allocating  total 
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indirect  cost  over  the  sum  of  direct  labor 
dollars  plus  the  application  of  NOAA's 
leave  surcharge  and  benefits  rates  to 
direct  labor.  Direct  labor  costs  for 
contractors  from  the  Oak  Ridge  Institute 
for  Science  and  Education  (ORISE)  also 
were  included  in  the  direct  labor  base 
because  Cotton  determined  that  these 
costs  have  the  same  relationship  to  the 
indirect  cost  pool  as  NOAA  direct  labor 
costs.  ORISE  provides  on-site  support  to 
DARP  in  the  areas  of  injury  assessment, 
natural  resource  economics,  restoration 
plaiming  and  implementation,  and 
policy  analysis.  Cotton's  reports  on  the 
FY  2002  DARP  indirect  rates  can  also  be 
found  on  the  DARP  Web  site  at: 
www.darp.noaa.gov. 

The  DARP's  Indirect  Cost  Rates  and 
Policies 

The  DARP  will  apply  the  indirect  cost 
rates  for  FY  2002  as  recommended  by 
Cotton  for  each  of  the  DARP  component 
organizations  as  provided  in  the 
following  table: 


DARP  component 
organization 

FY  2002 
indirect  rate 
(in  percent) 

Damage  Assessment  Center 
(DAC)  

Restoration  Center  (RC) 

General  Counsel  for  Natural 
Resources  (GCNR) 

254.17 
218.36 

251.75 

These  rates  are  based  on  the  Direct 
Labor  Cost  Base  allocation  methodology. 

The  FY  2002  rates  will  be  applied  to 
all  damage  assessment  and  restoration 
case  costs  incurred  between  October  1 , 
2002,  and  September  30.  2003.  DARP 
will  use  the  FY  2002  indirect  cost  rates 
for  future  fiscal  years  until  subsequent 
year-specific  rates  can  be  developed. 

For  cases  that  have  settled  and  for 
cost  claims  paid  prior  to  the  effective 
date  of  the  fiscal  year  in  question,  the 
DARP  will  not  re-open  any  resolved 
matters  for  the  purpose  of  applying  the 
revised  rates  in  this  policy  for  these 
fiscal  years.  For  cases  not  settled  and 
cost  claims  not  paid  prior  to  the 
effective  date  of  the  fiscal  year  in 
question,  costs  will  be  recalculated 
using  the  revised  rates  in  this  policy  for 
these  fiscal  years.  Where  a  responsible 
party  has  agreed  to  pay  costs  using 
previous  year's  indirect  rates,  but  has 
not  vet  made  the  payment  because  the 
settlement  docimients  are  not  finalized, 
the  costs  will  not  be  recalculated. 

The  DARP  indirect  cost  rate  policies 
and  procedures  published  in  the 
Federal  Register  on  December  7,  2000 
(65  FR  76611),  and  on  December  2,  2002 
(67  FR  71537),  remain  in  effect  except 
as  updated  by  this  notice. 


Dated:  September  29,  2003. 
Jamison  S.  Hawkins, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management, 
National  Ocean  Service. 
[FR  Doc.  03-25237  Filed  10-3-03;  8:45  am) 
BILUNG  CODE  3510-^E-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.  091 6030] 

Marine  Mammais;  File  Nos.  774-1714- 
00  and  782-1719-00 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  NationeJ  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  applications. 

SUMMARY:  Notice  is  hereby  given  that 
the  following  Agencies  have  applied  in 
due  form  for  a  permit  to  take  various 
pinniped,  cetacean  and  sea  turtles 
during  stock  assessment  activities  for 
pmposes  of  scientific  research: 

774-1714  -  Southwest  Fisheries 
Science  Center,  National  Marine 
Fisheries  Service,  8604  La  Jolla  Shores 
Dr.,  La  Jolla,  CA  92037  (Principal 
hivestigator:  Stephen  B.  Reilly,  Ph.  D.); 
and 

782-1719  -  National  Marine  Mammal 
Laboratory,  National  Marine  Fisheries 
Service,  7600  Sand  Point  Way,  NE,  BIN 
CI 5 700,  Seattle,  WA  98115  (Principal 
Investigator:  Sue  Moore,  Ph.D.). 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  November 
5,  2003. 

ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s) 
(SEE  SUPPLEMENTARY  INFORMATION) 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson,  Carrie  Hubard  or  Patrick 
Opay,  (301)713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permits  are  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.],  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
,  1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.),  and  the  regulations  governing 
the  taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  222-226). 

Southwest  Fisheries  Science  Center 
(File  No.  774-1714)  requests  a  permit  to 
take  marine  mammals  and  sea  turtles 


during  stock  assessment  research 
activities.  The  application  consists  of 
three  projects:  Project  I  (Pinniped 
Studies)  is  to  conduct  population 
assessments  for  northern  elephant  seals 
(Mirounga  angustirosths),  California  sea 
lions  [Zalophus  calif omianus).  Stellar 
sea  lions  {Eumetopias  jubatus)  and 
harbor  seals  [Phoca  vitulina  richardsi] 
via  aerial  and  ground/vessel  surveys 
and  photogrammetry  to  determine 
abundance,  distribution  patterns,  length 
frequencies,  breeding  densities.  Scat 
and  spew  will  be  collected  from 
California  sea  lions  to  determine  the 
diet  of  this  species.  This  research  is  part 
of  an  ongoing  progreun  to  assess  the 
status  of  pinniped  species  and  identify 
fishery-marine  mammal  conflicts.  Each 
of  the  pinniped  species  requested 
interacts  with  fisheries  off  California. 
Project  II  (Cetacean  Studies)  is  to 
determine  the  abundance,  distribution, 
movement  patterns,  and  stock  structure 
of  cetaceans  in  U.S.  territorial  and 
international  waters.  These  studies  are 
conducted  through  vessel  surveys,  aerial 
surveys,  helicopter  and  small  plane 
photogrammetry,  photo-identification 
(from  vessels  and  small  boats), 
biological  sample  collection,  and 
tagging  and  tracking  of  individual 
animals.  Cetacean  abundance  data  will 
be  used  to  set  limits  (PBRs)  of  allowable 
hiunan-caused  mortality  under  the 
MMPA  and  to  monitor  trends  in 
abimdance  through  time.  Genetic  and 
other  analyses  of  biological  samples 
collected  will  be  used  to  determine 
stock  structure  for  the  appropriate 
management  of  these  species.  Tagging 
and  tracking  activities  will  help  address 
outstanding  needs  for  data  on 
movements  and  dive  time  correction 
factors  for  abundance  estimation 
procedures.  Project  II  activities  also 
include  the  salvage  and  import/export 
of  cetacean  parts,  specimens  and 
biological  samples.  Project  III  (Sea 
Turtle  Studies)  is  to  determine  the 
abundance,  distribution,  movement 
patterns,  stock  structure  and  diet  of 
marine  turtles  in  U.S.  territorial  and 
international  waters.  Project  III  studies 
will  occur  opportunistically  to  research 
activities  conducted  under  Project  II. 
Sea  Turtle  data  opportunistically 
collected  during  cetacean  surveys  will 
be  useful  in  determining  movements 
and  distribution  of  turtle  species  in  the 
ETP.  especially  for  olive  ridley  turtles. 
The  research  activities  proposed  in  this 
application  will  provide  information  on 
movements  and  distribution  from  tag  re- 
sights,  genetic  analyses  of  tissue  biopsy 
and  blood  samples,  and  continued 
analyses  of  sea  turtle  distribution  from 
sightings  data.  NMFS  recovery  plans  for 
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these  species  stress  the  need  for  a 
clarification  of  stock  identity  issues  and 
determination  of  habitat  needs  and 
primary  foraging  areas.  Project  III  also 
entails  the  salvage,  import  and  export  of 
marine  turtle  parts,  specimens  and 
biological  samples 

In  addition  to  import.' export; re-export 
authorization  for  biological  samples 
collected  during  the  researc:h  ac;tivities. 
the  Applicant  requests  authorization  tn 
import/ export/re-export  parts,  salvaged 
specimens  and  biological  samples  or 
salvaged  parts  and  specimens  collected 
by  other  researchers  under  th>'ir  own 
authorization 

782-1719  -  Xationai  Marine  Mammal 
Laboratory  submitted  a  complete 
application  nn  May  21,  200.i!  to  take 
various  cetacean  species  during  stock 
assessment  research  activities.  The 
application  was  published  in  the 
Federal  Register  on  lune  4.  200^  (BK  FR 
j.5477)  The  applicant  has  submitted  a 
supplemental  request  to  that  application 
to  take  endanger:'d  marine  mammals  in 
the  Antarctic 

Written  comments  or  requests  for  i 
public  hearing  on  these  appli<  ations 
should  be  marled  to  the  ('hief.  Permits, 
('onservatiun  and  Education  Di\ision. 
F  PRl.  Office  of  Protected  Resources, 
N'MFS.  1315  East-West  Highuav.  Room 
1 J705,  Silver  Spring.  MD  2()41()  Those 
iniiividuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  partic  ular  request  would 
be  appropriate. 

(Comments  may  also  be  submitted  bv 
fac:simile  at  (30lJ713-O37fi,  provided 
the  tacsimile  is  confirmed  bv  hard  copv 
submitted  bv  mail  anci  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  bv  e- 
mail  or  hv  other  electronic:  media. 

(Concurrent  with  the  publication  of 
this  notice  in  th^'  Federal  Register, 
.N'MFS  is  forwarding  (  i.ipies  nf  this 
application  to  the  Marine  Mammal 
(Commission  and  its  Committe*'  of 
Scientific  Advisors 

Uocuments  for  both  applications  mav 
he  reviewed  in  the  following- locations 
Permits,  Conservation  and  Education 
Division.  Officie  of  Protected  K»'sourc;e.-,. 
N'MFS.  1315  East-We>t  Highwav,  Room 
13705.  Sliver  Spring.  MD  209UJ;  phone 
(301)713-2289:  fa.x  (301  )7 13-03  7(5;  and 
Assistant  Regional  Administrator  for 
Prott'c:ted  Resouro's.  Northwest  Region. 
NMFS.  7600  Sand  Point  Wav  NE,  BIN 
CI 5700,  Bldg.  1.  Seattle,  WA  981 15- 
0700:  phone  (206)52f)-ftl  50;  fax 
(206)526-6426; 

.Assistant  Regional  .Administrator  for 
Protected  Resources.  Alaska  Region. 
NMFS,  P  (J.  Box  21668.  luneau.  AK 


99802-1668;  phone  (907)586-7235;  fax 
(907)586-7012; 

Assistant  Regional  Administrator  for 
Protected  Resources,  Southwest  Region, 
NMFS.  501  West  Ocean  Blvd.,  Suite 
4200.  Long  Beach,  CA  90802-4213: 
phone  (562)980-4020:  fax  (562)980- 
4027;  and 

Assistant  Administrator,  Pacific 
Islands  Regional  Offic;e,  NMFS.  1601 
Kapiolani  Blvd..  Suite  1110,  Honolulu, 
HI  96814-4700;  phcme  (808)973-2935: 
fa-x  (808)973-2941. 

Dated   .September  H).  2003. 
Stephen  L.  Leathery, 

C.hit'l.  Pfrmits.  C.i>nst'n,at\on  and  Education 
[.)nisi(>n.  ( >tti<  f  1)1  Pnitt'ctrd Resoun  cs. 
Xationai  Marine  Fisheries  Service. 
IFK  [)(!.:   (n-2',27I  Filed  10-3-03;  8:45  ami 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 

AGENCY:  De()artnieiit  of  the  .Air  Force. 

Doll 

ACTION:  .Notice  ol  meeting. 

summary:  Pursuant  to  Public  Law  92- 

46, t.  iiotic:e  is  hereby  given  of  the 
forthc  liming  meeting  of  the  .AF("2l.SRC 
Advisor\  (iroup   The  purpose  of  the 
meeting  is  to  brief  the  (Commander  of 
the  AF(C2LSR  Center  This  meeting  will 
be  c  losed  to  the  public 

date:  October  15.  2003 

ADDRESSES:  AFC2lSR(:,  Langlev  AFB, 
\A 

FOR  FURTHER  INFORMATION  CONTACT:  Ma| 
Chris  Berg,  Air  Force  Scientific: 
Advisory  Board  Secretariat.  IIHO  .Air 
Force  Pentagon.  Rm  3I)9H2.  W.ishington 
DC  20330-1 IHO. (703) 697-4811. 

Pamela  I).  Fitzgerald. 

Air  tun  v  h'ndt:nil  lietiister  Liaison  Officer. 
(FR  Doc.  03-25213  Filed  10-3-03:  8;45  ami 

BILLING  CODE  5001 -05-P 


ACTION:  Notice  of  intent — extension  of 
scoping  period. 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Extension  of  Scoping  Period  for  the 
Draft  Environmental  Impact  Statement/ 
Environmental  Impact  Report  for  a 
Proposed  Marine  Terminal 
Development  at  Pier  S  in  the  Port  of 
Long  Beach,  Los  Angeles  County,  CA 

AGENCY:  Is   .\riii\  ( Corp>  of  Engineers. 
LoN  .Angeles  I)i,-,tric  t.  DoD. 


SUMMARY:  The  U,S.  Army  Corps  of 
Engineers  (Corps)  is  considering  the 
development  of  Pier  S  Marine  Terminal 
Project  (Proposed  Action).  The 
development  of  Pier  S  would  result  in 
a  160-acre  marine  container  terminal, 
and  would  include  four  elements: 
dredging,  wharf  construction,  and 
container  cranes:  container  yard: 
terminal  buildings  and  truck  gates:  and 
an  intermodal  rail  yard. 

The  primary  Federal  concern  is  the 
dredging  and  discharging  of  materials 
within  waters  of  the  U.S.  and  potential 
impacts  on  the  human  environment. 
Under  Section  404  of  the  Clean  Water 
Act.  the  Corps  is  authorized  to  approve 
discharges  of  dredged  or  fill  material 
into  waters  of  the  U.S.  Under  section  10 
of  the  Rivers  and  Harbors  Act,  the  Corps 
may  authorize  activities  that  could 
affect  navigable  whalers.  The  Corps  is 
preparing  an  Environmental  Impact 
Statement  (EIS)  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  prior 
to  deciding  whether  or  not  to  authorize 
the  Proposed  Action.  The  Corps  mav 
ultimately  make  a  determination  to 
permit  or  deny  the  Proposed  Action,  or 
permit  or  deny  alternatives  to  the 
Proposed  Action. 

Pursuant  to  the  California 
En\ironmental  Quality  Act  (CEQA),  the 
Port  will  serve  as  Lead  Agency  for  the 
preparation  of  an  Environmental  Impact 
Report  (EIR)  for  its  consideration  of 
development  approvals  within  its 
jurisdiction.  The  Corps  and  the  Port 
have  agreed  to  jointly  prepare  a  Draft 
EIS/EIR  in  order  to  optimize  efficiency 
and  avoid  duplication.  The  Draft  EIS/ 
EIR  is  intended  to  he  sufficient  in  scope 
to  address  federal,  state,  and  local 
requirements  and  environmental  issues 
c:oncerning  the  proposed  activities  and 
permit  approvals. 

Scoping  Pracpss  and  Availability  of 
the  Draft:  The  (CCorps. previously 
publishcjci  its  .NOI  in  the  Federal 
Register  on  September  12th,  2003.  For 
further  information,  please  consult  the 
original  NOI  public;ation. 

The  (^orps  and  the  Port  will  jointh' 
conduc:t  a  scoping  meeting  for  the 
proposed  projec;t.  English  and  Spanish 
translation  services  will  be  provided  at 
the  meeting  The  public  scoping 
meeting  will  be  helcl  to  receive  public 
comment  and  assess  public  concerns 
regarding  the  appropriate  scope  of  the 
Drah  EIS/EIR.  Participation  in  the 
public  meeting  by  federal,  state  and 
local  agenc;ies  and  other  interested 
organizations  and  persons  are 
encouraged.  Parties  interested  in  being 
added  to  the  Corps'  electronic  mail 
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notification  list  for  the  Pier  S  marine 
terminal  project  or  other  projects  in  the 
Port  of  Long  Beach  can  register  at: 
h  ttp  -.11  www.  spl.  usace.  army. mil/ 
mgulatory/register.html.  This  list  will  be 
used  in  the  future  to  notify  the  public 
about  scheduled  hearings  and 
availability  of  futiire  public  notices. 

The  Corps  of  Engineers  will  also  be 
consulting  with  the  U.S.  Fish  and 
Wildlife  Service  under  the  Endangered 
Species  Act  and  Fish  and  Wildlife 
Coordination  Act,  and  with  the  National 
Marine  Fisheries  Service  imder  the 
Magnuson-Stevens  Act.  Additionally, 
the  EIS/EIR  will  assess  the  consistency 
of  the  proposed  Action  with  the  Coastal 
Zone  Management  Act  and  potential 
water  quality  impacts  pursuant  to 
Section  401  of  the  Clean  Water  Act. 

The  public  scoping  meeting  for  the 
Draft  EIS/EIR  will  be  held  on  September 
25th,  2003,  at  6  p.m.  at  the  Port  of  Long 
Beach  administration  building.  The 
Corps  and  the  Port  will  separately 
transmit  local  notices  of  the  meeting 
prior  to  the  event.  Written  comments 
will  now  be  received  until  October  17th, 
2003.  The  Draft  EIS/EIR  is  expected  to 
be  published  and  circulated  sometime 
between  Winter  2003  and  Spring  2004, 
and  a  new  public  notice  and  public 
hearing  will  be  held  after  its 
publication. 

FOR  FURTHER  INFORMATION  CONTACT: 

Que.stions  about  the  proposed  action 
and  Draft  EIS/EIR  can  be  answered  by 
Mr.  Joshua  Burnam,  Corps  Project 
Manager,  at  213-452-3294.  Comments 
regarding  the  scope  of  the  Draft  EIS/EIR 
shall  be  addressed  to:  U.S.  Army  Corps 
of  Engineers,  Los  Angeles  District, 
Regulatory  Branch,  ATTN:  File  Nimiber 
1 999-1 6479-JLB,  P.O.  Box  532711,  Los 
Angeles,  California  90053-2325.  Copies 
should  also  be  sent  to  Stacey  Crouch, 
Port  of  Long  Beach,  P.O.  Box  570,  Long 
Beach,  CA  90801-0570. 

Richard  G.  Thompson, 

Colonel.  U.S.  Army,  District  Engineer. 

[FR  Doc.  03-25203  Filed  10-3-03;  8:45  am] 

8ILUNG  CODE  3^^0-9^-P 


DEPARTMENT  OF  EDUCATION 

[CFDANo.  84.170A] 

Office  of  Postsecondary  Education; 
Notice  Extending  Application 
Transmittal  Deadline  Date  for  Jacob  K. 
Javtts  Fellowship  Program 

summary:  On  August  1,  2003,  a  notice 
was  published  in  the  Federal  Register 
(68  FR  45229)  inviting  applications  for 
new  awards  for  fiscal  year  (FY)  2004  for 
the  Jacob  K.  Javits  Fellowship  Program. 


The  notice  listed  a  deadline  date  of 
October  3,  2003,  for  the  transmittal  of 
applications. 

The  Secretary  extends  the  deadline 
date  for  the  transmittal  of  applications 
for  this  competition  from  applicants  in 
certain  nationally  declared  disaster 
areas.  The  Secretary  takes  this  action  to 
allow  more  time  for  the  preparation  and 
submission  of  applications  by  potential 
applicants  in  certain  States  that  have 
been  affected  by  Hmricane  Isabel.  The 
extension  of  this  deadline  date  is 
intended  to  help  the  potential 
applicants  compete  fairly  with  other 
applicants  under  this  competition. 

Eligibility:  The  extended  deadline 
date  in  this  notice  applies  to  you  if  you 
are  a  potenticd  applicant  from  an  area  on 
the  following  chart.  The  President  has 
declared  each  of  these  locations  a 
disaster  area  as  a  result  of  recent  severe 
weather  conditions.  These  areas  are  as 
follows: 

State:  Delaware,  District  of  Columbia, 
Maryland,  North  Carolina,  Virginia, 
West  Virginia. 

DATES:  The  new  deadline  date  for  the 
transmittal  of  applications  is  October 
14,  2003. 

ADDRESSES:  The  address  and  telephone 
number  for  obtaining  applications  for, 
or  information  about  this  program  are  in 
the  application  notice  for  the  program. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  in  an 
alternative  format  (e.g..  Braille,  large 
print,  audiotape,  or  computer  diskette) 
on  request  to  the  contact  person  listed 
in  the  application  notice. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Docimient  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
n  ews/fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO);  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.gpoaccess.gov/narQ/ 
index.html. 

Program  Authority:  20  U.S.C.  1134-1134d. 


Dated:  October  1.  2003. 
Wilbert  Bryant, 

Acting  Assistant  Secretary.  Office  of 

Postsecondary  Education. 

[FR  Doc.  03-25303  Filed  10-1-03;  3:55  pm) 

BILLING  CODE  4000-01 -P 


DEPARTIMENT  OF  EDUCATION 

National  Advisory  Committee  on 
Institutional  Quality  and  Integrity, 
(National  Advisory  Committee); 
Meeting 

AGENCY:  National  Advisory-  Committee 
on  Institutional  Quality  and  Integrity, 
Department  of  Education. 

What  Is  the  Purpose  of  This  Notice? 

The  purpose  of  this  notice  is  to 
announce  the  public  meeting  of  the 
National  Advisory'  Committee  and  invite 
third-party  oral  presentations  before  the 
Committee.  This  notice  also  presents  the 
proposed  agenda  and  informs  the  public 
of  its  opportunity  to  attend  this  meeting. 
The  notice  of  this  meeting  is  required 
under  section  10(a)(2)  of  the  Federal 
Advison,'  Committee  Act.  ^ 

When  and  Where  Will  the  Meeting 
Take  Place? 

We  will  hold  the  public  meeting  on 
December  8,  2003  from  12:30  p.m.  until 
approximately  5:30  p.m.,  and  on 
December  9,  2003  from  8:30  a.m.  until 
approximately  12:30  p.m.  in  the 
Ballroom  at  the  Hilton  Garden  Inn,  815 
14th  Street,  NW.,  Washington,  DC 
20005.  You  may  call  the  hotel  on  (202) 
783-7800  to  inquire  about  rooms. 

What  Assistance  Will  Be  Provided  to 
Individuals  With  Disabilities? 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  If  you  will 
need  an  auxiliary  aid  or  ser\'ice  to 
participate  in  the  meeting  [e.g., 
interpreting  service,  assistive  listening 
device,  or  materials  in  an  alternate 
format),  notify  the  contact  person  listed 
in  this  notice  at  least  two  weeks  before 
the  scheduled  meeting  date.  Although 
we  will  attempt  to  meet  a  request 
received  after  that  date,  we  may  not  be 
able  to  make  available  the  requested 
auxiliary  aid  or  service  because  of 
insufficient  time  to  arrange  it. 

Who  Is  the  Contact  Person  for  the 
Meeting? 

Please  contact  Ms.  Bonnie  LeBold,  the 
Executive  Director  of  the  National 
Advisory'  Committee  on  Institutional 
Quality  and  Integrity,  if  you  have 
questions  about  the  meeting.  You  may 
contact  her  at  the  U.S.  Department  of 
Education,  room  7007,  MS  7592.  1990  K 
St.,  NW.,  Washington,  DC  20006, 
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ti-h-phont':  (202)  2 

jm-7U()H,  f-in.iil 

Bonnif  Lt'Bohh'rti  i,'f)i    liuliviiiiirils  whn 

list-  d  ff'lctommunu  ation^  d-'v  k  c  tnr  thf 

(i.'df  (TDD)  md\  (all  thf  Fcdfral 

Infurniatmn  Relav  Service  at  1-8U0- 

H77-83,<M 

What  Is  the  Authi)rity  for  the  .National 
Advisory-  C^ommittee? 

The  \.itiiinal  .\(i\  !<'ir\  ( InmmitttH!  on 
In.stitutiiinal  Iju  i!it\    inii  IntP^riU'  is 
fstdtilishiHi  und'T  ^fi  tiun  !  14  ut  the 
Hii^ht-r  tducatiun  Act  (HEA)  as 
ani.'iidt'd.  20  T  .S  C    1011c 

What  Are  the  Functions  of  the  National 
Advisory  CommittRC? 

The  t-oniniittee  advises  the  Secretary 

(if  Kducatinn  ihmif- 

•  Thf'  ^'^t.l!lils;lII!•'!lt  aiid  enforcement 
i)f  thf  1  I  it.'fi,!  !■  If  .■•■■I  .  lunition  of 

.1(1  r»'ditin-4  ii;*'!!!.  !"^  'U  associations 
under  ^iil)f)ait  2  of  part  H  of  Title  IV. 

Ht;A 

•  Th''  r'M  nt^nition  of  specific 
accrfditint;  at;f'ncn'S  or  a.ssociations. 

•  Thf  preparation  and  publication  of 
thf  \\>\  iif  n.itionaiU  rfcoynizccj 
a('(Tt'ditin>;  a^fin  :>■■-  md  issociation.s. 

•  Thf  fli;^ihiiit\  and  c  f rtification 
process  for  institutions  ot  higher 
education  under  Title  TV.  HE].\ 

•  The  devel(.ipment  of  standard  -  and 
CTiterid  for  specifir:  categories  of 
vocational  trainint^  institutions  dn(i 
institutions  ot  higher  (-ducation  for 
which  there  are  no  re(  ()gnize(i 
accrediting  agen(,ies.  associations,  or 
State  agencies  in  order  to  establish  the 
interim  eligibilitv  of  those  institutions 
to  partH  ipate  ui  Federalh  funded 
programs 

•  The  relatnmship  betvsefn   (i) 

A(  ( reditation  of  institution^  .d  higher 
education  and  the  ( t'rtifi(  ation  and 
eligibility  of  such  institutions,  and  i2i 
State  licensing  responsibilities  with 
respec:t  to  such  institutions. 

•  .\nv  other  a(l\.is(jrv  hinctions 
relating  to  accreditation  and 
institutional  eligibilit\  th.it  the 
S(!cretarv  mav  prescribe 

What  Items  Will  Be  on  the  Agenda  for 
Discussion  at  the  Meeting? 

.Xgenda  topu  s  will  irK.lude  the  re\-iew 
of  agencies  that  liave  ^u^)^lltted 
petitions  for  renewal  of  recxjgniti'm 
submitted  progrt-ss  reports,  or  submitted 
interim  reports   In  addition,  the 
National  .Xdvisorv  Committee  will 
dis(  usn  the  (  urrent  status  of  proposals 
[jert.iinm.;  to  the  reauthorization  of  the 
Higher  Education  Act,  as  amended. 

Please  note  that  the  agencv  listed 
fielnw.  which  was  originallv  scheduled 
fur  review  tiuring  the  National  Advisory 
Committee's  December  2003  meeting. 


will  be  postponed  for  review  until  the 
lime  2004  miH^ting, 

•  Accrediting  Bureau  ot  Health 
Education  .Schools 

:\n\  third-partv  written  comments 
regarding  this  <ig(>n<  y  that  were  received 
by  September  IH.  2003.  in  accordance 
with  the  Federal  Register  notice 
[lublished  nn  .\ugust  4.  2003,  will 
be(  ome  [i.irt  of  the  official  record.  Those 
comments  will  he  considered  In  the 
National  Advisorv  Committee  when  it 
reviews  the  agency's  [)etilion  for 
renewal  of  recognition  at  the  )une  2004 
meeting.  Another  opportunity  to 
provide  written  comments  on  the 
agencv  prior  to  that  meeting  will  be 
annouiu  I'd  in  a  Federal  Register  notice 
requestiu'^  written  i omments. 

What  Agencies  Will  the  Advi.sory 
C^ommittee  Review  at  the  .Meeting? 

The  ,\ii\  isoi A  ( 'nmiiiittee  will  review 
the  tollow  hil;  I'^em  les  during  its 
December  H~'J   2()(M  meeting. 

\'ationally  Hfco^m/.f'ii  At  ( mUtinn 
A^cnrips 

Interim  Re [imts 

l.Aii  intfrim  report  is  ,i  follow-up  report 
on  an  ac(  reditiag  agencv  s  i  i)m[)liance 
with  specitii  (  riteria  for  recognition  that 
w.is  re(juested  b\'  the  St?cret.ir\  when 
thf  Set  retarv  granted  renewed 
recognition  to  the  agencv  ) 

1.  Accrediting  Commission  on 
Education  for  He.ilth  Services 
.Administr.ition 

2.  Amerii  ,111  Board  nf  Euner.il  Service 
Education 

3.  Association  of  Adv.uK  ed 
Rabbini(  <il  and  Talmudu  Schools 

4   National  (iouni  il  for  Accreditation 
of  If, II  lif r  Ediii  .ition. 

Progress  Reports 

1.  .Southern  .Association  of  Colleges 
and  Schools,  Cioiniiussion  on  C^olleges 
(This  is  a  report  on  the  agency's 

implementation  of  its  new  standards) 

2.  Western  .\s>o(  lation  of  Schools  and 
Colleges,  Accrediting  (Commission  for 
Schools  (This  is  ,t  report  on  the  agencv's 
action  pi. in  tm  i  oming  into  compliance 
with  I  riteri.i  fur  ret  itt;nition). 

Staff  .'\L,'f.')i  !rs  lif,  >>_;[]i/,f(i  tor  the 
.\ppi"\(i!  it  I'litjhi  I'obtsfijondary 
\  'ocational  Education 

I'ftitiMM  fill  Renewal  of  Recognitmn 

1.  Missouri  State  Bo.ird  of  Education 
(Current  scope  of  rei  u.^nition  The 
approval  of  publn    jio^tsfi  mid.irv 
vocational  education  in  thf  .st.ite  of 
Missouri). 

At  its  lune  2003  meeting,  the 
Advisory  Committee  had  recommended 
that  review  of  this  agency's  petition  fur 


continued  recognition  be  deferred  until 
the  Committee's  December  2003 
meeting,  and  the  Secretary  had 
concurred  with  that  recommendation. 

Interim  Report 

1.  New  York  Board  of  Regents  (Public 
Posfsecondarv  Vocational  Education 
I'nit) 

Statr  Agencv  RHcns,nized  for  the 
Apprnvdl  of  \urse  Education 

Interim  Report 

1    North  Dakota  Board  of  Nursing. 

Who  Can  Make  Third-Party  Oral 
Presentations  at  This  Meeting? 

We  invite  you  to  make  a  third-partv 
oral  prestmfation  before  the  .National 
Advisory  Committee  concerning  the 
recognition  of  any  agency  published  in 

this  notice. 

How  Do  I  Request  To  Make  an  Oral 
Presentation? 

You  mu.4  submit  a  written  request  to 
make  an  oral  presentation  concerning  \n 
agencv  listed  in  this  notice  to  the 
contact  person  so  that  the  request  is 
received  via  mail,  fax.  or  e-mail  no  later 
tlnin  Xovember  18.  20U3.  Your  request 
[no  more  thtm  H  pages  maximum)  must 
incdude; 

1   The  names,  addresses,  phone 
numbers,  and  fax  numbers  of  all  persons 
seeking  an  appearance. 

2.  The  organization  they  represent, 
and 

3   A  brief  summary  of  the  principal 
points  to  be  made  during  the  oral 
pres(>ntation. 

If  you  wish,  vou  may  attach 
documents  illustrating  the  main  points 
of  your  oral  testimony.  Please  keep  in 
mind,  however,  that  any  attachments 
are  included  ;n  the  6-page  limit.  Please 
do  not  stmd  materials  directlv  to 
Committee  members.  Oiilv  materials 
submitted  by  the  deadline  to  the  contact 
person  listed  in  this  notice  and  in 
accordance  with  these  instructions 
b(!come  part  of  the  official  record  and 
are  considered  by  the  Committee  in  its 
deliberations.  Documents  received  after 
the  November  IH.  2003  deadline  will 
not  be  distributed  to  the  Advisorv 
CCommittee  for  their  consideration. 
Individuals  making  oral  presentations 
may  not  distribute  written  materials  at 
the  meeting. 

If  I  Cannot  Attend  the  Meeting.  Can  I 
Submit  Written  Comments  Regarding 
an  Accrediting  Agency  in  Lieu  of 
Making  an  Oral  Presentation? 

This  notice  requests  third-party  oral 
testimony,  not  written  comment.  A 
request  for  written  comments  on 
agencies  that  are  being  reviewed  during 
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this  meeting  was  published  in  the 
Federal  Register  on  August  4,  2003.  The 
Advisory  Committee  will  receive  and 
consider  only  written  comments 
submitted  by  the  deadline  specified  in 
that  Federal  Register  notice. 

How  Do  I  Request  To  Present 
Comments  Regarding  General  Issues 
Rather  Than  Specific  Accrediting 
Agencies? 

At  the  conclusion  of  the  meeting,  the 
Committee,  at  its  discretion,  may  invite 
attendees  to  address  the  Committee 
briefly  on  issues  pertaining  to  the 
functions  of  the  Committee,  which  are 
listed  earlier  in  this  notice.  If  you  are 
interested  in  making  such  comments, 
you  should  inform  Ms.  LeBold  before  or 
during  the  meeting. 

How  May  I  Obtain  Access  to  the 
Records  of  the  Meeting? 

We  will  record  the  meeting  and  make 
a  transcript  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  1990  K  St.,  NW., 
Washington,  DC  20006  between  the 
hours  of  9  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
It  is  preferred  that  an  appointment  be 
made  in  advance  of  such  inspection. 

How  May  I  Obtain  Electronic  Access  to 
This  Document? 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister.  To  use  PDF  you 
must  have  Adobe  Acrobat  Reader, 
which  is  available  free  at  this  site.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/naTa/ 
index.html. 

Authority:  5  U.S.C.  appendix  2. 

Dated:  October  1,  2003. 
Wilbert  Bryant, 

Acting  Assistant  Secretary,  Office  of 
Postsecondary  Education. 
IFR  Doc.  03-25289  Filed  tO-3-03;  8:45  am] 
BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science  Financial  Assistance 
Program  Notice  DE-FG01-04ER04-04; 
Plasma  Physics  Junior  Faculty 
Development  Program 

agency:  U.S.  Department  of  Energy. 
ACTION:  Notice  inviting  grant 
applications. 

summary:  The  Office  of  Fusion  Energy 
Sciences  (OFES)  of  the  Office  of  Science 
(SC),  U.S.  Department  of  Energy  (DOE), 
hereby  announces  its  interest  in 
receiving  grant  applications  for  support 
under  its  Plasma  Physics  Jimior  Faculty 
Development  Program.  Applications 
should  be  from  tenure-track  faculty 
investigators  who  are  ciurently  involved 
in  experimental  or  theoretical  plasma 
physics  research  and  should  be 
submitted  through  a  U.S.  academic 
institution.  The  purpose  of  this  program 
is  to  support  the  development  of  the 
individual  research  programs  of 
exceptionally  talented  scientists  and 
engineers  early  in  their  careers. 
DATES:  To  permit  timely  consideration 
for  awards  in  Fiscal  Year  2004,  formal 
applications  in  response  to  this  notice 
must  be  received  on  or  before  December 
9,  2003. 

ADDRESSES:  We  require  formal 
applications  in  response  to  this 
solicitation  to  be  submitted 
electronically  through  DOE's  Industry' 
Interactive  Procurement  System  (IIPS) 
at:  http://e-center.doe.gov.  IIPS  provides 
for  the  posting  of  solicitations  and 
receipt  of  applications  in  a  paperless 
enviromnent  via  the  Internet.  In  order  to 
submit  applications  through  IIPS,  your 
business  official  will  need  to  register  at 
the  IIPS  Web  site.  It  is  suggested  that 
this  registration  be  completed  several 
days  prior  to  the  date  on  which  you 
plan  to  submit  the  formal  application. 
The  Office  of  Science  will  include 
attachments  as  part  of  this  notice  that 
provide  the  appropriate  forms  in  PDF 
fillable  format  that  are  to  be  submitted 
through  IIPS.  IIPS  offers  the  option  of 
submitting  multiple  files — please  limit 
submissions  to  only  one  file  within  the 
volume  if  possible,  with  a  maximum  of 
no  more  than  four  files.  Color  images 
should  be  submitted  in  IIPS  as  a 
separate  file  in  PDF  format  and 
identified  as  such.  These  images  should 
be  kept  to  a  minimiun  due  to  the 
limitations  of  reproducing  them.  They 
should  be  numbered  and  referred  to  in 
the  body  of  the  technical  scientific 
application  as  Color  image  1,  Color 
image  2,  etc.  Questions  regarding  the 
operation  of  IIPS  may  be  e-mailed  to  the 
IIPS  Help  Desk  at:  helpdesk@pr.doe.gov. 
or  you  may  call  the  help  desk  at:  (800) 


683-0751.  Fiulher  information  on  the 
use  of  IIPS  by  the  Office  of  Science  is 
available  at:  http://www.sc.doe.gov/ 
production/grants/grants.html. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Darlene  Markevich,  U.S.  Department  of 
Energy.  Office  of  Fusion  Energy 
Sciences,  Research  Division,  SC-55/ 
Germantown  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-1290. 
Telephone:  (301)  903-^920.  E-mail: 
Darlene.markevich@science.doe.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Plasma  Physics  Junior  Faculty 
Development  Program  was  started  in 
Fiscal  Year  1997.  A  principal  goal  of 
this  program  is  to  identify  exceptionally 
talented  plasma  faculty  members  early 
in  their  careers  and  assist  emd  facilitate 
the  development  of  their  research 
programs.  Eligibility  for  awards  under 
this  notice  is,  therefore,  restricted  to 
tenure-track  regular  academic  faculty 
investigators  who  are  conducting 
experimental  or  theoretical  plasma 
physics  research.  Those  Junior  Faculty 
members  presently  holding  career 
development  awards  will  not  be 
considered  under  this  announcement. 

Applications  from  Junior  Faculty 
involved  in  any  areas  of  plasma  physics 
research,  not  only  magnetic  fusion,  are 
welcomed  and  encouraged.  Emphasis  is 
to  be  placed  on  basic  plasma  science 
research.  For  applications  to  be 
considered  for  funding,  certification  of 
the  status  of  the  applicant  as  a  tenure- 
track  regular  academic  faculty  member 
by  the  head  of  the  applicemt's  academic 
department  or  other  university/college 
certif>'ing  official  will  be  required  before 
the  grant  is  awarded.  Awards  made 
under  this  program  will  help  to 
maintain  the  vitality  of  university 
plasma  physics  research  and  assure 
continued  excellence  in  the  teaching  of 
plasma  physics  and  related  disciplines 

It  is  anticipated  that  annual  funding 
levels  up  to  $150,000  per  awcird  may  be 
made  available  for  grants  under  this 
notice  during  Fiscal  Year  2004, 
contingent  upon  the  availability  of 
appropriated  funds.  Funding  for 
equipment  above  this  level  will  be 
considered  on  a  case-by-case  basis.  The 
number  of  awards  during  Fiscal  Year 
2004  will  depend  on  the  number  of 
meritorious  applications  and  the 
availability  of  appropriated  funds. 
Multiple-year  funding  of  grant  awards  is 
expected,  with  funding  provided  on  an 
annual  basis  subject  to  availability  of 
funds.  The  usual  duration  of  these 
grants  is  three  years  and  they  will  not 
be  renewed  under  the  Plasma  Physics 
Junior  Faculty  Development  Program 
after  the  project  period  is  completed.  It 
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i.s  dnticipated  that  at  the  end  of  the  grant 
period,  grantees  will  submit  new  grant 
applicatujn.s  to  continue  their  research 
to  the  Department  of  KnergN-  or  other 
Federal  funding  agencies  For  the  CJffice 
of  Science,  these  applications  should 
follow  the  usual  application  process. 

Applications  will  be  sub|ei  ted  to 
scientific  mt^rit  review  and  will  be 
evaluated  against  the  following  criteria, 
which  are  listed  in  descending  order  of 
importance  as  set  forth  in  10  (T"R  part 
605: 

1.  Scientific  and/or  technical  merit  nt 
the  project; 

2.  .Appropriateness  of  the  proposed 
method  or  approach. 

J.  (^(jmpetency  of  applicant's 
personnel  and  adequacy  of  pnjposed 
resources;  and 

4   Reasonableness  and 
<i()[)ropriateness  of  the  proposed  budget 

An  additional  revit'w  c  riterion  will 
address  educational  aspects  of  i}i>' 
proposed  work  inr  Indmg  the 
iin  (ilvement  of  graduate  and 
uiiiit'rgraduate  students.  These  aspects 
should  be  (fiscussed  in  the  application 

Ceneral  information  about 
develiipment  and  suhnn^sion  "f 
applications,  eligibility,  limitations, 
evaluatnuis  .md  --flection  proc;esses.  and 
othtT  policit's  .iiid  procedures  are 
(  ontained  in  the  Applu  ation  C.uide  tor 
the  (Jffice  of  Science  Financial 
Assistance  Program  and  10  TFR  part 
tiU.T.  which  IS  availabK'  on  thf  Wurhl 
Wide  W't'b  at:  http  '  u  m\  s,    dof  gov/ 
production/iimnt^  i^nints  html  DOE  is 
under  no  obligation  tn  pa\  toi  an\  i  usts 
associat>'d  with  the  [ireparatioii  or 
submission  of  applications  if  an  award 
is  not  madi' 


ACTION:  Notice. 


Ihf  Cdtalug  of  KecJeral  Domestic  Assistance 
.Number  for  this  program  is  81.049  and  the 
solicitation  control  number  is  ERi-'.\P  10  CFR 
part  605. 

Issued  in  Washington,  DC,  on  September 

Jt,    JDII  I 

|ohn  Rodney  Clark, 

Assnciatf  Director  of  Science  for  Resource 

Mtiniiiicmnnt. 

FK  [)ni     01-25269  Filed  10-3-03;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  IC03-121-000,  FERC  Form  121) 

Commission  Information  Collection 
Activities,  Proposed  Collection; 
Comment  Request;  Extension 

.Sep:t'mb»T  2^1.  2i)l)i 

AGENCY:  F'-deral  liivTgv  Ke^ulatorv 

Commission,  D(JL 


SUMMARY:  In  compliance  with  the 
requirements  of  section  .i5U6(c:)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995, 
44  II.S.C;.  35()H((.](2)1A),  the  Federal 
Energy  Regulatory  Commission 
(Commission)  is  soliciting  public 
comment  on  the  specifics  of  the 
information  r.ollection  describtnl  below\ 
DATES:  Commi'iits  on  the  collection  of 
information  are  due  b\  December  1, 
JOO.t 

ADDRESSES:  Cop'es  of  the  proposed 
( ii||c(  tion  of  information  (  an  be 
obtained  from  Michael  Miller,  Office  of 
the  E.\e(  utive  Director.  ED-30,  888  First 
Street  NE..  Washington.  DC  2'.)420. 
Comments  m,u  be  filed  either  in  paper 
format  or  flei  troiiK  ,ill\    Those  parties 
filing  ••!(■(  tronii  .ill\  d(j  not  need  to  make 
a  paper  filing 

For  [lap'T  filings,  the  original  and  14 
copifs  111  su(  h  ( iimments  should  be 
submitt'Hl  to  the  Office  of  the  Secretar\. 
Feder<il  Eiii'rgv  Kegulatnrv  Commission. 
HHH  First  Stri'ft.  NE  .  Washington,  DC 
2042ti  and  refer  to  Docket  No  iC03- 
121-000 

Docum-Mits  tiled  i'|f(  tidiiu.alh  i.ia  the 
Internet  must  In-  prepared  in 
WordP.-rfect.  MS  Word.  Portable 
Do(  unit'iit  Form.it.  or  .■\,S('II  format  To 
tile  the  document,  access  tfie 
Commission  s  Web  site  at  http:// 
ivivw./erc.goi   iiid  (  lu  k  on  "Make  an  E- 
filing."  and  then  follow  the  instructions 
for  each  screen.  First  time  users  will 
have  to  establish  .i  user  name  ,uid 
password.  Thf  Coinmissidii  wdl  send  an 
automatic  ackiiow  ledgrnent  to  the 
sender's  E-mail  .iddn'ss  iquui  re(.ci[)t  of 
comments 

All  coniiii.'iits  ni,u  be  \  lewed.  printed 
or  downln.iilfd  n-innteU  \  la  the  Internet 
through  1'1\K(    s  lioiiie|),ige  usiiiy  the 
eLibrarv  link   l-'ui  usit  .issist.uu  e, 
contact  FEHL'A )nliiirSupp(>i-t><  ti-n  iinv  or 
toll-free  at  (8fi6)  2()8-.Ui7h  .,r  for  I'T^'. 
1  tint, (I  t  '2021  ."i02    Hti5') 
FOR  FURTHER  INFORMATION  CONTACT: 
Michac;!  Miller  m.i\  be  reai  lied  bv 
telephone  at  (202)502-8415.  bv  fa,\  at 
(202)273-0873.  and  by  e-mail  at 
michapl.miller@ferc.gov.  Copies  of  FERC^ 
FMrin  121  <Uf  .i\ail,iblc  from  Mr.  Miller. 
SUPPLEMENTARY  INFORMATION:  The 
informatii 111  i  nll''(  ted  uikIit  the 
requirem>'iits  (it  FliRt    I'orm  121 
"Ap[)li(,ation  tiir  Det>Tniiiiation  of  the 
MaMiiniin  l,,iwtiil  I'rw  >■  I  iider  the 
Natural  Cas  Polu  \  Ac  t  '  (O.MU  Ciuitrol 
No.  1902-0038)  is  used  bv  the 
Commission  to  implement  the  statutor\ 
provisions  of  Section  50,5  of  the  .Natural 
Gas  Policy  Act  of  1978  (NCiPA).  15 
U.S.C.  3413.  In  Order  No  hit),  ([ulv  14. 
2000)  the  Commission  reinstated 


provisions  for  making  well  category 
determinations  under  Section  503  of  the 
Natural  Gas  Policy  Act  for  certain 
categories  of  high  cost  gas. 

When  the  determinations  are  made, 
natural  gas  producers  can  claim  tax 
credits  as  provided  for  under  section  29 
of  the  Internal  Revenue  Code  (Section 
29  tax  credit).  Section  29  as  amended  bv 
the  Revenue  Reconciliation  Act  of  1990, 
allows  taxpayers  to  claim  a  tax  credit  for 
certain  qualified  fuels  which  (1)  are 
produced  from  wells  drilled  after 
December  31,  1979,  and  before  January 
1,  1993,  and  (2)  sold  before  January  1, 
2003.  The  qualified  fuels  include  high 
cost  gas  as  defined  in  NGPA  section 
107(c)(2)-(4)  (gas  produced  from 
goopressured  brine,  coals  seams  and 
Devonian  shale),  as  well  as  some  gas  the 
C^ommission  defined  as  tight  formation 
gas  pursuant  to  NGPA  section  107(c)(5). 
In  1999,  the  I  'niteci  States  Court  of 
.4ppeu/.s  for  tht'  Tenth  Circuit  in  True 
Oil  Co  \.  Commissioner  of  h)lPrnal 
Revenue  {True  Oil  I  (170  F!3d  1294) 
(10th  Cir.  1999),  held  that,  in  order  to 
obtain  the  tax  credit,  there  must  be  a 
formal  determination  under  the 
procedures  provided  for  by  section  503 
of  the  Natural  Gas  Policy  Act.  Section 
503  of  the  N'CJP.X,  set  forth  procedures 
used  for  determining  whether  gas 
qualified  as  section  107(c)  "high-cost 
natural  gas   '  Under  that  section  the 
agency  ha\ing  regulatory  jurisdiction 
with  respect  to  the  produc;tion  of  natural 
gas  in  questiim  (a  jurisdictional  agenc\ ) 
makes  the  initial  determination,  and 
submits  it  to  the  (]omniissi(m.  The 
Commission  can  affirm,  reverse, 
remand,  make  a  preliminary  finding 
eithe.-  on.  or  simply  takes  no  action 
regarding  the  agency's  determination.  If 
the  Commis^on  takes  no  action  within 
45  days  after  receipt  of  the  agency's 
determination,  the  determination  is 
final,  ludicial  review  is  available  under 
Section  503  only  if  the  Commission 
remands  or  reverses  the  determination. 
In  Order  No  filB,  the  (Commission 
limited  its  actions  to  reviewing 
determinations  by  jurisdit:tional 
agencies  for  qualifying  recompletions  in 
already  designated  tight  formations. 
Well  dett-rminatiims  for  recompletions 
in  coal  seams  and  Devonian  shale  are 
also  accepted.  The  Commission 
estimated  that  there  are  probably  at  least 
4,131  recom[)letions  that  were 
performed  during  the  years  2000-2003 
tor  which  a  determination  may  be 
sought  under  the  Commission's 
regulations  FERC  Form  121  (Form)  is 
used  by  a  natural  gas  producer  as  an 
application  for  a  determination.  Form 
121  idtmtifies  the  produc:er  filing  the 
application,  the  type  of  determination 
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the  producer  is  seeking  (determination 
is  for  occluded  natural  gas  produced 
from  coal  seams,  Devonian  shale  or  tight 
formation  gas)  and  information 
identifying  the  well  and  the  completion 
location  of  the  well.  An  application  is 
initially  submitted  to  the  jurisdictional 


agency  and  then  sent  forward  to  the 
Commission  for  review.  The 
Commission  implements  these  filing 
requirements  in  the  Code  of  Federal 
Regulations  (CFR)  imder  18  CFR  part 
270. 


ACTION:  The  Commission  is 
requesting  a  three-year  extension  of  the 
current  expiration  date,  with  no  changes 
to  the  existing  collection  of  data. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


Number  of 

respondents 

annually 

1             (1) 

Number  of 

responses  per 

respondent 

(2) 

Average 
burden  hours 
per  response 

(3) 

Total 

Annual 

burden  hours 

^       (1)x(2)x(3) 

4,131 

1                              '                            .25 

•1.033 

*  Rounded  off 
I 

Estimated  cost  burden  to  respondents: 
1.033  hours/2.080  hours  per  year  x 
SI  1 7,041  per  year  =  $58,127.  The  cost 
per  respondent  is  equal  to  $14. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including; 

(1)  Reviewing  instructions;  (2) 
developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 
(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  Whether, 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 


burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.,  permitting  electronic  submission  of 
responses. 

Magalie  R.  Salas, 

Secrefarv. 

[FR  Doc.  03-25223  Filed  10-3-03:  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  iC03-537-O00,  FERC-5371 

Commission  Information  Collection 
Activities,  Proposed  Collection; 
Comment  Request;  Extension 

September  29,  2003. 

AGENCY:  Federal  Energy  Regulator\' 

Commission,  DOE. 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
requirements  of  section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3506(c)(2)(A).  the  Federal 
Energy  Regulatory  Commission 
(Commission)  is  soliciting  public 
comment  on  the  specifics  of  the 
information  collection  described  below. 
DATES:  Comments  on  the  collection  of 
information  are  due  by  December  1. 
2003. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  Michael  Miller.  Office  of 
the  Executive  Director,  ED-30,  888  First 
Street  NE.,  Washington,  DC  20426. 
Comments  may  be  filed  either  in  paper 
format  or  electronically.  Those  parties 
filing  electronically  do  not  need  to  make 
a  paper  filing. 

For  paper  filings,  the  original  and  14 
copies  of  such  comments  should  be 


submitted  to  the  Office  of  the  Secretary. 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426  and  refer  to  Docket  No.  IC03- 
537-000. 

Documents  filed  electronically  via  the 
Internet  must  be  prepared  in 
WordPerfect.  MS  Word,  Portable 
Document  Format,  or  ASCII  format.  To 
file  the  document,  access  the 
Commission's  Web  site  at  http:// 
i\'W'\%'.ferc.gov  and  click  on  "Make  an  E- 
filing,  "  and  then  follow  the  instructions 
for  each  screen.  First  time  users  will 
have  to  establish  a  user  name  and 
password.  The  Commission  will  send  an 
automatic  acknowledgment  to  the 
sender's  E-mail  address  upon  receipt  of 
comments. 

All  comments  may  be  viewed,  printed 
or  downloaded  remotely  via  the  Internet 
through  FERC's  homepage  using  the 
eLibrary  link.  For  user  assistance, 
contact  FERCOnlineSupport@ferc.gov  or 
toll-free  at  (866)  208-3676  or  for  TTY. 
contact  (202)  502-8659. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  502-8415.  bv  fax  at 
(202)  273-0873.  and  by  e-mail  at 
michael.mjller@ferc.gov. 

SUPPLEMENTARY  INFORMATION:  The 

information  collected  under  the 
requirements  of  FERC-537  "Gas 
Pipeline  Certificates:  Construction. 
Acquisition,  and  Abandonment  "  (OMB 
Control  No.  1902-0060)  is  used  by  the 
Commission  to  implement  the  statutory 
provisions  of  the  Natural  Gas  Policy  Act 
of  1978  (NGPA).  15  U.S.C.  3301-3432. 
and  the  Natural  Gas  Act  (NGA)  (15 
U.S.C.  717-71 7w).  Under  the  NGA, 
natural  gas  pipeline  companies  must 
obtain  Commission  authorization  to 
undertake  the  construction  or  extension 
of  any  facilities,  or  to  acquire  or  operate 
any  such  facilities  or  extensions  in 
accordance  with  Section  7(c)  of  the 
NGA.  A  natural  gas  company  must  also 
obtain  Commission  approval  under 
section  7(b)  of  the  NGA  prior  to 
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dbandonini;  diiv  lurisdictional  fdcilitv  nr 
service  Under  the  NGPA  interstate  and 
intrastate  pipelines  must  also  obtain 
authorizatmn  for  (  ertain  transpfjrtdtinn 
drrdn)^ements 

The  informatinn  (  nl!t'<  ted  is 
necessdrv  tn  certitiidte  interstdte 
pipelines  engd>;('(i  in  the  transfinrtdtinn 
dnd  sdle  nt  ndturdl  i;as.  dnd  the 
constructKin.  dcquisitmn.  and  oper.itidn 
of  fdt:ilities  to  be  used  in  tho>e 
ditivities,  to  authorize  the  abandonmt'nt 
of  fdcilities  dnd  >erv"u  es  dnd  to 
authorize  (  ertam  NtlF'A  transdf  fions    If 
a  certificate  is  'granted,  the  natural  i;as 
(  ompanv  can  (  onstrui  t,  ,u  quire  or 
operate  facilities  plus  engage  in 
interstdte  transportation  or  sale  <if 
ndturdl  gas,  (ionverselv.  appnnal  of  an 
dbdndonment  application  permit-,  thf 


pipeline  to  cease  service  and/or 
discontinue  the  operation  of  such 
facilities   Authorization  under  NGPA 
section  :<  11(a)  allows  the  interstate  or 
intrastate  pipeline  applicants  to  render 
certain  transportation  services 

The  data  required  to  be  submitted 
consists  of  identification  of  the 
(  ompanv  and  responsible^  offic:idls, 
fac  tors  c:onsidered  in  the  loi:ation  of  the 
tac  ilities  and  the  inipac:t  on  the  area  for 
environmental  c  onsideratioiis   Also  to 
be  submitted  are  flow  diagrams  showing 
deMt;n  I  a[iac  itv  of  tmgineering  design 
\Mrific  ation  and  safe;\  determinaticjn. 
diuf  gas  reserve-,  data  for  appraisal  of  the 
feasif)ilit\  of  the  pro|ec  t    Market  data 
presenting  the  economic:  basis  for  the 
proposed  ac  turn  .ir>'  inc  luded  when 
appropnatf  t-  <  ll^t  i  if  the  proposed 


facilities,  plans  for  refinancing,  and 
estimated  revenues  and  expenses 
related  to  the  proposed  facility  for 
financial  and  accounting  evaluation. 
The  Commission  implements  these 
filing  requirements  in  the  Code  of 
FcKleral  Regulations  (CFR)  under  18  CFR 
parts  157.5-11;  157. 13-. 20;  157.22; 
157.53;  157. 201. 209;  157.211;  157.214- 
218;  284.8;  284.11;  284.126;  284.221; 
284.223-224;  284.227. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
(existing  collection  of  data. 

Burdfn  Statf^ment:  Public  reporting 
burden  for  this  c;ollection  is  estimated 
as: 


Number  of 
responcJents 

annually 

(1) 

Number  of 

responses  per 

respondent 

(2) 

Average 

burden  hours 
per  response 

(3) 

Total 

annual 

burden  hours 

(1)x(2)x(3) 

76 

10.2 

271  2 

•210,234 

'  Rounded  off 


Esttmatt'd  cost  burdrn  to  n'-^pond^nts: 
210.234  hours '2,080  hours  pfr  vt-ar  ■ 
Si  17.041  per  vear  =  .S  11.829.807.   The 
cost  per  respondent  is  t'qual  to 
S155,fi55 

The  reporting  burden  iric  hules  th*' 
total  time,  effort,  or  financial  resources 
expended  to  generate',  maintain,  rptain. 
disclose,  or  provide  the  inforniatmii 
including:  (1)  Reviewing  instructions: 
[1]  developing.  ac;ciuiring.  installing,  and 
utilizing  techrmlogv  and  systems  for  the 
purposes  of  (  oilec  ting,  validating, 
verifvinij,  proo-ssing.  maintaining, 
disc  losing  and  pro\  idmt;  infMrniatiun 
[.V]  adjusting  th-'  existing  wavs  to 
complv  with  anv  prevmuslv  applicable 
instructions  and  reiiuirfinents;  (4) 
training  personnel  to  respond  to  a 
collection  nf  information;  (5)  searc:hing 
data  sources:  ibl  com[)leting  and 
rev  lewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
liisc  losing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  tor  [imfessional 
and  clerical  support,  a>  well  iis  direct 
and  indirec;t  overhead  c  ost>   Iiirec:t  costs 
include  all  c:c)sts  directlv  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  tet  hnology   Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  ot  its  mission. 
These  c:osts  apph  to  ac  tivities  which 
benefit  the  whole  riri^anization  rather 
than  anv  one  particular  fuiutirii   ir 
ac  tivitv 


Coninieats  are  invited  on   11)  Whether 
the  proposed  codec  tion  ot  information 
is  necess.irv  for  the  proper  performance 
of  the  fiinc  tions  of  the  Commission. 
inc:ludiiig  whether  the  infornidtion  will 
hdve  practic  al  utilitv.  12)  the  accuracy  of 
the  agenc:v's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  v  aliditv  of  the 
methndi.logv  and  .issumptions  used;  (3) 
wdvs  to  enhaiii  e  th(>  cpialitv .  utilitv  and 
clarity  of  the  intormation  to  be 
collected;  and  (4)  wavs  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanic  .cl   or  other 
technological  coUec  tmn  tei  hniques  or 
other  forms  of  information  tec  hnologv 
e.g.,  permitting  electronic  submission  cjf 
responses. 

Md^diip  K    Sdlas. 

Secretary. 

!FR  nor:  01-25224  Filcul  l()-'f-0.1:  8:45  ami 
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DEPARTMEhfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  IC03-568-000,  FERC-568] 

Commission  Information  Collection 
Activities,  Proposed  Collection; 
Comment  Request;  Extension 

September  29.  2003, 

AGENCY:  Federal  Energy  Regulatory 

Commission.  DOE. 

ACTK)N:  Notice. 


SUMMARY:  In  compliance  with  the 
requirements  of  section  3506(c)  (2)  (a)  of 
the  Paperwork  Reduction  Act  of  1995, 
44  n.S.C.  3506(c)  (2)  (A),  the  Federal 
FInergy  Regulatory  Commission 
(Commission)  is  soliciting  public 
comment  on  the  specifics  of  the 
information  collection  described  below. 
DATES:  Comments  on  the  collection  of 
information  are  due  by  December  1, 
2003 

ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  Michael  Miller,  Office  of 
the  Executive  Director,  ED-30,  888  First 
Street  NE,,  Washington,  DC  20426. 
Comments  may  be  filed  either  in  paper 
format  or  electronically.  Those  parties 
filing  electronically  do  not  need  to  make 
a  paper  filing. 

For  paper  filings,  the  original  and  14 
copies  of  such  comments  should  be 
submitted  to  the  Office  of  the  Secretarv. 
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Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426  and  refer  to  Docket  No.  IC03- 
568-000. 

Documents  filed  electronically  via  the 
Internet  must  be  prepared  in 
WordPerfect.  MS  Word,  Portable 
Document  Format,  or  ASCII  format.  To 
file  the  document,  access  the 
Commission's  Web  site  at  http:// 
www. ferc.gov  and  click  on  "Make  an  E- 
filing."  and  then  follow  the  instructions 
for  each  screen.  First  time  users  will 
have  to  establish  a  user  name  and 
password.  The  Commission  will  send  an 
automatic  acknowledgment  to  the 
sender's  E-mail  address  upon  receipt  of 
comments. 

All  c:omments  may  be  viewed,  printed 
or  downloaded  remotely  via  the  Internet 
through  FERC's  homepage  using  the 
eLibrary  link.  For  user  assistance, 
contact  FERCOnIineSupport@ferc.gov  or 
toll-free  at  (866)  208-3676  or  for  TTY, 
contact  (202)502-8659. 
TOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  502-8415,  by  fax  at 
(202)  273-0873,  and  by  e-mail  at 
michael.miller@ferc.gov. 

SUPPLEMENTARY  INFORMATION:  The 

information  collected  under  the 
requirements  of  FERC-568  "Well 
Category  Determinations"  (OMB  Control 
No.  1902-0112)  is  used  by  the 
Commission  to  implement  the  statutory 
provisions  of  section  503  of  the  Natural 
Gas  Policy  Act  of  1978  (NGPA),  15 
U.S.C.  3413.  In  Order  No.  616,  (July  14, 
2000)  (65  PR  45859)  the  Commission 
reinstated  provisions  for  making  well 
category  determinations  under  section 
503  of  the  Natural  Gas  Policy  Act  for 
certain  categories  of  high  cost  gas. 

When  a  determination  is  made,  a 
natural  gas  producer  can  claim  tax 


credits  as  provided  for  under  Section  29 
of  the  Internal  Revenue  Code  (Section 
29  tax  credits).  Section  29  as  amended 
by  the  Revenue  Reconciliation  Act  of 
1990,  allows  taxpayers  to  claim  a  tax 
credit  for  certain  qualified  fuels  which 
(1)  are  produced  from  wells  drilled  after 
December  31.  1979,  and  before  January' 
1.  1993,  and  (2)  sold  before  January  1. 
2003.  The  qualified  fuels  include  high 
cost  gas  as  defined  n  NGPA  section 
107(c)(2)-(4)  (gas  produced  from 
geopressured  brine,  coal  seams  and 
Devonian  shale),  as  well  as  some  gas  the 
Commission  defined  as  tight  formation 
gas  pursuant  to  NGPA  section  107(c)(5). 
In  1999.  the  United  States  Court  of 
Appeals  for  the  Tenth  Circuit  in  True 
Oil  Co.  v.  Commissioner  of  Internal 
Revenue  (True  Oil)  (170  F^Sd  1294)(10th 
Cir.  1999),  held  tliat.  in  order  to  obtain 
the  tax  credit,  there  must  be  a  formal 
determination  under  the  procedures 
provided  for  by  section  503  of  the 
Natural  Gas  Policy  Act.  Section  503  of 
the  NGPA,  set  forth  procedures  used  for 
determining  whether  gas  qualified  as 
section  107(c)  "high-cost  natural  gas." 
Under  that  section  the  agency  having 
regulatory  jurisdiction  with  respect  to 
the  production  of  natural  gas  in 
question  (jurisdictional  agency)  makes 
the  initial  determination,  and  submits  it 
to  the  Commission.  The  Commission 
call  affirm,  reverse,  remand,  make  a 
preliminary  finding  either  on,  or  simply 
takes  no  action  regarding  the  agency's 
determination.  If  the  Commission  takes 
no  action  within  45  days  after  receipt  of 
the  agency's  determination,  the 
determination  is  final.  Judicial  review  is 
available  under  Section  503  only  if  the 
Commission  remands  or  reverses  the 
determination.  In  Order  No.  616,  the 
Commission  limited  its  actions  to 
reviewing  determinations  by 


jurisdictional  agencies  for  qualifying 
recompletions  in  already  designated 
tight  formations.  Well  determinations 
for  recompletions  in  coal  seams  and 
Devonian  shale  are  also  accepted.  The 
Commission  estimated  there  are 
probably  at  least  4,131  recompletions 
that  were  performed  during  the  years 
2000-2003  for  which  a  determination 
may  be  sought  under  the  Commission's 
regulations.  A  natural  gas  producer  files 
an  application  (FERC  Form  121)  for  a 
determination.  In  addition  to  the 
application,  the  applicant  will  also 
submit  supporting  documentation  that 
includes  the  following:  A  completion 
report  which  illustrates  the  type  of 
natural  gas  production  treatment  Ue. 
perforation,  acidization,  fracturing  etc.); 
logs  defining  the  coa!  seams:  or 
superimposed  indications  of  the  shale 
base  line  using  gamma  rays;  or  a  map 
that  identifies  tbe  geographic  location  of 
the  well  and  the  geographic  location  of 
post  January'  1.  1993  recompletions' 
completion  location  in  the  designated 
tight  formation;  and/or  a  location  plat 
identifying  the  geographic  location  of 
the  well  and  a  list  of  tracts  of  land  that 
comprise  designated  tight  formations 
and  an  affidavit.  FERC-568  covers  the 
reporting  requirements  for  this 
supporting  documentation.  The 
Commission  implements  these  filing 
requirements  in  the  Code  of  Federal 
Regulations  (CFR)  under  18  CFR  part 
270. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


Number  of 

respondents 

annually 

(1) 


Number  of 

responses  per 

respondent 

(2) 


Average 
burden  hours 
per  response 

(3) 


Total 

annual 

burden  hours 

(1)x(2)x(3) 


4,131 


6.01 


24.786 


Estimated  cost  burden  to  respondents: 
24.786  hours  /  2,080  hours  per  year  x 
$117,041  per  year  =  $  1,394,701.  The 
cost  per  respondent  is  equal  to  $  338. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  Reviewing  instructions; 
(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining. 


disclosing  and  providing  information; 
(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 


and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 


Federal  Register /Vol.  68,  No.  193 /Monday,  October  6,  2003 /Notices 


57683 


57682 


Federal  Register    \'nl    h8.  No.   193/Monday,  October  6,  2003/Notices 


IS  nt'cessdrv  fnr  th"  [iroper  pfrforiiuiiu  e 
iif  tht'  fun(,ti(ins  i\i  tlif  C'oniiuismi Jii. 
iiu  luiiinij  vvht'thtT  thf  infurnntmn  will 
hav»'  prrtctical  utilifv:  i-'l  tht' ac  i:ur<u  \  nt 
the  di^encv's  estimate  of  the  burden  of 
the  proposed  colKx:tion  of  information. 
iru  ludm^  the  validitv  of  the 
methodology  and  asMimptions  used:  (3) 
wdvs  to  enhance  the  quality.  utilit\  ami 
I  laritv  of  the  information  to  he 
(■ollected.  and  14)  vvavs  to  ininiini/f  th*- 
burden  of  the  collection  of  mformatinn 
on  those  who  art'  to  respond,  including 
the  use  of  appropriate  automated. 
elei  tronu  ,  rTi>'(  h.iiiK  t!    "r  iith-T 
tec  hill  ij.  ,i;u  ,ii  <  lilitH  tiHii  Sm  hni'i'ies  or 
iither  forms  of  information  technology 
r'  o    permittim:  f'le(  ironic  submission  of 
respi  inses 

Magalie  R   Sala.s. 

Sei  iftan. 

[FR  Do(    0  !-2522,=i  Filed  10-3-03;  8:45  am] 

BILLING  COO€  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[IC03-577-000  FERC-577] 

Commission  Collection  Activities, 
Proposed  Collection:  Comment 
Request:  Extension 

Seplernb>-T  J<),  iOU  1 

AGENCY:  Federal  Energy  Regulatory 

(!ommission.  DOE. 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
requirements  of  sectum  i5U6lc)(2)(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub   l.  No    104-1, M,  the  Federal  Energy 
Regulatorv  f  Commission  (Commission)  is 
soli(  iting  public  comment  on  the 
spe(  iflc  aspects  of  the  information 
c:ollei;tion  described  below 
DATES:  Comments  on  the  collection  of 
information  are  du*"  h\'  December  1, 
JOO.i 

ADDRESSES:  Copies  of  the  prnpdM'd 
collection  of  information  can  be 


obtained  from  .Michael  Miller.  Office  of 
the  Chief  Information  Officer.  CI-1.  888 
First  .Street  NF  .  Washington.  DC  :i0426. 
(  iiinmeiits  on  tht'  proposed  collection  of 
information  mav  be  filed  either  in  paper 
format  or  electronically  Those  parties 
filing  elei.tnmii  <illv  ilo  not  netni  to  make 
a  paptT  filing   For  paper  filings,  the 
original  and  I  4  copies  of  such 
comments  should  be  submittecf  to  the 
Office  (if  the  ,Secret<tr\ .  Federal  Fmergv 
Regulatorv  (A)mmission.  K8H  First  Street 
NF  .  Washington.  DC  2042t)  and  should 
ref.  r  to  Do( let  No   IC(),!-,t77-()()0 

Do(  Uinents  filed  elec  troiut  allv  \  la  the 
Internt^t  must  be  prepared  in 
WordPerfect.  MS  Word.  Portable 
Document  Format,  or  ASCII  format  To 
file  the  dot  uiiient.  access  the 
Commission's  Web  site  at  http:// 
VV1VU'  trrr  yoi  and  click,  on  "Make  an  F- 
film^.'   ■iiid  tb>'n  follow  the  iiistrui  tions 
for  each  screen   First  time  users  will 
have  to  establish  a  user  nam»'  rind 
password.  The  Commission  will  send  an 
automatic  icknovvledgment  to  the 
sender's  F-iuail  addrt^ss  upon  receipt  of 
comments. 

All  comments  mav  be  viewed,  printed 
or  downloaded  remoteK  \ia  the  Internet 
through  FERCs  homepage  using  the 
tiLibrary  link.  For  user  assistanc:e 
contact  FERC^Onliin'SiipfJort&ffTc.gm  or 
toll-free  at  '8hhl  2()8-:i67(i.  or  for  TTY. 
(  onf.K  t  2I)2-50J-HH,t9 

FOR  FURTHER  INFORMATION  CONTACT: 

Mi(  hael  Miller  mav  be  reached  bv 
telephone  at  (2U21  502-84  l.S.  bv  fa.\  at 
(202)  27:j-0873  and  bv  Email  at 
mkhat'l  ruilh'r"  ft'n  gov. 

SUPPLEMENTARY  INFORMATION:  The 

inti  irmatiMii  i  nllectt'd  under  the 
requirements  of  FE!R(i-577,  "(ias 
Pipeline  Certificates:  Environmental 
Impact  Statement"  (OMH  No    1402- 
0128)  is  a  filing  re()uirement  of  the 
environmental  assessmt  nt  of  pipeline 
and  Liquefied  Natural  (las  (LNCl)  facility 
(  1  iiistriK  tiou  pro|et  ts    The  filing  collects 
intormatioii  from  rill  Nritural  Cas  Act 
(NGA)  jurisdictional  pipeline 
companies  as  well  as  companies  whose 


Natural  Gas  Policy  Act  (NGPA)  are 
reviewed  bv  the  Commission. 

The  information  collected  under 
FERC-577  is  used  by  the  Commission  to 
implement  the  statutory  provisions  of 
section  102  (2)  (C)  of  the  National 
Em  ironmental  Policy  Act  of  1969 
(NEPA)  (Pub.  L.  91-190)  (42  U.S.C. 
4332).  NEPA  requires  that  all  Federal 
agencies  must  include  in  every 
recommendation  or  report  on  proposals 
for  legislation  and  other  major  Federal 
actions  significantly  affecting  the 
quality  of  human  envirtmment.  a 
detailed  statement  on;  the 
environmental  impact  on  the  proposed 
actions;  any  adverse  environmental 
effects  which  cannot  be  avoided  should 
the  proposal  be  implemented; 
alternatives  to  the  proposed  action;  the 
relationship  between  local  short-term 
uses  of  man's  environment  and  the 
maintenance  and  enhancement  of  long 
term  prodiic:tivity;  and  any  irreversible 
and  irretrievable  commitment  of 
resources  which  would  be  invtilved  in 
the  proposed  ai:tion  should  it  be 
implemented.  The  Commission  uses  the 
pipeline's  data  to  evaluate  the 
envirfinmental  aspects  of  construction 
proposals  and  may  be  used  in  the 
C.ommrtssion  staffs  independent 
preparation  of  Environmental 
Assessments  or  Environmental  Impact 
Statements.  The  staff  examines  and 
projects  potential  effects  on  soils, 
geology,  water  resources,  land  use. 
recreation,  aesthetics,  air  and  noise 
quality,  vegetation,  wildlife,  cultural 
resources  and  pipeline  and  liquefied 
natural  gas  safety.  The  Commission 
implements  these  filing  requirements  in 
the  Code  of  Federal  Regulations  (CFR) 
under  18  CFR  parts  2;  157;  284;  375  and 
380. 

Action:  The  Commission  is  requesting 
a  three-vear  extension  of  the  current 
expiration  date  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Stotement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


NumDer  of 
respondents 

(1) 

Annual 

responses  per 

respondent 

(2) 

r ' 

Average 
burden  hours 
per  response 

(3) 

Total 

annual 

burden  hours 

(1)x(2)x(3) 

76                                                         16.57 

185.2 

*  233,226 

'  Detail  may  not  calculate  to  totals  because  of  rounding. 


Estimutfd  Burden:  233,226  total 
burden  hours.  76  respondents.  1.259 
responses  annually,  and  1H5  _'  hours  per 
response  (average). 


Estimated  cost  burden  to  rtfsprmdents 
is  $13,123,5620;  {i.e  .  233.226  hours 
divided  bv  2.080  hours  per  full  time 
emplo\ee  per  year  multiplied  by 
Si  17.041  per  yeai  equals 


S13.123.560)(rounded  off).  The  cost  per 
respondent  is  equal  to  $172,678. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
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or  disclose  or  provide  the  information 
including:  (1)  Reviewing  instructions; 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 

(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accm-acy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g..  permitting  electronic  submission  of 
responses. 

Magalie  R.  Sales, 

St'cretan,'. 

|FR  Doc.  03-25226  Filed  10-3-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  AC03-76-000] 

Dominion  Cover  Point  LNG  LP;  Notice 
of  Filing 

September  29.  2003. 

Take  notice  that  on  September  23, 
2003,  Dominion  Cover  Point  LNG  LP 
(Dominion)  filed  an  amendment  in 
Order  613  to  update  the  accounting  and 
financial  reporting  requirements  for 
asset  retirement  obligations  under  its 
Uniform  System  of  Accounts  for  natural 
gas  pipelines  as  well  as  public  utilities 
and  licensees  and  oil  pipelines. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulator}'  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  ser\'ed  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wn'w.ferc.gov.  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Prote.sts  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  October  14.  2003. 
Linda  Mitry, 
Acting  Secretan'. 

[FR  Doc.  03-25219  Filed  10-3-03;  8.45  am] 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  2230-033] 

City  &  Borough  of  Sitka,  Alaska;  Notice 
of  Scoping  Meeting,  Site  Visit,  and 
Solicitation  of  Scoping  Comments 

October  1.  2003. 

The  Federal  Energy  Regulatoiy 
Commission's  (Commission)  regulations 
allow  applicants  to  prepare  their  own 
Environmental  Assessment  (EA)  for 
hydropower  projects  for  filing  with  the 
Commission  along  with  the  license 
application  as  part  of  an  alternative 
licensing  procedure  (ALP).  On 
September  10.  2003.  the  Commission 
noticed  the  request  of  City  &  Borough  of 
Sitka,  Alaska  (Sitka)  to  use  the  ALP  and 
set  a  deadline  for  comments  of  October 
10.  2003.  Sitka  wishes  to  hold  a  scoping 
meeting  on  Wednesday.  October  22. 
2003.  Because  the  Commission  will 
need  ample  time  to  fully  consider 
comments  received  from  interested 
stakeholders  on  Sitka's  request  to  use 
the  ALP.  the  Commission  is  not  likely 
to  make  a  decision  on  Sitka's  request  to 
use  the  ALP  prior  to  the  scoping 
meeting.  However,  the  ALP  allows 
greater  flexibility  than  the  traditional 
licensing  process,  and  the  Commission 
believes  that  it  is  in  the  public  interest 
to  solicit  scoping  comments  in  this 
notice.  The  Commission  has  not  pre- 
judged Sitka's  request  to  use  the  ALP. 

Public  Meeting  and  Site  Visit 

Sitka  distributed  a  Scoping  Document 
1  (SDl)  for  the  Blue  Lake  Hydroelectric 
Project  on  September  17.  2003.  to  the 
mailing  list  for  this  proceeding.  In 
addition,  Sitka  will  hold  a  scoping 
meeting  for  the  project.  The  purpose  of 
the  meeting  is  to  review  the  information 
presented  in  the  SDl  and  to  initiate  the 
identification  of  areas  of  interest  that 
should  be  addressed  in  the  licensing 
and  any  related  Applicant-Prepared 
Environmental  Assessment  (APEA) 
processes.  The  meeting  will  be  held  as 
follows: 

Blue  Lake  Scoping  Meeting 

Date:  Wednesday.  October  22.  2003. 

P7ace ;  Harrigan  Centennial  Hall.  330 
Harbor  Drive.  Sitka.  Alaska. 

Time:  7  p.m. 

This  meeting  is  posted  on  the 
Commission's  calendar  located  at 
http://w\\'v\-.ferc.gov/EventCalendar/ 
EventsList.aspx  along  with  other  related 
information. 

Sitka  will  also  conduct  a  site  visit  to 
the  project  on  Thursday,  October  23, 
2003.  Those  wishing  to  attend  the  site 
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vi.sit  should  meet  at  the  Blue  Lake 
Powerhouse  at  9  a.m.  F'lease  RSVP  Dean 
Orhison.  Engineering  Manager,  at  (W7) 
747-ft63J.  at  least  3  davs  prior  to  the 
site  visit  if  you  plan  on  attending 

The  deadline  for  filing  comments  is 
\o\ember  2\.  2(K)J.  All  documents  (an 
original  and  eight  copies)  should  be 
filed  with:  Magalie  R.  Salas,  Secretary'. 
Federal  Energy  Regulatorv  Commissinn. 
888  First  .Street.  N'E  .  Washington,  DC 
i042h 

Scoping  t  omments  mav  be  filed 
elec  tronicallv  via  the  Internet  in  lieu  of 
paper.  The  (j)mmission  strongh 
encourages  electronic  filings.  See  18 
CFR  .?85.2001U)(l)(iii)  and  the 
instructions  on  the  rommissions  web 
site:  /iffp    'n-vviv/erc  gov  under  the  "e- 
Filing"  link. 

The  (Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copv  of  that  document  rm 
each  person  on  the  offic  ial  serv  ii:e  list 
for  the  project   Further,  if  an  intervenf'r 
files  comments  or  documents  with  the 
Commission  relating  tr)  the  merits  of  an 
issue  that  mav  affect  the  responsibilities 
of  a  particular  resource  agencN  ,  they 
must  also  serve  a  copy  of  that  due  urnent 
on  that  resource  agencv 

Based  on  feedback  received  on  the 
SDl  and  the  project  site  visit,  Sitka  will 
prepare  a  Scoping  Document  2  (SD2). 
SD2  will  include  a  re\  iied  list  of  issues 
based  on  the  meetint;  and  written 
comments 

All  interested  individuals, 
organizations,  and  ag<^ncies  are  invited 
and  encouraged  ti)  attend  the  meetings 
and  site  visit  and  to  assist  in  the 
identification  of  environmental  issues 
that  should  be  includtHi  in  SD2. 

We  are  asking  federal,  state,  local,  and 
tribal  agencies  with  jurisdiction  and/or 
special  expertise  with  respect  to 
environmental  issues  to  cooperate  with 
us  in  the  preparation  of  the 
Commission's  EA.  Agencies  who  vvnuld 
like  to  request  cooperating  agency  status 
should  file  such  a  reciuest  (original  and 
eight  copies)  with  the  Secretary  at  the 
afort^mentioned  address  Please  put  the 
docket  number.  P-223(>-UJ3.  on  the  first 
page  of  your  filing. 

For  further  information  regarding  thf 
S(  riping  meeting  and  project  site  visit  or 
to  be  added  to  the  mailing  list  for  the 
pro|ect.  please  contai  t  Mr   Dean  (^rbisim 
of  .Sitka  or  Nicholas  |dV|a(  k  of  the 
Commissions  staff  at  (202)  502-6073. 

.A  copy  of  the  SDl  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  nia\'  b>'  viewed  on 


the  Commission's  website  at  http:// 
i\\^-\v  frn  gov  using  the  "eLibrarv"  link. 
Enter  the  project  number  (P-2230)  in 
the  dcicket  number  field  to  access  the 
tlocument   For  assistance,  contact  FTIRC 
(Jnline  Support  at 

FER("()nlineSupport«!fer(:  gov  or  toll- 
free  at  l-H6b-208-Jb76,  or  for  TTY, 
(202) 502-8659. 

You  may  also  register  online  at 
http  //li'ivw  ttTc.^ov/docs  filing/ 
esubscriptitm.asp  to  be  notified  via 
email  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support. 

Magalie  R.  Salas. 

S''iTftiir\ 

|FR  Do(    O.'i-ZS^SO  Filed  1  ()-*-<);<;  «:45  a.m  | 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ES03-57-000) 

Texas-New  Mexico  Power  Company; 
Notice  of  Application 

September  26.  JOI)  i 

Take  notice  that  on  September  23. 
2003,  Texas-New  Mexico  Power 
Company  (TNMP)  submitted  an 
appliiation  pursuant  to  section  204  of 
the  Federal  Power  Act  seeking 
authorization  to  enter  into  guarantees  of 
up  to  $50  million  of  indebtt'dness  of  its 
affiliate.  First  Choicf'  Power.  Inc  . 

TNMP  also  recpiests  a  waiver  from  the 
Ctmimis^ion's  ( umpetitive  bidding  and 
negoti.ited  placement  requirements  at  18 
CFR  34.2. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  fCommission. 
888  First  Street,  NE..  Washington,  DC 
20426,  in  act:ordance  with  Rules  211 
and  2  14  of  the  (;ommissi(m's  Rules  of 
Practice  and  Procedure  [18  flFR  385.211 
and  385.214)   Protests  will  be 
considered  by  the  Clommission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestant>  p.irties  to  the  proceeding 
.\i\\  per^(lll  wishing  to  bec;ome  a  party 
must  file  .1  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  thf  c  (imment  date.  ,ind,  to  the 
extent  afiplicabli-.  must  be  served  on  the 
applicant  and  on  dnv  other  person 
deMgnat^•d  on  the  offic:i<il  ser\'ict'  list. 
This  filing  is  available  for  re\  itnv  at  the 


Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivww.ferc.gov.  using  the  eLibrary 
IFERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FEBCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  October  10,  2003. 

Magalie  R.  Salas. 

Serretar, 

I'FR  Doc.  03-25221  Filed  10-3-03;  8:45  am) 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Project  No.  12334-000] 

Universal  Etectric  Power  Corporation; 
Notice  Granting  Intervention 

September  29.  2003. 

On  February  12.  2003.  the 
Commission  issued  a  Notice  of 
Application  Accepted  for  Filing  and 
Soliciting  Comments,  Motions  to 
Intervene,  and  Protests;  for  the 
Demopolis  L&D  Hydroelectric  Project 
No.  12334,  located  on  the  Tombigbee 
River  in  Marengo  County,  Alabama.  The 
notice  established  April  12,  2003,  as  the 
deadline  for  filing  motions  to  intervene. 

On  April  25.  2003,  the  Fort  James 
(Operating  Company  filed  an  untimely 
motion  to  intervene  and  comments. 
Granting  the  motion  to  intervene  will 
not  unduly  delay  or  disrupt  the 
proceeding,  or  prejudice  other  parties  to 
it  Therefore,  pursuant  to  Rule  214,'  the 
motion  to  intervene  filed  by  Fort  James 
Operating  Company  is  granted,  subject 
to  the  Commission's  rules  and 
regulations. 

Magalie  R.  Salas, 

Srcn'tary. 

IFK  Doc.  03-25227  Filed  10-3-03:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ES03-58-000] 

Valley  Electric  Association,  Inc.;  Notice 
of  Application 

September  26.  2003. 

Take  notice  that  on  September  23, 
2003,  Valley  Electric  Association,  Inc. 
(Valley)  submitted  an  application 
pursuant  to  section  204  of  the  Federal 
Power  Act  seeking  authorization  to 
borrow  up  to  $30  million  under  a  Loan 
Agreement  with  the  National  Riual 
Utilities  Cooperative  Finance 
Corporation. 

Valley  also  requests  a  waiver  from  the 
Commission's  competitive  bidding  and 
negotiated  placement  requirements  at  18 
CFR  34.2. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
w-wT^-. fere. gov  ,  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
inter\'entions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.200l(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  October  10,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc,  03-25222  Filed  10-3-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-96-000,  et  al.] 

Fresno  Power  Investors,  L.P.,  et  al.; 
Electric  Rate  and  Corporate  Filings 

September  29,  2003, 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification, 

1.  Fresno  Power  Investors,  L.P.,  Harold 
E.  Dittmer  and  Hanover  Power  (Gates), 
LLC 

[Docket  No.  EC03-96-000] 

Take  notice  that  on  September  24. 
2003,  Fresno  Power  Investors.  L,P., 
Harold  E.  Dittmer  and  Hanover  Power 
(Gates),  LLC  (HPG)  in  compliance  with 
Commission  Order  dated  July  7.  2003 
authorizing  a  change  in  control  over 
certain  jurisdictional  facilities  resulting 
from  a  change  in  the  upstream 
ownership  interest  of  HPG,  HPG  states 
that  it  transferred  it  92.5  percent 
ownership  interest  in  Wellhead  Power 
Gates,  LLC  to  Fresno  Power  Investors. 
L.P.  and  Harold  E.  Dittmer,  HPG  states 
that  the  authorized  transfer  occurred  on 
September  16,  2003, 

Comment  Date:  October  15,  2003, 

2.  Colorado  Green  Holdings,  LLC 

[Docket  No.  EG03-108-000] 

On  September  25.  2003,  Colorado 
Green  Holdings,  LLC  (Colorado  Green), 
filed  with  the  Federal  Energy  Regulator}^ 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Colorado  Green,  a  Delaware  limited 
liability  company,  states  that  it  will  be 
engaged  directly  and  exclusively  in  the 
business  of  owning  all  or  part  of  one  or 
more  eligible  facilities,  and  selling 
electric  energy  at  wholesale,  Colorado 
Green  states  that  it  is  developing  an 
approximately  162  megawatt  wind 
power  generation  facility  to  be  located 
in  Prowers  County,  Colorado,  Colorado 
Green  states  that  it  has  served  a  copy  of 
the  filing  on  the  Securities  and 
Exchange  Commission  and  the  Public 
Utilities  Commission  of  the  State  of 
Colorado,  the  California  Public  Utilities 
Commission,  the  Oregon  Public  Utility 
Commission,  the  Washington  Utilities 
and  Transportation  Commission,  the 
Utah  Public  Service  Commission,  the 
Idaho  Public  Utilities  Commission,  and 
the  Wyoming  Public  Ser\'ice 
Commission. 

Comment  Date:  October  20,  2003, 


3.  Exxon  Mobil  Corporation;  Entergy 
Services,  Inc. 

Docket  No.  EL03-230-000] 

Take  notice  that  on  September  16, 
2003.  Exxon  Mobil  Corporation 
(ExxonMobil)  filed  a  Complaint  against 
Entergy  Services,  Inc.  (ESI)  and  Entergy 
Gulf  States,  Inc.  (Entergy),  ExxonMobile 
states  that  on  September  28.  2001. 
ExxonMobil  and  Entergy  entered  into  an 
Interconnection  and  Operation  and 
Generator  Imbalance  Agreement  (2001 
Agreement)  to  accommodate 
ExxonMobil's  then  current  plan  to  place 
a  single  165MW  GTG  unit  into 
cogeneration  ser\'ice.  The  Complaint 
alleges  that  the  original  transmission 
facilities  described  in  the  2001 
Agreement  were  improperly  classified 
as  direct  assignment  facilities  and 
should  be  re-classified  to  reflect  their 
actual,  current  function. 

ExxonMobil  states  that  copies  of  this 
filing  have  been  served  upon  ESI  and 
Entergv. 

Comment  Date:  October  14,  2003. 

4.  Eurus  ToyoWest  II  LLC 

[Docket  No.  EL03-233-000] 

Take  notice  that  on  September  25. 
2003.  Eurus  ToyoWest  II  LLC.  a 
Delaware  limited  liability  company 
(Eurus),  filed  a  Petition  for  Declaratory 
Order  finding  that,  under  the 
circumstances  described  in  the  Petition, 
Eurus  will  not  be  considered  a  public 
utility  under  the  Federal  Power  Act 
should  it  consummate  the  transfer  of  a 
portion  of  the  Sagebrush  Transmission 
Line,  as  more  fully  described  in  the 
petition. 

Comment  Date:  October  24.  2003. 

5.  Nine  Mile  Point  Nuclear  Station,  LLC 
v.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  EL03-234-0001 

Take  notice  that  on  September  26. 
2003.  Nine  Mile  Point  Nuclear  Station. 
LLC.  (Nine  Mile)  filed  a  Complaint 
against  Niagcira  Mohawk  Power 
Company  (Niagara  Mohawk).  The 
Complaint  asserts  that  Niagara  Mohawk, 
in  violation  of  the  terms  of  the  NYISO 
tariff  and  Commission  precedent,  will 
impose  unlawful  charges  upon  Nine 
Mile  associated  with  Nine  Mile's  self- 
supplv  of  station  power. 

Comment  Date:  October  20.  2003. 

6.  The  Cincinnati  Gas  &  Electric 
Company 

[Docket  Nos.  ER96-2504-O07  and  EROl- 
1335-002) 

Take  notice  that  on  September  22, 
2003,  The  Cincinnati  Gas  &  Electric 
Company  (CG&E)  submitted  a  filing 
informing  the  Commission  of  a  non- 
material  change  in  the  characteristics 
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that  the  Commission  relied  upon  in 
granting  CG&E  market-based  rate 
authorization  under  section  205  of  the 
Federal  Power  Act, 

Comment  Da fe  October  14,  2001 

7.  Powerex  Corp. 

[Docket  ,\o.  ER01-»8-002| 

Take  notice  that  on  September  24, 
2003,  Powerex  Corp  (Povvere.x) 
tendered  for  filing  its  triennial  market 
power  analysis  m  support  of  its  market- 
based  rate  authoritv  in  compliance  with 
the  Commission  s  September  24,  1997 
and  September  12,  2000.  Orders 
accepting  Powerex"s  market-based  rate 
schedule 

Comn7e/ifDatr October  15.  20(),V 

8.  Southern  Company  Services.  Inc. 

[Docket  No   KROJ-H.il-OlOl 

Take  notice  that  on  September  24, 
2003.  .Southern  Ciompanv  Services,  Inc. 
(SCS),  acting  on  behalf  of  Alabama 
Power  (Company.  Ceorgia  Power 
Companv,  Gulf  Power  Company. 
Mississippi  Power  Companv,  and 
Savannah  Electric  and  Power  Company 
uollectivelv.  Southern  Companies), 
made  a  compliance  filing  as  directed  bv 
the  order  of  the  Commission  issued  on 
March  27.  2002,  98  FERC  "J  fil  .328 

Comment  Ddtf  OcUtht'T  15.  200) 

9.  L'nitil  Power  Corp..  Cnitil  Resources, 
Inc.,  Fitchburg  Gas  and  Electric  Light 
Company 

(Docket  Nos  ER02-994-O02,  ER97-2462-012 
and  KR97-2463-O02i 

Take  notice  that  on  September  25. 
2003,  Unitil  Power  Corp  .  l'nitil 
Resources,  Inc.,  and  Fitchburg  Gas  and 
Electric  Light  Oimpanv  (l'nitil 
Companies)  tendered  for  filing  an 
updated  generation  market  power 
analvsis  pursuant  to  Ordering  Paragraph 
(I)  l'nitil  Power  Corp.  ft  al..  80  FERC: 
1161,358  (1997) 

The  L'nitil  Companies  indicate  that  a 
copv  of  the  filing  was  served  on  the 
Massachusetts  Department  of 
Telecommunications  and  En<r'rg\  and 
the  New  Hampshire  Public  I'tilities 
("ommission. 

Com/nenf  Dafe  October  16.  2003. 

10.  Ameren  Services  Company. 
FirstEnergy  Corp.,  Northern  Indiana 
Public  Service  Company,  National  Grid 
USA.  Midwest  Independent 
Transmission  System  Operator.  Inc. 

[Do(  ket  No  h;K02-22,J.<-Ulli 

Take  notice  that  on  September  25, 
200.3,  the  Grid,\merica  Participants  and 
the  Midwest  Independent  Transmission 
System  Operator,  Inc  ()ointlv.  the 
.Applicants)  submitted  a  compliance 
filing  pursuant  to  the  Commission's 


September  15.  2003  Order.  104  FERC 
1161,292. 

The  Applicants  state  that  in  addition 
to  serving  the  filing  in  accordance  with 
the  Commission's  Regulations,  the 
Midwest  LSO  has  electronically  served  a 
copy  of  this  filing,  with  attachments, 
upon  all  Midwest  ISO  Members, 
Member  representatives  of  Transmission 
Owners  and  Non-Transmission  Owners, 
the  Midwest  ISO  Advisory  Committee 
participants,  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region. 
Applicants  further  states  that  the  filing 
has  been  electronically  posted  on  the 
Midwest  ISO's  Web  site  at  http// 
wivif.m;c/vvt?if;.';o.org  uncier  the  heading 
"Filings  to  FER('"  for  other  interested 
parties  in  this  matter. 

Comment  Date:  October  16,  2003. 

11.  New  York  Independent  System 
Operator,  Inc. 

(Docket  No.  ERU3-1H-O031 

Take  notice  that  on  September  24, 
2003,  the  New  York  Independent 
System  Operator,  Inc.  (N'V'ISO)  tendered 
for  filing  a  compliance  filing  in 
accordance  with  the  Commission=s 
August  25.  2003.  Order  .Accepting 
Compliance  Filing  in  part  in  Docket 
Nos  EK03- 18-001  and  002. 

NYISO  states  that  copies  of  this  filing 
have  been  served  cm  all  parties  listed  on 
the  offic:ial  service  list  maintained  by 
the  .Secretary  of  the  Commission  in 
these  proceedings  The  NYISO  has  also 
served  a  cc^py  of  this  filing  to  all  parties 
that  have  executed  Service  Agreements 
under  the  NYI.SO's  Open-Access 
Transmission  Tariff  or  .Services  Tariff, 
the  New  York  State  Public  Service 
Cjjmmission,  and  to  the  electric  utility 
regulatory  agencies  in  New  jersey  and 
Pennsylvania 

Comment  /)f;fe.  October  15.  2003. 

12.  Entergy  Services.  Inc. 

[Docket  No  EK03-Hbl-0{)l  | 

Take  notice  that  on  September  25. 
2003,  Entergy  Servic:es,  Inc.  (Entergy 
Services),  acting  as  agent  for  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  .Statf;s,  Inc. 
Entergy  Louisiana.  Inc..  Entergy 
Mississippi,  Inc.,  and  Entergv  New 
Orleans,  Inc.  (coUtctively.  the  Entergy 
Operating  Companies),  tendered  for 
filing  c;ertain  corrtn  tions  to  the  2003 
annual  rate  redetermination  for  Entergy 
.Services'  Open  Access  Transmission 
Tariff  (the  Update). 

Entergy  Sc^rvices  states  that  copies  of 
the  Update  have  been  served  upon  its 
transmissicm  customers  and  its  state  and 
local  regul.itorv  commissions. 

Cummfiit  Date:  October  16,  2003. 


13.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER03-1081-O01] 

Take  notice  that  on  September  25. 
2003.  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  pursuant  to  section  205 
of  the  Federal  Power  Act  and  Section 
35.13  of  the  Commission's  regulations. 
18  CFR35.13.  submitted  for  filing  a 
revised  unexecuted  Interconnection  and 
Operating  Agreement  among  Otter  Tail 
Power  Company,  FPL  Energy  North 
Dakota  Wind  II.  LLC.  and  the  Midwest 
ISO. 

Midwest  ISO  states  that  a  copy  of  this 
filing  was  served  on  all  parties  to  the 
proceeding. 

Comment  Date:  October  16.  2003. 

14.  Michigan  Electric  Transmission 
Company 

[Docket  No.  ER03-1341-O001 

Take  notice  that  on  September  12, 
2003,  Michigan  Electric  'Transmission 
Company.  LLC  (METC)  pursuant  to  the 
Commission's  Orders  issued  February 
13,  2002  and  March  29,  2002  in  Docket 
Nos.  Et:02-23-O00.  et  al.  submitted  a 
proposal  to  establish  the  elements  for  an 
(jverall  rate  of  return  to  apply  to  certain 
defc^rral  mechanisms  previously 
approved  by  the  Commission, 

METC  states  that  copies  of  this  filing 
have  been  served  upon  all  transmission 
customers  within  the  METC  pricing 
zone  with  the  Midwest  Independent 
Transmission  System  Operator,  Inc  and 
on  the  Michigan  Public  Service 
Commission. 

Comment  Date:  October  14.  2003, 

15.  PJM  Interconnection,  L.L.C. 

[Docket  Nos,  ER03-1 390-000] 

Take  notice  that  on  September  22, 
2003.  PfM  Interconnection,  L,L.C.  (PJM) 
filed  revisions  to  the  PfM  Open  Access 
Transmission  Tariff  and  PJM  Operating 
Agreement  to  set  a  limit  on  the  number 
of  bids  or  offers  submitted  by  any  single 
market  participant  in  the  energy  market 
or  in  the  periodic  auctions  of  financial 
transmission  rights  (FTRs),  which 
would  be  imposed  only  when  necessary 
(and  with  appropriate  notice)  to  prevent 
system  problems.  PJM  states  that  this 
bid/offer  limit  replaces  the  excess 
bidding  charge  that  was  accepted, 
subject  to  suspension  and  refund,  in 
Docket  No.  ER03-694-000.  and  the  FTR 
bid  limit  that  was  approved  in  Docket 
No.  ER03-1013-OOO,  effective  July  15, 
2003. 

PJM  it  requests  an  effective  date  of 
November  17.  2003  for  the  Tariff  and 
Operating  Agreement  changes,  PJM 
states  that  copies  of  this  filing  have  been 
served  on  all  PJM  members  and  utility 
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regulatory  commissions  in  the  PJM 
Region  and  on  all  parties  listed  on  the 
official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 
Comment  Date:  October  14,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wH'w.ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  4he 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  orTTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Saias, 

Secretary. 

[FR  Doc.  03-25257  Filed  10-3-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG03-1 06-000,  et  al.] 

Plymouth  Energy  LLC,  et  al.;  Electric 
Rate  and  Corporate  Filings 

September  26,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Plymouth  Energy  LLC 

(EG03-106-0001 

Take  notice  that  on  September  23. 
2003,  Plymouth  Energy  LLC  submitted 
for  filing  an  application  for  a 


determination  that  it  is  an  Exempt 
Wholesale  Generator  and  that  the 
facility  to  be  constructed  by  Plymouth 
Energy  will  be  an  eligible  facility. 

Comment  Date:  October  17,  2003. 

2.  Waymart  Wind  Farm  L.P. 

[Docket  No.  EG03-107-OOOJ 

Take  notice  that  on  September  23. 
2003,  Waymart  Wind  Farm  L.P. 
(Waymart),  filed  with  the  Commission 
an  application  for  a  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  regulations.' 

Waymart  states  that  it  is  a  Delaware 
corporation  and  is  the  owner  and 
operator  of  a  wind-powered  electric 
generating  facility  with  a  nameplate 
capacity  of  64.5  MW  to  be  located  in 
Wayne  and  Lackawanna  Counties. 
Pennsylvania.  Waymart  states  that  the 
facility  will  sell  energy,  capacity,  and 
ancillary'  services  into  the  wholesale 
generation  market. 

Comment  Date:  October  17,  2003. 

3.  Calpine  Energy  Services,  L.P. 

(Docket  No.  EROO-3562-OOll 

Take  notice  that  on  September  22. 
2003,  Calpine  Energy  Services,  L.P. 
submitted  for  filing  its  triennial  market 
power  analysis  in  compliance  with  the 
Commission  Order  issued  in  Docket  No. 
EROO-3562-000  on  September  21,  2000. 

Comment  Date:  October  14.  2003. 

4.  Michigan  Electric  Transmission 
Company 

[Docket  No.  ER02-562-002] 

Take  notice  that  on  September  23, 
2003,  Michigan  Electric  Transmission 
Company  (Michigan  Electric)  submitted 
for  filing  a  Second  Sub  Original  Sheet 
No.  140A  of  the  FERC  Electric  Tariff, 
Original  Volume  No.l,  in  compliance 
with  the  September  10,  2003  Order 
issued  in  this  proceeding.  Michigan 
Electric  states  that  the  filed  sheet  is  to 
be  effective  as  of  December  13,  2001. 
Michigan  Electric  also  states  that  copies 
of  the  filing  were  served  upon  those  on 
the  official  service  list  in  this 
proceeding. 

Comment  Date:  October  14.  2003. 

5.  ISO  New  England  Inc. 

[Docket  No.  ER02-2330-0181 

Take  notice  that  on  September  22, 
2003.  ISO  New  England  Inc.  submitted 
a  compliance  filing  providing  a  status 
report  on  the  implementation  of 
Standard  Market  Design  in  New 
England. 

Comment  Date:  October  14.  2003. 


6.  Carolina  Power  &  Light  Company 

[Docket  Nos.  ER03-1 156-000  and  ER03- 
1156-001] 

Take  notice  that  on  September  22. 
2003,  Carolina  Power  and  Lrght 
Company,  d/b/a  Progress  Energy 
Carolinas,  Inc.  (CPL),  filed  a  request  to 
defer  action  in  Docket  No.  ER03-1156- 
000  and  ER03-1 156-001  to  allow  time 
to  fully  integrate  Rate  Schedule  No.  121, 
which  is  the  Power  Coordination 
Agreement  between  CPL  and  North 
Carolina  Eastern  Municipal  Power 
Agency. 

Comment  Date:  October  14,  2003. 

7.  Entegra  North  America,  L.P. 

(Docket  No.  ER03-n  70-001] 

Take  notice  that  on  September  22, 
2003,  Entegra  North  America,  L.P. 
(Entegra)  submitted  for  filing  amended 
designations  pertaining  to  rate  filings 
made  by  Entegra  on  August  4,  2003,  in 
Docket  No.  ER03-1 170-000. 

Comment  Date:  October  14,  2003, 

8.  Vineland  Energy  LLC 

[Docket  No.  ER03-1 283-001] 

Take  notice  that  on  September  22. 
2003,  Vineland  Energy  LLC  (Vineland) 
submitted  an  amendment  to  its  Petition 
for  Order  Accepting  Market-Based  Rate 
Schedule  for  Filing  and  Granting  of 
Waivers  and  Blanket  Approvals  and 
Request  for  Expedited  Action  to  reflect 
a  change  in  the  direct  ownership  of 
Vineland  from  Vineland  Cogeneration 
Limited  Partnership  (VCLP)  to  Merlot 
Energy  LLC.  a  newly-formed  entity  with 
the  same  upstream  ownership  as  VCLP. 

Comment  Date:  October  14.  2003. 

9.  Black  Hills  Power,  Inc.,  Basin 
Electric  Power  Cooperative  Powder 
River  Energy  Corporation 

[Docket  No  ER03-1354-001] 

Take  notice  that  on  September  23, 
2003,  Black  Hills  Power  Inc..  Basin 
Electric  Power  Cooperative,  and  Powder 
River  Energy  Corporation  filed  a 
corrected  page  of  their  Open  Access 
Transmission  Tariff  originally  filed 
September  16,  2003. 

Comment  Date:  October  14.  2003. 

10.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER03-1 36 1-000) 

Take  notice  that  on  September  22, 
2003,  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  Wholesale 
Distribution  Tariff  (WDT)  Ser\ice 
Agreement  (Service  Agreement)  and  an 
Interconnection  Agreement  (lA) 
between  PG&E  and  Westside  Power 
Authority  (WPA)  and  a  Construction 
Agreement  between  PG&E  and  Turlock 
Irrigation  District  (TID). 
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PG&  E  states  that  the  Service 

Agrpement  is  submitted  pursuant  to  the 
PG&E  VVDT  and  permits  PG&E  to 
recover  the  tmgoing  costs  for  service 
required  a\er  P(i&Es  distribution 
facihties.  The  lA  provides  the  terms  and 
conditions  for  the  continued 
interconne<:tion  of  the  Electric  Systems 
of  VVPA  and  P(;&E  PG&E  further  states 
that  the  (Construction  Agreement  sets 
forth  the  terms  and  conditions  for  PG&E 
to  modify  existing  transmission 
facilities  to  interconnect  the  WPA's 
service  area 

PG&E  has  requested  (  ertain  waivers 
for  a  proposed  effective  date  of  the  asset 
sale  closing  date  Copies  of  this  filing 
have  been  served  upon  Westside  Power 
Authority.  Turlock  Irrigation  District, 
the  (California  Independent  System 
(Operator  Corporation  and  the  California 
Public  I'tilities  (A)mmission. 

Comment  Dafe:  October  14.  20(J  J 

11.  Pacific  Gas  and  Electric  Company 

lUcxket  No  KRG.i-l.i6^-<)i)()i 

Take  notice  that  on  September  22, 
2003.  Pacific  Gas  and  Electric  Company 
(P(]&E!  tendered  for  filing  Generator 
Special  Facilities  Agreements  (GSFAs) 
and  (jenerator  Interccmnection 
Agreements  (GL-\si  between  PG&E  and 
the  following  parties:  CalPeak  Power — 
Panoche,  LLC  (CalPeak  Panoch), 
CalPeak  Power— Midwav,  LLC  (CalPeak 
Midwa)  and  Sunrise  Power  (lompany. 
LLC  (Sunrise  III  (collectively.  Parties), 
and  a  Notice  of  Teri>»ination  of  the 
CalPeak  Midwav  C,*ifA 

PG&E  states  that  the  GSFAs  permit 
PG&E  to  recover  the  ongoing  costs 
associated  with  owning,  operating  and 
rnaintainmg  the  Spec  lal  Fa(  ilities  for 
each  Party.  PG&E  further  state  that  the 
GIAs  provide  terms  and  c:onditions  for 
billing,  operation,  maintenance,  and 
metering  As  detailed  in  the  GSFAs, 
PG&E  proposes  to  charge  each  of  the 
Parties  a  monthly  Cost  of  Ownership 
('harge  equal  to  the  rates  for 
transmission-level,  customer- financed 
fac  ilities  in  PG&E  notes  that  its 
currently  effective  Electric  Rule  2,  as 
filed  with  the  California  Public  L  tilities 
Commission  !CPL'(C)   PCj&Es  currently 
effective  rate  of  O.Jl'V.  for  transmission- 
level,  customer-financed  Special 
Facilities  is  contained  in  the  (TL'C's 
Advice  Letter  196()-G/  15K7-E,  effective 
August  7>.  1996,  a  copy  of  which  is 
included  as  Attachment  7  of  this  filing. 
PG&E  has  requested  certain  waivers. 

PG&F  states  that  copies  of  this  filing 
have  been  served  upon  (CalPeak 
Panoche,  CalPeak  Midway.  Sunrise  II, 
La  Paloma  Power  Company,  LLC,  the 
California  Independent  System  (Jperator 
("orporation,  and  the  CPL'C. 

Comment  Date:  October  14,  2003. 


12.  Midwest  Independent  Transmission 
System  Operator.  Inc. 

Docket  No.  ERO.I-l.SfiS-OOOl 

Take  notice  that  on  September  22. 
200.?,  Mulwest  Independent 
Transmission  .System  Operator,  Inc, 
(Midwest  ISO)  pursuant  to  section  205 
of  the  Federal  Power  Act  and  Section 
35  12  of  the  (Commission's  regulations, 
the  submitted  for  filing  a  Load 
Interconnection  and  (Operating 
Agreement  among  Indianapolis  Power  & 
Light  C(mipanv  and  Hoosier  Energy 
Rural  Elec:tric  (Cooperative,  Inc. 

Midwest  IS(J  states  that  a  copy  of  this 
filing  was  served  on  Indianapolis  Power 
&  Light  (Companv  and  Hoosier  Energy 
Rural  Electric  (Cooperative,  Inc. 

Comment  Date:  October  14.  2003. 

13.  Midwest  Independent  Transmission 
System  Operator.  Inc. 

[liii  kfl  No   fc:KU3-lJ64-<)0t)| 

Take  notice  that  on  September  22, 
2003,  Midwest  Independent 
Transmissicm  System  Operator.  Inc. 
(Midwest  ISO)  pursuant  to  secticm  205 
of  the  Federal  Power  Act  and  Section 
35  12  of  the  (Commission's  regulations, 
submitted  for  filing  an  Interconnection 
and  Operating  .-\greement  amcmg 
Kentu(  k\  Ctilities  (Company  and 
Smithland  Hydroelectric;  Partners.  Ltd. 

Midwest  ISO  states  that  a  copy  of  this 
filing  was  seryed  on  Kentucky  I'tilities 
Companv  ancl  Smithland  Hydroelectric 
Partners.  Ltd. 

Comment  Date-  October  14,  2003, 

14.  Southern  (California  Edison 
Company 

UnikftNo   ER03-1365-0001 

Take  notice  that  on  September  22, 
2003,  Southern  (California  Ediscjn 
Companv  (S(CE)  tendered  for  filing  a 
Letter  Agreement  between  SCFC  and  the 
City  of  (Corona,  (California  ((Corona).  SCE 
states  that  the  purpose  of  the  Letter 
Agreement  is  to  provide  an  interim 
arrangement  pursuant  to  which  S(CEC 
will  commenc:e  the  engineering,  design. 
procurement  and  preparation  of 
specifications  for  the  interconnection 
fac:ilities  and  svstem  upgradtfs  necessar\' 
to  provide  Distribution  Service  from  the 
California  Independent  Systcmi  Operator 
Controlled  (Crid  to  a  proposed  new  SCE- 
Corona  12  kV  interc:onnec:tion  in  the 
city  of  Corona.  S(CE  further  states  that 
Corona  is  planning  to  construct 
distribution  facilities  from  the  proposed 
new  S(CE-(Corona  12  kV  interconnection 
to  serve  its  Wholesale  Distribution 
Loads  in  a  new  development  known  as 
Dos  Lagos. 

S(CtC  states  that  copies  of  this  filing 
were  served  upon  the  Public  Utilities 


Commission  of  the  State  of  California 
and  Corona. 

Comment  Date:  October  14,  2003. 

15.  Xcel  Energy  Services  Inc. 

(Docket  No.  ER03-1366-000] 

Take  notice  that  on  September  23, 
2003.  Xcel  Energy  Ser\'ices  Inc.,  on 
behalf  of  Northern  States  Power 
Company  (NSP),  submitted  for  filing 
with  the  Commission  a  Generation 
Interconnection  Agreement  between 
NSP  and  Fey  Wind  Farm,  LLC,  a  1.9 
MW  wind  generator. 

NSP  requests  tlie  agreement  be 
accepted  for  filing  effective  September 
4,  2003,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  Agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  Date:  October  14,  2003. 

16.  Xcel  Energy  Services  Inc.;  Northern 
States  Power  Company 

[Docket  No.  ER03-1367-O001 

Take  notice  that  on  September  23, 
2003.  Xc:el  Energy  Services  Inc.  (XES), 
on  behalf  of  Northern  States  Power 
Company  (NSP).  submitted  for  filing 
with  the  Commission  a  (feneration 
Interconnection  .\greement  between 
NSP  and  Windcurrent  Farms,  LLC.  a  1.9 
MW  wind  generator. 

NSP  requests  the  agreement  to  be 
ac:cepted  for  filing  effective  September 
1.  2003.  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  Agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  Date:  October  14,  2003. 

17.  Cleco  Power  LLC,  Cleco  Marketing 
&  Trading  LLC.  Perryville  Energy, 
Partners.  L.L.C.,  Cleco  Evangeline  LLC, 
Acadia  Power  Partners,  LLC 

[Docket  Nos  ER03- 1368-000,  ER03-1369- 
00.  ER03- 13 70-0000,  ER03-1371-000,  and 
ER03- 1372-000) 

Take  notice  that  on  September  23, 
2003,  Cleco  Power  LLC  and  its 
jurisdictional  affiliates,  Cleco  Marketing 
&  Trading  LLC,  Perryville  Energy 
Partners,  L.L.C..  Cleco  Evangeline  LLC, 
and  Acadia  Power  Partners,  LLC 
(collectively  referred  to  as  the  Cleco 
Companies)  filed  with  the  Commission 
First  Revised  Sheet  Nos.  3—4, 
superseding  Original  Sheet  Nos.  3—4 
and  (Original  Sheet  No.  5  to  FERC 
Electric  Tariff,  Original  Volume  No.  1  in 
compliance  with  FERC's  Order 
Approving  Stipulation  and  Consent 
Agreement  and  Requiring  Payment  of 
Civil  Penalty  issued  luly  25.  2003  in 
Docket  No,  iN03-l-00d,  104  FERC 
1  (31.125.  Cleco  Companies  state  that 
these  sheets  contain  the  Statement  of 
Policy  and  Code  of  Conduct  with 
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Respect  to  the  Relationship  with  the 
Cleco  Companies. 

Comment  Date:  October  14,  2003. 

18.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  No.  ER03-1 3 73-000] 

Take  notice  that  on  September  23, 
2003,  Orange  and  Rockland  Utilities, 
Inc.  (Orange  and  Rockland)  requested 
that  the  Commission  discontinue  a 
service  agreement  under  which  Orange 
and  Rockland  provides  for  the 
transmission  of  hydropower  and 
associated  energy  from  New  York  Power 
Authority  (Authority)  to  Public  Service 
Electric  and  Gas  Company,  for 
transmission  to  members  of  the  Public 
Power  Association  of  New  Jersey 
(Association).  Orange  and  Rockland 
states  that  the  Authority's  power  sales 
agreement  with  the  Association, 
terminates  on  October  21,  2003.  The 
Authority  requested  that  Orange  and 
Rockland  waive  the  requirements  for  90 
days  notice  to  terminate  the  Agreement 
so  that  service  may  terminate  on 
October  31.  2002.  The  Authority  states 
that  Orange  and  Rockland  is  amendable 
to  this  request. 

Orange  and  Rockland  states  that  a 
copy  of  this  filing  has  been  served  by 
mail  to  the  Authority  and  the 
Association. 

Comment  Date:  October  14.  2003. 

19.  Plymouth  Energy  LLC 

[Docket  No.  ER03-1 3 74-000] 

Take  notice  that  on  September  23, 
2003,  Plj-mouth  Energy  LLC  submitted 
for  filing  an  initial  rate  schedule  for 
sales  of  electricity  at  market-based  rates. 
Plymouth  Energy  requested  certain 
blanket  approvals  and  the  waiver  of 
certain  Commission  regulations. 

Comment  Date:  October  14,  2003. 

20.  Golden  Spread  Electric  Cooperative, 
Inc. 

[Docket  No.  ER03-1376-000] 

Take  notice  that  on  September  23, 
2003,  Golden  Spread  Electric 
Cooperative,  Inc.  (Golden  Spread) 
tendered  for  filing  with  the  Commission 
a  Third  Informational  Filing  to  Golden 
Spread  Rate  Schedule  No.  35.  The  Third 
Informational  Filing  updates  the 
formulary  fixed  costs  associated  with 
replacement  energy  sales  by  Golden 
Spread  to  Southwestern  Public  Service 
Company  (Southwestern).  Golden 
Spread  states  that  a  copy  of  this  filing 
has  been  served  upon  Southwestern. 

Comment  Date:  October  14,  2003. 

21.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER03-1377-000] 

Take  notice  that  on  September  23, 
2003,  American  Electric  Power  Service 


Corporation  (AEPSC),  as  agent  Centjal 
Power  and  Light  Company  (now  known 
as  AEP  Texas  Central  Company), 
tendered  for  filing  pursuant  to  Section 
35.15  of  the  Commission's  regulations,  a 
Notice  of  Cancellation  of  Service 
Agreements  between  Central  Power  and 
Light  Company  and  various  entities 
under  CPL  FERC  Electric  Tariff.  Second 
Revised  Volume  No.  8.  AEPSC  states 
that  the  Power  Sales  Tariff  was  accepted 
for  filing  by  the  Commission,  effective 
July  9,  1996  in  Docket  ER96-2 34 2-001. 
AEPSC  requests  an  effective  date  of 
September  1,  2003  for  the  cancellation. 

AEPSC  states  that  it  has  served  copies 
of  the  filing  upon  the  parties  listed  in 
Exhibit  1  and  the  affected  state 
regulator^'  commissions. 

Comment  Date:  October  14,  2003. 

22.  Florida  Power  CorporationOocket 

[No.  ER03-1 380-000] 

Take  notice  that  on  September  23. 
2003,  Florida  Power  Corporation,  doing 
business  as  Progress  Energy  Florida.  Inc. 
(Florida  Power),  tendered  for  filing  its 
Rate  Schedule  FERC  No.  186.  the 
Operating  Agreement  between  Tampa 
Electric  Company  (Tampa  Electric]  and 
Florida  Power  dated  August  14.  2003. 
and  revised  sheets  to  its  First  Revised 
Rate  Schedule  FERC  No.  80.  the 
Contract  for  Interchange  Service 
between  Florida  Power  and  Tampa 
Electric  dated  July  21.  1977.  Florida 
Power  states  that  the  filing  is  being 
made  to  implement  the  transfer  of 
certain  transmission  facilities  approved 
in  Docket  No.  EC03-93-000.  Florida 
Power  requests  an  effective  date  for  its 
filing  of  August  14.  2003. 

Florida  Power  states  that  copies  of 
this  filing  were  served  on  Tampa 
Electric  and  the  Florida  Public  Service 
Commission. 

Comment  Date:  October  14,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 


Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
w'H'Vi'.  ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY. 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magaiie  R.  Salas. 

Secretary. 

[FR  Doc.  03-2.1220  Filed  10-3-03;  8:45  ami 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM02-1 6-000] 

Integrated  Licensing  Process 
Outreach;  Notice  of  Public  Outreach 
Meetings  on  the  intergrated  Licensing 
Process 

September  30.  2003. 

Commission  staff  from  the  Office  of 
Energy  Projects  will  hold  three  public 
Outreach  Meetings  on  the  new 
Integrated  Licensing  Process  at  the 
locations  and  times  listed  below.  The 
purpose  of  the  Outreach  program  is  to 
familiarize  federal,  state,  and  other 
government  agencies,  Indian  tribes, 
nongovernmental  organizations, 
licensees,  and  other  interested  parties 
with  the  new  Integrated  Licensing 
Process  set  forth  by  Order  Number  2002, 
issued  on  July  23,  2003. 

Location,  Date  and  Time 

Doubletree  Seattle  Airport.  187450 

Pacific  Highway  South  Seattle,  WA 

98188. 206-246-8600. 
October  27.  2003 
8:30  a.m.  to  12:30  p.m. 
Red  Lion  Hotel.  1401  Arden  Way. 

Sacramento.  CA  95815.  916-922- 

8041, 
October  29.  2003 
8:30  to  12:30  p.m. 
Crown  Plaza  Hotel.  State  &  Lodge 

Albany.  NY  12207.  518-462-6611 
November  5,  2003 
8:30  to  12:30  p.m. 

All  interested  parties  are  invited  to 
attend.  If  you  plan  to  attend,  please 
notif\-  Ken  Hogan,  fax:  202-219-0205: 
telephone:  202-502-8434  or  David 
Turner  (202)  502-6091.  This  meeting  is 
posted  on  the  Commission's  calendar 
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located  at  http://\vwrw. ferc.gov/ 
EvpntCaU'nrlar/Evfiit'^I.ist  dspx  along 
with  other  rt'ldtt>d  iiiformatiun. 

Magalie  R.  Salas. 

5ecre(arv 

[VK  iJo(    0  !-25451  Filed  10-3-03;  8:45  a.m.] 

BILLING  COO£  6717-01 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM9&-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

September  29.  ^OUJ, 

This  constitutes  notice,  in  accordance' 
with  18  C;FR  .-iBS  J2mfh1.  (if  thf  rccpipt 
of  exempt  <ind  prohibited  nff-the-record 
communications. 

Order  No  607  (64  FR  51222. 
September  22.  1999)  ^equire^ 
C'ommission  decisional  employees,  who 
make  or  receive  an  exempt  or  prohibited 
off-the-record  communication  relevant 


to  the  merit's  of  a  contested  on-the- 
record  prof:eeding.  to  deliver  a  copy  of 
the  ctimmunic;ation,  if  written,  or  a 
summary  of  the  substance  of  anv  oral 
communication,  to  the  Secretary. 

Prohibited  communications  will  be 
included  in  a  [lublic  .  non-decisional  file 
associated  with,  liut  not  a  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  (Commission  determines  that 
the  prohibited  ( nmmunication  and  any 
responses  thereto  should  become  a  part 
of  the  decisi(mal  record,  the  prohibited 
off  the-record  communication  will  not 
be  considered  by  the  Commission  in 
reaching  it^  decision.  Parties  to  a 
proceeding  mav  seek  the  opportunity  to 
respond  to  .in\  facts  or  contentions 
made  in  a  prohibited  off-the-record 
I  ommunication,  and  mav  request  that 
the  Commission  place  the  prohibited 
t  luiimunu.ation  and  resjionses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  a  request 
only  when  it  determines  that  fairness  so 
requires.  Anv  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  shall  serve  the 


document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010,  18CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  prohibited 
and  exempt  communications  recently 
received  in  the  Office  of  the  Secretary'. 
The  communications  listed  are  grouped 
bv  docket  numbers.  These  filings  are 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://ivw\v.  fere. gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  Assistance,  please 
contact  FERC,  Online  Support  at 
FERCOnlincSuppoif^fercgov  or  toll 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 


Docket  No. 

Date  filed                 Presenter  or  requestor 

Prohibited 

1   ER03-1 118-000 

»-15-03  1  Henry  J.  Knapp.  PE 

Exempt 

1.  ProiectNo.  2042-000 

&-04-03     Hon  George  R.  Nethercutl.  Jr. 

Magalie  R.  Salas. 

Sevrctar, 

iFR  Dor.  03-25228  Filed  10-3-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-756»-5] 

Final  Administrative  Determination 
Document  on  the  Question  of  Whether 
Ferric  Ferrocyanide  Is  One  of  the 
"Cyanides"  Within  the  Meaning  of  the 
List  of  Toxic  Pollutants  Under  the 
Clean  Water  Act 

AGENCY:  En\ironmentdl  Protection 

Agency 

ACTION:  Notice  of  document  availability 


summary:  Bv  order  dated  October  19. 
1995,  the  United  States  District  Court 
for  the  District  of  Massac  husetts  stased 
the  proceedings  in  Commonwealth  of 
Massachusetts  v.  Blackstone  Valley 
Electric  Co  (No.  94-2286)  and  referred 
the  question  of  whether  ferric 
ferrocyanide  qualifies  as  one  of  the 


"cyanides"  within  the  meaning  of  the 
list  of  toxic  pollutants  under  the  (Clean 
Water  .Act  to  the  U.S.  Environmental 
Prote(  tion  .Agencv  (EP.A).  This  District 
(]ourt  (jrder  followed  a  L'  S.  Court  of 
Appeals  decision  in  which  the  First 
Cin  iiit  determined  '.hat  it  was 
apprt)priate  to  refer  this  question  to  EP.A 
for  an  "administrative  determination" 
Today's  notice  announces  *he 
availability  of  EP.As  final  administrative 
determination  that  ferric  ferrofvanide 
'FFC)  is  one  of  the  "cyanides"  within 
the  meaning  of  the  Toxic  Pollutant  List 
Under  the  Clean  Water  Act. 

DATES:  This  final  administrative 
determination  is  available  on  (Jctober  6. 
200.1 

ADDRESSES:  The  administrative  record  is 
d\  Jilable  for  inspection  and  copying  at 
the  Water  Docket,  loc:ated  at  the  EPA 
Docket  Center  (EPA/DC)  in  the 
basement  of  the  EP.-X  West  Building. 
Room  B-102,  1301  Constitution  Ave.. 
NW  .  Washington,  DC.  The  Final 
.Administrative  Determination  and  key 
supporting  materials  are  also 
elet;tronu;ailv  available  via  EPA  Dockets 


(Edocket)  at  http://\w\-w. ppa.gov/ 
edocket/. 

FOR  FURTHER  INFORMA'PON  CONTACT:  For 

further  information,  contact  Marion 
Kelly,  USEPA,  Office  of  Water, 
Engineering  and  Analysis  Division 
(4303T),  1301  Constitution  Avenue. 
NW.,  Washington,  DC;  or  call  (202)  566- 
1045:  or  e-mail  kelly.marion@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

A.  Docket.  EP.A  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OW-2002-0036. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Water  Docket 
in  the  EPA  Docket  Center  (EPA/DC). 
EPA  West,  Room  B-102,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
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number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  Water  Docket  is  (202) 
566-2426. 

B.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listing  at 
h  ftp  -.11  www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

II.  EPA's  Determination  Regarding 
Ferric  Ferrocyanide 

EPA  has  prepared  a  final 
administrative  determination  describing 
the  Agency's  interpretation  of  the  term 
■cvanides"  (found  in  40  CFR  401.15,  40 
CFR  302.4,  and  Table  302.4  at  40  CFR 
302.4)  as  that  interpretation  applies  to 
ferric  ferrocyanide.  40  CFR  401.15 
contains  the  list  of  toxic  pollutants,  40 
CFR  302.4  provides  the  designation  of 
hazardous  substances,  and  Table  302.4 
at  40  CFR  302.4  contains  the  list  of 
hazardous  substances  and  reportable 
quantities.  This  final  administrative 
determination  responds  to  a  referral 
from  the  United  States  District  Coiul  for 
the  District  of  Massachusetts.  By  order 
dated  October  19,  1995,  the  United 
States  District  Court  for  the  District  of 
Massachusetts  stayed  the  proceedings  in 
Com  m  on  wealth  of  Massach  usettsv. 
Blackstone  Valley  Electric  Co.  (No.  94- 
2286)  and  referred  the  question  of 
whether  ferric  ferrocyanide  qualifies  as 
one  of  the  "cyanides"  within  the 
meaning  of  40  CFR  401.15,  40  CFR 
302.4.  and  Table  302.4  to  EPA.  This 
District  Court  order  followed  a  U.S. 
Court  of  Appeals  decision  in  which  the 
First  Circuit  determined  that  it  was 
appropriate  to  refer  this  question  to  EPA 
for  an  'administrative  determination." 
Commonwealth  of  Massachusetts  v. 
Blackstone  Valley  Electric  Co.,  67  F.3d 
981  (1st  Cir.  1995). 

This  determination  is  not  a  legislative 
rule:  notice  and  comment  is  not 
required.  However,  in  reaching  this 
determination,  EPA  provided  an 
opportunity  for  public  comment 
through  a  Federal  Register  notice 
announcing  the  availability  of  the 
Agency's  preliminary  determination 
(January  25.  2001,  66  FR  7759).  EPA 
originally  requested  public  comments 


on  the  preliminary  determination  by 
March  12,  2001  and  then  extended  the 
comment  period  twice  at  the  request  of 
the  litigants  in  the  Blackstone  case. 
After  the  close  of  the  comment  period 
for  the  preliminary  determination.  EPA 
found  additional  (and  potentially 
relevant)  historical  documents  and 
scientific  articles,  and  reopened  the 
comment  period  for  comment  on  these 
new  materials  on  November  4,  2002 
(November  4,  2002.  67  FR  67183; 
corrected  November  12,  2002.  67  FR 
68725).  The  conunent  period  for  the 
additional  materials  ended  January'  3. 
2003.  In  April  2003.  EPA  conducted  a 
peer  review  of  the  preliminary 
determination  in  accordance  with  EPA's 
Peer  Review  policies,  which  are 
described  in  EPA's  Science  Policy 
Council  Handbook — Peer  Review,  2nd 
Edition  (EPA  100-B-OO-OOl,  December 
2001;  the  "Peer-review  Handbook"). 
EPA  considered  all  comments  and 
materials  received,  including  those 
submitted  by  the  peer  reviewers,  the 
litigants  in  the  Blackstone  case, 
Massachusetts,  and  other  stakeholders. 
EPA  has  placed  all  comments,  responses 
to  comments,  and  all  information  used 
by  the  Agency  in  support  of  this 
administrative  determination  in  the 
public  docket.  EPA  also  prepared,  and 
included  in  the  public  docket,  a  final 
administrative  determination  dociunent 
(EPA-821-R-O3-014)  that  summarizes 
the  Agency's  analysis  and  rationale. 
EPA  has  determined  that  ferric 
ferrocyanide  is  one  of  the  "cyanides" 
within  the  meaning  of  40  CFR  401.15, 
40  CFR  302.4,  and  Table  302.4. 

Dated:  September  24,  2003. 
G.  Tracy  Mehan  m, 

Assistant  Administrator  for  Water. 

[FR  Doc.  03-25272  Filed  10-3-03:  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[RCRA-2003-0024;  FRL-7558-5] 

Announcement  of  Availability  of  the 
Results-Based  Approaches  and 
Tailored  Oversight  Guidance  for 
Facilities  Subject  to  Corrective  Action 
Under  Subtitle  C  of  the  Resource 
Conservation  and  Recovery  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  availability  of  the  final 
"Results-Based  Approaches  and 
Tailored  Oversight  Guidance  for 
Facilities  Subject  to  Corrective  Action 


Under  Subtitle  C  of  the  Resource 
Conservation  and  Recovery  Act" 
(Guidance).  This  guidance  is  designed 
to  provide  the  EPA  Regions,  the  States, 
Tribes,  the  regulated  community, 
members  of  the  public,  and  other 
stakeholders  with  a  better 
understanding  of  EPA's  general  results- 
based  strategy  for  RCRA  Corrective 
Action.  This  document  provides 
guidance  on  how  EPA  generally  intends 
to  exercise  its  discretion  in 
implementing  its  statutory  authorities 
and  regulations.  EPA  wrote  this 
guidance  because  we  believe  greater  use 
of  results-based  approaches  will  help  us 
achieve  our  short-term  goals  established 
by  the  Government  Performance  and 
Results  Act  (GPRA). 
DATES:  This  guidance  was  issued 
September  26.  2003. 
ADDRESSES:  The  Agency  is  posting  this 
document  on  the  Corrective  Action  Web 
site:  http://www.epa.gov/ 
correctiveaction.  If  you  would  like  to 
receive  a  hard  copv.  please  call  the 
RCRA  Call  Center  at  800-424-0346  or 
TDD  800-553-7672  (hearing  impaired). 
In  the  Washington,  DC,  metropolitan 
area,  call  703-412-9810  or  TDD  703- 
412-3323. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
more  detailed  information  on  specific 
aspects  of  the  guidance  document, 
contact  Karen  Tomimatsu,  Office  of 
Solid  Waste,  Mail  Code  5303W.  U.S. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20460.  (703-605-0698), 
(tomimatsu.karen@epa.gov),  or  Peter 
Neves,  Office  of  Enforcement  and 
Compliance  Assurance.  Mail  Code 
2273A,  U.S.  Environmental  Protection 
Agency.  1200  Pennsylvania  Avenue. 
NW..  Washington.  DC  20460.  (202)  564- 
6072,  {neves.peter@epa.gov]. 
SUPPLEMENTARY  INFORMATION:  The 
guidance  document  will  be  issued  as  a 
memorandum  from  EPA  headquarters  to 
the  Regional  offices.  It  will  be  available 
on  the  Internet  at:  http://wH'v\'.epa.gov/ 
correctiveaction . 

EPA  has  established  an  official  public 
docket  for  this  action  under  Docket  ID 
No.  RCR.\-2003-0024.  The  official 
public  docket  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  OSWER  Docket  in  the 
EPA  Docket  Center  (EPA/DC),  EPA 
West.  Room  B102.  1301  Constitution 
Ave.,  NW.,  Washington.  DC.  The  EPA 
Docket  Center  Public  Reading  Room  is 
open  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Public  Reading  Roum  is  (202)  566-1744, 
and  the  telephone  number  for  the 
OSWER  Docket  is  (202)  566-0270. 
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You  mav  access  this  Federal  Register 

document  electronicallv  through  the 
EPA  Internet  under  the  "Federal 
Register"  listings  at  http:// 
WM1V  PDa.gov/fedrgstr/ 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
svstem.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://wwv..epa  gov/edocket/ 
to  view  public  comments,  acr.ess  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically 
Although  not  all  docket  materials  may 
be  available  electronicallv.  vou  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facilitv  identified  in  L'nit  I.B  (5nce  in 
the  svstem.  select  "search."  then  key  in 
the  appropriate  docket  identification 
number. 

Ddted    .-\ugust  18   20m 
Robert  Springer, 
Director.  Office  of  Solid  Waste. 

Dated:  September  12.  2003. 
Susan  E.  Bromm, 

Dirft  tor.  ()ft;re  uf  Site  Remediation 

Enforcement. 

fFR  Dor   0.1-2:>271  Filed  10-3-0.3;  8:45  am] 

BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7568-€] 

Notice  of  Tentative  Approval  and 
Solicitation  of  Request  for  a  Public 
Hearing  for  Public  Water  System 
Supervision  Program  Revisions  for  the 
State  of  West  Virginia 

AGENCY:  Environmental  Protection 

Agencv  (EPA) 

ACTION:  Notice  of  tentati\e  appro\al  and 

solicitation  of  requests  for  a  puhlif 

hearing. 

SUMMARY:  Notice  is  herebv  given  in 
accordance  with  the  provision  of  section 
1413  of  the  Safe  Drinking  Water  Act  as 
amended,  and  the  Naticmal  Primary 
Drinking  Water  Regulations 
Implementation  that  the  State  of  West 
Virginia  is  revising  its  approved  Public 
Water  Svstem  Supervision  Program 
West  Virginia  has  amended  its  Public 
Notification  Rule  (set  o*'re(}uirements 
for  public  water  systems  to  follow 
regarding  the  fc^rm.  manner,  frecjuencv. 
and  content  of  a  public  notue)  and  its 
Lead  and  Copper  Rule  (LCR)  to 
•streamline  requirements  and  reduce 
monitoring  and  reporting  requirements. 
EPA  has  determined  that  these  revisions 
are  no  less  stringent  than  the 


corresponding  Federal  regulations. 
Therefore,  EPA  has  decided  to 
tentatively  approve  these  program 
revisions.  All  interested  parties  are 
invited  to  submit  written  comments  on 
this  determination  and  may  request  a 
public  hearing. 

DATES:  Comments  or  a  request  for  a 
public  hearing  must  be  submitted  by 
Novemb(!r  5.  2003.  This  determination 
shall  become  effec:tive  on  November  5, 
2003.  if  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  do(;s  not  elect  to. 
hold  a  hearing  on  his  own  motion,  and 
if  no  comments  are  received  which 
cause  EPA  to  modify  its  tentative 
approval. 

ADDRESSES:  Comments  or  a  request  for 
a  public:  hearing  must  be  submitted  to 
the  U.S.  Environmental  Protection 
Agencv  Region  III.  IB.SO  Arch  Street. 
Philadelphia.  PA  19103-2U29.  All 
documents  relating  to  this 
determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
at  the  following  offices: 

•  Drinking  Water  Branch,  Water 
Protection  Division,  l!.S  Environmental 
Protection  Ageni;v  Region  III.  1650  Arch 
Street.  Philadelphia.  PA  19103-2029. 

•  West  Virginia  Dt;partnient  of  Health 
and  Human  Resources,  Environmental 
Engineering  Division,  815  Quarrier 
Street.  Suite  418.  Charlestcm.  WV  25301. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  Weiss.  Drinking  Water  Branch 
(3WP22)  at  the  Philadelphia  address 
given  above;  telephone  (215j  814-2198 
or  fax (215) 814-2318. 

SUPPLEMENTARY  INFORMATION:  ,\11 

interested  parties  are  invited  to  submit 
written  comments  on  this  determination 
and  mav  request  a  public  hearing.  All 
comments  will  be  considered,  and.  if 
necessary,  E]PA  will  issue  a  response. 
Frivolous  or  insubstantial  requests  for  a 
hearing  mav  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
November  5,  2003,  a  public  hearing  will 
be  held  A  recjuest  for  public  hearing 
shall  include  the  following:  (1)  The 
name,  address,  and  telephone  number  of 
the  individual,  organization,  or  other 
entitv  requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  a  hearing;  and  (3)  the  signature 
of  the  individual  making  the  request:  or. 
if  the  request  is  made  on  behalf  of  an 
organization  or  other  entitv.  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entitv. 


Dated:  September  22.  2003. 
lames  W.  Newson, 

Acting  Regional  Administrator,  Region  III. 
[FR  Doc.  03-25274  Filed  10-3-03;  8:45  am] 

BILLING  CODE  6560-50-P 


FEDERAL  ACCOUNTING  STANDARDS 
ADVISORY  BOARD 

Amendment  of  FASAB  Charter 

Board  Action:  Pursuant  to  31  U.S.C, 
3511(d),  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  as 
amended,  and  the  FASAB  Rules  of 
Procedure,  as  amended  in  October, 
1999,  notice  is  hereby  given  that  under 
the  authority  and  in  furtherance  of  the 
objectives  of  31  U.S.C.  3511(d),  the 
Secretary  of  the  Treasury,  the  Director  of 
OMB,  and  the  Comptroller  General  (the 
Sponsors)  have  altered  the  composition 
of  the  Board  by  adding  a  member  from 
the  Congressional  Budget  Office. 

For  Further  Information  Contact: 
Wendy  Comes,  Executive  Director,  441 
G  St.,  NW.,  Suite  6814,  Mail  Stop 
6K17V,  Washington,  DC  20548,  or  call 
(202) 512-7350. 

Authority:  Federal  Advisorv  Committee 
Act.  31  U.S.C.  3511(d),  Pub.  L.  92-463. 

Dated:  October  1.  2003. 
Wendy  M.  Comes, 

Executive  Director. 

[FR  Doc.  03-25276  Filed  10-3-03;  8:45  am] 

BILLING  CODE  161 0-01 -M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  being  Submitted  to  OMB 
for  Review  and  Approval 

September  24.  2003. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
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Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  6ther  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  5, 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  ConuHunications 
Commission,  Room  1-A804,  445  12th 
Street.  SW.,  Washington,  DC  20554  or 
via  the  Internet  to  Leslie.Smith@fcc.gov 
or  Kim  A.  Johnson,  Office  of 
Management  and  Budget  (0MB),  Room 
10236  NEOB.  Washington,  DC  20503, 
(202)  395-3562  or  via  internet  at 
Kiin_A.Johnson@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  LesIie.Smith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0483. 

Title:  Section  73.687,  Transmission 
System  Requirements. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  6. 

Estimated  time  per  response:  1.0 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  annual  burden:  6  hours. 

Total  annual  costs:  $0. 

Needs  and  Uses:  47  CFR  73.687(e)(3) 
requires  TV  broadcast  stations  operating 
on  Channels  14  and  69  to  take  special 
precautions  to  avoid  interference  to 
adjacent  spectrum  land  mobile 
operations.  This  requirement  applies  to 
all  new  Channel  14  and  69  TV  broadcast 
stations  and  those  authorized  to  change 
channel,  increase  effective  radiated 
power  (ERP),  change  directional 
antenna  characteristics  such  that  ERP 
increases  in  any  azimuth  direction  or 
change  location,  involving  an  existing  or 
proposed  channel  14  or  69  assignment. 
Section  73.687(e)(4)  requires  these 
stations  to  submit  evidence  to  the  FCC 
that  no  interference  is  being  caused 
before  they  will  be  permitted  to  transmit 


programming  on  the  new  facilities.  FCC 
uses  the  data  to  ensure  proper 
precautions  have  been  taken  to  protect 
land  mobile  stations  from  interference. 
It  will  also  both  increase  and  improve 
service  to  the  public  by  broadcasters 
and  land  mobile  services  operating  in 
certain  parts  of  the  spectrum. 

OMB  Approval  Number:  3060-0397. 

Title:  Special  Temporary  Authority — 
Section  15.7(a). 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  and  Not-for-profit 
institutions. 

Number  of  Respondents:  2. 

Estimated  Time  per  Response:  6 
hours. 

Frequency  of  Response:  One  time 
filing  requirement. 

Total  Annual  Burden:  12  hours. 

Total  Estimated  Cost:  None. 

Needs  and  Uses:  In  exceptional 
situations,  the  FCC  will  issue  a  special 
temporary  authorization  to  operate  a 
radio  frequency  device  not  conforming 
to  the  subject  rules.  An  applicant  must 
show  that  the  proposed  operation  is  in 
the  public  interest  but  cannot  be 
feasibly  conducted  under  the  applicable 
rules. 

OMB  Approval  Number:  3060-0758. 

Title:  Ainendment  of  Part  5  of  the 
Commission's  Rules  to  Revise  the 
Experimental  Radio  Service 
Regulations,  ET  Docket  No.  96-256. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  and  Not-for-profit 
institutions. 

Number  of  Respondents:  428. 

Estimated  Time  per  Response:  0.1  to 
2.5  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement;  Third  party 
disclosure. 

Total  Annual  Burden:  681  hours. 

Total  Estimated  Cost:  None. 

Needs  and  Uses:  Under  47  CFR  part 
5  of  the  FCC's  Rules  governing  the 
Experimental  Radio  Service:  (1) 
Pursuant  to  Section  5.75.  if  a  blanket 
license  is  granted,  licensees  are  required 
to  notify  the  Commission  of  the  specific 
details  of  each  individual  experiment. 
including  location,  number  of  base  and 
mobile  units,  power,  emission 
designator,  and  any  other  pertinent 
technical  information  not  specified  by 
the  blanket  license:  (2)  pursuant  to 
Section  5.85(d),  when  applicants  are 
using  public  safety  frequencies  to 
perform  experiments  of  a  public  safety 
nature,  the  license  mav  be  conditioned 


to  require  coordination  between  the 
experimental  licensee  and  appropriate 
frequency  coordinator  and/ or  all  public 
safety  licensees  in  its  area  of  operation; 
(3)  pursuant  to  Section  5.85(e).  the 
Commission  may.  at  its  discretion, 
condition  any  experimental  license  or 
special  temporary'  authority  (STA)  on 
the  requirement  that  before  commencing 
operation,  the  new  licensee  coordinate 
its  proposed  facility  with  other  licensees 
that  may  receive  interference  as  a  result 
of  the  new  licensee's  operations;  and  (4) 
pursuant  to  Section  5.93(b),  unless 
otherwise  stated  in  the  instrument  of 
authorization,  a  license  granted  for  the 
purpose  of  limited  market  studies 
requires  the  licensee  to  inform  anyone 
participating  in  the  experiment  that  the 
ser\'ice  or  device  is  granted  under  an 
experimental  authorization  and  is 
strictly  temporarv'.  In  all  cases,  it  is  the 
responsibility  of  the  licensee  to 
coordinate  with  other  users. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-25200  Filed  10-3-03:  8:45  am] 

BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

September  24.  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  conmient  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  No.  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penaliy  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
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including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  Paperwork  Reduction 
Act  (PRiM  comments  should  be 
submitted  on  or  before  .November  .5, 
2003.  If  vou  anticipate  that  vou  will  be 
submitting  comments,  hut  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible 

ADDRESSES:  Direct  all  comments 
regarding  this  Paperwork  Reduction  Act 
submission  to  ludith  B.  Herman,  Federal 
(-ommunications  Commission.  Room  1- 
C804.  443  12th  Street,  S\V.,  DC  20554  or 
via  the  Internet  to  Judith- 
B.Hprmanafcc.^ov 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  informatum  or  copies  of  the 
information  collectionls).  contact  ludith 
B.  Herman  at  (202)  4ia-0214  or  via  the 
Internet  at  Judith-B  Hprman@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  .Vo  .  3060-0819. 

Title  Lifeline  Assistance  (Lifeline) 
Connection  Assistance  ( Link-Up) 
Reporting  Worksheet  and  Instructions 
(47  CFR  54.400-54.41  7). 

Form  So.  FCC  Form  497 

Tvpe  of  Review:  Revision  of  a 
currentlv  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Sumber  of  Respondents:  1 .500 
respondents:  18.000  responses. 

Estimated  Time  Per  Response:  3.5 
hours  X  12  submissions. 

Frequency  of  Response:  On  occasion, 
quarterly  and  monthlv  reporting 
requirements 

Total  Annual  Burden:  63.000  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  I'ses:  Eligible 
telecommunications  carriers  are 
permitted  to  receive  universal  service 
support  reimbursement  for  offering 
certain  services  to  qualifying  low- 
income  customers.  The 
telecommunications  carriers  must  file 
FCC  Form  497  to  solicit  reimbursement. 
Applicants  are  encouraged  to  submit  the 
filings  to  the  administrator  quarterlv 
For  those  that  file  (juarterly.  they  are 
required  to  file  three  separate  forms  for 
each  quarter — one  for  each  month 
within  the  quarter  Collection  of  this 
data  is  necessary  for  the  administrator  tn 
accuratelv  provide  settlements  for  the 
low-income  programs  according  to 
Commission  rules. 

Federal  Conimunications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-25201  Filed  10-3-O3;  8  45  am] 

BILLING  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 


Notice  of  Public  Information 
Collection<8)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

September  24,  200.3 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunitv  to  comment  on  the 
following  information  collection(s),  as 
required  bv  the  Paperwork  Reduction 
Act  (PRA)  of  1995,  Public  Law  No.  104- 
13.  An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.  No  person  shall  be 
subject  to  any  penalty  for  failing  to 
coniplv  with  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
that  does  not  display  a  valid  control 
number,  ('omments  are  requested 
concerning  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
prai;tiral  utility;  (b)  the  accuracy  of  the 
Commission's  burden  estimate;  (c)  wavs 
tt)  enhance  the  quality,  utility,  and 
(  laritv  of  the  information  collected;  and 
(dj  wavs  to  minimize  the  burden  of  the 
Collection  of  information  on  the 
respondents,  including  the  use  of 
automated  c:ollection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  Paperwork  Reduction 
Act  (PRA)  cf)mments  should  be 
submitted  on  or  before  December  5, 
2003.  If  vou  anticipate  that  yf)u  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
tune  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 
Reductitm  Act  (PRA)  comments  to 
Judith  B.  Herman.  Federal 
Communications  Commission,  Room  1- 
t:804.  445  12th  Street.  SW  .  Washington, 
DC  20554  or  via  the  Internet  to  Judith- 
U  llerman^fcc.^ov 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  ludith 
B   Herman  at  (202)  418-0214  or  via  the 
Internet  at  ludith-BUerman@fcc.gov. 
SJPPLEMEMTARY  INFORMATION: 

(X\fB  Control  So.   3060-0893. 

Title:  Universal  Licensing  .Service 
(ULS)  Pre-Auction  Databa.se  Corrections. 

Form  So.:  N/A. 

Tvpe  of  Review  L.xteiision  of 
currently  approved  collection. 


Respondents:  Business  and  other  for- 
profit,  individual  or  household,  not-for- 
profit  institutions,  and  state,  local  or 
tribal  government. 

Number  of  Respondents:  4,442 
respondents,  21,000  responses. 

Estimated  Time  Per  Response:  .50 
hours  (30  minutes). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  10,500  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Use:  This  collection  is 
necessary  to  ensure  that  the  ULS 
database  is  as  accurate  as  possible.  It 
involves  the  correction  of  licensing  data 
errors  detected  through  integrity  reports 
obtained  by  searching  the  ULS  database. 
This  data  must  be  corrected  to  prepare 
for  specific  auctions  of  certain  radio 
services  that  have  been  placed  in  the 
ULS  but  have  not  yet  been  auctioned. 
This  data  aids  in  spectrum  management 
and  provides  for  an  efficient  graphical 
user  interface  for  each  potential  auction 
participant. 

OMB  Control  No.:  3060-0270. 

Title:  Section  90.443,  Content  of 
Station  Records. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities,  individual  or  household, 
not-for-profit  institutions,  and  state, 
local  or  tribal  government. 

Number  of  Respondents:  57,410. 

Estimated  Time  Per  Response:  .083 
hours. 

Frequency  of  Response: 
Recordkeeping  requirement. 

Total  Annual  Burden:  4,765  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Use:  The  rule  specifies  the 
records  required  to  be  maintained  by 
station  licensees.  These  records  indicate 
maintenance  performed  on  the 
licensee's  equipment,  and  instances  of 
tower  light  checks  and  failures,  if  any, 
and  corrective  action  taken.  The 
maintenance  records  could  be  used  by 
the  licensee  or  Commission  filed 
personnel  to  note  any  recurring 
equipment  problems  or  conditions  that 
may  lead  to  degraded  equipment 
performance  and/or  interference 
generation.  The  records  regarding  tower 
lighting  are  required  to  ensure  that  the 
licensee  is  aware  of  tower  light 
condition  and  proper  operation,  in  order 
to  prevent  and/or  correct  any  hazards  to  v,' 
air  navigation.  *  '^ 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-25202  Filed  10-3-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Technological  Advisory  Council; 
Notice  of  Meeting 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  this  notice 
advises  interested  persons  of  the  first  of 
the  Technological  Advisory  Council 
("Council")  under  its  new  charter. 

DATES:  October  20,  2003  beginning  at  10 
a.m.  and  concluding  at  3  p.m. 

ADDRESSES:  Federal  Commimications 
Commission,  445  12th  St.  3W.,  Room 
TW-C305  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ieffer\'  Goldthorp,  (202)  418-1096. 

SUPPLEMENTARY  INFORMATION: 

Continuously  accelerating  technological 
changes  in  telecommunications  design, 
manufacturing,  and  deployment  require 
that  the  Commission  be  promptly 
informed  of  those  changes  to  fulfill  its 
statutory  mandate  effectively.  The 
Council  was  established  by  the  Federal 
Communications  Commission  to 
provide  a  means  by  which  a  diverse 
array  of  recognized  technical  experts 
from  different  areas  such  as 
manufacturing,  academia, 
communications  services  providers,  the 
research  community,  etc.,  can  provide 
advice  to  the  FCC  on  innovation  in  the 
communications  industry.  At  this  third 
meeting  under  the  Council's  new 
charter,  the  Council  will  focus  on  Voice 
services  over  IP.  Members  of  the  public 
may  attend  the  meeting.  The  Federal 
Communications  Commission  will 
attempt  to  accommodate  as  many 
persons  as  possible.  Admittance, 
however,  will  be  limited  to  the  seating 
available.  Unless  so  requested  by  the 
Council's  Chair,  there  will  be  no  public 
oral  participation,  but  the  public  may 
submit  written  comments  to  Jeffery 
Goldthorp,  the  Federal  Communications 
Commission's  Designated  Federal 
Officer  for  the  Technological  Advisory 
Council,  before  the  meeting.  Mr. 
Goldthorp's  e-mail  address  is 
Jeffer\'.Goldthorp@fcc.gov.  Mail  delivery 
address  is:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  7-A325,  Washington,  DC  20554. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

|FR  Doc.  03-25241  Filed  10-3-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS),  Subcommittee  on 
Populations. 

Time  and  Date:  8:30  a.m.  to  5  p.m., 
November  13,  2003,  8:30  a.m.  to  5  p.m.. 
November  14,  2003. 

Place:  The  Palace  Hotel,  2  New 
Montgomery  Street,  San  Francisco.  CA 
94105,  Phone:  (415)  512-1111. 

Status:  Open. 

Purpose:  The  Subcommittee  on 
Populations,  NCVHS,  is  holding  a  hearing  to 
discuss  issues  relating  to  statistics  for  the 
determination  of  health  disparities  in  racial 
and  ethnic  populations.  The  focus  will  be  on 
issues  related  to  the  collection  and  use  of 
data  on  race  and  ethnicity  for  Asian 
American,  Native  Hawaiian,  and  Pacific 
Islander  populations.  Invited  panelists  will 
address  methodologic  issues  (e.g., 
misclassification,  small  area  analysis, 
confidentiality  concerns)  in  the  collection  of 
data  on  race  and  ethnicity,  use  of  mixed  race 
data,  language  issues,  measurement  of  ethnic 
identity,  and  perspectives  on  variables 
beyond  race  and  ethnicity  needed  to 
determined  health  disparities  in  racial  and 
ethnic  groups. 

For  Further  Information  Contact: 
Additional  information  about  this  meeting  as 
well  as  summaries  of  past  meetings  and  a 
roster  of  committee  members  may  be 
obtained  from  Audrey  L.  Burwell,  Office  of 
Minority  Health,  1101  Wooton  Parkway,  6lh 
Floor,  Room  600,  Rockville,  Maryland  20852, 
telephone:  (301)  443-9923,  e-mail 
alburweU@osophs.dhhs.gov;  or  Marjorie  S. 
Greenberg,  Executive  Secretary,  NCVHS, 
National  Center  for  Health  Statistics,  Centers 
for  Disease  Control  and  Prevention,  Room 
2413,  3311  Toledo  Road,  Hyattsville. 
Maryland  20782,  telephone:  (301)  458-4245. 
Information  also  is  available  on  the  NCVHS 
home  page  of  the  HHS  web  site:  http:// 
www.ncvh^.hhs.gov/  vihe-ie  an  agenda  and 
more  details  about  participation  in  the 
meeting  or  Subcommittee  deliberations  will 
be  posed  when  available. 

Should  vou  require  reasonable 
accommodation,  please  contact  the  CDC 
Office  of  Equal  Employment  Opportunity  on 
(301)  458-^EEO  (4336)  as  soon  as  possible. 

Dated:  September  23,  2003. 
lames  Scanlon, 

Acting  Deputy  Assistant  Secretary  for  Science 
and  Data  Policy,  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation. 
[FR  Doc.  03-25284  Filed  10-3-03;  8:45  am] 
BILLING  CODE  41S1-05-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Office  of  Budget,  Technology  and 
Finance;  Statement  of  Organization, 
Functions,  and  Delegations  of 
Authority 

Part  A,  Office  of  the  Secretary, 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (HHS)  is  being  amended  as 
follows:  Chapter  AM,  Office  of  Budget, 
Technology  and  Finance,  Office  of 
Information  Resources  Management 
(AMM),  as  last  amended  at  68  FR 
11555-11562),  dated  March  11,  2003. 
This  reorganization  will  retitle  the 
Office  of  OS  IT  Development  and 
Services  (AMM3),  Office  of  Information 
and  Resources  Management  (OIRM)  to 
the  Information  Technology  Services 
Center  (ITSC),  to  reflect  its  expanding 
responsibilities  in  providing 
information  technology  services  within 
the  Department.  The  changes  are  as 
follows:  Under  Chapter  AM,  Office  of 
Budget,  Technology'  and  Finance, 
Section  AM. 20  Functions,  make  the 
following  corrections: 

A.  Under  Paragraph  C,  Section 
AMM.  10  Organization,  delete  in  its 
entirety  and  replace  with  the  following: 

Section  AA1M.10  Organization.  The 
Office  of  Information  Resources 
Management  (OIRM)  is  supervised  by 
the  Deputy  Assistant  Secretary  for 
Budget,  Technology  and  Finance.  The 
CIO  serves  as  the  primary  IT  leader  for 
the  Department.  OIRM  consists  of  the 
following: 

•  Immediate  Office  (AMMl) 

•  Office  of  IT  Policy  Development  & 
Implementation  (AMM2) 

•  Information  Technology  Services 
Center  (AMM3) 

•  Office  of  HHS  Enterprise 
Operations  (AMM4) 

•  Office  of  Information  Security 
Development  and  Implementation 
(AMM5) 

B.  Under  Section  AMM. .20  Functions, 
delete  Paragraph  3.  "Office  of  OS  IT 
Development  and  Services"  in  its 
entirety,  and  replace  with  the  following: 

3.  Information  Technology  Services 
Cenfer  (AMM3)— The  Information 
Technology  Service  Center  (ITSC)  is 
responsible  for  providing  Network 
Services.  Help  Desk,  Call  center, 
Desktop  Support,  Web  Architecture, 
server  Architectures.  OPDIV  IT  Security, 
Secretary's  Command  Center  and 
Continuity  of  Operations  Planning 
(COOP)  support,  and  Outreach/ 
Customer  Relationship  Management 
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(CRM)   It  is  directed  by  the  Director  of 
IT  Services.  It  is  also  a  primary  resourc  e 
for  advising  the  HHS  C.]Q  on  tei;hnnlngy 
implementdtion.  and  for  piloting  HHS 
CIO  special  programs   ITS  is  responsible 
for  the  following: 

a.  Operating,  maintaining,  aiui 
enhancing  the  ITSC  computer  network 
and  services,  including  services  for 
participating  HHS  organizations. 

b.  Implementing  and  monitnnng 
network  policies  and  prfK:edure>.  and 
developing  plans  and  budgets  for 
network  support  services. 

c.  Ensuring  reliable,  high-performance 
network  services. 

d.  Implementing  and  operating 
electronic  tools  to  enhance  Secretarial 
communications  with  all  HHS 
personnel. 

e.  Coordinating  with  OF'DIV's  and 
STAFFDIVs  to  develop  ITSCi.  IT  capital 
planning  and  budgeting  processes, 
providing  direct  planning  support  to 
assure  that  IRM  plans  support  agency 
business  planning  and  mission 
accomplishment,  as  it  applies  to  the 
infrastructure. 

f.  Implementing  policies  and  guidance 
on  information  resourc  es  management 
within  ITSC  for  acquisitKm  and  use  of 
information  technology,  support  of 
teclinical  R  model,  and  coordination  of 
implementation  procedures. 

g.  Maintaining  and  operating  the 
inventorv'  of  automated  data  processing 
equipment  for  the  ITSC  participating 
agencies. 

h.  Operating  and  maintaining  an 
information  technology  support  service 
(Help  Desk  and  (]all  Center)  for 
participating  HHS  components. 

i.  Managing  contracts  for  equipment 
and  support  services  related  to  the 
provision  of  IT  services  in  ITSC 
participating  agencies 

j.  Representing  the  Departnu-nt 
through  participation  on  interagency 
and  Departmental  work  groups  and  task 
forces,  as  appropriate 

k.  Responsible  for  ITSC  (  ompliance 
with  and  implementation  of  all 
applicable  HHS  policies  and  Federal 
Laws  regarding  IT  Security. 

1.  Reviewing  and  facilitating 
acquisitions  for  activities  related  to 
ITSC. 

Dated   lulv  28  200.3. 

Ed  Sontag, 

Assistant  Scrrntan  for  Administration  and 
Management 

[FR  Doc.  03-25283  Piled  10-.i-0.3.  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

NIOSH/NCI  Joint  Study  Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  and  the  National  Institutes  of 
Health.  National  Cancer  Institute  (NCI). 
announce  the  following  meeting: 

.\amt;:  Stakeholder  inlorinatiunal  meelmg 
on  the  joint  NIOSH/NCI  study  entitled.  "A 
Cohort  Mortality  Study  with  a  Nested  Case- 
Control  Study  of  Lung  Cdiu  er  and  Diesel 
E.xhaust  among  Non-metal  Miners." 

Time  and  Date:  9  a.m. -12  noon, 
Wednesday.  November  5,  2003 

Pio'^e  Room  705.\.  Hubert  Humphrey 
Building.  200  Iiide|jetuieiu  e  .\venue,  .SVV.. 
Washington.  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
space  available.  The  meeting  room 
accommodates  up  to  50  people 

Purpo.se.  To  provide  an  overview  of 
progress  of  the  study,  and  to  exchange 
information  among  government. 
stakeholders,  and  nther  interested  parties. 

Matters  To  Be  Discussed  The  agenda  will 
include  a  short  summary  of  the  hat:kground 
of  the  NIOSH/NCI  study,  and  reviews  :>i 
progress  on  the  different  components  of  the 
study.  Viewpiuiits  and  suggestions  from 
industry,  labor,  academia,  other  government 
agencies,  and  the  public  are  invited.  Written 
comments  will  also  be  considered 

Contat  t  Person  for  More  Intormntmn 
Michael  Attfield.  Ph  D  .  NIOSH  Project 
Director.  Division  of  Respiratory  Disease 
Studies.  .M,S  2:J4.  1095  Willowdale  Road. 
Morgantown.  West  Virginia  26505-2888. 
telephone  304/285-5737,  e-mail 
MDA1@CDC.GOV 

The  Director.  Management  .Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  annmim  ements  of  meetings  and 
other  committee  management  actnities  for 
both  the  CDC.  and  ATSDR. 

Dated:  ,Septeniber  30.  2003. 
Alvin  Hall, 

Director  Management  Analysis  and  Senires 

Office.  Centers  for  Disease  Control  and 

Prevention. 

'[■■R  Ddc     03-25233  Filed  10-3-03:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003D-0229] 

Guidance  for  Industry  on  Continuous 
Marketing  Applications:  Pilot  2— 
Scientific  Feedbacit  and  Interactions 
During  Development  of  Fast  Track 
Products  Under  tfie  Prbscription  Drug 
User  Fee  Act  of  1992 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industry 
entitled  "Continuous  Marketing 
Applications:  Pilot  2 — Scientific 
Feedback  and  Interactions  During 
Development  of  Fast  Track  Products 
Linder  PDUFA."  This  is  one  in  a  series 
of  guidance  documents  that  FDA  agreed 
to  draft  and  implement  in  conjunction 
with  the  June  2002  reauthorization  of 
the  Prescription  Drug  User  Fee  Act  of 
1992  (PDUFA).  This  guidance  discusses 
how  the  agency  will  implement  a  pilot 
program  for  frequent  scientific  feedback 
and  interacticms  between  FDA  and 
applicants  during  the  investigational 
phase  of  development  for  certain  Fast 
Track  drug  and  biological  products. 
Applicants  are  being  asked  to  apply  to 
participate  in  the  Pilot  2  program. 
DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time.  FDA  will  begin  accepting 
applications  for  participation  in  Pilot  2 
on  Octobers,  2003. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research  (CDER),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857;  or  to  the  Office  of 
(Communications.  Training,  and 
Manufacturers  Assistance  (HFM-40), 
(Center  for  Biologies  Evaluation  and 
Research  (CBER),  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self  addressed  adhesive  label  to  assist 
either  office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852.  Submit 
electronic  comments  to  http:// 
i\-ww. fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  guidance 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
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John  Jenkins,  CDER  (HFI>-O20),  Food 
and  Drug  Administration,  5600 
Fishers  Lane,  RockvUle,  MD  20857, 
301-594-3937,  or 

Robert  A.  Yetter.  CBER  (HFM-25), 
Food  and  Drug  Administration, 
8800  Rockville  Pike,  Bethesda,  MD 
20892, 301-827-0373. 

SUPPLEMENTARY  INFORMATION: 
I.  Description  of  the  Guidance 

FDA  is  announcing  the  availability  of 
a  guidance  for  industry  entitled 
"Continuous  Marketing  Applications: 
Pilot  2 — Scientific  Feedback  and 
Interactions  During  Development  of  Fast 
Track  Products  Under  PDUFA."  hi 
conjunction  with  the  Jime  2002 
reauthorization  of  PDUFA,  FDA  agreed 
to  meet  specific  performance  goals 
(PDUFA  Goals).  The  PDUFA  Goals 
include  two  pilot  programs  to  explore 
the  continuous  marketing  application 
(CMA)  concept.  The  CMA  concept 
builds  on  the  current  practice  of 
interaction  between  FT)A  and  applicants 
during  drug  development  and 
application  review  and  proposes 
opportunities  for  improvement. 

In  the  Federal  Register  of  June  17, 
2003  (68  FR  35901),  FDA  announced  the 
availability  of  a  draft  version  of  this 
guidance.  FDA  received  a  number  of 
comments  when  it  issued  the  dtcift 
version  of  this  guidance.  We  have 
considered  the  comments  on  the  draft 
guidance  carefully  and  have  made  some 
changes  to  address  those  comments. 
Among  other  things,  we  have  revised 
the  guidance  to  clarify  the  eligibility 
requirements  and  selection  process  for 
Pilot  2  and  provide  for  public 
availability  of  additional  information 
during  the  program. 

Under  the  CMA  Pilot  2  program, 
certain  drug  and  biologic  products  that 
have  been  designated  as  Fast  Track  (i.e., 
products  intended  to  treat  a  serious  and/ 
or  life-threatening  disease  for  which 
there  is  an  unmet  medical  need)  are 
eligible  to  be  considered  for 
participation  in  Pilot  2.  Pilot  2  is  an 
exploratory  program  and  FDA  will 
evaluate  its  impact  on  the 
investigational  phase  of  drug 
development.  Under  the  pilot  program, 
a  maximum  of  one  Fast  Track  product 
per  review  division  in  CDER  and  CBER 
will  be  selected  to  participate.  This 
guidance  provides  information 
regarding  the  selection  of  applications 
for  Pilot  2,  the  formation  of  agreements 
between  FDA  and  applicants  on  the 
investigational  new  drug  application 
communication  process,  and  other 
procedural  aspects  of  Pilot  2.  See  DATES 
for  when  FDA  will  begin  accepting 
applications  for  participation  in  Pilot  2. 


This  guidance  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  imder  the  Paperwork 
Reduction  Act  of  1995  (the  PRA)  (44 
U.S.C.  3501-3520).  The  col)ection(s)  of 
information  in  this  guidance  was 
approved  under  OMB  control  number 
0910-0518,  and  will  expire  on  March, 
31,  2004.  In  the  notice  annoxmcing  the 
availability  of  the  draft  version  of  this 
guidance  (68  FR  35901),  FDA  published 
a  notice  of  the  proposed  collection  of 
information  related  to  the  draft 
guidance.  The  Federal  Register  notice 
also  requested  comments  on  the  burden 
estimated  for  the  guidance.  In  the 
Federal  Register  of  September  9,  2003 
(68  FR  53174),  the  agency  announced 
that  it  was  submitting  the  collection  of 
information  to  OMB  for  review  and 
clearance  under  the  PRA.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  time  required  to  complete 
this  information  collection  is  estimated 
to  average  80  hours  per  response, 
including  the  time  to  review 
instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection. 

This  level  1  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  guidance  represents  the  agency's 
current  thinking  on  this  topic.  It  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statutes  and  regulations. 

n.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  guidance  at  any  time. 
Two  copies  of  mailed  comments  are  to 
be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
conunents  are  available  for  public 
examination  in  the  Division  of  Dockets 
Management  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

in.  Electronic  Access 

Persons  with  access  to  the  Internet 
can  obtain  the  guidance  at  either  http:/ 
/www.fda  .gov/cder/guidance/in  dex.h  tm 
or  http://www.fda.gov/cber/ 
guidelines.htm. 


Dated:  September  29,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-25305  Filed  10-1-03;  4:09  pm] 

BILUNG  CODE  41 60-01 -S 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  Ko.  2003D-0228] 

Guidance  for  Industry  on  Continuous 
Marketing  Applications:  Piiot  1— 
Reviewable  Units  for  Fast  Track 
Products  Under  the  Prescription  Drug 
User  Fee  Act  of  1992 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice.  _ 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industry 
entitled  "Continuous  Marketing 
Applications:  Pilot  1 — Reviewable  Units 
for  Fast  Track  Products  Under  PDUFA." 
This  is  one  in  a  series  of  guidance 
documents  that  FDA  agreed  to  draft  and 
implement  in  conjunction  with  the  June 
2002  reauthorization  of  the  Prescription 
Drug  User  Fee  Act  of  1992  (PDUFA). 
Pilot  1  will  enable  certain  applicants  to 
receive  early  feedback  on  portions  of 
their  applications.  Pilot  1  will  also 
evaluate  the  benefits  and  costs  of 
providing  early  feedback  to  applicants. 
DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research  (CDER).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  or  the  Office  of 
Communications,  Training,  and 
Manufacturers  Assistance  (HFM-40). 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
either  office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852.  Submit 
electronic  comments  to  http:// 
WTVM'.  fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  guidance 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Jenkins,  CDER  (HFD-020).  Food 
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and  Drug  Administration.  1451 
Rockville  Pike.  Rockville.  MD 
20852. 301-594-3937. or 
Robert  A.  Yetter.  CBER  (HFM-25J. 
Fond  and  Drug  Administration, 
8800  Rockville  Pike.  Bethesda,  MD 
20892.  301-827-03~3 
SUPPLEMENTARY  INFORMATION: 

I.  Description  of  the  Guidance 

FDA  IS  announcing  the  availability  of 
a  guidanc;e  for  industr\'  entitled 
'C'ontinudus  Marketing  Applications: 
Pilot  1 — Reviewable  Units  for  Fast  Track 
Products  Under  PDL'FA"  In 
conjunction  with  the  [une  2002 
reauthorization  of  PDLFA.  FDA  agreed 
to  meet  specific  performance  goals 
(PDUFA  Goals).  The  PDUFA  Goals 
include  two  pilot  programs  to  e.xplnre 
the  c;ontinuous  marketing  application 
(CMA)  concept.  The  CMA  concept 
builds  on  the  current  practice  of 
interaction  between  FDA  and  applicants 
during  drug  development  and 
applicatit)n  review  and  propose.s 
opportunities  for  improvement. 

In  the  Federal  Register  of  June  17. 
2003  (68  FR  35903).  FDA  announced  the 
availability  of  a  draft  version  of  this 
guidance.  FDA  received  a  number  of 
comments  on  the  draft  guidance.  We 
have  considered  the  comments,  carefully 
and  have  made  some  changes  to  address 
those  comments.  Among  other  things, 
we  have  revised  the  guidance  to  further 
describe  the  selection  of  marketing 
applications  for  inclusion  in  Pilot  1. 
clarify  the  content  and  submission 
process  for  reviewable  units,  and 
provide  for  public  a\'dilabilitv  of 
additional  information  during  the 
program. 

Under  the  CMA  pilot  program.  Pilot  1. 
applicants  submitting  new  drug 
applications  or  biologic  al  licensing 
applications  for  produc;ts  that  have  been 
designated  as  Fast  Track  drug  or 
biological  products  (i.e..  products 
intended  to  treat  a  serious  and/or  life- 
threatening  disease  for  which  there  is  an 
unmet  medical  need)  mav  be  eligible  to 
submit  portions  of  their  marketing 
applications  (reviewable  units)  in 
advance  of  the  complete  marketing 
application.  FDA  has  agreed  to  complete 
reviews  of  reviewable  units  within  a 
specified  time  and  to  pro\  ide  earlv 
feedback  for  those  presubmissions  in 
the  form  of  discipline  review  letters. 

This  guidance  provides  information 
on  how  the  agenf:v  will  implement  Pilot 
1.  As  described  in  the  guiddnc:e.  Pilot  1 
is  an  evploratory  program  that  will 
allow  FDA  to  evaluate  the  added  value, 
costs,  and  impact  of  earlv  review  and 
feedback  on  parts  of  applications 
(reviewable  units)  in  advance  of 
submission  of  the  complete  application. 


This  level  1  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  GFR  10.115). 
The  guidance  represents  the  agency's 
current  thinking  on  the  implementation 
of  the  Pilot  1  program  for  reviewable 
units  of  certain  Fast  Track  drug  and 
biulogic;al  products,  It  does  not  cieate  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations 

II.  Comments 

interested  persons  mav  submit  to  the 
Division  of  Duckets  Management  (see 
ADDRESSES)  written  or  electronic 
( Dmments  on  the  guitlance  at  anv  timt;. 
Two  copies  of  mailed  comments  are  to 
be  submitted,  except  that  individuals 
may  submit  one  c:op\    ( Junments  are  to 
be  identified  with  the  docket  number 
found  in  brac:kets  in  the  heading  of  this 
(document   The  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Division  of  Dockets 
Management  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

III.  Electronic  Access 

Persons  with  access  tu  the  Internet 
can  obtain  the  guidance  at  either  http:/ 
/www  Uiiigovicder/ guidance/ mdfx.htm 
or  http://www.fda.gov/cber/ 
guidelines.htm. 

Drttt'ti:  .September  29.  2003. 
leRrey  Shuren, 
Assistant  Commissioner  for  Policy. 

[FR  D(i(    (ri-253()fi  Filed  10-1-03:  409  pm] 

BILLING  CODE  4160-Ot-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
c:ollection  recjuests  und(!r  review  bv  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HR.S.-\  Reports 
Clearance  Office  on  (301)  443-1129. 


Proposed  Project:  HRSA  AIDS 
Education  and  Training  Centers 
Evaluation  Activities — NEW 

The  AIDS  Education  and  Training 
Centers  (AETC)  Program,  under  the 
Ryan  White  Comprehensive  AIDS 
Resources  Emergency  (CARE)  Act. 
supports  a  network  of  regional  and 
cross-cutting  national  centers  that 
conduct  targeted,  multi-disciplinarv 
education  and  training  programs  for 
health  care  providers  treating  persons 
with  HIV/AIDS.  The  AETCs'  purpose  is 
to  increase  the  number  of  health  care 
providers  who  are  effectively  educated 
and  motivated  to  counsel,  diagnose, 
treat,  and  medically  manage  individuals 
with  HIV  infet:tion.  and  to  help  prevent 
high  risk  behaviors  that  lead  to  HIV 
transmission. 

As  part  of  a  national  evaluation  effort 
of  AETC  activities,  one  questionnaire 
and  several  record-keeping  forms  have 
been  developed  to  capture  information 
on  AETC  activities.  The  first  form  is  the 
Participant  Information  Form  and  asks 
trainees  for  information  on  the 
individual's  profession,  type  of  clinical 
practice,  and  patient  population. 
Recordkeeping  forms  include  (1)  the 
Program  Record  which  records 
information  such  as  topic,  training  time, 
number  of  people  reached,  and  format 
per  training  activity,  (2)  the  Clinical 
Consultation  Form  which  collects 
information  on  consults  with  a  provider 
regarding  a  specific  patient.  (3)  the 
Group  clinical  Consultation  Form 
which  records  information  on  the  nature 
of  the  cases  discussed  and  the  session 
format  during  a  site  visit,  and  (4)  the 
Agency  Technical  Assistance  Form 
which  collects  information  on  activities 
to  improve  non-clinical  aspects  of  care 
[e.g..  medical  records,  resource 
allocation).  The  information  on  the 
recordkeeping  forms  comprises  a  core 
data  set  that  will  be  submitted  to  the 
HIV/AIDS  Bureau  (HAB)  data  contractor 
three  times  per  year. 

Each  center  will  be  required  to  report 
aggregate  data  from  these  forms  on  their 
activities  to  HRSA/HAB.  This  data 
collection  will  provide  information  on 
the  number  of  training,  consultation, 
and  technical  assistance  activities  by 
center,  the  number  of  health  care 
providers  receiving  professional  training 
or  consultation,  the  time  and  effort 
expended  on  different  types  of  training 
and  consultation  activities,  the 
populations  served  by  the  AETC 
trainees,  and  the  increase  in  capacity 
achieved  through  training  and  technical 
assistance  ae:tivities.  Collection  of  this 
information  will  allow  HRSA/HAB  to 
provide  information  on  training 
activities,  types  of  education  and 
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training  provided  to  Ryan  White  CARE  Trainees  will  be  asked  to  complete  the     annual  response  burden  to  attendees  of 

Act  grantees,  resoiuce  allocation,  and  Participant  Information  Form  for  each         training  programs  is  as  follows: 

capacity  expansion.  activity  they  complete.  The  estimated 


I 


Form 


Participant  Information 


T 


Number  of 
respondents 


Responses 

per 
respondent 


Total  re- 
sponses 


75,000 


150.000 


Hours  per  re- 
sponse 


C.2 


Total  burden 
hours 


30,000 


The  estimated  annual  burden  to 
AETCs  is  as  follows: 


Fonn 


Program  Record 

Clinical  Consultation  

Group  Clinical  Consultation 

Technical  Assistance  

Aggregate  Data  Set  


Total 


Number  of 
respondents 


Responses 

per 
respondent 


Total  re- 
sponses 


Hours  per  re- 
sponse 


12 
12 
12 
12 

12 


12 


500 

300 

76 

250 

3 


6,000 

3,600 

900 

3,000 

36 


0.1 
0.1 

01 
0.1 
.32 


Total  burden 
hours 


13,536 


600 

360 

90 

300 

1,152 


2.502 


The  total  burden  hours  being 
requested  are  32,502. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
John  Morrall,  Hmnan  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

Dated:  September  30,  2003. 
fane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 
|FR  Doc.  03-25250  Filed  10-3-03;  8:45  am] 

BrtUNG  CODE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  National  Cancer  Institute 
Science  Enrichment  Program  Surveys 

Summary:  In  compliance  with  the 
requirement  of  section  3506(c)(2)(A)  of 


the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Cancer  Institute  (NCI),  the 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  siunmaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection 

Title:  NCI  Science  Enrichment 
Program  (SEP)  Surveys. 

Type  of  Information  Collection 
Request:  New. 

Need  and  Use  of  Information 
Collection:  NCI  SEP  is  a  5-week  summer 
residential  program  on  university 
campuses  that  serves  under-represented 
minority  and  under-served  students 
who  have  just  completed  ninth  grade. 

The  program  goals  are  to:  (1 ) 
Encourage  student  participants  to  select 
careers  in  science,  mathematics,  and/or 
research,  and  (2)  broaden  and  enrich 
students'  science,  research,  and 
sociocultural  backgrounds.  The 
proposed  data  collection  encompasses   . 
three  survevs:  (1)  A  follow-up  sur\-py  of 


SEP  and  control  group  students  who 
participated  in  a  five-year  longitudinal 
evaluation  of  the  program  conducted 
between  1998  and  2003:  (2)  a  post- 
program  survev  of  parents  of  SEP  2004 
participants:  and  (3)  a  follow-up  survey 
of  SEP  1990-1997  alumni.  The 
information  from  the  proposed  data 
collection  will  supplement  previous 
evaluation  results,  which  have  been  and 
will  continue  to  be  used  to  judge 
program  process  and  outcomes. 

Frequency  of  Response:  One  time. 

Affected  Public:  Individuals  or 
households. 

Type  of  Respondents:  High  school  and 
college  students,  young  adults,  and 
parents  of  high  school  students 
participating  in  the  program. 

Cost  to  Respondents:  S4.070. 

The  annual  reporting  burden  is  as 
follows: 


! 


Estimates  of  Hour  Burden:  Burden  Requested 


Type  of  respondents 


Average  num- 

t>er  of  re- 
spondentsA'r 


Frequency  of 
response 


Average  time 
per  response 


Average  an- 
nual hour  bur- 
den 


SEP  Participants  

Control  Group  Students  

Parents  of  SEP  Participants 
SEP  1990-1997  Alumni  

Total  
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TlitTt'  dff"  nil  (l<ipi'i)l  f  j)st>.  ( JptTcitint; 
('(wt-i.  and  nr  Mrunt''nriiu.i'  (a^-'s  tu 
report 

Rt'ijtit^st  tor  lA)innif'nt<  Written 
ciimmt'nt^  and  nr  -.u^^csiinns  iroin  the 
public  and  affccti-il  a^ciK  ic^  are  invite(i 
on  line  iir  nmre  of  tlie  inllovving  points: 
i  1 )  Whetlier  tile  prii[io>e()  collection  of 
uiforniation  i>  nei  ess<ir\  lor  the  proper 
perfoini.m.  <■  ,if  tlie  tiui'tion  of  the 
d^encv.  UK  ludin^4  whether  the 
information  will  have  practical  utility: 
(2)  The  accuracv  of  the  agencv's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  iju  ilit\ ,  iitilitv.  and  clarity  of  the 
information  to  be  collected;  and  (4) 
\Vav>  to  minimize  the  burden  of  the 
I  olle;  tiiin  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mec:hanu  al.  or  other  technological 
collei  tion  tec  hniques  or  other  forms  of 
information  terhoology. 

Fnr  Further  Information  Contact:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Mr.  Frank  Jackson. 
C'enter  to  Reduce  Cancer  Health 
Disparities.  National  ('ancer  Institute, 
National  Institutes  of  Health,  6116 
Exe(  utive  Boule\ard.  Suite  602, 
Rock\ille,  .VID  20H52.  or  call  non-toll- 
free  number  LW\]  496-8389.  or  E-mail 
your  request,  including  your  address  to: 
fjl2i<inibgov 

Commi^nts  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  withm  hf)  davs  of  this 
publication. 


Reesa  Nichols. 

.\(.7  Pruifi  I  Ll(  (ininti'  Lniison 

|FR  Dof .  irA-25294  Filed  10-(,-0.i.  8  4.i  diiil 

BILLING  CODE  4140^1    M 


DEPARTMEhJT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  0MB  Review; 
Comment  Request:  National  Institute 
of  Diabetes  and  Digestive  and  Kidney 
Diseases  Information  Clearinghouses 
Customer  Satisfaction  Survey 

summary:  Inder  the  provision  of 
se(  tioii  ,i,')()7(a)il)in)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Institute  of  I^iabetes  and  Digestive  and 
Kidne\  Dis'Mses  !\ini)K).  the  National 
Institutes  of  Health  (NIH).  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  apprcne 
the  information  collection  listed  below 
This  proposed  information  collection 
was  previously  published  ni  the  Federal 
Register  m  .\pril  M).  2()();i.  [lages 
2.i  130-J.S  !5  1  and  allowed  60  davs  fnr 
public  comment.  No  public  comments 
were  received  The  purpose  of  this 
notice  is  to  allow  an  additional  .30  davs 
for  public  comment.  The  National 
Institutes  of  Health  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to.  an  inioniMtion 
collection  that  has  been  extemied. 
revised,  or  implemented  on  or  after 
October  1,  1995,  unless  it  displays  a 
currently  valid  OMB  i  ontrol  number 


Proposed  Collection 

Title:  NIDDK  Information 
Clearhinghouses  Customer  Satisfaction 
Surve\'. 

Type  of  Information  Request: 
Extension.  The  OMB  control  number 
0925-0480  expires  July  31-;  2003. 

Seed  and  I  'se  of  Information 
(AiUection:  NII3DK  is  conducting  a 
survey  to  evaluate  the  efficiency  and 
effecti\  eness  (if  ser\ices  provided  its 
three  information  clearinghouses: 
National  Diabetes  Information 
(learinghcmse.  National  Digestive 
Diseases  Information  Cllearinghouse, 
National  kidney  and  Urologic  Diseases 
Information  Clearinghouse.  The  survey 
responds  to  Executive  Order  12862, 
"Setting  f  Aistomer  .Servic;e  Standards." 
which  requires  agencies  and 
departments  to  identif\-  and  "survey 
their  customers  to  determine  the  kind 
and  cjualitN  of  service  they  want  and 
their  le\el  of  satisfaction  with  existing 
seiTico 

Frequency  of  Response:  On  occasion. 

Affected  Public:  Indi\'iduals  or 
households;  i:linics  or  doctor's  offices. 

Type  of  Respondents:  Physicians. 
nurses,  patients,  family. 

The  annual  reporting  burden  is  as 
tollows: 

Estimated  S'umher  of  Respondents- 
12.000. 

Estimated  .\uml>er  of  Responses  per 
Respondent:  1. 

Estimated  Average  Burden  Hours  Per 
Response:  0.1671. 

Estimated  Total  Annual  Burden 
Hours  Requested:  2.000.  The  annualized 
cost  to  respondents  is  estimated  at 
S39.000.  There  are  no  Capital  Costs  to 
re[)oit.  There  are  no  Operating  or 
Maintenanci'  CjjsIs  to  report. 


^ype  or 
respondents 


Number  of 
respondents 


Frequency  of 
response 


Estimated  av- 
erage re- 
sponse time 


Estimated  an- 
nual burden 
hours. 


Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  ope  or  more  of  tlie  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessar\  for  the  proper 
performanc:e  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utilitv. 

(2)  The  accuracy  of  the  agencv's 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 


validity  of  the  niethodologv  and 
assumptions  used:  (3)  Ways  to  enhance 
the  cjii.ility.  utility,  and  clarity  of  the 
information  to  be  i  ollei  ted:  and  (4! 
Wa\s  to  minimize  the  burden  of  the 
c:ollection  of  information  on  thiise  wlio 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
niechanical.  or  other  tec:hnologi(:al 
collec:tion  techniques  or  other  forms  of 
information  technology. 


Direct  Comments  to  OMB:  Written 
comments  cuid/or  suggestions  regarding 
the  ifern(si  cuntained  in  this  notice, 
espec:ially  regarding  the  estimate  public 
burden  and  associated  response  time, 
should  be  direc  ted  to  the:  Office  of 
Management  and  Budget,  Office  of 
Regulatory  Affairs,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503.  Attention:  Desk 
Officer  for  NIH  To  request  more 
information  on  the  proposed  project  or 
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to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Kathy 
Kranzfelder,  Project  Officer,  NIDDK 
Information  Clearinghouses,  NIH, 
Building  31,  Room  9A04,  MSC2560, 
Bethesda,  MD  20852,  or  call  non-toll- 
free  number  (301)  435-8113  or  E-mail 
your  request,  including  youi  address,  to: 
kranzfeldk@hq.niddk.nih.gov. 

Comments  Due  Date:  Comments 
regarding  this  information  are  best 
assured  of  having  their  full  effect  if 
received  within  30  days  following  the 
date  of  this  publication. 

Dated:  May  30.  2003. 
Barbara  Merchant, 

Executive  Officer.  NIDDK. 

[FR  Doc.  03-25295  Filed  10-3-03;  8:45  am] 

BILLING  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Sickle  Cell  Disease  Advisory 
Committee. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  Usted  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Sickle  Cell  Disease 
Advisor>'  Committee. 

Date:  November  3,  2003. 

Time:  8:30  a.m.  to  4:30  p.m. 

Agenda:  Discussion  of  program  policies 
and  issues. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Conference  Rooms  9112, 
9116,  Bethesda,  MD  20892. 

Contact  Person:  Charles  M.  Peterson,  MD, 
Director,  Blood  Diseases  Program,  Division  of 
Blood  Diseases  and  Resources,  National 
Heart,  Lung,  and  Blood  Institute,  NIH,  Two 
Rockledge  Center,  Room  10158,  MSC  7950, 
6701  Rockledge  Drive,  Bethesda,  MD  20892, 
301/435-0080. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  http:// 
wn-w. nhlbi.nih.gov/meetings/index.htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  blood  Diseases 


and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  September  30,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-25291  Filed  10-3-03;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the- 
public  in  accordance  with  the 
provisions  set  forth  in  sections  55b(c)(4) 
and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Environmental  Health 
Sciences  Review  Committee. 

Date:  November  6-7,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Nat'l.  Inst,  of  Environmental  Health 
Sciences,  Building  101.  Rodbell  Auditorium. 
Ill  T.W.  Alexander  Drive,  Research  Triangle 
Park,  NC  27709. 

Contact  Person:  Linda  K.  Bass,  PhD, 
Scientific  Review  Administrator.  Nat'l 
Institute  of  Environmental  Health  Sciences, 
P.O.  Box  12233,  MD  EC-24,  Research 
Triangle  Park,  NC  27709,  (919)  541-1307. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.115,  Biometry  and  Risk 
Estimation — Health  Risks  from 
Environmental  Exposures;  93.142,  NTEHS 
Hazardous  Waste  Worker  Health  and  Safety 
Training;  93.143.  NIEHS  Superfund 
Hazardous  Substances — Basic  Research  and 
Education;  93.894,  Resources  and  Manpower 
Development  in  the  Environmental  Health 
Sciences;  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing. 
National  Institutes  of  Health,  HHS) 

Dated:  September  30,  2003.  

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-25292  Filed  10-3-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unvyarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Review  of  Program  Project 
(POl)  Applications. 

Date:  October  21-22,  2003. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Doubletree  Guest  Suites,  2515 
Meridian  Parkway.  Research  Triangle  Park. 
NC  27713. 

Contact  Person:  Leroy  Worth,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch.  Division  of  Extramural 
Research  and  Training.  Nat.  Institute  of 
Environmental  Health  Sciences,  P.O.  Box 
12233,  MD  EC-30/Room  3171,  Research 
Triangle  Park.  NC  27709,  919/541-0670, 
worth@niehs.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.115,  Biometry  and  Risk 
Estimation-Health  Risks  from  Environmental 
Exposures.  93.142.  NIEHS  Hazardous  Waste 
Worker  Health  and  Safety  Training,  93.143, 
NIEHS  Superfund  Hazardous  Substances- 
Basic  Research  and  Education;  93.894, 
Resources  and  Manpower  Development  in 
the  Environmental  HeallM  Sciences;  93.113. 
Biological  Response  to  Environmental  Health 
Hazards;  93.114.  .-^pphed  Toxicological 
Research  and  Training.  National  Institutes  of 
Health,  HHS) 

Dated:  September  30,  2003. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory- 
Committee  Policy. 
[FR  Doc.  03-25293  Filed  10-3-03;  8:45  am] 

BILUNG  CODE  4140-01-M 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Radiological  Emergency 
Preparedness:  Reasonable  Assurance 
Finding  for  the  Indian  Point  Energy 
Center 

AGENCY:  Fedfral  EniHrueiicy 
Management  Agen(  \  iF'EMA). 
Emergencv  Preparednes'.  anfi  Response 
Directorate.  Department  of  Huraeland 
Security. 
ACTION:  Notice. 

SUMMARY:  On  [uly  25.  2003.  FEMA  made 
a  finding  of  reasonable  assurance  that 
there  is  adequate  offsite  preparedness 
for  the  Indian  Point  Energy  Center  Ln 
Buchanan.  New  VDrk 

FOR  FURTHER  INFORMATION  CONTACT: 

Vanessa  E.  Quinn.  Chief,  Radiological  , 
Emergency  Preparedness  Section. 
Nuclear  and  Chemical  Hazards  Brani  h 
FEMA.  500  C  Street.  SVV..  Washington. 
DC  20472:  (202)  B4B-,1b64; 
Vanessa  qumn id hsiiow 

SUPPLEMENTARY  INFORMATION:  (Dn  [ulv 
25,  2003,  FEMA  made  a  finding  of 
reasonable  assurance  that  appropriate 
measures  to  protect  the  health  and 
safety  of  communities  surrounding  the 
Indian  Point  Energy  Center  can  be  taken 
and  are  capable  of  being  implemented 
A  link  to  the  full  text  of  the  document 
transmitting  the  finding  to  (ieorge 
Patalti,  Governor  of  .Nev,-  York,  is 
available  at  http://\^ivw.  fema.gov. 

Dated  September  29.  2003. 
R.  David  Paulison. 

Director  of  the  Preparedness  Division, 
Emergencv  Preparedness^  and  Response. 
Department  of  Humekind  Security. 
[FR  Doc  03-25216  Filed  10-.3-03;  8:45  am] 

BILLING  CODE  6718-06-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

[Lrr-030-02-1 61  (M)E-24-1  A] 

Establishment  of  Advisory  Committee 

AGENCY:  Bureau  oT  Land  Management 
(BLM).  rtah  State  (MTii  e.  Interior 

ACTION:  Notice  of  establishment  of  the 
Grand  Staircase-Escalante  National 
Monument  Advisory  Committee. 


has  established  the  Bureau  of  Land 
Management's  Grand  Staircase- 
Escalante  National  Monument  Ad\'isory 
( Committee. 

The  Purp(jse  of  the  Committee  will  be 
to  advise  Monument  Managers  on 
science  and  management  issues  and  the 
achievement  of  objectives  set  forth  in 
the  Grand  Staircase-Escalanti?  National 
Monument  Management  Plan 
FOR  FURTHER  INFORMATION  CONTACT: 
Ste\e  (Idhn,  National  Landscape 
Conservation  Svstem  (171).  Bureau  of 
Land  Management.  I(i2()  L  Street.  NW.. 
Room  301  LS.  Washington.  DC  20240. 
telephone  (202)  7Hr)-B.SHy. 

Certificatiun  Statement 

I  hereby  certify  that  the  establishment 
of  the  Grand  .Staircase-Escalante 
National  Monument  Advisorv 
Committee  is  necessary  and  in  the 
public  interest  in  ( tmnection  with  the 
SfM  rut,ir\  of  the  interior's 
n'-^pnii-iihilities  to  manage  the  lands, 
rt'^our(  es.  ,ind  tai  ilities  administered  by 
the  Bureau  of  LvUid  Management. 

Dated;  September  26,  2003. 
Gale  A.  Horton. 

Secretary  ol  the  Interior 

|FR  Doc.  03-2.S193  Filed  lu-  .i-U,).  845  am] 

BILLING  CODE  4310  DO  P 


SUMMARY:  This  notice  is  published  in 
accordance  with  Section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  of 
1972,  Pub.  L.  92^63.  Notice  is  hereby 
given  that  the  Secretary  of  the  Interior 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Permit  Application  and  Safe 
HartK>r  Agreement  Between  the  Fish 
and  Wildlife  Service  and  the  Malpai 
Borderlands  Group 

AGENCY:  IS   Fish  and  Wildlife  Service. 

Intermr 

ACTION:  .Notice  of  availability  and  30-day 

public  comment  period. 

SUMMARY:  The  Malpai  Borderlands 
Cirouj)  (.Kfipluant)  has  applied  to  the 
U.S.  Fish  and  Wildlife  Service  (Service) 
for  an  ini  idental  take  permit  pursuant  to 
Sectiijn  l()(a)(  1  )(,A)  of  the  Endangered 
Species  Act  (Act).  The  Applicants  have 
been  assigned  permit  number  TF]- 
0736H4-O.  The  requested  permit,  which 
IS  for  a  period  of  50  vears,  would 
authorize  the  take  of  the  Threatened 
Chiricahua  leopard  frog  (Hana 
rttinruhuensis).  The  proposed  take 
couki  oc:(:ur  as  a  result  of  conservation 
measures  implemented  on  the 
approximately  1  million  acres  (404,700 
hectares)  identified  in  the  application 
and  associated  documents  in  C'ochise 
County,  Arizona  and  Hidalgo  (bounty. 
New  Mexico.  Conservation  measures 
consist  of  stock  tank  development  and 
restoration,  inc  luding  modification  of 


stock  tanks  to  enhance  their  use  by 
Chiricahua  leopard  frogs  and  renovation 
to  remove  bullfrogs  and  other  non- 
native  predators.  Currently,  within  the 
Agreement  area,  Chiricahua  leopard 
frogs  are  only  known  to  occur  in  a  few- 
locations,  including  three  populations 
on  the  Magoffin  property.  These  three 
populations  on  the  Magoffin  property 
exist  solely  due  to  the  extraordinary 
efforts  of  the  landowners  to  establish 
and  maintain  them  prior  to  listing  of  the 
species.  Thus,  they  are  excluded  from 
the  baseline;  for  the  purposes  of  this  Safe 
Flarbor  Agreement  (Agreement).  The 
Applicants,  in  cooperation  with  the 
.Service,  have  prepared  the  Agreement  to 
provide  a  conservation  benefit  to  the 
species  and  allow  for  the  take  of  the 
species.  Based  upon  guidance  in  the 
Services  |une  17.  1999,  Final  Safe 
Harbor  Policv.  if  an  Agreement  and 
associated  permit  are  not  expected  to 
individually  or  cumulativelv  have  a 
significant  impact  on  the  quality  of  the 
human  environment  or  other  natural 
resources,  the  Agreement/permit  mav  be 
categorically  excluded  from  undergoing 
National  Environmental  Policy  Act 
review.  The  Malpai  Agreement  qualifies 
as  a  "Low  Effect  "  Agreement,  thus,  this 
action  is  a  categorical  e.xclusion.  The 
"Low  Effect  "  determination  for  the 
Malpai  Agreement  is  also  available  for 
public  c:omment.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Act  and  National  Environmental 
Policy  Act  regulations  (40  C.FR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  bv 
November  5,  2003. 

ADDRESSES:  Persrms  wishing  to  review 
the  application.  Agreement,  and  "Low 
Effect"  determination  may  obtain  copies 
by  writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Room  4102.  Albuquerque.  New 
Mexico  87103.  or  by  contacting  the 
Field  Supervisor.  Arizona  Ecological 
Services  Field  Office,  2321  West  Royal 
Palm  Road,  Suite  103.  Phoenix,  Arizona 
85021-4951  (602)  242-0210.  Documents 
relating  to  tlie  application  will  be 
available  for  public  inspection  by 
written  request,  by  appointment  only, 
during  normal  business  hours  (8  to  4:30) 
at  the  U.S.  Fish  and  Wildlife  Service, 
Arizona  Ecological  Services  Field 
Office,  Phoenix,  Arizona. 

Written  data  or  comments  concerning 
\hv  application  and  Agreement  should 
be  submitted  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Arizona 
Ecological  Services  Field  Office,  2321 
West  Royal  Palm  Road,  Suite  103, 
Phoenix^  Arizona  85021-4951.  Please 
refer  to  permit  number  TE -073684-0 
(Malpai)  when  submitting  comments. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Field  Supervisor  at  the  above  U.S.  Fish 
and  Wildlife  Service,  Arizona  Ecological 
Services  Field  Office,  Phoenix,  Arizona 
(602) 242-0210. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Malpai  Borderlands  Group 
(Applicants)  plan  to  implement 
conservation  measures  on 
approximately  1  million  acres  (404,700 
hectares)  in  Cochise  County,  Arizona, 
and  Hidalgo  County,  New  Mexico.  The 
conservation  measures  will  improve  and 
maintain  livestock  tanks  and  other 
artificial  waters  and  use  them  to 
establish  Chiricahua  leopard  frog 
populations.  The  Agreement  as 
currently  written  is  expected  to  provide 
a  net  conservation  benefit  to  the 
Chiricahua  leopard  frog.  The  Agreement 
will  provide  protection  to  the 
Applicants  against  further  regulation 
under  the  Endangered  Species  Act  in 
the  event  that  the  Chiricahua  leopard 
frog  naturally  or  artificially  establishes 
populations  in  the  area  as  a  result  of 
implementation  of  the  proposed 
conservation  measures. 

Section  9  of  the  Act  prohibits  the 
"taking"  of  threatened  or  endangered 
species.  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  threatened  and 
endangered  wildlife  species  incidental 
to,  and  not  the  purpose  of,  otherwise 
lawful  activities.  Regulations  governing 
permits  for  endangered  species  are  at  50 
CFR  17.22  and  50  CFR  17.32  for 
threatened  species. 

Bryan  Arroyo, 

Acting  Regional  Director,  Region  2, 

Albuquerque,  New  Mexico. 

IFR  Doc.  03-25236  Filed  10-3-03;  8:45  am] 

BILUNG  CODE  4S1G-55-P 


DEPARTMENT  OF  THE  irfTERIOR 

Fish  and  Wildlife  Service 

Recovery  Plan  for  Coastal  Plants  of  the 
Northern  San  Francisco  Peninsula 

AGENCY:  U.S.  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Senice  ("we")  announces  the 
availability  of  the  Recovery  Plan  for 
Coastal  Plants  of  the  Northern  San 
Francisco  Peninsula.  This  recovery  plan 
includes  the  endangered  San  Francisco 
lessingia  [Lessingia  germanorum)  and 
Raven's  manzanita  {Arctostapbylos 
hookeri  ssp.  ravenii).  The  portion  of  the 
plan  dealing  with  Raven's  manzanita  is 


a  revision  of  the  1984  Raven's 
Manzanita  Recovery  Plan.  Additional 
species  of  concern  that  will  benefit  from 
recovery  actions  taken  for  these  plants 
are  also  discussed  in  the  recovery  plan. 
This  recovery  plan  includes  recover}' 
criteria  and  measures  for  the  San 
Francisco  lessingia  and  Raven's 
manzanita. 

ADDRESSES:  Hard  copies  of  the  final 
recovery  plan  will  be  available  in  4  to 
6  weeks  by  wnritten  request  addressed  to 
the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Sacramento  Fish  and 
Wildlife  Office,  2800  Cottage  Way, 
Room  W-2605,  Sacramento,  California 
95825-1888.  This  final  recovery  plan  is 
currently  available  on  the  World  Wide 
Web  at  httpj/endangered.fvi's.gov/ 
recovery/ index. html^  plans. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Host  or  Kirsten  Tarp,  Fish  and 
Wildlife  Biologists,  at  the  above 
Sacramento  address  (telephone  916- 
414-0600). 
SUPPLEMENTARY  INFORMATION: 

Background 

Recovery  of  endangered  or  threatened 
animals  and  plants  is  a  primary  goal  of 
our  endangered  species  program  and  the 
Endangered  Species  Act  (Act)  (16  U.S.C. 
1531  et  seq.).  Recovery  means 
improvement  of  the  status  of  listed 
species  to  the  point  at  which  listing  is 
no  longer  appropriate  under  the  criteria 
set  out  in  section  4(a)(1)  of  the  Act. 
Recovery  plans  describe  actions 
considered  necessary  for  die 
conservation  of  the  species,  establish 
criteria  for  downlisting  or  delisting 
listed  species,  and  estimate  time  and 
cost  for  implementing  the  measures 
needed  for  recovery. 

The  Act  requires  the  development  of 
recovery  plans  for  listed  species,  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  requires  that 
public  notice  and  an  opportunity  for 
public  review  and  comment  be  provided 
during  recovery  plan  development.  The 
Draft  Recovery  Plan  for  Coastal  Plants  of 
the  Northern  San  Francisco  Peninsula 
was  available  for  comment  from 
December  4,  2001 .  through  September  9, 
2002.  We  sent  1.574  copies  of  the  draft 
plan  tn  affected  or  interested  parties. 
About  430  comment  letters  were 
received  and  reviewed  by  us,  including 
5  responses  from  peer  reviewers. 

Substantive  technical  comments 
resulted  in  several  changes  to  the  plan. 
Many  of  these  came  from  the  National 
Park  Service  and  the  Presidio  Trust  who 
have  been  working  to  recover  the  two 
focus  specie.s  for  several  years.  Their 
comments  provided  helpful  information 


about  the  costs  and  time  neejls  for 
several  of  the  actions  recommended  in 
the  plan.  Substantive  comments 
regarding  implementation  of  the  plan 
did  not  necessarily  result  in  changes  to 
the  recovery  plan,  but  will  be  used  to 
assist  the  work  of  participating  Federal 
and  other  entities  during  the  course  of 
implementing  recovery  actions. 

San  Francisco  lessingia  and  Raven's 
manzanita  are  restricted  to  the  San 
Francisco  peninsula  in  San  Francisco 
County  and  the  northern  part  of  San 
Mateo  County,  California.  San  Francisco 
lessingia,  an  annual  herb  in  the  aster 
family,  is  restricted  to  coastal  sand 
deposits.  Raven's  manzanita,  a  rare 
evergreen  creeping  shrub  in  the  heath 
family,  was  historically  restricted  to  a 
few  scattered  serpentine  outcrops. 
Habitat  loss,  adverse  alteration  of 
ecological  processes,  and  invasion  of 
non-native  plant  species  threaten  San 
Francisco  lessingia.  Raven's  manzanita 
has  also  been  threatened  by  habitat  loss. 
The  primary  current  threats  to  Ravens 
manzanita  include  invasion  of  non- 
native  vegetation;  fungal  pathogens:  and 
tussock  moth  caterpillars,  the  lar\'ae  of 
moths  from  the  family  Lymantriidae, 
that  eat  the  plants'  leaves. 

The  plan  also  makes  reference  to 
several  other  federally  listed  species 
which  are  ecologically  associated  with 
San  Francisco  lessingia  and  Raven's 
manzanita,  but  which  are  treated 
comprehensively  in  other  recovery- 
plans.  These  species  are  beach  layia 
[Layia  carnosa).  Presidio  clarkia 
[Clarkia  franciscana),  Marin  dwarf-flax 
(Hesperolinon  congestum],  M\Ttle's 
silverspot  butterfly  [Speyere  zerene 
myrtleae],  and  bay  checkerspot  butterfly 
[Euphydryas  editha  bayensis).  In 
addition,  16  plant  species  of  concern 
and  17  plant  species  of  local  or  regional 
conservation  significance  are  considered 
in  this  recovery  plan. 

The  recovery  plan  stresses  re- 
establishing dynamic,  persistent 
populations  of  San  Francisco  lessingia 
and  Raven's  manzanita  within  plant 
communities  which  have  been  restored 
to  be  as  "self-sustaining"  as  possible 
within  urban  wildland  reser\'es. 
Because  the  species  has  been  reduced  to 
small  remnant  areas  of  habitat,  specific 
recovery  action.';  for  San  Francisco 
lessingia  focus  on  the  restoration  and 
management  of  larger,  dynamic  mosaics 
of  coastal  dune  areas  supporting  shifting 
populations  within  the  species'  narrow 
historic  range.  Recover>'  of  Raven's 
manzanita  will  include,  but  will  not  be 
limited  to.  the  strategy  of  the  1984 
Raven's  Manzanita  Recovery  Plan, 
which  emphasized  the  stabilization  of 
the  single  remaining  genetic  individual. 
The  plan  also  seeks  to  re-establish 
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multiple  se.x^uallv  rt'producing 
piipulations  ot  Raven's  manzanita  m 
association  with  its  historicalh' 
associated  spec  ies  of  local  serpentine 
outt  Tops 

The  ob)ecti\es  of  this  recovery  plan 
are  to  delist  San  Francisco  lessingia  and 
to  dounlist  Raven's  manzanita  through 
implementation  of  a  \arietv  of  recovery 
measures  including:  (1)  Protection  and 
restoration  of  a  series  of  ecological 
reser\es  (often  with  mixed  rec:reationaI 
and  i:onservation  park  land  uses);  (2) 
promotion  of  population  increases  of 
San  Francisco  lessingia  and  Raven's 
manzanita  within  these  sites,  and 
reintroduction  of  them  to  rest(jred  sites: 
(3)  management  of  protected  sites, 
especially  the  extensive  eradication  or 
suppression  of  invasive  dominant  non- 
native  vegetatitm.  14)  reseaich:  and  (5) 
public  participation,  outreai  h,  and 
information. 

.\uthority:  The  authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species  Act. 
16  L'.S  C.  1533(f). 

Dated:  .August  8.  2003. 
Steve  Thompson, 

.\fanaiirr.  Calitornia/ Nevada  Operations 
Ofticf.  He^ion  1.  Fish  and  Wildlife  Semce. 

IFR  Doc  03-25238  Filed  10-3-03;  845  ami 

BILLING  CDO€  4310-5&-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Office  of  tfie  Special  Trustee  for 
American  Indians 

Working  Group  on  l_and  Consolidation 
Program 

AGENCIES:  Bureau  of  Indian  Affairs, 
Interior;  Office  of  the  Special  Trustee  for 
.\mencan  Indians,  Interior. 
ACTION:  Notice 


SUMMARY:  On  April  22.  2003.  the  Bureau 

of  Indian  Affairs  (BIA)  and  the  Office  of 
the  Spetial  Trustee  for  American 
Indians  lOST)  in  the  Department  of  the 
Interior  filed  a  Federal  Register  notice 
(fi8  FR  19845!  calling  for  nominations  of 
Tribal  officials  to  participate  in  a 
working  group  to  address  the  rapidlv 
increasing  fractU)nation  of  ownership  of 
Indian  land.  This  fractionation  is  due  to 
the  svstem  of  allotments  established  bv 
the  General  Allotment  Act  of  1887  The 
President's  fiscal  vear  (FY)  2004  Budget 
incorporates  a  request  for  a  significant 
increase  for  the  Indian  Land 
Consolidation  program  aimed  at 
reducing  the  number  of  indiv  iduai 
'nvners  in  parcels  of  Indian  lands 
allotted  to  individuals.  The  Department 
has  been  actively  working  with  tribal 


groups  on  the  issue  and  will  therefore 
not  be  convening  a  new  working  group. 
DATES:  Effective  on  the  date  of 
[lublication  of  this  notice  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
.KTTN:  T'errv  \'irden.  De[)ut\- 
Commissioner  for  Indian  Affairs,  Bureau 
of  Indian  Affairs,  Room  4160.  1849  C 
Street,  \\V  ,  Washington.  DC  20240,  or 
ATTN:  Donna  Frwin,  Ac  ting  .Special 
Trustee,  Office  of  .Special  Trustet?  for 
American  Indians,  Room  5140,  1849  C 
Street.  NW  .  Washington,  DC  20240. 
SUPPLEMENTARY  INFORMATION:  The 
allotment  of  Indian  lands — dividing 
tribal  lands  into  small  parcels  and 
allot  ating  those  parcels  to  indi\'idual 
Indian^ — became  feileral  polit:y  in  1887 
with  the  enactment  of  the  General 
Allotment  Ad   Bv  the  lVf30s,  however, 
it  was  widelv  <!(  (  epted  that  the  policy 
was  a  failure  and,  in  1934  it  was  ended 
with  passagf'  of  the  first  Indian 
Reorganization  .Act    Interests  in  these 
alloted  lands  started  to  "fractionate"  as 
interests  divided  among  the  heirs  of  the 
original  .illottees.  expanding  rapidly 
with  everv  generation, 

Todav,  there  are  approximately  four 
million  owner  interests  in  the  10 
million  acres  of  individuallv-owned 
trust  lands,  and  these  four  million 
interests  could  expand  to  11  million 
interests  bv  2i)3().  Moreover,  then;  are  an 
estimated  14  million  fractional  interests 
of  2  percent  or  less  involving  58,000 
tracks  of  individually-owed  trust  and 
restricted  lands.  There  are  not  single 
pieces  of  property  with  ownership 
interests  that  are  less  than  0000002 
percent  of  the  whole  interest 

.Addressing  this  issue  is  critical  to 
improving  the  management  of  trust 
assets  The  Department  of  the  Interior, 
the  Department  in  which  the  BIA  and 
OST  are  lo(  ,ited.  i>  liound  by  its  trust 
obligations  to  maintain  ownership 
records,  and  in  some  cases  to  collect 
and  distribute  income  for  each  Indian 
owner's  interest,  regardless  of  size 
Reduction  of  fractional  interests  will 
increase  the  likelihood  of  more 
productive  economic  use  of  {\n-  land, 
reduce  record  keeping  and  large 
numbers  of  sm.ill  dollar  financial 
transactions,  and  dec  rease  the  number 
of  interests  subject  to  probate. 

Starting  in  2004,  the  BIA  will  oversee 
the  National  Indian  Land  Consolidation 
Program  The  Department  has 
eslablishecf  an  internal  working  group 
that  has  actively  met  with  tribal 
organizations,  such  as  the  Indian  Land 
Working  (iroup  and  the  National 
Congress  of  Americ:an  Indians,  to 
disc  uss  frac:tionation.  the  problems 
associated  with  frac:tiunation,  and 


possible  solutions  to  problems.  Since 
the  Department  is  actively  working  with 
tribal  organizations,  the  Department  will 
not  be  convening  another  fractionation 
working  group. 

Dated:  September  10.  2003. 

Aurene  M.  Martin, 

Acting  Principal  Dfputv  Assistant  Secretan' — 
Indian  Affairs 

(FR  Doc:   03-25.::32  Filed  10-03-03;  8:45  am] 

BILLING  CODE  4310-02-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

4 

Office  of  the  Special  Trustee  for 
American  Indians 

Working  Group  on  the  "As-ls"  "To-Be" 
Process  and  Trust  Improvement 
Efforts 

agency:  Burc!au  of  Indian  Affairs  and 
Office  of  the  Special  Trustee  for 
.American  Indians.  Interior. 
ACTION:  Notice. 


SUMMARY:  On  April  22,  2003.  the  Bureau 
of  Indian  Affairs  (BIA)  and  the  Office  of 
the  Special  Trustee  for  American 
Indians  (OST)  in  the  Department  of  the 
Interior  filed  a  Federal  Register  notice 
(68  FR  19846)  calling  for  nominations  of 
Tribal  officials  to  participate  in  a 
working  group  to  discuss  the  "As-Is" 
'Tn-Be"  processes  and  provide  input 
and  comments  on  potential  alternatives 
on  how  the  trust  process  should  be 
improved  and  administered.  Because 
mechanisms  are  now  in  place  for 
soliciting  input  from  Tribes  on  the  "To- 
Be  "  processes,  the  Department  will  not 
be  convening  a  new  working  group. 
DATES:  Effective  on  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
ATTN:  Terry  V'irden,  Deputy 
Commissioner  for  Indian  Affairs,  Bureau 
of  Indian  Affairs.  Room  4160,  1849  C 
Street,  NW.,  Washington,  DC  20240:  or 
ATTN:  Donna  Erwin,  Acting  Special 
Trustee,  Office  of  the  Special  Trustee  for 
American  Indians,  Room  5140,  1849  C 
Street,  NW.,  Washington,  DC  20240, 
SUPPLEMENTARY  INFORMATION:  The 
Electronic  Data  Systems  Corporation,  in 
its  January  2002  Trust  Reform  Report, 
recommended  that  the  Department 
develop  an  acc;urate,  current  state  model 
to  include  business  processes,  internal 
controls,  and  associated  information 
technology.  The  Department  worked 
extensively  on  documenting  the  "As-Is  ' 
business  processes  currently  employed 
in  managing  Indian  trust  assets. 
Through  this  "As-ls"  business  process. 
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the  Department  established  a 
comprehensive  understanding  of 
current  trust  business  operations, 
identified  needs  and  opportunities  for 
improvement,  and  was  able  to 
understand  the  variances  among 
geographic  regions,  and  their  causes. 

The  development  of  the  initial  "To- 
Be"  model  takes  into  consideration 
those  recommendations  and  lessons 
learned  from  the  "As-Is"  process.  The 
Department  is  in  the  process  of 
comparing  these  processes  to  the  initial 
"To  Be"  model  processes  to  determine 
how  existing  processes  can  be 
improved.  Finally,  the  Department  will 
integrate  the  final  "To-Be"  model 
processes  with  universal  support  and 
operational  functions,  and  these 
reengineered  business  processes  will  be 
documented  with  appropriate  polices, 
procedures,  guidelines  and  handbooks. 

The  Department  has  identified  a 
reengineering  core  team  for  the  purpose 
of  engaging  appropriate  Interior 
bureaus,  agencies  and  offices,  and 
Tribes  in  the  reengineering  effort  at 
different  levels.  The  Department 
recognizes  that  Tribal  assistance  is 
critical  to  the  identification  of  trust 
business  process  alternatives  and 
opportunities  for  improvement.  The 
core  team  is  divided  into  a  technical 
group  (Tier  1)  and  a  review  and 
validation  group  (Tier  2).  Because  the 
activities  of  these  core  teams  will 
involve  consultations  with  tribes  and 
tribal  organizations,  the  Department  will 
not  be  convening  a  new  working  group. 

Dated:  September  10,  2003. 
Aurene  M.  Martin, 

Acting  Principal  Deputy  Assistant  Secretary — 

Indian  Affairs. 

Ross  O.  Swimmer, 

Special  Trustee. 

(FR  Doc.  03-25231  Filed  10-3-03;  8:45  am] 

BILUNG  CODE  431(>-3-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Proposed  Mohawk  Mountain 
Resort  and  Casino,  Sullivan  County, 
NY 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTtON:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs,  with 
the  cooperation  of  the  St.  Regis  Band  of 
Mohawk  Indians,  intends  to  gather  the 
information  necessary  for  preparing  an 
Environmental  Impact  Statement  (EIS) 


for  the  proposed  Mohawk  Mountain 
Resort  and  Casino,  Town  of  Thompson, 
Sullivan  County,  New  York.  The 
purpose  of  the  proposed  action  is  to 
help  meet  the  economic  development 
needs  of  the  tribe.  This  notice  also 
announces  a  public  scoping  meeting  to 
identify  potential  issues  and  content  for 
inclusion  in  the  EIS. 
DATES:  Written  conunents  on  the  scope 
and  implementation  of  this  proposal 
must  arrive  by  October  15,  2003.  The 
public  scoping  meeting  will  be  held  on 
October  8,  2003,  at  7  p.m. 

The  draft  EIS  is  expected  to  be 
completed  by  November  1.  2003,  and  to 
be  available  for  public  review  and 
comment  for  a  period  of  45  days  from 
the  date  the  Notice  of  Availability  of  the 
draft  EIS  is  published  in  the  Federal 
Register.  The  final  EIS  is  expected  to  be 
completed  by  January  15,  2004,  and  to 
be  available  to  the  public  for  a  period 
of  30  days  from  the  date  the  Notice  of 
Availability  of  the  final  EIS  is  published 
in  the  Federal  Register.  The  Record  of 
Decision  on  the  proposed  action  will  be 
issued  on  or  about  March  1,  2004. 
ADDRESSES:  You  may  mail,  hand  carry 
or  telefax  written  comments  to  Mr. 
Franklin  Keel,  Regional  Director. 
Eastern  Regional  Office,  Bureau  of 
Indian  Affairs,  711  Stewarts  Ferry  Pike, 
Nashville,  Tennessee  37214,  Telefax 
(615)467-1701. 

The  public  scoping  meeting  will  be 
held  at  the  Sullivan  County  Government 
Center,  Legislative  Meeting  Room,  2nd 
Floor,  100  North  Street,  Monticello, 
New  York  12701. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Kardatzke,  (615)  467-1675. 
SUPPLEMENTARY  INFORMATION:  The 
Binreau  of  Indian  Affairs  (BIA)  proposes 
to  take  66  acres  of  land  into  trust  on 
behalf  of  the  St.  Regis  Band  of  Mohawk 
Indians  (Tribe),  on  which  the  Tribe, 
through  a  development  agreement  with 
Park  Place  Entertainment  Corporation, 
proposes  to  build  a  resort  and  casino 
complex  to  be  called  the  Mohawk 
Mountain  Resort  and  Casino.  The 
property  is  located  along  the  east  side  of 
Anawana  Lake  Road  (C.R.  103)  in  the 
Town  of  Thompson,  Sullivan  County. 
New  York,  approximately  3  miles  north 
of  the  Village  of  Monticello.  The  project 
design  contemplates  a  750  room  hotel 
and  450,000  square  foot  casino  and 
support  area,  a  2,000  seat  theater  and 
several  restaurants  spread  across  the  66 
acres  to  be  taken  into  trust,  with  a  5,040 
stall  parking  garage  on  an  adjacent  141 
acre  parcel. 

The  Tribe  prepared  and  submitted  to 
the  BIA  an  Environmental  Assessment 
(EA)  on  the  proposed  action  in 
December  2002.  Upon  consideration  of 


the  EA,  and  of  project  changes  made 
after  the  EA  was  prepared,  the  BIA 
found  that  an  EIS  would  be  required  for 
the  proposed  action.  The  EA  will, 
however,  serve  as  a  part  of  the  scoping 
process  for  the  EIS.  In  addition,  the 
project  is  undergoing  review  pursuant  to 
the  New  York  State  Environmental 
Quality  Review  Act,  which  has  included 
public  hearings  held  by  the  Town  of 
Thompson  to  receive  public  comments 
on  the  EA.  The  comments  from  these 
hearings  vill  also  serve  as  a  part  of  the 
scoping  process  for  the  EIS. 

Issues  identified  to  date  to  be 
addressed  in  the  EIS  include,  but  are  not 
limited  to  the  following: 

•  Traffic — concerns  that  traffic  jams 
may  result  from  the  project  and  that 
emergency  services  may  be 
compromised. 

•  Noise — concerns  that  sounds  from 
the  resort  and  casino  will  travel  offsite 
and  adversely  affect  nearby  residences, 
wildlife  and/or  livestock. 

•  Water  Supply /Waiter  Quality — 
concerns  that  the  project  will  have  an 
adequate  water  supply  and  will  not 
adversely  affect  water  quality  in 
Anawema  Lake  or  its  tributaries. 

•  Wetlands — the  minimization  and/or 
avoidance  of  wetland  impacts. 

Wildlife — concerns  regarding  the 
project's  impact  on  fish  and  wildlife  and 
their  habitats,  including  threatened  and 
endangered  species. 

•  Sewage  Disposal — concerns 
regarding  the  handling  of  sewage 
effluent. 

•  Land  Use/Community  Character — 
concerns  regarding  how  the  project 
might  affect  the  character  of 
surrounding  lands  and  communities. 

•  Socio-economics — concerns 
regarding  how  the  project  might  affect 
local  business  and  property  values. 

•  Air  Quality  "concerns  regarding 
the  additive  air  impacts  of  project- 
induced  traffic. 

•  Cumulative  Effects  "concerns 
regarding  the  cumulative  environmental 
impacts  of  the  project  when  considered 
together  with  other  reasonably 
foreseeable  development  projects  in  the 
region. 

•  Alternatives  to  the  preferred 
alternative. 

The  range  of  issues  and  alternatives 
addressed  in  the  EIS  may  be  further 
expanded  based  on  comments  received 
in  response  to  this  notice,  or  to  the 
scoping  meeting  announced  in  this 
notice. 

Public  Comment  Availability 

Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the 
mailing  address  shown  in  the 
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ADDRESSES  section,  during  regular 
business  hours,  8  am  to  4:30  p.m., 
Monddv  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  us  t(j 
withhold  your  name  and/or  address 
from  public  review  or  from  diMilo^ure 
under  the  Freedom  of  Intormatum  Act. 
vou  must  state  this  prominently  at  the 
beginning  of  \'our  written  comment 
Such  requests  will  be  honored  to  th^' 
e.xtent  allowed  bv  law.  We  will  not. 
however,  consider  anonymous 
comments.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  hiisinf^sses  will  be 
made  available  for  public:  inspection  in 
their  entiretv. 

Authority 

This  notice  is  published  in 
accordance  with  section  1503  1  of  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500  through 
1508)  implementing  the  procedural 
requirement.^  of  the  National 
Fn\  ironmental  Policy  Act  of  1969.  as 
amended  (42  U.S.C.  4321  et  si^q).  and 
the  Department  of  the  Interior  Manual 
1516  DM  1-61.  and  is  in  the  t'\>'r(  ise  of 
duthoritv  delegated  to  th*'  .X-^Msiaiit 
Secretary— Indian  Affairs  bv  _M)M  DM  8 

Datr'd   October  1.  200, i. 
.\urene  .VI.  Martin, 

Pnrii  ipal  Deputy  Assistant  Secretary — Indian 

Afhin. 

(PR  Dor  U5-2S  i44  Filed  10-2-03;  2:05  pm] 

BILLING  CODE  4310-W7-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Notice  of  Fund  Availability  (NOFA) 

AGENCY:  Bureau  of  Indian  .\ffairs. 

Interior. 

ACHON:  Notice  of  extension  of 

application  deadlines. 


SUMMARY:  Thi>  notice  extends  the 

deadline  for  submitting  applications 
originallv  publisli>'d  on  lune  25.  2003. 

DATES:  .\ppli(  ations  must  be  received 

by  November  5.  2003 

ADDRESSES:  Mail  applications  to  Ralph 
Gonzales.  Bureau  of  Indian  Affairs. 
(Jffic:e  of  Tribal  Services.  Division  of 
Tribal  Ciovernment  Services.  Room  ,^20- 
SIB,  1951  Constitution  Avenue,  NVV.. 
Washington.  DC  20240;  or  submit  by 
facsimile  (fax)  message  to  (202)  208- 
5113. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  Gonzales,  i202j  513-7629. 


SUPPLEMENTARY  INFORMATION:  As 

published  in  the  Federal  Register  of 

June  25.  2003.  (68  FR  37857),  the 
Bureau  of  Indian  Affairs  announced  the 
availability  of  funds  for  tribal  courts 
(including  (Courts  of  Indian  Offenses) 
and  qualified  tribal  applicants  that 
assume  responsibility  to  assist  the 
Bureau  of  Indian  .Affairs  with  certain 
Supervised  Indivitiual  Indian  Monev 
(IIM)  Accounts,  more  specifically  thtise 
refenmced  in  subparts  B  and  C  of  25 
CFR  part  115  (2003  ed).  The  deadline 
for  submittal  of  apfilication  under  this 
NOFA  was  )iil\  25,  2003.  We  are 
extending  this  deadline  to  provide  an 
opportunitv  for  those  tribal  governments 
that  want  to  applv  for  funds  to  compile 
the  relevant  information  regarding 
Supervised  IIM  Accounts  that  are  under 
the  control  and  management  of  the 
Bureau  of  Imiian  .Affairs   Recjuests  were 
receivt'd  fr{)m  tribal  governments  stating 
that  thf  initial  publication  time  was 
sim[)!v  tnii  slinrt   Therefore,  the 
applu  ation  de.idliiie  date  is  extended 
from  [iilv  25.  200, i.  to  November  5, 
2(1(H 

.\ppii(  ation.s 

A[)pli(  .itinns  iirf?  due  November  5. 
2003  and  must  be  postmarked  bv 
midnight  on  this  date.  Applications  will 
be  considered  as  meeting  the  deadline  if 
they  are  received  on  or  before  the 
deadline  date,  or  sent  on  or  before  the 
df'.idlin*'  date  .AiiplK  ants  mav  hand 
deiivt'r  appli(  alums  to  the  address 
indicated  in  the  ADDRESSES  se(  tuui  bv 
close-of-business  (5  p  in  KST)  on  the 
deadline  date.  Applu  ations  will  be 
accepted  by  facsimile  until  the  close-of- 
business  (5  p  ni  HST)  nil  the  deadline 
date,  provided  the  original  appli(  ation 
is  po-tiiKirked  t)v  inidnigfit  the  dav  after 
the  due  diiti'   No  a[)plications  (.an  be 
transmitteii  bv  e-mail  lelectronu,  mail). 
Applicants  are  n'sjionsible  for  ensuring 
proper  deliverv  of  the  a[)plication  and 
are  encouraged  to  contact  Ralph 
Gonzales  at  (202)  513-7629  to  confirm 
receipt 

The  applii  ation  pai  ket  inlormation 
was  included  with  the  June  25.  2003. 
NOF.X.  and  was  iilso  forw.irded  to  the 
Tribal  tlovernment  Services  or  Tribal 
(Operations  officers  m  the  respective  BIA 
Rf'gional  (Jffic  es    Interested  applicants 
mav  cont<ict  Ral[)h  (;(mzale,s  at  the 
number  provided  above,  or  the  Division 
of  Tribal  Government  Services.  (202) 
513-7641,  for  information  on 
application  pac  kets. 


Dated:  September  29.  2003. 
Aurene  M.  Martin, 

Principal  Deputy  Assistant  Secretary — Indian 

Affairs. 

|FR  Doc.  0,3-2.'S229  Filed  10-3-03:  8:45  am) 

BILLING  CODE  4310-4J-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-030-1020-PG;  G  04-0002] 

Teleconference  Meeting  Motlce  for  the 
John  Day/Snake  Resource  Advisory 
Council 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Vale  District,  Interior. 

ACTION:  Teleconference  meeting  notice 
for  the  |ohn  Day/Snake  Resource 
Advisory  Council. 

SUMMARY:  The  John  Dav/Sijake  Resource 
Advis(3ry  (Council  (JDSRAC)  will 
conduct  a  public  meeting  by 
teleconference  on  Tuesday,  October  21 
from  6:30  p.m.  to  7:30  p.m.  Pacific  Time 
inclusive.  The  meeting  is  open  to  the 
public,  however,  teleconference  lines 
are  limited.  Please  call  or  contact  Peggy 
Diegan  at  the  Vale  District  Office,  100 
Oregon  Street,  Vale,  OR  97918  (541) 
473-3144  or  e-mail 

Puggv  Diegan'&or.hlm.gov  to  obtain  the 
dial-in  number.  During  the 
teleconference,  the  (DSRAC  will  come 
to  consensus  on  their  Program  of  Work 
for  the  year.  Sustaining  Working 
Landscapes  and  Sagegrouse  Strategy. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 

member  of  the  public  wishing  further 
information  c;oncerning  the  meeting  or 
who  wishes  to  submit  oral  or  written 
comments  should  contact  Debbie  Lyons 
at  the  above  address  (541)  473-6218  or 
email  D('hru_L\on s@or.hlw.gov. 
Requests  for  (jral  comments  must  be  in 
writing  to  Debbie  Lyons  by  October  16. 
2003.  For  telet:onference  call  meetings, 
opportunities  for  oral  comment  will  be 
limited  to  no  more  than  five  minutes  per 
speaker  and  no  more  than  fifteen 
minutes  total. 

Dated:  September  30.  2003. 
Sandra  L.  Guciies, 

Associate  District  Manager. 

iFR  Dor.  03-252,'U  Filed  10-3-03:  8:43  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Final  Environmental  Impact  Statement 
on  Vessel  Quotas  and  Operating 
Requirements  for  Glacier  Bay  National 
Parit  and  Preserve,  Alaska 

AGENCIES:  National  Park  Service, 

Interior. 

ACTION:  Notice  of  availability  of  the 

Final  Environmental  Impact  Statement 

on  Vessel  Quotas  and  Operating 

Requirements. 

summary:  The  National  Park  Service 
(NPS)  announces  the  availability  of 
Final  Environmental  Impact  Statement 
(EIS)  on  Vessel  Quotas  and  Operating 
Requirements  for  Glacier  Bay  National 
Park  and  Preserve.  The  document 
describes  and  analyzes  the 
environmental  impacts  of  five  action 
alternatives,  including  a  preferred 
alternative,  for  managing  four  types  of 
motorized  vessels  within  Glacier  Bay 
and  Dundas  Bay.  A  no  action  alternative 
also  is  evaluated. 

DATES:  A  Record  of  Decision  will  be 
made  no  sooner  than  30  days  after  the 
date  the  Environmental  Protection 
Agency's  Notice  of  ^Availability  for  this 
final  EIS  appears  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  statement  are 
available  on  request  from:  Nancy 
S wanton,  EIS  Project  Manager,  National 
Park  Service,  Alaska  Support  Office,  240 
West  5th  Avenue,  Anchorage,  Alaska 
99501.  Telephone:  (907)  644-3696. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Swanton,  EIS  Project  Manager, 
National  Park  Service,  Alaska  Support 
Office.  240  West  5th  Avenue, 
Anchorage,  Alaska  99501.  Telephone: 
(907) 644-3696. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (Pub. 
L.  91-190.  as  amended),  the  NPS  has 
prepared  a  final  environmental  impact 
statement  (FEIS)  that  considers  six 
alternatives  to  establish  quotas  and 
operating  requirements  for  four  types  of 
motorized  vessels — cruise  ships  and 
tour,  charter,  and  private  vessels — 
within  Glacier  Bay  proper  and/or 
Dundas  Bay  in  Glacier  Bay  National 
Park  and  Preserve. 

Glacier  Bay  National  Park  and 
Preserve  is  located  in  Southeast  Alaska, 
approximately  65  miles  (105  kilometers) 
west  of  Juneau.  Accessible  by  boat  and 
airplane,  it  is  a  popular  destination  due 
to  its  spectacular  scenery,  tidewater 
glaciers,  wilderness,  and  wildlife. 
Vessel  quotas  and  operating 


requirements  have  been  in  effect  since 
1979.  The  need  for  the  actions 
considered  in  this  FEIS  stems  from 
legislation  enacted  in  2001,  wherein  the 
U.S.  Congress  directed  tba  Park  Service 
to  identify  and  analyze  the  possible 
effects  of  the  1 996  increases  in  the 
number  of  vessel  entries  issued  for 
Glacier  Bay  National  Park  and  Preserve 
and  set  the  maximum  level  of  vessel 
entries,  consistent  with  the  purposes 
and  values  of  the  park.  In  this  EIS.  the 
Park  Service  is  addressing  the 
continuing  demand  for  motorized  vessel 
access  into  the  park  in  a  manner  that 
assures  continuing  protection  of  park 
resources  and  values,  while  providing 
for  a  range  of  high-quality  opportunities 
for  visitors  to  the  park. 

The  six  alternatives  evaluated  in  this 
EIS  include  five  action  alternatives  and 
a  no  action  alternative.  Daily  quotas, 
seasonal  entries,  seasonal-use  days, 
quota  season,  and/or  operating 
requirements  differ  among  the 
alternatives.  Alternatives  1,2,  and  3 
would  set  vessel  quotas  and  operating 
requirements  for  Glacier  Bay  proper. 
Alternatives  4.  5.  and  6  would  set 
quotas  and  operating  requirements  for 
Dundas  Bay  as  well. 

■  Alternative  1 ,  the  no  action 
alternative,  would  maintain  the  current 
vessel  quotas,  quota  season  (June  1 
through  August  31),  and  operating 
requirements  [see  36  Code  of  Federal 
Regulations  13.65). 

Note:  the  June  1 — August  31  quota  season 
applies  to  charter  and  private  vessels  for 
daily  and  seasonal  quotas  and  to  Cruise  ships 
and  tour  vessels  for  seasonal  quotas.  The 
daily  quotas  for  cruise  ships  and  tour  vessels 
apply  year-round. 

•  Alternative  2  would  set  vessel 
quotas  in  accordance  with  those  in 
place  in  1995  and  maintain  the  current 
quota  season  and  operating 
requirements. 

•  Alternative  3  would  maintain  the 
current  vessel  quotas  and  quota  season, 
with  one  exception:  it  would  include  a 
provision  to  increase  the  seasonal  quota 
for  cruise  ships  to  a  maximum  of  two 
per  day  ever>'  day,  based  on  the  results 
of  studies  and  m.onitoring.  It  would 
maintain  the  current  operating 
requirements. 

•  Alternative  4,  the  environmentally 
preferred  alternative,  would  maintain 
the  current  daily  quota  for  cruise  ships 
and  decrease  the  daily  vessel  quotas  for 
tour,  charter,  and  private  vessels  in 
Glacier  Bay.  Seasonal  entry  quotas 
would  not  apply.  This  alternative  would 
decrease  the  number  of  seasonal  use 
days  for  cruise  ships  and  tour  and 
charter  vessels  and  increase  the  number 
of  seasonal  use  days  for  private  vessels 


in  Glacier  Bay.  The  quota  season  would 
be  May  1  through  September  30  (note: 
the  year-round  daily  vessel  quota  for 
cruise  ships  and  tour  vessels  would  be 
maintained).  Vessel  quotas  would  be 
initiated  for  charter  vessels  for  Dundas 
Bay  during  a  May  1  through  September 
30  quota  season.  Neither  cruise  ships 
nor  tour  vessels  would  be  permitted  in 
Dundas  Bay.  No  quotas  would  be 
imposed  for  private  vessels.  Operating 
requirements  would  be  modified, 

•  Alternative  5  would  maintain  the 
current  daily  quotas  and  quota  season 
for  all  four  vessel  types  in  Glacier  Bay. 
Seasonal  entr\-  quotas  would  not  apply. 
It  would  maintain  the  number  of 
seasonal-use  days  for  cruise  ships,  tour 
vessels,  and  charter  vessels  in  Glacier 
Bay  during  the  current  June  1  through 
August  31  quota  season,  but  decrease 
the  number  of  seasonal-use  days  for 
cruise  ships  during  May  and  September. 
It  would  increase  the  number  of 
seasonal-use  days  for  private  vessels 
during  the  June  through  August  quota 
season.  Quotas  would  be  initiated  for 
tour  and  charter  vessels  in  Dundas  Bay, 
and  the  quota  season  would  June  1 
through  August  31.  Cruise  ships  would 
not  be  permitted  in  Dundas  Bay  and 
tour  vessels  would  not  be  permitted  in 
the  upper  bay  (wilderness  waters)  on  a 
year-round  basis.  No  quotas  would  be 
imposed  for  private  vessels  in  Dundas 
Bay.  Operating  requirements  would  be 
modified. 

•  Alternative  6.  the  NPS  preferred 
alternative,  would  maintain  the  current 
dailv  vessel  quotas  for  Glacier  Bay. 
Seasonal  entr^'  quotas  would  not  apply. 
This  alternative  would  maintain  the 
current  seasonal  use  day  quota  for 
cruise  ships  during  the  current  quota 
season  (June-August),  but  provide  for 
possible  increases  to  a  maximum  of  two 
ships  per  day  each  day.  based  on  the 
results  of  studies  and  monitoring.  It 
would  establish  a  seasonal  use  day 
quota  for  cruise  ships  for  May  and 
September,  with  a  provision  to  increase 
the  number  of  seasonal  use  days  to  up 
to  two  per  day  each  day,  based  on  the 
results  of  studies  and  monitoring.  It 
would  maintain  the  cunent  number  of 
seasonal  use  davs  for  tour  and  charter 
vessels  and  increase  the  number  of 
seasonal  use  days  for  private  vessels 
during  the  current  quota  season.  Quotas 
would  be  initiated  for  tour  and  charter 
vessels  in  Dundas  Bay.  and  the  quota 
season  would  be  June  1  through  August 
31.  Cruise  ships  would  not  be  permitted 
in  Dundas  Bay  and  tour  vessels  would 
not  be  permitted  in  the  upper  bay 
(wilderness  waters)  on  a  year-round 
basis.  No  quotas  would  be  imposed  for 
private  vessels  in  Dundas  Bay. 
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Operating  requirfin-'nt^  wuulii  bn 
mofiified 

The  responsi')lr  i)ffic:ial  for  <i  Rernrd 
(if  D^'(•l^ion  on  th^  propnsfd  n  tmn  i , 
the  \PS  rt'giiinal  dirtM  tnr  in  Alaska. 

[)ritfii    NHjiltTiilier  J  )    Jill)  i. 
Victor  knoK. 

A'  tinti  Rftiional  Dirfctor.  Alaska. 
!FK  D'H    0.i-J5Ji)8  FiR'c!  10-3-03;  8:45  am) 

BILLING  CODE  4312-HX-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Ndininations  for  the  following 
piiiperties  being  f  onsidered  for  listing 
in  the  National  Register  were  received 
In  th'  Natimial  Park  Service  before 
September  h.  JOO^   Pursuant  to  §60.13 
lit  Jh  C.VR  part  <<i)  written  c:omments 
cnncernint;  the  ■-i'..;nifi(  ance  of  these 
profiertie-.  under  '\\''  National  Register 
( riteria  fur  e\.ihi.iti'  n  mav  be  forwarded 
b\  I'lKted  Sta!"-  t'listai  Service,  to  the 
Nation. li  Register  ot  Historic  Places. 
National  Park  Sei-vu:e.  1849  C  St..  NW.. 
2280.  Washington.  DC  20240;  by  all 
other  carriers.  NatPHMl  Re;;;.ter  of 
Historic  Places.  Natu  -nil  V  ii  k 
Service, 1201  Eye  St..  NW     rfth  floor. 
Washington  DC  2()00'^    -r  bv  ta.\.  202- 
;!71-6447   Writt(Mi  or  taxed  comments 
should  be  ^ubniitteii  b\  ()(:tober21, 
200  i 

Patrick  VV.  .Vndrui.. 

.  i  f ; ;  I ,'  Keeper  of  the  National  Register  of 
//o.'i>r;.  Places. 

COLORADO 

Boulder  County 

sham;    r  f  irni.  1341  N.  95th  St.,  Lafayette, 

HAWAII 

Hawaii  County 

(  t'litral  Intermediate  School.  1302  Queen 
Emma  St..  Honolulu,  03001049 

Honolulu  County 

Kreye  House.  2714  Aolani  Place,  Honolulu. 
o^ooio.sn 

Kauai  (a)untv 

kdUd  1  Belt  Road — North  Shore  section.  HI 

'ifvll 

Pnnceyille.  03001048 
IOWA   . 
.Muscatine  County 

Pine  -Mills  Ciernun  Methodist  Episcopal 
Charr  h.  180th  St   and  Verde  Ave.. 
Mum  dime.  0)001051 


MISSOl  Rl 

Atchison  County 

Thompson- -t;am|ihell  I'dnnslead.  2iS.")7'4  MO 
U.  l.,int;cii)n  0,t()010.'>(. 

|a<  kson  (.'ounty 

Bid!  ksti.ne  H.il.'i    HI"  Ch'Tu  St.. 
Kdnsdsi.iiv   (Mooiir.- 

KnighW  \\  illidin  Hdkrr  diid  Mar\ .  iiuuse. 
3534  Walnut  Si 
Kansas  Catv.  o:i(i(il(r)4 

Majestic  .\|aiUiiints.  (Colonade  Apar!!n»'i;i 
Buildings  ol  Kansas  Citv.  MO  .MPS!  701- 
707  Benton  Blv,i     Kansas  (:il\ .  Oi0010.T.i 

Triangle  Batter\  and  Sei  vu  e  Company 
Budding.  3001-03  Ciillham  Rd.,  Kansas 
City.  03001058 

Vaccaro.  )oe.  Soda  Water  Manufacturing 
Company  Building.  918-',)22  E.  5tli  St.. 
Kansas  City.  03001055 

St.  Lnuis  Countv 

Orrville  Historic  District.  52b  amd  538 
Eatherton  Rd..  Wildwood.  03001053 

SOI   ni  (  AKOI.INA 

Saluda  (.ounty 

.Spaiin  .Mtthudist  Chun:h  and  Cemetery  .  150 
Church  St..  Ward.  03001059 

WEST  VIR(;iMA 

Mason  County 

Smithland  lajm.  US  35  bet.  Lower  Nine  Mile 
Rd.  and  Lower  Five  Mile  Rd..  Henderson. 
03001061 

Mercer  County 

Mercer  Street  Historic  District,  Mercer  Si   bet 
North  First  St.  and  North  St.,  Princeton, 
03001060 

A  request  for  a  MOVK  has  been  made  for 
the  following  resource: 

MISSOl 'R I 

Callaway  County 

Pitchar  Store.  8513  Pitcher  Rd..  Fulton 
vicinity.  01000235 

(PR  Dor   ri3    2520<1  Filed  10-3-03;  8  45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Noiiiiii  itioiis  tor  the  iollowing 
properties  being  I  onsidered  for  listing 
in  the  Nation.d  Register  were  re(.(i\ed 
li'.  tile  Niiionai  Park  Ser\i(  e  before 

Septeiui'ei   .Ml.  JOOi 

Pursuant  to  t^hD.l.i  of  3h  CFR  part  M) 
written  (.oninients  com  erning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  by  United 
States  Postal  vService.  to  the  National 
Register  of  Historic  Places.  N-ation.d 
Park  Service,  1849  C  St,  NW.,  2280, 


Washington,  DC  20240:  by  all  other 
carriers.  National  Register  of  Historic 
Places.  National  Park  Service.  1201  Eve 
St.  NW.,  8th  floor,  Washington  DC 
2000.5;  or  by  fax.  202-371-6447.  Written 
or  faxed  comments  should  be  submitted 
bvOi:tober  21.  2003. 

Carol  0.  Shull, 

Keeper  n/  the  Satiunal  Rei^ister  ot  Ifislohc 
Places 

ARKANSAS 

Garland  County 

l'()r(i\(  e — Ricks  Hduse  Historii   District,  1501 
P.'.rk  .\ve     Hot  Spruigs.  (I.U)01098 

GEORGIA 

Fulton  County 

PuvlmonI  Park  .Apartments.  26b  11th  St., 
All.iii'a.  IHOOl  104 

OHIO 

Butler  County 

spread  Eagle 'lavern — Conrev,  lames  D., 
House.  '1797  Cincinnati-Columbus  Rd., 
Cincinnati.  0:;001 100 

Cuyahoga  County 

i:erlett  Building.  l<)23-iFi  Eiiclici  Ave.. 

Cleveland.  O.UIOI  101 
.National  Town  and  C^og^itrv  Club,  2401 

Euclid  .Ave  .  Cleveianii,  03001102 

Greene  County 

C   N.  \  I   IJe[)drInienl  Power  Hcusi'.  (^'ntial 
State  rniversitx  C^dinjjus,  Willierlorce, 
OHIO  1099 

TEXAS 

I'ravis  County 

Oakldnd  CemeterN  .\nne\.  [East  .Austin  MRA] 


.Austin   03001  103 


1601  C:()mal  St 

WTOMING 

Park  C.(junl\ 

.\bsarokd  Muunlcun  Lodge.  (Uade  Ranches 
aleng  the  \'elio\vstune  Highway  in  the 
Shoshone  National  Forest)  1231  North  i'ork 
H'.v\.  Co.h.  (13001105 

Elephant  Head  Lodge,  (Dude  Ranches  alone 
the  'V'ellowstone  Highwa\  in  the  Shoshone 
National  Forest)  1 170  North  Fork  Hwv.. 
C:c.(i\.  03001  10" 

(T,-)l'i  (!reek  Lodge.  (Dude  Ranches  along  the 
■*!  fllowslone  Highwdv  in  the  Shoshone 
Nalional  Forest)  995  E.  Yellowstone  Hwv.. 
Codv. 03001108 

Keii  Star  Lodge  and  Sawmill,  (Dude  Ran(;hes 
along  the  Yellowstone  Highwa\  in  the 
Shoshone  National  Forest)  349 
Yellowstone  Hwy.,  Cody,  03001 106 

UK  Doc.  03-23210  Filed  10-3-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  Nationed  Park  Service  before 
September  13,  2003. 

Pursuant  to  §  60.13  of  36  CFR  part  60 
written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  by  United 
States  Postal  Service,  to  the  National 
Register  of  Historic  Places,  National 
Park  Service.  1849  C  St.,  NW.,  2280, 
Washington,  DC  20240;  by  all  other 
carriers,  National  Register  of  Historic 
Places,  National  Park  Service,  1201  Eye 
St.  NW..  8th  floor.  Washington  DC 
20005;  or  by  fax,  202-371-6447.  Written 
or  faxed  comments  should  be  submitted 
by  October  21.  2003.  ^ 

Carol  D.  Shull, 

Keeper  of  the  National  Register  of  Historic 
Places. 

CAUFORNIA  ' 

Plumas  County 

Drakesbad  Guest  Ranch.  Head  of  Warner 
Creek  Valley,  Lassen  Volcanic  National 
Park,  Chester,  03001062 

Tulare  County 

Mineral  King,  Mineral  King  Rd.  Sequoia 
National  Park,  Mineral  King,  03001063 

LOUISIANA 

Rapides  Parish 

Pegram  Plantation  House,  881  Chickamaw 
Rd.,  Lecompte,  03001064 

MISSOURI 

Greene  County 

Woods — Evertz  Stove  Company  Historic 
District.  Area  bounded  by  N.  Jefferson 
Ave..  E  Phelps  St.,  N.  Robberson  Ave.  and 
E.  Tampa  St.,  Springfield,  03001071 

Ozark  County 

Harlin,  John  Conkin  and  Clara  Layton, 
House,  403  Harlin  Dr.,  Gainesville, 
03001065 

St.  Louis  Independent  City 

Hotel  Jefferson,  415  N.  Tucker  Blvd.,  St. 
Louis  (Independent  City).  03001066 

NEVADA 

Humboldt  County 

Martin  Hotel,  94  W.  Railroad  St., 
Winnemucca,  03001067 

OREGON 

Multnomah  County 

New  Imperial  Hotel,  400  SW  Broadway. 
Portland,  03001068 


RHODE  ISLAND 
Providence  County 

Edgswood  Historic  District — Taft  Estate  Plat, 
Roughly  bounded  by  Windsor  Rd, 
Narragansett  Bay,  Circuit  Dr.  and  Broad  St. 
Cranston.  03001069 

SOUTH  DAKOTA 

Brookings  County 

Singsaas  Lutheran  Church,  19716  487th  Ave., 
Lake  Hendricks  Township,  03001070 

Codington  County 

Beskow  Bam,  15689  456th  Ave.,  South 

Shore,  03001072 
Puhlman  Farm,  44350  176th  St.,  Hazel, 

03001075 

Hughes  County 

Harrold  School,  (Schools  in  South  Dakota 
MPS)  206  S.  Nixon  Ave.,  Harrold. 
03001073 

Kingsbury  County 

Lake  Reston  High  School.  (Schools  in  South 
Dakota  MPS)  300  1st  St.,  NT.  Lake  Preston, 
03001074 

TENNESSEE 

Davidson  County 

Craig,  Mrs.  Edward  B.,  House,  (Forest  Hills, 
Tennessee  MPS)  1418  Chickering  Rd., 
Forest  Hills,  03001078 

Dudley,  Guildfor,  Sr.  and  Anne  Dallas. 
House,  (Forest  Hills,  Tennessee  MPS)  5401 
Hillsboro  Pike,  Forest  Hills,  03001080 

Houston  Jr..  P.D.,  House,  (Forest  Hills, 

Tennessee  MPS)  5617  Hillsboro  Pike, 

Forest  Hills,  03001081 
Kennedy  Jr.,  Thomas  P.,  House,  (Forest  Hills, 

Tennessee  MPS)  6231  Hillsboro  Pike. 

Forest  Hills,  03001079 
Martin,  Richard  E.,  House,  (Forest  Hills, 

Tennessee  MPS)  30  Castlewood  Court, 

Forest  Hills,  03001083 
Neuhoff,  Henr>',  House,  (Forest  Hills, 

Tennessee  MPS)  1407  Chickering  Rd  , 

Forest  Hills.  03001077 
Pilcher,  Dr.  Cobb,  House,  (Forest  Hills. 

Tennessee  MPS)  5335  Stanford  Dr.,  Forest 

Hills,  03001082 

VIRGINIA 

Albemarle  County 

Birdwood.  500  Birdwood  Dr.,  Charlottesville, 
03001094 

Bon  Homme  County 

Thompson  House,  (Federal  Relief 
Construction  in  South  Dakota  MPS)  30985 
421st.  Ave..  Springfield,  03001076 

Charlottesville  Independent  City 

Montebello,  1700  Stadium  Rd., 
Charlottesville  (Independent  City), 
03001085 

Sunnyside,  2150  Barracks  Rd.,  Charlottesville 
(Independent  City),  03001086 

Colonial  Heights  Independent  City 

Conjurer's  Neck  Archeological  District, 
Address  Restricted,  Colonial  Heights 
(Independent  City),  03001090 


Dinwiddie  County 

Petersburg  Breakthrough  Battlefield  Historic 
District  at  Pamplin  Historical  Park,  6125 
Boydton  Plank  Rd..  6619  Duncan  Rd., 
Petersburg,  03001095 

Fairfax  County 

Green  Spring,  4601  Green  Spring  Rd., 
Alexandria,  03001089 

Fluvanna  County 

Gum  Creek,  1317  Stage  Jimction  Rd.. 
Columbia,  03001084 

Giles  County 

Walker's  Creek  FVesbvterian  church,  Walker's 
Creek  Valley  Rd.,  Pearisburg,  03001088 

King  George  County 

Nansattico  Archeological  Site,  Address 
Restricted,  Index,  03001091 

Pulaski  County 

Spring  Dale.  Address  Restricted,  Dublin, 
03001087 

Roanoke  County 

McViftv  Home,  601  W.  Main  St.,  Salem, 
03001092 

Rockbridge  County 

Lylburn  Downing  School.  300  Diamond  St., 
Lexington.  03001093 

Russell  County 

Quillen,  Stephen  B..  House.  149  Church  St.. 
Lebanon, 03001096 

Southampton  County 

Simmons — Sebrell — Camp  House,  Zebulon 
Simmons  Tract,  Courtland,  03001097 

[FRDoc.  03-25211  Filed  10-3-03;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  tlie  National 
Cooperative  Research  and  Production 
Act  of  1993— National  Shipbuilding 
Research  Program 

Notice  is  hereby  given  that,  on 
September  12.  2003,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Advanced  Technology  Institute  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  the  membership  of  the 
Executive  Council  of  the  National 
Shipbuilding  Research  Program 
("NSRP")  and  in  the  nature  and 
objectives  of  the  program.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
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\T  Halter  Marine.  Inc..  Gulfport.  MS.  a 
subsidiarv  of  Vision  Technolof^ies.  Inc  . 
has  been  removed  as  a  party  from  this 
venture.  The  general  area  of  planned 
dc:tivitv  of  the  N'.SRP  is  to  establish 
(:ollaborati\e  reseanh  efforts  of  limited 
duration  to  manage  and  focus  national 
shipbuildini;  researi;h  and  de\elopment 
finidini;  "U  technologies  that  will  reduc:e 
the  (  ost  of  warship^  to  the  Navv.  and 
t'st<ibli>h  r  .S   international  shipbuilding 
((impetitivt'iiess.  This  includes  the 
a>ses^ment  of  product  design  and 
material  technologies  and  provides  a 
collaborative  forum  to  .nifirnvo  business 
and  acquisition  (irocesses. 

\o  other  changes  have  been  made  in 
either  the  membership  or  planni'd 
activit\  of  the  group  research  project. 
Membershif)  m  this  group  research 
project  reniain>  open,  and  Advanced 
Technologv  Institulf  intends  to  file 
additional  written  notification 
disclosing  all  (  h.ingfs  in  membership. 

On  March  \V  !4^m.  Advanced 
Technologv  In>titut"  filed  its  original 
notification  fur  the  .National 
Shipbuilding  Research  Program 
pursuant  to  section  ti(a)  of  the  Act.  The 
Department  of  justice  published  a  notice 
in  th*^  Federal  Register  pursuant  to 
section  B(b)  of  the  .\(  t  on  [anuarv  29, 
iq99  (64  FR47()H) 

The  last  notification  was  tiled  v\ith 
the  Department  on  January  1.5.  JOO'^   .A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6'b)  (jf  the 
Act  on  March  J.  2003  (68  FR  100:}3)  A 
Correction  Notice  was  published  in  the 
Federal  Register  on  .\pril  24.  2001  IBM 
FR  201 74j 

Dorothy  B.  Fountain. 

Deputy  Director  of  Operations.  Antitrust 

Division 

(FR  L)o(    (H-J52()6  Filed  10-3-03:  8:45  ami 

BILLING  CODE  4410-11-M 


DEPARTME^f^  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

Spptember  Jl).  20(1  i 

The  Department  of  Labor  IDOL)  has 
submitted  the  following  public 
information  collection  r^npiests  (ICRs)  to 
the  (Office  of  Management  and  Budget 
(OMB)  for  review  and  approv.il  in 
accordance  with  the  Paperwork 
Reduction  .-Kct  of  1495  (Pub   I.    104-1  L 
44  I'.S  ('.  chapter  35).  .A  (  opv  of  each 
individual  I(>R.  with  applicable 
supporting  documentation,  mav  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  ducumentatiLm.  t:ontact 


Darrin  King  on  202-693^129  (this  is 
not  a  toll-free  number)  or  e-Mail: 
kuii;  darnn^dol  i^ov 

(Comments  should  be  sent  to  Office  of 
Information  and  Regulatorv  Affairs. 
Attn:  OMB  Desk  Officer  for  the 
Oct  upational  Safetv  and  Health 
Administration  (OSHA).  Office  of 
Management  and  Budget.  Room  1023S. 
Washington.  DC  20,503  (202-.<9.5-731fi  / 
this  is  not  a  loll-free  number),  within  30 
days  from  the  date  i if  this  [)ubli(.ation  in 
the  Federal  Register 

I'he  OMB  Is  partH  ularU  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  iiifoniiation  is  necessary 
for  the  proper  performance  of  the 
furu. turns  of  the  ageiu  v.  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluat^^  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  I  olUMtion  of  information, 
including  tlie  \.ilidil\  of  the 
methodologv  and  assumptions  used. 

*  Lnhance  the  qu.ilitv .  utilitv .  and 
clarity  of  the  information  to  be 
collecteil;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  autom.ited. 
electronic,  mei  h.inical.  or  other 
technological  i  ollection  techniques  or 
'ifher  lorins  of  information  technology. 
e,g  .  [)erniitting  t>h'itroni(   submission  of 
respon.ses 

Agencv  Occupational  Safety  and 
Health  .Administration 

Typt'  of  Hnu'w  F.xtension  of  a 
currentlv  approved  collection. 

T;f/e:  Ethylene  Oxide  (EtO). 

OMB  \umber-  1218-01  OH. 

Ftvqut'ncy  On  occasion;  Quarterly; 
■Semi-annually;  and  Annually. 

Affrctfd  Public:  Business  or  other  for- 
profit;  Federal  Government;  and  State, 
io(  al.  or  trifial  government. 

Xumber  of  Rt^spondents:  5,667. 

i\'umbpr  nf  Annual  Rt'spnnses: 
252.345 

Estimuti^d  Time  Per  Response:  Varies 
from  5  minutes  to  2  hours. 

Total  Burden  Hours:  43.972. 

Total  Annualized  capital /startup 
costs:  SO. 

Total  annual  costs  I  operating/ 
maintaining  systems  or  [lurchasing 
sf-n/res;  $6,582,909 

Description:  The  information- 
collection  requirements  specified  in  the 
Ethylene  Oxide  (EtO)  Standard  (29  CFR 
1410  1047)  protei  t  ernplovees  from  the 
adverse  health  effei;ts  that  may  result 
from  their  exposure  to  EtO  The  major 
intormation-( ollection  retpiirements  of 
the  LtO  .Standarti  include  notifying 


employees  of  their  EtO  exposures, 
implementing  a  written  compliance 
program,  providing  examining 
physicians  with  specific  information, 
ensuring  that  employees  receive  a  copy 
of  their  medical-examination  results, 
maintaining  employees'  exposure- 
monitoring  and  medical  records  for 
specific  periods,  and  providing  access  to 
these  records  by  OSHA.  the  National 
Institute  for  Occupational  Safety  and 
Health,  the  affected  employees,  and 
their  authorized  representatives. 

.-^genry:  Occupational  Safety  and 
Health  Administration. 

Type  of  Review:  Extension  of  a 
currently  approved  collec:tion. 

Title:  4,4  -Methylenedianiline 
C:onstruction— 29'CFR  1926.60. 

OMB  .\umber:  1218-0183. 

Frequency:  On  occasif)n;  Quarterly; 
Semi-annually;  and  Annually. 

Affeited  Public:  Business  or  other  for- 
profit;  Federal  Ciovernment;  and  State, 
local,  or  tribal  government. 

\umber  of  Respondents:  66. 

Xuinber  of  Annual  Responses:  3.962. 

Estimated  Time  Per  Response:  Varies 
from  1  minute  to  2  hours. 

Total  Burden  Hours:  1.609. 

Total  Annualized  capital/startup 
costs:  SO. 

Total  annual  costs  loperating/ 
maintaining  svstems  or  purchasing 
ser\icesl:SmA37. 

Description:  The  purpose  of  29  CFR 
1926.60  and  its  information  collection 
requirements  is  to  provide  protection  for 
employees  from  adverse  health  effects 
associated  with  occupational  exposure 
to  4,4'-Methylenedianiline.  Employers 
must  monitor  exposure,  keep  employee 
exposures  within  the  permissible 
exposure  limits,  provide  employees 
with  medical  examinations  and  training, 
and  establish  and  maintain  employee 
exposure-monitoring  and  medical 
records. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  4,4  -Methylenedianiline  General 
Industry— 29  CFR  1910.1050. 

OMBXumber:  1218-0184. 

Frequency:  On  occasion;  Quarterly; 
Semi-annually;  and  Annually. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  and  State, 
local,  or  tribal  government. 

Number  of  Respondents:  15. 

\'umt)er  of  Annual  Responses:  581. 

Estimated  Time  Per  Response:  Varies 
from  1  minute  to  2  hours. 

Total  Burden  Hours:  295. 

Total  Annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $19,037. 


K.T7t  O 
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Description:  The  purpose  of  29  CFR 
1910.1050  and  its  infonnation  collection 
requirements  is  to  provide  protection  for 
employees  from  adverse  health  effects 
associated  with  occupational  exposure 
to  4,4'-Methylenedianiline.  Employers 
must  monitor  exposure,  keep  employee 
exposures  within  the  permissible 
exposure  limits,  provide  employees 
with  medical  examinations  and  training, 
and  establish  and  maintain  employee 
exposure-monitoring  and  medical 
records. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Electrical  Protective  Equipment 
(1910.137)  and  Electric  Power 
Generation,  Transmission,  and 
Distribution  (1910.269). 

OMB  Number:  1218-0190. 

Frequency:  On  occasion;  Semi- 
annually; and  Annually. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions; 
Federal  Government;  and  State,  local,  or 
tribal  government. 

Number  of  Respondents:  12,195. 

Number  of  Annual  Responses: 
548,886. 

Estimated  Time  Per  Response:  Varies 
from  1  minute  to  15  minutes. 

Total  Burden  Hours:  22,685. 

Total  Annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  Under  29  CFR 
1910.137(b)(2)(xii),  employers  must 
certify  that  the  electrical  protective 
equipment  used  by  their  employees 
passed  the  tests  specified  in  paragraphs 
(b)(2)(viii),  (b)(2)(ix).  and  {b)(2)(xi)  of  the 
standard.  The  certification  must  identify 
the  equipment  that  passed  the  tests  and 
the  dates  of  the  tests.  This  provision 
helps  ensure  that  electrical  protective 
equipment  is  reliable  and  safe  for 
employee  use  and  will  provide  adequate 
protection  against  electric  shock.  In 
addition,  certification  helps  OSHA  to 
determine  if  employers  are  in 
compliance  with  the  equipment-testing 
requirements  of  the  standard. 

Section  1910.269(a)(2)(vii)  requires 
employers  to  certify  that  each  employee 
received  the  training  specified  in 
paragraph  (a)(2)  of  the  standard. 
Employers  must  provide  certification 
after  an  employee  demonstrates 
proficiency  in  the  work  practices 
involved.  This  certification  requirement 
helps  employers  monitor  the  training 
their  employees  received  and  helps 


OSHA  determine  if  employers  provided 
the  required  training  to  their  employees. 

Ira  L.  MUls, 

Departmental  Clearance  Officer. 

(FR  Doc.  03-25268  Filed  10-3-03;  8:45  am) 

BILUNG  CODE  4510-23-P 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Proposed  Extension  of  information 
Coliection  Request  Submitted  for 
Pubiic  Comment;  Employee  Benefit 
Plan  Claims  Procedures  Under  ERISA 

AGENCY:  Employee  Benefits  Security 
Administration,  Department  of  Labor. 
action:  Notice. 


SUMMARY:  The  Department  of  Labor,  an 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearanoe  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PR.\ 
95).  This  program  helps  to  ensure  that 
requested  data  can  be  provided  in  the 
desired  format,  reporting  burden  (time 
and  financial  resources)  is  minimized, 
collection  instriunents  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employee  Benefits  Security 
Administration  is  soliciting  comments 
on  the  proposed  extension  of  the 
information  collection  request  (ICR) 
incorporated  in  regulations  pertaining  to 
Employee  Benefit  Plan  Claims 
Procedures  under  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA). 

A  copy  of  the  (ICR)  can  be  obtained 
by  contacting  the  individual  shown  in 
the  ADDRESSES  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  shown  in  the 
ADDRESSES  section  on  or  before 
December  5,  2003. 
ADDRESSES:  Gerald  B.  Lindrew, 
Department  of  Labor,  Employee  Benefits 
Security  Administration,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  (202)  693-8410,  FAX  (202) 
693-4745  (diese  are  not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  503  of  ERISA  provides  that, 
pursuant  to  regulations  promulgated  by 


the  Secretary  of  Labor,  each  employee 
benefit  plan  shall  provide  notice  in 
writing  to  any  participant  or  beneficiary 
whose  claim  for  benefits  under  the  plan 
has  been  denied.  This  notice  must  set 
forth  the  specific  reasons  for  the  denial 
and  must  be  written  in  a  manner 
calculated  to  be  understood  by  the 
claimant.  Plans  must  also  afford  a 
reasonable  opportunity  for  a  participant 
or  beneficiar\'  whose  claim  has  been 
denied  to  obtain  a  full  and  fair  review 
of  the  denial  by  the  appropriate  named 
fiduciary. 

The  Department  first  issued 
regulations  pertaining  to  claims 
procedures  in  1977.  These  procedures 
were  subsequently  amended  by  a  Notice 
of  Final  Rulemaking  published  on 
November  21,  2000  (65  FR  70246).  The 
regulatory  provisions  pursuant  to  ERISA 
section  503  are  codified  at  29  CFR 
2560.503-1.  These  regulations  require 
the  establishment  of  reasonable  claims 
procedures,  and  describe  the  timing  and 
content  of  notices  and  disclosures  that 
will  be  deemed  to  constitute  part  of  a 
reasonable  claims  procedure. 

II.  Review  Focus 

The  Department  of  Labor 
(Department)  is  particularly  interested 
in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodolog}'  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submissions 
of  responses. 

ni.  Current  Actions 

The  Office  of  Management  and 
Budget's  (OMB)  approval  of  this  ICR  is 
scheduled  to  expire  on  November  30. 
2003.  After  considering  comments 
received  in  response  to  this  notice,  the 
Department  intends  to  submit  the  ICR  to 
OMB  for  continuing  approval.  No 
change  to  the  existing  ICR  is  proposed 
or  made  at  this  time. 

Agency:  Employee  Benefits  Security 
Administration,  Department  of  Labor, 
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Title:  Employee  Benefit  Plan  Claims 
Procedures  under  ERISA. 

Tvpe  of  Review  E.xtension  of  a 
currently  approved  collection  of 
mformation 

UMB  \umber  1210-005,1 

Affected  Public  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions 

Respondents  6,700,000 

Responses   118.000.000 

Estimated  Total  Burden  Hours 
3,33,000 

Estimated  Total  Burden  Cost 
(Operating  and  Maintenance): 
890,000,000. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  informatirm  (ollection 
request;  thev  will  also  become  a  matter 
of  public  record. 

Dated:  September  W   JOOi, 
Gerald  B.  Lindrew. 
Deputy  Director.  Office  of  Policy  and 
Research.  Employee  Benefits  Security 
Admmisiration. 

[FR  Doc  03-25267  Filed  10-3-03;  8:45  am] 
b;lung  code  4510-29-p 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Collection:  Comment 
Requested 

AGENCY:  Employment  ami  Training 
Administration.  Labor. 
action:  Notice 


SUMMARY:  .\s  part  of  its  efforts  to  reduce 
paperwork  and  respondent  burden  the 
Department  of  Labor  (  on(iuc:ts  a  pre- 
clearance  consultation  program  to 
provide  the  general  public  and  other 
interested  parties  with  an  opportunitv  to 
comment  on  pmpcised  and  or 
contmuinE;  collef  tions  of  informatum  m 
acc:ordan(  e  with  the  Paperwork 
Reduttain  .-\ct  of  144,t  (PRAM.'d;  44 
L'  S.C.  3056(c)(2)(Aii.  This  prograiii 
helps  ensure  that  requested  infnrmatinn 
IS  provided  in  the  desired  format,  the 
reportint;  burden  (time  and  financial 
resources)  is  minimized.  coUec  tion 
instruments  are  understood  diiii  tlu' 


impact  of  the  collection  requirements  on 
respondents  can  be  assessed.  Currently, 
the  Employment  and  Training 
Administration  (ETA)  is  soliciting 
comments  on  the  proposed  extension  of 
the  existing  reporting  forms  for  the 
.Senior  Ccmimunitv  Service  Employment 
Program  (SCSEP). 

The  ETA  is  currently  preparing 
regulations  that  will  implement  the 
Older  Americans  Act  Amendments  of 
2000.  When  final,  these  regulations  will 
ha\e  a  profound  impact  on  the  .SCSEP 
and  will  dramatically  alter  the  program 
reporting  requirements  while 
establishing  performance  measurement 
and  sanction  systems.  The  new  system 
and  the  accompanying  forms  will  not  be 
ready  for  several  months.  Meanwhile, 
the  Offic  e  of  .Management  and  Budget's 
(OMB)  approval  of  the  prt^sent  reprjrting 
system  will  expire.  In  order  to  be  in 
complian(  e  with  the  Paperwork 
Reduction  .Act  the  ETA  proposes  to 
extend,  without  significant  change,  use 
of  the  existing  report  forms  for  12 
months 

DATES:  Written  (  oinmeiits  must  be 
received  on  or  befure  Dec  eniber  ,5.  2003. 

FOR  FURTHER  INFORMATION  COTACT:  Ria 

Moore  Benedict.  IS.  Department  of 
Labor.  Division  of  Older  Worker 
Programs.  Employment  and  Training 
Administration,  Room  S-,5205,  200 
Constitution  Ave.  NW.,  Washington.  DC 
20210.  Telephone  number  (202)  693- 
3198  (This  Is  not  a  toll  free  number);  fax 
(202)  693-.!H17 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  SCSEP  i.s  authorized  by  Publu 
Law  106-105.  Title  V  of  the  Older 
Americans  Act  (OA.\)  Amendments  of 
2000.  "Community  .StT\  ice  Employment 
for  Older  Americans."  The  information 
c:olle(  ted  for  the  Stl.SEP  is  used  to 
administ(!r  this  program  of 
approximately  .S445  million  which 
stirves  nearly  100. OOU  people  each  year. 
The  Department  uses  thrt-e  reports  to 
administer  this  program.  These;  reports 
are;  a  ipiarterly  report  of  program 
[)erfortnance  data,  the  Quarterly 
Progress  Report  (ET.\  ."iMO),  a  cjuarterlv 
report  of  financial  information.  The 
Financial  Status  Report  (SF  269).  and  an 


Equitable  Distribution  Report  (ETA 
8705)  showing  the  distribution  of 
program  positions  by  county  within 
each  State.  In  addition  a  notice,  in  the 
form  of  a  poster,  is  included  in  the 
package  as  a  required  at  QAA  section 
502(b)(l)(P)  (allowable  political 
activities). 

II.  Desired  Focus  of  Comments 

The  Department  of  Labor  is 
particularly  interested  in  comments 
that: 

•  Evaluate  whether  the  proposed 
collection  is  necessary  for  the  collection 
of  appropriate  information  on  SCSEP 
activities; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  collected  information;  and 

•  Minimize  the  collection  burden  for 
those  who  do  the  reporting,  including 
the  use  of  appropriate  electronic, 
mechanical  or  other  technology. 

III.  Current  Actions 

This  collection  of  program  and 
financial  information  continues  to  be 
needed  to  assure  that  the  requirements 
of  Title  V  of  the  Older  Americans  Act 
are  met.  The  extension  of  these  forms 
will  allow  coverage  while  the  new 
reporting  system  and  performance 
measures  are  developed. 

Type  of  Review:  Extension  (Without 
Significant  C'hange). 

Agency:  Employment  and  Training 
Administration. 

Title:  The  Senior  Community  Service 
Employment  Program  Reporting 
Package. 

OMB  So  :  120.5-0040. 

Form  So.:  ETA  8705,  ETA  5140.  SF 
269,  424  and  424A. 

Record  Keeping:  Agencies  maintain 
records  for  3  years  after  the  grant  period 
end. 

Affected  Public:  Non-profit 
organizations  state  and  local 
governments. 

To/(j/  Respondents:  69. 

Frequency:  Annually  or  Quarterly  as 
needed. 


HOUR  Burden  for  Standard  Forms  and  SCSEP  Specific  Forms 


Form 

Total  re- 
spondents 

Frequency 

Total  re-           Average 

I^ItLL           time  per         Burden  tirs. 

sponses             ^j;^ 

Quarterty  Progress  Report  ETA  5140     

69    Quarterly 

55     Annuallv      

276  ,                     8                ?  ?Ofl 

Equitable  Distribution  report  ETA-8705   

55                    12 

69                      .5 

660 

Poster  (allowable  political  activities)  

69 

N  A      

35 

<;771A 
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HOUR  Burden  for  Standard  Forms  and  SCSEP  Specific  Forms— Continued 


Form 


Total  re- 
spondents 


Frequency 


Total  re- 
sponses 


Average 

time  per 

hours 


Burden  hrs. 


Total  ETA  Forms  Activity  

69 

Varies  

400 

'V) 

8 
40 

2  903 

69 

Quarterly  and  Final  

Financial  Status  Reporl  (SF-269)  

345 
69 

2  760 

SF  424,  424  A,B  

69 

Annuallv  .     

2  760 

t 

SF  Forms 

69 

Quarterly  and  Final  

414 

5  520 

Total  ETA  &  SF  Reports 
^  Varies. 


69    Vanes 


814 


8.423 


Crjmments  submitted  in  response  to 
this  request  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
.Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  bpcnme  a  matter  of  public  record. 

(Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Datt'ti  Ot  tuber  1,  2003. 
David  Dye, 

Dppiitv  Assistant  Secretary'  for  Employment 
and  Training. 
iFR  Doc.  03-25287  Filed  10-.3-03;  8:45  ami 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

National  Advisory  Committee  on 
Ergonomics,  Call  for  Abstracts 

AGENCY:  Occupational  Safety  and  health 
Administration  (OSHA),  Labor 
ACTION:  Notice 


SUMMARY:  The  National  Advisory 
Committee  on  Ergonomics  (NACE)  is 
part  of  the  Secretary's  comprehensive 
approach  to  ergonomics  designed  to 
quickly  and  effectively  address 
musculoskeletal  disorders  (MSDs)  in  the 
workplace.  The  committee  has 
recommended  that  a  symposium  be 
convened  to  address  current  and  project 
research  needs  and  efforts  relating  to 
ergonomics,  entitled  Musculoskeletal 
and  Neurovascular  Disorders — The 
State  of  Research  Regarding  Workplace 
Etiology  and  Prevention.  NACE  will  use 
proceedings  from  the  symposium  to 
make  recommendations  to  advance 
OSHA's  agenda  of  reducing  the 
incidence  of  Musculoskeletal  Disorders 
(MSDs)  in  the  workplace.  This  notice 
announces  a  call  for  abstracts. 


DATES:  Abstract  submissions  are  due 
November  5,  2003.  The  symposium  will 
be  held  on  January  27.  2004,  in 
conjunction  with  the  NACE's  fourth 
meeting. 

ADDRESSES:  The  symposium  will  be 
held  in  Washington,  DC.  Submit 
abstracts,  comments,  or  statements  in 
response  to  this  notice  to  Mary  Ann 
Garrahan,  Director,  Office  of  Technical 
Programs  and  Coordination  Activities. 
OSHA.  U.S.  Department  of  Labor.  Room 
N-3655,  200  Constitution  Avenue,  N\V.. 
Washington,  DC  20210.  Phone:  (202) 
693-2144;  Fax (202) 693-1644. 
FOR  FURTHER  INFORMATION  CONTACT: 
OSHA,  Office  of  Communications, 
Room  N-3647,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210;  Phone:  (202) 
693-1999. 

SUPPLEMENTARY  INFORMATION:  NACE  was 
chartered  for  a  two-year  term  on 
November  27,  2002,  to  provide  advice 
and  recommendations  on  ergonomic 
guidelines,  research,  and  outreach  and 
assistance.  As  part  of  the  charter,  NACE 
will  provide  OSHA  with  current  and 
projected  research  needs  and  efforts 
relating  to  ergonomics.  In  order  to 
provide  information  on  known  research 
gaps,  NACE  has  asked  that  a  symposium 
be  convened  to  enable  its  members  to 
hear  from  experts  in  the  field  or 
ergonomics.  Published  reseaichers  arc 
invited  to  submit  abstracts  on  known 
research  gaps  relating  to  critical  issues 
of  and  barriers  to  moving  forward  in  the 
prevention  of  Musculoskeletal  Disorder.s 
(MSDs),  highlighting  research  issues 
that  will  help  move  the  science  into  th>^ 
applied  world 

Abstracts  should  focus  on  the  state  of 
the  data-driven,  scientific  research 
concerning  the  relationship  between  the 
workplace  and  MSDs  such  as 
definitions  and  diagnoses,  cause  and 
work-relatedness,  exposure- response 
relationships.  inter\'ention  studies,  and 
study  design  (including  research 
methodology).  Researches  are  expected 
to  report  on  approved  peer  reviewed 


research  proposals  or  work  that  has 
been  published  in  peer  reviewed 
journals.  Abstracts  should  be  no  more 
than  600  words,  and  should  include  a 
page  of  references  with  a  copy  of  the 
first  page  or  each  article  that  is  cited,  if 
applicable.  Abstracts  should  clearly 
state  the  topic  of  the  paper,  research 
objective,  relevant  findings,  and 
conclusion.  An  abstract  tem.plate  is 
available  at  http://ww\\. osha.gov/SLTC/ 
ergonomics/natadviscomm.htinl. 
Researchers  should  also  submit  a 
curriculum  vitae.  Please  submit  a  hard 
copy  and  disk  of  all  abstract  submissi(jn 
by  November  5,  2003  to  Mary  Ann 
Garrahan,  Director,  Office  of  Technical 
Programs  and  Coordination  Activities, 
OSHA,  U.S.  Department  of  Labor.  Room 
N-3655,  200  Constitution  Avenue,  NW., 
Washington.  DC  20210.  Phone:  (202) 
693-2144;  Fax (202) 693-1644. 

The  symposium  will  take  place  in 
conjunction  with  NACE's  January 
meeting  in  Washington.  DC.  The  format 
of  the  symposium  will  be  a  one-day 
panel  discussion  expecting  to  consist  of 
up  to  four  90-minute  sessions.  Between 
six  and  twelve  speakers  will  be  invited 
to  give  a  short  presentation  each. 
Speakers  will  comprise  into  discussion 
panels.  A  question  and  answer  period 
will  follow,  allowing  for  discussion 
among  the  panel  members  and  NACE 
members. 

For  additional  information  on  NACE 
ajid  its  objective,  visit  http:// 
u'ww. osha.gov/SLTC/ergonomics/ 
natadviscomm.htinl. 

.\ufhoritv:  This  notice  was  prepared  under 
l!ie  direction  of  lohn  L.  Hen.shaw.  .\ssistant 
Secretar\  for  Occupational  Safety  and  Health. 
It  is  issued  under  thie  hedoral  .\dvisorv 
Committee  .^ct  (K.AC.M  (5  U.S.C.  App.'  2). 
GSAs  PACA  Regulations  (41  CFR  part  102- 
3).  and  DLMS  3  Cliapter  1600. 

Dated:  Signed  at  Washington,  DC;  this  1st 
day  of  October.  2003. 
John  L  Henshaw, 
Assistant  Sccretan\ 

IFR  Doc.  03-25266  Filed  10-3-03:  8:45  amj 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-1 25] 

NASA  Advisory  Committee;  Notice  of 
Establishment  Pursuant  to  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  App. 
Sees.  1  et  seq. 

agency:  N.itional  Aeronautics  and 

>pi(.'  .Administration  (NASA). 

Ihf  .Xdministratur  of  the  National 
.V-TMiMntK  >  .inci  Space  Administration 
h,i>  vi^'UTniined  that  the  establishment 
of  an  Education  Advisory  Committee  is 
necessary  and  in  the  public  interest  in 
rimnection  with  the  performance  of 
duties  imposed  upon  NASA  by  law. 
Thi>  determination  follows  consultation 
\Mth  the  Committee  Management 
Se(  retanat.  General  Services 
.Administration. 

S'ame  of  Committee:  Education 
.Xdvisorv  Committee. 

Purpost'  and  Objective:  The 
t  nmmitffe  will  advise  NASA 
.Xdministrator  on  matters  related  to  the 
.Xi^enc  v's  educntitmal  program.  The 
(    irpiiuttt'e '.\  ;il    !■    .\    in  the  expertise  of 
it^  members  aipi    ''li>'i  sources  to 
[irovide  its  advice  and 
re(  nmmendations  to  the  Agency.  The 
(^(immittt'e  will  hold  meetings  and  make 
site  visits  as  iiei cssarv  to  accomplish 
their  responsibilities.  The  Committee 
will  fiinctum  sulelv  as  an  advisor}'  bod\ 
and  will  ( omph  fuUv  with  the 
pnnisKins  of  the  Fed'Tal  Advisory 
C.iunmittee  Act. 

Baiarx  t'li  Membership  Plans:  The 
(iiinmuttee  will  consist  of  non-NASA 
employees   In  addition,  there  may  be 
associate  members  selected  for 
Committee  Subc  ommittees  or  Panels. 
The  Committee  may  also  request 
appointment  of  consultants  to  support 
specific  tasks.  Members.of  the 
Committee.  Subcommittees  and  Panels 
will  be  chosen  from  among  industry. 
u  idi'inia.  and  government  with 
r^i  ni^niTicd  knowledge  and  expertise  in 
tit'ids  rt'levant  to  education.  Total 
nieiiituTshu)  will  reflect  a  balanced 
view 

Duration:  (.ontinuing. 

Responsible  \ASA  Official:  Dr.  Adena 
Williams  Loston.  Associate 
Administrator  of  the  Office  of 
Kdutation.  National  Aeronautics  and 
.S[iace  Administration.  300  E  Street, 
S\\  .  VVashinut  >ii   [K   _'0546,  telephone 
ji).'  riM-oiix 

|une  W.  Edward.s. 

Aii\  I'-oryCommitteff  Management  Officer. 
Saiional  Aeronautics  and  Space 
Administration. 
f-K  U^.'    U  1-25270  Filed  10-3-03:  8:45  ami 

BILLING  C00€  7510-01-P 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting  Notice 

TIME  AND  DATE:  ')    id  a  m      Fuesday, 
{)(  t(il>ei   :',  _'(!()  f 

PLACE:  NT.^H  Mn.ir.i  K.ioiii,  4^")  I.  Kntant 
Pla/.a.  SVV  ,  \V,.isiiiii.^tiiii,  L)( .  ji).tm4, 
STATUS:  The  one  item  is  open  ti>  thf 
publii 

MATTER  TO  BE  CONSIDERED: 
7.561      Railroad  Ac:cident  Kejiort — 
Collision  of  Buriingfnn  NnrMiern 
Santa  Fe  Freight  Tr.ini  with  MetrMiiuk 
Passenger  Tr  im  ,it  I'l.ii  eiitia, 
California,  ,\prii  J  <,  .ioiij 
News  Media  Confacf-Telephnne: 
(202)  314-6000.  Individuals  re(;uestiiig 
specific  accommodations  should  rontact 
Ms.  Carolyn  Dargan  at  (202)  314-6305 
b\  Frid.u    f)<  toher  :t   100'^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Vick\  DOin^trid.  |2i)Ji   n4-t.41(). 

Uatfii:  Dclober  2.  2U03. 
Vicky  D'Onofho. 
Federal  Register  Liaison  Officer. 
(KR  Dot:.  03-2.5411  Filed  10-2-03;  2:46  pml 

SILLING  CODE  7533-01    M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No  50-302] 

Florida  Power  Corporation.  Crystal 
River  Unit  3  Nuclear  Generating  Plant; 
Exemption 

l.U     Background 

Florida  Power  Cor[)i'r,itinn  Ithf 
licensee)  is  the  holder  of  Fai  ilit\ 
Operating  License  No   DPR-  7j:.  vvhu  h 
authorizes  operation  of  the  Oystal  Rn<'r 
Tnit  3  Nuclear  Generating  Plant  (CR-/!! 
The  license  provides,  among  other 
'hings,  that  the  facility  is  subject  to  all 
rules,  regulations,  and  orders  of  the  I,'  S. 
Nuclear  Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

The  facility  consi.sts  of  one 
pressurized-water  reactor  located  in 
Citrus  County,  Florida. 

2.0     Requpst/.A<  tion 

Section  50.44  of  Title  10  of  the  Code 
of  Federal  Regulations  1 10  CFR  50.44). 
"Standards  for  combustible  gas  ccmtml 
system  in  light-water-cooled  po\v<r 
reactors."  requires,  among  otber  items, 
that  '[ejach  boiling;  nr  pressurized  light 
water  nuclear  power  reactor  fueled  with 
oxide  pellets  within  cylindrical  zircaloy 
or  ZIRLO  cla<rdint;  mnsf  ,is  pruvided  in 
paragraphs  (b)  thrwui^h  id  >  nf  ithatl 
section,  include  means  for  control  of 
hydrogen  gas  th.it  mav  be  generated. 


following  a  postulated  loss-of-coolant 
accident  (LOCA)  by:  (1)  [mjetal-water 
reactiim  involving  the  fuel  cladding  and 
the  reactor  coolant.  (2)  [riadiolytic 
decomposition  of  the  reactor  coolant, 
and  (3)  (clorrosion  of  metals." 

Section  50.46  of  10  CFR  Part  50. 
.\cc:eptance  criteria  for  emergent:y  core 
'  uoling  systems  for  light-water  nuclear 
power  reactors."  requires,  among  other 
items,  that  "[ejach  boiling  or 
pressurized  light-water  nuclear  power 
reactor  fueled  with  uranium  oxide 
pellqts  within  (  ylindrical  ziri  aloy  or 
ZIRI.O  cladding  must  be  provided  with 
,in  emergency  core  cooling  system 
(KCX^S)  that  must  be  designed  so  tiiat  its 
calculated  (ooling  porfomiance 
following  postulated  [LOClAs]  conforms 
to  the  criteria  set  forth  in  paragiaph  (b) 
of  (that!  section.  ECCS  cooling 
performance!  must  be  c;alculatf!d  in 
accordance  with  an  acceptable 
evaluation  moilel  and  must  be 
(,alc  ulated  for  a  number  of  postulated 
|L()C.-\sl  of  different  sizes,  locations, 
and  other  properties  sufficient  to 
provide  assurance  that  the  most  severe 
postulated  LOCAs  are  calculated." 

Appendix  K  to  10  C:FR  Part  50.  "KCXIS 
lAaluation  Modcds."  requires,  among 
other  items,  that  the  rate  of  energy 
release,  hydrogen  generation,  and 
cladding  oxidation  from  the  metal/water 
ri>ac:tion  shall  be  calculated  using  the 
Baker-)ust  equation. 

Finally.  10  CFR  50.44.  10  CFR  50.46, 
and  10  (^FR  part  50.  appendix  K  make 
111;  provisions  tor  use  of  fuel  rods  clad 
111  a  material  other  than  zircaloy  or 
ZIRLtJ.  The  licensee  has  requested  the 
use  of  Framatome  Cogema  Fuels  (FCF") 
"Ms"  advanced  alloy  for  fuel  rod 
(  ladding  tor  the  CR-3  operating  Cycle 
14  The  M5  alloy  is  a  proprietary 
zirc:onium-based  alloy  comprised  of 
[)riiii.irilv  zirconium  (99  percent)  and 
moliium  (1  percent).  The  elimination 
of  tin  has  resulted  in  superior  corrosion 
resistance  and  onluced  irradiation- 
indu.  ed  growth  relative  to  both 
standard  zirc;aloy  (1.7"o  tin)  and  low-tin 
zircaloy  (1.2"'o  tin).  The  addition  of 
n;obium  increases  duc;tility.  which  is 
df^sirahli:  to  avoid  brittle  failures.  .Since 
the  (  heniical  c:om[iosition  of  the  M5 
illov  difft-rs  from  the  specifications  for 
zirc;aloy  or  ZIRLO.  a  plant-specific 
exemption  is  recjuirc'd  to  allow  the  use 
>■[  th<'  M.')  dllo\  as  a  c  ladding  material 
,itCR-^. 

Section  50.12  of  10  f:FR  Part  50. 
".Specific  exemptions."  states,  among 
other  items,  that  the  Commission  may. 
upon  application  by  any  interested 
person  or  u[)on  its  own  initiative,  grant 
exemptions  from  the  rt^quirements  of 
tfie  regulations  of  this  part,  which  are 
authorized  by  law.  will  not  present  an 
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undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security.  The 
Commission  will  not  consider  granting 
an  exemption  unless  special 
circvunstances  are  present.  In 
accordance  with  10  CFR  50.12(a)(2)(ii), 
special  circumstances  are  present 
whenever  application  of  the  regulation 
in  the  particular  circumstances  would 
not  serve  the  underlying  purpose  of  the 
rule  or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule. 

3.0    Discussion 

The  underlying  purpose  of  10  CFR 
50.46  is  to  ensure  that  facilities  have 
adequate  acceptance  criteria  for  ECCS. 
On  February  4,  2000.  the  NRC  staff 
approved  Topical  Report  BAW-10227P, 
"Evaluation  of  Advanced  Cladding  and 
Structural  Material  (MS)  in  PWR  Reactor 
Fuel."  in  which  Framatome  Cogema 
Fuels  (FCF)  demonstrated  that  the 
effectiveness  of  the  ECCS  will  not  be 
affected  by  a  change  from  zircaloy  fuel 
rod  cladding  to  M5  fuel  rod  cladding. 
The  analysis  described  in  the  topical 
report  also  demonstrates  that  the  ECCS 
acceptance  criteria  applied  to  reactors 
fueled  with  zircaloy  clad  fuel  are  also 
applicable  to  reactors  fueled  with  M5 
fuel  rod  cladding. 

The  underlying  purposes  of  10  CFR 
50.44  and  10  CFR  part  50,  appendix  K, 
paragraph  I. A. 5,  are  to  ensure  that 
cladding  oxidation  and  hydrogen 
generation  are  appropriately  limited 
during  a  LOCA  and  conservatively 
accounted  for  in  the  ECCS  evaluation 
model.  Specifically,  Appendix  K 
requires  that  the  Baker-Just  equation  be 
used  in  the  ECCS  evaluation  model  to 
determine  the  rate  of  energy  release, 
cladding  oxidation,  and  hydrogen 
generation.  In  their  topical  report  BAW- 
10227P.  FCF  demonstrated  that  the 
Baker-Just  model  is  conservative  in  all 
post-LOCA  scenarios  with  respect  to  the 
use  of  the  M5  advanced  alloy  as  a  fuel 
rod  cladding  material,  and  that  the 
amount  of  hydrogen  generated  in  an 
M5-clad  core  during  a  LOCA  will 
remain  within  the  CR-3  design  basis. 

The  NRC  staff  has  reviewed  the 
licensee's  advanced  cladding  and 
structural  material,  M5,  for  pressurized- 
water  reactor  fuel  mechanical  designs  as 
described  in  BAW-10227P.  In  a  safety 
evaluation  dated  February  4,  2000,  for 
topical  report  BAW-10227P,  the  NRC 
staff  concluded  that,  to  the  extent  and 
limitations  specified  in  the  staffs 
evaluation,  the  M5  properties  and 
mechanical  design  methodology  are 
acceptable  for  referencing  in  fuel  reload 
licensing  applications.  Therefore,  since 
the  underlying  purposes  of  10  CFR 
50.44,  10  CFR  50.46,  and  10  CFR  part 


50,  appendix  K,  paragraph  LA.  5  are 
achieved  through  the  use  of  the  M5 
advanced  alloy  as  a  fuel  rod  cladding 
material,  the  special  circumstances 
required  by  10  CFR  50.12(a)(2)(ii)  for  the 
granting  of  exemptions  to  10  CFR  50.44 
and  10  CFR  part  50.  appendix  K, 
paragraph  I.A.5  exist. 

4.0    Conclusion 

The  Commission  has  determined  that, 
piursuant  to  10  CFR  50.12,  this 
exemption  is  authorized  by  law,  will  not 
endanger  life  or  property  or  the  common 
defense  and  security,  and  is  otherwise 
in  the  public  interest.  Therefore,  the 
Commission  hereby  grants  the  licensee 
an  exemption  from  the  requirements  of 
10  CFR  50.44,  10  CFR  50.46,  and  10  CFR 
part  50,  appendix  K. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(68  FR  55662). 

This  exemption  is  effective  upon 
issuance.  • 

Dated  at  Rockville.  Maryland,  this  26th  day 
of  September  2003. 

For  the  Nuclear  Regulator^'  Commission. 
Ledyard  B.  Marsh, 
Director.  Division  of  Licensing  Project 
Management,  Office  of  Nuflear Reactor 
Regulation. 
(FR  Doc.  03-25243  Filed  10-3-03:  8:45  am] 

BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-348  and  50-364] 

Southern  Nuclear  Operating  Company, 
Joseph  M.  Farley  Nuclear  Plant;  Notice 
of  Receipt  and  Availability  of 
Application  for  Renewal  of  Facility 
Operating  License  Nos.  NPF-2  and 
NPF-8  for  an  Additional  20- Year  Period 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  received  an 
application  from  Southern  Nuclear 
Operating  Company  (SNC),  on 
September  15,  2003,  filed  pursuant  to 
Section  103  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  and  10  CFR  part  54 
for  renewal  of  Operating  License  Nos. 
NPF-2  and  NPF-8,  which  authorize  the 
applicant  to  operate  Joseph  M.  Farley 
Nuclear  Plant,  Units  1  and  2.  Farley 
Nuclear  Plant  consists  of  two 
Westinghouse  pressurized  water  reactor 
units  located  about  16.5  miles  east  of 
the  City  of  Dothan,  in  Houston  County, 
Alabama.  The  operating  licenses  for 
Farley  Nuclear  Plant,  Units  1  and  2. 
expire  on  June  25.  2017.  and  March  31, 
2021,  respectively.  The  acceptability  of 


the  tendered  application  for  docketing 
and  other  matters,  including  an 
opportunity  to  request  a  hearing,  will  be 
the  subject  of  subsequent  Federal 
Register  notices. 

Copies  of  the  application  are  available 
for  public  inspection  at  the  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland,  or 
electronically  from  the  Publicly 
Available  Records  (PARs)  component  of 
the  NRC's  Agencj'wide  Documents 
Access  and  Management  System 
(ADAMS)  under  Accession  Number 
ML032721356. 

The  ADAMS  Public  Electronic 
Reading  Room  is  accessible  from  the 
NRC  Web  site  at  http://w\v'w. nrc.gov/ 
NRC/ADAMS/index.html.  In  addition, 
the  application  is  available  on  the  NRC 
Web  page  at  http:/ /w'ww.nrc .gov/NRC/ 
RE ACTOR/LR/ index.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397^209,  301-415-^737 
or  via  e-mail  to  pdr@nrc.gov. 

The  license  renewal  application  for 
the  Farley  Nuclear  Plant  is  also 
available  at  the  Houston  Love  Memorial 
Librar\',  212  West  Burdesha  Street, 
Dothan,  Alabama. 

Dated  at  Rockville,  Mar\'land.  the  30th  day 
of  September.  2003. 

For  the  Nuclear  Regulatory  Commission. 
Pao-Tsin  Kuo. 

Program  Director,  License  Renewal  and 
Environmental  Impacts.  Division  of 
Regulatory'  Improvement  Programs.  Office  of 
Su  clear  Reactor  Regulation . 
(FR  Doc.  03-25242  Filed  10-3-03;  8:45  am] 

BILUNG  CODE  759O-01-<> 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

October  1 5,  2003  Board  of  Directors 
Meeting 

Time  and  Date:  4  p.m.,  Wednesday, 
October  15,  2003  (Closed  to  Public).' 

Place:  Offices  of  the  Corporation, 
Twelfth  Floor  Board  Room,  1100  New 
York  Avenue,  ,NW.,  Washington,  DC 

Status:  Closed  portion  will  commence 
at  4  p.m.  (approx.). 

Matters  to  be  Considered:  (Closed  to 
the  Public). 

1.  Discussion  of  OPIC  Product. 

2.  Insurance  Project  in  Croatia. 

R3R  FURTHER  INFORMATION  CONTACT: 

Information  on  the  meeting  may  be 
obtained  from  Connie  M.  Downs  at  (202) 
336-8438. 
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Udted  October  2.  2003. 
Connie  M.  Downs. 

L.arfiomtf  St'crrtan.  Overseas  Private 
Investment  Corporation 

iKRUot    0.t-25  1fil  Kilecl  10-2-0.1.  11.56  ami 
BILUNG  CODE  3210-01-M 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

October  14,  2003  Public  Hearing 

Tinw  and  Duf^'   1 1  .i  m  .  Tuesday. 
Octobpf  14.  JOOf 

Phuf  Offict's  (if  the  ( Jirpiiratiiiii, 
Twelfth  Floor  Board  Knoin,  1  100  New 
^'nrk  Avenue.  \\V..  Wdsfiinmon.  DC. 

Status:  Hearing  open  to  the  public  at 
1 1  a.m 

Purposf  HtMniig  in  ( oiijuik  tion  with 
each  meeting  of  OPKis  Board  of 
Directors,  to  afford  an  opportunits'  for 
dn\  person  to  present  \  iews  re<_;arding 
the  activities  of  the  (  nrpiirritiiin 

Procedures: 

Individuals  wishing  to  address  the 
hearing  orallv  must  provuie  advance 
notK  ('  to  OPICys  (Airporate  Secretary  no 
later  than  5  p  m.  Fridav,  ()( tobt-r  10, 
2003.  The  notice  mii>t  ini  ludf  the 
individual's  name.  urgarii/atMii-., 
address,  and  telephone  numhfr.  cuui  a 
concise  summary  of  the  subject  matter 
to  be  presented 

Oral  presentations  ni.iN  not  exceed  ten 
1 10]  minutes.  The  tinu'  for  indi\idual 
presentations  inav  fif-  rt-duced 
proportionatelv.  if  n^^^  >'ssary.  to  afford 
all  part  1(1  pants  who  have  submitted  a 
timely  request  to  participate  an 
opportunitv  to  be  heard 

Partu  ipants  wishint;  to  submit  a 
written  statement  for  the  record  must 
submit  a  copy  of  such  statement  to 
()PK"'s  Corporate  Secretary'  no  later  than 
5  p.m  .  C)(  tober  10,  2003.  Such 
statements  must  be  typewritten,  double- 
spaced,  and  mav  not  exceed  twent\-five 
(J.t)  pages 

I'pon  receipt  of  the  required  notice, 
(IPIC  will  prepare  ,in  it;i'nda  for  the 
heciring  identifvuit;  ^pfak'Ts.  setting 
forth  the  sub|ect  on  which  each 
participant  will  speai^.  and  the  time 
allotted  for  each  presentation.  The 
agenda  w  ill  be  available  at  the  hearing 

.\  written  summarv  of  the  hearing  will 
be  ( (impiled.  and  ^ui  h  summar\-  will  be 
made  a\ailable.  upon  written  recjuest  to 
()PI(!  s  Corporate  Secretary,  at  the  cost 
of  reproduction 

For  Further  Iiifnrmation  Contact: 
Information  im  the  hearing  may  be 
obtained  from  Conn  if  M   Downs  at  (202) 
536-8438,  via  facsimile  at  (202)  218- 
0136,  or  via  e-mail  at  cdownG.opic.gov. 


>m.i 


Dated.  October  2. 
Connie  M.  Downs. 

OPIC  C.nrponitt'  Secretan' 

IKK  Doc.  03-25362  FiUd  10^^   ()t,  1  1  .Sfi  ami 

BILUNG  CODE  3210-01   M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48556,  File  No.  SR-CBOE- 
2001-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1 ,  2,  and  3  Thereto 
by  the  Chicago  Board  Options 
Exchange,  Inc.,  and  Order  Granting 
Partial  Accelerated  Approval  on  a  Pilot 
Basis  of  the  Proposed  Rule  Change,  as 
Amended,  To  Adopt  a  New  Rule 
Regarding  Nullification  and 
Adjustment  of  Transactions 


the 


September  2<1   2UU3. 

Pursuant  to  Section  19(b)(ll 
Securities  Exchange  Act  of  1434 
("Act"),'  and  Rule  \9\y-A  thereunder. - 
notice  is  hereliv  given  that  on  February 
14.  2001.  th-'  Chicago  Board  (){)tions 
Exchange.  Inc.  ("CBOE"  or  "Hxchange") 
filed  with  the  Securities  and  F^xchange 
Commission  ("(Commission ')  the 
proposed  rule  (  hange  as  des(  ribed  in 
Items  1,  II   and  111  below,  whu  h  Items 
ha\.»'  bt'en  prepared  b\'  the  Exchange. 
On  .\ugust  15.  2003.  the  CBOE 
suhinittt'd  .\ineniliiient  No    1  to  the 
proposed  rule  I  flange.  '  On  September 
12   20().t,  the  CBOE  submitted 
.Amendment  .\d   2  to  the  proposed  rule 
changed  On  September  2(i.  2003,  the 
CBOE  submitted  Amendment  No.  3  to 
the  priiposfd  rule  i  hnnge  '■  The 
( ioniinisMoii  is  [Hiblishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  troiii  interested 


'  15  1'SC;.  78s(b)(l). 

-  17C:FR  240  19b-4. 

'  See  I.,etter  Erom  Steve  Youhn.  Senior  Attorney. 
CBOE.  to  Nancy  Sanow.  AssislanI  Director,  Division 
of  Market  Regulation  ("Division"),  Commission, 
dated  August  14,  2003  ("Amendment  No.  1"). 
Amendment  No   I  replac:ed  the  original  proposed 
rule  change  in  its  entirety. 

'  See  Letter  from  Steve  Youhn.  Senior  Attorney. 
CBOE.  to  Nancy  Sanow.  Assistant  Director. 
Division.  Commission,  dated  September  1 1.  2003 
("Amendment  No  2")  In  Amendment  No  2,  the 
CBOE  replaced  proposed  paragraph  e.25(a|(5). 
relating  to  erroneous  quotes  in  the  underlying 
security,  with  language  substantially  identical  to 
that  contained  in  CBOE  Rule  43  5(b)(4) 

■•  See  letter  from  Steve  Youhn.  Senior  Attorney. 
CBOE.  to  Nancy  Sanow.  Assistant  Director, 
Division.  Commission,  dated  September  26,  2003 
("Amendment  Nc  3")  In  Amendment  No  3.  the 
CBOE  requested  that  the  C^ommission  accelerate 
effectiveness  of  proposed  CBOE  Rule  6  25(a)(3)  and 
proposed  C30E  Rule  6.25(b).  Ic).  (d).  and  (e)  The 
CBOE  also  requested  that  these  provisions  operate 
as  a  pilot  until  December  1.  2003. 


persons.  The  Commission  also  grants 
accelerated  approval  of  paragraphs 
(a)(3),  (b),  (c),  (d),  and  (e)  of  proposed 
CBOE  Rule  6.25,  on  a  pilot  basis  until 
Df?cember  1,  2003. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  adopt 
an  obvious  error  trading  rule.  Proposed 
new  language  is  italicized:  Federal 
Register  proposed  deletions  are  in 
I  brackets]. 


Rule  6  25     Nullification  and 
Adjustment  of  Electronic  Transactions 

This  Rule  governs  the  nullification 
and  adjustment  of  options  trades 
>:\ecuted  electronically  and  has  no 
application  to  options  trades  executed 
m  open  outcry 

la  I  Trades  Subject  to  Review 

A  member  or  person  associated  with 
a  member  may  have  a  trade  adjusted  or 
nullified  if.  in  addition  to  satisfying  the 
procedural  requirements  of  paragraph 
Ibj  below,  one  of  the  following 
conditions  is  satisfied: 

111  Obvious  Price  Error:  An  obvious 
pricing  error  will  be  deemed  to  have 
occurred  when  the  execution  price  of  a 
transaction  is  above  or  below  the  fair 
market  value  of  the  option  by  at  least  a 
prescribed  amount.  For  series  trading 
with  normal  bid -ask  differentials  as 
established  in  Rule  8.7lbl(iv).  the 
prescribed  amount  shall  be:  (a)  the 
greater  of  $0.10  or  10%  for  options 
trading  under  $2.50:  (hi  10%  for  options 
trading  at  or  above  $2.50  and  under  $5: 
or  Icl  $0.50  for  options  trading  at  $5  or 
higher.  For  series  trading  with  bid-ask 
differentials  that  are  greater  than  the 
wfdths  established  in  Rule  8.7lbl(ivl.  the 
prescribed  error  amount  shall  be:  la)  the 
greater  of  $0  20  or  20%  for  options 
trading  under  $2  50:  (b)  20%  for  options 
trading  at  or  above  $2.50  and  under  $5: 
or  Icl  $1  00  for  options  trading  at  $5  or 
higher. 

Ill  Definition  of  Fair  Market  Value: 
For  purposes  of  this  rule  only,  the  fair 
market  value  of  an  option  is  the 
midpoint  of  the  national  best  bid  and 
national  best  offer  for  the  series  lacross 
all  exchanges  trading  the  option).  In 
multiplv  listed  issues,  if  there  are  no 
quotes  for  comparison  purposes,  fair 
market  value  shall  be  determined  by 
Trading  Officials.  For  singly-listed 
issues,  fair  market  value  shall  be  the 
first  quote  after  the  transactionfsl  in 
(luestion  that  does  not  reflect  the 
erroneous  transactionlsj.  For 
transactions  occurring  as  part  of  the 
Rapid  Opening  System  I'  ROS  trades"!. 


STTIB 
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fair  market  value  shall  be  the  first  quote 
after  the  transaction(s)  in  question  that 
does  not  reflect  the  erroneous 
transaction(sj. 

(2)  Obvious  Quantity  Error  An 
obvious  error  in  the  quantity  term  will 
be  deemed  to  occur  when  the 
transaction  size  exceeds  the  responsible 
broker  or  dealer's  average  disseminated 
size  over  the  previous  four  hours  by  a 
factor  of  five  (5)  times.  The  quantity  to 
which  a  transaction  shall  be  adjusted 
from  an  obvious  quantity  error  shall  be 
the  responsible  broker  or  dealer's 
average  disseminated  size  over  the 
previous  four  trading  hours  (which  may 
include  the  previous  trading  day). 

13)  Verifiable  Disruptions  or 
Malfunctions  of  Exchange  Systems: 
Trades  arising  out  of  a  "verifiable 
disruption  or  malfunction"  in  the  use  or 
operation  of  any  Exchange  automated 
quotation,  dissemination,  execution,  or 
communication  system  may  either  be 
nullified  or  adjusted  by  Trading 
Officials. 

(4j  Erroneous  Print  in  Underlying:  A 
trade  resulting  from  an  erroneous  print 
disseminated  by  the  underlying  market 
which  is  later  cancelled  or  corrected  by 
that  underlying  market  may  be  adjusted 
or  nullified.  In  order  to  be  adjusted  or 
nullified,  however,  the  trade  must  be  the 
result  of  an  erroneous  print  that  is 
higher  or  lower  than  the  average  trade 
in  the  underlying  security  during  a  two- 
minute  period  before  and  after  the 
erroneous  print  by  an  amount  at  least 
five  times  greater  than  the  average  quote 
width  for  such  underlying  security 
during  the  same  period. 

(5)  Erroneous  Quote  in  Underlying:  A 
trade  resulting  from  an  erroneous  quote 
in  the  underlying  security  may  be 
adjusted  or  nullified.  An  erroneous 
quote  occurs  when  the  underlying 
security  has  a  width  of  at  least  $1.00 
and  has  a  width  at  least  five  times 
greater  than  the  average  quote  width  for 
such  underlying  security  on  the  primary 
market  during  the  time  period 
encompassing  two  minutes  before  and 
after  the  dissemination  of  such  quote. 
For  purposes  of  this  Rule,  the  average 
quote  width  shall  be  determined  by 
adding  the  quote  widths  of  each 
separate  quote  during  the  four  minute 
time  period  referenced  above  (excluding 
the  quote  in  question)  and  dividing  by 
the  number  of  quotes  during  such  time 
period  (excluding  the  quote  in  question). 

(6)  Trades  Below  Intrinsic  Value:  An 
obvious  pricing  error  will  be  deemed  to 
occur  when  the  transaction  price  of  an 
equity  option  is  more  than  $0.10  below 
the  intrinsic  value  of  the  same  option 
(an  option  that  trades  at  its  intrinsic 
value  is  sometimes  said  to  trade  at 
parity).  Provided,  however,  that  this 


paragraph  (6)  shall  not  apply  to 
transactions  occurring  during  the  last 
two  minutes  of  the  trading  day  (which 
is  typically  3:00:01  p.m.  (CT)  'to  3:02 
p.m.  (CT))  on  days  with  regular  trading 
hours). 

(i)  Definition  of  Intrinsic  Value:  For 
purposes  of  this  rule,  the  intrinsic  value 
of  an  equity  call  option  equals  the  value 
of  the  underlying  stock  (measured  from 
the  bid  or  offer  as  described  below) 
minus  the  strike  price,  and  the  intrinsic 
value  of  an  equity  put  option  equals  the 
strike  price  minus  the  value  of  the 
underlying  stock  (measured  from  the  bid 
or  offer  as  described  below),  provided 
that  in  no  case  is  the  intrinsic  value  of 
an  option  less  than  zero.  In  the  case  of 
purchasing  call  options  and  selling  put 
options,  intrinsic  value  is  measured  by 
reference  to  the  bid  in  the  underlying 
security,  and  in  the  case  of  purchasing 
put  options  and  selling  call  options, 
intrinsic  value  is  measured  by  reference 
to  the  offer  in  the  underlying  security. 

(b)  Procedures  for  Revievring 
Transactions 

(1)  Notification:  Any  member  or 
person  associated  with  a  member  that 
beheves  it  participated  in  a  transaction 
that  may  be  adjusted  or  nullified  in 
accordance  mth  paragraph  (a)  must 
notify  any  Trading  Official  promptly  but 
not  later  than  fifteen  (15)  minutes  after 
the  execution  in  question.  For 
transactions  occurring  after  2:45  p.m. 
(CST),  notification  must  be  provided 
promptly  but  not  later  than  fifteen  (15) 
minutes  after  the  close  of  trading  of  that 
security  on  CBOE.  Absent  unusual 
circumstances,  Trading  Officials  shall 
not  grant  relief  under  this  Rule  unless 
notification  is  made  within  the 
prescribed  time  periods.  In  the  absence 
of  unusual  circumstances.  Trading 
Officials  (either  on  their  own  motion  or 
upon  request  of  a  member)  must  initiate 
action  pursuant  to  paragraph  (a)(3) 
above  within  sixty  (60)  minutes  of  the 
occurrence  of  the  verifiable  disruption 
or  malfunction.  When  Trading  Officials 
take  action  pursuant  to  paragraph 
(a)(3),  the  members  involved  in  the 
transaction(s)  shall  receive  verbal 
notification  as  soon  as  is  practicable. 

(2)  Review  and  Determination:  Once  a 
party  to  a  transaction  has  applied  to  a 
Trading  Official  for  review,  the 
transaction  shall  be  reviewed  and  a 
determination  rendered,  unless  both 
parties  to  the  transaction  agree  to 
withdraw  the  application  for  review 
prior  to  the  time  a  decision  is  rendered. 

Absent  unusual  circumstances  (e.g.,  a 
large  number  of  disputed  transactions 
arising  out  of  the  same  incident), 
Trading  Officials  must  render  a 
determination  within  sixty  (60)  minutes 


of  receiving  notification  pursuant  to 
paragraph  (bj(l)  above.  If  the 
transaction(sj  in  question  occurred  after 
2:30  p.m..  Trading  Officials  shall  have 
until  9:30  a.m.  the  following  morning  to 
render  a  determination.  Trading 
Officials  shall  promptly  provide  verbal 
notification  of  a  determination  to  the 
members  involved  in  the  disputed 
transaction  and  to  the  control  room. 

(cj  Adjustments 

Unless  otherwise  specified  in  Rule 
6.25(a)(lj-(6).  transactions  will  be 
adjusted  provided  the  adjusted  price 
does  not  violate  the  customer's  limit 
price.  Otherwise,  the  transaction  will  be 
nullified.  With  respect  to  6.25(a)(l}-i5). 
the  price  to  which  a  transaction  shall  be 
adjusted  shall  be  the  National  Best  Bid 
(Offer)  immediately  following  the 
erroneous  transaction  with  respect  to  a 
sell  (buy)  order  entered  on  the 
Exchange.  For  ROS  transactions,  the 
price  to  which  a  transaction  shall  be 
adjusted  shall  be  based  on  the  first  non- 
erroneous  quote  after  the  erroneous 
transaction  on  CBOE.  With  respect  to 
6.25(a)(6!,  the  transaction  shall  be 
adjusted  to  a  price  that  is  $0.10  under 
parity. 

(d)  Review  by  the  Appeals  Committee 

A  member  affected  by  a  determination 
made  under  this  rule  may  appeal  such 
determination  to  the  Appeals 
Committee,  in  accordance  with  Chapter 
XIX  of  the  Exchange's  rules.  For 
purposes  of  this  Rule,  a  member  must  be 
aggrieved  as  described  in  Rule  19.1. 
Notwithstanding  any  provision  in  Rule 
19.2  to  the  contrary,  a  request  for  review 
must  be  made  in  writing  (in  a  form  and 
manner  prescribed  by  the  Exchange)  no 
later  than  the  close  of  trading  on  the 
next  trade  date  after  the  member 
receives  verbal  notification  of  such 
determination  by  Trading  Officials. 

(e)  Negotiated  Trade  Nullification 

A  trade  may  be  nullified  if  the  parties 
to  the  trade  agree  to  the  nullification. 
When  all  parties  to  a  trade  have  agreed 
to  a  trade  nullification  one  party  must 
promptly  disseminate  cancellation 
information  in  OPRA  format. 

Interpretations  and  Policies  *   *  * 

.01     Applicability:  Trading  Officials 
may  also  allow  for  the  e.xecution  of  ROS 
trades  (and  assign  those  trades  to 
participating  ROS  market-makers)  that 
were  not  executed  on  the  opening  but 
that  should  have  been  executed  had 
ROS  opened  the  series  at  the  non- 
erroneous  quote.  The  Exchange  will 
endeavor  to  notify  its  memben.  as  soon 
as  practicable  after  the  correction  of  an 
erroneous  print  and  will  indicate  that 
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this  mov  n'sult  m  thf  adinstnifnt  nl 
tmdfs  executfd  pursuant  to  ROS   Th^' 
iwlv  trades  that  will  be  adjusted  are 
those  that  were  executed  on  the  opening 
or  those  that  should  havi--  executed  on 
the  opening  All  ndiustnients  will  be 
made  during  the  dav  when  the 
correction  of  the  f^rroneous  print 
occurred 

02     Trading  Officials:  The  term 
"Trading  Officials"  means  two 
Hxchune^e  members  designated  as  Floor 
( >tticuils  and  one  member  ot  the 
Exchange's  trading  floor  liaison  (TFLl 
staff 


KuK'b  JA     Kapui  (.){)fiung  System 

(a){i)-(ii)     No  change 

(iii)  (In  cases  where  RQS  opens  a 
particular  class  based  on  an  erroneous 
I'pt'nino  print  disseminated  bv  the 
Linilf'rlvini^  niarkt-t,  whii  h  is  later 
( Drrected  bv  that  iind^'rhing  market. 
two  Floor  Officials  may  adjust  'he  trades 
to  reflect  thf  accurate  market.  Floor 
()ffi(  lals  mav  also  allow  for  the 
execution  of  trades  (and  assign  those 
trades  to  partitnpating  K(XS  market- 
makers)  that  were  not  e.xecuted  on  the 
opening  but  that  should  have  been 
executed  had  ROS  opened  the  series  at 
the  accurate  price  Th>'  F\(.hangt'  will 
endeavor  to  notifv  it>  members  as  soon 
as  practicable  after  the  correction  of  an 
erroneous  print  and  will  inditiate  that 
this  may  result  in  the  adjustment  of 
trades  executed  pursuant  to  ROS.  The 
onl\'  trades  that  will  he  atijusted  are 
thost  that  were  executed  on  the  opening 
or  those  that  should  have  executed  on 
the  opening   .Ml  adjustments  will  be 
made  during  the  day  when  the 
correction  of  the  erroneous  print 
occurred.] 

(b)-(d)     No  change 

4  *  •  *  * 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  C.onuiussion,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change  The  text  of  these 
statements  mav  be  examined  at  the 
places  specified  in  Item  I\'  below   The 
Exchange  has  prepared  summaries,  --et 
forth  in  Secticms  .-X.  B.  and  C.  below,  ot 
the  most  significant  aspects  of  suc:h 
statements. 


A   Self-fiegulator\-  Organization's 
Statement  of  the  Purpose  of.  and 
Statator,'  Basis  for.  the  Proposed  Rule 
Change 

1   Purpose 

The  Ex(  hange  proposes  to  aciopt  new 
CBOE  Rule  tv2.=i  to  allow  it  to  either 
adjust  or  nuUifv  a  transaction  the  terms 
of  whic:h  are  obviouslv  in  error  The 
proposed  nde  contains  objective 
standards  for  determining  when  an 
electronic  transai  tion  c  imstitutes  an 
ohvious  error,  under  what 
c  irc  miistanc:t>s  a  trade  mav  be  adjusted 
or  nullified,  the  price  to  which  suc:h 
transaction  would  be  adjusted,  and  the 
procedure'-  for  appealing  an  adverse 
decision. 

a.  Trades  Subject  to  Review:  Proposed 
CBOE  Rule  H  J.=^nil  Proposed  CBOE 
Rule  t)  _'.')( rt)  spec  ifit\s  the  transactions 
that  ma\  be  adjuslful  or  nullified.  The 
[jric  e  to  winch  transactions  are  adjusted 
shall  be  as  spec  ified  in  proposed  ('BOE 

Rule  t.  J")l<   1 

i    i.)hvious  Price  Error  Trading 
Officials''  mav  nullif\  or  adjust 
transacticms  \n  uhic  h  there  i>  an 
obvious  prii  iiig  error,  vvhic  h  will  be 
deemed  to  have  occ:urrecl  when  the 
execution  price  of  a  tran.sactum  is 
higher  or  lower  than  the  fair  market 
value  of  the  series  bv  the  following 
amount:  (a)  The?  greater  of  SO. 10  or  10% 
for  options  trading  under  .$2. ,50;  (b)  10"''n 
for  options  trading  at  or  above  .S2  ,tO  and 
under  $,"5:  or  (c)  .SO. .50  for  options  trading 
at  S5  or  higher.  For  series  trading  with 
bid-ask  differentials  that  are  greater  than 
the  widths  established  in  Rule  H.7(bJ(iv). 
the  ()res(  ribed  error  amount  shall  be 
double  the  reciuirenumts  listcid  above." 

For  purposes  of  the  proposed  Rule 
onlv.  the  fair  market  value  of  an  option 
is  the  micipoint  of  the  national  best  bid 
and  naticmal  best  offer  for  the  series 
(across  all  exc  haiiges  trading  the 
option).  In  multiplv-listed  issues,  if 
tfiere  are  no  iiuotes  for  comparison 
purposes,  fair  market  value  shall  be 
determined  b\    Trading  Officials   For 
Miiglydisted  issues  and  transactions 
oc  curring  as  part  of  the  Rapid  or  Hvbrid 
Opening  .Svstem'  C  RO.S  or  HO.SS 


"The  term  "Trading  Officials"  means  twu 
Exchange  members  designated  a.s  Floor  Offici.iU 
and  one  member  of  the  Exchange's  tradiiiK  floor 
liaison  (TFL)  staff 

'The  amounts  would  be:  (a)  the  greater  of  %Q Hi 
or  20%  for  options  trading  under  $2.50;  (b)  20%  for 
options  trading  at  or  above  S2  50  and  under  S5;  or 
(c)  SI  (X)  for  options  trading  at  S5  or  higher 

"The  CBOE  inadvertentlv  nniilli'ii  mention  of 
HOSS  from  the  rule  text  of  propusfd  CHOK  Rule 
6  25(a)(l)(i).  TheCBOF  hrts  t  i.mmitl.-d  to 
submitting  an  amendment  reflw  ling  the  changes 
relating  to  HO.SS  discussed  herein   prior  to 
permanent  approval  of  the  proposed  nde  change,  as 
amended.  Telephone  convers.ition  U-tween  Steve 


trades"),  fair  market  value  shall  be  the 
first  quote  after  the  transaction(s)  in 
question  that  do  not  reflect  the 
erroneous  transaction(s). 

ii.  Obvious  Quantity  Error.  An 
obvious  error  in  the  quantity  term  will 
be  deemed  to  occur  when  the 
transaction  size  exceeds  the  responsible 
broker  or  dealer's  average  disseminated 
size  over  the  previous  four  hours  bv  a 
factor  of  five  (5)  times.  The  transaction 
size  will  be  adjusted  to  the  responsible 
broker  or  dealer's  average  disseminated 
size  over  the  previous  four  hours  (which 
may  incdude  a  portion  of  the  previous 
business  day)   For  example,  if  the  DPM 
for  class  XYZ  has  been  disseminating  a 
size  of  100  in  a  particular  class  for  the 
preceding  four  hours  and  then 
inacivertently  disseminates  a  size  of 
1 ,000  contracts,  which  is  subsequently 
executed  against,  the  quantity  term  of 
that  transaction  may  be  adju.sted  to  100 
contracts. 

iii    Verifiable  Disruptions  or 
Malfunctions  of  Exchange  Systems. 
Trading  officials  may  nuUifv'  or  adjust 
transactions  resulting  from  a  verifiable 
disruption  or  malfunction  in  the  use  or 
operation  of  any  automated  Exchange 
quotation,  dissemination,  execution,  or 
communication  system. 

iv.  Erroneous  Print  in  [Underlying. 
Trading  Officials  may  adjust  or  nullify 
a  trade  resulting  from  an  erroneous  print 
disseminated  by  the  underlying  market 
that  is  later  c;ancelled  or  corrected  by 
that  underlying  market.  In  order  to  be 
adjusted  or  nullified,  however,  the  trade 
must  be  the  result  of  an  erroneous  print 
that  is  higher  or  lower  than  the  average 
trade  in  the  underlying  security  during 
a  two-minute  period  before  and  after  the 
erroneous  print  by  an  amount  at  least 
five  times  greater  than  the  average  quote 
width  for  such  underlying  security 
during  the  same  period. 

V  Erroneous  Quote  in  Underlying. 
Trading  Officials  may  adjust  or  nullify 
a  trade  resulting  from  an  erroneous 
quote  in  the  underlying  security.  An 
erroneous  quote  occurs  when  the 
underlying  security  has  a  width  of  at 
least  si. 00  and  has  a  width  at  least  five 
times  greater  than  the  average  quote 
width  for  such  underlying  security  on 
the  primary  market  during  the  time 
period  encompassing  two  minutes 
bcdore  and  after  the  dissemination  of 
such  quote.  For  purposes  of  the 
proposed  Rule,  the  average  quote  width 
shall  be  determined  by  adding  the  quote 
widths  of  each  separate  quote  during  the 
four  minute  time  period  referenced 
above  (excluding  the  quote  in  question) 


Vouhii.  .Senior  .Ailomey,  (.'BOE  and  Susie  C^ho. 
Special  Counsel   Division,  C^ommission  on 
September  2ti.  2003 
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and  dividing  by  the  number  of  quotes 
during  such  time  period  (excluding  the 
quote  in  question).^ 

vi.  Trades  Below  Intrinsic  Value.  An 
obvious  pricing  error  will  be  deemed  to 
occur  when  the  transaction  price  of  an 
equity  option  is  more  than  $0.10  below 
the  intrinsic  value  of  the  same  option 
(an  option  that  trades  at  its  intrinsic 
value  is  sometimes  said  to  trade  at 
"parity").i"  Proposed  CBOE  Rule 
6.25(a)(6)  shall  not  apply  to  transactions 
occurring  during  the  last  two  minutes  of 
the  trading  day  (which  is  typically 
3:00:01  p.m.  (CT)  to  3:02  p.m.  (CT)  on 
days  with  regular  trading  hours). 

b.  Review  Procedures:  Proposed  CBOE 
Rule  6.25(b].  Proposed  CBOE  Rule 
Gr.25(b)  delineates  objective  standards 
regarding  the  review  of  transactions 
believed  to  have  been  executed  in  error. 
Pursuant  to  this  rule,  a  member  that 
believes  it  participated  in  a  transaction 
that  may  be  adjusted  or  nullified  must 
notify  any  Trading  Official  promptly  but 
not  later  than  fifteen  (15)  minutes  after 
the  execution  in  question.  For 
transactions  occurring  after  2:45  p.m. 
(CST),  notification  must  be  provided 
promptly  but  not  later  than  fifteen  (15) 
minutes  after  the  close  of  trading  of  that 
security  on  CBOE  on  the  same  trading 
day.  Absent  unusual  circumstances, 
Trading  Officials  shall  not  grant  relief 
under  the  proposed  Rule  unless 
notification  is  made  within  the 
prescribed  time  periods. '^ 

Once  a  party  to  a  transaction  has 
applied  to  a  Trading  Official  for  review, 
the  transaction  shall  be  reviewed  and  a 
determination  rendered,  imless  both 
parties  to  the  transaction  agree  to 
withdraw  the  application  for  review 
prior  to  the  time  a  decision  is  rendered. 
Absent  unusual  circumstances  (e.g.,  a 


''Telephone  conversation  between  Steve  Youhn, 
Senior  .Mtorney.  CBOE  and  Susie  Cho,  Special 
Counsel.  Division,  Commission  on  September  16, 
2003 

'"  For  purposes  of  the  proposed  rule,  the  intrinsic 
value  of  an  equity  call  option  equals  the  value  of 
the  underlving  stock  (measured  from  the  bid  or 
offer  as  described  below)  minus  the  strike  price, 
and  the  intrinsic  value  of  an  equity  put  option 
equals  the  strike  price  minus  the  value  of  the 
underlying  stock  (measured  from  the  bid  or  offer  as 
described  below),  provided  that  in  no  case  is  the 
intrinsic  value  of  an  option  less  than  zero.  In  the 
case  of  purchasing  call  options  and  selling  put 
options,  intrinsic  value  is  measured  by  reference  to 
the  bid  in  the  underlying  security,  and  in  the  case 
of  purchasing  put  options  and  selling  call  options, 
intrinsic  value  is  measured  by  reference  to  the  offer 
in  ihe  underlying  security. 

' '  In  the  absence  of  unusual  circumstances. 
Trading  Officials  (either  on  their  own  motion  or 
upon  request  of  a  member)  must  initiate  action 
pursuant  to  paragraph  (a)(3)  above  within  sixty  (60) 
minutes  of  the  occurrence  of  the  verifiable 
disruption  or  malfunction.  When  Trading  Officials 
take  action  pursuant  to  paragraph  (a)(3),  the 
members  involved  in  the  transaction(s)  shall  receive 
verbal  notification  as  soon  as  is  practicable. 


large  number  of  disputed  transactions 
arising  out  of  the  same  incident). 
Trading  Officials  must  render  a 
determination  within  sixty  (60)  minutes 
of  receiving  notificatiori.'^  Trading 
Officials  shall  promptly  provide  verbal 
notification  of  a  determination  to  the 
members  involved  in  the  disputed 
transaction  and  to  the  control  room. 

c.  Price  Adjustments:  Proposed  CBOE 
Rule  6.25(cj.  Unless  otherwise  specified 
in  proposed  CBOE  Rule  6.25(a)(l)-(6). 
transactions  will  be  adjusted  provided 
the  adjusted  price  does  not  violate  the 
customer's  limit  price.  Otherwise,  the 
transaction  will  be  nullified.  With 
respect  to  proposed  CBOE  Rule 
6.25{a)(l)-(5),  the  price  to  which  a 
transaction  shall  be  adjusted  shall  be  the 
National  Best  Bid  (Offer)  immediately 
following  the  erroneous  transaction 
with  respect  to  a  sell  (buy)  order  entered 
on  the  Exchange.  For  ROS  transactions, 
the  price  to  which  a  transaction  shall  be 
adjusted  shall  be  based  on  the  first  non- 
erroneous  quote  after  the  erroneous 
transaction  on  CBOE.  With  respect  to 
proposed  CBOE  Rule  6.25(a)(6),  the 
transaction  shall  be  adjusted  to  a  price 
that  is  $0.10  under  parity. 

d.  Appeal  of  Floor  Officials'  Decision: 
Proposed  CBOE  Rule  6.25(d).  Proposed 
CBOE  Rule  0.25(d)  provides  objective 
standards  regarding  the  appeal  of  an 
adverse  decision.  A  member  affected  by 
a  determination  made  under  this  rule 
may  appeal  to  the  Appeals  Committee, 
in  accordance  with  Chapter  XIX  of  the 
Exchange's  rules. '^  Notwithstemding 
any  provision  in  CBOE  Rule  19.2  to  the 
contrary,  a  request  for  review  must  be 
made  in  writing  (in  a  form  and  manner 
prescribed  by  the  Exchange)  no  later 
than  the  close  of  trading  on  the  next 
trade  date  after  the  member  receives 
verbal  notification  of  such 
determination  by  Trading  Officials. 

e.  Negotiated  Trade  Nullification: 
Proposed  CBOE  Rule  6.25(e).  Proposed 
CBOE  Rule  6.25{e)clarifies  that  a  trade 
may  be  nullified  if  the  parties  to  the 
trade  agree  to  the  nullification.  When  all 
parties  to  a  trade  have  agreed  to  a  trade 
nullification  one  party  must  promptly 
disseminate  cancellation  information  in 
OPRA  format. 

f.  Applicability.  The  Exchange 
represents  that  proposed  CBOE  Rule 
6.25  will  operate  floorwide  in  both 
equity  and  index  option  products.  The 
Exchange  proposes  to  amend  CBOE 
Rule  6.2A,  Rapid  Opening  System,  to 
indicate  that  ROS  transactions  that  are 


'•'If  the  transaction(s)  in  question  occurred  after 
2:30  p.m..  Trading  Officials  shall  have  until  9:30 
a.m.  the  following  morning  to  render  a 
determination. 

'^For  purposes  of  this  Rule,  a  member  must  be 
aggrieved  as  described  in  CBOE  Rule  19  1. 


executed  at  clearly  erroneous  prices  will 
now  be  adjusted  in  accordance  with 
proposed  CBOE  Rule  6.25.  New 
Interpretation  .01  to  proposed  CBOE 
Rule  6.25  consists  of  language 
previously  contained  in  CBOE  Rule 
6.2A(a)(iii).  Accordingly,  the  CBOE 
believes  that  the  relocation  of  this  rule 
language  from  CBOE  Rule  6.2A  to 
proposed  CBOE  Rule  6.25  raises  no  new 
or  novel  issues. 

With  the  adoption  of  proposed  CBOE 
Rule  6.25,  the  Exchange  will  withdraw 
the  effectiveness  of  Regulatory  Circular 
RGOO-169. 

2.  StatutoPk-  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act '"'  in  general,  and 
furthers  the  objectives  of  Section 
6{b)(5)'^  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  for  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
CBOE  believes  that  the  proposed  rule 
change,  as  amended,  will  provide 
objective  standards  to  use  in  correcting 
executions  made  as  a  result  of  an 
obvious  error  and  procediu-es  by  which 
Trading  Officials'  decisions  may  be 
appealed. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 


■■•IS  L"S.C.  78f(b) 
1M5  U.S.C.  78f(b)(5) 
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(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV'.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  ds  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  .SecretarN  .  SecuritU'S 
and  Exchange  Commission.  450  Fifth 
.Street.  ,\\V  ,  Washington.  DC  20549- 
OfiOM.  Cnpit>s  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  mav  he  withheld  from  th*' 
public  in  dccordanc'"  with  the 
provisions  of  5  U.S.C;.  552,  will  be 
available  for  inspection  and  copving  at 
the  Commissions  Public  Reference 
Room,  Copies  of  sue  h  filing  will  also  be 
available  fnr  inspection  and  ropving  at 
the  principal  office  of  the  Exchange  .Ml 
submissions  should  refer  to  File  No. 
SR-C.B(3E-2()01-04  and  should  be 
submitted  bv  October  27,  2003. 

v.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Amendment  No.  3  on  a  Pilot  Basis 

After  carehil  review,  the  Commission 
finds  that  proposed  paragraphs  (a)f3l. 
(b).  (c).  id),  and  (e)  of  proposed  CBOE 
Rule  6,25  are  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
d  national  -.ecurities  exc  hange."^  In 
particular,  the  Ctirnmissinn  finds  that 
these  proposed  rules  are  ccmsist-'iit  with 
the  requirements  of  Section  6{h,'i5,!  '    nt 
the  Act.  which  requires,  among  'ithiT 
things,  that  the  rules  of  an  exchaiis^e  hr 
designeti  to  prumejte  just  and  equUable 
principals  of  trade,  to  remove 
impedimf^nts  to  and  perfect  the 
mtMhanism  of  a  free  and  o[)en  market 
anil  a  national  market  svstem.  and  in 
general,  to  protect  mvesturs  and  the 
public:  interest. 

The  C'drninissHin  considers  that  in 
most  rirc  umstances  trades  that  are 
executed  between  parties  should  be 
honort'd  On  rare  ocxasions  where  there 
has  been  a  documented  Exchange 


svstem  disruption  or  malfunction,  the 
execution  of  a  trade  under  such 
circumstances  indicates  that  an 
■'obvious  error"  may  exist,  suggesting 
that  it  is  unrealistic  to  expect  that  the 
parties  to  the  trade  had  come  to  a 
meeting  of  the  minds  regartiing  the 
terms  of  the  transaction  In  the 
Commission's  view,  the  determination 
of  whether  such  <in   "obvious  error"  has 
occurred  should  be  based  on  specific 
and  objective  criteria  and  subject  to 
specific  and  objective  procedures.  The 
Oimmission  believes  that  the  CBOE's 
proposed  rule  relating  to  an  obvious 
error  resulting  from  a  verifiable 
Exchange  system  disruptions  and 
malfunctions  establishes  such  specific 
and  objec  five  criteria  for  determining 
when  a  trade  mav  involve  an  "obvious 
error"  and  thus  mav  be  adjusted  or 
nullified  The  CBOE  has  specified  that 
trading  officials  mav  adjust  or  bust 
traiisdc  tions  resulting  from  a  verifiable 
disruption  or  malhinc:tion  in  the  use  or 
operation  of  an\  automated  Mxchange 
quotation,  dissemination,  execution,  or 
c:ommunication  system.  The 
(Commission  also  believes  that  the 
[iroposal  esiablishes  specific  .ind 
objective  procedures  governing  the 
adjustment  or  nullification  of  such 
trades. 

The  (iomniission  finds  good  cause, 
pursuant  to  .Sec  t ion  b(b)l5)  '"  and 
Section  I'tlbl  '  '  of  the  Act,  to  accelerate 
.ippro\dl  of  paragraphs  (al(3).  (h).  (c;). 
(I I.  and  lei  of  the  proposed  CBOE  Rule 
6,25  on  a  pilot  basis,  prior  to  the 
thirtieth  dav  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Regi.ster  The  Commission  notes 
that  tht!  provisions  of  the  proposal 
regarding  verifiable  disruptions  or 
malfunc  tions  of  F\(  hange  svstems; 
priK  t'dures  tor  rev  lewing  transacticjns: 
adjustments  of  obvious  error  trades; 
review  bv  the  appeals  committee;  and 
negotiated  trade  niiUific  ation.  are 
substantiallv  similar  to  proposed  rule 
(  hanges  submitted  bv  the  International 
Se(  urities  Exchange.  Inc  and  Pacific 
Kxi  h.iii'^f.  Iiu  ,  as  well  ,is  the  rules  for 
CBtJKdiiect,  ,ill  of  which  the 
Commission  has  approved. 2" 
Furthermore   pursu.int  to  Amendment 
No,  3  to  the  [iroposed  rule  (  hange,  thest> 
provisions  of  I  lie  proposeci  rule  c:hange 
are  in  effcn;!  mi  a  pilot  basis  until 
December  3.  200  (  The  Commission 


lii  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f) 

'■  15  U.S.C  78frb)(5|, 


'"15  US,C,  78f[b)(5|, 

'"15  U.S,C  78s(bl 

'"See  Securities  Kxchange  .Act  Kelease  No  485.38 
(September  25.  2t)03l  (SR-P(:X-2002-01); 
Securities  Exchange  Act  Release  No  48097  (June 
26.  2003).  68  FR  39604  lluly  2.  20031  (.SR-ISE- 
2003-10);  and  Securities  Exchange  Act  Release  No 
47628  (April  3.  2003),  68  VH  17697  (,\pnl  10,  2003) 
(SR-<3OE-00-55) 


finds,  therefore,  that  granting  partial 
accelerated  approval  of  the  proposed 
rule  change,  as  amended,  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register,  is  appropriate  and 
consistent  with  Section  6(b)(5) -^  of  the 
Act. 

VI.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  paragraphs  (a)(3), 
(b),  (c),  (d),  and  (e)  of  CBOE  Rule  6.25, 
as  set  forth  in  the  proposed  rule  change, 
as  amended,  are  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^^  that 
paragraphs  (a)(3),  (b),  (c),  (d),  and  (e)  of 
CBOE  Rule  6.25.  as  set  forth  in  the 
proposed  rule  change,  as  amended,  be 
and  hereby  are  approved  on  an 
accelerated  basis,  on  a  pilot  basis  until 
December  1,  2003. 

For  tho  Commission,  bv  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authoritv,- ' 
Margaret  H.  McFarland, 

Depufv  Serretarw 

|FR  Dor  0.3-252fi3  Filed  lU-3-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48568;  File  No.  SR-ISE- 
2003-23] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
International  Securities  Exchange,  inc., 
Relating  to  Payment-for-Order-Fiow 
Fees 

September  30.  2003, 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder, - 
notice  is  hereby  given  that  on 
September  24.  2003,  the  International 
.Securities  Exchange,  Inc.  ("ISE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  f'ommission  the  proposed 
rule  change  as  described  in  Items  I,  II. 
and  III  below,  which  the  Exchange  has 
prepared.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


-'  15  f  S(_:   78f(bl(.j) 

''-'IS  i;.s(:  7fls(t))(2i 

"17  t:FR  200  10-J(a)(12). 
'15US,C,  78s(b)(l), 
•*  17C:FR  240  19l>-4 


C  TTOO 


C l„ I      D. 


>-        \,-„l 
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I.  Self  Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  lower 
the  cap  on  each  payment-for-order-flow 
hind  from  $550,000  to  $450,000.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Exchange  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  had  received.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  Sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  those 
statements. 

A.  Self-Hegulaton' Organization's 
Statement  of  the  Purpose  of,  and 
Statutory-  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Exchange  operates  a  payment  for 
order  flow  program  as  approved  by  the 
Commission. '  This  program  is  currently 
funded  through  a  $.55  fee  paid  by  ISE 
market  makers  for  each  customer 
f  ontract  they  execute.  The  Exchange 
also  has  established  a  ceiling  of 
S550.000  in  each  of  the  ten  payment-for- 
order-flow  funds  it  maintains.''  The 
Exc;hanges  states  that  it  seeks  to  ensure 
that  the  ten  payment-for-order-flow 
funds  are  sufficiently  high,  but  no 
higher  than  necessary.  The  Exchange 
states  that  it  continues  to  collect  more 
money  for  the  funds  than  its  Primary 
Market  Makers  have  paid  out.  Therefore, 
the  Exchange  proposes  to  reduce  the 
ceiling  on  each  payment-for-order-flow 
fund  from  $550,000  to  $450,000, 


'  Set  Securities  Exchange  Act  Release  No.  43833 
(laiiuarv  10.  2001).  66  FR  7822  (January  25.  2001) 
(ai-proving  File  No.  SR-ISE-OO-IO). 

'  .Sf>e  .Se<:urilies  Exchange  Act  Release  Nos.  45128 
(December  4,  2001).  66  FR  64325  (December  12. 
2001)  (File  No   .SR-I.SE-2001-31),  45772  (April  17. 
2002).  67  FR  20563  (.April  25.  2002)  (File  No.  SR- 
ISE-2002-O9),  45857  (Mav  1,  2002),  67  FK  30988 
(May  8.  2002)  (File  No.  SR— ISE-2002-12),  and 
46976  [December  9,  2002).  67  FR  77116  (December 
16,  2002)  (File  No  SR-ISE-2002-26).  Under  ISE 
Rule  802(b).  the  Exchange  has  divided  the  options 
it  trades  into  ten  groups,  with  one  Primary  Market 
Maker  assigned  to  each  group.  The  Exchange 
maintains  a  payment-for-order-flow  fund  for  each 
group,  consisting  of  the  fees  collected  from  market 
makers  trading  options  in  that  group.  The  Primary 
Market  Maker  for  the  group  is  responsible  for 
arranging  and  making  all  payments  to  Electronic 
Access  Members  for  order  flow  sent  to  the  Exchange 
in  options  in  that  group. 


because  it  believes  that  it  can 
adequately  maintain  this  program  with 
the  reduced  ceiling.^ 

2.  Statutory  Basis 

The  basis  for  this  proposed  rule 
change  is  the  requirement  of  section 
6(b)(4)  under  the  Act  ''•  that  an  exchange 
have  an  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  members  and  other  persons 
using  its  facilities. 

B.  Self-Regulaton-  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  ^  and  Rule  19b-4(f)(2) 
thereunder"  because  it  changes  an  ISE 
fee.  At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  ol  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretarv',  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N\V.. 


"'The  Commission  notes  that  the  pa\Tiient  fur 
ordur  flow  fee  would  be  suspended  fi)r  ,i  group  of 
options  when  the  fund  balance  for  the  group 
reaches  $450,000,  l)ut. would  be  reinstated  when 
any  such  fund  balance  falls  below  S450.OO0  Ser 
Securities  Exchange  Act  Release  No.  45857  (May  1. 
2002).  67  FR  30988  (May  8,  2002)  (File  No  SR-JSE- 
2002-12) 

MSrS.C   78f(b)(4). 

-15  U.S.C.  78s(b)(3)(A) 

"17CFR19b-^(f)(2). 


Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-lSE-2003-23  and  should  be 
submitted  by  October  27,  2003. 

For  the  Commission,  by  the  Dinsion  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Jill  M.  Peterson, 

Assistant  Sfcn'tary. 

[FR  Doc.  03-25201  Filed  10-3-03;  a;45  amj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48569;  File  No.  SR-PCX- 
2003-52] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to  the 
Exchange's  Designated  Examining 
Authority  Fee  Exemption 

September  30.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  on 
September  24.  2003.  the  Pacific 
Exchange.  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Seif-Reguiatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
the  regulatorv  fee  portion  of  its 
Schedule  of  Fees  and  Charges  ("Fees") 


•17  t:KR  200.30- ;i(a)(]2). 
15  U.S.C  78s(b)(l) 
17CI'R240  19b-l. 
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in  nrdrr  to  r«visp  its  Designated 

Kxamiri.ititm  Authnritv  ('"DEA")  Fee 

e'Xt'inpti'iii  Ttif'  f>'xt  (if  t!u'  proposed 
rule  chcint;^  is  .ivaihibie  at  the  \'( .X  and 
at  tht'  (!oiTunissii)n 

II.  Self-ReRulatorv'  Drt^anization's 
Statement  of  the  Purpose  of,  and 
Slatutorv  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  witti  tfit.'  l-nmmission.  the 
t'CX  inrluded  stdtements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change,  and  discussed  any 
(  liniments  it  received  on  the  proposed 
ml''  I  h,in£;e.  The  text  of  these  statements 
nia\  fx'  examined  at  the  places  specified 
in  Itt-m  IV  fieiow  The  Exchange  has 
prepared  sunimaries.  set  forth  in 
Section.s  .A.  B.  ami  ('■  below,  of  the  most 
significant  aspects  of  such  statements. 

.•\  Self-Regulaton-  Organization's 
Statpment  uf  thf^  Purpose  of.  and 
Statutory-  Basis  for,  the  Proposed  Rule 
Change 

1   Purpose 

The  Exchange  is  proposing  to  amend 
the  regulator}'  fee  portion  of  its  Fees  in 
order  to  revise  the  DEA  Fee  e.xemption. 
The  Exchange  currently  charges  a  DEA 
tee  in  order  to  recover  costs  associated 
with  regulation  relative  to  those  DEA 
member  firms  that  do  not  conduct  a 
certain  portion  of  their  trading  activity 
on  the  [H:X  The  Exchange  reciuires  all 
traders  to  pay  an  initial  registration  fee 
iif  S75  per  trader  and  an  annual  fee 
thereafter  of  Slrii)  per  trader   in 
.iddition.  a  S2.n()0  per  month 
exanv.nation  fee  applies  to  firms  for 
u  hum  'he  PCX  is  the  DEA.  For  firms 
that  conduct  a  substantial  portion  of 
their  business  on  the  Exchange  floor, 
however,  these  costs  are  deemed  to  be 
offset  by  contract  revenue.  Thus,  the 
Exchange  allows  an  exemption  to  those 
member  organizations  that  can 
demonstrate  that  at  least  25%  of  their 
income  was  derived  from  on-floor 
activities 

The  Exchange  seeks  to  make  a  minor 
amendment  to  the  existing  DEA  Fee 
exemption.  The  revised  DEA  Fee 
exemption  will  allow  an  exemption  for 
anv  PCX  Rei;istered  Floor  Broker  or 
Marker  Maker  '  that  effects  at  least  25% 
of  all  securities  transactions,  as 
measured  in  contract  or  share  volume, 
on  the  PCX  Floor  or  any  other  PCX 
(lpti(jns  trading  facility,  including  PCX 
Plus.  The  Exchange  believes  that  this 
imendment  more  accurately  reflects  the 
a(iplication  of  the  exemption  and 


peterenc  es  the  Kxf  hange's  new  trading 
[)lattorm.  PCX  Plus  The  Kxc;hange  states 
that  the  luiderU  iiii;  purpose  of  the 
f'xemptinn.  ri'i  n\er\  ot  rosts  ' 
associated  with  pr>>\idiiig  '■egul.itor\ 
servi(  es  to  uff-fludr  tradin'4  firms  that  do 
not  (  nndiK  t  lh>Mr  tradinj;;  activ  it\  on  the 
Exchange,  remains  iim  hanued 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  .Section  h(b) 
of  the  Act."'  in  general,  and  Section 
6(b)(4)  of  the  Act.''  in  particular,  in  that 
it  provides  for  the  equitable  allocation 
of  reasonable  dues,  fees  and  nther 
charges  among  its  members 

B.  Self-Regulatory  Ui'^niu/.^ition's 
Statement  on  Burden  on  Competitmn 

The  Exchange  does  not  lielitn  e  that 
the  proposed  rule  change  will  im()ose 
any  burden  on  competitmn  lliat  is  not 
necessary  or  appropriate  m  furth.i.uK.e 
of  the  purposes  of  the  A(  t 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Rerened  From 
Members.  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  wer^  neither  solic  iteii  nor 
received 

III.  Date  of  Etfectivenes-s  of  the 
Proposed  Rule  (Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  h,is  become 
effective  pursuant  to  Sec  tioii 
19{b)(3)(A)(ii)  of  the  Act     ,nu\ 
subparagraph  (f)(2)  of  Rule  !<ih-4 
thereunder,"  because  it  esl.ihlislies  or 
changes  a  due.  fee.  or  other  charge 
imposed  by  the  Exchange  At  any  time 
within  60  days  after  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  sununarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  puhli(   interest,  for 
the  protection    't  iiivestiirs.  or  otherwise 
in  furtheran(  ••   it  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Intertfsted  persons  are  iiuited  to 
submit  written  data,  views  anil 
arguments  concerning  the  foiegoing. 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 


•  Pursuant  to  PCX  Rule  6  1(c)(2).  the  term 
"Market  Maker  "  includes  Lead  Market  Maker. 
Remote  Market  Maker.  Floor  Market  Maker  and 
Supplemental  Market  Maker 


*  These  include  costs  related  to  advising  firms  on 
financial  reporting  requirements  and  compliance 
with  PCX  and  Commission  rules.  There  are  also 
extensive  travel  costs  and  more  complex  regulation 
related  to  such  firms 

MSUS.C78f(b) 

"ISU.S.C.  78f(bl(4) 

M5  1I.S.C.  78s(b)(3)(A)(ii). 

"17CFR240  19b-4(n(2). 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretarv.  Securities  and  Exchange 
(Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  w-ritten  statements 
w  ith  respec:t  to  the  proposed  rule 
(  hange  that  are  filed  with  the 
CCommission,  and  all  written 
c:ommunicatiQns  relating  to  the 
proposffd  rule  c:hange  between  the 
(Commission  and  any  person,  other  than 
those  that  mav  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U  S.C   552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Rofim.  Copies  of  such  filing  will  also  be 
a\  ailahle  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  file  number 
SR-PCX-2003-52  and  should  be 
submitted  by  October  27,  2003. 

l-'or  the  Commission,  bv  the  Division  of 
Market  Regulation,  pursuanl  tu  delegated 
authoritv.  ' 
|ill  M.  Peterson. 
Assistant  Secretan'. 

iKR  Doi    03-:j.t-.'5P  Filed  10-,3-03:  8:4.S  am) 
BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48565;  File  No.  SR-PCX- 
2003-20] 

Self-Regulatory  Organizations;  Pacific 
Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change  and 
Amendments  No.  1  and  2  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  to  Amendment  No.  3  Relating 
to  the  Limitation  of  Liability  of  the 
Options  Clearing  Corporation  to 
Exchange  Members 

.September  iO.  JUO.l 

1.  Introduction 

On  April  28,  2003,  the  Pacific 
I-lxchange,  Inc.  ("PCX"  or  "Exchange") 
fih>d  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")'  and  Rule 
19l>— 4  thereunder,-  a  proposed  rule 
change  to  adopt  PCX  Rule  13.5.  On 
August  4.  2003,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change  '  On  .■\ugust  7.  2003.  the  PCX 


"  17  CFR  JOO  .i(>-.i(a)il^). 

'15  I)  S.C    78s(b)(l) 

■'17CFR240  19t)-4 

'  Sff  letter  from  T,mia  i   (;hu,  SUff  Attorney. 
Ki-gulatnrv  Pulii  \--  PCX.  In  Nancv  I   Sanovv. 
Assisl,ir.t  D;rc(  lor   Division  of  Market  Regulation 
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submitted  Amendment  No.  2  to  the 
proposed  rule  change.*  The  proposed 
rule  change,  as  amended,  was  published 
for  comment  in  the  Federal  Register  on 
August  19.  2003.5  On  September  16, 
2003  the  PCX  submitted  Amendment 
No.  3  to  the  proposed  rule  change.^ 

The  Commission  received  no 
comments  on  the  proposed  rule  change, 
as  amended.  This  order  approves  the 
proposed  rule  change,  as  amended,  and 
issues  notice  of,  and  grants  accelerated 
approval  to,  Amendment  No.  3. 

n.  Description  of  the  Proposed  Rule 
Change 

Pursuant  to  the  Linkage  Project  and 
Facilities  Management  Agreement 
("Agreement").''  the  Linkage 
Participants,  including  the  Exchange, 
are  required  to  file  a  proposed  rule 
change  with  the  Commission  to  provide 
the  Options  Clearing  Corporation 
COCC")  with  limited  Hability  with 
respect  to  the  members"  use  of  the 
Options  Intermarket  Linkage 
("Linkage").  The  PCX  represents  that  it 
filed  this  proposed  rule  change  to  fulfill 
its  obligation  under  the  Agreement.  The 
PCX  proposes  to  adopt  PCX  Rule  13.5(b) 
to  limit  the  liability  for  the  OCC  with 
respect  to  PCX  members'  use  of  the 
Linkage. 

The  Exchange  also  proposes  to  adopt 
PCX  Rule  13.5(a)  to  provide  that  the 
Linkage,  as  used  to  send  orders  and 
other  information  to  or  from  the 
Exchange,  is  a  facility  or  service 
afforded  bv  the  Exchange  for  purposes 
of  PCX  Rule  13.2.8  The  proposed  rule 
change  provides  that  the  OCC  would 
have  no  liability  to  PCX  members,  with 
respect  to  the  use,  non-use,  or  inability 
to  use  the  Linkage. 

Lastly,  the  PCX  proposed  to  carve  out 
an  exception  for  the  Linkage  system  in 


("Division").  Commission,  dated  August  1,  2003 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
Exchange  submitted  a  new  form  19b— 4,  which 
replaced  the  original  filing  ih  its  entirety. 

■*  See  letter  from  Tania  J.  Cho,  Staff  Attorney, 
Regulatory  Policy.  PCX.  to  Deborah  L.  Flyrm, 
.\ssistant  Director,  Division,  Commission,  dated 
August  7,  2003  ("Amendment  No.  2").  In 
-Amendment  No.  2,  the  Exchange  removed  a 
disclaimer  provision  contained  in  the  proposed  rule 
text.  PCX  Rule  13.5(c). 

■  Securities  Exchange  Act  Release  No.  48322 
(August  12,  2003),  68  FR  49331. 

'■  5pp  letter  from  Tania  J.  Cho,  Staff  Attorney, 
Regulatory  Policy.  PCX,  to  Nancy  J.  Sanow, 
Assistant  Director.  Division.  Commission,  dated 
September  2,  2003  ("Amendment  No.  3").  In 
.\mendment  No.  3,  the  Exchange  proposed  to 
change  the  term  "persons  associated"  to  "associated 
persons"  in  proposed  PCX  Rule  13.5(a)  and  (b). 

'  Linkage  Project  and  Facilities  Management 
.Agreement  (January  30,  2003). 

"  PCX  Rule  13.2.  among  other  things,  describes 
the  extent  of  the  Exchange's  liability  to  members  for 
use  of  the  facilities  and  ser\'ices  provided  by  the 
Exchange. 


existing  PCX  Rule  13.2(b).  The 
Exchange  represents  that  this  rule, 
which  addresses  the  Exchange's  liability 
for  the  negligent  acts  of  its  employees  or 
failure  of  its  systems  or  facilities 
whenever  custody  of  an  unexecuted 
customer  order  is  transmitted  by  a 
member  through  the  Exchange's 
automated  facilities,  is  not  intended  to 
apply  to  the  Linkage  system,  and  that, 
therefore,  the  carve-out  is  appropriate. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  naiional 
securities  exchange^  and,  in  particular, 
the  requirements  of  section  6(b)  of  the 
Act  1"  and  the  rules  and  regulations 
thereunder.  The  Commission  finds  that 
the  rule  change,  as  amended,  is 
consistent  with  section  6(b)(5)  of  the 
Act,"  which  requires,  among  other 
things,  that  the  rules  of  the  Exchange  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulation,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
piiblic  interest. 

The  Commission  believes  that  this 
proposed  rule  change,  as  amended, 
should  foster  cooperation  and  promote 
a  relationship  between  the  PCX  and  the 
OCC  that  is  conducive  to  the  effective 
operation  of  the  Linkage.  Further,  the 
Commission  believes  that  the  PCX's 
proposals  to  characterize  the  Linkage  as 
a  facility  or  service  of  the  Exchange  and 
to  except  the  Linkage  system  from  PCX 
Rule  13.2(b)  are  reasonable. 

The  Commission  finds  good  cause, 
pursuant  to  section  19(b)(2)  of  the  Act, 
for  approving  Amendment  No.  3  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  In  Amendment  No.  3. 
the  PCX  changed  the  phrase  "members 
or  persons  associated  therewith."  which 
was  contained  in  the  portion  of  the 
proposed  rule  text  pertaining  to  the 
OCC's  liability  to  such  persons,  to 
"members  or  associated  persons."  The 
Commission  believes  that  this  change 
will  ensure  that  customers  of  a  member 
or  others  who  do  business  with  a 


"In  approving  this  proposed  rule  change,  as 
amended,  the  Commission  notes  that  it  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(fl. 

iniSU.S.C.  78f[b). 

"  15  U.S.C.  78f(b)(5). 


member,  but  are  not  under  the  control 
of,  or  employed  by,  the  member,  are  not 
inadvertently  affected  by  the  proposed 
rule  change. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
3  including  whether  Amendment  No.  3 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2003-20  and  should  be 
submitted  by  October  27,  2003. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.i^  that  the 
proposed  rule  change,  as  amended  (File 
No.  SR-PCX-2003-20)  is  approved,  and 
Amendment  No.  3  is  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' ' 
Jill  M.  Peterson. 
Assistant  Secretan'. 
|FR  Doe:.  03-25260  Filed  10-3-03:  8:45  am] 

BILLING  CODE  80tO-01-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48563;  File  No.  SR-Phlx- 
2003-30] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Accelerating 
Approval  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Implementing  a  Pilot  Program  Relating 
to  the  Book  Sweep  Function  of  the 
Exchange's  Automated  Options  Market 
System 

September  2^.  2003 

Pursuant  to  .Section  m(b)(  1 )  oi  the 
Securities  Exchange  .^ct  of  1934 
(•■.Act"),'  and  Rule  19b-4  thereunder.-' 
notice  is  herebv  yiven  that  on  [une  23, 
2003,  the  Philadelphia  .Stock  Exchange. 
Inc.  ("Phlx"  or  "Exchange"),  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  bv  Phlx  On  .August 
19.  2003.  the  Exchange  filed 
.Amendment  No.  1  to  the  proposed  rule 
change. '  On  September  12.  2003,  the 
Exchange  filed  .Amendment  No.  2  to  the 
proposed  rule  change/*  On  September 
17.  2003.  the  Exchange  filed 
.Amendment  No.  3  to  the  proposed  rule 
change.  ■  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons,  and  is  approving  the  proposal 
on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  new 
Rule  1080(c)(iii)  concerning  a  new- 
feature  of  the  Exchange's  .Automated 
Options  Market  (".Al.'TOM ")  System,'^ 


15  1   SC  78s(bKl). 

'  17  CKR  24(1  19t>-4 

'  See  Iftter  tiom  Rii  hard  .S.  Rudolph.  Dire<;tor  and 
Ojunsel   Phlx,  I(j  Naru  v  .Sanow.  .Assistant  Director. 
DiMSiun  of  Market  Regulation,  Commission,  dated 
.-Vu^ust  IH  2003  r  .Amendment  No.  1  "). 
.Amendment  \o   1  replaced  the  oriBiinal  Form  19b- 
4  111  lis  enlirelv 

•  See  letter  from  Richard  S  Rudolph,  Director  and 
Counsel,  Phlx,  to  Nan<;y  Sanow,  .Assistant  Director, 
Division  of  Market  Regulation,  txjmmission,  dated 
September  11    J003  (".Amendment  No  2")  In 
Amendment  No   2.  Phlx  amended  the  text  of  the 
proposed  rule  change  to  specifv  when  the  Book 
Sweep  function  would  be  engaged  or  disengaged 

^See  letter  from  Richard  S  Rudolph,  Director  and 
Counsel,  Phlx,  to  Nancv  Sanow,  .Assistant  Director, 
Division  of  Market  Regulation,  Commission,  dated 
Sep'.emUr  Ifi,  2003  (Amendment  No  3")  In 
AuifTidmenl  ,\o  3,  Phlx  proposed  to  implement  the 
Book  .Swuep  function  on  a  six-month  pilot  basis 

Al  Toy  IS  the  Exchange  s  electronic  order 
delivery',  muting,  execution  and  reporting  system, 
which  provides  for  the  automatic  entry  and  routing 
of  ofiiiilv  option  and  index  option  orders  to  the 
E.xchange  trading  tlcMir  Orders  delivered  through 


designed  to  automatically  execute  limit 
orders  on  the  book  when  the  Exchange's 
electronic  options  pricing  system.  Auto- 
Quote,  or  a  specialist's  quote  sent  to  the 
Exchange  via  specialized  quote  feed 
(■  SQF").  locks  or  crosses  a  limit  order 
on  the  book.  This  feature  is  called 

Book  Sweep."  Below  is  the  text  of  the 
proposed  rule  c:hange.  Proposed  new 
language  is  italicized. 
***** 

Rule  1080,  (a)-(b)  No  change. 

(c)(i}-(ii)  No  change. 

I  Hi  I  Book  Sweep.  Book  Sweep  is  a 
feature  of  Al'TOKf  whit  h.  when 
engaged,  does  the  following:  when  the 
bid  or  offer  generated  by  the  Exchange's 
Auto-Quote  .svstem  lor  hv  a  proprietary- 
quoting  svstem  provided  for  in 
Commentary  02  of  this  Rule  called 
"Specialized  Quote  Feed  '  or  "SQF" I 
matches  or  crosses  the  E.xchange's  best 
bid  or  offer  in  a  particular  series  as 
established  bv  an  order  on  the  limit 
order  book,  orders  on  the  limit  order 
book  in  that  'ieries  will  be  automatically 
executed  and  allocated  among  crowd 
participants  signed  onto  the  Wheel.  If 
Book  Sweep  is  not  engaged  at  the  time 
the  Auto-Quote  or  SQF  bid  or  offer 
matches  or  crosses  the  Exchange's  best 
bid  or  offer  represented  by  a  limit  order 
on  the  book,  the  specialist  may 
manuallv  initiate  the  Book  Sweep 
feature  Book  Sweep  shall  lie  engaged 
when  AL'TC^X  is  engaged,  and  shall  be 
disengaged  when  Al  TO-.V  is 
disengaged  in  accordance  with  Rule 
lOWIdlivl  and  Rule  lOHOIel.  Eligible 
orders  on  the  limit  order  book  will  be 
automatically  executed  up  to  the  size 
associated  with  the  quote  that  matches 
or  crosses  su(  h  limit  orders. 

(iv}-{v)  No  change. 

(d)-(jj  No  change. 

Commentary 

No  change. 

***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Phlx  included  statements  loncerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
(  nmmeiits  it  received  on  the  proposed 
rule  (  hrtiige  The  text  of  these  statements 


may  be  examined  at  the  places  specified 
in  Item  IV  below.  Phlx  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  further  automate  options 
order  handling  by  adopting  a  new  rule 
reflecting  a  system  enhancement  to  the 
Exchange's  ALTOM  system,  called 
Book  Sweep,  that  would  allow  certain 
orders  resting  on  the  limit  order  book  ^ 
to  be  automatically  executed  in  the 
situation  where  the  bid  or  offer 
generated  by  the  Exchange's  Auto- 
Quote"  system  (or  by  a  proprietary 
quoting  system  called  'Specialized 
Quote  Feed  "  or  "SQF"}'*  locks  (i.e.,  2 
bid,  2  offer)  or  crosses  [i.e.,  2.10  bid,  2 
offer)  the  Exchange's  best  bid  or  offer  in 
a  particular  series  as  established  by  an 
order  on  the  limit  order  book.  Orders 
executed  by  the  Book  Sweep  feature 
would  be  allocated  among  crowd 
participants  participating  on  the 
Wheel."' 

The  Book  Sweep  feature  should 
provide  for  more  timely  and  efficient 
execution  of  marketable  limit  orders  on 
the  book.  Currently,  when  the  Auto- 
Quote  or  SQF  bid  or  offer  locks  or 
crosses  a  booked  order,  the  specialist 
handles  the  execution  manually  after 
being  alerted  by  the  system  that  one  or 
more  limit  orders  on  the  book  are 
marketable  and  due  an  execution.  This 
situation  can  occur  for  several  series  in 
the  same  option,  requiring  multiple 
executions  of  booked  limit  orders  in 
each  such  series  to  be  carried  out  by  the 
specialist,  which  can  be  a  time- 
consuming  and  burdensome  process. 

Book  Sweep  Size.  Book  Sweep  would 
function  by  automatically  executing  a 


.ALTOM  mav  be  executed  iiiaiiiiallv  or  c  ertaiii 
orders  are  eligible  for  AITOM-,  aiitoiii,itic 
execution  feature,  ALJT(>-.\  Kiiuitv  option  and 
index  option  specialists  are  recjuired  bv  the 
Exchange  to  participate  in  .At  TOM  and  its  features 
and  enhancements  Option  orders  entered  by 
txchanne  iiu'inbers  into  AtlTOM  are  routed  to  the 
appropriate  specialist  unit  on  the  Exchange  trading 
floor  See  Exchange  Rule  1080 


The  electronu     limit  order  book"  is  the 
Exchange  s  automated  specialist  limit  order  book, 
which  automaticallv  routes  all  unexecuted  ALTOM 
orders  to  the  book  and  displays  orders  real-time  in 
order  of  price-time  priority  Orders  not  delivered 
through  .ALTOM  may  also  be  entered  onto  the  limit 
order  book.  See  Exchange  Rule  1080,  Commentary 

02 

"  ,\uto-Quote  IS  the  Exchange's  electronic  options 
pricing  svstem.  which  enables  specialists  to 
automaticallv  monitor  and  instantly  update 
(juotatiuns  See  Exchange  Rule  1080,  Commentary 

IU(a| 
'',S>e  Exchange  Rule  1080,  Commentary  01(b)(i), 
'"The    Wheel"  is  a  feature  of  ALTOM  that 
allocates  contra-party  participation  respecting 
automaticallv  exec  uled  trades  among  the  specialist 
and  Registered  Options  Traders  ("ROTs'  I  signed 
onto  the  Wheel  for  that  listod  option  See  Exchange 
Rule  10«()(g|  See  also  Option  Floor  Procedure 
Advice  1  OKPA")  E-24. 


K'J'JOR. 
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number  of  contracts  not  to  exceed  the 
size  associated  with  the  quotation  that 
locks  or  crosses  a  hmit  order  on  the 
book.  The  purpose  of  this  provision  is 
to  make  automatic  executions  in  the 
Book  Sweep  function  consistent  with 
the  Exchange's  rules  relating  to  AUTO- 
X,  the  automatic  execution  feature  of 
AUTOM.  The  Exchange  no  longer  has 
an  artificial  "AUTO-X  guarantee" 
applicable  to  an  option.  Instead,  the 
Exchange  currently  provides  automatic 
executions  for  eligible  orders ' ' 
delivered  via  AUTOM  at  the  Exchange's 
disseminated  price,  up  to  the 
disseminated  size,  for  both  customer 
and  broker-dealer  orders. ^^  Because  the 
Exchange's  disseminated  size  (and  thus 
its  guaranteed  AUTO-X  size)  is  fluid,  in 
order  to  achieve  consistency,  the 
Exchange  proposes  that  the  number  of 
contracts  to  be  executed  via  Book  Sweep 
be  equal  to  the  size  associated  with  the 
quote  that  locks  or  crosses  the  limit 
order  on  the  book.'^ 

When  a  quote  generated  by  Auto- 
Quote  or  SQF  locks  or  crosses  a  limit 
order  on  the  book,  there  are  three 
possible  scenarios  that  may  occur.  First, 
if  such  a  quote  is  for  a  number  of 
contracts  that  is  equal  to  the  size 
associated  with  the  limit  order  on  the 
book,  the  entire  limit  order  would  be 
executed.  For  example,  if  a  limit  order 
is  resting  on  the  book  with  a  size  of  200 
contracts,  and  the  size  associated  with 
the  quote  that  locks  or  crosses  such  a 
limit  order  is  200  contracts,  the  entire 
limit  order  on  the  book  would  be 
executed,  and  Auto-Quote  or  SQF 
would  refresh  the  quote  (including  the 
size  associated  with  such  a  quote). 

The  second  possible  scenario  is  that 
the  size  associated  with  a  quote  that 
locks  or  crosses  a  limit  order  on  the 
book  could  be  for  a  greater  nimiber  of 


■ '  For  a  list  of  circumstances  in  which  orders 
otherwise  eligible  for  AUTO-X  are  instead 
manually  handled  by  the  specialist,  see  Exchange 
Rule  1080(c)(iv).  See  also  Securities  Exchange  Act 
Release  No  45927  (May  15,  2002),  67  FR  36289 
(May  23,  2002)  (SR-Phlx-2001-24). 

"  See  Securities  Exchange  Act  Release  No.  47646 
(April  8,  2003).  68  FR  17976  (April  14,  2003)  (SR- 
Phlx-2003-ia). 

' '  The  Exchange  notes  that  the  Chicago  Board 
Options  Exchange  ("CBOE")  cxirrently  has  rules  and 
systems  in  place  regarding  its  "Trigger" 
mechanism,  which  includes  a  functionality  similar 
to  that  set  forth  in  the  instant  proposal.  See  C30E 
Rule  6.8(d)(v).  See  also  Securities  Exchange  Act 
Release  No.  44462  (June  21.  2001),  66  FR  34495 
(June  28,  2001)  (SR-CBOE-00-22)  (Order  approving 
the  CBOE  Autoquote  Triggered  EBook  Execution). 
The  Exchange  notes  that,  by  rule,  the  CBOE 
"Trigger"  function  will  not  automatically  execute  a 
number  of  contracts  in  excess  of  the  RAES 
guaranteed  size.  While  the  instant  proposal  is  based 
in  part  on  the  CBOE  "Trigger,"  it  is  distinguished 
horn  that  function  in  that  an  order  executed  via 
Book  Sweep  would  be  executed  for  a  number  of 
contracts  up  to  the  size  associated  with  the  quote 
that  locks  or  crosses  a  booked  limit  order. 


contracts  than  the  size  associated  with 
the  booked  limit  order.  In  such  a 
situation,  the  entire  size  of  the  limit 
order  would  be  executed.  For  example, 
if  a  limit  order  is  resting  on  the  book 
with  a  size  of  200  contracts,  and  size 
associated  with  the  quote  that  locks  or 
crosses  such  a  limit  order  is  300 
contracts,  the  entire  limit  order  would 
be  executed.  Following  the  execution, 
Auto-Quote  or  SQF  would  refresh  the 
quote  (including  the  size  associated 
with  such  a  quote). 

Finally,  the  third  possible  scenario  is 
that  the  size  associated  with  the  quote 
that  locks  or  crosses  a  limit  order  on  the 
book  would  be  for  fewer  contracts  than 
the  size  associated  with  the  booked 
limit  order.  In  this  situation,  the  limit 
order  would  be  partially  executed 
automatically  at  the  size  associated  with 
the  quote  that  locks  or  crosses  the  limit 
order,'"*  and  Auto-Quote  or  SQF  would 
refresh  the  quotation.  For  example,  if  a 
limit  order  is  resting  on  the  book  with 
a  size  of  200  contracts,  and  the  size 
associated  with  the  quote  that  locks  or 
crosses  such  a  limit  order  is  100 
contracts.  Book  Sweep  would  generate 
an  automatic  execution  for  100 
contracts,  leaving  100  contracts  resting 
on  the  limit  order  book,  and  Auto-Quote 
or  SQF  would  refresh  the  quote.  If  the 
refreshed  quote  locks  or  crosses  the 
remaining  contracts  in  the  limit  order 
resting  on  the  book.  Book  Sweep  would 
initiate  an  automatic  execution  for  the 
size  associated  with  the  refreshed  quote. 
If  the  refreshed  bid  or  offer  is  for  a  price 
that  is  inferior  to  the  remaining 
contracts  in  the  limit  order  on  the  book, 
such  that  the  limit  order  represents  the 
Exchange's  best  bid  or  offer,  the  price 
and  size  of  the  limit  order  would  be 
disseminated  by  the  Exchange.  If  the 
refreshed  bid  or  offer  is  for  a  price  that 
is  superior  to  the  price  of  the  remaining 
limit  order,  the  Exchemge  would 
disseminate  the  refreshed  bid  or  offer, 
and  the  remaining  limit  order  would 
rest  on  the  limit  order  book  until  it 
becomes  due  for  execution  or  is 
cancelled. 

Manual  Book  Sweep.  Book  Sweep 
would  be  engaged  when  AUTO-X  is 
engaged,  and  would  be  disengaged 
when  AUTO-X  is  disengaged. '"' 


'■•Under Exchange  Rule  1082(b)  all  quotations 
made  available  by  the  Exchange  and  displayed  by 
quotation  vendors  shall  be  firm  for  customer  and 
broker-dealer  orders  at  the  disseminated  price  in  jm 
amoimt  up  to  the  disseminated  size.  See  also  Rule 
llAcl-1  under  the  Act,  17  CFR  240.1lAc]-l 

'^Exchange  Rule  1080(c)(iv)  provides  that  an 
order  otherwise  eligible  for  AUTO-X  will  instead 
be  manually  handled  by  the  specialist  in  the 
following  situations: 

(A)  The  Exchange's  disseminated  market  is 
crossed  {i.e.,  2'/b  bid,  2  offer),  or  crosses  the 
disseminated  market  of  another  options  exchange; 


However,  the  Exchange  proposes  to 
allow  specialists  to  engage  Book  Sweep 
manually  when  orders  are  received 
when  AUTO-X  is  disengaged,  and 
Auto-Quote  or  SQF  matches  or  crosses 
the  Exchange's  best  bid  or  offer  in  a 
particular  series  as  established  by  an 
order  on  the  limit  order  book.  The 
purpose  of  this  provision  is  to  enable 
the  specialist  to  execute  limit  orders  on 
the  book  that  are  due  for  execution  more 
efficiently  by  manually  initiating  Book 
Sweep  (rather  than  executing  such 
orders  individually),  thus  providing 
more  efficient  executions  and  ensuring 
that  the  specialist  may  maintain  a  fair 
and  orderly  market  when  such  orders 
become  due  for  execution. 

The  Exchange  expects  to  deploy  Book 
Sweep  as  supporting  systems  become 
available,  on  an  issue-by-issue  basis 
over  a  period  to  be  determined. 

2,  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  Section  6(b) 
of  the  Act  ^'^  in  general  and  fiulhers  the 
objectives  of  Section  6(b)(5) ''  in 
particular,  in  that  it  is  designed  to 
perfect  the  mechanisms  of  a  free  and 
open  market  and  a  national  market 
system,  and  to  protect  investors  and  the 
public  interest.  The  Exchsmge  believes 
that  Book  Sweep  should  help  provide 


(B)  One  of  the  following  order  types.  Stop,  stop 
limit,  market  on  closing,  market  on  opening,  or  an 
all-or-none  order  where  the  full  size  of  the  order 
caimot  be  executed: 

(C)  The  AUTOM  System  is  not  open  for  trading 
when  the  order  is  received  (which  is  known  as  a 
pre-market  order); 

(D)  The  disseminated  market  is  produced  during 
an  opening  or  other  rotation; 

(E)  when  the  specialist  posts  a  bid  or  offer  that 
is  better  than  the  specialist's  own  bid  or  offer; 

(F)  If  the  NBBO  Feature,  described  in  Exchange 
Rule  1080(c){iJ.  is  not  engaged,  and  the  Exchange's 
bid  or  offer  is  not  the  NBBO; 

(G)  when  the  price  of  a  limit  order  is  not  in  the 
appropriate  minimum  trading  increment  pursuant 
to  Exchange  Rule  1034; 

(H)  When  the  bid  price  is  zero  respecting  sell 
orders;  and 

(I)  When  the  number  of  contracts  automatically 
executed  within  a  15  second  period  in  an  option 
(subject  to  a  pilot  program  until  November  30. 
2003)  exceeds  the  specified  disengagement  size,  a 
30  second  period  ensues  during  which  subsequent 
orders  are  handled  manually. 

The  Exchange  notes  that  Rule  1080(c)(iv)  was 
adopted  to  address  the  requirement  in  the  Order 
Instituting  Public  Administrative  Proceedings 
Pursuant  to  Section  19lhllll  of  the  Securities 
Exchange  Act  of  1934.  Making  Findings  and 
Imposing  Sanctions,  Securities  Exchange  Act 
Release  No  43268  (September  11.  2000)  and 
,\dministrative  Proceeding  File  ?-10282  (the 
"Order")  that  the  Exchange  adopt  new,  or  amend 
existing,  rules  concerning  automatic  quotation  and 
execution  systems  which  specif\'  the  circumstances, 
if  any.  under  which  automated  execution  systems 
be  disengaged  or  operated  in  any  tnarmer  other  than 
the  normal  manner 

"ilSU.S.C  78f(b). 

■'15U.S.C.  78f(b)(5). 
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faster  executions  for  investors,  while 
reducing  the  burden  on  the  Exchange's 
specidiists  with  respect  to  the  manual 
execution  of  booked  orders. 

B  Sflt'-R>^gulator\-  Organtzation's 
Statement  on  Burden  on  Competition 

The  E.xchange  does  not  bt'lieve  that 
the  proposed  rule  change  will  impose 
anv  inappropriate  burden  on 
rompetitinn. 

C  Self-Regulatory-  Organization's 
Statf'ment  on  Commentti  on  the 
Proposed  Rule  Change  Received  Fmn) 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  receive(i 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  i oncerning  the  foregoing, 
including  whether  the  proposal  is 
cnnsistent  with  the  .^t  t   Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Kxchantje  flomniissioti, 
450  Fifth  Street.  \\V..  Washington.  DC 
20549-0f>()9.  (Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respec  t  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  betuetji  tht^ 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  thf 
public  in  accordance  with  the 
pr()\isions  of  fi  I'  S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  Copies  of  such  filing  will  also  be 
available  for  iu'^pection  and  ( fjpvint;  di 
the  principal  office  of  Phlx   ;\11 
submissK)ns  should  refer  to  File  No. 
SR-Phlx-2003-^0  and  should  be 
submitted  bv  October  27,  2003. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

.\her  careful  review,  the  C'ommission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  recjuirernents  of  the 
Act  and  tfie  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and.  in  particular, 
the  requirements  of  Section  6  of  the 
.Act  '"  Specifically,  the  Commission 
finds  that  the  proposal  is  consistent 
with  Section  6(b)(5)  of  the  .Act,  which 
requires  that  the  rules  of  a  national 
securities  exchange  be  designt^d  to 
promote  just  and  equitable  princ  iples  of 
trade,  as  well  as  to  reiiio\,e  impediments 


to  and  perfect  the  mechanism  of  a  free 
and  open  market,  and.  in  general,  to 
protec:t  investors  and  the  public 
interest.''  The  Commission  believes 
that  the  proposed  rule  change,  as 
.•mended,  should  help  to  facilitate  the 
more  efficient  exfu:ution  of  orders  when 
Auto-Quote  or  SQF  locks  or  crosses  the 
Exchange's  best  bid  or  offer  in  a  series, 
as  established  bv  an  order  on  the  limit 
order  book.  Moreover,  the  Exchange 
proposes  to  implement  the  Book  Sweep 
fuiu  tioii  as  a  six-month  pilot  program, 
which  will  enable  the  Exchange  and  the 
Commission  to  evaluate  its  operation 
before  the  function  is  permanently 
.ipproved 

The  (iommission  further  finds  good 
cause  for  apjiroving  the  proposed  rule 
change  prior  to  the  M)\h  day  after  the 
(Lite  of  publii.ition  of  notic;e  thereof  in 
the  Federal  Register.  The  (Commission 
notes  that  the  Exchange's  proposed 
Book  Sweep  system  is  similar  to 
functions  that  the  (iimimission  has 
[ir>'\  lousiv  approved  for  use  on  other 
•  '\(  hanges,-'"  and  would  be 
iniplem(>nted  un  a  pilot  basis.  Therefore. 
the  Commission  believes  that  it  is 
.qipropritite  to  grant  a(  celerated 
approval  to  the  proposal. 

V.  CConclusion 

It  IS  therefore  ordered,  pursuant  to 
Stjction  19(b)(2)  of  the  ,-\ct.-''  that  the 
proposed  rule  change  (SR-Phlx-20(J3- 
30)  is  hi'rebv  approved  on  an 
accelerated  basis,  as  a  pilot  program 
scheduled  to  expire  on  March  31 .  2004. 

For  the  (.(imiiiissitm,  bv  the  Division  (if 
.Market  Regulation,  pursuant  to  delegated 
authority. ■'•' 
Fill  M.  Peterson, 
Assistant  .S'('(  retary 
|FR  Doc.  03-25262  Filed  10-3-0.3;  8;45  am) 

BILLING  C006  8010-01 -P 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

The  Social  Security  Administration 
(SS.-\)  publishes  a  list  of  information 
(.oilei  tion  p,u  kages  that  will  require 
(  learance  by  th(>  Office  of  .Management 
and  Budget  (OMB)  in  complianc:e  with 


"  la  ippniving  the  proposal,  the  Commission  has 
considered  the  rule  s  impact  on  efficiency. 
compt'tilion   md  capital  furtnation   15  U.S  C.  78c(f) 


'■'15US.C  7af(b|(5| 

-"See  Securities  Exchrfiikji'  .-Xi  t  Kelease  No  44468 
dune  21.  2001).  66  KR  M'M^  Ihiin'  2H,  2l»(ni  i.SR- 
('CX-00-03)  (Order  dpprovinK  PCX     Aut-i-E.x  B(Mik. 
system),  and  ^ecunlies  Exchange  Ai  I  Relea.se  Nn 
44462  dune  21    2001).  66  FR  ;.444'i  ||une  2H.  2001) 
(.SR-(:B()E-00-22|  (Order  approviiis  CBOE 
Autoquote  Triggered  EBuuk  Execution  system) 

-'15U.S.C.  78s(b)(2). 

-M7CFR20O.30-3(a)(121 


Pub.  L.  104-13,  the  Paperwork 
Reduction  Act  of  1995,  effective  October 
1,  1995.  The  information  collection 
packages  that  may  be  included  in  this 
notice  are  for  new  information 
collections,  approval  of  existing 
information  collections,  revisions  to 
OMB-approved  information  collections, 
and  extensions  (no  change)  of  OMB- 
approved  information  collections. 

.SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information: 
its  practical  utility:  ways  to  enhance  its 
quality,  utility,  and  clarity:  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Written 
comments  and  recommendations 
regarding  the  information  collection(s) 
should  be  submitted  to  the  OMB  De'sk 
Officer  and  the  SSA  Reports  Clearance 
Officer.  The  information  can  be  mailed 
and/or  faxed  to  the  individuals  at  the 
addresses  and  fax  numbers  listed  below: 
(OMB),  Office  of  Management  and 

Budget,  Attn;  Desk  Officer  for  SSA, 

New  Executive  Building.  Room 

10235,  725  17th  St..  NW.. 

Washington.  DC  20503,  Fax:  202- 

395-6974. 
(SSA).  Social  Security  Administration, 

DCFAM.  Attn:  Reports  Clearance 

Officer.  1338  Annex  Building,  6401 

Security  Blvd.,  Baltimore.  MD  21235. 

Fax:  410-965-6400. 

I.  The  information  collections  listed 
below  are  pending  at  SSA  and  will  be 
submitted  to  OMB  within  60  days  from 
the  date  of  this  notice.  Therefore,  your 
comments  should  be  submitted  to  SSA 
within  60  days  from  the  date  of  this 
publication.  You  can  obtain  copies  of 
the  collection  instruments  by  calling  the 
SSA  Reports  Clearance  Officer  at  410- 
965-0454  or  bv  writing  to  the  address 
listed  above. 

1.  Continuation  of  Full  Benefit 
Standard  for  Persons  Institutionalized — 
20  CFR  416.212—0960-0516.  SSA  is 
required  by  law  to  establish  procedures 
for  collecting  information  on  whether  an 
Supplemental  Security  Income  (SSI) 
recipient  who  becomes  institutionalized 
(e.g.  hospital,  nursing  home)  may  be 
eligible  for  continued  benefits,  based  on 
the  full  federal  benefit  rate,  if  a 
physician  certifies  that  the  expected 
period  of  medical  confinement  will  last 
no  more  than  90  days.  The  individual 
(or  someone  acting  on  his/her  behalf) 
must  demonstrate  the  need  to  pay  some 
or  all  of  the  expenses  of  maintaining  the 
home.  The  respondents  are  applicants 
for  SSI  benefits. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 
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Number  of  Respondents:  60,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Average  Burden:  5,000 
hours. 

2.  Representative  Payee  Report  of 
Benefits  and  Dedicated  Account — 20 
CFR  416.546.  416.635.  416.640,  and 
416.665— 0960-C576.  Form  SSA-6233  is 
used  to  ensure  that  the  representative 
payee  is  using  the  benefits  received  for 
the  beneficiary's  current  maintenance 
and  personal  needs  and  that 
expenditures  of  funds  from  the 
dedicated  account  are  in  compliance 
with  the  law.  The  respondents  are 
individuals  and  organizational 
representative  payees  who  are  required 
by  law  to  establish  a  separate 
("dedicated")  account  in  a  financial 
institution  for  certain  past-due  SSI 
benefits. 

Type  of  Request:  Extension  of  an 
OMB-ap^roved  information  collection. 

Numoer  of  Respondents:  30,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  10,000 
hours. 

3.  Internet  Change  of  Address — 0960- 
NEW.  The  information  requested  by  the 


Social  Security  Administration  (SSA) 
via  the  Internet  will  be  used  to  report  a 
Title  II  beneficiary's  change  of  address/ 
telephone  nxmiber  and  to  verify  the 
identity  of  the  individual  using 
knowledge-based  authentication. 
Electronic  screens  solicit  identity 
information  that  will  be  verified  by 
comparing  it  with  information  in  SSA's 
records.  The  screens  must  be  completed 
and  identity  authenticated  before  the 
requestor  can  change  their  address.  This 
Internet  option  to  change  the  address/ 
telephone  number  will  eliminate  the 
need  for  a  phone  call  to  a  teleservice 
center  or  a  visit  to  a  field  office.  The 
respondents  are  beneficiaries  who 
request  a  change  of  address  or  telephone 
niunber  via  the  Internet. 

Type  of  Request:  New  information 
collection. 

Number  of  Respondents:  80,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  13.333 
hours. 

II.  The  information  collections  listed 
below  have  been  submitted  to  0MB  for 
clearance.  Yovu-  comments  on  the 
information  collections  would  be  most 
useful  if  received  by  OMB  cmd  SSA 


within  30  days  from  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  packages  by  calling 
the  SSA  Reports  Clearance  Officer  at 
410-965-0454,  or  by  writing  to  the 
address  listed  above. 

1.  Statement  for  Determining 
Continuing  Eligibility,  Supplemental 
Security  Income  Payment — 20  CFR, 
Subpart  D,  416.204—0960-0145.  SSA 
uses  form  SSA-8202-BK  to  conduct 
low-  and  middle-error-profile  (LEP- 
MEP)  telephone  or  face-to-face 
redetermination  (RZ)  interviews  with 
SSI  recipients  and  representative 
payees.  The  information  collected 
during  the  interview  is  used  to 
determine  whether  SSI  recipients  have 
met  and  continue  to  meet  all  statutory 
and  regulatory  requirements  for  SSI 
eligibility  and  whether  they  have  been, 
and  are  still  receiving,  the  correct 
payment  amount.  Form  SSA— 8202— 
OCR-SM  (Optical  Character  Recognition 
Self-Mailer)  collects  information  similar 
to  that  collected  on  Form  SSA-8202- 
BK.  However,  it  is  used  exclusively  in 
LEP  RZ  cases  on  a  6-year  cycle. 

Type  of  Request:  Extension  of  an 
OMB-approved  collection. 


Forms 


Respondents 


Frequency  of 
response 


Average  bur- 
den per  re- 
sponse 
(minutes) 


Estimated  an- 
nual burden 
(hours) 


SSA-8202-F6 

SSA-8202-CX;R-SM 


920,000 
800,000 


19 
9 


291,333 
120,000 


Total  Burden  Hours  for  this  Request: 
411,333  hours. 

2.  Statement  for  Determining 
Continuing  Eligibility,  Supplemental 
Security  Income  Payment(s)^20  CFR 
Subpart  B,  416.204-0960-0416.  SSA 
uses  the  information  collected  on  form 
SSA-8203-BK  for  high-error-profile 
(HEP)  redeterminations  of  disability  to 
determine  whether  SSI  recipients  have 
met  and  continue  to  meet  all  statutory 
and  regulatory  requirements  for  SSI 
eligibility  and  whether  they  have  been, 
and  are  still  receiving,  the  correct 
payment  amount.  The  information  is 
normally  completed  in  field  offices  by 
personal  contact  (face-to-face  or 
telephone  interview)  using  the 
automated  Modernized  SSI  Claim 
System  (MSSICS).  The  respondents  are 
recipients  of  Title  XVI  benefits. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  1,000,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  19 
minutes. 


Estimated  Annual  Burden:  316,667 
hours. 

Dated:  September  30.  2003. 
Elizabeth  A.  Davidson, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

[FRDoc.  03-25244  Filed  10-3-03:  8:45  am] 

BILUNG  CODE  4191-02-P 


DEPARTMENT  OF  STATE 
[Public  Notice  4507] 

30-Day  Notice  of  Proposed  Infonnation 
Collection:  Form  DS-3072,  Emergency 
Loan  Application  and  Evacuation 
Documentation,  OMB  Control  Numi3er 
1405-0150 

agency:  Department  of  State. 
action:  Notice. 

SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 


fhe  emergency  review  procedures  of  the 
Paperwork  Reduction  Act  of  1995. 

Type  of  Request:  Extension  of 
Currently  Approved  Collection. 

Originating  Office:  Bureau  of  Consular 
Affairs  (CA/OCS/PRI). 

Title  of  Information  Collection: 
Emergency  Loan  Application  and 
Evacuation  Documentation. 

Frequency:  On  occasion. 

Form  Number:  DS-3072. 

Respondents:  U.S.  citizens  abroad 
(and  third  country  nationals,  where 
eligible)  who  need  evacuation, 
repatriation,  or  emergency  medical  and 
dietary  assistance. 

Estimated  Number  of  Respondents: 
Approximately  500  respondents  per 
year.  The  number  of  respondents  may 
be  much  larger  in  emergency 
circumstances  when  lives  are 
endangered  by  war.  civil  unrest,  or 
natural  disaster,  but  such  circumstances 
are  extraordinary  and  the  number  of 
respondents  cannot  be  predicted. 

Average  Hours  Per  Response:  ID 
minutes. 


Federal  Register / Vol.  68,  No.  193 /Monday,  October  6,  2003 /Notices 


57729 


57728 


Federal  Register/ Vol.  68.  No.  193 /Monday,  October  6,  2003 /Notices 


Total  Estimated  Burden:  83.3  hours 
under  usual  circumstances. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  tc  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  proposed  information 
collection  and  supporting  document.^ 
may  be  obtained  from  Michael 
Meszaros,  who  may  be  reached  on  202- 
312-9750.  Public  comments,  or  requests 
for  additional  information,  regarding  the 
collection  listed  in  this  notice  should  be 
directed  to  the  State  Department  Desk 
Officer,  Officer  of  Inform.ation  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20.530.  who  mav  be 
reached  on  202-395-3897. 

Dated;  September  29.  2003. 
Maura  Haity, 

Assistant  Secretan'.  Bureau  of  Consular 

Affairs.  Department  of  State. 

[FRDoc.  0.3-25278  Filed  10-i-(J3;  8:45  am] 

BILLING  CODE  4710-06-P 


DEPARTMENT  OF  STATE 
[Public  Notice  4508] 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations: 
"Jasper  Johns:  Numbers" 

AGENCY:  Department  of  State 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations;  Pursuant  to 
the  authority  vested  in  me  bv  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat 
2681,  et  seq.:  22  U.S.C.  6501  note,  et 
seq].  Delegation  of  Authority  No.  234  of 
October  1,  1999.  Delegation  of  Authority 
No.  236  of  October  19.  1999,  as 
amended,  and  Delegation  of  Authority 
No.  257  of  April  15,  2003  |68  FR  19875]. 
I  hereby  determine  that  the  objects  to  be 
included  in  the  exhibition   "lasper 
lohns:  Numbers,  "  imported  from  abroad 


for  temporary  exhibition  within  the 
United  States,  are  of  cultural 
significance.  The  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  owners.  1  also  determine  that  the 
e.xhibition  or  display  of  the  exhibit 
objects  at  the  Cleveland  Museum  of  Art, 
Cleveland,  OH,  from  on  or  about 
October  26,  2003,  to  on  or  about  Januar\' 
1 1,  2004,  Los  Angeles  County  Museum 
of  Art,  Los  Angeles.  C^A,  from  on  or 
about  Februar\'  1,  2004,  to  on  or  about 
April  18,  2004,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register, 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  c:ontact  Julianne 
Simpson,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/61'4-6529).  The 
address  is  l'.,S.  Department  of  State.  SA- 
44,  301  4th  Street,  SVV.,  Room  700, 
Washington,  DC:  20547-0001, 

Dated:  October  1,  2003. 
C.  Miller  Crouch, 

Principal  Deputv  Assistant  Serretan-  for 
Educational  and  Cultural  Affairs.  Department 
of  State 
(FR  Dor  0;i-2.T277  Filed  lO-.l-G.l;  8:45  am] 

BILUNG  CODE  4710-08-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Industry 
Sector  Advisory  Committee  on 
Services  (ISAC-1 3) 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  N(i;i(  e  of  a  partially  opened 

meeting. 


SUMMARY:  The  Industry  Sector  Advisory 

(^(ininiittff  on  Services  (ISAC-1 3)  will 
hold  a  meeting  on  October  14.  2003. 
from  1:30  p.m.  to  4:30  p.m.  The  meeting 
will  be  closed  to  the  public  from  2:15 
p.m.  to  4:30  p  m.  and  opened  to  the 
public;  from  1:30  p.m.  to  2:15  p.m. 
DATES:  The  meeting  is  scheduled  for 
October  14.  2003,  unless  otherwise 
notified. 

ADDRESSES:  The  meeting  will  b(^  held  at 
the  Ronald  Reagan  Bldg,  USA  Trade 
reenter.  Training  Room  A. 
FOR  FURTHER  INFORMATION  CONTACT: 

lennifer  Moll.  DFO  for  lSAC-13  at  (202) 
482-1316,  Department  of  Ckimmerce. 
14th  Street  and  (ionstitution  Avenue, 
\W  .  Washington,  DC  20230  or 
Christina  Sevilla,  Director  for 
Intergovernmental  Affairs,  on  (202)  395- 
6120 


SUPPLEMENTARY  INFORMATKIN:  During  the 
opened  portion  of  the  meeting  the 
following  agenda  items  will  be 
discussed. 

•  The  General  Agreement  on  Trade  in 
Services  (GATS)  Negotiations  and  the 
WTO  Cancun  Ministerial,  and 

•  The  Free  Trade  Area  of  the 
Americas  (FTAA)  Negotiations. 

Ctiristopher  A.  Padilla, 

Assistant  U.S.  Trade  Representative  for 
Intergovernmental  Affairs  and  Public  Liaison. 
(FR  Doc.  03-25288  Filed  10-3-03:  8:45  am] 

BILLING  CODE  31 90-01 -M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Syracuse,  UT 

AGENCY:  Federal  Highway 
Administration  (FHWA),'D0T. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  transportation 
improvement  project  on  Syracuse  Road 
(SR-108)  from  1000  West  to  2000  West 
in  Syracuse  City,  Utah. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  S.  Punske,  P.E.,  Environmental 
Program  Manager.  Federal  Highway 
Administration,  2520  West  4700  South. 
Suite  9A,  Salt  Lake  City,  UT  84118, 
Telephone:  (801)  963-0182;  or  Bruce 
Swenson,  Project  Manager,  Utah 
Department  of  Transportation  Region 
One  Office,  169  North  Wall  Avenue, 
Ogden,  UT  84412,  Telephone:  (801) 
620-1683, 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Utah 
Department  of  Transportation,  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  on  a  proposal  to  address 
current  and  projected  transportation 
demand  on  Syracuse  Road  (SR-108) 
from  1000  West  to  2000  West  within 
Syracuse  City,  Utah. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  Public  information 
meetings  and  a  public  hearing  will  be 
held.  Public  notice  will  be  given  of  the 
time  and  place  of  the  meetings  and 
hearing.  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing. 

An  Interagency  scoping  meeting  is 
scheduled  for  October  15,  2003  from  10 
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a.m.  to  12  noon  at  the  Utah  Department 
of  Transportation  Region  One  Office 
located  at:  169  North  Wall  Avenue, 
Ogden,  UT  84412.  Contact  Mr.  Bruce 
Swenson  at  (801)  620-1683  for 
additional  information  or  directions  to 
tlie  meeting. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  conunents  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations     . 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  September  30,  2003. 
Gregory  S.  Punske, 

Environmental  Project  Manager,  Salt  Lake 
City,  Utah. 
[FR  Doc.  03-25239  Filed  10-3-03;  8:45  am] 

BILLING  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Financ«  Docket  No.  34398] 

BG  &  CM  Railroad— Acquisition  and 
Operation  Exemption— Line  of  Camas 
Prairie  Railnet,  Inc. 

BG  &  CM  Pvailroad  (BG  &  CM),  a 
noncarrier,  has  filed  a  verified  notice  of 


exemption  vmder  49  CFR  1150.31  to 
acquire  from  Camas  Prairie  Railnet,  Inc. 
(Camas  Prairie)  and  operate 
approximately  66.8  miles  of  rail  line 
between  Spalding  and  Grangeville  in 
Lewis,  Nez  Perce,  and  Idaho  Coimties, 
ID.'  This  line,  extending  from  milepost 
0.0  to  milepost  66.8,  was  authorized  for 
abandonment  in  Camas  Prairie  Railnet, 
Inc. — Abandonment — in  Lewis,  Nez 
Perce  and  Idaho  Counties,  ID  (Between 
Spalding  and  Grangeville],  STB  Docket 
No.  AB-564  (STB  served  Sept.  13, 
2000).  2  BG  &  CM  was  subsequently 
authorized  to  negotiate  for  trail  use  of 
the  line  by  a  decision  and  certificate  of 
interim  trail  use  (CITU)  served  in  the 
same  docket  on  January  6,  2003.  Trail 
use  negotiations  were  successful  and  BG 
&  CM  has  acquired  aU  relevant,  track, 
ties  and  other  track  materials,  and 
sufficient  real  estate  interests  for 
railroad  operations.  BG  &  CM  wishes  to 
reactivate  service  fi-om  milepost  0.0  to 
milepost  52.0,  but  requests  that  the 
remainder  of  the  line,  from  milepost 
52.0  to  milepost  66.3,  remain  rail 
banked  pursuant  to  the  CITU.^ 


'  This  notice  of  exemption  is  the  subject  of  a 
motion  to  dismiss  filed  simultaneously  by  BG  &  CM 
based  on  its  po&ition  that  Board  authorization  is  not 
necessary.  Further,  the  operations  described  in  this 
notice  are  also  the  subject  of  a  BG  &  CM  petition 
for  exemption  from  the  requirements  of  49  U.S.C. 
Subtitle  rv  filed  in  BG  &■  CM  Railroad,  Inc.— 
Petition  for  Exemption — in  Lewis,  Nez  Perce,  and 
Idaho  Counties,  ID,  STB  Finance  Docket  No.  34399 
Both  will  be  decided  in  a  subsequent  Board 
decision. 

2  Camas  Prairie  has  discontinued  service  over  the 
line,  but  has  not  consummated  the  abandonment 
thereof 

^  As  to  the  segment  between  mileposts  52.0  and 
66.8  that  would  remain  rail  banked,  BG  &  CM  seeks 


The  exemption  became  effective  on 
September  23,  2003  (seven  days  after 
the  notice  was  filed),  but  BG  &  CM 
intends  to  consummate  the  transaction 
and  begin  service  only  upon  issuance  of 
a  Board  decision  exempting  it  fi-om  the 
regulatory  requirements  of  49  U.S.C, 
Subtitle  IV.  BG  &  CM  certifies  that  its 
projected  annual  revenues  do  not 
exceed  those  that  would  qualify  it  as  a 
Class  ni  carrier. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34398  must  be  filed  with  the 
Surface  Transportation  Board,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001 .  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Charles  H. 
Montange,  426  NW  162  St.,  Seattle,  WA 
98177. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  September  29,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-25099  Filed  10-3-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
ptiblisheO  Presidential.  Rule.  Proposed  Rule 
and  Notice  documents   These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  docur^ients  and  appear  in 
the  appropnate  document  categories 
elsewhere  m  the  issue 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-8 
RIN  3090-AH33 

Nondiscrimination  on  the  Basis  of 
Race,  Color,  National  Origin,  Handicap, 
or  Age  in  Programs  or  Activities 
Receiving  Federal  Financial 
Assistance;  Final  Rule 

In  nil  I'  (i(i(  uint'iit  (),(- J  1  140  l)t'ginning 
im  pau''  t1  <  <4  m  th>'  issue  nf  Tufsdav. 


August  26.  2003.  make  the  following 
corrections; 

§101-0.703  [Amended] 

1.  On  page  51375,  in  the  first  column, 
in  §101-8.703.  in  amendatory 
instruction  13.  in  the  first  line,  "Section 
nOl-8.703"  should  read  "Section  101- 
8  703." 

2.  On  the  same  page,  in  the  same 
section,  in  the  table,  under  the  heading 
"Section",  in  the  sixth  entry,  "101- 
703(1)"  should  read  "101-8.703(1)". 

|FR  Do(    (:3-21 140  Filed  10-3-03;  8;45  am] 
BILLING  CODE  1 505-01 -O 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  412  and  413 

[CMS-1470-CN] 
RIN  0938-AL89 

Medicare  Program;  Changes  to  ttie 
Hospitai  in|>atient  Prospective 
Payment  Systems  and  Fiscai  Year  2004 
Rates;  Correction 

AGENCY:  Centers  for  Medicart-  & 
Medicaid  Services  (CMS),  HHS. 
action:  Correction  of  final  rule. 


SUMMARY:  This  document  corrects 
technical  errors  that  appeared  in  the 
final  rule  published  in  the  Federal 
Register  on  August  1.  2003  entitled 
■  Medicare  Program;  ("hanges  to  the 
Hospital  Inpatient  Prospective  Payment 
Systems  and  Fiscal  Year  2004  Rates.  ' 
These  corrections  include — (1)  An  error 
in  the  assignment  of  procedures  to 
diagnosis-related  group  IDRC)  525. 
Heart  Assist  System  Implant;  (2)  a 
technical  error  in  the  new  technology 
add-on  pavment  amount  for  InFUSE^"^' 
Bone  Graft; LT-CAGE  ^^^  Lumbar 
Tapered  Fusion  Device  (InFL'SE^^). 
and  (3)  technical  errors  in  the  wage 
index  values  and  geographic 
reclassifications.  As  a  result  of  the  wage 
index  and  geographic  reclassification 
corrections,  we  have  recalculated  the 
budget  neutrality  factors  applicable  to 
the  operating  national  average 
standardized  amounts  and  the  capital 
Federal  rate,  which  resulted  in  changes 
to  the  standardized  amounts 
themselves. 

EFFECTIVE  DATES:  The  corrections  listed 
in  this  document  are  effective  on 
October  1.  2003 

FOR  FURTHER  INFORMATION  CONTACT: 
Margot  Blige  Holloway,  (410)  786-4642. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  FR  Doc.  03-19363  of  August  1. 
2003  (68  FR  45346).  there  was  a  factual 
error  and  a  number  of  technical  errors 
that  are  identified  and  corrected  in  the 
Correction  of  Errors  section  (section  II! 
of  this  document  There  are  also 
typographical  errors  that  are  identified 
and  corrected  in  section  II  of  this 
document. 

We  are  correcting  the  assignment  of 
procedures  to  DRG  525  in  light  of  the 
much  lower  charges  associated  with 
code  37.62.  We  are  also  correcting  a 
factual  error  in  our  response  to  a 
comment  we  received  stating  that  the 


DRG  assignment  of  International 
Classification  of  Diseases,  Ninth 
Revision,  Clinical  Modification  (ICD-9- 
CM)  procedure  codes  to  DRG  525  is 
clinically  and  financially  inappropriate. 
Our  response  stated  that  this  point  had 
not  been  raised  prior  to  this  year's 
proposed  rule.  However,  our  response 
was  incorrect.  In  fact,  a  commenter  did 
point  out  in  response  to  our  proposal  to 
create  DRG  525  for  FY  2003  that  ICD- 
9— CM  procedure  C(jde  37.62  was 
clinically  and  financially  dissimilar  to 
other  procedures  in  DRG  525,  and 
re(  ommended  this  pro<:edure  code  not 
be  included  in  DRG  525  but  should 
remain  in  DRCis  104  and  105,  Cardiac 
Valve  and  Other  Major  Cardiothoracic 
Procedures  With  and  Without  Cardiac 
Catheterization   (Sef' the  August  1,  2002 
Federal  Register  (6H  FR  49991)  for  the 
detailed  discussion  of  the  comment  and 
our  response.) 

We  will  remove  all  cases  with  code 
37.62  from  DRG  525,  and  reassign  them 
to  DRGs  104  and  105.  respectively. 
Procedure  codes  37.63  (Replacement 
and  repair  of  heart  assist  svstem),  37.65 
(Implant  of  an  external,  pulsatile  heart 
assist  system),  and  37.66  (Implant  of  an 
implantable,  pulsatile  heart  assist 
system)  will  continue  to  be  assigned  to 
DRG  525.  This  change  will  increase  the 
relative  weight  and  the  payments  for 
cases  assigned  to  DRG  525.  We  now 
believe  this  correction  is  necessary  to 
ensure  adequate  access  to  procedures  in 
this  DRC;.  As  a  result  of  these 
corrections,  we  are  also  making 
corrections  to  the  relative  weights  and 
the  geometric  and  arithmetic  mean 
length  of  stav  listed  in  Table  5  of  the 
final  rule.  Although  this  change  will  be 
effective  for  discharges  occurring  on  or 
after  October  1,  2003,  it  requires  the 
issuance  of  revised  GROUPER  software. 
At  this  time,  we  do  not  anticipate 
revised  GROLIPER  software  will  be 
available  until  at  least  )anuary  1,  2004. 
Affected  claims  may  bt>  resubmitted  for 
adjusted  payments  after  that  date. 

One  of  the  technical  errors  involved 
our  discussion  of  tlie  approval  of 
InFlJSE  ""M  Bone  tkaft/LT-CiAGETM 
Lumbar  Tapered  Fusion  Device 
(InFUSE^'^)  as  a  new  technology 
eligible  add-on  payment   In  that 
discussion,  we  mistakenly  indicated 
that  a  single  level  fusion  required  the 
use  of  two  InFUSE  products,  with  a  total 
cost  of  .S17,H00.  Based  on  further  review 
of  the  costs  associated  with  this 
technologv,  we  have  determined  that 
only  one  IiiFl'SE  product  is  required  for 
a  single  level  fusion.  Accordingly,  we 
are  correcting  the  maximum  add-on 
payment  for  a  case  involving  the 
InFUSE TM  to  be  S4,450.  In  addition,  we 
have  recomputed  the  budget  neutrality 


adjustment  factor  under  section 
1886(d)(4)(C)(iii)  to  reflect  the  lower 
estimate  of  the  total  add-on  payments 
for  this  new  technology. 

The  technical  errors  also  included 
several  errors  in  the  calculation  of  the 
wage  index.  These  errors  were  due  to 
the  mishandling  or  miscalculation  of 
data  by  CMS  and  the  fiscal 
intermediaries.  Therefore,  we  are 
making  corrections  to  some  of  the 
average  hourly  wages  shown  in  Table  2 
for  individual  hospitals  and  to  the 
corresponding  average  hourly  wages 
shown  in  Table  3A  of  the  Metropolitan 
Statistical  Areas  (MSA)  where  those 
hospitals  are  located.  At  least  one  of  the 
computational  errors  also  has  a  spill- 
over effect  on  hospitals  other  than  the 
hospitals  that  were  the  subjects  of  the 
error.  This  error  involved  a  few 
hospitals  whose  wage  indexes  were 
calculated  as  if  their  cost  reporting 
periods  equaled  1  month  (even  though 
the  hospitals  had  reported  a  full  12 
months  of  data).  As  we  explained  in  the 
August  1,  2003  final  rule,  we  annualize 
short  cost-reporting  periods  to  reflect  a 
1-year  period  (68  FR  45399). 
Annualization  is  accomplished  by 
dividing  the  data  by  the  number  of  days 
in  the  cost  report  and  then  multiplying 
the  results  by  365,  and  such 
annualization  resulted  in  a  wage  index 
for  the  subject  hospitals  inflated  by  a 
factor  of  approximately  12.  Correcting 
the  error  results  in  a  decrease  to  the 
national  average  hourly  wage  rate  and  a 
concurrent  general  increase  in  the  wage 
indexes.  Consequently,  we  are 
republishing  Tables  4A  through  4H, 
reflecting  corrections  to  hospitals'  wage 
indexes. 

After  the  publication  of  the  August  1. 
2003  final  rule,  we  were  notified  of  a 
wage  index  data  error  for  rural  Georgia, 
These  errors  appear  in  the  average 
hourly  wages  listed  in  Table  2  and  in 
the  Table  3B  (Wage  Index  and  Capital 
Geographic  Adjustment  Factor  (GAF)  for 
Rural  Areas).  The  errors  in  the  average 
hourly  wage  were  a  result  of  the  use  of 
an  incorrect  data  file.  In  this  notice,  we 
are  correcting  the  average  hourly  wage 
listed  in  Tables  2  and  3B.  However, 
because  we  did  not  receive  notification 
regarding  the  error  in  enough  time  to 
make  corrections  to  the  rural  Georgia 
wage  index  effective  for  discharges  on 
or  after  October  1 ,  2003,  we  are  not 
correcting  the  corresponding  wage 
index  values  (which  are  listed  in  Tables 
4B  and  4H)  in  this  document.  These 
corrections  will  be  issued  in  a  future 
program  memorandum  and  made 
effective  prospectively  with  discharges 
occurring  on  or  after  January  1.  2004. 

Also,  there  were  technical  errors  in 
the  geographic  reclassifications  that  will 
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result  in  corrections  to  tie 
reclassification  data  displayed  in  Table 

9  of  the  August  1,  2003  final  rule.  We 
note  that  wage  index  changes  and 
geographic  reclassifications  are  required 
to  be  budget  neutral  imder  sections 
1886(d)(3)(E)  and  1886(d)(8)(D)  of  the 
Social  Security  Act  (the  Act).  Similarly, 
section  412.308(c)(4)  of  the  regulations 
requires  that  the  capital  standard 
Federal  rate  be  adjusted  so  that  the 
annual  DRG  reclassification  and  the 
recalibration  of  DRG  weights  and 
changes  in  the  geographic  adjustment 
factor  (OAF)  are  budget  neutral. 
Therefore,  in  order  to  comply  with  the 
statutory  and  regulatory  requirements 
for  overall  budget  neutrality,  we 
recalculated  the  budget  neutrality 
factors  applied  to  operating  national 
average  standardized  amoimts  and  the 
capital  Federal  rate.  Because  the  wage 
indexes  generally  increased  across  all 
hospitals,  the  budget  neutrality 
calculations  caused  the  standardized 
amounts  to  decrease  slightly.  We  have 
also  corrected  the  relevant  colunms  of 
Table  I  fi-om  the  impact  analysis  in 
Appendix  A  to  reflect  these  corrections 
to  the  wage  index  and  standardized 
amounts.  In  addition,  we  are  correcting 
a  typographical  error  in  the  same  table. 
We  note  that  this  correction  is 
essentially  nullified  by  the  wage  index 
corrections.  However,  we  want  to  point 
out  the  value  of  the  published  figure 
should  have  been  positive  rather  than 
negative  [see  correction  to  page  45662). 
Finally,  we  note  that  total  payments  to 
hospitals  under  IPPS  are  relatively 
unaffected  by  changes  in  prospective 
payments  for  capital-related  costs.  Since 
capital  PPS  payments  constitute  about 

10  percent  of  hospital  payments,  a  1- 
percent  change  in  the  capital  Federal 
rate  yields  only  about  0.1  percent 
change  in  actual  pajmients  to  hospitals. 
Thus,  the  impact  of  the  -0.31  percent 
change  in  the  FY  2004  capital  Federal 
rate  is  negligible. 

Lastly,  we  are  republishing  Table  10, 
Mean  and  .75  Standard  Deviation  by 
Diagnosis-Related  Group  in  its  entirety, 
due  to  the  inadvertent  publication  of  the 
incorrect  version  of  Table  10  in  the  final 
rule. 

11.  Correction  of  Errors 

In  FR  Doc.  03-19363  of  August  1, 
2003  (68  FR  45346),  make  the  following 
corrections: 

1.  On  page  45370. 

a.  First  column,  second  and  third  full 
paragraphs,  the  paragraphs  beginning 
with  the  phrases  "Response:  In  response 
to  comments"  and  "While  we  recognize 
the  significant"  are  corrected  to  read 
"Response:  We  agree  it  is  appropriate  to 
correct  the  assignment  of  procedures  to 


DRG  525  in  light  of  the  lower  charges 
associated  with  procedure  code  37.62. 
Therefore,  we  are  moving  code  37.62 
into  DRGs  104  and  105,  and  leaving 
procedure  codes  37.63,  37.65,  and  37.66 
in  DRG  525."; 

b.  First  column  last  paragraph,  lines  1 
through  3,  the  sentence  "Furthermore, 
the  volmne  and  mix  of  cases  in  this  DRG 
is  likely  to  change  over  the  next  year" 

is  corrected  by  deleting  the  sentence; 
and 

c.  Second  column,  first  full  paragraph, 
last  line,  the  phrase  "revising  DRG  525." 
is  corrected  to  read  "any  further 
revisions  to  these  DRG  assignments.". 

2.  On  page  45371,  first  colimin,  third 
full  paragraph,  line  3,  the  phrase 
"increase  the  barge"  is  corrected  to  read 
"increase  the  charge". 

3.  On  page  45386,  third  colimin,  first 
full  paragraph,  lines  5,  the  phrase  "such 
item"  is  corrected  to  read  "such  items". 

4.  On  page  45390, 

a.  Second  column, 

(1)  First  partial  paragraph,  last  line, 
sentences  are  added  to  read  "We  note 
that,  hiFUSETM  Bone  Graft/LT-CAGETM 
Liunbar  Tapered  Fusion  Device  with 
recombinant  human  bone 
morphogenetic  protein  (rhBMP)  2  is  the 
only  rhBMP  technology  that  has  applied 
Euid  met  the  criteria  for  the  new 
technology  add-on  payment.  Therefore, 
the  add-on  payments  will  apply  only  to 
this  technology"; 

(2)  Second  full  paragraph,  lines  6 
through  19,  the  sentences,  "The  average 
cost  of  the  InFUSE"™  is  reported  to  be 
$8,900,  and  a  single  level  fusion 
requires  two  of  the  products.  Therefore, 
the  total  cost  for  the  InFUSE^M  for  a 
single-level  fusion  is  expected  to  be 
$17,800.  Under  § 412.88(a)(2),  new 
technology  add-on  payments  are  limited 
to  the  lesser  of  50  percent  of  the  average 
cost  of  the  device  or  50  percent  of  the 
costs  in  excess  of  the  DRG  payment  for 
the  case.  As  a  result,  the  maximum  add- 
on payment  for  a  case  involving  the 
biFUSETM  is  $8,900."  are  corrected  to 
read  "The  average  cost  of  the  InFUSE^^-^ 
is  reported  to  be  $8,900  for  a  single  level 
fusion.  Under  §412. 88(a)(2),  new 
technology  add-on  payments  are  limited 
to  the  lesser  of  50  percent  of  the  average 
cost  of  the  device  or  50  percent  of  the 
costs  in  excess  of  the  DRG  payment  for 
the  case.  As  a  result  the  maximum  adtf- 
on  payment  for  a  case  involving  the 
InFUSETM  is  $4,450.";  and 

(3)  Third  full  paragraph, 

(a)  Line  11,  the  figure  "$8,900"  is 
corrected  to  read  "$4,450";  and 

(b)  Line  14,  the  figure  "$4.4  million" 
is  corrected  to  read  "$2.2  million". 

b.  Third  column,  first  full  paragraph, 
line  2,  the  phrase  "meet  the  cost"  is 
corrected  to  read  "meets  the  cost". 


5.  On  page  45399, 

a.  First  colmnn,  fourth  full  paragraph, 
line  9,  the  figiire  "$24.8076"  is 
corrected  to  read  "$24.7202";  and 

b.  Second  column,  first  full 
paragraph,  line  16,  the  figure 
"$11.5905"  is  corrected  to  read 
"$11.6030". 

6.  On  page  45410,  first  column, 
second  full  paragraph,  line  3,  the  phrase 
"Of  the  three  DRGs  that"  is  corrected  to 
read  "Of  these  ten,  three  DRGs". 

7.  On  page  45413,  table  at  the  top  of 
the  page,  line  19  (DRG  468).  fifth 
column,  the  figure  "7.07"  is  corrected  to 
read  "-7. 07". 

8.  On  page  45416,  third  coliunn,  third 
paragraph,  lines  12  through  13,  the 
parenthetical  phrase  "(68  FR  37202 
through  37204)."  is  corrected  to  read 
"(68  FR  27202  through  27204).". 

9.  On  page  45446,  first  column, 

a.  Lines  46  through  49,  the  phrase 
"agreements  that  will  allow  hospitals  to 
continue  coimting  residents  training  in 
nonhospital  sites  for  indirect  and  direct 
GME."  is  corrected  by  italicizing  it  to 
read  "agreements  that  will  allow 
hospitals  to  continue  counting  residents 
training  in  nonhospital  sites  for  indirect 
and  direct  GME."; 

b.  Lines  51  through  54,  the  sentence 
"We  do  not  believe  that  the  agreements 
regarding  these  financial  transactions 
will  necessitate  changes  in  the 
placement  and  training  of  residents."  is 
corrected  by  italicizing  it  to  read  "We  do 
not  believe  that  the  agreements 
regarding  these  financial  transactions 
will  necessitate  changes  in  the 
placement  and  training  of  residents"; 
and 

c.  Lines  60  through  64.  the  sentence 
"Currently  the  hospital  is  able  to  count 
the  resident  even  though  the  costs  for 
that  resident  may  be  lower  during  the 
time  when  the  resident  trains  outside 
the  hospital."  is  corrected  by  italicizing 
it  to  read  "Currently  the  hospital  is  able 
to  count  the  resident  even  though  the 
costs  for  that  resident  may  be  lower 
during  the  time  when  the  resident  trains 
outside  the  hospital". 

10.  On  page  45453.  second  column, 
line  19,  the  phrase  "condone,  cost  '  is 
corrected  to  read  "condoned,  cost". 

§413.86    [Corrected] 

■  11.  On  page  45472,  first  column,  lines 
3  and  4,  the  phrase  "T.  Redesignating 
paragraphs  (i)  and  (j)  as  paragraphs  (j) 
2Jid  (k).  respectively,"  is  corrected  to 
read  "Redesignating  paragraphs  (i),  (j), 
and  (k)  as  paragraphs  (j).  (k),  and  (1). 

respectively." 

12.  On  page  45475,  third  column,  fifth 
paragraph,  line  9,  the  figure  "$14.4 
million"  is  corrected  to  read  "$12.2 
million". 
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13   On  page  45476.  first  column, 
a.  First  mil  paragraph,  line  3.  the 


figure    1.005522"  is  corrected  to  read 
••1.002588";  and 


b.  Fourth  full  paragraph,  line  16,  the 
amount  "0.492026"  is  corrected  to  read 
"0.991636". 


14.  On  pages  45478  through  45479, 
the  untitled  table  is  corrected  to  read  as 

follows: 


FY  2003  Base  Rate  (after  removing  reclassification  budget  neutrality  and  outlier  off- 
set) 

FY  2004  Update  Factor  

FY  2004  DRG  Recalibrations  and  Wage  Index  Budget  Neutrality  Factor  

FY  2004  Reclassification  Budget  Neutrality  Factor  

Adjusted  for  Blend  of  FY  2903  DRG  Recalibration  and  Wage  Index  Budget  Neu- 
trality Factors  (factor  of  0  993209  effective  October  1.  2002  factor  of  0  993012  ef- 
fective Apnl  1 ,  2003) 

FY  20O4  Outlier  Factor  

Rate  for  FY  2004  (after  multiplying  FY  2003  base  rate  by  above  factors)  


Large  urban  Other  areas 

Labor— $3,213.66  Labor— $3,162.78 

Nonlabor— $1,306.26  '  Nonlabor—$1 ,285.58 

1.034   1.034 

1.002588  1.002588 

0.991636  0.991636 

Labor— $3,331  20  Labor— $3,278.45 

Nonlabor— $1,354.03  Nonlabor— $1 ,332.60 

0.949460   '  0.949460 

Labor— $3,136.39 Labor— $3,086.73 

Nonlabor— $1,274.85  Nonlabor— $1,254.67 


15.  On  page  45479.  third  column, 
si.xth  full  paragraph,  line  16.  thf  fiqurc 
"1.005522"  i-s  corrected  to  h^^ 

"1  n025HH" 

16.  On  page  4548  1 .  tirst  ( 'jlumn. 

a.  First  partial  paragraph,  line  12,  the 
figure  "S4 15.47"  i^  nirrected  to  read 
"S414.18";  and 

b.  First  full  paragraph,  line  t,  the 
figure  "2. 10"  is  corrected  to  read  "1  7H" 

17  On  page  45482. 
a.  Second  c:t)lumn.  third  paragraph. 
(1)  Line  11,  the  figure  "4.79"  is 
corrected  to  read  "4.77";  and 


(2)  Line  15,  the  figure  "0.952T'  is 
corrected  to  read  "0.9523". 

h  Third  column,  first  paragraph, 

(1)  Line  4.  the  figures  "1.0055"  and 
"0,9521"  are  corrected  to  read  "1.0057' 
and  "0  9523".  respectively;  and 

(2)  Line  6.  the  figure  "0.55"  is 
(  orrected  to  read  "0.57". 

IH   On  page  45483, 
a.  Top  of  the  page, 
(1)  Secnnd  column. 
(a)  Line  h.  the  figure  "1  0002"  is 
corrected  to  read  "  1.0003";  and 


(b)  Line  9,  the  figure  "0.9965"  is 
corrected  to  read   '0.9966". 

(2)  Third  column,  line  10,  the  figures 
■'0.994T'  and  "0.9973"  are  corrected  to 
read  •0.9908"  and  "0.9974", 
respectively. 

b.  Center  of  the  page,  in  the  table 
entitled  Budget  Neutrality  Adjustment 
for  DRG  Reclassifications  and 
Recalibration  and  the  Geographic 
Adjustment  Factors,  the  last  line  of  the 
table  (Fiscal  Year  2004)  is  corrected  to 
read  as  follows: 


National 

Puerto  Rico 

Incremental  adjustment 

Incremental  adjustment 

Fiscal  year 

Cof              and  -e^ 
'^^^°'        ■    calibration 

Combined 

Cumulative 

Geographic        ^^^^  Re-. 

adiusmient        '^^^f^^^         Combined 

'^'^'"^           recalibration 

Cumulative 

2004     

8  1.00175 

1  CXX581 

I 
"100256          OQQOfl.T         » 1  onopfl         « 1  ryvwi         sinoiOQ          nqqyrifi 

1                         i 

b.  Lower  third  of  the  page, 

(1)  Secnnd  cnlumn.  second  paragraph, 
line  6.  the  figure     I  0059"  is  corrected 
to  read     10026. 

(2)  Third  column,  first  partial 
paragraph. 

(a)  Line  5,  the  figure  "1.0059"  is 
corrected  to  read     1.0026  ": 

(b)  Line  7.  the  figure  "0  9941"  is 
corrected  to  read  "0  9908"; 

(c)  Line  1.?,  the  figure  "1,0059"  is 
corrected  to  read  "l  002f) ";  ami 


lilj  Line  14,  the  figure  "0.9941"  is 
(orrected  to  read  "0  9908". 

19   On  fiage  454H;i, 

a.  Top  of  the  page. 

(1)  Second  cnlumn.  first  [)artial 
paragraph. 

(a)  Line  4.  the  figure  ".S4 15.47"  is 
corrected  to  read  ".$414.18"; 

(b)  Line  ]  A.  the  figure  "1.0059"  is 
corrected  to  read     1.0026";  and 

(c)  Line  15,  the  figure  "0  9521"  is 
corrected  tn  read  "0  9523". 


(2)  Third  c:olumn,  first  full  paragraph. 

(a)  Line  11,  the  figure  "0.59"  is 
corrected  to  read  "0.26  "; 

(b)  Line  13,  the  figure 
corrected  to  read  "0.57"; 

(c)  Line  21,  the  figure 
corrected  to  read  "1.78". 

b.  Upper  half  of  the  page,  the  table 
entitled  Comparison  of  Factors  and 
Adjustments:  FY  2003  Capital  Federal 
Rate  and  FY  2004  Capital  Federal  Rate, 
the  table  is  corrected  to  read  as  follows: 


'0.55"  is 
and 
".■?.10"  is 


FY  2003 


FY  2004 


Change 


Percent 
change 


Update  factor ' 

GAF/DRG  Adjustment  Factor '  . 
Outlier  Adjustment  Factor 
Exceptions  Adjustment  Factor-' 
Capital  Federal  Rate 


1  0110 
09957 
0,9469 
0.9970 
$406.93 


1.0070 
1.0026 
0.9523 
0.9995 
$414.18 


1.0070 
1.0026 
1.0057 
1.0025 
3  1.0178 


0.70 
0.26 
0.57 
0.25 
3  1.78 


'  Ttie  update  factor  and  the  GAF  DRG  budget  neutrality  factors  are  built  permanently  into  the  capital  rates.  Thus,  for  example,  the  incremental 
change  from  FY  2003  to  FY  2004  reselling  from  the  application  of  ttie  1  0026  GAF/DRG  budget  neutrality  factor  for  FY  2004  is  1 .0026. 

2  The  outlier  reduction  factor  and  the  exceptions  adjustment  factor  are  not  built  permanently  into  the  capital  rates;  that  is,  these  factors  are  not 
applied  cumulatively  in  determining  the  capital  rates  Thus,  for  example,  the  net  change  resulting  from  the  application  of  the  FY  2004  outlier  ad- 
justment factor  IS  0  9523/0  9469,  or  1  0057 

3  The  percent  change  in  factors  and  adjustments  may  not  sum  due  to  rounding 
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c.  Lower  half  of  the  page,  the  table 
entitled  Comparison  of  Factors  and 


Adjustments:  FY  2004  Proposed  Capital      Federal  Kate,  the  following  entries  are 
Federal  Rate  and  FY  2004  Final  Capital       corrected  to  read  as  follows: 


GAF/DRG  Adjustment  Factor 

Outlier  Adjustment  Factor 

Caprtal  Federal  Rate 


Proposed 
FY  2004 


1.0038 

0.9455 

$411.72 


Final  FY 
2004 


1.0026 

0.9523 

$414.18 


Change 


0.9988 
1.0072 
1.0060 


Percent 
change 


ai2 
0.72 
0.60 


d.  Bottom  of  the  page,  third  column, 
first  partial  paragraph, 

(1)  Line  3,  the  figure  "1.0002"  is 
corrected  to  read  "1.0003";  and 

(2)  Line  5,  the  figure  "0.9973"  is 
corrected  to  read  "0.9974". 


20.  On  page  45486,  first  column,  first 
full  paragraph,  last  line,  the  figure 
"$203.15"  is  corrected  to  read 
"$203.17". 

21.  On  page  45487,  third  column,  line 
45,  the  title,  "Table  BE.— vised 
Diagnosis  Code  Titles"  is  corrected  to 


read  "Table  BE. — Revised  Diagnosis 
Code  Titles". 

22.  On  page  45488, 

a.  In  Table  lA — National  Adjusted 
Operating  Standardized  Amounts, 
Labor/Nonlabor,  the  table  is  corrected  to 
read  as  follows: 


Table  1  A.— National  Adjusted  Operating  Standardized  Amounts,  Labor/Nonlabor 


Large  urban  areas 

Other  Areas 

Labor-related 

Nonlabor-related                    1  abor-related           i         Nonlabor-related 

$3  136  39                            

$1,274.85 

$3,086.73  1                            $1,254.67 

1 

b.  In  Table  IC — Adjusted  Operating 
Standardized  Amounts  for  Puerto  Rico, 


Labor/Nonlabor.  the  table  is  corrected  to 
read  as  follows: 


I     Table  1C.— Adjusted  Operating  Standardized  Amounts  for  Puerto  Rico,  Labor/Nonlabor 


Large  urban  areas 


Other  areas 


Labor 


Nonljibor 


Latxjr 


Nonlabor 


National 

Puerto  Rico 


$3,110.02 
1 ,509.57 


$1,264.14 
607.64 


$3,110.02 
1,485.68 


$1,264.14 
598  02 


I    - 

c.  In  Table  ID— Capital  Standard 
Federal  Payment  Rate,  the  table  is 
corrected  to  read  as  follows: 

Table  1D.— Capital  Standard 
Federal  Payment  Rate 


National 

Puerto  Rico 


Rate 


$414.18 
203.17 


23.  On  page  45504,  in  Table  2— 
Hospital  Average  Hourly  Wage  for 
Federal  Fiscal  Years  2002  (1998  Wage 
Data),  2003  (1999  Wage  Data),  and  2004 
(2000  Wage  Data)  Wage  Indexes  and  3- 
Year  Average  of  Hospital  Average 
Hourlv  Wages,  line  29  (provider  number 
110063), 

a.  Fourth  column,  the  figure 
"25.0270",  is  corrected  to  read 
"19.4401";  and 

b.  Fifth  column,  the  figure  "24.4605" 
is  corrected  to  read  "18.B913". 

24.  On  page  45514,  in  Table  2— 
Hospital  Average  Hourly  Wage  for 
Federal  Fiscal  Years  2002  (1998  Wage 
Data).  2003  (1999  Wage  Data),  and  2004 
(2000  Wage  Data)  Wage  Indexes  and  3- 


Year  Average  of  Hospital  Average 
Hourly  Wages,  line  3  (provider  number 
170020),  fifth  column,  the  figure 
"9.3514",  is  corrected  to  read 
"19.3514". 

25.  On  page  45521,  in  Table  2— 
Hospital  Average  Hourly  Wage  for 
Federal  Fiscal  Years  2002  (1998  Wage 
Data),  2003  (1999  Wage  Data),  and  2004 
(2000  Wage  Data)  Wage  Indexes  and  3- 
Year  Average  of  Hospital  Average 
Hourlv  Wages,  line  19  (provider  number 
220077), 

a.  Fourth  column,  the  figure 
"26.7020"  is  corrected  to  read 
"27.0946";  and 

b.  Fifth  column,  the  figure  "26.6704" 
is  corrected  to  read  "26.8042". 

26.  On  page  45535.  in  Table  2— 
Hospital  Average  Hourlv  Wage  for 
Federal  Fiscal  Years  2002  (1998  Wage 
Data).  2003  (1999  Wage  Data),  and  2004 
(2000  Wage  Data)  Wage  Indexes  and  3- 
Year  Average  of  Hospital  Average 
Hourly  Wages. 

a.  Line  42  (provider  number  330107). 

(1)  Fourth  column,  the  figure 
"29.7378"  is  corrected  to  read 
"29.1958";  and 


(2)  Fifth  column,  the  figure  "29.5391" 
is  corrected  to  read  "28.6349". 

b.  Line  56  (provider  number  330133), 

(1)  Fourth  column,  the  figure 
"35.9692"  is  corrected  to  read 
"35.3136":  and 

(2)  Fifth  column,  the  figure  should 
read,  "35.9945"  is  corrected  to  read 
"35.8603". 

c.  Line  64  (provider  number  330152). 

(1)  Fourth  column,  the  figure 
"32.9336"  is  corrected  to  read 
"32.3332".:  and 

(2)  Fifth  column,  the  figure  "32.8160" 
is  corrected  to  read  "32.2000". 

27.  On  page  45541,  in  Table  2— 
Hospital  Average  Hourlv  Wage  for 
Federal  Fiscal  Years  2002  (1998  Wage 
Data),  2003  (1999  Wage  Data),  and  2004 
(2000  Wage  Data)  Wage  Indexes  and  3- 
Year  Average  of  Hospital  Average 
Hourly  Wages,  line  62  (provider  number 
360118), 

a.  Fourth  column,  the  figure  "*"  is 
corrected  to  read  "23.0071";  and 

b.  Fifth  column,  the  figure  "20.4951" 
is  corrected  to  read  "21.3647". 

28.  On  page  45549.  in  Table  2— 
Hospital  Average  Hourlv  Wage  for 
Federal  Fiscal  Years  2002  (1998  Wage 
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Data).  2003  (1999  Wage  Data),  and  2004 
(2000  Wage  Data)  Wage  Indexes  and  3- 
Year  Average  of  Hospital  Average 
Hourly  Wages, 

a.  Line  19  (provider  number  400019). 

(1)  Fourth  column,  the  figure 
"13.6516"  is  corrected  to  read 
"13.7007";  and 

(2)  Fifth  column,  the  figure  -12.2168" 
is  corrected  to  read    12.2324" 

b.  Line  32  (provider  number  400098), 

(1)  Fourth  column,  the  figure 
"13.5901"  is  corrected  to  read 
"13.8036";  and 

(2)  Fifth  column,  the  figure    11  0612" 
is  corrected  to  read    11  1197" 

c.  Line  38  (provider  number  400109), 

(1)  Fourth  column,  the  figure 
"12.8886"  is  corrected  to  read 
"12.8921";  and 

(2)  Fifth  column,  the  figure     12.3304" 
is  corrected  to  read  "123316" 

d.  Line  51  (provider  number  400124), 
iD  Fourth  column,  the  figure 

"14.1627"  is  corrected  to  read 
"14.3496";  and 

(2)  Fifth  column,  the  figure  "13  0714  ' 
is  corrected  to  read  "13.1360" 

e.  Line  52  (provider  number  400125). 

(1)  Fourth  column,  the  figure 
"10.5811"  is  corrected  to  read 
"10.6642";  and 

(2)  Fifth  column,  the  figure  "10.4664" 
is  corrected  to  read  "10.4990". 

29.  On  page  45567.  in  Table  3A— FY 
2004  and  3-Year  Average  Hourlv  Wage 
for  Llrban  Areas. 

a.  Second  set  of  columns,  second  line 
from  the  bottom  (Mansfield,  CIH), 

(1)  Second  column,  the  figure 
"20.3677"  is  (;orre<:ted  to  read 
"22.6801";  and 

(2)  Third  column,  the  figure 
"20.0909"  is  corrected  to  read 
"20.9208" 

b.  Third  set  of  columns, 

(1)  Line  25  (Ndssau-Suffolk.  NY). 

(a)  Second  column,  the  figure 
"32.0836"  is  correc  ted  to  read 
"32.4665";  and 

(b)  Third  column,  the  figure 
"31.2325"  is  corrf^cted  to  read 
"31.3135". 

(2)  Line  33  (\ew  York.  .\'Y), 

(1)  Second  column,  the  figure 
"34.5159"  is  correc:ted  to  read 
"34.6338":  and 

(2)  Third  coiunm.  tht'  figure 
"33.4648"  IS  corrected  to  read 
"33  4208" 

30.  On  page  4556H.  in  Table  i.\— F^' 
2004  and  3- Year  .-\verage  HourK  Wage 
for  Urban  Areas. 

a.  First  set  of  columns,  line  37  iS'an 
fuan-Bayamon,  PR). 

(1)  Second  column,  the  figure 
"12.1065"  is  corrected  to  read 
"12.1291";  and 

(2)  Third  column,  the  figure 
"11,2275"  is  c:orrected  to  read 
"11.2346". 


b.  Second  set  of  columns,  line  3 
(Springfield,  MA). 

(1)  Second  column,  the  figure 
"25.8461"  is  corrected  to  read 
"26.0499";  and 

(2)  Third  column,  the  figure 
"25.1765"  is  corrected  to  read 
"25.2463". 

31.  On  page  45568.  in  Table  3B— FY 
2004  and  3- Year*  Average  Hcjurly  Wage 
for  Rural  Areas,  line  10  (Georgia), 

a.  Third  column,  the  figure  "21.2360" 
is  corrected  to  read  "20.6779";  and 

b.  Fourth  column,  the  figure 
"19.6529"  is  corrected  to  read 
"19.4073". 

32.  On  pages  45569  through  45576,  in 
Table  4A — Wage  Index  and  Capital 
Geographic:  Adjustment  Factor  (GAF)  for 
Urban  Areas,  the  table  is  corrected  to 
read  as  follows: 

Table  4A,— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas 


Urtan  area 

Wage 

GAF 

(constituent  counties) 

index 

0040     -^'Abilene.  TX 

0  7780 

0.8421 

Taylor,  TX 

0060     Aguadilla,  PR 

04306 

0.5616 

Aguada,  PR 

Aguadilla,  PR 

Moca,  PR 

0080     Akron.  OH  

0.9442 

0.9614 

Portage.  OH 

Summit,  OH 

0120     Albany,  GA  

1  0863 

1.0583 

Dougtierty.  GA 

Lee.  GA 

0160     'Altiany-Sctie- 

nectady-Troy,  NY 

0.8526 

0.8965 

Albany   NY 

Montgomery,  NY 

. 

Rensselaer.  NY 

Saratoga.  NY 

Schenectady,  NY 

Schoharie.  NY 

0200     Albuquerque. 

NM           

0.9300 

0  9515 

Bernalillo,  NM 

Sandoval.  NM 

Valencia,  NM 

0220     Alexandna,  LA 

0.8037 

08610 

Rapides,  LA 

0240     Allentown-Beth- 

lehem-Easton,  PA 

0  9721 

09808 

Carboii,  PA 

Lehigh,  PA 

Northampton.  PA 

0280     Altoona.  PA  

08827 

0.9181 

Blair,  PA 

0320     Amarillo.  TX   

0.8986 

0,9294 

Potter.  TX 

Randall  TX 

0380     Anchorage   AK 

1  2351 

1  1556 

Anchorage,  AK 

0440     Ann  Artxjr.  Ml 

1  1074 

1  0724 

Lenawee.  Ml 

Livingston.  Ml 

Washtenaw.  Ml 

0450     Anniston,  AL 

0.8090 

0.8649 

Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  URBAN  Areas— Contin- 
ued 


Urban  area 
(constituent  counties) 


Wage 
index 


GAF 


Calhoun,  AL 
0460    2  Appleton-Osh- 

kosh-Neenah.  Wl  

Calumet,  Wl 

Outagamie,  Wl 

Winnebago,  Wl 
0470    Arecibo,  PR  

Arecibo,  PR 

Camuy,  PR 

Hatillo,  PR 
0480    Ashevllle,  NC    ... 

Buncombe,  NC 

Madison,  NC 
0500    Athens,  GA 

Clarke,  GA 

Madison,  GA 

Oconee,  GA 
0520     'Atlanta,  GA  

Barrow,  GA 

Bartow,  GA 

Carroll,  GA 

Cherokee,  GA 

Clayton,  GA 

Cobb,  GA 

Coweta,  GA 

DeKalb,  GA 

Douglas,  GA 

Fayette,  GA 

Forsyth,  GA 

Fulton,  GA 

Gwinnett,  GA 

Henry,  GA 

Newton,  GA 

Paulding,  GA 

Pickens,  GA 

Rockdale,  GA 

Spalding,  GA 

Walton,  GA 
0560    Atlantic-Cape 

May,  NJ  

Atlantic,  NJ 

Cape  May,  NJ 
0580    Aubum-Opelika, 

AL  

Lee,  AL 
0600    Augusta-Aiken, 

GA-SC  

Columbia,  GA 

McDutfie,  GA 

Richmond,  GA 

Aiken,  SC 

Edgefield,  SC 
0640     '  Austin-San 

Marcos,  TX  

Bastrop,  TX 

Caldwell,  TX 

Hays,  TX 

Travis,  TX 

Williamson,  TX 
0680    '  Bakersfield,  CA 

Kem,  CA 
0720     '  Baltimore,  MD 

Anne  Arundel,  MD 

Baltimore,  MD 

Baltimore  City,  MD 

Carroll,  MD 

Harford,  MD 


0.9304        0.9518 


0.4155        0.5480 


0.9720        0.9807 


0.9818 


0,9875 


1.0130        1.0089 


1 .0795        1 .0538 


0.8494        0.8942 


0.9625        0.9742 


0.9609        0.9731 


0.9967        0.9977 
0.9919        0.9944 
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Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  areas— Contin- 
ued 


Urtan  area 

Wage 

GAF 

Urt>an  area 

Wage 

GAF 

Urban  area 

Wage 

GAF 

(constituent  counties) 

index 

(constituent  counties) 

index 

(constituent  counties) 
Greene,  VA                  \ 

Index 

Howard.  MD 

Hillsborough,  NH 

Queen  Arme's,  MD 

Merrimack,  NH 

1560    Chattanooga,        | 

0733    Bangor,  ME  

0.9904 

0.9934 

Rockingham,  NH 

TN-GA  

0.9086 

0.9365 

Penolxscot,  ME 

Strafford,  NH 

Catoosa,  GA 

0743    Bamstable- 

1125    Boukter- 

Dade,  GA 

Yanmouth,  MA  

1.2956 

1.1940 

Longmont,  CO 

1.0049 

1.0034 

Walker,  GA 

Bamstat)le,  MA 

Boukler.  CO 

Hamilton,  TN 

0760    Baton  Rouge,  LA 

0.8406 

0.8879 

1145    Brazoria,  TX  

0.8137 

0.8683 

Marion,  TN 

Ascension,  LA 

Brazoria,  TX 

1580    2  Cheyenne,  WY 

0.9110  ! 

0.9382 

East  Baton  Rouge, 

1150    Bremerton,  WA 

1.0580 

1.0394 

Laramie,  WY 

1 

LA 

Kitsap,  WA 

1600    1  Chicago,  IL 

1.0892 

1.0603 

Livingston,  LA  t 

1240    BrownsvHIe-Har- 

Cook,  IL 

West  Baton  Rouge, 

lingen-San  Benito,  TX 

1.0303 

1.0207 

DeKalb,  IL 

LA 

Cameron,  TX 

DuPage,  IL 

0840    Beaumont-Port 

1260    Bryan-College 

Grundy,  IL 

Arthur,  TX 

0.8424 

0.8892 

Station,  TX  

0.9019 

0.931 7 

Kane,  IL 

Hardin,  TX 

Brazos,  TX 

Kendall,  IL 

Jefferson,  TX 

1280    '  BuffakvNiagara 

Lake,  IL 

Orange,  TX 

Falls,  NY  

0.9604 

0.9727 

McHenry,  IL 

0860    Bellingham,  WA 

1.1757 

1.1172 

Erie,  NY 

Will,  IL 

Wfiatcom,  WA 

Niagara,  NY 

1620    Chk)o-Paradise, 

0870    Benton  Hartwr, 

1303    Buriington,  VT  ... 

0.9704 

0.9796 

CA  

1.0193 

1.0132 

Ml  

0.8935 

'     0.9258 

Chittenden,  VT 

Butte,  CA 

Berrien,  Ml 

Franklin,  VT 

1640    1  Cinannati,  OH- 

0875    ^  Bergen-Pas- 

Grand Isle,  VT 

KY-IN  

0.9413 

0.9594 

saic,  NJ  

1.1731 

1.1155 

1310    Caguas,  PR 

0.4201 

0.5522 

Deartwm,  IN 

Bergen,  NJ 

Caguas,  PR 

Ohio,  IN 

Passaic,  NJ 

Cayey,  PR 

Boone,  KY 

0880    Billings,  MT  

0.8961 

0.9276 

CkJra,  PR 

Campbell,  KY 

Yellowstone,  MT 

Guratx),  PR 

Gallatin,  KY 

0920    Biloxi-Gulfport- 

San  Lorenzo,  PR 

Grant,  KY 

Pascagoula,  MS 

0.9029 

0.9324 

1320    Canton- 

Kenton,  KY 

Hancock,  MS 

Massillon,  OH 

0.9071 

0.9354 

Pendleton,  KY 

Harrison,  MS 

Can-oil,  OH 

Brown,  OH 

Jackson,  MS 

Startc,  OH 

Clemiont,  OH 

0960    2  Binghamton, 

1350    Casper,  WY 

0.9209 

0.9451 

Hamilton,  OH 

NY  

0.a5?6 

0.8965 

Natrona,  WY 

Warren,  OH 

Broome,  NY 

1360    Cedar  Rapids,  lA 

0.8874 

0.9215 

1660    Clartcsville-Hop- 

Tkjga,  NY 

Linn,  lA 

kinsville,  TN-KY  

0.8354 

0.8841 

1000    Binmingfiam,  AL 

0.9212 

0.9453 

1400    Champaign-Ur- 

Christian,  KY 

Blount,  AL 

Ijana,  IL 

0.9907 

0.96.36 

Montgomery,  TN 

Jefferson,  AL 

Champaign,  IL 

1680     '  Cleveland-Lo- 

St.  Clair,  AL 

1440    Charteston-North 

rain-Elyria,  OH  

0.9671 

0.9774 

Shetoy,  AL 

Charteston,  SC 

0.9332 

0.9538 

Ashtabula,  OH 

1010    Bisniarck,  ND  .... 

0.8033 

0.8607 

Bericeley,  SC 

Cuyahoga,  OH 

Burleigh,  ND 

Charleston,  SC 

Geauga,  OH 

Morton,  ND 

Dorchester,  SC 

Lake,  OH 

1020    ^Bloomington, 

1480    Charteston,  WV 

0.8880 

0.9219 

Lorain,  OH 

IN  

0.8824 

0.9179 

Kanawha,  WV 

Medina,  OH 

Monroe,  IN 

Putnam,  WV 

1 720    Colorado 

1040    Bkxjmington- 

1520    1  Chartotte-Gas- 

Springs,  CO  

0.9833 

0.9885 

Normal,  IL  

o.aai? 

0.9185 

tonia-Rock  Hill,  NC- 

El  Paso,  CO 

McLean,  IL 

SC  

0.9730 

0.9814 

1740    Columbia,  MO  ... 

0.8695 

0.9087 

1080    Boise  City,  ID  .... 

0.9232 

0.9467 

Cabanus,  NC 

Boone,  MO 

Ada.  ID 

Gaston,  NC 

1760    Columbia,  SC  .... 

0.8902 

0.9234 

Canyon,  ID 

Uncoln,  NC 

Lexington,  SC 

1123    iBoston- 

Mecklenburg,  NC 

Rkihland,  SC 

Worcester-Lawrence- 

Rowan,  NC 

1800    Cokjmbus,  GA- 

Lowell-Brockton,  MA- 

Stanly,  NC 

AL  

0.8694 

0.9O86 

NH  

1.1233 

1.0829 

Unkjn,  NC 

Russell,  AL 

Bristol.  MA 

Yortc,  SC 

Chattahoochee,  GA 

•* 

Essex,  MA 

1540    Chariottesville, 

Harris,  GA 

Middlesex,  MA 

VA  

1.0025 

1.0017 

Muscogee,  GA 

Norfolk,  MA 

Albemarie,  VA 

1840     1  Columbus,  OH 

0.9648 

0.9758 

Plymouth,  MA 

Chariottesville  City, 

Delaware,  OH 

Suffolk,  MA 

VA 

Fairfield,  OH 

Worcester,  MA 

Fluvanna,  VA 

Franklin,  OH 

•» 
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Geographic  Adjustment  Factor 
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Table  4A.— Wage  Index  and  Capital  Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor  Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas — Contin-  (GAF)  for  Urban  Areas — Contin- 
ued ued 


Urtan  area 

Wage 

GAF 

Urtjan  area 

'    Wage 

1 

GAF 

Urban  area 

Wage 

GAF 

(constttuent  counties) 

index 

(constituent  counties) 

index 

(constituent  counties) 
2655     Florence.  SC  

index 
0.8709 

Licking,  OH 

Oakland,  Ml 

0.9097 

Madison,  OH 

St   Clair,  Ml 

Florence.  SC 

Pickaway.  OH 

Wayne,  Ml 

2670     Fori  Collins- 

1880     Corpus  Chnsti, 

2180     Dothan,  AL  

07765 

0  8409 

Loveland.  CO  

1.0148 

1.0101 

tx 

0.8521 

0.8962 

Dale,  AL 

Lanmer.  CO 

Nueces,  TX 

1 

Houston,  AL 

2680     '  Ft.  Lauderdale. 

' 

San  Patricio,  TX 

1 

2190     Dover.  DE   

0  9805 

0  9866 

FL  

1.0479 

1.0326 

1890    Corvallis,  OR  

1.1516 

1  1015 

Kent,  DE 

Broward,  FL 

Benton.  OR 

2200     Dubuque   lA  

08886 

0.9223 

2700     Fort  Myers-Cape 

1900     -Cumberland, 

Dubuque,  lA 

Coral,  FL  

0.9816 

0.9874 

MD-WV  (MD  Hos- 

1 

2240     Duluth-Superior. 

Lee,  FL 

1 

pitals)      

09125 

0.9392 

MN-WI                     , 

1.0171 

1.0117 

2710     Fort  Pierce-Port 

1 

Allegany.  MD 

St   Louis,  MN 

St.  Lucie.  FL 

1.0124 

1 .0085 

Mineral,  WV 

Douglas,  Wl 

Martin,  FL 

1900    Cumberland, 

2281     Dutchess  Coun- 

St, Lucie,  FL 

1 

MD-WV  (WV  Hos- 

ty, NY       

1  0934 

1  0631 

2720     Fort  Smith.  AR- 

1 

pitals)   

0  8200 

0  8729 

Dutchess,  NY 
2290     -  fcau  Claire,  Wl 

0  9304 

09518 

OK  

0.8424 

0.8892 

Allegany,  MD 

Crawford.  AR 

Mineral,  WV 

Chippewa   Wl 

Sebastian.  AR 

1920     '  Dallas,  TX 

0  9974 

0  9982 

Eau  Claire   Wl 

Sequoyah.  OK 

Collin,  TX 

2320     El  Paso,  TX  

0  9196 

0.9442 

2750    Fort  Walton 

Dallas,  TX 

El  Paso,  TX 

Beach.  FL  

0.8966 

0.9280 

Denton,  TX 

2330     Elkhart-Goshen, 

Okaloosa,  FL 

Ellis,  TX 

IN  

0  9783 

0.9851 

2760     Fort  Wayne,  IN  ,, 
Adams.  IN 

0.9585 

0.9714 

Henderson,  TX 

Elkhart,  IN 

Hunt,  TX 

2335     -Elmira,  NY 

08526 

08965 

Allen.  IN 

Kaufman,  TX 

Chemung.  NY 

De  Kalb.  IN 

Rockwall.  TX 

2340     Enid.  OK     

0.8559 

08989 

Huntington.  IN 

1950     Danville.  VA 

0  9035 

0  9329 

Garfield.  OK 

Wells,  IN 

Danville  Crty.  VA 

2360     Erie   PA       

0  8601 

0.9019 

Whitley,  IN 
2800     '  Forth  Worth-Ar- 

Pittsylvania. VA 

Ene.  PA 

1960     Davenport-Mo- 

2400     Eugene-Spnng- 

lington.  TX  

0.9359 

0.9556 

line-Rock  Island.  lA- 

field.  OR 

1  1456 

1  0976 

Hood,  TX 

il           

0  8985 

0  9293 

Lane  OR 

Johnson,  TX 

Scott.  lA 

2440     -■  Evansville-Hen- 

Parker,  TX                ^ 

Henry,  IL 

derson,  IN-KY  (IN 

Tarrant.  TX 

Rock  Island,  IL 

Hospitals)              

0.8824 

0  9179 

2840     Fresno.  CA  

1.0142 

1.0097 

2000     Dayton-Spnng- 

Posey.  IN 

Fresno,  CA 

field,  OH    

0.9529 

0.9675 

VanderlDurgh   IN 
Warrick,  IN 

Madera   CA 

Clark.  OH 

2880    Gadsden,  AL  

0.8229 

0.8750 

Greene  OH 

Henderson,  KY 

Etowah.  AL 

Miami,  OH 

. 

2440     Evansville-Hen- 

2900    Gainesville.  FL  .. 

0.9693 

0.9789 

Montgomery   OH 

derson,  IN-KY  (KY 

Alachua.  FL 

2020    Daytona  Beacfi, 

Hospitals) 

0  8429 

0.8896 

2920    Galveston-Texas 

FL                  

09060 

0  9346 

Posey,  IN 
Vanderburgh,  IN 

City.  TX   

Galveston,  TX 

0.9279 

0.9500 

Flagler.  FL 

Volusia.  FL 

Warrick,  IN 

2960    Gary.  IN  

0.9410 

0.9592 

2030     Decatur,  AL 

0  8828 

0  9182 

Henderson,  KY 

Lake.  IN 

Lawrence.  AL 

2520     Fargo-Moorhead, 

Porter.  IN 

Morgan.  AL 

ND-MN        

0  9797 

09861 

2975     ■'Glens  Falls.  NY 

0.8526 

0.8965 

2040     -Decatur,  IL 

08254 

0  8769 

Clay.  MN 

Warren,  NY 

Macon,  IL 

Cass.  ND 

Washington.  NY 

2080     '  Denver.  CO 

1  0837 

1  0566 

2560     Fayetteville,  NC 

0.8986 

0.9294 

2980    Goldsboro.  NC  .. 

0,8622 

0.9035 

Adams.  CO 

Cumberland,  NC 

Wayne.  NC 

Arapahoe.  CO 

2580     Fayetteville- 

2985    Grand  Forks, 

Broomfield.  CO 

Springdale-Rogers 

ND-MN  (ND  Hos- 

Denver. CO 

AR               

0  8396 

0.8872 

pitals)  

0.8636 

0.9045 

Douglas.  CO 

Benton,  AR 

Polk.  MN 

Jefferson   CO 

Washington,  AR 

Grand  Forks.  ND 

2120     Des  Moines.  lA 

09106 

0.9379 

2620     Flagstaff  AZ-UT 

1  1333 

1.0895 

2985    2  Grand  Forks. 

» 

Dallas,  lA 

Coconino,  AZ 

ND-MN  (MN  Hos- 

Polk, lA 

Kane,  UT 

pitals)  

0.9345 

0.9547 

Warren,  lA 

1.0101 

1  0069 

2640     Flint,  Ml     

1  0858 

1  0580 

Polk,  MN 
Grand  Forks.  ND 

1 

2160     'Detroit,  Ml   

Genesee  Ml 

Lapeer,  Ml 

2650     Florence,  AL 

0  7797 

0.8433 

2995    Grand  Junction. 

Macomb,  Ml 

Colbert,  AL 

CO  

0.9921 

0.9946 

Monroe.  Ml 

Lauderdale.  AL 

Mesa,  CO 
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Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas — Contin- 
ued 


Urt)an  area 

Wage 

GAF 

(constituent  counties) 

index 

3000    ^  Grand  Rapids- 

Muskegon-Holland, 

Ml  

0.9469 

0.9633 

Allegan,  Ml 

Kent,  Ml 

Muskegon,  Ml 

Ottawa,  Ml 

3040    Great  Falls,  MT 

0.8918 

0.9246 

Cascade,  MT 

3060    Greeley,  CO  

0.9453 

0.9622 

Wekj.  CO 

3080    Green  Bay,  Wl  .. 

0.9518 

0.9667 

Brown,  Wl 

3120    ^  Greenst)oro- 

Winston-Salem-High 

Point,  NC 

0.9166 

0.9421 

Alamance,  NC 

Davidson,  NC 

Davie,  NC 

Forsyth,  NC 

Guilford,  NC 

Randolph,  NC 

Stokes,  NC 

Yadkin,  NC 

3150    Greenville,  NC  ... 

0.9167 

0.9422 

Pitt,  NC 

3160    Greenville- 

Spartanburg- Ander- 

son, SC  

0.9335 

0.9540 

Anderson,  SC 

Cherokee,  SC 

Greenville,  SC 

Pickens,  SC 

- 

Spartanburg,  SC 

3180    Hagerstown,  MD 

0.9172 

0.9425 

Washington,  MD 

3200    Hamilton-Middle- 

town,  OH  

0.9214 

0.9455 

Butter,  OH 

3240    Harrisburg-Leb- 

anon-Carlisle,  PA  

0.9164 

0.9420 

Cumberland,  PA 

Dauphin,  PA 

Lebarran,  PA 

Perry,  PA 

3283    •  2  Hartford,  CT  .. 

1.2183 

1.1448 

Hartford,  CT 

LitchfieW,  CT 

Middlesex,  CT 

Tolland,  CT 

3285    2  Hattiesburg, 

MS  

0.7778 

0.8419 

Forrest,  MS 

Lamar,  MS 

3290    Hickory-Mor- 

ganton-Lenoir,  NC 

0.9242 

0.9475 

Alexander,  NC 

Burke,  NC 

Caldwell,  NC 

Catawba,  NC 

3320    Honolulu,  HI  

1.1116 

1.0751 

Honolulu,  HI 

3350    Houma,  LA  

0.//71 

0.8414 

Lafourche,  LA 

TenBbonne.  LA 

3360    '  Houston,  TX  .... 

0.9834 

0.9886 

Chambers,  TX 

Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas — Contin- 
ued 


Urban  area 
(constituent  counties) 

Fort  Bend,  TX 

Harris,  TX 

Uberty,  TX 

Montgomery,  TX 

Walter,  TX 
3400    Huntington-Ash- 
land, WV-KY-OH  

Boyd,  KY 

Carter,  KY 

Greenup,  KY 

Lawrence,  OH 

Cabell,  WV 

Wayne,  WV 
3440    Huntsville,  AL  .... 

Limestone,  AL 

Madison,  AL 
3480    ^  Indianapolis,  IN 

Boone,  IN 

Hamilton,  IN 

Hancock,  IN 

Hendricks,  IN 

Johnson,  IN 

Madison,  IN 

Marion,  IN 

Morgan,  IN 

Shelby,  IN 
3500    Iowa  City,  lA 

Johnson,  lA 
3520    Jackson,  Ml  

Jackson,  Ml 
3560    Jackson,  MS  

Hinds,  MS 

Madison,  MS 

Rankin,  MS 
3580    Jackson,  TN  

Madison,  TN 

Chester,  TN 
3600    ^  Jacksonville, 

FL  

Clay,  FL 

Duval,  FL 

Nassau,  FL 

St.  Johns,  FL 
3605    Jacksonville,  NC 

Onstew,  NC 
3610    2Janf>estown,  NY 

Chautauqua,  NY 
3620    2janesville-Be- 

loit,  Wl  

Rock,  Wl 
3640    Jersey  City,  NJ  .. 

Hudson,  NJ 
3660    Johnson  City- 

Kingsport-Bristol,  TN- 

VA  (TN  Hospitals)  

Carter,  TN 

Hawkins,  TN 

Sullivan,  TN 

Unkx)i,  TN 

Washir>gton,  TN 

Bristol  City,  VA 

Scott,  VA 

Washington,  VA 
3660    2  Johnson  City- 

Kingsport-Bristol,  TN- 

VA  (VA  Hospitals)  

Carter,  TN 


Wage 
Index 


GAF 


0.9595        0.9721 


0.9245        0.9477 


0.9916 


0.9942 


0.9548 
0.8986 
0.8399 

0.8984 

0.9563 

0.8544 
0.8526 

0.9304 
1.1115 

0.8256 


0.8498 


0.9688 
0.9294 
0.8874 

0.9293 

0.9699 

0.8978 
0.8965 

0.9518 
1.0751 

0.8770 


Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas — Contin- 
ued 


0.7809 
0.8681 


1.0419 
0.9715 


0.8945 


Urtjan  area  Wage 

(constituent  counties)         index 


Hawkins,  TN 

Sullivan,  TN 

Unicoi,  TN 

Washington,  TN 

Bristol  City.  VA 

Scott,  VA 

Washington,  VA 
3680    2  Johnstown,  PA 

Cambria,  PA 

Somerset,  PA 
3700    Jonesboro,  AR  .. 

Craighead,  AR 
3710    Joplin,  MO  

Jasper,  MO 

Newton,  MO 
3720    Kalamazoo- 

Battlecreek,  Ml  

Calhoun.  Ml 

Kalamazoo,  Ml 

Van  Buren,  Ml 
3740    Kankakee,  IL  

Kankakee,  IL 
3760     ^  Kansas  City, 

KS-MO 

Johnson,  KS 

Leavenworth,  KS 

Miami,  KS 

Wyandotte,  KS 

Cass,  MO 

Clay,  MO 

CUnton,  MO 

JacksoicMO 

Lafayette,  MO 

Platte,  MO 

Ray,  MO 
3800    Kenosha,  Wl  

Kenosha,  Wl 
3810    Killeen-Tempte, 

TX  

Bell,  TX 

Coryell,  TX 
3840    Knoxvilte,  TN  

Anderson,  TN 

Blount,  TN 

Knox,  TN 

Loudon,  TN 

Sevier,  TN 

Union,  TN 
3850    Kokomo,  IN  

Howard,  IN 

Tipton,  IN 
3870    2  La  Crosse,  Wl- 

MN  

Houston,  MN 

La  Crosse,  Wl 
3880    Lafayette,  LA  

Acadia,  LA 

Lafayette,  LA 

St.  Landry,  LA 

St.  Martin,  LA 
3920    2 Lafayette,  IN  ... 

CHnton,  IN 

Tippecanoe,  IN 
3960    Lake  Charies, 

LA  

Cak:asieu,  LA 
3980    2  Lakeland-Win- 
ter Haven,  FL  


GAF 


0.8378        0.8859 


0.8442 
0.9077 


1.0500!      1.0340 


1.0285 


0.9804 


0.9761  !      0.9836 


0.9159 
0.8820 


0.9416 


0.9176 


0.9045  '      0  9336 


0.9304        0.9518 


0.8225        0.8748 


0.9179 

0.8466 
0.9201 


0.8824 

0.7841 

0.8855 
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Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas — Contin- 
ued 


Table  4A.— Wage  Index  and  Capital  Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor  Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin-  (GAF)  for  Urban  Areas— Contin- 
ued ued 


Urban  area 

Wage 

GAF 

Urban  area 

Wage 

GAF 

1 

Urban  area 

Wage 

GAF 

(constituent  counties) 

index 

(constituent  counties) 

index 

(constituent  counties) 

index 

Polk,  FL 

Lynchburg  City,  VA 

5140    Missoula.  MT 

0.8884 

1 

09222 

4000     Lancaster  PA 

0  9282 

0.9503 

4680     Macon   GA 

0.8975 

0.9286 

Missoula.  MT 

Lancaster  PA 

Bibb.  GA 

5160     Mobile.  AL  

0.7994 

08579 

4040    Lansing-East 

Houston   GA 

Baldwin.  AL 

Lansing.  Ml    

0  9714 

0  98C3 

Jones,  GA 

Mobile,  AL 

Clinton,  Ml 

Peach,  GA 

5170     Modesto,  CA  

1.1275 

1 .0856 

Eaton,  Ml 

' 

Twiggs.  GA 

Stanislaus,  CA 

i 

Ingham.  Ml 

4720     Madison   Wl  

,      1  0264 

1  0180 

5190     'Monmouth- 

4080     Laredo  TX 

0  8091 

0  8650 

Dane  Wl 

1 

Ocean,  NJ  

1.1083 

,      1 .0730 

Webb,  TX 

4800     Mansfield   OH 

0  9180 

0  9431 

Monmouth,  NJ 

4100     Las  Cruces,  NM 

0.8688 

0  9082 

Crawford.  OH 

Ocean.  NJ 

Dona  Ana,  NM 

1       ^ 

Richland,  OH 

5200    Monroe.  LA  

0.7922 

0.8526 

4120     ' Las  Vegas 

1 

4840     Mayaguez   PR   .. 

0  4795 

0  6045 

Ouachita,  LA 

nv-az 

1,1528 

1  1023 

Anasco.  PR 

1 

5240    Montgomery.  AL 

0.7907 

0.8514 

Motiave.  AZ 

Cabo  Ro|o  PR 

Autauga,  AL 

Clark,  NV 

Hormigueros.  PR 

Elmore,  AL 

Nye,  NV 

Mayague/  PR 

Montgomery,  AL 

4150     -Lawrence,  KB 

0  8074 

0  8637 

Sabana  Grande,  PR 

5280    ^Muncie,  IN  

0.8824 

0.9179 

Douglas,  KS 

San  German.  PR 

Delaware,  IN 

4200     Lawlon,  OK 

0  8267 

0  3778 

4880     McAllen-Edin- 

5330    My  rile  Beach, 

Comanche.  OK 

burg-Mission.  TX  

0  8381 

08861 

SC  

0.9112 

0.9383 

4243     Lewiston-Au- 

Hidalgo,  TX 

Horry,  SC 

bum,  ME 

0  9383 

0  9573 

4890     Medford-Ash- 

5345     Naples,  FL 

0.9790 

0.9856 

Androscoggin,  ME 
4280     Lexington,  KY 

land.  OR       

1  0772 

1  0522 

Collier.  FL 

0  8685 

0.9080 

Jackson.  OR 

5360     '  Nashville.  TN   .. 

0.9855 

0.9900 

Bourbon,  KY 

4900     Melbourne- 

Cheatham,  TN 

^ 

Clark,  KY 

Titusville-Palm  Bay, 

Davidson,  TN 

Fayette,  KY 

FL            

0  9776 

0  9846 

Dickson,  TN 

Jessamine,  KY 

Brevard,  Fl 

Robertson,  TN 

Madison,  KY 

4920     '  Memphis,  TN- 

Rutherford  TN 

Scot.  KY 

^ 

• 

AR-MS                

0  9009 

0  9310 

Sumner,  TN 
Williamson,  TN 

Woodford,  KY 

Crittenden,  AR 

4320     Lima,  OH  

0  9522 

0.9670 

DeSoto,  MS 

Wilson,  TN 

Allen,  OH 

Fayette,  TN 

5380     '  Nassau-Suffolk, 

Auglaize,  OH 

Shelby,  TN 

NY  

1.3140 

1  2056 

4360     Lincoln,  NE       ,  ,, 

1  0033 

1  0023 

Tipton,  TN 

Nassau,  NY 

Lancaster  NE 

4940       Merced,  CA 

0  9967 

09977 

Suffolk,  NY 

4400     Little  Rock-North 

Merced.  CA 

5483     '  New  Haven- 

Little  Rock.  AR  

0.8923 

0,9249 

5000     '  Miami   FL  

0  9894 

0.9927 

Bndgeport-Stamford- 

Faulkner,  AR 

Dade,  FL 

Waterbury-Danbury, 

Lonoke,  AR 

5015     'Middlesex-   . 

CT  

1.2468 

1.1631 

Pulaski.  AR 

Somerset-Hunterdon. 

Fairfield,  CT 

Saline,  AR 

NJ    

1  1366 

1  0916 

New  Haven,  CT 
5523    2  New  London- 

4420     Longview-Mar- 

Hunterdon,  NJ 

shall,  TX  

09113 

0  9384 

Middlesex,  NJ 

Norwich,  CT  

1.2183 

1.1448 

Gregg.  TX 

Somerset,  NJ 

New  London,  CT 

Harnson,  TX 

5080     '  Milwaukee- 

5560     '  New  Orleans, 

Upshur  TX 

Waukesha,  Wl     

0.9988 

09992 

LA  

0.9174 

0.9427 

4480     '  Los  Angeles- 

Milwaukee,  Wl 

Jefferson,  LA 

Long  Beach.  CA    

i.ia3? 

1  1221 

Ozaukee.  Wl 

Orleans,  LA 

Los  Angeles,  CA 

Washington,  Wl 

Plaquemines,  LA 

4520     '  Louisville.  KY- 

Waukesha,  Wl 

St.  Bemard,  LA 

IN     

0.9242 

0.9475 

5120     '  Minneapolis  St, 
Paul,  MN-WI  

St  Charles  LA 

Clark.  IN 

1  1001 

1  0675 

St.  James,  LA 

" 

Floyd.  IN 

Anoka,  MN 

St.  John  The  Baptist, 

Hamson,  IN 

Carver   MN 

LA 

Scott,  IN 

Chisago,  MN 

St.  Tammany.  LA 

Bullitt,  KY 

Dakota,  MN 

5600     '  New  York,  NY 

1.4018 

1 .2602 

Jefferson,  KY 

Hennepin,  MN 

Bronx,  NY 

adham.  KY 

Isanti,  MN 

Kings,  NY 

4600     Lubbock,  TX 

08272 

08782 

Ramsey.  MN 

New  York,  NY 

Lubbock,  TX 

Scott,  MN 

Putnam,  NY 

4640     Lynchburg,  VA 

0  9134 

09399 

Sherburne   MN 

Queens,  NY 

Amherst,  VA 

Washington,  MN 

Richmond,  NY 

Bedford,  VA 

Wright,  MN 

Rockland,  NY 

Bedford  City,  VA 

Pierce,  Wl 

Westchester,  NY 

Campbell,  VA 

St  Croix,  Wl 
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Table  4A.— Wage  Index  and  Capital 
GECX3RAPHIC  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urt)an  area 

Wage 

GAF 

(constituent  counties) 

index 

5640    '  Newark,  NJ  

1.1518 

1.1016 

Essex,  NJ 

Morris,  NJ 

Sussex,  NJ 

Union,  NJ 

Warren,  NJ 

5660    Newburgh,  NY- 

PA  

1.1509 

1.1010 

Orange,  NY 

Pike,  PA 

5720    'Norfolk-Virginia 

Beach-Newport 

News,  VA-NC  

0.8619 

0.9032 

Currituck,  NC 

Chesapeake  City,  VA 

Gloucester,  VA 

Hampton  City,  VA 

isle  of  Wight,  VA 

James  City,  VA 

Mathews,  VA 

Newport  News  City, 

VA 

Norfolk  City,  VA 

Poquoson  City,  VA 

Portsmouth  City,  VA 

Suffolk  City,  VA 

Virginia  Beach  City 

VA 

Williamsburg  City,  VA 

York,  VA 

5775    '  Oakland,  CA  ... 

1.5119 

1.3272 

Alameda,  CA 

Contra  Costa,  CA 

5790    Ocala,  FL  

0.9728 

0.9813 

Marion,  FL 

5800    Odessa-Midland, 

TX 

0.9327 

0.9534 

Ector,  TX 

Midland,  TX 

5880    1  Oklahoma  City, 

OK  

0.8984 

0.9293 

Canadian,  OK 

Cleveland,  OK 

Logan,  OK 

McClain,  OK 

Oklahoma,  OK 

Pottawatomie,  OK 

5910    Olympia,  WA  

1.0963 

1.0650 

Thurston,  WA 

5920    Omaha,  NE-IA  .. 

0.9745 

0.9825 

Pottawattamie,  lA 

Cass,  NE 

Douglas,  NE 

Sarpy,  NE 

Washington,  NE 

5945    ^  Orange  County. 

CA  

1.1492 

1.0999 

Orange,  CA 

5960     '  Orlando.  FL  

0.9654 

0.9762 

Lake.  FL 

Orange,  FL 

Osceola,  FL 

Seminole,  FL 

5990    Owensboro,  KY 

0.8374 

0.8856 

Daviess,  KY 

6015    2  Panama  City, 

FL  

0.8855 

0.9201 

Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urt>an  area 
(constituent  counties) 


Bay,  FL 
6020    Parkersl)urg- 

Marietta,  WV-OH 

(WV  Hospitals)  

Washington,  OH 

Wood,  WV 
6020    2  Parkersburg- 

Marietta,  WV-OH 

(OH  Hospitals)  

Washington,  OH 

Wood,  WV 
6080    2  Pensacola,  FL 

Escambia,  FL 

Santa  Rosa,  FL 
6120    Peoria-Pekin,  IL 

Peoria,  IL 

Tazewell,  IL 

Woodford,  IL 
6160    '  Philadelphia, 

PA-NJ  

Buriington,  NJ 

Camden,  NJ 

Gloucester,  NJ 

Salem,  NJ 

Bucks,  PA 

Chester,  PA 

Delaware,  PA 

Montgomery,  PA 

Philadelphia,  PA 
6200    '  Phoenix-Mesa, 

AZ 

Maricopa,  AZ 

Pinal,  AZ 
6240    Pine  Bluff,  AR  .. 

Jefferson,  AR 
6280     '  Pittsburgh,  PA 

Allegheny,  PA 

Beaver,  PA 

Butler,  PA 

Fayette,  PA 

Washington,  PA 

Westmoreland,  PA 
6323    2Pittsfield,  MA  .. 

Beri(shire,  MA 
6340    Pocatello,  ID 

Bannock,  ID 
6360    Ponce,  PR  

Guayanilla,  PR 

Juana  Diaz,  PR 

Penuelas,  PR 

Ponce,  PR 

Villalba,  PR 

Yauco,  PR 
6403    Portland,  ME  .... 

Cumberiand,  ME 

Sagadahoc,  ME 

Yort<,  ME 
6440    1  Portland-Van- 
couver, OR-WA  

Clackamas,  OR 

Columbia,  OR 

Multnomah,  OR 

Washington,  OR 

Yamhill,  OR 

Clari<,  WA 
6483    ^  Providence- 

Wanwick-Pawtucket, 

Rl 


Wage 
index 


GAF 


0.8039  I      0.8612 


0.8820 
0.8855 


0.9176 


0.9201 


0.8734  1      0.9115 


1 .0883  I      1 .0597 


1.0129;      1.0088 


0.7865 
0.8901 


0.8483 
0.9234 


1.0432  1.0294 
0.9249  j  0.9479 
0.4708  i      0.5970 


0.9949        0.9965 


1.1213        1.0816 


1 .0977  i      1 .0659 


Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urban  area 

Wage 

GAF 

(constituent  counties) 

index 

Bristol,  Rl 

Kent,  Rl 

, 

Newport,  Rl 

Provklence,  Rl 

Washington,  Rl 

6520    Provo-Orem,  UT 

0.9976 

09984 

Utah,  UT 

6560    2  Pueblo,  CO  

0.9328 

0.9535 

Pueblo,  CO 

6580    Punta  Gorda,  FL 

0.9510 

0.9662 

Chariotte,  FL 

6600    2  Racine,  Wl  

0.9304 

0.9518 

Racine,  Wl 

6640    1  Raleigh-Dur- 

^— 

ham-Chapel  Hill,  NC 

0.9959 

0.9972 

Chatham,  NC 

Durtiam,  NC 

Franklin,  NC 

Johnston,  NC 

Orange,  NC 

Wake,  NC 

6660     Rapid  City,  SD  .. 

0.8806 

0.9166 

Pennington,  SD 

6680    Reading,  PA  

0.9133 

0.9398 

Beri<s,  PA 

6690    Redding,  CA 

1.1352 

1.0907 

Shasta,  CA 

6720     Reno,  NV  

1.0682 

1.0462 

Washoe,  NV 

6740    Rrchland- 

Kennewick-Pasco, 

WA  

1.0609 

1.0413 

Benton,  WA 

Franklin,  WA 

6760    Richmond-Pe- 

tersburg, VA  

0.9349 

0.9549 

Chartes  City  County, 

VA 

Chesterfield,  VA 

Colonial  Heights  City, 

VA 

Dinwiddle,  VA 

Goochland,  VA 

Hanover,  VA 

Henrico,  VA 

"- 

Hopewell  City,  VA 

New  Kent,  VA 

Petersburg  City,  VA 

Powhatan,  VA 

Prince  George,  VA 

. 

Rrchmond  City,  VA 

6780    ^  Riverside-San 

Bernardino,  CA  

1.1348 

1.0905 

Riverside,  CA 

San  Bemardino,  CA 

6800     Roanoke,  VA  

0.8700 

0.9090 

Botetourt,  VA 

Roanoke,  VA 

Roanoke  City,  VA 

Salem  City,  VA 

6820     Rochester,  MN  .. 

1.1739 

1.1160 

Olmsted,  MN 

6840     '  Rochester,  NY 

0.9430 

0.9606 

Genesee,  NY 

Livingston,  NY 

Monroe,  NY 

Ontario,  NY 
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Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas — Contin- 
ued 


Table  4A.— Wage  Index  and  Capital  Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor  Geographic  Adjustment  Factor 
(GAF)  for  Urban  Areas— Contin-  (GAF)  for  Urban  Areas — Contin- 
ued ued 


Urban  area 

Wage 

GAF 

Urban  area                 Wage 

Q.p                   Urt)an  area 

(constituent  counties) 

'     Wage 

GAF 

1 

(constituent  counties) 

index 

(constituent  counties)          index 

index 

Orleans,  NY 

7440     '  San  Juan-Ba-                                                Snohomish.  WA 

Wayne,  NY 

yamon,  PR                           0  4909        06143     7610     ?Sharon.  PA   

1     0.8378 

0.8859 

6880     Rockford.  IL 

09666 

0,9770 

Aguas  Buenas.  PR                                                    Mercer.  PA 

Boooe.  IL 

X 

Barceloneta.  PR 

7620    ? Sheboygan,  Wl 

0.9304 

0.9518 

Ogle.  IL 

Bayamon,  PR 

Sheboygan,  Wl 

Winnebago  IL 

Canovanas.  PR 

7640    Sherman- 

6895     RocKy  Mount. 

Carolina,  PR 

Denison,  TX    

0.9700 

0.9794 

NC 

09076 

0  9358 

Catano,  PR 

Grayson,  TX 

Edgecombe,  NC 

Ceiba.  PR 

7680    Shreveport-Bos- 

Nash,  NC 

■. 

Comeno   PR 

sier  City.  LA    

0.9083 

;      0.9363 

6920     •  Sacramento, 

Corozal,  PR 

Bossier,  LA 

CA               

1  1845 

1.1229 

Dorado   PR 

Caddo,  L^ 

' 

EI  Dorado,  CA 

Fajardo   PR 

Webster,  LA 

Placer  CA 

Florida,  PR 

7720     Sioux  City,  lA- 

S;^rrampntn   CA 

Guaynabo,  PR 
Humacao,  PR 

NE  

0.8993 

0.9299 

6960'    Saginaw-Bay 

Woodbury,  lA 

City-Midland   Ml 

1  0032 

1  0022 

Juncos,  PR 

Dakota,  NE 

Bay  Ml 

Los  Piedras,  PR 

7760     Sioux  Falls,  SD 

0.9309 

0.9521 

Midland.  Ml 

Loiza,  PR 

Lincoln,  SD 

Saginaw.  Ml 

Luguillo,  PR 

Minnehaha.  SD 

6980     St  Cloud,  MN   . 

0.9679 

0  9779 

Manati,  PR 

7800     South  Bend,  IN 

0.9821 

0.9877 

Benton,  MN 

Morovis,  PR 

St  Joseph.  IN 

Stearns,  MN 

Naguabo   PR 

7840    Spokane.  WA  .... 

1.0901 

1.0609 

7000      '  St  Joseph,  MO 

0  8056 

0  8624 

Naranpto,  PR 

Spokane.  WA 

Andrew   MO 

Rio  Grande,  PR 

7880     Spnngfield.  IL  .... 

0.8944 

0.9264 

Buchanan,  MO 

San  Juan,  PR 

Menard.  IL 

7040     •  St   Louis,  MO- 

Toa Alta.  PR 

Sangamon,  IL 

IL                          , 
Clinton,  IL 
Jersey,  IL 
Madison,  IL 
Monroe,  IL 
St.  Clair.  IL 
Franklin.  MO 
Jefferson.  MO 

0  9033 

0.9327 

Tea  Baia,  PR 
Tru|illo  Alto,  PR 
Vega  Alta,  PR 
Vega  Baia,  PR 
Yabucoa   PR 
7460     San  Luis 
Obispo- Atascadero- 
Paso  Robles.  CA 

1  1429 

7920    Spnngfield,  MO 
Chnstian,  MO 
Greene,  MO 
Webster,  MO 

8003    Spnngfield,  MA  .. 

Hampden.  MA 

Hampshire.  MA 

8050    State  College, 
1  0958         PA 

0.8457 
1.0543 
0.8740 

0.8916 
1 .0369 
0.9119 

Lincoln,  MO 

San  Luis  Obispo.  CA 



Cpntrp    PA 

St  Charles,  MO 

7480     Santa  Barbara- 

8080    -"  Steubenville- 

St   Louis,  MO 

Santa  Mana-Lompoc, 

Weinon,  OH-WV  (OH 

St.  Louis  City   MO 

CA 

1  0441 

1  0300         Hospitals)  

0.8820 

0.9176 

Warren.  MO 

Santa  Barbara  CA 

Jefferson,  OH 

7080     Salem.  OR 

1  0482 

1  0328 

7485     Santa  Cruz- 

Brooke,  WV 

Marion,  OR 

Watsonville.  CA  

1  2942 

1  1 932         Hancock,  WV 

Polk,  OR 

Santa  Cruz.  CA 

8080    Steubenville- 

7120     Salinas,  CA     

1 .4339 

1  2799 

7490     Santa  Fe,  NM  .... 

1.0653 

1.0443         Weirton,  OH-WV 

Monterey,  CA 

Los  Alamos,  NM 
Santa  Fe,  NM 

(WV  Hospitals)  

0.8398 

0.8873 

7160     ■  Salt  Lake  City- 

Jefferson,  OH 

Ogden,  UT 

0  9913 

0  9940 

7500     Santa  Rosa   CA 

1.2877 

1  1891          Brooke,  WV 

Davis.  UT 

Sonoma,  CA 

Hancock,  WV 

Salt  Lake.  UT 

7510     Sarasota-Bra- 

8120     Stockton-Lodi, 

Weber   UT 

denton.  FL  

0.9971 

0  9980         CA  

1 .0404 

1 .0275 

7200     San  Angelo   TX 

0  8535 

0.8972 

Manatee.  FL 

San  Joaquin,  CA 

Tom  Green,  TX 

Sarasota.  FL 

8140    ^Sumter,  SC  

0.8498 

0.8945 

7240     ■  San  Antonio. 

7520     Savannah.  GA 

0  9488 

0  9646         Sumter,  SC 

TX  

0  8870 

0  9212 

Bryan.  GA 

8160     Syracuse,  NY  .... 

0.9412 

0.9594 

Bexar,  TX 

Chatham.  GA 

Cayuga,  NY 

Comal.  TX 

Effingham.  GA 

Madison,  NY 

Guadalupe.  TX 

7560     Scranton-- 

Onondaga,  NY 

Wilson,  TX 

Wilkes-Barre— Hazle- 

Oswego.  NY 

7320     '  San  Diego  CA 

1  1147 

1  0772 

ton,  PA                 

0.8412 

0  8883     8200     Tacoma   WA 

1.1116 

1.0751 

San  Diego.  CA 

Columbia,  PA 

1 

Pierce,  WA 

7360     ■  San  Francisco 

Lackawanna,  PA 

8240    2  Tallahassee, 

CA  

1.4514 

1  2906 

Luzerne,  PA 

FL  

0.8855 

0.9201 

Mann,  CA 

Wyoming,  PA 

Gadsden,  FL 

San  Francisco,  CA 

7600     '■  Seattle-Belle- 

Leon,  FL 

San  Mateo,  CA 

vue-Everett.  WA  

1  1562 

1.1045     8280     1  Tampa-St.  Pe- 

7400     '  San  Jose.  CA 

1  4626 

1 .2974 

Island.  WA 

tersburg-Cleanwater, 

Santa  Clara,  CA 

King.  WA 

FL  

0.9103 

0.9377 

^T7±il 


VaAaral    Doaictar  /  Vnl      fiR      NJn      1  Q-^  /  Mnnrlav      fVtnhpr    R      700."^  /  Rlllps    anfl     RpPlllatifin.S 


Federal  Register / Vol.  68,  No.  193 /Monday,  October  6,  2003 /Rules  and  Regulations  57743 


Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urt)an  area 

Wage 

GAF 

(constituent  counties) 

index 

Hernando,  FL 

Hillst)orough,  FL 

Pasco,  FL 

Pinellas,  FL 

8320    2Terre  Haute,  IN 

0.8824 

0.9179 

Clay,  IN 

Vermillion,  IN 

Vigo,  IN 

8360    Texarkana,  AR— 

Texarkana,  TX  

0.8150 

0.8693 

Miller,  AR 

Bowie,  TX 

8400    Toledo,  OH 

0.9397 

0.9583 

Fulton,  OH 

Lucas,  OH 

Wood,  OH 

8440    Topeka,  KS  

0.9108 

0.9380 

Shawnee,  KS 

8480    Trenton,  NJ  

1.0517 

1.0351 

Mercer,  NJ 

8520    ^Tucson,  AZ  

0.9270 

0.9494 

Pima,  AZ 

8560    Tulsa,  OK  

0.9185 

0.9434 

Creek,  OK 

Osage,  OK 

Rogers,  OK 

Tulsa,  OK 

Wagoner,  OK 

8600    Tuscaloosa,  AL 

0.8212 

0.8738 

Tuscaloosa,  AL 

8640    Tyler,  TX  

0.9404 

0.9588 

Smitti,  TX 

8680    2Utica-Rome, 

NY  

0.8526 

0.8965 

Herkimer,  NY 

Oneida,  NY 

8720    Vallejo-Fairfield- 

Napa,  CA  

1.3425 

1.2235 

Napa,  CA 

Solano,  CA 

8735    Ventura,  CA  

1.1064 

1.0717 

Ventura,  CA 

8750    Victoria,  TX  

0.8184 

0.8718 

Victoria,  TX 

8760    Vineland-Mill- 

ville-Bridgeton,  NJ 

1.0405 

1.0276 

Cumberland,  NJ 

8780    aVisalia-Tulare- 

Porterville,  CA  

0.9967 

0.9977 

Tulare,  CA 

8800    Waco,  TX  

0.8394 

0.8870 

McLennan,  TX 

8840     1  Washington, 

DC-MD-VA-WV  

1.0904 

1.0611 

District  of  Columbia, 

DC 

Calvert,  MD 

Charles.  MD 

Frederick,  MD 

< 

Montgomery,  MD 

Prince  Georges,  MD 

Alexandria  City,  VA 

Arlington,  VA 

Clarke,  VA 

Culpeper,  VA 

Fairfax,  VA 

Fairfax  City,  VA 

Table  4A.— Wage  Index  and  Capital  Table  4A.  —Wage  Index  and  Capital 
Geographic  Adjustment  Factor  Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin-  (GAF)  for  Urban  Areas— Contin- 
ued ued 


Urban  area 

Wage 

GAF 

(constituent  counties) 

index 

Falls  Church  City,  VA 

Fauquier,  VA 

Fredericksburg  City, 

VA 

King  George,  VA 

Loudoun,  VA 

Manassas  City,  VA 

Manassas  Part<  City, 

•      VA 

Prince  William,  VA 

Spotsylvania,  VA 

Stafford,  VA 

Warren,  VA 

Beriteley,  WV 

Jefferson,  WV 

8920    2  Waterloo-Cedar 

Falls,  lA  

0.8416 

0.8886 

Black  Hawk,  lA 

8940    Wausau,  Wl  

0.9783 

0.9851 

Marathon,  Wl 

8960    1  West  Palm 

Beach-Boca  Raton, 

FL 

0.9798 

0.9861 

Palm  Beach,  FL 

9000    ^Wheeling,  WV- 

OH  (WV  Hospitals)  ... 

0.8018 

0.8596 

Belmont,  OH 

Marshall,  WV 

Ohio,  WV 

9000    2  Wheeling,  WV- 

OH  (OH  Hospitals)  .... 

0.8820 

0.9176 

Belmont,  OH 

Marshall,  WV 

Ohio,  WV 

9040    Wichita,  KS  

0.9238 

0.9472 

Butter,  KS 

Harvey,  KS 

Sedgwick,  KS 

9080    Wichita  Falls,  TX 

0.8341 

0.8832 

Archer,  TX 

Wk:hita,  TX 

9140    2Williamsport, 

PA  

0.8378 

0.8859 

Lycoming,  PA 

9160    Wilmington-New- 

ark, de-md 

1.0882 

1.0596 

New  Castle,  DE 

Cecil,  MD 

9200    Wilmington,  NC 

0.9563 

0.9699 

New  Hanover,  NC 

Brunswick,  NC 

9260    2 Yakima,  WA  .... 

1.0388 

1.0264 

Yakima,  WA 

9270     ^Yolo,  CA 

0.9967 

0.9977 

Yolo,  CA 

9280    York,  PA  

0.9119 

0.9388 

Yoric,  PA 

9320    Youngstown- 

Wan-en,  OH  

0.9214 

0.9455 

ColumtMana,  OH 

Mahoning,  OH 

Trumbull,  OH 

9340    Yuba  City,  CA  ... 

1.0196 

1.0134 

Sutter,  CA 

Yuba,  CA 

9360    2Yuma,  AZ  

0.9270 

0.9494 

Urtian  area  Wage 

(constituent  counties)  index 


GAF 


Yuma,  AZ 


'  Large  Urtian  Area 

2  Hospitals  geographically  located  in  the 
area  are  assigned  the  statewide  rural  wage 
index  for  FY  2004. 

33.  On  page  45576,  in  Table  4B— 
Wage  Index  and  Capital  C^ographic 
Adjustment  Factor  (GAF)  for  Rural 
Areas,  the  table  is  corrected  to  read  as 
follows: 

Table  4B.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  For  Rural  Areas 


Non urban  area 


Alabama 

Alaska  

Arizona  

Arttansas 

Califomia 

Colorado  

Connecticut 

Delaware 

Rorida  

Georgia  

Hawaii  

Idaho 

Illinois 

Indiana  

Iowa  

Kansas  

Kentucky  

Louisiana  

Maine  

Maryland  

Massachusetts  . 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire 

New  Jersey^  

New  Mexico  

New  Yort<  

North  Carolina  .. 
North  Dakota  .... 

Ohio  

Oklahoma  

Oregon  

Pennsylvania  .... 

Puerto  Rico  

Rhode  Island '  .. 
South  Carolina  .. 
South  Dakota  .... 

Tennessee  

Texas  

Utah  

Vermont  

Virginia  


Wage 
index 


0.8270 
0.8526 
0.8456 
0.7778 
0.8820 
0.7537 
0.9994 
0.8378 
0.4018 

0.8498 
0.8195 
0.7886 
0.7780 
0.8974 
0.9534 
0.8498 


GAF 


0.7492 

0.8206 

1.1886 

1.1256 

0.9270 

0.9494 

0.7734 

0.8386 

0.9967 

0.9977 

0.9328 

0.9535 

1.2183 

1.1448 

0.9595 

0.9721 

0.8855 

0.9201 

0.8595 

0.9Q15 

0.9958 

0.9971 

0.8974 

0.9285 

0.8254 

0.8769 

0.8824 

0.9179 

0.8416 

0.8886 

0.8074 

0.8637 

0.7974 

0.8564 

0.7467 

0.8187 

0.8812 

0.9170 

0.9125 

0.9392 

1.0432 

1 .0294 

0.8877 

0.9217 

0.9345 

0.9547 

0.7778 

0.8419 

0.8056 

0.8624 

0.8800 

0.9162 

0.8822 

0.9177 

0.9806 

0.9867 

1.0030 

1.0021 

0.8780 
0.8965 
0.8915 
0.8419 
0.9176 
0.8240 
0.9996 
0.8859 
0.5356 

0.8945 
0.8726 
0.8499 
0.8421 
0.9285 
0.9678 
0.8945 
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Table  4B.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  For  Rural  Areas — Contin- 
ued 


Nonurban  area 


Wage 
index 


GAF 


Washington  I  1.0388  '  1  0264 

West  Virginia   '  0  8018  0  8596 

Wisconsin   ,  0  9304  0  9518 

Wyoming  |  0.9110  |  0.9382 

'  All  counties  within  the  State  are  classified 
as  urban 

J4  On  pages  4.t5/'6  through  45577,  in 
Table  4C — Wage  Index  and  Capital 
Geographic  Adjustment  Factor  (GAF)  for 
Hospitals  that  are  Reclassified,  the  table 
is  corrected  to  read  as  follows: 

Table  4C.— Wage  Index  and  Cap- 
ital Geographic  Adjustment 
Factor  (GAF)  for  Hospitals 
That  Are  Reclassified 


Area 


Wage 
index 


GAF 


Akron,  OH  0  9442  0  9614 

Albany.  GA                 j  1.0664  ,  1  0450 

Albuquerque,  NM  (NM      I 

hospitals)  0  9300  0.9515 

Albuquerque,  NM  (CO 

hospitals)  0  9328  0  9535 

Alexandna,  LA  0  8037  0  8610 

Allentown-Bethlehem- 

Easton,  PA  0  9721  0  9808 

Altoona.  PA  0  8827  0  9181 

Amanllo,  TX  0  8858  0  9203 

Anchorage.  AK   .^ 12351  11556 

Ann  Arbor,  Ml   1  0846  1  0572 

Anniston,  AL  0  7975  0  8565 

Asheville,  NC  0  9477  0  9639 

Athens,  GA  0  3564  0  9699 

Atlanta,  GA  0  9990  0  9993 

Atlantic-Cape  May.  NJ  1  0531  1  0361 

Augusta- Aiken.  GA-SC  0  9433  0.9608 

Austin- San  Marcos.  TX  0  9609  0  9731 

Bangor,  ME  .  0  9904  0  9934 
Barnstable- Y  a  rmouth , 

MA    1  2720  1  1791 

Baton  Rouge,  LA  0  8406  0  8879 

Bellingham,  WA  i  1305  1  0876 

Benton  Hartx)r.  Ml  0  8935  0  9258 

Bergen-Passaic,  NJ  1  1731  1  1155 

Billings,  MT  0  8961  0  9276 
Biloxi-Gulfport- 

Pascagoula,  MS  0  8407  0  8880 

Binghamton,  NY   0  8428  0  8895 

Birmingham,  AL  0  9212  0  9453 

Bismarck,  ND    0  8033  0  8607 

Bloomingtcn-Normal,  IL  0  8832  0  9185 

Boise  City,  ID   0  9232  0  9467 

Boston-Worcester-Law-    ,  I 

rence-Lowell-Brock-  ' 

ton,  MA-NH    11233  10829 

Burlington,  VT  0  9332  0  9538 

Caguas,  PR      0  4201  0  5522 

Casper,  WY  0  9209  0  9451 

Champaign-Urbana  IL  0  9460  0  9627 
Charleston -North 

Charieston,  SC  0  9332  0  9538 


Table  4C.— Wage  Index  and  Cap- 
ital Geographic  Adjustment 
Factor  (GAF)  for  Hospitals 
That  Are  Reclassified — Contin- 
ued 


Area 


Wage 
index 


Charleston,  WV  (WV 

Hospitals) 
Charleston,  WV  (OH 

Hospitals)        

Chartotte-Gastonia- 

Rock  Hill,  NC-SC   

Charlottesville,  VA  

Chattanooga,  TN-GA 

Chicago,  IL   

Cincinnati,  OH-KY-IN    . 
Clarksvilie-Hopkinsville, 

TN-KY 
Cleveland  Lorain-Elyria, 

OH  

Columbia,  MO 

Columbia.  SC   

Columbus.  GA-AL  

Columbus.  OH  

Corpus  Chnsti.  TX  

Corvallis,  OR   

Dallas,  TX  

Davenport-Moline-Rock 

Island,  lA-IL 
Dayton-Springfield,  OH 

Decatur,  AL   

Denver,  CO    

Des  Moines,  lA  

Detroit,  Ml    

Dothan,  AL 
Duluth-Superior,  MN-WI 

Elkhart-Goshen,  IN  

Ene,  PA         

Eugene-Springfield,  OR 
Fargo-Moorhead,  ND- 

MN  

Fayetteville.  NC    

Flagstaff,  AZ-UT   

Flint,  Ml    

Florence,  AL    

Fort  Collins-Loveland. 

CO  

Ft,  Lauderdale.  FL  

Fort  Pierce-Port  St. 

Lucie.  FL  

Fori  Smith   AR-OK  

Fori  Walton  Beach,  FL 
Forth  Worth-Arlington, 

TX  

Gadsden  AL  

Gainesville,  FL 
Grand  Forks,  ND-MN 
Grand  Junction,  CO 
Grand  Rapids-Mus- 

kegon-Holland,  Ml 

Great  Falls.  MT   

Greeley   CO     

Green  Bay,  Wl       

Greensboro-Winston- 

Salem-High  Point.  NC 

Greenville  NC      

Hamilton-Middletown, 

OH        

Harnsburg-Lebanon- 

Cariisle,  PA  

Hartford,  CT    


09730 
0  9877 
0  9086 
1.0752 
0.9413 


1  0148 
1  0479 

1  0124 
0  8077 
0  8804 

0  9359 
0  8229 
0  9693 
08636 
09921 

0.9469 
0  8918 
0  9453 
0.9518 

0  9058 
0.9167 

0.9214 

0  9164 

1  1359 


GAF 


0  8568   0.8996 


0.8820   0  9176 


0  9814 
0.9916 
09365 

1  0509 
09594 


0  8354    0  8841 


0  9671 

0.9774 

08557 

0.8988 

0  8902 

0.9234 

0.8595 

0.9015 

09648 

0.9758 

08521 

0.8962 

1.1241 

1  0834 

0.9974 

09982 

0.8985 

0.9293 

0  9529 

0.9675 

08580 

09004 

1  0664 

1.0450 

0  9106 

0.9379 

1  0101. 

1  0069 

0  7765 

08409 

1  0171 

1.0117 

09554 

09692 

0.8526 

0.8965 

1  0977 

1  0659 

09501 

0.9656 

08817 

0  9174 

1  1079 

1.0727 

1.0703 

1.0476 

0  7797 

08433 

1  0101 
1  0326 

1  0085 
0  8639 
09165 

0.9556 
08750 
0  9789 
0.9045 
09946 

09633 
09246 
0  9622 
09667 

0.9345 
0.9422 

0.9455 

0  9420 

1  0912 


TABLE  4C.— Wage  Index  and  Cap- 
ital GEOGRAPHIC  Adjustment 
Factor  (GAF)  for  Hospitals 
That  Are  Reclassified — Contin- 
ued 


Area 


Wage 
index 


Hickory-Morganton- 

Lenoir,  NC  

Hondutu,  HI  

Houston,  TX  

Huntington-Ashland, 

WV-KY-OH  

Huntsville,  AL 

Indianapolis,  IN  

Iowa  City,  lA  

Jackson,  MS  

Jackson,  TN  

Jacksonville,  FL  

Johnson  City-Kingsport- 

Bnstoi,  TN-VA  (VA 

Hospitals)  

Johnson  City-Kingsport- 

Bristol,  TN-VA  (KY 

Hospitals)  

Jonesboro,  AR  (AR 

Hospitals)  

Jonestxjro,  AR  (MO 

Hospitals)  

Joplin,  MO  

Kalamazoo-Battlecreek, 

Ml   

Kansas  City,  KS-MO  .. 

Knoxville.  TN  

Kokomo,  IN  

Lafayette,  LA  

Lakeland-Winter  Haven, 

FL  

Las  Vegas,  NV-AZ 

Lawton,  OK  

Lexington,  KY  

Lima,  OH  

Lincoln,  NE   

Little  Rock-North  Little 

Rock,  AR  

Longview-Marshall,  TX 
Los  Angeles-Long 

Beach,  CA  

Louisville,  KY-IN  

Lubbock.  TX  

Lynchburg,  VA  

Macon,  GA 

Madison,  Wl  

Medford-Ashland,  OR  ... 
Melboume-Titusville- 

Palm  Bay,  FL  

Memphis,  TN-AR-MS  .. 

Miami,  FL  

Milwaukee- Waukesha, 

Wl  

Minneapolis-St  Paul, 

MN-WI  

Missoula,  MT  

Mobile,  AL 

Modesto,  CA  

Monmouth-Ocean,  NJ  .. 

Monroe,  LA  

Montgomery,  AL  

Nashville,  TN  

New  Haven-Bndgeport- 

Sta.Tiford-Waterbury- 

Danbury,  CT 

New  Orleans,  LA  


0.9113 
1.1116 
0.9834 

0.9076 
0.9120 
0.9916 
0.9404 
0.8399 
0.8819 
0.9563 


0.8256 

0.7809 

0.8056 
0.8558 

1  0500 
0.9715 
0.8820 
0.9045 
0.8225 

0.8855 
1.1401 
0.8140 
0.8475 
0.9522 
0.9597 

0.8923 
0.8943 

1.1832 
0.9118 
08272 
0.8941 
0.8975 
1.0117 
1.0425 

0.9776 
0.8786 
0.9894 


1.1001 
0.8884 
0.7994 
1.1148 
1.1083 
0.7922 
0.7907 
0.9591 


1.2468 
0.9174 


GAF 


0.9384 
1.0751 
0.9886 

0.9358 
0.9389 
0.9942 
0.9588 
0.8874 
0.9175 
0.9699 


0.8498  1   0.8945 


0.8770 

0.8442 

0.8624 
0.8989 

1.0340 
0.9804 
0  9176 
0.9336 
0.8748 

0.9201 
1.0939 
0.8686 
0.8929 
0.9670 
0.9722 

0.9249 
0.9264 

1.1221 
0.9387 
0.8782 
0.9262 
0.9286 
1.0080 
1.0289 

0.9846 
0.9152 
0.9927 


0.9829   0.9883 


1,0675 
0.9222 
0.8579 
1.0773 
1 .0730 
0.8526 
0.8514 
0.9718 


1.1631 
0.9427 


"^TTAK 
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Table  4C.— Wage  Index  and  Cap- 
ital Geographic  Adjustment 
Factor  (GAF)  for  Hospitals 
That  Are  Reclassified— Contin- 
ued 


Area 


New  York.  NY  

Newark,  NJ  

Newburgh,  NY-PA  

Oakland,  CA  

Odessa-Midland,  TX  

Oklahoma  City,  OK 

Olympia,  WA 

Omaha,  NE-IA  

Orange  County,  CA  

Orlando,  FL 

Peoria-Pekin,  IL  

Philadelphia,  PA-NJ  

Phoenix-Mesa,  AZ  

Pittsburgh,  PA 

Pittsfield,  MA 

Pocatello,  ID  

Portland,  ME  

Portland-Vancouver, 
OR-WA  

Provo-Orem,  UT  

Raleigh-Durham-Chapel 
Hill,  NC  

Rapid  City,  SD  

Reading,  PA  

Redding,  CA  

Reno,  NV  

Richland-Kennewick- 
Pasco,  WA  (WA  Hos- 
pitals)   

Richland-Kennewick- 
Pasco,  WA  (ID  Hos- 
pitals)   

Richmond-PeterstHjrg, 
VA  

Roanoke,  VA  

Rochester,  MN 

Rockford,  IL  

Sacramento,  CA  


Wage 
index 


1.4018 
1.1518 
1.1048 
1.5119 
0.9076 
0.8984 
1.0963 
0.9745 
1.1492 
0.9654 
0.8734 
1.0883 
1.0129 
0.8901 
0.9795 
0.9249 
0.9658 

1.1213 
0.9976 

0.9725 
0.8806 
0.8998 
1.1352 
1.0682 


1.0388 


1.0215 

0.9349 
0.8700 
1.1739 
0.9441 
1.1845 


GAF 


1.2602 
1.1016 
1.0706 
1 .3272 
0.9358 
0.9293 
1.0650 
0.9825 
1.0999 
0.9762 
0.9115 
1.0597 
1.0088 
0.9234 
0.9859 
0.9479 
0.9765 

1.0816 
0.9984 

0.981 1 
0.9166 
.0.9302 
1.0907 
1.0462 


1.0264 


1.0147 

0.9549 
0.9090 
1.1160 
0.9614 
1.1229 


Table  4C.— Wage  Index  and  Cap- 
ital Geographic  Adjustment 
Factor  (GAF)  for  Hospitals 
That  Are  Reclassified— Contin- 
ued 


Area 


Wage 
index 


Saginaw-Bay  City-Mid- 
land, Ml  

St.  Cloud,  MN  „ 

St.  Joseph,  MO 

St.  Louis,  MO-IL 

Salinas,  CA 

Salt  Lake  City-Ogden, 
UT  

San  Antonio,  TX  

Santa  Fe.  NM  

Santa  Rosa,  CA 

Sarasota-Bradenton,  FL 

Savannah,  GA  

Seattle-Bellevue-Ever- 
ett,  WA  

Sherman-Denison,  TX  .. 

Shreveport-Bossier  City, 
LA  

Sioux  City,  lA-NE  (NE 
Hospitals)  

Sioux  City,  lA-NE  (SD 
Hospitals)  

Skjux  Falls,  SD 

South  Bend,  IN  

Spokane,  WA 

Springfield,  IL 

Springfield,  MO 

Syracuse,  NY 

Tampa-St.  Petersburg- 
Cleanwater,  FL  

Texarkana,  AR-Tex- 
arkana,  TX  

Toledo,  OH  

Topeka,  KS 

Tucson,  AZ  

Tulsa,  OK 

Tuscaloosa,  AL 

Tyler,  TX  


0.9751 
0.9679 
0.8578 
0.9033 
1 .4339 

0.9913 
0.8870 
0.9524 
1 .2877 
0.9971 
0.9488 

1.1562 
0.9203 

0.8937 

0.8822 


GAF 


0.9829 
0.9779 
0.9003 
0.9327 
1.2799 

0.9940 
0.9212 
0.9672 
1.1891 
0.9980 
0.9646 

1.1045 
0.9447 

0.9259 

0.9177 


0.8785 

0.9151 

0.9184 

0.9434 

0.9715 

0.9804 

1.0717 

1.0486 

0.8944 

0.9264 

0.8259 

0.8772 

0.9412 

0.9594 

0.9103 

0.9377 

0.7969  1 

0.8560 

0.9397  ; 

0.9583 

0.9108 

0.9380 

0.9270  1 

0.9494 

0.8938 

0.9260 

0.8101 

0.8657 

0.9155 

0.9413 

Table  4C.— Wage  Index  and  Cap- 
ital Geographic  Adjustment 
Factor  (GAF)  for  Hospitals 
That  Are  Reclassified — Contin- 
ued 


Area 

Wage 
index 

GAF 

Vallejo-Fairfield-Napa. 

CA  

1.3425 

1 .2235 

Victoria,  TX  

0.8184 

0.8718 

Waco,  TX  

0.8394 

0.8870 

Washtngton,  DC-MD- 

VA-WV 

1.0904 

1.0611 

Waterloo-Cedar  Falls, 

lA  

0.8416 

0.8886 

Wausau,  Wl  

0.9783 

0.9851 

West  Palm  Beach-Boca 

Raton,  FL  

0.9798 

0.9861 

Wichita.  KS  

0.9004 

0.9307 

Wichita  Falls,  TX  

0.8341 

0.8832 

Wilmington-Newark, 

DE-MD  

1.0710 

1.0481 

Wilmington,  NC 

0.9424 

0.9602 

Youngstown-Warren, 

OH  

0.9214 

0.9455 

Rural  Florida  

0.8699 

0  9090 

Rural  Illinois  (lA  Hos- 

pitals)   

0.8416 

0.8886 

Rural  Illinois  (MO  Hos- 

pitals)   

0.8254 

0.8769 

Rural  Kentucky  

0.7974 

0.8564 

Rural  Louisiana     

0.7467 
0.9345 
0.8056 
0.8822 
0.9276 
1.0030 

0  8187 

Rural  Minnesota  

0.9547 

Rural  Missouri 

0.8624 

Rural  Nebraska 

0.9177 

Rural  Nevada    

0.9498 

Rural  New  Hampshire  .. 

1.0021 

Rural  Texas  

0.7780 
1.0388 

0.8421 

Rural  Washington  

1.0264 

Rural  Wyoming  

0.8984 

0.9293 

35.  On  pages  45578.  in  Table  4F— 
Puerto  Rico  Wage  Index  and  Capital 
Geographic  Adjustment  Factor  (GAF), 
the  table  is  corrected  to  read  as  follows: 


I       Table  4F.— Puerto  Rico  Wage  Index  and  Capital  Geographic  Adjustment  Factor  (GAF) 


Area 


Wage 
index 


GAF 


Wage  index— 

Reclassified 

hospitals 


GAF—  Re- 
classified hos- 
pitals 


Aguadilla,  PR  

Arecitx),  PR 

Caguas,  PR  

Mayaguez,  PR  

Ponce,  PR 

San  Juan-Bayamon,  PR 
Rural  Puerto  Rico  


0.9170 
0.8847 
0.8946 
1.0211 
1.0026 
1 .0453 
0.8557 


0.9424 
0.9195 
0.9266 
1.0144 
1.0018 
1 .0308 
0.8988 


0.8946 


0.9266 


I 
36.  On  pages  45578  through  45584,  in 
Table  4G,  Pre-Reclassified  Wage  hidex 
for  Urban  Areas,  the  table  is  corrected 
to  read  as  follows: 


Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas 


Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas — Continued 


Urtaan  area 
(Constituent  counties) 

Wage 
index 

Urtian  area 
(Constituent  counties) 

Wage 
index 

0040    Abilene,  TX  

Taylor,  TX 
0060    Aguadilla,  PR  

Aguada.  PR 

0.7780 
0.4306 

Aguadilla,  PR 
Moca,  PR 

0080    Akron,  OH  

Portage,  OH 

0.9246 
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Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas — Continued 


Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas — Continued 


Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas — Continued 


Urban  area 

Wage 

Urban  area 

Wage 

Urban  area 

Wage 

(Constituent  counties) 

index 

(Constituent  counties) 

index 

(Constituent  counties) 

index 

Summit,  OH 

Rockdale.  GA 

1040     Bloomington-Normal.  IL  

0.8832 

0120     Albany,  GA     

1  0863 

Spalding,  GA 

McLean,  IL 

DougberTy,  GA 

Walton,  GA 

1080    Boise  City,  ID  

0.9209 

Lee  GA 

0560     Atlantic-Cape  May,  NJ 

1  0795 

Ada,  ID 

0160    Albany-Schenectacty-Trov. 

Atlantic.  NJ 

Canyon, ID 

NY    .                

08526 

Cape  May   NJ 

1123     Boston-Worcester-Law- 

Albany, NY 

0580     Aubum-Opelika.  AL  

0  8494 

rence-Lowell-Brockton,     MA-NH 

Montgomery.  NY 
Rensselaer,  NY 

Lee.  AL 

(NH  Hospitals) 

1.1233 

0600     Augusta-AiKen.  GA-  SC 

0  9625 

Bnstol,  MA 

Saratoga,  NY 

Columbia.  GA 

Essex,  MA 

Schenectady,  NY 

McDuffie,  GA 

Middlesex,  MA 

Schohane,  NY 

Richmond   GA 

Norfolk,  MA 

0200     AJbuquerque,  NM  

0  9300 

Aiken.  SC 

Plymouth,  MA 

Bernalillo.  NM 

Edgefield.  SC 

Suffolk,  MA 

Sandoval.  NM 

0640     AustinSan  Marcos,  TX 

0.9609 

Worcester,  MA 

Valencia,  NM 

Bastrop.  TX 

^ 

Hillsborough,  NH 

0220     Alexandna.  LA      

0.8019 

Caldwell   TX 

Merrimack,  NH 

Rapides,  LA 

Hays,  TX 

Rockingham,  NH 

0240    Allentown-Bethtenem-Eas- 

Trav.s   TX 

Slraford,  NH 

ton,  PA 

0  9721 

Williamson.  TX 

1125     Boulder-Longmont,  CO  

1  0049 

Cartxxi,  PA " 

0680     Bakersfield.  CA  

0  9967 

Boulder,  CO 

Lehtgh.  PA 

Kern,  CA 

1145     Brazona,  TX  

0.8137 

Norttiampton,  PA 
0280     Altoona,  PA 

0720     Baltimore.  MD   : 

0.9919 

Brazona,  TX 

0  8806 

Anne  Arundel.  MD 

1150     Bremerton,  WA  

1.0580 

Blair,  PA 

Baltimore   MD 

Kitsap,  WA 

0320     Amanllo.  TX   

0  8986 

Baltimore  City   MD 

1240     Brownsville-Harlingen-San 

Potter,  TX 

Carroll.  MD 

Benito,  TX  

1.0303 

Randall,  TX 

Harford.  MD 

Cameron,  TX 

0380     AfKhorage.  AK    

1  2216 

Howard.  MD 

1260    Bryan-College  Station,  TX 

0.9019 

Anchorage.  AK 

Queen  Anne's.  MD 

Brazos.  TX 

0440     Ann  Arbor  Ml 

1  1074 

0733     Bangor.  ME       

0  9904 

1280    Buffalo-Niagara  Falls,  NY  ... 
Ene,  NY 

0.9604 

Lenawee.  Ml 

Penobscot,  ME 

Ljvtngston,  Ml 

0743     Barnstable- Yamrxjuth.  MA  ... 

1  2956 

Niagara.  NY 

Washtenaw,  Ml 

Barnstable.  MA 

1303     Burlington,  VT  

0.9704 

0450     Anniston,  AL  

0  8090 

0760     Baton  Rouge.  LA  

08406 

Chittenden,  VT 

Calhoun,  AL 

Ascension.  LA 

Franklin,  VT 

0460    Appleton-Oshkosh-Neenah, 

East  Baton  Rouge  LA 

Grand  Isle,  VT 

Wl 

09304 

Uvinqston.  LA 

1310    Caguas,  PR 

0.4158 

Calumet,  Wl 

West  Baton  Rouge,  LA 

Caguas,  PR 

Outagamie,  Wl 

0840     Beaunwnt-Port  Arthur,  TX 

0.8424 

Cayey,  PR 

Winnebago.  Wl 

Hardin,  TX 

Cidra,  PR 

0470     AreatX),  PR  

0  4155 

Jefferson.  TX 

Gurabo,  PR 

Arecibo,  PR 

Orange,  TX 

San  Lorenzo,  PR 

Camuy,  PR 

0860     Bellingham.  WA  

1  1757 

1320    Canton-Massillon,  OH  

0.9071 

Hatillo,  PR 

Whatcom.  WA 

Carroll,  OH 

0480     Asheville   NC 

0  9720 

0870     Benton  Harbor,  Ml    

08935 

Stark,  OH 
1350    Casper,  WY 

Buncombe.  NC 

Bernen,  Ml 

0.9110 

Madison.  NC 

0875     Bergen-Passaic,  NJ  

1  1692 

Natrona,  WY 

0500     Athens.  GA 

0.9818 

Bergen.  NJ 

1360    Cedar  Rapids,  lA  

0.8874 

ClarVe,  GA 

Passaic,  NJ 

Linn,  lA 

Madison,  GA 

0880     Billings.  MT   

08961 

1400    Champaign-Urtwna,  IL 

0.9907 

Oconee,  GA 

Yelkiwstone.  MT 

Champaign,  IL 

0520    Atlanta,  GA    , 

1  0130 

0920    Biloxi-Gulfport-Pascagoula, 

1440    Charleston-North     Charles- 

Barrow, GA 

MS                             

09029 

ton,  SC  

0.9332 

Bartow,  GA 

Hancock.  MS 

Berkeley,  SC 

Carroll,  GA 

Harnson,  MS 

Charleston,  SC 

Cherokee,  GA 

Jackson.  MS 

Dorchester,  SC 

Clayton.  GA 

0960     Binghamton.  NY  

08526 

1480    Charleston,  WV  

0.8880 

Cobb,  GA 

Broome,  NY 

Kanawha,  WV 

Coweta,  GA 

Tioga,  NY 

Putnam,  WV 

DeKalb,  GA 

1000     Binningham.  AL  

0.9212 

1520    Charlotte-Gastonia-Rock 

Douglas.  GA 

Blount,  AL 

Hill,  NC-SC  

0.9730 

Fayette,  GA 

Jefferson   AL 

Cabarrus,  NC 

Forsyth,  GA 

St  Clair,  AL 

Gaston.  NC 

Fulton,  GA 

Shelby,  AL 

Uncdn,  NC 

Gwinnett,  GA 

1010     Bismarck,  ND     

0  7965 

Mecklenburg,  NC 

Henry,  GA 

Burleigh,  ND 

Rowan,  NC 

Newton,  GA 

Morton,  ND 

Stanly,  NC 

Paulding,  GA 

1020     Bloomington,  IN   

0  8824 

Union,  NC 

Pickens,  GA 

Monroe.  IN 

York,  SC 

ri-TTAa 


V^At 
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Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas— Continued 


Urt)an  area 
(Constituent  counties) 


1540    Charlottesville,  VA 

Altjemaile,  VA 

Charlottesville  City,  VA 

Fluvanna,  VA 

Greene,  VA 
1560    Chattanooga,  TN-GA  

Catoosa,  GA 

Dade,  GA 

Walker,  GA 

Hamilton,  TN 

Marion,  TN 
1580    Cheyenne,  WY 

Laramie,  WY 
1600    Chicago,  IL 

Cook,  IL 

DeKalb,  IL 

DuPage,  IL 

Grundy,  IL 

Kane,  IL 

Kendall,  IL 

Lake,  IL 

McHenry,  IL 

Will,  IL 
1620    Chico-Paradise,  CA  

Butte,  CA 
1640    Cincinnati,  OH-KY-IN  

Deartxjm,  IN 

Ohio,  IN 

Boone,  KY 

Campbell,  KY 

Gallatin,  KY 

Grant,  KY 

Kenton,  KY 

Pendleton,  KY 

Brown,  OH 

Clermont,  OH 

Hamilton,  OH  -- 

Warren,  OH 
1660    Clarksville-Hopkinsville,  TN- 

KY  

Christian,  KY 

Montgomery,  TN 
1 680    Cleveland-Lorain-Elyria,  OH 

Ashtabula,  OH 

Cuyahoga,  OH 

Geauga,  OH 

Lake,  OH 

Lorain,  OH 

Medina,  OH 
1720    Colorado  Springs,  CO 

El  Paso,  CO 
1740    Columbia,  MO  

Boone,  MO 
1760    Columbia,  SC 

Lexington,  SC 

Richland,  SC 
1800    Columbus,  GA-AL  

Russell,  AL 

Chattahoochee,  GA 

Harris,  GA 

Muscogee,  GA 
1840    Columbus,  OH  

Delaware,  OH 

Fairfield,  OH 

Franklin,  OH 

Licking,  OH 

Madison,  OH 

Pickaway,  OH 
1880    Corpus  Christi,  TX  

Nueces,  TX 


Wage 
index 


1.0025 


0.9086 


0.9110 
1.0892 


1.0193 
0.9413 


0.8244 
0.9671 


0.9833 
0.8695 
0.8902 

0.8694 
0.9648 


Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas— Continued 


Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas — Continued 


Urt>an  area 
(Constituent  counties) 


Wage 
index 


Urban  area 
(Constituent  counties) 


0.8521 


Wage 
index 


San  Patricio,  TX 

2320     El  Paso.  TX  

0.9196 

1890    Con/allis,  OR  

1.1516 

El  Paso,  TX 

Benton,  OR 

2330     Elkhart -Goshen.  IN  

0.9783 

1900    Cumbertand,   MD-WV  (WV 

Elkhart,  IN 

Hospital)  

0.8200 

2335     Elmira,  NY  

0.8526 

Allegany,  MD 

Chemung,  NY 

Mineral,  WV 

2340     Enid,  OK 

0.8559 

1920    Dallas,  TX  

0.9974 

Garfield,  OK 

Collin.  TX 

2360     Erie.  PA  

0.8601 

Dallas,  TX 

Ene,  PA 

Denton,  TX 

2400    Eugene-Spnngfield,  OR  

1.1456 

Ellis,  TX 

Lane.  OR 

Henderson,  TX 

2440    Evansville-Henderson,     IN- 

Hunt, TX 

KY  (IN  Hospitals)  

0  8824 

Kaufman,  TX 

Posey,  IN 

Rockwall,  TX 

Vanderburgh,  IN 

1950    Danville,  VA  

0.9035 

Warrick,  IN 

Danville  City,  VA 

Henderson,  KY 

Pittsylvania,  VA 

2520    Fargo-Moortiead.  ND-MN  . 

0.9797 

1960    Davenport-Moline-Rock     Is- 

Clay, MN 

land,  lA-IL 

0.8985 

Cass,  ND 

Scott,  lA 

2560    FayetteviHe.  NC 

0.8986 

Henry,  IL 

Cumbertand,  NC 

Rock  Island,  IL 

2580    Fayetteville-Springdale-Rog- 

2000    Dayton-Springfield,  OH  

0.9518 

ers,  AR  

0.8396 

Clark,  OH 

Benton,  AR 

Greene,  OH 

Washington,  AR 

Miami,  OH 

2620    Flagstaff,  AZ-UT   

1.1333 

Montgomery,  OH 

Coconino,  AZ 

2020    Daytona  Beach,  FL  

0.9060 

Kane,  UT 

Flagler,  FL 

2640     Flint,  Ml  

1.0858 

Volusia,  FL 

Genesee,  Ml 

2030    Decatur,  AL  , 

0.8828 

2650    Florence  AL 

0.7747 

Lawrence,  AL 

Colbert  AL 

Morgan,  AL 

Lauderdale,  AL 

2040    Decatur,  IL  

0.8254 

2655    Florence,  SC  

0.8709 

Macon,  IL 

Florence,  SC 

2080    Denver,  CO  

1.0837 

2670    Fort  Collins-Loveland,  CO  .. 

1.0108 

Adams,  CO 

Larimer,  CO 

Arapahoe,  CO 

- 

2680    Ft.  Lauderdale,  FL  

1.0163 

Broomfield,  CO 

Broward,  FL 

Denver,  CO 

2700    Fort  Myers-Cape  Coral,  FL 

0.9816 

Douglas.  CO 

Lee,  FL 

Jefferson,  CO 

2710    Fort   Pierce-Port   St.   Luae, 

2120    Des  Moines,  lA  

0.9106 

FL  

1.0008 

Dallas,  lA 

Martin,  FL 

Polk,  lA 

St.  Lucie,  FL 

Wan-en,  lA 

2720    Fort  Smith,  AR-OK  

0.8424 

2160    Detroit,  Ml  

1.0101 

Crawford,  AR 

Lapeer,  Ml 

Sebastian,  AR 

Macomb,  Ml 

Sequoyah,  OK 

Monroe,  Ml 

2750     Fort  Walton  Beach.  FL 

0.8966 

Oakland,  Ml 

Okaloosa,  FL 

St.  Clair,  Ml 

2760    Fort  Wayne,  IN 

0.9585 

Wayne,  Ml 

Adams,  IN                            ^ 

2180    Dothan,  AL  

0.7741 

Allen,  IN 

Dale,  AL 

De  Kalb,  IN 

Houston,  AL 

Huntington,  IN 

2190    Dover,  DE  

0.9805 

Wells,  IN 

Kent,  DE 

Whitley,  IN 

2200    Dubuque,  lA  

0.8886 

2800     Forth  Worth-Ariington,  TX  ... 

0.9359 

Dubuque,  lA 

Hood,  TX 

2240    Duluth-Superior,  MN-WI  

1.0171 

Johnson.  TX 

St.  Louis,  MN 

Partner.  TX 

Douglas.  Wl 

Tarrant.  TX 

2281     Dutchess  County,  NY  

1.0934 

2840    Fresno,  CA  

1.0142 

Dutchess,  NY                                ] 

Fresno,  CA 

2290    Eau  Claire,  Wl 

0.9304 

Madera,  CA 

Chippewa,  Wl 

2880    Gadsden,  AL  

0.8206 

Eau  Claire,  Wl 

Etowah,  AL 
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Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas — Continued 


Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas — Continued 


Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas — Continued 


Urban  area 

Wage 

Urt)an  area 

Wage 

Urt}an  area 

Wage 

(Constituent  coonbes) 

index 

(Constituent  counties) 

index 

(Constituent  counties) 

index 

2900     Gainesville   FL     

0  9693 

Caktwell.  NC 
Catawba,  NC 

Cambria,  PA 
Somerset,  PA 

Aiachua,  FL 

2920    Galveston-Texas  City,  TX 
Galveston,  TX 

0  9279 

3320     Honolulu   HI         

1  1098 

3700    Jonestxjro,  AR  

0.7794 

Honolulu.  HI 

Craighead,  AR 

2960     Gary   IN   

09410 

3350     Houma.  LA  

Lafourche,  LA 

0.7771 

3710     Joplin,  MO  

Jasper,  MO 

0.8681 

Lake. IN 

Porter.  IN 

Terretx>nne.  LA 

Newton,  MO 

2975    Glens  Falls  NY   

08526 

3360     Houston,  TX  

09834 

3720    Kalamazoo-Battlecreek,  Ml 

1.0500 

Warren.  NY 

Chambers.  TX 

Calhoun,  Ml 

Washington.  NY 

Fort  Bend,  TX 

Kalamazoo,  Mi 

2980     GoWsboro   NC      

08622 

Harns.  TX 
Liberty   TX 

Van  Buren,  Ml 
3740     Kankakee,  IL  

1 

Wayne.  NC 

1.0419 

2985     Grand  Forks,  ND-MN  

08636 

Montgomery,  TX 

Kankakee.  IL 

Polk.  MN 

Waller.  TX 

3760    Kansas  City,  KS-MO  

0.9715 

Grand  Forks.  ND 

3400     Huntington-Ashland,       WV- 

Johnson,  KS 

2995     Grand  Junction,  CO    

09633 

KY-OH                         

09595 

Leavenworth,  KS 

Mesa.  CO 

Boyd.  KY 

Miami,  KS 

3000    Grand       Rapids-Muskegon- 

Carter.  KY 

Wyandotte,  KS 

Holland.  Ml    

0  9469 

Greenup.  KY 
Lawrence,  OH 

Cass,  MO 
Clay,  MO 

Allegan.  Ml 

Kent.  Ml 

Cabell.  WV 

Clinton,  MO 

Muskegon.  Ml 

Wayne,  WV 

Jackson,  MO 

Ottawa  Ml 

3440     Huntsville   AL       

0  9245 

Lafayette,  MO 

3040    Great  Falls  MT     

08809 

Limestone,  AL 
Madison,  AL 

Platte,  MO 
Ray,  MO 

Cascade.  MT 

3060     Greetey   CO  

Weld.  CO 

0  9372 

3480     Indianapolis   IN  

0  9916 

3800    Kenosha,  Wl  

0.9761 

Boone,  IN 

Kenosha,  Wl 

3080     Green  Bay  Wl      

0  9461 

Hamilton,  IN 

3810    KiJteen-Tempte.  TX  

09159 

Brown.  Wl 

Hancock,  IN 

Bell,  TX 

3120     Greensboro-Winston-Salem- 

Hendricks,  IN 

Coryell,  TX 

High  Po*nt   NC       

09166 

Johnson   IN 
Madison.  IN 

3840    Knoxville,  TN  

Anderson,  TN 

0.8820 

Alamarx:e.  NC 

Davidson.  NC 

Marion.  IN 

Blount,  TN 

Davie.  NC 

Morgan,  IN 

Knox,  TN 

Forsytt).  NC 

Shelby.  IN 

Loudon,  TN 

Guilford.  NC 

3500     Iowa  City    lA      

09548 

Sevier,  TN 

Randolph.  NC 

Johnson   lA 

Union,  TN 

Stokes  NC 

3520     Jackson   Ml         

08986 

3850    Kokomo,  IN  

Howard,  IN 

0.9045 

Yadkin.  NC 

Jackson.  Ml 

3150     Greenville.  NC  

0  9098 

3560     Jackson,  MS     

0.8357 

Tipton,  IN 

Pitt.  NC 

Hinds,  MS 

3870    La  Crosse,  WI-MN  

0.9304 

3160     Greenville-Spartanburg-An- 

Madison  MS 

Houston,  MN 

derson.  SC 

0  9335 

Rankin.  MS 

La  Crosse,  Wl 

Anderson   SC 

3580     Jackson   TN      

08984 

3880    Lafayette,  LA  

0.8207 

Cherokee.  SC 

Madison,  TN 

Acadia,  LA 

Greenville   SC 

Chester,  TN 

Lafayette,  LA 

Pickens   SC                     * 

3600     Jacksonville,  FL  

09529 

St.  Landry,  LA 

Spartanburg.  SC 

Clay.  FL 

St.  Martin,  LA 

3180     Hagerstown,  MD  

0  9172 

Duval.  FL 

3920    Lafayette,  IN 

0.8824 

Washington,  MD 

Nassau.  FL 

Clinton,  IN 

3200    HanMtton-Middletown  OH 

09214 

St.  Johns,  FL 

Tippecanoe,  IN 

Butler.  OH 

3605     Jacksonville   NC  

0  8544 

3960    Lake  Charles,  LA  

0.7841 

3240     Harrisburg-Lebanon-Car- 

Onslow.  NC 

Calcasieu,  LA 

lisle,  PA                 

09164 

3610     Jamestown,  NY  

Chautauqua,  NY 

0  8526 

3980    Lakeland-Winter  Haven,  FL 
Polk,  FL 

08855 

Cumberland.  PA 

Dauphin.  PA 

3620    Janesville-Beloit.  Wl  

0.93O4 

4000     Lancaster,  PA  

0.9282 

Lebanon.  PA 

Rock.  Wl 

Lancaster,  PA 

Perry.  PA 

3640     Jersey  City   NJ  

1  1115 

4040     Lansing-East  Lansing,  Ml  ... 

0.9714 

3283     Hartford.  CT  

1  2183 

Hudson   NJ 

Clinton,  Ml 

Hartford.  CT 

3660     Johnson          City-Kingsport- 

Eaton,  Ml 

LrtchfieW.  CT 

Bristol.  TN-VA     

0.8253 

Ingham,  Ml 

Middlesex.  CT 

Carter.  TN 

4080     Laredo,  TX  

0.8091 

Tolland.  CT 

Hawkins.  TN 

Webb,  TX 

3285     Hatttesburg,  MS  

0  7778 

Sullivan.  TN 

4100    Las  Cnjces,  NM  

0.8688 

Forrest.  MS 

Unicoi.  TN 

Dona  Ana,  NM 

Lamar.  MS 

Washington.  TN 

4120    Las  Vegas,  NV-AZ  

1.1528 

3290    Hickory-Morganton- Lenoir. 

Bnstol  City,  VA 

Mohave,  AZ                               v 

NC    

0.9242 

Scott,  VA 

Clark,  NV 

Alexander.  NC 

Washington.  VA 

Nye,  NV 

Burke.  NC 

3680     Johnstown.  PA  

0  8378 

4150    Lawrence,  KS 

0.8074 

57750 
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Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas— Continued 


Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas — Continued 


Table  4G.— Pre-Recuvssified  Wage 
Index  for  Urban  Areas — Continued 


Urtian  area 
(Constituent  counties) 


Douglas,  KS 
4200    Lawton,  OK  

Comanche,  OK 
4243    Lewiston-Aubum,  ME 

Androscoggin,  ME 
4280    Lexington,  KY 

Bourbon,  KY 

Clark,  KY 

Fayette,  KY 

Jessamine,  KY 

Madison,  KY 

Scott,  KY 

Woodford,  KY 
4320    Uma,  OH  

Allen,  OH 

Auglaize,  OH 
4360    Uncoln,  NE 

Lancaster,  NE 
4400    Uttle       Rock-North       Little 

Rock,  AR  

Faulkner,  AR 

Lonoke,  AR 

Pulaski,  AR 

Saline,  AR 
4420     Longview-Marshall,  TX  

Gregg,  TX 

Harrison,  TX 

Upshur,  TX 
4480    Los    Angeles-Long    Beach, 

CA  

Los  Angeles,  CA 
4520    Louisville,  KY-IN  

Clark,  IN 

Floyd,  IN 

Harrison,  IN 

Scott.  IN 

Bullitt,  KY 

Jefferson,  KY 

Oldham,  KY 
4600     Lubbock,  TX  

Lubbock,  TX 
4640     Lynchburg,  VA  

Amherst,  VA 

Bedford,  VA 

Bedford  City,  VA 

Campbell,  VA 

Lynchburg  City,  VA 
4680    Macon,  GA  

Bibb,  GA 

Houston,  GA 

Jones,  GA 

Peach,  GA 

Twiggs,  GA 
4720    Madison,  Wl  

Dane,  Wl 
4800    Mansfield,  OH  

Crawford,  OH 

Richland,  OH 
4840    Mayaguez,  PR  

Anasco,  PR 

Cabo  Rojo,  PR 

Hormigueros,  PR 

Mayaguez,  PR 

Sabana  Grande,  PR 

San  German,  PR 
4880    McAllen-Edinburg-Mission, 

TX  

Hidalgo,  TX 
4890    Medford-Ashland,  OR  

Jackson,  OR 


Wage 
index 


0.8267 
0.9383 
0.8685 


0.9522 
1.0033 
0.8923 

0.9113 

1.1795 
0.9242 


0.8272 
0.9134 


0.8953 


1.0264 
0.9180 

0.4795 


0.8381 
1 .0772 


Urban  area 
(Constituent  counties) 


Wage 
index 


0.9776 
0.9009 


4900    Melboume-Titusville-Palm 

Bay,  FL 

Brevard,  Fl 
4920    Memphis,  TN-AR-MS  

Crittenden,  AR 

DeSoto,  MS 

Fayette,  TN 

Shelby,  TN 

Tipton,  TN 
4940    Merced,  CA  

Merced,  CA 
5000    Miami,  FL  

Dade,  FL 
5015    Middlesex-Somerset- 
Hunterdon,  NJ 

Hunterdon,  NJ 

Middlesex,  NJ 

Somerset,  NJ 
5080    Milwaukee-Waukesha,  Wl  . 

Milwaukee,  Wl 

Ozaukee,  Wl 

Washington,  Wl 

Waukesha,  Wl 
5120    Minneapolis-St.   Paul,   MN- 

Wl  

Anoka,  MN 

Carver,  MN 

Chisago,  MN 

Dakota,  MN 

Hennepin,  MN 

Isanti,  MN 

Ramsey,  MN 

Scott,  MN 

Sherburne,  MN 

Washington,  MN 

Wright,  MN 


0.9967 
0.9894 

1.1366 
0.9988 


1.1001 


Pierce,  Wl 

St.  Croix,  Wl 
5140    Missoula,  MT 

Missoula,  MT 
5160    Mobile,  AL  

Baldwin,  AL 

Mobile,  AL 
5170    Modesto,  CA  

Stanislaus,  CA 
5190    Monmouth-Ocean,  NJ 

Monmouth,  NJ 

Ocean,  NJ 
5200    Monroe,  LA  

Ouachita,  LA 
5240    Montgomery,  AL 

Autauga,  AL 

Elmore,  AL 

Montgomery,  AL 
5280    Muncie,  IN  

Delaware,  IN 
5330    Myrtle  Beach,  SC  

Horry,  SC 
5345    Naples,  FL 

Collier,  FL 
5360    Nashville,  TN 

Cheatham,  TN 

Davidson,  TN 

Dickson,  TN 

Rot)ertson,  TN 

Rutherford  TN 

Sumner,  TN 

Williamson,  TN 

Wilson,  TN 
5380    Nassau-Suffolk,  NY 


0.8800 
0.7994 

1.1275 
1 .0956 

0.7922 
0.7907 

0.8824 
0.9112 
0.9790 
0.9855 


Urt>an  area 
(Constituent  counties) 


Wage 
index 


1.2385 

1.2183 
0.9174 


St. 
St. 
St. 
St. 
5600 


1.4018 


1.1518 


1.3140 


Nassau,  NY 
Suffolk,  NY 
5483    New  Haven-Bridgeport- 

Stamford- Watertxj  ry- Danlxj  ry . 

CT  

Fairfield.  CT 

New  Haven,  CT 
5523    New  London-Norwich.  CT  ... 

New  London,  CT 
5560    New  Orleans.  LA 

Jefferson,  LA 

Orleans.  LA 

Plaquemines,  LA 

St.  Bernard,  LA 
Charies.  LA 
James,  LA 
John  The  Baptist.  LA 
Tammany.  LA 
New  Yortt,  NY 

Bronx,  NY 

Kings,  NY 

New  York.  NY 

Putnam,  NY 

Queens,  NY 

Richmond,  NY 

Rockland,  NY 

Westchester,  NY 
5640    Newartc,  NJ  

Essex,  NJ 

Morris,  NJ  • 

Sussex,  NJ 

Union,  NJ 

Warren,  NJ 
5660    Newburgh,  NY-PA 

Orange,  NY 

Pike,  PA 
5720    Norfolk-Virginia  Beach-New- 
port News,  VA-NC 

Currituck,  NC 

Chesapeake  City,  VA 

Gloucester,  VA 

Hampton  City,  VA 

Isle  of  Wight.  VA 

James  City,  VA 

Mathews,  VA 

Newport  News  City,  VA 

Norfolk  City.  VA 

Poquoson  City.  VA 

Portsmouth  City,  VA 

Suffolk  City.  VA 

Virginia  Beach  City,  VA 

Williamsburg  City.  VA 

Yort^.  VA 
5775    Oakland.  CA 

Alameda.  CA 

Contra  Costa.  CA 
5790    Ocala,  FL  

Marion,  FL 
5800    Odessa-Midland,  TX  

Ector.  TX 

Midland.  TX 
5880    Oklahoma  City,  OK  

Canadian.  OK 

Cleveland,  OK 

Logan.  OK 

McClain.  OK 

Oklahoma,  OK 

Pottawatomie.  OK 
5910    Olympia,  WA  

Thurston,  WA 


1.1509 


0.8619 


1.4921 

0.9728 
0.9327 

0.8984 


1.0963 
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Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas — Continued 


Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas — Continued 


Urban  area 

Wage 

(Constituent  counties) 

index 

5920    Omaha  NE-IA      

0  9745 

Pottawattamie,  lA 

Cass,  NE 

Dooglas,  NE 

Sarpy.  NE 

Washington.  NE 

5945     Orange  County   CA    

1  1372 

Orange,  CA 

5960     Orlando.  FL  

0  9654 

Lake.  FL 

Orange,  FL 

Osceola,  FL 

Seminote,  FL 

5990     Owensboro.  KY    

0  8374 

Daviess.  KY 

6015     Panama  City   FL  

0  8855 

Bay.  FL 

6020     ParVersburg-Manetta.     WV- 

OH                           

0  8039 

Washington.  OH 

Wood.  WV 

6080     Pensacoia   FL    

08855 

Escambia,  FL 

Santa  Rosa,  FL 

6120     Peona-Pekin    IL   

0  8734 

Peona.  IL 

Tazewell.  IL 

Woodtord.  IL 

6160     Philadelphia.  PA-NJ  

1  0883 

Burlington.  NJ 

Camden,  NJ 

Gloucester.  NJ 

Salem,  NJ 

Bucks.  PA 

Chester  PA 

Delaware   PA 

Montgomery   PA 

Philadelphia.  PA 

6200     Phoenix-Mesa  AZ  

-     10129 

Maricopa.  AZ 

Pinal   AZ 

6240     Pine  Biufi   AR   

0  7865 

Jefferson   AR 

6280     Pittsburgh    PA      

0  89C1 

Allegheny,  PA 

Beaver  PA 

Butler   PA 

Fayene   PA 

Washington   PA 

Westmoreland   PA 

6323     Pittsfield.  MA  

1  0432 

Berkshire   MA 

6340     Pocaleilo   ID  

0  9042 

Bannock   iD 

6360     Ponce    PR      

0.4708 

Guayaniila   PR 

Juana  Diai-   PR 

Penuelas   PR 

Ponce   PR 

Villalba.  PR 

Yauco,  PR 

6403     Portland   ME  

0  9949 

Cumberland   ME 

Sagadahoc   ME 

York    ME 

6440     Portland-Vancouver        OR- 

WA                           

1  1213 

Clackamas.  OR 

Columbia  OR 

Multnomah.  OR 

Urban  area 

Wage 

Urban  area 

Wage 

(Constituent  counties) 

Index 

(Constituent  counties) 

index 

Washington,  OR 

6880    Rockford,  IL 

0.9666 

Yamhtll,  OR 

Boone,  IL 

Clark,  WA 

Ogle,  IL 

6483     Providence-Warwick-Paw- 

Winnebago,  IL 

tuckel,  Rl  

1  0977 

6895     Rocky  Mount,  NC 

0.9076 

Bnstol,  Rl 

Edgecombe,  NC 

Kent,  Rl 

Nash,  NC 

Newport,  Rl 

6920    Sacramento,  CA 

1.1845 

Providence,  Rl 

El  Dorado,  CA 

Washington.  Rl 

Placer,  CA 

6520     Provo-Orem   UT 

0  9976 

Sacramento,  CA 

Utah,  UT 

6960    Saginaw-Bay    City-Midland, 

6560     Puebto   CO      

0  9328 

Ml  

Bay,  Ml 

1.0032 

Puetiio   CO 

6580     Punta  Gorda,  FL  

0  9510 

Midland,  Ml 

Charlotte   FL 

Saginaw,  Ml 

6600     Racine.  Wl   

0  9304 

6980     St.  Cloud,  MN   

0.9506 

Racine.  Wl 

Benton,  MN 

6640     Raleigh-Durham-Chapel 

Steams,  MN 

Hill,  NC                                  

0.9959 

70OO    St.  Joseph,  MO  

0.8056 

Chatham   NC 

Andrew,  MO 

Durham   NC 

Buchanan,  MO 

Frankhn.  NC 

7040     St.  Louis.  MO-IL  

0.9033 

Johnston   NC 

Clinton,  IL 

Orange.  NC 

Jersey,  IL 

Wake,  NC 

Madison,  IL 

6660     Rapid  City,  SO  

08806 

Monroe,  IL 

. 

Pennington    SD 

St  Clair,  IL 

6680     Reading   PA        

0  9133 

Frankhn,  MO 
Jefferson,  MO 

Berks    PA 

6690     Redding   CA      

1  1352 

Lincoln,  MO 
St.  Charles,  MO 

Shasta  CA 

6720     Reno   NV   

1.0682 

St.  Louis,  MO 

Washoe,  NV 

St  Louis  City,  MO 

6740     Richland-Kennewick-Pasco. 

Warren,  MO 

WA 

1  0609 

7080     Salem,  OR    

1.0482 

Benton    WA 

Manon,  OR 

^ 

Frankhn    WA 

Polk.  OR 

6760     Richmond-Petersburg   VA 

0  9349 

7120     Salinas,  CA  

1 .4339 

Charles  City  County   VA 

Monterey,  CA 

Chesterfield.  VA 

7160     Salt  Lake  City-Ogden,  UT  , 

0.9913 

Colonial  Heights  City   VA 

Davis,  UT 

Dinwiddie   VA 

Salt  Lake,  UT 

Goochland  VA 

Weber,  UT 

Hanover    VA 

7200     San  Angelo,  TX  

0.8535 

Henrico    VA 

Tom  Green,  TX 

Hopewell  City    VA 

7240     San  Antonio,  TX  

0.8870 

New  Kent    VA 

Bexar,  TX 

Peterbburq  City    VA 

Comal,  TX 

Powhatan,  VA 

Guadalupe,  TX 

- 

Prince  George    VA 

Wilson,  TX 

Richmond  City    VA 

7320     San  Diego,  CA  

1.1147 

6"80     Riverside  San      Bernardino 

San  Diego,  CA 

CA 

1  1348 

7360     San  Francisco,  CA 

1.4514 

Riverside   CA 

Mann,  CA 

San  Bernardino   CA 

San  Francisco,  CA 

6800     Roanoke   VA      

0  8700 

San  Mateo.  CA 
7400    San  Jose.  CA  

Botetourt   VA 

1  4626 

Roanoke   VA 

Santa  Clara.  CA 

Roanoke  City    VA 

7440    San  Juan-Bayamon.  PR  

0.4909 

Salem  City    VA 

Aguas  Buenas,  PR 

6820     Rochester   MN  

1  1739 

Barceloneta.  PR 

Olmsted    MN 

Bayamon,  PR 

6840     Rochester    NY    

0  9430 

Canovanas.  PR 
Carolina.  PR 

Genesee   NV 

Livingston    NY 

Catano,  PR 

Monroe,  NY 

Ceiba,  PR 

Qntano    NY 

Comeno,  PR 

Orleans   NY 

Corozal,  PR 

Wayne.  NY 

Dorado,  PR 

'i77«i9> 
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Table  4G.— Pre-Reclassified  Wage 
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Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas — Continued 


Urt>an  area 
(Constituent  counties) 

Fajardo,  PR 

Florida,  PR 

Guaynatx),  PR 

Humacao,  PR 

Juncos,  PR 

Los  Pledras,  PR 

Loiza,  PR 

Luguilkj,  PR 

Manati,  PR 

Morovis,  PR 

Naguatx}.  PR 

Naranjito,  PR 

Rio  Grande,  PR 

San  Juan,  PR 

Toa  Alta.  PR 

Tea  Baja,  PR 

Tmjillo  Alto,  PR 

Vega  Alta,  PR 

Vega  Baja,  PR 

Yabucoa,  PR 
7460    San  Luis  Obispo- 

Atascadero-Paso  Rot>les,  CA  

San  Luis  Obispo,  CA 
7480    Santa  Barbara-Santa  Maria- 

Lompoc,  CA  

Santa  Barbara,  CA 
7485    Santa  Cmz-Watsonville,  CA 

Santa  Cruz,  CA 
7490    Santa  Fe,  NM 

Los  Alanrios,  NM 

Santa  Fe,  NM 
7500    Santa  Rosa,  CA  

Sonoma,  CA 
7510    Sarasota-Bradenton,  FL 

Manatee,  FL 

Sarasota,  FL 
7520    Savannah,  GA 

Bryan,  GA 

Chattiam,  GA 

Effingham,  GA 
7560    Scranton-Wilkes-Barre-Ha- 

zleton,  PA 

Columbia,  PA 

Lackawanna,  PA 

Luzerne,  PA 

Wyoming,  PA 
7600    Seattle-Bellevue-Everett, 

WA  

Island,  WA 

King,  WA 

Snohomish,  WA 
7610    Sharon,  PA 

Mercer,  PA 
7620    Sheboygan,  Wl  

Sheboygan,  Wl 
7640    Sherman-Denison,  TX  

Grayson,  TX 
7680    Shreveport-Bossier  City,  LA 

Bossier,  LA 

Caddo,  LA 

Webster,  LA 
7720    Skjux  City,  lA-NE  

Woodbury,  lA 

Dakota,  NE 
7760    Sk)ux  Falls,  SD  

Lincoln,  SD 

Minnehaha,  SD 
7800    South  Bend,  IN  

St.  Joseph,  IN 
7840     Spokane,  WA  


Wage 
irKlex 


Urt>an  area 
(Constituent  counties) 


1.1429 

1.0441 
1.2942 
1.0653 

1.2877 
0.9964 

0.9472 
0.8412 


1.1562 

0.8378 
0.9304 
0.9700 
0.9083 

0.8993 

0.9309 

0.9821 
1.0901 


Spokane,  WA 
7880    Springfield,  IL 

Menard,  IL 

Sangamon,  IL 
7920    Springfield,  MO  

Christian,  MO 

Greene,  MO 

Webster.  MO 
8003    Springfield,  MA 

Hampden,  MA 

Hampshire,  MA 
8050    State  College,  PA  

Centre,  PA 
8080    Steubenville-Weirton,     OH- 

WV  (WV  Hospitals)  

Jefferson,  OH 

Brooke,  WV 

Hancock,  WV 
8120    Stockton-Lodi,  CA  

San  Joaquin,  CA 
8140    Sumter,  SC  

Sumter,  SC 
8160    Syracuse,  NY  

Cayuga,  NY 

Madison,  NY 

Onondaga,  NY 

Oswego,  NY 
8200    Tacoma,  WA  

Pierce,  WA 
8240    Tallahassee,  FL  

Gadsden,  FL 

Leon,  FL 
8280    Tampa-St.           Petersburg- 
Clearwater,  FL  

Hernando,  FL 

Hillsborough,  FL 

Pasco,  FL 

Pinellas,  FL 
8320    Ten-e  Haute,  IN  

Clay,  IN 

Vermillion,  IN 

Vigo,  IN 
8360    Texaritana,     AR-Texart<ana, 

TX 

Miller,  AR 

Bowie,  TX 
8400    Toledo,  OH 

Fulton,  OH 

Lucas,  OH 

Wood,  OH 
8440    Topeka,  KS  

Shawnee,  KS 
8480    Trenton,  NJ  

Mercer,  NJ 
8520    Tucson,  AZ 

Pima,  AZ 
8560    Tulsa,  OK  

Creek,  OK 

Osage,  OK 

Rogers,  OK 

Tulsa,  OK 

Wagoner,  OK 
8600    Tuscaloosa,  AL  

Tuscaloosa,  AL 
8640    Tyler,  TX  

Smith,  TX 
8680    Utica-Rome,  NY  

Heridmer,  NY 

Oneida,  NY 
8720    Vallejo-Fairfield-Napa.  CA  .. 


Wage 
Index 


Urtian  area 
(Constituent  counties) 


Wage 
index 


0.8944 
0.8457 

1.0543 
0.8740 
0.8398 

1.0404 
0.8498 
0.9412 

1.1116 
0.8855 

0.9103 

0.8824 

0.8150 
0.9381 

0.9108 

1.0517 
0.9270 
0.9185 


0.8212 
0.9404 
0.8526 

1 .3377 


Napa,  CA 

Solano,  CA 
8735    Ventura,  CA  1.1064 

Ventura,  CA 
8750    Victoria,  TX  0.8184 

Vk:toria,  TX 
8760    Vineland-Miltville-Bndgeton, 

NJ  '      1.0405 

Cumberiand,  NJ 
8780    Visalia-Tulare-Porterville, 

CA  ,      0.9967 

Tulare,  CA  I 

8800    Waco,  TX  .      0.8394 

McLennan,  TX 
8840    Washington,     DC-MD-VA- 

WV  1.0904 

District  of  Columbia,  DC 

Calvert,  MD 

Chartes.  MD 

Frederick,  MD 

Montgomery,  MD 

Prince  Georges,  MD 

Alexandria  City,  VA 

Artington,  VA 

Clarice,  VA 

Culpepper,  VA 

Fairfax,  VA 

Fairfax  City,  VA 

Falls  Church  City,  VA 

Fauquier,  VA 

FrederickstMjrg  City,  VA 

King  George,  VA 

Loudoun,  VA 

Manassas  City,  VA 

Manassas  Parte  City,  VA 

Prince  William,  VA 

Spotsylvania,  VA 

Stafford,  VA 

Wan-en,  VA 

Beri<eley,  WV 

Jefferson,  WV 
8920    Watertoo-Cedar  Falls,  lA  ....        0.8416 

Black  Hawk,  lA 
8940    Wausau,  Wl   0.9692 

Marathon,  Wl 
8960    West     Palm      Beach-Boca 

Raton,  FL  0.9798 

Palm  Beach,  FL 
9000    Wheeling,  WV-OH  0.8018 

Belnxxit.  OH 

Marshall.  WV 

Ohio,  WV 
9040    Wichita,  KS  0.9238 

Butler,  KS 

Harvey,  KS 

Sedgwick,  KS 
9080    Wichita  Falls,  TX  ,      0.8341 

Archer,  TX  i 

Wichita,  TX 
9140    Williamsport,  PA [     0.8378 

Lycoming,  PA 
9160    Wilmington-Newartc,        DE- 

MD 1.0882 

New  Castle.  DE 

Cecil.  MD 
9200    Wilmington,  NC  0.9563 

New  Hanover,  NC 

Brunswick,  NC 
9260    Yakima,  WA  1.0388 

Yakima,  WA  i 
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Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas — Continued 


Nonurban  area 


Urfcan  area 

Wage 

(Constituent  counties) 

index 

9270     Yolo   CA        

0  9967 

Yolo.  CA 

9280     York   PA     

09119 

York.  PA 

9320     Youngstown-Warren   OH 

0  9214 

Co(umbiana.  OH 

Matron  irtg.  OH 

Trumbull,  OH 

934C     Yuba  City,  CA  

1  0196 

Sutter,  CA 

Yuba.  CA 

9360     Yuma.  AZ  

0  9270 

Yuma,  AZ 

37.  On  page  45584,  in  Table  4H— Pre- 
Reclassified  Wage  Index  for  Rural  Areas, 
the  table  is  corrected  to  read  as  tullows 


Nonurban  area 


Alabama 

AJaska    

Anzona   

Arkansas .... 

California 

Coloracjo  

Connecticut  

Delaware 

Ftonda   

Georgia  

Hawaii    

Idatio 

Illinois    

Indiana    

Iowa  

Kansas  

Kentucky  

Louisiana  

Maine     

Maryland  

Massachusetts  . 

Michigan   

Minnesota  

Mississippi  

Missoun   

Montana  

Nebraska  

Nevada 

New  Hampshire 

New  Jersey '  .... 

New  Mexico  

New  York  

North  Carolina  . 
North  Dakota  ... 

Ohio     

Oklahoma  

Oregon    

Pennsylvania  ... 

Puerto  Rico  

Rhode  Island '  . 


Wage 
index 


0  7492 

1  1886 
0  9270 
07734 
09967 

0  9328 

1  2183 
0  9557 
0  8855 
0  8595 
0  9958 
0  8974 
0  8254 
0  8824 
08416 
0  8074 
0  7973 
0  7451 
08812 

0  9125 

1  0432 
0.8877 
0  9330 
0  7778 
08056 
0  8800 

0  8822 
09806 

1  0030 

0  8270 
0  8526 
0.8456 
0  7778 
0.8820 
0.7537 
0  9994 
0  8378 
0  4018 


Wage 
index 


South  Carolina 
South  Dakota   . 

Tennessee  

Texas  

Utah    

Vermont  

Virginia  

Washington  

West  Virginia  .. 

Wisconsin   

Wyoming    


08498 
0.8195 
0  7886 
07780 
0.8974 
0.9307 
0.8498 
1.0388 
0.8018 
0.9304 
0.9110 


I  All  counties  within  the  State  are  classified 
as  urt)an 

AH   On  pdgt'  45.^.83.  in  Table  5— List 
(if  Diagnosis-Related  Croups  (DRGs), 
Relative  VVeigfiting  Factors,  and 
Cieometnc  and  Arithmetic  Mean  Length 
of  Stay  (LOS),  the  fourth  column  (DRG 
Title)," 

a.  Line  1.3  {(URt;  28)  •Traumatic 
•Stupor  &  (;oma.  (ioina  <1HR  Age>17  w 
cc"  is  corrected  to  read  "Traumatic 
Stupor  &  Coma.  Cioma  <1HR  Age>17  w 
cc"; 

b.  Line  14  line  59  (DRC  29) 
Traumatic  Stupor  &  C>)ma,  Coma  >1HR 

Age<17  w/o  cc"  is  corrected  to  read 
"Traumatic  Stupor  &  Coma,  Coma  <1HR 
.•\>je>l  7  vv/o  cc"; 

c:   Line  33  (DKC,  ti8),   -Otitis  Media  & 
CRI  Age  &  gt;l  7  w  cc"  is  corrected  to 
read   'Otitis  Media  &  URI  Age>17  w  cc"; 
and 

d   Line  34  (DR(;  69),  "Otitis  Media  & 
IRI  Age  &  gt;17  w/o  cc"  is  corrected  to 
read  "Otitis  Media  &  URI  Age>17  w/o 
cc  " 

39   On  page  45586,  in  Table  3— List 
(if  Diagnosis-Related  Groups  (DRGs), 
Relative  Weighting  Fac:tors,  and 
Geometric  and  Arithmetic  Mean  Length 
(if  Stay  (LOS). 

a.  Line  23  (DRC;  104).  fifth  column, 
the  figure  '7  9331"  is  corrected  to  read 

7.9389";  and 

b.  Line  27  (DRG  105).  fifth  column, 
the  figure  "5.7088"  is  corrected  to  read 
■■5.7136". 

40.  On  page  45393.  in  Table  5— List 
of  Diagnosis-Related  Groups  (DRGs). 
Relative  Weighting  Factors,  and 
Cieometnc  and  Arithmetic  Mean  Length 
ofStav(LOS), 

a.  Line  21  (DRG  481), 

(1)  Sixth  column,  the  figure  "19.20"  is 
added;  and 

(2)  .Seventh  (.oliimn.  the  figure 
■  21  80"  is  added. 

b  Line  22,  first,  second,  and  third 
columns,  the  figures  "1",  "9.20 ',  and 


"21.80"  are  corrected  by  deleting  these 
figures;  and 

c.  Line  36  (DRG  492),  the  fourth 
column,  the  title  "Chemotherapy  w 
Acute  Leukemia  or  w  use  of  Hi  Dose 
Chemoagent"  is  corrected  to  read 

"Chemotherapy  w  Acute  Leukemia  as 
Secondary  Diagnosis  or  w  use  of  High 
Dose  Chemotherapy  Agent". 

d.  Line  49  (DRG  504), 

(1)  Sixth  column,  the  figure  "0.30"  is 
corrected  to  read  "20.30";  and 

(2)  Seventh  column,  the  figure,  "8.00"' 
is  corrected  to  read  "28.00". 

41   On  page  45594, 

a.  In  Table  5 — List  of  Diagnosis- 
Related  Groups  (DRGs),  Relative 
Weighting  Factors,  and  Geometric  and 
Arithmetic  Mean  Length  of  Stay  (LOS), 

(1)  Line  10  (DRG  525), 

(a)  Fifth  column,  the  figure  ""11.4372" 
is  corrected  to  read  "14.1896"; 

(b)  Sixth  column,  the  figure  "8.90"  is 
corrected  to  read  "10.2";  and 

(c)  Seventh  column,  the  figure 
"17.00"  is  corrected  to  read  "19.6". 

b.  In  Table  6A — New  Diagnosis  Codes, 
first  column,  line  1,  the  figure 

■■'  079.82  "  is  corrected  to  read 
•079.821  1". 

42.  On  page  45595,  in  Table  6A— New 
Diagnosis  Codes,  first  columii, 

a.  Line  12,  the  figure  "480.31"  is 
corrected  to  read  "480.31 1":  and 

b.  Line  17,  the  figure '"' 517.3"  is 
corrected  to  read  ""517.3". 

43.  On  page  45596. 

a.  In  Table  6A — New  Diagnosis  Codes, 
first  column,  line  10,  the  figure 

••'  V01.82"  is  corrected  to  read 
•'V01.82'  "; 

b.  In  Table  6B — New  Procedure 
Codes,  line  3, 

(1)  Column  3,  the  figure  '"5"  is 
corrected  to  read  "Y"; 

(2)  Column  4,  the  figure  "525' 
corrected  to  read  '"5  ";  and 

(3)  Column  5,  the  figure  "525' 
added. 

44.  On  pages  45596  and  45597,  table 
heading,  the  table  entitled  ""Table  6C — 
Invalid  Procedure  Codes  "  is  corrected  to 
read  "Table  6C — Invalid  Diagnosis 
Codes". 

45.  On  pages  45638  through  45647, 
Table  9 — Hospital  Reclassifications  and 
Redesignations  by  Individual  Hospital — 
FY  2004  is  corrected  by— 

a.  Adding  the  following  entries  (in 
numerical  order): 


is 


IS 


Provider  No. 


040136 
070015 
070036 


Actual  MSA  or 
rural  area 


-U 


Wage  index 

MSA  reclassi- 

frcation 


Standardized 
amount  MSA 
reclassification 


04 
3283 
3283 


4400 
5600 
5483 
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I 


Provider  No. 


Actual  MSA  or 
rural  area 


Wage  index 
MSA  reclassi- 
fication 


140012 
340039 
340129 
340131 
340144 
360037 
360056 
430028 


14 
34 
34 
34 

34 
1680 
3200 

43 


Standardized 
amount  MSA 
reclassification 


1600 
1520 
1520 
3150 
1520 
0080 
1640 
6660 


1520 


1640 


b.  Correcting  the  standardized  amount 
MSA  reclassification  for  the  following 
entries: 


Provider  No. 


Published 

standardized 

amount  MSA 

reclassification 


Corrected 

standardized 

amount  MSA 

reclassification 


340126 


6640 


6895 


c.  Correcting  the  wage  index  MSA 
reclassification  for  the  following  entries: 


Provider  No. 


010005 
060049 
100217 
100232 
130003 
190086 
340039 


Publistted 

Corrected 

wage  index 
MSA  reclassi- 

wage index 
MSA  reclassi- 

fication 

fication 

3440 

1000 

2080 

2670 

2710 

4900 

5790 

2900 

50 

6740 

5200  i 

7680 

1 

1520 

d.  Deleting  the  following  entries: 


Provider  No. 


Actual  MSA  or 
rural  area 


Wage  index 
MSA  reclassi- 
fication 


Standardized 
amount  MSA 
reclassification 


010044  

01 
8280 
8760 

33 
0240 
0240 

25 

100211  

3980  i 

310087  

6160  ! 

330386  

5660 

390197 

6160 

390263  

6160 

460011 


I 

46.  On  pages  45648  through  45650, 
Table  10 — Mean  and  .75  Standard 
Deviation  by  Diagnosis-Related  Group 
(DRG)— July  2003  is  corrected  to  read: 

Table  10.— Mean  and  .75  Standard 
Deviation  by  Diagnosis-Related 
Group  (DRG)^uly  2003 


Table  10.— Mean  and  .75  Standard 
Deviation  by  Diagnosis-Related 
Group  (DRG)-^uly  2003— Con- 
tinued 


DRG 

Cases 

Mean  +  .75 
standard  devi- 
ation 

1  

24,267 

$60,950 

Mean  +  .75 

DRG 

Cases 

standard  devi- 
ation 

2  

1 1 ,855 

$35,495 

3 

3 

$38,670 

6  

358 

$13,422 

7  

14,782 

$44,651 

8  

4,189  j 

$27,349 

9  

1,724  ! 

$22,103 

Table  10.— Mean  and  .75  Standard 
Deviation  by  Diagnosis-Related 
Group  (DRG)— July  2003— Con- 
tinued 


DRG 


Cases 


Mean  -t-  .75 
standard  devi- 
ation 


10  

18,551 

$20,645 

11  

3,276 

$14,588 

12  

52,059 

$14,717 

13  

7,063 

$13,412 

14    

235,629 

$20,649 

15  

92.689 

$16,064 
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Table  10.— Mean  and  .75'Standard 
Deviation  by  Diagnosis-Related 
Gfwdup  (DRG)— July  2003— Con- 
tinued 


Table  10— Mean  and  .75  Standard 
Deviation  by  Diagnosis-Related 
Group  (DRG)— July  2003— Con- 
tinued 


Table  10.— Mean  and  .75  Standard 
Deviation  by  Diagnosis-Related 
Group  (DRG)-^uly  2003— Con- 
tinued 


Table 
De\ 
Gri 
tinij 


org 


Cases 


Mean  +  .75 

standard  devi- 
ation 


16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
34 
35 
36 
37 
38 
39 
40 
42 
43 
44 
45 
46 
47 
49 
50 
51 
52 
53 
55 
56 
57 
59 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 
71 
72 
73 
75 
76 
77 
78 
79 
80 
81 
82 
83 
84 
85 
86 
87 
88 
89 


9,895 

2,722 

29,545 

8,485 

6.179 

1  884 

2  759 
11 , 1 65 
58  70O 
27,285 

20 

4.447 

13,952 

5,298 

3 

3.927 

1,914 

23,699 

7.411 

2,093 

1,375 

95 

556 

1.550 

1.575 

94 

1,205 

2656 

3,449 

1  389 

2,381 

2.411 

242 

218 

2.464 

1,481 

471 

708 

114 

253 

2 

3,018 

3,109 

39,944 

7,774 

383 

11,465 

3,694 

31 

79 

959 

7.654 

43,245 

44,348 

2,472 

39.220 

167,196 

7,929 

5 

63,922 

6,703 

1,598 

22,136 

2,226 

60,498 

398,325 

525,617 


$20,645 
$11,711 
$16,455 
$11,848 
$45,939 
$24,848 
$17,693 
$13,566 
$16388 
$10,243 
$15,481 
$21  583 
$21  942 
$11  870 
$15,951 
$15,129 

$9,563 
$16,230 
$10,739 
$10,243 
$17,454 

57,950 
$10,496 
$14,867 
$11  705 

$9,191 
$10,735 
$12,162 
$13,222 

$9,033 
$28,970 
$13,659 
$14,263 
$13403 
$19,840 
$15,300 
$14,360 
$17,369 
$13,104 
$20,533 
$17,648 
$22,970 
$21,265 

$9,647 

$9,443 
$12,823 
$10,817 

$8,350 

$5,312 
$10,701 
$11,421 
$13  387 
$50,365 
$46,358 
$20,249 
$21,219 
$26,768 
$14,141 
$17,492 
$23,263 
$15,965 

$9,061 
$19,978 
$11,541 
$22,477 
$14,903 
$17,228 


DRG 


90  .. 

91  .. 

92  .. 

93  .. 

94  .. 

95  .. 

96  .. 

97  .. 

98  .. 

99  .. 
100 
101 
102 
103 
104 
105 
106 
107 
108 
109 
110 
111 
113 
114 
115 
116 
117 
118 
119 
120 
121 
122 
123 
124 
125 
126 
127 
128 
129 
130 
131 
132 
133 
134 
135 
136 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151 
152 
153 
154 
155 
156 
157 
158 


Cases 


Mean  +  .75 
standard  devi- 
ation 


47 

15 
1 

12 
1 

56 

28 

21 
8 

22 
5 

20 
28 

3 
82 

6 
57 
54 

9 
39 

8 

19 

115 

4 

8 

1 
38 
162 
76 
38, 
135 
91 

5, 
667 

7, 

3 

88 

26 

141 

8 
40 

7, 

1 

206 

86 

54 

108 

52 

247 

94 

7 
10 

2 

133 

19 

21 

5 

4 

2 
28 

6, 

8 
4 


542 
44 
657 
752 
763 
.650 
,023 
360 

9 
198 
182 
194 
584 
495 
506 
981 
483 
849 
471 
053 
627 
477 
525 
280 
730 
521 
698 
243 
239 
097 
443 
199 
308 
070 
605 
371 
674 
104 
828 
024 
812 
313 
584 
950 
749 
177 
600 
760 
470 
038 
222 
984 
294 
277 
717 
622 
149 
992 
026 
108 
537 
042 
242 
581 

4 
229 
302 


$10,197 
$11,589 
$20,101 
$12,148 
$18,831 
$10,312 
$12,449 

$9,184 
$11,369 
$11,730 

$8,813 
$14,311 

$9,146 
$306,011 
$130,419 
$93,467 
$119,674 
$87,235 
$91,161 
$64,104 
$67,935 
$42,482 
$46,445 
$27,158 
$59,709 
$39,243 
$22,635 
$27,186 
$21,882 
$37,461 
$25,794 
$16,778 
$25,403 
$23,506 
$18,143 
$42,207 
$16,687 
$11,969 
$16,850 
$15,441 

$9,413 
$10,559 

$9,090 

$9,979 
$14,879 

$9,660 
$13,753 

$8,638 

$8,802 
$12,460 

$9,661 

$9,176 
$19,911 

$9,758 
$45,045 
$25,606 
$55,961 
$23,891 
$47,648 
$21,887 
$31,514 
$18,743 
$66,985 
$21,615 
$13,610 
$21,199 
$10,898 


DRG 


Cases 


Mean  +  .75 
standard  devi- 
ation 


159 
160 
161 
162 
163 
164 
165 
166 
167 
168 
169 
170 
171 
172 
173 
174 
175 
176 
177 
178 
179 
180 
181 
182 
183 
184 
185 
186 
187 
188 
189 
190 
191 
192 
193 
194 
195 
196 
197 
198 
199 
200 
201 
202 
203 
204 
205 
206 
207 
208 
209 
210 
211 
212 
213 
216 
217 
218 
219 
223 
224 
225 
226 
227 
228 
229 
230 


18,005 

$22,652       I^M 

232. 

12,068 

$13,727       ^H 

233  . 

10,697 

$18,978       ^H 

234  . 

6,319 

$10,842       ^H 

'       235  . 

8 

$8,496       ^H 

4       236  . 

5,354 

$38,494       f^M 

237  . 

2,318 

$20,220       t^M 

I                 238  . 

4,177 

$23,548       1^1 

■^                 239  . 

4,064 

$14,643       ^H 

.       240  . 

1,430 

$21,184       ^H 

241  . 

808 

$12,591       ^H 

242  . 

15.615 

$46,595       ^M 

243  . 

1,508 

$20,124       ^H 

;       244  . 

31,193 

S22.687       ^M 

»       245  . 

2.456 

$12,789       ^H 

246  . 

249.690 

$16,591       ^H 

247  . 

34,572 

$9,382       ^H 

248  . 

13.384 

$17,977       ^M 

r       249  . 

9,012 

$15,382       ^M 

250  . 

3.345 

$11,611        ^M 

251  . 

13.115 

$17,902       ^M 

253  . 

89,518 

$15,767       ^M 

254  . 

26,863 

$9,013       ^M 

256  . 

270.142 

$13,570       ^M 

257  . 

90,281 

$9,726       ^M 

;       258  . 

75 

$7,829       ^B 

i       259  . 

5.350 

$14,122       ^M 

•       260  . 

6 

$13,840       ^M 

261  . 

632 

$13,047       ^M 

262  . 

83.496 

$18,050       ^M 

263  . 

13.002 

$10,094       ^H 

264  . 

76 

$13,314       ^H 

265  . 

9.509 

$70,693       ^H 

266  . 

1.318 

$30,582       ^H 

267  . 

4,791 

$56,646       ^M 

268  . 

646 

$27,181       ^H 

269  . 

3,986 

$50,267       ^H 

270  . 

985 

$26,442       ^H 

'                  271  . 

18,180 

$42,215       ^H 

272  . 

5,338 

$20,057       ^H 

273  . 

1.639 

S40.105       ^M 

274  . 

1,076 

S48.840       ^M 

275  . 

2,132 

$60,824       ^M 

276  . 

26,597 

^1.538       ^M 

277  . 

29,851 

$22,690       ^H 

278  . 

65,032 

$18,780       ^H 

279  . 

27,308 

$19,560    ^m 

280  . 

2.040 

$11,756       ^H 

281  . 

32.486 

$19,030       ^H 

283  . 

10.054 

$11,133       ^H 

284  . 

397,136 

$32,251       ^m 

285  . 

122.325 

$29,402       1^ 

286  . 

29.910 

$20,102       ^M 

287  . 

10 

$24,400       ^H 

288  . 

9,941 

$30,927       ^H 

289  . 

8.759 

S35.017       ^H 

290  . 

17,302 

$48,569       ^M 

291  . 

23.856 

$26,012       ^H 

292  . 

19.900 

$16,947       ^M 

293  . 

13,264 

$17,479       ^B 

294  . 

11.697 

SI  3.087       ^H 

295  . 

6,458 

$19,210       ^H 

296  . 

297  . 

5.850 

$25,118       ^H 

4.833 

$13,561       ^H 

298  . 

2,523 

$19,156       ^H 

299  . 

1.259 

$11,806       ^H 

300  . 

2,453 

$21,335       ^H 

301  . 
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Table  10.— Mean  and  .75  Standard 
Deviation  by  Diagnosis-Related 
Group  (DRG)-^uly  2003— Con- 
tinued 


DRG 


Cases 


232 
233 
234 
235 
236 
237 
238 
239 
240 
241 
242 
243 
244 
245 
246 
247 
248 
249 
250 
251 
253 
254 
256 
257 
258 
259 
260 
261 
262 
263 
264 
265 
266 
267 
268 
269 
270 
271 
272 
273 
274 
275 
276 
277 
278 
279 
280 
281 
283 
284 
285 
286 
287 
288 
289 
290 
291 
292 
293 
294 
295 
296 
297 
298 
299 
300 
301 


817 

9.955 

5,357 

5,077 

39,734 

1,762 

8,853 

45,836 

11.991 

3.139 

2.575 

95.842 

14.536 

5.794 

1.483 

20.262 

13,801 

12,889 

3,771 

2,358 

21,978 

10,705 

6,679 

15.630 

15.172 

3,515 

4,202 

1.785 

663 

23.018 

3.859 

4,097 

2,544 

240 

921 

9.800 

2,790 

19,129 

5.696 

1.322 

2,283 

227 

1.315 

99.585 

31.973 

10 

17,758 

7,518 

6,010 

2,013 

6,942 

2,497 

6,223 

5,643 

6,933 

9.910 

59 

6.506 

366 

97,377 

3,548 

277,113 

47,860 

115 

1,268 

18,635 

3,592 


Mean  +  .75 
standard  devi- 
ation 


Table  10. — Mean  and  .75  Standard 
Deviation  by  Diagnosis-Related 
Group  (DRG)— July  2003— Con- 
tinued 


DRG 


Table  10.— Mean  and  .75  Standard 
Deviation  by  Diagnosis-Related 
Group  (DRG)— July  2003— Con- 
tinued 


$15,763 
$33,217 
$20,460 
$12,131 
$11,649 

$9,959 
$22,389 
$17,055 
$20,968 
$10,476 
$18,916 
$12,511 
$11,855 

$8,060 

$9,996 

$9,546 
$14,154 
$10,969 
$11,727 

$7,723 
$12,388 

$7,450 
$13,456 
$14,551 
$11,527 
$15,356 
$11,332 
$14,931 
$15,556 
$32,927 
$17,783 
$25,386 
$14,569 
$16,311 
$19,160 
$28,934 
$13,512 
$16,800 
$16,372 
$10,402 
$19,471 

$9,759 
$10,938 
$14,304 

$9,001 
$12,862 
$11,723 

$8,138 
$11,903 

$7,089 
$34,194 
$33,219 
$30,590 
$35,074 
$15,251 
$14,457 
$10,867 
$45,369 
$23,584 
$12,578 
$13,073 
$14,025 

$8,433 

$7,607 
$15,188 
$18,300 
$10,394 


302 
303 
304 
305 
306 
307 
308 
309 
310 
311 
312 
313 
314 
315 
316 
317 
318 
319 
320 
321 
322 
323 
324 
325 
326 
327 
328 
329 
331 
332 
333 
334 
335 
336 
337 
338 
339 
341 
342 
344 
345 
346 
347 
348 
349 
350 
352 
353 
354 
355 
356 
357 
358 
359 
360 
361 
362 
363 

364  . 

365  . 

366  . 

367  . 

368  . 

369  . 

370  . 

371  . 

372  . 


Mean  +  .75 

Cases 

standard  devi- 

ation 

8,919 

$52,568 

21,743 

$38,927 

12,600 

$38,885 

3,040 

$19,958 

7,011 

$20,007 

2,011 

$10,074 

7,246 

$25,931 

4,147 

$15,113 

24,762 

$18,844 

7,439 

$10,426 

1,516 

$17,596 

554 

$11,488 

2 

$322,531 

34,014 

$33,973 

118,639 

$21,267 

2,029 

$13,340 

5,737 

$19,749 

408 

$11,321 

185,666 

$14,359 

30,824 

$9,396 

54 

$7,725 

19,804 

$13,565 

6,943 

$8,142 

9,200 

$10,835 

2,722 

$7,123 

7 

$5,731 

742 

$12,602 

91 

$8,723 

51.130 

$17,377 

4,964 

$10,097 

268 

$14,821 

10,503 

$24,076 

12,644 

$17,706 

35,736 

$13,949 

29,363 

$9,573 

930 

$19,992 

1,475 

$18,262 

3,579 

$21,414 

687 

$12,913 

3,568 

$22,429 

1.361 

$18,321 

4,823 

$17,335 

311 

$9,389 

3,394 

$12,387 

611 

$7,947 

6,669 

$12,143 

956 

$11,679 

2,555 

$29,268 

7,393 

$23,963 

5,523 

$14,500 

25,715 

$12,441 

5,609 

$37,303 

21,488 

$13,224 

31,686 

$13,249 

15,637 

$14,188 

344 

$17,957 

5 

$13,102 

2,508 

$15,450 

1,624 

$14,985 

1,828 

$33,961 

4,555 

$20,584 

481 

$9,537 

3,547 

$19,121 

3,462 

$10,155 

1,377 

$15,561 

1,735 

$10,212 

965 

$8,800 

DRG 


Cases 


Mean  +  .75 
standard  devi- 
ation 


373 

374 

376 

377 

378 

379 

380 

381 

382 

383 

384 

385 

392 

394 

395 

396 

397 

398 

399 

401 

402 

403 

404 

406 

407 

408 

409 

410 

411 

412 

413 

414 

415 

416 

417 

418 

419 

420 

421 

422 

423 

424 

425 

426 

427 

428 

429 

430 

431 

432 

433 

439 

440 

441 

442 

443 

444 

445 

447 

449 

450 

452 

453 

454 

455 

461 

462 


4,195 

99 

328 

53 

171 

360 

96 

194 

49 

2,009 

133 

2 

2,277 

2,592 

106,920 

19 

18,865 

18,054 

1,675 

5,843 

1,464 

31.718 

4.318 

2.416 

641 

2.107 

2.155 

28,305 

7 

17 

5,303 

632 

43,248 

190,961 

41 

25,757 

16,258 

3,154 

10,646 

68 

8,039 

1,258 

16.028 

4.549 

1.600 

793 

27.000 

64,921 

316 

448 

5.537 

1,516 

5,775 

684 

17.534 

3,910 

5,723 

2.544 

6.473 

32,997 

7,419 

25,608 

5.670 

4,756 

1.066 

4,964 

9,653 


$6,098 

$11,825 

$8,877 

$17,821 

$12,848 

$5,868 

$7,077 

$8,851 

$3,600 

$8,066 

$5,926 

$22,090 

$53,937 

$31,013 

$13,517 

$11,854 

$19,906 

$20,397 

$11,244 

$48,194 

$19,205 

$29,897 

$14,782 

$44,198 

$20,591 

$35,182 

$20,799 

$18,044 

$6,308 

$9,840 

$22,045 

$12,457 

$59,623 

$25,953 

$16,917 

$17,318 

$14,095 

$10,282 

$11,935 

$10,056 

$28,618 

$39,774 

$11,214 

$8,538 

$8,463 

$11,410 

$13,332 

$11,267 

$10,220 

$10,690 

$4,752 

$27,413 

$29,517 

$15,097 

$39,029 

$16,540 

$12,286 

$8,456 

$8,222 

$13,374 

$7,054 

$16,753 

$8,623 

$13,210 

$8,058 

$19,286 

$16,368 
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Table  10.— Mean  and  .75  Standard 
Deviation  by  Diagnosis-Related 
Group  (DRG)— July  2003— Con- 
tinued 


ORG 


Cases 


Mean  +   75 
standard  devi- 
ation 


463  

26.785 

$11,378 

464  

7.137 

$8,327 

465  

197 

$10,114 

466  

1.716 

$11,143 

467  

1.099 
51.309 

$7,982 

468  

$63,557 

470  

860 

$28,413 

471   

13.222 
8.064 

$48,749 

473  

$53,842 

475  

109.073 

$61,001 

476    

3.631 

$38,059 

477  

26,262 

$30,961 

478    

107,707 

23,849 

627 

$39,719 

479    

$24,028 

480  

$160,255 

481    

861 

5.284 

45,589 

345 

$105,060 

482      

$57,555 

483      

$273,650 

484  

$91,730 

485  

3,244 

$52,335 

486      

2.218 

3,885 

752 

13.365 

$81,989 

487     

$32,670 

488     

$79,121 

489  , 

$29,515 

490  

5.439 

$17  149 

491    

15.267 

3.092 

59.236 

$27,730 

492  

$62,862 

493 

$30,239 

Table  10— Mean  and  .75  Standard  Table  10.— Mean  and  .75  Standard 
Deviation  by  Diagnosis-Related  Deviation  by  Diagnosis-Related 
Group  (DRG)— July  2003— Con-  Group  (DRG)^ULY  2003— Con- 
tinued tinued 


ORG 


Cases 


I     Mean  +  .75 
standard  devi- 
ation 


DRG 


Cases 


494 

28.580  ' 

$16,623 

495  

199 

$139,829 

496  

2,489 

$95,191 

497  

21,941 

$56,996 

498  

15,707 

$42,663 

499  

34,575 

$23,446 

500  

49,702 

$15,440 

501  

2.596 

$42,839 

502  „ 

774 
5.957 

$23,764 

503  

$20,407 

504  

128  1 

$203,606 

505  

136 

$26,710 

506  

923 

$68,196 

507  

343 

$30,206 

508  

622 

$21,886 

509  

156  ' 

$10,594 

510   

1.634 
586 
505 
214 

8,235 

$18,264 

511  

$10560 

512  

$87,711 

513  

$97,229 

515  

$91,055 

516  

33,015  1 

$38,062 

517  

68,536 

48.849 

9.009 

12,990 

$30,211 

518  

$29,634 

519  

$40,231 

520  

$26,021 

521  

30,580 
5,993 

$11,606 

522 

$8,691 

Mean  +  .75 
standard  devi- 
ation 


-^- 


523 
524 
525 
526 
527 
528 
529 
530 
531 
532 
533 
534 
535 
536 
537 
538 
539 
540 


15, 
131, 

51, 
135, 
1, 
3, 
2, 
3, 
2, 

43, 

51, 
6, 

20, 
6, 
6, 
4, 
1, 


190 
223 
583 
533 
957 
591 
656 
681 
839 
961 
024 
857 
061 
673 
861 
415 
443 
884 


$6,564 
$12,175 

$195,369 
$41,296 
$33,156 

$122,442 
$36,874 
$19,867 
$51,789 
$24,910 
$27,417 
$17,726 

$135,910 

$104,255 
$30,151 
$16,597 
$55,375 
$21 ,594 


47.  On  pages  45661  through  45662,  in 
Table  I — Impact  Analysis  of  Final 
Changes  for  FY  2004  Operating 
Prospective  Payment  System  (Percent  of 
Changes  in  Payments  per  Case), 
columns  4  and  10  are  corrected  to  read 
as  follows: 

Table  I  —Impact  Analysis  of  Final  Changes  For  FY  2004  Operating  Prospective  Payment  System 

(Percent  changes  in  payments  per  case) 


Published 

new  wage 

data)" 

(4) 

Corrected 

new  wage 

data* 

(4) 

Published 
all  FY  2004 
changes '0 

(10) 

Corrected 
all  FY  2004 
changes'" 

(10) 

By  Geographic  Lcx:afion 
All  hosoitals                                                                                

-0.3 
-0.3 
-0.3 
-0.3 
-0.3 

0.0 
-0.3 
-0.3 
-0.1 
-0.7 

-0.4 
-0.3 
-0.4 
-0J2 
-0.1 

-0.3 

-0.9 

-0.1 

-0.6 

0.1 

0.0 

-0.1 

0.5 

-0.1 

-0.3 

-0.2 
-0.2 
-0.2 
-0.3 
0.1 

0.1 
0.2 

-0.3 
0.0 

-0.6 

0.1 
0.1 
0.0 

04 
02 

-0.5 

-0  8 

-0.1 

-0.6 

0.2 

0.1 

0.0 

0.8 

0.1 

-0.2 

1.8 
1.2 
1.1 
1.4 
5.8 

2.1 
1.2 
1.4 
0.8 
1.4 

6.0 
6.2 
6.0 

4.4 
57 

2.8 
-2.8 
2.7 
2.7 
2.9 
3.1 
1.6 
4.4 
-0.6 
2.8 

1.8 

Urt)an  hospitals                                               

1.2 

Large  urban  areas(popijlations  over  1  million)        

1,1 

Other  urt)an  areas(poputations  of  1  rrMllion  of  fewer)     

1.4 

Rural  hosprtals                           

5.9 

Bed  Size  (Urban  i 

0-99  beds         

2.1 

100-199  t)eds          

1.2 

200-299  tteds     

1.4 

300-499  beds                                     

0.8 

500  or  more  t)eds          

1.4 

Bed  Size  (Rural). 

0-^9  beds  

5.8 

50-99  beds    

61 

100-149  t)eds     

6.1 

1 50-1 99  beds            

4.7 

200  or  more  beds  

Urban  by  Region 

New  England   

Middle  Atlantic  

6.1 

2.8 
-2.7 

South  Atlantic   

26 

East  North  Central  

2.6 

East  South  Central     

2.8 

West  North  Central    

3.1 

West  South  Central  

1.5 

Mountain                    

4.3 

Pacific              

-0.6 

Puerto  Rico  

2.7 

CnJ.-ol       O. 
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Table  I,— Impact  Analysis  of  Final  Changes  For  FY  2004  Operating  Prospective  Payment  System— Continued 

I ,  (Percent  changes  in  payments  per  case) 


18 

1.2 

1.1 

1.4 

5.9 

2.1 

1.2 

1.4 

0.8 

1.4 

5.8 

6  1 

6.1 

4.7 

6.1 

2.8 

-2.7 

2.6 

2.6 

2.8 

3.1 

1.5 

4.3 

-0.6 

2,7 

Published 

new  wage 

data)" 

(4) 


Corrected 

new  wage 

data" 

(4) 


Published 
all  FY  2004 
changes '° 

(10) 


Corrected 
all  FY  2004 
changes^" 

(10) 


Rural  by  Region: 

New  England  

Middle  Atlantic  

South  Atlantic  

East  North  Central  * 

East  South  Central  

West  North  Central 

West  South  Central  

Mountain 

Pacific  

Puerto  Rico  

By  Payment  Classification: 

Urban  hospitals 

Large  urtMin  areas  (populations  over  1  million)  

Other  urtsan  areas  (populations  of  1  million  of  fewer)  

Rural  areas  ■: 

Teaching  Status: 

Non-teaching  

Fewer  than  100  Residents 

100  or  more  Residents 

Urban  DSH: 

Non-DSH  

100  or  more  beds  

Less  than  100  beds 

Rural  DSH: 

Sole  Community  (SCH)  

Referral  Center  (RRC) 

Other  Rural:  100  or  more  t>eds  

Less  than  100  beds 

Urban  teaching  and  DSH: 

DSH   

Teaching  and  no  DSH  

No  teaching  and  DSH  

No  teaching  and  no  DSH  

Rural  Hospital  Types: 

Non  special  status  hospitals 

RRC  

SCH  

Medicare-dependent  hospitals  (MDH) 

SCH  and  RRC  

Type  of  Ownership: 

Voluntary 

Proprietary  

Govemment  

Unknown  5  

Medicare  Utilization  as  a  Percent  of  Inpatient  Days: 

0-25  

25-50  

50-65  

Over  65  

Unknown  

Hospitals  Reclassified  by  the  Medicare  Geographic  Classification  Review  Board:  FY 

2004  Reclassifications: 

All  Reclassified  Hospitals  

Standardized  Amount  Only  

Wage  Index  Only 

Both  

Nonreclassified  Hospitals  

All  Reclassified  Urban  Hospitals  

Standardized  Amount  Only  

Wage  Index  Only 

Both  

Urban  Nonreclassified  Hospitals  

All  Reclassified  Rural  Hospitals 

Standardized  Amount  Only  

Wage  Index  Only 


•0.2 

•0.4 

-0.1 

0.1 

0.4 

•0.1 

-0.6 

•0.3 

•0.6 

4.2 

•0.3 

0.3 

-0.3 

-0.3 

-0.2 
-0.2 
-0.7 

•0.2 
-0.4 
•0.1 

-0.2 
-0.3 
•0.7 
-0  6 

-0.4 
-0.3 
-0.3 
-0.1 

-0.5 
-0.2 

0.1 
-0.5 

0.2 

0.3 

0.0 

0.4 

■1.0 

0.1 
0.4 
0.3 
0.2 
0.1 


-0.3 

-0.8 

-0.3 

-0.3 

0.3 

-0.3 

0.9 

0.3 

0.1 

-0.3 

•0.2 

-0.1 

0.3 


0.2 

•0.3 

0.2 

0.5 

-0.2 

0.7 

0.2 

0.0 

0.0 

•4.3 

•0.2 

-0.2 

-0.3 

0.1 

0.0 

0.0 
-0.7 

0.0 

-0.3 
0.1 

0.0 
0.2 

-0.3 
-0.1 

-0.3 

-0.2 

-0.2 

0.0 

-0.1 
0.5 
0.0 
0.2 
0.0 

0.2 
0.1 
0.2 
0.9 

0.3 

-0.3 

0.2 

0.0 

0.3 


0.1 

-0.4 

0.0 

0.1 

-0.2 

-0.2 

-0.8 

-0.3 

0.2 

-0.2 

0.2 

0.4 

0.2 


6.8 
4.1 
5.3 
4.S 
4.7 
7.9 
5.8 
7.1 
8.7 
-0.3 

1.2 
1.2 
1.3 
SJ9 

2.6 
1.3 
1.2 

2.5 
0.9 
0.9 

10.0 
4.5 
2.5 
ZB 

0.9 
2.1 
1.0 
1.8 

2.7 

3.5 

10.8 

3.3 

7.4 

2.2 

-2.1 
4.0 
3.5 

2.5 
1.2 
2.8 
1.1 

1.7 


2.6 
5.4 

1.9 

4.1 

1.8 

-1.8 

-4.6 

-4.1 

4.1 

1.4 

5.5 

2.3 

5.7 


6.7 
4.0 
5.6 
5.0 
4.7 
7.8 
5.7 
6.8 
8.5 
-0.4 

1.3 
1.3 
12 
5.8 

2.6 
1.3 
1.3 

2.5 
1.0 
0.8 

9.7 
4.5 
2.5 
2.6 

0.9 
2.1 
1.0 
1.8 

2.8 
3.5 
10.5 
3.1 
7.2 

2.2 

-2.2 

4.0 

3.5 

2.5 
1.2 
2.8 
1.1 
1.7 


2.7 
5.4 
2.0 
5.8 

1.8 
-1.8 
4.8 
-4.2 
4.1 
1.4 
5.7 
6.9 
5.6 
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Table  I.- 


-IMPACT  Analysis  of  Final  Changes  For  FY  2004  Operating  Prospective  Payment  System — Continued 

(Perceni  changes  in  payments  per  case) 


Published 

new  wage 

data)* 


Corrected 

new  wage 

data* 


Published 

all  FY  2004 

changes '° 


Both 

Rural  Nooredassified  Hosprtals 

Other  Reclassified  Hosprtals  (Section  1886(D)(8)(B)) 


Corrected 

all  FY  2004 

changes '° 


*  This  column  displays  the  impact  of  updating  the  wage  index  with  wage  data  from  hospitals'  FY  2000  cost  reports. 

i^This  column  shows  changes  in  payn>ents  from  FY  2003  to  FY  2004.  It  incorporates  all  of  the  changes  displayed  in  columns  2,  3,  and  8  of 
the  final  rule  (the  changes  displayed  in  columns  4,  5,  and  6  are  included  in  column  8).  It  also  reflects  the  impact  of  the  FY  2004  update,  changes 
in  hosprtals  reclassification  status  in  FY  2004  compared  to  FY  2003,  and  the  difference  in  outlier  payments  from  FY  2003  to  FY  2004.  The  sum 
of  these  impacts  may  be  different  from  ffie  percentage  changes  shown  here  due  to  rounding  and  interactive  effect. 


48  On  page  45662.  in  Table  I— Impact 
Analysis  of  Final  Changes  for  FY  2004 
Operating  Prospective  Payment  System 
(Percent  of  Changes  in  Payments  per 
Case),  line  39  (All  Reclas.sified 
Hospitals— Standardized  Amount  Only), 
column  10  the  figure  '  -  4  6"  is 
corrected  to  read  "4.6". 

49.  On  page  45664.  bottom  half  of  the 
page. 

a.  First  column,  set;ond  full 
paragraph,  line  i:l,  the  figure 
"1.005522'   is  corrected  fo  read 
"1.00258H" 

b  Set  ond  column,  second  full 
paragraph,  lines  8  and  9,  the  figure    S 
4.4  million"  is  corrected  to  read  "2.2 
million",  and 

c.  Third  column,  first  partial 
paragraph,  line  1.  the  figure  '1.005522" 
is  corrected  to  read  "1.002588" 

50,  On  page  45670,  first  column   first 
paragraph,  fourth  bulleted  item 

a.  Line  4,  the  figure  1.0059"  is 
corrected  to  read  "1  0026";  and 

b  Line  5.  the  figure  ■0.9522"  is 
corrected  to  read  "0  952V'. 

III.  Waiver  of  Proposed  Rulemaking 
and  Delay  in  Effective  Date 

\Vt'  ortimdrilv  pii)ili-.h  a  notii  e  of 
prnpo>etl  ruK'nidkint;  iii  the  Federal 
Register  to  provide  d  period  for  public 
coniment  before  thf'  pruvisinns  of  a 
document  take  effect    Hnwcver.  we  can 
waive  this  procedure,  if  we  find  good 
cause  that  notice  and  comment 
procedure  is  impracticable 
unnff>'ssar\'.  or  ( mitrarv  to  the  public 
intf'fest  and  incorporate  a  statemnnt  of 
the  finding  and  the  reasons  for  it  into 
the  iiotic  e  issued.  We  can  also  waive  the 
.U)-(iav  delayed  effective  date  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
55J(d))  when  there  is  good  cause  to  do 
so  and  we  publish  in  the  rule  <in 
explanation  of  our  good  cause 

In  this  document,  we  are  c(jrrecting  an 
error  related  to  our  discussion  of  DRG 
525.  and  the  assignment  of  procedure 
code  37.62.  In  light  of  the  muc:h  lower 


charges  associated  with  code  37.62,  we 
are  removing  all  cases  with  code  37.62 
from  DRCi  525  and  reassigning  them  to 
DRGs  104  and  105.  This  correction  is 
ne<:essarv  to  ensure  adecjuate  payment 
for  this  procedure  and  for  the  other 
procedures  that  will  continue  to  be 
assigned  to  DRCi  525.  Especially  because 
these  are  frequently  life-saving 
procedures,  it  is  important  that  the 
Medicare  payment  amount  better  ren(K;t 
hospitals'  true  costs  in  performing  these 
procedures   We  are  concerned  that, 
without  this  correction,  payments  for 
the  other  pn)c:ediires  in  DKC  525. 
particularh  procedure  code  37.66,  will 
be  inadet}uate.  As  a  result.  Medicare 
beneficiaries'  access  to  these  important 
pro(  edures  could  be  limited. 
Accordingly,  we  believe  there  is  a 
compelling  public  intends!  to  waive 
notice  and  comment  rulemaking,  as  well 
as  the  30-day  delay  in  effective  date,  for 
this  correction. 

We  also  find  it  unnecessary  to 
unciertake  notice  and  comment 
rulemaking  with  respect  to  the  other 
corrections  contained  in  this  document 
because  the  remainder  of  this  docjument 
merely  provides  technic:al  corrections  to 
the  fin.il  rule   We  are  merely  c;orre(  ting 
computational  or  tec:hnic:al  errors  and 
making  a  variety  of  typographical  and 
grammatical  correc:tions.  We  are  not 
making  changes  to  payment 
rnethodologv  or  payment  policv.  For 
example,  our  i:haiiges  to  the  hospital 
wage  inde.x  and  budget  neutrality  factor 
are  based  upon  i  omputatioiial 
methodologies  for  whit  h  we  previously 
provideci  notic:e  and  received 
(  omments  By  correcting  these  data  we 
are  not  announc  ing  new  c;omputati(mal 
methodologies,  but  mert^ly  ensuring  that 
the  data  used  in  the  c;alculations  are 
correct.  Similarly,  our  changes  to  the 
add-on  paviiient  for  InFUSE  mc^rely 
in(  orporate  the  i  orrect  data  into  our 
previously  published  methodologies  for 
cal(  iilatiiig  add-on  payments.  Thus. 
becau.se  the  public  has  already  had  the 


opportunity  to  comment  on  the  payment 
methodology  used  in  IPPS,  additional 
comment  would  be  unnecessary. 

In  addition,  we  believe  it  is 
impracticable  at  this  point  in  time  to 
solicit  additional  comments  or  to  delay 
the  effective  date  of  these  corrections 
beyond  October  1,  2003.  The  Social 
Security  Act.  in  section  1886(d)(3). 
requires  a  national  adjusted  DRG 
prospective  payment  rate  to  be  in  place 
at  the  beginning  of  the  fiscal  year. 
Because  the  fiscal  year  begins  on 
October  1.  2003,  it  is  imperative  that  we 
ensure  that  the  correct  rates  are  in  place 
by  October  1.  2003,  and  it  would  not 
have  been  possible  to  publish  a  notice 
and  receive  comments  on  it  in  the  brief 
period  of  time  between  discovering  our 
errors  and  the  October  1 ,  2003  effective 
date  for  the  updated  IPPS  rates. 

Finally,  we  believe  that  engaging  in 
notice  and  comment  prior  to  making 
these  correc;tions  or  delaying  the 
effective  date  beyond  October  1,  2003 
would  be  contrary  to  the  public  interest. 
As  a  matter  of  good  public  policy,  the 
rates  used  in  the  IPPS  should  not  be 
based  on  miscalculations  or 
inappropriate  data.  The  public  interest 
is  served  by  ensuring  that  the  rates  used 
in  the  IPPS  arc^  correct.  Thus,  it  would 
be  contrary  to  the  public  interest  to 
delay  implementing  such  corrected  rates 
in  order  either  to  engage  in  notice  and 
comment  rulemaking  or  to  provide  for  a 
JO-day  delay  in  effective  date. 
Therefore,  we  find  good  cause  to  waive 
notic:e  and  comment  procedures,  as  well 
as  the  30-day  delay  in  effective  date. 

(Catalog  (jf  Federal  Domestic,  Assistance 
Program  No.  9.3.773.  Medic:arB — Hospital 
Insurance;  and  Program  No.  93.774. 
Medicare — Supplementary  Medical 
lnsiirdn(;t;  Program) 

Ddteri:  Sepember  30,  2003. 
Ann  C.  Agnew. 

Exi'tutive  Secretary  to  the  Department 
iPR  Doc.  03-25192  Filed  9-30-03;  3  27  pm] 
BILUNG  CODE  A^20-0^-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230,  239,  270,  and  274 

[Raiease  Nos.  33-6294;  34-48558;  IC- 
26195;  File  No.  S7-1 7-02] 

RIN3235-AH19 

Amendments  to  Investment  Company 
Advertising  Rules 

AGENCY:  Securities  <ind  Exchaiioe 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Securities  and  Exchange 
Commission  is  adopting  rule  and  form 
amendments  under  the  Securities  Act  of 

1933,  the  Securities  Exchange  .Act  of 

1934,  and  the  Investment  Company  Act 
of  1940  that  require  enhanced 
disclosure  in  investment  company 
advertisements  and  that  are  designed  to 
encourage  advertisements  that  convey 
balanced  information  to  prospective 
investors,  particularlv  with  respect  to 
past  performance  The  amendments  also 
implement  section  24(g)  of  the 
Investment  Company  Act  by  permitting 
the  use  of  a  prospectus  under  section 
10(b)  of  the  Securities  Act  with  respect 
to  securities  issued  by  an  investment 
company  that  includes  information  the 
substance  of  which  is  not  included  in 
the  investment  company's  statutory 
prospectus 

DATES:  Effective  Date  November  15, 
2003. 

Compliance  Dates:  See  section  11. F.  of 
this  release  for  information  on 
compliance  dates 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  P  Kaiser,  Special  Counsel. 
David  S.  Schwartz,  Senior  Counsel,  or 
Keith  E.  Carpenter,  Senior  Spec:ial 
Counsel,  at  (202)  94^-0721.  Office  of 
Disclosure  Regulation,  Division  of 
Investment  Management.  Securities  and 
Exchange  Commission.  450  ,Sth  Street, 
NW.,  Washington,  DC  20549-0506. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
("Commission")  is  adopting 
amendments  to  rule  134  [17  CFR 
230,134].  rule  156  (17  CFR  230  1561, 
and  rule  482  (17  CFR  230.482]  under  the 
Securities  Act  of  1933  [15  U.S.C.  77a  et 
seq]  ("Securities  Act")  and  rule  34b-l 
[17CFR270.34b-l|  under  the 
Investment  Companv  .-Kct  of  1940  (15 
use.  80a-l  et  seq  |  ("Investment 
Company  Act").  The  Commission  also  is 
adopting  technical  amendments  to  Form 
N-IA  [17  CFR  239. 15A  and  274 .llAl. 
Form  N-J  [17  CFR  239.17a  and 
274. lib],  Form  N-4  [17  CFR  239.17b 
and  274.11c],  and  Form  N-6  (17  CFR 
239.17c  and  274. lid],  registration  forms 


used  by  investment  companies  to 
register  under  the  investment  Company 
Act  and  to  offer  their  securities  under 
the  .Securities  Act. 
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I.  Introduction  and  Background 

Like  most  issuers  of  securities,  when 
an  investment  lompany  ("fund")  offers 
its  shares  to  the  public,  its  promotional 
efforts  become  subject  to  the  advertising 
restrictions  of  the  Securities  Act. 
Congress  imposed  these  restrictions  so 
that  investors  would  base  their 
investment  decisions  on  the  full 
disclosures  contained  in  the  "statutory 
prospectus,"  which  (](uigress  intended 
to  be  the  primary  selling  document.' 
The  advertising  restrictions  of  the 
Securities  Act  cause  spec:ial  problems 
for  many  investment  ccjmpanies, 
particularly  for  open-end  management 
investment  companies  ("mutual  funds") 
and  other  investment  companies  that 
continuously  offer  and  sell  their  shares.'' 


'  "Statutory  prospectus"  refers  to  the  full 
prospectus  required  by  section  10(a|  of  the 
Securities  Act    15  V  S  C   77|(a) 

An  open-end  management  investment  (  ompanv 
IS  an  investment  company  other  than  a  unit 
inyestment  trust  or  face-amount  c  ertificate 
company,  that  offers  for  sale  or  has  outstanding  anv 
redeemable  se<~uritv  of  which  it  is  the  issuer 
Sections  4  and  5(a)(1)  ot  the  investment  Company 
Act  !15  CSC,  80a-4  ami  8l)d-.^(a)(  1 II   Mutual  funds 
typically  offer  and  sell  their  shart-s  continuously  to 
prOyide  an  ongoing  flow  ot  i.apital  into  their 
portfolios  and  to  enable  them  to  meet  redemption 
requests  from  their  shareholders 

A  unit  mvestraeiil  trust  (    t  IT'  I  is    an  investment 
company  which  (A)  is  iirganize<l  under  a  trust 
indenture,  contract  of  custodianship  or  agency,  or 
similar  instrument,  (B)  lioes  not  haye  a  txjard  of 
directors,  and  [V.\  issues  onlv  redeemable  securities, 
each  of  which  represents  an  undivided  interest  in 
a  unit  of  specified  securities,  but  does  not  include 
a  voting  trust     .Section  4(2)  of  the  Investment 
Company  Act  |15  f'.S  C  80a-4IJ)|   1  ITs  typically 
have  active  secondary  markets  in  which  the  trusts' 
sponsors  are  continuously  purchasing  and  selling 
the  trusts'  units. 

A  face-amount  (:ertiri<::ate  is  a  security  tJial 
obligates  llie  issuer  to  pay  a  slated  (or  determinable) 
amount  on  a  fixed  (or  determinable)  date  or  series 


For  these  funds,  the  advertising 
restrictions  apply  continuously  because 
the  offering  process,  in  effect,  is 
continuous. 

In  recognition  of  these  problems,  the 
Commission  has  adopted  special 
advertising  rules  for  investment 
companies.  The  most  important  of  these 
is  rule  482  under  the  Securities  Act, 
which  permits  investment  companies  to 
advertise  investment  performance  data, 
as  well  as  other  information. '  Rule  482 
advertisements  are  "prospectuses" 
under  section  10(b)  of  the  Securities  Act 
(so-called  "omitting  prospectuses")," 
which  means  that,  historically,  they 
could  only  contain  information  the 
"substance  of  which"  is  included  in  the 
statutory  prospectus."^ 

In  the  National  Securities  Markets 
Improvement  Act  of  1996  ("NSMIA"), 
Congress  amended  the  Investment 
Company  Act  to  permit,  subject  to  rules 
adopted  by  the  Commission,  the  use  of 
prospectuses  under  section  10(b)  of  the 
Securities  Act  that  include  information 
the  substance  of  which  is  not  included 
in  the  statutory  prospectus.^  In  May 
2002,  we  issued  a  release  proposing  to 
amend  rule  482  and  make  other  related 
rule  and  form  changes  to  implement  this 
provision  of  the  legislation  (the 
"Proposing  Release").^ 

At  the  same  time,  we  proposed  other 
amendments  to  the  fund  advertising 
rules  to  reinforce  antifraud  protections 
and  encourage  the  provision  of 
information  to  investors  that  is  more 
balanced  and  informative,  particularly 
in  the  area  of  investment  performance. 
These  proposed  amendments  addressed 
our  concern  that  some  funds,  when 
advertising  their  performance,  may 
resort  to  techniques  that  create 
unrealistic  investor  expectations  or  may 
mislead  potential  investors.  These 
concerns  arose  during  1999  and  2000 
when  many  funds  experienced 
extraordinary  performance  and  engaged 
in  advertising  campaigns  focusing  on 
past  performance."  In  recent  months, 


of  dates  more  than  twenty-four  mont.hs  after  the 
date  of  issuance  Section  2(a)(15)  of  the  Investment 
Company  ,Act  (15  CSC  80a-2(a)il5)l  A  face- 
amount  certificate  company  is  an  inyestment 
:  ompany  that  ergages  or  proposes  to  engage  in  the 
business  of  issuing  certain  face-amount  certificates. 
Section  4(11  of  the  Investment  t^ompanv  Act  |15 
CSC.  80a^(l)| 

'17  CFR  230  482 

■•ISCS.C.  77t(b). 

^Current  17  CFR  230  482(a)(2) 

"National  .Securities  Markets  Improvement  .Act  of 
1996.  Pub   L  .No    104-290.  110  Stat    3416.3428. 
Section  204 

"  Investment  Company  .Act  Release  No  25575 
(May  17.  200'.)  (67  FR  36712  (May  24,  2002)] 
(Proposing  Release  ") 

"  See  Proposing  Release,  supra  note  7.  67  FR  at 
36713  nn.  8  and  9  and  accompanying  text 
(discussion  regarding  funds'  advertising  during 
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following  improved  market 
performance,  commentators  have 
already  noted  an  increase  in 
advertisements  highlighting  favorable 
short-term  performance  and  have 
expressed  concern  about  this  practice.^ 
The  Commission  received  29  comment 
letters  on  the  proposal.  Commenters 
generally  supported  the  proposal,  but 
also  suggested  revisions  in  certain 
areas.'"  Today,  the  Commission  is 
adopting  these  proposed  amendments, 
with  certain  modifications  as  described 
below  to  address  the  suggestions  of  the 
commenters. 

II.  Discussion 

A.  Eliminating  the  "Substance  of 
Which"  Requirement  From  Rule  482 
and  Rescinding  Rule  134  for  Funds 

We  are  adopting,  as  proposed,  the 
amendment  removing  the  requirement 
that  a  rule  482  advertisement  contain 
only  information  the  "substance  of 
which"  is  included  in  the  statutory 
prospectus."  This  amendment 
implements  section  24(g)  of  the 
Investment  Company  Act,  added  by 
NSMIA,  which  directs  the  Commission 
to  adopt  rules  or  regulations  that  permit 
registered  investment  companies  to  use 
prospectuses  that  (i)  include 
information  the  substance  of  which  is 
not  included  in  the  statutory 
prospectus,  and  (ii)  are  deemed  to  be 
permitted  by  section  10(b)  of  the 
Securities  Act.'^  Eliminating  this 


1999  and  2000  focused  on  extraordinary 
performance). 

"  See  Kimberly  Weisul,  Mutual  Fund  Ads:  Reader 
Beware,  Business  Week,  September  15,  2003,  at  44: 
Suzanne  McCoy,  Performance  Ads  Return  in  Q2  as 
Spending  Drops  (August  12,  2003)  http:// 
www.ignites.com;  Gregg  Wolper,  Buy  this  Fund — 
It's  Had  a  Great  Week!,  Momlngstar  Online,  July  15, 
2003.  available  at  http://news.momingstar.com/ 
doc/document/print/l,3651,93809,00.html. 

' "  The  comment  letters  and  a  summary  of  the 
comments  are  available  for  public  inspection  and 
copying  in  the  Commission's  Public  Reference 
Room.  450  5th  Street,  NW.,  Washington,  DC  2054»- 
0102.  Public  comments  submitted  electronically 
and  the  comment  summary  are  also  available  on  the 
Commission's  Internet  Web  site  [http:// 
www.sec.gov). 

"  The  "substance  of  which"  requirement  is 
presently  contained  in  current  rule  482(a)(2)  [17 
CFR  230.482(a)(2)l.  We  are  also  revising  the 
language  in  the  note  to  current  paragraph  (a)(3)  of 
rule  482.  which  states  that  "[t)he  fact  that  the 
statements  included  in  the  advertisement  are 
included  in  the  section  10(a>'prospectus  does  not 
relieve  the  issuer,  underwriter,  or  dealer  of  the 
obligation  to  ensure  that  the  advertisement  is  not 
false  or  misleading."  |17  CFR  230.482(a)(3)l.  The 
removal  of  the  "substance  of  which"  requirement 
makes  the  reference  to  the  section  10(a)  prospectus 
unnecessary.  The  revised  language  of  this  note  is 
incorporated  into  the  note  to  newly  adopted 
paragraph  (a)  of  rule  482  [17  CFR  230.482(a)l.  See 
Section  II.B.,  "Applicability  of  Antifraud  Provisions 
to  Fund  Advertising."  infra. 

'-15  use.  80a-24(g).  See  also  S.  Rep.  No.  293. 
104th  Cong..  2d  Sess.  8  (1996)  (stating  that  the  "bill 


requirement  will  permit  investment 
companies  to  include  up-to-date 
information  in  rule  482  advertisements, 
such  as  information  about  current 
economic  conditions  that  normally 
would  not  be  included  in  a  fund's 
prospectus.  The  amendment  also  will 
permit  funds  to  eliminate  certain 
information  from  the  statutory 
prospectus,  such  as  boilerplate 
disclosure  about  the  methods  used  to 
calculate  performance  in  fimd 
advertising,  that  clutters  the  statutory 
prospectus  and  obscures  other 
important  information.  As  a  result, 
investors  should  receive  better,  more 
understandable,  and  more  timely 
information  in  both  the  statutory 
prospectus  and  fimd  advertisements.  In 
addition,  the  costs  of  regulatory 
compliance  should  be  reduced  for  fluids 
and,  ultimately,  for  investors. 

Elimination  of  the  "substance  of 
which"  requirement  from  rule  482 
should  not  diminish  investor  protection. 
The  "substance  of  which"  requirement 
is  a  technical  requirement  that  does  not, 
in  itself,  prevent  misleading  statements 
because  it  does  not  require  an 
advertisement  to  use  the  same  words  as 
the  statutory  prospectus  or  prohibit  the 
use  of  advertising  techniques  that  are 
not  included  in  the  statutory 
prospectus."  Importantly,  rule  482 
advertisements,  as  "prospectuses,"  will 
remain  subject  to  liability  imder  section 
12j[a)(2)  of  the  Securities  Act  and  the 
cintifraud  provisions  of  the  federal 
securities  laws.  Also,  rule  482 
advertisements,  as  section  10(b) 
prospectuses  under  the  Securities  Act, 
are  subject  to  the  summary  suspension 
provisions  of  section  10(b),  which 
permit  the  Commission  to  suspend  the 
use  of  a  materially  false  or  misleading 
prospectus.'''  In  addition,  fimd 
advertising  materials  must  continue  to 
be  filed  with  NASD  Regulation,  Inc. 
("NASDR")  or  the  Commission,  and 
NASDR  rules  relating  to  fund 
advertising  will  continue  to  apply. '^ 


improves  fund  advertising  by  giving  the 
Commission  express  authority  to  create  a  new 
investment  company  'advertising  prospectus'  "). 

'■•See  Investment  Companv  Act  Release  No.  9811 
(June  8.  1977)  [42  FR  30379,  30380  (June  14,  1977)] 
("1977  Advertising  Proposing  Release")  (proposing 
rule  434d,  subsequently  renumbered  as  rule  482). 

'MSU.S.C.  77j(b). 

'5  Section  24(b)  of  the  Investment  Company  Act 
(15  U.S.C.  80a-24(b)]  requires  the  filmg  with  the 
Commission  of  "any  advertisement,  pamphlet, 
circular,  form  letter,  or  other  sales  literature  "  for 
any  registered  investment  company  other  than  a 
closed-end  fund.  Rule  24b-3  under  the  Investment 
Company  Act  [17  CFR  270.24b-3l  relieves  funds  of 
the  obligation  to  file  advertisements  and  other  sales 
materials  with  the  Commission  if  those  materials 
are  filed  with  NASDR. 

Members  of  the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  also  must  comply  with  rule 


Finally,  we  are  adopting  additional 
amendments  to  rule  482  to  reinforce 
antifraud  protections,  particularly  in  the 
area  of  fund  performance. '^ 

We  are  using  our  exemptive  authority 
under  the  Securities  Act  to  eliminate  the 
"substance  ofivhich"  requirement  from 
rule  482  for  the  securities  of  business 
development  companies  ("BDCs")  as 
well  as  registered  investment 
companies.*^  Currently,  BDCs  and 
registered  investment  companies  are 
treated  similarly  under  rule  482.  We 
believe  that  it  is  appropriate  to  extend 
the  benefits  that  would  result  from 
elimination  of  the  "substance  of  which" 
requirement  to  BDCs,  given  that 
elimination  of  this  requirement  should 
not  diminish  investor  protection.  We 
note,  however,  that  BDCs,  unlike  mutual 
funds,  do  not  continuously  offer  and 
sell  their  shares  and  do  not  make 
extensive  use  of  advertisements. 

We  are  also  adopting  amendments 
removing  the  provisions  of  rule  134  that 
apply  specifically  to  funds  and  are 
excluding  both  registered  investment 
companies  and  business  development 
companies  from  relying  on  rule  134.'^ 
We  believe  that,  with  the  elimination  of 
the  "substance  of  which"  requirement 
from  rule  482,  funds  will  no  longer  need 
to  rely  on  rule  134.  Rule  134  will  remain 
available  to  other  issuers.  We  have  made 
technical  modifications  to  our  proposed 
amendments  to  rule  134  in  order  to 
retain  the  existing  introductory  text  of 
rule  134  for  these  issuers. '^  Rule  482.  as 
amended,  will  provide  funds  with 
sufficient  flexibility  to  discuss  topics, 
such  as  current  economic  conditions, 
that  are  ciurently  discussed  in  rule  134 
advertisements  but  generally  not  in  the 
statutory  prospectus.  We  believe  that 
investor  protection  will  be  increased  if 
fund  advertisements  including  this 


2210  of  the  NASD  Conduct  Rules  when  sponsoring 
fund  advertisements.  Rule  2210  outlines  general 
standards  for  what  may  constitute  misleading  fund 
advertising  and  specific  requirements  for 
advertising  communications.  Rules  2210(d)(1)  and 
(2)  of  the  NASD  Conduct  Rules. 

'^  See  discussion  in  Section  II.B.,  "Applicability 
of  Antifraud  Provisions  to  Fund  Advertising.  "  and 
Section  Il.C  ,  "Enhanced  Disclosure  Under  Rule 
482.  "  infra 

'"Section  28  of  the  Securities  Ad  [15  U.S.C.  77z- 
3).  Business  development  companies  are  a  categor\' 
of  closed-end  investment  companies  that  are  not 
required  to  register  under  the  Investment  Company 
Act.  Sec  section  2(a)(48)  of  the  Investment 
Company  Act  [15  U.S.C  80a-2(a)(4E)j  (defining 
"business  development  company  ") 

'»  17  CFR  230  134  Rule  134.  in  contrast  to  rule 
482.  is  a  content-based  rule  that  specifies  certain 
categories  of  information  that  a  fund  may  advertise. 
Currently,  funds  may  advertise  a  broad  range  of 
information  under  rule  134,  other  than  performance 
information.  See  Proposing  Release,  supra  note  7. 
67FRat  36714. 

'"See  17  CFR  230.134(e)  (registered  investment 
companies  and  business  development  companies 
excluded  from  rule  134). 
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information  are  subject  to  rule  482  and, 
as  a  result,  to  liability  under  section 
12(a)(2)  of  the  Securities  Act.-" 

A  number  of  commenters  opposed  the 
elimination  of  funds  ability  to  relv  on 
rule  134,  objecting  to  the  application  of 
the  more  stringent  liability  standard 
under  section  12(a)(2)  of  the  Securities 
.\ct  to  fund  advertisements  that  have  in 
the  past  fallen  within  the  scope  of  rule 
134  Commenters  argued  that  the 
limitations  on  the  type  of  information 
that  may  be  included  in  rule  134 
advertisements  provide  sufficient 
protection  against  fraud  or  misleading 
statements  so  that  the  more  rigorous 
liability  standard  under  section  12(a)(2) 
is  not  necessary.  In  addition,  they 
argued  that,  in  the  absence  of  evidence 
of  significant  abuse,  there  is  no  reason 
to  eliminate  funds'  ability  to  relv  on  rule 
134  and  impose  the  burden  of  increased 
liability. 

We  are  not  persuaded  by  these 
comments  because  we  believe  that  the 
standard  of  liability  that  attaches  to  a 
fund  advertisement  should  not  depend 
on  the  content  of  the  advertisement.  Nor 
do  we  believe  that  exactly  the  same 
content  should  be  subject  to  different 
liability  standards  depending  on 
whether  that  content  is  included  in  a 
rule  134  advertisement  or  a  rule  482 
advertisement.  Assuming  that 
commenters  are  correct  that  the 
limitations  on  the  tvpe  of  information 
that  may  be  included  in  rule  134 
advertisements  provide  protection 
against  fraud,  then  it  should  not  be 
problematic  to  applv  a  more  ritJori)u> 
liability  stanaard  to  this  information 
Further,  our  elimination  of  funds' 


■   Because  a  rule  48i  ddverti.s«inent  is  d 
prosptH;tu.s  under  section  10(bl  of  the  Securities 
.\ct.  a  rule  482  advertisement  is  subject  to  section 
1  J|a)(2)  of  the  .Seturities  Act  [15  US  C  77l|a)(2ll. 
whu  h  imposes  liabihtv  for  matenaliv  false  or 
misleading  statements  in  a  prospectus  or  oral 
comrauniration.  subiect  to  a  reasonable  care 
defense  .\n  action  under  section  12(a)(2)  does  not 
require  proof  of  scienter  1/  e  .  an  intent  to  defraud 
investors),  e  g  .  Wigand  v  FloTek.  Inc  .  609  F  2d 
102H.  1034  (2d  Cir  :979).  or  investor  reliance  on 
^  misleading  statement  or  omission,  e.g.. 
MidAmenca  Ffd  S  &  L  Assoc  v  Shearson/ 
American  Express.  Inc  .  886  F  2d  1249,  1256  (10th 
Cir  1989);  Sanders  v  [ohn  Muveen  Ir  Co  .  619  F  2d 
1222.  1225  (7th  Cir  19801.  cert  denied.  450  t'  S 
1  no5  ( 1 98 1 1  In  contrast .  antifraud  claims  by 
investors  under  section  10(b)  of  the  Securities 
Exchange  .\c\  of  1934  (  •Exchange  Act  ■)  (15  U.S.C. 
78|(b)!  re(juire  proof  of  scienter  and  investor 
reliance  I  nder  either  t>-pe  of  claim,  however,  the 
plaintiff  must  establish  thai  the  misrepresentation 
or  imiissiun  is  material  Rule  134  advertisements  are 
sub|e<i  to  the  antifraud  provisions  under  the 
Feiieral  se<:urities  laws  but  do  not  create  liability 
under  section  12(a)(2)  of  the  Secunties  Act  because 
rule  134  advenisements  are  not  considered 
"prnspectu>es     Rule  134  was  adopted  under 
se<lii)n  2(.J)(  lOKbl  of  the  Securities  Act  (15  U.S.C. 
77b(all  lOKbll.  which  excepts  certain 
communu  ations  from  the  definition  of 
"prospectus.  " 


ability  to  rely  on  rule  134  is  not 
intended  to  address  significant  past 
abuses,  hut  to  help  to  prevent  false  and 
misleading  advertisements  in  the  future. 
Finally,  excluding  investment 
cicmipanies  from  rule  134  is  consistent 
with  the  glial  of  regulatory 
simplification.  With  the  elimination  of 
the  "substance  of  which"  requirement 
from  rule  482,  any  advertisement  that 
could  be  presented  under  rule  134  may 
also  be  presented  under  rule  482.  The 
elimination  of  funds'  ability  to  rely  on 
rule  134  will  eliminate  unnecessary 
complexity  in  the  regulation  of  fund 
advertising. 

B  Applicability  of  Antifraud  Provisions 
to  Fund  Advertising 

We  are  adopting,  with  modifications 
suggested  by  the  cimimenters, 
amendments  to  the  fund  advertising 
rules  that  are  intended  to  reemphasize 
that  fund  advertisements  are  subject  to 
the  antifraud  provisions  of  the  federal 
securities  laws.  When  we  initially 
proposed  rule  482  in  1977,  we  indicated 
that  rule  482  advertisements  would  be 
subject  to  section  12(a)(2)  of  the 
Securities  Act  and  the  antifraud 
provisions  of  the  federal  securities 
laws.-'  Since  then,  we  have  reiterated 
that  compliance  with  the  "four  corners" 
of  rule  482  does  not  alter  the  fact  that 
funds,  underwriters,  and  dealers  are 
subject  to  the  antifraud  provisions  of  the 
federal  securities  laws  with  respect  to 
fund  advertisements.'-' 

Tfi  emphasize  this  principle,  we  are 
adding  a  note  to  newlv  adopted 
paragraph  (a)  of  rule  482  that  states  that 
an  advertisement  that  complies  with 
rule  482  does  not  relieve  the  fund, 
underwriter,  or  dealer  of  anv  obligations 
with  respect  to  the  advertisement  under 


-'  1977  Advertising  Proposing  Release,  supra 
note,  42  PR  at  30380. 

--Investment  Company  Act  Release  No   16245 
(Feb   2,  19H8)  |53  FR  3868.  3878  n   51  (Feb   10. 
1988)1   .See  also  Investment  Companv  Act  Release 
No   24832  llan    18,  2001)  |66  FR  9002.  4008  (Feb 
5.  2001)1  (compliance  with  rule  482  is  not  a  safe 
harbor  from  antifraud  liability).  Investment 
Companv  Art  Release  N(j    15315  (Sept    17.  1986) 
|51  FR  14,184   34391  (Sept   26.  1986)|  (in  proposing 
amendments  to  rule  482  to  re<|uire  the  inclusion  of 
a  legend  on  advertisements.  Commission  staled  that 
it  was  "not  suggesting  that  the  legend  information 
contains  all  the  materidl  uilnrmalion  necessary  to 
prevent  an  ad  from  being  misleading     .     land)  th;ii 
whoever  sponsors  the  ad,  be  it  the  fund,  the 
underwriter,  or  the  dealer,  bears  the  primarv 
responsibility  for  assuring  that  the  ail  is  not  false 
or  misleading  "):  1977  j-Xdvertising  l'riij)(jsiiia 
Release,  supra  note,  42  FR  at  3()3«()  (advertisements 
made  pursuant  to  rule  434d  (subsequent  1\ 
renumbered  as  rule  482)  would  be  sub|H(  i  in  the 
antifraud  provisions  of  the  sec  unties  laws).  In  Ihf 
Matter  of  The  Drevfus  Corponilion  and  Mn  hael  L 
Schonberg,  Investment  .Advisers  .Act  Release  No. 
1870  (May  10.  2000)  (advertisements  that  comply 
with  rule  482  are  sub)ect  to  the  general  antifraud 
provisions  of  the  securities  laws). 


the  antifraud  provisions  of  the  federal 
securities  laws.  We  also  are  adding  a 
similar  note  to  the  introductory 
paragraph  of  rule  34b-l  under  the 
Investment  Company  Act  with  respect 
to  supplemental  sales  literature.  These 
notes  include  cross-references  to  rule 
156  under  the  Securities  Act,  which 
provides  guidance  about  the  factors  to 
be  weighed  in  determining  whether 
statements,  representations, 
illustrations,  and  descriptions  contained 
in  fund  advertisements  and  sales 
literature  are  misleading.^ ' 

As  proposed,  the  language  of  the 
notes  to  rules  482  and  34b-l  would 
have  stated  that  compliance  with  the 
rules  does  not  relieve  the  fund, 
underwriter,  or  dealer  of  the  obligation 
to  "ensure"  that  the  advertisement  is 
not  false  or  misleading.  One  commenter 
objected  to  the  use  of  the  term  "ensure," 
stating  that  it  could  potentially  expand 
the  responsibility  of  funds, 
underwriters,  and  dealers  because  it 
might  imply  that  they  are  guarantors  of 
the  accuracy  of  statements  contained  in 
advertisements.  Our  proposal 
incorporated  language,  including  the 
term  "ensure,"  similar  to  that  used  in  an 
existing  note  to  paragraph  (a)(3)  of  rule 
482,  and  we  did  not  intend  to  alter 
existing  standards  of  liability.  •^■'  In  order 
to  address  the  commenter's  concern, 
however,  we  have  revised  the  language 
of  the  note  to  remove  the  term  "ensure" 
and  clarify  that  compliance  with  rules 
482  and  34b-l  does  not  relieve  the 
fund,  underwriter,  or  dealer  of  any 
obligations  with  respect  to  the 
advertisement  under  the  antifraud 
provisions  of  the  federal  securities  laws. 
■This  change  is  intended  to  clarify  that 
the  scope  of  a  fund's,  underwriter's,  or 
dealer's  obligations  under  the  antifraud 
provisions  is  drawn  from  the  federal 
securities  law's  and  relevant  precedents 
and  not  from  the  language  of  rule  482 
tjr  34b— 1  itself. 

Two  commenters  urged  the 
Commission  to  confirm  in  the  adopting 
release  that,  notwithstanding  the  note  to 
rule  482(a),  performance  information  in 
a  rule  482  advertisement  (as  opposed  to 
other  disclosures  included  in  the 
advertisement)  will  not  be  deemed  to  be 
false  or  misleading  if  it  (i)  is  computed 
in  accordance  with  the  methodology 
required  by  the  rule;  and  (ii)  complies 
with  the  currentness  requirements  of  the 
rule.  We  disagree  with  this  position.  An 
advertisement  that  complies  with  rule 


17  CFR  2.30  156 
'Note  tu  current  rule  4H2(a)(3l  [17  CFR 
2  30  482(a)(3)l  (The  lad  that  the  statements 
included  in  the  advertisement  are  included  in  the 
sectinn  10(al  prospectus  does  not  relieve  the  issuer, 
underwriter,  or  dealer  of  the  obligation  to  ensure 
that  the  advertisement  is  not  false  or  misleading  ") 
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482  will  be  deemed  to  be  an  "omitting 
prospectus"  under  section  10(b)  of  the 
Securities  Act  for  the  purposes  of 
section  5(b)(1)  of  the  Securities  Act." 
Rule  482,  however,  is  not  a  safe  harbor 
from  antifraud  liability  for  any 
information  included  in  a  rule  482 
advertisement,  including  performance 
information  complying  with  the 
requirements  of  the  rule. 

In  addition,  we  are  amending  rule  156 
to  provide  further  guidance  regarding 
the  factors  to  be  weighed  in  considering 
whether  a  statement  involving  a 
material  fact  in  investment  company 
sales  materials  is  or  might  be 
misleading.  As  discussed  in  the 
Proposing  Release,  we  are  concerned 
that  the  advertisement  of  past 
performance  without  an  adequate 
explanation  of  other  facts  may  create 
unrealistic  investor  expectations  or  even 
mislead  potential  investors. ^^  For  that 
reason,  we  are  modifying  the  language 
of  rule  1 56  to  state  more  explicitly  that 
portrayals  of  past  income,  gain,  or 
growth  of  assets  may  be  misleading 
where  the  portrayals  omit  explanations, 
qualifications,  limitations,  or  other 
statements  necessary  or  appropriate  to 
make  these  portrayals  of  past 
performance  not  misleading.^^  This 
language  is  intended  to  address  our 
concerns  with  fund  performance 
advertisements  that  do  not  provide 
adequate  disclosure:  (i)  Of  unusual 
circumstances  that  have  contributed  to 
fund  performance;  (ii)  that  more  current 
performance  may  be  lower  than 
advertised  performance;  or  (iii)  that 
would  permit  an  investor  to  evaluate  the 
significance  of  performance  that  is 
based  on  selective  dates. -^  We  remind 
funds  and  their  underwriters  and 
dealers,  however,  that  this  language 
would  address  other  circumstemces  that 


-  ■  Section  5(b)(1)  of  the  Securities  Act  [IS  U.S.C. 
77e(b)(l  II  makes  it  unlawful  to  use  interstate 
commerce  to  transmit  any  prospectus  relating  to  a 
security  with  respect  to  which  a  registration 
statement  has  been  filed  unless  the  prospectus 
meets  the  requirements  of  section  10  of  the 
Securities  Act.  Section  10(b)  of  the  Securities  Act 
[15  use.  77i(b)l  permits  the  Commission  to  adopt 
rules  that  provide  for  a  prospectus  that  "omits  in 
part"  or  "summarizes"  information  contained  in  the 
statutory  prospectus.  Rule  482  was  adopted  under 
the  authority  of  section  10(b)  of  the  Securities  Act. 

-'  Sep  Proposing  Release,  supra  note  7,  at  Section 
I.B..  'Performance  Advertising  Practices,"  67  FRat 
36715-16. 

•^    17CFR230.156(b)(2)(i);C/.  17CFR 
230  15G|b)(l)(ii)  ("A  statement  could  be  misleading 
because  of  *   *   *  [tlhe  absence  of  explanations, 
qualifications,  limitations  or  other  statements 
necessary  or  appropriate  to  make  such  statement 
not  misleading  *    *   •  "). 

•'"  See  Proposing  Release,  supra  note  7,  67  FR  at 
3671.5-16  (discussing  concerns  about  lack  of 
disclosure  relating  to  unusual  circumstances 
contributing  to  fund  performance,  currentness  of 
performance  information,  and  selective  use  of 
performance  figures). 


we  have  not  specifically  enumerated 
and  that  each  fund,  and  its  underwriters 
and  dealers,  is  responsible  for  analyzing 
the  facts  and  circumstances  concerning 
its  advertisements  and  determining 
whether  its  advertisements  may  be 
misleading. 

C.  Enhanced  Disclosure  Under  Rule  482 

We  are  adopting,  with  modifications 
to  address  commenters"  concerns, 
additional  amendments  to  rule  482  that 
will  require  enhanced  disclosure  of 
certain  information  designed  to 
encourage  advertisements  that  convey 
balanced  information  to  prospective 
investors.  Our  amendments  require  that 
funds  that  advertise  performance 
information  make  available  to  investors 
total  returns  that  are  current  to  the  most 
recent  month-end.  They  also  require 
that  fund  advertisements  include 
improved  narrative  information  and 
present  explanatory  information  more 
prominently. 

Availability  of  Month-End  Performance 
Information 

Currently,  rule  482(g)  requires  all 
performance  data  contained  in  any 
mutual  fund  advertisement  to  be  as  of 
the  most  recent  practicable  date, 
provided  that  any  advertisement 
containing  total  return  quotations  is 
considered  to  have  complied  with  the 
requirement  if  the  total  return 
quotations  are  ciurent  to  the  most  recent 
calendar  quarter  ended  prior  to 
submission  of  the  advertisement  for 
publication. 2^  We  are  adopting  a  second 
condition  for  a  fund  advertisement  to  be 
considered  to  have  complied  with  the 
"requirement  of  rule  482  that 
performance  be  as  of  the  most  recent 
practicable  date.  Specifically,  total 
return  quotations  current  to  the  most 
recent  month-end,  and  available  to 
investors  within  seven  business  days  of 
the  most  recent  month-end,  must  be 
provided  at  a  toll-free  or  collect 
telephone  number  or  on  a  Web  site, 
unless  the  advertisement  contains  total 
return  quotations  that  are  current  to  the 
most  recent  month  ended  seven 
business  days  prior  to  the  date  of  use  of 
the  advertisement. '"  As  a  result, 
investors  who  are  provided 
advertisements  highlighting  a  fund's 
performance  should  have  ready  access 
to  performance  data  that  is  current  to 
the  most  recent  month-end  and  will  not 
be  forced  to  rely  on  performance  data 
that  may  be  more  than  three  months  old 
at  the  time  of  use  by  the  investor. 

We  have  modified  the  proposed  new 
condition  to  require  that  month-end 


performance  information  be  available  to 
investors  within  seven  business  days, 
rather  than  three  calendar  days,  of  the 
most  recent  month-end.  A  number  of 
commenters  objected  to  the  three 
calendar-day  timeframe  as  loo  short  to 
gather  the  necessar\'  information, 
particularly  in  cases  in  which  funds  are 
sold  through  intermediaries  such  as 
insurance  companies  and  fund 
supermarkets,  which  sell  funds  from 
multiple  complexes.  '  Some 
commenters  suggested  longer 
timeframes  ranging  up  to  seven  business 
days.  Other  commenters  indicated  that 
it  could  take  ten  business  days  or  more 
to  gather  all  of  the  necessary' 
information  and  that  the  Commission 
should  adopt  a  standard  permitting 
month-end  performance  information  to 
be  provided  "as  soon  as  reasonably 
practicable"  or  within  a  "reasonable 
time." 

We  are  persuaded  by  the  comments 
that  the  proposed  timeframe  should  be 
extended  to  seven  business  days. 
Particularly  in  the  case  of  intermediar\'- 
sold  fimds.  it  could  be  difficult  to 
gather,  format,  and  make  available  the 
necessary  information  in  three  calendar 
days.  Based  on  the  comments,  we 
believe  that  seven  business  days 
typically  will  provide  sufficient  time  f6r 
making  month-end  performance  data 
available.  We  recognize  that  there  may 
be  circumstances  where  more  time  is 
needed.  We  note,  however,  that  if  a  fund 
exceeds  the  seven  business-day 
timeframe  in  making  month-end 
performance  data  available,  it  may 
nonetheless  be  in  compliance  with  the 
currentness  provisions  of  rule  482,  as 
long  as  the  performance  data  contained 
in  an  advertisement  is  "as  of  the  most 
recent  practicable  date  considering  the 
type  of  investment  company  and  the 
media  through  which  the  data  will  be 
conveyed."  *- 

We  are  also  modifying  the  proposed 
condition  in  order  to  permit  month-end 
performance  information  to  be  made 
available  either  at  a  toll-free  or  collect 
telephone  number  or  on  a  Web  site.  The 
proposed  rules  would  have  required 
funds  to  make  the  information  available 
bv  toll-free  or  collect  telephone  number. 
A  number  of  commenters  argued  that 
funds  should  be  permitted  to  make  the 
information  available  through  the 
Internet.  They  argued  that  telephone 
access  to  month-end  information  could 
be  unnecessarily  burdensome  for  both 
investors  and  funds.  They  argued  that 


•"•Current  17  CFR  230.482(g). 

^0  17  CFR  230.482(g)(l)(ii)  and  (gl(2). 


"  A  fund  supermarket  is  a  program  ollered  by  a 
broker-dealer  or  other  financial  institution  through 
which  its  customers  may  purt:hase  and  redeem 
shares  of  a  variety  of  hinds  from  different  fund 
complexes. 

<-' 17  CFR  230.482(g) 
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an  automated  svstHm  (  nuld  be 
unvvit'ldv.  requiring  the  investor  tn 
na\igatt'  through  srvcral  series  of  menus 
and  numerous  prompts  to  retrieve  the 
^equ^'sted  mformation  when,  for 
example,  .in  intermediary  offers 
numerous  funds  or  a  variable  insurance 
(  ontrai  t  issuer  offers  multiple  contracts 
with  multiple  underkmy  iiuestment 
options  The\-  aNo  argued  th.it  funds 
would  iiK.ur  sigiufic.mt  expense  in 
setting  u[i  automated  tt'lephone  systems 
or  m  using  hv--  t>'lephnne  operators  to 
provide  updated  information,  whereas 
most  fund".  (  ould  use  existing  Web  sites 
Is  .111  effn  ii'iit  ruf<ms  of  communicating 
month-'Tui  (HTtormance  data 

Ui-  are  pt'r-.uaded  by  these  comments 
and  are  re\  ising  the  proposal  to  permit 
funds  to  make  month-end  data  available 
It  a  toll-free  or  collect  telephone 
number  or  at  a  Web  site. ' '  We  were 
particularlv  concernetl  that  investors 
could  become  frustrated  with  navigating 
through  multiple  telephtme  prompts  to 
obtain  information  about  the  particular 
fund  in  whu  h  they  are  interested.  We 
were  persuaded  that  funds  should  be 
permitted  to  determine  whether  this 
information  could  be  provided  in  a 
more  a(  i  essible.  user-friendly  format  on 
a  Web  site.  A  single  table  c:ouhi,  for 
example,  contain  performance 
information  for  multiple  funds,  enabling 
an  investor  to  find  the  relevant 
information  at  a  glance.  We  encourage 
funiis  and  their  intt'rnu'ili,iri''s  to  take 
advantage  of  the  riiU-'s  tlexihilitv  to 
present  mcmth-end  [)^'rfo^mance 
information  through  a  medium  and  in  a 
format  that  is  readih  accessed  and 
understood  h\  in\estors 

We  remind  funds  tfiat  the  cnailal)ilit\- 
of  month-end  performanc<'  intirnidtMn 
bv  telephone  or  Wi'b  sif>'  does  not  alter 
the  applic:ation  of  the  antitraud 
provisions  of  the  federal  securities  laws 
to  an  advertisement  The  month-end 
information  obtainefi  through  a 
telephime  call  or  Web  site  would  not  be 
c:(msidered  part  of  the  advertisement 
itself  and  would  not  cure  any  materially 
misUviding  st.'tement  or  amission  in  the 
advertisement 

We  wish  to  (  ldrif\  that  a  fund 
advertist'ment  ma\  pro\'ide  the 
telephone  number  or  Web  site  of  a  third- 
partv  intermediary  as  ^h^•  sour(  e  for 
obtaining  month-end  pt'riormance 
information.  The  Frojiosing  Release 
stated  that  updated  performance 
information  should  be  availaole  from 
the  fund  itself  and  that  other  forms  of 
distribution  of  this  information  should 
supplement  availability  from  the  fund 


itself.'^  W'l-  recognize,  however,  that,  in 
some  cases.  It  ma\  not  be  practical  for 
month  end  performance  information  to 
be  a\'.iilahle  fr mi  the  fund  itself.  For 
example,  when  a  fund  is  sold  through 
and  advertised  b\  a  fund  supermarki^t. 
1;  ii:,i\  he  most  practical  for  the  fund 
suiHTiiiarkt't  tn  provide  updated 
performance  information  to  its 
customers.  In  the  case  of  a  variable 
annuity  contract,  fund  perform.uK  e  net 
of  contract  charges  is  tv[ii(  alh 
c:alculafed  In  the  insurance  conipanv 
sponsor  i.itlhi  ihaii  tli-'  hind  and 
updated  i  ontiai  t  pei  form. nice  ma\ 
perhaps  be  most  ,ippio|iri.itelv  provided 
by  the  insurance  ( cmipaiu 

Several  commenters  asked  us  to 
clarify  vvht^fher  the  narrative  disclosures 
that  v\(>uld  normallv  be  required  in  <i 
rule  4Hli  athertisemeiit  would  bf 
required  when  updated  nionth-en<i 
perform<inct'  inforiiiatKm  is  jirovid'-d 
thrniigh  a  toll-true  or  c  olle<  t  ti'lephone 
iiunihei     rhesf  disclosuri's  iik  lude 
statements  ri'g.irdiiig  tai  tors  that 
iiivestr)rs  sliiiold  i  onsitiet  before 
investing,  prospt't  tus  awulability. 
limitations  of  past  performance 


information,  and 


sales 


loads.  '■'  These 


disclosures  need  not  be  providi'd  on  a 
toll-free  or  collect  telephone  line  that  is 
dedicated  ex(  lusueK  to  pro\  iding 
updated  month-end  performance 
inform, i!i' ill  In  invt'stors  (ailing  in 
response  In  ,i  rule  AH2  pt'itorm.ince 
advertisement  because  the  investors 
would  have  received  those  disclosures 
in  the  original  advertiseiiH-nt.  If. 
however,  the  telephone  number  is  uscfi 
more  broadh'  (f^  g  .  tor  .ill  hk  oming  calls 
to  a  fund  group),  the  toll-fri'e  or  (  ollect 
telephone  number  should  include  th^' 
narrati\>'  disi  Insuri's  retjuired  b\'  rule 
4H_'  Ijim  ,iii^.'  ,(  1  aller  ma\'  not  hav('  seen 
the  oriem.il  ad\  ertisfinent  with  the 
required  disi  Insures   .Similarlw  if 
updated  month-end  [)erform.m(  e 
information  is  pro\  uicd  on  ,i  Web  site, 
all  nl  the  narratue  disi  losures  required 
by  rule  4H2  should  be  included  because 
the  Web  site  is  broadlv  ai:cessible  lo  the 
public. 

We  are  modil\  nig  the  |)roposa]  to 
adilress  the  I  {inceriis  n!  se\i'r.il 
commenters  u  ho  suggested  th.il  the 
Commission  not  require  a  fund  that 
advertises  performance  current  to  the 
most  rei  eiii  mniithend  also  to  provide 
that  infonaation  b\  toll-free  or  collet:! 
telephone  number  The  commenters 
argued  ttuil    in  sue  h  cases,  providing  a 
telefitiniie  number  tor  obtaining  this 
inforriKitinii  would  i  ontuse  investors 
Invfstors  wnuld  i  ,ill  the  telephone 


number,  only  to  be  given  the  same 
information  that  already  appears  in  the 
advertisement.  Accordingly,  we  are 
modifying  the  proposal  to  provide  that 
an  advertisement  containing  total  return 
quotations  is  ( onsidered  to  have 
(  omplied  with  the  requirement  that  all 
performance  data  be  as  of  the  most 
recent  practicable  date  if  the  total  return 
quotatiims  are  current  to  the  most  recent 
month  ended  seven  business  davs  prior 
to  the  date  of  use  of  the  advertisement.  "' 
A  fund  advertisement  including 
information  met^ting  this  standard  need 
not  i(lentif\'  a  toll-free  or  collect 
telephone;  number  or  a  Web  site  where 
an  investor  may  obtain  performance 
data  current  to  the  most  recent  month- 
end, '" 

We  note  that  the  exception  from  the 
retjuirement  to  provide  month-end 
performan(.e  information  by  toll-free  or 
colle(  I  telephone  number  or  Web  site 
applies  only  to  advertisements  that 
contain  total  return  quotations  that  are 
current  to  the  most  recent  month  emled 
seven  business  days  prior  to  the  date  of 
use  of  the  advertisement.  It  is  not 
sufficient  if  the  advertisement  contains 
total  return  quotations  that  are  current 
to  'he  most  recent  month  ended  se\en 
business  days  prior  to  the  date  of 
publication  or  submission  for 
publn  (ition  of  the  advertisement  if  that 
standard  is  no  longer  met  when  the 
advertisement  is  used.  It  also  is  not 
sufficient  if  the  advertisement  contains 
total  return  quotatitms  that  are  current 
to  the  most  recent  month  ended  seven 
business  days  prior  to  the  date  of  first 
usf'  of  the  advertisement  if  that  standard 
is  not  met  throughout  the  entire  period 
of  use  of  the  advertisement. '"  Our  intent 
is  that  an  investor  have  access  to  current 
month-end  information  at  the  time  he  or 
she  reviews  an  advertisement,  either  in 
the  advertisemfmt  itself  or  through  a 
toll-free  or  collect  telephone  number  or 
Web  site. 

Thus,  a  Web  site  that  is  c:ontinunusly 
updated  so  that  it  always  ctmtains  total 
return  quotations  that  are  current  to  the 
most  recent  month  ended  seven 
inisiness  days  earlier  need  not  identify 
a  toll-free  or  collect  telephime  number 
or  a  Web  site  where  an  investor  may 
obtain  month-end  performance  data. 
Similarly,  an  ailvertisement  in  a  dailv 
newspaper  that  appears  on  one 
particular  day  and  contains  total  return 
quotations  that  are  current  to  the  most 
recent  month  endc^d  seven  business 
days  prior  to  the  date  that  the 


"17  CKR  J30  482(g)(l)(ii);  17  CFR 
230.482(b)(3)(i). 


"  See  Proposing  Release,  supra  note  .  67  FK  at 
36719. 

"  17  CFR  230.482(b)(l)(i).  (b)(3)(i),  and  lb)(3)(ii). 


■  r  c.FK  .;,iii4H2(g)(2). 

'    17(:rR230  4H2(hl|3l(i) 

'"Note  to  rule  4H21b)(3)|i)  |17  CI-K 

230.482(b)(3)(i)l.  note  to  rule  482(g)  117  CKR 

230.482(g)j. 
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advertisement  appears  need  not  identify 
a  source  wiiere  an  investor  may  obtain 
month-end  performance  data.  By  • 
contrast,  an  advertisement  containing 
performance  information  for  a  group  of 
funds  that  is  intended  to  be  distributed 
to  investors  for  an  extended  period  (e.g., 
throughout  a  quarter)  would  be  required 
to  identify  a  toll-free  or  collect 
telephone  number  or  a  Web  site  where 
an  investor  may  obtain  month-end 
performance  data  even  if  the 
advertisement  contains  total  retxun 
quotations  that  are  current  to  the  most 
recent  month  ended  seven  business 
days  prior  to  the  date  on  which  the 
advertisement  is  first  distributed  to 
investors. 

In  determining  the  date  of  use  of  an 
advertisement,  consideration  should  be 
given  to  all  the  facts  and  circmnstances, 
such  as  the  dates  on  which  the 
advertisement  is  first  published  and 
distributed,  the  last  date  on  which  the 
advertisement  is  distributed,  and,  in  the 
case  of  an  advertisement  appearing  in  a 
periodical,  the  dates  on  which  the  next 
issue  of  the  periodical  is  first  published 
and  distributed.  We  would  encoiuage 
funds  to  provide  month-end 
performance  information  by  toll-free  or 
collect  telephone  number  or  Web  site  in 
any  case  where  a  question  about  the 
date  of  use  results  in  a  question  as  to 
whether  an  advertisement  contains  total 
return  quotations  that  are  current  to  the 
most  recent  month  ended  seven 
business  days  prior  to  the  date  of  use. 

Two  commenters  stated  that  an 
advertisement  that  includes 
performance  information  that  is  more 
current  than  the  most  recent  month-end 
also  should  not  be  required  to  provide 
a  source  for  month-end  information.  We 
disagree.  When  a  fund  chooses  a  date 
other  than  a  quarter  or  month-end  for 
presenting  performance,  there  is 
potential  for  "cherry  picking"  the  date 
to  provide  particularly  favorable 
information.  In  such  a  case,  we  believe 
that  month-end  performance 
information  should  be  made  available  to 
investors  as  a  check  on  any  such 
"cherry  picking"  and  to  provide 
investors  with  information  from 
different  funds  for  comparable  periods. 

Improved  Narrative  Disclosure 

Advertising  that  focused  on 
extraordinary  fund  performance  during 
1999-2000  led  to  increasing  concerns 
that  some  funds,  when  advertising  their 
performance,  may  resort  to  techniques 
that  create  unrealistic  investor 
expectations  or  may  mislead  potential 
investors.  These  concerns  have  arisen 
again  with  the  recent  improvement  in 
market  performance,  as  conunentators 
have  noted  an  increase  in 


advertisements  highlighting  favorable 
short-term  performance.  ^^  To  address 
these  concerns,  we  are  adopting,  with 
modifications  to  address  concerns 
raised  by  conunenters,  changes  to  the 
narrative  disclosure  that  is  required  to 
accompany  performance 
advertisements.  These  changes  are 
intended  to  help  investors  imderstand 
the  limitations  of  past  performance  data 
and  enhance  their  ability  to  obtain 
updated  performance  information.  In 
particular,  these  amendments  will 
require  funds  to  include  the  following 
information  in  rule  482  advertisements 
that  contain  performance  data:  (i)  A 
statement  that  past  performance  does 
not  guarantee  futiue  results;  (ii)  a 
statement  that  current  performance  may 
be  lower  or  higher  than  the  performance 
data  quoted;  and  (iii)  a  toll-free  or 
collect  telephone  number  or  a  website 
where  an  investor  may  obtain 
performance  data  current  to  the  most 
recent  month-end,  unless  the 
advertisement  includes  total  retiuTi 
quotations  ciurent  to  the  most  recent 
month  ended  seven  business  days  prior 
to  the  date  of  use."*"  An  advertisement 
may  combine  two  or  more  of  these 
required  statements  in  a  single  sentence, 
provided  that  each  of  the  required 
disclosures  is  clear  and  easy  to 
understand.  Similarly,  an  advertisement 
may  use  any  language  that  clearly 
communicates  the  information  required 
to  be  disclosed. 

We  have  modified  the  proposed 
required  disclosure  regarding  the 
availability  of  month-end  performance 
data  in  two  ways  that  parallel 
modifications  that  we  have  made  to  the 
proposed  requirements  regarding 
availability  of  month-end  performance 
data.  First,  the  rule  as  adopted  will 
permit  identification  of  either  a  Web  site 
or  a  toll-free  or  collect  telephone 
niunber  where  an  investor  may  obtain 
current  month-end  information.  Second, 
an  advertisement  containing  total  return 
quotations  current  to  the  most  recent 
month  ended  seven  business  days  prior 
to  the  date  of  use  would  not  be  required 
to  identify  a  toll-free  or  collect 
telephone  number  or  a  Web  site  where 
an  investor  may  obtain  performance 
data  current  to  the  most  recent  month 
end.4» 

We  are  also  adopting,  with 
modifications  suggested  by  a 
commenter,  an  amendment  to  rule  482 
that  would  direct  prospective  investors' 
attention  to  a  fund's  charges  and 
expenses.  As  proposed,  the  amendment 


would  have  required  a  fund  to  note  in 
its  rule  482  advertisement  that 
information  about  charges  and  expenses 
is  included  in  the  statutory  prospectus. 
As  adopted,  the  rule  would  require  rule 
482  advertisements  to  include  a 
statement  that  advises  an  investor  to 
consider  the  fund's  investment 
objectives,  risks,  and  charges  and 
expenses  carefully  before  investing; 
explains  that  the  prospectus  contains 
this  and  other  information  about  the 
investment  company;  identifies  a  soiuce 
from  which  an  investor  may  obtain  a 
prospectus;  and  states  that  the 
prospectus  should  be  read  carefully 
before  investing."*^  We  were  persuaded 
by  a  commenter's  argument  that  the 
proposed  required  disclosi    js,  while 
helpful,  would  not  adequately  direct 
investors'  attention  to  the  importa  • 
factors  that  they  should  cor-ider.  We 
agree  with  the  commenter  tnat  investors 
should  consider  a  fund's  objectives  and 
risks,  and  its  charges  and  expenses, 
before  investing  because  these  factors 
will  directly  affect  future  retinns.  We 
are  concerned  that  the  many  fund 
advertisements  highlighting 
performance  have  focused  investors' 
attention  on  fund  returns  and  that 
investors  may  be  overlooking  other 
important  fund  featiu-es,  particularly 
charges  and  expenses,  that  may 
diminish  a  fund's  returns.''^ 

One  commenter  sought  clarification 
as  to  how  this  provision  would  apply  in 
the  context  of  variable  insurance 
products  in  light  of  recently  adopted 
changes  to  disclosure  requirements  for 
variable  insiu^ance  prospectuses,  which 
require  disclosure  of  the  range  of 
operating  expenses  of  underlying  funds 
in  the  contract  prospectus,  with  detailed 
information  about  the  expenses  of  each 
imderlying  fund  required  to  be 


-'"  .See  supra  note  9. 
«oi7CFR230.482(b)(3Ki). 
■"  See  "Availability  of  Month-End  Performance 
Information."  supra. 


■*=  17  CFR  230.482(b)(l)(i).  Similar  disclosure  will 
also  be  required  in  an  advertisement  used  with  a 
profile  pursuant  to  rule  498  under  the  Securities 
Act  |17  CFR  230.498).  17  CFR  230  482(b)(l)(ii). 

Rule  482  currently  does  not  require  a  fund  to 
highlight  the  importance  of  information  regarding 
the  fund's  investment  objectives,  risks,  and  charges 
and  expenses  The  rule  does,  however,  require  an 
advertisement  to  identif>-  a  source  from  which  an 
investor  may  obtain  a  prospectus  containing  more 
complete  information  about  the  fund,  which  should 
be  read  carefully  before  investing.  Current  17  t:FR 
230.482(a)(3)(i)  The  rule  also  requires  that  a  fund 
that  advertises  performance  data  include  some 
information  about  sales  loads  and  other  non- 
recurring fees  Current  17  CFR  230  482(a)(6). 

^ '  See  Securities  and  Exchange  Commission. 
Mutual  Fund  Investing.  Look  at  More  Than  a  Fund  s 
Past  Performance  (last  modified  )an.  24,  2000) 
http://wwH'. sec.gov/investor/pubs/mfperfonn.htin 
(cautioning  investors  to  look  beyond  performance 
when  evaluating  funds  and  to  consider  the  costs 
relating  to  a  fund  investment)  See  also  NASD 
Notice  to  Members  No  98-107  (1998)  (reminding 
members  of  their  obligation  to  ensure  that 
discussions  concerning  fees  and  expenses  in  fund 
advertising  are  fair,  balanced,  and  not  misleading). 
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disclosed  in  the  fund's  prospectus/'^  A 
variable  insurance  product 
advertisement  should  direct  investors  to 
both  the  contract  prospectus  and  the 
underlying  fund  prospectuses.  Both  the 
contract  prospectus  and  the  underlying 
fund  prospectuses  contain  information 
relating  to  the  product  s  investment 
objectives,  risks,  and  charges  and 
expenses  as  well  as  other  important 
information. 

Presentation  of  Explanatory'  Information 

We  are  adopting,  with  modifications 
suggested  by  commenters.  requirements 
that  funds  present  certain  uiformation 
in  their  rule  482  advertisements  more 
prominently.  These  prominence 
requirements  are  designed  to  prevent 
advertisements  from  marginalizing  or 
minimizing  the  presentation  of  the 
required  disclosure.  The  amendments 
will  require  print  advertisements  to 
present  required  narrative  disclosures  in 
a  type  size  at  least  as  large  as  and  of  a 
style  different  from,  but  at  least  as 
prominent  as.  that  used  in  the  major 
portion  of  the  advertisement. •*'■  This 
requirement  will  apply  to  the  required 
narrative  disclosures  about  the 
prospectus  and  the  performance  data."' 
The  amendments  will  also  provide  an 
exception  to  this  requirement,  which 
was  suggested  by  a  commenter;  i.e.. 
when  performance  data  is  presented  in 
a  type  size  smaller  than  that  of  the  major 
portion  of  the  advertisement,  the 
required  narrative  disclosure  pertaining 
to  the  performance  data  may  appear  in 
a  type  size  no  smaller  than  that  of  the 
performance  data.'''"  We  were  persuaded 
that,  in  such  cases,  presenting  the 
required  performance-related  narrative 
disclosure  in  a  type  size  larger  than  that 


"Fonn  N^.  Item  J  (17  CFR  239.17b;  17  CFR 
274  lid,  FormN-«  Item  3  [17  CFR  239.17c;  17 

CFR  274  nd| 

<■  I"  CFR  230  482ib)(5)  The  presentation 
requirements  for  rule  482  are  the  same  as  those 
currently  required  under  pale  1.14   17  CFR 
230  134(alluii  The  presentation  requirements 
would  replace  the    urrenl  rule  482  requirement  that 
certain  required  disi  iosures  be    conspicuous." 
Current  17  CFR  230  482(a)(3) 

">  17  CTR  230  482(bl(l)  and  (3)  The  narrative 
disclosure  covered  bv  the  pnimineme  rB<quirement 
will  also  include,  if  applicable,  the    sub|ect  to 
completion     legend  that  will  be  required  by  rule 
482rb)(2|  and.  if  the  advertisement  is  used  with  a 
profile  under  rule  498  under  the  Securities  Act  |17 
CFR  230  498|.  disclcisure  advising  investors  to 
consider  the  fund's  investment  objectives,  risks, 
and  charges  and  expenses  carefully  before 
investing,  explaining  that  the  profile  contains  this 
and  other  mformatum  about  the  fund,  describing 
the  procedures  for  investing  in  the  fund,  and 
indicating  the  availabilitv  of  the  prospectus   17  CFP 
230  482(b)(l Kill  and  (bl(2)   In  addition,  the 
prominence  requirement  will  extend  to  disclosures 
specific  to  monev  market  funds.  17  CFR 
230  482(bM4) 

*' 17  CFR  230.482(b)(5) 


of  the  performance  data  itself  may  be 
distracting. 

The  newly  ado;)ted  type  size  and  style 
requirements  will  applv  to  print 
advertisements.  We  have  modified  the 
proposed  requirement,  as  suggested  bv  a 
commenter.  to  clarifv  that  if  an 
advertisement  is  delivt'red  through  an 
electronic  mi^diuni,  the  tvpe  size  and 
style  rttquiremt^nts  may  be  satisfied  by 
presenting  the  required  narrative 
disclosures  in  anv  manner  reasonablv 
calculated  to  draw  investor  attention  to 
them.''"  This  is  consistent  with  rule 
420(h)  under  the  .Securities  Act.  whic;h 
providt!^  that  prospectuses  distributed 
through  an  electn-nic  medium  mav 
satisfy  legibility  requirements 
applicable  to  printed  documents  by 
presenting  all  required  information  in  a 
format  readily  t omnuinit  ated  to 
investors,  and  where  indicated,  in  a 
maimer  reasonablv  calculated  to  draw 
investor  attention  to  the  spt^cifit 
information.^' 

We  are  adopting,  as  prop'ised,  the 
requirement  that  radio  and  television 
advertisements  give  the  re(|uired 
narrative  disclosures  emphasis  equal  to 
that  used  in  the  major  portion  of  the 
advertisement.""'  Two  commenters 
recommended  that,  with  respect  to 
television  advertisements,  we  clarifv 
that  the  required  narrative  disclosures 
need  not  be  provided  orally  and  that, 
instead,  thev  mav  be  provided  in 
written  text  on  the  tele\ision  screen.  We 
do  not  agree  that  the  required 
discilosures  would  have  an  emphasis 
equal  to  that  of  the  major  portion  of  the 
advertisement  if  the  retjuired 
disclosures  are  in  written  form,  while 
the  major  portion  of  the  advertisement 
is  spoken  If  the  required  disclosures 
appear  in  writing  on  a  television  screen 
during  a  spoken  advertisement,  we 
believe  that  they  are  more  likely  to  be 
overlooked,  and  not  seen  as  a  significant 
part  of  the  advertisement,  than  if  they 
are  int;luded  in  the  spoken  presentation 
of  the  advertisement 

In  addition,  we  are  adopting,  as 
proposed,  a  n;quirement  that  the 
narrative  disclosures  that  specifically 
relate  to  fund  performance  be  presented 


"Id 

'«  17  CF"R  230  420(b)   Rule  420  applies  to  rule  482 
advertisements  Note  lo  rule  482(a)  1 17  CFR 
230  482(a)|.  See  Securities  Art  Ri-lea.se  .No   7289 
(May  9.  1996)  |61  FR  24652.  246.'.2  (May  15.  1996)1 
(amending  Commission  rules  to  provide  that  issuer, 
when  delivering  electronic  version  of  document, 
may  comply  with  requirements  prescribing  physical 
appearance  of  paper  document  by  (i)  presenting  the 
information  in  a  format  readily  communicated  lo 
investors,  and  (ii)  where  legends  arc  required  to  be 
printed  in  red  ink  or  boldface  type,  or  in  a  different 
font  size,  presenting  legends  in  any  manner 
reasonably  calculated  to  draw  attention  to  them) 

*"  17  CFR  230  482(b)(5) 


in  close  proximity  to  the  performance 
data  in  both  print  and  radio  and 
television  advertisements,''^  In  a  print 
advertisement,  this  information  also 
would  be  required  to  appear  in  the  body 
of  the  advertisement  and  not  in  a 
footnote.  Rule  482  currently  requires 
that  performance  advertisements 
identify  the  dates  during  which  quoted 
performance  occurred.'"'  We  are 
adopting,  as  proposed,  a  requirement 
that  this  information  be  adjacent  to,  and 
have  no  less  prominence  than,  the 
performance  quotation  itself."^ '  These 
proximity  requirements  are  intended  to 
help  investors  more  readily  find 
information  necessary  to  understand 
and  evaluate  the  performance  data 
shown,  and  to  remind  investors  of  the 
limitations  of  performance  data. 

While  the  newly  adopted  prominence 
and  proximity  requirements  apply  only 
to  certain  information  expressly 
required  by  rule  482.  we  wish  to 
emphasize  that  the  purpose  of  these 
requirements  is  to  encourage  fair  and 
balanced  advertisements.  In  that  regard, 
we  encourage  funds  and  their 
underwriters  and  dealers  to  review  their 
advertisements  to  ensure  that  the  format 
of  all  the  information  in  an 
advertisement  results  in  a  fair  and 
balanced  presentation.  For  example,  an 
advertisement  that  hypes  extraordinary 
performance  but  contains  only  footnote 
disclosure  of  unusual  circumstances 
that  have  contributed  to  fund 
performance  may  not  result  in  a  fair  and 
balanced  presentation. ^•» 


'  W  The  disclosure  subject  lo  the  proximity 
requirement  would  include  all  of  the  disclosures 
required  by  paragraphs  (b)(3)(i)  and  (ii)  of  rule  482. 
17  CFR  230  482(b)(3)(i)  and  (li)  Paragraph  (b)(3)(i) 
of  rule  482  requires  disclosure  that  the  performance 
data  quoted  represents  past  performance;  that  past 
performance  does  not  guarantee  future  results,  in 
the  case  of  a  non-money  market  fund,  that  the 
investment  return  and  principal  value  of  an 
investment  will  fluctuate;  that  current  performance 
may  be  lower  or  higher  than  the  performance  data 
quoted,  and  a  toll-free  telephone  number  or  Web 
site  where  an  investor  may  obtain  month-end 
performance  data  Paragraph  (b)(3)(ii)  of  rule  482 
requires  that,  if  a  sales  load  or  any  other 
nonrecurring  fee  is  charged,  the  advertisement  must 
disclose  the  maximum  amount  of  the  load  or  fee 
In  addition,  if  the  sales  load  or  fee  is  not  reflected, 
the  advertisement  must  also  disclose  that  the 
performance  data  does  not  reflect  its  deduction,  and 
that,  if  reflected,  the  load  or  fee  would  reduce  the 
performance  quoted.  Cf  Proposing  Release,  supra 
note  7,  67  FR  at  36721  n  82  (omitting  to  state 
explicitly  that  disclosures  of  paragraph  (b)(3)(ii)  of 
rule  482  are  covered  by  proximity  requirement) 

'-Current  17  CFR  230  482(d)(l)(i),  (e)(l)(iv), 
le)(2)(v).  (el(31(iv).  (e)(4)(vi),  and  (e)(5)(v). 

■■'17  CFR  230  482(d)(l)(iv),  (d)(2)(v),  (d)(3)(iv), 
(d)(4)(vi).  (d)(5)(v).and(e)(l)(i). 

"'*  See  Section  II  B.,  "Applicability  of  Antifraud 
Provisions  to  Fund  Advertising,"  supra  (discussing 
(Commission's  concerns  with  inadequate  disclosure 
in  fund  performance  advertising  of  unusual 
circumstances  contributing  to  performance). 
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Two  commenters  also  recommended 
that  for  purposes  of  spoken 
advertisements,  such  as  those  on  radio 
and  television,  we  clarify  that  the 
proximity  requirements  woidd  not 
require  that  the  required  performance- 
related  disclosiu«s  inunediately  follow 
any  performance  information  so  long  as 
they  are  given  emphasis  equal  to  that  of 
the  major  portion  of  the  advertisement. 
In  the  case  of  spoken  advertisements, 
we  believe  that  the  required 
performance-related  disclosures  should 
appear  inunediately  after,  immediately 
before,  or  briefly  separated  from  the 
performance  information.  Our  goal  is 
that  investors  be  readily  able  to 
understand  the  limitations  of  past 
performance  data,  and  we  would  be 
concerned  if  performance  information 
in  a  spoken  advertisement  were 
significantly  separated  from  the 
required  disclosures.  On  the  other  hand, 
we  recognize  that,  in  a  relatively  short, 
spoken  advertisement,  funds  should 
have  some  flexibility  to  determine  the 
appropriate  placement  of  the  required 
disclosures. 

One  commenter  requested 
clarification  of  how  the  proximity 
requirements  would  apply  to 
advertisements  consisting  of  lists  of 
fund  performance  information  over 
multiple  pages.  The  conunenter  stated 
that  we  should  not  interpret  the 
amendments  to  require  Aat  the  required 
disclosures  be  repeated  on  every  page  of 
such  a  listing,  which  could  result  in  the 
required  disclosures  being  viewed  as 
boilerplate  and  ignored.  We  agree  that, 
in  the  case  of  an  advertisement  that 
consists  of  a  list  of  performance  data 
longer  than  one  page  in  length,  the 
required  performance-related 
disclosures  may  appear  once,  at  the 
beginning  of  the  list,  such  as  on  the 
cover  page  or  first  page,  provided  that 
the  required  disclosiu^s  are  presented 
in  conformity  with  the  prominence 
requirements  of  the  rule.^^ 

Several  commenters  requested 
clarification  concerning  the 
applicability  of  the  proximity 
requirements  to  Web  site 
advertisements,  arguing  that  it  should 
be  sufficient  if  the  required 
performance-related  disclosures  appear 
either  (i)  on  a  screen  that  must  be 
accessed  prior  to  the  investor  accessing 
the  actual  performance  information,  or 
(ii)  through  a  pop-up  message  or  link  on 
the  screen  that  contains  the  performance 
information.  As  a  general  matter,  we 
disagree  with  this  interpretation  of  the 


proximity  requirements  and  would 
expect  the  required  performance-related 
disclosiu'es  to  appear  on  the  same 
webpage  as  the  performance  data  to 
which  the  disclosures  relate  and  in 
close  proximity  to  that  data.  This  will 
provide  investors  who  are  reviewing  a 
Web  site  advertisement  with  access  to 
the  required  disclosure  that  is 
substantially  equivalent  to  that  provided 
through  a  paper  advertisement  that 
meets  the  proximity  requirements. 

We  are  also  adopting  amendments  to 
rule  34b-l  to  clarify  that  the  newly 
adopted  prominence  and  proximity 
requirements  will  apply  to 
supplemental  sales  literature.^'' 

D.  Reorganization  of  Rule  482  and 
Technical  Form  Amendments 

We  are  adopting,  as  proposed, 
amendments  reorganizing  rule  482  to 
make  it  easier  to  use.  We  are  also 
adopting,  as  proposed,  amendments  to 
Forms  N-lA,  N-3,  N-4,  and  N-6  to 
reflect  the  removal  of  the  "substance  of 
which"  requirement  in  rule  482. ^^  Li 
addition,  we  are  adopting  additional 
technical  amendments  to  Forms  N-3 
and  N-4,  also  to  reflect  the  removal  of 
the  "substance  of  which"  requirement 
in  rule  482.^8 

E.  Rule  482(a)(5)(i)  Relating  to  Variable 
Insurance  Products 

Rule  482  generally  prohibits  a  rule 
482  advertisement  from  containing  or 
being  accompanied  by  an  application  to 
purchase  fund  shares. ^^  However,  the 
rule  contains  an  exception  from  the 
prohibition  against  applications  for  unit 
investment  trusts  that  offer  variable 
annuity  or  variable  life  insurance 
contracts.^"  These  contracts  permit 
investors  to  allocate  premiums  among  a 
variety  of  imderlying  mutual  funds  in 
which  the  unit  investment  trust  invests. 


•■''^  This  clarification  is  limited  to  advertisements 
consisting  of  multi-page  paper  doounents. 
Applicability  of  the  presentation  requirements  to 
Web  sites  consisting  of  multiple  Web  pages  is 
discussed  infra. 


56  17  CFR  270.34b-l(a)  and  (b)(l)()). 

"  See  Item  21  of  Form  N-IA  |17  CFR  239.15A; 
17  CFR  274. IIA);  Items  4  and  25  of  Form  N-3  117 
CFR  239.17a;  17  CFR  274.11b];  Items  4  and  21  of 
Form  N-4  |17  CFR  239.17b;  17  CFR  274. lie].  The 
amendments  delete  Item  25  of  Form  N-6  [17  CFR 
239.17c;  17  CFR  274.1ldl. 

Form  N-IA  is  the  registration  form  for  open-end 
management  investment  companies.  Form  N-3  is 
the  registration  form  for  separate  accounts 
organized  as  management  investment  companies 
that  offer  variable  aimuity  contracts.  Form  N— 4  is 
the  registration  form  for  separate  accounts 
organized  as  unit  investment  trusts  that  offer 
variabie  annuity  contracts.  Form  N-6  is  the 
registration  form  for  separate  accounts  that  are 
registered  as  unit  investment  trusts  and  that  offer 
variable  life  insurance  policies. 

5«See  General  Instruction  F  and  Item  28  of  Form 
N-3  and  General  Instruction  F  and  Item  24  of  Form 
N-4. 

■'SCurrent  17  CFR  230.482(a)(5);  newly  adopted 
17  CFR  230  482(c). 

eoCurrent  17  CFR  230.482(a)(5)(i):  newly  adopted 
17  CFR  230.482(c)(1). 


The  contract  prospectuses  contain 
descriptions  of  the  underlying  mutual 
funds,  which  are  considered  rule  482 
advertisements  for  the  underlying 
funds. s'  The  underlying  funds  are 
separately  registered  as  management 
investment  companies  on  Form  N-lA 
and  offer  their  shares  through  separate 
prospectuses.  The  exception  from  the 
prohibition  on  applications  for  variable 
insurance  contracts  permits  an 
application  for  the  contract  (which 
provides  for  investor  allocation  of 
purchase  payments  to  specific 
underlying  funds)  to  accompany  the 
contract  prospectus,  even  though  the 
contract  prospectus  constitutes  a  rule 
482  advertisement  for  the  underlying 
mutual  funds  and  even  though 
prospectuses  for  the  underlying  funds 
do  not  accompany  the  contract 
prospectus. ^2 

By  its  terms,  the  exception  permits  a 
contract  application  to  accompany  a 
rule  482  advertisement  for  the 
imderlying  funds  only  when  the  rule 
482  advertisement  is  a  part  of  the 
contract  prospectus  itself  As  we  noted 
in  the  Proposing  Release,  in  recent 
years,  members  of  the  variable 
insurance  industry  have  argued  that  it 
should  be  permissible  for  a  contract 
prospectus  and  application  to  be 
accompanied  by  other  rule  482 
advertisements  for  the  underlying  funds 
that  are  not  a  part  of  the  prospectus 
itself  63 

Advocates  of  this  position  argue  that 
rule  482  permits  either  of  the  following: 
(i)  delivery  of  a  rule  482  advertisement 
for  an  underlying  fund  (without  an 
application);  and  (ii)  delivery  of  a 
contract  prospectus  with  an  application. 
Therefore,  they  argue  that,  under  rule 
482,  dehvery  of  a  rule  482 
advertisement  for  an  underlying  fund 
(without  an  application)  could  be  either 
preceded  or  followed  by  delivery  of  a 
contract  prospectus  with  an  application. 
As  a  result,  they  conclude  that  it  should 
be  permissible  for  a  contract  prospectus 
and  application  to  be  accompanied  by 
other  rule  482  advertisements  for  the 
underlying  funds  because  whether  the 
delivery  of  the  additional  rule  482 
advertisements  is  made  together  with 
the  contract  material  or  separately  from 


*■'  See  Item  5(c)  of  Form  N-4  and  Item  4(c)  of 
Form  N-6  (requiring  brief  description  of  each 
underlying  mutual  fund  offered  through  the 
contract).  See  also  Investment  Company  Act 
Release  No.  14575  (June  14.  1985)  150  FR  26145. 
26155  n.  46  and  accompanying  text  (June  25,  1985)1 
(describing  treatment  of  underlying  mutual  funds  in 
contract  prospectus  as  omitting  prospectuses). 

*2  See  Investment  Company  Act  Release  No 
15315  (Sept.  17.  1986)  (51  FR  34384,  34391  n  60 
(Sept.  26,  1986)1- 

<^'  Proposing  Release,  supra  note,  67  FR  at  36723. 
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it  is  a  question  cif  form  rather  than 
substance 

We  solicited  comment  regarding 
whether  it  should  be  permissible  for  a 
contract  prospectus  and  application  to 
be  accompanied  by  other  rule  482 
advertisements  for  the  underlying  funds 
that  are  not  a  part  of  the  prospectus 
itself.  Three  commenters  supported 
permitting  the  practice.  None  opposed 
permitting  the  practice. 

We  agree  that  rule  482  advertisements 
for  the  underlying  funds  not  contained 
in  the  contract  prospectus  itself  should 
be  permitted  to  be  delivered 
simultaneously  with  the  contract 
prospectus  and  the  ai:r:()mpanving 
contract  application,  and  we  are 
adopting  a  revision  to  rule  482  to  clarify 
that  this  practice  is  permitted. ''■*  We  are 
persuaded  that  whether  the  delivery  of 
the  additional  rule  482  advertisements 
is  made  together  with  the  contract 
material  or  separately  from  it  is  a 
question  of  form  rather  than  substance. 

F.  Compliance  Dates 

The  amendment  eliminating  the 
"substance  of  which"  requirement  from 
rule  482  will  take  effect  on  November 
15,  2003.  Fund  advertisements 
submitted  for  publication  after  March 
31.  2004,  should  comply  with  all  other 
amendments  adopted  in  this  release. 
This  timeframe  is  consistent  with  the 
transition  period  requested  by  most 
commenters.  Some  variable  insurance 
commenters  requested  a  12-month 
transition  period,  but.  in  light  of  the 
modifications  we  have  made  to  the 
proposal  leg  .  month-end  performance 
mav  be  provided  by  Web  site  rather  than 
by  telephone),  we  do  not  believe  that 
such  a  lengthy  transition  period  is 
necessary. 

III.  Cost/Benefit  Analysis 

The  Commission  is  sensitive  to  the 
costs  and  benefits  associated  with  its 
rules.  To  provide  funds  with  the  ability 
to  disclose  more  timelv  information  in 
advertisements,  the  amendments 
adopted  today  remove  the  "substance  of 
which"  requirement  contained  in  rule 
482  under  the  Securities  Act,  and 
rescind  the  provisions  in  rule  134  under 
the  Securities  Act  that  apply  t(3  funds 
In  addition,  the  amendments  reinforce 
the  antifraud  protections  in  the  fund 
advertising  rules,  and  require  enhanc:ed 
disclosure  of  certain  information  in 
fund  advertisements  designed  to 
encourage  advertisements  that  convey 
balanced  information  to  prospective 
investors.  Finally,  the  amendments 
make  certain  organizational  changes  to 


rule  482  and  technical  amendments  to 
the  registration  forms. 

In  the  Proposing  Release,  we  provided 
an  analvsis  of  the  costs  and  benefits  of 
the  amendments  then  proposed,  and  we 
requested  comments.'''  Three 
commenters  commented  directly  on  this 
cost/benefit  analysis,  while  others 
raised  cost  and  benefit  issues  with 
regard  to  specific  substantive  provisions 
without  specifically  mentioning  the 
cost/benefit  analysis. 

A   Benefits 

The  amendments  modify'  rule  482  of 
the  Securities  Act  and  related  rules  and 
forms  to  provide  more  timely, 
informative,  and  balanced  information 
in  fund  advertising  for  the  benefit  of 
investors.  The  amendments  also 
simplify  and  i:larifv  the  advertising 
rules,  thus,  reducing  regulatory 
compliance  costs,  and  tht»se  cost  savings 
may  be  passed  on  to  investors. 

1   Enhanced  Disclosure  of  Information 
to  Investors 

Currently,  the  regulations  concerning 
advertising  include  significant 
disclosure  requirements  The 
amendments,  as  ad<ipted.  enhance  the 
disclosure  required  to  be  provided  to 
investors  in  fund  advertising  in  several 
respects: 

•  Availabilitv  of  Monthly 
Performance  Figures.  Performance 
advertisements  will  have  to  disclose  a 
toll-free  or  collect  telephone  number  or 
a  Web  site  where  an  investor  may  obtain 
performance  data  current  to  the  most 
recent  month-end.  unless  the 
advertisement  includes  total  return 
quotations  current  to  the  most  recent 
month  ended  seven  business  days  prior 
to  the  date  of  use.*'*'  Easy  access  to  and 
awareness  of  this  information  will 
benefit  investors  not  only  by  providing 
potentially  more  timely  performance 
data  and  reducing  the  ability  of  funds  to 
selectively  use  performance  data,  but 
also  by  highlighting  for  investors  the 
limitations  of  relying  too  heavily  on  any 
one  set  of  performance  figures.  In 
addition,  availability  of  updated 
monthly  performanc  e  data  will  make  it 
easier  for  investors  to  compare 
performance  among  competing  funds. 

•  Legend  if  an  advertisement 
provides  performani  e  figures,  the 
amendments  require  the  inclusion  of  a 
legend  stating  that  past  performance 
does  not  guarantee  future  results,  and 
that  current  performance  may  be  lower 
or  higher  than  the  data  quoted.*''  This 


legend  will  benefit  investors  by  making 
them  more  aware  of  the  limitations  of 
relying  on  performance  data  for 
investment  decisions  and  thus  may 
result  in  more  informed  investment 
decisions. 

•  Availability  of  Information 
Regarding  Investment  Objectives,  Risks, 
and  Charges  and  Expenses.  Rule  482 
advertisements  will  have  to  highlight 
the  availability  of  information 
concerning  the  fund's  investment 
objectives,  risks,  and  charges  and 
expenses.*'"  This  provision  will  benefit 
investors  by  directing  them  to  important 
information  that  could  affect  their 
returns,  and  will  allow  investors  to 
more  easily  compare  the  objectives, 
risks,  and  costs  of  competing  funds. 

•  Prominence  Requirements.  Rule 
482  advertisements  will  be  required  to 
present  certain  disclosures,  including 
those  discussed  above,  (i)  in  a  size  and 
type  style  at  least  as  prominent  as  that 
used  in  the  major  portion  of  the 
advertisement  (or,  in  the  case  of 
performance-related  disclosures,  in  a 
type  size  no  smaller  than  that  of  the 
performance  data  when  the  performance 
data  is  presented  in  a  type  size  smaller 
than  that  of  the  maior  prortion  of  the 
advertisement),  or  (ii)  in  the  case  of 
radio  or  television  advertisements,  with 
emphasis  equal  to  that  used  in  the  major 
portion  of  the  advertisement. *'^  These 
provisions  help  to  ensure  that 
advertisers  do  not  marginalize  or 
minimize  the  presentation  of  the 
required  disclosure  described  above. 

•  Proximity  Requirement.  In  addition, 
the  required  disclosures  regarding 
performance  data  will  have  to  be 
presented  in  the  body  of  the 
advertisement  in  close  proximity  to  the 
performance  data  and  not  in  a  footnote. 
With  regard  to  television  or  radio 
advertisements,  the  required  disclosures 
will  also  have  to  be  presented  in  close 
proximity  to  the  performance  data.^" 
The  length  of  and  the  date  of  the  last 
day  in  the  base  period  used  in 
computing  yield  quotations,  average 
annual  total  returns,  after-tax  returns, 
and  other  performance  measures  will 
have  to  be  adjacent  to  the  performance 
data."'  As  with  other  disclosure 
requirements,  this  provision  will  help 
investors  to  more  easily  find 
information  necessary  to  evaluate  the 
performance  figures  shown  and  will 


6*17CFR230.482lc)(lJ 


"''  See  Pro[)iisiniJ  Release.  .<upru  nule.  al  Section 
IV,  ■Cost/Benefit  .-Xnalysis.    b7  1"K  at  3672J-26. 
6«17CFR230.482(lill  fl(i) 


••"  17  CFR  230  482(b)(l)(il  This  disclosure  would 
also  be  required  in  an  advertisement  used  with  a 
profile  pursuant  tu  rule  498  under  the  Securities 
.A.ct.  17CFR482(b|(l|(iil 

•■•J  17  CKR  230  482(b)(5) 

•1  17  CFR  230  4H2(d)(l)(iv).  (d)(2)(v).  (d)(3)(iv). 
(d)(4)(vi),(d)(5)(v).and(e)(l)(i). 
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help  to  remind  investors  of  the 
limitations  of  perfonnance  data. 

The  benefits  of  these  enhanced 
disclosure  requirements  to  investors 
may  be  limited  by  the  extent  to  which 
funds  currently  provide  this  disclosure 
voluntarily.  Staff  discussions  with 
members  of  the  fund  industry  indicate 
that  most  investment  companies  already 
comply  with  many  of  the  requirements 
of  the  amendments,  by,  for  example, 
calculating  performance  data  on  at  least 
a  monthly  basis,  inserting  warnings  in 
advertisements  that  past  performance  is 
no  guarantee  of  future  performance,  and 
operating  Web  sites  and  telephone  call 
banks. 

Nevertheless,  in  the  case  of 
investment  companies  that  do  not 
already  voluntarily  comply  with  the 
requirements  of  the  amendments,  the 
enhanced  disclosiue  requirements 
provide  two  benefits  to  investors.  To  the 
extent  investment  decisions  are  made 
based  on  advertising,  the  improved 
disclosure  will  result  in  investors 
making  better  informed  investment 
decisions,  and  therefore  in  a  more 
efficient  distribution  of  assets  by 
investors  among  different  funds.  The 
transparency  resulting  fi-om  the 
enhanced  disclosure  in  fund  advertising 
may,  in  turn,  also  contribute  to 
increased  competition  among  funds  and 
result  in  a  more  efficient  allocation  of 
resources  among  competing  investment 
products.  Although  it  is  not  possible  to 
precisely  quantify  the  beneficial  effects 
of  more  efficient  allocation  of  investors' 
assets  and  increased  competition,  they 
may  be  significant,  given  the  size  of  the 
mutual  fund  industry.^^ 

2.  Simplification  and  Clarification  of 
Fund  Advertising  Rules 

The  amendments  add  clarifying 
language  to  rule  482  and  rule  156  under 
the  Securities  Act  and  rule  34b-l  under 
the  Investment  Company  Act  to 
reemphasize  the  applicability  of  the 
antifraud  provisions  of  the  federal 
securities  laws  to  fund  advertisements. 
In  addition,  the  amendments  reorganize 
rule  482  to  make  it  easier  for  funds  to 
apply,  by  adding  headings,  reordering 
provisions,  and  clarifying  certain 
language. 

The  reemphasis  of  the  applicability  of 
the  antifraud  provisions  may  help  to 
deter  presentation  of  misleading 
information  in  advertisements.  The 
amendments  to  reorganize  rule  482  may 
aid  funds  and  others  in  understanding 
and  complying  with  the  advertising 
rules,  making  it  easier  and  cheaper  for 
funds  to  advertise.  Both  of  these 


improvements  may,  in  turn,  contribute 
to  an  increased  flow  of  accurate  and 
useful  investment  information  to 
investors,  which  may  lead  to  better- 
informed  investment  decisions  and 
amplify  the  previously  discussed 
benefits  of  efficient  asset  allocation.  ^^ 
Although  difficult  to  quantify,  this 
easing  of  regulation  may  provide  some 
reduction  of  burden  to  the  funds  that 
choose  to  advertise. 

3.  Elimination  of  the  "Substance  of 
Which"  Requirement  and  the  Rescission 
of  Rule  134  Provisions  That  Apply  to 
Funds 

To  simplify  the  current  structure  of 
fund  advertising  rules  and  to  provide 
funds  the  ability  to  disclose  more  timely 
information  in  advertisements,  the 
amendments  also  remove  the  provision 
contained  in  rule  482  limiting 
advertisements  only  to  that  information 
the  "substance  of  which"  is  in  the 
statutory  prospectus.  We  believe  that, 
with  the  elimination  of  the  "substance 
of  which"  requirement  from  rule  482, 
funds  will  no  longer  need  to  rely  on  rule 
134.  As  a  result,  the  amendments  also 
remove  the  provisions  of  rule  134  that 
apply  specifically  to  funds  and  exclude 
both  registered  investment  companies 
and  business  development  companies 
from  relying  on  rule  134. 

The  elimination  of  the  "substance  of 
which"  requirement  eliminates 
requirements  for  funds  to  include  or 
update  advertising  related  information 
in  their  prospectus  or  SAI,  both  in  the 
initial  registration  statements  and  in 
post-effective  amendments,  before 
issuing  an  advertisement  to  the  public. 
This  will  reduce  filing  costs  for  funds, 
including  both  internal  costs  and 
external  costs  such  as  outside  legal  fees. 
The  amendments  will  also  reduce  the 
costs  associated  with  printing  and 
distributing  prospectuses  and  SAls.  The 
elimination  of  uimecessary  information 
from  the  prospectus  or  SAIs,  because  it 
will  remove  distracting  clutter,  may 
make  the  remaining  information  more 
understandable  to  investors. 

Finally,  the  rescission  of  the  rule  134 
provisions  that  apply  to  funds 
consolidates  the  regulation  of  most  fund 
advertising  in  rule  482,  which  will 
cover  advertisements  now  covered  by 
rule  134.  This  simplification  will 
contribute  to  the  benefits  of  easier  and 


cheaper  advertising  as  discussed  in 
section  III.A.2  ("Simplification  and 
Clarification  of  Fund  Advertising 
Rules")  above,  principally  by  removing 
the  unnecessary  restrictions  on  the 
content  of  the  advertisements  and  the 
unnecessary  distinction  with  regard  to 
their  legal  classification.  The  transfer  of 
fund  advertising  regulation  from  rule 
134  to  rule  482  may  also  enhance 
investor  protection  by  subjecting  fund 
advertisements  formerly  governed  by 
rule  134  to  potential  civil  liability  under 
section  12(a)(2)  of  the  Securities  Act."-* 
One  commenter  disagreed  that  there 
would  be  a  benefit  to  funds  as  a  result 
of  having  to  comply  with  only  one 
advertising  rule.  The  commenter  stated 
that,  in  its  experience,  there  is  no 
correlation  between  the  number  of 
advertising  rules  and  the  costs  of 
advertising.  We  do  not  believe, 
however,  that  this  commenter's 
particular  experience  negates  our 
conclusion  with  regard  to  the  potential 
benefits  of  simplifying  the  regulation  of 
fund  advertising.  In  compiling  the  cost/ 
benefit  analysis,  the  staff  found  that 
some  funds  estimated  no  savings 
resulting  from  the  amendments 
intended  to  simplifj'  and  clarif\'  the 
advertising  rules;  these  amendments 
included  the  rescission  of  rule  134  as  it 
applies  to  funds,  as  well  as  other 
amendments  such  as  the  removal  of  the 
"substance  of  which"  requirement.  On 
the  other  hand,  the  staff  also  found  that 
others  did  anticipate  such  a  savings. 
Our  estimate  below  represents  an 
average,  overall  benefit  for  all  the 
amendments  intended  to  simplif>'  and 
clarify'  the  advertising  rules  and,  as 
such,  takes  into  account  those  funds 
that  foresee  no  benefits  from  the 
simplification  and  clarification  of  the 
rules. 

4.  Quantification  of  Benefits 

The  Commission  estimates  that,  on  an 
annual  basis,  the  amendments  will  save 
f.mds  approximately  196  biu-den  hours, 
or  $73.03,  per  investment  company  in 
internal  costs  but  only  negligible 
amounts  in  external  costs.  We  estimate 
that  5.025  investment  companies  will  be 
affected  by  the  amendments,  and.  thus, 
the  Commission  estimates  that  the 
annual  internal  burden  associated  with 
rule  482  will  decrease  by  approximately 
9,849  (1.96  hours  per  investment 


'-  See  Investment  Company  Institute,  2001 
Mutual  Fund  Fact  Book  at  63. 


"^The  trade-off  between  lower  advertising 
burdens  and  increased  advertising  activity  is 
complex  and  further  complicated  by  business 
cycles  and  marketing  strategy  among  other  factors 
We  believe,  however,  that  investors  and  funds  will 
enjoy  benefits  in  any  event — either  resources  will 
be  saved  in  reducing  the  costs  and  burdens  of 
advertising  or  they  will  be  spent  to  increase  the 
amount  and  timeliness  of  information  provided  to 
investors  in  advertising 


-"  The  benefits  of  potential  direct  investor  suits  in 
both  remedying  fraudulent  advertising  by  funds  and 
deterring  such  advertising  in  the  future  are  difficult 
to  quantify',  but  may  be  significant  The  benefits 
will  be  reduced  to  the  extent  that  the  potential 
liability  increases  litigation  and  insurance  costs  for 
funds.  However,  because  suits  ba.sed  on  mislfc-Kiin^ 
advertising  are  relatively  rare,  we  ccntinue  t(i 
estimate  that  the  associated  costs  will  be  minimal 
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company  ^  5.025  investirent 
companies)  burden  hours"'  These 
burden  hours  represent  a  monetary 
savings  of  approximately  $366,974 
(9.849  hours  x  S37.26  wage  rate)  per 
year/" 

B.  Costs 

The  Commission  estimates  that  the 
costs  of  the  amendments,  in  the 
aggregate,  will  be  minimal  and  limited 
in  duration.  The  Commission  estimates 
that  funds  will  incur  one-time  costs  in 
modifying  their  current  rule  482 
advertisements  to  meet  the  new 
disclosure  and  presentation 
requirements,  although  many  funds 
already  provide  the  disclosure  that 
would  be  required.  For  example,  funds 
may  have  to  modify  their  layouts  and 
typesetting  in  order  to  convert  existing 
advertisements  to  meet  the  requirements 
of  the  mle.  or  alternatively  replace 
existing  advertisements  more  quickly 
than  thev  otherwise  would. 


"•The  estimate  of  the  number  nt  investment 
companies  is  based  on  data  derived  from  the 
Commission  s  EIXjAR  filing  system  The  estimate  of 
the  decrease  in  burden  hours  is  based  <in 
information  gathered  from  the  fund  industrv  bv  the 
Commissi  m  staff  and  from  the  staffs  experience 
with  the  various  advertising  regulations 

'"These  figures  are  based  on  a  Coramissiin 
estimate  of  5025  investment  companies  and  an 
estimated  hourly  wage  rate  of  $37  26  The  estimated 
wage  rate  figure  is  based  on  published  hourly  wage 
rates  for  in-house  attorneys  ($33  fi6),  paralegals 
(S19  93).  and  compliance  examiners  ($23  16)  and 
the  estimate,  based  on  the  C^ommissinn  staffs 
discussions  with  certain  fund  complexes,  that 
attorneys  would  account  for  50%  of  hours  spent  on 
advertising  regulation  and  that  paralegals  and 
compliani  e  examiners  would  account  for  the 
remaining  50'V  in  equal  ratio,  yielding  a  weighted 
wage  rate  of  $27  60  |(S33  66  «   50|  *  ($19  93  <  .251 
»  (23  16  •<  251  =  $27  601  Secunties  Industry' 
.\ssociatii)n  Report  on  Office  Salaries  in  the 
Secunties  Iniiustr\-  2000  (Sept   2002).  Secunties 
Industry  .-VssDciation  Heport  on  Management  & 
Professional  Earnmes  in  the  Secunties  Industry 
^'000  (Sept   2(K)21  This  weighted  wage  rate  was 
then  adjusted  upward  by  35%  fur  overhead, 
reflecting  the  costs  of  supervision,  space,  and 
administrative  support,  to  obtain  the  total  per  hour 
internal  cost  of  $37  26  1S27  60  x  1  35  =  $37  26) 

The  benefits  estimated  in  this  analysis  differ  from 
tliose  provided  in  the  Proposing  Release  fjerause  of 
intervening  changes  in  the  number  of  investment 
companies  and  the  wage  rates  Although  the 
Commission  modified  the  proposed  amendments, 
these  modifications  did  not  affect  our  estimates  of 
the  benefits  associated  with  the  amendments  Some 
commenters  indicated  that  tlie  cost  of  making 
updated  iiionlh-end  information  available  by  toll- 
free  or  ijolle<;t  telephone  number,  as  the  proposal 
would  have  roiuired,  would  be  significant 
.Nonetheless,  the  modification  to  ths  proposed 
requirement  to  permit  hinds  to  make  monlh-end 
performance  Jala  available  through  a  toll-free  or 
collect  telephone  number  or  Web  site  did  not  affect 
I  lur  estimates  of  costs  or  l>pnpfits  The  staff      ■* 
inditaleil  in  the  Proposing  Release  thai  it  expected 
the  (  nsts  uf  making  upifated  month-end  information 
available  by  toll-free  or  collect  telephone  number 
would  be  negligible,  be'  ause  many,  if  not  most, 
funds  already  provide  month-end  or  more  current 
performance  information  through  those  means  See 
Proposing  Release,  supra  note  7,  67  KR  at  36726 


The  requirement  for  funds  to  provide 
access  to  performance  figures  that  are 
current  as  of  the  last  month  end  may 
also  impose  costs,  some  of  which  will 
be  ongoing,  both  to  generate  such 
figures  on  a  monthly  basis  and  to 
provide  the  information  by  a  toll-free  or 
collect  telephone  number  or  on  a  Web 
site.  This  could  include  costs  for 
computer  time,  accounting  personnel. 
information  technology  staff,  and 
additional  computer  and  telephone 
equipment.  The  cost/benefit  analysis  in 
the  Proposing  Release  estimated  that  the 
costs  of  making  updated  performance 
information  available  would  be 
negligible  because  many,  if  not  most, 
funds  already  provide  this  or  more 
current  performance  information 
through  these  means  and,  therefore,  the 
marginal  cost  for  most  funds  for  making 
updated  performance  information 
available  is  expected  to  be  negligible. 

Several  commenters,  however,  argued 
that  the  costs  associated  with  the 
proposed  requirement  that  updated 
performance  information  be  provided  by 
toll-free  or  collect  telephone  number 
would  be  significant.-"  Such  costs, 
commenters  stated,  could  include  those 
of  setting  up  and  maintaining  an 
automated  telephone  system  to  provide 
the  updated  performance  data.  While 
two  commenters  did  provide  some 
specific  estimates  of  their  own 
anticipated  costs  of  compliance  with 
this  proposed  requirement,  none  of  the 
commenters  gave  cost  figures  applicable 
to  the  industry  as  a  whole. ^"  Moreover, 
none  of  the  t:()mmenters  estimated  the 
number  of  funds  that  would  incur  such 
costs.  The  cost/benefit  analysis  in  the 
Proposing  Release  reached  its 
conclusion,  ui  part,  because  information 
gathered  bv  the  staff  indicated  that 
many,  if  not  most,  funds  already  had 
toll-free  telephone  systems  and  used 


'On  the  other  hand,  one  commenter  did  not 
object  to  the  telephone-onK  requirement,  indicating 
that  making  updated  monlhU  performance  data 
available  in  the  manner  contemplated  by  the 
proposal  would  be  affordable  for  all  funds, 
regardless  of  size 

'"One  commenter  estimated  that  the  cost  of 
installing  an  automated  voice  response  telephone 
system  for  an  insurance  company  to  provide 
performance  information  about  fumis  underlying 
variable  contracts  would  be  $500,000   .Another 
commenter  cited  that  $500,000  estimate  and  added 
that  the  estimate  is  for  hardware  and  software 
requirements  only  and  does  not  include  personnel 
expenses  and  further  stated  that  expenses  for 
companies  that  do  not  presently  have  automated 
telephone  systems  would  likely  be  several  times 
higher  It  appears  that  the  commenter  that 
calculated  the  $500,000  estimate  intended  that  this 
figure  represent  the  cost  the  ( imiinenter  itselt  would 
incur  and  not  a  projection  that  every  iiisurain  >• 
company  or  every  fund  would  inc  ur  a  $500,000 
expense  Another  commenter,  a  fund  supermarket. 
estimated  the  cost  of  updating  its  website  to  provide 
toll-free  numbers  for  the  many  funds  offered  wuuW 
amount  to  $70,000. 


them  to  distribute  performance  data  that 
was  at  least  as  current  as  the  month-end. 
The  information  provided  by  the 
commenters  does  not  persuade  us  that 
our  conclusion  regarding  aggregate  costs 
was  incorrect. 

In  any  event,  we  have  modified  the 
proposal  to  address  these  commenters' 
concerns.  The  amendments,  as  adopted, 
will  not  require  month-end  performance 
data  to  be  made  available  by  toll-free  or 
collect  telephone.  Rather,  funds  may 
make  the  information  available  by  toll- 
free  or  collect  telephone  number  or  on 
the  fund's  Web  site.  In  addition,  we 
have  modified  the  proposal  to  provide 
that  where  the  fund  advertisement 
includes  total  return  quotations  current 
to  the  most  recent  month  ended  seven 
business  days  prior  to  the  date  of  use, 
the  fund  is  not  also  required  to  make 
such  data  available  by  telephone  or 
through  its  website.  We  expect  that  both 
of  tliese  revisions  to  the  proposed 
amendments  will  further  reduce  any 
cost  burden  associated  with  disclosing 
month-end  performance  data. 

The  elimination  of  the  "substance  of 
which"  requirement  and  the  rescission 
of  rule  1 34  as  applicable  to  funds  may 
require  some  funds  to  incur  costs  to 
convert  many  of  their  rule  134 
advertisements  to  rule  482 
advertisements.  These  costs,  however, 
should  be  minimal  and  non-recurring, 
since  the  rule  482  requirements  would 
permit  advertisements  that  are  not 
significantly  different  from  those 
currently  permitted  under  current  rule 
134. 

One  commenter  expressed  concern 
regarding  the  proposed  language  of  the 
new  notes  to  rule  482(a)  and  rule  34b- 
1  stating  that  compliance  with  the  rules 
does  not  relieve  the  fund,  underwriter, 
or  dealer  of  the  obligation  to  ensure  that 
the  advertisement  is  not  false  or 
misleading.  The  commenter  was 
concerned  that  the  new  notes  may 
expand  liabilitv  for  independent 
directors  in  connection  with  fund 
advertisements,  resulting  in  a  significant 
cost  burden.  However,  as  we  indicate 
above,"''  the  new  notes  are  to  make  clear 
that  liability  for  advertisements  is  based 
on  the  federal  securities  laws  and  that 
the  advertising  rule  amendments  are  not 
intended  to  change  the  existing  liability 
standards. 

With  regard  to  the  rescission  of  rule 
1 34  as  it  applies  to  funds,  a  number  of 
commenters  expressed  concern  over 
costs  associated  with  the  higher 
standard  of  liability  under  rule  482,  but 
did  not  provide  any  specific  figures  or 
other  quantitative  analysis.  As  we  note 


'Sep  Section  II  B  .  '.Applicability  of  .Antifraud 
Provisions  to  Fund  .Advertising,    supra 
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above,  however,  suits  based  on 
misleading  advertising  are  relatively 
rare  and  we  continue  to  estimate  that 
the  associated  costs  will  be  minimal.^" 

We  further  note  that  the  amendments, 
as  adopted,  extend  the  compliance 
period  to  two  full  calendar  quarters  after 
adoption,  lowering  conversion  costs  by 
allowing  more  time  for  planning  and 
enabling  funds  to  come  into  compliance 
in  the  regular  course  of  quarterly 
advertising  cycles.  This  extension 
reinforces  our  estimate  that  such 
expenses  will  be  minimal. 

The  Commission  estimates  the  one- 
time switchover  costs  for  each 
investment  company  attributable  to  the 
amendments  will  be  approximately  2.18 
hours,  or  $81 .23  (2.18  hours  x  $37.26 
wage  rate),  in  internal  costs,  and  $2,417 
in  external  costs.^^  In  total  this 
represents  a  one-time  cost  of 
approximately  10,955  (2.18  hom-s  x 
5.025  investment  companies)  internal 
burden  hours  (translating  into 
approximately  $408,183  (10,955  hours  x 
$37.26  wage  rate)  in  internal  costs)  and 
$12,145,425  ($2,417  cost  per  investment 
compemy  x  5,025  investment 
companies)  in  external  costs."^ 

C.  Conclusion 

The  Commission  expects  that  the 
advertising  rule  amendments  will 
encourage  more  informed  and  efficient 
investing,  while  easing  the  regulatory 
burden  on  fund  advertising,  and  that 
these  likely  benefits  would  justify  the 
associated  costs. 

IV.  Consideration  of  Effects  on 
Efficiency,  Competition,  and  Capital 
Formation 

Section  2(c)  of  the  Investment 
Company  Act,  Section  2(b)  of  the 
Securities  Act,  and  Section  3(f)  of  the 
Exchange  Act  require  the  Commission, 
when  engaging  in  rulemaking  that 
requires  it  to  consider  or  determine 
whether  an  action  is  necessary  or 
appropriate  in  the  public  interest,  to 


""  Sef  supra  note  74. 

" '  Thnse  figures  are  based  on  averages  derived 
from  information  gathered  from  several  members  of 
the  fund  industry  by  the  Commission  staff  and  from 
the  staffs  experience  with  the  various  advertising 
rules  Internal  costs  include,  for  example,  the  cost 
of  reviewing  all  fund  advertisements  for  compliance 
with  the  revised  rules.  External  costs  include,  for 
example,  the  costs  of  typesetting  and  printing  for 
new  fund  advertisements. 

The  costs  estimate  in  this  analysis  differ  bom 
those  provided  in  the  Proposing  Release  because  of 
intervening  changes  in  the  number  of  investment 
companies  and  the  wage  rates.  Although  the 
Commission  modified  the  proposed  amendments, 
these  modifications  did  not  affect  our  estimate  of 
the  costs  associated  with  the  amendments.  See 
supra  note  76. 

"^  See  discussion  in  notes  75  and  76,  supra, 
regarding  number  of  investment  companies,  wage 
rates,  and  previous  estimates  of  costs  and  benefits. 


consider,  in  addition  to  the  protection  of 
investors,  whether  the  action  will 
promote  efficiency,  competition,  and 
capital  formation.83 

In  the  Proposing  Release,  we 
requested  comment  on  whether  the 
proposed  amendments  would  promotp 
efficiency,  competition,  and  capital 
formation.  The  Commission  received 
one  letter  specifically  addressing  the 
effect  of  the  proposed  amendments  on 
competition.  This  commenter  objected 
to  the  rescission  of  rule  134  for  funds  on 
the  grounds,  among  others,  that 
investment  companies  would  be  treated 
less  favorably  than  other  issuers 
engaged  in  ongoing  offerings  of  their 
securities  that  would  continue  to  be  able 
to  rely  on  rule  134. 

The  amendments  the  Commission  is 
adopting  today  seek  to  improve  fund 
advertising  by  enhancing  disclosure 
requirements  and  by  simplifying  and 
clarifying  the  rules,  including 
elimination  of  the  requirement  that  rule 
482  advertisements  contain  only 
information  the  "substance  of  which"  is 
included  in  the  statutory  prospectus. 
These  changes  may  improve  efficiency. 
The  rule  simplifications  may  lower  the 
regulatory  burden  on  funds  engaged  in 
advertising,  freeing  resources  for  more 
productive  uses.  For  example,  funds 
would  no  longer  have  to  update  their 
prospectuses  or  SAIs  in  order  to  change 
the  types  of  performance  information  in 
advertisements.  The  enhanced 
disclosure  requirements  may  provide 
greater  and  timelier  access  by  investors 
to  updated  performance  figures,  which 
would  promote  more  efficient  allocation 
of  investments  by  investors  and  more 
efficient  allocation  of  assets  among 
competing  funds.  The  amendments  may 
also  improve  competition,  as  enhanced 
disclosure  may  prompt  funds  to  seek  to 
provide  better-informed  investors  with 
improved  products  and  services. 
Finally,  the  effects  of  the  amendments 
on  capital  formation  are  unclear. 
Although  we  believe  that  the 
amendments  would  benefit  investors, 
the  magnitude  of  the  effect  of  the 
amendments  on  efficiency,  competition, 
and  capital  formation  is  difficult  to 
quantifv.  particularly  given  that  most 
hinds  may  already  comply  with  at  least 
some  of  the  new  disclosure 
requirements. 

V.  Paperwork  Reduction  Act 

A.  Introduction 

As  explained  in  the  Proposing 
Release,  certain  provisions  of  the 
amendments  contain  "collection  of 
information"  requirements  within  the 


meaning  of  the  Paperwork  Reduction 
Act  of  1995  [44  U.S.C.  3501  et  seq.].  The 
titles  for  the  existing  collections  of 
information  are:  (i)  "Form  N-lA  under 
the  Investment  Company  Act  of  1940 
and  Securities  Act  of  1933,  Registration 
Statement  of  Open-End  Management 
Investment  Companies ';  (ii)  "Form  N- 
2 — Registration  Statement  of  Closed-End 
Management  Investment  Companies"  "■'; 
(iii)  "Form  N-3 — Registration 
Statement  of  Separate  Accounts 
Organized  as  Management  Investment 
Companies":  (iv)  "Form  N-4 — 
Registration  Statement  of  Separate 
Accounts  Organized  as  Unit  Investment 
Trusts":  (v)  "Form  N-6  Under  the 
Investment  Company  Act  and  the 
Securities  Act  of  1933.  Registration 
Statement  of  Insurance  Company 
Separate  Accounts  Registered  as  Unit 
Investment  Trusts  that  Offer  Variable 
Life  Insurance  Policies";  and  (vi)  "Rule 
34b-l  of  the  Investment  Company  Act 
of  1940.  Sales  Literature  Deemed  To  Be 
Misleading."  A  new  collection  of 
information  has  been  created  entitled 
"Rule  482  under  the  Securities  Act  of 
1933,  Advertising  by  an  Investment 

Company."'*"' 

Form  N-IA  (0MB  Control  No.  3235- 
0307),  Form  N-2  (OMB  Control  No. 
3235-0026),  Form  N-3  (OMB  Control 
No.  3235-0316),  Form  N-4  (OMB 
Control  No.  3235-0318),  and  Form  N-6 
(OMB  Control  No.  3235-0503)  were 
adopted  pursuant  to  section  5  of  the 
Securities  Act  [15  U.S.C.  77e]  and 
section  8(a)  of  the  Investment  Company 
Act  [15  U.S.C.  80a-3(a)l.  Rule  482  of 
Regulation  C  (OMB  Control  No.  3235- 
0565)  was  adopted  pursuant  to  section 
l'O(b)  of  the  Securities  Act  [15  U.S.C. 


"  15  U.S.C.  77b{b).  78c(f),  and  80a-2lc) 


"•■  -Mlhough  the  amendments  do  not  amend  Form 
N-2.  that  form  is  included  in  this  Paperwork 
Reduction  Act  ("PR.^■'1  summary  because  the  PRA 
burden  for  rule  482  has  previously  been  included 
in  the  various  investment  company  registration 
statement  forms  affected  by  rule  482.  including 
Fo.-m  N-2  As  discussed  below,  the  Commission 
has  transferred  the  PRA  burden  associated  with  rule 
482  from  all  of  these  registration  statement  forms 
to  a  new  rule  482  category 

"^The  amendments  modih'  rule  482.  which  is 
part  of  Regulation  C  under  the  Securities  .^ct  ot 
1933  Regulation  (~  describes  the  disclosure  that 
must  appear  in  registration  statements  under  the 
Securities  .-Xct  and  Investment  Companv  .■\cl.  The 
VRA  burden  associated  with  rule  482  was 
previouslv  included  in  the  various  investment 
companv  registration  statement  forms,  not  in 
Regulation  C  H<iwever.  because  the  amendments 
eliminate  the  rationale  lor  allocating  the  PR-^ 
burden  for  rule  482  to  the  registration  forms,  the 
Commission  has  transferred  the  burden  associated 
with  rule  482  tn  a  new  category  The  total  PR.^ 
burden  tor  each  of  the  registration  forms  is  different 
from  that  included  in  the  PRA  submissions  that 
pret  eded  this  analvsis  because  of  the  transfer  of 
burden  associated  with  rule  482.  as  well  as  the 
inter\'ening  changes  in  the  number  of  filings 
However,  the  newly  adopted  amendments  to  the 
forms  do  nut  have  any  effect  on  the  burden  hours 
for  the  forms. 
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77)(b)|.  Rule  34b-l  (OMB  Control  No. 
.I^JS-tJ.Mfi)  wa.s  adopted  pursuant  tn 
section  .}4(h)  of  the  huestnient 
Companv  .Act  (15  U.S.C:.  80a-:<:j(b)|.»*> 

We  published  notic  e  soliciting 
comments  on  the  ( dUection  of 
information  refiuirements  in  thf 
Proposing  Release  and  subnuttfd  these 
requirements  to  the  Office  ot 
Management  and  Budget  ("OMB")  for 
review  in  accordance  with  44  L'.S  (!. 
,f.i()7|(i)  and  ,T  C:FR  1.<2()  1!    OMB 
a[)pro\>'d  thesf  i  ollei  tion  requirements. 

The  amendments  modif\'  rule  482 
under  the  Securities  Act  and  related 
rules  and  forms,  to  provide  more  timelv. 
umierstandahle.  and  balanceci 
information  in  funtl  advertising  for  the 
benefit  of  investors,  while  simplif\ing 
and  I  larifving  the  ad\  ertising  rules  for 
the  benefit  o{  funds   '    f-'ir^t.  tht' 
amendments  enhance  the  disclosure 
that  funds  must  provide  in 
ad\'ertisements.  in(  hiding  b\ 
highlighting  th^  a\aiidbilit\  ot 
information  concerning  investriicnl 
objectives,  risks,  aw\  i  barges  .md 
expenses,  and  re(iuinng  an  amended 
legend  stating  that  pa.st  performance 
does  not  guarantee  future  results.  The 
amendments  also  set  forth  requirements 
to  help  ensure  that  funds  present  these 
d.vn\  other  required  disclosures  at  least 
as  prominently  as  the  material  included 
111  the  body  of  the  advertisement. 
Second,  if  a  fund  advertisement 
iiK  lude>  performance  data,  the  fund 
must  make  month-end  performance 
figures  available  to  investors  b\'  a  toU- 
fref'  or  collect  telephone  number  or  on 
a  Web  site,  and  disc  lose  the  a\.  ailabilit\' 
of  this  month-end  performance  data  in 
the  advertisement,  unless  the 
advertisem^'nt  mr  hides  total  return 
(Quotations  current  to  the  most  ret.ent 
month  ended  se\en  business  days  prior 
to  the  date  of  use   Third,  the 
amendments  add  clarify  ing  language  to 
rule  482  under  the  Se(  urities  .-\(  t  and 
rule  Ub-1  under  the  Investment 
Oompan\  Act  to  reemphasize  the 
separate  applicabilit\  of  th(>  antifraud 
pro\  isions  of  the  federal  securities  laws, 
and  amend  rule  15B  under  tbt; 
Securities  Act  to  provide  further 
guidance  regarding  the  factors  to  be 
weighed  in  determining  whether  a 
statement  involving  a  material  fac:t  in 
investment  company  sales  literature  is 
or  might  be  misleading.  Fourth,  the 
amendments  (i)  remove  the  provision 


contained  in  rule  482  that  limits  rule 
482  advertisements  to  imlv  that 
information  the  "substance  of  which"  is 
in  the  statutorv  prosjiectus.  and  (ii) 
rescind  the  provisions  in  rule  134  under 
the  Securities  Act  that  apply  to  funds. 
Fifth,  the  amendments  clarify  portions 
ot  rule  482  (without  changing  their 
content)  b\  adding  headings,  ret>rdering 
provisions,  and  simjilifying  certain 
provisions,  Finallv.  the  amendments 
make  technical  and  conforming  changes 
to  Forms  N-lA,  \'-,i,  N^,  and  N-B. 

C.oni[)liance  with  the  disclosure 
requirements  is  mandatorv.  Responses 
to  the  disiJosure  requirements  will  not 
be  kept  i:onfidential   An  agencv  mav  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respcmd  to.  a  collection  of 
information  unless  it  displays  a 
currentlv  valid  (  ontrol  number. 

B.  Thtf  Registnition  h'tirms  Bunion 

Previouslv.  the  I'RA  burdens  imposed 
bv  rule  482  were  aci ountt'd  for  under 
the  various  registration  forms  used  b\ 
investment  companies  affected  by  the 
rule:  Form  N-lA,  Form  N-2.  Form  N- 
3,  Form  N-4.  ami  Form  N-ti   We  have 
transferred  the  burden  hours  a.sso(.iatiMi 
with  rule  482  from  these  forms  to  a 
separate  rule  482  category  as  follows: 


Form 

Hours 

ttansferred 

(hours) 

Form  N-1A    

177  514 

Form  N-2 

Form  N-3 

Form  N-4 

1,014 

792 

36  630 

Form  N-16 

9  065 

Total  hours  transferred  to  new 
rule  482  category  

225.015 

•"  .-Mthnuiih  tills  rflease  also  amends  rule  156, 
there  rtf  nii  biirileii  hours  assigned  to  ihal  rule  bv 
OMB  and  it  has  nu  OMB  t:ontrol  number 

'  ^  The  ("oimnission  is  adopting  amendments  to 
rul'js  134.  156,  and  482  under  the  Securities  .^cl. 
rule  34b-l  under  thfi  Investment  Company  Act.  and 
Forms  N-l.A.  N-3.  N— 4.  and  N-6  under  the 
Investment  Company  .-Kct  and  Securities  Act, 


The  iiitormatioii  lequired  to  be  filed 
with  the  (iommission  pursuant  to  the 
inforination  colkH;ti(ms  c;ontained  in  the 
registration  forms  permits  the 
verificatuin  of  ( rimjiliaiK c  with 
securities  law  reciuirements  and  assures 
the  public  availability  and 
dissemin.ition  of  tht'  information. 

1    Form  .\-lA 

The  [nirpose  of  Form  N-lA  is  tf)  meet 
the  registration  and  disclosure 
requirements  of  the  Set:urities  Act  and 
the  Investment  Companv  Ac:t  and  to 
provide  investors  with  information 
necessarv  to  evaluate  an  investment  in 
the  fund.  The  resjiondents  to  this 
information  collection  are  open-end 
funds  registering  with  the  Commission. 
Compliance  with  the  disclosure 
re-quirements  on  F'orm  N-IA  is 
mandatory.  Responses  to  the  disclosure 
re(]uirements  are  not  confidential. 


The  previous  hour  burden  for 
preparing  an  initial  Form  N-lA  filing 
was  824  burden  hours  per  portfolio,  and 
the  Commission  attributed  23  of  these 
burden  hours  per  portfolio  to 
compliance  with  rule  482,  reducing  the 
remaining  burden  hours  per  portfolio  to 
801.""  The  previous  annual  hour  burden 
for  preparing  post-effective  amendments 
im  Form  N-IA  was  122  hours  per 
portfolio,  and  the  Commission 
attributeii  23  of  these  burden  hours  per 
portfolio  to  compliance  with  rule  482, 
reducing  the  remaining  burden  hours 
per  portfolio  to  99.  The  Commission 
estimated  that,  cm  an  annual  basis,  193 
portfolios  file  initial  registration 
statements  on  Form  N-lA  and  7,525  file 
post-effective  amendments  on  Form  N- 
1  A.  Thus,  the  burden  hours  attributable 
to  rule  482  transferred  from  Form  N-lA 
to  the  new  rule  482  collection  of 
information  amounted  to  177,514  ((23 
hours  \  193  portfolios)  t  (23  hours  x 
7.525  portfolios)).  After  shifting  tfie  rule 
482  burtlen  hours  to  a  new  collection  of 
inftjrmation,  the  total  burden  hours  that 
remain  allocated  to  Form  NI-1 A  for  all 
purposes  unassociated  with  rule  482 
amount  to  899.568  ((801  hours  x  193 
portfolios)  +  (99  hours  x  7,525 
portfolios)). 

Except  for  the  transfer  of  PRA  burden 
from  Form  N-lA  to  the  new  collection 
of  information  for  rule  482.  the 
Commission  estimates  no  effect  on  the 
remaining  PRA  burden  for  Form  N-lA 
from  the  amendments.  The  change  in 
PR.\  burden  resulting  from  the 
amendments  is  accounted  for  under  the 
new  rule  482  collection  of  information. 

2,  Form  \-2 

The  purpose  of  Form  N-2  is  to  meet 
the  registration  and  disclosure 
requirements  of  the  Securities  Act  and 
the  Investment  Company  Act  and  to 
enable  funds  to  provide  investors  with 
information  necessary  to  evaluate  an 
investment  in  the  fund.  The 
respondents  to  this  information 
r;ol lection  are  closed-end  funds 
registering  with  the  Cimimission. 
Complianct^  with  the  disclosure 
requirements  of  Form  N-2  is  mandatory. 
Responses  to  the  disclosure 
requirements  are  not  confidential. 

The  previous  hour  burden  for 
preparing  an  initial  registration 
statement  on  Form  N-2  was  542.4 
burden  htmrs  per  filing,  and  the 
prtnious  hour  burden  for  preparing  a 
post-eftective  amendment  on  Form  N-2 


'"   rhi'  fstimatc  ul  the  burden  hours  attributable 
In  I  (impliani  e  with  rule  4H2  for  filings  nn  Forms  N- 
\.\,  ami  Form  N-2  were  based  on  mformation 
Mipplieil  111  the  (Commission  staff  by  members  ol  the 
fund  induslrs  and  the  staffs  experienre  with  these 
registration  forms. 
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was  107.4  hours  per  filing.  The 
Commission  attributed  5.7  of  these 
biu-den  hours  per  filing  to  compliance 
with  rule  482,  reducing  the  burden 
hoiu's  per  filing  to  536.7  and  101.7, 
respectively.  The  Commission  estimated 
that,  on  an  annual  basis,  140 
respondents  file  an  initial  registration 
statement  on  ^orm  N-2  and  38  file  post- 
effective  amendments  on  Form  N-2. 
Thus,  the  bvuden  hours  attributable  to 
rule  482  transferred  fi'om  Form  N-2  to 
the  new  rule  482  collection  of 
information  amoimted  to  1,014  ((5.7 
hours  X  140  filings)  +  (5.7  hours  x  38 
filings)).  After  shifting  the  rule  482 
burden  hours  to  a  new  collection  of 
information,  the  total  burden  hours  that 
remain  allocated  to  Form  N-2  for  all 
purposes  unassociated  with  rule  482 
amount  to  79.003  ((536.7  hours  x  140 
filings)  +  (101.7  hours  x  38  filings)). 

Except  for  the  transfer  of  PRA  burden 
from  Form  N-2  to  the  new  collection  of 
information  for  rule  482,  the 
Commission  estimates  no  effect  on  the 
remaining  Form  N-2  PRA  bvirden  from 
the  amendments.  The  change  in  PRA 
burden  resulting  from  the  amendments 
is  accounted  for  under  the  new  rule  482 
collection  of  information. 

3.  Form  N-3 

The  purpose  of  Form  N-3  is  to  meet 
the  registration  and  disclosure 
requirements  of  the  Secmities  Act  and 
the  Investment  Company  Act  and  to 
enable  funds  to  provide  investors  with 
information  necessary  to  evaluate  an 
investment  in  the  fund.  The 
respondents  to  this  information 
collection  are  separate  accounts, 
organized  as  management  investment 
companies  and  offering  variable 
annuities,  registering  with  the 
Commission.  Compliance  with  the 
disclosure  requirements  of  Form  N-3  is 
mandatory.  Responses  to  the  disclosure 
requirements  are  not  confidential. 

The  previous  annual  hour  burden  for 
preparing  an  initial  registration 
statement  on  Form  N-3  was  910.5  hours 
per  portfolio,  and  the  Commission 
attributed  3.3  of  these  burden  hours  per 
■portfolio  to  compliance  with  rule  482. 
reducing  the  remaining  burden  hours 
per  portfolio  to  907.2.8"  jhe  previous 


""  Estimates  of  the  burden  hours  attributable  to 
rule  482  for  Forms  N-3,  N-4,  and  N-C  were  derived 
by  estimating  the  total  burden  hours  for  compliance 
with  rule  482  for  all  variable  insurance  separate 
accounts,  based  on  the  stafTs  discussions  with  a 
member  of  the  variable  insurance  products  industry 
that  issues  both  variable  annuities  and  variable  life 
insurance  policies.  We  then  converted  this 
estimated  number  of  burden  hours  associated  with 
rule  482  into  a  percentage  of  the  total  burden  hours 
associated  with  Forms  N-3,  N— 4,  and  N-6 
collectively,  y/e  allocated  the  rule  482  burden  to 
each  form  by  multiplying  the  total  burden  of  each 


annual  hoiu-  bvirden  for  preparing  post- 
effective  amendments  on  Form  N-3  was 

151.7  hours  per  portfolio,  and  the 
Conunission  attributed  3.3  of  these 
burden  hoiu-s  per  portfolio  to  rule  482, 
reducing  the  remaining  biu-den  hours 
per  portfolio  to  148.4.  The  Commission 
estimated  that,  on  an  annual  basis,  no 
initial  registration  statements  are  filed 
on  Form  N-3  and  60  post-effective 
amendments,  including  240  portfolios, 
are  filed  on  Form  N-3.  Thus,  the  burden 
hours  attributable  to  rule  482  transferred 
from  Form  N-3  to  the  new  rule  482 
collection  of  information  amounted  to 
792  (3.3  hoius  x  240  portfolios).  After 
shifting  the  rule  482  burden  hours  to  a 
new  collection  of  information,  the  total 
burden  hours  that  remain  allocated  to 
Form  N-3  for  all  purposes  unassociated 
with  rule  482  amount  to  35,616  (148.4 

X  240  portfolios)  hours. 

Except  for  the  transfer  of  PRA  burden 
from  Form  N-3  to  the  new  collection  of 
information  for  rule  482,  the 
Conunission  estimates  no  effect  on  the 
remaining  PRA  burden  for  Form  N-3 
resulting  from  the  amendments.  The 
change  in  PRA  burden  resulting  from 
the  amendments  is  accounted  for  under 
the  new  rule  482  PRA  collection  of 
information. 

4.  Form  N— 4 

The  pvupose  of  Form  N-4  is  to  meet 
the  registration  and  disclosure 
requirements  of  the  Securities  Act  and 
the  Investment  Company  Act  and  to 
enable  separate  accounts  issuing 
variable  annuity  contracts  to  provide 
investors  with  information  necessary  to 
evaluate  an  investment  in  a  contract. 
The  respondents  to  this  information 
collection  are  separate  accoimts, 
organized  as  unit  investment  trusts  and 
offering  variable  annuities,  registering 
with  the  Commission.  Compliance  with 
the  disclosure  requirements  of  Form  N— 
4  is  mandatory.  Responses  to  the 
disclosure  requirements  are  not 
confidential. 

The  previous  hour  biuden  for 
preparing  an  initial  Form  N-4  filing  was 
298  burden  hours  per  filing,  and  the 
Commission  attributed  24.8  of  these 
burden  hours  per  filing  to  rule  482, 
reducing  the  remaining  burden  hours 
per  filing  to  273.2.«o  The  previous 
annual  hour  burden  for  preparing  post- 
effective  amendments  on  Form  N-4  was 

219.8  hours  per  filing,  and  the 
Commission  attributed  24.8  of  these 
burden  hoius  per  filing  to  rule  482, 
reducing  the  remaining  burden  hours 


form  by  this  percentage.  However,  we  excluded 
burden  hours  attributable  to  initial  filings  on  Form 
N-3  because  we  anticipated  no  such  filings. 
'*"  See  discussion  in  note  t,9,  supra. 


per  filing  to  195.  The  Commission 
estimated  that,  on  an  annual  basis,  157 
respondents  file  initial  registration 
statements  on  Form  N— 4  and  1320 
respondents  file  post-effective 
amendments  on  Form  N-4.  Thus,  the 
burden  hoius  attributable  to  rule  482 
transferred  from  Form  N— 4  to  the  new 
rule  482  collection  of  information 
amount  to  36,630  ((24.8  hours  x  157 
filings)  +  (24.8  hoius  x  1320  fiUngs)). 
After  shifting  the  rule  482  burden  hours 
to  a  new  collection  of  information,  the 
total  hour  burden  that  remains  allocated 
to  Form  N— 4  for  all  purposes 
unassociated  with  rule  482  amount  to 
300,292  ((273.2  hours  x  157  filings)  + 
(195  hours  x  1320  filings)). 

Except  for  the  transfer  of  PRA  burden 
from  Form  N-4  to  the  new  collection  of 
information  for  rule  482,  the 
Commission  estimates  no  effect  on  the 
remaining  PRA  burden  for  Form  N— 4 
resulting  from  the  amendments.  The 
change  in  PRA  burden  resulting  from 
the  amendments  is  accounted  for  under 
the  new  rule  482  PRA  collection  of 
information. 

5.  Form  N-6 

The  pvirpose  of  Form  N-6  is  to  meet 
the  registration  and  disclosure 
requirements  of  the  Securities  Act  and 
the  Investment  Company  Act  and  to 
enable  separate  accoiuits  issuing 
variable  life  insiuance  policies  to 
provide  investors  with  information 
necessary  to  evaluate  an  investment  in 
a  policy.  The  respondents  to  this 
information  collection  are  separate 
accounts,  organized  as  imit  investment 
trusts  and  offering  variable  life 
insurance  policies,  registering  with  the 
Commission.  Compliance  with  the 
disclosxue  requirements  of  Form  N— 6  is 
mandatory.  Responses  to  the  disclosure 
requirements  are  not  confidential. 

The  previous  hour  burden  for 
preparing  an  initial  registration 
statement  on  Form  N-6  was  800  burden 
hours  per  filing  and  the  hour  burden  for 
a  post-effective  amendment  on  Form  N- 
6  was  100  hours  per  post-effective 
amendment  filed  as  an  annual  update, 
and  10  hours  per  post-effective 
amendment  filed  for  other  purposes. 
The  Commission  attributed  35  of  these 
burden  hours  per  filing  to  compliance 
with  rule  482  for  both  initial  registration 
statements  and  post-effective 
amendments  that  are  aiuiual  updates. »' 
The  Commission  estimated  no  burden 
hours  associated  with  rule  482  for 
additional  post-effective  amendments 
that  are  not  annual  updates.  The 
Commission  estimated  that,  on  an 
annual  basis,  59  initial  registration 


^-  See  discussion  in  note  89,  supra. 
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.statement.s  will  be  filed  on  Form  N-6 
and  500  post-effective  amendments  will 
be  fded  on  Form  N-6.  200  as  annual 
updates  and  MO  as  additional  post- 
effective  amendments.'-  Thus,  the 
burden  hours  attributable  to  rule  482 
transferred  from  Form  .\'-b  to  the  new- 
rule  482  colhjction  of  information 
amounted  to  9,U()5  [(  <,t  hours  *•  ,S9 
filings)  +  (35  hours  «  200  filings)).  The 
total  hour  burden  that  remains  allocated 
to  Form  N-(>  tor  all  purposes 
unassociated  with  rule  4H2  is  Hl.l.jS 
((7fi5  hours  X  54  filini^s)  -^  (65  hours  x 
200  filings)  +  110  hours  x  joo  filings)) 
hours. 

Ex(  ept  for  the  transfer  of  PR,-\  burden 
from  Form  \-6  to  the  new  (.ollectioii  of 
inf(irmation  for  rule  482.  the 
C'ommission  estimates  nn  effect  on  the 
remaining  PK.-\  burden  for  Form  \-6 
resulting  from  the  amendments.  The 
change  in  FR_-\  burden  resulting  from 
the  amendments  is  accounted  for  under 
the  new  rule  482  PR.^  cnllertinn  of 
information 

f.'  Cbangf  in  Burden  Attributable  to 
Amendments 

The  information  required  b\'  the 
amendments  to  the  advertising  rules  is 
primarilv  for  the  use  and  benefit  of 
investors.  The  (Commission  is  concerned 
that  investors  receive  information  in 
advertisements  that  is  accurate, 
balanced,  timelv,  not  misleading,  and 
otherwise  appropriate  and  helpful  in 
making  investment  decisions.  The 
additional  information  that  is  required 
to  be  disclosed  to  investors  pursuant  to 
the  (ollection  of  information  provisifms 
of  the  rules  affected  by  the  amendments, 
addresses  these  concerns  regarding 
investor  protection. 

1.  Rule  34b-l 

Rule  34b-l.  as  amended,  contains 
collection  of  information  requirements. 
The  rule  applies  to  supplemental  sales 
literature,  i.e.,  sales  literature  that  is 
preceded  or  accompanied  by  the 
statutory  prospectus,  and  requires  the 
inclusion  of  standardized  performance 
data  in  sales  literature  that  includes 
performance  data.  Compliance  with  rule 
34b- 1  is  mandatory  for  everv  registered 
investment  company  that  issues 
supplemental  sales  literature.  Responses 


to  the  disclosure  requirements  will  not 
be  kept  confidential. 

We  estimated  that  approximately 
37.000  responses  are  filed  annually 
pursuant  to  rule  34b-l,  and  the  burden 
per  response  is  2.9  hours.  The 
amendments  change  rule  34l>-l  to  ,idd 
language  to  (:larif\'  the  (iommission's 
present  intt'rpretation  of  its  rules, 
namely,  that  lompliance  with  rule  34l)- 
1  does  not  relieve  the  fund,  underwriter, 
or  tle.iler  of  any  obligations  with  respect 
to  the  sales  litt;rature  undt^r  tht; 
antifraud  provisions  of  the  federal 
securities  laws.  This  added  language 
merelv  confirms  the  present  state  of  the 
law  and  imposes  no  additional  burden 
hours.  In  addition,  the  amendments  to 
rule  34b-l  make  the  newly  adopted 
changes  in  the  narrative  disclosure  and 
prt;sentation  requirements  under  rule 
482  applicable  to  supplemental  sales 
literature,  but  these  narrative  disclosure 
and  presentation  requirements  also  will 
impose  no  additional  burden  for 
purposes  of  rule  34l>-l   " 

2.  Rule  482 

Rule  4K2,  as  amended,  contains 
collection  of  information  requirements 
in  that  it  permits  a  fund  to  advertise 
information  subject  to  certain  disclosure 
requirements.  (Aunpliance  with  rule  482 
is  mandatory  for  every  fund  that  issues 
rule  482  advertisements.  Respimses  to 
the  disclosure  requirements  will  not  be 
kept  t;onfidential. 

The  (Commission  currently  estimates 
that  41,484  responses  are  filed  annually 
by  5.025  funds  pursuant  to  rule  482. 
The  burden  associated  with  rule  482 
was  previously  included  in  the 
collec:ti()ns  of  information  for  the 
investment  toinpany  registration 
statement  forms,  but  at  the  time  of  the 
Proposing  Release  the  Commission 
transferred  this  PRA  burden  to  a  new- 
rule  482  collection  of  information.  The 
Commission  then  adjusted  this  amount 
to  account  for  the  estimated  savings  of 
ti,890  burden  hours  associated  with  the 
proposed  amendments  to  arrive  at  a 


'   Based  on  iti  dndlysis  of  data  from  the  EIXiAR 
filing  system  from  2000-2001.  ttie  Commi.ssion 
estimated  that  there  are  approximately  20(J  variable 
life  insurance  policies,  wilh  respect  to  which  at 
least  one  post -effective  amendment  must  be  filed 
per  vear   In  addition,  the  Commission  estimated, 
also  based  on  ED(;.\R  filing  data,  that  300 
additional  post-effective  amendments  ire  filed  for 
these  variable  life  insuram  p  policies  each  year. 
generally  to  maie  non-raatenal  changes  to  their 
registration  statements. 


"'The  secondary  effect  on  the  burden  attributable 
(o  rule  J4b-1  due  to  the  amendments  to  rule  482 
is  estimated  to  be  negligible   Both  before  and  after 
the  amendments,  rule  J4lj-1  requires  any 
performance  data  included  in  su|)plemental  sales 
literature  to  be  act  oinp.inied  by  performance  data 
computed  using  the  standardized  tormulas  for 
a<ivertising  performani  e  under  rule  4H2   We 
estimate  ifiat  the  changes  in  types  of  disclosure  and 
presentation  that  would  Ix'  rtMjuired  by  the 
amendments  to  rule  482  wiiuld  not  affect  the 
amount  of  review  ne<  essary  for  hinds  to  ensure 
compliance  with  rule  i4l>-I    Therefore,  all  changes 
m  burden  rtss(K  lated  with  the  aniendinenls  are 
ac<  ounte<i  for  under  the  i  ateyorv  associated  with 
the  principal  rule  generating  the  burden,  i  e  .  the 
new  rule  482  collection  of  mfoniiation 


total  annual  burden  for  rule  482  of 
218,125.''-* 

The  (Commission's  per-investment- 
company  burden  estimates  calculated  at 
the  time  of  the  Proposing  Release 
remain  unchanged.''^  However,  the 
(Commission  is  adjusting  the  total 
annual  burden  hours  associated  with 
rule  482  to  reflect  a  decrease  in  the 
number  of  investment  companies  from 
5.587  to  the  current  number  of  5,025. 
The  Commission  estimates  an  increase 
of  3,653  (0.727  hours  per  fund  x  5,025 
funds)  annual  burden  hours  will  be 
required  to  comply  with  the 
amendments  as  adopted,  as  a  result  of 
one-time  switchover  cost  of  10,959 
burden  hours  amortized  over  a  three- 
year  period.  The  (Commission  also 
estimates  a  decrease  of  9,849  annua! 
burden  hours  (1,96  hours  per  fund  x 
5,025  funds)  resulting  from  the 
amendments  as  adopted  due  to  the 
simplification  and  clarification  of  rule 
482.  including  the  removal  of  the 
"substance  of  which  "  requirement.  The 
net  result  would  be  an  annual  decrease 
of  approximately  6,196  (3,653  hours 
increase  -  9,849  hours  decrease) 
hours.'"'  The  current  estimate  of  the 
total  annual  burden  for  rule  482,  as 
amended,  is  218,819.''' 

VI.  Final  Regulatory  Flexibility 
Analysis 

This  Final  Regulatory  Flexibility 
Analysis  ("Analysis")  bas  been 
prepared  in  accordance  with  5  U.S.C, 
604,  and  relates  to  the  Commission's 


'"  The  Commission  calculated  this  adjustment  at 
the  proposing  stage  by  estimating  a  burden  hour 
annual  increase  per  investment  company  of  0  727 
hours  and  a  burden  hour  annual  decrease  per 
investment  company  of  1  96,  and  then  multiplying 
these  figures  by  the  then  current  number  of 
investment  companies  (5.587)  to  amve  at  an 
estimated  net  decrease  of  approximately  6,890  total 
annual  burden  hours  (0  727  x  5,587-1,96  x  5,587  = 
-6,889)  The  Commission  then  subtracted  this 
estimated  annual  net  decrease  from  the  rule  482 
burden  hours  that  had  been  transferred  from  the 
registration  forms,  yielding  the  total  annual  rule  482 
burden  of  218.125  (225,015  hours  transferred— 
6,890  decrease  =  218,125),  which  was  used  in  the 
Proposing  Release 

''  The  estimates  of  changes  in  the  burden  hours 
per  investment  company  attributable  to  rule  482  are 
based  on  a  survey  of  information  conducted  by  the 
Commission  staff  of  members  of  the  mutual  fund 
and  variable  insurance  products  industry  at  the 
time  of  the  Proposing  Release  The  Commission 
estimates  no  change  in  these  per-investment- 
company  burden  rates  due  to  changes  to  the 
amendments  between  the  proposing  stage  and  this 
adoption 

'*Thi>>  estimated  net  decrease  of  6.196  hours 
compares  to  an  estimated  net  decrease  of  6.890  in 
the  Proposing  Release.  The  difference  of  694  hours 
IS  a  result  of  the  change  in  the  number  of 
investment  co.-npanies  since  the  time  of  the 
Proposing  Release 

'-  218,125  total  hours  (Proposing  Release 
estimate)  *  694  hours  (lower  net  decrease)  as 
explained  m  note  ,  supra 
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rule  and  form  amendments  under  the 
Securities  Act  and  the  Investment 
Company  Act  to  provide  investment 
companies  with  the  ability  to  disclose 
more  timely  information  in 
advertisements  and  to  reinforce  the 
antifraud  protections  that  apply  to 
investment  company  advertisements. 
The  amendments  implement  a  provision 
of  NSMIA  ^^  by  eliminating  the 
requirement  in  rule  482  under  the 
Securities  Act  that  investment  company 
advertisements  contain  only 
information  the  "substance  of  which"  is 
included  in  the  statutory  prospectus. 
The  amendments  also  require  enhanced 
disclosure  in  investment  company 
advertisements  and  are  designed  to 
encourage  advertisements  that  convey 
balanced  information  to  prospective 
investors,  particularly  with  respect  to 
past  performance.  The  Commission  is 
also  rescinding  the  provisions  in  rule 
134  under  the  Securities  Act  that  apply 
to  investment  companies. 

The  Commission  prepared  an  Initial 
Regulatory  Flexibility  Analysis 
("IRFA")  in  accordance  with  5  U.S.C. 
603.  The  Proposing  Release  included 
the  IRFA  and  solicited  comments  on  it. 
The  Commission  received  one  comment 
specifically  addressing  the  IRFA. 

A.  Reasons  for  and  Objectives  of 
Amendments 

The  Commission  amended  the 
advertising  regulations  described  above 
to  achieve  two  separate  objectives.  First, 
the  Commission  is  simplifying  and 
clarifying  the  rules  governing  fund 
advertising.  Specifically,  the 
amendments  remove  the  "substance  of 
which"  requirement  of  rule  482  and 
rescind  the  provisions  of  rule  134  that 
apply  to  investment  companies, 
following  Congress"  directive  in  NSMLA 
to  adopt  rules  or  regulations  allowing 
funds  the  use  of  a  section  10(b) 
prospectus  that  may  include 
information  the  substance  of  which  is 
not  included  in  the  statutory 
prospectus. ^^  We  are  also  adopting 
technical  amendments  to  reorganize  and 
clarify  the  language  of  rule  482.  These 
simplifying  and  clarifying  amendments 
will  aid  funds  and  others  in 
understanding  and  complying  with  the 
advertising  rules,  making  it  easier  and 
cheaper  for  funds  to  advertise. 

Second,  the  Commission  is  enhancing 
the  disclosure  required  in  rule  482 
advertising.  Specifically,  we  are 
requiring  rule  482  advertisements  to:  (i) 
Highlight  the  availability  of  certain 


additional  information,  such  as  that 
regarding  objectives,  risks,  charges,  and 
expenses,  as  well  as  updated  monthly 
performance  figures;  (ii)  provide  an 
amended  legend;  and  (iii)  present 
certain  required  disclosm-e  with 
prominence  equal  to  the  major  portion 
of  the  advertisement.  We  are  adopting 
these  amendments  because  of  our 
concern  about  fund  performance 
advertising  that  could  create  unrealistic 
investor  expectations  or  even  mislead 
potential  investors.  The  enhanced 
disclosure  requirements  will  help  to 
ensure  that  investors  find  advertising 
clear,  easy  to  use.  and  balanced,  and 
that  investors  are  made  aware  of 
important  and  timely  information 
necessary  to  make  informed  investment 
decisions. 

B.  Significant  Issues  Raised  by  Public 
Comment 

The  Conunission  requested  comment 
with  respect  to  the  IRFA  prepared  and 
published  with  the  Proposing  Release. 
Two  commenters  indicated  that  the  cost 
of  complying  with  the  proposed 
requirement  that  updated  information 
be  made  available  through  a  toll-free  or 
collect  telephone  number  would  be 
particularly  burdensome  for  smaller 
fund  complexes,  stating  that  some 
smaller  complexes  do  not  already  have 
automated  voice  response  systems.  The 
commenters  cited  costs  of  buying  and 
maintaining  an  automated  telephone 
system  or  dedicating  employees  to 
provide  the  required  information.  One 
of  these  commenters,  the  only 
commenter  who  specifically  addressed 
the  IRFA,  also  stated  that  the  IRFA 
likely  underestimated  the  costs  that 
small  fund  complexes  would  incur  from 
having  to  satisfy  the  requirement  that 
updated  monthly  information  be 
provided  by  a  toll-free  or  collect 
telephone  number. '°°  One  commenter 
indicated  that  making  updated  monthly 
performance  data  available  in  the 
manner  contemplated  by  the  proposal 
would  be  affordable  for  all  funds, 
regardless  of  size. 

None  of  the  commenters  provided 
additional  data  or  figures  to  quantify 
this  cost.'o'  The  commenters  did  not 


"•»  National  Securities  Markets  Improvement  Act 
of  1996,  Pub.  L.  No.  104-290,  110  Stat.  3416,  3428, 
Section  204. 


loo-j-jjg  commenter  stated  that  the  only  costs  that 
the  IRFA  discussed  for  small  entities  were  those  of 
actual  production  and  review  of  advertising 
However,  the  IRFA  also  refers  to  other  one-time 
switchover  costs  that  would  result  from  the  rule 
and  recognizes  that  these  costs  may  have  a 
relatively  greater  effect  on  small  entities.  The  IRFA 
states  that  among  these  costs  are  those  of  making 
available  updated  monthly  performance  data  by  a 
toll-free  telephone  number.  Proposing  Release. 
supra  note  ,  67  FR  at  36731 . 

""  One  commenter  estimated  the  cost  of 
implementing  an  automatic  voice  response  system 
for  fund  performance  at  $500,000.  Another 


indicate  either  the  number  of  small 
funds  that  would  need  to  set  up  a 
telephone  system  {versus  those  that 
already  have  such  a  system  in  place  that 
could  be  adapted  to  meet  the  proposed 
requirements)  or  how  much  small  funds 
may  have  to  pay  to  establish  and 
maintain  such  systems. 

C.  Small  Entities  Subject  to  the  Rule 

For  purposes  of  the  Regulatory 
Flexibility  Act,  an  investment  company 
is  a  small  entity  if  it,  together  with  other 
investment  companies  in  the  same 
group  of  related  investment  companies, 
has  net  assets  of  $50  million  or  less  as 
of  the  end  of  its  most  recent  fiscal 
year.i"^  Approximately  237  out  of  5025 
investment  companies  meet  this 
definition. '"3 

The  Commission  estimates,  based  on 
the  staffs  discussions  with  members  of 
the  fimd  industry,  that  approximately 
two-thirds  of  small  entity  funds  do  not 
advertise  and,  thus,  do  not  incur  any 
burdens  or  costs  associated  with  rule 
482.  For  small  entity  funds  that  do 
advertise,  the  Commission  estimates  an 
internal  hour  burden  of  approximately 
80  bom's  per  small  entity  fund.  This 
represents  approximately  6,320  (80 
horns  X  79  small  entities)  hours,  or 
$235,483  (6,320  hours  x  $37.26  wage 
rate)  in  internal  costs,  for  all  small 
entities.  The  Commission  estimateslhat 
the  external  cost  biuden  associated  with 
rule  482  for  small  entities,  as  with  other 
funds,  is  negligible.  To  the  extent  small 
entities  currently  advertise,  the  burden 
and  costs  may  affect  them  to  a  greater 
extent  because  small  entities  are  unable 
to  take  advantage  of  economies  of  scale 
available  to  larger  fiuid  complexes. ''>^ 


commenter  cited  this  estimate  and  stated  that  it  is 
for  hardware  and  software  requirements  only  and 
does  not  include  personnel  expenses  The 
conmienter  also  stated  that  expenses  for  companies 
that  do  not  presently  have  automated  telephone 
systems  would  likely  be  several  times  higher  than 
the  estimate  provided.  Neither  of  these  commenters 
specifically  addressed  the  issue  of  costs  incurred  by 
small  entities.  Both  were  focusing  on  the  costs  of 
a  system  that  insurance  companies  would  use  to 
provide  information  about  funds  underlying  their 
variable  insurance  products 

'02  17  CFR  270.0-10 

'O-*  This  estimate  is  based  on  figures  compiled  by 
the  Commission  staff  regarding  investment 
companies  registered  on  Form  N-IA.  N-2,  N-3.  N- 
4,  and  N-6.  In  determining  whether  an  insurance 
company  separate  account  is  a  small  entity  for 
purposes  of  the  Regulatory  Flexibility  Act.  the 
assets  of  insurance  company  separate  accounts  are 
aggregated  with  the  assets  of  their  sponsoring 
insurance  companies  17  CFR  270.0-10(b) 
Currently,  no  insurance  company  separate  account 
filing  on  Form  N-3,  Form  N-4,  or  Form  N-6 
qualities  as  a  small  entity 

104  We  note,  however,  that  to  the  extent  that  the 
amendments  reduce  the  regulatory  burden  of 
advertising,  small  entities  may  be  encouraged  to 
increase  their  advertising  activity 
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D.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

The  amendments  will  modify  the 
disclosure  requirements  applicable  to 
rule  482  advertisements. 
Advertisements  will  have  to  contain  an 
amended  legend,  an  explanation  about 
where  information  about  investment 
objectives,  risks,  and  charges  and 
expenses  can  be  found,  and.  if 
performance  figures  are  used, 
information  about  where  updated 
performance  information  can  be  found, 
unless  the  advertisement  mcludes  total 
return  quotations  current  to  the  most 
recent  month  ended  seven  business 
days  prior  to  the  date  of  use.  In 
addition,  the  required  disclosure  will 
generally  have  to  be  given  as  much 
prominence  in  the  advertisement  as  the 
major  portion  of  the  advertisement.  The 
amendments  will  also  rescind  the 
requirements  of  rrile  134  as  they  apply 
to  funds,  but  we  expect  that  this  will  not 
result  in  any  appreciable  change  in  the 
disclosure  that  funds  make  in  their 
advertisements  because  present  rule  \  i4 
advertisements  will  generally  become 
rule  482  advertisements. 

The  Commission  has  considered  the 
potential  effect  that  the  amendments 
will  have  on  the  preparation  of 
advertisements.  Without  regard  to  the 
size  of  the  entity,  we  estimate  that  the 
amendments  will  result  in  a  net 
decrease  of  1.23  hours,  or  $45.83  (1.23 
hours  x  S37  26  wage  rate),  per 
investment  company  per  year  in 
internal  costs  and  a  net  increase  of 
$805.67  per  investment  company  per 
vear  in  external  costs.'"'' 

The  Commission  estimates  some  one- 
time switchover  costs  and  burdens  that 
will  be  imposed  on  all  funds,  but  which 
m.ay  have  a  relatively  greater  impact  on 
.smaller  firms.  These  costs  include  the 
costs  of  altering  existing  advertisements, 
including  those  now  covered  by  rule 
134.  to  complv  with  the  new  provisions 
of  rule  482;  generating  performance 
figures  on  a  monthly  basis:  and  making 
available  the  updated  monthly 
performance  data  through  a  toll-free  or 


'"^  These  figurns  arf  based  on  the  (^ommissiun 
staffs  discussions  with  sevewJ  fund  complexes 
With  regard  to  mtemal  costs  thev  represent  the  net 
of  the  amortized  one-time  switchover  cost  of  727 
hours  per  fund  per  year  and  the  decrease  in  burden 
assoridted  with  rule  482,  for  purposes  of  the 
Paperwork  Reduction  .Act,  of  1  96  hours  per  fund 
per  vear  With  reijard  to  external  costs,  the  $805  67 
figure  represents  one-nme  swntchover  costs 
amortized  over  three  vears 

The  estimate  provided  here  differs  from  thai 
provided  in  the  Initial  Regulatory  Flexibility 
.■Vnalysis  in  the  Proposing  Release  because  of  a 
change  in  the  number  of  small  entities  and  the  wage 
rate  used  .See  supra  note  «76  .Mthough  'he 
Commission  modified  the  proposed  amendments, 
these  modifications  did  not  affect  our  estimate  of 
the  burden  on  small  entities 


collect  telephone  number  or  a  Web  site 
when  required.  The  costs  of  making 
updated  performance  data  available 
could  include  expenses  for  computer 
time,  legal  and  accounting  fees, 
information  technology  staff,  and 
additional  computer  and  telephone 
equipment  However,  we  believe,  based 
on  consultation  with  a  number  of  fund 
complexes,  that  many  funds  that 
presently  advertise  already  provide 
performance  information  on  a  basis  at 
least  as  current  as  monthly  through 
these  means  and.  therefore,  expect  the 
marginal  cost  increases  for  most  funds 
to  be  minimal. 

The  Commission  anticipates  that  the 
amendments  will  also  provide  ongoing 
reductions  in  the  compliance  burden  for 
all  funds  bv  clarif\ing  the  language  of 
rule  482.  eliminating  tht;  "substance  of 
which"  requirement,  and  simplifying 
fund  advertising  requirements  through 
rescission  of  rule  134  for  fund 
advertising.  These  changes  will  effect 
savings  primarily  by  reducing  the  time 
and  monev  hinds  now  spend  on  legal 
review  and  amending  their  prospectuses 
and  SAls  to  comply  with  the  "substance 
of  which"  requirement  in  current  rule 
482. 

E.  Agency  Action  Tn  Minimize  Effect  on 
Small  Entities 

The  Regulatory  Flexibility  Act  directs 
us  to  consider  significant  alternatives 
that  would  accomplish  our  stated 
objective,  while  minimizing  any 
significant  adverse  impact  on  small 
entities  In  connection  with  the 
amendments,  the  Commission 
considered  the  following  alternatives: 
(a)  The  establishment  of  differing 
coniplianc:e  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities:  (b) 
the  clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the 
amendments  for  small  entities:  (c )  the 
use  of  performance  rather  than  design 
standards:  and  [d]  an  exemption  from 
coverage  of  the  amendments,  or  any  part 
thereof,  for  small  entities. 

The  Commission  believes  at  the 
present  time  that  special  compliance  or 
reporting  requirements  for  small 
entities,  or  an  exemption  fr(jm  c;overage 
for  small  entities,  would  not  be 
appropriate  or  consistent  with  investor 
protection.  The  disclosure  amendments 
will  provide  shareholders  and  the 
public  with  more  balanced  information 
about  a  fund's  performance.  Different 
disclosure  requirements  for  small 
entities,  such  as  reducing  the  level  of 
disclosure  that  small  entities  would 
have  to  provide  shareholders  in 
advertising,  may  create  the  risk  that 


shareholders  would  not  receive 
balanced  information  about  a  fund's 
performance  or  would  receive 
confusing,  false,  or  misleading 
information.  In  addition,  applying 
different  staiidards  for  advertising  by 
small  and  large  funds  might  impede 
investors'  ability  to  adequately  compare 
funds.  We  believe  it  is  important  for  the 
enhanced  advertising  disclosure 
required  by  the  amendments  to  be 
provided  to  investors  by  all  funds,  not 
just  funds  that  are  not  considered  small 
entities. 

The  Commission  also  notes  that 
current  advertising  requirements,  and 
its  disclosure  rules  in  general,  do  not 
distinguish  between  small  entities  and 
other  funds.  In  addition,  we  believe  that 
it  would  be  inappropriate  to  impose  a 
different  timetable  on  small  entities  for 
complying  with  the  requirements. '°*' 
Further  clarification,  consolidation,  or 
simplification  of  the  proposals  for  funds 
that  are  small  entities  may  be 
inconsistent  with  investor  protection. 
We  do  not  consider  using  performance 
rather  than  design  standards  to  be 
consistent  with  our  statutory  mandate  of 
investor  protection  in  the  present 
context.  ' 

We  note,  however,  that  we  have 
modified  our  proposal  in  several  ways 
that  will  reduce  burdens  on  funds, 
including  small  funds,  and  will  address 
the  concerns  raised  by  the  commenters 
referenced  above.  As  adopted,  the 
amendments  will  not  require  funds  to 
provide  updated  month-end 
performance  data  by  toll-free  or  collect 
telephone.  Rather,  funds  will  be 
permitted  to  choose  whether  to  make 
the  month-end  information  available  by 
telephone  or  on  the  fund's  Web  site.  In 
general,  commenters  indicated  that 
making  the  information  available  over  a 
fund  Web  site  would  be  less 
burdensome  than  using  a  telephone 
system.  In  addition,  we  have  modified 
the  proposal  to  provide  that  if  the 
advertisement  includes  total  return 
quotations  current  to  the  most  recent 
month  ended  seven  business  days  prior 
to  the  date  of  use,  the  fund  is  not 
required  to  make  such  data  available  by 
telephone  or  on  its  Web  site.  We  expect 
that  both  of  these  revisions  to  the 
proposed  amendments  will  reduce  the 
cost  burden  for  all  funds,  including 
small  entities. 

VII.  Statutory  Authority 

The  Commission  is  adopting 
amendments  to  rule  1 34  pursuant  to 


'"■The  Commission  has  expanded  the  proposed 
compliance  period  from  90  days  from  the  effective 
date  to  the  end  of  the  second  full  calendar  quarter 
after  adoption.  This  .'evision  should  lessen  any 
burden  for  small  entities,  as  well  as  other  funds. 


^  ^^*^* 
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authority  set  forth  in  sections  2(a)(10] 
and  19(a)  of  the  Securities  Act  [15 
U.S.C.  77b(a)(10)  and  77s(a)l.  The 
Commission  is  adopting  amendments  to 
rule  156  pursuant  to  authority  set  forth 
in  section  19(a)  of  the  Securities  Act  [15 
U.S.C.  77s(a)]  and  sections  10(b)  and 
23(a)  of  the  Exchange  Act  [15  U.S.C. 
78j(b)  and  78w(a)].  The  Commission  is 
adopting  cunendments  to  rule  482 
pursuant  to  authority  set  forth  in 
sections  5,  10(b),  19(a),  and  28  of  the 
Securities  Act  [15  U.S.C.  lie,  77j(b), 
77s(a),  and  77z-3]  and  sections  24(g) 
and  38(a)  of  the  Investment  Company 
Act  [15  U.S.C.  80a-24(g)  and  80a-37(a)]. 
The  Commission  is  adopting 
amendments  to  rule  34b-l  pursuant  to 
authority  set  forth  in  sections  34(b)  and 
38(a)  of  the  Investment  Company  Act 
[15  U.S.C.  80a-33(b)  and  80a-37(a)]. 
The  Commission  is  adopting 
amendments  to  Form  N-lA,  Form  N-3, 
Form  N— 4,  and  Form  N-6  pursuant  to 
authority  set  forth  in  sections  5,  6,  7,  10, 
and  19(a)  of  the  Securities  Act  [15 
U.S.C.  lie,  771  77g.  77j,  and  77s(a)|  and 
sections  8,  24(a),  30,  and  38  of  the 
Investment  Company  Act  [15  U.S.C. 
80a-8,  80a-24(a),  80a-29,  and  80a-37]. 

List  of  Subjects 

1 7  CFR  Part  230 

Advertising,  Investment  companies, 
Reporting  and  recordkeeping 
requirements.  Securities. 

17  CFR  Part  239 

Reporting  and  recordkeeping 
requirements,  Securities. 

1 7  CFR  Parts  ^70  and  274 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Rule  and  Form  Amendments 

■  For  the  reasons  set  out  in  the  preamble, 
the  Commission  amends  Title  17, 
Chapter  II,  of  the  Code  of  Federal 
Regulations  as  follows. 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

■  1 .  The  general  authority  citation  for 
Part  230  is  revised  to  read  as  followrs: 

Authority:  15  U.S.C.  77b,  77c,  77d,  77f. 
77g,  77h,  77j.  77r.  77s,  77z-3,  77sss,  78c,  73d, 
78j.  78l.  78m.  78n,  78o,  78t,  78w,  78//(d), 
78mm.  79t.  80a-8,  80a-24,  80a-28,  80a-29, 
BOa-30.  and  80a-37,  unless  otherwise  noted. 
***** 

■  2.  Section  230.134  is  amended  by: 

■  a.  Removing  the  authority  citation 
following  §230.134; 

■  b.  Removing  paragraphs  (a)(3)(iii)  and 
(a)(13): 


■  c.  Redesignating  paragraphs  (a)(3)(iv) 
and  (a)(14)  as  paragraphs  (a)(3)(iii)  and 
(a)(13),  respectively; 

■  d.  In  newly  redesignated  paragraph 
(a)(13)(ii),  revising  the  reference 
"(a)(14)(i)"  to  read  "(a)(13)(i)";  and 

■  e.  Revising  paragraph  (e)  to  read  as 
follows: 

§  230.1 34  Communications  not  deemed  a 
prospectus. 

***** 

(e)  This  §  230.134  does  not  apply  to  a 
notice,  circular,  advertisement,  letter,  or 
other  communication  relating  to  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940 
(15  U.S.C.  80a-l  et  seq.)  or  a  business 
development  company  as  defined  in 
section  2(a)(48)  of  the  Investment 
Company  Act  (15  U.S.C.  80a-2(a)(48)). 

m  3.  Section  230. 156  is  amended  by: 

■  a.  Removing  the  authority  citation 
following  §  230.156;  and 

■  b.  Revising  paragraph  (b)(2)(i)  to  read 
as  follows: 

§  230.1 56    Investment  company  sales 
literature. 

***** 

(b)  *   *   * 

(2)  *   *    * 

(i)  Portrayals  of  past  income,  gain,  or 
growth  of  assets  convey  an  impression 
of  the  net  investment  results  achieved 
by  an  actual  or  hypothetical  investment 
which  would  not  be  justified  under  the 
circumstances,  including  portrayals  that 
omit  explanations,  qualifications, 
limitations,  or  other  statements 
necessary  or  appropriate  to  make  the 
portrayals  not  misleading:  and 
***** 

■  4.  Section  230.482  is  revised  to  read  as 
follows: 

§  230.482    Advertising  by  an  investment 
company  as  satisfying  requirements  of 
section  1 0. 

(a)  Scope  of  rule.  This  section  applie.s 
to  an  advertisement  or  other  sales 
material  [advertisement]  with  respect  to 
securities  of  an  investment  company 
registered  under  the  Investment 
Company  Act  of  1940  (1 5  U.S.C.  80a-l 
et  seq.)  [1940  Act),  or  a  business 
development  company,  that  is  selling  or 
proposing  to  sell  its  securities  pursuant 
to  a  registration  statement  that  has  been 
filed  under  the  Act.  This  section  does 
not  apply  to  an  advertisement  that  is 
excepted  from  the  definition  of 
prospectus  by  section  2(a)(10)  of  the  Act 
(15  U.S.C.  77b(a)(10)).  or  a  Profile  under 
§230.498.  An  advertisement  that 
complies  with  this  section,  which  may 
include  information  the  substance  of 
which  is  not  included  in  the  prospectus 
specified  in  section  10(a)  of  the  Act  (15 


U.S.C  77j(a)),  will  be  deemed  to  be  a 
prospectus  under  section  10(b)  of  the 
Act  (15  U.S.C.  77j(b))  for  the  purpose  of 
section  5(b)(1)  of  the  Act  (15  U.S.C. 
77e(b){l)). 

Note  to  paragraph  (a):  The  fact  that  an 
adveitisement  complies  with  this  section 
does  not  relieve  the  investment  company, 
underwriter,  or  dealer  of  any  obligations  with 
respect  to  the  advertisement  under  the 
antifraud  provisions  of  the  federal  securities 
laws.  For  guidance  about  factors  to  be 
weighed  in  determining  whether  statements, 
representations,  illustrations,  and 
descriptions  contained  in  investment 
company  advertisements  are  misleading,  scf 
§  230.156.  In  addition,  an  advertisement  that 
complies  with  this  section  is  subject  to  the 
legibility  requirements  of  §  230.420. 

(b)  Required  disclosure.  This 
paragraph  describes  information  that  is 
required  to  be  included  in  an 
advertisement  in  order  to  comply  with 
this  section. 

(1 J  Availability  of  additional 
information.  An  advertisement  must 
include  a  statement  that: 

(i)  Advises  an  investor  to  consider  the 
investment  objectives,  risks,  and  charges 
and  expenses  of  the  investment 
company  carefully  before  investing: 
e.xplains  that  the  prospectus  contains 
this  and  other  information  about  the 
investment  company;  identifies  a  source 
from  which  an  investor  may  obtain  a 
prospectus:  and  states  that  the 
prospectus  should  be  read  carefully 
before  investing;  or 

(ii)  If  used  with  a  Profile,  advises  an 
investor  to  consider  the  investment 
objectives,  risks,  and  charges  and 
expenses  of  the  investment  company 
carefully  before  investing;  explains  that 
the  accompanying  Profile  contains  this 
and  other  informatiim  about  the 
investment  company;  describes  the 
procedures  for  investing  in  the 
investment  company;  and  indicates  the 
availability  of  the  investment  company's 
prospectus. 

(2)  Advertisements  used  pnor  to 
effectiveness  of  registration  statement. 
An  advertisement  that  is  used  prior  to 
effectiveness  of  the  investment 
company's  registration  statement  or  the 
determination  of  the  public  offeri^jg 
price  (in  the  case  of  a  registration 
statement  that  becomes  effective 
omitting  information  from  the 
prospectus  contained  in  the  registration 
statement  in  reliance  upon  §  230,430A) 
must  include  the  "Subject  to 
Completion"  legend  required  bv 

§  230.481(b)(2). 

(3)  Advertisements  including 
performance  data.  An  advertisement 
that  included  performance  data  of  an 
open-end  management  investment 
company  or  a  separate  account 
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registered  under  the  1940  Act  as  a  unit 
investment  trust  offering  variable 
annuitv  contracts  {trust  account]  must 
include  the  fnllovving 

(i)  .\  legend  disclosing  that  the 
performani  e  data  quoted  represents  past 
performance;  that  past  performance 
does  not  guarantee  future  results;  that 
the  investment  return  and  principal 
value  of  an  investment  will  fluctuate  so 
that  an  investor's  shares,  when 
redeemed,  may  be  worth  more  or  less 
than  their  original  cost;  and  that  current 
performance  mav  be  lower  or  higher 
than  the  performance  data  (}uoted.  The 
legend  should  also  identih,  either  a  toll- 
free  (or  collect)  telephone  number  or  a 
Web  site  where  an  invfstor  mav  obtain 
performance  data  current  to  the  most 
recent  month-end  unless  the 
advertisement  int:ludes  total  return 
quotations  current  to  the  most  recent 
month  ended  seven  business  days  prior 
to  the  date  of  use.  An  advertisement  f'.r 
a  money  market  fund  may  omit  the 
tlisclosure  about  principal  value 
fluctuation;  and 

Note  to  paragraph  (b|(3)(i):  The  date  of  use 

refers  to  the  date  or  dates  when  an 
ad\ertisement  is  used  b\  investors,  not  the 
date  on  which  an  advertisement  is  pubHshed 
or  submitted  for  pubUcation.  The  date  of  use 
reft'fs  to  the  entire  penod  of  use  by  investors 
and  nut  simplv  the  first  date  on  which  an 
advertisement  is  used 

(ii)  If  a  sales  load  or  anv  other 
nonrecurring  fee  is  charged,  the 
maximum  amount  of  the  load  or  fee, 
and  if  the  sales  lodd  or  fee  is  not 
reflected,  a  statement  ifiat  the 
performance  data  does  not  reflect  the 
deduction  of  the  sales  load  or  fee,  and 
that,  if  reflected,  the  loaii  or  fee  would 
reduce  the  performance  quoteii 

(4)  Monpv  markt't  funds  An 
advertisement  for  an  investment 
companv  that  holds  itself  out  to  be  a 
monev  market  fund  must  inr  hide  the 
following  statement: 

.\n  mvestment  in  the  Fund  is  not  insured 

or  guaranteed  by  the  Federal  Deposit 
Insurance  Corporaticjn  or  any  other 
government  agency.  Although  the  Fund  seeks 
to  preserve  the  value  of  your  investment  at 
SI  00  per  share,  it  is  possible  to  lose  money 
bv  mvestins;  in  the  Fund. 

A  mone\  market  fund  that  does  not  hold 
itself  out  as  maintaining  a  stable  net 
asset  value  ma\  omit  the  second 
sentence  of  this  stateni'-nt 

(5)  Presentation   In  a  print 
advertisement,  the  statt'ments  required 
bv  paragraphs  (b,':  1)  through  lbj(4)  of 
this  section  must  be  presented  in  a  type 
size  at  least  as  largo  as  and  of  a  style 
different  from,  but  at  least  as  prominent 
as,  that  used  in  th-^-  ma|or  portifin  of  the 
advertisement,  provided  that  when 


performance  data  is  presented  in  a  type 
size  smaller  than  that  of  the  major 
portion  of  the  advertisement,  the 
statements  required  by  paragraph  (b)(3) 
of  this  section  mav  appear  in  a  tvpe  size 
no  smaller  than  that  of  the  performance 
data.  If  an  advertisement  is  delivered 
through  an  electronic:  m(;dium,  the 
legibilitv  requirements  for  the 
statements  required  by  paragraph  (b)(1) 
through  (bK4)  of  this  section  relating  to 
tvpe  size  and  style  may  be  satisfied  by 
presenting  the  statements  in  any  manner 
re.isonahU  cakuliited  to  draw  investor 
attention  to  them   In  a  radio  or 
television  advertisement    the  statements 
required  b\  parag,raph  (b)(1)  through 
(b)(4)  of  this  section  must  be  given 
emphasis  ecjual  to  that  used  in  the  major 
portion  of  the  advertisement.  The 
statements  re(]uired  bv  paragraph  (b)(3) 
of  this  sectuui  must  be  presented  in 
close  proximity  to  the  performance  data, 
and.  in  a  print  advertisement,  must  be 
presented  in  the  body  of  the 
advertisement  and  not  in  a  footnote. 

(6)  ('oni  miss  ion  legend.  An 
advertisement  that  complies  with  this 
sec:tion  need  not  c  ontain  the 
Commission  legend  required  by 
§230.4Hl(b)(l). 

(c)  l^se  (^t  (ipplicdtions.  An 
advertisement  that  ( (implies  with  this 
section  may  not  contain  or  be 
accompanied  bv  anv  application  by 
which  a  prospective  iiuestor  mav  invest 
in  the  inv»;stment  companv.  except  that: 

(1)  Variable  annuitv  and  variable  life 
insurance  contracts  A  prospecius 
meeting  the  requirements  of  section 
lU(a)  of  the  Act  (l.T  U.S.C   77j(a))  bv 
which  a  unit  investment  trust  offers 
variable  annuitv  or  variable  life 
insuran(  e  <  ontracts  mav  contain  a 
contract  application  although  the 
prospectus  includes,  or  is  accompanied 
by,  informaticm  about  an  investment 
companv  in  v\  Im  h  the  unit  investment 
trust  invi'.-^ts  that,  pursuant  to  this 
section,  is  deemed  a  prospectus  under 
section  10(b)  of  the  Ai  1(15  l!.,S.C, 
77j(b));and 

(2)  Profile.  An  advertisement  that 
complies  with  this  section  mav  be  used 
with  a  Profile  that  inc  hides,  or  is 
accompanied  b\ .  du  .ijiplication  to 
purchase  shares  of  the  investment 
(;ompany  as  permitted  under  ^  230.498. 

fd)  Performance  data  for  nan-money 
market  funds  In  the  case  of  an  open- 
end  management  investment  companv 
or  a  trust  account  [other  than  a  monev 
market  fund  reh-rred  to  in  p.nagraph  [e) 
of  this  section),  any  (juotation  of  the 
company's  performanc  e  '  ontained  in  an 
advertisement  shall  be  limited  to 
quotatiims  of 

(1)  Current  yield.  A  current  yield  that; 


(i)  Is  based  on  the  methods  of 
computation  prescribed  in  Form  N-lA 
(§§239.15Aand  274. llA  of  this 
chapter).  N-3  (§§  239.17a  and  274.11b 
of  this  chapter),  or  N-4  (§§  239.17b  and 
274.11c  of  this  chapter); 

(ii)  Is  accompanied  by  quotations  of 
total  return  as  provided  for  in  paragraph 
(d)(3)  of  this  section; 

(iii)  Is  set  out  in  no  greater 
prominence  than  the  required 
quotations  of  total  return;  and 

(iv)  Adjacent  to  the  quotation  and 
with  no  less  prominence  than  the 
quotation,  identifies  the  length  of  and 
the  date  of  the  last  day  in  the  base 
period  used  in  computing  the  quotation. 

(2)  Tax-equivalent  yield.  A  tax- 
equivalent  yield  that; 

(i)  Is  based  on  the  methods  of 
computation  prescribed  in  Form  N-lA 
(§§239.15A  and  274. llA  of  this 
chapter).  N-3  (§§  239.17a  and  274.11b 
of  this  chapter),  or  N-4  (§§  239. 1 7b  and 
274.11c  of  tliis  chapter); 

(ii)  Is  accompanied  by  quotations  of 
vield  as  provided  for  in  paragraph  (d)(1) 
of  this  section  and  total  return  as 
provided  for  in  paragraph  (d)(3)  of  this 
section; 

(iii)  Is  set  out  in  no  greater 
prominence  than  the  required 
quotations  of  yield  and  total  return; 

(iv)  Relates  to  the  same  base  period  as 
the  required  quotation  of  yield;  and 

(v)  Adjacent  to  the  quotation  and  with 
no  less  prominence  than  the  quotation, 
identifies  the  length  of  and  the  date  of 
the  last  day  in  the  base  period  used  in 
computing  the  quotation. 

(3)  Average  annual  total  return. 
Average  annual  total  return  for  one,  five, 
and  ten  year  periods,  except  that  if  the 
cnmpanv's  registration  statement  under 
the  Act  (15  U.S.C.  77a  et  seq.]  has  been 
in  effect  for  less  than  one.  five,  or  ten 
years,  the  time  period  during  which  the 
registration  statement  was  in  effect  is 
substituted  for  the  period(s)  otherwise 
prescribed.  The  quotations  must; 

(i)  Be  based  on  the  methods  of 
computation  prescribed  in  Form  N-lA 
(t?§239.15Aand  274.11  A  of  this 
chapter),  N-3  (§§  239.17a  and  274.11b 
of  this  chapter),  or  N-4  (§§  239.17b  and 
274.1  Ic  (jf  this  chapter); 

(li)  Be  current  to  the  most  recent 
calendar  quarter  ended  prior  to  the 
submission  of  the  advertisement  for 
publication; 

(iii)  Be  set  out  with  equal  prominence; 
and 

(iv)  Adjacent  to  the  quotation  and 
with  no  less  prominence  than  the 
quotation,  identify  the  length  of  and  the 
last  day  of  the  one,  five,  and  ten  year 
p(?riods. 

(4)  After-tax  return.  For  an  open-end 
management  investment  company. 
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average  annual  total  return  (after  taxes 
on  distributions)  and  average  annual 
total  return  (after  taxes  on  distributions 
and  redemption)  for  one,  five,  and  ten 
year  periods,  except  that  if  the 
company's  registration  statement  under 
the  Act  (15  U.S.C.  77a  et  seq.)  has  been 
in  effect  for  less  than  one,  five,  or  ten 
years,  the  time  period  during  which  the 
registration  statement  was  in  effect  is 
substituted  for  the  period(s)  otherwise 
prescribed.  The  quotations  must: 

(i)  Be  based  on  the  methods  of 
computation  prescribed  in  Form  N-lA 
(§§  239.15A  and  274. llA  of  this 
chapter); 

(ii)  Be  current  to  the  most  recent 
calendar  quarter  ended  prior  to  the 
submission  of  the  advertisement  for 
publication; 

(iii)  Be  accompanied  by  quotations  of 
total  retmn  as  provided  for  in  paragraph 
{d)(3)  of  this  section; 

(iv)  Include  both  average  annual  total 
return  (after  taxes  on  distributions)  and 
average  annual  total  retiun  (after  taxes 
on  distributions  and  redemption); 

(v)  Be  set  out  with  equal  prominence 
and  be  set  out  in  no  greater  prominence 
than  the  required  quotations  of  total 
return;  and 

(vi)  Adjacent  to  the  quotations  and 
with  no  less  prominence  than  the 
quotations,  identify  the  length  of  and 
the  last  day  of  the  one,  five,  emd  ten  year 
periods. 

(5)  Other  performance  measures.  Any 
other  historical  measiue  of  company 
performance  (not  subject  to  any 
prescribed  method  of  computation)  if 
such  measurement: 

(i)  Reflects  all  elements  of  retiun; 

(ii)  Is  accompanied  by  quotations  of 
total  return  as  provided  for  in  paragraph 
(d)(3)  of  this  section; 

(iii)  In  the  case  of  any  measure  of 
performance  adjusted  to  reflect  the 
effect  of  taxes,  is  accompanied  by 
quotations  of  total  return  as  provided  for 
in  paragraph  (d)(4)  of  this  section; 

(iv)  Is  set  out  in  no  greater 
prominence  than  the  required 
quotations  of  total  return;  and 

(v)  Adjacent  to  the  measinement  and 
with  no  less  prominence  than  the 
measurement,  identifies  the  length  of 
and  the  last  day  of  the  period  for  which 
performance  is  measured. 

(e)  Performance  data  for  money 
market  funds.  In  the  case  of  a  money 
market  fund: 

(1)  Yield.  Any  quotation  of  the  money 
market  fund's  yield  in  an  advertisement 
shall  be  based  on  the  methods  of 
computation  prescribed  in  Form  N-lA 
(§§  239.15A  and  274. llA  of  this 
chapter),  N-3  (§§  239.17a  and  274.11b 
of  this  chapter),  or  N-4  (§§  239.17b  and 


274.11c  of  this  chapter)  and  may 
include: 

(i)  A  quotation  of  cmrent  yield  that, 
adjacent  to  the  quotation  and  with  no 
less  prominence  than  the  quotation, 
identifies  the  length  of  and  the  date  of 
the  last  day  in  the  base  period  used  in 
computing  that  quotation; 

(ii)  A  quotation  of  effective  yield  if  it 
appears  in  the  same  advertisement  as  a 
quotation  of  current  yield  and  each 
quotation  relates  to  an  identical  base 
period  and  is  presented  with  equal 
prominence;  or 

(iii)  A  quotation  or  quotations  of  tax- 
equivalent  yield  or  tax-equivalent 
effective  yield  if  it  appears  in  the  same 
advertisement  as  a  quotation  of  current 
yield  and  each  quotation  relates  to  the 
same  base  period  as  the  quotation  of 
current  yield,  is  presented  with  equal 
prominence,  and  states  the  income  tax 
rate  used  in  the  calculation. 

(2)  Total  return.  Accompany  any 
quotation  of  the  money  market  fund's 
total  return  in  an  advertisement  with  a 
quotation  of  the  money  market  fund's 
current  yield  under  paragraph  (e)(l)(i)  of 
this  section.  Place  the  quotations  of  total 
retiun  and  ciurent  yield  next  to  each 
other,  in  the  same  size  print,  and  if  there 
is  a  material  difference  between  the 
quoted  total  return  and  the  quoted 
ciurent  yield,  include  a  statement  that 
the  yield  quotation  more  closely  reflects 
the  current  earnings  of  the  money 
market  fund  than  the  total  return 
quotation. 

(f)  Advertisements  that  make  tax 
representations.  An  advertisement  for 
an  open-end  management  investment 
company  (other  than  a  company  that  is 
permitted  under  §  270.35d-l(a)(4)  of  this 
chapter  to  use  a  name  suggesting  that 
the  company's  distributions  are  exempt 
from  federal  income  tax  or  from  both 
federal  and  state  income  tax)  that 
represents  or  implies  that  the  company 
is  managed  to  limit  or  control  the  effect 
of  taxes  on  company  performance  must 
accompany  any  quotation  of  the 
company's  performance  permitted  by 
paragraph  (d)  of  this  section  with 
quotations  of  total  return  as  provided  for 
in  paragraph  (d)(4)  of  this  section. 

(g)  Timeliness  of  performance  data. 
All  performance  data  contained  in  any 
advertisement  must  be  as  of  the  most 
recent  practicable  date  considering  the 
type  of  investment  company  and  the 
media  through  which  the  data  will  be 
conveyed,  except  that  any 
advertisement  containing  total  return 
quotations  will  be  considered  to  have 
complied  with  this  paragraph  provided 
that: 

(l)(i)  The  total  return  quotations  are 
current  to  the  most  recent  calendar 


quarter  ended  prior  to  the  submission  of 
the  advertisement  for  publication;  and 

(ii)  Total  return  quotations  current  to 
the  most  recent  month  ended  seven 
business  days  prior  to  the  date  of  use  are 
provided  at  the  toll-free  (or  collect) 
telephone  niunber  or  Web  site  identified 
pursuant  to  paragraph  (b)(3)(i)  of  this 
section;  or 

(2)  The  total  return  quotations  are 
current  to  the  most  recent  month  ended 
seven  business  days  prior  to  the  date  of 
use  of  the  advertisement. 

Note  to  paragraph  (g):  The  date  of  use 
refers  to  the  date  or  dates  when  an 
advertisement  is  used  by  investors,  not  the 
date  on  which  an  advertisement  is  published 
or  submitted  for  publication.  The  date  of  use 
refers  to  the  entire  period  of  use  by  investors 
and  not  simply  the  first  date  on  which  an 
advertisement  is  used. 

(h)  Filing.  An  advertisement  that 
complies  with  this  section  need  not  be 
filed  as  part  of  the  registration  statement 
filed  under  the  Act. 

Note  to  paragraph  (h):  These 
advertisements,  unless  filed  with  NASD 
Regulation.  Inc.,  are  required  to  be  filed  in 
accordance  with  the  requirements  of 
§230.497. 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

■  5.  The  authority  citation  for  part  239 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77).  77s, 
77Z-2,  77sss,  78c,  78/,  78m,  78n,  78o(d), 
78U-5,  78w(a),  78y/(d),  79e,  79f,  79g,  79j,  791, 
79m.  79n,  79q,  79t.  80a-8,  80a-24,  80a-26. 
80a-29,  80a-30,  and  80a-37,  unless 
otherwise  noted. 


PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

■  6.  The  authority  citation  for  part  270 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  80a-l  ef  seq..  80a- 
34(d).  80a-37.  and  80a-39.  unless  olhervk-ise 
noted. 

*  *         *  *  *  _ 

■  7.  Section  270.34b-l  is  amended  by: 

■  a.  Adding  a  note  following  the 
introductory  text  of  §  270.34b-l: 

■  b.  Revising  paragraph  (a); 

■  c.  Revising  paragraph  {b)(l)(i): 

■  d.  Revising  the  reference  "(d){l)(i)  of 
§  230.482"  in  paragraph  (b)(l)(ii)(A)  to 
read  ••(e)(l)(i)  of  §230.482": 

■  e.  Revising  the  reference 

"§  230.482id)(l)(iii)".in  paragraph 
(b)(l)(ii)(B)  to  read  "§230.482(e)(l)(iii)": 

■  f.  Revising  the  reference  "(d)(l}(i)  of 
§  230.482"  in  the  first  sentence  of 
paragraph  (b)(l)(ii)(C)  to  read  "(e)(l)(i)  of 
§230.482"; 
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to 


to 


■  g.  Revising  the  reference  "(e){3)  of 
t»230.482"  in  paragraph  (b)(l)(iii)(A) 
read  ■•(d)(3)  of  §  230,482"; 

■  h.  Revising  the  reference  '■(e)(4)  of 
§230.482"'  in  paragraph  (b)(l  )(iii)(B) 
read  ■•(d)(4)  of  f^  230  482": 

■  i.  Revising  the  reference  '•(e)(4)  of 
§230  482^  in  paragraph  (b)(l){ii^HCj 
read  ••(d)(4)  of  §  230.482"; 

■  j.  Revising  the  reference  "(e)(1)  of 
§230. 482^  in  paragrapii  (b)(l  )(iii)(D)  to 
read  ■■(d)(1)  of  §230,482"; 

■  k.  Revising  the  references  ■'{e)(2)^'  and 
'•(e)(1)  of  §230.482'  in  paragraph 
(b)(l)(iii)(E)  to  read  •'(d)(2)"  and  "[d)(l) 
of  §  230.482  '.  respectively; 

■  1.  Revising  the  reference  "paragraph  ifl 
of  §230  482 '•  in  paragraph  (b)(2)  to  read 
■paragraph  (gj  of  §  230  482';  and 

■  m.  Revising  the  reference  ••(e)(3)(ii). 
(e)(4)(ii)'"  in  paragraph  (b)(3)  to  read 
••(d)(3)(iil.id)(4)(ii)" 

The  addition  and  revisions  read  as 
foUows 


§270.34b-1 
misleading. 


Saies  literature  deemed  to  be 


No!e  to  introductory  text  of  §270.34b-l: 

The  fact  thdt  the  sales  iiterdture  uii  iuiies  the 
informdtion  specified  in  paragraphs  |a|  and 
ib)  nf  this  section  does  not  relieve  the 
investment  company,  underwriter,  or  dealer 
of  any  obligations  with  respect  to  the  sales 
literature  under  the  antifraud  provisions  of 
the  federal  sec:unties  laws.  For  guidance 
about  factors  to  be  weighed  in  determining 
whether  statements   representatmns, 
illustrations,  and  desr.nptions  (  ontained  in 
investment  c:ompanv  sales  literature  are 
misleading,  Sfr  §  2.3U,  1  oR  of  this  chapter 

(a)  Sales  literature  for  a  moiiey  markt-t 
fund  shall  contain  the  information 
required  by  paragraph  (b)(4)  of  §230  482 
of  this  chapter,  presented  in  the  manner 
required  bv  paragraph  (b)(5)  of  §230.482 
of  this  chapter. 

(bin)  *  •  • 

(i)  In  any  sales  literature  that  contains 
performance  data  for  an  investment 
company,  include  the  disclosure 
required  bv  paragraph  lb)(3)  of  §  230  482 
of  this  chapter,  presenteii  in  the  manner 
required  bv  paragraph  lb)(5)  of  §230.482 
of  this  chapter. 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

■  8  The  authority  citation  for  Part  274 
continues  to  read  in  part  as  follows: 

Authority:  1=S  U.S.C.  77f.  77g,  77h,  77|.  77s. 
78c(b).  781,  78m,  78n.  78o(dl,  80a-8.  80a-24, 
80a-26,  and  80d-2'^,  unless  otherwise  noted. 


Note:  The  text  of  Forms  N-IA,  N-3.  N-4, 
and  N-6  does  not.  and  these  amendments 
will  not,  appear  in  the  Code  of  Federal 

Rf^uliitions 

y  Item  21  of  Form  .N"-1A  (referenced 
in  §§239.1.'iA  and  274.11  A)  is  amended 
bv: 

a   Revising  the  introductorv'  text  of 
paragraphs  (a)  and  (b);  and 

b  Removing  paragraphs  (a)(5)  and 
(bl(7),  to  read  as  follows: 

Form  N-lA 


Item  21.  Calculation  of  Performance 
Data 

la)  Monrv  Markrt  Funils.  Yield 
quotation(s)  for  a  Money  Market  Fund 
included  in  the  prospectus  should  be 
calculated  according  to  paragraphs 
(a)(lH4). 
*         *         »         *         * 

(h)  (>th^'^  Fuiuis   Performance 
information  incluiled  in  the  prospectus 
should  be  e:alculatod  according  to 
paragraphs  {b)(l)-(6). 

***** 

10.  General  Instruction  F  of  Form  N- 
3  (referenced  in  §§  239.17a  and  274.11b) 
is  amended  bv: 

a.  Removing  (ieiieral  Instruction  F.2; 
and 

b.  Redesignating  tameral  Instruction 
F.l  as  General  Instruction  F. 

1 1  Item  4  of  Form  N-3  (referenced  in 
§^  239  17a  and  274  1  lb)  is  amended  by: 

a.  Removing  Item  4(c);  and 

b.  Redesignating  Item  4(d)  as  Item 
4(c) 

12  Item  25  of  Form  N-.{  (referenced 
in  §§  2,i9  17a  and  274,  lib)  is  amended 
by: 

a   Removing  Instruction  5  to 
paragraph  (<i).  .iiul 

b.  Revising  paragraphs  (a)  and  (b).  and 
Instrui:tion  fi  to  paragra[)h  (b)(i).  to  read 
as  follows: 

Form  .\-3 


Item  25.  Calculation  of  Performance 
Data 

(a)  A/onf'v  Markft  Ait  mj/i/.s,  "^'leld 
(|uotation(s)  included  in  the  prospectus 
for  an  account  or  sub-account  that  holds 
itself  out  as  a   "money  market"  account 
or  sub-account  should  be  calculated 
according  to  paragraphs  (a)(i)-(ii). 

(i)  V/Y'/d  Quotiition   Based  on  the  7 
days  ended  on  the  date  of  the  most 
recent  balance  sheet  of  the  Registrant 
includinl  in  the  registration  statement, 
calculate  the  yield  bv  determining  the 
net  change,  exclusive  of  capital  changes 
and  income  other  than  investment 
income,  in  the  value  of  a  hypothetical 
pre-existing  account  having  a  balance  of 


one  accumulation  unit  of  the  account  or 
sub-account  at  the  beginning  of  the 
period,  subtracting  a  hypothetical 
charge  reflecting  deductions  from 
contractowner  accounts,  and  dividing 
the  difference  by  the  value  of  the 
account  at  the  beginning  of  the  base 
period  to  obtain  the  base  period  return, 
and  then  multiplying  the  base  period 
return  bv  (365/7)  with  the  resulting 
yield  figure  carried  to  at  least  the 
nearest  hundredth  of  one  percent. 

(ii)  Effective  Yield  Quotation.  Based 
on  the  7  days  ended  on  the  date  of  the 
most  recent  balance  sheet  of  the 
Registrant  included  in  the  registration 
statement,  calculate  the  effective  yield, 
carried  *o  at  least  the  nearest  hundredth 
of  one  percent,  by  determining  the  net 
change,  exclusive  of  capital  changes  and 
income  other  than  investment  income, 
in  the  value  of  a  hypothetical  pre- 
existing account  having  a  balance  of  one 
accumulation  unit  of  the  account  or  sub- 
account at  the  beginning  of  the  period, 
subtracting  a  hypothetical  charge 
reflecting  deductions  from 
contractowner  accounts,  and  dividing 
the  difference  by  the  value  of  the 
account  at  the  beginning  of  the  base 
period  to  obtain  the  base  period  return, 
and  then  compounding  the  base  period 
return  by  adding  1,  raising  the  sum  to 
a  power  equal  to  365  divided  by  7,  and 
subtracting  1  from  the  result,  according 
to  the  following  formula: 
EFFECTIVE  YIELD  =  [(BASE  PERIOD 
RETURN -t-1) '""^^1-1. 

Instructions: 

***** 

(b)  Other  Accounts.  Performance 
information  included  in  the  prospectus 
should  be  calculated  according  to 
paragraphs  (b)(i)-(iii). 

(i)  Average  Annual  Total  Return 
Quotation.  For  the  1-,  5-.  and  10-year 
periods  ended  on  the  date  of  the  most 
recent  balance  sheet  of  the  Registrant 
included  in  the  registration  statement, 
calculate  the  average  annual  total  return 
by  finding  the  average  annual 
compounded  rates  of  return  over  the 
1-,  5-,  and  10-vear  periods  that  would 
equate  the  initial  amount  invested  to  the 
ending  redeemable  value,  according  to 
the  following  formula: 
P(l-hT)"  =  ERV 
Where: 
P  =  a  hypothetical  initial  payment  of 

Sl.OOO 

T  =  average  annual  total  return 

n  =  number  of  years 

ERV  =  ending  redeemable  value  of  a 
hypothetical  $1,000  payment  made 
at  the  beginning  of  the  1-,  5-,  or  10- 
year  periods  at  the  end  of  the  1-, 
5-,  or  10-year  periods  (or  fractional 
portion). 
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Instructions: 
***** 

6.  Total  return  information  in  the 
prospectus  need  only  be  current  to  the 
end  of  the  Registrant's  most  recent  fiscal 
year. 

(ii)  Yield  Quotation.  Based  on  a  30- 
day  (or  one  month)  period  ended  on  the 
date  of  the  most  recent  balance  sheet  of 
the  Registrant  included  in  the 
registration  statement,  calculate  yield  by 
dividing  the  net  investment  income  per 
accumulation  unit  earned  during  the 
period  by  the  maximiun  offering  price 
per  unit  on  the  last  day  of  the  period, 
according  to  the  following  formula: 


YIELD  =  2 


V  cd       J 


Where: 

a  =  dividends  and  interest  earned 

during  the  period. 
b  =  expenses  accrued  for  the  period  (net 

of  reimbursements), 
c  =  the  average  daily  niunber  of 

accumulation  luiits  outstanding 

during  the  period, 
d  =  the  maximum  offering  price  per 

accumulation  unit  on  die  last  day  of 

the  period. 

Instructions: 

***** 

(iii)  Non-Standardized  Performance 
Quotation.  A  Registrant  may  calculate 
performance  using  any  other  historical 
measure  of  performance  (not  subject  to 
any  prescribed  method  of  computation) 
if  the  measurement  reflects  all  elements 
of  return. 
***** 

13.  Item  28  of  Form  N-3  (referenced 
in  §§  239.17a  and  274.11b)  is  amended 
by: 

a.  Adding  the  word  "and"  after  the 
semicolon  at  the  end  of  Item  28(b)(15); 

b.  Removing  Item  28(b)(16); 

c.  Redesignating  Item  28(b)(17)  as 
Item  28(b)(16);  and 

d.  Revising  Instruction  1  to  Item  28  to 
read  as  follows: 

Form  N-3 


Item  28. 

***** 

(b)  *   *   * 

(15)  copies  of  any  agreements  or 
understandings  made  in  consideration 
for  providing  the  initial  capital  between 
or  among  the  Registrant,  the  Insurance 
Company,  underwriter,  adviser,  or 
initial  contractowners  and  written 
assurances  from  the  Insurance  Company 
or  initial  contractowners  that  the 
purchases  were  made  for  investment 


purposes  without  any  present  intention 
of  redeeming;  and 

(16)  copies  of  any  codes  of  ethics 
adopted  under  Rule  1 7j-l  under  the 
1940  Act  [17  CFR  270.17J-1]  and 
currently  applicable  to  the  Registrant 
(i.e.,  the  codes  of  the  Registrant  and  its 
investment  advisers  and  principal 
underwriters).  If  there  are  no  codes  uf 
ethics  applicable  to  the  Registrant,  state 
the  reason  (e.g.,  the  Registrant  is  a 
Money  Market  Fund). 

Instructions: 

1.  Subject  to  the  Rules  regarding 
incorporation  by  reference  and 
Instruction  2  below,  the  foregoing 
exhibits  shall  be  filed  as  part  of  the 
Registration  Statement.  Exhibits 
numbered  5,  12,  13,  and  14  above  need 
be  filed  only  as  part  of  a  1933  Act 
Registration  Statement.  Exhibits  shall  be 
lettered  or  numbered  for  convenient 
reference.  Exhibits  incorporated  by 
reference  may  bear  the  designation 
given  in  a  previous  filing.  Where 
exhibits  are  incorporated  by  reference, 
the  reference  shall  be  made  in  the  list 
of  exhibits. 
***** 

14.  General  Instruction  F  of  Form  N- 
4  (referenced  in  §§  239.17b  and  274.11c) 
is  amended  by: 

a.  Removing  General  Instruction  F.2; 
and 

b.  Redesignating  General  Instruction 
F.l  as  General  Instruction  F. 

15.  Item  4  of  Form  N— 4  (referenced  in 
§§  239.17b  and  274.11c)  is  amended  by: 

a.  Removing  Item  4(b);  and 

b.  Redesignating  Item  4(c)  as  Item 
4(b). 

16.  Item  21  of  Form  N—4  (referenced 
in  §§  239.17b  and  274.11c)  is  amended 
by: 

a.  Removing  Instruction  5  to 
paragraph  (a);  and 

b.  Revising  paragraphs  (a)  and  fb),  and 
Instruction  6  to  paragraph  (b)(i),  to  read 
as  follows: 

Form  N-4 


Item  21.  Calculation  of  Performance 
Data 

(a)  Money  Market  Funded  Sub- 
Accounts.  Yield  quotation(s)  included 
in  the  prospectus  for  an  account  or  sub- 
account that  holds  itself  out  as  a 
"money  market"  account  or  sub-account 
should  be  calculated  according  to 
paragraphs  (a)(i) — (ii). 

(i)  Yield  Quotation.  Based  on  the  7 
days  ended  on  the  date  of  the  most 
recent  balance  sheet  of  the  Registrant 
included  in  the  registration  statement, 
calculate  the  yield  by  determining  the 
net  change,  exclusive  of  capital  changes 
and  income  other  than  investment 


income,  in  the  value  of  a  hypothetical 
pre-existing  account  having  a  balance  of 
one  accumulation  unit  of  the  account  or 
sub-account  at  the  beginning  of  the 
period,  subtracting  a  hypothetical 
charge  reflecting  deductions  from 
contractowner  accounts,  and  dividing 
the  difference  by  the  value  of  the 
account  at  the  beginning  of  the  base 
period  to  obtain  the  base  period  return, 
and  then  multiplying  the  base  period 
return  by  (365/7)  with  the  resulting 
yield  figure  carried  to  at  least  the 
nearest  hundredth  of  one  percent. 

(ii)  Effective  Yield  Quotation.  Based 
on  the  7  days  ended  on  the  date  of  the 
most  recent  balance  sheet  of  the 
Registrant  included  in  the  registration 
statement,  calculate  the  effective  yield, 
carried  to  at  least  the  nearest  hundredth 
of  one  percent,  by  determining  the  net 
change,  exclusive  of  capital  changes  and 
income  other  than  investment  income, 
in  the  value  of  a  hypothetical  pre- 
existing account  having  a  balance  of  one 
accumulation  unit  of  the  accovmt  or  sub- 
account at  the  beginning  of  the  period, 
subtracting  a  hypothetical  charge 
reflecting  deductions  from 
contractowner  accounts,  and  dividing 
the  difference  by  the  value  of  the 
account  at  the  beginning  of  the  base 
period  to  obtain  the  base  period  return, 
and  then  compounding  the  base  period 
retiuTi  by  adding  1 ,  raising  the  smn  to 
a  power  equal  to  365  divided  by  7,  and 
subtracting  1  from  the  result,  according 
to  the  following  formula: 
EFFECTIVE  YIELD  -  [(BASE  PERIOD 
RETURN +1)3«^]-1. 

Instructions: 

***** 

fb)  Other  Sub-Accounts.  Performance 
information  included  in  the  prospectus 
should  be  calculated  according  to 
paragraphs  (b)(i) — (iii). 

(i)  Average  Annual  Total  Return 
Quotation.  For  the  1-,  5-,  and  10-year 
periods  ended  on  the  date  of  the  most 
recent  balance  sheet  of  the  Registrant 
included  in  the  registration  statement, 
calculate  the  average  annual  total  return 
by  finding  the  average  annual 
compounded  rates  of  return  over  the 
1-,  5-,  and  10-year  periods  that  would 
equate  the  initial  amount  invested  to  the 
ending  redeemable  value,  according  to 
the  following  formula: 
P(l-t-t)"  =  ERV 
Where: 
P  =  a  hypothetical  initial  payment  of 

$1^000 
T  =  average  annual  total  return 
n  =  number  of  years 
ERV  =  ending  redeemable  value  of  a 
hypothetical  $1,000  payment  made 
at  the  beginning  of  the  1-,  5-.  or  10- 
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year  periods  at  the  end  of  the  1-, 
5-.  or  10-vear  penods  (or  fractional 
portion). 
Instructions: 

•  •  •  (r  » 

6.  Total  return  information  in  the 
prospectus  need  only  be  current  to  the 
end  of  the  Registrant's  most  recent  fiscal 
vear. 

(ii)  Yield  Quotation  Based  on  a  30- 
dav  (or  one  month)  period  ended  on  the 
date  of  the  most  recent  balance  sheet  of 
the  Registrant  included  in  the 
registration  statement,  calculate  yield  bv 
dividing  the  net  investment  income  per 
accumulation  unit  earned  during  the 
period  by  the  maximum  offering  price 
per  urit  on  the  last  day  of  the  period, 
according  to  the  following  formula: 


YIELD  =  2 


r< 


.Y 


L 


cd 


Where: 

a  =  net  investment  income  earned 

during  the  period  bv  the  portfolio 

com.pany  attributable  to  shares 

owned  bv  the  sub-acc;ount 
b  =  expenses  accrued  for  the  period  !net 

of  reimbursements), 
c  =  the  average  dailv  number  of 

accumulation  units  outstanding 

during  the  period, 
d  =  the  maximum  offering  price  per 

at  cumulation  unit  im  the  last  dav  n 

the  period. 
/nsfrurf/ons' 


(iii)  Non-Standardized  Performance 
Quotation.  A  Registrant  may  calculate 
performance  using  any  other  historical 
measure  of  performance  (not  subject  to 
any  prescrihed  method  of  computation) 
if  the  measurement  reflects  all  elements 
of  return. 
***** 

19.  Item  24  of  Form  N-4  (referenced 
in  §^239  17b  and  274.11c)  is  amended 
bv: 

a  Adding  the  word  "and"  after  the 
semicolon  at  the  end  of  Item  24(b)(ll); 

b  Removing  Item  24(b)(13);  and 

c:   Revising  Instruction  1  to  Item  24. 

The  revisions  read  as  follows: 

Form  N-4 


Item  24 

***** 

(b)  *    *    * 

(1  Ij  all  financial  statements  omitted 
from  Item  23:  and 

(12)  copies  of  any  agreements  or 
understandings  made  in  consideration 
for  providing  the  initial  c;apital  between 
or  among  the  Registrant,  the  depositor, 
underwriter,  or  initial  [:ontractowners 
and  written  assurances  from  the 
depositor  or  initial  confractowners  that 
the  purchases  were  made  for  investment 
purposes  without  any  present  intention 
111  redeeming 

Instrui  tiuns 

1    Suhiect  to  the  Rules  regarding 
in(  orporation  bv  reference  and 
Instruction  2  l;elow.  the  foregoing 
exhibits  shall  be  filed  as  part  of  the 


Registration  Statement.  Exhibits 
numbered  3,  9,  10,  and  11  above  need 
to  be  filed  only  as  part  of  a  1933  Act 
Registration  Statement.  Exhibits  shall  be 
lettered  or  numbered  for  convenient 
reference.  Exhibits  incorporated  by 
reference  may  bear  the  designation 
given  in  a  previous  filing.  Where 
exhibits  are  incorporated  by  reference, 
the  reference  shall  be  made  in  the  list 
of  exhibits. 
***** 

20.  General  Instruction  B.2.(b)  of 
Form  N-6  (referenced  in  §§  239.17c  and 
274.1  id)  is  amended  by  revising  the 
reference  "Items  27(c),  (k),  (1),  (n),  and 
(o)"  to  read  "Items  26(c),  (k),  (1),  (n),  and 
(o)". 

21.  Item  25  of  Form  N-6  (referenced 
in  §§  239.17c  and  274. lid)  is  removed. 

22.  Form  N— 6  (referenced  in 

§§  239.17c  and  2 74. lid)  is  further 
amended  by: 

a.  Redesignating  Items  26  through  34 
as  Items  25  thougb  33; 

b.  Revising  the  reference  "Item  26"  in 
paragraph  (j)  of  newly  redesignated  Item 
25  to  read  "Item  25";  and 

c.  Revising  the  reference  "Item  26"  in 
paragraphs  (1)  and  (m)  of  newly 
redesignated  Item  26  to  read  "Item  25". 

By  the  Commission. 
Dated:  September  29,  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary 

[FR  Doc.  03-251 14  Filed  10-3-03;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editoriatty  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  6, 
2003 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cherries  (tart)  grown  in — 
Michigan  et  al.;  published 
10-3-03 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Ready-to-eat  meat  and 
poultry  products;  listeria 
monocytogenes  control; 
published  6-6-03 

COMMERCE  OEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
published  9-4-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 

programs — 

Kansas;  published  8-6-03 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  published  9-4-03 
Maryland;  published  8-6-03 
Pennsylvania;  published  8-5- 

03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 
Maritime  communications; 
rules  consolidation, 
revision,  and  streamlining; 
published  8-7-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Progesterone  intravaginal 
inserts;  published  10-6-03 


NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Interagency  acquisitions;  five 
year  limitation;  published 
10-6-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Aircraft: 

Repair  stations;  published  3- 
14-03 
Ainworthiness  directives: 

Domier;  published  8-18-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Milk  marketing  orders: 
Pacific  Northwest  et  al.; 
comments  due  by  10-17- 
03;  published  8-18-03  [FR 
03-20689] 
Nectarines  and  peaches 
grown  in — 

California;  comments  due  by 
10-14-03;  published  8-15- 
03  [FR  03-20875] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pacific  cod;  comments 
due  by  10-16-03; 
published  10-6-03  [FR 
03-25265] 
Caribfctean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  shrimp; 
comments  due  by  10- 
14-03;  published  8-14- 
03  [FR  03-20681] 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  10- 
17-03;  published  8-18- 
03  [FR  03-21069] 
Meetings: 
New  England  Fishery 
Management  Council; 
comments  due  by  10-15- 
03;  published  8-19-03  [FR 
03.2.1206] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permit 
programs — 


Iowa;  comments  due  by 
10-16-03;  published  9- 
16-03  [FR  03-23585] 
State  operating  permits 
programs — 

Iowa;  comments  due  by 
10-16-03:  published  9- 
16-03  [FR  03-23584] 
North  Dakota;  comments 
due  by  10-17-03: 
published  9-17-03  [FR 
03-23751] 
North  Dakota;  comments 
due  by  10-17-03: 
published  9-17-03  [FR 
03-23752] 
Air  programs;  approval  and 
promulgation;  Slate  plans 
for  designated  facilities  and 
pollutants: 

Various  States;  comments 
due  by  10-17-03; 
published  9-17-03  [FR  03- 
23749] 
Air  programs:  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Various  States;  comments 
due  by  10-17-03; 
published  9-17-03  [FR  03- 
23750] 
Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 

California:  comments  due  by 
10-16-03;  published  9-16- 
03  [FR  03-23593] 
Illinois;  comments  due  by 
10-15-03;  published  9-15- 
03  [FR  03-23268] 
Indiana;  comments  due  by 
10-16-03;  published  9-16- 
03  [FR  03-23592] 
Kansas;  comments  due  by 
10-16-03;  published  9-16- 
03  [FR  03-23590] 
Missouri;  comments  due  by 
10-16-03;  published  9-16- 
03  [FR  03-23591] 
North  Carolina;  comments 
due  by  10-15-03: 
published  9-15-03  [FR  03- 
23266] 
Wisconsin:  comments  due 
by  10-16-03;  published  9- 
16-03  [FR  03-23426] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Hydramethylnon;  comments 
due  by  10-14-03; 
published  8-13-03  [FR  03- 
20432] 
Tralkoxydim;  comments  due 
by  10-14-03;  published  8- 
13-03  [FR  03-20433] 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 

Meat  and  poultry  products 
processing  facilities; 


comments  due  by  10-14- 
03:  published  9-29-03  [FR 
03-24770] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  communications — 
Satellite  and  earth  station 
license  procedures; 

electronic  filings 

requirements:  comments 
due  by  10-14-03: 
published  9-12-03  [FR 
03-23315] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
Claims:  electronic 

submission;  comments 

due  by  10-14-03: 

published  8-15-03  [FR  03- 

20955] 
Part  B  drugs;  payment 

reform;  comments  due  by 

10-14-03;  published  8-20- 

03  [FR  03-21308] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs  and  biological 
products: 
Pre-  and  postmartteting 

safety  reporting 

requirements;  comments 

due  by  10-14-03: 

published  6-18-03  [FR  03- 

15341] 

Human  drugs: 
External  analgesic  products 
(OTC):  administrative 
record  and  tentative  final 
monograph;  comments 
due  by  10-15-03: 
published  7-17-03  [FR  03- 
17934] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Louisiana:  comments  due  by 
10-17-03;  published  8-18- 
03  [FR  03-21088] 

Ports  and  waterways  safety: 
Cape  Fear  River  Bridge. 
NC:  security  zone: 
comments  due  by  10-14- 
03;  published  7-15-03  [FR 
03-17836] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Cntical  habitat 
designations — 
Mussels  in  Mobile  River 
Basin.  AL;  comments 
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due  by  10-14-03; 
published  8-14-03  [FR 
03-20729] 
INTERIOR  DEPARTMENT 
National  Park  Service 
Special  regulations 
Yellowstone  and  Grant 
Teton  National  Parks  and 
John  D    Rocketeller.  Jr. 
Memonal  Parkway,  WY; 
winter  visitation  and 
recreational  use 
management:  comments 
due  by  10-14-03 
published  8-27-03  [FR  03- 
21332) 
JUSTICE  DEPARTMENT 
Alcohol,  Tobacco,  Firearms. 
and  Explosives  Bureau 
Safe  Explosives  Act 
implementation: 
Delivery  of  explosive 
matenals  by  common  or 
contract  earner:  comments 
due  by  10-14-03: 
published  9-11-03  [FR  03- 
23093] 
LABOR  DEPARTMENT 
Acquisition  regulations 
revision,  comments  due  by 
10-14-03,  published  8-15-03 
(FR  03-20095] 
LABOR  DEPARTMENT 
Mine  Safety  and  Healtti 
Administration 
Metal  and  nonmetal  mine 
safety  and  health 
Underground  mines — 
Diesel  particulate  matter 
exposure  of  miners 
comments  due  by  10- 
14-03:  published  8-i4- 
03  [FR  03-20190] 
Diese'  particulate  matter 
exposure  of  miners, 
comments  due  by  10- 
14-03:  published  8-26- 
03  [FR  03-21886! 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Grant  and  Cooperative 
Agreement  Handbook: 
NASA  Center    fac.lity 
computer  system    or 
technical  information 
access,  investigative 
requirements,  comments 
due  by  10-14-03, 
published  8-15-03  [FR  03- 
20921] 
Photographs  and  Hlustraiior's 
in  reports  or  publications 
public  acknowledgements 
comments  due  by  10-14- 
03:  published  8-15-03  [FP 
03-20920] 
NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material    domest'C 
licensing 


Portable  gauges:  secunty 
requirements:  comments 
due  by  10-15-03: 
published  8-1-03  [FR  03- 
19588] 
PERSONNEL  MANAGEMENT 
OFFICE 

Acquisition  regulations 
Federal  Employees  Health 
Benefits  Program — 
Large  provider 
agreements 
subcontracts   and 
miscellaneous  changes: 
comments  due  by  10- 
14-03,  published  8-15- 
03  [FR  03-20857] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Secunties 

Depository  shares  evidenced 
by  Amencan  depositary 
receipts.  Form  F-6  use. 
eligibility  reguirements, 
comments  due  by  10-17- 
03,  published  9-17-03  [FR 
03-22737] 

Insider  lending  prohibition, 
foreign  bank  exemption, 
comments  due  by  10-17- 
03,  published  9-17-03  [FR 
03-23655] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  secunty  benefits 
Federal  old-age    survivors, 
and  disability  insurance — 
Stepchildren    entitlement 
and  termination 
requirements,  comments 
due  by  10-14-03. 
published  8-12-03  [FR 
03-20490] 

STATE  DEPARTMENT 

Visas,  immigrant 

documentation 

Diversity  Visa  Program 
diversity  Immigrant  status, 
electronic  petition 
comments  due  by   10-17 
03    published  8-18-03  [FR 
03-21071] 

TENNESSEE  VALLEY 
AUTHORITY 

Agency  information  collection 

activities    proposals 

submissions    and  approvals 

comments  due  by  10- 14-03. 

published  8-27-03  IFR  03- 

21868] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ain«vorthiness  directives 

Boeing    comments  due  by 
10-14-03,  published  8-27- 
03  (FR  03-21873] 


Dassault;  comments  due  by 
10-14-03;  published  9-19- 
03  [FR  03-23937] 
Learjet;  comments  due  by 
10-14-03:  published  8-12- 
03  [FR  03-20238] 
McDonnell  Douglas, 
comments  due  by  10-14- 
03,  published  8-27-03  [FR 
03-21874] 
Pratt  &  Whitney  Canada; 
comments  due  by  10-14- 
03:  published  8-14-03  [FR 
03-20484] 
Rolls-Royce  Corp.; 
comments  due  by  10-14- 
03.  published  8-13-03  [FR 
03-20573] 
VOR  Federal  airways; 
comments  due  by  10-14-03; 
published  8-28-03  [FR  03- 
22042] 
TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 
Motor  earner  safety  standards: 
Longer  combination  vehicle 
operators:  minimum 
training  requirements  and 
dnver-instructor 
requirements:  comments 
due  by  10-14-03, 
published  8-12-03  [FR  03- 
20368] 
Special  training 
requirements — ■ 
Entry-level  comercial 
motor  vehicle  operators; 
minimum  training 
requirements:  comments 
due  by  10-14-03; 
published  8-15-03  [FR 
03-20888) 
TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Trading  with  the  Enemy  Act; 
implementation 
Civil  penalties  heanng 
regulations,  comments 
due  by  10-14-03: 
published  9-11-03  (FR  03- 
22969] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Employment  taxes  and 
collection  of  income  tax  at 
source 

Federal  unemployment  tax 
deposits:  de  minimis 
threshold,  comments  due 
by  10-15-03:  published  7- 
17-03  [FR  03-18042] 
Income  taxes 
Tax-exempt  bonds;  remedial 
actions,  comments  due  by 
10-14-03:  published  7-21- 
03  [FR  03-18327] 


Tax  attnbutes  reduction  due 
to  discharge  of 
indebtedness;  cross- 
reference;  comments  due 
by  10-16-03;  published  7- 
18-03  [FR  03-18146] 

TREASURY  DEPARTMENT 

Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 

Alcohol;  viticultural  area 
designations: 

Dundee  Hills.  OR; 
comments  due  by  10-14- 
03;  published  8-15-03  [FR 
03-20914] 

VETERANS  AFFAIRS 
DEPARTMENT 

Board  of  Veterans   Appeals: 

Appeals  regulations  and 
rules  of  practice — 

Grounds  of  clear  and 
unmistakable  error 
decisions;  comments 
due  by  10-14-03; 
published  9-12-03  [FR 
03-23260] 


LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg,^ 
plawcurr  html 

The  text  of  laws  is  not 
published  In  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents. 
US.  Government  Printing 
Office.  Washington.  DC  20402 
(phone.  202-512-1808)    The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  hnp:// 
wv^w  access,  gpo.  gov/nara/ 
naraOOS-html  Some  laws  may 
not  yet  be  available. 

H.R.  2555/P.L.  108-90 

Department  of  Homeland 
Secunty  Appropnations  Act. 
2004  (Oct    1,  2003;  117  Stat, 

1137) 

Last  Li.st  October  2.  2003 
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V 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  Is  a  free  electronic  mail 
notification  service  of  newly 


enacted  public  laws.  To 
subscrit)e,  go  to  http:// 
listserv.gsa.gov/archiv0s/ 
publaws-l.html 

Note:  This  sendee  is  strictly 
for  E-mail  notification  of  new 


laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKLIST 


Tme 


Stock  Number 


Price 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly  It  is  arranged  ;n  the  order  of  CFR  titles  stock 

numbers,  pnces,  and  revision  dates 

An  astensk  (')  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Pnnting 

Office 

A  checklist  of  current  CFR  volumes  compnsing  a  complete  CFR  set 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly 

The  CFR  IS  available  free  on-line  through  the  Government  Pnnting 

Office  s  GPO  Access  Service  at  htip    www  access  gpo  gov  nara/cfr 

index  html   For  information  atxiut  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530 

The  annual  rate  for  subscnption  to  all  revised  paper  volumes  is 

$1 195  DC  domestic.  $298  75  additional  tor  foreign  mailing 

Mail  orders  to  the  Supenntendent  of  Documents  Attn  New  Orders 

P  O  Box  371954.  Pittsburgh  PA  15250-7954  All  orders  must  be 

accompanied  by  remittance  (check,  money  order  GPO  Deposit 

Account,  VISA.  Master  Card,  or  Discover)  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk.  Monday  through  Friday  at  (202) 

512-1800  from  8  00  a  m  to  4  00  p  m  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250 

mte  Stock  Number 

1,2(2  Reserved)  (869-050-0000 1  -6) 

3  (1997  Compilation 
and  Ports  100  and 
101)  (369-050-00002-4) 

4  (869-050-00003-2) 

5  Parts: 

1-699    (369-050-00004-1) 

700-1 199  (869-050-00005-9) 

1200-€nd  6(6 

Reserved)    (869-050-00006-7) 


7  Parts: 

1-26  (869-050-00007-5) 

27-62  (869-050-00008-3) 

53-209 (869-050-00009-1) 

210-299  (869-050-000 10-5) 

300-399    (869-050-0001 1-3) 

400-69^    (869-050-00012-1) 

700-899      :..  (869-050-00013-0) 

900-999     (869-050-00014-8) 

1000-1199  (869-050-000 15-6) 

1200-1599  (869-050-00016-4) 

1600-1899  (869-050-00017-2) 

1900-1939  (869-050-000  lS-1) 

1940-1949  (869-050-00019-9) 

1950-1999  (869-050-00020-2) 

2000-£nd  (869-050-00021-1) 

8  (869-050-00022-9) 

9  Parts: 

1-199  (869-050-00023-7) 

200-End     (869-050-00024-5) 

10  Parts: 

1-50  (869-050-00025-3) 

51-199  (869-05CKXX)26-1) 

200-499  (869-050-00027-0) 

500-£nd  : (869-050-00028-8) 


11 


.  (869-050-00029Hi) 


12  Parts: 

1-199   (869-050-00030-0) 

200-219   (869-050-00031 -3) 

220-299  (869-050-00032-6) 

300499     (869-050-00033-4) 

500-599    (869-050-00034-2) 

600-899    (869-050-00035-1) 

900-£nd   (869-050-00036-9) 

13    (869-050-00037-7) 


Price 

Revision  Date 

900 

^Jan 

2003 

3200 

Jan 

2003 

950 

Jon 

2003 

57  00 

Jan 

2003 

46  00 

Jan 

2003 

58  00 

40  OO 
47  00 
36  00 

59  00 

43  OO 
39  00 

42  00 

57  00 
23  00 

58  00 
61  00 

29  00 
47  00 

45  00 

46  00 

58  00 

58  00 
56  00 

58  00 
56  00 

44  00 
58  00 

38.00 

30  00 
38  00 
58  00 

43  00 
38  00 
54  00 

47  00 

47  00 


Jan 

Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
jan 
Jan 
Jan 
Jan 
'Jan 
Jan 
Jan 
Jon 

Jan 

Jan 
Jan 

Jan 
Jan 
Jan 
Jan 

Jan 

Jan 

Jon 
Jan 
Jan 
Jan 
Jan 
Jan 


2003 

2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 

2003 

2003 
2003 

2003 
2003 
2003 
2003 

2003 

2003 
2003 
2003 
2003 
2003 
2003 
2003 


14  Parts: 

1-59    (869-050-00038-5)  60.00 

60-139 (86*-O5O-00039-3)  58.00 

140-199 (869-050-00040-7) 28.00 

200-1199    (869-050-00041-5) 47.00 

1200-€nd   (869-050-00042-3) 43.00 

15  Parts: 

0-299  (869-050-00043-1) 37.00 

300-799 (869-05O-00O44-O)  57.00 

800-£nd     (869-050-00045-8) 40.00 

16  Parts: 

0-999         (869-050-O0046-6)  47.00 

lOOO-End  .' (869-050-00047-4)    57.00 

17  Parts: 

1-199   (869-050-00049- 1)  5000 

200-239      (869-050-00050-4)  58  00 

240-£nd     (869-050-00051-2)    62,00 

18  Parts: 

1-399         (869-050-00052-1)  62,00 

40O-£nd  (869-050-00053-9)  25,00 

19  Parts: 

1-140    (869-050-00054-7)  60,00 

141-199 (869-050-00055-5)  58.00 

200-End  (869-050-O0056-3)  30.00 

20  Parts: 

1-399   (869-050-00057-1)  50.00 

400-499  (869-050-00058-0)  63.00 

500-End  (869-050-00059-8)  63.00 

21  Parts: 

1-99    (869-050-00060-1)  40.00 

100-169  (869-050-00061-0)  47,X 

170-199  (869-050-00062-6)  50.00 

200-299  (869-050-00063-6)  17.00 

300-499    (869-050-00064-4)  29.ra 

500-599    (869-050-00065-2)  47.00 

600-799      (869-050-00066-1)  15.00 

800-1299  (869-050-00067-9)  58.00 

1300-End    (869-050-00068-7) 22.00 

22  Parts: 

1-299   (869-050-00069-5)  62.00 

300-End  (869-050-00070-9)  44.00 


23 


(869-aSO-00071-7) 44.00 


Jan   1   2003 


24  Parts: 

0-199  (869-050-00072-5) 58.00 

200-499 (869-050-00073-3)  50.00 

500-^599 (869-050-00074-1)  30.00 

700-1699    (869-050-00075-0)  61,00 

170O-End (869-050-00076-6)  30,00 

25  (869-050-00077-6)  63,00 

26  Parts: 

§§1  0-1 
§§1  61-1 
§§1  170- 
§§1  301- 
§§1  401- 
§§1441- 
§§1501- 
§§1641- 
§§1851- 
§§1908- 
§§1  1001 
§§'  1401 
§§1  1551 
2-29    ... 
30-39  .. 
40-49   .. 
50-299  . 
300-499 
500-599 
600-End 


160      (869-050-00078-4)  49,00 

169    (869-050-00079-2) 63.00 

1300     (869-050-O008O-6) 57.00 

1400    (869-050-00081-4) 46.00 

1  440                  (869-050-00082-2)  61.00 

1500     (869-050-00083-1) 50.00 

1  640    (869-050-00084-9)  49.00 

1850    (869-050-00085-7) 60.00 

1907    (869-050-00086-5)  60.00 

1  1000  (869-050-00087-3) 60.00 

-1  1400  (869-050-00088-1) 61.00 

-1  1503-2A        (869-050-00089-0) 50.00 

-End  (869-050-00090-3) 50.00 

(869-050-00091-1)  60.00 

(869-050-00092-0) 41.00 

(869-050-00093-8) 26.00 

(869-050-00094-6) 41.00 

(869-050-00095-4) 61.00 

(869-050-00096-2) 12.00 

(869-050-00097-1)  1700 


Revision  Date 

Jon 

1,2003 

Jan 

1,2003 

Jon 

1,2003 

Jan 

1,2003 

Jan 

1,2003 

Jon 

1.2003 

Jan 

1,2003 

Jon 

1,2003 

Jan 

1   2003 

Jan 

1,2003 

Apr 

1,2003 

Apr 

1,  2003 

Apr 

1,2003 

Apr 

1,  2003 

Apr 

1   2003 

Apr 

1,2003 

Apr 

1   2003 

Apr 

1.2003 

Apr 

1.2003 

Apr 

1   2003 

Apr 

1.2003 

Apr 

1.2003 

Apr 

1,2003 

Apr 

1   2003 

Apr 

1,2003 

Apr 

1.2003 

Apr 

1,  2003 

Apr 

1,2003 

Apr 

1,  2003 

Apr 

1,2003 

Apr 

1,2003 

Apr 

1,2003 

Apr 

1,2003 

Apr 

1,2003 

Apr 

1,2003 

Apr 

1,2003 

Apr 

1,  2003 

Apr 

1,2003 

Apr 

1,2003 

Apr 

1,2003 

Apr 

1.  2003 

Apr 

1,2003 

Apr 

1,2003 

Apr 

1,  2003 

Apr 

1,2003 

Apr 

1,2003 

Apr 

1,2003 

Apr 

1.2003 

Apr 

1,2003 

Apr 

1,  2003 

Apr 

1,2003 

Apr 

1.2003 

Apr 

1,2003 

Apr 

1,2003 

Apr 

1,2003 

Apr 

1   2003 

Apr 

1,2003 

SApr 

1,2003 

Apr 

1,2003 
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Vll 


Titie 


stock  NuffltNT 


Price       Ftovlsion  Date 


TNto 


Stock  Number 


Price       Revision  Date 


63.00 
25.00 

61.00 
58.00 

50.00 
22.00 
61.00 
35.00 


27  Parts: 

1-199  (869-050-0009a-9)  .. 

200-End  (869-050-00099-7)  .. 

28  Parti: 

0-42  (869-050-00100-4)  .. 

43-End  (869-05000101-2)  .. 

29  Parts: 

0-99  (869-050-00102-1)  .. 

10(M99 (869-050-00103-9)  .. 

500-899 (869-050-00104-7)  .. 

900-1899 (869-050-00105-5)  .. 

1900-1910  (§§1900  to 

1910.999)  (869-048-00104-2)  .. 

1910  (§§1910.1000  to 

end)  (869-05000107-1)  .. 

1911-1925  (86W)5OO0108-0)  .. 

1926  (86W)5O-00 109-8)  .. 

1927-End (869-048-00108-5)  .. 

30  Parts: 

1-199  (869-048-00109-3)  .. 

200^99 (869-05O00112-8)  .. 

700-£nd  (869-050-00113-6)  .. 

31  Parts: 

0-199  (869-048-00112-3)  .. 

200-End  (869-048-00113-1)  .. 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 


46.00 
30.00 
50.00 
59.00 

56.00 
50.00 
57.00 

35.00 
60.00 


1-190  (869-050-00116-1)  .. 

191-399 (869-050-00117-9)  .. 

400-629 (869-04^-00116-6)  .. 

630^99 (869-050-00119-5)  .. 

700-799 (869-048-00118-2)  .. 

800-End  (869-050-00121-7)  .. 

33  Parts: 

1-124  (869-048-001204)  .. 

125-199 (869-048-00121-2)  .. 

200-End  (869-050-00124-1)  .. 

34  Parts: 

1-299  (869-048-00123-9)  .. 

300-399 (869-050-00126-8)  .. 

400-End  (869-050-00127-6)  .. 

35  (869-050-00128-4)  .. 

36  Parts 

1-199  (869-050-00129-2)  .. 

200-299 (869-050-00 130-6)  .. 

300-End  (869-048-00129-8)  .. 

37  (869-04*-00130-1)  .. 

38  Parts: 

0-17  (869-050-00133-1) 58.00 

18-£nd  (869-05OO0134-9) 62.00 

39  (869-050-00135-7) 41.00 

40  Parts: 

W9  (869-050-00136-5) 60.00 

50-51   (869-048-00135-2) 40.00 

52  (52.01-52.1018) (869-048-00136-1) 55.00 

52  (52.1019-€nd)  (869-048-00137-9) 58.00 

53-59  (869-05O-0014O-3) 31.00 

60(60.1-£nd)  (869-050-00141-1) 58.00 

60  (Apps)  (869-050-00142-0) 51.00 

61-62  (869-050-00143-8) 43.00 

63(63.1-63.599)  (869-048-00142-5) 56.00 

63  (63.600-63.1 199)  (869-048-00143-3) 46.00 

63  (63.1200-End)  (869-048-00144-1) 61.00 

64-71   (869-048-00145-0) 29.00 

72-80  (869-048-00146-8) 59.00 

81-85  (869-048-00147-6) 47.00 

86  (86.1-86.599-99)  (869-048-00148-4) 52.00 


60.00 
63.00 
47.00 
37.00 
44.00 
47.00 

47.00 
60.00 
50.00 

45.00 
43.00 
61.00 

10.00 

37.00 
37.00 
58.00 

47.00 


Apr.  1,2003 
Apr.  1,  2003 

July  1,2003 
July  1.2003 

July  1,'2003 
jyy  1,2003 
July  1,2003 
July  1,2003 


86  (86.600-l-£nd)  (869-048-00149-2) 47.00 


58.00        July  1,  2002 


July  1,2003 
July  1,2003 
July  1,2003 
July  1,  2002 

July  1.  2002 
July  1,  2003 
July  1,2003 

July  1,2002 
July  1,2002 

2  July  1,  1984 

2  July  1,  1984 

2  July  1,  1984 

July  1,2003 

July  1,2003 

July  1,  2002 

'July  1,2003 

July  1,  2002 

July  1,  2003 

July  1,2002 
July  1,2002 
July  1,  2003 

July  1,2002 
'July  1,2003 
July  1,  2003 

*July  1,2003 

July  1,  2003 
July  1,2003 
July  1,2002 

July  1,2002 

July  1,2003 
July  1,2003 

July  1,  2003 

July  1,2003 
July  1,  2002 
July  1,2002 
July  1,2002 
July  1,  2003 
July  1,2003 

8July  1,2003 
July  1,  2003 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,  2002 
July  1,2002 
July  1,  2002 

8July  1,2002 


87-99  (869-048-00150-6) 

100-135 (869-048-00151-4) 

136-149 (869-048-00152-2) 

150-189 (869-048-00153-1) 

190-259 (869-050-00157-8) 

260-265 (869-048-00155-7) 

266-299 (869-048-00156-5) 

300-399 (869-048-00157-3) 

400-424 (869-050-00161-6) 

425-699 (869-048-00159-0) 

700-789 (869-048-00160-3) 

790-End  (869-050-00164-1) 


57.00 
42.00 
58.00 
47.00 
39.00 
47.00 
47.00 
43.00 
56.x 
59.00 
58.00 
58.M 


41  Chapters: 

1.  1-1  to  1-10  13.00 

1.  1-11  to  Appendix,  2  (2  Reserved) 13.00 

3-6 14.00 

7  6.00 

8  4.50 

9 13.00 

10-17  9.50 

18,  Vol.  I,  Parts  1-5  13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52  ^ 13.00 

19-100  13.00 

1-100  (869-048-00162-0)  23.00 

101  (869-050-00166-7) 24.00 

102-200 (869-048-00164-6) 41.00 

201-End  (869-048-00165-4) 24.00 

42  Parts: 

1-399  (869-048-00166-2) 56.00 

400-429  (869-048-00167-1)  59.00 

430-End  (869-048-00168-9) 61.00 

43  Parts: 

1-999  (869-048-00169-7)  . 

1000-end  (869-048-00170-1)  . 

44  (869-048-00171-9)  . 

45  Parts: 

1-199  (869-048-00172-7)  .. 

200-499 (869-048-00173-5)  .. 

500-1199 (869-048-00174-3)  .. 

1200-End (869-048-00175-1)  .. 

46  Parts: 

1-40  (869-048-00176-0)  .. 

41-69  (869-048-00177-8)  .. 

70-89  (869-048-00178-6)  .. 

90-139 (869-048-00179-4)  .. 

140-155 (869-048-00180-8)  .. 

156-165 (869-048-00181-6)  .. 

166-199 (869-048-00182-4)  .. 

200-499 (869-048-00183-2)  .. 

500-End  (869-048-00184-1)  .. 

47  Parts: 

0-19  (869-048-00185-9)  .. 

20-39  (869-048-00186-7)  .. 

40-69  (869-048-00187-5)  .. 

70-79  (869-048-00188-3)  .. 

80-£nd  (869-048-00 189-1)  .. 

48  Chapters: 

1  (Ports  1-51)  (869-048-00190-5)  .. 

1  (Ports  52-99)  (869-048-00191-3)  .. 


47.00 
59.00 

47.00 


57.00 
31.00 
47.00 
57.00 

44.00 
37.00 
14.00 
42.00 
24.00 
31.00 
44.00 
37.00 
24.00 

57.00 
45.00 
36.00 
58.00 
57.00 

59.00 
47.00 


2  (Ports  201-299)  (869-048-00192-1) 53.00 


3-6  (869-048-00193-0) 

7-14  (869-048-00194-8) 

15-28  (869-048-00195^) 

29-€nd  (869-048-00196-4) 


30.00 
47.00 
55.00 
38.00 


49  Parts: 

1-99  (869-048-00197-2) 56.00 

100-185 (869-048-00198-1) 60.00 

186-199 (869-048-00199-9) 18.00 

200-399 (869-048-00200-6) 61.00 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 

3  July 
3  July 
3  July 

2  July 

3  July 
3  July 
3  July 
3  July 
3  July 
3  July 
3  July 

July 
July 
July 
July 

Oct. 
Oct. 
Oct. 


Oct. 
Oc!. 

Oct. 


Oct. 

»Oct. 

Oct 

Oct 

Oct. 

Oct. 

Oct, 

Oct 
»Oct 
'Oct. 

Oct. 

Oct. 

Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct 

Oct. 
Oct 
Oct 
Oct 
Oct. 
Oct. 
'Oct. 

Oct 
Oct. 
Oct 
Oct 


.2002 
.2002 

2002 
,2002 
.2002 
.2003 
,2002 
.  2002 
.  2002 
.2003 
,  2002 
.2002 

2003 

.  1984 
.  1984 
,  1984 
.  1984 
.  1984 
.  1984 
.  1984 
.  1984 
.  1984 
.  1984 
,  1984 
,  2002 
.2003 
.2002 
.2002 

,2002 

,2002 

2002 

,2002 
.2002 

.2002 

.2002 
,2002 
.2002 
,  2002 

.2002 
,2002 
.2002 
.2002 
,2002 
,  2002 
,2002 
,2002 
2002 

2002 
,2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
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Tm« 


stock  Number 


Prica        ftoviston  Data 


61  00 

Oct 

2002 

25  00 

Oct 

2002 

30  00 

Oct 

2tXJ2 

60  00 

Oct 

2002 

40  00 

Oct 

2002 

38  00 

Oct 

2002 

5«0O 

Oct 

2002 

59  00 

Jar 

2003 

400-9W      (869-048-00201-4) 

1000-1199  (869-048-00202-2) 

1200-€nc)     (869-048-00203- 1) 

50  Parts: 

1-17  (869-048-00204-9) 

18-199  (869-04*-00205-7) 

200-599  (869-04*-00206-5) 

60(>-tncl  (869-048-00207-3) 

CFP  Incjex  and  Findings 
Aids  (869-G50-00048-2) 

CofT^tete  2003  CFC  set     1.19500  2003 

Mtcrofiche  CFR  EditKXi 

SuDscnptKXt  (moiled  as  issued)     298  00  2003 

Individuol  coptes                          2  00  2003 

Complete  set  (one-time  mailing)  298  00  2002 

Complete  set  (one-time  mailing)  290  00  2001 

Becouse  Title  3  is  yi  annual  compdation  tins  voiurrie  ana  aU  o'evious  voiunes 
sfKXiid  be  retoned  as  a  permanent  re'efence  source 

-The  JUv  ''  '985  editwn  oi  32  CfP  Poits  ;-l89  conloms  o  'xite  only  icx 
Parts  1-39  inclusive  foe  tfie  'Ul  text  o(  the  Defense  Acquisition  Regulations 
m  Parts  !-39  consult  the  three  CFC  volumes  issued  as  of  July  '  1984  containing 
t1x>se  ports  •>• 

■The  July  '  '985  edition  o<  4i  CFP  Chapters  1-iOO  contains  o  rwte  only 
•or  Chapters  '  to  49  ifKiusive  for  the  fuH  text  o>  procurement  regulations 
m  Chc^jters  '  to  49,  consult  ttie  eleven  CFP  volumes  issued  as  ot  July  ' 
1984  contaming  those  clxapters 

^  ^40  amendments  to  this  volume  were  promulgated  dumg  the  period  Jdnuory 
1  2002  throug^  January  '  2003  The  CFP  volume  issued  as  ot  Jonuary  1, 
2002  should  be  retoned 

'^^o  amendments  to  this  volume  *ere  promuigatea  during  the  period  April 
1  2000  ttvough  April  '  200'  The  CFP  volume  issued  as  ot  April  '  2000  should 
be  retoned 

*No  omerviTients  to  this 
;  2000  through  July  1  200' 
be  retoned 

"No  amendments  to  ttus  volume  *ere  promuigdted  during  the  period  July 
XCi    The  CFP  volume  issued  as  o'  July   !    21X12  should 


volume  «ere  promulgated  during  tt>e  pe'Od  July 
The  CFP  volume  issued  os  oi  July   '    2000  should 


1    2002    through  July 
be  retoned 

■  Uo  amendments  to  this  voijme  *ere  promuigoted  during  'tie  period  July 
i  2001  through  July  '  2002  >ie  CFP  volume  issued  as  ol  July  '  200'  should 
be  retoned 

•No  omeridmenis  to  this  voiume  were  promuigdted  dunr>g  the  period  October 
1  2001  through,  October  .  2002  The  CFP  volume  ;ssued  as  of  October  1 
2001  should  be  retoned. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  993 

[Docket  No.  FV03-993-2  RR] 

Dried  Prunes  Produced  in  Cailfomla; 
Temporary  Suspension  of  the  Prune 
Reserve  and  the  Voluntary  Producer 
Prune  Plum  Diversion  Provisions 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (USDA)  is  adopting,  as  a 
final  rule,  without  change,  an  interim 
final  rule  suspending  the  prune  reserve 
and  the  voluntary  producer  prime  plum 
diversion  provisions  in  the  California 
Dried  Prune  Marketing  Order  (order) 
and  the  administrative  rules  and 
regulations  related  to  volume  control 
restrictions  for  a  five-year  period.  The 
order  regulates  the  handling  of  dried 
prunes  produced  in  California  and  is 
administered  locally  by  the  Prune 
Marketing  Committee  (PMC). 
Suspension  of  these  provisions  ensures 
that  volume  control  restrictions  will  not 
be  implemented  under  the  order.  During 
the  five-year  suspension  period,  the 
industry  will  have  the  opportiuiity  to 
determine  whether  these  provisions 
should  be  modified,  terminated,  or 
continue  unchanged.  In  the  absence  of 
additional  rulemaking  to  modify  or 
terminate  these  provisions,  they  will 
come  back  into  effect  automatically  at 
the  end  of  the  five-year  period. 
EFFECTIVE  DATE:  November  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Van  Diest,  Marketing 
Specialist,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 


487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237. 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491, or  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
fay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  993  (7  CFR  part  993), 
both  as  amended,  regulating  the 
handling  of  dried  primes  produced  in 
California,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing,  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  iniiabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

This  rule  continues  in  effect  the 
suspension  for  five  years  of  all 


provisions  in  the  order  and 
administrative  rules  and  regulations 
concerning  the  prune  reserve  and 
voluntary  producer  prune  plum 
diversion.  This  action  was  unanimously 
recommended  by  the  PMC.  This  rule 
will  continue  to  ensure  that  reserve 
percentages  are  not  established,  and  that 
a  prune  plum  diversion  program  is  not 
implemented  pursuant  to  these 
provisions.  During  the  five-year 
suspension  period,  the  industr\'  will 
have  the  opportunity  to  determine 
whether  these  provisions  should  be 
modified,  terminated,  or  remain 
unchanged. 

Marketing  Order  Authority  To  Suspend 

Section  993.90(a)  states  in  part:  "The 
Secretary  shall  terminate  or  suspend  the 
operation  of  any  or  all  of  the  provisions 
of  this  subpart,  whenever  he/she  finds 
that  such  provisions  do  not  tend  to 
effectuate  the  declared  policy  of  the 
act." 

Volume  Regulation  Provisions 

Section  993.54  of  the  order  provides 
authority  for  volume  regulation  through 
establishing  salable  and  reser\'e 
percentages  of  prunes  received  by 
handlers  (prune  reser\'e).  When  the 
prune  reserve  is  in  effect,  the  salable 
percentage  of  the  California  prune  crop 
may  be  sold  to  any  market  while  the 
reserve  percentage  must  be  held  by  the 
handlers  for  the  account  of  the  PMC. 
Reserve  prunes  may  be  sold  to  meet 
either  domestic  or  foreign  trade  demand 
or  for  use  in  outlets  noncompetitive 
with  normal  outlets  for  salable  prunes. 
Net  proceeds  ft-ora  sales  of  reserve 
prunes  are  ultimately  distributed  to 
producers.  The  prune  reserve  is 
designed  to  promote  orderly  marketing 
conditions,  stabilize  prices  and 
supplies,  and  improve  producer  returns. 

Voluntary  Prune  Plum  Diversion 
Program 

Section  993.62  of  the  order  authorizes 
a  producer  diversion  program,  which 
prune  producers  may  use  when  a  prune 
reserve  is  implemented.  Section  993.162 
of  the  administrative  rules  and 
regulations  specifies  implementing 
procedures.  Under  the  producer 
diversion  program,  any  prune  producer 
may  divert  prune  plums  of  his  own 
production  for  eligible  purposes  and 
receive  a  diversion  certificate  from  the 
PMC.  The  certificate  may  be  submitted 
to  any  handler  in  lieu  of  reserve  prunes 
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and  the  handler  may  apply  the  quantity 
represented  by  the  certificate  towards 
his  reserve  obligation.  Participation  in 
this  program  reduces  a  producer's 
expenses  to  convert  prune  plums  into 
dried  prunes  that  will  ultimately  be 
placed  in  a  relatively  low  value  prune 
reser\'e 

Background  and  Action  Taken 

The  prune  reserve  was  last 
implemented  in  1974  and  th'^  producer 
diversion  program  was  last  used  in 
1971.  These  programs  were 
controversial  in  the  1970's  and  have 
become  increasingly  so  since  then. 
Some  of  the  independent  prune 
halidlers  who  are  also  prune  producers 
now  oppose  any  regulator^'  marketing 
restrictions  because  they  want  to  sell  all 
of  the  prunes  they  have  produced.  If 
additional  tonnage  were  needed,  such 
handlers  would  buv  prunes  from  other 
producers  to  meet  their  market  demand. 
In  addition,  if  a  prune  reserve  is 
implemented,  it  may  require  these 
handlers  to  contract  for  additional 
tonnage  ;n  order  to  meet  their  reserve 
obligation. 

Recently  in  2001 .  when  the  PMC 
recommended  using  supply  control 
techniques,  some  of  the  independent 
handlers  and  producers  opposed  the  use 
of  these  programs.  Ultimately,  the 
supply  control  programs  were  not 
implemented  at  that  time.  Also,  some  in 
the  industr\'  do  not  support  the  use  of 
these  supply  control  provisions  beciause 
the  industry  has  successfully  reduced 
crop  sizes  through  other  means 

Tnrough  industry  and  USD  A  funded 
tree  pull  programs,  the  industry  has 
removed  over  18,000  acres  of  prune 
plum  trees;  thus  reducing  the  annual 
prune  production  by  at  least  27,000  tons 
of  prunes  over  the  five-year  suspension 
period. 

During  the  five-year  suspension 
period,  the  industn,  will  hdvf  the 
opportunity  to  either  recommend  that 
these  provisions  be  terminated  through 
rulemaking  procedures,  or  recommend 
modifications  to  the  provisions  to  make 
them  more  acceptable  to  all  segments  of 
the  industrv.  In  the  interim,  the 
suspension  of  these  provisions 
continues  to  ensure  that  these 
provisions  are  not  implemented.  In  the 
absence  of  any  additional  action,  the 
provisions  will  automatically  come  back 
into  effect  at  the  end  of  the  five-year 
suspension  period. 

The  PMC  unanimously  recommended 
this  action  at  an  April  3.  200.3.  meeting. 
This  rule  continues  to  suspend 
§§993.21d.  993.36(i),  993.54.  993.55. 
993.56.  993.57.  993.58.  993.59,  993.62. 
and  993.65  of  the  order,  and  §§993.156, 
993.157,  993.158.  993.159.  993.162, 


993.165  and  993.172(e)  of  the 
administrative  rules  and  regulations  in 
effect  under  the  order.  Portions  of 
§§  993.33  and  993.41(b)  of  the  order  and 
portions  of  §§  993.1 73(a)(6). 
993.173(b)(3).  and  993.173(c)(1)  of  the 
administrative  rules  and  regulations 
continue  to  be  suspended.  These 
sections  of  the  order  and  administrative 
rules  and  regulations  pertain  to  the 
various  recjuirements  of  the  prune 
reserve  and  producer  diversion 
programs. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
.Accordingly.  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

Industry  Profile 

There  are  approximately  1.205 
producers  of  dried  prunes  in  the 
production  area  and  approximately  21 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  S750,000,  and  small 
agricultural  service  firms  are  defined  as 
those  having  annual  receipts  of  less  than 
55,000.000. 

Eight  of  the  21  handlers  (38  percent) 
shipped  t)ver  55.000,000  worth  of  dried 
prunes  and  could  be  considered  large 
handlers  by  the  .Small  Business 
.Administration.  Thirteen  of  the  21 
handlers  (62  percent)  shipped  less  than 
55.000.000  worth  of  dried  prunes  and 
could  be  considered  small  handlers.  An 
estimated  32  producers,  or  less  than  3 
percent  of  the  1,205  total  producers, 
would  hr.  considered  large  growers  with 
annual  incomes  over  5750,000.  The 
majority  of  handlers  and  producers  of 
California  dried  prunes  may  be 
classified  as  small  entities. 

Summary  of  Rule  Change 

This  rule  continues  to  suspend  for 
five  years  all  provisions  in  the  order  and 
administrative  rules  and  regulations 
concerning  the  prune  reserve  and 


voluntary  producer  diversion  programs. 
These  supply  control  programs  have 
been  and  continue  to  be  controversial  in 
the  industry.  Furthermore,  the  industry 
has  successfully  reduced  crop  sizes 
through  other  means.  Through  industry 
and  USDA  funded  tree  pull  programs, 
over  18,000  acres  of  prune  plum  trees 
have  been  removed,  reducing 
production  by  at  least  27,000  tons  over 
the  five-year  suspension  period. 

This  rule  continues  to  ensure  that  the 
reserve  and  diversion  volume  control 
programs  will  not  be  implemented  for 
the  five-year  suspension  period.  Also, 
during  the  suspension  period,  the 
industry  will  have  the  opportunity  to 
determine  whether  these  provisions 
should  be  modified,  terminated,  or 
remain  the  same.  In  the  absence  of 
further  rulemaking,  these  provisions 
will  automatically  come  back  into  effect 
at  the  end  of  the  suspension  period. 
Authority  to  suspend  these  provisions 
of  the  marketing  order  and 
administrative  rules  and  regulations  is 
provided  in  §  993.90(a)  of  the  order. 

Impact  of  Regulation 

Regarding  the  impact  of  this  rule  on 
affected  entities,  this  action  could 
reduce  the  reporting  and  recordkeeping 
burden  on  California  prune  handlers 
and  producers  and  reduce  some  of  the 
PMC's  administrative  costs.  Although 
the  prune  reserve  and  producer 
diversion  programs  have  not  been 
implemented  since  the  1970s  and 
handlers  and  producers  have  not  been 
required  to  file  reports  pertaining  to 
these  programs,  suspending  these 
provisions  continues  to  reduce  the 
potential  reporting  burden  on  handlers 
and  producers.  Suspension  of  the 
provisions  continues  to  eliminate  the 
possibility  of  requiring  handlers  and 
producers  to  file  reports  associated  with 
the  programs.  It  also  continues  to  reduce 
some  of  the  potential  PMC 
administrative  costs  of  managing  these 
programs.  The  PMC  estimates  that  21 
California  prune  handlers  are  subject  to 
these  provisions  and  to  filing  reports 
pertaining  to  these  programs.  Also,  if  a 
producer  diversion  program  was 
implemented,  it  is  estimated  that  as 
many  as  300  producers  would  file  forms 
applicable  to  this  program.  If  handlers 
filed  reports  under  the  prune  reserve 
program,  their  estimated  burden  would 
be  57  hours.  If  growers  filed  reports 
under  the  diversion  program,  their 
estimated  burden  would  be  75.58  hours. 
Thus,  there  is  a  potential  for  reducing 
the  estimated  annual  burden  of  132.58 
hours.  The  benefits  of  this  rule  apply  to 
all  prune  handlers  and  producers, 
regardless  of  their  size  of  operation. 
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The  forms  applicable  to  these 
programs  are  as  follows:  (1)  Form  PMC 
4.1,  Reserve  Pnmes  Held — Handler;  (2) 
Form  PMC  4.2,  Prune  Reserve  Tonnage 
Sales  Agreement;  (3)  Fwm  PMC  4.5, 
Certificate  of  Insurance  Coverage;  (4) 
Form  PMC  5.1,  Notice  of  Proposed 
Intent  to  Store  Reserve  Prunes;  (5)  Form 
PMC  8.44,  Request  for  Replacement  of 
Draft;  (6)  Form  PMC  8.443,  Claim  for 
Reserve  Pool  Proceeds;  (7)  Form  PMC 
9.1,  Notification  of  Desire  for  Deferment 
of  Reserve  Withholding;  (8)  Form  PMC 
10.1,  Application  for  Prune  Pliun 
Diversion;  (9)  No  form  niunber,  Proof  of 
Diversion;  and  (10)  No  form  number. 
Notification  of  Report  of  Diversion. 

It  should  be  noted  that  if  the  PMC 
determines  this  action  is  having  an 
unfavorable  impact  on  the  industry,  it 
could  meet  and  recommend  rescinding 
the  suspension.  Also,  as  previously 
mentioned,  the  provisions  automatically 
come  back  into  effect  at  the  end  of  the 
suspension  period. 

Alternatives  Considered 

The  PMC  and  industry  members 
discussed  different  alternatives  to  this 
action  at  the  PMC's  April  3,  2003, 
meeting.  The  PMC  discussed  the 
possibility  of  amending  the  marketing 
order  provisions  relating  to  reserve  and 
producer  diversion  programs  but 
decided  to  eliminate  the  prune  reserve 
and  producer  diversion  provisions  from 
the  order  and  administrative  rules  and 
regulations  in  a  more  timely  fashion. 
During  the  suspension,  the  industry  will 
have  the  opportujiity  to  consider 
possible  order  amendments  to  the 
volume  control  provisions.  Another 
alternative  was  to  terminate  the 
marketing  order.  Many  on  the  PMC  and 
in  the  industry  deemed  termination  too 
drastic  an  action  and  preferred  to 
preserve  the  marketing  order  and  make 
necessary  changes  to  it  to  meet  current 
industry  needs  and  to  reflect  current 
industry  marketing  practices. 

In  accordance  witn  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  applicable  forms  being 
suspended  by  this  rule  were  approved 
previously  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  No. 
0581-0178.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

In  addition,  USDA  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
rule. 

The  PMC's  April  3,  2003,  meeting 
where  this  issue  was  deliberated  was 
widely  publicized  throughout  the  prune 


industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  the  industry's 
deliberations.  Like  all  PMC  meetings, 
this  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  their  views  on  these 
issues. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  July  9,  2003.  The  PMC's 
staff  mailed  copies  of  the  rule  to  all 
PMC  members,  alternates,  and  prune 
handlers.  In  addition,  the  rule  was  made 
available  through  the  Internet  by  the 
Office  of  the  Federal  Register  and 
USDA.  That  rule  provided  for  a  60-day 
comment  period  which  ended  on 
September  8,  2003.  No  comments  were 
received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ains.usda.gov/ 
fv/moab.html.  Any  questions  about  die 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the  PMC's 
recommendation,  and  other 
information,  it  is  found  that  finalizing 
the  interim  final  rule,  without  change, 
as  published  in  the  Federal  Register  (68 
FR  40754,  July  9,  2003)  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  993 

Marketing  agreements.  Plums,  Prunes, 
Reporting  and  recordkeeping 
requirements. 

PART  993— DRIED  PRUNES 
PRODUCED  IN  CALIFORNIA 

■  Accordingly,  the  interim  final  rule 
amending  7  CFR  part  993  which  was 
pubhshed  at  68  FR  40754  on  July  9,  2003. 
is  adopted  as  a  final  rule  without  change. 

Dated:  October  1,  2003. 
A.J.  Yates, 

Administrator.  Agricultural  Marketing 

Service. 

[FR  Doc.  03-25312  Filed  10-6-03;  8:45  am] 

BILLING  CODE  3410-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Pan  72 
RIN3150-AH27 

List  of  Approved  Spent  Fuel  Storage 
Casks:  Standardized  NUHOMS  <S>-24P, 
-52B,  -61 BT,  -32PT,  and  -24PHB 
Revision 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Direct  final  i»ie. 

SUMMARY:  The  Nuclear  Regulatory 
Conunission  (NRC)  is  amending  its 
regulations  revising  the  Transnuclear, 
Inc.,  Standardized  NUHOMS" 
Horizontal  Modular  Storage  System 
(Standardized  NUHOMS"  System) 
listing  within  the  "List  of  approved 
spent  fuel  storage  casks"  to  include 
Amendment  No.  6  in  Certificate  of 
Compliance  (CoC)  Number  1004. 
Amendment  No.  6  will  add  the 
NUHOMS'-24PHB  cask  design  to  the 
Standardized  NUHOMS"  System.  The 
NUHOMS'-24PHB  cask  will  permit  a 
part  72  licensee  to  store  high  bumup 
Babcock  &  Wilcox  15x15  spent  fuel 
assemblies  with  an  average  bumup  of 
up  to  55,000  megawatt-days/metric  ton 
of  uranium,  enrichment  equal  to  4.5 
weight  percent  uranium-235,  a 
maximum  decay  heat  load  of  1.3 
kilowatt  (kW)  per  assembly,  and  a 
maximum  heat  load  of  24  kW  per  cask, 
under  a  general  license. 
DATES:  The  final  rule  is  effective 
December  22,  2003.  unless  significant 
adverse  comments  are  received  by 
November  6,  2003.  A  significant  adverse 
comment  is  one  which  explains  why  the 
rule  would  be  inappropriate,  including 
challenges  to  the  rule's  underlying 
premise  or  approach,  or  would  be 
ineffective  or  unacceptable  without  a 
change.  If  the  rule  is  withdrawn,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  You  may  submit  comments 
by  any  one  of  the  following  methods. 
Please  include  the  following  number 
(RIN  3150-AH27)  in  the  subject  line  of 
your  comments.  Comments  on 
rulemakings  submitted  in  writing  or  in 
electronic  form  will  be  made  available 
to  the  public  in  their  entirety  on  the 
NRC  rulemaking  Web  site.  Personal 
information  will  not  be  removed  from 
your  comments. 

Mail  comments  to:  Secretar\',  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  ATTN: 
Rulemakings  and  Adjudications  Staff. 

E-mail  comments  to:  SECY'@nrc.gov.  If 
you  do  not  receive  a  reply  e-mail 
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confirming  that  we  have  received  your 
comments,  contact  us  directly  at  (301) 
415-1966.  You  may  also  suhmit 
comments  via  the  NRC's  rulemaking 
Web  site  at  http://ruleforum  Unl  gov 
Address  questions  about  our  rulemaking 
Web  site  to  Carol  Gallagher  (301)  415- 
5905;  e-mail  tratfanrc  ?ov 

Hand  deliver  comments  to:  11555 
RockviUe  Pike.  Rockville.  Maryland 
20852.  between  7:30  am  and  4:15  pm 
Federal  workdays  [telephone  (301)  415- 
19661. 

Fax  comments  to:  Secretan,',  U.S. 
Nuclear  Regulatory  Commission  at  (301) 
415-1101 

Publicly  avadable  documents  related 
to  this  rulemaking  may  be  viewed 
electronically  on  public  computers 
located  at  the  NRC's  Public  Document 
Room  (PDR).  Public  File  .^rea  ()-lF21. 
One  White  Flint  North.  11555  Rockville 
Pike.  Rockville.  Maryland.  The  PDR 
reproduc;tion  contractor  will  copy 
documents  for  a  fce.  Selected 
documents,  including  comments,  can  be 
viewed  and  downloaded  electronicalh 
via  the  NRC  rulemaking  Web  site  at 
http://rulfforum.llnl  tjov 

Publicly  available  documents  created 
or  received  at  the  NRC  after  November 
1.  1999,  are  available  electronically  at 
the  NRC's  Electronic  Reading  Room  at 
http.//\^^\^v.n^v.^ov''SHC/ ADAMS 
indpx  html.  From  this  site,  the  public 
can  gain  entry  into  the  NRCTs 
Agencvwide  Document  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents   If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397-4209. 
301—415-4737.  or  b\  e-mail  to 
pdranrc  gov.  An  electronic  copy  of  the 
proposed  CoC  and  preliminan,'  Safety 
Evaluation  Report  (SER)  can  be  found 
under  ADAMS  Accession  Nos. 
ML031980369  and  ML031980374. 

CoC  No.  1004.  the  revised  Technical 
Specifications  (TS).  the  underK  iiig  SER 
for  Amendment  No  B.  and  the 
Environmental  Assessment  (EAJ  may  be 
viewed  electronically  on  public 
computers  located  at  the  NRC  Public 
Doc:ument  Rocjm.  1 1555  Rcjckville  Pike. 
Rockville.  MD.  Single  copies  of  these 
documents  may  be  obtained  from 
Margaret  Stambaugh.  CJffice  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  telephone 
(301)  415-5449.  e-mail  mxs8@nrc.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Stambaugh.  telephone  (301) 
415-5449.  e-mail  mxsH&nrc  gov.  of  the 
Office  of  Nuclear  Material  Safety  and 


Safeguards,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  218(a)  of  the  Nuclear  Waste 
Policy  .Ac:t  of  1982.  as  amtmded 
(NWPA).  recjuires  that   "|t|he  Secretarv' 
|of  the  Department  of  Entergy  fDGE)| 
shall  establish  a  demonstration  program, 
in  cooperation  with  the  private  sector, 
for  the  dr\'  storage  of  spent  nuclear  fuel 
at  civilian  nuclear  power  reactor  sites. 
with  the  objective  of  establishing  one  or 
more  tec;hnologies  that  the  [Nuc;lear 
Regulatory!  Commission  may,  by  rule, 
approve  for  use  at  the  sites  of  civilian 
nuclear  power  reactors  without,  to  the 
maximum  e.xtent  prac:ticable,  the  need 
for  additional  site-specific  approvals  by 
the  Ckiminission   "  Section  133  of  the 
NWPA  states,  m  part,  that  "Itlhe 
Commission  shall,  by  rule,  establish 
proc:edures  for  the  licensing  of  any 
technology  approved  by  the 
Commission  under  section  218(a)  for 
use  at  the  site  of  any  c:ivilian  nuclear 
power  reactor   " 

To  implement  this  mandate,  the  NRC 
approved  dry  storage  of  spent  nuclear 
fuel  in  NRC-approved  casks  under  a 
general  license  by  publishing  a  final 
rule  in  10  CFR  part  72  entitled.    General 
License  for  Storage  of  .Spent  Fuel  at 
Power  Reactor  Sites"  (55  FR  29181:  July 
18,  1990)  This  rule  also  established  a 
new  subpart  L  within  10  CFR  part  72. 
entitled     .■\ppro\al  of  Spent  Fuel 
Storage  Casks"  containing  proct^dures 
and  criteria  for  obtaining  NRC]  approval 
of  spent  fuel  storage  cask  designs.  The 
NRC  subsequently  issued  a  final  rule  on 
December  22.  1994  (59  FR  65920).  that 
approved  the  Standardized  NUHOMSM. 
System  (Nl  H()MS>k-24P  and  -52B) 
cask  designs  and  added  them  to  the  list 
of  NRC'-approved  cask  designs  in 
§  72  214  as  CoC  No.  1004.  AmcHidments 
3  and  5.  respectively,  added  the  -61BT 
and  -  i2PT  dtsigns  to  the  Standardized 
NUHOM.Sx  S\stem. 

Discussion 

On  August  31.  2001.  and  as 
supplemented  |nne  13.  2002,  November 
18.  2002.  and  March  7.  2003,  the 
certificate  holder  (Transnuclear,  Inc.) 
submitted  an  application  to  the  NRC"  to 
amend  OiC:  No    1004  to  add  the 
NUHOMS  R-24PHB  cask  design  to  the 
Standardized  NUHOMS";  System.  The 
amendment  will  permit  a  part  72 
licensee  to  use  the  NUHOMS  kj-24PHB 
cask  design  to  store  high  burnup 
Babc:oc:k  &  Wilcox  (B&W)  15x15  spent 
fuel  assemblic^s  with  an  average  burnup 
of  up  to  55.000  megawatt-days  (MWd)/ 


metric  ton  of  uranium  (MTU); 
enrichment  equal  to  4.5  weight  percent 
U-235:  maximum  decay  heat  load  of  1.3 
kilowatt  (kW)  per  assembly;  and 
maximum  heat  load  of  24  kW  per  cask, 
under  a  general  license.  No  other 
changes  to  the  Standardized  NUHOMS® 
System  were  requested  in  this 
application.  The  NRC  staff  performed  a 
detailed  safety  evaluation  of  the 
proposed  CoCi  amendment  request  and 
found  that  an  acceptable  safety  margin 
is  maintained.  In  addition,  the  NRC  staff 
has  determined  that  there  is  still 
reasonable  assurance  that  public  health 
and  safety  and  the  environment  will  be 
adequately  protected. 

This  direct  final  rule  revises  the 
Standardized  NUHOMS®  System  listing 
in  Section  72.214  by  adding 
Amendment  6  to  CoC  No.  1004.  The 
amended  technical  specifications  (TS) 
are  identified  in  the  NRC  staffs  SER  for 
Amendment  6. 

The  amended  Standardized 
NUHOMS*  System,  when  uscfd  in 
accordance  w^ith  the  conditions 
specified  in  the  CoC,  the  TS,  and  NRC 
regulations,  will  meet  the  requirements 
of  part  72;  thus,  adequate  protection  of 
public  health  and  safety  will  continue  to 
be  ensured. 

Discussion  of  Amendments  by  Section 

Section  72.214  List  of  Approved  Spent 
Fuel  Storage  Casks 

Certificate  No.  1004  is  revised  by 
adding  the  effective  date  of  Amendment 
Number  6  and  aciciing  Model  Number 
NUHOMSS-24PHB. 

Procedural  Background 

This  rule  is  limited  to  the  changes 
c:ontained  in  Amendment  6  to  CoC  No. 
1004  and  does  not  include  other  aspects 
of  the  Standardized  NUHOMS  g  System. 
The  NRC>  is  using  the  "direct  final  rule 
procedure  "  to  issue  this  amendment 
because  it  represents  a  limited  and 
routine  change  to  an  existing  CoC  that 
is  expected  to  be  noncontroversial. 
Adequate  protection  of  public  health 
and  safety  continues  to  be  ensured.  The 
amendment  to  the  rule  will  become 
effective  on  December  22,  2003. 
However,  if  the  NRC  receives  significant 
adverse  comments  by  November  6. 
2003,  then  the  NRC  will  publish  a 
document  that  withdraws  this  action 
and  will  address  the  comments  received 
in  response  to  the  proposed 
amendments  published  elsewhere  in 
this  issue  of  the  Federal  Register.  A 
significant  adverse  comment  is  a 
comment  which  explains  why  the  rule 
would  be  inappropriate,  including 
challenges  to  the  rule's  underlying 
premise  or  approach,  or  would  be 
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ineffective  or  unacceptable  without  a 
change.  A  comment  is  adverse  and 
significant  if: 

(1)  The  comment  opposes  the  rule  and 
provides  a  reason  Efficient  to  require  a 
substantive  response  in  a  notice-and- 
comment  process.  For  example,  in  a 
substantive  response: 

(a)  The  comment  causes  the  NRC  staff 
to  reevaluate  (or  reconsider)  its  position 
or  conduct  additional  analysis; 

(b)  The  comment  raises  an  issue 
serious  enough  to  warrant  a  substantive 
response  to  clarify  or  complete  the 
record;  or 

(c)  The  comment  raises  a  relevant 
issue  that  was  not  previously  addressed 
or  considered  by  the  NRC  staff. 

(2)  The  comment  proposes  a  change 
or  an  addition  to  the  rule,  and  it  is 
apparent  that  the  rule  would  be 
ineffective  or  unacceptable  without 
incorporation  of  the  change  or  addition. 

(3)  The  comment  causes  the  NRC  staff 
to  make  a  change  (other  than  editorial) 
to  the  CoC  or  TS. 

These  comments  will  be  addressed  in 
a  subsequent  final  rule.  The  NRC  will 
not  initiate  a  second  comment  period  on 
this  action.  However,  if  the  NRC 
receives  significant  adverse  comments 
by  November  6.  2003,  then  the  NRC  will 
publish  a  document  that  withdraws  this 
action  and  will  address  the  comments 
received  in  response  to  the  proposed 
amendments  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

Voluntary  Consebsus  Standards 

The  National  Technology  Transfer  Act 
of  1995  (Pub.  L.  104-113)  requires  that 
"Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  direct 
final  rule,  the  NRC  would  revise  the 
Standardized  NUHOMS®  System  listed 
in  §  72.214  (List  of  NRC-approved  spent 
fuel  storage  cask  designs).  This  action 
does  not  constitute  the  establishment  of 
a  standard  that  establishes  generally 
applicable  requirements. 

Agreement  State  Compatibility 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  approved  by 
the  Commission  on  June  30,  1997,  and 
published  in  the  Federal  Register  on 
September  3,  1997  (62  FR  46517).  this 
rule  is  classified  as  Compatibility 
Category  "NRC."  Compatibility  is  not 
required  for  Category  "NRC" 
regulations.  The  NRC  program  elements 
in  this  category  are  those  that  relate 
directly  to  areas  of  regulation  reserved 
to  the  NRC  by  the  Atomic  Energy  Act  of 


1954,  as  amended  (AEA),  or  the 
provisions  of  Title  10  of  the  Code  of 
Federal  Regulations.  Although  an 
Agreement  State  may  not  adopt  program 
elements  reserved  to  NRC,  it  may  wish 
to  inform  its  licensees  of  certain 
requirements  via  a  mechanism  that  is 
consistent  with  the  particular  State's 
administrative  procedure  laws,  but  does 
not  confer  regulatory  authority  on  the 
State. 

Plain  Language 

The  Presidential  Memorandum  dated 
June  1,  1998,  entitled  "Plain  Language 
in  Government  Writing,"  directed  that 
the  Government's  writing  be  in  plain 
language.  The  NRC  requests  conunents 
on  this  direct  final  rule  specifically  with 
respect  to  the  clarity  and  effectiveness 
of  the  language  used.  Comments  should 
be  sent  to  the  address  listed  under  the 
heading  ADDRESSES  above. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

Under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
NRC  regulations  in  subpart  A  of  10  CFR 
part  51,  the  NRC  has  determined  that 
this  rule,  if  adopted,  would  not  be  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and,  therefore,  an 
environmental  impact  statement  is  not 
required.  The  rule  would  amend  the 
CoC  for  the  Standardized  NUHOMS® 
System  within  the  list  of  approved  spent 
fuel  storage  casks  that  power  reactor 
licensees  can  use  to  store  spent  fuel  at 
reactor  sites  under  a  general  license  by 
adding  the  NUHOMS®-24PHB  cask 
design  to  the  current  cask  system.  The 
NUHOMS®-24PHB  cask  design  will 
store  high  bumup  B&W  15x15  spent 
fuel  assemblies  with  an  average  bumup 
of  up  to  55,000  megawatt-days/metric 
ton  of  uranium,  enrichment  equal  to  4.5 
weight  percent  uranium-235,  a 
maximum  decay  heat  load  of  1.3 
kilowatt  (kW)  per  assembly,  and  a 
miaximum  heat  load  of  24  kW  per  cask. 
The  environmental  assessment  (EA)  and 
finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike,  Rockville,  MD.  Single 
copies  of  the  EA  and  finding  of  no 
significant  impact  are  available  from 
Margaret  Stambaugh,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-5449,  e-mail  mxs8@nrc.gov. 

Paperwork  Reduction  Act  Statement 

This  direct  final  rule  does  not  contain 
a  new  or  amended  information 


collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
Approval  Number  3150-0132. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  request  for  information  or  an 
information  collection  requirement 
unless  the  requesting  document 
displays  a  currently  valid  0MB  control 
number. 

Regulatory  Analysis 

On  July  18,  1990  (55  FR  29181),  the 
NRC  issued  an  amendment  to  10  CFR 
part  72  to  provide  for  the  storage  of 
spent  nuclear  fuel  under  a  general 
license  in  cask  designs  approved  by  the 
NRC.  Any  nuclear  power  reactor 
licensee  can  use  NRC-approved  cask 
designs  to  store  spent  nuclear  fuel  if  it 
notifies  the  NRC  in  advance,  spent  fuel 
is  stored  under  the  conditions  specified 
in  the  cask's  CoC,  and  the  conditions  of 
the  general  license  are  met.  A  list  of 
NRC-approved  cask  designs  is  contained 
in  §  72.214.  On  December  22,  1994  (59 
FR  65920),  the  NRC  issued  an 
amendment  to  part  72  that  approved  the 
Standardized  NUHOMS®  System 
(NUHOMS®-24P  and  -52B)  by  adding 
it  to  the  list  of  NRC-approved  cask 
designs  in  §  72.214.  Amendments  3  and 
5,  respectively,  added  the  -61BT  and 
-32PT  cask  designs  to  the  Standardized 
NUHOMS®  System.  On  August  31, 

2001,  and  as  supplemented  June  13, 

2002,  November  18,  2002,  and  March  7, 

2003,  the  certificate  holder 
(Trans nuclear.  Inc.),  submitted  an 
application  to  the  NRC  to  amend  CoC 
No.  1004  to  add  the  NUHOMS®-24PHB 
cask  design  to  the  Standardized 
NUHOMS®  System.  The  proposed 
amendment  permits  a  part  72  licensee  to 
use  the  NUHOMS®-24PHB  cask  design 
to  store  high  bumup  B&W  15x15  spent 
fuel  assemblies  with  an  average  biunup 
of  up  to  55,000  megawatt-days/metric 
ton  of  uranium,  enrichment  equal  to  4.5 
weight  percent  uraniim3-235,  a 
maximum  decay  heat  load  of  1.3 
kilowatt  (kW)  per  assembly,  and  a 
maximum  heat  load  of  24  kW  per  cask, 
under  a  general  license. 

The  alternative  to  this  action  is  to 
withhold  approval  of  this  amended  cask 
system  design  and  issue  an  exemption 
to  the  general  license  for  each  utility 
that  decides  to  use  the  amended  cask 
system  design.  This  alternative  would 
cost  both  the  NRC  and  the  utilities  more 
time  and  money  because  each  utility 
would  have  to  piu-sue  an  exemption. 
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Approval  of  the  direct  final  rule  will 
elimindte  this  problem  and  is  consistent 
with  previous  \RC  actions.  Further,  the 
direct  final  rule  will  ha\e  no  adverse 
effect  on  public  health  and  safety  This 
direct  final  rule  has  no  significant 
identinable  impact  or  benefit  on  other 
Ciovernment  agencies.  Based  on  this 
discussion  of  the  benefits  and  impacts 
of  the  alternatives,  the  NRC  concludes 
that  the  requirements  of  the  direct  final 
rule  are  commensurate  with  the  .\RC  s 
responsibilities  for  public  health  and 
safetv  and  the  common  defense  and 
securitv  .No  other  available  alternative 
is  believed  to  be  as  satisfa(;tor\ .  and 
thus,  this  action  is  recommended. 

Regulatory  Flexibility  Certification 

in  ac:(:ordance  with  the  Reijulatorv 
Fle.xibihtv  .^(  t  of  1980  |5  f.S  C   60.^(b)|. 
the  NRC  certifies  that  this  rule  will  not. 
if  issued,  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  This  direct  final  rule  affects 
onlv  the  licensing  and  operation  of 
nuclear  power  plants,  independent 
spent  fuel  storage  facilities,  and 
Transnuclear.  Inc.  The  companies  that 
own  these  plants  do  not  fall  within  the 
scope  of  the  definition  of  ■'small 
entities"  set  forth  in  the  Regulatory 
Flexibilitv  Act  or  the  Small  Business 
Size  Standards  set  out  in  regulations 
issued  by  the  Small  Business 
Administration  at  1.^  CFR  part  121. 

Backiit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  (10  CFR  50.109  or  10  CFR 
72.62)  does  not  applv  to  this  direct  final 
rule  because  this  amendment  does  not 
involve  any  pro\isions  that  would 
impose  backfits  as  defineci.  Therefore,  a 
backfit  analvsis  is  not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determinaticm  with  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 

List  of  Subjects  in  10  CFR  Part  72 

Administrative  practice  and 
procedure.  Criminal  penalties. 
Manpower  training  programs,  Nuclear 
materials.  Occupational  safety  and 
health,  Penalties.  Radiation  protection, 
Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fuel,  Whistleblowing. 

■  For  the  reasons  set  out  in  the  preamble 
and  under  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended;  the 


Energ\  Reorganization  Act  of  1974.  as 
amended:  and  5  CSC.  552  and  553:  the 
NRC  is  adopting  the  following 
amendments  to  10  CFR  part  72. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL,  HIGH-LEVEL 
RADIOACTIVE  WASTE,  AND 
REACTOR-RELATED  WASTE 
GREATER  THAN  CLASS  C  WASTE 

■  1 .  The  autiioritv  c:itation  for  part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51.  53,  57,  62,  63.  65,  69. 

81.  161.  182.  18;?.  184.  186.  187.  189.68  Stat 
929.  9.30.  9.12.  9;i;j.  9.14.  935.  94H.  953.  954. 
955.  as  amended,  sec.  234.  83  Stat.  444.  as 
amended  (42  IJ.S.C.  2071.  2073.  2077,  2092. 
2093,  2095,  2099.  2111.  2201    2232.  2233. 
22:14.  2236.  2237.  2238.  22821:  sec   274.  Pub. 
L   86-373.  73  Stat.  688,  as  amendei)  142 
t'.S  C.  23211:  see.  201,  as  amended.  202,  206. 
88  Slat.  1242.  as  amended.  1244,  1246  (42 
i;  S  C:   5841.  5842.  5846!:  Pub   L   95-601.  sec. 
10.  92  Stat.  2951  as  amended  by  Pub.  L.  102- 
486.  sec.  7902.  106  Stat.  3123  (42  US.C. 
5851):  sec.  102.  Pub.  L.  91-190.  83  Stat.  853 
142  US.C.  4332):  sec:s    131.  132.  133.  135. 
137.  141.  Pub.  L,  97^25.  96  Stat,  2229,  2230, 
2232,  2241,  sec.  148,  Pub,  L,  100-203,  101 
Stat,  1330-235  (42  U,S,t:.  10151.  10152. 
10153.  10155.  10157.  10161.  10168), 

Sec:ti()n  72.44(g)  alsrj  issued  under  sees. 
142(b)  and  148(r).  (d).  Pub.  L.  100-203.  101 
Stat.  1330-232.  1330-236  (42  U.S. C. 
101621b),  U)168((),;d)),  Section  72.46  also 
issued  under  sec    189.  68  Stat.  955  (42  U.S.C. 
2239):  sec.  \M.  Pub  L  97-425.  96  Stat.  2230 
(42  U.S.C.  10154)   Section  72.96(d)  also 
issued  under  sec.  145(g).  Pub.  L,  100-203, 
101  Stat    1330-235  (42  U.S,(;.  10165(g)). 
Subpart  (  also  issued  under  sees.  2(2).  2(15). 
2(19).  117(a),  141lh),  Pub   L,  97-425.  96  Stat. 
2202.  2203,  2204,  2222.  2244  [42  U.S.C:. 
10101.  10137(al,  lOUiKh))   Subparts  K  and  L 
are  also  issued  under  sec:.  133,  98  Slat,  2230 
(42  U,S.C.  10153)  and  sec    218|a).  96  Stat. 
2252  142  t.I.S.C.  10198). 

■  2.  in  ^72.214.  Certificate  of 
Compliance  1004  is  revised  to  read  as 

follows: 

§  72.21 4     List  of  approved  spent  fuel 
storage  casks. 

***** 

Certificate  Number:  1004. 

Initial  Certificate  Effective  Date: 
lanuarv  23,  1995 

.\mendment  .Number  1  Effective  Date: 
April  27,  2000. 

Amendment  Number  2  Effective  Date: 
Septembers,  2000. 

Amendment  Number  3  Effective  Date: 
September  12,  2001, 

Amendment  Number  4  Effective  Date: 
February  12,  2002. 

Amendment  Number  5  Effective  Date: 
November  3,  2003. 

Amendment  Number  6  Effective  Date: 
December  22,  2003. 


SAR  Submitted  by:  Transnuclear,  Inc. 

SAR  Title:  Final  Safety  Analysis 
Report  for  the  Standardized  NUHOMS® 
Horizontal  Modular. 

Storage  Svstem  for  frradiated  Nuclear 
Fuel. 

Docket  Number:  72-1004. 

Certificate  Expiration  Date:  lanuary 
23,  2015. 

Model  Number:  Standardized 
NUHOMSS-24P,  NUHOMSS-52B, 
NUHOMS?)-ttlBT,  NIIHOMSI--32PT, 
and  NUHOMS%-24PHB. 
***** 

Dated  at  Rockville.  Maryland,  this  11th  day 
of  September.  2003, 

For  the  Nuclear  Regulatory  Commission, 
William  D.  Travers, 
Executive  Dirvctor  fur  Operations. 
[PR  Doc.  03-25366  Filed  10-6-03:  8:45  am] 

BILLING  CODE  7590-01 -P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  204 

[Regulation  0;  Docket  No.  R-1163] 

Reserve  Requirements  of  Depository 
Institutions 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 


SUMMARY:  The  Board  is  amending 
Regulation  D.  Reserve  Requirements  of 
Depository  Institutions  to  reflect  the 
annual  indexing  of  the  low  reserve 
tranche  and  of  the  reserve  requirement 
exemption  amount  for  2004.  The  Board 
is  also  announcing  the  armual  indexing 
of  the  deposit  cutoff  level  and  the 
reduced  reporting  limit  that  will  be 
effective  beginning  in  September  2004. 
The  Regulation  D  amendments  increase 
the  amount  of  net  transaction  accounts 
at  each  depository  institution  that  are 
subject  to  a  three  percent  reserve 
requirement  in  2004  from  $42.1  million 
to  $45.4  million.  This  amount  is  known 
as  the  low  reserve  tranche.  The 
Regulation  D  amendments  also  increase 
the  amount  of  total  reservable  liabilities 
of  each  depository  institution  that  are 
subject  to  a  zero  percent  reserve 
requirement  in  2004  from  $6.0  million 
to  $6.6  million.  This  amount  is  known 
as  the  reserve  requirement  exemption 
amount.  The  adjustments  to  both  of 
these  amounts  are  derived  using 
statutory  formulas  specified  in  the 
Federal  Reserve  Act.  The  Board  is  also 
announcing  increases  in  two  other 
amounts,  the  deposit  cutoff  level  and 
the  reduced  reporting  limit,  that  are  . 
used  to  determine  the  frequency  with 
which  depository  institutions  must 
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submit  deposit  reports.  The  deposit 
cutoff  level  is  being  increased  from 
$150.0  million  in  2003  to  $161.2  million 
in  2004,  and  the  reduced  reporting  limit 
is  being  increased  from  $1.0  billion  in 
2003  to  $1,074  billion  in  2004.  These 
amounts  are  indexed  annually  in  order 
to  reduce  reporting  burden  for  smaller 
depository  institutions.  Thus,  beginning 
in  September  2004,  depository 
institutions  will  be  required  to  file  the 
FR  2900  report  each  week  under  the, 
following  conditions:  if  they  have  net 
transaction  accounts  over  $6.6  million 
and  have  total  deposits  of  at  least  $161.2 
million:  or  if  they  have  net  transaction 
accounts  of  $6.6  million  or  less  but  have 
total  deposits  of  at  least  $1,074  billion. 
Depository  institutions  will  be  required 
to  file  the  FR  2900  report  each  quarter 
if  they  have  net  transaction  accounts 
over  $6.6  million  but  have  total  deposits 
of  less  than  $161.2  million.  Depository 
institutions  will  be  required  to  file  the 
FR  2910a  report  annually  if  they  have 
net  transaction  accounts  of  $6.6  million 
or  less  but  have  total  deposits  greater 
than  $6.6  million  but  less  than  $1,074 
billion.  Depository  institutions  with 
$6.6  million  or  less  in  total  deposits  are 
not  required  to  file  a  deposit  report. 
DATES:  Effective  date:  November  6, 
2003. 

Compliance  dates:  For  depository 
institutions  that  report  weekly,  the 
adjusted  low  reserve  tranche  and 
reserve  requirement  exemption  amount 
will  apply  to  the  fourteen-day  reserve 
computation  period  that  begins 
Tuesday,  November  25,  2003,  and  the 
corresponding  fourteen-day  reserve 
maintenance  period  that  begins 
Thursday,  December  25,  2003.  For 
depository  institutions  that  report 
quarterly,  the  adjusted  low  reserve 
tranche  and  reserve  requirement 
exemption  amount  will  apply  to  the 
seven-day  reserve  computation  period 
that  begins  Tuesday,  December  16, 
2003,  and  the  corresponding  seven-day 
reserve  maintenance  period  that  begins 
Thursday,  January'  15,  2004.  For  all 
depository  institutions,  the  deposit 
cutoff  level,  the  reserve  requirement 
exemption  amount,  and  the  reduced 
reporting  limit  will  be  used  to  screen 
depository  institutions  in  July  of  2004  to 
determine  reporting  frequency  for  the 
twelve  month  period  that  begins  in 
September  2004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heatherun  Allison,  Counsel  (202/452- 
3565),  Legal  Division,  or  Gretchen 
Weinbach,  Senior  Economist  (202/452- 
2841).  Division  of  Monetary  Affairs;  for 
user  of  Telecommunications  Device  for 
the  Deaf  (TDD)  only,  contact  (202/872- 
4984):  Board  of  Governors  of  the  Federal 


Reserve  System,  20th  and  C  Streets, 
NW.,  Washington,  DC  20551. 

SUPPLEMENTARY  INFORMATION:  Section 
19(b)(2)  of  the  Federal  Reserve  Act  (12 
U.S.C.  461(b)(2))  requires  each 
depository  institution  to  maintain 
reserves  against  its  transaction  accounts 
and  nonpersonal  time  deposits,  as 
prescribed  by  Board  regulations,  for  the 
purpose  of  implementing  monetary 
policy.  Section  11(a)(2)  of  the  Federal 
Reserve  Act  (12  U.S.C.  248(a)(2)) 
authorizes  the  Board  to  require  reports 
of  liabilities  and  assets  from  depository 
institutions  to  enable  the  Board  to 
conduct  monetary  policy.  The  Board's 
actions  with  respect  to  each  of  these 
provisions  are  discussed  in  turn  below. 

1.  Reserve  Requirements.  Pursuant  to 
section  19(b)(2)  of  the  Federal  Reserve 
Act,  transaction  account  balances 
maintained  at  each  depository 
institution  up  to  a  certain  amount, 
known  as  the  low  reserve  tranche,  are 
subject  to  a  three  percent  reserve 
requirement.  Net  transaction  account 
balances  over  the  low  reserve  tranche 
are  subject  to  a  ten  percent  reserve 
requirement.  Section  19(b)(2)  also 
provides  that,  before  December  31  of 
each  year,  the  Board  shall  issue  a 
regulation  adjusting  the  low  reserve 
tranche  for  the  next  calendar  year.  The 
adjustment  in  the  low  reserve  tranche  is 
to  be  80  percent  of  the  percentage 
increase  or  decrease  in  net  transaction 
accounts  at  all  depository  institutions 
over  the  one-year  period  that  ends  on 
the  June  30  prior  to  the  adjustment. 

Currently,  the  low  reser\'e  tranche  is 
$42.1  million.  Net  transaction  accounts 
of  all  depository  institutions  rose  9.9 
percent  (from  $'611.5  billion  to  S671.9 
billion)  between  lune  30,  2002  and  June 
30,  2003.  Accordingly,  the  Board  is 
amending  Regulation  D  (12  CFR  part 
204)  to  increase  the  low  reserve  tranche 
for  net  transaction  accounts  by  S3. 3 
million,  from  S42.1  million  in  2003  to 
$45.4  million  in  2004. 

Section  19(b)(ll)(A)  of  the  Federal 
Reserve  Act  (12  U.S.C.  461(b)(ll)(A)] 
provides  that  a  zero  percent  reserve 
requirement  shall  apply  to  total 
reservable  liabilities  at  each  depository 
institution  that  do  not  exceed  a  certain 
amount,  known  as  the  reserve 
requirement  exemption  amount.  Section 
19(b)(ll){B)  provides  that,  before 
December  31  of  each  year,  the  Board 
shall  issue  a  regulation  adjusting  the 
reserve  requirement  exemption  amount 
for  the  next  calendar  year  if  total 
reservable  liabilities  held  at  all 
depository  institutions  increase  from 
one  year  to  the  next.  Unlike  the  low 
reserve  tranche,  which  can  be  adjusted 
upward  or  downward,  no  adjustment  is 


made  to  the  reserve  requirement 
exemption  amount  if  total  reservable 
liabilities  held  at  all  depository 
institutions  should  decrease  during  the 
applicable  time  period.  The  percentage 
increase  in  the  reserve  requirement 
exemption  amount  is  to  be  80  percent  of 
the  increase  in  total  reservable  liabilities 
at  all  depository  institutions  over  the 
one-year  period  that  ends  on  the  June  30 
prior  to  the  adjustment. 

Total  reservable  liabilities  of  all 
depository  institutions  increased  by 
12.9  percent  (from  $2,472.3  biUion  to 
$2,792.2  billion)  between  June  30.  2002. 
and  June  30,  2003.  Accordingly,  the 
Board  is  amending  Regulation  D  to 
increase  the  reserve  requirement 
exemption  amount  by  $0.6  million,  from 
$6.0  million  in  2003  to  $6.6  million  in 
2004.1 

For  depository  institutions  that  report 
weekly,  the  adjusted  low  reserve 
tranche  and  reserve  requirement 
exemption  amount  will  be  effective  for 
the  fomleen-day  reserve  computation 
period  beginning  Tuesday,  November 
25,  2003,  and  for  the  corresponding 
fourteen-day  reserve  maintenance 
period  beginning  Thursday,  December 
25,  2003.  For  depository  institutions 
that  report  quarterly,  the  adjusted  low 
reserve  tranche  and  reserve  requirement 
exemption  amount  will  be  effective  for 
the  seven-day  computation  period 
beginning  Tuesday,  December  16,  2003, 
and  for  the  corresponding  seven-day 
reserve  maintenance  period  beginning 
Thursdav,  Januar\'  15,  2004. 

2.  Deposit  Reports.  Section  11(b)(2)  of 
the  Federal  Reser\'e  Act  authorizes  the 
Board  to  require  depositor^'  institutions 
to  file  reports  of  their  liabilities  and 
assets  as  the  Board  may  determine  to  be 
necessary  or  desirable  to  enable  it  to 
discharge  its  responsibility  to  monitor 
and  control  monetary'  and  credit 
aggregates.  The  Board  screens 
depository  institutions  each  year  to 
determine  whether  they  must  file 
deposit  reports  and.  if  so.  how 
frequently  they  must  file  them  (weekly, 
quarterly,  or  annually).  These  deposit 
reporting  assignments  become  effective 
each  September. 

The  screening  of  depository 
institutions  for  assignment  to  one  of  the 
four  deposit  reporting  categories  is 
based  on  three  amounts:  The  reserxe 
requirement  exemption  amount,  the 
deposit  cutoff  level,  and  the  reduced 
reporting  limit.  The  annual  adjustment 
to  the  first  amount,  the  reser\'e 
requirement  exemption  amount,  is 


'  I'.nnsistpnt  with  Board  praclirt-.  (he  low  resene 
tranche  and  reserve  requirement  exemption 
amounts  have  been  rounded  to  the  nearest  SO  1 
million. 
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described  in  Section  1  above.  The  other 
two  amounts,  the  deposit  cutoff  level 
and  the  reduced  reporting  limit,  are  also 
adjusted  annually,  by  an  amount  equal 
to  80  percent  of  the  increase,  if  any.  m 
total  deposits  at  all  depository 
institutions  over  the  one-year  period 
that  ends  on  the  lune  M)  prior  to  the 
adjustment 

Total  deposits  at  all  depository 
institutions  ini  reased  hv  4  ,1  percent 
(from  S5.95y  -T  billion  to  SH.51.i.4 
billion)  between  [une  30.  2002  and  [une 
iO.  2003    .Arcordinglv.  the  Board  is 
adjusting  the  deposit  cutoff  level 
upward  by  Si  1  2  million,  from  its 
current  level  of  Sl.SO  0  million  in  200.! 
to  S161  2  million  in  2004   The  Board  is 
also  adjustiniJ  the  reduced  repnrtint; 
limit  upward  by  S74  millinn.  from  it> 
current  level  of  SlO  billion  in  200  !  ti) 
Si. 074  billion  in  2004  - 

Beginning  in  September  2004.  the 
boundaries  of  the  four  deposit  reporting 
i:ategories  will  be  defined  as  fnllnw> 
Those  depository  institutions  with  net 
transaction  accounts  over  $6.6  miUmn 
(the  reserve  requirement  exemption 
amount)  or  total  deposits  greater  than  or 
equal  to  Si  074  billion  (the  reduced 
reporting  limit)  are  subject  to  detailed 
reporting,  and  musf  file  an  FR  2900 
report  either  weekly  or  quarterly   Of  this 
grimp.  those  with  total  deposits  greater 
than  or  equal  to  S161.2  million  (the 
deposit  cutoff  le\el'  aff^  reciuired  to  file 
the  FR  2900  report  -'ck  h  week,  while 
those  with  total  deposits  less  than 
S161  2  million  are  required  to  file  the 
FR  2900  report  each  quarter  Those 
depository  institutujns  with  net 
transaction  accounts  less  than  or  equal 
to  S6  6  million  (the  reser\'e  requirement 
e.xemption  amount!  and  with  total 
deposits  less  than  Si  074  billion  (the 
reduced  reporting  limit)  are  eligible  for 
redui  "d  reporting,  and  must  either  file 
a  deposit  report  .iiinuallv  or  not  at  all. 
Of  this  group,  those  with  total  deposits 
greater  than  S6  6  million  (hut  less  than 
$1,074  billion)  are  required  to  file  the 
FR  2910a  report  annually,  while  those 
with  total  depcjsits  less  than  or  ^'(lual  to 
S6.6  millii.m  are  not  required  to  fijt-  a 
deposit  report  .K  depository  institution 
that  manipulates  its  reporting,  however, 
in  an  attempt  to  quality  for  less  frequt-nt 
rt'porting  or  to  redu( »-  its  reserve 
requirement  ma\  be  re(|uirt'(i  to  report 
the  FR  2900  on  a  weekly  basis  and 
maintain  appropriate  reserve  balances 
with  its  Reserve  Bank,  regardless  of  its 
most  recent  panel  assignni'-nf 


\'oti(e  and  Regulatory  Flexibility  Act. 
The  provisions  of  5  U.S.C.  S.'JSfb) 
relating  to  notice  of  proposed 
rulemaking  have  not  been  followed  in 
connec:tion  with  the  adoption  of  these 
amendments.  The  amendments  involve 
expected,  ministerial  adjustments 
prescribed  by  statute  and  by  the  Boarti's 
policy  concerning  reporting  practices. 
The  increases  in  the  reserve  requirement 
exemption  amount,  the  low  reserve 
tranche,  the  deposit  t.utoff  level,  and  the 
reduced  reporting  limit  serve  to  reduc;e 
regulatory  burdens  on  depository 
institutions  .Aitordingly,  the  Board 
finds  gooii  cause  for  determining,  and  so 
determines,  that  notice  in  acc(jrdance 
with  3  U  S.C;  ,55.Mb)  is  unnecessary. 
Consequently,  the  provisions  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601, 
do  not  a[)pl\  to  these  amendments. 

List  of  Subjects  in  12  CFR  Part  204 

Hanks,  iianking.  Rep(jrting  and 
-et ordkeeping  recjiiirements. 

■  For  the  re.isoiis  set  forth  in  the 
preamble,  the  Board  is  amending  12  (TR 
part  204  as  follows: 

PART  204— RESERVE 
REQUIREMENTS  OF  DEPOSITORY 
INSTITUTIONS  (REGULATION  D) 

■  1   The  authority  citation  for  part  204 
lontinues  to  read  as  follows; 

.\uthority:  12  II..S.C.  24H(a).  24H((  I.  rid. 
461.  (.01.  f>n    and  31U5 

■  2.  Set;tion  204.9  is  revised  to  read  as 

follows: 

§204.9     Reserve  requirement  ratios. 

T'lie  lojlowim;  reserve  re(|uirernent 
r.itio-,  .ue  presi.ribed  for  all  drpository 
institutions,  banking  Edge  and 
agreement  t:orporations.  and  I  nited 
States  branches  and  agencies  of  foreign 
banks: 


Cctegory 


Reserve  requirement 


Net  transaction  ac- 
counts 

$0  to  $6  6  million 
Over  $6  6  million 

and  up  to  $45  4 

million 
Over  $45  4  million 


Nonpersonal  time  de 

posits 
Eurocurrency  liabii 

ities. 


0  percent  of  amount 
3  percent  of  amount 


$1,164,000  plus  10 
percent  of  amount 
over  $45  4  million 

0  percent 

0  percent. 


(  iiiisistenl  with  Bunrd  practice,  the  deposit 
c::utnff  Isvel  has  been  rounded  to  the  nearest  $0  1 
million  while  the  rediu  eii  reporting  limit  has  been 

rounded  to  the  nearest  SI  million 


B\  iiriliT  ot  tht'  Boani  of  liovfrriors  of  the 
Federal  Kescrvf  .S\strm.  ( )(  Idber  1    ,iOlH. 
lennifer  ].  (ohnson, 
Sfcn'tan  of  the  Btxirii 
\VK  [Xk    in-  2t  UH  Filed  10-f.-0:t.  R  4.5  ,mil 

BILLING  CODE  6210^)1    P 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Parts  559,  562,  and  563 

[No.  2003-50] 

RIN1550-AB55 

Savings  Associations — Transactions 
With  Affiliates 

agency:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Final  rule. 

SUMMARY:  In  December  2002.  the  Board 
of  Governors  of  the  Federal  Reserve 
System  (FRB)  issued  a  final  rule 
implementing  sections  23A  and  23B  of 
the  Federal  Reserve  Act  (FRA).  FRB's 
rule  (Regulation  VV)  combines  statutory 
restrictions  on  transactions  with 
affiliates  with  new  and  existing 
interpretations  and  exemptions.  In 
today's  final  rule,  the  Office  of  Thrift 
Supervision  (OTS)  conforms  its 
regulations  on  transactions  with 
affiliates  to  Regulation  W  and 
implements  additional  restrictions 
imposed  on  savings  associations  under 
section  11(a)  of  the  Home  Owners'  Loan 
Act  (HOLM. 

DATES:  This  final  rule  is  effective 
November  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  A.  Osterloh.  Special  Counsel, 
(202)  906-6639,  Regulations  and 
Legislation  Division,  Chief  Counsel's 
Office,  or  Donna  Deale,  Manager,  (202) 
906-7488.  Supervision  Policy,  Office  of 
Thrift  Supervision,  1700  G  Street.  NW., 
Washington.  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  n  (a)(1)  of  the  HOLA  (?2 
U.S.C.  1468(a)(1))  applies  sections  23A 
and23BoftheFRA(12  U.S.C.  371c  and 
371C-1)  to  every  savings  association  "in 
the  same  manner  and  to  the  same 
extent"  as  if  the  savings  association 
were  a  member  bank  of  the  Federal 
Reserve  System. 

Section  23A  of  the  FRA  imposes  three 
major  limitations  on  a  member  bank's 
(and  its  subsidiaries')  transactions  with 
affiliates.  First,  section  23A  limits  the 
amount  of  "covered  transactions"  with 
any  single  affiliate  to  no  more  than  10 
percent  of  the  member  bank's  capital 
stock  and  surplus.  Covered  transactions 
with  all  affiliates  are  limited  to  no  more 
than  20  percent  of  the  member  bank's 
capital  stock  and  surplus.  A  covered 
transaction  includes  a  loan  or  extension 
of  credit  to  an  affiliate,  a  purchase  of  or 
investment  in  securities  issued  by  an 
affiliate,  a  purchase  of  assets  from  an 
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affiliate,  the  acceptance  of  securities 
issued  by  an  affiliate  as  collateral 
seciuity  for  a  loan  or  extension  of  credit 
to  any  person  or  company,  and  the 
issuance  of  a  guarantee,  acceptance,  or 
letter  of  credit  on  behalf  of  an  affiliate. 

Second,  section  23A  requires  that  all 
covered  transactions  between  a  member 
bank  and  its  affiliates  be  on  terms  and 
conditions  that  are  consistent  with  safe 
and  sound  banking  practices  and 
prohibits  a  member  bank  from 
purchasing  low-quality  assets  from  an 
affiliate.  Finally,  section  23A  requires 
that  a  member  bank's  extensions  of 
credit  to  affiliates  and  guarantees  on 
behalf  of  affiliates  be  appropriately 
secured  by  a  statutorily  defined  amount 
of  collateral. 

Section  23B  of  the  FRA  protects 
member  banks  by  requiring  that 
transactions  between  the  bank  (and  its 
subsidiaries)  and  its  affiliates  occur  on 
market  terms — on  terms  and  under 
circumstances  that  are  substantially  the 
same,  or  at  least  as  favorable  to  the 
bank,  as  those  prevailing  at  the  time  for 
comparable  transactions  with 
unaffiliated  companies.  Section  23B 
applies  to  covered  transactions  under 
section  2 3 A,  as  well  as  other 
transactions,  such  as  the  sale  of 
securities  or  other  assets  to  an  affiliate 
and  the  payment  of  money  or  the 
furnishing  of  services  to  an  affiliate. 
Section  23B  also  prohibits  certain 
purchases  and  acquisitions  of  securities 
by  a  member  bank  or  its  subsidiary 
subject  to  certain  conditions,  and 
prohibits  certain  advertisements  or 
agreements  that  state  or  suggest  that  the 
member  bank  is  responsible  for  the 
obligations  of  its  affiliates. 

In  addition  to  the  section  23A  and 
238  restrictions,  section  11(a)(1)  of  the 
HOLA  imposes  two  prohibitions  on 
savings  associations.  First,  a  savings 
association  may  not  make  a  loan  or 
other  extension  of  credit  to  any  affiliate 
unless  that  affiliate  is  engaged  only  in 
activities  that  a  bank  holding  company 
may  conduct.  In  addition,  no  savings 
association  may  purchase  or  invest  in 
securities  issued  by  an  affiliate,  other 
than  with  respect  to  shares  of  a 
subsidiary.  Section  11(a)(4)  of  the  HOLA 
authorizes  OTS  to  impose  such 
additional  restrictions  on  any 
transaction  between  a  savings 
association  and  any  affiliate  as  it 
determines  to  be  necessary  to  protect 
the  safety  and  soundness  of  the 
association. 

OTS  issued  comprehensive  rules 
implementing  section  11(a)  of  the  HOLA 
in  1991.1  These  rules,  which  were 
codified  at  12  CFR  563.41  and  563.42 


(2002),  defined  and  clarified  the 
application  of  sections  23A  and  23B  to 
saArings  associations  and  their 
subsidiaries,  implemented  the  two 
prohibitions  imposed  under  section 
11(a)  of  the  HOLA,  and  imposed 
additional  restrictions  and  safeguards, 
as  authorized  by  section  11(a)(4)  of  the 
HOLA. 

FRB  has  statutory  authority  to  issue 
regulations  to  administer  and  carry  out 
the  pinposes  of  sections  23A  and  23B  of 
the  FRA.2  Until  recently,  FRB  had  not 
promulgated  comprehensive  regulations 
on  this  subject.  Instead,  FRB  relied  on 
a  series  of  regulatory  interpretations  and 
informal  staff  guidance.^  On  December 
12,  2002,  FRB  issued  Regulation  W,  a 
comprehensive  final  rule  implementing 
sections  23  A  and  23B  of  the  FRA.'' 
Regulation  W  incorporated  many 
existing  FRB  interpretations,  superseded 
certain  outdated  interpretations, 
exempted  specific  types  of  transactions, 
and  implemented  revisions  to  sections 
23A  and  23B  contained  in  the  Gramm- 
Leach-Bliley  Act  (GLBA).^ 

Regulation  W  does  not,  by  its  terms, 
apply  to  savings  associations.  However, 
because  sections  23A  and  23B  apply  to 
every  savings  association  in  the  same 
manner  and  to  the  same  extent  as  if  the 
savings  association  were  a  member 
bcink,  OTS  issued  an  interim  final  rule 
revising  its  regulations  on  transactions 
with  affiliates  to  reflect  Regulation  W. 
67  FR  77909  (Dec.  20,  2002).  The  OTS 
interim  final  rule  had  three  goals: 

•  To  incorporate  all  applicable 
provisions  and  exceptions  prescribed  by 
FRB  in  Regulation  W; 

•  To  provide  guidance  concerning  the 
relationship  between  the  additional 
prohibitions  under  section  11(a)(1)  of 
the  HOLA  and  Regulation  W;  and 

•  To  set  out  the  additional 
restrictions  OTS  imposes  under  section 
11(a)(4)  of  the  HOLA. 

The  interim  rule  cross  referenced  the 
substantive  provisions  contained  in 
Regulation  W;  interpreted  Regulation  W 
to  the  extent  necessary  to  apply  these 
restrictions  to  savings  associations; 
incorporated  the  prohibitions  in  section 
11(a)(1)  of  the  HOLA;  and  imposed 
various  additional  restrictions  on 
savings  associations  under  section 
11(a)(4)  of  the  HOLA.«  The  interim  rule 
became  effective  April  1,  2003. 


I  56  FR  34005  (July  25,  1991). 


2  12  U.S.C.  371c(f).  371c-l(e). 

'FRB  codified  some  of  these  interpretations  at  12 
CFR  250.240  through  250.250  (2002). 

"67  FR  76560  (Dec.  12,  2002).  codified  at  12  C:FR 
part  223  (2003). 

■■■Fub.  L.  No.  106-102.  113  Stat.  1338  (1999) 

**The  interim  final  rule  implemented  only  section 
11(a)  of  the  HOLA.  It  did  not  contain  every' 
statutory  or  regulatory  restriction  on  transactions 
between  savings  associations  and  their  affiliates. 


The  comment  period  on  the  interim 
rule  closed  on  February  18,  2003.  OTS 
received  comments  from  a  savings 
association  and  from  a  representative  of 
a  savings  association.  Both  commenters 
generally  supported  the  interim  rule. 

n.  Discussion  of  Comments 

A.  Affiliates 

Regulation  W  defines  the  term 
"affiliate"  to  include  parent  companies 
(any  company  that  controls  the  member 
bank);  companies  under  common 
control  with  the  member  bank; 
companies  under  other  types  of 
common  control;  companies  with 
interlocking  directors,  trustees  or 
general  partners:  companies  that  are 
sponsored  and  advised  on  a  contractual 
basis  by  the  member  bank  or  an  affiliate; 
investment  companies  for  which  a 
member  bank  or  any  affiliate  is  an 
investment  advisor;  depository 
institution  subsidiaries  of  a  member 
bank;  financial  subsidiaries;  companies 
held  under  merchant  banking  or 
insurance  company  investment 
authority:  partnerships  for  which  the 
member  bank  or  an  affiliate  serves  as 
general  partner;  subsidiaries  of  affiliates, 
and  other  companies  that  FRB  deems  to 
be  an  affiliate  of  the  member  bank.  12 
CFR  223.2(a).  This  definition 
specifically  excludes  certain  companies, 
including  most  subsidiaries  of  member 
banks.  12  CFR  223.2(b). 

Commenters  raised  various  issues 
regarding  the  scope  of  the  definition  of 
affiliate.  These  matters  are  discussed 
below. 

1.  Control 

One  of  the  fundamental  concepts 
underlying  the  definition  of  affiliate  is 
the  concept  of  control.  Regulation  W 
states  that  control  by  a  company  or 
shareholder  over  another  company 
means  that: 

•  The  company  or  shareholder, 
directly  or  indirectly,  or  acting  through 
one  or  more  other  persons,  owns, 
controls,  or  has  the  power  to  vote  25 
percent  or  more  of  any  class  of  voting 
securities  of  the  other  company. 

•  The  company  or  shareholder 
controls  in  any  manner  the  election  of 
a  majority  of  the  directors,  trustees,  or 
general  partners  (or  individuals 
exercising  similar  functions)  of  the  other 

company. 

•  The  Board  determines,  after  notice 

and  opportunity  for  hearing,  that  the 
company  or  shareholder,  directly  or 


For  example,  the  rule  did  not  address  additional 
restrictions  on  transactions  \vith  affiliates  that  OTS 
raav  require  as  prompt  corrective  action  under 
section  38(fK2)(B)  of  the  Federal  Deposit  lnsuranc3 
Act  (FDIA).  12  U.S.C.  l*31o(f)(2)(B). 
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indirectly,  exercises  a  controlling 
influence  over  the  management  or 
policies  of  the  other  company,  1 2  CFR 
223,3(g)(l) 

Regulation  W  also  includes  specific 
provisions  addressing  ownership  or 
control  of  shares  as  a  fidui;iar\-, 
securities  bv  a  subsidiary',  convertible 
instruments,  and  nonvoting  equity 
securities  See  12  CFR  223.3(g)(2)-(5) 

Lntil  today.  OTSs  transactions  with 
affiliates  regulaticm  included  a  more 
e.xpansive  concept  of  control  than 
prescribed  by  the  FRR  in  final 
Regulation  \V  Specifically,  OT.S's  prior 
rule  stated  that  a  c:ompany  or 
shareholder  has  control  over  another 
company  if  the  company  or  shareholder, 
directly  or  indirectly,  or  acting  thrnut;h 
one  or  more  other  persons  owns, 
controls,  or  has  the  power  to  vote  2.5 
percent  oz  more  of  any  class  of  voting 
securities  of  the  other  company  or  if  the 
company  or  shareholder  would  be 
deemed  to  control  another  company 
under  ^  574.4(a)  or  presumeil  to  control 
the  company  under  «»  574  4(b).  See  12 
CFR  563,41(b)(  J)  (2002).  OTS  also 
applied  its  own  concepts  of  control  to 
define  a  subsidiary  of  a  savings 
association   12  C:FR  563  41[b)(4)(2002), 
This  definition  stated  that  a  subsidiary 
of  a  savings  association  is  a  fompany 
that  is  controlled  bv  a  savings 
association  within  the  meaning  of  part 
574. 

The  major  substantive  difference 
between  the  control  definitions  in  the 
prior  OT.S  rule  and  final  Regulntion  W 
involved  the  application  of  <  ertain  ()T,S 
rebuttable  presumption>  of  control  from 
part  574   For  example  under  ;he^e 
control  presumptions,  a  <  oinpaiiy  will 
control  another  if  it  owns  between  10 
percent  and  25  perc:ent  of  any  class  of 
,1  company's  voting  stock  and  one  or 
more  c:ontrol  factors  is  present 
Regulation  W  does  not  have  .-imilar 
provisions," 

The  interim  final  rule  continued  to 
incorporate  OTS  concepts  of  control, 
but  requested  comment  on  whether  the 
OTS  definition  of  c(mtrol  was 
appropriate.  One  commenter  addressed 
this  issue  and  urged  OTS  to  conform  its 
rule  more  closely  to  Regulation  VV. 


12e:KR  574  4(b)(t)(i)  The  eight  control  factors 
are  described  at  12  ("IT?  574.4(c)  and  include 
situations  where  an  acquiror  would  (1)  be  one  of 
the  two  largest  holders  of  any  class  of  voting  stock. 
(2)  hold  mort"  than  25  percent  of  the  total 
stockholders'  equity;  or  (3)  hold  more  than  35 
percent  of  the  combined  debt  securities  and 
stockholders'  equity. 

"  OTSs  rule  is  more  expansive  in  other  ways  For 
example   under  12  t!FR  574  4(b)(l)(ii)  an  acquiror 
has  rebuttable  control  of  a  company  .f  it  directiv  or 
indirectly  owns  more  than  25  percent  of  any  class 
of  st(K:k  and  is  subiect  to  a  control  factor  listed  at 
12  (  FR  5'4  4(c|  FRB  does  not  have  a  similar 
provision 


When  OTS  originally  promulgated  its 
transactions  with  affiliates  rule  in  1991. 
FRB  had  promulgated  no  rules 
interpreting  the  meaning  of  control 
under  sections  23.^  and  23B.  In  the 
.ibsence  of  sut:h  guidance.  OTS  defined 
control  for  transactions  with  affiliates 
consistently  with  other  OT.S  rules 
addressing  similar  concepts.  At  the 
time,  part  574  represented  OTS's  most 
(  urrent  and  comprehensive  analysis  of 
control  issues.  Most  savings  associations 
had  some  familiarity  with  the  control 
concepts  in  part  5  74 

Now  that  FRB  has  issued  final  rules 
interpreting  the  definition  of  control  for 
set  tioiis  23A  and  2. IB  it  is  difficult  lo 
articulate  any  regulatory  purpose  that 
would  be  furthered  by  continuing  to 
prescribe  a  different  definition. 
.-\pplying  part  574  control  conc;epts  to 
transactions  with  affiliates  restricts 
savings  associations  in  two  ways.  First. 
it  broadens  the  applic  ation  of  the 
section  2.IA  And  2.1B  restrictions  for 
thrifts  in  comparison  to  similarly 
situated  member  banks.  OTS  does  not 
believe  that  savings  association 
transactions  with  the  additional 

affiliates"  reached  by  the  OTS  control 
definitions  raise  safety  and  soundness 
c:oncerns  that  necessitate  trcjating  them 
differentlv  from  similarly  situated 
member  banks.  Indexed,  the  application 
of  the  OTS  definition  of  control  leads  to 
anom.ilous  results  because  ,)  company 
with  identical  relationships  to  a  bank 
and  a  savings  association  in  the  same 
h.ink  holding  coiiip<niy  structure  could 
have  been  an  affili.ite  of  the  savings 
association  under  the  OT.S  interim  rule, 
but  not  an  affiliate  of  the  member  bank 
und»!r  Regiilatinii  \V 

Sec  iiiiil,  lilt'  .ip[)li(  ation  ot  the  part 
574  contrul  i  oncepfs  also  expands  the 
scope  tjf  the  additional  prohibitions 
imposed  under  sec:tion  1 1  of  the;  HOLA, 
These  prohibitions  apply  only  to 
savings  associations  and  wer;-  imposed 
to  reflect  the  fact  that  affiliates  of 
savings  assoc:iations  engage  in  a  greater 
range  of  activities  than  affiliates  of 
banks,  which  may  expose  the  savings 
association  to  greater  risk.''  There  is  no 
indication  that  Congress  was  c;oncerned 
about  tht'  risks  poscil  1)\  relationships 
with  companies  thai  do  not  meet  the 
definition  of  afhiiate  in  section  23A. 
Indeed,  the  statute  .ippears  to 
contemplate  that  OTS  would  use  ihe 
same  definitions  ol    i  ontrol  '  and 
"affiliate"  as  set  forth  in  sec  lion  23A 
and  Regulation  VV,'"  Accordingly,  to 


promote  consistency  and  equal 
treatment  of  insured  depository 
institutions  to  the  maximum  extent 
possible,  OTS  has  revised  the  final  rule 
to  use  Regulation  W  control  concepts. 

Certain  companies  will  no  longer  be 
considered  to  be  savings  association 
affiliates  under  the  revised  definitions 
in  the  final  rule.  OTS  may,  nonetheless, 
continue  to  treat  such  a  company  as  an 
affiliate  if  it  has  a  relationship  with  a 
savings  association  or  any  affiliate  of  the 
savings  association  such  that  covered 
transactions  by  the  savings  association 
with  the  company  may  be  affected  by 
the  relationship  to  the  detriment  of  the 
savings  association,  or  where  the 
company  presents  a  risk  to  the  safety 
and  soundness  of  the  savings 
association.' ' 

While  certain  companies  will  no 
longer  be  subject  to  the  full  range  of 
restrictions  and  prohibitions  under 
section  11  of  the  HOLA,  some 
restrictions  will  continue  to  apply.  For 
example,  transactions  between  a  savings 
association  and  a  non-affiliate  are 
subject  to  the  "market  terms"  standards 
under  section  23B.  if  an  affiliate  of  the 
savings  association  has  a  financial 
interest  in  the  non-affiliate.  Thus,  the 
market  terms  requirements  will 
continue  to  apply  to  these  entities. 

As  a  related  matter,  OTS  has 
identified  an  area  where  the  OTS 
control  rules  may  not  have  been  as 
rigorous  as  final  Regulation  W.  The 
definition  of  control  in  final  Regulation 
VV  includes  two  provisions,  not 
specifically  addressed  in  section  23A, 
which  discuss  the  treatment  of 
c:onv(;rtible  securities  and  nonvoting 
equity  securities. '-  While  the  OTS 
control  rules  address  similar  concepts, 
the  two  rules  are  not  identical.' '  As  a 


■'H  R  Rep  No.  101-122.  at  40«  (li*H9) 
'"Section  ll|a)|3)  slates:  Any  company  that 
would  be  an  afTiliate  (as  deflned  in  sections  23A 
and  23B  of  the  Federal  Re.serve  Act  1 12  U  S.C.  371c 
and  371c-li)  of  any  savings  association  if  such 


■>.iyjnf;s  association  weri^  a  member  hank  (as  sik  h 
term  is  defineii  in  such  .Aril  sh.ill  be  ilccmed  lo  In' 
an  affiliate  of  such  savui«s  association  for  purposes 
ul  (section  11(a)(1)  ntthe  llOl.AI 

' '  Final  rule  at  paragraph  (bl(:ii,  whii  h 
incorporates  12  CFR  22}.2(a)(12| 

-  12  CFR  223  3(g)(4lanii  (51. 

■  'Specifically,  Regulation  W  'Tcates  ,i  rebiittabli; 
presumplKiii  that  slates  "|a|  company  or 
shareholder  that  owns  or  controls  iiislrumenls 
iincludiug  oiJlions  or  warrants)  that  are  convertible 
or  exercisable,  al  the  option  of  the  liolder  or  owner. 
into  securities"  will  be  deemed  to  control  Ihe 
securities.  12  CAR  223  3(g|(4).  Options  or  warrants 
are  subiecl  to  the  ri-buttable  presumption  even 
though  Ihe  holder  may  not  exercise  Ihe  option  or 
warrant  immediately  (j7  FR  "bStid.  al  7f>5t)H  OT.S's 
comparable  provision  al  12  CFR  574  2(iill3) 
includes  convertible  securities  as  voting  ■Jtock 
w  here  the  holder  has    the  preponderanl  economic 
iisk  m  Ihe  underlying  voting  slock   " 

111  addition,  final  Regulation  \V  establishes  a 
rebuttable  presuiuplioii  that  control  includes 
owTiership  or  c:ontrol  ot  25  percent  or  more  of  a 
company's  "equity"  capital    12  CFR  223  3(g)(5),  The 
comparable  references  to  ownership  ot  equity 
capital  in  OT.S's  rules  either  (1)  Refer  lo  Ihe 
contribulum  of  more  than  25  percent  ot  the  c:apital 
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result,  certain  entities  could  have  been 
affiliates  imder  Regulation  W,  but  not 
affiliates  under  the  OTS  interim  final 
rules.  By  adopting  the  FRB's  definition 
of  control,  the  OTS  will  conform  its 
rules  regarding  the  treatment  of  these 
securities. 

Several  regulations  cross-reference  the 
definition  of  "affiliate"  at  §  563.41. 
These  rules  include:  12  CFR  560.93(a) 
(loans  to  one  borrower  restrictions); 
562.4  (regulatory  reporting  standards); 
and  563.142  (capital  distributions).  As  a 
result  of  changes  in  this  final  rule,  the 
coverage  of  these  other  rules  also  will 
change.''' 

2.  Financial  Subsidiaries 

Regulation  W  defines  affiliate  to 
include  a  fiucincial  subsidiary  of  a 
member  bank.  12  CFR  223.2(a)(8).  A 
financial  subsidiary  generally  is  any 
subsidiary  of  a  member  bank  that 
"engages,  directly  or  indirectly,  in  any 
activity  that  national  banks  are  not 
permitted  to  engage  in  directly  or  that 
is  conducted  on  terms  and  conditions 
that  differ  from  those  that  govern  the 
conduct  of  such  activity  by  national 
banks."  '^ 

In  the  preamble  to  the  interim  rule, 
OTS  addressed  whether  a  savings 
association  subsidiary  would  be 
considered  to  be  financial  subsidiary 
and,  thus,  an  affiliate  under  section  23A 
of  the  FRA.  OTS  concluded  that  there  is 
no  statutory  or  supervisory  basis  for 
applying  affiliate  restrictions  to  savings 
association  subsidiaries  by  classifying 
them  as  financial  subsidiaries.  The  one 
commenter  who  addressed  this  issue 
agreed  with  OTS's  conclusion  regarding 
financial  subsidiaries. 

For  the  reasons  stated  in  the  preamble 
to  the  interim  rule,  the  final  rule  at 
§  563.41(b)  continues  to  state  that 
savings  association  subsidiaries  do  not 
meet  the  statutory  definition  of  financial 
subsidiary.  As  a  result.  Regulation  W 
references  to  financial  subsidiaries  do 
not  apply. 


of  the  company  and,  thus,  address  only  direct 
purchases  from  an  issuer  rather  than  secondary 
market  purchases  (12  CFR  574.4(a)(2)(vi));  or  (2) 
require  the  contioUing  person  to  also  hold  at  least 
10  percent  of  any  class  of  voting  stock  or  25  percent 
any  class  of  stock  (12  CFR  574.4(b)(l)(i)  and  (ii), 
and  574.4(c)(2)). 

'*  The  definition  of  "subsidiary"  in  OTS's  loans 
to  insider  rule  at  12  CFR  563.43(d)  includes  cross- 
references  to  the  definitions  of  "control"  and 
'subsidiary'  in  12  CFR  563.41.  OTS  is  examining 
whether  it  should  revise  §  563.43(d)  to  more  closely 
follow  the  FRB's  loan's  to  insiders  rule  at  12  CFR 
part  215,  and  may  undertake  a  separate  rulemaking 
proposing  changes.  To  avoid  confusion  to  the 
industry  in  the  interim,  OTS  has  not  revised  the 
substance  of  this  definition. 

'5 12  CFR  223.3(p).  FRB  has  provided  several 
exceptions  to  this  definition. 


B.  Prohibition  of  Loans  and  Extensions 
of  Credit  to  Affiliates  Engaged  in  Non- 
Bank  Holding  Company  Activities 

As  noted  above,  section  11  of  the 
HOLA  applies  two  prohibitions  to  a 
savings  association's  transactions  with 
its  affiliates  in  addition  to  the  section 
23A  and  23B  limitations.  Commenters 
raised  several  issues  regarding  OTS's 
implementation  of  section  11(a)(1)(A)  of 
the  HOLA,  which  prohibits  a  savings 
association  from  making  a  loan  or  other 
extension  of  credit  to  an  affiliate  unless 
the  affiliate  is  engaged  only  in  activities 
that  a  bank  holding  company  may 
conduct. 

1 .  Reverse  Repurchase  Agreements 

The  interim  rule  retained  a  provision 
on  repurchase  agreements  that  was 
adopted  in  a  final  rule  published  August 
13,  1998  (63  FR  43292).  Specifically,  the 
interim  rule  states  that  a  purchase  of 
assets  that  is  subject  to  the  affiliate's 
agreement  to  repurchase  (reverse 
repurchase  agreement)  i*"  is  a  loan  or 
extension  of  credit  for  the  purposes  of 
the  section  11  loan  prohibition.  As  a 
result,  a  savings  association  may  not 
generally  enter  into  reverse  repurchase 
agreements  with  an  affiliate  that  engages 
in  non-bank  holding  company  activities. 
The  interim  rule  exempted  certain 
agreements  that  involve  United  States 
Treasury  securities  and  that  meet  other 
specified  requirements.  OTS  specifically 
requested  comment  whether  it  should 
retain  the  repurchase  agreement 
provisions. 

Both  commenters  responded  to  this 
request.  One  urged  OTS  to  delete  the 
repiuchase  agreement  prohibition.  The 
commenter  asserted  that  "loan  or 
extension  of  credit,"  as  used  in  section 
11  of  the  HOLA,  does  not  encompass 
reverse  repurchase  agreements.  At  a 
minimum,  both  commenters  urged  OTS 
to  retain  the  current  exemption  for 
transactions  in  United  States  Treasury 
securities. 

Upon  further  review,  OTS  has 
decided  to  delete  the  repurchase 
agreement  prohibition.  In  the  preamble 
to  the  1998  rule,  OTS  noted  that  section 
11  of  the  HOLA  does  not  define  'loan 
or  other  extension  of  credit,"  and  does 
not  compel  a  legal  conclusion  that 
purchases  of  assets  that  are  subject  to  an 
affiliate's  agreement  to  repurchase  are, 
or  are  not,  prohibited  by  statute. 

While  the  text  of  section  11  does  not 
"compel"  either  legal  conclusion,  upon 
further  review,  OTS  now  believes  that 


other  factors  strongly  suggest  that 
Congress  did  not  intend  for  such 
transactions  to  be  included  as  loans  or 
extensions  of  credit  under  this  section. 
OTS  has  two  bases  for  this  conclusion. 

First,  the  definition  of  "covered 
transaction"  in  section  23A  of  the  FRA 
treats  repurchase  agreements  as  asset 
purchases,  rather  than  as  loans  or 
extensions  of  credit.  Specifically, 
section  23A(b)(7)(C)  of  the  FRA'defines 
purchases  of  assets  to  include  "assets 
subject  to  an  agreement  to  repurchase" 
rather  than  a  loan  or  extension  of  credit 
under  section  23A(b)(7)(A).  Based  upon 
the  language  of  the  statute,  FRB  staff  has 
informally  indicated  that  it  considers 
reverse  repurchase  agreements  to  be 
purchases  of  assets  and  not  extensions 
of  credit.  ^^ 

Second,  the  legislative  history  of  the 
statutes  governing  thrift  transactions 
with  affiliates  reinforces  the  conclusion 
that  reverse  repurchase  agreements 
should  not  be  treated  as  loans  or 
extensions  of  credit  under  section 
11(a)(1)(A).  Before  the  Financial 
Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989,  Public  Law 
101-73  (FIRREA).  a  savings 
association's  transactions  with  affiliates 
were  governed  bv  section  408  of  the 
National  Housing  Act  (NHA).  12  U.S.C. 
1730a.  Under  section  408(p)  of  the 
NHA.  thrift  transactions  with  affiliates 
engaged  only  in  beink  holding  company 
activities  were  subject  to  sections  23A 
and  23B  of  the  FRA.  Section  408(d)  of 
the  NHA  addressed  transactions  with 
affiliates  engaged  in  non-bank  holding 
company  activities.  This  section 
specifically  prohibited  six  types  of 
transactions  and,  like  current  section 
23A,  listed  loans  and  extensions  of 
credit  separately  from  the  "piuchase  (of) 
securities  or  other  assets  or  obligations 
under  repurchase  agreement  from  any 
affiliate."  Compare  section  408(d)(3) 
with  (d)(4).  The  successor  statute 
addressing  transactions  with  affiliates 
engaged  in  non-bank  holding  company 
activities  at  section  11(a)(1)(A)  of  the 
HOLA,  however,  specifically  prohibits 
only  transactions  within  one  of  the 
original  six  categories — loans  and 
extensions  of  credit.  This  suggests  that 
Congress  did  not  intend  to  prohibit 
transactions  with  affiliates  that  engage 
in  non-bank  holding  companies 
activities  to  the  extent  that  the 
transactions  fell  within  one  of  the  other 
five  categories. 

The  1998  rule  on  repurchase 
agreements  treated  reverse  repurchase 


^^  A  sale  of  assets  subject  to  an  agreement  to 
repurchase  is  known  as  a  "reverse  repurchase 
agreement"  when  a  bank  or  thrift  is  the  purchaser 
of  the  assets.  See  M.  Stigum,  The  Repo  and  Reverse 
Markets  4  (1989). 


'"As  a  general  rule,  the  interim  rxile  applies  j11 
Regulation  W  definitions  to  the  additional  section 
1 1  prohibitions.  The  treatment  of  repurchase 
agreements  was  an  exception  to  this  general  rule. 
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agreements  as  loans  because  these 
transactions  bear  some  of  the  economic 
characteristics  of  a  loan.'"  However,  the 
typical  reverse  repurchase  agreement 
structured  in  conformity  with  general 
market  practices  has  economic 
attributes  that  distinguish  it  from  other 
loans  and  e.xtensions  of  credit.  For 
example,  such  agreements  typically 
involve  an  institution's  purchase  of  a 
security,  subject  to  an  agreement  by  the 
counterpartv  to  repurchase  the  same  or 
a  similar  security  at  a  fixed  price  at  a 
later  date.  In  these  transactions,  the 
■purchaser  "  of  the  securities  takes  title 
to  the  securities  and  can  trade,  sell  or 
pledge  the  se{:urity  during  the  term  of 
the  contract.  The  reverse  repurchase 
agreement  merely  imposes  a  contractual 
obligation  to  deliver  identical  securities 
on  the  settlement  date  set  by  the 
contract.  This  unique  feature  makes  it 
far  more  flexible  than  a  standard 
collateralized  loan,  where  the  lender 
cannot  obtain  access  to  the  collateral  in 
the  absence  of  a  default.'" 

OTS  may.  of  course,  impose 
additional  restrictions  on  transactions 
with  affiliates  under  section  n(aK4)  of 
the  HOLA  if  it  determines  that  the 
restriction  is  net:essar\'  to  protect  the 
safetv  and  soundness  of  savings 
associations.  OTS  believes  that  the 
quantitative  limits,  safety  and 
soundness  requirements,  and  low- 
quality  asset  prohibitions  contained  in 
section  23A,  and  the  arms-length 
requirements  in  section  23B  sufficiently 
address  the  safety  and  soundness 
concerns  raised  by  repurchase 
agreements.  To  the  extent  that  a 
particular  savings  association  may 
attempt  to  evade  the  lending  prohibition 
through  artful  restructuring  of  a 
prohibited  loan  as  a  reverse  repurchase 
agreement.  §  563.41(c)(1)  (discussed 
below)  provides  OTS  with  .sufficient 
authority  to  address  the  circumvention. 
Accordingly,  the  final  rule  treats  reverse 


"The  savings  association  transfers  funds  to  the 
affiliate,  expecting  to  be  repaid  when  the  company 
repurchases  the  assets  The  purchased  assets 
essentially  amount  to  collateral  because  the  sa\'ings 
association  is  required  to  return  the  assets  at  the 
time  of  repurchase  The  savings  as-sixiation  earns  a 
pre-detennined  amount  under  the  agreement  The 
principal  nsk  to  the  savings  association  and  the 
deposit  insurance  fund  is  credit  nsk — the 
possibilitv  that  the  affiliate  will  default  on  its 
obligation  to  make  the  repurchase  These  tvpes  nf 
agreements  are  generally  considered  to  be  the 
functional  equivalent  of  a  loan  5fp  amendments  to 
Federal  Fmancial  Institution  Examination  Counsel 
Policy  Statement  on  Repurchase  Agreements  uf 
Depository  Institutions  with  Securities  Dealers  ami 
Others  (FTIEC  Policv  Statement).  63  I-T<  6935  (Feb 
n,  1998) 

'■•In  addition,  the  banliruptcy  code  permits  the 
purchaser  under  the  agreement  to  liquidate 
secunties  without  being  sub)ect  to  an  automatic 
stay  or  similar  delay   lll'SC  362(b)(7) 


repurchase  agreements  as  purchases  of 
assets,  and  not  as  extensions  of  credit. 

2.  Attribution  of  Transactions  and 
Activities 

a  Third-party  Attribution  Rule 

Sections  23A(a)(2)  and  23B(a)(3)  of 
the  FR,^  require  a  member  bank  (and. 
thus,  a  savings  association)  to  treat  a 
transaction  with  anv  person  as  a 
transaction  with  an  affiliate  to  the  extent 
that  the  proceeds  are  used  for  the 
benefit  of.  or  transferred  to,  an 
affiliate.-"  The  text  of  section  11(a)(1)(A) 
(if  the  HOLA  does  not  specifv'  a  similar 
third  partv  attribution  retjuirement  for 
the  loan  prohibition,  and  OTS  has 
declined  to  infer  such  a  requirement.  To 
c:larifv  this  matttT.  the  interim  rule 
specifically  stated  that  a  loan  or 
extension  of  credit  to  a  third  party  is  not 
prohibited  under  sec:tion  11(a)(1)(A)  of 
the  HOLA  "merely  because  proceeds  of 
the  transaction  are  used  for  the  benefit 
of,  or  transferred  to.  an  affiliate.  " 
Interim  rule  at  «?  .563.41(c)(1). 

The  preamble  to  the  interim  rule 
noted  that  OTS  may.  nonetheless, 
attribute  a  loan  to  a  third  partv  to  an 
affiliate,  for  example,  where  a  savings 
association  attempts  to  circumvent  the 
loan  prohibition  through  sham 
transactions.-'  OTS  requested  comment 
whether  it  should  include  this 
additional  guidance  in  the  final  rule. 
One  commenter  responded  asserting 
that  further  guidance  was  not  needed. 

The  final  regulation  continues  to  state 
that  a  loan  or  extension  of  credit  to  a 
third  party  is  not  prohibited  under 
section  11(a)(1)(A)  merely  because 
proceeds  of  the  transaction  are  used  for 
the  benefit  of.  or  transferred  to.  an 
affiliate.  However,  OTS  is  concerned 
that  savings  associations  and  their 
affiliates  mav  misinterpret  this 
provision  and  incorrectly  conclude  that 
the  third  party  attribution  rule  will  not 
apply  to  the  loan  prohibition  under  any 
circumstances.  Accordingly,  OTS 
clarified  the  final  rule  to  state  that  OTS 
may  inform  the  savings  association  that 
a  particular  transaction  is  prohibited  if 
OTS  determines  that  the  transaction  is, 
in  substance,  a  loan  or  extension  of 
credit  to  an  affiliate  that  is  engaged  in 
non-bank  holding  company  activities,  or 
OTS  has  other  supervisory  concerns 
concerning  the  transaction.  OTS  will 
make  such  a  determination,  for 
example,  if  a  loan  is  a  prearranged  step 
in  a  series  of  transactions  designed  to 
channel  funds  to  an  affiliate  engaged  in 


non-bank  holding  company  activities,  or 
is  otherwise  designed  to  circumvent  the 
loan  prohibition.  If  OTS  determines  that 
a  particular  transaction  is  prohibited  it 
may  direct  the  savings  association  to 
divest  the  loan,  unwind  the  transaction, 
or  take  other  appropriate  action. 

b.  Attribution  of  Activities  Among 
Affiliates 

When  OTS  originally  issued  its 
transactions  with  affiliates  rule  in  1991. 
it  considered  whether  a  savings 
association  would  be  barred  from 
extending  credit  to  an  affiliate  that 
directly  engaged  only  in  activities 
permissible  for  a  bank  holding 
company,  but  the  affiliate  owned  or 
controlled  subsidiaries  engaged  in 
impermissible  activities.  OTS 
determined  that  activities  must  be 
attributed  from  a  subsidiary  to  a  parent 
affiliate  in  a  vertical  ownership  chain 
up  to,  but  not  including,  a  controlling 
holding  company  in  the  corporate 
structure.-^-  The  preamble  to  the  1991 
rule  suggests  that  this  attribution 
determination  was  intended  to  prevent 
savings  associations  from  evading  the 
section  11  loan  prohibition  by 
structuring  transactions  through 
"strawmen"  affiliates.' ' 

OTS  specifically  requested  comment 
whether  this  interpretation  should  be 
included  in  the  final  rule.  One 
commenter  urged  OTS  to  withdraw  the 
guidance. 

Upon  reconsideration,  OTS  has 
decided  to  withdraw  its  1991  guidance. 
Section  11  does  not  specifically  require 
the  attribution  of  activities  from 
affiliated  subsidiaries  to  their  parent 
companies  and,  in  the  absence  of 
information  suggesting  that  this 
interpretation  is  necessary  to  protect  the 
safety  and  soundness  of  savings 
associations,  OTS  is  disinclined  to 
interpret  section  11  in  a  way  that 
imposes  additional  burdens  on  savings 
associations.  Rather  than  unduly  restrict 
all  savings  associations,  OTS  believes 
that  it  can  best  address  attempts  at 
circumvention  on  a  case-by-case  basis. 
As  noted  above,  the  final  rule  states  that 
OTS  may  prohibit  a  transaction  if  it 
determines  that  the  transaction  is,  in 
substance,  a  loan  or  extension  of  credit 
to  an  affiliate  that  is  engaged  in  non- 
bank  holding  company  activities  or  OTS 
has  other  supervisory  concerns 
concerning  the  transaction.  Under  this 
provision,  OTS  will  prohibit  a  loan,  for 
example,  if  it  is  a  prearranged  step  in  a 


■"Regulation  VV  addresses  the  "third  party 
attribution  rule'  at  12  CKR  223  16  and  223.52(b| 

-■67  FR  77909.  at  77914  (Jp  OTS  Chief  Counsel 
(Dec  22.  1991)  and  Op  OTS  Chief  t:ounsel  (Mar. 
13.  1992) 


--  56  FR  34005.  at  34009.  See  also.  Op.  OTS  Chief 
Counsel  (Nov.  13,  1990)  Activities  of  a  parent  were 
not.  however,  attributed  downward  to  its 
subsidiaries. 

-  *  See  56  FR  34005.  at  34008.  (Discussion  of 
attribution  of  transactions). 
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series  of  transactions  designed  to  ■ 
channel  funds  to  an  affiliate  engaged  in 
non-bank  holding  company  activities,  or 
is  otherwise  designed  to  circiunvent  the 
loan  prohibition. 

C.  Other  Matters 

OTS  also  wishes  to  clarify  other 
guidance  contained  in  its  1991 
rulemaking.  In  the  preamble  to  the  1991 
final  rule,  OTS  considered  whether,  for 
the  purposes  of  calculating  a  savings 
association's  aggregate  amount  of 
covered  transactions  with  a  particular 
affiliate,  the  savings  association  must 
include  covered  transactions  with 
subsidiaries  of  the  affiliate.  To  prevent 
savings  associations  from  circiunventing 
the  10  percent  limit  imposed  under 
section  23A,  OTS  concluded  that 
attribution  of  transactions  was 
appropriate  and  necessary.  Accordingly, 
OTS  stated  that,  when  computing  the 
aggregate  amoimt  of  transactions  with  a 
particular  affiliate,  a  savings  association 
must  aggregate  the  amount  of  its 
covered  transactions  with  all 
subsidiaries  directly  or  indirectly 
controlled  by  the  affiliate.  OTS  did  not, 
however,  require  a  savings  association 
to  attribute  transactions  to  any  holding 
company  that  controls  the  savings 
association  or  to  attribute  transactions 
by  a  parent  downward  to  any 
subsidiary.^'* 

FRB  has  not  issued  similar  guidance 
regarding  the  attribution  of  transactions. 
To  the  contrary,  the  preamble  to  final 
Regulation  W  states  that  the  10  percent 
limit  would  prohibit  a  bank  from 
engaging  in  a  covered  transaction  with 
an  affiliate  only  when  the  aggregate 
amount  of  covered  transactions  between 
the  bank  and  that  affiliate  would  exceed 
10  percent  of  the  bank's  capital.  67  FR 
76560.  at  76572.  Nothing  in  section  11 
of  the  HOLA  requires  the  attribution  of 
transactions  among  affiliates.^s  OTS 
may  impose  additional  restrictions  on 
savings  associations  if  it  determines  that 
a  restriction  is  necessary  to  protect  the 
safety  and  soundness  of  savings 
associations.  However,  there  is  no 
reason  to  impose  additional  bm-dens  on 
savings  associations,  particularly  in 
light  of  other  safeguards  in  sections  23A 
and  23B,  including  the  overall  20 
percent  quantitative  limits,  qualitative 
restrictions,  and  other  supervisory  tools 
available  to  OTS.^e 


z"  56  FR  34005,  at  34008. 

-5  For  purposes  of  determining  whether  an 
institution  has  reached  the  10  and  20  percent 
quantitative  limits  on  covered  transactions, 
however,  the  covered  transactions  of  a  depository 
institution  and  its  non-affiliate  subsidiaries  are 
combined. 

'*'  OTS  has  received  a  few  inquiries  concerning 
the  continuing  validity  of  previously  issued  opinion 


Finally,  in  addition  to  the  changes 
discussed  above,  OTS  has  made 
technical  and  clarifying  changes  to  the 
interim  rule.  For  exeunple,  the  final  rule 
clarifies  that  a  savings  association  must 
comply  with  sections  23A  and  23B  of 
the  FRA  and  Regulation  W  "as  if  it  were 
a  member  bank,"  and  indicates  that 
most  references  to  the  FRB  or 
appropriate  bank  federal  banking  agency 
in  Regulation  W  should  be  read  to  refer 
only  to  OTS. 2^  The  latter  change 
clarifies  that  OTS,  rather  than  the  FRB, 
has  the  responsibility  for  administering 
and  enforcing  transaction  with  affiliates 
restrictions  with  respect  to  savings 
associations.  See  12  U.S.C.  1468(c). 

The  final  rule  also  clarifies  Regulation 
W's  definition  of  "well  capitalized," 
The  sole  use  of  this  definition  is  in  12 
CFR  223,41(d)(7),  which  states  that  a 
holding  company  and  all  of  its 
subsidiary  depository  institutions  must 
be  "well  capiteilized"  in  order  for  a 
member  bank  to  qualify  for  the  internal 
corporate  reorganization  transaction 
exception.  Section  223.3(kk)  states  that 
well  capitalized  has  the  same  meaning 
as  in  12  CFR  225.2,  which  prescribes 
various  capital  ratios  and  other  capital- 
related  requirements  for  bank  holding 
companies,  insured  depository 
institutions,  and  uninsured  depository 
institutions. 

This  requirement  is  not  meaningful 
for  many  savings  and  loan  holding 
companies.  Although  the  activities  of 
holding  companies  regulated  by  the  FRB 
have  expanded  since  GLBA,  some 
savings  and  loan  holding  companies 
currently  engage  in  a  much  broader 
range  of  activities.  Because  the  universe 
of  thrift  holding  companies  is  so 
diverse,  the  adequacy  of  holding 
company  capital  cannot  be  determined 
on  the  basis  of  a  one-size-fits-all 
numeric  formula  or  standard.  Instead, 
OTS  has  found  that  specified  capital 
ratios  can  be  simultaneously  too  lax  to 
support  the  activities  of  some  holding 
companies  and  too  restrictive  for  others. 
To  recognize  the  diversity  of  the  holding 
company  universe,  OTS  does  not 
impose  a  single  consolidated  or 
unconsolidated  numerical  capital 
requirement  or  ratio  applicable  to  all 


letters  on  transactions  with  affiliates  The  inquirers 
observed  that  some  of  this  guidance  may  be  invalid 
based  on  the  interpretations  announced  in  final 
Regulation  W.  OTS  will  continue  to  handle  these 
inquiries  on  a  case-by-case  basis  and  will  examine 
whether  other  appropriate  action  is  necessar\'.  In 
the  interim,  savings  associations  that  continue  to 
rely  on  these  prior  opinions  should  carefully  review 
whether  the  opinions  have  been  affected  by 
Regulation  W  or  this  final  rule,  and  should  consult 
with  OTS  if  they  have  any  questions. 

2' The  references  to  the  FRB  at  12  CFR 
223.2(a)(9)(iv),  223.3(h),  223.14(c)(4),  223.43.  and 
223.55  are  unchanged. 


holding  companies.  Rather,  its  analysis 
of  the  capital  adequacy  of  savings  and 
loan  holding  companies  is  a  case-by- 
case  process  that  reflects  the  overall  risk 
profile  of  the  organization. 

To  require  savings  associations  and 
their  holding  companies  to  engage  in  a 
burdensome  exercise  merely  to  comply 
with  specifications  designed  to  address 
a  more  homogenous  imiverse  of  holding 
companies,  would  serve  no  purpose. 
Rather,  such  a  requirement  would 
unduly  obstruct  some  savings 
associations'  ability  to  take  advantage  of 
the  corporate  reorganization  exception, 
contrary  to  the  stated  intent  of  the 
FRB.^**  In  addition,  other  savings  and 
loan  holding  companies  associations 
might  attempt  to  claim  the  exception, 
even  though  their  capital  would  be  less 
than  the  amount  OTS  believed 
necessary  to  support  their  higher  risk. 
Accordingly,  to  apply  the  internal 
corporate  reorganization  exception  to 
savings  associations  in  the  same  manner 
and  to  the  same  extent  as  to  member 
banks  OTS  has  clarified  the  "well 
capitalized"  definition  in  light  of  the 
purposes  of  the  exemption. 

The  stated  purpose  of  the  well 
capitalized  requirement  is  to  "prevent 
banking  companies  from  abusing  their 
banking  units  in  reorganization 
transactions"  ^s  by  ensuring  that 
holding  companies  engaging  in  such 
transactions  are  appropriately 
capitalized  and  remain  appropriately 
capitalized  following  the  transaction.  In 
light  of  the  diverse  activities  engaged  in 
by  savings  and  loan  holding  companies, 
OTS  believes  that  its  case-by-case 
capital  analysis  best  serves  this  goal. 
Accordingly,  the  final  rule  clarifies  that 
for  a  savings  and  loan  holding  company, 
well-capitalized  means  that  a  holding 
company  significantly  exceeds  OTS 
expectations  for  the  amount  of  capital 
needed  to  adequately  support  the 
holding  company's  risk  profile,  as 
determined  by  OTS  on  a  case-by-case 
basis.  OTS  emphasizes  that  this 
clarification  does  not  substitute  a 
relaxed  standard  for  savings 
associations  that  avail  themselves  of  the 
corporate  reorganization  exception. 
Rather,  the  clarification  is  intended  to 
apply  Regulation  W  meaningfully  to 
savings  associations  while 
simultaneously  recognizing  the 
differences  between  bank  and  savings 
and  loan  holding  companies  and  the 


^«67  FR  76560.  at  76562  fin   13  ("An  insured 
sa\'ings  association  •   *   *  may  take  advantage  of 
Regulation  W's  exemptions  as  if  it  were  a  member 
bank.') 

^»67  FR  76560,  at  76590. 
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goals  of  the  corporate  reorganization 
exemption.^" 

III.  Executive  Order  12866 

The  Director  of  OTS  has  determined 
that  this  rule  does  not  constitute  a 
"significant  regulatory  action"  for  the 
purposes  of  Executive  Order  12866. 

rV.  Regulatory  Flexibility  Act  Analysis 

The  Regulatory  Flexibility  Act  (RFA) 
does  not  apply  to  a  rule  for  which  an 
agency  is  not  required  to  publish  a 
notice  of  proposed  rulemaking.  5  U.S.C. 
603.  In  issuing  the  interim  rule.  OTS 
concluded,  for  good  causp,  that  it  was 
not  required  to  publish  a  notice  of 
proposed  rulemaidng  Accordingly,  the 
RFA  does  not  require  an  initial  or  final 
regulatory  flexibility  analysis 

Nonetheless,  OTS  considered  the 
likelv  impact  of  this  final  rule  on  small 
businesses  and  believes  that  the  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
OTS  has  had  comprehensive  regulatif)ns 
implementing  section  11  of  the  HOLA 
since  1991.  Today's  final  rule  updates 
these  provisions  to  incorporate 
Regulation  W.  interprets  Regulation  \V 
to  the  extent  necessary  to  apply  the  FRB 
rule  to  savings  associations,  clarifies  the 
relationship  between  section  11(a)(1)  of 
the  HOLA  and  Regulation  VV,  and  sets 
out  the  additional  restrictions  imposed 
under  section  11(a)(4)  of  the  HOLA.  In 
light  of  these  preexisting  rules.  OTS 
does  not  believe  that  the  final  rule  will 
significantly  increase  the  applicable 
burdens  for  small  or  large  savings 
associations.  Accordingly,  d  regulatory 
fiexibility  analysis  is  not  required 

V.  Unfunded  Mandates  Act  of  1995 

The  Unfunded  Mandates  Reform  Act 
of  1995.  Public  Law  104-4  (Unfunded 
Mandates  Act)  applies  only  when  an 
agency  is  required  to  issue  a  notice  of 
proposed  rulemaking  or  issues  a  final 
rule  for  which  a  notici'  of  proposed 
rulemaking  was  published.  2  U.S.C. 
1532.  .\s  noted  above,  OTS  determined 
that  a  notice  of  proposed  rulemakin^^ 
was  not  required  for  the  interim  final 
rule.  Accordingly.  OTS  concluded  that 
the  Unfunded  Mandates  Act  does  nut 
require  an  analysis  of  this  final  rule 

Nonetheless.  OTS  has  considered  the 
impact  of  the  final  rule  under  the 


'"OT.S  IS  awrtip  ihdl  ihe  HKB  ^i.sn  ilfrmed  well 
capitalized  with  respect  tii  a    hnhlim;  •  umpanv  that 
IS  not  a  bank  holding  companv    bv  reterence  to  the 
capital  requirements  at  ^  225  2   By  its  own  terms. 
Regulation  VV  applies  nnlv  to  member  banks  67  FR 
~6560.  at  "6561    A  holdintj  companv  that  is  not  a 
bank  holding  companv  would  include,  for  example, 
holding  companies  of  CX!(:-(, bartered  credit  cird 
companies  nr  trust  companies- 


Unfunded  Mandates  Act  and  has 
concluded  that  the  final  rule  will  not 
result  in  expenditures  by  state,  local,  or 
tribal  governments  or  by  the  private 
.sector  of  $100  million  or  more,  OTS  has 
had  comprehensive  regulations 
implementing  section  11  of  the  HOL^^ 
since  1991,  Today's  final  rule  merely 
updates  these  provisions  to  incorporate 
Regulation  W.  interprets  Regulation  W 
to  the  extent  necessary  to  apply  the  FRB 
rule  to  savings  associations,  interprets 
Regulation  W  to  the  extent  necessary  to 
apply  the  FRB  rule  to  savings 
associations,  clarifies  the  relationship 
between  section  11(a)(1)  of  the  HOLA 
and  Regulation  W.  and  sets  out  the 
additional  restrictions  imposed  under 
section  11(a)(4)  of  the  HOLA.  In  light  of 
these  preexisting  rules,  OTS  does  not 
believe  that  the  final  rule  will 
significantly  increase  the  applicable 
burdens  for  savings  associations  and 
will  not  result  in  increased  expenditures 
by  these  instifutitms.  Accordingly,  OTS 
did  not  prepare  a  budgetary  impact 
statement  or  specifically  address  the 
ri^ulatorv  alternatives  considered. 

VI.  Effective  Date 

Under  12  U.S.C.  4H02(b),  final  rules 
that  impose  additional  reporting, 
disclosure,  or  other  new  requirements 
on  insured  depository  institutions  must 
take  efft^ct  on  the  first  day  of  a  calendar 
quarter  that  begins  on  or  after  the  date 
of  publication.  The  Administrative 
Procedure  Act  (5  U.S.C.  553{d)(APA) 
provides  that  a  final  rule  cannot  be 
made  effective  less  than  30  days  after  its 
publication.  Together,  these  two  statutes 
would  require  OTS  to  establish  a 
[anuarv  1,  2004  effective  date  for  this 
final  rule. 

Both  statutes,  however,  permit  the 
OTS  to  find  good  cause  for  establishing 
an  t!arlicr  effective  da'e.  Today's  rule 
changes  generally  relieve  burdens  or 
recognize  exceptions  to  recjuirements 
imposed  under  the  interim  final  rule. 
For  example,  the  final  rule  revises 
OTS's  definition  of  control,  generally 
n.irrtiwing  the  definition  of  affiliate; 
reniiivcs  repun.hasf  agret-ments  from 
the  scope  of  the  section  11  loan 
prohibition;  and  clarifies  previously 
issued  guidanc  t'  f)ii  the  attribution  of 
dcti\ities  and  the  calculation  (,f 
quantitative  limits.  While  the  final  rule 
applies  slightly  broader  presumptions  of 
control  for  convertible  securities  and 
nonvoting  eijuity  s(K:urities  and,  thus, 
expands  the  definition  of  affiliate  in 
these  areas.  OT.S  believes  that  this 
change  should  have  only  a  marginal 
impact  on  the  regulatory  burdens 
imposed  on  savings  associations  as  a 


whole.  Accordingly,  OTS  finds  good 
cause  not  to  delay  making  this  rule 
effective  until  the  calendar  quarter 
beginning  January  1,  2004. 

On  the  other  hand,  institutions  will 
need  some  time  to  understand  and 
adapt  to  the  revised  final  rule. 
Consistent  with  the  requirements  of  the 
APA,  OTS  believes  that  it  is  appropriate 
to  delay  the  effective  date  of  this  rule  for 
at  least  30  days  from  publication.  The 
effective  date  of  this  rule  will  be 
November  6,  2003. 

VII.  Paperwork  Reduction  Act  of  1995 

The  information  collection 
requirements  in  the  OTS  rules  were 
previously  approved  under  OMB 
control  number  1550-0078.  The  final 
rule  incorporates  these  requirements  at 
§  563.41(c)(3)  and  (4),  and  does  not 
make  any  changes  that  materially  affect 
the  overall  burden  of  compliance. 

List  of  Subjects 

12  CFR  Part  559 

Reporting  and  recordkeeping 
requirements.  Savings  associations, 
.Subsidiaries, 

12  CFR  Part  562 

Accounting,  Reporting  and 
recordkeeping  requirements,  Savings 
associations. 

12  CFR  Part  563 

Accounting,  Advertising,  Crime, 
Currency,  Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
associations.  Securities,  Surety  bonds. 

■  Accordingly,  the  Office  of  Thrift 
Supervision  adopts  as  final  the  interim 
rule  published  on  December  20,  2002  at 
67  FR  77909.  amending  parts  559,  562, 
and  563  in  Title  12.  Chapter  V,  Code  of 
Federal  Regulations,  with  the  following 
changes; 

PART  559— SUBORDINATE 
ORGANIZATIONS 

■  1 .  The  authority  citation  for  part  559 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462.  1462a,  1463. 

1464.  1828, 

■  2.  Amend  §  559.3  by  revising 
paragraph  (I)  to  read  as  follows: 

§  559.3    What  are  the  characteristics  of, 
and  what  requirements  apply  to, 
subordinate  organizations  of  Federal 
savings  associations? 
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Operating  subsidiary 


Service  corporation 


(I)  How  do  the  transactions 
with  affiliates  (TWA)  regu- 
lations (§  563.41  of  this 
chapter)  apply? 


(1)  Section  563.41  of  this  chapter  explains  how  TWA 
applies.  Generally,  an  operating  sutisidiary  is  not  an 
affiliate,  unless  it  is  a  depository  institution;  is  directly 
controlled  by  another  affiliate  of  the  savings  associa- 
tion or  by  sfiareholders  that  control  the  savings  asso- 
ciation; or  is  an  employee  stock  option  plan,  trust,  or 
similar  organization  that  exists  for  the  benefit  of 
shareholders,  partners,  memt)ers,  or  employees  of 
the  savings  association  or  an  affiliate.  A  non-affiliate 
operating  subsidiary  is  treated  as  a  part  of  the  sav- 
ings association  and  its  transactions  with  affiliates  of 
the  savings  association  are  aggregated  with  those  of 
the  savings  association. 


(2)  Section  563.41  of  this  chapter  explains  how  TWA 
applies.  Generally,  a  service  corporation  is  net  an  af- 
filiate, unless  it  Is  a  depository  institution;  is  directly 
controlled  by  another  affiliate  of  tfie  savings  associa- 
tion or  by  shareholders  that  control  tfie  savings  asso- 
ciation; or  is  an  employee  stock  option  plan,  tmst,  or 
similar  organization  that  exists  for  the  benefit  of 
shareholders,  partners,  members,  or  emptoyees  of 
the  savings  eissociation  or  an  affiliate.  If  a  savings 
association  directly  or  Indirectly  controls  a  service 
corporation  and  the  servrce  corporatk>n  is  not  other- 
wise an  affiliate  under  §563.41  of  this  chapter,  the 
service  corporation  is  treated  as  a  part  of  tfie  savings 
association  and  its  transactions  with  affiliates  of  tfte 
savings  association  are  aggregated  with  those  of  the 
savings  association. 


PART  563— SAVINGS 
ASSOCIATIONS— OPERATIONS 

■  3.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  375b.  1462,  1462a, 
1463,  1464,  1467a.  1468,  1817. 1820.  1828, 
18310.  3806:  42  U.S.C.  4106. 

■  4.  Revise  §  563.41  to  read  as  follows: 

§  563.41    Transactions  with  affliiatM. 

(a)  Scope.  (1)  This  section  implements 
section  11(a)  of  the  Home  Owners'  Loan 
Act  (12  U.S.C.  1468(a)).  Section  11(a) 
applies  sections  23A  and  23B  of  the 
FRA  (12  U.S.C.  371c  and  371cl)  to  every 
savings  association  in  the  same  manner 


and  to  the  same  extent  as  if  the  — 

association  were  a  member  bank; 
prohibits  certain  types  of  transactions 
with  affiliates;  and  authorizes  OTS  to 
impose  additional  restrictions  on  a 
savings  association's  transactions  with 
affiliates. 

(2)  For  the  purposes  of  this  section, 
"savings  association"  is  defined  at 
section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813),  and  also 
includes  any  savings  bank  or  any 
cooperative  bank  that  is  a  savings 
association  under  12  U.S.C.  1467a(l).  A 
non-affiliate  subsidiary  of  a  savings 
association  as  described  in  paragraph 


(b)(ll)  of  this  section  is  treated  as  part 
of  the  savings  association. 

(b)  Sections  23 A  and  23B  of  the  FRA/ 
Regulation  W.  A  savings  association 
must  comply  with  sections  23 A  and  23B 
of  the  Federal  Reserve  Act  and  the 
implementing  regulations  at  12  CFR  part 
223  (Regulation  W)  as  if  it  were  a 
member  bank,  except  as  described  in  the 
following  chart.  In  addition,  a  savings 
association  should  read  all  references  to 
"the  Board"  or  "appropriate  federal 
banking  agency"  to  refer  only  to  "OTS," 
except  for  references  at  12  CFR 
223.2(a)(9)(iv).  223.3(h),  223.14(c)(4), 
223.43,  and  223.55. 


Provision  of  Regulation  W 


Application 


(1)  12  CFR  223.1— Authority,  purpose,  and  scope  

(2)  12  CFR  223.2(a)(8)— "Affiliate"  includes  a  financial  subsidiary 


(3)  12  CFR  223.2(a)(i  2)— Determination  that  "affiliate"  includes  other 
types  of  companies. 

(4)  12  CFR  223.2(b)(1)(ii)— "Affiliate"  includes  a  subsidiary  that  is  a  fi- 
nancial subsidiary. 

(5)  12  CFR  223.3(d)— Definition  of  "capital  stock  and  surplus."  

(6)  12  CFR  223.3(h)(1) — Section  23A  covered  transactions  include  an 
extension  of  credit  to  the  affiliate. 


(7)  12  CFR  223.3(h)(2)— Section  23A  covered  transactions  include  a 
purchase  of  or  Investment  in  securities  issued  by  an  affiliate. 

(8)  12  CFR  223.3(k)— Definition  of  "depository  Institution."  

(9)  12  CFR  223.3(p) — Definition  of  "financial  subsidiary."  

(10)  12  CFR  223.3(w)— Definition  of  "member  bank."  


Does  not  apply.  Section  563.41(a)  addresses  these  matters. 

Does  not  apply.  Savings  association  subsidiaries  do  not  meet  the  stat- 
utory definition  of  financial  subsidiary. 

Read  to  include  the  following  statement:  "Affiliate  also  Includes  any 
company  that  OTS  determines,  by  order  or  regulation,  to  present  a 
risk  to  the  safety  and  soundness  of  the  savings  association." 

Does  not  apply.  Savings  association  subsldlanes  do  not  meet  the  stat- 
utory definition  of  financial  subsidiary. 

Does  not  apply.  Capital  stock  and  surplus  means  "unimpaired  capital 
and  unimpaired  surplus,"  as  defined  in  12  CFR  560.93(b)(11). 

Read  to  incorporate  §563.41  (c)(1),  which  prohibits  loans  or  extensions 
of  credit  to  an  affiliate,  unless  the  affiliate  is  engaged  only  in  the  ac- 
tivities described  at  12  U.S.C.  1467a(c)(2)(F)(i),  as  defined  in 
§  584.2-2  of  this  chapter. 

Read  to  incorporate  §563.41  (c)(2),  which  prohibits  purchases  and  in- 
vestments in  securities  issued  by  an  affiliate,  other  than  with  respect 
to  shares  of  a  subsidiary. 

Read  to  include  the  following  statement:  "For  the  purposes  of  this  defi- 
nition, a  non-affiliate  subsidiary  of  a  savings  association  is  treated  as 
part  of  the  depository  institution." 

Does  not  apply.  Savings  association  subsidiaries  do  not  meet  the  stat- 
utory definition  of  financial  subsidiary. 

Read  to  include  the  following  statement:  "Member  bank  also  includes  a 
savings  association.  For  purposes  of  this  definition,  a  non-affiliate 
subsidiary  of  a  savings  association  is  treated  as  part  of  the  savings 
association." 


'-* 
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Provision  of  Regulation  W 


Application 


(11)  12  CFR  223.3(aa) — Definition  of    operating  subsidiary."  


(12)  12  CFR  223  3(11)— Definition  of    subsidiary 


(13)  12  CFR  223  3(kk)— Definition  of  "well  capitalized.' 


(14)  12  CFR  223  31 — Application  of  section  23A  to  an  acquisition  of  an 
affiliate  that  becomes  an  operating  subsidiary 

(15)  12  CFR  223  32— Rules  that  apply  to  financial  subsidianes  of  a 
bank 

(16)  12  CFR  223  42(f)(2)— Exemption  for  purcfiasing  certain  market- 
able securities 

(17)  12  CFR  223  42(g)(2) — Exemption  for  purct'.asing  municipal  secun- 
ties 

(18)  12  CFR  223  61— Application   of  sections  23A   and  23B  to   US 
branches  ar>d  agencies  of  foreign  banks 


Does  not  apply  Other  OTS  regulations  include  a  conflicting  definition 
of  this  same  term.  Instead,  OTS  uses  the  phrase  "non-affiliate  sub- 
sidiary '  A  non-affiliate  subsidiary  is  a  subsidiary  of  a  savings  asso- 
ciation other  than  a  subsidiary  descnbed  at  12  CFR  223.2(b)(1)(i), 
(iii)  through  (v). 

Read  to  include  the  following  statement:  "A  subsidiary  of  a  savings  as- 
sociation means  a  company  that  is  controlled  by  the  savings  asso- 
ciation ■' 

Read  to  include  the  following  statement:  "For  a  savings  and  loan  hold- 
ing company,  however,  well-capitalized  means  that  the  holding  com- 
pany significantly  exceeds  OTS  expectations  for  the  amount  of  cap- 
ital needed  to  adequately  support  the  holding  company's  risk  profile, 
as  detemiined  by  OTS  on  a  case-by-case  basis." 

Read  to  refer  to  "a  non-affiliate  subsidiary"  instead  of  "operating  sub- 
sidiary ' 

Does  not  apply  Savings  association  subsidianes  do  not  meet  the  stat- 
utory definition  of  finarKial  subsidiary. 

Read  to  refer  to  Thrift  Financial  Report"  instead  of  "Call  Report."  Ref- 
erences to  "state  member  bank"  are  unchanged. 

Read  to  refer  to  "Thnft  Financial  Report"  instead  of  "Call  Report."  Ref- 
erences to    state  member  bank"  are  unchanged. 

Does  not  apply  to  savings  associations  or  their  subsidiaries. 


(cl  Additional  prnhlhitmns  and 
rf'Stnctinns.  A  sa\int;s  d.ssociatujn  must 
complv  with  the  atldituindl  prohibitions 
and  rt'.striction.'i  in  this  paragraph 
Except  as  duscnbetl  in  paragraph  (b)  of 
this  section,  the  definitions  in  12  CFR 
part  223  applv  to  these  additional 
prohibitions  and  restric  tions. 

( 1 )  LfHins  and  extensions  of  Credit,  (i) 
A  savings  association  may  not  make  a 
loan  nr  other  e.xtension  of  credit  to  an 
affiliate,  unless  th"  affiliate  is  soleK 
engaged  in  the  activities  describf'd  at  IJ 
U.S.C.  1467a(c)(2){F){i).  as  defined  in 

^  584.2-2  of  this  chapter   .-\  loan  or 
extension  of  credit  to  a  third  part\  i->  not 
prohibited  merelv  because  proceeds  of 
the  transaction  are  used  for  the  benefit 
of.  or  are  transferred  to,  an  affiliate 

(ii)  If  OTS  determines  that  a  partu  ular 
transaction  is,  in  substance,  a  loan  or 
extension  of  credit  to  an  affiliate  that  is 
engaged  in  activities  nther  than  those 
described  at  12  IS  C    14h7a(c){2)(F){i). 
as  defined  in  i^  584  2-2  of  this  chapter, 
or  (ITS  has  other  supervisors  concerns 
concerning  the  transai  tion,  (JTS  mav 
inform  the  savings  association  that  the 
transaction  is  prohibited  under  this 
paragraph  (c)(1),  and  require  the  savings 
association  to  divest  the  loan,  unwind 
the  transaction,  or  take  other 
appropriate  action. 

(2)  Purchases  or  investments  in 
securities  A  savings  association  mav 
not  purchase  or  invest  in  securities 
issued  by  any  affiliate  other  than  with 
respect  to  shares  of  a  subsidiar\    For  the 
purposes  of  this  paragraph  (c)(2), 
subsidiary  includes  a  bank  and  a 
savings  association. 

(3)  Recordkeeping  A  savings 
association  must  make  and  retain 


records  that  reflect,  in  reasonable  detail, 
all  transactions  between  the  savings 
association  and  its  affiliates  and  anv 
other  persim  to  the  extent  that  the 
proi  eeds  of  a  transai  tion  .ire  used  for 
the  benefit  nf,  nr  transferreti  to.  an 
affiliate.  .\t  ,i  minimum,  these  records 
must: 

(i)  Identifv  the  affiliate: 

(ii)  Sp"(  ify  the  dollar  amount  of  the 
transaction  and  demonstrate  that  this 
amount  is  within  the  quantitative  limits 
III  12  CFK  22,M  1  and  22, i  12.  or  that  the 
transaction  is  not  sub|e(  t  to  those  limits: 

(iii)  Indicate  u  hether  tlie  transaction 
involves  a  lou-ijuality  asset: 

(iv)  Identifv  the  tvpe  and  amount  of 
anv  ( ollateral  iiuohed  in  the 
transaction  and  demonstrate  that  this 
(ollateral  meets  the  reejuirements  in  12 
CFK  22.1  14  or  that  the  transaction  is  not 
subject  to  those  requirements; 

(v)  Demonstrate  that  the  transai  tion 
complies  with  12  (T'R  {lart  22A.  subpart 
F  Mr  that  the  transaction  is  not  subject 
ti I  thiisf  re(juirements. 

(vi)  Demonstrate  th<it  all  loans  and 
extensions  of  (  redit  to  affiliates  complv 
with  paragraph  ((  ){1)  of  this  section;  and 

(vii)  I3e  readilv  ai  cessible  for 
examination  <ind  supervisors  purposes. 

(4)  Notice  requirement  (i)  (ITS  may 
require  a  savings  assot:iation  to  notifv 
the  ageiicv  before  the  savings 
assoc  iation  mav  engage  in  a  transaction 
with  an  affiliate  or  a  subsiiliary  (other 
than  exempt  transactions  under  12  CFR 
part  22  0   OTS  m.iv  impose  this 
reuuirement  if 

(A)  The  savings  association  is  in 
troubled  condition  as  defined  at 

§  5ti3.555  of  this  part: 

(B)  The  savings  association  does  not 
meet  its  regulatory  capital  requirements; 


(C)  The  savings  association 
commenced  de  novo  operations  within 
the  past  two  years: 

(D)  CJTS  approved  an  application  or 
notice  under  12  CFR  part  574  involving 
the  savings  assoc:iation  or  its  holding 
company  within  the  past  two  years; 

(E)  The  savings  association  entered 
into  a  f:onsent  to  merge  or  a  supervisory 
agreement  within  the  past  two  vears:  or 

(F)  OTS  or  another  banking  agencv 
initiated  a  formal  enforcement 
proceeding  against  the  savings 
association  and  the  proceeding  is 
pending. 

(ii)  OTS  must  notify  the  savings 
association  in  writing  that  it  has 
imposed  the  notice  requirement  and 
must  identif\'  the  circumstance  listed  in 
paragraph  (c)(4)(i)  nf  this  section  that 
supports  the  imposition  of  the  notice 
reciuirement. 

(^iii)  If  OTS  has  imposed  the  notice 
requirement  under  this  paragraph,  a 
savings  association  must  provide  a 
written  notice  to  OTS  at  least  30  days 
before  the  savings  association  may  enter 
into  a  transaction  with  an  affiliate  or  a 
subsidiarv.  The  written  notice  must 
include  a  full  description  of  the 
transaction.  If  OTS  does  not  object 
during  the  30-day  period,  the  savings 
association  may  proceed  with  the 
proposed  transaction. 
■  5.  Amend  §  563.43  by  revising 
paragraphs  (d)  and  (e)  to  read  as  follows: 

§  563.43    Loans  by  savings  associations  to 
their  executive  officers,  directors,  and 
principal  shareholders. 

«         *         *         *         * 

(d)  The  term  subsidiary  includes  a 
savings  association  that  is  controlled  by 
a  company  (including  for  this  purpose 
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an  insured  depository  institution)  that  is 
a  savings  and  loan  holding  company.  A 
company  has  control  over  a  saving 
association  if  it:  directly  or  indirectly,  or 
acting  through  one  or  more  other 
persons  owns,  controls,  or  has  the 
power  to  vote  25  percent  or  more  of  any 
class  of  voting  securities;  or  would  be 
deemed  to  control  the  company  imder 
§  574.4(a)  of  this  chapter  or  presumed  to 
control  the  company  imder  §  574.4(b)  of 
this  chapter,  and  in  the  latter  case, 
control  has  not  been  rebutted. 
Notwithstanding  any  other  provision  of 
this  section,  no  company  shall  be 
deemed  to  own  or  control  another  by 
virtue  of  its  ownership  or  control  of 
shares  in  a  fiduciary  capacity.  When 
used  to  refer  to  a  subsidiary  of  a  savings 
association,  the  term  subsidiary  means  a 
"subsidiary"  that  is  controlled  by  the 
savings  association  within  the  meaning 
of  12  CFR  part  574  of  this  chapter. 

(e)  References  to  the  Reserve  Bank  or 
the  Comptroller  shall  be  deemed  to 
include  the  Director  of  OTS;  and 
***** 

Dated;  September  29,  2003. 

By  the  Office  of  Thrift  Supervision. 
James  E.  Gilleran, 
Director. 
(FR  Doc.  03-25217  Filed  10-6-03;  8:45  am] 

BILUNG  CODE  6720-01-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1000 

Statement  of  Organization  and 
Functions 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Consumer  Product  Safety 
Commission  is  amending  its  statement 
of  organization  and  functions  to  reflect 
the  transfer  of  the  National  Injury 
Information  Clearinghouse  from  the 
Directorate  for  Epidemiology  to  the 
Office  of  the  Secretary. 
EFFECTIVE  DATE:  October  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Lemberg,  Office  of  the  General 
Counsel,  Consiuner  Product  Safety 
Commission,  Washington,  DC  20207, 
telephone  (301)  504-7630,  email 
slemberg@cpsc.gov. 

SUPPLEMENTARY  INFORMATION:  The 

reference  to  the  Clearinghouse  in 
section  1000.27,  Directorate  for 
Epidemiology,  is  being  moved  to  section 
1000.16,  Office  of  the  Secretary. 
Since  this  rule  relates  solely  to 
internal  agency  management,  pursuant 


to  5  U.S.C.  553(b)  notice  and  other 
public  procediUBS  are  not  required  and 
it  is  effective  immediately  upon 
publication  in  the  Federal  Register. 
Further,  this  action  is  not  a  rule  as 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  and,  thus,  is 
exempt  from  the  provisions  of  the  Act. 

List  of  Subjects  in  16  CFR  Part  1000 

Organization  and  fimctions 
(government  agencies). 

■  Accordingly,  part  1000  is  amended  as 
follows: 

PART  1000— [AMENDED] 

■  1.  The  authority  citation  for  part  1000 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a). 
§1000.27    [Amended] 

■  2.  In  §  1000.27,  remove  the  last 
sentence. 

§1000.16    [Amended] 

■  3.  In  §  1000.16,  add  at  the  end  the 
sentence  "It  administers  the  National 
Injury  Information  Clearinghouse." 

Dated:  September  30,  2003. 
Todd  A.  Stevenson, 

Secretary,  Consumer  Product  Safety 

Commission. 

[FR  Doc.  03-25297  Filed  10-6-03;  8:45  am) 

BILUNG  CODE  633S-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  172 
[Docket  No.  1987F-0179] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Oiestra;  Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  August  5,  2003  (68  FR 
46403).  The  document  denied  the 
requests  for  a  hearing  and  response  to 
objections  it  has  received  on  the  final 
rule  that  amended  the  food  additive 
regulations  to  provide  for  the  safe  use  of 
sucrose  esterified  with  medium  and 
long  chain  fatty  acids  (oiestra)  as  a 
replacement  for  fats  and  oils  in  savor\' 
snacks.  The  document  was  published 
with  inadvertent  errors.  This  document 
corrects  those  errors. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Ditto,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-255),  Food  and 
Drug  Administration,  5100  Paint  Branch 
Pkvi^.,  College  Park,  MD  20740,  202- 
418-3102. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
03-19509,  appearing  on  page  46403  in 
the  Federal  Register  of  Tuesday,  August 
5,  2003,  the  following  corrections  are 
made: 

1.  On  page  46408,  in  the  second 
column,  under  the  heading  "D. 
Adequacy  of  Olestra's  Label 
Statement  ^^"  the  first  sentence  is 
corrected  to  read  "In  its  fifth  objection 
and  request  for  a  hearing,  CSPl 
challenges  the  label  statement  required 
by  the  1996  final  rule,  claiming  that  it 
is  not  sufficient  to  protect  the  public 
from  adverse  effects  associated  with 
consumption  of  oiestra." 

2.  On  page  46408,  in  the  third 
column,  under  the  heading  "E.  Alleged 
Procedural  Problems  in  the  Oiestra 
Proceeding"  the  first  sentence  is 
corrected  to  read  "In  its  sixth  objection 
and  hearing  request,  CSPI  claims  that 
there  were  a  number  of  problems  with 
the  procedures  utilized  by  FDA  to  reach 
a  decision  about  the  safety  of  oiestra." 

3.  On  page  46408,  in  the  third 
column,  under  heading  "E.  Alleged 
Procedural  Problems  in  the  Oiestra 
Proceeding"  the  second  to  the  last 
sentence  on  that  page  is  corrected  to 
read  "As  in  the  case  with  its  fifth 
objection  and  hearing  request.  CSPI 
specifically  identifies  no  factual  issue 
vmderlying  any  of  its  six  procedural 
complaints." 

Dated:  September  30,  2003. 
Jefifrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-25198  Filed  10-6-03;  8:45  am] 

BILUNG  CODE  41G0-01-S 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Parts  1300, 1309.  and  1310 
[Docket  No.  DEA-210F] 
RIN1117-AA69 

implementation  of  the 
Methamphetamine  Anti-Proiiferation 
Act;  Thresholds  fOr  Retailers  and  for 
Distributors  Required  To  Submit  Mail 
Order  Reports;  Changes  to  Mail  Order 
Reporting  Requirements 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Final  rule. 
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SUMMARY:  This  regulation  implements 
the  new  threshold  requirements  anri 
mail  order  reporting  requirements  of  the 
Methamphetamine  Anti-F^roliferation 
Aft  of  2000  (MAPA).  which  was  enacted 
on  October  17.  2000.  DEA  is  amending 
its  regulations  to  reduce  the  thresholds 
for  pseudoephedrine  and 
phf'nvlpropanolamint'  fur  retail 
di.-tnbutors  and  for  distributors  required 
to  submit  mail  order  reports  Also.  DMA 
is  amending  its  regulations  to  require 
mail  nrder  report.s  for  certain  export 
transactions   DFA  is  i ndifving 
exemptions  from  the  mail  order 
reporting  re(juirements  for  certain 
distributions  to  nonregulated  persons 
and  certain  export  transactions.  This 
rule  is  consistent  with  the  intent  of 
,M.-\P.-\  to  prevent  the  diversion  of  drug 
products  to  the  clandestine  manufacture 
of  methamphetamine  and  amphetamine. 
and  simultaneouslv  reduce  the  industr\ 
reporting  burden 

EFFECTIVE  DATE:  November  H.  200,3 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  M.  Ciood.  f^hief,  Liaison  and 
Policv  Section.  Office  of  Duersion 
("ontrol.  Drug  Enforcement 
.Administration.  VVashinston.  DC  20537, 
Telephone  (202)  307-72M7 
SUPPLEMENTARY  INFORMATION: 

What  Is  DEA's  Legal  Authorit\'  for  This 
Rule? 

DEA  implements  the  CkmtroUed 
.Substances  Act  (21  U.S.C.  801-971).  as 
amended  bv  the  Themic  al  Diversion  and 
Trafficking  Act.  the  Domestic  Chemical 
Diversion  Control  .Act.  the 
Comprehensive  Methamphetamine 
C'ontrol  Act.  and  the  recent 
Methamphetamine  .Ant i- Proliferation 
Act  iPuh.  L.  10t>-310.  114  Stat.  1101), 
amcDUg  others.  DEA  publishes  the 
implementing  regulations  for  these 
statutes  in  title  2  1  of  the  Code  of  Federal 
Regulations  (21  CFR)  parts  1300  to  end. 
The  regulations  are  designed  to  prevent 
the  diversion  of  c:ontrolled  substances 
and  listed  chemicals  to  illegal  purposes. 

M.AP.A,  which  IS  part  of  the  Children's 
Health  Act  of  2000.  amends  the 
C'nntroUed  Substant  es  Act  (CSA)  to 
redu(  e  the  retail  and  mail  order 
thresholds  for  pseudoephedrine  and 
phenvlpropannlamine  iPPA).  to  include 
f  ertdin  export  transactions  under  the 
mail  order  reporting  requirement,  and  to 
provide  certain  exemptions  from  the 
mail  order  reporting  requirement.  This 
rule  implements  the  Clongressional 
mandate  of  M.AP.A 

Why  Is  DEA  Publishing  a  Final  Rule? 

.An  aijencv  ma\  find  i^ood  cause  to 
exempt  a  rule  from  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 


553),  including  notice  of  proposed 
rulemaking  and  the  opportunity  for 
public  comment,  if  it  is  determined  to 
be  unnecessary,  impracticable,  or 
contrary  to  the  public  interest.  Most  of 
the  reciuirements  of  MAPA  were  set  out 
in  such  detail  as  to  be  self- 
implementing.  Therefore  the  changes  in 
this  nilemaking  primarily  provide 
(  onformuig  amendments  to  make  the 
language  of  the  regulations  consistent 
with  that  of  the  law.  Hence,  DEA  finds 
it  unnecessary  to  publish  for  public 
notice  and  c  (imment. 

Specific  ally.  Title  XXXVl. 
Methamphetamine  Ant i- Proliferation 
Act,  Section  JB52  of  the  C^hildren's 
Health  Act,  "Mail  Order  Requirements." 
amends  21  U  S.C.  H30(b)(3)(D)  to 
exempt  certain  distributions  and  export 
transactions  of  ephedrine, 
pseudoephedrine.  and 
phenvlpropanolaniine  and  drug 
products  containiiig  them  from  the 
monthly  mail  order  reporting 
requirement  as  follows  lernphasis 
added]: 

(D)  Except  as  provided  in  subparagraph  |E), 
iht!  following  distribution.s  to  a  nonregulated 
person,  and  the  fcilJDwing  experl 
Iransai  tinns  shall  not  l)e  subjei  t  to  the 
reporting;  r,'()iii.'"rnirnl  in  subparagraph  (B): 

(il  Dislntiuiiun^  ot  sample  |ia(.kages  of  drug 
products  when  such  pac;kages  contain  not 
more  than  2  solid  dosage  units  or  the 
equivalent  of  2  dosage  units  in  licpiid  toriii. 
not  to  exceed  10  milliliters  of  liijuid  per 
package,  and  not  more  than  one  package  is 
iiisiritiuted  to  an  individual  or  residential 
riildress  in  anv  30-da\  period. 

(ii)  Distributions  of  drug  prodiuls  bv  retail 
distributors  that  ma\  not  include  face-to-face 
transactions  to  the  extent  that  such 
distributions  are  consistent  with  the 
activities  authorized  for  a  retail  distributor  as 
specified  in  section  102(46).  (21  U.S.C. 
802(46)1 

liii)  Distributions  of  drug  products  to  a 
resident  of  a  long  term  care  tacilitv  (as  the 
term  is  defined  in  regulations  prescribed  b\ 
the  .Attorney  Cenerall  or  distributions  of  drug 
products  to  a  long  term  care  lacilit\  lor 
dispensing  to  or  for  use  b\  ,^  resident  n!  that 
facility. 

(iv)  Distributions  of  drug  products 
pursuant  to  a  valid  prescription. 

(v)  Exports  which  have  been  reported  to 
the  Attorney  General  pursuant  to  section 
10U4  [21  U.S.C.  9.S4I  or  1018  (21  U.S.C.  971] 
which  are  subject  to  a  waiver  granted  under 
section  1018(e)(2)  |21  U.S.C   971(e)(:;)| 

(vi)  .Any  (juantitv.  method,  or  t\  jie  of 
distribution  or  any  quantity,  rnelhnd.  or  tvpe 
of  distribution  of  a  specific  listed  chemical 
(including  specific  formulations  or  drug 
products)  or  of  a  group  of  li.sted  chemicals 
(including  specifii  formulations  ur  drug 
products)  which  the  Alloriiev  Ccneral  has 
excluded  by  regulation  from  such  rt'(iorting 
requirement  on  the  basis  that  sui  h  reporting 
is  not  necessary  for  the  enfon  frnenl  of  ihi-, 
title  *   *   * 


Editor's  Note:  This  excerpt  of  the 
amendment  is  published  for  the  convenience 
of  the  reader.  The  official  text  is  published 
at  21  U.S.C.  830(b)(3)(D). 

MAPA  also  specifically  reduces  the 
threshold  for  drug  products  containing 
pseudoephedrine  and 
phenylpropanolamine  from  24  grams  to 
9  grams  of  pseudoephedrine  or 
phenylpropanolamine  as  base.  MAPA 
further  establishes  a  new  factor  in 
determining  a  regulated  transaction — a 
package  size  of  3  grams  of 
pseudoephedrine  base  or 
phenylpropanolamine  base.  The 
language  in  Title  XXXVI,  Section  3622 
of  the  Children's  Health  Act  of  2000. 
"Reduction  in  Retail  Sales  Transaction 
Threshold  for  Non-Safe  Harbor  Products 
Containing  Pseudoephedrine  or 
Phenylpropanolamine,"  clearly 
establishes  without  opportunity  for 
discussion  the  new  requirements.  It 
amends  21  II  S.C.  802(39)(a)(iv)(II)  to 
read  as  follows  (emphasis  added]: 

(II)  the  quantity  of  ephedrine. 
pseudoephedrine.  phenylpropanolamine,  or 
other  listed  chemical  contained  in  the  drug 
included  in  the  transaction  or  multiple 
transactions  erjuals  or  exceeds  the  threshold 
established  for  that  chemical  by  the  Attorney 
(General ,  exc  ept  that  the  threshold  for  any 
sale  of  products  containing  pseudoephedrine 
or  phenylpropanolamine  by  retail 
distributors  or  bv  distributors  required  to 
submit  reports  bv  section  310(b)(3)  of  this 
title  |21  U.S.C.  830(b)(3)l  shall  be  9  grams  of 
pseudoephedrine  or  9  grams  of 
phenylpropanolamine  in  a  single  transaction 
and  sold  in  package  sizes  of  not  more  than 
3  grams  of  pseudoephedrine  base  or  3  grams 
of  phenylpropanolamine  base:  *    *    * 

Editor's  Note:  This  excerpt  of  the 
amendment  is  published  for  the  convenience 
of  the  reader.  I'he  official  text  is  published 
at  21  L;.S.C.  802(39)(a)(iv)(II). 

Under  the  circumstances,  there  is  no 
discretion  for  deviation  from  the 
changes  made  by  MAPA.  Therefore. 
DEA  is  implementing  these  conforming 
amendments  to  the  regulations  through 
a  final  rule. 

Do  the  Thresholds  Apply  to  All  Retail 
Distributors  and  All  Distributors 
Required  To  Submit  Mail  Order 
Reports? 

MAPA  mandated  that  effective 
Oc:tober  17,  2001,  both  the  reduction  of 
the  24  gram  transaction  threshold  to  9 
grams  and  the  addition  of  the  3  gram 
package  size  threshold  for 
pseudoephedrine  and 
phenylpropanolamine  drug  products 
appl\  to  all  retail  distributors  and  all 
persons  required  to  submit  mail  order 
reports  under  21  U.S.C.  830(b)(3), 

At  the  retail  level,  all  drug  products 
containing  pseudoephedrine  or 
phenylpropanolamine  that  do  not  meet 


57802  Federal  Register/ Vol.  68,  No.  194 /Tuesday,  October  7,  2003 /Rules  and  Regulations 


Federal  Register/ Vol.  68,  No.  194 / Tuesday,  October  7,  2003 /Rules  and  Regulations  57801 


the  definition  of  "ordinary  over-the- 
counter  pseudoephedrine  or 
phenylpropanolamine  product"  [see  21 
U.S.C.  802(45))  are  subject  to  the 
threshold  requirements  of  MAPA.  This 
includes  the  single  transaction 
threshold  of  9  grams  as  base  and  the 
single  package  size  of  3  grams  or  less  of 
pseudoephedrine  or  3  grams  or  less  of 
phenylpropanolamine  as  base.  The 
requirement  of  registration  is  waived  for 
retail  distributors  whose  activities 
consist  solely  of  below-threshold 
distributions  to  an  individual  for  a 
legitimate  medical  pxnpose  (21  CFR 
1309.24(e)).  Retail  distributors  who 
engage  in  single  transactions  at  or  above 
9  grams  of  pseudoephedrine  or 
phenylpropanolamine  as  base  or  single 
transactions  of  package  sizes  containing 
more  than  3  grams  of  pseudoephedrine 
base  or  3  grams  of 

phenylpropanolamine  base  per  package 
will  void  their  waiver  of  the  registration 
requirement  and  must  register  with 
DEA.  Transactions  above  these 
thresholds  are  regulated  transactions 
and  subject  to  all  requirements  of  the 
Controlled  Substances  Act.  For  retail 
transactions,  this  would  include 
customer  identification,  recordkeeping, 
and  reporting. 

For  those  required  to  submit  mail 
order  reports,  the  9  gram  transaction 
threshold  (as  base)  for  a  single 
transaction  and  the  3  gram  package  size 
(as  base)  apply  to  every  transaction 
involving  pseudoephedrine, 
phenylpropanolamine  or  drug  products 
containing  them — regardless  of  the  type 
of  packaging  for  the  products.  There  are 
no  exemptions  for  ordinary  over-the- 
counter  pseudoephedrine  and 
phenylpropanolamine  products.  All  of 
the  requirements  of  the  CSA  apply  to 


threshold  and  above  transactions  and  to 
above-threshold  package  sizes,  that  is, 
registration,  identification, 
recordkeeping,  and  reporting,  as  well  as 
the  monthly  meiil  order  reports 
submitted  to  DEA. 

What  Are  the  Changes  to  the  Mail 
Order  Reporting  Requirement? 

MAPA  provides  the  following 
exemptions  to  the  mail  order  reporting 
requirement:  Transactions  involving 
sample  packages  of  drug  products, 
deliveries  of  prescriptions  to  consumers 
by  retail  distributors,  distributions  to 
long-term  care  facilities  and  their 
residents,  mail  order  prescription 
deliveries,  and  exports  already  reported 
to  DEA  on  a  Form  486  or  granted  a 
waiver  by  the  Administrator.  These 
were  specifically  cited  in  the  section  of 
this  rulemaking  titled,  "Why  is  DEA 
publishing  a  final  rule?" 

Congress  also  granted  the  Attorney 
General  the  authority  (delegated  to  the 
Administrator  of  DEA)  to  develop 
regulations  to  expand  the  Congressional 
list  of  exemptions. 

What  Actioa  Is  DEA  Taking  To  Codify 
the  MAPA  Amendments  in  Its 
Regulations? 

To  implement  the  requirements  of 
MAPA,  DEA  is  adding  the  new 
definitions  of  "drug  product"  and 
"valid  prescription"  at  21  CFR  1300.02. 
and  updating  §§  1310.03  and  1310.05  to 
reflect  the  revised  reporting 
requirements  for  mail  order 
distributions.  Specifically,  DEA  is 
amending  §  1310.05  to  explicitly  exempt 
from  the  reporting  requirements  the 
low-risk  categories  of  mail  order 
transactions  previously  listed. 

DEA  also  reserves  the  right  to  exempt, 
by  regulation,  from  the  reporting 


requirements  any  other  quantity, 
method,  or  type  of  distribution  of  a 
specific  listed  chemical  (or  drug  product 
containing  it)  or  group  of  listed 
chemicals  (or  drug  products  containing 
them)  determined  by  the  Administrator 
to  be  unnecessary  for  the  effective 
enforcement  of  the  Controlled 
Substances  Act. 

What  Is  the  Effect  of  MAPA  on  the 
Public  and  on  Industry? 

MAPA  will  not  adversely  impact  the 
public's  access  to  pseudoephedrine  and 
phenylpropanolamine  products.  The 
majority  of  the  products  purchased  by 
the  public  are  commonly  used 
medications  most  of  which  are  available 
without  a  prescription  at  pharmacies, 
grocer}'  stores,  discount  department 
stores,  and  a  variety  of  other  retail 
stores.  Although  the  thresholds  are 
being  reduced,  these  thresholds  still 
permit  the  public  adequate  access  to    • 
these  drug  products  for  legitimate 
medical  purposes,  which  include  their 
use  as  decongestants  for  the  temporary' 
relief  of  nasal  congestion.  Each  of  the 
products  is  available  as  a  single  entity 
or  in  combination  with  antihistamines, 
antitussives,  analgesics,  and 
expectorants.  Sale  of  a  single  package  of 
drug  product  containing  3  grams  or  less 
per  package  of  pseudoephedrine  or 
phenylpropanolamine  base  is  not  a 
regulated  transaction.  A  single 
transaction  of  less  than  9  grams  of 
pseudoephedrine  or 
phenylpropanolamine  as  base  is  not  a 
regulated  transaction.  The  chart  below 
indicates  the  number  of  tablets  per 
package  and  per  single  transaction  that 
constitute  a  regulated  transaction.  One 
tablet  less  would  be  a  non-regulated 
transaction. 


Number  of  Tablets  That  Constitute  a  Regulated  Transaction  for  Dosage  Units  of  Marketed  Products* 


Product  type 


Number  of 

tablets 
over  3-gram 
package  size 


Number  of 

tablets 
per  9-gram 
transaction 


Pseudoephedrine 


31 
33 
62 
65 
123 

92 

96 

184 

195 

367 

130 

390 

120-mg  Hydrochloride  

120-mg  Sulfate  

60-mg  Hydrochloride  

60-mg  Sulfate  

30-mg  Hydrochloride  

30-mg  Sulfate  

Phenylpropanolamine 

75-mg  Hydrochloride  

25-mg  Hydrochloride  

12.5-mg  Hydrochloride  

6.25-mg  Hydrochloride 

*  Calculated  as  base. 


50 
149 
298 
596 


149 
447 
894 

1,788 
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For  example,  if  a  member  of  the 
public  purchased  produc:t  containing 
JO-mg  pseudoephednne  hydrochloride 
tablets  in  a  single  transaction  of  366 
tablets,  it  would  not  be  regulated. 
However,  if  that  person  purchased  367 
or  more  tablets  of  the  same  product  in 
a  single  transaction,  it  would  be  a 
regulated  transaction  The  member  of 
the  public  would  still  be  permitted  to 
make  such  a  purchase,  but  would  be 
rt-quired  to  provide  the  distributor  with 
certain  information  DEA  believes  that 
few  members  of  the  public  make  such 
large  purchases  for  legitimate  persc)nal 
medic:al  use.  and  thus  will  nut  h»' 
adversely  impacted  by  this  rulemaking. 

Due  to  concerns  regarding  possible 
harmful  side  effec:ts.  the  Food  and  Drug 
Administration  initiated  action  in 
\o\ember  2000  to  remove 
phenylpr(3paiiolamine  from  the  market. 
As  a  result,  many  firms  voluntarily 
discontinued  marketing  products 
containing  it   Because  MAPA 
speciric:allv  addresses 
phenylpropanolamine  and  there  remain 
legitimate  veterinary  uses  for  it  that  will 
ensure  some  level  of  its  continued 
production  and  availabilitv.  this  action 
continues  to  apply  to 
phenylpropanolamine. 

MAPA  will  affect  persons  who  sell 
drug  products  containing 
pseucioephedrine  or 
phenylpropanolamine  to  the  public. 
This  includes  retail  distributors  and 
persons  required  to  submit  mail  ordtjr 
reports.  For  retail  distributors,  single 
transactions  containing  9  grams  or  more 
of  pseudoephedrine  or 
phenvlpropanolamine  as  base  are 
regulated  transactions.  Single 
transactions  in  which  a  package 
contains  more  than  3  grams  of 
pseudoephedrine  base  or  more  than  3 
grams  of  phenylpropanolamine  base  are 
also  regulated  transactions.  Above- 
threshold  transactions  will  still  be 
permitted,  but  will  be  subject  to  all  the 
requirements  of  a  regulated  transaction, 
including  registration  of  the 
distributor — as  selling  over-threshold 
amounts  of  these  products  voids  the 
retail  distributor  exemption  (21  CIFR 
1309. 24(e)),  identification  of  customers 
(21  CFR  1310.07),  maintenance  of 
records  (21  CFR  1310.04).  and  the  filing 
of  reports  with  the  Administration  (21 
CFR  1310.05.  1310.06)   It  is  important  to 
note,  however,  that  manv  retail 
distributors  have  already  voluntarily 
limited  their  sales  in  a  single  transaction 
to  amounts  equal  to  or  less  than  those 
finalized  in  this  rulemaking  to  help 
prevent  diversion  of  these  products  for 
the  illicit  manufacture  of 
methamphetamine  and  amphetamine. 


For  those  required  to  submit  mail 
order  reports,  both  the  9  gram 
transaction  threshold  and  the  3  gram 
package  size  for  pseudoephedrine  and 
phenylpropanolamine  drug  products 
apply  to  every  transaction — regardless 
of  whether  the  transaction  is  one  that 
must  be  r»;ported.  Single  transactions  of 
9  grams  or  more  of  pseudoephecirine  or 
phenvlpropanolamine  as  ba.se  are 
regulated  transai  tions  and  single 
transactions  of  package?  sizes  containing 
more;  than  i  grams  of  pseudot?phedrine 
or  phenylpropanolamine  as  base  are 
regulated  transactions  Regulated 
tran.sac  tions  >.ub|e(  t  the  distributctr  to 
the  following  rc^quirements — 
identification  of  the  customer  (21  (]FR 
1310  07),  recordkeeping  (21  CFR 
1310.04).  and  refiorting  (21  C;FR  1310.05 
and  1310.06),  111  addition  to  the 
requiremcmt  to  submit  monthly  reports 
of  all  transactions  (21  U  S.C.  830(b)(3)) 

MAPA  added  language  rcMpiiring 
monthly  mail  order  reports  for  export 
transactions  with  nonregidated  persons 
iiuolving  ephedrine,  pseudoephedrine, 
phtmylpropanolamine,  and  drug 
products  containing  them  whic;h  use  or 
attempt  to  use  the  Postal  Service,  or  any 
private  or  c:ommercial  c:arrier.  Every 
export  transaction  for  these  chemicals 
and  for  drug  products  containing  them 
must  be  reported  on  a  monthly  basis 
unless  the  export  transaction  is  exempt. 
Exempt  exp<trt  transactions  include 
those  reported  on  a  DEA  Form  486  and 
those  for  which  the  Administrator  has 
waived  monthly  reporting. 

To  reduce  the  burden  on  those  who 
are  sub)cH  t  to  the  monthlv  mail  order 
reporting  requirem.ent  under  21  U.S.C. 
830(b)(3),  MAPA  added  exemptions  to 
this  requirement.  These  exemptions 
inc:lude  ciistributions  of  samples  of  drug 
products,  deliveries  of  prescriptions  to 
consumers  by  retail  distributors, 
distributions  of  drug  products  to  long 
term  care  facilities  and  their  residents, 
mail  order  prescription  deliveries, 
exports  reported  to  DEA  on  a  Form  486. 
and  any  quantity,  method,  or  type  of 
distribution  of  a  specific  listed  chemical 
or  group  of  listed  chemicals  which  the 
Attorney  General  has  exc:luded  by 
r«!gulation  from  this  reporting 
requirement  These  exemptions  were 
previously  cited  in  the  s«!ction  of  this 
rulemaking  titled,  '  VVhv  is  DEA 
publishing  a  final  rule?"  The 
Administrator  of  DEA,  through  the 
delegation  of  authority  from  the 
Attcjrney  General,  mav  exclude  by 
regulation  from  the  mail  order  reporting 
requirement  any  quantity,  method,  or 
type  of  distribution  of  listed  chemicals 
(including  specific;  formulations  or  drug 
products)  for  which  such  reporting  is 
considered  not  nc!cessarv  for  the 


enforcement  of  law.  DEA  will  consider 
any  suggestions  submitted  regcirding 
additional  exemptions  to  the  reporting 
requirement  under  21  U.S.C.  830(b)(3)- 
that  may  be  warranted. 

Technical  Amendment 

The  final  regulations  implementing 
the  provisions  of  the  Comprehensive 
Methamphetamine  Control  Act  (MCA) 
amended  the  waiver  of  the  retail 
rc^gistration  activity  found  in  21  CFR 
1309  24(e)  to  include  a  statement  that 
the  threshold  for  retail  distributions  of 
ephedrine.  pseudoephedrine  and 
phenylpropanolamine  is  24  grams  in  a 
single  transaction,  regardless  of  whether 
the  prociuct  meets  the  definition  of 
"ordinary  over-the-counter 
pseudoephedrine  or 
phenylpropanolamine  product."  As 
MAPA  amends  those  thresholds,  as 
previously  described,  a  conforming 
technical  amendment  to  21  CFR 
1309.24(e)  is  being  made  to  remove  the 
reference  to  the  24  gram  threshold. 

Regulatory  Certifications 

Administrative  Procedure  Act  (5  U.S.C. 
553! 

An  agency  may  find  good  cause  to 
exempt  a  rule  from  certain  provisions  of 
the  Administrative  Procedure  Act  (5 
use.  553),  including  notice  of 
proposed  rulemaking  and  the 
opportunity  for  public  comment,  if  it  is 
determined  to  be  unnecessary, 
impracticable,  or  contrary  to  the  public 
interest.  The  requirements  of  MAPA 
included  in  this  rulemaking  were  set  out 
in  such  detail  as  to  be  self- 
implementing.  Therefore  the  changes  in 
this  rulemaking  provide  conforming 
amendments  to  make  the  language  of 
the  regulations  consistent  with  fJiat  of 
the  law.  Hence,  DEA  finds  it 
unnecessary  to  publish  for  public  notice 
and  comment. 

Regulatory  Flexibility  Act 

The  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  hereby 
certifies  that  this  rulemaking  has  been 
drafted  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  ,  has  reviewed  this  regulation, 
and  by  approving  it  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
regulation  will  not  adversely  impacrt  the 
public's  access  to  drug  products 
containing  pseudoephedrine  and 
phenylpropanolamine.  At  the  same 
time,  this  regulation  will  limit  the 
potential  for  diversion  of  these  products 
to  the  clandestine  manufacture  of 
methamphetamine  and  amphetamine. 
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For  mail  order  reportifig,  this  action 
exempts  from  the  reporting 
requirements  a  number  of  transactions 
that  currently  must  be  reported,  thus 
reducing  the  overall  reporting  burden 
on  many  small  businesses. 

Executive  Order  12866 

The  Deputy  Assistant  Administrator 
further  certifies  that  this  rulemaking  has 
been  drcifted  in  accordance  with  the 
principles  of  Executive  Order  12866 
Section  1(b).  DEA  has  determined  that 
this  is  not  a  significant  regulatory 
action.  Therefore,  this  action  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12988 

This  rulemaking  meets  the  applicable 
standards  set  forth  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Executive  Order  13132 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  13132,  and  it 
has  been  determined  that  this  rule  does 
not  have  federalism  implications  and, 
therefore,  does  not  warrant  the 
preparation  of  a  Federalism  Assessaient. 

Paperwork  Reduction  Act 

For  those  required  to  report  imder  21 
U.S.C.  830(b)(3),  MAPA  adds  the 
requirement  of  submitting  a  monthly 
report  for  certain  export  transactions 
with  nonregulated  persons  involving 
ephedrine,  pseudoephedrine, 
phenylpropanolamine,  and  drug 
products  containing  them.  However,  to 
reduce  the  burden  on  those  affected, 
MAPA  exempts  monthly  reporting  of 
exports  of  the  above  list  I  chemicals  and 
drug  products  containing  them  when 
they  are  reported  to  DEA  pursuant  to  21 
U.S.C  954  and  971. 

MAPA  further  reduces  the  reporting 
burden  on  the  regulated  industry 
required  to  submit  reports  under  21 
U.S.C.  830(b)(3)  by  exempting  certain 
other  transactions  involving  ephedrine, 
pseudoephedrine. 
phenylpropanolamine  and  drug 
products  containing  them  from  the 
requirement  to  submit  reports  as 
discussed  in  this  rulemaking. 

At  this  time  it  is  not  feasible  for  DEA 
to  determine  the  extent  of  the  impact  of 
this  rulemaking  on  the  regulated 
industry.  Once  DEA  has  determined  the 
impact,  it  will  make  the  necessary  filing 
with  the  Office  of  Management  and 
Budget  to  adjust  the  burden  of  this 
information  collection  for  the  affected 
industry. 


Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  will  not 
significantly  or  imiquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  Section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  5100,000,000  or  more;  a 
major  increase  in  costs  or  prices:  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

List  of  Subiects 

21  CFR  Part  1300 

Chemicals,  Definitions,  Drug  traffic 
control. 

21  CFR  Part  1309 

Administrative  practice  and 
procedme.  Drug  traffic  control,  List  I 
and  List  II  chemicals.  Security 
measures. 

21  CFR  Part  1310 

Drug  traffic  control.  Exports,  Imports, 
List  I  and  List  II  chemicals,  Reporting 
and  recordkeeping  requirements. 

■  For  the  reasons  set  out  above,  21  CFR 
parts  1300,  1309  and  1310  are  amended 
as  follows: 

PART  1300— DEFINITIONS  [AMENDED] 

■  1.  The  authority  citation  for  Part  1300 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  802.  871(b).  951, 
958(f)- 

■  2.  Section  1300.02  is  amended  by 
revising  paragraph  (b)(28)(i)(D)(2)  and  by 
adding  paragraphs  (b)(33)  and  (b)(34)  to 
read  as  follows: 

§  1 300.02    Definitions  relating  to  listed 
chemicals. 


*   *    * 
*   *   * 


(b) 
(28) 
(i)  *    *    * 
(D)  *    *    * 

(2)  The  quantity  of  ephedrine, 
pseudoephedrine. 


phenylpropanolamine,  or  other  listed 
chemical  contained  in  the  drug 
included  in  the  transaction  or  multiple 
transactions  equals  or  exceeds  the 
threshold  established  for  that  chemical, 
except  that  the  threshold  for  any  sale  of 
products  containing  pseudoephedrine 
or  phenylpropanolamine  by  retail 
distributors  or  by  distributors  required 
to  submit  reports  by  §  1310.03(c)  shall 
be  9  grams  of  pseudoephedrine  or  9 
grams  of  phenylpropanolamine  in  a 
single  transaction  and  sold  in  package 
sizes  of  not  more  than  3  grams  of 
pseudoephedrine  base  or  3  grams  of 
phenylpropanolamine  base.  For 
combination  ephedrine  products  the 
threshold  for  any  sale  b\  retail 
distributors  or  by  distributors  required 
to  submit  reports  by  §  1310.03(c)  shall 
be  24  grams  of  ephedrine  in  a  single 
transaction. 
***** 

(33)  The  term  drug  product  means  an 
active  ingredient  in  dosage  form  that  has 
been  approved  or  otherwise  may  be 
lawfully  marketed  under  the  Food. 
Drug,  and  Cosmetic  Act  for  distribution 
in  the  United  States. 

(34)  The  term  valid  prescription 
means  a  prescription  that  is  issued  for 
a  legitimate  medical  purpose  by  an 
individual  practitioner  licensed  by  law 
to  administer  and  prescribe  the  drugs 
concerned  and  acting  in  the  usual 
course  of  the  practitioner's  professional 
practice. 

PART  1309— REGISTRATION  OF 
MANUFACTURERS,  DISTRIBUTORS, 
IMPORTERS  AND  EXPORTERS  OF 
LIST  I  CHEMICALS  [AMENDED] 

■  1.  The  authority  citation  for  Part  1309 
continues  to  read  as  follows: 


Authority:  21  U.S.C.  821, 
830,  871(b)',  875.  877,  958. 


822,  823.  824, 


■  2.  Section  1309.24  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  1 309.24    Waiver  of  registration 
requirement  for  certain  activities. 

***** 

(e)  The  requirement  of  registration  is 
waived  for  any  retail  distributor  whose 
activities  with  respect  to  List  I 
chemicals  are  limited  to  the  distribution 
of  below-threshold  quantities  of  a 
pseudoephedrine. 

phenylpropanolamine,  or  combination 
ephedrine  product  that  is  regulated 
pursuant  to  §  1300.02(b)(28)(i)(D)  of  this 
chapter,  in  a  single  transaction  to  an 
individual  for  legitimate  medical  use. 
irrespective  of  whether  the  form  of 
packaging  of  the  product  meets  the 
definition  of  "ordinary  over-the-counter 
pseudoephedrine  or 
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phenylpropanolamine  product"  under 
§1300.02(b)(31)  of  thi.s  chapter. 


PART  1310— RECORDS  AND 
REPORTS  OF  LISTED  CHEMICALS 
AND  CERTAIN  MACHINES  [AMENDED] 

■  1  The  authority  citation  for  part  1310 
continues  to  read  as  follows 

Authority:  21  i:  S.C   802.  H30,  87 1  lb). 

■  2.  Section  1310.03  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


§  1 31 0.03    Persons  required  to  keep 
records  and  file  reports. 


(c)  Each  regulated  person  who 
engages  in  a  transaction  with  a 
nonregulated  person  or  who  engages  in 
an  export  transaction  that  involves 
ephedrine.  pseudoephedrine,  or 
phenylpropanolamine,  including  drug 
products  containing  these  chemicals, 
and  uses  or  attempts  to  use  the  Postal 
Service  or  anv  private  or  commercial 
carrier  must  file  monthly  reports  of  each 


such  transaction  as  specified  in 
§1310.05  of  this  part. 

■  3.  Section  1310.04  is  amended  by 
revising  paragraphs  (f)(l)(ii),  (c)(1)  and 
(c)(2),  (d)(2),  (e)(1)  and  (e)(2),  and  (f)(2) 
to  read  as  follows: 

§  1 31 0.04    Maintenance  of  records. 


(fl 

(D* 

(ii 


*    *   * 


*   *    * 


Chemical 


Threstioid  by  weigtit 


(C)  •  •  • 

(1)  Dtstnbutions  by  retail  distnbutors  9  grams,  and  sold  in  paclcage  sizes  of  not  more  than  3  grams  of 

pseudoephedrine  t>ase. 

(2)  Dtstnbutions  by  persons  required  to  report  under  §1310  03(0  of        9  grams,  and  sold  in  package  sizes  of  not  more  than  3  grams  of 
this  part  pseudoephednne  base. 

•  •  •  .  *  ■     •  ■  • 

(D)  •  •  • 

(2)  Distnbutions  by  persons  required  to  report  under  §1310  03(c)  of        9  grams    and  sold  in  package  sizes  of  not  more  than  3  grams  of 
this  part  pseudoephednne  base. 

•  •••••# 

(E)  •   •  • 

(1)  DisfntHJtions  by  retail  distnbutors  9  grams,  and  sold  in  package  sizes  of  not  more  than  3  grams  of 

phenylpropanolamine  base. 

(2)  Distnbutions  by  persons  required  to  report  under  §1310  03(0  of        9  grams,  and  sold  in  package  sizes  of  not  more  than  3  grams  of 
this  part  phenylpropanolamine  base 

•  •••«** 

(F)  •   •   • 

(2)  Distnbutions  by  persons  required  to  report  under  §1310  03(c)  of        9  grams,  and  sold  in  package  sizes  of  not  more  than  3  grams  of 
this  part.  phenylpropanolamine  base. 


■  4  Section  13 10  05  is  timended  bv 
dddmg  new  paragraphs  (f)  and  (g)  'o  read 
ds  follows: 

§1310.05     Reports. 

***** 

(0  E.xcept  ds  provided  in  paragrdph  fg) 
of  this  sectuin,  the  fnllovvint; 
distnbutions  to  nonrt-gulatt'd  persons, 
and  the  following  export  transactions, 
drp  not  subject  to  the  reporting 
requirements  in  <^  1310.03(c): 

(1)  Distributions  of  sample  packages 
of  drug  products  when  those  packages 
contain  not  more  than  two  solid  dosage 
units  or  the  t-quivdient  nf  two  dosage 
units  in  liquid  form,  not  to  exceed  10 
milliliters  of  Ijtjiiid  per  pdf  kdge.  and  not 
more  thdn  one  pdckd^e  is  distributed  to 
an  individual  or  residential  address  m 
dnv  JO-ddv  peruxl 

(2)  Distributions  of  drug  prndiu  ts  bv 
retail  distributors  that  mav  nut  iiu  lude 
fdce-to-face  transdcticms  to  the  extent 
that  such  distributions  are  consistent 
with  the  dctivities  duthorized  for  a  retail 
distributor  as  specified  in 

§  1300.02{b)(2q)  of  thi.s  chapter 


(3)  Distributions  of  drug  products  to  a 
resident  of  a  long  term  care  facilitv  or 
distributions  of  drug  producf.s  to  a  long 
term  care  fac  ilit\  for  disptmsing  to  or  for 
use  bv  a  resident  of  thdt  facility 

(4)  Distributions  of  drug  products  in 
accordance  with  a  valid  pri'scripticm. 

(5)  Exports  which  have  been  reported 
tn  the  .\dministrator  under  t)*i  1313.31 
and  13  13.32  of  this  c  hapter  or  which  are 
subject  to  a  waixer  granted  under 

IS)  1313.21  nf  this  I  bapter 

(g)  The  .-\dministrator  ma\  revoke  anv 
or  ill  nf  the  exemptions  listed  in 
paragraph  (tl  of  this  section  for  an 
indi\idual  regulated  person  if  the 
.\diniiiistrator  fiiuls  that  drug  products 
distributed  b\  the  regulated  person  are 
being  used  in  violation  of  the 
retiulatioiis  in  this  chapter  or  the 
(Controlled  Substances  Act.  The 
Administrator  will  notify  the  regulated 
person  of  the  re\  oc  ation.  as  provided  in 
§  131.<  41ia)  of  this  (  hapter  The 
revo(ati(in  will  be  effective  upon  receipt 
of  the  notice  bv  the  person.  The 
regulated  jhtsoii  has  the  right  to  an 
expedited  be.iring  regarding  the 
revocation,  as  [)ro\i(led  in  t?  1313.5fi(a) 
of  this  chapter 


Dated:  .September  29,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control. 

|FR  Dor   03-25100  Filed  10-6-03;  8:45  am] 
BILLING  CODE  4410-09-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  982 
[Doclcet  No.  FR-4759-C-04] 
RiN  2577-AC39 

Housing  Choice  Voucher  Program 
Homeownership  Option:  Eligibility  of 
Units  Owned  or  Controlled  by  a  Public 
Housing  Agency;  Correction 

agency:  Office  of  the  Assistant 
Secretarv  for  Public  and  Indian 
Housing.  HUD. 
ACTION:  Final  rule;  correction. 


SUMMARY:  On  September  17,  2003,  HUD 
published  a  final  rule  adopting  without 
change  an  October  28,  2002,  interim 
rule  establishing  the  eligibility  of  units 
owned  or  substantially  controlled  by  a 
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public  housing  agency  (PHA)  for 
purchase  under  the  Housing  Choice 
Voucher  Program  homeownership 
option.  The  amendatory  instruction  in 
the  final  rule  contained  a  technical 
error.  The  dociunent  makes  the 
necessary  correction. 
dates:  Effective  Date:  The  effective  date 
for  the  September  17,  2003,  final  rule  is 
unchanged.  The  final  rule  will  take 
effect  on  October  17.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  }.  Benoit,  Office  of  Public  and 
Indian  Housing,  Department  of  Housmg 
and  Urban  Development,  Room  4210, 
451  Seventh  Street,  SW.,  Washington, 
DC  20410-5000;  telephone  (202)  708- 
0477.  (This  is  not  a  toll-free  number.) 
Hearing-  or  speech-impaired  individuals 
may  access  this  number  via  TTY  by 
calling  the  toll-free  Federal  Information 
Relay  Service  at  1-800-877-8339. 

SUPPLEMENTARY  INFORMATION: 

■  The  final  rule  FR  Doc.  03-23636, 
published  on  September  17,  2003,  (68  FR 
54335)  is  corrected  as  follows: 

■  On  page  54336,  in  the  second  column, 
correct  the  amendatory  instruction  to 
read  as  follows: 

■  Accordingly,  for  the  reasons  stated  in 
the  preamble,  the  interim  rule  for  part 
982  of  title  24  of  the  Code  of  Federal 
Regulations,  published  on  October  28, 
2002,  67  FR  65864,  as  corrected  on 
November  6,  2002,  67  FR  67522,  is 
promulgated  as  final,  without  change. 

Dated:  October  1,  2003. 
Camille  Acevedo, 

Associate  General  Counsel  for  Legislation  and 

Regulations. 

[FR  Doc.  03-25325  Filed  10-6-03;  8:45  am] 

BILUNG  CODE  42ia-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  938 
(PA-144-FOR] 

Pennsylvania  Regulatory  Program 

AGENCY:  Office  of  Sinface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  We  are  removing  a  required 
amendment  to  the  Pennsylvania 
regulatory  program  (the  Pennsylvania 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act).  The  amendment 
required  Permsylyania  to  demonstrate 
that  the  revenues  generated  by  its 


collection  of  the  reclamation  fee  will 
assure  that  Peiuisylvania's  Surface 
Mining  Conservation  and  Reclamation 
Fund  can  be  operated  in  a  manner  that 
will  meet  the  alternative  bonding 
system  requirements  contained  in  the 
Federal  regulations.  In  addition,  the 
amendment  required  Pennsylvania  to 
clarify  the  procediues  to  be  used  for 
bonding  the  surface  impacts  of 
imdergroimd  mines  and  the  procedures 
to  reclaim  underground  mining  permits 
where  the  operator  has  defaulted  on  the 
obligation  to  reclaim.  In  respnanse  to  the 
amendment,  Pennsylvania  submitted 
information  to  us  describing  existing 
and  planned  changes  and  enhancements 
to  its  bonding  program  that  we  have 
found  satisfactorily  address  the 
amendment's  requirements. 

EFFECTIVE  DATE:  October  7,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Rieger,  Acting  Director, 
Harrisburg  Field  Office,  Telephone: 
(717)  782^036,  e-mail: 
grieger@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

t.  Background  on  the  Pennsylvania  Program 
n.  Submission  of  the  Proposed  Amendment 
m.  OSM's  Findings 
TV.  Summary  and  Disposition  of  Conunents 

V.  OSM's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Pennsylvania 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assiune  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
siu-face  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *  *   * ;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
piu-suant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the 
Pennsylvania  program  on  July  30.  1982. 
You  can  find  background  information 
on  the  Pennsylvania  program,  including 
the  Secretary's  findings,  the  disposition 
of  comments,  and  conditions  of 
approval  in  the  July  30,  1982,  Federal 
Register  (47  FR  33050).  You  can  also 
find  later  actions  concerning 
Pennsylvania's  program  and  program 
amendments  at  30  CFR  938.11.  938.12, 
938.15  and  938.16. 


n.  Submission  of  the  Proposed 
Amendment 

The  required  amendment  we  are 
removing  as  a  result  of  this  rulemaking 
is  codified  at  30  CFR  938.16(h).  We 
required  the  amendment  in  a  May  31, 
1991 .  final  rule  (56  FR  24    17)  (1991 
rulemaking).  By  letter  dated  June  5, 
2003  (Administrative  Record  No  PA 
802.27),  Pennsylvania  sent  us  a 
document  entitled,  "Pennsylvania 
Bonding  System  Program 
Enhancements"  (program  enhancements 
document).  The  letter  was  sent  in 
response  to  the  October  1 .  1991,  notice 
sent  to  Pennsylvania  under  30  CFR 
732.17(c)  through  (e)  (1991  notice).  In  a 
second  letter,  also  dated  Jiuie  5.  2003 
(Administrative  Record  No.  PA  802.28), 
Pennsylvania  stated  that  the  material 
submitted  with  the  first  letter  also 
addresses  the  first  part  of  the  1991 
rulemaking  dealing  with  its  alternative 
bonding  system  (ABS).  The  second 
letter  also  clarified  that  bonding  for  the 
surface  impacts  of  underground  mines 
and  the  procediu-es  to  reclaim 
underground  mining  permits  where  the 
operator  has  defaulted  on  the  obligation 
to  reclaim,  are  handled  by  conventional 
bonds  and  are  not,  and  have  not  been, 
a  part  of  the  alternative  bonding 
program  at  issue  in  the  first  part  of  the 
1991  rulemaking.  This  later  information 
was  intended  to  address  the  remainder 
of  the  1991  rulemaking.  In  a  letter  to 
Pennsylvania  dated  June  12,  2003 
(Administrative  Record  No.  PA  802.29), 
we  foimd  the  actions  taken,  as  described 
in  the  attachment  to  the  first  letter,  were 
sufficient  to  resolve  our  1991  notice. 
Therefore,  we  terminated  that  notice, 
which  addressed  deficiencies  in  the 
Pennsylvania  ABS.  We  found  the  letters 
were  also  responsive  to  the  required 
program  amendment  at  30  CFR 
938.16(h)  and  proposed  removing  that 
provision  codified  in  the  1991 
rulemaking. 

We  announced  our  proposal  to 
remove  the  required  amendment  in  the 
June  26.  2003,  Federal  Register  (68  FR 
37987).  In  the  same  document,  we 
opened  tlie  public  comment  period  and 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  removing  the 
required  amendment.  We  did  not  hold 
a  public  hearing  because  no  one 
requested  one.  We  received  a  request  for 
a  public  meeting,  but  it  was  withdrawn 
before  the  meeting  was  held.  The  public 
comment  period  ended  on  July  28,  2003. 
We  received  comments  from  two 
Federal  agencies  (the  United  States 
Environmental  Protection  Agency, 
Region  III,  and  the  United  States 
Department  of  Labor,  Mine  Safety  and 
Health  Administration's  (MSHA)  New 
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-StdDton  and  VVilkes-Barre  Offices).  We 
dlsi)  received  comments  frum  Citizens 
for  Pennsylvania's  Future  (PennFuture) 
and  the  Pennsvivania  Coal  Association 

(PCA) 

III.  OSM's  Findings 

Following  are  the  findings  we  made 
com  erning  removing  the  re(]uirefi 
amendment  under  SMC^RA  and  the 
Federal  regulations  at  U)  CFK  732.15 
and  7:}2  17   We  are  removing  the 
required  amendment  at  .10  CFR 
9,38  lB(h) 

As  we  noted  in  our  proposed 
rulemaking  concerning  removal  of  it) 
CFK  4.18  U)(h).  our  oversight  activities 
had  determined  that  Pennsylvania's 
ABS  contained  unfunded  reclamation 
liabilities  for  backfilling,  grading,  and 
revegetation   In  addition,  our  ovfrsight 
determined  that  the  AB.S  was  financiallv 
incapable  of  abating  or  treating 
pollutional  discharges  from  bond 
forfeiture  sites   In  the  1441  notice,  we 
notified  Pennsylvania  of  these 
deficiencies.  In  the  course  of  approving 
a  proposed  program  amendment  to  the 
Pennsvlvania  regiilator%'  program  in  thf 
1991  rulemaking,  we  imposed  th*' 
rtKjuired  amendment  ( odified  at  U)  i.VR 
9,}8.16(hl.  That  amencfment  required 
Pennsvlvania  to  demonstrate  that  the 
revenues  generated  by  its  collection  of 
the  reclamation  fee  will  assure  that  its 
.Surface  Mining  Conservation  and 
Retdamation  Fund  (Fund)  can  be 
operated  in  a  manner  that  will  meet  the 
.\B,S  rfH^uirements  i  ontained  in  the 
Federal  r''gulations   In  addition,  the 
amendment  reijuirfd  Pennsvlvania  to 
rlarih  the  procedures  to  be  used  for 
bonding  the  surface  impacts  of 
underground  mines  and  the  procedures 
to  ret  laini  underground  mining  permits 
where  the  operator  has  defaulted  on  the 
obligation  to  reclaim  The  1991  notice 
stated  that  Pennsylvania's  AB.S  was  no 
longer  ;n  conformance  with  Federal 
requirements  and  mandated  that 
Pennsylvania  propose  amendments  or 
desfriptions  of  amendments  to  address 
the  identified  defii  lent  u-n  Thus,  the 
1991  notice  addressed  the  same  issue 
covered  bv  the  1991  rulemaking. 

In  the  lune  5,  200.1  letter  the 
Pennsvlvania  Department  of 
Environmental  Protection  (P.A.DtlP) 
responded  to  the  deficiencies  noted  in 
our  1991  notif:e  bv  sending  us  the 
program  enhancements  document   Thi> 
document,  jointly  prepared  bv  OSM  and 
PADEP.  explains  steps  that 
Pennsvlvania  has  taken,  and  plans  to 
take,  to  assure  appropriate  bonding  for 
both  land  reclamation  and  postmining 
discharge  treatment  on  e.xisting  active/ 
inactive  permits  and  forfeited  sites.  In 
our  June  12.  2003,  letter  to  PADEP,  we 


indicated  that  the  actions  taken  by 
Pennsylvania,  as  described  in  its  June  5, 
2003,  letter,  were  sufficient  to  resolve 
the  1991  notu  e.  Bet:ause  we  have 
completed  our  administrative  decision 
terminating  the  1991  notice  as  a 
separate  and  distinct  .ictinn  not  subject 
to  the  publi(   noti(  e  and  review 
procedures  governing  this  rulemaking, 
we  will  not  respond  to  comments  on 
terminating  that  action  in  this 
rulemaking 

The  purpose  of  our  fune  2b.  2003, 
proposed  rule  was  to  seek  public 
comment  on  whether  Pennsylvania's 
dt  tioris  taken  in  response  to  the  1991 
notice  were  sufficient  to  remove  the 
recjuired  amendment  at  30  CFK 
938, 16(h)  imposed  in  the  1991 
rulemaking  In  th.it  rulemaking,  we 
required  the  .imeiidment  as  d  result  of 
our  review  of  changes  Pennsylvania 
made  to  its  program  at  2^  Pa.  Code 
8h  17  which  des(  ribes  Pennsylvania's 
permit  and  reclamation  fees.  In  the  1991 
rulemaking,  we  uulicated  that  the 
proposed  rev  isions  rdised  questions 
concerning  the  .itnlitv  of  Pennsylvdnia's 
.■\BS  to  meet  the  requirements  of  30  CFK 
800.11(e)  (56  FR  dt  24689).  We  also 
rt-qiiired  inforiiidtion  from  PennsvKdnia 
th.^I  W(iuld  demoiistrdte  that  the 
revenues  giMUTdted  bv  the  collection  of 
the  re(  Idiiidtion  fee  dre  sufficient 

The  reciuirement  was  generated 
becaiisf  nt  our  uncertainty  that  the  f-'und 
could  be  optTdted  in  d  mdiiner  thdt  will 
meet  the  ABS  requirements  of  30  CFR 
800  11(e)  Our  uiu  ert.iinty  resulted  from 
information  Pi'iinsv  Ivania  reported  thdt 
an  diidUsis  of  the  solvency  of  the  Fund 
for  1989  dud  1990  showed  a  deficit  in 
both  years.  In  addition,  our  review^  of 
prtiposed  revisions  to  25  Pa   C^ode  86.17 
left  questions  as  to  the  p.-o(  edures  to  be 
used  for  hondim;  the  surface  impacts  of 
underground  iiiiiu's  and  the  procedures 
to  recldim  underground  mining  permits 
where  the  operdtor  hds  defdulted  on  th(> 
obligation  to  ret:l,iim   We  were 
uncertain  about  the  relationship  of  the 
.■\B.S  and  fees  collf(  ted  under  25  Pa 
Code  86.17  to  the  re(  lanidtion  ot 
underground  mining  permits  where 
bonds  were  forfeited 

The  June  5.  2003,  PADEP  submission 
provides  <i  (  onqilete  desc  rifition  of 
ongoing  and  planned  activities  that 
address  the  issues  that  formed  the  basis 
for  30  CFR  938  16(h).  Those  activities 
inilude:  (1)  The  appropriation  of  S5.5 
million  for  land  recdamation,  (2) 
Continued  collection  of  the  permit  fee  at 
25  Pa   ('ode  86, 17(e),  (3)  Requiring  new 
[lermits  to  post  (  onventionai  bonds  and 
requiring  existing  active/inactive 
permits  to  replace  ABS  coverage  with 
conventional  bonds,  and  (4)  The 
targeting  of  significant  resources 


through  a  number  of  financial,  and 
reclamation  mechanisms  at  discharges 
on  current  primacy  forfeitures  covered 
by  the  ABS. 

After  careful  consideration  of  the 
comments  we  received,  we  have  found 
that  the  actions  taken,  as  described  in 
the  June  5,  2003,  submission,  including 
Pennsylvania's  shift  from  an  ABS  to 
conventional  bonds,  adequately  address 
the  requirements  of  30  CFR  938.16(h). 
Pennsylvania's  conversion  from  the 
ABS  to  full  cost  bonding,  renders  moot 
that  portion  of  the  required  amendment 
concerned  with  the  solvency  of  the 
Fund.  Also,  the  clarification  that 
bimding  for  the  surface  effects  of 
underground  mining  has  not  been  a  part 
of  the  Fund  and  has  been  (and  will 
continue  to  be)  handled  by  conventional 
bonds  is  sufficient  to  address  the 
remainder  of  the  required  amendment. 
Therefore.  30  CFR  938.16(h)  is  being 
removed, 

IV.  Summary  and  Disposition  of 
Comments 

Public  (^nmiiwnts 

W«!  asked  for  public  comments  on  the 
amendment  (Administrative  Record  No. 
P.-\  802.31),  and  received  responses 
from  PennFuture  and  PCA.  We  will  first 
discuss  the  PennFuture  comments  and 
then  the  comments  from  PCA. 

At  the  outset,  however,  we  wish  to 
clarify  the  scope  of  the  subject  matter 
for  which  we  requested  comments, 
partic:ularly  as  it  relates  to  satisfaction  of 
the  first  portion  of  the  1991  rulemaking. 
In  the  June  26.  2003,  Federal  Register 
Notic:e  announciing  our  intention  to 
consider  the  removal  of  the  required 
amendment  at  30  CFK  938.16(h),  we 
noted  that  the  1991  notic:e  "dealt  with 
the  same  subject  matter,  i.p.,  the 
solvency  of  the  State's  Surface  Mining 
Conservation  and  Reclamation  Fund,  as 
does  the  first  portion  of  *    *    *  30  CFK 
938.16(h)."  We  stated  further  that: 

Since  we  are  now  satisfied  that  the  States 
bonding  program  tmhancements  adequately 
.iddress  our  concerns  about  the  ability  of  the 
bonduig  program  to  ensure  the  completion  of 
the  reclamation  plans  for  all  operations  on 
which  the  operators  default  on  their 
obligations  to  rec;laim.  we  are  proposing  the 
removal  of  the  first  portion  of  30  CFR 
9.1H.  16(h).  68  FRat  37988. 

We  then  clarified  the  scope  of  the 
opportunity  to  comment  as  fallows: 

We  are  seeking  vour  comments  on  whether 
OSM  should  consider  the  information 
submitted  by  Pennsylvania  sufficient  to 
satisfy  the  required  amendment  at  30  CFR 
93B.16(h|,  Because  we  decided  on  June  12. 
2003.  that  PADEP's  bonding  program 
enhancements  satisfy  the  concerns  expressed 
in  our  October  1.  1991,  Part  732  Notification 
Letter,  we  are  not  seeking  comments  on  the 
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adequacy  of  those  bonding  program 
enhancements. 

As  such,  we  were  effectively  asking 
for  comment  as  to  the  validity  of  the 
proposition  that  the  first  portion  of  the 
required  amendment  and  the  1991 
notice  were  one  and  the  same  and  that, 
therefore,  there  was  nothing  more 
needed  from  Pennsylvania  to  satisfy  30 
CFR  938.16(h).  This  question,  we 
believe,  is  markedly  different  from  the 
question,  not  open  for  conunent,  of 
whether  actions  taken  as  described  in 
the  program  enhancements  document 
satisfied  the  1991  notice  on  deficiencies 
in  the  ABS. 

Nevertheless,  we  recognize  that  the 
June  26,  2003,  Federal  Register  Notice 
may  not  have  presented  the  scope  of 
proposed  action  upon  which  comment 
was  invited  with  optimal  clarity  and 
that,  as  a  result,  members  of  the  public 
may  have  reasonably  believed  that  they 
were  invited  to  comment  not  only  on 
whether  resolution  of  the  1991  Notice 
also  resolved  the  first  part  of  30  CFR 
938.16(h),  but  also  on  the  sufficiency  of 
actions  described  in  the  program 
enhancements  document  to  address  the 
deficiencies  in  the  ABS,  and,  further,  on 
the  adequacy  of  Pennsylvania's  bonding 
program  as  a  whole.  For  this  reason,  we 
are  addressing  their  comments  on  these 
latter  two  issues.  However,  we  continue 
to  maintain  that  they  are  outside  the 
scope  of  this  rulemaking. 

The  PennFuture  comments  dated  July 
28,  2003  (Administrative  Record  No.  PA 
802.36),  were  made  on  behalf  of  the 
Pennsylvania  Federation  of  Sportsmen's 
Clubs,  Inc.,  the  Peimsylvania  Chapter  of 
the  Sierra  Club,  Pennsylvania  Trout, 
Inc.,  Tri-State  Citizens  Mining  Network, 
Inc.,  and  Mountain  Watershed 
Association,  Inc. 

On  July  25,  2003  (Administrative 
Record  No.  PA  802.35),  PennFuture 
wrote  us  concerning  oiu^  termination  of 
the  1991  notice.  PennFuture  has 
requested  that  we  incorporate  the 
comments  of  its  July  25  letter  into  the 
comments  on  removal  of  30  CFR 
938.16(h).  We  will  consider  those 
conunents  to  the  extent  that  they 
address  the  removal  of  30  CFR 
938.16(h).  However,  comments  that 
pertain  to  whether  the  June  5,  2003, 
submission  satisfies  the  1991  notice  and 
comments  on  the  30  CFR  732.17(c) 
through  (e)  process  are  considered  as 
non-responsive  to  this  rulemaking. 

PennFuttire  commented  that  OSM  is 
refusing  to  hear  from  the  public  on  the 
adequacy  of  the  June  5,  2003,  PADEP 
submission  of  the  program 
enhancements  dociunent  and  that  in 
doing  so,  OSM  has  violated  the  public's 
right  to  a  meaningful  "opportunity  to 


participate"  in  this  proceeding,  as 
required  by  5  U.S.C.  553(c).  It  claims 
this  also  violates  oiu  obligation  to 
"consider  all  relevant  information"  in 
making  our  decision  as  required  by  30 
CFR  732.17(h)(7). 

We  disagree  that  we  have  violated  the 
notice  and  comment  requirements  of  5 
U.S.C.  553(c)  and  30  CFR  732.17(h).  We 
have  provided  the  public  a  meaningful 
opportimity  to  participate  in  this 
rulemaking  and  have  considered  all 
relevant  information  in  making  our 
decision  on  the  proposal  to  remove  the 
required  amendment  at  30  CFR 
938.16(h).  Our  June  26,  2003,  proposed 
rule  specifically  identified  that  the 
proposal  to  remove  30  CFR  938.16(h)  is 
based  upon  the  information  contained 
in  the  June  5,  2003,  PADEP  submission 
that  was  submitted  in  response  to  our 
1991  notice.  In  addition,  the  proposed 
rule  specifically  requested  comments  on 
whether  we  should  consider  the 
information  submitted  by  Pennsylvania 
sufficient  to  satisfy  the  required 
amendment  at  30  CFR  938.16(h). 

The  June  12,  2003,  administrative 
decision  by  OSM  with  regard  to  the 
satisfaction  of  the  1991  notice  was  a 
separate  and  distinct  action  not  subject 
to  the  public  notice  and  review 
procedures  governing  this  rulemaking. 
To  assist  the  public  in  commenting, 
OSM  decided  that  it  was  appropriate  to 
clarify  in  this  rulemaking  that  it  will 
consider  comments  to  the  extent  that 
they  address  the  satisfaction  of  30  CFR 
938.16(h)  and  that  comments  that 
address  the  1991  notice  will  be 
considered  as  non-responsive  to  this 
rulemaking. 

PennFuture  commented  that  our  pre- 
rulemaking  commitment  to  finding  that 
the  program  enhancements  are  adequate 
violate  the  notice  and  comment 
requirements  of  5  U.S.C.  553(c)  and  30 
CFR  732.17(h)  and  is  violating  our 
obligation  to  serve  as  a  fully  informed, 
impartial  decision  maker. 

We  disagree  with  the  comment's 
presumption  that  our  involvement  with 
the  program  enhancements  document 
has  violated  the  notice  and  comment 
requirements  of  5  U.S.C.  553(c)  and  30 
CFR  732.17(h)  or  that  it  compromises 
our  role  as  a  decision  maker.  Interaction 
of  oiu  staff  with  State  regulatory 
authorities  in  the  administration  of  their 
programs  or  in  the  development  of  State 
policies  and  procedures  and  State 
program  amendments  is  a  routine 
practice.  That  interaction  does  not  alter 
the  fact  that  once  material  is  submitted 
to  us  for  consideration  and  a  regulatory 
action  is  proposed  in  the  Federal 
Register,  as  was  done  in  this  case,  any 
final  decision  will  be  based  upon  the 
merits  after  full  consideration  of  the 


public  comments,  including  any 
information  provided,  on  that  proposal. 

PennFuture  commented  that  because 
OSM's  proposed  deletion  of  the 
actuarial  study  requirement  from  30 
CFR  938.16(hj  is  entirely  dependent  on 
this  finding  that  the  program 
enhancements  are  adequate,  it  would 
seem  indisputable  that  comments  or 
data  contesting  its  adequacy  constitute 
relevant  information  for  OSM  to 
consider  under  30  CFR  732.17(h)(7). 
PennFuture  further  stated-tlwt  the 
notice  of  proposed  rulemaking  prevents 
such  information  and  that  OSM  will  not 
consider  comments  on  the  adequacy  of 
the  bonding  program  enhancements 
document. 

PennFuture  has  mischaracterized  the 
commenting  opportunities  provided  by 
this  rulemaking.  As  discussed  in 
response  to  previous  comments,  the 
notice  initiating  this  rulemciking  activity 
specifically  identified  that  the  proposal 
to  remove  30  CFR  938.16(h)  is  based 
upon  the  information  contained  in  the 
June  5,  2003,  PADEP  submission  that 
addressed  our  1991  notice.  In  addition, 
the  notice  specifically  requested 
comments  on  whether  we  should 
consider  the  information  submitted  by 
Peimsylvania  sufficient  to  satisfy  the 
required  amendment  at  30  CFR 
938.16(h).  While  comments  addressing 
the  basis  for  OSM's  administrative 
decision  that  the  1991  notice  has  been 
resolved  are  not  part  of  this  rulemaking. 
OSM  is  considering  comments  to  the 
extent  that  thev  address  the  satisfaction 
of  the  requirements  at  30  CFR  938.16(h). 

PennFuture  has  suggested  that  OSM 
has  firmly  committed  itself  to  the 
positions  that  the  program 
enhancements  are  adequate  and  that  the 
actuarial  study  requirement  of  30  CFR 
938.16(h)  therefore  may  be  terminated. 
PennFutiue  stated  that  agencies  engaged 
in  rulemaking  or  similar  decisions  that 
are  subject  to  notice  and  coimnent 
procedures  may  not  foreordain  the 
results  by  agreement.  Additionally 
PennFuture  stated  that  OSM  must  treat 
the  adequacy  of  the  "program 
enhancements"  as  an  open  issue  that  it 
can  decide  only  after  inviting  public 
comment  on  the  issue  and  giving  due 
consideration  to  the  input  in  receives. 
Finally,  PennFuture  stated  that  OSM 
therefore  should  publish  a  new  notice  of 
proposed  rulemaking,  expressly  invite 
comment  on  the  adequacy  of  the 
program  enhancements  to  address  the 
concerns  about  the  ability  of  the 
bonding  program  to  ensure  the 
completion  of  the  reclamation  plans  for 
all  operations  on  which  the  operators 
default  on  their  obligations  to  reclaim, 
and  then  make  its  decision  whether  to 
delete  the  actuarial  study  requirement 
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from  30  CFR  938.16(h)  only  after  it 
appropriately  considers  all  relevant 
information  it  receives 

We  disagree  with  the  comments  The 
results  of  this  rulemaking  were  not 
foreordained  bv  agreement  The  fact  that 
OSM  staff  worked  with  PADEP  staff  in 
developing  the  program  enhancements 
document  does  not  constitute  a  binding 
agreement  on  OSM  as  it  relates  to  this 
.  rulemaking.  As  provided  for  under  30 
CFR. 732. 17(c)  through  (e).  OSM  has 
separately  eTPTt^ised  its  decision-making 
authority  to  review  actions  taken  by 
PADEP  to  address  the  issues  identified 
in  the  1991  notice  and  concluded  that 
the  1991  notice  has  been  resolved. 
There  is  no  requirement  for  public 
notice  before  revising  or  terminating 
such  notices  and  the  basis  for  our  lune 
12,  2003.  decision  terminating  thf  \99\ 
notice  is  beyond  the  scope  of  thl^ 
rulemaking.  Separately,  we  published  a 
proposed  rulemaking  to  obtain  public 
input  nn  whether  the  information 
submitted  by  Pennsylvania  in  thf  June 
5.  2003.  PADEP  submission  provides 
sufficient  basis  for  the  removal  of  the 
requirements  at  30  CFR  938  lB{h)  We 
are  now  making  our  final  decision  after 
reviewing  all  responsive  comments 
Therefore,  further  public  participation 
in  this  decision  is  not  warranted. 

PennFuture  requested  that  OSM 
publish  a  new  notice  that  c:ompletelv 
explains  why  it  believes  the  program 
enhancements  have  been  adequately 
addressed 

Again,  we  have  decided  not  to  adopt 
the  suggestion  to  publish  a  new  notice 
with  revised  discussions  of  how  the 
program  enhancements  document 
addresses  the  requirements  at  30  CFR 
938.16(hJ.  The  notice  of  proposed 
rulemaking  for  this  action  provides  a 
complete  descnption  of  the  events 
leading  up  to  the  requirements  imposed 
at  30  CFR  938  16(h)  The  notice  also 
provides  a  summary  of  the  activities 
proposed  and  undertaken  by  PADEP 
that  potentially  satisfy  the  outstanding 
issues  as  well  as  a  listing  of  the  specific 
documents  that  form  the  basis  for  our 
proposal.  Because  it  was  not  reasonable 
or  practical  for  us  to  publish  the 
voluminous  documents  in  the  Federal 
Register,  we  made  these  documents 
available  to  the  public  in  both  paper  and 
electronic  form  upon  request  In 
addition,  we  offered  the  oppcjrtunity  for 
a  public  hearing  where  interested 
persons  could  seek,  clarification  of  anv 
points  needed  to  facilitate  their  abilitv 
to  provide  meaningful  comment   We 
believe  that  the  Federal  Register  notice, 
the  information  we  made  available  to 
the  public,  and  the  opportunity  for  a 
public  hearing  provided  sufficient 
information  to  persons  interested  in 


commenting  on  the  notice  of  proposed 
rulemaking.  Further.  PennFuture's 
extensive  comments  on  this  rulemaking 
exhibit  an  extensive  review  of  the  basis 
for  proposing  removal  of  30  CFR 
938.16(h). 

PennFuture  commented  that  PADEP 
has  failed  to  provide  the  hard  proof  of 
financial  soundness  and  sufficient 
reclamation  performance  required  bv  30 
CFR  938.16(h)  and  that  until  PADEP 
submits  an  actuarial  study  or  similar 
analysis  showing  that  its  bonding 
program  actually  guarantees  complete 
reclamation  of  all  permanent  program 
sites,  the  first  requirement  of  30  CFR 
938.16(h)  will  remain  unresolved  and 
therefore  must  remain  in  place. 

We  disagree  with  the  comment,  which 
misstates  the  scope  of  the  requir-ed 
amendment.  The  scope  of  30  CFR 
938  16(h)  was  limited  to  deficiencies  in 
the  ABS.  PADEP  has  terminated 
reliance  upon  the  ABS  for  its  regulatory 
program  and  demonstrated  that  the  ABS 
did  not  play  a  role  in  bonding  for  the 
surfac:e  effects  of  underground  mining. 
As  such,  the  Pennsylvania  regulatory 
program  now  operates  consistent  with 
30  CFR  800  1 1(a)  through  (d)  rather  than 
under  (e)  as  was  cited  in  the  required 
amendment.  While  there  are  residual 
issues  in  the  transition  from  the  ABS  to 
conventional  bonds,  they  are  adequately 
addressed  in  the  [)rogram  enhancements 
document. 

PennFuture  commented  that  the 
fundamental  reason  PADEP  still  is 
unable  to  submit  an  actuarial  study  or 
similar  information  denumstrating  the 
solvency  of  its  bonding  program  is  that 
the  program  remains  insolvent  and 
unable  to  guarantt>e  treatment  of  all  the 
post-inining  discharges  emanating  from 
permanent  program  sites.  PennFuture 
also  indicated  that  in  order  to 
demonstrate  the  'soundness  or  financial 
solvency"  of  its  bonding  program. 
PADEP  first  would  have  to  make  its 
bonding  program  fiscally  sound. 

Again,  the  comment  misstates  the 
scope  of  the  required  amendment, 
which  is  limited  to  the  ABS.  In  the  case 
of  a  State  operated  ABS.  the  State's 
obligation  to  expend  funds  to  reclaim  a 
forfeited  site  extends  to  all  assets  of  the 
ABS  unless  the  scope  of  reclamation 
covered  by  the  ABS  is  expressly  limited. 
Where  it  is  determined  that  an  ABS 
lacks  sufficient  assets  to  cover  the  full 
cost  of  reclamation  for  which  it  is 
applicable,  as  was  the  case  with 
Pennsylvania  in  the  required 
amendment,  the  State  must  take  steps  to 
sufficiently  increase  the  assets  of  the 
ABS  to  cover  existing  and  reasonably 
anticipated  obligations.  Efforts  to  fix  an 
ABS  are  evaluated  on  their  ability  to 
make  the  ABS  solvent.  However,  a  State 


always  has  the  option  to  terminate  use 
of  its  ABS  and  require  conventional 
bonds  to  replace  ABS  coverage.  In  doing 
so.  a  State  does  not  have  an  obligation 
to  make  its  ABS  solvent  before 
converting  to  a  conventional  bonding 
system  (CBS)  and  requiring  applicants 
to  post  conventional  bonds  and  existing 
permittees  to  replace  ABS  coverage  with 
conventional  bonds.  Such  a  requirement 
would  be  well  beyond  what  is  required 
of  a  CBS  under  30  CFR  part  800  where 
posted  bonds  are  deficient  or  insolvent, 
as  well  as  beyond  anything  OSM  would 
be  able  to  require  should  it  withdraw 
approval  of  a  State  program  because  of 
an  inadequate  ABS.  In  the  case  of 
Pennsylvania,  which  initiated  this 
process  in  2001.  terminating  reliance 
upon  the  ABS  and  requiring  all 
applicants  and  permittees  to  shift  to 
conventional  bonds  did  not  require  a 
program  amendment  because  the 
program  already  included  a  CBS.  which 
was  being  applied  to  underground 
mines. 

PennFuture  commented  that  the  ABS 
Bond  Forfeiture  Discharge  Workplan 
(Workplan)  and  the  program 
enhancements  document  attempt  to 
balance  the  books  not  by  expanding  the 
assets  of  the  ABS  to  match  the  long-term 
treatment  costs  it  must  cover,  but  by 
attempting  to  write  off  many  of  those 
liabilities,  and  perhaps  all  of  them. 

We  disagree  with  tne  comment.  We 
can  find  no  provisions  in  the  Workplan 
where  PADEP  proposes  to  "write-off 
primacy  discharges  forfeited  under  the 
Pennsylvania  ABS.  To  the  contrary,  the 
Workplan  provides  for  continued 
revenue  to  the  Fund;  precludes  the 
addition  of  any  more  potential  liabilities 
to  the  Fund  by  halting  its  use  for  new- 
permits;  reduces  potential  obligations  to 
the  Fund  by  requiring  the  replacement 
of  ABS  coverage  with  conventional 
bonds  or  other  financial  guarantees  at 
existing  permits;  and  provides  a 
structured  approach  to  achieving 
reclamation  of  poUutional  discharges  by 
targeting  significant  resources  through  a 
variety  of  financial  and  reclamation 
mechanisms  at  current  primacy 
forfeitures  which  fall  under  the  ABS. 
Any  initiative  to  eliminate  the  revenue 
to  the  fund  would  be  an  amendment  to 
the  program,  which  could  not  be 
implemented  without  going  through  the 
program  amendment  process,  including 
opportunity  for  public  comment. 

PennFuture  commented  that  until 
PADEP  has  actually  implemented  all  of 
its  "program  enhancements"  and 
actually  shown  that  they  achieve  the 
objectives  applicable  to  all  SMCRA 
bonding  programs,  it  cannot  satisfy  the 
first  requirement  of  30  CFR  938.16(h)  to 
"demonstrate"  the  adequacy  and 
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solvency  of  its  bonding  program. 
PennFuture  further  stated  that  because 
the  program  enhancements  document 
does  not  (and  cannot)  provide  that 
proof.  OSM  must  leave  the  first 
requirement  of  30  CFR  938.16(h)  in 
place,  and  must  institute  Part  733 
proceedings  based  on  PADEP's  failure  to 
satisfy  it. 

Again,  the  comment  misstates  the 
scope  of  the  reqxiired  amendment, 
which  is  limited  to  the  ABS.  In  fact,  if 
we  were  to  accept  the  comment  and 
initiate  a  Part  733  action  and  ultimately 
take  over  all  or  a  portion  of 
Pennsylvania's  approved  program  or 
substitute  a  Federal  Program,  we 
couldn't  begin  to  address  the  probleihs 
caused  by  the  deficiencies  in  the  ABS  as 
well  as  the  program  enhancements 
document  does.  PADEP  has  provided  a 
credible  approach  to  addressing 
outstanding  bond  program  reclamation 
responsibilities  and  OSM  has  concluded 
that  the  required  amendment  at  30  CFR 
938.16(h)  is  satisfied.  Therefore,  OSM 
has  no  basis  for  initiating  proceedings 
under  30  CFR  part  733. 

PennFuture  raised  questions  on 
PADEP's  June  5,  2003,  letter  regarding 
the  payment  of  reclamation  fees  by 
underground  mine  operators. 

The  1991  rulemaking  at  30  CFR 
938.16(h)  required  Pennsylvania  to 
clarify  the  procedures  to  be  used  for 
bonding  the  surface  impacts  of 
underground  mines  and  the  procedures 
to  reclaim  undergroimd  mining  permits 
where  the  operator  has  defaulted  on  the 
obligation  to  reclaim.  OSM  imposed  the 
requirement  to  clarify  bonding  forfeiture 
funding  procediu^s  and  the 
responsibilities  of  the  ABS.  Bond 
program  shortfalls  have  been 
documented  by  the  1993  Milliman  & 
Robertson  actuarial  study  and  the 
February  2000  PADEP  Assessment 
Report.  Because  PADEP  has  clarified 
that  it  has  not  been  relying  on  the  ABS 
for  bond  coverage  for  the  surface  effects 
of  underground  mines  that  portion  of 
the  required  amendment  has  been 
satisfied. 

PennFuture  commented  that 
statements  that  underground  mines  are 
bonded  under  a  CBS  is  erroneous 
because,  lacking  a  mandatory  site- 
specific  bond  adjustment  provision, 
Pennsylvania's  approved  program  has 
never  included  a  conventional  SMCRA 
bonding  system. 

We  do  not  agree  with  this  comment. 
The  fact  that  Pennsylvania  did  not  have 
a  mandatory  adjustment  provision  does 
not  alter  the  fact  that,  imder  its 
approved  program,  it  had  been 
accepting  conventional  bonds  as 
providing  full  bond  coverage,  separate 
from  the  ABS,  for  the  surface  effects  of 


imderground  mines.  We  agree  that 
Peimsylvania  needs  to  modify  its 
program  to  include  a  mandatory  bond 
adjustment  provision.  However, 
imposing  such  a  required  amendment  is 
beyond  the  scope  of  30  CFR  938.16(h). 
In  any  case,  a  commitment  to  propose 
such  an  amendment  was  included  in  the 
program  enhancement  dociunent.  In 
fact,  the  proposed  amendment  has  now 
been  received  by  OSM  and  we  have 
published  it  for  comment  in  a  separate 
FR  notice. 

PennFuture  conunented  that  because 
the  authorization  in  25  Pa.  Code 
86.17(e)  to  use  reclamation  fees  on  all' 
bond  forfeiture  sites  is  part  of  the  OSM- 
approved  State  regulatory  program, 
PADEP  may  not  deviate  from  the  terms 
of  that  program  through  an  unwritten 
policy  or  a  mere  letter  to  OSM. 
PennFuture  asserted  that  the  plain  terms 
of  the  permit  fee  regulation  at  25  Pa. 
Code  86.17(b),  approved  at  primacy, 
required  payment  of  the  $50  per  acre  fee 
by  everyone  plaxuiing  to  engage  in 
surface  mining  activities  (a  term  that 
included  surface  activities  associated 
with  an  underground  mining  operation). 
That  provision  was  deleted  in  1991  and 
replaced  with  25  Pa.  Code  86.17(e), 
which  expressly  exempts  imderground 
operators  from  the  permit  fee 
requirement,  but  does  not  expressly 
prohibit  the  use  of  fee  moneys  to 
reclaim  surface  effects  of  underground 
mining.  PennFuture  further  stated  that  if 
PADEP  wants  to  place  such  a  restriction 
on  the  use  of  the  funds,  the  only  way 
it  can  do  so  is  through  a  program 
amendment.  PennFuture  believes  that 
the  explanation  presented  in  PADEP's 
June  5,  2003,  letter  does  not  resolve,  but 
rather  highlights,  an  inconsistency 
between  the  terms  of  the  approved 
Pennsylvania  program  and  its 
implementation  and  that  the 
inconsistency  can  be  "clarified"  in  only 
one  of  two  ways:  (1)  PADEP's 
elimination  of  the  unpromulgated  and 
unapproved  restriction  on  the  use  of  the 
ABS  reclamation  fees,  or  (2)  PADEP's 
submission  and  oiu  approval  of  a 
program  amendment  incorporating  the 
restriction  that  PADEP  claims  to  apply 
in  practice. 

We  do  not  agree  with  PennFuture's 
assertion  that  25  Pa.  Code  86.17(b) 
prevented  PADEP  fi'om  establishing  and 
operating  within  the  boundaries  of  the 
Peimsylvania  ABS.  Pennsylvania's 
regulation  at  25  Pa.  Code  86.17(b) 
provided  the  authority  to  collect  a 
permit  application  fee.  When 
Pennsylvania  deleted  subsection  (b)  and 
added  subsection  (e)  in  1990,  it  stated 
that  "[s]ection  86.17  is  changed  to 
clarify  that  the  $50  per  acre  reclamation 
fee  does  not  apply  to  the  stuface  effects 


of  underground  mining."  Volume  18, 
Pennsylvania  Bulletin,  3385,  June  16, 
1990.  (Emphasis  added)  Since  the  1990 
changes  "clarified,"  rather  than 
"created,"  the  reclamation  fee 
exemption  for  undergroimd  operators, 
PADEP's  June  5,  2003  assertion  that 
"[blending  of  surface  impacts  of 
underground  mines  has  always  been 
luider  a  conventional  bonding  system" 
is  consistent  with  previously  approved 
and  cvurently  approved  regulations.  The 
discretionary  authority  imder  25  Pa. 
Code  86.152  and  86.149(b)(7)  provided 
PADEP  with  the  option  of  adjusting 
bonds  on  sites  it  determined  were 
covered  by  the  ABS.  In  addition,  there 
were  no  program  restrictions  preventing 
PADEP  from  allocating  the  reclamation 
fees  collected  to  those  sites  where  bonds 
were  adjusted  piusuant  to  the 
discretionary  authority.  The  required 
amendment  at  30  CFR  938.16(h) 
requested  that  Pennsylvania  clarify  its 
existing  procedures  with  regard  to  that 
process.  PADEP  has  done  so,  by  stating 
in  its  Jime  5,  2003,  letter  that 
underground  mines  are  not  subject  to 
the  reclamation  fee,  and  that  the  ABS 
moneys  are  not  used  for  reclaiming 
undergroimd  mines.  We  believe  these 
statements  are  legally  supported  by  the 
flexible  language  contained  in  the 
State's  regulations  at  25  Pa.  Code  86.17 
and  86.152.  Moreover,  and  as  stated 
above,  PADEP  is  now  requiring  all  mine 
permits  to  post  a  full  cost  reclamation 
bond  and  PADEP  has  proposed  a 
number  of  enhancements,  as  well  as  an 
amendment  making  it  clear  that  bond 
adjustment  will  be  mandatory  when 
adjustment  is  needed. 

PennFuture  commented  that  the 
PADEP  technical  guidance  document 
that  remains  in  effect  provides  that  the 
mine  drainage  treatment  component  for 
an  underground  anthracite  [see  PADEP 
Technical  Guidance  Document  No.  563- 
2504—45  1,  "Bonding:  Anthracite 
Underground  Mines"  (February  15, 
1997))  is  limited  to  the  cost  of  replacing 
the  treatment  system. 

We  appreciate  the  commenter 
pointing  out  that  Pennsylvania's  1997 
guidance  document  is  not  consistent 
with  our  1997  acid  mine  drainage 
(AMD)  policy  statement  issued  shortly 
after  their  guidance  document  (while 
the  Pennsylvania  guidance  document 
reflects  Federal  bonding  requirements 
for  underground  mines  promulgated  in 
1980,  those  requirements  were 
simplified  with  that  express  provision 
limiting  bending  to  the  cost  of  removing 
or  replacing  the  treatment  system  being 
removed  in  1983).  However,  that 
inappropriate  limitation  in  the  guidance 
document  is  not  germane  to  the 
requirements  of  30  CFR  938.16(h)  nor 
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our  basis  for  proposing  to  remove  it. 
Therefore,  the  comment  is  outside  the 
scope  of  this  action. 

PennFuture  indicated  that  the 
program  enhancements  document 
suggests  that  PADEP  will  include  long 
term  treatment  costs  in  calculating  the 
water  treatment  component  of 
conventional  bonds,  but  the  formula  it 
provides  (in  Appendix  1)  incongruously 
does  not  take  into  account  the  costs  of 
replacing  the  treatment  system. 

First,  tne  approach  to  calculating 
costs  for  conventional  bonds  is  outside 
the  scope  of  the  19m  rulemaking 
codified  at  30  CFR  938  lb(h)  and  our 
basis  for  proposing  to  remove  it.  In  anv 
case,  we  have  found  that  PADEPs 
approach  to  calculating  the  annual 
treatment  cost  includes  a  component  for 
recapitalization.  (3ur  technical  staff  has 
been  working  with  PADEP  on  refining 
treatment  cost  calculations  and  confirms 
that  the  cost  of  reconstructing  the 
discharge  treatment  system  is  included. 
Please  note  that  P.\DEP  plans  to  address 
this  issue  through  a  specific  guidance 
document  that  will  be  open  to  public 
comment.  We  encourage  you  to  contact 
P.ADEP  and  notif\-  them  of  your  interest 
to  review  and  comment  on  new  and 
revised  technical  guidance  documents. 

PennFuture  commented  that  the 
method  for  calculating  the  bond  for  an 
underground  mine  can  be    clarified" 
once  and  for  all  only  if  it  is  part  of  the 
OSM-approved,  OSM-enforceable  State 
regulatory  program 

Underground  bond  calculation 
procedures  are  part  of  the  approved 
program  Consistent  with  Federal 
regulatory-  programs.  States  mav 
implement  bonding  calculations  and 
bond  rates  through  agency  guidelines. 
Pennsylvania  maintains  bond  rate 
guidelines  through  its  Technical 
Guidance  Document  system.  We  have 
generally  not  required  the  submission  of 
those  guidance  documents  as  program 
amendments  nor  would  we  expect  to 
unless  they  seemed  to  conflict  with  the 
approved  program.  In  any  case,  the 
method  for  calculating  the  bond  amount 
for  conventional  bonds  required  to  be 
posted  for  the  surface  effects  of 
underground  mines  is  bevond  the  scope 
of  this  rulemaking  which,  as  previously 
explained,  is  limited  to  the  ABS. 

PennFutUi-e  commented  that  PADEP's 
June  5,  2003,  submission  does  not 
satisfy  the  first  requirement  of  30  CFR 
938.16(h)  to  demonstrate  that 
Pennsylvania's  bonding  program 
guarantees  timely  and  complete 
reclamation  of  all  bond  forfeiture  sites. 
PADEP  has  not  submitted  such  proof, 
and  the  unfolding  situation  with  C&K 
Coal  Company  shows  that  it  is  unable  to 
do  so. 


Please  review  our  responses  to  a 
number  of  similar  comments  above. 
PADEP's  June  5,  2003,  submission  does 
satisfy  the  requirements  of  30  CFR 
938.16(h).  In  addition,  PADEP  has 
provided  a  credible  approach  to 
addressing  residual  reclamation 
obligations  covered  by  the  ABS.  These 
include  the  provision  of  $5.5  million  for 
land  rei:lamafion,  the  conversion  of 
active  mine  permits  to  full  cost  bonding, 
and  the  development  of  a  long-term 
treatment  approach  to  pollutional 
discharges  on  active  and  forfeited  mine 
sites.  Forfeiture  situations  such  as  those 
presented  by  C&K  Coal  Company  are 
unfortunate  and  are  representative  of 
the  types  of  challenges  that  PADEP  faces 
as  it  addresses  those  residual 
obligations.  We  have  committed  to  a 
cooperative  partnership  with  PADEP 
that  will  target  the  resources  (jf  both 
agencies  towards  the  implementation  of 
the  bond  program  enhanc:ements  put 
forth  by  PADEP  under  the  program 
enhancements  document  We  are 
confident  that  the  shift  from  the  ABS  to 
conventional  bonds  (which  brings  the 
Pennsylvania  program  into  c:onformance 
with  F'ederal  rfHjuirements)  together 
with  ongoing  and  planned 
enhancements  to  address  the  residual 
ABS  obligations,  con.stitutes  the  best 
approach  to  resolving  residual 
obligations  of  the  ABS  such  as  the  one 
referenced  in  the  comment, 

PennFuture  commented  that  we 
should  allow  the  required  program 
amendment  codified  at  30  CFR 
938.16(h)  to  remain  in  place,  and  should 
now  institute  the  Parp  733  proceedings 
we  should  have  initiated  in  early  1992 
based  on  PADEP's  failure  to  satisfy  the 
two  requirements  codified  therein. 

Please  see  our  respcjnse  above  to 
similar  comments.  The  required 
amendment  at  30  CFR  938.16(h)  has 
been  satisfied  and  we  have  no  basis  for 
initiating  proceedings  under  30  CFR 
part  733. 

The  following  comments  from 
PennFuture  are  derived  from  its  letter  to 
us  dated  July  25.  2003.  regarding  our 
action  in  terminating  the  1991  notice. 
As  we  noted  above,  we  are  identify  ing 
and  responding  to  these  comments  only 
to  the  extent  that  thev  arguably  apply  to 
removal  of  the  required  amendment  at 
30  C;FR  938.16(h)  and  have  not  already 
been  addressed  abftve. 

PennFuture  stated  that  OSM  has  flip- 
fiopped  from  its  previous  insistence  that 
all  forfeiture  discharges  receive  timely 
treatment. 

We  do  not  agree  with  this  comment. 
We  have  consistently  required,  in 
Pennsylvania  as  well  as  other  states, 
that  any  ABS  must  have  sufficient  assets 
to  complete  the  reclamation  plan  of  all 


sites  covered  by  the  ABS.  We  have 
consistently  judged  efforts  to  correct 
identified  deficiencies  in  an  ABS  by  that 
same  standard.  However,  this  is  the  first 
time  we  have  faced  a  situation  in  which 
a  State  has  decided  to  replace  ABS  bond 
coverage  for  new  and  existing  permits 
with  conventional  bonds  rather  than 
trying  to  fix  a  deficient  ABS  and 
continue  reliance  upon  it.  Again,  when 
the  bond  coverage  being  provided  to 
operations  as  part  of  an  approved 
program  under  30  CFR  800.11{e}  is 
determined  to  be  insufficient,  it  is 
appropriate  to  require  replacement  of 
that  bond  coverage  with  a  conventional 
bond  posted  under  30  CFR  800.1 1(a) 
through  (d).  That  is  what  OSM  would 
do  if  we  were  to  institute  a  Federal 
bonding  program  in  Pennsylvania  or 
any  other  State  with  an  ABS.  However, 
there  is  no  obligation  to  make  the  bond 
coverage  under  subsection  (e)  solvent 
before  doing  so.  That  does  not  mean  that 
the  obligation  to  treat  forfeiture 
discharges  goes  away.  That  obligation 
remains  first  with  the  permittee. 
Second,  it  resides  with  the  bond 
coverage  to  the  extent  funds  are 
available.  However.  Pennsylvania,  or 
any  other  State,  is  only  obligated  to  treat 
forfeiture  discharges  to  the  extent  bond 
funds  are  available. 

PennFuture  stated  that  by  using  a 
watershed  approach  to  address  primacy 
forfeiture  discharges,  OSM  is  attempting 
to  hide  the  failure  of  PADEP  and  OSM 
to  ensure  full  implementation  of  the 
reclamation  plan  for  every  primacy 
forfeiture  site. 

We  do  not  believe  this  comment  is 
within  the  scope  of  this  rulemaking. 
However,  we  will  respond.  We  support 
PADEP's  approach  to  address  all  mine 
drainage  problems  in  the 
Commonwealth,  including  those  from 
primacy  forfeitures,  on  a  watershed 
basis.  Given  the  range  of  State  and 
Federal  government  programs  and 
citizen  based  mine  drainage  treatment 
efforts  ongoing  in  Pennsylvania,  PADEP 
must  carefiiUy  consider  each  primacy 
forfeiture  discharge  in  the  context  of  all 
pollution  in  the  watershed.  Without 
such  an  approach,  scarce  programmatic 
and  technical  resources  could  be 
wasted.  SMCR.\  and  the  30  CFR  part 
800  bonding  regulations  do  not  prohibit 
the  regulatory  authority  from 
implementing  discharge  abatement 
activities  in  the  context  of  an  entire 
watershed. 

PennFuture  stated  that  it  will  take 
years  for  the  agencies  to  perform  all  the 
studies,  calculate  all  the  wasteload 
allocations,  create  the  priority  lists, 
evaluate  the  available  funding  and  other 
mechanisms,  and  confront  the  hard 
decisions  to  formally  abandon  certain 
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primacy  discharges.  PennFuture  stated 
that  in  the  meantime,  the  primacy 
forfeiture  discharges  will  continue  to 
flow  without  treatment,  and  the  list  of 
them  will  grow  longer. 

While  we  do  not  believe  it  is  within 
the  scope  of  this  rulemaking,  we  agree 
with  the  comment  that  collecting  the 
appropriate  scientific  information  and 
developing  effective  abatement  plans 
may  require  a  considerable  amount  of 
time.  However,  PADEP  and  we  have 
committed  to  a  joint  agency  cooperative 
approach  to  developing  watershed  plans 
that  will  successfully  abate  forfeiture 
discharges.  We  acknowledge  that  until 
such  time  as  a  discharge  abatement  plan 
becomes  effective,  certain  discharges 
may  go  untreated. 

PennFutiu-e  commented  that  the 
program  erdiancements  document  fails 
to  show  that  sufficient  financial 
guarantees  have  been  or  will  be  posted 
for  active  and  inactive  discharge  sites  to 
prevent  the  discharges  from  going 
untreated  after  forfeiture  occurs. 

Again,  while  we  believe  this  comment 
is  outside  the  scope  of  this  rulemaking, 
we  will  respond.  PADEP  has  invested  a 
great  deal  of  effort  in  developing  a 
remedy  to  the  inadequacies  of  the 
classic  bonding  approach  to  long-term 
discharges.  In  the  short-term,  it  has  used 
its  enforcement  and  compliance  process 
to  initiate  a  number  of  treatment  trusts 
on  active  mine  sites.  It  has  invested  staff 
resources  in  the  development  of  a 
workable  trust  approach.  For  the  long- 
term,  PADEP  has  conmiitted  a  process 
where  operators  will  have  to  put  up  a 
separate  bond  that  will  provide  for  long- 
term  treatment  in  the  event  of  a 
forfeiture.  If  operators  refuse  or  are 
unable  to  come  up  with  the  bond, 
PADEP  will  use  its  enforcement  and 
compliance  process  to  have  tbe  operator 
commit  to  building  a  financial 
assurance  (trust)  over  a  specified  period 
of  time.  PADEP's  approach  is  within 
their  approved  statutory  and  regulatory 
requirements  and  will  take  some  time  to 
be  fully  implemented.  We  agree  that  it 
is  possible  that  certain  sites  may  forfeit 
their  bonds  leaving  insufficient  funds 
for  the  immediate  treatment  of  any 
pollutional  discharges.  In  such  cases, 
PADEP  has  committed  to  addressing  the 
sites  as  part  of  their  watershed  approach 
under  the  Workplan. 

PennFuture  commented  that  the  bond 
conversion  program  was  a  misdirected 
effort  because  instead  of  focusing  on  the 
major  problem  of  mine  drainage 
treatment  guarantees,  PADEP  conducted 
a  multi-year  effort  to  revamp  parts  of  its 
program  for  guaranteeing  land 
reclamation,  which  consumed 
considerable  resources  of  both  mine 
operators  and  PADEP  staff. 


We  do  not  agree  with  the  comment. 
PADEP's  plan  for  converting  e.xisting 
operations  from  the  ABS  to 
conventional  bonds  was  designed  to 
maximize  the  number  of  sites  obtaining 
conventional  bonds  and  minimize  the 
number  of  forfeitiu-es  that  might  be 
triggered  by  the  conversion  process.  It 
also  addresses  the  water  treatment 
component  in  a  manner  consistent  with 
OSM's  1997  AMD  policy  statement  as 
applied  under  programs  with 
conventional  bonds. 

PennFuture  submitted  a  list  of 
activities  ongoing  in  the  Pennsylvania 
regulatory  program,  in  support  of  a 
contention  that  Pennsylvania's 
transition  to  a  CBS  is  not  complete. 
PennFuture  commented  that  based  upon 
the  submitted  reasons,  Pennsylvania  is 
still  operating  an  ABS. 

We  acknowledge  that  the  Fund  still 
exists.  However,  with  regard  to  the 
comment  and  its  relevance  to  the 
removal  of  the  required  amendment  at 
30  CFR  938.16(h),  we  note  that  PADEP. 
rather  than  continuing  efforts  to  make 
the  ABS  solvent,  is  now  requiring  all 
mine  permits  to  post  a  full  cost 
reclamation  bond.  We  also  acknowledge 
that,  through  implementation  of  the 
workplan  described  in  the 
enhancements  document,  PADEP  is 
continuing  efforts  to  further  reduce  the 
residual  potential  obligations  to  the 
Fimd  by  obtaining  other  forms  of 
financial  guarantees  for  those  potential 
obligations  where  possible.  However, 
that  does  not  alter  the  fact  that  the 
required  actions  described  in  30  CFR 
938.16(h)  are  now  moot  because 
Peimsylvania  chose  a  different  course  to 
address  the  issues  raised. 

PennFuture  commented  that  the 
Workplan  is  inconsistent  with  SMCRA 
because  it  allows  primacy  discharges  to 
be  lumped  with  all  other  post  mining 
discharges  under  a  prioritized 
reclamation  approach.  That  process, 
PermFutiue  contends,  is  inconsistent 
with  SMCRA.  PennFuture  further  stated 
that,  imder  SMCRA,  primacy  sites  are 
legally  distinctive  and  are  not  supposed 
to  be  thrown  in  with  every  other 
abandoned  coal  mine  in  the  State  and 
that  the  Workplan  explicitly  allows  for 
primacy  forfeiture  discharges  to  go 
without  treatment  based  on  the 
unavailability  of  funds,  and  it 
effectively  writes  off  some  primacy 
discharges  permanently  because  they 
fall  below  the  treatment  threshold  on 
the  priority  list. 

We  do  not  agree  that  the  Workplan  is 
inconsistent  with  SMCRA.  As  we  have 
stated  in  a  previous  decision  on  a 
Pennsylvania  bonding  amendment, 
SMCRA  does  not  prevent  regulatory 
authorities  fi-om  prioritizing  reclamation 


efforts  to  effectively  allocate  staff 
resources  or  to  improve  the 
environmental  outcome  of  program 
operations.  See  56  FR  55080,  55084 
(October  24.  1991)  ("To  the  extent  that 
(State  programs]  provide  only  for  a 
ranking  of  sites  for  reclamation  without 
compromising  the  requirement  that  all 
sites  for  which  bonds  were  posted  be 
properly  reclaimed,  however,  they  are 
not  inconsistent  with  *   *   *  SMCRA 
*   *   *")  Likewise,  there  are  no 
provisions  under  SMCRA  or  the  30  CFR 
part  800  bonding  regulations  that 
prevent  the  regulatory  authority 
implementing  discharge  abatement 
activities  in  the  context  of  an  entire 
watershed.  OSM  supports  PADEP's 
approach  to  address  all  mine  drainage 
problems  in  the  Commonwealth, 
including  those  from  primacy 
forfeitiues,  on  a  watershed  basis.  As  we 
noted  above,  PADEP  must  carefully 
consider  each  primacy  forfeitiue 
discharge  in  the  context  of  all  pollution 
in  the  watershed.  Without  such  an 
approach,  programmatic  and  technical 
resources  could  be  wasted.  We  disagree 
that  the  discharge  Workplan  would 
allow  PADEP  to  "write-off  sites  based 
upon  a  treatment  threshold  established 
on  a  priority  list.  We  expect  that  some 
discharges  will  be  addressed  under 
abatement  plans  where  treatment  may 
not  be  at  the  specific  discharge  location 
or  may  be  carried  out  in  combination 
with  non-primacy  forfeiture  discharges. 
However,  we  anticipate  that  all  primacy 
forfeiture  pollutional  discharges  will  be 
addressed  by  PADEP. 

PennFuture  conunented  that  OSM  has 
previously  ruled  on  the  prioritization  of 
bond  forfeiture  reclamation  in  the 
October  24,  1991,  Federal  Register  (56 
FR  55080),  when  it  stated  that  "neither 
SMCRA  nor  the  Federal  regidations 
provide  for  prioritizing  sites  for 
reclamation,  since  both  presume  that 
site-specific  bonds,  together  with 
necessary  supplemental  funding  from 
.-iltemative  bonding  systems,  will  be 
immediately  available  and  adequate  to 
cover  reclamation  costs  for  each  site." 
56  FR  at  55084. 

In  response,  we  note  that  our  October 
24,  1991,  finding,  also  stated  that 
prioritization  would  be  inconsistent 
with  SMCRA  where  it  "would  allow 
high  priority  sites  to  be  reclaimed  while 
neglecting  lower  priority  sites."  Id.  The 
Workplan  calls  for  reclamation, 
including  water  treatment,  for  all 
permanent  program  sites,  even  though 
some  \yill  have  to  wait  longer  than 
others,  and  some  will  be  treated  on  a 
watershed  basis.  Neither  of  these 
approaches  equates  to  a  "write-off'  of 
permanent  program  site  reclamation 
costs. 
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In  support  of  its  previous  t:oinmenf 
that  OSM  and  PADEP  cannot   ■write- 
off' outstanding  obligations  of  an  .ABS. 
PennFuture  referenced  past  OSM 
dtKusions  in  Missouri  i.Tb  Vii  at  21281). 
Kentucky  (57  FR  at  37090).  and  West 
Virginia'iBO  FR  at  51918)  (codifving 
qu()ted  language  at  H)  CFR  94H.lh(iil)). 

We  do  not  agree  that  The  Workplan 
will   'write-off  primac\  forfeiture 
discharges.  The  Workplan  provides  for 
PADEP  to  develop  and  maintain  a 
statewide  strategy  and  to  dedicate  staff 
resources  expeditiously  to  address 
primacy  forfeiture  discharges.  The 
Workplan  also  provides  for  periodic 
reporting  on  the  status  of  the  discharge 
inventory,  reclamation 
accomplishments,  and  to  provide  us 
with  information  on  program  issues 
encountered  during  the  process.  In 
addition,  the  Workplan  makes 
information  on  the  statewide  strategv. 
site-spe(  ific  abatement  plans  and 
abatement  schedules  available  to  the 
public   We  have  concluded  that  the 
development  of  a  statewide  strateg\'  and 
site-specific  plans  with  periodic 
reporting  and  publu  involvement 
provides  a  pro(  t-ss  that  will  address  all 
primacy  forfeiture  discharges  in  a 
manner  that  wdl  maximize  the 
environmental  beru'fits  on  a  watershed 
basis   .\t  the  saiuf-  time,  we  reiterate  an 
earlier  response  that  pointed  out  that 
converting  from  an  .\BS  that  is  deficient 
to  conventional  bon(i^  is  ijuite  distuK  t 
from  efforts  to  maintain  and  correct 
deficiencies  in  an  .\BS.  as  was  done  by 
Missouri.  Kentuckv  ancl  West  Virginia. 
Again.  Pennsvlvania  is  not  obligated  to 
make  its  ABS  solvent  before  replacing 
the  AB.S  with  conventional  bonds. 

PennFuture  commented  that  it 
disagreed  with  the  discussion  m  the 
program  t-nhancenients  document  that 
dealt  with  bond  program   'liabilitv  " 
versus  "programmatic  accountabilifv   " 
PennFuture  stated  that  the  document 
makes  no  effort  to  ^'xplaln  the 
distinction  bf^tween  the  State  not  being 

liable"  for  treatment  costs  on  bond 
forfeiture  sites  and  it  having 
"programmatic  accountabilitv"  to 
ensure  there  is  sufficient  funding 
available  for  that  purpose. 

While  this  comment  is  outside  the 
scope  of  this  rulemaking  we  will  c  larifv 
the  point   .\gain.  the  operator  remains 
liable  for  all  unfinished  reclamati(jn 
obligations,  including  water  treatment  at 
a  forfeited  site  The  regulatorv  authoritv 
has  an  obligation  to  use  forfeited  and; 
or  ABS  funds  to  complete  the 
reclamation  plan  to  the  extent  fund-,  are 
available.  The  regulatorv  authoritv  aKo 
has  programmatic  accountabilitv  to 
assure  that  there  are  sufficient  funds 
available.  However,  failure  to  fulfill  its 


programmatic  responsibility  to  assure 
that  sufficient  funds  are  available  in  the 
event  of  forfeiture  does  not  make  the 
State  liable  for  completing  the 
reclamation  plan. 

Penn  Future  commented  that  the 
Workplan  wronglv  classifies  Title  V 
primacv  bond  forfeiture  sites  as  a  subset 
of  "lt|he  universe  ot  abandoned  mine 
lands."  and  that  l'.\Dt;P  has  decided 
that  discharges  from  primacv  forfeiture 
sites  are  properh  classified  as  nonpoint 
source  discharges  for  TMDL  purposes. 
Penn  P'uture  takes  issue  with  the  letter 
from  the  Environmental  Protection 
Agency  dated  November  7.  2001.  that 
discusses  the  usf  ol  TMI)L'><  when 
addressing  discharges  on  abandoned 
mine  sites. 

While  we  believe  this  i nmment  falls 
outside  the  scope  of  this  rule  making, 
we  will  address  it  W«'  disagree  with  the 
Penn  Future's  characterization  of  the 
letter  with  regard  to  the  Workplan.  The 
Workplan  does  not  address  whether 
specific  discharges  are  point  or  non- 
point  sources.  Primacy  forfeiture 
discharges  will  be  addressed  bv  PADEP 
through  a  variet\  of  financial  and 
re(  lamation  mei  h.misms  consistent 
with  Pennsvlvaiua's  approved 
Environmental  Protection  Agencv  (EP-M 
water  (iualit\  [)rogram  The  Workplan 
UK  ludfs  a  rominitment  bv  PADEP  to 
make  discharge  abatement  plans 
a\ailable  to  the  publi(    .At  that  time,  the 
[Hiblu  will  have  du  opportunit\-  to 
comment  on  the  treatment  of  discharges 
on  a  site-hv-site  basis. 

Penn  Future  commented  that  the 
Workplan  fails  to  mention  anv 
disc  barges  addressed  b\  remining  or  the 
"rec-in-iit'Li"  program 

While  we  bedim  e  this  comment  falls 
outside  the  scope  of  this  rule  making, 
we  will  address  it   The  value  of 
remming  efforts  m  Pennsylvania  is  well 
known  and  OSM  and  PADEP  chose  to 
not  devote  the  considerable  space 
needed  to  establish  the  \  alue  of  the 
activity.  Persons  interestinl  in  the 
accomplishments  of  the  remining 
program  in  Pennsvlvania  c:an  visit  the 
FP.-\  website  and  obtain  a  copy  of  the 
diK  ument  "Coal  Rernining — Best 
Management  Practices  Guidance 
Manual"  (EPA  821-B-Ol-OlO!.  Under 
Section  ti  ot  that  doc:iiment.  there  is  a 
considerable  amount  of  information  on 
the  water  ciualit\  ac  ctiinplishincmts  of 
remining  in  Pennsvlvania.  Both 
reclamation  mechanisms,  and 
particularly  remining.  present 
opportunities  for  PADEP  to  address 
prim<i(  V  forfeiture  discharges. 

PennFuture  commt^nted  that  PADEP 
is  unable  to  plecige  future  use  or 
availability  of  t:ertain  resources  as  part 
of  the  disc;harge  abatement  Workplan. 


PennFuture  specifically  questioned  the 
availability  of  Growing  Greener  grants 
and  the  10%  Set-Aside  under  the 
SMCRA  Abandoned  Mine  Land 
Program. 

VVhile  we  believe  this  comment  falls 
outside  the  scope  of  this  rulemaking,  we 
will  address  it.  We  do  not  agree  with  the 
comment.  The  Workplan  provides  for 
PADEP  to  develop  and  maintain  a 
statewide  strategy  using  a  number  of 
financial  and  reclamation  resources. 
Growing  Greener  Grants  and  the  10% 
Set-Aside  represent  potentially 
significant  resources  and  have  been 
used  to  achieve  meaningful  reclamation 
in  the  treatment  of  post-mining 
pollutional  discharges.  While  the  extent 
of  their  contribution  will  have  to  be 
determined  on  an  annual  basis,  past 
accomplishments  demonstrate  their 
value  to  the  overall  Workplan  approach 
to  pollution  abatement. 

PennFuture  commented  that 
treatment  bonds  and  trust  funds  will  not 
prevent  future  primacy  forfeitures. 
PennFuture  stated  that  although  the 
posting  of  full-cost  water  treatment 
bonds  or.  as  an  alternative  to  those 
bonds,  establishment  of  treatment  trusts 
may  curb  the  rate  of  growth  of  the  ABS 
funding  shortfall,  they  will  not  prevent 
that  shortfall  from  c^xpanding  or  the  list 
of  untreated  primacy  forfeiture 
discharges  from  lengthening. 

While  we  believe  this  comment  is 
outside  the  sc:ope  of  this  rulemaking,  we 
agree  that  bonds  and  trusts  funds 
specifically  covering  the  treatment  of 
pollutional  may  not  be  a  final  solution 
for  every  discharge.  However,  we 
believe  these  efforts  will  significantly 
reduc;e  the  potential  shortfall  of  the 
ABS.  PADEP  has  invested  a  great  deal 
of  effort  in  dc^veloping  a  remedy  to  the 
inadequacies  of  the  classic  bonding 
approach  to  long-term  discharges.  In  the 
short-term,  it  has  used  its  enforcement 
ancf  compliance  process  to  initiate  a 
number  of  treatment  trusts  on  active 
mine  sites.  It  has  invested  staff 
resources  to  the  development  of  a 
workable  trust  approach.  For  the  long- 
term.  PADEP  has  committed  to  a 
process  whereby  operators  will  have  to 
put  up  a  separate  bond  that  will  provide 
for  long-term  treatment  in  the  event  of 
a  forfeiture.  If  operators  refuse  or  are 
unable  to  come  up  with  the  bond. 
PADEP  will  use  its  enforcement  and 
complianc:e  process  to  force  the  operator 
to  commit  to  building  a  financial 
assurance  (trust)  over  a  specified  period 
of  time.  This  is  an  approach  PennFuture 
supported  in  a  request  for  comments  on 
OSM's  Advance  Notice  of  Proposed 
RulemaJcing  published  in  the  Federal 
Register  on  Mav  17,  2002  regarding 
AMD  bonding  issues  (67  FR  35070).  We 
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believe  that  treatment  bonds  and  trust 
funds  will  lead  to  successful  treatment 
of  many  more  discharges  than  could  be 
successfully  treated  employing  the 
classic  approach  to  conventional 
bonding,  and  will  also  remove  potential 
obligations  to  the  ABS. 

PC  A  submitted  comments  on  July  28, 
2003  (Administrative  Record  No.  PA 
802.37).  PCA  commented  that  it 
supported  the  removal  of  the  required 
amendment  at  30  CFR  938.16(h). 
However,  PCA  believed  that  it  was 
important  that  the  final  rulemaking 
clarify  the  nature  of  the  removal  through 
four  points.  We  will  respond  to  each 
point  in  turn. 

hi  its  first  point,  PCA  indicated  that 
it  believes  that  Pennsylvania's  proposal 
for  financial  assurances  at  sites  with 
post  mining  discharges  is  more  detailed 
and  advanced  than  any  proposed 
Federal  regulatory  requirements.  PCA 
wanted  us  to  state  clearly  that 
Pennsylvania  may  make  changes  to  its 
proposed  submission  and  that  changes 
will  be  subject  to  public  participation. 

We  acknowledge  PCA's  support  of 
removal  of  the  required  amendment.  As 
we  noted  earlier,  in  our  proposed  rule 
of  June  26,  2003,  we  requested 
comments  on  PADEP's  submission  of 
the  program  enhancements  dociument  as 
it  related  to  removal  of  the  required 
amendment  at  30  CFR  938.16(h).  We 
believe  that  Pennsylvania  has  the 
existing  statutory  and  regulatory 
authority  to  implement  the  provisions 
discussed  in  the  document.  As  such, 
there  is  no  need  for  the  document  to  be 
submitted  to  us  for  processing  as  a 
program  amendment  under  30  CFR  part 
732.  While  Pennsylvania  is  free  to  make 
changes  to  the  dociunent,  we  will  be 
closely  monitoring  any  such  changes  to 
insure  that  they  are  based  on 
Pennsylvania's  approved  program.  Any 
changes  that  are  not  based  on  the 
approved  program  will  be  subject  to  the 
program  amendment  standards  of  30 
CFR  part  732,  including  public 
participation. 

In  its  second  point,  PCA  is  concerned 
with  Pennsylvania's  plans  to  move 
ahead  with  implementing  a  trust  fund 
system  that  could  put  operators  at  a 
comf)etitive  disadvantage  because  it  is 
more  detailed,  comprehensive  and 
rigorous  than  other  states  require.  PCA 
is  also  concerned  that  the  trust  fund 
system  could  put  some  operators  out  of 
business  altogether.  PCA  requests  that 
PADEP  implement  a  treatment  trust 
fund  system  that  is  no  more  stringent 
than  any  Federal  program. 

We  disagree  with  tne  premise  of  the 
comment.  We  believe  that  the  steps 
PADEP  is  taking  are  consistent  with 
Federal  requirements  and,  as  such,  will 


not  put  Pennsylvania  oparators  at  a 
competitive  disadvantage. 

In  its  third  point,  PCA  indicated  that 
there  exists  a  bonding  crisis  in  the 
mining  industry  making  it  difficult  for 
operators  to  obtain  bonds  and  it  believes 
that  surety  bonding  will  not  be  available 
to  address  postmining  discharges.  PCA 
wants  us  and  PADEP  to  acknowledge 
the  need  to  review  options  in  light  of 
the  bonding  crisis  and  to  ensure  that  our 
efforts  to  implement  the  joint  workplan 
are  designed  to  avoid  further  worsening 
of  bonding  difficulties. 

We  acknowledge  the  problems 
operators  have  in  seciuing  bonds.  We 
believe  that  the  trust  fund  option 
described  as  part  of  the  bonding 
enhancements  document  is  a  valid 
alternative  that  will  assist  operators  in 
their  meeting  reclamation  requirements 
without  adding  to  the  biuden  of 
securing  conventional  bonds.  The  trust 
fund  provisions  will  also  assist  in 
seciu^ing  the  release  of  conventional 
bonds,  thus  assisting  operators  to  secure 
conventional  bonds  for  other  minesites. 

In  its  fourth  and  final  point.  PCA 
indicated  that  operators  have  been 
treating  discharges  from  minesites  for 
years.  Often,  these  treated  discharges  are 
entering  streams  that  are  severely 
degraded  which  means  the  treatment 
has  little  or  i^o  benefit  to  the  hydrologic 
balance  of  the  receiving  watershed.  In 
those  cases,  PCA  indicated  that  it  may 
not  be  prudent  for  PADEP  to  require 
operators  to  post  a  conventional  bond  or 
a  trust  fund  for  perpetual  treatment. 

As  previously  stated,  the  operator 
remains  liable  for  completing  the 
reclamation  plan,  including  water 
treatment,  and  the  regulatory  authority 
has  a  programmatic  accountability  to 
assure  that  adequate  financial  resources 
are  available  in  the  event  of  bond 
forfeiture.  Therefore,  we  do  not  agree 
with  this  comment. 

Federal  Agency  Comments 

Under  30  CFR  732.17(h)(ll)(i)  and 
section  503(b)  of  SMCRA.  we  requested 
comments  on  the  amendment  from 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Pennsylvania 
program  (Administrative  Record  No.  PA 
802.31).  On  July  3,  2003  (Administrative 
Record  No.  PA  802.32),  MSHA's  Wilkes- 
Barre  Office  wrote  to  us  noting  that  it 
had  no  comments  on  the  proposal. 

On  July  16,  2003  (Administrative 
Record  No.  PA  802.33),  MSHA's  New 
Stanton  Office  wrote  to  us  indicating 
that  before  a  mine  is  abandoned,  MSHA 
requires  that  all  underground  mine 
openings  are  sealed  and  refuse  piles  and 
impoundments  are  abandoned 
according  to  its  requirements  at  30  CFR 
77.215.  MSHA  observed  that  there  are 


many  impoiuidments  in  Pennsylvania 
attached  to  bankrupt  mines  that  have 
not  been  abandoned.  MSHA  noted  that 
the  conversion  of  all  active  and  inactive 
mining  permits  to  a  full  cost 
conventional  bond  should  allow 
Pennsylvania  to  reclaim  these  sites. 
MSHA  concluded  by  noting  that  it  had 
no  objections  to  removing  the  required 
amendment  at  30  CFR  938.16(h). 
We  agree  with  MSHA's  comments. 

Environmental  Protection  Agency  (EPA) 
Comments 

Under  30  CFR  732.1 7(h)(ll)(i)  we 
requested  comments  on  the  amendment 
from  EPA  (Administrative  Record  No. 
PA  802.31).  EPA  responded  on  July  17, 
2003  (Administrative  Record  No.  PA 
802.34)  that  it  appears  that  PADEP  has 
provided  sufficient  information  to 
justify  removal  of  the  required 
amendment  at  30  CFR  938.16(h).  EPA 
further  indicated  that  it  determined  that 
there  are  no  apparent  inconsistencies 
with  the  Clean  Water  Act  or  other 
statutes  or  regulations  under  its 
jurisdiction. 

V.  OSM's  Decision 

Based  on  the  above  findings,  we  are 
removing  the  required  amendment  at  30 
CFR  938.16(h). 

VI.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulator}' 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
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its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30CFR  parts  730,  731.  and  732  have 
been  met 

Executive  Order  131 J2 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCR.\  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surfai:e  c:oal  mining  and 
rec:lamation  operations.  One  of  the 
purposes  of  SMCR^A  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
t?ffects  of  surface  coal  mining 
operations."  Section  503(a)!!)  of 
SMCR.-\  requires  that  State  laws 
regulating  surface  coal  mining  and 
re<damatiun  operations  be    in 
accordance  with"  the  requirements  of 
SMCRA.  and  se<:ti()n  503(a)(7)  requires 
that  State  programs  tdntain  rules  and 
regulations  'consistent  with" 
regulatums  issued  bv  the  Secretary 
pursuant  to  SM('R.-\ 

Executive  Order  1  II  '5 — CnrT^ultcitinn 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Exfcutive  Order 
13175.  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally- 
recognizefl  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direc:t  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  CJovernment  and 
Indian  tribes,  or  on  the  distrihutmn  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  Tribes. 
Pennsylvania  does  not  regulate  any 
Native  Tribal  lands. 

Executive  Order  1  ij  1 1 — Regulations 
That  Sti^niticuntlv  Affect  The  Supply. 
Distribution,  or  Use  of  Ener^- 

On  May  18,  2001.  the  President  issued 
E.xecutive  Order  1.J211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
c:onsidered  significant  under  E.xecutive 
Order  12866.  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supplv. 
distribution,  or  u-ie  of  energv  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supplv.  distributirm,  or  use 
of  energy,  a  Statement  of  Eneruv  Effects 
is  not  required 

SationnI  Environmental  Folicv  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agencv 
decisions  on  proposed  State  regulattirv 
program  provisions  do  not  constitute 


major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)) 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  II.S.(]. 
3507  et  seq). 

Reguluton'  Flexibility  Act 

The  Department  of  the  Interior 
(  ertifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatorv  Flexibilitv  Act  (5 
I'  S.C.  601  et  set]  )  The  State  submittal, 
which  is  the  sub|et:t  of  this  rule,  is  based 
upon  counterpart  Federal  n^gulations  for 
which  an  economic  analysis  was 
prepared  and  c:ertific.ation  made;  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  signific:ant 
ec:(momic:  impac:t.  the  Dc^partment  rebed 
upon  data  and  assumptions  for  the 
'  ounteipart  Federal  regulations. 

Small  Hii'^iness  Ihxultitt^r,'  Enforcement 
Fatrnt-ss  .-\(  t 

This  rule  is  nut  i  ma|or  rule  under  5 
L'.S C  804(2)   th.'  Small  Business 
Regul.itorv  Enforcement  Fairness  Act 
This  riilf  la)  Hues  not  have  an  annual 

effcH  t  on  th( Ill  111!  V  of  ,S100  million; 

lb)  Will  not  (  ,iusi'  ,1  ma|or  increase  in 
costs  or  prices  for  consumc^rs, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  Does  not 
have  signific;ant  adverse  effects  on 
cemipetition,  cmiployment,  investment, 
pniductiv  itv.  iniuivation.  or  the  abilit\- 
of  r,S  -based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
deterniinatiim  is  based  upon  the  fact 
that  the  PennsvKania  submittal.  whie;h 
is  the  siibjec;t  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  preparcid  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unhinded  mandate  on  State.  loc;al.  or 
tribal  governments  or  the  private  sector 
of  SlOO  million  or  more  in  any  given 
vear  This  determination  is  based  upcm 
the  fact  that  the  Pennsvlvania  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  c;ountt!rpart  Federal  ri!gulations  for 
whic:h  an  anaKsis  was  prepared  and  a 
determination  made  that  the  Federal 


regulation  did  not  impose  an  unfounded 
mandate. 

List  of  Subjects  in  30  CFR  Part  938 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  September  18,  2003. 
Brent  Wahlquist, 

Regional  Director.  Appalachian  Regional 
Coordinating  Center. 

■  For  the  reasons  set  out  in  the  preamble. 
30  CFR  part  938  is  amended  as  set  forth 
below: 

PART  938— PENNSYLVANIA 

■  1   The  authority  citation  for  part  938 
continues  to  read  as  follows: 

Authority:  30  li.S.C.  1201  et  seq. 

§938.16    [Amended] 

■  2.  Section  938.16  is  amended  by 
removing  and  reserving  paragraph  (h). 
(FR  Doc   0.3-25300  Filed  10-6-03;  8:45  am] 
BILLING  COOC  4310-05-P 


LIBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  260 

[Docket  No.  2001-1  CARP  DSTRA2] 

Determination  of  Reasonable  Rates 
and  Terms  for  the  Digital  Performance 
of  Sound  Recordings  by  Preexisting 
Subscription  Services 

AGENCY:  Copvright  Office,  Library  of 

Congress. 

ACTION:  Final  rule:  technical 

amendment. 


SUMMARY:  The  C:opyright  Office  of  the 
Librarv  of  Congress  is  making  a  non- 
substantive technical  amendment  to  its 
final  regulations  adjusting  the  royalty 
rates  and  terms  under  the  Copyright  Act 
for  the  statutory  license  for  the  use  of 
sound  rec:ordings  by  preexisting 
subscription  services  for  the  period 
lanuarv  1.  2002.  through  December  31, 
2007.  ' 

DATES:  Effective  Date:  August  4,  2003. 
Applicability  Date:  The  regulations 
apply  to  the  license  period  January  1, 
2002  through  December  31,  2007. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Tanya  M.  Sandros,  Senior  Attorney, 
Copyright  Arbitration  Royalty  Panel, 
P.O." Box  70977.  Southwest  Station, 
Washington.  D.C.  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  252- 
3423. 

SUPPLEMENTARY  INFORMATION:  Section 
106(6)  of  the  Copyright  Act,  title  17  of 
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the  United  States  Code,  gives  copyright 
owners  of  sound  recordings  an 
exclusive  right  to  perform  their 
copyrighted  works  publicly  by  means  of 
a  digital  audio  transmission.  This  right 
is  limited  by  section  114(d),  which 
allows  certain  noninteractive  digital 
audio  services  to  make  digital 
transmissions  of  a  sound  recording 
under  a  compulsory  license,  provided 
that  the  services  pay  a  reasonable 
royalty  fee  and  comply  with  the  terms 
of  the  statutory  license.  Moreover,  these 
services  may  make  any  necessary 
ephemeral  reproductions  to  facilitate 
the  digital  transmission  of  the  soiuid 
recording  under  a  second  license  set 
forth  in  section  112(e)  of  the  Copyright 
Act. 

On  June  18,  2003,  the  Copyright 
Office  published  final  regulations 
effectuating  an  agreement  on  the  terms 
that  would  govern  SoimdExchange  ^ 
when  it  functions  as  the  designated 
agent  for  the  purpose  of  receiving 
royalty  payments  and  statements  of 
account  from  nonexempt  subscription 
digital  transmission  services  for  ' 
transmissions  of  sound  recordings  made 
under  a  statutory  license  prior  to 
January  1,  2002.  68  FR  36469  (June  18, 
2003).  Piu'suant  to  the  agreement,  the 
Office  amended  §  260.7  by  removing  the 
word  "fees"  and  replacing  it  with  the 
word  "payments."  68  FR  at  36470. 

On  July  3,  2003,  the  Copyright  Office 
published  final  regulations 
implementing  an  agreement  to  adjust 
the  royalty  rates  and  terms  for  the 
section  114  license  for  the  use  of  sound 
recordings  by  preexisting  subscription 
services  for  the  current  license  period — 
January  1,  2002,  through  December  31, 
2007.  68  FR  39837  (July  3,  2003). 
Pursuant  to  the  second  agreement,  the 
Office  amended  §  260.7  once  again; 
however,  the  amendatory  language  did 
not  reflect  the  aforementioned 
amendment  made  on  June  18.  As  a 
result,  the  intended  amendment  to  the 
final  clause  of  §  260.7  could  not  be 
effectuated.  The  technical  amendment 
published  today  rectifies  this  oversight, 
correctly  identifying  the  language  being 
amended. 

List  of  Subjects  in  37  CFR  Part  260 

Copyright,  Digital  audio 
transmissions,  Performance  right,  Sound 
recordings. 

Final  Regulation 

■  In  consideration  of  the  foregoing,  the 
Copyright  Office  amends  part  260  of  37 
CFR  as  follows: 


'  SoundExchange  is  an  unincorporated  division 
of  the  Recording  Industry  Association  of  America, 
Inc.  that  administers  statutory  licenses. 


PART  260— RATES  AND  TERMS  FOR 
PREEXISTING  SUBSCRIPTION 
SERVICES'  DIGITAL  TRANSMISSIONS 
OF  SOUND  RECORDINGS  AND  THE 
MAKING  OF  EPHEMERAL 
PHONORECORDS 

■  1.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  114.  801(b)(1). 

§260.7    [Amended] 

■  2.  Section  260.7  is  amended  by 
removing  "the  cost  of  the  administration 
of  the  collection  and  distribution  of  the 
royalty  payments"  and  adding  "any 
costs  deductible  under  17  U.S.C. 
114(g)(3)"  in  its  place. 

Dated:  September  5,  2003. 
Maryfoeth  Peters, 
Register  of  Copyrights. 
James  H.  Billington, 
The  Librarian  of  Congress. 
[FR  Doc.  03-25381  Filed  10-6-03;  8:45  am] 
BILUNG  CODE  UKKO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
[FRL-7S66-6  ] 

Use  of  Alternative  Analytical  Test 
R/lethods  in  the  Reformulated  Gasoline, 
Anti-Dumping,  and  Tier  2  Gasoline 
Sulfur  Control  Programs 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Direct  final  rule. 

SUIMMARY:  This  direct  final  rule  allows 
the  use  of  certain  alternative  analytical 
test  methods  for  measuring  sulfur  in 
gasoline  and  butane  to  be  used  in  the 
Federal  reformulated  gasoline  (RFC)  and 
anti-dumping  program  and  the  Federal 
gasoline  sulfur  control  program.  This 
direct  final  rule  also  establishes  that  a 
refinery  may  use  any  reasonable  test 
method  designed  for  measuring  the 
sulfur  content  of  butane  until  January  1, 
2004.  After  that  date,  either  the 
designated  analytical  test  method  or  an 
allowed  alternative  analytical  test 
method  must  be  used.  The  purpose  of 
today's  rule  is  to  grant  temporary 
flexibility  until  we  issue  a 
comprehensive  performance-based 
analytical  test  methods  rule  and  to 
fulfill  the  terms  of  a  recent  settlement 
agreement  related  to  gasoline  sulfur  test 
methods. 

DATES:  This  direct  final  rule  is  effective 
December  8,  2003,  unless  we  receive 
adverse  comments  or  a  request  for  a 
public  hearing  by  November  6,  2003.  If 


the  Agency  receives  adverse  comments 
or  a  request  for  public  hearing,  we  will 
withdraw  this  direct  final  rule  by 
publishing  a  timely  withdrawal  in  the 
Federal  Register. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the  rule  is 
approved  by  the  Dire^or  of  the  Federal 
Register  as  of  December  8,  2003. 
ADDRESSES:  To  request  a  public  hearing, 
please  contact  Anne  Pastorkovich, 
Attorney/Advisor,  Transportation  & 
Regional  Programs  Division,  U.S. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Avenue.  NW.,  (6406)). 
Washington,  DC  20460  or  by  e-mail  to 
pastorkoiich.anne-marie@epa.gov.  No 
confidential  business  information  (CBI) 
should  be  submitted  by  e-mail. 

EPA  has  established  a  public  docket 
for  this  direct  final  rule  under  Docket  ID 
No.  OAR-2003-0050,  which  is  available 
for  public  viewing  at  the  Air  and 
Radiation  Docket  and  Information 
Center  (EPA/DC)  in  the  EPA  Docket 
Center,  EPA  West,  Room  B102,  1301 
Constitution  Avenue,  NW.,  Washington 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  Air  and  Radiation  Docket  and 
Information  Center  is  (202)  566-1742. 
An  electronic  version  of  the  public 
docket  is  available  through  EPA  Dockets 
(EDOCKET)  at  http://www.epa.gov/ 
edocket.  Use  EDOCKET  to  submit  or 
view  public  comments,  access  the  index 
listings  of  the  contents  of  the  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search,"  then  key  in  the  docket 
ID  number  identified  above. 

Any  comments  related  to  the  direct 
final  rule  should  be  submitted  to  EPA 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  Submit  vour  comments  to 
EPA  online  using  EDOCKET  (our 
preferred  method)  or  by  mail  to  EPA 
Docket  Center,  Environmental 
Protection  Agency  {6102T),  1200 
Pennsylvania  Avenue,  NW,  Washington. 
DC  20460. 

EPA's  policy  is  the  public  comments, 
whether  submitted  electronically  or  in 
paper  format,  will  be  made  available  for 
public  viewing  in  EDOCKET  as  EPA 
receives  them  and  without  charge, 
unless  the  comment  contains 
copyrighted  material,  CBI,  or  other 
information  whose  public  disclosure  is 
otherwise  restricted  by  statute,  is  not 
included  in  the  official  public  docket, 
and  will  not  be  available  for  public 
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viewing  in  EDOC'KET  F(ir  further 
information  about  the  eletrtronic  docket, 
see  EPA's  Federal  Register  notice 
describing  the  electronic  docket  at  H7 
FR  38102  (May  31.  2002).  or  i^o  to 
http//v\-TA-H  fpa  gov/edorket 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  would  like  further  ialormatiun 


about  this  rule  or  to  request  a  hearing, 
contact  Anne  Pastorkovich,  Attorney/ 
Ad\  isor.  Transpiortation  &  Regional 
Programs  Division.  (202)  564-8987  or  by 
e-mail  at  pn^tarkovnh anni^- 
tuuni-'K^f'pn  yor 

SUPPLEMENTARY  INFORMATION: 


I.  Regulated  Entities 

Entities  potentially  regulated  by  the 
action  are  those  that  use  analytical  test 
methods  to  comply  with  the  RFG,  anti- 
dumping, and  gasoline  sulfur  control 
program.  Regulated  categories  and 
entities  include: 


Category 

NAICSs               SIC                 Examples  oi  potentially  regulated 
Codes «            Codes "                                 parties 

Industry  

Industry   

324110                 2911     Petroleum  refiners. 

422710                 5171     Gasoline  Marketers  and  Distributors. 

422720                  5172 

*  North  Amencan  Industry  Classification  System  (NAICS). 
° Standard  Industnal  Classification  (SIC)  system  code 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readws  retjrirdint;  entities  likeiv  to  be 
regulated  by  this  ae  tion.  This  table  lists 
all  entities  that  we  are  now  aware  couUi 
potentidlh  be  regulated  bv  this  actum 
Other  tvpes  ot  entitle:^,  not  listed  in  tlii> 
table  could  also  be  regulated  bv  this 
action.  To  determine  whether  vour 
business  is  regulated  b\  this  action   \i)u 
should  carefullv  examine  the 
applicability  criteria  in  part  80  of  Title 
40  of  the  Code  of  Federal  Regulations. 
If  vou  ha\e  any  iiuestum-.  regarding  the 
dpplit;dbility  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  section  of  this 
document 

n.  Background  and  Summary  of 
Today's  Action 

Set:tion  2n;k)  of  the  Clean  Air  Act 
(CAA)  directs  EPA  to  establish 
standards  requiring  the  greatest 
reducti(m  in  emissions  nf  ozune  forming 
volatile  organic  compnuii(i->  <\'{)('.si  and 
toxic  air  emissions  achievable  through 
the  reformulation  of  conventional 
gasoline,  considering  cost,  other  health 
and  environmental  factors  and  energv 
requirements   The  Act  requires  that  RFC 
meet  certain  content  standards  for 
oxygen,  benzene,  and  heavv  metals. 
RFG  must  be  used  in  certain  ozone 
nonattainment  areas,  called  "covered 
areas   '  The  CAA  also  rwjuires  EPA  to 
establish  anti-dumping  standards 
applicable  to  conventional  gasoline 
used  in  the  rest  of  the  countrv  The 
Administrator  signed  the  final  RFG  and 
anti-dumping  regulations  on  December 
15,  1993'  and  these  regulations  became 
effective  in  [anuarv  1995. 

In  2000.  EPA  issued  regulations 
establishing  lower  sulfur  content 


requirements  for  all  gasoline-  and 
establishing  stru  ter  tailpipe  emissions 
standards  for  all  p.issenger  vehicles, 
uuluding  sport  iitilitv  vehicles  (SU\'s), 
minivans.  vans  and  pick-up  trucks.  The 
gasoline  sulfur  rimtrol  program  begins 
phdsing-iii  111  2004.  and.  in  general. 
refiners  must  meet  a  refinerv  average 
sulfur  standard  of  30  ppm  beginning  in 
2005  and  a  [ler  gallon  (  a[)  standard  of 
80  ppm  beginning  in  200B  (with  the 
exception  of  i  hallenged  refiners,  and 
gasoline  sold  in  c:ertain  western  states 
subje(  t  to  geographic   [)hase-in). 

L'nder  the  RFCJ.  antidumping  and 
gasoline  sulfur  program,  refiners, 
importers,  and  oxvgen.ite  blenders  are 
required  to  test  RF(i  and  ( (inventional 
gasoline  for  certain  parameters, 
including  sulfur  levels,  aromatic 
content,  benzene  content,  and  oxvgen 
content.  Test  methods  for  deti.'rmining 
these  parameters  are  specified  in  the 
regulation.  For  the  sulfur  content  of 
gasoline.  40  CFR  80  4fi(a)(l)  specifies 
.American  .Societv  for  Testing  and 
Materials  (.A.STM)  standard  method  D- 
2622-98.  entitled.  -Standard  Test 
Method  for  -Sulfur  in  Petroleum 
Produc  ts  b\  Wavelength  Dispersive  X- 
Ray  Fluoresct^nce  Spet:trometrv"  as  the 
designated  test  method.  In  addition,  the 
gasolint'  sulfur  rulemaking  recjuired  a 
test  method  for  determining  the  sulfur 
content  of  butane  blended  into 
gasoline — ASTM  standard  method  D 
3246-96.  entitled  "Standard  Test 
Method  tor  Sulhir  in  Petroleum  Gas  bv 
Oxidative  Microcoulometry   ' 

In  the  gasoline  sulfur  control 
ruh'makii.g.  we  specifically  requested 
(omments  on  the  designated  test 
method.  We  also  requested  tximments 
on  other  ASTM  methods.  After 


RejjuUtion  of  KupU  And  Fuel  .^diiitivRs 
Standards  tor  Reformulateii  and  tjjnventional 
Gasohne— Filial  Rule,    59  FR  7812  (February  16. 
1994)  See  40  CFR  part  80  subparts  D.  E,  and  F. 


'  "Control  ot  .\ir  I'nlluliun  tniiii  New  Motor 
Vehicles:  Tier  2  Motor  Vehii  It's  Emission') 
Standard.s  and  ( .as<ilinH  Suitur  (Control 
Requirements-  -Fiii^l  Rule     h.5  FR  hh'JH  Itebruarv 
10,  2000)   See  also  40  ( :FR  part  HO  subpart  H  tor 
regulations  applicable  to  j^asuline  sulfur 


considering  comments  received  from 
the  regulated  industry  during  the 
gasoline  sulfur  rulemaking  process, 
including  comments  supportive  of 
.■\STM  D  2622-98  as  the  designated 
method,  we  decided  to  require  the  use 
of  ASTM  D  2622-98  for  measuring 
sulfur  content.  We  did  not  name  anv 
alternative  analytical  test  methods 
because  we  anticipated  that  a 
ctmiprehensive  performance-based 
analytical  test  method  approach  rule 
would  be  issued  in  the  near  future.  A 
comprehensive  performance  based  test 
methods  approach  would  allow  anvone 
to  qualify  additional  analytical  test 
methods  for  use  in  demonstrating 
compliance  with  program  requirements. 
We  now  know  that  a  comprehensive 
performance  based  test  methods 
rulemaking  will  take  more  time  to 
complete  than  originally  anticipated. 
We  feel  that  permitting  specific  ASTM 
test  methods  to  be  used  as  alternative 
analytical  test  methods  now  provides  a 
bridge  to  a  more  comprehensive 
performance  based  test  methods 
approach  in  the  future  and  grants 
refiners,  importers  and  blenders 
significant  flexibility  and  potential  cost 
savings  in  meeting  their  testing 
requirements. 

As  discussed  in  a  Mav  16,  2003 
Federal  Register  notice, '  Antek 
Instruments,  which  manufactures 
testing  equipment,  filed  a  petition 
challenging  the  final  gasoline  sulfur 
control  rule.  EPA  and  Antek  entered 
into  negotiations  and  reached  a 
proposed  settlement  agreement.  The 
proposed  settlement  agreement  outlined 
a  proposed  rule  which  would  identify 
ASTM  D  5453-00'=  I  as  an  alternative  test 
method  refiners  and  importers  could 
use  to  comply  with  the  requirement  to 
test  gasoline  for  sulfur  content,  provided 


'  Spe    Notice  of  Proposed  Settlement  Agreement; 
Request  for  Public  Comment,"  68  FR  26604  (Mav 
16,  2003). 
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the  test  result  is  correlated  with  ASTM 
D  2622-98.  In  today's  action.  EPA  is 
revising  its  regulations  to  include  such 
a  provision.  The  proposed  settlement 
agreement  was  available  for  comment 
until  June  16,  2003.  No  adverse 
comments  were  received. 

For  the  reasons  discussed  above,  we 
are  revising  40  CFR  80.46(a)  to  allow  the 
use  of  ASTM  D  5453-00»',  entitled 
"Standard  Test  Method  for 
Determination  of  Total  Sulfur  in  Light 
Hydrocarbons,  Motor  Fuels  and  Oils  by 
Ultraviolet  Fluorescence,"  ASTM  D 
6428-99,  entitled  "Test  Method  for 
Total  Sulfur  in  Liquid  Aromatic 
Hydrocarbons  and  Their  Derivatives  by 
Oxidative  Combustion  and 
Electrochemical  Detection,"  and  ASTM 
D  3120-96  (Reapproved  2002)«',  entitled 
"Standard  Test  Method  for  Trace 
Quantities  of  Sulfur  in  Light  Petroleiun 
Hydrocarbons  by  Oxidative 
Microcoulometry."  Refiners  and 
importers  would  be  able  to  choose 
wMch  of  these  test  methods  best  fits 
their  needs  for  compliance 
measiu^ments.  We  believe  that 
permitting  the  use  of  these  test  methods 
is  desirable  from  the  standpoint  of 
permitting  regulated  parties  more 
flexibility.  A  refiner  or  importer  would 
be  able  to  determine  gasoline  siUfur 
content  using  ASTM  D  5453-00«'  or  any 
of  the  specified  alternative  analytical 
test  methods  named  in  the  rule, 
provided  that  the  refiner  or  importer 
result  is  correlated  to  ASTM  D  2622-98. 

In  order  to  "correlate"  a  test  result 
from  an  alternative  test  method  to  the 
designated  test  method,  a  laboratory 
would  have  to  develop  and  apply  a 
"correlation  equation"  to  the  alternative 
test  method  result.  Because  the 
"correlation  equation"  is  designed  to 
provide  a  prediction  of  the  designated 
test  method  result  from  the  use  of  an 
alternative  test  method,  the  "correlation 
equation"  eliminates  bias  between  the 
designated  test  method  and  the 
alternative  test  method,  so  results  may 
be  compared  between  these  methods. 
After  applying  the  correlation  equation, 
the  results  obtained  irom  an  alternative 
test  method  should  be  equivalent  to  the 
result  xou  would  obtain  if  you  had  used 
the  designated  test  method.  Users  of  a 
correlation  equation  should  periodically 
verify  its  correlation  to  the  designated 
test  method. 

This  direct  final  rvde  also  permits  the 
use  of  ASTM  D  4468-«5  (Reapproved 
2000),  "Standard  Test  Method  for  Total 
Sulfur  in  Gaseous  Fuels  by 
Hydrogenolysis  and  Rateometric 
Colorimetry"  as  an  alternative  test 
method  for  butane,  because  it  is  an 
ASTM  approved  method  that  some 
refiners  may  elect  to  use.  If  a  refiner. 


importer,  or  blender  chooses  to  measure 
butane  levels  with  this  alternative 
analytical  test  method,  the  results  must 
be  correlated  to  D  3246-96,  "Standard 
Test  Method  for  Sulfur  in  Petroleum  Gas 
by  Oxidative  Microcoulometry,"  which 
is  the  test  method  currently  designated 
in  the  existing  rule. 

Some  refiners  and  butane  suppliers 
expressed  concern  that  the  designated 
test  method  is  not  ciurently  in  wide  use. 
When  we  issued  the  final  gasoline 
sulfur  control  regulations,  we  did  not 
intend  to  require  the  use  of  this  method 
until  January  1,  2004.  However,  the  final 
regulation  inadvertently  did  not  specify 
that  date  and  we  are  clarifying  the 
effective  date  by  this  action.  Until 
January  1,  2004,  any  test  method  may  be 
used  to  test  the  sulfur  content  of  butane. 

We  believe  that  this  direct  final  rule, 
and  our  intent  to  establish  a 
comprehensive  performance  based  test 
method  approach  in  the  future,  will 
advance  the  purposes  of  the  "National 
Technology  Transfer  and  Advancement 
Act  of  1995,"  (NTTAA)  section  12(d)  of 
Public  Law  104-113,  and  Office  of 
Management  and  Budget  (OMB) 
Circular  A-119.  Both  of  these 
dociunents  are  designed  to  encoiuage 
the  adoption  of  standards  developed  by 
"voluntary  consensus  bodies"  and  to 
reduce  reliance  on  government-unique 
standards  where  such  consensus 
standards  would  suffice.  This  direct 
final  rule  would  provide  for  the  use  of 
alternative  test  methods  for  the 
measurement  of  sulfiu  in  gasoline  and 
butane  imder  the  RFC,  anti-diunping, 
and  gasoline  svdfur  control  programs. 
Allowing  these  test  methods,  which  are 
widely  available  and  approved  by 
ASTM,  a  "voluntary  consensus  body," 
is  directly  consistent  with  the  goals  of 
the  NTTAA  and  OMB  Circular  A-119. 

Any  enviromnental  effects  of  today's 
proposed  action  would  be  minimal,  as 
it  would  merely  grant  limited  flexibility 
to  regulated  parties  in  their  choice  of 
test  method  for  determining  the  sulfur 
content  of  gasoline  and  butane.  The 
economic  effects  of  today's  proposed 
action  are  expected  to  be  positive,  since 
it  permits  regulated  parties  the 
flexibility  to  choose  the  test  method 
they  will  use  to  comply  with  existing 
regulations. 

m.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866,  (58  FR 
51,735  (October  4,  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 


The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commiuiities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency: 

(3)  Materiaily  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

This  direct  final  rule  is  not  a 
significant  regulatory  action  within  the 
meaning  of  the  Executive  Order.  It  will 
not  have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  and  is 
not  expected  to  have  any  adverse 
economic  effects  as  described  in  the 
Order.  This  direct  final  rule  does  not 
raise  issues  of  consistency  with  the 
actions  taken  or  planned  by  other 
agencies,  will  not  materially  alter  the 
cited  budgetary  impacts,  and  does  not 
raise  any  novel  legal  or  policy  issues  as 
defined  in  the  Order. 

B.  Paperwork  Reduction  Act 

This  direct  final  rule  would  not  add 
any  new  requirements  involving  the 
collection  of  information  as  defined  by 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  Today's  rule  would  only 
permit  more  flexibility  to  parties  in  their 
choice  of  analytical  test  methods.  OMB 
has  approved  the  information  collection 
requirements  contained  in  the  final 
reformulated  gasoline  (RFC)  and  anti- 
dumping rulemaking  and  gasoline 
sulfur  control  rulemaking  has  assigned 
OMB  control  nimiber  2060-0277. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a  federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiuces; 
complete  and  review  the  collection  of 
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information;  and  transmit  or  otherwise 
disclose  the  information.  An  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
Part  9  and  48  CFR  Chapter  15. 

C  Regulatory  Flexibility  Act 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  For  purposes  of  assessing 
the  impacts  of  today's  direct  final  rule 
on  small  entities,  small  entity  is  defined 
as:  (1)  A  small  business  that  has  not 
more  than  1.500  employees  (13  CFR 
121.201):  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50.000:  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  mdependently 
owned  and  operated  and  is  not 
dominant  in  its  field 

After  considering  the  Kt:un()mic 
impacts  of  today's  final  rule  on  small 
entities.  EPA  has  concluded  that  this 
action  will  not  have  a  significant 
economic  impact  f)n  a  substantial 
number  of  small  entities.  In  determining 
whether  a  rule  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  the  impact  of 
concern  is  anv  significant  adverse 
economic  impact  on  small  entities, 
since  the  primary  purpose  of  the 
regulatory'  flexibility  analyses  is  to 
identify  and  address  regulatory' 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  smail  entities."  5 
L.S.C.  603  and  604.  Thus,  an  agency 
may  certify-  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule. 

We  have  therefore  concluded  that 
today's  direct  final  rule  will  relieve 
regulatory  burden  for  all  small  entities. 
Bv  permitting  alternative  anaU-tical  test 
methods  for  the  measurement  of  sulfur 
in  gasoline  and  butane,  smaller  entities 
will  be  granted  greater  flexibility  in 
performing  compliance  testing. 

D  Unfunded  \fandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (L'MR.M,  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 


sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates  '  that  may 
result  in  expenditures  to  state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory'  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory'  requirements  that  may 
significantly  or  uniquely  affect  small 
gtnernments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMR.A  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  rei|uirements. 

Today's  rule  contains  no  federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
state,  local  or  tribal  governments  or  the 
private  sector  The  rule  imposes  no 
enforceable  duty  on  any  state,  local  or 
tribal  governments  or  the  private  sector. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132.  entitled 
•"Federalism"  (64  FR  43255.  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
■"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implic:ations."'  "Policies  that  have 
federalism  implitations"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  direct  final  rule  does  not  have 
federalism  implications.  It  will  not  have 


substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  direct  final 
rule  is  limited  to  permitting  flexibility 
in  the  choice  of  test  methods.  Thus, 
Executive  Order  13132  does  not  apply 
to  this  direct  final  rule. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  direct  final  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
This  proposed  rule  would  apply  to 
parties  required  to  test  gasoline  and 
butane  for  gasoline  and  butane  and  does 
not  impose  any  enforceable  duties  on 
communities  of  Indian  tribal 
governments.  Thus.  Executive  Order 
13175  does  not  apply  to  this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health  &■ 
Safety  Risks 

Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23.  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  economically 
significant  as  defined  under  E.O.  12866. 
and  (2)  concerns  an  environmental 
health  or  safety  risk  that  EPA  has  reason 
to  believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children,  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
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feasible  alternatives  considered  by  the 
Agency. 

EPA  interprets  E.O.  13045  as  applying 
only  to  those  regulatory  actions  that  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  under  section  5— 
501  of  the  Order  has  the  potential  to 
influence  the  regulation.  This  direct 
final  rule  is  not  subject  to  E.O.  13045, 
entitled  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  does  not  involve  decisions  on 
environmental  health  risks  or  safety 
risks  that  may  disproportionately  affect 
children. 

H.  Executive  Order  1321 1 :  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  direct  final  rule  is  not  an 
economically  "significant  energy 
action"  as  defined  in  Executive  Order 
13211.  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22.  2001))  because  it  does  not  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  No. 
104-113,  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  direct  final  rule  advances  the 
goals  of  the  NTTAA  by  adopting  test 
methods  developed  by  voluntary 
consensus  standards  bodies. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996,  generally  provides  that  before  a 
rule  may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 


House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  direct 
final  rule  will  be  effective  December  8. 
2003. 

K.  Statutory  Provisions  and  Legal 
Authority 

Statutory  authority  for  today's  direct 
final  rule  comes  from  sections  211(c), 
211(i)  and  211{k)  of  the  CAA  (42  U.S.C. 
7545(c)  and  (k)).  Section  211(c)  and 
211(i)  allows  EPA  to  regulate  fuels  that 
contribute  to  air  pollution  which 
endangers  public  health  or  welfare,  or 
which  impairs  emission  control 
equipment.  Section  211(k)  prescribes 
requirements  for  RFC  and  conventional 
gasoline  and  requires  EPA  to 
promulgate  regulations  establishing 
these  requirements.  Additional  support 
for  the  fuels  controls  in  today's  rule 
comes  from  sections  114(aland  301(a) 
of  the  CAA. 

List  of  Subjects  in  40  CFR  Part  80 

Environmental  protection.  Air 
pollution  control.  Fuel  additives. 
Gasoline,  Diesel,  Imports,  Incorporation 
by  reference,  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  24,  2003. 
Marianne  Lamont  Horinko, 

Acting  Administrator. 

■  For  the  reasons  described  in  the 
preamble,  part  80  of  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  80— [AMENDED] 

■  1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414.  7545,  and 
7601(a). 

***** 

■  2.  Section  80.46  is  amended  by 
revising  paragraphs  (a)  and  (h)  to  read  as 
follows: 

§  80.46    Measurement  of  reformulaited 
gasoline  fuel  parameters. 

(a)  Sulfur.  Sulfur  content  of  gasoline 
and  butane  must  be  determined  by  use 
of  the  following  methods: 

(1)  The  sulfur  content  of  gasoline 
must  be  determined  by  use  of  American 
Society  for  Testing  and  Materials 
(ASTM)  standard  method  D  2622-98, 
entitled  "Standard  Test  Method  for 
Sulfur  in  Petroleum  Products  by 
Wavelength  Dispersive  X-Ray 


Fluorescence  Spectrometry"  or  by  one 
of  the  alternative  methods  specified  in 
paragraph  (a)(3)  of  this  section. 

(2)  Beginning  January'  1.  2004.  the 
sulfur  content  of  butane  must  be 
determined  by  the  use  of  ASTM 
standard  method  D  3246-96.  entitled 
"Standard  Test  Method  for  Sulfur  in 
Petroleum  Gas  by  Oxidative 
Microcoulometry"  or  by  the  alternative 
method  specified  in  paragraph  (a)(4)  of 
this  section. 

(3)  Any  refiner  or  importer  may  use 
any  of  the  following  methods  for 
determining  the  sulfur  content  of 
gasoline:  provided  the  refiner  or 
importer  test  result  is  correlated  with 
the  method  specified  in  paragraph  (a)(1) 
of  this  section: 

(i)  ASTM  standard  method  D  5453- 
00«'.  entitled,  "Standard  Test  Method 
for  Determination  of  Total  Sulfur  in 
Light  Hydrocarbons,  Motor  Fuels  and 
Oils  by  Ultraviolet  Fluorescence,  '  or 

(ii)  ASTM  standard  method  D  6428- 
99,  entitled.  "Test  Method  for  Total 
Sulfur  in  Liquid  Aromatic 
Hydrocarbons  and  Their  Derivatives  by 
Oxidative  Combustion  and 
Electrochemical  Detection,  "  or 

(iii)  ASTM  standard  method  D  3120- 
96  (Reapproved  2002)" .  entitled 
"Standard  Test  Method  for  Trace 
Quantities  of  Sulfur  in  Light  Petroleum 
Hydrocarbons  by  Oxidative 
Microcoulometry." 

(4)  Beginning  January  1,  2004,  any 
refiner  or  importer  may  determine  the 
sulfur  content  of  butane  using  ASTM 
standard  method  D  4458-85 
(Reapproved  2000),  "Standard  Test 
Method  for  Total  Sulfur  in  Gaseous 
Fuels  by  Hydrogenolysis  and 
Rateometric  Colorimetry,  "provided 
that  the  refiner  or  importer  result  is 
correlated  with  the  method  specified  in 
paragraph  (a)(2)  of  this  section. 
***** 

(h)  Incorporations  by  reference. 
ASTM  standard  methods  D  3606-99, 
entitled  "Standard  Test  Method  for 
Determination  of  Benzene  and  Toluene 
in  Finished  Motor  and  Aviation 
Gasoline  by  Gas  Chromatography;  "  D 
1319-02a.  entitled  "Standard  Test 
Method  for  Hydrocarbon  Types  in 
Liquid  Petroleum  Products  by 
Fluorescent  Indicator  Adsorption:"  D 
4815-99,  entitled  "Standard  Test 
Method  for  Determination  of  MTBE, 
ETBE,  TAME,  DIPE,  tertiary-Amyl 
Alcohol  and  Ci  to  C4  Alcohols  in 
Gasoline  by  Gas  Chromatography;  "  D 
2622-98,  entitled  "Standard  Test 
Method  for  Sulfur  in  Petroleum 
Products  by  Wavelength  Dispersive  X- 
Ray  Fluorescence  Spectrometry;"  D 
3246-96,  entitled  "Standard  Test 
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Method  fur  Sulfur  in  Petrnltnim  Gas  by 

Oxidative  Microcoulometrv;'   D  5191- 
01,  entitled.  -Standard  Test  Method  for 

Vapor  Pressure  of  Petroleum  Products 
(Mini  Method!;"  D  5594-(){),  entitled. 

"Standard  Test  .Method  for 
Determination  of  (Jxvgenates  in 
liasoline  b\  Cias  f;hromatograph\  and 
()x\gen  Selective  Flame  Ionization 
Detection;""  D  57B9-9«.  entitled, 

"Standard  Test  Method  for 
Determination  of  Benzene,  Toluene,  and 
Total  .\romati(:s  in  Finished  Gasolines 
by  Gas  Chromatography/ Mass 
Spectrometry,"  D  Hb-<)1,  entitled. 
■"Standard  Test  Method  for  Distillation 
of  Petroleum  Products  at  Atmospheric 
Pressure;""  D  5453-00'''.  entitled, 

"Standard  Test  Method  for 
Determination  of  Total  Sulfur  in  Light 
H\drocarbons.  Motor  Fuels  and  (his  bv 
rltraviolet  Fluorescence:""  D  H42H-94, 
entitled,   'Test  Method  for  Total  Sulfur 
in  Liquid  Aromatic  Hydrocarbons  and 
Their  Derivatives  bv  Oxidative 
Gombustion  and  Electrochemu:al 
Detection;""  D  3120-96  (Reapproved 
2002)'',  entitled   "Standard  Test  Method 
for  Trace  Quantities  of  Sulfur  in  Light 
Petroleum  Hydrocarbons  bv  Oxidative 
Microcoulometrv;'   and  D  44bH-85 
(Reapproved  2000),    Standard  T'est 
Method  for  Total  Sulfur  in  Gaseous 
Fuels  by  Hydrogenolvsis  and 
Rateometric:  Golorimetrv   "are 
incorporated  by  reference  in  this 
section.  These  mc:orporation>  by 
reference  were  approved  bv  the  Director 
of  the  Federal  Register  in  accordance 
with  5  r.S  C:  j52(al  and  1  CFR  ()art  5  1 
Gopies  may  be  obtained  from  ^h^' 
American  Societv  for  Testing' and 
Materials.  100  Barr  Harbor  Dr  .  West 
ConshohiK  ken.  P.\  1942H-2959   Copies 
may  be  inspected  at  the  Air  Docket 
Center,  room  B-108.  U.S. 
Environmental  Protection  Agency. 
Docket  Nos  .^-97-03.  .A-2002-15  and 
OAR-2003-n05(),  1200  Pennsvlvania 
.-\venue,  .\'\V.  Washington,  DC  20460.  nr 
at  the  Office  of  the  Federal  Register. 
National  .'\rchlve^  and  Rei  i)rd> 
Administration,  800  .North  (iapitol 
Street,  \\V,  Suite  700,  Washington.  DC, 
■  3.  Section  80  ^30  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
folhjws: 

§  80.330     What  are  the  sampling  and 

testing  requirements  for  refiners  and 

importers? 

♦  *  «  »  * 

(c)  Test  method  tor  n)ea.>unng  sultur 
content  ot  gasoline.  (1)  For  purposes  of 
paragraph  (a)  of  this  section,  refiners 
and  importers  shall  use  the  method 
provided  in  ^^  80.46(a)(1)  or  one  of  the 
alternative  test  methods  listed  in 
§  80, 46(a)(3)  to  measure  the  sulfur 


content  of  gasoline  thev  produce  or 

import 

***** 

■  4.  Section  80.340  is  amended  bv 
revising  paragraph  (h)(2)(ii)  to  read  as 
follows: 

§80.340    What  standards  and  requirements 
apply  to  refiners  producing  gasoline  by 
blending  biendstocks  into  previously 
certified  gasoline  (PCG)? 

«  *  *  *  • 

(b)  ■    •    * 

(2)  •    •    * 

fii)  The  testing  must  be  performed  by 
the  method  specified  in  *}  80.46(a)(2)  or 
b\  the  alternative  method  sptH:ified  in 
<?80,46(a)l4). 
***** 

■  5.  Section  80.350  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
tollows: 

§  80.350     What  alternative  sulfur  standards 
and  requirements  apply  to  importers  who 
transport  gasoline  by  truck? 

***** 

lb)  *    *    * 

(2)  The  .sampling  and  testing  shall  be 
performed  using  the  methods  specified 
in  «?80  3.U)(b)  and  6»  80.46(a)(l )  or  one  of 
the  alternative  ti'st  methods  listed  in 
§  80.46(aJ(3).  respectively. 
***** 

(FK  [)(H     l).i-251:{,i  l-ilf(i  UM>~UJ,  H:45  dni| 
BILLING  CODE  6S60-50~P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[CA087-DESIG:  FRL-7568-3] 

Clean  Air  Act  Area  Designations; 
California 

AGENCY:  En\  ironmental  I'rotection 
Ag.'Hi  v  (EPA) 
action:  Final  rule. 


SUMMARY:  KP,\  is  finalizing  approval  of 
rniniir  i  li.iiiges  m  the  boundaries 
l)etwpen  areas  iii  .Southern  California 
established  under  the  Clean  Air  Act  for 
purpose-,  of  addressing  the  national 
ambient  air  qualitv  standards  (N'.-\AQS) 
tor  I -hour  ozone,  particulate  matter 
(PM-10),  carbon  monoxide  (CO), 
nitrogen  dioxide  (N(32),  and  sulhir 
dioxide  (S02),  and  the  prior  NAAQS  for 
total  susfieiided  particulate  matter 
(TSP), 

We  are  appro\ing  these  bcnindary 
changes  under  the  ("lean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act). 

EFFECTIVE  DATE:  This  rule  is  effective  on 
November  b,  200,). 


ADDRESSES:  You  can  inspect  copies  of 
the  administrative  record  for  this  action 
at  EPA's  Region  IX  office  during  normal 
business  hours  by  appointment.  If  you 
wish  to  schedule  a  visit,  please  contact 
Dave  Jesson,  as  indicated  below.  You 
can  inspect  copies  of  the  submitted 
materials  by  appointment  at  the 
following  locations: 

EPA,  Region  IX.  75  Hawthorne  Street.  San 

Francisco,  CA  94105-3901. 
California  Air  Resources  Board,  1001  "I"' 

Street,  Sacramento,  CA  95814. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dave  lesson,  EPA  Region  IX.  at  (415) 
972-3957,  or  jesson. david@epa. gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us," 
and  "our"  refer  to  EPA. 

I.  Proposed  Action 

(Jn  August  15,  2003  (68  FR  48848),  we 
proposed  to  approve  minor  revisions  to 
the  boundarifis  of  the  Los  Angeles-South 
Coast  Air  Basin  Area  ("South  Coast  Air 
Basin")  and  the  Southeast  Desert  Air 
Basin,'  These  revisions  were  requested 
on  November  18,  2002,  by  the  California 
Air  Resources  Board  (GARB)  under  CAA 
section  107(d)(3)(D).  which  authorizes 
States  to  submit  revised  area 
designations. 

The  purposes  of  CARB's  request  are 

to: 

(1)  enlarge  the  South  Coast  Air  Basin 
to  include  the  Banning  Pass  area, 
thereby  excluding  the  area  from  the 
Southeast  Desert; 

(2)  harmonize  the  boundaries  of  the 
Cxjachella  Valley  area  -  by  changing 
them  to  match  the  PM-10  area 
boundari(;s;  and 

(3)  correct  the  eastern  boundarv  of  the 
South  Coast  Air  Basin  with  respect  to 
CO, 

We  proposed  to  approve  these 
redesignations  and  apply  the  boundary 
changes  to  all  affected  pollutants, 
because  the  revisions  comply  with  the 
relevant  provisions  of  CAA  section 
107(d)(3)(D)  and  apply  equally  to  other 
pollutants  for  which  the  areas  have 
existing  designations.  Our  proposed 
action  contains  more  information  about 
the  proposed  revisions  and  our 
evaluation. 


'  The  l.ds  Angeles-South  Coasl  Air  Basin  ,\rHa 
incluiies  all  o(  Orange  County  and  the  more 
pupulatPil  pnrtiDu.s  of  Los  Angeles.  San  Bernardino, 
and  Riverside  Counties  The  Southeast  Desert  Air 
Basin  includes  portions  of  Los  Angeles,  San 
Bernardino,  and  Riverside  Counties  For  a 
ilescnption  of  the  (  urrent  boundaries  of  the  basins 
and  subareas  tor  eai  h  pollutant,  see  40  CFR  HI. 305. 

The  Coachella  V'allev  area  is  part  of  the 
Southeast  Desert  nonattainment  area  for  ozone  and 
is  its  own  PM-Ul  nonattainment  area. 
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n.  Public  Comments  and  EPA 
Responses 

Our  proposed  action  provided  a  30- 
day  public  comment  period.  During  this 
period,  we  received  no  comments. 

III.  EPA  Action 

As  authorized  in  section  107(d)(3)(D), 
EPA  is  taking  final  action  to: 

(1)  revise  the  boundary  of  the  South 
Coast  Air  Basin  to  incorporate  the 
Banning  Pass; 

(2)  amend  the  boundary  of  the 
Coachella  Valley  area  (Riverside  County 
portion  of  the  Southeast  Desert  Air 
Basin  for  1-hour  ozone)  to  correspond  to 
the  PM-10  boundary  for  the  area;  and 

(3)  approve  the  State's  request  to 
make  a  typographical  correction  to  the 
boimdary  of  the  South  Coast  Air  Basin 
with  respect  to  CO. 

We  are  making  the  first  two  changes 
for  all  pollutants  for  which  the  areas  are 
designated  in  our  regulations  (40  CFR 
Part  81).  Thus,  the  boundary  changes 
apply  to  1-hour  ozone,  PM-10,  CO,  NO2, 
SO2.  and  TSP.  We  are  amending  the 
descriptions  of  the  areas  in  40  CFR 
81.305  for  TSP,  CO,  l-Hom*  Ozone,  and 
NO2.  No  changes  are  required  in  the  40 
CFR  81.305  designation  tables  for  PM- 
10  and  SO2,  since  the  tables  for  these 
pollutants  do  not  specify  boundaries 
and  the  area  names  need  not  be 
changed. 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  revieAV  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  Deyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 


substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997),  ' 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq..  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 


is  published  in  the  Federal  Register. 

This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  8. 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2),) 

List  of  Subiects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  September  23,  2003. 
Deborah  Jordan, 

Acting  Regional  Administrator.  Region  IX. 

m  Part  81,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  81— [AMENDED] 

■  1 .  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

m  2.  Section  81.305  is  amended  as 
follows: 

■  a.  In  the  table  for  "Califomia-TSP"  by 
revising  the  entry  for  Riverside  County 
under  "Southeast  Desert  Air  Basin": 

■  b.  In  the  table  for  "Califonna — Carbon 
Monoxide"  by  revising  the  entry  for 
Riverside  County  (part)  under  "Los 
Angeles-South  Coast  Air  Basin  Area";  by 
revising  the  entry  for  San  Bemandino 
County  (part)  under  "Los  Angeles-South 
Coast  Air  Basin  Area":  and  by  revising 
the  entry  for  Riverside  County  (part) 
under  the  "Southeast  Desert  Air  Basin"; 

■  c.  In  the  table  for  "California — Ozone 
(1-Hour  Standard)"  by  revising  the  entry 
for  Riverside  County  (part)  under  "Los 
Angeles-South  Coast  Air  Basin  Area"; 
and  by  revising  the  entry  for  Riverside 
County  (part)  under  the  "Southeast 
Desert  modified  AQMA  area"; 

■  d.  hi  the  table  for  "Califomia-N02"  bv 
revising  the  entry  for  "Riverside  County 
(portion  within  S.E.  Desert  AQMA) 
County";  and  by  revising  the  entry  for 
"Riverside  County,  non-AQMA  portion 
County." 

The  revisions  read  as  follows: 

§81.305    Caltfomia. 
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Designated  area 


California— TSP 


Does  not 
meet  pri- 
mary stand- 
ards 


Does  not  meet  sec- 
ondary standards 


Cannot  be 
classified 


Better  ttian  national 
standards 


SouttTeast  Desert  Air  Basin 


Riverside  Coonty  (Coacnella  Valley  planning  area) 
Riverside  County  (remainder  of  County) 


California — Carbon  Monoxide 


Designated  area 


Designation 


Classification 


Date' 


Type 


Date' 


Type 


Los  Angeles — South  Coast  Air  Basin  Area  Attainment. 


Riverside  County  (part)  that  portion  of  Riverside  County 
which  lies  to  the  west  of  a  line  descnbed  as  follows 

1  Beginning  at  the  Riverside-San  Diego  County  bound- 
ary and  running  north  along  the  range  line  common  to 
Range  4  East  and  Range  3  East,  San  Bernardino 
Base  and  Mendian 

2.  then  east  along  the  Township  line  common  to  Town- 
ship 8  South  and  Township  7  South, 

3  then  north  along  the  range  line  common  to  Range  5 
East  and  Range  4  East 

4.  then  west  along  the  Township  line  common  to  Town- 
ship 6  South  and  Township  7  South  to  the  southwest 
comer  of  Section  34  Township  6  South  Range  4 
East; 

5  then  north  along  the  west  tioundaries  of  Sections  34 
27,  22.  15,  10,  and  3,  Township  6  South  Range  4 
East, 

6  Then  west  along  the  Township  line  common  to  Town 
Ship  5  South  and  Township  6  South 

7  Then  north  along  the  range  line  common  to  Range  4 
East  and  Range  3  East, 

8,   Then  west  along  the  south  txiundaries  of  Sections 
13.  14,  15.  16,  17,  and  18,  Township  5  South    Range 
3  East. 
9    then  north  along  the  range  line  common  to  Range  2 
East    and     Range     3     East     to     the     Riverside-San 
Bernardino  county  line 
San     Bernardino     Counry     (part)— that     portion     of     San 
Bernardino  County  which  lies  south  and  west  of  a  line  de- 
scnt)ed  as  follows 

1  Beginning  at  the  San  Bernardino-Riverside  County 
boundary  and  running  north  along  the  range  line  com- 
mon to  Range  3  East  and  Range  2  East,  San 
Bernardino  Base  and  Mendian, 

2  Then  west  along  the  Township  line  common  to  Town- 
ship 3  North  and  Township  2  North  to  the  San 
Bernardino-Los  Angeles  County  txiundary 


Nonattainment 


Serious 


Nonattainment 


Serious 


Southeast  Desert  Air  Basin 


Riverside  County  (part)  Portion  excluding  Los  Angeles- 
South  Coast  Air  Basin 


Unclassifiable/ Attain- 
ment 


This  date  is  November  15,  1990   unless  othen^ise  noted 


^n9.')± 
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California— Ozone  (1-Hour  Standard) 


Designated  area 


Designation 


Classificatjon 


Date' 


Type 


Date' 


Type 


11/1 5/90     Nonattainment 


'       •  •  •       > 

Los  Angeles — South  and  Coast  Air  Basin  Area 

M      .  . 

Riverside  County  (part)  ttiat  portion  of  Riverside  County 
which  lies  to  the  west  of  a  line  descr1t)ed  as  follows: 

1 .  Beginning  at  ttie  Riverside-San  Diego  County  IxHjnd- 
ary  and  running  north  along  the  range  line  common  to 
Range  4  East  and  Range  3  East,  San  Bernardino 
Base  and  Meridian; 

2.  then  east  along  the  Township  line  common  to  Town- 
ship 8  South  and  Township  7  South; 

3.  then  north  along  the  range  line  common  to  Range  5 
East  and  Range  4  East; 

4.  then  west  along  the  Township  line  common  to  Town- 
ship 6  South  and  Township  7  South  to  ttie  southwest 
comer  of  Section  34,  Township  6  South,  Range  4 

•   East; 

5.  then  north  along  the  west  tx>i,<ndaries  of  Sections  34, 
27,  22,  15,  10,  and  3,  Township  6  South,  Range  4 
East; 

6.  then  west  along  the  Township  line  common  to  Town- 
ship 5  South  and  Township  6  South; 

7.  then  north  along  the  range  line  common  to  Range  4 
East  and  Range  3  East; 

8.  then  west  along  the  south  tXHjndaries  of  Sections  1 3, 
14,  15,  16,  17,  and  18,  Township  5  South,  Range  3 
East; 

9.  then  north  along  the  range  line  common  to  Range  2 
East  and  Range  3  East  to  the  Riverside-San 
Bernardino  county  line. 


11/15/90     Extreme. 


Southeast  Desert  Modified  AQMA  Area: 


Riverside  County  

Coachella  Valley  planning  area — that  portion  of  Riverside 
County  which  lies  to  the  east  of  a  line  described  as  fol- 
lows: 

1 .  Beginning  at  the  Riverside-San  Diego  County  kx)und- 
ary  and  running  north  along  the  range  line  common  to 
Range  4  East  and  Range  3  East,  San  Bernardino 
Base  and  Meridian; 

2.  then  east  along  the  Township  line  common  to  Town- 
ship 8  South  and  Township  7  South; 

3.  then  north  along  the  range  line  common  to  Range  5 
East  and  Range  4  East; 

4.  then  west  along  the  Township  line  common  to  Town- 
ship 6  South  and  Township  7  South  to  the  southwest 
comer  of  Section  34,  Township  6  South,  Range  4 
East; 

5.  then  north  along  the  west  boundaries  of  Sections  34, 
27,  22,  15.  10,  and  3,  Township  6  South,  Range  4 
East; 

6.  then  west  along  the  Township  line  common  to  Town- 
ship 5  South  and  Township  6  South; 

7.  then  north  along  the  range  line  common  to  Range  4 
East  and  Range  3  East; 

8.  then  west  along  the  south  boundaries  of  Sections  13, 
14,  15,  16,  17,  and  18,  Township  5  South,  Range  3 
East; 


1 1  /1 5/90     Nonattainment 


11/15/90     Severe-17 
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California— Ozone  (1-Hour  Standard)— Continued 


Designated  area 


9  then  north  along  the  range  line  common  to  Range  2 
East  and  Range  3  East  to  the  Riverside- San 
Bernardino  County  line  and  that  portion  of  Riverside 
County  which  lies  to  the  west  of  a  line  descnbed  as 
follows  That  segment  of  the  southwestem  boundary 
line  of  Hydrofogic  Unit  Number  18100100  within  Riv- 
erside County,  further  descnbed  as  follows 

10  Beginning  at  the  Riverside-lmpenal  County  bound- 
ary and  running  north  along  the  range  line  common  to 
Range  17  East  and  Range  16  East,  San  Bernardino 
Base  and  Mendian; 

1 1  then  northwest  along  the  ridge  line  of  the 
Chuckwalla  Mountains,  through  Township  8  South 
Range  16  East  and  Township  7  South,  Range  16 
East,  until  the  Black  Butte  Mountain,  elevation  4504 
feet 

12  then  west  and  northwest  along  the  ndge  line  to  the 
southwest  comer  of  Township  5  South  Range  14 
East; 

13  then  north  along  the  range  line  common  to  Range 
14  East  and  Range  13  East: 

14  then  west  and  northwest  along  the  ndge  line  to 
Monument  Mountain,  elevation  4834  feet, 

15  then  southwest  and  then  northwest  along  the  ndge 
line  of  the  Little  San  Bernardino  Mountains  to  Quail 
Mountain,  elevation  5814  feet, 

16  then  northwest  along  the  ndge  line  to  the  Riverside- 
San  Bemardino  County  line 


Designation 


Classification 


Date 


Type 


Date' 


Type 


•  This  date  is  November  15,  1990   unless  othen*/ise  noted 


California — NO2 


Designated  area 


Does  not  meet  pnmary  standards 


Cannot  be  classi- 
fied or  better  than 
national  standards 


Riverside  County  (Coachella  Valley  planning  area) 


Riverside  County  (portion  not  within  South  Coast  Air  Basin  or  Coachella 
Valley  planning  area) 


[FR  Doc   i).i-2513B  hi>'(i  iii-fv-o  i   H  4=i  dm] 
BILLING  C0D€  6560-50-P  , 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  239  and  258 
[FRL-7569-^] 

Virginia:  Approval  of  Financial 
Assurance  Regulations  for  the 
Commonwealth's  Municipal  Solid 
Waste  Landfill  Permitting  Program 

agency:  Environmental  Protection 
Agency  (EPA) 

ACTION:  Imrnt'didtc  final  rule. 


SUMMARY:  In  Federal  Register 

documents  of  February'  3.  1993  and 
March  31,  1994,  the  Commonwealth  of 
Virginia  received  Federal 
determinations  of  partial  program 
adequacv  for  its  Municipal  Solid  Waste 
Landfill  permit  program  under  section 
4005  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  This  section 
requires  states  to  develop  and 
implement  permit  programs  that  ensure 
that  Municipal  Solid  Waste  Landfills 
(MSWLF)  which  may  receive  hazardous 
household  waste  or  small  quantity 
generator  waste  are  obligated  to  comply 


'^r>r\':i  /  Dul^ 
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with  the  revised  Federal  MSWLF 
Criteria.  Initially,  Virginia  submitted  to 
EPA  for  approval  relevant  regulations 
that  corresponded  to  all  sections  of  40 
CFR  part  258  except  for  Subpart  G, 
Financial  Assurance  Criteria.  On 
November  21,  2001,  the  Commonwealth 
of  Virginia  adopted  financial  assurance 
regulations  for  MSWLFs  and  on  January 
21,  2003  submitted  these  regulations  to 
EPA  for  approval.  Subject  to  the 
opportunity  for  public  review  and 
conunent,  this  notice  approves 
Virginia's  financial  assiu-ance 
regulations. 

DATES:  This  approval  shall  become 
effective  December  8,  2003  unless 
adverse  comments  are  received  on  or 
before  November  6,  2003. 
ADDRESSES:  Written  comments  should 
be  sent  to  Mike  Giuraima,  RCRA  State 
Programs  Branch,  Waste  &  Chemicals 
Management  Division  (3WC21),  U.S. 
EPA  Region  III,  1650  Arch  Street, 
Philadelphia,  Peruisylvania  19103- 
2029,  telephone:  (215)  814-3298. 
Comments  may  also  be  submitted 
electronically  through  the  Internet  to: 
giuranna.mike@epamail.epa.gov  or  by 
facsimile  at  (215)  814-3163.  You  may 
examine  copies  of  the  materials 
submitted  by  Virginia  during  normal 
business  hours  at  EPA,  Region  III  or  at 
the  offices  of  the  Virginia  Department  of 
Environmental  Quality  (VADEQ)  at  629 
East  Mciin  Street,  Riclunond,  Virginia 
23219,  Phone  Number  (804)  698-4238, 
attn:  John  Ely. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Giuranna,  Mailcode  3WC21,  RCRA 
State  Programs  Branch,  U.S.  EPA  Region 
III,  1650  Arch  Street,  Philadelphia,  PA 
19103-2028,  Phone  Number:  (215)  814- 
3298,  e-mail:  giuranna.mike@epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  Federal 
Register  notices  of  February  3,  1993,  (58 
FR  6955)  and  March  31,  1994,  (59  FR 
15201)  EPA  determined  that  all  portions 
of  Virginia's  Municipal  Solid  Waste 
Landfill  permitting  program,  with  the 
exception  of  the  financial  assurance 
portion,  were  equivalent  to  EPA's 
regulations  for  such  programs  under  40 
CFR  part  258.  On  January  21,  2003, 
Virginia  submitted  its  financial 
assurance  regulations  to  EPA  for 
approval.  After  a  thorough  review,  EPA 
determined  that  Virginia's  financial 
assurance  regulations,  as  defined  under 
9  VAC  20-70,  Commonwealth  of 
Virginia  Financial  Assurance 
Regulations  for  Solid  Waste  Disposal, 
Transfer  and  Treatment  Facilities,  are 
adequate  to  assure  compliance  with  the 
Federal  criteria  as  defined  at  40  CFR 
part  258,  subpart  G  (§§  258.70  through 
258.74).  This  determination  will  give 
full  Federal  approval  to  Virginia's 


Municipal  Solid  Waste  Landfill 
permitting  program. 

Statutory  and  Executive  Order  Reviews 

This  rule  only  approves  State  solid 
waste  requirements  pursuant  to  RCRA 
section  4005  and  imposes  no 
requirements  other  than  those  imposed 
by  State  law  {see  SUPPLEMENTARY 
INFORMATION,  above).  Therefore,  this  rule 
complies  with  applicable  executive 
orders  and  statutory  provisions  as 
follows. 

1.  Executive  Order  12866:  Regulator.' 
Planning  Review — The  Office  of 
Management  and  Budget  has  exempted 
this  rule  ft'om  its  review  under 
Executive  Order  12866. 

2.  Paperwork  Reduction  Act — This 
rule  does  not  impose  an  information 
collection  burden  luider  the  Paperwork 
Reduction  Act. 

3.  Regulatory  Flexibility  Act — After 
considering  the  economic  impacts  of 
today's  rule  on  small  entities  under  the 
Regulatory  Flexibility  Act,  1  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

4.  Unfunded  Mandates  Reform  Act — 
Because  this  rule  approves  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  tbat  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Act. 

5.  Executive  Order  13132: 
Federalism — Executive  Order  13132 
does  not  apply  to  this  rule  because  it 
will  not  have  federalism  implications 
[i.e.,  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government). 

6.  Executive  Order  13175: 
Consultation  and  Coordination  with 
Indian  Tribal  Governments — Executive 
Order  13175  does  not  apply  to  this  rule 
because  it  will  not  have  tribal 
implications  [i.e.,  substantial  direct 
effects  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes). 

7.  Executive  Order  13045:  Protection 
of  Children  from  Environmental  Health 
&■  Safety  Risks — This  rule  is  not  subject 
to  Executive  Order  13045  because  it  is 
not  economically  significant  and  it  is 
not  based  on  health  or  safety  risks. 

8.  Executive  Order  13211:  Actions 
that  Significantly  Affect  Energy-  Supply. 
Distribution,  or  Use — This  rule  is  not 


subject  to  Executive  Order  1321 1 
because  it  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866. 

9.  National  Technology  Transfer 
Advancement  Act — EPA  approves  State 
programs  as  long  as  they  meet  criteria 
required  by  RCRA.  so  it  would  be 
inconsistent  with  applicable  law  for 
EPA.  in  its  review  of  a  State  program, 
to  require  the  use  of  any  particular 
voluntary'  consensus  standard  in  place 
of  another  standard  that  meets  the 
requirements  of  RCRA.  Thus,  section 
12(d)  of  the  National  Technologv 
Transfer  and  Advance  Act  does  not 
apply  to  this  rule. 

10.  Congressional  Review  Act — EPA 
will  submit  a  report  containing  this  rule 
and  other  information  required  bv  the 
Congressional  Review  Act  (5  U.S.C.  801 
et  seq.]  to  the  U.S.  Senate,  the  U.  S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  in  the 
Federal  Register.  This  action  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2).  This  action  will  be  effective 
December  8,  2003. 

List  of  Subjects 

40  CFR  Part  239 

Environmental  protection. 
Administrative  practice  and  procedure. 
Intergovernmental  relations.  Waste 
treatment  and  disposal. 

40  CFR  Part  258 

Reporting  and  recordkeeping 
requirements.  Waste  treatment  disposal. 
Water  pollution  control. 

Authority:  This  document  is  issued  under 
the  authority  of  section  2002,  4005  and 
4010(cl  of  the  Solid  Waste  Disposal  Act.  as 
amended.  42  U.S.C.  6912.  6945  and  6949(a). 

James  W.  .Newsom, 

Acting  Regional  Administrator.  Region  III. 
(FR  Doc.  03-25398  Filed  10-6-03:  8:45  am] 

BILUNG  CODE  6560-SO-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate. 
Department  of  Homeland  Seciu-ity. 
ACTION:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance) 
Flood  Elevations  (BFEs)  and  modified 
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BFEs  are  made  final  for  the 
communities  listed  below  The  BFEs 
and  modified  BFEs  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualif\-  or 
remain  qualified  for  participation  in  *hf' 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  BFEs  and  modified  BFE>  for 
tMih  c  ommunity.  This  date  mav  he 
obtained  by  contacting  the  office  where 
the  FIRM  IS  available  for  inspec  tion  a> 
indicated  in  the  table  below 
ADDRESSES:  The  final  BFEs  for  eac  h 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community  The 
respective  addresses  are  listed  in  tht' 
table  below 

FOR  FURTHER  INFORMATION  CO^frACT: 
Doug  Bellomo,  P  E   Hazard 
Identification  Section.  Emen^encv 
Preparedness  and  Respcmse  Directorate. 
Federal  Emergency  Management 
Agency.  500  C  Street  S\V..  Washington. 
DC  20472.  (202)  646-2903. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  BFEs  and  modified  BFEs  for 
each  community  listed.  The  proposed 
BFEs  and  proposed  modified  BFEs  wt-re 
published  in  newspapers  of  local 
circulation  and  an  opportunity  for  the 
community  or  individuals  to  appeal  thf 
proposed  determinations  to  or  through 
the  community  was  provided  for  a 
period  of  ninety  (90)  days  The 
proposed  BFEs  and  proposed  modified 
BFEs  were  also  published  in  th>'  Federal 
Register 

This  final  rule  is  issued  in  accordant  e 
with  Section  1 10  of  the  Flood  Disaster 


Protection  Ac  t  ot  197  i.  42  V.S.C  4104. 
and  44  CFR  Part  67 

FEMA  has  developed  criteria  for 
fioodplain  management  in  floodprone 
areas  in  ai  (  ordanc  i' with  44  ('FR  Part 
hO 

Intt^rested  lessees  and  owners  of  real 
property  arc  fnc  iiuraged  to  review  the 
proof  Flood  Insuraiu  e  Study  and  FIRM 
available  at  the  address  c;ited  below  for 
each  community 

The  BFEs  and  modified  BFEs  are 
made  final  in  the  communities  listed 
below   Ele\ations  at  selected  locations 
in  eac  h  (  niinminil\'  are  shown. 

S'dtinDjl  Ht)viiunint^-nt(il  Policv  Act 
This  rule  IS  t  ategoru  ally  excluded  from 
the  requirements  of  44  CFR  Part  10, 
Environmental  Consideratum.  No 
en\  ironnient.il  impact  assessnu'ul  has 
been  prepared 

Hri^uliitan.-  FIf\tl)ilitv  Act  The 
Mitigation  Division  Director  of  the 
Emergent  V  Preparedness  and  Response 
Directorate  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  bcicause  final 
or  modified  BFE.s  are  required  by  the 
Flood  Disaster  Protec:tion  Act  of  1973. 
42  II  S.C.  4104.  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP   No  regulatory 
fiexibility  analysis  has  been  prepared. 

Hri^uldton'  C.ldssificatinn.  This  final 
rule  is  not  a  signific  ant  regulatorv  ac:tion 
untfer  the  criteria  of  Set;tion  3(f)  of 
Executive  Order  12H66  of  September  30. 
1993.  Regulatorv  Planning  and  Review. 
58  FR  517.)5 

fc'.verufne  Order  IJhlJ.  Federalism 
This  rule  involves  no  polu:ies  that  have 
federalism  iinplic:ations  under  Executive 
Order  12612.  Federalism,  dated  October 
26. 19H7 

H\fcut:vf  Order  12778,  Civil  Justice 
Hefcnu-  This  proposed  rule  meets  the 
applicable  standards  of  StH.tion  2(b)(2) 
of  Executive  Order  12778. 


Source  of  flooding  and  location 


List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

■  Accordingly,  44  CFR  Part  67  is 
amended  to  read  as  follows: 

PART  67— [AMENDED] 

■  1 .  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  ■i^  I'.S.C.  4001  et  seq.: 
Keorgani/dlion  Plan  No.  3  of  1978,  .3  CFR, 
1978C;omp  .  p    i29:E.()   12127,  44  FK  19367, 
3  C:FR.  M7'I  C(iUii>  .  p,  :176. 

§67.11     [Amended] 

■  2.  The  tables  published  under  the 
authorilx  of  ^67.11  are  amended  as 
follows: 


Wastiington 

Wtiatcom  County  and  Incorporated  Areas.  (FEMA  Docket  No   B-7310) 
Johnson  Creek: 

At  the  confluence  with  Somas  River 


t 


#Deptti  in 

feet  atx)ve 

Source  of  flCKxling  and  location 

ground 
"Elevation 

in  feet 

(NGVD) 

CALIFORNIA 

San  Luis  Obispo  County, 

(FEMA  Docket  No.  B-7435) 

Los  Berros  Creek: 

Approximately  750  feet 

downstream  of  El  Conpo 

Road  

•103 

Approximately  4,000  feet 

downstream  ot  State  Route 

101    

None 

Approximately  1 ,200  feet  up- 

stream of  State  Route  101 

None 

Maps  are  available  for  in- 

spection at  the  San  Luis 

Obispo  County  Public  Works 

Department,  County  Govern- 

ment Center,  Room  207,  976 

Osos  Street,  San  Luis 

Obispo,  CalHomia. 

Samish  River 


#Depth  in  feet 

above  ground. 

"Elevation  in  feet 

(NGVD) 

+Elevation  in  feet 

(NAVD). 


Communities  aflected 


"38  ,  Whatcom  County  (Uninc. 
Areas).  City  of  Bel- 
linghom.  City  of 
Everson,  City  of  Fern- 
dale.  City  of  Lummi  In- 
dian Nation,  City  of 
Lynden,  City  of 
Nooksack,  and  City  of 
Sumas 
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Source  of  fkxxling  and  location 


Approximately  2,900  feet  downstream  of  Wickersham  Road  at  the  Ck)unty  Boundary 

At  Burlington  Northern  Railroad 

Squallcum  Creek: 

Approximately  200  feet  upstream  of  Chk:ago,  Milwaukee,  St.  Paul,  and  Pacific  Railroad 

Approximately  2,000  feet  upstream  of  Dewey  Road 

Sumas  River: 

Approximately  1,700  feet  downstream  of  Jones  Road  at  the  Intemational  Boundary 


#Depth  in  feet 

above  ground. 

'Elevation  in  feet 

(NGVD) 

+Elevation  in  feet 

(NAVD). 


Communities  affected 


Approximately  1,000  feet  upstream  of  Massey  Road  

Sumas  River  Left  Overtank  Divided  Flow: 

Approximately  200  feet  downstream  of  Telegraph  Road 

Approximately  6,300  feet  upstream  of  Kadin  Road 

Terrell  Creek: 

Approximately  500  feet  downstream  of  Alderson  Road  .. 

At  Helweg  Road  


•267 

•311 

•127 

•206 

•34 

Whatcom  County  (Uninc. 

Areas).  City  of  Bel- 

lingham,  City  of 

Everson,  City  of  Fem- 

dale.  City  of  Lummi  In- 

dian Nation,  City  of 

Lynden,  City  of 

Nooksack,  and  City  of 

Sumas 

•93 

•56 

• 

•69 

•8 

•10 

Addresses: 

Whatcom  County  (Unincorporated  Areas): 

Maps  are  available  for  inspection  at  Whatcom  County  Public  Works  Department,  Division  of  Engineering,  311  Grand  Avenue,  Suite  108,  Bel- 

lingham,  Washington. 
City  of  Beltlngham:  — 

Maps  are  available  for  inspection  at  the  Community  Development  Department,  210  Lottie  Street,  Bellingham,  Washington 

City  of  Everson: 

Maps  are  available  for  inspection  at  City  Hall,  1 1 1  West  Main  Street,  Everson,  Washington. 

CKy  of  Femdale: 

Maps  are  available  for  inspection  at  the  Planning  Department,  5694  Second  Avenue,  Femdale,  Washington. 

City  of  Lummi  Indian  Nation:  — - 

Maps  are  available  for  inspection  at  the  Planning  Department,  2828  Kwina  Road,  Bellingham,  Washington. 

City  of  Lynden: 

Maps  are  available  for  inspection  at  the  Planning  Department,  323  Front  Street,  Lynden,  Washington.  — 

City  of  Nooksack: 

Maps  are  available  for  inspection  at  City  HaH,  103  West  Madison  Street,  Nooksack,  Washington  98276. 

C^  of  Sumas: 

Maps  are  available  for  inspection  at  City  Hall,  433  Cherry  Street,  Sumas,  Washington. 


Washington: 

Whatcom  County  and  Incorporated  Areas,  (FEMA  Docket  No.  B-7430) 

Strait  of  Georgia  at  Point  Roberts:  

At  Point  Rot>erts  Marina 

South  Edwards  Drive  ak>ng  Soutfiem  Shore 

Birch  Bay  Northwest  Shore: 

At  intersection  of  Seahome  Road  and  Seahome  Court 


At  Cottonwood  Beach  

Along  shoreline  near  intersectk>n  of  HakJa  Road  and  Nitinat  Road 
Strait  of  Georgia  at  Sandy  Point: 

At  marina 


Along  eastern  shoreline  

Along  western  shoreline,  west  of  marina 
Strait  of  Georgia  at  Village  Point: 

Along  West  Shore  Drive  


Along  southern  shoreline 
Lummi  Bay: 


Whatcom  County 

•8    (Unlnc.  Areas) 

•11 

•8     Whatcom  County  (Unlnc. 

Areas) 
*9 
•14 

•8     Whatcom  County  (UnirK. 
Areas)  and  Lummi  In- 
dian Reservation 
•9 
•14 

'9    Whatcom  County  (Uninc. 
Areas) 
•10 
I 
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Source  of  flooding  and  location 


#Depth  in  feet 

at>ove  ground. 

'Elevation  in  feet 

(NGVD) 

+Elevation  in  feet 

(NAVD). 


Communities  affected 


Approximately  600  feet  from  intersection  of  East  Turtle  Lane  and  Shore  Dnve 

Along  shoreline  near  intersection  of  Lummi  Park  Road  and  Lane  Split  Road 
Bellingham  Bay  at  Hermosa  Beach: 

East  of  Lummi  Shore  Road  


Lummi  Bay  at  GoosetDerry  Point: 

At  intersection  of  Lummi  View  Drive  and  Haxton  Way 


Approximately  300  feet  west  of  intersection  of  Lummi  View  Dnve  and  Haxton  Way 
Bellingham  Bay  at  Eliza  Island: 

In  the  south-facing  valley  of  Eliza  Island  •• 


At  the  southern  shore  of  Eliza  Island 
At  the  western  shore  of  Eliza  Island  . 


'8     Whatcom  County  (Uninc. 

Areas) 
•10 

*8    Whatcom  County  (Uninc. 
Areas)  and  Lummi  In- 
dian Reservation 


*8 


*9 


Whatcom  County  (Uninc. 
Areas)  and  Lummi  In- 
dian Reservation 


•8    Whatcom  County  (Uninc. 

I      Areas) 
•10 

•10  1 


Addresses: 

Wtiatcofn  County  (Unincorporated  Areas): 

Maps  are  available  for  inspection  at  Whatcom  County  Public  Works  Department.  Division  of  Engnieenng,  311  Grand  Avenue.  Suite  108,  Bel- 
lingham. Washington 
Lummi  Indian  Reservation: 
Maps  are  available  for  inspection  at  the  Lummi  Indian  Business  Council  Planning  Department,  2828  Kwina  Road,  Bellingham,  Washington. 


(Catalog  of  Federal  Domestic  .Assistance  No 
83  100.    Flood  Insurance'  I 

Dated   September  H),  200:i 
Anthony  S.  Lowe, 

Mitigation  Division  Director.  Enwrgenn 
Preparvdnfss  and  Response  Directorate. 
iP'R  Doc   03-25345  Filed  10-6-03;  8:45  am! 
BILUNG  COOC  S718-04-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

[Docltet  No.  FEMA-7772] 

Rescission  of  Final  Flood  Elevation 
Determination 

AGENCY:  Federal  Emergency 
Management  Agency.  Emergency 
Preparedness  and  Response  Directorate. 
Department  of  Homeland  Secuntv. 

ACTION:  Final  rule. 


SUMMARY:  The  Federal  Emergency 

Management  Agency  (FEMA  or  Agency) 
rescinds  the  final  flood  elevation 
determination  published  for  Collier 
County,  Florida  and  Incorporated  Areas 
(including  the  City  of  Everglades.  City  of 
Naples,  City  of  Marco  Island,  and  the 
Unincorporated  Areas  of  Collier 
County),  on  June  2,  2003,  at  68  FR 


32665  and  32666.  A  final  flood 
elevation  determination  will  be  made  at 
a  later  date. 

EFFECTIVE  DATE:  This  rescission  is 
effective  as  of  the  date  of  this 
puhlicatinn 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Bellnmo.  P.E  ,  Hazard 
Identifit  dtion  Section,  Emergency 
Preparedness  and  Response  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  S\V..  Washington, 
DC  20472.  (202)  64fi-2403. 

SUPPLEMENTARY  INFORMATION:  FEMA 
published  a  notice  of  final  flood 
elevation  determination  for  Collier 
County,  Florida  and  Incorporated  Areas, 
on  lune  2,  2003,  at  FR  68,  32665  and 
32666.  Following  coordination  with 
Clollier  C^ountv,  it  was  determined  that 
additional  time  is  needed  to  develop 
flood  hazard  data  for  the  (kilden  Gates 
Estates  area  located  within  the 
Unincorporated  Areas  of  Collier  C'ounty 
and  the  City  of  Naples.  Therefore,  the 
final  flood  elevation  for  Collier  County, 
Florida  and  Incorporated  Areas  is 
hereby  rescinded  in  accordance  with 
Sec:tion  1 10  of  the  Flood  Disaster 
Protection  Ac:t  of  1973.  42  LI.S.C.  4104 
until  further  ncjtice. 


Dated;  September  30.  2003. 
Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Direcorate. 
(FR  Doc.  03-25344  Filed  10-6-03;  8:45  am) 

BILLING  CODE  6718-03-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  24 

[WT  Docket  No.  97-82;  FCC  03-98] 
Competitive  Bidding  Procedures 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 


SUMMARY:  On  luly  21,  2003,  (68  FR 
42984),  the  Wireless 
Telecommunications  Bureau  published 
final  rules  in  the  Order,  addressing  five 
petitions  for  reconsideration  filed  in 
response  to  the  Commission's  Part  1 
Order  on  Reconsideration  of  the  Third 
Report  and  Order,  and  Fifth  Report  and 
Order. 

DATES:  Effective  September  19,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Michaels,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0660. 


c  ^oon 
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SUPPLEMENTARY  INFORMATION:  The 

Wireless  Telecommunications  Biu^au 
published  a  dociunent  revising  the 
general  competitive  bidding  rules  for  all 
auctionable  services  in  the  Federal 
Register  of  July  21,  2003  (68  FR  42984). 
This  document  corrects  the  Federal 
Register  as  it  appeared. 

In  rule  FTl  Doc.  03-18430  pubUshed 
on  July  21,  2003  (68  FR  42984)  make  the 
following  correction: 

■  1 .  On  page  42999,  in  the  third  column 
and  on  line  19,  instruction  29  is 
corrected  to  read  as  follows: 

§24.720    [Corrected] 

■  29.  Amend  §  24.720  by  removing 
paragraphs  (b)(3),  (b)(4),  (c),  and  (d), 
redesignating  paragraphs  (e),  (f),  (g),  (h), 
(i),  and  (j)  as  paragraphs  (c),  (d),  (e),  (f), 
(g),  and  (h),  redesignating  the  Note  to 
Paragraph  (j)  as  the  Note  to  Paragraph  (h) 
and  revising  paragraph  (b)  introductory 
text  and  newly  redesignated  paragraph 
(g)  to  read  as  follows: 

Federal  Communications  Commission. 

Marlene  Dortch, 

Secretary. 

|FR  Doc.  0.3-25245  Filed  10-6-03;  8:45  am] 

BILLING  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2925,  MM  Docket  No.  01-43.  RM- 
10041] 

Digital  Television  Broadcast  Service; 
Jackson,  MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  by  this 
document,  dismisses  a  petition  for  rule 
making  filed  by  Civic  License  Holding 
Company,  Inc.  requesting  the 
substitution  of  DTV  channel  9  for  DTV 
channel  51  at  Jackson,  Mississippi.  See 
66  FR  12749,  February  28,  2001.  With 
this  action,  this  proceeding  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01^3, 
adopted  September  23,  2003,  and 
released  October  1,  2003.  The  full  text 
of  this  document  is  available  for  public 
inspection  and  copying  dining  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street  SW.,  Room  CY-A257, 


Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  CY-B402.  Washington. 
DC,  20554,  telephone  (202)  863-2893. 
facsimile  (202)  863-2898,  or  via  e-mail 
qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting, 
Television. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief,  Video  Division,  Media  Bureau. 

[FR  Doc.  03-25333  Filed  10-6-03;  8;45  am] 

BILUNG  CODE  671 2-01 -f> 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AG41 

Endangered  and  Threatened  Wildlife 
and  Plants;  Removing  Eriastrum 
hooveri  (Hoover's  woolly-star)  from  the 
Federal  List  of  Endangered  and 
Threatened  Species 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  have 
determined  that  Eriastrum  hooveri 
(Hoover's  woolly-star)  is  no  longer  a 
threatened  species  pursuant  to  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended.  This  determination  is 
based  on  the  discover^'  of  new 
populations  and  implementation  of 
recovery  actions  that  contributed 
substantially  towards  meeting  delisting  . 
criteria  outlined  in  the  "Recoven,'  Plan 
For  Upland  Species  of  the  San  Joaquin 
Valley,  California"  (Recoven'  Plan) 
(USFWS  1998). 

Beginning  in  1990,  recovery  efforts  for 
this  species  succeeded  in  locating 
additional  populations,  discovering 
through  research  that  Eriastrum  hooveri 
is  more  resilient  and  less  vulnerable  to 
disturbance  activities  than  previously 
known,  and  achieving  protection 
through  cooperation  with  Federal,  State. 
and  private  entities  on  more  than 
114,400  hectares  (286,000  acres)  off. 
hooveri  habitat.  The  management 
practices  of,  and  commitments  by,  the 
U.S.  Bureau  of  Land  Management 
(BLM),  on  whose  land  a  substantial 
number  of  the  new  populations  have 
been  found,  will  afford  adequate 
protection  to  the  species  upon  delisting. 


Following  delisting,  BLM  will  designate 
E.  hooveri  as  a  "sensitive  species" 
pursuant  to  BLM  Manual  6840  and 
California  State  Manual  Supplement  H- 
68140.06,  to  provide  for  continued 
protection  and  monitoring  of  the  species 
on  BLM  lands.  The  post-delisting 
monitoring,  required  under  section  4  of 
the  Act,  will  be  facilitated  by  BLMs 
implementation  of  their  Caliente 
Resource  Management  Plan  (RMP)  (BLM 
1996).  Under  the  RMP  and  separate 
agreements,  BLM  will  monitor  the 
species  and  monitor  residual  threats  at 
representative  sites  within  four  E. 
hooveri  metapopulations. 
DATES:  This  rule  is  effective  October  7. 
2003. 

ADDRESSES:  The  administrative  record 
for  this  rule  is  available  for  inspection, 
by  appointment,  during  normal  business 
hours  at  the  Sacramento  Fish  and 
Wildlife  Office  of  the  U.S.  Fish  and 
Wildhfe  Service,  2800  Cottage  Way, 
Room  W-2605,  Sacramento.  CA  95825- 
1864.  (telephone  916/414-6600). 
FOR  FURTHER  INFORMATION  CONTACT: 
Graciela  Hinshaw,  Sacramento  Fish  and 
Wildlife  Office,  at  the  above  address  or 
telephone  916/414-6600. 
SUPPLEMENTARY  INFORMATION: 

Background 

Eriastrum  hooveri  (Hoover's  wooUv- 
star)  was  first  collected  in  1935  by 
Gregory  Lyons  near  Little  Panoche 
Creek,  western  Fresno  County,  in  the 
San  Joaquin  Valley  of  California.  In 
1943.  Willis  Jepson  described  the  plant 
as  Hugelia  hooveri,  citing  a  1937 
collection  by  Robert  Hoover  (the 
namesake  for  the  scientific  and  common 
names).  Later.  Herbert  Mason  (1945) 
transferred  the  species  along  with  the 
rest  of  the  woolly-stars  to  the  genus 
Eriastrum. 

Eriastrum  hooveri,  an  annual  herb  of 
the  phlox  family  (Polemoniaceae), 
produces  many  wire-like  stems  and  tiny 
white  to  pale  blue  flowers  that  are  less 
than  5  millimeters  (mm)  (0.2  inch  (in)) 
across.  The  flowers  are  nearly  hidden  in 
tufts  of  woolly  hair.  The  leaves  are 
thread-like  and  may  have  two  narrow 
lobes  near  the  base.  Standing  1  to  20 
centimeters  (cm)  (0.4  to  8  in)  tall,  the 
species  has  grayish,  fuzzy  stems,  wliich 
are  often  branched  {Munz  and  Keck 
1959;  USFWS  1998).  The  most 
important  characteristics  for 
distinguishing  this  species  from  other 
Eriastrum  species  are  the  flower  size 
and  the  ratio  between  the  length  of  the 
corolla  and  the  length  of  the  lobes  on 
the  petals  (petals  are  highly  colored 
portions  of  the  flower  and  collectively 
are  called  the  corolla).  Characteristics  of 
the  stamen  (male  reproductive  organ) 
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can  also  help  identify  this  species 
(Taylor  and  Davilla  1986). 

The  seed  of  Ena.sfrum  hnoveri  is  small 
and  dust-like,  and  dispersed  bv  the 
wind.  The  stems  of  dead  plants  often  ^ 
break  at  the  soil  surface  and  ttie  plants 
are  conical-shaped,  characteristic  of  a 
seed  that  disperses  via  the 
"tumbleweed'   strategy   Laboratory 
germination  of  seeds  was  achieved  by 
wetting  seed  on  filter  paper,  and  there 
was  rapid  and  complete  germination  of 
new  seed  (Taylor  and  Davilla  mSft).  The 
small  flowers  of  £  hnovtTi  might 
suggest  self-pollination  (Taylor  and 
Davilla  1986). 

Eriastnim  hoovrn  was  originally 
thought  to  have  a  range  that  was  mostly 
east  of  the  Coastal  Range  in  San  Joaquin 
Valley,  California,  and  distributed  in  a 
discontinuous  fashion  within  valley 
saltbush  scrub  and  valley  sink  scrub 
from  Fresno  County  in  the  north,  south 
to  the  Temblor  Range  (Kern  and  San 
Luis  Obispo  Counties),  with  verv- 
limited  distribution  south  of  the 
Temblor  Range,  in  the  Cuyama  Valley 
(San  Luis  Obispo  and  Santa  Barbara 
Counties)  (Taylor  and  Davilla  198B). 
The  San  Joaquin  Valley  lies  between  the 
Coast  Ranges  and  the  Sierra  .Nevada. 
and  on  the  southern  end  is  bordered  by 
the  Transverse  Ranges.  The  climate  of 
the  San  Joaquin  Valley  is  a  product  of 
these  surrounding  mountain  ranges. 
Precipitation  in  the  San  Joaquin  Valley 
is  low;  it  averages  less  than  25  cm  (10 
in)  per  year,  with  localized  areas 
averaging  far  less.  As  a  result,  the  San 
Joaquin  Valley  climate  can  be  classified 
as  arid  or  desertic.  The  San  Joaquin 
Vallev  floor  is  composed  of  thousands 
of  feet  of  sediments  deposited  by  runoff 
from  the  surrounding  mountains.  Below 
these  sediments  lie  important  petroleum 
and  natural  gas  deposits  (Schoenherr 
1992).  The  extraction  of  these  resource-^ 
accounts  for  some  of  the  native  habitat 
loss  and  degradation  in  the  San  Joaquin 
Valley  and  adjacent  foothills. 
Conversion  of  this  and  land  to  pastures 
and  agricultural  farmland  also  has 
replaced  native  habitat  and  introdut  cd 
nonnative  grasses  and  shrubs 

Prior  to  1986,  Enastrum  hooveri  was 
known  from  19  sites  (sites  are  clusters 
of  plants  that  may  be  part  of  a  larger 
population  as  documented  by  BLM)  in 
San  Luis  Obispo,  Kern,  Fresno,  anfl 
Santa  Barbara  Counties  in  C^alifornia. 
Most  of  these  sites  occurred  on  private 
property  on  the  San  Joaquin  and 
Cuyama  vallev  flofjrs  or  on  public  land 
located  in  the  foothills  of  the  southern 
part  of  the  San  Joaquin  Valley  (the 
Naval  Petroleum  Reserve  (NPR-1  and 
NPR-2)  administered  by  the  U.S. 
Department  of  Energy,  later  turned  over 


to  a  private  interest.  Occidental 
Petroleum  Corporation). 

A  status  survey  of  Hnastrum  hooveri 
conducted  in  1986  identified  10 
historical  pojiuiations  as  extirpated.  2 
others  as  presumed  extirpated,  and 
approximately  40  percent  of  the 
historicallv  reported  jiopulations  as 
remaining  (Tavlor  and  Davilla  1986).  At 
the  time  of  the  status  survey,  the 
majority  of  the  E.  hooveri  known 
populations  were  from  alluvial  valleys. 
Hillv  terrain  was  onlv  documented  in 
three  instances,  fnim  the  Temblor 
Range,  and  the  authors  were  unable  to 
gain  access  to  this  area  during  the  status 
survey.  Taylor  and  Davilla  (1986) 
reported  that  most  remaining 
populations  were  situated  on  "islandi." 
of  native  habitat  in  an  otherwise  "sea" 
of  intensively  managed  agricultural 
lands,  thereby  leaving  the  remaining 
populations  vulnerable  to  destruction. 
Our  subsequent  listing  of  E.  hooveri  as 
a  threatened  species  in  1990  relied 
heavily  on  the  data  and  ".he  threats 
assessment  presented  in  the  Taylor  and 
Davilla  1986  status  report,  as  well  as  on 
additional  surveys  conducted  between 
1986  and  1990  {55  FR  29.161).  The 
listing  noted  that  1 18  populations 
existed,  onlv  9  of  which  occurred  on 
public  lands  or  in  undeveloped 
foothills  The  remaining  109 
populations  (92  percent)  were 
considered  to  be  threatened  by 
conversion  of  valley  floor  native  habitat 
to  agricultural  land,  oil  and  gas 
development,  urbanization,  reservoir 
construction,  uncontrolled  heavy  sheep 
grazing,  disposal  of  nutrient-laden 
agricultural  effluent,  and  nonnative 
invasive  plants  (5.S  FR  29J61).  Based  on 
these  threats,  we  listed  E  hooveri  as  a 
threatened  species  undf!r  the  Act  on  July 
19,  1990  (,T,T  FR  29361). 

In  1990.  we  initiated  recovery 
planning  for  11  listed  species,  including 
Eriustrum  hooveri,  and  23  candidates  or 
species  of  concern  that  share  the  same 
ecosystem  (USFWS  1998).  While  the 
development  of  the  final  Rec(jver\  Plan 
was  being  accomplished,  the  recovery 
needs  of  listed  species  were 
simultaneously  being  addres.sed.  During 
the  8  years  of  planning.  Federal  and 
State  agencies  conciucted  extensive 
surveys  and  research  and  learned  new- 
information  about  E.  hooveri  biology, 
including  its  abundani:e  and 
distribution  and  its  response  to 
disturbance.  The  recovery  strategy  in 
the  final  Recovery  Plan  reflects  pre-plan 
recovery  efforts. 

The  recovery  strategy,  put  forth  in  the 
1998  Recovery  Plan,  stated  that  recovery 
for  Eridstrum  hooveri  could  be 
accomplished  within  four 
metapopulations  (defined  as  a  larger 


population  clusters  by  BLM).  by  using 
existing  public  lands  and  other  areas 
already  dedicated  to  conservation.  The 
four  metapopulations  from  largest  to 
smallest  are:  (1)  The  Kettleman  Hills 
area  in  Fresno  and  Kings  Counties:  (2) 
the  Carrizo  Plain-Elkhorn  Plain-Temblor 
Range-Caliente  Mountains-Cuyama 
Valley-Sierra  Madre  Mountains  area  in 
San  Luis  Obispo.  Santa  Barbara,  and 
extreme  western  Kern  Counties:  (3)  the 
Lokern-Elk  Hills-Buena  Vista  Hills- 
Coles  Levee-Maricopa-Taft  area  in  Kern 
County:  and  (4)  the  Antelope  Plain-Lost 
Hills-Semitropic  area  in  Kern  County. 
Recovery  goals  included  protecting 
populations  throughout  the  species' 
geographic  range  (at  the  time  thought  to 
be  from  San  Benito  and  Fresno  Counties 
in  the  north,  south  to  the  Cuyama 
Valley),  representing  a  variety  of 
topographic  positions  (valley  floor, 
slopes)  and  community  types  (chenopod 
scrub  and  grasslands),  at  elevations 
ranging  from  50  to  915  meters  (m)  (165 
to  3.000  feet  (ft)).  Because  pubhc  lands 
have  varying  multi-use  mandates,  and 
therefore  may  or  may  not  afford 
"protection"  to  plants  under  threat, 
specific  commitments  were  needed  to 
protect  the  populations  from 
incompatible  uses  such  as  heavy  oilfield 
development,  commercial  development, 
flooding  or  rising  groundwater  levels, 
and  dense  vegetation  due  to 
proliferation  of  nonnative  plants  or 
suppression  of  fires.  Low  and  moderate 
oilfield  development  and  grazing  were 
not  considered  incompatible  uses.  The 
Recovery  Plan  recommended  a 
minimum  acreage  and  plant  density  for 
E.  hooveri  and  continuation  of  the 
monitoring  of  trends  at  representative 
sites  within  each  of  the  four  recognized 
metapopulations.  As  33  other  species 
were  also  covered  in  this  multispecies 
Recovery  Plan,  the  ecosystem-level 
strategy  recommended  a  network  of 
large-scale  preserves  and  conservation 
areas  that  represented  all  natural 
communities  in  the  San  Joaquin  Valley 
upland  ecosystems.  The  Recovery  Plan 
stated  that,  within  this  network,  habitat 
management  would  be  compatible  with 
traditional  and  ongoing  land  uses  such 
as  grazing  and  oil  exploration.  Prior  to 
the  completion  of  the  Recovery  Plan,  it 
was  discovered  that  E.  hooveri  could 
tolerate  a  certain  amount  of  natural  and 
man-made  disturbances. 

The  listing  and  subsequent  recovery 
planning  efforts  resulted  in  increased 
inventory  activities  for  Eriastruw 
hooveri  throughout  its  range.  Surveys  in 
the  Mojave  Desert  area  resulted  in  the 
discoven,'  of  E.  hooveri  more  than  140 
kilometers  (km)  (87  miles  mi)  southeast 
of  the  previously  known  range.  Surveys 
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into  remote  areas  by  the  BLM  and  the 
Los  Padres  National  Forest,  as  well  as 
routine  surveys  at  the  NPR-1  and  NPR- 
2,  resulted  in  the  discovery  of  many 
new  occurrences  (an  occurrence  is 
analogous  to  a  population  and  is 
defined  here  as  a  cluster  of  plants 
separated  from  the  nearest  cluster  by  at 
least  0.25  mile)  of  E.  hooveri.  Through 
a  section  7  consultation  with  the 
Service,  the  U.S.  Department  of  Energy 
conducted  periodic  monitoring  of  six 
representative  E.  hooveri  sites  from  the 
early  to  mid  1990s  (EG&G  1994,  1996). 
Responses  to  precipitation  patterns  on 
north  and  south  slopes  and  ridgetops 
were  dociunented  (EG&G  1996),  and 
increased  attention  was  focused  on 
observations  of  and  research  into  the 
plants'  response  to  various  levels  of 
habitat  disturbance.  The  pertinent 
recovery  planning  and  implementation 
efforts,  along  with  their  results,  are 
summarized  below. 

Surveys 

Abundance:  The  results  of  the  1986 
status  survey,  which  led  to  the 
Eriastrum  hooveri  listing,  reflected  its 
known  distribution  at  the  time,  but  did 
not  reflect  the  species'  larger 
distribution  documented  after  1990, 
probably  as  a  consequence  of  the 
drought  period  and  the  resulting  poor 
growing  E.  hooveri  conditions  during 
the  two  years  preceding  the  survey 
(EG&G  1995a).  Surveys  by  Federal 
agencies  following  the  listing  of  the 
species  in  1990  coincided  with  a  change 
in  precipitation,  particularly  in  1993, 
when  abundant  spring  rainfall  created 
favorable  growing  conditions  for  annual 
plants  (EG&G  1994,  1995b).  The 
favorable  growing  conditions  along  with 
the  surveys  resulted  in  a  dramatic 
increase  in  the  niunber  of  E.  hooveri 
known  populations,  the  size  of  its 
topographical  and  elevational  range 
distribution,  and  a  clearer 
understanding  of  its  habitat 
associations. 

Distribution:  hi  1992  and  1994,  BLM 
staff  surveyed  private  and  public  lands 
and  estimated  that  about  1,000 
Eriastrum  hooveri  sites  occupied 
approximately  970  ha  (2,426  ac)  (BLM 
1992,  1994).  By  1998,  the  U.S. 
Department  of  Energy  had 
comprehensively  surveyed  over  60 
percent  of  NPR-1  for  E.  hooveri,  and 
over  400  locations  were  documented;  in 
addition,  the  species  was  also 
discovered  on  NPR-2  (Brian  Cypher, 
Enterprise  Advisory  Services,  Inc.,  pers. 
comm.  1998;  Russ  Lewis,  BLM,  pers. 
comm.  2002;  Jay  Hinshaw,  Biu^au  of 
Indian  Affairs,  pers.  comm.  2003). 

Range:  Surveys  for  another  plant 
species  at  820  to  910  m  (2,700  to  3,000 


ft)  elevation  in  the  Los  Padres  National 
Forest  in  1993  led  to  the  discovery  of 
three  populations  of  Eriastrum  hooveri 
in  Tennison  Canyon,  Goode  Canyon,    - 
and  Castro  Canyon  (Danielsen  et  al. 
1994).  These  populations  were  800  m 
(500  ft)  higher  in  elevation  than  all  other 
known  populations,  and  the  first  to  be 
located  in  habitat  dominated  by  juniper. 
In  1998,  Boyd  and  Porter  (1999)  found 
E.  hooveri  in  two  locations  southeast  of 
the  Tehachapi  Mountains  within 
Antelope  Valley,  Los  Angeles  County. 
These  occurrences  in  the  Mojave  Desert 
represent  an  extension  of  the  range  of 
the  species  by  approximately  140  km 
(87  mi)  to  the  southeast  from  the  nearest 
population  in  the  San  Joaquin  Valley. 
Additional  surveys  in  the  Antelope 
Valley,  conducted  through  2002, 
documented  numerous  occurrences  of 
E.  hooveri  from  near  Rosamond,  in  Kern 
County,  and  south  to  Lancaster,  in  Los 
Angeles  County.  In  2003,  7  to  12  million 
plants,  roughly  distributed  over  a  100- 
square-mi  area,  were  also  found  near 
Edwards  Air  Force  Base  (Ray  Bransfield, 
USFWS,  pers.  comm.  2003;  Patrick 
Buorsier,  H.T.  Harvey  and  Associates, 
pers.  comm.  2003). 

In  summary,  surveys  have  resulted  in 
the  discoveiy  of  many  more  valley  floor 
sites  as  well  as  foothill  sites,  and  have 
shown  that  Eriastrum  hooveri 
populations  discontinuously  range  in 
the  north  from  the  Ciervo/Panoche  area 
of  the  San  Joaquin  Valley  in  Fresno  and 
San  Benito  Counties,  southward  to 
Antelope  Valley  in  Los  Angeles  County, 
a  distance  of  approximately  314  km  (196 
mi).  A  total  of  1,128  new  sites  have  been 
found  on  BLM  land.  Along  with  the 
increase  in  the  number  of  sites,  the 
distribution  and  range  of  E.  hooveri  has 
increased.  E.  hooveri  has  been 
confirmed  at  elevations  of  3,000  ft  and 
has  been  found  to  occur  in  two 
additional  habitat  types:  Juniper 
woodland  and  Mojave  Desert.  The 
species  has  a  greater  abundance, 
distribution,  and  range  than  previously 
thought. 

Research 

At  the  time  of  listing,  Eriastrum 
hooveri  was  identified  as  preferring 
areas  with  lower  annual  plant  densities 
and  stable,  silty  to  sandy  soils  that  often 
exhibit  cryptogamic  crusting  (a  thin 
microbiotic  layer  at  the  soil  surface 
generally  composed  of  a  complex  of 
mosses,  algae,  bacteria,  fungi,  and 
lichens,  or  a  combination  of  these)  (55 
FR  29361).  Since  listing,  E.  hooveri  has 
also  been  found  on  stable  soils  that  do 
not  exhibit  crusting  (BLM  1994),  and  on 
sandy  loam  and  loamy  soils  (EG&G 
1995a).  Research  results  in  1994 
documented  that  vascular  plant  cover  at 


sites  with  E.  hooveri  ranged  from  a  low 
of  5%  to  a  high  of  93%;  the  amount  of 
bare  ground  varied  between  5%  and 
90% ,  and  the  amount  of  cryptogamic 
crusting  varied  between  0%  and  80% 
(EGG  1995b).  The  wide-ranging  values 
in  plant  cover  and  bare  ground  for  sites 
with  E.  hooveri  indicate  that,  although 
this  species  does  better  in  sparsely 
vegetated  areas,  it  is  found  in  areas  of 
dense  vegetation  (E.  Cypher,  pers. 
comm.  2003).  A  1995  report  by  EG&G 
documented  E.  hooveri  responses  to 
varying  rainfall  and  found  that  this 
species,  like  most  annual  species, 
appears  to  be  sensitive  to  changes  in 
.  precipitation  compared  to  the  shrub  and 
grass  components  of  the  community 
(EG&G  1996).  Soils  with  cryptogamic 
crusts  are  natiu-ally  open  surface  areas 
where  nonnative  grasses  do  not  seem  to 
encroach  (Lewis  pers.  comm.  1995).  The 
association  that  E.  hooveri  has  with 
cryptogamic  crusting  may  be  more 
related  to  lower  annual  plant  densities 
(especially  lower  numbers  of  normative 
grasses)  than  to  an  affinity  with  some 
aspect  of  the  crusting.  Areas  of  crusting 
are  found  throughout  the  species'  range 
(R.  Lewis  pers.  comm.  1995),  and 
although  ground  disturbance  will 
eliminate  the  crusting,  the  complex  of 
mosses,  algae,  and  other  cryptogamic 
organisms  that  compose  the  crust  have 
been  observed  to  come  back  two  years 
after  ground  disturbance  (Holmstead 
and  Anderson  1998)  in  areas  where  E. 
hooveri  is  found. 

During  above-average  annual  rainfall 
periods,  Eriastrum  hooveri  responds 
quickly  and  well  (successful  seed 
germination,  larger  plants,  and  a  higher 
probability  of  being  detected  during 
surveys),  whereas  during  years  of 
below-average  annual  rainfall,  plants 
that  germinate  reach  a  height  of  only  1 
in  and  are  less  likely  to  be  detected 
during  surveys  (Ellen  Cypher. 
Endangered  Species  Recovery  Program, 
pers.  comm.  2003;  Jay  Hinshaw.  Bureau 
of  Indian  Affairs,  pers.  comm.  2003). 

In  1995,  EG&G  reported  that  ground 
disturbance  did  not  significantly  affect 
Eriastrum  hooveri  and  that  the  species 
was  found  as  abundantly  on  disturbed 
sites  as  on  undisturbed  sites  (EG&G 
1995a).  The  average  E.  hooveri  density 
was  higher  on  sites  where  mechanical 
ground  disturbance  (typical  of  oilfield 
development)  was  observed,  and  lower 
on  sites  where  other  types  of 
disturbance  (by  grazing,  alluvial 
deposit,  fire,  unknown)  were  observed 
(EG&G  1995a).  Furthermore,  a  study  on 
the  effects  of  simulated  oilfield 
disturbance  and  top  soil  salvage  showed 
that,  although  surface  disturbance 
negatively  affected  E.  hooveri  density 
for  at  least  two  years,  this  species 
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recolonized  disturbed  pints  within  two 
growing  seasons  from  seed  naturallv 
dispersed  from  adjacent  habitat 
(Hinshaw  rt  ^LJ    IM^Hl 

In  summarv.  research  efforts,  as  part 
of  the  recovery  process,  have  shown  that 
Enastrum  hoovtri  is  more  resdient  and 
less  vulnerable  than  previously  thought 

Observations 

The  Recoverv  Plan  was  developed  for 
arulTand  species  in  a  part  of  California 
that  receives  10  in  (25  cm)  or  U-ss  nt 
annual  precipitatnm.  Both  below- 
average  (drought)  and  above-average 
pre(  ipitation  can  cause  severe 
population  variations  for  Enastrum 
biiiiVfTi.  and  other  species  covered  in 
the  Recoverv  Plan,  if  such  extreme 
conditions  e.xtend  for  more  than  1  year 
(U.SFIVS  1948)  The  status  sur\-ev  that 
preceded  listing  of  £  hooven  followed 
a  2-vear  drought,  and  during  the  earlv 
mgbs  the  southern  San  Joaquin  vallev 
experienced  above-average  rainfalls  (E. 
Cypher  pers.  comm.  200,3b).  This  above- 
average  rainfall  period  coincided  with 
initial  research  into  disturbance 
responses,  and  it  was  observed  hv 
Holmstead  and  Anderson  (1098)  that  E 
hoovrTi  responded  extremely  well  to  the 
increased  rainfall  Ui-vels.  Timing  of 
precipitation  mav  have  also  played  a 
significant  role  in  the  response  of  E 
hooveri  to  above-average  rainfall,  since 
heavy  rainfall  in  the  study  area  occurred 
during  January  and  March,  later  than 
during  normal  precipitation  years 
(Holmstead  and  Anderson  1498) 

Enastrum  hooveri's  adaptability  to 
disturbance  was  evident  based  on 
observations  of  the  reestablishment  off. 
hnovfn  following  two  disturbances  on 
NPR-1  during  1990.  and  on  \PR-1  fire 
breaks  that  had  been  tilled  the  previous 
vear  (Holmstead  and  Anderson  1998) 
Enastrum  hooven  is  more  resilient  and 
less  vulnerable  to  certain  activities  than 
previously  thought. 

Recovery  Plan  Criteria 

Section  4(0  of  the  Act  direi  ts  us  to 
develop  recoverv'  plans  for  listed 
species  Recovery  plans  are  written  to 
guide  recovery  efforts  and  establish 
criteria  for  measuring  recovery  progress 
The  criteria  are  not  intended  to  be 
absolute  prerequisites  for  delisting  and 
should  not  preclude  a  delisting  actifin  if 
such  action  is  otherwise  warranted  This 
section  discusses  the  four  delisting 
criteria  identified  for  Enastrum  hcnvf'n 
m  the  Recoven,-  Plan  (USFVVS  1998) 


(1}  75%  of  Occupied  Habitat  las  of 
19981  on  Public  Linds  in  Each  of  the 
Four  Metapnpulations  Should  Be 
Secured  and  Protected  From 
Incompatible  i^ses 

.•\lthough  difficult  to  quantif\-  due  to 
annual  variabiiitv  in  size  of  populations, 
we  believe  that  the  intent  of  this 
criterion  has  been  met  because  a 
substantial  amount  of  land, 
approximately  114.400  ha  (286,000  ac), 
(  ontaining  substantial  portions  of  the 
tour  metapopulations  or  potential 
habitat  is  in  a  "protected  status"  (as 
dt'fined  in  the  Recovery  Plan)  (C 
Warrick,  Center  for  Natural  Lands 
Management,  pers.  comm..  2002;  Marv 
.•\nn  Ml  Crarv.  ("alifornia  Department  (if 
Fish  and  Ciame  (CLIFC).  in  litt.  2002: 
USFWS  1998.  Ann  Knox.  BLM.  in  litt. 
1997)  Two  BLM  .-\reas  of  Critical 
Knvironinental  Concern  (ACEi;),  a 
National  Monument,  four  CDFG 
Ecological  Reserves,  four  privately 
owned  mitigation  sites,  and  NPR-2 
(soon  to  be  managed  by  BLM)  are  the 
protected  areas  that  contain  portions  of 
the  ft)ur  metapofuilations;  these  areas, 
listed  by  metapopulation  are: 

(a.)  The  Kettleman  Hills  area  in 
Fresno  and  kings  (bounties  (includes  the 
BLM  ownership  with  ACEC  designation 
of  2,692  ha  (6.7.30  ad): 

(b.)  The  Carrizo  Plain-Elkhorn  Plain- 
Temblor  Kange-Caliente  Mountains- 
Cuyama  Valley-Sierra  Madre  Mountains 
area  in  San  Luis  (Jbispo.  Santa  Barbara, 
and  extreme  western  Kern  Counties 
(includes  the  PLM  Carrizo  Plain 
National  Monument  and  the  (;DFC 
Elkhorn  Ecological  Reserve.  101.170  ha 
(250  000  ac)); 

(c.)  The  Lokern-Elk  Hills-Buena  Vista 
Hills-Coles  Levet'-Maricopa- Taft  area  in 
Kern  County  (includes  the  BLM's 
Lokern  ACEC.  1,244  ha  (.MlOac);  the 
CDFCs  Lokern  Ecological  Reserve,  330 
ha  (825  ac).  and  Buttonwillow 
Ecological  Reserve,  540  ha  (1.350  ac); 
and  private  c:onservation  areas  such  as 
the  Center  for  Natural  Lands 
Management's  Lokern  Preserve,  1,200 
ha  (3000  ai  ).  the  Elk  Hills  Conservation 
Area.  2,830  ha  (7,075  ac).  and  the  Coles 
Levee  Ecosystem  Preserve.  2.424  ha 
(6.060  ac)):  and 

(d.)  The  Antelope  Plain-Lost  Hills- 
Semitropic  area  in  Kern  (bounty 
(includes  the  CDFCTs  Semitropic 
Ecological  Reserve.  1.912  ha  (4.780  ac): 
and  private  conservation  areas,  such  as 
the  ('enter  for  Natural  Lands 
Management's  Semitropic  Ridge 
Preserve.  1,200  ha  (3,000  ac)). 


(21  260  Hectares  1640  Acres)  or  More  of 
Occupied  Habitat  on  the  San  Joaquin 
Vallev  Floor  Is  Secured  and  Protected 
(This  Need  Not  Be  in  Addition  to  the 
Above.  But  Mav  Be  Within  the  Abovel 

The  second  delisting  criterion  has 
been  met.  Because  patches  oi  Ehastnim 
hooveri  may  varv'  in  size  annually  due 
to  rainfall,  we  considered  all  E.  hooveri 
habitat  in  protected  areas  where  the 
species  is  known  to  occur  as  occupied 
habitat.  There  are  protected  occurrences 
of  E.  hooveri  fodnd  within  the  southern 
San  loaquin  Valley  floor,  in  BLM's 
Lokern  ACEC,  1.244  ha  (3.110  ac),  and 
the  Elk  Hills  Conservation  Area,  1,408 
ha  (3,520  ac).  Other  protected  areas  on 
the  San  Joaquin  Valley  floor  containing 
E  hooveri  occurrences  are  the  CDFG's 
Alkali  Sink  Ecological  Reserve.  37^  ha 
(930  ac).  Lokern  Ecological  Reserve,  330 
ha  (825  ac)  (USFWS  1998),  and  the 
private  conservation  area  of  Coles  Levee 
Ecosystem  Reser\'e,  2,424  ha  (6.060  ac). 
The  total  acreage  for  these  five  protected 
valley  floor  areas  that  contain  E.  hooveri 
is  approximately  5.778  ha  (14.445  ac). 

131  Management  Plans  Approved  and 
Implemented  for  Recovery  Areas  That 
Include  Survival  of  Species  as  an 
Objective.  Hange-wide  Population 
Monitoring  Should  Be  Provided  for  in 
All  Management  Plans 

The  third  recovery  criterion,  approve 
and  implement  management  plans  for 
the  recoverv  areas  that  include  survival 
of  Enastrum  hooveri  as  an  objective,  has 
also  been  met.  A  significant  number  of 
new  sites  (1,128)  are  found  on  BLM 
land,  and  BLM  has  holdings  in  all  4 
metapopwlations  of  this  species, 
including  the  San  loaquin  Valley  floor 
metapopulation.  The  wider  range  in 
combination  with  the  commitment  of 
BLM  to  designate  E.  hooveri  as  a 
sensitive  species  is  sufficient  to  meet 
the  recoverv  criterion  (E.  Cypher,  pers. 
comm.  2003a  and  2003c),  the  BLM  will 
ensure  that  actions  they  authorize,  fund. 
or  carry  out  do  not  contribute  to  the 
need  to  re-list  the  species.  As  a  sensitive 
species,  E.  hooveri  will  be  addressed  in 
the  National  Environmental  Policy  Act 
(NEPA)  documents  for  BLM  actions 
requiring  NEPA  review.  In  addition. 
BLM  will  conduct  on-the-ground 
monitoring  of  E.  hooveri  for  a  minimum 
of  5  years  from  the  date  of  the 
publication  of  this  final  rule  to  delist  the 
species.  This  monitoring  will  be 
conducted  in  all  four  metapopulations 
(Burke,  in  litt.  2002),  including  the  San 
loaquin  Valley  floor.  We  believe  that 
BLM's  Resource  Management  Plan 
(RMP)  meets  the  criteria  for  specific 
commitments  to  protect  £.  hooveri  from 
incompatible  uses  and  that  the  BLM 
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sensitive  species  designation  will 
directly  enhance  the  survival  of  this 
species.  Other  existing  management 
plans  (including  six  HCPs  and  private 
conservation  areas  such  as  the 
Occidental  Management  Plan  for  the  Elk 
Hills  Conservation  Area  and  the  Center 
for  Natural  Lands  Management- 
Management  Plan)  will  either  directly 
cover  E.  hooveri  even  after  delisting,  or 
will  indirectly  protect  this  species 
through  actions  directed  coexisting 
protected  species.  In  addition,  a 
provision  of  the  West  Mojave  Plan. 
being  developed  by  several  local,  State, 
and  Federal  agencies  in  the  Mojave 
Desert  area,  would  direct  the 
establishment  of  a  reserve  for  sensitive 
plant  species  in  areas  that  may  support 
E.  hooveri;  if  established,  the  reserve 
would  include  prescriptions  for 
management  and  monitoring  of  the  area 
(Rav  Bransfield,  USFWS,  pers.  comm. 
2003). 

Because  BLM  manages  land  in^our 
metapopulations,  including  the  San 
loaquin  Valley  floor  metapopulation, 
they  are  in  the  best  position  to  take  on 
the  responsibility  of  post-delisting 
monitoring  Eriastrum  hooveri  after 
delisting.  The  determination  that  the 
Recovery  Plan's  monitoring  criterion 
had  been  met  was  made  before  the 
disjunct  Mojave  population  was 
described.  The  Service  and  the  BLM 
will  jointly  produce  a  post-delisting 
monitoring  (PDM)  plan  for  E.  hooveri 
over  the  four  metapopulations.  It  is 
assumed  that  any  population  trends  and 
information  gained  through  the  PDM 
period  will  be  representative  of  the 
species  range-wide  including  the 
Mojave  population  (see  the  Post- 
Delisting  Monitoring  section  of  this  rule 
for  specifics  on  BLM's  proposed 
monitoring). 

(4)  Stable  or  Increasing  in  the  Four 
Metapopulations,  Including  the  San 
Joaquin  Valley  Floor  Metapopulation, 
Through  One  Precipitation  Cycle 

The  fourth  recovery  criterion  requires 
demonstration  of  stable  or  increasing 
trends  in  four  metapopulations, 
including  the  San  Joaquin  Valley  floor 
metapopulation,  through  one 
precipitation  cycle.  This  criterion  has 
been  met  since  Eriastrum  hooveri  has 
persisted  through  both  drought  and 
above-average  rainfall  in  5  years  of     ■ 
monitoring.  The  purpose  of  this 
criterion  was  to  show  progress  in 
achieving  population  goals  through  the 
most  critical  time  for  arid  upland  plants 
(either  above  or  below  average 
precipitation).  Stability  means  the 
statistically  same  population  size  during 
a  precipitation  cycle  that  includes  both 
drought  and  wet  phases  (a  cycle  was 


anticipated  to  be  about  20  years  in  the 
Recovery  Plan)  (USFWS  1998). 
Although  the  monitoring  has  not  been 
completed  for  20  years  (the  anticipated 
precipitation  cycle),  baseline  data  exists 
on  BLM  lands  and  NPR-1  that,  along 
with  precipitation  data,  can  be  used  to 
assess  this  species'  stability.  The 
Recovery  Plan  offers  some  flexibility  in 
this  regard;  it  states  that  if  a  species' 
population  is  monitored  through  1  or 
more  years  through  a  drought  cycle  tliis 
data  will  suffice  for  necessary 
precipitation  cycle  data  (USFWS  1998). 

At  the  start  of  monitoring  (in  1997)  an 
above-average  rainfall  was  recorded  and 
later  (2000  to  2002)  monitoring  data 
indicated  below-normal  rainfall. 
Through  both  extremes  Eriastrum 
hooveri  remained  robust  (E.  Cypher, 
pers.  comm.  2003a  and  2003c). 

In  summary,  this  recovery  criteria  for 
Eriastrum  hooveri  is  satisfied  because 
the  species  is  protected  on 
approximately  114,400  ha  (286,000  ac) 
of  habitat  and  remains  stable  through  a 
precipitation  cycle. 

Previous  Federal  Action 

On  September  27,  1985,  we  published 
a  revised  notice  of  review  for  native 
plants  in  the  Federal  Register  (50  FR 
39526).  This  revised  notice  added 
Eriastrum  hooveri  as  a  category  2 
candidate  species.  Category  2  species 
were  those  species  for  which 
information  in  our  possession  indicated 
that  listing  was  possibly  appropriate, 
but  for  which  additional  information  on 
biological  vulnerability  and  threats  was 
needed  to  support  a  proposed  rule.  On 
July  27,  1989,  we  published  a  proposal 
to  list  E.  hooveri  as  threatened  (54  FR 
31201).  The  final  rule  listing  E.  hooveri 
as  a  threatened  species  was  published 
July  19,  1990  (55  FR  29361).  On  March 
6,  2001,  we  published  a  proposed  rule 
to  remove  E.  hooveri  from  the  Federal 
List  of  Endangered  and  Threatened 
Wildlife  based  on  information 
indicating  this  species  was  more 
widespread  and  abundant  than  was 
documented  at  the  time  of  listing,  was 
more  resilient  and  less  vulnerable  to 
certain  activities  than  previously 
thought,  and  was  sufficiently  protected 
on  Federal,  State,  and  private  land  (66 
FR  13474). 

Summary  of  Comments  and 
Recommendations 

In  the  March  6,  2001,  proposed 
delisting  rule  (66  FR  13474)  and 
associated  notifications,  we  invited  all 
interested  parties  to  submit  conunents 
or  information  that  might  contribute  to 
the  final  delisting  determination  for  this 
species.  The  public  comment  period 
ended  May  7,  2001.  We  contacted  and 


sent  announcements  of  the  proposed 
rule  to  appropriate  Federal  and  State 
agencies,  county  governments,  scientific 
organizations,  recovery'  team  members, 
and  other  interested  parties.  We 
established  an  Internet  web  site  for 
electronic  submittal  of  comments  and 
hearing  requests  by  any  party.  In 
addition,  we  solicited  formal  scientific 
peer  review  of  the  proposal  in 
accordance  with  our  July  1.  1994. 
Interagency  Cooperative  Policy  for  Peer 
Review  in  Endangered  Species  Act 
Activities  (59  FR  34270).  We  requested 
four  individuals,  who  possess  expertise 
in  Eriastrum  hooveri  biology,  to  review 
the  proposed  rule  by  the  close  of  the 
comment  period.  We  received  one 
response  to  our  request  for  peer  review, 
and  her  comments  are  discussed  below. 
We  also  received  one  response  from  the 
public  supporting  the  delisting.  No 
responses  were  received  opposing  the 
delisting.  No  requests  for  a  public 
hearing  were  received. 

Comment  1 :  Recovery  of  Eriastrum 
hooveri  should  have  been  the  rationale 
for  delisting,  rather  than  the  wider 
distribution  of  the  species  and  tolerance 
of  disturbance.  The  threatened  status  of 
E.  hooveri  prompted  the  surveys  and 
research  projects  that  now  provide 
partial  justification  for  delisting.  More 
importantly,  the  listing  led  to  actions  by 
Federal  agencies  to  protect  the  species 
and  its  habitat.  Delisting  E.  hooveri  is 
appropriate  because  of  (1)  the 
proportion  of  E.  hooveri  on  public  lands 
and  in  conserved  areas.  (2)  the 
additional  lands  likely  to  be  protected 
during  recovery  efforts  for  other  listed 
species,  (3)  the  BLM's  willingness  to 
consider  treating  it  as  a  sensitive 
species,  and  (4)  its  tolerance  of 
disturbance. 

Our  Response:  We  agree  and  have 
clarified  that  the  delisting  is  due  in  large 
part  to  recovery. 

Comment  2:  The  only  recovery 
element  that  has  not  yet  been  met  is  to 
demonstrate  that  the  populations  are 
stable. 

Our  Response:  We  acknowledge  that 
this  recovery  criterion  has  not  been 
completed,  however,  the  Recover)'  Plan 
states  that  for  those  species  with 
existing  data  on  population  status 
spanning  one  or  more  years,  these  data 
can  be  included  in  measuring 
population  recover^'  goals  if  it  is 
deemed  scientifically  valid  and 
representative.  According  to  the  flexible 
approach  recommended  in  the  Recover}" 
Plan  (USFWS  1998),  Eriastrum  hooveri' 
data  from  the  early  1990s  was  used  to 
justif\'  that  the  population  goal  for  this 
species  was  not  numerical,  but  rather 
"stability"  shown  through  monitoring 
during  above  and  below-average  rainfall 
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years.  See  the  "Recovery  Plan  Criteria" 

section  in  this  rule  for  additional 
information 

CommfTtt  J  The  petT  reviewer 
disagreed  with  the  use  of  number  of 
plants  and  number  of  "sites"  in  the 
proposed  delisting  rule  since  a  ver\' 
small  patch  can  contain  a  large  number 
of  plants,  and  the  number  of  Eri<i:itrum 
hoovfri  individuals  in  a  specified  area 
can  varv  hv  several  orders  of  magnitude 
from  one  vear  to  the  next     Sites"  is  an 
arbitrary  term  used  to  describe  clusters 
if  plants  that  does  not  indicate  separate 
populatinns  and  does  not  have  anv 
rt>lationship  to  the  ecology  or 
reproductive  biology  of  the  species. 

Our  Rfsponsf.  We  agree  and  have 
based  this  delisting  action  on  the 
amount  of  occupied  an<l  suitable  habitat 
that  has  been  protected  for  Ehastrum 
hdovtri.  along  with  its  distribution, 
abundance,  and  resilience  rather  than 
the  number  of  plants  and  sites. 

Comment  4  Protec:tion  for  Ehastnim 
honven  will  result  from  efforts  for  other 
listed  species  Nine  of  the  core  areas 
identified  for  recovery  of  multiple 
species  support  E.  hooveh.  Portions  of 
each  of  the  core  areas  are  already 
conserved  bv  Federal  and  State  agencies 
and  nongovernmental  conservation 
organizations,  and  additional  lands  are 
likely  to  be  protected  through  ongoing 
recovery  efforts  for  other  listed  species. 

Our  R f spans f:  We  agree  that 
Enastrum  huoven  has  benefited  from 
conservation  efforts  for  other  listed 
species,  and  is  likely  to  continue  to  do 
so.  We  have  included  specific 
information  about  collateral  benefits  in 
this  final  rule  (see  'Background'   and 
"The  inadequacy  of  existing  regulatorv 
mechanisms"  under  "Summary  of 
Factors  Affecting  the  Species'). 

Comment  5:  Residual  mulch 
restrictions  cited  in  the  proposed  rule 
are  incorrect 

Our  Response:  We  have  made  these 
corrections  (see  "The  inadequacy  of 
existing  regulatorv'  mechanisms"  under 
""Summary  of  Factors  .effecting  the 
Species  ").  The  BLM  grazing  restrictions 
include  requirements  for  residual  mulch 
(dry  plant  material)  of  568  kilograms 
(kg)  per  ha  (500  pounds  (lb)  per  ac),  and 
5  cm  (2  in)  of  green  growth,  or  795  kg 
per  ha  (700  lb  per  ac).  The  proposed 
rule  to  delist  Enastrum  hooveri 
incorrectly  stated  that  the  required 
amount  of  residual  dr\'  mulch  was  50  kg 
per  ha  (49  lb  per  ac)  and  required  green 
growth  was  318  kg  per  ha  (238  lb  per 
ac). 

In  addition,  we  considered  and 
incorporated,  as  appropriate,  into  this 
final  rule  all  biological  information 
provided  by  the  peer  reviewer. 


Sununary  of  Factors  Affecting  the 
Species 

.Section  4  of  the  Act  and  our 
regulations  (50  tlFK  part  424) 
implementing  the  listing  provisions  of 
the  ,-\(  t  set  forth  the  procedures  for 
listing,  reclassifying,  and  delisting 
species.  A  species  may  be  listed  if  one 
or  more  of  the  five  factors  described  in 
section  4(a)(1)  of  the  Act  threatens  the 
continued  existence  of  the  species.  A 
species  may  be  dtdisted.  according  to  50 
CFR  424.11(d),  if  the  best  scientific  and 
( (immercial  data  available  substantiate 
that  the  species  is  neither  endangered 
nor  threatened  because  of  (1)  extinction, 
(2)  rtH:overv.  and/or  (3)  error  in  the 
original  data  for  classification  of  the 
spet:ies 

After  a  thorough  review  of  all 
available  information,  it  is  evident  that 
substantial  recovery  u{  Eriastrum 
hixn'fn  has  occurred.  We  have 
determined  that  none  of  the  five  factors 
addressed  in  section  4(a)(1)  of  the  Act. 
and  discussed  below,  is  currently 
affecting  the  species  to  the  extent  that  E. 
hooven  remains  threatened  with 
endangerrnent  in  the  foreseeable  future 
throughout  all  or  a  significant  portion  of 
its  range  The  five  listing  factors,  their 
applic:ati(>n  to  the  recover\'  of  E  hooveri, 
and  the  identification  of  which  threats 
are  considered  to  be  residual  and  will  be 
the  subject  of  monitoring  after  delisting 
are  discussed  below. 

A  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Oil  and  Gas  Leasing 

One  of  the  predominant  threats  facing 
Enastrum  hooveri  at  the  time  it  was 
listed  as  a  threatened  species  was  oil 
and  gas  development,  especially  in  the 
Elk  Hills  area  (55  FR  29361).  Russ  Lewis 
of  the  BLM  has  conducted  several 
surveys  for  E  hooven  on  public  and 
private  lands  since  the  time  of  listing 
(BLM  1992,  1994).  Of  the  approximately 
1,000  new  sites  found  by  Lewis  during 
1992  and  1994.  oil  and  gas  development 
threats  were  present  for  only  about  2 1 
percent  of  the  sites.  Threats  at  many  of 
thcjse  sites  are  no  longer  significant 
because  several  oil  fields  are  at  or  near 
their  peak  of  development,  new  drilling 
occurs  on  existing  wellpads.  or  they 
have  already  been  abandoned  (R.  Lewis, 
pers.  comm.  2003).  Additionally,  there 
are  other  listed  species  in  these  areas: 
HCPs  and  section  7  consultaticms 
coordinated  for  the  listed  species  will 
also  protect  E  hooveri.  For  these 
reasons  and  the  reasons  discussed 
below,  we  believe  that  the  likelihood  of 
additional  habitat  loss  from  new  activity 
is  low. 


In  the  Elk  Hills  area,  oil  production 
areas  are  established  on  the  upper 
elevation  of  the  hills  on  the  former 
NPR-1.  Exploration  activities  generally 
have  failed  to  establish  oil  production  in 
the  lower  elevations  (BLM  1994).  The 
majority  (73  percent)  of  the  Eriastrum 
hooveri  sites  occur  at  lower  elevations 
(EG&G  1995a),  therefore,  the  majority  of 
E.  hooveri  populations  in  NPR-1  are  in 
areas  not  likely  to  be  developed  for 
petroleum  production  (B.  Cypher,  pers. 
comm.  1998). 

Mobil  Oil  C;orp(3ration  enacted 
measures  to  protect  Eriastrum  hooveri 
by  placing  protective  exclosures  around 
ail  known  sites  on  a  Lost  Hills  leased 
property  (BLM  1994).  Lewis  also  noted 
that  above-surface  pipeline  corridors 
appear  to  be  unintentionally  restricting 
access  of  off-highway  vehicles  to 
remaining  undisturbed  habitat  and, 
consequently,  are  protecting  many  other 
sites  in  the  area  (BLM  1994).  The 
Eriastrum  hooveri  Field  Inventory 
Report  (BLM  1994)  documents  the 
presence  of  E.  hooveri  in  large  numbers 
throughout  fully  developed  oilfields, 
such  as  Lost  Hills,  that  have  been  in 
existence  for  several  decades. 

Because  Eriastrum  hooven  establishes 
on  disturbed  substrates  such  as  well 
pads  and  pipeline  rights-of-way  after  a 
period  of  non-use,  the  species  likely 
will  continue  to  exist  both  on  federally 
and  privately  owned,  fully  developed 
oilfields  (BLM  1994).  EG&G  Energy 
Measurements  (under  sponsorship  by 
the  Department  of  Energy  and  Chevron) 
monitored  the  reestablishment  of  E. 
hooveri  following  two  disturbances  that 
occurred  on  NPR-1  in  1990.  At  both 
study  sites,  E.  hooveri  occupied  all 
disturbed  plots  after  one  growing  season 
and  the  plants  increased  in  density  from 
the  first  to  second  growing  season 
(Holmstead  and  Anderson  1998), 
Holmstead  and  Anderson  also  noted 
that  E.  hooveri  populations  were 
observed  in  fire  breaks  on  NPR-1  that 
had  been  tilled  the  previous  year. 
Further,  a  study  on  the  effects  of 
simulated  oilfield  disturbance  and  top 
soil  salvage  showed  that,  although 
surface  disturbance  negatively  affected 
E.  hooveri  density  for  at  least  two  years, 
E.  hooven  recolonized  disturbed  plots 
within  two  growing  seasons  from  seed 
naturally  dispersed  from  adjacent 
habitat  (Hinshaw  et  al.  1998). 

Agricultural  and  Urban  Development 

Agricultural  and  urban  development 
was  also  cited  as  a  threat  at  the  time  of 
listing.  Much  of  the  San  Joaquin  Valley 
floor  has  been  agriculturally  developed, 
virtually  to  its  fullest  extent.  Future 
agricultural  development  is  uncertain 
and  would  require  encroachment  into 
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hilly  and  agriculturally  less  desirable 
geographic  areas.  Limited  water 
availability  for  additional  agricultural 
and  urban  development  is  a  severely 
limiting  factor  in  the  southern  San 
Joaquin  Valley.  Although  sites  that 
occur  within  the  San  Joaquin  Valley  are 
experiencing  threats  firom  development, 
particularly  urban  or  industrial 
development  along  the  Interstate  5 
corridor  (R.  Lewis,  pers.  comm.  March 
7,  1995),  the  majority  of  the  plants  are 
found  along  the  hilly  margins  of  the  San 
Joaquin  Valley,  usually  between  90  and 
910  m  (300  to  3,000  ft)  in  elevation 
(BLM  1994). 

One  of  the  largest  populations  of 
Eriastrum  hooveri  occurs  along  the 
western  edge  of  the  Interstate  5  corridor 
near  Kettleman  City.  This  population  is 
within  the  ACEC  managed  by  BLM, 
where  luban  or  industrial  development 
is  unlikely  to  occur  (BLM  1996a;  R. 
Lewis,  pers.  comm.  2003).  In  addition, 
conservation  efforts  for  other  listed 
species  found  along  the  Interstate  5 
corridor  are  likely  to  provide  continued 
collateral  benefits  for  E.  hooveri. 

Other  potential  threats  identified  for 
Eriastrum  hooveri  at  the  time  it  was 
listed  as  a  threatened  species  were 
impacts  from  groundwater  recharge 
basins,  a  proposed  reservoir  (the  Arroyo 
Pasajero  Project),  and  disposal  of 
nutrient-laden  agricultural  effluent  (55 
FR  29361).  The  only  groundwater 
recharge  basin  developed  in  the  range  of 
E.  hooveri  is  the  Kern  Water  Bank, 
which  helps  to  conserve  E.  hooveri 
through  HCP  measures  that  protect 
habitat  in  perpetuity.  We  are  not  aware 
of  impacts  to  E.  hooveri  &t)m  disposal 
of  nutrient-laden  agricultm-al  effluent. 
Land  application  of  manure  or  dairy 
waste  seepage  is  typically  not 
conducted  on  natural  habitat  and  is  not 
likely  to  impact  E.  hooveri  (Gary  Biuton, 
Service,  pers.  comm.  2002).  The  Arroyo 
Pasajero  Project  remains  a  potentied 
location  for  water  storage  for  the 
environmental  water  account.  However, 
it  is  anticipated  that  the  Arroyo  Pasajero 
Project,  if  it  goes  forward,  will  have  an 
insignificant  effect  on  E.  hooveri. 

Off-Highway  Vehicles  « 

Off-highway  vehicles  were  identified 
as  a  threat  for  Eriastrum  hooveri  at  the 
time  it  was  listed.  In  1994  the  Eriastrum 
hooveri  Field  Inventory  Report  (BLM 
1994)  considered  15  percent  of  sites 
evaluated  to  have  potential  threats  from 
off-highway  vehicles.  However, 
observations  of  the  plants  subsequent  to 
listing  suggest  that  die  species  appears 
to  persist  in  the  absence  of  renewed 
disturbance.  The  low  number  of 
documented  impacts  and  the 
recolonizing  ability  of  E.  hooveri 


indicate  that  off-highway  vehicles  aie 
no  longer  considered  a  threat  to  the 
long-term  survival  of  the  species  (BLM 
1994). 

Off-highway  vehicle  impacts  are  rare 
occurrences  and  typically  consist  of  tire 
tracks  across  occupied  habitat,  in  many 
cases  as  a  one-time  occurrence  by  a 
single  vehicle.  On  some  roads  located  in 
the  Caliente  Mountains  and  Cuyama 
Valley,  the  species  was  found  growing 
in  tire  tracks.  The  species  has  been 
found  growing  on  several  inactive 
motorcycle  paths  located  in  the 
Kettleman  Hills,  some  of  which  were 
approximately  46  cm  (18  in)  deep. 
Plants  also  grow  on  the  margins  of  dirt 
roads  and  in  the  strip  of  vegetation 
between  tire  tracks  on  unimproved 
roads  in  the  Lokem,  Elk  Hills,  and  Lost 
Hills  areas  (E.  Cypher,  in  litt.  2001). 

The  majority  of  the  six  Eriastrum 
hooveri  populations  in  Los  Padres 
National  Forest  are  located  on  lightly 
used  or  abandoned  roads  that  receive  an 
estimated  one  to  ten  vehicle  passes  per 
year.  This  light  road  use  appears  to  help 
maintain  the  presence  of  the  species, 
although  the  plants  do  not  grow  in  the 
actual  tire  tracks.  The  populations  do 
not  extend  into  areas,  which  apparently 
have  suitable  habitat,  that  surround  the 
roads  (Mike  Foster,  Forest  Service,  pers. 
comm.  1998). 

Habitat  disturbance  will  still  occur  in 
areas  of  potential  Eriastrum  hooveri 
habitat,  and  may  occasioneilly  occur  on 
occupied  habitat.  However,  the  Service 
has  determined  that  the  level  of 
disturbance  will  be  such  that  pressures 
from  present  or  threatened  destruction, 
modification,  or  curtailment  off. 
hooveri  habitat  or  range,  even  when 
taken  collectively  with  other  residual 
threats,  are  sufficiently  reduced  and 
contained  that  the  species  is  no  longer 
threatened  or  endangered.  The  Service 
will  monitor,  as  part  of  the  required 
post-delisting  monitoring,  the 
management  commitments  by  BLM  to 
limit  habitat  disturbance. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Overutilization  is  not  a  factor  known 
to  affect  Eriastrum  hooveri. 

C.  Disease  or  Predation 

Eriastrum  hooveri  tends  to  occupy 
soil  surface  that  does  not  support  a  large 
amount  of  vegetation.  Grazing  by  wild 
herbivores  is  not  known  to  occur. 
Although  cattle  may  trail  through  areas 
occupied  by  E.  hooveri  en  route  to  areas 
of  desirable  forage,  they  do  not  appear 
to  be  grazing  within  the  sparsely 
vegetated  E.  hooveri  occupied  habitat 
(BLM  1994).  Furthermore,  observations 


subsequent  to  the  listing  have  shown 
that  the  wiry  and  low-growing  E. 
hooveri  plants  are  not  desirable  forage 
for  livestock,  and  that  monitored  areas 
in  both  grazed  and  ungrazed  areas 
showed  no  significant  differences  in 
siu^ival,  size,  or  reproduction  (BLM 
1994).  Survival  was  higher  in  grazed 
areas  possibly  due  to  the  reduced 
vegetation  cover,  and  E.  hooveri  plants 
were  taller  in  ungrazed  areas.  Therefore, 
predation  through  grazing,  including 
trespass  grazing,  is  no  longer  considered 
a  serious  threat  to  E.  hooveri  (with 
regards  to  management  of  grazing  refer 
to  Factor  E  "Other  natural  or  manmade 
factors  affecting  its  continued 
existence"). 

No  known  diseases  affect  Eriastrum 
hooveri. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Eriastrum  hooveri  will  continue  to 
benefit  fi^om  the  many  recoven,'  and 
conservation  activities  that  are  being 
undertaken  for  the  33  other  species  in 
the  Recover>'  Plan  (collateral  species 
benefits).  Nine  of  the  core  areas 
identified  for  recovery  of  these  collateral 
species  support  E.  hooveri  populations, 
and  portions  of  these  core  areas  are 
already  protected  (E.  Cypher,  in  litt. 
2001).  Efforts  to  maintain  linkages 
around  the  San  Joaquin  Valley  edge 
(from  the  Ciervo/Panoche  area  in  Fresno 
County,  south  to  Maricopa  in  Kern 
Coimty)  focus  on  protection  of  both 
valley  floor  and  hilly  topography  areas 
for  San  Joaquin  kit  fox,  an  endangered 
species  present  in  E.  hooveri  areas,  and 
include  grassland  and  chenopod  scrub 
habitat  types  (USFWS  1998).  Protection 
is  also  afforded  through  habitat 
conservation  plans  for  the  collateral, 
federally  listed  species,  including  the 
wide-ranging  San  Joaquin  kit  fox.  blunt- 
nosed  leopard  lizard,  the  California 
jewelflower,  and  kern  mallow.  All  these 
species  are  protected  under  the  Act  and 
share  the  same  habitat  types  and 
climatic  requirements  with  E.  hooveri 
(Taylor  and  Davilla  1986). 

The  principal  mechanism  that  will 
continue  to  afford  Eriastrum  hooveri 
protection  will  be  designation  by  BLM 
of  E.  hooveri  as  a  sensitive  species  after 
the  species  is  delisted  (E.  Hastey.  BLM, 
in  litt.  1995.  T.  Burke,  BLM,  in  litt. 
2002).  BLM  policy  will  minimize 
impacts  to  the  species  at  all  known  sites 
that  are  under  their  jurisdiction. 
Coordination  and  annual  reviews  by  the 
Service  will  ensure  that  appropriate 
minimization  actions  will  occur.  To  aid 
in  this  review,  E.  hooveri  population 
locations  have  been,  and  will  continue 
to  be,  placed  onto  BLM's  geographic 
information  system  (CIS)  to  help  in  th* 
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management  of  future  activities  that 
mav  arise  within  the  range  of  the 
species  (S.  Carter,  pers.  comm.  2002). 
Part  of  BLM's  commitment  to  the 
delisting  of  E.  hooveh  will  be  the 
establishment  of  key  monitoring 
locations  on  public  land  in  the  four 
metapopulations  (see  •Background" 
under  SUPPLEMENTARY  INFORMATION) 
Additionally,  BLM  will  evaluate  the 
effects  of  any  proposed  management 
changes  on  E.  hooveh  and  will 
periodically  evaluate  whether  the 
objective  of  maintaining  sufficient 
numbers  and  distribution  to  preclude 
listing  is  being  met.  Management 
strategies  will  be  adapted  to  meet  this 
objective  if  necessarv  (Tim  Burke, 
Acting  BLM  State  Director,  in  litt.  2002). 
Eriastnjin  hooven  is  not  a  State- listed 
species  under  the  California  Endangered 
Species  Act. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Although  Eriastrum  hooveh  is  not  a 
desirable  forage  plant  for  livestock, 
damage  can  occur  by  trampling  as 
animals  travel  across  the  plants  getting 
to  areas  they  desire.  Only  five  percent 
of  the  sites  recorded  by  Lewis  on  BLM 
lands  were  affected  by  cattle  and  sheep 
grazing  activities  (BLM  1994). 
Occasionally  sheep  trespass  in  E. 
hooveh  habitat,  but  sheep  usually 
remain  in  one  area  for  only  a  few  days. 
Livestock  trampling  does  not  appear  to 
constitute  a  serious  threat  to  E.  hooveh. 

At  the  time  of  listing,  competition 
with  nonnative  grasses  was  cited  as  a 
threat.  Recent  research  and  surveys  have 
shown  that  Enastrum  hooven  prefers 
low  densities  of  competing  plants, 
whether  nonnative  or  native.  Although 
E.  hooven  may  initially  colonize  areas 
having  low  plant  cover  because  of 
disturbance,  it  subsequently  may  be  out- 
competed  bv  nonnative  plants  in  areas 
with  sufficient  moisture  (£  Cypher. 
pers.  comm.  1995),  Taking  into 
consideration  the  discovery  of  the  wide 
distribution  of  this  species  and  the 
abundance  and  extent  of  preferred 
(sparse)  habitat  areas,  competition  with 
nonnative  grasses  is  no  longer 
considered  a  threat  to  the  long-term 
survival  of  F.  hooven. 

The  Service  has  determined  that 
grazing  and  competition  from  nonnative 
plants  is  currently  not  a  threat  to  the 
species  at  a  level  for  which  protection 
of  the  Act  is  necessary,  but 
acknowledges  that  the  potential  for 
poorly  managed  grazing  and  the 
pervasive  problem  of  nonnative  invasive 
plants  remains  to  some  degree.  We 
believe,  however,  that  management 
commitments  by  BLM  will  protect 
Enastrum  hooveh  from  these  situations 


far  into  the  future.  These  residual 
threats,  even  when  taken  collectively 
with  other  residual  threats,  are 
sufficiently  reduced  and  contained  so 
that  the  species  is  no  longer  threatened 
or  endangered.  Because  this  delisting  is 
based  partlv  on  commitments  by  BLM 
for  best  management  practices  to  be 
utilized  by  all  grazing  lessees  and  other 
such  practices  that  will  limit 
encroachment  by  nonnative  plants,  the 
Service  will  monitor,  as  part  of  the 
required  post-delisting  monitoring,  the 
commitments  by  BLM. 

In  summarv.  Ehastnim  hooveh  is 
more  widespread  and  abundant  than 
was  documented  at  the  time  of  listing 
and  is  more  resilient  and  less  vulnerable 
to  certain  activities,  particularly  impacts 
from  grazing  and  oil  and  gas 
development,  than  previously  thought. 
Consequently.  E.  hooveh  is  no  longer 
likely  to  become  in  danger  of  extinction 
within  the  foreseeable  future  throughout 
all  or  a  significant  portion  of  its  range. 
This  action  removes  E.  hooveh  from  the 
Federal  List  of  Endangered  and 
Threatened  Species. 

Effective  Dates 

In  accordance  with  5  U.S.C.  553(d), 
we  have  determined  that  this  rule 
relieves  an  existing  restriction  and  good 
cause  exists  to  make  the  effective  date 
of  this  rule  immediate.  Delay  in 
implementation  of  this  delisting  would 
cost  government  agencies  staff  time  and 
monies  conducting  formal  section  7 
consultation  on  actions  that  may  affect 
species  no  longer  in  need  of  the 
protections  under  the  Act.  Relieving  the 
existing  restrictions  associated  with  this 
listed  species  will  enable  Federal 
agencies  to  focus  their  attention  on 
other  species  in  need  of  protection. 

Effects  of  the  Rule 

This  action  removes  Ehastrum 
hooveh  from  the  List  of  Endangered  and 
Threatened  Plants  and  removes  the 
protections  afforded  E  hooveh  under 
the  Act.  However,  protection  provided 
to  E  hooveh  through  incidental  take 
permits  for  co-occurring  listed  animal 
species  associated  with  HCPs  issued 
under  section  10(a)(1)(B)  of  the  Act  will 
continue  bv  virtue  of  E.  hooveh 
remaining  as  a  covered  species  in  HCPs 
developed  for  multiple  species  that 
remain  listed  under  the  Act.  Currendy, 
E.  hooven  is  a  covered  species  in  at  least 
six  HCPs  in  the  San  Joaquin  Valley  for 
which  incidental  take  permits  have  been 
issued  for  various  listed  animal  species. 
After  delisting.  E.  hooveh  will  no  longer 
be  a  covered  listed  species  under  these 
existing  multi-species  HCPs;  instead  E. 
hooveh  becomes  a  covered  non-listed 
species  under  the  same  HCP  as  of  the 


effective  date  of  this  final  rule.  In  order 
to  receive  No  Surprises  assurances,  the 
permit  holder  must  continue  to  abide  by 
the  original  conditions  of  the  permit  (50 
CFR  17.22(b)(5}  and  17.32(b)(95)).  If  the 
permittee's  actions  violate  the  terms  of 
the  permit,  then  the  permittee  is  outside 
the  safety  net  of  No  Surprises  should  the 
species  be  relisted  under  the  Act  in  the 
future. 

After  the  effective  date  of  this  rule, 
Federal  agencies  will  no  longer  be 
required  to  consult  with  us  under 
section  7  of  the  Act  to  ensure  that  any 
action  they  authorize,  fund,  or  carry  out 
is  not  likely  to  jeopardize  the  continued 
existence  of  Eriastnjm  hooveh. 
However,  BLM  intends  to  designate  E. 
hooveh  as  a  sensitive  species  and  will 
continue  to  minimize  impacts  to  the 
species  at  all  known  sites  that  are  under 
its  jurisdiction.  The  use  of  E.  hooveh 
must  comply  with  State  regulations. 
There  is  no  designated  critical  habitat 
for  this  species.  There  are  no  specific 
preservation  or  management  programs 
for  the  species  that  are  terminated. 

Post-Delisting  Monitoring 

Section  4(g)(1)  of  the  Act  requires  that 
the  Secretary  of  the  Interior,  through  the 
Service,  implement  a  monitoring 
program  for  not  less  than  five  years  for 
all  species  that  have  been  recovered  and 
delisted.  Post-delisting  monitoring 
(PDM)  refers  to  activities  undertaken  to 
verify  that  a  species  delisted  due  to 
recovery  remains  secure  from  risk  of 
extinction  after  it  has  been  removed 
from  the  protections  of  the  Act.  The 
primary  goal  of  PDM  is  to  confirm  that 
the  species  does  not  require  relisting  as 
threatened  or  endangered  during  the 
period  following  removal  of  the  Act's 
protection.  Therefore,  we  anticipate  that 
data  collection  for  PDM  will  be  but  a 
subset  of  that  which  was  collected  in 
support  of  the  delisting  rule.  In  general, 
PDM  plans  will  monitor  demographic 
data  over  a  set  period  of  time,  and  may 
monitor  residual  threats  (see 
"Definitions  ")  or  the  effect  on  the 
species  of  the  removal  of  the  protections 
afforded  by  the  Act,  or  be  designed  to 
detect  new  threats.  If  at  any  time  during 
the  PDM  data  indicate  that  protective 
status  under  the  Act  should  be 
reinstated,  we  can  initiate  listing 
procedures,  including,  if  appropriate, 
emergency  listing.  A  PDM  plan  is  being 
drafted  in  a  cooperative  effort  between 
the  Service  and  BLM  to  guide  the 
collection  and  evaluation  of  pertinent 
information  over  the  monitoring  period. 

Post-Delisting  Monitoring  Plan 
Oveniew 

The  management  practices  of,  and 
commitments  by,  the  BLM,  on  whose 
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land  a  substantial  number  of  the  new 
populations  have  been  found,  will 
afford  adequate  protection  to  the  species 
upon  delisting,  when  Eriastrum  hooveri 
will  be  designated  by  BLM  as  a  sensitive 
species  piusuant  to  BLM  Manual  6840 
and  California  State  Manual 
Supplement  H-6840.06.  The  post- 
delisting  monitoring,  required  imder 
section  4  of  the  Act,  will  be  facilitated 
by  BLM's  implementation  of  their 
Caliente  Resource  Management  Plan 
(RMP)  (BLM  1996).  Under  the  RMP  and 
separate  agreements,  BLM  will  conduct 
species-specific  monitoring  as  well  as 
monitoring  of  residual  threats  at 
representative  sites  within  the  4 
metapopulations.  Threats  considered 
"residual"  for  E.  hooveri  are  habitat 
disturbance,  removal  of  protections 
afforded  by  the  Act,  and  poorly 
managed  grazing  and  encroachment  by 
nonnative  plants. 

The  Service  will  monitor  the 
implementation  of  these  commitments 
for  the  first  5  years  following  delisting. 
During  this  time  the  RMP  and  other 
BLM  commitments  will  be  reviewed 
annually  by  the  Service.  The  Service 
will  monitor  BLM's  commitment  to 
declare  Eriastrum  hooveri  a  sensitive 
species,  and  BLM's  implementation  of 
the  RMP  with  regard  to  residual  threats. 
The  Service  will  monitor  the 
management  commitments  by  BLM  to 
limit  habitat  distiubance;  the  collective 
commitments  by  BLM,  particularly  the 
sensitive  specie  designation,  which 
provide  protections  similar  to  those 
afforded  by  the  Act;  and  the  use  of  best 
management  practices  by  all  grazing 
lessees  and  BLM's  implementation  of 
other  such  practices  to  limit 
encroachment  by  nonnative  plants. 
Additionally,  we  will  review  the  data  on 
residual  threats  and  E.  hooveri  collected 
by  BLM  under  their  monitoring  plan.  At 
the  close  of  5  years  we  will  evaluate 
whether  BLM's  RMP  affords  the 
conditions  necessary  to  maintain  the 
species  in  sufficient  numbers  and 
distribution  such  that  the  status  of  E. 
hooveri  is  seciue. 

The  BLM  monitoring  plan  is  being 
designed  to  detect  changes  in  the  status 
of  Eriastrum  hooveri  primarily  by 
monitoring  residual  threats  and  habitat 
conditions.  The  BLM  will  monitor 
residual  threats  coupled  with  species- 
specific  monitoring,  in  a  representative 
fashion  within  all  four  metapopulations, 
including  the  San  Joaquin  Valley  floor 
metapopulation.  The  BLM's  monitoring 
plan  will  be  agreed  upon  by  the  Service. 

Thresholds  that  would  trigger  an 
extension  of  monitoring  or  a  status 
review  will  be  presented  in  the  Service's 
draft  post-delisting  monitoring  plan.  At 
the  end  of  the  5-year  period,  we  may 


end  post-delisting  monitoring  if 
information  indicates  that  the  overedl 
status  of  Eriastrum  hooveri  is  secure 
(i.e.,  BLM's  RMP  affords  the  conditions 
necessary  to  maintain  the  species  in 
sufficient  numbers  and  distribution 
such  that  the  status  of  E.  hooveri  is 
secure). 

Paperwork  Reduction  Act 

Office  of  Management  and  Budget 
(OMB)  regulations  at  5  CFR  1320.  which 
implement  provisions  of  the  Paperwork 
Reduction  Act,  require  that  Federal 
agencies  obtain  approval  from  OMB 
before  collecting  information  fi-om  the 
public.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  Implementation  of  this 
rule  does  not  include  any  collections  of 
information  that  require  approval  by 
OMB  under  the  Paperwork  Reduction 
Act. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Sacramento  Fish  cuid  Wildlife 
Office,  U.S.  Fish  and  Wildlife  Service 
[see  ADDRESSES  section). 

Author 

The  primcUT  author  of  this  final  rule 
is  Graciela  Hinshaw,  Sacramento  Fish 
and  Wildlife  Office,  U.S.  Fish  and 
Wildlife  Service  (see  ADDRESSES 
section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and  record- 
keeping requirements.  Transportation. 

Regulation  Promulgation 

■  For  the  reasons  set  out  in  the  preamble, 
we  hereby  amend  part  17,  subchapter  B 
of  chapter  I,  Title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART1 7— {AMENDED] 

■  1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500.  unless  otherwise  noted. 


§17.12    [Amended] 

■  2.  Section  17.12(h)  is  amended  by 
removing  the  entry  for  "Eriastrum 
hooveri,  Hoover's  woolly  star"  under 
"Flowering  Plants"  fi-om  the  List  of 
Endangered  and  Threatened  Plants. 

Dated:  September  29,  2003. 
Steve  Williams, 

Director,  Fish  and  Wildlife  Senice. 

(FR  Doc.  03-25364  Filed  10-6-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric     *— 
Administration 

50  CFR  Part  679 

[Docket  No.  021212307-3037-02;  I.D. 
100103B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslca;  Atlta  Macl(erei  in  the 
Western  Aleutian  District 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Atka  mackerel  in  the  Western 
Aleutian  District  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary'  to 
prevent  exceeding  the  2003  Atka 
mackerel  total  allowable  catch  (TAC)  in 
this  area. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t,),  October  2.  2003,  until  2400 
hrs,  A.l.t.,  December  31,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Keaton,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fisher\'  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  2003  TAC  of  Atka  mackerel  ■  i  the 
Western  Aleutian  District  of  the  BSAI 
was  established  by  the  final  2003 
harvest  specifications  for  groundfish  in 
the  BSAI  (68  FR  9907.  M  ■   h  3,  2003) 
as  18,491  metric  tons  (mtj.  Regulations 
that  are  the  basis  for  specifying  t^is  TAC 
are  found  at  §679.20(c)(3)(iii)  ani.  (c)(6). 
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In  dtcorddncp  with  ^  h79._'()(d)(l  idi. 
thf  .\(iniiiu--trdtur.  Al.iska  KcyKin. 
NMFS  (Rfgional  Administrator;,  has 
dct-'riiuned  that  th(>  JUO.i  .\tka  inatkfn'l 
TAC.  in  th."  \Vf>tt!rn  .Mfutian  Distru  t 
will  hv  r"ac:lu'(i   Thoret\)re,  the  Ki'Uinn.il 
.\dministrator  is  cstahlishiim  a  dirci  ted 
fi,->hing  alliiv\ciiK  f  lit  IH  44  !  int.  and  is 
>t'ttin^  aside  the  reniaininL;  tO  nit  as 
t)\(.at(  h  ti)  suppnri  other  antic  ipated 
i^roundfish  fisheries    In  ac  (  urdanc  e  with 

S;  H7M  i()(dK  1  Hilll.  the  Reeum.l! 

.\dministr<it()r  tintls  that  this  dire(  ted 
fishing  allnwance  u  ill  he  rt\i(.hed 
Conseciuentlv.  NMF.S  is  jirohdiitini: 
direi  ted  fishing  fi>r  .\tka  inai  kerel  m  tti»' 
Western  Aleutian  Distru  t  i.fttie  K.SAi 


Classification 

Tfiis  M  tuin  responds  to  the  best 
.ivailaole  information  recently  obtained 
from  tfie  fisfier\    The  Assistant 
.Administrator  for  Fisheries,  NOAA 
..■\.\!.  finds  good  I  ause  to  waivt;  the 
requirement  to  prov  ide  prior  notice  and 
opportunitN  for  [)uf)lu  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C    "I'l  Uh)(B)  as  such  requirement  is 
contrary  to  the  [Mihlu   interest.  This 
requirement  is  i  ontrar\  to  the  public 
interest  ,is  it  would  dela\  the  closure  of 
the  fisher\  ,  lead  to  exi  eeding  the  Atka 
!na(  kerel   \  .M  .  in  the  Western  Aleutian 
Distru  V  dud  therefore  rediu  e  the 
jiuhlii   s  .itulity  to  use  and  enjoy  the 
!isher\  re--i  uin  e. 


The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(dj(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment 

This  action  is  required  by  §679.20 
and  IS  exempt  from  review  under 
E.xecutive  Order  12866. 

Authority:  \h  V.S.C.  1801  pt  seq. 
Dated:  October  1.  2003. 
Bruce  C.  .Morehead. 

Ai'tiniiDirfclor.  Office  of  Sustainablv 
Fi.s/iene.s.  Sdtional  Marine  Fisheries  Sen-icr. 
|FR  Doc    03-25354  Filed  10-02-03;  2:05  pm] 
BILLING  CODE  3510-22-S 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  cf  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 


10CFRPart72 


RIN  31S0-AH27 


List  of  Approved  Spent  Fuel  Storage 
Casks:  Standardized  NUHOMS®-24P, 
-52B,  -61 BT,  -32PT,  and  -24PHB 
Revision 

agency:  Nuclear  Regulatory 

Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  revising  the 
Transnuclear,  Inc..  Standardized 
NUHOMS®  Horizontal  Modular  Storage 
System  (Standardized  NUHOMS® 
System)  listing  within  the  "List  of 
approved  spent  fuel  storage  casks"  to 
include  Amendment  No.  6  in  Certificate 
of  Compliance  Number  1004. 
Amendment  No.  6  would  add  the 
NUHOMS®-24PHB  cask  design  to  the 
Standardized  NUHOMS®  System.  The 
NUHOMS®-24PHB  cask  design  would 
permit  a  Part  72  licensee  to  store  high 
burnup  Babcock  &  Wilcox  15x15  spent 
fuel  assemblies  with  an  average  btimup 
of  up  to  55,000  megawatt-days/metric 
ton  of  uranium,  enrichment  equal  to  4.5 
weight  percent  uranium-235,  a 
maximum  decay  heat  load  of  1.3 
kilowatt  (kW)  per  assembly,  and  a 
maximum  heat  load  of  24  kW  per  cask, 
under  a  general  license. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  November 
6,  2003. 

ADDRESSES:  You  may  submit  comments 
by  any  one  of  the  following  methods. 
Please  include  the  following  number 
(RIN  3150-AH27)  in  the  subject  line  of 
your  comments.  Comments  on 
rulemakings  submitted  in  writing  or  in 
electronic  form  will  be  made  available 
to  the  public  in  their  entirety  on  the 
NRC  rulemaking  website.  Personal 
information  will  not  be  removed  from 
your  comments. 


Mail  conmients  to:  Secretary,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  ATTN: 
Rulemakings  and  Adjudications  Staff. 

E-mail  comments  to:  SECy@nrc.gov.  If 
you  do  not  receive  a  reply  e-mail 
confirming  that  we  have  received  your 
comments,  contact  us  directly  at  (301) 
415-1966.  You  may  also  submit 
comments  via  the  NRC's  rulemaking 
Web  site  at  http://ruleforuni.nnl.gov. 
Address  questions  about  our  rulemaking 
Web  site  to  Carol  Gallagher  (301)  415- 
5905;  e-mail  cag@nrc.gov. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland 
20852,  between  7:30  am  and  4:15  pm 
Federal  workdays  [telephone  (301)  415- 
1966]. 

Fax  comments  to:  Secretary,  U.S. 
Nuclear  Regulatory  Commission  at  (301) 
415-1101. 

Publicly  available  docimaents  related 
to  this  rulemaking  may  be  viewed 
electronically  on  public  computers 
located  at  the  NRC's  Public  Document 
Room  (PDR).  Public  File  Area  0-1F21, 
One  White  Flint  North,  11555  Rockville 
Pike.  Rockville,  Maryland.  The  PDR 
reproduction  contractor  will  copy 
documents  for  a  fee.  Selected 
documents,  including  comments,  can  be 
viewed  and  downloaded  electronically 
via  the  NRC  rulemaking  Web  site  at 
http://ruleforum.llnl.gov. 

Publicly  available  documents  created 
or  received  at  the  NRC  after  November 
1,  1999,  are  available  electronically  at 
the  NRC's  Electronic  Reading  Room  at 
http://www.nrc.gov/NRC/ADAMS/ 
index.html.  From  this  site,  the  public 
can  gain  entry  into  the  NRC's 
Agencywide  Document  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397-4209, 
301-415-4737,  or  by  e-mail  to 
pdr@nrc.gov.  An  electronic  copy  of  the 
proposed  Certificate  of  Compliance 
(CoC)  and  preliminary  safety  evaluation 
report  (SER)  can  be  found  under 
ADAMS  Accession  Nos.  ML031980369 
and  ML031980374. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Stambaugh,  telephone  (301) 
415-5449,  e-mail.  i7ixsS@nir.gov  of  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 


Commission,  Washington,  DC  20555- 
0001. 

SUPPLEMENTARY  INFORMATION:  For 

additional  information  see  the  direct 
final  rule  published  in  the  final  rules 
section  of  this  Federal  Register. 

Procedural  Background 

This  rule  is  limited  to  the  changes 
contained  in  Amendment  6  to  CoC  No. 
1004  and  does  not  include  other  aspects 
of  the  Standardized  NUHOMS®  System. 
The  NRC  is  using  the  "direct  final  rule 
procedm^"  to  issue  this  amendment 
because  it  represents  a  limited  and 
routine  change  to  an  existing  CoC  that 
is  expected  to  be  noncontroversial. 
Adequate  protection  of  public  health 
and  safety  continues  to  be  ensured. 

Because  NRC  considers  this  action 
noncontroversial  and  routine,  the 
proposed  rule  is  being  published 
concurrently  as  a  direct  final  role.  The 
direct  final  rule  will  become  effective  on 
December  22,  2003.  However,  if  the 
NRC  receives  significant  adverse 
comments  by  November  6,  2003,  then 
the  NRC  will  publish  a  document  that 
withdraws  this  action  and  will  address 
the  comments  received  in  response  to 
the  proposed  amendments  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  A  significant  adverse  comment 
is  a  comment  where  the  commenter 
explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  A 
comment  is  adverse  and  significant  if: 

(1)  The  comment  opposes  tlie  rule  and 
provides  a  reason  sufficient  to  require  a 
substantive  response  in  a  notice-and- 
comment  process.  For  example,  in  a 
substantive  response: 

(a)  The  comment  causes  the  NRC  staff 
to  reevaluate  (or  reconsider)  its  position 
or  conduct  additional  analysis: 

(b)  The  comment  raises  an  issue 
serious  enough  to  warrant  a  substantive 
response  to  clarify  or  complete  the 
record;  or 

(c)  The  comment  raises  a  relevant 
issue  that  was  not  previously  addressed 
or  considered  by  the  NRC  staff.   — 

(2)  The  comment  proposes  a  change 
or  an  addition  to  the  rule,  and  it  is 
apparent  that  the  rule  would  be 
ineffective  or  unacceptable  without 
incorporation  of  the  change  or  addition. 
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(3)  The  comment  causes  the  NRC  staff 
to  make  a  change  (other  than  editorial) 
to  the  CoC  or  TS. 

These  comments  will  be  addressed  in 
a  subsequent  final  rule  The  NRC^  will 
not  initiate  a  second  comment  period  on 
this  action 

List  of  Subjects  in  10  CFR  Part  72 

Administrative  practite  and 
procedure,  Criminal  penalties. 
Manpower  training  programs.  Nuclear 
materials.  Occupational  safetv  and 
health.  Penalties,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Security  measures,  Spent 
fuel,  Whistleblowing 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  uf  the 
.•\tomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974. 
as  amended;  and  SI'S  (]  553.  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  (]FR  part  72. 

PART  72— UCENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEU  HIGH-LEVEL 
RADIOACTIVE  WASTE,  AND 
REACTOR-RELATED  WASTE 
GREATER  THAN  CLASS  C  WASTE 

1   The  authority  citation  fur  part  72 
continues  to  read  as  follows: 

Authority:  Sw.s   51    53.  57,  62.  H.i.  65.  69. 
81.  161,  182,  18.3,  184,  186    187.  189,  68  Stat 
929.  9,30.  932.  933.  934.  935.  948.  953.  954, 
955,  as  amended,  sec  234,  83  Stat.  444.  as 
amended  (42  CSC,  2071,  2073.  2077.  2092. 
2093.  2095.  2099.  2111.  2201.  2232.  2233. 
2234.  2236,  2237,  2238.  2282),  sec.  274.  Pub 
L,  86-373.  73  Stat,  688   as  amended  (42 
C.S.C.  202II,  sec   201,  as  amended,  202.  20h 
88  Stat,  1242,-as  amended,  1244,  1246  (42 
CSC.  5841,  5842,  5846),  Pub   L   95-601,  sec 
10,  92  Stat   2951  as  amended  bv  Pub,  L,  102- 
486.  stH,    7902.  106  Stat.  3123  (42  US  C, 
5851).  set;.  102.  Pub.  L.  91-190.  83  Stat.  853 
(42  U,S,C  4332);  sees.  131.  132,  133.  135. 
137.  141 .  Pub.  L.  97-425.  96  Stat.  2229.  2230. 
2232.  2241.  sec.  148.  Pub,  L.  100-203.  101 
Stat.  1330-235  (42  CSC    10151.  10152, 
10153.  10155.  10157,  10161.  10168) 

Section  72  44(g)  also  issued  under  sees. 
142(b|  and  148(c).  (d).  Pub.  L.  100-203.  101 
Stat.  1330-232.  1330-236  (42  U.S.C. 
101621b).  10168(r:).)d)),  Section  72,46  also 
issued  under  sec,  189,  68  Stat   955  (42  U.S.C. 
2239);  sec,  134,  Pub  L,  97^25,  96  Slat.  223a 
(42  CSC.  10154),  Section  72,96ld)  also 
issued  under  sec    145lg),  Pub  L.  100-203, 
1(11  Stat    1330-235  (42  CSC,  10165(g)), 
Subpart  f  also  issued  under  sees  2(2).  2(15). 
2(19).  117(a),  141(h).  Pub.  L.  97-125.  96  Stat. 
2202.  2203.  2204.  2222.  2244.  (42  CSC. 
10101.  10137(a).  10161(h))  Subparts  K  and  L 
are  also  issued  under  set    133.  98  Stat.  2230 
(42  CSC.  10153)  and  sec.  218(a).  96  Stat. 
2252  (42  L'.S.C;    10198), 

2,  In  «j  72,214,  Certificate  of 
Compliance  1004  is  revised  to  read  as 

follows: 


§  72.21 4    List  of  approved  spent  fuel 
storage  casks. 

«         *         •         •         * 

C^ertificate  Number:  1004. 

Initial  Certificate  Effective  Date: 
January  23.  1995 

■Amendment  Number  1  Effective  Date: 
April  27,  2000 

.\mendment  Number  2  Effective  Date: 
September  5.  2000 

Amendment  Number  3  Effective  Date: 
September  12,  200 C 

.Amendment  Number  4  Effective  Date: 
February  12, 2002 

Amendment  Number  5  Effective  Date: 
November  3,  2()(),i 

Amendment  Number  6  Effective  Date: 
December  22,  2003, 

S.'XR  Submitted  by  Transnuclear.  Inc. 

SAR  Title   Final  Safety  Analysis 
Report  for  the  Standardized  NCIHOMS  ": 
Horizontal  Modular  Storage  System  for 
Irradiated  Nuclear  Fuel, 

no(  ket  Number:  72-1004 

Ciertificdte  E.xpiration  Date:  January 
23.2015 

Model  Number  Standardized 
NUH()MS«-24P,  NIIH(DMS?,-52B, 
NIIH()MSR.-61BT.  NUH()MS®-32PT. 
and  NCH()MS''-24FHB 


Dated  at  Rockvilje,  MarvLiiid.  t)iis  iithdav 
of  September.  200  ( 

For  the  Nui  lear  KcgulaUjr\  Cummission. 
William  D.  Travers. 
Executive  Directur  fur  Dperaiiuns 
(PR  Do(    1)3-25367  Filed  10-<i-«:i;  8  45  am! 

BILLING  CODE  7590-01    P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

27  CFR  Part  9 

[Notice  No.  1 8] 
RIN:  151S-AA57 

Proposed  Chehalem  Mountains 
Viticultural  Area  (2002R-214P) 

AGENCY:  .Mcohol  and  Tobacco  Tax  and 
Trade  Bureau  (TTB).  Treasury. 
ACTION:  Notice  of  proposed  rulemaking 

SUMMARY:  The  Alcohol  and  Tohacf:o  Tax 
and  Trade  Bureau  (TTB)  proposes  to 
establish  the  C.hehalern  Mountains 
viticultural  area  located  in  Yamhill. 
Washington,  and  Clackamas  Counties. 
UregoM.  This  pro[)osed  viticultural  area 
is  entirely  within  the  approved 
Willamette  Valle\  vitu  ultural  area.  We 
designate  \itii  ultural  .ire.is  to  allow 
bottlers  U>  better  describe  the  origin  of 
wines  and  ..How  i nnsiimers  to  better 


identify  the  wines  they  may  purchase. 
We  invite  comments  on  this  proposed 
addition  to  our  regulations,  particularly 
from  bottlers  who  use  brand  names 
similar  to  Chehalem  Mountains. 

DATES:  We  must  receive  written 
comments  on  or  before  December  8, 
2003. 

ADDRESSES:  You  may  send  comments  to 
any  of  the  following  addresses: 

•  C;hief.  Regulations  and  Procedures 
Division,  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau.  P  O.  Box  50221, 
Washington,  DC  20091-0221  (Attn: 
Notice  No.  18). 

•  202-927-8525  (facsimile). 

•  nprm@ttb.gov  (e-mail). 

•  http://v\-ww.  ttb.gov/aIcohoI/ruIes/ 
index. htm.  An  online  comment  form  is 
posted  with  this  notice  on  our  Web  site. 

You  may  view  copies  of  this  notice, 
the  petition,  the  appropriate  maps,  and 
any  comments  received  about  this 
noiice  by  appointment  in  our  library, 
1310  G  Street.  NW.,  Washington,  DC 
20005;  phone  202-927-8210  for  an 
appointment.  You  may  also  access 
copies  of  the  notice  and  comments 
online  at  http://i\'w\^'.ttb.gov/alcohol/ 
rules/index. htm. 

.See  the  Public  Participation  section  of 
this  notice  for  specific  instructions  and 
requirements  for  submitting  comments 
and  for  information  on  how  to  request 
a  public  hearing. 

FOR  FURTHER  INFORMATION  CONTACT:  N.A. 
Sutton,  Specialist,  Regulations  and 
Procedures  Division  (Oregon).  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau,  946 
Northwest  Circle  Blvd.,  #286.  Corvallis, 
OR  97330;  telephone  415-271-1254. 

SUPPLEMENTARY  INFORMATION: 

TTB  Background 

Background  on  Viticultural  Areas 

TTB /^(j(/i  on  fv 

The  Federal  Alcohol  Administration 
Act  (FAA  Act)  at  27  U.S.C.  205(e) 
requires  that  alcohol  beverage  labels 
provide  the  i;onsumer  with  adequate 
information  regarding  a  product's 
identity,  while  prohibiting  the  use  of 
misleading  information  on  such  labels. 
The  FAA  Act  also  authorizes  the 
Secretary  of  the  Treasury  to  issue 
regulations  to  carry  out  its  provisions, 
and  the  Secretary  has  delegated  this 
authority  to  the  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau. 

Regulations  in  27  CFR  Part  4.  Labeling 
and  Advertising  of  Wine,  allow  the 
establishment  of  definitive  viticultural 
areas  and  the  use  of  their  names  as 
appellations  of  origin  on  wine  labels 
and  in  wine  advertisements.  Title  27 
CFR  Part  9,  American  V'iticultural 
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Areas,  contains  the  list  of  approved 
viticultural  areas. 

Definition 

Title  27  CFR  4.25(e)(1)  defines  an 
American  viticultxiral  area  as  a 
delimited  grape-growing  region 
distinguishable  by  geographic  features 
whose  boundaries  have  been  delineated 
in  subpart  C  of  part  9.  These 
designations  allow  consumers  and 
vintners  to  attribute  a  given  quality, 
reputation,  or  other  characteristic  of 
wine  made  from  grapes  grown  in  an  area 
to  its  geographic  origin. 

Requirements 

Section  4.25(e)(2)  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  TTB  to  establish  a  grape- 
growing  region  as  a  viticultiu-al  area. 
The  petition  must  include: 

•  Evidence  that  the  proposed 
viticultiual  area  is  locally  and/or 
nationally  known  by  the  name  specified 
in  the  petition; 

•  Historical  or  current  evidence  that 
the  boundaries  of  the  proposed 
viticultural  area  are  as  specified  in  the 
petition: 

•  Evidence  of  growing  conditions, 
such  as  climate,  soils,  elevation, 
physical  features,  etc.,  that  distinguish 
the  proposed  area  from  surrounding 
areas; 

•  A  description  of  the  specific 
boundaries  of  the  proposed  viticultiu-al 
area,  based  on  featiues  shown  on  United 
States  Geological  Survey  (USGS)  or 
USGS-approved  maps;  and 

•  Copies  of  the  appropriate  map(s) 
with  the  boundaries  prominently 
marked.  ' 

Impact  on  Current  Wine  Labels 

As  appellations  of  origin,  viticultvu-al 
area  names  have  geographic 
significance.  Our  27  CFR  part  4  label 
regulations  prohibit  the  use  of  a  brand 
name  with  geographic  significance  on  a 
wine  unless  the  wine  meets  the 
appellation  of  origin  requirements  for 
the  named  area.  Our  regulations  also 
prohibit  any  other  label  references  that 
suggest  an  origin  other  than  the  true 
place  of  origin  of  the  wine. 

If  we  establish  this  proposed 
viticultiual  area,  bottlers  who  use  brand 
names,  including  trademarks,  like 
Chehalem  Mountains  must  ensiue  that 
their  existing  products  are  eligible  to 
use  the  viticultural  area's  name  as  an 
appellation  of  origin.  For  a  wine  to  be 
eligible,  at  least  85  percent  of  the  grapes 
in  the  wine  must  have  been  grown 
within  the  viticultural  area,  and  the 
wine  must  meet  the  other  requirements 
of  27  CFR  4.25(e)(3). 


If  a  wine  is  not  eligible  for  the 
appellation,  the  bottler  must  change  the 
brand  name  or  other  label  reference  and 
obtain  approval  of  a  new  label.  Different 
rules  apply  if  a  wine  in  this  category 
bearing  a  brand  name  traceable  to  a 
label  approved  prior  to  July  7,  1986.  See 
27  CFR  4.39(i)  for  details. 

Chehalem  Mountains  Petition 

We  have  received  a  petition  fi-om  Alex 
Sokol-Blosser,  secretary  of  the  North 
Willamette  Valley  AVA  Group 
proposing  establishment  of  a  new 
viticultural  area  to  be  called  "Chehalem 
Mountains."  David  Adelsheim,  Paul 
Hart,  and  Richard  Ponzi  authored  the 
petition.  The  proposed  viticultural  area 
is  wholly  within  Oregon's  Willamette 
Valley  approved  viticultiural  area.  It  is 
located  toward  the  northern  end  of  the 
valley  and  begins  approximately  19 
miles  southwest  of  Portland,  Oregon 
and  45  miles  inland  from  the  Pacific 
Ocean.  It  includes  106  square  miles 
(67,840  acres)  and  straddles  the 
boundary  between  Yamhill  and 
Washington  Counties  and  extends  well 
into  Clackamas  County.  As  of  2002  at 
least  80  vineyards,  totaling  over  1,100 
acres,  plus  12  commercial  wineries  exist 
within  the  proposed  boundaries  of  the 
Chehalem  Mountains  viticultural  area, 
with  more  added  each  year. 

The  proposed  Chehalem  Mountains 
viticultural  area  constitutes  a  single, 
continuous  landmass  (measuring  over 
20  miles  in  length  and  5  miles  in  width) 
uplifted  above  the  floor  of  the 
Willamette  Valley.  The  200-foot 
elevation  line  generally  defines  the 
perimeter  of  the  area,  which  consists  of 
a  series  of  ridges  and  highpoints, 
including  two  highly  delineated  spurs. 
Ribbon  Ridge  and  Parrett  Mountain.  The 
petitioners  decided  to  use  physical 
features  and  elevation  as  the  primarj' 
factors  in  defining  the  boundaries  of  the 
proposed  area. 

Name  Evidence 

The  petitioners  indicate  the  area  is 
locally  known  as  the  Chehalem 
Mountains.  They  cite  references  that 
state  the  modern  word  "Chehalem" 
comes  from  the  Indian  name 
"Chahelim,"  which  is  listed  under  the 
heading  Atfalati  (Tualatin)  in  the 
"Handbook  of  American  Indians."  This 
name  was  given  to  the  more  than  20 
bands  of  Indians  living  in  the  general 
vicinity  of  the  Chehalem  Mountains  in 
the  early  1800s. 

Further,  the  petitioners  state  the  word 
"Chehalem"  appears  to  have  entered  the 
vocabulary  of  the  early  European 
settlers  in  the  north  Willamette  Valley 
prior  to  1840.  A  lumber  mill  was 
installed  on  Chehalem  Creek  in  1834, 


and  in  1848  Joseph  B.  Rogers  had  the 
town  of  "Chehalem"  platted  on  property 
he  owned  where  Newberg,  Oregon, 
stands  today.  The  towm  had  one  of  the 
earliest  post  offices  in  Yamhill  County 
(estabhshed  March  14,  1851),  but  the' 
office  closed  within  a  year. 

The  petition  supplies  evidence  that 
Chehalem  has  been  used  since  that  time 
to  name  a  Parks  and  Recreation  District, 
businesses  (27  examples),  housing 
developments,  and  public  roads.  The 
two  public  middle  schools  in  the 
Newberg  school  district  are  named 
Chehalem  Valley  and  Mountain  View. 
Additionally,  Chehalem  has  long  been 
used  in  geographic  names,  such  as 
Chehalem  Creek,  which  runs  through 
Chehalem  Valley,  which,  in  turn,  forms 
the  south  side  of  the  Chehalem 
Mountains.  The  entry  for  Chehalem 
Mountains  in  "Oregon  Geographic 
Names"  by  Lewis  L.  McArthur  reads. 
"These  are  the  highest  mountains  in  the 
Willamette  Valley  *   *   *.  The  Chehalem 
Mountains  and  some  independent  spurs 
extend  from  the  Willamette  River  east  of 
Newberg  to  the  foothills  of  the  Coast 
range  south  of  Forest  Grove,  Oregon." 

The  term  "Chehalem  Mountains" 
figures  prominently  on  four  of  the  six 
USGS  quadrangle  maps  (Newberg, 
Oregon;  Dundee,  Oregon;  Laurelwood, 
Oregon;  and  Scholls.  Oregon)  submitted 
with  this  petition.  The  petitioners  state 
that  the  Chehalem  Mountains  (including 
the  Parrett  Mountain  spiu,  the  Ribbon 
Ridge  spur,  and  multiple  other  named 
hills,  peaks,  and  ridges,  such  as  Laurel 
Ridge,  Bald  Peak,  Iowa  Hill,  Spring  Hill, 
and  Fern  Hill)  constitute  a  single 
uplifted  landmass  easily  distinguished 
from  the  surrounding  valley  floor  areas. 
Further,  they  contend  that  the  historical 
name  "Chehalem  Mountains  "  (plural)  is 
meant  to  include  hilltops,  ridges,  and 
spurs,  even  one  as  large  as  Parrett 
Mountain. 

Boundary  Evidence 

The  petitioners  state  they  know  of  no 
previous  attempts  to  define  the  exact 
boundaries  of  the  Chehalem  Mountains. 
However,  the  evidence  submitted  uses 
physical  features  and  elevation  as  the 
primary  factors  in  defining  the 
boundaries  of  the  proposed  area,  as  well 
as  historical  information  relating  to 
viticultural  activitv. 

The  petition  includes  maps  that  show 
the  Chehalem  Mountains  constitute  a 
single,  continuous  landmass.  uplifted 
above  the  floor  of  the  Willamette  Valley, 
which  is  delineated  for  much  of  the 
west  side  and  all  of  the  north  side  by  the 
valley  formed  by  the  Tualatin  River  and 
its  tributaries.  On  the  east  side,  it  is 
separated  from  the  high  ground  around 
Tonquin  by  wetlands  of  Rock  Creek  and 
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Seely  Ditch.  The  southern  boundaries 
are  formed  by  the  flood  plain  of  the 
Willamette  River  in  the  east  and  bv  the 
(^hehalem  V'allev  in  the  west.  The 
lowlands  are  dll  below  the  200-foot 
level 

The  petitioners  used  elevation,  slope, 
and  soil  criteria  in  delineating  the  line 
between  what  constitutes    mountains' 
and  what  is    vallev  floor.  "  They  state 
the  foot  of  the  Chehalein  Mountains 
generallv  lies  between  200  and  250  ff>>'t 
above  sea  level.  Therefore,  the  petition 
includes  all  land  in  the  area  above  the 
200-foot  level,  with  the  pxf.eption  of  two 
highly  urbanized  area>  located  east  and 
north  of  Newberg.  (Oregon,  and  west  and 
south  of  Sherwood.  Oregon.  The 
proposed  area  excludes  flat  r)r  barelv 
sloping  lands  and  includes  hillsides  All 
hillside  soils,  whether  marine, 
sediment,  basaltic,  loess,  or.  in  some 
cases,  alluvial  I  where  it  is  found  in 
hillside  locations)  are  included  in  the 
proposed  boundaries  of  the  petitioned 
Chehalem  Mountains  viticultural  area 

The  petitioners  also  assert  the 
C-hehalem  Mountains  are  made  up  ofa 
series  (jf  ridges  and  highpoints  that 
include  two  highlv  delineated  spurs. 
Ribbon  Ridge  and  Farrett  Mountain, 
which  are  both  heavily  planted  to 
vinevards  When  drawn  around  the 
landmass  of  vshat  is  historicalK  called 
the  (;hehalem  Mountains,  the  2()0-foot 
contour  line  en(  loses  both  the  Ribbon 
Ridge  and  Parrett  Mountain  spurs 

Regarding  historical  evidf'nc:e.  the 
first  modern  vinevard  on  the  Chehalem 
Mountains  dates  to  1968,  when  Dick 
Erath  purchased  4Q  acres  on  Dopp  Road 
in  Yamhill  County   Ht^  called  the 
property  Chehalem  Mountain  Vineyards 
and  planted  it  the  following  spring. 

(irowmg  Condition-^ 

The  petitioners  state  that  the 
proposed  (Chehalem  Mountains 
viticultural  area's  boundaries  are  based 
primarilv  on  a  combination  of  terrain, 
elevation,  and  climate  factors  that 
contrast  with  the  surrounding 
Willamette  Valley,  Cloast  Range,  and 
Columbia  Gorge. 

Phvsical  Features 

The  phvsical  appearanc;e  of  the 
Chehalem  N^ountains  is  the  most 
significant  geographical  feature  to 
distinguish  them  from  surrounding 
areas  Due  to  their  height  and  length 
(over  20  miles),  the  Chehalem 
Mountains  are  a  significant  landform  in 
northern  Willamette  Valley.  They  can  be 
seen  from  Portland's  West  Hills  and 
from  much  of  the  northern  Willamette 
Valley  floor.  They  are  the  major 
separation  betwjeen  the  basin  of  the 


Tualatin  River  and  the  (ihehalem 

Valley 

The  sometimes  steep,  sometimes 
gentle  slopes  of  the  (Chehalem 
Mountains  an-  highly  differentiated 
from  the  almost  flat  Willamette  Valley 
floor  In  some  areas  (the  west  side  of 
Ribbon  Ridge  and  the  southeast  side  of 
Parrf'tt  Mountain),  the  slope  of  the 
Mountains  descends  steeply,  then 
suddenlv  becomes  almost  level,  making 
tht'  transition  from  Mountains  to  valley 
floor  instantaneous  and 
iiK  iiiitro^ertible   However,  for  the 
rnaioritv  of  its  perimeter,  the  slopes  of 
the  Cht'halem  Mountains  shift  more 
gradualK  t(i  gentle  slopes,  then  finally 
to  the  vallev  floor  The  petitioners  used 
the  elevation/ slope/soil  criteria  to 
determine  the  boundarv'  lines  in  areas 
where  the  distin(  tion  is  not  as  obvious. 

Elevation 

The  ('hehalein  Mountains  are  the 
highest  mountains  within  the 
Willamette  Vallev  Their  tallest  point  is 
Bald  Peak,  which  lies  7  miles  northwest 
of  Newberg  and  rises  to  1,633  feet  above 
sea  level  The  vallev  floors,  surrounding 
the  Mountains  on  all  sides,  drop  below 
200  feet.  The  200-foot  contour  line 
completely  encircles  the  Chehalem 
Mountains  and  clearly  differentiates  the 
Mountains  from  the  valle\    The 
petitioners  state  th.it  tht^se  elevation 
differences  are  signific  ant  in 
tlistinguishing  the  Chehalem  Mountains 
from  the  surrounding  areas    Most  of  the 
existing  vineyards  in  the  proposed 
vitK  ultural  area  are  located  between  the 
200-  to  l.OOO-foot  elevation  lines.  The 
petitioners  assert  that  the  areas  below 
the  200-foot  level  hav^■  alluvial  soils 
with  greater  depth,  fertilitv,  and  water- 
holding  capacity,  which  extend  the 
growing  periml  ol  the  vine  and  delay  the 
ripening  nf  vineyards  reds,  as  well  as 
result  in  greater  exposure  to  frost. 
Theretore,  the  alluvial  soils  on  the 
valley  floor  are  not  iiu  luded  in  the 
proposed  bound.iries. 

Climate 

The  [)etitioiiers  state  that  the  element 
of  (lunate  that  best  distinguishes  the 
Chehalem  Mountains  is  annual 
precipitation.  .Since  ihtty  are  the  highest 
mountains  in  the  Willamette  Valley, 
thev  provide  the  largest  obstacle  to 
eastward  moving  storms.  As  the  moist 
air  is  forced  over  the  Chehalem 
Mountains,  the  water  vapor  in  the 
cooling  air  condenses  and  falls  to  earth 
as  terrain-induced  rain  According  to 
data  obtained  from  the  'Atlas  of 
Oregon,  "  second  edition  (University  of 
Oregon  Press,  2001).  annual  rainfall 
within  the  boundaries  of  the  proposed 
viticultural  area  ranges  from  37  inches 


at  the  lowest  point  to  almost  60  inches 
at  the  highest  elevations  on  Bald  Peak, 
This  is  in  contrast  to  Hillsboro  and 
Beaverton  just  north  of  the  Chehalem 
Mountains  and  French  Prairie  just  south 
of  the  Mountains  with  the  lowest  annual 
precipitation  in  the  Willamette  Valley — 
under  36  inches.  The  annual  average 
rainfall  for  the  Portland  International 
Airport,  located  east  of  the  proposed 
area,  is  36  inches  while  the  Coast  Range, 
located  west  of  the  Chehalem 
Mountains,  has  an  average  of  over  100 
inches  of  rain  per  year. 

The  other  uplifted  hills  in  the 
Willamette  Valley  have  somewhat 
higher  rainfall  levels  than  the 
surrounding  valley  floor  (for  example, 
Eola  Hills  has  40  to  48  inches  and  Red 
Hills  has  40  to  44  inches),  but  none  so 
dramatic  as  the  Chehalem  Mountains. 

The  petitioners  also  state  that  the 
Chehalem  Mountains  have  the  greatest 
variation  in  temperature  within  the 
Willamette  Valley  due  to  the  range  in 
elevation  (200  to  1,633  feet).  According 
to  data  obtained  from  the  Oregon 
Climate  Service,  heat  summation  during 
the  growing  season  varies  from  over 
2.200  degree-days  at  the  base  of  the 
south  side  of  the  Mountains  to  less  than 
1,800  degree-days  on  the  north  side  of 
the  top  of  the  Mountains.  These 
variations  can  result  in  three-week 
differences  in  the  ripening  of  Pinot  Noir 
grapes.  Evapotranspiration  (the  loss  of 
water  from  soil  and  plants  by  a 
combination  of  evaporation  and 
transpiration)  is  about  3  inches  less  on 
the  higher  parts  of  the  Chehalem 
Mountains  compared  to  the  surrounding 
valleys,  mostly  due  to  temperature 
differences. 

Soil 

The  petitioners  state  that,  in  general, 
the  proposed  area  contains  a 
combination  of  loess,  sedimentary, 
basaltic,  and  alluvial  soils.  These  were 
deposited  over  a  17-million-year  period 
through  a  series  of  events  that  included 
uplifting  of  the  mountains  from  the 
shallow  waters  of  the  Pacific  Ocean, 
huge  eruptions  of  basaltic  lava  from  the 
Columbia  River  Basalt  Group,  wind 
blowing  silt  from  Eastern  Oregon  and 
Washington,  and  alluvial  deposition 
from  the  Missoula  Flood. 

The  diverse  soils  contained  in  the 
proposed  Chehalem  Mountains 
viticulture  area  have  yielded  successful 
vineyards  since  1968.  Much  of  the 
Ribbon  Ridge  spur  is  covered  by 
sedimentary  soil  (Willakenzie  Series) 
and  is  heavily  planted  to  red  wine 
grapes.  The  central  and  southern 
Chehalem  Mountains  also  contain  large 
deposits  of  basaltic  soils  (mainly  Jory 
Series)  that  contain  many  vinevards  of 
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white  grapes,  as  well  as  extensive 
plantings  of  Pinot  Noir.  The  Laurelwood 
Series  of  the  loess  soils  also  covers 
much  of  the  central  Chehalem 
Mountains. 

However,  the  petitioners  assert  that 
soil  does  not  distinguish  the  Chehalem 
Mountains  from  the  surrounding  hill 
formations.  The  sedimentary  western 
flank  of  the  Mountains  has  soils  that  are 
much  like  those  further  to  the  west  in 
the  hills  surroimding  the  Yamhill  River 
Basin.  The  basaltic-origin  soils  along 
much  of  the  southern  slope  and  the 
Parrett  Mountains  spur  are  similar  to  the 
soils  further  south  on  the  Red  Hills  and 
the  east  side  of  the  Eola  Hills.  The 
eolian  soils  on  most  of  the  north  side  of 
the  Mountains  are  much  like  those  on 
the  hills  further  north  and  east  in  the 
Tualatin  basin  (e.g.,  Cooper  and  Bull 
Mountains).  All  the  alluvial  soils  at  the 
base  of  the  Chehalem  Mountains  are 
much  like  those  of  the  siurounding 
valley  flood  plains.  The  petitioners 
contend  that  the  soils  contained  in  the 
proposed  viticultural  area  are  not  what 
make  it  unique.  Rather,  geographic 
features  other  than  soil  are  what 
strongly  differentiate  the  Chehalem 
Mountains  from  the  surrounding  valley 
floors  and  from  the  surrounding  hill 
formations. 

Boundary  Description 

See  the  narrative  boimdary 
description  of  the  petitioned  viticultural 
area  in  the  proposed  regulation 
published  at  the  end  of  this  notice. 

Maps 

The  petitioner  provided  the  required 
maps,  and  we  list  them  in  the  proposed 
regulations. 

Public  Participation 

Comments  Sought 

We  request  comments  from  anyone 
interested.  Please  support  your 
comments  with  specific  information 
about  the  proposed  area's  name, 
growing  conditions,  or  boundaries.  All 
comments  must  include  this  notice 
number  and  youi  name  and  mailing 
address.  They  must  be  legible  and 
written  in  language  acceptable  for 
public  disclosm^.^ 

Because  of  the  potential  impact  of  a 
Chehalem  Mountains  viticultural  area 
on  cmrent  brand  names  that  include 
"Chehalem,"  we  are  particularly 
interested  in  comments  regarding  the 
proposed  area's  name.  Are  there  other 
names  for  this  area  that  would  not 
conflict  with  current  brand  names?  We 
are  also  interested  in  suggestions  for 
preventing  conflicts  between 
viticultural  area  names  and  brand 


names  of  geographic  significance,  as 
discussed  above  under  "Impact  on 
Current  Wine  Labels." 

Although  we  do  not  acknowledge 
receipt,  we  will  consider  your 
comments  if  we  receive  them  on  or 
before  the  closing  date.  We  will 
consider  comments  received  after  the 
closing  date  if  we  can.  We  regard  all 
comments  as  originals.  — 

Confiden  tiality 

We  do  not  recognize  any  submitted 
material  as  confidential.  All  comments 
are  part  of  the  public  record  and  subject 
to  disclosure.  Do  not  enclose  in  your 
comments  any  material  you  consider 
confidential  or  inappropriate  for  public 
disclosure. 

Submitting  Comments 

You  may  submit  comments  in  any  of 
four  ways: 

•  By  mail:  You  may  send  written 
comments  to  TTB  at  the  address  listed 
in  the  ADDRESSES  section. 

•  By  facsimile:  You  may  submit 
comments  by  facsimile  transmission  to 
202-927-8525.  Faxed  comments  must— 

(1)  Be  on  8.5-  by  11-inch  paper; 

(2)  Contain  a  legible,  written 
signature;  and 

(3)  Be  five  or  less  pages  long.  This 
limitation  assiu-es  electronic  access  to 
our  equipment.  We  will  not  accept 
faxed  comments  that  exceed  five  pages. 

•  By  e-mail:  You  may  e-mail 
comments  to  nprm@ttb.gov.  Comments 
transmitted  by  electronic  mail  must — 

(1)  Contain  yoiu  e-mail  address; 

(2)  Reference  this  notice  number  on 
the  subject  line;  and 

(3)  Be  legible  when  printed  on  8.5-  by 
11 -inch  paper. 

•  By  online  form:  We  provide  a 
comment  form  with  the  online  copy  of 
this  notice  on  our  Web  site  at  http:// 
www.ttb.gov/aIcohol/ruIes/index.htm. 
Select  the  "Send  comments  via  e-mail" 
link  under  this  notice  number. 

You  may  also  write  to  the 
Administrator  before  the  comment 
closing  date  to  ask  for  a  public  hearing. 
The  Administrator  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 

Public  Disclosure 

You  may  view  copies  of  this  notice, 
the  petition,  the  appropriate  maps,  and 
any  comments  received  by  appointment 
in  our  library  at  1310  G  Street,  NW.. 
Washington,  DC  20005.  You  may  also 
obtain  copies  at  20  cents  per  8.5-  x  11- 
inch  page.  Contact  us  at  the  above 
address  or  telephone  202-927-8210  to 
schedule  an  appointment  or  to  request 
copies  of  comments. 

For  your  convenience,  we  will  post 
this  notice  and  the  comments  received 


on  the  TTB  Web  site.  We  may  omit 
voluminous  attachments  or  material  that 
we  consider  unsuitable  for  posting.  In 
all  cases,  the  full  comment  will  be 
available  in  our  library.  To  access  the 
online  copy  of  this  notice,  visit  at  http:/ 
/www.ttb.gov/alcohol/rules/index.htm. 
Select  the  'View  Comments"  link  under 
this  notice  number  to  view  the  posted 
comments. 

Regulatory  Analyses  and  Notices 

Paperwork  Reduction  Act 

We  propose  no  requirement  to  collect 
information.  Therefore,  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3507,  and  its  implementing 
regulations,  5  CFR  part  1320.  do  not 
apply. 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  including 
small  businesses.  The  proposal  imposes 
no  new  reporting,  recordkeeping,  or 
other  administrative  requirements. 

The  establishment  of  viticultiu-al  areas 
represents  neither  our  endorsement  nor 
approval  of  the  quality  of  wine  made 
from  grapes  grown  in  the  designated 
areas.  Rather,  this  system  allows  us  to 
identify  areas  distinct  from  one  another. 
In  turn,  identifying  viticultural  areas 
lets  wineries  describe  more  accurately 
the  origin  of  their  wines  to  consumers 
and  helps  consumers  identify  the  w^ines 
they  purchase.  Thus,  any  benefit 
derived  from  using  a  viticultural  area 
name  results  from  a  proprietor's  efforts 
and  consumer  acceptance  of  wines  from 
that  area.  Therefore,  no  regulatory 
flexibility  analysis  is  required. 

Executive  Order  12866 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  as 
defined  by  Executive  Order  12866. 
Therefore,  no  regulatory  assessment  is 
required. 

Drafting  Information 

B. }.  Kipp  of  the  Regulations  and 
Procedures  Division  (Portland.  Oregon) 
drafted  this  notice. 

List  of  Subjects  in  27  CFR  Part  9 

Wine.       ^ 

Authority  and  Issuance 

For  the  reasons  discussed  in  the 
preamble,  we  propose  to  amend  title  27, 
chapter  1,  part  9,  Code  of  Federal 
Regulations,  as  follows: 
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PART  9— AMERICAN  VITICULTURAL 
AREAS 

1   The  duthiintv  citation  for  part  9 
continues  to  read  as  fnllnws; 

Authority:  27  U.S.C.  205. 

2.  Subpart  i.  is  amended  by  addint; 
Section  9     to  read  as  follows: 

Subpart  C— Approved  American 
Viticultural  Areas 


§9.        Chehalem  Mountains 

(a)  Same.  The  name  of  the  vitu  ultural 
area  described  in  this  section  is 
"Chehalem  Mountains  ' 

(b)  Appro\Td  Maps.  The  six.  1:24.000 
scale,  L'SC;S.  topographic  maps  used  to 
determine  the  b()un(^dru'^  nt  thf' 
('hehalem  Mountains  vitit  ultural  area 
are  titled: 

(1)  Newberg  Quadrangle.  Oregon.  7.5 
Minute  Series,  1981  Iphotorevised 
1985): 

(2)  Dundee  Quadrangle.  Oregon.  7.5 
Minute  Series.  1956  (revised  1993), 

{^)  Laurelvvood  Quadrangle.  Oregon. 
7  5  Minutes  Series  195B  (revised  1992): 

(4)  SchoUs  Quadrangle.  Oregon   7.5 
Minute  Series,  1961  (photorevised 
1985): 

(5)  Beaverton  Quadrangle,  Oregon,  7.5 
Minute  Series,  1961  (photorevised 
1984);  and 

(6)  Sherwood  Quadrangle,  Oregon.  7.5 
Minute  Series.  1961  (photorevised 
1985). 

(c)  Boundary-  The  Chehalem 
Mountains  viticultural  area  is  located  in 
Yamhill,  Washington,  and  Clackamas 
Counties,  Oregon.  The  area  s  boundaries 
are  defined  as  follows 

(1)  The  point  of  beginning  (Newberg 
Quadrangle)  is  in  Yamhill  Countv, 
section  15,  R2VV,  T3S,  and  i  miles  east 
of  the  city  of  Newberg  where  the  250- 
foot  contour  line  crosses  Oregon 
highway  99W.  as  that  highway  ascends 
the  Chehalem  Mountains: 

(2)  Proceed  northwest  0.7  miles  along 
the  250-foot  contour  line  until  that  line 
crosses  Benjamin  Road  (shown  but 
unnamed  on  Newberg  Quadrangle); 

(3)  Proceed  west  0  5  miles  along 
Benjamin  Road  across  the  railroad 
tracks  until  it  intersects  with  Spring 
Brook  Road  (also  unnamed): 

(4)  Proceed  southwest  0.3  miles  along 
Spring  Brook  Road  (parallel  to  railroad 
tracks)  to  its  intersection  with 
Mountainview  Drive  (unnamed); 

(5)  Proceed  west  0.35  miles  on 
Mountainview  Drive  to  its  intersection 
with  the  uimamed  Aspen  Way: 

(6)  Proceed  north  and  west  on  Aspen 
Wav  1.2  miles  to  its  intersection  with 
Bell  Road; 


(7)  Pmceed  west  0.3  miles  to  the  end 
of  Bell  Road  at  intersection  with  Oregon 
highwav  219. 

(8)  Proceed  we>t  ac  ross  highwav  219 
on  North  Valley  Road  (which  was  Bell 
Road)  0.45  miles  tu  the  intersection  with 
the  250-foot  (ontour  line; 

(9)  Proceed  northwest  1.2  miles  along 
the  25()-tii(it  I  notour  line  to  the  western 
edge  of  the  .Newberg  Quadrangle; 

(10)  Proceed  south  0.05  miles  along 
the  western  edge  iit  the  Newberg 
Quadr.tngle.  mm  tion  42.  R3W,  T3S,  to 
the  mt'Tsei  ti'in  with  the  24()-foot 

(  oiituur  line; 

(11)  Continue  onto  the  Dundee 
Quadrangle  map.  section  42.  R  UV.  T3S 
and  proceed  west  2  15  miles  along  the 
240-foot  contour  line  to  where  th(?  line 
cros!>es  the  unnamed  Sullivan  Lane  (that 
lane  is  east  of  and  [larallel  to  Calkins 
Lane); 

(12)  Proceed  .MUith  along  .Sullivan 
Lane  0.25  miles  to  the  interse(:tion  with 
North  Vallev  Road: 

(13)  Pro( fed  west  along  .North  Valley 
Road  0  1  miles  to  the  intersection  with 
the  200-foot  i;ontour  line; 

(14)  Proceed  northwest  along  the  200- 
foot  contour  I). 9  miles  to  a  point  where 
the  contour  line  crosses  an  unnamed 
creek  that  parallels  Dopp  Road; 

(15)  Proceed  north  along  the  creek 
0.03  miles  to  the  intersection  with  Dopp 
Road; 

(16)  Proceed  north  along  Dopp  Road 
to  the  intersection  with  the  240-foot 
contour  line; 

(17)  Proceed  along  the  240-foot 
contour  line,  first  north,  then  south, 
then  west..then  north  to  a  point  2  9 
miles  northwest,  where  the  contour  line 
hits  the  north  edge  of  the  map  (This 
section  coincides  with  the  southeast, 
southwest,  and  north  boundaries  of  the 
concurrently  proposed  Ribbon  Rjdge 
.\merican  viticultural  area); 

(IH)  Continue  onto  the  Laurelwood 
Quadrangle,  stn  tioii  58,  R3W,  T2S  and 
proceed  generally  north  along  the  240- 
foot  contour  line  7.5  miles  to  where  the 
contour  line  crosses  Sandstrom  Road: 

(19)  Proi  eed  west  0  15  miles  on 
Sandstnuii  Road  to  its  third  intersection 
with  the  200-fo()t  contour  line,  just  prior 
to  Spring  Hill  Road; 

(20)  Proceed  north w(!st,  then 
northeast,  ami  southeast  2  7  miles  along 
the  200-foot  contour  line  around  Fern 
Hill  and  Blooming  Hill  Roads  to  where 
It  crosses  La  Follette  Road, 

(21)  Proceed  south  0.2  miles  on  La 
Follette  Road  to  its  intersection  with  the 
240-foot  contour  line; 

(22)  Proceed  generally  south,  then 
east  4  miles  along  the  240-foot  contour 
line  to  the  eastern  edge  of  the 
Laurelwood  Quadrangle; 

(23)  Continue  on  the  western  edge  of 
the  Scholls  Quadrangle,  section  25. 


R3VV.  TlS.  (0.45  miles  south  of  Simpson 
Road)  and  proceed  south  0.5  miles  along 
the  240-foot  contour  line,  through  a 
crescent  shape  to  the  western  edge  of 
the  Scholls  Quadrant: 

(24)  C;ontinue  on  the  Laurelwood 
Quadrangle  in  the  southeast  corner  of 
section  25.  R3W,  TlS  and  proceed  along 
the  240-foot  contour  line  west  and  then 
south  2.3  miles  to  where  it  crosses 
Laurel  Road  West; 

(25)  Proceed  east  along  Laurel  Road 
West  0.1  miles  to  its  intersection  with 
the  200-foot  contour  line; 

(26)  Proceed  southwest  and  then  east 
along  the  200-foot  contour  line  around 
the  Burris  Creek  Valley  to  the  eastern 
edge  of  the  Laurelwood  Quadrangle  in 
the  northeast  corner  of  section  12.  R3W. 

T2S: 

(27)  Continue  on  the  western  edge  of 
Scholls  Quadrangle,  section  12.  R3W. 
T2S.  0.13  miles  south  of  Laurel  Road 
West  and  proceed  along  the  200-foot 
contour  line  generally  southeast, 
skirting  the  valley  of  McFee  Creek  for 
4.2  miles  to  the  valley  of  Heaton  Creek. 
to  the  southern  edge  of  the  .Scholls  map; 

(28)  Continue  on  the  northern  edge  of 
the  Newberg  Quadrangle,  section  28. 
R2VV.  T2S  and  proceed  along  the  200- 
foot  contour  line  south  in  a  brief  U- 
shaped  formation  for  0.1  miles,  then 
north  back  to  the  northern  edge  of  the 
Newberg  Quadrangle; 

(29)  Continue  on  Scholls  Quadrangle, 
section  21,  R2W,  T2S  and  proceed  along 
the  200-foot  contour  line  generally 
northeast  for  3.25  miles  around  Laurel 
Ridge  to  the  southeastern  edge  of  the 
Scholls  Quadrangle: 

(30)  (Continue  on  the  Beaverton 
Quadrangle,  section  24  R2VV.  T2S.  0.8 
miles  north  of  Lebeau  Road  and  proceed 
along  the  200-foot  contour  line 
southeast  for  1  mile  to  the  southern  edge 
of  the  map.  section  19,  Rl  W,  T2S. 

(31)  Continue  onto  the  Sherwood 
Quadrangle,  section  30.  RlW,  T2S,  0.1 
miles  east  of  Elwert  Road,  proceed  west 
0.55  miles  to  the  northwestern  edge  of 
the  Sherwood  Quadrangle,  and  then 
proceed  0.05  miles  across  the  most 
southwestern  edge  of  the  Beaverton 
Quadrangle; 

(32)  Continue  onto  Scholls 
Quadrangle  in  the  southeast  corner  of 
section  24,  R2W.  TS2  and  proceed  west 
then  southeast  along  the  200-foot 
contour  line  around  the  north  fork  of 
Chicken  Creek  to  the  southeast  comer  of 
the  map; 

(33)  Continue  onto  the  Newberg 
Quadrangle,  section  25,  R2W.  TS2  (0.2 
miles  from  the  northeast  comer  of  the 
map)  and  proceed  along  the  200-foot 
contour  line  until  it  exits  the  eastern 
edge  of  the  map,  0,25  miles  south  of  the 
northeast  corner; 
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(34)  Continue  onto  the  Sherwood 
Quadrangle,  section  25,  R2W,  T2S  and 
proceed  along  the  200-foot  contoiu*  line 
(0.25  miles  south  of  the  map's  northwest 
comer)  around  the  south  fork  of 
Chicken  Creek  to  the  western  edge  of 
the  map,  0.3  miles  south; 

(35)  Continue  on  the  Newberg 
Quadrangle,  section  25,  R2W,  T2S  (0.55 
miles  south  of  the  map's  northeast 
corner  and  proceed  along  the  200-foot 
contour  line  aroimd  the  Chicken  Creek 
lowlands  to  the  eastern  edge  of  the  map, 
0.25  miles  south  of  where  it  entered; 

(36)  Continue  on  the  Sherwood 
Quadrangle,  section  25,  R2W,  T2S  (0.8 
miles  south  of  the  map's  northwest 
corner  and  proceed  generally  east  0.4 
miles  to  Elwert  Road; 

(37)  Proceed  south  on  Elwert  Road 
0.85  miles  to  its  intersection  with 
Oregon  highway  99 W; 

(38)  Proceed  south  by  southwest  along 
highway  99W  0.45  miles  across  the 
north  fork  of  Cedar  Creek  to  the 
intersection  of  highway  99W  and  the 
250-foot  contour  line; 

(39)  Proceed  generally  south  along  the 
250-foot  contour  line  0.6  miles  to  its 
intersection  with  Middleton  Road; 

(40)  Proceed  southwest  on  Middleton 
Road  0.3  miles  to  the  point  where  it 
becomes  Rein  Road; 

(41)  Proceed  south  on  Rein  Road  0.15 
miles  across  Cedar  Creek  to  the 
intersection  of  Rein  Road  and  the  200- 
foot  contour  line; 

(42)  Proceed  generally  east  along  the 
200- foot  contour  line  1.2  miles  to  its 
intersection  with  Brookman  Road 
(shown  but  unnamed  on  map); 

(43)  Proceed  on  Brookman  Road  0.35 
miles  east,  then  north  0.25  miles,  then 
east  0.15  miles  (paralleling  the 
Clackamas/Washington  County  lines); 

(44)  Proceed  east  0.85  miles  across 
Ladd  Hill  Road  and  continue  along  the 
Clackamas/Washington  County  lines  to 
the  intersection  with  Baker  Road 
(shown  as  Brown  Road  on  the  map); 

(45)  Now  in  Clackamas  County, 
proceed  along  Baker  Road  south  by 
southeast  1  mile  to  the  second 
intersection  with  the  250-foot  contour 
line; 

(46)  Proceed  along  the  250-foot 
contour  line  in  a  semicircle,  first  east, 
then  southeast,  then  southwest  and 
return  to  Baker  Road; 

(47)  Proceed  south. along  Baker  Road 
0.15  miles  to  its  intersection  with  the 
200-foot  contour  line; 

(48)  Proceed  along  the  200-foot 
contour  line  in  a  generally  southwest 
direction  4.45  miles  along  the 
southwestern  flank  of  the  Parrett 
Mountain  spur  of  the  Chehalem 
Mountains  to  the  western  edge  of  the 
map; 


(49)  Continue  on  the  Newberg 
Quadrangle,  section  76,  R2W,  T4S,  0.3 
miles  north  of  the  north  bank  of  the 
Willamette"  River  and  proceed  along  the 
200-foot  contoiu  line  west  by  northwest 
1.1  miles  to  the  intersection  with 
Wilsonville  Road; 

(50)  Proceed  northwest,  then  north  1.9 
miles  across  an  unnamed  tributary  creek 
of  Spring  Brook; 

(51)  Proceed  along  the  unnamed 
tributary  0.25  miles  in  a  south  by 
southwest  direction  to  the  intersection 
with  the  200-foot  contour  line: 

(52)  Proceed  along  the  base  of  Grouse 
Butte,  following  the  200-foot  contour 
line  to  a  point  0.45  miles  northwest  to 
the  intersection  of  the  contour  line  and 
Wilsonville  Road; 

(53)  Proceed  east  along  Wilsonville 
Road  0.45  miles  back  to  the  intersection 
of  the  road  with  an  unnamed  tributar>^ 
creek  of  Spring  Brook; 

(54)  Proceed  northeast  along  the 
unnamed  tributary  creek  of  Spring 
Brook  0.05  miles  to  the  intersection 
with  the  250-foot  contour  line; 

(55)  Proceed  generally  north  along  the 
250-foot  contour  line  1.4  miles  to  its 
intersection  with  Corral  Creek  Road 
(misnamed  Ladd  Hill  Road  on  the 
Newberg  Quadrangle);  and 

(56)  Proceed  north  along  Corral  Creek 
Road  0.6  miles  to  the  intersection  with 
Oregon  highway  99 W,  which  is  the 
point  of  beginning. 

Signed:  September  17.  2003. 
Arthur  J.  Libertucci, 

Administrator. 

[FR  Doc.  03-25372  Filed  10-6-03:  8:45  am] 

BILLING  CODE  481 0-31 -P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

27  CFR  Part  9 

[Notice  No.  X9] 
RIN:  1513-AA59 

Proposed  Establishment  of  the 
Yamhill-Carlton  District  Viticultural 
Area(2002R-216P) 

AGENCY:  Alcohol  and  Tobacco  Tax  and 

Trade  Bureau.  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Alcohol  and  Tobacco  Tax 
and  Trade  Bureau  proposes  to  establish 
the  "Yamhill-Carlton  District  " 
viticultural  area  in  northwest  Oregon. 
The  proposed  area  is  located  within  the 
approved  Willamette  Valley  viticultural 
area.  We  designate  viticultural  areas  to 
allow  bottlers  to  better  describe  the 


origin  of  wines  and  allow  consumers  to 
better  identify  the  wines  they  may 
purchase.  We  invite  comments  on  this 
proposed  addition  to  our  regulations, 
particularly  from  bottlers  who  use  brand 
names  similar  to  "Yamhill-Carlton 
District." 

DATES:  We  must  receive  written 
comments  on  or  before  December  8, 
2003. 

ADDRESSES:  You  may  send  comments  to 
any  of  the  following  addresses — 

•  Chief,  Regulations  and  Procedures 
Division,  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau.  P.O.  Box  50221. 
Washington.  DC  20091-0221  (Attn: 
Notice  No.  19); 

•  202-927-8525  (facsimile): 

•  npnn@ttb.gov  {e-mai\): 

•  h  ttp  -.llwwi'w.  ttb  .gov/alcoh  oU rules' 
index.htm.  An  online  comment  form  is 
posted  with  this  notice  on  our  Web  site. 

You  may  view  copies  of  this  notice, 
the  petition,  the  appropriate  maps,  and 
any  comments  received  about  this 
notice  bv  appointment  at  our  librarv. 
1310  G  Street  NW..  Washington,  DC 
20202;  telephone  202-927-8210  for  an 
appointment.  You  may  also  access 
copies  of  the  notice  and  comments 
online  at  http://w'ww.tth.gov/alcohol/ 
rules/index.htm. 

See  the  Public  Participation  section  of 
this  notice  for  specific  instructions  and 
requirements  for  submitting  comments 
and  for  information  on  how  to  request 
a  public  hearing. 

FOR  FURTHER  INFORMATION  CONTACT:  N.A. 

Sutton.  Specialist,  Regulations  and 
Procedures  Division  (Oregon),  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau,  946 
Northwest  Circle  Blvd..  #286.  Cor\-ailis. 
OR  97330:  telephone  415-271-1254. 

SUPPLEMENTARY  INFORMATION: 

Homeland  Security  Act  Impact  on 
Rulemaking 

Effective  lanuary  24.  2003.  the 
Homeland  Security  Act  of  2003  divided 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  into  two  new  agencies, 
the  Alcohol  and  Tobacco  Tax  and  Trade 
Bureau  (TTB)  in  the  Department  of  the 
Treasury'  and  the  Bureau  of  Alcohol. 
Tobacco.  Firearms  and  Explosives  in  the 
Department  of  Justice.  Regulation  of 
alcohol  beverage  labels,  including 
viticultural  area  designations,  is  the 
responsibility  of  the  new  TTB. 
References  to  ATF  in  this  document 
relate  to  events  that  occurred  prior  to 
[anuarv  24,  2003.  or  to  functions  that 
the  Bureau  of  Alcohol.  Tobacco, 
Firearms  and  Explosives  continues  to 
perform. 
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Background  on  Viticultural  Areas 

TTB  Authority 

The  Federal  .McdHoI  Administrtition 
Act  (FAA  Act)  at  27  LJ.S.C.  205(e) 
requires  that  alc:()hol  beverage  labels 
provide  the  cfjnsumer  with  adecjuate 
information  rei^ardintj  a  produi  t  ■; 
identitv.  while  prohibitint^  the  u>f'  nt 
misleading  information  on  such  laheU 
The  FAA  Act  also  authorizes  th^ 
Secretarv  of  the  Treasurv  to  issue 
regulations  to  carry  out  the  Act's 
provisions,  and  the  Secretarv  has 
delegated  this  authority  to  the  Alcohol 
ami  Tobacco  Ta.x  and  Trade  Bureau 

Regulations  in  27  CFK  Part  4.  Labeling 
and  Advertising  of  Wine,  allow  the 
establishment  of  definitive  \iticultural 
areas  and  the  use  of  tfieir  name>  as 
appellations  of  origin  on  wine  labels 
and  in  wine  advertisements  Title  27 
CFR  F'art  4.  Ameruan  \'iti(:ultural 
Areas,  contains  \.h^'  li>t  of  appmvfd 
viticultural  areas 

Dffinition 

Title  27  CFR  4.J5ie)i  li  defines  an 
American  viticultural  area  as  a 
delimited  grape-growing  region 
distinguishable  by  geographu  ffitiir.'s 
whose  boundaries  have  been  delineated 
in  subpart  C  of  part  ^  These 
designations  allow  ( onsumers  and 
vintners  to  attribute  a  given  quality, 
reputation,  or  other  c:haractenstic  of 
wine  made  from  grapes  grown  in  an  area 
to  its  geographii   nngm 

RfLjuirfments 

Section  4  2Si.'i'2l  outlines  the 
procedure  tur  prnposing  an  American 
viticultural  area.  Anyone  interested  m,iv 
petition  TTB  to  establish  a  grape- 
growing  region  a>  a  viticultural  area. 
The  petition  must  include — 

•  Evident  e  that  the  proposed 

vitK  ultural  area  is  locally  or  nationally 
known  bv  the  n.ime  specified  in  the 
petition; 

•  Historical  nr  i  urrent  fv  idence  that 
the  boundaries  of  the  proposed 

vitK  ultural  area  are  as  specified  in  the 
petition. 

•  Evidence  of  growing  conditions, 
such  as  climate,  soils,  elevati(3n. 
phvsical  features,  etc.,  that  distinguish 
the  proposed  area  from  surrounding 
areas; 

•  A  descriptiiiii  !if  th»'  specific 
boundaries  of  the  prnpn^cd  viticultural 
area,  based  on  teaturt's  shown  on  I'niteil 
States  Geological  Survey  (USGS)  maps 
or  L'SCiS-approved  maps;  and 

•  Oipies  of  the  approfiriale  raap(s) 
with  the  houndaru'^  pronuiifntly 
marked 


Impart  on  (hirrt-nt  Wine  Libels 

.■\s  appellations  of  origin,  viticultural 
area  names  have  geographic 
^lgni^l(;an(:e.  Our  27  CFR  part  4  label 
regulations  prohibit  the  use  of  a  brand 
name  with  geographic  significance  on  a 
wine  unless  the  wine  meets  the 
apfiellation  of  origin  recjuirements  for 
the  named  area.  Our  regulations  also 
prohibit  anv  other  label  references  that 
suggest  an  origin  other  than  the  true 
[dai  e  of  origin  ot  the  wine 

If  we  estanlish  this  proposed 
vitu  ultural  area,  bottlers  who  use  brand 
names,  ini  hiding  trademarks  like 
>'amhill-("arlton  District,  must  ensure 
that  their  existing  products  are  eligible 
to  use  the  viticultural  <u-eas  name  as  an 
appellation  of  origin.  For  a  wine  to  be 
eligible,  at  least  H5  perc:ent  of  the  grapes 
in  the  wine  must  have  been  grown 
within  the  viticultural  area,  and  the 
wine  must  meet  the  other  requirements 
(if  27  f;FR  4  2S(e)(.V|.  If  a  wine  is  not 
t'ligible  for  the  appellation,  the  bottler 
must  (  h.mgf  the  brand  name  or  other 
label  retereiK  e  .ind  obtain  approval  of  a 
new  label 

Different  rule>  ,ipplv  to  wines  in  this 
I  ategorv  that  h.ive  brand  names 
trai  faille  to  labels  approved  prior  to  julv 
7.  l^Hh  Se.'  2^"  CFR  4  .19(1)  for  details. 
In  additmn.  it  vou  use  the  viticultural 
area  name  on  a  wine  label  in  a  context 
other  than  an  appellation  of  origin,  the 
general  prohibiti(uis  against  misleading 
representation  in  27  C^FR  part  4  apply 

Yamhill-fiarlton  District  Petition 

Gt'ncnil  Barkiirourui 

We  have  received  a  [letition  from  Alox 
Sokid-Blosser,  Sec:retarv  of  the  Ni^rth 
Willamette  \',illev  .'W.V  (iroiq).  and  Ken 
Wright,  (in  behalf  of  the  winegrowers  of 
the  proposed  Yamhill-Carlton  District, 
proposing  a  new  \itii  ultural  area  to  be 
called  the    "l  ainhdl-t^arlton  District." 
The  proposed  Mti(  ultural  area,  which  is 
limited  to  lands  ,it  or  above  200  feet  in 
elevation  and  below  1.000  feet  in 
elevation.  i>  whollv  within  Yamhill  and 
Washington  Counties  and  also  falls 
within  the  approved  boundaries  of  the 
Willamette  V.illev  viticultural  area  in 
iiiirthwest  ( Jreyoii   It  is  lo(  ated 
approxiin.iteh   \'t  miles  southwest  of 
Piirtland,  Oregon.  <ind  2.'i  miles  inland 
from  the  Pai  ifi(   ( )f  ean.  It  ini  hides  a 
total  of  20.90(1  a(  res   However,  when  the 
acreage  below  200  feet  in  elevation  and 
above  1.000  lect  iii  elevation  is 
Mihtra(  ted.  the  total  a(  reage  in(;luded  in 
tfie  propiised  .\meru  an  viticultural  area 
is  8,500  n(  res    The  petitioner  decided  to 
use  siul  and  i-levatioii  and.  to  a  h^ssor 
extent,  climate,  as  the  primarv  factors  in 
defining  the  boundaries  of  the  proposed 
Eirea.  At  th>^  time  of  this  proposal,  26 


known  vineyards  exist  in  the  proposed 
American  viticultural  area,  with 
approximately  650  acres  planted  to 
grapes,  with  more  added  each  year. 

The  petitioner's  proposal  is  unusual 
in  that  the  proposed  boundaries 
encompass  land  that  will  not  be  part  of 
the  proposed  viticultural  area.  Land 
below  200  feet  and  above  1,000  feet  will 
be  excluded  due  to  soil  and  climate 
differences  with  land  between  those 
elevations.  A  precedent  does  exist  for 
such  a  viticultural  area.  Within  the 
boundaries  of  the  Mendocino  Ridge 
viticultural  area,  only  land  at  or  above 
the  1200-foot  elevation  is  included  in 
the  viticultural  area  (See  27  CFR  9.158 
and  T.D.  ATF-392  at  62  FR  55512, 
October  27,1997).  However,  because  of 
the  unusual  nature  of  such  boundaries, 
TTB  is  particularly  interested  in  public 
comments  on  the  proposed  Yamhill- 
Charlton  District  boundaries. 
Specifically,  does  the  evidence 
regarding  elevation  support  the 
exclusion  of  some  of  the  land  lying 
within  the  proposed  area's  outer 
boundaries? 

Xamp  Evidence 

The  petitioner  indicates  the  area  is 
locally  known  as  the  Yamhill-Carlton 
District.  The  cities  of  Yamhill  and 
Carlton,  Oregon,  are  3  miles  apart,  lie  at 
the  center  of  the  proposed  viticultural 
area,  and  have  had  strong  ties 
throughout  their  histories.  Both  were 
incorporated  over  100  years  ago  and 
have  existed  as  separate  cities  since  that 
time.  The  hyphenated  expression  of  the 
cities'  names  has  been  used  since  1853 
with  the  establishment  of  the  Yamhill- 
Carlton  Pioneer  Cemetery.  Also,  the 
Yamhill-Carlton  Union  High  School  has 
existed  since  the  two  high  schools 
merged  in  1955  and  currently  operates 
under  supervision  of  the  Yamhill- 
C'arlton  School  District,  which  was 
formed  in  1996.  Further  evidence  of  the 
ties  between  the  two  communities  was 
a  shared  newspaper,  the  "Carlton- 
Yamhill  Review."  The  cities  of  Yamhill 
and  Carlton,  as  well  as  the  Yamhill- 
Carlton  Pioneer  Cemetery,  are  found 
witliin  the  boundaries  of  the  USGS 
Carlton  Quadrangle,  7.5  minute  series, 
topographic  map. 

Bounrian'  Evidence 

The  petitioner  submitted  evidence 
that  is  based  primarily  on  soil  and 
elevation,  and  to  a  lesser  extent,  climate, 
as  factors  in  defining  the  boundaries  of 
the  proposed  area,  as  well  as  historical 
information  relating  to  viticultural 
activitv.  The  petitioner  describes  the 
proposed  Yamhill-Carlton  District  as  a 
south-facing  bowl  containing  a  series  of 
horseshoe-shaped,  eroded  hills. 
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comprised  of  sedimentary  parent 
material. 

The  western  boimdary  of  the 
proposed  area  is  based  on  the  change  of 
the  sedimentary  soils  from  the  volcanic 
soils  of  the  coastal  range  of  hills.  The 
higher  elevations  of  the  coastal  hills  to 
the  west,  generally  ranging  from  1,000- 
2,000  feet,  are  much  cooler  than  the 
proposed  area  and  have  proven 
unsuitable  for  the  production  of  vinifera 
varietals.  At  the  southwestern  boundary, 
the  almost  piuely  sedimentary  parent 
material  of  the  proposed  Yamhill- 
Carlton  District  changes  to  a  mix  of 
basalt,  slate,  and  sedimentary  material. 
The  southern  boundary  transitions  to 
valley  floor  that  contains  deep  soil 
comprised  of  Willamette  silts.  The  frost- 
prone  nature  of  this  lower  elevation 
area,  combined  with  its  high 
permeability  and  fertility,  make  it 
unsuitable  for  production  of  quality 
vinifera  grape  varieties.  Abbey  and 
Kuehne  Roads  serve  as  the  eastern 
border  of  the  proposed  area  and  mark 
the  change  of  sedimentary  parent 
material  to  volcanic  soil  of  the  Red  Hills 
of  Dundee,  as  well  as  highlight  a  natural 
drainage  between  the  two  areas. 

Millican  Creek  drains  along  this 
boundary,  flowing  from  north  to  south 
and  eventually  joining  the  Yamhill 
River  near  the  town  of  Lafayette.  The 
Chehalem  Creek  estuary  is  a  vast 
drainage  area  that  separates  the 
proposed  Yamhill-Carlton  District  from 
the  Ribbon  Ridge  area  (a  spm-  of  the 
Chehalem  Mountains)  to  the  east.  While 
the  two  areas  are  both  based  on 
sedimentary  material,  the  proposed 
Yamhill-Carlton  District  sedimentary 
soil  is  generally  coarser  in  texture  and 
subject  to  more  faulting,  uplifts,  and 
erosion  than  the  soils  of  Ribbon  Ridge. 

The  Wapato  Lake  Bed  serves  as  a 
large,  low  drainage  area  on  the 
northeastern  boundary  of  the  proposed 
Yamhill-Carlton  District,  separating  it 
from  the  Chehalem  Mountains.  The 
soils  of  these  two  areas  are  vastly 
different  in  that  the  proposed  Yamhill- 
Carlton  District  is  highly  eroded 
sedimentary  parent  material  while  the 
Chehalem  Mouintains,  which  lie  across 
the  Wapato  Lake  Bed,  are  formed  from 
wind-blown  mixed  material  and 
overlying  basalt.  Finally,  the  northern 
border  of  the  proposed  area  coincides 
with  the  vast  low  areas  of  Patton  Valley 
with  predominately  wind-blown  soil. 

Regarding  historical  evidence,  two 
vineyards  can  lay  claim  to  being  first 
planted  in  the  proposed  Yamhill- 
Carlton  viticultural  area.  In  1974,  Roy 
and  Betty  Wahle  planted  8  acres  of 
vinifera  grapes  comprised  of  Pinot  Noir, 
Chardonnay,  Riesling,  and 
Gewurztraminer.  That  same  year,  Pat 


and  Joe  Campbell  planted  Elk  Cove 
Vineyards,  em  8-acre  plot  comprised  of 
Pinot  Noir  and  Chardonnay.  The  next 
significant  era  of  planting  occiured 
between  1989  and  1992.  Doe  Ridge 
Vineyard,  McCrone  Vineyard.  Shea 
Vineyard,  Stag  Hollow  Vineyard,  and 
Willakenzie  Estate  combined  to  plant  a 
total  of  183  acres  during  this  period. 

The  first  commercial  wine  from  the 
proposed  Yamhill-Carlton  area  was  the 
1977  Elk  Cove  Estate  Pinot  Noir.  As  of 
the  date  of  this  petition,  10  commercial 
wineries  operate  within  the  boundaries 
of  the  proposed  area. 

Growing  Conditions 

Distinctive  Geographic  Features 

The  petitioner  describes  the  proposed 
Yamhill-Carlton  District  viticultural 
area  as  a  south-facing  bowl  consisting  of 
a  horseshoe-shaped  series  of  highly 
eroded  hills  comprised  of  sedimentary 
parent  material  bordered  by  a  high- 
elevation  coastal  range  to  the  west,  a 
cooler  maritime-influenced  area  to  the 
south,  and  natiu'al  lowland  drainage 
areas  to  the  east  and  north.  The  soils 
contained  in  the  proposed  Yamhill- 
Carlton  District  differ  from  those  in 
surrounding  areas  either  by  basic  rock 
or  age  of  the  parent  material. 

Soil 

The  petitioner  states  that  the  most 
significant  feature  that  separates  the 
proposed  Yamhill-Carlton  District  from 
nearby  grape-growing  regions  is  the 
predominance  of  ancient  sedimentar\' 
soils.  He  believes  these  soils  impart 
distinct  and  unique  characteristics  to 
the  fruit  they  grow.  Wines  made  from 
grapes  grown  in  these  sedimentary  soils 
often  contain  distinct  aromatic  flavors 
{coffee,  cocoa,  anis,  cedar,  tobacco)  not 
found  in  wines  made  from  the  same 
variety  of  fruit  grown  in  different  soils. 
Also  the  wines  made  from  graces  grown 
in  these  sedimentary  soils  are 
consistently  lower  in  acidity  than  wines 
made  from  grapes  grown  in  basaltic  or 
wind-blown  soils. 

According  to  "The  Roadside  Geology 
of  Oregon"  (David  Alt  and  Donald  W. 
Hyndman),  the  soils  of  the  proposed 
Yamhill-Carlton  District,  formed  in  the 
Eocene  era,  were  derived  from  marine 
sediments  and  ocean  floor  volcanic 
basalt  that  have  a  high  water-holding 
capacity  with  moderate  to  high  erosion 
levels.  A  map  prepared  by  Alan 
Campbell  of  NW  Vineyards  on  the 
vineyard  soils  of  Yamhill  Coimty  shows 
that  the  western  hills  of  the  proposed 
Yamhill-Carlton  District  are  comprised 
of  two  soils  groups,  Willakenzie  on  the 
lower  elevation  slopes  and  Peavine  on 
the  upper  slopes.  Peavine  soils 


dominate  the  northern  section  of  the 
proposed  viticultural  area,  while  the 
eastern  slopes  are  comprised  of 
Wellsdale  and  Willakenzie  soil  series. 
The  petitioner  states  that  the 
sedimentary  soils  of  the  proposed 
Yamhill-Carlton  District  are  millions  of 
years  older  than  the  soils  in  the 
surrounding  areas. 

By  contrast,  the  petitioner  states  that 
the  Eola  Hills  (south  of  the  proposed 
Yamhill-Carlton  District),  Chehalem 
Mountains  (north  and  east  of  the 
proposed  Yamhill-Carlton  District),  and 
Red  Hills  (southeast  of  the  proposed 
Yamhill-Carlton  District)  are  dominated 
by  volcanic-based  soils  formed  in  the 
Miocene  Era.  The  Eola  Hills  area  has 
predominately  basalt  soil  series  (Neika. 
Gelderman,  Ritner)  that  are         ^ 
characterized  by  their  low  water 
capacity,  slow  permeability,  and 
moderate  erosion  level.  The  Chehalem 
Moimtains  have  a  combination  of 
Columbia  River  basalt,  ocean 
sedimentation,  and  wind-blown  loess 
derivation  soil  types.  The  Red  Hills 
contain  soil  mainly  derived  from 
Columbia  River  basalt  lavas  (largely 
based  on  the  Jory  series),  which  are 
moderately  fertile  and  well  drained, 
with  slight  to  moderate  erosion  levels. 

The  petition  documentation  also 
states  the  Ribbon  Ridge  area,  which  is 
immediately  east  of  the  proposed 
district,  also  contains  primarily 
sedimentary  soils.  However,  these  were 
formed  in  the  Oligocene  Era  and  are 
younger,  finer,  and  more  uniform  than 
the  sedimentary  soils  of  the  proposed 
Yamhill-Carlton  District. 

Elevation 

The  petitioner  defines  the  proposed 
Yamhill-Carlton  District  viticultural 
area  as  lands,  within  the  proposed 
boundaries,  that  are  at  or  above  200  feet 
in  elevation  and  at  or  below  1,000  feet 
in  elevation.  The  petitioner  justifies  the 
bracketed  elevation  with  the  following 
information.  The  floor  of  the  proposed 
region  is  comprised  of  fine-grained  soils 
deposited  as  a  result  of  the  Missoula 
floods,  which  occurred  12,000  years 
ago.  These  soils,  identified  as 
Willamette  silts,  occur  at  elevations 
below  200  feet  and  have  greater  depth, 
fertility,  and  water-holding  capacity 
than  soils  of  the  proposed  viticultural 
area.  The  fertility  and  water-holding 
capacity  of  these  low  soils  extends  the 
vegetative  period  of  the  vine  and  delays 
the  ripening  of  vines  planted  in  this 
area.  Further,  low  elevation  areas  are 
also  prone  to  frost.  Conversely,  areas 
within  the  proposed  area  with 
elevations  greater  than  1 ,000  feet  are 
significantly  cooler  and  lack  necessary 
heat  units  required  to  properly  ripen 
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wine  grapes.  For  these  reasons,  the 
proposed  Yamhill-C-arlton  District 
viticultural  area  is  limite(i  to  lands  at  or 
above  200  feet  in  elevation  diid  below 
1 .000  feet  in  elevation. 

('liniate 

The  climate  nf  the  proposed  Yamhill- 
Carlton  District  viticultural  area  is 
distinct  from  the  surrounding  areas  in  a 
number  of  wavs  The  ar^•a  is  bordered 
on  the  west  bv  the  Coast  Mountain-^, 
which  have  far  fewer  dei;ree-davs  (at  50 
F)  and  are  '.insuitablf  for  production  of 
vinifera  varietals   .Xi  (  ordintj  to  data 
obtained  from  thf  ()r^'l^on  Climatf 
,Ser\ice.  average  rainfall  tor  thf- 
proposed  Yamhill-Carlton  District  is  42 
inches  while  the  ('oast  Range  receives 
betwt'fii  HO  and  1 10  mc  hes  per  year 
Further  the  proposeii  YamhiU-Carlton 
District  averages  18  1  davs  with 
temperatures  abovf'  40    F   whilf  th*' 
Coast  Range  has  _'  dri\> 

The  p^'tltlon^'r  d\>"  ^ubnuftt'd 
evidence  that  tht-  areas  immediatelv 
south  of  the  proposed  Yanihill-Carlton 
area  art'  influeno-d  bv  thf  c  ooling  effei  t 
of  weather  svstem^  tlowing  east  from 
the  Pacific  Ocean  through  the  Van 
Duzer  Corridor,  a  mountain  gap  in  tti.' 
Coast  Range  The  i  (irridor  funnels 
cooling,  marine.  summ^T  br>^ezes  inland 
toward  Salem,  which  substantiallv 
lowers  the  average  temperature 
achieved  during  the  growing  season 

HowPM'r.  the  petitioner  contf!nds  this 
effet:t  quicklv  modf  rates  as  vou  move 
north  through  the  proposed  Yamhill 
Cdillon  District  from  the  \'an  Du/.tT 
Corridor  entrv  into  th^-  WiUamfttf 
Valh'v  near  Dallas.  Oregon   For 
example,  th^'  petitioner  submitted 
evidenc  e  from  the  Oregon  Climate 
Servic:e  which  demonstrated  that  thf  U) 
year  average  rainfall  for  Dalla.s.  (Jrcgon 
(south  of  thf  proposfd  ^amhill-Carlttm 
District)  was  4M  I  iiv  tu'-  i  oniparcd  to  42 
in{  hes  for  tfie  propo-^t-ii  ;  iti(  ultural 
area.  Further,  thf  ( )r*'giiii  ( 'limate 
Service  data  on  av^•r^li^^'  tfinperatures 
shows  that  Dallas,  Or.-gun  has  .51  fewer 
degree-davs  than  McMinnville,  (Jregon 
[which  is  at  the  southern  liorder  of  the 
proposed  YamhiU-Carlton  District)  and 
186  ffWf-r  degr€>e-davs  than  Forest 
Cirove,  Oregon  (whit  h  lies^  miles  north 
of  the  proposed  vitii  ultural  area). 

The  Patton  Vallev.  a  vast  low  area  just 
north  of  the  proposed  Yamhill-Ciarlton 
Distrii  t.  has  an  annual  rainfall  average 
difference  of  slightlv  more  than  2  inches 
when  compared  with  the  proposed 
viticultural  area   Howf\'<r,  thf  .JO-var 
average  temperature  data  from  the 
Oreg(m  Climate  Service  shows  the  area 
north  of  Patton  Vallev  to  have  1,'55  more 
degree-davs  than  th*'  proposed  Yanihill- 
Carltnn  District 


Boundary  Description 

See  the  narrative  boundary' 
description  of  the  petitioned  viticultural 
arfa  in  the  proposed  regulation 
publistied  at  the  end  of  this  notice. 

Maps 

The  (x'titioiier  provided  the  rejquired 
ni.tps.  ,ind  wi-  list  them  in  the  proposed 

rt'gulatinii 

Public:  Participation 
Comments  Suui^ht 

We  request  (  omments  from  anyone 
mtert'sted   Please  su[i[)or1  vour 
(  omnu'iits  with  spt-cifii  information 
about  the  proposed  area's  name 
growing  conditions,  or  bcuindaries.  All 
fommt-nts  must  include  this  notice 
number  and  vour  name  and  mailing 
address  Thev  must  be  legible  and 
written  in  language  acceptable  for 
puhlii   disc  Insure 

.Mthnugh  Wf  do  not  acknowlecige 
ffc  >'i[)t,  Wf  will  (  (insider  your 
t  ommt'iits  if  we  rt'c cive  them  on  or 
fiffon-  the  closing  date.  We  will 
I  onsiiit-r  comments  received  after  the 
cdosing  date  if  we  can.  We  regard  all 
comments  as  originals. 

(lonfidenUtihtx 

We  do  not  rec  ogui/.e  anv  submitted 
material  as  confidential.  .Ml  comments 
are  part  of  the  public  record  and  subject 
to  discdosure  Do  not  enclose  in  \our 
comments  anv  material  you  consider 
confictc'iiti.il  nr  inappropriate  for  public 
disclosure. 

Submitting  Commt^nts 

You  may  submit  i  imiments  in  am  oi 
four  ways. 

•  Bv  mail  You  iii.u  send  written 

c  (unineiits  to  TTB  at  the  address  listed 
ill  the  ADDRESSES  sec  tion. 

•  Bv  tiK  >^unilf  \'ou  mav  submit 
comments  bv  facsimile  transmission  to 
202-927-8525.  Faxed  comments  must  — 
(1)  Be  on  8  5-  bv  1  1-inch  jiaper; 
(2)C.ont,iin  .1  legible,  written  signature, 

and 
CO  f^e  iwi'  or  less  pages  long.  This 
limitation  assures  electronic  access  to 
our  eijuipment   We  will  not  ac:cept 
faxed  (  ommeiits  that  exc  (>e(i  five 
pages. 

•  Pv  f-iUiul  You  mav  e-mail 
comments  to  !i[>nvi'tth  i^nv.  Comments 
transmitted  b\  eltMtronu:  mail  must  — 

(1)  Contain  vour  e-mail  .iddress: 

(2)  Reference  this  untu  »■  number  on  the 
subjec  t  line,  and 

(,?)  Be  legible  vv  lien  printed  on  8.,5-by 
1  1  nil  h  paper 

•  B\  online  form.  We  provide  a 

I  nninient  form  with  the  online  c;op\  oi 
this  notice  on  our  Web  site  at  http:// 


www.  ttb .  gov/alcoh  ol/ru  les/in  dex  .htm. 
Select  the  "Send  comments  via  email" 
link  under  this  notice  number. 

You  may  also  write  to  the 
Administrator  before  the  comment 
closing  date  to  ask  for  a  public  hearing. 
The  Aclministrator  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 

Public  Disclosure 

You  may  view  copies  of  this  notice, 
the  petition,  the  appropriate  maps,  and 
any  comments  received  by  appointment 
in  our  library  at  1310  G  Street  NW., 
Washington.  DC  20202.  You  may  also 
obtain  copies  at  20  cents  per  8.5-  x  11- 
inch  page.  Contact  our  librarian  at  the 
above  address  or  telephone  202-927- 
8210  to  schedule  an  appointment  or  to 
request  copies  of  comments. 

For  vour  c:onvenience,  we  will  post 
this  notice  and  the  comments  received 
on  the  TTB  Web  site.  We  may  omit 
voluminous  attachments  or  material  that 
we  c:onsider  unsuitable  for  posting.  In 
all  cases,  the  full  comment  will  be 
available  in  our  library.  To  access  the 
online  c:opv  of  this  notice,  visit  http:// 
wv,-w.tth.gnv/(.ilcohol/rules/index.htm 
Select  the  "View  Comments"  link  under 
this  notice  number  to  view  the  posted 
comments. 

Regulatory  Analyses  and  Notices 

Paperwork  Reduction  Act 

We  propose  no  requirement  to  collect 
information.  Therefore,  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995, 
44  II.S.C.  .3507,  and  its  implementing 
regulations,  5  CFR  part  1320,  do  not 
apply. 

Regulatory  Flexibility  Act 

We  certifv'  that  this  regulation,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  including 
small  businesses.  The  proposal  imposes 
no  new  reporting,  recordkeeping,  or 
other  administrative  requirements. 

The  establishment  of  viticultural  areas 
represents  neither  our  endorsement  nor 
approval  of  the  quality  of  wine  made 
from  grapcvs  grown  in  the  designated 
areas.  Rather,  this  system  allows  us  to 
identifv  areas  distinct  from  one  another. 
In  turn,  identifying  viticultural  areas 
lets  wineries  describe  more  accurately 
the  origin  of  their  wines  to  consumers 
and  helps  consumers  identify  the  wines 
thev  purchase.  Thus,  any  benefit 
derived  from  using  a  viticultural  area 
name  results  from  a  proprietor's  efforts 
and  consumer  acceptance  of  wines  from 
that  area.  Therefore,  no  regulator^' 
flexibility  analysis  is  required. 
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Executive  Order  12866 

This  proposed  Aile  is  not  a 
"significant  regulatory  action"  as 
defined  by  Executive  Order  12866. 
Therefore,  no  regulatory  assessment  is 
required. 

Drafting  Information 

iBemard  J.  Kipp  of  the  Regiilations  and 
Procedures  Division  drafted  this  notice. 

List  of  Subjects  in  27  CFR  Part  9 

Wine. 

Authority  and  Issuance 

For  the  reasons  discussed  in  the 
preamble,  we  propose  to  amend  title  27, 
chapter  1,  part  9,  Code  of  Federal 
Regulations,  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

1 .  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

2.  Amend  subpart  C  by  adding  §  9._  to 
read  as  follows: 

Subpart  C — Approved  American 
Viticultural  Areas 


§9.       Yamhlll^:artton  District 

(a)  Name.  The  name  of  the  viticultm"al 
area  described  in  this  section  is 
"Yamhill-Carlton  District". 

fb)  Approved  Maps.  The  appropriate 
maps  for  determining  the  boundary  of 
the  Yamhill-Carlton  District  viticultiu^l 
area  are  eight  1:24,000  scale.  United 
States  Geological  Survey,  7.5  Minute 
Series,  topographic  maps.  They  are 
titled: 

(1)  Gaston  Quadrangle.  Oregon,  1956, 
revised  1993; 

(2)  Turner  Creek  Quadrangle,  Oregon, 
1979; 

(3)  Fairdale  Quadrangle,  Oregon — 
Yamhill  Co.,  1979; 

(4)  Muddy  Valley  Quadrangle,  Oregon — 
Yamhill  Co.,  1979,  revised  1992; 

(5]  McMinnville  Quadrangle,  Oregon — 
Yamhill  Co,  1957,  revised  1992; 

(6)  Carlton  Quadrangle,  Oregon — 
Yamhill  Co.,  1957,  revised  1992; 

(7)  Dundee  Quadrangle,  Oregon,  1956, 
revised  1993;  and 

(8)  Laurel  wood  Quadrangle,  Oregon, 
1956,  revised  1992. 

(c)  Boundary.  The  Yamhill-Carlton 
District  viticultural  area,  which  is 
limited  to  lands  at  or  above  200  feet 
in  elevation  and  below  1 ,000  feet  in 
elevation,  is  located  entirely  in 
Yamhill  and  Washington  Counties, 
Oregon,  and  also  falls  within  the 
approved  boiuidaries  of  the 


Willamette  Valley  viticultural  area  in 
northwest  Oregon. 

(1)  The  point  of  begiiuiing  is  the 
intersection  of  State  highway  47  and 
Gaston  Road,  which  lies  within  the 
Gaston  Quadrangle.  From  the  point  of 
beginning: 

(2)  Follow  Gaston  Road  in  a  westerly 
direction  approximately  0.10  mile  to  the 
intersection  with  the  200-foot  elevation 
line; 

(3)  Follow  the  200-foot  elevation  line 
in  a  westerly  direction  approximately 
1.86  miles  to  a  point  at  which  the  200- 
foot  elevation  line  crosses  South  Road 
for  the  fourth  and  final  time; 

(4)  Follow  South  Road  in  a  generally 
westerly  direction  approximately  1.90 
miles  to  its  second  intersection  with  the 
Washington  County/Yamhill  County 
line.  This  point  is  250  feet  southeast  of 
the  first  intersection  of  South  and  Mt. 
Richmond  Roads; 

(5)  Follow  the  Washington  County/ 
Yamhill  County  line  in  a  westerly 
direction  approximately  2.12  miles  to 
the  western  boundary  of  the  Gaston 
Quadrangle/eastern  boundary  of  the 
Turner  Creek  Quadrangle; 

(6)  From  the  eastern  boundary  of  the 
Turner  Creek  Quadrangle,  follow  the 
Washington  County/Yamhill  County 
line  in  a  westerly  direction 
approximately  1.6  miles  to  the 
intersection  of  the  County  line  and  the 
1,000- foot  elevation  line; 

(7)  Follow  the  1,000-foot  elevation 
line  in  a  generally  southeasterly,  then 
generally  westerly  direction 
approximately  4.25  miles  to  the  • 
intersection  of  the  1,000-foot  line  and 
the  Universal  Transverse  Mercator 
(UTM)  line  4-77-OOOmE. 

(8)  Follow  the  UTM  line  4-77-OOOmE 
due  south  approximately  2.98  miles  to 
the  intersection  of  the  LTTM  line  4-77- 
OOOmE  and  the  southern  boundary  of 
the  Turner  Creek  Quadrangle/northern 
boundary  of  the  Fairdale  Quadrangle; 

(9)  Follow  UTM  line  4-77-OOGmE  due 
south  from  the  northern  boundary'  of  the 
Fairdale  Quadrangle  approximately  8.62 
miles  to  the  southern  boundary  of  the 
Fairdale  Quadrangle/northern  boundary' 
of  the  Muddv  Valley  Quadrangle; 

(10)  Follow  UTM"line  4-77-OOOmE 
due  south  frojn  the  northern  boundary 
of  the  Muddy  Valley  Quadrangle 
approximately  1.51  miles  to  the 
intersection  of  UTM  line  4-77-OOOmE 
and  Baker  Creek  Road; 

(11)  Follow  Baker  Creek  Road  in  a 
generally  easterly  direction 
approximately  0.76  miles  to  the 
intersection  of  Baker  Creek  Road  and 
the  200-foot  elevation  line: 

(12)  Follow  the  200-foot  elevation  line 
until  it  intersects  the  eastern  boundary 
of  the  Muddy  Valley  Quadrangle/ 


western  boundary  of  the  McMinnville 
Quadrangle; 

(13)  From  the  western  boundary  of  the 
McMinnville  Quadrangle  continue  to 
follow  the  same  200-foot  elevation  line 
in  an  easterly/northtasterly  direction 
approximately  3.03  miles  to  the 
intersection  of  the  200-foot  elevation 
line  and  northern  boundary  of  the 
McMiimville  Quadrangle/southern 
boundary  of  the  Carlton  Quadrangle; 

(14)  From  the  southern  boundar\'  of 
the  Carlton  Quadrangle,  continue  to 
follow  the  same  200-foot  line  in  a 
generally  northwesterly  direction 
approximately  6.2  miles  to  the 
intersection  of  the  200-foot  elevation 
line  and  the  western  boundary'  of  the 
Carlton  Quadrangle/eastern  boundar\'  of 
the  Fairdale  Quadrangle; 

(15)  From  the  eastern  boundary'  of  the 
Fairdale  Quadrangle,  continue  to  follow 
the  same  200-foot  elevation  line  in  a 
generally  westerly  direction 
approximately  3.3  miles  to  the 
intersection  of  the  200-foot  elevation 
line  and  the  UTM  line  4-77-OOOmE; 

(16)  Follow  UTM  line  44-77-OOOmE 
due  north  approximately  0.13  miles  to 
the  intersection  of  the  UTM  line  4-77- 
OOOmE  and  the  same  200-foot  elevation 
line; 

(17)  Follow  the  same  200-foot 
elevation  line  in  a  generally  easterly 
direction  on  the  north  side  of  Panther 
Creek  drainage  approximately  5.04 
miles  to  the  intersection  of  the  200-foot 
line  and  the  eastern  boundary  of  the 
Fairdale  Quadrangle/western  boundary 
of  the  Carlton  Quadrangle; 

(18)  Follow  the  same  200-foot 
elevation  line  in  a  generally  easterly, 
then  generally  northerly  direction 
approximately  21.61  miles  to  the  upper 
northwest  corner  of  the  Carlton 
Quadrangle  where  the  200-foot 
elevation  line  intersects  the  western 
boundary  of  the  Carlton  Quadrangle/ 
eastern  boundan,'  of  the  Fairdale 
Quadrangle; 

(19)  From  the  eastern  boundary  of  the 
Fairdale  Quadrangle,  continue  to  follow 
the  same  200-foot  elevation  line  in  a 
generally  northwesterly,  then  easterly 
direction  for  approximately  0.23  miles 
to  the  intersection  of  the  200-foot 
elevation  line  and  the  eastern  boundary 
of  the  Fairdale  Quadrangle/western 
boundary  of  the  Carlton  Quadrangle; 

(20)  From  the  western  boundary  of  the 
Carlton  Quadrangle,  continue  to  follow 
the  same  200-foot  elevation  line  in  a 
generally  easterly,  then  circular  path 
approximately  0.45  miles  back  to  the 
western  boundary  of  the  Carlton 
Quadrangle/eastern  boundary  of  the 
Fairdale  Quadrangle; 

(21)  From  the  eastern  boundary  of  the 
Fairdale  Quadrangle,  continue  to  follow 
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the  same  200-foot  elevation  line  in  a 

generally  westerly  direction  south  nf  thf- 
North  Yamhill  Riv>'r  and  then  in  a 
generally  easterly  direction  north  of  the 
North  Yamhill  Riyt-r  approximately  1  ()4 
miles  to  the  intersection  of  the  200-ioot 
eleyatioii  line  and  the  eastern  boundar\ 
of  the  Fairdale  Quadrani^le,  wrstt-rn 
boundary  of  the  Carlton  Quadraiiglf. 

(22)  From  the  western  boundary-  of  the 
Carlton  Quadrangle.  (  ontinue  to  follow 
the  same  20()-foot  i-l.-vation  line  in  a 
generally  southeasterly  dire(  tion 
appro.ximately  .19. 2h  miles  to  the 
interse<;tion  of  the  200-foot  elevation 
line  and  the  eastern  boundary  of  thf 
Carlton  Quadrangle  wt'stern  boundarN 
of  the  Dundee  Quadrangle. 

(2:.il  From  the  western  boundary  of  the 
Dundet'  Quadrangle,  continue  to  follow 
the  same  200-foot  elevation  line  in  a 
generally  southeasterly,  then 
southwesterly  direction  approximately 
1  1  miles  to  the  interso(  tinn  nf  thf  200- 
foot  elevation  line  and  thf'  wfstfrn 
boundan  of  the  Dundee  Quadrangle/ 
eastern  boundary  of  the  ("arlton 
Quadrangle'. 

(24)  From  the  f'a>tern  boundary  of  th>^ 
Carlton  Quadrangle,  (.ontinue  to  follow 
the  same  200-foot  line  in  a  generally 
siuitherlv  direction  approximately  2  '■>'■> 
iniU's  to  the  intersection  of  th»'  2()0-foot 
line  and  the  eastern  boundary  of  the 
C'arlton  Quadrangle  western  boundary 
of  the  Dundee  Quadrangle. 

(25)  From  the  western  boundary  of  the 
Dundee  Quadrangle,  continue  to  follow 
the  same  200-foot  elevation  line  in  a 
generally  northeasterly  direction 
approximate[\  i.ti.^  rniles  to  the 
intersection  of  the  200-foot  elevation 
line  and  Abbey  Road: 

(2H)  Follow  .\bbey  Road  in  a  generally 
northerlv  direc  tion  approximately  1,7 
miles  to  the  intersectMn  of  .-\bbey  and 
Kuehne  Rt)ads; 

(27)  Follow  Kuehne  Road  m  a 
generally  northeasterh'.  then  northerl\ 
direction  approximateK  \.H'->  miles  to 
the  intersection  of  K-uehne  Road  and 
State  highway  240; 

(2H)  Follow  State  highway  240  in  an 
easterK'  direction  a[)proximately  (J.  19 
miles  to  the  intersection  of  State 
highway  240  and  the  200-foot  elevation 
line: 

(29)  Follow  the  2l)0-foot  elevation  line 
in  a  generally  northerly  direction  along 
the  west  side  of  the  Chehalem  Creek 
approximately  4.52  miles  to  the 
intersection  of  the  200-foot  elevation 
line  and  the  northern  boundary  of  the 
Dundee  Quadrangle;  southern  boundary 
of  the  Ixiurelwood  Quadrangle; 

(30)  From  the  southern  boundary  of 
the  Laurelwood  Quadrangle,  continue  to 
follow  the  same  200-foot  elevation  line 
in  a  short  loop,  approximately  0.42 


miles,  back  to  the  southern  boundary  of 
the  L.aurelwood  Quadrangle/northern 
boundary  of  the  Dundee  Quadrangle; 

(:n)  From  the  northern  boundary  of 
the  Dundee  Quadrangle,  continue  to 
follow  the  same  200-foot  elevation  line 
:n  a  generally  southerly,  then  northerly 
direction  approximately  0.57  miles  to 
the  intersei  tion  of  the  200-foot  elevation 
line  and  the  northern  boundary  of  the 
Dundee  Quadrangle/southern  boundary 
of  the  Laurelwood  Quadrangle; 

(32)  From  the  southern  boundary  of 
the  Laurelwood  Quadrangle,  continue  to 
follow  the  same  200  foot  elevation  line 
in  a  generally  northwesterly  direction 
approximately  3.5  miles  to  the 
intersectKm  of  the  200-foot  elevation 
line  and  the  western  boundary  of  the 
Laurelwood  Quadrangle/eastern 
boundary  of  the  Gaston  Quadrangle; 

(33)  From  the  eastern  boundary  of  the 
Caston  Quadr.iiigle,  c ontiniK!  to  follow 
the  same  200-foot  elevation  line  in  a 
generally  westerly,  then  northeasterly 
direction  .ipproximately  0.52  miles  to 
the  intersection  of  the  200-foot  elevation 
line  and  the  eastern  l)oundary  of  the 
Caston  Quadrangle/western  boundary  of 
the  Laurelwood  Quadrangle; 

(34)  From  the  western  bound.u-y  of  the 
Laurelwood  Quadrangle,  continue  to 
follow  the  same  200-foot  elevation  line 
m  a  generally  northerlv  direction 
approximately  0  Mb  miles  to  the 
intersection  of  the  200-fool  elevation 
line  <ind  the  western  boundary  of  the 
L.iurelwood  Quadrangle/ eastern 
howndarv  of  the  Caston  Quadrangle;  and 

I  \'i}  From  the  eastern  boundary  of  the 
Caston  Quadr<ing|e,  (  ontinue  to  follow 
the  -laiue  2()0-toMt  elevation  line  in  a 
generally  northwesterly  direction 
approxiin.itelv  4,5."i  miles  to  the 
interse(  tion  of  the  200-foot  elevation 
line  and  the  point  of  beginning. 

Mi;ii.Mi   .s.'i)t.'inf)fi  17.  200,). 
Arthur  |.  Libertucci. 
Administrator. 
'FR  Doi    n.i-25,?73  Filed  10-5-0,3;  8  4.5  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  30,  31,  33,  35  and  40 

[Docket  ID  No.  OA-2002-0001 ;  FRL-7569- 

7] 

RIN  2020-AA39 

Public  Hearings  on  Participation  by 
Disadvantaged  Business  Enterprises 
in  Procurement  under  Environmental 
Protection  Agency  Financial 
Assistance  Agreements 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  public  hearings. 

SUMMARY:  This  document  announces  the 
dates  and  locations  of  Tribal  public 
hearings  wherein  EPA  will  take 
comments  on  its  proposed  rule  for 
"Participation  by  Disadvantaged 
Business  Enterprises  in  Procurement 
under  Environmental  Protection  Agency 
Financial  Assistance  Agreements," 
published  on  |uly  24.  2003  at  68  FR 
43824.  These  Tribal  public  hearings  will 
be  held  during  the  180-day  public 
comment  period  for  the  proposed  rule, 
which  ends  on  January  20,  2004,  EPA 
will  publish  information  concerning 
additional  public  hearings  and  Tribal 
public  hearings  during  the  comment 
period  when  that  information  becomes 
available, 

DATES:  See  SUPPLEMENTARY 
INFORMATION  for  hearing  dates. 
ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  for  addresses. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Gordon,  Attorney  Advisor,  at  (202) 
564-5951,  Kimberly  Patrick,  Attorney 
.Advisor,  at  (202)  564-5386,  or  David 
Sutton,  Deputy  Director  at  (202)  564- 
4444,  Ciffice  of  Small  and  Disadvantaged 
Business  Utilization.  U.S. 
Envirtrnmental  Protection  Agency,  Mail 
Code  1230A.  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460. 
SUPPLEMENTARY  INFORMATION:  EPA 
published  its  proposed  rule  for 
Participation  bv  Disadvantaged  Business 
Enterprises  in  Procurement  under 
Environmental  Protection  Agency  (EPA) 
Financial  Assistance  Agreements  on 
July  24,  2003  at  68  FR  43824.  EPA  has 
established  an  official  public  docket  for 
this  action  under  Docket  ID  No.  OA- 
2002-0001.  The  proposed  rule  and 
supporting  materials  are  available  for 
public  viewing  at  the  Office  of 
Environmental  Information  Docket  in 
the  EPA  Docket  Center  (EPA/DC).  EPA 
West,  Room  B102,  1301  Constitution 
Ave.,  NW..  Washington,  DC.  The  EPA 
Docket  Center  Public  Reading  Room  is 
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open  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  niunber  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Office  of 
Environmental  Information  is  (202) 
566-1752.  An  electronic  version  of  the 
public  docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
systems,  EPA  Dockets.  You  may  use 
EPA  Dockets  at  http://www.epa.gov/ 
edocket  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  official  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search,"  and  then  key  in  docket 
identification  number  OA-2002-0001. 
You  may  access  this  Federal  Register 
document  electronically  through  the 
EPA  Internet  under  the  "Federal 
Register"  listings  at  http://www.epa.gov/ 
fedrgstr. 

Dates:  The  Tribal  public  hearings 
addressed  by  this  Federal  Register 
Proposal  are  scheduled  as  follows: 

1.  October  8,  2003,  10:30  a.m.  to  3 
p.m.,  Worley,  Idaho. 

2.  October  16,  2003,  3  p.m.  to  5  p.m., 
Albuquerque,  New  Mexico. 

3.  November  18,  2003,  9  a.m.  to  12 
p.m.,  East  Syracuse,  New  York. 

4.  December  9,  2003,  9  a.m.  to  5  p.m., 
Atlanta,  Georgia. 

5.  January  14,  2004,  9  a.m.  to  5  p.m., 
Chicago,  Illinois. 

Addresses:  The  Tribal  public  hearings 
will  be  held  at  the  following  locations: 

1.  EPA  Region  X  Tribal  Leader's 
Summit,  Coeur  d'Alene  Casino  Resort 
Hotel,  27068  South  Highway  95, 
Worley,  Idaho  83876. 

2.  EPA  Region  VI  Tribal 
Environmental  Sununit,  Albuquerque 
Marriott  Hotel,  2101  Louisiana 
Boulevard,  NE.,  Albuquerque,  New 
Mexico  87110. 

3.  EPA  Region  II  Indian  Nation 
Leaders  Meeting,  Embassy  Suites  Hotel 
Syracuse,  6646  Old  Collamer  Road,  East 
Syracuse,  New  York  13057. 

4.  Sam  Nuim  Atlanta  Federal  Center, 
61  Forsyth  Street,  Atlanta,  Georgia 
30303. 

5.  Metcalfe  Federal  Building.  Room 
331,  77  West  Jackson  Boulevard, 
Chicago,  lUinois  60604. 

Dated:  October  2,  2003. 
Thomas  J.  Gibson, 

Chief  of  Staff. 

[FR  Doc.  03-25400  Filed  10-6-O3;  8:45  am] 

BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
[FRL-7566-7] 

Use  of  Alternative  Analytical  Test 
Methods  in  the  Reformulated  Gasoline, 
Anti-Dumping,  and  Tier  2  Gasoline 
Sulfur  Control  Programs 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  proposes  to  allow  the  use 
of  certain  alternative  analytical  test 
methods  for  measuring  sulfur  in 
gasoline  and  butane  under  the  Federal 
reformulated  gasoline  (RFG)  and  anti- 
dumping program  and  the  Federal 
gasoline  sulfur  control  program.  We  also 
propose  to  allow  refineries  to  use  any 
reasonable  test  method  designed  for 
measuring  the  sulfur  content  of  butane 
imtil  January  1,  2004.  After  that  date, 
either  the  designated  analytical  test 
method  or  an  allowed  alternative 
analytical  test  method  would  have  to  be 
used.  The  piu-pose  of  today's  proposal  is 
to  grant  temporary  flexibility  until  we 
issue  a  comprehensive  performance- 
based  analytical  test  methods  rule  and 
to  fulfill  the  terms  of  a  recent  settlement 
agreement  related  to  gasoline  sulfur  test 
methods. 

DATES:  Conunents  or  a  request  for  a 
public  hearing  must  be  received  by 
November  6,  2003. 

ADDRESSES:  For  mors  information  or  to 
request  a  public  hearing,  please  contact 
Anne  Pastorkovich,  Attorney/ Advisor, 
Transportation  &  Regional  Fi'ograms 
Division,  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW.  (6406J),  Washington,  DC  20460,  or 
by  e-mail  to  pastorkovich. anne- 
marie@epa.gov.  No  confidential 
business  information  (CBI)  should  be 
submitted  by  e-mail. 

EPA  has  established  a  public  docket 
for  this  proposed  rule  under  Docket  ID 
No.  OAR-2003-0050,  which  is  available 
for  public  viewing  at  the  Air  and 
Radiation  Docket  and  Information 
Center  (EPA/DC)  in  the  EPA  Docket 
Center,  EPA  West,  Room  B102,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 


566-1744,  and  the  telephone  number  for 
the  Air  and  Radiation  Docket  and 
Information  Center  is  (202)  566-1742. 
An  electronic  version  of  the  public 
docket  is  available  through  EPA  Dockets 
(EDOCKET)  at  http://wvi'Vi'.epa.gov/ 
edocket.  Use  EDOCKET  to  submit  or 
view  public  comments,  access  the  index 
listings  of  the  contents  of  the  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search,"  then  key  in  the  docket 
ID  number  identified  above. 

Any  comments  related  to  the 
proposed  rule  should  be  submitted  to 
EPA  within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  Submit  vour  comments  to 
EPA  online  using  EDOCKET  (our 
preferred  method)  or  by  mail  to  EPA 
Docket  Center.  Environmental 
Protection  Agency  (6102T),  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460. 

EPA's  policy  is  the  public  comments, 
whether  submitted  electronically  or  in 
paper  format,  will  be  made  available  for 
public  viewing  in  EDOCKET  as  EPA 
receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  CBI,  or  other 
information  whose  public  disclosure  is 
otherwise  restricted  by  statue,  is  not 
included  in  the  official  public  docket, 
and  will  not  be  available  for  public 
viewing  in  EDOCKET.  For  further 
information  about  the  electronic  docket, 
see  EPA's  Federal  Register  notice 
describing  the  electronic  docket  at  67 
FR  38102  (May  31,  2002),  or  go  to  http:/ 
/www.  epa  .gov/edocket. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  would  like  further  information 
about  this  proposed  rule  or  to  request  a 
hearing,  contact  Anne  Pastorkovich, 
Attorney/ Advisor,  Transportation  & 
Regional  Programs  Division,  (202)  564- 
8987  or  by  e-mail  at  pastorkovich. anne- 
marie@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Regulated  Entities 

Entities  potentially  regulated  by  the 
action  are  those  that  use  analytical  test 
methods  to  comply  with  the  RFG,  anti- 
dumping, and  gasoline  sulfur  control 
program.  Regulated  categories  and 
entities  include: 


Category 


NAICSs  SIC  Examples  of  potentially  regu- 

codes '  codes "  lated  parties 


Industry 


324110 


291 1  !  Petroleum  refiners. 
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Category 


Industry 


NAICSs  SIC  Examples  of  potentially  regu- 

codes  ^  codes "  lated  parties 


422710  5171     Gasoline  Marketers  and  Dis- 

tnbutors. 
422720  i  5172  !  


^Nortti  Amencan  Industry  Classification  System  (NAICS). 
"Standard  Industnal  Classification  (SIC)  system  code 


This  table  is  not  inti'ndfd  tn  be 
.-xhaustive.  hut  rather  provides  a  guidn 
tor  rt'aders  rcyardirii;  tnititit's  likr'lv  to  be 
regulated  b\  this  action   This  table  lists 
all  entities  that  we  are  now  aware  could 
potentially  be  regulated  h\  this  action 
nther  tvpes  of  entities  not  hsteii  in  thi-- 
table  could  also  be  regulated  bv  this 
action  To  determine  whether  your 
business  is  regulated  bv  this  action,  you 
>huuld  carefuUv  examine  the 
applicabiiitv  criteria  in  [lart  KO  ol  title 
40  of  the  C^ode  of  Federal  Regulations 
If  vou  have  any  questions  regarding  the 
applicability  ol  this  action  to  a 
particular  entitv.  c;onsult  the  person 
listed  in  the  preceding  section  of  this 
document. 

II.  Background  and  Summary  of 
Today's  Proposed  Rule 

Section  21  Ilk]  of  the  Clean  .\ir  Act 
(C;AA)  directs  EPA  to  establish 
standards  requiring  the  greatest 
reduction  in  emissions  of  oztjne  forming 
volatile  organic  compounds  (VCX^s)  and 
toxic  air  emissions  achievable  through 
the  reformulation  (jf  conventional 
gasoline,  considering  c;ost,  other  health 
and  environmental  factors  and  energy 
requirements  The  Act  requires  that  RFC. 
meet  certain  content  standards  for 
oxvgen.  benzene,  and  heavv  metals. 
RFC  must  be  used  in  certain  ozone 
nonattainment  areas,  c  ailed  "covered 
areas."  The  CAA  also  requires  EPA  to 
establish  anti-dumping  standards 
applicable  to  conventional  gasoline 
used  in  the  rest  of  the  country.  The 
Administrator  signed  the  final  RFC.  and 
anti-dumping  regulations  on  December 
15.  199.3.'  and  these  regulations  became 
effective  in  lanuary  1995. 

In  2000.  EPA  issued  regulations 
establishing  lower  sulfur  content 
requirements  for  all  gasoline  -  and 
establishing  stricter  tailpipe  emissions 
standards  for  all  passenger  vehicles, 
including  sport  ulilitv  vehicles  (SUVs). 
minivans,  vans  and  pick-up  trucks.  The 


'    Regulation  of  Kuels  and  Fuel  .\dditives: 
Standaids  for  Reformulated  and  Conventional 
C;asoUne— Final  Rule.     59  FR  "812  if-ebruarv  16. 
19941   See  40  C;FR  part  80  subparts  D.  E,  and  F 

-  "Control  of  .\ir  Pollution  From  New  Motor 
Vehicles  Tier  2  Motor  Vehides  Emissions 
Standards  and  Clasoline  Sulfur  Control 
Requirements— Final  Rule.'  65  FR  6698  (Februarv 
10,  20001   See  also  40  CFR  part  80  subpart  H  for 
regulations  applicable  to  gasoline  sulfur. 


gasoline  sullur  i  oiitrol  program  begins 
phasing-in  in  2004.  and.  in  general. 
refiners  must  meet  a  refinerv  average 
>iiltur  standard  of  .it)  p()m  beginning  in 
2005  and  a  per  gallon  cap  standard  oi 
80  ppm  beginning  in  2006  (with  the 
exception  of  challenged  refiners,  and 
ga>oline  Mild  in  (  ertain  western  st.ites 
sub)e(  t  to  geographii  phase-in). 

Under  the  RFC.,  antidumping  and 
gasoline  sulhir  program,  refiners, 
importers,  and  oxygenate  blenders  are 
required  to  test  RFl'.  and  i onveiitional 
gasoline  tor  t crtain  parameters, 
including  sulfur  levels,  aromatu. 
content,  benzene  i  ontent,  and  oxvgen 
content  Test  methods  for  determining 
these  parameters  are  specified  in  the 
regulation   For  the  sulfur  content  of 
gasoline,  40  CFR  H0.46(a)(l)  specifies 
Amerii  an  Sot  letv  for  Tt>sting  and 
Materials  (ASTM)  standard  method  D- 
2622-98.  entitled,  "Standard  Test 
Method  for  Sulfur  in  Pi'troleum 
Products  bv  Wavelength  Dispersive  X- 
Ray  Fluorescence  Spectrometry"  as  the 
designated  test  method.  In  addition,  the 
gasoline  sulfur  rulemaking  required  a 
test  method  for  determining  the  sulfur 
content  of  butane  blended  into 
gasoline — ASTM  standard  method  D 
3246-96.  entitled  "Standard  Test 
Method  for  Sulfur  in  Petroleum  Gas  by 
Oxidative  Microcoulometry," 

In  the  gasoline  sulfur  control 
rulemaking,  we  specifically  requested 
cimiments  on  the  designated  test 
method  We  also  requested  comments 
on  other  ASTM  methods.  After 
,:onsidering  ( omments  received  from 
the  regulated  industry  during  the 
gasoline  sulfur  rulemaking  process, 
including  manv  comments  supportive  of 
ASTM  D  2622-98  as  the  designated 
method,  we  decided  to  require  the  use 
of  ASTM  D  2622-98  for  measuring 
sulfur  content.  We  did  not  name  any 
alternative  analvtical  test  methods 
because  we  anticipated  that  a 
comprehensive  performance-based 
analytical  test  method  approach  rule 
would  be  issued  in  the  near  future.  A 
comprehensive  performance  based  test 
methods  approach  would  allow  anyone 
to  qualifv  additional  analytical  test 
methods  for  use  in  demonstrating 
compliance  with  program  requirements. 
We  now  know  that  a  comprehensive 
performanc:e  based  test  methods 


rulemaking  will  take  more  time  to 
complete  than  originally  anticipated. 
We  feel  that  permitting  specific  ASTM 
test  methods  to  be  used  as  alternative 
analvtical  test  methods  now  provides  a 
bridge  to  a  more  comprehensive 
performance  based  test  methods 
approach  in  the  future  and  grants 
refiners,  importers  and  blenders 
significant  flexibility  and  potential  cost 
savings  in  meeting  their  testing 
requirements 

As  discussed  in  a  May  16,  2003, 
Federal  Register  notice, '  Antek 
Instruments,  which  manufactures 
testing  equipment,  filed  a  petition 
challenging  the  final  gasoline  sulfur 
control  rule.  EPA  and  Antek  entered 
into  negotiations  and  reached  a 
proposed  settlement  agreement.  The 
proposed  settlement  agreement  outlined 
a  proposed  rule  which  would  identify 
ASTM  D  5453-00^'  as  an  alternative 
test  method  refiners  and  importers 
could  use  to  comply  with  the 
requirement  to  test  gasoline  for  sulfur 
content,  provided  the  test  result  is 
correlated  with  ASTM  D  2622-98.  In 
todav's  action.  EPA  is  proposing  to 
revise  its  regulations  to  include  such  a 
provision.  The  proposed  settlement 
agreement  was  available  for  comment 
until  lune  16.  2003.  No  adverse 
comments  were  received. 

For  the  reasons  discussed  above,  we 
are  proposing  to  revise  40  CFR  80.46(a) 
to  allow  the  use  of  ASTM  D  5453-00-'. 
entitled  "Standard  Test  Method  for 
Determination  of  Total  Sulfur  in  Light 
Hydrocarbons.  Motor  Fuels  and  Oils  by 
ultraviolet  Fluorescence,"  ASTM  D 
6428-99.  entitled  "Test  Method  for 
Total  Sulfur  in  Liquid  Aromatic 
Hydrocarbons  and  Their  Derivatives  by 
Oxidative  Combustion  and 
Electrochemical  Detection,"  and  ASTM 
D  3120-96  (Reapproved  2002)", 
entitled  "Standard  Test  Metliod  for 
Trace  Quantities  of  Sulfur  in  Light 
Petroleum  Hydrocarbons  by  Oxidative 
Microcoulometry.  '  Refiners  and 
importers  would  be  able  to  choose 
which  of  these  test  methods  best  fits 
their  needs  for  compliance 
measurements.  We  believe  that 


'  See  "Notice  of  Proposed  Settlement  Agreement; 
Request  for  Public  Comment."  68  FR  26604  (May 
16.  2003). 


K.'jaKA 
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permitting  the  use  of  these  test  methods 
is  desirable  from  the  standpoint  of 
permitting  regulated  parties  more 
flexibility.  A  refiner  or  importer  would 
be  able  to  determine  gasoline  sulfur 
content  using  ASTM  D  5453-00  «'  or 
any  of  the  specified  alternative 
analytical  test  methods  named  in  the 
rule,  provided  that  the  refiner  or 
importer  result  is  correlated  to  ASTM  D 
2622-98. 

In  order  to  "correlate"  a  test  result 
from  an  alternative  test  method  to  the 
designated  test  method,  a  laboratory 
would  have  to  develop  and  apply  a 
"correlation  equation"  to  the  alternative 
test  method  result.  Because  the 
"correlation  equation"  is  designed  to 
provide  a  prediction  of  the  designated 
test  method  result  from  the  use  of  an 
alternative  test  method,  the  "correlation 
equation"  eliminates  bias  between  the 
designated  test  method  and  the 
alternative  test  method,  so  results  may 
be  compared  between  these  methods. 
After  applying  the  correlation  equation, 
the  results  obtained  from  an  alternative 
test  method  should  be  equivalent  to  the 
result  you  would  obtain  if  you  had  used 
the  designated  test  method.  Users  of  a 
correlation  equation  should  periodically 
verify  its  correlation  to  the  designated 
test  method. 

This  notice  of  proposed  rulemaking 
also  proposes  to  permit  the  use  of 
ASTM  D  4468-85  (Reapproved  2000), 
"Standard  Test  Method  for  Total  Sulfur 
in  Gaseous  Fuels  by  Hydrogenolysis  and 
Rateometric  Colorimetry"  as  an 
alternative  test  method  for  butane, 
because  it  is  an  ASTM  approved  method 
that  some  refiners  may  elect  to  use.  If  a 
refiner,  importer,  or  blender  chooses  to 
measure  butane  levels  with  this 
alternative  anaKiical  test  method,  the 
results  would  have  to  be  correlated  to  D 
3246-96.  "Standard  Test  Method  for 
Sulfur  in  Petroleum  Gas  by  Oxidative 
Microcoulometry,"  which  is  the  test 
method  currently  designated  in  the 
existing  rule. 

Some  refiners  and  butane  suppliers 
expressed  concern  that  the  designated 
test  method  is  not  currently  in  wide  use. 
When  we  issued  the  final  gasoline 
sulfur  control  regulations,  we  did  not 
intend  to  require  the  use  of  this  method 
until  Januar\'  1.  2004.  However,  the  final 
regulation  inadvertently  did  not  specify 
that  date  and  we  are  clarifying  the 
effective  date  by  this  action.  Until 
January  1,  2004,  any  test  method  may  be 
used  to  determine  the  sulfur  content  of 
butane. 

We  believe  that  this  proposed  rule, 
and  our  intent  to  establish  a 
comprehensive  performance  based  test 
method  approach  in  the  future,  will 
advance  the  purposes  of  the  "National 


Technology  Transfer  and  Advancement 
Act  of  1995,"  (NTTAA)  section  12(d)  of 
Public  Law  104-113,  and  Office  of 
Management  and  Budget  (OMB) 
Circular  A-119.  Both  of  these 
documents  are  designed  to  encourage 
the  adoption  of  standards  developed  by 
"voluntary  consensus  bodies"  and  to 
reduce  reliance  on  government-unique 
standards  where  such  consensus 
standards  would  suffice.  This  proposed 
rule  would  provide  for  the  use  of 
alternative  test  methods  for  the 
measurement  of  sulfur  in  gasoline  and 
butane  under  the  RFG,  anti-dumping, 
and  gasoline  sulfur  control  programs. 
Allowing  these  test  methods,  which  are 
widely  available  and  approved  by 
ASTM,  a  "voluntary'  consensus  bodv," 
is  directly  consistent  with  the  goals  of 
the  NTTAA  and  OMB  Circular  A-119. 
Any  environmental  effects  of  today's 
proposed  action  would  be  minimal,  as 
it  would  merely  grant  limited  flexibility 
to  regulated  parties  in  their  choice  of 
test  method  for  determining  the  sulfur 
content  of  gasoline  and  buteme.  The 
economic  effects  of  today's  proposed 
action  are  expected  to  be  positive,  since 
it  permits  regulated  parties  the 
flexibility  to  choose  the  test  method 
they  will  use  to  comply  with  existing 
regulations. 

in.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866,  (58  FR 
51735;  October  4.  1993)  the  Agency 
must  determine  whether  the  regulator}' 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary' 
impact  of  entitlements,  grants,  user  hes. 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order.  " 

This  proposed  rule  is  not  a  significant 
regulatory  action  within  the  meaning  of 
the  Executive  Order.  It  would  not  have 


an  annual  effect  on  the  economy  of  $100 
million  or  more  and  is  not  expected  to 
have  any  adverse  economic  effects  as 
described  in  the  Order.  This  proposed 
rule  does  not  raise  issues  of  consistency 
with  the  actions  taken  or  planned  by 
other  agencies,  would  not  materially 
alter  the  cited  budgetary'  impacts,  and 
does  not  raise  any  novel  legal  or  policy 
issues  as  defined  in  the  Order. 

B.  Paperwork  Reduction  Act 

This  proposed  rule  would  not  add  any 
new  requirements  involving  the 
collection  of  information  as  defined  by 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  Today's  proposed  rule 
would  only  permit  more  flexibility  to 
parties  in  their  choice  of  anaU'tical  test 
methods.  OMB  has  approved  the 
information  collection  requirements 
contained  in  the  final  reformulated 
gasoline  (RFG)  and  anti-dumping 
rulemaking  and  gasoline  sulfur  control 
rulemaking  has  assigned  OMB  control 
number  2060-0277. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information.  An  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15. 

C.  Regulator}-  Flexibility  Act 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
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entities,  small  entity  is  defined  as:  (1)  A 
small  business  that  has  not  more  than 
1.500  emplnvees  (13  CFR  121  201);  (2) 
a  small  governmental  jurisdiction  that  is 
a  government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000:  and  |.V) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field 

.After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities.  I  certif\-  that  this  action 
would  not  hav-  a  significant  economic 
impart  on  a  substantial  number  of  small 
entities,  in  determining  whether  a  rule 
has  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primarv  purpose  of 
the  regulatory  tlexibilitv  analvses  i;,  to 
identih"  and  address  regulatory 
alternatives    which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  nn  small  entities,"  5 
U.S.C.  60 J  and  H04  Thus,  an  agency 
mav  certiK-  that  a  ruU-  will  not  have  a 
significant  economic  impact  cm  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatorv'  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule 

We  have  therefore  concluded  that 
todav's  proposed  rule  will  relieve 
reguiatorv  burden  for  all  small  entities 
Bv  permitting  alternative  analvtR:al  te-^t 
methods  for  the  measurement  of  sulfur 
in  gasoline  and  butane,  smaller  entities 
would  be  granted  greater  fiexibility  in 
performing  compliance  testing.  We 
continue  to  be  interested  in  the 
potential  impacts  of  the  proposed  rule 
on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impac:ts. 

D  i'ntundpd  Xfondates  Rpfnrm  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  .Act  of  1995  (UMR.-\).  Pub  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  reguiatorv  actions  on  State,  local. 
and  tribal  gcnernments  and  the  private 
sector  L'nder  section  202  ot  the  TMR^A, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  mav 
result  in  c^xpenditures  to  state,  local, 
and  tribal  governments,  in  the  aggregate. 
or  to  the  private  sector,  of  SlOO  millicm 
or  more  in  any  one  vear.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  L'MR.\  generally  requires  EPA  to 
identify  and  consider  a  reasonable 


number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
applv  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EP.A  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
.Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  dtjveloped 
under  section  203  of  the  LIMKA  a  small 
government  agency  plan  The  plan  must 
provide  for  notifving  pottmtially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningfiil  and  timidly  input  in 
the  development  of  EPA  regulatory 
proposals  with  signific  ant  Federal 
intergcivernniental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  c:ompliance  with 
the  regulatory  requirements. 

Today's  proposed  rule  contains  no 
federal  mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
state  Im(  ,tl  or  tribal  governmtmts  or  the 
privatf  sf(  tor  The  proposed  rule  would 
impose  no, enforceable  dutv  on  any 
.State,  local  or  tribal  governments  or  the 
private  sector. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132.  entitled 

■Federalism"  (64  FR  43255.  August  10, 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  bv  .State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications,"  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distributicm  of 
power  and  responsibilities  among  the 
various  le\els  of  government." 

This  proposed  rule  does  not  have 
tV'deralism  implications.  It  would  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the?  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  s[)t!cified  in 
Executive  (Jrder  131,t2  The  proposed 
rule  is  limited  to  permitting  flexibility 
in  the  choice  of  test  methods.  Thus. 
Executive  Order  13132  does  not  apply 
to  this  proposed  rule. 


F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  6.  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningfiil  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  betw^een  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes," 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
This  proposed  rule  would  apply  to 
parties  required  to  test  gasoline  and 
butane  for  gasoline  and  butane  and  does 
not  impose  any  enforceable  duties  on 
communities  of  Indian  tribal 
governments.  Thus.  Executive  Order 
13175  does  not  apply  to  this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health  &■ 
Safety  Risks 

Executive  Order  13045: Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885. 
.April  23.  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  economically 
significant  as  defined  under  Executive 
Order  12866.  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulator;-  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency, 

EPA  interprets  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  proposed  rule  is  not  subject  to 
Executive  Order  13045.  entitled 
"Protection  of  Children  from 
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Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23,  1997), 
because  it  does  not  involve  decisions  on 
environmental  health  risks  or  safety 
risks  that  may  disproportionately  affect 
children. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  proposed  rule  is  not  an 
economically  "significant  energy 
action"  as  defined  in  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001))  because  it  does  not  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113.  12(d)  (15  U.S.C.  272  note)  directs 
EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Volimtary  consensus 
standards  are  technical  standards  [e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rule  advances  the  goals 
of  the  NTTAA  by  adopting  test  methods 
developed  by  voluntary  consensus 
standards  bodies. 

/.  Statutory  Provisions  and  Legal 
Authority 

Statutory  authority  for  today's 
proposed  rule  comes  from  sections 
211(c).  211(i)  and  211(k)  of  the  CAA  (42 
U.S.C.  7545(c)  and  (k)).  Section  211(c) 
and  211(i)  allows  EPA  to  regulate  fuels 
that  contribute  to  air  pollution  which 
endangers  public  health  or  welfare,  or 
which  impairs  emission  control 
equipment.  Section  211(k)  prescribes 
requirements  for  RFC  and  conventional 
gasoline  and  requires  EPA  to 
promulgate  regulations  establishing 
these  requirements.  Additional  support 
for  the  fuels  controls  in  today's 
proposed  rule  comes  from  sections 
114(a)  and  301(a)  of  the  CAA. 

List  of  Subjects  in  40  CFR  Part  80 

Environmental  protection,  Air 
pollution  control.  Fuel  additives. 
Gasoline.  Diesel,  Imports,  Incorporation 


by  reference.  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 

Dated;  September  24,  2003. 
Marianne  Lamont  Horinko, 

Acting  A  dministrator. 

[FR  Doc.  03-25134  Filed  10-6-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  239  and  258 

[FRL-7570-1] 

Virginia:  Approval  of  Financial 
Assurance  Regulations  for  the 
Commonwealtti's  Municipal  Solid 
Waste  Landfill  Permitting  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  Virginia  has  applied  to  EPA 
for  final  approval  of  its  financial 
assiuance  regulations  for  Municipal 
Solid  Waste  landfills  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  proposes  to  grant  final 
approval  to  Virginia.  In  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register.  EPA  is  approving  the  changes 
by  an  Immediate  Final  Rule.  EPA  did 
not  make  a  proposal  prior  to  the 
Immediate  Final  Rule  because  we 
believe  this  action  is  not  controversial 
and  do  not  expect  comments  that 
oppose  it.  We  have  explained  the 
reasons  for  this  approval  in  the 
preamble  to  the  Immediate  Final  Rule. 
Unless  we  receive  written  comments 
which  oppose  this  approval  during  the 
comment  period,  the  Immediate  Final 
Rule  will  become  effective  on  the  date 
it  establishes,  and  we  will  not  take 
further  action  on  this  proposal.  If  we 
receive  comments  that  oppose  this 
action,  we  will  withdraw  the  Immediate 
Final  Rule,  and  it  will  not  take  effect. 
We  will  then  respond  to  public 
comments  in  a  later  Final  Rule  based  on 
this  proposal.  You  will  not  have  another 
opportunity  for  comment.  If  you  want  to 
comment  on  this  action,  you  must  do  so 
at  this  time. 

DATES:  Send  your  written  comments  by 
November  6,  2003. 

ADDRESSES:  Written  comments  should 
be  sent  to  Mike  Giuranna,  RCRA  State 
Programs  Branch,  Waste  &  Chemicals 
Management  Division  (3WC21).  U.S. 
EPA  Region  III,  1650  Arch  Street. 
Philadelphia.  Pennsylvania  19103- 
2029,  telephone:  (215)  814-3298. 
Comments  may  also  be  submitted 
electronically  through  the  Internet  to: 


giuranna.mike@epa.gov  or  by  facsimile 
at  (215)  814-3163.  You  may  examine 
copies  of  the  materials  submitted  by 
Virginia  during  normal  business  hours 
at  EPA,  Region  III  or  at  the  offices  of  the 
Virginia  Department  of  Environmental 
Quality  at  629  East  Main  Street, 
Richmond,  Virginia  23219-0009,  Phone 
Number  (804)  698-4238.  attn:  Melissa 
Porterfield. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Giuranna.  Mailcode  3WC21.  RCRA 
State  Programs  Branch.  U.S.  EPA  Region 
III,  1650  Arch  Street.  Philadelphia.  PA 
19103-2029,  Phone  Number:  (215)  814- 
3298,  e-mail:  giuranna.mike@epa.gov. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  please  see  the 
Immediate  Final  Rule  published  in  the 
'Rules  and  Regulations"  section  of 
today's  Federal  Register. 

James  W.  Newsom. 

Acting  Regional  Administrator.  Region  III. 
[FR  Doc.  03-25399  Filed  10-6-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300  ^ 

[FRL-7565-3] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  for  partial 

deletion  of  the  Rocky  Mountain  Arsenal 

National  Priorities  List  Site  from  the 

National  Priorities  List;  second 

extension  of  public  comment  periods. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  8  annoimced  its 
intent  to  delete  the  Selected  Perimeter 
Area  (SPA.  68  FR  44259)  and  the 
Surface  Deletion  Area  (SDA,  68  FR 
44265)  of  the  Rocky  Mountain  Arsenal 
National  Priorities  List  Site  (RMA/NPL 
Site)  On-Post  Operable  Unit  (OU)  from 
the  National  Priorities  List  (NPL)  on  July 
28.  2003.  In  response  to  a  written 
request.  EPA  extended  both  public 
comment  periods  for  an  additional  30 
davs  concluding  on  September  25,  2003 
(68  FR  51221).  EPA  has  received  a 
request  to  further  extend  these  public 
comment  periods.  In  response.  EPA  is 
extending  both  public  comment  periods 
for  an  additional  30  days  concluding  on 
October  27.  2003. 

The  NPL  constitutes  appendix  B  of  40 
CFR  part  300  which  is  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  which  EPA 
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promulgated  pursuant  to  section  lO.S  of 
the  Comprehensive  Environmental 
Response,  C'ompensation.  and  Liahilitv 

Ac:t  (c;er(;lm 

EPA  bases  its  proposal  to  delete  the 
SPA  and  SDA  portions  o[  the  RMA/NPL 
Site  on  the  determination  bv  EPA  and 
the  State  of  (Colorado,  through  the 
Colorado  Department  of  Public  Health 
and  Environment  (C:DPHE),  that  all 
appropriate  articms  under  ('ERCLA  have 
beep  implemented  to  protec  t  human 
health,  welfare,  and  the  environment 
and  that  no  further  response  action  h\ 
responsible  parties  is  appropriate  This 
basis  for  deleting  the  SPA  and  SDA  from 
the  RMA/N'Pl.  Site  has  not  t  handed  The 
Federal  Register  notit  e  for  the  SPA  (hK 
PR  442511)  and  the  SDA  (bH  FR  442b5) 
provide  a  disc  ussion  of  the  bases  for  the 
intended  |)artial  dtdetions. 

DATES:  Comments  c;onc:erninK  th^■ 
proposed  partial  deletions  ma\'  bn 
submitted  to  EPA  on  or  before  October 
27, 200 J 

ADDRESSES:  Comments  nuiv  be  mailed 
to:  (Catherine  Roberts,  (iomiimnity 
Involvement  Coordinator  (HOC),  V.S 
EPA,  Region  8.  999  18th  Street.  Suite 
,500,  Denver.  Colorado  80202-2466.  1- 
800-227-8917  or  (.HO^)  512-6025 

Comprehensive  informatinn  on  the 
RMA/NPL  Site,  as  well  as  information 
specific  to  both  proposed  partial 
deletions,  is  available  through  EPA  s 
Region  8  Superfund  Records  CenttT  in 
Denver.  Ciolorado   Documents  ,iri' 
available  for  viewing  b\'  appointiiiciit 
from  8  am   to  4  p.m.,  Mondav  througii 
Friday  excluding  holidavs  bv  calling 
(.50,5 1  3 12-64 7  5   The  .Administrative 
Record  for  the  RMA  API,  Site  and  the 
Deletion  Dockets  for  thrsn  partial 
deletions  are  maintaiiu'd  at  the  loirit 
Administrative  Records  Doc.umt'nt 
Facility.  Building  129,  Room  2024. 
Ckimmerce  Citv  Colorado  80022-1748. 
(30:5)  28^0.562   Documents  are 
a\aildble  for  \iewing  from  12  p,m,  to  4 
p  m  .  Monda\'  through  Fridax-  ()r  by 
appointment 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Laura  Willidnis.  Remndidl  Pr<i|crct 
Manager  (8EPR-F).  L  S.  EP.\.  Region  8. 
999  18th  Street.  Suite  300,  Denver. 
Clolorado  80202-2466.  (303)  312-6660. 

U'iled    Septeni'DHr  29,  ZOO,"?. 
Robert  E.  Robert.s. 

RfS,t('nal  AdmmistrvAor  Environmental 

Prnifition  A-irni  v    Rt^'ninn  8 

IFR  Uoi    ()?-.!=)402  Fil.'<i  10-6-0:5;  8:45  ami 
BILLING  CODE  6560-50-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

(Docket  No.  FEMA-B-7439] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  .■\g>'iuv.  Emergency 
Preparedness  and  Response  Directorate 
Departmttnt  of  Homeland  .Security, 
ACTION:  Proposed  rule 


SUMMARY:  Tec  hnic  al  information  or 
(dinments  are  requested  on  the 
proposed  Base  (1%  annual  c:haiu:e) 
Flood  Elevations  (BFEs)  and  proposeci 
BFE  modific;ations  for  the  c;ommunities 
listed  below  The  BFF^s  and  modified 
BFEs  are  the  basis  for  the  floodplain 
management  iiitMsures  that  the 
communit\  is  requircni  either  to  adopt 
or  to  show  evidence  of  being  already  in 
effec  t  in  order  to  iiualif\-  or  remain 
cjualified  Un  partic  ip.ition  in  the 
.National  Flood  Insurance  Program 
(NFIP) 

DATES:  I'he  c  oinment  period  is  ninety 
(90)  davs  following  the  second 
public  ation  of  this  pro[)oseci  rule  in  a 
nf\s  spapcr  of  local  cin  illation  in  each 

t  iimmiinit\ 

ADDRESSES:  Tln'  proposed  BFTs  for  eac:h 
I  ninniiinit\  .ire  .mailable  for  inspection 
^it  th>'  'itfu  I-  i)t  the  Chief  Exec:uti\i! 
{ )ttii  I'v  of  ivK  h  c  oinmunitv.  The 
rf>pf(  ti\  ('  addresses  are  listed  in  the 
Inllow  ing  tahlf 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Bellonio.  PL.  Hazard 
Identification  Section.  Emergency 

Prcpart'diii"-^  .md  Kt'spDiise  Directorate, 
f-^'deral  I!iii'i  l;ciii  \,  ,\!aii.igemeiit 
.Agency.  500  C  Street  SVV,.  Washington, 
DC  204 :"2    (2021  H46-290:r 

SUPPLEMENTARY  INFORMATION:  Thr 

Ffdi'i.il  LiiKT^i'iii  \'  Management  Ageni:y 
proposes  to  niakt'  determinations  of 
BFEs  and  modified  BFEs  tor  eac  h 
c;ommunit\  listt-d  below,  in  ace ordanc  e 
with  .Sec;tion  1  10  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S,C.  4104. 
and  44  CFR  67.4(a). 

These  proposed  BFEs  and  modified 
BFEs.  together  v\ith  the  floodplain 
management  criteria  recjuired  b\  44  CIFR 
HO, ,5.  are  the  minimum  that  are  required, 
The\'  shouici  not  he  i  onstrued  to  mean 
that  the  comnuinitv  must  change  any 
existing  ordinanc;es  that  are  more 


stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings, 

\'ationaI  Environmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10.  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Rpgulator\'  FlcxihiUty  Act.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  BFEs  are  required 
by  the  Flood  Disaster  Protection  Act  of 
1973.  42  Li.S.C.  4104,  and  are  required 
to  establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flc'xibility  analysis  has  been  prepared. 

Regulatory  Classification.  This 
proposed  rule  is  not  a  significant 
regulatory^  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993.  Regulatory 
Planning  and  Review.  58  FR  51735. 

E.xpcutivf  Order  12612.  Federalism. 
This  proposeci  rule  involves  no  policies 
that  have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26,  1987, 

Executive  Order  1277H.  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  E;\ecuti\-e  Order  12778, 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
prot:edure.  Flood  insurant.e.  Reporting 
and  rec:ordk.eeping  requirements. 

Accordingly.  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1 .  The  authority  citation  for  Part  67 
c;ontinues  to  read  as  follows: 

Authority:  42  LIS,C:,  4001  e/  ,se(/,; 
Reorganization  Plan  No.  .3  nf  1978,  3  CFR, 
197H(:()mp.,  p   329:  EO,  12127,  44  FR  19367, 
;i  CFR,  197')  Ciimp.,  p.  ;57R,  t»fS7,4 

2,  The  tables  published  under  the 
authority  of  ^  67,4  are  proposed  to  be 
amended  as  follows: 
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State 
I 


City/town/county 


California  Goleta  (City),  Santa 

Barbara  County. 

I 


Location 


#Depth  in  feet  atxjve 

ground.  Elevation  in  feet 

(NGVD) 


Existing 


Modified 


None 


None 


Maria  Ygnacia  Creek Approximately   900  feet  downstream   of 

Hollister  Avenue. 
j  Approximately    80    feet    downstream    of 
1      confluence  of  San  Antonio  Creek.  I 

Depth  in  feet  above  ground. 

Maps  are  available  for  inspection  at  City  Hall,  6500  Hollister  Avenue,  Goleta,  Callfomia  931 1 7. 
Send  comments  to  The  Honorable  Jack  Hawxhurst,  Mayor,  City  of  Goleta,  6500  Hollister  Avenue,  Suite  120,  Goleta,  California  931 17. 


•36 
•64 


Colorado 


City  and  County, 
Broomfield. 


Rock  Creek At  Brainard  Drive  (Country  Road  19) 


•5,307 


None 


•5,309 


5,373 


I  Approximately  200  feet  upstream  of  West 
I  I      Flatiron  Bridge. 

Depth  in  feet  above  ground. 

Maps  are  available  for  Inspectbn  at  City  Hall  One  Descombes  Drive,  Broomfield,  Colorado  80020. 
Send  comments  to  The  Honorable  Karen  Stuart,  Mayor,  City  and  County  of  Broomfield,  One  Descombes  Drive,  Broomfield,  Colorado  80020. 


Colorado 


Pitkin  County 


Southside  Split 


None 


•6,558 


Roaring  Fork  River 


None 


•6,524 


Approximately    1,200    feet    Flow    down- 
stream of  State  Highway  82  Bypass. 
Approximately   6,000   feet    upstream    of 

State  Highways  82  Bypass. 
Approximately  5.500  feet  downstream  of 
i      Hooks  Spur  Road. 

I  Approximately    50    feet    downstream    of  *6,844 

I      confluence  of  Snowmass  Creek. 
Depth  in  feet  above  ground. 

Maps  are  available  for  inspection  at  the  GIS  Department,  130  South  Galena  Street,  Aspen,  Colorado  8161 1 . 

Send  comments  to  The  Honorable  Jack  Hatfield,  Chairperson,  Pitkin  County  Board  of  Commissioners,  530  East  Main  Street,  Third  Floor 
Aspen,  Colorado  81611.  


•6,637 


•6,526 


•6,844 


Idaho 


Kootenai  County 


•2,145 


•2,145 


Coeur  d'Alene  River  '  Approximately  1.5  miles  downstream  of 

j      Interstate  Highway  90. 

Approximately  100  feet  upstream  of  the 
!      Abandoned  Union  Pacific  Railroad. 

Coeur  d'Alene |  At  Tamarack  Ridge  Road  

River  Overflow  i  Mission  Flats  area  north  of  Interstate  90 

Depth  in  feet  above  ground. 

Maps  are  available  for  Inspection  at  the  Kootenai  County  Planning  Department,  451  Government  Way,  Coeur  d'Alene,  Idaho  83816. 
Send  comments  to  The  Honorable  Rrchard  Panabaker,  Chairperson,  Kootenai  County  Board  of  Commissioners,  451  Government  Way.  Coeur 
d'Alene,  Idaho  83816. 


•2,148 

•2,146 
•2,146 


•2,151 

•2,145 
•2,145 


North  Dakota 


Bismarck  (City), 
Burleigh  County. 


•1,631 


•1,638 


Missouri  River i  Approximately  3.8  miles  upstream  of  con- 

j      fluence  of  Little  Heart  River. 
Approximately  1.7  miles  upstream  of  Old 
!      Brunt  Creek. 
Depth  in  feet  above  ground. 

Maps  are  available  for  inspection  at  the  Building  Inspection  Office,  1020  East  Central  Avenue,  Bismarck,  North  Dakota  58501. 
Send  comments  to  The  Honorable  John  Warlord,  Mayor,  City  of  Bismarck,  P.O.  Box  5503,  Bismarck,  North  Dakota  58506-5503. 


•1.632 

•1.639 


North  Dakota 


Burleigh  County 


Missouri  River 


Bumt  Creek 


Approximately   500   feet   downstream   of  •I, 627  ;  '1,628 

confluence  of  Apple  Creek. 
Approximately  5.7  miles  upstream  of  con-  *1,643  '1,644 

fluence  Square  Butte  Creek. 

At  confluence  with  Missouri  River  •1,639  ^1,640 

Just  upstream  of  North  Dakota  Highway  ■  '1,646  j  '1,650 

1804.  I  I 

Depth  in  feet  above  ground. 

Maps  are  available  for  inspectton  at  the  County  Building  Inspections  Office,  1020  East  Central  Avenue,  Bismarck,  North  Dakota  58501. 
Send  comments  to  The  Honorable  Claus  Lembke,  Chairman.  Burleigh  County  Board  of  Commissioners,  221  North  Fifth  Street,  Bismarck, 
North  Dakota  58506. 


North  Dakota 


Mandan  (City), 
Morton  County. 


Missouri  River 


Approximately  1.1  miles  downstream  of 
Bismarck  Expressway  bridge. 

Approximately  2.8  miles  upstream  of 
Interstate  Highway  94. 


'1,534 


'1,638 


•1,635 


'1,639 
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State 


City/town/coonty 


Source  of  flooding 


Location 


#Depth  in  feet  above 

ground.  Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Depth  in  feet  above  ground 

Maps  are  available  for  inspection  at  City  Hall  205  Second  Avenue  Northwest,  Mandan.  North  Dakota  58554. 

Send  comments  to  The  Honorable  Ken  LaMor^t  Mayor  City  of  Mandan.  205  Second  Avenue,  Northwest.  Mandan.  North  Dakota  58554. 


North  Dakota 


Morton  Courty 


•1,627 
•1,643 


•1,628 
•1,644 


Missouri  River At  confluence  of  Apple  Creek 

I  Approximately  5  7  miles  upstream  of  con 

I  I  I      fluence  of  Square  Butte  Creek.  I  I 

Depth  in  feet  above  ground 
Maps  are  available  for  inspection  at  the  Countv  Courthouse  2iG  Second  Avenue,  Northwest.  Mandan,  North  Dakota  58554. 

Send  comments  to  The  Honorable  Dick  Tokach    Chairman,   Morton  County  Board  of  Commissioners.  210  Second  Avenue,  Northwest, 
Mandan   North  Dakota  58554, 

Soutfi  Dakota 


Standing  Rock 

Grand  River  (at  Bullhead) 

Approximately  4,000  feet  downstream  of 

None 

+  1,759 

Sioux  Tribe 

confluence  of  Rock  Creek 

% 

Approximately    4,600    feet    upstream    of 

None 

+  1,774 

confluence  of  Stink  Creek 

Grand  River  (at  Little 

Approximately  3  4  miles  downstream  of 

None 

+1,638 

Eagle) 

State  Route 

Approximately    2,000    feet    upstream    of 

None 

+  1.651 

State  Route  63. 

Oak  Creek      

Approximately  7,500  feet  downstream  of 
Sewage  Lagoons 

None 

+1.622 

Approximately  2,900  feet  upstream  of  Old 
Irngation  Dam 

None 

+  1,646 

Rock  Creek     

At  confluence  with  Grand  River  (at  Bull- 
head) 

None 

+  1,761 

Approximately    7,500    feet    upstream    of 

None 

+  1,793 

Bullhead  Road 

Depth  in  feet  atKive  ground 

Maps  are  available  for  inspection  at  the  Tribal  Land  Management,  South  River  Road,  Fort  Yates,  North  Dakota  58538. 

Send  comments  to  The  Honorable  Charles  Murphy   Chairman   Standing  Rock  Sioux  Tribe,  P  O   Box  D,  Fort  Yates,  North  Dakota  58538. 


South  Dakota 

Cheyenne  River 
Sioux  Tribe, 
Dewey  and 
Ziebach  County. 

Bear  Creek     

Cherry  Creek    

Approximately    5,800    feet    upstream    of 
State  Route  65. 

Just  upstream  of  Cherry  Road  

None 

None 
None 

None 
None 
None 

None 

None 

None 

None 

None 
None 

+2,345 
+2,357 

Approximately    1,200    feet    upstream    of 
U  S   Route  212 

At  confluence  with  Cheyenne  River  

Just  upstream  of  Mam  Street  

+2.365 
+  1  723 

Cheyenne  River  

+  1,729 

Approximately    7,000    feet    upstream    of 
Main  Street 

Approximately    6.200    feet    upstream    of 
Plum  Creek, 

Just     upstream     confluence     of    Cherry 
Creek 

Approximately  1,730  feet  upstream  con- 
fluence of  Cherry  Creek, 

Approximately  5,800  feet  downstream  of 
US  Route  212 

Just  upstream  of  US,  Route  212  

+  1,735 
+1,714 

Virgin  Creek    

+1,723 
+1,728 
+  1,896 
+  1,914 

Approximately  3  miles  upstream  of  US. 
Route  212. 

+1,950 

Depth  in  feet  above  ground  ' 

Maps  are  available  for  inspection  at  the  Economic  Development  Center,  P  O  Box  590,  Eagle  Butte,  South  Dakota  57625, 

Send  comments  to  The  Honorable  Harold  Frazier  Tnbal  Chairman   Cheyenne  River  Sioux  Tnbe.  P  O   Box  590,  Eagle  Butte,  South  Dakota 
57625 
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Eagle  Counpt',  and  Incorporated  Areas 


Flooding  source(s) 


Location  of  referenced  elevation 


Elevation  in  feet 
•(NGVD) 

Elevation  in  feet 
+  (NAVD) 


Communities  affected 


Effective 


Modified 


Buffehr  Creek 


Black  Gore  Creek 

Bighom  Creek  

Middle  Creek  


Pitkin  Creek 

Red  Sandstone  Creek 
Roaring  Fork  River  


Soutfi  Side  Split  Flow 


Eagle  River 


East  Mill  Creek 
I 

Gore  Creek 


I 

Lower  Gore  Creek 


Spraddle  Creek 


Upper  Gore  Creek 


West  Mill  Creek 
I 


Booth  Creek 


I 


At  confluence  witti  Gore  Creek '7,951 

Approximately  1,700  feet  upstream  of  Circle  Drive None  .. 

At  confluence  with  Lower  Gore  Creek *8,574 

Approximately  1 ,280  feet  upstream  of  confluence  with  *8,632 

Lower  Gore  Creek.  I 

At  confluence  with  Gore  Creek !  *8,422 

Approximately  350  feet  upstream  of  Columbine  Drive  None  .. 

At  confluence  with  Gore  Creek *8,112 

Approximately  850  feet  upstream  of  Interstate  High-  •8,330 

way  70. 

At  confluence  with  Gore  Creek *8,358 

Approximately  200  feet  upstream  of  Fall  Line  Drive  ....  None  .. 

At  confluence  with  Gore  Creek '8,071 

Just  upstream  of  Potato  Patch  Drive None  .. 

At  Eagle  County/Garfield  County  b)Oundary  None  .. 

Just  downstream  of  Emma  Road  None  .. 

At  confluence  with  Roaring  Fork  River None  .. 

Approximately  1,200  feet  downstream  of  State  High-  None  . 

way  82  Bypass. 

Approximately  500  feet  downstream  of  US.  Highway  '6,273 

6. 

Just  downstream  of  confluence  with  Brush  Creek  None  . 

At  confluence  with  Gore  Creek '8,168 

Just  upstream  of  Vail  Road  None  . 


Just  upstream  of  confluence  with  Eagle  River  

At  confluence  with  Upper  and  Lower  Gore  Creek  None  .. 

At  confluence  with  Gore  Creek '8,555 

At  Divergence  from  Upper  Gore  Creek  ,  None  ., 

At  confluence  with  Gore  Creek '  '8,132 

Approximately    1,150   feet    upstream    of    Interestate  None  . 

Highway  70. 

At  confluence  with  Gore  Creek *8,556 

Approximately  1,000  feet  upstream  of  Interstate  High-  None  . 

way  70  westbound. 

Just  downstream  of  Gore  Drive '8,176 

Just  upstream  of  Vail  Road  None  . 

At  confluence  with  Gore  Creek '8,290 

Approximately  1 ,300  feet  upstream  of  interstate  High-  '8,384 
way  70. 


+7,956 
-1-8.180 

-t-8,575 
+8.628 

+8,431 
+8,639 
+8,118 
+8,335 

+8,366 
+8.454 
+8,078 
+8,254 
+6,380 
+6,600 

+6,553 
+6,563 

+6,277 

+6,502 
+8,175 
+8,292 


+8,561 

+8,561 
+8,610 

+8,138 
+8,274 

+8,562 
+8,682 

+8,165 
+8,292 

+8,296 
+8,392 


Eagle  County. 

(Uninc.  Area)  and  Town  of 

Vail. 
Town  of  Vail. 


Town  of  Vail. 
Town  of  Vail. 


Town  of  Vail. 
Town  of  Vail. 


Eagle  County. 

(Uninc.  Areas)  and  Town  of 

Basalt. 
Eagle  County. 
(Uninc.  Areas)  and  Town  of 

Basalt. 
(Uninc.  Areas). 


Eagle  County. 

(Uninc.  Areas)  and  Town  of 

Vail. 
Eagle  County. 
(Uninc.  Areas)  and  Town  of 

Vail. 
Eagle  County. 
(Uninc.  Areas)  and  Town  of 

Vail. 
Town  of  Vail. 


Eagle  County. 
i  (Uninc.  Areas)  and  Town  of 
i      Vail. 

Eagle  County. 

(Uninc.  Areas)  and  Town  of 
Vail. 

Town  of  Vail. 


#  Depth  in  feet  above  ground. 

*  National  Geodetic  Datum. 

+  National  American  Vertical  Datum. 

Addresses:  Unincorporated  Areas  Eagle  County: 

Maps  are  available  for  inspection  at  500  Broadway  Street,  Eagle,  Colorado  81631 

Send  comments  to  the  Honorable  Michael  Gallagher,  Chairman  Eagle  County  Board  of  Commissioners,  P.O.  Box  850,  Eagle,  Colorado 

81631. 
Town  of  Gypsum: 

Maps  are  available  for  inspection  at  50  Lundgren  Boulevard,  Gypsum,  Colorado  81637. 
Send  comments  to  the  Honorable  Stephen  M.  Carver,  Mayor,  Town  of  Gypsum,  P.O.  Box  28,  Gypsum,  Colorado  81637. 

Town  of  Basalt: 

Maps  are  available  for  inspection  at  the  Town  Hall,  101  Midland  Avenue,  Basalt,  Colorado  81621. 

Send  comments  to  the  Honorable  Rrchard  P.  Stevens,  Mayor,  Town  of  Basalt,  Town  Hall,  101  Midland  Avenue,  Basalt,  Colorado  81621 

Town  of  Vail: 

Maps  are  available  for  inspection  at  the  Community  Development  Office,  75  South  Frontage  Road,  Vail,  Colorado  81657. 

Send  comments  to  the  Honorable  Ludwig  Kurz,  Mayor,  Town  of  Vail,  75  South  Frontage  Road,  Vail,  Colorado  81657. 
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Charles  Mix  County,  and  Incorporated  Areas 


Elevation  in  feet 

'(NGVD) 

Rooding  source(s) 

Location  of  referenced  elevation 

Elevation  in  feet 
+  (NAVD) 

Communities  affected 

Effective        Modified 

Unnamed  Creek  (near  Wag- 

Approximately 400  feet  upstream  of  396th  Avenue       . 

None  

•1,413 

Yankton  Sioux  Tribe  and 

ner). 

City  of  Wagner. 

Approximately  600  feet  downstream  of  394th  Avenue 

None  

•1,458 

Left  Bank  Inbular^  of  Mos- 

Approximately  1 ,400  feet  downstream  of  303rd  Street 

None  

■1,434 

Yankton  Sioux  Tribe. 

qurto  Creek  (near  Martyj 

Approximately  1  950  feet  upstream  of  303rd  Street           None  

•1,458 

#  Depth  ir  feet  above  ground 

•  National  Geodetic  Datum  ^ 
+  National  Amencan  Vertical  Datum 

Addresses  Yankton  Sioux  Tnbe 

Maps  are  available  for  inspection  at  100  North  Mam  Street   Marty    South  Dakota  57361 

Send  comments  to  the  Honorable  Madonna  Archambeau.  Tribal  ChainA/oman.  Yankton  Sioux  Tnbe.  100  Mam  Street,  Marty  South  Dakota 

57361 
City  of  Wagner 

Maps  are  available  fc^  inspection  at  the  City  Hall    106  Sheridan  Avenue   Southeast,  Wagner.  South  Dakota  57380. 
Send  comments  to  the  Honorable  Sharon  Haar.  Mayor,  City  of  Wagner.  106  Shendan  Avenue,  Southeast,  Wagner,  South  Dakota  57380. 


King  County,  and  Incorporated  Areas 


Flooding  source(s) 


Snoqualmie  River    

South  Fork  Snoqualmie  River 

Middle  Fork  Snoqualmie  River 


Location  of  referenced  elevaticn 


Elevation  in  feet 
•(NGVD) 

Elevation  in  feet 
+  (NAVD) 


Communities  affected 


Effective 


Modified 


Approxim.ately  2  000  feet  downstream  of  confluence     ^425 

of  Middle  Fork  and  South  Fork  Snoqualmie  River 
At  confluence  with  Middle  Fork  Snoqualmie  River  "427 


Lower  Overflow 


Middle  Overflow 


Upper  South  Overflow 


Upper  North  Overflow 


Approximately   700  feet  upstieam  of  easttxjund  1-90     '475  , 

bridge  i 

At  confluence  of  North  Fork  Snoqualmie  River     I  *426  , 

Approximately    260    feet    downstream    of    Southeast     '478  , 

Mount  SI  Roaa 

At  Southeast  100th  Street   i  '429  . 

Approximatelv    '  -lOO   feet   upst'^eam  of  North  Pickett     None 

Avenue 

Just  upstream  of  Northeast  420th  Avenue  |  *431    . 

At  Borst  Avenue  Northeast     #2      .. 

Approximately  400  feet  downstream  of  Batlarat  Ave-     ■*2 

pue  North 
At  divergence  from  Middle  Fork  Snoqualmie  River  '467   . 

Approximately   150  feet  dowristream  of  Ogle  Avenue     *2 

Northeast 
Approximatelv  400  teet  dovvPstream  of  120lh  Street  '460   . 


•424 
•425 

"475 

•426 

"478 

•428 

•449 

•432 

•441 
•437 

•467 
■441 

•457 


King  County  (Uninc.  Areas) 
and  City  of  Snoqualmie. 

King  County  (Uninc.  Areas), 
City  of  Snoqualmie,  and 
City  of  North  Bend. 


King  County  (Uninc.  Areas) 
and  City  of  Snoqualmie. 


King  County  (Uninc.  Areas) 
and  City  of  North  Bend. 


King  County  (Uninc.  Areas) 
and  City  of  North  Bend. 

King  County  (Uninc.  Areas) 
and  City  of  North  Bend 

King  County  (Uninc.  Areas) 
and  City  of  North  Bend. 
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King  County,  and  Incorporated  Areas— Continued 


Flooding  source(s) 

Location  of  referenced  elevation 

Elevation  in  feet 
•(NGVD) 

^'^f  (NAVD)^'                Communities  affected 

Effective       Modified 

At  Boich  Avenue  Northwest 

None  

None  

*429     King  County  (Uninc.  Areas) 

1 

Uostream  of  NorthM^est  Eiahth  Street       

and  City  of  Nortfi  Bend. 
•435 

#  Depth  in  feet  above  ground. 

*  National  Geodetic  Datum. 

+  National  American  Vertical  Datum. 
Addresses:  Unincorporated  Areas  of  King  County: 

MajK  are  aveiilable  for  inspection  at  the  King  DDES,  Blackriver  Corp.  Park,  900  Oakesdale  Avenue  Southwest,  Suite  100,  Benton.  Wash- 
ington 98055. 
Send  comments  to  the  Honorable  Ron  Sims,  King  County  Executive,  516  Third  Avenue,  Suite  400,  Seattle,  Washington  98104. 

City  of  North  Bend: 

Maps  are  available  for  inspectton  at  1155  East  North  Bend  Way,  North  Bend,  Washington  98045. 

Send  comments  to  the  Honorable  Joan  Simpson,  Mayor,  City  of  North  Bend,  P.O.  Box  896,  North  Bend,  Washington  98045. 

City  of  Snoqualmie: 

Maps  are  available  for  inspection  at  the  Planning  Directors  Office,  8020  Railroad  Avenue  Southeast,  Snoqualmie,  Washington  98065. 

Send  comments  to  the  Honorable  Randy  Fletcher,  Mayor,  City  of  Snoqualmie.  P.O.  Box  987,  Snoqualmie,  Washington  98065. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  'Flood  Insurance.") 
Dated:  September  30,  2003. 

Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
[FR  Doc.  03-25346  Filed  10-6-03;  8:45  am) 

BILUNG  CODE  67ia-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2930,  MB  Docket  No.  03-210,  RM- 
10791] 

Digital  Television  Broadcast  Service; 
Elmira,  NY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Smith 
Television  of  New  York  License 
Holdings,  Inc.,  licensee  of  station 
WETM-TV,  requesting  the  substitution 
of  DTV  channel  33  for  DTV  channel  2. 
DTV  Channel  33  can  be  allotted  to  at 
reference  coordinates  42-06-22  N.  and 
76-52-17  W.  with  a  power  of  525,  a 
height  above  average  terrain  HAAT  of 
363  meters.  Since  the  community  of 
Elmira  is  located  within  400  kilometers 
of  the  U.S. -Canadian  border, 
concurrence  from  the  Canadian 
government  must  be  obtained  for  this 
allotment. 

DATES:  Comments  must  be  filed  on  or 
before  November  24,  2003,  and  reply 
comments  on  or  before  October  1,  2003. 
ADDRESSES:  The  Commission  permits 
the  electronic  filing  of  all  pleadings  and 


comments  in  proceedings  involving 
petitions  for  rule  making  (except  in 
broadcast  allotment  proceedings).  See 
Electronic  Filing  of  Documents  in  Rule 
Making  Proceedings,  GC  Docket  No.  97- 
113  (rel.  April  6.  1998).  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail  {although  we 
continue  to  experience  delays  in 
receiving  U.S.  Postal  Service  mail).  The 
Commission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue  NE.,  Suite  110, 
Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
must  be  sent  to  9300  East  Hampton 
Drive,  Capitol  Heights,  MD  20743.  U.S. 
Postal  Service  first-class  mail.  Express 
Mail,  and  Priority  Mail  should  be 
addressed  to  445  12th  Street  SW., 
Washington,  DC  20554.  All  filings  must 
be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary. 
Federal  Communications  Commission. 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Brad  C.  Deutsch,  Hogan  & 
Hartson  LLP,  555  Thirteenth  Street, 
NW.,  Washington,  DC  20004-1109 
(Counsel  for  Smith  Television  of  New 
York  License  Holdings,  Inc.). 


FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal.  Media  Biueau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-210,  adopted  September  23,  2003, 
and  released  October  1,  2003.  The  full 
text  of  this  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Reference  Information  Center,  Portals  II. 
445  12th  Street  SW.,  Room  CY-A257, 
Washington,  DC  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898.  or 
via  e-mail:  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Art  of  1980  do  not' apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting, 
Television. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 
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PART  73— RADIO  BROADCAST 
SERVICES 

1    The  authority  citatinn  for  part  73 
continues  to  read  as  follows 

Authority:  47  LI.S.C,  154,  ,iOJ,  3J4  ami  J.ib 


§73.622    [Amended] 

2   .Section  73.622(b).  the  Table  of 
Digital  Television  Allotments  under 
New  York  is  amended  by  removing  DTV 
channel  2  and  adding  DTV  channel  33 
at  Elmira. 


Feaeral  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief.  Video  Division,  Media  Bureau. 

|FR  Doc.  03-25334  Filed  10-6-03;  8:45  am] 
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Notices 
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Federal  Register 

Vol.  68.  No.  194 
Tuesday.  October  7.  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agriculture  Marketing  Service 
[Doc.  No.  TM-03-10] 

Notice  of  Agricultural  Marketing 
Assistance  Organic  Certificatton  Cost 
Share  Program 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice. 

SUIMMARY:  This  Notice  invites  eligible 
States  to  submit  a  Standard  Form  424, 
Application  for  Federal  Assistance,  and 
to  enter  into  a  Cooperative  Agreement 
with  the  Agricultural  Marketing  Service 
(AMS)  for  the  Allocation  of  Organic 
Certification  Cost-Share  Funds.  The 
AMS  has  allocated  $1.0  million  for  this 
organic  certification  cost-share  program 
in  Fiscal  Year  2003.  Funds  will  be 
available  under  this  program  to  15 
designated  States  to  assist  organic  crop 
and  livestock  producers  certified  by  the 
Department  of  Agriculture  (USDA) 
accredited  certifying  agents  to  the 
National  Organic  Program  (NOP). 
Eligible  States  interested  in  obtaining 
cost-share  funds  for  their  organic 
producers  will  have  to  submit  an 
Application  for  Federal  Assistance,  and 
will  have  to  enter  into  a  cooperative 
agreement  with  AMS  for  the  allocation 
of  such  funds. 

DATES:  Completed  applications  for 
federal  assistance  along  with  signed 
cooperative  agreements  must  be 
received  by  November  21,  2003  in  order 
to  participate  in  this  program. 
ADDRESSES:  Applications  for  federal 
assistance  and  cooperative  agreements 
shall  be  requested  from  and  submitted 
to:  Robert  Pooler,  Agricultural 
Marketing  Specialist,  National  Organic 
Program,  USDA/AMS/TMP/NOP,  Room 
4008-South,  Ag  Stop  0268,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0264; 
Telephone:  (202)  720-3252;  Fax:  (202) 


205-7808;  E-mail:  bob.pooler@usda.gov. 
Additional  information  may  be  found 
through  the  National  Organic  Program's 
Home  page  at  http://www.ams.usda.gov/ 
nop. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Pooler,  Agricultural  Marketing 
Specialist,  National  Organic  Program, 
USDA/AMS/TM/NOP,  Room  4008- 
South,  Ag  Stop  0268,  1400 
Independence  Avunue,  SW, 
Washington,  DC  2025CM)264; 
Telephone:  (202)  720-3252;  Fax:  (202) 
205-7808;  E-mail:  bob.pooIer@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
Organic  Certification  Cost-Share 
Program  is  part  of  the  Agricultural 
Management  Assistance  Program 
authorized  under  the  Federal  Crop 
Insurance  Act  (FCIA),  as  amended,  (7 
U.S.C.  1521).  Under  the  applicable  FCIA 
provisions,  the  Department  is 
authorized  to  provide  cost  share 
assistance  to  producers  in  the  States  of 
Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts,  Nevada,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  Utah, 
Vermont,  West  Virginia,  and  Wyoming. 
This  organic  certification  cost  share 
program  provides  financial  assistance  to 
organic  producers  certified  to  the 
National  Organic  Program  authorized 
under  the  Organic  Foods  Production  Act 
of  1990,  as  amended  (7  U.S.C.  6501  et 
seq.) 

To  participate  in  the  program,  eligible 
States  must  complete  a  Standard  Form 
424,  Application  for  Federal  Assistance, 
and  enter  into  a  written  cooperative 
agreement  with  AMS.  The  program  will 
provide  cost-share  assistance,  through 
participating  States,  to  organic  crop  and 
livestock  producers  receiving 
certification  or  update  of  certification  by 
a  USDA  accredited  certifying  agent  from 
October  1,  2003  through  September  30. 
2004.  The  Department  has  determined 
that  payments  will  be  limited  to  75 
percent  of  an  individual  producer's 
certification  costs  up  to  a  maximum  of 
$500.00. 

Authority:  7  U.S.C.  1521. 

Dated:  October  2,  2003. 
A.J.  Yates, 

Administrator,  Agricultural  \larketing 
Service. 

[FR  Doc.  03-25458  Filed  10-6-03;  8:45  am] 
BILUNG  CODE  341(M)2-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Doc.  #  TM-03-09] 

Notice  Of  Meeting  of  the  National 
Organic  Standards  Board 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  as 
amended,  the  Agricultural  Marketing 
Service  (AMS)  is  announcing  a 
forthcoming  meeting  of  the  National 
Organic  Standards  Board  (NOSB). 
DATES:  The  meeting  dates  are: 
Wednesday,  October  22,  2003,  1  p.m.  to 
5:30  p.m.,  Thursday.  October  23,  2003, 
8  a.m.  to  5:30  p.m.,  and  Friday.  October 
24,  2003,  8  a.m.  to  5:30  p.m.  Requests 
from  individuals  and  organizations 
wishing  to  make  an  oral  presentation  at 
the  meeting  are  due  by  the  close  of 
business  on  October  7,  2003.  A  closed 
session  will  be  held  on  Wednesday- 
October  22,  2003,  8:30  a.m.  to  12  p.m., 
at  which  administrative  matters  will  be 
handled. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Radisson  Barcelo  Hotel 
Washington,  The  Phillips  Ballroom, 
2121  P  Street,  NW..  Washington,  DC. 
Requests  for  copies  of  the  NOSB 
meeting  agenda,  requests  to  make  an 
oral  presentation  at  the  meeting,  or 
written  comments  may  be  sent  to  Ms. 
Katherine  Benham  at  USDA-AMS- 
TMD-NOP,  1400  Independence 
Avenue,  SW.,  Room  4008-So.,  Ag  Stop 
0268.  Washington,  DC  20250-0200. 
Requests  to  make  an  oral  presentation  at 
the  meeting  may  also  be  sent 
electronicallv  to  Ms.  Katherine  Benham 
at  katherine'benham@usda.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Mathews,  Program  Manager, 
National  Organic  Program.  (202)  720- 
3252. 

SUPPLEMENTARY  INFORMATION:  Section 
2119  (7  U  S.C.  6518)  of  the  Organic 
Foods  Production  Act  of  1990  (OFPA). 
as  amended  (7  U.S.C.  Section  6501  et 
seq.)  requires  the  establishment  of  the 
NOSB.  The  pujpose  of  the  NOSB  is  to 
make  recommendations  about  whether  a 
substance  should  be  allowed  or 
prohibited  in  organic  production  or 
handling,  to  assist  in  ihe  development 
of  standards  for  substances  to  be  used  in 
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organic  production  and  to  advise  the 
Secretarv'  on  other  aspects  of  the 
implementation  of  the  OFPA.  The 
IMOSB  met  for  the  first  time  in 
Washington,  DC.  in  March  1992.  and 
currently  has  six  committees  working 
on  various  aspects  of  the  organic 
program.  The  committees  are: 
Compliance,  Accreditation,  and 
Certification;  Crops:  Livestock: 
Materials;  Handling;  and  Pnlir  v 
Development. 

In  August  of  1994.  the  NO.SB 
provided  its  initial  recommendations  for 
the  National  Organic  Program  (NOP)  to 
the  Secretary  of  .Agriculture,  Since  that 
time,  the  N'OSB  has  submitted  .50 
addenda  to  its  recommendations  and 
revie%ved  more  than  2.t6  substances  for 
inclusion  on  the  National  List  of 
.Mlowed  and  Prohibited  Substanc  es. 
The  last  meeting  of  the  NOSB  was  held 
on  Mav  13-14,  JOO.i.  in  .Austin.  Texas. 

The  Department  of  Agriculture 
(L'SDA)  published  its  final  National 
Organic  Program  regulation  in  the 
Federal  Register  on  December  21,  2000 
(65  FR  80548)  The  rule  be(  ame 
effective  April  21.  2001, 

Ttie  principal  purposes  of  the  meeting 
are  to  provide  an  opportunity  tor  the 
NOSB  to  hear  a  presentatiim  from  FD.A 
on  their  substance  approval  process  for 
livestock:  to  hear  recommendations 
from  contractors,  past  and  present,  for 
enhancing  petitions  for  the  additiim  or 
removal  of  substances  from  the  .National 
List  and  for  enhancing  the  statement  of 
work  between  contractors  and  I'SDA: 
receive  public  comment  regarding  what 
constitutes  compatibility/ consistency 
with  a  system  of  sustainable  agriculture/ 
organic  production  and  handling 
relatne  to  substance  review  and 
e\aluation>;  to  develop  a  statement  for 
public  distribution  rjn  what  constitutes 
(  ompatibilit\' consistent  \  v\  ith  a  system 
of  sustainable  atjriculture<  organic 
production  and  handling  relative  to 
substance  review  and  evaluations;  and 
finally  to  document  and  clarify,  for  the 
.NOP.  substance  recommendati(ms  from 
the  .May  200J  NOSB  meeting  in  Austin. 
Texas. 

For  further  information,  see  http:// 
uuxv  (ims  u'idd  ^ov/nnp.  ('opies  of  the 
NOSB  meeting  agenda  can  be  requested 
from  Ms.  Catherine  Benham  by 
telephone  at  (202)  205-7806:  or  by 
a(  c;essing  the  NOP  Web  site  at  http:// 
uu'H'.ams  usda  ^nv/nnp. 

The  meeting  is  open  to  the  public. 
The  NOSB  has  scheduled  time  for  ' 
public:  input  on  Thursday.  October  23. 
2003.  a  a.m,  to  12  p.m..  for  individuals 
to  speak  on  the  issue  of  what  constitutes 
compatibility/consistency  with  a  system 
of  sustainable  agriculture,  oryanic 
production  and  handling.  Individuals 


and  organizations  wishing  to  make  an 
oral  presentation  at  the  meeting  may 
forward  their  request  by  facsimile  to  Ms. 
Katherine  Benham  at  (202)  205-7808. 
While  persons  wishing  to  make  a 
presentation  ma\  sign  up  at  the  door, 
advance  registration  will  ensure  that  a 
person  has  the  opportunity  to  speak 
during  the  allottee!  time  period  and  will 
help  the  .NOSB  to  better  manage  the 
meeting  and  to  accomplish  its  agenda. 
Individuals  or  organizations  will  be 
given  approximately  5  minutes  to 
present  their  \iews.  All  persons  making 
an  oral  presentation  are  recjuested  to 
provide  their  commcmts  in  writing. 
Written  submissions  may  contain 
information  other  than  that  prcisented  at 
the  oral  presentation. 

Written  comments  may  also  be 
submitted  at  the  meeting.  Persons 
submitting  written  comments  at  the 
meeting  are  asked  to  provide  30  copies. 

Interested  persons  mav  \'isit  the 
NOSB  portion  of  the  NOP  Web  site 
http  J /www  .ams.usda.gov/nop  to  view 
available  documents  prior  to  the 
meeting,  .Approximately  6  weeks 
following  the  meeting  interested 
persons  will  be  able  to  visit  the  NOSB 
portion  of  the  NOP  Web  site  to  view 
documents  from  the  meeting. 

Dated  OctobtT  1,  HW^ 
A.|.  Yate.s. 

Administniliii   .^i^rii  iiltumi  Mdrkftim; 

W'R  Doc,  03-25,U  1  Filed  lO-O-tJ.i;  8:4.5  ami 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Newspapers  Used  for  Publication  of 
Legal  Notices  by  the  Intermountain 
Region;  Utah,  Idaho,  Nevada,  and 
Wyoming 

AGENCY:  1  nrest  Service.  USDA. 
action:  Notice. 

SUMMARY:  This  notice  lists  the 
n-'Usp.ipcrs  that  will  he  used  l)\  the 
ranger  ilistricts.  forests  <in(i  regional 
office  of  the  Intermountain  Region  to 
publish  legal  notic:es  required  under  36 
CFR  part  S,  215  and  217,  The  intended 
effect  of  this  action  is  to  inform 
interestcMi  members  of  the  public  which 
newspapers  the  Forest  .Service  will  use 
to  publish  notices  of  proposeci  actions 
and  notices  of  decision.  This  will 
provide  the  public  with  c:onstruc:tive 
notice  of  Forest  .Sfryic;e  proposals  and 
(lei  isioiis.  provide  information  on  the 
proc  edures  to  ( {iinment  or  appeal,  and 
establi.sh  the  date  that  the  Forest  Service 


will  use  to  determine  if  comments  or 
appeals  were  timely. 
DATES:  Publication  of  legal  notices  in 
the  listed  newspapers  will  begin  on  or 
after  October  1,  2003.  The  list  of 
newspapers  will  remain  in  effect  until 
April  1,  2004,  when  another  notice  will 
be  published  in  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Priscilla  McLain,  Regional  Appeals 
Coordinator.  Intermountain  Region,  324 
25th  Street,  Ogden.  UT  84401,  and 
phone  (801) 625-5146. 
SUPPLEMENTARY  INFORMATION:  The 
administrative  procedures  at  36  CFR 
parts  215  and  217  require  the  Forest 
Service  to  publish  notices  in  a 
newspaper  of  general  circulation.  The 
content  of  the  notices  is  specified  in  36 
CFR  part  215  and  217.  In  general,  the 
notices  will  identify:  the  decision  or 
project,  by  title  or  subject  matter;  the 
name  and  title  of  the  official  making  the 
decision;  how  to  obtain  additional 
information;  and  where  and  how  to  file 
comments  or  appeals.  The  date  the 
notice  is  published  will  be  used  to 
establish  the  official  date  for  the 
beginning  of  the  comment  or  appeal 
period.  The  newspapers  to  be  used  are 
as  follows: 

Regional  Forester,  Intermountain 
Region 

For  decisions  made  by  the  Regional 

Forester  affecting  national  Forests 

in  Idaho: 
T/ip  Idaho  Statesman.  Boise,  Idaho 
For  dcicisions  made  by  the  Regional 

Forester  affecting  National  Forests 

in  Nevada: 
Thr  Reno  Gazette-lournnl.  Reno, 

N(;yada 
For  decisions  made  by  thf^egional 

Forester  affecting  National  Forests 

in  Wyoming: 
Casper  Star-Tribune  Casper, 

Wyoming 
For  decisions  made  by  the  Regional 

Forester  affecting  National  Forests 

in  Utah: 
Salt  Lake  Tribune.  Salt  Lake  City, 

rtah 
For  the  decisions  made  by  the  Regional 

Forester  that  affect  all  National 

Forests  in  the  Intermountain 

Region: 
Salt  Lake  Tribune.  .Salt  Lake  Citv, 

Ct^h 

Ashley  National  Forest 

Ashley  Forest  Supervisor  decisions; 

Vernal  Express.  Vernal,  Utah 
Duchesne  District  Ranger  decisions: 

I  'inta  Basin  Standard,  Roosevelt, 
Utah 
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Flaming  Gorge  District  Ranger  for 
decisions  affecting  Wyoming: 
Rocket  Miner,  Rock  Springs, 
Wyoming 
Flaming  Gorge  District  Ranger  for 
decisions  affecting  Utah: 
Vernal  Express,  Vernal,  Utah 
Roosevelt  District  Ranger  decisions: 
Uinta  Basin  Standard,  Roosevelt, 
Utah 
Vernal  District  Ranger  decisions: 
Vernal  Express,  Vernal,  Utah 

Boise  National  Forest 

Boise  Forest  Supervisor  decisions: 

The  Idaho  Statesman,  Boise,  Idaho 
Cascade  District  Ranger  decisions: 

The  Long  Valley  Advocate,  Cascade, 
Idaho 
Emmett  District  Ranger  decisions: 

The  Messenger-Index,  Emmett,  Idaho 
Idaho  City  District  Ranger  decisions: 

The  Idaho  Statesman,  Boise,  Idaho 
Lowman  District  Ranger  decisions: 

The  Idaho  World,  Garden  Valley, 
Idaho 
Mountain  Home  District  Ranger 
decisions: 

The  Idaho  Statesman,  Boise,  Idaho 

Bridger-Teton  National  Forest 

Bridger-Teton  Forest  Supervisor 
decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 
Big  Piney  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 
Buffalo  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 
Greys  River  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 
Jackson  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 
Kemmerer  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 
Pinedale  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 

Caribou-Targhee  National  Forest 

Caribou-Targhee  Forest  Supervisor 
decisions  for  the  Caribou  portion: 
Idaho  State  Journal,  Pocatello,  Idaho 
Caribou-Targhee  Forest  Supervisor 
decisions  for  the  Targhee  portion: 
The  Post  Register,  Idaho  Falls,  Idaho 
Ashton  District  Ranger  decisions: 


The  Post  Register,  Ideiho  Falls,  Idaho 
Dabois  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 
Island  Park  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 
Montpelier  District  Ranger  decisions: 

Idaho  State  Journal,  Pocatello.  Idaho 
Palisades  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 
Soda  Springs  District  Ranger  decisions: 

Idaho  State  Journal,  Pocatello,  Idaho 
Teton  Basin  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 
Westside  District  Ranger  decisions: 

Idaho  State  Journal,  Pocatello,  Idaho 

Dixie  National  Forest 

Dixie  Forest  Supervisor  decisions: 

The  Daily  Spectrum,  St.  George,  Utah 
Cedar  City  District  Ranger  decisions: 

The  Daily  Spectrum,  St.  George.  Utah 
Escalante  District  Ranger  decisions: 

The  Daily  Spectrum.  St.  George.  Utah 
Pine  Valley  District  Ranger  decisions: 

The  Daily  Spectrum,  St.  George,  Utah 
Powrell  District  Ranger  decisions: 

The  Daily  Spectrum,  St.  George,  Utah 
Teasdale  District  Ranger  decisions: 

The  Daily  Spectrum,  St.  George.  Utah 

Fishlake  National  Forest 

Fishlake  National  Supervisor  decisions: 

Richfield  Reaper,  Richfield,  Utah 
Beaver  District  Ranger  decisions: 

Richfield  Reaper,  Richfield,  Utah 
Fillmore  District  Ranger  decisions: 

Richfield  Reaper,  Richfield,  Utah 
Loa  District  Ranger  decisions: 

Richfield  Reaper,  Richiield,  Utah 
Richfield  District  Ranger  decisions:  . 

Richfield  Reaper,  Richfield,  Utah 

Humboldt-Toiyabe  National  Forests 

Humboldt-Toiyabe  Forest  Supervisor 
decisions  for  the  Humboldt  portion: 

Elko  Free  Press,  Elko,  Nevada 
Humboldt-Toiyabe  Forest  Supervisor 
decisions  for  the  Toiyabe  portion: 

Reno  Gazette-Journal,  Reno,  Nevada 
Austin  District  Ranger  decisions: 

Reno  Gazette-Journal,  Reno,  Nevada 
Bridgeport  District  Ranger  decisions: 

The  Review-Herald,  Mammoth  Lakes, 
California 
Carson  District  Ranger  decisions: 

Reno  Gazette-Journal,  Reno,  Nevada 
Ely  District  Ranger  decisions: 

Ely  Daily  Times,  Ely  Nevada 
Jarbidge  District  Ranger  decisions: 

Elko  Daily  Free  Press,  Elko,  Nevada 


Mountain  City  District  Ranger  decisions: 

Elko  Daily  Free  Press,  Elko,  Nevada 
Ruby  Mountains  District  Ranger 
decisions: 
Elko  Daily  Free  Press.  Elko.  Nevada 
Santa  Rosa  District  Ranger  decisions: 

Humboldt  Sun.  Winnemucca,  Nevada 
Spring  Mountains  National  Recreation 
Area  District  Ranger  decisions: 
Las  Vegas  Review  Journal.  Las  Vegas, 
Nevada 
Tonopah  District  Ranger  decisions: 
Tonopah  Times  Bonanza-Goldfield 
News.  Tonopah,  Nevada 

Manti-LaSal  National  Forest 

Manti-LaSal  Forest  Supervisor 
decisions: 

Sun  Advocate,  Price.  Utah 
Ferron  District  Ranger  decisions: 

Emery  County  Progress,  Castle  Dale, 
Utah 
Moab  District  Ranger  decisions: 

The  Times  Independent,  Moab.  Utah 
Monticelio  District  Ranger  decisions: 

The  San  Juan  Record,  Monticelio, 
Utah 
Price  District  Ranger  decisions: 

Sun  Advocate,  Price,  Utah 
Sanpete  District  Ranger  decisions: 

The  Pyramid,  Mt.  Pleasant,  Utah 

Payette  National  Forest 

Payette  Forest  Superevisor  decisions: 

Idaho  Statesman,  Boise,  Idaho 
Council  District  Ranger  decisions: 

Adam  County  Record,  Council,  Idaho 
Krassel  District  Ranger  decisions: 

Star  News,  McCall,  Idaho 
McCall  District  Ranger  decisions: 

Star  News,  McCall,  Idaho 
New  Meadows  District  Ranger 
decisions: 

Star  News,  McCall.  Idaho 
Weiser  District  Ranger  decisions: 

Signal  American,  Weiser,  Idaho 

Salmon-Challis  National  Forests 

Salmon-Challis  Forest  Supervisor 
decisions  for  the  Salmon  portion: 

The  Recorder-Herald,  Salmon,  Idaho 
Salmon-Challis  Forest  Supervisor 
decisions  for  the  Challis  portion: 

The  Challis  Messenger,  Challis.  Idaho 
Challis  District  Ranger  decisions: 

The  Challis  Messenger,  Challis,  Idaho 
Leadore  District  Ranger  decisions: 

The  Recorder-Herald,  Salmon,  Idaho 
Lost  River  District  Ranger  decisions: 

The  Challis  Messenger,  Challis.  Idaho 
Middle  Fork  District  Ranger  decisions: 
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The  Chailis  Messenger.  C;hallis.  Idahn 
North  Fork  District  Ranger  decisions: 

The  Recorder-Herald.  Salmon.  Idaho 
Salmon  Cobalt  District  Ranger 
decisions: 

The  Recorder-Herald .  Salmon.  Idaho 
\'ankee  Fork  District  Ranger  decisions: 

The  (.'hallis  .Messenger.  Cihallis.  Idaho 

Sawtooth  National  Forest 

Sawtooth  Forest  Supervisor  decisions: 

The  Times  W-ivs,  Twin  Falls.  Idaho 
Fairfield  District  Ranger  (ie(  isions 

The  Times  News.  Twin  Falls,  Idaho 
Keti  hum  District  Ranger  decisions: 

Idaho  Mountain  Express.  Ketchum. 
Idaho 
Minidoka  District  Ranger  decisions: 

The  Times  \'ei\s.  Twin  Falls.  Idaho 
Sawtooth  National  Recreation  .-Xiea 
decisions: 

dhnllis  Messenger.  C'hallis.  I'tah 

I'inta  National  Forest 

I'nita  Forest  Supervisor  decisions: 

The  Dailv  Herald.  Provo.  I'tah 
Heber  District  Ranger  decisions: 

The  Daily  Herald.  Provo.  Utah 
Pleasant  Grove  District  Ranger 
decisions; 

The  Dailv  Herald.  Provo,  Utah 
Spanish  Fork  District  Ranger  decisions: 

The  Dailv  Herald.  Provo.  Utah 

Wasatch-Cache  National  Forest 

\Vasatch-('ache  Forest  Supervisor 
decisions: 
Salt  Lake  Tribune.  Salt  Lake  City. 
L'tah 
Evanston  District  Ranger  decisions: 
I  'inta  County  Herald.  Evanston. 
Wyoming 
Kamas  District  Ranger  decisions: 
Salt  Lake  Tribune,  Salt  Lake  City, 
Utah 
Logan  District  Ranger  decisions: 

Logan  Herald  Journal.  Logan,  I  tah 
Mountain  View  District  Ranger 

decisions: 
( 'inta  County  Herald.  Evanston. 

Wyoming 
Ogden  District  Ranger  decisions: 
Ogden  Standard  Examiner.  Ogden. 
L'tah 
Salt  Lake  District  Ranger  decisions: 
Salt  Lake  Tribune.  Salt  Lake  Citv, 
Utah 

Dated   October  1.  ^003. 
Jack  G.  Trover, 

Regional  Forester 

[PR  Doc.  03-25327  Filed  10-t.-03:  H  45  am] 

BtLUNG  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

North  Gifford  PInchot  National  Forest 
Resource  Advisory  Committee  Meeting 
Notice 

AGE:^CY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 


SUiyilWARY:  The  North  Gifford  Pinchot 
National  Forest  Resource  Advisory 
Committee  will  meet  on  Friday.  October 
24,  200:3.  at  the  WSl  I  Conference  Room. 
locate(l  111  tht>  basement  of  the  Lewis 
County  Courthouse.  ,3.51  NW.  North 
Street.  I. helhalis.  Washington  98532. 
The  meeting  will  begin  at  9  am,  and 
continue  until  12  noon.  The  purpose  of 
the  meeting  is  to  review  proposals  for 
Title  II  funding  of  Forest  projects  under 
the  Secure  Rural  Schools  and  County 
Self-Determination  Act  of  2000. 

All  .North  Gifford  Pinchot  National 
Forest  Resource  Advisory  Committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  encouraged  to 
attend.  The  "open  forum"  provides 
opportunity  for  the  public  to  bring 
issues,  concerns,  and  discussion  topics 
to  the  Advisory'  Committee.  The  "open 
forum"  is  scheduled  to  occur  at  9:15 
am.  Interested  speakers  will  need  to 
register  prior  to  the  open  forum  period. 
The  committee  welcomes  the  public's 
written  comments  on  committee 
business  anv  time 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Roger  Peterson.  Public  Affairs 
Specialist,  at  (,3bO)  H91-5007,  or  write 
Forest  Headquarters  Office,  Gifford 
Pinchot  National  Forest,  10600  NE.  51st 
Circle,  Vancouver,  \VA  98682. 

Dated:  September  U).  2003. 
Earl  W.  Ford, 

Acting  /■'ort'sf  Sup'TMsar 

[FR  Doc.  03-25326  Filed  UK-fv-03;  8:45  ami 

BILLING  CODE  3410-n-M 


CHEMICAL  SAFETY  AND  HAZARD 
INVESTIGATION  BOARD 

Sunshine  Act  Meeting 

In  connection  with  its  investigation 
into  a  violent  explosion  that  occurred  in 
a  chemical  distillation  tower  at  First 
Chemical  Corporatitm  in  Pascagoula. 
Mississippi,  on  October  13,  2002,  the 
United  States  (]hemic:al  Safety  and 
Hazard  Investigaticm  Board  anncjunces 
that  it  will  convtTie  a  Public  Meeting 
beginning  at  9:30  am  Eastern  Standard 
time  on  {)c:tober  15,  at  the  I.aFont  Inn, 
Highway  90,  Pascagoula,  Mississippi 
39595. 


The  explosion  occurred  in  a  chemical 
distillation  tower,  sending  heavy  debris 
over  a  wide  area.  No  one  was  seriously 
injured  or  killed  in  the  incident,  which 
occurred  early  on  a  Sunday  morning. 
One  nitrotoluene  storage  tank  at  the  site 
was  punctured  by  explosion  debris, 
igniting  a  fire  that  burned  for  several 
hours.  Three  out  of  the  23  workers  on 
site  at  the  time  of  the  incident  received 
minor  injuries,  and  nearby  residents 
were  temporarily  sheltered  in  place.  A 
producer  of  aniline  and  nitrotoluene 
derivatives  and  intermediates,  First 
Chemical  Corp.  is  a  subsidiary  of 
ChemFirst  Inc..  which  was  acquired  by 
Dupont  after  the  accident. 

At  the  meeting  CSB  staff  will  present 
to  the  Board  the  results  of  their 
investigation  into  this  incident, 
including  an  analysis  of  the  incident 
together  with  a  discussion  of  the  key 
findings,  root  and  contributing  causes, 
and  draft  recommendations. 

Recommendations  are  issued  by  a 
vote  of  the  Board  and  address  an 
identified  safety  deficiency  uncovered 
during  the  investigation,  and  specify 
how  to  correct  the  situation.  Safety 
recommendations  are  the  primary  tool 
used  by  the  Board  to  motivate 
implementation  of  safety  improvements 
and  prevent  future  incidents.  The  CSB 
uses  its  unique  independent  accident 
investigation  perspective  to  identify 
trends  or  issues  that  might  otherwise  be 
o'erlooked.  CSB  recommendations  may 
be  directed  to  corporations,  trade 
associations,  government  entities,  safety 
organizations,  labor  unions  and  others. 

After  the  staff  presentation,  the  Board 
will  allow  a  time  for  public  comment. 
Following  the  conclusion  of  the  public 
comment  period,  the  Board  will 
consider  whether  to  vote  to  approve  the 
final  report  and  recommendations. 
When  a  report  and  its  recommendations 
are  approved,  this  will  begin  CSB's 
process  for  disseminating  the  findings 
and  recommendations  of  the  report  not 
only  to  the  recipients  of 
recommendations  but  also  to  other 
public  and  industry  sectors.  The  CSB 
believes  that  this  process  will  ultimately 
lead  to  the  adoption  of 
recommendations  and  the  growing  body 
of  safety  knowledge  in  the  industry, 
which,  in  turn,  should  save  future  lives 
and  property. 

All  staff  presentations  are  preliminary 
and  are  intended  solely  to  allow  the 
Board  to  consider  in  a  public  forum  the 
issues  and  factors  involved  in  this  case. 
No  factual  analyses,  conclusions  or 
findings  should  be  considered  final. 
Only  after  the  Board  has  considered  the 
staff  presentation  and  approved  the  staff 
report  will  there  be  an  approved  final 
record  of  this  incident. 
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The  meeting  will  be  open  to  the 
public.  Please  notify  CSB  if  a  translator 
or  interpreter  is  needed,  at  least  5 
business  days  prior  to  the  public 
meeting.  For  more  information,  please 
contact  the  Chemical  Safety  and  Hazard 
Investigation  Board  at  (202)  261-7600, 
or  visit  our  Web  site  at:  http:// 
www.csb.gov. 

Christopher  Lyon, 

Attorney  Advisor. 

[FR  Doc.  03-25564  Filed  10-3-03;  3:54  pm] 

BILUNC  CODE  6350-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Washington  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Washington  State  Advisory  Conmiittee 
to  the  Commission  will  convene  at  10 
a.m.  and  adjourn  at  12  p.m.,  on  October 
17,  2003  at  the  Westin  Hotel,  1900  Fifth 
Avenue.  Seattle,  Washington  98101.  The 
purpose  of  the  meeting  is  to  obtain 
information  on  education  issues  and 
plan  Committee  activities. 

Persons  desiring  additional 
information,  or  plaiming  a  presentation 
to  the  Committee,  should  contact  Philip 
Montez.  Director  of  the  Western 
Regional  Office,  213-894-3437  (TDD 
213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  September  30, 
2003. 

Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  03-25395  Filed  10-6-03;  8:45  am] 

BILLING  CODE  633S-01-I> 


DEPARTMENT  OF  COMMERCE 

Membership  of  the  Departmental 
Performance  Review  Board 

agency:  Department  of  Commerce. 

ACTION:  Notice  of  membership  of 
Departmental  Performance  Review 
Board. 


SUMMARY:  In  accordance  with  5  U.S.C. 
4313(c)(4),  Department  of  Commerce 
(DOC)  aimounces  the  appointment  of 
persons  to  serve  as  members  of  the 
Departmental  Performance  Review 
Board  (DPRB).  The  DPRB  is  responsible 
for  reviewing  performance  appraisals 
and  ratings  of  Senior  Executive  Service 
(SES)  members  and  serves  as  the  higher 
level  review  for  executives  who  report 
to  an  appointing  authority.  The 
appointment  of  these  members  to  the 
DPRB  will  be  for  periods  of  24  months. 

DATES:  The  effective  date  of  service  of 
appointees  to  the  Department  of 
Performance  Review  Board  is  upon 
publication  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  C.  Hoffheins,  Deputy  Director  for 
Human  Resources  Management,  Office 
of  Human  Resources  Management, 
Office  of  the  Director,  14th  and 
Constitution  Ave,  NW.,  Washington,  DC 
20230,  (202)  482-4807. 
SUPPLEMENTARY  INFORMATION:  The 
names  and  position  titles  of  the 
members  of  the  DPRB  are  set  forth 
below  by  organization; 

2003-2005  DPRB  Membership 

Office  of  the  Secretary 

Fred  L.  Schwien,  Director,  Executive 
Secretariat. 

Office  of  General  Counsel 

Eleanor  R.  Lewis,  Chief  Counsel  for 

International  Commerce. 
Roxie  J.  Jones,  Chief  Counsel  for 

Economic  Affairs. 

Office  of  the  Chief  Financial  Officer  and 
Assistant  Secretary  for  Administration 

Richard  Yamamoto,  Director,  Office  of 
Security. 

Bureau  of  Industry  and  Security 

Miriam  Cohen,  Director  of 
Administration. 

Economic  Development  Administration 

David  M.  Bearden.  Deputy  Assistant 
Secretary  for  Economic  Development. 

Economics  and  Statistics 
Administration 

James  K.  White,  Associate  Under 

Secretary  for  Management. 
Hermann  Habermann,  Deputy  Director, 

Bureau  of  the  Census. 
Marvin  D.  Raines,  Associate  Director  for 

Field  Operations,  Biu-eau  of  the 

Census. 
J.  Steven  Landefeld,  Director.  Bureau  of 

Economic  Analysis. 
Gloria  A.  Gutierrez,  Assistant  Director 

for  Marketing  and  Customer  Liaison. 

Bureau  of  the  Census. 


International  Trade  Administration 

Henry  P.  Misisco,  Director,  Office  Of 
Automotive  Affairs. 

Susaime  S.  Lotarski,  Director,  Office 
Eastern  Europe,  Russia,  and 
Independent  States. 

Nealton  J.  Bumham,  Deputy  Assistant 
Secretary'  for  Export  Promotion 
Services. 

Linda  Moye-Cheatham,  Chief  Financial 
Officer  and  Director  of 
Administration. 

National  Oceanic  and  Atmospheric 
Administration 

Colleen  N.  Hartman,  Deputy  Assistant 
Administrator  for  Environmental 
Satellite  Data  and  Information 
Services,  National  Environmental 
Satellite  Services. 

John  E.  Oliver,  Jr.,  Deputy  Assistant 
Administrator  for  Operations, 
National  Marine  Fisheries  Service. 

Helen  Hurcombe,  Director.  Acquisition 
and  Grants  Office. 

Louisa  Koch.  Deputy  Assistant 
Administrator  for  Oceanic  and 
Atmospheric  Research,  Office  of 
Oceanic  and  Atmospheric  Research. 

John  E.  Jones,  Jr..  Deputy  Assistant 
Administrator  for  Weather  Ser\  ices. 
National  Weather  Service. 

Jamison  S.  Hawkins,  Deputy  Assistant 
Administrator  for  Ocean  and  Coastal 
Zone. 

Management,  National  Ocean  Service. 

William  Brennan,  Deputy  Assistant 
Secretar\'  for  International  Affairs. 

National  Telecommunications  and 
Information  Administration 

Robin  R.  La\^on,  Associate 
Administrator.  Office  of  International 
Affairs. 

Technology  Administration 

Hratch  G.  Semerjian,  Deputy  Director, 
National  Institute  of  Standards  and 
Technology. 

Richard  F.  Kayser,  Jr.,  Director, 

Technology  Services,  National 

Institute  of  Standards  and 

Technology. 
Marilia  A.  Matos,  Deputy  Director  for 

Management  Services.  National 

Institute  of  Standards  and 

Technology. 

Dated:  September  30.  2003. 
Janet  C.  HoECheins, 

Deputy  Director  for  Human  Resources 

Management. 

(FR  Doc.  03-25380  Filed  10-6-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  50-2003] 

Foreign-Trade  Zone  249 — Pensacoia, 
FL;  Application  for  Subzone  Status, 
Generai  Electric  Wind  Energy  and 
Energy  Rentals  (Wind  Turbines), 
Pensacoia,  FL 

An  application  has  bt-en  submitted  to 
the  F(ireign-Trade  Zones  Board  (the 
Board)  bv  the  Pensarola-Escambia 
Countv  Promotion  and  Development 
Commission,  grantee  of  FTZ  249. 
requesting  special-purpose  subzone 
status  for  the  wind  turbine 
manufacturing  plant  of  General  pnectric 
Wind  Energy  and  Energy  Rentals 
(GEWE/GEER),  located  in  Pensacoia. 
Florida.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act.  as  amended 
(19  U.S.C.  81a-81u).  ami  the  regulations 
of  the  Board  (15  CFR  part  400).  it  was 
formally  filed  on  September  25,  2003. 

The  GEWE/GEER  plant  (102  acres/ 
375,000  sq.  ft.)  is  located  at  8301  Scenic 
Highway  in  Pensacoia  (Escambia 
County).  Florida.  The  facility  (250 
employees)  is  used  to  produce  1.5 
megawatt,  wind-powered  turbines  (with 
potential  for  3  6  megawatt  units  in  the 
future)  and  wind  turbine  blades  for 
export  and  the  domestic  market.  The 
manufacturing  process  at  the  facility 
involves  machining,  assembly,  testing, 
and  warehousing.  The  plant  has 
capacity  to  produce  about  300  turbines 
and  850  wind  turbine  blades  annually 
Components  that  are.  or  may  be. 
purchased  from  abroad  (representing 
about  40-70"o  of  finished  produc  t 
value)  used  in  manufacturing  include, 
glue,  polycetal/polyester/epoxide/ 
poly  amide/ polycarbonate  resins 
(hardeners),  plastn  foil  film/tape,  plate/ 
sheet/film  of  styrene/polyvinvl 
polymers  (foam  cores),  printed  labels, 
glass  fibers  and  fabric  (root  bands),  glass 
fiber  yarn  (C'ateyon  201;  must  be 
admitted  under  privileged  foieign 
status— 19  CFR  146.41).  electrical 
grounding  rods,  steel  belts/bands,  doors, 
fasteners,  pumps,  cylinders,  hub 
castings,  bed  plates,  compressors, 
pulleys,  winches,  hoists,  electric 
motors,  generators,  transmissions, 
transmission  shafts,  gear  boxes. 
bearings.  flanges/t;ouplers.  gears, 
clutches,  couplings,  chains,  sprockets, 
electrical  connec:tors,  motors, 
transformers,  stators.  rotfirs.  ballasts, 
static  converters,  inductors,  magnets, 
batteries  (Ni-Cad.  Ni-Iron.  lead  acid), 
lightning  arresters,  circuit  breakers, 
relays,  switches,  lampholders/sockets, 
panel/distribution  boards,  speed 


controllers,  control  panels,  pitch  motor 
encoders,  motor  starters,  terminals, 
connectors,  diodes,  transistors,  bridge 
rectifiers,  photosensitive 
semiconductors,  conductors,  revolution 
counters,  and  voltage  meters  (2003  duty 
rate  range;  free — 8.5%). 

FTZ  procedures  would  exempt 
GEWE/GEER  from  Customs  duty 
payments  on  the  foreign  c;omponent 
inputs  used  in  export  prtjduction.  On  its 
domestic  shipment  and  exports  to 
NAFTA  markets,  the  company  would  be 
able  to  choose  the  duty  rate  that  applies 
to  finished  wind  turbines  (2.5%)  or 
wind  turbine  blades  (3%)  for  the 
foreign-sourced  inputs  noted  above.  The 
company  would  be  able  to  defer 
Customs  duty  payments  on  the  foreign- 
origin  finished  turbines  that  would  be 
admitted  to  the  proposed  subzone  for 
L'.S.  distribution.  Duties  would  be 
deferred  or  reduced  on  foreign 
production  equipment  admitted  to  the 
proposed  subzone  until  which  time  it 
becomes  operational.  The  application 
indicates  that  subzone  status  would 
help  improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
in\estigdte  the  application  and  report  to 
the  Board 

Public  c:omment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  following 
addresses; 

1   Sul)missions  via  Express/Package 
Dt'liven,'  Services:  Foreign-Trade  Zones 
Board.  I'  S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W. 
1099  14th  Street,  N\V  ,  Washington,  DC 
20005;  or, 

2,  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  (k)mm(;rce.  FCB- 
4100VV,  1401  Constitution  Ave..  N\V.. 
Washington.  Df :  20230. 

The  i;losing  period  for  their  receipt  is 
December  8.  2003.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  fort^going  period  may  be 
submitted  during  the  subsequent  15-day 
period  (to  December  22.  2003). 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  the 
Office  of  the  Foreign-Tradf^  Zones 
Board's  Executive  ,S(H;retary  at  address 
No.l  listed  above  and  at  the  Office  of 
the  Port  Direc;tor,  I'.S.  Bureau  of 
(Customs  and  Border  Protection,  Suite 
102,  1  South  .\  Str'-et,  F'ensa(;ola,  FL 
32501. 


Dated:  September  25.  2003. 
Pierre  V.  Duy. 

Acting  Executive  Secretary. 

(FR  Doc.  0.3-25388  Filed  10-6-03;  8:45  am] 

BILUNG  CODE  3510-OS-^ 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Action  Affecting  Export  Privileges; 
Reza  Moghadam  Pirasteh 

ORDER 

The  Bureau  of  Industry  and  Security. 
United  States  Department  of  Commerce 
("BIS")  having  notified  Reza  Moghadam 
Pirasteh  ("Pirasteh")  of  its  intention  to 
initiate  an  administrative  proceeding 
against  Pirasteh  pursuant  to  Section 
766.3  of  the  Export  Administration 
regulations  (c:urrentlv  codified  at  15 
CFR  Parts  730-744  (2003)} 
("Regulations"),  and  Section  13(c)  of  the 
Export  Administration  Act  of  1979,  as 
amended  (50  U.S.C.  app.  Sections  2401- 
2420  (2000))  ("Act"),'  based  on  the 
proposed  charging  letter  issued  to 
Pirasteh  that  alleged  Pirasteh  committed 
four  violations  of  the  Regulations,  by 
aiding  and  abetting  exports  of  liquid 
injectors  to  Iran,  items  subject  to  the 
Regulations  and  the  Iran  Transactions 
Regulations,  without  authorization  from 
the  Office  of  Foreign  Assets  control, 
U.S.  Department  of  Treasury  (on  two 
occasions);  by  acting  to  evade  the 
Regulations  by  directing  that  the  name 
of  the  country  "Iran"  not  be  used  in 
communications  so  as  to  conceal  the 
ultimate  destination  of  the  exports;  and 
by  making  a  false  statement  to  a  BIS 
investigator. 

BIS  and  Pirasteh  having  entered  into 
a  Settlement  Agreement  pursuant  to 
section  766.18(a)  of  the  Regulations 
whereby  they  agreed  to  settle  this  matter 
in  accordance  with  the  terms  and 
conditions  set  forth  therein,  and  the 
terms  of  the  Settlement  Agreement 
having  been  approved  by  me; 


'  From  Aujaust  Jl.  1944  through  N'i)\ ember  12. 
jnod.  Ihe  .Act  was  in  lapse  During  thai  peniiii.  the 
I'resKtent.  thnmgh  Executive  Order  12124,  whu  h 
hacj  bt^en  exteiuieil  hv  successive  t'resiiienlial 
Notices.  Ihe  last  of  which  was  .August  :i,  2(100  (;i 
CKR  2000(:oinp   J97  (20011),  conlineud  the 
Reg.iliitions  in  etfect  under  Ihe  Internalional 
Hmergencv  Fconomic  Powers  Act  (50  I'.S.C.   1701  — 
1707  (2000)1  (    IKEPA")  On  .November  Ki.  2000.  Ihe 
.\cl  was  reauthorized  and  il  remained  in  effect 
through  ,\ugusl  20,  2001   Since  August  21.  2001. 
the  .•\ct  has  been  in  lapse  and  the  President,  through 
E.xecutivp  Order  13222  of  August  17,2001  (3  CFR. 
2001  Comp   7H:i  (2002)).  as  last  extended  by  the 
Notice  of  August  7,  2003  (68  FR  47833  (August  11, 
200311,  has  loatinued  the  Regulations  in  effect 
under  lEEPA. 
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It  Is  Therefore  Ordered: 

First,  that  a  civil  penalty  of  $4,500  is 
assessed  against  Pirasteh.  Pajonent  of 
the  civil  penalty  shall  be  made  in  seven 
payments  to  the  Department  of 
Commerce.  The  first  payment  shall  be  of 
$300  and  shall  be  paid  within  30  days 
from  the  date  of  entry  of  this  Order.  The 
next  six  payments  shall  each  be  of  $700 
Emd  shall  be  made  on  or  before;  April  1, 
2004,  July  1,  2004,  October  1.  2004, 
January  4,  2005,  April  1,  2005,  and  July 
1,  2005.  Payments  shall  be  made  in  the 
manner  specified  in  the  attached 
instructions. 

Second,  that  pursuant  to  the  Debt 
Collection  Act  of  1982,  as  amended  (31 
U.S.C.  §§  3701-3720E  (2000)).  the  civil 
penalty  owed  under  this  Order  accrues 
interest  as  more  fully  described  in  the 
attached  notice,  and,  if  a  payment  is  not 
made  by  the  due  date  specified  herein, 
Pirasteh  will  be  assessed,  in  addition  to 
the  full  amount  of  the  civil  penalty  and 
interest,  a  penalty  charge  and  an 
administrative  charge,  as  more  fully 
described  in  the  attached  Notice. 

Third,  that  for  a  period  of  seven  years 
from  the  date  of  this  Order,  Pirasteh, 
2308  Arroyo  Court,  Piano,  Texas  75074, 
his  successors  or  assigns,  and  when 
acting  for  or  on  behalf  of  Pirasteh,  his 
representatives,  agents,  or  employees 
("denied  person")  may  not,  directly  or 
indirectly,  participate  in  any  way  in  any 
transaction  involving  any  commodity, 
software,  or  technology  (hereinafter 
collectively  referred  to  as  "item") 
exported  or  to  be  exported  from  the 
United  States  that  is  subject  to  the 
Regulations,  or  in  emy  other  activity 
subject  to  the  Regulations,  including, 
but  not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license,  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

Fourth,  that  no  person  may,  directly 
or  indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 


B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 
intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
State.  For  purposes  of  this  paragraph, 
servicing  means  installations, 
maintenance,  repair,  modification  or 
testing. 

Fifth,  that  after  notice  and 
opportunity  for  comment  as  provided  in 
Section  766.23  of  "the  Regulations,  any 
person,  firm,  corporation,  or  business 
organization  related  to  Pirasteh  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

Sixth,  that  this  Order  does  not 
prohibit  any  export,  reexport,  or  other 
transaction  subject  to  the  Regulations 
where  the  only  items  involved  that  are 
subject  to  the  Regulations  are  the 
foreign-produced  direct  product  of  U.S. - 
origin  technology- 
Seventh,  that,  the  proposed  charging 
letter,  the  Settlement  Agreement,  and 
this  Order  shall  be  made  available  to  the 
public. 

This  Order,  which  constitutes  the 
final  agency  action  ion  this  matter,  is 
effective  immediately. 

Entered  this  30th  day  of  September  2003. 
Lisa  A.  Prager, 

Acting  Assistant  Secretary  of  Commerce  for 

Export  Enforcement. 

[FR  Doc.  03-25390  Filed  10-6-03;  8:45  am] 

BILUNG  CODE  351(M}T-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-862] 

Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Foundry  Colce  from  the 
People's  Republic  of  China 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review. 

EFFECTIVE  DATE:  October  7,  2003. 
SUMMARY:  The  Department  of  Commerce 
("Department")  is  conducting  an 
administrative  review  of  the 
antidimiping  duty  order  on  foimdr>' 
coke  from  the  People's  Republic  of 
China  ("PRC")  in  response  to  requests 
from  ABC  Coke,  Citizens  Gas  &  Coke 
Utility,  Erie  Coke  Corporation,  Sloss 
Industries  Corporation,  and  Tonawanda 
Coke  Corporation  (collectively, 
"Domestic  Producers"  or  "Petitioners"). 
The  period  of  review  ( "POR")  is  from 
March  8,  2001  through  August  31.  2002. 
We  preliminarily  determine,  based  on 
adverse  facts  available,  that  CITIC 
Trading  Company,  Ltd.  ("CITIC")  sold 
subject  merchandise  at  less  than  normal 
value  ("NV").  The  preliminary  results 
are  listed  below  in  the  section  titled 
"Preliminary  Results  of  Review."  If 
these  preliminary  results  are  adopted  in 
our  final  results,  we  will  instruct  the 
U.S.  Bureau  of  Customs  and  Border 
Protection  ("Customs")  to  assess 
antidumping  duties  based  on  the  PRC- 
wide  rate.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  comments  are 
requested  to  siunbit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Holton,  Office  of  AD/CVD 
Enforcement  9,  Import  Administration, 
Internationa]  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW, 
Washington,  D.C.  20230;  telephone: 
(202)482-1324. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  31.  2001,  the  Department 
published  the  antidumping  duty  order 
on  foundry  coke  from  the  People's 
Republic  of  China  ("Foimdn,-  Coke  from 
the  PRC").  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Foundry'  Coke  Products 
From  The  People's  Republic  of  China, 
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66  FR  39487  (July.  31,  2001);  see  also 
Notice  of  Amended  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Foundry  Coke  Products  From  The 
Peoples  Republic  of  China.  66  FR  45962 
(August  31,  2001),  and  Notice  of 
Amended  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order:  Foundry  Coke 
Products  From  The  People's  Republic  of 
China.  66  FR  48025  (September  1 7. 
2001).  On  September  3,  2002,  the 
Department  published  a  notice  of 
opportunity  to  request  an  administrative 
review  for  this  order  covering  the  period 
March  8.  2001,  through  August  31, 
2002.  See  Antidumping  or 
Countervailing  Duty  Order  Finding,  or 
Suspended  Investigation:  Opportunity 
to  Request  Administrative  Review.  67 
FR  56267  (September  3,  2002).  On 
September  30,  2002,  the  Department 
received  a  request  from  the  Petitioners, 
requesting  the  review  of  CITIC.  in 
accordance  with  19  CFR  351.213(b).  The 
Department  initiated  the  review  on 
October  24,  2002.  See  Notice  of 
Initiation  of  Antidumping  and 
Counterx'ailing  Dut\-  Administrative 
Reviews.  67  FR  65336  (October  24. 
2002). 

On  November  8   2002.  the  Department 
issued  an  antidumping  questionnaire  to 
CITIC  with  instructions  that  it  and  the 
appropriate  producers/suppliers 
("suppliers")  of  the  subject  merchandise 
are  required  to  respond  hv  the  due 
dates.  The  original  due  dates  were 
November  11.  2002.  for  section  A  and 
Decem.ber  17,  2002,  for  sections  C-E. 
After  two  separate  e.xtensions.  the 
Department  received  a  timely  section  A 
questionnaire  response,  in  part,  on 
December  12,  2002.  from  C:iTIC.  There 
were  multiple  transactions  of  subject 
merchandise  during  the  PC3R  in  which 
CITIC  was  the  e.xporter  and  other  parties 
were  the  suppliers  During  the  FOR. 
CITIC  obtained  the  foundry  coke  that 
was  ultimately  sold  in  the  United  States 
from  three  suppliers. 

On  December  16,  2002,  the 
Department  received  a  completed 
section  A  response  from  CITIC  On 
December  19.  2002.  CITIC  submitted  its 
response  to  section  C  of  thi' 
questionnaire  On  lanuary  3.  2003. 
CITIC  requested  a  two-week  extension 
for  section  D  of  the  questionnaire, 
which  was  originally  due  on  December 
17,  2002.  On  January-  7,  2003,  the 
Department  granted  a  one-week 
extension  for  section  D  of  the 
questionnaire,  setting  a  new  deadline  of 
January'  13,  2003.  CITIC  did  not  supply 
the  Department  with  a  response  to 
section  D  of  the  questionnaire  by  the 
January  13,  2003,  deadline. 


On  April  15,  2003.  the  Department 
issued  CITIC  a  supplemental 
questionnaire  with  a  response  date  of 
April  29,  2003.  After  five  additional 
extensions,  CITIC  responded  to  the 
supplemental  questionnaire,  in  part,  on 
June  5,  2003,  and  stated  that  the 
Department  would  receive  the  full 
information  as  soon  as  the  information 
was  available.  CITIC  did  not  provide  a 
c:omplete  response  to  all  questions  of 
the  supplemental  questionnaire. 

On  May  1.  2003.  we  requested 
comments  on  surrogate-country 
selection  and  requested  that  parties 
provide  surrogate  fac;tors  of  production 
values  for  the  preliminary  results  no 
later  than  May  15,  2003.  We  received 
comments  from  the  Petitioners,  on  May 
e.  2003 On  May  15,  2003.  CITIC 
submitted  publicly  available  Indian 
import  statistics  for  valuing  the  subject 
merchandise's  factors  of  production  in 
this  review. 

On  May  28.  2003,  the  Department 
determined  that  it  was  not  practicable  to 
complete  the  preliminary  results  of  this 
review  within  the  statutory  time  limit. 
Consequently,  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  and 
section  351  213(h)(1)  of  the 
Department's  regulations,  the 
Department  extended  the  deadline  for 
completion  of  the  preliminary  results  of 
the  administrative  review  by  120  days, 
to  September  30,  2003.  See  Notice  of 
Extension  of  Time  Limit  of  the 
Preliminar\-  Results  of  Antidumping 
Duty  Administrative  Review:  Foundry- 
Coke  from  the  People's  Republic  of 
China.  68  FR  31681  (May  28,  2003) 
("Extension  of  Time  Limits"].  On  July 
24,  2003,  the  Department  published  a 
correction  to  the  Extension  of  Time 
Limits,  due  to  incorrect  information 
regarding  the  deadline  of  the 
preliminarv  results.  Notice  of  Extension 
of  Time  Limit  of  the  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review:  Foundry  Coke  from  the  People's 
Republic  of  China:  Correction.  68  FR 
43712  (July  24.  2003). 

Scope  of  Review 

For  purposes  of  this  investigation,  the 
product  covered  is  coke  larger  than  100 
mm  (4  inches)  in  maximum  diameter 
and  at  least  50  percent  of  which  is 
retained  on  a  lOO-mm  (4  inch)  sieve,  of 
a  kind  used  in  foundries. 

The  fountiry  c;(jke  products  subject  to 
this  investigation  were  classifiable 
under  subheading  2704.00.00.10  (as  of 
January  1.  2000)  and  are  currently 
classifiable  under  subheading 
2704.00.00. 1 1  (as  of  |ulv  1 .  2000)  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (  "HTSUS").  Although  the 
HTSUS  subheadings  are  provided  for 


convenience  and  Customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Nonmarket  Economy  Country 

The  Department  has  treated  the  PRC 
as  a  non-market  economy  ("NME") 
country  in  all  past  antidumping 
investigations  (see  e.g.,  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Bulk  Aspirin  From  the 
People's  Republic  of  China.  65  FR  33805 
(May  25,  2000),  and  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Non-Frozen  Apple 
fuice  Concentrate  from  the  People's 
Republic  of  China,  65  FR  19873  (April 
13,  2000)).  A  designation  as  a  NME 
remains  in  effect  until  it  is  revoked  by 
the  Department.  See  section  771(18)(C) 
of  the  Tariff  Act  of  1930,  as  amended 
("the  Act").  The  respondents  in  this 
investigation  have  not  requested  a 
revocation  of  the  PRC's  NME  status.  We 
have,  therefore,  preliminarily 
determined  to  continue  to  treat  the  PRC 
as  a  NME  country.  When  the 
Department  is  investigating  imports 
from  a  NME,  section  773(c)(1)  of  the  Act 
directs  us  to  base  the  NV  on  the  NME 
producer's  factors  of  production,  valued 
in  a  comparable  market  economy  that  is 
a  significant  producer  of  comparable 
merchandise. 

Furthermore,  no  interested  party  has 
requested  that  the  foundry  coke 
industry  in  the  PRC  be  treated  as  a 
market-oriented  industry  and  no 
information  has  been  provided  that 
would  lead  to  such  a  determination. 
Therefore,  we  have  not  treated  the 
foundry  coke  industry  in  the  PRC  as  a 
market-oriented  industry  in  this 
investigation. 

Separate  Rate 

Although  CITIC.  a  mandatory' 
respondent,  submitted  a  response  to 
section  A  of  the  questionnaire,  it  did  not 
respcmd  to  section  D  of  the 
questionnaire  and  other  vital 
information  requested  by  the 
Department.  As  a  mandatory 
respondent,  CITIC  was  required  to 
provide  complete  questionnaire 
responses.  Therefore,  as  detailed  in  the 
'Application  of  Adverse  Facts 
Available  "  section  below,  adverse  facts 
available  have  been  assigned  to  CITIC.   . 
As  a  result.  CITIC  will  not  receive  a 
separate  rate  for  these  preliminary 
results. 

Application  of  Facts  Available 

On  November  8,  2002.  the  Department 
sent  CITIC  section  D  of  the 
questionnaire,  requesting  CITIC  and  its 
three  suppliers  to  provide  factors  of 
production  ("FOP")  information  for  the 
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subject  merchandise  during  the  POR. 
The  original  deadline  to  file  a  response 
to  section  D  of  the  questionnaire  was 
December  17,  2002.  On  December  6, 

2002,  CITIC  requested  an  extension  of 
the  December  17,  2002,  due  date  for 
filing  its  response  to  section  D  of  the 
questionnaire.  On  December  12,  2002, 
the  Department  granted  an  extension, 
giving  CITIC  until  January  6,  2003,  to 
file  its  section  D  questionnaire  response. 

On  January  3,  2003,  CITIC  requested 
a  second  two-week  extension  for  filing 
its  section  D  questionnaire  response. 
Due  to  the  necessity  of  meeting  the 
statutory  time  limits,  the  Department 
only  granted  CITIC  a  one  week 
extension,  until  January  13,  2003,  for 
filing  its  response  to  section  D  of  the 
questionneiire.  On  January  13,  2003,  the 
Department  did  not  receive  a  response 
from  CmC,  either  requesting  a  third 
extension  or  a  response  to  section  D  of 
the  questionnaire.  One  week  later,  the 
Department  still  had  not  received  any 
response  from  CITIC  or  any  other 
communication,  and  on  January  21, 

2003.  the  Department  sent  CITIC  a  letter 
requesting  that  CITIC  file  its  late  section 
D  response  by  the  close  of  business  of 
the  same  day.  Additionally,  the  letter 
requested  that  CITIC  provide  a  detailed 
explanation  on  what  measures  it  had 
taken  to  file  section  D  of  the 
questionnaire  and  what  prevented  it 
from  submitting  the  response  on  January 
13,  2003. 

On  January  23,  2003,  CITIC  responded 
to  the  Department's  letter  of  January  21, 
2003,  stating  that  because  "section  D 
requires  cooperation  of  unrelated 
producers  of  foundry  coke  .  . .  CITIC 
Trading  has  been  unable  to  persuade 
those  producers  to  imdertake  the  time 
and  expense  of  responding  to  the 
questionnaire,  despite  is  best  efforts." 
See  QTIC's  response  to  Department's 
letter  of  January  21,  2003,  dated  January 
23,  2003.  On  January  28,  2003,  the 
Department  sent  a  second  letter 
requesting  that  CITIC  file  its  late  section 
D  response.  In  addition,  the  Department 
requested  that  CITIC  provide  a  detailed 
explanation  of  the  measures  it  had  taken 
in  securing  a  response  from  it  suppliers. 
CITIC  did  not  provide  a  responses  to  the 
requested  information  identified  in  the 
letter  of  January  28,  2003. 

Because  it  is  imperative  that  the 
Department  obtains  the  FOP 
information  for  the  normal  value 
calculation,  the  Department  attempted 
to  contact  CITIC's  suppliers  directly. 
Due  to  the  lack  of  information  on  the 
record  regarding  CITIC's  suppliers,  on 
February  10,  2003,  the  Department 
requested  that  CITIC  supply  additional 
detailed  contact  information  for  its  POR 
suppliers.  On  February  10,  2003,  CITIC 


responded  by  stating  that  the  contact 
information  was  already  included  in  the 
section  A  response.  Because  CITIC  had 
not  provided  names  of  persons  to 
contact  and  because  the  information  on 
the  record  was  less  than  complete,  on 
March  21,  2003,  the  Department  again 
requested  that  CITIC  supply  complete 
and  detailed  contact  information  for  its 
suppliers.  On  April  4,  2003.  CITIC 
responded,  providing  the  Department 
with  names  of  the  people  whom  the 
Department  should  contact  for  only  two 
of  the  three  suppliers. 

On  April  9,  2003,  using  the  contact 
information  provided  by  CITIC,  the 
Department  attempted  to  fax  two  of  the 
three  suppliers  (hereinafter  "Supplier 
A,"  "Supplier  B"  and  "Supplier  C"). 
The  Department  contacted  Supplier  A 
via  fax  with  a  response  due  date  of  April 
23,  2003,  for  the  section  D 
questionnaire.  To  date,  we  have  not 
received  a  response  from  Supplier  A, 
although  the  Department  received 
conformation  that  the  fax  was 
transmitted  successfully.  See 
Memorandum  to  the  File,  from  Michael 
Holton,  Case  Analyst,  through  James 
Doyle,  Program  Manager,  regarding  Fax 
Transmission  Verification  Report  for 
Supplier  A,  dated  April  10,  2003. 

With  regard  to  Supplier  B,  the 
Department  was  unable  to  contact  the 
company  via  fax  on  April  9,  2003.  On 
April  10,  2003,  the  Department 
attempted  to  contact  Supplier  B  a 
second  time  via  fax,  again  there  was  no 
connection.  On  April  16,  2003,  the 
Department  made  a  third  attempt  to 
send  section  D  of  the  questionnaire  via 
fax  to  Supplier  B.  Again,  the 
Department  received  no  fax  connection. 
See  Memorandum  to  the  File,  from 
Michael  Holton,  Case  Analyst,  through 
James  Doyle,  Program  Manager, 
regarding  Fax  Transmission  Verification 
Report  for  Supplier  B,  dated  April  16, 
2003.  Upon  closer  examination  of  the 
fax  number  provided  by  CITIC,  the 
Department  discovered  that  the  fax 
niunber  appeared  to  be  incomplete. 
Thus,  on  May  1,  2003,  the  Department 
requested  that  CITIC  provide  a  complete 
fax  number  for  Supplier  B.  On  May  2,     . 
2003,  CITIC's  counsel  informed  the 
Department  that  CITIC  was  unable  to 
find  any  other  additional  information 
regarding  the  Supplier  B's  fax  number. 
See  Memorandiun  to  the  File,  from 
Michael  Holton,  Case  Analyst,  through 
James  Doyle,  Program  Manager, 
regarding  Request  for  a  Correction  to  the 
Fax  Niunber,  dated  May  6,  2003. 

Because  the  Department  did  not  have 
the  correct  fax  number  for  Supplier  B 
and  CmC  did  not  provide  a  fax  number 
for  Supplier  C,  the  Department  sent 
section  D  questionnaires  via  FedEx  to 


these  two  suppliers  on  April  22,  2003. 
The  Department  received  confirmation 
via  the  FedEx  internet  tracking  system 
that  section  D  of  the  questionnaire  was 
delivered  to  Supplier  B  on  May  15, 
2003.  See  Memorandum  to  the  File, 
from  Michael  Holton.  Case  Analyst, 
through  James  Doyle,  Program  Manager, 
regarding  Delivery  Status  of  Section  D 
Questionnaire  Sent  to  Supplier  B.  dated 
July  21,  2003.  To  date,  we  have  not 
received  a  response  from  Supplier  B. 
The  section  D  questionnaire,  however, 
for  Supplier  C  was  retiuned  to  the 
Department,  with  an  indication  that 
Supplier  C  was  not  in  FedEx's  service 
area.  See  Memorandum  to  the  File,  from 
Michael  Holton,  Case  Analyst,  through 
James  Doyle,  Program  Manager, 
regarding  Delivery  Status  of  Section  D 
Questionnaire  Sent  to  Supplier  C,  dated 
July  21,  2003.  Additionally,  the 
Department  requested  assistance  from 
its  Chinese  Commercial  Service 
Division  ("Division")  in  contacting 
Supplier  C.  The  Division  made  several 
attempts  in  locating  and  contacting  the 
supplier,  but  it  was  unsuccessful  in 
contacting  them.  See  Memorandum  to 
the  File,  from  Chris  Cloutier,  Senior 
Import  Administration  Officer,  United 
States  Embassy  Beijing,  regarding 
Foundry  Coke,  dated  September  23, 
2003. 

On  August  12,  2003,  the  Department 
sent  CITIC  a  letter  requesting  sevei  dl 
items  with  respect  to  Supplier  C.  First, 
the  Department  requested  that  CITIC 
reconsider  its  decision  nr*  to  release 
Supplier  C's  name  from    .PO  protection, 
so  the  Department  could  receive  aid  in 
contacting  the  supplier  from  Ch  lese 
gcvemmental  agencies.  S-cond,  the 
Department  requested  documentation 
relating  to  CITIC's  piuchase  of  subject 
merchandise  from  Supplier  C  diuing  the 
POR  and  post  POR,  which  would 
contain  further  contact  information. 
Third,  the  Department  requested  that 
CmC  reconfirm  the  contact  information 
provided  to  the  Department.  Finally,  the 
Department  again  requested  that  CITIC 
supply  information  and  documentation 
regarding  its  efforts  to  persuade  the 
three  suppliers  to  respond  to  section  D 
of  the  questionnaire.  The  Department 
requested  that  CITIC  file  its  response  to 
this  letter  no  later  than  August  18.  2003. 
On  August  18,  2003,  the  Department  did 
not  receive  a  response  from  CITIC  with 
respect  to  the  information  we  requested. 
On  August  19,  2003,  the  Department 
contacted  CITIC's  counsel  who 
indicated  that  he  had  faxed  the  letter  to 
CmC.  yet  he  had  not  received  a 
response  from  them.  CITIC's  counsel 
then  requested  that  the  Department  send 
him  an  electronic  copy  of  the  letter  so 
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that  he  could  e-mail  it  to  CITIC.  The 
Department  sent  CITIC's  counsel  an 
electronic  copv  of  the  letter  on  August 
19.  2003.  requesting  that  CITIC  file  its 
response  no  later  than  August  22,  2003. 
See  Memorandum  to  the  File,  from 
Michael  Holton.  Case  Analyst,  through 
James  Doyle.  Program  Manager. 
regarding  Request  for  Release  from  APO 
of  Supplier's  C  Name,  dated  August  28. 
2003.  On  August  22.  2003.  the 
Department  did  not  receive  a  response 
from  CmC  regarding  the  information 
the  Department  requested. 

On  August  27.  2003.  the  Department 
made  a  final  request  that  CITIC  respond 
to  the  letter  sent  on  August  12.  2003. 
Despite  the  Department's  best  efforts  to 
provide  CITIC  with  even,-  opportunity  to 
respond  to  our  requests,  we  did  not 
receive  a  response  to  the  letter  originally 
sent  out  on  August  12.  2003.  nor  has  the 
Department  received  the  FOP 
information  necessary  to  calculate  the  a 
normal  value. 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  or  any  other 
person:  (A)  withholds  information  that 
has  been  requested  by  the  Department; 
(B)  fails  to  provide  such  information  in 
a  timely  manner  or  in  the  form  or 
maimer  requested  under  the 
antidumping  statute;  (C)  significantly 
impedes  an  antidumping  review;  or  (D) 
provides  such  information  but  the 
information  cannot  be  verified,  the 
Department  shall  use  the  facts  otherwise 
available  in  reaching  the  applicable 
determination  as  provided  in  Section 
782  (d)  of  the  Act.  See  Dy-namic 
Random  Access  Memory- 
Semiconductors  of  One  Megabit  or 
Above  From  the  Republic  of  Korea: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  S'otice 
of  Intent  Not  To  Revoke  Order  in  Part. 
64  FR  30481  (June  8.  1999);  Silicon 
Metal  From  The  People's  Republic  of 
China:  Final  Results  of  Antidumping 
Duty  Administrative  Review.  63  FR 
37850  (July  14.  1998);  Silicon  Metal 
From  The  People's  Republic  of  China: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review.  63  FR 
11654  (March.  10,  1998).  CITIC  and  its 
suppliers,  as  "interested  parties.  "  have 
failed  to  respond  and  CITIC  has  engaged 
in  pattern  of  non-compliance  in 
submitting  its  responses  to  the 
Department's  request  for  information, 
which  have  impeded  the  Department's 
best  efforts  in  conducting  this  review. 
Specifically,  CITIC  failed  to  either 
report  or  supply  the  Department  with 
FOP  information.  For  these  reasons,  the 
Department  finds  that  use  of  facts 
otherwise  available  is  appropriate  for 
these  preliminary  results 


Section  782(e)  of  the  Act  provides  that 
the  Department  "shall  not  decline  to 
consider  information  that  is  submitted 
by  an  interested  party  and  is  necessary 
to  the  determination  but  does  not  meet 
all  the  applicable  requirements 
established  by  the  administering 
authority  "  if  (1)  the  information  is 
submitted  by  the  deadline  established 
for  its  submission.  (2)  the  information 
can  be  verified,  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination,  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability  in 
providing  the  information  and  meeting 
the  requirements  established  by  the 
Department  with  respect  to  the 
information,  and  (5)  the  information  can 
be  used  without  undue  difficulties. 

For  the  Department  to  calculate  an 
accurate  margin  in  an  NME  proceeding, 
it  needs  valid  FOP  information.  CITIC 
and  its  suppliers  failed  to  provide  the 
FOP  information  for  the  transactions. 
There  has  been  no  alternative  or 
substitutable  information  suggested  for 
use  in  place  of  the  missing  FOP  data. 
Therefore,  in  cognizance  of  CITIC's 
submission  of  section  A  and  section  C 
respon.se.  we  find  that  the  submitted 
data  is  nevertheless  so  incomplete  that 
reliance  on  it  would  not  result  in  an 
accurate  measurement  or  refiection  of 
CITIC's  selling  practices.  Further,  as 
detailed  above.  CITIC  and  its  suppliers 
had  ample  time  and  extraordinary 
number  of  opportunities  to  submit  the 
requested  FOP  data  for  this  review  and 
the  requested  explanation  as  to  its 
efforts  to  secure  responses  from  the 
suppliers,  but  they  failed  to  do  so. 

Section  776(b)  of  the  Act  provides 
that,  if  the  Department  finds  that  an 
interested  partv  has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information, 
the  Department  may  use  an  inference 
that  is  adverse  to  the  interests  of  that 
party  in  selecting  from  among  the  facts 
otherwise  available.  In  addition,  the 
Statement  of  Administrative  Action 
accompanying  the  Uruguay  Round 
Agreements  Act,  H.  Uoc.  316,  Vol.  1. 
103d  Cong.  (1994)  (SAA).  establishes 
that  the  Department  may  employ  an 
adverse  inference  "...  to  ensure  that  the 
party  does  not  obtain  a  more  favorable 
result  by  failing  to  cooperate  than  if  it 
had  cooperated  fully."  See  SAA  at  870. 
It  also  instructs  the  Department,  in 
employing  adverse  inferences,  to 
consider  ".  .  .  the  extent  to  which  a 
party  may  benefit  from  its  own  lack  of 
cooperation."  Id. 

When  determining  whether  a 
company  has  acted  to  the  best  of  their 
ability  the  Department  "must  make  an 


objective  showing  that  a  reasonable  and 
responsible  importer  would  have  known 
that  the  requested  information  was 
required  to  be  kept  and  maintained 
under  the  applicable  statutes,  rules,  and 
regulations;"  and  "a  subjective  showing 
that  the  respondent  under  investigation 
not  only  has  failed  to  promptly  produce 
the  requested  information,  but  further 
that  the  failure  to  fully  respond  is  the 
result  of  the  respondent's  lack  of 
cooperation  in  either:  (a)  failing  to  keep 
and  maintain  all  required  records,  or  (b) 
failing  to  put  forth  its  maximum  efforts 
to  investigate  and  obtain  the  requested 
information  from  its  records."  See 
Nippon  Steel  Co.  v.  U.S.,  337  F.3d  1373 
(Fed  Cir  2003)  ["Nippon"). 

In  this  particular  case,  CmC  and  its 
suppliers  failed  to  respond  to  several  of 
the  Department's  requests  for 
information  for  which  they  should  have 
known  the  Department  would  need  to 
conduct  this  administrative  review.  We 
note  that  CITIC  participated  in  the 
investigation  only  two  years  ago  and 
one  of  its  suppliers  during  this  review 
also  participated  in  that  investigation. 
See  Memorandum  to  the  File,  from 
Michael  Holton.  Case  Analyst,  through 
James  Doyle,  Program  Manager, 
regarding  CITIC's  Suppliers  in  the 
Investigation,  dated  September  23,  2003. 
Therefore,  the  Department  finds  that,  by 
not  providing  the  necessary  responses  to 
the  questionnaires  issued  by  the 
Department.  CITIC  and  its  suppliers 
have  failed  to  cooperate  to  the  best  of  its 
ability. 

First.  FOP  information  is  fundamental 
for  calculating  the  a  dumping  margin. 
Section  771(35)(A)  of  the  Act,  requires 
that  dumping  margins  are  calculated  by 
comparing  the  NV  to  the  export  price  or 
constructed  export  price.  For  NME 
countries,  the  Act  states  that  the  NV  is 
determined  "on  the  basis  of  the  value  of 
the  factors  of  production  utilized  in 
producing  the  merchandise."  See 
section  773(c)(1)  of  the  Act.  Because  this 
is  an  NME  proceeding,  it  is  necessary 
that  the  Department  have  valid  FOP 
information  in  order  to  calculate  the 
NV.  In  cases  such  as  this,  we  are 
precluded  from  reviewing  the  FOP  of 
the  suppliers,  and  absent  any  FOP 
information  provided,  the  Department 
cannot  simply  create  or  postulate  the 
costs  of  the  uncooperative  suppliers.  In 
addition,  the  Department  has  no  other 
FOP  information  on  the  record.  Because 
CITIC  and  its  suppliers  have  failed  to 
provided  FOP  information  for  this 
administrative  review  the  Department 
cannot  properly  calculate  a  dumping 
margin  in  accordance  with  section 
773(c)(1)  of  the  Act.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Creatine  Monohydrate  from 
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the  People's  Republic  of  China,  64  FR 
71104.  71108  (December  20, 1999) 
("Creatine  from  the  PRC');see  also 
Tapered  Roller  Bearings  and  Parts 
Thereof  Finished  and  Unfinished,  From 
the  People's  Republic  of  China;  Final 
Results  of  1997-998  Antidumping  Duty 
Administrative  Review  and  Final 
Results  of  New  Shipper  Review,  64  FR 
61837,  61846  (November  15, 1999) 
{"TRBs-ll");  see  also  Freshwater 
Crawfish  Tail  Meat  from  the  People's 
Republic  of  China;  Notice  of  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  68  FR  19504 
(April  21,  2003),  and  accompanying 
Issues  and  Decision  Memorandum, 
Comment  7  ("Crawfish").  Because  CmC 
and  one  of  its  suppliers  had  participated 
in  the  original  investigation,  it  is 
reasonable  to  presume  that  CITIC 
should  have  known  that  the  Department 
would  request  FOP  information  for  this 
administrative  review.  Because  CITIC 
and  its  suppliers  failed  to  provide  the 
information  which  they  knew  the 
Department  would  need  to  calculate  a 
dumping  margin,  the  Department  finds 
that  CmC  and  its  suppliers  have  not 
acted  to  the  best  of  their  ability. 

Second,  CITIC  and  the  suppliers 
failed  to  provided  any  explanation  why 
they  were  unable  provide  the  FOP 
information,  nor  did  they  offer  any 
alternative  forms  by  which  they  might 
be  able  to  comply  with  the  Department's 
requests.  As  the  Court  of  Appeals  for  the 
Federal  Circuit  has  held,  respondents 
must  "put  forth  its  maximimi  efforts"  in 
complying  with  the  Department's 
requests.  See  Nippon,  337  F.3d  at  1382. 
The  issue  of  cooperation  from  imrelated 
suppliers  was  raised  by  CITIC  in  the 
investigation.  CITIC  should  have  known 
that  its  claims  of  being  unable  to 
persuade  imrelated  supplies  to  provide 
FOP  information  would  require 
convincing  evidence  of  the  suppliers' 
inability  or  unwillingness  to  supply  the 
requested  information.  See  CITIC 
Trading  Co..  Ltd  et  al  v.  U.S..  No.  01- 
00901,  slip  op.  03-23  (CIT  2003) 
(finding  that  CITIC  acted  to  the  best  of 
its  ability  when  in  it  provided 
Commerce  with  documentation  that  its 
unrelated  non-responding  suppliers  had 
been  shutdown).  On  numerous 
occasions,  the  Department  requested 
that  CITIC  supply  detailed  information 
regarding  its  attempts  to  contact  its 
suppliers  for  the  FOP  information.  The 
only  response  the  Department  received 
from  CITIC  was  a  conclusory  statement 
explaining  that  "section  D  requires 
cooperation  of  unrelated  producers  of 
foundry  coke  .  .  .  CITIC  Trading  has 
been  unable  to  persuade  those 
producers  to  undertake  the  time  and 


expense  of  responding  to  the 
questionnaire,  despite  is  best  efforts." 
See  CmC's  response  to  Department's 
letter  of  January  21,  2003,  dated  January 
23,  2003. 

CmC's  claim  that  it  was  unable 
persuade  it  suppliers  to  cooperate 
despite  its  best  efforts,  provides  the 
Department  with  no  reliable  basis  to 
determine  that  CITIC  in  fact  cooperated 
to  the  best  of  its  ability.  As  noted  earlier, 
the  Department  requested  that  CITIC 
explain  and  provide  documentation  of 
its  efforts  to  persuade  its  supplies  to 
respond  to  section  D  of  the 
questionnaire.  CITIC  failed  to  provide 
any  explanation  or  documentation 
showing  that  it  had  contacted  its 
suppliers  to  respond  to  section  D  of  the 
questionnaires.  Because  the  information 
on  the  record  is  so  incomplete  it  is 
impossible  for  the  Department  to 
determine  what  efforts  CITIC  made  in 
contacting  its  suppliers  regarding  their 
cooperation  in  responding  to  section  D 
of  the  questionnaire.  Therefore,  the 
Department  finds  that  CITIC  has  not 
acted  to  the  best  of  its  ability. 

Additionally,  it  has  been  the 
Department  practice  to  apply  adverse 
facts  available  when  a  respondent  has 
failed  to  provide  convincing  evidence 
"claiming  that  their  suppliers  cannot 
supply  requested  factors  of  production 
information."  See  Creatine  from  the 
PRC.  64  FR  at  71108  (applying  adverse 
facts  available  because  the  respondent 
did  not  provide  an  acceptable 
explanation  on  the  record  for  its 
suppliers  failiue  to  provide  the  FOP 
information);  see  also  TRBs-11,  64  FR  at 
61846  (finding  that  the  respondent  did 
not  act  to  the  best  of  its  ability  when  it 
was  vmable  to  provide  letters  from 
unrelated  suppliers  stating  their 
unwillingness  to  supply  factors  of 
production  information);  see  also  Notice 
of  Fresh  Garlic  From  the  People's 
Republic  of  China:  Final  Results  of 
Antidumping  Duty  New  Shipper  Review. 
68  FR  36767,  36768  (June  19.  2003) 
("Garlic")  (applying  adverse  facts 
available  when  a  supplier  stated  that  it 
was  unwilling  to  provide  details  on  its 
production  process  or  its  FOP;  and  the 
respondent  did  not  provide  an 
explanation  as  to  why  it  or  its  supplier 
could  not  provide  the  FOP  information); 
see  also  Notice  of  Certain  Cased  Pencils 
from  the  People's  Republic  of  China; 
Final  Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review,  67  FR  48612  (July  25.  2002). 
and  accompanying  Issues  and  Decision 
Memorandum,  Comment  10  (finding 
that  there  was  no  acceptable 
explanation  on  the  record  for  the 
supplier's  failure  to  provide  factor  of 
production  information,  an  adverse 


inference  in  applying  facts  available  was 
warranted  due  to  the  supplier's  failure 
to  act  to  the  best  of  its  ability). 

Although  the  Department  made 
extensive  efforts  to  obtain  the 
information,  it  is  ultimately  CITIC's 
responsibility  for  submitting  accurate 
FOP  information  as  it  is  the  party  that 
is  seeking  the  rate  based  on  the  FOP 
information  and  it  is  more  readily 
available  to  them,  and  any  "failures, 
even  if  made  by  a  supplier,  may  provide 
groimds  for  the  application  of  adverse 
facts  available."  See  Crawfish  68  FR  at 
19504;  see  also  Garlic  68  FR  at  36768. 

Finally.  CITIC  engaged  in  pattern  of 
non-compliance  to  the  Department's 
requests.  On  numerous  occasions,  CITIC 
requested  extensions  to  the  original 
filing  dates  which  the  Department 
granted.  After  granting  CITIC's 
requested  extensions  to  file  its  section  D 
responses  on  two  separate  occasions, 
and  nearly  one  full  month  from  the 
original  due  date,  CITIC  nonetheless 
failed  to  respond  to  the  Department's 
request  for  FOP  information.  Only  after 
two  further  requests  by  the  Department 
did  CmC  respond  that  it  was  unable  to 
get  its  suppliers  to  respond  to  section  D 
of  the  questionnaire.  The  Department 
finds  it  is  reasonable  that  ClIlC  could 
have  submitted  this  information  before 
the  original  deadline  for  information 
had  passed.  If  CITIC  was  having 
problems  in  obtaining  the  information 
from  its  suppliers,  it  should  have 
notified  the  Department  at  that  time. 
Instead.  CITIC  informed  the  Department 
only  after  the  deadline  passed  and  after 
the  Department  had  sent  two  requests 
for  the  information. 

Similarly,  on  four  separate  occasions 
the  Department  granted  CITIC's  requests 
to  extend  the  deadline  to  file  its 
response  to  the  Department's 
supplemental  questionnaire.  Again, 
only  after  the  Department  sent  a  letter 
requesting  that  the  late  information  be 
supplied  did  CITIC  respond. 
Additionally,  CITIC's  response  to  the 
supplemental  questionnaire  was 
incomplete,  informing  the  Department 
that  it  would  supply  the  missing 
information  at  a  later  date.  To  date,  the 
Department  has  not  received  a  complete 
supplemental  questionnaire  response. 
Further,  as  noted  earlier,  CITIC  failed  to 
respond  on  three  separate  occasions  to 
the  Department's  requests  for 
information  regarding  Supplier  C  and 
any  documentation  with  respect  to  each 
of  its  suppliers  purported  inability  to 
supply  the  FOP  information.  The 
information  that  the  Department 
requested  was  for  documentation 
relating  to  CITIC's  purchase  of  subject 
merchandise  from  Supplier  C  (e.g.. 
contracts,  payment  documentation. 
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shipment  documentation,  etc.).  A 
reasonable  respondent  would  have 
maintained  all  this  documentation  in 
anticipation  the  Department  would 
request  it.  Finally,  throughout  the 
process  the  Department  informed  CITIC 
of  the  importance  of  the  information 
and  the  need  to  respond  to  the  requests 
for  information. 

Therefore,  in  accordance  with  the 
statute,  the  Department  finds  that  CITIC 
and  its  suppliers,  as  interested  parties, 
have  not  acted  to  the  best  of  their 
ability.  First,  it  reasonable  that  (HTIC 
should  have  known,  as  a  responsible 
exporter,  that  the  requested  FOP 
information  was  required  to  be  kept  and 
maintained  under  the  applicable 
statutes,  rules,  and  regulations,  as  CITIC 
and  one  of  its  suppliers  participated  in 
the  original  investigation.  Second,  it 
reasonable  that  an  interested  party 
could  have  provided  an  explanation  for 
either  its  inability  to  respond  to  the 
Department's  requested  information  or 
offer  alternative  forms  for  which  to 
comply  with  the  Department's  requests. 
Further,  it  is  the  Departments 
procedure  to  apply  adverse  facts 
available  when  a  respondent  is  unable 
to  provide  an  explanation  and 
documentation  for  its  failure  to  supply 
complete  FOP  information,  even  if  it  is 
the  failure  of  one  of  its  suppliers. 
Finally,  the  Department  finds  that  CITIC 
and  its  suppliers,  by  failing  produce  the 
requested  information,  engaged  in  a 
pattern  of  non-compliance  and  also 
failed  to  put  forth  a  maximum  efforts  to 
investigate  and  obtain  the  requested 
information  from  their  records.  See 
Nippon.  337  F  3d  at  1382.  Thus, 
because  CITIC  and  its  suppliers  have 
failed  to  act  to  the  best  of  their  ability 
the  Departments  finds  that  an  adverse 
facts  available  is  applicable  to  this 
review. 

An  adverse  inference  may  include 
reliance  on  information  derived  from 
the  petition,  the  final  determination  in 
the  investigation,  any  previous  review, 
or  any  other  information  placed  on  the 
record.  See  section  776(b)  of  the  Act. 
Section  776(c)  of  the  Act  provides, 
however,  that,  when  the  Department 
relies  on  secondary  information  rather 
than  on  information  obtained  in  the 
course  of  a  review,  the  Department 
shall,  to  the  e.xtent  practicable, 
corroborate  that  information  from 
independent  sources  that  are  reasonably 
at  its  disposal.  The  ,SAA  states  that  the 
independent  sources  may  include 
published  price  lists,  official  import 
statistics  and  customs,data,  and 
information  obtained  from  interested 
parties  during  the  particular 
investigation  or  review  See  SAA  at  870. 
The  SA.^  clarifies  that  "corroborate" 


means  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value.  See  id.  As 
discussed  in  Notice  of  Preliminary 
Tapered  Roller  Bearings  and  Parts 
Thereof.  Finished  and  Unfinished,  from 
lapan.  and  Tapered  Roller  Bearings. 
Four  Inches  or  Less  in  Outside 
Dnuneter.  and  Components  Thereof, 
from  lapan.  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Partial  Tennination  of 
Administrative  Reviews.  61  FR  57391. 
57392  (November  6.  1996)  CTRBs"),  to 
r:orroborate  secondary  information,  the 
Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  used. 

The  highest  rate  determined  in  any 
segment  of  this  proceeding  is  the  PRC- 
wide  rate  from  the  investigation,  which 
is  214.89  percent:  it  is  currently'  the 
PRC-wide  rate  iuid  was  calculated  based 
on  information  contained  in  the 
petition.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Foundry 
Coke  Products  From  The  People's 
Republic  of  China.  66  FR  39487  (July. 
31.  2001).  The  information  contained  in 
th(!  petition  was  corroborated  for  the 
final  determination  of  the  investigation. 
In  the  investigation,  the  Department 
reviewed  the  adequacy  and  accuracy  of 
the  petition.  To  the  extent  practicable, 
the  Department  examined  the  key 
elements  of  the  US,  price  and  NV 
calculations  on  which  the  petition 
margin  was  based  and  compared  the 
sources  used  in  the  petition  to  publicly 
available  information,  where  available, 
and  respondent  data  as  appropriate.  See 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Foundry- 
Coke  From  the  People 's  Republic  of 
China.  66  FR  13H85  (March  8,  2001). 
Additionallv.  no  information  has  been 
presented  in  the  current  review  that 
calls  into  question  the  reliability  of  this 
information  We  note  that  this  is  the 
highest  rate  from  the  investigation  and 
is  less  than  two  years  old  Thus,  the 
Department  finds  that  the  information 
continues  to  be  reliable. 

With  respect  to  the  relevance  aspect 
of  corroboration,  tht;  Department  stated 
in  TRBs  that  it  will  "consider 
information  reasonably  at  its  disposal  as 
to  whether  there  are  circumstances  that 
would  render  a  margin  irrelevant. 
Where  circumstances  indicate  that  the 
selected  margin  is  not  apprcjpriate  as 
adverse  facts  available,  the  Department 
will  disregard  the  margin  and  determine 
an  appropriate  margin   "  See  TRBs  at  61 
FR  57392:  see  also  Stainless  Steel  Sheet 
and  Strip  in  Coils  from  Taiwan:  Final 
Result  and  Rescission  of  Antidumping 
Dutv  Administrative  Review.  67  FR 
40914.  40916  (June  14,  2002)  (where  the 


Department  disregarded  the  highest 
margin  for  the  use  as  adverse  facts 
available  because  the  margin  was  based 
on  a  finding  of  middleman  dumping  by 
another  producer).  The  rate  used  is  the 
rate  currently  applicable  to  all  exporters 
subject  to  the  PRC-wide  rate.  Further, 
there  is  no  information  on  the 
administrative  record  of  the  current 
review  that  indicates  the  application  of 
this  rate  would  be  inappropriate  or  that 
the  margin  is  not  relevant.  Therefore,  for 
all  sales  of  subject  merchandise  by  the 
PRC  entity,  we  have  applied,  as  adverse 
facts  available,  the  214.89  percent 
margin  from  the  investigation  and  have 
satisfied  the  corroboration  requirements 
under  section  776(c)  of  the  Act.  See 
Persulfates  from  the  People's  Republic 
of  China:  Preliminary  Results  of 
Antidumping  Dutv  Administrative 
Review.  66  FR  18439,  18441  (April  9. 
2001)  (employing  a  petition  rate  used  as 
adverse  facts  available  in  a  previous 
segment  as  adverse  facts  available  in  the 
current  review). 

Preliminary  Results  Of  The  Review 

As  a  result  of  the  application  of 
adverse  facts  available,  we  preliminarily 
determine  that  a  dumping  margin  of 
214.89  percent  exists  for  the  period 
March  8,  2001,  through  August  31. 
2002,  on  all  exports  of  foundry  coke  by 
the  PRC  entity. 

An  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
these  preliminarv'  results.  Any  hearing, 
if  requested,  will  be  held  37  days  after 
the  date  of  publication,  or  the  first 
business  day  thereafter,  unless  the 
Department  alters  the  date  per  19  CFR 
351.310(d).  Interested  parties  may 
submit  case  briefs  and/or  written 
comments  no  later  than  30  days  after  the 
date  of  publication  of  these  preliminary 
results  of  review.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  the  case  briefs  and 
comments,  may  be  filed  no  later  than  35 
days  after  the  date  of  publication  of  this 
notice.  Parties  who  submit  argument  in 
this  proceeding  are  requested  to  submit 
with  the  argument:  (1)  a  statement  of  the 
issue.  (2)  a  brief  summary  of  the 
argument,  and  (3)  a  table  of  authorities. 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
brief,  within  120  days  of  publication  of 
this  notice.  See  19  CFR  351.213(h)(1). 

Assessment  Rates 

Upon  issuance  of  the  final  results,  the 
Department  will  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appropriate 
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assessment  instructions  directly  to 
Customs  upon  completion  of  this 
review.  If  these  preliminary  results  are 
adopted  in  our  final  results  of  review, 
we  will  direct  Customs  to  assess  the 
resulting  rate  against  the  entered 
customs  value  for  the  subject 
merchandise  on  each  importer's/ 
customer's  entries  during  the  POR. 

Cash-Deposit  Requirements 

The  following  cash-deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(2)(C)  of  the  Act:  (1)  for  all 
previously  investigated  companies 
which  have  a  separate  rate,  the  cash- 
deposit  rates  will  continue  to  be  the 
company  specific  rates  published  for  the 
most  recent  period;  (2)  for  all  other  PRC 
exporters,  including  CITIC,  the  cash- 
deposit  rate  will  be  the  PRC 
countrywide  rate,  which  is  214.89 
percent;  and  (3)  for  all  non-PRC 
exporters  of  subject  merchandise,  the 
cash-deposit  rate  will  be  the  rate 
applicable  to  the  PRC  supplier  of  that 
exporter.  These  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

Notification  To  Importers  ■ 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  these 
preliminary  results  of  review  in 
accordance  with  sections  751(a)(2)(B) 
and  777(i)(l)oftheAct. 

Dated:  September  30,  2003. 
James  J.  lochum. 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  03-25384  Filed  10-6-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-501] 

Natural  Bristle  Paintbrushes  and  Brush 
Heads  from  the  People's  Republic  of 
China:  Initiation  of  Antidumping  Duty 
New  Shipper  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  timely 
requests  to  conduct  new  shipper 
reviews  of  the  antidumping  dut>'  order 
on  natural  bristle  paintbrushes  and 
brush  heads  from  the  People's  Republic 
of  China  (PRC).  In  accordance  with  19 
CFR  351.214(d),  we  are  initiating  a 
review  for  Shanghai  R&R  hnp./Exp.  Co., 
Ltd.  (Shanghai)  and  its  producer 
Zhejiang  Lin'an  Maxiao  Brushes  Factory 
(ZLMBF),  and  for  Changshan  Import/ 
Export  Co.,  Ltd.  (Changshan)  and  its 
producer  ZLMBF. 
EFFECTIVE  DATE:  October  7,  2003. 
FOR  FURTHER  INFORMA'HON  CONTACT: 
Douglas  Kirby  or  Dana  Mermelstein, 
Office  of  AD/CVD  Enforcement  7, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Conunerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202) 482-0961  or  (202) 482-1391, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  14,  2003,  the  Department 
received  timely  requests  from  Shanghai 
and  Changshan,  pursuant  to  section 
751(a)(2)(B)  of  the  Tariff  Act  of  1930 
(the  Act)  and  in  accordance  with  19  CFR 
351.214(c),  for  new  shipper  reviews 
under  the  antidumping  duty  order  on 
natural  bristle  paintbrushes  and  brush 
heads  from  the  PRC.  This  order  has  a 
February  aimiversary  month  and 
therefore  an  August  semiannual 
anniversary  month.  On  August  27,  2003, 
the  Department  issued  a  letter  to 
Shanghai  and  Changshan  noting  that 
there  were  similarities  in  the  new 
shipper  review  requests  for  both 
companies,  and  we  asked  whether 
Shanghai  and  Changshan  were  related 
in  any  way.  Shanghai  and  Changshan, 
in  their  response  of  August  29,  2003, 
replied  that  the  similarities  occurred 
because  the  actions  by  both  Shanghai 
and  Changshan  occurred  shortly  after 
their  counsel  conducted  a  program  in 
China  discussing  the  antidumping  law 
and  various  ways  of  participating. 
Because  of  the  schedule  for  filing  new 


shipper  review  requests,  both  Shanghai 
and  Changshan  arranged  their  sales  and 
made  the  shipments  on  relatively  short 
notice.  While  there  are  similarities  in 
the  shipments,  the  two  companies 
stated  that  they  are  not  affiliated,  and 
therefore  they  requested  separate  new 
shipper  reviews.  The  Department  will 
continue  throughout  the  review  to 
examine  carefully  any  similarities 
between  Shanghai  and  Changshan. 

Initiation  of  Reviews 

Pursuant  to  19  CFR  351.214(b)(2)(ii) 
and  19  CFR  351.214(b)(2)(iii)(A),  in 
their  August  14,  2003  requests  for 
review,  Shanghai  and  Changshan 
certified  that  they  did  not  export  the 
subject  merchandise  to  the  United 
States  during  the  period  of  investigation 
(POl)  and  that  they  are  not  affiliated 
with  any  company  which  exported 
subject  merchandise  to  the  United 
States  dining  the  POL  Pursuant  to  19 
CFR  351.214(b)(ii)(B),  Shanghai's  and 
Changshan's  producer,  ZLMBF,  certified 
that  it  did  not  export  subject 
merchandise  during  the  period  of 
investigation.  Pursuant  to  19  CFR 
351.214(b)(2)(iii)(B),  Shanghai  and 
Changshan  further  certified  that  their 
export  activities  are  not  controlled  by 
the  central  government  of  the  PRC.  Also, 
in  accordance  with  19  CFR 
351.214(b)(2)(iv),  Shanghai  and 
Changshan  submitted  documentation 
establishing  the  date  on  which  each 
company  first  shipped  the  subject 
merchandise  to  the  United  States,  the 
volume  of  its  first  shipment,  and  the 
date  of  the  first  sale  to  an  unaffiliated 
customer  in  the  United  States.  Shanghai 
and  Changshan  also  stated  that  they  had 
no  shipments  to  the  United  States  other 
than  their  first  shipment. 

Therefore,  in  accordance  with  section 
751(a)(2)(B)  of  the  Act  and  19  CFR 
351.214(d),  we  are  initiating  new 
shipper  reviews  of  the  antidumping 
duty  order  on  natural  bristle 
paintbrushes  and  brush  heads  from  the 
PRC.  In  accordance  with  19  CFR 
351.214(1),  we  intend  to  issue  the 
preliminary  results  not  later  than  180 
davs  from  the  date  of  initiation  of  these 
reviews.  All  provisions  of  19  CFR 
351.214  will  apply  to  Shanghai  and 
Changshan  throughout  the  duration  of 
these  new  shipper  reviews. 

In  accordance  with  19  CFR 
351.214(g)(l)(i)(B).  the  POR  for  a  new 
shipper  review  initiated  in  the  month 
immediately  following  the  semiannual 
anniversary  month  is  the  six-month 
period  immediately  preceding  the 
semiannual  anniversary  month. 
Therefore,  the  POR  for  these  new 
shipper  reviews  is  February  1,  2003 
through  July  31,  2003.  Pursuant  to 
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section  751(a)(2)(B)  of  the  Art  and  iq 
CFR  351  214(d)(1),  wp  an'  initidtint;  iifvv 
shipper  reviews  fur  shipments  of  natural 
hristle  paintbrushes  and  brush  heads 
from  the  PRC:  (1)  produ(  ed  bv  ZLMBF 
and  exported  by  Shanghai;  (2)  produced 
bv  ZLMBF  and  exported  bv  Changshan 
It  is  the  Department's  usual  practice 
in  cases  involving  non-market 
economies  to  require  that  a  ( oinpanv 
seeking  to  establish  ehgibilitv  for  an 
antidumping  dutv  rate  separate  from  the 


countrv-vvide  rate  provide  df  jure  and 
dh'  tacto  e\iden('e  of  an  absence  r)f 
government  control  over  the  company's 
export  activities.  Accordingly,  we  will 
issue  a  questionnaire  to  Shanghai  and 
Changshan  (including  a  c:omplete 
sepa'-ate  rates  section),  allowing 
approximateh  37  days  for  response,  if 
the  response  from  each  respondent 
pro\ides  sufficient  indication  that  it  is 
not  suhjett  to  either  He  fure  or  de  facto 
government  i  (introl  with  respect  to  its 


exports  of  natural  bristle  paintbrushes 
and  brush  heads,  the  review  will 
proceed.  If.  on  the  other  hand,  a 
respondent  does  not  demonstrate  its 
eligibility  for  a  separate  rate,  then  it  will 
be  deemed  to  be  affiliated  with  other 
companies  that  exported  during  the  POI 
and  not  eligible  for  a  separate  rate,  and 
the  review  of  that  respondent  will  be 
rescinded. 


Antidumping  Duty  New  Shipper  Reviews; 


Penod  To  Be  Reviewed; 


Shanghai  R&R  Imp  /Exp.  Co.,  Ltd.  /  Produced  by  Zhe]iang  Lin  an  MaxiEo  Brushes  Factory  . 
Changshan  Import/Export  Co.,  Ltd.  /  Produced  by  Zhepang  Lin  an  Maxiao  Brushes  Factory 


2/1/03-7/31/03 
2/1/03-7/31/03 


We  will  instruct  the  I'  S.  Bureau  of 
Customs  and  Border  Protection  (BCBP) 
to  allow,  at  the  optir;n  of  the  importer, 
the  posting,  until  the  completion  uf  th»' 
review,  of  a  single  entry  bond  or 
sec:uritv  in  lieu  of  a  r:ash  deposit  for 
subject  merchandise  exported  b\  and 
produc;ed  by  the  above  listed 
companies.  See  19  CFR  351  214(e). 
Shanghai  and  C'hangshan  certified  that 
thev  exported  but  did  not  produce  the 
subject  merchandisf-  on  which  they 
based  their  new  shipper  ceview  re(|uests 
(i.e  ZLMBf  certified  that  it  produced 
the  subject  merchandise  exported  bv 
Shanghai  and  Changshan)  Therefore, 
we  will  instruct  BCBP  to  limit  the 
bcmding  option  onl\  to  entries  of  subject 
merchaniiise  i  1  \  exported  by  Shanghai 
and  produced  bv  ZL.MBF.  or  (2) 
exported  bv  C^hangshan  and  produced 
bv  ZLMBF 

Interesteil  parties  nia\  -.ut'init 
dpplit;ations  for  disclosure  ni  business 
proprietarv  information  under 
administrative  protective  order  in 
accordance  with  19  CFR  351.30')  aiui 
351  306 

This  initiation  and  notice  are  in 
dcci^dance  with  section  751(a)  of  the 
\ct  and  19  CFR  351  214 

Dated;  September  U)   JUiM 
loseph  \.  Spetrini. 

Deputy  Assistant  Secretary  for  Import 
Administration,  Group  III. 
[FR  D(i(    m-2=i18T  Filed  10-6-03;  8;45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Adminstration 

[A-570-504] 

Petroleum  Wax  Candles  from  the 
People's  Republic  of  China:  Initiation 
of  Antidumping  Duty  New  Shipper 
Reviews 

AGENCY:  Import  .Administration, 
International  Trade  Administratirm. 
De[)artment  of  (ioimierce. 
SUMMARY:  The  Department  of  (]ommer(;e 
(the  Department)  has  received  timelv 
re(juests  to  (;ondu(;t  new  shipper 
reviews  of  the  antidumping  duty  order 
(jn  petroleum  wax  landles  trom  the 
Peoples  Republic  of  China  (PRC)    In 
accordance  with  19  CFR  351  214(d).  we 
are  initiating  a  review  for  Shanghai  R&R 
Imp  /Exp.  Co  .  Ltd   (Shanghai)  and  its 
producer  Qing  Yuan  Huaxiiig  Arts  and 
(  Tatts  ( handle  Co  .  Ltd   iQing  Yuan),  and 
for  Changshan  Import/Export  (io.,  Ltd. 
((ihangshan)  <uid  its  produci-r  Shaoxing 
Youcheng  Arti  raft  Knitting  C.u..  Ltd. 
i.Shaoxing)   We  are  also  initiating  a 
review  for  Shandong  Huihe  Trade  t^o.. 
Ltd.  (Huihe).  whu  h  is  both  the  exporter 
and  the  prndiK  er 
EFFECTIVE  DATE:  ( )(  tober  7.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  kirbv  or  Dana  Mermelstein. 
Office  nt  AD  CVD  Enforcement  7. 
Import  .Administration.  International 
Trade  .Kdministration.  C  S.  Department 
of  t^ommen  e.  14th  Street  and 
Constitution  .Avenue,  N.W.. 
Washington.  DC.  20230;  telephone: 
(202)  4H2-()9bl  or  (202)  4K2-1391. 
r^^pec  tivelv. 

SUPPLEMENTARY  INFORMATION: 

Background 

(Jn  .August  14.  2003.  the  Department 
received  timeiv  requests  from  Shanghai 
and  C:hangshan  and  on  August  28.  2003 
the  Department  rf^ceived  a  timelv 


request  from  Huihe  pursuant  to  section 
751(a)(2)(B)  ;)f  the  Tariff  Act  of  1930 
(the  Act)  and  in  accordance  with  19  CFR 
351.214(c).  fur  new  shipper  reviews 
under  the  antidumping  duty  order  on 
petroleum  wax  candles  from  the  PRC. 
This  order  has  an  August  anniversary 
month.  On  August  27.  2003,  the 
Department  issued  a  letter  to  Shanghai 
and  Changshan  noting  that  there  were 
similarities  in  the  new  shipper  review 
requests  for  both  companies,  and  we 
asked  whether  Shanghai  and  Changshan 
were  related  in  any  way.  Shanghai  and 
Changshan,  in  their  response  of  August 
29.  2003.  replied  that  the  similarities 
occurred  because  the  sales  by  both 
Shanghai  and  Changshan  occurred 
shortly  after  their  counsel  conducted  a 
program  in  China  discussing  the  U.S. 
antidumping  law.  Shanghai  and 
Changshan  further  explained  that, 
because  of  the  schedule  for  filing  new 
shipper  review  requests,  they  both 
arranged  the  sales  and  made  the 
shipments  on  relatively  short  notice. 
While  we  noted  the  similarities  in  the 
shipments,  the  two  companies  claimed 
that  thev  are  not  affiliated,  and  therefore 
thev  requested  separate  new  shipper 
reviews.  The  Department  will  continue 
to  examine  carefully  any  similarities 
betwt^en  Shanghai  and  Changshan 
throughout  the  review. 

Initiation  of  Reviews 

Pursuant  to  19  CFR  351.214(b)(2)(i). 
19  CFR  351.214(b)(2)(ii)and  19  CFR 
351.214(b)(2)(iii)(A),  in  their  August  14. 
2003  requests  for  review,  Shanghai  and 
Changshan  certified  that  they  did  not 
export  the  subject  merchandise  to  the 
United  States  during  the  period  of 
investigation  (POI)  and  that  neither  they 
nor  their  pi-oducers  are  affiliated  with 
any  company  which  exported  subject 
merchandise  to  the  United  States  during 
the  POI.  Pursuant  to  19  CFR 
351.214(b)(ii)(B),  Shanghai's  producer, 
Qing  Yuan,  and  Changshan's  producer, 
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Shaoxing,  each  certified  that  it  did  not 
export  subject  merchandise  during  the 
period  of  investigation.  Pvu-suant  to  19 
CFR  351.214(b)(2)(i)  Huihe  (which  is 
both  the  producer  and  exporter) 
certified  that  it  did  not  export  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation.  Pursuant  to 
19  CFR  351.214(b)(2)(iii)(B).  Shanghai, 
Changshan,  and  Huihe  further  certified 
that  their  export  activities  are  not 
controlled  by  the  central  government  of 
the  PRC.  Also,  in  accordance  with  19 
CFR  351.214(b){2)(iv),  Shanghai, 
Changshan,  and  Huihe  submitted 
documentation  establishing  the  date  on 
which  each  company  first  shipped  the 
subject  merchandise  to  the  United 
States,  the  volume  of  each  company's 
first  and  only  shipment,  and  the  date  of 
the  first  sale  to  an  unaffiliated  customer 
in  the  United  States. Therefore,  in 
accordance  with  section  751(a)(2)(B)  of 
the  Act  and  19  CFR  351.214(d),  we  are 
initiating  new  shipper  reviews  under 
the  antidumping  duty  order  on 
petroleum  wax  candles  from  the  PRC.  In 


accordance  with  19  CFR  351.214(i),  we 
intend  to  issue  the  preliminary  results 
not  later  than  180  days  from  the  date  of 
initiation  of  these  reviews.  All 
provisions  of  19  CFR  351.214  will  apply 
to  Shanghai,  Changshan  and  Huihe 
throughout  the  duration  of  these  new 
shipper  reviews. 

In  accordance  with  19  CFR 
351.214{g)(l)(i)(A),  the  POR  for  a  new 
shipper  review  initiated  in  the  month 
immediately  following  the  anniversary' 
month  is  the  twelve-month  period 
immediately  preceding  the  anniversan,' 
month.  Therefore,  the  POR  for  these 
new  shipper  reviews  is  August  1.  2002 
through  July  31,  2003.  Pursuant  to 
section  751(a)(2)(B)  of  the  Act  and  19 
CFR  351.214(d)(1).  we  are  initiating  new 
shipper  reviews  for  shipments  of 
petroleum  wax  candles  from  the  PRC: 
(1)  produced  by  Qing  Yuan  and 
exported  by  Shanghai;  (2)  produced  by 
Shaoxing  and  exported  by  Changshan: 
and,  (3)  produced  and  exported  by 
Huihe. 


It  is  the  Department's  usual  practice 
in  cases  involving  non-market 
economies  to  require  that  a  company 
seeking  to  establish  eligibility  for  an 
antidumping  duty  rate  separate  from  the 
country-wide  rate  provide  de  jure  and 
de  facto  evidence  of  an  absence  of 
government  control  over  the  company's 
export  activities.  Accordingly,  we  will 
issue  a  questionnaire  to  Shanghai  and 
Changshan  (including  a  complete 
separate  rates  section),  allowing 
approximately  37  days  for  response.  If 
the  response  from  each  respondent 
provides  sufficient  indication  that  it  is 
not  subject  to  either  de  jure  or  de  facto 
government  control  with  respect  to  its 
exports  of  natural  bristle  paintbrushes 
and  brush  heads,  the  review  will 
proceed.  If,  on  the  other  hand,  a 
respondent  does  not  demonstrate  its 
eligibility  for  a  separate  rate,  then  it  will 
be  deemed  to  be  affiliated  with  other 
companies  that  exported  during  the  POI 
and  not  eligible  for  a  separate  rate,  and 
the  review  of  that  respondent  will  be 
rescinded. 


Antidumping  Duty  New  Shipper  Reviews 


Period  to  be  reviewed 


Shanghai  R&R  lmp./Exp.  Co.,  LtdTProduced  by  Qing  YuanHuaxing  Arts  and  Crafts  Candle  Co., 
Changshan  Import/Export  Co.,  Ltd./Produced  by  ShaoxingYoucheng  Artcraft  Knitting  Co.,  Ltd.  . 
Shandong  Huihe  Trade  Co.,  Ltd./Produced  by  ShandongHuihe  Trade  Co.,  Ltd 


Ltd. 


8/01/02-7/31/03 
8/01/02-7/31/03 
8/01/02-7/31/03 


We  will  instruct  the  U.S.  Bureau  of 
Customs  and  Border  Protection  (BCBP) 
to  allow,  at  the  option  of  the  importer, 
the  posting,  of  a  single  entry  bond  or 
security  in  lieu  of  a  cash  deposit  for 
subject  merchandise  exported  by  and 
produced  by  the  above  listed 
companies.  See  19  CFR  351.214(e). 
Shanghai  and  Changshan  certified  that 
they  exported  but  did  not  produce  the 
subject  merchandise  on  which  they 
based  their  new  shipper  review 
requests:  Qing  Yuan  certified  that  it 
produced  the  subject  merchandise 
exported  by  Shanghai  and  Shaoxing 
certified  that  it  produced  the  subject 
merchandise  exported  by  Changshan. 
Therefore,  we  will  instruct  BCBP  to 
limit  the  bonding  option  only  to  entries 
of  subject  merchandise:  (1)  exported  by 
Shanghai  and  produced  by  Qing  Yuan; 
or  (2)  exported  by  Changshan  and 
produced  by  Shaoxing.  Shandong  Huihe 
Trade  Co.,  Ltd.  certified  that  it  is  both 
the  producer  and  exporter  of  the 
petroleum  wax  candles.  Therefore,  we 
will  instruct  BCBP  to  limit  the  bonding 
option  only  to  entries  of  subject 
merchandise  both  produced  and 
exported  by  Shandong  Huihe  Trade  Co., 
Ltd. 

Interested  parties  may  submit 
applications  for  disclosure  of  business 


proprietary  information  under 
administrative  protective  order  in 
accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)(2)(B)  of 
the  Act  and  19  CFR  351.214. 

Dated:  September  30,  2003. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Import 

Administration.  Group  III. 

[FR  Doc.  03-25383  Filed  10-6-03;  8:45  am] 

8ILUNG  CODE  SSIO-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-851] 

Certain  Preserved  Mushrooms  from 
the  People's  Republic  of  China: 
Initiation  of  Seventh  New  Shipper 
Antidumping  Duty  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMIMARY:  The  Department  of  Commerce 
received  several  requests  in  August 
2003  to  conduct  a  new  shipper  review 
of  the  antidumping  duty  order  on 
certain  preserved  mushrooms  from  the 


People's  Republic  of  China  ("PRC").  In 
accordance  with  19  CFR  351.214(d),  we 
are  initiating  a  new  shipper  review  for 
two  of  the  companies  that  requested 
such  a  review:  Guangxi  Hengxian  Pro- 
Light  Foods,  Inc..  a  producer  and 
exporter  of  certain  preserved 
mushrooms  from  the  PRC:  and  Nanning 
Rimchao  Industrial  Trade  Company. 
Ltd..  an  exporter  of  certain  preserved 
mushrooms  from  the  PRC. 
EFFECTIVE  DATE:  October  7.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Smith  or  Sophie  Castro,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230: 
telephone  (202)  482-1766  or  (202)  482- 
0588,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests  in  August  2003  from:  (1) 
Guangxi  Hengxicm  Pro-Light  Foods,  Inc. 
("Guangxi  Hengxian"):  (2)  Nanning 
Runchao  Industrial  Trade  Company. 
Ltd.  ("Nanning  Runchao");  (3)  Xiamen 
International  Trade  and  Industry 
Company,  Ltd.  ("XTTIC");  (4)  Xiamen 
Zhongjia  Import  and  Export  Company, 
Ltd.  ("Zhongjia");  (5)  Zhangzhou 
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Longhai  Miahui  lndustr>-  and  Trade  Co., 
Ltd.  ("Minhui"):  and  (6)  Shanghai 
Superlucky  Import  &  Export  Company. 
Ltd  ("Superlucky").  in  accordance  with 
19  CFR  351.214(c).  for  a  new  shipper 
review  of  the  antidumping  duty  order 
on  certain  preserved  mushrooms  from 
the  PRC.  which  has  an  August  semi- 
annual anniversary  month.  On 
September  22,  2003.  Superlucky 
withdrew  its  request  for  a  new  shipper 
review.  Accordingly,  we  have  not 
considered  Superlucky  in  this  new 
shipper  review  initiation. 

Guangxi  Hengxian  identified  itself  as 
the  producer  of  the  preserved 
mushrooms  it  exports.  Nanning 
Runchao  identified  itself  as  an  e.xporter 
of  preserved  mushrooms  produced  by 
Its  supplier.  Guangxi  Yizhou  Dongfang 
Cannery  ("Guangxi  Yizhou").  XITIC 
identified  itself  as  an  exporter  of 
preserved  mushrooms  produced  by  its 
supplier,  Inter-Foods  (D.S.)  Company. 
Ltd."  Zhongjia  identified  itself  as  an 
exporter  of  preserved  mushrocjms 
produced  by  its  supplier.  Zhangzhou 
Hongning  Canned  Food  Factory.  Minhui 
identified  itself  as  an  exporter  of 
preserved  mushrooms  produc:ed  by  its 
supplier.  Longhai  Jiuhu  Longhuan  Tin 
Food  Factory. - 

As  required  bv  19  CFR 
351.214(b)(2)(i)."(ii).  and  (iii)(A),  each 
company  identified  above  has  certified 
that  it  did  not  export  certain  preserved 
mushrooms  to  the  L'nited  States  during 
the  period  of  investigation  ("PO! "),  and 
that  it  has  never  been  affiliated  with  anv 
exporter  or  producer  which  did  export 
certain  preserved  mushrooms  during  the 
POI,  Each  company  has  further  certified 
that  its  export  activities  are  not 
controlled  by  the  central  government  of 
the  PRC.  satisfying  the  requirements  of 
19CFR  351.214(b)(2)(iii)(B).  Pursuant  to 


19  CFR  351  214(b)(2)(iv){A).  each 
company  provided  the  date  of  the  first 
sale  to  an  unaffiliated  customer  in  the 
United  States.  Each  company  submitted 
documentation  establishing  the  date  on 
which  it  first  shipped  the  subject 
merchandise  to  the  United  States  and 
the  volume  of  that  shipment.  Nanning 
Runchao.  Zhongjia  and  Minhui  also 
provided  the  date  of  entry  of  that  first 
shipment 

In  ac(  ordante  with  se«:ti(jn 
751(a)(2)(B)  oftheTariff  Act  of  1930 
("the  Act"),  as  amended,  and  19  CFR 
351  214(b).  and  ba.sed  on  our  analysis  of 
the  information  and  documentation 
provided  with  the  new  shipper  review 
requests,  as  well  as  our  analysis  of 
proprietary  import  data  fr(}m  the  U.S. 
Bureau  of  Customs  and  Border 
Protectionl'Customs").  we  find  that 
Nanning  Runchao  and  (luangxi 
Hengxian  have  met  the  requirements 
under  which  the  Department  can 
initiate  a  new  shipper  review  (for  more 
details,  se'f  New  Shipper  Initiation 
C;hecklists  for  Nanning  Runchao  and 
Guangxi  Hengxian)  Therefore,  we  are 
initiating  a  new  shipper  review  for 
Nanning  Runchao  and  Guangxi 
Hengxian   Furthermore,  based  on  our 
analysis  of  the  informatiim  and 
documentation  provided  with  the  new 
shipper  review  requests,  as  well  as  our 
analvsis  of  proprietary  import  data  from 
(Customs,  we  find  that  XITIC,  Zhongjia 
and  Minhui  all  had  transactions  which 
took  plai:e  outside  of  the  relevant  period 
of  review  ( "POR")  and  therefore  do  not 
meet  the  requirements  under  which  the 
Department  can  initiate  a  new  shipper 
review  (for  more  details,  see  New 
Shipper  Initiation  Checklists  for  XITIC, 
Zhongjia  and  Minhui).  Thus,  we  are  not 
initiating  a  new  shipper  review  for 
XITIC.  Zhor.gjia  an('  Minhui. 


In  cases  involving  non-market 
economies,  it  is  the  Department's 
normal  practice  to  require  that  a 
company  seeking  to  establish  eligibility 
for  an  antidumping  duty  rate  separate 
from  the  country-wide  rate  provide  de 
jure  and  de  facto  evidence  of  an  absence 
of  government  control  over  the 
company's  export  activities. 
Accordingly,  we  will  issue  a 
questionnaire  to  Nanning  Runchao  and 
Guangxi  Hengxian  (including  a 
complete  separate  rates  section), 
allowing  approximately  37  days  for 
response.  If  the  response  from  each 
respondent  provides  sufficient 
indication  that  it  is  not  subject  to  either 
de  jure  or  de  facto  government  control 
with  respect  to  its  exports  of  brake 
rotors,  the  review  will  proceed.  If  a 
respondent  does  not  demonstrate  its 
eligibility  for  a  separate  rate,  then  it  will 
be  deemed  to  be  affiliated  with  other 
companies  that  exported  during  the  POI 
and  that  it  did  not  establish  entitlement 
to  a  separate  rate,  and  the  review  of  that 
respondent  will  be  rescinded. 

Initiation  of  Review 

In  accordance  with  section 
751(a)(2){B)(ii}  of  the  Act  and  19  CFR 
351.214(d)(1).  we  are  initiating  a  new 
shipper  review  of  the  antidumping  duty 
order  on  certain  preserved  mushrooms 
from  the  PRC.  We  intend  to  issue  the 
preliminary  results  of  this  review  not 
later  than'  180  days  after  the  date  on 
which  the  review  is  initiated. 

In  accordance  with  19  CFR 
351.214(g)(l)(i)(B),  the  POR  for  a  new 
shipper  review,  initiated  in  the  month 
following  the  semi-annual  anniversary 
month,  will  be  the  six-month  period 
immediately  proceeding  the  semi- 
annual anniversary  month.  Therefore, 
the  POR  for  this  new  shipper  review  is: 


Antidumping  Duty  New  Shipper  Review  Proceeding 

Period  to  be  Reviewed 

PRC:  Certain  Preserved  Mushrooms.  A-570-851:. 

Nanning  RurKhao  Industrial  Trade  Company.  Ltd 

Guangxi  Hengxian  Pro-Light  Foods,  Inc 

02/01/03-07/31/03 
02/01/03  -07/31/03 

We  will  instruct  Customs  to  allow,  at 
the  option  of  the  importer,  the  posting, 
until  the  completion  of  the  review,  of  a 
bond  or  security  in  lieu  of  a  cash 
deposit  for  each  entry  of  'he  subject 
merchandise  from  the  above-listed 
companies  This  action  is  in  accordance 
with  section  751(a){2)(B)(iii)  of  the  Act, 
as  amended,  and  19  CFR  351.214(e). 


'  On  .August  "   J003.  the  Department  issued  a 
memorandum  noticing  mferested  parties  of  its 
intent  tn  rescind  the  new  shipper  review  of  this 
company,  initiated  on  \tarrh  28.  2003  (see  68  f-H 
15132),  because  .KTTIC  3  -iTtificotion  failed  to 


With  regard  to  Guangxi  Himgxian. 
because  (itiangxi  Hengxian  has  certified 
that  It  both  produces  and  exports  the 
subject  merchandise,  the  sale  of  which 
was  the  basis  for  its  new  shipper  review 
request,  we  will  apply  the  bonding 
privilege  onlv  to  entries  of  subject 
merchandise  for  which  it  is  both  the 
producer  and  exporter.  With  regard  to 


identifv  correi  tl\  the  priidu(  er  of  the  subject 
merchandise 

'On  .August  4   2003,  the  Department 

prehniinarilv  rest  inded  the  new  shipper  review  of 
ZhuiigiM  and  .Minhui.  initiated  un  October  7.  2002. 


Nanning  Runchao  and  its  producer 
Guangxi  Yizhou,  we  will  apply  the 
bonding  privilege  only  to  entries  of  the 
subject  merchandise  exported  by 
Nanning  Runchao  which  was  also 
produced  by  Guangxi  Yizhou. 

Interested  parties  that  need  access  to 
proprietary  information  in  this  new 
shipper  review  should  submit 


because  Zhongjias  and  Minhui's  certifications 
failed  to  identifv  c  orrectly  the  producer  of  the 
subject  merchandise  [see  68  FR  45792  and  67  FR 
62438.  respectively) 
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applications  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)(2)(B)  of 
the  Act  (19  U.S.C.  1675(a))  and  19  CFR 
351.214(d). 

Dated:  September  30,  2003. 
)eCfrey  May, 

Deputy  Assistant  Secretary  for  Import 
A  dministration . 

[FR  Doc.  03-25387  Filed  10-6-03;  8:45  am] 
BILUNG  CODE  3S10-DS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-829] 

Stainless  Steel  Wire  Rod  From  the 
Republic  of  Korea:  Preliminary  Results 
of  Antidumping  Duty  Admlnislrative 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACnON:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review. 

summary:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidimiping  duty  order  on  stainless 
steel  wire  rod  (SSWR)  from  the  Republic 
of  Korea  (Korea).  The  review  covers  two 
manufacturers/exporters  of  subject 
merchandise  during  the  period  of 
review  (POR)  September  1,  2001 
through  August  31,  2002.  Based  upon 
our  analysis,  the  Department  has 
preliminarily  determined  that  diunping 
margins  exist  for  both  manufacturers/ 
exporters.  If  these  preliminary  results 
are  adopted  in  our  final  results  of 
administrative  review,  we  will  instruct 
the  U.S.  Bureau  of  Customs  and  Border 
Protection  (BCBP)  to  assess 
antidumping  duties  as  appropriate. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE  :  October  7,  2003. 

I 


FOR  FURTHER  INFORMATION  CONTACT: 

Karine  Gziryan,  Jeff  Pedersen,  or  Crystal 
Scherr  Crittenden,  AD/CVD 
Enforcement,  Office  IV,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-4081,  (202)  482- 
2769  or  (202)  482-0989,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  15,  1998,  the 
Department  published  in  the  Federal 
Register  the  antidiimping  duty  order  on 
SSWR  from  Korea.  See  Notice  of 
Amendment  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order:  Stainless 
Steel  Wire  Rod  From  Korea,  63  FR 
49331  (September  15,  1998)  {Amended 
Final  Determination).  On  September  3, 
2002,  the  Department  published  a  notice 
of  "Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  on  SSWR  from 
Korea.  See  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation;  Opportunity 
to  Request  Administrative  Review,  67 
FR  56267  (September  3,  2002).  On 
September  30,  2002,  Changwon 
Specialty  Steel  Co.,  Ltd.  (Changwon) 
and  Dongbang  Special  Steel  Co.,  Ltd. 
(Dongbang)  (collectively,  together  with 
Pohang  fron  and  Steel  Co.,  Ltd. 
(POSCO),  respondent!  ^^gee  the 
"Affiliation  and  Collapsing"  section  of 
this  notice))  requested  an  administrative 
review  of  the  U.S.  sales  of  Changwon 
and  Dongbang  that  were  subject  to  the 
antidmnping  order  on  SSWR  from 
Korea.  On  October  24,  2002,  the 
Department  initiated  an  administrative 
review  of  Changwon  and  Dongbang.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews,  67  FR  65336  (October  24, 
2002). 

On  October  15,  2002,  the  Department 
issued  an  antidumping  questionnaire  to 
Changwon  and  Dongbang.  The 
Department  received  Changwon 's  and 
Dongbang's  responses  in  November  and 

SF20T 


December  2002.  The  Department  issued 
supplemental  questionnaires  to 
Changwon  and  Dongbang  in  December 
2002  and,  January,  February,  March  and 
April  2003,  and  received  responses  from 
Changwon  and  Dongbang  in  January, 
February,  March  and  April  2003. 

On  May  16,  2003  the  Department 
published  in  the  Federal  Register  a 
notice  extending  the  deadline  for 
issuing  the  preliminary  results  in  this 
case  until  no  later  than  September  30. 
2003.  See  Stainless  Steel  Wire  Rod  from 
South  Korea:  Extension  of  Time  Limit 
for  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  68  FR 
26571  (May  16,  2003). 

Scope  of  the  Review 

For  purposes  of  this  review.  SSWR 
comprises  products  that  are  hot-rolled 
or  hot-rolled  annealed  and/or  pickled 
and/or  descaled  rounds,  squares, 
octagons,  hexagons  or  other  shapes,  in 
coils,  that  may  also  be  coated  with  a 
lubricant  containing  copper,  lime  or 
oxalate.  SSWR  is  made  of  alloy  steels 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromiiun,  with  or  without  other 
elements.  These  products  are 
manufactured  only  by  hot-rolling  or  hot- 
rolling  annealing,  and/or  pickling  and/ 
or  descaling,  are  normally  sold  in  coiled 
form,  and  are  of  solid  cross-section.  The 
majority  of  SSWR  sold  in  the  United 
States  is  round  in  cross-sectional  shape, 
annealed  and  pickled,  and  later  cold- 
finished  into  stainless  steel  wire  or 
small-diameter  bar.  The  most  common 
size  for  such  products  is  5.5  millimeters 
or  0.217  inches  in  diameter,  which 
represents  the  smallest  size  that 
normally  is  produced  on  a  rolling  mill 
and  is  the  size  that  most  wire-drawing 
machines  are  set  up  to  draw.  The  range 
of  SSWR  sizes  normally  sold  in  the 
United  States  is  between  0.20  inches 
and  1.312  inches  in  diameter. 

Two  stainless  steel  grades  are 
excluded  from  the  scope  of  the  review. 
SF20T  and  K-M35FL  are  excluded.  The 
chemical  makeup  for  the  excluded 
grades  is  as  follows; 


Cartx)n  

Manganese  

Phosphorous 

Sulfur 

Silicon  

0.05  max 
2.00  max 
0.05  max 
0.15  max 
1.00  max 

Chromium 

Molybdenum 

Lead-added 

Tellurium-added 

19.00/21.00 

1 .50/2.50 

(0.10/0.30) 

(0.03  min) 

<  Although  we  are  treating  POSCO,  Changwon, 
and  Dongbang,  as  a  single  entity,  we  may,  in  certain 


instances,  refer  to  POSCO,  Changwon.  and 


Dongbang  separately  to  distinguish  the  information 
separately  reported  by  these  companies 
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Cartx)n     

Silicon   

Manganese 
Phosphorous 
Sulfur 
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K-M35FL 

0.015  max 

0  70/1  00 

0  40  max 

0.04max 

0.03  max 


Nickel 

12.50/14.00 

Lead 

Aluminum 


0.30  max 

0.10/0.30 
0.20/0.35 


The  products  subject  to  this  review 
are  c:urrently  classifiable  under 
subheadings  722100  0005, 
7221.00  0015.  7221.00  0030, 
7221.00  0045.  and  7221,00.0075  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSrS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  (jf  the  scope  of  this 
review  is  dispositive. 

Affiliation  and  Collapsing 

.-K.  (;hangvvon.  POSCO,  and  Dongbang 

During  the  less-than-fair  value  (LTF\) 
investigation,  P()S(X)  was  the  sole 
supplier  to  Dongbang  of  black  coil 
(unfinished  SSWR).  See  Sotice  of  Final 
Detrrminution  of  Sales  at  Less  than  Fair 
\'aluf:  Stainless  Steel  Wire  Rod  from 
Korea.  63  FR  40404.  40410  duly  2y. 
1998)  [Final  Determination]   Based  on 
this  fact,  and  the  fact  that  Dongbang  was 
not  able  to  obtain  suitable  black  c(jil 
from  alternative  sources,  the 
Department  determined  that  POSCU 
and  its  vvhcllv-owned  subsidiary, 
Changwon.  were  affiliated  with 
Dongbang  through  a  close  supplier 
relationship  pursuant  to  section 
771{33|(G)  of  the  Act  and  section 
351, 102(b)  of  the  Department's 
regulations.  See  id.  In  the  Final 
Determination,  the  Department  also 
collapsed  C^hangwon.  POSCO.  and 
Dongbang  and  treated  them  as  a  single 
entity  for  purposes  of  the  dumping 
analysis  in  accordance  with  section 
351  '401(f)  of  the  Department's 
regulatujns.  See  id. 

Neither  POSCO.  Changwon.  nor 
Dongbang  has  provided  any  new 
evidence  requiring  the  Department  to 
revisit  this  finding.  Therefore,  we 
continue  to  find  that  POSC'O  and 
Changwon  are  affiliated  with  Dongbang 
through  a  close  supplier  relationship  ' 
Further,  we  have  continued  to  treat 
POSCO,  Changwon.  and  Dongbang  as  a 
single  entity  and  to  calculate  a  single 
margin  for  them,  {See,  e.g.,  Frozen 
Concentrated  Oranop  Juice  from  Brazil: 


'  During  thp  HOR,  Chaiiijwon,  diid  iKJt  POSCO. 
Wds  Doiigbdng  s  sole  supplier  nt  bUi  k  foil 
However,  since  we  continue  tn  tredl  ['f)Sf if!  dnd 
Changwon  as  a  single  entity  la.s  we  liiil  in  the  l.TfA' 
investigation),  this  does  not  change  our 
determination  that  KJSCO/Changwon  axe  affiliated 
with  Dongbang  through  a  close  supplier 
relationship 


PreUminar\'  Results  and  Partial 
Rescission  ot  .Antidumping  Duty 
Administratn-e  Review,  fib  FR  29930. 
29931  dune  4.  2001).  citing  Certain 
Welded  (Jarbon  Steel  Pipes  and  Tubes 
tmni  Thailand:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Revieiv.  b4  FR  1799H.  17999  (April  13, 
1999)  (unchanged  by  the  final  results)), 

B,  Affiliation  Between  Changwon, 
Dongbang  and  CS.  Trading  C^ompany 
Customers 

Dongbang  reported  M.S.  sales  to 
trading  companies  whom  it  classified  as 
unaffiliated  parties  in  its  November  19. 
and  December  12.  2002  questionnaire 
responses.  The  petitioners  {Carpenter 
Technolov  (Corporation  and  Empire 
Specialtv  Steel)  contend  that  Dongbang 
is  affiliated  with  these  trading  company 
customers  through  a  principal/agent 
relationship. 

In  the  review  of  SSWR  from  Korea 
covering  the  period  September  1.  1999 
through  August  31,  2000.  the  petitioners 
also  c:ontended  that  (Changwon  and 
Dongbang  wi^re  affiliated  with  certain 
US.  trading  company  customers 
through  a  principal/agent  relationship. 
However,  the  Department  determined 
that  no  such  relationship  existed.  See 
Stainless  Steel  Wire  Rod  From  Korea: 
Final  Results  of  Antidumping  Duty 
Administrative  Revle^\■.  67  FR  6685 
IFebruarv  13.  2002)   See  also 
Memorandum  from  Holly  Kuga  to 
Bernard  Carreau  on  Whether  Changwon 
and  Dongbang  are  Affiliated  With 
Certain  U.S.  Customers  Under  Section 
771(33)  of  the  Act.  dated  October  1. 
2001    Bet:ause  the  petitioners  have  not 
provided  any  new  evidence  indicating  a 
c:hange  in  the  relationship  between 
these  companies,  we  continue  to  find 
that  Dongbang  is  not  affiliated  with  its 
US.  trading  company  customers 
through  a  principal/agent  relationship. 

Duty  Absorption 

On  November  5,  2002,  the  petitioners 
requested  that  the  Department 
determine  whether  antidumping  duties 
had  been  absorbed  during  the  POR  by 
the  respondent.  Section  751(a)(4)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
provides  for  the  Department,  if 
requested,  to  determine,  during  an 
administrativt'  review  initiated  two  or 
four  years  after  the  publication  of  the 


order,  whether  antidumping  duties  have 
been  absorbed  by  a  foreign  producer  or 
exporter,  if  the  subject  merchandise  is 
sold  in  the  United  States  through  an 
affiliated  importer.  Because  the 
collapsed  entity  POSCO/Changwon/ 
Dongbang  [see  "Affiliation  and 
Collapsing"  section  of  this  notice)  sold 
to  unaffiliated  customers  in  the  United 
States  through  an  importer  that  is 
affiliated,  and  because  this  review  was 
initiated  four  years  after  the  publication 
of  the  order,  we  will  make  a  duty 
absorption  determination  in  this 
segment  of  the  proceeding  within  the 
meaning  of  section  751(a)(4)  of  the  Act. 

On  February  21,  2003,  the  Department 
requested  evidence  from  the  respondent 
to  demonstrate  that  the  U.S.  purchasers 
will  pay  any  antidumping  duties 
ultimately  assessed  on  entries  during 
the  POR.  In  its  response,  submitted  on 
February  28,  2003,  Changwon,  which  is 
affiliated  with  the  importer  of  the 
subject  merchandise,  stated  that  it 
negotiates  a  duty  paid  delivered  price 
that  includes  the  antidumping  duties, 
and  thus  it  sets  prices  so  as  to  pass  the 
cost  of  the  antidumping  duties  to  the 
customer.  In  determining  whether  the 
antidumping  duties  have  been  absorbed 
bv  the  respondent  during  the  POR  we 
presume  that  the  duties  will  be  absorbed 
for  those  sales  that  have  been  made  at 
less  than  normal  value  (NV).  This 
presumption  can  be  rebutted  with 
evidence  {e.g..  an  agreement  between 
the  affiliated  importer  and  unaffiliated 
purchaser)  that  the  unaffiliated 
purchaser  will  pay  the  full  duty 
ultimately  assessed  on  the  subject 
merchandise. 

Although  Changwon  claims  that  the 
price  charged  to  the  unaffiliated  U.S. 
customer  includes  duties  paid,  it 
provided  no  evidence  that  these  duties 
include  antidumping  duties  nor  did  it 
provide  an  agreement  between  the 
affiliated  importer  and  the  unaffiliated 
purchaser  stating  that  the  unaffiliated 
purchaser  will  pay  the  full  duty 
ultimately  assessed  on  the  subject 
merchandise.  Therefore,  we 
preliminarily  find  that  antidumping 
duties  have  been  absorbed  by  POSCO/ 
Changwon/Dongbang  on  all  U.S.  sales 
made  through  its  affiliated  importer. 
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Section  201  Duties 

The  Department  notes  that 
merchandise  subject  to  this  review  is 
subject  to  duties  imposed  under  section 
201  of  the  Act  (section  201  duties). 
Because  the  Department  has  not 
previously  addressed  the 
appropriateness  of  deducting  section-. 
201  duties  from  export  price  and 
constructed  export  price,  on  September 
g,  2003  the  Department  published  a 
request  for  public  comments  on  this 
issue  (68  FR  53104).  All  comments  are 
due  by  October  9,  2003  and  rebuttal 
comments  are  due  October  24,  2003. 
Since  the  Department  has  not  made  a 
determination  on  this  issue  at  this  time, 
for  purposes  of  these  preliminary 
results,  no  adjustment  has  been  made. 

Normal  Value  Comparisons 

To  determine  whether  the 
respondent's  sales  of  SSWR  from  Korea 
to  the  United  States  were  made  at  less 
than  NV,  we  compared  the  export  price 
(EP)  and  constructed  export  price  (CEP), 
as  appropriate,  to  the  NV,  as  described 
in  the  "Export  J*rice,"  "Constructed 
Export  Price"  and  "Normal  Value" 
sections  of  this  notice,  below.  We  first 
attempted  to  compare  contemporaneous 
U.S.  and  comparison-market  sales  of 
products  that  are  identical  with  respect 
to  the  following  characteristics:  grade, 
diameter,  further  processing  and 
coating.  Where  we  were  imable  to 
compare  sales  of  identical  merchandise, 
we  compared  U.S.  sales  to  comparison- 
market  sales  of  the  most  similar 
merchandise  based  on  the  above 
characteristics,  which  are  listed  in  order 
of  importance  for  matching  purposes. 

Export  Price 

For  all  reported  U.S.  sales,  other  than 
those  made  by  the  U.S.  affiliate  POSAM, 
in  calculating  U.S.  price,  the 
Department  used  EP,  as  defined  in 
section  772(a)  of  the  Act,  because  the 
merchandise  was  sold,  prior  to 
importation,  to  unaffiliated  purchasers 
in  the  United  States,  or  to  an 
unaffiliated  purchaser  for  exportation  to 
the  United  States,  and  CEP  methodology 
was  not  otherwise  warranted  based  on 
the  facts  on  the  record.  We  calculated 
EP  based  on  the  packed,  delivered 
prices  charged  to  unaffiliated  customers 
in  the  United  States  or  to  unaffiliated 
customers  for  exportation  to  the  United 
States.  In  accordance  with  section 
772(c)(2)(A)  of  the  Act,  we  made 
deductions  from  the  starting  price, 
where  applicable,  fo^  foreign  movement 
expenses  (including  brokerage  and 
handling  and  inland  freight), 
international  freight,  and  marine 
insurance.  We  added  duty  drawback 


received  on  imported  materials, 
pursuant  to  section  772(c)(1)(B)  of  the 
Act. 

Constructed  Export  Price 

For  all  reported  sales  by  the  U.S. 
affiliate  POSAM,  in  calculating  U.S. 
price,  the  Department  used  CEP,  as 
defined  in  section  772Cb)  of  the  Act, 
because  the  merchandise  was  sold,  after 
importation,  to  unaffiliated  purchasers 
in  the  United  States.  We  calculated  CEP 
based  on  delivered  prices  to  unaffiliated 
customers  in  the  United  States.  We 
made  deductions  from  the  starting  price, 
where  appropriate,  for  foreign  and  U.S. 
brokerage  and  handling,  foreign  and 
U.S.  inland  freight,  international  freight, 
marine  insurance,  U.S.  duties,  and 
direct  and  indirect  selling  expenses  to 
the  extent  that  they  are  associated  with 
economic  activity  in  the  United  States 
in  accordance  with  section  772(d)(1)(B) 
and  (D)  of  the  Act.  These  deductions 
included  credit  expenses.  We  added 
duty  drawback  received  on  imported 
materials  pursuant  to  section 
772(c)(1)(B)  of  the  Act.  Finally,  in 
accordance  with  section  772(d)(3)  of  the 
Act,  we  made  a  deduction  for  CEP 
profit. 

For  further  details,  see  Calculation 
Memorandimi  dated  September  30, 
2003,  on  file  in  the  Central  Records 
Unit,  Room  B-j099  of  the  Main 
Commerce  Building  (CRU). 

Level  of  Trade  (LOT) 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practical,  we  determined  NV  based  on 
sales  in  the  comparison  market  at  the 
same  LOT  as  the  EP  or  CEP  sales.  The 
NV  LOT  is  that  of  the  starting-price 
sales  in  the  comparison  market  or,  when 
NV  is  based  on  CV,  that  of  the  sales 
from  which  we  derive  selling,  general, 
and  administrative  (SG&A)  expenses 
and  profit.  For  EP  sales,  the  U.S.  LOT 
is  also  the  level  of  the  starting-price 
sale.  For  CEP  sales,  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer.  The  Department  adjusts  the 
CEP,  pursuant  to  section  772(d),  prior  to 
performing  the  LOT  analysis,  as 
articulated  by  the  Department's 
regulations  at  section  351.412.  See 
Micron  Technology,  Inc.  v.  United 
States,  243  F.3rd  1301,  1315  (Fed.  Cir. 
2001). 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  the  EP  or  CEP 
sales,  we  examined  stages  in  the 
marketing  process  and  selling  activities 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  different  LOT,  and  the 
difference  affects  price  comparability,  as 


manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison- 
market  sales  at  the  LOT  of  the  export 
transaction,  we  make  a  LOT  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
Finally,  for  CEP  sales,  if  the  NV  level  is 
more  remote  from  the  factory  than  the 
CEP  level  and  there  is  no  basis  for 
determining  whether  the  difference  in 
the  levels  between  NV  and  CEP  affects 
price  comparability,  we  adjust  NV  as 
provided  imder  section  773(a)(7)(B)  of 
the  Act  (the  CEP  offset  provision).  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cut-to 
Length  Carbon  Steel  Plate  from  South 
Africa.  62  FR  61731  (November  19, 
1997). 

In  determining  whether  separate 
LOTs  exist,  we  obtained  information 
from  the  collapsed  entity  POSCO/ 
Changwon/Dongbang  about  the 
marketing  stages  for  the  reported  U.S. 
and  comparison-market  sales,  including 
a  description  of  the  selling  activities 
performed  by  POSCO/Changwon/ 
Dongbang  for  each  channel  of 
distribution.  In  identifying  LOTs  for  EP 
and  comparison-market  sales,  we 
considered  the  selling  functions 
reflected  in  the  starting  price  before  any 
adjustments.  See  19  CFR 
351.412(c)(l)(i).  In  identifying  LOTs  for 
CEP  sales,  we  considered  the  selling 
functions  reflected  in  the  starting  price, 
as  adjusted  imder  section  772(d)  of  the 
Act.  See  19  CFR  351.412(c)(ii).  We 
expect  that,  if  claimed  LOTs  are  the 
same,  the  selling  functions  and 
activities  of  the  seller  at  each  level 
should  be  similar.  Conversely,  if  a  party 
claims  that  LOTs  are  different  for 
different  groups  of  sales,  the  selling 
functions  and  activities  of  the  seller  for 
each  group  should  be  dissimilar. 

In  their  questionnaire  responses, 
Changwon  and  Dongbang  reported  that, 
during  the  POR.  they  sold  the  forteign 
like  product  in  the  home  market 
through  one  channel  of  distribution  and 
in  the  United  States  through  one 
channel  of  distribution.  We  examined 
the  selling  functions  for  the  collapsed 
entity  POSCO/Changwon/Dongbang  and 
found  that  the  selling  functions 
performed  by  Changwon  and  Dongbang 
in  the  home  market  are  similar.  Also,  we 
found  that  the  selling  functions 
performed  by  Changwon  and  Dongbang 
with  respect  to  the  U.S.  channels  of 
distribution  are  similar.  Based  on  the 
similarity  of  the  selling  functions,  we 
have  determined  that  the  collapsed 
entity's  sales  of  SSWR  are  made  at  one 
LOT  in  the  home  market  and  one  LOT 
in  the  U.S.  market.  Moreover,  we 
examined  the  selling  functions  for  the 
collapsed  entity  POSCO/Changwon/ 
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Dongbang,  and  found  that  the  selling 
functions  performed  by  the  collapsed 
respondent  are  sufficiently  similar  in 
the  home  market  and  the  United  States 
to  consider  the  LQTs  in  the  two  markets 
to  be  the  same  LOT  Therefore,  we 
preliminarily  find  that  there  is  one  LOT 
in  the  US  and  compansnn-market.  and 
thus,  no  LOT  adjustment  is  required  for 
cimiparison  of  I  .S.  sales  to  comparison- 
market  sales.  Moreover,  because  there  is 
one  LOT  in  the  U.S.  and  comparison 
market,  wt;  have  denied  the 
respondents  request  for  a  CEP  offset 
For  further  details,  scf^  Memorandum 
ret;ardint;  L-evel  of  Trade  .\nalvsis  dated 
September  30,  200.3  on  fil-  m  the  CRU 

Normal  Value 

.\fter  testint;  home  market  viabilit\ , 
whether  sales  to  affiliates  were  at  arms- 
length  prices,  and  whether  home  market 
sales  failed  the  cost  test,  we  calculatfd 
NV  as  noted  in  subsection  4. 
"'Calculation  of  W."  below. 

/    Home  Marke-t  Vuibilitv 

in  order  to  determine  whether  there  is 
a  sufficient  \'olume  r)f  sales  in  the  home 
market  to  ser\'e  as  a  viable  basis  for 
calculating  NV  U  e  ,  whether  the 
aggregate  volume  of  htime  market  sales 
of  the  foreign  like  product  is  equal  to  or 
greater  than  five  percent  of  the  aggregate 
volume  of  I'  S  sales),  we  compared  the 
respondents'  volume  of  hfime  market 
sales  of  the  foreign  like  product  to  the 
volume  of  its  L'.S.  sales  of  subject 
merchandise,  in  accordance  with 
sei:tion  773(a)(1)  of  the  Act   Because  the 
respondents'  aggregate  volume  of  home 
market  sales  of  the  foreign  like  prodiuf 
IS  greater  than  five  pert  ent  ot  its 
aggregate  volume  of  L'.S   s"ales  of  subject 
merchandise,  we  determined  that  the 
home  market  is  viable  for  the 
respondent. 

2  AffiIiatfii-ParP>-  Transactions  and 

Arm's-LtTi^h  T^sf 

Sales  to  affiliated  <  ustomers  in  \h^• 
home  market  not  made  at  arm's  length 
prices  were  exckuh'd  from  our  analvsi-, 
because  the  Department  considered 
them  to  be  outside  th^■  ordinary  course 
of  trade  See  19CFR  ^5\  102.  To  test 
whether  these  sales  were  made  at  arm's 
length  prices,  the  Department 
compared,  on  a  protiuc:t-specific  and 
qualitv-specific  (i.e  .  prime  and  non- 
prime  qualitv)  basis,  the  prices  of  sales 
to  affiliated  and  unaffiliated  customers 
net  <if  all  movement  charges,  direct 
selling  expenses,  and  packing  Where. 
for  the  tested  products,  prices  to  the 
affiliated  partv  were  on  average  99.5 
percent  or  mnie  of  the  pric:e  to 
unaffiliated  parties,  the  Department 
determined  that  sales  made  to  the 


affiliated  party  were  at  arm's  length.  See 
19  CFR  351.403(c).  In  instances  where 
no  price  ratio  could  be  constructed  for 
an  affiliated  customer  because  identical 
merchandise  was  not  sold  to 
unaffiliated  (  ustomers.  the  Department 
was  unable  to  lietermine  that  these  sales 
were  made  at  arm's  length  prices  and. 
therefore,  excluded  them  from  our 
analysis   Sff  S'otice  of  Final 
Dt'ttTiumatton  oj  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Prnduits  from  Argentina.  58 
FR  .!70(i2.  37077  (July  9,  1993).  Where 
the  exclusion  of  such  sales  eliminated 
all  sales  of  the  most  appropriate 
comparison  product,  the  Department 
made  a  comparison  to  the  next  most 
similar  product 

3.  Cost  of  Production  ICOPi  Analysis 

In  the  second  administrative  review  of 

SSWR  from  Korea,  the  most  recently 
(.ompleted  segment  of  this  proceeding, 
the  Department  disregarded  P(JSCO/ 
Changwon/Dongbang's  sales  that  were 
found  to  have  failed  the  cost  test. 
Accordingly,  the  Department,  pursuant 
to  section  773(b)  of  the  Act.  initiated  a 
COF  iiuestigation  of  the  respondent  for 
(lurposes  of  this  administrative  review. 
We  conducted  the  (X)F  analysis  as 
described  below. 

A    (aiI(  iihitinn  nt  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act.  we  calc:ulated  the  weighted- 
average  COP.  by  model,  for  the  FOR 
based  (ui  the  sum  of  materials  and 
fabrication  costs,  general  and 
administrative  (G&A)  expenses,  and 
packing  costs. 

B  Test  of  Comparison-Market  Sales 
Prices 

.\s  re(]iiired  uiiiier  section  773(b)  of 
the  A(  t.  we  I  nmpared  the  weighted- 
average  COFs  to  the  comparison-market 
sales  of  the  foreign  like  product,  in 
order  to  determine  whether  these  sales 
hati  been  made  ,it  prices  below  the  COP 
within  an  exteiuleil  period  of  time  i.i 
substantial  quantities,  and  whether  such 
[)ru  es  were  sufficient  to  permit  the 
recovery  of , ill  costs  within  a  reascmable 
period  of  time.  On  a  product-specific 
basis,  we  compared  the  COP  to  the 
i:omparisoii-niarket  prices.  l(;ss  any 
apfilic  .ilile  moxement  charges  and  direct 
and  indirec  1  selling  expenses. 

C  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act.  wiiere  less  than  20  pert;ent  of 
POSCO/Changwon/Dongbang's  sales  of 
a  given  product  were  made  at  prices 
below  the  CXW.  we  did  not  disrc^gard 
any  below-iost  sales  of  that  product 
because  the  below-cost  sales  were  not 


made  in  "substantial  quantities."  Where 
20  percent  or  more  of  POSCO/ 
Changv/on/Dongbang's  sales  of  a  given 
product  were  made  at  prices  below  the 
COP.  we  determined  that  such  sales 
were  made  in  substantial  quantities 
within  an  extended  period  of  time  (i.e., 
a  period  of  one  year).  Further,  because 
we  compared  prices  to  POR-average 
costs,  we  determined  that  the  below- 
cost  prices  would  not  permit  recovery  of 
all  costs  within  a  reasonable  time 
f)(»riod.  and  thus,  we  disregarded  the 
below-cost  sales  in  accordance  with 
sections  773(b)(1)  and  (2)  of  the  Act. 

We  found  that  for  certain  products. 
POSCO/Changwon/Dongbang  made 
home  market  sales  at  prices  below  the 
COP  within  an  extended  period  of  time 
in  substantial  quantities.  Further,  we 
found  that  these  sale  prices  did  not 
permit  the  recovery  of  costs  within  a 
reasonable  period  of  time.  We  therefore 
excluded  these  sales  from  our  analysis 
in  accordance  with  section  773(b)(1)  of 
the  Act. 

D.  Calculation  of  CV 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  POSCO/ 
Changwon/  Dongbang's  CV  based  on  the 
sum  of  POSCO/Changwon/Dongbang's 
cost  of  materials,  fabrication.  SG&A, 
including  interest  expenses,  and  profit. 
We  calculated  the  COPs  included  in  the 
calculation  of  CV  as  noted  above  in  the 
"Calculation  of  COP"  section  of  this 
notice.  In  accordance  with  section 
773(e)(2)(A)  of  the  Act,  we  based  SG&A 
and  profit  on  the  amounts  incurred  and 
realized  by  POSCO/Changwon/ 
Dongbang  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade, 
for  consumption  in  the  foreign  country. 

4.  Calculation  of  NV 

We  determined  price-based  NVs  for 
POSCO/Changwon/Dongbang  as 
follows:  we  calculated  NV  based  on 
packed,  delivered  and  ex-factory  prices 
to  home  market  customers.  We 
increased  the  starting  price  for  duty 
drawback  revenue  received  from 
customers,  where  applicable,  and  for 
freight  revenue.  We  made  deductions 
from  the  starting  price  for  foreign  inland 
freight,  where  applicable,  pursuant  to 
secticm  773(a)(6)(B)(ii)  of  the  Act. 
Pursuant  to  section  773(a)(6)(C)(iii)  of 
the  Act  and  19  CFR  351.410(c),  we  made 
circumstance-of-sale  (COS)  adjustments 
to  the  starting  price,  where  appropriate, 
for  differences  in  credit  and  warranty. 

We  deducted  hoqie  market  packing 
costs  from,  and  added  U.S.  packing 
costs  to.  the  starting  price,  in 
accordance  with  section  773(a)(6)(A) 
and  (B)  of  the  Act.  Where  appropriate, 
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we  made  adjustments  to  NV  to  accoiint 
for  differences  in  the  physical 
characteristics  of  the  merchandise  sold 
in  the  U.S.  and  comparison  market,  in 
accordance  with  section  773(a){6)(C){ii) 
of  the  Act  and  19  CFR  351.411. 

Currency  Conversion 

Pursuant  to  section  773A{a)  of  the 
Act.  we  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank. 

Preliminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  margin 
exists  for  the  period  September  1,  2001, 
through  August  31,  2002: 


Manufacturer/Exporter 

Margin 
(percent) 

POSCO/Changwon/ 
Dongbang  

1.77 

We  will  disclose  the  calculations  used 
in  our  analysis  to  parties  to  this 
proceeding  within  five  days  of  the 
publication  date  of  this  notice.  See  19 
CFR  351.224(b).  Any  interested  party 
may  request  a  hearing  within  30  days  of 
the  publication  date  of  this  notice.  See 
19  CFR  351.310(c).  If  requested,  a 
hearing  will  be  held  44  days  after  the 
date  of  publication  of  this  notice,  or  the 
first  workday  thereafter.  Interested 
parties  may  submit  case  briefs  within  30 
days  of  the  date  of  publication  of  this 
notice.  Rebuttal  briefs,  limited  to  issues 
raised  in  the  case  briefs,  may  be  filed 
not  later  than  7  days  after  the  deadline 
for  filing  case  briefs.  Interested  parties 
are  invited  to  comment  on  the 
preliminary  results.  Parties  who  submit 
arguments  are  requested  to  submit  with 
each  argiunent:  (1)  a  statement  of  the 
issue,  (2)  a  brief  summary  of  the 
argument  and  (3)  a  table  of  authorities. 
Further,  the  parties  submitting  written 
comments  should  provide  the 
Department  with  an  additional  copy  of 
the  public  version  of  any  such 
comments  on  a  diskette.  The 
Department  will  issue  the  final  results 
of  this  administrative  review,  which 
will  include  the  results  of  its  analysis  of 
issues  raised  in  any  such  comments, 
within  120  days  from  the  publication 
date  of  this  notice. 

Assessment  Rate 

Upon  completion  of  this 
administrative  review,  the  Department 
will  determine,  and  the  BCBP  shall 
assess,  antidumping  duties  on  all 
appropriate  entries.  For  CEP  sales,  since 
the  respondent  reported  the  entered 
values  and  importer  for  these  sales,  we 


will  calculate  importer-specific  ad 
valorem  duty  assessment  rates  based  on 
the  ratio  of  the  total  amount  of  dumping 
margins  calculated  for  the  examined 
Sciles  to  the  entered  value  of  sales  used 
to  calculate  those  duties.  Where  the 
importer-specific  assessment  rate  is 
above  de  minimis,  we  will  instruct  the 
BCBP  to  assess  the  importer-specific 
rate  uniformly  on  all  entries  made 
during  the  POR.  For  EP  sales,  since  the 
respondent  did  not  report  the  entered 
value  for  these  sales,  we  have  calculated 
exporter-specific  per-unit  duty 
assessment  rates  based  on  the  ratio  of 
the  total  amount  of  dumping  margins 
calculated  for  the  examined  sales  to  the 
quantity  corresponding  to  the  sales  used 
to  calculate  those  duties.  The 
Department  will  issue  appropriate 
assessment  instructions  directly  to  the 
BCBP  within  15  days  of  publication  of 
the  final  results  of  review. 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  upon   . 
publication  of  these  final  results  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rate  for  the  reviewed  companies 
will  be  the  rate  listed  above  (except  that 
if  the  rate  is  de  minimis,  i.e.,  less  than 
0.5  percent,  a  cash  deposit  rate  of  zero 
will  be  required);  (2)  for  previously 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  the  "all 
others"  rate  of  5.77  percent,  which  is 
the  "all  others"  rate  established  in  the 
LTFV  investigation  [see  Amended  Final 
Determination).  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  adminisu"ative 
review. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 


of  the  relevant  entries  during  this 
review  period.  Failure  to  comply 

with  this  requirement  could  result  in 
the  Secretary's  presumption  that 
reimbursement  of  the  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  administrative  review  and  this 
notice  are  in  accordance  with  sections 
751(a)(1)  and  777(I)(1)  of  the  Act. 

Dated:  September  30,  2003. 
James  |.  )ochum, 

Assistant  Secretary-  for  Import 

Administration. 

[FR  Doc.  03-25386  Filed  10-6-03:  8:45  am] 

BtLUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-580-844] 

Steel  Concrete  Reinforcing  Bar  from 
The  Republic  of  Korea:  ^totice  of 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Preliminary'  Results  of 
Antidumping  Duty  Administrative 
Review . 

EFFECTIVE  DATE:  October  7,  2003, 
SUMMARY:  In  response  to  a  request  from 
Dongkuk  Steel  Mill  Corporation  Ltd. 
("DSM"),  the  Department  of  Commerce 
("the  Department")  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  steel 
concrete  reinforcing  bar  ("rebar")  from 
the  Republic  of  Korea  (Korea).  The 
period  of  review  ("POR")  is  January  30, 
2001  through  August  31,  2002. 

As  discussed  below,  the  Department 
collapsed  DSM  and  Korea  Iron  and  Steel 
Co.,  Ltd.  ("KISCO")  into  a  single  entity 
for  purposes  of  this  administrative 
review.  We  preliminarily  determine  that 
DSM/KISCO  made  salesat  less  than 
normal  value  during  the  POR.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  review,  we  will  instruct 
the  U.S.  Bureau  of  Customs  and  Border 
Protection  ("BCBP")  to  assess 
antidumping  duties  based  on  the 
difference  between  the  United  States 
Price  ("USP")  and  normal  value  ("NV"). 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Johns  or  Mark  Manning  at  (202) 
482-2305  or  (202) 482-5253, 
respectively,  Antidumping  and 
Countervailing  Duty  Enforcement  Group 
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II.  Offii  r  4,  Import  Ailrninistr.itinn, 
'ntcrndtiiiricil  Trad*'  A(lnHrii-.tritii.n. 
IS   Dt'pdrtnu'iit  iif  Cniiinicrt  f    14th 
^tr^■<'t  and  C'onstitution  Awmn'   \\\ 
Wa-,hint;t(in,  DC  :n2in 
SUPPLEMENTARY  INFORMATKSN: 

Background 

On  St"pt»'nih»T  7.  2001.  the 
[)f[),ir'riu'iit  i^su«^d  an  antidumping  duty 
•  irdtT  Mil  r"li.ir  frnni  Korea  .S>p 
Antidumping  Duty  Orders:  Stepl 
Concrftf  Hfintoning  Bars  Fmm  Belarus. 
Indnnf'sia.  Latvia.  Moldova.  People's 
Ht'public  of  China.  Poland.  Republic  of 
Korea  and  Ukraine.  66  FR  46777 
(September  7.  2001).  On  September  3. 
2002.  the  Department  [iub!i>;hed  a  notice 
of  opportunits  to  request  the  first 
.tdministrative  review  of  this  order.  See 
Antidumping  or  Counten'aihni!,  Dutv 
I  U'drr.  Finding,  or  Suspended 
Investigation.  Opportunity  to  Request 
.■hdmuW'trntive  Review.  67  FR  56267 
(Septenih»'r  f   2002).  On  September  30. 
2(H)1.  m  li  I  urddiH  e  with  19  CFR  i^ 
!5IJM!)     D.'sM  requested  an 
,iiiiiiuii>tr.itive  review.  On  October  24. 
Jiioj,  thf  Department  published  the 
iMtH  ►•   it  niitiation  of  this  adnunistrative 
re\  u-\v.  [;ovMrin)J  the  period  lanuary  30, 
JOOl.  through  August  A\.  2002.  See 
Initiation  of  Antidumping  and 
CA~>untpr\'(iiling  Dutv  Administrative 
Reviews,  r-,7  PR  65336  (October  24. 
20021 

On  0(  tMher  IH.  jnoj   'h.-  Department 
issue(f   1  que^ti' iniiaire  ',n  I)sM   On 
November  I'l.  2002,  D.SM  iintified  the 
Department  that  its  corporate  struc:ture 
had  (  haiiijed  since  the  less-than-fair- 
\alue   ■  LTFV'"]  investigation  and  th.it  it 
i>  no  longer  affiliated  with  KiS( :' )   D.SM 
stated  that  it  should  not  be  required  to 
submit  information  regarding  KlS(>0's 
sales  or  costs  of  production,  and  that  it 
would  respond  to  the  Department's 
questionnaire  with  only  its  own  data. 
We  received  timely  responses  to 
,Se(:tions  AD  of  the  initial  questionnaire 
in  November  and  December  2002.  The 
Department  issued  supplemental 
questionnaires  for  Sections  \-D.  in 
addition  to  questions  regardint;  the 
relationship  between  DSM  ,iriii  kIS(  ( ). 
from  ldnuar\'  throuijh  .\pnl  2iil)i   We 
received  timelv  respmist'^  fr'im  D.S.M 
fnim  pebruarv  thmu^h  Ma\  J,  JOO  i 

Bei  au^e  It  wa>  not  [)ra(  tii  ,ible  tn  i^^ue 
th^'  prelimindr%'  results  of  thi~.  re\  iev\ 
within  the  normal  time  frame,  un  j'une 
i.  200  (,  we  published  in  the  Federal 
Register  our  notice  of  the  evtension  of 
time  limits  for  these  preliminarv  results. 
See  Steel  Concrete  Reinforcing  Bars 
from  the  Republic  ot  Korea:  Xotice  of 
P'tstponement  ot  Prelimmar,'  Results  of 
Antidumping  Dutv  Administnitive 
Review.  68  FR  33105  llune  3,  2003). 


This  extenviiin  established  the  deadline 
for  these  prelimiiiar\  results  as 
.September  30    21)03 

On  Ma\  :■   2m)A.  the  Defiartment 
released  tii  1),SM  the  results  of  a  querv 
()!  entr\  d.ita  obtained  from  the  Bt'BP. 
and  re(juested  th.it  DSM  verifv  that  all 
sales  thmuiih  .in  affiliated  (  oinpanv 
were  included  m  the  sales  data  set 
submitteil  to  the  Department.  In 
response    on  Ma\   14,  JO(H.  DSM 
siihmitted  .idditioiial  I    .S    -ales,  some  of 
\%hu  h  h,id  l.e.'ii  pie\iousl\  unreported. 
On  Mav  27.  2i)ii  (   the  petitioner' 
ob|e(  teii  to  the  addition, il  sales 
contained  in  D.SM  s  May  14.  2003  letter, 
stating  that  such  sales  constitute 
iiiitimeK  submitted  new  fat  tii.il 
inform. ition  and  should  be  removed 
from  the  re(  on!   ( )n  June  2.  2003.  DSM 
siibiiiilted  I  iiinmeiits  ob|ef:ting  to  tfie 
petitioner  ^  request  that  the  additional 
sales  be  stricken  from  the  record   On 
June  23    200,'..  the  petitioner  rebutted 
DSM  s  lune  2.  2003  submission. 

On  August  6   200!   the  Department 
instructed  D.SM  to  remo\e  the 
additional  s,il,.s  trom  its  M.iv  14.  2003 
submission  <ind  delete  ail  references  to 
those  sales  from  its  June  2,  2003 
submission  On  .-Xugust  1 1    2003.  DSM 
submitted  a  letter  obie<  ting  to  the; 
removal  of  the  addition. il  sales  it  had 
reported    r)SM  .ireued  that  the  rejectecf 
intormation  uas  an  appro[)ri<ite  anti 
necessarv  response  to  questions  posed 
in  the  Dep.irtmeiifs  Mav  7    2003  letter 
I  )ii  .\uL;i:st   IJ    20(1, C  D.SM  submitted 
redacted  versions  of  its  May  14.  2003 
and  lune  2.  2(ii)  i  letters,  as  well  as  a 
revised  version    it  its  Mav  14.  2003 
letter  The  revised  \,i'rsion  of  DSM's 
May  14.  2003  letter  contains  a 
reconciliation  worksheet  wbn  h  shows 
that  D.SM's  pre\ioiisl\  rep{irted  sales 
ami  tfu'  .xlditKuial  sales  reported  on 
Mav  14   2003   sum  to  the  total  quantitv 
of  entries  identitied  bv  the  RCBP  data 
querv. 

.^fter  reviewing  the  .irguments 
contained  in  DSMs  .August  11  and 
August  12.  20(1 '.  sui)missions,  the 
De[nirtmeiit  has  dtM  ided  to  a(  (  ept 
D.SM's  additioii.il  1    ,S   sales.  , is  reported 
in  its  revised  Ma\  14   2003  submission. 
and  include  them  in  our  iihirgin 
calculation  for  purposes  ol  the 
pre|iniinar\  di'termination.  See  D.SM's 
M,u  14    200.)  submission  at  Attachment 
III  On  September  12.  2003.  the 
Department  i  ollapsed  DSM  and  KISCO 
into  ,i  single  entit\  tor  the  purposes  of 
this  administrative  review   .See 
Memorandum  from  Thomas  F.  Futtner. 
Acting  Oth(  e  Dire(,tor  to  Holly  A.  Kuga. 


'  The  petitioner  in  this  administrative  review  is 
the  Rebar  Trade  Action  CoaliliDii  and  its  individual 
members  (collectively,  the  "pHiitKiner")- 


Acting  Deputy  Assistant  Secretarv' 
Group  II.  'Decision  Memorandum: 
Whether  to  Collapse  Dongkuk  Steel  Mill 
Co.,  Ltd..  and  Korea  Iron  and  Steel  Co.. 
Ltd.,  Into  a  Single  Entity."  dated 
September  12.  2003  ("Collapsing 
Memorandum  "),  on  file  in  the  Central 
Records  Unit.  Room  B-099  of  the  Main 
(Commerce  Building  ("CRU").  On 
September  15.  2003.  we  issued  the 
antidumping  questionnaire  to  KISCO. 
Since  the  questionnaire  was  released  to 
KISCO  approximately  two  weeks  before 
the  hilh  extended  deadline  for  the 
(ireliminarv  results.  KISCO's  sales  and 
costs  of  production  data  are  not 
available  for  inclusion  in  these 
preliminarv  results.  For  this  reason,  the 
preliminarv  results  are  based  only  upon 
DSM's  data.  We  will  provide  the 
petitioner  an  opportunity  to  comment 
on  KISl'O's  questionnaire  responses  and 
will  include  KISCO's  information  in  our 
final  results  of  review. 

Scope  of  the  Review 

The  product  covered  by  this 
administrative  review  is  all  rebar  sold  in 
straight  lengths,  currentlv  classifiable  in 
the  Harmonized  Tariff  Schedule  of  the 
Cnited  States  ("HTSUS")  under  item 
number  7214  20.00  or  any  other  tariff 
item  number.  Specific:allv  excluded  are 
plain  rounds  [i.e..  non-deformed  or 
smooth  bars)  and  rebar  that  has  been 
further  processed  through  bending  or 
coating  Tht>  HTSUS  subheadings  are 
pro\  ided  for  convenience  and  customs 
purposes.  The  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Verification 

Pursuant  to  19  CFR  4?  351.307.  the 
Department  will  i.onduct  vitrification  of 
the  information  and  data  submitted  bv 
DSM  and  KIStX)  prior  to  the  final 
results  of  administrative  review. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  rebar 
in  the  United  States  were  made  at  LTFV, 
we  compared  1  'SP  to  NV,  as  described 
in  the  "Constructed  Export  Price"  and 
"Normal  Value  '  sections  of  this  notice. 
In  ac:cordance  with  section  777A(d)(2) 
of  the  Tariff  Act  of  1930.  as  amended 
(  "the  Act"),  we  calculated  monthly 
weighted-average  NVs  and  compared 
these  to  individual  U.S.  transactions. 

Constructed  Export  Price 

We  calculated  the  constructed  export 
price  ("CEP")  in  accordance  with 
subsection  772(b)  of  the  Act,  because 
the  subject  merchandise  was  first  sold 
in  the  llnited  States  by  Dongkuk 
International  Inc.  ("DKA"),  a  U.S.  seller 
affiliated  with  DSM,  to  a  purchaser  not 
affiliated  with  the  producer,  DSM.  We 
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based  CEP  on  the  packed  prices  charged 
to  the  first  unaffiUated  customer  in  the 
United  States.  Pursuant  to  section 
772(c)(1)(B)  we  increased  the  starting 
price  by  the  amounts  reported  by  DSM 
for  duty  drawback.  We  made  deductions 
for  movement  expenses  in  accordance 
with  section  772(c)(2)(A)  of  the  Act; 
these  included,  where  appropriate, 
foreign  inland  freight,  foreign  brokerage 
and  handling,  international  freight, 
marine  insurance,  U.S.  customs  duties, 
and  U.S.  brokerage  and  handling.  In 
accordance  with  section  772(d)(1)  of  the 
Act.  we  deducted  those  selling  expenses 
associated  with  economic  activities 
occurring  in  the  United  States, 
including  direct  selling  expenses  (credit 
costs  and  other  direct  selling  expenses), 
and  indirect  selling  expenses.  We  also 
made  an  adjustment  for  CEP  profit  in 
accordance  with  section  772(d)(3)  of  the 
Act.  .See  Memorandum  from  Mark 
Manning,  Senior  Import  Compliance 
Specialist,  to  Ronald  Trentham,  Acting 
Program  Manager,  "Calculation 
Memorandum  of  the  Preliminary 
Results  of  Administrative  Review," 
dated  September  30,  2003  ("Preliminary 
Calculation  Memorandum"),  on  file  in 
the  CRU. 

Home  Market 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV  [i.e.,  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  was  equal  to  or 
greater  than  five  percent  of  the  aggregate 
volume  of  U.S.  sales),  we  compared  the 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)  of  the  Act.  As  DSM's 
aggregate  volume  of  home  market  sales 
of  the  foreign  like  product  was  greater 
than  five  percent  of  its  aggregate  volume 
of  U.S.  sales  of  the  subject  merchandise, 
we  determined  that  the  home  market 
was  viable.  Therefore,  we  have  based 
NV  on  home  market  sales  in  the  usual 
commercial  quantities  and  in  the 
ordinary  course  of  trade. 

It  is  the  Department's  practice  to 
remove  from  oiu"  analysis  sales  to 
affiliated  customers  for  consumption  in 
the  home  market  which  are  determined 
not  to  be  at  arm's-length.  To  test 
whether  these  sales  were  made  at  arm's- 
length,  we  compared  the  prices  of  sales 
of  comparison  products  to  affiliated  and 
unaffiliated  customers,  net  of  all 
movement  charges,  direct  selling 
expenses,  discounts,  and  packing. 
Pursuant  to  19  CFR  §  351.403(c),  and  in 
accordance  with  our  practice,  when  the 
prices  to  the  affiliated  party  are,  on 


average,  less  than  99.5  percent  of  the 
prices  to  unaffiliated  parties,  we 
determine  that  the  sales  made  to  the 
affiliated  partv  are  not  at  arm's-length. 
See  19  CFR  §  '351.403(c). ^  In  the  instant 
review,  we  found  that  all  sales  to  the 
single  affiliated  home  market  customer 
passed  the  arm's-length  test  cmd.  for  this 
reason,  were  included  in  our  analysis. 
See  Preliminary  Calculation 
Memorandum. 

Cost  of  Production  Analysis 

The  Department  disregarded  certain 
sales  made  by  DSM  in  the  investigation 
because  these  sales  failed  the  cost  test. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Steel 
Concrete  Reinforcing  Bar  from  the 
Republic  of  Korea.  66  FR  33526  (June 
22,  2001);  see  also  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Steel  Concrete 
Reinforcing  Bars  from  the  Republic  of 
Korea.  66  FR  8348,  8354  (January  30. 
2001).  Thus,  in  accordance  with  section 
773(b)(2)(A)(ii)  of  the  Act.  there  are 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  rebar  in  the  home  market 
were  made  at  prices  below  their  cost  of 
production  ("COP")  in  the  current 
review  period.  Accordingly,  pursuant  to 
section  773(b)  of  the  Act,  we  initiated  a 
cost  investigation  to  determine  whether 
sales  made  during  the  POR  were  at 
prices  below  their  respective  COP. 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  COP  based  on 
the  sum  of  the  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  an  amount  for  general  and 
administrative  expenses  (  "G&A")  and 
interest  expenses.  We  relied  on  the  COP 
data  submitted  by  DSM.  See  Preliminary- 
Calculation  Memorandum. 

In  accordance  with  section  773(b)(1) 
of  the  Act,  in  determining  whether  to 
disregard  home  market  sales  made  at 
prices  below  COP,  we  examined 
whether  such  sales  were  made  within 
an  extended  period  of  time  in 
substantial  quantities,  and  whether  such 
sales  were  made  at  prices  which  would 
permit  recover^'  of  all  costs  within  a 
reasonable  period  of  time. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of 
DSM's  sales  of  a  given  model  were  at 
prices  less  than  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
model  because  these  below-cost  sales 
were  not  made  in  substantial  quantities. 
Where  20  percent  or  more  of  DSM's 


^  Because  this  review  was  initiated  before 
November  23.  2002.  the  99.5  percent  test  applies  to 
this  review.  See  Antidumping  Proceedings: 
Affiliated  Party  Sales  in  the  Ordinary  Course  of 
Trade.  67  FR  69186.  69197  (November  15.  2002). 


home  market  sales  of  a  given  model 
were  at  prices  less  than  the  COP,  we 
disregarded  the  below-cost  sales 
because  such  sales  were  made:  (1)  in 
substantial  quantities  within  the  POR 
(i.e..  within  an  extended  period  of  time) 
in  accordance  with  section  773(b)(2)(B) 
of  the  Act.  and  (2)  at  prices  which 
would  not  permit  recover%'  of  all  costs 
within  a  reasonable  period  of  time,  in 
accordance  with  section  773(b)(2)(D)  of 
the  Act  [i.e.,  the  sales  were  made  at 
prices  below  the  weighted-average  per- 
unit  COP  for  the  POR).  We  used  the 
remaining  sales  as  the  basis  for 
determining  NV  in  accordance  with 
section  773(b)(1)  of  the  Act.  We  did  not 
use  the  constructed  value  ("CV").  as  all 
U.S.  sales  were  matched  to  home  market 
merchandise. 

Normal  Value 

We  calculated  NV  based  on  prices  to 
unaffiliated  customers  or  prices  to 
affiliated  customers  that  we  determined 
to  be  at  arm's  length.  We  adjusted  the 
starting  price  for  the  discount  DSM 
provided  to  certain  home  market 
customers.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight 
and  warehousing,  pursuant  to  section 
773(a)(6)(B)  of  the  Act.  In  addition, 
when  comparing  sales  of  similar 
merchandise,  4\'e  made  adjustments  for 
differences  in  cost  attributable  to 
differences  in  physical  characteristics  of 
the  merchandise  pursuant  to  section 
773(a)(6)(C)(ii)  of  the  Act  and  19  CFR  § 
351.411.  We  also  adjusted  the  starting 
price  for  differences  in  circumstances  of 
sale  ("COS")  in  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Act  and  19  CFR 
§  351.410.  We  made  a  COS  adjustment 
for  imputed  credit  expenses.  See 
Preliminar>'  Calculation  Memorandum. 
We  also  made  an  adjustment  for  the  CEP 
offset  in  accordance  with  section 
773(a)(7)(B)  of  the  Act.  See  "Level  of 
Trade  and  CEP  Offset"  section  below. 
Finally,  we  deducted  home-market     ^ 
("HM")  packing  costs  and  added  U.S. 
packing  costs  in  accordance  with 
sections  773(a)(6)(A)  and  (B)  of  the  Act. 

Level  of  Trade  and  CEP  OfiEset 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act.  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT  ")  as  the  CEP 
transaction.  The  NV  LOT  is  that  of  the 
starting-price  sales  in  the  comparison 
market  or,  when  NV  is  based  on  CV,  that 
of  the  sales  from  which  we  derive 
selling,  general  and  administrative 
("SG&A")  expenses  and  profit.  For  CEP. 
it  is  the  level  of  the  constructed  sale 
from  the  exporter  to  the  importer. 
Moreover,  for  CEP  sales,  we  consider 
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onlv  the  selling  activities  reflected  in 
the  price  after  the  (ledui;ti()n  of  expenses 
and  profit,  pursuant  to  secrtion  772(d)  of 
the  Act.  See  Micron  Technology.  Inc.  v. 
I'mted  States.  24.3  F. 3d  13U1,  1314- 
lilT  (Fed  Cir  2001) 

To  determine  whether  the 
toinparison-market  sales  are  at  a 
different  LOT  than  CEF  sales,  we 
examine  stages  in  the  marketing  process 
and  selling;  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer   If  the 
comparison-market  sales  are  at  a 
diff:'rent  LOT.  and  the  difference  affects 
price  (  ompardbilitv.  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transac  turn,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finallv.  for  CEP 
sales,  if  the  NV  LOT  is  more  remote 
from  the  factory  than  the  C^EF  level  and 
there  IS  no  basis  for  determining 
whether  the  differences  in  the  levels 
between  .\V  and  ("EF  affec  t  price 
i:ompdrabilitv.  we  ad|ust  NV  under 
section  773(a)(7)(B)  of  the  Act  ("the  CEP 
offset  provision")   See.  eg.,  Certain 
Carbon  Steel  Plate  from  South  Africa. 
Final  Detennmation  of  Sales  at  Less 
Than  Fair  Value.  62  FR  ft  1731 
(.November  IM.  1997) 

In  implementing  these  principles  in 
this  review,  we  asked  D.SNt  to  identify 
the  specific  differences  and  similarities 
in  selling  functions  and  support  services 
between  all  phases  of  marketing  in  the 


home  market  and  the  United  States. 
DSM  idenfifit'd  two  channels  of 

distribution  in  the  home  market:  (1) 
direct  sales  and  (2)  warehouse  sales.  For 
both  channels  USM  performs  similar 
selling  fimctions  such  as  negotiating 
prices  with  customers,  setting  similar 
credit  terms,  .irranging  freight  to  the 
custimier,  and  c:onducting  market 
research  and  sales  calls.  The  remaining 
selling  activities  did  not  differ 
signifii  antU  bv  i  hannel  of  distribution. 
Because  (  hannels  ot  distribution  do  not 
qualify  as  separate  levels  of  trade  when 
the  selling  functicms  performed  for  each 
(  ustomer  (lass  or  channel  are 
sufficnentlv  similar,  we  determined  that 
one  level  of  trade  exists  for  DSM's  HM 
sales. 

For  the  I'  S   market,  D.SM  reported 
one  channel  of  distribution  sales  to 
unaffiliated  U.S.  custcjmers  through 
DKA.  nSMs  affiliated  U.S.  sales 
company   All  of  DSM's  U.S.  sales  were 
CEP  transactions  and  HSM  performed 
the  same  selling  functions  in  (!ach 
instance  Therefore,  the  U.S.  market  has 
one  L(  )T 

When  we  compared  CEP  sales  (after 
deductions  made  pursuant  to  section 
772(d)  of  the  Act)  to  HM  sales,  we 
determined  that  for  CEP  sales.  DSM  did 
not  have  intf-ac  tion  with  customers,  did 
not  perform  market  research,  and  did 
not  provide  inventory  maintenance. 
However,  these  functions  are  performed 
for  HM  sales.  The  differences  in  selling 
funi  tions  performed  for  home  market 
and  C;EP  transactions  indicate  that  HM 
sales  involved  a  more  advanced  stage  of 
distribution  than  CEP  sales,  in  the  home 


market.  DSM  provides  services  normally 
found  further  down  the  chain  of 
distribution  which  are  normally 
performed  by  the  affiliated  reseller  in 
the  U.S.  market  [e.g..  interaction  with 
customers,  market  research). 

Based  on  our  analysis,  we  determined 
that  CEP  and  the  starting  price  of  HM 
sales  represent  different  stages  in  the 
marketing  process,  and  are  thus  at 
different  LOTs.  Therefore,  when  we 
compared  CEP  sales  to  HM  sales,  we 
examined  whether  a  LOT  adjustment 
may  be  appropriate.  In  this  case,  DSM 
sold  at  one  LOT  in  the  home  market: 
therefore,  there  is  no  basis  upon  which 
to  determine  whether  there  is  a  pattern 
of  consistent  price  differences  between 
levels  of  trade.  Further,  we  do  not  have 
the  information  which  would  allow  us 
to  examine  pricing  patterns  of  DSM's 
sales  of  other  similar  products,  and 
there  is  no  other  record  evidence  upon 
which  such  an  analysis  could  be  based. 

Because  the  data  available  do  not 
provide  an  appropriate  basis  for  making 
a  LOT  adjustment,  but  the  LOT  in  Korea 
for  DSM  is  at  a  more  advanced  stage 
than  the  LOT  of  the  CEP  sales,  a  CEP 
offset  is  appropriate  in  accordance  with 
section  773(a)(7)(B)  of  the  Act,  as 
claimed  by  DSM.  Therefore,  we  applied 
the  CEP  offset  to  NV. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  following 
weighted-average  dumping  margin 
exists  for  the  period  January  30,  2001 
through  August  31,  2002: 


Manufacturef     Exporter 


Weighted  Average  Margin 
(percentage) 


Oongkuk  Steet  MiN  Co.,  LtdTKorea  Iron  and  Steel  Co..  Ltd. 


10.37 


The  Department  will  disclose  the 
calculations  performed  within  five  days 
(.)f  the  date  of  publication  of  this  notice 
in  di:cordanc:e  with  19  C:FK  s;  351.224(b), 
.\u  interested  party  may  request  a     ^ 
hearing  within  thirty  days  of 
publication   See  CFK  *)  351  .n 0(c).  The 
date  of  anv  hearing,  if  requested,  will  be 
announced  to  all  interested  parties  by 
the  Department  pursuant  t(j  19  (IFR  § 
351  3in(d).  The  Department  will 
establish  a  schedule  for  interested 
parties  to  submit  case  briefs  regarding 
the  preliminarv  results  and  verification 
findings.  Rebuttal  briefs,  limited  to 
issues  raised  in  the  case  briefs,  may  be 
filed  no  later  than  5  days  after  the 
submission  of  case  briefs   F'arties  who 
submit  argument  in  these  proceedings 
are  requested  to  submit  with  the 
argument  (1)  a  statement  of  the  issue,  (2) 


a  brief  summary  of  the  argument  and  (3) 
a  table  of  authorities.  Further,  parties 
subiuittiiit;  written  comments  should 
provide  the  Department  with  an 
additional  copy  of  the  public  version  oi 
any  su(  h  (  (imments  on  diskette.  The 
Department  will  issue  final  results  of 
these  administrative  reviews,  including 
the  results  of  our  analysis  of  the  issues 
raised  in  anv  such  written  commt.'iits. 
within  120  davs  ot  publiciatiim  of  these 
preliniinary  results 

The  Department  shall  determine,  and 
RCBP  shall  .issess.  .mtidumping  duties 
on  all  afipropriate  entries   In  accordance 
with  19CFR4?  351.212(b)(1).  we  will 
calculate  importt^r-specific  ad  valorem 
assessment  rates  for  \he  merc;handise 
subject  to  this  review.  These  rates  will 
be  assessed  uniformly  on  all  entries  the 
respective  importers  made  during  the 


PCJR  if  these  preliminary  results  are 
adopted  in  the  final  results  of  review. 
The  Department  will  issue  appropriate 
appraisement  instructions  directly  to 
BCBP  within  fifteen  days  of  publication 
of  the  final  results  of  review. 

Furthermore,  the  following  cash 
deposit  requirements  will  be  effective 
upon  completion  of  the  final  results  of 
this  administrative  review  for  all 
shipments  of  rebar  from  Korea  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  1)  the  cash 
deposit  rate  for  DSM/KISCO  will  be  the 
rate  established  in  the  final  results  of 
this  review;  2)  for  previously  reviewed 
or  investigated  companies  not  listed 
above,  the  cash  deposit  rate  will 
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continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  the  LTFV  investigation, 
but  the  manufacturer  is,  the  cash 
deposit  rate  will  be  the  rate  established 
for  the  most  recent  period  for  the 
manufacturer  of  the  merchandise;  and  4] 
the  cash  deposit  rate  for  all  other 
manufacturers  or  exporters  will 
continue  to  be  22.89  percent,  the  "all 
others"  rate  made  effective  by  the  LTFV 
investigation.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Steel  Concrete  Reinforcing 
Bars  From  the  Republic  of  Korea,  66  FR 
33526  (June  22,  2001).  The  required 
cash  deposits  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  imder  19  CFR  § 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presimiption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  September  30,  2003. 
James }.  Jochum, 

Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  03-25382  Filed  10-6-03;  8:45  am] 
BILU^4G  COOE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  100103A] 

Pacific  Fishery  Management  Council; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Pacific  Fishery 
Management  Coimcil's  (Council)  Joint 
Salmon  Technical  Team  (STT)  and 
Scientific  and  Statistical  Committee 
(SSC)  Salmon  Subconunittee  will  hold  a 
work  session  to  review  proposed  salmon 
methodology  changes.  The  Council's 
Model  Evaluation  Workgroup  (MEW) 


will  hold  a  work  session  to  review 
documentation  of  Fishery  Regulation 
Assessment  Models  (FRAMs).  The  work 
sessions  are  open  to  the  public. 

DATES:  The  joint  STT  and  SSC  Salmon 
Subcommittee  work  session  will  be  held 
Thursday,  October  23,  2003  from  9  a.m. 
to  noon.  The  MEW  work  session  will  be 
held  Thursday,  October  23,  2003  from  1 
p.m.  to  5  p.m. 

ADDRESSES:  The  work  sessions  will  be 
held  at  the  Embassy  Suites  Hotel,  Pine 
II  Room,  7900  NE  82nd  Ave.,  Portland, 
OR  97220;  telephone:  503^60-3000. 

Council  address:  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220-1384. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Chuck  Tracy,  Salmon  Management  Staff 
Officer,  Pacific  Fishery  Management 
Council;  telephone:  (503)  820-2280. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  joint  STT  &  SSC  Salmon 
Subconunittee  work  session  is  to  brief 
the  STT  and  SSC  on  changes  made  to 
or  proposed  for  the  Coho  FRAM,  review 
the  scientific  bases  for  those  changes, 
and  compare  results  from  the  updated 
model  with  those  from  the  previous 
version.  The  purpose  of  the  MEW  work 
session  is  to  further  develop 
documentation  for  the  Chinook  and 
Coho  FRAM. 

Although  non-emergency  issues  not 
contained  in  the  meeting  agendas  may 
come  before  the  these  groups  for 
discussion,  those  issues  may  not  be  the 
subject  of  formal  action  during  these 
meetings.  Action  will  be  restricted  to 
those  issues  specifically  listed  in  this 
notice  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  Section  305(c) 
of  the  Magnuson-Stevens  Fisher\' 
Conservation  and  Management  Act. 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Ms.  Carolyn  Porter 
at  (503)  820-2280  at  least  5  days  prior 
to  the  meeting  date. 

Dated;  October  2,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fislieries,  National  Marine  Fisheries  Service. 
[FRDoc.  03-25374  Filed  10-6-03:  8:45  am] 
BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-356-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Request  for  Auttiorization 

October  1,  2003. 

Take  notice  that  on  September  22. 
2003,  El  Paso  Natural  Gas  Company  (El 
Paso),  Post  Office  Box  1087,  Colorado 
Springs,  Colorado,  80904,  filed  in 
Docket  No.  CP03-356-OO0  a  request 
pm-suant  to  Sections  157.216(b)  and 
157.208(b)  of  the  Federal  Energy 
Regulatory  Commission's  regulations 
under  the  Natural  Gas  Act  (NGA)  for 
authorization  to  abandon  by  removal 
and  reconfigiu^  segments  of  El  Paso's  8- 
Vs  inch  Willcox/Safford  line  (Line 
2105),  located  between  milepost  (MP) 
0+0000  and  MP  11+0264,  located  in 
Cochise  County,  Arizona,  pursuant  to 
Section  7  of  the  NGA,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection.  This  filing  is 
available  for  review  at  the  Commission 
or  may  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov  using 
the  "eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FEECOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

El  Paso  states  the  proposed 
abandonment  and  reconfiguration  is 
necessary  in  order  to  address  anomalies 
discovered  in  Line  2105  (between  MP  0 
and  MP  11.05)  during  an  internal 
inspection  conducted  by  El  Paso  during 
2001  and  2002.  Any  questions 
concerning  this  request  may  be  directed 
to  Robert  T  Tomlinson,  Director. 
Regulatory-  Affairs  Department,  EI  Paso 
Natural  Gas  Company,  P.O.  Box  1087. 
Colorado  Springs.  Colorado  80944.  at 
(719)  520-3788  or  fax  (719)  520-4318. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
NGA  (18  CFR  157.205),  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefore,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  allowed  time 
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fur  filing  a  protest,  thf'  instant  mqiiest 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  ot 
the  \C;.\ 

Coninients,  prot''sts  and  interventions 
niav  he  fiU'd  eifctronu  ally  via  th»' 
Internet  in  lieu  of  paper.  See.  18  CFK 
\Hri  HM\\d\(\  l(iii)  and  the  in.structions 
on  the  (".omniissioiis  under  the  "e- 
Filinii    link  The  ("ommission  strongly 
entourages  electronu   filings. 

.Magalie  R.  Salas, 
FR  Doc    t.!-nU0()fi  Filed  10-6-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-580-003,  etal.] 

Midwest  Independent  Transmission 
System  Operator,  Inc.,  et  al.\  Electric 
Rate  and  Corporate  Filings 

September  31)  ^oo  * 

The  following  filings  have  been  made 
with  the  Commission  The  filings  are 
listed  in  ascending  order  within  each 
doi.ket  classification. 

1.  Midwest  Independent  Transmis,sion 
System  Operator.  Inc. 

[Docket  Nos   tR(U-S8(K003  EL03-119-OO3| 

Take  notice  that  on  September  26. 
200;j.  the  GridAmeric  a  ('ompanies  and 
the  Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
(Applicants)  submitted  proposed 
revisions  to  the  Midwest  ISO  Open 
.\c:cess  Transmission  Tariff.  FERC 
Electric  Tariff.  Second  Revised  Volume 
No.  1   Applicants  state  that  these 
revisions  supplement  the  Complianc  e 
Filing  made  bv  the  .Applicants  un  Mav 
30.  2003  in  Docket  \os  ER03-580-n01 
and  EL03- 11 9-001 

The  Ntidwest  ISO  has  retiut'sted  an 
effective  date  upon  commenc:ement  of 
service  over  the  (JridAmenca 
transmission  facilities  under  the 
Midwest  ISO  OATT 

The  Midwest  ISO  has  also  requested 
waiver  of  the  service  requirements  set 
forth  in  18  CFR  385.2010.  The  Midwest 
ISO  states  that  it  has  electronically 
served  a  copv  of  this  filing,  with 
attachments,  upon  all  Midwest  ISO 
Members,  Member  representatives  of 
Transmission  Owners  and  Non- 
Transmission  Owners,  the  Midwest  ISO 
Advisor\'  Committee  participants,  as 
well  as  all  state  commissions  within  the 
region.  In  addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Web  site  at  w\v\^-. midwfstiso.org 


under  the  he.iding  "Filings  to  FERC""  for 
other  inter>'stf(i  parties  in  this  matter 
The  Midwest  1S{ )  also  states  that  it  will 
[uii\id>'  harii  (  opies  to  anv  interested 
parties  ufioii  if(|'H'st 

Comiiirnt  Ihitf   October  17,2003. 

2.  Craven  (bounty  Wood  Energy  Limited 
Partnership 

IDockr'  \     i-Kii  1-1  f'i-ooo! 

Take  iiotuf  that  on  September  2.'i. 
2003.  Craven  Cmintv  Wood  Energy 
Limited  Partnfrshif)  ((.ra\en)  tendered 
for  filing  a  Supplement  No.  ,'>  to  Rate 
Schedule  FERC  No.l.  Craven  states  that 
the  Supplement  consists  of  a  letter 
agreement,  dated  lanuarv  28.  1991. 
amending  an  agreement  for  the  sale  of 
power  dated  Dec;eniber  21.  1983,  as 
subsequently  amended  hv  letters  dated 
.August  '■>.  19H7.  .-\ugust  1.  1988,  .August 
9.  198H.  and  [une  14.  1989.  all 
previouslv  tiled  willi  the  Commission. 
Craven  states  that  d  review  of  its  files 
caused  it  to  be  aw. ire  of  the  need  to  file 
the  Ianuar\  2K    1991  letter  agreement  as 
a  Supplement  to  its  previously  filed 
power  sales  agreement  with  Carolina 
Power  Jy  Light  Company. 

Conuin-nt  Duti-  Oi  tober  Ifi.  2003. 

3.  Southern  Company  Services,  Inc. 

(Docket  No.  ER03-HH  l-iKioj 

Take  notice  that  on  September  24. 
2003.  Southern  Company  .Services.  Inc. 
(SCS).  on  behalf  of  (leorgia  Power 
Company  ((Georgia  Power),  tendered  for 
filing  an  une.xecuted  Interconnectum 
.Agreement  bv  and  between  Georgia 
F'ower  and  Li\e  Oaks  ('ompany,  LLC. 
(Live  Oaks)  (the  .Agreement),  under 
Southern  Operating  Companies'  Open 
.Access  Transmission  Tariff  (FERC 
Electric  Tariff  Fourth  Revised  \'olume 
No,  5)  designated  as  Service  Agreement 
No  464.  .SCS  states  that  the  Agreement 
pro\ides  the  general  terms  and 
I  onditions  for  the  mterc  (innec:tion  and 
parallel  operation  ot  Live  Oaks's  electric 
generating  facility  located  near  the  City 
I  if  Brunswi'k.  Georgia  in  Cilynn  County. 
SCS  also  states  that  the  Agreement 
terminates  forty  years  from  the  effective 
date  unless  extended  or  terminated 
earlier  bv  mutual  written  agreement. 

Conuufnt  Date :  OisXuhvt  15.  2003 

4.  American  Electric  Power  Service 
Corporation 

(Docket  Nil   KKu  t-1382-OOOl 

Take  notice  that  on  September  24. 
2003,  American  Electric  Power  Service 
Corporation  (.AEPSC)  as  agent  for  Public 
Service  (Company  of  Oklahoma  (PSO). 
tendered  for  filing  pursuant  to  Section 
35.15  of  the  Federal  Energy  Regulatory 
Commissions  regulations,  Notices  of 
Cancellation  of  Service  Agreements 


between  PSO  and  various  entities  under 
PSO's  FERC  Electric:  Tariff  First 
Revised  Volume  No.  5.  AEPSC  requests 
An  effective  date  of  September  1.  2003 
for  the  cancellations. 

.AEPSC  states  that  it  has  served  copies 
ot  the  filing  upon  the  parties  to  the 
canoUled  servic:e  agreements  and  the 
affcMted  state  regulatory  commissions. 

Cnmnwnt  A;fe  October  15,  2003. 

5.  DeSoto  County  Generating  Company. 
L.L.C. 

!D()(  kel  No.  ER03-i:iH:i-(K)0| 

Take  notice  that  on  September  25, 
2003.  Progress  Energy.  Inc.  (Progress 
Energy),  on  behalf  of  DeSoto  County 
(ienerating  Company.  L.L.C.  (DeSoto). 
tendered  for  filing  a  request  for  market- 
based  rate  (MBR)  authority  for  DeSoto. 
Progress  Energy  requests  that  the 
Commission  make  DeSoto's  MBR  tariff 
effective  on  November  25,  2003.  sixty 
days  after  the  date  of  this  filing.  Progress 
Energy  also  requests  waiver  for  DeSoto 
from  the  Commission's  accounting, 
reporting  and  other  requirements  under 
Parts  41.101  and  141  of  the 
(Commission's  regulations. 

Progress  Energy  states  that  a  copy  of 
the  filing  was  served  on  each  entity 
operating  a  control  area  in  Peninsular 
Florida  and  the  Florida  Public  Service 
Commission. 

Comment  Date:  October  16.  2003. 

6.  Tampa  Electric  Company 

lDo(  kel  No.  ERO:i-i;i84-000] 

Take  notice  that  on  September  25, 
2003,  Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  amendments 
to  .Appendices  Card  D  to  its  Market- 
Based  Sales  Tariff  The  amendments 
lower  the  credit  rating  thresholds  in 
.Appendix  C  and  update  the  statement  of 
rates  for  services  under  Tampa  Electric's 
open  access  transmission  tariff  in 
Appendix  D.  Tampa  Electric  proposes 
that  the  amendments  be  made  effective 
on  .September  25.  2003. 

Tampa  Electric  states  that  copies  of 
the  filing  have  been  served  on  the 
customers  under  Tampa  Electric's 
Market-Based  Sales  Tariff  and  the 
Florida  Public  Service  Commission. 

Comment  Date:  October  16,  2003. 

7.  Exelon  Corporation 

(Docket  No.  ER03- 1385-000) 

Take  notice  that  on  September  25, 
2003,  Exelon  Corporation  submitted  for 
filing  revised  and  redated  Network 
Service  and  Network  Operating 
Agreements  between  Commonwealth 
Edison  Company  and  the  Cities  of 
Batavia  and  St.  Charles,  Illinois. 

Comment  Date:  October  16,  2003. 


niann 
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8.  Cleco  Power  LLC 

[Docket  No.  ER03-1 386-000] 

Take  notice  that  on  September  25, 
2003,  Cleco  Power  LLC  (Cleco)  filed 
changes  to  Sections  3,  13.7,  14.5,  and 
15.7  of  its  Open  Access  Transmission 
Tariff,  FERC  Electric  Tariff,  Original 
Volume  No.  1,  Original  Sheet  Nos.  14, 
22,  24,  and  26  to  incorporate  charges  for 
unauthorized  use  of  tremsmission  and 
ancillary  services.  Cleco  states  that  it  is 
submitting  First  Revised  Sheet  Nos.  14, 
22,  24,  and  26  and  Original  Sheet  Nos. 
14A,  22A.  24A,  and  26A  to  its  FERC 
Electric  Tariff,  Original  Volume  No.  1 
and  proposes  that  they  be  made 
effective  October  1,  2003. 

Comment  Date:  October  16,  2003. 

9.  LG&E  Capital  Trimble  County  LLC 

(Docket  No.  ER03-1387-OO0] 

Take  notice  that  on  September  25, 
2003,  LG&E  Capital  Trimble  County  LLC 
tendered  for  filing  a  Notice  of 
Cancellation  pursuant  to  18  CFR  35.15, 
in  order  to  reflect  the  cancellation  of  its 
Market  Rate  Tariff,  designated  as  Rate 
Schedule  FERC  No.  2,  Original  Sheet 
Nos.  1—4,  originally  accepted  for  filing 
in  Docket  No.  ER02-1 756-000. 

Comment  Date:  October  16,  2003. 

10.  Electrion,  Inc. 

[Docket  No.  ER03-1 388-000] 

Take  notice  that  on  September  25, 
2003,  Electrion,  Inc.  submitted  for  filing 
a  Notice  of  Cancellation  of  its  Market- 
based  Rate  Authority  in  Docket  No. 
ER98-31 71-000  issued  on  June  29, 
1998.  Electrion,  Inc.  is  requesting  an 
effective  date  of  October  1,  2003. 

Comment  Date:  October  16,  2003. 

11.  Progress  Energy,  Inc.,  Carolina 
Power  &  Light  Company,  Progress 
Ventures,  Inc.,  Efifingham  County 
Power,  LLC,  MPC  Generating,  LLC, 
Rowan  County  Power,  LLC,  Walton 
County  Power,  LLC,  Washington 
County  Power,  LLC 

[Docket  No.  ER03-1 389-000] 

Take  notice  that  on  September  25, 
2003,  Progress  Energy,  Inc..  (Progress 
Energy)  on  behalf  of  certciin  of  its 
subsidiaries  including:  Carolina  Power 
&  Light  Company;  Progress  Ventures, 
Inc.;  Effingham  County  Power,  LLC; 
MPC  Generating,  LLC  (formerly  known 
as  Monroe  Power  Company);  Rowan 
County  Power,  LLC;  Walton  County 
Power,  LLC;  and  Washington  County 
Power,  LLC  (collectively,  the  Progress 
Energy  Affiliates),  tendered  for  filing  a 
request  for  clarification  of  the  Progress 
Energy  Affiliates'  Market-based  Rate 
(MBR)  authority  within  Peninsular 
Florida,  with  the  exception  of  the 
Florida  Power  Corporation  (FPC)  service 


territory.  Progress  Energy  also  submitted 
revised  MBR  tariffs  for  each  of  the 
Progress  Energy  Affiliates  which 
describe  their  authority  to  make  MBR 
sales  within  Peninsular  Florida,  with 
the  exception  of  FPC  service  territory 

Progress  Energy  states  that  copies  of 
the  filing  were  served  on  the  official 
service  lists  in  the  above-captioned 
proceedings,  each  entity  operating  a 
control  area  in  Peninsular  Florida,  and 
the  Florida  Public  Service  Commission. 

Comment  Date:  October  16,  2003. 
Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E,.  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Conmiission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00007  Filed  10-6-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RM01 -12-000  and  RT01-95- 
000] 

Remedying  Undue  Discrimination 
Through  Open  Access  Transmission 
Service  and  Standard  Electricity 
Mari(et  Design,  New  Yoric  Independent 
System  Operator,  Inc. ;  Notice  of 
Technical  Conference 

October  1.  2003. 

As  announced  in  the  Notice  of 
Technical  Conference  issued  on  August 
15,  2003,  a  technical  conference  will  be 
held  on  October  20.  2003,  to  discuss 
with  state  regulators  cind  market 
participants  the  timetables  for 
addressing  wholesale  power  market 
design  issues  and  to  explore  ways  to 
provide  flexibility  the  region  may  need 
to  meet  the  requirements  of  the  final 
rule  in  this  proceeding.  Members  of  the 
Commission  will  attend  and  participate 
in  the* discussion. 

The  conference  will  focus  on  the 
issues  identified  in  the  agenda,  which  is 
appended  to  this  notice  as  Attachment 
A.  However,  participants/stakeholders 
may  present  their  views  on  other 
important  issues  that  relate  to  the 
development  of  the  vVholesale  Power 
Market  Platform. 

The  conference  will  begin  at  1  p.m. 
Eastern  Time  and  will  adjourn  at  about 
5  p.m.  Eastern  Time  at  the  offices  of 
Consolidated  Edison  Company,  4  Irving 
Place.  19th  floor  auditorium.  New  York 
City,  New  York.  The  conference  is  open 
for  the  public  to  attend.  Please  note:  to 
accommodate  security  regulations  for 
the  Consolidated  Edison  building,  we 
are  asking  all  attendees  to  preregister  for 
the  conference  by  close  of  business  on 
Thursday.  October  16  on-line  at  http:// 
w^vw.ferc.gov/whats-new/registration/ 
smd_1020-form.asp. 

Transcripts  of  the  conference  will  be 
immediately  available  from  Ace 
Reporting  Companv  (202-347-3700  or 
1-800-336-6646)  for  a  fee.  They  will  be 
available  for  the  public  on  the 
Commission's  eLibrary  seven  calendar 
days  after  FERC  receives  the  transcript. 
Additionally,  Capitol  Connection  offers 
the  opportunity  to  remotely  listen  to  the 
conference  via  the  Internet  or  a  Phone 
Bridge  Connection  for  a  fee.  Interested 
persons  should  make  arrangements  as 
soon  as  possible  by  visiting  the  Capitol 
Connection  Web  site  at  http:// 
i\'ww.capitolconnection. gmu.edu  and 
clicking  on  "FERC."  If  you  have  any 
questions  contact  David  Reininger  or 
Julia  Morelli  at  the  Capitol  Connection 
(703-993-3100), 
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For  mnrc  information  about  the' 
conft^rence.  please  contact  Sarah 
McKinlpv  at  (202)  502-8004  f)r 

siinih  mckinlt^viffTLgov 

Mai;alie  R.  Salas. 
SeiTftan,- 

.Appendix  .\ — Agenda 

l-lJ(ipni      Upt-rung  Remnrks 

i'Hi  Wood.  III.  t:hHirmdn.  Fedfral  Energy 

Rt'sjuldtorv  Commission 
William  Flynn.  Chairman.  New  York  Public 

Service  Commission 
)oe  Dales.  Consolidated  Edison.  Chairman. 

Management  Committee.  New  York  ISO 
1  Jl)-l:30p.m      Summary  of  NYISO  Issues 
William  I  Museler.  President  and  CEO.  New 

York  ISO 
l.JO-2  15  p.m      Panel  I  Discussion: 
Transmission  Planning  and  Incentives  for 

Infrastructure  Development 
Cienerator  Owners 

•  Glenn  Haake.  Ceneral  Counsel. 
Independent  Power  F*Toducers  of  New 
\ork  In( 

Public  Power/ Enviruiunent: 

•  lim  Parmelee.  Director,  Long  Island 
Power  .Kiithoritv  End  Use  Consumers: 

•  Mikf  MH>;er  Clounsel.  Couch  White 
LLP,  representing  Multiple  Intervenors 

Transmission  Owners: 

•  Masheed  Rosenqvisl.  Vice  President — 
Diret:tor  Transmission  Regulation  and 
Policy  I'.S.,  National  (.rid 

•  Stuart  Nachmias.  Project  .Manager. 
Consolidated  Edison  Company  of  New 
York.  Inc 

Other  Suppliers 

•  Matt  Picardi.  Ceneral  Manager — 
Regulalor\  .\ffairs,  Coral  Power  LLC 

J  1")-  t  p.m      Panel  II  Discussion, 

Pancaked  Transmission  Rates  and  Seams 

Issues 
(.enerator  Owners 

•  Mark  '^'uunger.  Vice  President.  Slater 
Consulting,  representing  Indeck  and 
Fortistar 

•  William  Roberts.  Senior  Counsel,  Edison 

Mission  Marketing  S  Irading.  Inc. 
Public  Power  Environment: 

•  Tom  Rudebusch.  Counsel.  Duncan 
Weinberg  (lenzer  &  Pembroke. 
representing  Citv  of  lamestown  Public 
L'tilities 

End  I'se  Consumers: 

•  Tariq  Nia/.i.  Chief  Economist.  New 
York  State  Consumer  Protection  Board 

Transmission  Owners: 

•  Rav  Kinnev.  Project  Manager,  New 
York  State  Elec:tnc  >k  (las 

Other  Suppliers 

•  Pater  Brown,  Bniwn  Olson  &  Wilson 
P  (".   representing  .-\quila 

■i-^  1,5  p,m      Break 

3:15-4  p,m.     Panel  III  Discussion:  Regional 
Decision-making: 
NYTSO  Clovernance  and  State/Regional 

Committees 
Cenerator  Owners: 

•  Susann  Felton.  Diret.tor,  Regulator\ 
,-\ffairs.  Mirant  .Americas  Energy 
Marketing  LP 

Public  Power/ Environment: 


•  Bob  Hiiiev    K\ei  uti\e  Vice  President. 
I'ovver  ( -eiifrMlion    New  >'ork  Power 
.\uthorit\ 

End  Use  Cionsumers: 

•  Mike  Delaney,  Energy  Policy 
Advocate.  C'ity  of  New  York 

Transmission  Owners 

•  Paul  Gioia.  Counsel    I.eBoeul  Laillb 
Greene  ii  Mai  Rae  LLP 

Other  Suppliers: 

•  Dan  Allegretti.  Vii  e  Presideui 
Regulatorv  Origination,  ( Constellation 

4-5  p,m.     Discussion  with  Regulators  and 
Industry  Representatives 

IFR  Doc  E.t-()()004  Filed  10-6-03:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Project  No.  2030-036] 

Portland  General  Electric  and  the 
Confederated  Tritjes  of  the  Warm 
Springs  Reservation  of  Oregon;  Notice 
or  Meeting  To  Discuss  Update  on 
Pelton  Round  Butte  Hydroelectric 
Project  Collaborative  Settlement 
Process 

0(  t(,ber  1    JI)(H 

d.  Datt'  iiiui  Tiinr  of  SU't-tini^: 
■  Wednesday,  October  13,  200:i  at  11  am 
Eastern  Daylight  Saving  Time. 

b.  Place:  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE. 
Washington.  DC.. 

c  FERC  Contact  Nicholas  lavjack 

d.  Purpose  of  Meeting:  Portland 
General  Electric  has  requested  a  meeting 
with  C^iimmLssion  staff  to  update  staff  nn 
the  status  1)1  (irigiimg  settlement  talks 
and  to  reijuest  pr(K:edural  aih  ice 
regardini^  tiio  Pelton  Round  Butte 
Hvdroelei  tru   Project.  The  project  is 
located  nn  the  Deschutes  River  in  north 
central  (Jregon. 

e.  Proposed  Agentlii  (1 1  Introduction 
of  participants;  (2!  Portland  (ieneral 
Electric  presentation  on  the  purpose  of 
the  meeting:  13)  Discussion;  and  (4) 
Conclusion. 

f  .-\11  lo(  al.  state,  and  federal  agencies. 
Indian  tribes,  and  other  interested 
parties  are  invited  to  participate.  Please 
call  Nicholas  javjack  at  (202)  502-607.^ 
by  October  8,  200,!.  to  RSVP  and  to 
receive  instructions  on  how  to 
participate  in  person  or  bv  phone. 

Magalie  R.  Salas. 

Secretan 

[PR  Doc.  E;5-i)O0O5  Filed  10-6-03:  845  am! 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRI  .-7569-5] 

Science  Advisory  Board  Staff  Office; 
Advisory  Council  on  Clean  Air 
Compliance  Analysis;  Notification  of 
Upcoming  Public  Teleconferences  for 
Its  Subcommittees  and  Special  Panel 
and  a  Public  Meeting  for  Its  Special 
Panel  and  Air  Quality  Modeling 
Subcommittee 

AGENCY:  Environmental  Protection 
Agencv  (EPA). 
action:  Notice. 

SUMMARY:  The  EPA  Science  Advisory 
Board  Staff  Office  is  announcing  a 
public  meeting  and  a  public 
teleconference  of  the  Advisory  Council 
on  Clean  Air  ('ompliance  Analysis 
Special  Council  Panel  for  the  Review  of 
the  Third  812  Analysis  (Council  Special 
Panel).  It  is  also  announcing  a  public 
meeting  and  a  public  teleconference  of 
the  t-ouncil's  Air  Quality  Modeling 
Subcommittee  and  a  public 
teleconference  for  the  Council's  Health 
Effects  Subcommittee. 
DATES:  October  15.  2003.  A  public 
teleconference  for  the  Health  Effects 
Subcommittee  (HES)  will  be  held  from 
1 1  a.m.  to  12:30  p.m.  (Eastern  Time). 

October  23.  2003.  A  public 
teleconference  call  meeting  for  the 
Council  Special  Panel  will  be  held  from 
11  a.m.  to  12:30  p.m.  (Eastern  Time). 

October  24.  2003.  A  public 
teleconference  call  meeting  for  the  Air 
Quality  Modeling  Subcommittee 
(AQMS)  will  be  held  from  11  a.m.  to 
12:30  p.m.  (Eastern  Time). 

November  5-6.  2003.  A  public 
meeting  for  the  Council  Special  Panel 
will  be  held  from  8:30  a.m.  to  6  p.m. 
November  5.  2003  and  from  8:30  a.m.to 
5  p.m  on  November  6.  2003  (Eastern 
Time). 

November  7,  2003.  A  public  meeting 
for  the  AQMS  will  be  held  from  8:30 
a.m.  to  5  p.m  on  November  7,  2003 
(Eastern  Time). 

ADDRESSES:  The  meeting  location  for  the 
November  5-6,  2003  meeting  of  the 
Council  Special  Panel  and  for  the 
November  6-7,  2003  meeting  of  the 
AQMS  will  be  in  Washington.  DC.  The 
meeting  location  will  be  announced  on 
the  SAB  website,  http://^\'v^^v.epa/sab  in 
advance  of  the  meeting.  Participation  in 
the  teleconference  meetings  will  be  by 
teleconference  only. 
FOR  FURTHER  INFORMATION  CONTACT: 
Members  of  the  public  who  wish  to 
obtain  the  call-in  number  and  access 
code  to  participate  in  the  teleconference 
meeting  may  contact  Ms,  Sandra 
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Friedman,  EPA  Science  Advisory  Board 
Staff  Office,  at  telephone/voice  mail: 
(202)  564-2526;  or  via  e-mail  at: 
friedman.sandra@epa.gov,  or  Ms. 
Delores  Darden,  EPA  Science  Advisory 
Board  Staff  Office  at  telephone/ voice 
mail:  (202)  564-2282;  or  via  e-mail  at 
darden.deIores@epa.gov.  Any  member 
of  the  public  wishing  further 
information  regarding  the  Council 
Special  Panel  or  the  Council's 
Subcommittees  may  contact  Dr.  Angela 
Nugent,  Designated  Federal  Officer 
(DFO),  U.S.  EPA  Science  Advisory 
Board  (1400A),  1200  Pennsylvania 
Avenue  NW.,  Washington,  DC  20460;  by 
telephone/voice  mail  at  (202)  564-4562; 
or  via  e-mail  at  nugent.angela@epa.gov. 
General  information  about  the  SAB  can 
be  found  in  the  SAB  web  site  at 
h  tip  -.I I  www.  epa  .gov /sab. 

SUPPLEMENTARY  INFORMATION: 
Background 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
Notice  is  given  that  the  Council  Special 
Panel  and  the  AQMS  will  each  hold  a 
public  meeting  and  the  HES  will  hold 
a  public  teleconference  call,  as 
described  above,  to  advise  the  Agency 
on  its  plan  to  develop  the  third  in  a 
series  of  statutorily  mandated 
comprehensive  analyses  of  the  total 
costs  and  benefits  of  programs 
implemented  pursuant  to  the  Clean  Air 
Act. 

Background  on  the  Council  Special 
Panel,  the  AQMS,  and  this  advisory 
project  was  provided  in  a  Federal 
Register  notice  published  on  February 
14,  2003  (68  FR  7531-7534). 

The  Council  Special  Panel  and  the 
Council  subcommittees  will  be 
providing  advice  on  the  review 
document,  "Benefits  and  Costs  of  the 
Clean  Air  Act  1990-2020;  Revised 
Analytical  Plan  for  EPA's  Second 
Prospective  Analysis"  currently  found 
at  the  following  website,  maintained  by 
EPA's  Office  of  Air  and  Radiation  at: 
http://www.epa.gov/oar/sect812/  unAei 
the  link  "Study  Blueprint  and  Charge 
Questions  Electronic  Copy."  This  link 
provides  electronic  access  to  the 
Revised  Analytical  Plan,  the  "change 
pages"  given  to  the  Council  in  July 
2003,  and  the  detailed  review  charge 
questions. 

The  public  meeting  for  the  Coimcil 
Special  Panel,  described  above  is 
planned  for  the  Council  to  provide 
advice  to  the  Agency  on  remaining 
charge  questions  related  to  its  review  of 
the  Revised  Analytical  Plan  for  EPA's 
Second  Prospective  Analysis.  These 
charge  questions  include  the  Agency's 
plans  for  valuation  and  its  plans  for 


addressing  uncertainties  associated  with 
the  analysis. 

The  public  teleconference  for  the 
Coimcil  Special  Panel  is  planned  to 
prepare  the  Council  for  its  public 
meeting  and  to  discuss  the  Council 
Special  Panel  draft  report  "Interim 
Installment:  Review  of  the  Revised 
Analytical  Plan  for  EPA's  Second 
Prospective  Analysis"  posted  on  the 
SAB  website  as  a  draft  report  (consult 
the  following  page:  http://www.epa.gov/ 
sciencel/ drrep.htm). 

The  purpose  of  the  public  meeting  for 
the  AQMS  is  for  the  AQMS  to  provide 
advice  on  the  Agency's  plans  for  air 
quality  modeling. 

The  public  teleconference  for  the 
AQMS,  also  described  above,  is  planned 
to  prepare  the  AQMS  for  its  public 
meeting,  which  will  focus  on  the 
Agency's  plans  for  air  quality  modeling. 

The  purpose  of  the  public 
teleconference  for  the  HES  is  to  discuss 
a  draft  report  entitled  "Advisory  on 
Plans  for  Health  Effects  Analysis  in  the 
Analytical  Plan  for  EPA's  Second 
Prospective  Aucdysis — Benefits  and 
Costs  of  the  Clean  Air  Act,  1990-2020." 
developed  during  the  HES  public 
meeting  on  August  28-28,  2003.  That 
meeting  was  previously  announced  in 
the  Federal  Register  on  July  30,  2003 
(68  FR  44766-44767).  The  HES  draft 
report  will  be  posted  on  the  SAB 
website  (on  the  special  page  for  Draft 
Reports  at  http://www.epa.gov/sciencel/ 
drrep.htm)  in  advance  of  the  meeting. 

Agendas  for  the  public  meetings  and 
teleconferences  will  be  posted  on  the 
SAB  website  ten  days  before  the  dates 
of  those  events. 

Procedures  for  Providing  Public 
Comment 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  (SAB)  Staff  Office  to 
accept  written  public  comments  of  any 
length,  and  to  accommodate  oral  public 
comments  whenever  possible.  The  EPA 
SAB  Staff  Office  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes  (unless  otherwise  indicated). 
For  conference  call  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Interested  parties 
should  contact  the  Designated  Federal 
Official  (DFO)  identified  above  at  least 
one  week  prior  to  the  meeting  in  order 
to  be  placed  on  the  public  speaker  list 
for  the  meeting.  Speeikers  should  bring 


at  least  35  copies  of  their  comments  and 
presentation  slides  for  distribution  to 
the  participants  and  public  at  the 
meeting.  Written  Comments:  Although 
written  comments  are  accepted  until  the 
date  of  the  meeting  (unless  otherwise 
stated),  written  conmients  should  be 
received  in  the  SAB  Staff  Office  at  least 
one  week  prior  to  the  meeting  date  so 
that  the  comments  may  be  made 
available  to  the  committee  for  their 
consideration.  Comments  should  be 
supplied  to  the  DFO  at  the  address/ 
contact  information  noted  above  in  the 
following  formats:  one  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
Adobe  Acrobat,  WordPerfect,  Word,  or 
Rich  Text  files  (in  IBM-PC/Windows 
95/98  format).  Those  providing  written 
comments  and  who  attend  the  meeting 
are  also  asked  to  bring  35  copies  of  their 
comments  for  public  distribution. 

Meeting  Accommodations: 
Individuals  requiring  special 
accommodation  to  access  these 
meetings,  should  contact  Dr.  Nugent  at 
least  five  business  days  prior  to  the 
meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  September  30.  2003. 

Vanessa  T.  Vu. 

Director.  EPA  Science  Advisorv  Board  Staff 
Office. 

[FR  Doc.  03-25404  Filed  10-6-03;  8:45  am} 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7569-6J 

Science  Advisory  Board  Staff  Office; 
Notification  of  a  Consultative  Meeting 
of  the  Radiation  Advisory  Committee 
of  the  Science  Advisory  Board 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  EPA  Science  Advison,' 
Board  (SAB)  Staff  Office  announces  a 
public  meeting  of  the  Science  Advisory 
Board's  Radiation  Advisory  Committee 
(RAC).  The  SAB  RAC  will  conduct  a 
second  consultation  regarding  the  Multi 
Multi-Agency  Radiation  Survey  and  Site 
Investigation  Manual  (MARSSIM) 
supplement  dealing  with  the  Multi 
Agency  Radiation  Survey  and 
Assessment  of  Materials  and  Equipment 
(MARSAME). 

DATES:  October  21.  2003:  9  a.m.  to  5 
p.m.  eastern  standard  time. 

October  22,  2003:  8:30  a.m.  to  no  later 
than  3:30  p.m.  eastern  standard  time. 
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ADDRESSES:  The  meeting  location  for 
this  face-to-face  meeting  of  the  RAC  will 
be  in  the  Washington,  DC,  metropolitan 
area  and  will  be  announced  on  the  SAB 
Web  site.  http:/7www. epa.gov/sab)  in 
advance  prior  to  the  meeting.  Any 
member  of  the  public  wishing  to 
provide  comment  should  contact  the 
Designated  Federal  Officer  as  indicated 
below 

R3R  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 
information  regarding  the  SAB  or  the 
RAC  may  contact  Dr.  K  lack 
Kooyoomjian,  Designated  Federal 
Officer  (DFO).  US  EPA  Science 
Advisory  Board  Staff  Office  (1400A), 
1200  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20460:  by  telephone/ 
voice  mail  at  (202)  564-4557;  or  via  e- 
mail  at  kooyoomjian  iack@epa.gov 
General  information  about  the  SAB  can 
be  found  in  the  SAB  Web  site  at 
h  ttp  ://www.  epa.gov/sab 
SUPPLEMENTARY  INFORMATION: 

Summary-:  The  EPA  SAB  Staff  Office 
is  announcing  that  the  Radiation 
Advisory  Committee  (RAC),  a  standing 
committee  of  the  SAB  will  conduct  a 
second  consultation  regarding  the 
Multi-Agency  Radiation  Survey  and  Site 
Investigation  Manual  (MARSSIM) 
supplement  dealing  with  the  Multi- 
Agency  Radiation  Survey  and 
Assessment  of  Materials  and  Equipment 
(MARSAME).  The  first  consultation 
took  place  on  Februarv  25  through  27, 
2003  (see  68  FR.  6914-6915.  February 
11,  2003).  The  RAC  will  also  receive  an 
update  on  EPAs  Office  of  Radiation  and 
Indoor  Air  (ORIA)  and  the  federal 
MARSSIM  Work  Group  activities, 
receive  program  updates  from  ORIA,  as 
well  as  plan  other  committee  business 
for  the  balance  of  the  fiscal  year. 

The  Committee  is  to  provide  advice  to 
the  Agency  as  part  of  the  SAB  mission 
established  by  42  US  C.  4365  to  provide 
independent  scientific  and  technical 
advice,  consultation,  and 
recommendations  to  the  EP.^ 
Administrator  on  the  technical  basis  for 
Agency  positions  and  regulations.  This 
committee  will  comply  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (FAC/^ )  and  all 
appropriate  SAB  procedural  policies. 

Background:  The  R.-\C  had  previously 
given  advice  to  the  federal  MARSSIM 
Work  Group  pertaining  to  the 
MARSAME  supplement  on  a  variety  of 
issues,  including  advice  on  better 
definition  of  the  problems  and  issues, 
better  specification  on  monitoring  and 
measurement  technologies  and  a 
discussion  on  a  variety  of  topics  and 
approaches.  This  consultative  advice 
included  development  of  scenarios  and 


modeling  technology  that  could  be  used 
as  a  tool  to  guide  sampling  approaches 
to  be  considered  by  the  federal 
MARSSIM  Work  Group  as  they  develop 
the  MARSAME  supplement. 

Charge  to  the  Panel:  The  SAB's  RAC 
was  asked  to  provide  a  second  round  of 
consultative  advice  on  the  technical 
approach  and  to  proiH^e  suggestions  for 
additional  approaches  to  the  problem, 
and  to  comment  on  any  technical  issues 
that  the  federal  MARSSIM  Work  Group 
might  encounter  in  development  of  the 
MARSSIM  Supplement  dealing  with 
Materials  and  Equipment  (MARSAME). 

Further  Information:  The  SAB  Staff 
Office  will  re-post  the  names  and 
biosketches  for  members  of  the  RAC  on 
the  SAB  Web  site  for  examination  by  the 
interested  public  and  will  provide 
copies  of  the  biosketches  at  the  public 
mtjeting.  Additional  information 
regarding  this  advisory  meeting,  such  as 
the  agenda  and  this  FR  notice  for  the 
meeting  can  be  found  at  the  SAB  Web 
site  at  http://vi'-w\i\'.epa.gov/sah.  Since 
this  is  a  consultation,  there  are  no 
review  or  background  documents  posted 
on  the  SAB  website. 

Procedures  for  Providing  Public 
Comment.  It  is  the  policy  of  the  EPA 
SAB  Staff  Office  to  accept  written 
public  comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  SAB  Staff 
Office  expects  that  public  statements 
presented  at  the  SAB  RAC  meeting  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments;  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes  (unless  otherwise  indicated). 
For  conference  call  meetings, 
opportunities  for  oral  comment  will 
usuallv  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Interested  parties 
should  contact  the  Designated  Federal 
Officer  (DFt3)  in  writing  (email,  fax  or 
mail)  at  least  une  week  prior  to  the 
meeting  in  order  to  be  placed  on  the 
public  speaker  list  for  the  meeting. 
Speakers  should  bring  at  least  35  copies 
of  their  comments  and  presentation 
slides  for  distributicm  to  the  participants 
and  public  at  the  meeting.  Written 
(Jonunents:  Although  written  comments 
are  accepted  until  the  date  of  the 
meeting  (unless  otherwise  stated), 
written  comments  should  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the 
comments  mav  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  the 
DFO  at  the  address/contact  information 
noted  above  in  the  following  formats: 


one  hard  copy  with  original  signature, 
and  one  electronic  copy  via  e-mail 
(acceptable  file  format:  Adobe  Acrobat, 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  wTitten  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  35  copies  of  their  comments  for 
public  distribution. 

Definition:  A  SAB  balanced  review 
pane]:  For  the  EPA  SAB.  A  balanced 
review  panel  [i.e.,  committee, 
subcommittee,  or  panel)  is  characterized 
by  inclusion  of  candidates  who  possess 
the  necessary  domains  of  knowledge, 
the  relevant  scientific  perspective 
(which,  among.other  factors,  can  be 
influence  by  work  history  and 
affiliation),  and  the  collective  breadth  of 
expertise  to  adequately  address  the 
charge.  Information  considered  in  the 
selection  of  the  panel,  include 
information  provided  by  the  public, 
along  with  information  provided  by 
candidates  and  information  gathered  by 
EPA  SAB  Staff  independently  on  the 
background  of  each  candidate  [e.g., 
financial  disclosure  information  and 
computer  searches  to  evaluate  a 
nominee's  prior  involvement  with  the 
topic  under  review).  Specific  criteria  to 
be  used  in  evaluating  an  individual 
subcommittee  member  include:  (a) 
Scientific  and/or  technical  expertise, 
knowledge,  and  experience  (primary 
factors);  (b)  availability  and  willingness 
to  serve;  (c)  absence  of  financial 
conflicts  of  interest;  (d)  scientific 
credibility  and  impartiality;  and  (e) 
ability  to  work  constructively  and 
effectively  in  committees. 

Meeting  Accommodations: 
Individuals  requiring  special 
accommodation  to  access  these 
meetings,  should  contact  Dr.  K.  Jack 
Kooyoomjian  at  least  five  business  days 
prior  to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 


Dated:  September  30.  2003. 
Vanessa  T.  Vu, 

Director.  EPA  Science  Advisory  Board  Staff 

Office. 

[ra  Doc.  03-25403  Filed  10-6-03;  8;45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2003-0054;  FRL-7329-7] 

Forum  on  State  and  Tribal  Toxics 
Action;  Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  is  announcing  the 
meeting  of  the  Forum  on  State  and 
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Tribal  Toxics  Action  (FOSTTA)  to 
collaborate  on  environmental  protection 
and  toxic  chemical  issues.  The 
Chemical  Information  and  Management 
Project  and  the  Tribal  Affairs  Project, 
components  of  FOSTTA.  will  be 
meeting  October  20-21,  2003.  The 
meeting  is  being  held  to  provide  the 
participants  of  the  two  projects  an 
opportunity  to  have  in  depth 
discussions  on  issues  concerning  the 
environment  and  human  health,  which 
are  affecting  the  States  and  Indian 
country.  This  notice  announces  the 
location  and  times  for  the  meeting  and 
sets  forth  some  tentative  agenda  topics. 
EPA  invites  all  interested  parties  to 
attend  the  public  meeting. 

DATES:  The  two  projects  will  meet 
concurrently  on  October  20,  2003,  from 
10  a.m.  to  5  p.m.,  and  October  21,  2003, 
from  8  a.m.  to  noon.  A  plenary  session 
is  being  planned  for  the  participants  on 
Monday,  October  20, 

Requests  to  participate  in  the  meeting, 
identified  by  docket  ID  number  OPPT- 
2003-0054,  must  be  received  on  or 
before  October  16,  2003. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Washington  Court  Hotel,  525  New 
Jersey  Ave.,  NW.,  Washington,  DC. 

Requests  to  participate  in  the  meeting 
may  be  submitted  to  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham,  Director,  Environmental 
Assistance  Division  (7408M),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  nimiber: 
(202)  554-1404;  e-mail  address:  TSCA- 
Hotline@epa.gov. 

For  technical  information  contact: 
Darlene  Harrod,  Environmental 
Assistance  Division  {7408M),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  nimiber: 
(202)  564-8814;  fax  number:  (202)  564- 
8813;  e-mail 
address  :/i  arrod.dar/ene@epa  -gov. 

Christine  Eppstein,  Environmental 
Council  of  the  States,  444  North  Capitol 
Street,  NW.,  Suite  445,  Washington,  DC 
20001;  telephone  number:  (202)  624- 
3661;  fax  number:  (202)  624-3666;  e- 
mail  address:  ceppstein@sso.org. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  interested  in 


FOSTTA  and  hearing  more  about  the 
perspectives  of  the  States  and  Tribes  on 
EPA  programs  and  information 
exchange  regarding  important  issues 
related  to  human  health  and 
environmental  exposure  to  toxics. 
Potentially  affected  entities  may 
include,  but  are  not  limited  to: 

•  States  and  federally  recognized 
tribes. 

•  State,  Federal,  and  local 
environmental  and  public  health 
organizations. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPPT-2003- 
0054.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  EPA  Docket 
Center,  Rm.  Bl02-Reading  Room,  EPA 
West,  1301  Constitution  Ave.,  NW., 
Washington,  DC.  EPA's  Docket  Center  is 
open  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  EPA  Docket  Center 
Reading  Room  telephone  number  is 
(202)  566-1744  and  the  telephone 
number  for  the  OPPT  Docket,  which  is 
located  in  the  EPA  Docket  Center,  is 
(202) 566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  internet 
under  the  "Federal  Register"  listings 
dAhttpJ/www.epa.gov/fedrgstr/ . 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 


docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background 

The  Toxic  Substances  Control  Act,  15 
U.S.C.  2609  section  10(g),  authorizes 
EPA  and  other  Federal  agencies  to 
establish  and  coordinate  a  system  for 
exchange  among  Federal,  State,  and 
local  authorities  of  research  and 
development  results  respecting  toxic 
chemical  substances  and  mixtures, 
including  a  system  to  facilitate  and 
promote  the  development  of  standard 
data  format  and  analysis  and  consistent 
testing  procedures.  Through  FOSTTA, 
the  chemical  Information  and 
Management  Project  (CIMP)  focuses  on 
EPA's  chemical  program  and  works  to 
develop  a  more  coordinated  effort 
involving  Federal,  State,  and  Tribal 
agencies.  The  Pollution  Prevention 
Project  (P2)  promotes  the  prevention 
ethic  across  society,  helping  companies 
incorporate  P2  approaches  and 
techniques  and  integrating  P2  into 
mainstream  environmental  activities  at 
both  the  Federal  level  and  among  the 
States.  The  Tribal  Affairs  Project  (TAP) 
concentrates  on  chemical  and 
prevention  issues  that  are  most  relevant 
to  the  Tribes,  including  lead  control  and 
abatement,  Tribal  traditional/ 
subsistence  lifeways,  and  hazard 
communications  and  outreach. 
FOSTTA's  vision  is  to  reinvigorate  the 
projects,  focus  on  major  policy-level 
issues,  recruit  more  senior  State  and 
Tribal  leaders,  increase  outreach  to  all 
50  States  and  some  560  federally 
recognized  tribes,  and  vigorously  seek 
ways  to  engage  the  States  and  Tribes  in 
ongoing  substantive  discussions  on 
complex  and  oftentimes  controversial 
environmental  issues  that  States  and 
Tribes  resolve  at  their  respective  levels 
of  government.  In  January  2002.  the 
Environmental  Council  of  the  States 
(ECOS),  in  cooperation  with  the 
National  Tribal  Environmental  Council 
(NTEC),  was  awarded  the  new  FOSTTA 
cooperative  agreement.  ECOS,  NTEC, 
and  EPA's  Office  of  Pollution 
Prevention  and  Toxics  (OPFT)  are  co- 
sponsoring  the  meetings.  As  part  of  a 
cooperative  agreement,  ECOS  facilitates 
ongoing  efforts  of  the  State  and  Tribal 
leaders  and  OPPT  to  increase 
understanding  and  improve 
collaboration  on  toxics  and  pollution 
prevention  issues  and  to  continue  a 
dialogue  on  how  Federal  environmental 
progr£uns  can  best  be  implemented 
among  the  States,  Tribes,  and  EPA. 
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III.  How  Can  I  Request  to  Participate  in 
this  Meeting? 

You  mav  submit  a  request  to 
participate  in  this  meeting  to  the 
technical  persons,  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  Do  not 
submit  any  information  in  your  request 
that  is  considered  CBI.  Requests  to 
participate  in  the  meeting,  identified  by 
docket  ID  numbei  OPPT-2003-0054. 
must  be  received  on  or  before  October 
16, 2003 

IV.  The  Meeting 

In  the  interest  of  time  and  efficiency, 
the  meetings  are  structured  to  provide 
maximum  opportunity  for  State.  Tribal, 
and  EPA  participants  to  discuss  items 
on  the  predetermined  agenda.  At  the 
discretion  of  the  chair,  an  effort  will  be 
made  to  accommodate  participation  by 
observers  attending  the  proceedings. 
The  FOSTTA  representatives  and  EPA 
will  collaborate  on  environmental 
protection  and  prevention  issues.  The 
tentative  agenda  items  identified  by  the 
States  and  the  Tribes  follow: 

1.  Tribal  environmental  indicators 
project. 

2.  Risk  Screening  Environmental 
Indicators  model. 

3.  OPPTS  Tribal  Strategy. 

4.  High  Production  Volume  (HPV) 
Challenge  Program  and  data  base 
update. 

5.  Practical  and  conceptual  aspects  of 
environmental  indicators. 

List  of  Subjects 

Environmental  protection.  Chemical 
information  and  management. 

Dated.  September  30.  2003. 
Barbara  Cimningliani, 

Director.  Environmental  Assistance  Division, 
Office  ofPnllution  Prevention  and  Toxics. 
|FR  Doc  03-25405  Filed  1O-&-03;  8:45  am) 
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Farm  Credit  Administration  Board, 
(703)  883-4009.  TTY  (703)  883-4056. 
ADDRESSES:  Farm  Credit 
Administration,  1.501  Farm  Credit  Drive, 
McLean.  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  will  be  closed  to  the  public. 
In  order  to  increa.se  the  accessibility  to 
Board  meetings,  persons  requiring 
assistanc:e  should  make  arrangements  in 
advance.  The  matters  to  be  considered 
at  the  meeting  are: 

Open  Session 

A  Approval  (if  Minutes 

—September  11,  2003  (Open  and 

Closed) 

B.  Reports 

•  (lorporate/Non-corporate  Approvals 
Report. 

•  Financial  Institution  Rating  System 
(FIRS) — Liquidity  Discussion. 

•  Strategic  Plan— Third  Quarter  Goal 
Status  Report. 

•  White  Paper  on  Governance, 
Conflict  of  Interest,  Compensation 
Disclosure,  and  Audit  Committee 
Standards. 

C.  New  Business — (Mier 

•  FCA  Draft  Strategic  Plan  for  Fiscal 
Years  2003-2008. 

Closed  Session* 

Reports 

•  East  Carolina  Farm  Credit,  ACA 
Class  A  Cumulative  Preferred  Stock. 

•  Session  Closed-Exempt  pursuant  to  5 
use   552b(f;H4).(8!dnd(9). 

Dated:  October  3.  2003. 
leanette  C.  Brinkley, 

Secretun,'.  Farm  ilredit  Administration  Board. 
|FR  D()(    03-2555fi  Filed  11K3-03,  3:05  pml 
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FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting  ;  Sunshine  Act 

agency:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b{e)(3)),  of 
the  regular  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 
DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  October  9,  2003. 
from  9  a.m.  until  such  time  as  the  Board 
concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  C.  Brinkley,  Secretary  to  the 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Submitted  to  0MB 
for  Review  and  Approval 

September  25.  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  mav  not  conduct  or  sponsor  a 


collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  6. 
2003,  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith.  Federal  Communications 
Commission.  Room  1-A804,  445  12th 
Street.  SW..  Washington.  DC  20554.  or 
via  the  Internet  to  Leslie.Smith@fcc.gov, 
or  Kim  A.  Johnson.  Office  of 
Management  and  Budget  (0MB).  Room 
10236  NEOB,  Washington,  DC  20503, 
(202)  395-3562  or  via  Internet  at 
Kim  A.Johnson@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  Leslie.Smith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0310. 

Title:  Cable  Community  Registration. 
FCC  Form  322. 

Fomi  Number:  FCC  322. 

Tvpe  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities;  not-for-profit  institutions. 

Number  of  Respondents:  316. 

Estimated  Time  Per  Response:  30 
minutes. 

Frequency  of  Response:  One  time 
reporting  requirement. 

Total  Annual  Burden:  158  hours. 

Total  Annual  Costs:  $15,800. 

Needs  and  Uses:  On  March  13.  2003, 
the  Commission  adopted  a  Report  and 
Order  (R&O),  Amendment  of  the 
Commission  s  Rules  for  Implementation 
of  its  Cable  Operations  and  Licensing 
System  (COALS)  to  Allow  for  Electronic 
Filing  of  Licensing  Applications,  Forms, 
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Registrations  and  Notifications  in  the 
Multichannel  Video  and  Cable 
Television  Service  and  the  Cable 
Television  Relay  Service,  FCC  03-55. 
This  R&O  provided  for  electronic  filing 
and  standardized  information 
collections.  Under  47  CFR  Section 
76.1801,  cable  operators  will  be 
required  to  file  FCC  Form  322  with  the 
Commission  prior  to  commencing 
operation  of  a  community  unit.  FCC 
Form  322  will  collect  biographical 
information  about  the  operator  and 
system  as  well  as  a  list  of  broadcast 
channels  carried  on  the  system.  This 
form  will  replace  the  requirement  that 
cable  operators  send  a  letter  containing 
approximately  the  same  information. 

OMB  Control  Number:  3060-XXXX. 

Title:  Operator,  Mail  Address,  and 
Operational  Information  Changes,  FCC 
Form  324. 

Form  Number:  FCC  324. 

Type  of  Review:  New  collection. 

Respondents:  Business  and  other  for- 
profit  entities;  not-for-profit  institutions. 

Number  of  Respondents:  5,000. 

Estimated  Time  Per  Response:  10 
minutes  to  1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  2,500  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  On  March  13,  2003, 
the  Commission  adopted  a  Report  and 
Order  (R&O).  Amendment  o/(/ie 
Commission 's  Rules  for  Implementation 
of  its  Cable  Operations  and  Licensing 
System  (COAJLS)  to  Allow  for  Electronic 
Filing  of  Licensing  Applications,  Forms, 
Registrations  and  Notifications  in  the 
Multichannel  Video  and  Cable 
Television  Service  and  the  Cable 
Television  Relay  Service,  FCC  03-55. 
This  R&O  provided  for  electronic  filing 
and  standardized  information 
collections.  Under  47  CFR  Section 
76.1610,  cable  operators  must  notify  the 
Commission  of  changes  in  ownership 
information  or  operating  status  within 
30  days  of  such  change  using  FCC  Form 
324.  FCC  Form  324  will  cover  a  variety 
of  changes  related  to  cable  operators, 
replacing  the  requirement  of  a  letter 
containing  approximately  the  same 
information.  Every  Form  324  filing  will 
require  biographical  information  about 
the  operator  and  system — the  additional 
information  required  depending  largely 
upon  the  natiire  of  the  change. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

(FR  Doc.  03-25301  Filed  10-6-03;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Infoirnatlon 
Collection(8)  Being  Submitted  to  OMB 
for  Review  and  Approval 

September  17,  2003. 

SUMMARY:  The  Federal  Commimications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  November  6, 
2003.  If  you  anticipate  that  you  will  be 
•submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  Leslie.Smith@fcc.gov. 
or  Kim  A.  Johnson,  Office  of 
Management  and  Budget  (OMB),  Room 
10236  NEOB,  Washington,  DC  20503, 
(202)  395-3562  or  via  Internet  at 
Kim_A.Johnson@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  Leslie.Smith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0113. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Title:  Broadcast  EEO  Program  Report, 
FCC  Form  396. 

Form  Number:  FCC  396. 

Respondents:  Business  or  other  for- 
profit  entities;  not-for-profit  institutions. 

Number  of  Respondents:  2,000. 

Estimated  Time  Per  Response:  1.5 
hours. 

Frequency  of  Response: 
Recordkeeping;  Renewal  reporting 
requirement. 

Total  Annual  Burden:  3,000  hours. 

Total  Annual  Cost:  $100,000. 

Needs  and  Uses:  On  November  7, 
2002,  the  FCC  adopted  a  Second  Report 
and  Order  and  Third  NPRM  (Second 
R&O),  MM  Docket  No.  98-204.  FCC  02- 
303,  68  FR  670  (2003),  which 
established  new  EEO  rules  and  forms  to 
comply  with  the  court's  decision  in  MD/ 
DC/DE  Broadcasters  Association  v.  FCC. 
The  new  rules  reinstate  the  requirement 
that  broadcast  licensees  file  the  FCC 
Form  396  at  the  time  they  file  for 
renewal  of  license.  The  new  EEO  rules 
also  ensure  equal  employment 
opportunity  in  broadcast  and  multi- 
channel video  program  distributor 
industries  through  outreach  to  the 
community  in  recruitment  and 
prevention  of  employment 
discrimination.  Among  other  things,  the 
Second  R&O  affords  broadcasters  with 
five  or  more  full-time  employees 
maximum  flexibility  in  designing  EEO 
programs  while  ensuring  broad 
dissemination  of  full-time  employment 
opportimities.  These  broadcasters  must 
file  annually  an  EEO  public  file  report 
detailing  their  outreach  efforts.  In 
addition,  licensees  must  include  a 
narrative  statement  demonstrating  how 
the  station  achieved  an  inclusive 
outreach  in  the  prior  two  years  and 
report  the  status  of  any  employment 
discrimination  complaints. 

OMB  Control  Number:  3060-0120. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Broadcast  Equal  Employment 
Opportunity  Model  Program  Report, 
FCC  Form  396-A. 

Form  Number:  FCC  396-A. 

Respondents:  Busines!>  or  other  for- 
profit  entity:  not-for-profit  institutions. 

Number  of  Respondents:  5,000. 

Estimated  Time  Per  Response:  1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  5,000  hours. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  On  November  7, 
2002,  the  FCC  adopted  a  Second  Report 
and  Order  and  Third  NPRM  (Second 
R&O).  MM  Docket  No.  98-204.  FCC  02- 
303,  68  FR  670  (2003).  which 
established  new  EEO  rules  and  forms  to 
comply  with  the  court's  decision  in  MD/ 
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DC/DE  Broadcasters  Associatmn  \    F(X' 
The  new  ruU-s  reinstate  the  requirement 
that  broadcast  licensees  file  the  FdC 
Form  .)9(>-A  at  the  time  thev  file 
applications  fnr  c  (instruction  permits,  or 
a>s!gnments  or  transfers  ot  lit  ense.  The 
new  EEO  rules  also  ensure  equal 
employment  opportunity  in  broadcast 
aiui  multi-i  hannel  yideo  program 
distributor  industries  through  outreach 
t"  the  community  in  recruitment  and 
pr>-\ eation  of  emplo\ment 
dix  rimination.  While  FC.C  Form  ,^yh-A 
remains  almost  entirely  the  same  as  thf 
form  used  under  the  rules  adopted  in 
JOnn.  the  .Second  RM)  als,i  builds  in 
tle\ibilit\  tor  luensees  to  implement  a 
program  m  compliance  with  the  new- 
rules,  ;  f'  ,  it  allows  for  a  range  of 
(  ommunity  outreach  programs  to  thnsr 
interested  in  broadcast  careers,  and 
broadcasters  with  fiye  or  more  full-time 
employees  may  list  recruitment  sources 
they  plan  to  use. 

OMB  Control  \umber:  306()-0j!  12 

Tvpe  of  Rf'vipw:  E.xtension  of  a 
currently  appro\e(i  (olU'c  tion. 

Titlf  .Section  7  (  JOHO,  Equal 
Employment  Opportunities  (EEO  Rule), 

Fornt  .Vu/nher-  \  .■\. 

Rf'spondfnts:  Business  or  other  tor- 
profit  entities;  not-for-profit  institutums 

Sumber  of  Respondpnts:  10,825, 

Estmvitpd  Time  Per  Response:  42 
hours 

Frequrncv  ot  Response: 
Recordkeeping:  Annual  reporting 
requirement 

Total  Annual  Burden  4.T4.f),'i()  hours. 

Total  Annual  Cost:  None. 

Seeds  and  I  'ses:  On  N'oyember  7. 
2002.  the  FCX;  adopted  a  Seccmd  Report 
and  Order  and  Third  \PRM  (Second 
R&O).  MM  Docket  \o.  98-204.  FC:C  02- 
iO.].  HH  FR  670  (2003).  which 
established  new  EEC)  rules  and  forms  to 
comply  with  the  court's  decision  in  MD, 
DC'DE  Broadcasters  Association  v.  FCC. 
The  new  EE(3  rules  t-nsurf  equal 
employment  opportunity  in  broadcast 
and  multi-channel  yideo  program 
distributor  industries  through  outreach 
to  the  community  in  recruitment  and 
preyention  of  employment 
discriminaticm   Specifically,  the  Second 
R&O  adopts  EEO  recordkeeping  and 
reporting  requirements;  specifies  which 
EEO  materials  must  be  kept  in  the 
public  inspection  file:  and  requires  all 
broadcasters  to  adhere  to  the  EEO  rules' 
general  anti-discrimination  prnyisions. 
Only  station  employment  units  with 
five  or  more  full-time  employees  are 
subject  to  the  EEO  program  provisions. 
Among  other  requirements,  broadcasters 
must  widelv  distribute  job  vacancy 
information  and  provide  full-time  job 
vacancy  information  to  requesting 


organizations   Broadcasters  must  also 
retain  records  to  demonstrate  that  they 
have  recruited  for  all  full-time 
permanent  positions,  i.e  .  fiiU-time 
yac:ancy  filled,  listings  of  rec;ruitment 
sources,  dated  copies  of  advertisements, 
etc.  and  place  such  types  of  records 
annually  in  their  lo(  al  [)ublic  inspection 
file 

OMB  Control  Number:  :U)fi()-0349. 

r\  pt-  "'  Hi  vtt'w    l-;xtension  of  a 
(  urrently  approved  collection. 

Title:  E(]ual  Emfiloynient  Opportunity 
Requirement.s 

Form  \ umber:  N/A. 
Respondents:  Business  or  other  for- 
(irofit  entities:  not-for-profit  institutions 

.\umber  of  Res[>ondents:  2,125. 

Estimated  Time  Per  Response:  42 
hours. 

Frequencv  of  Response 
RecordktH^ping:  Annual  and  five  year 
reporting  requirements. 

Total  Annual  Harden:  89,250  hours. 

Total  Anmuil  C^ost:  None. 

Seeds  unci  l'ses:(.)n  November  7. 
2002,  the  VC.C.  adopted  a  Sec:ond  Report 
and  Order  and  Third  NPRM  (Second 
RcScO).  MM  Docket  No.  98-204.  FCCi  02- 
iO.J.  H8  FR  670  (2003).  which 
established  new  EEO  rules  and  forms  to 
comply  with  the  court's  decision  in  MD/ 
DC/DE  Broadcasters  Association  y.  FCC 
Among  other  things,  the  Second  R&O 
adopts  several  EEO  recordkeeping  and 
reporting  requiremtmts.  it  spec;ifies 
which  EEO  materials  must  be  kept  in 
the  public  inspection  file.  All  multi- 
(  hannel  video  program  distributor 
(MV'PD)  employment  units  with  si.x  or 
more  full-time  employees  are  subject  to 
EEO  progr<im  provisions  and  must 
disseminate  employment  informatiim 
widely.  These  M\'PDs  must  also  retain 
records  to  demonstrate  they  have 
rec  ruited  for  all  full-time  permanent 
positions  and  must  place  a  listing  of  all 
full-time  vacancies  filled  and 
rec:ruitment  sourc  es  used  for  each 
vacancy  for  the  preceding  year  in  their 
EEO  records  file. 

FfilfTrtl  (.DiiiniuMii  alions  ('.oininissioii 

Marlene  H.  Dortch. 

Secretary  . 

|FR  Doc.  03-25302  Filed  10-6-03;  8  45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-03-S3D  (Auction  No.  53); 
DA  03-2354] 

Auction  of  Licenses  in  the 
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ACTION:  Notice. 


SUMMARY:  This  document  announces  the 
procedures  and  minimum  opening  bids 
for  the  upcoming  auc:tion  of  MVDDS 
licenses  and  announces  that  the  auction 
has  been  rescheduled  for  January  14, 
2004.  This  document  is  intended  to 
familiarize  prospective  bidders  with  the 
procedures  and  minimum  opening  bids 
for  this  auction, 

DATES:  Auction  No.  53  is  scheduled  to 
b(?gin  on  [anuary  14,  2004, 
FOR  FURTHER  INFORMATION  CONTACT: 
.Auctions  and  Industry  Analysis 
Division:  Legal  questions:  Brian  Carter 
at  (202)  418-0660,  or  General  auction 
questions:  Rov  Knowles  or  Barbara 
Sibert  at  (717)  338-2888.  Media  Contact: 
Press  inquiries:  Chelsea  Fallon  at  (202) 
418-0660.  Public  Safety  and  Private 
Wireless  Division:  Legal  questions: 
lennifc^r  Burton  at  (202)  418-0680,  or 
Technical  questions:  Michael  Pollak  at 
(202)  418-0680  or  Steve  Buenzow  at 
(717) 338-2646. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summarv'  of  the  Auclion  So.  53 
Procedures  Public  Sotice  released  on 
.■\ugust  28,  2003.  The  complete  text  of 
the  Auction  So.  53  Procedures  Public 
Sotice.  including  attachments,  as  well 
as  related  Commission  documents,  are 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC.  Reference  Information 
Center.  Portals  II,  445  12th  Street,  SVV., 
Room  CY-A257,  Washington,  DC, 
20554.  The  Auction  So.  53  Procedures 
Public  Sotice  and  related  Commission 
documents  may  also  be  purchased  from 
the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 
II,  445  12th  Street.  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com.  When 
ordering  documents  from  Qualex,  please 
provide  the  appropriate  FCC  document 
number  (for  example,  FCC  02-116  for 
the  Second  Report  and  Order).  The 
Auction  So.  53  Procedures  Public 
Sotice  and  related  documents  are  also 


Federal  Register/ Vol.  68,  No,  194 /Tuesday.  October  7,  2003 /Notices 


Federal  Register / Vol.  68.  No.  194 /Tuesday,  October  7,  2003 /Notices 


57897 


available  on  the  Internet  at  the 
Commission's  Web  site:  http:// 
mreless.fcc.gov/auctions/53/. 

I.  General  Information 

A.  Introduction 

1.  The  Auction  No.  53  Procedures 
Public  Notice,  announces  that  the 
auction  of  licenses  in  the  Multichannel 
Video  Distribution  and  Data  Service 
("MVDDS")  (Auction  No.  53)  has  been 
rescheduled  for  January  14,  2004.  In 
addition,  the  Wireless 
Telecommunications  Bureau  ("Bureau") 
announces  the  procedures  and 
minimum  opening  bids  for  this  auction. 
On  January  30,  2003,  in  accordance  with 
the  Balanced  Budget  Act  of  1997,  the 
Bureau  released  a  public  notice  seeking 
comment  on  reserve  prices  and/or 
minimum  opening  bids  and  the 
procedures  to  be  used  in  Auction  No. 
53.  The  Bureau  received  one  comment 
and  one  reply  comment  in  response  to 
the  Auction  No.  53  Comment  Public 
Notice.  68  FR  6167  (February  6,  2003). 

i.  Background 

2.  On  April  15,  2003,  the  Commission 
released  the  Second  Further  Notice  of 
Proposed  Rule  Making,  68  FR  19486 
(April  21.  2003),  which  sought  further 
comment  on  the  appropriate  service 
area  definition  for  MVDDS  and  on 
whether  the  build  out  requirement  for 
this  service  should  be  modified.  On  July 
7.  2003,  the  Commission  released  the 
Third  Report  and  Order.  18  FCC  Red 
13468  (2003),  in  which  it  decided  to 
license  MVDDS  on  the  basis  of    . 
Designated  Market  Areas  ("DMAs") 


rather  than  Component  Economic  Areas 
("CEAs")  and  adopted  a  five-year  build 
out  requirement. 

3.  MVDDS  licensees  may  provide  any 
digital  fixed  one-way  non-broadcast 
service  including  direct-to-home/office 
wireless  service.  Mobile  and 
aeronautical  services  are  not  authorized. 
Two-way  services  may  be  provided  by 
using  other  spectrum  or  media  for  the 
return  or  upstream  path.  MVDDS 
providers  will  share  the  12.2-12.7  GHz 
band  on  a  co-primary  basis  with  non- 
geostationary  satellite  orbit  ("NGSO") 
fixed-satellite  services  ("FSS")  and  on  a 
non-harmful  interference  basis  with 
incumbent  Direct  Broadcast  Satellite 
("DBS")  providers.  The  technical 
criteria  for  sharing  established  in  the 
MVDDS  Second  Report  and  Order,  67 
FR  43031  (June  26,  2002),  ET  Docket  No. 
98-206.  released  May  23.  2002,  are 
designed  to  protect  NGSO  FSS  and  DBS 
operations  from  harmful  interference. 

ii.  Licenses  To  Be  Auctioned 

4.  Auction  No.  53  will  offer  214 
licenses  based  on  DMAs  and  FCC- 
defined  DMA-like  service  areas 
encompassing  the  United  States.  Guam 
and  the  Northern  Manana  Islands, 
Puerto  Rico  and  the  United  States  Virgin 
Islands,  and  American  Samoa.  The  214 
service  areas  are  based  on  the  210  DMAs 
delineated  by  Nielsen  in  its  publication 
entitled  "U.S.  Television  Household 
Estimates"  dated  September  2002 
(which  lists  estimates  of  television 
households  "as  of  January  2003"  and 
can  be  found  at  Nielsen's  Web  site  at 
http://www.nielsenmedia.com)  plus  the 


following  four  FCC-defined  service  area 
additions:  Alaska — Balance  of  State  (all 
geographic  areas  of  Alaska  not  included 
in  Nielsen's  three  DMAs  for  the  state: 
Anchorage,  Fairbanks,  and  Juneau), 
Guam  and  the  Northern  Mariana 
Islands,  Puerto  Rico  and  the  United 
States  Virgin  Islands,  and  American 
Samoa.  Potential  applicants  should  note 
that  the  boundaries  of  the  DMA-based 
service  areas  of  the  214  licenses  offered 
in  Auction  No.  53  will  not  change,  even 
if  Nielsen  alters  the  boundaries  of  its 
DMAs  in  the  future,  as  it  has  in  the  past. 
Each  license  will  authorize  the  use  of 
one  block  of  unpaired  spectrum  in  the 
12.2-12.7  GHz  band. 

5.  Applicants  should  note  that 
Nielsen  owns  the  copyright  to  the  DMA 
listing.  The  Commission's  assignment  of 
MVDDS  licenses  will  not  confer  on 
applicants  or  licensees  the  right  to  use 
Nielsen's  DMA  mark,  regions,  or  data, 
and  such  right  must  be  obtained  from 
Nielsen.  In  addition,  the  Commission 
does  not  have  the  right  to  republish 
DMA  regions  or  data.  Therefore,  the 
Commission  will  not  provide  the 
populations,  counties,  or  a  map  of 
DMAs  to  applicants  for  Auction  No.  53 
either  before  or  during  the  auction. 
Applicants  wishing  to  obtain  such  DMA 
data  and  maps  will  need  to  acquire 
them  from  Nielsen. 

6.  A  complete  list  of  the  licenses 
available  in  Auction  No.  53  is  included 
in  Attachment  A  of  the  Auction  No.  53 
Procedures  Public  Notice.  The 
characteristics  of  these  licenses  are 
shown  in  the  following  table: 


Frequencies 

Bandwidth 

Geographic  Area  Type 

No.  of  b- 
censes 

12.2-12.7  GHz 

500  MHz  ... 

DMA 

214 

I 

B.  Rules  and  Disclaimers 
i.  Relevant  Authority 

7.  Prospective  bidders  must 
familiarize  themselves  thoroughly  with 
the  Commission's  rules  relating  to 
MVDDS  contained  in  title  47,  part  101, 
of  the  Code  of  Federal  Regulations,  and 
those  relating  to  application  and  auction 
procedures,  contained  in  title  47,  part  1, 
of  the  Code  of  Federal  Regulations. 
Prospective  bidders  must  also  be 
thoroughly  familiar  with  the 
procedures,  terms  and  conditions 
(collectively,  "terms")  contained  in  the 
Auction  No.  53  Procedures  Public 
Notice;  the  Auction  No.  53  Comment 
Public  Notice:  and  the  Part  1  Fifth 
Report  and  Order.  65  FR  52323  (August 
29,  2000),  as  well  as  prior  and 
subsequent  Commission  proceedings 


regarding  competitive  bidding 
procedures. 

8.  The  terms  contained  in  the 
Commission's  rules,  relevant  orders, 
and  public  notices  are  not  negotiable. 
The  Conunission  may  amend  or 
supplement  the  information  contained 
in  our  public  notices  at  any  time,  and 
will  issue  public  notices  to  convey  any 
new  or  supplemental  information  to 
applicants.  It  is  the  responsibility  of  all 
applicants  to  remain  current  with  all 
Commission  rules  and  with  all  public 
notices  pertaining  to  this  auction. 

ii.  Prohibition  of  Collusion 

9.  To  ensure  the  competitiveness  of 
the  auction  process,  §  1.2105(c)  of  the 
Commission's  rules  prohibits  applicants 
for  any  of  the  same  geographic  license 
areas  from  communicating  with  each 


other  during  the  auction  about  bids, 
bidding  strategies,  or  settlements  unless 
such  applicants  have  identified  each 
other  on  their  FCC  Form  175 
applications  as  parties  with  whom  they 
have  entered  into  agreements  under 
§1.2105(a)(2)(viii).  Thus,  applicants  for 
any  of  the  same  geographic  license  areas 
must  affirmatively  avoid  all  discussions 
with  each  other  that  affect,  or  in  their 
reasonable  assessment  have  the 
potential  to  affect,  bidding  or  bidding 
strateg)'.  This  prohibition  begins  at  the 
short-form  application  filing  deadline 
and  ends  at  the  down  payment  deadline 
after  the  auction.  For  purposes  of  this 
prohibition,  §  1.2105(c)(7)(i)  defines 
applicant  as  including  all  controlling 
interests  in  the  entity  submitting  a 
short-form  application  to  participate  in 
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the  auction,  as  well  as  all  holders  of 
partnership  and  other  ownership 
interests  ami  anv  stock  interest 
amounting  to  10  percent  or  more  of  the 
entity,  or  outstanding  stock,  or 
outstanding  voting  stock  of  the  entity 
submitting  a  short-form  application,  and 
all  officers  and  directors  of  that  entity. 

U),  Applicants  for  licenses  in  anv  nf 
the  same  geographic  license  areas  are 
encouraged  not  to  use  the  same 
individual  as  dn  authorized  bidder.  A 
violation  of  the  anti-coiiusion  rule  could 
occur  if  an  individual  acts  as  the 
authorized  bidder  for  two  or  more 
competing  applicants,  and  conveys 
information  concerning  the  substance  of 
bids  or  bidding  strategies  between  the 
applicants  he  or  she  is  authorized  to 
represent  in  the  auction.  A  violation 
could  similarly  occur  if  th*'  authorized 
bidders  are  different  individuals 
emploved  bv  the  same  organization 
(e,tj .  law  firm  or  consulting  firm)  In 
such  a  case,  at  a  minimum,  applicants 
should  certify  on  their  applications  that 
precautionary  steps  have  been  taken  U> 
prevent  communication  between 
authorized  bidders  and  that  applicants 
and  their  bidding  agents  will  comply 
with  the  anti-collusion  rule  However, 
the  Bureau  cautions  that  merelv  filing  a 
certifying  statement  as  part  of  an 
application  will  not  outweigh  specific 
evidence  that  collusive  behavior  has 
occurred,  nor  will  it  preclude  the 
initiation  of  an  investigation  when 
warranted. 

11.  The  Commission's  anti-collusion 
rules  allow  applicants  to  form  certain 
agreements  during  the  auction,  provided 
the  applu:ants  have  not  applied  for 
licenses  covering  the  same  geographic 
areas.  In  Auction  No.  .53,  for  example, 
the  rule  will  applv  to  anv  applicants 
that  applv  for  the  same  DMA-based 
service  area.  In  addition,  applicants  that 
applv  til  bid  for  all  markets  will  be 
precluded  from  i ommunicating  with  all 
other  applicants  until  after  the  down 
pavment  deadline.  However,  all 
applicants  may  enter  into  bidding 
agreements  before  filing  their  FCC  Form 
175,  as  long  as  they  disclose  the 
exi.stence  of  the  agreement(s)  in  their 
Form  175  If  parties  agree  in  principle 
on  all  material  terms  prior  to  the  short- 
form  filing  deadline,  those  parties  must 
be  identified  on  the  short-form 
application  pursuant  to  ^  1.2105(c), 
even  if  the  agreement  has  not  been 
reduced  to  writing.  If  the  parties  have 
not  agreed  in  principle  by  the  filing 
deadline,  an  applicant  would  not 
include  the  names  of  those  parties  on  its 
application,  and  may  not  continue 
negotiations  with  other  applicants  for 
licenses  covering  any  of  the  same 
geographic  areas.  By  signing  their  FCC 


Form  175  short-form  applications, 
applicants  are  certifying  their 
compliance  with  *>  1.2105(c). 

12.  In  addition,  «)  1.B5  of  the 
Commission's  rules  requires  an 
applicant  to  maintain  the  ae;curacv  and 
completeness  of  informatiim  furnished 
in  its  pending  application  and  to  notify 
the  Commission  within  AD  days  of  any 
substantial  change  that  may  be  of 
decisional  significance  to  that 
application.  Thus.  Sii^i  l.fi5  and  1.2105 
require  an  auction  applicant  to  notify 
the  Commission  of  any  violation  of  the 
anti-collusion  rules  upon  learning  of 
such  violation   Bidders  therefore  are 
required  to  make  such  notification  to 
the  Commission  immediately  upon 
discovery. 

13.  A  summary  listing  of  documents 
issued  bv  the  Commission  and  the 
Bureau  addressing  the  application  of  the 
anti-collusion  rules  may  be  found  in 
.-Xttachment  G  of  the  Auction  No  53 
/'roref/ures  Public  Sotice. 

Ill   Interference  Protection 

14.  Among  other  licensing  and 
technical  rules,  MVDDS  licensees  must 
comply  with  the  interference  protection 
and  coordination  requirements  set  forth 
in  ^«i  101.105,  101.1421.  and  101.1440 
of  the  Commission's  niles.  Generally. 
«?«?  101.105.  101.1421.  and  101.1440 
establish  standards  for  protection  of  co- 
primarv  NG.SO  FS.S  earth  stations, 
incumbent  and  adjacent  area  licensees 
and  co-primary  DBS  earth  stations. 
MVDDS  shall  be  licensed  on  a  non- 
harmful  interference  co-primary  basis  to 
existing  DBS  operations  and  on  a  co- 
primarv  basis  with  NGSO  FSS  stations 
in  this  band.  MVDDS  licen.sees  must 
also  protect  and/or  develop  sharing 
agreements  with  neighboring  licensees. 

a.  Incumbt'iit  Lit  ensees 

15.  Terrestrial  private  operational 
fixed  point-to-point  stations  in  the  12.2- 
12.7  GHz  band  which  were  licensed 
prior  to  MVDDS  are  incumbent  point-to- 
point  staticms.  However,  only  those 
stations  licensed  as  public  safety  must 
be  protected  from  harmful  interference 
caused  by  later  MVDDS  entrants  in  the 
12.2-12.7  GHz  band.  MVDDS  operators 
have  the  responsibility  of  resolving  any 
harmful  interference  problems  that  their 
operations  mav  cause  to  these  public 
safety  incumbent  point-to-point 
operations  in  the  12.2-12.7  GHz  band. 
To  aid  potential  bidders,  a  list  of  public 
safety  incumbents  in  this  band  can  be 
found  at  Appendix  I  to  the  MVDDS 
Second  Report  and  Order. 


b.  Canadian  and  Mexican  Border 
Regions 

16.  MVDDS  systems  in  the  United 
States  within  56  km  (35  miles)  of  the 
Canadian  and  Mexican  border  will  be 
granted  conditional  licenses,  until  final 
international  agreements  are  approved. 
MVDDS  systems  may  not  cause  harmful 
interference  to  stations  in  Canada  or 
Mexico.  No  stations  are  allowed  within 
5  miles  of  the  borders. 

c.  Quiet  Zone 

17.  MVDDS  stations  must  protect  the 
radio  quiet  zones.  Stations  are  cautioned 
that  they  must  receive  the  appropriate 
approvals  directly  from  the  relevant 
quiet  zone  entity  prior  to  operating. 

iv.  Due  Diligence 

18.  Potential  applicants  are  solely 
responsible  for  identifying  associated 
risks  and  for  investigating  and 
evaluating  the  degree  to  which  such 
matters  may  affect  their  ability  to  bid 
on,  otherwise  acquire,  or  make  use  of 
licenses  available  in  Auction  No.  53. 

19.  Potential  applicants  also  should 
be  aware  that  certain  applications 
(including  those  for  modification), 
petitions  for  rulemaking,  requests  for 
special  temporary  authority  ("STA"). 
waiver  requests,  petitions  to  deny, 
petitions  for  reconsideration,  and 
applications  for  review  may  be  pending 
before  the  Commission  and  relate  to 
particular  applicants  or  incumbent 
licensees.  In  addition,  certain  judicial 
proceedings  that  may  relate  to  particular 
applicants  or  incumbent  licensees,  or 
the  licenses  available  in  Auction  No.  53. 
may  be  commenced,  or  may  be  pending, 
or  may  be  subject  to  further  review.  We 
note  that  resolution  of  these  matters 
could  have  an  impact  on  the  availability 
of  spectrum  in  Auction  No.  53.  In 
addition,  although  the  Commission  will 
continue  to  act  on  pending  applications, 
requests  and  petitions,  some  of  these 
matters  may  not  be  resolved  by  the  time 
of  the  auction. 

20.  In  addition,  potential  applicants 
may  research  the  licensing  database  for 
the  Wireless  Telecommunications 
Bureau  on  the  Internet  in  order  to 
determine  which  frequencies  are 
already  licensed  to  incumbent  licensees. 
The  Commission  makes  no 
representations  or  guarantees  regarding 
the  accuracy  or  completeness  of 
information  in  its  databases  or  any  third 
party  databases,  including,  for  example, 
court  docketing  systems.  Furthermore, 
the  Commission  makes  no 
representations  or  guarantees  regarding 
the  accuracy  or  completeness  of 
information  that  has  been  provided  by 
incumbent  licensees  and  incorporated 
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into  the  database.  Potential  applicants 
are  strongly  encouraged  to  physically 
inspect  any  sites  located  in,  or  near,  the 
service  area  for  which  they  plan  to  bid. 

21.  Licensing  records  for  terrestrial 
private  operational  fixed  point-to-point 
public  safety  are  contained  in  the 
Bureau's  Universal  Licensing  System 
("ULS")  and  may  be  researched  on  the 
Internet  at  http://wireless.fcc.gov/uls. 
Potential  applicants  may  query  the 
database  online  and  download  a  copy  of 
their  search  results  if  desired.  Detailed 
instructions  on  using  License  Search 
(including  frequency  searches  and  the 
GeoSearch  capability)  and  downloading 
query  results  are  available  online  by 
selecting  the  "?"  button  at  the  upper 
right-hand  corner  of  the  License  Search 
screen. 

22.  Potential  applicants  should  direct 
questions  regarding  the  search 
capabilities  to  the  FCC  Technical 
Support  hotline  at  (202)  414-1250 
(voice)  or  (202)  414-1255  (TTY).  or  via 
e-mail  at  ulscomm@fcc.gov.  The  hotline 
is  available  to  assist  with  questions 
Monday  through  Friday,  from  8  a.m.  to 
6  p.m.  ET.  In  order  to  provide  better 
service  to  the  public,  all  calls  to  the 
hotline  are  recorded. 

V.  Bidder  Alerts 

23.  The  FCC  makes  no  representations 
or  warranties  about  the  use  of  this 
spectrum  for  particular  services. 
Applicants  should  be  aware  that  an  FCC 
auction  represents  an  opportunity  to 
become  an  FCC  licensee  in  this  service, 
subject  to  certain  conditions  and 
regulations.  An  FCC  auction  does  not 
constitute  an  endorsement  by  the  FCC  of 
any  particular  services,  technologies  or 
products,  nor  does  an  FCC  license 
constitute  a  guarantee  of  business 
success.  Applicants  and  interested 
parties  should  perform  their  own  due 
diligence  before  proceeding,  as  they 
would  with  any  new  business  ventiu-e. 

24.  As  is  the  case  with  many  business 
investment  opportimities,  some 
unscrupulous  entrepreneius  may 
attempt  to  use  Auction  No.  53  to 
deceive  and  defraud  unsuspecting 
investors. 

25.  Information  about  deceptive 
telemarketing  investment  schemes  is 
available  from  the  FTC  at  (202)  326- 
2222  and  from  the  SEC  at  (202)  942- 
7040.  Complaints  about  specific 
deceptive  telemarketing  investment 
schemes  should  be  directed  to  the  FTC, 
the  SEC,  or  the  National  Fraud 
Information  Center  at  (800)  876-7060. 
Consumers  who  have  concerns  about 
specific  proposals  regarding  Auction 
No.  53  may  also  call  the  FCC  Consumer 
Center  at  (888)  CALI^FCC  ((888)  225- 
5322). 


vi.  National  Envfronmental  Policy  Act 
Requirements 

26.  Licensees  must  comply  with  the 
Commission's  rules  regarding  the 
National  Environmental  Policy  Act 
("NEPA").  The  construction  of  a 
wireless  antenna  facility  is  a  federal 
action  and  the  licensee  must  comply 
with  the  Commission's  NEPA  rules  for 
each  such  facility. 

C.  Auction  Specifics 

i.  Auction  Date 

27.  The  auction  will  begin  on 
Wednesday,  January  14,  2004.  The 
initial  schedule  for  bidding  will  be 
announced  by  public  notice  at  least  one 
week  before  the  start  of  the  auction. 
Unless  otherwise  announced,  bidding 
on  all  licenses  will  be  conducted  on 
each  business  day  until  bidding  has 
stopped  on  all  licenses. 

ii.  Auction  Title 

28.  Auction  No.  53 — Multichannel 
Video  Distribution  and  Data  Service 

iii.  Bidding  Methodology 

29.  The  bidding  methodology  for 
Auction  No.  53  will  be  simultaneous 
multiple  round  bidding.  The 
Commission  will  conduct  this  auction 
over  the  Internet,  and  telephonic 
bidding  will  be  available  as  well.  As  a 
contingency  plan,  bidders  may  also  dial 
in  to  the  FCC  Wide  Area  Network. 
Qualified  bidders  are  permitted  to  bid 
telephonically  or  electronically. 

iv.  Pre-Auction  Dates  and  Deadlines 

30.  The  following  is  a  list  of  important 
dates  related  to  Auction  No.  53: 

October  29.  2003. 
October  29.  2003: 
12  p.m.  ET 


Auction  Seminar  

Short-Form  Application  (FCX; 

FORM  175)  Filing  Window 

Opens. 
Short-Form  Application  (FCC 

FORM  175)  Filing  Window 

Deadline. 
Upfront  PairTnents  (via  wire 

transfer). 

Mock  Auction  

Auction  Begins  


November  12, 
2003;  6  p.m. 
ET. 

December  8,  2003: 
6  p.m  ET 

Januar>'  9.  2004. 

(anuarv  14,  2004. 


v.  Requirements  For  Participation 

31.  Those  wishing  to  participate  in 
the  auction  must: 

•  Submit  a  short-form  application 
(FCC  Form  175)  electronically  by  6:00 
p.m.  ET,  November  12.  2003. 

•  Submit  a  sufficient  upfront 
payment  and  an  FCC  Remittance  Advice 
Form  (FCC  Form  159)  by  6:00  p.m.  ET. 
December  8,  2003. 

•  Comply  with  all  provisions 
outlined  in  the  Auction  No.  53 
Procedures  Public  Notice. 


vi.  General  Contact  Information 

32.  The  following  is  a  list  of  general 
contact  information  related  to  Auction 
No.  53: 

General  Auction  Information:  General 
Auction  Questions.  Seminar 
Registration — FCC  Auctions  Hotline, 
(888)  225-5322,  Press  Option  #2  or 
direct  (717)  338-2888,  Hours  of  ser\ice: 
8  a.m.-5:30  p.m.  ET.  Monday  through 
Friday- 
Auction  Legal  Information:  Auction 
Rules,  Policies.  Regulations — Auctions 
and  Industry'  Analysis  Division.  Legal 
Branch (202)  418-0660. 

Licensing  Information:  Rules. 
Policies,  Regulations,  Licensing  Issues, 
Due  Diligence,  Incumbency  Issues — 
Public  Safety  and  Private  Wireless 
Division  (202)  418-0680. 

Technical  Support:  Electronic  Filing. 
FCC  Automated  Auction  System — FCC 
Auctions  Technical  Support  Hotline 
(202)  414-1250  (Voice).  (202)  414-1255 
(TTY).  Hours  of  service:  8  a.m.-6  p.m. 
ET,  Monday  through  Friday. 

Payment  Information:  Wire  Transfers. 
Refunds — FCC  Auctions  Accounting 
Branch  (202)  418-0578,  (202)  418-2843 
(Fax). 

Telephonic  Bidding:  Will  be 
furnished  onlv  to  qualified  bidders. 

FCC  Forms:"  (800)  418-3676  (outside 
Washington.  DC),  (202)  418-3676  (in  the 
Washington  Area),  /i ftp .//ivut*-. fcc.gov/ 
formpage.html 

FCC  Internet  Sites: 
h  ttp  .//www.fcc.gox 
http://wireless.fcc.gov/auctions 
http://wireless.fcc.gov/uls 

n.  Short-Form  (FCC  Form  175) 
Application  Requirements 

33.  Guidelines  for  completion  of  the 
short-form  (FCC  Form  175)  are  set  forth 
in  Attachment  D  of  the  Auction  No.  53    , 
Procedures  Public  Notice. 

A.  License  Selection 

34.  In  Auction  No.  53,  FCC  Form  175 
will  include  a  mechanism  that  allows  an 
applicant  to  create  customized  lists  of 
licenses.  The  applicant  will  select  the 
filter  criteria  and  the  system  will 
produce  a  list  of  licenses  satisfying  the 
specified  criteria.  The  applicant  may 
apply  for  all  the  licenses  in  the  list  (by 
using  the  "Save  all  filtered  licenses" 
option)  or  select  and  save  individual 
licenses  separately  from  the  list. 

B.  Ownership  Disclosure  Requirements 
(FCC  Form  1 75  Exhibit  A) 

35.  All  applicants  must  comply  with 
the  uniform  part  1  ownership  disclosure 
standards  and  in  completing  FCC  Form 
175  provide  information  required  bv 
§§1.2105  and  1.2112  of  the 
Commission's  rules. 
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C  Consortia  and  Joint  Bidding 
Arrangements  (FCC  Form  1 75  Exhib.t  Bl 

36.  Applicants  will  be  required  to 
identify  on  their  short-form  applications 
any  parties  with  whom  they  have 
entered  into  any  consortium 
arrangements,  joint  ventures, 
partnerships  or  other  agreements  or 
understandings  which  relate  in  any  way 
to  the  licenses  being  auctioned, 
including  any  agreements  relating  to 
post-auction  market  structure. 
Applicants  will  also  be  required  to 
certifv-  on  their  short-form  applications 
that  they  have  not  entered  into  any 
explicit  or  implicit  agreements, 
arrangements  or  understandings  of  any 
kind  with  any  parties,  other  than  those 
identified,  regarding  the  amount  of  their 
bids,  bidding  strategies,  or  the  particular 
licenses  on  which  they  will  or  will  not 
bid. 

37.  A  party  holding  a  non-controlling, 
attributable  interest  in  one  applicant 
will  be  permitted  to  acquire  an 
ownership  interest  in,  form  a 
consortium  with,  or  enter  into  a  joint 
bidding  arrangement  with  other 
applicants  for  licenses  in  the  same 
geographic  license  area  provided  that  (i) 
the  attributable  interest  holder  certifies 
that  it  has  not  and  will  not 
communicate  with  any  party  concerning 
the  bids  or  bidding  strategies  of  more 
than  one  of  the  applicants  in  which  it 
holds  an  attributable  interest,  or  with 
which  it  has  formed  a  consortium  or 
entered  into  a  joint  bidding 
arrangement:  and  (ii)  the  arrangements 
do  not  result  in  a  change  in  control  of 
any  of  the  applicants.  While  the  anti- 
collusion  rules  do  not  prohibit  non- 
auction  related  business  negotiations 
among  auction  applicants,  applicants 
are  reminded  that  certain  discussions  or 
exchanges  could  touch  upon 
impermissible  subject  matters  because 
thev  mav  convey  pricing  information 
and  bidding  strategies. 

D.  Eligibility 

i.  Bidding  Credit  Eligibility  (FCC  Form 
175  Exhibit  C) 

38.  A  bidding  credit  represents  the 
amount  bv  which  a  bidders  winning 
bids  are  discounted.  The  size  of  the 
bidding  credit  depends  un  the  average 
of  the  aggregated  annual  gross  revenues 
for  each  of  the  preceding  three  years  of 
the  bidder,  its  affiliates,  its  controlling 
interests,  and  the  affiliates  of  its 
controlling  interests, 

39.  In  the  Second  Report  and  Order. 
the  Commission  determined  that  three 
levels  of  bidding  credits  are  appropriate 
for  M\T)DS.  Therefore,  bidding  credits 
will  be  available  to  entrepreneurs,  small 
businesses,  and  very  small  businesses. 


and  consortia  thereof,  as  follows  for 
Auction  No.  53: 

•  A  bidder  with  attributed  average 
annual  gross  revenues  of  not  more  than 
$40  million  for  the  preceding  three 
years  ("entrepreneur")  will  receive  a  15 
percent  discount  on  its  winning  bids: 

•  A  bidder  with  attributed  average 
annual  gross  revenues  of  not  more  than 
$15  million  for  the  preceding  three 
years  ("small  business")  will  receive  a 
25  percent  discount  on  its  winning  bids; 

•  A  bidder  with  attributed  average 
annual  gross  revenues  of  not  more  than 
$3  million  for  the  preceding  three  years 
("very  small  business")  will  receive  a  35 
percent  discount  on  its  winning  bids. 

Bidding  credits  are  not  cumulative:  a 
qualifying  applicant  receives  the  15 
percent.  25  percent,  or  35  percent 
bidding  credit  on  its  winning  bid,  but 
only  one  credit  per  license. 

40.  Bidders  should  note  that  unjust 
enrichment  provisions  apply  to  a 
winning  bidder  that  utilizes  a  bidding 
credit  and  subsequently  seeks  to  assign 
or  transfer  control  of  its  license  or 
construction  permit  to  an  entity  not 
qualifying  for  the  same  level  of  bidding 
credit. 

ii  Tribal  Land  Bidding  Credit 

41.  To  encourage  the  growth  of 
wireless  services  in  federally  recognized 
tribal  lands  the  Commission  has 
implemented  a  tribal  land  bidding 
credit.  See  section  V.F.  of  the  Auction 
No.  53  Procedures  Public  Notice. 

42.  Attribution  for  entrepreneur,  small 
business,  and  very  small  business 
eligibilitv  In  determining  which  entities 
qualify  as  entrepreneurs,  small 
businesses,  or  very  small  business,  the 
Commission  will  consider  the  gross 
revenues  of  the  applicant,  its  affiliates, 
its  controlling  interests,  and  the 
affiliates  of  its  controlling  interests.  The 
Commission  does  not  impose  specific 
equitv  requirements  on  controlling 
interest  holders.  Once  the  principals  or 
entities  with  a  controlling  interest  are 
determined,  onlv  the  revenues  of  those 
principals  or  entities,  the  affiliates  of 
those  principals  or  entities,  the 
applicant  and  its  affiliates,  will  be 
counted  in  dets^rmining  small  business 
eligibility. 

43.  Each  member  of  a  consortium  of 
entrepreneurs,  small  businesses  or  very 
small  businesses  must  disclose  its  gross 
revenues  along  with  those  of  its 
affiliates,  its  controlling  interests,  and 
the  affiliates  of  its  controlling  interests. 

iii.  Eligibility  Restrictions  for  Cable 
Operators 

44.  Applicants  should  note  that 
tjlOl  1412  of  the  <:ommission's  rules 
provide  certain  eligibility  restrictions 


for  cable  operators.  Specifically,  no 
cable  operator,  nor  any  entity  owning  an 
attributable  interest  in  a  cable  operator, 
shall  have  an  attributable  interest  in  an 
MVDDS  license  if  such  cable  operator's 
service  area  significantly  overlaps  the 
MVDDS  license  area. 

iv.  Supporting  Documentation 

45.  Applicants  should  note  that  they 
will  be  required  to  file  supporting 
documentation  to  their  FCC  Form  175 
short-form  applications  to  establish  that 
they  satisfy  the  eligibility  requirements 
to  qualify  as  entrepreneurs,  small 
businesses,  or  very  small  businesses  (or 
consortia  of  entrepreneurs,  small 
businesses,  or  very  small  businesses)  for 
this  auction.  Applicants  should  also 
note  that  they  must  fulfill  the 
certification  requirements  of 

§  101.1412(g)(2)  of  the  Commission's 
rules  relating  to  complying  with  the 
eligibility  restrictions  for  cable 
operators. 

46.  Applicants  should  further  note 
that  submission  of  an  FCC  Form  175 
application  constitutes  a  representation 
by  the  certifying  official  that  he  or  she 
is  an  authorized  representative  of  the 
applicant,  has  read  the  form's 
instructions  and  certifications,  and  that 
the  contents  of  the  application  and  its 
attachments  are  true  and  correct. 
Submission  of  a  false  certification  to  the 
Commission  may  result  in  penalties, 
including  monetary  forfeitures,  license 
forfeitures,  ineligibility  to  participate  in 
future  auctions,  and/or  criminal 
prosecution. 

47.  Entrepreneur,  small  business,  or 
very'  small  business  eligibility  (Exhibit 
Cj.  Entities  applying  to  bid  as 
entrepreneurs,  small  businesses,  or  very 
small  businesses  (or  consortia  of 
entrepreneurs,  small  businesses,  or  very 
small  businesses)  will  be  required  to 
disclose  on  Exhibit  C  to  their  FCC  Form 
175  short-form  applications,  separately 
and  in  the  aggregate,  the  gross  revenues 
for  the  preceding  three  years  of  each  of 
the  following:  (i)  The  applicant,  (ii)  its 
affiliates,  (iii)  its  controlling  interests, 
and  (iv)  the  affiliates  of  its  controlling 
interests.  Certification  that  the  average 
annual  gross  revenues  for  the  preceding 
three  years  do  not  exceed  the  applicable 
limit  is  not  sufficient.  A  statement  of  the 
total  gross  revenues  for  the  preceding 
three  years  is  also  insufficient.  The 
applicant  must  provide  separately  for 
itself  its  affiliates,  its  controlling 
interests,  and  the  affiliates  of  its 
controlling  interests,  a  schedule  of  gross 
revenues  for  each  of  the  preceding  three 
years,  as  well  as  a  statement  of  total 
average  gross  revenues  for  the  three-year 
period.  If  the  applicant  is  applying  as  a 
consortium  of  entrepreneurs,  small 
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businesses,  or  very  small  businesses, 
this  information  must  be  provided  for 
each  consortium  member. 

E.  Provisions  Regarding  Defaulters  and 
Former  Defaulters  (FCC  Form  1 75 
Exhibit  D) 

48.  Each  applicant  must  certify  on  its 
FCC  Form  1 75  application  under 
penalty  of  perjury  that  the  applicant,  its 
controlling  interests,  its  affiliates,  and 
the  affiliates  of  its  controlling  interests, 
as  defined  by  §  1.2110,  are  not  in  default 
on  any  payment  for  Commission 
licenses  (including  down  payments)  and 
not  delinquent  on  any  non-tax  debt 
owed  to  any  Federal  agency.  In 
addition,  each  applicant  must  attach  to 
its  FCC  Form  1 75  application  a 
statement  made  under  penalty  of 
perjury  indicating  whether  or  not  the 
applicant,  its  affiliates,  its  controlling 
interests,  or  the  affiliates  of  its 
controlling  interests,  as  defined  by 

§  1.2110,  have  ever  been  in  default  on 
any  Commission  licenses  or  have  ever 
been  delinquent  on  any  non-tax  debt 
owed  to  any  Federal  agency.  Applicants 
must  include  this  statement  as  Exhibit 
Dofthe  FCC  Form  175. 

49.  "Former  defaulters" — i.e., 
applicants,  including  their  attributable 
interest  holders,  that  in  the  past  have 
defaulted  on  any  Commission  licenses 
or  been  delinquent  on  any  non-tax  debt 
owed  to  any  Federal  agency,  but  that 
have  since  remedied  all  such  defaults 
and  cured  all  of  their  outstanding  non- 
tax delinquencies — are  eligible  to  bid  in 
Auction  No.  53,  provided  that  they  are 
otherwise  qualified.  However,  as 
discussed  infra  in  section  lU.D.iii, 
former  defaulters  are  required  to  pay 
upfront  payments  that  are  fifty  percent 
more  than  the  normal  upfront  payment 
amounts. 

F.  Installment  Payments 

50.  Installment  payment  plans  will 
not  be  available  in  Auction  No.  53. 

G.  Other  Information  (FCC  Form  175 
Exhibits  E  and  F) 

51.  Applicants  owned  by  minorities 
or  women,  as  defined  in  47  CFR 
1.2110(c)(2),  may  attach  ^  exhibit 
(Exhibit  E)  regarding  this  status.  This 
applicant  status  information  is  collected 
for  statistical  purposes  only  and  assists 
the  Commission  in  monitoring  the 
participation  of  "designated  entities"  in 
its  auctions.  Applicants  wishing  to 
submit  additional  information  may  do 
so  on  Exhibit  F  (Miscellaneous 
Information)  to  the  FCC  Form  175. 
Applicants  must  also  certify  as  an 
exhibit  to  their  short-form  application 
that  they,  and  all  parties  to  ihe 
application,  will  come  into  compliance 


with  §  101.1412(a)  regarding  eligibility 
restrictions  for  cable  operators.  This 
certification  should  be  included  as 
Exhibit  F. 

H.  Minor  Modifications  to  Short-Form 
Applications  (FCC  Form  175) 

52.  After  the  short-form  filing 
deadline  (6:00  p.m.  ET  on  November  12, 
2003),  applicants  may  make  only  minor 
changes  to  their  FCC  Form  175 
applications.  Applicants  will  not  be 
permitted  to  make  major  modifications 
to  their  applications  (e.g.,  change  their 
license  selections,  change  the  certifying 
official,  change  control  of  the  applicant, 
or  change  bidding  credits).  See  47  CFR 
1.2105.  Permissible  minor  changes 
include,  for  example,  deletion  and 
addition  of  authorized  bidders  (to  a 
maximum  of  three)  and  revision  of 
exhibits.  Applicants  should  make  these 
modifications  to  their  FCC  Form  1 75 
electronically  and  submit  a  letter, 
briefly  summarizing  the  changes,  by 
electronic  mail  to  the  attention  of 
Margaret  Wiener,  Chief,  Auctions  and 
Industry  Analysis  Division,  at  the 
following  address:  auction53@fcc.gov. 
The  electronic  mail  summarizing  the 
changes  must  include  a  subject  or 
caption  referring  to  Auction  No.  53.  The 
Biu«au  requests  that  parties  format  any 
attachments  to  electronic  mail  as 
Adobe®  Acrobat®  (pdf)  or  Microsoft® 
Word  documents. 

53.  A  separate  copy  of  the  letter 
should  be  faxed  to  fiie  attention  of 
Kathryn  Garland  at  (717)  338-2850. 

/.  Maintaining  Current  Information  in 
Short-Form  Applications  (FCC  Form 
175) 

54.  Section  1.65  of  the  Commission's 
rules  requires  an  applicant  to  maintain 
the  accuracy  and  completeness  of 
information  furnished  in  its  pending 
application  and  to  notify  the 
Commission  within  30  days  of  any 
substantial  change  that  may  be  of 
decisional  significance  to  that 
application.  Amendments  reporting 
substantial  changes  of  possible 
decisional  significance  in  information 
contained  in  FCC  Form  1 75 
applications,  as  defined  by  47  CFR 
1.2105(b)(2),  will  not  be  accepted  and 
may  in  some  instances  result  in  the 
dismissal  of  the  FCC  Form  1 75 
application. 

n.  Pre-Auction  Procedures 

A.  Auction  Seminar 

55.  On  Wednesday.  October  29,  2003, 
the  FCC  will  sponsor  a  free  seminar  for 
Auction  No.  53  at  the  Federal 
Communications  Commission,  located 
at  445  12th  Street,  SW.,  Washington, 


DC.  The  seminar  will  provide  attendees 
with  information  about  pre-auction 
procedures,  auction  conduct,  the  FCC 
Automated  Auctions  System,  auction 
rules,  and  the  MVDDS  service  rules.  A 
registration  form  is  attached  as 
Attachment  D  of  the  Auction  No.  53 
Procedures  Public  Notice. 


B.  Short-Form  Application  (FCC  Form 
175) — Due  November  12,  2003 

56.  In  order  to  be  eligible  to  bid  in  this 
auction,  applicants  must  first  submit  an 
FCC  Form  1 75  application.  This 
application  must  be  submitted 
electronically  and  received  at  the 
Commission  no  later  than  6  p.m.  ET  on 
November  12,  2003.  Late  applications 
will  not  be  accepted. 

57.  There  is  no  application  fee 
required  when  filing  an  FCC  Form  175. 

i.  Electronic  Filing 

58.  Applicants  must  file  their  FCC 
Form  175  applications  electronically. 
Applications  may  generally  be  filed  at 
any  time  beginning  at  noon  ET  on 
October  29,  2003,  until  6  p.m.  ET  on 
November  12,  2003.  Applicants  are 
sfrongly  encouraged  to  file  early  and  are 
responsible  for  allowing  adequate  time 
for  filing  their  applications.  Applicants 
may  update  or  amend  their  electronic 
applications  multiple  times  until  the 
filing  deadline  on  November  12,  2003. 

59.  Applicants  must  press  the 
"SUBMIT  Application"  button  on  the 
"Submission"  page  of  the  electronic 
form  to  successfully  submit  their  FCC 
Form  175s.  Any  form  that  is  not 
submitted  will  not  be  reviewed  by  the 
FCC.  Information  about  accessing  the 
FCC  Form  1 75  is  included  in 
Attachment  C.  Technical  support  is 
available  at  (202)  414-1250  (voice)  or 
(202)  414-1255  (text  telephone  (TTY)); 
hours  of  service  are  Monday  through 
Friday,  from  8  AM  to  6  PM  ET.  In  order 
to  provide  better  service  to  the  public. 
all  calls  to  the  hotline  are  recorded. 

ii.  Completion  of  the  FCC  Form  1 75 

60.  Applicants  should  carefully 
review  47  CFR  1.2105.  and  must 
complete  all  items  on  the  FCC  Form 
175.  Instructions  for  completing  the  FCC 
Form  175  are  in  Attachment  D  of  the 
Auction  No.  53  Procedures  Public 
Notice. 

iii.  Electronic  Review  of  FCC  Form  1 75 

61.  The  FCC  Form  175  electronic 
review  system  may  be  used  to  locate 
and  print  applicants'  FCC  Form  175 
information.  There  is  no  fee  for 
accessing  this  system.  See  Attachment  C 
of  the  Auction  No.  53  Procedures  Public 
Notice  for  details  on  accessing  the 
review  system. 
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62.  Applicants  mav  also  view  other 
applicants'  completed  FCC  Form  175s 
after  the  filing  deadline  has  passed  and 
the  FCC  has  issued  a  public:  notice 
explaining  the  status  of  the  applications 

Note:  .\ppliL:ants  should  not  include 
sensitive  information  {i.e..  TIN/EIN)  on  any 
exhibits  to  their  FCC  Form  175  applications. 

C.  Application  Processing  and  Minor 
Corrections 

63.  After  the  deadline  for  filing  the 
FCC  Form  i  75  applications  has  passed, 
the  FCC  will  process  all  timely 
submitted  applications  to  determine 
which  are  acceptable  for  filing,  and 
subsequentlv  will  issue  a  public  notice 
identifving:  (i)  Those  applications 
accepted  for  filing:  (ii)  those 
applications  rejected;  and  (iii)  those 
applications  which  have  minor  defects 
that  mav  be  corrected,  and  the  deadline 
for  filing  such  corrected  applications. 

D  I  'pfnmt  Pay-ments — Due  December  H. 
2003 

64   In  order  to  be  eligible  to  bid  in  the 
auction,  applicants  must  submit  an 
upfront  payment  accompanied  bv  an 
FCC  Remittance  Advice  Form  (FCC 
Form  159).  After  completing  the  FCC 
Form  175.  filers  will  have  access  to  an 
electronic  version  of  the  FCC  Form  159 
that  can  be  printed  and  faxed  to  Mellon 
Bank  in  Pittsburgh.  PA.  All  upfront 
payments  must  be  received  at  Mellon 
Bank  by  6  p.m.  ET  on  December  8.  2003. 
For  specific  instructions  regarding 
upfront  payments,  see  section  III.D.  of 
the  Auction  \o  53  Procedures  Public 
Notice  Failure  to  deliver  the  upfront 
payment  bv  the  December  8,  2003. 
deadline  will  result  in  dismissal  of  the 
application  and  disqualification  from 
participation  in  the  auction. 

i.  Making  Auction  Payments  by  Wire 
Transfer 

65.  Wire  transfer  payments  must  be 
received  by  6  p.m.  ET  on  December  8, 
2003.  To  avoid  untimely  payments, 
applicants  should  discuss  arrangements 
(including  bank  closing  schedules)  with 
their  banker  several  days  before  they 
plan  to  make  the  wire  transfer,  and 


allow  sufficient  time  for  the  transfer  to 
be  initiated  and  completed  before  the 
deadline. 

6b.  Applicants  must  fax  a  completed 
Ft:C  Form  159  (Revised  2/03)  to  Mellon 
Bank  at  (412)  209-6045  at  least  one  hour 
before  placing  the  order  for  the  wire 
transfer  (but  on  the  same  business  day). 
On  the  cover  sheet  of  the  fa.x,  write 
"Wire  Transfer— Auction  Payment  for 
.■\ucti(m  Event  No.  53."  In  order  to  meet 
the  Commission's  upfront  payment 
deadline,  an  applicant's  payment  must 
be  credited  to  the  Commission's  account 
by  the  deadline.  Applicants  are 
responsible  for  obtaining  confirmation 
from  their  financial  institution  that 
Mellon  Bank  has  timely  received  their 
upfnmt  payment  and  deposited  it  in  the 
proper  account.  Detailed  instructions  for 
completion  of  FCC  Form  159  are 
included  in  Attachment  E  of  the 
Auction  No.  53  Procedures  Public 
Notice 

ii  Amount  of  Upfront  Payment 

67.  In  the  Part  1  Order  ihe 
Commission  delegated  to  the  Bureau  the 
authority  and  discretion  to  determine 
appropriate  upfront  payment(s)  for  each 
auction.  In  addition,  in  the  Part  1  Fifth 
Report  and  Order,  the  Commission 
ordered  that  "former  defaulteis,"  i.e., 
applicants  that  have  ever  been  in  default 
on  any  Commission  license  or  have  ever 
been  delinquent  on  any  non-tax  debt 
owed  to  any  Federal  agency,  be  required 
to  pay  upfront  payments  fifty  percent 
greater  than  non- "former  defaulters." 
For  purposes  of  this  calculation,  the 
"applicant  "  includes  the  applicant 
itself,  its  affiliates,  its  controlling 
interests,  and  affiliates  of  its  controlling 
interests,  as  defined  by  §  1.2110  of  the 
Commission's  rules  (as  amended  in  the 
Part  1  Fifth  Report  and  Order). 

68.  In  the  Auction  No.  53  Comment 
Public  Notice,  we  proposed  that  the 
amount  of  the  upfront  payment  would 
determine  the  number  of  bidding  units 
on  which  a  bidder  may  place  bids.  In 
order  to  bid  on  a  license,  otherwise 
qualified  bidders  that  applied  for  that 
license  on  Form  175  must  have  an 
eligibility  level  that  meets  or  exceeds 


the  number  of  bidding  units  assigned  to 
that  license.  At  a  minimum,  therefore, 
an  applicant's  total  upfront  payment 
must  be  enough  to  establish  eligibility  to 
bid  on  at  least  one  of  the  licenses 
applied  for  on  Form  175.  or  else  the 
applicant  will  not  be  eligible  to 
participate  in  the  auction.  An  applicant 
does  not  have  to  make  an  upfront 
payment  to  cover  all  licenses  for  which 
the  applicant  has  applied  on  Form  175, 
but  rather  to  cover  the  maximum 
number  of  bidding  units  that  are 
associated  with  licenses  on  which  the 
bidder  wishes  to  place  bids  and  hold 
high  bids  at  any  given  time. 

69.  In  the  Auction  No.  53  Comment 
Public  Notice,  the  Bureau  proposed 
upfront  payments  on  a  license-by- 
license  basis  for  both  CEAs  and  DMAs. 
Upfront  payment  calculations  for  DMA 
licenses  are  based  upon  CEA  upfront 
payment  calculations.  With  respect  to 
CEAs  we  proposed  to  use  the  following 
formula:  $0,025  *  License  Area 
Population  with  a  minimum  of  $1,000 
per  license.  The  Bureau  received  no 
comments  on  this  issue.  Therefore,  the 
Bureau  adopts  its  proposed  upfront 
payments.  The  specific  upfront 
payments  and  bidding  units  for  each 
license  are  set  forth  in  Attachment  A  of 
the  Auction  No.  53  Procedures  Public 
Notice. 

70.  In  calculating  its  upfront  payment 
amount,  an  applicant  should  determine 
the  maximum  number  of  bidding  units 
on  which  it  may  wish  to  be  active 
(bidding  units  associated  with  licenses 
on  which  the  bidder  has  the  standing 
high  bid  from  the  previous  round  and 
licenses  on  which  the  bidder  places  a 
bid  in  the  current  round)  in  any  single 
round,  and  submit  an  upfront  payment 
covering  that  number  of  bidding  units. 
In  order  to  make  this  calculation,  an 
applicant  should  add  together  the 
upfront  payments  for  all  licenses  on 
which  it  seeks  to  bid  in  any  given 
round.  Applicants  should  check  their 
calculations  carefully,  as  there  is  no 
provision  for  increasing  a  bidder's 
maximum  eligibility  after  the  upfront 
payment  deadline. 


Example:  Upfr 

DNT  Paymeni 

"S  AND  Bidding  flexibility 

Market  No. 

Market  Name 

Bidding 
Units 

480.000  ' 

Upfront 
Payment 

nMAfifii 

New  York    

- 

$480,000 

DMA004     

Philadelptiia  .. 

187.000  1 

1 

$187,000 

Note  If  a  bidder  wishes  to  bid  on  both  licenses  in  a  round,  it  must  have  selected  both  on  its  FCC  Form  175  and  purchased  at  least  667,000 
btdding  units  (480  000  +  187,000)  If  a  bidder  only  wishes  to  bid  on  one,  but  not  both,  purchasing  480,000  bidding  units  would  meot  the  require- 
ment for  either  license  The  bidder  would  be  able  to  bid  on  either  license,  but  not  both  at  the  same  time.  If  the  bidder  purchased  only  187.000 
bidding  units,  it  would  have  enough  eligibility  tor  the  Philadelphia  license  but  not  for  the  New  York  license. 
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71.  Former  defaiilters  should  calculate 
their  upfront  payment  for  all  licenses  by 
multiplying  the  number  of  bidding  units 
they  wish  to  purchase  by  1.5.  In  order 

to  calculate  the  number  of  bidding  units 
to  assign  to  former  defaulters,  the 
Commission  will  divide  the  upfront 
payment  received  by  1.5  and  round  the 
result  up  to  the  nearest  bidding  unit. 

Note:  An  applicant  may,  on  its  FCC  Form 
175,  apply  for  every  applicable  license  being 
offered,  but  its  actual  bidding  in  any  round 
will  be  limited  by  the  bidding  units  reflected 
in  its  upfront  payment. 

iii.  Applicant's  Wire  Transfer 
Information  for  Piuposes  of  Refunds  of 
Upfront  Pa)anents 

72.  The  Commission  will  use  wire 
transfers  for  all  Auction  No.  53  refunds. 
To  ensure  that  refunds  of  upfront 
payments  are  processed  in  an 
expeditious  manner,  the  Commission  is 
requesting  that  all  pertinent  information 
as  listed  be  supplied  to  the  FCC. 
Name  of  Bank 

ABA  Niunber 

Contact  and  Phone  Number 

Accoimt  Number  to  Credit 

Name  of  Accoimt  Holder 

FCC  Registration  Number  (FRN) 

Taxpayer  Identification  Number 

Correspondent  Bank  (if  applicable) 

ABA  Number 

Account  Number 

Applicants  can  provide  the 
information  electronically  during  the 
initial  short-form  filing  window  after 
the  form  has  been  submitted.  Wire 
Transfer  Instructions  can  also  be 
manually  faxed  to  the  FCC,  Financial 
Operations  Center,  Auctions  Accounting 
Group,  ATTN:  Gail  Glasser,  at  (202) 
418-2843  by  December  8,  2003.  All 
refunds  will  be  retmned  to  the  payer  of 
record  as  identified  on  the  FCC  Form 
159  unless  the  payer  submits  written 
authorization  instructing  otherwise.  For 
additional  information,  please  call  Gall 
Glasser  at  (202)  418-0578. 

E.  Auction  Registration 

73.  Approximately  ten  days  before  the 
auction,  the  FCC  will  issue  a  public 
notice  announcing  all  qualified  bidders 
for  the  auction.  Qualified  bidders  are 
those  applicants  whose  FCC  Form  175 
applications  have  been  accepted  for 
filing  and  have  timely  submitted 
upfront  payments  sufficient  to  make 
them  eligible  to  bid  on  at  least  one  of 
the  licenses  for  which  they  applied. 

74.  All  qualified  bidders  are 
automatically  registered  for  the  auction. 
Registration  materials  will  be 
distributed  prior  to  the  auction  by  two 
separate  overnight  mailings,  one 
containing  the  confidential  bidder 


identification  number  (BIN)  and  the 
other  containing  the  SecurlD  cards,  both 
of  which  are  required  to  place  bids. 
These  mailings  will  be  sent  only  to  the 
contact  person  at  the  contact  address 
listed  in  the  FCC  Form  175. 

75.  Applicants  that  do  not  receive 
both  registration  mailings  will  not  be 
able  to  submit  bids.  Therefore,  any 
qualified  applicant  that  has  not  received 
both  mailings  by  noon  on  Wednesday, 
January  7,  2004,  should  contact  the 
Auctions  Hotline  at  (717)  338-2888. 
Receipt  of  both  registration  mailings  is 
critical  to  participating  in  the  auction, 
and  each  applicant  is  responsible  for 
enstuing  it  has  received  all  of  the 
registration  material. 

76.  Qualified  bidders  should  note  that 
lost  bidder  identification  numbers  or 
SecurlD  cards  can  be  replaced  only  by 
appearing  in  person  at  the  FCC 
headquarters,  located  at  445  12th  St., 
SW.,  Washington,  DC  20554.  Only  an 
authorized  representative  or  certifying 
official,  as  designated  on  an  applicant's 
FCC  Form  175,  may  appear  in  person 
with  two  forms  of  identification  (one  of 
which  must  be  a  photo  identification)  in 
order  to  receive  replacements.  Qualified 
bidders  requiring  replacements  must 
call  technical  support  prior  to  arriving 
at  the  FCC. 

F.  Remote  Electronic  Bidding 

77.  The  Commission  will  conduct  this 
auction  over  the  Internet,  and 
telephonic  bidding  will  be  available  as 
well.  As  a  contingency  plan,  bidders 
may  also  dial  in  to  the  FCC  Wide  Area 
Network.  Qualified  bidders  are 
permitted  to  bid  telephonically  or 
electronically.  Each  applicant  should 
indicate  its  bidding  preference — 
electronic  or  telephonic — on  the  FCC 
Form  175.  In  either  case,  each 
authorized  bidder  must  have  its  own 
SecurlD  card,  which  the  FCC  will 
provide  at  no  charge.  For  security 
purposes,  the  SeciuID  cards  and  the 
FCC  Automated  Auction  System  user 
manual  are  only  mailed  to  the  contact 
person  at  the  contact  address  listed  on 
the  FCC  Form  175.  Each  SeciuID  card  is 
tailored  to  a  specific  auction;  therefore, 
SecurlD  cards  issued  for  other  auctions 
or  obtained  from  a  soxut:e  other  than  the 
FCC  will  not  work  for  Auction  No.  53. 
The  telephonic  bidding  phone  number 
will  be  supplied  in  the  first  overnight 
mailing,  which  also  includes  the 
confidential  bidder  identification 
number. 

78.  SecurlD  cards  can  be  recycled, 
and  the  Bureau  encourages  bidders  to 
return  the  cards  to  the  FCC.  The  Bureau 
will  provide  pre-addressed  envelopes 
that  bidders  may  use  to  return  the  cards 
once  the  auction  is  over. 


G.  Mock  Auction 

79.  All  qualified  bidders  will  be 
eligible  to  participate  in  a  mock  auction 
on  Friday,  January  9,  2004.  The  mock 
auction  will  enable  applicants  to 
become  familiar  with  the  FCC 
Automated  Auction  System  prior  to  the 
auction.  Participation  by  all  bidders  is 
strongly  recommended.  Details  will  be 
announced  by  public  notice. 

IV.  Auction  Event 

80.  The  first  round  of  bidding  for 
Auction  No.  53  will  begin  on 
Wednesday,  January  14,  2004.  The 
initial  bidding  schedule  will  be 
announced  in  a  public  notice  listing  the 
qualified  bidders,  which  is  released 
approximately  10  days  before  the  start 
of  the  auction. 

A.  Auction  Structure 

i.  Simultaneous  Multiple  Round 
Auction 

81.  In  the  Auction  No.  53  Comment 
Public  Notice,  we  proposed  to  award  all 
licenses  in  Auction  No.  53  in  a 
simultaneous  multiple  roimd  auction. 
We  received  no  comments  on  this  issue. 
We  conclude  that  it  is  operationally 
feasible  and  appropriate  to  auction  the 
MVDDS  licenses  through  a 
simultaneous  multiple  round  auction. 
Unless  otherwise  announced,  bids  will 
be  accepted  on  all  licenses  in  each 
round  of  the  auction.  This  approach,  we 
believe,  allows  bidders  to  take 
advantage  of  synergies  that  exist  among 
licenses  and  is  administratively 
efficient. 

ii.  Maximum  Eligibility  and  Activity 
Rules 

82.  In  the  Auction  No.  53  Comment 
Public  Notice,  we  proposed  that  the 
amount  of  the  upfront  payment 
submitted  by  a  bidder  would  determine 
the  initial  (maximum)  eligibility  (as 
measured  in  bidding  imits)  for  each 
bidder.  We  received  no  comments  on 
this  issue. 

83.  For  Auction  No.  53  we  adopt  this 
proposal.  The  amoiuit  of  the  upfront 
payment  submitted  by  a  bidder 
determines  the  initial  eligibility  (in 
bidding  units)  for  each  bidder.  The  total 
upfront  payment  defines  the  maximum 
number  of  bidding  units  on  which  the 
applicant  will  be  permitted  to  bid  and 
hold  high  bids  in  a  roimd.  As  there  is 
no  provision  for  increasing  a  bidder's 
eligibility  after  the  upfront  payment 
deadline,  applicants  are  cautioned  to 
calculate  their  upfront  payments 
carefully.  The  total  upfront  payment 
does  not  affect  the  total  dollar  amount 

a  bidder  may  bid  on  any  given  license. 
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84.  In  order  to  ensure  that  the  auction 
closes  within  a  reasonable  period  of 
time,  an  activity  rule  requires  bidders  to 
bid  actively  throughout  the  auction, 
rather  than  wait  until  late  in  the  auction 
before  participating  Bidders  are 
required  to  be  active  on  a  specific 
percentage  of  their  current  eligibility 
during  each  round  of  the  auction. 

85.  A  bidder's  activity  level  in  a 
round  is  the  sum  of  the  bidding  units 
associated  with  licenses  on  which  the 
bidder  is  active.  A  bidder  is  considered 
active  on  a  license  in  the  current  round 
if  it  is  either  the  high  bidder  at  the  end 
of  the  previous  bidding  round  and  does 
not  withdraw  the  high  bid  in  the  current 
round,  or  if  it  submits  a  bid  in  the 
current  round  (see  "Minimum 
Acceptable  Bids  and  Bid  Increments"  in 
section  IV.B.iii).  The  minimum  required 
activity  is  expressed  as  a  percentage  of 
the  bidders  current  bidding  eligibility, 
and  increases  by  stage  as  the  auction 
progresses.  Because  these  procedures 
have  proven  successful  in  maintaining 
the  pace  of  previous  auctions  (as  set 
forth  under  "Auction  Stages"  in  section 
IV.A.iii  and  "Stage  Transitions "  in 
section  IV.A.iv),  we  adopt  them  for 
Auction  No.  53. 

iii.  Auction  Stages 

86.  In  the  Auction  \'o.  53  (Mtrtment 
Public  \'otice,  we  proposed  to  conduct 
the  auction  in  three  stages  and  employ 
an  activity  rule.  We  further  proposed 
that,  in  each  round  of  Stage  One,  a 
bidder  desiring  to  maintain  its  current 
eligibility  would  be  required  to  be  active 
on  licenses  encompassing  at  least  80 
percent  of  its  current  bidding  eligibility. 
In  each  round  of  Stage  Two.  a  bidder 
desiring  to  maintain  its  current 
eligibility  would  be  required  to  be  active 
on  at  least  90  percent  of  its  current 
bidding  eligibility.  Finally,  we  proposed 
that  a  bidder  in  Stage  Three,  in  order  to 
maintain  its  current  eligibility,  would  be 
required  to  be  active  on  98  percent  of  its 
current  bidding  eligibility.  We  received 
no  comments  on  this  proposal. 

87.  We  adopt  our  proposals  for  the 
activity  rules  and  stages.  Here  are  the 
activity  levels  for  each  stage  of  the 
auction.  The  Bureau  reserves  the 
discretion  to  further  alter  the  activity 
percentages  before  and/or  during  the 
auction. 

Stage  One:  During  the  first  stage  of  the 
auction,  a  bidder  desiring  to  maintain 
its  current  eligibility  will  be  required  to 
be  active  on  licenses  encompassing  at 
least  80  percent  of  its  current  bidding 
eligibility  in  each  bidding  round. 
Failure  to  maintain  the  required  activity 
level  will  result  in  a  reduction  in  the 
bidder's  bidding  eligibility  in  the  next 
round  of  bidding  (unless  an  activity  rule 


waiver  is  used).  During  Stage  One, 
reduced  eligibility  for  the  next  round 
will  be  calculated  by  multiplying  the 
bidder's  current  activity  (the  sum  of 
bidding  units  of  the  bidder's  standing 
high  bids  and  bids  during  the  current 
round)  by  five-fourths  (5/4). 

Stage  Two:  During  the  second  stage  of 
the  auction,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  90  percent  of  its 
current  bidding  eligibility.  Failure  to 
maintain  the  required  activity  level  will 
result  in  a  reduction  in  the  bidder's 
bidding  eligibility  in  the  next  round  of 
bidding  (unless  an  activity  rule  waiver 
is  used).  During  Stage  Two,  reduced 
eligibility  for  the  next  round  will  be 
calculated  by  multiplying  the  bidder's 
current  activity  (the  sum  of  bidding 
units  of  the  bidder's  standing  high  bids 
and  bids  during  the  current  round)  by 
ten-ninths  (10/9). 

Stage  Three:  During  the  third  stage  of 
the  auction,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  98  percent  of  its 
current  bidding  eligibility.  Failure  to 
maintain  the  required  activity  level  will 
result  in  a  reduction  in  the  bidder's 
bidding  eligibility  in  the  next  round  of 
bidding  (unless  an  activity  rule  waiver 
is  used).  In  this  final  stage,  reduced 
eligibility  for  the  next  round  will  be 
calculated  by  multiplying  the  bidders 
current  activity  (the  sum  of  bidding 
units  of  the  bidder's  standing  high  bids 
and  bids  during  the  current  round)  by 
fifty-fortyninths  (50/49). 

CALH'ION  Since  activity  requirements 
increase  in  each  auction  stage,  bidders  must 
carefully  (:he<:k  their  t.iirrent  activity  during 
the  biddmg  period  of  the  first  round 
following  a  stage  transition.  This  is  espe<:ially 
critic;al  for  bidders  that  have  standing  high 
bids  and  do  not  plan  to  submit  new  bids.  In 
past  auctions,  some  bidders  have 
inadverte-itly  lost  bidding  eligibility  or  used 
an  activity  rule  waiyer  be<:ause  they  did  not 
re-verifv  their  activity  status  at  stage 
transitions.  Bidders  may  check  their  activity 
against  the  rtnjuired  activity  level  by  using 
the  bidding  systems  bidding  module. 

88.  Because  the  foregoing  procedures 
have  proven  successful  in  maintaining 
proper  pace  in  previous  auctions,  we 
adopt  them  for  Auction  No.  53. 

iv.  Stage  Transitions 

89  In  the  Auction  No  53  Comment 
Public  Sot  ice,  we  proposed  that  the 
auction  would  generally  advance  to  the 
next  stage  {i  e  .  from  Stage  One  to  Stage 
Two.  and  from  Stage  Two  to  Stage 
Three)  when  the  auction  activity  level, 
as  measured  by  the  percentage  of 
bidding  units  receiving  new  high  bids, 
is  below  20  percent  for  thret; 
consecutive  rounds  of  bidding  in  each 


Stage.  We  further  proposed  that  the 
Bureau  would  retain  the  discretion  to 
change  stages  unilaterally  by 
announcement  during  the  auction.  This 
determination,  we  proposed,  would  be 
based  on  a  variety  of  measures  of  bidder 
activity,  including,  but  not  limited  to. 
the  auction  activity  level,  the 
percentages  of  licenses  (as  measured  in 
bidding  units)  on  which  there  are  new 
bids,  the  number  of  new  bids,  and  the 
percentage  increase  in  revenue.  We 
received  no  comments  on  this  issue. 

90.  We  adopt  our  proposal.  Thus,  the 
auction  will  start  in  Stage  One  and  will 
generally  advance  to  the  next  stage  (i.e.. 
from  Stage  One  to  Stage  Two,  and  from 
Stage  Two  to  Stage  Three)  when,  in  each 
of  three  consecutive  rounds  of  bidding, 
the  high  bid  has  increased  on  20  percent 
or  less  of  the  licenses  being  auctioned 
(as  measured  in  bidding  units).  In 
addition,  the  Bureau  will  retain  the 
discretion  to  regulate  the  pace  of  the 
auction  by  announcement.  This 
determination  will  be  based  on  a  variety 
of  measures  of  bidder  activity, 
including,  but  not  limited  to.  the 
auction  activity  level,  the  percentages  of 
licenses  (as  measured  in  bidding  units) 
on  which  there  are  new  bids,  the 
number  of  new  bids,  and  the  percentage 
increase  in  revenue.  We  believe  that 
these  stage  transition  rules,  having 
proven  successful  in  prior  auctions,  are 
appropriate  for  use  in  Auction  No.  53. 

V.  Activity  Rule  Waivers  and  Reducing 
Eligibility 

91.  Each  bidder  will  be  provided  five 
activity  rule  waivers  that  may  be  used 
in  any  round  during  the  course  of  the 
auction.  Use  of  an  activity  rule  waiver 
preserves  the  bidder's  current  bidding 
eligibility  despite  the  bidder's  activity 
in  the  current  round  being  below  the 
required  level.  An  activity  rule  waiver 
applies  to  an  entire  round  of  bidding 
and  not  to  a  particular  license. 

92.  The  FCC  Automated  Auction 
System  assumes  that  bidders  with 
insufficient  activity  would  prefer  to  use 
an  activity  rule  waiver  (if  available) 
rather  than  lose  bidding  eligibility. 
Therefore,  the  system  will  automatically 
apply  a  waiver  (known  as  an  "automatic 
waiver  ")  at  the  end  of  any  round  where 
a  bidder's  activity  level  is  below  the 
minimum  required  unless:  (i)  there  are 
no  activity  rule  waivers  available;  or  (ii) 
the  bidder  overrides  the  automatic 
application  of  a  waiver  by  reducing 
eligibility,  thereby  meeting  the 
minimum  requirements.  If  a  bidder  has 
no  waivers  remaining  and  does  not 
satisfy  the  required  activity  level,  the 
current  eligibility  will  be  permanently 
reduced,  possibly  eliminating  the  bidder 
from  the  auction. 
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93.  A  bidder  with  insufficient  activity 
that  wants  to  reduce  its  bidding 
eligibility  rather  than  use  an  activity 
rule  waiver  must  affirmatively  override 
the  automatic  waiver  mechanism  during 
the  round  by  using  the  reduce  eligibility 
function  in  the  bidding  system.  In  this 
case,  the  bidder's  eligibility  is 
permanently  reduced  to  bring  the  bidder 
into  compliance  with  the  activity  rules 
as  described  in  "Auction  Stages"  (see 
section  IV.A.iii).  Once  eligibility  has 
been  reduced,  a  bidder  will  not  be 
permitted  to  regain  its  lost  bidding 
eligibility. 

94.  Finally,  a  bidder  may  proactively 
use  an  activity  rule  waiver  as  a  means 
to  keep  the  auction  open  without 
placing  a  bid.  If  a  bidder  submits  a 
proactive  waiver  (using  the  proactive 
waiver  function  in  the  FCC  Automated 
Auction  System)  during  a  round  in 
which  no  bids  are  submitted,  the 
auction  will  remain  open  and  the 
bidder's  eligibility  will  be  preserved. 
However,  an  automatic  waiver  triggered 
during  a  round  in  which  there  are  no 
new  bids  or  withdrawals  will  not  keep 
the  auction  open.  Note:  Once  a 
proactive  waiver  is  submitted  during  a 
round,  that  waiver  cannot  be 
unsubmitted. 

vi.  Auction  Stopping  Rules 

95.  For  Auction  No.  53,  the  Biu«au 
proposed  to  employ  a  simultaneous 
stopping  rule.  The  Bureau  also  sought 
comment  on  a  modified  version  of  the 
stopping  rule.  The  modified  version  of 
the  stopping  rule  wovdd  close  the 
auction  for  all  licenses  after  the  first 
round  in  which  no  bidder  submits  a 
proactive  waiver,  a  withdrawal,  or  a 
new  bid  on  any  license  on  which  it  is 
not  the  standing  high  bidder. 

96.  In  addition,  we  proposed  that  the 
Bureau  reserve  the  right  to  declare  that 
the  auction  will  end  after  a  designated 
number  of  additional  rounds  ("special 
stopping  rule").  If  the  Bureau  invokes 
this  special  stopping  rule,  it  will  accept 
bids  in  the  final  round(s)  only  for 
licenses  on  which  the  high  bid 
increased  in  at  least  one  of  the 
preceding  specified  number  of  rounds. 
We  proposed  to  exercise  this  option 
only  in  circumstances  such  as  where  the 
auction  is  proceeding  very  slowly, 
where  there  is  minimal  overall  bidding 
activity  or  where  it  appears  likely  that 
the  auction  }vill  not  close  within  a 
reasonable  period  of  time. 

97.  We  adopt  the  proposals 
concerning  the  auction  stopping  rules. 
Auction  No.  53  will  begin  under  the 
simultaneous  stopping  rule,  and  the 
Bureau  will  retain  the  discretion  to 
invoke  the  other  versions  of  the 
stopping  rule. 


vii.  Auction  Delay,  Suspension,  or 
Cancellation 

98.  By  public  notice  or  by 
announcement  during  the  auction,  the 
Biueau  may  delay,  suspend,  or  cancel 
the  auction  in  the  event  of  natural 
disaster,  technical  obstacle,  evidence  of 
an  auction  seciuity  breach,  unlawful 
bidding  activity,  administrative  or 
weather  necessity,  or  for  any  other 
reason  that  affects  the  fair  conduct  of 
competitive  bidding.  Because  this 
approach  has  proven  effective  in 
resolving  exigent  circumstances  in 
previous  auctions,  we  adopt  our 
proposed  auction  cancellation  rules.  In 
such  cases,  the  Biu^au,  in  its  sole 
discretion,  may  elect  to  resume  the 
auction  starting  from  the  beginning  of 
the  ciurent  roimd,  resiune  the  auction 
starting  from  some  previous  round,  or 
cancel  the  auction  in  its  entirety. 

B.  Bidding  Procedures 

i.  Round  Structxu^ 

99.  The  initial  bidding  schedule  will 
be  announced  in  the  public  notice 
listing  the  qualified  bidders,  which  is 
released  approximately  10  days  before 
the  jtart  of  the  auction.  Each  bidding 
round  is  followed  by  the  release  of 
round  results.  Multiple  bidding  rounds 
may  be  conducted  in  a  given  day. 
Details  regarding  round  results  formats 
and  locations  will  also  be  included  in 
the  qualified  bidders  public  notice. 

100.  The  FCC  has  discretion  to  change 
the  bidding  schedule  in  order  to  foster 
an  auction  pace  that  reasonably 
balances  speed  with  the  bidders'  need  to 
study  round  results  and  adjust  their 
bidding  strategies.  The  Bureau  may 
increase  or  decrease  the  amount  of  time 
for  the  bidding  rounds  and  review 
periods,  or  the  number  of  rounds  per 
day,  depending  upon  the  bidding 
activity  level  and  other  factors. 

ii.  Reserve  Price  or  Minimum  Opening 
Bid 

101.  For  Auction  No.  53,  the  Bureau 
proposed  the  following  license-by- 
license  basis  for  calculating  minimum 
opening  bids:  $0.05  *  License  Area 
Population  with  a  minimum  of  $1,000 
per  license. 

102.  The  Bureau  received  no 
comments  on  this  issue.  Consequently, 
the  Bureau  adopts  its  proposed 
minimum  opening  bids  for  Auction  No. 
53.  The  minimum  opening  bids  we 
adopt  for  Auction  No.  53  are  reducible 
at  the  discretion  of  the  Bureau.  We 
emphasize,  however,  that  such 
discretion  will  be  exercised,  if  at  all, 
sparingly  and  early  in  the  auction,  i.e., 
before  bidders  lose  all  waivers  and 
begin  to  lose  substantial  eligibility. 


During  the  course  of  the  auction,  the 
Bureau  will  not  entertain  requests  to 
reduce  the  minimum  opening  bid  on 
specific  licenses. 

103.  The  specific  minimum  opening 
bids  for  each  license  available  in 
Auction  No.  53  are  set  forth  in 
Attachment  A  of  the  Auction  No.  53 
Procedures  Public  Notice. 

iii.  Minimum  Acceptable  Bids  and  Bid 
Increments 

104.  In  Auction  No.  53  '  e  will  use  a 
smoothing  methodology  t    calculate 
minimum  acceptable  bids.  The 
smoothing  methodology  is  desigi.  d  to 
vary  the  increment  for  a  g:   3n  license 
between  a  maximum  and  minimiim 
percentage  based  on  the  bidding  activity 
on  that  license.  This  methodology 
allows  the  increments  to  be  tailored  to 
the  activity  on  a  license,  decreasing  the 
time  it  takes  for  licenses  receiving  many 
bids  to  reach  their  final  prices.  The 
formula  used  to  calculate  this  increment 
is  included  as  Attachment  F  of  the 
Auction  No.  53  Procedures  Public 
Notice.  We  will  initially  set  the 
weighting  factor  at  0.5,  the  minimum 
percentage  increment  at  0.1  (10%),  and 
the  maximum  percentage  increment  at 
0.2  (20%).  Hence,  at  these  initial 
settings,  the  percentage  increment  will 
fluctuate  between  10%  and  20% 
depending  upon  the  number  of  bids  for 
the  license. 

105.  In  each  round,  each  eligible 
bidder  will  be  able  to  place  a  bid  on  a 
particular  license  for  which  it  applied  in 
any  of  nine  different  amoimts.  The  FCC 
Automated  Auction  System  will  list  the 
nine  bid  amounts  for  each  license. 

106.  Once  there  is  a  standing  high  bid 
on  a  license,  the  FCC  Automated 
Auction  System  will  calculate  a 
minimum  acceptable  bid  for  that  license 
for  the  following  round,  as  described  in 
Attachment  F  of  the  Auction  No.  53 
Procedures  Public  Notice.  The 
difference  between  the  minimum 
acceptable  bid  and  the  standing  high  bid 
for  each  license  will  define  the  bid 
increment — i.e.,  bid  increment  = 
(minimum  acceptable  bid) — (standing 
high  bid).  The  nine  acceptable  bid 
amounts  for  each  license  consist  of  the 
minimum  acceptable  bid  (the  standing 
high  bid  plus  one  bid  increment)  and 
additional  amounts  calculated  using 
multiple  bid  increments  (i.e.,  the  second 
bid  amount  equals  the  standing  high  bid 
plus  two  times  the  bid  increment,  the 
third  bid  amount  equals  the  standing 
high  bid  plus  three  times  the  bid 
increment,  etc.). 

107.  At  the  start  of  the  auction  and 
until  a  bid  has  been  placed  on  a  license, 
the  minimum  acceptable  bid  for  that 
license  will  be  equal  to  its  minimum 
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opening  bid.  Corresponding  additional 
bid  amounts  will  be  calculated  using 
bid  increments  defined  as  the  difference 
between  the  minimum  opening  bid 
times  one  plus  the  percentage 
increment,  rounded  as  described  in 
Attachment  F  of  the  Auction  \o  53 
Procedures  Public  Sotice.  and  the 
minimum  opening  bid — i.e..  bid 
increment  -  (minimum  opening  bid)  (1 
+  percentage  increment)  {rounded} — 
(minimum  opening  bid).  At  the  start  of 
the  auction  and  until  a  bid  has  been 
placed  on  a  license,  the  nine  acceptable 
bid  amounts  for  each  license  consist  of 
the  minimum  opening  bid  and 
additional  amounts  calculated  using 
multiple  bid  increments  lie.,  the  second 
bid  amount  equals  the  minimum 
opening  bid  plus  the  bid  increment,  the 
third  bid  amount  equals  the  minimum 
opening  bid  plus  two  times  the  bid 
increment,  etc). 

108.  In  the  case  of  a  license  for  which 
the  standing  high  bid  has  been 
withdrawn,  the  minimum  acceptable 
bid  will  equal  the  second  highest  bid 
received  for  the  license.  The  additional 
bid  amounts  are  calculated  using  the 
difference  between  the  second  highest 
bid  times  one  plus  the  minimum 
percentage  increment,  rounded,  and  the 
second  highest  bid 

109.  The  Bureau  retains  ihe  discretion 
to  change  the  minimum  acceptable  bids 
and  bid  increments  and  the 
methodology'  for  determining  the 
minimum  acceptable  bids  and  bid 
increments  if  it  determines  that 
circumstances  so  dictate.  The  Bureau 
will  do  so  by  announcement  in  the  FCC 
Automated  Auction  System.  The  Bureau 
may  also  use  its  discretion  to  adjust  the 
minimum  bid  increment  without  prior 
notice  if  circumstances  warrant. 

iv.  High  Bids 

110.  At  the  end  of  each  bidding 
round,  the  high  bids  will  be  determined 
based  on  the  highest  gross  bid  amount 
received  for  each  license.  A  high  bid 
from  a  previous  round  is  sometimes 
referred  to  as  a  "standing  high  bid."  A 
■'standing  high  bid"  will  remain  the 
high  bid  until  there  is  a  higher  bid  on 
the  same  license  at  the  close  of  a 
subsequent  round   Bidders  are 
reminded  that  standing  high  bids  count 
towards  bidding  activity. 

111.  A  Sybase?  SQL  pseudo-random 
number  generator  based  on  the  L'Ecuyer 
algorithms  will  be  used  to  select  a  high 
bid  in  the  event  of  identical  high  bids 
on  a  license  in  a  given  round  [i.e..  tied 
bids).  The  tied  bid  having  the  highest 
random  number  will  become  the 
standing  high  bid  The  remaining 
bidders,  as  well  as  the  high  bidder,  will 
be  able  to  submit  a  higher  bid  in  a 


subsequent  round.  If  no  bidder  submits 
a  higher  bid  in  a  subsequent  round,  the 
high  bid  from  the  previous  round  will 
win  the  license  If  any  bids  are  received 
on  the  license  in  a  subsequent  round, 
the  high  bid  will  once  again  be 
determined  on  the  highest  gross  bid 
amount  received  for  the  license. 

v.  Bidding 

112.  During  a  round,  a  bidder  may 
submit  bids  for  as  many  licenses  as  it 
wishes  (subject  to  its  eligibility), 
withdraw  high  bids  from  previous 
bidding  rtmnds.  remove  bids  placed  in 
the  same  bidding  round,  or  permanently 
reduce  eligibilitv.  Bidders  also  have  the 
option  of  making  multiple  submissions 
and  withdrawals  in  each  round.  If  a 
bidder  submits  multiple  bids  for  a  single 
license  in  the  same  round,  the  system 
takes  the  last  bid  entered  as  that 
bidder's  bid  for  the  round.  Bidders 
should  note  that  the  bidding  units 
associated  with  licenses  for  which  the 
bidder  has  removed  or  withdrawn  its 
bid  do  not  count  towards  the  bidder's 
activity  at  the  close  of  the  round. 

1 13.  Please  note  that  all  bidding  will 
take  place  remotely  either  through  the 
FCC  Automated  Auction  System  or  by 
telephonic  bidding.  Telephonic  bidcTers 
are  reminded  to  allow  sufficient  time  to 
bid  by  placing  their  calls  well  in 
advance  of  the  close  of  a  round. 
(Normally,  five  to  ten  minutes  are 
necessary  to  complete  a  bid 
submission). 

114.  A  bidder's  ability  to  bid  on 
specific  licenses  in  the  first  round  of  the 
auction  is  determined  by  two  factors:  (i) 
The  licenses  applied  for  on  FCC  Form 
175  and  (ii)  the  upfront  payment 
amount  deposited.  The  bid  submission 
screens  will  allow  bidders  to  submit 
bids  on  only  those  licenses  for  which 
the  bidder  applied  on  its  FCC  Form  175. 

1 15.  hi  order  to  access  the  bidding 
func  tion  of  the  FCC;  Automated  Auction 
System,  bidders  must  be  logged  in 
during  the  bidding  round  using  the 
bidder  identification  number  provided 
in  the  registration  materials,  and  the 
password  generated  by  the  SecurlD 
card.  Bidders  are  strongly  encouraged  to 
print  bid  confirmations  for  each  round 
after  \.hi'\  have  completed  all  of  their 
activity  for  that  round. 

116.  In  each  round,  eligible  bidders 
will  be  able  to  place  bids  on  a  given 
license  in  any  of  nine  different  amounts. 
For  each  license,  the  FCC  Automated 
Auction  System  interface  will  list  the 
nine  acceptable  bid  amounts  in  a  drop- 
down box.  Bidders  may  use  the  drop- 
down box  to  select  from  among  the  nine 
bid  amounts.  The  FCC  Automated 
Auction  System  also  includes  an  import 
function  that  allows  bidders  to  upload 


text  files  containing  bid  information  and 
a  Type  Bids  function  that  allows  bidders 
to  enter  specific  licenses  for  filtering. 

117.  Finally,  bidders  are  cautioned  to 
select  their  bid  amounts  carefully 
because,  as  explained  in  the  following 
section,  bidders  that  withdraw  a 
standing  high  bid  from  a  previous 
round,  even  if  the  bid  was  mistakenly  or 
erroneously  made,  are  subject  to  bid 
withdrawal  payments. 

vi.  Bid  Removal  and  Bid  Withdrawal 

118.  In  the  Auction  No.  53  Comment 
Public  Notice,  the  Bureau  proposed 
limiting  each  bidder  to  withdrawals  in 
no  more  than  two  rounds  during  the 
course  of  the  auction.  The  two  rounds 
in  which  withdrawals  are  used,  we 
proposed,  would  be  at  the  bidder's 
discretion.  We  received  no  comments 
on  this  issue. 

119.  Procedures.  Before  the  close  of  a 
bidding  round,  a  bidder  has  the  option 
of  removing  any  bids  placed  in  that 
round.  By  using  the  "remove  bid" 
function  in  the  bidding  system,  a  bidder 
may  effectively  "unsubmit"  any  bid 
placed  within  that  round.  A  bidder 
removing  a  bid  placed  in  the  same 
round  is  not  subject  to  withdrawal 
payments.  Removing  a  bid  will  affect  a 
bidder's  activity  for  the  round  in  which 
it  is  removed,  i.e.,  a  bid  that  is  removed 
does  not  count  toward  bidding  activity. 
This  procedure,  about  which  we 
received  no  comments,  will  enhance 
bidder  flexibility  during  the  auction, 
and  therefore  we  adopt  these  procedures 
for  Auction  No.  53. 

120.  Once  a  round  closes,  a  bidder 
may  no  longer  remove  a  bid.  However, 
in  later  rounds,  a  bidder  may  withdraw 
standing  high  bids  from  previous 
rounds  using  the  withdraw  bid  function 
in  the  FCC  Automated  Auction  System 
(assuming  that  the  bidder  has  not 
reached  its  withdrawal  limit).  A  high 
bidder  that  withdraws  its  standing  high 
bid  from  a  previous  round  during  the 
auction  is  subject  to  the  bid  withdrawal 
payments  specified  in  47  CFR  1.2104(g). 
Note:  Once  a  withdrawal  is  submitted 
during  a  round,  that  withdrawal  cannot 
be  unsubmitted. 

121.  The  Bureau  will  limit  the 
number  of  rounds  in  which  bidders  may 
place  withdrawals  to  two  rounds.  These 
rounds  will  be  at  the  bidder's  discretion 
and  there  will  be  no  limit  on  the 
number  of  bids  that  may  be  withdrawn 
in  either  of  these  rounds.  Withdrawals 
during  the  auction  will  be  subject  to  the 
bid  withdrawal  payments  specified  in 
47  CFR  1.2104(g).  Bidders  should  note 
that  abuse  of  the  Commission's  bid 
withdrawal  procedures  could  result  in 
the  denial  of  the  ability  to  bid  on  a 
market. 
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122.  Calculation.  Generally,  the 
Commission  imposes  payments  on 
bidders  that  withdraw  high  bids  during 
the  course  of  an  auction.  If  a  bidder 
withdraws  its  bid  and  there  is  no  higher 
bid  in  the  same  or  subsequent 
auction(s),  the  bidder  that  withdrew  its 
bid  is  responsible  for  the  difference 
between  its  withdrawn  bid  and  the  high 
bid  in  the  same  or  sub«9quent 
auction(s).  In  the  case  of  multiple  bid 
withdrawals  on  a  single  license,  within 
the  same  or  subsequent  auctions(s),  the 
payment  for  each  bid  withdrawal  will 
be  calculated  based  on  the  sequence  of 
bid  withdrawals  and  the  amounts 
withdrawn.  No  withdrawal  payment 
will  be  assessed  for  a  withdrawn  bid  if 
either  the  subsequent  winning  bid  or 
any  of  the  intervening  subsequent 
withdrawn  bids,  in  either  the  same  or 
subsequent  auctions(s),  equals  or 
exceeds  that  withdrawn  bid.  Thus,  a 
bidder  that  withdraws  a  bid  will  not  be 
responsible  for  any  withdrawal 
payments  if  there  is  a  subsequent  higher 
bid  in  the  same  or  subsequent 
auction(s). 

123.  In  instances  in  which  bids  have 
been  withdrawn  on  a  license  that  is  not 
won  in  the  same  auction,  the 
Commission  will  assess  an  interim 
withdrawal  payment  equal  to  3  percent 
of  the  amount  of  the  withdrawn  bids. 
The  3  percent  interim  payment  will  be 
applied  toward  any  final  bid  withdrawal 
payment  that  will  be  assessed  after 
subsequent  auction  of  the  license.  The 
Part  1  Fifth  Report  and  Order  provides 
specific  examples  showing  application 
of  the  bid  withdrawal  payment  rule. 

vii.  Round  Results 

124.  Bids  placed  during  a  roimd  will 
not  be  made  pubUc  until  the  conclusion 
of  that  bidding  period.  After  a  round 
closes,  the  Bureau  will  compile  reports 
of  all  bids  placed,  bids  withdrawn, 
current  high  bids,  new  minimum 
acceptable  bids,  and  bidder  eligibility 
status  (bidding  eligibility  and  activity 
rule  waivers),  and  post  the  reports  for 
public  access.  Reports  reflecting 
bidders'  identities  for  Auction  No.  53 
will  be  available  before  and  diuing  the 
auction.  Thus,  bidders  will  know  in. 
advance  of  this  auction  the  identities  of 
the  bidders  against  which  they  are 
bidding. 

viii.  Auction  Annoxmcements 

125.  The  FCC  will  use  auction 
announcements  to  announce  items  such 
as  schedule  changes  and  stage 
transitions.  All  FCC  auction 
announcements  will  be  available  by 
clicking  a  link  on  the  FCC  Automated 
Auction  System.' 


V.  Post-AHctimi  Preceddres 

A.  Down  Payments  and  Withdrawn  Bid 
Payments 

126.  After  bidding  has  ended,  the 
Commission  will  issue  a  public  notice 
declaring  the  auction  closed  and 
identifying  winning  bidders,  down 
payments  and  any  withdrawn  Hd 
payments  due. 

127.  Within  ten  business  days  after 
release  of  the  auction  closing  notice, 
each  winning  bidder  must  submit 
sufficient  funds  (in  addition  to  its 
upfront  payment]  to  bring  its  total 
amount  of  money  on  deposit  with  the 
Commission  for  Auction  No.  53  to  20 
percent  of  the  net  amount  of  its  winning 
bids  (gross  bids  less  any  applicable 
entrepreneur,  small  business,  or  very 
small  business  bidding  credits).  In 
addition,  by  the  same  deadline,  all 
bidders  must  pay  any  bid  withdrawal 
payments  due  imder  47  CFR  1.2104(g), 
as  discussed  in  "Bid  Removal  and  Bid 
Withdrawal,"  section  IV.B.vi.  (Upfront 
pajrments  are  applied  first  to  satisfy  any 
withdrawn  bid  liability,  before  being 
applied  toward  down  pajonents.) 

B.  Final  Payments 

128.  Each  winning  bidder  will  be 
required  to  submit  the  balance  of  the  net 
amount  of  its  winning  bids  within  10 
business  days  after  the  deadline  for 
submitting  down  payments. 

C.  Auction  Discount  Voucher 

129.  On  June  8,  2000,  the  Commission 
awarded  Qualcomm,  Inc.,  a  transferable 
Auction  Discount  Voucher  ("ADV")  in 
the  amount  of  $125,273,878.00.  Subject 
to  the  terms  and  conditions  set  forth  in 
the  Commission's  Order,  Qualcomm  or 
its  transferee  could  use  this  ADV,  in 
whole  or  in  part,  to  adjust  a  winning  bid 
in  any  spectrum  auction  prior  to  June  8, 
2003.  On  April  28.  2003,  the  Biueau 
granted  Qualcomm  an  additional  year, 
until  June  8,  2004,  to  use  the  remaining 
amoimt  of  its  ADV.  Qualcomm 
transferred  $10,848,000.00  of  the  ADV 
to  a  winning  bidder  in  FCC  Auction  No. 
35.  The  transferee  used  this  amount  to 
pay  a  portion  of  one  of  its  winning  bids 
in  Auction  No.  35.  Qualcomm  also 
transferred  $50,536,998.75  of  the  ADV 
to  an  assignee  of  broadband  PCS 
licenses  that  used  this  amount  to  pay 
the  unpaid  principal  and  interest 
accrued  on  the  licenses.  Qualcomm  also 
transferred  $4,020,165.65  of  the  ADV  to 
an  entity  that  made  installment 
payments  on  behalf  of  several  of  the 
entity's  affiliates,  that  are  broadband 
PCS  C  Block  licensees.  On  July  30,  2003, 
Qualcomm  transferred  an  additional 
$4,020,165.65  of  the  ADV  to  the  same 
entity.  Qualconmi  also  used 


$7,607,200.00  of  its  ADV  to  make  its 
down  payment  on  licenses  it  won  in 
Auction  No.  49.  The  remaining 
$48,240,565.96  of  Qualcomm's  ADV 
could  be  used  to  adjust  winning  bids  in 
another  FCC  Auction,  including 
Auction  No.  53. 

D.  Long-Form  Application  (FCC  Form 
601) 

1 30.  Within  ten  business  days  after 
release  of  the  auction  closing  notice, 
winning  bidders  must  electronically 
submit  a  properly  completed  long-form 
application  (FCC  Form  601)  and 
required  exhibits  for  each  license  won 
through  Auction  No.  53.  Winning 
bidders  that  are  entrepreneurs,  small 
businesses,  or  very  small  businesses 
must  include  an  exhibit  demonstrating 
their  eligibility  for  entrepreneur,  small 
business,  or  very  small  business  bidding 
credits.  See  47  CFR  1.2112(b).  Further 
filing  instructions  will  be  provided  to 
auction  winners  at  the  close  of  the 
auction. 

E.  Ownership  Disclosure  Information 
Report  (FCC  Form  602) 

131.  At  the  time  it  submits  its  long- 
form  application  (FCC  Form  601),  each 
winning  bidder  also  must  comply  with 
the  ownership  reporting  requirements  as 
set  forth  in  47  CFR  1.913.  1.919.  and 
1.2112.  We  remind  applicants  that 
effective  December  10.  2002,  electronic 
filing  of  the  Ownership  Disclosiu^ 
Information  Report  (FCC  Form  602) 
became  mandatory.  Accordingly,  forms 
filed  manually  will  not  be  accepted. 
Winning  bidders  without  a  current 
Form  602  already  on  file  with  the 
Commission  must  submit  a  properly 
completed  Form  602  at  the  time  they 
submit  their  long-form  applications. 
Further  filing  instructions  will  be 
provided  to  auction  winners  at  the  close 
of  the  auction. 

F.  Tribal  Land  Bidding  Credit 

132.  A  winning  bidder  that  intends  to 
use  its  license(s)  to  deploy  facilities  and 
provide  services  to  federally  recognized 
tribal  lands  that  are  imserved  by  any 
telecommunications  carrier  or  that  have 
a  telephone  service  penetration  rate 
equal  to  or  below  70  percent  is  eligible 
to  receive  a  tribal  land  bidding  credit  as 
set  forth  in  47  CFR  1.2107  and  1.2110(f). 
A  tribal  land  bidding  credit  is  in 
addition  to,  and  separate  from,  any 
other  bidding  credit  for  which  a 
winning  bidder  may  qualify. 

133.  Unlike  other  bidding  credits  that 
are  requested  prior  to  the  auction,  a 
winning  bidder  applies  for  the  tribal 
land  bidding  credit  after  winning  the 
auction  when  it  files  its  long-form 
application  (FCC  Form  601). 
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134.  For  additional  information  on  the 
tribal  land  bidding  credit,  including 
how  the  amount  of  the  credit  is 
calculated,  applicants  sh<juld  review  the 
Commission's  rule  making  proceeding 
regarding  tribal  land  bidding  credits  and 
related  public  notices.  Relevant 
documents  can  be  viewed  on  the 
Commission's  Web  site  by  going  to 
http://wireless.fcc.gov/auctionii  and 
clicking  on  the  Tribal  Land  Credits  link. 

G.  Default  and  Disqualification 

135.  Any  high  bidder  that  defaults  or 
is  disqualified  after  the  close  of  the 
auction  [i.e..  fails  to  remit  the  required 
down  payment  within  the  prescribed 
period  of  time,  fails  to  submit  a  timely 
long-form  application,  fails  to  make  full 
payment,  or  is  otherwise  disqualified) 
will  be  subject  to  the  payments 
described  in  47  CFR  1.2'l04(gJ(2).  In 
such  event  the  Commission  may  re- 
auction  the  license  or  offer  it  to  the  next 
highest  bidder  (in  descending  order)  at 
its  final  bid.  In  addition,  if  a  default  or 
disqualification  involves  gross 
misconduct,  misrepresentation,  or  bad 
faith  by  an  applicant,  the  Commission 
may  declare  the  applicant  and  its 
principals  ineligible  to  bid  in  future 
auctions,  and  may  take  any  other  action 
that  it  deems  necessary,  including 
institution  of  proceedings  to  revoke  any 
existing  licenses  held  by  the  applicant. 

H.  Refund  of  Remaining  Upfront 
Payment  Balance 

136.  All  applicants  that  submit 
upfront  payments  but  are  not  winning 
bidders  for  a  license  in  Auction  No.  53 
may  be  entitled  to  a  refund  of  their 
remaining  upfront  payment  balance 
after  the  conclusion  of  the  auction.  No 
refund  will  be  made  unless  there  are 
excess  funds  on  deposit  from  the 
applicant  after  any  applicable  bid 
withdrawal  payments  have  been  paid. 
All  refunds  will  be  returned  to  the  payer 
of  record,  as  identified  on  the  FCC  Form 
159.  unless  the  payer  submits  written 
authorization  instructing  otherwise. 

137.  Bidders  that  drop  out  of  the 
auction  completely  may  be  eligible  for 
a  refund  of  their  upfront  payments 
before  the  close  of  the  auction.  Qualified 
bidders  that  have  exhausted  all  of  their 
activity  rule  waivers,  have  no  remaining 
bidding  eligibility,  and  have  not 
withdrawn  a  high  bid  during  the 
auction  must  submit  a  written  refund 
request.  If  you  have  completed  the 
refund  instructions  electronically,  then 
only  a  written  request  for  the  refund  is 
necessary.  If  not,  the  request  must  also 
include  wire  transfer  instructions. 
Taxpayer  Identification  Number  (TIN) 
and  FCC  Registration  Number  (FRN). 
Send  refund  request  to:  Federal 


Communications  Commission, 
Financial  Operations  Center,  Auctions 
Accounting  CJroup.  Gail  Classer,  445 
12th  Street,  SW.,  Room  1-C863, 
Washington,  DC  20554. 

138.  Bidders  are  encouraged  to  file 
their  refund  information  electronically 
using  the  refund  information  portion  of 
the  FCC  Form  175.  but  bidders  can  also 
fax  their  information  to  the  Auctions 
Accounting  Group  at  (202)  418-2843. 
Once  the  information  has  been 
approved,  a  refund  will  be  sent  to  the 
party  identified  in  the  refund 
information. 

Note:  Refund  processing  generally  takes  up 
to  two  weeks  to  complete.  Bidders  with 
questions  about  refunds  should  contact  Gail 
Glasser  at  (202)  418-0.';78. 

Federal  Communications  Commission. 
Margaret  Wiener, 

Chief.  Auctions  and  Industry  Analysis 

Division.  WTB 

iFR  Doc  03-25199  Filed  10-6-03;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC), 

ACTION:  Notice  and  request  for  comment. 


SUMMARY:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  IJ.S.C.  chapter  35). 
Currently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled:  (1)  Application  for 
Consent  to  Exercise  Trust  Powers  and 
(2)  Appraisal  Standards. 
DATES:  Comments  must  be  submitted  on 
or  before  December  8,  2003. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Leneta  Gregorie,  Counsel  (Consumer 
and  Compliance  Unit),  (202)  898-3719, 
Legal  Division.  Room  3062,  Attention: 
Comments/Legal,  P'ederal  Deposit 
Insurance  ('orporation,  550  17th  Street 
NW..  Washington,  DC  20429.  All 
comments  should  refer  to  the  0MB 
control  number,  tlomments  may  be 
hand-delivered  to  the  guard  station  at 
the  rear  of  the  17th  Street  Building 
(located  on  F  Street),  on  business  days 
between  7  a.m.  and  5  p.m.  [FAX  number 


(202)  898-3838;  Internet  address: 
comments@fdic.gov] . 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Joseph  F.  Lackey.  Jr.,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  10236, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leneta  G.  Gregorie,  Counsel  (Consumer 
and  Compliance  Unit)  (202)  898-3719. 
SUPPLEMENTARY  INFORMATION:  Proposal 
to  renew  the  following  currently 
approved  collections  of  information: 

1 .  Title:  Application  for  Consent  to 
Exercise  Trust  Powers. 

OMB  Number:  3064-0025. 

Form  Number:  6200/09. 

Frequency  of  Response:  On  occasion. 

Affected  Public:  All  financial 
institutions. 

Estimated  Number  of  Respondents: 
18. 

Estimated  Time  per  Response:  14 
applications — 8  hours;  4  applications — 
24  hours. 

Estimated  Total  Annual  Burden: 
82,150  hours. 

General  Description  of  Collection: 
Insured  state  nonmember  banks  submit 
applications  to  the  FDIC  for  consent  to 
exercise  trust  powers.  Applications  are 
evaluated  by  the  FDIC  to  verify 
qualifications  of  bank  management  to 
administer  a  trust  department  and  to 
ensure  that  the  bank's  finemcial 
condition  will  not  be  jeopardized  as  a 
result  of  trust  operations. 

2.  Title:  Appraisal  Standards. 
OMB  Number:  3064-0103. 
Frequency  of  Response:  On  occasion. 
Affected  Public:  All  financial 

institutions. 

Estimated  Number  of  Respondents: 
5,346. 

Estimated  Number  of  Responses: 
328,600. 

Estimated  Time  per  Response:  15 
minutes. 

Estimated  Annual  Burden:  82.150 
hours. 

General  Description  of  Collection: 
FIRREA  directs  the  FDIC  to  prescribe 
appropriate  standards  for  the 
performance  of  real  estate  appraisals  in 
connection  with  federally  related 
transactions  under  its  jurisdiction.  The 
information  collection  activities 
attributable  to  12  CFR  part  323  are  a 
direct  consequence  of  the  statutory 
requirements  and  the  legislative  intent. 

Request  for  Comment 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
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the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
biu-den  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biu-den  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Conunents  submitted  in  response  to  this 
notice  also  will  be  simunarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  in  Washington,  £>C,  this  1st  day  of 
October,  2003. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Executive  Secretary. 

(FR  Doc.  03-25375  Filed  10-6-03;  8:45  am] 

BILUNG  CODE  6714-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitloiis  Isy,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225},  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbaniung  companies  - 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enimierated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 


noted,  nonbanking  activities  will  be 
conducted  throu^out  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  31, 
2003. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Peayl  Street,  Dallas,  Texas  75201- 
2272: 

1.  SNB  Financial,  Inc.,  O'Donnell, 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  The  State  National  Bank 
of  Big  Spring,  Big  Spring,  Texas.  SNB 
Financial,  Inc.,  ciurently  operates  as 
O'Donnell  Bancshares,  Inc.,  O'Donnell, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  1,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-25319  Filed  10-6-03;  8:45  am] 

BILUNG  CODE  6210-01 -S 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclcet  No.  2003N-0213] 

Agency  information  Collection 
Activities;  Submission  for  Office  of 
Utanagement  and  Budget  Review; 
Comment  Request;  Reporting  and 
Recordkeeping  Requirements  and 
Availability  of  Sample  Electronic 
Products  for  Manufacturers  and 
Distributors  of  Electronic  Products 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Fax  written  comments  on  the 
collection  of  information  by  November 
6,  2003. 

ADDRESSES:  OMB  is  still  experiencing 
significant  delays  in  the  regular  mail, 
including  first  class  and  express  mail, 
and  messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  written 


comments  be  faxed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attn:  Fumie  Yokota.  Desk  Officer 
for  FETA,  FAX:  202-395-6974. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Peggy  Robbins,  Office  of  Management 
Programs  (HFA-250).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Reporting  and  Recordkeeping 
Requirements  and  Availability  of 
Sample  Electronic  Products  for 
Manufacturers  and  Distributors  of 
Electronic  Products  (OMB  Control 
Numbw  0910-0025>— Extension 

Under  sections  532  through  542  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360ii  through  360ss), 
FDA  has  the  responsibility  to  protect  the 
public  from  unnecessary  exposure  from 
radiation  from  electronic  products.  The 
regulations  issued  under  these 
authorities  are  listed  in  21  CFR  chapter 
I,  subchapter  J.  Specifically,  subchapter 
A  regulations,  21  CFR  5.10(a)(3),  5.25(b), 
5.35(a)(4),  and  5.600  through  5.606, 
delegate  administrative  authorities  to 
FDA. 

Section  532  of  the  act  directs  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  (the  Secretary)  to 
establish  and  carry  out  an  electronic 
product  radiation  control  program, 
including  the  development,  issuance, 
and  administration  of  performance 
standards  to  control  the  emission  of 
electronic  product  radiation  from 
electronic  products.  The  program  is 
designed  to  protect  the  public  health 
and  safety  from  electronic  radiation,  and 
the  act  authorizes  the  Secretary  to 
procure  (by  negotiation  or  otherwise) 
electronic  products  for  research  and 
testing  purposes  and  to  sell  or  otherwise 
dispose  of  such  products. 

Section  534(g)  of  the  act  directs  the 
Secretary  to  review  and  evaluate 
industr\'  testing  programs  on  a 
continuing  basis;  and  sections  535(e) 
and  (f)  of  the  act  direct  the  Secretar>'  to 
immediately  notify  manufacttirers  of, 
and  ensure  correction  of,  radiation 
defects  or  noncompliances  with 
performance  standards. 

Section  537(b)  of  the  act  contains  the 
authority  to  establish  and  maintain 
records  (including  testing  records), 
make  reports,  and  provide  information 
to  determine  whether  the  memufacturer 
has  acted  in  compliance. 

Parts  1002  through  1010  (21  CFR  parts 
1002  through  1010)  specif)'  reports  to  be 
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provided  bv  manufacturers  and 
distributors  to  FDA  and  records  to  he 
maintained  in  the  event  of  an 
investigation  of  a  safety  concern  or  a 
product  recall 

FDA  conducts  laboratory  compliance 
testing  of  products  covered  by 
regulations  for  product  standards  in 
parts  1020.  1030.  1040.  and  1050  (21 
CFR  parts  1020.  1030,  1040,  and  1050) 

FDA  details  product-specific: 
performance  standards  that  specify 
information  to  be  supplied  with  the 
product  or  require  specific:  reports.  The 
information  collections  are  either 
specifically  called  for  in  the  act  or  were 
developed  to  aid  the  agency  in 
performing  its  obligations  under  the  act 
The  data  reported  to  FD.-\  and  the 
records  maintained  are  used  by  FDA 
and  the  industry  to  make  decision*i  and 
take  actions  that  protect  the  public  from 
radiation  hazards  presented  by 
electronic  products  This  information 
refers  to  the  identification  of.  location 
of.  operational  characteristics  of,  quality 
assurance  programs  for.  and  problem 
identification  and  correction  of 


electronic  products.  The  data  provided 
to  users  and  others  are  intended  to 
encourage  actions  to  reduce  or  eliminate 
radiation  exposures. 

FDA  u.ses  the  following  forms  to  aid 
respondents  in  the  submission  of 
information  for  this  information 
collection:  (1)  Form  FDA  2767,  'Notice 
of  Availability  of  Sample  Electronic 
Product:"  (2)  Form  FDA  2877, 

Det:!aration  for  Imported  Electronic 
Products  Subject  to  Radiation  Control 
Standards,"  and  (3)  Form  FDA  3147, 
Application  for  a  Variance;  From  21 
CFR  1040.11(c)  for  a  Laser  Light  Show, 
Display,  or  Device." 

The  most  likely  respondents  to  this 
information  c:ollec:tion  will  be  electronic 
procfuc;t  and  x  ray  manufacturers, 
importers,  and  assemblers. 

In  the  Federal  Register  of  June  12, 
2003  (H8  FR  35231),  FDA  published  a 
60-day  notice  requesting  public 
comment  on  the  information  collection 
provisions   FDA  rec:eived  two  comments 
on  the  Fro  A  radiation  program 
paperwork  burden  (under  (JMB  control 
number  0910-0025).  One  comment 


pertained  to  the  information  collection, 
it  stated  that  the  Occupational  Safety 
and  Health  Administration  and  the 
Department  of  Health  and  Human 
Services  (DHHS)  already  have  radiation 
standards  and  that  government 
paperwork  on  radiation  emissions  is  of 
dubious  value  until  more  research  is 
conducted,  particularly  on  nonthermal 
effects  of  microwave/radiofrequency 
radiation.  FDA  is  the  agency  of  DHHS 
that  is  responsible  for  radiation  safety 
standards  for  electronic  products. 
Industry  paperwork  on  radiation  safety 
provides  the  agency  with  critical 
information  on  radiation  controls,  such 
as  safety  interlocks,  timers,  warning 
labels,  etc..  and  on  radiation  emissions 
that  are  compared  to  known  bioeffects 
hazards,  whether  specified  in 
mandatory  FDA  standards  or  more 
recent  consensus  standards. 
Specifically,  information  provided  to 
FDA  on  microwave  radiation  is 
compared  to  levels  known  to  cause 
thermal  injuries. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 

Form  No 

No.  of  Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

10C23 

.  10 

1 

10 

12 

120 

1002  10  and  1010.3 

540 

1.6 

850 

24 

20,400 

100211 

1.000 

1.5 

1,500 

0.5 

750 

1002  12 

150 

1 

150 

5 

750 

1002  13  annual 

900 

1 

900 

26 

23,400 

1002  13  quarterly 

250 

2.4 

600 

0.5 

300 

1002  20 

40 

1 

40 

2 

80 

1002  50(a)  and  1002.51 

10 

1.5 

15 

1 

15 

FDA  2877 

600 

32 

19,200 

0.2 

3,840 

10102 

1 

1 

1 

5 

5 

10104(b) 

1 

1 

1 

120 

120 

1010  5  and  1010,13 

3 

1 

3   , 

22 

66 

FDA  2767 

145 

11  03 

1,600 

0.09 

144 

1020  20(c)(4) 

1 

1 

1 

1 

1 

1020.30(d).  (d)(1).  and  (d)(2) 

FDA  2579 

2,345 

8.96 

21,000 

0.30 

6,300 

1020  30(g) 

200 

1.33 

265 

35 

9,275 

1020  30(h)(1)  through 

(h)(4), 1020. 32(a)(1i  and  ig) 

200 

1  33 

265 

35 

9,275   • 

1020.32(g)  and  1020.33(c).  (d). 
(g)(4),  (J)(1).  and  (j)(2) 

9 

1 

9 

40 

360 

1020  40(c)(9)(i)  and  (c)(9)(ii) 

8 

1 

8 

40 

320 
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1                             Table  1.— Estimated  Annual  Reporting  Burden^— Continued 

21  CFR  Section 

Form  No. 

No.  of  Respondents 

Annual  Frequency       Total  Annual 
per  Response            Responses 

Hours  per 
Response 

Total  Hours 

1030.10(c)(4) 

41 

1.61                      66 

20 

1,320 

1030.10(c)(5)(l)  through  (c)(5)(iv) 

41 

1.61                      66 

20 

1,320 

1030.10(c)(6)(iii)  and  (c)(6)(iv) 

1 

1 

1 

1 

1040.10(a)(3)(i) 

83 

1                           83 

3 

249 

1040.10(h)(1)(i)  through  (h)(1)(vi) 

805 

1                         805 

8 

6,440 

1040.10(h)(2)(i)and(h)(2)(il) 

100 

1                 1          100 

8 

600 

1040.11(a)(2) 

190 

1                 I          190 

10 

1.900 

1040.11(c) 

FDA  3147 

53 

2.2             i          115 

0.5 

58 

1040.2C(d),  (e)(1),  and  (e)(2) 

110 

1                           110 

10 

1,100 

1040.30(c)(1) 

1 

i 

1                               1 

1 

1 

1040.30(c)(2) 

7 

7 

1 

7 

1050.10(0(1)  through  (0(2)(lii) 

10 

10 

56 

560 

Total  Annual  Reporting  Burden 

89,278 

1  There  are  no  capital  costs  or  operating  ar>d  niaintenance  costs  associated  with  this  collection  of  information. 

1                                  Table  2.— Estimated  Annual  Recordkeeping  Burden^ 

■"— 

-- 

21  CFR  Section 

No.  of  Recordkeepers 

AnrAjal  Frequency  of 
Recordkeeping 

Total  Annual 
Records 

Hours  per  Recordkeeper 

Total  Hours 

1002.30  and  1002.31(a) 

1,150 

1,655.5 

1,903,825 

198.7 

228,505 

1002.40  and  1002.41 

2,950 

49.2 

145,140 

2.4 

7,080 

1020.30(g)(2) 

22 

1 

22 

0.5 

11 

1040.10(a)(3)(ii) 

83 

1 

83 

1.0 

83 

Totals 

235,679 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  burden  estimates  were  derived  by 
consultation  with  FDA  and  industry 
personnel  and  actual  data  collected 
from  industry  over  the  past  3  years.  An 
evaluation  of  the  type  and  scope  of 
information  requested  was  also  used  to 
derive  some  time  estimates.  For 
example,  disclosure  information 
primarily  requires  time  only  to  update 
and  maintain  existing  manuals.  Initial 
development  of  manuals  has  been 
performed  except  for  new  firms  entering 
the  industry.  When  information  is 
generally  provided  to  users,  assemblers, 
or  dealers  in  the  same  manual,  they 
have  been  grouped  together  in  table  1  of 
this  dociunent. 

The  following  information  collection 
requirements  are  not  subject  to  review 
by  OMB  because  they  do  not  constitute 
a  "collection  of  information"  under  the 
PRA:  Sections  1002.31(c);  1003.10(a), 
(b),  and  (c);  1003.11(a)(3)  and  (b); 


1003.20(a)  through  (h);  1003.21(a) 
through  (d);  1003.22(a)  and  (b); 
1003.30(a)  and  (b);  1003.31(a)  and  (b); 
1004.2(a)  through  (i);  1004.3(a)  through 
(i);  1004.4(a)  through  (h);  and  1005.21(a) 
through  (c).  These  requirements  "apply 
to  the  collection  of  information  during 
the  conduct  of  general  investigations  or 
audits"  (5  CFR  1320.4(b)).  According  to 
5  CFR  1320.3(c)(2),  the  following 
labeling  requirements  are  also  not 
subject  to  review  under  the  PRA 
because  they  are  a  public  disclosure  of 
information  originally  supplied  by  the 
Federal  Government  to  the  recipient  for 
the  purpose  of  disclosure  to  the  public: 
Sections  1020.10(c)(4),  1030.10(c)(6), 
1040.10(g),  1040.30(c)(1),  and 
1050.10(d)(1). 


Dated:  September  30.  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-25304  Filed  10-&-03;  8:45  am] 

BILUNG  CODE  41 60-01 -S 

DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0324] 

Certain  Antibiotic  New  Aninuii  Drug 
Products  and  Use  Combinations 
Subject  to  Listings  in  the  New  Animal 
Drug  Regulations;  Drug  Efficacy  Study 
Implementation;  Notice  of  Opportunity 
for  Hearing;  Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  correction. 
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SUMMARY:  The  Food  and  Drug 
Admini.stration  (FDA)  is  correcting  a 
notice  of  opportunity  for  hearing  that 
pubhshed  in  the  Federal  Register  on 
August  8,  2003  (68  FR  47332)   FDA  is 
correcting  a  pn^duct  name  used  by  the 
current  sponsor  of  NADA  141-137,  the 
FR  citation  for  a  Drug  Efficacy  Study 
Implementation  Program  finding  of 
effectiveness,  and  the  column  headings 
of  six  tables.  These  corrections  are  being 
made  to  improve  the  accuracy  of  the 
Federal  Register  This  notice  also 
e.xtends  the  deadline  for  parties  who 
have  requested  a  hearing  to  submit  data 
and  analysis  upon  which  their  request 
for  a  hearing  relies.  Other  interested 
persons  may  submit  comments  on  the 
notice  of  opportunity  for  hearing 
(NOOH)  before  the  deadline. 

DATES:  Submit  all  written  data  and 
analysis  upon  which  a  request  for  a 
hearing  relies  and  other  written 
comments  by  Movember  6.  2003 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  I   Beaulieu.  O^nter  for 
Veterinary  Medicine  (HP'V-1).  7519 
Standish  PI  ,  RockviUe,  MD  20855.  301- 
827-2954.  e-mail: 
abeaulie^cvm.f da.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  .\ugust  8. 
2003  (68  FR  47332).  FDA  announced  the 
effective  conditions  of  use  for  some  of 
the  drug  products  and  use  combinations 
subjet:!  to  the  listings  in  *?*?  510.515  and/ 
or  558.15  (21  CFR  510.515  and/or 
558.15).  and  proposed  to  withdraw  the 
new  animal  drug  applications  (NADAs) 
for  those  products  or  use  combinations 
lacking  substantial  evidence  of 
effectiveness  following  a  90-day 
opportunity  to  supplement  the  .NADAs 
with  labeling  conforming  to  the  relevant 
findings  of  effectiveness.  The  Center  for 
Veterinary  .Medicine  l(;VM)  also 
provided  an  opportunity  for  hearing  for 
applications  proposed  to  be  withdrawn 
Interested  persons  were  given  until 
September  8,  2003,  to  submit  written 
appearances  and  requests  for  a  hearing; 
until  October  7 .  2003.  to  submit  data 
and  analysis  upon  which  a  re(|uest  for 
a  hearing  relies;  and  until  November  b. 
2003.  to  submit  supplemental  NADAs. 
.After  publication  of  the  NO(3H.  several 
errors  were  found  b\'  (A'M  and  others. 
CVM  is  correcting  these  errors,  but  does 
not  believe  that  these  (:orrcu:tions  alter 
the  underU  ing  basis  (jf  the  .NOOH. 

II.  Corrections 

In  FR  Doc.  03-20241,  published 
August  8.  2003  (68  FR  47332).  the 
following  corrections  are  made; 


1  On  page  47333,  in  the  third 
i:olumn.  under  "A  Bacitracin 
Mfthvifne  Disalicvlatc  Single-lngreciient 
Type  A  Mfdicatcci  Articlps."  the  trade 
name  following  N'ADA  141-137. 
•■FORTR.\(;iN".  is  corrected  to  read 

•PENNITRACIN" 

2  On  pages  47335  in  tables  2.  3,  and 
4,  and  on  page  4733b  in  table  5,  in  the 
table  heading   'Oxytetracycline"  is 
corrected  to  read 

■■(Jxytetracy(:line'"with  a  footnote 
added  to  read  "'Expressed  in  terms  of 
an  equivalent  amount  of  oxytetracycline 
hydrochloride  "  and  "Neomycin"  is 
corrected  to  read  "Neomycin  Sulfate" 

3.  On  pages  47335  in  tables  2,  3,  and 
4,  and  on  page  47336  in  table  5  in  the 
first  column  heading  "Oxytetracycline" 
is  ciorrected  to  read  "Oxytetracycline'" 
and  "neomycin"  is  corrected  to  read 
neomycin  sulfate", 

4  On  page  47336,  in  the  first  column, 
under  "C'.  (Jonibinutmn  Drug  Type  B 
and  Typ*-  (!  Medicated  Feeds  for  Poultry 
CJontainiiig  Micart)aziri."thf. 
combination  use  following  NADA  98- 
371  "NK;ARB.\ZIN  (nicarbazin). 
PENR;ILLIN  C.  procaine  (procaine 
penicillin),  and  3-NITRO  (roxarsone)"  is 
corrected  to  read  "nicarbazin,  procaine 
penicillin,  and  roxarsone". 

5  On  page  47336,  in  the  first  column, 
under  "(J  Combination  Drug  Type  B 
and  Type  C  Medicated  Feeds  for  Poultry 
(AHitaining  S'lcarhazin."  the 
cimibination  use  following  NADA  98- 
374  "NICARBAZIN  (nicarbazin)  and 
PENICILLIN  C  PROCAINE  (procaine 
penicillin)"  is  corrected  to  read 
"nicarbazin  and  procaine  penicillin". 

6.  On  page  47336.  in  the  second 
column,  under  "C.  Combination  Drug 
Type  B  and  Type  C  Medicated  Feeds  for 
Poultix  Containing  Xicarbazin."  the 
combination  use  following  NADA  100- 
853  "NICARBAZIN  (nicarbazin). 
B.\CIFEKM  (BMD).  and  3NITRO 
imxarsone)"  is  corrected  to  read 

nicarbazin.  bacitracin  methylene 
disalicylate,  and  roxarsone". 

7   On  page  47336,  in  the  third 
column,  under  "C.  Combination  Drug 
Type  B  and  Type  C  Medicated  Feeds  for 
Poultrs'  Containing  Xicarbazin."  in  the 
fourth  line,  "bacitracin  zinc"  is 
corrected  to  read    bacitracin  methylene 
disalicylate". 

8.  On  page  47336.  in  the  third 
column,  in  the  eighth  and  ninth  lines, 
"35  FR  12490,  August  5,  1970 
(bacitracin  zinc)"  is  corrected  to  read 
"35  FR  11531,  luly  17,  1970.  as 
corrected  by  35  FR  15408.  October  2. 
1970  (bacitracin  methylene 
disalicylate)". 

9  On  page  473.17  in  table  6.  and  on 
page  47338  in  table  7,  in  the  first  three 
column  headings  "Type  A  article  in  g/ 


ton"  is  corrected  to  read  "Drug  in  g/ 
ton". 

Dated:  October  1,  2003, 
Stephen  F.  Sundlof, 

Director.  Center  for  Veterinary  Medicine. 
(FR  Doc.  U3-2.S343  Filed  10-6-03:  8:4.5  ami 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS 
action:  Notice, 


SUMMARY:  The  Department  of  Health  and 
Human  Services  (HHS)  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  the  standards  of 
Subpart  C  of  the  Mandatory  Guidelines 
for  Federal  Workplace  Drug  Testing 
Progrcuns  (Mandatory  Guidelines) 
published  in  the  Federal  Register  on 
April  11,  1988  (53  FR  11970).  and 
revised  in  the  Federal  Register  on  June 
9.  1994  (59  FR  29908)  and  on  September 
30,  1997  (62  FR  51118).  A  notice  listing 
all  currently  certified  laboratories  is 
published  in  the  Federal  Register 
during  the  first  week  of  each  month.  If 
any  laboratory's  certification  is 
suspended  or  revoked,  the  laboratory 
will  be  omitted  from  subsequent  lists 
until  such  time  as  it  is  restored  to  full 
certification  under  the  Mandatory 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
HHS'  National  Laboratory  Certification 
Program  (NLCP)  during  the  past  month, 
it  will  be  listed  at  the  end,  and  will  be 
omitted  from  the  monthly  listing 
thereafter. 

This  notice  is  also  available  on  the 
Internet  at  http://workpIace.samhsa.gov 
and  http://ww\v. drugfreeworkplace.gov 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl, 
Division  of  Workplace  Programs.  5600 
Fishers  Lane,  Rockwall  2,  Room  815, 
Rockville,  Maryland  20857;  301-443- 
6014  (voice),  301-443-3031  (fax). 
SUPPLEMENTARY  INFORMATION:  The 
Mandatory  Guidelines  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Public  Law 
100-71 .  Subpart  C  of  the  Guidelines. 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  that 
laboratories  must  meet  in  order-to 
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conduct  iirine  drug  testing  for  Federal 
agencies.  To  become  certified,  an      « 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection. 

To  maintain  that  certification,  a 
laboratory  must  participate  in  a 
quarterly  performance  testing  program 
plus  periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Mandatory  Guidelines.  A  laboratory 
must  have  its  letter  of  certification  from 
HHS/SAMHSA  (formerly:  HHS/NIDA) 
which  attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Mandatory  Guidelines,  the  following 
laboratories  meet  the  minimum 
standards  set  forth  in  the  Mandatory 
Guidelines: 

ACL  Laboratories,  8901  W.  Lincoln  Ave., 
West  Allis,  WI  53227,  414-328-7840  / 
800-877-7016,  (Formerly:  Bayshore 
Clinical  Laboratory). 

ACM  Medical  Laboratory,  Inc.,  160  Elmgrove 
Park,  Rochester,  NY  14624,  585-429-2264. 

Advanced  Toxicology  Network,  3560  Air 
Center  Cove,  Suite  101,  Memphis,  TN 
38118,  901-794-5770  /  888-290-1150. 

Aegis  Analytical  Laboratories,  Inc.,  345  Hill 
Ave.,  Nashville,  TN  37210,  615-255-2400. 

Alliance  Laboratory  Services,  3200  Bumet 
Ave.,  Cincinnati,  OH  45229,  513-585- 
6870,  (Formerly:  Jewish  Hospital  of 
Cincinnati,  Inc.). 

Baptist  Medical  Center — ^Toxicology 
Laboratory,  9601 1-630,  Exit  7,  Little  Rock, 
AR  72205-7299,  501-202-2783,  (Formerly: 
Forensic  Toxicology  Laboratory  Baptist 
Medical  Center). 

Clinical  Reference  Lab,  8433  Quivira  Rd., 
Lenexa,  KS  66215-2802,  800-445-6917. 

Diagnostic  Services  Inc.,  dba  DSI,  12700 
Westlinks  Dr.,  Fort  Myers,  FL  33913,  239- 
561-B200  /  800-735-5416. 

Doctors  Laboratory,  Inc.,  P.O.  Box  2658,  2906 
Julia  Dr.,  Valdosta,  GA  31602,  912-244- 
4468. 

DnigProof ,  Division  of  Dynacare/Laboratory 
of  Pathology,  LLC,  1229  Madison  St.,  Suite 
500,  Nordstrom  Medical  Tower,  Seattle, 
WA  98104,  206-386-2661  /  800-898-0180, 
(Formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle,  Inc.). 

DrugScan,  Inc.,  P.O.  Box  2969, 1119  Meams 
Rd.,  Warminster,  PA  18974,  215-674-9310. 

Dynacare  Kasper  Medical  Laboratories*, 
10150-102  St.,  Suite  200,  Edmonton, 
Alberta,  Canada  TJ5  5E2,  780-451-3702  / 
800-661-9876. 

ElSohly  Laboratories,  Inc.,  5  Industrial  Park 
Dr.,  Oxford,  MS  38655,  662-236-2609. 

Express  Analytical  Labs,  3405  7th  Ave.,  Suite 
106.  Marion,  lA  52302,  31^377-0500. 

Gamma-E>ynacare  Medical  Laboratories',  A 
Division  of  the  Gamma-I)ynacare 


Laboratory  Partnerehip,  245  Pall  Mall  St., 
London,  ONT,  Canada  N6A  1P4. 

General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison,  WI  53715,  608-267- 
6225. 

KroU  Laboratory  Specialists,  Inc.,  1111 
Newton  St.,  Gratna,  LA  70053,  504-361- 
8989  /  800-433-3823,  (Formerly: 
Laboratory  Spedahsts,  Inc.  J. 

LabOne,  Inc.,  16101  Renner  Blvd.,  Lenexa, 
KS  66219,  913-888-3927  /  800-873-8845. 
(Formerly:  Center  for  Laboratory  Services, 
a  Division  of  LabOne,  Inc.). 

Laboratory  Corporation  of  America  Holdings, 
7207  N.  Gessner  Rd.,  Houston,  TX  77040, 
713-856-8288  /  800-800-2387. 

Laboratory  Corporation  of  America  Holdings, 
69  First  Ave.,  Raritan,  NJ  08869,  908-526- 
2400  /  800-437-4986,  (Formerly:  Roche 
Biomedical  Laboratories,  Inc.). 

Laboratory  Corporation  of  America  Holdings, 
1904  Alexander  Dr.,  Research  Triangle 
Park,  NC  27709,  919-572-6900  /  800-833- 
3984.  (Formerly:  LabCorp  Occupational 
Testing  Services,  Inc.,  CompuChem 
Laboratories,  Inc.;  CompuChem 
Laboratories,  Inc.,  A  Subsidiary  of  Roche 
Biomedical  Laboratory;  Roche 
CompuChem  Laboratories,  Inc.,  A  Member 
of  the  Roche  Group). 

Laboratory  Corporation  of  America  Holdings, 
10788  Roselle  St.,  San  Diego,  CA  92121, 
800-882-7272,  (Formerly:  Poisonlab,  Inc.). 

Laboratory  Corporation  of  America  Holdings, 
1120  StateUne  Rd.  West,  Southaven,  MS 
38671.  866-827-8042  /  800-233-6339, 
(Formerly:  LabCorp  Occupational  Testing 
Services,  Inc.;  MedExpress/National 
Laboratory  Center). 

Marshfield  Laboratories,  Forensic  Toxicology 
Laboratory,  1000  North  Oak  Ave., 
Marshfield,  WI  54449,  71S-389-3734  / 
800-331-3734. 

MAXXAM  Analytics  Inc.*,  5540  McAdam 
Rd.,  Mississauga,  ON,  Canada  L4Z  IPI, 
905-890-2555,  (Formerly:  NOVAMANN 
(Ontario)  Inc.). 

MedTox  Laboratories,  Inc.,  402  W.  County 
Rd.  D,  St.  Paul,  MN  55112.  651-636-7466 
/  800-832-3244. 


'  The  Standards  Council  of  Canada  (SCC)  voted 
to  end  its  Laboratory  Accreditation  Program  for 


Substance  Abuse  (LAPSA)  effective  May  12, 1998. 
Laboratories  certified  through  that  program  were 
accredited  to  conduct  forensic  urine  drug  testing  as 
required  by  U.S.  Department  of  Transportation 
(DOT)  regulations.  As  of  that  date,  the  certification 
of  those  accredited  Canadian  latxiratories  will 
continue  under  DOT  authority.  The  responsibility 
for  conducting  quarterly  performance  testing  plus 
periodic  on-site  inspections  of  those  LAPSA- 
accredited  laboratories  was  transferred  to  the  U.S. 
HHS.  with  the  HHS'  NLCP  contractor  continuing  to 
have  an  active  role  in  the  performance  testing  and 
laboratory  inspection  processes.  Other  Canadian 
lalxiratories  wishing  to  be  considered  for  the  NLCP 
may  apply  directly  to  the  NLCP  contractor  just  as 
U.S.  laboratories  do. 

Upon  finding  a  Canadian  laboratory  to  be 
qualified,  HHS  will  recommend  that  DOT  certify 
the  laboratory  (Federal  Register,  ]uly  16,  1996)  as 
meeting  the  minimum  standards  of  the  Mandatory 
Guidelines  published  in  the  Federal  Register  on 
June  9, 1994  (59  FR  22908)  and  on  September  30. 
1997  (62  FR  51118).  After  receiving  DOT 
certification,  the  latxiratory  will  be  included  in  the 
monthly  list  of  HHS  certified  laboratories  and 
participate  in  the  NLCP  certification  maintenance 
program. 


MetroLab-Legacy  Laboratory  Services,  1225 
NE  2nd  Ave.,  Portland,  OR  97232,  503- 
413-5295  /  800-950-5295. 

Minneapolis  Veterans  Affairs  Medical  Center, 
Forensic  Toxicology  Laboratory,  1  Veterans 
Dr.,  Minneapolis,  MN  55417,  612-725- 
2088. 

National  Toxicology  Laboratories,  Inc.,  IICX) 
California  Ave.,  Bakersfield,  CA  93304, 
661-322-4250  /  800-350-3515. 

Northwest  Drug  Testing,  a  division  of  NWT 
Inc.,  1141  E.  3900  S..  Salt  Lake  City,  UT 
84124,  801-293-2300  /  800-322-3361, 
(Formerly:  NWT  Drug  Testing,  NorthWest 
Toxicologj-,  Inc.). 

One  Source  Toxicology  Laboratory,  Inc.,  1705 
Center  St.,  Deer  Park,  TX  77536,  713-920- 
2559,  (Formerly:  University  of  Texas 
Medical  Branch,  Clinical  Chemistry 
Division;  UTMB  Pathology-Toxicology 
Laboratory). 

Oregon  Medical  Laboratories,  P.O.  Box  972, 
722  East  11th  Ave.,  Eugene,  OR  97440- 
0972,  541-687-2134. 

Pacific  Toxicology  Laboratories,  9348  DeSoto 
Ave.,  Chatsworth,  CA  91311,  800-328- 
6942,  (Formerly:  Centinela  Hospital 
Airport  Toxicology  Laboratory). 

Pathology  Associates  Medical  Laboratories, 
110  West  Chff  Dr.,  Spokane,  WA  99204, 
509-755-8991  /  800-541-7891x8991. 

PharmChem  Laboratories,  Inc.,  4600  N. 
Beach,  Haltom  City,  TX  76137,  817-605- 
5300,  (Formerly:  PharmChem  Laboratories, 
Inc.,  Texas  Division;  Harris  Medical 
Laboratory). 

Physicians  Reference  Laboratory,  7800  West 
110th  St.,  Overiand  Park,  KS  66210.  913- 
339-0372  /  800-821-3627. 

Quest  Diagnostics  Incorporated,  3175 
Presidential  Dr.,  Atlanta,  GA  30340,  770- 
452-1590  /  800-729-6432,  (Formerly: 
SmithKline  Beecham  Clinical  Laboratories; 
SmithKline  Bio-Science  Laboratories). 

Quest  Diagnostics  Incorporated,  4770  Regent 
Blvd.,  Irving,  TX  75063,  800-«24-6152, 
(Moved  from  the  Dallas  location  on  03/31/ 
01;  Formerly:  SmithKline  Beecham 
Clinical  Laboratories;  SmithKline  Bio- 
Science  Laboratories). 

Quest  Diagnostics  Incorporated,  4230  South 
Bumham  Ave.,  Suite  250,  Las  Vegas,  NV 
89119-5412,  702-733-7866  /  800-433- 
2750,  (Formerly:  Associated  Pathologists 
Laboratories,  Inc.). 

Quest  Diagnostics  Incorporated,  400  Egypt 
Rd.,  Norristowrn,  PA  19403,  610-631-^600 
/  877-642-2216.  (Formerly:  SmithKline 
Beecham  Clinical  Laboratories;  SmithKline 
Bio-Science  Laboratories). 

Quest  Diagnostics  Incorporated,  506  E.  State 
Pkwy.,  Schaumburg,  IL  60173,  800-669- 
6995  /  847-885-2010,  (Formerly: 
SmithKline  Beecham  Clinical  Laboratories; 
International  Toxicology  Laboratories). 

Quest  Diagnostics  Incorporated.  7600  Tyrone 
Ave.,  Van  Nuys,  CA  91405,  818-989-2520 
/  800-877-2520,  (Formerly:  SmithKline 
Beecham  Clinical  Laboratories). 

Scientific  Testing  Laboratories.  Inc..  450 
Southlake  Blvd.,  Richmond,  VA  23236, 
804-378-9130. 

Sciteck  Clinical  Laboratories,  Inc.,  317 
Rutledge  Rd.,  Fletcher,  NC  28732,  828- 
650-0409. 
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S  ED.  Medical  Laboratories,  5601  Offite 

Blvd  ,  .Mbuquerque.  NM  87109  505-727- 

6.100     800-999-5227 
South  Bend  Medual  Foundation,  Ini  .  530  N 

Ldfavette  Blvd  ,  South  Bfnd.  IN  46601. 

574-234-4176  x276. 
Southwest  Laboratories,  2727  W.  Baseline 

Rd.,  Tempe.  KL  85283,  602-438-8507  / 

800-279-0027. 
Sparrow  Health  System,  Toxicology  Testing 

Center.  St   LawTence  Campus.  1210  \V. 

Saginaw   Lan.sing.  MI  48915.  517-377- 

0520.  (Formerly  St.  Lawrence  Hospital  & 

Healthcare  System). 
St  .\nthonv  Hospital  Toxicology  Laboratory, 

1000  N  Lee  St.,  Oklahoma  City.  OK  73101, 

405-272-7052. 
Sure-Test  Laboratories.  Inc..  2900  Broad 

Aye  .  Memphis,  TN  38112.  901-474-6026 
Toxicology  &  Drug  Monitoring  Laboratory. 

I'niyersity  of  Missouri  Hospital  St  (Clinics 

2703  Clark  Lane.  Suite  B.  Lower  Level. 

Columbia,  MO  65202,  573-882-1273 
Toxicology  Testing  Service.  Inc.,  5426  N.W 

79th  Ave..  Miami.  FL  33166.  305-593- 

2260 
LIS  Army  Forensic  Toxicology  Drug  Testing 

Laboratory.  2490  Wilson  St..  Fort  George  Ci 

Meade.  MD  20755-5235.  301-677-7085. 

.\iina  Marsh, 

Actins,  Executive  Officer.  S^4MHS/\. 

(FR  Doc.  03-25328  Filed  10-6-03;  8:45  am] 

BILUNG  COOe  4160-20-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Directorate  of  Information  Analysis 
and  Infrastructure  Protection;  National 
Infrastructure  Advisory  Council 

Notice  of  Open  Meeting 

The  National  Infrastructure  Advisory 
Council  (NL\C)  will  meet  on  Tuesday. 
October  14.  2003,  from  2  p.m.  until  4 
p.m.  EDT.  The  meeting,  which  will  be 
held  telephonically,  will  be  open  to  the 
public  via  a  "listen  only"  telephone 
bridge.  The  number  of  lines  is  limited 
and  will  be  available  on  a  "first-come, 
first-served"  basis.  Members  of  the 
public  interested  in  attending  by 
telephone  should  call  (roll  free)  1-877- 
888-4034  and  notify  the  operator  that 
they  are  calling  for  the  NLAC 
conference. 

The  Council  advises  the  President  of 
the  L'nited  States  on  the  security  of 
information  systems  for  critical 
infrastructure  supporting  other  sectors 
of  the  economy,  including  banking  and 
finance,  transportation,  energy, 
manufacturing,  and  emergency 
government  services. 

Summary  of  Agenda 

At  this  meeting,  the  Council  will 
receive  the  findings  and  propose 
recommendations  developed  by  its 
working  groups  on  Cross  Sector 


Interdependencies  and  Risk  Assessment 
Guidance  and  Regulatory  Guidance, 
respectively   In  addition,  the  Count:il 
will  receive  status  briefings  on  the 
continuing  activities  of  its  working 
groups  on  Vulnerability  Disclosure 
Guidelines  and  the  Evaluation  and 
Enhancement  of  Information  Sharing 
and  Analysis.  Copies  of  briefing 
materials  to  be  used  during  the  meeting 
will  be  posted  on  the  Mefting 
information  set^tion  of  the  Council's 
Web  site  at  http://}A■^^'^^■. dhs.gov/ 
dhspublir/ 

display  ■'thf'nn^=9f-content=  1 795  in 
advance  oi  the  meeting. 

Written  comments  may  be  submitted 
at  any  time  before  or  after  the  meeting. 
However,  to  facilitate  distribution  of 
public  presentation  materials  to  Council 
members,  the  C(juncil  suggests  that 
presenters  forward  the  public 
presentation  materials,  ten  days  priors 
to  the  meeting  date,  to  the  following 
address:  Mr.  Eric  T.  Werner,  Directorate 
of  Information  Analysis  and 
Infrastructure  Protection,  U,S. 
Department  of  Homeland  Security,  14th 
Street  &  Constitution  Avenue,  NW., 
Room  6703.  Washington,  DC  20230. 

For  more  information  about  the  NIAC 
or  this  meeting,  please  refer  to  the 
Council's  web  site  or  contact  Eric 
Werner  at  (202)  482-7470. 

Dated   September  29,  2003 
Eric  T,  Werner, 
Council  Liaison  Officer. 

[FR  Doc.  03-25516  Filed  10-3-03:  1:50  pm] 
BM.UNG  COOE  4410-10-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1495-OR] 

Delaware;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency.  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security, 

ACTION:  Notice 


summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Delaware 
(FEMA-1495-DR).  dated  September  23, 
2003,  and  related  determinations. 
EFFECTIVE  DATE:  September  23,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Rec:overy  Division,  Federal 
Emergency  Managfunent  Agenc;y, 
Washington.  DC  20472,  (202)  646-2705. 


SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  23,  2003,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act.  42  U.S.C,  5121-5206 
(the  Stafford  Act),  as  follows: 

1  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Delaware 
resulting  from  Tropical  Storm  Henri  on 
September  15.  2003,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121-5206  (the  Stafford  Act). 
L  therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Delaware. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas,  and  Hazard  Mitigation 
throughout  the  State.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance. 
Hazard  Mitigation,  and  the  Other  Needs 
Assistance  under  Section  408  of  the  Stafford 
Act  will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act, 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U,S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  under  Executive 
Order  12148,  as  amended,  Michael  J. 
Hall,  of  FEMA  is  appointed  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

I  do  hereby  determine  the  following 
area  of  the  State  of  Delaware  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

New  Castle  County  for  Individual 
Assistance  and  F*ublic  Assistance. 

All  counties  within  the  State  of 
Delaware  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program:  83,539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
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Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program — 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Bro%vii, 

Under  Secretary,  Emergency  Preparedness 

and  Response,  Department  of  Homeland 

Security. 

[FR  Doc.  03-25348  Filed  10-6-03;  8:45  am] 

BILUNG  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1494-DR] 

Delaware;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Delaware  (FEMA-1494-DR). 
dated  September  20,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  September  26.  2003. 
FOR  FURTHER  INf=ORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Delaware  is  hereby  amended  to 
include  the  Hazard  Mitigation  Grant 
Program  for  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of 
September  20,  2003: 

All  counties  in  the  State  of  Delaware  are 
eligible  to  apply  for  assistance  imder  the 
Hazard  Mitigation  Grant  Program. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 


Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary.  Emergency  Preparedness 

and  Response,  Department  of  Homeland 

Security. 

[FR  Do-.  03-25363  Filed  10-6-03;  8:45  am] 

BILUNG  CODE  671S-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1493-OR] 

District  of  Columbia;  Amendment  No.  1 
to  Notice  of  a  Maja'  Disaster 
Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
District  of  Columbia  (FEMA.-1493-DR), 
datedSeptember  20,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  September  26,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 

SUPPLEMENTARY  INFORMATKM:  The  notice 
of  a  major  disaster  declaration  for  the 
District  of  Coliunbia  is  hereby  amended 
to  include  the  Hazard  Mitigation  Grant 
Program  for  the  District  of  Columbia 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  20,  2003: 

The  District  of  Columbia  is  eligible  to 
apply  for  assistance  under  the  Hazard 
Mitigation  Grant  Program. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program — 
Other  Needs,  83.544,  Public  Assistance 


Grants;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary.  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

[FR  Doc.  03-25347  Filed  10-6-03;  8:45  am] 

BILLING  CODE  671B-02-P 


DEPARTMENT  OF  HOMEUVND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEJyiA-1476-DR] 

Indiana;  Amendment  No.  9  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homelemd  Security. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Indiana  (FEMA-1476-DR), 
dated  July  11,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  September  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATKNI:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Indiana  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  11,  2003: 

Madison  County  for  Public  Assistance 
(already  designated  for  Individua] 
Assistance  ) 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  P*rogram — 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  0.  Brown, 

Under  Secretary,  Emergency  Preparedness 

and  Response,  Department  of  Homeland 

Security. 

[FR  Doc.  03-25353  Filed  10-6-03:  8:45  am] 
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DEPAPrTMCIfT  OF  HOMELAND 
SECUPWTY 

Federal  Ewarfawcy  Management 
Agency 

[FEftU^-3ia»-EIIII| 

Michigan;  Emergency  and  Related 


AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
action:  Notice. 


SUMMAHY:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  Michigan 
(FEMA-3189-EM),  dated  September  2.3, 
2003,  and  related  determinations. 
EFFKrWC  DATE:  September  23.  2003. 
FOn  FUfTTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Recovery  Division.  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-2705 
SUPPLEMENT  ANY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  23,  2003,  the  President 
declared  an  emergency  declaration 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(Stafford  Act),  as  follows: 

I  have  determined  that  the  emergency 
conditions  in  certain  areas  of  the  State  of 
Michigan,  resulting  from  a  severe  power 
outage  on  August  14-17.  2003,  are  of 
sufficient  severity  and  magnitude  to  warrant 
an  emergency  declaration  under  the  Robert  T 
Stafford  Disaster  Relief  and  Emergency 
.Assistance  Act,  42  U  S.C.  5121-5206 
{Stafford  Act).  I,  therefore,  declare  that  such 
an  emergency  exists  in  the  State  of  Michigan 

You  are  authorized  to  provide  appropriate 
assistance  for  required  emergency  measures, 
authorized  under  Title  V  of  the  Stafford  Act 
to  save  lives,  protect  property  and  public 
health  and  safetv.  or  to  lessen  or  avert  the 
threat  of  a  catastrophe  in  the  designated 
areas.  Specifically,  vou  are  authorized  to 
provide  emergency  protective  mea.sures 
(Category  B)  under  the  Public  Assistance 
program  at  75  percent  Federal  funding.  This 
assistance  excludes  regular  time  costs  for 
subgrantees'  regular  employees  In  addition, 
you  are  authorized  to  provide  such  other 
forms  of  assistance  under  1  itle  V  of  the 
Stafford  .■Kct  as  vou  mav  deem  appropriate 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 
However,  pursuant  to  42  U.S.C.  5193(b)(1). 
Federal  assistance  under  this  declaration  will 
not  exceed  $5  million. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 


pursuant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
(Preparedness  and  Response,  Department 
of  Homeland  Security,  under  Executive 
Order  12148,  as  amended,  Ron 
Sherman,  of  FEMA  is  appointed  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  emergency. 

1  do  hereby  determine  the  following 
areas  of  the  State  of  Michigan  to  have 
been  affected  adversely  by  this  declared 
emergency: 

Calhoun,  Eaton.  Genesee,  Hillsdale, 
Ingham,  Kalamazoo.  Lapeer,  Livingston, 
Macomb,  Monroe,  OakJand,  St.  Clair, 
Washtenaw,  and  Wayne  Counties  for 
emergency  protective  measures  (Category  B) 
under  the  Public  Assistance  program. 
[The  following  Catalog  of  Federal  Domestic 
.^sslstance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
C;ounseling;  83  540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Llnemployment 
Assistance  (DU.M;  8:3  556,  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing.  8.1.559,  Individual  and 
Household  Disaster  Housing  Operations; 
8.3.560  Individual  and  Household  Program — 
Other  Needs,  83.544.  Public  .Assistance 
Grants;  83  548.  Hazard  Mitigation  Grant 
Program  1 

Michael  D.  Brown, 

I  'nder  SecrfUtrv.  Emergency  Preparedness 

and  Response,  Department  of  Homeland 

Security. 

(FR  Doc  03-25352  Filed  10-6-03;  8:45  am] 
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DEPARTMENT  OF  HOMEI-AND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-3188-EM1 

New  Jersey;  Emergency  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency.  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  New  Jersey 
(FEMA-3188-F.M).  dated  September  23, 
2003,  and  related  determinations 
EFFECTtVE  DATE:  September  23.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 


September  23,  2003,  the  President 
declared  an  emergency  declaration 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(Stafford  Act),  as  follows: 

I  have  determioed  that  the  emergency 
conditions  in  certain  areas  of  the  State  of 
New  Jfersey,  resulting  from  a  power  outage  on 
August  14-16,  2003,  are  of  sufficient  severity 
and  magnitude  to  warrant  an  emergency 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  use.  5121-5206  (Stafford  Act).  I, 
therefore,  declare  that  such  an  emergency 
exists  in  the  State  of  New  Jersey. 

You  are  authorized  to  provide  appropriate 
assistance  for  required  emergency  measures, 
authorized  under  Title  V  of  the  Stafford  Act 
to  save  lives,  protect  property  and  public 
health  and  safety,  or  to  lessen  or  avert  the 
threat  of  a  catastrophe  in  the  designated 
areas.  Specifically,  you  are  authorized  to 
provide  emergency  protective  measures 
(Category  B)  under  the  Public  Assistance 
program  at  75  percent  Federal  funding.  This 
assistance  excludes  regular  time  costs  for 
subgrantees'  regular  employees.  In  addition, 
you  are  authorized  to  provide  such  other 
forms  of  assistance  under  Title  V  of  the 
Stafford  Act  as  you  may  deem  appropriate. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 
However,  pursuant  to  42  U.S.C.  5193  (b)  (1), 
Federal  assistance  under  this  decletration  will 
not  exceed  $5  million. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  under  Executive 
Order  12148,  as  amended,  Justo 
Hernandez,  of  FEMA  is  appointed  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  emergency. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  New  Jersey  to  have 
been  affected  adversely  by  this  declared 
emergency: 

Bergen,  Essex,  Hudson,  Passaic,  and  Union 
Counties  for  emergency  protective  measures 
(Category  B)  under  the  Public  Assistance 
program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
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Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  O.  Brown, 

Under  Secretary,  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

(FR  Doc.  03-25351  Filed  10-6-03;  8:45  am] 

BILUNG  CODE  671S-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1490-OR] 

Nortti  Carolina;  Major  Disaater  and 
Related  Determlnationa 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  North  Carolina 
{FEMA-1490-DR),  dated  September  18, 
2003'  and  related  determinations. 
EFFECTIVE  DATE:  September  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  18,  2003,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  §§5121-5206 
(the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  North  Carolina 
resulting  from  Hurricane  Isabel  on  September 
18,  2003,  and  continuing,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206  (the 
Stafford  Act).  I.  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of  North 
Carolina. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  assistance  for  debris  removal 
(Category  A)  and  emergency  protective 
measures  (Category  B),  under  the  Public 
Assistance  program  in  the  designated  areas, 
and  any  other  forms  of  assistance  under  the 
Stafford  Act  you  may  deem  appropriate 
subject  to  completion  of  Preliminary  Damage 
Assessments.  Direct  Federal  assistance  is 
authorized.  Consistent  with  the  requirement 


that  Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  and  the  Other 
Needs  Assistance  under  section  408  of  the 
Stafford  Act  will  be  limited  to  75  percent  of 
the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
piu'suant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  under  Executive 
Order  12148,  as  amended,  Gracia 
Szczech  of  FEMA  is  appointed  to  act  as 
the  Federal  Coordinating  Officer  for  this 
declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  North  Carolina  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

Individual  Assistance,  including  direct 
Federal  assistance  is  authorized  for  Beaufort, 
Bertie,  Brunswick,  Camden,  Carteret, 
Chowan,  Craven,  Currituck,  Dare, 
Edgecombe,  Gates,  Halifax,  Hertford,  Hyde, 
Jones,  Martin,  New  HanoverrNorthampton, 
Onslow,  Pamlico,  Pasquotank,  Pender, 
Perquimans,  Pitt,  Tyrrell  and  Washington 
Counties. 

Debris  removed  (Category  A)  and 
emergency  protective  measures  (Category  B], 
including  direct  Federal  assistance  under  the 
Public  Assistance  program  for  Beaufort, 
Bertie,  Brunswick,  Camden,  Carteret, 
Chowan,  Craven,  Currituck,  Dare, 
Edgecombe,  Gates,  Halifax,  Hertford,  Hyde, 
Jones,  Martin,  New  Hanover,  Northampton, 
Onslow,  Pamlico,  Pasquotank,  Pender, 
Perquimans,  Pitt,  Tyrrell  euid  Washington 
Counties. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program — 
Other  Needs;  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

[FR  Doc.  03-25355  Filed  10-6-03:  8:45  am] 
BILUNG  CODE  671S-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1490-DR]  _ 

North  Carolina;  Amendment  No.  1  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  North  Carolina  (FEMA-1490- 
DR),  dated  September  18,  2003,  and 
related  determinations. 

EFFECTIVE  DATE:  September  20,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  North  Carolina  is  hereby 
amended  to  include  the  Hazard 
Mitigation  Grant  Program  for  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  18,  2003: 

All  counties  in  the  State  of  North  Carolina 
and  the  Eastern  Band  of  Cherokee  Indians  are 
eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawdng  funds:  83.537. 
Community  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Ser\'ices 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.556.  Fire 
Management  Assistance:  83.558, 
Individual  and  Household  Housing; 
83.559,  Individual  and  Household  Disaster 
Housing  Operations;  83.560  Individual  and 
Household  Program — Other  Needs.  83.544. 
Public  Assistance  Grants;  83.548.  Hazard 
Mitigation  Grant  Program.) 

Michael  D.  Brown, 

Under  Secretary.  Emergency  Preparedness 

and  Response,  Department  of  Homeland 

Security. 

[FR  Doc.  03-25356  Filed  10-6-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1490-OR1 

Nortti  Carolina;  Amendment  No.  2  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Ernergencv 
Management  .\gpncv.  Emergency 
Preparedness  and  Respcinse  Directorate, 
Department  of  Homeland  .Security 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  ma|or  disaster  for  the  State  of  North 
Carolina  (FEM.A-1490-DRj,  dated 
September  18.  200.1,  and  related 
determinations 

EFFECTIVE  DATE:  September  2fi.  20(H 
FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recover,'  Division,  Federal 
Emergency  Management  .\gencv, 
Washington.  DC  20472,  (202)  646-2705 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
September  26.  2003. 

iThe  following  Catalog  of  Federal  Domestir 
.Assistance  .Numbers  (CFUA)  are  to  be  used 
for  reporting  and  drawing  funds   H\  5:!7, 
Communitv  Disaster  Loans,  8,3  ,5  iH,  C^ora 
Brown  Fund  Progr^nn.  8:V5,39,  C^nsis 
Counseling.  8J  54Q,  Disaster  Legal  Services 
Program;  8:3  541    Disaster  Cnemployment 
.Xssistanc  e  (DC.-M,  8.1  5.5fi.  Fire  .Management 
.Assistance.  83  .558,  Individual  and 
Household  Housint;,  H.'i  55M,  [ndividual  and 
Househ<jld  Disaster  Housing  (Jperations. 
8,!  560,  Individudi  and  Household  Program- 
Dther  Needs.  Hi  544,  Public  .Assistance 
Cranls;  83. 548   Ha/ard  Mitigation  Grant 
Program  ! 
Michael  D.  Brown, 

f  'ndfr  Secretan,'.  Emf^rgency Preparedness 
and  Response.  Department  of  Homeland 
Security. 
IFKDor  01-25  35"  Filed  10-6-03;  8:45  ami 

BILUNG  CODE  671S-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-3187-EM] 

Ohio;  Emergency  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  .-Kgency.  Emergency 
Preparedness  and  Respcmse  Directorate. 
Department  of  Homeland  Security. 
ACTION:  Notice. 


SUMMARY:  This  IS  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  Ohio  (FEMA- 
3187-EM).  dated  .September  23,  2003, 
and  related  determinations. 
EFFECTIVE  DATE:  September  23,  2003 
FOR  FURTHER  INFORMATK}N  CONTACT: 
Magda  Rui/,  Ret:oyerv  Division.  Federal 
Fmergenc;v  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  23,  2003.  the  President 
declared  an  emergency  declaration 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Flmergency 
Assistance  Ac;t.  42  U.S.C.  5121-5206  ' 
(Stafford  Act),  as  follows: 

I  ha\e  determined  that  the  emergency 
conditions  in  certain  areas  ot  the  Slate  of 
Ohio,  resulting  from  a  severe,  statewide 
power  outage  on  August  14-17,  2003,  are  of 
-.uffuuent  severity  and  magnitude  to  warrant 
an  emergeiH  v  declaration  under  the  Robert  T 
Stafford  Disaster  Kehet  and  Emergency 
Assistan(  e  Ad.  42  C  S  C   §«:,  5121-520h 
(Stafford  .At  t)   I.  therefore,  det:lare  that  such 
an  emergen!  V  exists  \n  the  State  of  Ohio 

You  are  authorized  lo  provide  appropriate 
assistance  for  rwjuired  emergent  v  measures, 
authorized  untler  Title  V  of  the  Stafford  .Act 
to  save  lives,  protect  property  and  public 
health  and  safety,  or  to  lessen  or  avert  the 
!hr>'al  of  a  i  atastrophe  in  the  designated 
arf'ds    spt'{  ifii  allv   voii  are  authorized  to 
pr'iviilf  >'iiii'rgen#\  protei  live  measures 
(Category  B|  untler  the  Publii:  .Assistance 
program  at  75  pertent  Ft^leral  funding.  This 
assistance  e.xcludes  regular  time  t:osts  for 
subgrantees'  regular  employees  In  t:ddition. 
you  are  authtinzeil  to  proviiie  sut:h  othei 
forms  of  assistance  under  Title  V  tjt  the 
Stafford  Act  as  vou  may  deem  appropriate. 

In  order  to  prtivuie  Federal  assistante,  vou 
are  hereby  authorized  tti  allocate  from  funtis 
available  for  these  purposes,  suih  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 
However,  pursuant  Iti  42  LJ.S.C   5193  (b)  (1), 
Federal  assistant  e  under  this  declaration  will 
not  exceed  $5  million 

Further,  vou  are  authonzeti  lo  make 
changes  to  this  tlet  laralion  tt>  the  extent 
allowable  under  the  Staffurti  .At  t. 

The  Fetleral  Emergency  Management 
Agent  y  (FEMAI  hereby  gives  notice  that 
pursuant  to  the  authority  v(!str?d  in  the 
lender  Set  retarv  for  Emergency 
Pri'p.ireilness  ami  Kesptinse.  Dt;partment 
of  Hiimelaiui  Set  urity.  under  E.xecutive 
Order  12148.  as  amended,  Ron 
Sherman,  of  FFIMA  is  appointeti  to  act 
as  the  Fetleral  ( itMirdinating  Offit:er  for 
this  d(H  lareil  emergency 

1  till  hereby  tietermine  the  following 
area  of  the  State  of  Ohio  to  havf^  been 
affec  tetl  adversely  by  this  declared 
emergent  V 

Cuyahoga  ( ^nuntv  tor  emergent  v  protective 
measures  (l,ale^or\  Hi  uiiiler  the  Publit 
Assistance  program 


The  following  (The  following  Catalog  of 
Federal  Dom3stic  Assistance  Numbers 
(CFD.A)  are  to  be  used  for  reporting  and 
drawing  hinds:  83.537,  Community  Disaster 
Loans:  83.538,  Cora  Brown  Fund  Program; 
83.539,  Crisis  Cuun.seling;  83.540,  Disaster 
Legal  Services  Program;  83.541,  Disaster 
Cnemployment  .Assistance  (DUA);  83.556, 
Fire  Management  Assistance;  83.558, 
Individual  and  Household  Housing;  83.559, 
Individual  and  Household  Disaster  Housing 
Operations;  83.560  Individual  and 
Household  Program-Other  Needs,  83.544, 
Public  Assistance  Grants;  83.548,  Hazard 
Mitigation  Grant  Program.) 
Michael  D.  Brown, 

I  'nder  Secretary.  Emergency  Preparedness 
and  Response.  Department  of  Homeland 
Security. 
[FR  Doc.  03-25350  Filed  10-6-03:  8:45  ami 

BILLING  CODE  6718-02-^ 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1491-DR] 

Virginia;  Amendment  No.  3  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency.  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Virginia  (FTIMA- 
1491-DR).  dated  September  18,  2003, 
and  related  determinations. 
EFFECTIVE  DATE:  September  22,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Virginia  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
.September  18.  2003: 

The  Independent  Cities  of  Bedford.  Buena 
V'ista,  Charlottesville,  Fredericksburg, 
Harrisonburg,  Lynchburg,  Manassas, 
Manassas  Park,  and  Winchester,  and  the 
c  ounties  of  .Albemarle.  Amelia,  Amherst, 
.Appomattox,  Bedford,  Buckingham, 
Campbell,  Charlotte,  Clarke,  Culpeper. 
Cumberland.  Dinwiddle,  Fauquier,  Frederick, 
Greene.  Halifax,  Hanover.  King  George.  King 
William,  King  and  Queen,  Louisa,  Loudoun, 
Lunenburg.  Madison,  Nelson.  New  Kent, 
Nottoway,  Pittsylvania,  Powhatan,  Prince 
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Edward,  Rappahannock,  Rockingham, 
Shenandoah,  and  Wairen  for  Individual 
Assistance,  including  direct  Federal 
assistance,  and  debris  removal  (Category  A) 
and  emergency  protective  measures  (Category 
B),  under  the  Public  Assistance  program, 
including  direct  Federal  assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

[FR  Doc.  03-25358  Filed  10-6-03;  8:45  am] 

BH.UNG  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1491-OR] 

Virginia;  Amendment  No.  4  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response'Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Virginia  (FEMA- 
1491-DR),  dated  September  18,  2003, 
and  related  detenninations. 
EFFECTIVE  DATE:  September  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Virginia  is  hereby 
amended  to  include  Categories  C 
through  G  under  the  Public  Assistance 
program  and  the  Hazard  Mitigation 
Grant  Program  for  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
September  18,  2003: 

The  Independent  Cities  of  Hopewell, 
Norfolk,  and  Virginia  Beach,  and  the  counties 


of  Charles  City,  Gloucester,  Lancaster, 
Mathews,  Middlesex,  Northumberland, 
Prince  George,  Richmond,  and  Westmoreland 
for  Categories  C  through  G  under  the  Pubhc 
Assistance  program  (already  designated  for 
Categories  A  and  B,  including  direct  Federal 
assistance,  and  Individual  Assistance, 
including  direct  Federal  assistance.) 

All  Independent  Cities  and  counties  in  the 
Commonwealth  of  Virginia  are  eligible  to 
apply  for  assistance  under  the  Hazard 
Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds;  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program — 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

[FR  Doc.  03-25359  Filed  10-6-03;  8:45  am] 
BILUNG  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1496-DR] 

West  Virginia;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  West  Virginia 
(FEMA-1496-DR),  dated  September  23, 
2003,  and  related  determinations. 
EFFECTIVE  DATE:  September  23,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  23,  2003,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  West  Virginia, 


resulting  from  Hurricane  Isabel  on  September 
18,  2003,  and  continuing,  is  of  sufficient 
severity  eind  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  cind  Emergency 
Assistance  Act.  42  U.S.C.  5121-5206  (the 
Stafford  Act).  I.  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of  West 
Virginia. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  assistance 
for  debris  removal  (Category  A)  and 
emergency  protective  measures  (Category  B). 
under  the  Public  Assistance  program  in  the 
designated  areas,  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate  subject  to  completion  of 
Preliminary  Damage  Assessments.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs.  If  Other  Needs  Assistance 
under  Section  408  of  the  Stafford  Act, 
additional  categories  of  assistance  under  the 
Public  Assistance  program,  and  Hazard 
Mitigation  are  later  requested  and  warranted. 
Federal  funding  under  these  programs  will 
also  be  limited  to  75  percent  of  total  eligible 
costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  under  Executive 
Order  12148,  as  amended,  Carlos 
Mitchell,  of  FEMA  is  appointed  to  act  as 
the  Federal  Coordinating  Officer  for  this 
declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  West  Virginia  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

The  counties  of  Berkeley.  Grant, 
Hampshire.  Hardy.  )efferson.  Mineral. 
Morgan,  Pendleton.  Randolph,  and  Tucker 
for  debris  removal  (Category  A)  and 
emergency  protective  measures  (Category  B) 
under  the  Public  Assistance  program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program:  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Ser\'ices 
Program:  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.556.  Fire  Management 
Assistance:  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations: 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
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Prugrani  I 

Michael  D.  Brown, 

(  nder  Sfiretar,',  £"/7if  njenrv  Prepan-dness 

iinii  Responsf.  Dfparimfnt  of  Homflnnd 

Sfcunfv 

|FR  Dor   0  (-2.S  149  Kil'-<i  UK^ft-Of   8  4S  ,imi 

BILLING  COOC  S71S-a3-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-W20-N-39] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; Single 
Family  Premium  Collection 
SulMystem-Upfront  (SFPCS-U) 

AGENCY:  Office  of  the  Assistant 
Secretai-v  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 


accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information.  (.))  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
he  lolhK  ted.  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond:  including 
the  use  of  appropriate  automate*! 
collection  techniques  or  other  forms  of 
information  tinhnology.  e.g..  permitting 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  (Office  of 
Managment  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal 

DATES:  Comments  Due  Date:  December 
8.  2003 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
Control  Number  and  should  be  sent  to 
Wayne  Eddins.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  .Street. 
SVV..  LEnfant  Plaza  Building.  Room 
8003.  Washington.  DC  20410  or 
IV'ovTie — Eddmsinhud  i^ov 
FOR  FURTHER  INFORMATION  CONTACT: 
Doretha  S.  Dabnev,  Branch  C'hief,  .Single 
Family  Insurance  Operations  Bram  h. 
Department  of  Housing  and  Irban 
Development.  451  7th  Street  SW  , 
Washington,  DC  20410.  telephone  (202) 
708-1994  X3471  (this  is  not  a  toll  free 
number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposal 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended) 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collet  tion  is 
necessary  for  the  proper  performance  ot 
the  functiims  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  12J  Evaluate  the 


lectroim  submission  of  res 
This  NotK 
information 


This  Notice  also  list  the  f 


sponses 
"ollowin 


"g 


Title  of  Proposal  Single  Family 
Premium  Collet  tion  Subsvstem-Upfront 
(SFPCS-U). 

OMB  C.nntrnl  Siunbrr.  it  applicable: 
2502-0423 

Description  of  the  need  for  the 
information  and  proposed  use  The 
Single  FamiK  F'remium  Collection 
Subsystem -Upfront  (SFPCS-II)  allows 
the  K-nders  to  remit  the  Upfront 
.Mortgage  Insurance  Premiums  using 
funds  obtained  from  the  mortgagor 
during  the  (losing  of  the  mortgage 
transaction  at  settlement.  The  SFPCS-U 
strengthens  HUD's  ability  to  manage 
and  process  upfront  single-family 
mortgage  insurance  premium 
collections  and  c:orrecti(ms  to  submitted 
data   It  also  improves  data  integrity  for 
the  Single  Family  Mortgage  Insurance 
Program  Therefore,  the  FHA  approved 
lenders  use  Automated  Clearing  House 
(ACH)  and/or  Electronic  Data 
Interchange  (EDI)  applications  for  all 
transmissions  with  SFPCiS— U.  The 
authority  for  this  collection  of 
information  is  specified  in  24  CJFR 
203.280  and  24  CFR  203  2K1.  The 
collection  of  information  is  also  used  in 
calculating  refunds  due  to  former  FHA 
mortgagors  when  they  apply  for 
homeowner  refunds  of  the  unearned 
portion  of  the  mortgage  insurance 
premium.  24  CFR  203.283,  as 
appropriate  Without  this  information 
the  premium  c:oliet:tion/monitoring 
prot:ess  would  be  severely  impeded,  and 
program  data  WDuld  be  unreliable.  In 
general,  the  lendi^rs  use  the  A(>H  and/ 
or  EDI  applications  to  remit  the  upfront 
premium  through  SFPCS-U  to  obtain 
mortgage  insuranc:e  for  the  homeowner, 

.-^ye/K  A  lonn  numbers,  if  applicable 
None 

Estimation  ut  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  includini^  number  of 
respondents,  frrquencv  of  response,  and 
hours  of  response:  The  public  reporting 
burden  for  this  collection  of  information 
IS  estiin.ited  to  average  5  minutes  per 
response;  the  number  of  respondents  is 
9.939  generating  approximatcdy 
1,349.281  annual  responses:  the 
frecjucincv  of  response  is  on  ot:casion; 
the  estimated  total  number  of  burden 


hours  needed  to  prepare  the  information 
collection  is  71,790.  The  Lenders  are 
able  to  key  the  information  online  or 
have  their  computer  transmit  the 
information.  Since  remittances  are  made 
through  the  ACH  and/or  EDI 
applications  the  upfront  remittance  is 
submitted  electronically  and  their  is  no 
paperwork  to  complete  and  mail  in. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  I'ifl.S,  44  II.S.C:..  Chapter  3,5.  as  amended. 

Dated:  September  9,  2003. 
Sean  G.  Cassidy, 

Gentrnl  Deputy  Assistant  Secretan,'  for 

Housing — Deputy  Federal  Housing 

Camniissioner 

|FK  Dot .  03-25321  Filed  10-6-03;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  NO.FR-4815-N-79] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB: 
Multifamily  Tenant  Characteristics 
Family  Report 

AGENCY:  Office  of  the  Chief  Information 
(Officer,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

The  subject  information  is  collected  to 
ascertain  public  housing  tenant 
eligibility.  HUD  is  seeking  renewal  of 
the  approval  for  this  information 
collection  requirement. 
DATES:  Comments  Due  Date:  November 
6,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2577-0083)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974:  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  AYO.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
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Street,  Southwest.  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins  or  on  HUD's  Web  site 
at  http://mf.hud.gov:63001/po/i/icbts/ 
coUectionsearch.cfm. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  houirs  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Multifamily  Tenant 
Characteristics  Family  Report. 

OMB  Approval  Number:  2577-0083. 

Form  Numbers:  50058,  50058-MTW. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
Department  of  Housing  and  Urban 
Development  (HUD)  intends  to  revise 
Form  HUD-50058  in  a  manner  that  will 
require  changes  to  the  Form  HUD- 
50058  Module  in  the  Public  and  Indian 
Housing  Information  Center  (PIC),  but 
will  not  require  changes  in  software 
systems  of  public  housing  agencies  or 
vendors  supporting  public  housing 
agencies.  HUD  will  maintain  the  current 
information  collection  burden  until  the 
changes  in  HUD's  PIC  system  have  been 
completed.  Therefore,  HUD  seeks 
comments  on  the  proposed  revisions  to 
the  Form  HUD-50058  and  on  the 
proposal  to  extend  the  existing  Form 
HUD-50058  (6/2001)  until  the  revisions 
are  fully  implemented. 

The  Form  HUD-50058  collects 
demographic  and  income  data  on 
residents  participating  in  PIH's  Public 
Housing,  Section  8  Housing  Choice 


Voucher,  Section  8  Project  Based 
Certificates,  and  Section  8  Moderate 
Rehabilitation  programs.  Public  housing 
agencies  will  transmit  the  form 
electronically  to  HUD  at  least  annually 
for  each  household. 

The  Department  updated  the 
currently  approved  Form  HUD-50058 
by  removing  obsolete  and  unnecessary 
data  fields.  These  deletions  will  not 
require  vendors  to  modify  their  software 
for  reporting  family  data  to  the  Public 
and  Indian  Housing  Information  Center 
(PIC) — the  information  system  that 
collects  electronic  Form  HUD-50058 
data.  Public  housing  agencies  should 
not  modify  their  software  to  reflect  the 
deletions,  but  they  are  no  longer 
required  to  send  data  in  the  fields  that 
HUD  has  deleted.  If  public  housing 
agencies  submit  data  for  the  deleted 
fields  using  the  file  structure  of  the 
current  form  (Form  HUD-50058  (6/ 
2001)),  the  PIC  system  will  ignore  the 
data. 

-   HUD  seeks  comments  on  the  proposal 
to  extend  the  existing  Form  HUD-50058 
MTW  (6/2001).  The  Form  HUD-50058 
MTW  collects  demographic  and  income 
data  on  residents  participating  in  PIH's 
Public  Housing,  Section  8  Housing 
Choice  Voucher,  Section  8  Project  Based 
Certificates,  and  Section  8  Moderate 
Rehabilitation  programs  and  whose 
public  housing  agencies  participate  in 
the  Moving-to-Work  (MTW)  program. 
MTW-PHA  (i.e.,  public  housing 
agencies  participating  in  the  Moving-to- 
Work  demonstration  program)  will 
transmit  the  form  electronically  to  HUD 
at  least  annually  for  each  household. 

Form  HUD-50058  MTW  addresses  the 
particular  reporting  requirements  and 
constraints  for  public  housing  agencies 
that  participate  in  the  Moving-to-Work 
(MTW)  demonstration  program 
mandated  by  Section  206  of  the  1996 
HUD  Appropriations  Act.  This 
information  collection  effort  supports 
MTW  program  monitoring  and 
evaluation,  as  required  by  Congress. 

MTW-PHA  will  use  the  Form  HUD- 
50058  MTW  to  collect  data  on  MTW- 
families  only.  MTW-families  include 
families  who  participate  in  any 
component  of  the  MTW  program.  This 
includes  families  who  receive  self- 
sufficiency  suppoi    services  but  pay  rent 
under  conventional  program  rules.  Non- 
MTW-families  include  families  who 
reside  in  a  MTW-PHA  but  do  not 
participate  in  any  component  of  the 
MTW  program.  MTW-PHA  will 
continue  to  use  the  regular  Form  HUD- 
50058  for  Non-MTW  families. 

Respondents:  Public  housing 
agencies,  State  and  local  governments, 
individuals  and  households. 


Frequency  of  Submission:  Quarterly, 
monthly,  annually- 

Reporting  Burden:  Number  of 
Respondents  4,526;  Average  responses 
per  respondent  1,077;  Total  aimual 
responses  4,874,180. 

Total  Estimated  Burden  Hours: 
1,624,727. 

Status:  Extension  of  a  currently 
approved  collection;  HUD  is  seeking 
renewal  of  the  approval  for  this 
information  collection  requirement. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  September  30,  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[PR  Doc.  03-25322  Filed  10-6-03;  8:45  am] 

BILIJNG  CODE  4Z10-73-f> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-B0] 

Notice  of  SubmisskMi  of  Proposed 
Information  Collection  to  OMB: 
Mortgagees  Annual  Notification  to 
Mortgagors 

agency:  Office  of  the  Chief  Information 

Officer,HUD. 

action:  Notice. 

SUMMARY;  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  E)epartment  is 
soliciting  public  comments  on  the 
subject  proposal. 

Mortgagees  are  required  to  inform 
mortgagors  of  interest  paid  and  taxes 
disbursed  frtjm  escrow  accounts  for 
income  tax  purposes.  Servicing  lenders 
must  mainteiin  a  toll  free  number,  and 
servicing  personnel  for  mortgagors' 
enquiries.  Mortgagees  must  provide 
interest  accounting  in  such  a  way  as  to 
allow  the  homeowner  to  easily  identify 
the  amoimt  of  any  subsidy  HUD  paid  on 
behalf  of  the  homeowner.  HUD  is 
seeking  renewal  of  the  approval  for  this 
information  collection  requirement. 
DATES:  Comments  Due  Date:  November 
6,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0235)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
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Washington,  DC  20503;  Fax  number 

(202)  395-6974;  E-mail 

Lauren  Wittenberg^omb  eop.gov 

RM  FVRTHER  MFORMATKM  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wavne  Eddins®HL'D.go\". 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr  Eddins  or  on  HUD's  Web  site 
A\.  http://mf.hud.gov  6300l/po/i/icbts/ 
coUectionsearch  rfm 

SUPft^MENTARY  INfORMATION:  The 
Department  has  submitted  the  proposal 
for  the  colltK:tion  of  information,  as 
described  below,  to  (JMB  for  review,  as 
required  by  the  Paperwork  Reduction 
.■Kct  (44  U.S.C;.  Chapter  35)  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9! 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information:  Title  of  Proposal: 
Mortgagees  Annual  Notification  to 
Mortgagors. 

0\W  Approval  Number:  2502-0235. 

Form  \umbers:  None. 

Description  of  the  Seed  for  the 
Information  and  its  Proposed  I  'se; 
Mortgagees  are  required  to  inform 
mortgagors  of  interest  paid  and  taxes 
disbursed  from  escrow  accounts  for 
income  tax  purposes.  Servicing  lenders 
must  maintain  a  toll  free  number,  and 
servicing  personnel  for  mortgagors' 
enquiries.  Mortgagees  must  provide 
interest  accounting  in  such  a  way  as  to 
allow  the  homeowner  to  easily  identify 
the  amount  of  any  subsidy  HIT)  paid  on 
behalf  of  the  homeowner 

Respondents:  For-profit  institutions. 

Frequency  of  Submission  Annually. 

Reporting  Burden:  Number  of 
Respondents  1,622;  Average  responses 


per  respondent  3,391;  Total  annual 
responses  5,499,507. 

Total  Estimated  Burden  Hours:  1,689. 

Status:  Extension  of  a  currently 
approved  collection;  HUD  is  seeking 
renewal  of  the  approval  for  this 
information  collection  requirement. 

Authority.  Section  ,3.S07  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35.  as 
amended 

Dated  September  30.  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer. 

Office  nfthe  Chief  Information  Officer 

IVK  Doc.  03-25323  Filed  10-&-03;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AhKi 
URBAN  DEVELOPMENT 

[Dockat  No.  FB-4679-N-07] 

Changes  in  Certain  MuHifamily 
Mortgage  Insurance  Premiums 

agency:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner.  HUD. 
action:  Notice. 

SUMMARY:  This  notice  reissues  as  final 
the  notice  published  on  luly  1,  2003,  for 
public  comment.  That  notice  lowered 
the  mortgage  insurance  premiums  (MIP) 
for  certain  Federal  Housing 
Administration  (FHA)  insurance 
programs  whose  commitments  will  be 
issu«d  in  Fiscal  Year  (FY)  2004.  HUD 
received  no  c:omments  from  the  public 
on  that  notice 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  McCullough,  Director,  Office  of 
Multifamily  Development,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street.  SW..  Washington, 
DC  20410-8000,  (202)  708-1142  (this  is 
not  a  toll-free  number).  Hearing-  or 
speech-impaired  individuals  may  access 
these  numbers  through  TTY  by  calling 
the  toll-free  Federal  Informatitm  Relay 
.Service  at  (HOO)  877-8339. 
SUPPt.EMENTARY  INFORMATION: 

Background 

On  March  17.  2003  (68  FR  12792), 
HUD  published  a  final  rule  on 
"Mortgage  Insurance  Premiums  in 
Multifamilv  Housing  Programs,"  which 
revised  the  regulatory'  system  for 
establishing  the  MIP.  Instead  of  setting 
the  MIP  at  a  specific  rate,  the  Secretary 
is  permitted  to  charge  an  MIP  within  the 
full  range  of  HUD's  statutory  authority 
of  one  fourth  of  one  peri:ent  to  one 
perr:ent  through  a  notice,  as  provided  in 
section  203(c)(1)  of  the  National 
Housing  Act  (the  Ac.i]  (12  U.S.C. 
1709(c)(1))  The  March  17,  2003,  final 


rule  stated  that  HUD  would  provide  a 
30-day  period  for  public  comment  on 
future  notices  changing  mortgage 
insurance  premiums  in  multifamily 
insured  housing  programs. 

Pursuant  to  that  procedure,  this  notice 
lowers  mortgage  insurance  premiums  in 
FY  2004  to  50  basis  points  for 
multifamily  programs  authorized  under 
Sections  207,  220.  and  221(d)(4)  of  the 
Act  without  low-income  housing  tax 
credits.  Section  231  of  the  Act,  and 
insured  programs  with  HOPE  VI  with  or 
without  low-income  housing  tax  credits. 
The  effective  date  of  these  changes  is 
October  1.  2003.  Multifamily  programs 
under  the  following  sections  of  the  Act 
will  remain  at  80  basis  points  and  will 
continue  to  require  a  credit  subsidy 
obligation:  Section  221(d)(3)  for 
nonprofit  and  cooperatives  for  new 
construction  or  rehabilitation.  Section 
223(d)  for  operating  loss  loans  for  both 
apartments  and  health  care  facilities, 
and  Section  241(a)  for  supplemental 
loans  for  additions  or  improvements  to 
existing  apartments.  The  MEP  for 
sections  223(a)(7),  and  207  pursuant  to 
223(f),  232,  232  pursuant  to  223(f),  242. 
and  241(a)  of  the  Act  for  health  care 
facilities,  Title  XI,  and  low-income 
housing  tax  credit  projects  remain 
unchanged  at  50  basis  points. 

The  mortgage  insurance  premiums  in 
effect  for  FHA  firm  commitments 
issued,  amended,  or  reissued  in  FY 
2004,  are  shown  in  the  table  below: 

Fiscal  Year  2004 


Multifamily  loan  program 


Basis 
points 


Section  207 — Multifamily  Hous- 
ing— New  Corstr/Sub.  Rehab 

Section  207— Manufactured  Home 
Parks  

Section  2.20 — Housing  In  Urban 
Renewal  Areas 

Section  221(d)(3)— Moderate  In- 
come Housing  

Section  221(d)(4)— Moderate  In- 
come Housing  

Section  223(a)(7)— Refinancing  of 
Insured  Multifamily  Project 

Section  223(d) — Operating  Loss 
Loans  

Section  207  pursuant  to  223(f)— 
Purchase  or  Refinance  Housing 

Section  213 — Cooperatives 

Section  231— Housing  for  the  El- 
derly   

Section  232 — Health  Care  Facilities 

Section  232  pursuant  to  Section 
223(f) — Purchase  or  Refinance 
Healthcare 

Section  234(d) — Condominium 
Housing  

Section  241(a)— Additions  &  Im- 
provements for  Apartments  


50 

50 

50 

80 

50 

50 

80 

•50 
50 

50 
50 

•50 
50 
80 
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Fiscal  Year  2004 

Multifamjly  loan  program 

Basis 
points 

Section    241  (a)— Additions    &    Im- 
provements for  Health  Care  Fa- 
cilities   

50 

Section  242 — Hosoitals  

50 

Title  XI — Group  Practice 

50 

'First  Year  MIP  for  tfiese  programs  remain 
at  1 00  basis  points. 

Applicable  Mortgage  Insurance 
Premium  Procedures 

The  MIP  regulations  are  found  in  24 
CFR  part  207.  This  notice  is  published 
in  accordance  with  the  procedures 
stated  in  24  CFR  207.252,  207.252(a), 
and  207.254. 

Transition  Guidelines 

A.  General 

If  a  firm  commitment  has  been  issued 
at  a  higher  MIP,  and  FHA  has  not 
initially  endorsed  the  note,  the  lender 
may  request  the  field  office  to  reprocess 
the  commitment  at  the  lower  MIP  and 
reissue  the  conunitment  on  or  after 
October  1.  2003.  If  the  initial 
endorsement  has  occurred  the  MIP 
cannot  be  changed. 

B.  Extension  of  Outstanding  57  and  61 
Basis  Points  Firm  Commitments 

FHA  may  extend  outstanding  firm 
commitments  when  the  Hub/Program 
Center  determines  that  the  underwriting 
conclusions  (rents,  expenses, 
construction  costs,  mortgage  amount 
and  case  required  to  close)  are  still 
valid. 

C.  Reprocessing  of  Outstanding  57  and 
61  Basis  Points  Firm  Commitments 

FHA  will  consider  requests  from 
mortgagees  to  reprocess  outstanding 
firm  commitments  at  the  lower  mortgage 
insurance  premiimi  once  the  new 
premiums  become  effective  in  FY  2004: 

1 .  Outstanding  commitments  with 
initial  60-day  expiration  dates  on  or 
after  the  effective  date  of  this  MIP 
notice. 

•  FHA  Multifamily  Hub/Program 
Center  staff  will  simply  reprocess  these 
cases  to  reflect  the  impact  of  the  lower 
MIP  and  reissue  commitments  with  a 
new  date. 

2.  Outstanding  commitments  with 
initial  expiration  dates  prior  to  the 
effective  date  of  this  Mff  notice  which 
have  pending  extension  requests  or  have 
had  extensions  granted  by  FHA  beyond 
the  initial  60-day  period. 

•  These  cases  will  require  more 
extensive  reprocessing  by  FHA  staff. 
Reprocessing  will  include  an  updated 
FHA  field  staff  analysis  and  review  of 


rents,  expenses,  construction  costs, 
particularly  considering  any  changes  in 
Davis-Bacon  wage  rates,  and  cash 
required  to  close.  (An  updated  appraisal 
may  be  required  from  the  mortgagee 
depending  on  the  age  of  the  appraisal.) 
If  reprocessing  results  in  favorable 
undenvriting  conclusions,  Hub/Program 
Center  staff  will  reissue  commitments 
with  a  new  date  at  the  new  MIP. 

D.  Reopening  of  Expired  57  or  61  Basis 
Points  Firm  Commitments 

FHA  will  consider  requests  from 
mortgagees,  which  may  be  either 
updated  Traditional  Application 
Processing  (TAP)  firm  commitment 
applications  or  updated  Multifamily 
Accelerated  Processing  (MAP) 
applications  with  updated  exhibits,  to 
reopen  expired  57  or  61  basis  points 
commitments  on  or  after  the  effective 
date  of  the  MIP  notice,  provided  that  the 
reopening  requests  are  received  within 
90  days  of  the  expiration  of  the 
commitments  and  include  the  $.50  per 
thousand  of  requested  mortgage 
reopening  fee.  Reopening  requests  will 
be  reprocessed  by  FHA  field  staff  under 
the  instructions  in  paragraph  C.2  above. 

After  expiration  of  the  90-day 
reopening  period,  mortgagees  are 
required  to  submit  new  applications 
with  the  $3  per  thousand  application  fee 
(MAP  applications  must  start  at  the  pre- 
application  stage). 

Credit  Subsidy 

Mortgagee  Letters  will  be  issued  from 
time  to  time  to  advise  mortgagees  of  any 
requirements  for  credit  subsidy  and  the 
availability  of  credit  subsidy.  In  FY 
2004,  the  same  three  programs  will 
require  credit  subsidy  as  in  FY  2003: 
Section  221(d)(3)  for  nonprofit  and 
cooperatives  for  new  construction  or 
substantial  rehabilitation.  Section 
223(d)  for  operating  loss  loans  for  both 
apartments  and  health  care  facilities, 
and  Section  241(a)  for  supplemental 
loans  for  additions  or  improvements  to 
existing  apartments  only.  FHA  will  not 
issue  amended  conunitments  for 
increased  mortgage  amounts  nor 
obligate  additional  credit  subsidy  for 
projects  requiring  credit  subsidy  in  FY 
2004. 

Dated:  September  25,  2003. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing — Federal 

Housing  Commissioner. 

[FR  Doc.  03-25324  Filed  10-6-03;  8:45  am] 

BILUNG  CODE  4210-27-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Federal  Acknowledgment; 
Documented  Petitions  for  Federal 
Aclcnowledgment  as  an  Indian  Tribe, 
Sutmiission  to  0MB  for  Renewal 

agency:  Office  of  Federal 
Acknowledgment,  Interior. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  that  the  Information 
Collection  Request  for  Documented 
Petitions  for  Federal  Acknowledgment 
as  an  Indian  Tribe  is  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  for  extension. 
DATES:  Submit  comments  on  or  before 
November  6,  2003. 
ADDRESSES:  Send  yoiu  written 
comments  to  Attention:  Desk  Officer  for 
the  Department  of  the  Interior.  You  may 
fax  comments  to  (202)  395-6566  or  send 
an  e-mail  to 

OIRA_DOCKET@omb.eop.gov.  Please 
send  a  duplicate  copy  to  R.  Lee  Fleming. 
Director,  Office  of  Federal 
Acknowledgment,  Office  of  the 
Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior,  1849  C 
Street,  NW.,  MS-4660  MIB, 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
submission  should  be  directed  to  R.  Lee 
Fleming,  Director,  Office  of  Federal 
Acknowledgment,  Office  of  the 
Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior,  1 849  C 
Street,  NW,  MS^660  MIB,  Washington, 
DC  20240.  You  may  also  call  (202)  208- 
3592. 

SUPPLEMENTARY  INFORMATION:  A  request 
for  comments  was  published  in  the 
Federal  Register  on  June  2,  2003  (68  FR 
32765).  No  comments  were  received. 

I.  Abstract 

The  information  collection  is  needed 
to  establish  whether  a  petitioning  group 
has  the  characteristics  necessary'  to  be 
acknowledged  as  having  a  sovereign-to- 
sovereign  relationship  with  the  United 
States.  Federal  acknowledgment  makes 
the  group  eligible  for  benefits  from  the 
Federal  Government. 

n.  Method  of  Collection 

The  Federal  acknowledgment 
regulations  at  25  CFR  Part  83  contain 
seven  criteria  (§  83.7)  which  groups 
seeking  Federal  acknowledgment  as 
Indian  tribes  must  demonstrate  that  they 
meet.  Information  collected  from 
petitioning  groups  under  these 
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regulations  provide  anthropological, 
genealogical  and  historical  data  used  hv 
the  Assistant  Secretary — Indian  Affairs 
to  establish  whether  a  petitioning  group 
has  the  characteristics  necessary  to  be 
acknowledged  as  having  a  sovereign-fo- 
sovereign  relationship  with  the  United 
States,  Respondents  are  not  required  to 
retain  copies  of  information  submitted 
to  the  Bureau  of  Indian  .affairs,  but  will 
probably  maintain  copies  for  their  own 
use  No  periodic  reports  are  required. 

///  Data 

Title  Collection  of  Information  for 
Federal  .\cknowledgment  Under  2.5  CFR 
Part  83. 

OMB  Control  \'umber  107&-0104. 

Expiration  Datf  September  30,  2003. 

T\j>c  of  Review'  Extension  of  a 
currently-approved  coUecticm. 

Affected  Entities  Groups  petitioning 
for  Federal  acknowledgment  as  Indian 
tribes. 

Response:  Respondents  are  seeking  to 
obtain  the  status  of  a  tribal  entity  in 
order  to  be  eligible  for  funding  and 
services  from  the  Bureau  of  Indian 
Affairs  by  virtue  of  their  status  as  Indian 
tnbes. 

Estimated  \umber  of  Petitioners:  10. 

Estimated  Time  per  Petition:  2,237.7 
hours. 

Estimated  Total  Annual  Burden 
Hours:  22.377. 

Estimated  Annual  Salary  Costs: 
5895,080  (2.237.7  hours  x  $40.00  per 
hour  x  10). 

IV.  Request  for  Conunents 

You  are  invited  to  c:omment  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  th^' 
information  will  have  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  (including  hours 
and  cost)  of  the  proposed  cnllecti(m  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

(c)  Ways  to  enhanc  e  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  informatif)n  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mec:hanical.  or  other 
collection  techniques  or  the  forms  of 
information  technology 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  to 
develop,  acquire,  install  and  utilize 
technology  and  systems  for  the  purpose 
of  collecting,  validating,  and  verifying 


information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  to  train 
personnel  and  to  be  able  to  respond  to 
a  collection  of  information,  to  search 
data  s(jurces.  to  complete  and  review 
the  collection  of  information:  and  to 
transmit  or  f)therwise  disclose  the 
information. 

Individual  respondents  may  request 
confidentiality.  If  you  wish  to  request 
that  we  consider  withholding  your 
name,  strwt  address,  and  other  contact 
information  (such  as  Internet  address, 
fax.  or  phone  number)  from  public 
review  or  from  disclosure  under  the 
Fret)dom  of  Information  Act.  you  must 
state  this  prominently  at  the  beginning 
of  your  comment.  We  will  make 
available  for  public  inspection  in  their 
entirety  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifving  themselves  as 
representatives  or  officials  of 
organizaliims  or  businesses. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number 

OMB  has  up  to  60  days  to  make  a 
decision  on  the  submission  for  renewal, 
but  may  make  the  decision  after  30 
days.  Therefore,  to  receive  the  best 
consideration  of  vour  comments,  you 
should  submit  them  closer  to  30  days 
than  BO  days. 

Dated   September  26.  2003. 
Aurene  M.  Martin. 

PTimipal  Deputy  Assistant  Secretary — Indian 

.Affairs 

[FR  Doc.  03-25406  Filed  10-6-03;  «  4.t  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  Final  Environmental 
Impfict  Statement  for  an  Incidental 
Take  Permit  for  the  Western  Riverside 
County  Multiple  Species  Habitat 
Conservation  Plan,  California 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability  and 

receipt  of  application. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act.  this  notice 
advises  the  public  of  the  availability  of 
the  Final  P^nvircmmental  Impact 
Statement/Environmental  Impact  Report 
(EIS/EIR)  on  the  application  by  the 
County  of  Riverside.  California 
Oepartment  of  Transportation, 
(>alifornia  Department  of  Parks  and 


Recreation  and  14  cities  (Applicants)  in 
western  Riverside  County  to 
incidentally  take  83  animal  species, 
including  69  unlisted  species  should 
any  of  them  become  listed,  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  during  the  term  of  the 
proposed  75-year  permit.  The  permit  is 
needed  to  authorize  take  of  listed 
animal  species  (including  harm,  injury 
and  harassment)  during  urban  and  rural 
development  in  the  approximately  1.2 
million-acre  (1.967  square-mile)  Plan 
Area  in  western  Riverside  County, 
California.  The  U.S.  Fish  and  Wildlife 
Service  (Service)  is  publishing  this 
notice  to  inform  the  public  of  the 
proposed  action  and  to  make  available 
for  review  the  Final  EIS/EIR.  which 
includes  responses  to  public  comments 
received  on  the  Draft  EIS/EIR.  The 
Environmental  Protection  Agency  (EPA) 
also  is  publishing  a  similar  notice  for 
this  Final  EIS/EIR. 

DATES:  A  Record  of  Decision  will  occur 
no  sooner  than  30  days  after  the 
publication  date  of  the  EPA  notice. 
Comments  on  the  Final  EIS/EIR  must  be 
received  by  the  close  of  the  comment 
period  as  indicated  in  the  EPA  notice. 
ADDRESSES:  Comments  should  be  sent  to 
Mr.  James  Bartel.  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  Carlsbad  Fish 
and  Wildlife  Office,  6010  Hidden  Valley 
Road.  Carlsbad.  California  92009; 
facsimile  (760)  431-9624. 

Copies  of  the  Western  Riverside 
County  Multiple  Species  Habitat 
Conservation  Plan  (MSHCP). 
Implementation  Agreement,  and  Final 
EIS/EIR  are  available  for  review  at  the 
Riverside  County  Integrated  Plan 
website  {http://wy^'w. rcip.org]  or  at  the 
following  locations  in  California: 

1.  Carlsbad— U.S.  Fish  and  Wildlife 

Service.  Carlsbad  Fish  and  Wildlife 
Office,  6010  Hidden  Valley  Road 

2.  Riverside — Riverside  County 

Administrative  Center,  4080  Lemon 
Street,  7th  Floor;  University  of 
California,  Riverside,  Tomas  Rivera 
Library,  900  University  Avenue; 
and  Riverside  Public  Library.  3581 
Mission  Inn  Avenue 

3.  Murrieta — Murrieta  F*ublic  Library. 

39589  Los  Alamos  Road 

4.  Hemet — Riverside  County  Library. 

Hemet  Branch,  25757  Fairview 
Avenue 

5.  Perris — Riverside  County  Library, 

Perris  Branch,  163  E.  San  Jacinto. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karen  Goebel,  Assistant  Field 
Supervisor.  Carlsbad  Fish  and  Wildlife 
Office  (SEE  ADDRESSES),  telephone 
number  (760)  431-9440. 
SUPPLEMENTARY  INFORMATION: 


K.'jaoti 
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Background 

The  Applicants  seek  an  incidental 
take  permit  and  assurances  for  83 
animal  species  (9  endangered,  5 
threatened,  and  69  unlisted),  and 
assurances  for  63  plant  species  (8 
endangered,  3  threatened,  and  52 
unlisted).  The  animal  species  include  3 
crustacean  species  (1  endangered,  1 
threatened  and  1  imlisted);  2  insect 
species  (both  endangered);  2  fish  species 
(1  threatened  and  1  unlisted);  5 
amphibian  species  (2  endangered,  1 
threatened,  2  unlisted);  12  reptile 
species  (all  unlisted);  45  bird  species  (2 
endangered,  2  threatened,  and  41 
unlisted);  and  14  mammal  species  (2 
endangered  and  12  unlisted). 
Collectively  the  146  listed  and  unlisted 
species  are  referred  to  as  Covered 
Species  by  the  MSHCP.  Twenty-eight  of 
the  Covered  Species  are  identified  as 
Covered  Species  for  which  adequate 
conservation  has  not  been  assuried. 
These  species  would  not  be  provided 
v/ith  incidental  take  under  the  permit 
until  adequate  conservation  has  been 
assured. 

A  permit  is  needed  because  section  9 
of  the  Act  and  Federal  regulations 
prohibit  the  "take"  of  animal  species 
listed  as  endangered  or  threatened.  Take 
of  listed  animal  species  is  defined  under 
the  Act  to  include  kill,  harm,  or  harass. 
Harm  includes  significant  habitat 
modification  or  degradation  that 
actually  kills  or  injures  listed  animals 
by  significantly  impairing  essential 
behavioral  patterns,  including  breeding, 
feeding,  and  sheltering  [50  CFR  17.3(c)]. 
Under  limited  circumstances,  the 
Service  may  issue  permits  to  authorize 
incidental  take;  i.e.  take  that  is 
incidental  to,  and  not  the  purpose  of, 
otherwise  lawful  activity.  Although  take 
of  plant  species  is  not  prohibited  under 
the  Act,  and  therefore  cannot  be 
authorized  under  an  incidental  take 
permit,  plant  species  are  proposed  to  be 
included  on  the  permit  in  recognition  of 
the  conservation  benefits  provided  to 
them  under  the  MSHCP.  Assurances  of 
no  additional  mitigation  requirements 
provided  under  the  No  Surprises  Rule  at 
50  CFR  17.3,  17.22(b)(5),  and  17.32(b)(5) 
would  extend  to  all  species  named  on 
the  permit.  Regulations  governing 
incidental  take  permits  for  threatened 
and  endangered  species  are  found  in  50 
CFR  17.32  and  17.22. 

The  MSHCP  is  intended  to  protect 
viable  populations  of  native  plant  and 
animal  species  and  their  habitats  in 
perpetuity  through  the  creation  of  a 
preserve  system,  while  accommodating 
continued  economic  development  and 
quality  of  life  for  residents  of  western 
Riverside  County,  In  the  year  2020,  the 


Southern  California  Association  of 
Governments  estimates  that  Riverside 
County  will  be  home  to  approximately 
2.8  million  people,  who  will  occupy 
approximately  918,000  dwelling  units. 
This  represents  a  doubling  of  the 
Coimty's  present  population  and 
housing  stock.  Another  study  by  the 
California  Department  of  Finance 
estimates  that  the  County  wUl  continue 
to  grow  to  3.5  million  people  by  2030 
and  4.5  million  people  by  2040.  These 
residents  will  be  located  within  24 
incorporated  cities,  as  well  as  within 
unincorporated  areas. 

The  MSHCP  is  one  psirt  of  Riverside 
Coimty's  Integrated  Project,  the  pvupose 
of  which  is  to  integrate  and  provide  for 
futvu«  land  use,  transportation,  and 
conservation  needs  in  Riverside  Coimty. 
The  MSHCP  Plan  Area  encompasses  1.2 
milUon  acres  in  western  Riverside 
County  and  includes  the  following  14 
incorporated  cities:  Banning,  Beaumont, 
Calimesa,  Canyon  Lake,  Corona,  Hemet, 
Lake  Elsinore,  Moreno  Valley,  Murrieta, 
Norco,  Penis,  Riverside,  San  Jacinto, 
and  Temecula.  The  MSHCP  is  one  of 
two  large,  multiple-jurisdictional  habitat 
planning  efforts  in  Riverside  County, 
both  of  which  are  "subregional"  plans 
imder  the  State  of  California's  Natural 
Commimity  Conservation  Plaiming  Act 
of  1991. 

In  the  MSHCP,  the  Applicants  have 
proposed  the  conversion  of 
approximately  800,000  acres  from  open 
space  to  non-open  space  uses  during  the 
75-year  permit,  primarily  by  activities 
already  planned  for  by  the  cities  and 
Coimty.  These  activities  include 
residential,  commercial,  and  industrial 
development;  construction  and 
maintenance  of  transportation  facilities; 
construction  and  maintenance  of  flood 
control  facilities,  public  utilities,  and 
parks  and  trails;  agricultural  conversion 
of  vegetation  conununities;  management 
of  reserves;  and  other  anticipated 
projects. 

Proposed  covered  activities  which 
require  discretionary  action  by  a 
permittee,  subject  to  consistency  with 
MSHCP  policies,  include:  two  internal 
regional  transportation  facilities, 
maintenance  of  and  safety 
improvements  on  existing  roads, 
circulation  element  roads,  single  family 
homes  on  existing  legal  parcels, 
compatible  uses  in  the  reserve,  and  up 
to  10,000  new  acres  of  agricultural 
activity  within  the  Criteria  Area  (an  area 
to  be  evaluated  for  inclusion  in  the 
reserve  in  accordance  with  the  criteria 
guidelines).  The  MSHCP  makes  a 
provision  for  the  inclusion  of  special 
districts  and  other  non-permittee 
entities  in  the  permit. 


As  described  in  Volumes  I  and  II  of 
the  Public  Review  Draft  MSHCP 
(November  2002)  and  the  Draft  EIS/EIR, 
the  applicants  propose  to  create  a 
preserve  system  that  protects  and 
manages  153,000  acres  of  habitat  for  the 
Covered  Species  in  addition  to  the 
identified  existing  347,000  acres  of 
Covered  Species  habitat  in  the  Plan 
Area  with  conservation  value  in  public 
or  quasi-public  ownership.  The  existing 
347,000  acres  would  be  monitored  and 
man&ged  in  coordination  vtrith  the 
153,000  acres  to  achieve  a  conservation 
area  of  500,000  acres.  The  County  and 
cities  are  in  the  process  of  adopting  a 
mitigation  fee  to  acquire  97,000  acres  as 
mitigation  for  private  development  in 
the  Plan  Area.  The  funding  plan 
assumes  that  of  the  97,000  acres,  41,000 
acres  would  be  conserved  through  the 
land  use  approval  process.  An 
additional  6,000  acres  would  be 
conserved  as  mitigation  for  State 
(California  Department  of 
Transportation  and  California 
Department  of  Recreation)  projects.  It  is 
anticipated  that  the  Service  and  the 
California  Department  of  Fish  and  Game 
would  provide  an  additional  50,000 
acres  to  complement  the  103,000  acres 
of  mitigation  identified  in  the  MSHCP. 
The  153,000  acres  of  conservation  area 
lie  within  a  larger  Criteria  Area.  The 
Criteria  Area  is  divided  into  a  grid 
consisting  of  160-acre  cells.  Each  cell  or 
cell  group  has  associated  criteria  that 
describe  the  conservation  expected  in 
that  cell. 

The  MSHCP  includes  measures  to 
avoid  and  minimize  incidental  take  of 
the  Covered  Species,  emphasizing 
project  design  modifications  to  protect 
both  habitats  and  species'  individuals. 
A  monitoring  and  reporting  plan  would 
gauge  the  Plan's  success  based  on 
achievement  of  biological  species 
objectives  and  reserve  design  criteria, 
and  would  ensure  that  conservation 
keeps  pace  with  open  space  conversion. 
The  MSHCP  also  includes  adaptive 
management  which  allows  for  changes 
in  the  conservation  program  if  the 
biological  species  objectives  are  not  met, 
or  new  information  becomes  available  to 
improve  the  efficacy  of  the  MSHCP's 
conservation  strategy. 

The  MSHCP  womd  be  implemented 
by  the  permittees  and  the  Regional 
Conservation  Authority  (RCA),  a  Joint 
Powers  Authority.  The  RCA  would  be 
formed  prior  to  our  Record  of  Decision 
and  permit  decision.  After  the  RCA  is 
formed,  it  would  apply  to  the  Service 
for  an  incidental  take  permit  to 
implement  the  MSHCP.  We  do  not 
intend  to  notice  the  RCA's  incidental 
take  permit  application  in  the  Federal 
Register  because  the  role  of  the  RCA 
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was  identified  in  the  Draft  MSHCP  that 
was  made  available  for  public  review 
with  the  Federal  Register  Notice  of  the 
incidental  take  permit  applications  from 
the  other  Applicants  (67  FR  69236)  and 
the  RCA  permit  application  would 
contain  no  new  substantive  information 
for  the  public  to  comment  upon. 

On  November  15,  2002,  the  Service 
published  a  notice  in  the  Federal 
Register  (67  69236)  announcing  receipt 
of  an  application  for  an  incidental  take 
permit  from  Riverside  County,  the  14 
cities  and  the  other  Applicants,  and  the 
availabilitv  of  a  Draft  EIS/EIR  for  the 
application.  The  Draft  ElS/ElR  analyzed 
the  potential  environmental  impacts 
that  may  result  from  the  Federal  action 
of  authorizing  incidental  take 
anticipated  to  occur  with 
implementation  of  the  MSHCF,  and 
identified  various  alternatives.  We 
received  a  total  of  110  comment  letters 
on  the  Draft  EIS/EIR.  A  response  to  each 
comment  received  in  these  letters  has 
been  included  in  Final  EIS/EIR. 

The  Draft  EIS/EIR  considered  four 
alternatives  in  addition  to  the  preferred 
alternative/ proposed  project  described 
above.  (1)  A  listed,  proposed  and  strong 
candidate  species  alternative:  (2)  a  listed 
and  proposed  species  alternative.  (3)  an 
existing  reserves  alternative,  and  (4)  a 
no  project  alternative 

Tne  listed,  proposed  and  strong 
candidate  species  alternative  focuses  on 
the  conservation  of  29  state  and/or 
federally  listed  species  and  seven 
unlisted  sptK:ies  This  alternative  would 
conserve  approximately  119.300  acres  of 
"new"  lands  [i.e..  acreage  above  and 
beyond  what  is  already  conser\ed 
through  public  or  quasi-publu;  land 
ownership  and  management). 

The  listed  and  proposed  species 
alternative  focuses  on  the  conservation 
of  29  state  and/or  federally  listed  or 
proposed  species.  The  proposed  new 
conservation  under  this  alternative  is 
approximately  93.800  acres 

The  existing  reserves  alternative 
would  provide  coverage  for  six  State 
and/or  federally  listed  or  candidate 
species  and  some  unlisted  species 
depending  on  management  regimes  in 
the  existing  reserves.  It  would  not 
provide  any  new  conservation  oi  land. 

The  analysis  provided  in  the  Final 
EIS/EIR  IS  intended  to  accomplish  the 
following:  inform  the  public  of  the 
proposed  action:  address  public 
comments  received  on  the  Draft  EIS/ 
EIR:  disclose  the  direct,  indirect,  and 
cumulative  environmental  effects  of  the 
proposed  action:  and  indicate  any 
irreversible  commitment  of  resources 
that  would  result  from  implementation 
of  the  proposed  action.  This  notice  is 
provided  pursuant  to  section  10  of  the 


Act  and  National  Environmental  Policy 
Act  regulations  (40  CFR  1506.6). 

Robert  D.  Williams. 

Deputy  Mi2miger.  Rcgiun  1,  California/Nevada 
Opemlions  Office.  Sacramento.  California. 
|FR  Doc.  0:i-25:ilJ  Filed  10-6-0.3;  8:45  am] 

BILLING  CODE  4310-&5-P 

DEPARTMEFfT  OF  THE  INTERIOR 

Burtiau  of  Indian  Affairs 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Proposed  Skull  Valley  Goshute 
Teltoi  Balefield  landfill  Project,  Tooele 
County,  UT 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs,  in 
cooperation  with  the  Skull  Valley  Band 
of  Goshute  Indians,  will  be  gathering 
information  needed  for  an 
Environmental  Impact  Statement  (EIS). 
The  information  on  the  EIS  will  be  used 
to  support  a  lease  to  a  private  company 
to  construct  and  operate  a  landfill  and 
to  develop  the  necessary  infrastructure. 
The  purpose  of  this  project  is  to  help 
provide  an  economic  base  for  the  tribe 
while  helping  the  Salt  Lake  Ciity  area  to 
dispose  of  non-hazardous  wastes.  We 
also  are  announcing  public  scoping 
meetings  at  this  time. 

DATES:  Written  comments  on  the  scope 
and  implenientation  of  this  proposal 
must  arrive  by  November  5,  2003.  The 
public  scoping  meetings  will  be  held  on 
October  21  and  22,  2003.  from  6:30  p.m. 
to  8:30  p.m. 

ADDRESSES:  Y(ju  may  mail,  hand  carry 
or  telefax  written  comments  to  either  (1) 
Amy  L.  Heuslein,  Rt'gional 
Environmental  Protection  Officer, 
Bureau  of  Indian  Affairs,  Western 
Regional  Office.  P.O.  Box  10,  Phoenix, 
Arizona  85001,  telefax  (602)  379-3833; 
or  (2)  Chester  Mills,  Superintendent, 
Bureau  of  Indian  Affairs,  Uintah  and 
Ouray  Agtmcy,  P  ().  Box  130.  Fort 
Duchesne,  Utah  84026,  telefax  (435) 
722-2323. 

The  October  21,  2003,  public  scoping 
meeting  will  be  held  at  the  Utah  State 
Extension  Auditorium,  151  North  Main 
Street.  Tooele,  Utah.  The  October  22, 
2003.  meeting  will  be  held  at  the  Little 
America  Hotel.  500  South  Main  Street. 
Salt  Lake  City.  Utah. 

FOR  FURTHER  INFORMATION  CONTACT: 

Amy  Heuslein.  (602)  379-6750,  or 
Chester  Mills.  (435)  722-4300. 


SUPPLEMENTARY  INFORMATION:  The  EIS 
will  assess  the  environmental 
consequences  of  BIA  approval  of  a 
proposed  lease  between  the  CR  Group, 
the  lessee,  and  the  Skull  Valley  Band  of 
Goshute  Indians  (Band),  the  lessor,  of 
approximately  500  acres  in  the 
southwest  Section  18.  Range  8W. 
Township  5S.  NAD  27.  Tooele  County. 
Utah.  This  section  is  approximately  2 
miles  west  of  Skull  Valley  Road  on  the 
reservation.  The  leased  property  will 
occupy  the  southwest  75  percent  of  the 
section.  The  property  is  located 
approximately  50  miles  southwest  of 
Salt  Lake  City.  Utah.  The  CR  Group 
intends  to  construct  and  operate  a  solid 
waste  landfill  on  this  property  for  a 
period  of  25  years,  with  an  option  to 
renew  the  lease  for  another  25  years. 

The  proposed  landfill  will  meet  or 
exceed  all  applicable  criteria  of  the 
Environmental  Protection  Agency  (EPA) 
for  such  landfills,  including,  without 
limitation,  the  design  criteria  set  forth  in 
40  CFR  part  258.  The  landfill  will  be 
constructed  with  the  appropriate 
impermeable  lining  material,  and  will 
only  accept  non-hazardous  municipal 
and/or  industrial  solid  waste.  Limited 
ancillary  facilities  consisting  of  a  truck 
scale,  scale  house  and  small 
administrative  office  will  be  constructed 
at  the  site,  and  an  approximately  3-mile 
long  road  on  the  reservation  constructed 
to  provide  access  to  and  from  the 
landfill. 

The  solid  waste  will  be  compressed, 
de-watered  and  baled  before 
transportation  to  the  landfill.  The  baled 
solid  waste  will  be  transported  to  the 
landfill  in  containers,  using  primarily 
flatbed  trucks.  It  is  anticipated  that  the 
majority  of  the  waste  will  come  from  the 
Salt  Lake  City,  Utah  area.  The 
transportation  route  is  expected  to  be 
via  Interstate  80  westward  from  the  Salt 
Lake  City  area,  then  southward 
approximately  27  miles  on  Skull  Valley 
Road  to  the  proposed  landfill  site  on  the 
reservation. 

The  proposed  landfill  will  consist  of 
separate  cells.  The  baled  solid  waste 
will  be  stacked  in  the  cells.  Separate 
cells  will  be  used  for  municipal  and 
industrial  waste.  As  individual  cells  are 
filled  and  closed,  they  will  be  covered 
with  lining  and  soil  and  re-vegetated 
consistent  with  EPA  regulations  and 
with  BIA  and  tribal  requirements.  The 
CR  Group  will  provide  construction  and 
reclamation  bonds  suitable  to  both  the 
BIA  and  the  Band. 

Water  for  construction  and  operation 
of  the  landfill  will  be  obtained  from 
wells  drilled  on  the  reservation.  These 
wells  will  be  within  1  mile  of  the 
proposed  site.  Electricity  will  be 
generated  using  the  collected  landfill 
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gas  in  an  internal  combustion  engine- 
generator  set. 

Significant  issues  to  be  covered 
during  the  scoping  process  may  include, 
but  not  be  limited  to,  air  quality, 
geology  and  soils,  surface  and 
groundwater  resouirces,  biological 
resources,  cultural  resources, 
socioeconomic  conditions,  land  use, 
aesthetics,  environmental  justice  and 
Indian  trust  resources. 

Public  Comment  Availability 

Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the 
mailing  address  shown  in  the 
ADDRESSES  section,  during  regular 
business  hours,  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  Individual  respondents  who 
prefer  confidentiality  and  wish  to  have 
their  name  and/or  address  withheld 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
must  state  this  prominently  at  the 
beginning  of  their  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  We  will  not, 
however,  consider  anonymous 
comments.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Authority 

This  notice  is  published  in 
accordance  with  §  1503.1  of  the  Council 
on  Environmental  Quality  regulations 
(40  CFR  Parts  1500  through  1508) 
implementing  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.),  and 
the  Department  of  the  Interior  Manual 
(516  DM  1-6),  and  is  in  the  exercise  of 
authority  delegated  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM  8. 

Dated:  September  26,  2003. 
Aurene  M.  Martin, 

Principal  Deputy  Assistant  Secretary — Indian 

Affairs. 

[FR  Doc.  03-25320  Filed  10-6-03;  8:45  am] 

BILUNG  COOE  4310-W7-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  IManagement 
[OR-010-1020-PK;  HAG  04-0001] 

Meeting  Notice  for  the  Southeast 
Oregon  Resource  Advisory  Council 

agency:  Bureau  of  Land  Management 
(BLM),  Lakeview  District. 


summary:  The  Southeast  Oregon 
Resource  Advisory  Council  (SEORAC) 
will  hold  a  conference  call  for  all 
members  on  Wednesday,  October  15, 
2003  at  2  p.m.  pacific  standard  time. 
The  conference  call  is  open  to  the 
public.  Members  of  the  public  in  the 
Lakeview  area  may  attend  the  meeting 
in  person  in  the  Abert  Rim  Conference 
Room,  Lakeview  Interagency  Office, 
1301  South  G  Street,  Lakeview,  Oregon 
97630.  The  meeting  topics  that  may  be 
discussed  by  the  Council  include  a 
discussion  of  issues  within  Southeast 
Oregon  related  to:  Birch  Creek 
Recommendation,  Sustainable  Working 
Landscapes  and  Sage  Grouse. 
FOR  FURTHER  INFORMATXM  CONTACT: 
Additional  information  concerning  the 
SEORAC  conference  call  may  be 
obtained  from  Pam  Talbott,  Contact 
Representative,  Lakeview  Interagency 
Office,  1301  South  G  Street,  Lakeview, 
OR  97630  (541)  947-6107,  or 
ptalbott@or.bIm.gov  and/or  from  the 
following  Web  site  http:// 
www.or.blin.gov/SEOR-RAC. 

Dated:  September  30,  2003. 
M.  Joe  Tague, 
Associate  District  Manager. 
(FR  Doc.  03-25329  Filed  10-06-03;  8:45  am] 
BILLING  COOE  4310-33-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection  for  1029-0047 

agency:  Office  of  Siuface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  approval  for  the 
collection  of  information  for  the 
permanent  program  performance 
standards — surface  mining  activities 
and  imdergroimd  mining  activities  at  30 
CFR  parts  816  and  817. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  December  8,  2003,  to  be  assiued  of 
consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave.,  NW.,  Room 
210— SIB,  Washington,  DC  20240. 
Comments  may  also  be  submitted 
electronically  to  Jtrelease@osmre.gov. 


FOR  FURTHER  INFORMATKM  CONTACT:  To 

request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  form,  contact 
John  A.  Trelease,  at  (202)  208-2783. 

SUPP1.EMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  part  1320,  which 
implementing  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13),  require  that  interested 
members  of  the  public  and  affected 
agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(d)).  This  notice  identifies 
information  collections  that  OSM  will 
be  submitting  to  OMB  for  extension. 
These  collections  are  contained  in  30 
CFR  816  and  817. 

OSM  has  consolidated  two 
information  collections  relating  to  coal 
mining  performance  standards,  revised 
biu-den  estimates,  where  appropriate,  to 
reflect  current  reporting  levels  or 
adjustments  based  on  reestimates  of 
bvuden  or  respondents.  OSM  will 
request  a  3-year  term  of  approval  for  this 
information  collection  activity. 

Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  siunmary  of  the 
public  conunents  will  accompany 
OSM's  submission  of  the  information 
collection  request  to  OMB. 

This  notice  provides  the  public  with 
60  days  in  which  to  comment  on  the 
following  information  collection 
activity: 

Title:  Permanent  Program 
Performance  Standards — Surface  and 
Underground  Mining  Activities,  30  CFR 
parts  816  and  817. 

OMB  Control  Number:  1029-0047. 

Summary:  Sections  515  and  516  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  provides  that 
permittees  conducting  coal  mining 
operations  shall  meet  all  applicable 
performance  standards  of  the  Act.  The 
information  collected  is  used  by  the 
regulatory  authority  in  monitoring  and 
inspecting  surface  coal  mining  activities 
to  ensure  that  they  are  conducted  in 
compliance  with  the  requirements  of  the 
Act. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once,  on 
occasion,  quarterly  and  annually. 


Federal  Register /Vol.  68,  No.  194 /Tuesday,  October  7,  2003 /Notices 


57929 


57928 


Federal  Register/ Vol.  68,  No.  194 /Tuesday.  October  7,  2003 /Notices 


Description  of  Respondents:  Coal 
mining  operators  and  State  regulatorv 
authorities. 

Total  Annual  Responses   186.341. 

Total  Annual  Burden  Hours:  870,333. 

Dated  Ortober  1,  20tJ.i. 
Richard  G.  Bryson, 

Chief.  Division  of  Regulatory'  Support 

[FR  Doc.  03-25299  Filed  10-6-03;  8:45  ami 

BILUNG  COOe  4310-OS-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  htotice  of  Application 

Pursuant  to  §1301  33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  lulv  1.  2003. 
Cayman  Chemical  Company.  1180  East 
Ellsworth  Road.  Ann  Arbor,  Michigan 
48108.  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Schedule 


Manhauna  (7360)  

Tetrahydrocannabinols  (7370) 


The  firm  plans  to  manufacture  small 
quantities  of  marijuana  derivatives  for 
research  purpose. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 
Any  such  comments  or  objections  may 
be  addressed,  in  quintuplicate.  to  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  Federal  Register 
Representative,  Office  of  Chief  Counsel 
(CCD)  and  must  be  filed  no  later  than 
Decembers,  2003 

Dated:  September  17.  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control. 

(FR  Doc.  03-25310  Filed  10-6-03:  8:45  am] 

BaiJNG  COOe  4410-09-M 


DEPARTMErfT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  ^4otice  of  Registration 

By  Notice  dated  June  6.  2003.  and 
published  in  the  Federal  Register  on 


June  19.  2003.  (68  FR  26841). 
AccusStandard  Inc.,  125  Market  Street. 
New  Haven,  (Connecticut  06513,  made 
application  by  renewal  and  on  May  7, 
2003,  by  letter  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a  bulk 
manufai:turer  of  the  basic  classes  of 
Schedule  1  and  11  controlled  substances 
listed  below: 


Drug 

Cathinone  (1235)   

Methcathmone  (1237)  

N-Ethylamphetamine  (1475)  

N,N-Dimetti/lamphetamine  (1480) 

Fenethylline  (1503)   

Aninorex  (1585)    

4-Methylaminorex     (as     isomer) 

(1590). 
Gamma       hydroxybutync       acid 

(2010) 

Methaqualone  (2565)  

Mecloqualone  (2372)  

Alpha-Ettiyltr/ptamine  (7249)  

Ibogaine  (7260)  

Lysergic  acid  diethylamide  (7315) 

Tetrahydrocannabinols  (7370)  

Mescaline  (7381)    

3.4 , 5-Tnmettioxyamphetamine 

(7390) 
4-Bromo-2.5- 

dimettioxyamptietamine  (7391). 
4-Bromo-2.5- 

dimethoxyphenethylamine 

(7392) 
4-methyl-2.5- 

dimettioxyamphetamine  (7395). 
2.5-Dimethoxymphetamine  (7396) 
2,5-Dimethoxy-4- 

ethylamphetamine  (7399). 
3. 5-Methylenedioxy  amphetamine 

(7400) 
5-Methoxy-3.4- 

methylenedioxyamphetamine 

(7401) 
N-Hydroxy-3.4- 

methylenedioxyamptietamme 

(7402). 
3.4-Mettiylenediocy-N- 

ethylamptietamine  (7404) 
3.4- 

Mettiylenedioxymettiamphetam- 

ine  (7405) 
4-Methoxyamphetamine  (7411)  ... 

Befotenine  (7433)  

Diethyttryptamine  (7434)  

Dimethyttryptamine  (7435)  

Psilocybin  (7437)  

Psilocyn  (7438)  

N-Ettiyl- 1  -phenylcyclohexylamine 

(7455) 
1  -( 1  -Phenylcyclohexyl)  pyrrolidine 

(PCPY)  (7458). 

Noracymettiadol  (9633)  

Norievorptianol  (9634)  

Normethadone  (9635)  

Norpipanone  (9636)  

Phenadoxone  (9637)  

Phenampromide  (9638) 

PhenopendJne  (9641)  

Pintramide  (9642)  

Proheptazine  (9643)  

Properidine  (9644) 

Racemoramide  (9645) 


Schedule 


Drug 

Trimeperidine  (9646)  

Phenomorphan  (9647)  

Propiram  (9649)  

1  -Methyl-4-phenyl-4- 

propionoxypiperidine  (9661). 
1  -     (2-Phenylethyl)     -4-phenyl-4- 

acetoxypiperidine  (9663). 

Tilldine  (9750) 

Para-Fluorofentanyl  (9812)  

3-Mettiytfentanyl  (9813) 

Alpha-Methyltentanyl  (9814)  

Acetyl-alpha-methylfentanyl 

(9815). 

Benzytfentanyl  (9818) 

Beta-Hydroxyfentanyl  (9830) 

Beta-Hydroxy-3-methylfentanyl 

(9831). 
Alpha-Methytthiofentanyl  (9832)  ... 

3-Methylthiofentanyl  (9833)  

Thenylfentanyl  (9834) 

Thiotentanyl  (9835)  

Amphetamine  (1100) 

Methamphetamine  (1105)  

Phenmstrazine  (1631)  

Methylphenidate  (1724) 

Amobarbital  (2125)  

Pentobarbital  (2270) 

Secobarbital  (2315)  

Glutethlmide  (2250)  

Nabilone  (7379)  

1  -Phenylcylohexylamine  (7460)  ... 

Ptiencyclidine  (7471)  

Phenylacetone  (8501)  

1  -PiperJdinocyclohexane-. 

cartxinitrile  (8603)  

Alphaprodine  (9010)  

Anileridlne  (9020)  

Cocaine  (9041)  

Codeine  (9050) 

Diprenorphine  (9058)  

Etorphine  HCL  (9059)  

Dihydrocodeine  (9120)  

Oxycodone  (9143)  

Hydromorphone  (9150)  

Diphenoxylate  (9170)  

Benzoylecgonine  (9180) 

Ecgonine  (9180)  

Ethylmorphine  (9190)  

Hydrocodone  (9193) 

Levomethorphan  (9210)  

Levorphanol  (9220)  

Isomethadone  (9226)  

Meperidine  (9230)  

Meperidine  intermediate-A  (9232) 
Meperidine  intermediate-B  (9233) 
Meperidine  intermediate-C  (9234) 

Metazocine  (9240) 

Methadone  (9250)  

Methadone  intermediate  (9254)  ... 

Metopon  (9260)  

Morphine  (9300)  

Thebaine  (9333)  

Dihydroetorphine  (9334) 

Opium,  raw  (9600)  

0|3ium  tincture  (9630)  

Opium  powered  (9639)  

Levo-alphacetylmethadol  (9648)  .. 

Oxymorphone  (9652)  

Phenazoclne  (9715)  

Piminodine  (9730)  

Racen-iethorphan  (9732)  

Racemorphan  (9733)  

AJfentanil  (9737)  

Remlfentanil  (9739)  


Schedule 
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Drug 

Schedule 

Sufentanil  (9740) 

Carfentanil  (9743) 

BezitramkJe  (9600)  

Fentanyt  (9801)  

Moramide-intermedi&te  (9802)  

The  firm  plans  to  manu&cture  small 
quantities  of  bulk  material  for  use  in 
reference  standards. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  AccuStandard  Inc.  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  AccuStandard  Inc.  to 
ensure  that  the  company's  registration  is 
consistent  with  the  public  interest.  This 
investigation  has  included  inspection 
and  testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufactiirer  of  the  basic  classes  of 
controlled  substances  listed  is  granted. 

Dated:  September  17,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  03-25308  Filed  10-6-03;  8:45  am] 

BtLUNG  CODE  4410-Oe-M 


DEPARTMErfT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
substances;  Notice  of  Registration 

By  Notice  dated  Jime  6,  2003,  and 
published  in  the  Federal  Register  on 
June  19,  2003.  (68  FR  36843),  CellTech 
Manufacturing  CA.,  Inc.,  3501  West 
Garry  Avenue,  Santa  Ana,  California 
92704,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  a  bulk  manufacturer  of 
Methylphenidate  (1724),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
II. 

The  firm  plans  to  manufacture  the 
controlled  substance  to  make  finished 
dosage  forms  for  distribution  to  its 
customers. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 


section  823(a)  and  determined  that  the 
registration  of  CellTech  Manufacturing 
CA.  Inc.  to  manufacture  the  listed 
controlled  substance  is  consistent  with 
the  public  interest  at  this  time.  DEA  has 
investigated  (HellTech  Manufacturing 
CA.,  Inc.  to  ensiu«  that  the  company's 
registration  is  consistent  with  the  public 
interest. 

This  investigation  has  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  verification 
of  the  company's  compliance  with  state 
and  local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  is  granted. 

Dated:  September  17,  2003 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration . 

[FR  Doc.  03-25408  Filed  10-6-03;  8:45  am] 
BILLING  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Sutwtances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  June  19,  2003, 
National  C^enter  for  Natural  Products 
Research — NIDA  MProject,  University  of 
Mississippi,  135  Coy  Waller  Complex, 
University,  Mississippi  38677,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Dnjg 


Marihuana (7360)  

Tetrahydrocannabinols  (7370) 


Schedule 


The  firm  plans  to  cultivate  marijuana 
for  the  National  Institute  of  Drug  Abuse 
for  research  approved  by  the 
Department  m  Health  and  Human 
Services. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 


Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537,  Attention: 
Federal  Register  Representative.  Office 
of  Chief  Ck)unsel  (CCD)  and  must  be 
filed  no  later  than  December  8,  2003. 

Dated:  September  17,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control. 

[FR  Doc.  03-25309  Filed  10-6-03;  8:45  am] 

BILLING  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

IManufacturer  of  Controlled 
Sutwtances;  Notice  of  Registration 

By  Notice  dated  May  16,  2003,  and 
published  in  the  Federal  Register  on 
Jime  11.  2003.  (68  FR  35006),  Noramco, 
Inc.  (formerly  Noramco  of  Delaware, 
Inc.),  500  Swedes  Landing  Road, 
WUmington,  Delaware  19801.  made 
application  by  renewal  and  on 
December  4  and  26,  2002.  by  letters  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 


Codeine-N-Oxide  (9053)  .. 
Morphine-N-Oxide  (9307) 

Codeine  (9050)  

Oxycodone  (9143) 

Hydrocodone  (9193)  

^^orphine  (9300)  

Tbebaine  (9333) 

Oxymorphone  (9652)  


Sched- 
ule 


The  firm  plans  to  manufacture  the 
listed  controlled  substances  for 
distribution  to  its  customers  as  bulk 
products. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21.  United  States  Code, 
section  823(a)  and  determined. that  the 
registration  of  Noramco,  Inc.  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Noramco,  Inc.  to  ensure 
that  the  company's  registration  is 
consistent  with  the  public  interest.  This 
investigation  has  included  inspection 
£md  testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
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Assistant  Administrator.  Office  nf 
Diversion  control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  is  granted. 

Dated  September  17.  2003 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration 

(FR  Doc.  03-25409  Filed  10-6-03:  8  45  am] 
BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

{Manufacturer  of  Controiled 
Substances;  Notice  of  Registration 

By  Notice  dated  May  16.  2003,  and 
published  in  the  Federal  Register  on 
June  11,  2003,  (68  FR  35006).  Varian, 
Inc.,  Lake  Forest,  25200  Commercentre 
Drive,  Lake  Forest,  California  92630- 
8810,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below; 


Drug 


Schedule 


Phencydidine  (7471 )  

1  -Pipendinocyclohexane- 

cartKDnitnle  (8603)  

Benzoylecgonine  (9180) 


The  firm  plans  to  manufacture  small 
quantities  of  controlled  substances  for 
use  in  diagnostic  products. 

No  comments  or  objections  have  been  ' 
received.  DEA  has  considered  the 
factors  in  Title  21.  United  States  Code. 
Section  823(a)  and  determined  that  the 
registration  of  Varian.  Inc.  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Varian,  Inc.  to  ensure  that 


the  company's  registration  is  consistent 
with  the  public  interest.  This 
investigation  has  included  inspection 
and  testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
companv's  background  and  history. 
Therefore,  pursuant  to  21  IJ.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Ccmtrol,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  is  granted. 

Dated  September  17,  2003. 
Laura  M.  NageL 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

.Administration. 

|FR  Doc.  03-25407  Filed  10-6-03;  8:45  am] 


BILLING  CODE  441(M)»-M 


DEPARTIMENT  OF  UVBOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

September  12.  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
informati(5n  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L,  104-13, 
44  U.S.C.  chapter  35).  A  copy  of  this 
K'R.  with  applicable  supporting 
tlocumentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Darrin 
King  on  202-693-4129  (this  is  not  a  toll- 
free  number)  or  E-Mail: 
kmg.ckirnnfidol.gcjv. 

(Comments  should  be  sent  t(j  (3ffice  of 
Information  and  Regulatory  Affairs. 


Attn:  OMB  Desk  Officer  for  the 
Employment  and  Training 
Administration  (ETA),  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503  (202-395-7316/ 
this  is  not  a  toU-ft'ee  number),  within  30 
days  from  the  date  of  this  publication  in 
the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency;  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Title:  Indian  and  Native  American 
Welfare-to-Work  Program — Report  forms 
and  instructions. 

OMB  Number:  1205-0386. 

Affected  Public:  State,  local,  or  tribal 
govt. 

Frequency:  On  occasion  and 
quarterly. 

Type  of  Response:  Recordkeeping  and 
reporting. 

Number  of  Respondents:  40. 


Information  collection  requirements 


Annual  re- 
sponses 


ETA  9069  (Participation  and  Charactenstics 
Report) 

ETA  9069-1  (Financial  Status  Report)    

Recordkeeping  

Total  


Frequency 


Average  re- 
sponse time 
(hours) 


Annual  burden 
hours 


160  Quarterly 

1 60  Quarterly 

6,600  Occasion 

6,920     


1,440 

1,440 
19,800 


22,680 


Total  Annualized  capital/startup 
costs:  SO, 

Total  annual  costs  loperating/ 
maintenance  systems  or  purchasing 
services):  S396,000. 


Description  This  request  is  for 
reinstatement  of  a  previously-approved 
reporting  package  that  expired  on  09/ 
30/2001.  The  period  available  for 
expenditure  of  INA  VVtVV  funds  has  been 
extended  by  statute  for  an  additional 


two  years,  so  that  the  last  possible 
report(s)  submitted  would  be  for  the 
period  (quarter)  ending  09/30/2004.  The 
proposed  changes  to  section  II  of  ETA 
9069  are  indicated  in  statute  by  the  1999 
Amendments. 


Federal  Register /  Vol.  68,  No.  194 /Tuesday,  October  7,  2003 /Notices 


Federal  Register /Vol.  68,  No.  194 /Tuesday,  October  7,  2003 /Notices 


57931 


Other  than  the  accompanying  changes 
to  the  instructions,  there  are  otherwise 
no  changes  to  the  previously-approved 
package. 

Ira  L,  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  03-25377  Filed  10-6-03;  8:45  am] 

BILUNG  CODE  4510-2»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Adminlstcation 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Ciurently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  consolidation 
and  renewal  of  job  Corps  applicant 
forms.  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  office 
listed  below  in  the  ADDRESSES  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
December  8,  2003. 

ADDRESSES:  Gayle  Cody,  Office  of  Job 
Corps,  200  Constitution  Avenue  NW., 
Room  N-4507,  Washington,  DC  20210. 
E-Mail  Internet  address: 
cody.gayle@dol.gov;  Telephone  number: 
(202)  693-3105.  (This  is  not  a  toll-free 
number);  Fax  number:  (202)  693-3113 
(This  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Job  Corps  program  authorized  by 
the  Workforce  Investment  Act  (WIA)  of 
1998.  is  designed  to  serve  low-income 
young  women  and  men,  16  through  24, 
who  are  in  need  of  additional 


vocational,  educational  and  social  skills 
training,  and  other  support  services  in 
order  to  gain  meaningful  employment, 
return  to  school  or  enter  the  Armed 
Forces.  Job  Corps  is  operated  by  the 
Department  of  Labor  through  a 
nationwide  network  of  118  Job  Corps 
centers.  The  program  is  primarily  a 
residential  program  operating  24  hours 
per  day,  7  days  per  week,  with  non- 
resident enroUees  limited  by  legislation 
to  20  percent  of  national  enrollment. 
These  centers  presently  accommodate 
more  than  40,000  students.  To  ensure 
that  the  centers  are  filled  with  youth 
who  are  low-income,  as  well  as  capable 
of  and  committed  to  doing  the  work 
necessary  to  achieve  the  benefits  of  Job 
Corps,  certain  eligibility  requirements 
have  been  established  by  the  legislation. 

The  piupose  of  this  collection  is  to 
gather  information  from  applicants  to 
determine  their  eligibility  for  Job  Corps. 
These  forms  are  critical  to  the  screening 
process..  They  are  the  initial  forms 
completed  by  the  Job  Corps  admissions 
counselors  for  each  applicant. 

The  ETA  652,  Job  Corps  Data  Sheet, 
is  used  to  obtain  information  for 
screening  and  enrollment  purposes  to 
determine  eligibility  for  the  Job  Corps 
program  in  accordance  with  the 
requirements  of  the  Workforce 
Investment  Act  (§  145  Recruitment, 
Screening,  Selection  and  Assigrunent  of 
Enrollees).  It  is  prepared  electronically 
by  an  admissions,  coimselor  for  each 
applicant.  It  also  provides  demographic 
characteristics  for  program  reporting 
piuposes.  Data  for  the  forms  are 
collected  by  interview.  The  information 
collected  determines  eligibility  in  regard 
to  age,  legal  U.S.  residency,  family 
income/welfare  status,  school  status, 
behavioral  problems  (if  any),  parental 
consent,  and  child  care  needs  of  each 
applicant. 

The  ETA  655,  Statement  from  Court 
or  Other  Agency,  and  ETA  655A, 
Statement  from  Institution,  collect 
essential  information  for  determining  an 
applicant's  eligibility.  They  are  used  to 
document  past  behavior  problems  for  all 
applicants,  as  well  as  provide  a  basis  for 
projecting  future  behavior.  If  this 
information  were  not  obtained,  serious 
problems  could  result  from  enrolling 
potentially  harmful  or  disruptive 
individuals  in  Job  Corps,  which  is  a 
residential  program.  This  could  have 
legal  implications  fOr  the  Federal 
government. 

The  ETA  682,  Child  Care 
Certification,  is  used  to  certify  an 
applicant's  arrangements  for  care  of  a 
dependent  child(ren)  while  the 
applicant  is  in  Job  Corps. 


n.  Review  Fofnis 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary- 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology', 
e.g..  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

Data  previously  collected  on  the 
following  Job  Corps  application  forms 
are  now  being  collected  from  data  input 
screens  that  electronically  transmit  data 
to  a  Center  Information  System  (CIS). 
Job  Corps  has  continued  to  collect 
application  data  because  it  was 
necessary  to  the  application  process  that 
youth  receiving  training  on  Job  Corps 
centers  be  eligible  for  the  benefits 
provided. 

Job  Corps  has  now  implemented 
electronic  collection  of  data  during  the 
Job  Corps  application  process  and  the 
changes  required  by  the  WIA  have  been 
incorporated  in  the  collection.  We 
request  that  the  following  data  used  in 
the  application  process  be  extended 
under  OMB  1205-0025: 

ETA  652,  Job  Corps  Data  Sheet, 

ETA  655,  Statement  from  Court  or 
Otlier  Agency,  and  ETA  682,  Child  Care 
Certification. 

The  deletion  of  these  forms  and 
electronic  collection  of  the  information 
will  result  in  a  reduction  in  paperwork 
burden  hours  and  a  streamlined 
electronic  application. 

Type  of  Review:  Extension. 

Agency:  Employment  and  Training 
Administration. 

Title:  Application  Data  Collection, 

OMB  Number:  1205-0025. 

Agency  Numbers:  ETA  652.  ETA  655. 
and  ETA  682. 

Recordkeeping:  The  applicant  is  not 
required  to  retain  records:  admissions 
counselors  or  contractor  main  offices  are 
required  to  retain  records  of  applicants 


Federal  Register /Vol.  68,  No.  194 /Tuesday,  October  7,  2003 /Notices 


57933 


57932 


Federal  Register /  Vol.  68,  No.  194 /Tuesday,  October  7,  2003 /Notices 


who  enroll  in  the  program  for  3  years 
from  the  date  of  application. 


Afffctt'd  Public:  Individuals:  business      institutions:  State,  Local  or  Tribal 
or  other  for-profit/nut-for-profit  Government. 


Title 


Total  re- 
spondents 


Frequency 


Average  time  per  Burden 

resporKlent  I        hours 


Job  Corps  Application:  ETA  652 

Statement  from  Court  or  Ottier  Agency:  ETA  655 
Child  Care  Certification   ETA  682 


102,833     1/person  10  minutes  . 

102,833     1/person  I  1  minute  

4,836    On  occasion i  30  seconds 


Total  Burden  Hours 


17,139 

1,714 

41 


18,894 


T'ltal  Burdrn  Cost  Irapital^startupl: 
When  the  electronic  svstem  was 
ini«allv  piloted  and  implemented  m 
1996,  the  start-up  costs  totaled 
$2,680,000,  including  52,000.000  fnr 
925  computer  workstations,  S4H0.()00 
for  training  lob  Corps  admissions 
counselors  and  center  staff  and.  m  1MM7, 
S200.000  for  replacements  and  memory 
upgrades.  These  were  one-time-only 
costs. 

Total  Burden  Cost  (operating/ 
mamtaminjij:  Operating  and 
maintenance  services  associated  with 
this  data  collection  are  contracted  yearly 
by  the  Federal  government  with 
outreach  and  admissions  contractors, 
according  to  designated  recruiting  areas 
This  is  one  of  the  many  functions  the 
contractors  perform  for  which  precise 
costs  cannot  be  identified   Based  on  past 
experience  of  recruitment  contractors, 
however,  the  annual  cost  for  contractor 
staff  and  related  costs  is  estimated  to  hf 
about  5821,399.  An  additional  cost  of 
$29,191  is  added  for  the  value  of 
applicant  time,  making  a  total  cost  of 
$850,590   For  the  approximately  70 
percent  of  lob  Corps  applicants  who 
have  never  worked,  no  value  is 
determined   For  th*'  remaining  30 
percent  of  applicants  who  have  been  in 
the  work  force  previouslv  for  any  length 
of  time,  whether  full-time  or  less,  the 
current  minimum  wage  of  55.15  is  used 
to  determine  the  value  of  applicant  time 
(ETA  652:  526,480  ETA  655:  52,648. 
and  ETA  682:  563). 

Comments  submitted  in  respcmse  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  C)ffic:e  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record 

David  Dye, 

Deputy  Assistant  Secretary,  Employment  and 

Training  Administration. 

|FR  Doc.  03-25376  Filfd  10-8-03;  8:45  ami 

BtLLING  CODE  4S10-23-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  tollowmg  p.irties  have  filed 
petitimis  tn  nuidity  the  applic:ation  of 
existing  safety  standards  under  section 
im(c)  of  the  Federal  Mine  .Safetv  and 
Health  Act  of  1977. 

1.  Tito  Coal 

[Docket  N(j   M-J(iti.)-l)6J-(:l 

Tito  Coal.  118  [■'.iirvicnv  Lane. 
Williamstowii,  Pennsvlvania  17098  has 
filed  a  petition  to  modify  the 
appli(  .ition  iif  .iOCFK  75.1002-1  (now 
7,5, 1002)  !ln>tallatioii  of  eh^ctric 
ecjuipment  and  conductors; 
perinissibilitv)  to  its  White  Vein  Slope 
(MSHA  I.D.  No.  3f)-06815)  located  in 
Sc:huvlkill  County,  Pennsylvania.  The 
petitioner  requests  a  modific:afion  in  the 
application  of  the  existing  standard  to 
permit  ths'  use  of  non-permissible 
electric  ecjuipment  uithin  150  feet  of 
th;:  pillar  line.  1  he  petitioner  states  that 
the;  non-permissible  equipment  would 
include  drags  and  battery  loc:omotives 
due  in  p.irt  to  the  method  of  mining 
used  in  pitc  hing  anthrac:ite  mines  and 
the  alternative  evaluation  of  the  mine 
■nir  (nialit\  for  methane  on  an  hourly 
basis  during  ofier.ition.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protec:tion  as  the  existing 
standard. 

2.  Canyon  Fuel  Company.  LLC 

(Dockfl  Nil.  M~ jotl. )-()(), i-CI 

C^anyon  Fuel  Company.  LL(i.  P.O.  Box 
1029.  Wellington,  Utah  84542  has  filed 
a  petiticm  to  modify  the  applic:ation  of 
,i()  CFK  75  350  (Air  i  ourses  and  belt 
haulage  entries)  to  its  Dugout  Canyon 
Mine  iMSHA  I.D.  No.  42-01890)  located 
in  Carbon  County.  Utah.  The  petitioner 
requests  that  its  previous  petition  for 
modifK  ation.  doc  ket  number  M-2000- 
171-<^^,  be  amended  to  remove  the 
following  langu.ige  in  Paragraph  V.(C): 
"must  include  a  means,  maintained  in 
operating  condition,  to  maintain  the 
surface  temperature  of  the  exhaust 
system  of  diesel  equipment  below  302 


degrees  Fahrenheit",  and  to  replace 
Paragraph  V.(C)  as  follows:  "In  addition 
to  the  requirements  of  V.(B),  diesel- 
powered  equipment  classified  as  heavy- 
duty  under  30  CFR  75-1908(a),  must 
include  a  means,  maintained  in 
operating  condition,  to  prevent  the 
spray  from  ruptured  diesel  fuel, 
hydraulic  oil,  and  lubricating  oil  lines 
from  being  ignited  by  contact  with 
engine  exhaust  system  component 
surfaces  such  as  shielding,  conduit, 
non-absorbent  insulating  materials,  or 
other  similar  means."  The  petitioner 
asserts  that  covering  the  exhaust 
systems  would  present  a  diminution  of 
safety  to  the  miners  due  to  the 
possibility  that  combustible  material 
can  accumulate  under  the  insulating 
material  often  creating  a  potential  fire 
hazard. 

3.  Eastern  Associated  Coal  Corp. 

[Docket  No.  M-2003-064-CI 

Eastern  Associated  Coal  Corp.,  1970 
Barrett  Court.  P.O.  Box  1990, 
Henderson,  Kentucky  42419-1990  has 
filed  a  petition  to  modify  the 
apphcation  of  30  CFR  75.1 108(Flame- 
resistant  conveyor  belts)  to  its  Matewan 
Tunnel  Mine  (MSHA  I.D.  No.  46-08610) 
located  in  Boone  County,  West  Virginia. 
The  petitioner  proposes  to  use 
approximately  10,000  feet  of  the  total 
26,000  feet  of  belt  in  a  specific  location 
and  application  with  safeguards  in  place 
that  would  guarantee  and  provide  no 
less  than  the  same  degree  of  safety  as 
the  existing  standard,  in  lieu  of  using 
underground  belting  that  meets  the 
requirements  for  flame-resistant 
c:cmveyor  belts.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

4.  D  &  D  Coal  Co. 

[Dcjcket  No.  M-2003-065-C:) 

D  &  D  Coal  Co.,  320  East  Main  Street, 
Hegins,  Pennsylvania  17938  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.333(e)(l)(ii)  (Ventilation 
controls)  to  its  Primrose  Slope  Mine 
(MSHA  I.D.  No.  36-08341)  located  in 
Schuylkill  County,  Pennsylvania.  The 


K-jniA 
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petitioner  requests  a  modification  of  the 
existing  standard  to  permit  the  use  of  a 
2x3  foot  diameter  fiberglass  overcast  in 
the  intake  slope  that  is  20  feet  in  length. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  meas\ire  of  protection  as 
the  existing  standard. 

5.  Little  Eagle  Coal  Company 

(Docket  No.  M-2003-066-C] 

Little  Eagle  Coal  Company,  Route  16 
Fola  Road.  Bickmore,  West  Virginia 
25019  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.900  (Low-  and 
medium-voltage  circuits  serving  three- 
phase  alternating  current  equipment; 
circuit  breakers)  to  its  Little  Eagle  Mine 
(MSHA  LD.  No.  46-08560)  located  in 
Clay  Coimty,  West  Virginia.  The 
petitioner  proposes  to  use  a  vacuum 
contactor  in  series  with  the  circuit 
breaker  to  perform  tripping  tasks 
normally  associated  with  the  circuit 
breaker.  The  petitioner  has  listed  in  this 
petition  for  modification  specific 
procedures  that  would  be  followed 
when  using  vacuiun  contactors.  The 
petitioner  asserts  that  the  proposed 
alternative  method  woidd  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

8.  Canyon  Fuel  Company,  LLC 

(Docket  No.  M-2003-067-C] 

Canyon  Fuel  Company,  LLC,  P.O.  Box 
1029.  Wellington,  Utah  84542  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.350  (Air  courses  and  beU 
haulage  entries)  to  its  Dugout  Canyon 
Mine  (MSHA  I.D.  No.  42-01890)  located 
in  Carbon  County,  Utah.  The  petitioner 
requests  that  its  previous  petition  for 
modification,  docket  number  M-2000- 
171-C,  be  amended,  as  it  relates  to  two- 
entry  longwall  retreat  mining,  to  add  the 
following  paragraph:  "In  the  event 
hydrogen  sulfide  is  encountered  diuing 
the  development  phase  of  a  longwall 
panel,  the  petitioner  shall  have  the 
option  of  utilizing  the  conveyor  belt 
entry  as  a  neutral  split  of  air  during 
retreat  mining  operations.  The  belt  air 
shall  be  coiused  away  fi-om  the  longwall 
section,  in  lieu  of  'point  feeding'  the 
intake  air  at  the  mouth  of  the  section." 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

7.  Dynatec  Mining  Corporation 

(Docket  No.  M-2003-004-M] 

Dynatec  Mining  Corporation,  2200 
South  4000  West,  Salt  Lake  City,  Utah 
84120  has  filed  a  petition  to  modify  the 
apphcation  of  30  CFR  57.22606(a)  and 
(c)  (Explosive  materials  and  blasting 


imits  (in  mines))  to  its  FMC  No.  9 
Ventilation  Shaft  Project  (MSHA  I.D.  No 
48-00152)  located  in  Sweetwater 
County,  Wyoming.  The  petitioner 
proposes  to  use  electric  detonators  to 
initiate  blasts  but  requests  a 
modification  of  the  existing  standard  to 
allow  the  use  of  nonel  detonators  to 
detonate  the  explosives  in  the  blast 
holes.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measiu'e  of 
protection  as  the  existing  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  comments@msba.gov,  or  on  a 
computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  1100 
"Wilson  Boulevard,  Room  2350. 
Arlington,  Virginia  22209.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
November  6.  2003.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated  at  Arlington,  Virginia,  this  29th  day 
of  September,  2003. 
Marvin  W.  Nichols,  Jr.. 
Director,  Office  of  Standards,  Regulations, 
and  Variances. 
[FR  Doc.  03-25410  Filed  10-6-03;  8:45  am] 

BILUNG  CODE  4510-43-P 


NATIONAL  COUNCIL  ON  DISABIUTY 

Sunshine  Act  Meetings 

TIME  AND  DATES:  8:30  a.m.-5  p.m.. 
November  22,  2003;  8:30  a.m.-12  p.m., 
November  23,  2003 

PLACE:  Ritz-Carlton.  Pentagon  City,  1250 
South  Hayes  Street,  Arlington  Virginia 
STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  Reports 
from  the  Chairperson  and  the  Executive 
Director,  Committee  Meetings  and 
Committee  Reports,  Executive  Session, 
Unfinished  Business,  New  Business, 
Announcements,  Adjournment 
PORTIONS  OPEN  TO  THE  PUBLIC:  Reports 
from  the  Chairperson  and  the  Executive 
Director,  Committee  Meetings  and 
Committee  Reports,  Unfinished 
Business,  New  Business, 
Announcements.  Adjournment 
PORTIONS  CLOSED  TO  THE  PUBLIC: 
Executive  Session 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mark  S.  Quigley.  Director  of 
Commimications,  National  Council  on 


Disability,  1331  F  Street.  NW,  Suite  850, 
Washington.  D.C.  20004;  202-272-2004 
(Voice),  202-272-2074  (TTY).  202-272- 
2022  (Fax),  mquigley@ncd.gov  (E-mail) 
AGENCY  MISSION:  The  National  Council 
on  Disability  (NCD)  is  an  independent 
federal  agency  composed  of  15  members 
appointed  by  the  President  and 
confirmed  by  the  U.S.  Senate.  Its  overall 
purpose  is  to  promote  policies, 
programs,  practices,  and  procediues  that 
guarantee  equal  opportimity  for  all 
people  with  disabilities,  including 
people  from  culturally  diverse 
backgrounds,  regardless  of  the  natiue  or 
significance  of  the  disability;  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 
ACCOMMODATIONS:  Those  needing  sign 
language  interpreters  or  other  disability 
accommodations  should  notify  NCD  at 
least  one  week  before  this  meeting. 

LANGUAGE  TRANSLATION:  In  accordance 
with  Executive  Order  13166,  Improving 
Access  to  Services  for  Persons  with 
Limited  English  Proficiency,  those 
people  with  disabilities  who  are  limited 
English  proficient  and  seek  translation 
services  for  this  meeting  should  notify 
NCD  at  least  one  week  before  this 
meeting. 

MULTIPLE  CHEMICAL  SENSITIVITY/ 
ENVIRONMENTAL  ILLNESS:  People  with 
multiple  chemical  sensitivity/ 
environmental  illness  must  reduce  their 
exposure  to  volatile  chemical 
substances  to  attend  this  meeting.  To 
reduce  such  exposure.  NCD  requests 
that  attendees  not  wear  perfumes  or 
scented  products  at  this  meeting. 
Smoking  is  prohibited  in  meeting  rooms 
and  surrounding  areas. 

Dated:  October  2,  2003. 
Ethel  D.  Briggs, 

Executive  Director. 

(FR  Doc.  03-25498  Filed  10-3-03;  11:06  am] 

BILUNG  CODE  6820-MA-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Eridowment  for  the  Arts; 
Combined  Arts  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Combined 
Arts  Advisory  Panel,  Arts  Education 
section  (Learning  in  the  Arts  for 
Children  and  Youth  category)  to  the 
National  Council  on  the  Arts  will  be 
held  on  October  27-31,  2003  in  Room 
716  at  the  Nancy  Hanks  Center,  1100 
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Pennsylvania  Avenue,  NTW., 
Washington,  DC.  20506 

.A  portion  of  this  meeting,  from  12:30 
p.m.  to  1;30  p.m.  on  October  .list,  will 
be  open  to  the  public  for  policy 
discussion.  The  remaining  portions  of 
this  meeting,  from  9  am   to  fi  p  m   on 
October  27th— 30th,  and  from  9  am   to 
12:30  p.m.  and  1:30  p.m.  to  3:30  p.m  on 
October  3ist,  will  be  closed. 

The  closed  portions  of  these  meetings 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  .\rts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  April 
30.  2003,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
(c)(6)  of  section  552b  of  Title  5.  United 
States  Code. 

Anv  person  mav  observe  meetings,  oi 
portions  thereof,  of  advisory  panels  that 
are  open  to  the  public,  and,  if  time 
allows,  mav  be  permitted  to  participate 
in  the  panel's  discussions  at  the 
discretion  of  the  panel  chairman 


Name  ot  applicant,  date 
of  application,  date  re- 
ceived, application  num- 
t)er.  docket  number 


If  vou  need  special  accommodations 
due  to  a  disabilitv.  please  contact  the 
Office  of  AccessAbility.  National 
Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506,  202/682-5532, 
TDY-TDD  202/682-5496.  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  c:an  be  obtained  from  Ms. 
Kathv  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations.  National 
Endowment  for  the  Arts,  Washington, 
DC,  20506.  or  call  202/682-5691. 

Drfl.'ii   Oi  tuher  J..  200:i. 
Kathv  Plowitz-Worden.  Panel  Coordinator, 

Panrl  iJprnitiiins.  Xational  Endowment  for 
thf  Art^ 

iFR  Doi    0:i-2.=i:i:!2  Filed  lO-fi-0,3.  8:45  am] 
BILLING  CODE  7537-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Request  To  Amend  a  License  To 
import  Radioactive  Waste 

Pursuant  to  lOCFR  110.70(C)   ■Public 
notice  of  receipt  of  an  application," 

NRC  Import  License  Application 


please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  request  to  amend  an  import 
license.  Copies  of  the  request  are 
available  electronically  through  ADAMS 
and  can  be  accessed  through  the  Public 
Electronic  Reading  Room  (PERR)  link 
h  ttp  ://ivww. nrc.gov/NRC/ADAMS/ 
index.html  at  the  NRC  homepage. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within 
30  days  after  publication  of  this  notice 
in  the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington  DC 
20555;  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  and  the  Executive  Secretary, 
U.S.  Department  of  State,  Washington, 
DC  20520. 

The  information  concerning  this 
amendment  request  follows. 


Descnption  of  matenal 


Material  type 


Total  qty 


End  use 


Country  of  or- 
igin 


Ptiilotechnics.  Ltd..  June 

Class  A  radiocative 

50,00000    kgs    DU    metal,    aircraft    counter- 

Amend to  increase  quan- 

United King- 

17, 2003.  June  24. 

waste,  as  DU  air- 

weights 

tity,  extend  expiration 

dom. 

2003,  IW010/01. 

craft  counterweigtits. 

date,  add  intennediate 

11005216. 

US  consignee  and  up- 
date licensee  address. 
Counterweights  to  be  re- 
cycled; if  disposal  nec- 
essary services  to  be 
provided  by  Waste  Con- 
trol Specialists,  L.L.C., 
Andrews  County,  TX. 

For  the  Nuclear  Regulatory  Commission 
Dated  this  30  day  of  September.  2003,  at 

Rockville  Maryland. 

Edward  T.  Baker, 

Deputy  Director.  Office  of  International 

Programs 

(FR  Doc.  03-25365  Filed  10-6-OJ.  8  45  ami 

BILLING  COOC  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

DATE:  Weeks  of  October  6,  13,  20,  27 
November  3.  10,  2003 
PLACE:  Commissioners'  Conference 
Room.  11555  Rockville,  Maryland. 


STATUS:  Publii  and  c:losed 
MATTERS  TO  BE  CONSIDERED: 
Week  of  October  6,  2003 

TufsddV.  Octoht-r  7.  2003 

9:30  a.m.  Briefing  on 
Decommissioning  Activities  and  Status 
(Public  Meeting)  (Contact:  Claudia 
Craig.  301-415-7276) 

This  meeting  will  be  webcast  live  at 
the  Web  address — http//www. nrc.gov. 

1:30  p.m.  Briefing  on  Strategic 
Workforce  Planning  and  Human  Capital 
Initiatives  (Closed — Ex.  2) 


Week  of  October  13,  2003— Tentative 

Wednesday.  October  15,  2003 

1:30  p.m.  Briefing  on  License  Renewal 
Program,  Power  Uprate  Activities,  and 
High  Priority  Activities  (Public  Meeting) 
(Contact:  Jimi  Yerokun,  301-^15-2292) 

This  meeting  will  be  webcast  live  at 
the  Web  address — http//www.nrc.gov. 

Week  of  October  20,  2003— Tentative 

Thursday.  October  23.  2003 

10  a.m.  Meeting  with  Advisory 
Conmiittee  on  Nuclear  Waste  (ACNW) 
(Public  Meeting)  (Contact:  John  Larkins, 
301-415-7360) 

This  meeting  will  be  webcast  live  at 
the  Web  address — http// www. nrc.gov 
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Week  of  October  27, 2003— Tentative 

Wednesday,  October  29.  2003 

9:30  a.ni.  Discussion  of  Security 
Issues  (Closed — Ex.  1) 

Week  of  November  3,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  November  3.  2003. 

Week  of  November  10,  2003 — ^Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  November  10.  2003. 

*The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1651. 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/what-we-do/ 
policy-making/schedule.html. 

***** 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  woiild  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw®nrc.gov. 

Dated:  October  2,  2003. 
D.L.  Gamberoni, 

Technical  Coordinator,  Office  of  the 

Secretary. 

[FR  Doc.  03-25489  Filed  10-3-03;  10:47  am] 

BILUNG  CODE  7590-01-M 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

October  23  Public  Hearing;  Sunshine 
Act 

TIME  AND  DATE:  2  p.m.,  Thursday, 
October  23,  2003. 
PLACE:  Offices  of  the  Corporation, 
Twelfth  Floor  Board  Room,  1100  New 
York  Avenue,  NW.,  Washington,  DC. 
STATUS:  Hearing  open  to  the  Public  at  2 
p.m. 

PURPOSE:  Hearing  in  conjunction  with 
each  meeting  of  OPIC's  Board  of 
Directors,  to  afford  an  opportunity  for 
any  person  to  present  views  regarding 
the  activities  of  the  Corporation. 
PROCEDURES:  Individuals  wishing  to 
address  the  hearing  orally  must  provide 
advance  notice  to  OPIC's  Corporate 
Secretary  no  later  than  5  p.m.,  Monday, 


October  20,  2003.  The  notice  must 
include  the  individual's  name, 
organization,  address,  and  telephone 
number,  and  a  concise  summary  of  the 
subject  matter  to  be  presented. 

Oral  presentations  may  not  exceed  ten 
(10)  minutes.  The  time  for  individual 
presentations  may  be  reduced 
proportionately,  if  necessary,  to  afford 
all  participants  who  have  submitted  a 
timely  request  to  participate  an 
opportunity  to  be  heard. 

Participants  wishing  to  submit  a 
written  statement  for  the  record  must 
submit  a  copy  of  such  statement  to 
OPIC's  Corporate  Secretary  no  later  than 
5  p.m.,  Monday,  October  20,  2003.  Such 
statements  must  be  typewritten,  double- 
spaced,  and  may  not  exceed  twenty-five 
(25)  pages. 

Upon  receipt  of  the  required  notice, 
OPIC  will  prepare  an  agenda  for  the 
hearing  identifying  speakers,  setting 
forth  the  subject  on  which  each 
participant  will  speak,  and  the  time 
allotted  for  each  presentation.  The 
agenda  will  be  available  at  the  hearing. 

A  written  smnmary  of  the  hearing  will 
be  compiled,  and  such  summary  will  be 
made  available,  upon  written  request  to 
OPIC's  Corporate  Secretary,  at  the  cost 
of  reproduction. 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  on  the  hearing  may  be 
obtained  fi"om  Connie  M.  Downs  at  (202) 
336-8438,  via  facsimile  at  (202)  218- 
0136,  or  via  email  at  cdown@opic.gov. 

Dated:  October  2,  2003. 
Connie  M.  Doivns, 

OPIC  Corporate  Secretary. 

(FR  Doc.  03-25554  Filed  10-3-03;  2:22  pm] 

BHJJNG  CODE  3210-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request;  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension:  Fonn  S-2,  OMB  Control  No. 
3235-0072,  SEC  File  No.  270-060. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  an  extension  of  the 
previously  approved  collection  of 
information  discussed  below. 

Form  S-2  (OMB  Control  No.  3235- 
0072;  SEC  File  No.  270-060)  is  used  by 


certain  issuers  to  register  securities 
imder  the  Seciuities  Act  of  1933.  The 
Form  S-2  provides  investors  with  the 
necessary  information  to  make 
investment  decisions  regarding 
securities  offered  to  the  public.  The 
likely  respondents  will  be  public 
companies.  The  information  collected 
must  be  filed  with  the  Commission  and 
is  publicly  available.  Form  S-2  takes 
approximately  470  bm-den  hours  to 
prepare  and  is  filed  by  101  respondents 
for  a  total  of  47,470  burden  hours.  It  is 
estimated  that  25%  of  the  47,470  total 
burden  hours  (11,868  hours)  is  prepared 
by  the  company.  The  remaining  75%  of 
burden  hours  is  attributed  to  outside 
cost. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciurently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Kenneth 
A.  Fogash,  Acting  Associate  Executive 
Director/CIO,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 

Dated:  September  29,  2003. 
Jill  M.  Peterson, 

Assistant  Secretary. 

(FR  Doc.  03-25314  Filed  10-6-03;  8:45  am] 

BILUNG  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington, 
DC  20549. 

Extension: 

Rule  lla-2,  SEC  File  No.  270-267.  OMB 
Control  No.  3235-0272. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.]  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  an  extension  of  the 
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previously  approved  collection  of 
information  discussed  below. 

The  title  for  the  collection  of 
information  is  "Rule  1  la-2  Under  the 
Investment  Company  Act  of  1940:  Offers 
of  Exchange  by  Certain  Registered 
Separate  Accounts  or  Others  the  Terms 
of  Which  Do  Not  Require  Prior 
Commission  Approval." 

Rule  lla-2  [17  CFR  270.11a-2l 
permits  certain  registered  insurance 
company  separate  accounts,  subject  to 
certain  conditions,  to  make  exchange 
offers  without  prior  approval  by  the 
Commission  of  the  terms  of  those  offers. 
Rule  lla-2  requires  disclosure,  in 
certain  registration  statements  filed 
pursuant  to  the  1933  Act.  of  any 
administrative  fee  or  sales  load  imposed 
in  connection  with  an  exchange  offer. 

There  are  currently  711  registrants 
governed  by  Rule  lla-2.  The 
Conxmission  includes  the  estimated 
burden  of  complying  with  the 
information  collection  required  by  Rule 
lla-2  in  the  total  number  of  burden 
hours  estimated  for  completing  the 
relevant  registration  statements  arid 
reports  the  burden  of  Rule  1  la-2  in  the 
separate  PRA  submissions  for  those 
registration  statements  [see  the  separate 
PRA  submissions  for  Form  N-3  [17  CFR 
274.11bl,  Form  N-4  [17  CFR  274.11cj 
and  Form  N-6  [17  CFR  274.1ld|).  The 
Commission  is  requesting  a  burden  of 
one  hour  for  Rule  lla-2  for 
administrative  purposes 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  sur\ey  or  study  of  the 
costs  of  Commission  rules  or  forms. 
With  regard  to  Rule  lla-2,  the 
Commission  includes  the  estimate  of 
burden  hours  in  the  total  number  of 
burden  hours  estimated  for  completing 
the  relevant  registration  statements  and 
reported  on  the  separate  PRA 
submissions  for  those  statements  {see 
the  separate  PR,-\  submissions  for  Form 
N-3.  Form  N'-4  and  Form  N-6). 

The  information  collection 
requirements  imposed  by  Rule  1  la-2 
are  mandator\'.  Responses  to  the 
collection  of  information  will  not  be 
kept  confidential.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number. 

Please  direct  general  comments 
regarding  the  above  information  to  the 
following  persons:  (i)  Desk  Officer  for 
the  Securities  and  Exchange 
Commission.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Room  10102. 
New  Executive  Office  Building. 


Washington.  DC  20503;  and  (ii)  Kenneth 
A.  Fogash,  Acting  Associate  Executive 
Director/CIO,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Comments  must 
be  submitted  to  OMB  w'thin  30  days  of 
this  notice. 

Dated:  September  29.  2003. 
Jill  M.  Peterson, 

Assistant  Secrftarv. 

[PR  Doc.  03-25315  Filed  10-6-03;  8:45  am] 

BILLING  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

i'pon  Written  Request.  Copies  Available 
From:  Securities  and  Eixchange 
Commission.  Offit:e  of  Filings  and 
Information  Services.  Washington,  DC 
20549 

Extension. 

Rule  6c-7,  SEC  File  No.  270-269,  OMB 
Control  No.  3235-0276. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  use.  3501  et  seq..]  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Rule  6c-7  117  CFR  270.6c-7)  under 
the  Investment  Company  Act  of  1940 
(15  U.S.C.  80a-l  ffsff/)' ("1940  Act") 
provides  exemption  from  certain 
provisions  of  Sections  22(e)  and  27  of 
the  1940  Act  for  registered  separate 
accounts  offering  variable  annuity 
contracts  to  certain  employees  of  Texas 
institutions  of  higher  education 
participating  in  the  Texas  Option 
Retirement  Program,  There  are 
approximately  80  registrants  governed 
bv  Rule  in:-?.  The  burden  of  compliance 
with  Rule  Bt:-7.  in  connection  with  the 
registrants  obtaining  from  a  purchaser, 
prior  to  or  at  the  time  of  purchase,  a 
signed  document  acknowledging  the 
restrictions  on  redeemability  imposed 
bv  Texas  law,  is  estimattid  to  be 
approximately  3  minutes  per  response 
for  each  of  2,600  purchasers  annually  (at 
an  estimated  S70  per  hour),  for  a  total 
aimual  burden  of  130  hours  (at  a  total 
annual  cost  of  S9,100).  Rule  6c-7 
requires  that  the  separate  account's 
Registration  Statement  under  the 
Securities  Act  of  1933  (15  U.S.C.  77a  et 
seq.)  include  a  representation  that  Rule 
6c-7  is  being  relied  upon  and  is  being 
complied  with.  This  requirement 
enhances  the  Commission's  abilitv  to 


monitor  utilization  of  and  compliance 
with  the  rule.  There  are  no 
recordkeeping  requirements  with 
respect  toKule  6c-7. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  or  forms.  The 
Commission  does  not  include  in  the 
estimate  of  average  burden  hours  the 
time  preparing  registration  statements 
and  sales  literature  disclosure  regarding 
the  restrictions  on  redeemability 
imposed  by  Texas  law.  The  estimate  of 
burden  hours  for  completing  the 
relevant  registration  statements  are 
reported  on  the  separate  PRA 
submissions  for  those  statements.  (See 
the  separate  PRA  submissions  for  Form 
N-3  [17  CFR  274. lib]  and  Form  N-4  [17 
CFR  274,11c].) 

Complying  with  the  collection  of 
information  requirements  of  the  rules  is 
necessary  to  obtain  a  benefit.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number. 

Please  direct  general  comments 
regarding  the  above  information  to  the 
following  persons:  (i)  Desk  Officer  for 
the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Kenneth 
A.  Fogash,  Acting  Associate  Executive 
Director/CIO,  Office  of  Information 
Technology.  Securities  and  Exchange 
/Zommission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 

Dated:  September  26,  2003. 
|ill  M.  Peterson, 

Assistant  Secretary'. 

|FR  Doc.  03-25316  Filed  10-6-03;  8:45  am] 

BILLING  CODE  801&-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services,  450  Fifth  Street, 
N\V.,  Washington,  DC  20549-0004. 

Extension: 
Rule  27f-l  and  Form  N-27F-1.  SEC  File 
No.  270-487.  OMB  Control  No.  3235- 
0546. 
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Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
{44  U.S.C.  3501  et  seq.),  the  Secvuities 
and  Exchange  Commission  (the 
"Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
("ONffl")  a  request  for  extension  of  the 
previously  approved  collection  of 
information  discussed  below. 

Rule  27f-l  [17  CFR  270.27f-l]  is 
entitled  "Notice  of  Right  of  Withdrawal 
Required  To  Be  Mailed  to  Periodic 
Payment  Plan  Certificate  Holders  and 
Exemption  from  Section  27(f)  for 
Certain  Periodic  Payment  Plan 
Certificates."  Form  N-27F-1  is  entitled 
"Notice  to  Periodic  Pajmaent  Plan 
Certificate  Holders  of  45  Day 
Withdrawal  Right  with  Respect  to 
Periodic  Payment  Plan  Certificates." 
Form  N-27F-1,  which  is  prescribed  by 
rule  27f-l,  is  used  to  notify  recent 
purchasers  of  periodic  payment  plan 
certificates  of  their  right  under  section 
27(f)  of  the  Act  to  return  the  certificates 
within  a  specified  period  for  a  full 
refund.  The  Form  N-27F-1  notice, 
which  is  sent  directly  to  holders  of 
periodic  payment  plan  certificates, 
serves  to  alert  piuchasers  of  periodic 
payment  plans  of  their  rights  in 
connection  with  their  plan  certificates. 

Commission  staff  estimates  that  three 
issuers  of  periodic  payment  plan 
certificates  are  affected  by  rvde  27f-l. 
The  frequency  with  which  each  of  these 
issuers  or  their  representatives  must  file 
Form  N-27F-1  notices  varies  with  the 
number  of  periodic  payment  plans  sold. 
The  Commission  estimates,  however, 
that  approximately  5,907  Form  N-27F- 
1  notices  are  sent  out  annually.  The 
Commission  estimates  that  all  the 
issuers  that  send  Form  N-27F-1  notices 
use  outside  contractors  to  print  and 
distribute  the  notices,  and  incur  no 
hourly  burden.  The  estimate  of  average 
burden  hours  is  made  solely  for  the 
purposes  of  the  Paperwork  Reduction 
Act,  and  is  not  derived  from  a 
comprehensive  or  even  a  representative 
survey  or  study  of  the  costs  of 
Commission  rules  and  forms.' 

Complying  with  the  collection  of 
information  requirements  of  rule  27f-l 
is  mandatory  for  custodian  banks  of 
periodic  payment  plans  for  which  the 
sales  load  deducted  from  any  payment 
exceeds  9  percent  of  the  payment.  ^  The 
information  provided  pursuant  to  rule 


'  This  estimate  is  based  on  iDformal  conversations 
between  the  Commission  staff  and  representatives 
uf  periodic  payment  plan  issuers. 

-  The  rule  pennits  the  issuer,  the  principal 
underwriter  for.  or  the  depositor  of,  the  Issuer  or  a 
rpcord-keeping  agent  for  the  issuer  to  mail  the 
notice  if  the  custodian  bank  has  delegated  the 
mailing  of  the  notice  to  any  of  them  or  if  the  issuer 
has  been  permitted  to  operate  without  a  custodian 
bank  by  Commission  order.  See  17  CFR  270.27f-l. 


27f-l  will  be  provided  to  third  parties 
and,  therefore,  will  not  be  kept 
confidential.  The  Commission  is  seeking 
OMB  approval,  because  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number. 

Please  direct  general  comments 
regarding  the  above  information  to  the 
following  persons:  (i)  Desk  Officer  for 
the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Kenneth 
A.  Fogash,  Acting  Associate  Executive 
Director /CIO,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0004. 
Comments  must  be  submitted  to  OMB 
within  30  days  of  this  notice. 

Dated:  September  29.  2003. 
Jill  M.  Peterson, 

Assistant  Secretary. 

[FR  Doc.  03-25317  Filed  10-6-03;  8:45  am] 

niXING  CODE  801(M>1-W 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnvestment  Company  Act  Release  No. 
26200;  812-12863] 

Putnam  American  Government  Income 
Fund,  et  al.,  Notice  of  Application 

October  1,  2003. 

AGENCY:  Secvuities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  section  12{d)(l)(I)  of  the 
Investment  Company  Act  of  1940 
("Act")  for  an  exemption  from  sections 
12(d)(1)(A)  and  (B)  of  the  Act,  under 
sections  6(c)  and  17(b)  of  the  Act  for  an 
exemption  from  section  17(a)  of  the  Act, 
and  under  section  17(d)  of  the  Act  and 
rule  1 7d-l  under  the  Act  to  permit 
certain  joint  transactions. 

SUMMARY  OF  APPLICATION:  The  applicants 
request  an  order  that  would  permit  (a) 
certain  registered  management 
investment  companies  to  invest 
uninvested  cash  and  cash  collateral  in 
(i)  affiliated  money  market  funds  and/or 
short-term  bond  funds  or  (ii)  one  or 
more  affiliated  entities  that  operate  as 
cash  management  investment  vehicles 
and  that  rely  on  section  3(c)(1)  or  3(c)(7) 
of  the  Act.  and  (b)  the  registered 
investment  companies  and  the  affiliated 
entities  to  continue  to  engage  in 
piurchase  and  sale  transactions 


involving  portfolio  securities  in  reliance 
on  rule  1 7a-7  under  the  Act. 
APPLICANTS:  Putnam  American 
Goverrunent  Income  Fund,  Putnam 
Arizona  Tax  Exempt  Income  Fund. 
Putnam  Asset  Allocation  Funds, 
Putnam  California  Tax  Exempt  Income 
Fund,  Putnam  Capital  Appreciation 
Fund,  Putnam  Classic  Equity  Fund, 
Putnam  Convertible  Income-Growth 
Trust,  Putnam  Discovery  Growth  Fund, 
Putnam  Diversified  Growth  Fund, 
Putnam  Diversified  Income  Trust, 
Putnam  Equity  Income  Fund,  Putnam 
Europe  Equity  Fund,  Putnam  Florida 
Tax  Exempt  Income  Fimd,  Putnam 
Funds  Trust,  The  George  Putnam  Fiuid 
Of  Boston,  Putnam  Global  Equity  Fund. 
Putnam  Global  Income  Trust,  Putnam 
Global  Natural  Resources  Fimd,  The 
Putnam  Fiuid  For  Growth  And  Income. 
Putnam  Health  Sciences  Trust,  Putnam 
High  Yield  Advantage  Fimd,  Putnam 
High  Yield  Trust,  Putnam  Income  Fund, 
Putnam  Intermediate  U.S.  Government 
Income  Fimd,  Putnam  International 
Equity  Fund,  Putnam  Investment  Funds, 
Putnam  Investors  Fund,  Putnam 
Massachusetts  Tax  Exempt  Income 
Fund,  Putnam  Michigan  Tax  Exempt 
Income  Fund,  Putnam  Minnesota  Tax 
Exempt  Income  Fund,  Putnam  Money 
Market  Fund,  Putnam  Municipal 
Income  Fund,  Putnam  New  Jersey  Tax 
Exempt  Income  Fimd,  Putnam  New 
Opportunities  Fund.  Putnam  New  York 
Tax  Exempt  Income  Fund.  Putnam  New 
York  Tax  Exempt  Opportunities  Fund, 
Putnam  Ohio  Tax  Exempt  Income  Fund. 
Putnam  OTC  &  Emerging  Growth  Fund. 
Putnam  Pennsylvania  Tax  Exempt 
Income  Fund.  Putnam  Tax  Exempt 
Income  Fund,  Putnam  Tax  Exempt 
Money  Market  Fund.  Putnam  Tax-Free 
Income  Trust.  Putnam  Tax  Smart  Funds 
Trust.  Putnam  U.S.  Government  Income 
Trust,  Putnam  Utilities  Growth  And 
Income  Fund.  Putnam  Variable  Trust. 
Putnam  Vista  Fund.  Putnam  Voyager 
Fund,  Putnam  California  Investment 
Grade  Municipal  Trust.  Putnam  High 
Income  Opportunities  Trust.  Putnam 
High  Income  Bond  Fund.  Putnam  High 
Yield  Municipal  Trust.  Putnam 
Investment  Grade  Municipal  Trust, 
Putnam  Managed  High  Yield  Trust. 
Putnam  Managed  Municipal  Income 
Trust.  Putnam  Master  Income  Trust. 
Putnam  Master  Intermediate  Income 
Trust.  Putnam  Municipal  Bond  Fund, 
Putnam  Municipal  Opportunities  Trust. 
Putnam  New  York  Investment  Grade 
Municipal  Trust.  Putnam  Premier 
Income  Trust,  and  Putnam  Tax-Free 
Health  Care  Fund  (each  a  "Fund." 
collectively  the  "Funds"),  and  Putnam 
Investment  Management.  LLC  (together 
with  any  entity  controlling,  contro':ed 
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by  or  under  common  control  with 
Putnam  Investment  Management.  LLC, 
the  "Adviser"), 

Filing  Dates:  The  application  was 
filed  i)n  lulv  26,  2002.  and  amended  on 
September  25.  2003. 

Heann<i  df  SntificLition  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m  on  (Jctober  24.  200.T.  and 
should  be  accompanied  bv  proof  of 
service  on  the  applu^ants.  in  the  form  of 
an  affidavit,  or.  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writers  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
(Commission's  Secretary. 
ADDRESSES:  Secretary.  Commission.  450 
Fifth  Street.  NVV..  VVashmgtoii,  DC 
2054»-0609;  Applicants.  One  Post 
Office  Square,  Boston.  MA  02109. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  R.  Mac.Neil.  Senior  C^junsel,  at 
(202)  942-0634  or  Todd  Kuehl.  Branch 
Chief  at  (202)  942-0564  (Division  of 
Investment  Management,  CJffice  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street.  NW..  Washington.  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  The  Funds  are  .Massachusetts 
business  trusts  and  are  registered  under 
the  Act  as  open-end  or  closed-end 
management  investment  companies. 
The  Adviser  is  an  investment  adviser 
registered  under  the  Investment 
Advisers  .^ct  of  1940  and  serves  as 
investment  adviser  to  each  Fund. 

2  Certain  Funds,  including  money 
market  Funds  that  comply  with  rule  2a- 
7  under  the  Act.  (each,  a  "Participating 
Fund")  have  or  may  be  expected  to  have 
cash  that  has  not  been  invested  in 
portfolio  securities  ("Uninvested 
Cash")  I'ninvested  Cash  may  result 
from  a  variety  of  sources,  including 
dividends  or  interest  received  on 
portfolio  securities,  unsettled  securities 
transactions,  strategic  reser\'es,  matured 
investments,  proceeds  from  liquidation 
of  investment  securities,  dividend 
payments  or  money  from  investors. 
Certain  Participating  Funds  also  may 


participate  in  a  securities  lending 
program  ("Securities  Lending  Program") 
under  which  a  Fund  may  lend  its 
portfolio  setairities  to  registered  broker- 
dealers  or  other  institutional  investors. 
The  loans  are  secured  by  collateral, 
including  cash  collateral  ('  Cash 
Collateral"  and  together  with 
Uninvested  Cash.  "Cash  Balances"), 
equal  at  all  times  to  at  least  the  market 
value  of  the  securities  loaned.  Currently, 
the  Adviser  can  invest  Cash  Balances 
directly  in  money  market  instruments  or 
other  short-term  debt  obligatitms.  All  or 
a  [)ortion  ot  certain  Funds'  Cash 
Balances  may  be  managed  by  a  sub- 
adviser  to  a  Fund  ("Sub-Adviser"). 

3.  Applicants  request  an  order  to 
permit:  (i)  The  Participating  Funds  to 
use  their  (.ash  Balanc  es  to  purchase 
shares  of  one  or  more  of  the  open-end 
Funds  that  are  money  market  funds  or 
short-term  bond  funds  (the  "Registered 
Central  Funds")  (jr  private  investment 
companies  that  serve  as  cash 
management  vehicles,  are  advised  by 
the  Adviser,  and  rely  on  set:tion  3(c)(1) 
or  3(c)(7)  of  the  Act  (the  "Private  Central 
Funds  ")  (the  Registered  Central  Funds 
and  the  Private  (Central  Funds, 
cullectivelv.  the  "Central  Poinds"):  (ii) 
the  Central  Funds  to  sell  their  shares  to 
and  redeem  such  shares  from  the 
Participating  Funds;  (iii)  the 
Participating  Funds  and  the  Private 
Central  Funds  to  engage  in  interfund 
purchase  and  sale  transactions  in 
securities  ("Interfund  Transactions"); 
and  (iv)  the  Adviser  or  a  Sub-Adviser  to 
effect  the  above  transactions.' 

4  Tbe  investment  by  each 
Participating  Fund  in  shares  of  the 
Central  Funds  will  be  in  accordance 
with  that  Participating  Fund's 
investment  polii:ies  and  restricticins  as 
set  forth  in  its  registration  statement. -' 
The  Registered  Central  Funds  are  or  will 
be  taxable  or  tax-exempt  money  market 
funds  that  comply  with  rule  2a-7  under 
the  .\ct  or  short-term  bond  funds  that 
maintain  a  dollar-weighted  average 
portfolio  maturity  of  three  years  or  less. 
Certain  Private  (Central  Funds  will 
complv  with  rule  2a-7  under  the  Act. 
OthiM'  Private  Central  Funds  will  invest 


'  Applicants  request  that  any  relief  granted  also 
appiv  ti)  any  other  registered  management 
investment  compaiiv  or  series  thereof  now  existing 
or  established  in  the  hiture,  for  whuh  the  .^lKlSHr 
serves  .is  mve.stment  adviser  (iniluded  in  the  term 
'Funds"!  .Ml  Fumis  that  i  urrently  intend  to  rely 
on  tiie  requested  order  are  named  a.s  applii  ants 
.■\nv  future  Fuml  will  relv  on  the  order  only  in 
accordance  with  the  terms  and  i unditiems  of  the 
applicatinii 

-  .■\  PartK  ipatuig  fund  that  is  a  .money  market 
Fund  will  not  invest  in  a  Central  Fund  that  does 
not  comply  with  rule  2a-7  under  the  Act. 


in  high  quality  securities  with  relatively 
short  maturities. ' 

Applicants'  Legal  Analysis 

/.  Investment  of  Cash  Balances  hy  the 
Participating  Funds  in  the  Central 
Funds 

A.  Section  12(d)(1) 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  investment  company 
may  acquire  securities  of  a  registered 
investment  company  if  such  securities 
represent  more  than  3%  of  the  acquired 
company's  outstanding  voting  stock, 
more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  acquirtjd  investment  companies, 
repre.sent  more  than  10%  of  the 
acquiring  company's  assets.  Section 
12(d)(1)(B)  of  the  Act  provides  that  no 
registered  open-end  investment 
ctmipany  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  bv  investment  companies. 

2.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  Commission  may 
exempt  any  person,  security,  or 
transaction  from  any  provision  of 
section  12(d)(1)  if  and  to  the  extent  that 
such  exemption  is  consistent  with  the 
public  interest  and  the  protection  of 
investors.  Applicants  request  relief 
under  section  12(d)(l)(J)  to  permit  the 
Participating  Funds  to  use  their  Cash 
Balances  to  acquire  shares  of  the 
Registered  Central  Funds  in  excess  of 
the  percentage  limitations  in  section 
12(d)(1)(A).  provided  however,  that  in 
all  cases  a  Participating  Fund's 
aggregate  investment  of  Uninvested 
C>ash  in  shares  of  the  Central  Funds  will 
not  exceed  the  greater  of  25%  of  the 
Participating  Fund's  total  assets  or  $10 
million.  Applicants  also  reque.st  relief  to 
permit  the  Registered  Central  Funds  to 
sell  their  securities  to  the  Participating 
Funds  in  excess  of  the  percentage 
limitations  in  section  12(d)(1)(B). 

3.  Applicants  state  that  the  proposed 
arrangement  will  not  result  in  the 
abuses  that  sect.'ons  12(d)(1)(A)  and  (B) 
were  intended  to  prevent.  Applicants 
state  that  the  proposed  arrangement  will 
not  result  in  inappropriate  layering  of 
fees  and  that  a  Participating  Fund's 
shareholders  will  not  be  subject  to  the 


■  .\  Private  Ontral  Fund  that  does  not  comply 
with  rule  2a-7  may  accept  investments  of  Cash 
Collateral  from  Participating  Funds  (other  than 
money  market  Funds),  but  will  not  accept 
investments  from  Participating  Funds  investing 
Uninvested  Cash 
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imposition  of  double  investment 
advisory  fees.  If  a  Central  Fund  offers 
more  than  one  class  of  shares  in  which 
a  Participating  Fund  may  invest,  the 
Participating  Fund  will  invest  its  Cash 
Balances  only  in  the  class  with  the 
lowest  expense  ratio  at  the  time  of 
investment.  Applicants  also  state  that 
no  front-end  sales  charge,  contingent 
deferred  sales  charge,  (Ustribution  fee 
under  a  plan  adopted  in  accordance 
with  rule  12b-l  imder  the  Act  ("Rule 
12b-l  Fee")  or  service  fee  will  be 
charged  in  connection  with  the 
purchase  and  sale  of  shares  of  the 
Central  Funds.  In  addition,  if  the 
Adviser  collects  a  fee  from  a  Central 
Fund  for  acting  as  its  investment  adviser 
with  respect  to  assets  invested  by  a 
Participating  Fund,  when  approving  an 
investment  advisory  or  sub-advisory 
contract  imder  section  15  of  the  Act  for 
the  Participating  Fund,  the  board  of 
trustees  of  each  Participating  Fund 
("Board"),  including  a  majority  of 
trustees  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act  ("Independent  Trustees"), 
will  consider  to  what  extent,  if  any,  the 
advisory  fees  charged  to  the 
Participating  Fund  by  the  Adviser  or 
Sub-Adviser  should  be  reduced  to 
account  for  reduced  services  provided 
to  the  Participating  Fxmd  as  a  result  of 
the  investment  of  Uninvested  Cash  in 
the  Central  Fimd.  Applicants  represent 
that  no  Central  Fund  will  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limitations 
contained  in  section  12(d)(1)(A)  of  the 
Act. 

B.  Section  17(a)  of  the  Act 

1.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  sell  or  purchase  any 
security  to  or  from  the  investment 
company.  Section  2(a)(3)  of  the  Act 
defines  an  affiliated  person  of  an 
investment  company  to  include  any 
person  directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote  5%  or  more  of  the  outstanding 
voting  securities  of  the  other  person, 
any  person  5%  or  more  of  whose 
outstanding  secm-ities  are  directly  or 
indirectly  owned,  controlled,  or  held 
with  power  to  vote  by  the  other  person, 
any  person  directly  or  indirectly 
Controlling,  cortroUed  by,  or  under 
common  control  with  the  other  person, 
and  any  investment  adviser  to  the 
investment  company.  Because  the 
Funds  have  the  Adviser  as  investment 
adviser,  they  may  be  deemed  to  be 
under  common  control  and  thus 
affiliated  persons  of  each  other.  In 
addition,  if  a  Participating  Fund 


purchases  more  than  5%  of  the  voting 
securities  of  a  Central  Fimd,  the  Central 
Fund  and  the  Participating  Fund  may  be 
affiliated  persons  of  each  other.  As  a 
result,  section  17(a)  would  prohibit  the 
sale  of  the  shares  of  Central  Funds  to  the 
Pcirticipating  Funds,  and  the  redemption 
of  the  shares  by  the  Participating  Funds. 

2.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  transaction 
from  section  17(a)  of  the  Act  if  the  terms 
of  the  proposed  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned,  and  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act.  Section  6(c)  of  the 
Act  permits  the  Commission  to  exempt 
persons  or  transactions  from  any 
provision  of  the  Act,  if  the  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

3.  Applicants  submit  that  tlieir 
request  for  relief  to  permit  the  purchase 
and  redemption  of  shares  of  the  Central 
Funds  by  the  Participating  Funds 
satisfies  the  standards  in  sections  6(c) 
and  1 7(b)  of  the  Act.  Applicants  note 
that  shares  of  the  Central  Funds  will  be 
purchased  and  redeemed  at  their  net 
asset  value,  the  same  consideration  paid 
and  received  for  these  shares  by  any 
other  shareholder.  Applicants  state  that 
the  Participating  Funds  will  retain  their 
ability  to  invest  Cash  Balances  directly 
in  money  market  instruments  as 
authorized  by  their  respective 
investment  objectives  and  policies  if 
they  can  achieve  a  higher  return  or  for 
any  other  reason.  Applicants  state  that 

a  Registered  Central  Fund  has  the  right 
to  discontinue  selling  shares  to  any  of 
the  Participating  Funds  if  the  Registered 
Central  Fund's  Board  or  the  Adviser 
determines  that  such  sale  would 
adversely  affect  the  Registered  Central 
Fund's  portfolio  management  and 
operations. 

C.  Section  1 7(d)  of  the  Act  and  Rule 
17d-l  under  the  Act 

1.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  an 
affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  from  participating  in  or 
effecting  any  transaction  in  connection 
with  any  joint  enterprise  or  joint 
arrangement  in  which  the  investment 
company  participates,  unless  the 
Commission  has  approved  the  joint 
arrangement.  Applicants  state  that  the 
Participating  Funds,  by  purchasing 


shares  of  the  Central  Funds,  the 
Adviser,  and  any  Sub-Adviser,  by 
managing  the  assets  of  the  Participating 
Funds  invested  in  the  Central  Funds, 
and  each  of  the  Central  Funds,  by 
selling  Sheires  to  and  redeeming  them 
from  the  Participating  Funds  could  be 
deemed  to  be  participating  in  a  joint 
arrangement  within  the  meaning  of 
section  17(d)  and  rule  17d-l. 

2.  In  considering  whether  to  approve 
a  joint  transaction  under  rule  17d-l.  the 
Commission  considers  whether  the 
registered  investment  company's 
participation  in  the  joint  transaction  is 
consistent  with  the  provisions,  policies 
and  purposes  of  the  Act,  and  the  extent 
to  which  the  participation  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  other  participants.  Applicants 
state  that  the  investment  by  the 
Participating  Funds  in  shares  of  the 
Central  Funds  would  be  on  the  same 
basis  and  no  different  fi*om  or  less 
advantageous  than  that  of  other 
participants.  Applicants  submit  that  the 
proposed  transactions  meet  the 
standards  for  an  order  under  rule  1 7d- 
1. 

//.  Interfund  Transactions 

1.  Applicants  state  that  certain  Fimds 
and  Private  Central  Funds  currently  rely 
on  rule  17a-7  under  the  Act  to  conduct 
Interfund  Transactions.  Rule  17a-7 
under  the  Act  provides  an  exemption 
from  section  1 7(a)  for  a  piuchase  or  sale 
of  certain  securities  between  a  registered 
investment  company  and  an  affiliated 
person  (or  an  affiliated  person  of  an 
affiliated  person),  provided  that  certain 
conditions  are  met,  including  that  the 
affiliation  between  the  registered 
investment  company  and  the  affiliated 
person  (or  an  affiliated  person  of  the 
affiliated  person)  must  exist  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directors  and/or 
common  officers.  Applicants  state  that 
the  Participating  Funds  and  Private 
Central  Funds  may  not  be  able  to  rely 
on  rule  17a-7  when  purchasing  or 
selling  portfolio  securities  to  each  other, 
because  some  of  the  Participating  Funds 
may  own  5%  or  more  of  the  outstanding 
voting  securities  of  a  Private  Central 
Fund  and,  therefore,  an  affiliation 
would  not  exist  solely  by  reason  of  such 
Participating  Fund  and  such  Private 
Central  Fund  having  a  common 
investment  adviser,  common  directors 
and/ or  common  officers. 

2.  Applicants  request  relief  imder 
sections  6(c)  and  17(b)  of  the  Act  to 
permit  the  Interfund  Transactions. 
Applicants  submit  that  the  requested 
relief  satisfies  the  standards  for  relief  in 
sections  6(c)  and  17(b).  Applicants  state 
that  the  Funds  and  the  Private  Central 
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Funds  will  comply  with  rule  17a-71a) 
through  ig)  under  the  .\rt  .Applicants 
state  that  the  additional  Hffiliatif)n 
created  under  sections  2(a)(3)(A)  and  (B) 
doe:;  not  affect  the  other  protections 
provided  hv  aile  17a-7.  including  the 
integritv  of  the  pricing  mechanism 
employed  and  oversight  hy  each  Fund's 
Board 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1 .  The  shares  of  the  Central  Funds 
sold  to  and  redeemed  from  the 
Participating  Funds  will  not  be  subject 
to  a  sales  load,  redemption  fee.  Rule 
12b-l  Fee,  or  service  fee  (as  defined  in 
rule  2830(b)(9)  of  the  NASD  Conduct 
Rules). 

2   If  the  Adviser  collects  a  fee  from  a 
Central  Fund  for  acting  as  investment 
adviser  with  respect  to  assets  invested 
by  a  Participating  Fund,  the  Adviser  or 
Sub-Adviser  to  a  Participating  Fund  will 
provide  the  Board  of  the  Participating 
Fund,  before  its  next  meeting  that  is 
held  for  the  purpose  of  voting  on  an 
advisory  or  sub-advisorv  ccmtract  under 
section  15  of  the  Act.  with  specific 
information  regarding  the  approximate 
cost  to  the  Adviser  or  ,Sub-.-\d\iser  for, 
or  portion  of  the  advisory  or  sub- 
advisorv  fee  under  the  existing  advisory 
or  sub-advisorv  fw  attributable  to. 
managing  the  Uninvesteil  Cash  of  the 
Participating  Fund  that  can  be  expected 
to  be  invested  in  the  Central  Funds. 
Before  approving  an\'  jdvisory  or  sub- 
advisorv  contr.ict  under  section  lb  for  a 
Participating  Fund,  the  Board  of  the 
Participating  Fund,  including  a  majority 
of  th^'  independent  Trustees,  shall 
consider  to  what  extent,  if  any.  the 
advisory  or  sub-advisory  fees  charged  to 
the  Participating  Fund  by  the  Adviser  or 
.Sub-.Ad\iser  should  be  reduced  to 
account  for  reduced  services  provided 
to  the  Participating  Fund  by  the  Adviser 
iir  Sub-.Vdviser  as  a  result  of  investment 
of  Uniiivest^'d  Cash  in  the  Central 
Funds.  The  minute  books  of  the 
Participating  Fund  will  record  fully  the 
Board's  consideration  in  approving  the 
investment  advisory  or  sub-advisory 
contact,  inckuling  the  consideration 
relating  to  fees  referred  to  above. 

.f   Each  (^f  th^'  Parti(  ipating  Funds 
may  in\t'st  Uninvested  Clash  in,  and 
hold  shares  of.  the  Central  Funds  only 
to  the  extent  that  thi;  Participating 
Fund's  aggregate  imestment  of 
Uninvested  Cash  in  the  ("entral  Funds 
does  not  exceed  the  greater  of  25"o  of 
the  Participating  Fund's  total  assets  or 
Sin  niillinn.  For  purposes  of  this 
limitation,  each  Participating  Fund  or 


series  thereof  will  be  treated  as  a 
separate  investment  company. 

4.  Investments  by  a  Participating 
Fund  in  shares  of  the  Central  Funds  will 
be  in  accordance  with  each  Participating 
Fund's  respective  investment 
restrictions  and  will  be  consistent  with 
such  Participating  Fund's  investment 
objectives  and  policies  as  set  forth  in  its 
prospectus  and  statement  of  additional 
information   -X  PartK:ipating  Fvmd  that 
complies  with  rule  2a-7  under  the  Act 
will  not  invest  its  Clash  Balances  in  a 
Ontral  Fund  that  does  not  comply  with 
rule  2a-7  A  Participating  Fund's  Cash 
Collateral  will  be  invested  in  a 
particular  Central  Fund  only  if  that 
Central  Fund  has  been  approved  for 
investment  bv  the  Participating  Fund 
and  if  that  Ontral  Fund  inve.sts  in  the 
types  of  instruments  that  the 
Participating  Fund  has  authorized  for 
the  investment  t)f  its  Cash  Clollateral. 

5.  Each  Participating  Fund  and 
Clentral  Fund  that  may  rely  on  the  order 
shall  be  advi.sed  by  the  Adviser. 

6.  No  Central  Fund  will  acquire 
securities  of  anv  other  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 
Act,  except  as  permitted  by  a 
Commission  order  governing  interfund 
loans 

7.  Before  a  Participating  Fund  may 
participate  in  a  Securities  Lending 
Program,  a  majority  of  the  Board. 

im  lulling  a  majority  of  the  Independent 
Trustees,  will  approvi-  the  Participating 
Fund's  participation  in  the  Securities 
Lending  Program    I'hf  Hn,ird  will 
evaluate  the  securities  lending 
arrangement  .iiui  Hs  results  no  less 
frequently  th.in  .iiiiuially  and  determine 
that  dn\  investiiieni  of  C.ish  Collateral 
in  the  Central  Funds  is  in  the  best 
interest  of  the  Participating  Fund. 

8.  The  Securities  Lending  Program  of 
each  Participating  Fund  will  comply 
with  all  present  and  future  applicable 
Commission  and  staff  positions 
regarding  securities  lending 
arrangements. 

9.  To  engage  in  Interfund 
Transactions,  the  Participating  Funds 
and  the  Private  C(>ntral  Funds  will 
comply  with  rule  17a-7  under  the  ,\ct 
in  all  respects  oth^•^  than  tin- 
requirement  thai  till'  p.irtit's  to  the 
transaction  he  affili.ited  persons  (or 
affiliated  persons  (if  affijiated  persons) 
of  each  other  solely  by  reason  ol  hriving 
a  common  in\estment  adviser  or 
investment  advisers  which  are  affiliated 
persons  of  each  other,  common  officers 
and/xir  i:ommon  trustees,  solely  because 
a  Participating  Fund  and  a  Private 
Clenlral  Fund  might  hfcoine  .iffiiiated 
persons  of  eat  h  nther  within  the 


meaning  of  sections  2(a)(3)(A)  and  (B)  of 
the  Act. 

Operation  of  the  Private  Central  Funds 

10.  Each  Private  Central  Fund  will 
comply  with  the  requirements  of 
sections  17(a).  (d).  and  (e).  and  18  of  tlie 
Act  as  if  the  Private  Central  Fund  were 
a  registered  open-end  investment 
company.  With  respect  to  all 
redemption  requests  made  by  a 
Participating  Fund,  a  Private  Central 
Fund  will  comply  with  section  22(e)  of 
the  Act.  The  Adviser  will  adopt 
procedures  designed  to  ensure  that  each 
Private  Central  Fund  complies  with 
sections  17(a).  (d),  and  (e),  18  and  22(e) 
of  the  Act.  The  Adviser  will  also 
periodically  review  and  update,  as 
appropriate,  the  procedures,  and  will 
maintain  books  and  records  describing 
the  procedures,  and  maintain  the 
records  required  by  rules  31a-l (b)(1), 
31a-l(b)(2)(ii),  and  31a-l(b)(9)  under 
the  Act.  All  books  and  records  required 
to  be  made  pursuant  to  this  condition 
will  be  maintained  and  preserved  for  a 
period  of  not  less  than  six  years  from 
the  end  of  the  fiscal  year  in  which  any 
transaction  occurred,  the  first  two  years 
in  an  easily  accessible  place,  and  will  be 
subject  to  examination  by  the 
Commission  and  its  staff. 

11.  The  net  asset  value  per  share  with 
respect  to  shares  of  the  Private  Central 
Funds  will  be  determined  separately  for 
each  Private  Central  Fund  by  dividing 
the  value  of  the  assets  belonging  to  that 
Private  Central  Fund,  less  the  liabilities 
of  that  Private  Clentral  Fund,  by  the 
number  of  shares  outstanding  with 
respect  to  that  Private  Central  Fund. 

12.  Each  Participating  Fund  will 
purchase  and  redeem  shares  of  a  Private 
C.entral  Fund  as  of  the  same  time  and  at 
the  same  price,  and  will  receive 
dividends  and  bear  its  proportionate 
share  of  expenses  on  the  same  basis,  as 
other  shareh(jlders  of  the  Private  Central 
Fund   A  separate  account  will  be 
established  in  the  shareholder  records  of 
each  Private  Central  Fund  for  the 
acc:ount  of  ea(  h  Participating  Fund  that 
invests  in  such  Private  Central  Fund. 

13.  Each  Private  Central  Fund  that 
operates  as  a  money  market  fund  and 
uses  the  amortized  f:ost  method 
valuation,  as  defined  in  rule  2a-7  under 
the  Act,  will  comply  with  rule  2a-7  as 
though  it  were  a  registered  investment 
company.  Each  such  Private  Central 
Fund  will  adopt  the  procedures 
described  in  rule  2a-7(c)(7)  and  the 
Adviser  will  comply  with  these 
procedures  and  take  any  other  actions  as 
are  requin^d  to  be  taken  pursuant  to 
these  procedures.  A  Participating  Fund 
may  only  purchase  shares  of  such  a 
Private  Central  Fund  if  the  Adviser 
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determines  on  an  ongoing  basis  that  the 
Private  Central  Fund  is  operating  as  a 
money  market  fund  and  is  in 
compliance  with  rule  2a-7.  The  Adviser 
will  preserve  for  a  period  not  less  than 
six  years  from  the  date  of  determination, 
the  first  two  years  in  an  easily  accessible 
place,  a  record  of  such  determination 
and  the  basis  upon  which  the 
determination  was  made.  This  record 
will  be  subject  to  examination  by  the 
Commission  and  the  staff. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jill  M.  Peterson, 
Assistant  Secretary. 
[FR  Doc.  03-25337  Filed  10-6-03;  8:45  am] 
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WNC  Housing  Tax  Cradtt  Fund  VI,  LP., 
Series  11  and  Series  12,  and  WNC 
National  Partners,  LLC;  Notice  of 
Application 

October  1,2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  sections  6(c)  and  6(e)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  granting  relief  from  all 
provisions  of  the  Act,  except  sections  37 
through  53  of  the  Act  and  the  rules  and 
regulations  under  those  sections. 

APPLICANTS:  WNC  Housing  Tax  Credit 
Fund  VI,  L.P.,  Series  11  and  WNC 
Housing  Tax  Credit  Fund  VI,  L.P.,  Series 
12  (each  a  "Series,"  and  collectively,  the 
"Fund"),  and  WNC  National  Partners, 
LLC  (the  "General  Partner"). 
SUMMARY  OF  THE  APPUCATION: 
Applicants  request  an  order  to  permit 
each  Series  to  invest  in  limited 
partnerships  that  engage  in  the 
ownership  and  operation  of  apartment 
complexes  for  low  and  moderate  income 
persons. 

RUNG  DATE:  The  application  was  filed 
on  July  23,  2003.  Applicants  have 
agreed  to  file  an  amendment  to  the 
application,  the  substance  of  which  is 
reflected  in  this  notice,  during  the 
notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
d  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request. 


personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  October  24,  2003,  and 
should  be  accompanied  by  proof  of 
service  on  applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
5th  Street  NW,  Washington,  DC  20549- 
0609.  Applicants,  17782  Skypark  Circle, 
Irvine,  California  92614. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  R.  MacNeil,  Senior  Counsel,  (202) 
942-0634,  or  Mary  Kay  Freeh,  Branch 
Chief,  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  bom  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  Each  Series  was  formed  in  2003  as 
a  California  limited  partnership.  Each 
Series  will  operate  as  a  "two-tier" 
partnership,  i.e.,  each  Series  will  invest 
as  a  limited  partner  in  other  limited 
partnerships  ("Local  Limited 
Partnerships").  The  Local  Limited 
Partnerships  in  turn  will  engage  in  the 
ownership  and  operation  of  apartment 
complexes  expected  to  be  qualified  for 
low  income  housing  tax  credit  under  the 
Internal  Revenue  Code  of  1986,  as 
amended.  The  General  Partner  is  a 
California  limited  liability  company 
whose  sole  member  is  WNC  & 
Associates,  Inc.  ("WNC  &  Associates"), 

a  California  corporation. 

2.  The  objectives  of  each  Series  are  (a) 
to  provide  current  tax  benefits  primarily 
in  the  form  of  low  income  housing 
credits  which  investors  may  use  to 
offset  their  Federal  income  tax" 
liabilities,  (b)  to  preserve  and  protect 
capital,  and  (c)  to  provide  cash 
distributions  from  sale  or  refinancing 
transactions. 

3.  On  July  21,  2003,  the  Fund  filed  a 
registration  statement  under  the 
Securities  Act  of  1933,  pursuant  to 
which  the  Fimd  intends  to  offer 
publicly,  in  two  series  of  offerings. 
25,000  units  of  limited  partnership 
interest  ("Units")  at  $1,000  per  unit. 
The  minimum  investment  will  be  five 
Units  for  most  investors,  although 
employees  of  the  General  Partner  and/ 
or  its  affiliates  and/or  investors  in 


syndications  previously  sponsored  by 
the  General  Partner  and/or  its  affiliates 
may  purchase  a  minimum  of  two  Units. 
Purchasers  of  the  Units  will  become 
limited  partners  ("Limited  Partners")  of 
the  Series  offering  the  Units. 

4.  A  Series  willnot  accept  any 
subscriptions  for  Units  until  the 
requested  exemptive  order  is  granted  or 
the  Series  receives  an  opinion  of 
counsel  that  it  is  exempt  from 
registration  under  the  Act. 
Subscriptions  for  Units  must  be 
approved  by  the  General  Partner.  Such 
approval  will  be  conditioned  upon 
representations  as  to  suitability  of  the 
investment  for  each  subscriber.  The 
suitability  standards  provide,  among 
other  things,  that  investment  in  a  Series 
is  suitable  only  for  an  investor  who 
either  (a)  has  a  net  worth  (exclusive  of 
home,  furnishings,  and  automobiles),  of 
at  least  $35,000  and  an  annual  gross 
income  of  at  l^ast  $35,000,  or  (b) 
irrespective  of  annual  income,  has  a  net 
worth  (exclusive  of  home,  furnishings, 
and  automobiles)  of  at  least  $75,000. 
Units  will  be  sold  only  to  investors  who 
meet  these  suitability  standards,  or  such 
more  restrictive  suitability  standards  as 
may  be  established  by  certain  states  for 
purchasers  of  Units  within  their 
respective  jurisdictions.  Jn  addition, 
transfers  of  Units  will  be  permitted  only 
if  the  transferee  meets  the  same 
suitability  standards  as  had  been 
imposed  on  the  transferor  Limited 
Partner. 

5.  Although  a  Series'  direct  control 
over  the  management  of  each  apartment 
complex  will  be  limited,  the  Series' 
ownership  of  interests  in  Local  Limited 
Partnerships  will,  in  an  economic  sense, 
be  tantamount  to  direct  ownership  of 
the  apartment  complexes  themselves.  A 
Series  normally  will  acquire  at  least  a 
90%  interest  in  the  profits,  losses,  and 
tax  credits  of  the  Local  Limited 
Partnerships.  However,  in  certain  cases, 
the  Series  may  acquire  a  lesser  interest 
in  such  partnerships.  Each  Local 
Limited  Partnership's  partnership 
agreement  will  provide  that 
distributions  of  proceeds  from  a  sale  or 
refinancing  of  an  apartment  complex 
will  be  paid  to  a  Series  in  the  range  of 
from  10%  to  50%. 

6.  Each  Series  will  have  certain  voting 
rights  with  respect  to  each  Local 
Limited  Partnership.  The  voting  rights 
will  include  the  ri^t  to  dismiss  and 
replace  the  local  general  partner  on  the 
basis  of  performance,  to  approve  or 
disapprove  a  sale  or  refinancing  of  the 
apartment  complex  owned  by  such 
Local  Limited  Partnership,  to  approve  or 
disapprove  the  dissolution  of  the  Local 
Limited  Partnership,  and  to  approve  or 
disapprove  amendments  to  the  Local 
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Limited  Partnership  agreement 
materially  and  adversely  affecting  the 
Series'  investment. 

7.  Each  Series  will  be  controlled  by 
the  General  Partner,  pursuant  to  a 
partnership  agreement  (the  "Partnership 
Agreement").  The  Limited  Partners, 
consistent  with  their  limited  liability 
status,  will  not  be  entitled  to  participate 
in  the  control  of  the  business  of  the 
Series.  However,  a  majority-in-interest 
of  the  Limited  Partners  will  have  the 
right  to  amend  the  Partnership 
Agreement  (subject  to  certain 
limitations),  to  remove  any  General 
Partner  and  elect  a  replacement,  and  to 
dissolve  the  Series.  In  addition,  under 
the  Partnership  Agreement,  each 
Limited  Partner  is  entitled  to  review  all 
books  and  records  of  the  Series. 

8.  Applicants  state  that  the 
Partnership  Agreement  and  prospectus 
of  the  Series  contain  provisions 
designed  to  ensure  fair  dealing  by  the 
General  Partner  with  the  Limited 
Partners.  Applicants  also  state  that  all 
compensation  to  be  paid  to  the  General 
Partner  and  its  affiliates  is  specified  in 
the  Partnership  Agreement  and 
prospectus.  Applicants  believe  that  the 
fees  and  other  forms  of  compensation 
that  will  be  paid  to  the  General  Partner 
and  its  affiliates  are  fair  and  on  terms  no 
less  favorable  to  the  Series  than  would 
be  the  case  if  such  arrangements  had 
been  made  with  independent  third 
parties. 

9.  During  the  offering  and 
organizational  phase,  WNC  Capital 
Corporation,  an  affiliate  of  the  General 
Partner,  will  receive  a  dealer-manager 
fee  and  a  nonaccountable  underwriting 
expense  allowance  in  amounts  equal  to 
2%  and  1%.  respectively,  of  capital 
contributions.  The  General  Partner  or  an 
affiliate  will  receive  a  nonaccountable 
organizational  and  offering  expense 
reimbursement  m  an  amount  equal  to 
3%  of  capital  contributions.  The 
General  Partner  has  agreed  to  pay  all 
organizational  and  offering  expenses 
(e.xcluding  selling  commissions,  the 
dealer-manager  fee.  the  nonaccountable 
underwriting  expense  allowance  and 
the  nonaccountable  expense 
reimbursement) 

10.  During  the  acquisition  phase,  each 
Series  will  pav  WNC  &  Associates  a  fee 
equal  to  7%  of  capital  contributions  for 
analyzing  and  evaluating  potential 
investments  in  Local  Limited 
Partnerships  and  for  various  other 
services.  WNC  &  Associates  will  receive 
a  nonaccountable  acquisition  expense 
reimbursement  equal  to  2%  of  capital 
contributions  in  consideration  of  which 
WNC  &  Associates  will  pay  all 
acquisition  expenses  of  each  Series. 
Aggregate  fees  and  expenses  paid  in 


connection  with  the  organization  of 
each  Series,  the  offering  of  Units,  and 
the  acquisition  of  Local  Limited 
Partnership  interests  by  each  Series  will 
bo  limited  by  the  Partnership  Agreement 
and  will  comply  with  guidelines 
published  by  the  North  American 
Securities  Administrators  Association. 
These  guidelines  require  that  a  specified 
percentage  (generally  80%,  but  subject 
to  reduction)  of  the  aggregate  Limited 
Partners'  capital  contributions  to  the 
Fund  be  committed  to  Local  Limited 
Partnership  interests. 

n.  During  the  operating  phase,  the 
General  Partner  will  receive  0.1%  of  any 
cash  available  for  distribution,  and  each 
Series  may  pav  certain  fees  and 
reimbursements  to  the  General  Partner 
or  its  affiliates.  An  asset  management 
fee  will  be  payable  for  services  related 
to  the  administration  of  the  affairs  of 
each  Series  and  ongoing  management  of 
each  Series.  Other  fees  may  be  paid  in 
consideration  of  property  management 
services  provided  by  the  General  Partner 
or  its  affiliates  as  the  management  and 
leasing  agents  for  some  of  the  apartment 
complexes.  In  addition,  the  General 
Partner  and  its  affiliates  generally  will 
be  allocated  0.1%  of  profits  and  losses 
of  each  Series  for  tax  purposes  and  tax 
credits. 

12.  During  the  liquidation  phase,  and 
subject  to  certain  prior  payments  to  the 
Limited  Partners,  each  Series  will  pay 
the  General  Partner  or  its  affiliates  a  fee 
equal  to  1%  of  the  sales  price  of  the 
apartment  complexes  sold  in  which  the 
General  Partner  or  its  affiliates  have 
provided  a  substantial  amount  of 
services.  The  General  Partner  also  will 
receive  10%  of  any  additional  sale  or 
refinancing  proceeds. 

13   All  proceeds  from  a  Series'  public 
offering  of  Units  initially  will  be  placed 
in  an  escrow-  account  with  USbank 
("Escrow  Agent").  Pending  release  of 
offering  proceeds  to  the  Series,  the 
E.scrow  Agent  will  deposit  escrowed 
funds  in  short-term  United  States 
Government  securities,  securities  issued 
or  guaranteed  by  the  United  States 
Government,  and  certificates  of  deposit 
or  time  or  demand  deposits  in 
commercial  banks.  Upon  receipt  of  a 
prescribed  minimum  amount  of  capital 
contributions  for  a  Series,  funds  in 
escrow  will  be  released  to  the  Series  and 
held  by  it  pending  investment  in  Local 
Limited  Partnerships. 

14.  If  more  than  one  entity  that  the 
General  Partner  or  its  affiliates  advises 
or  manages  may  invest  in  a  particular 
investment  opportunity,  the  decision  as 
to  the  entity  that  will  be  allocated  the 
investment  will  be  based  upon  such 
factors  as  the  effect  of  the  acquisition  on 
diversification  of  each  entity's  portfolio. 


the  estimated  income  tax  effects  of  the 
purchase  on  each  entity,  the  amount  of 
funds  of  each  entity  available  for 
investment,  and  the  length  of  time  such 
funds  have  been  available  for 
investment.  Priority  generally  will  be 
given  to  the  entity  having  uninvested 
funds  for  the  longest  period  of  time. 
However,  any  entity  that  was  formed  to 
invest  primarily  in  apartment 
complexes  eligible  for  state  low  income 
housing  tax  credits  ("state  tax  credits") 
as  well  as  for  Federal  low  income 
housing  tax  credits  will  be  given 
priority  with  respect  to  any  investment 
that  is  eligible  for  state  tax  credits  over 
entities  which  are  not  seeking  to 
provide  state  tax  credits. 

Applicants'  Legal  Analysis 

1.  Applicants  believe  that  the  Fund 
and  its  Series  will  not  be  "investment 
companies"  under  sections  3(a)(1)(A)  or 
3(a)(1)(C)  of  the  Act.  If  the  Fund  and  its 
St-ries  cire  deemed  to  be  investment 
companies,  however,  applicants  request 
an  exemption  under  section  6(c)  and 
6(e)  of  the  Act  from  all  provisions  of  the 
Act,  except  sections  37  through  53  of 
the  Act  and  the  rules  and  regulations 
under  those  sections. 

2.  Section  3(a)(1)(A)  of  the  Act 
provides  that  an  issuer  is  an 

"investment  company"  if  it  is  or  holds 
itself  out  as  being  engaged  primarily,  or 
proposes  to  engage  primarily,  in  the 
business  of  investing,  reinvesting,  or 
trading  in  securities.  Applicants  believe 
that  the  Fund  will  not  be  an  investment 
company  under  section  3(a)(1)(A) 
because  the  Fund  will  be  in  the  business 
of  investing  in  and  being  beneficial 
owner  of  apartment  complexes,  not 
securities. 

3.  Section  3(a)(1)(C)  of  the  Act 
provides  that  an  issuer  is  an 
"investment  company"  if  it  is  engaged 
or  proposes  to  engage  in  the  business  of 
investing,  reinvesting,  owning,  holding, 
or  trading  in  securities,  and  owns  or 
proposes  to  acquire  "investment 
securities"  having  a  value  exceeding 
40%  of  the  value  of  such  issuer's  total 
assets  (exclusive  of  Government 
securities  and  cash  items).  Applicants 
state  that  although  the  Local  Limited 
Partnership  interests  may  be  deemed 

"investment  securities,"  they  are  not 
readily  marketable,  caimot  be  sold 
without  severe  adverse  tax 
consequences,  and  have  no  value  apart 
from  the  value  of  the  apartment 
complexes  owned  by  the  Local  Limited 
Partnerships. 

4.  Applicants  believe  that  the  two-tier 
structure  is  consistent  with  the  purposes 
and  criteria  set  forth  in  the 
Commission's  release  concerning  two- 
tier  real  estate  partnerships  (the 
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"Release"). ^  The  Release  states  that 
investment  companies  that  are  two-tier 
real  estate  partnerships  that  invest  in 
limited  partnerships' engaged  in  the 
development  and  operation  of  housing 
for  low  and  moderate  income  persons 
may  qualify  for  an  exemption  from  the 
Act  pursuant  to  section  6{c).  Section 
6{c)  provides  that  the  Commission  may 
exempt  any  person  from  any  provision 
of  the  Act  and  any  rule  thereunder,  if, 
and  to  the  extent  that,  such  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Section  6(e) 
permits  the  Commission  to  require 
companies  exempted  from  the 
registration  requirements  of  the  Act  to 
comply  with  certain  specified 
provisions  of  the  Act  as  though  the 
company  were  a  registered  investment 
company. 

5.  The  Release  lists  two  conditions, 
designed  for  the  protection  of  investors, 
which  must  be  satisfied  by  two-tier 
partnerships  to  qualify  for  the 
exemption  under  section  6(c).  First, 
interests  in  the  issuer  should  be  sold 
only  to  persons  for  whom  investments 
in  limited  profit,  essentially  tax-shelter, 
investments  would  not  be  unsuitable. 
Second,  requirements  for  fafr  dealing  by 
the  general  partner  of  the  issuer  with  the 
limited  partners  of  the  issuer  should  be 
included  in  the  basic  organizational 
documents  of  the  company. 

6.  Applicants  assert,  among  other 
things,  that  the  suitability  standards  set 
forth  in  the  application,  the 
requirements  for  fair  dealing  provided 
by  the  Partnership  Agreement,  and 
pertinent  governmental  regulations 
imposed  on  each  Local  Limited 
Partnership  by  various  Federal,  state, 
and  local  agencies  provide  protection  to 
investors  in  Units.  In  addition, 
applicants  assert  that  the  requested 
exemption  is  both  necessary  and 
appropriate  in  the  public  interest. 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jill  M.  Peterson, 
Assistant  Secretary. 
[FR  Doc.  03-25338  Filed  10-6-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-48577;  File  No.  SR-Amex- 
2003-80] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stocit  Exchange  LLC 
Relating  to  a  Pilot  Program  for 
Marketing  Fee  Procedures 

September  30,  2003. 

Ptu-suant  to  section  19(b)(1)  of  the 
-Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on 
September  24,  2003,  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Conunission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  the 
Exchange  has  prepared.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sutistance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt 
Commentary  .11  to  Amex  Rule  958 
specifying  the  procedures  by  which 
specialists  and  registered  options 
traders  ("ROTs")  may  determine 
whether  to  continue  to  participate  in  the 
marketing  fee  program  recently 
established  by  the  Exchange.  The 
Exchange  proposes  to  institute  these 
procedures  on  a  six-month  pilot  basis. 
The  text  of  the  proposed  rule  change  is 
below.  Proposed  new  language  is 
italicized. 


Rule  958.  Options  Transactions  of 
Registered  Traders 

(a)  through  (h)     No  Change 
Commentary 

.01  through  .10    No  Change 

.11  Marketing  Fee  Program  Voting 
Procedures.  The  following  procedures 
specify  how  a  specialist  and  Registered 
Trader  determine  whether  to  participate 
or  not  to  participate  in  the  Exchange's 
marketing  fee  program.  These 
procedures  will  expire  six  (6)  months 
from  the  date  of  effectiveness  unless 
extended,  or  adopted  on  a  permanent 
basis. 

(a)  Eligible  Voters 

(i)  Eligible  Registered  Traders.  For 
option  classes  traded  by  an  individual 
specialist,  Registered  Traders  to  be 


'  Investment  Company  Act  Release  No.  8465 
(Aug.  9, 1974). 


'  15  U.S.C.  78s(b)(l). 
'  17  CFR  240.19b-4. 


eligible  to  participate  in  the  vote  must 
have  transacted  at  least  80%  of  their 
contracts  and  transactions  in  each  of 
the  three  immediately  preceding 
calendar  months  in  one  or  more  option 
classes  traded  by  that  specialist.  For 
cases  when  one  specialist  trades  a  single 
option  class  or  multiple  specialists  trade 
a  single  option  class,  Registered  Traders 
to  be  eligible  to  participate  in  the  vote 
must  have  transacted  at  least  80%  of 
their  contracts  and  transactions  in  each 
of  the  three  immediately  preceding 
calendar  months  in  that  option  class. 
Registered  Traders  are  required  to 
continue  to  trade  the  particular  option 
class  at  the  time  of  the  vote.  Eligible 
Registered  Traders  and  the  specialist 
shall  each  have  one  vote. 

(b)  Requesting  a  Vote.  After  the 
marketing  fee  initially  has  been  in  effect 
for  three  consecutive  calendar  months 
with  respect  to  the  option  classes  of  an 
individual  specialist,  any  eligible 
Registered  Trader  and  specialist  can 
request  that  a  vote  be  held  to  determine 
whether  or  not  the  Registered  Trader 
and  specicdist  should  continue  to 
participate  in  the  marketing  fee  program 
by  submitting  a  written  request  to  that 
effect  to  the  Secretary  of  the  Exchange. 
The  Exchange  shall  post  a  notice  of  the 
time  and  date  of  any  vote  to  be  taken 

at  least  1 0  calendar  days  prior  to  the 
time  of  the  vote.  The  Marketing  Fee 
Program  Committee  shall  determine  all 
other  administrative  procedures 
pertaining  to  the  vote. 

(c)  Participation  in  the  Marketing  Fee 
Program.  The  Registered  Traders  and 
specialist  shall  be  deemed  to  have 
indicated  that  they  desire  to  participate 
in  the  Exchange's  marketing  fee 
program  if  a  majority  of  those  eligible 
Registered  Traders  participate  in  the 
vote  and  if  a  majority  of  the  total  votes 
cast  are  in  favor  of  participating  in  the 
marketing  fee  program.  Conversely,  the 
eligible  Registered  Traders  and  the 
specialist  shall  be  deemed  to  have 
indicated  that  they  do  not  desire  to 
participate  in  the  Exchange's  marketing 
fee  program  if  a  majority  of  those 
eligible  Registered  "Traders  participate  in 
the  vote  and  if  a  majority  of  the  total 
votes  cast  are  against  participating  in 
the  marketing  fee  program. 

(i)  Frequency  of  Vote.  Once  eligible 
Registered  Traders  and  the  specialist 
vote  to  participate  in  the  marketing  fee 
program,  subsequent  votes  to  determine 
whether  to  continue  participation  may 
be  held  only  once  every  three  calendar 
months.  Once  eligible  Registered 
Traders  and  the  specialist  vote  not  to 
participate  in  the  marketing  fee 
program,  subsequent  votes  to  determine 
whether  to  participate  in  the  marketing 
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fee  program  may  be  held  only  once 
every  thirty  days. 

lii]  Tie  Votes.  If  a  vote  conducted  in 
accordance  with  this  Commentary 
results  in  a  tie.  the  status  quo  for  the 
specialist  and  Registered  Traders  of  the 
particular  option  class  shall  remain  in 
effect  Accordmgly.  if  the  specialist  and 
Registered  Traders  currently  participate 
in  the  marketing  fee  program  and  a  tie 
vote  occurs,  the  marketing  fee  program 
will  remain  in  effect  for  that  specialist 
and  Registered  Traders.  If  the  specialist 
and  Registered  Traders  do  not 
participate  in  the  marketing  fee  at  the 
time  the  tie  vote  occurs,  the  marketing 
fee  will  not  be  implemented  for  the 
specialist  and  Registered  Traders  at  that 
time. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commi.ssion.  the 
Exchange  included  statements 
concerning  the  purpose  of  and  hasis  for 
the  proposed  rule  change  and  discussed 
anv  comments  it  had  recei%'ed  on  the 
proposed  rule  change.  The  te.xt  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulator,-  Organization  s 
Statement  of  the  Purpose  of.  and 
Statutory-  Basis  for.  thf  Proposed  Rule 
Change 

1   Purpose 

In  Julv  2000.  the  Amex  imposed  a 
marketing  fee  of  $0  40  per  contract  on 
the  transactions  of  specialists  and 
Registered  Options  Traders  (   ROTs")  in 
individual  equity  options.  The 
Exchange  collected  the  fees  and 
distributed  the  funds  to  the  specialists, 
who  then  used  the  funds  to  pay  broker- 
dealers  for  orders  thev  directed  to  the 
.\mex.  In  .\ugust  2001.  the  E.vchange 
suspended  the  collection  of  the  fee.  In 
lune  2003.  the  Amex  re-instated  an 
equitv  option  marketing  fee  on  those 
specialist  and  ROT  transactions 
resulting  from  orders  frr.m  customers  of 
payment  accepting  firms  with  whom  the 
specialist  has  negotiated  a  payment  for 
order  flow  arrangement. ' 

In  conjunction  with  the  re- 
instatement of  the  marketing  fee 
program,  the  Amex  now  proposes  to 
adopt  Commentary  .11  to  Amex  Rule 


958  for  the  purpose  of  establishing 
procedures  for  specialists  and  ROTs  to 
determine  whether  to  continue 
participation  in  the  Exchange's 
marketing  fee  program.  The  Amex 
proposes  to  institute  their  procedures  on 
a  six-month  pilot  basis.  In  connection 
with  the  adoption  of  the  procedures 
included  in  new  Commentary  .11  to 
Amex  Rule  958,  the  Amex  would 
establish  a  Marketing  Fee  Program 
Committee  ("Committee")  to  determine 
and  administer  the  procedures  for 
conducting  the  required  vote.  The 
Committee  would  be  comprised  of  the 
.Amexs  Vice  Chairman,  two  options 
specialists  designated  by  the  Chairman 
of  the  .Specialists'  Association  and  two 
ROTs  designated  by  the  Chairman  of  the 
Options  Market  Maker  Association. 

The  proposed  new  Commentary  .11  to 
Amex  Rule  958  would  identify  which 
ROTs  are  eligible  to  vote  for  particular 
option  classes.  In  connection  with  a 
required  vote,  the  specialist  and  each 
eligible  ROT  would  be  entitled  to  one 
vote.  .Any  decision  to  discontinue 
partic  ipation  in  the  Amex's  marketing 
fee  program  would  be  on  a  specialist-by- 
specialist  basis,  unless  more  than  one 
specialist  trades  a  single  option  class,  in 
which  case,  the  determination  would  be 
made  on  an  option-class  basis. ■•  ROTs 
may  choose  to  trade  one  or  all  of  the 
option  classes  traded  by  a  specialist. 

The  proposed  voting  procedures 
provide  that  a  ROT  would  be  eligible  to 
vote  on  continued  participation  in  the 
marketing  fee  program  with  respect  to 
the  option  classes  traded  by  an 
individual  specialist  provided  that  the 
ROT  has  at  least  80%  of  its  registered 
trader  activity  in  each  of  the  three 
immediate! v  preceding  f:alendar  months 
(measured  in  terms  of  both  contract 
volume  and  transactions)  in  one  or  more 
of  the  options  traded  by  that  specialist.'' 
When  one  specialist  trades  a  single 
option  class  or  multiple  specialists  trade 
a  single  option  class,  ROTs  would  need 
to  have  at  least  80%  of  their  registered 
trader  activity  in  each  of  the  three 
immediately  preceding  calendar  months 
(measured  in  terms  of  both  contract 
volume  and  transactions)  in  that  option 
class  to  be  eligible  to  vote  on  whether 
to  continue  with  the  marketing  fee 
program.  In  addition,  the  ROT  would 


'  See  Securities  Exchange  .\ct  Release  No.  48053 
llune  17   JOO.l),  68  FR  37880  (|une  25.  2003)  (SR- 
.Amex-2003-50) 


'  Thf  ,\mex  ni)les  thai  most  sp«H  lahsts  tiaiie  two 
or  moff  option  ila.ssos.  sonic  specialists  trade  only 
one  active  option  riass.  ami  some  actively  traced 
option  rliisses  have  two  or  mort'  specialists 

■■Th*'  Amex  notes  that  this  80'%.  trading  activity 
requirement  pertains  to  the  trading  activity  of  an 
individual  KOT  and  not  to  the  aggregate  trading 
activities  of  anv  group  of  KtH  s  Telephone 
conversation  between  jeffrev  H  Bums,  Ass(k  late 
General  C^ounsel   .Amex.  and  Ian  K  Patel.  .Attorney, 
Division  of  Market  Regulation  (Commission,  on 
September  2b   20(JJ 


need  to  continue  to  trade  the  option 
class  or  classes  at  the  time  of  the  vote. 
The  Exchange  believes  that  these 
requirements  assure  that  only  those 
ROTs  who  have  concentrated  their 
activity  in  one  or  more  option  classes 
traded  by  a  specialist  over  the  last  three 
months  would  be  eligible  to  participate 
in  the  vote. 

Process  to  Request  a  Vote.  After  the 
program  has  been  in  effect  for  the  initial 
three  calendar  month  period,  the 
specialist  or  any  eligible  ROT  could 
request  that  a  vote  be  held  by  submitting 
a  written  request  to  the  Secretary  of  the 
Exchange.  The  Amex  would  provide  at 
least  10  calendar  days'  posted  notice  to 
the  specialist  and  other  ROTs  of  the 
time  and  date  of  the  vote.  The  Exchange 
would  verify  that  the  member 
requesting  a  vote  is  an  eligible  ROT  and 
would  keep  the  identity  of  such 
individual  confidential. 

Specialist  and  ROTs  Participating  in 
the  Marketing  Fee  Program.  The 
specialist  and  ROTs  could  cease  to 
participate  in  the  marketing  fee  program 
after  the  initial  three-month  period  has 
expired.  In  order  to  opt  out  of  the 
marketing  fee  program,  the  following 
actions  must  occur:  (i)  The  question 
must  be  presented  for  a  vote  of  the 
specialist*^  and  eligible  ROTs;  (ii)  a 
majority  of  the  eligible  ROTs  must 
participate  in  the  vote;  and  (iii)  a 
majority  of  the  votes  cast  must  be  in 
favor  of  not  continuing  to  participate  in 
the  marketing  fee  program.  In  the  event 
that  the  vote  is  tied,  the  marketing  fee 
program  would  remain  in  effect  in  those 
option  classes  for  the  next  three 
consecutive  months. 

Specialist  and  ROTs  Not  Participating 
in  the  Marketing  Fee  Program.  The 
proposed  voting  procedure  set  forth  in 
Commentary  .11  provides  that  twenty 
days  after  the  specialist  and  eligible 
ROTs  vote  to  discontinue  participation 
in  the  marketing  fee  program,  the 
specialist  and  any  eligible  ROT  may 
request  that  another  vote  be  held  to 
determine  whether  the  trading  crowd 
should  again  participate  in  the 
marketing  fee  program.^  In  this  case,  if 
a  majority  of  the  votes  cast  are  in  favor 
of  again  participating  in  the  marketing 
fee  program,  the  program  would  be  in 
effect  in  those  option  classes  for  the 
next  three  consecutive  months.  In  the 
event  that  the  vote  is  tied,  the  specialist 
and  ROTs  would  be  deemed  to  have 
indicated  that  they  do  not  wish  to 


''The  specialist  may  (but  is  not  required  to) 
participate  in  the  vote 

'  The  Exchange  notes  that  actual  votes  may  only 
be  held  once  every  thirty  days  Because  there  is  a 
ten-calendar  dav  notice  period  prior  to  a  vote, 
however,  the  specialist  and  any  eligible  ROT  may 
request  a  vote  twenty  days  after  the  preceding  vote. 
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participate  in  the  marketing  fee 
program. 

If  a  payment-accepting  firm  were  to 
materially  change  its  execution  status  or 
a  specialist  transfers  its  options  classes 
to  a  separate  organization,  any  eligible 
ROT  could  request  that  a  vote  be  held 
pursuant  to  procedures  set  forth  above 
to  determine  whether  those  option 
classes  should  continue  to  participate  in 
the  marketing  fee  program. 

2.  Statutory  Basis 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act «  in  general  and  furthers 
the  objectives  of  section  6(b)(5)  of  the 
Act  ^  in  particular  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade  and  to  remove  impediments  to 
and  perfect  the  mechanisms  of  a  free 
and  open  market. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Amex  neither  solicited  nor 
received  written  comments  with  respect 
to  the  proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
immediately  effective  pursuant  to 
section  19(b)(3)(A)(iii)io  of  the  Act  and 
Rule  19b-4(f)(6)'i  under  the  Act  because 
it  effects  a  change  that:  (i)  Does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii)  does 
not  impose  any  significant  burden  on 
competition;  and  (iii)  by  its  terms,  does 
not  become  operative  for  30  days  after 
the  date  of  the  filing,  or  such  shorter 
time  as  the  Commission  may  designate 
if  consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Amex  has  given  the  Conunission  written 
notice  of  its  intent  to  file  the  proposed 
rule  change,  along  with  a  brief 
description  and  text  of  the  proposed 
rule  change,  at  least  five  business  days 
prior  to  the  date  of  filing  of  the 
proposed  rule  change. 

The  Exchange  has  requested  that  the 
Commission  waive  the  usual  pre- 
operative waiting  period,  so  that  it  may 


"ISUS.C.  78f[b). 

'M5  U.S.C.  78frb)(S). 

'0  15  U.S.C.  Section  78s(b)(3)(A)(iu). 

"  17  CFR  240.19b-4(f)(6). 


immediately  begin  implementing  the 
proposed  procedures  in  connection  with 
the  marketing  fee  program.  The 
Exchange  notes  that  acceleration  of  the 
operative  date  of  the  proposed  rule  is 
appropriate,  given  that  substantially 
similar  procedures  have  been  adopted 
by  the  Chicago  Board  Options  Exchange. 
Inc.  ("CBOE")  and  approved  by  the 
Commission. '2 

The  Commission  believes  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  to 
accelerate  the  operative  date  of  the 
proposal. '3  The  Commission  notes  that 
it  has  approved  a  substantially  similar 
proposal  filed  by  the  CBOE.  For  this 
reason,  the  Commission  designates  that 
the  proposal  become  operative 
immediately.  At  any  time  within  sixty 
days  after  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  this  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the  *" 

Commission,  and  all  written 
commiuiications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  file  number 
SR-Amex-2003-80  and  should  be 
submitted  by  October  28,  2003. 


'2  See  Securities  Exchange  Act  Release  No.  47957 
(May  30,  2003).  68  FR  35035  (June  11,  2003)  (SR- 
CBOE -2003-20). 

"  For  purposes  of  accelerating  the  operative  date 
of  the  proposed  nile,  the  Conunission  notes  that  it 
has  also  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-25339  Filed  10-6-03;  8:45  am] 
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Self  Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Change  and  Amendment  Nos.  1 , 2,  end 
5  Thereto  by  the  Natioiuil  Association 
of  Securities  Dealers,  Inc.,  Relating  to 
Charges  for  ViewSulte  Services  Set 
Forth  in  NASD  Rule  701 0(q) 

October  1,2003. 

On  July  17,  2003.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  subsidiary.  The 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq"), 
filed  with  the  Seciuities  and  Exchange 
Commission  ("Commission"),  ptirsuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")'  and  Rule 
19b-6  thereunder, 2  a  proposed  rule 
change  to  institute  a  pilot  program  for 
a  one-year  period  to  simplify  the 
structure  of  the  fees  assessed  for  the 
ViewSuite  products  under  NASD  Rule 
701 0(q),  by  combining  the  current 
Depth  View,  PowerView,  and  TotalView 
products  into  one  single  entitlement 
package.  On  August  11,  2003,  Nasdaq 
filed  Amendment  No.  1  that  entirely 
replaced  the  original  rule  filing.^ 

The  proposed  rule  change,  as 
amended  by  Amendment  No.  1 ,  was 
published  for  comment  in  the  Federal 
Register  on  August  21,  2003."  The 
Commission  received  no  comments  on 
the  proposal.  On  September  22,  2003, 
Nasdaq  filed  Amendment  No.  2  to  the 
proposed  rule  change.^  On  September 
24,  2003,  Nasdaq  filed  Amendment  No. 


'■•  17  CFR  200.30-3(a)(12). 

1  15  use.  78s(b)(l). 

•17  CFR  240.19b-6. 

■•  See  Letter  from  Man,'  M.  Dunbar.  Vice  President 
and  Deputy  General  Counsel.  Nasdaq,  to  Katherine 
A.  England,  Assistant  Director,  Division  of  Market 
Regulation  ("Division"),  Commission,  dated  August 
8,  2003  ("Amendment  No.  1"). 

*  See  Securities  Exchange  Act  Release  No.  48358 
(August  15.  2003).  68  FR  50566  (August  21,  2003) 

■•  See  Letter  from  Mary  M.  Dunbar,  Vice  President 
and  Deputy  General  Counsel,  Nasdaq,  to  Katherine 
A.  England,  .Assistant  Director,  Dixision, 
Commission,  dated  September  17,  2003 
("Amendment  No.  2").  In  Amendment  No.  2. 
Nasdaq  stated  that  it  was  changing  the  storting  date 
of  the  proposed  pilot  to  October  1,  2003.  This  is  a 
technical  amendment  and  is  not  subject  to  notice 
and  comment. 


.*. 
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A  t(i  the  proposed  ruK'  c  han^tv''  On 
September  ^H.  200;^.  Nasdaq  filed 
Amendment  No.  4  "  On  September  2'J. 
2U0:<.  Nasdaq  filed  Amendment  No.  5." 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  reijulations 
thereunder  applicable  to  a  national 
securities  association.  '  The  (^(mimission 
finds  that  the  proposal  is  consistent 
with  Section  15A  of  the  Act '"  in 
general,  and  with  Sectiim  15A(bH,T)  of 
the  Act,"  in  particular,  in  that  the 
proposal  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 
facility  or  system  that  the  NASD 
operates  or  controls.  The  Commission 
notes  that  the  pilot  ViewSuite 
entitlement  program  is  available  to  all 
subscribers  of  the  ViewSuite  products. 
All  subscribers  would  pav  a  single  price 
for  the  entitlement  package  Thus,  for 
most  of  ViewSuite's  current  -,uhst:nbers, 
the  ViewSuite  monthly  controlled 
device  fees  would  be  lower  than  what 
they  are  (  urrentlv  paving  The  only 
exceptKm  would  be  for  current 
DepthView  professional  subscribers, 
whose  fees  would  increa>e  S20  per 
month.  The  increased  monthlv  fee  tor 
DepthView  professional  subscribers, 
however,  is  due  to  the  fac  t  that  the  new 
single  ViewSuite  entitU-nu'nt  ini  ludes 
NQDS  data,  u  hi(  h  <  .uiriot  he  dis!  ounted 
bv  Nasdaq.  '■- 


"  S(c  l.«'tter  trom  Eleni  Constantine.  Office  of 
General  Counsel,  Nasdaq,  to  Katherine  A  England, 
.^.s'iislant  Director.  Division.  Clommission.  dated 
September  24.  200.3  (■.Amendment  No.  3').  In 
.■\niendment  No.  3.  Na.sdaq  amended  the  rale  text 
of  the  proposal  to  darih,'  that  the  starting  date  ot 
the  proposeil  pilot  is  October  1.  2003. 

'  Sf-f  Letter  from  Eleni  Constantine.  Office  of 
Oneral  Coimsel.  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director.  Division.  Couunission.  dated 
September  25.  2003  ("Ainendmenl  No  4").  Nasdaq 
filed  Amendment  No.  4  to  correct  t>-pographical 
prrors  made  in  -Amendment  No.  3  Amendment  No 

4  completely  replaced  and  superseded  Amendment 
No.  3. 

"  .See  Letter  from  Eleni  Constantine.  Office  of 
General  Coun-sel,  Nasdaq,  to  Katherine  A.  England. 
Assistant  Director.  Division.  Commission,  dated 
September  29.  2003  (  •Amendment  No  5").  Nasdaq 
tiled  Amendment  No  5  to  correct  typographical 
errors  made  in  .Amendment  No  4.  .Amendment  No 

5  completely  replaceil  and  superseded  Amendment 
Nos  3  and  4.  This  is  a  tef:hnical  amendment  and 

is  not  subj«:t  to  notice  and  comment. 

"In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rules  impact  on  efficiency,  competition, 
and  capital  formation.  13  V  S.C.  78t,l0. 

'"15  use.  780-3. 

"  13U.S.C.  78<i-3(b)(5). 

'-Nasdaq  has  represented  that  the  increase  in 
Depth  View  pricing  reflects  the  addition  of  NQDS. 
which  cannot  be  discounted  because  it  is  part  of  the 
Nasdaq  ITP  Plan.  See  .Securities  Exchange  Act 
Release  No  48358  (August  15.  2(K)3),  68  FR  50566 
(August  21.21)031. 


it  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.'  '  that  the 
proposed  rule  change  (File  No.  SR- 
NASD-2H03-in).  as  amended,  be.  and 
it  hereby  is,  approved. 

Kor  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
(Uithontv  '■* 

.Margaret  H.  McKarland. 
Deputy  Secretary. 

IFK  1)<"    n:i-:;T.T4n  Filed  l(>-fV-03;  8;4.5  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  To  Extend  a  Pilot 
Amendment  to  NASD  Rule  701 0(s) 
Regarding  Nasdaq  PostData  and  the 
Associated  Fees  Assessed 

.SepteinluT   U).  2(U),i 

Pursuant  to  section  19(b)(1)  of  the 
Securities  E.xchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder.^ 
notice  is  hereb\'  given  that  on 
September  24.  2(10, t.  tht!  National 
Association  of  Sei:uritit;s  Dealers,  Inc. 
("NASD"),  through  its  subsidiary,  The 
Nasdaq  Stm  k  Market,  Inc  ("Nasdarq"), 
filed  with  the  Securities  and  K.xchange 
Commission  ("Commission")  the 
proposed  rule  change  as  dt-scribed  in 
items  1  and  II  below,  whii  h  Items  have 
been  prepared  bv  Nasdat),  Nasdaq  filed 
this  proposal  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  '  and  Rule  19b- 
4(n(^>)  thereunder. ■*  whit  h  renders  the 
proposal  effective  upon  filing  with  the 
Commission.^'  The  Coiiiniission  is 
publishing  this  notit c  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I,  .Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdai]  proposes  to  extend  a  pilot 
amendment  to  NASD  Rule  7{n()(s) 
reg.irding  Nasdat}  PostData  and  the 
associated  fees  assessed   The  pur[)ose  of 
this  fihng  is  to  extend  the  pilot  through 


"15  use  78s(b)(2). 

'M7(TR20t)30-:i(a)(12). 

'  15  use.  78.s(b)(l). 

-17CFR240  lyb-4 

'15  I!  S.C.  78s(b)(3l(.A). 

M7CFR240.19b-(fl(6). 

^  Nasdaq  asked  the  Commission  to  whivc  iht'  livi 
dav  pre-Kling  notice  re<]uiremrnl  and  lhn  JO-dav 
operative  delay  See  Rule  lyt>-4(f)(t>l(ia).  17  CFR 
240.19b-4(f)(6)(iii) 


March  31.  2004.  Nasdaq  is  making  no 
substantive  changes  to  the  pilot,  other 
than  to  extend  its  operation  through 
March  31.  2004.  There  is  no  new 
proposed  rule  language. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
mav  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  .statements. 

A.  Self-Bf'pulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  January  11.  2002,  the  Commission 
approved,  as  a  12-month  pilot,  the 
creation  of  Nasdaq  PostData,  a  voluntary 
trading  data  distribution  facility, 
acf^essible  to  NASD  members,  buy-side 
institutions  and  market  data  vendors 
through  the  NasdaqTrader.com  Web 
site.''  Nasdaq  extended  that  pilot 
through  February  28.  2003.^  then 
through  March  31.  2003,"  and,  finally, 
through  September  30,  2003,"  Nasdaq 
herebv  proposes  to  extend  the  pilot 
period  for  PostData  through  March  31, 
2004. 

Background  PostData  originally 
consisted  of  three  reports  provided  in  a 
single  package:  (1)  Daily  Share  Volume 
Report,  which  provide  subscribers  with 
T-t-1  dailv  share  volume  in  each  Nasdaq 
security,  listing  the  volume  by  any 
NASD  member  firm  that  voluntarily 
permits  the  dissemination  of  this 
information;  (2)  Daily  Issue  Data,  which 
contains  a  summary  of  the  previous 
day's  activity  for  every  Nasdaq  issue; 
and  (3)  Monthly  Summaries,  which 
provide  monthly  trading  volume 
statistics  for  the  top  50  market 
participants  sorted  by  industry  sector, 
sfuurity.  or  type  of  trading  (e.g.  block  or 


'  SfH  .Sr<  urilies  Kxchaiigc  Ac\  ReliMsp  No   4r)27(l 
(j.uiuary  II.  2U(I21,  fi"  KR  2712  (lanuarv  IM.  2002) 
|SR-N,\,SD-4'i-12) 

"  Sfv  .Sei:unii>>s  Exchange  .A it  Release  No  47210 
(lanuarv  17,  200.11.  bH  FR  3112  (laiiuarv  27, 
2003)(,SR-NA.SD-200:i-02) 

■'  Spp  Spcurilies  Exchange  .^ct  Roloasi"  No.  47503 
(Marrh  14.  2003).  KH  K  R    1374:"i  (March  20. 
20(l3)(SR-NASD-2003-3.-)) 

',S>p  St^cunties  Exchange  Act  Release  No,  47(i34 
(April  4.  200.t),  hH  FR  17714  (Ajjril  10.  20031(SR- 
N.\.SrV2003-«i0). 
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total].  Nasdaq  launched  PostData  on 
March  18,  2002. 

On  August  5,  2002,  Nasdaq  expanded 
the  information  made  available  to 
PostData  subscribers  to  include  four 
additional  reports:  Buy  Volimie  Report, 
Sell  Volume  Report,  Crossed  Volume 
Report,  and  Consolidated  Activity 
Volume  Report.'"  Each  report  offers 
information  regarding  total  Nasdaq 
reported  buy  (or  sell,  or  cross,  or 
consolidated)  volume  in  the  security,  as 
well  as  rankings  of  registered  market 
makers  based  upon  various  aspects  of 
their  activity  in  Nasdaq.  The  reports 
also  provide  recipients  with  information 
about  the  nimiber  and  character  of  each 
market  maker's  trades.  Finally,  the 
reports  provide  the  information 
described  above  with  respect  to  block 
volume,  be  it  buy,  sell,  cross  or 
consoUdated  interest. 

Extension  of  the  Pilot.  The  PostData 
pilot  program  is  scheduled  to  expire  on 
September  30,  2003.  Nasdaq  plans  to 
request  permanent  approval  of  PostData 
in  the  coming  months.  Additional  time 
is  needed,  however,  to  finalize  the 
details  of  PostData  as  a  permanent 
product  and  to  fully  analyze  PostData 
fees.  Nasdaq  is  therefore  requesting  an 
extension  of  the  PostData  pilot  through 
March  31,  2004. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(5) "  and 
15A(b)(6)  12  of  the  Act.  Section 
15A(b)(5)  requires  the  equitable 
allocation  of  reasonable  fees  and  charges 
among  members  and  other  users  of 
facilities  operated  or  controlled  by  a 
national  securities  association.  Section 
1 5 A(b)(6)  requires  rules  that  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities  and  that  are 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers.  Nasdaq 
believes  that  this  program  involves  a 
reasonable  fee  assessed  only  to  users 
and  other  persons  utilizing  the  system 
and  will  provide  useful  information  to 
all  direct  and  indirect  subscribers  on  a 
non-discriminatory  basis. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  RuleChange  Received  From 
Members,  Participants  or  Others 

Nasdaq  neither  solicited  nor  received 
written  comments  with  respect  to  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
fitjm  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  13  and  rule  19b-4(f)(6)  thereunder.'* 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
piuposes  of  the  Act. 

Nasdaq  has  asked  the  Commission  to 
waive  the  five-day  pre-filing  notice 
requirement  and  the  30-day  operative 
delay.  The  Commission  believes 
waiving  the  five-day  pre-filing  notice 
requirement  and  the  30-day  operative 
delay  is  consistent  with  the  protection 
of  investors  and  the  public  interest. 
Such  waivers  will  allow  the  pilot  to 
operate  without  interruption  through 
March  31,  2004.  For  these  reasons,  the 
Commission  designates  the  proposal  to 
be  effective  and  operative  upon  filing 
with  the  Conunission.i^ 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 


statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-142  and  should  be 
submitted  by  October  28,  2003. 

For  the  Commission,  by  the  Divisi0n  of 
Market  Regulation,  pursuant  to  delegated 
authority. '8 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  03-25342  Filed  10-6-03;  8:45  am] 

BILLING  CODE  MIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retease  No.  34-48579;  File  No.  SR-MYSE- 
2003-26] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc.,  To 
Amend  an  Interpretation  of  NYSE  Rule 
345  to  Provide  for  the  Eiiminatk>n  of 
"Registered  Representative-ln- 
Charge"  as  a  Category  Precluded 
From  Being  an  Independent  Contractor 

October  1,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Seciurities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  on 
September  3,  2003,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or 
"Exchange"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  NYSE.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


'°  See  Securities  Exchange  Act  Release  No.  46316 
(August  6.  2002),  67  FR  52504  (August  12, 
2002)(SR-NASD-2002-90). 

"15  U.S.C.  78o-3(b)(5). 

'^  15  U.S.C.  78o-3(b)(6). 


"15  U.S.C.  788(b)(3)(A). 

i"  17  CFR  240.19b-4(f)(6). 

'*For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


»■  17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  Commission  staff  made  non-substantive  changes 
to  the  description  of  the  proposed  rule  change  and 
the  format  of  this  Notice  with  the  permission  of  the 
Exchange.  Telephone  conversations  between  Mar>' 
Anne  Furlong,  Director.  Rule  and  Interpretive 
Standards,  NYSE,  and  Andrew  Shipe,  Special 
Counsel,  Division  of  Market  Regulation, 
Commission,  September  12  and  16.  2003 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NYSE  proposes  to  amend  its 
Interpretation  Handbook  by  eliminating, 
from  an  existing  Interpretation  of  NYSE 
Rule  345,  a  prohibition  on  persons 
designated  as  "Registered- 
Representative-ln-Charge"  from 
associating  with  members  and  member 
organizations  as  independent 
contractors.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new- 
language  is  italicized.  Proposed 
deletions  are  in  [brackets] 
•         •         •         *         » 

Rule  345     Employees— Registration. 
Approval.  Records 

(a)     Registration 

/Ol     Exceptions 

No  change. 

/02       Independent  Contractors' 

The  Exchange  will  not  object  to  the 
assertion  bv  a  natural  person  registered 
representative  of  "independent 
contractor"  status  if  such  status  will  not 
preclude  his  or  her  characterization  and 
treatment  as  an  "employee"  for 
purposes  of  the  Constitution  and  Rules 
of  the  Exchange.  Such  salesperson  and 
the  member  organization  must  agree 
that  the  natural  person  is  subject  to  the 
organization's  direct,  detailed 
supervision,  control  and  discipline  and 
is  covered  by  its  fidelitv  bond. 

Once  a  member  organization  approves 
a  registered  representative's  status  of 
"independent  contractor"  the  following 
conditions  must  be  met: 

1.  No  change. 

2.  No  change. 

3.  No  change. 
4  No  change. 

Written  notification  of  the  cessation  of 
"independent  contractor"  status  is  to  be 
given  to  the  Qualifications  and 
Registrations  Department  of  the 
Exchange. 

This  interpretation  does  not  apply  to 
persons  delegated  super\'isory  functions 
[eg.  Branch  Office  Managerl.  Registered 
Representative-In-Chargel),  pursuant  to 
Rule  342(h)(1)  nor  does  it  permit  the 
incorporation  of  registered 
representatives.  (See  Interpretation 
Memo  No.  78-7  dated  December  27, 
1978.) 

This  interpretation  does  not  preclude 
a  registered  representative  who  is  the 
sole  employee  in  a  small  office  {e.g..  a 
residence  office)  era  registered 
representative  who  is  designated  as  "in- 
charge"  pursuant  to  Rule  342.15. 
provided  such  person  has  not  been 
assigned  or  delegated  supenisory 


duties,  from  asserting  and  obtaining 
approval  for  independent  contractor 
status. 

A  registered  representative  who  is 
designated  as  "in-charge"  and  who 
seeks  status  as  an  independent 
contractor  must  submit  all  of  the 
documentation  required  in  items  1 
through  4,  above,  as  well  as  a  written 
statement  bv  the  member  or  member 
organization  that  it  has  not  assigned  or 
delegated  any  supervisory 
responsibilities  to  the  registered 
representative-in-charge. 

(Also  see  Rule  342.15/02.  page  3414.) 

*         •         ♦         •         * 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  nile  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  c:hange.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NYSE  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Hegulator\-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

1.  Purpose 

Rule  342  ("Offices  "Approval. 
Supervision  and  Control  ")  requires,  in 
part,  that  each  office  of  a  member  or 
member  organization  shall  be  under  the 
supervision  and  control  of  the  member 
or  member  organization  establishing  it 
and  of  the  person  delegated  such 
authority  and  responsibility.  Further, 
the  stru(  ture  and  administration  of 
Exchange  rules  riiaiidate  that  all 
employees  of  members  and  member 
organizations,  including  registered 
representatives,  be  subject  to  the  direct 
and  ongoing  supervision  and  control  of 
their  member  organization  employer. 

In  addition.  Rule  342.15  provides  that 
small  offices  (those  with  three  or  fewer 
registered  representatives)  may  be  in  the 
charge  of  a  qualified  principal  or 
manager  who  is  either  resident  or  non- 
resident in  that  location.  Interpretation 
/02  to  Rule  342.15  provides  that  where 
a  qualified  supervistjr  is  not  (m  the 
premises  of  a  small  office,  a  resident 
registered  representative  is  to  be 
designated  as  "in  charge."  However,  it 
is  still  re(juired  that  all  supervisory 
functions  (eg.,  approval  of  accounts, 
review  of  account  activity  and 


correspondence,  etc.)  are  to  be 
conducted  by  qualified  supervisors. 

Interpretation  /02  to  Rule  345(a) 
permits  a  registered  representative  to  be 
associated  with  a  member  or  member 
organization  as  an  "independent 
contractor"  provided  such  status  does 
not  preclude  the  independent 
contractor's  characterization  and 
treatment  as  an  employee  for  purposes 
of  the  Constitution  and  Rules  of  the 
Exchange  (e.g.,  registration, 
qualification,  supervision  by  the 
member  or  member  organization,  and 
being  subject  to  the  Exchange's 
jurisdiction).  However,  Interpretation 
/02  to  Rule  345(a)  prohibits  persons 
delegated  supervisory  responsibilities 
including  persons  designated  as 
"registered  representative-in-charge," 
from  claiming  the  status  of  independent 
contractor. 

The  Exchange  believes  that  persons 
delegated  supervisory  responsibilities 
for  members  and  member  organizations 
generally  must  be  full-time  employees 
(the  Exchange  has  exemption  authority 
under  Rule  346(e)). 

Member  organizations  have  stated 
that  the  prohibition  against  a  registered 
representative-in-charge  from  being  an 
independent  contractor  is  creating 
unnecessary  burdens  in  small  offices 
with  two  or  three  registered 
representatives,  all  of  whom  may  wish 
to  be  independent  contractors. 
Typically,  the  type  of  office  that  would 
have  independent  contractors  is  one 
with  limited  securities  sales  activities, 
e.g..  the  registered  representatives  work 
part-time  for  their  member  or  member 
organizations  and  part-time  selling 
products  or  services  for  affiliated  or 
non-affiliated  companies,  such  as 
banking,  tax  preparation,  or  accounting 
services.  These  individuals  usually  are 
employed  by  the  non-member 
organization  and  conduct  their  limited 
securities  activities  through  an 
independent  contractor  relationship 
with  the  member  or  member 
organization. 

The  Exchange  proposes  the 
elimination  of  "registered 
representative-in-charge"  as  a  category 
of  registered  person  precluded  from 
being  an  independent  contractor  under 
this  interpretation.  In  this  regard,  the 
Exchange  has  determined  that  members 
and  member  organizations  generally 
assign  administrative  as  opposed  to 
supervisory  functions  to  persons  they 
designate  as  registered  representatives- 
in-charge.  Pursuant  to  an  existing 
written  interpretation  (Rule  342.15/02). 
primary  supervision  is  carried  out  by 
qualified  branch  managers,  (persons 
who  have  passed  the  General  Securities 
Sales  Supervisor  Qualification 
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Examination,  Series  9  and  10)  at 
designated  parent  branch  offices  or  the 
main  office  of  the  member  or  member 
organization  in  accordance  with  its 
overall  written  plan  of  supervision. 
Accordingly,  Interpretation  /02  to 
Rule  345(a)  wfill  be  amended  to  permit 
registered  representatives-in-charge  to 
associate  with  members  and  member 
organizations  as  independent 
contractors  provided  that  the  member  or 
member  organization  neither  assigns  nor 
delegates  supervisory  responsibilities  to 
such  persons.  Further,  in  addition  to  the 
documents  already  required  to  be 
submitted  under  this  Interpretation  in 
seeking  approval  of  independent 
contractor  status  (e.g.,  Employment 
Agreement,  Consent  to  Jurisdiction 
Form,  written  assurances  that  the 
member  or  member  organization  will 
supervise  and  control  all  activities  of 
the  independent  contractor  the  same  as 
it  regulates  the  activities  of  all  other 
registered  representatives),  (see  NYSE 
Interpretation  345(a)  /02),  the  member 
or  member  organization  would  be 
required  to  submit  a  written  statement 
confirming  that  it  has  not  assigned  or 
delegated  any  supervisory 
responsibilities  to  such  person. 

2.  Statutory  Basis 

The  statutory  basis  for  the  proposed 
rule  change  is  Section  6(b)(5)'*  of  the 
Exchange  Act,  which  requires,  among 
other  things,  that  the  rules  of  the 
Exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade  and  in  general  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 


longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  NYSE.  Ail 
submissions  should  refer  to  File  No. 
SR-NYSE-2003-26  and  should  be 
submitted  by  October  28,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-25341  Filed  10-6-03;  8:45  am] 
BiLUNG  CODE  8010-01-P 


SMALL  BUSINESS  ApMINISTRATION 
[Declaration  of  Disaster  #3548] 

District  of  Columbia  (Amendment  #1) 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective 
September  29,  2003,  the  above 
niunbered  declaration  is  hereby 
amended  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
September  18,  2003  and  continuing 
through  September  29,  2003. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 


'  15  U.S.C.  78f(b)(5). 


5 17  CFR  200.30-3(a)(12). 


applications  for  physical  damage  is 
November  19,  2003,  and  for  economic 
injury  the  deadline  is  June  21 ,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  1,  2003. 

Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-25371  Filed  10-6-03;  8:45  am) 

BILUNG  COOE  8025-01 -P 

SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3547] 

State  of  Maryland  (Amendment  #1) 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective 
September  29,  2003,  the  above 
numbered  declaration  is  hereby 
amended  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
September  18,  2003  and  continuing 
through  September  29,  2003. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
November  18,  2003,  and  for  economic 
injury  the  deadline  is  Jime  21,  2004. 

(Catalog  of  Federal  Domestic  Assistaice 
Program  Nos.  59002  and  59008) 

Dated:  October  1,2003. 
Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  03-25370  Filed  10-6-03;  8:45  am] 

BILUNG  COOE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3545] 

State  of  North  Carolina  (Amendment 
#1) 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective 
September  26,  2003,  the  above 
numbered  declaration  is  hereby 
amended  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
September  18,  2003  and  continuing 
through  September  26.  2003. 

Ail  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
November  17,  2003,  and  for  economic 
injury  the  deadline  is  June  18,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 
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Dated:  September  30.  2003 
Herbert  L.  Mitchell. 

Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  03-25369  Filed  10-6-03;  8:45  ami 

BIUJNG  CODE  802S-01-P 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3552] 
Commonweatth  of  Pennsylvania 

A.S  a  result  of  the  President'.s  major 
disaster  declaration  on  September  26. 
200.3.  I  find  that  Chester  County  in  the 
Commonwealth  of  Pennsylvania 
constitutes  a  disaster  area  due  to 
damages  caused  by  Tropical  Storms 
Henri  and  Isabel,  and  related  severe 
storms  and  flooding  occurring  on 
September  15  through  September  23. 
2003,  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  November  25.  2003  and  for 
economic  injury  until  the  close  of 
business  on  June  28.  2004  at  the  address 
listed  below  or  other  locally  announced 
locations: 
U.S.  Small  Business  Administration. 

Disaster  Area  1  Office,  360  Rainbow 

Blvd..  South  3rd  Fl.,  Niagara  Falls.  NY 

14303-1192. 

In  addition,  applications  for  economic 
injurv  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Berks. 
Delaware.  Lancaster  and  Montgomery  in 
the  (Commonwealth  of  Pennsylvania; 
New  Castle  County  in  the  State  of 
Delaware;  and  Cecil  County  in  the  State 
of  Maryland. 

The  interest  rates  are: 


' 

Percent 

For  Physical  Damage 

Homeowners  with  credit  avail- 

able elsewhere               

5.125 

Homeowners      without      credit 

available  elsewhere 

2562 

Businesses  with  credit  available 

elsewhere     

6.199 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewhere          

3  100 

Others  (including  non-profit  or- 

ganizations) with  credit  avail- 

able elsewhere 

5500 

For  Economic  injury 

Businesses   and   small   agncul- 

tural      cooperatives      without 

credit  available  elsewhere 

3.100 

for  Pennsylvania;  9X2200  for  Delaware; 
and  9X2300  for  Maryland. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  29,  2003 
Herbert  L.  Mitchell. 
Asscx-inte  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  03-25368  Filed  10-6-03;  8:45  ami 
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The  number  assigned  to  this  disaster 
for  physical  damage  is  355208.  For 
economic  iniurv  the  number  is  9X2100 


SOCIAL  SECURITY  ADMINISTRATION 

Supplemental  Security  Income  (SSI), 
Youtti  Transition  Process 
Demonstration  (YTPD) 

agency:  Social  Security  Administration. 
ACTION:  Notice  of  youth  demon.stration 
and  SSI  waivers. 

SUMMARY:  The  Commissioner  of  Social 
Security  announces  the  following 
demonstration  project  relating  to  the 
Supplemental  Security  Income  (SSI) 
program  under  title  XVI  of  the  Social 
.Security  Act.  Under  this  project,  the 
Social  Security  Administration  (SSA) 
will  test  the  effectiveness  of  altering 
certain  SSI  program  rules  as  an 
incentive  to  encourage  SSI  recipients 
with  disabilities  or  blindness  to  work,  or 
increase  their  work  activity  and 
earnings.  This  project,  called  the  Youth 
Transition  Process  Demonstration 
(YTPD).  is  being  conducted  under  the 
authority  of  section  1110  of  the  Act. 
SSA  is  conducting  this  project  in  six 
states  for  the  purpose  of  helping  youth 
with  disabilities  maximize  their 
economic  self-sufficiency  as  they 
transition  from  sc:hool  to  work.  The 
projects  will  work  with  youth  aged  14- 
25  who  receive  SSI.  Social  Security 
Di-sability  Insurance  (SSDI).  or 
Childhood  Disability  Benefits  (CDB)  and 
those  at  risk  of  receiving  sut:h  benefits, 
including  those  who  have  a  progressive 
disability,  who  have  a  prognosis  for 
decreased  funttioning,  or  who  have 
existing  disabling  conditions  prior  to 
age  18  that  would  render  them  eligible 
except  for  deemed  parental  income. 
SSA  is  publishing  this  notice  in 
accordanc  e  with  20  CFR  416.250(e). 
DATES:  The  demonstration  project  will 
begin  with  c  ooperative  agreement 
awards  on  .September  30.  2003,  Subject 
to  the  availability  of  funds,  the 
demonstration  project  will  end 
September  24,  201)8. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Leola  Brooks.  .Social  .Security 
Administration.  Office  of  Program 
Development  and  Researc:h,  6401 
Security  Blvd,  3673  Annex,  Baltimore, 
MD  21235-6401;  Phone  (410)  965-2219 


or  through  E-mail  to 
leola .  brooks@ssa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

SSI  is  a  federal  program  administered 
by  SSA.  The  program  is  financed  from 
general  federal  revenue  and  provides 
monthly  benefit  payments  to  aged, 
blind,  and  individuals  with  disabilities 
who  have  limited  resources  and  income. 
In  2003,  the  federal  benefit  rate  for  an 
individual  is  $552  per  month  and  $829 
per  month  for  a  couple.  In  addition, 
many  states  supplement  the  federal 
benefit.  The  supplementary  benefit 
amounts  and  the  categories  of  persons 
eligible  for  these  benefits  vary  from  state 
to  state.  In  most  states,  eligibility  for  SSI 
means  eligibility  for  Medicaid;  the 
extent  of  the  Medicaid  coverage  package 
varies  by  state.  SSI  recipients  may  also 
be  eligible  to  receive  Food  Stamps  in  all 
states  but  California  and  Wisconsin, 
where  the  state's  supplementary 
payments  are  considered  to  include  the 
vaiue  of  Food  Stamps. 

To  be  eligible,  a  person  must  be  age 
65  or  older,  or  have  a  severe  disability 
and  have  limited  resources  and  income, 
and  meet  certain  other  requirements.  A 
person  is  considered  to  have  a  disability 
if  a  physical  or  mental  impairment  or 
combination  of  impairments  prevents 
the  person  from  doing  any  substantial 
gainful  work  and  is  expected  to  last  for 
at  least  12  months  or  to  result  in  death. 
Children,  as  well  as  adults,  may  be 
eligible.  SSA  works  cooperatively  with 
the  states,  who  are  responsible  for 
making  disability  and  blindness 
determinations  through  their  disability 
determination  services  (DDS).  SSA  takes 
a  detailed  medical  history  from  the 
applicant  during  the  initial  interview 
and  sends  that  information  to  the  DDS. 
The  DDS  then  secures  medical  records 
and,  if  needed,  arranges  an  additional 
medical  examination.  Based  upon  this 
evidence,  a  disability  or  blindness 
determination  is  made. 

In  addition  to  age,  disability  or 
blindness,  an  individual  or  couple  must 
meet  resource,  income,  and  residency 
requirements.  In  2003,  the  resource 
limits  are  52,000  for  an  individual  and 
$3,000  for  a  couple.  However,  not 
everything  that  a  person  owns  is 
counted. 

An  individual  or  couple  may  have 
earned  or  unearned  income  and  still 
may  be  eligible  for  the  SSI  program.  A 
certain  amount  of  income  is  disregarded 
in  determining  eligibility  and 
computing  the  SSI  benefit  amount. 
People  who  live  in  a  state  that 
supplements  the  federal  payment  may 
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have  higher  amounts  of  income  and  still 
may  Qualify  for  some  benefits. 

To  be  eligible  for  SSI,  a  person  must 
reside  in  the  U.S.  or  the  Northern 
Mariana  Islands  and  be  a  U.S.  citizen, 
an  alien  lawfully  admitted  for 
permanent  residence,  or  an  alien 
permanently  residing  in  the  U.S.  imder 
"color  of  law"  (PRUCOL).  PRUCOL  is 
defined  in  the  Code  of  Federal 
Regulations  at  20  CFR  416.1618. 

Description  of  the  YTPD  Proiects 

To  further  the  President's  New 
Freedom  Initiative  goal  of  increasing 
employment  of  individuals  with 
disabilities,  we  are  conducting  a 
demonstration  project,  called  the  Youth 
Transition  Process  Demonstration 
(YTPD),  under  the  authority  of  section 
1110  of  the  Act.  SSA  is  awarding 
cooperative  agreements  to  state  agencies 
and  universities  in  six  states  for  five 
years,  subject  to  the  availability  of 
funds,  for  the  purpose  of  helping  youth 
with  disabilities  maximize  their 
economic  self-sufficiency  as  they 
transition  from  school  to  work.  These 
projects  will  focus  on  youth  ages  14-25 
who  receive  SSI,  Social  Security 
Disability  Insiurance  (SSDI),  Childhood 
Disability  Benefits  (CDB),  and  youth 
who  are  at  risk  of  receiving  such 
benefits.  The  projects  are  designed  to 
collaborate  among  federal,  state,  and 
local  agencies  to  develop  and 
implement  sustainable  improvements  in 
the  delivery  of  transition  services  and 
supports.  The  projects  will  test  ways  to 
remove  other  barriers  to  employment 
and  economic  self-sufficiency. 

YTPD  Project  Sites 

SSA  is  conSucting  seven  YTPD 
projects  in  six  states.  The  state,  title, 
description  and  project  sites  for  each 
project  follow. 

California 

Title:  The  Bridges  to  Youth  Self 
Sufficiency  Project  (Bridges). 

Awardee:  State  of  California  Health 
and  Human  Services  Agency 
Department  of  Rehabilitation. 

Summary:  The  Bridges  to  Youth  Self 
Sufficiency  Project  (Bridges)  will  serve 
youth  ages  14-25  who  receive  SSI, 
SSDI,  or  CDB  or  youth  at  risk  of 
receiving  such  benefits.  Benefits 
planning  and  intensive  service 
coordination  are  the  main  services 
provided  by  this  project.  Other  specific 
program  components  are  benefits 
training  and  education,  outreach  to 
speciabzed  populations,  early 
intervention,  local  partnering,  youth 
incentives,  local  and  state  oversight 
bodies,  and  a  data  driven  research 
study.  The  categories  of  outcomes  to  be 


measured  are  employment,  education, 
level  of  independence,  service 
participation,  euid  quality  of  life. 
Project  Sites: 

1.  Riverside  Coimty  Office  of 
Education 

2.  Whittier  Union  High  School 
District 

3.  Vallejo  City  Unified  School 
Districts 

4.  Capistrano  Unified  School  District/ 
Saddleback  Valley  Unified  School 
District  Consortiiun 

5.  Irvine  Unified  School  District/ 
Newport-Mesa  Unified  School  District 
Consortium 

Colorado 

Title:  Colorado  Youth  Work  Incentive 
Network  of  Supports  (WINS). 

Awardee:  JFK  Partners  of  the 
University  of  Colorado  Health  Sciences 
Center. 

Summary:  Colorado  Youth  Work 
Incentive  Network  of  Supports  (WINS) 
overarching  goal  is  to  assist  youth,  aged 
14-25,  who  are  ciuxently  receiving  or 
are  likely  to  receive  SSI,  SSDI,  or  CDB 
benefits  to  maximize  their  economic 
self-sufficiency  and  career 
advancement.  Participants  will  work 
with  a  Transition  Team  (made  up  of  a 
Consumer  Navigator,  Benefits  Planner, 
and  a  Career  Counselor)  located  in  each 
selected  community.  The  Transition 
Team,  housed  at  local  Workforce 
Centers,  will  provide  specialized  and 
intensive  transition  services  to  youth 
and  their  families.  This  project  is 
designed  to  ensvue  that  the  same 
Transition  Team  members  will  work 
with  youth  and  their  families  during 
high  school  and  after  the  youth  has  left 
high  school  and  entered  the  workforce. 
This  project  will  collect  comparison 
data  from  additional  youth  to  determine 
the  impact  the  intensive  transition 
services  and  waivers  have  on  Colorado 
Youth  WINS  participants.  Comparisons 
will  be  made  between  participants  and 
the  control  group  using  both  direct 
collect  and  administrative  data. 

Project  Sites:  Larimer,  El  Paso/Teller 
and  Pueblo  Counties. 

Iowa 

Title:  Smart  Start. 

Awardee:  University  of  Iowa's  Center 
for  Disability  and  Development, 
Employment  Policy  Group. 

Summary:  Smart  Start  focuses  on 
supporting  the  successful  transition  of 
students  with  disabilities  from  school  to 
employment  and  economic  self- 
sufficiency  by  addressing  deficiencies 
and  inefficiencies  that  exist  across  the 
system.  The  project  concentrates  on 
coordinating  and  integrating  existing 
resources  (services  and  benefits) 


available  through  local,  state,  and 
federal  programs  including  Individuals 
with  Disabilities  Education  Act  (IDEA), 
Medicaid,  Workforce  Investment  Act, 
Vocational  Rehabilitation,  SSI,  and 
Ticket  to  Work.  The  purpose  of  Smart 
Start  is  to  design  and  set  into  motion  a 
system  of  individualized, 
comprehensive,  and  navigable 
transition-related  services  that 
adequately  respond  to  the  needs  and 
aspirations  of  young  people  with 
disabilities.  By  removing  customary 
bureaucratic  constraints  that  impede 
individual  choice  and  empowerment, 
Smart  Start  enables  coordination  and 
integration  of  transition  services  across 
multiple  agencies  by  creating  a  service 
delivery  system  that  is  market  driven. 
This  effort  presents  an  opportunity  for 
local,  state,  and  federal  agencies  to 
meaningfully  engage  in  cross- 
departmental  risk-sharing  efforts. 
Project  participants  are  students  with 
disabilities  enrolled  in  pubbc  schools 
and  young  adults  with  disabilities, 
formerly  enrolled  in  public  schools, 
who  are  unemployed  (or  who  are 
employed  but  seeking  jobs),  starting 
witb  youth  ages  14—25  years  old  who 
receive  SSI. 

Project  Sites:  Mason  City  and 
Waterloo  Community  School  Districts. 

Maryland 

Title:  The  Maryland  State  Department 
of  Education  Youth  Demonstration 
Project. 

Awardee:  Maryland  State  Department 
of  Education. 

Summary:  The  Maryland  State 
Department  of  Education  Youth 
Demonstration  Project  will  have 
dedicated  staff  to  assist  the  student 
participants  and  their  families  in  the 
development  of  services  and  training 
that  leads  to  employability  and  the 
building  of  a  safety  net  for 
independence.  In  each  service  site  there 
will  be  a  dedicated  Department  of 
Rehabilitation  Services  Counselor,  a 
Consiuner  Navigator,  and  a  Family 
Support  and  Benefits  Coordinator.  Areas 
to  be  addressed  include  transportation, 
independent  living,  health  care,  and 
benefits  planning  before  exiting  school. 
The  partnership  with  the  One  Stop  will 
allow  students,  with  the  guidance  of  the 
Consumer  Navigator,  to  develop  those 
life  skills  needed  for  employment.  As  a 
result  of  participation  in  this  project, 
students  with  disabilities  will  be  better 
prepared  for  life  choices  at  the 
completion  of  their  pubbc  school 
educational  program.  Participating 
students  will  be  more  prepared  for 
adulthood  by  obtaining  the  skills  and 
the  service  agency  finkages  to  move 
from  dependence  to  independence.  All 
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participating  students  will  receive  the 
benefits  of  earlier  involvement  with  the 
Division  of  Rehabilitation  Services 
(DORS)  and  other  employment  support 
services. 

Project  Sites: 

Maryland  Schools  for  the  Blind. 
Baltimore  County.  Wicumico  County 

Mississippi 

Title:  The  Mississippi  Youth 
Transition  Innovations  Project  (MYTI) 

Awardee:  Mississippi  Department  of 
Rehabilitation  Ser\'ices  (MDRS) 

Summanr  The  Mississippi  Youth 
Transition  Innovations  Project  (M^'TI) 
will  serve  vouth  ages  10-25  who  receive 
SSI.  SSDI.'CDB.  or  youth  at  risk  of 
receiving  such  benefits   M\TI  will 
address  the  following  issues:  (a)  The 
need  for  development  of  a  model 
transition  process  that  will  facilitate 
optimal  passage  from  school  to  work,  (b) 
The  elimination  of  barriers  when 
feasible  to  effect  transition  at  the  local, 
state,  and  federal  levels  through 
interagency  collaboration  and 
elimination  of  policies,  procedures, 
regulations,  and  statutory  requirements 
that  impede  progress;  and.  (c)  The 
development  of  natural  and  new/ 
innovative  supports  at  all  levels  as 
needed.  The  MYTI  Pro)e<;t  will  be  based 
upon  individual  person-centered 
planning,  including  the  use  of 
individual  training  accounts  involving 
prospective  employer  buy-in  to  pre- 
career  development,  such  as  training 
opportunities  required  to  earn  an 
Occupational  Diploma.  As  issues  ari^f- 
that  impede  the  ability  to  accomplish 
this,  local-level  Transition  Specialists 
will  address  these  on  an  individualized 
basis  and.  if  ne<:essar\  .  brint;  them  to  the 
state-level  Coordination  C^ount  il  to 
facilitate  barrier  removal.  In  thf  final 
vear  in  the  l()f:dl  schnol  syst^'m. 
participants  will  be  referred  to  the 
appropriate  MDRS  program  for 
vocational  rehabilitation,  sufiported 
employment,  and  indt^pendent  living 
services.  The  program  will  be  evaluated 
in  terms  of  progress  and  outcome 
variables  Participation  analysis  will 
compare  the  e.xperiences  of  the  pro|e(  t 
group  with  a  similar  group  of  students 
with  disabilities  who  did  not  receive 
project  services. 

Project  Sites:  Gulfport  City  and 
Harrison  County  Schools  in  years  1-3 
and  then  add  the  Durant  Public  .School 
in  year  4 

New  York 

Title:  Transition  WORKS. 

.^vvanyee.  Erie  1  Board  of  Cooperative 
Educ:ational  Services  (BOCES)  with  the 
(Office  of  Vocational  and  Educational 
Ser\'ices  for  Individuals  with 


Disabilities.  New  York  State  Department 
of  Education. 

Sumnuiry-:  Transition  WORKS  project 
is  designed  to  increase  the  post-school 
transiticm  success  e.xperienced  by  youth 
and  young  adults  ages  14-25  who 
receive  SSI.  SSDI  or  (IDB  or  youth  at 
risk  of  receiving  such  benefits. 
Transition  WORKS  proposes  to  provide 
a  comprehensive,  collaborative 
transition  planning  and  services  model 
comprised  of  the  most  effective, 
research-based  transition  practices.  A 
research  design  will  test  the  efficacy  of 
the  component  services  and  statistically 
test  several  hypotheses  regarding 
transition  services.  The  project  will 
provide  student-  and  familv-centered 
planning  for  all  [larticipants  (in  and  out- 
of-school).  coordination  of  services, 
parent  and  family  edui:ation  and 
support,  benefits  advisement  and  work 
incentives  advisement  in  addition  to 
waivers  of  SSA  regulations,  and 
participation  in  career  exploration 
activities  as  well  as  community-based 
work  experiences.  Youth  with  potential 
for  postsemndarv  educaticm  will  receiva 
assistdnt:e  to  plan  for  and  to  enter  and 
participate  successfully  in 
postse'condary  education 

Pmit'ct  Site:  Erie  County. 

Title  CUNY's  Youth  Transition 
Demonstration  Project. 

Awardee:  City  University  of  New 
York. 

Summary':  CUNY's  Youth  Transition 
Demonstration  Project  is  designed  to 
prepare  youth  aged  lH-19.  who  receive 
SSI  benefits,  to  achieve  economic  self- 
suffic  ieiKA    The  projec  t  plans  to 
increase  (  nordiiiatioii  among  public 
agencies  and  private  organizations  that 
have  resources,  funding,  and  a  mandate 
to  [irovide  transition  services.  As  a 
forum  to  deliver  transition  services, 
integrate  systems  and  tap  resoun;es.  the 
project  will  convene  an  annual,  four- 
week   Sumiiifr  l^^tltute  for  [larticipating 
youtli.  There  will  be  a  \ariety  of 
workshops,  information  sessions,  and 
proff'ssiona!  de\t'lo[)iiient  s(>miiiars  to 
support  tr.uisitioii.  .-Ml  student.^  will  be 
trained  in  self-determination  skills. 
Tutoring  in  basic  skills,  vocational 
assessments,  benefits  counseling,  and 
work-based  learning  will  also  be 
provided  (College  students  with 
disabilities  will  serve  as  pet^r  mentors. 
Year  round  ai  ti\  ities  will  include 
student  self-advocaty  groups,  parent 
support  groups,  and  a  four-course, 
tweKt'-credit  ( Certificate  in  Transition 
Ser\  i(  fs  tiir  s(hi"i|  [lersoiiiiel.  staff  at 
puhJK   and  private  agencies,  as  well  as 
part-iits  and  CL  N^'  students.  The  prfiject 
will  be  evaluated  by  comparing  the 
progress  the  experimental  group  makes, 
versus  the  control  group,  in  completing 


specific  and  objective  milestones  in  the 
transition  process. 

Project  Site:  Bronx  County. 

Alternative  SSI  Program  Rules  that 
Apply  to  Participants  in  the  'YTPD 

Section  1 1 10(b)  of  the  Act  authorizes 
the  Commissioner  of  Social  Security  to 
waive  any  requirements  of  title  XVI  of 
the  Act  necessar>'  to  carry  out 
demonstrations  that,  in  the 
Commissioner's  judgment,  are  likely  to 
promote  the  objectives  or  facilitate  the 
administration  of  the  SSI  program. 

The  following  alternative  SSI  program 
rules  will  apply  to  certain  project 
participants  who  receive  SSI  benefits  or 
a  combination  of  SSI  and  SSDI  benefits. 

1.  Despite  the  finding  of  a  continuing 
disability  review  conducted  in 
accordance  with  section  221(i)  or 
section  1614(a)(3)(H)  of  the  Act  or  an 
age-18  medical  redetermination 
conducted  in  accordance  with  section 
1614(a)(3)(I)  of  the  Act  that  an 
individual  is  no  longer  eligible  for 
benefits,  SSA  will  continue  paying 
benefits  for  as  long  as  the  individual 
continues  to  be  a  YTPD  participant. 

2.  The  student  earned-income 
exclusion  (section  1612(b)(1)  of  the  Act), 
which  normally  applies  only  to  students 
who  are  age  21  or  younger  and  neither 
married  nor  the  head  of  a  household  (20 
CFR  416.1866)  will  apply  to  all 
participants  who  meet  school 
attendance  requirements,  without  regard 
to  their  age  or  whether  they  are  married 
or  the  head  of  a  household. 

3.  The  general  earned-income 
exclusion  (section  1612(b)(4))  normally 
permits  the  exclusion  of  $65  plus  half 
of  what  an  individual  earns  in  excess  of 
565.  For  the  YTPD.  SSA  will  exclude 
the  first  S65  plus  three-fourths  of  any 
additional  earnings. 

4.  SSA  will  extend  the  SSI  program's 
treatment  of  federally  supported 
individual  development  accounts  (IDAs) 
(sectiim  404(h)  of  the  Act)  to  IDAs  that 
do  not  involve  federal  funds. 

An  IDA  is  a  trust-like  savings  account. 
Except  for  certain  emergencies,  funds  in 
a  federally  supported  IDA  can  be  used 
only  for  going  to  college,  buying  a  first 
home,  or  starting  a  business.  The 
individual  makes  deposits  from  his  or 
her  earned  income.  The  individual's 
contributions  are  matched,  at  rates  that 
can  vary  from  1:1  to  8:1.  usually 
depending  on  the  availability  of 
funding. 

Social  Security  excludes  federally- 
supported  IDAs  when  it  determines 
whethei  someone's  resources  exceed  the 
SSI  limit.  It  also  excludes  matching 
contributions  when  it  determines 
countable  income.  Further,  Social 
Security  deducts  the  beneficiary's  own 
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deposits  from  countable  income,  so  that 
SSI  benefits  replace  the  amoiuit 
deposited.  As  a  result,  an  SSI 
beneficiary  does  not  have  to  divert 
scarce  resources  from  living  expenses  in 
order  to  save. 

Nonfederally  supported  IDA  or  "IDA- 
like"  programs  have  emerged  in  a 
number  of  states.  These  programs 
usually  permit  an  individual  to  save  for 
one  or  more  purposes  in  addition  to  the 
three  mentioned  above,  such  as 
transportation.  The  exclusions  that 
apply  to  federally-supported  IDAs 
normally  do  not  extend  to  these 
programs. 

5.  Ordinarily,  a  plan  for  achieving 
self-support  (PASS)  must  specify  an 
employment  goal  (section  1633(d)  of  the 
Act),  which  refers  to  getting  a  particular 
kind  of  job  or  starting  a  particiilar 
business.  For  the  YTPD,  SSA  will 
approve  an  otherwise  satisfactory  PASS 
that  has  either  career  exploration  of 
postsecondary  education  as  its  goal.  If 
the  goal  is  postsecondary  education,  the 
PASS  must  provide  for  developing  a 
work  goal  at  least  one  year  prior  to 
completion  of  the  degree  requirements^ 

Income  that  an  individual  uses  for 
PASS  expenses  does  not  count  when 
SSA  determines  SSI  eligibility  and 
payment  amount.  Assets  that  an 
individual  uses  for  PASS  expenses  do 
not  count  as  resources  when  SSA 
determines  SSI  eligibility. 

Evaluation 

The  seven  YTPD  projects  will  collect 
data  for  each  participant  regarding 
identifying  information,  educational 
and  vocational  background,  services 
provided,  education/work  attempts,  and 
outcomes  and  use  of  the  alternative  SSI 
program  rules.  Each  YTPD  project  will 
use  the  data  to  evaluate  the  effectiveness 
of  alternative  SSI  program  rules.  In 
addition,  SSA  will  award  a  separate 
contract  to  evaluate  the  overall  success 
of  the  YTPD,  aid  YTPD  projects  in  their 
evaluation  activities,  conduct  a  process 
evaluation,  and  assess  cost- 
effectiveness.  The  evaluation  contractor 
is  to  conduct  a  net-outcomes  and 
process  evaluation  which  will  provide 
information  on  the  effectiveness  of 
interventions,  including  the 
effectiveness  of  alternative  SSI  program 
rules,  and  the  feasibility  of  using 
different  types  of  comparison  groups.  It 
also  will  collect  the  project-level  data 
and  prepare  methodology  for  measuring 
transition  services  and  adult  outcomes 
for  youth  with  disabilities. 


Dated:  September  25,  2003. 
Jo  Anne  B.  Bamhart, 

Commissioner  of  Social  Security. 

[FR  Doc.  03-25194  Filed  10-6-03;  8:45  am] 

BILLING  CODE  4191-02-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

September  29,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requiremenl(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasvuy  Biu-eau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasvuy  Department 
Clearance  Office,  Department  of  the 
Treasury,  Room  11000, 1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  November  6,  2003 
to  be  assured  of  consideration. 

Financial  Crimes  Enforcement  Network 
(FinCEN) 

OMB  Number:  1506-0004. 

Form  Number:  FinCEN  104  (Formerly 
Customs  Form  4789). 

Type  of  Review:  Revision. 

Title:  Currency  Transaction  Reports. 

Description:  Financial  institutions  file 
Form  104  for  currency  transactions  in 
excess  of  $10,000  a  day  piusuant  to  31 
U.S.C.  5313(a)  and  31  CFR  103.22(a)(b). 
The  form  is  used  by  criminal 
investigators,  and  taxation  and 
regulatory  enforcement  authorities, 
during  the  coiuse  of  investigations 
involving  financial  crimes. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions.  Federal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeeping:  119,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeping:  24  minutes. 

Frequency  of  Response:  Other  (as 
required). 

Estimated  Total  Reporting/ 
Recordingkeeping  Burden:  4,960,000 
hoiu-s. 

Clearance  Officer:  Steve  Rudzinski 
(703)  905-3845,  Financial  Crimes 
Enforcement  Network.  2070  Chain 
Bridge  Road,  Suite  200,  Vienna,  VA 
22182. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 


Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Treasury  PRA  Clearance  Officer. 

[FR  Doc.  03-25379  Filed  10-6-03;  8:45  am] 

BILLING  CODE  4aiO-02-M 


DEPARTMEFfr  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  706-A 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
bvuden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Ciurently,  the  IRS  is  soliciting 
conunents  concerning  Form  706-A, 
United  States  Additional  Estate  Tax 
Return. 

DATES:  Written  comments  should  be 
received  on  or  before  December  8,  2003 
to  be  assiu^d  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington.  DC  20224,  or  at  (202)  622- 
3945,  or  through  the  Internet  at 
CAROL.  A .  SA  VA  GE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  United  States  Additional  Estate 
Tax  Return. 

OMB  Number:  1545-0016. 

Form  Number:  706-A. 

Abstract:  Form  706-A  is  used  by 
individuals  to  compute  and  pay  the 
additional  estate  taxes  due  under 
Internal  Revenue  Code  section  2032A(c) 
for  tin  early  disposition  of  specially 
valued  property  or  for  an  early  cessation 
of  a  qualified  use  of  such  property.  The 
IRS  uses  the  information  to  determine 
that  the  taxes  have  been  properly 
computed. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 
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Tvpe  of  Rpvifw:  Extension  of  a 
currently  approved  collection. 

Affected  Public  Individuals  or 
households 

Estimated  Sumher  at  Hespnndents 
180 

Estimated  Time  Per  Respondent:  8 
hours,  1 1  minutes 

Estimated  Total  Annua!  Burden 
Hours:  1,475 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
bv  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  tfi 
respond  to.  a  (.ollet  tion  of  information 
unless  the  c:ollection  of  information 
displays  a  valid  OMB  lontrol  number 
Books  or  rec:ords  relating  to  a  collection 
of  information  must  bf  retained  as  hms 
as  their  contents  may  become  material 
in  the  administration  of  anv  internal 
revenue  law   Cienerallwjax  returns  and 
tax  return  information  are  confidential. 
as  required  by  26  U.S  C  610V 

Request  for  Comments:  (Comments 
submitted  in  response  to  this  notif:e  will 
be  summarized  and  or  included  in  the 
request  for  OMB  approval   All 
comments  will  become  a  matter  of 
public  record   Comments  are  invited  on 

(a)  Whether  the  collfctmn  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency.  inf:luding  whether  the 
information  shall  have  practical  utilit\': 

(b)  the  accuracy  of  the  agencv'->  f>timate 
of  the  burden  of  the  collection  ol 
information,  (c)  wavs  to  enhani  f  thr 
quality,  utilitv.  and  clarity  of  the 
information  to  be  t  ollected;  (d)  ways  to 
minimize  the  burdt'n  of  the  collection  of 
information  on  respondents,  inc  hiding 
through  the  use  of  automate<l  collection 
techniques  or  other  form.s  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purt  base  of  services 
to  provide  information 

.Approved.  September   ID    JOUi. 
Glenn  P.  Kirkland, 
[RS  Rfport-'  ( '.Ifiimnre  Officer 
iKR  Doc   0.1-25.1^1  Filed  10-«-()  i,  H  45  ami 
BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[REG-1 09461 -99] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS). 

Treasury 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  (  ontinuing  information 
collections,  as  required  by  tht; 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-1.?  (44  I'.S.C. 
3506(c)(2)(A)l  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  REC-1 09481- 
99  (TD  407hl.  Special  Rules  Under 
Section  417(a)(7)  tor  Written 
Explaliation  Providtni  by  Qualified 
Retirement  Plan  After  Annuity  Starting 
Dates  (t,  1  417(e)-l) 
DATES:  Written  comments  should  be 
ffi  fived  on  or  before  December  H.  2W\.\ 
to  be  assured  of  consiileralion 
ADDRESSES:  Direc  t  all  written  (omments 
to  Cdenn  P   Kirkland,  Internal  Revenue 
Servicf,  Room  b41 1,  1111  Constitution 
Avenue,  NW  .  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  informaticm  or 
copies  of  regulations  should  be  directed 
to  Carol  Savage.  (202)  H22-.194,5,  or 
through  the  Internet 
( CAROL  A.SA\'AGE%irs.gov.].  Internal 
Revenue  .Service.  Room  fi407,  1111 
Constitution  .X venue,  NW  ,  Washington, 
DC  20224 
SUPPLEMENTARY  INFORMATION: 

Titl''  S[)t-(  lal  Rules  Cnder  Section 
417(a|(7)  for  Written  Hxplanation 
F'rovided  h\  Qualified  Ri^tireinent  Plan 
,\fter  .\nnuit\-  Starting  Dates. 

OMRSunxfier   1545-1724 

Reiiulatioi]  Pri'ifct  Sumfyer  REG— 
109481-99 

Af)stni(t  Tbi' collection  ot 
information  requirement  in  section 
1  417ie)-l(b)l,M(iv)lB)  and  1  417(e)- 
l(h)(  <)(vj(.\)  is  required  to  ensure  that  a 
partu  ipant  and  the  participant's  spouse 
I  undent  tn  a  form  of  distribution  from  a 
qtialifit'd  plan  that  iiiav  result  in 
r>'du(:ed  periodic   (lavments 

Curre/if  Actions  There  is  no  c:hange  to 
this  existing  regulation. 

Tvpe  of  Review  Fxtension  of  a 
c  urrentlv  approved  i  ollection 

Atfci  ti'd  Puhiii    Individuals  or 
households,  business  or  other  tor-profit 
organiz.itions,  and  not-for-profit 
institutions 

Estimated  .\uinf)cr  of  Hespi^ndents: 
50,000, 

Estimated  Time  Per  Respondent:  15 
minutes 

Estimati'il  Total  Annual  Burden 
Hours    12,500 

The  following  paragraph  applies  to  all 
of  the  collections  of  informaticjn  covered 
by  this  notice 

An  agcuicy  may  not  c;c)nduct  or 
sponsor,  and  a  person  is  ncjt  required  to 


respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C,  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enliance  the 
quality,  utilitv,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information, 

.Approved.  September  .30.  200.1. 
Glenn  P.  Kirkland. 

IRS  Reports  Clearance  Officer. 

IKR  Doc  ,  0.!-2.5/i92  Filed  10-O-O.T;  8:45  am] 

BILLING  COOe  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  98-46 
and  Revenue  Procedure  97-44 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

c:cjmments, 

SUMMARY:  Thc»  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  98—46  and  Revenue 
Procedure  97-44.  LIFO  Conformity 
Requirement. 
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DATES:  Written  comments  should  be 
received  on  or  before  December  8,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  conunents 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  revenue  procedures  should  be 
directed  to  Carol  Savage  at  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224,  or  at  (202)  622-3945,  or 
through  the  Internet  at 
CAROLA.SA  VAGE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  LIFO  Conformity  Requirement. 

OMB  Number:  1545-1559. 

Revenue  Procedure  Number:  Revenue 
Procedure  98—46  and  Revenue 
Procediue  97—44. 

Abstract:  Revenue  Procedure  97—44 
permits  automobile  dealers  that  comply 
with  the  terms  of  the  revenue  procedure 
to  continue  using  the  LIFO  inventory 
method  despite  previous  violations  of 
the  LIFO  conformity  requirements  of 
Internal  Revenue  Code  section  472(c)  or 
(e)(2).  Revenue  Procedure  98-46 
modified  Revenue  Procedure  97—44  by 
allowing  medium-and  heavy-duty  truck 
dealers  to  take  advantage  of  the 
favorable  relief  provided  in  Revenue 
Procedure  97—44. 

Current  Actions:  There  are  no  changes 
being  made  to  these  revenue  procedures 
at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Time  Per  Respondent:  20 
hours. 

Estimated  Total  Annual  Burden 
Hours:  100,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 


public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciu^acy  of  the  agency's  estimate 
of  the  biuden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  30,  2003. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

IFR  Doc.  03-25393  Filed  10-6-03:  8:45  am] 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0646] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs  (VA). 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Health 
Administration  (VHA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  ciurently  approved 
collection,  and  allow  60  days  for  public 
conunent  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  necessary  for  VA  to  fill 
prescriptions  written  by  non-VA 
physicians. 

DATES:  Written  comments  and 
reconunendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  December  8,  2003. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
Bickoff,  Veterans  Health  Administration 
(193B1),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420  or  e-mail 
cain.bickoff@mail.va.gov.  Please  refer  to 


"OMB  Control  No.  2900-0646"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Aim 

Bickoff  at  (202)  273-8310. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-21),  Federal  agencies  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
This  request  for  comment  is  being  made 
pursuant  to  section  3506(c)(2)(A)  of  the 
PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utilit}'; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarit>'  ot  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Medication  Prescribed  by  Non- 
VA  Physicians;  VA  Transitional 
Pharmacy  Benefit,  VA  Form  10-0411. 

OMB  Contro7  A^umber:  2900-0646.  - 

Type  of  Review:  Extension  of  a 
cmrently  approved  collection. 

Abstract:  Under  existing  law  and 
regulations,  a  veteran  desiring  medical 
care  bom  VA  must  enroll  in  VA's  health 
care  system.  When  a  veteran  first  enrolls 
in  the  VA  system,  and  requests  an 
appointment  for  care,  VA  schedules  an 
appointment  for  a  visit  with  a  primary 
care  physician.  The  primary  care 
physician  generally  learns  from  the 
veteran  what  medication  the  veteran  is 
taking,  if  any,  assesses  the  need  for  the 
medication  and  writes  prescriptions  for 
any  needed  medication.  Those 
prescriptions  written  by  the  VA 
physician  are  filled  by  a  VA  pharmacy. 
In  recent  years,  there  has  been  an 
increased  in  the  enrollment  of  veterans 
into  the  health  care  system  to  obtain 
pharmacy  benefits  at  no  cost  or  at  a 
reasonable  cost.  With  the  dramatically 
increased  enrollment,  VA  has  been 
unable  to  provide  all  enrolled  veterans 
with  health  care  services  in  a  timely 
manner.  Many  of  those  veterans  have 
prescriptions,  written  by  non-VA 
physicians,  that  VA  primary  care 
physicians  may  subsequently  confirm 
and  renew  when  the  veterans  are  able  to 
have  initial  primary  care  visits.  In  an 
effort  to  ease  financial  burden  on 
enrolled  veterans  ciurently  waiting 
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lengthy  periods  of  time  fnr  their  initidl 
primarv  c:dre  visits,  V'A  will  provide 
these  veterans  with  mefiication  prior  to 
their  initial  primary  care  \-isits  at  \'A  if 
these  veterans  present  valid 
prescriptions  from  the  non-VA 
physicians,  \'A  will  fill  pres(  ription- 
written  hv  noiiA'A  ph\si(  lan^  finU  tur 
a  period  of  time  sik  h  \>'t>'ran-.  .iff 
awaiting  a  srhetiuled  appointment  -.s  ith 
a  ^'A  health  (  are  provider  \'A  Form  lU- 


;)41  I,  \A  Transitional  F'harmac  v  Benefit 

will  be  U.Ned  to  (  ollei.t  the  data 

ne<  ess<ir\  to  safely  administer  tfiese 

nu'du. .ition.N, 

Attfi  tfij  Public  Individuals  or 

hi  Misfholds 

h'^tiniiitfij  I'ttal  Anniiiil  Biir(h'n. 
iO  JH:"  hours 

H^tiniiitt'ii  Avrni'^f  Hur'Ifn  Pit 

li''si)<)i]'if!it     1  0  lllllllltes 

t'n'tiutTic\  ut  Hfiponsf  Uiie-tiin»' 


Estimated  Sumber  of  Respondents: 
,363.446. 

Estimated  Total  Annual  Responses: 
181,723. 

Dated:  St'[)tfipber  23    2003. 

B\'  difctiijii  (if  the  Secretary. 
lacqueline  Parks, 

IT Spt'(  lali^t.  Bf( ord^  Maruigfrnent  Sen-ice. 
'FK  Dc)(  .  1)3-2.')  131  Filed  10-«i-()3;  H:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  172 
[Docket  No.  1987F-0179] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Olestra 

Correction 

In  rule  document  03-19509  beginning 
on  page  46363  in  the  issue  of  Tuesday, 
August  5,  2003,  make  the  following 
corrections: 

1.  On  page  46405,  footnote  9  should 
X^f(^  as  follows:  "^CSPI  also  relies  on 
its  White  Paper  (CSPI  exh.  1)  and 
exhibits  3  through  7  to  the  White  Paper. 
Although  this  reference  is  quite  lengthy 
(approximately  230  pages  total),  CSPI 


fails  to  specify  the  information  or  data 
in  these  documents  that  support  its 
assertion  that  FDA's  position  on 
carotenoids  is  a  minority  view.  In  such 
circumstances,  reliance  on  the  White 
Paper  (CSPI  exh.  1)  and  exhibits  3 
through  7  cannot  justify  a  hearing 
because  a  hearing  will  not  be  granted  in 
the  absence  of  available  and  specifically 
identified  reliable  evidence  to  support 
the  factual  issue  asserted 
(§  12.24(b)(2)).". 

2.  On  page  46408,  footnote  33  should 
read  as  follows:  "'3  Elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  has 
concluded,  based  upon  a  subsequent 
food  additive  petition  submitted  by  P&G 
containing  new  data  and  information, 
that  olestra-containing  foods  need  not 
bear  the  information  statement  required 
by  the  original  final  rule.  FDA  has 
concluded  that  most  of  the  information 
statement  is  no  longer  required  to 
ensure  that  olestra-containing  products 
are  not  misbranded.  The  olestra 
regulation,  §  172.867,  as  revised  in 
response  to  P&G's  petition,  requires  that 
an  asterisk  appear  in  the  ingredient  list 
beside  the  added  vitamins  A,  D,  E,  and 
K.  The  asterisk  will  reference  the 
statement,  "Dietarily  insignificant,"  The 
purpose  of  such  labeling  is  to  inform 
consumers  that  their  vitamin  status  will 


not  change  as  a  result  of  consuming 
olestra-containing  products. 
Accordingly,  CSPI's  objections  to  the 
olestra  label  statement  imposed  bv  the 
1996  final  rule  are  arguably  moot.", 

3.  On  page  46409,  in  the  first  column, 
the  paragraph  preceding  footnote  36, 
"First,  CSPI's  first  objection  challenges 
FDA's  finding  that  olestra  is  safe  for  use 
in  savory  snacks,  *^  As  noted,  resolving 
the  question  of  olestra's  safety  requires 
the  application  of  the  legai  standard 
("safe")  as  defined  by  FDA's  regulations 
("reasonable  certainty  of  no  harm")  to  a 
set  of  facts.  As  such,  the  question  of 
whether  olestra  is  safe  for  its  intended 
use  is  a  question  of  law,  not  fact. 
Accordingly,  FDA  is  denying  CSPI's 
first  objection  because  a  hearing  will  not 
be  granted  on  issues  of  policy  or  law 

(§  12.24(b)(1))."  should  be  inserted  in 
the  first  column,  as  the  second  full 
paragraph. 

4.  On  the  same  page,  footnote  44 
should  read  as  follows:  """•  Olestra  is 
not  digested  and  thus  will  add  to  the 
weight  of  the  stools  of  olestra  consumers 
(61  FR  3118  at  3158),  Thus,  mere 
increase  in  stool  weight  of  olestra 
consiuners  is  not  itself  evidence  of 
harm.". 

[FR  Doc.  C3-19509  Filed  10-6-03;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  120 
RIN  3245-AE41 

Development  Company  Loan  (504) 
Program  Changes 

AGENCY:  IS.  Small  Business 
.Administration  (SBA). 
ACTION:  Final  rule. 

SUMMARY:  Thp  I'  S  Small  Bu.siness 

.Administration  CSR.A"  or    the 
.Agency")  is  amending  the  C-ertified 
Development  Company  ("CDC")  Loan 
Program  (the    (.'.DC.  F'rogram"  or  the 
"504  Program")  in  order  to  iin[)rove 
deliverv  of  the  504  Program  to  small 
businesses.  The  most  significant 
regulations  changed  are  those  governing 
a  CDC's  area  of  operations,  a  CROC's 
organizational  structure:  the 
requirements  for  a  new  CDC  or  a  CDC 
requesting  to  expand  its  territorv;  the 
'ade(}uatelv  served"  standard.  an(i 
whether  a  CDC  may  participate  in  other 
SB.A  loan  programs  Also,  to  allow  for 
greater  delegation  of  authority  to  CDCs, 
the  rule  includes  expanded  sections  on 
the  .Accredited  Lender  Program 
I    .ALP '),  the  Premier  fiertified  Lender 
Program  ("PC'LP")  and  a  simplification 
and  clarification  of  the  enfon  ement 
provisions  for  CDCis  The  amendments 
also  clarifv  the  regulations  governing 
fees  that  a  small  business  may  and  may 
not  be  charged 

DATES:  This  rule  is  effective  November 
6.  J  00  3 

FOR  FURTHER  INFORMATION  CONTACT:  (;ail 
H   Hepler.  Chief.  504  Loan  Policy 
Branch.  (202)  205-75.iO  or.  by  email,  at 
<,'(!//  ^]ep/er'i.s6a  gov 
SUPPLEMENTARY  INFORMATION: 

Rulemaking  History 

On  luly  8.  2003.  SBA  published  in  the 
Federal  Register  a  proposed  rule  (R8  PR 
4055  i)   The  proposed  rule  took  intn 
consideration  and  was  based  in  part  on 
over  1,900  comments  SBA  received  in 
response  to  an  Advanced  Notice  of 
Proposed  Rulemaking  ("ANPRM") 
published  in  the  Federal  Register  by 
SBA  on  December  6.  2002.  SBA 
received  over  70  comments  in  response 
to  the  proposed  rule. 

Statutory  Basis  of  the  504  Program 

The  504  Program.  Title  V  of  the  Small 
Business  Investment  .Act  i  '.Af:t").  15 
r  S  C.  695.  was  established  bv  Public 
Law  85-699  on  August  21.  1958  A 
"development  company"  was  defined  as 
an  enterprise  formed  for  the  [lurpose  of 
furthering  economic  development  of  its 
community  and  environs,  and  with 


authority  to  promote  and  assist  the 
growth  and  development  of  small 
business  concerns  in  the  areas  covered 
bv  their  operations.  The  law  further 
stated  that  a  local  development 
(.ompany  is  a  corporation  chartered 
under  any  applicable  State  corporation 
law  to  operate  in  a  specified  area  within 
a  State  and  be  composed  of.  and 
controlled  by.  persons  residing  or  doing 
business  in  the  locality  The  program 
was  amended  in  1980  due  to  changing 
business  conditions  for  small 
businesses.  During  the  late  1970s  and 
earlv  1980s,  the  prune  interest  rate  and 
unemployment  rate  reached  historically 
high  levels.  It  was  generally  believed 
that  long-term,  fixed-rate  money  was  not 
availablt>  at  a  reasonable  cost  to  small 
businesses  because  of  these  high 
prevailing  rates  .ind  that  this  was 
hindering  |ob  creation.  Congress  enacted 
section  50.<  of  the  Act  in  1980.  The  503 
and  504  Programs  were  intended  to 
provide  long-term,  fixed-rate  financing 
to  small  businesses  .it  favorable  terms 
that  were  unavailable  in  the  commercial 
marketplai  e  Congress  specified  in  the 
Act  that  this  program  "foster  economic 
development  and  (  reate  or  preserve  job 
opportunities  in  both  urban  and  rural 
areas  by  providing  long-t(?rm  finan(  ing 
for  small  business  concerns  *    *    *  '  The 
st<itute  authorizes  SBA  to  guarantee 
debentures  bat:king  long-term,  fixed- 
asset  loans  ("504  Loans")  made  by 
CDCs.  It  also  authorizes  SBA  to  pool  the 
guarantees  and  sell  interests  in  the  pools 
to  investors. 

Overview  of  the  Changes  to  the  504 
Regulations 

SBA  believes  the  regulatorv"  changes 
will  improve  504  Program  delivery  to 
small  business  customers  by  increasing 
(  iisti  liner  choice  of  service;  increase 
third-p.irty  lender  choice  of  (;D(]s; 
fa(  ilit.tte  the  formation  of  new  (iDCs: 
facilitate  the  expansion  of  existing 
CDCs.  and  increasf?  the  number  of  CDCs 
able  to  take  advaiilage  of  special 
initiatives  for  rural  areas.  By  allowing 
market-driven  forces  to  determine 
availability  of  504  Program  service, 
small  businesses  will  have  greater 
opportunit\'  to  negotiate  the  best  total 
finaiK  ing  package  including  fees,  as 
well  as  receive  increased  service  by 
CDCs   In  addition,  the  504  Program  will 
be  more  responsive  lo  changes  in  market 
conditions 

To  allow  ff)r  greater  delegation  of 
authorit\  to  ("Df's.  this  final  rule 
iiK  ludes  expanded  sections  on  the  ALP 
and  the  PCLP.  This  final  rule  also 
simplifies  and  clarifies  the  enforcement 
pro\  isions  for  CDCs   In  additif)n,  SBA  is 
amending  the  regulatiims  governing 
■job  o[)portunity  average"  to  permit 


more  flexibility  to  adjust  the  average  in 
response  to  increased  costs  as  reflected 
by  such  measures  as  the  consumer  price 
index.  This  change  will  permit  CDCs  to 
approve  more  projects  that  do  not  meet 
the  job  creation  criteria  but  do  meet 
other  statutory  goals  such  as  increasing 
manufacturers'  productivity  and 
competitiveness  through  re-tooling, 
robotics  or  modernization.  The  final 
rule  also  clarifies  the  regulations 
governing  fees  that  a  small  business  may 
and  may  not  be  charged.  The  regulations 
covered  by  the  final  rule  are  13  CFR, 
Subpart  A,  t?  120.102  and  §  120.140,  and 
Subpart  H,  §§  120.800  through  120.984. 

The  504  Program  ft-om  1986  to  2002 
has  created  or  retained  more  than  1.5 
million  jobs,  averaging  approximately 
$13,600  of  debenture  per  job.  However, 
the  504  Program  has  not  used  all  of  its 
available  budgetarv'  authority  for  many 
years.  The  504  Program's  authorization 
level  for  fiscal  year  2002,  for  example, 
was  S4.5  billion  compared  to  the  total 
approval  level  of  $2.5  billion. 

SBA  has  decided  to  take  steps  to 
increase  the  availability  of  the  long- 
term,  fixed-rate  financing  offered  by  the 
504  Program  that  is  vital  for  our  nation's 
small  business  community.  This  final 
rule  begins  this  process  by  establishing 
the  State  in  which  a  CDC  is 
incorporated  as  the  CDC's  minimum 
area  of  operations.  Currently,  each  CDC 
is  assigned  a  specific,  local  area, 
typically  several  counties.  Only  one 
CDC  per  State  is  permitted  to  be  a 
statewide  CDC.  In  some  cases,  there  are 
geographic  areas  that  do  not  have  CDC 
coverage.  Although  CDCs'  areas  of 
operations  often  overlap.  SBA  believes 
that  establishing  statewide  areas  of 
operations  for  all  CDCs  will  increase  the 
availability  of  504  Program  assistance  to 
small  businesses.  SBA  also  believes  that 
it  is  empowering  the  CDCs'  boards  to 
determine  what  is  the  optimal  area  of 
operations  within  the  State  for  the  CDC 
to  market  and  service  effectively. 

Next,  SBA  is  eliminating  the 
"adequately  served"  standard. 
Currently,  a  county  meets  the  standard 
of  "adequately  served"  when  the  CDC 
that  includes  the  county  in  its  area  of 
operations  averages  at  least  one  504  loan 
approval  in  that  county  per  100,000 
population  per  year  averaged  over  two 
years.  In  such  cases,  the  county  is 
unavailable  both  to  an  existing  CDC 
applying  to  expand  its  operations  to 
include  that  county  and  to  a  new  CDC 
applying  to  include  that  county  in  its 
proposed  area  of  operations.  In  addition, 
the  regulations  currently  do  not  permit 
a  new  CDC,  or  a  CDC  applying  to 
expand  its  area  of  operations,  to  apply 
for  a  particular  county  if  that  county  has 
become  part  of  another  CDC's  area  of 
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operations  within  the  previous  24 
months.  Eliminating  this  standard  will 
encourage  new  CDC  applications  and 
existing  CDCs  to  expand  their 
operations  within  their  state  of 
incorporation  without  first  having  to  go 
through  a  lengthy  expansion  application 
process.  SB  A  is  allowing  the 
marketplace  to  determine  the  maximum 
number  of  CDCs  that  can  co-exist  within 
a  State.  With  these  changes  SBA 
anticipates  that  small  businesses,  as 
well  as  lenders,  will  have  greater  choice 
in,  and  access  to,  capital. 

To  facilitate  these  changes,  SBA  is 
streamlining  CDC  organizational 
structure  by  modiiying  the  CDCs' 
general  membership  requirements. 
Currently,  a  CDC  is  required  to  have  a 
general  membership  that  covers  the 
CDC's  entire  area  of  operations.  In  the 
final  rule,  SBA  will  no  longer  require 
that  a  CDC's  membership  cover  the 
entire  area  of  operations,  but  father  will 
require  tbat  the  CDC's  members  each 
actively  support  economic  development 
within  all  or  some  portion  of  the  CDC's 
area  of  operations.  The  CDC's  board  of 
directors  would  make  the  decision  on 
how  widely  disbursed  the  CDC's  general 
membership  needs  to  be  to  meet  the 
objective  of  local  economic 
development.  The  result  of  this  change 
and  others  will  be  that  CDCs  will  be 
empowered  to  determine  in  which  areas 
within  their  state  of  incorporation  they 
wish  to  engage  in  504  Program 
activities;  they  will  not  be  required  to 
serve  the  entire  state  but  may  do  so  if 
they  choose.  SBA  also  is  modifying  the 
regulations  governing  contracting  for 
staff  to  facilitate  a  CDC's  contracting  for 
"back  office"  work  with  a  contractor 
located  outside  of  the  CDC's  area  of 
operations.  SBA  believes  that  this  will 
permit  certain  economies  of  scale  by 
providing  additional  sources  of 
expertise  in  504  packaging,  processing, 
servicing  and  liquidation. 

For  CDCs  that  apply  to  cross  State 
lines  as  a  multi-state  CDC,  the  CDC  also 
will  be  able  to  determine  the  geographic 
coverage  of  its  general  membership  in 
the  new  State.  Also  for  multi-state 
CDCs,  SBA  is  relaxing  the  requirements 
for  board  representation  from  the  new 
State  by  eliminating  the  ciu'rent 
requirement  that  at  least  three  of  the 
CDC's  board  members  must  come  fi-om 
the  new  State.  In  addition,  SBA  is 
allowing  a  CDC  that  currently  has  ALP 
or  PCLP  authority  in  its  State  of 
incorporation  to  use  that  authority  in  its 
expanded  area.  To  ensine  that  only 
those  CDCs  with  demonstrated 
proficiency  in  the  504  Program  are 
permitted  to  expand  beyond  their  State 
of  incorporation,  SBA  is  requiring 
applicants  for  multi-state  CIXD  and  local 


economic  area  expansion  to  be  ALP- 
qualified,  among  other  things.  Taken 
together,  SBA  believes  that  these 
changes  in  a  CDC's  area  of  operations, 
elimination  of  the  concept  of 
"adequately  served,"  elimination  of  the 
requirement  that  a  CDC's  membership 
cover  the  entire  area  of  operations,  the 
clarification  of  contracting 
requirements,  and  the  changes  in  the 
expansion  reqiurements  for  CDCs  will 
result  in  the  50»  Program  becoming 
more  relevant  in  today's  dynamic 
financial  services  marketplace. 

The  final  rule  prohibits  a  CDC  from 
investing  in  or  being  affiliated  with  a 
7(a)  lender.  This  rule  was  developed 
after  reviewing  the  comments  on  this 
issue  received  in  response  to  the 
ANPRM.  The  majority  of  those 
commenting  on  this  issue,  as  well  as 
those  that  commented  on  the  proposed 
rule,  stated  that  the  504  Program  should 
remain  separate  from  the  7{a)  Program. 

The  concept  of  permitting  a  CDC  to 
invest  in  a  Small  Business  hivestment 
Company  ("SBIC")  generally  was 
supported  by  the  commenters  to  the 
ANPRM.  Many  writers  viewed  such  an 
investment  as  economic  development  as 
long  as  the  SBIC  and  the  CDC  were  not 
affiliates.  However,  SBA's  current 
regulations  prohibit  a  CDC  from  owning 
an  equity  interest  in  a  business  that  has 
received  or  is  applying  to  receive  SBA 
financing  {§  120.140).  Since  SBICs 
typically  have  an  ownership  interest  in 
the  businesses  that  they  assist,  a  CDC 
that  has  invested  in  an  SBIC  also  would 
have  an  ownership  interest  in  the  small 
business  receiving  financing  from  the 
SBIC  and  could  potentially  violate  this 
regulation  by  providing  financing 
directly  to  that  small  business.  In 
addition,  SBA's  regulations  state  that  a 
CDC  must  operate  in  its  area  of 
operations.  SBA  interprets  this 
requirement  to  apply  to  all  CDC 
activities  that  use  funds  generated  from 
the  504  Program.  In  light  of  these 
concerns,  at  this  time,  SBA  is 
prohibiting  a  CDC  fi-om  investing  in  an 
SBIC. 

Section-by-Section  Analysis 

SBA  is  adding  a  definition  of  "SOP" 
to  §  120.102,  the  definitions  section 
applicable  to  the  entire  part  120.  SBA's 
SOPs  are  available  at  any  SBA  office 
(see  13  CFR  102.2  and  are  generally 
available  in  SBA's  reading  room  on  its 
Web  site  {,http://www.SBA.GOV). 

SBA  is  amending  §  120.140  to  delete 
references  to  Associate  Development 
Companies  ("ADC")  (see  discussion  of 
§120.850). 

SBA  is  changing  the  headings  for 
§  120.800  and  §  120.801  to  make  them 


consistent  with  the  other  section 
headings  in  Subpart  H. 

In  §  120.802  the  definition  of  "Area  of 
Operations"  is  modified  to  define  the 
minimum  area  of  operations  for  a  CDC 
as  the  State  in  which  the  CDC  is 
incorporated.  As  stated  in  the  proposed 
rule,  SBA  has  decided  to  take  steps  to 
increase  the  availability  of  the  long- 
term,  fixed-rate  financing  offered  by  the 
504  Program  that  is  vital  for  oiu-  nation's 
small  business  commimity.  Currently, 
each  CDC  is  assigned  a  specific,  local 
area,  typically  several  coxmties.  Only 
one  CDC  per  State  is  permitted  to  be  a 
statewide  CDC.  In  some  cases,  there  are 
geographic  areas  that  do  not  have  CDC 
coverage.  Although  CDCs'  areas  of 
operations  often  overlap,  SBA  believes 
that  establishing  statewide  areas  of 
operations  for  all  CDCs  will  increase  the 
availability  of  504  Program  assistance  to 
small  businesses.  Most  of  the  comments 
SBA  received  concerned  the  proposed 
change  to  the  CDC's^  minimiun  area  of 
operations.  Several  comments  were 
opposed  to  the  proposed  change  based 
on  concerns  that  the  changes  would 
dilute  a  CDC's  role  in  conununity  and 
economic  development  as  well  as  a 
concern  that  nutd  areas  would  be 
neglected.  Some  conunenters  also  were 
concerned  that  a  CDC  could  not  provide 
adequate  servicing  to  much  larger 
geographic  areas.  SBA  also  received 
several  comments  supporting  the 
change  as  proposed.  One  such  comment 
explained  that  it  would  eliminate 
monopolies  that  some  CDCs  currently 
have.  Another  stated  that  competition 
will  result  in  the  CDC  working  harder  to 
distinguish  itself  by  attempting  to 
provide  better  service  at  the  lowest 
possible  cost.  Other  commenters 
supported  expansion  of  a  CDC's 
minimum  area  of  operations  but  wanted 
the  SBA  district  offices'  geographic 
jurisdiction  to  define  the  minimum  area, 
not  the  State. 

With  regard  to  the  concern  about 
whether  CDCs  will  be  able  to  adequately 
provide  504  Program  service  to  the 
much  larger  geographic  area  of  the  State 
in  which  it  is  incorporated,  SBA  did  not 
propose  to  require  that  a  CDC  must 
serve  the  entire  State  in  which  it  is 
incorporated  when  it  proposed  to 
chcmge  the  "area  of  operations" 
definition  to  provide  for  a  minimum  of 
the  State  in  which  the  CDC  is 
incorporated.  A  CDC  will  continue  to  be 
free  to  concentrate  its  504  Program 
activities  in  whatever  portions  of  its 
State  it  believes  it  can  operate 
effectively  as  a  CDC. 

As  to  the  issue  of  the  specific 
geographic  limit  of  the  area  of 
operations  (i.e.,  Statewide,  as  proposed: 
district-wide,  as  favored  by  several 
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commenters;  nr  somt>  i^\^n\  smalitT 
geographic  area).  SBA  is  implementing 
the  Statewide  minimum   P'lrst,  SBA 
does  not  believe  that  this  necessarily 
will  result  in  rural  areas  being 
neglec:ted.  as  several  ((immenters 
suggested.  Under  the  current  regulations 
manv  such  areas  are  being  neglected 
now.  and  SBA  believes  that  increased 
competition  among  (]DCs  within  a  State 
mav  result  in  bringing  additional  access 
to  capital  to  those  areas,  as  CDCs  focus 
their  effnrts  on  places  where  they  have 
a  competitive  advantage 

SB.\  also  does  not  believe  that 
changing  the  minimum  area  of 
operations  to  statewide  ne(  essarily  will 
result  in  a  dilution  of  a  ('DC"'s  role  in 
communit\  and  economii  development 
A  CDC  will  have  the  discretion  to 
determine  over  what  geographic  areas 
within  Its  State  it  has  the  ability,  based 
on  its  membership,  board,  and  staff,  to 
provide  economic  development.  Local 
economic  development  remains  one  of 
the  goals  of  projects  financed  bv  504 
loans,  pursuant  to  section  502(d)(2)  of 
the  Act  and  ^  120.862ia).  However.  SBA 
does  not  believe  that  a  CDC  ntx:essarilv 
must  operate  only  in  a  small  geographic 
area  in  order  to  meet  the  local  ec.onomic 
development  needs  of  that  area.  In 
addition,  the  purpose  of  the  504 
Program  is  not  onlv  to  foster  local 
economic  development,  but  to  meet 
other  goals,  such  as  the  public  policy 
goals  listed  in  sectiim  501(d)(3)  of  the 
.\ct  and  i^  120.862(b)  which  are  not 
dependent  on  a  CDC  ha\  ing  a  local 
presence,  are  even  less  dependent  on  a 
CDC^  having  a  local  presence. 

While  SBA  agre€>s  that  the  Agency 
could  introduce  competitum  to  the  504 
Program  within  smaller  geographic 
areas  than  a  State,  the  Statewide 
minimum  will  allow  SBA  to  administer 
the  504  Program  more  efficiently,  given 
Its  increasingly  lunited  staff  resources. 
A  district-wide  minimum  area  of 
operations  standard  wimld  produce  a 
double  standard  between  the  43  States 
in  which  all  CD(^s  would  be  Statewide, 
by  virtue  of  the  fact  that  there  is  only 
one  district  office  in  each  of  those 
States,  and  tht!  remaining  seven  States 
with  multiple  districts,  which  would 
require  additional  monitoring  by  SBA. 
An  even  smaller  geographic  area  of 
operations  standard  would  require  an 
even  greater  expenditure  of  SBAs 
resources  to  oversee  and  administer.  For 
these  reasons,  the  final  rule  publishes 
the  area  of  operations  definition  in 
§  120.802  as  proposed. 

The  definition  of  "Local  Economic 
Area"  also  is  revised  slightly  to  make  it 
consistent  with  the  revised,  statewide 
"Area  of  Operations"  definition.  SBA 
received  several  comments  that 


suggested  confusion  on  the  part  of  the 
commenters  in  interpreting  what  was 
being  changed  in  the  definition.  SBA 
had  proposed  changes  only  to  the  first 
sentence  of  the  definition  .Specifu:ally. 
SB.-\  liid  not  propose  to  delete  the 
reference  to  a  "metropolitan  statistical 
area'"  as  an  example  of  a  loc:al  economic 
area  and.  therefore,  that  reference  will 
( ontinue  to  be  part  of  the  regulation. 

SB,\  ret  ei\e(l  several  comments  that 
suggested  that  SBA  did  not  adequately 
address  whether  the  revised  definition 
of  area  of  uper.itions  would  mean  that 
local  economii  area.s  .id|acent  to  a  CDCs 
State  of  incorporation  would  be 
included  in  a  CDCi's  minimum  area  of 
operatiiins.  ,SB.^  did  not  propose  a 
r  hange  to  the  com  ejit  of  a  local 
economic  area,  and  the  proposed  rule 
expresslv  states  that  a  CDC  must  apply 
to  SB,-\  to  expand  its  area  fif  operations 
into  a  local  economu  area  (see 
*i  120.835).  Some  (  omments  were  in 
favor  of  revising  the  definition  of  local 
economii  area  or  area  ot  operati(jns  in 
wavs  that  vvnuld  remove  or  create 
(exceptions  to  the  requirement  that  a 
CD('  applv  to  SBA  to  serve  a  local 
economic  area:  one  commtrnt  proposed 
that  a  ('DCs  miniiiuim  area  of 
operatiims  include  all  local  economic 
areas  adjacent  to  a  CDCs  state  of 
incorporation   SB.A  did  not  propose  to 
change  the  definition  of  local  economic 
aiea  in  thus  way  and  considers  to  be 
bevond  the  scope  of  this  ruhemaking  the 
requirement  that  a  (;D(!  apply  to  SBA  to 
(  ovt!r  such  areas 

The  definition  for  "Associate 
Development  Company"  is  deleted.  This 
change  is  discussed  in  the  analysis  of 
revisions  for  t?  120.850.  SBA  received 
several  comments  in  support  of  the 
proposed  change. 

Other  regulations  in  Subpart  H  of  part 
120  use  the  terms  "Designated 
.\ttoriiev."    Lead  SBA  Office  "  and 
"Priority  CDC."  For  clarification.  SBA  is 
adding  definititins  for  those  terms. 
Comments  received  supported  these 
additional  definitions.  SBA  did  not 
receive  any  comments  objecting  to  these 
new  definitions. 

In  ^  120.810.  application  for 
certification  as  a  CDC.  SBA  is  changing 
the  policies  governing  new  CDC 
applic:ations  to  reflect  the  change  in  the 
definition  of?  CDCs  ""Area  of 
Operations"  to  a  minimum  of  statewide. 
Additionallv,  it  deletes  the  current 
restrictions  that  permit  existing  CDCs  to 
exclude  geographic  areas  from  being 
considered  for  a  new  CD(].  SBA  is 
permitting  tht?  marketplace  to  determine 
the  optimum  number  of  CDCs  that  may 
be  supported.  In  this  section  and  in 
several  others  (for  example,  §  120.812(d) 
and  4)  120.837),  SBA  proposed  to  add 


the  phrase  "The  procedures  of 
§<i  120.855  through  120.857  do  not 
apply"  to  the  specific  action  described 
in  the  proposed  regulation  section. 
Several  commenters  expressed 
confusion  as  to  whether  SBA  was 
proposing  to  change  existing  rights  or 
add  new  rights  to  reconsideration  or 
appeal  from  the  SBA  action  addressed 
in  that  regulation,  Several  commenters 
also  requested  that  SBA  expand  these 
sections  further  to  specifically  provide 
CDCs  a  right  of  administrative  appeal  to 
SBA's  Office  of  Hearings  and  Appeals 
(OH A),  under  part  134  of  SBA's 
regulations,  for  each  such  action, 

Bv  adding  this  phrase  to  this  section 
and  others,  SBA  did  not  intend  and  did 
not  propose  to  add  anv  new 
administrative  appeal  rights  to  these 
sections.  On  the  contrary.  SBA  was 
attempting  to  clarif\"  that  the  expanded 
SBA  enforcement  and  CDC 
administrative  appeal  rights  proposed  in 
§§  120.855  through  120.857  for  actions 
described  in  §  120.854  specifically 
would  not  apply  to  the  sections  in 
which  the  phrase  would  appear. 
Because  this  appears  to  have  caused 
confusion  rather  than  provide 
clarification.  SBA's  final  rule  deletes  the 
phrase  beginning  with  "The  procedures 
of§«j  120.855  through  120.857*    *    *" 
wherever  it  appeared  in  the  proposed 
rule.  This  results  in  the  preservation  of 
the  procedures  that  currently  exist 
under  SBA  regulations  in  subpart  H  of 
this  part  and  in  §§  134.102(d)  and  (f)  of 
this  chapter,  namely  that  only  in  cases 
in  which  a  right  of  administrative 
appeal  to  OHA  is  specifically  set  forth 
by  regulation  does  such  a  right  exist.  As 
discussed  below  regarding  §  120.856, 
SBA  has  added  §  1 20.856(f)  clarifv'ing 
that  the  procedures  in  *?  120.856  only 
applv  to  actions  taken  bv  SBA  pursuant 
to  §120.855. 

Also.  SBA  is  adding  a  clarification 
that  an  applicant  CDC  must  demonstrate 
financial  capability  to  meet  the  upfront 
costs  of  the  program  until  the  CDCs 
operations  meet  the  breakeven  point. 
This  is  to  ensure  that  the  CDC  will  be 
staffed  sufficiently  to  meet  the 
requirements  of  marketing,  processing, 
closing,  and  servicing  504  loans.  The 
added  requirement  that  an  applicant 
must  demonstrate  financial  capability  to 
meet  the  upfront  costs  of  the  504 
Program  until  the  CDCs  operations 
meet  the  breakeven  point  should  assist 
in  attracting  only  those  applicants 
committed  to  devoting  adequate 
resources  (refer  to  §  120.802  discussion 
on  the  comments  regarding  changes  to 
CDC  area  of  operations).  Several 
commenters  objected  to  the  proposed 
rule  on  the  basis  that  the  current 
"adequately  served"  concept  applicable 
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to  new  applicants,  which  limits  the 
geographic  areas  that  are  available  for 
new  CDCs,  assists  in  minimizing  the 
number  of  processing  and  closing 
problems  from  inexperienced  CDCs. 
SBA  considered  these  concerns  but 
continues  to  believe  that  the 
marketplace  should  determine  the 
maximum  number  of  CDCs  that  may  be 
supported  by  504  loan  activity  within  a 
State. 

SBA  received  several  comments  about 
the  proposed  deletion  of  the 
requirement  in  §  120.811  for  public 
notice  as  well  as  direct  notice  to  existing 
CDCs  for  new  CDC  applications  (as  well 
as  in  §  120.836  for  CDC  expansion 
requests).  Several  commenters  were 
concerned  that  the  deletion  of  the 
requirement  for  notice  to  the  public  and 
to  existing  CDCs  would  not  give  existing 
CDCs  with  knowledge  of  the  community 
an  opportunity  to  express  their  opinion 
about  a  new  CDC  application  request  or 
a  CDC  expansion  request.  SBA 
considered  this  concern  but  decided  not 
to  modify  the  proposed  rule. 

In  SBA's  experience,  most  of  the 
comments  received  in  response  to  such 
notice  to  CDCs  and  the  public  have  been 
h-om  existing  CDCs  concerned  about 
"ruinous  competition"  that  woiild  result 
from  CDC  expansion;  SBA  has  received 
very  few  comments  concerning  new 
CDC  applications  that  have  resulted  in 
information  that  SBA  had  not  already 
discovered  in  its  own  review  process. 
With  the  new  emphasis  on  competition 
in  the  504  Program  as  a  result  of  this 
final  rule,  the  issue  of  competition 
resulting  from  a  CDC's  expansion  will 
no  longer  be  relevant  to  SBA's  decision. 

With  regard  to  decisions  on  new  CDC 
applications,  SBA  has  an  established, 
effective  process  for  screening  and 
conducting  appropriate  due  diligence 
and  character  determinations  on  the 
officers,  directors,  and  key  staff  of  an 
applicant  for  certification  as  a  CDC. 
SBA's  current  process  addresses  all 
comments  SBA  may  receive  concerning 
such  applicant  or  any  individual 
associated  with  the  applicant. 
Eliminating  the  public  notice 
requirement  will  not  change  that 
process  or  eliminate  SBA's 
consideration  of  any  comments  it  may 
receive.  In  addition,  all  new  CDCs  are 
subject  to  a  two  year  probationary 
period  (pursuant  to  §  120.812).  during 
which  time  significant,  adverse 
character  or  other  issues  relating  to  the 
new  CDC  may  come  to  light  (through 
comments  by  members  of  the  public  or 
otherwise). 

Finally,  SBA  believes  that  elimination 
of  the  notice  requirement  will 
streamline  the  application  process  for 
both  new  CDCs  and  for  CDC  expansions 


and  decrease  the  cost  and  time 
necessary  for  a  CDC  to  pursue  either 
type  of  application.  For  all  of  these 
reasons,  the  final  rule  deletes  §  120.811. 

Section  120.812,  probationary  period 
for  newly  certified  CDCs,  is  revised  to 
clarify  how  SBA  will  process  a  CDC's 
petition  for  permanent  CDC  status,  and 
that  the  probationary  period  commences 
on  the  date  of  certification.  Also  SBA  is 
deleting  all  references  to  ADCs  in 
connection  with  the  elimination  of  the 
ADC  program  (see  discussion  under 
§  120.850).  In  this  final  rule,  SBA  also 
eliminates  the  last  sentence  in  this 
regulation  that  the  procediu-es  in 
§§  120.855  through  120.857  do  not 
apply,  for  the  same  reasons  discussed 
above  for  §120.810. 

In  §  120.820,  CDC  non-profit  status, 
SBA  describes  what  the  Agency  means 
by  the  term  "good  standing."  While  this 
is  a  term  that  has  been  used  over  the 
years  in  administering  the  504  Program, 
SBA  has  not  fully  defined  it  previously. 
Several  comments  expressed  concern 
about  SBA's  ability  to  analyze  a  CDC's 
compliance  with  laws,  including 
taxation  requirements.  The  comments 
seem  to  suggest  that  SBA  should  not 
have  the  right  to  consider  a  CDC's 
compliance  with  other  laws  that  govern 
the  CDC  when  considering  whether  the 
CDC  is  in  good  standing.  SBA  disagrees 
and  continues  to  believe  that  a  CDC's 
compliance  with  all  laws  governing  a 
CDC  should  be  a  part  of  SBA's  analysis, 
as  the  regulator  overseeing  CDCs,  of 
whether  a  CDC  is  in  good  standing.  SBA 
has  no  intention  of  ensuring  that  CDCs 
comply  with  all  laws,  but  it  has  the 
means  (through  publicly  available 
information,  for  example)  to  ascertain 
when  a  CDC  is  not  in  compliance  with 
tax  and  other  legal  requirements. 
Therefore,  SBA  adopts  §  120.820  as  it 
was  published  in  the  proposed  rule. 

Section  120.821,  CDC  Area  of 
Operations,  is  revised  to  delete  the 
limitation  of  one  statewide  CDC  since 
all  CDCs'  areas  of  operations  will  be  at 
least  statewide  (see  discussion  of 
definition  of  the  "Area  of  Operations" 
under  §120.802). 

Section  120.822,  CDC  membership,  is 
revised  to  streamline  CDC  membership 
qualifications  by  deleting  the 
requirement  that  a  CDC's  membership 
must  be  representative  of  its  entire  area 
of  operations.  Currently,  a  CDC  must 
have  representation  from  each  of  the 
fom-  groups  (i.e.,  government 
organizations,  financial  institutions, 
conununity  organizations,  and 
businesses)  for  its  entire  area  of 
operations.  With  this  change,  SBA  will 
still  require  that  each  of  the  four  groups 
be  represented  in  the  membership,  but 
will  no  longer  require  that  such 


members  represent  the  entire  area  of 
operations.  SBA  also  is  eliminating  the 
requirement  that  SBA  pre-approve  the 
CE)C's  members  representing 
government  organizations,  and  is  adding 
small  business  development  companies 
("SBDCs")  and  other  types  of 
community'  organizations  that  may  be  a 
soiure  of  members  for  a  CDC.  It  will  be 
up  to  the  CDC's  board  to  determine  how 
broadly-based  geographically  the 
membership  needs  to  be  to  meet  the 
CDC's  economic  development 
objectives.  The  CDC's  board  may  choose 
to  have  a  membership  that  represents 
only  a  county,  or  some  counties,  while 
another  CDC's  board  may  choose  to 
have  a  membership  that  represents  the 
entire  State. 

Several  comments  suggested  that  the 
regulation  may  need  some  clarifying 
language  by  stating  specifically  that  the 
membership  groups  need  not  have 
members  that  do  not  represent  the  entire 
area  of  operations.  SBA  considered 
these  comments  but  disagrees  that 
further  clarification  is  required.  Section 
120.822(b)  as  proposed  specifically 
states  that  "Members  must  be 
responsible  for  actively  supporting 
economic  development  in  the  Area  of 
Operations,"  and  the  preamble  to  the 
proposed  rule  SBA  clarified  that  "With 
this  change,  SBA  still  would  require 
that  each  of  the  four  groups  be 
represented  in  the  membership,  but 
would  no  longer  require  that  such 
members  represent  the  entire  area  of 
operations."  SBA  is  publishing 
§  120.822  as  proposed. 

Other  comments  suggested  that  a  CDC 
should  be  able  to  use  CDC  employees  in 
meeting  the  membership  requirements. 
SBA  considered  these  comments  but 
disagrees.  The  membership  requirement 
is  designed  to  be  filled  by  local 
community  leaders  volunteering  to 
assist  in  providing  economic 
development  in  their  communities 
tlu-ough  the  formation  of  a  CDC.  The 
membership  elects  the  CDC's  board 
ft-om  among  its  members.  The  board,  in 
turn,  hires  paid  professional  staff  to 
operate  the  CDC  on  a  daily  basis.  SBA 
believes  that  this  will  preserve 
objectivity  between  the  CDC's 
membership,  its  board,  and  its  staff. 
Therefore,  SBA  is  publishing  in  the  final 
rule  §  120.822  as  it  was  published  in  the 
proposed  rule. 

Section  120.823,  CDC  board  of 
directors,  is  revised  to  delete  the 
requirement  that  a  CDC  that  is  approved 
as  a  multi-state  CDC  meet  the  CDC 
board  requirements  for  each  State.  SBA 
did  not  propose  this  specific  change  to 
§  120.823(b)  in  the  proposed  rule. 
However,  SBA  did  discuss  in  the 
preamble  to  the  proposed  rule  SBA's 
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intent  to  change  the  requirement 
currently  in  *^  120.82.Mbl  that  a  multi- 
state  CDC  must  meet  the  hoard 
requirements  set  forth  in  ^  120.823  for 
each  State  in  which  it  is  authorized  to 
operate  (see  preamble  discussion. 
"Overview  of  Proposed  Changes  in  the 
504  Regulations."  last  full  paragraph. 
column  one.  68  FR  40556)   In  addition, 
this  change  is  consistent  with  the 
changes  SBA  did  specifically  propose  to 
§  120.835(c)  concerning  a  CDC 
requesting  a  multi-state  expansion.  SBA 
also  received  several  comments  in 
support  of  this  change   Because  this 
change  is  consistent  with  SBA  s  intent 
as  expressed  in  the  proposed  rule  and 
with  other  changes  specifically 
proposed  and  is  supported  h\  the 
public.  SBA  revises  «» 120.82.Mb)  in  this 
final  rule.  With  this  change  and  the 
change  to  §  120.835.  a  multi-state  CDC 
will  be  requiri'd  to  meet  the  loan 
committee  (4?  120.823(b))  and 
membership  (§  120.8221b))  requirements 
for  each  State  in  which  it  operates  as  a 
CDC.  and  the  CDC's  board  would  need 
to  establish  a  loan  committee  in  each 
such  State,  but  would  not  need  to  meet 
the  other  hoard  requirements  (§  120.823) 
for  each  such  State. 

Section  120.824.  professional 
management  and  staff,  is  revised  to 
modif\'  the  requirements  for  when  and 
under  what  circumstances  a  CDC  can 
contract  for  management  services.  The 
change  clarifies  the  requirements 
regarding  CDC  staff  provided  under 
contract  including  deleting  the 
requirement  that  a  contractor  must  live 
or  dt)  business  in  the  CDCs  area  of 
operations.  SBA  believes  that  a  (]DC 
may  wish  to  contract  for  certain 
services,  such  as    back  office"  staff 
support,  with  individuals  or 
organizations  that  are  outside  of  the 
CDC's  area  of  operations. 

The  comments  were  generally 
supportive  of  this  change  but  several 
expressed  concerns  regarding  SBA's 
current  requirement  that  a  CDC's 
manager  must  be  employed  directly 
unless  contributed  by  a  non-profit 
affiliate  of  that  CDC  that  has  the 
economic  development  of  the  CDC's 
area  of  operations  as  one  of  its  principal 
activities.  This  is  a  requirement 
currently  in  §  120.824(a)(2;  and  SBA  did 
not  propose  to  change  this  requirement; 
therefore,  these  comments  are  beyond 
the  scope  of  this  rulemaking. 

Several  commenters  also  objected  to 
SBA's  proposed  deletion  of  the 
exception  in  the  current  §  120.824(a)(1) 
concerning  the  circumstances  under 
which  a  rural  CDC  may  contract  with 
another  CDC  for  management  services, 
on  the  basis  that  the  exception  for  small 
niial  CDCs  is  specified  by  the  Act.  SBA 


recognizes  that  section  503(e)(2)  of  the 
Act  allows  a  rural  (^DC  a  waiver  if  it 
contracts  with  another  CDC  covering  the 
same  area.  In  SBA's  experience  this 
waiver  provision  has  never  been  used. 
However,  SBA  will  process  all  rural 
CDC'  waivers  in  accordance  with  the 
.•\ct.  Therefore,  SBA  added  back  to 
t}  120.824  as  propo.sed,  a  paragraph 
(a)(2)  specifically  addressing  rural 
CDCs,  to  clarify  that  there  is  no  change 
to  the  status  quo  regarding  such  waivers 
for  rural  CDCs. 

SBA  also  received  some  comments  on 
the  changes  to  the  proposed  clarified 
options  of  the  ("D(;  boards  role  in  hiring 
and  terminating  the  CDC's  manager, 
either  as  a  direct  employee  or  through 
a  contract  when  proxidtnl  bv  a  non- 
profit affiliate.  The  comments  suggested 
that  there  may  be  other  ways  that  a 
CDC's  manager  may  be  hired  or 
terminated.  However,  the  board  of  a 
CDC  bears  the  ultimate  responsibility 
for  the  CDC  and  its  management  and 
SBA  believes  it  is  appropriate  to  expect 
the  CDC's  board  to  control  these 
decisions  Kxcept  for  the  change 
discussed.  SBA  is  publishing  in  the 
final  rule  ^  120.824  as  propo.sed. 

As  set  forth  in  the  propo.sed  rule, 
4?  120.826,  basic  requirements  for 
operating  a  CDC;,  is  slightly  reworded 
for  claritv.  As  also  proposed,  the 
responsibilities  currently  described  in 
§  120.827(a)  are  moved  to  this  section 
because  SBA  considers  them  to  be  basic 
requirements  for  operating  a  CDC.  In 
addition,  SBA  is  clarif\'ing  that  all  CDCs 
must  c;omplv  with  all  oi  the  504 
Program  requirements  imposfnl  by 
statute,  regulation,  SOP,  policy  and 
procedural  notice,  loan  ■authorization, 
debenture,  or  anv  agreement  between 
SBA  and  the  ("D(^.  (jimments  generally 
were  supportive  of  the  changes. 
Therefore.  SBA  is  adopting  §  120.826, 
basic  requirements  for  operating  a  CDC, 
as  it  was  proposed. 

Section  120.827,  other  services  a  CDC 
mav  provide  to  small  businesses,  is 
revised  to  focus  this  section  only  on, 
and  clarify  what  is  meant  by.  "other 
services"  that  a  CDC]  may  provide  to  a 
small  business,  as  well  as  describe  the 
regulations  to  which  the  CDC  will  be 
subject  if  it  does  provide  such  other 
services.  Comments  generally  were 
supportive  of  the  changes  although  a 
few  expressed  concern  regarding  the 
deletion  of  the  current  regulation 
§  120.827(c)  which  provides  tlTat  a  CDC 
may  lend  to  a  borrovver  the  amount  of 
the  required  borrower  contribution.  SBA 
had  proposed  to  delete  §  120.827(c) 
because  that  provision  is  already 
included  in  §  120.912,  which  is  not 
being  amended  in  this  nile  and, 
therefore,  is  redundant  in  this  section. 


Therefore,  SBA  is  adopting  the  final  rule 
§  120.827  as  proposed. 

Section  120.828,  minimum  level  of 
504  loan  activity  and  restrictions  on 
portfolio  concentrations,  is  reworded  to 
clarify  the  minimum  level  of  504  loan 
activity  a  CDC  must  maintain.  In 
addition,  this  section  covers  the 
requirement  concerning  portfolio 
concentrations  currently  contained  in 
4)  120.827(a)  and  the  heading  to  the 
section  is  revised  accordingly. 
Comments  were  generally  supportive  of 
the  proposed  changes,  although  some 
expressed  concern  that  CDCs  with  small 
portfolios  mav  not  be  able  to  meet  the 
portfolio  concentration  requirements. 
,SBA  considered  this  concern  but  was 
not  persuaded  since  this  requirement 
already  exists  in  §  120.827(a)  and  SBA 
knows  of  no  CDC  that  has  not  met  this 
requirement.  Therefore,  SBA  is  adopting 
the  final  rule  §  120.828  as  proposed. 

Section  120.829,  job  opportunity 
average  a  CDC  must  maintain,  modifies 
the  job  opportunity  average  a  CDC  must 
currently  maintain  by  changing  it  to  an 
amount  specified  by  SBA  by  means  of 
a  notice  published  in  the  Federal 
Register.  Currently,  the  average  stated  in 
i^  120.829(a)  is  preventing  many  CDCs 
from  accepting  504  loan  applications 
from  small  businesses  for  loans  that 
would  not  create  jobs  but  would  meet 
other  statutory  504  Program  objectives, 
such  as  loans  to  increase  business 
efficiency  through  technology.  In 
addition,  the  present  ratio  has  been  in 
effect  since  1990  and  does  not  take  into 
account  the  inflationary  factors  in  the 
cost  of  land,  real  estate  acquisition, 
construction,  and  machinery  and 
equipment  since  that  time.  Finally,  SBA 
is  clarifying  that  a  new  CDC  is  permitted 
two  years  from  the  date  it  is  certified  to 
meet  the  job  portfolio  requirement. 
Several  commenters  were  concerned 
that  the  change  would  not  give  SBA 
enough  flexibility  and  would  eliminate 
the  special  circumstances  under  which 
a  CDCs  portfolio  could  average  a  higher 
job  per  dollar  ratio.  SBA  considered 
these  comments  but  believes  that  the 
rule  as  proposed  does  permit  flexibility. 
In  addition,  the  rule  has  not  eliminated 
the  special  exceptions.  The  only  thing 
that  will  change  is  the  means  by  which 
SBA  changes  the  job  opportunity 
average.  SBA  will  revise  the  average 
periodically,  based  on  appropriate 
economic  factors,  and  will  publish  the 
revised  average  in  the  Federal  Register 
as  a  notice,  rather  than  as  a  regulatory 
change.  Therefore,  SBA  has  adopted 
§  120.829  in  the  final  rule  as  proposed. 

Section  120.830,  reports  a  CDC  must 
submit,  is  revised  to  change  the 
submission  requirement  for  CDC  annual 
reports  to  180  days  after  the  end  of  the 
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CDC's  fiscal  year  to  permit  CDCs  more 
time  to  provide  financial  statements 
with  the  required  level  of  review.  The 
final  rule  also  clarifies  the  requirement 
by  adding  that  the  annual  report  must 
include  financial  statements  of  any 
affiliate  or  subsidiary  of  the  CDC.  In 
addition,  it  adds  some  clarifying 
language  regarding  the  submission 
requirements  for  changes  to  directors  or 
staff.  Several  comments  requested  that 
the  submission  requirement  be 
increased  further  than  the  120  days  SBA 
had  proposed,  to  180  days,  due  to  the 
complicated  nature  of  some  audits.  SBA 
considered  these  concerns  and  agrees 
that  a  longer  timeframe  may  be 
necessary.  Part  of  the  reason  to  increase 
the  timeframe  is  that  SBA  is  requiring 
the  financial  statements  of  any  affiliates 
of  the  CDC.  Therefore,  to  acconunodate 
tbe  more  complicated  audits,  the  final 
rule  provides  for  180  days. 

Several  commenters  also  expressed 
concern  about  SBA's  proposed  change 
that  the  financial  statement  submission 
includes  any  affiliates  of  the  CDC.  The 
current  regulations  define  concerns  as 
affiliates  of  each  other  when  one 
concern  controls  or  has  the  power  to 
control  the  other,  or  a  third  party  or 
parties  controls  or  has  the  power  to 
control  both  (see  §  121.103(a)  of  this 
chapter).  SBA  is  the  agency  that  certifies 
CDCs  and  is  their  sole  regulatory 
oversight  agency.  As  part  of  its  oversight 
responsibilities,  SBA  believes  that  it 
should  review  the  financial  statements 
of  those  affiliates  that  the  CDC  controls 
or  that  may  control  the  CDC,  because 
such  affiliates  may  have  some  control 
over  the  CDC's  504  Program  activities 
even  though  they  may  not  be  involved 
directly  in  conducting  those  activities, 
or  because  such  affiliates  may  present 
issues  of  potential  conflicts  of  interest 
with  or  financial  harm  to  the  CDC. 
Therefore,  the  final  rule  concerning 
financial  statement  submission 
requirements  adopts  the  rule  as 
proposed. 

Several  commenters  also  expressed 
concern  about  SBA's  proposed 
requirements  for  a  statement  of  personal 
history  and  other  information  to  be 
submitted  for  new  associates.  The 
commenters  appeared  to  suggest — 
incorrectly — that  this  is  a  new 
requirement.  Section  120.830  currently 
requires  CDCs  to  submit  to  SBA  for 
review  and  approval  the  "resumes  for 
all  new  Associates  and  staff."  SBA's 
longstanding  procedure  has  been  to 
require  statements  of  personal  history, 
fingerprint  cards,  and  resumes  for  all 
such  individuals,  just  as  SBA  requires 
for  all  individuals  identified  in  the 
CDC's  initial  application  for 
certification.  (See  SBA  standard 


operating  procedures  50-10(4),  subpart 
H,  chapter  4,  paragraph  5(d)(1).)  As  the 
sole  regulatory  oversight  agency  for 
CDCs,  SBA  is  responsible  for  performing 
the  necessary  due  diligence  to  assure 
that  new  associates  and  staff  meet 
certain  ethical  and  experience 
standards.  Therefore,  in  order  to  make 
the  rule  reflective  of  SBA's  longstanding 
practice,  SBA  is  publishing  in  the  final 
rule  §  120.830  as  proposed. 

Section  120.835,  application  to 
expand  an  area  of  operations,  is  revised. 
Currently,  most  of  the  applications  SBA 
receives  are  for  expansions  of  a  CDC's 
area  of  operations  within  its  State  of 
incorporation.  The  expansion  request 
usually  is  for  several  coimties  in  which 
there  currently  are  one  or  more  CDCs 
that  include  those  counties  in  their 
areas  of  operations.  Because  the  final 
rule  establishes  the  State  of 
incorporation  as  the  minimiun  area  of 
operations  for  all  CDCs  and  because 
SBA  is  allowing  the  marketplace  to 
determine  the  optimum  nimiber  of 
CDCs,  these  types  of  expansion  requests 
no  longer  will  be  necessary  and  much 
of  the  current  regulatory  language  is  no 
longer  required  (refer  to  discussion  of 
changes  to  §  120.802  and  §  120.810). 
Therefore,  SBA  has  modified  the 
regulation  to  limit  SBA's  consideration 
of  applications  for  expansion  to  only 
those  requests  by  a  CDC  to  expand 
beyond  the  CDC's  State  of  incorporation 
either  to  a  local  economic  area 
contiguous  to  the  State  in  which  the 
CDC  is  incorporated,  or  to  an  entire 
State  contiguous  to  such  State. 

SBA  also  has  added  the  requirement 
that  CDCs  must  be  ALP -qualified  before 
they  can  request  either  type  of 
expansion.  Several  commenters 
expressed  concern  that  this  new 
requirement  will  make  it  more  difficult 
for  a  CDC  to  expand  beyond  its  area  of 
operations.  SBA  reiterates  that  with  the 
minimum  area  of  operations  being 
Statewide,  there  will  be  far  less  need  for 
CDCs  to  request  the  right  to  expand 
because  SBA  believes  that  the  majority 
of  CDCs  will  not  wish  to  expand  beyond 
their  own  State.  For  a  CDC  that  wishes 
to  expand  into  local  economic  areas  or 
entire  States  outside  its  State  of 
incorporation,  however,  it  is  important 
that  such  CDC  be  of  a  sufficient  size  and 
at  a  sufficient  level  of  proficiency  in  the 
504  Program  to  be  able  to  adequately 
cover  territory  beyond  its  State.  SBA  is 
concerned  about,  among  other  things, 
the  CDC's  portfolio  size  and  currency, 
performance  as  a  CDC,  and  whether  the 
CDC  has  sufficient  proficiency  with  loan 
closing  (y.e.,  has  a  designated  attorney 
and  the  necessary  insurance  coverage  to 
be  able  to  participate  in  SBA's 
expedited  loan  closing  process)  and  that 


the  CDC  is  knowledgeable  of  applicable 
law  in  other  States,  to  be  able  to  handle 
the  additional  territory  without 
presenting  an  undue  risk  to  SBA's 
overall  504  loan  portfolio.  For  these 
reasons,  the  final  rule  requires  a  CDC 
requesting  expansion  of  its  territory 
beyond  its  State  of  incorporation  to  be 
AILp -qualified,  as  projiosed. 

To  further  streamline  the  application 
process  for  multi-state  expansion.  SBA 
is  deleting  the  requirement  that  a  multi- 
state  CDC  have  at  least  three  members 
from  each  State  on  its  board.  SBA 
believes  that  the  general  membership 
requirements  (see  §  120.822)  and  loan 
committee  requirements  (see  §  120.823) 
for  the  State  into  which  it  is  expanding 
are  sufficient  to  demonstrate  the  CDC's 
commitment  to  local  economic 
development  in  that  State.  (To  be 
consistent  with  this  deletion  in 
§  120.835  regaiding  the  board 
requirements,  SBA  also  is  modifying 
§  120.823(b).)  A  discussion  of  the 
comments  received  regarding  the 
minimum  area  of  operations  and  local 
economic  areas  may  be  found  under 
§  120.802.  SBA  also  received  comments 
regarding  multi-state  CDC  requirements 
that  were  not  proposed  for  change, 
including  membership  and  loan 
conunittee  requirements,  and  were, 
therefore,  beyond  the  scope  of  this 
rulemaking.  They  may  be  considered  as 
part  of  a  proposed  rule  at  some  futxu« 
date.  Therefore,  SBA  is  publishing  in 
the  final  rule  §  120.835  as  proposed. 

Section  120.836,  public  notice,  and 
opportunity  for  response,  is  deleted. 
SBA  believes  that  the  requirement  is  no 
longer  needed  for  the  same  reasons 
discussed  regarding  §  120.811.  The  final 
rule  deletes  §  120.836  as  proposed. 

Section  120.837,  SBA  decision  on 
application  for  a  new  CDC  or  for  an 
existing  CDC  to  expand  an  area  of 
operations,  streamlines  the  process  by 
changing  the  paragraph  on  a  multi-state 
CDC  to  permit  any  unilateral  authority 
that  a  CDC  has  in  its  State  of 
incorporation  to  be  carried  over  into  the 
additional  State  in  which  it  is  approved 
to  operate  as  a  multi-state  CDC  and 
clarifying  SBA's  decision  process. 
Comments  received  generally  were  in 
support  of  the  proposed  changes. 
However,  several  commenters  suggested 
that  the  proposed  changes  seemed  to 
have  deleted  the  decision  process  for 
new  CDCs  and  CDCs  expanding  into 
local  economic  areas.  After  reviewing 
the  proposed  rule,  including  the 
summary'  which  stated  that  the 
regulation  was  to  continue  to  cover  both 
new  CDCs  and  expanding  CDCs,  SBA 
agreed  with  the  commenters  and  has 
modified  the  rule.  SBA  reviewed  the 
proposed  rule  and  determined  that 
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while  SBA  had  stated  in  the  preamble 
that  the  regulation  was  to  continue  to 
cover  SBAs  decision  with  respect  to 
new  CDCs,  CDCs  expanding  into  local 
economic  areas,  and  CDCs  becoming 
multi-state  CDCs.  the  proposed  revision 
to  the  heading  of  the  section  was 
misleading.  SBA  therefore  makes 
clarif\'ing  changes  to  both  the  heading 
and  to  §  120.837(b).  Also  the 
commenters  found  the  reference  to  the 
enforcement  regulations  not  applying  in 
these  cases  to  be  confusing.  SBA  has 
deleted  the  reference  to  the  enforcement 
regulations.  ^^  120.855  through  120.857. 
for  the  same  reasons  discussed 
regarding  §120.810. 

Section  120.838.  expiration  of 
existing,  temporary  expansions,  was  a 
short-term  regulation  to  manage  the 
conversion  of  existing  temporary 
expansions  into  permanent  expansions 
bv  March  1,  1996.  and  is  no  longer 
required.  Comments  received  generally 
supported  the  proposed  deletion  of  this 
regulation.  Therefore,  the  final  rule 
adopts  the  deletion  of  the  regulation  as 
was  proposed 

Section  120.839,  case-by-case 
extensions,  gives  a  district  office  the 
authority  to  make  all  decisions 
concernuig  whether  SBA  will  allow  a 
CDC  to  make  a  504  Loan  outside  of  its 
area  of  operations  (other  than  multi- 
state  or  local  ec;onomic  area 
expansions),  and  adds,  as  a  new  basis 
for  such  de<  ision.  the  situation  in  which 
a  State  may  not  have  a  CDC.  (For 
example,  currently  Alaska  has  no  CDC.) 
In  addition.  SBA  is  deleting  as  a  basis 
for  such  decisiim.  the  situation  in  which 
specific  circumstances  exist  that  prevent 
an  existing  CDC  ser\'ing  that  area  from 
adequately  assisting  the  business  (see 
§  120.839(a)(2)).  because  the  exception 
has  never  been  used  and  SBA"s 
experience  indicates  that  it  is 
unnecessary.  Comments  received  by 
SBA  generally  supported  the  proposed 
changes.  Some  commenters  wanted  the 
regulation  to  emphasize  that  the 
applicant  CDC  must  demonstrate  that  it 
can  properlv  service  the  504  loan  'A 
wishes  to  make  outside  its  area  of 
operations,  in  addition  to  fulfilling  its 
other  504  Program  responsibilities  for 
the  504  loan.  Section  120.839(b) 
currently  has  this  specific  rcjquirement. 
although  SBA  had  proposed  to  expand 
this  bevond  just  servicing.  SBA  agrees 
with  this  concern  and  is  adding 
language  back  to  the  final  rule  that 
emphasizes  a  CDCs  servicing 
responsibilities  regarding  the  loan. 
Other  commenters  expressed  concern 
that  a  small  business  may  be  prevented 
from  receiving  a  504  loan  if  CDCs 
covering  the  area  are  not  willing  to 
consider  an  application  from  such  a 


business  and.  therefore,  urged  SBA  to 
preserve  existing  §  120.839(a)(2). 
However,  as  SBA  explained  in  the 
proposed  rule.  SBA's  experience 
indicates  that  this  provision  is 
unnecessary  since  it  has  never  been 
used.  In  addition,  the  change  in  the 
minimum  area  of  operations  will  vastly 
increase  many  CDCs  area  of  operations, 
resulting  in  less  need  for  case-by-case 
exceptions  in  general  since  small 
businesses  will  have  expanded  access  to 
and  choices  among  CDCs.  Therefore, 
§  120.839  is  adopted  as  proposed  except 
for  thf?  modifications  discussed. 

SBA  substantially  revises  §  120.840, 
accredited  lenders  program  to  describe 
the  ALl'.  the  benefits  a  CDC  will  receive 
through  the  ALP.  how  to  apply  for  the 
ALP.  and  how  SB.A  will  process  the 
application.  Comments  received 
generally  were  supportive  of  the 
proposed  change,  although  several 
expressed  conciern  that  the  section  does 
not  specificallv  state  that  a  CDC  may 
seek  renewal  of  its  ALP  status  ev(;ry  two 
vears.  Even  though  in  SBA's  experience 
CDCs  have  routinely  been  renewed  for 
consecutive  two-vear  periods.  SBA  is 
modifying  the  regulation  to  state 
■periods  "  rather  than  the  singular 
"period".  In  addition.  SBA  has  deleted 
the  reference  to  the  enforcement 
regulations.  «j§  120.855  through  120.857. 
for  the  same  reasons  di.scussed 
regarding  §  120  810.  This  rule  adopts 
§  120.840  as  proposed  except  for  the 
modifications  discussed. 

In  ij  120.841.  SBA  is  establishing  more 
detailed  qualifications  for  the  ALP.  The 
standards  are  consistent  with  section 
507  of  the  Act  md  coordinate  with 
eligibility  requirements  for  CDC 
participation  in  the  PCLP  (see  §  120.845 
discussion  below).  These  changes  will 
make  it  easier  for  SBA  to  provide 
consistent  and  objective  evaluation  of  a 
CDC  application  to  participate  in  the 
ALP 

Several  commenters  asked  for 
additional  clarity  regarding  the 
qualific.ition  requirements  of  the  CDCs 
staff  In  light  of  those  comments.  SBA 
reviewed  the  proposed  rule  and  agreed 
there  should  not  be  two  sections  on  CDC 
staff  qualification  requirements. 
Accordingly.  SBA  has  consolidated  the 
two  paragraphs  regarding  staff 
experience  into  one  paragraph  as  well  as 
added  some  clarifying  language. 

SBA  received  several  comments 
pointing  out  that  the  PCLP  regulations 
permit  some  fiexibility  in  SBA's 
determination  of  whether  a  CDC  is  in 
compliance  with  504  Program 
requirements  by  introducing  the 
concept  of  "substantially."  whereas  the 
ALP  regulations  do  not.  Since  one  of  the 
requirements  to  be  a  PCLP  CDC  is  to 


qualify  as  an  ALP  CDC,  it  would  be 
inconsistent  to  not  permit  the  same 
flexibility  in  the  ALP  regulations.  - 
Therefore,  SBA  has  modified  this 
section  to  apply  the  concept  of 
"substantially"  to  compliance  with  ALP 
requirements  as  well. 

SBA  received  several  comments 
regarding  proposed  §  120.841(d)  which 
indicated  that  a  CDC  must  meet  SBA's 
CDC  portfolio  benchmarks.  The 
comments  raised  concerns  regarding  the 
accuracy  of  the  benchmarks  and  alleged 
that  the  benchmarks  were  not  developed 
through  a  public  comment  process. 
Several  comments  also  stated  that  use  of 
the  benchmarks  would  not  be  fair,  to  the 
extent  that  a  CDCs  default  rate  was 
derived  from  loans  that  are  approved  by 
SBA  or  to  the  extent  that  a  CDCs  loss 
rate  was  derived  from  liquidation  and 
debt-collection  litigation  that  was 
handled  by  SBA  or  the  Department  of 
Justice.  Since  these  actions  were  not 
subject  to  the  control  of  the  CDC.  the 
comments  contended,  it  would  be  unfair 
for  SBA  to  consider  the  CDC  to  be  not 
in  compliance  with  504  Program 
requirements  based  on  the  relevant 
benchmark  score.  These  comments 
recommended  that  SBA  either  delete  or 
modify  the  language  regarding  the 
portfolio  benchmarks  in  §  120.841(d). 
Several  commenters  questioned  SBA's 
authority  to  establish  portfolio 
performance  benchmarks  in  the  first 
instance. 

SBA  strongly  disagrees  with  those 
comments.  SBA  has  responsibility,  as 
100%  guarantor  of  each  debenture 
issued  by  CDCs  and  as  the  sole 
regulatory  oversight  agency  for  CDCs.  to 
protect  the  safety  and  soundness  of  the 
504  Program  CDCs  are  established  by 
SBA.  with  the  responsibility  to  identify 
and  approve  only  those  504  loans  that 
are  eligible,  creditworthy,  sufficiently 
collateralized,  and  have  a  reasonable 
expectation,  based  on  the  CDCs 
thorough  financial  analysis,  of  timely 
repayment.  CDCs  also  are  required  to 
close  504  loans  in  compliance  with 
SBA's  loan  authorization  and  other 
requirements.  CDCs  also  must 
adequately  service  loans.  While  SBA 
may  retain  the  right  to  review  some 
aspects  of  the  CDCs  approval,  closing, 
and  servicing  activities  (depending  on 
the  status  of  the  CDC),  this  review  does 
not  negate  the  CDCs  responsibility  to 
comply  with  504  Program  requirements 
and  act  in  a  prudent,  commercially 
reasonable  manner  with  respect  to  these 
activities.  SBA  may  have  a  greater 
degree  of  control  over  504  loan 
liquidation  activities,  depending  on  the 
status  of  the  CDC.  but  the  amount  of 
loan  recoveries  during  liquidation 
depends  to  a  great  degree  on  the  initial 
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underwriting  and  subsequent  servicing 
decisions  made  by  the  Ci)C. 

In  order  to  more  effectively  fulfill 
SBA's  responsibility  to  monitor  and 
oversee  CDCs'  activities,  several  years 
ago  SBA  established  a  means  of 
collecting  504  loan  performance 
information  for  each  CDC,  in  five  areas: 
Currency,  delinquency,  default, 
liquidation,  and  loss.  SBA  then  used 
this  information  to  determine  the  level 
(benchmark)  of  performance  that  SBA 
considers  to  present  an  acceptable  level 
of  risk  to  SBA's  overall  504  loan 
portfolio  for  each  of  the  five  areas. 
Beginning  in  1999,  SBA  issued  a  series 
of  notices  informing  CDCs  about  this 
CDC  performance  information  system, 
identified  where  the  information 
regarding  each  CDCs  performance  was 
available,  and  advising  CDCs  that  SBA 
would  be  using  the  system  to  evaluate 
each  CDC.  In  addition  to  the  notices, 
SBA  explained  to  the  CDC  commiuiity 
the  system  and  the  sources  of 
information  used  in  the  system,  at 
several  national  conferences  as  well  as 
by  providing  information  on  SBA's 
internet  website.  Thus,  the  proposed 
rule  was  not  the  first  time  CDCs 
received  notice  about  the  benchmarks. 
SBA  believes  that  evaluating  the 
performance  of  each  CDC  is  an  essential 
part  of  SBA's  overall  responsibility  to 
manage  the  504  Program  so  as  to 
minimize  the  financial  risk  to  the 
taxpayers. 

Several  comments  attempted  to  show 
that  the  benchmarks  were  not  acciu-ate, 
relying  on  the  argiunent  that  SBA  has 
altered  its  measiire  of  the  504  Program 
subsidy  rate  over  the  past  decade 
(although  the  comments  did  not  clarify 
how  this  measure  has  any  direct 
application  to  the  benchmark  scores). 
However,  SBA  finds  it  highly  significant 
that  not  one  comment  identified  a 
specific  case  where  the  portfolio 
performance  scores  for  a  particular  CDC 
were  found  to  be  inaccurate.  SBA 
provides  CDCs  with  their  benchmark 
scores  on  a  monthly  basis  (the  scores 
soon  will  be  available  to  CDCs  directly 
through  the  Internet  rather  than  through 
their  district  offices),  and  in  those  few 
cases  where  CDCs  have  brought  to 
SBA's  attention  concerns  about  the 
accuracy  of  a  particular  benchmark 
score  SBA  has  consistently  worked  with 
the  CDC  to  understand  the  basis  for  the 
concern  and  make  any  necessary 
corrections.  Thus,  SBA  believes  the 
benchmarks  overall  are  accurate  and  are 
a  reliable  means  of  measuring  a  CDC's 
performance,  particularly  because  all 
CDCs  are  subject  to  the  same  criteria 
and  because  individual  CDCs  are 
measured  against  other  CDCs  in  their 
tier  with  similar  portfolio  sizes. 


In  the  context  of  a  specific  finding  by 
SBA,  relying  on  a  CDC's  portfolio 
benchmark  score  as  evidence  that  the 
CDC  was  not  in  compliance  with  504 
Program  requirements,  the  CDC,  having 
access  to  its  score  and  having  its  own 
information  about  the  performance  of  its 
loan  portfolio,  would  be  able  to  present 
to  SBA  its  arguments  that  the 
benchmark  score  was  inacciu^te  and 
SBA  would  carefully  consider  those 
comments  before  proceeding  to  take  any 
action  using  the  score  as  evidence  in 
support  of  such  action. 

SBA  has  considered  the  comments 
concerning  the  portfolio  benchmarks  in 
§  120.841(d)  in  the  proposed  rule,  and 
in  the  final  rule  modifies  this  section  so 
it  will  be  consistent  with  §  120.854(d), 
which  addresses  a  CDC's  failure  to  meet 
one  or  more  portfolio  benchmarks  as 
evidence  of  its  failiu-e  to  perform 
underwriting,  closing,  servicing, 
liquidation,  litigation,  or  other  actions 
with  respect  to  504  loans  in  a 
commercially  unreasonable  or 
imprudent  manner.  As  a  result  of  this 
change,  SBA  will  consider  a  CDC's 
performance  on  the  portfolio 
benchmarks  to  be  a  measure,  indicator, 
or  evidence  of  how  the  CDC  is 
complying  with  various  504  Program 
requirements. 

This  final  rule  adopts  §  120.841  as 
proposed  except  as  discussed. 

Section  120.845,  premier  certified 
lenders  program,  is  implemented  as 
proposed  except  for  one  change.  SBA 
added  the  word  "substantially"  to 
§  120.845(c)(1)  for  the  reasons  discussed 
for  §120.841. 

The  PCLP  is  now  a  permanent 
program  piusuant  to  section  508  of  the 
Act.  SBA  is  adding  considerably  more 
detail  to  §  120.845  and  moving  some  of 
its  revised  and  expanded  provisions  to 
new  §§  120.846-120.848.  Since  CDCs 
participating  in  the  PCLP  must  be 
approved  to  participate  under  the  ALP 
or  be  "ALP  qualified,"  SBA  is  adding 
some  of  the  PCLP  requirements  to 
§120.841. 

The  PCLP  is  designed  to  take  — 

advantage  of  the  proven  loan  processing 
and  servicing  skills  of  SBA's  most 
proficient  and  most  active  CDCs.  It  is  a 
relatively  new  program  (started  in  1994 
as  a  pilot  program)  with  a  somewhat 
limited  operating  history.  Because  SBA 
transfers  substantiad  additional 
authority  to  CDCs,  the  PCLP  carries 
potentially  significant  risk  to  SBA  and 
the  504  Program.  Therefore,  SBA 
intends  to  closely  monitor  and  control 
program  implementation  and 
expansion.  With  respect  to  SBA's  prior 
review  of  a  504  Loan  at  the  loan 
approval  stage,  SBA  is  interested  in 
limiting/minimizing  its  involvement  in 


reviewing  504  Loans  made  bv  PCLP 
CDCs.  While,  initially,  SBA  expects  to 
continue  to  review  loan  eligibility  while 
delegating  virtually  all  credit  decisions 
to  PCLP  CDCs,  SBA  will  consider 
expanding  or  reducing  that  authority  as 
warranted  by  the  results  of  the  program. 

Participation  in  the  PCLP,  piusuant  to 
section  508(b)  of  the  Act,  is  limited  to 
those  CDCs  that  are  active  in  the  504 
Program;  are  in  good  standing  with 
SBA;  have  demonstrated  the  ability  to 
properly  analyze,  close  and  service  504 
Loans;  and  have  been  active  as  ALP 
CDCs.  Section  508(b)(2)(A)  of  the  Act 
allows  SBA  to  waive  the  requirement  for 
those  non-ALP  CDCs  that  meet  the  ALP 
participation  criteria.  However,  rather 
than  developing  a  waiver  process,  SBA 
is  incorporating  the  ALP  participation 
criteria  into  the  PCLP  participation 
criteria  (see  §  120.845(c)(1)). 

Based  on  the  guidance  in  the  statute, 
and  following  extensive  discussion  with 
the  CDC  industry,  SBA  developed  more 
specific  factors  to  be  used  in  evaluating 
a  CDC's  level  of  activity;  ability  to 
properly  aneilyze,  close,  service  and 
liquidate  504  Loans;  and  good  standing. 
Each  factor  represents  a  major  and 
essential  CDC  function,  and  each  carries 
significant  risk  to  SBA  and  the  504 
Program.  Because  SBA  delegates 
substantial  authorify  and  autonomy  to 
PCLP  CDCs.  it  considers  each  factor 
important,  and  a  substantive  deficiency 
in  any  one  may  preclude  participation 
in  the  PCLP.  SBA  will  use  information 
from  onsite  compliance  reviews, 
operational  reviews  and  other  program 
management  and  oversight  activities  to 
make  the  determination  regarding 
eligibility  for  PCLP  status. 

Congress,  SBA  and  the  CDC  industry 
recognize  that  the  success  of  the  PCLP 
is  highly  dependent  on  the  extent  to 
which  PCLP  CDCs  are  familiar  with 
SBA's  credit  and  eligibility  standards 
and  its  loan  processing,  closing, 
servicing  and  liquidation  policies  and 
procedures.  These  policies  and 
procedures  are  highly  complex  and 
require  processing  a  substantial  volume 
of  504  Loans  over  an  extended  period  of 
time  to  remain  proficient.  Also,  SBA 
needs  access  to  a  significant  number  of 
a  CDC's  loans  to  evaluate  its 
proficiency.  SBA  notes  that  ALP  its 
participants  must  have  processed  at 
least  twenty  504  Loans  in  the  most 
recent  three  years  (see  §  120.841(b)). 
When  considering  the  minimiun  504 
Loan  volume  requirement  for 
participation  in  the  PCLP,  SBA 
considered  the  concern  of  smaller  and 
rural  CDCs  that  a  high  minimum  504 
Loan  volume  requirement  could  exclude 
them  from  being  a  PCLP  CDC.  SBA 
discussed  those  concerns  with  the  CDC 
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industry  and  concluded  that  proficiency 
in  504  Loan  policies  and  procedures  can 
only  be  developed  and  maintained  from 
regularly  processing  a  significant 
number  of  504  Loans.  In  addition,  one 
of  the  main  purposes  of  the  PCLP  was 
to  improve  the  efficiency  and  e.xpedite 
the  loan  processing  of  higher  volume 
CDCs.  which  were  being 
disproportionately  impacted  by  the 
longer  turn-around  time  in  SBA's 
district  offices.  Also,  for  low  volume 
CDCs.  anv  potential  efficiency  benefits 
from  participating  in  the  PCLP  would 
more  than  likely  be  offset  bv  the  cost 
and  effort  required  to  develop  and 
maintain  the  high  level  of  504  Loan 
proficiency  required  in  a  staff  that  rarely 
processes  an  SBA  504  Loan.  (About  half 
of  all  CDCs  process  less  than  six  504 
Loan  applications  per  year.)  After 
considering  these  issues,  SBA  proposes 
to  require  that  ALP  and  PCLP  applicants 
must  have  received  approval  for  at  least 
20  504  loans  in  the  most  recent  three 
years  and  have  a  portfolio  of  at  least  30 
active  504  loans.  (SBA  defines  an 
"active"  504  Loan  as  a  loan  that  was 
approved  and  closed  by  the  CDC  and 
has  a  status  of  either  current, 
delinquent,  or  in  liquidation.) 

To  assist  in  determining  the 
proficiency  of  a  PCLP  applicant  to 
effectively  process  and  administer  504 
Loans,  SBA  is  requiring  that  SBA- 
conducted  oversight  reviews  of  a  PCLP 
applicant  must  have  found  the  applicant 
to  be  substantially  in  compliance  with 
SBAs  regulations,  policies  and 
procedures.  In  addition,  SBA  will  need 
to  assess  the  applicant's  current 
proficiency,  so  these  reviews  must  be 
relatively  recent  (within  the  past  12 
months).  While  SBA  has  policy  and 
procedural  guidance  in  place  generally 
requiring  annual  SBA  oversight  review. 
CD(^.s  may  occasionally  request  a 
postponement  of  those  reviews. 
Applicants  to  the  PCLP  must  recognize 
the  need  for  current  SB.\  review  data 
and  coordinate  with  their  Lead  SBA 
Office  to  ensure  that  the  CDC  is 
available  and  prepared  for  any  required 
oversight  reviews. 

SBA  has  developed  comprehensive 
management  information  systems  to 
timely  track  and  analyze  the 
performance  of  a  CDCs  504  Loan 
portfolio.  As  a  result  of  an  extensive 
examination  and  analysis  of  these 
performance  data.  SBA  has  determined 
that  portfolio  currency,  delinquency, 
default,  liquidation  and  loss  rates  are 
important  measures  of  the  quality  of  a 
CD(''s  portfolio  and  the  effectiveness 
and  diligence  of  its  loan  analysis, 
closing  and  servicing.  Therefore.  SBA 
has  established  benchmarks  for  each  of 
these  measures  and  SBA  will  use  such 


portfolio  benchmarks  as  an  indication  or 
measure  of  the  CDCs  compliance  with 
504  program  requirements. 

SBA  and  the  CDC  industry  recognize 
that  the  training  and  experience  of  the 
PCIJ*  applicant's  staff  are  critical 
determinants  of  the  quality  and 
effectiveness  of  its  504  Loan  program 
administration  as  well  as  its  diligence  in 
applying  SBA's  504  Loan  credit  and 
eligibility  standards.  As  a  result,  the 
CDC  industry  has  developed 
appropriate  credit,  packaging,  loan 
closing  and  loan  servicing  training 
programs,  which  the  staff  of  many  CDCs 
attend.  As  a  result,  SBA  is  requiring  that 
the  principal  staff  of  PCXP  applicants 
possess  adequate  504  Loan  training  and 
experience. 

Under  the  PCLP,  SBA  delegates 
authority  and  a  certain  level  of 
autonomy  to  P(;LP  CDCs  to  process, 
close  and  service  504  Loans  with  only 
limited  prior  SBA  review.  As  a  result, 
SBA  is  requiring  that  applicants  to  the 
PCLP  must  demon.strate  a  particularly 
thorough  understanding  of  and  an 
applied  diligence  to  SBA's  504  Loan 
credit  and  eligibility  standards  and  its 
504  Loan  processing,  closing  and 
servicing  policies  and  procedures,  A 
failure  to  consistently  apply  appropriate 
credit  analyses  and  standards  and  loan 
processing,  closing  and  servicing 
policies  or  procedures  exposes  SBA  and 
the  taxpayer  to  excessive  risk  of  loss  and 
negatively  impacts  the  availability  of 
SBA  financing  to  the  small  business 
community.  A  flDC's  failure  to 
adequately  apply  SBA's  504  Loan 
eligibility  standards  could  result  in  504 
Loan  approvals  to  small  businesses  that 
are  expressly  prohibited  bv  statute  or 
regulation  from  receiving  SBA  loans. 

Section  50H(b)(2){A)  requires  that 
PCLP  CDCs  be  in  good  standing  with 
SBA.  SBA  interprets  that  requirement  to 
mean  both  m  good  standing  with  the 
State  in  which  the  CDC  is  incorporated 
(as  discussed  in  «5 120.820).  and  in 
substantial  compliance  with  the  504 
Program  requirements  imposed  by 
statute,  regulation,  SOP,  policy  and 
procedural  notice,  loan  authorization, 
debenture,  or  any  agreement  between 
SBA  and  the  CDC.  Cinder  the  PCLP,  due 
to  the  higher  level  of  authority  delegated 
to  the  PCLP  C;DCs  and  the  potential  risk 
to  the  Agency,  SBA  expects  a 
significantly  higher  level  of  compliance 
with  both  of  these  requirements  bv 
PCLP  CDCs 

The  Lead  SBA  Office  will  consider 
the  CDCs  initial  application  to  the 
PCLP,  and  will  forward  the  application 
package,  including  a  recommendation 
regarding  the  appluiant's  qualifications, 
to  SBAs  PCLP  Processing  (lenter,  which 
then  will  forward  the  pai:kage  with  its 


recommendation  to  the  AA/FA  for  final 
action.  PCLP  applicants  are  expected  to 
coordinate  with  their  Lead  SBA  Office 
early  in  their  consideration  of  the  PCLP 
to  realistically  assess  its  program 
requirements  and  their  prospects  for 
admission.  When  officially  applying  for 
the  PCLP,  an  applicant  will  need  to 
provide  certain  essential  information 
and  documentation  to  assist  SBA  in 
ascertaining  its  qualifications,  including 
a  resolution  from  its  Boards  of  Directors; 
resumes  on  key  staff  for  504  Loan 
processing,  servicing,  liquidation,  and 
litigation;  documentation  of  any 
required  insurance;  and  information 
about  the  qualifications  of  its  closing 
attorney.  VVhile  SBA  will  generally 
confer  PCLP  status  for  a  period  of  two 
years,  under  appropriate  conditions 
SBA  may  approve  a  lesser  period. 

Section  120.846,  requirements  for 
maintaining  and  renewing  PCLP  status, 
is  added.  Pursuant  to  section  508(b)(3) 
of  the  Act,  in  order  to  retain  its  PCLP 
status,  a  PCLP  CDC  must  continue  to 
meet  the  eligibility  requirements  of  the 
PCLP,  as  described  in  §  120.845.  While 
level  of  activity  is  one  of  those  criteria, 
section  508(i)  of  the  Act  requires  that 
PCLP  CDCs  establish  a  goal  of 
processing  a  minimum  of  50  percent  of 
their  504  Loan  applications  using  PCLP 
procedures.  SBA  considered 
establishing  a  requirement  that  PCLP 
CDCs  process  at  least  30  percent  of  their 
504  Loans  using  PCLP  procedures 
immediately  after  becoming  a  PCLP 
CDC  and  gradually  increasing  that 
requirement  as  the  PCLP  CDC  matures. 
However,  following  discussions  with 
the  CDC  industry,  SBA  determined  that 
immediately  establishing  such  an 
absolute  minimum  could  discourage 
participation  in  what  is  a  developing 
program  with  a  variety  of  relatively  new 
concepts  and  procedures.  Nevertheless. 
SBA  recognizes  that  the  legislation 
authorizing  PCLP  mandates  that  PCLP 
CDCs  be  active  CDC  lenders  and 
establish  a  goal  of  processing  a 
minimum  of  50  percent  of  their  504 
Loans  using  PCLP  procedures.  As  a 
result,  while  SBA  still  expects  PCLP 
CDCs  to  process  a  substcmtial  proportion 
of  their  504  Loans  using  PCLP 
procedures  and  strive  to  reach  their  50 
percent  goal  as  mandated  by  statute, 
SBA  is  not  immediately  requiring  an 
absolute  minimum.  Thus,  as  the  PCLP 
matures,  SBA  intends  to  publish 
procedural  guidance  gradually 
incorporating  and  increasing  the 
minimum  number  and  percent  of  504 
Loans  that  PCLP  CDCs  must  process 
using  PCLP  procedures. 

Due  to  the  delegation  of  authority 
under  the  PCLP.  and  the  associated  risk 
of  loss,  SBA  expects  PCLP  CDCs  to 
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develop,  implement  and  actively 
monitor  effective  internal  control 
systems  and  processes  that  will  ensure 
continued  conformance  with  the 
requirements  of  the  PCLP.  These 
systems  should  provide  PCLP  CDCs 
with  early  information  on  their 
performance.  SBA  also  has  developed 
management  control  systems  to  monitor 
individual  PCLP  CDCs,  specifically  the 
portfolio  benchmark  data  and  the 
management  oversight  reviews,  and 
SBA  provides  this  information  to  PCLP 
CDCs.  With  these  internal  and  external 
control  systems,  SBA  expects  PCLP 
CDCs  to  constantly  monitor  their 
performance  as  a  CDC  and  as  a  PCLP 
CDC  and  to  be  in  a  position  to  take 
appropriate  and  timely  corrective  action 
when  necessary.  Due  to  the  risk 
inherent  in  the  delegation  of  authority 
under  the  PCLP,  SBA  will  move  to 
timely  suspend,  terminate  or  decline  to 
renew  the  PCLP  status  of  PCLP  CDCs 
that  do  not  comply  with  the 
requirements  of  the  PCLP.  Significant 
problems  with  respect  to  liquidation 
and  litigation  activities  by  either  a  PCLP 
CDC  or  its  contractor  may,  at  SBA's 
option,  also  lead  to  the  non-renewal  of 
PCLP  status. 

Section  120.847,  requirements  for  the 
loan  loss  reserve  fund,  is  implemented 
as  proposed,  except  for  one  change  as 
discussed  below. 

To  mitigate  some  of  the  potential  risk 
of  delegating  additional  authority  to 
PCLP  CDCs,  pursuant  to  section 
508(c)(1)  of  the  Act.  PCLP  CDCs  must 
establish  and  make  deposits  to  a  Loan 
Loss  Reserve  Fund  ("LLRF").  The  LLRF 
is  a  restricted  account  established  for 
the  purpose  of  acciunulating  deposits 
and  limiting  withdrawals  to  those  SBA 
specifically  authorizes.  The  PCLP  CDC 
may  use  the  deposits  to  reimburse  SBA 
for  10  percent  of  any  loss  sustained  by 
SBA  as  a  result  of  a  default  in  the 
payment  of  principal  or  interest  on  a 
debenture  issued  by  the  PCLP  CDC 
using  PCLP  procediUBS  ("PCLP 
debentiue").  Pursuant  to  section 
508(c)(3)  of  the  Act,  the  LLRF  must  be 
composed  of:  (1)  Segregated  deposit 
accounts  at  one  or  more  federally 
insured  depository  institutions  subject 
to  a  collateral  assignment  to  SBA;  (2) 
irrevocable  letters  of  credit  in  favor  of 
SBA;  or  (3)  some  combination  of  the 
above.  Due  to  the  characteristics  and 
cost  of  letters  of  credit,  and  in 
consultation  with  the  CDC  industry, 
SBA  has  determined  that  letters  of 
credit  do  not  currently  represent  a 
feasible  option  for  PCLP  CDCs. 
Consequently,  SBA  is  not  addressing 
letters  of  credit  in  this  rule.  However, 
SBA  will  continue  to  explore  this  option 
with  the  CDC  industry,  and  will 


promulgate  regulations  addressing 
letters  of  credit  to  the  extent  this 
becomes  a  feasible  option. 

Pursuant  to  section  508(b)(2)(c)  of  the 
Act,  PCLP  CDCs  must  reimburse  SBA 
for  10  percent  of  any  loss  SBA  incurs  in 
connection  with  a  default  on  a  PCLP 
debenture  and  the  regulation  proposes 
how  to  measure  SBA's  loss.  The  statute 
and  proposed  rule  also  require  that  the 
LLRF  maintain  a  deposit  equal  to  one 
percent  of  the  original  principal  amount 
of  each  PCLP  debenture. 

The  LLRF  must  be  a  deposit  account 
with  a  federally  insured  depository 
institution  selected  by  the  PCLP  CDC. 
Following  discussions  with  the  CDC 
industry,  SBA  is  aware  that  alternative 
accounts  and  financial  instruments  may 
offer  greater  returns  on  the  LLRF. 
However,  the  Act  restricts  LLRFs  to 
federally  insuired  depository  institutions 
and  that  language  as  well  as  other 
applicable  law  greatly  limit  the 
investment  alternatives.  This  rule 
elaborates  on  what  constitutes  a  deposit 
account  acceptable  to  SBA.  Also,  to 
simplify  the  administration  of  the  LLRF, 
this  rule  allows  PCLP  CDCs  to  pool  loss 
reserves  in  a  single  segregated  account. 
SBA  generally  does  not  anticipate  that 
PCLP  CDCs  will  incur  significant  fees  in 
connection  with  their  LLRFs,  although 
PCLP  CDCs  will  need  to  be  mindful  of 
breakage  fees,  should  they  place  funds 
into  certificates  of  deposit  ("CDs").  This 
final  rule  goes  on  to  make  clear  that  the 
PCLP  CDC  will  be  responsible  for  any 
fees,  costs  and  expenses  incurred  in 
connection  with  the  LLRF. 

Pursuant  to  section  508(c)(3)  of  the 
Act,  any  LLRF  established  by  a  PCLP 
CDC  must  be  subject  to  a  collateral 
assignment  in  favor  of,  and  in  a  format 
acceptable  to,  SBA.  Accordingly,  a  PCLP 
CDC  must  give  SBA  a  first  priority 
perfected  security  interest  in  each  LLRF. 
The  PCLP  CDC  must  grant  the  security 
interest  piu-suant  to  a  security 
agreement  between  the  PCLP  CDC  and 
SBA,  and  the  seciu-ity  interest  must  be 
subject  to  a  control  agreement  between 
SBA,  the  PCLP  CDC,  and  the  applicable 
depository  institution.  The  control 
agreement  will  include  provisions 
requiring  a  depository  institution  to 
follow  instructions  from  SBA  regarding 
withdrawals  without  further  consent 
ft-om  the  PCLP  CDC.  The  laws  governing 
secmity  interests  in  deposit  accounts 
are  complex,  vary  by  jurisdiction,  and 
are  undergoing  change.  Therefore,  when 
establishing  an  LLRF,  a  PCLP  CDC  must 
coordinate  with  the  Lead  SBA  Office  to 
develop,  execute  and  deliver  the 
required  documentation.  SBA  field 
counssl  will  have  a  model  control 
agreement,  which  they  may  need  to 
modify  to  meet  local  legal  requirements. 


This  final  rule  provides  that  the  CDC 
must  provide  to  the  Lead  SBA  office  a 
fully  executed  original  copy  of  the 
security  and  control  agreements  which 
the  Lead  SBA  Office  will  retain  in  its 
files.  All  associated  documents  must 
meet  SBA  requirements  and  occasional 
changes  may  be  necessary.  If  a 
depository  institution  will  not  enter  into 
or  modify  a  control  agreement  or 
violates  the  terms  of  any  such 
agreement,  the  PCLP  CDC  cannot 
maintain  an  LLRF  with  that  institution. 

Pursuant  to  section  508(c)(4)  of  the 
Act,  PCLP  CDCs  are  allowed  to  make 
required  deposits  to  the  LLRF  associated 
with  each  loan  in  as  many  as  three 
deposits,  but  specifies  the  minimum 
amount  and  timing  of  those  deposits. 
This  final  rule  sets  forth  the  amount  and 
timing  of  those  deposits. 

Due  to  its  management  control  and 
oversight  responsibilities,  SBA  must 
ensure  that  LLRFs:  (1)  Are  properly 
established;  (2)  contain  the  required 
reserve  amounts;  and  (3)  are 
appropriately  administered  and 
controlled.  l%riodic  reporting  by  PCLP 
CDCs  to  SBA  on  the  amount  of  funds 
maintained  in  LLRFs  is  critical  to 
ensiuing  that  LLRFs  are  properly 
established  and  maintained.  However, 
while  LLRFs  must  contain  deposits 
equal  to  one  percent  of  each  PCLP 
debenture,  the  deposits  associated  with 
each  PCLP  debenture  may  be  made  in  as 
many  as  three  installments.  Also,  during 
the  normal  course  of  a  PCLP  CDC's 
operations,  LLRFs  will  be  subject  to  a 
variety  of  other  deposits  and 
withdrawals  [e.g.,  withdrawals 
associated  with  loans  paid  in  full  and 
defaults).  As  a  result,  reporting  and 
reconciling  LLRFs  might  become  quite 
complex.  SBA  is  concerned  with  the 
potential  burden  such  reporting  could 
represent  to  PCLP  CDCs.  SBA  continues 
to  work  with  the  CDC  industry  to 
develop  and  test  efficient  and  effective 
reporting  procedures,  and  will  publish 
appropriate  procedural  guidance  as 
those  procedures  are  finalized. 

SBA  will  allow  PCLP  CDCs  to 
withdraw  any  funds  from  the  LLRFs 
that  exceed  required  minimums.  at 
SBA's  discretion.  Section  120.847(g) 
provides  that  requests  for  withdrawals 
must  be  forwarded  to  the  Lead  SBA 
Office,  which  will  check  the  balances  to 
ensure  the  required  minimums  are 
maintained  and  authorize  withdrawals 
as  appropriate. 

Section  120.847(h)  provides  that 
when  a  PCLP  CDC  has  submitted  a 
liquidation  wrap-up  report  to  SBA.  or 
SBA  otherwise  has  determined  that  all 
reasonable  collection  efforts  have  been 
exhausted,  the  Lead  SBA  Office  will 
calculate  the  SBA's  loss  and  notify  the 
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PCLP  CDC  of  the  amount  of  any 
reimbursement  obligation  and  provide 
appropriate  supporting  documentation. 
The  final  rule  sets  forth  procedures  so 
that  PCLP  CDCs  mav  appeal  any 
problems  or  disagreements  regarding  the 
calculation  of  SBA's  loss. 

Section  120.847(i)  requires  PCLP 
CDCs  to  reimburse  SB  A  for  10  percent 
of  anv  loss  and  states  that  the 
reimbursement  may  come  from  the 
LLRF  or  from  other  funds  provided  by 
the  PCLP  CDC.  There  could  also  be 
instances  where  a  PCLP  CDC  would  not 
have  sufficient  funds  in  its  LLRF  to 
reimburse  SBA  for  10  percent  of  SBA's 
loss,  and  the  regulation  describes  the 
period  of  time  by  which  the  CDC  must 
reimbuf'se  the  Agency. 

Pursuant  to  section  .508(c)(5)  of  the 
Act.  the  final  rule  requires  that  should 
a  PCLP  CDCs  LLRF  drop  below  the 
required  minimum,  the  PCLP  CDC  must 
replenish  the  LLRF  within  30  days  of 
the  time  that  it  realizes  this  deficiencv 
or  of  a  notice  from  SBA  that  the  LLRF 
is  deficient.  Thus,  if  a  depository 
institution  offsets  from  any  LLRFs 
maintained  with  the  institution  any 
amounts  owing  bv  the  PCLP  CDC  to  it. 
the  PfiLP  CDC  must  replenish  the  LLRF 
to  the  full  amount  then  required  within 
30  davs.  Comments  received  regarding 
these  changes  concerned  a  perceived 
inconsistency  in  the  source  of 
reimbursement  to  SBA  for  losses.  SBA 
considered  this  concern  and  is  revising 
^  120.847  to  clarify  that  a  PCLP  CDC 
mav  reimburse  SBA  for  losses  either 
from  the  LLRF  or  other  funds. 

Section  120.848.  requirements  of 
P(XP  loan  processing,  closing. 
servicing,  liquidating  and  litigating,  is 
added. 

Pursuant  to  section  508(e)(1)  of  the 
Act.  PCLP  CDCs  are  permitted  to 
approve,  authorize,  close.  ser\ice.  and 
liquidate  504  Loans,  subject  to  terms 
and  conditions  established  by  SBA. 
SBA's  authority  to  establish  such  terms 
and  conditions  is  limited  by  section 
508(e)(2)  of  the  Act.  which  "states  that 
the  CDCs  approval  of  a  504  Loan  using 
its  PCLP  authority  is  subject  to  SBA's 
final  approval  of  the  PCLP  debenture  as 
to  eligibility  but  that  SBA  as  part  of  its 
approval  may  not  review  the 
creditworthiness,  loan  closing,  and  legal 
compliance  (except  with  respect  to 
eligibility)  of  the  underlying  504  loan. 

Several  comments  objected  to  the 
proposed  §  120.848,  including  SBA's 
authority  to  require  a  PLCP  CDC  to 
process  504  Loans  involving  complex  or 
problematic  eligibility  issues  through 
SBA  using  standard  loan  processing 
procedures  (§  120.848(c)),  or  to  require  a 
PCLP  CDC  to  turn  over  to  SBA  the 
handling  of  a  particular  PLCP  loan 


(§  120.848(f))  These  commenters 
suggested  that  SBA  does  not  have  the 
authoritv.  under  section  503(e)(2)  of  the 
Act.  to  require  that  F'CLP  CDCs  take 
these  ac:tions  However.  SBA  believes 
that  these  commenters  misinterpret  the 
Act.  SBA  has  specific  authority  under 
section  50H(t')(  1 )  to  establish  the  terms 
and  conditions  under  which  PCLP  CDCs 
are  permitted  to  approve,  authorize, 
close,  service,  and  liquidate  504  Loans, 
whi(  h  authoritv  encompasses  all  of  the 
terms  and  ( onditions  SBA  [)roposed  in 
the  proposed  rule. 

Section  120.848  provides  guidance  on 
PCLP  CDCs'  approving,  authorizing, 
closing,  servicing,  and  li(iuidating  504 
Loans  and  notes  that  all  504  Program 
requirements  apply  to  504  Loans 
processed  by  PCLP  (TlCs   Cnder 
«j  120.848(c).  PCLP  CDCs  are  specifically 
authorized  to  determine  a  504  Loan 
applicant's  credit-worthiness:  to 
establish  the  terms  and  conditions 
under  whu  h  the  loan  will  be  made;  and 
to  take  other  proc:essing  actions  as  mav 
be  delegated  by  SBA  to  PCLP  CDCs. 
SBA  believes  that  the  PCLP  can  be  most 
prudently  administered  if  SBA  focuses. 
at  least  initially,  on  expediting  the 
processing  of  routine  CDC  loan 
applications  under  the  PC'LP  and 
handling  complex  or  problematic 
eligibilitv  issues  using  standard  504 
Loan  procedures  However,  SBA  will 
continue  to  studv  and  analyze  this  issue 
and  develop  further  guidance  as  the 
PCLP  progresses. 

Several  comments  suggested  that  SBA 
revise  the  requirement  in  §  120.848(c) 
that  complex  loan  applications  be 
processed  through  the  Lead  SBA  Office, 
because  SBA  currently  is  expanding  its 
centralized  504  loan  processing  activity. 
SB.^  considered  this  suggestion  and 
agreed  that  this  section  should  be 
modified.  Therefore,  in  §  120.848(c)  in 
the  final  rule.  SBA  deleted  "Lead  SBA 
Office  "  and  added  "SBA,  "  in  order  to 
accommodate  ongoing  Agency  changes. 

Several  comments  also  suggested  that 
SBA  consider  permitting  PCLP  CDCs  to 
close  their  own  504  loans  without  SBA 
review  SBA  notes  that  under 
§  120.848(e),  a  PLCP  CDC  is  required  to 
close  PCLP  loans  and  debentures  under 
SBA's  expedited  loan  closing 
procedures,  which  provides  for  a 
limited  review  of  doc;uments  relating  to 
the  debenture,  but  does  not  include  an 
entire  review  of  the  CDCs  closing  of  the 
504  Loan  underlying  that  debenture. 
This  is  entirely  consistent  with  the  Act 
and  with  the  comments.  SBA  did  not 
propose  to  modify  SBA's  current 
practice,  in  which  SBA  shares  with  the 
PCLP  CDC;  joint  responsibility  for 
closing  the  PLCP  debenture.  Refer  to  the 
discussion  of  §  120.960.  responsibility 


for  closing,  for  further  discussion  of 
SBA's  reasons  for  not  changing  this 
current  practice. 

Several  commenters  also  suggested 
that  PLCP  CDCs  be  permitted  to  make 
eligibility  determinations  which  involve 
franchise  issues  and  issues  of  potential 
environmental  hazards  and  liability 
with  respect  to  the  project  property 
collateral,  independently  and  without 
SBA's  review.  SBA  considered  these 
suggestions  but  implements  the 
proposed  rule  without  change  on  this 
issue.  These  are  important  issues  that 
relate  to  the  eligibility  for  504  loan 
financing  of  the  borrower  and  of  the 
project  itself,  and  SBA  has  the  authority 
under  section  508(eK2)  of  the  Act  to 
review  and  approve  eligibility  issues. 
Accordingly,  SBA  implements  §  120.484 
as  proposed  except  as  discussed. 

With  respect  to  §  120.848(b).  SBA's 
management  control  and  oversight 
responsibilities  require  a  systematic 
review  of  a  PCLP  CDCs  504  loan 
processing  proficiency.  As  a  result.  SBA 
must  periodically  review  the  processing 
actions  of  PCLP  CDCs  to  ensure  the 
PCLP  CDC  is  using  appropriate  and 
reasonable  procedures.  PCLP  CDCs  are 
thus  expected  to  retain  in  their  loan  files 
copies  of  all  documents  associated  with 
their  processing  actions.  SBA  may 
occasionally  review  these  documents  on 
site  or  request  that  they  be  forwarded  to 
SBA  for  review.  If  SBA  identifies 
significant  problems  or  deviations  from 
SBA's  504  Program  requirements,  SBA 
will  take  appropriate  corrective  action, 
including  possible  removal  from  the 
PCLP. 

SBA  is  deleting  §§  120.850-120.852. 
concerning  ADCs,  to  eliminate  the  ADC 
designation.  The  reasons  are  twofold. 
First.  SBA  is  seeking  to  eliminate 
redundancy  in  the  regulations.  One 
aspect  of  the  ADC  program  was  that  it 
established  requirements  for 
organizations  to  qualify  to  contract  with 
CDCs  for  504-related  services.  However, 
§  120.824  permits  CDCs  to  contract  for 
504-related  services  and  governs  such 
contracts.  Second,  these  regulations 
established  one  of  the  grounds  (not 
meeting  the  minimum  required  level  of 
504  Loan  approval  activity)  for 
removing  a  CDC  from  the  504  Program 
discussed  under  §  120.854.  In  the  final 
rule,  all  grounds  for  taking  enforcement 
action  against  a  CDC  are  combined 
under  one  regulation,  §  120.854. 

Section  120.855,  CDC  ethical 
requirements,  is  redesignated  as 
§  120,851,  and  reworded  to  clarify  its 
meaning  and  to  remove  the  reference  to 
ADCs  (see  §  120.850  discussion).  SBA 
received  several  comments  on  this 
regulation.  SBA  proposed  to  delete  the 
"good  cause"  exception  to  the  general 
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rule,  that  an  associate  of  a  CDC  may  not 
be  an  officer,  director,  or  manager  of 
more  than  one  CDC,  and  the 
commenters  requested  that  such  an 
exception  remain.  SBA  has  considered 
these  comments  but  believes  that,  in 
every  case,  a  CDC  should  be 
independently  managed  and  operated  to 
pursue  its  own  economic  development 
mission.  Further,  SBA  believes  that  with 
the  new  requirement  that  each  CDC's 
area  of  operations  be  statewide,  a 
potential  for  a  conflict  of  interest  exists 
if  the  same  individual  is  an  officer  of  or 
on  the  board  of  two  CDCs.  Therefore, 
SBA  is  adopting  §  120.851  as  proposed. 

Section  120.852  prohibits  a  CDC  from 
investing  in  or  being  affiliated  with  a 
7(a)  lender  or  an  SBIC,  which  SBA 
believes  will  help  to  avoid  apparent 
conflicts  of  interest  and  serve  the 
economic  development  mission  of  the 
CDC.  However,  the  final  rule  does  not 
require  a  CDC  with  an  existing 
investment  in  an  SBIC  to  liquidate  such 
investment.  In  response  to  the  ANPRM, 
commenters  overwhelmingly  stated  that 
SBA  should  not  permit  a  CDC  to 
establish  a  7(a)  lender  or  permit  a  7(a) 
lender  to  establish  a  CDC  and  that  the 
two  programs  should  remain  separate. 
Comments  in  response  to  the  proposed 
rule  also  were  generally  supportive  of 
the  separation  of  7(a)  lenders  and  CDCs. 
Several  commenters  suggested  that  there 
be  an  exception  for  CDCs  that  already 
are  affiliated  with  State  development 
companies  that  were  authorized  imder 
section  501  of  the  Act  that  coidd 
continue  to  be  so  affiliated,  even  if  the 
state  development  company  is  a  7(a) 
lender.  SBA  considered  these  comments 
and  agrees  to  permit  this  exception. 

SBA  also  received  comments 
regarding  the  proposed  prohibition  on  a 
CDC  investing  in  an  SBIC.  A  typical 
comment  opposed  the  prohibition  on 
the  basis  that  it  would  eliminate  a  CDC's 
use  of  the  SBIC  program  as  an  economic 
development  tool  (without  explaining 
why  it  was  believed  this  would  occin). 
SBA  believes  the  concern  is  unfounded. 
In  general,  if  a  CDC  has  an  investment 
in  an  SBIC,  then  the  CDC  would  be 
prohibited  from  referring  a  504  borrower 
to  that  SBIC  for  that  borrower's  venture 
capital  requirements.  By  contrast,  by 
prohibiting  a  CDC  itself  from  having  an 
investment  in  an  SBIC,  the  CDC  will  be 
free  to  refer  its  borrowers  to  the  SBIC  for 
ventiu^  capital,  thus  increasing  the 
borrowers's  access  to  capital.  Other 
comments  requested  that  the  regidation 
be  modified  to  be  consistent  with  the 
preamble  to  the  proposed  rule,  which 
SBA  stated  that  the  Agency  would  not 
require  a  CDC  with  an  existing 
investment  in  an  SBIC  to  liquidate  such 
investment.  SBA  has  considered  this 


comment  and  agrees  that  the  final  rule 
should  be  modified  to  reflect  this 
exception.  This  rule  adopts  §  120.882  as 
it  was  published  in  the  proposed  rule 
except  as  discussed. 

Section  120.853  is  identical  to 
existing  §  120.973  eitcept  that  it  would 
eliminate  references  to  ADCs. 

New  §  120.854.  grounds  for  taking 
enforcement  action  against  a  CDC, 
§  120.855,  t5rpes  of  enforcement  actions, 
and  §  120.856,  enforcement  procediu«s, 
consolidate  existing  §  120.852  and 
§§  120.982-120.984.  These  provisions 
also  clarify  and  expand  the  grounds 
required  for  SBA  enforcement  actions 
against  CDCs  as  well  as  SBA's  and 
CDCs'  rights  and  responsibilities  in  such 
actions.  Section  120.981,  voluntary 
transfer  and  surrender  of  CDC 
certification,  is  redesignated  as 
§  120.857  to  move  it  under  the  new 
heading  entitled  Enforcement  Actions. 

SBA  received  numerous  comments 
regarding  SBA's  proposed  changes  to  its 
enforcement  procedures.  Several 
comments  expressed  concern  that  SBA 
officials  would  abuse  the  authority 
provided  by  the  enforcement  regulations 
to  unfairly  penalize  or  control  CDCs. 
Thus,  one  comment  expressed  concern 
that  the  regulations  "can  be  open  to 
wide  interpretation  by  any  SBA  official 
at  either  the  local  or  national  level." 
Another  comment  stated  that  the 
enforcement  provisions  are  "an  attempt 
to  give  SBA  personnel  effective 
operating  control  of  all  CDCs"  and  that 
"(t]hrough  the  guise  of  oversight  and 
evaluation  SBA  officials  are  attempting 
to  create  a  web  of  regulations,  which 
would  enable  a  vindictive  official  to 
manipulate  every  action  of  a  CDC  imder 
threat  of  suspension  or  termination." 

These  comments  reflect  considerable 
misunderstanding  of  the  regulations  and 
how  SBA  typically  conducts 
enforcement  actions.  SBA's  actions 
reflect  numerous  layers  of  careful 
review  and  various  controls  in  order  to 
ensme  that  all  facts  and  relevant  issues 
are  considered.  Notably,  the  regulations 
only  authorize  the  AA/FA  (or  his  or  her 
authorized  delegate)  to  undertake 
enforcement  actions,  not  numerous 
agency  officials.  Moreover,  an 
enforcement  action  usually  begins  with 
a  reconunendation  from  the  district 
office,  which  is  signed  and  approved  by 
various  officials.  When  the 
recommendation  reaches  SBA's 
Headquarters,  it  is  reviewed  by  a 
number  of  officials,  as  well  as  attorneys 
in  SBA's  Office  of  General  Counsel  prior 
to  the  initiation  of  any  proposed  action. 
After  a  notice  of  proposed  action  is  sent 
to  the  program  participant,  any  response 
from  the  participant  is  given 
considerable  analysis  by  niunerous  SBA 


officials  and  attorneys  and  a  consensus 
is  attained  as  to  whether  to  proceed 
with  a  final  enforcement  action.  This 
carefully  considered  process  should 
allay  any  concerns.  Nevertheless,  SBA's 
responsibility  for  m'anaging  the  504 
Program  requires  that  the  Agency  have 
a  wide  range  of  enforcement  options 
available  and  considerable  flexibility  in 
implementing  these  actions.  Moreover, 
SBA's  revision  of  the  enforcement 
regulations  is  a  direct  response  to 
problems  that  SBA  has  encoimtered 
under  the  ciurent  regulations  in  dealing 
with  CDCs  that  have  repeatedly  failed  to 
comply  with  SBA  rules  and  regulations 
or  which  have  willfully  failed  to  comply 
with  SBA  efforts  to  require  compliance 
with  regulations  and  other 
requirements.  Thus,  SBA  disagrees  with 
those  comments  that  sought  to  retain  the 
current  enforcement  regulations  without 
change. 

Several  comments  noted  that  the  Act 
already  prescribes  the  grounds  for 
enforcement  actions  to  suspend  or 
revoke  an  ALP  CDC  or  a  PCLP  CDCs 
ability  to  participate  in  these  programs, 
and.  therefore,  that  the  proposed 
enforcement  provisions  as  they  relate  to 
an  ALP  CDC  or  PCLP  CDC  were 
inconsistent  with  the  statute. 

SBA  inadvertently  consolidated  the 
grounds  for  such  eriiforcement  actions 
with  the  general  enforcement  provisions 
in  the  proposed  rule,  and  agrees  that  the 
Act  sets  forth  grounds  (but  not 
procedures)  for  the  suspension  or 
termination  (which  the  statute  refers  to 
as  a  revocation)  of  a  CDC's  authority  to 
act  as  an  ALP  CDC  or  PCLP  CDC. 
Consequently,  SBA  has  made  minrr 
revisions  to  §§  120.854  to  include, 
verbatim  as  set  forth  in  the  Act.  the 
grounds  for  such  enforcement  actions  in 
new  paragraphs  (b)  and  f      and  has 
made  conforming  technical  changes  to 
§  120.855.  Although  these  grounds  for 
enforcement  were  not  included  i.i  the 
proposed  rule,  the  final  ri:ie  simply 
incorporates  statutory  language,  which 
SBA  does  not  have  discretion  to  modify, 
and  makes  conforming  technical 
changes  to  the  proposed  rule. 

In  the  final  rule,  all  grounds  for  taking 
enforcement  action  against  a  CDC  are 
combined  under  one  regulation, 
§  120.854.  SBA  received  some 
comments  that  asked  whether 
§  120.854(b)  would  be  applied 
retroactively.  Section  120.180,  however, 
currently  provides  for  prospective 
application  of  any  new  regulations 
imder  Part  120,  and  this  regulation  has 
not  been  amended  by  this  final  rule. 

Some  comments  suggested  that  the 
word  "knowingly"  be  inserted  into 
§  120.854(c)  to  establish  intent.  SBA 
considered  this  concern  but  has 
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declined  to  adopt  it  because  it  is  based 
on  a  faulty  legal  premise,  and  because 
it  would  unduly  biu-den  the  Agency's 
enforcement  authority.  Contrary  to  the 
assertion  that  misrepresentation  is 
"tantamount  to  civil  "fraud  or  deceit",  as 
several  comments  contended,  the 
concept  of  negligent  misrepresentation 
is  well  established  in  the  law.  See,  e.g., 
First  National  Bank,  Henrietta  v.  SB  A, 
429  F.2d  280  (5th  Cir.  1970). 

SBA  emphasizes  that  the  regulation 
authorizes  enforcement  action  only  if  a 
CDC  misrepresents  or  fails  to  disclose 
"material"  information,  which  would 
include  important  information  that  the 
CDC  would  have  reason  to  know  the 
Agency  was  relying  upon  in  making  a 
decision  about  a  loan  or  the  CDC's 
participation  in  the  Program.  An 
example  of  such  information  would 
include  a  CDC's  misrepresentation  of  or 
failure  to  disclose  information  in  its 
aimual  report  to  SBA  that,  if  accurately 
disclosed,  would  show  that  the  CDC 
was  in  violation  of  SBA  allies  or 
regulations.  Similarly,  a  CDC  that  was 
seeking  authority  from  SBA  to  issue  a 
504  debenture  and  failed  to  disclose  a 
significant  adverse  change  in  the 
borrower's  financial  condition  that  was 
known  to  the  CDC  would  have  failed  to 
disclose  a  material  fact. 

As  to  such  critical  facts,  the  Agency 
believes  that  CDCs  have  an  obligation  to 
exercise  diligence  to  ensure  that  they 
provide  accurate  information  to  SBA 
that  the  CDC  knows,  or  should  know, 
that  the  Agency  is  relying  upon.  Under 
egregious  circumstances,  enforcement 
action  may  be  appropriate  if  a  CDC 
negligently  fails  to  do  so.  and  SBA 
needs  the  flexibility  to  be  able  to 
undertake  enforcement  action  without 
the  unwarranted  burden  of  having  to 
prove  that  the  CDC  intended  to  deceive 
the  Agency.  If  a  CDC's 
misrepresentation  or  failure  to  disclose 
material  was  a  result  of  inadvertence, 
the  CDC  will  have  the  opportunity  to 
explain  this  in  responding  to  any 
proposed  enforcement  action.  In  doing 
so,  however,  SBA  expects  that  the  CDC" 
would  discuss  the  quality  control 
measures  it  had  implemented  to  prevent 
transmission  of  inaccurate  or  less  than 
thorough  information  to  the  Agency 
SBA  will,  thus,  consider  the  "intent  "  of 
the  CDC  as  part  of  its  determination  of 
whether  to  proceed  with  a  proposed 
enforcement  action. 

A  concern  was  raised  regarding  the 
use  of  the  word  "material"  in 
§  120.854(c)  because  this  term  was 
considered  to  be  too  subjective  and 
would  "open  the  likelihood  for  abuse 
and  retaliation  by  the  Agency."  SBA  has 
considered  this  comment  but  believes 
that  the  term  should  be  retained  in  the 


final  rule  for  several  reasons.  First,  use 
of  the  word  "material"  is  important  in 
that  SBA  is  making  it  clear  that  trivial 
infractions  will  not  trigger  an 
enforcement  action  under  §  120.854(c). 
Thus,  contrary  to  the  comments 
suggestion  that  the  word  "material  " 
could  increase  the  risk  of  unfounded 
enforcement  actions  against  a  CDC,  the 
intent  of  the  Agency  in  using  this  word 
is  just  the  opposite.  At  the  same  time, 
SBA  believes  that  needed  flexibility  in 
applying  its  504  Program  enforcement 
procedure::  is  retained  through  the  word 
"■material"  SBA  notes  that  this  term  has 
been  employed  as  longstanding  policy 
with  respect  to  denials  of  loan 
guarantees  under  the  7(a)  Program 
under  §  120.524.  Thus,  SBA  believes  it 
is  appropriate  to  retain  this  word  in  the 
final  rule. 

Several  comments  were  received 
regarding  language  in  proposed 
§  120.854(d)  that  evidence  of  CDC 
improper  actions  could  include  the 
CDC's  failure  to  meet  one  or  more  of  the 
portfolio  benchmarks  established  by 
SBA  to  measure  a  (^DC's  portfolio 
performance.  Many  of  these  comments 
raised  similar  concerns  regarding  the 
accuracy  or  lack  of  public  adoption  of 
the  benchmarks  that  were  discussed 
above,  which  SBA  has  considered  and 
rejected. 

Moreover,  these  comments  appear  to 
be  based  on  the  erroneous  belief  that  an 
SBA  enforcement  action  could  proceed 
solely  upon  a  CDC's  failure  to  meet  a 
portfolio  benchmark.  The  regulation 
provides  that  benchmark  performance  is 
merely  supporting  evidence  that  a  "CDC 
is  not  performing  underwriting,  closing, 
servicing,  liquidation,  litigation,  or 
other  actions  with  respect  to  504  loans 
in  a  commercially  unreasonable  or 
imprudent  manner."  SBA  has  made  a 
minor  revision  to  the  second  sentence  of 
§  120.H54(d)  to  emphasize  this 
regulatory  interpretation. 

The  need  to  snow  that  a  CDC's  actions 
were  imprudent  or  commercially 
unreasonable  would  also  preclude  SBA 
from  being  able  to  bring  an  enforcement 
action  usmg  the  CDC's  benchmark 
performance  if  the  ('D(^  could  show  that 
the  performance  score  was  directly 
related  to  SBA's  approval  or  liquidation 
of  504  loans,  and  not  the  CDCs  actions. 
Thus.  SBA  disagrees  with  those 
comments  which  asserted  that  the 
provision  could  be  used  to  bring  an 
enforcement  action  against  a  CDC  for 
actions  that  were  beyond  its  control. 

In  the  context  of  a  specific 
enforcement  action  that  was  relying  on 
a  CDC's  benchmark  score  as  evidence  of 
that  CDCs  imprudence  or  commercial 
unreasonableness,  the  CDC,  having 
access  to  the  score,  as  discussed  above. 


and  having  its  own  information  about 
the  performance  of  its  loan  portfolio, 
would  be  able  to  present  SBA  with 
argimients  that  the  benchmark  score  was 
inaccurate  in  its  opposition  to  the 
enforcement  action.  SBA  would 
carefully  consider  those  comments 
before  proceeding  with  any  enforcement 
action. 

Other  comments  requested  that  SBA 
modify  §  120.854(e)  to  clarify  that  an 
agency  notification  of  deficiency  to  a 
CDC  include  a  request  to  take  corrective 
action  if  appropriate.  SBA  considered 
this  concern,  agrees  with  the  comments, 
and  is  modifying  the  rule  accordingly  so 
that  an  agency  notice  of  deficiency  also 
include  a  request  for  corrective  action  if 
appropriate.  SBA  also  agrees  with,  and 
has  modified  §  120.854(e)  to  address, 
those  comments  that  stated  that  it 
would  be  fair  to  provide  the  CDC  with 
a  reasonable  period  of  time  to  cure  the 
deficiency.  The  Agency  disagrees, 
however,  with  comments  that  a 
specified  time  for  a  cure  should  be 
provided  because  SBA  needs  flexibihty 
in  determining  the  appropriate  cure 
period  depending  upon  the  facts  of  each 
situation.  SBA  further  disagrees  with 
cormnents  suggesting  that  a  notice  of 
deficiency  must  describe  with 
specificity  the  corrective  action  that  is 
needed  rather  than  simply  requiring  it 
to  be  corrected.  Although  SBA  may 
suggest  the  type  of  corrective  action  that 
is  needed,  it  will  generally  be  the  CDC, 
with  the  knowledge  of  its  own 
operations  and  portfolio,  that  will  be  in 
the  best  position  to  make  the  judgment 
as  to  how  best  to  correct  a  deficiency. 

Comments  objected  to  proposed 
language  in  §  120.854(f)  that  would 
permit  SBA  to  initiate  enforcement 
action  based  upon  a  CDC's  "pattern  of 
uncooperative  behavior  or  an  action  that 
SBA  determines  is  "deleterious  to  the 
504  program"  or  that  "undermines 
SBA"s  administration  of  the  504 
program"  or  that  was  "not  consistent 
with  standards  of  good  conduct." 
Generally,  the  comments  expressed 
concern  that  these  provisions  were 
ambiguous  and  subject  to  subjective 
interpretation.  The  terms  are  so  broad, 
one  comment  opined,  so  "as  to  render 
it  useless  in  determining  what  the  SBA 
means  and  what  is  expected  of  the 
CDC"  and  allows  SBA  "to  decertify  a 
CDC  simply  for  convenience,"  and 
without  just  cause  or  due  process. 

SBA  has  considered  these  comments 
but  believes  that  the  provisions  should 
be  retained  in  order  to  preserve  needed 
and  justifiable  flexibility  in 
administering  the  504  program,  as 
discussed  above.  It  has  been  the 
Agency's  experience  in  dealing  with 
enforcement  actions  in  the  past  that  it 
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is  imperative  to  have  the  type  of  catchall 
pro^dsion  embodied  by  §  120.854(f)  in 
order  to  have  effective  management 
tools  available  in  the  event  that  a 
program  participant  is  engaging  in  "a 
pattern  of  uncooperative  behavior"  or 
has  taken  other  action  that  warrants 
some  enforcement  action,  but  which 
does  not  squarely  fit  within  the  specific 
grounds  identified  in  a  regulation  as  a 
basis  for  enforcement. 

Although  SBA  retained  these 
provisions,  the  Agency  is  sensitive  to 
those  comments  that  CDCs  would  not  be 
on  notice  of  what  behavior  was 
expected  by  these  regulations.  SBA 
believes  that  the  appropriate  resolution 
of  these  concerns  is  to  provide 
additional  procediu-al  protection  to 
CDCs.  Therefore,  SBA  has  added 
language  to  §  120.854(f)  that  would 
ensure  that  SBA  could  only  propose 
enforcement  action  based  on 
§  120.854(f)  after  the  Agency  had:  (1) 
Provided  written  notice  to  the  CDC 
explaining  why  the  CDC's  actions  were 
uncooperative,  not  good  conduct,  or 
undermined  SB  A's  management  of  the 
program  and  that  the  CDC's  actions 
could  give  rise  to  an  enforcement  action; 
and  (2)  providing  the  CDC  with  a 
reasonable  time  to  cure  the  deficiency. 
This  change  reasonably  addresses  all  of 
the  comments  that  objected  to  these 
provisions. 

Several  comments  objected  to  the 
enforcement  actions  authorized  imder 
§  120.855.  Thus,  concerns  were 
expressed  about  the  language  in 
§  120.B55(a)  that  the  AA/FA  or  his  or 
her  delegate's  decision  to  undertake 
enforcement  actions  "in  SBA's  sole 
discretion"  would  result  in  enforcement 
actions  that  were  subjective  or  selective. 
SBA  disagrees  with  the  suggestion  to 
delete  this  language  because  each 
enforcement  case  is  different  and  the 
Agency  believes  that  effective  program 
administration  requires  maximum 
flexibility  to  determine  the  appropriate 
enforcement  action  appropriate  for  each 
particular  action.  SBA  also  believes  that 
the  due  process  rights  that  are  provided 
by  the  regulations,  including  the  review 
by  the  SBA  OHA  (which  is  discussed 
further  below  regarding  §  120.856] 
protects  CDCs  from  arbitrary 
enforcement  actions. 

Several  comments  objected  to 
§  120.855(a)(3)  which  authorizes  SBA  to 
direct  a  CDC  to  transfer  some  or  all  of 
its  portfolio  to  another  entity.  The 
comments  asserted  that  SBA  should 
provide  the  CDC  with  a  right  to  aire  any 
deficiency  prior  to  such  a  transfer. 
Directing  a  CDC  to  transfer  some  or  all 
of  its  portfolio  to  another  entity  is  an 
extreme  action  that  would  generally 
only  be  considered  in  egregious 


circiunstances.  Typically,  SBA  would 
provide  a  CDC  with  an  opportunity  to 
cure  a  deficiency  before  the  initiation  of 
such  an  action.  SBA,  however,  disagrees 
with  the  proposals  to  mandate  a  cine 
before  initiating  such  an  enforcement 
action  because  there  may  be 
circiunstances  where  the  opportunity  to 
cure  would  not  be  possible,  and  SBA's 
administration  of  the  program  would  be 
luinecessarily  restricted  by  a  mandatory 
cuie  opportimity  prior  to  enforcement. 
For  example,  if  a  CDC  was  terminated 
fitim  the  program  due  to  regulatory 
violations,  a  cure  of  these  violations 
may  not  be  possible,  hi  such  a  case,  SBA 
needs  the  authority  to  be  able  to  direct 
the  transfer  of  that  CDC's  portfolio  to 
another  entity  without  the  requirement 
of  providing  the  CDC  with  a  cure 
opportunity. 

SBA  also  disagrees  with  the 
comments  which  objected  to  the 
Agency's  authority  to  direct  the  transfer 
of  504  loans  to  entities  other  than  SBA 
or  a  CDC  on  the  ground  that  transfer  to 
banks  and  other  for-profit  entities  was 
contrary  to  the  public  or  program's 
interest.  Although  it  would  be  SBA's 
clear  preference  that  504  loans  be 
transferred  to  a  CDC,  there  may  be 
occasions  where  no  other  responsible 
CDC  exists  for  such  a  transfer.  SBA 
requires  the  flexibility  to  direct  a 
portfolio  transfer  in  the  manner  that  the 
Agency  believes  is  in  the  best  interests 
of  the  program.  Generally,  however,  it  is 
anticipated  that  a  transfer  to  an  entity 
other  than  a  CDC  would  be  temporary 
until  another  responsible  CDC  was 
available. 

Many  comments  objected  to 
§  120.855(a)(4),  which  allows  SBA  to 
direct  the  Central  Servicing  Agent  (CSA) 
to  suspend  payment  of  fees  to  a  CDC 
and  to  direct  the  CSA  to  submit  those 
fees  to  SBA  to  pay  for  any  financial  loss 
resulting  from  a  CDC's  imprudence, 
commercial  unreasonableness  or  failure 
to  comply  with  an  SBA  requirement. 
SBA  has  agreed  to  eliminate  the 
provisions  allowing  for  payment  of  the 
fees  to  the  Agency  to  compensate  for 
financial  loss  because  it  would  like  to 
study  this  issue  further.  SBA,  however, 
has  retained  in  the  final  rule  the 
language  allowing  the  suspension  of  fee 
payments  to  the  CDC  as  an  enforcement 
tool  in  the  absence  of  any  significant 
comments  on  this  proposal. 

A  number  of  concerns  were  raised 
regarding  §  120.856,  which  sets  forth 
procedures  for  proposing  and 
undertaking  enforcement  actions,  and 
the  affected  CDC's  due  process  and 
appellate  rights.  As  discussed  below, 
SBA  has  revised  this  section  to  address 
several  of  the  comments  the  Agency 
received.  These  changes  have  also 


necessitated  a  renumbering  of  the    . 
subsections  in  §  120.856. 

Several  comments  contended  that 
§  120.856(a)  should  require  SBA  to 
provide  details  of  the  reasons  behind  a 
proposed  enforcement  action.  SBA 
agrees  with,  this  proposal  and  has  added 
language  to  make  clear  that  the 
underl)nng  facts  and  reasons  for  the 
proposed  action  should  be  reasonably 
detailed. 

SBA  received  a  number  of  comments 
regarding  §  120.856(c)  (now  renumbered 
as  §  120.856(b)],  which  sets  forth  the 
CDC's  right  to  respond  to  a  notice  of 
proposed  enforcement  action  or  to  a 
notice  of  immediate  suspension.  Several 
comments  requested  that  the  provision 
should  specify  that  the  period  for  the 
CDC  to  respond  to  a  notice  should  be 
fixed  at  30  days;  others  felt  that  the  CDC 
should  be  given  60  days  to  respond. 
SBA  disagrees  with  these  comments 
because  the  Agency  believes  that  30 
days  is  a  sufficient  amount  of  time,  and 
that  the  Agency  must  retain  the 
flexibility  to  permit  a  greater  or  lesser 
amount  of  time  for  a  response  to 
accommodate  the  unique  circumstances 
of  each  enforcement  action.  SBA  has, 
however,  added  language  that  a  CDC 
may  request  additional  time  if  it  can 
show  that  there  are  compelling  reasons 
why  it  is  not  able  to  respond  within  the 
30-day  timeframe. 

SBA  does,  however,  agree  with  those 
comments  that  urged  that  a  CDC's  30- 
day  response  period  should  begin  to  run 
when  a  CDC  receives  the  notice  of 
proposed  action  or  immediate 
suspension.  For  purposes  of 
determining  whether  a  CDC  has  timely 
responded  to  a  notice  of  a  proposed 
action  or  immediate  suspension,  the 
regulations  will  make  clear  that  it  is 
presumed  that  the  notice  has  been 
received  within  5  days  of  the  date  of  the 
notice,  absent  compelling  evidence  from 
the  CDC  to  the  contrary. 

Several  comments  contended  that  the 
regulations  should  make  some  or  all  of 
the  following  discovery  procedures 
available  to  a  CDC  that  receives  a  notice 
of  a  proposed  action  or  immediate 
suspension:  (1)  The  ability  to  undertake 
discovery;  (2)  the  ability  to  review 
SBA's  complete  file;  (3)  the  ability  to 
request  and  review  additional 
documents;  (4)  the  ability  to  question 
SBA's  employees:  (5)  the  ability  to 
obtain  copies  of  any  documentation  that 
SBA  has  obtained  during  the  course  of 
its  investigation  before  or  after  the  CDC 
files  its  objection;  and  (6)  the  ability  to 
obtain  information  horn  third  parties. 
Absent  these  discovery  procedures,  the 
comments  contended,  the  CDC  would 
be  deprived  of  the  ability  to  respond 
meaningfully  to  the  notice.  In  addition. 
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the  comments  urged,  a  C'DC  that  avails 
itself  of  one  or  more  of  these  discover 
procedures  should  have  additional  time 
to  respond  to  the  notice  of  proposed 
enforcement  action  or  immediate 
suspension  or  be  able  to  make 
additional  submissions  to  SBA  beyond 
the  initial  objection  in  opposition  to  the 
enforcement  action. 

The  SBA  does  not  believe  that  these 
discoverv  procedures  are  nt^cessary  to 
provide  the  CDC  with  meaningful 
review  or  appropriate  for  the 
enforcement  action  set  forth  in 
§§  120.854-120.857.  The  existing 
procedures  already  provide  for  a 
meaningful  review,  in  that  the  CDC.  will 
receive  a  written  notice  setting  forth  the 
proposed  enforcement  action  or 
immediate  suspension  and  a  reasonably 
detailed  description  i)f  the  underlying 
facts  and  reasons  for  .SBA's  proposed 
action  or  immediate  suspension,  and 
will  have  the  opportunity  to  submit  its 
objections  and  opposition  to  that  notice. 
A  second  review  is  then  undertaken  bv 
the  Agency  prior  to  the  final  decision. 
and  the  CDC  has  further  relief  in  seeking 
review  from  the  OHA  and  ultimatelv  the 
courts.  The  requested  discovery 
procedures  will  likely  ser\'e  to  delay 
and  frustrate  SBA  efforts  to  undertake 
enforcement  necessary  for  effective 
program  management,  and  result  in 
considerable  additional  burden  on 
limited  Agency  resources  in  responding 
to  the  requested  discoverv.  Indeed,  it 
has  been  the  Agencv's  e.xperience  in 
attempting  enforcement  actions  in  the 
past  that  certain  CDCs  have  attempted  to 
repeatedly  delay  those  efforts. 

Further,  it  is  SBA's  experience  that 
enforcement  actions  are  typicallv  based 
on  documentation  and  information  that 
is  alreadv  available  or  known  to  the 
CDC,  e.g..  loan  documentation,  the 
CDCs  annual  report,  or  correspondence 
between  the  CDC  and  SBA.  Thus,  the 
requested  discover^'  procedures  are 
generallv  not  necessary  Nevertheless, 
SBA  does  recognize  that  if  an 
enforcement  action  is  based  on 
information  derived  from  a  third  partv. 
i.e.  a  party  other  than  SBA  or  a  CDC. 
such  as  a  borrower,  principles  of 
fairness  suggest  that  that  the  CDC 
should  be  provided  with  a  copy  of  the 
relevant  documentation  or  name  of  the 
third  party  in  the  event  the  information 
was  oral.  SBA  recognizes  also,  however, 
that  there  may  be  occasions  where  there 
may  be  compelling  reasons  for  not 
disclosing  the  identity  of  the  third  party 
or  copies  of  the  actual  documentation, 
such  as  privilege  or  significant 
impairment  of  SBA's  ability  to  manage 
the  504  Program.  Therefore,  SBA  has 
added  a  new  section  §  120.856(g) 
providing  that  if  an  enforcement  action 


is  based  upon  information  derived  from 
a  third  party,  SBA's  notice  of  proposed 
action  or  immediate  suspension  will 
provide  copies  of  documentation 
received  from  such  third  party  or  the 
name  of  the  third  party  in  case  of  oral 
information  unless  SBA  determines  that 
there  are  compelling  reasons  not  to 
provide  such  informatitm.  If  compelling 
reasons  exist,  SBA  will  provide  a 
summary  of  the  information  it  received 
to  the  CDC.  Finally,  SBA  disagrees  that 
a  regulation  is  required  to  allow  the 
CDC  to  obtain  information  from  these  or 
other  third  parties  because  the  CDC  can 
pursue  such  information  without  the 
need  for  a  regulation. 

Several  (  omments  asserted  that 
§  12n.85blc)  Inow  renumbered  as 
§  120.856(b)  I  should  provide  that  a  CDC 
which  has  received  a  notice  of  a 
proposed  action  or  immediate 
suspension  has  the  right  to  request  a 
more  definite  statement  if  SBA's  reasons 
for  the  propiised  ac:tion  were  unclear. 
Inasmuch  as  SB.A  would,  as  a  matter  of 
course,  respond  to  any  legitimate 
request  for  clarification,  SBA  agrees  to 
amend  the  regulation  to  make  clear  that 
a  (;DC  mav  request  clarification  of  a 
notice.  SBA  does  not,  however,  agree 
with  thosf  comments  that  suggested  that 
the  regulation  should  be  revised  so  that 
such  a  re(juest  for  clarification  would 
automatically  delay  the  time  for  a  C/JC 
to  respond  to  the  notice.  Allowing  a 
CDC  the  right  to  postpone  its  response 
time  based  on  an  alleged  inabiiitv  to 
understand  a  notice  could  allow  the 
CDC  to  improperly  delay  th(; 
enforcement  action  by  seeking 
clarification  where  none  was  actiiallv 
needed  land  potentially  filing  repeated 
requests  for  clarification),  and  by 
waiting  until  the  last  possible  moment 
to  respond  before  seeking  clarific:ation. 
in  addition,  imposing  an  automatic 
delay  of  the  (DCs  response  time  would 
add  considerable  confusion  to  the 
enforcement  proc;edures  by  creating 
uncertainty  as  to  the  deadline  for  the 
CDCs  response.  Thus,  SBA  has  added 
language  that  the  Agency  "may" 
( rinsider  delaying  the  period  for  the 
CDCs  response  in  the  event  the  CDC 
legitimately  seeks  clarifit:ation  or  has  a 
compelling  basis  for  needing  additional 
time  to  respond.  The  new  language 
would  likely  preclude  a  CDC  from 
delaying  a  request  for  clarification  or 
additional  time  or  improperly  making 
such  requests.  If  SBA  disregarded  a 
legitimate  request  for  clarification  or  an 
extension  of  time  and  proceeded  with  a 
termination  action,  the  CDC  would  have 
a  right  to  appeal  that  decision  before  the 
OHA  or  a  federal  court. 

Several  comments  requested  that 
section  120.856(d)  [now  renumbered  as 


§  120.856(c)]  should  include  a  deadline 
for  SBA  to  issue  a  final  decision  on  a 
proposed  termination  action.  The 
offered  rationale  for  this  request  was 
that  without  a  deadline,  the  CDC  would 
be  "in  limbo  "  for  an  indefinite  period  of 
time  and  could  not  pursue  its  rights 
before  the  OHA  and  the  courts.  SBA 
disagrees  with  these  comments,  for  the 
most  part.  If  SBA  proposes  an 
enforcement  action,  the  CDC  would  not 
lose  any  right  or  authority  until  a  final 
decision  is  made,  and,  therefore,  would 
not  experience  any  prejudice  in  the 
event  that  SBA  did  not  immediately 
issue  a  final  decision.  Similarly,  there  is 
nothing  for  a  CDC  to  appeal  to  OHA  or 
the  courts  until  a  final  decision  is 
rendered.  In  the  case  of  an  immediate 
suspension  under  !?  120.855(b)  [now 
renumbered  as  §  120.856(a)(2)], 
however,  the  CDCs  rights  and  authority 
would  be  affected.  Therefore,  for  those 
actions,  SBA  agrees  that  a  deadline 
should  be  imposed  on  the  issuance  of  a 
final  decision  to  avoid  any  undue 
prejudice  to  the  CDC.  Therefore,  SBA 
has  revised  §  120.856(c)  to  require  the 
Agency  to  issue  a  final  decision  on  an 
immediate  suspension  within  90  days  of 
receiving  the  CDCs  objection. 
Procedures  have  also  been  added  to 
address  this  deadline  in  the  event  a  CDC 
seeks  clarification  or  additional  time.  In 
addition,  SBA  has  clarified  that  Agency 
decisions  must  be  in  writing  in 
^  120.856(c). 

Although  SBA  did  not  receive  any 
comments  pertaining  to  §  120.856(e) 
[now  renumbered  as  §  120.856(d)|.  the 
Agency  has  determined  through  its  own 
initiative  that  there  is  a  conflict  between 
this  section  and  ^  120.856(f)  [now- 
renumbered  as  §  120.856(e)l.  Although 
proposed  §  120.856(e)  provided  that  a 
decision  under  that  section  constitutes 
the  final  agency  decision,  which 
signifies  that  there  is  no  further  appeal 
within  the  agency,  proposed  §  120.856(f) 
allowed  for  an  appeal  from  that  section 
to  the  OHA.  To  address  this 
inconsistency.  §  120.856(e)  has  been 
revised  to  clarify  that  it  only  sets  forth 
a  right  of  appeal  and  appellate 
procedures  for  an  appeal  from 
§120.856tc). 

SBA  also  received  a  comment  from 
the  SBA  OHA  regarding  §  120.856(f) 
[now  renumbered  as  §  120.856(e)] 
requiring  the  OHA  review  of  the  appeal 
of  an  enforcement  action  to  be 
consistent  with  legal  precedent 
developed  under  the  arbitrary  or 
capricious  standard  of  5  U.S.C.  706 
because  under  OHA  regulations  this 
could  be  construed  as  requiring  that 
only  the  SBA  Administrative  Law  Judge 
would  hear  such  appeals.  The  Agency 
intends  that  Administrative  Judges  and 
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the  Administrative  Law  Judge  be  able  to 
hear  appeals  and,  therefore,  has  deleted 
the  reference  to  the  statute.  Nonetheless, 
SBA  expects  that  OHA  judges  will  look 
to  legal  precedent  developed  under  the 
arbitrary  and  capricious  standard  of  the 
APA  in  deciding  appeals  from  these 
enforcement  provisions. 

Many  comments  were  received  that 
the  regulations  should  allow  the  SBA 
Office  of  Hearings  and  Appeals  to  have 
a  de  novo  review  of  enforcement  actions 
in  §  120.856(e).  Several  comments 
contended  this  review  was  provided 
under  current  regulation  {SBA  does  not 
interpret  the  regulation  as  providing 
such  review,  but  acknowledges  that  the 
current  regulation  is  imclear).  One 
comment  stated  that  the  arbitrary  and 
capricious  standard  imposes  such  an 
"excessive"  biuden  upon  the  CDC  that 
"the  decision  of  the  program  office 
would  necessarily  be  affirmed  by  OHA 
even  if  it  was  obviously  wrong." 

SBA  has  considered  but  disagrees 
with  these  contentions  and  has  retained 
the  original  proposed  regulations 
provision  that  the  OHA  review  is 
limited  to  the  arbitrary  and  capricious 
standard,  a  standard  of  review  which  is 
well  established  under  the  law.  As 
previously  noted,  the  fact  that  SBA 
enforcement  actions  are  undertaken 
with  considerable  review  and 
deliberation,  and  that  numerous  agency 
officials  are  involved  in  the  decision, 
should  allay  those  concerned  about 
arbitrary  decisionmaking.  However,  the 
decision  to  take  an  enforcement  action 
necessarily  involves  policy  judgments 
about  what  action  is  in  the  best  interests 
of  the  Agency  and  the  504  Program. 
Therefore,  SBA  does  not  believe  that  it 
is  appropriate  or  in  the  best  interests  of 
the  504  Program  for  the  OHA,  which  is 
not  a  policymaking  office  and  which 
does  not  have  the  familiarity  and 
experience  with  the  504  Program,  to  be 
able  to  undertake  a  de  novo  review  and 
to  make  policy  for  the  504  Program. 

Further,  the  arbitrary  and  capricious 
standard,  although  a  deferential  review, 
requires  that  the  Agency  have  a  rational 
and  reasonable  basis  for  its  decision.  If 
such  a  basis  is  lacking,  the  matter 
should  be  remanded  back  to  the  Agency 
for  further  consideration.  A  review  of 
the  numerous  cases  which  have  applied 
this  standard  and  remanded  agency 
decisions  refutes  any  assertion  that  the 
arbitrary  and  capricious  review  is 
merely  a  rubber  stamp  of  an  agency's 
decision. 

Several  conunents  took  the  position 
that  de  novo  review  by  the  OHA  was 
required  based  upon  the  assertion  that 
procedural  due  process  under  the 
Constitution  requires  that  the  decision 
be  made  by  a  "fair,  neutral  decision 


maker."  These  conunents,  however,  did 
not  argue  or  show  a  basis  for  any 
suggestion  that  the  AA/FA  was  not  a 
fair,  neutral  decision  maker.  Moreover, 
to  the  extent  these  comments  assert  that 
an  appeal  of  an  agency  decision  to  an 
independent  office  of  the  agency  is 
required  by  constitutional  due  process, 
those  comments  are  simply  mistaken. 
SBA  could,  and,  indeed,  has  in 
numerous  regulations,  provided  that  the 
decision  by  the  relevant  agency  official 
is  the  final  agency  action,  without 
providing  any  right  of  appeal  to  the 
OHA.  OHA  review  of  enforcement 
actions  is  not  a  right,  but  an 
accommodation  that  SBA  has  chosen  to 
provide  to  CDGs  in  order  to  improve  the 
fairness  of  the  enforcement  procedvues. 

Several  comments  contended  that  the 
regulations  should  allow  a  CDC  to  raise 
arguments  with  the  OHA  that  it  had  not 
made  to  the  Agency  in  responding  to  a 
proposed  enforcement  action,  and  that 
CD^s  should  have  a  right  of  discovery 
or  to  subpoena  third  parties  in  the  OHA 
to  add  information  to  the  record  of  the 
agency's  decision.  One  comment's 
justification  for  allowing  new  arguments 
to  be  raised  before  the  OHA  was  that 
"the  CDC  may  easily  forget  an  important 
matter  and  not  raise  it  or  make  a 
submission  *   *   *  without  relying  on 
counsel." 

SBA  also  considered  but  is  not 
persuaded  by  these  comments.  If  the 
CDC  provided  the  OHA  with  arguments 
or  information  obtained  through 
discovery  in  the  OHA  that  were  not 
considered  by  the  Agency,  the  OHA's 
review  would  not  merely  evaluate 
whether  the  Agency's  decision  was 
supported  by  the  administrative  record, 
but  would  necessarily  entail  a  de  novo 
review  of  the  underlying  matter.  As 
stated  above,  SBA  believes  such  review 
is  inappropriate.  Additionally,  a  CDC 
that  is  faced  with  a  proposed 
enforcement  action  or  immediate 
suspension  would  be  best  advised  to 
make  sine  that  it  diligently  provides  all 
relevant  information  to  the  Agency  and 
consults  with  counsel  to  the  extent  it 
deems  such  consultation  to  be 
appropriate. 

Nevertheless,  SBA  does  agree  that  a 
CDC  that  can  show  that  it  was  unable  to 
present  facts  or  an  argument  to  the  AA/ 
FA  due  to  compelling  reasons  beyond 
its  control,  and  that  it  has  been 
prejudiced  by  this  inability,  can  request 
that  the  OHA  remand  the  matter  back  to 
the  AA/FA  for  further  consideration. 
This  procedxire  is  set  forth  in  new 
language  that  has  been  added  to 
§  120.856(e).  Similar  language  has  been 
added  to  newly  renumbered 
§  120.856(b)  with  respect  to  a  CDC's 
objection  to  a  notice  of  a  proposed 


action  or  inmiediate  suspension,  with 
conforming  language  added  to 
§  120.856(e)(3). 

SBA  also  has  added  language  to 
§  120.856(e)  that  if  the  OHA  decides  that 
SBA's  decision  was  arbitrary,  capricious 
or  contrary  to  law,  the  OHA  must 
remand  the  matter  to  the  AA/FA  or  the 
deciding  official  for  further 
consideration.  Although  this  was  clearly- 
implied  in  the  proposed  rule,  it  was  not 
explicitly  stated  and  so  SBA  has  added 
this  language  to  the  final  rule  for 
clarification. 

As  discussed  above  with  respect  to 
§  120.810  and  elsewhere,  SBA  has 
deleted  language  from  the  proposed 
regulations  to  the  effect  that  the 
procedures  in  §§  120.854  to  120.856  do 
not  apply  to  those  sections.  SBA  has 
added  a  new  paragraph  120.856(f) 
which  incorporates  the  concept  of  the 
deleted  language  to  specify  that  the 
procedures  in  §  120.856  only  apply  to 
actions  imdertaken  pursuant  to 
§120.855. 

Section  120.861,  job  creation  or 
retention,  is  revised  (see  discussion  of 
revisions  to  §  120.829  for  a  description 
of  the  changes  to  the  job  requirement 
criteria  and  the  comments  received). 
The  change  in  the  criteria  will  be 
published  in  a  Federal  Register  notice 
fi-om  time  to  time. 

Section  120.862,  other  economic 
development  objective,  includes  two 
technical  changes.  The  first  is  the 
Agency-wide  replacement  of  "SIC" 
codes  with  "NAICS"  codes  when 
identifying  the  types  of  small  businesses 
eligible  to  receive  SBA  assistance.  The 
second  is  to  correct  the  cross-reference 
to  the  regulation  that  describes  a 
minority  for  purposes  of  the  public 
policy  goal  of  assisting  minority-owned 
businesses.  The  changes  also  reflect  the 
statutory  changes  to  section  501(d)  of 
the  Act,  which  added  women-owned 
and  veteran-owned  businesses  to  the 
public  policy  goals. 

Section  120.870,  leasing  project 
property,  eliminates  references  to  504 
project  property  being  leased  by  the 
CDC  to  the  borrower.  Comments 
received  suggested  revising  SBA's  rules 
regarding  leasing  to  be  more  flexible. 
SBA  considered  these  comments  to  be 
beyond  the  scope  of  the  proposed  rule. 
Therefore,  SBA  is  adopting  §  120.870  as 
proposed. 

SBA  is  changing  the  heading  of 
§  120.871  to  make  the  form  consistent 
with  other  section  headings. 

Section  120.880,  basic  eligibility 
requirements,  simplifies  the  regulation 
by  replacing  the  actual  size  standards 
with  a  cross-reference  to  the  size 
standard  regulation.  As  the  size 
standard  regulations  change,  so  will  this 
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regulation  without  requiring  it  to  be  re- 
written. Comments  received  were 
supportive  of  this  change.  Therefore. 
SBA  is  adopting  ^  120.880  as  proposed. 

Section  120.882.  eligible  project  costs 
for  504  loans,  clarifies  eligible  costs  that 
mav  be  included  in  504  project  costs. 
SBA  received  some  comments  on  this 
regulation  requesting  clarification.  For 
example,  previously  the  regulation 
included  accounting  fees  as  a 
professional  fee,  but  the  proposed  rule 
does  not.  SBA  deliberately  proposed  to 
remove  accounting  fees  because  even 
though  the  regulation  stated  that  only 
fees  attributable  to  the  project  were  to  be 
included,  borrowers  were  submitting  as 
accounting  costs  fees  charged  by  their 
accountant  to  prepare  financial 
statements,  which  are  a  cost  of  doing 
business,  not  a  project-related  cost.  The 
final  rule  retains  this  charge 
Commenters  were  also  concerned  that 
certain  items  in  the  proposed  rule  were 
not  project-related  fees,  such  as  hazard 
and  flood  insurance.  SB.\  ( f)nsidered 
these  concerns  and  agreed.  Therefore. 
SBA  is  deleting  hazard  and  flood 
insurance  from  the  list  of  eligible  project 
costs  in  *?  120.822.  Recording  fees  are 
eligible  project  costs,  and  are  already 
covered  in  t?  120  882(a).  and  therefore 
do  not  appear  in  ^  120.882(c)  in  the  final 
rule.  Other  comments  were  concerned 
that  such  fees  as  permit  fees  and  utility 
hook-up  fees  were  not  included.  SBA 
believes  such  fees  are  already  covered 
by  «?  120.882(a).  (b).  and  (d).  which  SBA 
did  not  propose  to  change  As  a  result 
of  comments.  SBA  also  deleted  the 
reference  to  ^  120.971(a)(2)  which  limits 
legal  fees  associ'kted  with  a  504  loan  and 
debenture  closing.  .SBA  was  concerned 
that  the  limitation  might  be  construed  as 
also  applying  to  legal  fees  that  are  part 
of  eligible  project  costs.  This  rule  atdopts 
section  ^  120  882  as  proposed  except  as 
discussed. 

Section  120.883.  eligible 
administrative  costs  for  504  loans, 
clarifies  eligible  administrative  costs 
that  mav  be  paid  from  the  proceeds  of 
the  504  Loan  and  debenture.  SBA 
received  some  comments  on  this 
proposed  regulation  that  sought 
clarification  The  comments  objected  to 
what  was  perceived  as  a  stricter 
interpretation  of  eligible  administrative 
costs  for  504  loans  than  previously 
permitted.  SBA  intends  this  result, 
because  administrative  costs  must  be 
very  limited  in  order  to  protect  the 
government's  lien  position  in  the 
collateral.  SBA's  lien  generally  is  in  a 
second  lien  position  behind  a  larger  first 
lien  securing  the  third  party  loan.  The 
Act  requires  the  borrower  to  contribute 
at  least  10  percent  towards  the  project 
costs  (see  section  502(3)(c)  of  the  Act) 


The  calculation  of  the  amount  of  SBA's 
share  of  the  financing  (up  to  a  maximum 
of  40  percent)  as  well  as  the  borrower's 
contribution  is  based  on  the  total 
amount  of  project  costs.  Administrative 
costs  were  designed  to  permit  the 
borrower  to  finance  a  limited  number  of 
specific  fees  above  the  project  costs  as 
part  of  the  debenture  financing  that 
receives  SBA's  100  percent  guarantee. 
Every  dollar  of  administrative  cost  that 
is  included  in  the  debenture  increases 
SBA's  exposure  on  the  debenture  and 
erodes  the  equity  cushion  provided  by 
the  borrower  in  the  collateral.  Therefore, 
it  is  SBA's  intention  that  only  the 
specific  fees  listed  in  the  regulation  be 
financed  bv  the  debenture  and  receive 
SBA's  guaranty  protection.  Fees  that  are 
not  eligible  project  costs  or  eligible 
administrative  costs  must  be  treated 
separately  as  a  cost  of  doing  business  by 
the  borrower.  Accordingly.  ^  120.883  in 
the  final  rule  refers  to  all  of  ^  120.882, 
not  just  to  *t  120.882(c),  to  clarify  that 
none  of  the  fees  that  qualify  as  eligible 
project  costs  under  i^  120.882  may  be 
included  as  administrative  costs 
included  in  the  debenture.  This  rule 
adopts  §  120.883  as  if  was  published  in 
the  proposed  nile  except  as  discussed. 

.Section  120.892  is  revised  to  require 
a  504  loan  borrower  to  provide  to  the 
C^DC  c:urrent  financial  statements  within 
120  days  of  504  loan  closing,  instead  of 
within  90  davs.  Comments  received 
vv«;re  supportive  of  this  change.  This 
rule  adopts  *»  120.892  as  proposed. 

.SBA  is  changing  the  headings  of 
§§  120.900  and  120  910  to  make  their 
form  consistent  with  the  other  section 
headings  in  Subpart  H 

Section  120.91 1,  land  contributions, 
makes  a  technical  correction  to  the 
regulation  bv  deleting  the  reference  to 
t;DCs.  CDCs  do  not  contribute  land  for 
a  504  loan. 

Section  120.91.J.  limitations  on  any 
SBIC  contributions.  clarifit!s  the 
heading,  and  adds  a  cross-reference  and 
clarifies  the  section. 

Section  120.923.  policies  on 
subordination,  changes  the  section 
heading  and  consolidates  the  current 
§<»  120.923  and  120.924 

Section  120.925.  preferences,  adds  a 
cross-reference  to  another  SBA 
regulation  governing  preferences. 

Section  120.92f).  referral  fee,  modifies 
the  current  language  by  adding 
"reasonable  "  in  describing  the  referral 
fee  that  a  CDC  may  charge  a  third  party 
lender.  The  c:hanges  also  emphasize  that 
neither  the  lender  nor  the  CDC  can 
charge  this  fee  to  the  borrower.  SBA 
received  one  commcmt  that  suggested 
that  a  CDC  be  permitted  to  charge  a 
referral  fee  to  a  borrower.  The 
c  nmmenter  believes  that  it  is  in  the  best 


interest  of  a  potential  borrower  that 
requires  additional  help  in  accessing 
capital  to  charge  this  fee  directly  to  the 
borrowers.  The  commenter  also  stated 
that  the  inability  to  charge  the  fee  to  a 
borrower  would  be  a  disincentive  to  the 
CDC  to  find  a  lender  for  difficult  or 
rural-based  loans.  SBA  considered  this 
comment  but  was  not  persuaded.  SBA 
has  observed  that  the  fees  permitted  to 
be  charged  bv  a  CDC  to  a  borrower  have 
generally  been  sufficient  to  reimburse  a 
CDC  for  its  services  related  to  all  aspects 
of  a  504  financing.  With  the  increase  in 
choice  among  CDCs  for  a  potential  504 
borrower  as  a  result  of  this  rule.  SBA 
believes  the  fees  permitted  to  be  charged 
to  a  borrower  are  sufficient  incentive  to 
CDCs  to  make  financing  available  to  all 
eligible  and  credit-worthy  504 
borrowers. 

Section  120.930.  amount,  eliminates 
the  requirement  that  SBA  must  approve 
504  loans  between  $25,000  and  $50,000 
on  an  exception  basis.  SBA  does  not 
believe  that  it  ever  has  declined  such  a 
request.  Comments  received  on 
!^§  120.900-120.930  were  generally 
supportive.  SBA  is  adopting  §  120.900. 
§120.910.  §120.911.  §120.913. 
§  120.923.  §  120.925,  §  120.926,  and 
§  120.930  as  thev  were  proposed. 

Section  120.931.  504  lending  limits, 
increases  the  dollar  amounts  to  reflect 
the  changes  to  section  502(2)  of  the  Act 
that  became  effective  December  21. 
2000.  Comments  received  suggested  that 
this  section  be  adju.sted  automatically  to 
reflect  any  changes  established  by 
Congress.  SBA  considered  these 
comments  but  believes  the  suggestions 
are  beyond  the  scope  of  the  proposed 
rule.  SBA  is  adopting  §  120.931  as 
proposed. 

Section  120.933,  maturity,  creates 
flexibility  in  debenture  maturities.  This 
will  permit  SBA  to  consider  other 
maturities  besides  10  and  20  years  at 
some  future  date.  SBA  received 
comments  regarding  the  proposed 
change  that  expressed  concern  regarding 
SBA's  proposal  to  permit  additional 
maturities.  The  comments  suggested 
that  this  would  "cause  chaos  in  the 
funding  markets"  or  "wreak  havoc." 
SBA  considered  these  comments  and 
strongly  disagrees.  SBA  notes  that  the 
home  mortgage  industry  has  expanded 
the  number  of  maturities  offered 
substantially  to  better  serve  the  needs  of 
home  loan  borrowers.  While  SBA  has  no 
immediate  plans  to  make  changes  to  the 
10  and  20-year  maturities  now  used, 
SBA  believes  it  is  important  that  the 
Agency  has  this  flexibility  in  order  to 
serve  the  changing  needs  of  the  small 
business  community.  Therefore.  SBA  is 
publishing  the  regulation  as  proposed  to 


57978  Federal  Register/ Vol.  68,  No.  194 /Tuesday.  October  7,  2003 /Rules  and  Regulations 


Federal  Register / Vol.  68,  No.  194 /Tuesday,  October  7,  2003 /Rules  and  Regulations  57977 


permit  SBA  greater  flexibility  in 
meeting  the  needs  of  the  marketplace. 

Section  120.934,  collateral,  qlarifies 
the  paragraph  by  rearranging  and  re- 
wording the  sentences. 

Section  120.935,  changes  the  heading. 

Section  120.936,  subordination  to 
CDC,  is  deleted.  SBA  believes  that  this 
regulation  is  a  holdover  from  the  former 
501  and  502  programs.  SBA  knows  of  no 
instance  when  a  CDC  has  requested  a 
subordination  on  its  504  loans. 
Comments  received  were  supportive  of 
the  changes  to  §§120.934-120.936.  SBA 
adopts  §§  120.934, 120.935,  and  120.936 
as  they  were  published  in  the  proposed 
rule. 

Section  120.960,  responsibility  for 
closing,  describes  the  circumstances 
under  which  SBA  can  decline  to  close 
a  debenture  or  cancel  its  guarantee  of 
the  debenture  prior  to  sale.  Several 
comments  received  suggested  that  the 
regulation  gives  too  much  unilateral 
authority  to  SBA.  While  the  commenters 
did  not  suggest  that  SBA  eliminate  its 
right  to  review  the  debenture  closing 
before  the  debentiu*  sale,  they  did 
suggest  that  SBA  would  have  too  much 
discretion  under  this  regulation  as 
proposed,  to  decline  to  approve  a 
debenture  for  sale.  SBA  considered 
these  concerns  and  agrees  that  several 
changes  are  needed,  which  will  make 
this  section  more  consistent  with  SBA's 
long-standing  practice  in  place  for  SBA- 
guaranteed  7(a)  loans  but  without 
eliminating  SBA's  review  of  504  loan 
and  debenture  closing  prior  to 
debenture  sale.  SBA  has  not  proposed 
to,  and  does  not  in  the  final  rule 
eliminate,  this  prior  review  by  SBA, 
because  of  the  significant  differences 
between  the  504  Program  and  the  7(a) 
program  with  regard  to  SBA's  practice 
for  determining  SBA's  liability  under  its 
guciranty.  SBA  believes  it  must  have  the 
discretion  to  take  the  actions  set  forth  in 
§  120.960(c)  in  order  to  adequately 
protect  SBA's  guaranty  of  the  debenture 
and  minimize  the  credit  risk  to  the 
entire  504  loan  portfolio. 

Section  120.524  describes  the  bases 
upon  which  SBA  may  be  released  fitsm 
liability  on  its  guaranty  for  7(a)  loans. 
SBA  reviews  the  7(a)  lender's 
dociunentation  after  the  7(a)  loan  is 
closed  and  disbursed  and  usually  only 
after  a  default.  The  purpose  of  the 
review  is  to  determine  whether  SBA 
should  honor  its  guaranty  by  granting  a 
piuchase  request,  seek  a  reduction  in 
SBA's  guaranty  liability,  deny  liability 
in  full  or  in  part  on  SBA's  guaranty,  or 
seek  recovery  from  the  lender  if  the  SBA 
has  already  purchased  the  loan  bom  the 
secondary  market  holder  or  from  the 
lender  itself.  The  purchase  review  is  a 
process  that  serves  to  minimize  an 


erroneous  payment  by  SBA,  by  ensuring 
that  SBA  purchases  only  those  loans 
which  were  originated,  closed,  serviced 
and  liquidated  in  accordance  with  the 
loan  authorization,  prudent  lending 
standards,  and  SBA  regulations  and 
other  requirements. 

As  discussed  under  §  120.848, 
cmrently  there  is  no  such  purchase 
review  process  for  504  loans;  SBA 
simply  honors  its  guaranty  to  the 
debenture  holder  and  generally  does  not 
seek  recovery  against  the  CDC  for  SBA's 
loss  under  the  guaranty  (although  SBA 
has  such  regulatory  authority).  If  a  CDC 
were  to  close  a  504  loan  and  debenture 
without  SBA  review,  then  SBA  likely 
would  need  to  create  a  new  review 
process,  to  take  place  after  SBA's 
purchase  of  the  debenture  upon  default 
on  the  504  loan,  to  ensure  that  the  CDC 
had  closed  the  504  loan  in  accordance 
with  the  loan  authorization,  prudent 
lending  standards  and  SBA  regulations 
and  other  requirements,  and  if  a 
deficiency  were  discovered,  SBA  would 
need  to  determine  the  extent  to  which 
SBA  should  seek  recovery  from  the  CDC 
for  SBA's  loss  under  its  guaranty.  SBA 
does  not  intend  to  implement  such  a 
process  in  the  504  Program  at  this  time. 
For  these  reasons  and  based  on 
reconunendations  from  commenters,  in 
the  final  rule  SBA  added  the  word 
"materially"  to  §  120.960(c)(1),  to  make 
it  consistent  with  §  120.524(a)(1);  and 
changed  the  phrase  "a  material  adverse 
change"  to  "an  uru-emedied  material 
adverse  change"  to  §  120.960(c)(7),  to 
make  it  consistent  with  the  terms  of  the 
504  loan  authorization.  Other  than  these 
changes,  §  120.960  is  implemented  as 
proposed. 

Section  120.970,  servicing  of  504 
loans  and  debentiures,  clarifies  the 
regulation  regarding  a  CDC's 
responsibility  in  servicing  a  504  loan. 
Comments  received  on  this  regulation 
suggested  that  SBA  establish  a  new 
borrower  fee  identified  as  a  "default 
servicing  fee."  According  to  the 
conunenters,  the  borrower  would  incur 
the  fee  if  the  borrower  failed  to  comply 
with  certain  requirements  such  as 
submitting  financial  statements.  Since 
the  proposed  rule  did  not  propose  this 
new  fee  to  a  borrower,  this  suggestion  is 
beyond  the  scope  of  the  proposed  rule. 
Comments  also  suggested  that 
§  120.970(c)  was  confusing  because  it 
seemed  to  suggest  that  the  borrower,  not 
the  CDC,  was  responsible  for  filing 
renewals  and  extensions  of  seciuity 
interests.  SBA  considered  these 
comments  and  concurs.  SBA  has 
modified  the  rule  to  clarify  that  the  CDC 
is  responsible  for  filing  renewals  and 
extensions.  This  rule  adopts  §  120.970 


as  it  was  published  in  the  proposed  rule 
except  as  discussed. 

Section  120.971,  allowable  fees  paid 
by  borrower,  clarifies  the  language 
describing  the  loan  closing  fees  that  a 
CDC  may  charge  Comments  received 
suggested  a  change  to  permit  CDCs  the 
ability  to  increase  the  servicing  fee 
charged  to  an  uncooperative  borrower 
for  issues  such  as  not  providing 
required  statements  of  proof  of 
insurance,  evidence  of  tax  payments  or 
financial  statements.  SBA  considered 
these  comments  but  believe  they  are 
beyond  the  scope  of  this  rulemaking. 
This  rule  adopts  §  120.971  as  proposed. 

Section  120.972,  third-party  lender 
participation  fee  and  CDC  fee.  revises 
the  heading,  deletes  the  language  "from 
the  Third  Party  Lender"  from  paragraph 
(a),  and  slightly  clarifies  paragraph  (b). 
SBA  may  accept  the  third  party  lender 
participation  fee  from  the  third  party 
lender,  the  504  borrower,  or  the  CDC. 
This  final  rule  implements  §  120.972  as 
proposed. 

SBA  is  removing  §§  120.980-120.984. 
Comments  received  were  supportive  of 
these  changes.  This  rule  removes 
§§120.980-120.984. 

Compliance  With  Executive  Orders 
13132, 12988,  and  12866,  the 
Regulatory  Flexibility  Act  (5  U.S.C 
601-612),  and  the  Paperwork 
Reduction  Act  (44  U.S.C,  Ch.  35) 

Executive  Order  13132:  For  the 
purposes  of  Executive  Order  13132,  the 
SBA  determined  that  this  rule  has  no 
federalism  implications  warranting 
preparation  of  a  federalism  assessment. 

Executive  Order  12988:  For  purposes 
of  Executive  Order  12988,  Civil  Justice 
Reform,  SBA  determined  that  this  rule 
is  drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  paragraph  3  of  that  Order. 

Executive  Order  12866:  The  Office  of 
Management  and  Budget  (OMB)  has 
determined  that  this  rule  constitutes  a 
significant  regulatory  action  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  SBA  received  no 
comments  regarding  the  Executive 
Order  from  the  public.  SBA  believes 
there  is  a  need  for  this  regulatory  action 
for  the  reasons  stated  in  the  preamble 
above.  SBA  believes  these  regulatory 
changes  will  improve  504  Program 
delivery  to  small  business  customers  to 
increase  customer  choice  of  service; 
increase  third  party  lender  choice  of 
CDCs;  facilitate  the  formation  of  new 
CDCs;  facilitate  the  expansion  of 
existing  CDCs;  and  increase  the  number 
of  CDCs  able  to  take  advantage  of 
special  initiatives  for  nu^  areas.  By 
allowing  market-driven  forces  to 
determine  availability  of  504  Program 
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service,  small  businesses  will  have 
greater  opportunity  to  negotiate  the  best 
total  financing  package,  including  fees, 
as  well  as  receive  increased  ser\ice  by 
CDCs  In  addition,  the  504  Program  will 
be  more  responsive  to  changes  in  market 
conditions.  SBA  believes  that  there  are 
no  viable  alternatives  to  these  changes 
that  would  produce  similar  positive 
results  without  imposing  an  additional 
burden  on  the  SBA  or  the  public. 

In  Fiscal  Year  (FY)  -'002.  QMS 
developed  the  Program  Assessment 
Rating  Tool  (PART)  to  establish  a 
systematic,  consistent  process  for  rating 
the  performance  of  programs  across  the 
Federal  government.  The  504  Program 
was  evaluated  under  the  PART  criteria 
in  FY  2002  The  PART  review  revealed 
that  the  SB.\  needs  to  ini:re^.se  the 
availability  of  CDCs  within  the  504 
Program  to  improve  customer  access  to 
loans.  Additiimally.  increasing  the 
availability  of  CDCs  will  enable 
borrowers  to  determine  which  of  the 
SB.-\'s  loan  programs  best  meet  their 
needs.  The  ,SBA  expects  that  this  rule 
will  address  that  recommendation  from 
OMB.  The  OMB  PART  review  on  this 
program  can  be  found  at  /iff p. //www. 
i\hitebuuse.gov/omb/hudget/fy2004/ 
pmai'vertifieddfvehtpmcnt  pdf. 

The  SBA  does  not  have  sufficient  data 
to  establish  a  baseline  in  order  to 
measure  the  costs  and  benefits  of  this 
rule  on  the  affected  public.  However, 
the  SBA  has  data  on  the  cost  to  SBA  of 
the  504  Program.  In  FY2002,  the  cost  of 
the  504  Program  to  SBA  was 
approximately  SI 5  million.  The 
majority  of  the  cost  of  the  Program,  82 
percent  or  S12.6  million,  was  for  the 
cost  of  the  field  office  staff  support  that 
reviewed  and  approved  loan 
applications  and  conducted  marketing 
and  outreach  to  generate  new  loans.  The 
cost  of  the  504  Program  to  the  SBA  also 
includes  the  cost  of  reviewing  and 
analyzing  CDC  requests  to  expand  their 
areas  of  operations  by  SBA's  field  office 
and  Headquarters  staff.  The  SBA  would 
expect  this  cost  to  decline  substantially 
as  a  result  of  this  final  rule  because  it 
permits  all  CDCs  to  operate  at  least 
throughout  their  State  of  incorporation. 
Other  data  on  costs  of  the  program  can 
be  found  at  http://w-ww  sbagov/ 
aboutsba/budgetplans.html.  Relevant 
information  is  provided  on  pages  23-24 
of  SBA's  Budget  Request  and 
Performance  Plan:  Congressional 
Submission  Fiscal  Year  2004  and  on 
pages  69-71  of  SBA's  Performance  and 
Accountability  Report  Fiscal  Year  2002. 

Regulatory  Flexibility  Art:  This  rule 
directly  affects  all  CDCs,  of  which  there 
are  approximately  270.  SBA  has 
determined  that  CDCs  fall  under  the  size 
standard  for  NAICS  522298.  All  Other 


Nondepositorv  Credit  Intermediaries. 
The  size  standard  is  S6  million  in 
average  annual  receipts.  SBA  estimates 
that  at  least  95  percent  of  the  CDCs  do 
not  exceed  this  size  standard  and  are 
therefore  considered  small  entities  by 
this  definition.  Thus.  SBA  has 
determined  that  this  rule  will  have  an 
impact  on  a  substantial  number  (}f  small 
entities. 

Even  though  SBA  has  determined  that 
this  rule  will  have  an  impact  on  a 
substantial  number  of  small  entities. 
SBA  has  determined  that  the  impact 
will  not  be  significant.  SBA  understands 
the  concerns  raised  l)\'  some  comments 
received  that  suggested  that  this  rule 
may  have  a  significant  impact  on  many 
small  and  rural  CDCs.  Some  comments 
expressed  the  concern  that  increased 
competition  and  reliance  on  market 
forces  could  lead  to  more 
decertifications  of  small  and  rural  CDCs. 
Other  commenters  stated  that  small 
CDCs  will  not  be  able  to  compete  in  the 
new  competitive  environment  this  rule 
would  create.  For  example,  one  stated 
concern  is  that  larger  t^DCs  would  have 
an  unfair  adviintage.  and  that  small 
CDCs  would  be  hurt  by  the  new 
competition  because  many  small  CDCs 
will  not  have  the  resources  necessary  to 
access  more  profitable  markets  beyond 
their  current  area  of  operations  while 
larger  (]DCs  will  access  the  more 
profitable  markets  of  small  and  rural 
CDCs. 

SBA  considered  these  comments  but 
continues  to  believe  that  the  rule  is  not 
significant.  SBA  believes  that  the  effect 
of  this  rule  will  he  first  to  "level  the 
plaving  field"  by  allowing  CDCs  more 
flexibility  to  choose  the  optimal  area  of 
operations  within  their  State  of 
incorporation.  Currently,  each  CDC  has 
a  specific  area  of  operations  that  is 
approved  by  SBA.  The  typical  area  of 
operations  is  several  counties  within  the 
C^DC's  State  of  incorporation.  If  a  CDC 
wishes  to  apply  to  expand  into 
neighboring  counties,  it  can  only  do  so 
if  those  counties  are  available.  A  county- 
is  available  to  a  new  CDC  or  a  CDC 
requesting  to  expand  its  area  of 
operations  if  the  (;DC(s)  that  include 
that  county  in  its  area  of  operations  is 
not  meeting  a  threshold  of  one  504 
approval  per  year  per  100.000 
population  averaged  over  two  years.  If 
the  existing  CDC  is  meeting  this 
threshold  of  activity,  both  an  applicant 
wishing  to  become  a  CDC  and  a  CDC 
wishing  to  expand  its  area  of  operations 
is  barred  from  int  luding  that  county  in 
their  request.  This  rule  eliminates  that 
threshold  and  permits  all  CDCs  the 
opportunity  to  operate  anywhere  in 
their  State  of  incorporation.  This  would 
allow  CDCs  in  less  lucrative  areas  to 


have  access  to  the  greater  opportunities 
available  in  the  more  lucrative  areas. 

SBA  believes  that  some  CDCs  will 
choose  to  continue  to  operate  in  those 
counties  they  presently  operate  in  while 
others  will  choose  to  expand  their 
market  area  into  neighboring  counties  or 
throughout  the  State.  It  has  been  SBA's 
experience  with  CDCs  that  are  permitted 
to  compete  with  other  CDCs  in  the  same 
market  area,  that  the  market  of  eligible 
504  projects  itself  expands,  resulting  in 
a  benefit  for  the  affected  CDCs  as  well 
as  a  benefit  to  small  business  borrowers. 
A  recent  example  was  the  approval  of  a 
large  CDC  into  a  small  CDCs  area  of 
operations  in  the  Midwest.  As  a 
consequence,  a  county  in  which  there 
had  been  no  504  loan  activity  the  prior 
year  generated  two  504  loans  for  the 
small  CDC  and  three  504  loans  for  the 
large  CDC. 

SBA  also  believes  that  smaller,  rural 
CDCs  will  derive  a  similar  benefit  by 
having  a  greater  opportunity  to  meet  the 
required  504  loan  activity  level.  Since 
1993,  SBA  has  had  to  revoke 
certifications  from  more  than  100  CDCs 
and  transfer  their  504  loan  portfolios 
and  fees  to  other,  active  CDCs  due  to 
their  failure  to  meet  the  required  504 
activity  level  of  two  504  loan  approvals 
per  year  averaged  over  two  years.  Most 
of  these  CDCs  have  been  located  in  rural 
areas  where  there  are  a  limited  number 
of  potential  504  projects.  Competition 
with  other,  larger  CDCs  was  not  the 
reason  why  these  rural  CDCs  could  not 
meet  the  required  loan  volume.  There 
was  simply  a  lack  of  504-eligible 
projects  in  the  geographic  area.  This 
rule  enables  those  small,  rural  CDCs  the 
opportunity  to  expand  their  market  area 
bv  doing  projects  in  more  populous 
areas,  resulting  in  their  more  easily 
meeting  the  504  loan  activity  level.  The 
result  will  be  that  these  CDCs  will 
remain  in  the  program  and  continue  to 
be  available  locally  to  small  businesses 
in  the  rural  areas.  At  the  same  time, 
those  CDCs  that  currently  have 
exclusive  areas  that  include  populous 
urban  areas  resulting  in  substantial  504 
loan  activity  may  seek  to  expand  their 
market  areas  into  the  less  lucrative  rural 
areas  which  will  increase  awareness  of 
the  program  overall  which  may  in  turn 
be  beneficial  to  the  small,  rural  CDCs. 

Finally,  as  stated  previously,  it  has 
been  SBA's  experience  that  the  more 
CDCs  that  market  the  504  program  in  a 
particular  area,  the  higher  the  504  loan 
volume  in  that  area.  SBA  believes  that 
this  is  due  to  the  additional  marketing 
initiatives  by  the  CDCs  which  creates  an 
increased  awareness  of  the  504  Program 
among  the  local  lending  community  and 
improves  their  willingness  to  participate 
because  they  have  a  choice.  SBA 
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believes  this  increased  awareness  in  the 
504  Program  can  benefit  small  and  rural 
CDCs  even  if  they  do  not  have  the 
resources  to  increase  their  own 
marketing  and  outreach  efforts.  SBA 
also  believes  having  midtiple  CDCs  in 
the  area  improves  the  service  provided 
by  the  CDCs,  which  also  makes  the  504 
Program  more  useful  to  the  local 
lending  communities.  As  more  and 
more  lenders  successfully  use  the 
program,  they  discuss  it  and  provide 
information  about  it  to  other  lenders 
which  increases  the  impact  of  the 
marketing  efforts  of  all  CDCs  serving  the 
area.  A  similar  phenomenon  occurred  in 
the  lending  industry.  Over  the  years, 
lenders  participating  in  SBA's  7(a) 
program  have  always  been  willing  to 
come  to  lenders'  meetings  to  describe 
their  activity  with  other  lenders.  They 
do  this  because  they  recognize  that  as 
more  people  are  aware  of  the  program, 
the  size  of  the  market  will  increase, 
resulting  in  more  overall  loan  activity 
for  the  lender. 

This  rule  also  permits  new  CDCs  the 
opportunity  to  market  in  areas  that  may 
produce  more  504  loans  sooner.  This  in 
turn  should  permit  the  new  CDC  the 
ability  to  reach  a  breakeven  point  sooner 
in  its  operations  and  continue  to  meet 
the  required  504  activity  of  two  504 
approvals  per  year.  Cvirrently  it  is 
estimated  that  it  takes  a  CDC  at  least  two 
years  at  a  cost  of  $200,000  or  more  to 
reach  the  504  activity  level  where  the 
504  fee  income  covers  the  CDC's 
expenses.  Very  few  of  the  new  CDCs 
that  SBA  has  certified  in  recent  years 
have  been  able  to  remain  viable. 
Allowing  CDCs  to  market  in  multiple 
areas  increases  their  ability  to  obtain 
customers. 

To  summarize,  the  expected  results  of 
this  final  rule  are  that  CDCs  (and 
existing  and  futiue  504  loan  borrowers) 
will  benefit  because  small,  rural  CDCs 
that  currently  struggle  to  meet  the 
volume  requirement  will  be  retained, 
awareness  of  the  504  program  among 
lenders  will  increase,  new  CDCs  will 
have  a  greater  opportimity  to  succeed, 
and  borrowers  will  have  more  choice 
among  CDCs. 

In  addition,  SBA  expects  this  rule  will 
result  in  a  reduction  in  the  overall 
paperwork  burden  for  CDCs  since  CDCs 
will  no  longer  have  to  apply  to  SBA  to 
expand  their  area  of  operations  within 
their  State  of  incorporation.  SBA 
received  and  approved  approximately 
11  expansion  requests  diu-ing  2002.  All 
were  for  CDCs  requesting  expansions 
into  neighboring  coimties  within  the 
CDC's  State  of  incorporation.  The 
burden  hours  for  a  new  CDC  or  a  CDC 
wishing  to  expand  to  complete  an 
application  is  estimated  to  be  10  hoius. 


None  of  the  applications  for  an 
expansion  would  have  been  necessary 
under  this  rule.  In  addition,  appliccuits 
requesting  to  become  CDCs  also  will  be 
permitted  to  establish  their  optimal  area 
of  operations  within  their  State  of 
incorporation  without  being  excluded 
from  areas  that  currently  have  one  or 
more  CDCs.  The  SBA  receives  one  or 
two  applications  to  become  a  CDC  per 
year.  The  burden  hours  for  an 
application  will  be  reduced  by 
approximately  one  hour  due  to  the 
changes  in  the  general  membership 
requirements  that  will  allow  an 
applicant  more  flexibility  in  meeting 
this  requirement.  The  SBA  believes  that 
the  economic  impact  of  the  reduction  in 
paperwork,  if  any,  will  be  minimal  to 
small  entities. 

SBA  also  received  comments 
expressing  concern  about  the 
enforcement  provisions  and  the 
perceived  increased  authority  SBA 
would  derive  ft-om  the  provisions.  SBA 
disagrees  that  the  new  enforcement 
provisions  will  result  in  significant 
economic  impact.  Although  SBA  had 
proposed  allowing  the  use  of  fees  that 
CDCs  receive  to  compensate  SBA  from 
financial  losses  resulting  from  improper 
CDC  conduct,  the  final  rule  deletes  this 
provision.  SBA  also  has  a  history  of  fair 
and  evenhanded  use  of  enforcement 
authority  in  all  of  our  lending, 
prociuement,  grant,  and  other  assistance 
programs.  CDCs  are  protected  from 
unfair  or  biased  enforcement  of  the  rules 
through  the  notice  and  appeal 
procedures  in  the  regulations. 

Accordingly,  SBA  determines  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612. 

Paperwork  Reduction  Act:  For  the 
purposes  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  Chapter  35,  SBA  has 
submitted  two  different  reporting 
requirements  to  0MB  for  review:  (1)  the 
PCLP  application  and  (2)  the  PCLP  Loan 
Loss  Reserve  Fund  (LLRF)  reporting 
requirements.  SBA  received  no 
comments  from  the  public  regarding 
these  two  information  collections.  SBA 
makes  no  changes  to  either  of  these 
information  collections  in  this  rule. 

A.  Application 

The  PCLP  application  form  is  for  the 
use  of  the  26  PCLP  CDCs  as  provided  in 
§  120.848(d).  The  application  will  allow 
SBA  to  collect  the  information  it  needs 
from  the  PCLP  in  order  to  extensively 
analyze  the  borrower's  financing 
proposal,  including  information  on  the 
borrower's  personal  and  business 
financial  statements,  cash  flow 


projections,  and  related  information  to 
support  an  eligibility  determination. 
Analysis  of  the  application  is  activities 
are  designed  to  control  and  limit  the 
risk  associated  with  the  504  Program 
and  SBA's  guaranty,  but  they  do  require 
significant  SBA  resources.  SBA 
estimates  the  biuden  of  this  collection 
of  information  as  follows:  A  PCLP  CDC 
will  complete  these  forms  for  each  PCLP 
loan  it  processes.  SBA  estimates  that  the 
time  needed  to  complete  this  collection 
is  45  minutes.  SBA  estimates  that  the 
cost  to  complete  this  collection  will  be 
approximately  $20  per  hour  due  to  the 
clerical  natiue  of  most  of  the 
completion.  Total  estimated  aggregated 
burden  per  annum  is  estimated  to  be 
approximately  700  hoius  per  annum 
costing  an  aggregated  $14,000  per  year. 

B.  LLRF  Compliance  Information 

The  LLRF  Compliance  form  is  for  the 
use  of  the  26  PCLP  CDCs  as  provided  in 
§  120.847(f).  The  LLRF  compliance 
information  will  document  the  PCLP 
CDC's  meeting  of  the  LLRF  deposit 
requirements.  This  will  require  the 
PCLP  CDC  to  keep  track  of  the  face 
amount  of  each  PCLP  debenture  and 
then  determine  and  record  the  amoimt 
that  must  be  contributed  into  its  LLRF. 
SBA  estimates  the  burden  of  this 
collection  of  information  one  hour  per 
PCLP  debenture.  PCLP  debentiue 
volume  will  vary  significantly  among 
participants.  We  expect  that  few  PCLP 
CDCs  will  issue  more  than  50  PCLP 
debentiues  annually.  That  would  mean 
an  aggregate  burden  of  no  more  than  50 
hoius  per  year.  SBA  estimates  that  the 
added  cost  would  be  minimal,  because 
existing  PCLP  CDC  support  staff  and 
ordinary  bank  records  will  cover  the 
labor  costs.  At  an  estimate  of  $10  per 
hour,  the  reporting  requirements  would 
not  likely  exceed  $500  per  year  for  any 
PCLP  CDC. 

SBA  created  these  information 
collections  with  the  goal  of  collecting 
only  the  necessar>'  information  needed 
to  successfully  and  efficiently  operate 
the  CDC  program  with  minimal  burden 
to  the  public. 

List  of  Subjects  in  13  CFR  Part  120 

Loan  Programs — business,  Reporting 
and  recordkeeping  requirements.  Small 
business. 

■  For  the  reasons  discussed  in  the 
preamble,  SBA  is  amending  13  CFR  part 
120  as  follows: 

PART  120— BUSINESS  LOANS 

■  1.  The  authority  citation  for  part  120 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6),  636(a)  and 
(h),  696(3)  and  697(a)(2). 
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■  2.  Amend  *)  120.10  by  adding  a 
definition  of  "SOP"  to  read  as  follows: 

«         «         *         «         * 

SUPs  are  SBA  Standard  Operating 
Procedures,  as  issued  and  revised  by 
SBA  from  time  to  time 

Subpart  A — Policies  Applying  to  All 
Business  Loans 

■  3.  Revise  the  first  sentence  of  the 
introductorv  text  of «?  120  140  to  read  as 
follows: 

§  120.140    What  ettiical  requirements  apply 
to  participants? 

Lenders.  Intermediaries,  and  CDCs  (in 
this  section,  collectively  referred  to  as 
"Participants"),  must  act  ethicallv  and 
exhibit  good  character   *    *    * 


Subpart  H — Development  Company 
Loan  Program  (504) 

■  4  Revise  the  heading  of§  120.800  to 
read  as  follows: 

§120.800    Tt>e  purpose  of  the  504  program. 

•  «  *  «  • 

■  5  Revise  the  heading  of  §120.801  to 
read  as  follows: 

§  1 20.801     How  a  504  Project  is  financed. 

♦  «  «  •  • 

■  6.  Amend  §  120.802  bv  remnvinu  thf 
definiti(m  of  "Associate  Develupment 
Compan\  ";  revising  the  definition  of 
"Area  of  Operations";  adding  definitiims 
of  "Designated  .Attnrnev".  "Lead  SBA 
Office",  and    Pnnrity  CUC":  and 
revising  the  first  sentence  of  the 
definition  of  "Local  Px:onomic  i-\rea".  to 
read  as  follows: 

§120.802     Definitions. 

«  «         ♦  «  * 

Area  of  Optration^^  is  the  geographic 
area  where  SBA  has  approved  a  CDCTs 
request  to  provide  .504  program  services 
to  small  businesses  on  a  permanent 
basis  The  niinmuim  Area  of  Operations 
is  the  State  in  whn  h  'he  CDC.  is 
incorporated. 
***** 

Df'siiiiuiti'd  Attornt'v  is  the  CDC 
closing  attornev  thai  SBA  has  appro\'ed 
to  close  loans  under  an  expedited 
(.losing  process  for  a  Priority  CDC. 

Laid  SBA  Offuv  is  the  SBA  District 
Office  designateti  by  SBA  as  the  primarv 
liaison  between  SB.A  and  a  CDC  and 
with  responsibilit\  for  managing  SBA's 
relationship  with  that  CDC. 

Local  Economic  Area  is  an  area,  as 
determined  bv  SBA.  that  is  in  a  State 
other  than  the  State  in  which  an  existing 
(;DC  (or  an  applicant  applving  to 
become  a  CDC)  is  incorporated,  is 


contiguous  to  the  CDC's  existing  Area  of 
Operations  (or  the  applicant's  proposed 
Area  of  Operations)  of  its  State  of 
incorporation,  and  is  a  part  of  a  local 
trade  area  that  is  contiguous  to  the 
t^D(7s  Area  of  Operations  (or  applicant's 
proposed  Area  of  Operations)  of  its  State 
of  incorporation    *    *    * 
•      ^*         »  *         * 

Fnontv  CDC  is  a  CDC"  certified  to 
partic:ipate  on  a  permanent  basis  in  the 
.^04  program  (see  §  120.812)  that  SBA 
has  approved  to  participate  in  an 
expedited  ,t()4  loan  and  Debenture 
closing  process. 
***** 

■  7   Revise*^  1  20  810  to  read  as  follows: 

§  1 20.81 0    Applications  for  certification  as 
a  CDC. 

(a)  .\n  applic:ant  for  f:ertification  as  a 
CDC  must  appiv  to  the  SBA  District 
Office  se.-ving  the  jurisdiction  in  which 
the  applicant  has  or  proposes  to  locate 
Its  headquarters  (see  i^  101  103  of  this 
chapter) 

(b)  The  applicant  must  apply  for  an 
Area  of  Operations.  The  applicant's 
proposed  Area  of  Operations  must 
include  the  entire  State  in  which  the 
applicant  is  incorporated,  and  may 
include  l,o(  al  Kc:onomic  Areas.  An 
applicant  mav  not  apply  to  cover  an 
area  as  a  Multi-State  C"DC 

(c)  The  applicant  must  demonstrate 
that  it  satisfies  the  (IDC  certification  and 
operational  recpiirements  in  *^i?  120.820. 
and  120,822  through  120.824.  The 
applicant  also  must  include  an 
operating  budget,  approved  by  the 
applicant's  Board  of  Directors,  which 
demonstrates  the  recjuired  financial 
abilitv  (as  desi  ribed  in  <?  120.825).  and 

d  plan  to  meet  CDC  operational 
recpiirements  (without  specializing  in  ;< 
partK  ular  imiustrv)  in  t?^  120.821,  and 
120  82ti  througli  120. 8,U). 

(d)  The  District  Offic:e  will  forward 
the  application  and  its  nH:ommendation 
to  the  AA  FA.  who  will  make  the  final 
decision.  SBA  will  notifv  the  CDC  in 
writing  of  its  decision,  and,  if  the 
petition  is  dfi  lined,  the  re.isons  for  the 
decisum 

§120.811     [Removed] 

-■  8    Keilinve  4}  120.81  1 

■  4.  Revise  «)  120  H12  to  read  as  follows: 

§  1 20.81 2     Prot>ationary  period  for  newly 
certified  CDCs. 

(a)  Nevvlv  certified  CDCs  will  be;  on 
probation  for  a  period  of  two  vears  from 
the  date  of  certification,  at  the  end  of 
which  the  CDC  must  petition  the  Lead 
SBA  Office  for 

( 1 )  Permanent  ( :D( '.  status;  or 

(2)  A  single,  one-vear  extimsicm  of 
probation. 


(b)  SBA  will  consider  the  failure  to 
file  a  petition  before  the  end  of  the 
probationary  period  as  a  withdrawal 
from  the  504  program.  If  the  CDC  elects 
withdrawal,  SBA  will  direct  the  CDC  to 
transfer  all  funded  and/or  approved 
loans  to  another  CDC,  SB.A,  or  another 
servicer  approved  by  SBA. 

(c)  The  Lead  SBA  Office  will  send  the 
petition  and  its  recommendation  to  the 
AA/FA,  who  will  make  the  final 
decision.  SBA  will  determine 
permanent  CDC  status  or  an  extension 
of  probation,  in  part,  based  upon  the 
CDCs  compliance  with  the  certification 
and  operational  requirements  in 

i^§  120.820  through  120.830. 

(d)  SBA  will  notify  the  CDC  in  writing 
of  its  decision,  and,  if  the  petition  is 
declined,  the  reasons  for  the  decision. 

■  10.  Revise  §120.820  to  read  as  follows: 

§  1 20.820    CDC  non-profit  status  and  good 
standing. 

A  CDC  must  be  a  non-profit 
corporation,  except  that  for-profit  CDCs 
certified  by  SBA  prior  to  Januar>'  1,  1987 
may  retain  their  certifications.  An  SBIC 
mav  not  become  a  CDC.  A  CDC  must  be 
in  good  standing  based  upon  the 
following  criteria: 

(a)  In  good  standing  in  the  State  in 
which  the  CDC  is  incorporated  and  any 
other  State  in  which  the  CDC  conducts 
business. 

(b)  In  compliance  with  all  laws, 
including  taxation  requirements,  in  the 
State  in  which  the  CDC  is  incorporated 
and  anv  other  State  in  which  the  CDC 
conducts  business. 

■  11.  Revise  §  120.821  to  read  as  follows: 

§  1 20.821     CDC  Area  of  Operations. 

A  CDC'  must  operate  only  within  its 
designated  Area  of  Operations  approved 
bv  SBA  except  as  provided  in  §  120.839. 

■  12.  Revise  §  120.822  to  read  as  follows: 

§  1 20.822    CDC  memliership. 

(a)  CDC  Mf-mbership.  A  CDC  must 
have  at  least  25  members  (or 
stoc:kholders  for  for-profit  (;DCs 
approved  prior  to  January  1,  1987).  The 
CDC  membership  must  meet  annually. 
No  person  or  entity  can  own  or  control 
more  than  10  percent  of  the  CDCs 
voting  membership  (or  stock).  No 
emplovee  or  staff  of  the  CDC  can  qualify 
as  a  member  of  the  CDC  for  the  purpose 
of  meeting  the  membership 
requirements.  The  CDC  membership 
must  include  representatives  from  all 
the  groups  listed  in  paragraph  (b)  of  this 
section. 

(b)  Membership  groups.  Members 
must  be  respcmsible  for  actively 
supporting  economic  development  in 
the  Area  of  Operations  and  must  be 
from  one  of  the  following  groups: 
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(1)  Government  organizations 
responsible  for  economic  development 
in  the  Area  of  Operations; 

(2)  Financial  institutions  that  provide 
commercial  long  term  fixed  asset 
financing  in  the  Area  of  Operations; 

(3)  Community  organizations 
dedicated  to  economic  development  in 
the  Area  of  Operations  such  as 
chambers  of  commerce,  foundations, 
trade  associations,  colleges,  universities, 
or  small  business  development  centers 
(as  defined  in  section  21(a)(1)  of  the  Act, 
15  U.S.C.  648(a)(1));  and 

(4)  Businesses  in  the  Area  of 
Operations. 

(c)  A  CDC  that  is  incorporated  in  one 
State  and  is  operating  as  a  Multi-State 
CDC  in  another  State  must  meet  the 
membership  requirements  for  each 
State. 

■  13.  Amend  §  120.823  by  revising 
paragraph  (b)  to  read  as  follows: 

§  1 20.823    CDC  Board  of  Director*. 

***** 

(b)  If  a  CDC  is  incorporated  in  one 
State  and  is  approved  as  a  Multi-State 
CDC  to  operate  in  another  State,  the 
CDC  must  have  a  Loan  Committee  for 
each  State. 

■  14.  Amend  §  120.824  by  revising  the 
third  sentence  in  the  introductory  text 
and  paragraph  (a)  to  read  as  follows: 


§120.824 
staff. 


Professional  martagement  and 


*   *   *  CDCs.may  obtain,  under 
written  contract,  management, 
marketing,  packaging,  processing, 
closing,  servicing  or  liquidation  services 
provided  by  qualified  individuals  and 
entities  under  the  following 
circumstances: 

(a)  The  CDC  must  have  at  least  one 
salaried  professional  employee  that  is 
employed  directly  (not  a  contractor  or 
an  Associate  of  a  contractor)  full-time  to 
manage  the  CDC.  The  CDC  manager 
must  be  hired  by  the  CDC's  board  of 
directors  and  subject  to  termination 
only  by  the  board.  A  CDC  may  petition 
SB  A  to  waive  the  requirement  of  the 
manager  being  employed  directly  if: 

(1)  Another  non-profit  entity  that  has 
the  economic  development  of  the  CDC's 
Area  of  Operations  as  one  of  its 
principal  activities  will  contribute  the 
management  of  the  CDC,  and  the 
management  contributed  by  the  other 
entity  also  may  work  on  and  operate 
that  entity's  economic  development 
programs,  but  must  be  available  to  small 
businesses  interested  in  the  504 
program  and  to  504  loan  borrowers 
during  regular  business  hours;  or 

(2)  The  CDC  petitioning  SBA  for  such 
waiver  is  rural;  has  insufficient  loan 
volume  to  justify  having  management 


employed  directly  by  the  CDC;  and  has 
contracted  with  another  CDC  located  in 
the  same  general  area  to  provide  the 
management. 

***** 

■  15.  Revise  §  120.826  to  read  as  follows: 

§  120.826    Basic  requirements  for 
operating  a  CDC. 

A  CDC  must  operate  in  accordance 
with  all  504  program  requirements 
imposed  by  statute,  regulation,  SOPs, 
SBA  policy  and  procedural  notices,  loan 
authorizations.  Debentures,  and 
agreements  between  the  CDC  and  SBA. 
In  its  Area  of  Operations,  a  CDC  must 
market  the  504  program,  package  and 
process  504  loan  applications,  close  and 
service  504  loans,  and  if  authorized  by 
SBA,  liquidate  and  litigate  504  loans.  It 
must  supply  to  SBA  current  and 
accurate  information  about  all 
certification  and  operational 
requirements,  and  maintain  the  records 
and  submit  the  reports  required  by  SBA. 

■  16.  Revise  §  120.827  to  read  as  follows: 

§  1 20.827    Other  services  a  CDC  may 
provide  to  small  tMJsinesses. 

A  CDC  may  provide  a  small  business 
with  assistance  unrelated  to  the  504 
loan  program  as  long  as  the  CDC  does 
not  ihake  such  assistance  a  condition  of 
the  CDC  accepting  from  that  small 
business  an  application  for  a  504  loan. 
An  example  of  other  services  a  CDC  may 
provide  is  assisting  a  small  business  in 
applying  for  a  7(a)  loan  (as  described  in 
§  120.2).  A  CDC  is  subject  to  part  103  of 
this  chapter  when  providing  such 
assistance. 

■  17.  Revise  §  120.828  to  read  as  follows: 

§  120.828    Minimum  level  of  504  loan 
activity  artd  restrictions  on  portfolio 
concentrations. 

(a)  A  CDC  is  required  to  receive  SBA 
approval  of  at  least  four  504  loan 
approvals  during  two  consecutive  fiscal 
years. 

(b)  A  CDC's  504  loan  portfolio  must 
be  diversified  by  business  sector. 

■  18.  Amend  §  120.829  by  revising 
paragraph  (a)  to  read  as  follows: 

§  120.829    Job  Opportunity  average  a  CDC 
must  maintain. 

(a)  A  CDC's  portfolio  must  maintain  a 
minimum  average  of  one  Job 
Opportunity  per  an  amount  of  504  loan 
funding  that  will  be  specified  by  SBA 
from  time  to  time  in  a  Federal  Register 
notice.  Such  Job  Opportunity  average 
remains  in  effect  imtil  changed  by 
subsequent  Federal  Register 
publication.  A  CDC  is  permitted  two 
years  from  its  certification  date  to  meet 
this  average. 


■  19.  Revise  paragraphs  (a)  and  (b)  of, 
and  add  a  new  paragraph  (g)  to  §  120.830 
to  read  as  follows: 

§  1 20.830    Reports  a  CDC  must  submit 

***** 

(a)  An  annual  report  within  180  days 
after  the  end  of  the  CDC's  fiscal  year  (to 
include  financial  statements  of  the  CDC 
and  any  affiliates  or  subsidiaries  of  the 
CDC),  and  such  interim  reports  as  SBA 
may  require; 

(d)  For  each  new  associate  and  staff, 
a  Statement  of  Personal  History  (for  use 
by  non-bank  lenders  and  CDCs)  and 
other  information  required  by  SBA; 
***** 

(g)  Other  reports  as  required  by  SBA. 

■  20.  Revise  §  120.835  to  read  as  follows: 

§  1 20.835    Application  to  expand  an  Area  of 
Operations. 

(a)  General.  A  CDC  that  has  been 
certified  to  participate  in  the  504 
program  may  apply  to  expand  its  Area 
of  Operations  if  it  meets  all 
requirements  to  be  an  Accredited 
Lender  Program  (ALP)  CDC,  as  set  forth 
in  §  120.840(c),  and  demonstrates  that  it 
can  competently  fulfill  its  504  program 
responsibilities  in  the  proposed  area. 

fo)  Local  Economic  Area  Expansion. 
A  CDC  seeking  to  expand  its  Area  of 
Operations  into  a  Local  Economic  Area 
must  apply  in  writing  to  the  Lead  SBA 
Office. 

(c)  Multi-State  CDC  Expansion.  A 
CDC  seeking  to  become  a  Multi-State 
CDC  must  apply  to  the  SBA  District 
Office  that  services  the  area  within  each 
State  where  the  CDC  intends  to  locate 
its  principal  office  for  that  State.  A  CDC 
mav  applv  to  be  a  Multi-State  CDC  only 
if:  "  " 

(1)  The  State  the  CDC  seeks  to  expand 
into  is  contiguous  to  the  State  of  the 
CDC's  incorporation: 

(2)  The  CDC  demonstrates  that  its 
membership  meets  the  requirements  in 
§  120.822  separately  for  its  State  of 
incorporation  and  for  each  additional 
State  in  which  it  seeks  to  operate  as  a 
Multi-State  CDC;  and 

(3)  The  CDC  has  a  loan  committee 
meeting  the  requirements  of  §  120.823. 

§120.836    [Removed] 

■  21.  Remove  §  120.836. 

■  22.  Amend  §  120.837  by  revising 
paragraph  (b)  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§  120.837  SBA  decision  on  application  to 
become  a  new  CDC  or  for  an  existing  CDC 
to  expand  its  Area  of  Operations 

***** 

(b)  SBA  will  notify  the  CDC  of  its 
decision  in  writing,  and  if  the 
application  is  denied,  the  reasons  for  its 
decision. 
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(c)  If  a  CDC  is  approved  lo  operate  as 
a  Multi-State  CDC.  the  CDCs  ALP. 
PCLP.  or  Priority  CDC  authority  will 
(;arr%-  over  into  every  additional  State  in 
which  it  is  approved  to  operate  as  a 
Multi-State  CDC 

§120.838    [Removed] 

■  23.  Remove  §120.838. 

■  24.  Revise  §  120.839  to  read  as  follows: 

§  1 20.839    Case-by-case  application  to 
make  a  504  loan  outside  of  a  CDCs  Area 
of  Operations. 

.•\  C;D('  mav  applv  to  make  a  504  loan 
for  a  Project  out.side  its  Area  of 
Operations  to  the  District  Office  sening 
the  area  in  which  the  Project  will  he 
located  The  applicant  CDC.  must 
demonstrate  that  it  can  adequatelv 
fulfill  its  504  program  responsihilifies 
for  the  504  loan,  including  proper 
servicing  The  District  Office  mav 
approve  the  application  if: 

(a)  The  applicant  CDC  has  previously 
assisted  the  business  tn  obtain  a  504 
loan;  or 

(b)  The  existing  i.DC.  or  (^DCs  serving 
the  area  agree  tcj  permit  the  applicant 
CDC  to  make  the  504  loan:  or 

(c )  Th'Te  IS  no  (^DC  withm  the  Area 
f)f  Operations 

■  25  Revise  §  120.840  to  read  as  follows: 

§  120.840    Accredited  Lenders  Program 
(ALP). 

(a)  Crenem!  I'nder  th''  .-M.F  program. 
SBA  designates  qualitieii  CDCs  as  ALP 
CDC-  i^ive;,  them  increased  authoritv  to 
priKfss,  (just!,  and  service'  504  loans. 
,ind  provides  expedited  processing  of 
loan  approval  and  servicing  actions. 

(b)  Application  A  CD(;  must  applv  for 
ALP  status  to  the  Lead  SBA  Offii  e  the 
Lead  SBA  Office  will  s^nd  it> 
recommendation  ami  tlie  ■ipplication  to 
the  .AA  F.A  for  final  decision, 

(( )  EJigihihty.  In  order  for  a  CDC  to  be 
eligible  to  receive  ALP  status,  its 
applit:ation  must  show  that  it  meets  the 
criteria  set  forth  in  «!  120.84  1 

(d)  Additional  application 
rpqujrenienfs  The  CDC"s  application 
must  include  the  following: 

(1)  Certified  c:opv  oftheCDCs  Board 
of  Directors'  resolution  authorizing  the 
application  for  ALP  status. 

(2)  Summarv  of  the  experience  of  each 
of  the  ('DCs  loan  processuig.  closing, 
and  ser\icing  staff  members  with 
significant  authority 

(3)  Name,  address,  and  summary  of 
experience  of  Designated  Attorney. 

(4)  Documentation  of  any  SBA 
required  insurance. 

(5)  Anv  other  documentation  required 
by  SBA.' 

(e)  Term  of  ,\LP  designation.  SBA 
generally  will  designate  a  CDC  as  an 


ALP  CDC  for  a  two-year  period.  SBA 
mav  renew  the  designation  for 
additional  two-year  periods  if  the  CD(] 
continues  to  meet  the  ALP  program 
eligibility  requirements. 

(f1  SBA  approval  or  dei  line  dec  ision 
SBA  will  notifv  the  CDC.  in  writing  of 
an  ap[)ro\al  or  ilecline  of  either  an  ALP 
application  or  of  an  ALP  renewal,  if  the 
SBA  ap[)roves  the  C^DC's  application, 
the  ,\LP  t;DC  mav  exercise  its  ALP 
authoritv  in  its  entire  Area  of 
Operations   If  an  applic:ation  or  renewal 
is  declined.  SBA  will  notify  the  CDf:  of 
the  reasons  for  the  decision. 
■  26.  Add  a  new  *)  120.841  to  read  as 
follows: 

§  1 20.841     Qualifications  for  the  ALP. 

An  applicant  for  ALP  status  must 
show  that  it  substantially  meets  the 
following  criteria: 

(a)  CDC  staff  experience.  The  CDCs 
staff  must  have  well-trained,  qualified 
loan  officers  who  are  knowledgeable 
concerning  SBA's  lending  policies  and 
procedures  for  the  504  program.  The 
CD('  must  have  at  least  one  loan  officer 
with  three  years  of  504  loan  processing 
experience  and  at  least  one  loan  officer 
with  three  vears  of  504  servicing 
experience  or  two  vears  experieiu  e  plu.s 
satisfactory  completion  of  SBA- 
approved  processing  and  servic:ing 
training.  The  same  loan  officer  mav 
ineeHhese  (iu.ilifi(  ations   In  addition, 
the  CiDC^s  staff  must  have  demonstrated 
satisfactorily  to  SBA  the  abilit\  to 
process  and  service  504  loans. 

(b)  \'iiint>er  of  504  loans  approved 
and  size  of  portfolio  SHA  must  have 
approved  at  least  20  504  loan 
applications  in  the  CDC  in  the  most 
recent  three  v. us,  and  the  CDC  must 
have  a  piirttnlin  nt  .it  least  30  active  504 
loans.  (An    active  "  504  loan  is  a  loan 
that  was  a[)piii\e(i  and  (  losed  bv  the 
CT)(  ^  ami  has  a  status  of  eithf!r  current, 
deliiKiiient.  or  in  liquidation.) 

(c:)  Current  reviews  in  compliance 
SBA-( onducted  oversight  reviews  must 
be  (  urrent  (within  past  12  months)  for 
applicants  for  .M.P  status,  and  these 
reviews  must  have  found  the  CD(]  to  be 
ill  cimipliant  e  with  504  program 
requirements  imposed  by  statute, 
regulation,  SOPs,  policy  and  procedural 
notices,  loan  authorizations. 
Debentures,  ,uid  agreements  between 
the  CDf ;  and  SBA. 

(d)  Record  of  compliance  with  504 
program  requirements  The  C;DC  must 
have  a  record  of  conforming  to  SBA's 
policies  and  procedures  and  of 
satisfactorily  underwriting,  closing  and 
servicing  504  loans.  SBA  will  consider 
all  relevant  material  information,  which 
will  include  but  is  not  limited  to 
whether  the  CDC  meets  all  SBAs  CDC 


portfolio  benchmarks,  when 
determining  the  CDCs  record  of 
compliance,  including; 

(1)  Submission  of  satisfactory  504 
loan  analyses  and  applications,  and  all 
required,  and  properly  completed,  loan 
documents. 

(2)  Careful  and  thorough  analysis  and 
screening  of  all  504  loan  applications 
for  confoiinance  with  SBA  credit  and 
eligibility  standards; 

(3)  Proper  completion  of  required  504 
loan  closing  documents  and  compliance 
with  SBA  504  loan  closing  policies  and 
procedures. 

(4)  Compliance  with  SBA  loan 
servicing  policies  and  procedures. 

(5)  Compliance  with  the  certification 
and  operational  requirements  as  set 
forth  in  §§120.820  through  120.830. 

(6)  Submission  of  timely,  complete 
and  acceptable  annual  reports. 

(7)  Compliance  with  CDC  ethical 
requirements  (see  §  120.851), 

(e)  Priority  CDC.  The  CDC  must  be  a 
Priority  CDC  with  a  Designated  Attorney 
and  SBA  required  insurance. 

(f)  Record  of  Cooperation.  The  CDC 
must  have  a  record  of  effective 
communication  and  a  cooperative 
relationship  with  all  SBA  offices 
including  district  offices  and  SBA's  loan 
processing  and  servicing  centers. 

■  27.  Revised  120.845  to  read  as  follows: 

§  1 20.845     Premier  Certified  Lenders 
Program  (PCLP). 

(a)  General  Under  the  PCLP,  SBA 
designates  qualified  CDCs  as  PCLP 
CDCs  and  delegates  to  them  increased 
authoritv  to  process,  close,  servic:e,  and 
liquidate  504  loans.  SBA  also  may  give 
PCLP  CDCs  increased  authority  to 
litigate  504  loans. 

(b)  Application.  A  CDC  must  applv  for 
PCLP  status  to  the  Lead  SBA  Office.  The 
Lead  SBA  (Jffice  will  send  its  written 
recommendation  and  the  application  to 
SBA's  PCLP  Loan  Processing  Center, 
which  will  review  these  materials  and 
forward  them  with  a  recommendation  to 
the  AA/FA  for  final  decision. 

(c)  Eligibility.  In  order  for  a  CDC  to  be 
eligible  to  receive  PCLP  status,  its 
application  must  show  that  it  meets  the 
following  criteria: 

(1)  The  CDC  must  be  an  ALP  CDC  in 
substantial  compliance  with  504 
program  requirements  imposed  by 
statute,  regulation,  SOP.  policy  and 
procedural  notices.  Debentures,  loan 
authorizations,  and  any  agreement 
between  SBA  and  the  CDC  or  meet  the 
criteria  to  be  an  ALP  CDC  set  forth  in 
§  120.841(a)  through  (h). 

(2)  The  CDC  can  adequately  comply 
with  SBA  liquidation  and  litigation 
requirements. 
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(d)  Additional  application 
requirements.  The  application  must 
include  the  following: 

(1)  Certified  copy  of  the  CDC's  Board 
of  Directors'  resolution  authorizing  the 
application  for  PCLP  status. 

(2)  Summary  of  the  experience  of  each 
of  the  CDC's  loan  processing,  closing, 
servicing  and  liquidation  staff  members 
with  significant  authority. 

(3)  Name,  address  and  simimary  of 
experience  of  Designated  Attorney. 

(4)  Documentation  of  any  SB  A 
required  insurance. 

(5)  Anv  other  documentation  required 
by  SBA. ' 

(e)  Term  of  designation.  If  approved, 
SBA  generally  will  confer  PCLP  status 
for  a  pCTiod  of  two  years.  However,  if 
SBA  deems  it  appropriate,  it  may  confer 
PCLP  status  for  a  period  of  less  than  two 
years. 

(f)  Area  of  Operations  for  PCLP  CDCs. 
If  the  SBA  approves  the  CDC's 
application,  the  PCLP  CEKD  may  exercise 
its  PCLP  authority  in  its  entire  Area  of 
Operations. 

(g)  SBA  approval  or  decline  decision. 
SBA  will  notify  the  CDC  in  writing  of 
an  approval  or  decline  of  a  PCLP 
application.  If  an  application  is 
declined,  SBA  will  notify  the  CDC  of  the 
reasons  for  the  decision. 

■  27a.  Add  §§  120.846  through  120.848 
to  read  as  follows: 

§  1 20.846    Requirements  for  maintaining 
and  renewing  PCLP  status. 

(a)  To  maintain  its  status  as  a  PCLP 
CDC,  a  CDC  must  continue  to: 

(1)  Meet  the  PCLP  eligibiHty 
requirements  in  §  120.845  . 

(2)  Timely  conform  with  all 
requirements  and  deadlines  set  forth  in 
SBA's  regulations  and  policy  and 
procedural  guidance  concerning 
properly  establishing,  funding  and 
reporting  a  PCLP  Loan  Loss  Reserve 
Fund  (LLRF). 

(3)  Substantially  comply  with  all  504 
program  requirements  imposed  by 
statute,  regulation,  SOPs,  policy  and 
procedural  notices,  loan  authorizations. 
Debentures,  and  agreements  between 
the  CDC  and  SBA. 

(4)  Remain  an  active  CDC. 

(5)  In  accordance  with  statutory 
requirements  set  forth  in  section  508(i] 
of  Title  V,  15  U.S.C.  697e(i),  establish  a 
goal  of  processing  at  least  50  percent  of 
its  504  loans  using  PCLP  procedures.   , 

(b)  SBA  will  notify  the  PCLP  CDC  in 
writing  of  a  renewal  or  non-renewal  of 
PCLP  status.  If  PCLP  status  is  not 
renewed,  SBA  will  notify  the  CDC  of  the 
reasons  for  the  decision. 


§  1 20.847    Requirements  for  the  Loan  Loss 
Reserve  Fund  (LLilF). 

(a)  General.  PCLP  CDCs  must 
establish  and  maintain  a  LLRF  (or 
multiple  accounts  which  together 
constitute  one  LLRF)  which  complies  ^ 
with  ptiragraphs  (b)  through  (g)  of  this 
section.  A  PCLP  CDC  must  use  the  LLRF 
or  other  funds  to  reimburse  the  SBA  for 
10  percent  of  any  loss  sustained  by  SBA 
as  a  result  of  a  default  in  the  payment 
of  principal  or  interest  on  a  Debenture 

it  issued  under  the  PCLP  ("PCLP 
Debenture").  A  CDC  that  is  participating 
in  the  PCLP  as  of  January  1,  2004,  and 
a  CDC  that  has  participated  in  the  PCLP 
in  the  past  but  which  does  not  have 
PCLP  status  as  of  that  date,  must 
establish  a  LLRF  within  30  days  of  that 
date  to  cover  potential  losses  for  all  504 
loans  made  in  connection  with  PCLP 
Debentures  that  remain  outstanding  as 
of  that  date.  A  CDC  that  receives  PCLP 
status  after  that  date  must  establish  and 
maintain  a  LLRF  prior  to  closing  any 
504  loans  processed  under  its  PCLP 
status.  The  LLRF  is  the  accumulation  of 
deposits  that  a  PCLP  CDC  must  establish 
and  maintain  for  each  PCLP  Debenture 
that  it  issues.  PCLP  CDCs  must 
coordinate  with  their  Lead  SBA  Office 
to  ensure  that  the  LLRF  is  properly 
established,  that  all  necessary 
documentation  is  executed  and 
delivered  by  all  parties  in  a  timely 
fashion,  and  that  all  required  deposits 
are  qiade. 

(b)  PCLP  CDC  Exposure  and  LLRF 
deposit  requirements.  A  PCLP  CDC's 
"Exposure"  is  defined  as  its 
reimbursement  obligation  to  SBA  with 
respect  to  default  in  the  payment  of  any 
PCLP  Debentiue.  The  amoimt  of  a  PCLP 
CDC's  Exposure  is  10  percent  of  any  loss 
(including  attorney's  fees;  litigation 
costs;  and  care  of  collateral,  appraisal 
and  other  liquidation  costs  and 
expenses)  sustained  by  SBA  as  a  result 
of  a  default  in  the  payment  of  principal 
or  interest  on  a  PCLP  Debenture.  For 
each  PCLP  Debenture  a  PCLP  CDC 
issues,  it  must  establish  and  maintain  an 
LLRF  equal  to  one  percent  of  the 
original  principal  amount  (the  face 
amount)  of  the  PCLP  Debenture.  The 
amount  the  PCLP  CDC  must  maintain  in 
the  LLRF  for  each  PCLP  Debenture 
remains  the  same  even  as  the  principal 
balance  of  the  PCLP  Debenture  is  paid 
down  over  time. 

(c)  Establishing  a  LLRF.  The  LLRF 
must  be  a  deposit  account  (or  accounts) 
with  a  federally  insured  depository 
institution  selected  by  the  PCLP  CDC.  A 
"deposit  account"  is  a  demand,  time, 
savings,  or  passbook  account,  including 
a  certificate  of  deposit  (CD)  which  is 
either  uncertificated  or,  if  certificated, 
non-transferable.  A  "deposit  account"  is 


not  an  investment  account  and  must  not 
contain  securities  or  other  investment 
properties.  A  deposit  account  may 
contain  only  cash  and  CDs  credited  to 
that  account.  A  PCLP  CDC  may  pool  its 
deposits  for  multiple  PCLP  Debentures 
in  a  single  account  in  one  institution. 
The  LLRF  must  be  segregated  from  the 
PCLP  CDC's  other  operating  accounts. 
The  PCLP  CDC  is  responsible  for  all 
fees,  costs  and  expenses  incurred  in 
connection  with  establishing,  managing 
and  maintaining  the  LLRF,  including 
fees  associated  with  transferring  funds 
or  early  withdrawal  of  CDs,  and  related 
income  tax  expenses. 

(d)  Creating  and  perfecting  a  security 
interest  in  a  LLRF.  A  PCLP  CDC  must 
give  SBA  a  first  priority,  perfected 
security  interest  in  the  LLRF  to  secure 
the  PCLP  CDC's  obligation  to  reimburse 
SBA  for  the  PCLP  CDC's  Exposure 
under  all  of  its  outstanding  PCLP 
Debentures.  (If  a  PCLP  CDC's  LLRF  is 
comprised  of  multiple  deposit  accounts, 
it  must  give  SBA  this  seciuity  interest 
with  respect  to  each  such  account.)  The 
PCLP  CDC  must  grant  to  SBA  the 
security  interest  in  the  LLRF  pursuant  to 
a  security  agreement  between  the  PCLP 
CDC  and  SBA,  and  a  control  agreement 
between  the  PCLP  CDC,  SBA,  and  the 
applicable  depository  institution.  The 
control  agreement  must  include 
provisions  requiring  the  depository 
institution  to  follow  SBA  instructions 
regarding  withdrawal  from  the  account 
without  a  requirement  for  obtaining 
further  consent  from  the  PCLP  CDC,  and 
must  restrict  the  PCLP  CDC's  ability  to 
make  withdrawals  from  the  account 
without  SBA  consent.  When 
establishing  the  LLRF,  a  PCLP  CDC 
must  coordinate  with  its  Lead  SBA 
Office  to  execute  and  deliver  the 
required  documentation.  The  PCLP  CDC 
must  provide  to  the  Lead  SBA  Office  a 
fully  executed  original  of  the  seciuity 
and  control  agreements.  All  documents 
must  be  satisfactory  to  SBA  in  both  form 
and  substance. 

(e)  Schedule  for  contributions  to  a 
LLRF.  The  PCLP  CDC  must  contribute  to 
the  LLRF  the  required  deposits  for  each 
PCLP  Debenture  in  accordance  with  the 
following  schedule: 

(1)  At  least  50  percent  of  the  required 
deposits  to  the  LLRF  on  or  about  the 
date  that  it  issues  the  PCLP  Debenture. 

(2)  At  least  an  additional  25  percent 
of  the  required  deposits  to  the  LLRF  no 
later  than  one  year  after  it  issues  the 
PCLP  Debenture. 

(3)  Any  remainder  of  the  required 
deposits  to  the  LLRF  no  later  than  two 
years  after  it  issues  the  PCLP  Debenture. 

(f)  LLRF  reporting  requirements.  Each 
PCLP  CDC  must  periodically  report  to 
SBA  the  amount  in  the  LLRF  in  a  form 
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that  will  readily  facilitate  reconciliation 
of  the  amount  maintained  in  the  LLRF 
with  the  amount  required  to  meet  a 
PCLP  CDC's  Exposure  for  its  entire 
portfolio  of  PCLP  Debentures. 

[g]  Withdrawal  of  excess  funds. 
Interest  and  other  funds  in  the  LLRF 
that  exceed  the  required  minimums  as 
set  forth  in  paragraph  (b)  of  this  section, 
within  the  time  frcunes  set  forth  in 
paragraph  (e)  of  this  section,  accrue  to 
the  benefit  of  the  PCLP  CDC.  PCLP 
CDCs  are  authorized  to  withdraw  excess 
funds,  including  interest,  from  the  LLRF 
if  such  funds  exceed  the  required 
minimums  set  forth  in  paragraph  (b)  of 
this  section.  The  PCLP  CDC  must 
forward  requests  for  withdrawals  to  the 
Lead  SBA  Office,  which  will  verif\'  the 
existence  and  amount  of  excess  funds 
and  notify  the  financial  institution  to 
transfer  the  excess  funds  to  the  PCLP 
CDC. 

(h)  Determining  SBA  loss  When  a 
PCLP  CDC  has  concluded  the 
liquidation  of  a  defaulted  504  loan  made 
with  the  proceeds  of  a  PCLP  Debenture 
and  has  submitted  a  liquidation  wrap- 
up  report  to  SBA.  or  when  SBA 
otherwise  determines  that  the  PCLP 
CDC  has  exhausted  all  reasonable 
collection  efforts  with  respect  to  that 
504  loan,  SBA  will  determine  the 
amount  of  the  loss  to  SBA.  SBA  will 
notifv'  the  PCLP  CDC  of  the  amount  of 
its  reimbursement  obligation  to  SBA  (if 
any)  and  will  explain  how  SBA 
calculated  the  loss. 

(1)  If  the  PCLP  CDC  agrees  with  SBA's 
calculations  of  the  loss,  it  must 
reimburse  SBA  for  ten  percent  of  the 
amount  of  that  loss  no  later  than  30  days 
after  SBA's  notification  to  the  PCLP 
CDC  of  the  CDC's  reimbursement 
obligation 

(2)  If  the  PCLP  CDC  disputes  SBA's 
calculations,  it  must  reimburse  SBA  for 
ten  percent  of  any  loss  amount  that  is 
not  in  dispute  no  later  than  .30  davs  after 
SBA's  notification  to  the  PCLP  CDC  of 
the  CDC's  reimbursement  obligation.  No 
later  than  30  days  after  SBA's 
notification,  the  PCLP  CDC  may  submit 
to  the  AA/FA  or  his  or  her  delegate  a 
written  appeal  of  any  disagreement 
regarding  the  calculation  of  SBA's  loss. 
The  PCLP  CDC  must  include  with  that 
appeal  an  explanation  of  its  reasons  for 
the  disagreement.  Upon  the  AA/FA's 
final  decision  as  to  the  disputed  amount 
of  the  loss,  the  PCLP  CDC  must 
promptly  reimburse  SBA  for  ten  percent 
of  that  amount. 

(i)  Reimbursing  SBA  for  loss.  A  PCLP 
CDC  may  use  funds  in  the  LLRF  or  other 
funds  to  reimburse  SBA  for  the  PCLP 
CDC's  Exposure  on  a  defaulted  PCLP 
Debenture.  If  a  PCLP  CDC  does  not 
satisfy  the  entire  reimbursement 


obligation  within  30  days  after  SBA's 
notification  to  the  PCLP  CDC's  of  its 
reimbursement  obligation,  SBA  may 
cause  funds  in  the  LLRF  to  be 
transferred  to  SBA  in  order  to  cover  the 
PCLP  CDC's  Exposure,  unless  the  PCLP 
(^DC  has  filed  an  appeal  under 
paragraph  (h)(2)  of  this  section.  If  the 
PCLP  CDC  has  filed  such  an  appeal, 
SBA  may  cause  such  a  transfer  of  funds 
to  SBA  30  days  after  the  AA/FA's  or  his 
or  her  delegate's  decision.  If  the  LLRF 
does  not  contain  sufficient  funds  to 
reimburse  SBA  for  any  unpaid  Exposure 
with  respect  to  any  PCLP  Debenture,  the 
PCLP  CDC  must  pay  SBA  the  difference 
within  30  days  after  demand  for 
payment  by  SBA. 

(j)  Insufficient  funding  of  LLRF.  A 
PCLP  CDC  must  diligently  monitor  the 
LLRF  to  ensure  that  it  contains 
sufficient  funds  to  cover  its  Exposure  for 
its  entire  portfolio  of  PCXP  Debentures. 
If.  at  any  time,  the  LLRF  does  not 
contain  sufficient  funds,  the  PCLP  CDC 
must,  within  30  days  of  the  earlier  of  the 
date  it  becomes  aware  of  this  deficiency 
or  the  date  it  receives  notification  from 
SBA  of  this  deficii^ncy,  make  additional 
contributions  to  the  LLRF  to  make  up 
this  difference. 

§  120.848    Requirements  for  504  loan 
processing,  closing,  servicing,  liquidating, 
and  litigating  by  PCLP  CDCs. 

(a)  General.  In  processing,  closing, 
ser\'icing,  liquidating  and  litigating  504 
loans  under  the  PCLP  ('PCLP  Loans"), 
the  PCLP  CDC  mast  comply  with  504 
program  requirements  imposed  by 
statute,  regulation.  SOPs,  policy  and 
procedural  notices,  loan  authorizations. 
Debentures,  and  agreements  between 
the  CDC  and  SBA  and  in  accordance 
with  prudent  and  commercially 
reasonable  lending  standards. 

(b)  Documentation  of  decision 
making.  For  each  PCLP  Loan,  the  PCLP 
CDC  must  document  in  its  files  the  basis 
for  its  decisions  with  respect  to  loan 
processing,  closing,  servicing, 
liquidating,  and  litigating. 

(c)  Processing  requirements.  SBA 
expects  PCLP  CDCs  to  handle  most  504 
loan  processing  situations,  although 
SBA  may  require  that  the  PCLP  CDC 
process  504  loans  involving  complex  or 
problematic  eligibility  issues  through 
the  SBA  using  standard  504  loan 
processing  procedures.  The  PCLP  CDC 
is  responsible  for  properly  determining 
borrower  creditworthiness  and 
establishing  the  terms  and  conditions 
under  which  the  PCLP  Loan  will  be 
made.  The  PCLP  C^DC  also  is  responsible 
for  properly  undertaking  such  other 
processing  actions  as  SBA  may  delegate 
to  the  PCLP  CDC. 


(d)  Submission  of  loan  documents.  A 
PCLP  CDC  must  notify  SBA  of  its 
approval  of  a  504  loan  by  submitting  to 
SBA's  PCLP  Loan  Processing  Center  all 
documentation  required  by  SBA. 
including  SBA's  PCLP  eligibility 
checklist,  signed  by  an  authorized 
representative  of  the  PCLP  CDC.  The 
PCLP  Loan  Processing  Center  will 
review  these  documents  to  determine 
whether  the  PCLP  CDC  has  identified 
any  problems  with  the  PCLP  Loan 
approval,  and  whether  SBA  funds  are 
available  for  the  PCLP  Loan.  If 
appropriate,  the  PCLP  Processing  Center 
will  notify  the  PCLP  CDC  of  the  loan 
number  assigned  to  the  loan. 

(e)  Loan  and  Debenture  closing.  After 
receiving  notification  from  SBA  PCLP 
Loan  Processing  Center,  the  PCLP  CDC 
is  responsible  for  properly  undertaking 
all  actions  necessary  to  close  the  PCLP 
Loan  and  Debenture  in  accordance  with 
the  expedited  loan  closing  procedures 
applicable  to  a  Priority  CDC  and  with 
§120.960. 

(f)  Servicing,  liquidation  and  litigation 
responsibilities.  The  PCLP  CDC 
generally  must  service,  liquidate  and 
litigate  its  entire  portfolio  of  PCLP 
Loans,  although  SBA  may  in  certain 
circumstances  elect  to  handle  such 
duties  with  respect  to  a  particular  PCLP 
Loan  or  Loans. 

(g)  Making  a  504  loan  previously 
considered  by  another  CDC.  A  PCLP 
CDC  also  may  utilize  its  PCLP  status  to 
process  a  504  loan  application  from  an 
applicant  whose  application  was 
declined  or  rejected  by  another  CDC 
operating  in  that  same  Area  of 
Operations,  if  the  applicant  is  located 
within  that  area  and  as  long  as  SBA  has 
not  previously  declined  that  applicant's 
504  loan  application.  This  may  include 
the  processing  of  a  504  loan  application 
from  an  applicant  that  has  withdrawn 
its  application  from  another  CDC. 

■  28.  Revise  §  120.850  to  read  as  follows: 

§  1 20.850    Expiration  of  Associate 
Development  Company  designation. 

The  designation  of  Associate 
Development  Company  (ADC)  will 
cease  to  exist  on  January  1,  2004.  After 
that  date,  former  ADCs  may  continue  to 
contract  with  CDCs  as  Lender  Service 
Providers  (see  part  103  of  this  chapter) 
or  to  perform  other  services. 

■  29.  Add  a  new  undesignated  center 
heading  before  §  120.851  to  read  as 
follows: 

Other  CDC  Requirements 

■  30.  Revise  §  120.851  to  read  as  follows: 

§  1 20.851     CDC  ethical  requirements. 

CDCs  and  their  Associates  must  act 
ethically  and  exhibit  good  character. 
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They  must  meet  all  of  the  ethical 
requirements  of  §  120.140.  In  addition, 
they  are  subject  to  the  following: 

(a)  Any  benefit  flowing  to  a  OXI's 
Associate  or  his  or  her  employer  from 
activities  as  an  Associate  must  be 
merely  incidental  (this  requirement 
does  not  prevent  an  Associate  or  an 
Associate's  employer  from  providing 
interim  financing  as  described  in 

§  120.890  or  Third  Party  Loans  as 
described  in  §  120.920,  as  long  as  such 
activity  does  not  violate  §  120.140);  and 

(b)  A  CDC's  Associate  may  not  be  an 
officer,  director,  or  manager  of  more 
than  one  CDC. 

■  31 .  Revise  §  120.852  to  read  as  follows: 

§  1 20.852    RMtrlctlons  regarding  CDC 
participation  In  the  Small  Bualneea 
Investment  Company  (SBIC)  program  and 
ttM  7(a)  loan  program. 

(a)  7(a)  loan  program.  A  CDC  must 
not  invest  in  or  be  an  Affiliate  of  a 
Lender  participating  in  the  7(a)  loan 
program  described  in  §  120.2(a).  (For  a 
definition  of  Affiliation,  refer  to 

§  121.103  of  this  chapter.)  CDCs  that 
already  are  affiliated  with  state 
development  companies  approved  by 
SBA  under  section  501  of  Title  V,  as  of 
November  6,  2003  may  remain 
Affiliates. 

(b)  SBIC  program.  A  CDC  must  not 
directly  or  indirectly  invest  in  a 
Licensee  (as  defined  in  §  107.50  of  this 
chapter)  licensed  by  SBA  under  the 
SBIC  program  authorized  in  Part  A  of 
Title  III  of  the  Small  Business 
Investment  Act,  15  U.S.C.  681  et  seq.  A 
CDC  that  has  an  SBA-approved 
investment  in  a  Licensee  as  of 
November  6,  2003  may  retain  such 
investment. 

■  32.  Redesignate  §  120.973  as  §  120.853 
and  revise  redesignated  §  120.853  to  read 
as  follows: 


§120.853 
CDCs. 


Oversight  and  evaluation  of 


SBA  may  conduct  an  operational 
review  of  a  CDC.  The  SBA  Office  of 
Inspector  General  may  also  conduct, 
supervise  or  coordinate  audits  pursuant 
to  the  Inspector  General  Act.  The  CDC 
must  cooperate  and  make  its  staff, 
records,  and  facilities  available. 

■  33.  Add  a  new  undesignated  center 
heading  immediately  preceding  new 
§  120.853  to  read  as  follows: 

SBA  Oversight 

§120.855    [Removed] 

■  34.  Remove  §  120.855. 

■  35.  Add  §§  120.854  through  120.856  to 
read  as  follows: 


{120.854    Grounds  for  taking  enforcement 
action  against  a  CDC. 

(a)  General.  The  AA/FA  or  his  or  her 
authorized  delegate  may  undertake  one 
or  more  of  the  enforcement  actions  set 
forth  in  §§  120.855(a)  and  (b)  with 
respect  to  a  CDC,  based  upon  a 
determination  that  one  or  more  of  the 
following  ^imds  exist: 

(1)  The  CDC  has  failed  to  receive  SBA 
approval  for  at  least  foiu  504  loans 
during  two  consecutive  fiscal  years; 

(2)  The  CDC  has  failed  to  comply 
materially  with  any  requirement 
imposed  by  statute,  regulation,  SOP, 
policy  and  procedural  notice,  any 
agreement  the  CDC  has  executed  with 
SBA,  or  the  terms  of  a  Debentiue  or  loan 
authorization. 

(3)  The  CDC  has  made  a  material  false 
statement  or  has  failed  to  disclose  a 
material  fact  to  SBA: 

(i)  With  respect  to  a  504  loan; 

(ii)  In  applying  to  SBA  for  authority 
to  participate  in  the  504  program  or  for 
cmy  change  in  the  CDC's  participation  in 
the  504  program;  or 

(iii)  In  any  report  or  other  disclosine 
of  information  that  SBA  requires. 

(4)  The  CDC  is  not  performing 
imderwriting,  closing,  servicing, 
liquidation,  litigation,  or  other  actions 
with  respect  to  504  loans  in  a 
conunercially  reasonable  or  prudent 
manner.  Supporting  evidence  of  a  CDC's 
conunercially  unreasonable  or 
imprudent  action  may  include,  but  is 
not  limited  to,  failure  to  meet  one  or 
more  of  the  portfolio  benchmarks. 

(5)  The  CDC  fails  to  correct  an 
underwriting,  closing,  servicing, 
liquidation,  litigation,  or  reporting 
deficiency,  or  fails  to  take  other 
corrective  action,  after  receiving  notice 
from  SBA  of  a  deficiency  and  the  need 
to  take  corrective  action,  if  any,  within 
the  time  period  specified  in  SBA's 
notice  of  deficiency.  Such  a  notice  must 
give  the  CDC  a  reasonable  time,  as 
determined  by  SBA  in  its  sole 
discretion,  to  correct  the  deficiency. 

(6)  The  CDC  has  engaged  in  a  pattern 
of  imcooperative  behavior  or  taken  an 
action  that  SBA  determines  is 
deleterious  to  the  504  program,  that 
imdermines  SBA's  management  and 
administration  of  the  504  program,  or 
that  is  not  consistent  with  standards  of 
good  conduct.  Prior  to  issuing  a  notice 
of  a  proposed  enforcement  action  or 
immediate  suspension  luider 

§  120.855(a)  or  §  120.855(b)  based  upon 
this  paragraph,  SBA  must  send  prior 
written  notice  to  the  CDC  explaining 
why  the  CDC's  actions  were 
imcooperative,  deleterious  to  the 
program,  undermined  SBA's 
management  of  the  program,  or  were  not 
consistent  with  standards  of  good 


conduct.  The  prior  notice  must  also 
state  that  the  CDC's  actions  could  give 
rise  to  a  specified  enforcement  action, 
and  provide  the  CDC  with  a  reasonable 
time  to  cure  the  deficiency  before  any 
further  action  is  taken. 

(bj  ALP  CDCs.  The  AA/FA  or  his  or 
her  authorized  delegate  may  undertake 
one  of  the  enforcement  actions  set  forth 
in  §  120.855(c)  with  respect  to  a  CDC, 
based  upon  a  determination  that  one  or 
more  of  the  following  groiuids  exist: 

(1)  The  CDC  has  not  continued  to 
meet  the  criteria  for  eligibility  imder 
section  507(b)  of  Title  V.  15  U.S.C. 
697d. 

(2)  The  CDC  has  failed  to  adhere  to 
the  SBA's  rules  and  regiilations  or  is 
violating  any  other  applicable  provision 
of  law. 

(c)  PCLP  CDCs.  The  AA/FA  or  his  or 
her  authorized  delegate  may  undertake 
one  of  the  enforcement  actions  set  forth 
in  §  120.855(d)  with  respect  to  a  CDC, 
based  upon  a  determination  that  one  or 
more  of  the  following  grounds  exist: 

(1)  The  CDC  has  not  continued  to 
U^eet  the  criteria  for  eligibility  under 
section  508(b)  of  Title  V,  15  U.S.C.  697e. 

(2)  The  CDC  has  not  established  or 
mainteiined  the  loss  reserve  required 
under  this  paragraph  (c). 

(3)  The  CDC  has  failed  to  adhere  to 
the  SBA's  rules  and  regulations. 

(4)  The  CDC  is  violating  any  other 
applicable  provision  of  law. 

§120.855    Types  of  enforcement  actions. 

(a)  Enforcement.  Upon  a 
determination  that  one  or  more  of  the 
grounds  set  forth  in  §  120.854(a)  exist, 
the  AA/FA  or  his  or  her  authorized 
delegate  may  undertake,  in  SBA's  sole 
discretion,  one  or  more  of  the  following 
enforcement  actions: 

(1)  Suspend  or  terminate  the  CDC's 
authority  to  participate  in  the  504 
program  or  in  any  pilot  or  program 
within  the  504  program  established  by 
SBA  other  than  a  CDC's  authority  to 
participate  as  an  ALP  CDC  or  PCLP 
CDC,  which  are  governed  by  paragraphs 
(c)  and  (d)  of  this  section. 

(2)  Suspend  or  terminate  the  CDC's 
authority  to  perform  underwriting, 
closing,  servicing,  liquidation,  or 
litigation  on  one  or  more  504  loans  or 
to  perform  any  other  function  in 
connection  with  the  504  program. 

(3)  Require  the  CDC  to  transfer  some 
or  all  of  its  existing  504  loan  portfolio 
and/ or  some  or  all  of  its  pending  504 
loan  applications  to  SBA,  another  CDC, 
or  any  other  entity  designated  by  SBA. 
Any  such  transfer  may  be  on  a 
temporary  or  permanent  basis,  in  SBA's 
sole  discretion. 

(4)  Instruct  the  CSA  to  vnthhold 
pajmtient  of  servicing,  late  and/or  other 
fee(s)  to  the  CDC. 
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(b)  Immediate  suspension.  If  SBA 
determines  that  one  or  more  grounds  set 
forth  in  §  120.854(a)  exist  and  further 
determines  that  immediate  action  is 
necessary  to  prevent  the  risk  of 
significant  loss  to  SBA  or  to  prevent 
significant  impairment  of  the  integrity 
of  the  504  program,  the  AA/FA  may 
issue  a  written  notice  of  immediate 
suspension  to  a  CDC.  suspending  all  or 
certain  activities  of  a  CDC  pertaining  to 
the  504  program,  and  such  suspension 
will  be  effective  as  of  the  date  of  the 
notice.  SBA  may  combine  a  notice  of 
immediate  suspension  with  any 
enforcement  action  set  forth  in 
paragraphs  (a),  (c)  or  (d)  of  this  section. 

(c)  Suspension  or  termination  of  ALP 
CDC  Upon  a  determination  that  one  or 
more  of  the  grounds  set  forth  in 

§  120.854(b)  exist,  the  AA/FA  or  his  or 
her  authorized  delegate  may.  in  SBA's 
sole  discretion,  suspend  or  terminate  a 
CDC's  authority  to  participate  as  an  ALP 
CDC:. 

(d)  Suspension  or  termmation  of  PCLP 
CDC  Upon  a  determination  that  one  or 
more  of  the  grounds  set  forth  in  •" 
§  120.854(c)  e.xist.  the  ,\.VFA  or  his  or 
her  authorized  delegate  may.  in  SBA's 
sole  discretion,  suspend  or  terminate  a 
CDC's  authoritv  to  participate  as  a  PCLP 
CDC. 

(e)  Term  of  suspension.  Any 
suspension  issued  under  this  section 
will  be  for  a  term  determined  by  SBA 
in  its  sole  discretion 

§  1 20.856    Enforcament  procedures. 

(a)  SBA 's  notice  to  CDC  of 
enforcement  action  (1)  Prior  to 
undertaking  an  enforcement  action  set 
forth  in  §  120.855(a).  (c)  or  (d)  the  AA/ 
FA  or  his  or  her  authorized  delegate 
must  issue  a  written  notice  to  the 
affected  CDC  identif\'ing  the  proposed 
enforcement  action,  setting  forth  in 
reasonable  detail  the  underlying  facts 
and  reasons  for  the  proposed  action  and. 
if  a  suspension  also  is  proposed,  stating 
the  term  of  the  proposed  suspension 

(2)  If  the  AA/FA  or  his  or  her 
authorized  delegate  undertakes  an 
immediate  suspension  pursuant  to 
§  120.855(b).  he  or  she  must  issue  a 
written  notice  to  the  affected  CDC 
identifying  the  scope  and  term  of  the 
suspension,  and  setting  forth  in 
reasonable  detail  theunderlying  facts 
and  reasons  for  the  proposed  action 

(3)  If  a  proposed  enforcement  action 
or  immediate  suspension  is  based  upon 
information  obtained  from  a  party  other 
than  the  CDC  or  SBA.  SBA's  notice  of 
proposed  action  or  immediate 
suspension  will  provide  copies  of 
documentation  received  from  such  third 
party,  or  the  name  of  the  third  party  in 
case  of  oral  information,  unless  SBA 


determines  that  there  are  compelling 
reasons  not  to  provide  such  information. 
If  compelling  reasons  exist,  SBA  will 
provide  a  summary  of  the  information  it 
received  to  the  CDC. 

(b)  CDC's  opportunity  to  object.  (1)  A 
CDC  that  desires  to  contest  a  proposed 
enforcement  action  or  an  immediate 
suspension  must  file,  within  30 
calendar  days  of  its  receipt  of  the  notice 
or  within  some  other  term  established 
by  SBA  in  its  notice,  a  written  objection 
with  the  AA/FA  or  other  SBA  official 
identified  in  the  notice.  Notice  will  be 
presumed  to  have  been  received  within 
five  days  of  the  dale  of  the  notice  unless 
the  CDC  can  provide  compelling 
evidence  to  the  ctintrary. 

(2)  The  objection  must  set  forth  in 
detail  all  grounds  known  to  the  CDC  to 
contest  the  proposed  action  or 
immediate  suspension  and  all 
mitigating  factors,  and  must  include 
documentation  that  the  CDC  believes  is 
most  supportive  of  its  objection.  A  CDC 
must  exhaust  this  administrative 
remedy  in  order  to  preserve  its  objection 
to  a  proposed  enforcement  action  or  an 
immediate  suspension. 

(3)  If  a  CDC  can  show  legitimate 
reasons  why  it  does  not  understand  the 
reasons  given  by  SBA  in  its  notice  of  the 
action,  the  CDC  may  request 
clarification  from  the  Agency.  SBA  will 
provide  the  requested  c:larification  in 
writing  to  the  CDC  or  notify  the  CDC  in 
writing  that  such  clarification  is  not 
necessary.  SBA.  in  its  sole  discretion, 
will  further  advise  in  writing  whether 
the  CDC;  may  have  additional  time  to 
present  its  objection  to  the  notice. 

(4)  A  CDC  may  request  additional 
time  to  respond  to  SBA's  notice  if  it  can 
show  that  there  are  compelling  reasons 
why  it  is  not  able  to  respond  within  the 
30-day  timeframe  or  timeframe  given  by 
the  notice  for  response.  If  such  a  request 
is  submitted  to  the  Agency,  SBA  may. 
in  its  sole  discretion,  provide  the  CDC 
with  additicmal  time  to  respond  to  the 
notice  of  proposed  action  or  immediate 
suspension. 

(5)  Prior  to  the  issuance  of  a  final 
decision  by  SBA  under  §  120.856(c).  if 
a  CDC  can  show  that  there  is  newly 
discovered  material  evidence  which, 
despite  the  CDC's  exercise  of  due 
diligence,  tould  not  have  been 
discovered  within  the  timeframe  given 
bv  SBA  to  respond  to  a  notice,  or  that 
there  are  (imipelling  reasons  beyond  the 
CDC's  control  why  it  was  not  able  to 
present  a  material  fact  or  argument  to 
the  AA/FA  or  other  dtxnding  SBA 
official  in  its  objection,  and  that  the 
CDC  has  been  prejudiced  by  not  being 
able  to  present  such  information,  the 
CDC  may  submit  suc:h  information  to 
SBA  and  request  that  the  Agency 


consider  such  information  in  its  final 
decision. 

(c)  SBA 's  decision  on  CDC's  objection 
to  proposed  action.  (1)  If  the  affected 
CDC  files  a  timely  written  objection  to 

a  proposed  enforcement  action,  the  AA/ 
FA  or  his  or  her  authorized  delegate 
must  issue  a  written  notice  of  decision 
to  the  affected  CDC  advising  whether 
SBA  is  undertaking  the  proposed 
enforcement  action  setting  forth  the 
grounds  for  the  decision.  SBA  will  issue 
such  a  notice  of  decision  whenever  it 
deems  appropriate. 

(2)  If  the  affected  CDC  files  a  timely 
written  objection  to  a  notice  of 
immediate  suspension,  the  AA/FA  or 
his  or  her  authorized  delegate  must 
issue  a  written  notice  of  final  decision 
to  the  affected  CDC  within  90  days  of 
receiving  the  CDC's  objection  advising 
whether  SBA  is  continuing  with  the 
immediate  suspension.  If  the  CDC 
submits  additional  information  to  SBA 
after  submitting  its  objection  pursuant 
to  §  120.856(b)(5).  SBA  must  issue  its 
final  decision  within  90  days  of 
receiving  such  information. 

(3)  Prior  to  issuing  a  notice  of 
decision.  SBA  in  its  sole  discretion  can 
request  additional  information  from  the 
affected  CDC  or  other  parties  and 
conduct  any  other  investigation  it 
deems  appropriate.  If  SBA  determines, 
in  its  sole  discretion,  to  consider  an 
untimely  objection,  it  must  issue  a 
notice  of  decision  pursuant  to  this 
paragraph. 

(d)  SBA's  notice  of  final  agency 
decision.  If  SBA  chooses  not  to  consider 
an  untimely  objection  or  if  the  affected 
CDC  fails  to  file  a  written  objection  to 

a  proposed  enforcement  action  or  an 
immediate  suspension,  and  if  SBA 
continues  to  believe  that  such  proposed 
enforcement  action  or  immediate 
suspension  is  appropriate,  the  AA/FA  or 
his  or  her  authorized  delegate  must 
issue  a  written  notice  of  decision  to  the 
affected  CDC  that  SBA  is  undertaking 
one  or  more  of  the  proposed 
enforcement  actions  against  the  CDC  or 
that  SBA  will  continue  to  pursue  an 
immediate  suspension  of  the  CDC.  Such 
a  notice  of  decision  need  not  state  any 
grounds  for  the  action  other  than  to 
reference  the  CDC's  failure  to  file  a 
timely  objection,  and  represents  the 
final  agency  decision.  If  the  affected 
CDC  fails  to  file  a  written  objection  to 
an  immediate  suspension.  SBA  need  not 
issue  any  further  notice  to  the  CDC. 

(e)  Ap'peal  to  OHA.  (1)  A  CDC  may 
appeal  from  an  SBA  notice  of  decision 
issued  pursuant  to  paragraph  (c)  of  this 
section  to  the  SBA  Office  of  Hearings 
and  Appeals  (OHA).  The  rules  and 
procedures  set  forth  in  part  134  of  this 
chapter  will  govern  such  appeals. 
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(2)  OHA  must  limit  its  review  to  a 
determination  of  whether  SBA's 
decision  was  arbitrary,  capricious  or 
contrary  to  law,  or  without  procedure 
required  by  law.  OHA  must  limit  its 
review  to  the  record  that  the  AA/FA  or 
his  or  her  authorized  delegate,  and  any 
other  SBA  officials  directly  involved 
with  the  decision,  considered  in  making 
the  final  decision.  If  the  OHA  decides 
that  SBA's  decision  was  arbitrary, 
capricious,  contrary  to  law,  or  without 
procedure  required  by  law,  the  OHA 
must  remand  the  matter  to  the  AA/FA 
or  the  original  deciding  official  for 
further  consideration.  The  CDC  may 
appeal  from  a  reconsidered  SBA 
decision  as  set  forth  in  this  paragraph 
(e). 

(3)  (i)  OHA  must  not  consider  any 
argument,  fact  or  other  information 
presented  by  the  affected  CDC  imless 
the  CDC  previously  submitted  that 
information  to  SBA: 

(A)  In  or  with  the  affected  CDC's 
objection; 

(B)  In  response  to  a  request  for 
information  from  SBA;  or 

(C)  Pursuant  to  paragraph  (b)(5)  of  this 
section  if  such  information  was 
accepted  by  SBA. 

(ii)  However,  if  a  CDC  can  show  that 
there  is  newly  discovered  material 
evidence  which,  despite  the  CDC's 
exercise  of  due  diligence,  could  not 
have  been  discovered  before  the 
Agency's  final  decision,  or  that  there  are 
compelling  reasons  beyond  the  CDC's 
control  why  it  was  not  able  to  present 
a  material  fact  or  argument  to  the  AA/ 
FA  or  other  deciding  SBA  official  prior 
to  such  decision,  and  that  the  CDC  has 
been  prejudiced  by  not  being  able  to 
present  such  information  to  the  official, 
the  CDC  may  file  a  motion  with  the 
OHA  for  a  remand  of  the  matter. 

(4)  A  decision  by  OHA,  other  than  a 
remand,  is  the  final  agency  decision. 

(f)  Limit  on  applicability.  The 
procedures  in  this  section  shall  only 
apply  to  an  action  taken  by  SBA 
piu-suant  to  §  120.855. 

■  35b.  Add  a  new  undesignated  center 
heading  immediately  preceding  new 
§  120.854  to  read  as  follows: 

SBA  Enforcement  Actions 

■  35c.  Redesignate  §  120.981  as 
§120.857. 

■  36.  Revise  §  120.861  to  read  as  follows: 

§120.861    Job  creation  or  retantlon. 

A  Project  must  create  or  retain  one  Job 
Opportunity  per  an  amount  of  504  loan 
funding  that  will  be  specified  by  SBA 
from  time  to  time  in  a  Federal  Register 
notice.  Such  Job  Opportunity  average 
remains  in  effect  until  changed  by 


subsequent  Federal  Register 

publication. 

■  37.  Amend  §  120.862  as  follows: 

■  a.  By  revising  the  parenthetical  at  the 
end  of  paragraph  (a)(4); 

■  b.  By  revising  paragraph  (b)(2); 

■  c.  By  redesignating  paragraphs  (b)(3) 
through  (b)(7)  as  (b)(5)  through  (b)(9); 

■  d.  By  adding  new  paragraphs  (b)(3)  and 
(b)(4),  and 

■  e.  By  revising  redesignated  paragraph 
(b)(5).  The  revisions  and  additions  read 
as  follows: 

§  1 20.862    Other  economic  development 
objectives. 

***** 

(a)*   *   * 

(4)  *   *   *  (North  American  Industry 
Classification  System  (NAICS),  Sectors 
31  "33);  or 

***** 

(b)  *  *  * 

(2)  Expansion  of  exports; 

(3)  Expansion  of  small  businesses 
owned  and  controlled  by  women  as 
defined  in  section  29(a)(3)  of  the  Act,  15 
U.S.C.  656(a)(3); 

(4)  Expansion  of  small  businesses 
owned  and  controlled  by  veterans 
(especially  service-disabled  veterans)  as 
defined  in  section  3(q)  of  the  Act,  15 
U.S.C.  632(q); 

(5)  Expansion  of  minority  enterprise 
development  (see  §  124.103fb)  of  this 
chapter  for  minority  groups  who  qualify 
for  this  description); 
***** 

■  38.  Amend  §  120.870  as  follows: 

■  a.  By  removing  paragraph  (b); 

■  b.  By  redesignating  paragraph  (c)  as 
paragraph  (b);  and 

■  c.  By  revising  paragraph  (a) 
introductory  text  to  read  as  follows: 

§120.870    Leasing  Proiact  Property. 

(a)  A  Borrower  may  use  the  proceeds 
of  a  504  loan  to  acquire,  construct,  or 
modify  buildings  and  improvements, 
and/or  to  piuchase  and  install 
machinery  and  equipment  located  on 
land  leased  to  the  Borrower  by  an 
unrelated  lessor  if: 


■  39.  Revise  the  heading  of  §  120.871  to 
read  as  follows:  , 

§  1 20.871     Ljaasirig  part  of  Project  Property 
to  another  business. 


■  40.  Amend  §  120.880  by  revising 
paragraph  (b)  to  read  as  follows: 

§  1 20.880    Basic  eligibility  requiramenU. 

***** 

(b)  Together  with  its  Affiliates,  meet 
one  of  the  size  staudards  set  forth  in 
§  121.301(b)  of  this  chapter. 


■  41.  Revise  §  120.882(c)  to  read  as 
follows: 


§120.882 
loans. 


Eligible  Project  costs  for  504 


(c)  Professional  fees  directly 
attributable  and  essential  to  the  Project, 
such  as  title  insurance,  opinion  of  title, 
architectural  and  engineering  costs, 
appraisals,  environmental  studies,  and 
legal  fees  related  to  zoning,  permits,  or 
platting;  and 
***** 

■  42.  Revise  paragraph  (d)  of  §  1 20,883  to 
read  as  follows: 


§120.883 
504  loans. 


Eligit>le  administrative  costs  for 


(d)  Borrower's  out-of-pocket  costs 
associated  with  504  loan  and  Debenture 
closing  other  than  legal  fees  (for 
example,  certifications  and  the  copying 
costs  associated  with  them,  overnight 
delivery,  postage,  and  messenger 
services)  but  not  to  include  fees  and 
costs  described  in  §  120.882; 
***** 

■  43.  Amend  §  120.892(b)  by  removing 
the  phrase  "90  days"  and  adding  in  its 
place  the  phrase  "120  days". 

■  44.  Revise  the  heading  of  §  120.900  to 
read  as  follows: 

§  1 20.900    Sources  of  permanent  financing. 

***** 

■  45.  Revise  the  heading  of  §  120.910  to 
read  as  follows: 

§  1 20.91 0    Borrower  contritHitions. 

***** 

■  46.  Revise  §  120.911  to  read  as  follows: 

§  1 20.91 1     Land  contributions. 

The  Borrower's  contribution  may  be 
land  (including  buildings,  stnictmes 
and  other  site  improvements  which  will 
be  part  of  the  Project  Property) 
previously  acquired  by  the  Borrower. 

■  47.  Revise  §  120.913  to  read  as  follows: 

§  1 20.91 3    Limitations  on  any  contritHitions 
by  a  Licensee. 

Subject  to  part  107  of  this  chapter,  a 
Licensee  may  provide  financing  for  all 
or  part  of  the  Borrower's  contribution  to 
the  Project.  SBA  will  consider  Licensee 
funds  to  be  derived  from  federal  sources 
if  the  Licensee  has  Leverage  (as  defined 
in  §  107.50  of  this  chapter).  If  the 
Licensee  does  not  have  Leverage,  SBA 
will  consider  the  investment  to  be  from 
private  funds.  Licensee  financing  must 
be  subordinated  to  the  504  loan  and 
must  not  be  repaid  at  a  faster  rate  than 
the  Debentiue.  (Refer  to  §  120.930(a)  for 
additional  limitations.) 
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■  48  Amend  §  120.923  bv  rKvisirig  tht- 
heading  to  read  as  fdllovvs 

§  1 20.923     Policies  on  subordination. 


■  48d  Redesignate  *)  120.924  as 
paragraph  Ic)  of «?  120  42.H 

■  49  Amend  <*  120  925  by  adding  a 
parenthetual  at  the  end  to  read  as 
follows; 

§  1 20.925    Preference. 

*    *    *  (See  «)  120,10  for  ,1  definitinn  of 
Preference.) 

■  30  Revise  i?  120  92b  to  read  as  follows: 

§120.926    Referral  fee. 

The  C'DC^  can  receive  a  reasonabU' 
referral  fee  from  the  Third  Partv  Lend>"r 
if  the  CDC  secured  the  Third  Party 
Lender  for  the  Borrower  under  a  written 
contract  between  the  CUC  and  the  Third 
Party  Lender   Both  the  CDC  and  tht- 
Third  Party  Lender  are  prohibited  from 
charging  this  fee  to  the  Borrower  If  a 
CDC  charges  a  referral  fee.  the  CDC  will 
be  construed  as  a  Referral  Agent  under 
part  103  of  this  chapter. 

■  51-  Revise  paragraph  (Tilnf^  120  930  to 
read  as  follows 

§120.930     Amount. 


to  SB  A  and  the  C;D(^  in  the  event  of 

impemling  lapse  of  covt^rage. 

■  55   Revise  the  beading  of  «5  120.935  to 


r<viil  a>  loiiows: 


*  * 


(b)  .\  504  loan  mu^t  not  be  less  than 
525,000 

*  »  »  «  * 

■  52   Revise  ^^  120  9  U  to  read  as  follows: 

§120.931504     Lending  limits. 

The  outstaniiing  balance  of  a!!  .SB.-\ 
financial  assistance-  to  a  Borrower  and 
its  affiliates  under  the  504  program 
covered  bv  this  part  must  nnt  ext  eed 
51,000,000  lor  51.  iOO.OOO  if  one  or  mor.' 
of  the  public  policv  goals  enumerated  m 
<^  120  862(b)  applies  to  the  Project). 

■  53  Revise  s^  1  20.933  to  readas  follows; 

§120.933     Maturity 

From  time  to  time.  ,sB.\  will  piibli>h 
in  the  Federal  Register  fh"  availabl-' 
maturities  for  a  504  lndii  ,inil  thf 
Debenture  that  funds  it  Such  available 
maturities  remain  in  effect  until 
changed  bv  subsequent  Federal  Register 
public:ation 

■  54  Revise  *)  120  M  f4  t^  n-ad  as  follows; 

§120.934    Collateral. 

The  CDC  usualK  takes  a  second  lien 
position  on  the  Project  Propertv  to 
secure  the  504  loan.  Scmietimes 
additional  collateral  is  required    (In  rare 
circumstances,  SB.\  md\  permit  other 
collateral  substituted  for  Projec  t 
Property  )  All  collateral  must  be  insured 
against  such  hazards  and  risks  as  SB.-\ 
may  require,  with  provisions  for  notice 


§  1 20.935     Deposit  from  tfie  Borrower  that  a 
COC  may  require. 


§120.936    [Removed] 

■  5f>   Remove*}  120.936. 

■  5:"   Revise*)  1  20  900  to  read  as  follows: 

§  1 20.960     Responsibility  for  closing. 

(a)  The  (;DC  is  responsible  for  the  504 
loan  closing 

(h)  The  liebenture  closing  is  the  joint 
responsibilitv  of  the  ('DC  and  SBA. 

(c)  SBA  may.  within  its  sole 
discretion,  dei  line  to  (lose  the 
Df'benture,  dirf'(  t  the  transfer  of  the  504 
loan  to  another  CD(^;  or  cancel  its 
guarantee  of  the  Debenture,  prior  to  sale, 
if  am  of  the  following  occ  ur' 

1 1 )  The  (;DC  has  failini  to  compiv 
inatenailv  with  anv  requirement 
impost'd  b\  statute,  regulation.  SOP, 
poll!  \  and  [)ro(  edural  notice,  anv 
agret^'iiient  the  (.DC  has  executed  with 
SBA,  or  thf  terms  of  a  Debenture  or  loan 
authorization; 

(2)  The  {;D(;  has  failed  to  make  or 
(  lose  the  504  loan  or  prepare  the 
Debenture  closing  in  a  prudent  or 
commerciallv  reasonable  manner; 

(3)  The  CDC's  improper  action  or 
inaction  plat;es  SBA  at  risk; 

(4)  The  CDC  has  failed  to  use  required 
SBA  forms  or  electronic   versions  of 
those  forms, 

(5)  The  CD(;.  Third  Part\  Lender  or 
Borrower  has  failed  to  timelv  disclose  to 
SB.-\  a  material  fact  regarding  the  Project 
nr  5U4  in, in. 

i^);  riie  CDC.  Third  Partv  Lender  or 
Borrower  has  misrepresented  a  material 
fact  to  SB.\  regarding  the  Project  or  504 
1(1. III.  iir 

(71  .SB.\  dfttTiiuiies  that  there  has 
been  ^n  unremedied  material  adverse 
change,  such  as  deterioration  in  the 
Borrower's  finaiK  lal  condition,  since 
the  504  loan  u.is  .ipproved,  or  that 
apprn\  ing  thf  (losing  of  the  Debenture 
will  put  SB.\  .It  unacceptable  financial 
risk 

■  58.  Rjt'vise  the  undesignated  center 
heading  immediatt'lv  preceding 

i?  120  970  to  read  as  follows; 

Servicing 

■  ')9   Revise*?  120  970  to  read  as  follows: 

§  1 20.970     Servicing  of  504  loans  and 
Det>entures. 

lal  In  servK  ing  504  loans.  CDCs  must 
( (implv  with  504  program  recjuirements 
imposed  l)V  statute,  regulation,  SOPs, 
policy  and  proc:edural  notices,  Icjan 


authorizations,"  Debentures,  and 
agreements  between  the  CDC  and  SBA, 
and  in  accordance  with  prudent  and 
commercially  reasonable  lending 
standards. 

(b)  The  CDC  is  responsible  for  routine 
serx'icing  inc;luding  receipt  and  review 
of  the  Borrower's  or  Operating 
Company's  financial  statements  on  an 
annual  or  more  frequent  basis  and 
monitoring  the  status  of  the  Borrower 
and  504  loan  collateral. 

(c)  The  CDC  is  responsible  for 
assuring  that  the  Borrower  makes  all 
required  insurance  premium  payments 
and  has  paid  all  taxes  when  due. 

(d)  The  CDC  is  responsible  for  filing 
renewals  and  extensions  of  security 
interests  on  collateral  for  the  504  loan, 
as  required. 

(e)  The  CDC  must  timely  respond  to 
Borrower  requests  for  loan 
modifications. 

(f)  For  any  504  loan  that  is  more  than 
three  months  past  due,  the  CDC  must 
promptly  request  that  SBA  purchase  the 
Debenture  unless  the  504  loan  has  an 
SBA-approvc>d  deferment  or  is  in 
compliance  with  an  SBA-approved  plan 
to  allow  the  Borrower  to  catch  up  on 
delinquent  loan  payments. 

(g)  The  CDC]  must  cooperate  with  SBA 
to  cure  defaults  and  initiate  workouts. 

(h)  SBA  may  negotiate  agreements 
with  CDCs  to  liquidate  504  loans. 

■  60.  Add  a  new  undesignated  center 
heading  immediately  preceding 

^  120.971  to  read  as  follows: 

Fees 

■  61  Revise  paragraphs  (a)  (introductory 
text)  and  (a)(2)  of  §120.971  to  readas 
follows: 

§  120.971     Allowable  fees  paid  by 
Borrower. 

(a)  CDC  fees.  The  fees  a  CDC  may 
c:harge  the  Borrower  in  ccmnection  with 
a  504  loan  and  Debenture  are  limited  to 
the  following: 

***** 

(2)  (Rinsing  fee.  The  CDC  may  charge 
a  reasonable  c:losing  fee  sufficient  to 
reimburse  it  for  the  expenses  of  its  in- 
house  or  outside  legal  counsel,  and 
other  miscellaneous  closing  costs  (CDC 
C>losing  Fee).  Some  closing  costs  may  be 
funded  out  of  the  Debenture  proceeds 
(see  §  120  883  for  limitations); 

***** 

■  62.  Revise  §  120.972  to  read  as  follows: 

§  1 20.972    Third  Party  Lender  participation 
fee  arKi  CDC  fee. 

(a)  Participation  fee.  For  loans 
approved  by  SBA  after  September  30, 
1996,  SBA  must  collect  a  one-time  fee 
equal  to  50  basis  points  on  the  Third 
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Party  Lender's  participation  in  a  Project 
when  the  Third  Party  Lender  occupies 
a  senior  credit  position  to  SBA  in  the 
Project. 

(b)  CDC  fee.  For  loans  approved  by 
SBA  after  September  30, 1996,  SBA 
must  collect  an  annual  fee  from  the  CDC 
equal  to  0.125  percent  of  the 


outstanding  principal  balance  of  the 
Debentiue.  The  fee  must  be  paid  from 
the  servicing  fees  collected  by  the  CDC 
and  cannot  be  paid  from  any  additional 
fees  imposed  on  the  Borrower. 
■  63.  Remove  the  undesignated  center 
heading  immediately  preceding 
§120.980.  , 


■  64.  Remove  §§  120.980, 120.982, 
120.983  and  120.984. 

Dated:  September  25,  2003. 
Hector  V.  Barreto. 

Administrator. 

[FR  Doc,  03-24860  Filed  10-6-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Availability  of  Funds  Announced  in  the 
CDC/ATSDR  Federal  Assistance 
Funding  Book 

ACTXJN:  General  notice. 

summary:  The  Centers  for  Disease 
Control  dnd  Prevention  {CDC]  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry'  (ATSDR)  announce  the 
availability  of  funds  in  the  CDC/ATSDR 
Federal  Assistance  Founding  Book 
(FAFB)  for  Fiscal  Year  2004.  This 
edition  of  the  FAFB  is  a  review  of  CD(^ 
and  ATSDR  Fiscal  Year  2004 
competitive  assistance  programs 
Financial  assistance  programs  include 
grants  and  cooperative  agreements. 

The  FAF'B  contains  most  of  ("DCs  and 
ATSDRs  new  competitive 
opportunities;  however,  additional  grant 
and  t:ooperative  agreement 
opportunities  may  become  available 
because  of  pfogrammatii  planning  and 
Clongressional  action  The  funding 
opportunities  will  be  published  in  the 
Federal  Register,  CDCs  and  ATSDRs 
Internet  Web  site,  which  can  be 
obtained  by  accessing  http:// 
l\^^1^■c^^^gov/o(^''pg(}/ funding/ 
grrintnwin.htm.  and  in  addition  ma\  be 
published  in  the  .\7H  (Uiuit^  For  (inints 
and  Contracts.  CDC  and  ATSDR,  as  well 
as  the  Department  of  Health  and  Human 
Services  (HHS).  has  been  verv  husv  this 
year  In  support  of  health  related  disease 
control  and  prevention  activities,  we  are 
striving  to  provide  simpler  avenues  for 
eligible  organizations  to  applv  f(jr 
funding  We  are  working  in  t:ooperation 
with  HHS  and  other  organizations 
within  HHS  to  improve  our  processes 
related  to  delivering  (;D(.'  funding 
opportunities  and  awarding  grants  to 
eligible  applicants.  We  are  currentlv 
planning  to  deplov  a  new  grants 
management  information  svstem.  and 
have  implemented  pro(  esses  to 
streamline  our  grant  making  operations. 
We  are  participating  in  pilot  programs 
being  conduc:ted  throughout  the  federal 
government  that  are  designed  to  move 
the  granting  of  federal  dollars  into  the 
world  of  electronic  government  (;D(;s 
streamlining  efforts  are  part  of  HHS' 
activities  to  implement  the  Federal 
Financial  Assistance  Management 
Improvement  Act  (Pub.  L.  106-207) 
CDC  and  ATSDR  are  committed  to 
maximum  competition  for  its  grants  and 


cooperative  agreement  opportunities, 
and  will  strive  to  provide  support  for  all 
eligible  entities  that  seek  to  apply  for 
CDCs  and  ATSDR's  financial  assistance 
programs 

lulie  Louise  CFerberding.  M.D  .  M.P.H. 

Table  of  (iontents 

1    liUrodui.tioii 

1   How  to  Use  the  CDC/ATSDR  Federal 
Assistan(  «  Funding  Book  (K.\P"B) 

3.  Terminology 

4.  Fre()ueiilK  .Xsked  Questions 

5.  Funding  Opportunities  bv  Agency  and 

Center.  This  notice  describes  funding  tor 
the  followmg  .VrSUR  and  CDC 
dis(.retioaarv  authorities  and  programs 
(application  receipt  deadlines  are  also 
provided): 

.\gencv  for  Toxic  Substances  and  Disease 
Registry  (ATSDR) 

Exposure  to  Ireinolitt'  .Asbestos  in 

Vermuulite  Ore — |une  2004 
I'rogidni  to  Faiilitate  Environmental  lustice 

m  .Minority  and  Cnder  Served 

Communities — May  1.  2004 
Surv'eillanre  of  Hazardous  Substances — lure 

1.  2004 
!  he  CJreat  Lai>.fs  H\uii,in  Health  Effects 

Kt^'seari  h  i'rograin — May  2004 
Hrogram  lo  Build  (Capacity  to  C;ondu(:t  Site- 

Sptfi  ifii   Health  Promotion  .Activities — julv 

1.  2004 
,\  Pronrani  to  Buihi  Oapacilv  lo  Develop. 

Impl.iruent.  and  Evaluate  Health  Education 

and  Health  Promotion  Activities  in  Tribal 

Communities — July  1,  2004 
Program  to  Build  Capacity  to  v.!onduct 

Environmental  Health  Education 

Ariivities— luly  1,  2004 
Program  In  Build  Environmental  Public 

Health  Capacity  Within  Tribal  Colleges  and 

Cniversities — lulv  2004 

Centers  for  Disea.se  Control  and  Prevention 
(CDC) 

Xational  Center  for  Chninw  Disfdse 
Prrwntiun  ami  Hralth  Prumntmn 
IS'CCDPHPI 

Chancer  Surveillance  Research  with  Data 
Eahaiu  ement  and  Utilization — lune  2004 

National  Programs  to  Improve  the  Health, 
Education,  and  Weil-Being  of  Young 
People — December  2004 

National  Center  tor  Enviroiuumtd!  Ht'ulth 
ISCEHj 

Centers  for  C.enomu  s  ami  Publu   Health — 

Kebruar>'  15,  2004 
.Addressing  .Asthma  from  a  Public  Health 

Perspei  live— March  !.  2004 

\iitianal  Center  fur  HIV,  STD.  and  TB 
Prevention  l\'CHSTPl 

Tr.uislrftyi^  Proven  Interventions  fcjr 
I  nderserved  and  Emergent  High  Risk 
Populations — March  2004 

Publii   Health  Conference  Support 
(Inoperative  .Agreement — Program  for 
Human  immunodeficiency  Virus  (HIV) 
Prevention— Apnl  15,  2004 


National  Center  for  Infectious  Diseases 
(NCIDI 

.Applied  Research  in  Emerging  Infections 
Investigations  of  West  Nile  Virus — May  15, 
2004 

Epidemiology  and  Laboratory  Capacity  (ELC) 
for  Infectious  Diseases — Cvcle  .A,  January 
4.  2004:  Cycle  B.  April  4,  2004 

C;ooperative  .Agreement  for  Research  on 
Prevention  of  Lyme  Disease  in  Humans  in 
the  United  States— November  17,  2003 

Cooperative  Agreement  for  Research  on  the 
Ecology  and  Control  of  Tick  Vectors  of 
Lyme  Disease  in  the  United  States — 
November  17,  2003 

Cooperative  .Agreement  for  Research  on  the 
Laboratory  Diagnosis,  Immunology,  and 
Pathogenesis  of  Lyme  Disease  in  the 
United  States— December  1.  2003 

National  Center  for  Injury  Prevention  and 
Control  INCIPCj 

Crants  for  Acute  Care,  Rehabilitation,  and 
Disability  Prevention  Research — February 
3.  2004 

Clranls  for  Violence-Related  Injury  Prevention 
Research;  "^outh  Violence,  Suicide, 
Intimate  Partner  Violence,  and  Sexual 
Violence — Februar\-  3,  2004 

CIrants  for  New  Investigator  Training  Awards 
for  Unintentional  Injury,  Violence  Related 
Iniury,  Biomechanics,  and  Acute  Care, 
Disability,  and  Rehabilitation-Related 
Research— February  3.  2004 

Crants  for  Traumatic  Injury  Biomechanics 
Researi  h — February'  3,  2004 — Research 
Crants  to  Prevent  Unintentional  Injuries — 
February  3.  2004 

Crants  for  Dissertation  Awards  for  Doctoral 
("andidates  for  Violence-Related  Iniury 
Prevention  Research  in  Minority 
Communities — February  3,  2004 

National  Immunization  Program  INIPI 

National  Minority  Organizations 

Immunization  Projects — March  2004 

National  Institute  for  Occupational  Safety 
and  Health  INIOSHj 

Occupational  Safety  and  Health  Research 
Crants-Investigator-Initiated — All  (new 
competing,  revised,  and,  supplemental 
applications)  February  3,  2004;  June  1. 
2004;  and  October  1,  2004.  Competing 
Continuation,  Supplemental,  and  Revised 
Research  Grant/Cooperative  Agreements 
application,s— March  1,  2004;  July  1.  2004; 
and  November  1,  2004. 

Occupational  Safety  and  Health  Research 
(Irants-Special  Emphasis  Research  Career 
.Award  (KOI  I— .All  (new)  February  3,  2004; 
)une  1.  2004;  and  October  1,  2004. 
Competing  Continuation,  Supplemental, 
and  Revised  Research  Grant/Cooperative 
Agreements  applications — March  1.  2004; 
July  1.  2004.  and  November  1,  2004. 

Occupational  Safety  and  Health  Research 
Grants-Small  Grants  (R03)— All  (new) 
February  3,  2004;  June  1,  2004;  and 
October  1.  2004.  Competing  Continuation, 
Supplemental,  and  Revised  Research 
Grant/Cooperative  Agreements 
applications— March  1,  2004;  July  1,  2004; 
and  November  1,  2004. 

Occupational  Safety  and  Health  Research 
Grants-Exploratory  and  Developmental 
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(R21)— All  (new)  February  3,  2004;  June  1. 
2004;  and  October  1,  2004.  CompetLog 
Continuation,  Supplemental,  and  Revised 
Research  Grant/Cooperative  Agreements 
applications— March  1,  2004;  July  1,  2004; 
and  November  1,  2004. 

Occupational  Safety  and  Health  Training — 
July  1,  2004 

Health  and  Safety  Programs  for  Ckinstniction 
Work— February  3,  2004. 

Surveillance  Program — April  1,  2004 

Introduction 

The  purpose  of  the  FAFB  is  to  provide  the 
general  public  with  a  single  source  of 
program  and  application  information  related 
to  OKI's  and  ATSDR's  competitive  financial 
assistance  offerings.  The  FAFB  is  designed  to 
replace  the  multiple  Federal  Register  notices 
that  traditionally  advertised  the  availability 
of  CDC  and  ATSDR  discretionary  funding  for 
its  various  programs.  It  should  be  noted  that 
additional  health  promotion  and  disease 
prevention  program  initiatives  responsive  to 
new  issues  or  issues  unanticipated  at  the 
time  of  publication  of  the  FAFB  may  be 
aimounced  through  the  Federal  Register  and 
the  CDC  Web  site,  http://www.cdc.goiv/od/ 
pgo/funding/grantmain.htm  or  the  ATSDR 
Web  site  at  http://www.atsdr.cdc.gov/,  click 
on  "ATSDR  Grants  and  Cooperative 
Agreements."  This  notice  does  not  change 
requirements  appearing  elsewhere  in  the 
Federal  Register. 

The  CDC/ ATSDR  FAFB  contains  a 
description  of  competitive  and  other 
financial  assistance  (grants  and  cooperative 
agreements)  programs  scheduled  for  awards 
in  Fiscal  Year  2004.  It  includes  instructions 
on  how  to  contact  the  CDC/ ATSDR  for 
information. 

Applications  and  instructions  may  be 
downloaded  from  the  CDC  Web  site  listed 
above.  The  FAFB  also  contains  instructions 
for  how  to  obtain  application  if  your 
organization  is  not  Internet  active. 
Specifically,  the  following  information  is 
included  in  the  FAFB:  (1)  Center/Institute/ 
Office  (CIO)  Offering  the  Funding  Program; 
(2)  the  Program  Annotmcement  Title;  (3)  the 
Program  Announcement  Nimiber  (4)  the 
Catalog  of  Federal  Assistance  (CFDA) 
Identification  Number;  (5)  the  Program 
Contact  Person,  E-Mail  Address,  and  Phone 
Number;  (6)  a  Description  of  the  Fimding 
Opportunity;  (7)  Eligible  Applicants; 
(8)Estimated  Dollar  Amount  for  this 
Competition;  (9)  Estimated  Number  of 
Awards  to  be  Made;  (10)  E.stimated  or 
Average  Size  of  Each  Award;  (11)  Estimated 
Project  Period;  (12)  Estimated  Application 
Availability  Date,  which  is  the  date  further 
application  guidance  will  be  available  on  the 
CDC  and  ATSDR  Web  site,  and  the  earliest 
date  an  application  can  be  accepted;  (13) 
Estimated  Application  Deadline  Date,  which 
is  the  last  date  an  application  can  be 
accepted  for  review  and  potential  funding; 
and  (14)  Estimated  Projected  Award  Date, 
which  is  the  date  that  a  successful  applicant 
can  expect  to  be  awarded  funds.  Certain 
other  information,  including  how  to  obtain 
and  use  the  FAFB  and  grant  terminology,  can 
also  be  found  in  the  FAFB. 

This  notice  describes  funding  for  the 
following  CDC  and  ATSDR  discretionary 


authorities  and  programs  (application 
deadline  dates  are  also  provided): 

Agency  for  Toxic  Substances  and  Disease 
Registry  (ATSDR) 

Centers  for  Disease  Control  and  Prevention 
(CDC) 

The  Centers,  Institutes,  and  Offices  that 
comprise  CDC  are  listed  below  in 
alphabetical  order: 
Epidemiology  Program  Office  (EPO) 
National  Center  for  Birth  Defects  and 

Developmental  Disabilities  (NCBDDD) 
National  Center  for  Chronic  Disease 

Prevention  and  Health  Promotion 

(NCCDPHP) 
National  Center  for  Environmental  Health 

(NCEH) 
National  Center  for  Health  Statistics  (NCHS) 
National  Center  for  HIV,  STD,  and  TB 

Prevention  (NCHSTP) 
National  Center  for  Infectious  Diseases 

(NOD) 
National  Center  for  Injury  Prevention  and 

Control  (NCIPC) 
National  Immunization  Program  (NIP) 
National  Institute  for  Occupational  Safety 

and  Health  (NIOSH) 
Public  Health  Practice  Program  Office 

(PHPPO) 

How  To  Use  the  CDC/ATSDR  Federal 
Assistance  Funding  Book  (FAFB) 

It  is  recommended  that  you  read  the 
introductory  materials,  terminology  section, 
and  individual  program  aimouncements 
listed  under  eadi  CIO  in  alphabetical  order. 
At  the  end  of  the  FAFB,  there  is  an  optional 
form  entitled  "Grants  At  A  Glemce."  This 
form  is  provided  so  that  you  can  record  the 
funding  opportunities  that  are  of  interest  to  . 
you.  We  urge  applicants  to  fully  assess  their 
eligibility  for  grants  and  cooperative 
agreements  before  spending  the  time  and 
effort  to  apply. 

The  full  descriptions  of  the  funding 
opportunities,  instructioiis  for  applications, 
application  forms,  and  additionsil  copies  of 
the  FAFB  can  be  found  at  http:// 
www.cdc.gov,  click  on  "Funding"  then  click 
on  "Grants  and  Cooperative  Agreements."  If 
you  are  not  Internet  active,  or  you  have 
difficulty  downloading  this  information,  you 
may  call  770-488-2700  between  8  a.m.  and 
4:30  p.m.  Eastern  Time.  Monday  through 
Friday  for  assistance. 

Terminology 

Application  Deadlines 

Definitive  deadline  information  may  be 
found  in  the  full  program  announcement.  For 
many  program  aimouncements,  applications 
will  be  considered  on  time  if  they  are 
received  on  or  before  4  p.m.  Eastern  Time  on 
the  established  deadline  in  the  program 
aimouncement. 

Authorization 

The  citation  of  the  law  authorizing  the 
vsuious  assistance  programs  is  provided 
following  the  title  in  the  full  program 
aimouncement  published  on  the  CDC  and 
ATSDR  Web  sites. 


Budget  Period 

The  Budget  Period  is  the  interval  of  time 
that  a  multi-year  period  of  financial 
assistance  (project  period)  is  divided  into  for 
budgetary  and  funding  purposes.  Budget 
periods  are  usually  12  months  long  but  may 
be  shorter  or  longer,  if  appropriate. 

CFDA  Number 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  is  a  Government-wide 
compendium  of  Federal  Programs,  projects, 
services,  and  activities  that  provide 
assistance.  Programs  listed  therein  are  given 
a  CFDA  number. 

Cooperative  Agreement 

A  financial  assistance  mechanism  (grant) 
used  when  substantial  Federal  programmatic 
involvement  with  the  recipient  is  anticipated 
by  the  funding  agency  during  performance  of 
the  project.  The  nature  of  the  involvement 
will  always  be  specified  in  the  offering  or 
application  guidance  materials. 

Eligibility 

The  status  an  entity  must  possess  to  be 
considered  for  a  grant.  Authorizing 
legislation  and  programmatic  regulations 
specify  eligibility  for  individual  grant 
programs  and  eligibility  may  be  further 
restricted  for  programmatic  reasons.  In 
general,  assistance  is  provided  to  nonprofit 
organizations  and  institutions,  including 
faith -based  and  conun  unity -based  entities, 
State  and  local  governments,  their  agencies, 
Indian  Tribes  or  tribal  organizations,  and 
occasionally  to  individuals.  For-profit 
organizations  are  eligible  to  receive  awards 
under  financial  assistance  programs  unless 
specifically  excluded  by  legislation. 

Estimated  Amount  for  This  Competition 

The  funding  level  listed  is  provided  only 
as  an  estimate,  and  is  subject  to  the 
availability  of  funds.  Congressional  action, 
and  changing  program  priorities. 

Evaluation  Criteria 

The  evaluation  criteria  are  listed  in  the  full 
program  announcement,  as  published  on  the 
CDC  or  ATSDR  Web  site,  and  are  used  to 
evaluate,  score,  and  rank  applications 
submitted  by  an  applicant. 

Funding  Priorities  and/or  Preferences 

Funding  preferences,  priorities,  and  special 
considerations  may  come  from  legislation, 
regulations,  or  programmatic  reasons.  These 
are  not  the  same  as  review  criteria.  Funding 
preferences  are  any  objective  factors  that 
would  be  used  to  place  a  grant  application 
ahead  of  others  without  the  preference  on  a 
list  of  applicants  recommended  for  funding 
by  a  review  committee.  Some  programs  give 
preference  to  organizations  that  have  specific 
capabilities,  or  have  established  relationships 
with  public  health  organizations  that 
promote  CDC's  or  ATSDR's  mission  of  health 
and  disease  prevention.  Funding  priorities 
are  factors  that  cause  a  grant  or  cooperative 
agreement  application  to  receive  a  fixed 
amount  of  extra  rating  points,  which  may 
similarly  affect  the  order  of  applicants  on  a 
funding  list.  Special  considerations  other 
than  review  criteria,  preferences,  and 
priorities  e.g.,  are  considered  in  order  to 
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ensure  an  equitable  geographic  distribution 
of  grant  re<:ipients,  to  met'l  requirements  for 
urban  or  rural  proportions 

('•mnt 

A  grant  is  a  financial  dssistani.e  (including 
inoperative  agreements)  in  the  form  of 
money,  or  pn)pert\  in  heu  of  money,  by  the 
Federal  government  to  an  eligible  recipient 
The  term  does  not  ini  lude  anv  Federal 
pro<:urement  sub|e(  t  to  thn  Federal 
.Acquisition  Regulation  iF.ARI,  te<:hnical 
assistance  (which  provides  services  instead 
of  money),  or  as.sistance  m  the  tfirm  of 
revenue  sharing,  loans,  loan  guarantees, 
interest  subsidies,  insurance,  or  direct 
payments  of  anv  kind  to  individuals. 

Letter  of  Intent 

A  Letter  of  Intent  is  a  letter  that  may  be 
requested  by  the  funding  program  to  gauge 
the  interest  and  the  number  of  full 
applications  anticipated  so  that  the  funding 
program  can  estimate  both  the  [iroper 
number  nt  reviewers  dini  expertise  needed  to 
review  the  applications   .A  Letter  of  Intent 
may  be  optional  or  required. 

Statchmii  Rcquin-ments 

Several  CLX;  and  .A  I'SDK  programs  may 
require  a  matching  amount,  or  percentage  of 
the  total  proiei  t  su[)porI.  to  come  from 
sources  other  than  Federal  funds   Matching 
requirements  are  generally  mandated  in  the 
authorizing  legislatirm  lor  specific  categories. 
.Mso.  .MSDK  or  the  CLK,  awarding  CIO  may 
administratively  require  matching  or  other 
cost-sharing  requirements.  Such 
requirements  are  listed  in  the  full  program 
announcement  published  on  the  CDC  and  or 
ATSDR  Web  site 

S'otice  of  Grant  Award 

The  Notice  of  Grant  .Award  (NCj.M  is  the 
official  award  document,  signed  by  the 
Grants  .Management  Officer  that  (1)  Notifies 
the  ref;ipient  of  the  award  of  a  grant;  (2) 
contains  or  references  all  the  terms  and 
conditions  of  the  grant  and  Federal  funding 
limits  and  obligations,  and  l.il  pnnides  the 
documentary  basis  for  recording  the 
obligation  of  Federal  funds  in  CDC's 
accounting  system. 

Program  Announcement  Number 

The  program  announcement  number  is  a 
unique  identifier  for  eai  h  program  funded  by 
CIX"  or  .ATSDR  This  number  must  be 
included  un  your  application  for  funding. 

Project  Period 

The  total  time  stated  in  the  Notice  of  Gran' 
.Award  {inc:luding  any  amendments)  that 
Federal  support  is  recommended.  The  project 
period  usually  consists  of  a  series  of  one  or 
more  budget  penods  of  one-vear  duration 
Once  approved  through  initial  review 
'  oiitiniidtion  of  each  successive  budget 
period  IS  subiect  to  satisfactory  performance, 
availability  of  funds,  and  program  priorities. 
The  proiect  penod  is  usually  from  one  to  five 
years 

Tfchnitul  Assistance 

A  contact  person  is  listed  tor  eai  h  program 
and  hisher  e-mail  address  and  telephone 
number  are  provided  Some  programs  have 


scheduled  workshops  and  conference  calls.  If 
you  have  questions  concerning  individual 
programs  or  the  availability  of  te<;hnical 
assistaiK  e   please  contai:t  the  program 
contai  t  listed  in  the  lull  program 
annoiim  emeiit 

Frequently  .Asked  Questions 

;    WhiTf  Do  I  Stihinil  (iniiit  Appluations'' 

The  address  lor  submitting  your  grant 
a[)plication  will  be  published  in  the  lull 
program  annountement  on  the  GLX;  Web  site 
at  htt[j//\*-ww  cdr.gov/oci/pgo/tunding/ 
gmntmain  htm  or  the  .ATSDR  Web  site  at 
http./  \^^^^y  <itsiir  ciii  gov/  and  in  addition 
may  be  published  in  the  .\7//  (kiidc  to  Grants 
and  tAintmrts 

For  general  iiueslions  about  ('.[K'.  or  .\ TSDR 
announcements,  i  onlact   '!'e(,hni(  al 
Information  Management  .Section,  CDC 
Procurement  and  tyrants  Office.  2920 
Brandvwine  Road,  -Atlanta,  GA  .30341 -4 14fi. 
Telefihone:  (7701  488-J700 

J.  How  Do  I  Learn  .Vforc  About  a  Particular 
Grant  or  Cooperutivr  Agrft'infnt  Program ' 

In  general,  the  program  contact  pt^rson 
provides  intnrmation  about  the  specific  grant 
and  cooperative  agreement  offering  and  its 
purpose,  and  the  grants  management 
specialist  provides  inlormation  about  the 
granl/cooperative  agreement  mechanism  and 
business  matters,  though  their 
responsibilities  often  overlap, 

3.  Th''  /'(;(es  Lislrd  in  tbf  FAFH  and  thi- 
Dafcs  (,ii  thi'  CIh:  or  ATSDR  Wfb  Siti-  Do  Sot 
Agree  How  Do  I  Know  Which  Is  Correct.'' 

The  CDCV ATSDR  FAFB  dales  for  estimated 
application  availability,  the  estimated 
application  deadline  date,  and  the  estimated 
projected  award  date  are  based  upon  the  best- 
kjiown  information  at  the  time  of 
publication,  often  up  to  nine  months  in 
advance  of  the  conipi^titive  cycle.  Since  the 
full  program  announcement  is  published  on 
the  t.:DC  and  ATSDR  Web  sites  later,  the 
dates  in  the  full  program  announcement  are 
the  correct  dates    Ihir.  the  definitive  date 
may  be  found  in  the  hill  program 
announcemeni 

4   An'  Pr(igran]s  Aiiivimn  rit  m  thf  CDC/ 
A  rSDR  FAFB  Ever  Camelled'' 

Infrequently,  announced  programs  may  be 
withdrawn  from  competition.  If  this  occurs. 
Ill  .unendment  to  the  original  F.Al-'B  Federal 
Register  Notice  will  be  published  diid  iii 
addition,  the  change  will  be  listed  on  the 
(,TX;or  AISDR  Website 

'-    What  I-.  ,1  DUNS  Numbrr  ami  Do  I  Sred 
One? 

The  Data  Universal  Numbering  Systems 
(DL'N.S)  number  is  a  unique  9-digit 
identification  number  provided  by  Dun  8; 
Bradstreet  !I)(4H|    The  DUNS  number  is  site- 
spw:ifii     Therefore,  eai  h  distinct  physical 
location  of  an  entity  (such  as  branc:hes, 
divisions,  and  headquarters)  may  be  assigned 
a  DUNS  number.  In  order  to  provide  on-the- 
spot  DUNS  Numfjer  assignment.  DftB  does 
not  control  or  limit  who  may  request  or 
receive  a  DCNS  number   It  is  the  applicant 
organi/ation  s  responsibility  to  manage  their 
DL'NS  numbers,  lo  obtain  a  DL'NS  number. 


call  Dun  and  Bradstreet  at  1-866-705-5711 
or  visit  their  Web  site  at:  http:// 
www.dunandbradstreet.com.  There  is  no 
charge  obtaining  a  number  and  the  number 
is  easy  to  obtain.  If  you  are  unsure  whether 
your  organization  already  has  a  DUNS 
number,  please  contact  your  institution's 
grant  office  for  guidance.  A  DUNS  number 
will  be  required  for  all  new  grant  and 
cooperative  agreement  awards  for  FY  2004 
including  foreign  applicant  organizations.  A 
DUNS  number  will  not  be  required  of 
individuals  or  subrecipients.  There  should  be 
a  field  in  the  new  PHS  5161-1  and  PHS  398 
application  forms  to  include  your  DUNS 
number  If  the  application  form  you  are  using 
does  not  have  a  DUNS  number  field,  please 
write  your  DUNS  number  on  the  top  of  the 
application,  and/or  include  your  DUNS 
number  in  the  cover  letter  of  the  application. 
Your  organization  will  need  to  have  a  DUNS 
number  in  order  for  an  award  to  be  made  in 
FY  2004. 

fi   Where  Can  I  Find  Out  About  Current 
Federal  Grant  and  Cooperative  Agreement 
Funding  Opportunities? 

In  addition  to  the  CDC  and  ATSDR  Web 
sites,  the  U.S.  Government  has  created  and 
maintains  a  Web  site  at  http:// 
ix-ww  fedgrants.gov  and  at  http:// 
www. grants. gov. 

7  Where  Can  I  Obtain  Applications  for  CDC 
and  ATSDR  Grant  and  Cooperative 
Agreement  Funding  Opportunities? 

For  most  CDC  and  .ATSDR  grant  and 
cooperative  agreement  announcements,  the 
application  form  PHS  5161-1  or  PHS  398  is 
used  Please  see  the  full  program 
announcement  to  see  which  application  lo 
use.  Applications  and  instructions  can  be 
found  at  http./ /www. cdc.gov/od/pgo/ 
forminfo.htm  When  using  the  PHS  398 
application  form  for  CDC  grant  and 
cooperative  agreement  funding  opportunities, 
please  adhere  to  the  program  announcement 
instruc:tions.  The  full  program  announcement 
is  the  definitive  guide  on  forms  and  location 
of  instructions.  If  you  need  assistance,  please 
call  the  program  or  business  office  listed  in 
the  full  program  announcement.  For  general 
questions,  please  call  (770)  488-2700.  In 
addition,  you  may  visit  the  "Notice  lo 
Clrantees  "  section  on  the  CDC  Web  site  at 
http  //www. cdc.gov/funding. htm.  The  Web 
site  is  updated  frequently  and  grantees  and 
potential  applicants  should  periodically 
review  the  Web  site  to  stay  abreast  of  current 
issues  and  changes, 

H  If  Mv  Institution  or  Organization  Receives 
Funds  From  CDC  or  ATSDR.  Are  There  Any 
Restrictions  on  How  the  Funds  May  Be  Used? 

Yes.  Page  2  of  the  Notice  of  Grant  Award 
contains  references  to  the  rules  and 
regulations  governing  the  use  of  funds 
awarded  by  C:DC  or  ATSDR.  If  you  have  any 
business  questions  regarding  a  particular 
award,  please  contact  the  Grants 
Management  Specialist  or  Contract  Specialist 
that  is  managing  the  grant  or  cooperative 
agreement.  For  programmatic  questions, 
please  contact  the  project  officer «ssigned  lo 
your  grant  or  cooperative  agreement. 
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CDC  and  ATSDR  Program  Competitioiis 

This  notice  describes  funding  for  the  CDC 
and  ATSDR  discretionary  authorities  and 
programs  below.  Receipt  deadUnes  are 
provided. 


Grants  At  A  Glance 

The  "Grants  At  A  Glance"  form  should 
assist  you  in  reviewing  the  potential  funding 
opportunities  below. 

BILUNG  CODE  4163-18-C 


The  2004  CDC  Federal  Assistance  Funding  Book. 


GRANTS  AT  A  GLANCE 


Use  this  optional  form  to  keep  track  of  attractive  grant 
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Agency  for  Toxic  Substances  and  Disease 
Registry  (ATSDR) 

Competition  Title:  Exposure  to  TremulitH 
Asbestos  in  Vermiculite  Ore 

Proiiram  Announcement  \iimher  04020. 

CFDA  .Vumber  9.3.161 

Program  Contact  Persian  kevin  Horlon  or 
Maggie  Warren 

E-Mail  Address  dth'J^cdc.gov  or 
mcs9i^dc.iiov 

Phone  \umber  (404)  498-0571  or  (404) 
498-0546 

Competition  Description  The  purpose  of 
this  program  is  to  conduct  site-specific  health 
activities  related  to  human  exposure  to 
contaminated  vermirulite  ore  at  sites 
identified  bv  the  Envirimmentdi  Protection 
.\gencv  lEPAl  as  re<  "iving  and  Or  processing 
ore  from  the  mine  in  Libbv  Montana 

Eligible  Applicants  .^sslstan(  e  will  be 
provided  only  to  the  health  departments  of 
States  or  their  bona  fide  agents  or 
instrumentalities  State  organizations. 
inc;luding  state  universities,  must  establish 
that  they  meet  their  respective  state 
legislatures  definition  of  a  state  entity  or 
political  subdivision  to  be  considered  an 
eligible  applicant 

Estimated  Amount  of  This  Competition: 
$300,000 

Estimated  \umher  ot  Awards  to  be  Made: 
4 

Estimated  or  Average  Size  of  Each  Award 
$10,000  to  5250.000. 

Estimated  Protect  Period  3  Years. 

Apphcation  Availability  Date  .\pril  2004 

Application  Deadline  June  2004 

Praiect  Award  Date  .August  2004 

Competition  Title  Program  to  Facilitate 
Environmental  [ustice  in  Minontv  -ind  Under 
Served  Communities 

Program  Announcement  Sumher  04021. 

CFDA  .Vumbt-r  93.161 

Program  Contact  Person  Stephanie  Miles- 
Richardson.  D  V.M  .  Ph.D 

E-Mail  Address  srm7@cdc  gov. 

Phone  Sumber  (4041  498-0111. 

Competition  Description  The  purpose  of 
this  program  is  to  assist  minority  educational 
institutions  in  expanding  ami  enhancing 
educational  and  research  opportunities 
related  to  exposure  to  ha/arrious  substan(.es 
in  the  environment,  and  providing  education 
and  information  to  .African  American, 
Hispanic,  and  other  minority  and  low  income 
communities  that  are  affected  bv  hazardous 
waste  sites  and  that  have  environniental 
lustice  concerns  This  announcement  fnllovk's 
a  successful  five-year  proiect  period,  which 
ini  luded  the  development  of  culturally 
competent  environmental  health 
instructional  materials  for  health 
professionals,  and  maintenance  and 
distribution  of  environmental  iiistice  related 
resources.  Qimmunity-based  workshops  on 
Geographic  Information  Systems  (CilS)  were 
conducted  and  strategies  for  assisting 
communities  in  identifying  the  needs  of  "at 
risk"  populations  were  also  identified. 
During  this  second  five-year  period,  the 
project  will  continue  to  conduct  outreach  to 
diverse  groups  and  organizations  that  focus 
on  minority  health,  environment,  and 
education  with  the  goal  of  facilitating 
collaborations  and  partnerships  Strategies 
developed  during  the  first  program  period 


will  be  implemented,  evaluated,  and 
expanded 

Eligible  .Applicants:  Eligible  applicants 
include   Historically  Black  C^olleges  and 
I'niversities  (HB(T's)  and  Hispanic  Serving 
Institutions  IHSlsl  with  documented 
expertise  in  addressing  environmental  justice 
concerns  of  minority  and  under  served 
communities. 

Estimated  Amount  of  This  Competition: 
$125,000. 

Estimated  Number  of  Awards  to  be  Made: 
1 

Estimiiteit  or  Average  Size  of  Each  Award 
$12'i.l)00 

Estimated  Project  Period  October  1 .  2004- 
September  29,  2009 

Application  Availability  Date  March  1. 
it)()4 

Application  Deadline:  May  1.  2004. 

Protect  Award  Date  August  1,  2004 

Competition  Title  Surveillance  of 
Hazardous  Substances  Emergency  Events. 

Program  Announcement  Number:  04022. 

CFDA  Number  '3^\G\ 

Program  Contact  Person  Wendy  Kaye/ 
Maureen  On 

E-Mail  Address:  wekl@cdc.gov/ 
mcolMcdc.gov. 

Phone  Number:  1404)  498-0555/(404)  498- 
0559 

Competition  Description  The  purpose  of 
this  program  is  to  assist  state  health 
departments  in  developing  a  state-based 
sur\eillance  system  for  monitoring  hazardous 
substances  emergency  events.  This  will  allow 
the  state  health  department  to  better 
understand  the  publit:  health  impact  oi 
hazardous  substances  emergencies  through 
this  adde<i  capacity 

Eligible  Applicants  Offii  lal  public  health 
agencies  of  States  or  their  bona  fide  agents  or 
instrumentalities  This  includes  the  District 
of  Columbia.  .Ameruan  Samoa,  the 
Conimonwcalth  of  Puerto  Rico,  the  Virgin 
Islands   the  Federated  States  of  Micronesia. 
Guam,  the  Northern  Mariana  Islands,  the 
Republic  lit  the  Marshall  Islands,  the 
Republic  of  Palau,  and  Federally  recognized 
Indian  Tribal  governments.  Also  eligible  are 
btate  organizations,  including  State 
universities,  State  collages,  and  .Stale 
research  institutions,  who  must  establish  that 
they  meet  their  respective  State  legislature's 
definition  of  a  State  entity  or  political 
subdivision  to  be  considered  an  eligible 
applicant. 

Estimated  Amount  of  This  Competition 
$1,450,000. 

Estimated  Number  of  Awards  to  be  Made: 
15. 

Estimated  or  Average  Size  of  Each  Award: 
$95,000 

Estimated  Pru/ect  Period  5  years. 

Application  Availability  Date:  April  1, 
2004. 

Application  Deadline  lune  1,  2004. 

Project  Award  Date  August  1,2004 

Competiiion  Title    The  Great  Lakes  Human 
Health  Effects  Research  Program. 

Program  Announcement  Number  04023. 

CFDA  .Vuniber  93,161 

Program  Contact  Person:  Dr,  Heraline 
Hicks. 

E-Mail  Address  hehJietcdc  gov. 

Phone  Number:  (404)  498-0717. 


Competition  Description:  The  purpose  of 
the  program  is  to  assess  the  adverse  effects 
of  water  pollutants,  via  contaminated  fish  in 
the  Great  Lakes,  on  the  health  of  persons  in 
the  Great  Lakes  states.  The  research 
objectives  of  this  program  are  to:  (1)  Build 
upon  and  amplify  the  results  from  past  and 
on-going  research  in  the  Great  Lakes  basin; 
(2)  develop  information,  databases  and 
research  methodology  that  will  provide  long- 
term  benefit  to  human  health  effects  research 
in  the  Great  Lakes;  (3)  provide  direction  for 
future  health  effects  research;  (4)  provide 
health  information  to  State  and  local  health 
officials,  the  concerned  public,  and  their 
medical  health  care  professionals;  and  (5)  in 
concert  with  State  and  local  health  officials, 
increase  the  public  awareness  regarding  the 
potential  health  implications  of  toxic 
pollution  in  the  Great  Lakes  basin;  and  (6) 
coordinate  as  necessary  with  relevant 
research  programs  and  activities  of  other 
agencies,  including  those  of  the  Food  and 
Drug  Administration  (FDA),  Centers  for 
Disease  Control  and  Prevention  (CDC), 
National  Institutes  of  Health  (NTH),  and  the 
Indian  Health  Service  (IHS),  as  well  as  the 
Environmental  Protection  Agency  (EPA),  and 
state  and  local  health  departments,  to 
ameliorate  adverse  public  health  impacts  of 
persistent  toxic  substances  in  the  Great 
Lakes. 

Eligible  Applicants:  Eligible  applicants  are 
the  Great  Lake  states  and  political 
subdivisions  thereof,  including  federally 
recognized  Indian  tribal  governments.  State 
organizations,  including  state  universities, 
state  colleges,  and  state  research  institutions, 
must  affirmatively  establish  that  they  meet 
their  respective  state's  legislative  definition 
of  a  state  entity  or  political  subdivision  to  be 
considered  an  eligible  applicant.  The  Great 
Lake  states  include  Illinois,  Indiana. 
Michigan.  Minnesota,  Ohio,  Pennsylvania, 
New  York,  and  Wisconsin,  consistent  with 
Section  106.  subsection  118(e)  of  the  Great 
Lakes  Critical  Programs  Act  of  1990  [33 
LI.S.C.  1268(e)J.  ATSDR  encourages 
collaborative  efforts  among  these  potential 
applicants. 

Estimated  Amount  of  This  Competition: 
$2,000,000. 

Estimated  Number  of  Awards  to  be  Made: 
10. 

Estimated  or  Average  Size  of  Each  Award: 
$200,000. 

Estimated  Project  Period:  FY  2004-FY 
2006. 

Application  Availability  Date:  March  2004. 

Application  Deadline:  May  2004. 

Project  Award  Date:  September  2004. 

Competition  Title:  Program  To  Build 
Capacity  To  Conduct  Site-Specific  Health 
Promotion  Activities. 

Program  Announcement  Number:  04024. 

CFDA  Number:  93. \61. 

Program  Contact  Person:  Robert  Johnson. 

E-Mail  Address:  rdj2@cdc.gov. 

Phone  Number:  (404)  498-0498. 

Competition  Description:  A  five-year 
cooperative  agreement  program  to  build 
capacity  to  conduct  site-specific  health 
promotion  activities.  The  purpose  of  this 
program  is  to  conduct  site-specific  health 
education  and  promotion  activities, 
including  pediatric  environmental  health 
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specialty  unit  (PEHSUs)  activities  in  the 
areas  of  health  professional  education,  site- 
specific  medical  consultations,  and  referrals 
for  clinical  evaluations.  (Note:  Due  to  the 
ATSDR  legislative  mandate,  clinical 
treatment  cannot  be  provided.)  This  program 
addresses  the  "Healthy  People  2010" 
educational  and  community-based  programs, 
environmental  health,  health 
communication,  and  maternal,  infant,  and 
child  health  focus  areas. 

Eligible  Applicants:  This  program  is  only 
directed  to  national  organizations  of  health 
professionals  that  provide  environmental 
health  education  activities  for  their 
membership,  as  well  as  environmental  public 
health  promotion  activities. 

Estimated  Amount  of  This  Competition: 
$1,500,000. 

Estimated  Number  of  Awards  to  be  Made: 
1-2. 

Estimated  or  Average  Size  of  Each  Award: 
$500,000-$1 ,000,000. 

Estimated  Project  Period:  September  30, 
2004-October  1,  2009. 

Application  Availability  Date:  May  1,  2004. 

Application  Deadline:  July  1,  2004. 

Project  Award  Date:  September  30,  2004. 

Competition  Title:  A  Program  To  Build 
Capacity  To  Develop,  Implement,  and 
Evaluate  Health  Education  and  Health 
Promotion  Activities  in  Tribal  Communities. 

Program  Announcement  Number:  04025. 

CFDA  Number:  93.161. 

Program  Contact  Person:  Teresa  Nastoff. 

E-Mail  Address:  tbn9@cdc.gov. 

Phone  Number:  (404)  498-0530. 

Competition  Description:  A  five-year 
cooperative  agreement  program  to  build 
capacity,  to  develop,  to  implement,  and  to 
evaluate  health  education  and  health 
promotion  activities  in  tribal  communities. 
This  program  addresses  the  "Healthy  People 
2010"  educational  and  community-based 
programs  and  environmental  health  focus 
areas.  The  cooperative  agreement  program  is 
designed  to  assist  American  Indian  and 
Alaska  Native  (AI/AN)  governments  and 
organisations  in  addressing  present  and 
potential  environmental  health  challenges 
related  to  National  Priorities  List  (NPL), 
Comprehensive  Environmental,  Response, 
Compensation,  and  Liability  Act  (CERCLA), 
and  other  hazardous  substances  and  releases 
on  or  adjacent  to  Indian  lands.  Specifically, 
cooperative  agreement  funds  will  be  used  to 
assist  tribal  and  village  governments  in 
addressing  community  health  concerns 
related  to  environmental  toxins.  This  will  be 
accomplished  by  increasing  tribal  capacity  to 
develop,  implement,  and  evMuate  culturally 
relevant  and  appropriate  environmental 
health  education  and  promotion  activities  for 
AI/AN  communities  and  for  the  health 
professionals  and  para-professionals  serving 
these  communities. 

Eligible  Applicants:  This  program  is 
directed  only  to  federally-recognized  Indian 
tribes  or  consortia  of  Indian  tribes.  Indian 
tribes  are  defined  in  Section  101(36)  [42 
U.S.C.  9601  936)]  as  "any  Indian  tribe,  band, 
nation,  or  other  organized  group  or 
community,  including  any  Alaska  Native 
Village  but  not  including  any  Alaska  Native 
regional  or  village  corporation,  which  is 
recognized  as  eligible  for  the  special 


programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians." 

Estimated  Amount  of  This  Competition: 
$175,000. 

Estimated  Number  of  Awards  to  be  Made: 
5. 

Estimated  or  Average  Size  of  Each  Award: 
$35,000. 

Estimated  Project  Period:  September  30, 
2004-October  1,  2009. 

Application  Availability  Date:  May  1,  2004. 

Application  Deadline:  July  1,  2004. 

Project  Award  Date:  September  30,  2004. 

Competition  Title:  Program  To  Build 
Capacity  To  Conduct  Environmental  Health 
Education  Activities. 

Program  Announcement  Number:  04026. 

CFDA  Number:  93.161. 

Program  Contact  Person:  Charles  Green. 

E-Mail  Address:  clg8@cdc.gov. 

Phone  Number:  (404)  49&-0297. 

Competition  Description:  A  five-year 
cooperative  agreement  program  to  build 
capacity  to  conduct  environmental  health 
education  activities.  This  program  addresses 
the  "Healthy  People  2010"  educational  and 
community-based  programs,  environmental 
health,  health  communication,  and  maternal, 
infant,  and  child  health  focus  areas.  The 
piupose  of  this  program  is  to  establish  and 
promote  environmental  health  education 
programs  within  an  organization's 
constituent  members  and  the  communities 
they  serve.  Specifically,  cooperative 
agreement  funds  will  be  used  to  develop  and 
implement  environmental  health  education 
needs  assessment  process  for  the  applicants' 
membership  and  communities  surrounding 
heizardous  waste  sites;  develop,  implement, 
and  evaluate  site-specific  environmental 
health  education  activities  based  on  the 
results  of  the  needs  assessment  process; 
evaluate  the  effectiveness  of  each  of  the 
implemented  activities  and  the  impact  of  the 
overall  project;  and  develop  a  strategy  to 
provide  environmental  health  education 
materials  and  programs,  and  to  communicate 
identified  environmented  health  needs, 
concerns,  programs,  and  resources  to 
constituent  groups. 

Eligible  Applicants:  This  program  is 
directed  only  to  national  organizations  of 
health  professionals  that  provide 
environmental  health  education  for  their 
defined  membership  and  constituencies. 

Estimated  Amount  of  This  Competition: 
$700,000. 

Estimated  Number  of  Awards  to  be  Made: 
10. 

Estimated  or  Average  Size  of  Each  Award: 
$70,000. 

Estimated  Project  Period:  September  30, 
2004-up  to  October  1,  2009. 

Application  Availability  Date:  May  1.  2004. 

Application  Deadline:  July  1,  2004. 

Project  Award  Date:  September  15,  2004. 

Competition  Title:  Program  to  Build 
Environmental  Public  Health  Capacity 
Within  Tribal  Colleges  and  Universities. 

Program  Announcement  Number:  04027. 

CFDA  Number:  93.161. 

Program  Contact  Person:  Alan  Crawford. 

E-Mail  Address:  acrawford@cdc.gov. 

Phone  Number:  (404)  498-0485. 

Competition  Description:  The  purpose  of 
this  request  for  applications  is  to  provide  a 


grant  for  one  year  (with  a  project  period  of 
up  to  five  years)  to  assist  tribal  colleges  and 
universities  in  the  development  of 
environmental  health  curriculum  through  the 
provision  of  technical  assistance  in 
environmental  health  science,  including 
toxicology,  assistance  with  materials 
development,  and  internships  in 
environmental  health  nursing,  education, 
and  science.  The  implementation  of  the 
program  will  assist  American  Indian  and 
Alaska  Native  nations  in:  (1)  Evaluating  past 
and  present  public  health  impacts  related  to 
hazardous  substances  exposure;  (2) 
identifying  and  mitigate  the  public  healtb 
impacts  of  exposures  to  hazardous 
substances  on  or  near  Indian  lands;  and,  (3) 
determining  and  evaluating  the  scientific, 
technical  and  culturally-appropriate  response 
to  such  exposure. 

Eligible  Applicants:  Eligible  applicants  are 
federally  recognized  tribal  colleges  and 
universities  as  defined  in  Executive  Order 
13201. 

Estimated  Amount  of  This  Competition: 
$200,000. 

Estimated  Number  of  Awards  to  be  Made: 
4. 

Estimated  or  Average  Size  of  Each  Award: 
$50,000. 

Estimated  Project  Period:  Up  to  5  Years. 

Application  Availability  Date:  May  2004. 

Application  Deadline:  July  2004. 

Project  Award  Date:  September  2004. 

National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion 
(NCCDPHP) 

Competition  Title:  Cancer  Surveillance 
Research  with  Data  Enhancement  and 
Utilization. 

Program  Announcement  Number:  04029. 

CFDA  Number:  93.283. 

Program  Contact  Person:  Kevin  Brady. 

E-Mail  Address:  KBrady@cdc.gov. 

Phone  Number:  (770)  488-4226. 

Competition  Description:  The  purpose  of 
this  program  is  to  utilize  data  from  the 
National  Program  of  Cancer  Registries 
(NPCR)  to  perform  enhanced  surveillance 
and  operational  research  to  include 
developing,  conducting  and  evaluating 
cancer  surveillance  research  projects 
targeting  breast,  colorectal,  prostate,  ovarian, 
and  oral/pharyngeal  cancers. 

Eligible  Applicants:  Part  I:  Breast, 
Colorectal/Prostate  Patterns  of  Care. 
Recurrence,  and  Survival.  Determination  is 
based  upon  silver  or  gold  certification  by  the 
North  American  Association  of  Central 
Cancer  Registries  (NAACCR)  for  the 
diagnosis  yesu  specified  (the  diagnosis  year 
certification  is  the  most  recent  available  from 
NAACCR).  Part  11:  Reporting  Pathology 
Protocols  (colon  and  rectum).  Eligibility  is 
limited  to  NPCR  registries,  which  can 
demonstrate  effective  partnership  with  a 
laboratory,  or  laboratory  vendor  providing 
pathologic  diagnostic  services  in  a  Nati .  lal 
Cancer  Institute  designated  comprehensive 
cancer  or  clinical  cancer  center  facility.  Part 
III:  Ovarian  Cancer  Patterns  of  Care. 
Eligibility  is  limited  to  NPCR  registries. 
Determination  of  eligibility  is  based  upon 
NAACCR  silver  or  gold  certification  for  the 
diagnosis  year  specified.  Part  FV:  Oral/ 
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Pharv'ngeal  Cancer:  Date  Completeness 
Quality  Eligibility  is  limited  to  NPCR 
registries  Determination  of  eligibility  is 
based  upon  N.\ACC;R  silver  or  gold 
certification  for  the  year  specified. 

Estimated  Amount  of  This  Competition 
$4.000,(X)0 

Estimated  .Mumber  of  Awards  to  be  Made: 
S-10 

Estimated  or  Average  Size  of  Each  Award 
$400,000 

Estimatfd  Project  Period:  3  Years. 

Application  Availahilitv  Date  April  2004 

Applitation  Deadline  [une  2004 

Pro/ect  Award  Date  September  2004 

Competition  Title  National  Programs  to 
Improve  the  Health.  Education,  and  Well- 
Being  of  Young  People 

Program  Announcement  \umber:  04010. 

CFDA  .Vumber  93  9.38 

Program  Contact  Person  Mike  Rainey. 

E-Mail  Address  mrrl'iicdc  gov. 

Phone  Siimber:  (7701  48«-f)U)0. 

Competition  Description  The  purpose  of 
this  announcement  is  to  improve  the 
education,  health,  and  well-being  of  young 
people  bv  strengthening  (  oordinrfted  school 
health  programs  and  bv  enribling  other  vouth 
serving  organizations  to  addres.s  health  risks 
Award  recipients  will  emphasize  efforts  lo 
help  young  people  avoid  risks  [e  g  lo  avoid 
using  tobacco,  alcohol,  ur  drugs,  to  avoid 
violence:  to  avoid  sexual  intercourse). 

Eligible  Applicants  Non-profit,  non- 
governmental organizations  with  <i 
nationwide  structure  and  capac  itv  to  achieve 
the  purposes  of  the  priority  area  applied  for. 
.Applicants  ideally  should  have  local,  state, 
or  regional  constituencies  representing  all 
states  and  territories,  but  at  minimum 
representing  2,5  states/territories. 

Estimated  Amount  of  This  Competitmn 
$9. .304  000. 

Estimated  Number  of  Awards  to  be  Made: 
I'p  to  41 

Estimated  or  Average  Size  of  Each  Award: 
Priority  1   HIV  Prevention  for  School-.\ge 
Youth.  Category  .\-Schools.  approx.  $218,600 
Category  B-Youth  Serving  Organizations, 
approx  $202,000;  Priority  2   Integration  of 
School  Efforts  to  Prevent  HIV.  STUs.  and 
L'nintended  Pregnancy.  Category  A — 
Pregnancy  Prevention,  approx  $75,000. 
Category  B-STD  Prevention  $100  000. 
Priority  i   .\bstinence  Collaboration  and 
Partnerships,  approx  $150,000.  Priority  4: 
Coordinated  S{:hool  Health  Programs  and 
Prevention  of  Chronic  Disease  Risks,  approx. 
$133,333.  Priority  5   Prevention  of  Foodborne 
Illnesses  and  Related  Sc:hool  .Absence. 
approx.  $125,000;  Priority  6  Training  and 
Professional  Development,  approx.  $250,000. 

Estimated  Project  Period  3  Years. 

Application  Availabihtv  Date  October 
2004 

Application  Deadline  December  2004. 

Protect  Award  Date  March  15.2004 

National  Center  for  Environmental  Health 
(NCEH) 

Competition  Title:  Centers  for  Genomics 
and  Public  Health. 

Program  Announcement  Xumber  04034 

CFDA  Number  93.283. 

Program  Contact  Person:  Timothy  G. 
Baker. 


E-lAail  Address  tgb2@cdc.gov. 

Phone  Number  (404)  498-1441. 

Competition  Description:  The  purpose  of 
this  program  is  to  develop  Centers  for 
Genomics  and  Public  Health  at  schools  of 
publii:  health.  Each  center  will  establish  a 
regional  hub  of  expertise  by  coordinating 
existing  programs  at  the  recipient  institution 
and  by  creating  links  with  local,  state,  or 
regional  {lublic  health  programs.  Each 
recipient  s  Practice  Coordinator  will  help 
strengthen  linkages  to  health  departments 
and  community  groups  (inters  will  also  be 
encouraged  to  draw  on  other  regional 
resources,  such  as  professional  organizations, 
the  clinical  community,  and  industry. 

Funding  will  allow  the  Centers  to  carry  out 
activities  in  three  areas:  ( 1)  Contributing  to 
the  knowledge  base  on  genomics  and  public 
health,  (2)  providing  technical  assistance  to 
local,  state.  an<l  regional  public  health 
organizations,  and  (3)  developing  and 
providing  training  for  the  current  and  future 
publi!   health  work  forf:e. 

Eligible  Api>lirants.  Schools  of  Publii 
Health. 

Estimated  Amount  of  This  Competition: 
S3. 000. 000 

Estimated  Number  oj  Awards  to  he  Made 
5 

Estimated  or  Average  Size  of  Each  Award: 
StiOO.OtX) 

Estimated  Pro/ect  Period  Up  lo  5  Years. 

Application  Availability  Dale  December  1. 
2003 

Application  Deadline:  February  15.  2004 

Project  Award  Date  )une  30.  2004 

Competition  Title  Addressing  Asthma 
from  a  Public  Health  Perspective 

Program  Announcement  Number  04035 

CFDA  Number  93  283. 

Program  Contact  Person  Kathrvn 
Sunnarborg 

Phone  Number  (404|  498-1451. 

E-Mail  Address  KSunnarborg&cdc  gov 

Competition  Description  To  provide  the 
impetus  to  begin  development  of  program 
capacity  to  address  asthma  from  a  public 
health  perspective  (Part  ,M.  to  continue 
program  development  and  begin 
implementation  of  selec;ted  iiiter\entions 
(Part  A  Enhanced),  and  lo  conduct  full 
asthma  plan  iniplenientation  (Part  B|   Key 
components  of  program  capacity  for  asthma 
include  a  surveillance  system,  a  statewide 
coalition,  and  the  identification  of 
appropriate  asthma  interventions.  These 
activities  are  captured  in  a  state  asthma  plan, 
which  is  developed  in  Part  A.  partially 
implemented  in  Part  A  Enhanced,  and  fully 
implemented  in  Part  B 

Elgibie  Applicants  Part  A  Any  Indian 
tribal  government,  Indian  Tribe,  or  State 
Public  Health  Department  or  their  bona  fide 
agents,  who  have  NOT  received  funding  from 
CDC/NC^EH  under  Program  Announcements 
99109.  01 106,  02085.  or  03032.  Part  A 
Enhanced:  State  Health  departments  from 
CO.  Cr.  Washington  DC,  C;a.  ID,  MD,  MO, 
NE.  NH,  TX,  it:  VA,  WV,  and  VVI.  Part  B: 
Any  state  not  currently  receiving  funding 
under  Part  B  of  RFA  01 106,  or  under  Ri' A 
02085 

Estimated  Amount  of  This  Competition: 
$6,300,000 

Estimated  Number  of  Awards  to  be  Made: 
15(3  Part  A.  7  Part  A  Enhanced,  5  Part  B), 


Estimated  Average  Size  of  Each  Award: 
$200,000  (Part  A),  $310,000  (Part  A 
Enhanced),  $700,000  (Part  B). 

Estimated  Project  Period:  3  years  (Part  A 
and  Part  A  Enlianced)/5  years  (Part  B). 

Application  Availability  Date:  December  1, 
2003. 

Application  Deadline:  March  1,  2004, 

Project  Award  Date:  July  1.  2004. 

National  Center  for  HIV,  STD,  and  TB 
Prevention  (NCHSTP) 

Competition  Title:  Translating  Proven 
Interventions  for  Underserved  and  Emergent 
High  Risk  Populations. 

Program  Announcement  Number:  04038. 

CFDA  Number:  93.941. 

Program  Contact  Person:  Craig  Studer. 

E-Mail  Address:  cstuder@cdc.gov. 

Phone  Number:  (404)  639-5389. 

Competition  Descnption:  This  project  will 
develop  tools  for  rapid  assessment  of 
populations  that  have  been  identified  as 
having  evidence  of  elevated  HIV  exposure 
risk,  but  for  whom  research  studies 
identifying  effective  prevention  interventions 
have  not  been  published.  After  the  rapid 
assessment  of  the  population,  the  applicant 
will  need  to  adapt  effective  interventions 
used  for  other  populations  to  the  needs  of  the 
target  population.  The  applicant,  with  the 
direction  from  CDC,  will  compile  a  manual 
of  rapid  assessment  procedures  and  steps 
taken  to  use  the  assessment  data  for  adapting 
and  evaluating  the  adapted  intervention. 

Eligible  Applicants:  State  and  local  health 
departments,  public  and  private  nonprofit 
and  for-profit  organizations. 

Estimated  Amount  of  This  Competition: 
$1,200,000 

Estimated  Number  of  Awards  to  be  Made: 
4. 

Estimated  or  Average  Size  of  Each  Award: 
$300,000. 

Estimated  Project  Period:  3  Years. 

Application  Availability  Date:  January 
2004. 

Application  Deadline:  March  2004. 

Project  Award  Date:  July  15,  2004. 

Competition  Title:  Public  Health 
Conference  Support  Cooperative 
Agreement — Program  for  Human 
Immunodeficiency  Virus  (HIV)  Prevention, 

Program  Announcement  Number:  04039. 

CFDA  Number:  93.941. 

Program  Contact  Person:  Victoria  Saho. 

E-Mail  Address:  vsaho@cdc.gov. 

Phone  Number:  (404)  639-5211. 

Competition  Descnption:  The  purpose  of 
conference  support  funding  is  to  provide 
partial  support  for  specific  non-federal 
conferences  in  the  areas  of  health  promotion 
and  disease  prevention  information/ 
education  programs  pertaining  to  HIV 
prevention.  This  program  addresses  the 
Healthy  People  2010  focus  area  of  HIV. 

Eligible  Applicants:  Letters  of  intent  (LOI) 
and  applications  may  be  submitted  by 
nonprofit  organizations,  government 
agencies,  tribal  governments,  and  private 
corporations.  These  include:  Community- 
based  organizations,  research  institutions, 
state  or  local  health  departments,  hospitals, 
universities  or  colleges,  faith  based 
organizations,  technical  school,  other  non- 
profit organizations,  federally  and  non- 
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federally  recognized  AmericaD  Indian/ 
Alaskan  Native  (AI/AN)  tribal  governments 
and  cxirporations  that  qualify,  under  the 
Indian  Civil  Rights  Acts,  including  State 
Charter  Tribes,  Urban  Indian  Health 
Programs,  Indian  Health  Boards,  Inter-tribal 
Councils,  and  other  Tribal  Organizations, 
including  urban  and  eligible  inter-tribal 
consortia.  Faith-based  organizations  are 
eligible  to  apply  for  these  funds. 

Estimated  Amount  of  This  Competition: 
$112,000. 

Estimated  Number  of  Awards  to  be  Made: 
5. 

Estimated  or  Average  Size  of  Each  Award: 
$20,000. 

Estimated  Project  Period:  Awards  will 
begin  on  or  about  April  1,  2004  and  will  be 
made  for  a  12-month  budget  and  project 
period.  Conferences  planned  for  April  1, 
2004  through  September  30,  2004  will  be 
considered  for  funding. 

LOI  Deadline  Date:  Submit  your  LOI  on  or 
before  January  12,  2004. 

Application  Availability  Date:  February  25, 
2004. 

Application  Deadline:  April  15,  2004. 

Project  Award  Date:  May  15,  2004. 

National  Center  for  Infectious  Diseases 
(NOD) 

Competition  Title:  Applied  Research  in 
Emerging  Infections  Investigations  of  West 
Nile  Virus. 

Program  Announcement  Number:  04052. 

CFDA  Number:  93.283. 

Program  Contact  Person:  Dr.  John  Roehrig. 

E-Mail  Address:  jtrl@cdc.gov. 

Phone  Number:  (970)  221-6442. 

Coinpetition  Description:  The  West  Nile 
(WN)  virus  outbreak  continues  to  expand  in 
the  United  States.  The  persistence  of  WN 
virus  in  overwintering  mosquitoes  suggests 
that  WN  virus  will  become  enzootic  in  the 
U.S.  for  the  foreseeable  future.  The  natural 
transmission  cycle  of  WN  virus  involves 
mosquitoes  becoming  infected  by  feeding  on 
birds  infected  with  the  virus.  Many  mammal- 
biting  mosquito  species  have  been  infected 
with  WN  virus.  This  observation  has  been 
accompanied  by  an  increase  in  WN  virus 
infections  of  mammalian  species  other  than 
humans  and  equines  [e.g.  bats,  squirrels,  cats, 
chipmunks,  rabbits,  and  skunks).  This 
expanded  epizootic,  which  again  occurred 
during  the  peak  southern  bird  migration, 
emphasizes  the  need  for  continued  vigilance 
for  the  spread  of  the  virus  beyond  the 
outbreak  epicenter.  The  purpose  of  the 
program  is  to  provide  assistance  to 
organizations  in  developing  applied  research 
efforts  pertaining  to  West  Nile  CWN)  virus 
and  other  arboviruses  that  occur  in  the 
United  States  (U.S.). 

Eligible  Applicants:  Applications  may  be 
submitted  by  public  and  private  nonprofit 
organizations  and  by  governments  and  their 
agencies;  that  is,  universities,  colleges, 
research  institutions,  hospitals,  other  public 
and  private  nonprofit  organizations.  State 
and  local  governments  or  their  bona  fide 
agents,  including  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the  Vii^gin 
Islands,  the  Commonwealth  of  the  Northern 
Mariana  Islands,  American  Samoa,  Guam,  the 
Federated  States  of  Micronesia,  the  Republic 


of  the  Marshall  Islands,  and  the  Republic  of 
Palau,  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian  tribal 
organizations.  Faith-based  organizations  are 
eligible  to  apply  for  these  funds. 

Estimated  Amount  of  This  Competition: 
$2,000,000. 

Estimated  Number  of  Awards  to  be  Made: 
12. 

Estimated  or  Average  Size  of  Each  Award: 
$150,000. 

Estimated  Project  Period:  3  Years. 

Application  Availability  Date:  March  14, 
2004. 

Application  Deadline:  May  15,  2004. 

Project  Award  Date:  September  1,  2004. 

Competition  Title:  Epidemiology  and 
Laboratory  Capacity  (ELC)  for  Infectious 
Diseases. 

Program  Announcement  Number:  04040. 

CFDA  Number:  93.283. 

Program  Contact  Person:  Debbie  Deppe, 
M.P.A. 

E-Mail  Address:  dadl@cdc.gov. 

Phone  Number:  (404)  639-4668. 

Competition  Description:  The  purpose  of 
the  Epidemiology  and  Laboratory  Capacity  in 
Infectious  Diseases  (ELC)  program  is  to  assist 
State  and  eligible  local  public  health  agencies 
in  strengthening  basic  epidemiologic  euid 
laboratory  capacity  to  address  infectious 
disease  threats  with  a  focus  on  notifiable 
diseases,  food-,  water-,  and  vector-bome 
diseases,  vaccine-preventable  diseases,  and 
drug-resistant  infections.  Awards  are 
intended  to  support  activities  that  enhance 
the  ability  of  a  program  to  identify  and 
monitor  the  occurrence  of  infectious  diseases 
of  public  health  importance  in  a  community, 
characterize  disease  determinants,  identify 
and  respond  to  disease  outbreaks  and  other 
infectious  disease  emergencies,  use  public 
health  data  for  priority  setting  and  policy 
development,  and  assess  the  effectiveness  of 
activities.  Strengthening  collaboration 
between  laboratory  and  epidemiology 
practice  is  a  crucial  component  of  this 
program. 

Eligible  Applicants:  Assistance  will  be 
provided  only  to  the  health  departments  of 
states  or  their  bona  fide  agents,  including  the 
District  of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  American  Samoa,  Guam,  federally 
recognized  Indian  tribal  goveriunents,  the 
Federated  States  of  Micronesia,  the  Republic 
of  the  Marshall  Islands,  and  the  Republic  of 
Palau.  In  addition,  official  public  health 
agencies  of  city  governments,  with 
jurisdictional  populations  greater  than 
1,500,000,  or  county  governments,  with 
jurisdictional  populations  greater  than 
8,000,000  (based  on  2000  census  data),  are 
eligible  to  apply. 

Funding  preference  will  be  given  to  cxurent 
ELC  grantees. 

Estimated  Amount  of  This  Competition: 
Cycle  A:  $20,000,000  Cycle  B:  $16,000,000. 
Estimated  Number  of  Awards  to  be  Made: 
45. 

Estimated  or  Average  Size  of  Each  Award: 
$800,000. 
Estimated  Project  Period:  5  Years. 
Application  Availability  Date:  Cycle  A: 
November  1,  2003,  Cycle  B:  February  3,  2004. 


Application  Deadline:  Cycle  A:  January  4, 
2004,  Cycle  B:  April  1.  2004.  Current  ELC 
grantees  should  submit  an  application  for  the 
cycle  they  are  currently  in.  New  applicants 
may  apply  for  either  cycle,  but  not  both. 

Project  Award  Date:  Cycle  A:  April  1 ,  2004, 
Cycle  B:  July  1,  2004. 

Competition  Title:  Cooperative  Agreement 
for  Research  on  Prevention  of  Lyme  Disease 
in  Humans  in  the  United  States. 
Program  Announcement  Number:  04008. 
CFDA  Number:  93.942. 

Program  Contact  Person:  Barbara  Stewart. 

E-Mail  Address:  bsg2@cdc.gov. 

Phone  Number:  (404)  639-0044. 
Competition  Description:  The  incidence  of 
Lyme  disease  in  the  United  States  has  been 
increasing  and  is  likely  to  continue  to 
increase  unless  affected  communities  and 
populations  at  risk  develop  and  implement 
integrated  control  and  prevention  strategies. 
In  addition,  there  is  a  need  to  explore  new 
methods  ot  Lyme  disease  prevention  and 
new  treatment  regimens  that  may  yield 
higher  levels  of  communify  and  individual 
participation  and  behavior  change  than 
existing  strategies.  The  purpose  of  the 
program  is  to  evaluate  and  compare 
effectiveness  and  cost  of  established  as  well 
as  novel  methods  for  decreasing  the 
incidence  of  Lyme  disease  in  humeins.  The 
program's  overall  objective  is  to  find  the  most 
effective  strategies  to  lower  the  incidence  of 
Lyme  disease  in  endemic  areas. 

Eligible  Applicants:  Applications  may  be 
submitted  by  public  and  private  nonprofit 
organizations  and  by  governments  and  their 
agencies;  that  is,  universities,  colleges, 
technical  schools,  research  institutions, 
hospitals,  other  public  and  private  nonprofit 
organizations,  community-based 
organizations,  state  and  local  governments  or 
their  bona  fide  agents,  including  the  District 
of  Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  the  Commonwealth 
of  the  Northern  Mariana  Islands,  American 
Samoa,  Guam,  the  Federated  States  of 
Micronesia,  the  Republ-c  of  the  Marshall 
Islands,  and  the  Republic  of  Palau,  political 
subdivisions  of  states  (in  consultation  with 
states),  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian  tribal 
organizations.  Faith-based  organizations  are 
eligible  to  apply  for  these  funds. 

Estimated  Amount  of  This  Competition: 
$1,300,000. 

Estimated  Number  of  Awards  to  be  Made: 
2. 

Estimated  or  Average  Size  of  Each  Award: 
$650,000. 

Estimated  Project  Period:  4  Years. 

Application  Availability  Date:  October  1, 
2003. 

Application  Deadline:  November  17,  2003. 

Project  Award  Date:  February  28,  2004. 

Competition  Title:  Cooperative  Agreement 
for  Research  on  the  Ecology  and  Control  of 
Tick  Vectors  of  Lyme  Disease  in  the  United 
States. 

Program  Announcement  Number:  04007. 

CFDA  Number:  93.942. 

Program  Contact  Person:  Joe  Piesman. 

E-Mail  Address:  jfp2@cdc.gov. 

Phone  Number:  (970)  221-6408. 

Competition  Description:  The  purpose  of 
the  program  is  to  increase  the  understanding 
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of  the  ecology  of  Lyme  disease  in  the  l.'nited 
States,  especially  in  high  risk  areas,  and  to 
test  available  methods  for  controlling  tick 
vectors  of  Lvme  disease  that  will  lead 
directly  to  the  design  of  new  prevention 
strategies  to  limit  the  transmission  of  the 
etiologic  agent  of  Lvme  disease.  Borrelia 
burgdorferi   .Awards  will  be  made  in  two 
separate  rategories.  ID  tick  ecology  proie<:ts 
and  12)  tick  control  projects 

Eligible  Applicants  .Applications  may  be 
submitted  bv  public  and  private  nonprofit 
organizations  and  bv  governments  and  their 
agencies;  that  is.  universities,  colleges. 
technical  schools,  research  institutions, 
hospitals,  other  public  and  pnvate  nonprofit 
organizations,  communitv-based 
organizations,  state  and  local  governments  nr 
their  bona  fide  agents,  including  the  Uistru  t 
of  Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  the  Commonwealth 
of  the  Northern  Mariana  Islands.  American 
Samoa,  Guam,  the  Federated  States  of 
Micronesia,  the  Republic  of  the  Marshall 
Islands,  and  the  Republic  of  Palau.  political 
subdivisions  of  states  (in  consultation  with 
states!  federally  recognized  Indian  tribal 
governments.  Indian  tribes,  or  Indian  tribal 
organizations.  Faith-based  organizations  are 
eligible  to  apply  for  these  funds. 

Estimated  Amount  of  This  Competition: 
SI. 300. 000 

Estimated  Sumber  of  Awards  to  be  Made: 
4. 

Estimated  or  Average  Size  of  Each  Award: 
S325.DOO 

Estimated  Project  Period:  4  Years. 

Application  Avciilahilitv  Date:  October  1, 
J00.3 

Application  Deadline  November  17.  2003. 

Protect  Award  Date  February  28,  2004. 

Competition  Title  Cooperative  Agreement 
for  Researt  h  on  the  Laboratory  Diagnosis. 
Immunology,  and  Pathogenesis  of  Lvme 
Disease  in  the  I'nited  States 

Program  Announcement  Sumber  0400b 

CFDA  Sumber:  93.942. 

Program  Contact  Person  Barbara  Stewart 

E-Mnil  Address  bsg2@cdc.gov 

Phone  Sumber  (404)  639-0044 

Competition  Description  The  purposes  of 
the  program  d;"e  to  develop  improved  and 
standardized  laboratory  tests  to  identify  and 
characlenze  infection  by  Borrelia  burgdorferi 
and  related  Borrelia  species  in  humans  and 
to  better  understand  the  immunology  and 
pathogenic  mechanisms  of  B.  burgdorferi. 
Better  laboratory  methods  can  facilitate 
earlier  and  more  accurate  diagnosis  and 
appropriate  treatment  of  Lvme  disease,  thus 
preventing  secondary  consecjuences  of 
infection.  Better  laboratory  methods  also  can 
be  used  for  improved  surveillance  and 
understanding  of  the  epidemiology  of  Lyme 
disease  in  communities 

Immunology  and  pathogenesis  studies  can 
enhance  understanding  of  host  responses  to 
infection,  leading  to  improved  prevention  or 
intervention  strategies  such  as  vaccination. 

Eligible  Applicants.  Applications  may  be 
submitted  by  public  and  private  nonprofit 
organizations  and  by  governments  and  their 
agencies,  that  is.  universities,  colleges, 
technical  schools,  research  institutions, 
hospitals,  other  public  and  pnvate  nonprofit 
organizations,  community-based 


organizations,  slate  and  lcK:al  governments  or 

their  bona  fide  agents,  including  the  District 
of  Ckjlumbia.  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  the  Clommonwealth 
of  the  Northern  .Mariana  Islands.  .American 
Samoa.  Cuarn.  the  Federated  States  of 
Micronesia,  the  Republic  of  the  Marshall 
Islands,  and  the  Republic  of  Palau.  political 
subdivisions  of  stales  (in  consultation  with 
States),  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Inciian  tribal 
organizations.  Faith-based  organizations  are 
eligible  to  apply  for  these  funds. 

Estinuit'^d  Amount  of  This  Competition: 
$1,300,000 

Estimated  Sumber  of  Awards  to  be  Made 
7, 

Estimated  or  Average  Size  of  Each  Award: 
S200.000 

Estimated  Project  Period  4  Years. 

Application  Availability  Dale  October  1. 
2003 

Applu  tition  Deadline:  December  1.  2003, 

Profed  Award  Date:  February  28,  2004 

National  Center  for  Injurv  Prevention  and 
Control  (NCIPt;) 

Competition  Title  Grants  for  Acute  Care. 
Rehabilitation,  and  Disability  Prevention 
Researi  h 

Program  Announcement  Sumber:  04044, 

CFDA  .VijmbtT  93.136. 

Prc)gr.ini  (intact  Person:  Paul  Smutz. 

E-Mail  Address  posl®cdc  gov 

Phone  Sumber  (7701  488-I,S08 

Competition  Description   In  conducting 
activities  to  achieve  the  purposes  of  this 
program,  the  recipient  will  be  responsible  for 
one  of  the  following  research  activities: 

1.  Develop  and  evaluate  protocols  that 
provide  onsite  interventions  in  acute  care 
settings  or  linkages  lu  off-site  services  for 
patients  at  risk  of  iii|ury  or  psyi:hosocial 
problems  following  injury 

2    Identify  methods  an<i  strategies  to  ensure 
that  people  with  traumatic  brain  injury  (TBI! 
and  spinal  i ord  injury  (SCTI  re(  eive  needed 
services 

3.  Develop  and  evaluate  methods  of  using 
point-of-care  ( linical  inloniiation  systems  to 
report  injuries  and  other  ac  ute  health 
problems  to  public:  health  agenc  ies 

Eligible  Applicants  .Applications  may  be 
submitted  by  public:  and  private  nonprofit 
and  for  profit  organizations  and  by 
governments  and  their  agenc:ies;  that  is. 
universities,  colleges,  technical  schools, 
research  institution-.,  hi)S[)itals,  other  public 
and  private  iionpnifil  and  lor  profit 
organizations,  i  ommunitv-based 
organizations,  stale  and  loc:al  governments  or 
their  bona  fide  agents,  including  the  District 
of  Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  the  Commimwealth 
of  the  Northern  Mariana  Islands.  American 
Samoa,  (luam.  the  Federated  States  of 
Micronesia,  the  Republic  (jf  the  Marshall 
Islands,  and  the  Republic  of  Palau.  federally 
recognized  Indian  tribal  governments.  Indian 
tribes,  or  Indian  tribal  organization,  and 
small,  minority,  and/or  women-owned 
businesses  Faith-based  organizations  are 
eligible  to  apply  for  these  funds. 

Estimated  Amount  nl  This  Competition: 
5600,000 

Estimated  Sumber  of  Awards  to  be  Made 
2. 


Estimated  or  Average  Size  of  Each  Award: 
$300,000. 

Estimated  Project  Period:  3  Years. 

Application  Availability  Date:  November  3, 
2003. 

Application  Deadline:  February  3,  2004. 

Project  Award  Date:  August  1.  2004. 

Competition  Title:  Grants  for  Violence- 
Relateti  Injury  Prevention  Research:  Youth 
Violence.  Suicide,  Intimate  Partner  Violence, 
and  Sexual  Violence. 

Program  Announcement  Sumber:  04045. 

CFDA  Sumber  93. 136. 

Program  Contact  Person:  Paul  Smutz. 

E-Mail  Address:  pos1@cdc.gov. 

Phone  Sumber:  (770)  488-1508. 

Competition  Description:  NCIPC  is 
soliciting  investigator-initiated  research  that 
will  help  expand  and  advance  our 
understanding  of  violence,  its  causes,  and 
prevention  strategies.  The  following  research 
themes  are  the  focus  of  this  investigator- 
initiated  solicitation: 

1.  Evaluate  strategies  for  disseminating  and 
implementing  evidence-based  interventions 
or  policies  for  the  prevention  of  child 
maltreatment  or  youth  violence; 

2.  Evaluate  the  efficacy  and  effectiveness  of 
interventions,  programs,  and  policies  to 
prevent  intimate  partner  violence,  sexual 
violence  (includes  both  sexual  violence 
against  adults  and  child  sexual  abuse),  child 
maltreatment,  youth  violence  or  suicidal 
behavior;  and 

3.  Identify  shared  and  unique  risk  and 
protective  factors  for  the  perpetration  of 
intimate  partner  violence,  sexual  vfblence, 
child  maltreatment,  youth  violence,  or 
suicidal  behavior,  and  examine  the 
relationships  among  these  forms  of  violence. 

Eligible  Applicants:  Applications  may  be 
submitted  bv  public  and  private  nonprofit 
and  for  profit  organizations  and  by 
governments  and  their  agencies;  that  is. 
tiniversities.  colleges,  technical  schools, 
research  institutions,  hospitals,  other  public 
and  private  nonprofit  and  for  profit 
organizations,  community-based 
organizations,  stale  and  local  governments  or 
their  bona  fide  agents,  including  the  District 
of  Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  the  Commonwealth 
of  the  Northern  Mariana  Islands.  American 
Samoa,  (^uam.  the  Federated  Stales  of 
.Micronesia,  the  Republic  of  the  Marshall 
Islands,  and  the  Republic  of  Palau,  federally 
recognized  Indian  tribal  governments,  Indian 
tribes,  or  Indian  tribal  organization,  and 
small,  minority,  and/or  women-owned 
businesses.  Faith-based  organizations  are 
eligible  to  apply  for  these  funds. 

Estimated  Amount  of  This  Competition: 
$2,600,000. 

Estimated  Sumber  of  Awards  to  be  MADE: 
9. 

Estimated  or  Average  Size  of  Each  Award: 
$275,000. 

Estimated  Profect  Period:  3  Years. 

Application  Availability  Date:  November  3. 
2003. 

Application  Deadline:  February  3,  2004. 

Project  Award  Date:  August  1,  2004. 

Competition  Title:  Grants  for  New 
Investigator  Training  Awards  for 
Unintentional  Injury.  Violence  Related 
Injury,  Biomechanics,  and  Acute  Care, 
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Disability,  and  Rehabilitation-Related 
Research. 

Program  Aimouncement  Number:  04046. 

CFDA  Number:  93.136. 

Program  Contact  Person:  Paul  Smutz. 

E-Mail  Address:  posl@cdc.gov. 

Phone  Number:  (770)  488-1508. 

Competition  Description:  Consideration  of 
research  that  addresses  one  of  the  following 
research  areas: 

(1)  Violence-dissemination  and 
implementation  of  interventions  for  violence 
prevention;  effectiveness  of  interventions, 
programs,  and  policies  to  prevent  violence; 
risk  and  protective  factors  for  violence 
perpetration. 

(2)  Unintentional  Injury-Dissemination  of 
effective  interventions;  evaluation  of  the 
usability  of  an  intervention  package  for 
moving  effective  interventions  to  practice 
and  policy;  effectiveness  of  interventions; 
identification  of  risk  and  protective  factors 
for  injuries;  development  of  measures  of 
supervision  and  sports  injuries. 

(3)  Acute  Care,  Disability,  and 
Rehabilitation-evaluation  of  protocols  for 
onsite  interventions  and  linkage  to  offsite 
services  for  patients  at  risk  of  injury  or 
psychological  problems  following  injury; 
identify  of  strategies  to  ensure  people  with 
SCI  and  TBI  receive  services;  evaluation  of 
injury  clinical  information  systems. 

(4)  Biomechanics-build  on  the  basic 
knowledge  of  biomechanics  and  encourage 
interdisciplinary  intervention  oriented  injury 
control  research  as  supported  in  the  CDC 
Injury  Research  Agenda. 

Eligible  Applicants:  Applications  may  be 
submitted  by  public  and  private  nonprofit 
and  for  profit  organizations  and  by 
governments  and  their  agencies;  that  is, 
universities  and  colleges  (including  but  not 
limited  to  schools  or  departments  of  public 
health,  medicine,  nursing,  criminal  justice, 
bioengineering,  or  the  behavioral  or  social 
sciences),  technical  schools,  research 
institutions,  hospitals,  other  public  and 
private  nonprofit  and  for  profit  organizations, 
community-based  organizations,  state  and 
local  governments  or  their  bona  fide  agents, 
including  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  Virgin 
Islands,  the  Commonwealth  of  the  Northern 
Mariana  Islands,  Americem  Samoa,  Guam,  the 
Federated  States  of  Micronesia,  the  Republic 
of  the  Marshall  Islands,  and  the  Republic  of 
Palau.  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian  tribal 
organization,  and  small,  minority,  emd/or 
women-owned  businesses.  Applicants  must 
have  a  research  or  a  health-professional 
doctorate-level  degree  from  an  accredited 
program  and  have  demonstrated  the  capacity 
or  potential  for  highly  productive  research  in 
the  period  after  the  doctorate,  commensurate 
with  level  of  experience.  Applicants  who 
have  been  the  principal  investigator  on  an 
ROl  or  ROl  equivalent  health-related  research 
grant  or  who  have  had  equivalent  injmy 
related  research  support  from  an  existing 
Injury  Control  Research  Center  (ICRC)  are  not 
eligible.  Recipients  of  dissertation  research 
grants  or  NIH  Small  Grant  Awards  are 
eligible  to  apply. 

Estimated  Amount  of  This  Competition: 
$400,000. 


Estimated  Number  of  Awards  to  be  Made: 
4. 

Estimated  or  Average  Size  of  Each  Award: 
$100,000. 

Estimated  Project  Period:  1  Year. 

Application  Availability  Date:  November  3, 
2003. 

Application  Deadline:  Februar>'  3.  2004. 

Pivject  Award  Date:  August  1,  2004. 

Competition  Title:  Grants  for  Traumatic 
Injury  Biomechanics  Research. 

Program  Announcement  Number:  04047. 

CFDA  Number:  93.136. 

Program  Contact  Person:  Paul  Smutz. 

E-Mail  Address:  posl@cdc.gov. 

Phone  Number:  (770)  488-1508. 

Competition  Descripfion:  Consideration  of 
research  that  addressees  the  following:  High 
priority:  (1)  Use  biomechanics  research  and 
knowledge  of  injury  tolerance  and 
mechanisms  to  develop  and/or  evaluate 
interventions  that  address  falls  among 
children  cmd  the  elderly,  injuries  in  mass 
trauma  events,  sports/physical  activity/ 
recreation  injuries,  motorcycling/bicycling/ 
pedestrian  injuries  and  motor  vehicle  injuries 
to  child  occupants  and  older  drivers;  (2) 
Identify  the  biomechanics  and  specific 
injuries  that  would  be  highly  predictive  of 
diagnoses  of  intimate  partner  violence  and 
child  maltreatment,  and  improve  case 
definitions.  Lower  priority:  (1)  Advance  the 
biomechanical  understanding  of  traumatic 
injury  though  biofidelic  model  development, 
injury  assessment  technology  improvements, 
and  research  into  injury  mechanisms  and 
biomechanical  responses;  (2)  Define  human 
tolerance  limits  for  injury  with  respect  to  age, 
fitness  and  gender;  define  injury  tolerance  of 
tissue,  bone,  and  other  structures  for 
developing  interventions;  (3)  Identify 
modifiable  risk  factors  for  and  mechanisms  of 
nonfatal  neck,  back,  and  soft  tissue 
(whiplash-like)  injuries. 

Eligible  Applicants:  Applications  may  be 
submitted  by  public  and  private  nonprofit 
and  for  profit  organizations  and  by 
governments  and  their  agencies;  that  is, 
universities,  colleges,  technical  schools, 
research  institutions,  hospitals,  other  public 
and  private  nonprofit  and  for  profit 
organizations,  community-based 
organizations,  state  and  local  governments  or 
their  bona  fide  agents,  including  the  District 
of  Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  the  Commonwealth 
of  the  Northern  Mariana  Islands,  American 
Samoa,  Guam,  the  Federated  States  of 
Micronesia,  the  Republic  of  the  Marshall 
Islands,  and  the  Republic  of  Palau,  federally 
recognized  Indian  tribal  governments,  Indian 
tribes,  or  Indian  tribal  organization,  and 
small,  minority,  and/or  women-owned 
businesses.  Faith-based  organizations  are 
eligible  to  apply  for  these  funds. 

Estimated  Amount  of  This  Competition: 
$1,100,000. 

Estimated  Number  of  Awards  to  be  Made: 
3-4. 

Estimated  or  Average  Size  of  Each  Award: 
$275,000. 
Estimated  Project  Period:  3  Years. 
Application  Availability  Date:  November  3, 
2003. 
Application  Deadline:  February  3,  2004. 
Project  Award  Date:  August  1,  2004. 


Competition  Title:  Research  Grants  to 
Prevent  Unintentional  Injuries. 

Program  Announcement  Number:  04048. 

CFDA  Number:  93.136. 

Program  Contact  Person:  Paul  Smutz. 

Phone  Number:  (770)  488-1508. 

E-Mail  Address:  posl@cdc.gov. 

Competition  Description:  Consideration  of 
research  that  addresses  the  following: 

1.  Develop  methods  to  better  define  and 
measure  supervision,  especially  in  children. 

2.  Evaluate  existing  and  develop  new 
methods  to  obtain  exposure  and  injury 
incidence  data  for  sports,  exercise  and 
recreation-related  injuries. 

3.  Identify  risk  and  protective  factors 
related  to  childhood  falls,  safe  motor  vehicle 
use  by  older  adults,  or  car  crashes  involving 
teens. 

4.  Evaluate  environmental,  behavioral, 
legislative,  or  regulatory  interventions  to 
prevent  injuries  related  to  sports,  exercise, 
and,  recreation  or  pedestrian  crashes. 

5.  Develop  and  evaluate  the  usability  of  an 
intervention  package  for  moving  effective 
interventions  to  public  health  practice  and 
policy,  especially  for  older  adult  falls 
prevention  or  transjjortation  safety. 

6.  Evaluate  strategies  to  increase 
dissemination  of  effective  interventions  to 
reduce  injuries  that:  Are  related  to  alcohol- 
impaired  driving;  occur  at  home  and  in  the 
community;  are  due  to  falls  at  home  among 
older  conununity-dwelling  adults;  or  sports, 
recreation  and  exercise-related. 

Eligible  Applicants:  Applications  may  be 
submitted  by  public  and  private  nonprofit 
and  for  profit  organizations  and  by 
governments  and  their  agencies;  that  is, 
universities,  colleges,  technical  schools, 
research  institutions,  hospitals,  other  public 
and  private  nonprofit  and  for  profit 
organizations,  community-based 
organizations,  state  and  local  governments  or 
their  bona  fide  agents,  including  the  District 
of  Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  the  Commonwealth 
of  the  Northern  Mariana  Islands,  American 
Samoa.  Guam,  the  Federated  States  of 
Micronesia,  the  Republic  of  the  Marshall 
Islands,  and  the  Republic  of  Palau,  federally 
recognized  Indian  tribal  governments.  Indian 
tribes,  or  Indian  tribal  organization,  and 
small,  minority,  smd/or  women-owned 
businesses.  Faith-based  organizations  are 
eligible  to  apply  for  these  funds. 

Estimated  Amount  of  This  Competition: 
$800,000. 

Estimated  Number  of  Awards  to  be  Made: 
3. 

Estimated  or  Average  Size  of  Each  Award: 
$265,000. 

Estimated  Project  Period:  3  Years. 

Application  Availability-  Date:  November  3, 
2003. 

Application  Deadline:  February  3,  2004. 

Project  Award  Date:  August  1 ,  2004. 

Competition  Title:  Grants  for  Dissertation 
Awards  for  Doctoral  Candidates  for  Violence- 
Related  Injury  Prevention  Research  in 
Minority  Communities. 

Program  Announcement  Number:  04049. 

CFDA  Number:  93.136. 

Program  Contact  Person:  Paul  Smutz. 

E-Mail  Address:  posl@cdc.gov. 

Phone  Number:  (770)  488-1508. 
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Competition  Description:  To  achieve  the 

purpose  of  this  program,  the  rw'ipient  will  be 
responsible  for  one  of  the  following 
activities: 

Violencf 

(1)  Evaluating  strategies  for  dis.seminating 
and  implementing  evidence-based 
interventions  or  policies  for  the  prevention  of 
intimate  partner  violence,  sexual  violence. 
vouth  violence,  suicide,  and  child 
maltreatment. 

121  Evaluating  the  efficacy,  effectiveness, 
and  cost  effectiveness  of  interventions, 
programs,  and  policies  to  prevent  intimate 
partner  violence,  sexual  violence,  vouth 
violence,  suicide,  and  child  maltreatment. 

(;))  Identifving  shard  and  uni()ue  risk  and 
protective  factors  for  the  perpetration  of 
intimate  partner  violence  and  sexual  vi(jlerii>' 
and  examine  the  relationships  among  these 
forms  of  violence  and  others  such  as  child 
maltreatment,  vouth  violence,  or  suicidal 
beha\  lor 

I  jMulrnttoi.al  lnjun, 

Dissemination  of -^ffeitive  interventions; 
evaluation  of  the  usabilitv  of  an  intervention 
pai  kage  for  moving  effective  interventions  to 
practice  and  policy,  effectiveness  of 
interventions,  identification  of  nsk  and 
prote<tive  factors  for  iniuries:  development  of 
measures  of  supervision  and  sports  iniuries 

Eligible  Applicants  .Assistance  will  be 
provided  to  anv  L'nited  States  piiblu  or 
private  institution.  The  institution  must 
support  an  accredited  doctoral  level  training 
program  The  performance  site  must  be 
domestic    .Applicants  must  be  students  in 
good  standing  enrolled  in  an  accredited 
docioral  degree  program  The  applicant  must 
have  the  authority  and  responsibility  to  carry 
nut  the  proposed  project.  .Applicants  must  be 
( (inducting  or  intending  to  condui  t  research 
in  one  of  the  areas  descnbed  under  the 

Research  Obiectives"  in  the  Program 
Requirement  s  section  of  this  annourcement. 
I'o  reivive  this  funding,  applicants  must  have 
su'-cessfullv  defencied  their  dissertation 
proposal   This  must  be  verified  in  a  letter  "t 
certification  from  the  mentor  (the  chair  or 
another  member  of  the  dissertation 
(ommittee)  C^IX^  requests  that,  if  available, 
the  letter  of  certification  be  submitted  with 
the  urant  application,  or  before  the 
negotiation  and  award, 

Estimati'd  Amount  of  This  Competition 
5120,000 

Estimated  Number  of  Awards  to  be  Made: 
6. 

Estimated  or  Average  Size  of  Each  Award: 
,S20  000 

Estmuited  Project  Period:  1  Year. 

Application  Availability  Date:  November  i 
200,V  ^ 

Application  Dfudlme   February  'i.  2004 

Protect  Ai\ard  Date  .August  1    2004 

National  Immunization  Program  (NIP) 

Competition  Title:  National  Minority 
Organizations  Immunization  Projects 
Protean',  Announcement  S'umber  040.T  1 
CFDA  .Vumber  93.185 
Program  Contact  Person  Valerie  Morelli 
E-Siail  Address   VMorelli'^cdc  gov 
Phone  Sumber:  14041  639-«091. 


Competition  Description:  The  purpose  of 
this  cooperative  agreement  is  to  assist 
National  Minority  ()rganl^ations  (NMOsI 
with  the  [ironiution  and  improvement  of 
chddhcuid.  adolescent,  and  adult 
immum/Htioii  t  average  levels   .\pplicants 
must  dllm  ate  a  pen  entage  iit  the  funds 
awarded  to  subc  ontrai  t  with  affiliate 
minority  c;ommunit\  Based  Organizations 
(CBOs).  Focus  IS  on  technical  assistance  to 
and  training  of  tlBOs  to  identify  and 
document  effective  models  of  collaboration  at 
the  coinmunily  level  to  improve 
immunization  access  and  levels  among  racial 
and  ethnic   minorities   Other  rwiuiremenls 
incJude  development  and  dissemination  of 
educ  ation  produces  to  be  shared  with  other 
national  organizations.  State  and  loc:al  hiMlth 
agenc  ies,  and  other  CBOs.  Development  and 
implementation  of  a  plan  to  ensure 
sustainabilitv  of  program  ac:tivities  to  ensure 
its  continuation  after  the  end  ot  the  project 
period  is  also  necess.iry 

Elmibk'  Applii  (Ifl^^   Established,  tax- 
exempt  national  nrganizations  that 
coordinate  publii   health  or  related  programs 
serving  rai  lal  or  ethnic   minority  populations 
within  a  maior  portion  or  region  of  the 
l-'nited  States  through  their  own  offices  or 
organizational  affiliates   Kaith-based 
organizations  are  eligible  to  applv  for  these 
funds  (.roups  recognized  as  racial  and  ethnic 
minorities  iiu  hide  (but  are  not  limited  to| 
.Afrii  an  .Aineric  ans,  .Alaskan  .Natives.  Asian 
.Americ;ans,  (Caribbean  .Americ  ans.  Latinos/ 
Hispanic  s.  Native  Americans,  and  Pacific: 
Islanders 

Estimated  Amount  for  This  Competition 
$750,000 

Estimated  Number  of  Aivanh  to  be  Made: 
3. 

Estimated  or  Average  Size  of  Each  Award: 
$250,000 

Estimated  Project  Period  3  years. 

Application  Availabilitv  Date  [anuarv 
20O4 

Application  Deadline  March  2004. 

hvjected  Anard  Date   julv  1.2004. 

National  Institute  for  (X:cupational  Safety 
and  Health  (NK)SH) 

L>)mi>etit:iin  I'itU-  ckcupational  Safety  and 
Health  Resean  h  (Irants — investigator- 
Initiated  (Kill) 

Program  Announcement  Number:  NIOSH- 
1 

CFDA  \u:uher  M3.2b2  (ROl). 

Program  (^intact  Person  Mic;hael  (ialvin. 

E-Mail  Addresy<    .V/(.<j/i  ;/i«i(r/c   gov 

Phone  Number  (404)  41H-2524 

Competition  Description   NIOSH  supports 
resean  h  to  identify  and  investigate  the 
relationships  between  hazardous  working 
conditions  and  assoc:iateci  oc:c:upational 
diseases  and  iniuries;  Ici  develop  more 
sensitive  means  of  evaluating  hazards  at 
work  sites,  as  well  as  methods  for  measuring 
early  markers  ot  adverse  health  effects  and 
injuries;  to  develop  new  protective 
equipment,  engineering  c:onlrol  technology, 
and  work  prac;tH:es  to  reduce  the  risks  of 
occupational  hazards,  and,  to  evaluate  the 
technical  feasibilitv  or  applii;ation  of  a  new 
or  improved  oc  c  upational  safety  and  health 
proceciure.  method,  tec  hnique,  or  system. 

The  announcement  for  this  program  is 
published  in  the  NIH  Guide.  See 


http://wl^^v. cdc.gov/niosh  for  links  to  the 
announcements. 

Eligible  Applicants:  Eligible  applicants 
include  domestic:  and  foreign,  public  and 
private  nonprofit  and  for-profit  organizations 
and  by  governments  and  their  agencies;  that 
is,  universities.  c:olleges,  research 
institutions,  hospitals,  and  other  public:  and 
private  organizations,  including  state  and 
local  governments  or  their  bona  fide  agents, 
and  federally  rec:ognized  Indian  tribal 
governments.  Indian  tribes,  or  Indian  tribal 
organizations.  Racial/ethnic  minority 
individuals,  women,  and  persons  with 
disabilities  are  encouraged  to  applv  as 
Princ:ipal  Investigators.  Faith-based 
organizations  are  eligible  to  apply  for  these 
funds. 

Estimated  Amount  of  This  Competition: 
S3H.0O0.000. 

Estimated  Number  of  Awards  To  Be  Made: 
50. 

Estimated  or  Average  Size  of  Each  Award: 
$30,000  to  $400,000,  average  $300,000. 

Estimated  Project  Period:  Contact  NIOSH 
Extramural  Program  Office, 
http://vi'^^'w.cdc  gov/ niush/extramur. html. 

Application  Availability  Date:  Contact 
NIOSH  Extramural  Program  Office, 
http://www.cdc.gov/niosh/extramur.html. 

Application  Deadline:  All  (new)  February 
3,  lune  1.  and  October  1,  2004.  Competing 
Continuation.  Supplemental,  and  Revised 
Research  Crant/Cooperative  Agreements 
applications— Mare:h  1.  2004.  luly  1,  2004, 
and  November  1.  2004. 

Project  Award  Date:  From  4  to  5  months, 
with  an  additional  4  to  5  months  for  program 
review  and  funding. 

Competition  Title:  Occupational  Safety  and 
Health  Research  Grants — Special  Emphasis 
Research  Career  .Award  (KOI). 

Program  Announcement  Number:  NIOSH- 
2. 

CFDA  Number:  93.262  (KOI) 

Program  Contact  Person:  Gwendolyn 
Cattledge. 

E-Mail  Address:  C,Cattledge@cdc.gov. 

Phone  Number  (404)  493-2508. 

Competition  Description:  Special  Emphasis 
Research  Career  Award  (SERCA)  Grants 
(KOI)  are  an  important  mechanism  used  in 
the  occupational  safety  and  health  research 
grants  program  to  attract  new  investigators 
into  occupational  safety  and  health.  NIOSH 
supports  research  to  identify  and  investigate 
the  relationships  between  hazardous  working 
t:onditions  and  associated  occupational 
diseases  and  injuries;  to  develop  more 
sensitive  means  of  evaluating  hazards  at 
work  sites,  as  well  as  methods  for  measuring 
early  markers  of  adverse  health  effects  and 
injuries;  to  develop  new  protective 
equipment,  engineering  control  technology, 
and  work  practices  to  reduce  the  risks  of 
occupational  hazards;  and  to  evaluate  the 
technical  feasibility  or  application  of  a  new 
or  improved  occupational  safety  and  health 
procedure,  method,  technique,  or  system. 

Eligible  Applicants:  Eligible  applicants 
include  domestic  and  foreign,  public  and 
private  nonprofit  and  for-profit  organizations 
and  governments  and  their  agencies;  that  is, 
universities,  colleges,  research  institutions, 
hospitals,  and  other  public  and  private 
organizations,  including  state  and  local 
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governments  or  their  bona  fide  agents,  and 
federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian  tribal 
organizations.  Racial/ethnic  minority 
individuals,  women,  and  persons  with 
disabilities  are  encouraged  to  apply  as 
Principal  Investigators.  Faith-based 
organizations  are  eligible  to  apply  for  these 
funds. 

Estimated  Amount  of  This  Competition: 
$4,000,000. 

Estimated  Number  of  Awards  To  Be  Made: 
20. 

Estimated  or  Average  Size  of  Each  Award: 
$30,000  to  $400,000,  average  $200,000. 

Estimated  Project  Period:  Contact  NIOSH 
Extramural  Program  Office, 
http://www.cdc.gov/niosh/extramur.html. 

Application  Availability  Date:  Contact 
NIOSH  Extramural  Program  Office, 
http://www.cdc.gov/niosh/extramur.html. 

Application  Deadline:  All  (new)  February 
3,  June  1,  and  October  1,  2004.  Competing 
Continuation.  Supplemental,  and  Revised 
Research  Grant/Cooperative  Agreements 
applications — ^March  1,  2004,  July  1,  2004, 
and  November  1,  2004. 

Project  Award  Date:  From  4  to  5  months, 
with  an  additional  4  to  5  months  for  program 
review  and  funding. 

Competition  Title:  Occupational  Safety  and 
Health  Research  Grants — Small  Grants  (R03). 

Program  Announcement  Number:  NIOSH- 
3. 

CFDA  Number:  93.262  (R03). 

Program  Contact  Person:  Michael  Calvin. 

E-Mail  Address:  MGalvin@cdc.gov. 

Phone  Number:  (404)  498-2524. 

Competition  Description:  The  NIOSH 
Small  Grant  (R03)  program  is  one  of  the 
mechanisms  used  in  the  occupational  safety 
and  health  research  grants  program.  NIOSH 
supports  research  to  identify  and  investigate 
the  relationships  between  hazardous  working 
conditions  and  associated  occupational 
diseases  and  injuries;  to  develop  more 
sensitive  means  of  evaluating  hazards  at 
work  sites,  as  well  as  methods  for  measuring 
early  markers  of  adverse  health  effects  and 
injuries;  to  develop  new  protective 
equipment,  engineering  control  technology, 
and  work  practices  to  reduce  the  risks  of 
occupational  hazards;  and  to  evaluate  the 
technical  feasibility  or  application  of  a  new 
or  improved  occupational  safety  and  health 
procedure,  method,  technique,  or  system. 

Eligible  Applicants:  Eligible  applicants 
include  domestic  and  foreign,  public  and 
private  nonprofit  and  for-profit  organizations 
and  by  governments  and  their  agencies;  that 
is,  universities,  colleges,  research 
institutions,  hospitals,  and  other  public  and 
private  organizations,  including  State  and 
local  governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian  tribal 
organizations.  Racial/ethnic  minority 
individuals,  women,  and  persons  with 
disabilities  are  encouraged  to  apply  as 
Principal  Investigators.  Faith-based 
organizations  are  eligible  to  apply  for  these 
funds. 

Estimated  Amount  of  This  Competition: 
$4,000,000. 

Estimated  Number  of  Awards  to  be  Made: 
30. 


Estimated  or  Average  Size  of  Each  Award: 
$30,000  to  $200,000,  average  $130,000. 

Estimated  Project  Period:  Contact  NIOSH 
Extramural  Program  Office  or  visit  http:// 
www.  cdc.gov/niosh/extram  ur.h  tml. 

Application  Availability  Date:  Contact 
NIOSH  Extramural  Program  Office  or  visit 
http://www.cdc.gov/niosh/extramur.html. 

Application  Deadline:  All  (new)  February 
3,  June  1,  and  October  1,  2004.  Competing 
Continuation,  Supplemental,  and  Revised 
Research  Grant/Cooperative  Agreements 
applications — March  1,  2004,  July  1,  2004. 
and  November  1,  2004.  To  request 
application:  Please  contact  NIOSH 
Extramural  Program  Office  or  visit  http:// 
www.  cdc.gov/niosh  /extram  ur.html. 

Project  Award  Date:  From  4  to  5  months, 
with  an  additional  4  to  5  months  for  program 
review  and  funding. 

Competition  Title:  Occupational  Safety  and 
Health  Research  Grants-Exploratory  and 
Developmental  (R21). 

Program  Announcement  Number:  NIOSH- 
4. 

CFDA  Number:  93.262  (R21). 

Program  Contact  Person:  Michael  Galvin. 

E-Mail  Address:  MGalvin@cdc.gov. 

Phone  Number:  (404)  498-2524. 

Competition  Description:  Exploratory  and 
Developmental  (R21)  research  program  is 
another  mechanism  used  in  the  occupational 
safety  and  health  research  grants  program. 
NIOSH  supports  research  to  identify  and 
investigate  the  relationships  between 
hazardous  working  conditions  and  associated 
occupational  diseases  and  injuries;  to 
develop  more  sensitive  means  of  evaluating 
hazards  at  work  sites,  as  well  as  methods  for 
measuring  early  markers  of  adverse  health 
effects  and  injuries;  to  develop  new 
protective  equipment,  engineering  control 
technology,  and  work  practices  to  reduce  the 
risks  of  occupational  hazards;  and,  to 
evaluate  the  technical  feasibility  or 
application  of  a  new  or  improved 
occupational  safety  and  health  procedure, 
method,  technique,  or  system. 

Eligible  Applicants:  Eligible  applicants 
include  domestic  and  foreign,  public  and 
private  nonprofit  and  for-profit  organizations 
and  by  governments  and  their  agencies;  that 
is,  universities,  colleges,  research 
institutions,  hospitals,  and  other  public  and 
private  organizations,  including  state  and 
local  governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian  tribal 
organizations.  Racial/ethnic  minority 
individuals,  women,  and  persons  with 
disabilities  are  encouraged  to  apply  as 
Principal  Investigators.  Faith-based 
organizations  are  eligible  to  apply  for  these 
funds. 

Estimated  Amount  of  This  Competition: 
$4,000,000. 

Estimated  Number  of  Awards  to  be  Made: 
25. 

Estimated  or  Average  Size  of  Each  Award: 
$30,000  to  $200,000,  average  $150,000. 

Estimated  Project  Period:  Contact  NIOSH 
Extramural  Program  Office. 

Application  Availability  Date:  Contact 
NIOSH  Extramural  Program  Office. 

Application  Deadline:  All  (new)  February 
3,  June  1,  and  October  1,  2004.  Competing 


Continuation,  Supplemental,  and  Revised 
Research  GrantyCooperative  Agreements 
applications — March  1,  2004,  July  1,  2004, 
and  November  1,  2004.  For  request  for 
application:  Please  contact  program  office  or 
visit  http://www.cdc.gov/niosh/ 
extramur.html. 

Project  Award  Date:  From  4  to  5  months, 
with  an  additional  4  to  5  months  for  program 
review  and  funding. 

Competition  Title:  Occupational  Safety  and 
Health  Training. 

Program  Announcement  Number  04001. 

CFDA  Number:  93.263. 

Program  Contact  Person:  John  Talty. 

E-Mail  Address:  jtalty@cdc.gov. 

Phone  Number:  (513)  533-4687. 

Competition  Description:  The  National 
Institute  for  Occupational  Safety  and  Health 
(NIOSH)  is  mandated  to  provide  an  adequate 
supply  of  qualified  personnel  to  carry  out  the 
purposes  of  the  Occupational  Safety  and 
Health  Act.  The  specific  purpose  of  this 
program  is  to  provide  financial  assistance  to 
eligible  applicants  to  assist  in  providing  an 
adequate  supply  of  qualified  professional 
occupational  safety  and  health  personnel. 
The  objective  is  to  develop  specialized 
professional  and  paraprofessional  personnel 
in  the  occupational  safety  and  health  field 
with  training  in  occupational  medicine, 
occupational  health  nursing,  industrial 
hygiene,  and  occupational  safety.  Projects  are 
funded  to  support  Occupational  Safety  and 
Health  Education  and  Research  Center 
Training  Grants  (ERCs)  and  Long-Term 
Training  Project  Grants  (TPGs).  ERCs  are 
academic  institutions  that  provide 
interdisciplinary  graduate  training  and 
continuing  education  in  the  industrial 
hygiene,  occupational  health  nursing, 
occupational  medicine,  occupational  safety, 
and  closely  related  occupational  safety  and 
health  fields.  The  ERCs  also  serve  as  regional 
resource  centers  for  industry,  labor, 
government,  and  the  public.  TPGs  are 
academic  institutions  that  primarily  provide 
single-discipline  graduate  training  in  the 
industrial  hygiene,  occupational  health 
nursing,  occupational  medicine, 
occupational  safety,  and  closely  related 
occupational  safety  and  health  fields. 

Eligible  Applicants:  Any  public  or  private 
educational  or  training  agency  or  institution 
that  has  demonstrated  competency  in  the 
occupational  safety  and  health  field  and  is 
located  in  a  State,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the  Virgin 
Islands,  American  Samoa,  Guam,  the  Trust 
Territory  of  the  Pacific  Islands,  Wake  Island, 
Outer  Continental  Shelf  lands  defined  in  the 
Outer  Continental  Shelf  Lands  Act,  Johnston 
Island,  and  any  other  U.S.  Territory  or  Trust 
Territory  not  named  herein  are  eligible  to 
apply  for  an  institutional  training  grant. 
Faith-based  organizations  are  eligible  to 
apply  for  these  funds. 

Estimated  Amount  of  This  Competition: 
$4,000,000. 

Estimated  Number  of  Awards  to  be  Made: 
12. 

Estimated  or  Average  Size  of  Each  Award: 
ERC  Grants:  range:  $400,000  to  $800,000; 
average  $600,000.  Other:  $20,000  to 
$500,000,  average  $58,000. 
Estimated  Project  Period:  Up  to  five  years. 
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Application  Availabilit\  Date  .April 

Application  Deadline  lulv  1    2004 

Pro/erf  Award  Date  FY  2004   Contact 
program  office  for  updated  information  or 
visit  http  /.'M'-wTv  cdc^ov,  most) 
extmmur  html 

Competition  Title  Health  and  Satetv 
Program.s  for  C;onstruc:tion  Work 

Program  Announcement  Sumher  NIOSH- 
5 

CFDA  Sumber  43  955 

Program  Contact  Person   Michael  Galvin. 

E-Mail  Address  MCulvin'<i(-dc  gov. 

Phone  Sumber  1404)498-2524 

Competition  Descnption  The  purposes  of 
this  cooperative  agreement  are  to  develop 
implement,  and  evaluate  a  national  research 
program  m  prevention  intervention 
effectiveness  research  and  preventive  serMc  e 
systems  research  in  construction  safetv  and 
health.  Many  of  the  National  Otcupational 
Research  Agenda  (NORA)  prioritv  areas  are 
relevant  to  the  construction  indu.strv'  and 
should  be  considered  when  responding  to 
this  Request  for  .Assistance  These  include, 
preventing  hearing  loss,  back  disorders, 
asthma,  and  dermatitis  and  reducing  or 
eliminating  traumatic  iniunes  (caused  bv 
falls,  electrocutions,  struck-bvs  or  contact 
with  materials/ obiects)   In  addition,  other 
high  prioritv  problems  in  construction  are 
not  explicitlv  included  in  .NOR.-\.  such  as 
silicosis  and  lead  poisoning,  which  should  be 
addressed  The  overall  protect  will  respond 
to  problems  that  are  specific  to  different 
regions,  different  trades,  and  different 
industry  sectors 

Eligible  Applicants   .Applications  mav  be 
submitted  by  public  and  private  nonproiit 
and  for-profit  organizations  and  by 
governments  and  their  agencies,  that  is, 
universities,  colleges,  research  institutions, 
hospitals,  other  public  and  private  nonprofit 


and  for-profit  organizations,  state  and  local 
governments  or  their  bona  fide  agents,  and 
federallv  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian  tribal 
organizations   Faith-based  organizations  are 
eligible  to  applv  for  these  funds. 

Estimated  Amount  of  This  Competition 
S5.000.(K)() 

Estimated  \ umber  nt  Awards  to  be  Made 
1  or  2 

Estimated  nr  Aveniee  Size  of  Each  Award 
$5,000,000 

Estimated  Protect  Period:  3  to  5  years 
depending  on  availabilitv  of  funds,  with 
budget  periods  of  12  months. 

Appliiation  Availability  Date  November 
2003  Contact  program  office  for  updated 
information  or  visit  http  /nAiww. cdc.gov/ 
niosh'extramur  html 

Application  Deadline   February  3,  2004 

Protect  Award  Date   FY  20(H   Contact 
program  office  for  updated  information  or 
visit  http  '  vvw-vi  (dc.gov/niosh/ 
e.\trnmur  html 

Competition  Title  Surveillanc  e  Program 

Prognim  Announcement  Number:  NIOSH- 
8 

CFDA  .\umber  93.957 

Program  Contact  Person  Cwendolyn 
C^attledge 

E-Mail  Address   CCatlIedge@cdc.gov. 

Phone  \umber  (404)498-2508. 

L:ompetition  Description  To  ( 1 1  Recognize 
new  hazards.  (2)  define  the  magnitude  of  the 
problem,  (3)  follow  trends  in  incidence;  (41 
target  exc  eptional  hazardous  workplaces  for 
intervention,  and  (5)  evaluate  the 
effectiveness  of  prevention  efforts.  The  goal 
uf  this  program  is  to  prevent  selected 
occupational  morbiilitv  and  mortalitv  bv 
evaluating  work  situations  at  high  risk  and 
formulating  and  disseminating  prevention 


strategies  to  those  who  can  intervene  in  the 
workplace. 

Eligible  Applicants:  Applications  may  be 
submitted  by  public  and  private  nonprofit 
and  for-profit  organizations  and  by 
governments  ancl  their  agencies;  that  is. 
universities,  colleges,  research  institutions, 
hospitals,  other  public  and  private  nonprofit 
and  for-profit  organizations,  state  and  local 
governments  or  their  bona  fide  agents,  and 
lederally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian  tribal 
organizations.  Faith-based  organizations  are 
eligible  to  apply  for  these  funds. 

Estimated  Amount  of  This  Competition: 
$500,000 

Estimated  Number  of  Awards  to  be  Made: 
varies. 

Estimated  or  Average  Size  of  Each  Award: 
Surveillance  program  $100,000  to  $200,000. 
average  $150,000. 

Estimated  Pro/ect  Period:  Awards  may  be 
made  up  to  4  years  as  indicated  below 
depending  on  availability  of  funds,  with 
budget  periods  of  12  months.  Surveillance 
program-up  to  4  years. 

Application  Availability  Date:  Contact 
NIOSH  Extramural  Program  Office  or  visit 
http://www.cdc.gov/niosh/extramur.html. 

Application  Deadline:  April  1,  2004. 

Pro;ecf  Award  Date:  Contact  NIOSH 
Extramural  Program  Office  or  visit  http:// 
w^\-w. cdc.gov/niosh/extramur. html. 

Dated:  September  30.  2003. 
Edward  ).  Schultz, 

Acting  Director.  Procurement  and  Grants 

Office.  Centers  for  Disease  Control  and 

Prevention 

IFR  Doc.  03-25240  Filed  10-6-03;  8:45  am] 
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DEPARTMEhrr  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  203 

[Docket  No.  FR-4749-P-01] 
RIN  2502-AH82 

Up-Front  Mortgage  lnsurar>ce 
Premiums  for  Loans  Insured  Under 
Sections  203<k)  and  234(c)  of  the 
National  Housing  Act 

agency:  Office  of  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner.  HL'D. 
ACTION:  Proposed  rule. 

SUMMARY:  HUD  charges  an  up-front 
mortgage  insurance  premium  (MIPj  for 
loans  tliat  are  obligations  nf  its  mutual 
mortgage  insurance  fund,  and  of  its 
general  insurance  fund  only  for 
insurance  in  connection  w  ith  .Section  b 
homeownership.  However,  to  date  there 
has  been  no  provision  for  up-front 
premiums  for  loans  such  as  home 
rehabilitation  loans  under  section  20.i(kl 
of  the  National  Housing  Act  (NHA)  and 
condominium  unit  loans  under  section 
234(c)  which  are  obligations  of  the 
general  insurance  fund  Recent  statutory 
changes  now  provide  for  an  up-front 
MIP  for  those  programs.  This  rule 
amends  HUD's  regulations  related  to 
mortgage  insurance  to  conform  the 
regulations  to  the  recent  statutory 
changes. 

DATES:  Comment  Due  Date:  December  8, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Regulations  Division. 
Office  of  General  Counsel.  Room  10276. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington.  DC  20410-0500 
Comjnunirations  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copving  between  8  am  and  5  p.m. 
weekdays  at  the  above  address. 
FOR  FURTHER  INF0RMATK5N  CONTACT: 
Vance  T.  Moms,  Director.  Office  of 
Single  Family  Pn;gram  Development. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW  . 
Washington.  DC  20410-8000.  at  (202) 
708-2121  (this  is  not  a  toll-free 
number).  Persons  with  hearing-  or 
speech-impairments  may  access  these 
numbers  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339  (this  is  a  toll-free  number) 
SUPPLEMENTARY  INFORMATION: 


A.  Background 

Section  203(c)  of  the  National 
Housing  Act  (NHA)  authorizes  the 
Secretarv  to  set  the  premium  c;harge  for 
insurance  of  mortgages  under  Title  II  of 
the  NHA.  Prior  to  a  recent  statutory 
change,  section  203(c)(2)  provided  for 
the  establishment  of  an  up-front 
premium  for  mutual  mortgage  insurance 
programs  not  to  exceed  2.25  percent  of 
the  annnint  of  the  original  insured 
priniipal  obligation  of  the  mortgage. 
The  Fiscal  Year  (FY)  2002  HUD 
Appropriations  Act  (Pub,  L.  107-73. 
approved  November  26,  2001).  amended 
this  authoritv  Specifically,  section  207 
of  the  FY  2002  Hill  Appropriations  Act 
amended  section  203(c)  of  the  NHA  to 
include  mortgages  insured  under 
section  2l),<(k)  (rehabilitation  loans)  and 
section  234(()  (coiulominium  loans) 
among  those  mortgages  for  which  HUD 
collects  a  premium  payment  not  to 
exceed  2  25  percent  of  the  amount  of  the 
original  insured  mortgage  (or  not  to 
exceed  2,0  percent  for  a  first-time 
homebuver  who  completes  an  approved 
program  of  homeownership  counseling) 
at  the  time  of  insurance.  Final) v.  the 
statutorv  amendments  that  are  the 
subject  of  this  rule  onlv  apply  to 
mortgages  that  are  executed  after  the 
date  of  enactment  of  the  law.  which  was 
November  26,  2001.  HUD.  however,  will 
onlv  colled  up-front  premiums  for 
203(k)  and  234(c)  loans  originated  after 
the  effective  date  of  the  final  rule. 

B.  This  Proposed  Rule 

This  proposed  rule  would  amend 
relevant  sections  of  HUD's  regulations 
in  24  CFR  part  203  to  conform  these 
regulations  to  the  statutorv  changes. 
SptMiificallv.  this  proposed  rule  would 
amend  regulations  at  24  CFR  203.284(a) 
and  203.285(a).  on  up-front  premiums, 
and  ^  203  50.  on  rehabilitation  loans 
under  section  203(kl   Part  234.  which 
relates  to  condominium  mortgage 
insurance,  incorporates  by  reference  at 
^  234.255  the  provisions  of  24  CIFR 
203.284  and  203.285.  and.  therefore, 
will  include  the  latest  revisions,  so  thai 
further  revision  of  part  234  is 
unnecessary.  Transition  provisions  in 
24  CFR  203.284  and  203  285  for  older 
mortgage  loans  will  remain  as  published 
in  the  April  1.  2003.  edition  of  title  24 
of  the  Code  of  Federal  Regulations. 

Findings  and  Certifications  * 

Regulator}-  Flexibility  Act 

The  Secretarv.  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C, 
605(b)).  has  reviewed  and  approved  this 
proposed  rule,  and  in  so  doing  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  This  rule 
imposes  no  new  obligations  of  any  kind, 
but  only  changes  the  scheduling  and 
conditions  of  premium  payment 
obligations,  requiring  an  up-front 
pavment  instead  of  monthly  payments. 
Generally,  these  amounts  are  amortized 
in  the  mortgage  and  ultimately  impose 
no  obligations  on  businesses. 

Notwithstanding  HUD's 
determination  that  this  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
HUD  specifically  invites  comments 
regarding  any  less  burdensome 
alternatives  to  this  rule  that  will  meet 
HUD's  objectives  as  described  in  the 
preamble. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  proposed  rule 
under  Executive  Order  12866  (entitled 
"Regulatory  Planning  and  Review"), 
which  the  President  issued  on 
September  30.  1993.  This  rule  was 
determined  economically  significant 
under  E.O,  12866.  Any  changes  made  to 
the  proposed  rule  subsequent  to  its 
submission  to  OMB  are  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  in  the  office  of  the 
Regulations  Division,  Office  of  General 
Counsel.  Room  10276,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW.,  Washington,  DC 
20410-0500.  The  Economic  Analysis 
prepared  for  this  rule  is  also  available 
for  public  inspection  in  the  Regulations 
Division. 

Environmental  Impact 

This  proposed  rule  involves  the 
discretionary  establishment  of  a  rate  or 
cost  determination  and  related  external 
administrative  or  fiscal  requirements, 
which  do  not  constitute  a  development 
decision  affecting  the  physical 
condition  of  specific  project  areas  or 
building  sites.  Accordingly,  under  24 
CFR  50.19(c)(6),  this  proposed  rule  is 
categorically  excluded  from 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969(42  U.S.C,  4321). 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits,  to  the  extent 
practicable  and  permitted  by  law,  an 
agency  from  promulgating  a  regulation 
that  has  federalism  implications  and 
either  imposes  substantial  direct 
compliance  costs  on  state  and  local 
governments  and  is  not  required  by 
statute,  or  preempts  state  law,  unless  the 
relevant  requirements  of  section  6  of  the 
Order  are  met.  This  rule  does  not  have 
federalism  implications  and  does  not 
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impose  substantial  direct  compliance 
costs  on  state  and  local  governments  or 
preempt  state  law  within  the  meaning  of 
the  Order. 

Unfunded  Mandates  Reform  Act 

Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22, 1995)  (UMRA) 
establishes  requirements  for  federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  state,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  proposed  rule  does  not 
impose  any  federal  mandates  on  any 
state,  local,  or  tribal  governments,  or  on 
the  private  sector,  within  the  meaning  of 
the  UMRA. 

Congressional  Review  of  Final  Rules 

This  rule  constitutes  a  "major  rule"  as 
defined  in  the  Congressional  Review 
Act  (5  U.S.C.  Chapter  8).  At  the  final 
rule  stage,  this  rule  will  have  a  60-day 
delayed  effective  date  and  be  submitted 
to  Congress  in  accordance  with  the 
requirements  of  the  Congressional 
Review  Act. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  applicable  to  this 
rule  is  14.117. 

List  of  Subjects  in  24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement,  Indians — lands.  Loan 
programs — housing  and  community 
development.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements,  Solar  energy. 


Accordingly,  for  the  reasons  stated  in 
the  preamble,  HUD  proposes  to  amend 
24  CFR  part  203  as  follows: 

PART  203— SINGLE  FAMILY  HOUSING 
MORTGAGE  INSURANCE 

1.  The  authority  citation  for  24  CFR 
part  203  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1709,  1710,  1715b, 
and  1715u;  42  U.S.C.  3535(d). 

Subpart  A— Eligibility  Requirements 
and  Underwriting  Procedures 

2.  Amend  24  CFR  203.50  by  adding  a 
paragraph  (m)  to  read  as  follows: 

§  203.50    Eligibility  of  rehabilitation  loans. 

***** 

(m)  With  regard  to  loans  under  this 
section  executed  on  or  after  [the 
effective  date  of  the  final  rule],  the 
Commissioner  shall  charge  an  up-front 
and  annual  MIP  in  accordance  with  24 
CFR  203.284  or  203.285,  whichever  is 
applicable. 

Subpart  B — Contract  Rights  and 
Obligations 

3.  Amend  24  CFR  203.284  by  revising 
paragraph  (a)  introductory  text  and 
paragraph  (b)  to  read  as  follows: 

§  203.284    Calculation  of  up-front  and 
annual  MIR  on  or  after  July  1991. 

***** 

(a)  Permanent  provisions.  Any 
mortgage  executed  on  or  after  October  1 , 
1994,  that  is  an  obligation  of  the  Mutual 
Mortgage  Insurance  Fund,  as  well  as  any 
mortgage  executed  after  [the  effective 
date  of  the  final  rule],  which  is  insured 
under  sections  203(k)  or  234(c)  of  the 


National  Housing  Act  (12  U.S.C.  1709 
(k)  and  12  U.S.C.  1715y(c))  shall  be 
subject  to  the  following  requirements: 

***** 

(b)  Transition  provisions;  savings 
provision.  Mortgages  that  are  obligations 
of  the  Mutual  Mortgage  Insurance  Fund 
and  that  were  insured  during  Fiscal 
Years  1991-1994,  are  governed  by  24 
CFR  203.284(b)  as  in  effect  on  April  1 , 
2003,  (see  24  CFR  parts  200-499  revised 
as  of  April  1,  2003). 
***** 

4.  Amend  24  CFR  203.285  by  revising 
the  first  sentence  of  paragraph  (a)  to 
read  as  follows: 

§203.285    Fifteen-year  mortgages: 
Calculation  of  up-front  and  annual  MIP  on 
or  after  December  26, 1992. 

(a)  Up-front.  Any  mortgage  for  a  term 
of  15  or  fewer  years  executed  on  or  after 
December  26.  1992,  that  is  an  obligation 
of  the  Mutual  Mortgage  Insurance  Fund, 
and  any  mortgage  executed  on  or  after 
[the  effective  date  of  the  final  rule],  to 
be  insured  under  sections  203(k)  and 
234(c)  of  the  National  Housing  Act, 
shall  be  subject  to  a  single  up-front 
premium  payment  established  and 
collected  by  the  Commissioner  in  an 
amount  not  exceeding  2.0  percent  of  the 
amount  of  the  origiocd  insured  principal 
obligation  of  the  mortgage.  *   *   * 
***** 

Dated:  September  9,  2003. 

Jotin  C.  Weicher, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

IFR  Doc.  03-25214  Filed  10-6-03;  8:45  am] 
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REMINDERS 

The  Kerns  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  7, 
2003 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Organization,  functions,  and 
authority  delegations: 
National  Injury  Information 
Clearinghouse;  transfer 
from  Epidemiology 
Directorate  to  Office  of 
Secretary;  put)lished  10-7- 
03 

HOMELAND  SECURrPT 
DEPARTMENT 
Federal  Emergency 
Management  Agency 

Flood  elevation  determinations: 

Florida;  put)lished  10-7-03 
INTERIOR  DEPARTMENT 
Fish  and  WIMiife  Service 

Endangered  and  threatened 
species: 

Hoover's  woolly-star; 
putMished  10-7-03 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
sut)missions: 

Pennsylvania;  published  10- 
7-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

Aerospatiale;  published  9-2- 

03 
Airtxjs;  published  9-2-03 
Bombardier;  published  9-2- 

03 
McDonnell  Douglas; 

published  9-2-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Milk  mari<eting  orders: 
Pacific  Northwest  et  al.; 
comments  due  by  10-17- 
03;  published  8-18-03  [FR 
03-20689] 


Nectarines  and  peaches 
grown  in — 

Caiifomia;  comments  due  by 
10-14-03;  published  8-15- 
03  [FR  03-20875] 

COMMERCE  DEPARTMENT 
Natlonai  Oceanic  and 
Atmospheric  Administration 

Rshery  conservation  and 
management: 
Alaslca;  fisheries  of 
Exclusive  Economic 
Zone — 

Pacific  cod;  comments 
due  by  10-16-03; 
published  10-6-03  [FR 
03-25265] 
Carit)bean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  shrimp; 
comments  due  by  10- 
14-03;  published  8-14- 
03  [FR  03-20681] 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  10- 
17-03;  published  8-18- 
03  [FR  03-21069] 
Meetings: 
New  England  Fishery 
Management  Council; 
comments  due  by  10-15- 
03;  published  8-19-03  [FR 
03-21206] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  rate  and  corporate 
regulation  filings: 
Virginia  Electric  &  Power 
Co.  et  al.;  Open  for 
comments  until  further 
notice;  published  10-1-03 
[FR  03-24818] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permit 
programs — 

Iowa;  comments  due  by 
10-16-03;  published  9- 
16-03  [FR  03-23585] 
State  operating  permits 
programs- 
Iowa;  comments  due  by 
10-16-03;  published  9- 
16-03  [FR  03-23584] 
North  Dakota;  comments 
due  by  10-17-03; 
published  9-17-03  [FR 
03-23751] 
North  Dakota;  comments 
due  by  10-17-03; 
published  9-17-03  [FR 
03-23752] 
Air  programs;  approval  and 
promulgatk>n;  State  plans 
for  designated  facilities  and 
pollutants: 


Various  States;  comments 

due  by  10-17-03; 

published  9-17-03  [FR  03- 

23749] 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Various  States;  comments 

due  by  10-17-03; 

published  9-17-03  [FR  03- 

23750] 
Air  quaility  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Caiifomia;  comn^nts  due  by 

10-16-03;  published  9-16- 

03  [FR  03-23593] 
Illinois;  comments  due  by 

10-15-03;  published  9-15- 

03  [FR  03-23268] 
Indiana;  comments  due  by 

10-16-03;  published  9-16- 

03  [FR  03-23592] 
Kansas;  comments  due  by 

10-16-03;  published  9-16- 

03  [FR  03-23590] 
Missouri;  comments  due  by 

10-16-03;  published  9-16- 

03  [FR  03-23591] 
North  Carolina;  comments 

due  by  10-15-03; 

published  9-15-03  [FR  03- 

23266] 
Wisconsin;  comments  due 

by  10-16-03;  published  9- 

16-03  [FR  03-23426] 
Pesticides;  tolerances  in  food, 
animal  feedc,  and  raw 
agrKultural  commodities: 
Hydramethylnon;  comments 

due  by  10-14-03; 

published  8-13-03  [FR  03- 

20432] 
Tralkoxydim;  comments  due 

by  10-14-03;  published  8- 

13-03  [FR  03-20433] 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 
Meat  and  poultry  products 

processing  facilities; 

comments  due  by  10-14- 

03;  published  9-29-03  [FR 

03-24770] 

FEDERAL. 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  communications — 
Satellite  arKl  earth  station 

iKense  procedures; 

electronk:  filings 

requirements;  comments 

due  by  10-14-03; 

published  9-12-03  [FR 

03-23315] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centere  for  Medicare  & 
Medicaid  Services 
Medicare: 


Claims;  electronic 

submission;  comments 

due  by  10-14-03; 

published  8-15-03  [FR  03- 

20955] 
Part  B  drugs;  payment 

reform;  comments  due  t>y 

10-14-03;  published  8-20- 

03  [FR  03-21308] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs  and  biologrcal 
products: 
Pre-  and  postmarketing 

safety  reporting 

requirenients;  comments 

due  by  10-14-03; 

published  6-18-03  [FR  03- 

15341] 
Human  drugs: 
External  analgesk:  products 

(OTC);  administrative 

record  and  tentative  final 

monograph;  comments 

due  by  10-15-03; 

published  7-17-03  [FR  03- 

17934] 

HOMELAND  SECURfTY 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Louisiana;  comments  due  by 

10-17-03;  published  8-18- 

03  [FR  03-21088] 
Ports  and  waterways  safety: 
Cape  Fear  River  Bridge, 

NC;  security  zone; 

comments  due  by  10-14- 

03;  published  7-15-03  [FR 

03-17836] 

INTERIOR  DEPARTMENT 
Fish  and  Wlidiife  Service 

Endangered  and  threatened 
species: 
Critk:al  hat}itat 
designatkxis — 
Mussels  in  Mobile  River 
Basin,  AL;  comments 
due  by  10-14-03; 
published  8-14-03  [FR 
03-20729] 

INTERIOR  DEPARTMENT 
National  Park  Service 

Special  regulatkjns: 
Yellowstone  and  Grant 
Teton  National  Parks  and 
John  D.  Rockefeller,  Jr. 
Memorial  Partoway,  WY; 
winter  visitation  and 
recreational  use 
management;  comments 
due  by  10-14-03; 
published  8-27-03  [FR  03- 
21332] 

JUSTICE  DEPARTMENT 
Alcohol,  TolMCCO,  Firearms, 
and  Expk>sives  Bureau 

Safe  Explosives  Act; 
impierrtentation: 
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Delivery  of  explosive 
materials  by  cxynnon  or 
contract  carrier;  comments 
due  by  10-14-03; 
published  9-11-03  IFR  03- 
23093] 
LABOR  DEPARTMErfT 
Acquisition  regulations: 
revision;  comments  due  by 
10-14-03;  published  8-15-03 
[FR  03-20095] 
LABOR  DEPARTMEFfT 
Mine  Satety  and  Haaltti 
Administration 
Metal  and  nonrrwtal  mine 
safety  and  health: 
UrxJerground  mines — 
Diesel  particulate  rr^tter 
exposure  of  rr>iners; 
comments  due  by  10- 
14-03;  published  8-14- 
03  (PR  03-20190] 
Diesel  particulate  matter 
exposure  of  miners; 
comments  due  by  10- 
14-03;  published  8-26- 
03  [FR  03-21886] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Grant  and  Cooperative 
Agreement  Handbook: 
NASA  Center,  facility, 
computer  system,  or 
technical  information 
access:  Investigative 
requirements;  comments 
due  by  10-14-03; 
published  8-15-03  [FR  03- 
20921] 
Photographs  and  illustrations 
in  reports  or  publications: 
public  acknowledgements; 
comments  due  by  10-14- 
03;  published  8-15-03  [FR 
03-20920] 
NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material:  domestic 
licensing: 

Portable  gauges:  security 
requirerr>ents;  comments 
due  by  10-15-03; 
published  8-1-03  [FR  03- 
19588] 
PERSONNEL  MANAGEMENT 
OFFICE 

Acquisition  regulations: 
Federal  Emptoyees  Health 
Benefits  Program — 
Lcirge  provider 
agreements, 
subcontracts,  and 
miscelianeous  cfianges; 
comments  due  by  10- 
14-03;  published  8-15- 
03  [FR  03-20857] 

SECURtTIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Depository  shares  evidenced 
by  American  depositary 


receipts;  Form  F-€  use; 
eligibility  requirements; 
comments  due  by  10-17- 
03:  published  9-17-03  [FR 
03-23737] 
Irsider  lending  prohibition; 
foreign  bank  exemption: 
comments  due  by  10-17- 
03:  published  9-17-03  [FR 
03-23655] 
SOCIAL  SECURITY 
ADMINISTRATION 
Social  security  benefits 
Federal  old-age.  survivors, 
and  disability  insurance — 
StepchiWren:  entitlement 
and  termination 
requirements:  comments 
due  by  10-14-03: 
published  8-12-03  [FR 
03-20490] 
STATE  DEPARTMENT 
Visas:  immigrant 
documentation 
Diversity  Visa  Program, 
diversity  ImrrMgrant  status: 
electrorw:  petitkjn: 
comments  due  by  10-17- 
03;  published  8-18-03  [FR 
03-21071] 
TENNESSEE  VALLEY 
AUTHORITY 

AgerKy  information  collection 
activities;  proposals, 
submissions,  and  approvals; 
comments  due  by  10-14-03; 
published  8-27-03  [FR  03- 
21868] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 
10-14-03:  putMished  8-27- 
03  [FR  03-21873] 
Dassault;  comments  due  by 
10-14-03:  published  9-19- 
03  [FR  03-23937] 
Learjet:  comments  due  by 
10-14-03:  published  8-12- 
03  [FR  03-20238] 
McDonnell  Douglas: 
comments  due  by  10-14- 
03:  published  8-27-03  [FR 
03-21874] 
Pratt  &  Whitney  Canada, 
comments  due  by  10-14- 
03;  published  8-14-03  [FR 
03-20484] 
Rolls-Royce  Corp  ; 
comments  due  by  10-14- 
03;  published  8-13-03  [FR 
03-20573] 
VOR  Federal  ainways: 
comments  due  by  10-14-03; 
published  8-28-03  [FR  03- 
22042] 
TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 
Motor  carrier  safety  standards; 


Longer  combinatKin  vehk:le 
operators;  minimum 
training  requirements  and 
drivsr-instructor 
requirements;  comments 
due  by  10-14-03; 
published  8-12-03  [FR  03- 
20368] 
Special  training 
requiren>ents — 
Entry-level  comercial 
motor  vehicle  operators; 
minimum  training 
requirements;  comments 
due  by  10-14-03; 
published  8-15-03  [FR 
03-20888] 
TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Trading  with  the  Enemy  Act; 
implementation: 
Civil  penalties  hearing 
regulations,  comments 
due  by  10-14-03; 
published  9-11-03  [FR  03- 
22969) 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Employment  taxes  and 
collection  of  income  tax  at 
source: 

Federal  unemployment  tax 
depiosits;  de  minimis 
threshold;  comments  due 
by  10-15-03;  published  7- 
17-03  [FR  03-18042] 
Income  taxes: 
Tax-exempt  txwds;  remedial 
actions:  comments  due  by 
10-14-03;  published  7-21- 
03  [FR  03-18327] 
Teix  attributes  reduction  due 
to  discharge  of 
indebtedness;  cross- 
reference;  comments  due 
^y  10-16-03;  putilished  7- 
18-03  [FR  03-18146] 
TREASURY  DEPARTMENT 
Alcohol  and  TotMcco  Tax 
and  Trade  Bureau 
Ateohol;  viticultural  area 
designations; 
Dundee  Hills,  OR; 
comments  due  by  10-14- 
03;  published  8-15-03  [FR 
03-20914] 

VETERANS  AFFAIRS 
DEPARTMENT 

Board  of  Veterans'  Appeals: 
Appeals  regulations  and 
rules  of  practice — 
Grounds  of  dear  arxi 
unmistakable  error 
decisions;  comments 
due  by  10-14-03; 
published  9-12-03  [FR 
03-23260] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 


session  of  Congress  whk:h 
have  become  Federal  laws.  It 
may  be  used  in  conjunctKin 
with  "PLUS"  (Publk:  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  httpJ/ 
www.  nara.gOv/fedr0g/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  fomi  from  the 
Superintendent  of  Docunnents, 
U.S.  Govemment  Printing 
Office,  Washington.  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  rruide  • 
availatsle  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
naraOOS.htmL  Some  laws  may 
not  yet  be  available. 

H.R.  659/P.L.  108-91 

Hospital  Mortgage  Insurance 
Act  of  2003  (Oct.  3,  2003; 
117  Stat.  1158) 

H.R.  978/P.L.  108-92 

To  amend  chapter  84  of  title 
5,  United  States  Code,  to 
provide  that  certain  Federal 
annuity  computations  are 
adjusted  by  1  percentage 
point  relating  to  periods  of 
receiving  disability  payments, 
and  for  other  purposes.  (Oct. 
3,  2003;  117  Stat.  1160) 
S.  111/P.L.  108-93 
To  direct  the  Secretary  of  the 
Interior  to  conduct  a  special 
resource  study  to  determine 
the  national  significance  of  the 
Miami  Circle  site  in  the  State 
of  Florida  as  well  as  the 
suitability  and  feasibility  of  its 
inclusion  in  the  National  Part^ 
System  as  part  of  Biscayne 
National  Parte,  and  for  other 
purposes.  (Oct.  3,  2003;  117 
Stat.  1161) 
S.  233/P.L.  108-94 
Coltsville  Study  Act  of  2003 
(Oct.  3,  2003;  117  Stat.  1163) 

S.  278/P.L.  108-95 

Mount  Naomi  Wildemess 
Boundary  Adjustment  Act  (Oct. 
3,  2003;  117  Stat.  1165) 
Last  List  October  3,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  eiectronk:  mail 
notification  sen/ice  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listsen/.gsa.gov/archives/ 
pubiaws-l.html 
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Note:  This  service  is  strictly 
for  E-mail  notification  of  new 


laws.  The  text  of  laws  Is  not 
availat>le  through  this  service. 


PENS  cannot  respond  to 


specific  inquiries  sent  to  this 
address. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscnpuon 

prices  down,  the  Government  Printing  Oftke  mails  each  subscnber  nnl\  one  rene»,al  notice.  You  can 
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This  section  of  the  FEDERAL  REGISTER 
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applicabilit>'  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart23 

[Docket  No.  CE198,  Special  Condition  23- 
137-SC] 

Special  Conditions;  Aero  Vodochody 
Ae-270  Propjet;  Protection  of  Systems 
for  High  Intensity  Radiated  Fields 
(HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Aero  Vodochody  Ae-270 
Propjet  airplane.  This  airplane  will  have 
novel  and  unusual  design  features  when 
compared  to  the  state  of  technology 
envisaged  in  the  applicable 
airworthiness  standards.  These  novel 
and  unusual  design  features  include  the 
installation  of  electronic  flight 
instrument  system  (EFIS)  displays  made 
by  Chelton  Flight  Systems  for  which  the 
applicable  regulations  do  not  contain 
adequate  or  appropriate  airworthiness 
standards  for  the  protection  of  these 
systems  from  the  effects  of  high 
intensity  radiated  fields  (HIRF).  These 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
the  airworthiness  standards  applicable 
to  these  airplanes. 
DATES:  The  effective  date  of  these 
special  conditions  is  September  16, 
2003.  Comments  must  be  received  on  or 
before  November  7,  2003. 
ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration,  Regional  Counsel, 
ACE-7.  Attention:  Rules  Docket  Clerk, 
Docket  No.  CE198,  Room  506,  901 
Locust,  Kansas  City,  Missouri  64106.  All 
comments  must  be  marked:  Docket  No. 


CE198.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Wes 
Ryan,  Aerospace  Engineer,  Standards 
Office  (ACE-llO),  Small  Airplane 
Directorate,  Aircraft  Certification 
Service,  Federal  Aviation 
Administration,  901  Locust,  Room  301. 
Kansas  City,  Missouri  64106;  telephone 
(816)  329-4127. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
issuance  of  the  approval  design  and 
thus  delivery  of  the  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA.  therefore,  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Communications  should  identifx'  the 
regulator}'  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  special  conditions 
may  be  changed  in  light  of  the 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  CE198."  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter. 

Background 

On  June  8,  1998.  Aero  Vodochody  a.s. 
in  the  Czech  Republic  made  application 
for  a  new  Type  Certificate  for  the  Ae- 


270  Propjet.  This  application  date  has 
been  extended  and  revised  to  September 
10,  2002.  As  part  of  the  FAA  validation 
process  for  issuance  of  a  Type 
Certificate  in  the  United  States  for 
foreign  applicants,  the  FAA  is  issuing 
these  special  conditions  to  address 
special  certification  review  items  for 
novel  and  unusual  features  of  the  Ae- 
270  Propjet.  The  proposed  type  design 
incorporates  a  novel  or  unusual  design 
feature,  the  Chelton  Flight  Systems 
Synthetic  Vision  System  (SVS)  Primarv 
Flight  Display  (PFD),  that  is  vulnerable 
to  HIRF  external  to  the  airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  part 
21,  §21.17,  Aero  Vodochody  a.s.  must 
show  that  the  Ae-270  Propjet  aircraft 
meets  the  following  provisions,  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  Ae-270 
Propjet:  14  CFR  part  23.  Amendment  55. 
effective  March  1,  2002:  exemptions,  if 
any:  and  the  special  conditions  adopted 
by  this  rulemaking  action. 

Discussion 

If  the  Administrator  finds  that  the 
applicable  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards  because  of  novel  or 
unusual  design  features  of  an  airplane, 
special  conditions  are  prescribed  under 
the  pro\isions  of  §  21.16. 

Special  conditions,  as  appropriate,  as 
defined  in  §  11.19,  are  issued  in 
accordance  with  §  11.38  after  public 
notice  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§21. 17(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modif>'  any  other  model  already 
included  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101. 

Novel  or  Unusual  Design  Features 

Aero  Vodochody  a.s.  plans  to 
incorporate  certain  novel  and  unusual 
design  features  into  an  airplane  for 
which  the  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards  for  protection  from  the 
effects  of  HIRF.  These  features  include 
EFIS,  which  are  susceptible  to  the  HIRF 
environment,  that  were  not  envisaged 
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bv  the  existing  regulations  for  this  type 
of  airplane. 

Protection  of  Systems  from  High 
Intensity  Radiated  Fields  IHIRFJ:  Recent 
advances  in  technology  ha\e  given  rise 
to  the  application  in  aircraft  designs  of 
advanced  electrical  and  electronic 
svstems  that  perform  functions  required 
for  continued  safe  flight  and  lauding 
Due  to  the  use  of  sensitive  solid  state 
advanced  components  in  analog  and 
digital  electronics  circuits,  these 
advanced  svstems  are  readih  responsive 
to  the  transient  effects  of  induced 
electrical  current  and  voltage  caused  bv 
the  HIRF  The  HIRF  can  degrade 
electronic;  systems  performance  by 
damaging  components  or  upsetting 
svstem  functions. 

Furthermore,  the  HIRF  environment 
has  undergone  a  transformation  that  was 
not  foreseen  when  the  current 
requirements  were  developed.  Higher 
enersv  levels  are  radiated  from 


transmitters  that  are  used  for  radar, 
radio,  and  television.  Also,  the  number 
of  transmitters  has  increased 
significantlv  There  is  also  uncertainty 
concerning  the  effec:tiveness  of  airframe 
shielding  for  HIRF.  Furthermore, 
coupling  to  c;ock.pit-installed  equipment 
through  the  ciK;kpit  window  apertures  is 
undefint>d 

The  c:ombined  effect  of  the 
tec^hnological  advances  in  airplane 
design  and  the  c:hanging  environment 
has  resulted  in  an  inc:reased  level  of 
vulnerahilitv  of  elcH:tric;al  and  elec;tronic 
svstems  required  for  the  continued  safe 
flight  and  landing  of  the  airplane. 
Kffec  five  measures  against  th"  effec:ts  of 
exposure  to  HIRF  must  be  provided  by 
the  design  and  installation  of  these 
systems.  The  aci:epted  maximum  energy 
hnels  in  whii  h  c:ivilian  airplane  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 


emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels,  which  are  lower 
than  previous  required  values,  are 
believed  to  represent  the  worst  case  to 
which  an  airplane  would  be  exposed  in 
the  operating  environment. 

These  special  conditions  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in 
paragraph  1  or.  as  an  option  to  a  fixed 
value  using  laboratory  tests,  in 
paragraph  2.  as  follows; 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the  HIRF 
environment  defined  below: 


Frequency 


Field  strengtti 
(volts  per  meter) 


Peak 


Average 


10  kHz-100  kHz 

100  kHz-500  kHz        

500  kHz-2  MHz  : 

2  MHz-30  MHz  

30  MHz-70  MHz        

70  MHz-100  MHz       

100  MHz-200  MHz    .\ 

200  MHz-400  MHz    

400  MHz-700  MHz     

700  MHz-1  GHz  

1  GHz-2  GHz   .-.. 

2  GHz-4  GHz    

4  GHz-6  GHz     

6  GHz-8  GHz 

8GHZ-12  GHz   

12  GHz-18  GHz  

18  GHz-40  GHz   

Note  The  field  strengths  are  expressed  m  terms  of  peak  rcxjt-mean-square  (rms)  values. 


50 

50 

50 

50 

50 

50 

100 

100 

50 

50 

50 

50 

100 

100 

100 

100 

700 

50 

700 

100 

2000 

200 

3000 

200 

3000 

200 

1000 

200 

3000 

300 

2000 

200 

600 

200 

or, 

(2)  The  applicant  may  demonstrate  bv 
a  svstem  test  and  analysis  that  the 
electrical  and  elecirnnu:  systems  that 
perform  (:ritic:al  functions  can  withstand 
a  minimum  threat  of  100  volts  per 
meter,  electrical  field  strength,  tnun  10 
kHz  to  18  GHz,  When  usin^  thi^  tfst  to 
show  complianc  e  with  the  HIRF 
requirements,  no  credit  is  given  for 
signal  attenuation  due  to  installation 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant,  for 
approval  bv  the  FAA.  to  identify  either 
elec:tri(;a[  or  elec:tronic  s\stem>.  that 
perform  critical  functions.  The  term 
■■critic:ar'  means  those  functions  whose 
failure  would  contribute  to.  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flitjht  and  landing  of  the 


airplane.  The  systems  identiHed  b\  the 
haz.ird  analvsis  that  [lerform  criticil 
hiiKtions  are  candidates  for  the 
application  ot  HIRF  re(|uirement^.  .\ 
N\stem  inav  pertnrm  both  critical  and 
non-(  rilii  .il  func  tioiis.  Primary 
electmiui   flii;ht  display  systems,  and 
their  assoc  lated  components,  perform 
crituicil  fuiK  tions  suc:li  as  attitude. 
altitude,  and  airspeed  indication.  The 
HIRF  requirement-.  .i[)[)l\  onh  to  c:ritic;al 
hiiH  tions. 

CompliaiK  e  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis. 
iiiiuli'ls.  siinilarit\  with  existing 
systems,  or  any  c:ombiiiation  of  these. 
Service  experienc  e  alone  is  not 
acceptable  sini c  normal  tlight 
o[)erations  mav  not  inc  lude  an  exposure 
to  the  HIRF  environment.  Reliance  on  a 


svstem  with  similar  design  features  for 
redundancy  as  a  means  of  protection 
against  the  effects  of  external  HIRF  is 
generally  insufficient  since  all  elements 
of  a  redundant  system  are  likely  to  be 
exposed  to  the  fields  concurrently. 

Applicability 

x\s  ciiscussed  above;,  these  special 
conditions  are  applicable  to  Aero 
Vodochody  as.  in  the  Czech  Republic. 
Should  Aero  V'odoc;hody  a.s.  apply  at  a 
later  date  for  a  supplemental  type 
certificate  to  modify  any  other  model  on 
the  same  type  certific.ate  to  incorporate 
the  same  novel  or  unusual  design 
feature,  the  special  conditions  would 
apply  to  that  model  as  well  under  the 
[irovisions  of  tj  21.101. 


58012         Federal  Register/ Vol.  68,  No.  195 /Wednesday,  October  8,  2003 /Rules  and  Regulations 


Federal  Register / Vol.  68,  No.  195 /Wednesday,  October  8,  2003 /Rules  and  Regulations         58011 


Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  featiu-es  on  one  model 
of  airplane.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  luilikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason,  and 
because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  comment  described 
above. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety.  Signs  and 
symbols. 

Citation 

■  The  authority  citation  for  these  special 
conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113  and 
44701,  14  CFR  21.16  and  §21.17;  and  14  CFR 
11.38  and  11.19. 

The  Special  Conditions 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  are 
issued  as  part  of  the  type  certification 
basis  for  the  Aero  Vodochody  Ae-270 
Propjet  airplane  with  the  Chelton  Flight 
Systems  SVS  PFD. 

1.  Protection  of  Electrical  and 
Electronic  Systems  from  High  Intensity 
Radiated  Fields  (HIRE).  Each  system 
that  performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operations,  and  operational  capabilities 
of  these  systems  to  perform  critical 
functions,  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high 
intensity  radiated  electromagnetic  fields 
external  to  the  airplane. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies: 

Critical  Functions:  Functions  whose 
failure  would  contribute  to,  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 


Issued  in  Kansas  City.  Missouri  on 
September  16,  2003. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  03-25425  Filed  10-7-03:  8:45  ani| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  FAA-02-ANIM-07] 

Establishment  of  Class  E  Airspace  at 
Afton  Municipal  Airport,  Afton,  WY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  deletes  reference 
to  the  magnetic  headings  in  the  airspace 
description  of  the  Class  E  airspace  at 
Afton  Municipal  Airport,  Afton,  WY, 
that  was  published  on  July  31,  2003  (68 
FR  44874),  Airspace  Docket  02-ANM- 
07. 

EFFECTIVE  DATE:  0901  UTC,  October  30. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Haeseker,  ANM-520.7;  telephone  (425) 
227-2527;  Federal  Avialion 
Administration,  Docket  No.  02-ANM- 
07,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION: 

History:  Airspace  Docket  02-ANM-07 
published  on  July  31.  2003  (68  FR 
44874),  established  Class  E  Airspace  at 
Afton  Municipal  Airport,  Afton,  WY, 
effective  date  of  October  30,  2003. 
Magnetic  as  well  as  true  heading  were 
used  to  describe  parameters  of  the  Class 
E  Airspace  for  Afton  Municipal  Airport, 
Afton,  WY.  This  action  only  deletes 
references  to  the  magnetic  headings. 

E  Airspace;  Airways;  Routes;  and 
Reporting  Points  [Amended] 

Authority:  49  U.S.C.  106(g):  40103,  401 13. 
40120;  E.O!  10854,  24  FR  9565. 

Correction  to  Final  Rule 

§71.1     [Amended] 

■  The  references  to  magnetic  headings  in 
the  description  of  the  Class  E  Airspace 
for  Afton  Municipal  Airport,  Afton,  WY. 
Accordingly,  pursuant  to  the  authority 
delegated  to  me,  as  published  in  the 
Federal  Register  on  July  31,  2003  (68  FR 
44874)  (Airspace  Docket  02-ANM-07); 
page  44874.  column  2,  are  corrected  as 
follows: 


ANM  UT  E5     Afton,  WY  (Corrected) 

.•\fton  Municipal  Airport.  WY 

[Lat42  42'41"N.  long.  110'56'32"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  of  the  earth  within  6.5 
mile  radius  of  the  .-^fton  Municipal  .Airport, 
and  within  2  miles  either  side  of  the  355~ 
bearing  from  the  airport  extending  from  the 
6.5  miles  radius  to  7.5  miles  north  of  the 
airport,  and  within  2  miles  either  side  of  the 
185"^  bearing  from  the  airport  extending  from 
the  6.5  mile  radius  to  19.3  miles  south  of  the 
airport. 
***** 

Issued  in  Seattle,  Washington,  on 
September  22,  2003. 

ViAnne  Fowler, 

Acting  Manager.  Air  Traffic  Division. 

Nortti  west  Mountain  Region. 

[FR  Doc  03-25427  Filed  10-7-03:  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Pari  100 
[CGD05-03-062] 
RIN  1625-AA08 

Special  Local  Regulations  for  Marine 
Events;  Isle  of  Wight  Bay,  Ocean  City, 
MD. 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  permanent  special  local 
regulations  for  fireworks  displays  over 
the  waters  of  Isle  of  Wight  Bay,  Ocean 
City,  Maryland.  These  special  local 
regulations  are  necessary  to  provide  for 
the  safety  of  life  on  navigable  waters 
during  the  fireworks  displays.  This 
action  is  intended  to  restrict  vessel 
traffic  in  portions  of  Isle  of  Wight  Bay 
during  the  events. 

DATES:  This  rule  is  effective  November 
7,  2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD05-03-062  and  are  available 
for  inspection  or  copying  at  Commander 
(oax).  Fifth  Coast  Guard  District.  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004,  between  9  a.m.  and  2  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  S   L. 
Phillips,  Project  Manager,  Auxiliary  and 
Recreational  Boating  .Safety  Branch,  at 
(757) 398-6204. 
SUPPLEMENTARY  INFORMATION: 
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Regulatory  Information 

On  [ulv  8.  2003  we  published  a  notice 
of  proposed  rulemaking  iNPRM) 
entitled   'Special  Local  Regulations  for 
Marine  Events:  Isle  of  Wight  Bav.  Ocean 
Citv.  MD"  in  the  FederalRegister  (H8 
FR  4061,t)   We  re(  eived  no  letters 
commenting  on  the  proposed  rule  .\o 
public  hearing  was  requested,  and  none 
was  held 

Background  and  Purpose 

.Several  times  eac  h  vear.  O  C.  Seacrets. 
Int    sponsors  fireworks  displays  over 
the  waters  of  Isle  of  Wight  Bav.  Ocean 
(".itv.  Marvland  The  fireworks  are 
launched  from  two  pontoon  boats 
anchored  near  the  ().C.  Seacrets  Dock  in 
the  vicinitv  of  117  W.  49th  Street.  Ocean 
Citv.  Maryland.  A  small  fleet  of 
spectator  vessels  normalh  gathers 
nearby  to  view  the  event.  Due  to  the 
need  for  vessel  control  during  the 
fireworks,  vessel  traffic  will  he 
temporarily  restricted  to  pro\ide  tor  the 
safety  of  spectators  and  transiting 
vessels 

Regulatory  Evaluation 

This  rule  is  not  a    significant 
regulatory  action"  under  section  3{f)  of 
Exe(  utive  Order  1286H.  Regulatory 
Planning  and  Review,  and  doe-,  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  b(a)(3)  of  that 
Order  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order   It  is  not  "signific:ant'  under  the 
regulatory  policies  and  pnu  edures  nt 
the  Department  nf  Hoinelaml  Se(  urit\ 
(DHS) 

We  e\pe(.t  the  ncdiii  imii    iin[iri(  t  ot 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  undiT  the 
regulatory  poli(  ieN  ami  procedures  of 
DF^S  is  unnei  es>ar\ 

.-\lthough  this  regulation  will  prevent 
traffic  from  transiting  i  portion  of  Isle  of 

Wight  Bav  during  th ••nt.  the  effect 

of  thl^  regulation  will  not  be  Mgnifit  ant 
due  to  the  limite(j  duration  that  'ti" 
regulated  <irea  will  he  in  effect  and  the 
►^\tensi\e  advam  e  notification,^  that  will 
be  made  to  the  maritime  c ommunitv  vi,i 
the  Local  Notice  to  Mariners,  m.iniu' 
information  broadcasts,  and  area 
new^papers,  so  manners  can  adjust 
their  plan^  a(  i  ordingK    .Additionally, 
the  propo^eii  regulated  area  has  been 
narrowK  tailored  to  impose  the  least 
impaf  t  on  general  na\igation  \i't 
providt'  the  level  of  safety  liefiiifd 
neo'ssary  Vessel  traffic  will  be  able  to 
transit  Isle  of  Wi^ht  Bav  by  navigating 
around  the  regulated  area. 

Small  Entities 

I'nder  the  ReguIator\  F]>'\ibilit\-  Act 
(5  v. Si:.  H01-fil21.  we  ha\f<    insidered 


whether  this  rule  will  have  a  significant 
economic:  impact  on  a  substantial 
r.umber  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50.000. 

The  ('oast  (aiard  certifies  under  5 
U.S.C.  H05(b)  that  this  rule  will  not  have 
a  signifii:ant  et:onomic  impact  on  a 
substantial  number  of  small  entities. 
Thi.-<  rule  will  affect  the  following 
entities,  some  of  which  might  bo  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  Isle  of  Wight  Bay  during  the 
event 

rhis  rule  will  not  have  a  significant 
ei  onoiiiK   impact  on  a  substantial 
number  of  Mnall  entities  for  the 
following  reasons.  This  rule  will  be  in 
effe(  t  for  only  4  days  each  year  Vessel 
tr.iffii  will  be  able  to  pass  safely  around 
the  regul.ited  area.  Before  the 
enforcement  period,  we  will  issue 
maritime  acivisories  so  mariners  can 
adjust  their  plans  ac:c:ordinglv 

Assistance  for  Small  Entities 

Inder  sec  tioii  21  tl.i)  ot  the  Small 
Business  Regulatoiv  Hnforccment 
Fairness  Ac  t  ot  !')')(>  (I'ub   L.  104-121). 
\\f  offered  to  assh>t  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effei  ts  on  them  and 
partic  ipate  m  the  rulem. iking  We 
recei\''d  no  recjuests  tor  .issistance.  and 
none  was  provided 

Small  businesses  may  siuid  comments 
on  the  ac:tion.s  ot  Fecteral  emplovees 
who  enforce,  or  otherw  ise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  .\gric:ulture 
Regiilator\  Lntorc  emeiil  Ombudsman 
and  the  Regional  Small  Business 
Regul.itory  F.urness  Boards  The 
Ombudsman  evaluates  these  actions 
annualK  am*  r.ites  each  agenc  \  s 
responsi\ .•iiess  to  small  titisiness    It  you 
wish  to  (  iiiiiment  on  ac  "ions  tn 

(•lllpli  i\  cfs  lit  ttli^  (  .nast  (  .11.11  ci.  c  ,ill    1  ~ 
rtHH^RFt.-FAlK  I  I-H8H-7  U-.'I247J. 

(Collection  of  Information 

This  r\il>'  I  alls  tor  no  new  i  oUection 
of  mtorm.itioii  under  the  Paperwork 
Reduction  Act  ol  1495  144  U.S.C.  J301- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Exec:utive  Order  13132. 
P'ederalism.  if  it  has  ,i  substantial  direct 
effec:t  cm  .State  or  lo(  a!  governments  and 
would  eittier  preenijit  St.ite  law  or 
impose  a  substantial  direct  c:osl  of 
com[ilianc  e  on  them   We  have  an<ilvzed 


this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions,  in 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
Si 00.000.000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  faking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  lustice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
(3rder  12988.  Civil  lustice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
C'hildren  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safety  that  might 
disproportionately  affect  chilctren. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Ccmsultation  and  Coordination 
with  Indian  Tribal  Governments. 
bec.ause  it  does  not  have  a  substantial 
direct  effec:t  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  (Jovernment  and  Indian  tribes. 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
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energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Commandant  Instruction 
Ml 64 7 5. ID,  which  guides  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  imder 
figure  2-1,  paragraph  (34)(h),  of  the 
Instruction,  from  further  environmental 
documentation.  Special  local 
regulations  issued  in  conjunction  vfiih  a 
regatta  or  marine  parade  permit  are 
specifically  excluded  from  further 
analysis  and  documentation  under  that 
section.  Under  figure  2-1,  paragraph 
(34){h),  of  the  Instruction,  an 
"Environmental  Analysis  Check  List" 
and  a  "Categorical  Exclusion 
Determination"  are  not  required  for  this 
rule. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  100  as  follows: 

PART  100-SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

■  1 .  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

.Authority:  .1.3  U.S.C.  1233;  Department  of 
Udmcland  Security  Delegation  No.  0170.1. 

■  2.  Add  §  100.531  to  read  as  follows: 

§  1 00.531     Isle  of  Wight  Bay,  Ocean  City, 
MD. 

(a)  Definitions. 

Coast  Guard  Patrol  Commander.  The 
Coast  Guard  Patrol  Commander  is  a 
commissioned,  warrant,  or  petty  officer 
of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Group  Eastern  Shore. 

Official  Patrol.  The  Official  Patrol  is 
any  ve.ssol  assigned  or  approved  by 
(Commander,  Coast  Guard  Group  Eastern 
Shore  with  a  commissioned,  warrant,  or 
petty  officer  on  board  and  displaying  a 
Coast  Guard  ensign. 

Regulated  Area.  The  regulated  area 
includes  all  waters  of  Isle  of  Wight  Bay 
enclosed  by  the  arc  of  a  circle  300  feet 
in  diameter  with  the  center  located  at 


pffsition  38°22'30.0''  N  latitude, 
075°04'18.0''  W  longitude.  All 
coordinates  reference  Datum  NAD  1983. 

(b)  Special  local  regulations. 

(1)  Except  for  persons  or  vessels 
authorized  by  the  Coast  Guard  Patrol 
Conunander,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
regulated  area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  official  patrol, 
including  any  commissioned,  warrant, 
or  petty  officer  on  board  a  vessel 
displaying  a  Coast  Guard  ensign. 

(ii)  Proceed  as  directed  by  any  official 
patrol,  including  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(c)  Enforcement  period.  This  section 
will  be  enforced  annually  from  9:15 
p.m.  to  10:15  p.m.  on  Memorial  Day, 
July  4th,  August  6th,  and  Labor  Day.  If 
the  fireworks  are  delayed  by  inclement 
weather,  the  special  local  regulations 
will  be  enforced  from  9:15  p.m.  to  10:15 
p.m.  the  next  day 

Dated:  September  17,  2003. 

Sally  Brice-O'Hara, 

Rear  Admiral.  U.S.  Coast  Guard,  Commander. 
Fifth  Coast  Guard  District. 

|FR  Doc.  03-25414  Filed  10-7-03:  8:45  ami 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  100 

[CGD08-03-036] 
RIN  1625-AA08 

Special  Local  Regulations  for  Marine 
Events;  Ohio  River,  Miles  467.0  to 
475.0  and  Licking  River,  Miles  0.0  to 
0.5;  Cincinnati,  OH 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporar\'  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  temporary  special  local 
regulations  during  the  "2003  Tall  Stacks 
Heritage  Festival",  a  marine  event  to  be 
held  from  October  14,  2003  until 
October  20,  2003,  on  the  water.s  of  the 
Ohio  River  beginning  at  mile  marker 
467.0  and  ending  at  mile  marker  475.0, 
and  on  the  waters  of  the  Licking  River 
beginning  at  mile  marker  0.0  and  ending 
at  mile  marker  0.5.  These  temporary 
special  local  regulations  are  necessar\'  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event.  This 
action  is  intended  to  control  vessel 
traffic  along  portions  of  the  Ohio  and 
Licking  Rivers  during  thg  event. 


DATES:  This  rule  is  effective  from  8  a.m. 
on  October  14,  2003  until  1  p.m.  on 
October  20,  2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  [CGD08-03- 
036]  and  are  available  for  inspection  or 
copying  at  Commander,  Eighth  Coast 
Guard  District  (m).  Hale  Boggs  Federal 
Bldg.,  501  Magazine  Street,  Room  1341, 
New  Orleans,  LA  70130  between  8  a.m. 
and  3:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (LT)  Kevin  Lynn,  Project 
Manager  for  the  Eighth  Coast  Guard 
District  Commander.  Hale  Boggs  Federal 
Bldg.,  501  Magazine  Street,  New 
Orleans  LA  70130,  telephone  (504)  589- 
G271. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  fo^this 
regulation.  Under  5  U.S.C.  553  (b](B), 
the  Coast  Guard  finds  that  good  cause 
exists  for  not  publishing  an  NPRM.  and 
under  5  U.S.C.  553  (d)(3),  good  cause 
exists  for  making  this  rule  effective  'ess 
than  30  days  after  publication  in  thij 
Federal  Register.  Publishing  an  NPRM 
and  delaying  its  effective  date  would  be 
contrary'  to  public  intere.<:'  since 
immediate  action  is  neec  J  to  protect 
vessels  and  mariners  from  the  hazards 
associated  with  the  "2003  Tall  S    cks 
Heritage  Festival".  This  f'    tival  is 
expected  to  attract  over  25,000 
waterborne  spectators,  17  paddle  wheel 
vessels,  hereafter  referred  to  as 
participant  vessels,  and  daily  shoreside 
spectators  in  excess  of  200,000.  The 
potential  for  vessel  collisions  and 
damage  to  moored  vessels  is  high.  These 
temporarv'  special  local  regulations  will 
reduce  the  potential  for  collisions  and 
damage  by  limiting  the  speed  that 
vessels  may  transit  through  the 
regulated  area. 

Background  and  Purpose 

Commencing  on  October  14,  2003  and 
lasting  until  October  20.  2003,  the 
Greater  Cincinnati  Tall  Stacks 
Commission  will  sponsor  the  "2003  Tall 
Stacks  Heritage  Festival",  on  the  waters 
of  the  Ohio  River  beginning  at  mile 
marker  467.0  and  ending  at  mile  marker 
4  75.0  and  on  the  waters  of  the  Licking 
River  beginning  at  mile  marker  0.0  and 
ending  at  mile  marker  0.5.  The  event 
will  involve  17  participant  vessels 
which  will  conduct  excursions,  races, 
parades  and  moored  tours.  Over  25.000 
waterborne  spectators  are  anticipated. 
Over  200.000  daily  shoreside  spectators 
are  anticipated.  In  order  to  preserve  the 
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safptv  I  if  the  participant  vessels, 
recrt'dtiDnal  vessels  and  short^sidt; 
spei  ttitiirs,  lemporar'v  spetial  local 
regulations  are  needed  to  ( untrol  vessel 
traffic  during  the  event   Vessel  traffic 
wdl  be  tompnranlv  restricted  to  provide 
for  this  safetv   W'ssels  enterint;  int(j  the 
regulated  area  clt'sc  nl)e(i  m  this  rule  are 
only  authorized  to  do  so  at  a  no  wake 
speed.  Commercial  towing  vessels  shall 
transit  at  the  slowest  safe  speed  to 
maintain  steeragewav  and  minimize 
wake.  All  vessels  within  the  regulat(!d 
area  shall  not  anchor,  loiter,  impede 
participant  vessels  or  pass  within  20 
feet  of  a  moored  participant  vessel  The 
operator  of  anv  vessel  in  the  regulated 
area  shall  stop  the  vessel  imrnediatelv 
when  directed  to  do  so  hv  any  (loast 
Guard  Patrol  Cloinmander  and  pnu  eed 
as  directed  bv  anv  Coast  Cuard  Patrol 
Commander 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  se(  tion  3(f)  of 
E.xecutive  Order  12H6H    Keijulatorv' 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order  It  is  not  "significant"  under  the 
regulatorv  policies  and  procedures  of 
the  Department  of  Homeland  Secuntv 
IDHS), 

We  expect  the  e(  (momu   impac  t  of 
this  rule  to  be  so  minimal  that  a  full 
Regulator,-  Evaluation  under  the 
regulatorv  policies  and  pro(  edures  of 
DHS  is  unnecessarv 

This  regulated  area  has  been  narrow Iv 
tailored  to  impose  the  least  impact  on 
general  navigation  vet  provide  the  level 
of  safety  deemed  necessarv.  This  rule 
only  prevents  traffic  from  transiting 
within  20  feet  of  a  moored  participant 
vessel  and  does  not  otherwise  effect  a 
closure  of  the  Ohio  and  Licking  Rivers 
All  commercial,  spectator  and 
recreational  vessels  will  be  allowed  to 
transit  through  the  regulated  area 
provided  that  thev  die  in  compliance 
with  these  temporary  spe<;ial  local 
regulations.  The  effect  fif  this  rule  will 
not  be  significant  due  to  the  limited 
duration  that  the  regulated  area  will  lie 
in  effect  and  the  extensive  advance 
notifications  that  will  be  made  to  the 
maritime  communitv  via  Local  Notice  to 
Mariners  and  marine  information 
broadcasts. 

Small  Entities 

Under  the  Regulatorv  Flexibility  Act 
(5  L'  S  (^  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50. 000. 

The  Coast  Cuard  certifies  under  3 
I'.S  C  60,')(1))  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  mav  be  small 
entities:  the  owners  or  operators  of 
recreational  and  commercial  towing 
vessels  intending  to  transit  the  Ohio 
River  beginning  at  mile  marker  467.0 
and  ending  at  mile  marker  475.0  and  the 
Licking  Kiver  beginning  at  mile  marker 
0  1)  and  ending  at  mile  marker  0.5.  from 
8  am   on  Oi  tober  14.  200. i  until  1  p.m 
on  October  20.  2003 

This  rule  will  not  have  a  significant 
e( Dnoinit  impact  on  a  substantial 
number  ni  small  entities  for  the 
following  rt!asons.  This  rule  will  be  in 
effec  t  for  onlv  a  short  period  of  time.  All 
commercial,  spec  tator  and  rec:reational 
\>'ssels  will  be  allowed  to  transit 
through  the  regulated  area  provided  that 
thev  are  in  compliance  with  thesi' 
teinporar\  special  liK;al  regulations, 
fiefore  the  effective  period,  we  will 
notifv  the  maritime  c Dmmunity  through 
Local  Notio-  to  Manners  and  marine 
inforniaticm  broadc;asts. 

If  vou  are  a  small  business  entity  and 
are  significantly  affected  by  this 
regulation  please  contact  LT  Kevin 
Lvnn.  Projec  t  Manager  for  the  Eighth 
Coast  (Juard  [listrict  Commander.  Hale 
Boggs  Federal  Bldg  .  501  Magazine 
Street.  New  Orleans  LA  70130. 
telephone  (504)  58t»-6271. 

Assistance  for  Small  Entities 

I'nder  section  213(a)  of  the  .Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L  104-121). 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  thev 
could  better  evaluate  its  effects  on  them 
and  partic  ipat"  in  the  rulemaking 
process   .Small  businesses  may  send 
(  iimments  on  the  ac  tioiis  of  Fedc?ral 
emplovec!s  who  enfori:e.  or  otherwise 
determine  compliance  with.  Federal 
regulations  to  the  Small  Busintiss  and 
Agric  ulture  Regulatory  Enforcement 
Ombudsman  anci  the  Regional  Small 
Business  Regulatorv  Fairness  Boards. 
The  Ombudsman  evalu.ites  tht;se 
ac:tions  annually  and  rates  each  agency's 
responsiveness  to  small  business   II  vou 
wish  to  c;omm(mt  on  ac:tions  by 
emplo\'ees  of  the  Coast  Cluard.  call  1- 
88H-REU-FAIR4.I-HHH-73  1-324  7J. 


Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  cm  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  mav  result  in  the  expenditure  by  a 
state,  local,  or  tribal  government,  in  the 
aggregate,  or  bv  the  private  sector  of 
5100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implicaticjns  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
dtjes  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
131 75.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  oae  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
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responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply,  * 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regidatory  Affairs 
has  not  determined  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
luider  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in    . 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-43701),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(h),  of  the 
Instruction,  from  further  environmental 
documentation.  Paragraph  (34)(h]  states 
that  specicd  local  regulations  issued  in 
conjunction  with  a  regatta  or  marine 
parade  permit  are  specifically  excluded 
from  further  analysis  and 
documentation. 

Under  figure  2-1,  paragraph  {34){h), 
of  the  Instruction,  an  "Environmental 
Analysis  Check  List"  and  a  "Categorical 
Exclusion  Determination"  are  not 
required  for  this  rule. 

List  of  Subjects  in  33  CFR  Part  100 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

■  1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  A  new  temporary  §  100.35T-08-803 
is  added  to  read  as  follows: 


§  1 00.35T-08-803  Ohio  River,  Miles  467.0 
to  475.0  and  Licking  River,  IMiles  0.0  to  0.5; 
Cincinnati,  OH. 

(a)  Definitions. 

Coast  Guard  Patrol  Commander 
means  a  commissioned,  warrant,  or 
petty  officer  of  the  Coast  Guard  who  has 
been  designated  by  the  Captain  of  the 
Port  Louisville. 

Participant  means  all  vessels 
participating  in  the  "2003  Tall  Stacks 
Heritage  Festival"  under  the  auspices  of 
the  Marine  Event  Permit  issued  to  the 
event  sponsor  and  approved  by  the 
Captain  of  the  Port  Louisville. 

Regulated  area  means  the  waters  of 
the  Ohio  River  beginning  at  mile  marker 
467.0  and  ending  at  mile  marker  475.0, 
and  the  waters  of  the  Licking  River 
begirming  at  mile  marker  0.0  and  ending 
at  mile  marker  0.5. 

(b)  Special  local  regulations.  (1)  All 
vessels  entering  into  the  regulated  area 
are  only  authorized  to  do  so  at  a  no 
wake  speed. 

(2)  Commercial  towing  vessels  shall 
transit  through  the  regulated  area  at  the 
slowest  safe  speed  to  maintain 
steerageway  and  minimize  wake. 

(3)  All  vessels  within  the  area  shall 
not  anchor,  loiter,  impede  participant 
vessels  or  pass  within  20  feet  of  a 
moored  participant  vessel. 

(4)  The  operator  of  any  vessel  in  the 
regidated  area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  Coast  Guard 
Patrol  Commander. 

(ii)  Proceed  as  directed  by  any  Coast 
Guard  Patrol  Commander. 

(c)  Effective  date.  This  section  is 
effective  irom  8  a.m.  on  October  14, 
2003  until  1  p.m.  on  October  20,  2003. 

Dated:  September  18,  2003. 
R.F.  Duncan, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 
[FR  Doc.  03-25413  Filed  10-7-03:  8:45  am] 
BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parts  110  and  165 

[CGD05-03-099] 

BIN  1625-AAOO  and  1625-AA01 

Anchorage  Grounds  and  Safety  Zone; 
Delaware  Bay  and  River 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 


the  Delaware  Bay  and  River  aroimd  the 
Weeks  Dredge  and  Barge  #312  and 
placing  additional  requirements  on 
vessels  in  Anchorage  6  off  Deepwater 
Point,  Anchorage  7  off  Marcus  Hook, 
and  Anchorage  9  near  the  entrance  to 
Mantua  Creek.  The  Army  Corps  of 
Engineers  dredges  peirts  of  the  Delaware 
River  including  the  Marcus  Hook  Range 
Ship  Channel  to  maintain 
congressionally  authorized  depths. 
These  regulations  will  help  ensure  the 
safety  of  vessels  transiting  the  channel 
as  well  as  vessels  engaged  in  dredging 
operations. 

DATES:  This  rule  is  effective  fi-om 
September  29,  2003,  to  December  31, 
2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  CGD05-03- 
099  and  are  available  for  inspection  or 
copying  at  Coast  Guard  Marine  Safety 
Office  Philadelphia,  One  Washington 
Avenue,  Philadelphia,  Pennsylvania, 
19147,  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Kevin  Sligh  or 
Lieutenant  Jimior  Grade  Toussaint 
Alston,  Coast  Guard  Marine  Safety 
Office  Philadelphia,  at  (215)  271-4889. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B)  and 
(d)(3),  the  Coast  Guard  finds  that  good 
cause  exists  for  not  publishing  a  NPRM 
and  for  making  this  regulation  effective 
less  than  30  days  after  publication  in  the 
Federal  Register.  Allowing  for  a 
comment  period  is  impracticable  and 
contrary  to  public  interest,  since 
immediate  action  is  needed  to  protect 
mariners  against  potential  hazards 
associated  with  dredging  operations  in 
the  Marcus  Hook  Range  Ship  Channel 
and  to  modify  the  anchorage  regulations 
to  facilitate  vessel  traffic.  However, 
advance  notification  will  be  made  to 
affected  mariners  via  marine 
information  broadcasts. 

Background  and  Purpose 

The  U.S.  Army  Corps  of  Engineers 
(USAGE)  conducts  dredging  operations 
on  the  Delaware  River  in  the  vicinity  of 
the  Marcus  Hook  Range  Ship  Channel  to 
maintain  the  forty-foot  project  depth. 

To  reduce  the  hazards  associated  with 
dredging  the  chaimel,  vessel  traffic  that 
would  normally  transit  through  the 
Marcus  Hook  Range  Ship  Channel  will 
be  diverted  through  part  of  Anchorage  7 
off  Marcus  Hook  ("Anchorage  7") 
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during  the  dredging  operations. 
Therefore,  additional  rt^uirements  and 
restrictions  on  the  use  of  Anchorage  7 
are  necessary.  For  the  protection  of 
mariners  transiting  in  the  vicinitv  of 
dredging  operations,  the  Coast  Ciuard  is 
also  establishing  a  safety  zone  around 
the  dredging  vessels.  Weeks  Dredge  and 
Barge  #.U2  The  safety  zone  is  intended 
to  protect  mariners  from  the  potenti.il 
hdzards  associated  with  dredging 
operations  and  equipment 

Discussion  of  Temporary  Final  Rule 

Currently  in  paragraph  lbi(2j  of  .13 
(^FR  no. 157  we  allow  vessels  to  anchor 
for  up  to  48  hours  in  the  anchorage 
grounds  listed  in  *?  110.1 57(a).  which 
incdudes  Anchorage  7   Howt'ver, 
because  of  the  temporary  re-routing  of 
vessel  traffic  through  Anchorage  7.  the 
C'oast  Guard  is  adding  a  paragraph 
(b)(ll)  in  .1.1  CFK  1 10  15"  to  provide 
additional  requirements  and  restrictions 
on  vessels  using  Anchorage  7.  During 
the  effecti\e  period,  \essels  desiring  fn 
use  .Xnchorage  "  must  obtain 
permission  from  lhe(!apt<un  ot  the  Port 
Philadelphia  at  le.ist  J4  hours  in 
advance.  The  ('aptain  of  the  Port  will 
permit  onlv  (me  \essel  at  a  tune  to 
anchor  in  Anc  horage  7  and  will  grant 
permission  on  a  "first  come,  first 
served"  basis.  A  vessel  will  be  directed 
to  a  location  within  Anchorage  7  where 
it  m.'.v  anc  hor.  and  will  not  be  permitted 
t(j  remain  in  .Anchorage  "  for  more  than 
li  hoiirs 

Am  ■i.essel  that  is  arriving  from  or 
departmti  tor  se<i  reipiiring  an 
examination  bv  the  public  health 
service,  c  ustnms  or  immigration 
authorities  will  he  directed  to  .in 
anchorage  for  the  recjuirecf  inspection  by 
the  (;apt<iin  of  the  Port  on  a  case  by  case 
basis 

When  Anchorage  7  is  occupied,  the 
Coast  Ciuard  expects  that  vessels 
normallv  permitted  to  anchor  m 
Anchorage  7  will  use  .\n(  borage  b  oft 
Deepwater  Pmnt  I  '.Xm  hnrage  6")  or 
Anchorage  9  ne.ir  the  .'ntrance  to 
Mantua  Oeek  (".Kni  horagf  9").  because 
they  are  the  closest  anchorage  grounds 
to  Anchorage  7.  To  control  access  to 
Anc:horage  7,  the  Coast  C.uard  is 
requiring  a  vessel  desiring  to  anchor  in 
Anchorage  7  obtain  advance  permission 
from  the  Captain  of  the  Port  The 
Captain  of  tht'  Port  ma\  lie  contacted  bv 
telephone  at  (2151  J71-4H07  or  via  VHF 
marine  band  radio,  channels  1  l  and  Ih. 
To  c:cjntrol  acc:ess  to  Anc:horages  h  and 
9.  the  Coast  C.uard  is  recpiiring  anv 
vessel  700  feet  or  greater  in  length  to 
obtain  advance  permission  from  the 
("aptain  of  the  Port  before  anchoring. 
The  C'oast  Guard  is  also  concerned  that 
the  holding  ground  in  Anchorages  B  and 


9  is  not  as  solid  as  it  is  in  Anchorage 
7   Therefore,  a  vessel  700  to  750  feet  in 
length  IS  required  to  have;  one  tug 
standing  alongside  while  at  anchor  and 
a  vessel  over  750  feet  in  length  must 
have  two  tugs  standing  alongside^  The 
tug  must  be  of  sufficient  size  and 
horsepower  to  prevent  an  anchored 
vessel  from  swinging  into  the  channel. 

The  CcMst  Guard  is  also  establishing 
a  safet\  zone  within  a  150  v.ird  radius 
of  the  dredging  operations  being 
conduc  ted  m  the  Marcus  Fiook  Range 
,Shi[i  ( !h,innel  in  the  vicinitv  of 
Anc  bor.ige  7.  b\  the  Wet^ks  Dredge 
Barge  #112  The  safety  zone  is  intended 
to  protec  t  mariners  transiting  the  area 
from  the  potential  hazards  assoc:iated 
uith  dreiiging  operations   Vessels 
transiting  the  Marcus  Hook  Range  Ship 
(  haniK'l  will  havc!  to  divert  from  the 
main  ship  (  haniiel  through  Anchorage  7 
.ind  must  operate  at  the  minimum  safe 
speed  nec:essary  to  maintain  steerage 
,inA  redtu  e  wake   No  vesstd  mav  cMiter 
the  satet\  /one  unless  pc-riiiission  is 
received  from  tbetMipt<tin  ot  the  Port 

Regulatory  Evaluation 

This  tenqiiirarN  rule  is  not  .i 
'sii_;niti(  aiit  re>4ulator\  action"  under 
sei  tion  Mf]  id  K\e(  utive  Order  12Ht)h 
and  does  not  mm  pure  an  assessment  cjf 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  th.it  Ordt-r.  It  is  not 
significant  under  the  regulatory  policic^s 
and  procedures  of  the  lh'|).irtment  of 
Homcdand  Sec:urit\  (Dll.S) 

We  expect  the  econoiiiK    niipai  t  ot 
this  rule  to  be  so  minim. d  th.it  ,i  full 
Regulatory  Evaluation  under  the 
regulatory  policies  .md  [)roc:edures  ot 
DHS  is  unnec:essary. 

Although  this  regulation  recpiires 
certain  vessels  to  h.i\e  one  or  two  tugs 
alongside  wlule  .it  .iik  hor.  the 
recpiirement  onl\  ap[iiies  to  vesscds  700 
feet  or  gre.itei  111  leni',th  that  choose  to 
ancdior  in  Anc  borages  b  and  9.  Alternate 
anchor.ige  grounds  such  as  Anc:horage  A 
(Breakwatt;r)  and  Anc:horage  1  (Big 
Stone)  in  Delaware  Rav.  are  reasimahly 
close  and  generally  available  Vessels 
anchoring  in  Anchorages  A  and  1  are 
not  recjuired  to  have  tugs  .ilongsicle. 
exec  pt  when  spec  itic  alh  direc  tecl  to  do 
so  by  the  Captain  of  the  Port  bec:ause  of 
a  specific:  hazardous  condition. 
Furthermore,  few  vt^sscds  700  feet  or 
greater  are  i-xpec  ted  to  t'nter  the  port 
during  the!  effective  pciriod.  The  majority 
of  vessels  expected  to  anchor  are  less 
than  700  feet  and  thus  will  not  be 
rcKpured  to  have  tugs  alongside. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
smafll  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000  people. 

This  rule's  greatest  impact  is  on 
vessels  greater  than  700  feet  in  length, 
which  choose  to  anchor  in  Anchorages 
6  and  9.  This  rule  will  have  virtually  no 
impact  on  anv  small  entities.  Therefore, 
the  Coast  tJuard  certifies  under  section 
605(b)  of  the  regulatory  Flexibility  Act 
(5  M.S.C  605(b))  that  this  will  nothave 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

Assistance  for  Small  Entities 

lender  sec:tion  213(a)  of  the  Small 
Busincrss  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking. 

Small  businesses  may  send  comments 
on  the  ac;tions  of  federal  employees  who 
f;nforce  or  otherwise  determine 
compliance  with  federal  regulations  to 
the  .Small  Business  and  Agriculture 
Regulatory  Enforc:ement  Ombudsman 
.ind  the  Regional  Small  Business 
Rc^gulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsivtmess  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  C'oast  Guards,  c;all  1- 
H88-REC;-FA1R  (1-888-743-3247). 

Collection  of  information 

This  rule  would  call  for  no  new 
c:ollec:tion  of  information  under  the 
Paperwork  Reduction  Ac:t  of  1995  (44 
II.S.C;.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Execiutive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
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their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  would  not  result  in 
such  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  would  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  [ustice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
if  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 


Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  (34)(f)  and  (g),  of 
Commandant  Instruction  M16475.1C, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects 

33CFRPart  110 

Anchorage  grounds. 

33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  110  and  165  as  follows: 

PART  110— ANCHORAGE 
REGULATIONS 

■  1 .  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  l!.S.C.  471.  1221  through 
1236,  2030,  2035.  2071;  33  CFR  1.0.5-l(g): 
Department  of  Homeland  Security  Delegation 
No.  0170.1. 

■  2.  From  September  29.  2003  to 
December  31,  2003,  in  §  110.157  add  a 
new  paragraph  (b)(ll)  to  read  as  follows: 

§110.157    Delaware  Bay  and  River. 

***** 

(b)  *    *    * 

(11)  From  September  29,  2003  until 
December  31,  2003,  additional 
requirements  and  restrictions  in  this 
paragraph  for  the  use  of  anchorages 
defined  in  paragraphs  (a)(7),  (a)(8).  and 
(a)(10)  of  this  section  apply. 

(i)  Before  anchoring  in  Anchorage  7 
off  Marcus  Hook,  as  described  in 
paragraph  (a)(8)  of  this  section,  a  vessel 
must  first  obtain  permission  from  the 
Captain  of  the  Port,  Philadelphia,  at 
least  24  hours  in  advance  of  arrival. 
Permission  to  anchor  will  be  granted  on 
a  "first-come,  first-served"  basis.  The 
Captain  of  the  Port  will  allow  only  one 
vessel  at  a  time  to  be  at  anchor  in 
Anchorage  7,  and  no  vessel  may  remain 
within  Anchorage  7  for  more  than  1 2 
hours.  Any  vessel  that  is  arriving  from 
or  departing  for  sea  and  that  requires  an 
examination  by  the  public  health 
service,  customs  or  immigration 
authorities  will  be  directed  to  an 
anchorage  for  the  required  inspection  by 
the  Captain  of  the  Port  on  a  case  by  case 
basis. 


(ii)  For  Anchorage  6  off  Deepwater 
Point,  as  described  in  paragraph  (a)(7)  of 
this  section,  and  Anchorage  9  near 
entrance  to  Mantua  Creek,  as  described 
in  paragraph  (a)(lO)  of  this  section— 

(A)  Any  vessel  700  feet  or  greater  in 
length  requesting  anchorage  must  obtain 
permission  from  the  Captain  of  the  Port. 
Philadelphia,  Pennsylvania,  at  least  24 
hours  in  advance. 

(B)  Any  vessel  from  700  to  750  feet  in 
length  shall  have  one  tug  alongside  at 
all  times  while  the  vessel  is  at  anchor. 

(C)  Any  vessel  greater  than  750  feet  in 
length  must  have  two  tugs  alongside  at 
all  times  while  the  vessel  is  at  anchor. 

(D)  The  Master,  owner  or  operator  of 
a  vessel  at  anchor  must  ensure  that  any 
tug  required  by  this  section  is  of 
sufficient  size  and  horsepower  to  assist 
with  necessary  maneuvers  to  keep  an 
anchored  vessel  clear  of  the  navigation 
channel. 

(iii)  As  used  in  this  section.  Captain 
of  the  Port  means  the  Captain  of  the 
Port.  Philadelphia.  Pennsylvania  or  anv 
Coast  Guard  commissioned,  warrant,  or 
pettv  officer  authorized  to  act  on  his 
behalf.  The  Captain  of  the  Port  mav  be 
contacted  by  telephone  at  (215)  271- 
4807  or  via  VHF  marine  band  radio, 
channels  13  and  16. 


PART  165— REGULATED  NAVIATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  3.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226.  1231:  46  U.S.C. 
Chapter  701;  ,50  C  S.C.  191;  33  CFR  1.05- 
1(C).  6.04-1.  6.04-6.  and  160.5;  Pub.  L.  107- 
295.  116  Stat.  2064;  Department  of  Homeland 
Security  Delegation  .No.  0170.1. 

■  4.  From  September  29,  2003.  to 
December  31.  2003.  add  temporary 
§  165.T05-O99  to  read  as  follows: ' 


§165.T05-099 
and  River. 


Safety  Zone;  Delaware  Bay 


(a)  Definition.  As  used  in  this  section. 
Captain  of  the  Port  means  the  Captain 
of  the  Port.  Philadelphia,  Pennsvlvania 
or  any  Coast  Guard  commissioned, 
warrant,  or  petty  officer  authorized  to 
act  on  his  behalf.  The  Captain  of  the 
Port  may  be  contacted  bv  telephone  at 
(215)  271^807  or  via  VHF  marine  band 
radio,  channels  13  and  16. 

(b)  Location.  The  following  area  is  a 
safety  zone:  All  waters  located  within  a 
150-yard  radius  arc  centered  around  the 
Weeks  Dredge  and  Barge  #312 
conducting  dredging  operations  in  or 
near  the  Marcus  Hook  Range  Ship 
Channel  in  the  vicinity  of  Anchorage  7. 

(c)  Regulations.  (1)  All  persons  are 
required  to  comply  with  the  general 
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regulations  governing  safety  zones  in  33 
CFR  165.23  of  this  part. 

(2)  All  Coast  Guard  vessels  enforcing 
this  safetv  zone  or  watch  officers  aboani 
the  Weeks  Dredge  and  Barge  #312  can 
he  contacted  on  VHF  marine  band  radio, 
channels  13  and  16  The  Captain  of  the 
Port  (an  be  contacted  at  (215)  271-4807 

(.))  The  Captain  of  the  Port  will  notif\- 
the  public  of  any  changes  in  the  status 
of  this  safetv  zone  bv  Marine  Safetv 
Radio  Broadcast  on  VHF-FM  marine 
band  radio,  channel  22  (157.1  MHZ). 

(d)  Effective  pt-nod  This  section  is 
effective  from  September  29.  2003  until 
December  31.  2003. 

Ddteii    Sf'(.U'mbet  2.i.  2003. 
Sally  Brice-O'Hara, 

Rfor  Admiral.  I'S.  Coast  Guard.  Commander 
Fifth  Coast  Guard  District. 
!KR  Do(    0.^-2.=1416  Filed  10-7-O3;  8:45  am) 

BILLING  CO0€  «910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGD1 1-03-001] 
RIN  1625-AA09 

Drawt>ridge  Operation  Regulation; 
Cerritos  Channel,  Long  Beach,  CA 

AGENCY:  Coast  Guard.  DHS. 
ACTION:  Temporary  rule. 


summary:  The  Commander,  Eleventh 
Coast  Guard  District,  is  temporarilv 
changing  the  regulation  governing  the 
Heim  Drawbridge,  mile  4.9  Cerritos 
Channel,  Long  Beach.  CA,  so  the 
drawbridge  need  not  open  for  vessel 
traffic  on  weekends  and  evenings  during 
October  and  November,  2003  California 
Department  of  Transportation 
("CaJtrans")  requested  this  temporary 
change  to  perform  essential  deck  repairs 
on  the  drawbridge. 

DATES:  This  temporarv  rule  is  effective 
from  7  p  ra.  on  October  2,  2003,  to  6 
a.m  on  November  21,  2003 
ADDRESSES:  Documents  referred  to  in 
this  rule  are  available  for  inspection  and 
copying  at  Commander  (oan).  Eleventh 
Coast  Guard  District,  Building  50-3, 
Coast  Guard  Island.  Alameda,  (>A 
94501-5100,  between  8  a.m.  and  4  p  m  . 
Mundav  through  Friday,  except  Federal 
holidays 

FOR  FURTHER  INFORMATION  CONTACT: 
David  H.  Sulouff,  Chief,  Bndge  .Section. 
Eleventh  Coast  Guard  District, 
telephone  (510)  437-35 IB 
SUPPLEMENTARY  INFORMATION: 


Good  Cause  fur  Not  Publishing  an 
NPRM 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (.NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b-)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  puhli.shiiig  an  NPRM.  This  rule 
is  being  promulgated  without  an  NPRM 
due  to  the  short  time  frame  between  the 
--uhiiHssioii  of  the  request  and  the  start 
(Idtf  (it  the  scheduled  repairs. 

(lood  Cause  for  Making  Rule  Effective 
in  Less  Than  30  Days 

Under  5  U.S.C.  553(d)(3).  the  Coa.st 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
flavs  after  publication  in  the  Federal 
Register  The  Coast  (luard  received  the 
request  for  the  temporary  change  less 
than  30  davs  prior  to  the  scheduled 
repairs.  Delaying  the  effective  date  of 
this  rule  would  be  contrary  to  the  public 
interest  because  the  deck  of  the  bridge 
is  in  need  of  repairs  and  the  repairs 
reijuire  the  bridge  to  be  in  the  closed- 
to-navigation  position  for  extended 
periods  of  time.  This  event  has  been 
thoroughly  coordinated  with  waterway 
users  and  no  objections  have  been 
received.  There  is  an  alternative  path  for 
navigation  around  Terminal  Island  and 
the  repair  work  will  occur  during 
evening  hours  when  there  is  less 
waterway  activity.  , 

Background  and  Purpose 

Caltrans  has  requested  a  temporary 
change  to  the  operation  of  the  Heim 
Drawbridge,  mile  4.9  Orritos  Channel 
in  Long  Beach.  t^A  The  Heim 
Drawbridge  navigation  span  provides 
vertical  clearance  of  37  feet  above  Mean 
High  Water  in  the  closed-to-navigation 
position  The  waterway  is  navigated  by 
commercial,  recreational,  and 
emergency  response  watercraft. 
Presently.  33  CFR  117,147  requires  the 
draw  to  open  on  signal  for  the  passage 
of  vessels,  except  during  established 
workday  rush  hours.  In  order  to  repair 
the  deck  of  the  bridge,  Caltrans 
requested  the  drawbridge  temporarily  be 
allowed  to  remain  closed  to  navigation 
on  tfie  weekends  from  7  p.m.  Friday 
until  6  am  Monday,  and  for  tiie  bridge 
to  remain  c  losed  during  the  work  week 
each  night  from  7  p.ni   until  h  a.m  . 
Monday  through  Friday  This  temporarv 
rule  IS  effective  from  7  p.m.  on  October 
2,  2003,  to  6  a.m.  on  November  21, 
2003   During  this  time  (Caltrans  will 
perform  essential  dec  k  repairs  on  the 
drawspan  This  temporarv'  drawbridge 
operation  amendment  has  been 
( Dordinated  with  the  waterway  users. 
No  ob|e(  tii'ns  to  the  proposed 
temporarv  rule  were  raised. 


Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulator^' 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6la)(3)  of  that 
(3rder.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not    significant"  under  the 
regulatorv-  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS).  The  Coast  Guard  expects  the 
economic  impact  of  this  temporary  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  is  because 
waterway  traffic  has  an  alternative  route 
and  is  not  likely  to  be  delayed  more 
than  one  hour. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  use.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S,C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
none  will  be  affected  by  the  temporary- 
rule. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  None  were  identified  as  being 
present  on  the  waterway  during  the 
temporary  rule. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  (44  U.S.C,  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
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determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  govenunent,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Refonn 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Refonn,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  biu-den. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  signiffcant  rule  and 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  ai^d  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 


Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-1370f),  and 
have  concluded  no  factors  in  this  case 
would  limit  the  use  of  a  categorical 
exclusion  under  section  2.B.2  of  the 
Instruction.  Therefore,  this  rule  is 
categorically  excluded,  under  figure  2- 
1,  paragraph  (32)(e),  of  the  Instruction, 
from  further  environmental 
documentation  as  a  promulgation  of 
operating  regulations  or  procedures  for 
drawbridges.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
where  indicated  under  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  117 

Bridges. 
Regulations 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

■  1 .  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  33  CFR  1.05-l(g): 
Department  of  Homeland  Security  Delegation 
No.  0170.1;  section  117.255  also  issued  under 
the  authority  of  Pub.  L.  102-587,  106  Stat. 
5039. 

■  2.  From  7  p.m.  on  October  2  to  6  a.m. 
November  21,  2003,  in  §117.147, 
paragraph  (a)  is  suspended  and  a  new- 
paragraph  (c)  is  temporarily  added  to 
read  as  follows: 

§  1 1 7. 1 47    Cerritos  Channel. 

***** 

(c)  From  7  p.m.  on  October  2,  2003, 
to  6  a.m.  on  November  21,  2003,  the 
draw  of  the  Conunodore  Schuyler  F. 
Heim  highway  bridge,  mile  4.9  at  Long 
Beach,  need  not  open  for  vessels  on 
weekends  from  7  p.m.  each  Friday  until 

6  a.m.  each  Monday,  and  during 
weekdays,  the  draw  need  not  open  from 

7  p.m.  until  6  a.m.,  each  night,  Monday 
through  Friday.  During  these  times,  the 
draw  may  remain  closed  to  navigation. 

Dated:  September  30,  2003. 
J.M.  Hass, 

Captain,  U.S.  Coast  Guard.  Acting 
Commander,  Eleventh  Coast  Guard  District. 
[FR  Doc.  03-25415  Filed  10-7-03:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[lA  187-11873;  FRL-7569-9] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  State  of  Iowa 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  taking  final  action  to 
approve  a  revision  to  the  State 
Implementation  Plan  (SIP)  submitted  by 
the  State  of  Iowa.  The  pvupose  of  this 
revision  is  to  update  the  1998  and  2000 
Polk  County  Board  of  Health  Rules  and 
Regulations,  Air  Pollution,  Chapter  V. 
These  revisions  will  help  to  ensure 
consistency  between  the  applicable 
local  agency  rules  and  Federally- 
approved  rules,  and  ensure  Federal 
enforceability  of  the  applicable  parts  of 
the  local  agency  air  programs. 
DATES:  This  direct  final  rule  will  be 
effective  December  8,  2003,  unless  EPA 
receives  adverse  comments  by 
November  7,  2003.  If  adverse  conunents 
are  received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  submitted  to  Heather 
Hamilton,  Environmental  Protection 
Agency,  Air  Planning  and  Development 
Branch,  901  North  5th  Street,  Kansas 
City,  Kansas  66101.  Electronic 
comments  should  be  sent  either  to 
Heather  Hamilton  at 
hamilton.heather@epa.gov  or  to  http:// 
www.reguIations.gov,  which  is  an 
alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  "What  action 
is  EPA  taking"  in  the  SUPPLEMENTARY 
INFORMATION  section. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  EPA  Region  7  location 
listed  in  the  previous  paragraph.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  office  at  least  24 
boms  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Hamilton  at  913-551-7039,  or 
by  e-mail  at  hamilton.heathei%epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
"we,"  "us,"  or  "our"  is  used,  we  mean 
EPA.  This  section  provides  additional 
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information  bv  diidressing  the  foliowins 
questions 

What  IS  d  SIP' 

What  IS  thf  ppiltTiil  ,ip[)roval  process 
for  a  SIP^ 

What  dons  Ffderal  approval  of  a  state 
regulation  mean  to  me' 

What  is  being  addressed  iii  this 
document' 

Have  the  requirements  for  approval  of 
a  SIP  revision  been  met' 

What  action  is  EPA  taking? 

What  Is  a  SIP? 

Section  i  10  of  the  Clean  An  Act 
(C.AA)  requires  states  to  develop  air 
pollution  regulatums  and  control 
strategies  to  ensure  that  state  air  quality 
meets  the  national  ambient  air  cjualitv 
standards  established  bv  ilPA   Thf^f 
ambient  standards  ar^'  established  under 
section  104  of  the  tlAA.  and  they 
currentlv  address  six  criteria  pollutants 
These  pollutant?  are  Carbon  nioimxide 
nitrogen  dioxide,  ozone,  lead. 
particulate  matter  and  sulfur  dio.xide. 

Kach  state  must  submit  these 
regulations  and  control  strategies  to  us 
for  appmval  and  incorporation  into  th>- 
Federalh -enforceable  SIP 

Each  Federallv-approved  >!P  protects 
air  qualitv  pnmarilv  bv  addressing  air 
pollution  at  Its  poHit  I  if  origin   These 
SIPs  can  be  extensive,  containing  state 
regulatinns  or  other  enforceable 
d(>{  uments  .tiiii  su[)p(jrting  information 
such  as  f mission  inventories. 
m(initMri[i.4  oftworks.  and  modeling 
demunstr.iti'  ins. 

What  Is  the  Federal  .Approval  Process 
for  a  SIP? 

ill  iirder  fur  state  regulations  to  be 
iiH    rpnrated  into  the  Federally- 
eiitnrc  .lb;.'  slP.  states  must  formally 
.idupt  tne  rt'guiations  and  control 
str  it.gies  consistent  with  state  and 
F'Mieral  requirtiments.  This  process 
-I'litr  ilk  includes  a  public  notice. 
putilii   hi'aring.  public  comment  period, 
ami  a  tiirmal  adoption  by  a  state- 
authorized  rulemaking  body. 

One*'  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
SIP  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  the  proposed  Federal  action 
nil  the  state  submission.  If  adverse 
(  iiinmt>nts  are  received,  they  must  be 
iddrtss.il  prior  to  any  final  Federal 
a(  tinn  b\  Us. 

.Ml  state  regulations  and  supporting 
information  approved  by  EPA  under 
s>^'(  tiiin  1 10  of  the  (,AA  are  incorporated 
mtii  the  Federallv-approved  SIP 
Re(  I  irds  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  title  40.  part  52, 


entitled  "Approval  ,n\d  Promulgation  of 
Implementation  Plans  "  The  actual  state 
regulations  whu  h  are  approved  are  not 
reprodiu  ed  in  their  entiretv  in  the  (;FR 
outright  but  are  "incorporated  by 
reference.  ■  which  means  that  we  have 
approv  'd  a  given  state  regulation  with 
a  specitii  ette(  ti\  e  date 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  state  regulation 
hcfdie  and  after  it  is  incorporated  into 
the  Federallv-approved  SIP  is  primarily 
a  state  responsibilitv  However,  after  the 
regulation  is  Federallv  approved,  we.are 
authorized  to  take  enfori:ement  action 
against  violators'.  Citizens  are  also 
offered  leg.il  recourse  to  address 
\  lol.itiuiis  ,is  desi  ribed  in  section  J04  of 
th-'CAA. 

What  Is  Being  .\ddressed  in  This 
Document? 

The  Iowa  Department  of  Natural 
Resdurct's  (IDNR)  has  requested  th.it 
EPA  approve  i  haiiges  to  the  Polk 
Countv  fioard  of  Health  Rules  and 
Regulations.  .\ir  Pollution.  ( :hapter  \'.  as 
,i  r''\isioii  tn  the  liiv\,i  SIP   The  changes 
were  ,i(inpt''ii  h\  the  Polk  Couiltv  Board 
of  Health  Siq)erMsiirs  on  .April  1.5.  ^^)9H. 
dlld  ( )(  Iiiti.T  4    _M)(lt).  .111(1  be(  ame 
effective  on  those  s.une  davs 

The  following  is  a  desc  rqition  of  the 
changes  to  Polk  Countv  Board  of  Health 
Kiili's  .111(1  Regulations,  ,\ir  Pollution. 
Chapter  \'.  revisions  v.hich  are  sub|e(  t 
to  this  approval  action; 

/   Piirpnsf  unci  Amhirnt  Air  Quahtv 
Stamhir(l'>   A  referenc  e  to  Title  40  Code 
of  Federal  Regulations  (40  CFR)  part  .tO 
was  added  to  .Article  1.  5-l(ti!  tn  i  larifv 
that  the  standards  referem  ed  m  the 
ordinance  are  the  standards  in  part  .")0 

2  C/j(jnges  in  Dffiiiitions.  Changes 
were  made  to  the  following  definitions 
found  in  Article  I.  .5-2:  Allowable 
emissions.  APCD.  ASME.  ASTM. 
Control  equipment   Criteria.  Distillate 
oil.  Emission  limitatuni.  KI'A  o'terence 
method.  Excess  emission   Fiderdly 
enforceable.  Health  offii  ei    MiMtiiiL' 
value.  Major  sidtionarx  snun  r   \atiual 
gas.  Permit  conditions.  Trade  wastr  .ml 
Volatile  organic  compounds.  These 
changes  make  minor  cdarifications  to  thi' 
definitions  or  update  the  refenni  's 
contained  in  the  dc^finiticms  i  llll^l^l••:lt 
with  the  state  and  Federal  requin'ments 

3.  Additions  to  Ust  of  Df(if}itions    The 
following  were  added  to  the  list  of 
definitions  found  in  Article  I.  5-2: 
Fireplace,  Crill.  PM  2  5.  PM  2.5 
emissions,  and  Twelve  month  rolling 
period.  These  additinns  .ire  .ilsn  uniinr 
clarifications  and  uiniili's 

4.  Powers  of  fh-nltti  (  'tin  ti   Arti(  1"  II 


5—4(15)  was  added  to  gi\t'  tin 


fiMlth 


Officer  the  authority  to  determine  the 
characteristics  of  a  violation, 
recommend  civil  penalties  and  demand 
payment  of  the  applicable  penalty. 

5.  Allowable  Visible  Emissions  from 
Incinerators.  Article  III,  5-6{b)(2)  was 
changed  to  lower  the  allowable  visible 
emissions  limit  from  an  incinerator  from 
fortv  percent  to  twenty  percent,  or  such 
other  limit  specified  in  a  permit. 

6',  Exemptions  from  Limitations  on 
Visible  Air  Contaminants  from 
Equipment.  Article  IV,  5-9(5)  and  (6) 
were  changed  to  clarify  that  the 
exemption  for  the  emissions  from  stoves 
or  fireplaces  in  family  dwellings 
requires  the  wood  and/or  coal  to  be 
untreated. 

7  Visible  Air  Contaminants 
Methodology.  Article  IV,  ,5-10  was 
changed  to  update  the  reference  to 
Method  9.  40  CFR  part  60  appendix  A. 
as  amended  through  March  12,  1996. 
«  General  Emission  Standards  for 
Industrial  Processes.  Article  VI.  5-14(b) 
was  c  hanged  to  clarifv'  the  allowable 
emission  of  particulate  matter  from 
process  gases.  Also,  Article  VI.  5-1 5(b) 
was  updated  to  add  the  title  of  the 
referenced  subrule. 

,9  Specific  Emission  Standards. 
Artic:le  VI,  5-lfi(d)  was  c:hanged  to 
reflect  the  change  made  in  Article  VI,  5- 
14(b)  and  to  add  emission  standards  for 
foundrv  cupolas  with  a  process  weight 
rate  less  than  or  equal  to  20.000  pounds 
[ler  hour. 

1(1  Stack  Emission  Tests  The 
reference  to  Iowa's  "Complianc:e 
Sampling  Manual"  in  Article  VII.  .5- 
lH(a)(2)  was  updated  to  the  version 
revised  through  lanuarv  1.  1995.  Also. 
the  sampling  methods,  analytical 
determinations  and  minimum 
perforiii.iiK  e  specifications  r(derenc:ed 
111  .Artu  le  \'II.  3-lH(a)(:i)  were  changed 
and  updated, 

; ;    Refxirtin^j,  ol  Continuous 
M'lnitorina  Inlarnxitinn.  Article  \'II.  5- 
l')(h)(4i  was  amended  to  specify  the 
date  h\  uhic  h  (]uarterl\  reports  are  due 
to  the  health  officer. 

12.  (Conditions  for  Exen^ptions  fiom 
Continuous  .\/nn/fonng  Hetjuirements 
Artu  le  \'II.  -i-lH(b)(5l(i)  was  changed  to 
spei  if\  that  the  referenc:e  to  new  sourt;e 
pertormance  standards  are  those  at  40 
CFR  part  HO  as  amended  through 
\u\'eml)er  24.  14HH.  Also.  Article  \'ll  5- 
lHih)(7)  was  changed  to  update  the 
refiTiMU  e  to  the  Federal  acid  rain 
program  as  [)nivided  in  40  (TR  part  75 
as  adopted  January  1 1.  199:i  and  as 
corrected  or  .iniended  through  Ocitober 
24. 1447 

/.<   Issiunu  r  of  Permit  Article  X.  5- 
Ui(  1  was  changed  to  add  adoption  by 
referem  e  and  int:orporation  of  Iowa 
.Administratne  Code  subrule  567- 
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23.1(6),  "Calculation  of  Emission 
Limitations  Based  Upon  Stack  Height." 
This  revision  is  consistent  with  the  state 
rule  which  has  been  approved  by  EPA. 

14.  Exemptions  from  Construction 
Permit  Requirements.  Article  X,  5-33(6) 
was  changed  to  include  certain 
pyrolysis  cleaning  furnaces  in  the 
exemption  from  coostruction  permits 
and  to  specifically  exclude  salt  bath 
units  from  the  exemption.  Also,  Article 
X.  5-33(11)  was  changed  to  broaden  the 
exemption  to  any  storage  tank  with  a 
capacity  of  less  than  10,570  gallons  and 
an  annual  throughput  less  than  40,000 
gallons.  This  revision  is  consistent  with 
the  state  rule  which  has  been  approved 
by  EPA. 

15.  Exemptions  from  Operating 
Permit  Requirements.  Article  X,  5- 
39(a)(1)  was  changed  to  include  certain 
pyrolysis  cleaning  furnaces  in  the 
exemption  from  operating  permits  and 
to  specifically  exclude  salt  bath  units 
from  the  exemption. 

26.  Special  Requirements  for  Non 
Attainment  Areas.  The  reference  in 
Article  XII,  5-58  to  the  "Special 
Requirements  for  Non  Attainment 
Areas",  Rule  567-22. 5{455B)  was 
updated  to  include  any  amendments  or 
changes  in  the  state  rule  through  July 
21,  1999.  Polk  County  is  currentiy  in 
attainment  for  all  NAAQS,  so  this 
change  does  not  impact  any  soiuoes. 

The  EPA  is  not  acting  on  the 
following  revisions: 

1.  Article  I.  5-2,  definition  of 
variance:  The  defimtion  of  variance  will 
not  be  approved  in  this  SIP  as  the 
provisions  for  variances  found  in  Article 
XIII  are  not  currently  a  part  of  the  EPA- 
approwed  SIP. 

2.  Civil  Penalties.  Article  XVI,  5-75(b) 
was  amended  to  define  when  separate 
violations  exist  and  to  add  a  schedule  of 
penalties  which  the  Health  Officer  shall 
normally  request  unless  in  the 
judgement  of  the  Health  Officer  the 
offense  is  so  minor  that  a  lesser  penalty 
would  be  appropriate.  This  provision 
will  not  be  approved  because  EPA  has 
separate  authority  under  section  113  of 
the  CAA  to  seek  penalties  for  violations, 
and  would  apply  its  own  policies 
developed  under  that  section  to 
determine  the  appropriate  penalty  to  be 
sought. 

Have  the  Requirements  for  Approval  of 
a  SIP  Revision  Been  Met? 

The  state  submittal  has  met  the  public 
notice  requirements  for  SIP  submissions 
in  accordance  with  40  CFR  51.102.  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51 , 
appendix  V.  In  addition,  as  explained 
above  and  in  more  detail  in  the 
technical  support  document  which  is 


part  of  this  document,  the  revision 
meets  the  substantive  SIP  requirements 
of  the  CAA,  including  section  110  and 
implementing  regulations. 

What  Action  Is  EPA  Taking? 

We  are  taking  direct  final  action  to 
approve  this  revision  with  the  exception 
of  Article  I.  5-2,  and  Article  VI.  5-17 
(a),  (b),  and  (d).  The  revisions  make 
routine  changes  to  the  existing  rules 
which  are  noncontroversial.  Therefore, 
we  do  not  anticipate  any  adverse 
comments.  Please  note  that  if  EPA 
receives  adverse  comment  on  part  of 
this  rule  and  if  that  part  can  be  severed 
from  the  remainder  of  the  rule,  EPA  may 
adopt  as  final  those  parts  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

You  may  submit  comments  either 
electronically  or  by  mail.  To  ensure 
proper  receipt  by  EPA,  identify  the 
appropriate  rulemaking  identification 
number,  LA  187-1 187a,  in  the  subject 
line  on  the  first  page  of  your  comment. 
Please  ensure  that  yoiu  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  tha-t  you 
include  youi  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  yoiu  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification.  EPA  may 
not  be  able  to  consider  your  comment. 

a.  Electronic  mail.  Comments  may  be 
sent  by  e-mail  to  Heather  Hamilton  at 
hamilton.heather@epa.gov.  Please 
include  identification  number,  lA  187- 
1187a.  in  the  subject  line.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  without  going  through 
Regulations.gov,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket. 


b.  Regulations.gov.  Your  use  of 
Regulations.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  http:// 
wwv^'. regulations. gov.  click  on  "To 
Search  for  Regulations,"  then  select 
Environmental  Protection  Agency  and 
use  the  "go"  button.  The  list  of  current 
EPA  actions  available  for  comment  will 
be  listed.  Please  follow  the  online 
instructions  for  submitting  comments. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

2.  By  Mail.  Written  comments  should 
be  sent  to  the  name  and  address  listed 
in  the  ADDRESSES  section  of  this 
document. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  bv 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility' 
Act  (5  U.S.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-^). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  bv  Executive  Order  13175 
(65  FR  67249,' November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
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F\f(  utivt-  Onier  11132  (64  FR  41255, 

Aui^ust  10,  IMMMI  This  ai  tidii  ni'Ti'K 
,ippriiv>'S  a  stat'"  rulf  ini[)lt'nit'ntiiii;  ,) 
F-'ii»'ral  st.ind.irii   .ind  ilnt-s  not  , liter  the 
rt'l.ituinship  'T  thf  ilistributinii  "t  iiov\fr 
,i[ul  r^■^poIlslhllltl>'s  t'st.ihlish-'il  m  t,h>> 

CAA     This  ruU>  .iScl  1>  IMt  ^>\i\>\>^^  t  tn 
K\f(  uti\>'  {)rd>'i  1  i04'v     I'rntfi  timi  mI 
(  hiidrrn  trnm  Km  imniiu'iital  Health 
Risks  ami  SatrtN  Kisks      t,j  FR  IMHrt'i, 
.Vpril  li    I'Wri,  be(  .lusf  If  IS  not 
f(  luiiiiiuc  allv  sii;niti(  .iiit 

In  rtnij'wing  ,SIP  suhinissmns,  [.P.\'s 
rule  Is  to  apfiroM'  state  i  hou fs. 
provided  that  tlu-v  iiVft  th*'  <  ritena  ot 
the  CAA    In  this  context,  m  the  -ihseiu  e 
of  a  prior  existing  re(juirenient  tor  the 
State  to  use  voluntary  consensus 
standards  'VCSI,  EPA  has  no  authorit\ 
to  liisapprove  a  SIP  submission  tor 
failure  to  use  V('S,  It  would  thus  be 
inc  onsistent  with  applicable  law  tor 
KPA,  when  It  reviews  a  SIP  submission, 
to  ust>  \'(:S  ill  pla(  f  of  ,1  SIP  sLitmus^p  m 
that  oth-'rwise  Sdtlsfie^  the  pro\isions  ot 
the  CAA  Thus,  th''  re(|uirem.ents  of 
sec  tion  IJldi  of  the  National 
Tec  hnologv  Transfer  and  Ad\<m(  I'lnt'tit 
A(  t  of  !44,T  ( 1.=)  r  S  (,    J "2  note)  do  not 
a[iplv   This  rule  doe-,  not  impose  an 
informatiim  collection  burcien  under  the 
provisions  of  the  Paperwork  Kedui  tion 
.\i  t  of  IMMS  ,44  r  S  C    .3501  Hf  sei/  ) 

Thf'  I  ont;r''ssional  Review  Art,  5 
I  .>!.(..    rtOl  ^-t  s^'i/  ,  as  added  bv  the  Sm.iil 


Bu.siness  Ri'gulatorx  Knforiement 
F.iirnt'ss  .■\(  t  of  IMMh.  generallv  provides 
that  bi'fore  ,i  rule  mav  take  effect,  the 
•  meiK  \  promuU.iting  the  rule  must 
->ul)init  .1  rule  r>'port    wlui  h  iiu  hides  ,i 
I  op\   of  th''  rule,  to  e,i(  ti  House  ot  the 
Congress  .ind  to  th>'  ( :om[)troller  Cener.d 
of  the  Cnited  States   FPA  will  submit  a 
r^jiort  (  ontaming  this  rule  and  other 
r^'tjuirt'd  information  to  the  C  S   Senate, 
tfie  I'.S    House  of  Re[ires.'nt,iti\es.  and 
ttie  ( iompt  roller  Cen>'r.il  of  the  I'm  ted 
Stall's  prior  to  pufiiii  ation  ot  the  rule  in 
thf  Kederal  Register   A  ma|or  rule 
(  .innot  takf  effec  t  until  t)()  davs  after  it 
is  published  m  the  Federal  Register 
Ttiis  a(  tion  is  not  a   'major  rule  "  as 
defined  bv  .=■)  CSC   M)4[I] 

Cniier  si'(  tion   (l)7ih|(l)  of  the  CAA. 
petitions  tor  ludu.ial  re\ievv  of  this 
action  must  be  filed  m  the  I'nited  States 
( ioiirt  of  .\ppeals  for  the  appropriate 
I  lo  uit  in  ne(  ember  K.  2()0.{   Filing  a 
petition  for  rei  onsideratioii  l)v  the 
Administrator  of  tins  final  rule  does  not 
affei  t  the  finalitv  (d  this  rule  for  the 
purposes  (if  [udii  lal  review  nor  does  it 
fxtend  ttie  time  within  whudi  a  petition 
tor  iudi<  lal  review  mav  be  filed,  and 
sfi.ill  not  postpone  the  effectiveness  of 
siK  h  rule  or  .!<  tion  This  ac:tion  mav  not 
lie  (  halleng>'d  later  m  proceedings  to 
I'litor'  e  its  rfi|Mir>'ments   (See  section 
Ul"'  biiJj  ' 

EPA-Approved  Iowa  Regulations 


Iowa  citatior 


Title 


Slate  ellec- 
tive  dale 


EPA  approval  dale 


List  of  Subjects  40  CFR  Part  52 

Fnvironmentdl  protectiim,  Air 
pollution  control,  Clarbon  monoxide. 
Incorporation  b\'  reference. 
Intergovernmental  relaticms.  Lead. 
Nitrogen  dioxide.  Ozone.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  (  ompounds. 

Datril    ,Sfplenii)er  l'>.  lldO:*. 
\al  Scurry. 

A(  liiiii  Hfoional  Adnnm^tratDr.  Hfiiioii  7. 

m  Chapter  I,  title  40  of  t^^9  Code  of 
Federal  Regulations  is  amended  as 

follows: 

PART  52— [AMENDED] 

■  1 ,  The  authority  citation  for  part  52 
continues  to  read  as  follows; 

.•\uthorilv:  42  I    ,S.(:    7401  el,  seq. 

Subpart  Q — Iowa 

■  2,  In  (^  52.820  the  table  in  paragraph  (c) 
IS  amended  by  revising  the  entry  for 
'■("hapter  V"  under  the  heading  "Polk 
Countv"  to  read  as  follows: 

§  52.820     Identification  of  Plan. 


(c) 


Comments 


Iowa  Department  of  Natural  Resources   Environmental  Protection  Commission  [567] 


Polk  County 


Chapter  V 


Polk    County    Board    of    Healtti  4/15/1998    [10^03  and  FR 

Rules  and  Regulations  Air  Pol-  10/4/2000        page  citation] 

lution  Chapter  V 


Article  I.  5-2.  definition  of  and  'variance  Article  VI  Sections  5- 
16(n),  (O)  and  (pi  Adicie  IX  Sections  S-27(3)  and  |4)  and  Article 
XVI,  Section  5-75(b)  are  not  a  part  of  the  SIP 


IKR  Dor  03-25:406  Filed  10-7-03;  8:45  am] 

BILLING  CODE   "^SeO-SO-  P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  21 

RIN  1018-AI39 

Migratory  Bird  Permits;  Regulations 
for  Double-Crested  Cormorant 
Management 

AGENCY:  Fish  and  Wildlife  Servic,e. 

Interior 


ACTION:  Final  rule  and  notice  ut  record 
of  decision. 

SUMMARY:  liu  iiMsiiiu  popiil,itlons  ot  the 
li'  iiiiilf  (  restt^d  i;ormor,uit  lia\  e  i  auseil 
ti!  i|.i-:ii  al  tind  socioecoiiomu    resourt.:e 
(    !,t  1- !-   Ill  November  2001,  thf  U.S. 
Fish  and  VViliiliff  Service  l.Servu.e  or 
we)  ( (impli'tfii  ,1  nr,ift  Fln'.'ironment.d 
Impact  Stat-Miifui  il)Fl,S)  mi  double- 
crested  (ormoranl  ir.anaut'iiient    In 
March  2llo  f,  .i  [uopoMvl  rule  was 
piil'lislifil  to  fstahlish  regulations  to 
impi''meiit  till'  DFFS  proposed  ac  tion. 
.-\lteni,itu,'  1)    In  .\ugiist  200. C  tlie 
iiotK  ,'  I  if  ,i\,iilahilit\  tor  ,1  l-"inal 
tin  niiiiiiieiital  Impai  t  .Statement  (FFIS) 
was  [luiilislicil,  lollowed  ii\  .1  -iO-da\' 
comiiifnt  piTiod   Tfus  final  rule  sets 


forth  regulations  for  implementing  the 
FFLS  preferred  alternative,  Alternative  D 
(establishment  id  a  public  resource 
depredation  order  and  revision  of  the 
aiju<tculture  depredation  order),  it  also 
pr()\ides  responses  to  comments  we 
tec  eived  during  the  60-day  public 
comment  period  on  the  proposed  rule. 
The  Rei  ord  of  Decision  (ROD)  is  also 
pidilished  here 

DATES:  This  final  rule  will  go  into  effect 
on  No\endier  7.  2003. 

ADDRESSES:  (Comments  can  be  mailed  to 
tlie  Division  of  Migratory  Bird 
Management.  C.S.  Fish  and  Wildlife 
Service,  4401  North  Fairfax  Drive. 
MB,SP-4107.  Arlington.  Virginia  22203; 


,  I      O J_» ,   \  • 


/  \A7,.,i,it.t-<Cj,r    n,-tnKor  H     7nm/Rii]p<;  and   Reoidatinn.s 
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or  emailed  to  cormomnts@fws.gov,  or 
faxed  to  703/358-2272. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Millsap,  Chief,  Division  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service  (see  ADDRESSES). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Service  is  the  Federal  agency 
with  primary  responsibility  for 
managing  migratory  birds.  Our  authority 
is  based  on  the  Migratory  Bird  Treaty 
Act  (MBTA)  (16  U.S.C.  703  et  seq.), 
which  implements  conventions  with 
Great  Britain  (for  Canada),  Mexico, 
Japan,  and  Russia.  The  double-crested 
cormorant  (DCCO)  is  Federally 
protected  under  the  1972  amendment  to 
the  Convention  for  the  Protection  of 
Migratory  Birds  and  Game  Mammals, 
February  7,  1936,  United  States-Mexico, 
as  amended.  50  Stat.  1311,  T.S.  No.  912. 
The  take  of  DCCOs  is  strictly  prohibited 
except  as  authorized  by  regulations 
implementing  the  MBTA. 

As  we  stated  in  the  proposed  rule 
published  in  the  Federal  Register  in 

March  2003.  the  authority  for  the 
regulations  set  forth  in  this  rule  is  the 
MBTA.  The  MBTA  authorizes  the 
Secretary,  subject  to  the  provisions  of, 
and  in  order  to  carry  out  the  purposes 
of.  the  applicable  conventions,  to 
determine  when,  if  at  all,  and  by  what 
means  it  is  compatible  with  the  terms  of 
the  conventions  to  allow  the  killing  of 
migratory  birds.  DCCOs  are  covered 
under  the  terms  of  the  Convention  for 
the  Protection  of  Migratory  Birds  and 
Game  Mammals  with  Mexico.  The 
DCCO  is  a  nongame,  noninsectivorous 
bird  for  which  the  applicable  treaty  does 
not  impose  specific  prohibitions  or 
requirements  other  than  the  overall 
purpose  of  protection  so  as  not  to  be 
exterminated  and  to  permit  rational 
utilization  for  sport,  food,  coimnerce, 
and  industry.  In  the  FEIS  for  this  action, 
the  Service  has  considered  all  of  the 
statutory  factors  as  well  as  compatibility 
with  the  provisions  of  the  convention 
with  Mexico.  The  Russian  convention 
(Convention  between  the  United  States 
of  America  and  the  Union  of  Soviet 
Socialist  Republics  Concerning  the 
Conservation  of  Migratory  Birds  and 
Their  Environment,  concluded 
November  19,  1976)  provides  an 
authority  to  cover  DCCOs  even  though 
not  listed  in  the  Appendix.  To  the 
extent  we  choose  to  apply  the 
convention,  it  contains  an  exception 
from  the  prohibitions  that  may  be  made 
for  the  protection  against  injury  to 
persons  or  property.  We  note,  therefore, 
that  there  is  no  conflict  between  our 


responsibility  for  managing  migratory 
birds  and  our  selected  action. 

Regulations  governing  the  issuance  of 
permits  for  migratory  birds  are 
contained  in  title  50,  Code  of  Federal 
Regulations,  parts  13  and  21. 
Regulations  in  subpart  D  of  part  21  deal 
specifically  with  the  control  of 
depredating  birds.  Section  21.41 
outlines  procedures  for  issuing 
depredation  permits.  Sections  21.43 
through  21.47  deal  with  special 
depredation  orders  for  migratory  birds 
to  address  particular  problems  in 
specific  geographical  areas.  Section 
21.47  addresses  DCCOs  at  aquaculture 
facilities. 

While  the  Service  has  the  primary 
responsibility  for  regulating  DCCO 
management,  on-the-ground 
management  activities  are  largely 
carried  out  by  entities  such  as  State  fish 
and  wildlife  agencies,  the  Wildlife 
Services  program  of  the  U.S. 
Department  of  Agriculture  Animal  and 
Plant  Health  Inspection  Service  (APHIS/ 
WS),  and,  in  some  cases,  by  private 
citizens.  APHIS/WS  was  a  cooperating 
agency  in  the  development  of  the  DEIS 
and  FEIS.  Additionally,  States  and 
Canadian  provinces  were  involved 
through  the  International  Association  of 
Fish  and  Wildlife  Agencies. 

On  March  17,  2003  we  published  a 
proposed  rule  in  the  Federal  Register 
(68  PR  12653).  We  solicited  comments 
on  the  proposed  rule  until  May  16. 
2003.  During  that  time,  we  received 
approximately  9.700  letters,  emails,  and 
faxes.  About  85  percent  of  these 
comments  were  opposed  to  the 
proposed  action,  the  vast  majority  of 
which  were  driven  by  mass  email/letter 
campaigns  promoted  by 
nongovernmental  organizations.  This 
final  rule  reflects  consideration  of 
comments  received  on  the  proposed 
rule.  The  final  rule  promulgates 
regulations  to  implement  the  selected 
action  described  in  the  FEIS.  We 
published  the  notice  of  availability  for 
the  FEIS  in  the  Federal  Register  on 
August  11.  2003  (68  FR  47603).  Copies 
of  the  FEIS  may  be  obtained  by  writing 
us  {see  ADDRESSES)  or  by  downloading 
it  from  our  Web  site  a*  http:// 
migratorybirds.fws.gov/issues/ 
cormorant/cormorant. html.  The  Wires 
et  al.  report  "Status  of  the  double- 
crested  cormorant  in  North  America." 
mentioned  in  a  Federal  Register  notice 
of  November  8.  1999  (64  FR  60828).  may 
also  be  downloaded  at  http:// 
migrator\'birds.fws. gov/ issues/ 
cormorant/status. pdf. 

The  FEIS  examined  six  management 
alternatives  for  addressing  conflicts 
with  DCCOs:  (A)  No  Action.  (B) 
Nonlethal  Control.  (C)  Increased  Local 


Damage  Control.  (D)  Public  Resource 
Depredation  Order,  (E)  Regional 
Population  Reduction,  and  (F) 
Regulated  Hunting.  The  selected  action 
in  the  FEIS  is  Alternative  D,  Public 
Resource  Depredation  Order.  This 
alternative  is  intended  to  enhance  the 
ability  of  resource  agencies  to  deal  with 
immediate,  localized  DCCO  damages  by 
giving  them  more  management 
flexibility. 

To  address  DCCO  populations  from  a 
broader  and  more  coordinated 
perspective,  a  population  objectives 
approach  will  likely  need  to  be 
considered  over  the  long  term.  In  the 
future,  if  supported  by  biological 
evidence  and  appropriate  monitoring 
resources,  the  Service  may  authorize 
management  that  focuses  on  setting  and 
achieving  regional  population  goals.  At 
that  time,  a  cormorant  management  plan 
will  be  developed.  Until  then,  our 
strategy  will  continue  to  focus  on 
alleviating  localized  damages. 

We  acknowledge  that  there  is  a  need 
for  more  information  about  DCCOs  and 
their  impacts  on  resources  across  a 
variety  of  ecological  settings.  We  also 
recognize  that  more  rigorous  monitoring 
efforts  would  be  helpful  in  thoroughly 
assessing  the  impacts  of  the  selected 
action  on  DCCO  populations.  While 
DCCO  populations  are  currently  tracked 
by  a  number  of  regional  and  national 
surveys,  the  Service  concurs  with  many 
reviewers  of  the  proposed  rule,  and 
recognizes  that  better  information  on 
population  status  and  trends  is 
desirable.  For  this  reason,  consistent 
with  program.  Ser\'ice.  and  Department 
goals  and  priorities  and  subject  to 
available  funds,  the  Service  intends  to 
use  all  reasonable  means  to  implement 
an  improved  DCCO  population 
monitoring  program  of  sufficient  rigor  to 
detect  meaningful  population  changes 
subsequent  to  implementation  of  this 
action.  The  Service's  objective  will  be  to 
use  available  resources  to  collect  data 
that  can  be  used  to  reassess  the 
population  status  of  DCCOs  by  2009.  in 
advance  of  a  decision  whether  or  not  to 
extend  the  depredation  orders.  This 
assessment  may  involve  a  Service- 
sponsored  technical  workshop,  with 
various  agency  and  non-governmental 
representatives,  to  discuss  optimum 
survey  methodologies.  Also  as  part  of 
that  assessment,  we  will  compile  and 
evaluate  available  data  on  population 
trends  of  other  species  of  birds  that  nest 
or  roost  communally  with  DCCOs  to 
determine  if  negative  impacts  might  be 
occurring  to  these  species. 

The  Service  has  weighed  these 
deficiencies  against  the  costs  of  taking 
no  action,  and  we  believe  it  is  prudent 
to  move  forward  as  outlined  in  this  final 
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rule  In  making  a  decision  about 

whether  or  not  to  extend  the 
liepreddtion  orders,  the  ,Ss>rvi(  e  will 
review  and  i onsider  all  additiDnal 
research  that  has  been  t  nndiictf'd  that 
evaluates  the  effects  of  the  proposed 
action  on  fish  stocks  and  other 
rest)ur(  es  The  Service  strongl\ 
encourages  all  stakeholders  to  <issist  m 
gathering  the  needed  data  thmugh  wfll- 
designed  scientific  resfart  h   Our 
expet^tation  is  that  the  annual  reports  in 
the  depredation  orders,  especiallv  thf 
monitoring  and  evaluation  data 
associated  with  the  public  resource 
depredation  order,  will  pmvidt- 
substantive  inc:reases  in  sc  lentifii   and 
management  knowledge  of  DCXXJs  and 
their  impacts   We  urge  .States.  Tribes, 
and  PV'deral  agenc  ies  involved  in  D( ,(  () 
control  to.  wherever  possible,  design 
monitoring  programs  to  provide  useful 
information  on  the  v'tt*'!  t^  of  [)('(X ) 


(  luitrol  on  public  rescuirc:es.  We  also 
urgt'  all  ri'li'vant  governmental  and 
iioiigovernmerUal  entiti(;s  to  work 
togethtT,  whenever  possible,  to 
coordinate  research  and  management 
activities  at  the  loc:al  and  regional  .scale, 
in  particul.ir.  the  following  needs  exist: 
greater  drmographic   information  (agc?- 
sp»'cific  survival/mortality,  age  at  first 
brc'f'ding,  reproductive  output,  and 
philopatrv)  for  use  in  modeling  to  hcdp 
predic  t  population  responst^s  to 
manag-'incnt  scenarios;  region-wide 
survevs  ot  DCCOs  to  document  changes 
in  breeding  populations:  as.sessments  of 
DC'.(X)-caused  fish  mortality  in  relation 
to  other  mortality  fac  tors  at  the  local 
U'vel;  studies  to  examine  mechanisms 
within  fish  populations  that  may  buffer 
thf  .'ttci  ts  of  DCt  ()  predation.  inc  luding 
investigation  of  whetlu-r  different  fish 
lite- stages  or  spec:ies  complexes  are 
diffen'iiti.iilv  aftected  by  DCCOs;  studies 


to  quantify'  the  impacts  of  DCCOs  on 
vegetation  and  other  waterbirds:  studies 
to  determine  how  DCCO  population 
processes  respond  to  changes  in 
population  density  resulting  from 
control  activities;  and  studies  to  address 
human  dimensions  of  DCCO  conflicts 
and  possible  solutions  through 
education  and  outreach. 

The  selected  action  establishes  a 
public  resource  depredation  order  in  50 
CFR  21.48  and  amends  50  CFR  21.47, 
the  aquaculture  depredation  order  that 
was  originally  created  in  1998.  In  the 
proposed  rule,  we  presented  draft 
regulations  and  opened  a  60-day  public 
comment  period.  Differeni:es  between 
this  final  rule  and  the  proposed  rule 
reflect  both  our  attentiveness  to  public 
comments  and  our  deference  to  agency 
expertise-.  The  chart  below  highlights 
these  t:hanges. 


Proposed  rule 


Final  rule 


Justification 


ADO  ■     Winter   rcxist   control   authonzed  from     Winter  roost  control  authonzed  from  October 


OctoOer  to  March 


to  Apnl  [21  47(c)(2)]. 


Both  DOs      Statement  'hat  take  of  any  species     Same,    plus    conservation    measures    aMed 
protected   tjy   the   Enrjanqered   Species   Act        [21  47(d)(8).  21  48(d)(8)]. 
(ESA)  IS  not  authonzeO  ; 


Both    DOs     General    statement   that   authority 

under  depredation  orders  can  be  revoked. 

Both  DOs    0MB  information  collection  control 

number  not  specified 

PRDO  ■    Recipients  of  donations  of  birds  killed 
must  have  a  scientific  collecting  permit. 

PRDO    Agencies  must  provide  a  one-time  no- 
tice ot  their  intent  to  act  under  ttie  order 


Added    specific    suspension    anu    revocation 
procedures  [21  47(d)(10).  21  48(d)(13)l 

Added  0MB  approval  number  of   1018-0121 
and  expiration  date  [21  47(e).  21  48(e)] 

This  requirement  removed  [21  48(d)(6)(i)l 


PRDO 

Annual 

reporting  period 

set  at  Sept    1 

to  Al 

g   31. 

1 

PRDO 

1 
Monitoring  requirements  for  population 

level  activities 

i 

Added  an  advance  notification  requirement  lor 
take  of  >10°o  of  a  breeding  colony 
[21  48(d)(9)]. 

Changed  reporting  penod  to  Oct  1  to  Sept 
30  [21  48(d)(11)] 

Changed  the  word    'monitor"   to    "evaluate 
added  requirement  that  data  from  this  sec 
tion  be  included  in  annual  report    and   re 
moved  (11)(iii)  [21  48(d)(12)] 


Public  and  agency  comments  indicate  that 
DCCOs  continue  to  congregate  in  large 
numbers  in  April  and  thesa  birds  have  a 
major  impact  on  adjacent  aquaculture  facili- 
ties 

In  accordance  with  Section  7  of  the  ESA,  we 
completed  informal  consultation,  this  led  to 
development  of  conservation  measures  to 
avoid  adverse  effects  to  any  species  pro- 
tected by  the  ESA 

For  consistency  s  sake  we  believe  it  is  impor- 
tant to  have  a  revocation/suspension  proc- 
ess outlined 

We  received  this  number  in  May  2003.  after 
publication  ot  proposed  rule  and  comment 
period 

The  proposed  rule  would  have  been  more 
stringent  than  what  is  currently  allowed  in 
50  CFR  21  12(b)  and  we  do  not  consider 
stricter  rules  necessary 

We  wanted  to  address  concerns  about  there 
being  no  opportunity  tor  us  to  review,  and 
even  suspend  control  actions  before  they 
take  place 

The  State  of  New  York  requested  this  change 
to  better  accommodate  fall  harassment  ac- 
tivities 

This  section  ensures  that  agencies  will  con- 
sider (and  take  action  to  avoid)  impacts  to 
nontarget  species  and  will  evaluate  the  ef- 
fects of  control  actions  at  breeding  colonies, 
without  being  cost-prohibitive 


Aquacul''jre  Depredation  Order 

Aquaculture  and  Public  Resource  Depredation  Orders. 

'Public  Resource  Depredation  Order 


Population  Status  of  the  Double-Oested 
Cormorant 

The  information  in  this  sei  tioii  is 
derived  from  the  P^EIS  (to  ohtam  a  copy, 
see  ADDRESSES).  DCCOs  are  ii,iti\>"  to 
.North  America  and  range  \Mi|el\-  there 
There  are  essentially  five  different 
breeding  populations,  wirioiisly 


(ies(  nheil  \)\  ilittereiit  authors  as: 
.\laslka.  I'ai  ifi<   (.o.ist.  Interior,  Atlantic:, 
ami  Southern  iHatc  h  and  Weseloh  1499. 
Wires  ef  ,)/   JOOl)   The  (  ontinc-ntal 
popiiliition  is  estim.ited  at  2  million 
birds  I  mi  hiding  lireeders  and 
11  oil  breeders)    For  the  I  'iiited  .States  as  a 
whole,  ac:c:ordiiiL;  to  Breeding  Bird 
Survey  (BBS)  d.ila.  the  breeding 


population  of  DCXlOs  increased  at  a 
statistic;ally  significant  rate  of 
approximately  7.5  percent  per  year  from 
1975-2002  (Sauer  et  al  2003).  However, 
growth  rates  for  the  different  breeding 
populations  varv  considerably  from  this 
average. 

Atlantic.  Approximately  23  percent  of 
the  DCCO  breeding  population  is  found 
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in  the  Atlantic  region  (Tyson  et  al. 
1999),  which  extends  along  the  Atlantic 
coast  from  southern  Newfoundland  to 
New  York  City  and  Long  Island  (Wires 
et  al.  2001).  Atlantic  DCCOs  are 
migratory  and  occin  with  smaller 
numbers  of  great  cormorants.  From  the 
early  1970s  to  the  early  1990s,  the 
Atlantic  population  increased  from 
about  25,000  pairs  to  96,000  pairs 
(Hatch  1995).  While  this  population 
declined  by  6.5  percent  overall  in  the 
early  to  mid-1990s,  some  colonies  were 
still  increasing  during  this  period.  The 
most  recent  estimate  of  the  Atlantic 
population  is  at  least  85,510  breeding 
pairs  (Tyson  et  al.  1999). 

Interior.  Nearly  70  percent  of  the 
DCCO  breeding  population  is  found  in 
the  Interior  region  (Tyson  et  al.  1999), 
which  reaches  across  the  prairie 
provinces  of  Canada,  includes  the 
Canadian  and  U.S.  Great  Lakes,  and 
extends  west  of  Minnesota  to 
southwestern  Idaho  (Wires  etal.  2001). 
Interior  DCCOs  are  strongly  migratory 
and,  in  the  breeding  months,  eire 
concentrated  in  the  northern  prairies, 
with  the  Canadian  province  of  Manitoba 
hosting  the  largest  number  of  breeding 
DCCOs  in  North  America  (Wires  et  al. 
2001).  Additionally,  large  numbers  of 
Interior  DCCOs  nest  on  or  around  the 
Great  Lakes  (Hatch  1995,  Wires  et  al. 
2001 ).  Since  1970,  when  89  nests  were 
counted  during  a  severe  pesticide- 
induced  population  decline  (Weseloh  et 
al.  1995).  DCCO  numbers  have 
increased  rapidly  in  the  Great  Lakes, 
with  breeding  surveys  in  2000 
estimating  115.000  nests  there  (Weseloh 
et  al.  2002).  From  1990  to  1997,  the 
overall  growth  rate  in  the  Interior  region 
was  estimated  at  6  percent  with  the 
most  dramatic  increases  occurring  in 
Ontario,  Michigan,  and  Wisconsin.  The 
Interior  population  (including  Canada) 
numbers  is  at  least  256,212  breeding 
pairs  (Tyson  et  al.  1999). 

Southern.  The  Southern  region 
includes  Alabama,  Arkansas,  Florida, 
Georgia,  Louisiana,  Mississippi,  North 
Carolina,  Oklahoma,  South  Carolina, 
Tennessee,  and  Texas  (Wires  et  al. 
2001).  Most  DCCOs  in  this  region  are 
winter  migrants  from  the  Interior  and 
Atlantic  regions;  the  number  of  these 
wintering  birds  has  increased 
dramatically  in  recent  years  (Dolbeer 
1991,  Glahn  and  Stickley  1995,  Jackson 
and  Jackson  1995,  Glahn  et  al.  2000). 
Surveys  conducted  by  APHIS/WS 
biologists  suggest  that  winter  numbers 
in  the  delta  region  of  Mississippi  have 
increased  by  nearly  225  percent  since 
the  early  1990s  (over  73,000  DCCOs 
were  counted  in  the  2001-2002  winter 
surveys;  G.  Ellis,  unpubl.  data). 
Breeding  DCCOs  in  this  region  are  also 


on  the  rise,  with  some  nesting 
occurrences  representing  first  records 
and  others  recolonizations  (Wires  et  al. 
2001).  Today,  approximately  4  percent 
of  the  DCCO  breeding  population  occurs 
in  this  region,  numbering  at  least  13,604 
breeding  pairs  (Tyson  et  al.  1999). 

Pacific  Coast  and  Alaska. 
Approximately  5-7  percent  of  North 
America's  DCCOs  are  found  in  this 
population,  which  has  approximately 
27,500  nesting  pairs  (including  Mexico) 
according  to  Carter  et  al.  (1995b)  or  at 
least  17,084  pairs  (not  including 
Mexico)  according  to  Tyson  et  al. 
(1999).  Carter  et  al.  (1995)  documented 
recent  increases  in  California  and 
Oregon,  and  declines  in  British 
Columbia,  Washington,  and  Baja 
California.  Tyson  et  al.  (1999)  did  not 
consider  Mexican  populations  and 
calculated  a  decline  for  the  entire  West 
Coast-Alaska  region.  In  the  past  20 
years,  the  largest  increases  in  the  region 
have  taken  place  in  the  Columbia  River 
Estuary,  where  East  Sand  Island 
supports  the  largest  active  colony  along 
the  coast  with  6.390  pairs  in  2000 
(Carter  et  al.  1995b,  Collis  et  al.  2000, 
Wires  et  al.  2001).  Increases  at  East  Sand 
Island  coincided  with  declines  in 
British  Columbia,  Washington,  and 
locations  in  interior  Oregon,  and  the 
rapid  increase  undoubtedly  reflected 
some  immigration  from  these  other 
areas  (Carter  et  al.  1995). 

Impacts  of  Double-Crested  Cormorants 
on  Public  Resources 

Fish.  In  order  to  fully  understand 
fisheries  impacts  related  to  predation. 
DCCO  diet  must  be  evaluated  in  terms 
of  the  number  of  DCCOs  in  the  area,  the 
length  of  their  residence  in  the  area,  and 
the  size  of  the  fish  population  of 
concern  (Weseloh  et  al.  2002).  While 
most,  but  not  all,  studies  of  cormorant 
diet  have  indicated  that  sport  or  other 
human-valued  fish  species  do  not  make 
up  high  percentages  of  DCCO  diet, 
conclusions  about  actual  fisheries 
impacts  cannot  be  based  on  diet  studies 
alone.  Nisbet  (1995)  referred  to  this  as 
the  "body-count"  approach  [i.e.. 
counting  the  numbers  of  prey  taken 
rather  than  examining  the  effects  on 
prey  populations)  and  noted  that  it  is 
necessary  to  also  "consider  functional 
relationships  between  predation  and 
output  parameters." 

Stapanian  (2002)  obser\'ed  that 
"Rigorous,  quantitative  studies  suggest 
that  the  effects  of  cormorants  on  specific 
fisheries  appear  to  be  due  in  part  to 
scale  and  stocks  of  available  prey" 
Indeed,  negative  impacts  are  typically 
very  site-specific  and  thus  DCCO-fish 
conflicts  are  most  likely  to  occur  on  a 
localized  scale.  Even  earlv  cormorant 


researcher  H.F.  Lewis  recognized  that 
cormorants  could  be  a  local  problem  at 
some  fishing  areas  (Milton  et  al.  1995). 
In  sum,  the  following  statements  about 
DCCO  feeding  habits  and  fisheries 
impacts  can  be  concluded  with 
confidence  from  the  available  science: 
(1)  DCCOs  are  generalist  predators 
whose  diet  varies  considerably  between 
seasons  and  locations  and  tends  to 
reflect  fish  species  composition;  (2)  The 
present  composition  of  cormorant  diet 
appears  to  have  been  strongly 
influenced  by  human-induced  changes 
in  the  natural  balance  of  fish  stocks;  (3) 
"Impact"  can  occur  at  different  scales, 
such  that  ecological  effects  on  fish 
populations  are  not  necessarily  the  same 
as  effects  on  recreational  or  commercial 
catches,  or  vice  versa;  (4)  Cormorant 
impact  is  generally  most  significant  in 
artificial,  highly  managed  situations; 
and  (5)  Because  environmental  and 
other  conditions  vary  locally,  the  degree 
of  conflicts  with  cormorants  will  van,- 
locally. 

Research  in  New  York's  Oneida  Lake 
and  eastern  Lake  Ontario  has  examined 
data  on  DCCO  diets  and  fish 
populations  (walleye  and  yellow  perch 
in  Oneida  Lake  and  smallmouth  bass  in 
Lake  Ontario)  and  concluded  that 
cormorant  predation  is  likely  a 
significant  source  of  fish  mortality  that 
is  negatively  impacting  recreational 
catch  (Adams  1999.  Rudstam  2000. 
Lantry  et  al.  1999).  Based  on  these 
studies,  the  Ser\ice  will  allow  the 
authorized  agencies  and  Tribes  acting 
under  the  public  resource  depredation 
order  to  determine  whether  a  similar 
situation  existg  in  their  location,  and 
undertake  appropriate  control  actions  to 
mitigate  negative  effects,  if  applicable. 

Other  Birds.  Weseloh  et  al.  (2002) 
observed  that  nesting  DCCOs  could 
impact  other  colonial  waterbirds  in  at 
least  three  ways:  by  DCCO  presence 
limiting  nest  site  availability,  by  DCCOs 
directly  taking  over  nest  sites,  or  by 
falling  guano  and  nesting  material  from 
DCCO  nests  leading  to  the  abandonment 
of  nests  below.  Habitat  destruction  is 
another  concern  reported  bv  biologists 
(USFWS  2001).  The  significance  of 
DCCO-related  effects  on  other  birds 
varies  with  scale.  While  large-scale 
impacts  on  regional  or  continental  bird 
populations  have  not  been  documented 
(Cuthbert  ef  al.  2002),  there  is  evidence 
that  species  such  as  black-crowned 
night  herons,  common  terns,  and  great 
egrets  can  be  negatively  impacted  by 
DCCOs  at  a  site-specific  level  (Jarvie  et 
al.  1999,  Shieldcastle  and  Martin  1999, 
USFWS  2001.  Weseloh  et  al.  2002). 
Biologists  from  several  States  and 
provinces  have  reported  or  expressed 
concern  about  impacts  to  other  bird 
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species  in  relation  to  increased 
cormorant  abundance  (Wires  et  al  2001. 
I'SFVVS  2001).  Some  bioit)gists  have 
also  expressed  concern  about  incidental 
impacts  to  co-nesting  species  cau.sed  by 
DCf:0  control  efforts  (both  lethal  and 
nonlethal)  We  believe  that  such 
impacts  are  preventable  and  easily 
mitigated  to  a  level  of  insignificance. 
For  e.xample.  New  York  biologists 
conducting  DC:CO  control  work  in 
eastern  Lake  Ontario  have  successfully 
managed  to  avoid  negative  impacts  to 
other  species  such  as  Caspian  terns, 
herring  gulls,  and  ring-billed  gulls 
(USFWS  2003). 

Vegetation  and  Habitat.  Cormorants 
destrov  their  nest  trees  by  both  chemical 
and  physical  means,  (iormorant  guano, 
or  excrement,  is  highly  acidic  and  kills 
ground  vegetation  and  eventuallv  the 
nest  trees.  In  addition,  cormorants 
damage  vegetation  bv  stripping  leaves 
for  nesting  material  and  bv  breaking 
branches  due  to  the  combined  weight  of 
the  birds  and  their  nests.  Vegetation  and 
habitat  destruction  problems  tend  to  be 
localized  in  nature.  For  example, 
resource  professionals  from  the  Great 
Lakes  region  are  concerned  about  loss  of 
plant  diversity  associated  with 
increasing  cormorant  numbers  at  some 
breeding  sites  (Weseloh  and  Ewins 
1994,  Moore  et  al  1995,  Lemmon  et  al 
1994,  Bedard  et  al  1995,  Shieldcastle 
and  Martin  1999). 

Aquaculture  Cormorant  depredation 
at  conunercial  aquaculture  facilities, 
particularly  those  in  the  southern 
catfish-producing  region,  remains 
economically  significant  DCCOs  move 
extensively  within  the  lower 
Mississippi  valley  during  the  winter 
months  (Dolbeer  1990).  In  the  delta 
region  of  Mississippi,  cormorants  have 
been  found  to  forage  relatively  close  to 
their  night  roosting  locations  with  most 
birds  traveling  an  average  distance  of 
less  than  20  km  from  their  night 
roosting  locations  to  their  day  roosts 
(King  et  al  1995).  Cormorants  that  use 
day  roosts  within  the  catfish-producing 
regions  of  the  delta  typically  forage  at 
aquaculture  facilities,  and  L'SDA 
researchers  have  found  that  as  much  as 
75  percent  of  the  diet  of  DCCOs  in  these 
areas  consists  of  catfish  (Glahn  et  al 
1999).  Losses  from  cormorant  predation 
on  fingerling  catfish  in  the  delta  region 
of  Mississippi  have  been  estimated  at 
approximately  49  million  fingerlings 
each  winter,  valued  at  $5  million. 
Researchers  have  estimated  the  value  of 
catfish  at  harvest  to  be  about  5  times 
more  than  the  replacement  cost  of 
fingerlings.  placing  the  total  value  of 
catfish  consumed  by  DCCOs  at 
approximately  $25  million  (Glahn  et  al. 
2000).  Total  sales  of  catfish  growers  in 


Mississippi  amounted  to  S261  million 
in  2001  (IJSUA-NASS  2002). 

Hatcheries.  DCX.O  impacts  to 
hatcheries  are  related  to  predatif)n. 
stress,  disease,  and  financial  los.ses  to 
both  hatcheries  and  recipients  of 
hatcherv  stock.  Hatchery  fish  may  be 
stressed  by  the  presence  of  DCCOs. 
wounds  caused  bv  unsuccessful  attacks, 
and  noisemakers  used  to  scare  away 
DCCOs  This  stress  can  load  to  a 
decrease  in  growth  factors  as  feeding 
intensity  decreases.  Additionally, 
disease  and  parasites  can  be  spread 
more  easilv  bv  the  presence  of  fish- 
eating  birds.  State  and  Federal  hatchery 
managers,  particularly  in  the  upper 
midwest  {eg.  Wisconsin.  Michigan) 
and  the  south  [eg..  Arizona.  Louisiana, 
Oklahoma.  Texas),  have  reported 
significant  depredation  problems  at 
hatcheries  (USFWS  2001).  Currently. 
Director's  Order  No.  27.  issuance  of 
Permits  to  Kill  Depredating  Migratory 
Birds  at  Fish  Cultural  Facilities." 
dictates  that  "kill  permits  (for  fish- 
eating  birdsl  will  be  issued  for  use  at 
public  facilities  only  when  it  has  been 
demonstrated  that  an  emergency  or  near 
emergency  exists  and  an  (APHIS/WS] 
official  certifies  that  all  other  deterrence 
devices  and  management  practices  have 
failed  "  The  two  depredation  orders  that 
we  are  proposing  would  supersede  this 
Director's  Order  (for  DCCOs  only)  by 
giving  managers  at  State.  Federal,  and 
Tribal  fish  hatcheries  more  authority  to 
control  DCCOs  to  protect  fish  stock. 

Environmental  Consequences  of  Action 

We  analyzed  our  action  in  the  FEIS. 
Our  environmental  analysis  indicates 
that  the  action  will  cause  the  estimated 
take  of  <160.000  DCCOs,  which  is  not 
predicted  to  have  a  significant  negative 
impact  on  regional  or  continental  DCCO 
populations:  will  cause  localized 
disturbances  to  other  birds  but  these  can 
be  minimized  by  taking  preventive 
measures,  leading  to  the  action  having 
beneficial  effects  overall;  will  help 
reduce  localized  fishery  and  vegetation 
impacts;  will  not  adversely  affect  any 
Federally  listed  species;  is  likely  to  help 
reduce  localized  water  quality  impacts; 
will  help  reduce  depredation  of 
aquaculture  and  hatchery  stock;  is  not 
likely  to  significantly  benefit 
recreational  fishing  economies  or 
commercial  fishing;  may  indirectly 
reduce  property  damages;  and  will  have 
variable  effects  on  existence  and 
aesthetic  values,  depending  on 
perspective. 

References 

A  complete  list  of  citation  references 
is  available  upon  request  from  the 


Division  of  Migratory  Bird  Management 
(see  ADDRESSES). 

Responses  to  Significant  Comments 

During  the  public  comment  period  on 
the  proposed  rule,  we  received 
approximately  9.700  emails,  letters,  and 
faxes.  We  provide  our  responses  to 
significant  comments  here. 

Comment  1:  The  Service  should 
protect,  not  kill.  DCCOs. 

Sen'ire  Response:  In  the  wildlife 
management  field,  the  control  of  birds 
through  the  use  of  humane,  but  lethal, 
techniques  can  be  an  effective  means  of 
alleviating  resource  damages, 
preventing  further  damages,  and/or 
enhancing  nonlethal  techniques.  It 
would  be  unrealistic  and  overly 
restrictive  to  limit  a  resource  manager's 
damage  management  methods  to 
nonlethal  techniques,  even  if 
"nonlethal"  included  nest  destruction 
and/or  egg  oiling.  Lethal  control 
techniques  are  an  important,  and  in 
many  cases  necessary,  part  of  a  resource 
manager's  "tool  box." 

Comment  2:  States  and  other  agencies 
don't  have  sufficient  resources  to 
effectively  control  DCCOs. 

Service  Response:  Agencies  will  need 
to  decide  whether  or  not  cormorant 
management  is  a  high  enough  priority 
for  them  to  justify  committing  resources 
to  it.  We  have  tried  to  keep  reporting 
and  evaluation  requirements  Such  that 
they  are  unlikely  to  be  cost  prohibitive. 
We  have  also  allowed  agencies  to 
designate  "agents"  to  act  under  the 
orders.  Our  budget  does  not  currently 
allow  us  to  provide  financial  assistance 
to  States  and  other  agencies  for 
cormorant  control. 

Comment  3:  The  Service  needs  to 
manage  DCCOs  through  a  coordinated, 
regional  population  objectives 
approach. 

Service  Response:  The  selected  action, 
Alternative  D,  in  no  way  precludes 
regional  coordination  or  consideration 
of  population  objectives,  despite  being 
chiefly  a  localized  damage  control 
approach.  We  are  keeping  the  option 
open  of  taking  this  aj^roach  in  the 
future,  given  greater  biological 
information  and  the  necessary  funding. 

Comment  4:  The  Service  needs  to 
reduce  overall  DCCO  populations. 

Service  Response:  At  tnis  time,  we 
believe  that  the  evidence  better  supports 
Alternative  D,  a  localized  damage 
control  strategy  rather  than  Alternative 
E.  a  largescale  population  reduction 
strategy.  While  many  stakeholders 
portray  cormorant  conflicts  as  being  a 
simple  overabundance  problem  whose 
solution  is  population  reduction,  that  is 
not  clearly  the  case.  That  is,  it  is  unclear 
whether  fewer  cormorants  would 
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actually  mean  fewer  problems  (since 
sometimes  distribution  is  as  important 
as  number  in  determining  impacts], 
what  the  necessary  scale  of  control 
would  be,  and  whether  or  not  that  scale 
of  control  is  biologically,  socially,  and 
economically  feasible. 

Comment  5:  States  should  be  granted 
full  authority  to  control  DCCOs  as 
needed. 

Service  Response:  Under  the  MBTA, 
we  have  the  ultimate  responsibility  for 
cormorant  management.  While  we  can 
grant  States  and  other  agencies 
increased  authority,  giving  them  "full 
authority"  without  any  limitations  and 
requirements  would  abdicate  our 
responsibilities. 

Comment  6:  The  final  rule  should 
authorize  the  use  of  all  effective  DCCO 
control  methods  at  aquaculture 
facilities. 

Service  Response:  The  final  rule 
authorizes  shooting,  which  is 
considered  very  effective,  to  be  used  at 
aquacultiu^  facilities.  There  is  no 
evidence  of  the  need  for  other 
techniques  to  be  used. 

Comment  7:  The  Service  needs  to 
more  fully  address  other  causes  of  fish 
depletion. 

Service  Response:  We  recognize  that 
factors  other  than  DCCOs  contribute  to 
resource  impacts  such  as  fishery 
declines.  However,  an  exhaustive  and 
comprehensive  analysis  of  these  mjriad 
factors  is  outside  the  scope  of  the  EIS. 
Our  focus  is  chiefly  on  addressing 
conflicts  caused  by  cormorants  and  then 
attempting  to  manage  DCCOs,  or  the 
resources  themselves,  to  alleviate  those 
conflicts. 

Comment  8:  There  should  be  a 
hunting  season  on  DCCOs. 

Service  Response:  While  we  recognize 
the  validity  of  hunting  as  a  wildlife 
management  tool,  we  believe  that  the 
risks  associated  with  it  outweigh  any 
potential  benefits.  We  are  gravely 
concerned  about  the  negative  public 
perception  that  would  arise  fi'om 
authorizing  hunting  of  a  bird  with  little 
consumptive  (or  "table")  value.  While  it 
is  true  that  this  has  been  done  in  the 
past  for  other  species  [e.g.,  crows), 
public  attitudes  are  different  today  than 
they  were  30  years  ago  when  those 
decisions  were  made.  Additionally,  a 
number  of  hunters  commented  that  they 
did  not  support  hunting  as  a  means  of 
cormorant  control.  Therefore,  it  is  our 
position  that  hunting  is  not,  on  the 
whole,  a  suitable  technique  for  reducing 
cormorant  damages. 

Comment  9:  The  Service  should  add 
Montana  and  New  Hampshire  to  the 
public  resource  depredation  order. 

Service  Response:  We  determined  that 
the  most  crucial  States  to  include  in  the 


public  resource  depredation  order  were 
those  States  with  DCCOs  from  the 
increasing  Interior  and  Southern 
populations  or  States  affected  by  those 
populations  (e.g.,  those  with  high 
niunbers  of  migrating  birds).  Other 
States  with  cormorant  conflicts  are  not 
precluded  from  cormorant  control  but 
would  have  to  obtain  depredation 
permits. 

Comment  10:  The  Service  should 
remove  DCCOs  from  MBTA  protection. 
Service  Response:  In  our  view,  this  is 
not  a  "reasonable  alternative."  DCCOs 
have  been  protected  under  the  MBTA 
since  1972.  Removing  DCCOs  from 
MBTA  protection  would  not  only  be 
contrary  to  the  intent  and  purpose  of  the 
original  treaty,  but  would  require 
amending  it,  a  process  involving  lengthy 
negotiations  and  approval  of  the  U.S. 
Senate  and  President.  Since  DCCOs  are 
protected  by  family  [Phalacrocoracidae] 
rather  than  by  species,  the  end  result 
could  be  the  loss  of  protection  for  all 
North  American  cormorant  species  in 
addition  to  that  of  DCCOs.  At  this  time, 
there  is  adequate  authority  for  managing 
cormorant  conflicts  within  the  context 
of  their  MBTA  protection  and,  thus,  we 
believe  the  suggestion  to  remove  DCCOs 
from  MBTA  protection  is  not  practical, 
necessary,  or  in  the  best  interest  of  the 
migratory  bird  resource. 

Comment  1 1 :  Private  landowners 
should  be  allowed  to  control  DCCOs  on 
their  lands. 

Service  Response:  The  take  of  DCCOs 
and  other  migratory  birds  is  regulated 
by  the  MBTA  and,  in  most  cases, 
requires  a  Federal  permit.  Under  the 
aquaculture  depredation  order,  private 
commercial  aquacultiu'e  producers  in  13 
States  are  allowed  to  control  DCCOs  on 
their  fish  farms  without  a  Federal 
permit.  However,  all  other  individuals 
who  experience  damages  to  private 
resources  must  contact  the  appropriate 
Service  Regional  Migratory  Bird  Permit 
Office  for  a  depredation  permit.  There  is 
not  sufficient  justification  for 
authorizing  "private  landowners"  in 
general  to  take  DCCOs  without  a  Federal 
permit. 

Comment  12:  The  proposed  action 
will  be  more  effective  if  agencies 
coordinate  with  each  other. 

Service  Response:  Yes,  this  is  true. 
While  agencies  are  not  required  imder 
the  public  resource  depredation  order  to 
coordinate  with  each  other,  they  are 
entirely  free  to  do  so. 

Comment  13:  Humaneness  and  the 
use  of  nonlethal  methods  should  be 
emphasized. 

Service  Response:  Wherever  feasible, 
we  have  required  the  use  of  nonlethal 
methods  before  killing  is  allowed.  All 
authorized  control  techniques  for  killing 


birds  outside  of  the  egg  are  approved  by 
the  American  Veterinary  Medical 
Association  as  being  humane  for  the 
euthanis^tion  of  birds. 

Comment  14:  The  Service  needs  to 
better  educate  the  public  about  DCCOs. 
Service  Response:  We  have  prepared 
fact  sheets  for  public  distribution. 
Information  about  DCCOs  is  available  at 
our  Web  site  http:// 
migratorybirds.fws.gov/issues/ 
cormorant/cormorant. html.  Our 
intention  is  to  distribute  fact  sheets  on 
the  depredation  orders  in  the  near 
future.  Beyond  DCCOs,  we  participate 
in  numerous  outreach  activities  around 
the  nation  to  increase  public  awareness 
about  the  importance  of  migratory  birds 
and  other  Federal  trust  species. 

Comment  15:  The  Service  needs  to 
issue  permits  to  allow  DCCOs  to  be  shot 
legally  at  anytime. 

Service  Response:  The  authorization 
of  virtually  unregulated  shooting  of 
DCCOs  would  clearly  not  be  a 
fulfillment  of  our  responsibilities  under 
the  MBTA,  since  it  could  lead  to 
extermination  of  the  species.  We  can 
only  allow  take  under  appropriately 
adopted  regulations  that  are  consistent 
with  our  obligations  and  the  relevant 
treaties.  The  depredation  orders  issued 
in  this  rulemaking  only  authorize  take 
of  DCCOs  in  certain  locations  and 
timeframes,  and  by  certain  agencies,  to 
ensiu-e  this  take  is  consistent  with  the 
purpose  for  which  the  depredation 
order  was  established. 

Comment  16:  DCCOs  are  being 
scapegoat ed  for  fishery  declines. 
Service  Response:  The  Service 
recognizes  that  many  factors  other  than 
DCCOs  can  contribute  to  fishery 
declines.  However,  studies  have  shown 
that  in  some  cases  cormorants  are  a 
significant  contributing  factor  to  these 
declines  and  therefore  we  believe  that 
DCCO  management,  where  there  is 
evidence  of  real  conflicts,  is  likely  to 
have  beneficial  impacts. 

Comment  1 7:  The  Service  is  dumping 
the  burden  of  DCCO  control  on  the 
States;  the  Service  should  take  care  of 
the  DCCO  problem  since  they  created  it. 
Service  Response:  The  public  resource 
depredation  order  is  not  a  requirement 
being  forced  upon  the  States  (or  any 
other  agency).  The  decision  ultimately 
lies  with  individual  agebcies  to  choose 
whether  or  not  to  use  the  authority 
granted  to  them  by  the  public  resource 
depredation  order.  As  we  were 
considering  options  for  addressing 
DCCO  conflicts  more  effectively,  it 
became  clear  that,  since  many  conflicts 
tend  to  be  localized  in  natxu«,  a  sensible 
and  flexible  solution  was  to  allow  local 
agencies  more  authority  in  deciding 
when  to  control  cormorants.  The 
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Ser\ice  did  not  "creatp"  the  cnrinnrant 
problem  Their  populdtion  increases  are 
due  to  manv  factors,  most  of  whic  h  are 
entirely  out  of  our  control 

Comment  .1^  The  Ser\-if:e  should 
provide  financial  support  for  DC'CO 
control 

Sen'Jte  Hf^pon^t'  We  are  currentl) 
unable  to  provide  funding  to  other 
agencies  under  the  public  resource 
depredation  order  However,  in  our 
Clongressional  budget  request,  we  have 
asked  for  increased  financial  resources 
to  implement  the  LK.CO  selected  action 
This  figure  specifically  includes  money 
that  (  ould  be  used  in  cooperative  efforts 
with  States  and  other  agencies  to 
conduct  cormorant  monitoring, 
research,  and  management. 

Comment  IS.Cahfornia  and 
VViscumsin  should  be  added  to  the 
aquaculture  depredaticm  order 

Si-T\'ice  Response:  We  do  not  believe 
that  adding  .States  to  the  aquaculture 
deprt-ddtinn  ortier  is  necessary  <it  thi-- 
time  Private,  commercial,  freshwatfr 
acjuaculture  producers  can  obtain 
depredation  permits  to  take  DCCOs  at 
their  fish  farms 

Coinnient  JO.  The  final  riiic'  should 
allow  proactive  measures  to  be  taken  so 
prohlt'm>  (  an  be  dealt  with  before  thev 
he(  1  ime  -.erii lus. 

Service  Respond-  The  rule  does  allow 
for  proacti\e  measures  to  a  certain 
extent   Both  depredation  orders  allow 
UC(X3s  to  be  taken  when  •committing 
or  about  to  comimit  depredations."  The 
public  resource  depredation  order  takes 
thi-  a  step  further  by  allowing  for  take 
of  DCCOs  to  prevent  depredations  on 
[lublic  resources. 

Comment  21  Expansion  of  the 
aquaculture  depredation  order  to 
authorize  winter  roost  control  should 
not  be  allowed. 

Sen-ice  flesponse.- The  USDA  report, 
.\  Science-Based  Initiative  to  Manage 
Dcmble-C^rested  Cormorant  Damage  to 
Southern  Aquaculture"  notes  that 

f  jinrdinated  and  simultaneous 
harassment  of  c:ormorants  can  disperse 
them  from  night  roosts  and  reduce 
damage  at  nearby  catfish  farms"  and 
( ites  three  scientific  studies  that  support 
this  claim,  it  then  concludes  that 
shooting  at  roosts  "might  enable  farmers 
to  reduce  the  number  of  birds  on  their 
farms  signifirantlv  *    '    *"  Part  of  the 
logic  behind  this  is  that  studies  in  the 
Mississippi  Delta  have  shown  that, 
while  DCCOs  move  widely  in  general, 
the\  tend  to  exhibit  high  roost  fidelity. 
This  implies  that  shooting  birds  at 
r.M  ists  'where  turnover  is  lower)  is  likely 
til  h>-  iiMre  effective  at  alleviating 
daniagf'-  than  shooting  birds  just  at 
ponds  iwhere  turnover  is  higher). 


Comment  22:  Actions  in  the  proposed 
rule  should  not  be  allowed  to  take  place. 

.Service  Response:  Clearly,  we  and  our 
cooperators.  APHIS  Wildlife  Services 
disagree  with  this  statement.  The 
Record  of  Decision  below  explains  our 
rationale. 

Comment  23:  Hatcheries  and  fish 
farms  should  only  be  allowed  to  u.se 
nonlethal  methods. 

.ServK f  Response:  Shooting  is  a 
legitimate  and  effe(  live  technique  for 
scaring  awav  or  killing  depredating 
birds  that,  when  done  in  a  controlled 
manner,  has  no  adverse  impac:t  on 
populations 

l'.nmn)t'nt  J-4   Habitat  damagt;  caused 
by  DC(;Os  has  not  been  quantified  or 
confirmed 

.Sen  /re  Response  This  statement  is 
incorrect    \'egetatiim/fiabitat  damage 
has  been  both  (onfirmed  and  quantified. 
See  the  FKIS   sf(  tion  4  2  4.  for  more 
details 

Cniiiment  J''   .\PHIS  Wildlife  Services 
should  be  granted  full  authority  to 
manage  migratory  birds. 

.Sen  It  e  Rt'sponse  Under  the  MBTA 
and  other  laws,  the  Service  has  been 
delegated  full  r'-sponsihilitv  for 
authorizing  the  take  of  and  management 
of  migratory  bird  populations.  It  would 
require  an  act  (d  Congress  to  grant 
APHIS  this  authority.  We  do  not 
support  such  action. 

Comment  2e.The  Service  should  take 
the  lead  in  DCCO  researc  h 

Senire  Response:  The  Migrator\  Bird 
Management  Program  monitors  (jver  HUO 
bird  species  in  North  .\iiii  ru  a. 
includin-;  (  uriinir.iuts    However,  wh  are 
not  specitu,all\  a  research  ageni  \    Our 
involvement  in  research  consists  mainlv 
of  providing  financial  assistance  to 
researchers.  In  fewer  cases,  we  are 
involved  in  direct  research  activities 
(such  as  color  banding  work  being  done 
in  Lake  Michigan  In  the  I  iSFWS  (ireisn 
Bay  Field  Officei   \\f  m  ngni/e  that  uc 
have  a  leadership  inh'  tn  pi.iy  la 
encouraging  DCCO  rt  s'.m  h 

Comment  27:  The  propll^^■(l  rule  is  not 
based  on  "sound  scieiu  r 

Sen'ice  Respond'     Iln'  .Sitv  k  <■ 
recognizes  the  impoitaiici^  ol  n'smirce 
management  being  science-based.  ,inii 
we  will  always  defer  to  well-designed 
scientific  studies  when  such 
information  is  available.  In  this  case,  the 
Service  relied  on  scientific  studies  as 
well  as  the  best  avail.ihle  biological 
knowledge  to  make  its  decasion. 
Additionally,  social,  politic  al.  <in(i 
econonuc.  factors  contribute  tu  the 
Service's  decisions  reg.irding  '.vliether  or 
not  to  address  a  problem  ( )ur  po^itinn 
is  that  there  is  sufficient  liin|ut;i(  ,il  aiul 
socioeconomic  justificiatiou  to  pur>u«'  a 
solution  and  sufficient  bicjlogical 


information  to  meet  the  requirements  of 
the  MBTA  and  to  support  this 
rulemaking  action. 

Comment  28:  The  Service  is  caving  in 
to  "political  pressure"  and  "special 
interests." 

Sen'ice  Response:  Given  the  fact  that 
DCCO  populations  are  not  at  risk  in  the 
areas  where  the  depredation  orders  are 
authorized,  and  the  Service  is  granted 
management  flexibility  under  the 
MBTA.  we  believe  it  is  appropriate  to 
permit  control  of  local  DCCO 
populations.  We  have  considered  input 
from  all  stakeholders  and  believe  that 
our  decision  reflects  an  appropriate 
balance  of  the  public  interest.  Our  goal 
in  this  and  every  other  issue  under  our 
jurisdiction  is  to  make  informed, 
impartial  decisions  based  on  scientific 
and  other  considerations. 

Comment  29:  The  Service  should  stay 
with  the  .No  Action  alternative. 

Sen  ire  Response:  In  recent  years,  it 
has  become  clear  from  public  and 
professional  feedback  that  the  status  quo 
is  not  adequately  resolving  DCCO 
conflicts  for  many  stakeholders. 
Furthermore,  our  environmental 
analysis  indicated  that  conflicts  were 
more  likely  to  be  resolved  under  other 
options  than  under  Alternative  A. 

(Comment  AG:  The  proposed  rule  is  a 
wrongful  abdication  of  the  Service's 
MBT.-\  responsibilities. 

.S"en;re  Response:  We  disagree.  Rather 
than  an  abdication  of  our 
responsibilities,  this  rule  is  an  exercise 
of  them  The  public  resourc'e 
depredation  order  by  no  means  puts  an 
end  to  the  Federal  role  in  migratory  bird 
management.  The  conser\'ation  of 
migratory  bird  populations  is  and  will 
remain  the  Service's  responsibility. 
SfM  (uid.  while  the  MBTA  gives  the 
Federal  Government  (as  opposed  to 
individual  States)  the  chief 
responsibility  for  ensuring  the 
ccmservation  of  migratory  birds,  this 
role  does  not  preclude  .State 
invcdvement  in  management  efforts. 
Bean  [\'-)H3]  described  the  Federal/State 
relationship  as  such  (emphases  added): 

It  is  clear  that  the  Constitutmn.  in  its 
treaty,  property,  anti  ( (imnierc  e  (  lauses, 
contains  am[)ie  sup(>nrt  fnr  the  ilcvt'lujiriu-nt 
of  a  comprehensive  bijih  nl  tfiliT.il  wildliti' 
law  and  that,  lu  the  e\li;iit  siu.h  law  cont'licts 
with  stale  law.  it  takes  preredence  over  the 
latter.  That  ncirrow  <anrlusinn.  howrvrr.  does 
nut  automatii  ally  divi'st  the  states  ot  un\  roli- 
in  the  regulation  of  wihllife  or  nnplv  tun 
preference  for  n  partuuiar  allocation  nl 
responsihihiif^  hi  turen  the  •^tatfs  ami  the 
federal  govi:rnnii:nt.  it  does  afhrm.  however, 
that  such  an  allocation  (  an  be  designed 
without  serious  fear  nf  iDnstitutional 
hindrance.  In  designiii.u  mh  h  ,i  s\sieni.  tui' 
reasons  of  policy,  prtiginiilism,  .iml  piilitu  a! 
comity,  it  is  clear  tliat  the  states  ivill  tuntmui: 


c^Rntn 
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to  play  an  important  role  either  as  a  result 
of  Federal  forbearance  or  through  the 
creation  of  opportunities  to  share  in  the 
implementation  of  federal  wildlife  programs. 

Nowhere  in  the  MBTA  is  the 
implementation  of  migratory  bird 
management  activities  limited  to  the 
Federal  Government.  In  fact,  the  statute 
specifically  gives  the  Secretary  of 
Interior  the  authority  to  determine  when 
take  of  migratory  birds  may  be  allowed 
and  to  adopt  regulations  for  this 
purpose.  Additionally,  we've  ensured 
that  this  rule  does  not  conflict  with  the 
Convention  for  the  Protection  of 
Migratory  Birds  and  Game  Mammals 
between  the  U.S.  and  Mexico  (imder 
which  cormorants  are  protected). 
Finally,  the  depredation  orders 
specifically  limit  the  authority  of  non- 
Federal  entities  through  the  terms  and 
conditions,  including  suspension  and 
revocation  procedures,  advance 
notification  requirements,  and  other 
restrictions.  We  would  also  note  that  we 
have  the  authority  to  amend  this  rule  in 
the  future  if  DCCO  population  status  or 
other  conditions  demand  it. 

Comment  31:  The  Service  should 
more  fully  consider  the  economic  value 
of  DCCOs  and  activities  associated  with 
them  such  as  birding  and  photography. 

Service  Response:  Assigning 
economic  value  to  any  wildlife  species 
is  difficult,  and  it  is  made  all  the  more 
so  when  that  species  (such  as  the  DCCO) 
is  of  little  direct  use  to  humans. 
However,  this  should  not  be  read  to 
imply  that  we  have  no  regard  for  the 
indirect  and  intangible  values  of 
cormorants  as  a  native  part  of  the  North 
American  avifauna.  As  such,  we  stated 
clearly  in  the  FEIS  (p.  6)  that  DCCOs 
"have  inherent  value  regardless  of  their 
direct  use  to  humans."  A  quantitative 
analysis  of  the  economic  benefits 
associated  with  DCCO  was  not  possible 
at  this  time  due  to  lack  of  studies  in  this 
area.  The  Service  welcomes  submission 
of  such  studies  and  will  consider  them 
in  its  analysis  of  future  depredation 
orders,  if  applicable. 

Comment  32:  In  addition  to  the 
Service,  States  and  APHIS  Wildlife 
Service  should  have  a  say  in  revoking 
authority  under  the  depredation  orders. 

Service  Response:  Since,  under  the 
MBTA,  the  Service  is  the  chief  agency 
responsible  for  migratory  bird 
management,  it  is  our  responsibility  to 
decide  when  to  revoke  an  agency's  or 
individual's  authority  under  the 
depredation  orders.  We  do,  however, 
give  agencies  a  chance  to  appeal  any 
revocation  decisions. 

Comment  33:  The  public  resource 
depredation  order  has  no  sound 
biological  underpinning. 


Service  Response:  We  have  analyzed 
the  available  biological  information  in 
the  FEIS.  We  believe  our  decision  is 
supported  by  the  information  available 
at  this  time. 

Comment  34:  Proposed  rule  contains 
too  much  "red  tape." 

Service  Response:  We  can  understand 
that  some  people  see  the  rule  as  having 
too  many  mandatory  terms  and 
conditions  but  these  are  necessary  to 
ensure  that  the  depredation  orders  are 
used  for  their  stated  purposes  and  to 
safeguard  cormorant  populations  and 
other  Federal  trust  species  (e.g.,  other 
migratory  birds  and  ESA-protected 
species).  We  tried  to  make  the  final  rule 
as  flexible  as  we  could  without 
compromising  these  factors. 

Comment  35:  The  public  resource 
depredation  order  should  be  expanded 
to  include  damages  to  private  property 
as  well. 

Service  Response:  The  public  resource 
depredation  order  does  not  provide 
direct  relief  to  private  landowners 
experiencing  DCCO  conflicts.  This  is 
partly  because  such  conflicts  have  not 
been  well-documented  and  partly 
because  our  practice  is  not  to  allow  the 
take  of  migratory  birds,  a  public 
resource,  to  alleviate  minor  damages  to 
private  resources  (a  similar  example 
would  be  hawks  that  take  privately 
owmed  game  birds).  While  the  biological 
and  other  justification  for  implementing 
the  aquaculture  and  public  resource 
depredation  orders  is  strong,  this  is  not 
necessarily  the  case  for  impacts  to 
private  resources.  In  cases  of  significant 
economic  damage  caused  by  DCCOs. 
private  landowners  may  request  a 
depredation  permit  from  the  appropriate 
Service  Regional  Migratory  Bird  Permit 
Office. 

Comment  36:  Requiring  monitoring  at 
all  control  sites  is  too  much  of  a  burden: 
agencies  should  be  able  to  use  best 
available  information. 

Service  Response:  We  understand  that 
strict  monitoring  requirements  [i.e., 
population  surveys)  can  be  cost 
prohibitive  and  that,  to  a  certain  degree 
such  monitoring  is  the  Ser\'ice's 
responsibility.  It  is  important  that 
agencies  thoroughly  evaluate  the 
impacts  of  their  management  actions  on 
DCCOs  and,  in  some  cases,  on  other 
resources,  but  we  don't  want  these 
requirements  to  be  so  cost  prohibitive 
that  agencies  are  unable  to  take  any 
action.  Thus,  in  the  final  rule,  we 
changed  slightly  the  wording  in 
§  21.48(d)(12)  to  account  for  this. 

Comment  37:  Monitoring  should  be 
required  no  less  than  once  ever\'  3  years. 

Service  Response:  The  Service 
currently  surveys  or  sponsors  surx'eys  of 
colonial  waterbirds  ever\'  5-10  years. 


We  believe  that  such  frequency  is 
adequate  to  ensure  the  long-term 
conservation  of  populations  of  DCCOs 
and  other  migratory  birds. 

Comment  38:  The  winter  roost  control 
season  should  be  extended  to  include 
April. 

Service  Response:  Since  numbers  of 
DCCOs  at  fish  farms  in  the  southern 
United  States  are  known  to  peak  in 
March  and  April,  and  to  cause  the  most 
damage  at  that  time,  we  added  April  to 
the  months  in  which  roost  control  can 
occur. 

Comment  39:  Monitoring 
requirements  under  the  public  resource 
depredation  order  are  too  vague. 

Service  Response:  We  may  provide 
future  guidelines  for  monitoring  and 
evaluation  for  the  benefit  of  other 
agencies.  Until  such  guidelines  are 
issued,  the  Service  intends  to  rely  on 
States,  Tribes,  and  APHIS  Wildlife 
Services  to  develop  and  implement 
protocols  for  evaluation  of  the  effects  of 
control  actions. 

Comment  40:  The  proposal  is  likely  to 
inflame  relations  between  tribal  and 
nontribal  interests. 

Service  Response:  We  have  not  seen 
sufficient  evidence  to  evaluate  whether 
or  not  this  is  indeed  likely  to  occur. 

Comment  41:  The  aquaculture 
depredation  order  should  be  expanded 
to  include  all  48  States. 

Service  Response:  At  this  time,  we  do 
not  believe  the  available  evidence 
indicates  that  expansion  beyond  13 
States  is  necessary  to  further  protect 
commercial  aquaculture  stock.  The 
issuance  of  depredation  permits  for 
damage  at  private  fish  farms  is  a  high 
priority  and,  therefore,  it  is  generally  a 
quick  process  for  aquaculture  producers 
to  obtain  a  depredation  permit  through 
their  Regional  Migratory  Bird  Permit 
Office. 

Comment  42:  Under  the  public 
resource  depredation  order,  nonlethal 
techniques  (e.g..  harassment)  should  not 
be  prescribed  as  a  mandatory  first  step 
at  multispecies  breeding  colonies 
because  of  the  risk  of  disturbance. 

Ser\'ice  Response:  We  understand  that 
harassment  efforts  can  have  secondary 
impacts  on  other  colonially  nesting 
birds  and  that  is  precisely  why  we  did 
not  require  such  efforts  to  be  used  first 
but  rather  stated  that  they  be  used 
"when  these  are  considered  effective 
and  practicpble  by  the  responsible 
Agency  "  We  have  since  changed  it  to 
read  that  agencies  "should  first  utilize 
nonlethal  control  methods  such  as 
harassment  and  exclusion  devices  when 
these  are  considered  effective  and 
practicable  and  not  harmful  to  other 
nesting  birds." 
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Coninwut  4  <  Thr  S-tmi  *■  slunihi 
issue  jjuidfluif's  making  it  <  U-ar  what 
constitutfs  (iopr^datinn  on  a  public 
rt'Sdurt  p 

.sV-nio'  Hfspo/isf  In  dovplnpinti  ihp 
rule.  rSFWS  waiit-'d  td  nia\nni/,f'  th*' 
fU'\ihilit\  (if  other  agt'orifs  m 
dftrrmining  what  constitutes  a  puhln 
rt'sour(  f  depr^'dation   We  understand 
fh.it  there  are  coni  ern>  almut  all  ot  the 
what  it's  ■  that  ( nuld  i  nin  ei\ahly  take 
place  m  the  absence  of  guidelines.  We 
have  made  the  purpose  nf  the 
depredation  orders  clear,  and  we  trust 
that  our  agencv  [)artners  will  not  abuse 
their  authoritv   If  thev  do.  we  have  the 
option  to  suspend  or  revoke  their 
authoritv  under  the  depredation  order 
or  to  amend  this  rule 

(.onuiient  44  In  the  proposed  nil*', 
the  onlv  advanced  requirement  for 
agencies  to  initiate     control  program  is 
to  submit  a  one-time  notice  to  the 
.Service  The  rule  does  not  require 
evaluation  of  potential  impacts  before 
(  ontrol  actions  o(  (  ur 

,S>nn>'  Hr^pnn^f  In  the  fin.i!  rule, 
under  the  piiblu  resource  deprt-ri,itioii 
order,  we  have  added  a  i  lause  for 
advan<  e  notification  of  i  ontrol  actions 
that  wouhi  take  1()"m  ur  more  of  the 
birds  in  a  breeding  colony   This  will 
allow  us  to  review  such  actions  for 
( iimpliance  with  the  purpose  of  the 
order  and  for  impacts  on  overall 
cormorant  populations.  Inherent  in  the 
idea  of  this  public  resourt  e  depredation 
order  i>  the  Sendee's  trust  m  the 
(irofessionalism  and  conseAation 
expertise  i  if  the  States.  Tribes,  and 
.APHIS  Wildlife  Services.  At  the  .same 
time  \\f  will  continue  nur  role  nf 
providing  oversight  to  ensurt?  that  the 
(  umulative  effec  ts  of  activities  under 
the  depredation  orders  do  not  threaten 
the  Ioiil;  ttrm  conservation  of  DCCO 

popUKltl'  iRs 

C'tniint-nt  4  "i  There  is  no  process 
outlined  for  disputing  control  at  a 
partH  ular  site.  Control  activities  might 
( (ime  into  conflict  with  ongoing 
research  activities. 

Senicf  Ht'spnnse:  We  do  n(jt  intend  to 
establish  guidelines  for  dispute 
resoluiion  or  public  notice  of  proposed 
c:imtrol  efforts.  In  some  cases.  NEPA 
analvsis  will  be  necessary  and  thi"?  will 
open  the  door  for  limited  public  input 
regarding  specific  management  actions. 
We  cannot  guarantt-i'  that  c:onflicts 
won't  oc:cur  between  control  and 
research  activities.  Researchers  will 
need  to  (dordinate  with  loc  al  resource 
agencies  ias.  presumably,  thev  are 
alreadv  doing)  on  this  issue. 

Comment  -irt  The  public  resource 
depredation  order  should  h.ive  ,i 
requirement  for  agencit-s  to  formallv 
assess  a  control  site  before  control  is 


(  arrifd  out  to  <ietermine  potential 
impai  ts  to  other  species. 

Sfi^  II  e  Hf^ponsf  We  do  not  inten(f  to 
require  formal  assessment  of  control 
sites  before  control  is  conducted   The 
final  rule  reijuires  that  agencies  must 
prov  ide  advani  t'  notific dtion  for  cf-rtain 
ai  tions.  iiK  hiding  inform. ition  on  the 
lo(  ation  and  a  description  (d  the 
proposed  control  activitv.  specifving 
what  publit   resouri  es  are  being 
irw^iacted,  how  manv  birds  are  likely  to 
be  taken  and  what  approximate 
pen  entage  thev  are  of  total  IXXXJs 
present,  and  which  spe(  les  of  other 
birds  are  present   Ailditionally,  in  their 
annual  reports,  agencies  must  provide 
us  with  det.iiled  information  on  why 
thev  re  I  onduc:ting  control  ac;tions, 
including  what  thev're  doing  to 
minimize  effects  on  other  species. 
.Agencies  don't  have  to  report  this 
information  until  after  control  actions 
have  oc:curred.l)ut  we  believe  this 
process  is  sufficitmt. 

Commpnt  4^  The  proposed  rule 
seems  to  \  mlate  the  Service's  mission  to 
"conserve,  [irotei  t,  and  enh.uice  fish, 
wildlife  and  plants  and  thtdr  habitats 
fur  the  (  ontinuing  benefit  of  the 
Amern  an  people." 

Serv;rt'  /i'-  s^nuise  We  do  not  in  any 
way  belie\>   that  the  rule  interferes  with 
nur  conseiv  ation  mission.  Our 
responsiliiiilv  is  to  ensure  the  long-term 
( onserv  at  ion  uf  !)(  X  !( )  [lopulations.  anci 
we  will  do  so.  A  mission  is  a  general 
statement  of  an  agency's  vision  that,  bv 
its  verv  nature.  (  annot  encompass  everv 
potenti.tl  management  resjionsibility . 
We  believe  that  man.igmg  i  ertain 
species  to  address  ei  onomu  or  social 
concerns,  while  ensuring  the  long-term 
conservation  of  such  species  is 
consistent  with  our  mission, 

Commfnt  4f<    The  Servict;  has  not 
established  a  process  by  which  other 
agencies  could  set  population  goals 

Service  Responsr  .\t  some  point  in 
the  future,  we  mav  initiate  a  process  for 
setting  po[!ulation  t^o.ils   States  and 
othc^r  agencies  an'  tuilv  (  ajiable  of  doing 
this  on  th''ir  own  in  Ux  iil  situations 
(DC(X)  m.iiiagement  efforts  on  Little 
Galloo  Island  in  New  '^'ork  are  a  good 
example!  The  publu  resmirce 
depr>'ila!iiin  ucdcT  does  not  authorize 
rt'i^ion.il  jjupulation  management,  and. 
theifti'ir    rt'Ljion.il  goals  are  not  vet 
necessarv 

CuiitiUfiU  4'J-  The  return  of  an 
extirpated  species  to  its  former  breeding 
range  is  a  positive  e(  ologu  al  event, 

StTi'lcf  Hrsfi'insf   Weseloh  ft  ill 
(1995.  p48)  wrote  that  DCCO  population 
increases  in  North  Amt^rica  'have 
involved  more  than  just  a  re-occupation 
of  areas  whit  h  experienced  severe 
population  declines  or  extirpaticms 


*    *    *  previously  unoccupied  breeding 
and  wintering  areas  have  now  been 
colonized"  and  gave  three  citations 
suppiirting  this  hypothesis.  Regardless 
of  whether  or  not  DCCOs  had  previously 
occurred  in  some  parts  of  their  range, 
we  have  to  manage  and  conserve  them 
hv  today's  standards,  not  those  of  a 
hundred  (or  more)  years  ago.  Our  intent 
under  the  final  rule  is  not  to  eliminate 
cormorants  on  a  regional  or  national 
level  but  to  manage  them,  even  to  the 
point  of  reducing  local  populations,  so 
that  there  are  fewer  impacts  to  natural 
and  human  resources.  We  fully 
understand  that  fish-eating  birds  are  a 
natural  part  of  the  ecosystem  and  that, 
within  limits  prescribed  by  the  need  to 
consider  the  bigger  picture  than 
"ecological"  factors  alone,  population 
recovery  is  a  positive  event, 

C'oni/nenf  50:  Only  State  wildlife 
agencies  should  be  allowed  to  take  or 
permit  the  take  of  DCCOs  at  nesting 
colonies  in  their  State. 

Senicf  Response:  Under  the  public 
resource  depredation  order,  any  agency 
that  takes  DCCOs  must  have  landowner 
permission  and.  if  required,  a  State 
permit  to  take  DCCOs.  We  believe  that 
these  clauses  are  sufficient  to  avoid 
compromising  State  oversight. 

(A>mn)ent  51:  Issuing  a  resource 
depredation  order  for  DCCOs  under  the 
proposed  rule  would  set  a  dangerous 
precedent  for  fish-eating  birds  in  the 
1  'nited  States  and  in  other  nations  to 
our  south. 

Sen-ice  Response:  We  do  not  agree 
with  the  statement  that  the  depredation 
orders  are  a  "dangerous"  precedent. 
F.ai  h  conflict  must  be  evaluated  on  its 
own  merits.  If  problems  with  other  fish- 
eating  birds  arise  in  the  future,  we  will 
give  full  and  fair  i  onsideration  to  these 
issues 

Comment  5J:  The  Service  should 
require  safe  management  prac;tices  when 
DCCO  control  is  conducted  to  protect 
birders. 

Sen  ice  Response:  Conducting  DC('0 
(ontroi  in  a  maiint>r  that  does  not 
threat(>n  human  health  or  safety  is  the 
responsibility  of  the  agencies  and 
individuals  carrying  out  the  actions. 

C.omment  ,7,y,The  scientific  and 
public  outcry  against  the  Service's 
proposed  rule  should  be'convincing, 
Sound  science  is  being  supplanted  by 
perceptions  fueling  political  cries  for 
substantial  lethal  population  controls. 

Sen  ice  Response:  We  would  note  that 
there  is  also  public  outcry  against  the 
status  quo  and  in  support  of  the  final 
rule.  We  believe  that  our  decision  is 
supported  bv  the  available  data. 
Furthermore,  the  rule  requires  that 
agencies  who  act  under  the  public 
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resource  depredation  order  have  sound 
reasoning  for  doing  so. 

Comment  54:  The  Service  must 
publisfi  a  Final  EIS,  Record  of  Decision, 
and  appropriate  Section  7  consultation 
documents  prior  to  engaging  in  the 
rulemaking  process. 

Service  Response:  This  is  not  a  correct 
statement  of  the  requirements  of  either 
the  National  Environmental  Policy  Act 
or  the  Endangered  Species  Act.  Issuance 
of  these  regulations  is  in  compliance 
with  both  of  these  laws. 

Comment  55:  The  Service  cannot 
establish  depredation  orders  for  DCCOs 
because  they  are  not  a  "migratory  game 
bird"  pursuant  to  50  CFR  21.42. 

Service  Response:  This  is  incorrect 
because  our  authority  for  issuing  a 
depredation  order  comes  from  the 
MBTA.  not  50  CFR  21.42.  Section  21.42 
is  a  regulation  adopted  by  the  Service 
that  allows  the  Director  to  issue 
depredation  orders  imder  certain 
circumstances.  This  new  regulation  is  in 
addition  to  21.42. 

Comment  56:  The  Service  needs  to 
specify  how  the  depredation  orders  will 
be  enforced. 

Service  Response:  We  have  law 
enforcement  agents  in  every  State  who 
investigate  violations  of  Federal  wildlife 
laws.  Providing  the  details  of  how  they 
work  is  neither  necessary  nor  sensible 
since  such  details  could  prevent  the 
prosecution  of  those  who  violate  the 
terms  and  conditions  of  the  orders. 

Comment  57:  The  requirement  to 
report  imauthorized  teike  of  migratory 
birds  or  threatened  and  endangered 
species  requires  individuals  to 
incriminate  themselves  and  thus 
violates  the  Fifth  Amendment  to  the 
Constitution. 

Service  Response:  While  any  take, 
unless  permitted,  is  prohibited  by 
statute,  the  Service  directs  its 
enforcement  efforts  on  those  individuals 
or  companies  that  take  migratory  bird 
species  outside  the  scope  of  the 
depredation  orders.  It  is  incumbent  on 
those  who  will  be  working  under  the 
orders  to  have  a  working  knowledge  of 
what  is  authorized  and  to  properly  act 
under  its  terms  and  conditions.  Failure 
to  report  would  be  grounds  to  revoke 
authorization.  The  Service  sees  the 
reporting  requirements  not  as  an 
attempt  to  identify'  the  unlawful  take  of 
migratory  birds  but  as  a  management 
tool  to  reduce  unauthorized  take. 

Cormorant  Regulations  Under  the  Rule 

This  final  rule  implements  the  FEIS 
selected  action  in  the  following  ways: 
(1)  It  revises  the  1998  aquaculture 
depredation  order  that  allows  APHIS/ 
WS  to  protect  public  and  private 
aquacultural  stock  in  the  13  States  listed 


in  50  CFR  21.47  by  also  allowing  the 
take  of  DCCOs  at  winter  roost  sites  and 
at  State  and  Federal  fish  hatcheries;  and 
(2)  it  establishes  a  new  depredation 
order  authorizing  State  fish  and  wildlife 
agencies,  Federally  recognized  Tribes, 
and  APHIS/WS  to  take  DCCOs  without 
a  Federal  permit  to  protect  public 
resources  on  public  and  private  lands 
and  freshwaters  in  24  States  (the  13 
Stated  listed  in  50  CFR  21.47  and  11 
additional  States).  Both  of  the  actions 
revise  subpart  D  of  50  CFR  21. 

NEPA  Considerations 

In  compliance  with  the  requirements 
of  section  102(2){C)  of^e  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(C)),  and  the  Council  on 
Environmental  Quality  s  regulation  for 
implementing  NEPA  (40  CFR  1500- 
1508),  we  published  a  DEIS  in 
December  2001,  followed  by  a  100-day 
public  comment  period.  In  August  2003, 
both  the  Service  and  the  Environmental 
Protection  Agency  published  notices  of 
availability  for  the  FEIS  in  the  Federal 
Register.  This  FEIS  is  available  to  the 
public  [see  ADDRESSES). 

Endangered  Species  Act  Considerations 

Section  7(a)(2)  of  the  Endangered 
Species  Act,  as  amended  (16  U.S.C. 
1531-1543;  87  Stat.  884)  provides  that 
"Each  Federal  agency  shall,  in 
consultation  with  and  with  the 
assistance  of  the  Secretary,  insure  that 
any  action  authorized,  funded,  or 
carried  out  *   *   *  is  not  likely  to 
jeopardize  the  continued  existence  of 
any  endangered  species  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  [critical]  habitat 
*   *   *"  We  completed  a  biological 
evaluation  and  informal  consultation 
(both  available  upon  request;  see 
ADDRESSES)  under  Section  7  of  the  ESA 
for  the  action  described  in  this  final 
rule.  In  the  letter  of  concurrence 
between  the  Division  of  Migratory  Bird 
Management  and  the  Division  of 
Endangered  Species,  we  concluded  that 
the  inclusion  of  specific  conservation 
measures  in  the  final  rule  satisfies 
concerns  about  the  four  species  (piping 
plover,  interior  least  tern,  bald  eagle, 
and  wood  stork)  and  therefore  the 
proposed  action  is  not  likely  to 
adversely  affect  any  threatened, 
endangered,  or  candidate  species. 

Executive  Order  12866 

In  accordance  with  the  criteria  in 
Executive  Order  12866.  this  action  is  a 
significant  regulatory  action  subject  to 
Office  of  Management  and  Budget 
review.  OMB  has  made  this 
determination  of  significance  under  the 
Executive  Order.  OMB  has  determined 


that  this  action  raises  novel  legal  or 
policy  issues.  This  rule  will  not  have  an 
annual  economic  effect  of  $100  million 
or  more  or  adversely  affect  any 
economic  sector,  productivity, 
competition,  jobs,  the  environment,  or 
other  units  of  government.  The  purpose 
of  this  rule  is  to  help  reduce  adverse 
effects  caused  by  cormorants,  thereby 
providing  economic  relief.  The  total 
estimated  economic  impact  of  DCCOs  is 
less  than  $50  million  per  year. 
Assuming  that  landowners  (e.g.. 
aquaculture  producers)  and  other 
stakeholders  utilize,  informally  or 
formally,  some  degree  of  cost-benefit 
analysis,  the  financial  expenses  to 
control  cormorant  problems  should  not 
exceed  the  damages  incurred.  Thus  we 
can  assume  that  the  total  annual 
economic  effect  of  this  rule  will  be  less 
than  $50  million. 

This  rulemaking  action  will  not  create 
inconsistencies  with  other  agencies' 
action.*  or  otherwise  interfere  with  an 
action  taken  or  planned  by  another 
agency.  The  selected  action  is  consistent 
with  the  policies  and  guidelines  of  other 
Department  of  the  Interior  bureaus.  This 
action  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  the 
preparation  of  flexibility  analyses  for 
actions  that  will  have  a  significant 
economic  effect  on  a  substantia]  number 
of  small  entities,  which  includes  small 
businesses,  organizations,  or 
governmental  jurisdictions.  Because  of 
the  structure  of  wildlife  damage 
management,  the  economic  impacts  of 
our  action  will  fall  primarily  on  State 
governments  and  APHIS/WS.  These  do 
not  qualify  as  "small  governmental 
jiuisdictions"  under  the  Act's 
definition.  Effects  on  other  small 
entities,  such  as  aquacultural  producers, 
will  be  positive  but  are  not  predicted  to 
be  significant.  Thus,  we  have 
determined  that  a  Regulatory  Flexibility 
Act  analysis  is  not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act.  It 
will  not  have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more,  nor 
will  it  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions.  It  will  not  have  significant 
adverse  effects  on  competition. 


Caulaool      Do«i»*<»  /\7<..1        CO        M»         -1  ItC    /lAr„^. 


,J„.. 


r\r\f\f\    I  r^_ 


58032  Federal  Register 'Vol    68,  No    195  /  Wednesday.  October  8.  2003 /Rules  and  Regulations 


cmplovnu-nt,  invcstintr-nt,  productivity, 
innovation,  or  thf  ability  of  U.S. -based 
t'nterpri.-ies  to  (  ornpcto  with  fon'it;n- 
liasfd  entt-rprisfs 

Paperwork  Reduction  Act  and 
Information  Collection 

In  .ii.cnrddnt.t'  with  fht'  Paperwork 
Reduction  Act  of  1W5  (44  U  S.C 
:?5()7!d)).  the  Office  of  Manauement  and 
Budget  (C)MBi  hd.s  approved  the 
information  collection  requirements 
included  in  this  final  rule  under  OMB 
(ontroi  number  lOlH-Olil,  whu  h 
expires  on  May  31,  2006.  Agencies  may 
not  conduct  nr  sponsor,  and  a  person  is 
not  r^HjUlred  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currentlv  valid  (3MB  control  number 

We  will  collect  information  from 
State,  Tribal  and  Ffderal  agencies  and 
private  a(iuaculture  protiucers  who 
conduc  t  DCX'X)  mandgfoumt  under  the 
authoritv  of  thf  (it'[)rt'd,itiiin  orders.  The 
specific  mniiitnriiiL;  tnd  reporting 
rt'()uir>Miu'nts  .issik  latt'd  with  this  rule 
are  llst^'d  below  The  intorm.ition 
collected  will  help  us  to  determine  huw 
manv  D(XX)s  are  b^ing  taken  and  for 
wiifit  purposes. 

hi  response  to  publa  i  oinments  on 
the  proposed  rule  [bii  FK  12b5J.  March 
17.  2003),  we  added  one  new 
iiiforin.ition  <  nlltn  tion  requirement  in 
thi>  final  rulf  that  was  not  included  in 
the  firopiist'd  rule.  That  new 
re(]iiirt"m"iit  is  advance  notification  to 
thi-  S.T\  H  e  (if  any  control  actions  that 
would  trike  more  than  10  percent  of  a 
lirctMiiiit;  UCC;0  population.  This  new 
rtHjuiri^'inent  is  located  in  §  21.48  (d)(9) 
and  add^  165  hours  to  the  total  annual 
hour  buriien  of  the.se  information 
collection  requirements. 

The  information  collections 
associated  with  this  final  rule  are  in 
§^  21.47(d)(7).  (d)(8).  and  (d)(9)  and 
21,48(d)(7).  (d)(8).  (d)(9).  (d)(10)  and 
(d)(12)  and  are  listed  below  in  the 
amendments  to  .50  CFR  part  21.  The 
breakdown  of  the  information  collection 
burden  is  as  follows:  We  estimate  fhat 
^4?  2 1.47(d)(7)  and  (d)(8J  will  have  50 
annual  responses  at  an  estimated  .5 
burdt-n  hours  per  response;  we  estimate 
that  *?  21.47(d)(9)  will  have  900  annual 
responses  at  an  estimated  J  burden 
hours  per  response;  we  estimate  tliat 
*)i5  21.4H(d)(7)  and  (d)(8)  will  have  in 
annual  responses  at  an  estimated   5 
burden  hours  per  response;  we  estimate 
that  4?  21.48(d)(9)  will  have  75  annual 
responses  at  an  estimated  average  of  3 
bunlen  hours  per  response;  we  estimate 
that  i?21.48(d)(10)  will  have  60  annual 
responses  at  an  estimated  20  burden 
hours  per  response;  and  we  estim.ite 
that  i!!21.48(d)(12)  will  have  10  annual 
responses  at  an  estimated  HO  burden 


hours  per  response.  Overall,  we  estimate 
that  a  total  of  960  respondents  will 
annuallv  submit  a  total  of  1.105 
responses  to  the  recordkeeping  and 
reporting  requirements  associated  with 
these  depredation  orders.  Kach  response 
will  require  an  average  of  3.67  hours  to 
complete,  for  a  total  of  4,055  hours  per 
\ear  for  all  of  the  information  c:ollection 
and  recortikeeping  requirements  in  this 

final  rule 

OMB  regulations  at  5  CFR  part  1320 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  informatitm 
collection  and  record  keeping  activitii^s. 
If  vou  have  anv  comments  on  this 
information  collection  at  anv  time, 
please  c(mtac:t  the  .St^vice  Information 
Collection  Officer.  4401  N.  Fairfax 
Drive,  Suite  222,  Arlington,  \'A  22203 

I  Unfunded  Mandates  Reform  Act 

The  I  ntunded  Mandates  Reform  Act 
of  1995  requires  agencies  to  assess  the 
effe(  ts  (if  ("ederal  regulator\'  actions  on 
.state,  jiii  ,il.  and  Tribal  governments  and 
the  private  se(  tur  We  h<i\f  di4t!rmineci, 
in  f  omplianc  e  with  the  reciuirements  ol 
the  I  idunded  Mandates  Reform  .Xc  t,  2 
li.S.t:    1502  ft  st'q..  that  the  selected 
action  would  not  "signific  aiitlv  or 
uniquely"  affect  small  goveriunents.  .mkI 
will  not  produce  a  Feder.il  m.uulate  of 
$100  inillion  or  more  in  anv  given  ve.ir 
on  local  or  State  government  or  jirivate 
entities  Therefore,  this  ac  tion  is  not  a 
"signific  int  reenl.ttnrv  .iclion  '  under 
the  I  nfuiuleii  Mandates  Relnrni  Act. 

Takings  implication  ,\ssessment 

in  accordani  •■  v\  ith  I'xec  uti\e  ( )rder 
12630.  this  ai  iimi  dues  not  lia\i' 
significant  takings  iiiqilu  atioiis  and 
does  not  affc^ct  anv  cunstitutionally 
protected  property  rights.  This  action 
will  not  result  in  the  physic;al 
occupancy  ot  propert\ .  the  [)h\si(  ,il 
invasion  of  [iio|iert\    oi  tlie  rt^gulatory 
taking  of  anv  propert\    In  tac  t.  this 
action  will  help  alle\  i.ite  private  and 
public:  property  damage  ,iiid  allow  the 
exercise  of  otherwise  una\  ailable 
privileges 

Federalism  Ftlects 

Due  to  the  migratory  nature  of  i  ertain 
species  of  fiirds   the  F'ederal 
Governineiit  lias  )ieen  given  statutory 
respoiisibilitv   nver  these  sfiei.ies  b\'  the 
MBT.*\.  Willie  legalU  tins  responsibility 
rests  soIeK  uitb  the  Federal 
Ciovernment.  in  the  btjsl  interest  of  the 
migr<itor\  bird  resource  we  work 
cooperativeU  with  States  and  other 
relevant  ageiii  les  to  develop  and 
implement  the  various  migrator\'  bird 
man.igenieiit  plans  and  strati-gies.  This 
action  does  not  have  a  substantial  dirc!c:t 


effect  on  fiscal  capacity,  change  the 
roles  or  responsibilities  of  Federal  or 
State  governments,  or  intrude  on  State 
policy  or  administration.  It  will  allow, 
but  will  not  rc»quire.  States  to  develop 
and  implement  their  own  DCCO 
management  programs.  Therefore,  in 
accordance  with  Executive  Order  13132, 
this  action  does  not  have  significant 
federalism  effects  and  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Civil  Justice  Reform 

Under  Executive  Order  12988,  the 
Offic:e  of  the  Solicitor  has  determined 
that  this  polic:y  does  not  unduly  burden 
the  judicial  system  and  meets  the 
requirements  of  Sections  3(a)  and  3(b)(2) 
of  the  Order. 

Government-to-Government 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29.  1994. 
■Covernmimt-to-Clovernment  Relations 
with  .Nati\'e  Americ:an  Tribal 
Covernments"  (59  FR  22951)  and 
Executive  Order  13175.  we  have 
determined  that  this  action  has  no 
significant  idfec:ts  im  Federally 
reccjgnized  Indian  Tribes,  In  order  to 
[irornote  ccinsultaticm  with  Tribes,  a 
c:op\  of  the  DFIS  was  maileci  to  all 
Federally  recognized  Tribes  in  the; 
( ontinentdl  I'nited  States. 

Energy  Effects — Executive  Order  13211 

On  May  18.  2001.  the  President  issued 
Executive  Order  13211  on  regulations 
that  signific  antlv  affec:t  energy  supply, 
distribution,  and  use.  Executive  Order 
1,J211  requires  agencies  to  [irc^pare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  As  the 
stUec  ted  ac:tion  is  not  expcH:ted  to 
significantly  alfect  energy  supplies, 
distribution,  or  use,  this  action  is  not  a 
signific:ant  energy  ac:tion  and  no 
Statement  of  Energy  Effec:ts  is  required. 

Record  of  Decision 

The  Record  of  Decision  for 
management  of  double-crested 
c:orniorants  in  the  I'nited  States, 
prepared  pursuant  to  National 
Environmental  Policy  Act  (NEPA) 
regulations  at  40  CFR  1505,2,  is  hercMii 
published  in  its  entirety. 

This  Record  of  Dec:isicm  (ROD)  has 
bcHMi  developed  by  the  U,S,  Fish  and 
Wildlife  Service  (Service)  in  compliance 
with  the  agency  decision-making 
requirements  of  NEPA.  The  purpose  of 
this  ROD  is  to  document  the  Service's 
dc>cision  for  the  selection  of  an 
alt(>rnati\e  for  managing  resource 
damages  associated  with  the  double- 
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crested  cormorant  (DCCO).  Alternatives 
have  been  fully  described  and  evaluated 
in  the  August  2003  Final  Environmental 
Impact  Statement  (FEIS)  on  DCCO      • 
management  in  the  United  States. 

This  ROD  is  intended  to:  (a)  State  the 
Sen'ice's  decision,  present  the  rationale 
for  its  selection,  and  describe  its 
implementation;  (b)  identify  the 
alternatives  considered  in  reaching  the 
decision;  and  (c)  state  whether  all 
means  to  avoid  or  minimize 
environmental  harm  from 
implementation  of  the  selected 
alternative  have  been  adopted  (40  CFR 
1505.2). 

Project  Description 

Increases  in  DCCO  populations  over 
the  past  25  years,  combined  with  other 
environmental  and  social  factors,  have 
led  to  greater  occurrences  of  both  real 
and  perceived  conflicts  with  human  and 
natural  resources.  In  1999,  in  response 
to  urgings  from  the  public  and  from 
State  and  Federal  wildlife  agencies,  the 
Service  decided  to  prepare  a 
programmatic  EIS,  in  cooperation  with 
the  Wildlife  Services  program  of  the 
U.S.  Department  of  Agriculture  Animal 
and  Plant  Health  Inspection  Service 
( APHIS/ WS),  to  evaluate  the 
significance  of,  and  consider 
alternatives  to  address,  conflicts 
associated  with  DCCOs. 

Key  Issues 

Public  involvement  occurred 
throughout  the  EIS  and  rulemaking 
process.  From  1999  to  2003,  we  held  22 
public  meetings  over  the  course  of  more 
than  10  months  of  total  public 
comment.  Through  public  scoping  (the 
first  stage  of  public  comment)  and 
agency  discussions,  key  issues  were 
identified.  Key  issues  can  be  placed  into 
two  general  categories;  (1)  Impacts 
caused  by  DCCOs  (including  impacts  to 
other  birds,  fish,  vegetation, 
aquaculture.  Federally  listed  species, 
water  quality,  hatcheries,  recreational 
fishing  economies,  and  commercial 
fishing);  and  (2)  impacts  caused  by 
control  actions  (including  impacts  to 
DCCO  populations,  other  birds. 
Federally  listed  species,  and  existence 
and  aesthetic  values).  In  the  EIS 
environmental  analysis,  these  issues 
made  up  the  environmental  categories 
for  which  effects  of  the  different 
alternatives  were  considered. 

The  alternatives  were  also  considered 
in  terms  of  their  ability  to  fulfill  the 
purpose  of  the  proposed  action:  to 
reduce  resource  conflicts  associated 
with  DCCOs  in  the  contiguous  United 
States,  to  enhance  the  flexibility  of 
natural  resource  agencies  in  dealing 
with  DCCO-related  resource  conflicts. 


and  to  ensure  the  long-term 
conservation  of  DCCO  populations. 

Alternatives 

Since  the  FEIS  is  a  programmatic 
document,  the  alternatives  reflect 
general  management  approaches  to  the 
alleviation  of  DCCO  resource  damages. 
Six  alternatives  were  examined  in  the 
EIS:  (A)  No  Action,  (B)  Nonlethal,  (C) 
Increased  Local  Damage  Control,  (D) 
Public  Resource  Depredation  Order,  (E) 
Regional  Population  Reduction,  and  (F) 
Regulated  Hunting. 

Alternative  A 

Alternative  A  is  essentially  the  no 
change,  or  status  quo,  alternative.  The 
main  features  of  this  alternative  are  the 
issuance  of  a  small  number  of 
depredation  permits  to  address  DCCO 
conflicts;  an  aquaculture  depredation 
order  that  allows  commercial, 
freshwater  aquaculture  producers  in  13 
States  to  shoot  DCCOs  without  a  permit, 
unregulated  nonlethal  harassment  of 
DCCOs;  and  Director's  Order  No.  27, 
which  prevents  most  public  fish 
hatcheries  from  conducting  lethal  take 
of  DCCOs. 

Alternative  B 

Alternative  B  would  not  allow  the 
take  of  DCCOs  or  their  eggs.  Only 
harassment  methods  and  physical 
exclusion  devices  would  be  used  to 
prevent  or  control  DCCO  damages. 

Alternative  C 

Alternative  C  would  allow  for 
increased  take  of  DCCOs,  through  a 
revision  of  our  cormorant  damage 
management  practices,  but  agencies  and 
individuals  would  still  have  to  obtain  a 
depredation  permit.  It  would  also  revise 
the  aquaculture  depredation  order  to 
allow  winter  roost  control. 

Alternative  D 

Alternative  D,  the  selected  action, 
creates  a  public  resource  depredation 
order  to  authorize  State  fish  and  wildlife 
agencies.  Federally  recognized  Tribes, 
and  APHIS/WS  to' take  DCCOs  found 
committing  or  about  to  commit,  and  to 
prevent,  depredations  on  the  public 
resources  of  fish  (including  hatchery 
stock  at  Federal,  State,  and  Tribal 
facilities),  wildlife,  plants,  and  their 
habitats.  This  authority  applies  to  all 
lands  and  freshwaters  (with  appropriate 
landowner  permission)  in  24  States 
(Alabama,  Arkansas,  Florida,  Georgia, 
Illinois,  Indiana,  Iowa,  Kansas, 
Kentucky,  Louisiana,  Michigan. 
Minnesota,  Mississippi,  Missouri.  New 
York,  North  Carolina,  Ohio,  Oklahoma, 
South  Carolina,  Tennessee,  Texas, 
Vermont,  West  Virginia,  and 


Wisconsin).  This  alternative  also  revises 
the  aquaculture  depredation  order  by 
specifying  that  it  is  applicable  to 
commercial  freshwater  facilities  and 
State  and  Federal  fish  hatcheries,  and  by 
authorizing  APHIS/WS  employees  to 
take  DCCOs  at  roost  sites  in  the  vicinify 
of  aquaculture  facilities  during  the 
months  of  October,  November, 
December,  Januarj',  February,  March, 
and  April.  Depredation  permits  would 
continue  to  be  used  to  address  conflicts 
outside  the  authority  of  the  depredation 
orders. 

Alternative  E 

Alternative  E  would  reduce  regional 
DCCO  populations  to  pre-determined 
levels.  Population  objectives  would  be 
developed  on  an  interdisciplinary, 
interagency  basis  and  would  be  based 
on  the  best  available  data,  while  giving 
consideration  to  other  values.  Control 
would  be  carried  out  at  nesting, 
roosting,  wintering,  and  all  other  sites  in 
order  to  achieve  those  objectives  as 
rapidly  as  possible  without  adversely 
affecting  other  protected  migratory  birds 
or  threatened  and  endangered  species. 

Alternative  F 

Under  Alternative  F,  frameworks  to 
develop  seasons  and  bag  limits  for 
hunting  DCCOs  would  be  established 
jointly  by  Federal  and  State  wildlife 
agencies.  These  seasons  would  coincide 
with  those  for  waterfowl  hunting. 

Decision 

The  Service's  decision  is  to 
implement  the  preferred  alternative. 
Alternative  D,  as  it  is  presented  in  the 
final  rule.  This  decision  is  based  on  a 
thorough  review  of  the  alternatives  and 
their  environmental  consequences. 

Other  Agency  Decisions 

A  Record  of  Decision  will  be 
produced  by  APHIS/WS.  The 
responsible  officials  at  APHIS/WS  will 
adopt  the  FEIS. 

Rationale  for  Decision 

As  stated  in  the  CEQ  regulations,  "the 
agency's  preferred  alternative  is  the 
alternative  which  the  agency  believes 
would  fulfill  its  statutory'  mission  and 
responsibilities,  giving  consideration  to 
economic,  environmental,  technical  and 
other  factors.  "  The  preferred  alternative 
has  been  selected  for  implementation 
based  on  consideration  of  a  number  of 
environmental,  regulatory,  and  social 
factors.  Based  on  our  analysis,  the 
preferred  alternative  would  be  more 
effective  than  the  current  program:  is 
environmentally  sound,  cost  effective, 
and  flexible  enough  to  meet  different 
management  needs  around  the  country; 
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and  does  not  threaten  the  long-tprm 
sustainability  or  DCCO  populations  dt 
populations  of  any  other  natural 
resource. 

Alternative  D  was  selected  because  it 
allows  greater  responsiveness  in 
addressing  localized  resource  damages 
(and  will  therefore  be  more  effective  at 
reducing  or  preventing  them)  than  the 
No  Acti(m  Alternative  It  will  provide  a 
net  benefit  to  fish,  wildlife,  and  plants 
bv  allowing  agencies  to  control  DCX'.Os 
to  protect  these  resources  from  damages 
It  will  also  alleviate  ecimomic  damages 
to  aquaculture.  Through  successful 
implementation  of  mitigation  measures, 
it  will  not  result  in  negative  impacts  to 
DCCO  populations,  other  migratory 
birds,  or  Federallv  listed  species.  As 
such,  this  alternative  represents  the 
environmentallv  preferable  alternative. 

The  No  Action  .Mternative  (A)  was 
not  selected  for  implementatum  because 
bv  itself  it  would  not  adequately  address 
resource  damages  caused  by  DCCOs. 
The  Nonlethal  Management  Alternative 
(B)  was  not  selected  because  it  severely 
limits  the  scope  uf  allowable  c(mtrol 
techniques  and  would  not  adequately 
address  resource  damages  caused  by 
DCCOs.  The  Increased  Lo(  al  Damage 
Control  Alternative  (C;)  was  not  selected 
because  it  does  not  provide  other 
agencies  with  the  flexibility  needed  to 
adequately  address  resource  damages 
caused  bv  IX^COs.  The  Regional 
Populatiim  Reduction  Alternative  (E) 
was  not  selected  because  of  uncertainty 
about  the  actual  relationship  between 
cormorant  numbers  and  distribution 
and  subsequent  damages.  The  Regulated 
Hunting  Alternative  (F)  was  not  selected 
because  hunting  is  not  a  biologically  or 
socially  acceptable  means  of  reducing 
DC'CO  damages 

List  of  Subjects  in  50  CFR  Part  21 

Exports,  Hunting.  Imports.  Reporting 
and  recordkeeping  requirements, 
Transportation,  Wildlife. 

■  For  the  reasons  stated  in  the  preamble, 
we  hereby  amend  part  21 ,  of  subchapter 
B,  chapter  I.  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  21— {AMENDED] 

■  1 .  The  authority  citation  for  part  2 1  is 
revised  to  read  as  follows: 

Authority:  Pub  L.  95-616;  ^^2  Stat.  3112 
(16  r  S.C.  712(2)1;  Pub.  L.  106-108;  Section 
.1  of  the  .Migratorv  Bird  Treaty  Art  (16  U.S.C. 
704).  40  Stat.  755 

■  2.  In  Subpart  D.  revise  §  21.47  to  read 
as  follows: 


§  21 .47    Depredation  order  for  double- 
crested  cormorants  at  aquaculture  facilities. 

(a)  What  IS  thf  purposf  of  this 
depmdation  order?  The  purpose  of  this 
depredation  order  is  to  help  reduce 
deprfnlation  of  aquaciiltural  stock  by 
double-crested  cormorants  at  private 
fish  farms  and  State  and  Federal  fish 
hatcheries. 

;b)  lu  what  art'as  Kin  this  depredation 
order  be  implemented.''  This 
depredation  order  applies  to 
commercial  freshwater  aquaculture 
facilities  and  to  State  and  Federal  fish 
hatcheries  in  the  States  of  Alabama, 
Arkansas,  Florida.  Georgia.  Kentucky. 
Louisiana.  Minnesota.  Mississippi. 
North  Carolina.  Oklahoma.  South 
Carolina.  Tennessee,  ^iu\  Texas. 

(c)  What  does  this  depredation  order 
allow  and  who  can  participate'  (1)  This 
depredatitm  order  authorizes 
landowners,  operators,  and  tenants  (or 
their  emplovees  or  agents)  actually 
engaged  in  the  commercial.  Federal,  or 
State  production  of  freshwater 
aquai:ulture  sto(  ks  to  t.ike.  without  a 
Federal  permit,  double-crested 
cormorants  when  they  are  found 
comniit;ing  or  about  to  commit 
depredations  to  a(juacultur(>  stocks.  This 
authority  is  applicable  only  during 
davlight  hours  and  only  within  the 
boundaries  of  freshwater  commercial 
aqua(  ulture  facilities  or  State  and 
Federal  hatcheries 

(2)  This  depredation  order  authorizes 
emplovees  of  the  Wildlife  Services 
program  of  the  US  Department  of 
Agriculture  Animal  and  F'lant  Health 
Inspection  Service  to  take  double- 
crested  cormorants,  with  appropriate 
landowner  [)eriiiis,'>ioii.  at  roost  sites  in 
the  vicinity  of  aquaculture  facilities,  at 
anv  time,  day  or  night,  during  the 
months  of  October.  November, 
December,  [anuary.  February.  March, 
and  April. 

(3)  Authorized  employees  of  the 
Wildlife  Services  program  of  the  C  .S 
Department  of  Agrii  ulture  Animal  and 
Plant  Health  Inspection  Service  may 
designate  agents  to  carry  out  control, 
provided  these  individuals  act  under 
the  condifwrns  of  the  order 

(d)  What  are  the  terms  and  conditions 
of  this  order?  (\)  Persons  operating 
under  paragraph  (c)(1)  of  this  section 
mav  only  do  so  in  c  imjunction  with  an 
established  nonlethal  harassment 
program  as  certified  h\  officials  of  the 
Wildlife  Services  program  of  the  U.S. 
Department  of  Agriculture  Animal  and 
Plant  Health  Inspection  Service. 
Wildlife  Services  directive  2.330 
outlines  this  certification  process. 

(2)  Double-crested  cormorants  may  be 
taken  only  bv  shooting  with  firearms, 
including  rifles  Persons  using  shotguns 


are  required  to  use  nontoxic  shot  as 
listed  in  50  CFR  20. 21(j). 

(3)  Persons  operating  under  this 
depredation  order  may  use  decoys, 
taped  calls,  or  other  devices  to  lure 
within  gun  range  birds  committing  or 
about  to  commit  depredations. 

(4)  Persons  operating  under  this 
depredation  order  must  obtain 
appropriate  landowner  permission 
before  implementing  activities 
authorized  by  the  order. 

(5)  Double-crested  cormorants  may 
not  be  killed  contrary  to  the  laws  or 
regulations  of  any  State,  and  none  of  the 
privileges  of  this  section  may  be 
exercised  unless  the  person  possesses 
the  appropriate  State  or  other  permits,  if 
required. 

(6)  Persons  operating  under  this 
depredation  order  must  properly 
dispose  of  double-crested  cormorants 
killed  in  control  efforts: 

(i)  Individuals  may  donate  birds 
killed  under  authority  of  this  order  to 
museums  or  other  such  scientific  and 
educational  institutions  for  the  purposes 
of  scientific  or  educational  exhibition; 

(ii)  Individuals  may  also  bury  or 
incinerate  birds  taken;  and 

(iii)  Individuals  may  not  allow  birds 
taken  under  this  order,  or  their  plumage, 
to  be  sold,  offered  for  sale,  bartered,  or 
shipped  for  purpose  of  sale  or  barter. 

(7)  Nothing  in  this  depredation  order 
authorizes  the  take  of  any  migratory  bird 
species  other  than  double-crested 
cormorants.  Two  look-alike  species  co- 
occur  with  double-crested  cormorants  in 
the  southeastern  States:  the  anhinga, 
which  occurs  across  the  southeastern 
United  States,  and  the  neotropic 
cormorant,  which  is  found  in  varv'ing 
numbers  in  Texas.  Louisiana,  and 
Oklahoma.  Both  species  can  be 
mistaken  for  double-crested  cormorants, 
but  take  of  these  two  species  is  not 
authorized  under  this  depredation 
order.  Persons  operating  under  this 
order  must  immediately  report  the  take 
of  a  migratory  bird  species  other  than 
double-crested  cormorants  to  the 
appropriate  Service  Regional  Migratory 
Bird  Permit  Office. 

(8)  Nothing  in  this  depredation  order 
authorizes  the  take  of  any  species 
protected  by  the  Endangered  Species 
Act.  Persons  operating  under  this  order 
must  immediately  report  the  take  of 
species  protected  under  the  Endangered 
Species  Act  to  the  Service. 

(i)  To  protect  wood  storks  and  bald 
eagles,  the  following  conservation 
measures  must  be  observed  within  any 
geographic  area  where  Endangered 
Species  Act  protection  applies  to  these 
species:  All  control  activities  are 
allowed  if  the  activities  occur  more  than 
1 ,500  feet  from  active  wood  stork 
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nesting  colonies,  more  than  1,000  feet 
from  active  wood  stork  roost  sites,  and 
more  than  750  feet  from  feeding  wood 
storks,  and  if  they  occur  more  than  750 
feet  from  active  bald  eagle  nests. 

(ii)  At  their  discretion,  landowners, 
operators,  and  tenants  may  contact  the 
Regional  Migratory  Bird  Permit  Office  to 
request  modifrcation  of  the  measures 
listed  in  paragraph  (d)(8){i)  of  this 
section.  Such  modification  can  occiu- 
only  if  the  Regional  Director  determines, 
on  the  basis  of  coordination  between  the 
Regional  Migratory  Bird  Permit  Office 
and  the  Endangered  Species  Field 
Office,  that  wood  storks  and  bald  eagles 
will  not  be  adversely  affected. 

(iii)  If  adverse  effects  are  anticipated 
from  the  control  activities  in  a 
geographical  area  where  Endangered 
Species  Act  protection  applies  to  wood 
storks  or  bald  eagles,  either  during  the 
intra-Service  coordination  discussions 
described  above  or  at  any  other  time,  the 
Regional  Migratory  Bird  Permit  Office 
will  initiate  consultation  with  the 
Endangered  Species  Field  Offices. 

(9)  Persons  operating  imder  this 
depredation  order  must: 

(i)  Keep  a  log  recording  the  date, 
number,  and  location  of  all  birds  killed 
each  year  under  this  authorization; 

(ii)  Maintain  this  log  for  a  period  of 
3  years  (and  maintain  records  for  3 
previous  years  of  takings  at  all  times 
thereafter);  and 

(iii)  Each  year,  provide  the  previous 
year's  log  to  the  appropriate  Service 
Regional  Migratory  Bird  Permit  Office. 
Regional  Office  addresses  are  found  in 
§  2.2  of  subchapter  A  of  this  chapter. 

(10)  We  reserve  the  right  to  suspend 
or  revoke  the  authority  of  any  Agency  or 
individual  granted  by  this  order  if  we 
find  that  the  specified  purpose,  terms, 
and  conditions  have  not  been  adhered 
to  by  that  Agency  or  individual  or  if  the 
long-term  sustainability  of  double- 
crested  cormorant  populations  is 
threatened  by  that  Agency's  or 
individual's  action(s).  The  criteria  and 
procedures  for  suspension,  revocation, 
reconsideration,  and  appeal  are  outlined 
in  §§  13.27  through  13.29  of  this 
subchapter.  For  the  purposes  of  this 
section,  "issuing  officer"  means  the 
Regional  Director  and  "permit"  means 
the  authority  to  act  under  this 
depredation  order.  For  purposes  of 

§  13.29(e),  appeals  shall  be  made  to  the 
Director. 

(e)  Does  this  section  contain 
information  collection  requirements? 
Yes,  the  information  collection 
requirements  in  this  section  are 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  OMB  conti-ol 
number  1018-0121.  Federal  agencies 
may  not  conduct  or  sponsor,  and  you 


are  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

(f)  When  does  this  depredation  order 
expire?  This  depredation  order  will 
automatically  expire  on  April  30,  2009, 
unless  revoked  or  extended  prior  to  that 
date. 

■  3.  hi  Subpart  D,  add  §  21.48  to  read  as 
follows: 

§  21 .48    Depredation  order  for  double- 
crested  cormorants  to  protect  put>lic 
resources. 

(a)  What  is  the  purpose  of  this 
depredation  order?  The  piupose  of  this 
depredation  order  is  to  reduce  the 
occurrence  and/ or  minimize  the  risk  of 
adverse  impacts  to  public  resources 
(fish,  wildlife,  plants,  and  their  habitats) 
caused  by  double-crested  cormorants. 

(b)  In  what  areas  can  this  depredation 
order  be  implemented?  This 
depredation  order  applies  to  all  lands 
and  fi^shwaters  in  the  States  of 
Alabama,  Arkansas,  Florida,  Georgia, 
Illinois,  Indiana,  Iowa,  Kansas, 
Kentucky,  Louisiana,  Michigan, 
Minnesota,  Mississippi,  Missouri,  New 
York,  North  Carolina,  Ohio,  Oklahoma, 
South  Carolina,  Tennessee,  Texas, 
Vermont,  West  Virginia,  and  Wisconsin. 

(c)  What  does  this  depredation  order 
allow  and  who  can  participate?  (1)  This 
depredation  order  authorizes  State  fish 
and  wildlife  agencies.  Federally 
recognized  Tribes,  and  State  Directors  of 
the  Wildlife  Services  program  of  the 
U.S.  Department  of  Agriculture  Animal 
and  Plant  Health  Inspection  Service 
(collectively  termed  "Agencies")  to 
prevent  depredations  on  the  public 
resources  of  fish  (including  hatchery 
stock  at  Federal,  State,  and  Tribal 
facilities),  wildlife,  plants,  and  their 
habitats  by  taking  without  a  permit 
double-crested  cormorants  found 
committing  or  about  to  commit,  such 
depredations. 

(2)  Agencies  may  designate  agents  to 
carry  out  control,  provided  those 
individuals  act  under  the  conditions  of 
the  order. 

(3)  Federally  recognized  Tribes  and 
their  agents  may  carry  out  control  only 
on  reservation  lands  or  ceded  lands 
within  their  jurisdiction. 

(d)  What  are  the  terms  and  conditions 
of  this  order?  (1)  Persons  operating 
under  this  order  should  first  utilize 
nonlethal  control  methods  such  as 
harassment  and  exclusion  devices  when 
these  are  considered  effective  and 
practicable  and  not  harmful  to  other 
nesting  birds  by  the  responsible  Agency. 

(2)  Double-crested  cormorants  may  be 
taken  only  by  means  of  egg  oiling,  egg 
and  nest  desfruction,  cervical 


dislocation,  firearms,  and  CO2 
asphyxiation.  Persons  using  shotguns 
must  use  nontoxic  shot,  as  listed  in  50 
CFR  20.21(j).  Persons  using  egg  oiling 
must  use  100  percent  com  oil,  a 
substance  exempted  from  regulation  by 
the  U.S.  Environmental  Protection 
Agency  under  the  Federal  Insecticide. 
Fimgicide,  and  Rodenticide  Act. 

(3)  Persons  operating  imder  this 
depredation  order  may  use  decoys, 
taped  calls,  or  other  devices  to  lure 
within  gim  range  birds  conunitting  or 
about  to  commit  depredation  of  public 
resoiu-ces. 

(4)  Persons  operating  under  this 
depredation  order  must  obtain 
appropriate  landowner  permission 
before  implementing  activities 
authorized  by  the  order. 

(5)  Persons  operating  under  this 
depredation  order  may  not  take  double- 
crested  cormorants  contrary  to  the  laws 
or  regulations  of  any  State,  and  none  of 
the  privileges  of  this  section  may  be 
exercised  unless  the  person  possesses 
the  appropriate  State  or  other  permits,  if 
required. 

(6)  Persons  operating  under  this 
depredation  order  must  proj)erly 
dispose  of  double-crested  cormorants 
killed  in  control  efforts: 

(i)  Individuals  may  donate  birds 
killed  under  authority  of  this  order  to 
museums  or  other  such  scientific  and 
educational  institutions  for  the  purposes 
of  scientific  or  educational  exhibition; 

(ii)  Individuals  may  also  bury  or 
incinerate  birds  taken;  and 

(iii)  Individuals  may  n(3t  allow  birds 
taken  under  this  order,  or  their  plumage, 
to  be  sold,  offered  for  sale,  bartered,  or 
shipped  for  purpose  of  sale  or  barter. 

(7)  Nothing  in  this  depredation  order 
authorizes  the  take  of  any  migratory  bird 
species  other  than  double-crested 
cormorants.  Two  look-alike  species  co- 
occur  with  double-crested  cormorants  in 
the  southeastern  States:  the  anhinga, 
which  occurs  across  the  southeastern 
United  States,  and  the  neotropic 
cormorant,  which  is  found  in  varying 
numbers  in  Texas,  Louisiana,  Kansas, 
and  Oklahoma.  Both  species  C2m  be 
mistaken  for  double-crested  cormorants, 
but  take  of  these  two  species  is  not 
authorized  under  this  depredation 
order.  Persons  operating  under  this 
order  must  immediately  report  the  take 
of  a  migratory  bird  species  other  than 
double-crested  cormorants  to  the 
appropriate  Service  Regional  Migratory 
Bird  Permit  Office. 

(8)  Nothing  in  this  depredation  order 
authorizes  the  take  of  any  species 
protected  by  the  Endangered  Species 
Act.  Persons  operating  under  this  order 
must  immediately  report  the  take  of 


Fiaditral    Knoietar  /  Vrti     Rft     Nln     1  Qi;  /  YA/orlncicrloir     Cir-tnUar   Q     onnQ/Di.l 


r,w^A     \>, 


,^,.H^^, 


58036         Federal  Register/ Vol.  68,  No.  195 /Wednesday.  October  8,  2003 /Rules  and  Regulations 


species  protected  under  the  Endangered 

Species  Act  to  the  Service. 

(i)  To  protect  piping  plovers,  interior 
least  terns,  wood  storks,  and  bald  eagles, 
the  follow. ng  conservation  measures 
must  be  observed  within  any  geographic 
area  where  Endangered  Species  Act 
protection  applies  to  these  species: 

(A)  The  discharge/ use  of  firearms  tn 
kill  or  harass  double-crested  cormorants 
or  use  of  other  harassment  methods  are 
allowed  if  the  control  activities  occur 
more  than  1.000  feet  from  active  pipm^ 
plover  or  interior  least  tern  nests  or 
colonies;  occur  more  than  1,500  feet 
from  active  wood  stork  nesting  colonies, 
more  than  1 ,000  feet  from  active  wood 
stork  roost  sites,  and  more  than  750  feet 
from  feeding  wood  storks;  or  occur  more 
than  750  feet  from  active  bald  eagle 
nests: 

(B)  Other  control  activities  such  as  egg 
oiling,  cervical  dislocation,  CO: 
asphyxiation,  egg  destruction,  or  nest 
destruction  are  allowed  if  these 
activities  occur  more  than  500  feet  from 
active  piping  plover  or  interior  least  tern 
nests  or  colonies;  occur  more  than  1,500 
feet  from  active  wood  stork  nesting 
colonies,  more  than  1,000  feet  from 
active  wood  stork  roost  sites,  and  more 
than  750  feet  from  feeding  wood  storks; 
or  occur  more  than  750  feet  from  active 
bald  eagle  nests; 

(C)  To  ensure  adequate  protection  nt 
piping  plovers,  any  Agency  or  its  agents 
who  plan  to  implement  control 
activities  that  mav  affect  areas 
designated  as  piping  plover  critical 
habitat  in  the  Great  Lakes  Region  are  to 
obtain  prior  approval  from  the 
appropriate  Regional  Direi  tor  Requests 
for  approval  of  attiv  ities  in  these  areas 
must  be  submitted  to  the  Regional 
Migratorv  Bird  Pprmit  Office.  The 
Regional  Migratory  Bird  Permit  Office 
will  then  coordinate  with  the 
Endangered  Spec:ies  Field  Office  staff  to 
assess  whether  the  measures  in 
paragraph  (d)(8)(i)(B)  of  this  section  are 
adequate. 

(ii)  At  their  discretion.  Agencies  or 
thrir  agents  mav  mntact  the  Regional 
Migratorv  Bird  Pfrmit  (Office  to  request 
modification  of  the  above  measures 
Suc:h  modificaticm  can  oc:cur  onlv  if  the 
Regional  Director  determines,  on  thf 
basis  of  coordination  b*'twfen  thf 
Regional  Migratory  Bird  Permit  (Jffice 
and  the  Endangered  Species  Field 
Office,  that  the  species  listed  in 
paragraph  (d)(8)(ii  of  this  section  will 
not  be  adverselv  affected 

tiii)  If  adverse  effects  Are  anticipated 
from  the  control  activities  in  a 
geographical  area  where  Endanut'rt'd 
Species  Act  protection  applu-s  to  anv  of 
the  four  species  listed  in  paragraph 
(d)(8)(i)  of  this  section,  either  during  the 


intra-Service  coordination  discussions 
described  in  paragraph  (d)(8)(i)(C)  of 
this  sei:tion  or  at  anv  other  time,  the 
Regitmal  Migratory  Bird  Permit  Office 
will  initiate  consultation  with  the 
Endangered  Species  Field  Offices. 

(91  Responsible  Agencies  must,  before 
thev  initiate  dn\  control  activities  in  a 
given  vt-ar.  pro\  ide  a  one-time  written 
notice  to  the  appropriate  Service 
Regional  Migratorv  Bird  Permit  Office 
indu  ating  that  thev  intend  to  act  under 
this  order 

tij  Additionally,  if  any  Agency  plans 
a  single  control  action  that  would 
indi\iduallv.  or  a  siu:cession  of  such 
actions  that  would  cumulatively,  kill 
more  than  10  percent  of  the  double- 
c:rested  cormorants  in  a  breeding  colony, 
it  must  first  provide  written  notification 
to  the  appropriate  Service  Regional 
Migratorv  Bird  Permit  Office.  This  letter 
must  be  received  no  later  than  30  days 
in  advance  of  the  activity  and  must 
provide: 

(A)  The  loc:ation  (indicating  specific 
colonies,  if  applicable)  of  the  proposed 
control  activitv; 

iB)  .\  description  of  the  proposed 
control  activity,  specifying  what  public 
resources  are  being  impacted,  how 
manv  birds  art-  likelv  to  be  taken  and 
what  approximate  percentage  they  are  of 
total  D(X;Os  present,  and  which  species 
of  other  birds  art'  present;  and 

[C]  Contact  mform.ition  for  the  person 
in  charge  of  the  control  action, 

(ii)  The  Regional  Director  may  prevent 
any  such  activity  by  notifying  the 
agency  in  writing  if  the  Regional 
Director  deems  the  activity  a  threat  to 
the  long-term  sustainatiility  of  double- 
crested  cormorants  or  any  other 
migratorv  bird  species, 

(10)  Persons  operating  undf^r  this 
order  must  kee[)  records  of  ,ill  activities. 
including  those  of  designated  agents, 
carried  out  under  this  order.  (Jn  an 
annual  basis.  Agencies  must  provide  the 
Service  Regional  Migratorv  Bird  Permit 
Office  with  a  report  detailing  activities 
conducted  under  the  authority  of  this 
order,  includiiii; 

(i)  Bv  datf  ,111(1  liK  .ition.  a  summary  of 
the  nuinlitT  nt  double-crested 
cormorants  killed  and/or  number  of 
nests  in  which  eggs  were  oiled; 

(ii)  A  stati-ment  of  efforts  being  made 
to  minimize  incidental  take  of  nontarget 
species  and  a  report  of  the  number  and 
species  of  migratorv  liirds  invoked  in 
such  take,  if  am  , 

(iii)  .X  drs(  nption  of  tht?  impacts  or 
anticipated  iiupai  ts  to  public  resources 
bv  doulilt'-crested  cormorants  and  a 
statement  of  the  management  objectives 
for  the  area  in  question. 

(iv)  A  description  of  the  evidence 
supportint;  the  conclusion  that  double- 


crested  cormorants  are  causing  or  will 
cause  these  impacts; 

(v)  A  discussion  of  other  limiting 
factors  affecting  the  resource  [e.g., 
biological,  environmental,  and 
socioeconomic);  and 

(vi)  A  discussion  of  how  control 
efforts  are  expected  to.  or  actually  did. 
alleviate  resource  impacts, 

(11)  Agencies  must  provide  annual 
reports  to  the  appropriate  Service 
Regional  Migratory  Bird  Permit  Office, 
as  described  in  paragraph  (d)(10)  of  this 
section,  by  December  31  for  the 
reporting  period  October  1  of  the 
previous  year  to  September  30  of  the 
same  year.  For  example,  reports  for  the 
period  October  1,  2003,  to  September 
30,  2004,  would  be  due  on  or  before 
December  31,  2004.  The  Service  will 
regularly  review  Agency  reports  and 
will  periodically  assess  the  overall 
impact  of  this  program  to  ensure 
compatibility  with  the  long-term 
conservation  of  double-crested 
cormorants  and  other  resources, 

(12)  In  some  situations,  Agencies  may 
deem  it  necessary  to  reduce  or  eliminate 
local  breeding  populations  of  double- 
crested  cormorants  to  reduce  the 
occurrence  of  resource  impacts. 

(i)  For  such  actions.  Agencies  must; 

(A)  Comply  with  paragraph  (d)(9)  of 
this  section; 

(B)  Carefully  plan  activities  to  avoid 
disturbance  of  nontarget  species; 

(C)  Evaluate  effects  of  management     . 
activities  on  cormorants  at  the  control 
site; 

(D)  Evaluate,  by  means  of  collecting 
data  or  using  best  available  information, 
(dfects  of  management  activities  on  the 
public  resources  being  protected  and  on 
nontarget  species;  and 

(E)  Include  this  information  in  the 
report  described  in  paragraph  (d)(10)  of 
this  section, 

(ii)  Agencies  may  coordinate  with  the 
appropriate  Service  Regional  Migratory 
Bird  Permit  Office  in  the  preparation  of 
this  information  to  attain  technical  or 
other  assistance, 

(13)  We  reserve  the  right  to  suspend 
or  revoke  the  authority  of  any  Agency. 
Tribe,  or  State  Director  granted  by  this 
order  if  we  find  that  the  specified 
purpose,  terms,  and  conditions  have  not 
been  adhered  to  or  if  the  long-term 
sustainability  of  double-crested 
cormorant  populations  is  threatened  by 
the  action{s)  of  that  Agency,  Tribe,  or 
State  Director,  The  criteria  and 
procedures  for  suspension,  revocation, 
reconsideration,  and  appeal  are  outlined 
in  !?§  13,27  through  13.29  of  this 
subchapter.  For  the  purposes  of  this 
section,  "issuing  officer"  means  the 
Regional  Director  and  "permit"  means 
the  authoritv  to  act  under  this 
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depredation  order.  For  purposes  of 
§  13.29(e],  appeals  shall  be  made  to  the 
Director. 

(e)  Does  this  section  contain 
information  collection  requirements? 
Yes.  the  infonnation  collection 
requirements  in  this  section  are 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  OMB  control 
number  1018-0121.  Federal  agencies 
may  not  conduct  or  sponsor,  and  you 
are  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

(f)  When  does  this  depredation  order 
expire?  This  depredation  order  will 
automatically  expire  on  April  30,  2009, 
unless  revoked  or  extended  prior  to  that 
date. 

Dated:  September  25,  2003. 
Paul  Hoflrnan, 

Acting  Assistant  Sucretarv  for  Fish  and 
Wildlife  and  Parks. 

|FR  Doc.  03-25500  Filed  10-7-03;  8:45  am] 
BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  000407096-009&-01 ;  I.D. 
092903B] 

Fisheries  of  the  Northeastern  United 
States;  Northeast  (NE)  Multlspecies 
Fishery;  Commercial  Haddock  Harvest 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Removal  of  haddock  trip  limit. 

summary:  NMFS  announces  that  the 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator)  is  suspending 
the  haddock  trip  limit  for  the  NE 
multlspecies  fishery  for  the  remainder 
of  the  2003  fishing  year.  The  Regional 
Administrator  has  projected  that  less 
than  75  percent  of  the  haddock  target 
total  allowable  catch  (TAG)  will  be 
harvested  for  the  2003  fishing  year 
under  the  existing  restrictive  trip  limits. 
This  action  is  intended  to  allow 
fishermen  to  catch  more  of  the  haddock 
TAG,  without  exceeding  it,  and  to 
reduce  discards  of  haddock.  Therefore, 
this  action  removes  the  haddock  trip 
limit  for  the  remainder  of  the  2003 
fishing  year,  through  April  30,  2004. 

DATES:  Effective  beginning  October  3, 
2003.  through  April  30.  2004. 


FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Ghiim,  Fishery  Management 
Specialist,  978-281-9218. 
SUPPLEMENTARY  INFORMATION: 

Framework  Adjustment  33  to  the  NE 
Multlspecies  Fishery  Management  Plan, 
which  became  effective  May  1,  2000, 
implemented  the  ciurent  haddock  trip 
limit  regulations  (65  FR  21658,  April  24, 
2000).  To  ensure  that  haddock  landings 
do  not  exceed  the  appropriate  target 
TAG,  Framework  33  established  a 
haddock  trip  limit  of  3,000  lb  (1,361  kg) 
per  NE  multlspecies  day-at-sea  (DAS) 
Hshed,  and  a  maximum  trip  limit  of 
30,000  lb  (13,608  kg)  of  haddock  for  the 
period  May  1  through  September  30; 
and  5,000  lb  (2,268  kg)  of  haddock  per 
DAS  and  50,000  lb  (22,680  kg)  per  trip 
from  October  1  through  April  30. 
Framework  33  also  provided  a 
mechanism  to  adjust  the  haddock  trip 
limit  based  upon  the  percentage  of  TAG 
that  is  projected  to  be  harvested.  Section 
648.86(a)(l)(iii)(B)  specifies  that,  if  the 
Regional  Administrator  projects  that 
less  than  75  percent  of  the  baddock 
target  TAG  will  be  harvested  in  the 
fishing  year,  the  haddock  trip  limit  may 
be  adjusted.  Further,  this  section 
stipulates  that  NMFS  will  publish 
notification  in  the  Federal  Register 
informing  the  public  of  the  date  of  any 
changes  to  the  trip  limit. 

Based  on  the  December  2002 
"Declaration  of  Steven  A.  Murawski. 
Ph.D."  to  the  U.S.  District  Gourt  for  the 
District  of  Columbia."  in  the  case 
Conservation  Law  Foundation  et  al.  v. 
Evans  et  al.,  the  Georges  Bank  (GB) 
haddock  TAG  calculated  for  the  2003 
fishing  year  was  18.540  mt,  including 
both  U.S.  and  Canadian  landings.  The 
2003  Canadian  quota  for  eastern  GB 
haddock  is  6,934  mt.  The  U.S.  portion 
of  the  GB  haddock  target  TAG  for  the 
2003  fishing  year  should  be 
approximately  the  difference  between 
the  entire  GB  haddock  TAG  and  the 
Canadian  quota,  or  11.606  mt.  Based  on 
recent  historical  fishing  practices,  the 
Regional  Administrator  has  projected 
that,  under  the  current  suspension  of 
the  daily  landing  limits,  with  the  trip 
limits  still  in  effect,  GB  haddock 
landings  for  fishing  year  2003  would  be 
about  15  miUion  lb  (6.804  mt). 
accounting  for  about  59  percent  of  the 
estimated  2003  target  TAG  (11,606  mt). 
Based  on  data  from  the  2002  fishing 
year,  the  Regional  Administrator  has 
determined  thai,  if  trip  limits  were 
suspended  starting  in  August  2003  for 
the  remainder  of  the  2003  fishing  year, 
GB  haddock  landings  would  be  between 
17.36  million  lb  and  24.04  million  lb,  or 
68  to  94  percent  of  the  target  TAG.  The 
upper-bound  estimation  is  considered 


extremely  liberal  because  it  treats  all  GB 
DAS  yielding  any  NE  multlspecies  in 
fishing  year  2002  as  days  on  which  GB 
haddock  would  be  harvested  under  no 
trip  limit  in  fishing  year  2003. 

Given  that,  under  current 
management  measures,  less  than  75 
percent  of  the  2003  fishing  year 
haddock  target  TAC  is  projected  to  be 
harvested  by  April  30,  2004,  and  that 
GB  haddock  landings  will  not  exceed 
the  target  TAG  if  trip  limits  are 
suspended,  the  Regional  Administrator 
has  determined  that  suspending  the 
haddock  trip  possession  limits  will 
provide  the  industry  with  the 
opportunity  to  harvest  the  target  TAG 
for  the  2003  fishing  year,  while 
minimizing  discards  of  legal-sized 
haddock.  In  order  to  prevent  the  TAC 
from  being  exceeded,  the  Regional 
Administrator  will  closely  monitor  the 
GB  haddock  landings  and  may  adjust 
this  possession  limit  again  through 
publication  of  a  notification  in  the 
Federal  Register,  pursuant  to 
§648.86(a)(l)(iii)  if  projections  indicate 
that  the  haddock  TAG  for  fishing  year 
2003  is  likely  to  be  exceeded. 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  IJ  S.C.  1801  e(  seq. 
Dated:  October  2.  2003. 
Bruce  C.  Morehead. 

Acting  Director.  Office  of  Sustainable 
Fisheries,  .Xatinnal  Marine  Fisheries  Senice. 
[FR  Doc  03-25510  Filed  10-3-03;  2:00  pm] 
BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021122286-3036-02;  I.D. 
100203B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alasiui;  Poiiocit  in  Statistical 
Area  610  of  the  Gulf  of  Alaslca 

AGENCY:  National  Marine  Fisheries  _ 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Closure. 


SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
610  of  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  pollock  total  allowable  catch  (TAC) 
for  Statistical  Area  610  of  the  GOA. 
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DATES:  Effective  1200  hrs,  Alaska  local 

time  (Alt),  GctobtT  4   ^l)();i.  through 
2400  hrs.  Alt  ,  nfo'mber  il,  2001 

FOR  FURTHER  INFORMATION  CONTACT:  !n>[i 
i^edtnii,  M07-=S,Hh-:-2Jrt 

SUPPLEMENTARY  INFORMATION:  \MFS 

man<ii;>'>  tli''  i;ri)un(lfiNh  ti-.h^•r\  m  th>' 
(lOA  ►'Xi  lu^iv  !•  f(  imuniic.  zmu' 
according  to  the  Fisherv  Management 
Plan  for  CIroundfish  of  the  (iulf  of 
Alaska  iFMP)  [irt'p.ired  hv  the  North 
Pac;ifi(   FishiT'.  Mani^f'iui'iit  Couin  il 
under  authon!\  ot  the  Magiiusun- 
Stevens  Fisherv  Conservation  and 
Management  Act.  RegulatioIl^  governing 
fishing  bv  V  S.  vessels  in  ai  cijrdam  t- 
with  thf  FMP  appear  at  subpart  H  of  'iO 
CFK  part  hOO  and  50  C:FR  part  b79 

The  pollock  TA('  m  .Statistic:al  Ar^'a 
tilO  of  thf  (;OA  is  lt).78K  m^•tn(.  tons 
(mt)  as  fstahli^hf'd  hv  the  fin.il  200  i 
har\'est  specihcations  for  groundfish  ot 
th.>  GOA  (bH  FR  4924.  March  A.  2003). 

In  accordance  with  s^  H79.20(d)(l)U). 
the  Adriiiriistrator   Alaska  Region. 
NMFS  (Regional  .Administr.itor).  ha- 
determiiU'd  that  the  pollock  TACi  in 
StatistK  al  Area  610  has  been  reached. 
Tht'rcfure,  the  Rt'yidn.il  .Xdiiiuiistrator  is 
establishing  a  dirt'ct"(i  tishum 
allowance  of  16,738  mt.  and  is  setting 
aside  the  remaining  50  mt  as  bvcatih  tn 
support  other  anticipated  groundfish 
fisheries   hi  accordance  with 
ii>679.20(d)(l)iiii),  the  Regional 
.Administrator  finds  thai  this  directeil 
fishing  ailov\an(  I'  will  soon  he  reached 
C.onse(pientl\ .  NMFS  is  prohibiting 
directed  fishing  for  pollock  in  Statistical 
.\rea  b  10  of  the  GOA. Maximum 
retainable  amounts  mav  be  found  in  tti>' 
regulations  at  § 679.20(e)  and  (f). 

Classification 

This  ai  tion  responds  ti  >  the  best 
available  intorraatKjii  rec  I'litK'  obtained 
from  the  fishery.  The  Assistant 
.Administrator  for  Fisheries.  .NOAA 
i.-\.\i.  finds  good  cause  to  waive  the 
requirement  to  piovide  prior  notice  and 
ppportunitv  for  public  comment 
pursuant  to  the  authontv  set  forth  at  "i 
I'.S.C   5ri,}(bl(B)  as  siK  h  recjuiremeiit  is 
contrarv  to  the  public   interi'st   This 
requirement  is  cimtrar\  to  tlu-  [)uI)1h: 
interest  as  it  would  dela\  the  rlosure  of 
the  fisherv.  lead  to  exceeding  the  T.A(' 
in  Statistical  Area  610,  and  therefore 
reduce  the  public  s  ability  to  use  and 
enjoy  the  fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  ,10-dav  dclav  in  the  effective 
date  of  this  action  under  .">  U.S.C. 
553(d)(3).  This  finding  i>  based  upim 
the  reasons  provided  above  for  wai\er  of 
prior  notice  and  opportunity  for  public 
comment. 


This  action  i.s  reciuu"d  tiv  *}  679.20 

and  is  exempt  from  review  under 
Fxec  iitive  Order  12Htib 

.\uthority;  u>  i  ..^.c.  laoi  ./  .s,-(/. 

nateti:  OrtnbtT  2,  200:i. 
Hriu  I-  (..  Morchead, 
Artini^  Dim  tor.  Office  ofSiistainabh 
Fisheries.  National  Marine  Fisheries  Service. 
|FR  Doc.  03-25509  Filed  10-;j-03;  2:00  pml 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021122286-3036-02;  I.D. 
100203A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pollock  in  Statistical 
Area  620  of  the  Gulf  of  Alaska 

agency;  Nation.tl  Miriiie  FishTies 
.Service  (NMFS).  National  Oceanic  anci 
.Atmospheric  .\dii'.iiiistr.ilion  (NO.AA). 
(^ommt!rce 
ACTION:  Closure. 


SUMMARY:  NMFS  IS  prohibiting  directed 
fishing  for  polloi.k  in  StatislR:al  Area 
bJU  ot  tiie  (,ulf  of  Alaska  (GOA).  This 
action  Is  iiei  ess,ii\   to  prevent  exc  eeding 
tht!  polloc  k  tot.i!  allow. if)le  c:atch  (T.XC) 
for  Statistical  Area  620  ..(the  t;0.\ 
DATES:  Effective  1200  hrs..  Alaska  loc  al 
time  :A  1  t.).  Octotier  .\.  2003.  through 
2400  hrs  .  .\  I  t     December  31.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  [osll 
ke.itoii.  9ir-.")Hfi    '22H 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  i;rouiidtish  fisherv  in  the 
GO.\  e\i  liisiv  !■  ec  ollomii    /one 

accordiiiL;  to  i!ie  I'lsheiv  .Management 
Plan  for  Gioundtish  of  the  Gulf  of 
Alaska  (FMl'l  prepared  bv  the  North 
I'ac  ifi(   F'lsherv  M.uiagement  (lounc  il 
under  authontv  of  the  Magnuson- 
.Stevens  Fisherv  Conservation  ,md 
Management  .Ac  t.  Regulations  governing 
fisliiiig  liv  IS   vessels  in  accordance 
witfi  the  I'MP  appear  at  subpart  H  of  .tO 
t:FR  part  t)00  and  .'.()  CFR  part  679. 

The  polloc  k  T.AC  in  Statistical  Area 
t.20  of  the  C;OA  is  19.bH5  metric;  tons 
(mt)  as  established  bv  the  final  2003 
harvest  specifications  for  groundfish  of 
tlie  GOA  {r,H  FR  9924.  Man:h  i,  2003) 

in  ace  ordancc  with  *?  ti79.20(d)(  1  )(i), 
the  Region.il  .Administrator,  has 
determined  that  the  pollock  TA(]  in 
Statistic;al  Area  (.20  has  been  reached. 
Therefore,  the  Region.il  .Administrator  is 
establishing  a  directed  fishing 
allowance  of  19.635  mt.  .ind  is  setting 
aside  the  remaining  50  mt  as  bvcatc;h  to 


support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
ii679.20(d)(l)(iii),  the  Regional 
.Administrator  finds  that  this  directed 
fishing  allowance  will  socm  be  reached. 
Consequently.  .NMFS  is  prohibiting 
directed  fishing  for  pollock  in  Statistical 
Area  620  nf  the  GOA. 

Maximum  retainable  amounts  may  be 
found  in  the  regulations  at  §  679.20(e) 
and(f). 

Classification 

This  action  r(>sponds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  F'isheries.  NOAA 
(AA).  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
op[iortunitv  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
ij.S.C,  553(b)(U)  as  suc;h  requirement  is 
contrarv  to  the  public  interest.  This 
rec|uirement  is  contrary  to  the  public 
interest  .is  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the 
pollock  TAG  in  Statistical  Area  620,  and 
therefore  reduc:e  the  public's  ability  to 
usi-  and  enjoy  the  fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
[irior  notice'  and  opportunity  for  public; 
commenc 

This  action  is  rc^quired  by  i?  679.20 
anci  IS  (exempt  from  review  under 
Executive  Order  12866. 

,\uthnrity:  !<> 

D.it.'il   Oi  tol),.!  2. 
Bruce  C  Morehead, 
Actinii  Director.  Office  ofSiistdiiiDhle 
Fisheries.  National  Marine  Fisheries  Ser\i<  e 
IFR  Dm    03-2.'vi()H  Filed  1U-3-0J;  2:00  pm] 
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SUMMARY:  NMFS  issues  a  final  rule  to 
amend  regulations  governing  the  North 
Pacific  Groundfish  Observer  Program 
(observer  program).  This  action  is 
necessary  to  refine  requirements  for  the 
facilitation  of  observer  data 
transmission  and  improve  support  for 
observers.  The  final  rule  is  necessary  to 
improve  the  timely  transmission  of  high 
quality  observer  data  for  a  sector  of 
catcher  vessels  in  these  fisheries.  It  is 
intended  to  support  the  management 
objectives  of  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
and  the  Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska 
(groundfish  FMPs). 
DATES:  Effective  January  1,  2004. 
ADDRESSES:  Copies  of  the  Regulatory 
Impact  Review/Final  Regulatory 
Flexibility  Analysis  (RIR/FRFA) 
prepared  for  this  regulatory  action  may 
be  obtained  from  the  Alaska  Region, 
NMFS.  P.O.  Box  21668.  Juneau,  AK 
99802,  Attn:  Lori  Durall.  Send 
comments  on  information  collection 
requests  to  NMFS  and  to  OM3.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  (Attn:  NOAA 
Desk  Officer). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jason  Anderson.  907-586-7228  or  e- 
mail  at  jason.anderson@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

NMFS  manages  the  U.S.  groundfish 
fisheries  of  the  Gulf  of  Alaska  and  the 
Bering  Sea  and  Aleutian  Islands 
management  areas  in  the  Exclusive 
Economic  Zone  (EEZ)  under  the 
groundfish  FMPs.  The  North  Pacific 
Fishery  Management  Council  (Council) 
prepared  the  groundfish  FMPs  under 
the  authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act). 
Regulations  at  50  CFR  part  679 
implement  the  FMPs.  General 
regulations  that  also  pertain  to  U.S. 
fisheries  appear  at  subpart  H  of  50  CFR 
part  600.  Regulations  implementing  the 
interim  observer  program  were 
published  November  1. 1996  (61  FR 
56425),  amended  December  30,  1997  (62 
FR  67755)  and  December  15,  1998  (63 
FR  69024),  extended  through  2002 
under  a  final  rule  published  December 
21,  2000  (65  FR  80381),  and  extended 
again  through  2007  under  a  final  rule 
published  December  6,  2002  (67  FR 
72595).  The  observer  program  provides 
for  the  collection  of  observer  data 
necessary  to  manage  the  Alaska 
groundfish  fisheries  by  providing 
information  on  total  catch  estimation. 


discards,  prohibited  species  catch  (PSC) 
and  biological  samples  that  are  used  for 
stock  assessment  purposes.  Observers 
also  provide  information  related  to 
compliance  with  regulatory 
requirements. 

The  regulations  implementing  tlie 
observer  program  at  §  679.50  require 
observer  coverage  aboard  fishing 
vessels,  shoreside  processors,  and 
stationary  floating  processors  that 
participate  in  the  Alaska  groundfish 
fisheries.  Timely  communication 
between  the  fishing  industry  and  NMFS 
through  catch  reports  submitted  to 
NMFS  by  both  industry  and  observers  is 
crucial  to  the  effective  in-season 
monitoring  of  the  groundfish  quotas  and 
PSC  allowances.  This  final  rule 
enhances  timely  communication  by 
updating  the  hardware  requirements  for 
the  observer  communication  system 
(OCS),  requiring  vessels  to  maintain 
OCS  equipment  functionality,  clarifying 
shoreside  processor  requirements,  and 
extending  the  OCS  requirements  to  all 
catcher  vessels  required  to  have  at  least 
one  NMFS  certified  observer  on  board  at 
all  times. 

By  extending  the  OCS  program  to 
catcher  vessels  who  carry  observers  100 
percent  of  the  time,  several  deficiencies 
with  the  current  program  are  addressed. 
First,  necessary  timely  monitoring  for 
in-season  management  of  PSC  and 
discard  data  is  not  possible  under  the 
observer  data  reporting  system  currently 
used  by  catcher  vessels  delivering  to 
inshore  processors.  Shoreside  catcher 
vessel  observers  opportimistically 
transmit  data  via  fax  to  NMFS  from  a 
shoreside  processor,  which  can  be 
between  5  and  14  days  after  a  given  haul 
was  made.  This  delay  is  caused  in  part 
by  the  fact  that  an  observer  usually  must 
return  to  sea  immediately  upon 
completion  of  the  delivery  to  shoreside 
processors,  leaving  no  time  for  the 
observer  to  compile  data  into  a  format 
appropriate  for  fax  transmission  to 
NMFS,  most  often  several  hoius  worth 
of  work.  Once  received  by  NMFS,  the 
faxed  data  subsequently  must  be  hand 
entered  into  an  electronic  database, 
further  delaying  the  availability  to  in- 
season  managers. 

Second,  if  a  catcher  vessel  observer 
had  time  available  to  compile  and 
transmit  data  from  the  shoreside 
processor,  logistical  problems  remain. 
Shoreside  processors  do  support  OCS 
communication  systems  for 
transmission  of  observer  data.  However. 
OCS  software  on  these  systems  is 
designed  specifically  for  shoreside 
processor  applications  and  does  not 
support  observer  data  collected  at  sea. 
While  the  shoreside  system  could  be 
adapted  to  support  data  collected  by 


vessel  observers,  other  logistical 
problems  prevent  reliable  use  of  these 
systems  by  catcher  vessel  observers. 
These  difficulties  include  vessel 
observers  having  to  return  to  sea  prior 
to  data  input  and  transmission  via  the 
OCS  communications  system,  as  well  as 
the  lack  of  access  to  shoreside 
computers  and  communications 
equipment  that  support  the  OCS  system. 
Offices  that  house  this  equipment  at  the 
shoreside  processors  generally  are  not 
open  24  hours  a  day,  while  deliveries 
may  be  completed  at  any  time  during 
the  day. 

Installation  of  OCS  software,  in 
combination  with  point  to  point  modem 
communication  capability  aboard 
shoreside  catcher  vessels,  would  allow 
daily  electronic  transmission  of  catch 
data.  This  would  provide  NMFS  with 
observer  data  from  catcher  vessels 
within  24  hours  of  receiving  their 
delivery  reports  from  the  shoreside 
processor.  At-sea  discards  and  PSC 
could  then  be  accoimted  for  together 
with  the  landings  data  in  real-time  for 
each  OCS-equipped  vessel.  Such  real- 
time in-season  management  would  be 
expected  to  result  in  fishery  closures 
that  better  approximate  actual  quotas. 

Additionally,  observer  data  quality 
problems  can  have  a  significant  impact 
on  PSC  estimates  and  fishery  closure 
projections.  Resulting  management 
errors  can  include  early  closure  of  a 
fishery,  which  results  in  direct  lost 
revenue  to  the  fleet,  or  over  harvest  of 
a  PSC  fishery  allowance,  which  can 
impact  other  fisheries  as  the  total 
annual  PSC  limit  is  reached. 

The  OCS  program  provides  several 
advantages  and  improvements  to  NMFS' 
current  management  systems  which 
result  in  higher  quality  data.  These 
include: 

Improved  data  recording  efficiency. 
Observers  using  OCS  initially  record 
data  on  deck  forms.  These  data  are  then 
entered  into  the  vessel's  computer  and 
sent  electronically  to  NMFS.  Data 
received  by  NMFS  are  automatically 
screened  for  errors  and  may  be  accessed 
by  users  in  a  database  in  a  timely 
manner.  Without  OCS,  data  are 
transcribed  from  deck  forms  to  paper 
and  faxed  to  NMFS  for  subsequent 
electronic  entry.  Less  paperwork 
provides  observers  with  more  time  to 
dedicate  to  sampling. 

Consistent,  secure  communications 
with  observer  program  staff  and  a 
reduction  in  the  overall  frequency  of 
errors.  OCS  communications  allow 
NMFS  to  assign  to  each  deployed 
observer  an  in-season  advisor  who 
screens  data  for  errors  and  advises  the 
observer  throughout  their  deployment, 
resulting  in  improved  observer 
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performance  and  a  reduction  in  errors. 
The  qualitv  of  timelv  data  available  for 
in-season  nianat^enient  d»'<  l^lllIls  i-  thti-- 
greatly  improved 

Faster,  niort'  t'ttu  n'lil.  ami  biiih>'r 
quulitv  dfhnt'finii  The  OCS  application 
automatically  -.(  ^een^  out  many 
potential  (iata  errors  a!  the  point  of 
entrv.  These  data  are  turther  screened 
by  the  in-season  ad\isor.  and  all  data 
are  again  screened  h\  i  lunputer 
programs  and  c:orrei;ted  .it  the  f)iiiiit  ot 
debriefing.  These  processes  eliminate 
hand  checking  of  paper  data  forms. 
further  reducing  debriefing  time  and 
allowing  for  faster  a\ailahilit\  nf  the 
final  data. Installation  and  maintenance 
of  (H;S  aboard  catcher  vessels  requiring 
100  percent  observer  coverage  would 
eliminate  1.100  fa.xed  observer  reports 
and  the  associated  processing  per  year 
Avaiiabilitv  of  timelv  data  on  PSC.  by 
this  sector  of  the  fleet,  which  is  largely 
made  up  of  American  Fisht-ries  Act- 
qualified  catcher  vfsst'U  that  are 
members  of  inshore  c  ooperati\'es.  would 
improve  the  in-season  maiiagtmient  of 
the  BSAI  pollock  and  Pacific  (  od  trawl 
fisheries.  In  the  B.SAl  pollock  trawl 
fisherv.  salmon  and  herring  PSC.  are  of 
concern,  and  in  the  BSAI  Pacific  cod 
trawl  fisherv.  halibut  bvratc  h  is  of 
concern   .-Mthough  the  few  Pa(  ific  cod 
trawl  fisherv  c:losures  that  ha^e 
occurred  since  199H  have  been  h.iseil 
primarily  on  TACs  being  reached,  prior 
to  1998,  BSAI  Pacifii  i  od  tnwl  fishery 
closures  were  based  on  fialitiul  hsi  atch 
allowances  being  c:aught  before  ttie  TAC^ 
was  reac:hed.  Improved  timelines-  of 
PSC  data  transmission  would  dllov\ 
NMFS  resources  to  be  reallo(  ated  to 
processing  faxed  (fata  received  from 
observers  aboard  vessels  that  are  sub)e(  t 
to  30  percent  (  overage  requirements. 
Overall  this  would  result  in  the 
expedited  availability  to  managers  and 
improved  quality  of  all  in-season  data 
from  all  catcher  vessels  in  the  BSAI  and 
the  GOA.  This  timelv  information  also 
benefits  industry  through  acxess  via 
NMFS  web  sites.  Fleets  coordinate  their 
activity  to  avoid  areas  of  high  incidental 
catch  of  prohibited  species,  thus 
delaying  or  eliminating  costly  PSC 
closures  This  coordination  c:an  only 
work  where  information  is  available 
quickly 

More  timely  harvest  data  from  catcher 
vessels  is  also  needed  for  management 
measures  that  temporally  an<i  spatially 
disperse  some  groundfish  fisheries  in 
near  shore  areas  of  the  FEZ  off  Alaska 
(67  FR  956,  fanuary  8,  2002)  These 
measures  were  developed  as  Steller  Sea 
Lion  protection  measures  and  invi/lve 
some  time-area  restrictions  for  the 
pollock.  Pacific  cod  and  Atka  mackerel 
fisheries,  including  harvest  limits  in 


Steller  sea  lion  critic  al  habitat  To 
ensure  compliance  with  these  measures, 
levels  of  groundfish  har\est  must  be 
monitored  on  a  real-time  basis. 

F'urther  fiai  kground  tor  the 
development  of  the<egul,itorv 
amendments  i  ont. oned  in  this  final  rule 
and  the  det.nled  desi  nplioiis  of  the 
hardware  upgrades.  (  atcher  vessel 
reiiuirt'ineiits  and  funclionalit\'  of 
I  ommuiiK  .ition  s\slems  are  in  tht; 
proposed  rule  (67  FR  48604.  |uly  25, 
2002) 

("omments  on  the  proposed  rule  were 
in\  ited  for  a  :iO-day  period  that  ended 
August  26,  2002.  No  written  comments 
on  the  proposed  rule  were  received. 

Changes  From  the  Proposed  Rule 

NMFS  identified  four  necessary 
rfianges  from  the  proposed  rule  to  the 
final  rule   l^ach  is  a  te(  hnu  al.  non- 
sufist.iiitiM-  1  orre(  (ion  to  the  [)roposed 
regiilatioii  langu.ige  The  technical 
changes  to  tlie  tin.ii  rule  are  made  as 

follous 

1     The  p,iragr.ii)h  designations  for  the 
regulatory  amendments  in  the  proposed 
rule  (67  FR  48604.  |uiy  25,  2002)  are 
revised  from  (f)  to  (g)  in  this  final  rule 
to  ensure  (  oiisisteruv  with  recent 
revisions  to  i^  679.50  (67  FR  72595, 
December  6,  2002). 

2.  Regulatory  text  in  4)  679  50(g)(2) 
and  (  t)  Is  I  h-uiged  from  the  proposed 
rule  to  (  Kirifv  that  OC.S  provisions  ,ipplv 
to  statioiiiirv  floating  firocessors 
Sta'ionar\  floating  processors  provide 
the  same  tuiu  tion  as  slioresuie 
j)ro(  essors  and  ne,irl\  all  otjserver 
[)iogram  regulations  tfi.it  .ipplv  to 
shoreside  processors  also  appiv  to 
station, ir\  floating  [iro(, essors 
'I'heiejiii.',  the  I  ei^ii  Lit  lolls  in  p.iragrapfis 
[gjl2i  iUid  i>_;l(  ii  appl\  to  tiotl;  shoreside 
pro(  e-sois  ,iiid  siatioii.irv  fioating 
oriM  essors    Tht?  proposed  rule  identified 
oiiK  shoreside  processors  in  the  revised 
Iringuage  for  these  paragraphs  However. 
the  Regul.itorv  Imf)<ii:t  Revit.-w  and 
Initial  Kegul.ttorv  Flexdnlitv  Analysis 
(RIR/IKFA)  thoroughly  analyzed  the 
effects  of  this  action  on  stationary 
floating  pro(. essors.  The  regulatory 
language  for  *j  679.50(g)(2)  and  (.J)  is 
(hanged  in  the  final  rule  from  the 
proposed  rule  to  apply  to  both  shoreside 
processors  and  stationary  floating 
processors. 

t  The  term    processors"  in 
<^679  50(g)(l)(iii)(B)(l)  is  changed  to 
"personal  computers"  to  clarify 
potential  c:onfusion  between  fish 
proc:essing  operations  and  computer 
hardware 

4   The  title  to  i^  679  50  is  revi.sed  from 
the  proposed  rule  to  reflect  the 
extension  of  the;  observer  program 
through  December  31,  2007. 


Classification 

This  final  rule  has  been  determined  to 
be  significant  for  purposes  of  ExtH:utiye 
Order  12866. 

NMFS  has  prepared  a  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
for  this  action,  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  at  section  604(a).  The 
ofijectives  of  and  the  legal  basis  for  this 
action  are  described  earlier  in  the 
preamble. 

The  proposed  rule  was  published  in 
the  Federal  Register  on  |uly  25.  2002 
(67  FR  48604).  An  Initial  Rc!gulatory 
Flexibility  Analysis  (IRFA)  was 
prepared  for  the  proposed  rule,  and 
described  in  the  classifications  secticm 
of  the  preamble  to  the  rule.  The  public 
comment  period  ended  on  August  26, 
2002.  No  comments  were  received  on 
the  proposed  rule. 

The  entities  that  would  be  regulated 
by  the  proposals  are  the  BSAI  and  COA 
entities  operating  catcher-processors, 
motherships,  shoreside  processors, 
recjuirtid  to  maintain  cme  or  mr)re 
observf!rs,  and  catcher  vessels  required 
to  have  100  percent  observer  coverage. 
Data  available  for  2000  indicate  that 
there  were  34  small  (aci:ording  to  Small 
Business  Administration  criteria) 
catcher/ processors  active  that  year,  and 
31  small  catcher  vessels.  All  three  of  the 
motherships  were  assumed  to  be  large 
entities.  Five  directly  regulated 
[)rocessors  were  identified  as  small.  The 
six  C^DQ  groups  are  non-profits  and  are 
therefore  small  by  definition. 

This  regulation  does  not  impose  new 
rcH:ordkeeping  or  reporting  requirements 
on  the  regulated  small  entitit^s. 
Although  the  proposed  changes  in  the 
OCS  cominunit:ations  requirements 
recjuire  S(jme  new  expenditures  by'  small 
entities,  they  c:ontain  no  new  or  revised 
record  kt!eping  or  reporting 
requirements  for  those  entities.  The  OCS 
requirements  will  not  affect  private 
sector  record  keeping  requirements; 
they  will  facilitate  communication  of 
reports  that  are  already  required  from 
observc^rs. 

Four  alternatives  to  the  proposed 
action  were  considered.  The  status  quo 
was  rejected  because  it  would  not  meet 
the  objectives  of  the  action  for  more 
timely  and  more  accurate  data.  An 
alternative  that  would  have  restricted 
the  regulations  to  catcher-processors, 
motherships,  and  shoreside  processors 
would  have  had  a  smaller  impact  on 
directly  regulated  small  entities, 
because  it  would  not  have  regulated 
catcher  vessels  that  were  required  to 
have  100  percent  observer  coverage. 
This  alternative  was  rejected  because  it 
would  not  have  provided  faster  or  more 
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accurate  observer  data  on  this  important 
fleet  sector.  An  alternative  that  would 
have  extended  the  requirements  to 
catcher  vessels  with  30  percent  required 
coverage,  in  addition  to  catcher- 
processors,  motherships,  shoreside 
processors,  and  catcher  vessels  with  100 
percent  observer  coverage,  was  also 
rejected.  This  would  have  involved 
extending  coverage  to  several  hundred 
additional  catcher  vessels,  all  of  which 
were  estimated  to  be  small  entities. 
Concerns  were  also  raised  over  the 
security  of  the  OCS  software  on 
computers  during  periods  of  time  when 
observers  were  not  present  on  the 
vessels.  A  final  alternative  would  have 
required  OCS  coverage  on  catcher- 
processors,  motherships,  and  shoreside 
processors,  but  not  catcher  vessels.  This 
alternative  would  have  increased 
resources  devoted  to  observer  program 
data  processing  in  order  to  reduce  the 
time  it  took  to  get  catcher  vessel  data  to 
in-season  managers  for  management 
poirposes.  This  alternative  would  have 
reduced  the  impact  on  small  catcher 
vessel  entities,  however,  while  it  would 
have  reduced  the  time  to  process  data 
and  provide  it  to  in-season  managers,  it 
would  not  have  affected  the  important 
time  lag  between  at-sea  observation  by 
the  observer  and  delivery  to  observer 
program  data  processors.  In  addition,  it 
would  not  have  addressed  concerns 
over  data  quality. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated;  October  2.  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs.  National  Marine 
Fishpries  Senice. 

■  For  the  reasons  set  out  in  the  preamble, 
50  CFR  part  679  is  amended  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

■  1 .  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq..  1801  et 
seq..  and  3631  et  seq. 

■  2.  In  §  679.50,  paragraphs  (g)(l)(iii)(A), 
(g)(l)(iii)(B),  {g)(l){iii)(C),  {g)(2). 
(g)(2)(iii){B),  and  {g)(2)(iii)(C)  are  revised 
and  paragraph  (g)(3)  is  added  to  read  as 
follows: 


§  679.50    Groundf ish  Observer  Program 
applicable  through  December  31, 2007. 


(g)  *  *  * 
(1)  *  *  * 
(iii)  *  *  * 

(A)  Observer  use  of  equipment. 
Allowing  NMFS-certified  observers  to 
use  the  vessel's  communications 
equipment  and  personnel,  on  request, 
for  the  confidential  entry,  transmission, 
and  receipt  of  work- related  messages,  at 
no  cost  to  the  NMPS-certified  observers 
or  the  nation. 

(B)  Communication  equipment 
requirements.  In  the  case  of  an  operator 
of  a  catcher/processor  or  mothership 
that  is  required  to  carry  one  or  more 
observers,  or  a  catcher  vessel  required  to 
carry  an  observer  as  specified  in 
paragraph  (c)(l)(iv)  of  this  section: 

(1)  Hardware  and  software.  Making 
available  for  use  by  the  observer  a 
personal  computer  in  working  condition 
that  contains  a  full  Pentium  120  Mhz  or 
greater  capacity  processing  chip,  at  least 
32  megabytes  of  RAM,  at  least  75 
megabytes  of  free  hard  disk  storage,  a 
Windows  9x  or  NT  compatible 
operating  system,  an  operating  mouse, 
and  a  3.5-inch  (8.9  cm)  floppy  disk 
drive.  The  associated  computer  monitor 
must  have  a  viewable  screen  size  of  at 
least  14.1  inches  (35.8  cm)  and 
minimum  display  settings  of  600  x  800 
pixels.  The  computer  equipment 
specified  in  paragraph  (g)(l){iii)(B)  of 
this  section  must  be  connected  to  a 
communication  device  that  provides  a 
point-to-point  modem  connection  to  the 
NMFS  host  computer  and  supports  one 
or  more  of  the  following  protocols:  ITU 
V.22,  ITU  V.22bis,  ITU  V.32,  ITU 
V.32bis.  or  ITU  V.34.  Personal 
computers  utilizing  a  modem  must  have 
at  least  a  28.8kbs  Hayes-compatible 
modem. 

(.?)  NMFS-Supplied  software. 
Ensuring  that  the  catcher/processor, 
mothership,  or  catcher  vessel  specified 
in  paragraph  (g)(l)(iii)(B)  of  this  section 
obtains  and  has  installed  the  data  entry 
software  provided  by  the  Regional 
Administrator  for  use  by  the  observer. 

(C)  Functional  and  operational 
equipment.  Ensuring  that  the 
communications  equipment  required  at 
paragraph  {g)(l)(iii)(B)  of  this  section, 
and  that  is  used  by  observers  to  enter 
and  transmit  data,  is  fully  functional 
and  operational,  where  "functional" 
means  that  data  transmissions  to  NMFS 
can  be  initiated  effectively  aboard  the 
vessel  by  such  communications 
equipment. 
***** 

(2)  Shoreside  processor  and  stationary 
floating  processor  responsibilities.  A 
manager  of  a  shoreside  processor  or  a 


stationar}'  floating  processor  that  is 
required  to  maintain  observer  coverage 
as  specified  under  paragraph  (d)  of  this 
section  must: 

***** 

(iii)  *  *  * 

(B)  Communication  equipment 
requirements — (I)  Hardware  and 
software.  Making  available  for  use  by 
the  observer  a  personal  computer,  in 
working  condition,  with  a  full  Pentium 
120  Mhz  or  greater  capacity  processing 
chip,  at  least  32  megabytes  of  RAM,  a1 
least  75  megabytes  of  free  hard  disk 
storage,  a  Windows  9x  or  NT  compatible 
operating  system,  an  operating  mouse, 
and  a  3.5-inch  (8.9  cm)  floppy  disk 
drive.  The  associated  computer  monitor 
must  have  a  viewable  screen  size  of  at 
least  14.1  inches  (35.8  cm)  and 
minimum  display  settings  of  600  x  800 
pixels.  The  computer  equipment 
specified  in  this  paragraph  must  be 
connected  to  a  communication  device 
that  provides  a  point-to-point  modem 
connection  to  the  NMFS  host  computer 
and  supports  one  or  more  of  the 
following  protocols:  ITU  V.22,  ITU 
V.22bis,  ITU  V.32,  ITU  V.32bis,  or  ITU 
V.34.  Processors  utilizing  a  modem 
must  have  at  least  a  28.8kbs  Haves- 
compatible  modem. 

{2)  NMFS-supplied  software.  Ensuring 
that  the  shoreside  processor  or 
stationary  floating  processor  obtains  and 
installs  tbe  data  entr\'  software  provided 
by  the  Regional  Administrator  for  use  by 
the  observer. 

(C)  Functional  and  operational 
equipment.  Ensuring  that  the 
communications  equipment  required  at 
paragraph  (g)(2)(iii)(B)  of  this  section 
and  that  is  used  by  observers  to  enter 
and  transmit  data,  is  fully  functional 
and  operational,  where  functional 
means  that  data  transmissions  to  NMFS 
can  be  initiated  effectively  by  that 
equipment. 
***** 

(3)  The  owner  of  a  vessel,  shoreside 
processor,  stationary  floating  processor, 
or  buying  station  is  responsible  for 
compliance  and  must  ensure  that  the 
operator  or  manager  of  a  vessel, 
shoreside  processor,  or  stationary 
floating  processor  required  to  maintain 
observer  coverage  under  paragraphs  (c) 
or  (d)  of  this  section  complies  with  the 
requirements  given  in  paragraphs  (g)(1) 
and  (g)(2)  of  this  section. 
***** 
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Vol.  68.  No.  195 
Wednesday.  October  H.  2U0.i 


This  section  ot  the  FEDERAL  REGISTER 
contains  notices  to  the  public  o!  the  proposed 
ssuance  of  rules  and  regulations   The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunify  to  participate  in  the 
rule  rriacmg  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Part  25 

[Docket  No,  NM266:  Notice  No.  25-0^-07- 
SC] 

Special  Conditions:  Airbus  Model  A320 
Airplanes;  Child  Restraint  System 

agency:  Fpcit-ral  .\viatinn 
.\d ministration  (FAA).  DOT. 
ACTION:  NotiCH  of  proposfd  sppf  ial 
conditions 

SUMMARY:  This  notice  proposes  special 

tonditions  for  .Mrbus  Model  A320 
airplant's  These  airplanes,  as  modified 
hv  .\M.S.\FE  Inc..  will  have  novel  and 
unusual  desit^n  features  assoi  iated  with 
a  (  hild  restraint  s\stem  that  attai.he-,  to 
the  existinb^  passenger  lap  belt.  The 
applicable  airworthiness  regulations  dn 
not  cnntain  adequate  or  apprnpririte 
safetv  standards  for  this  deM^n  feature 
These  proposed  special  (  onditmiis 
contain  the  additional  safetv  standards 
that  the  .\(fministratfir  i  onsider-- 
nei;essar\  to  establish  a  level  of  .safety 
equivalent  to  that  established  by  the 
existmt;  airworthiness  standards 
DATES:  C^ommenis  must  be  received  on 
or  before  NIovember  7.  2003. 
ADDRESSES:  f'omments  on  these 
proposed  special  conditions  may  he 
maded  in  duplicate  to.  Federal  Aviatmn 
.\dministration.  Transport  .Airplane 
Direc  torate.  .Attn   Rules  Docket  lAWl- 
113).  Drjcket  No   NM266.  1601  Lind 
.\venue  SVV..  Renton,  VVashini^ton 
'i80,T5-405ti;  or  delivered  in  duplu  ate  to 
the  Transport  .-\irplane  Direc  torate  at 
the  above  address   Comments  must  be 
marked:  Docket  No   NM26b.  Comments 
mav  be  inspec  ted  in  the  Rules  Docket 
weekdays,  except  P'ederal  holidavs, 
between  7:30  am  and  4  prn 
FOR  FURTHER  INFORMATION  CONTACT: 
.Man  Sinclair.  F.AA.  .Airframe  and  Ciabin 
Safety  Branch.  A.NM-H.t.  Transport 
Airplane  Directorate.  .Aircraft 
Certification  Service,  1601  Lind  .Avenue 
SVV,,  Renton.  Washington.  9805.5-40.S6; 


telephone  (425J  227-219,5,  lac  siiiuie 
(425)  227-1149.  e-mail 

i;/o,'i  s/;)(  l,iir'"'fiia  qov 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

rhi'  I-.\.\  unites  interested  persons  to 
participate  m  this  rulemaking  bv 
suhmittint;  written  (  onuiients.  data,  or 
\  lew  s  T'he  must  helphil  comments 
rett'r''n(  e  a  >pei  itii    portion  of  the 
special  I  iinditiiiiis.  explain  the  re.isnn 
for  anv  rec  oinmended  change,  and 
inr:lude  suppnrtiii!^  d.ita   We  ,isk  that 
vou  send  us  twn  c  ^ple^  nt  written 
1  Mniineiits 

We  will  file  111  the  docket  all 
' omments  vve  receive,  as  well  as  a 
report  summarizing  eac:h  substantive 
public  contac:t  with  FAA  personnel 
concerning  these  special  conditions. 
The  doi:ket  is  available  for  public 
inspection  before  and  after  thc>  comment 
closing  date   If  vou  wish  to  review  the 
doc  ket  in  [lerson,  go  to  the  address  in 
the  ADDRESSES  sec  turn  of  this  preamble 
between  9  am,  anci  5  p,m  .  Monday 
through  Fridav.  except  Finlciral  holidavs 

W>'  will  I  (insider  all  comments  we 
receivf  on  or  before  the  c  losing  d<ite  for 
comments.  We  will  c  oiisider  c  omments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delav  We 
may  change  these  special  conditions 
based  on  the  comments  we  receive. 

If  you  want  the  F.AA  to  acknowledge 
receipt  of  vour  i  omments  on  these 
profio^cd  spec  i.ii  I  onditions.  include 
with  vour  I  oininents  a  pre-addressed. 
stamped  post(  anl  on  which  the  docket 
number  apjiears   We  will  stamp  the  date 
on  the  posti  .ird  and  mail  it  back  to  you. 

Background 

On  Februarv  12.  2003.  AMSAFE  Inc.. 
P  ()   Box  1570.  Higley,  .Arizona  K52  <6, 
applied  for  a  supplemental  type 
certificate  fur  the  modification  of  Airbus 
\fociel  .A  i2()  air[)laiies.  The  modification 
inc  ludes  <i  c  hild  restraint  system  that 
attaches  to  the  existing  pas.senger  lap 
belt  and  c:an  be  installecf  on  certain  seats 
of  Airbus  Model  A,^20  airplanes  in  order 
to  recluc:e  the  potential  for  injurv  in  the 
event  of  an  accident  The  Model  A320 
is  a  swept-wing,  conventional  tail,  twin- 
engine,  turbofan-[)owereci  transport 
airplane 

Type  Certification  Basis 

I  nder  the  prov  isions  of  *?  21,101, 
.AMSAFE  Inc    must  show  that  the 


Airbus  Model  A320  airplanes,  as 
changed,  continue  to  meet  the 
applicable!  provisions  of  the  regulations 
inc:orporated  bv  reference  in  Type 
Certific;ate  No   .A28NM,  or  the 
applicable  ."-egulations  in  effect  on  the 
date  of  application  for  the  change.  The 
regulations  inc:orporated  by  reference  in 
the  tvpe  c:ertific:ate  are  commonly 
referred  to  as  the  "original  type 
certification  basis,"  The  regulations 
incorporated  bv  reference  in  Type 
(  ertificate  No  A28NM  are  as  follows: 
14  CFR  part  25.  effec:tive  February  1. 
1965.  including  Amendments  25-1 
through  25-56:  SFAR  27.  effective 
February  1,  1974.  including 
Amendments  27-1  through  27-5;  and 
14  CFR  part  36  effec:tive  December  1, 
1969,  including  Amendments  36-1 
through  36-12,  In  addition,  the 
certification  basis  includes  other 
regulations  anci  special  conditions  that 
are  not  pertinent  to  these  special 
conditions. 

If  the  Administrator  finds  that  the 
applic  able  airworthiness  rc^gulations 
[if.,  14  CTR  part  25)  do  not  contain 
adc^ciuate  or  appropriate  safetv  standards 
for  tht;  Airbus  Mociel  A320  airplanes 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
«>21,16, 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Airbus  Model  A320 
airplanes  must  c:omply  with  the  fuel 
vent  and  exhaust  emission  requirements 
of  14  C:FR  part  34  and  the  noise 
c:ertific:ation  reijuirements  of  14  CFR 
part  36, 

Spec:ial  conditions,  as  defined  in 
|5 11.19.  are  issued  in  accordance  with 
i^  1 1  38  and  become  part  of  the  type 
certific;ation  basis  in  accordance  with 
^21,101, 

Special  c:onditions  are  initially 
applic:able  to  the  model  for  which  they 
are  issued.  Should  AMSAFE  Inc,  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  tvpe  certificate  to  incorporate  the 
same  or  similar  novel  or  unusual  design 
feature,  the  special  conditions  would 
also  applv  to  the  other  model  under  the 
provisions  of  §  21.101, 

Novel  or  Unusual  Design  Features 

The  AMSAFE  Inc,  Child  Safety 
System  (CSS)  is  an  improved  harness 
type  Child  Restraint  System  (CRS)  that 
utilizes  the  seat  back  and  the  lap  belt  on 


^  t%r^  M  jt 
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passenger  seats  to  provide  upper  torso 
restraint  and  improve  the  restraint  of 
small  children.  The  physical 
characteristics  of  small  children  will 
govern  the  use  of  the  CSS  and  must  be 
defined  according  to  accepted 
classification  standards.  The  device  is 
intended  for  children  in  the  2-  to  4-year 
age  group  who  are  prohibited  from 
being  held  in  their  parents'  arms  during 
taxi ,  take-off,  and  landing  and  must 
occupy  their  own  passenger  seat, 
typically  with  no  supplemental 
restraint.  The  CSS  is  made  with 
webbing  and  fastening  hardware  and 
consists  of  an  adjustable  strap  that 
wraps  horizontally  aroxuid  the  seat  back 
to  secure  the  device  to  the  passenger 
seat,  and  a  double  shoidder  harness  that 
is  fastened  around  the  child's  upper 
torso.  The  ends  of  the  device's  shoulder 
harness  are  held  in  place  using  the 
existing  passenger  lap  belt  that  is  passed 
through  two  open  loops  on  the  lower 
ends  of  the  device's  shoulder  straps. 
The  current  part  25  airworthiness 
regulations  are  not  adequate  to  define 
the  necessary  certification  criteria. 

Discussion 

The  CSS  is  a  non-conforming  CRS 
(that  is,  not  approved  for  use  on  aircraft 
per  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  213  and  as  such  the 
design  requirements  are  established  in 
these  special  conditions.  It  is  a  safety 
restraint  device  specifically  designed  for 
use  by  small  children  on  JetBlue 
Airways  Airbus  A320  aircraft. 

The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  staiulards  for  this 
particular  design  feature.  Additional 
safety  standards  are  therefore  necessary 
to  establish  a  level  of  safety  equivalent 
to  that  established  by  the  existing 
airworthiness  standards  for  transport 
category  airplanes. 

Additionally,  the  operating 
regulations.  14  CFR  91.107  and  121.311, 
prohibit  the  use  of  any  "vest-type  child 
restraints,  and  harness-type  child 
restraints"  for  commercial  and  private 
use  operations.  In  order  for  the  CSS, 
which  is  a  harness-type  child  restraint, 
to  be  useable  in  the  U.S..  AMSAFE  Inc., 
or  their  agent,  must  petition  the  FAA  for 
an  exemption  from  the  operating 
regulations.  The  petition  must  be 
granted  in  order  to  allow  use  of  the  CSS. 

The  following  special  conditions  can 
be  characterized  as  addressing  the  safety 
performance  of  the  system  and  the 
capability  of  the  system  to  be  installed 
and  utilized  without  creating  additional 
safety  concerns.  Because  of  the  nature  of 


the  system  and  the  direct  interface  with 
the  crew  emd  passengers,  as  well  as  the 
intended  occupants,  these  special 
conditions  are  more  rigorous  from  a 
design  standpoint  than  for  the  standard 
lapbelt  installation. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Airbus 
Model  A320  airplanes  modified  by 
AMSAFE  Inc.  Should  AMSAFE  Inc. 
apply  at  a  later  date  for  a  supplemental 
type  certificate  to  modify  any  other 
model  included  on  Type  Certificate  No. 
A28NM  to  incorporate  the  same  or 
similar  novel  or  luiusual  design  feature, 
these  special  conditions  would  apply  to 
that  model  as  well  under  the  provisions 
of§21.101. 

Conclusion 

This  action  affects  only  certain  novel 
or  imusual  design  features  on  Airbus 
Model  A320  airplanes.  It  is  not  a  rule  of 
general  applicability,  and  it  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

Authority  Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.44701, 
44702,  44704. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  Airbus 
Model  A320  airplanes  modified  by 
AMSAFE  Inc. 

1.  The  child  restraint  system  (CSS) 
must  provide  child  restraint  protection 
under  dynamic  emergency  landing 
conditions  to  prevent  serious  head  and 
other  injuries.  It  must  protect  a  range  of 
occupant  statures  for  which  the  system 
is  designed  in  accordance  with  Sections 
2.3  and  2.4  of  the  Society  of  Automotive 
Engineers  (SAE)  document  AS5276/1. 
The  CSS  must  provide  a  consistent 
approach  to  energy  absorption 
throughout  that  range. 

2.  Means  must  be  provided  to  prevent 
the  use  of  the  CSS  with  children  who 
are  outside  the  range  of  statures  for 
which  the  system  was  designed  and 
tested.  The  range  of  statures  for  which 
the  CSS  is  approved  must  be  clearly 
labeled  on  the  device. 


3.  There  must  be  obvious,  clear,  and 
concise  instructions  readily  available  to 
the  flight  and  cabin  crew  as  to  the 
proper  installation  and  use  of  the  CSS 
system  for  children. 

4.  The  design  of  the  CSS  must  prevent 
it  from  being  incorrectly  buckled  and/or 
incorrectly  installed  such  that  the  CSS 
would  not  properly  perform  its  intended 
fimction. 

5.  The  CSS  must  meet  the  minimum 
performance  standards  of  Appendix  1 
and  the  test  conditions  of  Appendix  2 
of  Technical  Standard  Order  ClOOb. 

6.  The  CSS  must  not  impede  rapid 
egress  of  the  occupant  using  the  CSS 
and  the  occupants  seated  in  the  same 
row. 

7.  Means  must  be  provided  to  prohibit 
the  installation  and  use  of  the  CSS  in 
the  emergency  exit  rows. 

8.  The  CSS  must  be  shown  to  operate 
safely  in  the  following  locations,  or 
means  must  be  provided  to  prohibit  the 
installation  and  use  of  the  CSS  at  these 
seat  locations: 

a.  Behind  any  wall  or  seat  back  that 
has  an  inflatable  airbag. 

b.  Any  passenger  seat  that  has  an 
inflatable  restraint  system. 

c.  Side-facing  seats. 

9.  It  must  be  shown  that  the  CSS  will 
not  cause  the  occupant's  passenger  seat 
back  to  fold  over  during  a  crash 
situation  and  cause  injury  to  the 
occupant. 

10.  It  must  be  shown  that  tray  tables, 
phones  or  other  devices  installed  in  the 
seat  back  will  not  degrade  the 
performance  of  the  CSS. 

11.  Passenger  seats  approved  for 
installation  of  the  CSS  must  be  clearly 
identified  to  the  installer  by  location 
and  part  number. 

12.  The  operating  regulations,  14  CFR 
91.107  and  14  CFR  121.311,  prohibit  the 
use  of  any  "vest-type  child  restraints, 
and  harness-type  child  restraints  '  in 
commercial  and  private  use  operations. 
It  is  therefore  incumbent  upon  AMSAFE 
Inc..  or  their  agent,  to  petition  the  FAA 
for  exemption  from  these  two 
regulations.  The  exemption  must  be 
granted  in  order  for  the  system  to  be 
used  by  a  U.S.  operator. 

Issued  in  Renlon.  Washington,  on 
September  2.5,  2003 

Ali  Bahrami. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen  ice. 
IFR  Dor.  03-25423  Filed  10-7-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Part  39 

[Docket  No.  2001-NM-183-A0] 
RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  DC-&-11,  DC-«-12,  DC-8-21. 
DC^8-31,  DC-«-32,  DC-8-33,  DC-&- 
41,  DC-8-42,  and  DC-8-43  Airplanes; 
DC-8-50  Series  Airplanes;  DC-8F-54 
and  DC-8F-55  Airplanes;  DC-8-60 
Series  Airplanes;  DC-a-60F  Series 
Airplanes;  DC-a-70  Series  Airplanes; 
and  DC-8-70F  Series  Airplanes;  All 
witti  Flat  Aft  Pressure  Bulkheads 

AGENCY:  Fedpral  .\vititiiiii 

.\ilniinistration.  DOT 

ACTION:  Notice  of  proposed  rulemaking 

INPRM). 

SUMMARY:  This  document  proposes  the 

diioptinn  of  d  new  dirwnrthiness 
directive  (.-\D)  that  is  dppln  <ible  to 
certain  McDonnell  Douglas  Mudel  DC- 
8  airplanes.  This  proposal  vviuild 
require  a  one-time  inspection  of  th^'  aft 
fuseldge  skin  pdiiel  at  the  longeron  JH 
skin  splice  for  cracks;  repair  of  any 
cracks  detected;  and  reporting  of  the 
findings  of  the  inspection  to  the 
manufacturer  This  ac:tion  is  necessary 
to  detect  and  correct  cracks  in  the  aft 
hiselage  skin  at  the  longeron  28  skin 
splue,  which  < ould  lead  to  loss  of 
structural  integrity  of  the  aft  fuselase. 
resulting  in  rapid  decompressiMii  nf  thf 
airplane   This  action  is  intended  tn 
address  the  identified  unsafe  c:ondition. 
DATES;  Comments  must  he  received  by 
November  24.  2  On  A 
ADDRESSES;  Submit  i  ominents  in 
triplicate  to  the  Federal  Aviation 
.■\dministration  (FAAI.  Transport 
.■\irplane  Directorate.  ANM-1  14 
Attention:  Rules  Docket  No   2001-NM- 
ia,S-AD.  1601  Lind  Avenue.  SW., 
Kenton.  Washington  98055-4056. 
("omments  mav  be  inspected  at  this 
locatiiui  between  '1  dm.  and  3  p.m.. 
Monddv  through  Friday,  except  Federal 
holidavs  Comments  may  be  submitted 
via  fax  to  ,425)  227-1232.  Comments 
ma\'  also  be  sent  \  ia  the  Internet  using 
the  following  address:  9-anm- 
nprmrommpnt'itcia.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
■Docket  No.  2001-NM-18:J-AD"  in  the 
subjec  t  line  and  need  not  be  submitted 
in  triplicate.  C:omments  sent  via  the 
Internet  as  attached  electronic:  files  must 
be  formatted  in  .Microsoft  Word  47  tor 
Windows  or  .^SCill  text 
FOR  FURTHER  INFORMATION  CONTACT:  \in\ 
Mowerv.  .Aeronautical  Engineer. 


Airframe  Branch.  ANM-120L.  FAA,  Los 
.\ngeles  .\ircraft  Certification  Office. 
tMtiO  f'aramount  Boulevard.  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5322:  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

(Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
[iroptised  rule  liv  submitting  such 
written  data,  views,  or  arguments  as 
thev  may  desire.  Communications  shall 
identifv  the  Rules  Docket  number  and 
he  submittt'd  in  triplicate  to  the  addrcsss 
specified  .ibovc  All  i:ommunic:ations 
recei\ed  on  or  before  the  c:losing  date 
tnr  comments,  specified  above,  will  be 
( (Uisidere(f  before  taking  action  on  the 
proposed  rule  The  [iroposals  contained 
in  this  action  m,i\  be  c;hanged  in  light 
of  the  comnir'nts  re(  eived 

Submit  (  omments  using  the  following 
format 

•  Organize  comments  issue-bv-issue. 
F"or  example.  disc:uss  a  rec^uest  to 

(  hange  the  i  nmpli.ince  time  and  a 
request  to  i  hange  the  scirvict?  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific; 
change  to  the  pro(iosed  AD  ;s  being 
recjuested 

•  Include  )iistdii  ation  Ic-.^.,  reasons  or 
data)  for  each  re(juest. 

Cimiments  are  specificailv  invited  on 
the  lueiall  rei4iilator\  .  economic, 
envircmment.il,  dn^i  energy  aspects  of 
the  proposed  rule  All  comments 
submitted  will  be  a\ailable.  both  before 
and  after  the  (losing  date  for  (  omments. 
in  \h''  Rules  Docket  lor  e\ainination  by 
intt'O'sted  persons.  A  report 
snmmari/ing  each  FAA-piiblic  contact 
ciUK  erned  with  the  substance  of  this 
proposal  will  tx-  hied  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
ackimwledge  receipt  oi  their  comments 
submitted  in  response  to  this  action 
must  suhiiiit  d  self  addressed,  stamped 
postcard  mi  wliu  h  the  following 
statement  is  made     linmments  to 
Docket  Numb.'i  2l)Ol-NM-lH3-AD." 
The  postc  ard  will  be  date  stamfied  and 
returned  to  the  1  ommenter 

Availability  of  NPRMs 

Any  person  ma\  obt.un  a  copy  cif  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Direc;torate, 
ANM-1 14.  Attention:  Rules  Docket  No. 
2D01-NM-183-AD.  U)Oi  Lind  Avenue. 
SW    Kenton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that  a  crack  has  bcM-n  found 
in  the  aft  fuselage  skin  at  the  longeron 
2H  skin  splice.  This  c;rack  was  found  just 


forward  of  the  aft  pressure  bulkhead  on 
a  McDonnell  Douglas  Model  DC-8-71F 
airplane,  between  fuselage  stations 
Y=1704  and  Y=1717.  Analysis  indicated 
that  the  crack  is  due  to  fatigue  and 
could  be  a  result  of  multi-site  damage. 
Failure  to  detect  and  correct  such  a 
crack  before  it  grows  to  a  critical  length 
could  lead  to  loss  of  structural  integrity 
of  the  aft  fuselage,  resulting  in  rapid 
decompression  of  the  airplane. 

The  subject  area  on  Model  DC-8-71F 
airplanes  is  almost  identical  to  that  on 
the  other  Model  DC-8  airplanes. 
Therefore,  those  Model  DC-8  airplanes 
mav  be  subject  to  the  unsafe  condition 
revealed  on  the  Model  DC-8-71F 
airplanes, 

Explanation  of  Relevant  Service 
Information 

There  is  not  yet  any  service 
information  pertaining  to  the  propcjsed 
inspection  of  the  aft  fuselage  skin  panel 
at  the  longeron  28  skin  spice  for  cracks 
and  the  repair  of  any  such  cracks.  The 
manufacturer  is  developing  service 
information  which  may  include 
repetitive  inspections  and  repairs. 
However,  several  methods  in  the 
manufacturer's  Non-Destructive  Testing 
Standard  Practice  Manual  are  referenced 
in  this  proposed  AD  as  approved 
methods  of  inspection. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
de\(dop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  performing  a  one-time 
inspection  of  the  aft  fuselage  skin  panel 
at  the  longeron  28  skin  splice  for  cracks, 
repairing  anv  c:rac;ks  detected,  and 
rc'porting  results  of  the  inspection  (both 
negative  anci  positive)  to  the 
manufacturer. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  c:urrently  is  developing  a 
modific:ation  that  will  address  the 
unsafe  ccmdition  addressed  by  this  AD, 
Onc:e  this  modification  is  developed, 
approved,  and  available,  the  FAA  may 
consider  additional  rulemaking. 

Cost  Impact 

There  are  approximately  264 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
244  airplanes  of  U.S.  registry  would  be 
affected  bv  this  proposed  AD,  that  it 
would  take  approximately  3  work  hours 
per  airplane  to  acc;omplish  the  proposed 
inspection  and  reporting  of  results,  and 
that  the  average  labor  rate  is  $65  per 
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work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  actions  on 
U.S.  operators  is  estimated  to  be 
$47,580,  or  $195  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessar\'  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034,  February  26,  1979);  and  (3)  if 
promulgated,  will^ot  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  4011.3,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2001-NM-183- 
AD. 

Applicabilitv:  McDonnell  Douglas  Model 
DC-8-11.  DC-8-12.  DC-8-21 .  DC-8-:n,  DC;- 
8-32.  DC-8-33.  DC-8^1.  DC-H-42.  and  DC- 
8-43  airplane.s;  DC-8-51.  DC-8-.52.  DC8-53. 
and  DC-8-55  airplanes:  D(]-8F-.54  and  Df^- 
8F-55  airplanes;  DC-8-61.  DC-8-62.  and 
DC-8-63  airplanes:  DC-8-«lF.  DC-8-62F. 
and  DC-8-63F  airplanes:  DC-8-71.  DC-8-72, 
and  DC-8-73  airplanes;  and  DC-8-71  F.  DC- 
8-72F,  and  DC-8-73F  airplanes;  all  with  flat 
aft  pressure  bulkheads;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correc  t  cracks  in  the  aft 
fuselage  skin  at  the  longeron  28  skin  splice. 
which  could  result  in  loss  of  structural 
integrity  of  the  aft  fuselage,  resulting  in  a 
rapid  decompression  of  the  airplane; 
accomplish  the  following: 

One-time  Inspection  for  Cracks 

(a)  For  airplanes  that  have  accumulated 
fewer  than  24.000  total  flight  cycles  as  of  the 
effective  date  of  this  .^D:  Within  2  years  after 
the  effective  date  of  this  AD  or  prior  to 
accumulating  a  total  of  24.000  flight  cycles, 
whichever  occurs  later,  perform  an 
inspection  of  the  aft  fuselage  skin  panel 
having  part  number  (P/N)  5649328-3  along 
the  rivet  row  conmion  to  longeron  28  from 
the  tail  joint  to  the  aft  pressure  bulkhead  for 
cracks,  using  one  of  the  methods  indicated  in 
paragraph  (a)(1),  (a)(2),  or  (a)(3)  of  this  AD. 

(1)  Non-Destructive  Testing  Standard 
Practice  Manual  MDC-93K0393.  06-10- 
01.001.  High  Frequency  Eddy  Current. 
Procedure  1.  scan  48.  CTack  direction  Y. 
calibration  N 

(2)  Non-Destructive  Testing  Standard 
Practice  .Manual  MDC-03K0393.  06-10- 
03.001,  Magnetic-optif:/Edd\  Current  Imager. 
Procedure  1. 

(3)  A  method  approved  by  the  Manager. 
Los  Angeles  Aircraft  Certification  Office 
(ACO).  FAA. 

Note  1:  The  fuselage  '^kin  is  O.U.t  inih  thi(  k 
707.S-TA  aluminum,  and  the  fasteners  are 
NAS  1097  DD  '■  ij-inch  diameter  with  control 
countersink. 

Note  2:  The  tail  joint  is  at  Station  1490  for 
DC-8-50  scries  airplanes,  at  Station  1530  for 
DC-8-62,  DC-8-4)2F,  DC-B-72.  and  DC-8- 
72F  airplanes,  and  at  Station  1690  for  DC-8- 
63,  DC-8-63F.  DC-8-71.  and  DC-8-73 
airplanes. 

(b)  For  airplanes  that  have  ac(  umulated 
24,000  total  flight  cycles  or  more  as  of  the 
effective  date  of  this  AD:  Within  1  \ear  after 
the  effective  date  of  this  AD  or  within  1 ,000 
flight  cycles  after  the  effective  date  of  this 
AD.  whichever  occurs  first,  perform  the 
inspection  required  bv  paragraph  [a]  of  this 
AD. 


(c)  If  no  crack  is  detected  during  the  one- 
time inspection  required  by  paragraph  (a)  or 
(b)  of  this  AD.  as  applicable;  No  further 
action  is  reijuired  by  this  .'\D.  other  than  the 
reporting  of  the  results  of  the  insperition.  as 
required  h\  paragraph  (ej  of  this  .\D. 

Repair 

(d)  If  any  cracks  are  detected  during  the 
one-time  inspection  required  bv  paragraph 
(a)  or  (b)  of  this  AD;  Prior  to  further  flight. 
repair  the  crack  or  cracks  per  a  manner 
approved  b\  the  Manager.  Los  -Angeles  ACO. 
FAA. 

Reporting  of  Results 

(e)  Submit  a  report  of  findings  (both 
positive  and  negative)  of  the  inspection 
required  by  paragraph  (a)  or  (b)  of  this  AU 
to  the  Manager,  Struc  ture/Pavloads, 
Technical  and  Fleet  Support.  Service 
Engineering/(]ommercia]  Aviation  Services, 
Boeing  Company  at  the  applicable  time 
specified  in  paragraph  (e)(1)  or  (e)(2)  of  this 
AD.  The  report  must  include  the  inspection 
results,  a  desc  ription  of  anv  discrepaiu  ies 
found,  the  airplane  fuselage  number,  and  the 
total  number  of  landings  and  flight  hours  on 
the  airplane.  Information  (  oilec;tion 
requirements  contained  in  this  .^D  have  been 
approved  by  the  Office  of  .Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  .^c  t  of  1980  (44  U  S.C. 
3501  p/  si'q.]  and  have  been  assigned  O.MB 
Control  Number  2120-0056. 

(1)  For  airplanes  on  which  the  one-time 
inspection  is  accomplished  after  the  effective 
date  of  this  AD:  Submit  the  report  within  10 
days  after  performing  the  inspection. 

(2)  For  airplanes  on  which  the  one-time 
inspection  was  accomplished  prior  to  the 
effective  date  of  this  .\D:  Submit  the  report 
within  10  ddvs  after  the  effective  date  of  thi'- 
AD. 

Alternative  Methods  of  Compliance 

(Dd)  In  accordance  with  14  CFR  39  19.  the 
Manager,  Los  .Angeles  .ACQ,  F.AA,  is 
authorized  to  approve  alternative  \iielhods  of 
compliance  for  this  AD 

(2)  .An  -AMOC  that  pro\  ides  an  a(  (eptable 
level  of  safetx'  ina\  be  useii  for  repair  of  anv 
crat.ks  detected  during  the  inspection 
required  by  paragraph  (a)  or  (b)  of  this  .AD, 
if  it  is  approved  by  a  Boeing  Companv 
Designated  F^ngineering  Representative  (DF.R) 
who  has  been  authon/ed  b\  the  Managei.  Liis 
.Angeles  .\(XD.  to  maki'  sue  h  findings. 

Note  3:  Information  con(  erniiig  the 
existenc  e  of  approv  ed  alternative  methods  of 
compliance  with  this  .AD.  if  any.  may  be 
obtained  from  the  Los  .Angeles  ACO. 

Issued  in  Renton.  Washington,  on  Oc.tober 
2.  2003. 
.Ali  Bahrami, 

Acting  Manager.  Tmnsport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doi  .  03-25492  Filed  10-7-03;  8:4.5  am] 
BILU^4G  CODE  4910-13-P 


Ciulaonl     Doniotoo  /  A7nl        CD       XT^        ■X  Clti   /  WT^A-r^^^A^ 


r»^*^u. 


nrtrto  /r>_n«»«~.J    D..1, 


conji  1 


58046 


Federal  Register  '  Vol    68.  \n.    10')  '  Wednesdav.  October  8.  2003  /  Proposed  Rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Part  39 

[Docltet  No  2OOO-NM-110-AD] 
RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-81  (MD-81),  DC- 
9-82  (MD-^2).  DC-9-83  (MD-83).  DC- 
9-87  (MD-87)  and  MD-68  Airplanes 

agency:  [-V-dtTril  A\  i.iiiun 

Administrdtiun,  D(JT 

ACTION:  Notice  of  prnpii>fd  rul-in.ikmL; 

(NPRM). 

SUMMARY:  This  document  proposes  the 

cidiiulinii  (it  d  nfu  airwnrthiiu'ss 
iiirM.tivf  (AD)  that  ;>  ipjilu  ,\\)\<-'  to  all 
McnoiUK'Il  Doiiiila-  Mi)dri  Dt;-9-ai 
(MD-Hl).  UC-iK-aj  i\!D-H2).  nc>9-rt  I 
(MD-83).  DC:-9-87  tMD-87)  and  MD-hh 
airplanes  Thi^  proposal  would  require 
the  iinplenientatioii  of  a  program  of 
strut  tiiral  uispt'ftions  of  baseline 
structure  to  detect  anti  i;()rrect  fatigue 
( racking  in  order  to  ensure  the 
continued  airworthiness  of  these 
airplanes  as  they  iipproach  the 
maii'.itu  turer's  original  fatigue  design 
lite  i^oal  This  action  is  necessary  to 
detei  t  and  correct  fatigue  cracking  that 
could  I  ijinpromise  the  stiuctural 
mteeiitv  of  these  airplanes.  This  actir)n 
1^  inteiuied  to  address  the  identified 
un-~.*fe  1  oniiitmn 

DATES:  (  iinin'.etitN  must  be  received  by 
.\.)veni[)er  24    JOd.i. 
ADDRESSES:  SuhiiHi     i  r;;ments  in 
triphcate  to  the  Fed^Ma!  Aviation 
Administration  (FAA),  Transport 
.\irpiane  Directorate.  ANM-n4. 
Attf'ntion  Rules  Docket  No.  2000- 
0\M-nO-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-405B. 
f'oniments  ma\'  he  inspected  at  this 
location  hetweeii  M  ,  ::i,  and  3  p.m.. 
Monday  throuyii  :  riilay.  except  Federal 
holidav  s  Comments  may  be  suhmitted 
\  la  fax  to  (423)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
ttie  tollovving  address:  9-anm- 
■jprmi  nmment%faa.gov.  Comments  sent 
\ia  lax  or  the  Internet  must  contain 
"Do(  ket  ,\o,  2000-\'M-n(V-.\I)  •  m  the 
subject  line  and  need  ncjt  bt.^  submitted 
in  triplicate  (jiiiiments  sent  via  the 
Internet  as  attached  elertronit  files  must 
be  formatted  in  Mii  ro-,oft  Word  97  or 
2000  or  ASCII  text. 

The  seryic:e  information  referenced  in 
the  proposed  rule  may  he  ohtaineri  from 
Boeing  Commercial  .\ir(  raft  Croup, 
Long  Beach  Division.  .i85.T  Lakewood 
Boulevard.  Long  Beach.  C^alifornia 
9084ti.  .Attention:  Technical 


Publications  Business  Adniini.stratioii. 
Dept   Cl    L..3  1  (2-(iO).  This  information 
ma\  tie  e\.i!iiined  at  the  I-".\,\.  Transport 
Aupl.iiie  I)ire(  torate.  IdOl  land 
Avenue,  .SW..  Renton.  Washington;  or  .it 
the  FAA.  Transport  .Mrplane 
Directorate,  l.os  .Xngeles  .Airi  raft 
C.ertihi:atioii  Oflue.   intio  Paramount 
Houle'.'aid.  !.ake\sood.  (lalitoniia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Lee     .\eros[),i(  ,■  Kngineer. 
All  tr  line  lli.m.  h.  A\M~l20L.  FAA. 
rr<i:is|Hiit  .\irplane  I)ire(  torate.  Los 
Au'^eles  .\ir(  r.ift  Certlfii  .itiou  ()lfi(.e. 
Mi>li  I'.irainount  Bnulevard.  Lakewood. 
Caiitiiiiii.i  90712;  telephone  (.562)  627- 
."i.ij'i;  l,i\  l')')2)  hj~-")21(l 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  ()ei'..>ns  ire  united  to 
participate  m  llie  in.ikiug  iit  the 
jiropose.)  111!,'  h\  siihiiultiiij,  sill  li 
uiilien  d.it.c  \,  lew.  s   111  aieuineiiN  as 
thev  may  desire.  ComiuuiiK  .itir.u-,  sImH 
identif\'  the  Rules  Doc  ket  number  riiid 
be  submitted  in  triplu  ate  to  the  ,,d<lress 
specified  abo\e.  All  commuiucations 
received  on  or  before  the  (losing  date 

for  COininellts     ^[lec  died  .itlov  e    v\lll  !)e 

considereil  bi'lore  likint;  ai  iiou  on  the 
proposed  rule    ll.e  proiiosaN  i  oniained 
in  this  action  may  be  changed  in  huht 
i)f  the  comments  recei\  ed. 

Submit  (  olilllieilts  Using  lile  toliouing 

format: 

•  Organize  comments  issun-h\ -issue. 
For  example,  disc  uss  ,i  leijuest  in 
change  the  c:(implian(  e  time  ,uid  .i 
request  to  change'  the  serviiie  bullcdin 
reference  as  two  st  p.ir  ite  issues. 

•  For  each  issue,  state  wh.it  spec:ific 
change  to  the  proposed  AD  is  being 
requested. 

•  lnc:lude  justific  ation  (e.g.,  reasons  or 
data)  for  each  recjuest. 

Comments  are  specificalU  united  on 
the  overall  regulatory.  c'coiioniK 
environmental,  and  ent!rg\    ispei  ts  of 
the  proposed  rule  .\ll  i  onuiients 
suhmitted  will  be  available,  fiotli  betore 
and  after  the  c  losing  date  for  i  oininents. 
in  the  Rulers  Doc  ket  for  ex.unmation  b\ 
interested  peisons.  .V  report 
suinm.iri/iii'_;  e.u  h  FAA-public  contact 
■  oiH  erned  ',\  1th  the  substance  of  this 
proposal  will  be  tiled  in  the  Rules 
Docket. 

Commenters  v\  ishing  tlie  F.AA  to 
acknowledge  rei  eipi  lit  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  m.uie    ■Comnients  to 
Doc;ket  Number  2()0()-NM-l  10-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  •  luninenter 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANVl-n4.  Attention:  Rules  Docket  No. 
200()-NM-l  10-.\D,  1601  Lind  Avenue, 
SW.,  Ri-nton.  Washington  9805.=i-4056. 

Discussion 

In  the  early  1980's.  as  part  of  its 
continuing  work  to  maintain  the 
structural  intc'gnty  of  oldi^r  transport 
category  airplanes,  the  FAA  c:onc:lu(icHf 
that  the  incidonc;e  of  iatigue  cracking 
mav  int:rease  as  these  airplanes  reac:h  or 
exceed  thcnr  design  servic;e  goal  (DSC), 
A  signific.int  number  of  these  airplanes 
were  ap()roac:hing  or  had  exceedecf  the 
DS(i  on  which  the  initial  type 
certific  ation  approval  was  predic:ated.  In 
light  of  this,  and  as  a  result  of  inc:reased 
utilization,  longer  operational  livcvs.  and 
the  high  hncls  of  safety  e\pec:ted  of  the 
currently  operated  transport  category 
lirplaues.  we  determined  that  a 
supplemental  struc  tural  inspection 
[irogram  (SSIP)  was  necessary  to  ensure 
a  high  level  of  structural  intc^grity  for  all 
airplanes  in  the  transport  flcjet. 

Issuanf:e  of  Advisory  Circular 

.•\s  a  follow-on  trom  that 
dc-termination.  the  FAA  issued  Advisory 
(an  uiar  (.•\C.)  No.  91-.tB.  "Supiilemental 
Struc:tural  Inspection  Program  for  Large 
Transport  Category  Airplanes."  dated 
May  6.  1981.  That  AC  provides 
guidanc:e  material  to  manufac:turers  ,\\m\ 
opcuators  for  use  in  developing  a 
continuing  struc:tural  intc'grity  program 
to  ensure  safe  operation  of  older 
airplanes  throughout  their  operational 
lives.  This  guidance  material  applii^s  to 
transport  airplan(!s  that  were  certifit^d 
under  the  fail-safe  requirements  of  part 
4b  I  "Airplane  Airworthiness.  Transport 
Categoric>s")  of  the  Civil  Air  Rc;gulations 
id  the  Fcnieral  Aviation  Regulations 
;F.\R)  fl4  C:FR  part  2ri).  and  that  have 
a  lu.ixinium  gross  weight  greater  than 
75.000  pounds.  The  procedures  set  forth 
in  that  AC  are  applicable  to  transport 
1  ategor\  airjilanes  operated  under 
subpart  D  C  Spec  lal  Flight  Operations") 
of  part  91  of  the  FAR  (14  Cf^R  part  91); 
part  121  ("Ojierating  Requirements; 
Dcjmestic:,  Flag,  and  Supplemental 
Operations");  part  125  ("(^ertific'ation 
and  Operations:  Airplanes  having  a 
Seating  C^apacity  of  20  or  More 
PasscMigers  or  a  Maximum  Payload  of 
6,000  Pounds  or  More");  and  part  135 
("Operating  Rc^quirernents:  Commuter 
and  On-Demancl  (Operations")  of  the 
FAR  (14  CFR  parts  121,  125,  and  135). 
The  objective  of  the  SSIP  was  to 
establish  inspection  programs  to  ensure 
timely  detection  of  fatigue  cracking. 


\r-    I  n;„,J_ 1, 


r~>„»„U„-    o      orim  t  Ti^^^^.~^A    D,.K 
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Development  of  the  Supplemental 
Structural  Inspection  Program 

In  order  to  evaluate  the  effect  of 
increased  fatigue  cracking,  with  respect 
to  maintaining  fail-safe  design  and 
damage  tolerance  of  the  structiire  of 
McDonnell  Douglas  Model  DC-9-81 
(MD-81),  DC-9-82  (MD-82),  DC-9-83 
{MD-83),  DC-9-87  (MD-87)  and  MD-88 
airplanes  (commonly  referred  to  as 
Model  MD-80  and  MD-88  airplanes), 
Boeing  conducted  a  structural 
reassessment  of  those  airplanes,  using 
modem  damage  tolerance  eveiluation 
techniques.  Boeing  accomplished  this 
reassessment  using  the  criteria 
contained  in  AC  No.  91-56,  as  well  as 
14  CFR  25.571;  Amdt.  25-45.  During  the 
reassessment,  members  of  the  airline 
industry  participated  with  Boeing  in 
working  group  sessions  and  developed 
the  SSIP  for  Model  MD-80  and  MD-88 
airplanes.  Engineers  and  maintenance 
specialists  from  the  FAA  also  attended 
these  sessions  to  observe  these 
developments.  Subsequently,  based  on 
the  working  group's  reconunendations, 
Boeing  developed  the  Supplemental 
Inspection  Document  (SID)  for  Model 
MD-80  and  MD-88  airplanes. 

Aging  Aircraft  Safety  Act  (AASA) 

In  October  1991,  Congress  enacted 
Title  IV  of  Public  Law  102-143,  the 
AASA  of  1991,  to  address  aging  aircraft 
concerns.  That  Act  instructed  the  FAA 
administrator  to  prescribe  regulations 
that  will  ensure  the  continuing 
airworthiness  of  aging  aircraft. 

SSID  Team 

In  April  2000  the  Transport  Airplane 
Directorate  (TAD)  chartered  a  SSID 
Team  to  develop  recommendations  to 
standardize  the  SID/SSED  ADs  regarding 
the  treatment  of  repairs,  alterations,  and 
modifications  (RAMs).  The  report  can 
be  accessed  at  httpj/www.faa.gov/ 
certification/aircraft/transport.htm. 

FAA  Responses  To  AASA 

In  addition  to  the  SSID  Team  activity, 
there  are  other  on-going  activities 
associated  with  FAA's  Aging  Aircraft 
Program.  This  includes,  among  other 
initiatives,  our  responses  to  the  AASA. 

On  November  1,  2002,  as  one  of  the 
responses  to  the  AASA,  we  issued  the 
Aging  Airplane  Safety  Interim  Final 
Rule  (AASIFR)  (67  FR  72726,  December 
6,  2002).  The  applicability  of  that  rule 
addresses  airplanes  that  are  operated 
under  part  121  of  the  FAR  (14  CFR  part 
121),  all  U.S.  registered  multi-engine 
airplanes  operated  under  part  129  of  the 
FAR  (14  CFR  part  129),  and  all  multi- 
engine  airplanes  used  in  scheduled 
operations  under  part  135  of  the  Federal 
Aviation  Regulations  (14  CFR  part  135). 


The  AASIFR  requires  the  maintenance 
programs  of  those  airplanes  to  include 
damage  tolerance-based  inspections  and 
procedures  that  include  all  major 
structural  RAMs.  Currently,  the  ASSIFR 
requires  that  these  procedures  must  be 
established  and  incorporated  within 
four  years  after  December  8,  2003,  the 
effective  date  specified  by  the  AASIFR. 

Public  Technical  Meeting 

The  TAD  also  held  a  public  meeting 
regarding  standardization  of  the  FAA 
approach  to  RAMs  in  SID/SSID  ADs  on 
February  27,  2003,  in  Seattle, 
Washington.  We  presented  our  views 
and  heard  comments  from  the  public 
concerning  issues  regarding  the 
standardization  of  the  requirements  of 
ADs  for  certain  transport  category 
airplanes  that  mandate  SSIDs  and  that 
address  the  treatment  of  RAMs  for  those 
certain  transport  category  airplanes.  Our 
presentation  included  a  plan  for  the 
standardization  of  SID/SSID  ADs,  the 
results  of  the  SSID  Team  findings,  and 
the  TAD  vision  of  how  SID/SSID  ADs 
may  support  compliance  to  the  AASIFR. 
We  also  asked  for  input  from  operators 
on  the  issues  addressing  RAMs  in  SID/ 
SSID  ADs.  One  of  the  major  comments 
presented  at  the  public  meeting  was  that 
operators  do  not  have  the  capability  to 
accomplish  the  damage  tolerance 
assessments,  and  they  will  have  to  rely 
on  the  manufactiu-ers  to  perform  those 
assessments.  Furthermore,  the  operators 
believe  that  the  timeframes  to 
accomplish  the  damage  tolerance 
assessments  will  not  permit 
manufacturers  to  support  the  operators. 
Another  major  comment  presented  was 
from  the  Airworthiness  Assurance 
Working  Group  (AAWG)  of  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC).  The  AAWG  requested  that  we 
withdraw  the  damage  tolerance 
requirements  from  the  final  rule  and 
task  AAWG  to  develop  a  new  RAM 
damage  tolerance  based  program  with 
timelines  to  be  developed  by  ARAC. 
The  public  meeting  presentations  can  be 
accessed  at  http://www.faa.gov/ 
certification/aircraft/transport. htm. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Report  No.  L26-022,  "MD-SO 
Supplemental  Inspection  Document 
(SID),"  Revision  B,  dated  March  2003. 
which  provides  a  description  of 
Principal  Structural  Elements  (PSEs) 
and  Non  Destructive  Inspection  (NDI) 
procedures  and  thresholds  with 
repetitive  inspection  intervals  for 
inspections  of  PSEs.  For  the  purposes  of 
this  AD,  a  PSE  is  defined  as  an  element 
that  contributes  significantly  to  the 


carrying  of  flight,  ground  or 
pressurization  loads,  and  the  integrity  of 
that  element  is  essential  in  maintaining 
the  overall  structural  integrity  of  the 
airplane. 

The  FAA  also  has  reviewed  and 
approved  McDonnell  Doi'  las  Report 
No.  MDC  91K0263,  "DC-     MD-80 
Aging  Aircraft  Repair  Assessment 
Program  Document,"  dated  July    >97, 
which  provides  procedur*^    to  determine 
the  appropriate  inspection  or 
replacement  program  for  certain  repairs 
to  the  fuselage  pressure  boundary. 
These  repairs  and  inspection/ 
replacement  programs  are  acceptable 
alternative  methods  of  compliance  for 
the  repair  and  repair  inspection 
programs  specified  in  this  proposed  AD. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  implementation  of  a  structural 
inspection  program  of  baseline  structure 
to  detect  and  correct  fatigue  cracking  in 
order  to  ensure  the  continued 
airworthiness  of  airplanes  as  they 
approach  the  manufacturer's  original 
fatigue  design  life  goal. 

Revision  of  the  Maintenance  Program 

Paragraph  (a)  of  the  proposed  AD 
would  require  a  revision  of  the 
maintenance  inspection  program  that 
provides  for  inspection(s)  of  the  PSE  per 
Boeing  Report  No.  L26-022,  "MD-80 
SID,  "  Revision  B,  dated  March  2003. 
PSEs  are  also  defined  and  specified  in 
the  SID.  All  references  in  this  AD  to  the 
"SID"  are  to  Revision  B  dated  March 
2003. 

Supplemental  Inspection  Program  (SIP) 

Paragraph  (b)  of  the  proposed  AD 
would  specif)'  that  the  supplemental 
inspection  program  be  implemented  on 
a  PSE-by-PSE  basis  before  structure 
exceeds  its  75%  fatigue  life  threshold 
( 'ANth).  and  its  full  fatigue  life  threshold 
(N,h)-  The  threshold  value  is  defined  as 
the  life  of  the  structure  measured  in 
total  landings,  when  the  probability  of 
failxu-e  reaches  one  in  a  billion.  The 
MD-80  SID  program  is  not  a  sampling 
program.  All  airplanes  would  be 
inspected  once  prior  to  reaching  both 
PSE  thresholds  (once  by  V4N,h  and  once 
by  N,h).  In  order  for  the  inspection  to 
have  value,  no  PSE  would  be  inspected 
prior  to  half  of  the  fatigue  life  threshold, 
'/2N,h.  The  additional  *^4N,h  threshold 
aids  in  advancing  the  threshold  for 
some  PSEs  as  explained  in  Section  3  of 
Volume  I,  of  the  SID.  Inspection  of  each 
PSE  should  be  accomplished  in 
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anordarne  with  the  NDI  procedures  set 

forth  in  Section  2  of  Volume  II.  Revision 
B,  d,iU'd  Man  h  -'003, 

Onif  thrt'shiilii  \',h  is  passed,  \h^'  PSK 
•vMiulii  b>'  inspected  at  repetitive 
mtfr\aK  not  tn  p\(  ci^d  AND!/2  as 
spt'(  ifi'-d  Ml  .s.'(  fiiui  1  'if  V'niume  I  of  the 
SlI)  [UT  '^\^'  \[)!  [ir'M  .'ijiiri'   which  is 
sptM  ifit'ii  in  ^>^'(  tUJll  1  wt  V'nhllll''  II  of 
thf  SlI)    \.\DI/2  is  cj^dined  a^  halt Hf  the 
Uff  tnr  a  irack  to  grow  from  a  i^ivcn  WH 
(iftfi  tabl^"  rrai  k  siz>'  tn  instability. 

SIP  Inspection  Requirements 

Paragraph  Ih)  of  this  proposed  .\1 ) 
also  would  rtHiuin\  for  airplanes  that 
havf  p\(  »'^'d»■(^  tht>  .N.h,  that  t'a(.h  FSE  be 
inN[)t'<  tt'd  prmr  U'  rf'ac.hing  the 
estabii^hrd  thrf>holds  (  '  t.N-h  and  N,h)  or 
within  IH  ninnths  after  the  effective  date 
of  this  AH  Tlif  .'ntire  PSE  mu.st  be 
insp'H  tt'ii  ri'iiardU'ss  of  whether  or  not  it 
lias  hcf'i  repaired,  altered,  or  modified. 
If  .inv  P.SH  IS  repaired,  altered,  or 
modified,  it  must  he  reported  as 

discrepant    '  .\  distrepaiit  report 
indi(  att's  th.it  a  PSK  (  ould  not  be 
1  ompleteK  inspet  ted  because  the  \UI 
procedure  (  ould  not  be  ,n  (  nniplished 
due  to  differem  es  on  the  airplane  from 
the  \'U1  refereiK  e  stand.irfi  w  '■  .  KAMs). 

Reporting  Requirements 

Paragraph  K  I  of  this  proposed  .\[) 
would  reipure  that  .ill  negati\e,  positi\e. 
or  discrepant  hndings  of  tlu'  iiisjiei  tion 
a(tomplished  m  paragraph  (h)  of  the  AD 
must  be  reported  to  Boeing  at  the  times 
specified,  and  m  ac  cordant  e  with,  the 
instructions  i  (mtained  m  Section  3  of 
\'olume  1  of  the  SIU. 

C^orrective  Action 

Paragraph  (dl  of  this  proposed  AD 
would  require  that  anv  (  rai  ked 
structure  dete(  ted  during  any  inspection 
required  per  paragraph  (b)  of  this  ,-\D 
must  he  repaired  before  further  flight 
.■\dditionally,  paragraph  (d)  of  this  .\D 
would  require  accomplishment  of 
follow-on  actions  as  specified  in 
paragraphs  (d)(1),  (d)(2),  and  (d)(3)  of 
this  propi/sed  AU.  at  the  times  spec.ified 
below 

(1)  Within  18  months  after  repair. 
accomplish  a  damage  toleram  e 
assessment  (OTA)  that  defines  the 
threshold  for  inspei;tujn  and  submit  the 
assessment  for  approval  to  the  Manager. 
Los  Angeles  .\ircraft  Ciertification  Office 
(ACO).  FAA,  Transport  .\irplane 
Directorate 

(2)  Prior  to  reaching  7,5 "n  of  the 
threshold,  submit  the  inspection 
methods  and  repetitive  inspections 
intervals  for  the  repair  for  approval  by 
the  Manager  of  the  LAACC). 

(3)  Prior  to  the  threshold,  the 
inspection  method  and  repetitive 


inspection  intervals  are  to  be 

inc  orpor.ited  into  the  FAA-approved 
strui  tural  mainteiiaiK  e  or  inspec  tion 
program  for  the  .nrplane 

For  the  [iur()oses  of  this  (iroposed  .-\L). 
the  FAA  antii  ipates  th.it  submissicuis  of 
the  damage  tolerance  assessment  ot  the 
repair,  if  acceptable,  should  be 
approved  within  six  months  ,itter 
submission 

Transferability  of  Airplanes 

Paragraph  (e)  of  this  proposed  .\1) 
specifies  the  requirements  ot  the 
inspection  program  for  tr.uisterred 
airplriiies   Before  ,in\  .uipl.iiie  th.it  is 
subjei  t  to  this  proposed  AD  (.an  be 
added  to  .ill  <iir  I  .liners  operations 
specifications.  ,i  (iro>.;r,iiii  tor  th" 
acr<implishment  ot  the  inspections 
re(juired  by  this  [iroposed  ,\I)  must  be 

est.ibllsbed    P.ll.igr.iph  le)  ot  the 
proposed  .\n  would  OMjuiie 
acconi[ilisliiiieut  of  the  t"llowiiig: 

1    for  .iirfil.ines  th.it  h.ne  been 
inspei  ted  pel  this  proposed  .Ml.  tlie 
msfiei  tion  of  eai  h  ,S,S1  must  be 
at.complislied  b\  tbr  neu  oper.itor  ptT 
the  previous  ojierators  s(  hedule  and 
inspe(  tion  method,  or  pel  the  new 
operator  s  schedule  .ind  mspei  tion 
method,  at  whichever  tune  would  result 
in  the  earlier  actoniplishment  d.iU'  for 
that  SSI  ins|)ection    The  lompli.mce 
time  for  accomplishment  ot  this 
inspection  must  be  nuMsured  Ironi  the 
last  inspe(  tion  .u  i  oiii|ilisheil  b\  the 
previous  operator  ,\tter  e.u  fi  inspection 
has  been  [leriornu'd  oni  e.  each 
subsequent  insjiei  tion  must  be 
performed  per  the  new  operator's 
schedule  and  uispec  tion  method. 

2.  For  airplanes  th.it  lia\e  not  lieen 
inspe(  ted  per  this  proposed  .Ml.  the 
inspei  tion  of  e,i(  h  .S.Sl  must  lie 
ac  1  oiupiished  either  prior  to  adding  the 
.iir[il.ine  to  the  air  carrier's  opt^rations 
spe(  ific.itiofi.  or  per  <i  schedule  and  <in 
ins[)e(  tion  method  approved  b\  the 
FA.-\.  ,-\fter  t^ach  inspet;tioii  has  been 
performed  once,  each  subse(pient 
inspec  tion  must  be  performed  per  the 
new  operator's  s(  hedule 

Ac(  omplishment  ot  these  actions  will 
ensure  that    (1)  .in  operator's  newly 
acijuired  airplanes  ( ompiv  with  its  SSIP 
before  being  operated;  and  (2)  frequently 
transferred  airplanes  are  not  permitted 
to  operate  without  accomplishment  of 
the  inspei  tions  defined  in  the  SSID. 

Inspections  Accomplished  Previously 

Par.igraph  (f)  of  this  proposed  AD 
merely  provides  approval  of  Revision  A 
of  the  SID.  dated  Septemt)er  200{),  as 
acceptable  compliance  with  the 
requirements  of  paragraph  (fi)  of  thi.s 
proposed  AD  for  inspecitions 


accomplished  prior  to  the  effective  date 
of  the  proposed  AD. 

Acceptable  for  Compliance 

Paragraph  (g)  of  tfiis  proposed  AD  also 
pro\ides  approval  of  McDonnell 
Douglas  Report  No.  MDC  91K0263. 
■■DC-9/MD-«n  .Aging  Aircraft  Repair 
Assessment  Program  Document."  dated 
lulv  1997,  as  acceptable  compliance 
with  the  requirements  of  paragraphs  (b) 
and  (d)  of  this  proposed  AD  for  repairs 
and  inspection/ replacement  for  certain 
repairs  to  the  fuselage  pressure  shell 
acc:omplished  prior  to  the  effective  date 
of  the  proposed  .Ml. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  P'AA  is  currently 
considering  requiring  damage  tolerance- 
based  inspections  and  procedures  that 
include  all  major  structural  Ry\Ms, 
which  may  result  in  additional 
rulemaking.  That  rulemaking  may 
include  appropriate  recommendations 
from  th(^  previously  mentioned  FAA 
team  and  a  public  meeting  on  how  to 
address  RAMs. 

Cost  Impact 

There  are  appro.ximately  1,1 1)7  Model 
DC-I-HO  and  MD-88  series  airplanes  of 
the  affected  design  in  the  worldwide 
fleet   The  FAA  estimates  that  bfi5 
airplanes  of  U.S.  registry  and  18  U.S. 
operators  would  he  affet;ted  by  this 
{iroposed  AU 

Incorpoiation  of  the  SID  program  into 
an  operator's  maintenance  program  is 
estimated  to  nectfssitate  1,062  work 
hours  (per  operator),  at  an  average  labor 
r.ite  of  StJ5  per  work  hour.  Based  on 
these  figures,  the  cost  to  the  18  affected 
I'.S.  operators  to  incorporate  the  SID 
program  is  estimated  to  be  $1,242,540. 

Tne  recurring  inspection  costs  in  this 
proposed  AD  are  estimated  to  be  362 
work  hours  per  airplane  per  year,  at  an 
average  labor  rate  of  S65  per  work  hour. 
Based  on  these  figures,  the  recurring 
inspecticm  costs  are  estimated  to  be 
S25..530  per  airplane,  per  inspection,  or 
515,647,450  for  the  affected  U.S.  fleet. 

Based  on  the  above  figures,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,242,540 
for  the  first  year,  and  $15,647,450  for 
each  year  thereafter.  These  "total  cost 
impact"  figures  assume  that  no  operator 
has  yet  accomplished  any  of  the 
requirements  of  this  AD. 

Additionally,  the  number  of  required 
work  hours  for  each  proposed 
inspection  (and  the  SID  program),  as 
indicated  above,  is  presented  as  if  the 
accomplishment  of  those  actions  were 
to  be  conducted  as  "stand  alone" 
actions.  However,  in  actual  practice, 
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these  actions  for  the  most  part  will  be 
accomplished  coincidentally  or  in 
combination  with  normally  scheduled 
airplane  inspections  and  other 
maintenance  program  tasks.  Therefore, 
the  actual  number  of  necessary 
additional  work  hours  will  be  minimal 
in  many  instances.  Further,  any  cost 
associated  with  special  airplane 
scheduling  can  be  expected  to  be 
minimal. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certifv"  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulaton'  Policies  and  Procedures  (44 
FR  11034."  Februar>'  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
nn  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2000-NM-llO- 
AD 
Applicability:  Model  DC-9-81  (MD-81), 
DC-9-82  (MD-82),  DC-9-83  (MD-flS),  DC- 


9-87  (MD-87)  and  MD-88  airplanes. 
certificated  in  any  category. 

Revision  of  the  Maintenance  Inspection 
Program 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  incorporate  a  revision  into 
the  KA.A-approved  maintenance  inspection 
program  that  provides  for  inspe(  tionls)  of  the 
Principal  Structural  Elements  (PSEs).  in 
accordance  with  .Se(.tion  3  of  Volume  I  . 
Revision  B.  dated  March  2003,  of  Boeing 
Report  No.  L26-()22.  "MD-aO  Supplemental 
Inspection  Document  (SID)."  PSEs  are  also 
specified  in  the  SID.  Lhiless  otherwise 
specified,  all  references  in  this  AD  to  the 
"SID"  are  to  Revi.sion  B  dated  March  2003. 

Non-Destructive  Inspections  (NDIs) 

(b)  For  all  PSEs  listed  in  Section  3  of 
Volume  I  of  the  SID.  perform  an  NDl  for 
fatigue  cracking  of  each  PSE  in  accordance 
with  the  NDI  procedures  specified  in  Section 
2  of  Volume  II  of  the  SID.  at  the  times 
specified  in  paragraph  (b)(1),  (b)(2),  or  (b)(3) 
of  this  .\D.  as  applicable. 

(1)  For  airplanes  that  have  less  than  three 
quarters  of  the  fatigue  life  threshold  ( '  4N,i,) 
as  of  the  effective  date  of  the  AD:  Perform  an 
NDI  for  fatigue  cracking  no  earlier  than  one- 
half  of  the  threshold  ("2N,h)  but  prior  to 
reaching  three  quarters  of  the  threshold 

( '/4N,h).  or  within  18  months  after  the 
effective  date  of  this  AD.  whichever  occurs 
later.  Inspect  again  prior  to  reaching  the 
threshold  (Nn,).  but  no  earlier  than  ( '^N,),). 
Thereafter,  after  passing  the  threshold  (N,h). 
repeat  the  inspection  for  that  PSE  at  intervals 
not  to  exceed  ANDI'2, 

(2)  For  airplanes  that  have  reached  or 
exceeded  three  quarters  of  the  fatigue  life 
threshold  (^/4N,h).  but  less  than  the  threshold 
(N,h),  as  of  the  effective  dale  of  the  AD: 
Perform  an  NDI  inspection  prior  to  rea(.hing 
the  threshold  (N,h),  or  within  18  months  after 
the  effective  date  of  this  .^D.  whichever 
occurs  later.  Thereafter,  after  passing  the 
threshold  (N,h),  repeat  the  inspection  for  that 
PSE  at  intervals  not  to  exceed  ANDI/2, 

(3)  For  airplanes  that  have  reached  or 
exceeded  the  fatigue  life  threshold  (N,h)  as  of 
the  effective  date  of  the  .A.D:  Perform  an  NDI 
inspection  within  18  months  after  the 
effective  date  of  this  AD.  Thereafter,  repeat 
the  inspection  for  that  PSE  at  intervals  not  to 
exceed  ANDI/2. 

Reporting  Requirements 

(c)  All  negative,  positive,  or  discrepant 
findings  [e.g.,  differences  on  the  airplane 
from  the  NDI  reference  standard,  such  as 
PSEs  that  have  been  repaired,  altered,  or 
modified)  of  the  inspections  accomplished 
under  paragraph  (b)  of  this  AD.  must  be 
reported  to  Boeing,  at  the  times  specified  in, 
and  in  accordance  with  the  instructions 
contained  in.  Section  3  of  Volume  I  of  the 
SID.  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 


Corrective  Actions 

(d)  ,'\ny  (racked  structure  ol  a  PSE  detected 
during  any  inspection  required  bv  paragraph 
(b)  of  this  .^D  must  be  repaired  beiore  further 
night  in  ac(  ordan<:e  with  an  F.'\,\-approve(i 
method.  .\i  complish  follow-on  actions 
described  in  paragraphs  ld)(l).  |d|(2),  and 
(d)(3)  of  this  .\D.  at  the  times  spe(.ilied. 

(1)  Within  18  months  after  repair,  perform 
a  damage  tolerance  assessment  (DTA)  that 
defines  the  threshold  for  inspection  of  the 
repair  and  submit  the  assessment  for 
approval  to  the  Manager.  Los  .Xngeles 
Aircraft  Certification  Office  (ACO).  F,A\. 
Transport  .-Xirplane  Directorate. 

(2)  Prior  to  reaching  75%  of  the  threshold, 
submit  the  inspection  methods  and  repetiti\e 
inspection  intervals  for  the  repair  for 
approval  bv  the  Manager  of  the  Los  .Angeles 
.■\CO. 

(3)  Prior  to  the  threshold  determined  in 
paragraph  (d)(1)  of  this  .'KD.  incorporate  the 
inspection  method  and  repetitive  inspection 
intervals  into  the  F.\A-approved  structural 
maintenance  or  inspection  program  for  the 
airplane. 

Note  1:  For  the  purposes  of  this  .^D,  the 
F.'K.^  anticipates  that  submissions  of  the 
damage  tolerance  assessment  of  the  repair,  if 
acceptable,  should  be  approved  within  six 
months  after  submission 

Inspection  for  Transferred  Airplanes 

(e)  Before  any  airplane  that  is  subject  to 
this  .\D  and  that  has  ext:eeded  the  applicable 
fompliance  times  specified  in  paragraph  (b) 
of  this  AD  can  be  added  to  an  air  carrier's 
operations  specifications,  a  program  for  the 
accomplishment  of  the  inspections  required 
by  this  AD  must  be  established  per  paragraph 
(e)(1)  or  (e)(2)  of  this  .•\D.  as  applicable. 

(1)  For  airplanes  that  have  been  inspected 
per  this  .\D.  the  inspection  of  each  SSI  must 
be  accomplished  by  the  new  operator  per  the 
previous  operator's  schedule  and  inspection 
method,  or  the  new  operator's  schedule  and 
inspection  method,  at  whichever  time  would 
result  in  the  earlier  accomplishment  date  for 
that  SSI  inspection.  The  compliance  time  for 
accomplishment  of  this  inspection  must  he 
measured  from  the  last  inspection 
acc:omplished  by  the  previous  operator.  After 
each  inspection  has  been  performed  once, 
each  subsequent  inspection  must  be 
performed  per  the  new  operator's  schedule 
and  inspei:tion  method. 

(2)  For  airplanes  that  have  not  been 
inspected  per  this  AD.  the  inspection  of  each 
SSI  required  by  this  AD  must  be 
accomplished  either  prior  to  adding  the 
airplane  to  the  air  carrier's  operations 
specification,  or  per  a  schedule  and  an 
inspection  method  approved  by  the  Manager. 
Los  Angeles  .^CO.  F.^A.  After  each 
inspection  has  been  performed  once,  each 
subsequent  inspection  most  be  performed  per 
the  new  operator's  schedule. 

Inspections  Accomplished  Before  the 
Effective  Date  of  This  AD 

(f)  Inspections  per  Boeing  Report  No.  L26- 
022.  "MD— 80  Supplemental  Inspection 
Document  (SID),"  Revision  A.  dated 
September  2000,  accomplished  prior  to  the 
effective  date  of  this  AD.  are  acceptable  for 
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.    ir.pliance  with  the  requirements  of 
p.irii^rdph  |b)  of  this  AD. 

■Arceptable  for  Clompliant  e 

1)^1  Mdkinnei;  Dniulav  K-fiort  No.  MDC 
^ilKOJhi,    IX:-')  \!!)-H(i  \4iiig  Aircraft 
Kfp<iir  .•N-.si-'^siTi''::!  ['r'lgram  Document," 
J.itf.i  |u!\  I't'tr   (ir  IV  nil's  inspe<:tion/ 
rf'fil.ii  fment  prugram.s  for  certain  repairs  to 
the  fuselage  pressure  sheU.  These  repairs  and 
inspe<:tion/replacement  programs  are 
considered  acceptable  for  compliance  with 
the  requirements  of  paragraphs  (b)  and  (d)  of 
'hl^  \D  for  repairs  subject  to  that  document. 

.\lternative  Methods  of  Compliance 

h!  In  dciordanrf  with  14  (  FK  (9.19,  the 
M  lUHi^er,  Los  Angeles  AGO,  is  authorized  to 
.ippru\p  alternative  methods  of  compliance 
AM(K  -,!  tor  this  AD. 

Issued  m  Kenton,  Washington,  on  October 
1    >o^)^ 

Kalene  C.  Yanamura. 
Ai  Uiiii  Manaofr.  Transport  Airplane 
[>inrtomte.  Aircraft  Ceitification  Service. 
FK  Uuc.  03-25493  Filed  10-7-03;  8:45  am] 

BU.UNG  CODE  MIO-IJ-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  2002-NM-92-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Airtxjs  Model 
A319,  A320,  and  A321  Series  Airplanes 
Equipped  with  Certain  Litton  Air  Data 
Inertial  Reference  Units 

agency:  F^"d^'^^ll  .-\vidtitin 

.Administrdtion   DOT 

ACTION:  NotK  f  rif  proposed  niU'in.ikiim 

(NPRMl 


SUMMARY:  This  document  proposes  the 

adoption  of  a  new  airworthiness 
directive  (.■\D)  that  is  applicahlo  to 
certain  Airbus  Model  .^.n<:).  .\.i20.  and 
A321  series  airplanes  equipped  with 
c:ertain  Litton  air  data  inertial  referenre 
units  (ADIRD.  This  proposal  would 
require  modif\int;  the  shelf  (floor  panel) 
above  ,-\DlRU  J.  and  for  certain 
airplanes  modifying  the  polvcarbonate 
guard  which  covers  the  .\niRl  s.  anri 
the  ladder  located  in  the  a\'iiinKs 
compartment,  as  applicable.  This  d(  lion 
is  necessarv  to  prevent  failure  of  .^DlRl' 
:{  during  flight,  which  could  result  in 
loss  of  one  source  of  critical  attitude  .ind 
airspeed  data  and  reduce  the  abilit\  of 
the  flightcrew  to  control  the  airplane 
This  action  is  intended  to  address  the 
identified  unsafe  i  onditum. 
DATES:  Comments  must  be  received  b\' 
November  7.  2003. 


ADDRESSES:  Submit  i  omments  in 
tripiicatt-  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  A.\M-114. 
Attention;  Rules  D(k  ket  No.  2002-NM- 
92~.\D.  ItSOl  Lind  .\venue,  SVV., 
Kenton.  Washington  9H()fi5-40.'ir}. 
Comments  mav  be  iiispe(  ted  at  this 
location  between  4  i.m.  and  A  p.m., 
Mondav  through  Friday,  except  Federal 
holidius  Comments  m.iv  be  submitted 
via  fa.\  to  i423)  227-12.(2   (airninents 
mav  also  be  sent  via  the  Internet  using 
the  following  address:  '■i-diun- 
nprrncoiiiiiifnl'^'-tdd  gov    Comments  sent 
via  fax  or  the  Internet  must  <  ontam 
"Docket  No.  2()()2-\M-42-,\D'   m  the 
subject  line  and  need  n(jt  be  submitted 
in  triplii  ate  Comments  sent  via  the 
Internet  as  atta(  bed  e|e(  tninu   files  must 
be  formatted  in  Mu  rosoft  Word  47  or 
2000  or  ASCII  text 

The  service  information  r"feren(,ed  :n 
the  [iroposed  rule  mav  be  obtained  from 
Airbus  Industrie.  1  Rond  Ft)int  Maurice 
Bellonte.  31707  Blagnac  Cedex,  France. 
This  inform.ition  ma\'  be  ex.nnined  at 
the  FAA,  Transport  ,\irplaiie 
[Directorate,  IHOl  l.ind  .-Vvenue,  SW.. 
Rentiin    Washington 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  ,-\erospd(.e  Kngineer. 
InternatiMnal  Brant  h.  .'XNM-llH,  F.■^.^. 
Trans[)oit  .Airplane  Direi  torate,  UiOl 
Lind  .\venue.  SW  ,  Renton,  Washington 
4H():'').S-4(I.SH:  telephone  (42.S)  227-2141. 
fix  i42fi)  227-1144 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interesteii  persnris  are  in\ited  to 
participate  in  the  m.iking  of  the 
proposed  rule  In  submitting  siu  h 
written  data,  \ieus,  iir  arguments  as 
the\  mav  desire   ( ..inimunications  shall 
identifv  the  Rules  Docket  number  and 
be  submitted  in  triplit:ate  to  the  address 
specified  above  .-Ml  tommunications 
rec;eived  nn  or  before  the  ( losing  date 
for  comments,  spetified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule   The  [iroposals  ( (jiitained 
in  this  action  mav  be  changed  in  light 
of  the  comments  re(  t'i\  ed. 

.Submit  ciiiiimeiits  using  the  following 
format 

•  Org.inize  (  omments  issue-bv-issue, 
Fnr  example,  liisi  uss  a  retjuest  to 

(  harige  the  compliance  time  and  a 
request  ti)  (  hanue  the  ser\  ii:e  bulletin 
retereiu  e  as  twn  separate  issues. 

•  For  each  issue,  state  what  specific 
(  hange  to  the  proposed  ,\D  is  being 
requi'sted 

•  Ini  lude  |ustifi(  alion  (e.g..  reasons  or 
data)  for  each  request 

(Comments  are  spei  ificallv  united  on 
the  overall  regulatory,  economic. 


environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

C^ommenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "(Comments  to 
Docket  Number  2002-NM-92-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  mav  obtain  a  copy  of  this 
NPRM  bv  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
A.NM-114.  Attention:  Rules  Docket  No. 
2002-NM-42-.'\D.  1601  Lind  Avenue, 
SW..  Renttm.  Washington  9805.5-4056. 

Discussion 

The  Directiim  Generale  de  I'AA'iation 
(avile  (DC;AC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A319.  A320,  and  A321  series 
airplanes  equipped  with  certain  Litton 
air  data  inertial  reference  units  (ADIRH) 
The  DGAC  advises  that  operators  have 
reported  that  "NAV  IR  FAULT" 
messages  have  occurred  during  takeoff 
on  several  of  these  airplanes  due  to 
failure  of  ADIRC  3.  Investigation 
revealed  that  vibrations  during  takeoff 
rnav  cause  contact  between  ADIRIJ  3 
and  the  shelf  (floor  panel)  above  it.  due 
to  minimal  clearance  between  the  shelf 
and  the  ADIRU.  Such  contact  may  cause 
excessive  vertical  acceleration,  which 
could  result  in  failure  of  ADIRU  3.  Due 
to  its  location  on  the  shelf,  ADIRU  3  is 
more  sensitive  to  vibration  than  the 
other  two  ADIRUs.  Failure  of  ADIRU  3 
during  flight  could  result  in  loss  of  one 
source  of  critical  attitude  and  airspeed 
data  and  reduce  the  ability  of  the 
flightcrew  to  control  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A320-25-1248,  dated  February  16. 
2001.  which  describes  procedures  for 
modifvirtg  the  shelf  (floor  panel)  above 
the  Litton  ADIRUs  by  installing  shims 
on  the  webs  of  the  shelf  support 
structure  in  the  avionics  rack.  In 
addition,  for  certain  airplanes,  the 
service  bulletin  includes  procedures  for 
modifying  the  polycarbonate  guard 
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which  covers  the  ADIRUs.  and 
machining  the  ladder  located  in  the 
avionics  compartment  to  increase  the 
depth  of  the  slot  at  the  foot  of  the 
ladder,  as  applicable.  Accomplishment 
of  the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 
The  DGAC  classified  this  service 
bulletin  as  mandatory  and  is.sued 
French  airworthiness  directive  2002- 
125(B).  dated  March  6,  2002.  to  ensure 
the  continued  airworthiness  of  these 
airplanes  in  France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21 .29  of  the  Federal  Aviation 
Kngulatinns  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kepi  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC 
reviewed  all  ax'ailable  information,  and 
d'Merniiiied  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
dcxelnp  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  till!  service  bulletin  described 
previously,  except  as  discussed  below. 

Differences  Between  the  Proposed  Rule 
and  the  French  Airworthiness  Directive 

Operators  should  note  that,  although 
tlie  French  airworthiness  directive 
contains  operational  dispatch 
restrictions  for  airplanes  with  one 
ADIRU  inoperative,  this  proposed  AD 
does  not  include  these  restrictions 
because  the  FAA-approved  Master 
Minimum  Equipment  List  already 
restricts  operations  accordingly. 

Cost  Impact 

The  FAA  estimates  that  200  airplanes 
of  U.S.  registrv'  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
modification  of  the  shelf,  and  that  the 
average  labor  rate  is  $65  per  work  hour. 
Required  parts  would  cost 
approximately  $300  per  airplane.  Based 


on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $112,000.  or  $560  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  1 
certif\'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034'  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact.  positi\'e  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatoPk'  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  .it  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows. 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows; 


Authority:  49  U.S.C   lOfMiil.  4011;*,  4470] 

§39.13    [Amended] 

2.  Section  39.13  is  amended  bv 
adding  the  following  new  airv^orthiness 
directive: 

.\irbus:  Docket  2002-NM-92-AD. 

Apphi  ability:  Model  A;n9.  X.VH).  and 
A.321  .series  airplanes:  t  ertificaled  in  anv 
(  ategory:  equipped  with  Litton  uir  dalii 
inertia!  refeieiiLe  uiiitb  lADIRL')  instaiied  per 
.Airbus  Modification  248.=)2,  25108.  2.5.336. 
2r>002.  or  28218:  exi  epi  tliose  airplanes  on 
whi(  h  .-Airbus  Modificalinn  .lOlif.U  or  :)0a72 
has  been  a(  conipHshed 

(Compliance:  Rerjuired  as  indii  ateii,  unless 
ari.om[)lished  pre\  iousK . 

To  present  loss  of  .XUIKl'  3  duiiiio  flight. 
uhirh  (ijuld  result  in  loss  of  one  soun  e  of 
c;riti(,al  allitudn  ,ind  .iirspeed  data  and  re(iu(  e 
the  ability  o!  the  fliuliKrew  to  i.ontrtjl  the 
airplane,  af:(:ompli.sh  the  following: 

Modification 

(a)  Within  2  \rars  <iller  the  eftettne  date 
of  this  AD:  Dij  the  inod!fi(,alions  spei  ified  in 
paragraphs  (a)(1),  (a)(2).  and  (aj[;i)  ot  this  .\D. 
as  ap|)lu:able.  in  a(.(  oidanre  with  paragrajihs 
A.  tlirough  D,  of  the  .\r.(.oiliplistimeiit 
Instructions  of  .Airbus  Servii  e  Bulletin  .A:^!^!- 
25-1248.  (iated  Fehruarv  l(i.  2001:  as 
appliiafjle. 

fl1  Fof  all  airi'ilanes:  Modify  the  sli'dt  (flooi 
panel)  above  ADIKL'  3  l)>  installing  shims 
between  the  shelf  and  the  webs  of  the  shelf 
■-upport  strui-ture. 

(2)  For  airplanes  v\ilh  Airbus  Modifi(  atiori 
25900P:i941  or  .\irbus  Service  Bulletin 
.A.32()-25-120n  a(.(  oniplished  as  of  the 
t!fie(  ti\e  date  ot  this  AD:  Modify  the 
polv(.arl)ona1e  guard  (umbrella)  protei  ting 
th(^  .ADIRUs  by  installing  shims  betwee;i  ihc 
guard  and  the  shelf  support  structure. 


(3) 


aiiplanes  with  .Airbus  Modificaii(jn 


2.f027P2852  or  .Airbus  Ser\  ice  Bulletin 
.A.32U-52-1038  accomplished  as  of  the 
effective  date  of  this  .AD:  Modif\  the  ladder 
located  in  the  a\  ionic  s  compartment  l)\ 
machining  the  slot  at  the  loot  ot  the  l,i(tder 
to  increase  the  depth  by  0.236  inch. 

Allernalivc  Methods  of  Compliance 

(bj  In  M  (  ordan;  e  with  14  CFR  .39.19.  the 
.Manager.  International  Branch,  F.A.A, 
Transport  .Airplane  Direi  lorale.  is  authorized 
to  approve  alternatU"  methods  of 
•  (iinpliant  e  tor  this  .AD. 

Note  1:  The  subjec.t  of  this  .AD  is  addressed 
in  Frimi  li  .drworthiness  directive  2002- 

12.5(H).  dated  Marc  h  6.  2002. 

Issued  111  Kenton.  Washington,  on  C)i  tober 
2.  2003. 

V'i  L.  Lipski,  • 

Manager.  Transport  Airplane  Directorate. 

Aircraft  Certification  Ser\  ice. 

(FR  Doc .  03-25494  Filed  10-7-03:  8:45  amf 

BILLING  CODE  4giO-13-P 


ITadoral     Dooiotai- /  \7<->1      AQ      KT/- 


1  OR    /WlaAnr^fA' 


0/..f^V.^..    o      onno  /T}-»«»«»J    D..1- 


eortd 


58052 


Federal  Register/ Vol.  68,  No.  195/ Wednesday,  October  8,  2003  /  Proposed  Rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Part  73 

RIN  2120-AA66 

[Docket  No.  FAA-2003- 15410:  Airspace 
Docket  No.  03- AAL-1] 

Establishment  of  Restricted  Area  2204, 
Oliktok  Point;  AK 

action:  Nutux"  ut  prupusyd  ruienidking 
(NTRM). 

SUMMARY:  This  action  proposes  to 

establish  a  rcstrii  ttni  arra  (R-2204)  in 
the  vK.initv  of  Oliktolk  Point,  AK.  as  part 
of  a  Department  of  Fneriiv  (DCJE) 
initiative  The  D(])K  ha.-,  reijuested  the 
pstabhshment  of  this  airspace  to  support 
Its  Mixed-Phased  Arctic  Cllouds 
experiment  This  experiment  utilizes  a 
moored  balloon  which  will  flv  up  to 
7. ()()()  feet  mean  --ea  le\el  (MSI.)    This 
proposed  ac  tion  supports  ttie  U(JE, 
.Sandia  Nationai  Laboratories.  National 
\u*  lear  .Securifv  Administration. 
( limate  researc  h  prniec  t 
DATES:  (lomments  must  be  received  on 
or  before  Dv(  ember  H.  200.'^ 
ADDRESSES:  Sen.!  (  omiiieiits  on  this 
propo-.al  to  the  I)o(  ket  Management 
System.  Department  of  Transportation. 
Room  Pla/a  401.  400  Seventh  Street. 
SU     Washington,  DC:  20590-0001.  You 
must  id^'ntiK-  'V.\A  Docket  No.  FAA- 
2()().i-l=i.T29.  and  .\irspdce  Docket  No. 
().<-AAL-01."  at  the  beginning  of  your 
comments.  You  may  also  submit 
comments  on  the  Internet  at  bttp:// 
dirts,  dot.  gnv. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

M(.L!rii\ .  .\irs[>d(  e  ami  Rules  Du  isinn. 
.\T.\-4U0,  ( )fhce  of  Air  Traffic  Airspace 
Management.  Federal  .Aviation 
.Xilnunistration   HOO  Independence 
Avenue.  SVV..  Washington.  DC  20591; 
telephone    (20::;  _'f,--K7H:l 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 

partii  ipate  in  this  proposed  rulemaking 
h\  sutimitting  such  written  data,  views. 
or  arguments  as  they  may  desire. 
(  (imments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  spec  ificallv  invited  cm  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal 
Communic:atinns  should  identifv  both 
docket  numbers  (F.-\.-\  Doc  ket  No   F.\.\- 


200,<- 13329,  and  Airspace  Docket  No. 
O.'i-ANM-O.i)  and  be  submittcid  in 
triplicate  to  the  Docket  Management 
.system  (see  ADDRESSES  sec:tion  for 
address  and  phone  number)   You  may 
also  submit  c:oinments  through  the 
Internet  at  httf)  '/dnts  dotiiov 

Comnienters  wishing  the  F.A.-\  to 
ac  knowledge  receipt  of  their  comments 
on  this  action  must  submit  with  those 
I  omments  a  self-addressed,  stamped 
postc  arc!  on  which  the  following 
statement  is  made:  "Comments  to  FAA 
Docket  No.  FAA-200:i- 13410.  and 
Airspace  Docket  No.  O.i-AAI.-l."  The 
[lostc  ird  will  lie  date/time  stamped  and 
returned  to  the  commenter  All 
(  oniiiiunications  received  on  or  before 
the  s[U'(  ified  (losing  date  for  comments 
will  be  1  iiiiMilered  before  t.iking  action 
on  the  proposed  rule  The  jiroposril 
contained  in  this  ac  tion  may  be  changed 
in  light  ot  c  ommt'uts  rec  eived 

All  comments  submitted  will  be 
available  for  examin.ition  in  the  public 
docket  both  before  ,nu\  .ifter  the  c, losing 
date  for  cdmments   .\  report 
summ.iri/uig  <•.{'  \\  sulistantive  public: 
contac  t  uith  I  .\.\  personnel  concerned 
with  ihi.s  lulemakiiii;  will  be  filed  in  the 
docket 


Availability  of  \PKMs 

.\n  electronic  c:o[i\  ot  this  doc  ument 
may  be  downloaded  llirough  the 
Internet  ,it  http  ' 'din^.iiitt.gov.  Recently 
published  rulemaking  doc  uments  can 
also  be  accessed  through  the  FA.V's  Web 
page  at  http://www.taa.^v\  i>\  the 
Federal  Register's  Web  page  at  http:// 
uiiu  ,t;/'"<'i  '  (."'S,-.'"i    tr  indtw  html. 

You  may  review  the  public  doi  ki'i 
containing  the  proposal,  any  c  (unnients 
rec:eiyed.  and  any  fin.il  disposition  in 
person  in  the  Dockets  Office  (see 
address  in  "Comments  In\  iled  '  st^ctiunj 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  lioljilays 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regicmal  .Xii   Tr  iffii 
Division,  Federal  Aviation 
Administration.  222  West  ^tb  .Xvenue, 
#14,  Anchorage.  AK  99513. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  NPRM's  should 
call  the  FAA's  Office  of  Rulemaking. 
(202)  267-9677.  for  a  cop\  of  .Xilvisorv 
Circular  No.  11-2A,  Notice  of  Propose) 
Rulemaking  Distribution  System,  whic  h 
describes  the  a[ipli(  aiion  procedure 


combined  with  information  from  a 
broad  range  of  climates  from  other  sites. 
The  knowledge  gained  through  these 
sites  will  provide  a  more  credible 
prediction  of  global  climate  change. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  Title  14  Code  of  Federal  Regulations 
(CP'R)  part  73  (part  73)  to  establish  R- 
2204  at  Oliktok  Point.  AK,  as  part  of  the 
DOE  Mixed-Phased  Arctic  Clouds 
experiment.  The  proposed  airspace 
would  be  established  northeast  of 
Oliktok  Point,  AK,  and  would  consist  of 
a  two  nautical  mile  (nm)  area  radius 
from  the  surface  up  to  hut  not  including 
7,000  feet  MSL.  The  proposed  area 
would  contain  an  instrumented,  moored 
balloon  on  a  two-kilometer,  unlighted 
cable  for  the  purpose  of  collecting  air 
samples  during  instrument  flight 
conditions.  The  proposed  area  would  be 
activated  starting  Octofier  2004  for 
approximately  30  days  a  year,  and  be 
effective  through  the  year  2009.  The 
area  would  be  activated  by  NOTAM  24 
hours  in  advance.  The  restric:ted  arcM  is 
nectissary  for  safety  reasons. 

Section  73.22  of  Part  73  of  the  Federal 
Aviation  Regulations  was  republished 
in  FAA  Order  7400. 8K  dated  September 
2fi,  2002. 

The  FA.\  has  determined  that  this 
[iroposed  regulation  only  involves  an 
establi-^hed  boch  of  technic:al 
regulations  for  which  frec^uent  and 
routine  amendments  arc;  necessary  to 
keep  them  operationally  current. 
Therefore,  tfiis  proposed  regulation:  (1) 
Is  not  a  "signihcant  regulatory  action" 
under  Executive  Order  128B6:  (2)  is  not 
a    significant  rule!"  uncfer  DOT 
Regu!ator\'  Policies  and  Procedures  (44 
FR  1  1034:  February  2fi,  1979);  and  (3) 
does  not  warrant  prep.iration  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affcH:t_air 
tr.iffic  proc  t'duies  and  air  navigation,  it 
is  c:ertified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impac  t  on  a  substantial 
numb(!r  cif  small  entities  under  the 
(Tiferiii  of  the  Reuulatory  Flexibility  Act. 


History 

The  DOE  is  conducting  the  Mixed- 
Phaseii  ,\i(tli    Clouds  eX|KTiment  to 
improve  understanding  of  the?  process 
and  uncertainties  related  to  global 
climate  i:hange.  The  information 
obtameii  ,it  this  test  site  v\ill  be 


j       Environmental  Review 

This  projiosal  will  be  subject  to  the 
appropriate  environmental  analysis  in 
ac  e:ordance  with  FAA  Order  10.30. ID, 
Policies  and  Procedures  for  Considering 
Environmental  Impacts,  prior  to  any 
FA.-\  final  regulatory  action. 

List  of  Subjects  in  14  CFR  Part  73 

Airspac:e,  Navigation  (air). 
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The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  73  as 

follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§73.22    [Amended] 

2.  §  73.22  is  amended  as  follows: 


R-2204,  Oliktok  Point,  AK  [New] 

Boundaries.  Within  a  2  nautical  mile 
radius  centered  at  (lat.  ZCSO'SS"  N.,  long. 
149^51'33"W.). 

Designated  altitudes.  Surface  to,  but  not 
including,  7.000  feet  MSL. 

Time  of  designation.  By  NOT  AM,  24  hours 
in  advance,  not  to  exceed  30  days  annually. 

Controlling  agency.  FAA,  Anchorage 
ARTCC. 

Using  agency.  Department  of  Energy, 
Sandia  National  Labs/National  Nuclear 
Security  Administration,  Albuquerque.  NM. 


Issued  in  Washington.  DC,  on  September 
17.  2003. 

Reginald  C.  \fatthews. 
Manager.  Airspace  and  Rules  Division. 
|FR  Doc.  03-25422  Filed  10-7-03;  8:45  am] 

BILLING  CODE  4910-13-P 


NATIONAL  INDIAN  GAMING 
COMMISSION 

25  CFR  Part  514 

RIN  3141-AA16 

Fees 

agency:  National  Indian  Gaming 

Commission. 

ACTIOM:  Proposed  rule. 

SUMMARY:  The  National  Indian  Gaming 
Commission  (NIGC  or  Commission)  is 
proposing  to  amend  its  fee  regulations. 
The  regulations  are  being  amended  to 
reflect  changes  in  the  statutory  limit  set 
by  Congress. 

DATES:  Comments  must  be  submitted  on 
or  before  November  30,  2003. 
ADDRESSES:  Comments  may  be  mailed 
to:  Fee  Change  Comments,  1441  L 
Street,  NW..  Suite  9100,  Washington, 
DC,  20005,  delivered  to  that  address 
between  8:30  a.m.  and  5:30  p.m., 
Monday  through  Friday,  or  faxed  to 
202/632-7066  (this  is  not  a  toll-free 
number).  Comments  received  may  be 
inspected  between  9  a.m.  and  noon,  cind 
between  2  p.m.  and  5  p.m. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
R.  Hay  at  202/632-7003;  fax  202/632- 
7066  (these  are  not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  The 
Indian  Gaming  Regulatory  Act  (IGRA), 
enacted  on  October  17,  1988. 
established  the  National  Indian  Gaming 
Commission  (Commission).  The 
Commission  is  funded  entirely  from  fees 
collected  from  Indian  gaming 
operations.  The  Commission  is 
proposing  changing  its  current 
regulations  to  reflect  changes  in  the 
statutory  limit  imposed  by  Congress. 
This  regulation  is  being  amended  so  that 
the  amount  of  fees  imposed  by  the 
Commission  is  directly  related  to 
congressional  action.  Under  the  current 
regulation  the  Commission  may  only 
impose  fees  not  exceeding  $8,000,000, 
during  any  fiscal  year.  For  fiscal  year 
2004,  Congress  has  increased  that 
amount  to  a  maximum  of  $12,000,000. 
The  proposed  change  will  allow  the 
Commission  to  collect  up  to  the 
statutory  maximum  and  will  eliminate 
the  need  to  regularly  amend  this 
regulation  as  Congress  raises  or  lowers 
the  fee  level. 

Regulatory  Flexibility  Act 

The  Commission  certifies  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.].  The  factual  basis  for  this 
certification  is  as  follows: 

Of  the  330  Indian  gaming  operations 
across  the  country,  approximately  150 
have  revenues  under  10  million.  Of 
these,  approximately  90  operations  have 
gross  revenues  of  under  3  million. 
Those  operations  that  gross  less  than  1.5 
million  are  exempt  from  fees.  Since  fee 
assessments  are  based  on  a  percentage 
of  gross  revenues  until  the  maximum 
allowed  by  Congress  is  reached,  and 
new  gaming  operations  continue  to 
open,  the  amount  individual  tribal 
gaming  operations  will  pay  in  fees  will 
likely  only  increase  slightly  or  may  in 
fact  decrease.  For  these  reasons,  the 
Commission  has  concluded  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  those  small  entities 
subject  to  the  rule. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  proposed  rule  is  not  a  major  rule 
under  5  U.S.C.  804(2).  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act.  The  proposed  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  more  than  $100  million  per 
year;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 


agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.  based  enterprises. 

Unfunded  Mandates  Reform  Act 

The  Commission  is  an  independent 
regulator}'  agency,  and.  as  such,  is  not 
subject  to  the  Unfunded  Mandates 
Reform  Act.  Even  so,  the  Commission 
has  determined  that  this  final  rule  does 
not  impose  an  unfunded  mandate  on 
Slate,  local,  or  tribal  governments,  or  on 
the  private  sector,  of  more  than  $100 
million  per  year.  Thus,  it  is  not  a 
"significant  regulator}'  action"  under 
the  Unfunded  Mandates  Reform  Act.  2 
U.S.C.  1501  etseq. 

Takings 

In  accordance  with  Executive  Order 
12630,  the  Commission  has  determined 
that  this  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  General  Counsel  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(d) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

The  proposed  rule  does  not  contain 
any  information  collection  requirements 
for  which  0MB  approval  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520)  would  be  required. 

National  Environmental  Policy  Act 

The  Commission  has  determined  that 
this  proposed  rule  does  not  constitute  a 
major  Federal  Action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  is  required  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969. 

Dati'd:  October  2,  2003. 
Philip  \.  Hogen. 

Chairman.  \atit)nalindian  Gaming 
Commission. 

List  of  Subjects  in  25  CFR  Part  514 

Gambling,  Indians-lands.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  25  CFR  part  514  is 
proposed  to  be  amended  as  follows: 

Trie  authority  citation  for  part  514 
continues  to  read  as  follows: 

Authority:  25  I'.S.C  2702  ef  seq. 

Section  514.1(d)  is  revised  to  read  as 
follows: 

§514.1     Annual  fees. 
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(d)  The  total  amount  of  all  fees 
imposed  during  any  fiscal  vear  shall  not 
exceed  the  statutory  maximum  imposed 
by  Congress.  The  (,'ummission  shall 
credit  pro-rata  any  fees  collected  in 
excess  of  this  amount  against  amounts 
otherwise  due  at  the  end  of  the  quarter 
following  the  quarter  during  which  the 
Commission  makes  such  determination 

(1)  The  Commission  will  notify  each 
gaming  operation  as  to  the  amount  of 
overpayment,  if  any,  and  therefore  the 
amount  of  credit  to  be  taken  against  the 
next  quarterly  pavment  otherwise  due 

(2)  The  notificaium  required  in 
paragraph  (d)(1)  of  this  section  shall  be 
made  in  writing  addressed  to  the 
gaming  operation. 

«         *         *         *         « 

IKR  Dn<    0  f-jT4'J  Filed  10-7-01.  8  ATi  am! 

BIUJNG  COD€  7565-01 -P 


LIBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  201 

[Docket  No.  RM  2002-1 D] 

Notice  and  Recordkeeping  for  Use  of 
Sound  Recordings  Under  Statutory 
License 

agency:  Copyright  Office,  Library  of 

Ccmgress. 

ACTION:  Notice  of  inquiry. 


SUMMARY:  The  Copyright  OfHc  e  of  the 
Librarv'  of  Congress  is  requesting  publii 
comment  on  the  adoption  of  regulations 
for  records  of  use  of  sound  recordings 
performed  pursuint  to  the  statutory 
license  for  public  performances  of 
sound  recordings  by  means  of  digital 
audio  transmissions  between  October 
28.  1448.  and  the  effective  date  of  soon- 
to-be-announced  interim  regulations 
DATES:  Comments  are  due  no  lat^r  than 
Noyember  24,  2003   Reply  comments 
are  due  no  later  than  December  22, 
2003. 

ADDRESSES:  .An  original  and  five  copies 

(if  any  comment  or  reply  mmment  ';hali 
be  delivered  bv  hand  to  Office  of  thf 
General  Counsel.  lames  Madison 
Memorial  Building,  Room  LM -403,  First 
and  Independence  Avenue,  SE., 
Washington.  DC  20359-6000:  or  mailed 
to;  Copyright  .Arbitration  Rovaltv  Panel 
(CARP),  PC)  Box  70977.  Southwest 
.Station.  Washington.  DC  20024-0977 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  C'arson.  (ieneral  Counsel,  or 
William  I  Roberts,  [r  .  Senior  Attorney. 
PO  Box  70977,  Southwest  Statum, 
Washington,  DC  20024  Tel, "phone: 


(202)  707-8380:  Telefax:  (202)  2.52- 
3423 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Co[)vright  .Act  grants  copyright 
owners  of  sound  recordings  the 
exclusive  right  to  perform  their  works 
publicly  bv  means  of  digital  audio 
transmissions  subject  to  certain 
limitations  and  exceptions.  Among  the 
limitations  placed  on  the  performance 
of  sound  recordings  is  a  statutory 
lic:en,se  that  permits  certain  eligible 
subscription,  nonsubscription.  satellite 
digital  audio  raciio.  business 
establishment  and  new  subscription 
services  to  perform  those  sound 
recordings  publicly  by  means  of  digital 
audio  transmissions   17  CSC.  114. 

Similarly.  c:opvright  owners  of  sound 
rec:ordings  are  granted  the  exclusive 
right  to  make  copies  of  their  works 
subject  to  certain  limitations  and 
exc:eptions   Among  the  limitations 
placed  on  the  rejiroduction  of  sound 
recordings  is  a  statutory  license  that 
permits  certain  eligible  subsc:ription. 
nonsubscription.  satellite  digital  audio, 
business  establishment  and  new 
.subsc  ription  servic  es  to  make  ephemeral 
c:opies  of  those  sound  rec:ordings  to 
facilitate  their  digital  transmission.  17 
C.S.C.  112(6) 

Both  the  section  114  and  112  licenses 
recjuire  servic  es  to,  among  other  things, 
report  to  I  opvright  owners  of  sound 
recordings  on  the?  use  of  thcnr  works 
Both  licenses  direct  the  Librarian  of 
(Congress  to  establish  regulati(ms  to  give 
c:opvright  owners  reasonable  notic:e  of 
the  use  of  tbeir  works  and  cremate  and 
ni.iint.im  rec  ords  ot  use  for  delivery  to 
I  opvright  owners    17  U.S.C.  114(f)(4)(A) 
and  rise    1 12le)(4l  The  purpose  of 
the  e\i  hange  of  data  is  to  ensure  that 
the  ro\  allies  collec  ted  under  the 
statutor\  licenses  ,;re  distributed  to  the 
(  orrec  t  recipients 

The  Copyright  Office  will  soon  be 
publishing  interim  regulations  setting 
inrth  the  categories  of  information  that 
ser\  ices  making  use  of  sinind  recordings 
under  the  statutory  licenses  must  report. 
Those  interim  regulations  will  recjuirc; 
ser\i(  es  to  ideiitifv  performances  of 
sdund  recordings  that  they  transmit 
pursuant  to  the  statutory  license, 
providing  information  suc:h  as  the  titles 
of  sound  rec:ordings  th.it  are  transmitted, 
the  names  of  the  rec:ording  artists,  etc. 
However,  the  interim  regulations  will  be 
prospec  tive  in  nature,  meaning  that  they 
will  not  apply  to  the  period  from 
October  28,  1998,  to  the  tdfective  date  of 
the  interim  rules   (ionsequentlv,  there 
are  curreiitU  no  regulations  establishing 
the  requirements  for  creating  and 


reporting  records  of  use  for  this  earlier 
time  period.'  While  it  is  certain  that 
many  services  have  maintained  few  or, 
in  manv  instances,  no  records  of  prior 
uses,  a  mechanism  must  be  adopted  to 
account  for  the  performances  that 
oc;curred  during  this  period  in  order  to 
distribute  the  royalty  fees  collected 
during  this  period.  Thus,  we  seek  public 
comment  as  to  the  fcjrm  and  content 
such  regulations  shcjuld  take. 

Request  for  Comment 

Incomplete  and  absent  records  create 
serious  difficulties  for  the  Copyright 
Office  in  fashioning  regulations  that 
apply  to  prior  uses  of  sound  recordings. 
If  only  partial  prior  records  of  use  are 
reported,  and  if  only  some  services  are 
able  to  submit  such  reports,  the  data 
gathered  from  those  records  is  likely  to 
skew  the  royalty  distribution  process. 
How  should  the  Office  address  this 
problem?  Should  the  Office  require 
licensees  to  report  actual  performance 
data  for  the  historical  period,  if 
available;  and  if  so,  what  elements 
should  be  reported,  bearing  in  mind  that 
the  information  provided  must  be 
sufficient  to  identify  the  copyright 
owners  and  performers  who  are  the 
beneficiaries  of  these  licenses?  What,  if 
any,  proxies  may  be  used  in  lieu  of 
incomplete  or  missing  prior  records? 
Are  there  costs  associated  with  using 
proxies,  and  if  so,  who  should  bear  the 
cost  of  obtaining  use  of  these  proxies? 

The  Copyright  Office  seeks  answers  to 
these  questions  and  encourages 
interested  parties  to  consider  the  costs 
and  benefits  to  both  the  licensees  and 
ihe  copyright  ownc?rs  when  formulating 
a  mc^chanism  for  accounting  for  past 
performances.  In  particular,  we  seek 
concrete  proposals  and  proposed 
regulatory  language  to  implement  rules 
for  the  reporting  of  prior  records  of  use. 
Services  and  copyright  owners  are 
encouraged  to  explore  the  possibility  of 
joint  submissions  of  comments  that 
represent  consensus  among  interested 
parties. 

UHtfMl:  ()(  lobeT  (.  2()0:!. 
Marybeth  Peters, 

IIR  l)oi  .  (1.1-25,^)2:)  Filed  10-7-0:^:  8:45  iim) 
BILLING  CODE  1410-33-P 


I  litT''  IS  'ini'  I'xi  i-ptii?n   RpsiiFitiiins,  codified  at 
(7  ChK  Jin   Ih.  ,iri'  .iln'.idv  in  pidi.e  Un  pn-i'xisting 
sulisc  nptiiin  sprvK  I's,  i  p  .  sut)s(  riplion  services  in 
r\,-,U'iui'  U'tore  |iil\  :n.  144H.  .See  17  I'.S.C:. 
lUliH  1  1).  siM'  ,ilsn  h7  FR  5791  (Fehruarv  7,  20(121. 
I  !ii-.  niitu  e  iif  in(|iiir\  seeks  cninments  on 
iMijuiinneiits  tiir  ret  urds  of  use  for  till  types  of 
scrvu  es  nperHting  under  the  sec:;ion  1 14  statutory 
license  except  pree.xistma  sutisi  ription  si>rvices. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[lA  187-1187;  FRL-7569-81 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Iowa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  approve  a 
revision  to  the  State  Implementation 
Plan  (SIP)  submitted  by  the  state  of 
Iowa.  The  purpose  of  this  revision  is  to 
approve  the  1998  and  2000  updates  to 
the  Polk  County  Board  of  Health  Rules 
and  Regulations,  Air  Pollution,  Chapter 
V.  These  revisions  will  help  to  ensure 
consistency  between  the  applicable 
local  agency  rules  and  Federally- 
approved  rules,  and  ensure  Federal 
enforceability  of  the  applicable  parts  of 
the  local  agency  air  programs. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
November  7,  2003. 
ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Heather  Hamilton, 
Environmental  Protection  Agency,  Air 
Planning  and  Development  Branch,  901 
North  5th  Street,  Kansas  City,  Kansas 
66101.  Electronic  comments  should  be 
sent  either  to  Heather  Hamilton  at 
hamilton.heather@epa.gov  or  to  http:// 
www.regulations.gov,  which  is  an 
alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  "What  action 
is  EPA  taking"  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Hamilton  at  (913)  551-7039,  or 
by  e-mail  at  hamilton.heathei®epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
final  rules  section  of  the  Federal 
Register,  EPA.  is  approving  the  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
relevant  adverse  comments  to  this 
action.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received  Ln  response  to  this  action, 
no  further  activity  is  contemplated  in 
relation  to  this  action.  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 


addressed  in  a  subsequent  final  rule 
based  on  this  proposed  action.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  Please  note  that  if  EPA 
receives  adverse  comment  on  part  of 
this  rule  and  if  that  part  can  be  severed 
fi-om  the  remainder  of  the  rule,  EPA  may 
adopt  as  final  those  parts  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment.  For  additional  information, 
see  the  direct  final  rule  which  is  located 
in  the  rules  section  of  this  Federal 
Register. 

Dated:  September  25,  2003. 
Nat  Scurry, 

Acting  Regional  Administrator.  Region  7 . 
[FR  Doc.  03-25397  Filed  10-7-03:  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  70  and  71 

[CA102-OPP;  FRL-7571-4] 

Proposed  Approval  of  Revision  of  34 
Clean  Air  Act  Title  V  Operating  Permits 
Programs 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  revision  of  the  following  34  Clean  Air 
Act  (CAA)  title  V  Operating  Permits 
Programs  in  the  State  of  California: 
Amador  County  Air  Pollution  Control 
District  (APCD).  Bay  Area  AQMD,  Butte 
County  AQMD,  Calaveras  Countv 
APCD,  Colusa  County  APCD.  El  Dprado 
County  APCD,  Feather  River  AQMD, 
Glenn  County  APCD,  Great  Basin 
Unified  APCD,  Imperial  County  APCD. 
Kern  County  APCD,  Lake  County 
AQMD,  Lassen  County  APCD.  Mariposa 
County  APCD,  Mendocino  County 
APCD,  Modoc  County  APCD,  Mojave 
Desert  AQMD,  Monterey  Bav  Unified 
APCD,  North  Coast  Unified  AQMD, 
Northern  Sierra  AQMD,  Northern 
Sonoma  County  APCD,  Placer  County 
APCD,  Sacramento  Metro  AQMD,  San 
Diego  County  APCD,  San  Joaquin  Valley 
Unified  APCD,  San  Luis  Obispo  County 
APCD,  Santa  Barbara  County  APCD, 
Shasta  County  APCD,  Siskiyou  County 
APCD,  South  Coast  AQMD,  Tehama 
County  APCD,  Tuolumne  County  APCD, 
Ventura  County  APCD,  and  Yolo-Solano 
AQMD.  (EPA's  interim  approval  of 
Antelope  Valley  AQMD's  title  V 
program  expired  on  January  21,  2003. 
(Since  a  full  approval  of  Antelope 
Valley  AQMD's  title  V  program  will  be 


necessary  to  return  the  program  to  the 
District,  EPA  will  address  the  title  V 
program  in  that  district  in  a  separate 
rulemaking  action.)  This  program 
revision  is  a  response  to  a  Notice  of 
Deficiency  (NOD)  that  EPA  published  in 
the  Federal  Register.  See  67  FR  35990 
(May  22,  2002).  The  NOD  explained 
EPA's  finding  that  the  State's 
agricultural  permitting  exemption  at 
Health  and  Safety  Code  42310(e)  unduly 
restricted  the  34  local  districts'  ability  to 
adequately  administer  and  enforce  their 
title  V  programs.  Subsequently,  we 
partially  withdrew  the  title  V  programs 
of  34  air  districts  in  California.  See  67 
FR  63551  (October  15,  2002).  On 
September  22.  2003,  the  Governor  of 
California  signed  SB  700.  which  revised 
State  law  to  remove  the  agricultural 
permitting  exemption.  The  legislation 
eliminates  the  exemption  and  therefore 
corrects  the  deficiency  we  identified  in 
the  May  22.  2002  NOLD.  Therefore,  today 
EPA  is  proposing  to  approve  a  revision 
to  the  34  district  title  V  programs 
because  districts  now  have  the  authority 
to  permit  all  major  stationary'  sources, 
including  those  agricultural  sources  that 
were  formerly  exempt  from  title  V  under 
State  law.  Finaiization  of  this  approval 
is  contingent  upon  our  receipt  of  a  legal 
opinion  from  the  California  Attorney 
General  that  confirms  that  the 
elimination  of  the  agricultural 
permitting  exemption  from  State  law 
provides  the  34  districts  with  authority 
to  issue  title  V  permits  to  major 
stationary'  agricultural  sources. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
November  7,  2003. 

ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to 
Gerardo  Rios,  Chief,  Permits  Office,  Air 
Division  (AIR-3),  EPA  Region  IX.  75 
Hawthorne  Street.  San  Francisco, 
California.  94105.  or  sent  via  e-mail  to 
rios.gerardo@epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerardo  Rios.  EPA  Region  IX,  at  (415) 
972-3974  or  rios.gerardo@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us," 
or  "our"  means  EPA. 

Table  of  Contents 

I.  Background 

II.  Description  of  Proposed  Action 

III.  Effect  of  EPA's  Rulemaking 

IV.  Request  for  Public  Comment 

V.  Administrative  Requirements 

I.  Background 

Title  V  of  the  CAA  Amendments  of 
1990  required  all  State  permitting 
authorities  to  develop  operating  permits 
programs  that  met  certain  federal 
criteria  codified  at  40  Code  of  Federal 
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Regulations  (CFK)  part  7U  On 
Noveinber  30,  21)01.  we  prDmulgdtpd 
final  full  appnival  nf  :M  C^aiifomia 
districts'  title  V  Dperating  permits 
programs.  See  Hh  FR  H>i503  (December 
7.  JOOl)  Our  final  rulemaking  was 
challenged  bv  several  environmental 
and  community  groups  alleging  that  the 
full  approval  was  unlawfullv  based,  in 
part,  on  an  exemption  in  section 
42J10(e)  of  the  California  Health  and 
Safetv  Code  of  major  agricultural 
sources  from  title  V  permitting  KFA 
enteretl  into  ti  settlement  of  thi-~ 
litigation  whi(  h  required,  in  part,  that 
the  Agenc  V  propose  to  partialiv 
withdraw  approval  of  the  34  fuUv 
approved  title  \'  programs  in  tialifornia 

.Setticms  70  10(bi  and  7().10(c  )  provide 
that  FPA  mav  withdraw  a  40  CFR  [)art 
70  program  approval,  in  whole  or  in 
part,  whenever  the  permitting 
authoritv's  legal  authority  does  nut  meet 
the  requirements  of  part  70  and  the 
permitting  authontv  fails  to  take 
i(irre(  tive  aition.  To  (.ommence 
regulatorv  action  to  partialiv  withdraw 
title  V  program  approval.  KF.A 
published  the  NOD  m  the  Federal 
Register.  Pursuant  to  40  CFK 
70,lO(bKJ!.  publuation  of  the  \OL) 
Kimmenced  a  90-day  period  during 
which  the  State  of  California  had  to  take 
Mgnifii  ant  ac:ti()n  to  assure  adecjuate 
administration  and  enforcement  of  the 
local  districts'  programs.  As  des(  ribed 
in  EPA  s  NOD.  the  Agency  determined 
that  ■significant  action"  in  this  instance 
meant  the  revision  or  removal  of 
California  Health  and  Safetv  Oxie 
42310(e).  so  that  the  local  air  pollution 
control  districts  could  adequatelv 
administer  and  enforc  e  the  title  \' 
permitting  program  for  stationary 
agricultural  sources  that  are  major 
source^  ot  air  pollution 

During  the  MO-dav  period  that  the 
State  was  provided  to  take  the  necessarv 
( iirrective  action.  FPA  proposed  to 
partialiv  withdraw  title  \'  program 
approval  in  each  of  the  t4  California 
distrii  ts  with  full  program  approval.  See 
67  FR4H4Jb  (lulv  24   2002)  Since  the 
State  did  not  take  the  neressar\-  at  tion 
to  assure  ade(.]uate  administration  .ind 
enforiement  of  the  title  V  program 
\vithm  the  re(juired  time  frame.  EPA 
took  final  action,  pursuant  to  our 
authontv  at  40  CFR  70. 10(b)(2)(iJ.  to 
partialiv  withdraw  approval  of  the  title 
V  programs  for  the  J4  lr)cal  air  districts 
listed  above 

II.  Description  of  Proposed  Action 

We  are  proposing  to  ajiprovt'  the 
program  revision  of  the  ^4  Clean  Air  Act 
title  \'  Operating  Permit--  programs  m 
the  State  of  California.  However 
finalization  of  this  proposed  rulein.ikinL: 


Is  ((intingent  upon  our  receipt  of  a  legal 
opinion  from  the  California  Attcjrney 
Ceneral  that  confirms  that  the 
elimination  of  the  agricultural 
permitting  exemption  from  State  law 
provides  the  .H  distru  ts  with  authoritv 
to  issue  title  \'  permits  to  major 
station.trv  agru  ultural  sources.  EPA  will 
not  promulgate  final  approval  of  the 
program  revision  until  this  l(;gal  opinion 
has  been  received. 

III.  Effect  of  EPAs  Rulemaking 

()iir  proposal,  it  fin.ili/.ed,  would 
result  ill  the  t4  distru  ts  having  title  \' 
programs  that  require  all  major 
stationarv  sources  to  obtain  title  \' 
operating  permits    It  would  also 
terminate  FF'.X's  implement. ition  of  a 
part  7  1  [''ederal  operating  permit 
progr.iin  for  State-exempt  major 
station, irv  ,igri(  ultural  sourt  es  within 
the  lurisdii  tion  of  the  (4  California  air 
districts  listed  at  the  beginning  of  this 
proposal    If  EPA  fin.ilizes  this  rule.  EPA 
would  not  issue  diw  permits  to  these 
sources.  siiK  t'  the  .t4  districts  would 
have  the  authoritv  to  issue  title  \' 
permits  to  major  agru  ultural  stationary 
sources  beginnint;  on  |aiiuar\  1.  2004. 
Therefore,  if  EPA  finali/es  this  rule. 
EPA  will  no  longer  retjuire  maior 
stationarv  agru  ultur.il  sour(  es  to  submit 
part  71  permit  applu  ations  and  will 
suspend  aiiv  outst, Hiding  ,ippli(  .ition 
deaiUines. 

The  May  22.  2002,  N(3D  started  an  IH 
month  sanctions  clock  pursuant  to  (;AA 
section  174(b).  CAA  Sec   r)02(i)(l)  and 
(2),40CFR70.4(k)and  70.10(b)(2)-(4) 
Fin, dilation  of  today's  proposal  would 
terminate  this  sanctions  (  lo(  k 

IV.  Request  for  Publii  Comment 

We  are  nuIh  iiing  publu  (  nmment  on 
all  aspects  u\  this  [)ropos,d    Written 
( (imments  will  be  i  oii--idered  before 
taking  final  ac  tuui    To  (  omment  on 
todav's  propos.il,  vou  shiuild  submit 
comments  bv  mail  iin  triplic:at(?  if 
possible)  as  described  in  the  ADDRESSES 
section  listed  in  the  front  of  this 
document   We  will  ( (insider  any  written 
comments  received  by  November  7, 
2003. 

V.  Administrative  Requirements 

Under  Executive  Order  12Hht,  ISH  FK 
.=)  1  ~  Ci.  Oi  tnbt-r  4,  14M.i),  this  proposed 
a(  tioii  Is  111  it  ,1     si^nitii  lint  regulatorv 
action  '  ,iiid  iberefure  is  not  subject  to 
review  bv  the  Office  of  Management  and 
Budget.  For  this  reason,  this  ,h  tion  is 
also  not  subject  to  Exei:utive  Order 
13211,  ■'.^(  tions  Concerning  Regulations 
That  Signifii  .intlv  Aff«:t  Energv  Supplv, 
Disfrduition,  '>r  1  's-'"  (h()  FR  2H,t55,  Mav 
-J:   20011    rhi->  proposed  a{. tion  mertdy 
proposes  to  ,ip[)rove  state  law  as 


meeting  Federal  requirements  and 
imposes  no  additional  requirements 
bevond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
CS.C.  601  pt  seq).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  anv  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
011995  (Pub.  L.  104-4). 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Ciovernment  and  Indian  tribes, 
as  specified  bv  Executive  Order  13175 
(65  FR  67249,  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
proposes  to  approve  an  existing 
requirement  under  state  law.  and  does 
not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
.•\ir  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13t)45 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks'  (62  FR  19885,  April  23,  1997).  " 
because  it  is  not  economically 
significant. 

In  reviewing  revisions  to  state 
operating  permit  programs  submitted 
pursuant  to  Title  V  of  the  CAA.  EPA 
will  approve  such  revisions  provided 
that  thev  meet  the  criteria  oKhe  Clean 
Air  Act  and  EPAs  regulations  codified 
at  40  CFR  part  70.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  part  70  program  revision 
for  failure  to  use  V(^S.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  part  70  program 
revision,  to  use  \'CS  in  place  of  a  part 
70  program  revision  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
.Act  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
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Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  This 
proposed  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

Datpd:  September  29.  2003. 
Deborah  lordan, 

Aiting  Rffilonal  Administrator.  Region  9. 
IKK  Do<  .  (13-2.5545  Filed  10-7-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141  and  142 

[FRL-7571-7] 
RIN  2040-AD37 

National  Primary  Drinking  Water 
Regulations:  Long  Term  2  Enhanced 
Surface  Water  Treatment  Rule; 
Extension  of  Comment  Period 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  extending  by  60  days 
the  public  comment  period  for  a 
proposed  National  Primary  Drinking 
Water  Regulation,  the  Long  Term  2 
Enhanced  Surface  Water  Treatment  Rule 
{LT2ESWTR),  which  was  published  in 
the  Federal  Register  on  August  11,  2003. 
This  extended  comment  period  will 
afford  greater  opportimity  to  all 
interested  parties  to  review  and  submit 
comments  on  the  proposal. 
DATES:  Comments  must  be  received  on 
or  before  January  9,  2004. 

ADDRESSES:  Comments  may  be 
submitted  by  mail  to:  Water  Docket, 
Environmental  Protection  Agency,  Mail 
Code  4101T,  1200  Pennsylvania  Ave., 
NW..  Washington,  DC  20460,  Attention 
Docket  ID  No.  OW-2002-0039. 
Comments  may  also  be  submitted 
electronically  or  through  hand  delivery/ 
courier  by  following  the  instructions 
provided  in  the  SUPPLEMENTARY 
INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

technical  inquiries,  contact  Daniel 
Schmelling,  Office  of  Ground  Water  emd 
Drinking  Water  (MC  4607M),  U.S. 
Environmental  Protection  Agency,  1200 
Peruisylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  (202)  564-5281. 
For  general  information  contact  the  Safe 
Drinking  Water  Hotline,  Telephone 
(800)  426^791.  The  Safe  Drinking 
Water  Hotline  is  open  Monday  through 
Friday,  excluding  legal  holidays,  from  9 
a.m.  to  5:30  p.m.,  eastern  standeird  time. 


SUPPLEMENTARY  INFORMATION:  The 
commejit  period  for  the  proposed 
LT2ESWTR  now  ends  January-  9,  2004. 
This  is  an  extension  of  60  days  beyond 
the  comment  period  established  in  the 
Federal  Register  on  August  11,  2003. 
Anyone  seeking  to  submit  comments 
must  follow  the  procedures  specified  in 
section  I.C.  of  the  proposal  as  published 
in  the  Federal  Register  (68  FR  47640, 
August  11.2003). 

The  LT2ESWTR  applies  to  all  public 
water  systems  that  use  surface  water  or 
ground  water  under  the  direct  influence 
of  surface  water.  This  proposed 
regulation  would  establish  additional 
risk-targeted  treatment  requirements  for 
Cryptosporidium.  It  also  contains 
provisions  to  address  risks  associated 
with  uncovered  finished  water  storage 
facilities  and  to  ensure  .systems 
maintain  microbial  protection  as  they 
take  steps  to  reduce  the  formation  of 
disinfection  byproducts.  See  the 
proposal  as  published  in  the  Federal 
Register  (68  FR  47640.  August  11.  2003) 
for  information  regarding  public  health 
concerns,  proposed  regulatory- 
requirements,  implementation 
schedules,  estimated  costs  and  benefits, 
implementation  tools,  and  other  issues. 

Dated:  October  2.  2003. 

Michael  H.  Shapiro, 

Deputy  Assistant  Administrator,  Office  of 
Water. 

(FR  Doc.  03-25546  Filed  10-7-03;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141, 142  and  143 

[FRL-7571-8] 

RIN  2040-AD38 

National  Primary  Drinking  Water 
Regulations:  Stage  2  Disinfectants  and 
Disinfection  Byproducts  Rule;  National 
Primary  and  Secondary  Drinking  Water 
Regulations:  Approval  of  Analytical 
Methods  for  Chemical  Contaminants; 
Extension  of  Comment  Period 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  extending  by  60  days 
the  public  comment  period  for  a 
proposed  National  Primary  Drinking 
Water  Regulation,  the  Stage  2 
Disinfectants  and  Disinfection 
Byproducts  Rule  (DBPR),  which  was 
published  in  the  Federal  Register  on 
August  18,  2003.  This  extended 
comment  period  will  afford  greater 


opportunity  to  all  interested  parties  to 
review  and  submit  comments  on  the 
proposal. 

DATES:  Comments  must  be  received  on 
or  before  January  16,  2004. 

ADDRESSES:  Comments  may  be 
submitted  by  mail  to:  Water  Docket, 
Environmental  Protection  Agencv.  Mail 
Code  4101T,  1200  Pennsylvania  A\e.. 
NW..  Washington,  DC  20460.  Attention 
Docket  ID  No.  QW-2002-0043. 
Comments  may  also  be  submitted 
electronically  or  through  hand  delivery/ 
courier  by  iollowing  the  instructions 
provided  in  the  SUPPLEMENTARY 
INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

technical  inquiries,  contact  Tom 
Grubbs.  Office  of  Ground  Water  and 
Drinking  Water  (MC  4607M).  U.S. 
Environmental  Protection  Agencv,  1200 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20460;  telephone  (202)  564-5262. 
For  general  information  contact  the  Safe 
Drinking  Water  Hotline,  Telephone 
(800)  426-1791.  The  Safe  Drinking 
Water  Hotline  is  open  Monday  through 
Friday,  excluding  legal  holidays,  from  9 
a.m.  to  5:30  p.m.,  eastern  standard  time. 

SUPPLEMENTARY  INFORMATION:  The 

comment  period  for  the  proposed  Stage 
2  DBPR  now  ends  Januarv-  16.  2004. 
This  is  an  extension  of  60  days  beyond 
the  comment  period  established  in  the 
Federal  Register  on  August  18.  2003. 
Anyone  seeking  to  submit  comments 
must  follow  the  procedures  specified  in 
section  I.C.  of  the  proposal  as  published 
in  the  Federal  Register  (68  FR  49548, 
August  18.  2003). 

The  Stage  2  DBPR  applies  to  all 
public  water  systems  that  add  a 
disinfectant  other  than  ultraviolet  light. 
This  proposed  regulation  would 
establish  revised  procedures  for 
monitoring  and  determining  compliance 
with  the  maximum  contaminant  levels 
for  trihalomethanes  and  haloacetic 
acids.  It  contains  specific  provisions  for 
consecutive  systems.  See  the  proposal 
as  published  in  the  Federal  Register  (68 
FR  49548,  August  18,  2003)  for 
information  regarding  public  health 
concerns,  proposed  regiilatory 
requirements,  implementation 
schedules,  estimated  costs  and  benefits, 
implementation  tools,  and  other  issues. 

Dated:  October  2,  2003. 
Michael  H.  Shapiro. 

Deputy  Assistant  Administrator,  Office  of 

Water. 

(FR  Doc.  03-25547  Filed  10-7-03;  8:45  am] 
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This  section  ot  the  FEDERAL  REGISTER 
contains  documents  other  than  ruies  or 
proposea  rules  that  are  applicable  to  the 
public   Notices  of  hearings  and  investigations 
committee  meetings   agency  decisions  and 
rulings   delegations  of  authority   tihng  ot 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  m  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

[Doc.  No.  TM-03-081 

Request  for  an  Extension  of  and 
Revision  to  a  Currently  Approved 
Information  Collection 

agency:  .Xyru  ultural  .Mrirkt'tinu  .Service. 

rSDA 

ACTION:  Witio"  dnd  request  for 

comments. 

SUMMARY:  In  dCCorrlHiire  with  th^ 
Paperwork  Reductinii  Act.  uf  mMT  ;44 
U.S.C.  Chapter  35).  this  nutice 
announces  the  Aqrirultura!  Marketing 
Service's  intention  tn  request  .ipproval 
from  the  (Office  uf  Management  and 
Budget,  for  an  extension  of  and  revision 
to  the  currentiv  approved  information 
cDllection  National  Org-inH   F^rograni 
Record  Keeping  Requirements. 
DATES:  Comments  received  by  December 
8.  2003  will  be  considered 
ADOrriONAL  INFORMATION  OR  COMMENTS: 
Contact  Tom  Strother.  National  ()rgani( 
Program.  Transportrttuin  ami  .Marketing 
Programs.  Agrii;ultural  Marketing 
Service,  U.S.  Department  of  Agriculture. 
1400  Independenf:e  .^ve  .  S\V  .  Room 
4008-So  .  .\g  Stop  02bH,  Washington. 
DC  20250.  telephone  (202)  720-3252. 
fax  (2021  205-:'808 
SUPPLEMENTARY  INFORMATION: 

Titlf:  National  Organic  Program. 

UMB  \umber  0581-0191. 

Expiration  Datf  Of  Approval:  January 
31.2004 

Type  ot  Rpqui'st:  Extension  and 
Revision  of  a  currently  approved 
information  collection. 

Abstract:  The  Organic  Foods 
Production  Act  of  1990  (OFPA)  as 
amended  (7  CSC  fiSOl  t^t  seq  ] 
mandates  that  the  Secretan,-  develop  a 
National  Organic  Program  (NOP!  to 
accredit  eligible  State  program's 
governing  State  officials  or  private 
persons  as  certifv'ing  agents  who  would 


certifs  [iro(iu(  ers  or  handlers  of 
agricultural  products  that  have  been 
produced  using  organic:  methods  as 
provided  for  in  OFPA.  This  regulation: 
(1)  Fstablished  national  standards 
governing  the  marketing  of  ci'rlain 
agricultural  products  as  organicallv 
pniduied  products;  (2)  assures 
I  oiisumers  that  organically  produced 
pnitiui  ts  meet  a  consistent  standard: 
and  [A]  tai  ilitates  interstat(!  commerce 
in  fresh  and  processed  food  that  is 
organicallv  produ(  ed.  The  NOP  requires 
that  agricultural  produc:ts  labeled 
orgauK  '  be  from  a  production  or 
handling  operation  that  is  (  ertified  by  a 
certifving  agent  who  is  accredited  by  the 
U.S.  Department  of  Agriculture  (USDA). 

Proposed  rules  to  'inplement  OFPA 
were  published  in  December  1997  and 
March  2000.  Both  contained 
information  collection  requirements,  an 
estimate  of  the  annual  economic  burden 
on  the  organic   industrv.  and  a  request 
for  '  omments  .iboiit  the  burden.  The 
Agru  ultural  Marketing  .Service  (AMS) 
addressed  these  i  omments  in  the  final 
rule  published  on  December  21.  2000 
(fin  FK  80548)  to  ensure  that  the  least 
amount  of  the  burden  is  plac:ed  on  the 
public:. 

Reporting  and  rei  i)rdke(;ping  are 
essential  to  the  integrit\'  of  the  organic 
certification  svstem.  They  create  a  paper 
trail  that  is  a  critical  element  in  carrving 
out  the  mandate  of  OFP.A  and  NOP 
rhey  serve  the  .\MS  mission,  program 
')b|ec:tives.  and  management  needs  by 
pro\iding  information  on  the  efficiencv 
and  effec  tiveuess  of  the  program  The 
information  affects  decisions  htM;ause  it 
is  the  basis  for  evaluating  compliance 
with  OFP.\  and  NOP,  for  administering 
thf-  program,  for  management  dec  isions 
and  planning,  and  for  establishing  the 
cost  of  the  program   It  supports 
administrati\e  and  regulatorv  actions  in 
response  to  none  ompliance  with  OFPA 
and  NOP 

In  general,  the  information  collected 
IS  used  bv  rsn.-\.  State  program 
governing  .State  offii:ials,  and  c:er1if>ing 
agents.  It  is  created  and  submitted  by 
State  dT^d  foreign  program  officials,  peer 
review  panel  memliers,  acciedited 
certif\  ing  agents,  organic  inspectors, 
certified  organic  producers  and 
handlers,  those  seeking  accrc'ditation  or 
c:ertific:ation.  and  [)<irties  interested  in 
changing  the  National  List. 
Additionally,  it  necessitates  that  all  of 
these  entities  have  proc:edures  and 


space  for  recordkeeping.  The  burden  on 
each  entitv  is  discussed  below. 

i'SPA.  iJSDA  is  the  accrediting 
authoritv.  USDA  accredits  domestic  and 
foreign  certif\'ing  agents  who  certif\' 
domc!stic  and  foreign  organic  producers 
and  handlers,  using  information  from 
the  agents  documenting  their  business 
operations  and  program  expertise. 
USDA  also  permits  State  program 
governing  State  officials  to  establish 
their  own  organic  c:ertification  programs 
after  the  programs  are  approved  by  the 
Secretary,  using  information  from  the 
States  documenting  their  ability  to 
operate  such  programs  and  showing  that 
such  programs  meet  the  requirements  of 
(DFPA  and  NOP. 

Statfs.  State  program  governing  State 
officials  may  operate  their  own  organic 
certific:ation  programs.  State  officials 
obtain  the  Secretary's  approval  of  their 
programs  by  submitting  information  to 
USDA  documenting  their  ability  to 
operate  such  programs  and  showing  that 
such  programs  meet  the  requirements  of 
OFPA  and  NOP.  To  date  no  State 
organic  certific^ation  programs  have  been 
approved  by  USDA.  Upon  approval 
State  organic  certification  programs  will 
require  reporting  and  recordkeeping 
burdens  similar  to  those  required  by  the 
NOP.  The  annual  burden  for  each  State 
will  be  an  average  of  74  hours  or  if 
calculated  at  a  rate  of  $27  per  hour 
(rounded  up  to  the  next  dollar)  $1,998, 

Peer  review  panels.  The  panel  assists 
the  AMS  Administrator  in  evaluating 
NOP's  adherence  to  the  accreditation 
procedures  in  subpart  F  of  the 
regulations  and  International 
Organization  for  standards/International 
Elec7tro-technical  Commission  Guide  61, 
(ieneral  requirements  for  assessment 
and  accreditation  of  certification/ 
registration  bodies,  and  NOP's 
accreditation  decisions.  The  American 
National  Standards  Institute  (ANSI)  was 
selected  by  the  NOP  to  perform  the  peer 
review  assessment.  The  peer  review 
panel  consists  of  three  individuals,  two 
ANSI  provided  assessors  and  one  NOP 
technical  expert.  Estimates:  Three 
people  participate  in  the  peer  review 
panel.  The  annual  burden  for  each  panel 
member  is  an  average  of  4  hours  or  if 
calculated  at  a  rate  of  $27  per  hour 
(rounded  up  to  the  next  dollar)  $108. 

Certifying  agents.  Certifying  agents  are 
State  program  governing  State  officials, 
private  entities,  or  foreign  entities  who 
are  accredited  bv  USDA  to  certify 
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domestic  and  foreign  producers  and 
handlers  as  organic  in  accordance  with 
OFPA  and  NOP.  Each  entity  wanting  to 
be  an  agent  seeks  accreditation  from 
IISDA,  submitting  information 
documenting  its  business  operations 
and  program  expertise.  Accredited 
agents  determine  if  a  producer  or 
handler  meets  organic  requirements, 
using  detailed  information  from  the 
operation  documenting  its  specific 
practices  and  on-site  inspection  reports 
from  organic  inspectors.  Initial 
estimates  were  based  on  59  entities 
applying  for  accreditation  (13  State 
programs.  36  private  entities,  10  foreign 
entities).  The  initial  burden  for  each 
.State  program  was  an  average  of  695 
hours  or  if  calculated  at  a  rate  of  $27  per 
hour  (rounded  up  to  the  next  dollar] 
$18,765.  The  initial  burden  for  each 
private  or  foreign  entity  was  700  hours 
or  if  calculated  at  a  rate  of  $27  per  hour 
(rounded  up  to  the  next  dollar)  $18,900. 
To  date  87  certifying  agents  (15  State 
programs.  38  private  entities,  34  foreign 
entities)  have  been  accredited.  The  AMS 
anticipates  receiving  an  estimated  10 
new  applications  per  year.  Accredited 
certifying  agents  submit  annual  updates 
with  an  annual  burden,  for  each 
certif\ing  agent,  of  an  average  of  3  hours 
or  if  calculated  at  a  rate  of  $27  per  hour 
(rounded  up  to  the  next  dollar)  $81. 

Administrative  costs  for  reporting, 
disclosure  of  information,  and 
recordkeeping  vary  among  certifj'ing 
agents.  Factors  affecting  costs  include 
the  number  and  size  of  clients,  the 
categories  of  certification  provided,  and 
the  tvpe  of  systems  maintained. 

when  an  entity  applies  for 
accreditation  as  a  certifying  agent,  it 
must  provide  a  copy  of  its  procedures 
for  complying  with  recordkeeping 
requirements  (§  205.504  (b)(3)).  Once 
certified,  agents  have  to  make  their 
records  available  for  inspection  and 
copving  bv  authorized  representatives  of 
the  Secretary  (§  205.501  (a)(9)).  The 
USDA  charges  certifying  agents  for  the 
time  required  to  do  these  document 
reviews.  Audits  require  less  time  when 
the  documents  are  well  organized  and 
centrally  located. 

Recordkeeping  requirements  for 
certifying  agents  are  divided  into  three 
categories  of  records  with  varying 
retention  periods:  (1)  Records  created  by 
certif\'ing  agents  regarding  applicants 
for  certification  and  certified  operations, 
maintain  10  years,  consistent  with 
OFPA's  requirement  for  maintaining  all 
records  concerning  activities  of 
certifying  agents;  (2)  records  obtained 
from  applicants  for  certification  and 
certified  operations,  maintain  5  years, 
the  same  as  OFPA's  requirement  for  the 
retention  of  records  by  certified 


operations;  and  (3)  records  created  or 
received  by  certifying  agents  regarding 
accreditation,  maintain  5  years, 
consistent  with  OFPA's  requirement  for 
renewal  of  agent's  accreditation  (??  205.5 
10  (b)). 

Organic  inspectors.  Inspectors,  on 
behalf  of  certifying  agents,  conduct  on- 
site  inspections  of  certified  operations 
and  operations  applying  for 
certification.  They  determine  whether  or 
not  certification  should  continue  or  be 
granted  and  report  their  findings  to  the 
certif\'ing  agent.  Inspectors  are  the 
agents  themselves,  employees  of  the 
agents,  or  individual  contractors,  We 
estimate  that  about  half  are  certifying 
agents  and  their  employees  and  half  are 
individual  contractors.  Individuals  who 
apply  for  positions  as  inspectors  submit 
to  the  agents  information  documenting 
their  qualifications  to  conduct  such 
inspections.  Estimates:  293  inspectors 
(147  certifying  agents  and  their 
employees,  146  individual  contractors). 
The  annual  burden  for  each  inspector  is 
an  average  of  48  hours  or  if  calculated 
at  $27  per  hour  (rounded  up  to  the  next 
dollar), SI, 296. 

Producers  and  handlers.  Producers 
and  handlers,  domestic  and  foreign, 
apply  to  certifyirf^  agents  for  organic 
certification,  submit  detailed 
information  documenting  their  specific 
practices,  provide  annual  updates  to 
continue  their  certification,  and  report 
changes  in  their  practices.  Producers 
include  farmers,  livestoc-k  and  poultry 
producers,  and  wild  crop  har\'psters. 
Handlers  include  those  who  transport  or 
transform  food  and  include  millers,  bulk 
distributors,  food  manufacturers, 
processors,  repackagers,  or  packers. 
Some  handlers  are  part  of  a  retail 
operation  that  processes  organic 
products  in  a  location  other  than  the 
premises  of  the  retail  outlet. 

The  OFPA  requires  certified  operators 
to  maintain  their  records  for  5  years. 
Initial  estimates  of:  19.400  total 
operators  (14,253  certified  and  5.147 
exempt),  including  17,150  producers 
(12,176  certified  and  4.974  exempt)  and 
2,150  handlers  (1.977  certified  and  173 
exempt)  have  not  changed.  The  annual 
recordkeeping  burden  for  each  certified 
operator  is  an  average  of  5  hours  or  if 
calculated  at  $24  per  hour  (rounded  up 
to  the  next  dollar)  $120. 

The  NOP  exempts  certain  operations 
from  certification:  (1)  Producers  and 
handlers  whose  gross  agricultural 
income  from  organic  sales  totals  $5,000 
or  less  annually;  (2)  handlers  selling 
only  agricultural  products  that  contain 
less  than  70  percent  organic  ingredients 
by  total  weight  of  the  finished  product; 
(3)  handlers  that  handle  agricultural 
products  that  contain  at  least  70  percent 


organic  ingredients  and  choose  to  use 
the  word  "organic"  only  on  the 
information  panel  of  a  packaged 
product:  and  (4)  handlers  that  are  retail 
food  establishment.^  that  handle  organic 
food  but  do  not  process  it.  The  NOP  also 
excludes  certain  operations  from 
certification:  (1)  Handlers  selling  only 
agricultural  products  labeled  as  organic 
or  made  with  organic  ingredients  that 
are  enclosed  in  a  container  prior  to 
being  received,  remain  in  the  same 

container,  and  are  not  otherwise       

processed  while  in  the  control  of  the 
operation;  and  (2)  handlers  that  are 
retail  food  establishments  that  process 
or  prepare,  on  the  premises,  raw  and 
ready-to-eat  food  from  organic 
agricultural  products. 

Administrative  costs  for  reporting  and 
recordkeeping  vary  among  certified 
operators.  Factors  affecting  costs 
include  the  type  and  size  of  operation, 
and  the  type  of  systems  maintained. 

Research  studies  have  indicated  that 
operations  using  product  labels 
containing  the  term  "organic"  handle  an 
average  of  19.5  labels  annually  and  that 
there  are  about  16.000  products  with  the 
term  organic  on  the  label.  An  estimate 
of  the  time  needed  to  develop  labels  for 
products  sold,  labeled,  or  represented  as 
"100  percent  organic."  "organic," 
"made  with  organic  (specified 
ingredients)."  or  which  use  the  term 
organic  to  modify  an  ingredient  in  the 
ingredients  statement  is  included.  Also 
included  is  the  time  spent  deriding 
about  use  of  the  USDA  seal,  a  State 
emblem,  or  the  seal.  logo,  or  other 
identifying  marks  of  a  private  certifying 
agent  (Sec.  205.300-Sec.  205.310).  ' 
Because  the  labeling  requirements  are  in 
addition  to  Food  and  Drug 
Administration  and  Food  Safety  and 
Inspection  Ser\'ice  requirements,  the 
burden  measurement  does  not  inc;lude 
the  hours  necessary  to  develop  the 
entire  label.  For  purposes  of  calculating 
the  burden,  it  is  estimated  that  each 
handler  develops  20  labels  annually. 
Estimates:  1,977  certified  handlers.  The 
annual  burden  for  each  certified  handler 
is  an  average  of  1  hour  per  product  label 
times  20  product  labels  per  handler  or 
if  calculated  at  a  rate  of  $27  per  hour 
(rounded  up  to  the  ne.xt  dollar)  $540. 

Interested  parties.  Any  interested 
party  may  petition  the  NOSB  for  the 
purpose  of  having  a  substance  evaluated 
for  recommendation  to  the  Secretary  for 
inclusion  cm  or  deletion  from  the 
National  List.  Estimates:  25  interested 
parties  may  petition  the  NOSB.  The 
annual  burden  for  each  interested  party 
is  an  average  of  104  hours  or  if 
calculated  at  $24  per  hour  (rounded  up 
to  the  next  dollar)  $2,496. 
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Estimate  of  Burden:  Public  reporting 

burden  fur  this  rollection  of  informatinn 

i.s  estimated  to  avt-ratje  1.72  hours  per 
response. 

Respondents   Prnduci'rs.  handlers, 
certifying  agents,  inspectors  and  State, 
Local  or  Tribal  t;overnnienfs  and 
interested  parties 

Estimated  S'umber  of  Respondents: 

1M."66 

Estinuited  Siimber  of  Responses: 
.H5.912 

Estimated  \'umber  of  Responses  Per 
Respondent:  17..T. 

E'itiniated  Total  Annual  Burden  on 
ti'-'<pondents:  593.523. 

('.oinments  are  invited  on:  (1)  Whether 
the  proposed  colltTtion  of  information 
IS  necessary  for  the  proper  pertormance 
of  thf-  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (21  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used:  (3) 
ways  to  enhancf  the  quality,  utility,  and 
tiaritv  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  nu'chanical,  or  other 
tec:hnological  collection  techniques  or 
otht-r  forms  of  information  technology 
(iomnients  may  be  sent  to:  Richard  H. 
Mathews.  Program  Manager,  National 
Organic  Program.  ISDA-AMS-TM- 
\()P.  1400  Independence  Ave..  SVV.. 
Room  4()()H-.'sO  .  ,\gStop  0268. 
\Vas[iuii;toii.  DC  20250  or  via  the 
hittin.'t  at:  Puperworku^usdogov.  or  by 
t.ix  at:  (202)  205-7808.  All  comments 
received  will  be  available  for  public 
inspection  during  regular  business 
hours  at  the  same  address.  Also,  all 
comments  to  this  notice  will  be 
available  for  viewing  on  the  NOP 
homepage  at  http://www.ams.usda.gov/ 
nop. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

.Authority:  "  U.S.C.  6501-6522. 
Dated:  October  2.  2003. 
.\].  Yates, 

ALiniuustmtor.  Agnculfurai  .Viarketing 

Senicv. 

|FR  Do.    ()i-254=i'l  Filed  10-7-03;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Docket  No.  Oa-034N] 

Codex  Alimentarius  Commission: 
Meeting  of  the  Codex  Committee  on 
Food  Import  and  Export  Inspection  and 
Certification  Systems 

AGENCY:  Office  uf  the;  I'luler  Secretary 
for  Pood  .Safety.  USDA. 
action:  Notice. 


SUMMARY:  Th(>  Offic  e  of  the  Under 
Set  ret.iry  for  P'ood  Safety,  United  States 
Department  of  Agric  ulture  and  the 
I'nited  States  Department  of  Health  and 
Human  .Services,  Food  and  Drug 
Administration  (FDA),  are  spons(jring 
two  public  meetings  The  first  meeting 
will  be  hehi  on  October  22.  2003,  to 
review  and  receive  comments  in 
prepar.ition  to  develop  draft  U  S. 
positions.  .111(1  the  sec  ond  will  be  hi  Id 
on  November  12.  2003,  to  provide 
information  hiuI  receive  public 
comments  on  the  U.S.  Draft  positions 
for  agenda  items  that  will  be  discussed 
at  the  CA>de\  C.ommittec  on  I'ood  Import 
and  Export  inspection  and  (■.ertific:ation 
Systems  (CCFICS).  vvhic  h  will  be  held 
ill  Brisb.iiH'.  .\ustralia.  Dec:ember  1-5. 
2003.  Tb>'  I  rider  .Secretarv'  and  FDA 
recogni/i'  die  importance!  of  iircniding 
inten'stcd  [larties  with  inform. ition  on 
the  Tuflttb  Session  of  COFICS  and  to 
address  items  on  the  Agenda. 

DATES:  l'\\r  p  iblic  meetings  are 
s(  heduled  for  Wednesd.iy   Ot  toht>r  22 
2003.  from  1  p.m.  to  4  p  iii  .  and 
Wednesday,  November  12.  2()0.i.  from  1 

p  111    to    i  p  111 

ADDRESSES:   !  h»'  publu    iiieetlllgs  will  bf 
held  in  Room  l.\()01  of  (he  Harvev  VV. 
Wilc-y  Federal  Building.  5100  Paint 
Branch  Pkwy.  College  Park.  Ml)  (green 
line.  College  Park  Metro  stop) 

To  receive  copies  of  the  documcmts 
referenced  in  this  notu  r.  i  ont.ic  t  the 
Food  Safet\    Old  Inspection  Ser\  ice 
(FSIS)  Docket  Clerk.  U.S.  Department  of 
Agriculture.  FSIS.  Room  102,  Cotton 
Annex.  300  12th  Street.  S\V  . 
Washington.  DC  2()25O-.170()   The 
documents  will  also  bec:ome  ,i\,iil,ible 
via  the  World  Wide  Web  at  the 
followiiiij  .iddress'  http  // 
I  i>ilf'.\(tliinf!itiinus  nt't/iurn'nt.dsp.  If 
you  ha\  c!  i:omm(!nts.  please  send  an 
original  and  two  copies  to  the  FSIS 
Docket  (]lerk  and  reference  Docket  #03- 
034N.  All  (  iiniiiients  submitted  will  be 
available  for  [uiblic  insptiction  in  the 
Docket  Clerk  s  Offii  t>  between  8  30  am. 
and  4:30  p.m  .  Mond.iv  tbrtjugh  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kdith  K.'iinard,  St, iff  Offic  er.  U.S.  Codex 


Office,  Food  Safety  and  Inspection 

Service,  Room  4861,  South  Agriculture 

Building,  1400  Independence  Avenue 

S\V.,  Washington.  DC  20250-3700, 

telephone  (202)  720-5261.  Fax:  (202) 

720-3157. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Codex  Alimentarius  Commission 
(Codex)  was  established  in  1962  by  two 
United  Nations  organizations,  the  Food 
and  Agriculture  Organization  (FAO)  and 
the  World  Health  Organization  (WHO). 
Codex  is  the  major  international 
organization  for  encouraging  fair 
international  trade  in  food  and 
protecting  the  health  and  economic 
interests  of  consumers.  Through 
adoption  of  food  standards,  codes  of 
prac  tic:e.  and  other  guidelines 
developed  bv  its  cctomittees.  and  by 
promoting  their  adoption  and 
implementation  by  governments,  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  sound,  wholesome,  free  from 
adulteration,  and  correctlv  labeled.  In 
the  United  States.  USDA,  FDA,  and  EPA 
manage  and  c:arry  out  U.S.  Codex. 

The  C^ode.x  Committee  on  P'ood  Import 
and  Export  Inspection  and  Certification 
Systems  was  established  to  develop 
principle's  and  guidelines  for  food 
import  and  export  inspection  and 
c:ertific:ation  systems  to  facilitate  trade 
through  harmonization  and  to  supply 
safe  and  quality  foods  to  consumers. 
The  CCFICS  develops  principles  and 
guidelines  for  the  application  of 
measures  by  c:ompetent  authoritic^s  to 
provide  assurance  that  food  comply 
with  essential  requirements. 
Additionally,  the  CCFICS  dcnelops 
guideline's  for  tpiality  assuranc:e  systems 
to  ensure  that  foods  c:(mform  with 
essential  recpiirements. 

The  following  issues  will  be 
disc;ussed  during  the  public  meetings: 

1.  Proposed  Draft  Revision  to  the 
Codex  (niidfdines  for  the  Exchange  of 
Information  on  Food  Control  Emergency 
Situations. 

2   Discussion  Paper  cm  Traceability/ 
Product  Trac;ing  in  the  Context  of  Food 
Import  and  Export  Inspection  and 
('ertific:ation  Systems. 

3.  Discussion  Paper  on  the  Judgment 
of  Equiyalenc:e  of  Technical  Regulations 
Asscu;iated  with  Food  Inspection  and 
(^ertific;ation  Systems. 

Additional  Public  Notification 

Public  in\  olvement  in  all  segments  of 
rulemaking  and  policy  development  is 
important,  ("onsequently.  in  an  effort  to 
ensure  that  minorities,  women,  and 
persons  with  disabilities  are  aware  of 
this  notice  and  informed  about  the 
mechanism  for  providing  their 
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comments,  FSIS  will  announce  it  and 
make  copies  of  this  Federal  Register 
publication  available  through  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  FSIS  Constituent  Update,  which 
is  communicated  via  Listserv,  a  free  e- 
mail  subscription  service.  In  addition, 
the  update  is  available  on  line  through 
the  Internet  at  http://www.fsis.usda.gov. 
The  update  is  used  to  provide 
information  regarding  FSIS  policies, 
procedures,  regulations,  Federal 
Register  notices,  FSIS  public  meetings, 
recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents  and 
stakeholders.  The  constituent  Listserv 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals 
who  have  requested  to  be  included. 
Through  the  Listserv  and  Web  page, 
FSIS  is  able  to  provide  information  to  a 
much  broader,  more  diverse  audience. 

For  more  information,  contact  the 
Congressional  and  Public  Affairs  Office 
at  (202)  720-9113.  To  be  added  to  the 
free  e-mail  subscription  service 
(Listserv),  go  to  the  "Constituent 
Update"  page  on  the  FSIS  web  site  at 
http://www.fsis.  usda.gov/oa/ 
update.htm.  Click  on  the  "Subscribe  to 
the  Constituent  Update  Listserv"  link, 
then  fill  out  and  submit  the  form. 

Done  at  Washingion.  DC,  on  October  2, 
2003. 

F.  Edward  Scarforough, 

t'.S.  Manager  for  Codex. 

[FR  Dot,.  03-25460  Filed  10-7-03;  8:45  am] 

BILLING  COOE  3410-OM-P 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Trade  Adjustment  Assistance  for 
Farmers 

AGENCY:  Foreign  Agricultural  Service, 

USDA. 

ACTION:  Notice. 

The  Administrator,  Foreign 
Agricultural  Service  (FAS),  today 
accepted  petitions  fded  by  the  Catfish 
Farmers  of  America,  Indianola, 
Mississippi;  Rutledge  &  Rutledge, 
Newport,  Arkansas;  and  the  Western 
Regional  Chapter  of  Kentucky 
Aquaculture  Association,  Farmington, 
Kentucky,  for  trade  adjustment 
assistance.  The  groups  represent  catfish 
producers  in  the  states  of  Alabama, 
Arkansas,  Florida.  Georgia,  Idaho, 
Illinois,  Kansas,  Kentucky,  Louisiana, 
Mississippi,  Missouri,  Nevada,  North 
Carolina,  Ohio,  Oklahoma,  South 


Carolina,  Texas,  and  Utah.  The 
Administrator  will  determine  within  40 
days  whether  or  not  imports  of  fresh, 
chilled,  or  frozen  catfish  fillets, 
contributed  importantly  to  a  decline  in 
domestic  producer  prices  of  20  percent 
or  more  during  calendar  2002.  If  the 
determination  is  positive,  all  catfish 
farmers  represented  by  the  petitioners 
will  be  eligible  to  apply  to  the  Farm 
Service  Agency  for  technical  assistance 
at  no  cost  and  adjustment  assistance 
payments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jean-Louis  Pajot,  Coordinator,  Trade 
Adjustment  Assistance  for  Farmers, 
FAS,  USDA,  (202)  720-2916,  e-mail: 
trade.adjustment@fas.usda.gov. 

Dated:  October  2.  2003. 
.\.  Ellen  Terpstra, 

Administrator,  Foreign  Agricultural  Service. 
(FR  Doc.  03-25522  Filed  10-7-03;  8:45  am] 

BILUNG  CODE  3410-10-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Kirkwood  Mountain  Resort's  2003 
Mountain  Master  Development  Plan; 
Eldorado  National  Forest,  Placer 
County,  CA 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Eldorado  National  Forest, 
Amador  Ranger  District  is  preparing  an 
Environmental  Impact  Statement  (EIS) 
analyzing  proposed  improvements 
outlined  in  Kirkwood  Mountain  Resort's 
2003  Mountain  Master  Development 
Plan,  which  provides  for  long-range 
planning  on  National  Forest  System 
lands  with  Kirkwood's  Special  Use 
Permit  (SUT)  area.  The  August  2001 
Mountain  Master  Development  Plan  was 
slightlv  revised  in  September  2003  in 
order  to  accurately  reflect  Kirkwood's 
2003  Specific  Plan,  which  was  recently 
approved  via  the  California 
Environmental  Policy  Act  review 
process,  and  provides  for  long-range 
development  of  private  lands  within  the 
Kirkwood  community.  Therefore,  the 
August  2001  Mountain  Master 
Development  Plan  will  be  referred  to  as 
the  2003  MMDP.  The  projects  detailed 
within  the  2003  MMDP  were  evaluated 
cumulatively  within  the  2003  Kirkwood 
Recirculated  Revised  Final 
Environmental  Impact  Report. 

The  2003  MMDP  provides  a  detailed 
account  of  the  Kirkwood's  existing  and 
potential  recreational  assets,  constraints, 
and  future  needs.  Kirkwood  is  seeking 
site-specific  NEPA  review  of  all  projects 


identified  in  the  2003  MMDP  which,  if 
approved,  could  be  implemented  within 
five  to  eight  years. 

The  2003  MMDP  focuses  on 
enhancing  the  recreational  experience  at 
Kirkwood  by  providing  for 
improvements  to:  the  lift  and  terrain 
network;  on-mountain  guest  services; 
snowmaking  coverage;  infrastructure; 
and  non-skiing/riding  activities.  Due  to 
the  nature  of  Kirkwood's  lift  and  terrain 
network,  some  of  the  proposals 
contained  in  the  2003  MMDP  overlap 
onto  adjacent,  private  property; 
however,  all  proposals  for  NFS  lands  are 
confined  to  Kirkwood's  existing  SUP 
area,  and  the  SUP  area  is  not  proposed 
for  expansion  or  modification. 
DATES:  Comments  concerning  the  scope 
and  implementation  of  this  proposal 
should  be  received  by  November  7, 
2003. 

ADDRESSES:  Send  comments  to  Anthony 
Botello,  Project  Leader.  Eldorado 
National  Forest,  26820  Silver  Drive, 
Pioneer.  CA  95666,  (209)  295-5998  Fax 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  and  comments  about  this  EIS 
should  be  directed  to  Anthony  Botello, 
at  the  above  address,  or  call  him  at  (209) 
295-5960, 

SUPPLEMENTARY  INFORMATION: 
Kirkwood's  Alpine  comfortable  carr\'ing 
capacity  (CCC — defined  as  the  optimum 
number  of  guests  accommodated  by  a 
resort  at  any  one  time,  which  affords  a 
high  quality  recreational  experience)  is 
derived  from  the  resort's  combined 
uphill  hourly  capacity  and  the 
estimated  demand  for  vertical  transport. 
The  2003  MMDP  proposes  to  increase 
Alpine  CCC  at  Kirkwood  from  6.460 
guests  to  9.300  guests. 

Six  existing  aerial  lifts  are  proposed 
for  upgrades  and/or  realignments, 
including:  Caples  Crest  (Chair  2) — 
which  would  be  renamed  "Flying 
Carpet"  with  full  implementation  of  the 
2003  MMDP;  Iron  Horse  (Chair  3); 
Sunrise  (4);  Solitude  (Chair  5);  Wagon 
Wheel  (Chair  10);  and  Rent  (Chair  11). 
Two  new  chairlifts  are  proposed — 
Caples  Crest  Express  and  Thimble  Peak 
(lifts  A  and  C,  respectively),  as  well  as 
four  new  surface  lifts — Look  Out  Vista 
(Lift  B).  Covered  Wagon  (Lift  D),  Red 
Cliffs  (Lift  E)  and  a  snowplay  lift. 
Proposed  aerial  and  surface  lifts  would 
provide  access  to  existing  hike-to  terrain 
within  Kirkwood's  SUP  area. 

Proposed  terrain  additions  and 
improvements  are  proposed  within 
Kirkwood's  SUP  area  which  would 
increase  Kirkwood's  formalized  (j.e., 
named)  trail  network  from 
approximately  567  acres  to 
approximately  781  acres.  (Off-piste  [i.e.. 
natural/ungroomed)  terrain  is  not 
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accounted  for  in  this  trail  inventory  or 
acreage).  Seasonal  construction  [i.e.. 
from  snow  onlv)  of  a  terrain  park  under 
Chair  4  and  miscellaneous  trail 
widening  and  improvements  are 
proposed  to  improve  the  qualitv  and 
diversitv  of  the  ret:reational  experience 
offered  at  Kirkwood  The  majontv  of 
terrain  additions  are  proposed  in  open 
howls,  natural  glades,  and  above 
treeline  areas.  Minor  amounts  of 
vegetation  removal  are  proposed  in 
association  with  new  lift  access  and 
trails. 

The  Proposed  Action  includes 
installation  of  additional  snowmaking 
infrastructure  as  well  as  re-analvsis  of 
previously  approved,  unimplemented 
snowmaking  infrastructure.  At  full 
build-out.  Kirkwood  would  offer 
approximately  192  acres  of  snowmaking 
coverage  156  acres  of  existing  plus 
proposed/previously  approved). 

An  on-mountain  lodge  near  the 
summit  of  Caples  Crest  with  year-round 
casual  and  fine  dining.  700  indoor  and 
500  outdoor  seats,  restrooms.  and  ski 
patrol  facilities,  is  proposed. 

New  ski  patrol  duty  stations  would  be 
constructed  atop  the  Covered  Wagon. 
Thimble  Peak,  and  the  Red  Cliffs  lifts. 
In  addition,  the  Proposed  Action 
provides  for  modifications  to  the  Chair 
10  ski  patrol  duly  station:  and 
replacement  of  the  C^hair  2  ski  patrol 
dutv  station  with  ski  patrol  spa<:e 
allocated  in  the  Caples  Crest  L(jdge.  .An 
overnight  snowrat  storage  fac  ilitv  (for 
one  machine)  atop  the  VVagcm  Wheel 
Chairlift  (Chair  10)  and  storage  for  an 
additional  snowcat  atop  the  Cornice 
Chairlift  (Chair  ft)  is  also  proposed. 

Non-skiing/ riding  improvements 
include   relocation  and  redesign  of 
Kirkwood's  snovvtuhiiig  area  to  a  mix  of 
NFS/private  lands  near  the  Village;  a 
paragliding  program  with  launch  sites 
accessed  via  the  Caples  Crest  Express. 
C'ornice  Express,  and  Wagon  Wheel 
c:hairlifts:  improved  access  to 
Kirkwood's  multiple  use  trails  and  a 
modified  scenic  ridf  program  are  also 
proposed,  and  imprii\>'ment  of  t\v(.i 
existing  Nordic  trails  (.-^ynv  and 
Ecstcisv]  by  using  limited  ro(  k  blasting 
within  the  existing  trail  corridor 

Infrastructural  improvements  in(  hide 
updating  on-mountain  utilities 
including  power,  water,  sewer  and 
communication  lines. 

.■\  number  of  other  projects  on  private 
lands  at  Kirkwood  are  addressed  in 
Kirkwood's  2003  Specific  Plan  While 
facilities  and  projects  located  on  private 
lands  will  not  be  analvzed  in  detail  n 
this  EIS.  thev  have  been  incorporated 
into  the  overall  planning  and  will  h^ 
discussed  cumulativelv 


The  Proposed  Action  is  consistent 
with  the  1989  Eldorado  National  Forest 
Land  and  Resource  Management  Plan  as 
amended  by  the  Sierra  Nevada  Forest 
Plan  Amendment  Record  of  Decision 
(2001). 

The  decision  to  be  made  is  whether  to 
adopt  and  implement  the  Proposed 
.•\ction.  an  alternative  to  the  Proposed 
Action,  or  take  no  action. 

Other  alternatives  will  be  developed 
based  on  significant  issues  identified 
during  the  si;oping  process  for  the 
Environmental  Impact  Statement.  All 
alternatives  will  need  to  respond  to  the 
states  Purpose  and  Need  Alternatives 
being  considered  at  this  time  include: 
(1)  No  .\ction  and  (2)  the  Purposed 
Action. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis  The  Forest  Service  will  be 
set;king  information,  comments,  and 
assistance  from  the  Federal.  State,  and 
local  agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  Proposed  Action.  To 
facilitate  public  participation, 
information  about  the  Proposed  Action 
is  being  maileti  to  all  who  have 
expressetl  interest  in  the  Proposed 
Action  and  notification  of  the  public 
scoping  period  will  be  published  in  the 
Mountain  Democrat,  f^lacerville.  CA. 

Comments  submitted  during  the 
scoping  pr;icess  should  be  specific  to 
this  proposed  action.  The  c:omments 
should  describe  as  clearly  and 
completely  as  possible  any  issues  the 
commenter  has  with  the  proposal.  The 
scoping  process  includes: 

(a)  Identifying  potential  issues; 

(b)  Identifying  issues  to  be  analyzed 
in  depth 

(c)  ElimiiKiting  nun-significant  issues 
or  thiist-  previously  covereii  by  a 
relevant  previous  environmental 
analysis; 

(d)  Exploring  additional  alternatives: 

(e)  ldeiitif\  ing  potential 
environmental  effects  of  the  Proposed 
Action  and  alternatives: 

The  draft  KIS  will  be  filed  with  the 
Environniental  IVotection  Agency  (EPA) 
and  is  expected  to  be  available  for 
public  review  by  late  Spring/earlv 
Summer  2004   E\\\  will  publish  a 
Notice  of  Availability  (NOA)  of  the  draft 
EIS  in  the  Federal  Register  at  that  time. 
The  comment  period  on  the  draft  EIS 
will  be  45  days  fnini  the  date  the  EPA 
N().-\  appears  in  the  Federal  Register.  At 
that  time,  copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organi/.ations.  and  members  of 
the  public  for  their  review  and 
comment.  It  is  very  important  that  those 
interested  in  the  management  of  the 


Eldorado  National  Forest  participate  at 
that  time. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
( Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC..  435  U.S.  519.  553  (1978)). 
Also,  environmental  objections  that 
could  be  raised  at  the  draft  EIS  stage, 
but  that  are  not  raised  until  after 
completion  of  the  final  EIS  may  be 
waived  or  dismissed  by  the  courts  [City 
ofAngoon  v.  Model.  SOSi.  2d  1016,  1022 
(9th  Cir.  1986)  and  Wisconsin  Heritages. 
Inc.  V.  Harrjs.  490  F.  Supp.  1334.  1338 
(E.D.  Wis.  1980)).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  Proposed  Action 
participate  by  the  close  of  the  comment 
period  so  that  substantive  comments 
and  objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  Proposed  Action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  (Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Qualitv  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points). 

The  final  EIS  is  anticipated  to  be 
completed  in  fall  2004.  In  the  final  EIS. 
the  Forest  Service  is  required  to  respond 
to  substantive  comments  received 
during  the  comment  period  that  pertain 
to  the  environmental  consequences 
discussed  in  the  draft  EIS  and 
applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  this  proposal. 

ludith  Yandoh.  Amador  District 
Ranger.  Eldorado  National  Forest  is  the 
responsible  official.  As  the  responsible 
official  she  will  document  the  decision 
and  reasons  for  the  decision  in  the 
Record  of  Decision.  That  decision  will 
be  subject  to  Forest  Service  appeal 
regulations  (36  CFR  part  215). 
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Dated:  September  30,  2003. 
Anthony  Botello, 

Acting  Amador  District  Ranger. 

(FR  Doc.  03-25486  Filed  10-7-03;  8:45  am] 

BILLING  CODE  341ft-11-M 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act;  Closed  RAeetlng 

DATE  AND  TIME:  October  14,  2003;  1 
p.m. -5  p.m. 

PLACE:  Broadcasting  Board  of 
Governors,  330  Independence  Avenue, 
SW,  Washington,  DC  20237. 
CLOSED  MEETING:  The  members  of  the 
Broadcasting  Board  of  Governors  (DBG) 
will  meet  in  closed  session  to  review 
and  discuss  a  number  of  issues  relating 
to  U.S.  Government-funded  non- 
military  international  broadcasting. 
They  will  address  internal  procedural, 
budgetary,  and  personnel  issues,  as  well 
as  sensitive  foreign  policy  issues 
relating  to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C.  552b. (c)(1))  cr  would  disclose 
information  the  premature  disclosure  of 
which  would  disclose  information  the 
premature  disclosure  of  which  would  be 
likely  to  significantly  frustrate 
implementation  of  a  proposed  agency 
action.  (5  U.S.C.  552b.(c)(9)(B))  In 
addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 
the  International  Broadcasting  Bureau. 
(5  U.S.C.  552b.(c)(2)  and  (6)) 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  interested  in  obtaining  more 
information  should  contact  either 
Brenda  Hardnett  or  Carol  Booker  at 
(202) 401-3736. 

Dated:  October  6,  2003. 
Carol  Booker, 
Legal  Counsel. 
(FR  Doc.  03-25646  Filed  10-6-O3;  2:04  pm] 

BILUNG  CODE  8230-01-41 


CHEMICAL  SAFETY  AND  HAZARD 
INVESTIGATION  BOARD 

Sunshine  Act  Meeting 

In  connection  with  its  investigation 
into  a  violent  explosion  that  occurred  in 
a  chemical  di^illation  tower  at  First 
Chemical  Corporation  in  Pascagoula, 
Mississippi,  on  October  13,  2002,  the 
United  States  Chemical  Safety  and 


Hazard  Investigation  Boau-d  announces 
that  it  will  convene  a  Public  Meeting 
beginning  at  9:30  a.m.  local  time  on 
October  15,  at  the  LaFont  Inn.  Highway 
90,  Pascagoula,  Mississippi  39595. 

The  explosion  occurred  in  a  chemical 
distillation  tower,  sending  heavy  debris 
over  a  wide  area.  No  one  was  seriously 
injured  or  killed  in  the  incident,  which 
occiured  early  on  a  Sunday  morning. 
One  nitrotoluene  storage  tank  at  the  site 
was  punctured  by  explosion  debris, 
igniting  a  fire  that  burned  for  several 
hours.  Three  out  of  the  23  workers  on 
site  at  the  time  of  the  incident  received 
minor  injuries,  and  nearby  residents 
were  temporarily  sheltered  in  place.  A 
producer  of  aniline  and  nitrotoluene 
derivatives  and  intermediates.  First 
Chemical  Corp.  is  a  subsidiary'  of 
ChemFirst  Inc.,  which  was  acquired  by 
Dupont  after  the  accident. 

At  the  meeting  CSB  staff  will  present 
to  the  Board  the  results  of  their 
investigation  into  this  incident, 
including  an  analysis  of  the  incident 
together  with  a  discussion  of  the  key 
findings,  root  and  contributing  causes, 
and  draft  recommendations. 

Recommendations  are  issued  by  a 
vote  of  the  Board  and  address  an 
identified  safety  deficiency  uncovered 
during  the  investigation,  and  specify 
how  to  correct  the  situation.  Safety 
recommendations  are  the  primary  tool 
used  by  the  Board  to  motivate 
implementation  of  safety  improvements 
and  prevent  future  incidents.  The  CSB 
uses  its  unique  independent  accident 
investigation  perspective  to  identify 
trends  or  issues  that  might  otherwise  be 
overlooked.  CSB  recommendations  may 
be  directed  to  corporations,  trade 
associations,  government  entities,  safety 
organizations,  labor  unions  and  others. 

After  the  staff  presentation,  the  Board 
will  allow  a  time  for  public  comment. 
Following  the  conclusion  of  the  public 
comment  period,  the  Board  will 
consider  whether  to  vote  to  approve  the 
final  report  and  recommendations. 
When  a  report  and  its  recommendations 
are  approved,  this  will  begin  CSB's 
process  for  disseminating  the  findings 
and  recommendations  of  the  report  not 
only  to  the  recipients  of 
recommendations  but  also  to  other 
public  and  industry  sectors.  The  CSB 
believes  that  this  process  will  ultimately 
lead  to  the  adoption  of 
recommendations  and  the  growing  body 
of  safety  knowledge  in  the  industry, 
which,  in  turn,  should  save  future  lives 
and  property. 

All  staff  presentations  are  preliminary 
and  are  intended  solely  to  allow  the 
Board  to  consider  in  a  public  forum  the 
issues  and  factors  involved  in  this  case. 
No  factual  analyses,  conclusions  or 


findings  should  be  considered  final. 
Only  after  the  Board  has  considered  the 
staff  presentatign  and  approved  the  staff 
report  will  there  be  an  approved  final 
record  of  this  incident. 

The  meeting  will  be  open  to  the 
public.  Please  notify  CSB  if  a  translator 
or  interpreter  is  needed,  at  least  5 
business  days  prior  to  the  public 
meeting.  For  more  information,  please 
contact  the  Chemical  Safety  and  Hazard 
Investigation  Board  at  {202)-261-7600, 
or  visit  our  Web  site  at:  http:// 
H'WTv.  csb.gov. 

Christopher  Warner,  ^ 

General  Counsel. 

IFR  Doc.  03-25597  Filed  10-6-03:  10:38  am) 

BILLING  CODE  6350-01-P 


CHEMICAL  SAFETY  AND  HAZARD 
INVESTIGATION  BOARD 

Appointment  of  Memt)ers  of  Senior 
Executive  Service  Performance  Review 
Board 

AGENCY:  Chemical  Safety  and  Hazard 
Investigation  Board. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
membership  of  the  Senior  Executive 
Service  Performance  Review  Board  for 
the  Chemical  Safety  and  Hazard 
Investigation  Board  (CSB). 
DATES:  Effective  October  8,  2003, 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  C.  Porfiri,  Office  of  the 
General  Counsel,  (202)  261-7600. 
SUPPLEMENTARY  INFORMATION:  5  U.S.C. 
4314(c)  requires  each  agency  to 
establish,  in  accordance  with 
regulations  prescribed  by  the  Office  of 
Personnel  Management,  a  performance 
review  board  (PRB).  The  PRB  reviews 
initial  performance  ratings  of  members 
of  the  Senior  Executive  Services  (SES) 
and  makes  recommendations  on 
performance  ratings  and  awards  for 
senior  executives.  Because  the  CSB  is  a 
small  independent  Federal  agency,  the 
SES  members  of  the  CSB's  PRB  are 
being  drawn  from  other  Federal 
agencies. 

The  Chairperson  of  the  CSB  has 
appointed  the  following  individuals  to 
the  CSB  Senior  Executive  Service 
Performance  Review  Board: 
Chair  of  the  PRB— John  S.  Bresland 

(CSB  Board  Member). 
PRB  Member — Dan  Campbell  (Managing 

Director,  National  Transportation 

Safety  Board). 
PRB  Member— Kathleen  O'Brien  Ham 

(Office  of  Strategic  Planning  and 

Policy  Analysis,  Federal 

Commimications  Commission). 
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This  nnticp  is  published  in  the 
Federal  Register  pursihii.t  tn  the 
rrquirfrncrit  of  t  1    S.C;.  4.n4lc)(4). 

Dit.Mi    (),  t,,i..T  1    JUU.i. 
Ravmond  C.  Porfiri. 
Hepiitv  Ccncral  Counsel 
KK  D.M    (H   :-,4:'H  Filed  10-7-03;  8:45  ami 

BtLLING  COO€  635O-01-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-570-848] 

Freshwater  Crawfish  Tail  Meat  from  the 
People's  Republic  of  China:  Notice  of 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review;  Final 
Rescission,  in  Part:  and  Intent  to 
Rescind,  in  Part 

AGENCY:  hnpurt  Adininistrdtion, 
intt-rridtional  Trade  Administration. 
Departrnt'iit  id  rnmmt'n  •■ 
SUMMARY:  Thf'  Departnipnt  nt dimnicrce 
(thf  Department  i  is  f  ondiK  tmt;  an 
dviministrati\e  review  rjf  the 
antidumping  diit\'  order  nn  frf-hwatrr 
crawfish  tail  meat  fmm  th^•  Penjilt-'s 
Kepublu  ot  China  yPRC.)  in  r»'spnnse  to 
requests  fr(jm  the  Crawti-.h  Pnx  fssors 
AUian(>',  its  memhfrs,  and  th»'  Dnmestir 
Parties  (cnllectiveh  .  th>'  L)laIu■■^tl( 
Interesteti  Parties);  and  from 
respondt'nts  Qint^dan  Rirnng  P'n(>d>tuff 
(,11  ,  [.td   [Qint;da()  Kirong).  Weishan 
Fukan^  FiHuistuffs  (^n  .  Ltd   (Weishan 
Fukang;.  and  Weishan  Zhenvu 
Foodstuff  C^o.  Ltd  (Weishan  Zhenyu). 
The  pt'riiid  nf  review  (POR)  is  from 
Sf-ptf'mbtT  1,  JOOI  thrnui^h  Aui^ust  31. 
J  no  J 

\Vt'  prt'liiiiinariK  df'tfrmine  that  sales 
ha\e  be>"ii  made  belnw  iinrmai  value 
(W)   The  prehminarv  r^'suits  an-  hsteti 
below  in  tht-  st-i  turn  titled  "Preliminar\ 
Results  of  Review  "  If  these  prt^'limmarv 
results  are  atiopted  in  our  final  results. 
we  will  instrutt  the  I'  .S,  Bureau  of 
Customs  ami  Border  Protection  (BCBP) 
tn  assess  antidumping  fiuties  based  on 
the  differeru  e  between  the  fxpfirt  price 
(EP)  or  ( nnstruf  tefi  expnrt  pru  f  (CFT'l 
as  applicable,  and  W   Interested  parties 
are  invited  to  comment  no  these 
preliminar\  results.  See  the 
■Prelimiiiarv  Results  of  Review"  section 
iif  this  niitu  e 

EFFECTIVE  DATE:  October  8.  KKn 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Campau  or  Maureen  Flannerv. 
import  .\dministratinn.  International 
Trade  .Administration,  1'  .S   Department 
of  (^ommert.e,  14th  .Street  and 
Constitution  .Avenue.  \VV.  Washingtcjii, 
DC.  20230:  telephone:  (202)  482-1 39,S 
or  (202)  482-3020,  respectively. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Dep.iFtmenl  [>ublished  in  the 
Federal  Regi.ster  ,in  antidumping  dutv 
order  on  fre.shwater  i  r.iwfish  tail  meat 
fnmi  the  PRC  on  , September  15,  li<»)7 
See  .\i)(;re  nt  Aii\fiulrnrnt  to  hiiKil 
Di'tfiinmution  nl  Stilrs  at  Less  Than 
Fair  Value  ami  Antiduiupini;  Dutv 
Onifr:  FrrshiMitfi'  dnnvfish  Tail  .V/eaf 
from  thr  Pf(if)lf's  Ht-puhlK  of  dhina.  b2 
FR4H2 18  (.September  15,  l')97),  Ba.sed 
on  timeh  requests  from  various 
interested  parties,  the  Department 
initiated  an  .idministrative  review  of  the 
aiitidum[Mng  dutv  order  on  freshwater 
(  rawfish  tail  meat  from  the  PRC  for  the 
[lenod  of  Septendier  1.  2001  through 
.August  ,n.  2002    .See  Initiation  of 
Antidunifiinti  tind  Countf-ndilin^  Dutv 
Admini'^triitivi^  Hfvic^vs  and  fle(/ue.sf.s 
for  Ht'vo(  iition  m  Part.  (>/  FR  ti533fi 
(October  24.  2002)  (Notict^  of  Initiatum] 

The  Doinestii    Interested  Parties 
requested  a  review  ot  the  following 
companies:  China  Lverhright;  China 
Kingdom  Import  Si  Fxport  Co  ,  Ltd  .  aka 
(ihina  Kingdom.)  Im[)i>rt  iSi  Kxport  f^o.. 
Ltd  ,  aka  Zhongd.i  Import  )<(  Kxport  Co., 
Ltd.  (C:hina  Kingdom):  Fu|ian  Pelagic 
Fisher>'  Croup  Co.  (Fujian  Pelagic); 
Hu.iivin  Foreign  Trade  Corporation  (5) 
lHuaivin  51.  Muaivin  Foreign  Trade 
Corporation  !  iO)  (Huaivin  30);  )iangsu 
Cereals.  Oils.  Si  Foodstuffs  Import  St 
Fxport  ("orp   (liangsii  Cereals);  liangsu 
Hilong  International  Trailing  Co..  Ltd, 
(liangsu  Hilong);  Nantong  Delu  Aipiatic 
Food  Co  .  Ltd  (Nantong  Delu);  Nantong 
Shengfa  Fro/en  Food  (.'o..  Ltd.  (Nantong 
.Shengfaj.  N'lnglio  Nanlian  Frozen  Foods 
Co..  Ltd.  (Ningbo  Nanlian);  North 
•Supreme  .Se.ifood  (Zheji.mg)  (io.,  Ltd. 
(North  .Supreme):  Qingd.io  Rirong 
Foodstuff  (io  .  Ltd  .  .ika  (Jingd.io  Rirong 
Foodstuffs  (QiiigiLio  Rirong);  Qingdao 
Zhengri  Seafood  Co..  Ltd.,  ak.i  Qingdao 
Zhengri  .Seafoods  (Qmgd.io  Zhengri); 
Slianghai  Taoen  International  Trading 
Co.,  Ltd.  (Shanghai  Taoen);  Shant(ju 
SFZ  Yanvfeng  Marine  I'rodiicts  Co. 
iSliautiiu  SFZ),  Shou/hou  Huaxiang 
Foodstuffs  Co.,  Ltd.  (Shou/.hou 
Huaxiang);  Su()ian  Foreign  'I'l.ide  (,or[  . 
aka  .Suipan  Foreign  Tr.iding  (Suipan 
Foreign  Trade);  Weishan  t'ukang 
Foodstuffs  Co  ,  Ltd   (Weishan  Fiikang); 
Weishan  Zlieiuu.  ^'aiK  heng  B.iolong 
Rio(  heinual  Prmhu  ts  Co  .  Ltd.  (YBBP); 
^'aiK  heng  Fdreign  Trade  (iorp.,  aka 
Yancheng  Foreign  Trading,  aka  Yang 
('hen  Foreign  Trading  (YFTC); 
>an(  heng  Haiteng  .Aijuatic  Products  & 
Foods  (!o  .  Ltd    (>'anrheng  Haiteng); 
Yancheng  Yaoii  Seafoods  (Yancheng 
Yaou);  and  Yangzhou  Lakt^best  Foods 
Co..  Ltd   (>'angzhou  L.ikebest).  In 


addition,  the  Domestic  Interested  Parties 
requested  review,  for  the  same  POR.  of 
'"the  single  PRC  entity,'  within  the 
meaning  of  that  term  as  it  was  used  in 
the  Department's  previous  Notice  of 
Initiation.  Mj  FR  54195,  54196  (October 
26,  2001 )"  .See  Letter  from  Domestic 
Interested  Parties  (.September  30.  2002). 

On  .September  30,  2002,  Qingdao 
Rirong,  Weishan  Fukang,  and  Weishan 
Zhenyu,  which  were  included  in  the 
Domestic  Interested  Parties'  request  for 
review,  also  requested  review  of  their 
shipments  of  subject  merchandise.  The 
Department  published  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  on  October  24, 
2002,  See  Notice  of  Initiation.  We  did 
not  specifically  initiate  a  review  of  the 
PRC'  entitv.  See  Memorandum  to 
Barham  E.  Tillman:  Domestic  Parties 
Request  for  a  Review  of  the  Non-Market 
F.conomv  Entity  (September  30,  2003). 

On  |une  3.  2003.  the  Department 
determined  that  it  was  not  practicable  to 
(omplete  the  preliminary  results  of  this 
review  within  the  statutory  time  limit. 
Consequentlv.  in  acc:ordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act)  and  .section 
351.213(h)(2)  of  the  Department's 
regulations,  the  Department  extended 
the  deadline  for  completion  of  the 
preliminary  results  to  September  30, 
2002.  See  .Xotice  of  Extension  of  Time 
Limit  of  Preliminary  Results  of 
.■\ntidumpine;  Duty  Administrative 
Review:  Freshwater  Crawfish  Tail  Meat 
from  the  People's  Republic  of  China.  68 
P'R  33098  dune  3,  2003). 

Final  Rescission  of  Administrative 
Review,  in  Part 

Pursuant  to  the  Department's 
regulations,  the  Department  will  rescind 
an  administrative  review  "if  a  party  that 
requested  the  review  withdraws  the 
request  within  90  days  of  the  date  of 
publication  of  notice  of  initiation  of  the 
requested  review.  "  See  19  CFR 
351.213(d)(1).  Since  Domestic  Interested 
Parties  submitted  a  timely  withdrawal 
of  its  request  for  review  of  China 
Everbright,  China  Kingdom,  Fujian 
Pelagic,  Huaivin  5.  Huaiyin  30,  liangsu 
Cereals,  liangsu  Hilong,  Nantong  Delu. 
Ningbo  Nanlian,  North  Supreme. 
Qingdao  Zhengri,  Shantou  SEZ,  Suqian 
Foreign  Trade,  YBBP,  YFTC,  Yancheng 
Haiteng,  and  Yancheng  Yaou,  and  no 
other  interested  party  requested  a 
review  of  these  companies,  the 
Department  is  rescinding  its 
antidumping  administrative  review  of 
these  companies,  in  accordance  with  19 
CFR  351.213(d)(1). 


.  I    D :^i 


1  ttc    I  \M,.^. 
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Intent  to  Rescind  Administrative 
Review,  in  Part 

The  Department's  regulations  provide 
that  the  Department  "may  rescind  an 
administrative  review,  in  whole  or  only 
with  respect  to  a  particular  exporter  or 
producer,  if  the  Secretary  concludes 
that,  during  the  period  covered  by  the 
review,  there  were  no  entries,  exports, 
or  sales  of  the  subject  merchandise,  as 
the  case  may  be."  See  19  CFR 
351.213(d)(3).  On  December  11,  2002, 
Nantong  Shengfa  informed  the 
Department  that  it  did  not  export  or 
produce  for  export  to  the  United  States, 
nor  did  it  produce  and  sell  subject 
merchandise  through  others  to  the 
United  States,  during  the  POR.  In 
addition,  on  January  2,  2002,  Weishan 
Zhenyu  informed  the  Department  that  it 
did  not  have  any  direct  or  indirect 
export  sales  of  the  subject  merchandise 
to  the  United  States  during  the  POR. 
The  Department  reviewed  data  on 
entries  under  the  order  during  the 
period  of  review  from  the  BCBP,  and 
found  no  reportable  U.S.  entries, 
exports,  or  sales  of  subject  merchandise 
by  Nantong  Shengfa  or  Weishan  Zhenyu 
during  the  POR.  Therefore,  absent  the 
submission  of  any  evidence  that  these 
companies  had  reportable  U.S.  entries, 
exports,  or  sales  of  subject  merchandise, 
the  Department  intends  to  rescind  the 
administrative  review  with  respect  to 
these  companies,  in  accordance  with  19 
CFR  351.213(d)(3). 

Scope  of  the  Antidumping  Duty  Order 

The  product  covered  by  this 
antidumping  duty  order  is  freshwater 
crawfish  tail  meat,  in  all  its  forms 
(whether  washed  or  with  fat  on, 
whether  purged  or  unpurged),  grades, 
and  sizes;  whether  frozen,  fresh,  or 
chilled;  and  regardless  of  how  it  is 
packed,  preserved,  or  prepared. 
Excluded  from  the  scope  of  the  order  are 
live  crawfish  and  other  whole  crawfish, 
whether  boiled,  frozen,  besh,  or  chilled. 
Also  excluded  are  saltwater  crawfish  of 
any  type,  and  parts  thereof.  Freshwater 
crawfish  tail  meat  is  currently 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
under  item  numbers  1605.40.10.10  and 
1605.40.10.90,  which  are  the  new  HTS 
numbers  for  prepared  foodstuffs, 
indicating  peeled  crawfish  tail  meat  and 
other,  as  introduced  by  the  BCBP  in 
2000,  and  HTS  numbers  0306.19.00.10 
and  0306.29.00.00,  which  are  reserved 
for  fish  and  crustaceans  in  general.  The 
HTS  subheadings  are  provided  for 
convenience  and  Customs  purposes 
only.  The  written  description  of  the 
scope  of  this  order  is  dispositive. 


Shanghai  Taoen 

The  Department  has  identified  a 
significant  discrepancy  between  the 
quantity  and  vedue  data  Shanghai  Taoen 
reported  in  its  questionnaire  response 
and  the  quantity  and  value  information 
that  the  Department  identified  through 
BCBP  data  queries.  The  Department 
contacted  BCBP  about  diis  issue  and 
will  be  working  closely  with  it  to 
determine  the  cause  of  this  discrepancy. 
In  addition,  the  Department  will  further 
examine  this  issue  for  the  final  results 
by  requesting  additional  information 
from  Shanghai  Taoen. 

Application  of  Facts  Available 

1.  Shouzhou  Huaxiang 

As  further  discussed  below,  pursuant 
to  sections  776(a)(2)(A),(B)  and  (D)  and 
section  776(b)  of  the  Act,  the 
Department  determines  that  the 
application  of  total  adverse  facts 
available  is  warranted  for  respondent 
Shouzhou  Huaxiang.  Sections 
776(a)(2)(A)  and  776(a)(2)(B)  of  the  Act 
provide  for  the  use  of  facts  otherwise 
available  when  an  interested  party 
withholds  information  that  has  been 
requested  by  the  Department,  or  when 
an  interested  party  fails  to  provide  the 
information  requested  in  a  timely 
manner  and  in  the  form  required. 
Section  776(a)(2)(D)  of  the  Act  warrants 
the  use  of  facts  otherwise  available  in 
reaching  a  determination  when 
information  is  provided,  but  cannot  be 
verified.  Shouzhou  Huaxiang  requested 
an  extension  of  the  August  8,  2003 
deadline  for  responding  to  the  second 
supplemental  questionnaire  on  August 
6,  2003.  See  Letter  from  Shouzhou 
Huaxiang.  at  1  (August  6,  2003).  The 
Department  granted  a  12-day  extension, 
to  August  20,  2003.  See  Letter  to 
Shouzhou  Huaxiang.  at  1  (August  8, 
2003).  However,  Shouzhou  Huaxiang 
never  submitted  its  response.  Thus, 
because  Shouzhou  Huaxiang  failed  to 
respond  to  the  Department's  second 
supplemental  questionnaire,  pursuant  to 
sections  776(a)(2)(A)  and  (B)  of  the  Act. 
the  Department  determines  that  the 
application  of  facts  otherwise  available 
is  warranted. 

The  Department  further  finds  that  the 
application  of  facts  available  is  also 
warranted  pursuant  to  section 
776(a)(2)(D)  of  the  Act,  because 
Shouzhou  Huaxiang's  questionnafre 
responses  could  not  be  verified.  On  June 
4,  2002,  Shouzhou  Huaxiang  informed 
the  Department  that  "due  {sic}  the 
continuing  impact  of  the  recent  flooding 
of  the  Huaihe  river,  Shouzhou 
Huaxiang,  the  company  {sic}  will  not  be 
able  to  participate  in  the  verification 
scheduled  to  begin  on  August  29,  2003." 


See  Letter  from  Shouzhou  Huaxiang,  at 
1  (August  18,  2003).  On  August  15, 
2003,  the  Department  left  messages  with 
counsel  for  Shouzhou  Huaxiang  to 
convey  the  Department's  continued 
willingness  to  try  to  work  with 
Shouzhou  Huaxiang,  and  to  offer  to 
consider  any  alternative  proposals  for 
conducting  verification  (such  as  by 
shuffling  the  order  in  which  each  of  the 
three  entities  Shouzhou  Huaxiang,  and 
its  two  producers  would  be  visited).  See 
Memorandum  to  the  File:  Shouzhou 
Huaxiang  Foodstuffs  Co.,  Ltd.  's  Refusal 
to  Allow  Verification,  (September  29, 
2003)  {Shouzhou  Huaxiang  Memo). 

On  August  18,  2003,  prior  to  the 
extended  deadline  for  responding  to  the 
second  supplemental  questionnaire,  the 
Department  again  contacted  counsel  for 
Shouzhou  Huaxiang,  to  convey  the 
Department's  continued  willingness  to 
try  to  work  with  Shouzhou  Huaxieuig, 
and  to  offer  to  consider  any  alternative 
proposals  for  conducting  verification. 
The  Department  also  asked  whether 
Shouzhou  Huaxiang's  producers, 
Yancheng  Yaou  and  Hubei  Houhu, 
could  still  be  verified.  Id.  at  3.  Counsel 
for  Shouzhou  Huaxiang  indicated  that 
they  would  discuss  the  matter  with 
Shouzhou  Huaxiang,  and  then  get  back 
to  the  Department  on  August  19,  2003. 
Id.  On  August  19.  2003.  the  Department 
again  contacted  counsel  for  Shouzhou 
Huaxiang  to  find  out  whether  they  had 
received  any  feedback  from  Shouzhou 
Huaxiang,  concerning  the  Department's 
offer  to  consider  any  alternative 
proposals  for  conducting  verification,  or 
whether  Shouzhou  Huaxiang's 
producers,  Yancheng  Yaou  and  Hubei 
Houhu,  would  agree  to  be  verified.  Id. 

Shouzhou  Huaxiang  never  offered  any 
alternative  proposals  for  conducting 
verification,  and  never  changed  its 
position  that  it  would  not  participate  in 
verification.  This  decision  prevented  the 
verification  of  information  placed  on  the 
record.  Thus,  the  information  submitted 
by  Shouzhou  Huaxiang  cannot  serve  as 
a  reliable  basis  for  reaching  a 
determination  since  verification 
provides  the  Department  with  an 
opportunity  to  check  the  accuracy  of  the 
information  submitted  by  the 
respondent.  Because  Shoujihou 
Huaxiang  did  not  respond  to  the 
Department's  second  supplemental 
questionnaire,  and  refused  to  allow 
verification,  sections  782(d)  and  (e)  of 
the  Act  are  not  applicable. 

Section  776(b)  of  the  Act  provides 
that,  in  selecting  from  among  the  facts 
available,  the  Department  may  use  an 
inference  that  is  adverse  to  the  interests 
of  a  respondent,  if  it  determines  that  a 
party  has  failed  to  cooperate  to  the  best 
of  its  ability.  The  Department  finds  that 
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Shouzhou  Huaxiang  has  failed  to 

cooperate  to  the  best  of  its  dhilit\ 
because  evidence  on  the  record  of  this 
review  indicates  that  it  could  have 
complied  with  the  Departments  request 
for  supplemental  information  and  co\ild 
have  partu:ipated  in  verification 
Information  on  the  record  indicates  that 
the  flooding  referred  to  by  Shouzhou 
Huaxiang  was  not  so  severe  that 
verification  cf)uld  not  proceed  bv 
August  29.  2003,  or  that  the  company 
could  not  respond  to  the  Department's 
second  supplemental  questionnaire  by 
the  extended  August  20.  2003  deadline. 
.S>e  Shouzhou  Huaxiang  Stf-mn  at  3-4. 
Shouzhou  Huaxiang  s  main  business  is 
selling  crawfish  tail  meat,  and  during 
the  period  of  review  it  dealt  with  a 
limited  number  of  crawfish  tail  medt 
processors.  As  such.  Shouzhou 
Huaxiang  was  in  a  position  to  resprmd 
to  the  D'^partments  supplemental 
questionnaire.  The  Department's 
determination  that  Shouzhou  Huaxiang 
failed  to  act  to  the  best  of  its  ability  is 
further  supported  by  Shouzhou 
Huaxiang's  failure  to  participate'  in,  rind 
even  propose  any  alternatives  to.  the 
Department's  request  for  verification 
Shouzhou  Huaxiang  participated  in  d 
previous  review,  and  was  therefore 
aware  of  the  Department  s  interest  in 
conducting  verification  of  Shouzhou 
Huaxiang's  questionnaire  responses 
Shouzh(JU  Huaxiang  was  further  put  on 
notice  that  the  Department  intended  to 
conduct  verification  bv  the 
Department's  letter  of  August  6.  2003, 
and  b\  tht'  Department's  verification 
outline  issued  im  .\ugust  11.  2003.  Id 
at  1-2   While  Shouzhou  Huaxiang 
mitiallv  raised  concerns  regarding  the 
location  and  timing  of  the  verification 
due  to  flooding  in  the  area,  Shouzhou 
Huaxiang  failed  tfi  respond  to  the 
Department  s  requests  that  Shouzhou 
Hua.\iang  propose  alternative 
drrangements  The  Department  ther^dore 
concludes  that  Shouzhou  Huaxiang 
failed  to  cooperate  to  the  best  of  its 
ability  by  refusing  to  allow  verification. 
as  well  as  for  failing  to  respond  to  the 
Department's  sec:ond  supplemental 
questionnaire,  as  discussed  above. 

Because  the  Department  concludes 
that  Shouzhou  Huaxiang  failed  to 
cooperate  to  the  best  of  its  ability,  in 
applying  the  facts  otherwise  available 
the  Department  finds  that  an  adverse 
inference  is  warranted,  pursunnt  to 
section  776(b)  of  the  Act.  Since 
Shouzhou  Huaxiang  did  not  allow 
verificatirm  (jf  its  questionnaire 
responses,  the  Department  was  unable 
to  examine  Shouzhou  Huaxiang's 
eligibility  for  a  separate  rate   In  the 
absence  of  verifiable  information 


establishing  Shouzhou  Huaxiang's 
entitlement  to  a  separate  rate,  we  have 
preliminarilv  determined  that  it  is 
subject  to  the  PRt^-wide  rate.  As  AFA. 
and  as  the  PR(>vvide  rate,  the 
Department  is  assigning  the  rate  of 
223.01  percent-the  highest  rate 
determined  in  the  c  urrent  or  any 
previous  segment  of  this  proceeding. 
See  Freshwater  Craviish  Tail  Meat  from 
the  People's  Republic  of  China:  \ntire 
of  Final  Results  i^t  Antidumping  Duty 
Administrative  Review,  and  Final 
Partial  Rescission  of  Antidumping  Duty 
Adnunistrative  Review,  67  FR  19546 
(April  22.  2002)  {1999-2000  Final 
Results).  As  discussed  furtht^r  bidow. 
this  rate  has  been  corroborated. 

2.  Yangzhou  Lakebest 

As  further  discussed  below,  pursuant 
to  sections  776(a)(2)(A)  and  (B)  and 
section  776(b)  of  the  Act.  the 
Department  determines  that  the 
application  of  total  adverse  facts 
available  is  warranted  for  respondent 
Yangzhou  Lakebest.  Sections 
776(a)(2)(A)  and  776(a)(2)(B)  of  the  Act 
provide  for  the  use  of  facts  available 
when  an  interested  partv  withholds 
information  that  has  been  requested  by 
the  Department,  or  when  an  interested 
partv  fails  to  provide  the  intormati(3n 
requested  in  a  tinielv  manner  and  in  the 
form  required.  Yangzhou  Lakebest  failed 
!o  properlv  file  its  response  to  the 
Uffiartinent's  Mav  2,  2003  supplemental 
questionnaire.  See  Memorandum  to  the 
File:  Details  of  Communications  with 
Yangzhou  Lakebest  Foods  Co  Ltd. 
(September  30.  2003).  The  Department 
received  '\'angzhou  Lakebest  s  response 
to  the  May  2.  2003  supplemental 
questionnaire  on  June  6.  2003.  We 
t'x.imjned  the  ri's(ionse  and  found 
numerous  detic  leni  les  The  response 
contained  numerous  errors  regarding 
the  brac;keting  of  information  for  which 
proprietarv  treatment  was  requested  in 
the  response,  and  the  fa(  tors  of 
production  information  was  incomplete 
and  unusable.  In  addition.  Yangzhou 
Lakebest  did  not  file  the  required 
number  of  co[)ies  with  the  Department 
or  serve  the  other  interested  parties. 
Therefore,  we  returned  the  response  to 
Yangzhou  Lakebest.  in  the 
accom|).in\  ing  letter,  the  Department 
requestetl  that  \'angzhou  Lakebest 
remedy  the  procedural  errors  in  its 
ri's|)onst'  and  refile  it  and  explain  a 
number  of  substantive  deficiencdes  in  its 
response.  See  Letter  to  Yangzhou 
Lakebest  i]une  20.  2003).  However. 
Yangzhou  Lakebest  failed  \o  re-file  its 
response  to  the  Department's 
suppliMnental  (luestionnaire,  or  to 
provide  any  explanation  for  its 
deficiencies.  The  Department  received 


no  further  responses,  correspondence, 
or  other  filings  from  Yangzhou  Lakebest 
after  the  company  submitted  its 
deficient  response  to  the  Department's 
supplemental  response  on  June  6,  2003. 
Because  Yangzhou  Lakebest  stopped 
responding  to  the  Department,  section 
782(e)  of  the  Act  is  not  applicable. 

Yangzhou  Lakebest  failed  to  provide 
information  explicitly  requested  by  the 
Department;  therefore,  we  must  resort  to 
the  facts  otherwise  available.  Section 
782(c)(1)  of  the  Act  does  not  apply 
because  Yangzhou  Lakebest  did  not 
indicate  that  it  was  unable  to  submit  the 
information  required  by  the  Department. 

Section  776(b)  of  the  Act  provides 
that,  in  selecting  from  among  the  facts 
available,  the  Department  may  use  an 
inference  that  is  adverse  to  the  interests 
of  the  respondent,  if  it  determines  that 
a  party  has  failed  to  cooperate  to  the 
best  of  its  ability.  The  Department  finds 
that,  bv  not  providing  the  necessary 
responses  to  the  questionnaires  issued 
bv  the  Department,  and  not  providing 
any  explanation.  Yangzhou  Lakebest 
failed  to  cooperate  to  the  best  of  its 
ability.  The  information  requested  by 
the  Department  is  integral  to  its 
antidumping  analysis.  Without 
complete  and  reliable  factors  of 
production  information,  the  Department 
cannot  calculate  normal  value,  and. 
therefore,  a  dumping  margin.  Yangzhou 
Lakebest  is  the  only  party  which  has 
access  to  the  information  requested  by 
the  Department  and  therefore  is  the  only 
partv  which  could  have  complied  with 
the  Department's  supplemental  request 
for  information  and  provided  the 
necessar\'  factors  of  production  data. 

Therefore,  in  selecting  from  the  facts 
available,  the  Department  determines 
that  an  adverse  inference  is  warranted. 
In  accordance  with  sections  776(a)(2)(A) 
and  (B),  as  well  as  section  776(b)  of  the 
Act,  bt^cause  of  the  breadth  of  the 
missing,  unsupported  and  unverifiable 
data,  we  are  applying  total  adverse  facts 
available  to  Yangzhou  Lakebest.  As  part 
of  this  adverse  facts  available 
determination,  we  find  that  Yangzhou 
Lakebest  did  not  demonstrate  its 
oligibilitv  for  a  separate  rate,  and  have 
preliminarily  determined  that  it  is 
subject  to  the  PRC-wide  rate.  As  noted 
above,  as  AFA,  and  as  the  PRC-wide 
rate,  the  Department  is  assigning  the 
rate  of  223.01  percent-the  highest  rate 
determined  in  the  current  or  any 
previous  segment  of  this  proceeding. 
See  1999-2000  Final  Results,  As 
discussed  below,  this  rate  has  been 
corroborated. 

3.  Weishan  Fukang 

As  furtJK^r  discussed  below,  pursuant 
to  sections  776(a)(2)(D)  and  section 
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776(b)  of  the  Act,  the  Department 
determines  that  the  application  of  total 
adverse  facts  available  is  warranted  for 
respondent  Weishan  Fukang  because 
Weishan  Fukang  failed  to  allow  the 
Depcirtment  to  verify  its  questionnaire 
responses.  Section  776(a)(2)(D)  warrants 
the  use  of  facts  otherwise  available  in 
reaching  a  determination  when 
information  is  provided,  but  cannot  be 
verified.  Verification  of  the 
questionnaire  responses  of  Weishan 
Fukang  was  scheduled  for  August  27 
through  August  29,  2003.  On  August  28, 
2003,  Weishan  Fukang  withdrew  from 
verification.  See  Memorandum  to  the 
File:  Verification  of  Weishan  Fukang 
Foodstuffs  Co.,  Ltd.  (September  26, 
2003).  Verification  is  integral  to  the. 
Department's  analysis  because  it  allows 
the  Department  to  satisfy  itself  that  the 
information  that  the  Department  relies 
upon  in  calculating  a  margin  is  accurate 
and  therefore  enables  the  Department  to 
comply  with  the  statutory  mandate  to 
calculate  the  diunping  margin  as 
accurately  as  possible.  Since  Weishan 
Fukang  withdrew  from  verification,  the 
Department  cannot  rely  on  Weishan 
Fukang's  questionnaire  responses  to 
calculate  a  margin  for  Weishan  Fukang. 

Section  776(b)  of  the  Act  provides 
that,  in  selecting  from  among  the  facts 
available,  the  Department  may  use  an 
inference  that  is  adverse  to  the  interests 
of  a  respondent,  if  it  determines  that  a 
party  has  failed  to  cooperate  to  the  best 
of  its  ability.  The  Department  concludes 
that  Weishan  Fukang  failed  to  cooperate 
to  the  best  of  its  ability  when  it. 
withdrew  from  verification.  In  applying 
the  facts  otherwise  available,  the 
Department  finds  that  an  adverse 
inference  is  warranted,  pursuant  to 
section  776(b)  of  the  Act.  Because 
Weishan  Fukang  did  not  demonstrate, 
using  verifiable  information,  its 
eligibility  for  a  separate  rate,  we  have 
preliminarily  determined  that  it  is 
subject  to  the  PRC-wide  rate.  As  noted 
above,  as  AFA,  and  as  the  PRC-wide 
rate,  the  Department  is  assigning  the 
rate  of  223.01  percent  -  the  highest  rate 
determined  in  the  current  or  any 
previous  segment  of  this  proceeding. 
See  1999-2000  Final  Results.  As 
discussed  further  below,  this  rate  has 
been  corroborated. 

4.  Qingdao  Rirong 

As  further  discussed  below,  pursuant 
to  sections  776(a)(2)(A)  and  (B)  and 
section  776(b)  of  the  Act,  the 
Department  determines  that  the 
application  of  total  adverse  facts 
available  is  warranted  for  respondent 
Qingdao  Rirong.  On  April  21,  2003,  the 
Department  published  Freshwater 
Crawfish  Tail  Meat  from  the  People's 


Republic  of  China:  Notice  of  Final 
Results  of  Antidumping  Duty 
Administrative  Review  [2000-2001  Final 
Results),  68  FR  19504.  for  the  review 
period  covering  September  1 ,  2000 
through  August  31.  2001  (2000/2001 
FOR).  In  the  2000-2001  Final  Results, 
and  accompanying  Issues  and  Decision 
Memorandum,  which  the  Department 
has  placed  on  the  record  of  this  review, 
the  Department  determined  that 
Qingdao  Rfrong  and  its  U.S.  importer, 
Y&Z  International  (Y&Z),  should  be 
treated  as  affiliated  parties  for  purposes 
of  the  2000/2001  FOR.  In  that 
determination,  we  also  found  that 
Qingdao  Rirong  was  affiliated  with  Y&Z 
until  at  least  December  16,  2002.  See 
2000-2001  Final  Results,  at  comment  3. 

On  November  20,  2002,  the 
Department  issued  its  initial 
antidumping  duty  questionnaire  in  the 
instant  administrative  review  to 
Qingdao  Rirong.  See  Qingdao  Rirong 
Questionnaire.  In  Section  C  of  the 
Department's  questionnaire,  the 
Department  requested  that  Qingdao 
Rirong  identify  its  sales  as  either  EP  or 
CEP.  See  Qingdao  Rirong  Questionnaire, 
dated  November  20,  2002,  at  Section  C. 
On  January  22,  2003  (and  resubmitted 
on  May  20,  2003),  Qingdao  Rirong 
responded  to  the  Departments 
questioimaire.  See  Qingdao  Rirong 
Questionnaire  Response,  dated  May  20, 
2003.  In  its  response,  Qingdao  Rirong 
stated  that  "{d}uring  the  FOR,  all 
Rirong  sales  to  the  United  States  were 
EP  sales." 

Based  on  our  determination  in  the 
2000-2001  Final  Results  that  Qingdao 
Rirong  and  Y&Z  were  affiliated  throught 
at  least  December  16,  2002,  the 
Department  requested  that  Qingdao 
Rirong  report  U.S.  sales  for  the  current 
review  period  on  a  CEP  basis.  See 
Supplemental  Questionnaire  from  the 
Department  to  Qingdao  Rirong,  dated 
June  10,  2003.  The  Department  noted 
that  "should  {Qingdao  Rirong}  choose 
not  to  provide  sales  data  on  a  CEP  basis, 
and  should  the  Department  conclude 
that  Qingdao  Rirong  and  Y&Z  should  be 
considered  affiliated  for  this  period  of 
review,  and  that,  as  a  result,  U.S.  sales 
should  be  classified  as  CEP  sales,  the 
Department  may  apply  facts  available 
for  purposes  of  this  review."  Id.  In  its 
July  1,  2003  response  to  the 
Department's  June  10,  2003 
supplemental  questionnaire,  Qingdao 
Rirong  claimed  that  it  was  not  affiliated 
with  Y&Z  "in  any  form  for  this  fifth 
administrative  review."  See  Qingdao 
Rirong  Supplemental  Questionnaire 
Response,  dated  July  1,  2003  at  page  2. 

On  August  4,  2003.  the  Department 
placed  on  the  record  of  this  review  its 
affiliation  analvsis  for  the  current  POR, 


incorporating  information  obtained 
during  both  the  current  and  previous 
administrative  reviews,  in  which  it 
again  determined  that,  at  least  through 
December  16,  2002,  Qingdao  Rirong  was 
affiliated  with  Y&Z  under  section 
771(33)  of  the  Act.  See  Memorandum  to 
Barbara  E.  Tillman:  Analysis  of 
Relationship  between  Qingdao  Rirong 
Foodstuff,  Co..  Ltd..  and  Y&-Z 
International  Trade  Inc.  Thus,  Qingdao 
Rirong's  CEP  sales  data  was  necessary  in 
order  for  the  Department  to  be  able  to 
calculate  Qingdao  Rirong's  antidumping 
margin,  in  accordance  with  sections 
771(33)  and  772(b)  of  the  Act,  and  19 
CFR  351.402  of  the  Department's 
regulations.  In  light  of  this 
determination,  the  Department  sent 
Qingdao  Rirong  a  letter  in  which  it 
again  requested  that  Qingdao  Rirong 
report  its  U.S.  sales  on  a  CEP  basis.  See 
Letter  to  Qingdao  Rirong  (August  4, 
2003).  On  August  11,  Qingdao  Rirong 
submitted  a  letter  to  the  Department 
indicating  that  it  would  not  report  its 
U.S.  sales  on  a  CEP  basis.  See  Letter 
from  Qingdao  Rirong  (August  11,  2003). 

As  further  discussed  below,  pursuant 
to  sections  776(a)(2)(A)  and  (B)  and 
section  776(b)  of  the  Act,  the 
Department  determines  that  the 
application  of  total  adverse  facts 
available  is  warranted  for  respondent 
Qingdao  Rirong.  Sections  776(a)(2)(A) 
and  776(a)(2)(B)  of  the  Act  provide  for 
the  use  of  facts  available  when  an 
interested  party  withholds  information 
that  has  been  requested  by  the 
Department,  or  when  an  interested  party 
fails  to  provide  the  information 
requested  in  the  form  required.  Qingdao 
Rirong  refused  to  provide  its  U.S.  sales 
data  on  the  appropriate  CEP  basis.  As 
the  Department  has  determined  that 
Qingdao  Rirong  and  Y&Z  are  affiliated 
for  purposes  of  this  administrative 
review,  the  CEP  sales  data  (i.e..  the  sales 
price  from  Y&Z  to  the  first  unaffiliated 
customer  in  the  United  States,  and  all 
the  CEP  adjustment  information) 
requested  hy  the  Department  would 
provide  the  only  reliable  basis  for 
calculating  a  dumping  margin  for 
Qingdao  Rirong.  Qingdao  Rirong  failed 
to  provide  information  explicitly 
requested  by  the  Department:  therefore, 
we  must  resort  to  the  facts  otherwise 
available.  Because  Qingdao  Rirong 
refused  to  provide  its  U.S.  sales  data  on 
the  appropriate  basis,  sections  782(d) 
and  (e)  of  the  Act  are  not  applicable. 

Section  776(b)  of  the  Act  provides 
that,  in  selecting  from  among  the  facts 
available,  the  Department  may  use  an 
inference  that  is  adverse  to  the  interests 
of  the  respondent,  if  it  determines  that 
a  party  has  failed  to  cooperate  to  the 
best  of  its  ability.  The  Department 
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concludes  that  Qingdao  Rirong  failed  to 
cooperate  to  the  best  of  its  ability  by 
refusing  to  provide  its  I'.S.  sales  data  on 
the  appropriate  basis.  Without  CEP  sales 
data,  none  of  the  information  submitted 
bv  Qingdao  Rirong  can  serve  as  a 
reliable  basis  for  reaching  a 
determination  because  we  do  not  have 
the  appropriate  U.S.  sales  to  compare  to 
NV.  This  information  was  in  the  sole 
possession  of  Qingdao  Rirong.  and 
could  not  be  obtained  otherwise.  Thus, 
the  Department  is  prwluded  from 
calculating  a  margin  for  Qingdao  Rirong. 
Because  the  Department  concludes  that 
Qingdao  Rirong  failed  to  cooperate  to 
the  best  of  its  ability,  in  applving  the 
facts  otherwise  available,  the 
Department  finds  that  an  adverse 
inference  is  warranted,  pursuant  to 
section  776(b)  of  the  Act.  Because 
Qingdao  Rirong  did  not  demonstrate  its 
eligibility  for  a  separate  rate,  we  have 
preliminarily  determined  that  it  is 
subject  to  the  PRC-wide  rate.  As  AFA. 
and  as  the  PRC-wide  rate,  the 
Department  is  assigning  the  rate  of 
223.01  percent-the  highest  rate 
determined  in  the  current  or  any 
previous  segment  of  this  profeeding 
This  is  a  calculated  dumping  margin 
from  the  1999-2000  administrative 
review.  See  1999-2000  Final  Results.  As 
discussed  further  below,  this  rate  has 
been  corroborated. 

Corroboration  of  Secondary 
Information  Used  As  Adverse  Facts 
Available 

Section  776ic:)  of  the  Act  provides  that 
when  the  Department  relies  on  the  facts 
otherwise  available  and  relies  on 
"secondary  information."  the 
Department  shall,  to  the  e.xtent 
practicable,  corroborate  that  information 
from  independent  sources  reasonablv  at 
the  Departments  disposal  The 
Statement  of  Administrative  Action. 
H.R.  Doc.  103-316  (SAA),  states  that 
"corroborate"  means  to  determine  that 
the  information  used  has  probative 
value.  See  SAA  at  870  To  t:orroborate 
secondarv  information,  the  Department 
will,  to  the  e.xtent  practicable,  examine 
the  reliability  and  relevance  of  the 
information  to  be  used.  However,  unlike 
other  types  of  information,  such  as 
input  costs  or  selling  expenses,  there  are 
no  independent  sourc:es  for  f:al(:ulated 
dumping  margins.  The  only  source  for 
calculated  margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Departm>'nt 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  the 
current  or  a  prior  segment  of  the 
proceeding,  it  is  not  necessary'  to 
question  the  reliability  of  the  margin  for 
that  time  period.  See.  e.i;  .  Grain- 
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Oriented  Electrical  Steel  From  Italy: 
Preliminary-  Results  of  Antidumping 
Duty  Administrative  Review.  61  FR 
36551,  36552  (July  11,  1996).  The 
information  used  in  calculating  this 
margin  was  based  on  sales  and 
production  data  of  a  respondent  in  a 
prior  review,  and  on  the  most 
appropriate  surrogate  value  information 
available  t(j  the  Department,  chosen 
from  submissions  by  the  parties  in  that 
review,  as  well  as  information  gathered 
bv  the  Department  itself  Furthermore, 
the  calc:ulation  of  this  margin  was 
sub)ec:t  to  comment  from  interested 
parties  in  the  proceeding.  See  1999- 
2000  Final  Results.  With  respect  to  the 
relevanc^e  aspect  of  corroboration, 
however,  the  Department  will  consider 
information  reasonably  at  its  disposal  to 
determine  whether  a  margin  continues 
to  have  relevance  Where  circumstances 
indicate  that  the  selected  margin  is  not 
appropriate  as  adverse  facts  available, 
the  Department  will  disregard  the 
margin  and  determine  an  appropriate 
margin   For  example,  in  Fresh  Cut 
Flowers  from  Mexico:  Final  Results  of 
.Antidumping  Administrative  Review.  61 
FR  6812  (Februarv  22.  1996).  the 
Department  disregarded  the  highest 
margin  in  that  case  as  adverse  best 
information  available  (the  predecessor 
to  facts  available)  bec:ause  the  margin 
was  based  on  another  t:ompany's 
uncharacteristic  business  expense 
resulting  in  an  unusuallv  high  margin. 
Simiiarlv,  the  De[)artment  does  not 
appiv  a  margin  that  has  been 
discredited   See  D  &  L  Supply  Co.  v. 
United  States,  113  F.3d  1220,  1221  (Fed. 
Uir.  1947)  [the  Department  will  not  use 
a  margin  that  has  been  judif:ially 
invalidated).  None  of  these  unusual 
circumstances  are  present  here.  As  there 
IS  no  information  on  the  record  (jf  this 
re\  iew  that  indicates  that  this  rate  is  not 
relevrint  as  adverse  facts  available  for 
the  PRC-entity.  including  Shouzhou 
Huaxiang.  Yangzhou  Lakebest.  Weishan 
Fukang.  and  Qingdao  Rirong.  we 
determine  that  this  rate  has  probative 
value  Accordingly,  we  determine  that 
the  highest  rate  from  any  segment  of  this 
administrative  proceeding  (i  e..  223.01 
percent)  is  in  at:(;ord  with  section 
776(c)'s  requirement  that  sec:(mdar\' 
information  be  corroborated  {i.e..  that  it 
have  [)robative  valuej. 

Verification 

As  provided  in  section  782(i)  of  the 
Act.  we  verified  the  responses  of 
Shanghai  Taoen  We  used  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufacturers' 
facilities  and  the  examination  of 
relevant  sales  and  financial  records. 
Verification  of  the  (questionnaire 


responses  of  Shanghai  Taoen  took  place 
from  August  18  through  August  21, 
2003.  See  Antidumping  Duty 
Administrative  Review  of  Freshwater 
Crawfish  Tail  Meat  from  the  People's 
Republic  of  China  (PRCj  (A-570-848):  • 
Verification  Report  for  Shanghai  Taoen 
International  Trading  Co.,  Ltd. 
(September  29.  2003). 

Verification  of  the  questionnaire 
responses  of  Weishan  Fukang  was 
scheduled  for  August  27  through  August 
29.  2003.  However,  as  described  in  the 
"Application  of  Facts  Available"  section 
above,  on  August  28.  2003,  Weishan 
Fukang  withdrew  from  verification.  See 
Memorandum  to  the  File:  Verification  of 
Weishan  Fukang  Foodstuffs  Co.,  Ltd. 
(September  26,  2003).  Our  verification 
results  are  on  file  in  the  CRU,  Room  B- 
099  of  the  main  Department  building. 

Separate  Rates  Analysis  for  Shanghai 
Taoen 

To  establish  whether  a  company 
operating  in  a  non-market  economy 
country  (NME)  is  sufficiently 
independent  to  be  entitled  to  a  separate 
rate,  the  Department  analyzes  each 
exporting  entity  under  the  test 
established  in  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Sparklers  from  the  People's  Republic  of 
China.  56  FR  20588  (May  6,  1991),  as 
amplified  bv  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
China,  59  FR  22585  (May  2,  1994). 
Under  this  policy,  exporters  in  NMEs 
are  entitled  to  separate,  company- 
specific  margins  when  they  can 
demonstrate  an  absence  of  government 
control,  both  in  law  and  in  fact,  with 
respect  to  export  activities.  Evidence 
supporting,  though  not  requiring,  a 
finding  of  de  jure  absence  of 
government  control  over  export 
activities  includes:  1)  an  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses:  2)  any  legislative 
enactments  decentralizing  control  of 
companies:  and  3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  De 
facto  absence  of  g(jvernment  control 
over  exports  is  based  on  four  factors;  1) 
whether  each  exporter  sets  its  own 
export  prices  independently  of  the 
government  and  without  the  approval  of 
a  government  authority;  2)  whether  each 
exporter  retains  the  proceeds  from  its 
sales  and  makes  independent  decisions 
regarding  the  disposition  of  profits  or 
financing  of  losses;  3)  whether  each 
exporter  has  the  authority  to  negotiate 
and  sign  contracts  and  other 
agreements:  and  4)  whether  each 
exporter  has  autonomy  from  the 
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government  regarding  the  selection  of 
management. 

De  Jure  Control 

In  its  questionnaire  responses, 
Shanghai  Taoen  stated  that  it  is  an 
independent  legal  entity.  Evidence  on 
the  record  indicates  that  the  government 
does  not  have  de  jure  control  over 
Shanghai  Taoen's  export  activities. 
Shanghai  Taoen  submitted  evidence  of 
its  legal  right  to  set  prices  independent 
of  all  government  oversight. 
Furthermore,  the  business  license  of 
Shanghai  Taoen  indicates  that  it  is 
permitted  to  engage  in  the  exportation 
of  crawfish.  We  also  foimd  no  evidence 
of  de  jure  government  control  restricting 
Shanghai  Taoen's  exportation  of 
crawfish. 

In  its  responses,  Shanghai  Taoen 
stated  that  no  export  quotas  apply  to 
crawfish.  Prior  verifications  have 
confirmed  that  there  are  no  commodity- 
specific  export  licenses  required  and  no 
quotas  for  the  seafood  category  "Other," 
which  includes  crawfish,  in  China's 
Tariff  and  Non-Tariff  Handbook  for 
1996.  In  addition,  we  have  previously 
confirmed  that  crawfish  is  not  on  the 
list  of  commodities  with  plaimed  quotas 
in  the  1992  PRC  Ministry  of  Foreign 
Trade  and  Economic  Cooperation 
document  entitled  Temporary 
Provisions  for  Administration  of  Export 
Commodities.  See  Freshwater  Crawfish 
Tail  Meat  From  the  People's  Republic  of 
China;  Preliminary  Results  of  New 
Shipper  Review,  64  FR  8543  (February 
22,  1999)  and  Freshwater  Crawfish  Tail 
Meat  From  the  People's  Republic  of 
China;  Final  Results  of  New  Shipper 
Review.  64  FR  27961  (May  24,  1999) 
(Ningbo  New  Shipper  Review). 

The  following  laws,  which  have  been 
placed  on  the  record  of  this  review, 
indicate  a  lack  of  de  jure  government 
control.  The  Company  Law  of  the 
People's  Republic  of  China,  effective  as 
of  July  1,  1994  states  that  a  company  is 
an  enterprise  legal  person,  that 
shareholders  shall  assume  liability 
towards  the  company  to  the  extent  of 
their  shareholdings,  and  that  the 
company  shall  be  liable  for  its  debts  to 
the  extent  of  all  its  assets.  Shanghai 
Taoen  also  provided  copies  of  the 
Foreign  Trade  Law  of  the  PRC,  which 
identifies  the  rights  and  responsibilities 
of  organizations  engaged  in  foreign  trade 
dealings,  grants  autonomy  to  foreign 
trade  operators  in  management 
decisions,  and  establishes  the  foreign 
trade  operator's  accountability  for 
profits  and  losses.  Shanghai  "Taoen  also 
provided  a  copy  of  its  business  license. 
We  therefore  preliminarily  determine 
that  there  is  an  absence  of  de  jure 


control  over  the  export  activities  of 
Shanghai  Taoen. 

De  Facto  Control 

With  respect  to  the  absence  of  de 
facto  control  over  export  activities, 
information  on  the  record  indicates  that, 
for  Shanghai  Taoen,  company 
management  is  responsible  for  all 
decisions  concerning  export  strategies, 
export  prices,  profit  distribution,  and 
contract  negotiations,  and  that  there  are 
no  govenmiental  policy  directives  that 
affect  management's  decisions. 
Furthermore,  Shanghai  Taoen's  pricing 
and  export  strategy  decisions  are  not 
subject  to  any  outside  entity's  review  or 
approval.  Information  on  the  record  also 
indicates  that  there  is  no  government 
involvement  in  the  daily  operations  or 
the  selection  of  management  for 
Shanghai  Taoen. 

There  are  no  restrictions  on  the  use  of 
Shanghai  Taoen's  export  earnings. 
Shanghai  Taoen's  general  manager  has 
the  right  to  negotiate  and  enter  into 
contracts,  and  may  delegate  this 
authority  to  employees  within  the 
company.  There  is  no  evidence  that  this 
authority  is  subject  any  level  of 
governmental  approval.  Shanghai  Taoen 
has  stated  that  its  management  is 
selected  by  its  board  of  directors  and/or 
its  employees,  and  that  there  is  no 
government  involvement  in  the  ^ 

management  selection  process.  Lastly, 
decisions  made  by  Shanghai  Taoen 
concerning  purchases  of  subject 
merchandise  from  other  suppliers  are 
not  subject  to  government  approval.  We 
therefore  preliminarily  determine  that 
there  is  an  absence  of  de  facto  control 
over  the  export  activities  of  Shanghai 
Taoen. 

Consequently,  because  evidence  on 
the  record  indicates  an  absence  of 
government  control,  both  in  law  and  in 
fact,  over  its  export  activities,  we 
preliminarily  determine  that  Shanghai 
Taoen  is  eligible  for  a  separate  rate. 

Normal  Value  Comparisons 

To  determine  whether  Shanghai 
Taoen's  sales  of  the  subject  merchandise 
to  the  United  States  were  made  at  prices 
below  NV,  we  compared  its  United 
States  prices  to  NV,  as  described  in  the 
United  States  Price  and  Normal  Value 
sections  of  this  notice. 

United  States  Price 

For  Shemghai  Taoen,  we  based  United 
States  price  on  EP  in  accordance  with 
section  772(a)  of  the  Act.  because  the 
first  sales  to  unaffiliated  purchasers 
were  made  prior  to  importation,  and 
CEP  was  not  otherwise  warranted  by  the 
facts  on  the  record.  We  calculated  EP 
based  on  packed  prices  from  the 


exporter  to  the  first  unaffiliated 
purchaser  in  the  United  States.  Where 
applicable,  we  deducted  foreign  inland 
freight,  brokerage  and  handling 
expenses  in  the  home  market,  and  ocean 
freight,  from  the  starting  price  (gross 
unit  price)  in  accordance  with  Section 
772(c)  of  the  Act. 

Normal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  NV 
using  a  factors-of-production 
methodology  if  (1)  the  merchandise  is 
exported  from  an  NME  coimtry,  and  (2) 
available  information  does  not  permit 
the  calculation  of  NV  using  home- 
market  prices,  third-country  prices,  or 
constructed  value  under  section  773(a) 
of  the  Act. 

In  every  case  conducted  by  the 
Department  involving  the  PRC,  the  PRC 
has  been  treated  as  an  NME  countrv. 
Pursuant  to  section  771(18)(C)(i)  of  the 
Act,  any  determination  that  a  foreign 
country  is  cui  NME  countiy  shall  remain 
in  effect  until  revoked  by  the 
administering  authority.  None  of  the 
respondents  contested  such  treatment  in 
this  review.  Accordingly,  we  have 
applied  surrogate  values  to  the  factors  of 
production  to  determine  NV.  See  Factor 
Values  Memo  for  the  Preliminary 
Results  of  the  Antidumping  Duty 
Administrative  Review  of  Freshwater 
Crawfish  Tail  Meat  from  the  People's 
Republic  of  China,  dated  September  30. 
2003  (Factor  Values  Memo). 

We  calculated  NV  based  on  factors  of 
production  in  accordance  with  section 
773(c)(4)  of  the  Act  and  19  CFR 
351.408(c).  Consistent  with  the  original 
investigation  and  subsequent 
administrative  reviews  of  this  order,  we 
determined  that  India  (1)  is  comparable 
to  the  PRC  in  leVel  of  economic 
development,  and  (2)  is  a  significant 
producer  of  comparable  merchandise. 
With  the  exceptions  of  the  whole  live 
crawfish  input  and  the  crawfish  scrap 
by-product,  for  which  Indian  data  were 
not  available,  we  valued  the  factors  of 
production  using  publicly  available 
information  from  India.  We  adjusted  the 
Indian  import  prices  by  adding  foreign 
inland  freight  expenses  to  make  them 
delivered  prices. 

We  valued  the  factors  of  production 
as  follows: 

To  value  the  input  of  whole  crawfish 
we  used  publicly  available  data  for 
Spanish  imports  of  whole  live  crawfish 
from  Portugal.  As  noted  above,  Indian 
data  were  not  available  and  this  data 
was  all  that  was  available  on  the  record 
of  this  review.  We  adjusted  the  values 
of  whole  live  crawfish  to  include  freight 
costs  incurred  between  the  supplier  and 
the  factory.  For  transportation  distances 
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used  in  the  calculation  of  freight 
expenses  on  whole  live  crawfish,  we 
added,  using  surrogate  values  from 
India,  a  surrogate  freight  cost  of  the 
shorter  of  (a)  the  distant >">  between  the 
closest  PRC  port  and  the  factory,  or  (b) 
the  distance  between  the  domestic 
supplier  and  the  factor\    [St'f  \'oticp  of 
Final  Dfttrmination  uf  Stilfs  at  Less 
Than  Fair  V'u/ue.  Collated  Roofing  Sails 
From  the  Peoplp's  Republic  of  China,  ^2 
FR  5141U  (October  1.  19^7)  {Roofing 
Nails]] 

To  value  a  bv-product.  wet  crawfish 
scrap,  we  useil  a  price  quote  from 
Indonesia  for  wet  crab  and  shrimp 
shells  [See  .Mtachmf-nt  5  nf  the  Factor 
Values  Menuh]  .\gain.  Indian  data  were 
not  available,  and  this  was  the  best 
information  available 

To  value  coal,  we  used  Indian  import 
data,  concurrent  with  the  P(3R.  from  the 
World  Trade  Atlas.  We  adjusted  the  cost 
of  coal  to  include  an  amount  for 
transportation  To  value  electricity,  we 
used  the  2001  total  cost  per  kilowatt 
hour  (KVVH)  ff)r  -Electricitv  for 
Industry"  as  reported  in  the 
International  Energy  Agency's 
publication.  Key  World  Energy- 
Statistics.  2002.  For  water,  we  relied 
upon  public  information  from  the 
October  1997  Second  Water  L'tilities 
Data  Book:  Asian  and  Pacific  Region. 
published  bv  the  Asian  Development 
Bank. 

To  achieve  comparability  of  water 
prices  to  the  factors  reported  for  the 
POR,  we  adjusted  this  factor  value  to 
reflect  inflation  through  the  POR  using 
the  Wholesale  Pru>-  Index  ( WPI)  for 
India,  as  published  in  the  2002 
International  Financial  StatisticsilFS] 
bv  the  International  Monetarv  Fund 
(IMF). 

To  value  packing  materials  (plastic 
bags,  cardboard  b(i\es  and  adhesive 
tape),  we  used  Indian  import  data  from 


the  World  Trade  Atlas,  concurrent  with 
the  POR.  We  adjusted  the  values  of 
packing  materials  to  inf;lude  freight 
costs  iiu  urred  between  the  supplier  and 
tht'  fa(  tor\    For  transportation  distances 
uied  in  the  calculation  of  freight 
expenses  on  packing  materials,  we 
added,  to  surrogate  v.ilues  from  India,  a 
surrogate  freight  cost  using  the  shorter 
of  (a)  the  distances  between  the  closest 
PRC'  port  and  the  factorv,  or  (b)  the 
distance  between  the  domestic  supplier 
and  the  factorv   (.See  Roofing  \ails.] 

To  value  fat;tory  overhead,  selling, 
general,  and  administrative  expenses 
(SG&A).  and  [)rofit.  we  continued  to  use 
simple  averages  derived  from  the 
publiclv  availalile  199b-97  financial 
statements  of  four  Indian  seafood 
processing  companies.  We  applied  these 
rates  to  the  calculated  cost  of 
nianiifac:ture.  [See  Factor  Values  Memo. 
at  h  ] 

Fnr  labor,  we  used  the  PRf! 
regrt'ssion-based  wage  rate  at  Import 
.administration's  home  page.  Import 
Library.  Expected  Wages  of  .Selected 
\ME  Countries,  revised  in  .September 
2002.  and  corrected  in  Februarv  200:^ 
.See  http://ia.ita.do(\gov/ wages/. 
Because  of  the  variabilitv  of  wage  rates 
in  countries  with  similar  per  capita 
gross  domestu  produt.ts.  19  ('FR 
351.408(c)(3)  requires  the  use  of  a 
regression-hast'd  wage  rate.  The  source 
of  thes^■  wage  rate  data  on  the  Import 
.Administration's  web  site  is  the  Y'ear 
Rook  of  Lihour  Statistics  2000. 
International  Lab(mr  Office  (Oneva: 
2001).  (;ha[iter  5    Wages  in 
Manufacturing 

To  value  tru(  k  freight  expenses  we 
used  ail  .ivt-r.ige  of  nineteen  Indian  price 
quDfes  a^  reported  in  the  F-'ebruary  14. 
2000  issue  of  The  Financial  Express  (an 
Indian  business  publication),  which 
were  used  in  the  antidumping  duty 
investigation  of  certain  i  ircular  welded 


carbon-quality  steel  pipe  from  the  PRC. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  than  Fair  Value:  Certain 
Circular  Welded  Carbon-Quality  Steel 
Pipe  from  the  People's  Republic  of 
China.  67  FR  36570  (May  24,  2002) 
[China  Pipe).  We  adjusted  the  rates  to 
reflect  inflation  through  the  POR  using 
the  WPI  for  India  from  the  IFS. 

To  value  foreign  brokerage  and 
handling,  we  used  a  publicly 
summarized  version  of  the  average 
value  for  brokerage  and  handling 
expenses  reported  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products  from  India.  66  FR 
50406  (October  3,  2001)  {Hot-Rolled 
from  India),  which  was  also  used  in 
China  Pipe.  We  used  the  average  of  the 
foreign  brokerage  and  handling 
expenses  reported  in  the  U.S.  sales 
listing  of  the  public  questionnaire 
response  submitted  in  the  antidumping 
investigation  of  Essar  Steel  Ltd.  in  Hot- 
Rolled  from  India.  Charges  were 
reported  on  a  per  metric  ton  basis, 
which  we  converted  to  a  per  pound 
basis.  We  adjusted  these  values  to 
reflect  inflation  through  the  POR  using 
the  WPI  for  India  from  the  IFS.  See 
Factor  Values  Memo. 

To  value  ocean  freight  we  used 
September  2000  quotes  from  Maersk 
Sealand  and  Transoceanic  from 
Shanghai  to  various  U.S.  ports,  adjusted 
for  inflation.  See  Factor  Values  Memo. 

Currency  Conversions 

We  made  currency  conversions  using 
exchange  rates  obtained  from  the 
website  of  Import  Administration  at 
http://ia.ita.doc.gov/exchange/ 
index  html. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  dumping  margins  exist; 


Manufacturer  and  exporter 


Sheinghai  Taoen 
PRC-Wide  Rate' 


Period  of  review 


Margin  (percent) 


9/1/01  -8/31/02 
9/1/01  -8/31/02 


57.73 
223.01 


Shouzhou  Huaxiang.  Yangzhou  Lakebesf  Weishan  Fukang  and  Qingdao  Rirong  are  included  in  the  PRC-wide  rate. 


Cash  Deposit  Requirements 

The  following  deposit  rates  will  be 
effective  upon  publication  of  the  final 
results  of  this  administrative  review  for 
all  shipments  of  freshwater  crawfish  tail 
meat  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  bv  section 
751(a)(2)(C:)  of  the  Act;  il)  For  Shanghai 
Taoen,  a  per  kilogram  cash  deposit  rate 
will  be  established  [see  Memorandum  tn 


Barbara  E  Tillman  through  Maureen 
Flunnerw  from  Mark  Hoadley: 
Collection  of  Cash  Deposits  and 
Assessment  of  Duties  on  Freshwater 
Crawfish  from  the  PRC.  August  27, 
2001.  and  placed  cm  the  re(;ord  of  this 
review  [Cash  Deposits  Memo]]  ;  (2)  For 
all  other  exporters  with  separate  rates, 
thf  deposit  rate  will  be  \he  (;ompany- 
sptHific  perkilogram  or  ud  valorem  rate 
established  for  the  most  re{;t!nt  period, 
as  applicable.  (3)  For  all  other  PRC 


exporters,  the  rate  will  be  the  PRC-wide 
rate,  223.01  percent:  (4)  For  all  other 
non-PRC  exporters  of  subject 
merchandise  from  the  PRC,  the  cash 
deposit  rate  will  be  the  rate  applicable 
to  the  PRC  exporter  that  supplied  that 
exporter. 

Assessment  Rates 

Upon  completion  of  this 
administrative  review,  the  Department 
shall  determine,  and  the  U.S.  Customs 
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Service  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  die  BCBP  upon 
completion  of  this  review.  For 
assessment  piuposes,  for  Shanghai 
Taoen,  where  appropriate,  we  will 
calculate  importer-specific  assessment 
rates  for  freshwater  crawfish  tail  meat 
from  the  PRC.  We  will  divide  the  total 
dumping  margins  (calculated  as  the 
difference  between  NV  and  EP)  for  each 
importer  by  the  total  quantity  of  subject 
merchandise  sold  by  Shanghai  Taoen  to 
that  importer  during  the  POR.  See  Cash 
Deposits  Memo.  Upon  the  completion  of 
this  review,  we  will  direct  Customs  to 
assess  the  resulting  quantity-based  rates 
against  the  weight  in  kilograms  of  each 
entry  of  the  subject  merchandise  by  t^e 
importer  during  the  POR.  Also  upon 
completion  of  this  review,  for  all  other 
exporters  covered  by  this  review,  we 
will  direct  BCBP  to  assess  the  resulting 
ad  valorem  rates  against  the  entered 
value  of  each  entry  of  the  subject 
merchandise  during  the  POR.  The 
Department  will  issue  appropriate 
assessment  instructions  directly  to 
BCBP  within  15  days  of  publication  of 
the  final  results  of  review. 

Comments  and  Hearing 

Pursuant  to  19  CFR  351.224(b),  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  cormection  with  these 
preliminary  results  within  five  days 
after  the  date  of  publication  of  this 
notice.  Pursuant  to  19  CFR  351.309, 
interested  parties  may  submit  written 
comments  in  response  to  these 
preliminary  results.  Normally,  case 
briefs  are  to  be  submitted  within  30 
days  after  the  date  of  publication  of  this 
notice,  and  rebuttal  briefs,  limited  to 
arguments  raised  in  case  briefs,  are  to  be 
submitted  no  later  than  five  days  after 
the  time  limit  for  filing  case  briefs. 
Parties  who  submit  arguments  in  this 
proceeding  are  requested  to  submit  with 
the  argument:  (1)  a  statement  of  the 
issues,  and  (2)  a  brief  summary  of  the 
argument.  Case  and  rebuttal  briefs  must 
be  served  on  interested  parties  in 
accordance  with  19  CFR  351.303(f). 

Also,  pursuant  to  19  CFR  351.310, 
within  30  days  of  the  date  of  publication 
of  this  notice,  interested  parties  may 
request  a  public  hearing  on  arguments 
to  be  raised  in  the  case  and  rebuttal 
briefs.  Unless  the  Secretary  specifies 
otherwise,  the  hearing,  if  requested,  will 
be  held  two  days  after  the  date  for 
submission  of  rebuttal  briefs.  Parties 
will  be  notified  of  the  time  and  location. 
The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 


issues  raised  in  any  case  or  rebuttal 
brief,  not  later  than  1 20  days  after 
publication  of  these  preliminary'  results, 
unless  extended. 

Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review- 
period.  Failuire  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  this 
notice  are  published  in  accordance  with 
section  751(a)(1)  of  the  Act,  and  19  CFR 
351.213  and  351.221. 

Dated:  September  30.  2003. 
James  J.  Jochiun, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-25517  Filed  10-7-03;  8:45  am] 

BILLING  CODE  351(M)S-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-851] 

Certain  Preserved  Mushrooms  From 
the  People's  Republic  of  China: 
Rescission  of  Antidumping  Duty  New 
Shipper  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Rescission  of  the 
Antidumping  Duty  New  Shipper 
Review. 

SUMMARY:  In  response  to  requests  from 
Xiamen  Zhongjia  Imp.  &  Exp.  Co.,  Ltd. 
and  Zhangzhou  Longhai  Minhui 
Industry  and  Trade  Co.,  Ltd.,  the 
Department  of  Commerce  initiated  a 
new  shipper  review  of  the  antidumping 
duty  order  on  certain  preserved 
mushrooms  from  the  People's  Republic 
of  China.  The  period  of  review  is 
February  1,  2002,  through  July  31,  2002. 
For  the  reasons  discussed  below,  this 
review  has  now  been  rescinded.  No 
party  submitted  comments  in  response 
to  our  intent  to  rescind  this  review. 
EFFECTIVE  DATE:  October  8,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  C.  Smith  or  James  Mathews, 
Office  of  AD/CVD  Enforcement  1, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 


of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington.  D.C.,  20230;  telephone: 
(202)  482-1766  and  (202)  482-2778, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  of  Commerce  ("the 
Department")  initiated  a  new  shipper 
review  covering  Xiamen  Zhongjia  Imp. 
&  Exp.  Co.,  Ltd.  ("Zhongjia")  and 
Zhangzhou  Longhai  Minhui  Industry' 
and  Trade  Co..  Ltd.  ("Minhui")  on 
September  30,  2002.  This  initiation  was 
based  on,  among  other  things,  each 
company's  certification  that  it  was  both 
the  exporter  and  producer  of  the  subject 
merchandise  for  which  it  requested  a 
new  shipper  review.  See  Certaii\ 
Preserved  Mushrooms  from  the  People 's 
Repubhc  of  China:  Initiation  of  New 
Shipper  Antidumping  Duty  Review,  67 
FR  62438  (October  7.  2002)  ("Initiation 
Notice").  On  July  28,  2003,  we  notified 
parties  of  our  intent  to  rescind  this 
review  because  during  the  course  of 
conducting  this  review,  both  Zhongjia 
and  Minhui  revealed  that  they  were  not 
the  producer  of  the  subject  merchandise 
they  exported  to  the  United  States 
during  the  period  of  review  ("POR") 
(see  Certain  Preserved  Mushrooms  from 
the  People's  Republic  of  China:  Intent  to 
Rescind  Antidumping  Duty  New 
Shipper  Review,  68  FR  45792  (August  4, 
2003).  Therefore,  neither  respondent 
provided  the  Department  with  the 
producer  certification  required  for 
initiating  this  review.  See  19  CFR 
351.214(b)(2)(ii). 

Scope  of  the  Order 

The  products  covered  by  this  order 
are  certain  preserved  mushrooms 
whether  imported  whole,  sliced,  diced, 
or  as  stems  and  pieces.  The  preserved 
mushrooms  covered  under  this  order  are 
the  species  Agaricus  bisporus  and 
Agaricus  bitorquis.  "Preserved 
mushrooms"  refer  to  mushrooms  that 
have  been  prepared  or  preserved  by 
cleaning,  blanching,  and  sometimes 
slicing  or  cutting.  These  mushrooms  are 
then  packed  and  heated  in  containers 
including,  but  not  limited  to,  cans  or 
glass  jars  in  a  suitable  liquid  medium, 
including,  but  not  limited  to,  water, 
brine,  butter  or  butter  sauce.  Preserved 
mushrooms  may  be  imported  whole, 
sliced,  diced,  or  as  stems  and  pieces. 
Included  within  the  scope  of  this  order 
are  "brined"  mushrooms,  which  are 
presalted  and  packed  in  a  heav>'  salt 
solution  to  provisionally  preserve  them 
for  further  processing. 

Excluded  from  the  scope  of  this  order 
are  the  following:  (1)  All  other  species 
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of  mii.shrnoin.  iiu  hiding  straw 
niLishronrnN.  (Jl  all  fresh  and  rhilh^d 
niushri)nin>,  iik  luduit;  'rpfrigeratt'd"  or 
■quick  blam.hfc'il  mushrooms";  (.'^l  dru-d 
mu.shroorns.  (41  frozen  mushrooin-i,  riiid 
(5)  "marinated,"  "acidified"  or 
"pickled"  mushrooms,  which  are 
prepared  or  pr>">erved  b\-  ni>'an^     f 
vinegar  or  u  etic  aJ  id,  but  iiias  <  oiii.iin 
oil  or  other  additives.' 

The  merchandise  subject  to  this  order 
IS  classifiable  under  subheading: 
2003. in. 0127.  200.3.10  0131. 
_'()().!  U)  (U  ^7.  2003  100143. 
2003  10  0147.  200. i  10  dl.'ii.  and 
0711.51.0000  of  the  Harmonrifd  Tiinff 
Schedule  of  the  I  'nited  States 
{•■HTSUS'l  Although  the  HTSUS 
subheadinv;^  ire  provided  for 
(:on\eiuence  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
order  i>  dispositive. 

Rescission  ot  Review 

.•\s  mentioned  ihove.  both  Minhui 
and  Zhongpa  -.tatt-d  in  their  respective 
requests  for  a  new  shipper  review  that 
each  company  was  an  exporter  and 
proc]ut:er  of  the  subject  merchandise 
during  the  F'CIK  Therefore,  for  purposes 
of  initiating  thi>  review  and  based  on 
the  certifif  atKms  provided  by  both 
Zhong)ia  and  Minhui  in  accordance 
With  ly  t;FR  351.214(b)(2)(i).  the 
Department  was  led  to  believe  that  both 
:  omp,ini>>  ilso  produced  the 
iii>'r(  h.indist"  for  which  each  requested  a 
review   Hi  iwever,  in  the  course  of 
(  ondiicting  this  review,  both  Minhui 
ami  Zhongjia's  responses  to  the 
Department's  antidumping 
questionnaire  indicated  that  neither 
company  is  a  producer  of  the  subject 
mer(  handise.  Consequently.  Zhongjia 
and  Miiduii  misstated  the  facts  when 
each  clauned  m  its  respective  new 
shipper  rev  it'w  request  that  it  was  both 
the  exporter  and  producer  of  the 
men  handise  subject  to  this  review. 

In  order  to  qualifv  for  a  new  shipper 
review  under  1')  CFR  3.Tl.214(bK2Kii}.  a 
compaiu  that  exports  but  does  not 
produce  the  subject  merchandise  for 
which  it  requests  such  a  review  must 
provide,  amimg  other  things.  (1)  a 
certification  that  it  did  not  export 
subject  merchandise  to  the  United 
States  during  the  period  of  investigation 
("POr  1.  and  (2)  a  certification  from  the 
person  or  company  which  produced  or 
supplied  the  subject  merchandise  that 
the  producer  or  supplier  did  not  export 
the  subject  mere  handisf  to  the  1  iiitcd 


States  during  the  F'OI    See  ly  CFR 

351.214(b)(2)(ii)(A)and(B) 

Because  Zh(mgjia  and  Minhui  did  not 
provide  a  certification  from  the 
respective  producers  of  the  subje(  t 
merchandise  they  sold  or  t-xported  to 
the  United  States  during  the  POR  in 
a(  I  ordan(  >'  with  1'!  CP'R 
i'. !  2  14|h)!2l(ii|lH).  neither  respondent 
met  the  minimum  requirements  foi  an 
t'ntitlement  to  a  new  shipper  review. 

Therefore,  for  the  reasons  stated  above 
and  absent  (  omments  submitted  bv  the 
(larties  in  this  segment  ot  the 
[)ro(  I'eding.  we  have  rescinded  thi.s  new 
shipper  review  \\\'A\  re-,pe<  t  to  Zhongjia 
,intl  Nhnh'ii 

Notification 

Bonding  will  no  |oiii;er  he  permitted 
t(i  fulfill  sei  urit\  requirements  tor 
shipments  from  Minluii  or  Zhongjia  oi 
certain  preser\i'd  mustiroonis  from  the 
PRC  entered,  or  v\itlidra\\n  from 
warehouse,  tor  consuiii()tion  on  or  after 
the  publication  date  ot  the  tinal 
rescission  notice.  The  c  ash-defjosit  rate 
requiretl  for  subject  merchandise  trom 
the  PRC  NME  entit\  (im  hiding  Zhong|ia 
and  Minhui).  entered,  or  withdr.iwn 
from  warehouse,  for  consumption  on  or 
after  the  publication  ot  the  linal 
rescission  notic;e  will  i  out  in ue  to  he  the 
PRC-wide  rate  of  198.63  percent.  These 
deposit  recjuirements  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  idministialiv  i' 
review. 

This  rescission  notice  is  in 
accordance  with  sections  751(a)(2)(B) 
and  777(i)  of  the  Act  and  ly  t:FR 
351.214. 

Dated:  October  2.  2003. 
lames  ).  Jochum. 

Assislaiil .")'('(  ri'tary  for  Import 

Administration. 

IFR  DfK    ()i-2=iS1H  Filed  10-7-03:  8:45  am) 

BILLING  CODE  3510  DS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Quarterly  Update  to  Annual  Listing  of 
Foreign  Government  Subsidies  on 
Articles  of  Cheese  Subject  to  an  In- 
Quota  Rate  of  Duty 

AGENCY:  liiipo:-t  .Administr.ition. 
Int-'rn.itional  Trade  .Administration. 
Dep.irtinent  ot  (iommeri  e. 

ACTION:  Publication  of  tpi.irterlv  update 
to  .innual  listing  of  fori-igii  government 


subsidies  on  articles  of  cheese  subject  to 
an  in-quota  rate  of  duty. 

SUMMARY:  The  [Department  of  Commerce 
("the  Department"),  in  consultation 
with  the  Secretary  of  Agriculture,  has 
prepared  its  quarterly  update  to  the 
annual  list  of  foreign  government 
subsidies  on  articles  of  cheese  subject  to 
an  in-quota  rate  of  dutv  during  the 
period  April  1.  2003  through  June  30. 
2003.  We  are  publishing  the  current 
listing  of  those  subsidies  that  we  have 
determined  exist. 
EFFECTIVE  DATE:  October  8,  2003 
FOR  FURTHER  INFORMATION  CONTACT: 
Alicia  Kinsey.  Office  of  AD/t;VD 
Enforc:ement  \'l.  Group  II,  Import 
Administration,  International  Trade 
.Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Ave..  \\V  .  Washington,  DC  20230, 
telephone:  (202)  482-2786, 
SUPPLEMENTARY  INFORMATION:  Section 
702  of  the  Trade  .Agreements  Ac:t  of 
1979  (as  amended)  ("the  Act")  requires 
the  Department  to  determine,  in 
(  onsultatioii  with  the  Secretary  of 
Agriculture,  whether  any  foreign 
government  is  proviciing  a  subsidy  with 
respect  to  anv  article  of  cheese  subject 
to  an  in-quota  rate  of  duty,  as  defined 
in  section  702(h)  of  the  Act.  and  to 
publish  an  annual  list  and  quarterly 
updates  of  the  tvpe  and  amount  of  those 
subsidies   We  herebv  jirovide  the 
Department's  quarterly  update  of 
subsidies  on  articles  of  cheese  that  were 
imported  during  the  period  April  1. 
2003  through  June  30.  2003. 

The  Department  has  developed,  in  ■ 
consultation  with  the  Secretary  of 
Agrir:ulture.  information  on  subsidies 
(as  dehned  in  sectiim  702(h)  of  the  Act) 
being  [irovided  either  directly  or 
indirectlv  by  foreign  governments  on 
articles  of  cheese  subject  to  an  in-quota 
rate  of  diit\'  The  appendix  to  this  notice 
lists  the  countrv.  the  subsidy  program  or 
programs,  and  the  gross  and  net 
amounts  of  each  subsidv  for  which 
information  is  currently  available 

The  Department  will  incorporate 
additional  programs  which  are  found  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  cheese  subject  to  an 
in-quota  rate  of  duty  to  submit  such 
information  in  writing  to  the  Assistant 
Secretarv'  for  Import  Administration, 


On  lune  19.  2000.  the  Department  affirmed  that 
mcirmalwd.  '    acidified,'  or  "pickled"  mushrooms 
I  (iiitdiniiiK  less  than  0.5  percent  acetic  acid  are 
withir.  'he  scope  uf  the  antidumping  duty  order. 


See  "Ref:ommendalion  Meinoran<iuin-Kindl  Ruling; 
of  Request  by  Tak  Fat,  et  at  for  Exclusimi  of  (!i>rldin 
Marinated,  .Acidified  Mushrnoms  from  the  .Scopt^  nt 
the  Antidumping  tJuty  OniiT  on  Ccrt.iui  Prt'si-rvHii 


MusKrudnis  from  the  Peoples  Republic  of  C^hma.' 
ilritecl  lune  1').  2000 
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U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 


This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
Act. 


Dated:  October  2,  2003. 

James  J.  Jochum, 

Assistant  Secretan,'  for  Import 
A  dministra  tion . 


\ 


Appendix— Subsidy  Programs  on  Cheese  Subject  to  an  In-Quota  Rate  of  Duty 


Country 


Program(s) 


Gross ' 

Net^ 

subsidy 

subsidy 

($/lb) 

($/lb) 

0.08 

0.08 

0.01 

0.01 

0.24 

0.24 

0.05 

0.05 

0.15 

0.15 

0.12 

0.12 

0.05 

0.05 

0.08 

0.08 

0.04 

0.04 

0.06 

0.06 

0.07 

0.07 

0.05 

0.05 

0.35 

0.35 

0.16 

0.16 

0.51 

0.51 

0.05 

0.05 

0.03 

0.03 

0.06 

0.06 

0.06 

006 

Austria  

Belgium 

Canada  

Denmark  

Finland 

France  

Germany 

Greece 

Ireland 

Italy  

Luxemtxjurg 

Netherlands  

Norway  

Portugal  

Spain  

Switzerland  

U.K 

'  Defined  in  19  U.S.C.  1677(5). 
?  Defined  in  19  U.S.C.  1677(6). 


European  Union  (EU)  Restitution  Payments 

EU  Restitution  Payments 

Export  Assistance  on  Certain  Types  of  Cfieese 

EU  Restitution  Payments 

EU  Restitution  Payments 

EU  Restitution  Payments 

EU  Restitution  Payments 

EU  Restitution  Payments 

EU  Restitution  Payments 

EU  Restitution  Payments 

EU  Restitution  Payments 

EU  Restitution  

Indirect  (Milk)  Subsidy  

Consumer  Subsidy 

EU  Restitution  Payments 

EU  Restitution  Payments 

Deficiency  Payments  

EU  Restitution 


[FR  Dor.  03-25519  Filed  10-7-03;  8:45  am) 

B<LLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free-Trade 
Agreement,  Article  1904  NAFTA  Panel 
Reviews;  Request  for  Panel  Review 

agency:  NAFTA  Secretariat,  United 

States  Section,  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  first  Request  for  Panel 

Review. 

SUMMARY:  On  October  1,  2003,  CEMEX, 
S.A.  de  C.V.  ("CEMEX")  filed  a  first 
Request  for  Panel  Review  with  the 
United  States  Section  of  the  NAFTA 
Secretariat  pursuant  to  Article  1904  of 
the  North  American  Free  Trade 
Agreement.  A  second  request  was 
received  on  behalf  of  GCC  Cementos, 
S.A.  de  C.V.  ("GCCC").  Panel  review 
was  requested  of  the  12th  administrative 
review  made  by  the  hitemational  Trade 
Administration,  respecting  Gray 
Portland  Cement  and  Clinker  from 
Mexico.  This  determination  was 
published  in  the  Federal  Register  (68 
FR  54203)  on  September  16,  2003.  The 
NAFTA  Secretariat  has  assigned  Case 
Number  US A-MEX-2003-1 904-03  to 
this  request. 


FOR  FURTHER  INFORMATION  CONTACT: 

Caratina  L.  Alston,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061,  14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
countr\'  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  Januarv'  1 . 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules '). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23,  1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  United  States  Section  of 
the  NAFTA  Secretariat,  pursuant  to 
Article  1904  of  the  Agreement,  on 
October  1,  2003,  requesting  panel 


review  of  the  determination  described 
above. 

The  Rules  provide  that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  October  31,  2003): 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
November  17,  2003);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law. 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  October  2.  2003. 
Caratina  L.  Alston, 

United  States  Secretan'.  NAFTA  Secretariat 
|FR  Doc.  03-25454  Filed  10-7-03;  8:45  am] 
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DEPARTME^f^  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Call  for  Application  for  a 
Representative  and  Alternate  to  the 
Northwestern  Hawaiian  Islands  Coral 
Reef  Ecosystem  Reserve  Advisory 
Council  for  the  Northwestern  Hawaiian 
Islands  Coral  Reef  Ecosystem  Reserve 

AGENCY:  National  Marine  .Sanciuary 
Program  (NMSP).  .National  Ocean 
Ser\-ice  (NOS),  National  Oceanic:  and 
Atmospheric  Administration  (NOAA). 
Department  of  Commerce  (DOC). 

ACTION:  Notice  and  request  for 
applications. 

SUMMARY:  The  Northwestern  Hawaiian 
Islands  Coral  Reef  Ecosystem  Reserve  is 
seeking  applicants  for  the  following 
vacant  pnmarv  seat  on  its  Reserve 
Advisorv  ("ouncil  (Council):  (1)  Native 
Hawaiian  and  also  for  the  following 
vacant  alternate  seat  on  the  Council:  (1) 
Researc;h   (^)uncil  Representatives  and 
Alternates  are  chosen  based  upim  their 
particular  expertise  and  experience  in 
relation  to  the  seat  for  which  thev  are 
applving,  ( i)mmunit\"  and  [irnfessional 
affiliation^,  philosophy  regarding  the 
protection  and  management  of  marine 
resouro's.  and  possibU'  the  length  of 
residen(  e  in  the  .State  of  Hawaii.  The 
applicant  who  is  chosen  as  the  Native 
Hawaiian  Representative  should  expect 
to  serve  the  remamder  of  this  seat's  term 
which  is  due  to  expire  in  February  2tH)A 
The  applicant  who  is  chosen  as  the 
Research  .\lternate  should  expect  to 
serve  a  i oik  tirrent  term  with  the 
existing  Research  Membf-r.  which  will 
expire  in  September  2006.  pursuant  to 
the  Councils  Charter.  Persons  who  are 
interested  in  applying  on  the  Council  as 
either  a  Representative  or  Alternate  mav 
obtain  an  application  from  the  [ier-,on  or 
website  identified  under  the  ADDRESSES 
section  below  This  notu  e  extends  and 
original  application  period  that  began 
September  8  and  ended  on  September 
19  for  the  Native  Hawaiian 
Representative  but  also  opens  the 
application  period  for  the  Researi  )i 
Alternate 

DATES:  Completed  applu  ation>  mu-^t  tie 
postmarked  no  later  than  November  1"). 
200,3 

ADDRESSES:  Applic:ations  may  be 
obtained  from  Moani  Pai.  6700 
Kalanianaole  Highway.  Suite  215. 
Honolulu.  Hawaii  96825.  (808)  397- 
2661  or  online  at  http:// 
hawaiiref^t  noaci  gov  Completetl 
applications  should  be  sent  to  the  ^ame 
address. 


FOR  FURTHER  INFORMATION  CONTACT: 

Aulani  Wilhelm.  6700  Kalanianaole 
Highwav.  Suite  21,5.  Honolulu,  Hawaii 
96825, (808)  397-2657, 
Aulani.Wilhelm@nooa.gov. 

SUPPLEMENTARY  INFORMATION:  The  NWHI 

Coral  Reef  Eco^vstem  Reserve  is  a  new 
marine  protecteii  area  designed  to 
(  onserve  and  protect  the  coral  reef 
eco-.\stem  and  related  natural  and 
cultural  resources  of  the  area.  The 
Reserve  was  established  h\  Executive 
Order  pursuant  to  the  Nati(mal  Marine 
Sanctuaries  Amendments  Act  of  2000 
(Pub  L.  106-513)  The  NWHI  Reserve 
was  established  bv  Executive  Ordt^r 
13178  (12/00).  as  finalized  bv  Executive 
Order  13196  (1/01) 

The  Reserve  encompasses  an  area  of 
the  marine  waters  and  submerged  lands 
of  the  Northwestern  Hawaiian  Islands, 
extending  approximately  1200  nautical 
miles  long  and  100  nautical  miles  wide. 
The  Reserve  is  adjacimt  to  and  seaward 
of  the  seaward  boundary  of  Hawaii  State 
waters  dml  submerged  lands  and  the 
Midwa\  .\toll  National  Wildlife  Refuge. 
and  includes  the  Hawaiian  Islands 
National  Wildlife  Refuge  to  the  extent 
that  aiiv  su(  h  refuge  waters  extends 
bevond  Hawaii  State  waters  and 
subiiu'rged  lands.  The  Reserve  is 
managed  b\  the  Secretary  of  Commerce 
pursu.int  to  the  National  Marine 
Sam  tuai  ie>  .\i  t  ,iiid  the  Executive 
C  )r(iers    The  Secretary  has  also  initiated 
the  pro(  ess  to  designate  the  Reserve  as 
a  National  Marine  Sanctuars    The 
management  princ  iples  and 
implementation  strateg\  and 
re(]uirement>  tor  the  Reserve  are  found 
m  the  enabling  Exe(  utive  Orders,  which 
•  ire  part  of  the  .i[)[)lication  kit  and  can 
he  tound  on  tlie  website  listed  above. 

In  deslgn.ltlllg  the  Reserxe.  the 

Secretary  of  Commerce  was  directed  to 
establish  a  Coral  Reef  Ecosystem 
Reserve  Advisorv  Council.  |)ursuant  to 
section  315  of  the  National  Marine 
Sanctuaries  Act.  to  pro\  ide  advice  and 
recommendations  on  the  development 
of  the  Reserve  Operations  Plan  and  the 
proposal  to  design, ite  and  manage  a 
.Northwestern  H.iwaiian  Islands 
National  Marine  S.iiu  tu.irv  bv  the 
Secretarv. 

The  National  Marine  Saiu.tuary 
Program  (NMSP)  has  established  the 
Reserve  Advisory  Council  and  is  now 
<i(  (  epling  appliiations  from  interested 
indiviriuals  for  a  Council  Representative 
for  the  following  citizen/constituent 
[)osition  on  the  Clouncil: 

1.  One  (1)  representative  from  the 
Native  Ifawaiian  i  ommunity  with 
e\peneni  e  or  knowledge  regarding 
Native  Hawaiian  subsistence,  cultural. 


religious,  or  other  activities  in  the 
Northwestern  Hawaiian  Islands. 

Current  Reserve  Council 
Representatives  and  Alternates  may 
applv  for  this  vacant  seat. 

The  Council  consists  of  25  members, 
14  of  which  are  non-govemraent  voting 
members  (the  State  of  Hawaii 
representative  is  a  voting  member)  and 
10  of  which  are  government  non-voting 
members.  The  voting  members  are 
representatives  of  the  following 
constituencies:  Conservation,  Citizen- 
At-Large,  Ocean-Related  Tourism, 
Recreational  Fishing,  Research, 
Commercial  Fishing,  Education,  State  of 
Hawaii  and  Native  Hawaiian.  The 
government  non-voting  seats  are 
represented  by  the  following  agencies: 
Department  of  Defense,  Department  of 
the  Interior,  Department  of  State.  Marine 
Mammal  Commission,  NOAA's 
Hawaiian  Islands  Humpback  Whale 
National  Marine  Sanctuary.  NOAA's 
National  Marine  Fisheries  Service, 
National  Science  Foundation,  U.S.  Coast 
Cuard,  Western  Pacific  Regional  Fishery 
Management  Council,  and  NOAA's 
National  Ocean  Service. 

Authority:  16  I'.S.C.  Sections  1431.  et  seq. 

(Federal  Domestic  Assistance  Catalog 
Number  1 1.429  Marine  Sanctuary  Program)     • 

Dated:  October  2.  2003. 
)amison  S.  Hawkins, 
Dcpiilv  Assisldiit  Administrator  for 
Manogcnifnt.  Oreij/i  Senirrs  and  Coastal 
Zone  Managfment.  Xational  Oceanic  and 
Atmospheric  Administration. 
[FR  Doc  0,^-25484  Filed  10-7-03;  8:45  am] 
BILUNG  CODE  35ia-NK-M 


DEPARTMENT  OF  ENERGY 
Cumt}erland  System  of  Projects 

AGENCY:  Southeastern  Power 
Administration.  DOE. 
ACTION:  Notice  of  rate  order. 


SUMMARY:  The  Deputv  Secretary  of  the 
Department  of  Energy,  confirmed  and 
approved,  on  an  interim  basis.  Rate 
.Schedules  CBR-l-E,  CSI-l-E,  CEK-1- 
E,  CM-l-E,  CC-l-F,  CK-l-E.  CTV-l-E. 
and  SJ-l-B.  The  rates  were  approved  on 
an  interim  basis,  effective  on  October  1. 
2003  and  expire  on  September  30,  2008, 
and  are  subject  to  confirmation  and  final 
approval  by  the  Federal  Energy 
Regulatory  Commission. 
DATES:  Approval  of  rate  on  an  interim 
basis  is  effective  through  September  30. 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leon  lourolmon.  Assistant 
Administrator,  Finance  &  Marketing, 
Southeastern  Power  Administration, 
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Department  of  Energy,  1166  Athens 
Tech  Road,  Elberton,  Georgia  30635- 
6711. (706)  213-3800. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Energy  Regulatory  Commission, 
bv  Order  issued  March  17,  2000,  in 
Docket  No.  EF99-3021-000  (rehearing 
denied),  confirmed  and  approved 
Wholesale  Power  Rate  Schedules  CBR- 
1-D,  CSI-l-D,  CK-l-D,  CM-l-D,  CC- 
1-E.  CK-l-D.  CEK-l-D.  CTV-l-D,  and 
SJ-l-A.  Rate  schedules  CBR-l-E,  CSI- 
1-E,  CEK-l-E.  CM-l-E,  CC-l-F,  CK- 
1-E.  CTV-l-E,  and  SJ-l-B  replace 
these  schedules. 

Dated:  September  26,  2003. 
Kyle  E.  McSlarrow, 

Deputy  Secretary. 

Order  Confirming  and  Approving 
Power  Rates  on  an  Interim  Basis 

[Rate  Order;  No.  SEPA-431 

Pursuant  to  Sections  302(a)  and 
301(b)  of  the  Department  of  Energy 
Organization  Act,  Public  Law  95-91,  the 
functions  of  the  Secretary  of  the  Interior 
and  the  Federal  Power  Commission 
under  Section  5  of  the  Flood  Control 
Act  of  1944,  16  U.S.C.  825s,  relating  to 
the  Southeastern  Power  Administration 
(Southeastern),  were  transferred  to  and 
vested  in  the  Secretary  of  Energy.  By 
Delegation  Order  No.  00-037.00 
(December  6,  2001),  the  Secretary  of 
Energy  delegated  to  the  Administrator  of 
Southeastern  the  authority  to  develop 
power  and  transmission  rates,  and 
delegated  to  the  Deputy  Secretary  of  the 
Department  of  Energy  the  authority  to 
confirm,  approve,  and  place  in  effect 
such  rates  on  an  interim  basis,  and 
delegated  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  the 
authority  to  confirm  and  approve  on  a 
final  basis  or  to  disapprove  rates 
developed  by  the  Administrator  under 
the  delegation.  This  rate  order  is  issued 
by  the  Deputy  Secretary  pursuant  to 
said  delegation. 

Background 

Power  from  the  Cumberland  System 
of  Projects  is  presently  sold  under 
Wholesale  Power  Rate  Schedules  CBR- 
1-D.  CSI-l-D.  CEK-l-D,  CM-l-D,  CC- 
1-E.CK-l-D,  CTV-l-D,  and  SJ-l-A. 
These  rate  schedules  were  approved  by 
the  FERC  on  March  17,  2000  (90  FERC 
61266). 

Discussion 

System  Repayment 

An  examination  of  Southeastern's 
revised  system  power  repayment  study, 
prepared  in  July  2003,  for  the 
Cumberland  System  shows  that  with  an 
annual  revenue  increase  of  $6,230,000 
over  the  revenues  in  the  current 


repayment  study  using  current  rates,  all 
system  power  costs  are  paid  within  the 
50-year  repayment  period  required  by 
existing  law  and  DOE  Procedure  RA 
6120.2.  The  Administrator  of 
Southeastern  has  certified  that  the  rates 
are  consistent  with  applicable  law  and 
that  they  are  the  lowest  possible  rates  to 
customers  consistent  with  sound 
business  principles. 

Public  Notice  and  Comment 

Opportunities  for  Public  Review  and 
Comment  on  Wholesale  Power  Rate 
Schedules  CBR-l-E,  CSI-l-E,  CEK-1- 
E.  CM-l-E.  CC-l-F,  CK-l-E,  CTV-l-E, 
and  SJ-l-B,  was  announced  by  notice 
published  in  the  Federal  Register  on 
March  25,  2003.  A  Public  Information 
and  Comment  Forum  was  held  May  1 , 
2003,  in  Nashville,  Tennessee,  and 
written  comments  were  invited  through 
June  23,  2003.  The  notice  proposed  rates 
with  a  revenue  increase  of  $8,063,000  in 
Fiscal  Year  2004  and  all  future  years. 
Based  on  comments  received. 
Southeastern  revised  the  proposed  rates. 
The  proposed  rate  adjustment  now 
shows  a  revenue  increase  of  $6,230,000. 
Transcripts  of  the  Public  Information 
and  Comment  Forums  are  included  as 
Exhibit  A-4.  A  review  of  comments  is 
included  as  Exhibit  A-5.  The  following 
is  a  summary  of  the  comments. 

Staff  Evaluation  of  Public  Comments 

Notice  of  proposed  rate  adjustment 
was  published  in  the  Federal  Register 
March  25,  2003  (68  FR  14418).  The 
notice  advised  interested  parties  of  a 
public  information  and  comment  forum 
that  would  be  held  in  Nashville. 
Tennessee  on  May  1,  2003.  Written 
comments  were  accepted  on  or  before 
June  23,  2003.  Written  comments  were 
received  from  six  sources  pursuant  to 
this  notice. 

A.  Comments  Regarding  Cost  Estimates 

1.  Many  comments  pertained  to  the 
inclusion  of  a  plan  of  rehabilitation  for 
the  Cumberland  Projects  provided  by 
the  Corps  of  Engineers.  The  Customers, 
the  Corps  of  Engineers,  and 
Southeastern  are  in  the  process  of 
drafting  a  Memorandum  of  Agreement 
(MOA)  that  would  provide  for  Customer 
funding  of  Renewals  and  Replacements. 
Many  of  the  comments  stated  that  the 
customers  did  not  believe  it  was 
appropriate  to  include  costs  in  the 
Cumberland  System  rates  until  the 
MOA  was  executed.  These  comments 
include  the  following: 

•  The  proposed  rate  over  collects 
funds  for  the  Corps  Operations  and 
Maintenance  ("O&M")  and  Renewals 
and  Replacements  ("R&R")  activities. 
(SeFPC,  SMEPA) 


•  The  members  of  the  SeFPC  believe 
that  Southeastern  should  only  include 
those  amounts  in  rates  for  O&M  and 
R&R  that  reflect  the  amounts  that  the 
Corps  actually  allocates  to  hydropower 
activities  in  the  Cumberland  System  of 
Projects.  (SeFPC) 

•  Unless  and  until  an  MOA  is  in 
place,  the  Customers  believe  that  only 
those  amounts  that  Corps  will  receive  in 
appropriations  should  be  included  in 
the  rates.  (SeFPC) 

•  The  SeFPC  submits  that  the 
proposed  rate  increase  should  only 
include  those  amounts  where 
Southeastern  can  verifv'  that  the  funds 
provided  to  the  Corps  are  actually  spent 
for  hydropower  purposes.  (SeFPC) 

•  If  Congress  does  not  intend  to 
provide  Construction  General  funds  in 
the  Fiscal  Year  2004  Appropriations  for 
the  Corps  and  there  is  no  MOA  to 
provide  funding  of  renewals, 
replacements,  and  rehabilitation  work, 
the  Customers  contend  that 
Southeastern  cannot  legally  recover  the 
amounts  in  the  rates  for  these  activities. 
(SeFPC) 

•  In  light  of  the  fact  that  the 
President's  budget  request  does  not 
contain  any  construction  general  funds 
for  the  projects  on  the  Cumberland 
River  Basin,  the  SeFPC  notes  that 
Southeastern  should  not  recover  any 
joint  capitalized  cost  from  the 
hydropower  customers.  (SeFPC) 

•  Only  in  the  event  that  the 
Customers,  Southeastern,  and  the  Corps 
find  consensus  for  an  MOA  should 
Southeastern  include  amounts  in  the  20- 
rates  for  renewals  and  replacements. 
Unless  this  occurs  prior  to  the 
implementation  of  the  rate(sl  on  an 
interim  basis  Southeastern  should  not 
include  these  amounts  in  the  proposed 
rate  schedule[s].  (SeFPC) 

•  Southeastern  will  be  collecting 
revenue  for  capital  improvements  that 
do  not  have  guaranteed  funds  available. 
Southeastern  customers  may  end  up 
paying  more  for  less  reliable  power.  (KU 
Municipals) 

•  TV'A  strongly  recommends  that 
Southeastern  make  the  implementation 
of  the  Rehabilitation  funding 
components  of  the  proposed  rate 
increase,  and  the  proposed  changes  in 
Southeastern's  billing  of  T\'A. 
conditioned  upon  mutual  agreement 
being  reached  by  the  various  parties  on 
a  funding  mechanism  that  will  result  in 
the  Corps  actually  receiving  the  funding 
generated  by  the  Rehabilitation  funding 
component  of  the  proposed  rate  increase 
for  those  Rehabilitation  work  items 
which  have  been  approved  by 
Southeastern  customers.  (TVA) 

•  Southeastern  has  included  in  its 
rates  future  costs  of  replacements  or 
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other  capital  costs  when  Southeastern  is 
hiUv  aware  that  under  the  current  state 
of  affairs  there  is  no  reasonable  certainty 
that  such  capital  costs  will  be  incurred 
TVPPA,  on  behalf  of  the  TVA  area 
preference  customers,  cannot  support 
the  continued  collection  of  funds 
through  the  Southeastern  rates  that 
simplv  are  sent  to  the  L'.S.  Treasury, 
and^itimatelv  either  never  used,  or 
used  for  some  purpose  other  than 
rehabilitating  the  projects  for  which 
thev  were  collected  The  inclusion  in 
the  rate  design  of  such  Phantom  (Capital 
Costs  is  contrary  to  statute.  (TVTPA) 

•  Bv  including  the  Phantom  Capital 
Costs  as  stated  above.  Southeastern  fails 
to  charge  the  lowest  possible  rates  to 
consumers  consistent  with  sound 
business  practices  as  required  by 
statute  (TVTPA) 

•  We  do  not  see  anv  basis  for 
attempting  to  recover,  in  the  form  of 
proposed  increases  in  Southeastern 
rates  in  accordance  with  section  .5  of  the 
Flood  Control  Act  of  1944.  costs  that 
have  not  vet  been  incurred  (and  whu:h 
may  never  be  incurred  unless  a 
contractual  funding  mechanism  is 
implemented),  except  where 
Southeastern  customers  have  agreed  in 
accordance  with  the  type  of  funding 
mechanisms  referenced  earlier  It  seems 
challenging  to  justify  use  of  rate-setting 
methodology  that  is  based  upon 
amortization  and  repayment  nf 
appropriation  investments  to  recover,  in 
rates  charged  to  T^'A.  investments  that 
have  not  yet  been  made,  and  which 
might  never  be  made  iT\'A) 

•  Given  the  finaiuidl  impacts  that 
assuming  the  findni:ing  responsibility 
for  as  much  as  S2bO  million  of 
Rehabilitation  capital  expenditures  over 
the  next  20  or  more  years  will  have  on 
Southeastern  customers,  it  appears 
appropriate  that,  as  part  of  any  fundint; 
mechanism.  Southeastern  customers 
sht)uld  have  approval  and  oversight 
rights  with  regard  to  those  Cumberland 
Basin  Project  work  items  they  would  be 
financing.  (TVA) 

•  I'nder  anv  fundint;  inec  hanism.  it 
also  would  be  more  appropriate  for  the 
Rehabilitation  funding  component  of 
Southeastern  rates  for  anv  given  year  to 
be  governed  by  the  funding 
requirements  of  work  items  approved  b\ 
Southeastern  customers,  and  not  by  the 
amount  of  funding  proposed  for  work 
items  that  are  not  yet  approved   (TVA) 

•  Southeastern  customers,  by  virtue 
of  their  assuming  of  future  financ:ing 
responsibility  under  a  funding 
mechanism  that  offers  no  prospect  of 
their  being  financnallv  repaid,  deserve  a 
role  in; 

1.  Helping  determine  what  specific 
work  items  at  the  Cumberland  Basin 


Projects  warrant  the  funding  they  will 
provide; 

2.  Exercising  reasonable  oversight 
over  the  performance  of  such  work  to 
help  assure  that  it  is  completed  as 
intended;  and 

\   Having  appropriate  guarantees  to 
help  assure  that  they  will  ultimately 
receive  the  intended  value  from  the 
funding  they  will  provide.  (TVA) 

Response:  Based  on  the  comments 
received.  Southeastern  has  revised  the 
projected  hvdropower  replacement  costs 
for  the  Cumberland  System.  The  revised 
projections  for  the  cost  evaluatiim 
period  will  reflect  the  amount  the  (iorps 
actually  allocated  to  hvdropower 
activities  in  the  ("umberland  System. 
After  the  cost  evaluation  period, 
projections  will  be  based  on  a  statistical 
projection  of  replacements  from  a  Corps 
of  Engineers  ilepre(;iation  study. 

Section  lU  (1.)  of  DOE  Procedure  RA 
6120  2  requires  that  "Future 
replacement  i:osts  wHI  be  included  in 
the  repa\  nient  studies  by  adding  the 
estimated  c:apital  cost  of  replacement  to 
the  unpaid  Federal  Investment  in  the 
year  each  replai  eriient  is  estimated  to  go 
into  service,  and  adding  it  to  the 
allowable  unamortized  investnKmt." 

If  an  MOA  is  exec:uted  and  the 
customers  agree  to  fund  the  Corps'  plan 
to  rehabilitate  the  ('umberland  projects, 
it  ma\  be  nei:essary  for  SouthiMstern  to 
file  another  rate  adjustment. 

2.  It  is  TVAs  understanding  that 
approximately  three-fourths  of  the 
proposed  rate  increase  is  designed  to 
recover  amounts  to  fund,  over  the  next 
20  or  more  years,  approximately  S260 
million  of  new  projects  for  renewals. 
rehabilitations,  and  replacements 
(Rehabilitation)  work  at  Corps 
hvdroelectrii   projects  in  the 
Cuniberlaiui  Basin  System.  (TVA) 

/fesponse;  The  f;ominent  overstates 
the  impact  of  the  Corps'  Rehabilitation 
program  on  .Southeastern's  rates. 
Without  including  the  {'orps'  2()-year 
plan  for  renewals,  rehabilitations,  and 
replacements.  Southeastern  will 
propose  a  rate  increase  of  about  fifteen 
percent  ( 15"n).  The  propost^d  rate 
adjustment,  with  the  Corps'  20-year 
plan  of  renewals,  rehabilitations,  and 
replacements,  is  an  inc:rease  of  about 
twent\'  percent  (2()"'.)   -As  such,  the 
Corps'  plan  for  rehabilitation  of  the 
Cumberland  projects  accounts  for  about 
one-fourth  of  the  rate  adjustment 
proposed  in  the  Federal  Register  on 
March  25.  200:J.  (68  FR  14419). 

3.  Southeastern  is  proposing  a  rate 
that  will  satisfy  expense  and  repayment 
requirements  for  capital  additions  over 
the  next  50  years   However. 
Southeastern  is  not  offering  a  50  year 
contract  or  any  guarantee  that  the 


improvements  will  be  made  or  the 
power  will  be  available  over  the  next  50 
years.  It  would  be  more  appropriate  to 
propose  a  rate  for  a  five-year  period  that 
provides  revenue  for  projected  expenses 
and  repayment  requirements  over  that 
same  5  years.  (KU  Municipals) 

Response:  To  conform  to 
requirements  of  RA  6120.2,  the 
repayment  study  must  extend  to  the  end 
of  the  repayment  life  of  the  repayment 
period  for  the  last  investment  in  service. 
It  is  Southeastern's  opinion  that  the 
proposal  in  this  comment  does  not 
conform  to  the  requirements  of  RA 
6120.2. 

B.  Comments  Regarding  Purchased 
Power  Costs 

4.  Southeastern  received  comments 
that  Southeastern  overstated  the  impact 
of  replacement  energy  costs  on  the 
proposed  rates.  These  comments 
included  the  following; 

•  There  is  little  evidence  to  support 
the  claim  in  the  Federal  Register  Notice 
that  the  rate  adjustment  is  driven  by 
increased  purchased  power  costs. 
(SeFPC) 

•  The  SeFPC  understands 
replacement  energy  expenditures  have 
only  amounted  to  a  little  over  $3.5 
million  since  the  implementation  of  the 
last  rate  increase  in  1999.  There  appears 
to  be  little  foundation  therefore  for 
Southeastern  to  raise  rates  over  $40 
million  for  a  five  year  period  to  account 
for  purchased  power  costs  that  have 
averaged  a  little  over  $1  million  in  each 
year  since  the  last  rate  increase.  (SeFPC) 

Response:  The  Federal  Register 
Notice  reads  "Existing  rates  have  been 
in  effect  since  [uly  1.  1999.  The 
Cumberland  System  region  has  incurred 
a  severe  drought  since  that  time.  This 
has  impacted  repayment  in  two  ways. 
First,  revenues  have  been  reduced 
because  Southeastern  has  had  less 
energ\'  available  for  sale.  Second, 
expenses  have  increased  because  it  has 
been  necessary  for  Southeastern  to 
purchase  replacement  energy  to  meet  its 
minimum  energy  obligations." 

The  notice  further  states.  "The  Corps 
of  Engineers  has  provided  Southeastern 
with  a  plan  of  capital  expenditures 
necessary  to  rehabilitate  the  projects  in 
the  t]umberland  System.  These  costs  are 
included  in  the  proposed  rates." 

Cumberland  System  purchased  power 
totaled  about  $3.5  million  since  rates  for 
the  Cumberland  System  were  last 
adjusted  in  1999.  the  1999  rate 
adjustment  for  the  Cumberland  System 
included  no  estimate  for  purchased 
power.  As  such,  the  purchased  power 
costs  are  a  factor  in  the  proposed  rate 
adjustment.  However,  Southeastern 
does  not  claim  that  this  proposed  rate 
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adjustment  is  driven  exclusively  by 
purchased  power  costs.  Purchased 
power  costs  are  among  the  factors 
causing  this  rate  adjustment. 

5.  Some  comments  requested 
Southeastern  implement  a  pasS-though 
charge  for  purchases  of  replacement 
energy.  These  comments  included  the 
following: 

•  The  SeFPC  would  encourage 
Southeastern  to  implement  a  rate 
recovery  mechanism  that  would  allow 
immediate  pass  through  of  piuchased 
power  costs  for  the  Cumberland  System 
of  Projects.  (SeFPC,  SMEPA) 

•  When  the  Southeastern  anticipates 
making  expenditures  for  purchased 
power,  the  Customers  would  ask 
Southeastern  to  work  with  Team 
Cumberland  Group  to  minimize  high 
costs.  In  the  event  Southeastern  expects 
to  make  extended  replacement  power 
purchases,  the  Customers  would  ask 
Southeastern  to  implement  a 
consultation  process  that  involves  more 
frequent  coordination  with  the 
Customers  so  that  replacement  power 
purchases  are  the  lowest  possible 
consistent  with  sound  business 
principles.  (SeFPC) 

•  Because  of  the  need  to  raise  rates  in 
light  of  previous  purchases  of 
replacement  energy,  the  SeFPC  submits 
that  Southeastern  needs  to  revise  the 
rate  proposal  to  account  for  the 
purchased  power  costs  in  a  more 
transparent  manner  so  that  the 
Customers  can  accurately  measure  the 
costs  in  the  Customers'  individual 
resource  portfolios.  In  this  regard,  the 
SeFPC  recommends  changing  the  rate 
schedule  to  provide  for  the  immediate 
pass  through  of  purchased  power  cost 
and  coordination  with  the  Team 
Cumberland  Group  to  ensure  that  such 
costs  are  incurred  in  a  manner 
consistent  with  sound  business 
principles.  (SeFPC) 

Response:  Southeastern  implemented 
a  pass-through  mechanism  to  recover 
purchases  of  replacement  energy  in 
Southeastem's  Georgia- Alabama-South 
Carolina  System  starting  in  fiscal  year 
2003.  However,  marketing  arrangements 
and  rate  design  issues  make 
implementation  of  a  replacement  energy 
pass-through  rate  on  the  Cmnberland 
System  complex.  As  the  rates  are 
proposed,  most  of  the  customers  outside 
the  TVA  system  have  no  energy  charge. 
Most  of  Southeastem's  Cimiberland 
customers  outside  the  TVA  system 
receive  a  firm  energy  allocation  of  1500 
kilowatt-hours  of  energy  for  each 
kilowatt  of  capacity.  TVA  and  the  160 
preference  entities  on  the  TVA  system 
receive  the  residual  output  of  the 
Cumberland  Projects. 


Southeastern  believes  it  is 
inappropriate  to  propose  a  pass-through 
to  attempt  to  implement  a  replacement 
energy  pass-through  without  soliciting 
comments  from  all  interested  parties. 
Southeastern  will  consider  developing  a 
proposed  pass-through  mechanism  for 
comment  from  all  interested  parties.  As 
such.  Southeastern  will  give 
consideration  to  the  comment  and  may 
propose  a  pass-through  of  replacement 
energy  costs  with  the  next  proposed  rate 
adjustment  for  the  Cumberland  Projects. 

C.  Comments  Regarding  Sales  of  Water 
Storage 

6.  The  proposed  rate  does  not 
accurately  capture  the  revenues  that  the 
Corps  should  be  receiving  from  sale  of 
water  storage  at  Corps  projects.  The 
Southeastern  should  verify  whether  the 
Corps  has  executed  all  necessary 
contracts  for  water  storage  at  facilities  in 
the  Cumberland  River  Basin  system.  To 
remain  consistent  with  the  Flood 
Control  Act,  Southeastern  must  factor 
into  rates  the  recovery  of  the  revenues 
to  be  provided  in  Water  Storage 
contracts.  In  the  event  that  Southeastern 
is  aware  of  non-authorized  use  of  water 
storage  at  the  projects  for  which  the 
Corps  has  not  executed  a  water  storage 
contract,  the  members  of  the  SeFPC 
believe  that  Southeastern  has  an 
obligation  to  disclose  such  use  in  the 
rate  schedules.  (SeFPC,  SMEPA) 

Response:  The  Corps  expects  to 
execute  and  collect  new  water  storage 
agreements  for  projects  in  the 
Cumberland  System  in  the  near  future. 
When  the  Corps  has  executed  these 
agreements  and  collects  funds  for  the 
sale  of  water  storage,  Southeastern  will 
include  these  revenues  as  part  of  the 
cost  recovery  for  the  Cumberland 
System  projects. 

D.  Comments  Regarding  TVA 
Transmission 

7.  The  proposed  rate  includes 
Tennessee  Valley  Authority  ("TVA") 
transmission  charges  that  have  not  been 
deemed  to  be  just  and  reasonable.  As 
the  Customers  have  held  longstanding 
concerns  regarding  the  appropriateness 
of  the  TVA  transmission  rate,  the 
detailed  concerns  of  the  SeFPC  on  this 
specific  topic,  which  were  not 
addressed  in  Southeastem's  prior  rate 
proposal,  are  incorporated  herein  by 
reference.  (SeFPC,  SMEPA) 

Response:  The  review  of  public 
conmients  in  Southeastem's  prior  rate 
proposal  states  "Section  9.1  of  the  TVA- 
Southeastem  Contract,  executed 
October  1,  1997,  allows  TVA  to  adjust 
rates  for  delivering  power  to  the  points 
of  delivery  to  the  "Other  Customers" 
defined  as  customers  outside  the  TVA 


area.  Section  9.1  does  not  provide  any 
means  for  Southeastern  to  determine  an 
appropriate  transmission  rate.  TVA  and 
"Other  Customers"  are  disagreeing  over 
the  appropriateness  of  the  rate 
increase."  The  conmients  further  state 
"Southeastern  will  support  discussions 
between  TVA  and  the  customers  outside 
the  TVA  system  in  an  effort  to  i-each  a 
negotiated  settlement  on  an  appropriate 
cunount  for  the  TVA  transmission 
charge." 

As  such,  Southeastem's  role  in  this 
issue  is  as  a  facilitator.  Southeastern 
remains  willing  to  support  discussions 
between  TVA  and  the  customers  outside 
the  TVA  system  in  an  effort  to  reach  a 
negotiated  settlement  on  an  appropriate 
amount  for  the  TVA  transmission 
charge. 

E.  Comments  Regarding  Marketing 

8.  In  Southeastem's  forum  exhibit  6 
the  base  energy  shown  for  East 
Kentucky  Power  Cooperative  (EKPC)  is 
251,618  MWh.  Based  on  EKPC's 
entitlement  to  1500  kWh/kW  capacitv 
(170  MW),  this  should  be  255.000  MWh. 
(East  Kentucky) 

Response:  Southeastem's  marketing 
arrangements  with  East  Kentucky 
provide  that  East  Kentucky  receive  the 
entire  output  of  the  Laurel  Project  (70 
megawatt),  plus  100  megawatt  from  the 
other  projects  in  the  Cumberland 
System.  East  Kentucky  receives  36,900 
megawatt-hours  of  additional  energy 
from  the  other  Cumberland  projects  to 
supplement  the  generation  available  at 
the  Laurel  Project.  With  the  additional 
energA'  from  the  other  Cumberland 
projects,  the  Laurel  Project  was 
expected  to  provide  an  average  of  1500 
megawatt-hours  of  energy  per  megawatt 
of  capacity  per  contract  year.  In  actual 
operation  during  the  past  few  years,  the 
Laurel  Project  has  produced  less  energy, 
on  average,  than  was  forecast.  The 
average  energy  available  to  East 
Kentucky  has  been  251,618  megawatt- 
hours  per  year.  Southeastern  has  revised 
the  repayment  study  to  show  that  East 
Kentucky  is  expected  to  receive  an 
estimated  average  of  255,000  megawatt- 
hours  of  energy  per  contract  year. 

9.  Since  70  MW  of  EKPC's  total 
Southeastern  allocation  of  1 70  MW  and 
related  energy  is  to  be  produced  by  the 
Laurel  Project,  EKPC  is  at  the  mercy  of 
the  actual  annual  rainfall  in  the  Laurel 
Lake  watershed  and  resulting  power 
production.  EKPC  asks  that  provisions 
be  made  to  guarantee  that  EKPC  receive 
its  entitlement  of  a  minimum  of  255.000 
MWh  each  and  ever\'  year.  (East 
Kentucky) 

Response:  The  comment  relates  to 
Southeastem's  marketing  arrangements 
with  East  Kentucky,  and  is  not  pertinent 


Federal  Register / Vol .  fift.  Nn.   IQ."^  /  WpHnpsHav    Drtohpr  R    7nns /Mntirpc 


iifin7Q 


58078 


Federal  Register/ Vol.  68,  No.  195 /Wednesday.  October  8,  2003 /Notices 


to  thp  proposed  rates.  Southeastern's 
marketing  arrangements  with  East 
Kentucky  are  discussed  in  the  response 
to  comment  8  above  Southeastern  is 
willing  to  consider  any  revisions  to  the 
contract  between  Southeastern  and  East 
Kentucky  that  East  Kentucky  may 
propose  Such  revisions  would  have  to 
be  evaluated  for  their  impact  on  other 
customers  of  the  Cumberland  System. 

F.  Comments  Regarding  Hate  Drsign 

10   East  Kentucky  Power  Cooperative 
requests  that  Southeastern  revise  its 
Proposed  Wholesale  Power  Rate 
Schedule  CEK-l-E  as  follows:  (The 
design  includes  an  energy  c.harge  ff)r 
energy  from  the  Laurel  Project  and 
reduces  the  capacity  charge  for  capacity 
from  the  Laurel  Project  by  the 
anticipated  1500  hours  energy  per  year) 
(East  Kentucky) 

Response:  Southeastern  wiil  revise 
the  proposed  rate  schedule  (lEK-l-E  tn 
provide  no  energy  with  thf  c.apac  it\ 
charge  .Ml  energy  provided  under  this 
rate  schedule  will  be  billed  at  the 
additional  energy  rate 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authf)rity  vested  in  me  as  the 
Deputy  Secretary  of  Energy.  1  hereby 
confirm  and  approve  on  an  interim 
basis.  efftHtive  Ottober  1.  200J.  attac  hed 
Wholesale  Power  Rate  Schedules  CBR- 
1-E.  CSI-l-E,  CEK-l-E.  CM-l-E,  Cfl- 
1-F.  CK-l-E,  (TV-l-E.  and  SI-l-B 

The  Rate  Schedules  shall  remain  in 
effect  on  an  interim  basis  through 
September  U).  2008.  unless  sui  h  pf-rmd 
is  extended  or  until  the  FERC  confirms 
and  approves  them  or  substitutes  Rate 
Schedules  on  a  final  basis. 

Datnd    September  Jf^   -003 
Kyle  E.  McSlarrow. 

Dfputv  Sfirrtan 

Wholesale  Power  Rate  Schedule  CBR- 
1-E 

Availobilitv  This  rate  schetiule  shall 
be  available  to  Big  Rivers  Electru- 


Corporation  and  includes  the  City  of 
Henderson.  Kentucky,  (hereinafter 
called  the  f^ustomer). 

Appliciibilitv:  This  rate  schedule  shall 
be  applic  ablt-  to  electric  capacity  and 
energy  available  from  the  Dale  Hollow. 
Center  Hill.  Wolf  Creek,  Cheatham.  Old 
Hickory.  Barkley,  [.  Percy  Priest  and 
Ccjrdell  Hull  Projf'cts  (all  of  such 
projects  being  hereinafter  called 
collectively  the  "( Cumberland  Projects") 
and  sold  in  whole.sale  quantities. 

('hariiitfr  i>t  Smiif:  The  electric: 
capa(  itv  and  energy  supplied  hereunder 
will  be  three-pha.se  alternating  current 
at  a  nominal  frequency  of  sixty  hertz. 
The  power  shall  be  delivered  at  nominal 
voltages  of  13.800  volts  and  161,000 
volts  to  the  transmission  system  of  Big 
Rivers  Electric  (Corporation. 

Points  ')/T)e/nerv  Capacity  and 
energ\  delivered  to  the  (Customer  will  be 
delivered  at  points  of  interconnection  of 
the  Customer  at  the  Barkley  Projec;t 
Switi  hvard,  at  a  delivery  point  in  the 
vicinitv  of  the  Paradise  steam  plant  and 
at  such  other  points  of  delivery  as  may 
hereafter  be  agreed  upon  by  the 
Covernment  and  TV'.-\ 

Monthly  Hatf  The  monthly  rate  for 
capacity  and  energy  sold  under  this  rate 
sc:hedule  shall  be: 
Dt'mund  charge  $3,373  per  kilowatt/ 

month  of  total  (ontract  demand. 
Ennrgv  C.hargr  None 

Energy  to  he  Furnished  t)y  the 
(inyt-riunent    The  Covernment  shall 
make  available  each  (ontrac;!  year  to  the 
customer  from  the  Projects  through  the 
customers  intenonnections  with  TV'A 
and  the  (ustomer  will  schedule  and 
accept  an  allocation  of  \.50()  kilowatt- 
hours  of  energy  delivered  at  the  TV'A 
border  for  each  kilowatt  of  contract 
demand   .A  (  ontrac  t  vear  is  defined  as 
the  \1  months  beginning  July  1  and 
ending  at  midnight  [une  .30  of  the 
following  calendar  year  The  energy 
made  available  for  a  contract  year  shall 
be  scheduled  monthly  suf:h  that  the 
ina.ximum  amount  scheduled  in  any 
month  shall  not  exceed  240  hours  per 


kilowatt  of  the  customer's  contract 
demand  and  the  minimum  amount 
scheduled  in  any  month  shall  not  be 
less  than  60  hours  per  kilowatt  of  the 
customer's  contract  demand.  The 
customer  may  request  and  the 
Government  may  approve  energy 
scheduled  for  a  month  greater  than  240 
hours  per  kilowatt  of  the  customer's 
contract  demand;  provided,  that  the 
combined  schedule  of  all  Southeastern 
customers  outside  TVA  and  served  by 
TVA  does  not  exceed  240  hours  per 
kilowatt  of  the  total  contract  demands  of 
these  customers. 

Rilling  Month:  The  billing  month  for 
power  sold  under  this  schedule  shall 
end  at  2400  hours  CDT  or  CST, 
whichever  is  currently  effective,  on  the 
last  day  of  each  calendar  month. 

Conditions  of  Service:  The  customer 
shall  at  its  own  expense  provide,  install, 
and  maintain  on  its  side  of  each 
delivery  point  the  equipment  necessary 
to  protect  and  control  its  own  system.  In 
so  doing,  the  inshillation,  adjustment, 
and  setting  of  all  such  control  and 
protective  equipment  at  or  near  the 
point  of  delivery  shall  be  coordinated 
with  that  which  is  installed  by  and  at 
the  expense  of  TVA  on  its  side  of  the 
delivery  point. 

Service  Interruption;  When  delivery 
of  capacity  is  interrupted  or  reduced 
due  to  conditions  on  the 
Administrator's  system  beyond  his 
control,  the  Administrator  will  continue 
t(j  make  available  the  portion  of  his 
declaration  of  energy  that  can  be 
generated  with  the  capacity  available. 

For  such  interruption  or  reduction 
due  to  conditions  on  the 
.administrator's  system  which  have  not 
been  arranged  for  and  agreed  to  in 
advance,  the  demand  charge  for 
capacity  made  available  will  be  reduced 
as  to  the  kilowatts  of  such  capacity 
which  have  been  interrupted  or  reduced 
in  accordance  with  the  following 
formula: 


[       Number  of  kilowatts  unavailable 
[for  at  least  1 2  hours  m  any  calendar  day 


Monthly  Capacity  Charge 

Number  of  Days  in 

Billing  Month 


Wholesale  Power  Rate  Schedule  CSI-1- 
E 

Avadability:  This  rate  schedule  shall 
be  available  to  Southern  Illinois  Power 
Cooperative  (hereinafter  the  (Customer) 

Applicability:  This  rate  schedule  shall 
be  applicable  to  electric  capacity  and 
energy  available  from  the  Dale  Hollow. 


Center  Hill,  Wolf  (Creek,  (Cheatham,  Old 
Hickory.  Barkley.  j,  Percy  Priest  and 
(Cordell  Hull  Projects  (all  of  such 
projects  being  hereinafter  called 
collec:tivelv  the  "(Cumberland  Projects') 
and  sold  in  wh>lesale  quantities. 

ahanii  ter  ol  Senuf  The  el(;ctric 
capac:itv  and  energv  supplied  hereunder 


will  be  three-phase  alternating  current 
at  a  nominal  frequency  of  sixty  hertz. 
The  power  shall  be  delivered  at  nominal 
voltages  of  13,800  vohs  and  161.000 
volts  to  the  transmission  system  of  Big 
Rivers  Electric  ("orporation. 

Points  of  Delivery:  Capacity  and 
energy  delivered  to  the  Customer  will  be 
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delivered  at  points  of  interconnection  of 
the  Customer  at  the  Berkley  Project 
Switchyard,  at  a  delivery  point  in  the 
vicinity  of  the  Paradise  steam  plant  and 
at  such  other  points  of  delivery  as  may 
hereafter  be  agreed  upon  by  the 
Government  and  TVA. 

Monthly  Rate:  The  monthly  rate  for 
capacity  and  energy  sold  under  this  rate 
schedule  shall  be: 
Demand  charge:  $3,373  per  kilowatt/ 

month  of  total  contract  demand 
Energy  Charge:  None 

Energy  to  be  Furnished  by  the 
Governnient:  The  Government  shall 
make  available  each  contract  year  to  the 
customer  from  the  Projects  through  the 
customer's  interconnections  with  TVA 
and  the  customer  will  schedule  and 
accept  an  allocation  of  1 ,500  kilowatt- 
hours  of  energy  delivered  at  the  TVA 
border  for  each  kilowatt  of  contract 
demand.  A  contract  year  is  defined  as 


the  12  months  beginning  July  1  and 
ending  at  midnight  June  30  of  the 
following  calendar  year.  The  energy 
made  available  for  a  contract  year  shall 
be  scheduled  monthly  such  that  the 
maximum  amount  scheduled  in  any 
month  shall  not  exceed  240  hours  per 
kilowatt  of  the  customer's  contract 
demand  and  the  minimum  amovmt 
scheduled  in  any  month  shall  not  be 
less  than  60  hours  per  kilowatt  of  the 
customer's  contract  demand.  The 
customer  may  request  and  the 
Govenunent  may  approve  energy 
scheduled  for  a  month  greater  than  240 
hours  per  kilowatt  of  the  customer's 
contract  demand;  provided,  that  the 
combined  schedule'  of  all  Southeastern 
customers  outside  TVA  and  served  by 
TVA  does  not  exceed  240  hours  per 
kilowatt  of  the  total  contract  demands  of 
these  customers. 


Billing  Month:  The  billing  montlTfor 
power  sold  under  this  schedule  shall 
end  at  2400  hours  CDT  or  CST, 
whichever  is  currently  effective,  on  the 
last  day  of  each  calendar  month. 

Sen'ice  Interruption:  When  deliverv 
of  capacity  is  interrupted  or  reduced 
due  to  conditions  on  the 
Administrator's  system  beyond  his 
control,  the  Administrator  will  continue 
to  make  available  the  portion  of  his 
declaration  of  energy  that  can  be 
generated  with  the  capacity  available. 

For  such  interruption  or  reduction 
due  to  conditions  on  the 
Administrator's  system  which  have  not 
been  arranged  for  and  agreed  to  in 
advance,  the  demand  charge  for 
capacity  made  available  will  be  reduced 
as  to  the  kilowatts  of  such  capacity 
which  have  been  interrupted  or  reduced 
in  accordance  with  the  following 
formula: 


r 


I      Number  of  kilowatts  unavailable       , 
I  for  at  least  12  hours  in  any  calendar  day ' 


Monthly  Capacity  Charge 

Number  of  Days  in 

Billing  Month 


Wholesale  Power  Rate  Schedule  CEK- 
1-E 

Availability:  This  rate  schedule  shall 
be  available  to  East  Kentucky  Power 
Cooperative  (hereinafter  called  the 
Customer). 

Applicability:  This  rate  schediile  shall 
be  applicable  to  electric  capacity  and 
energy  available  fi-om  the  Dale  Hollow, 
Center  Hill,  Wolf  Creek,  Cheatham,  Old 
Hickory,  Barkley,  J.  Percy  Priest  and 
Cordell  Hull  Projects  (all  of  such 
projects  being  hereinafter  called 
collectively  the  "Cumberland  Projects") 
and  power  available  from  the  Laurel 
Project  and  sold  in  wholesale  quantities. 

Character  of  Service:  The  electric 
capacity  and  energy  supplied  hereunder 
will  be  three-phase  alternating  current 
at  a  nominal  frequency  of  sixty  hertz. 
The  power  shall  be  delivered  at  nominal 
voltages  of  161,000  volts  to  the 
transmission  systems  of  the  Customer. 

Points  of  Delivery:  The  points  of 
delivery  will  be  the  161,000  volt  bus  of 
the  Wolf  Creek  Power  Plant  and  the 
161,000  voh  bus  of  the  Laurel  Project. 
Other  points  of  delivery  may  be  as 
agreed  upon. 

Monthly  Rate:  The  monthly  rate  for 
capacity  and  energy  sold  under  this  rate 
schedule  shall  be: 
Demand  charge:  $2,232  per  kilowatt/ 

month  of  total  contract  demand 
Energy  Charge:  9.13  mills  per  kilowatt- 
hour 


Energy  to  be  Furnished  by  the 
Government:  The  Government  shall 
make  available  each  contract  year  to  the 
customer  from  the  Projects  through  the 
customer's  interconnections  with  TVA 
and  the  customer  will  schedule  and 
accept  an  allocation  of  1,500  kilowatt- 
hours  of  energy  delivered  at  the  TVA 
border  for  each  kilowatt  of  contract 
demand  plus  369  kilowatt-hours  of 
energy  delivered  for  each  kilowatt  of 
contract  demand  to  supplement  energy 
available  at  the  Laurel  Project.  A 
contract  year  is  defined  as  the  12 
months  beginning  July  1  and  ending  at 
midnight  June  30  of  the  following 
calendar  year.  The  energy  made 
available  for  a  contract  year  shall  be 
scheduled  monthly  such  that  the 
maximum  amoimt  scheduled  in  any 
month  shall  not  exceed  240  hours  per 
kilowatt  of  the  customer's  contract 
demand  and  the  minimum  amount 
scheduled  in  any  month  shall  not  be 
less  than  60  hours  per  kilowatt  of  the 
customer's  contract  demand.  The 
customer  may  request  and  the 
Government  may  approve  energy 
scheduled  for  a  month  greater  than  240 
hoiu-s  per  kilowatt  of  the  customer's 
contract  demand;  provided,  that  the 
combined  schedule  of  all  Southeastern 
customers  outside  TVA  and  served  by 
TVA  does  not  exceed  240  hours  per 
kilowatt  of  the  total  contract  demands  of 
these  customers. 


Billing  Month:  The  billing  month  for 
power  sold  under  this  schedule  shall 
end  at  2400  hours  CDT  or  CST, 
whichever  is  currently  effective,  on  the 
last  day  of  each  calendar  month. 

Conditions  of  Service:  The  customer 
shall  at  its  own  expense  provide,  install, 
and  maintain  on  its  side  of  each 
delivery  point  the  equipment  necessary 
to  protect  and  control  its  own  system.  In 
so  doing,  the  installation,  adjustment 
and  setting  of  all  such  control  and 
protective  equipment  at  or  near  the 
point  of  delivery  shall  be  coordinated 
with  that  which  is  installed  by  and  at 
the  expense  of  TVA  on  its  side  of  the 
delivery  point. 

Service  Interruption:  When  delivery 
of  capacity  is  interrupted  or  reduced 
due  to  conditions  on  the 
Administrator's  system  beyond  his 
control,  the  Administrator  will  continue 
to  mcike  available  the  portion  of  his 
declaration  of  energy  that  can  be 
generated  with  the  capacity  available. 

For  such  interruption  or  reduction 
due  to  conditions  on  the 
Administrator's  system  which  have  not 
been  arranged  for  and  agreed  to  in 
advance,  the  demand  charge  for 
capacity  made  available  will  be  reduced 
as  to  the  kilowatts  of  such  capacity 
which  have  been  interrupted  or  reduced 
in  accordance  with  the  f  .lowing 
formula: 
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Number  ot  kilowatts  unavailable 
tor  at  least  12  hours  in  am  calendar  da\ 


Monthly  Capacity  Charge 

Number  of  Days  in 

Billing  Month 


Wholesale  Power  Rate  Schedule  CM-1- 
E 

Avnildbilitv  Th\'i  rato  schedule  shall 
bt'  availdblf  to  tho  South  Mississippi 
EltH'tru  Pmvt'r  Assik  latiDn.  Municipal 
EntTiiv  Aijenc  \'  nf  MissisMppi    iiid 
Mississippi  Dfltd  Ennrgv  Ab;t'ni  \ 
(htTcindfltT  cdllfti  the  ("ustonvTsl. 

Apphciihilitv  This  rate  schedule  shdll 
be  applu  ahU'  to  electric  capacity  and 
^'Iler^\■  dvaildbje  triim  the  Dale  Hollnw  , 
Cent-T  Hill,  Wolf  (,r.-fk.  (.Tiedtham.  OKI 
Hii.korv,  Bdfklev    !    Fen  \  Priest  and 
Cordell  Hull  F'roiects  (all  of  su(  h 
pmiei  ts  beini;  hereinafter  called 
colle(tivel\  the    (  uniberland  Projects") 
ailil  sold  ;n  wholesale  quantities. 

Chiiriii'tfr  -tt  St-nii  ^'  Th*'  elrc  trie 
( iipacitv  and  ener'4\  sufiplied  hereunder 
will  be  three-phase  aiternatint;  (  urreiit 
at  a  nominal  freijufucv  ot  sixty  hertz 
The  power  shall  b><  ilejivered  at  nominal 
voltat;es  of  161.001)  '.mUs  ti.  \h>' 
transnussion  s\stt'nis  nf  Mississippi 
Power  and  Liviht 

Points  ot  Dflivt^n.-  The  points  of 
delivery  will  be  at  interconnection 
points  of  thf-  Tennessee  \'alle\ 
Authoritv  svstem  and  the  Mississippi 
Power  and  Litjht  svstem  Other  points  of 
deli\t'rv  niav  be  as  agreed  upon. 

Monthlv  Riitf^  Th"  monthlv  rate  for 
1  ap<i(  it\  and  ener^v  sold  under  this  rate 
s(  hedule  shall  be: 


D'-ninmi  i  htinii-  S  <  .<7.i  per  kilowatt/ 
month  ot  total  c  ontrac  t  demand 

EntT'^\'  (,/)iirL,'e   None 

£>/'■/■£,';■  til  hr  Furni^hffl  bv  thr 
(iovfnuiti'nt  The  (ioverninent  shall 
nuike  av.idable  e<i(  h  i  ontract  vear  to  the 
(aistomer  from  the  Protects  through  the 
(aistomer  s  mtt  n  onnections  with  T\'A 
and  the  (  aistonier  will  s(  hedule  .ind 
a(  cf[)t  an  allo(  ation  oi  l.iiDO  kilowatt- 
hour,  ot  eiu-r^v  ilelivt'red  at  the  TV'A 
bordt'i  tor  cai  ti  kilowatt  ot  contract 
d<'ni.iiiii    .\  i  ontrai  I  \ear  is  defined  as 
thf  \2  months  beginnini^  [uly  1  and 
t'lidim;  <it  miflniv;ht  June  M)  ot  the 
tollovs  iiiu;  1  aleiid  ir  \  ear   The  eiier^\ 
made  avail. itile  tor  a  i oiitrai  t  \ear  shall 
be  s(  hediileil  inonthU  such  that  the 
maMiiuim  amount  s(  heduled  in  anv 
month  shall  not  i'\i  oe(j  240  hours  per 
kilowatt  ot  tie'  (  ustomer's  contract 
demand   iiid  tii  ■  minimum  amount 
scheduled  in  .nu  month  shall  niit  be 
less  than  tiO  bonis  pn  kilowatt  oi  the 
f  iustomt'i  s  c(iiitr<u  t  demand    The 
(iustoiiiei  ma\  rt'tjuest  and  the 
Governnii'iit  ma\  appro\  e  enert^v 
scheduled  tor  a  month  greater  than  240 
hours  [)er  kilowatt  ot  th"  (lusiomer's 
contract  demand,  prov  ided.  that  the 
combined  si  hi-dub'  ot  all  .Southeastern 
Custiiiiii'is  outsul-'  IA'.\  and  served  b\' 
TVA  does  not  exceed  240  hours  ixt 


kilowatt  of  the  total  contract  demands  of 
these  Customers. 

In  the  event  that  any  portion  of  the 
capacity  allocated  to  the  Customers  is 
not  initially  delivered  to  the  Customers 
as  of  the  beginning  of  a  full  contract 
vear.  the  1500  kilowatt  hours  shall  be 
reduced  1/12  for  each  month  of  that 
vear  prior  to  initial  delivery  of  such 
capacity. 

Rilling  Month;  The  billing  month  for 
power  sold  under  this  schedule  shall 
end  at  2400  hours  CDT  or  CST. 
w  hichever  is  currently  effective  on  the 
last  dav  of  each  calendar  month. 

.Senire  Intfrruption:  When  delivery 
id  Capacity  is  interrupted  or  reduced 
due  to  conditions  on  the 
Administrator's  system  beyond  his 
control,  the  Administrator  will  cimtinuc? 
to  make  available  the  portion  of  his 
dec  laration  (dtMiergv  that  can  be 
generated  with  the  capacity  available. 

For  such  interruption  or  reduction 
diH^  to  conditions  on  the 
Administrator's  system  which  have  not 
been  arranged  for  and  agreed  to  in 
ad\  ance,  the  demand  charge  for 
(  apac:itv  made  available  will  be  reduced 
as  to  the  kilowatts  of  such  capacity 
which  have  been  interrupted  or  reduced 
in  accordance  with  the  following 
formula: 


/       Number  ot  kilovi>. ills  una\  aiLiblc       \ 
\fof  at  le.Lst  12  htiurs  m  an\  calendar  da\  i 


Monthlv  Capacitv  Charge 


I 


Number  of  Days  in 
Billint;  Month 


Wholesale  Power  Rate  Schedule  CC-1- 
F 

Aviiiliihilit\'  This  rate  si  h<'duli'  shdll 
be  a\ailable  to  piihlu  bodies  and 
cooperatives  served  through  the 
facilities  of  C^.arcdina  Power  &  Light 
Compan\ .  Western  Di\ision  du-rt'inafter 
called  the  Customers). 

Appluiibilitv  This  rate  schedule  shall 
be  applicat)!t>  to  eUn  trit  capac  it\-  and 
energy  a\ailab|e  from  the  Dale  Hollow  . 
Center  Hill,  Wolf  Creek,  Cheatham  Old 
Hickory.  Barkley.  I   Percy  Priest  and 
Cordell  Hull  Projects  (all  of  sur:h 
projects  being  hereinafter  c:alled 
collectively  the  "Cumberland  Projects") 
and  sold  in  wholesale  c^uantities. 

(^humctfr  of  Sm'tcf:  The  elec;tric 
capacity  and  energy  supplied  hereunder 


will  ])>•  three-phase  alternating  (  urrent 
at  a  noniiii.il  treijuencv  (dsi\t\  hertz. 
The  power  shall  be  delivered  at  nominal 
voltages  of  It.  1.000  \i)lts  to  the 
transmission  s\stem  ot  Carolina  Power 
&  Light  Compaiu  .  Western  Division, 

Pnint-^  ot  [li'livri-x'  The  points  (d 
deli\er\  will  be  at  interconnecting 
points  of  the  Tennessee  V'allev 
.-\uthoritv  svstem  and  the  Carolina 
Power  *i  Light  Company,  Western 
Division  s\steni   Other  [loints  of 
deliverv  ma\  be  ,is  agreed  upon 

Monthlv  Hutf  The  monthly  rate  for 
capat:itv  and  energv  sold  under  this  rate 
schedule  shall  be 

Dfuumd  (  /jiirgf  .S.i.H.'W  per  kilowatt; 

month  of  total  contract  demand 
Energy  Chargi':  None 


CP&L  Tmnsmission  Charge:  SI. 2493  per 
kilowatt/month  of  total  contract 
demand 

The  CP&L  transmission  rate  is  subject 
to  annual  adjustment  on  April  1  of  each 
year  and  will  be  computed  subjec:t  to  the 
formula  in  Appendix  A  attached  to  the 
(ioverniiient— (Carolina  Power  &  Light 
Company  contract. 

Energv  to  be  Furnished  by  the 
(Jovernment:  The  Government  will  sell 
to  the  customer  and  the  customer  will 
purchase  from  the  Government  energy 
each  billing  month  equivalent  to  a 
percentage  specified  by  contract  of  the 
energy  made  available  to  Carolina 
Power  &  Light  Company  (less  six 
percent  (6%)  losses).  The  Customer's 
contract  demand  and  accompanying 
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energy  allocation  will  be  divided  pro 
rata  among  its  individual  delivery 
points  served  from  the  Carolina  Power 
&  Light  Company's,  Western  Division 
transmission  system. 

Billing  Month:  The  billing  month  for 
power  sold  under  this  schedule  shall 
end  at  2400  hours  CDT  or  CST. 
whichever  is  currently  effective,  on  the 
last  day  of  each  calendar  month. 

Wholesale  Power  Rate  Schedule  CK-1- 
E 

Availability:  This  rate  schedule  shall 
be  available  to  public  bodies  served 
through  the  facilities  of  Kentucky 
Utilities  Company,  (hereinafter  called 
the  Customers.) 

Applicability:  This  rate  schedule  shedl 
be  applicable  to  electric  capacity  and 
energy  available  from  the  Dale  Hollow, 
Center  Hill.  Wolf  Creek,  Cheatham,  Old 
Hickory,  Barkley,  J.  Percy  Priest  and 
Curdell  Hull  Projects  (all  of  such 
projects  being  hereinafter  called 
collectively  the  "Cumberland  Projects") 
and  sold  in  wholesale  quantities. 

Character  of  Senice:  The  electric 
capacity  and  energy  supplied  hereunder 
will  be  three-phase  alternating  current 
at  a  nominal  frequency  of  si.xty  hertz. 
The  power  shall  be  delivered  at  nominal 
voltages  of  161,000  vofts  to  the 
transmission  systems  of  Kentucky 
Utilities  Company. 

Points  of  Delivery:  The  points  of 
delivery  will  be  at  interconnecting 
points  between  the  Tennessee  Valley 
Authority  system  and  the  Kentucky 
Utilities  Company  system.  Other  points 
of  delivery  may  be  as  agreed  upon. 

Monthly  Rate:  The  monthly  rate  for 
capacity  and  energy  sold  under  this  rate 
schedule  shall  be: 

Demand  charge:  $3,373  per  kilowatt/ 

month  of  total  contract  demand 
Energy  Charge:  None 
Additional  Energy  Charge:  9.13  mills 
per  kilowatt-hour 
Energy  to  be  Furnished  by  the 
Government:  The  Government  shall 
make  available  each  contract  year  to  the 
Customer  from  the  Projects  and  the 
Customer  will  accept  an  allocation  of 
1,500  kilowatt-hours  of  energy  for  each 
kilowatt  of  contract  demand.  A  contract 
year  is  defined  as  the  12  months 
beginning  July  1  and  ending  at  midnight 
June  30  of  the  following  calendar  year. 
The  energy  made  available  for  a  contract 
year  shall  be  scheduled  monthly  such 
that  the  maximum  amount  scheduled  in 
any  month  shall  not  exceed  240  hours 
per  kilowatt  of  the  Customer's  contract 
demand  and  the  minimum  amount 
scheduled  in  any  month  shall  not  be 
less  than  60  hours  per  kilowatt  of  the 
Customer's  contract  demand.  The 


Customer  may  request  and  the 
Government  may  approve  energy 
scheduled  for  a  month  greater  Uian  240 
hours  per  kilowatt  of  the  Customer's 
contract  demand;  provided,  that  the 
combined  schedule  of  all  Southeastern 
Customers  outside  TVA  and  served  by 
TVA  does  not  exceed  240  hours  per 
kilowatt  of  the  total  contract  demands  of 
these  Customers. In  the  event  that  any 
portion  of  the  capacity  allocated  to  the 
Customers  is  not  initially  delivered  to 
the  Customers  as  of  the  beginning  of  a 
full  contract  year,  the  1500  kilowatt 
hours  shall  be  reduced  1/12  for  each 
month  of  that  year  prior  to  initial 
delivery'  of  such  capacity. 

For  billing  purposes,  each  kilowatt  of 
capacity  will  include  1500  kilowatt- 
hours  energy  per  year.  Customers  will 
pay  for  additional  energy  at  the 
additional  energy  rate. 

Billing  Month:  The  billing  month  for 
power  sold  under  this  schedule  shall 
end  at  2400  hours  CDT  or  CST, 
whichever  is  currently  effective  on  the 
last  day  of  each  calendar  month. 

Wholesale  Power  Rate  Schedule  CTV- 
1-E 

Availability:  This  rate  schedule  shall 
be  available  to  the  Tennessee  Valley 
Authority  (hereinafter  called  TVA). 

Applicability:  This  rate  schedule  shall 
be  applicable  to  electric  capacity  and 
energy  generated  at  the  Dale  Hollow, 
Center  Hill,  Wolf  Creek.  Old  Hickor\'. 
Cheatham,  Barkley.  J-  Percy  Priest,  and 
Cordell  Hull  Projects  (all  of  such 
projects  being  hereafter  called 
collectively  the  "Cumberland  Projects") 
and  the  Laurel  Project  sold  under 
agreement  between  the  Department  of 
Energy  and  TVA. 

Character  of  Service:  The  electric 
capacity  and  energy  supplied  hereunder 
will  be  three-phase  alternating  current 
at  a  frequency  of  approximately  60 
Hertz  at  the  outgoing  terminals  of  the 
Cumberland  Projects'  switchyards. 

Monthly  Rates:  The  monthly  rate  for 
capacity  and  energy  sold  under  this  rate 
schedule  shall  be: 
Demand  Charge:  Si. 907  per  kilowatt/ 

month  of  total  demand  as  determined 

by  the  agreement  between  the 

Department  of  Energy  and  TVA. 
Energy  Charge:  None 
Additional  Energy  Charge:  9.13  mills 

per  kilowatt-hour 

Energy  to  be  Made  Available:  The 
Department  of  Energy  shall  determine 
the  energy  that  is  available  from  the 
projects  for  declaration  in  the  billing 
month. 

To  meet  the  energy  requirements  of 
the  Department  of  Energy's  customers 
outside  the  TVA  area  (hereinafter  called 


Other  Customers),  768,000  megawatt- 
hours  of  net  energy  shall  be  available 
aimually  (including  36,900  megawatt- 
hours  of  annual  net  energy  to 
supplement  energj'  available  at  Laurel 
Project).  The  energy  requirement  of  the 
Other  Customers  shall  be  available 
aimually.  divided  monthly  such  that  the 
maximum  available  in  any  month  shall 
not  exceed  240  hours  per  kilowatt  of 
total  Other  Customers  contract  demand, 
and  the  minimum  amount  available  in 
any  month  shall  not  be  less  than  60 
hours  per  kilowatt  of  total  Other 
Customers  demand. 

In  the  event  that  any  portion  of  the 
capacity  allocated  to  Other  Customers  is 
not  initially  delivered  to  the  Other 
Customers  as  of  the  beginning  of  a  full 
contract  year.  (July  through  June),  the 
1500  hours,  plus  any  such  additional 
energ)'  required  as  discussed  above, 
shall  be  reduced  '  i:;  for  each  month  of 
that  year  prior  to  initial  deliver^'  of  such 
capacity. 

The  energy  scheduled  by  TVA  for  use 
within  the  TVA  System  in  any  billing 
month  shall  be  the  total  energv 
delivered  to  TVA  less  (1)  an  adjustment 
for  fast  or  slow  meters,  if  any.  (2)  an 
adjustment  for  Barkley-Kentucky  Canal 
of  15.000  megawatt-hours  of  energy 
each  month  which  is  delivered  to  TVA 
under  the  agreement  from  the 
Cumberland  Projects  without  charge  to 
TVA,  (3)  the  energy  scheduled  by  the 
Department  of  Energy  in  said  month  for 
the  Other  Customers  plus  losses  of  two 
(2)  percent,  and  (4)  station  sen'ice 
energv  furnished  by  TVA. 

Each  kilowatt  of  capacity  will  include 
1500  kilowatt-hours  of  energy  per  year, 
which  is  defined  as  base  energy.  Energy 
received  in  excess  of  1500  kilowatt- 
hours  per  kilowatt  will  be  subject  to  an 
additional  energy  charge  identified  in 
the  monthly  rates  section  of  this  rate 
schedule. 

Billing  Month:  The  billing  month  for 
capacity  and  energy  sold  under  this 
schedule  shall  end  at  2400  hours  CDT 
or  CST.  whichever  is  currently  effective, 
on  the  last  day  of  each  calendar  month. 

Contract  Year:  For  purposes  of  this 
rate  schedule,  a  contract  year  shall  be  as 
in  Section  13.1  of  the  .Southeastern 
Power  Administration — Tennessee 
Valley  Authority  Contract. 

Service  Interruption:  When  delivery 
of  capacity  to  TVA  is  interrupted  or 
reduced  due  to  conditions  on  the 
Department  of  Energy's  system  that  are 
beyond  its  control,  the  Department  of 
Energy  will  continue  to  make  available 
the  portion  of  its  declaration  of  energy 
that  can  be  generated  with  the  capacity 
available. 

For  such  interruption  or  reduction 
(exclusive  of  any  restrictions  provided 
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in  the  agrpement)  due  to  cnnditmns  nn 
the  Department  of  PInerRVs  system 
vvhu  h  have  not  been  HrrrmK»'d  fur  and 
dgr^^t}d  tu  in  advance,  the  demand 


charge  for  scheduled  capacity  made 

available  to  TVA  will  be  reduced  as  to 
the  kilnvvatts  of  such  scheduled  r:apacity 
whuh  have  been  su  interrupted  or 


reduced  for  each  day  in  accordance  with 
the  following  formula: 


I        Number  of  kilowatts  una\ailable       ^ 
(for  at  ka.st  I  2  hours  in  an>  calendar  day, 


Monthlv  Capacity  Charge  I 


V 


Number  i)f  Days  in 
Billing  Month 


Contract  Demand 
880.000  Kilowatts  ) 


Power  Factor:  TV'A  shall  take  capac  itv 
and  energv  from  the  Department  of 
Energv  at  such  power  factor  as  wdl  he^t 
serve  TV'A's  svstem  from  time  to  time; 
provided,  that  TV'A  shall  not  impose  a 
power  factor  of  less  than   85  lagging  on 
the  Department  of  Energy's  facilities 
vvhic:h  requires  operation  contrary  to 
good  operating  practice  or  results  in 
overload  or  impairment  of  su(  h 
facilities. 

Wholesale  Power  Rate  Schedule  SJ-1- 
B 

Avoilabilitv  Th\s  rate  schedule  shall 
be  available  to  Memongahela  Power 
Company  for  energy  from  the  Stonewall 
[ackson  Pro|ect  (hereinafter  railed  the 
Project) 

Applicohilitv  This  rate  schedule  shall 
be  applicable  to  energy  made  available 
bv  the  Government  from  the  Project  and 
sold  in  wholesale  quantities 

Character  of  'Venice  The  electric 
capacity  and  energy  supplied  hereunder 
will  be  three-phase  alternating  current 
at  a  nominal  frequencv  of  60  (  vcles  per 
second  delivereci  at  the  delivery  points 
of  the  customer 

Monthlv  Rate-  The  monthly  rate  for 
energy  made  available  or  delivered 
under  this  rate  s(  hedule  shall  be  the 
lower  of; 

(a)  The  energy  equivalent  rate  of 
Cumberland  Rate  Schedule  CC-l-F, 
which  is  38.1  mills  per  kwh,  or; 

fbl  The  sum,  as  reasonably 
determined  by  Monongahela  Power 
Company  (Buyer),  of  (1 1  and  (2)  below 
calculatedfor  each  period  as  to  which 
the  determination  is  being  made, 
(normally  monthly)  based  on  costs  and 
net  generation  of  Buyer  and  other 
regulated  subsidiaries  of  Allegheny 
Power  Svstem,  Inc.  to  produce  energy 
from;  Ft.  Martin  l?nits  Nos.  1  and  2, 
Hatfield  Ferry  Units  Nos.  1,2,  and  3, 
Harrison  Units  Nos.  1,  2,  3,  and 
Pleasants  Units  Nos   1  and  2 

(1)  The  accrued  expense  in  FERC 
Account  501  (fuel  expense)  or  such 
appropriate  similar  account  as  the  FERC 
may  from  time  to  time  establish  for  fuel 
expense  for  steam  power  generation, 
divided  by  the  actual  net  generation  in 
kilowatt-hours,  exclusive  of  plan  use, 
plus 


(2)  l)nf  halt  of  the  ai;crued  expenses 
in  FERC  .Accounts  510- .S14 
tmaintenaiu  e  exjiense).  in(;lusiye,  of 
such  other  appropriate  similar  accounts 
as  FER{'  may  from  time  to  time  establish 
for  inaintenanie  e\[)ense  for  steam 
power  generation,  divided  by  the  actual 
net  generati(m  in  kilowatt-hours, 
exclusive  of  plant  use. 

Eu'TSiV  Made  Available:  Project 
energv  t;rnerated  by  the  Distiit.t  at  the 
Pro)e(  t  ►'X(  ept  energy  use  in  the 
produc  tion  of  such  energy  or  utilized  by 
the  District  for  its  operations  at  the 
location  of  the  project 

Billing  Month   Buyer  shall  read  the 
metering  devices  within  three  business 
days  of  the  end  of  each  c;alendar  month 
and  will  rentier  payment  within  15  days 
ot  such  reading. 

(j)n(litions  of  Ser\'ice:  The  (;ustomer 
shall  at  its  own  expense  provide,  install, 
dud  maintain  on  its  side  of  eaf;h 
delivery  point  the  equipment  necessary 
to  protect  and  control  its  own  system.  In 
so  doing,  the  installation,  adjustment, 
and  setting  of  all  such  control  and 
protective  equipment  .it  or  near  the 
point  of  dcdiverv  shall  be  c;oordinated 
with  that  which  is  installed  by  and  at 
the  expense  of  the  Mommgahela  Power 
("ompany  on  its  side  of  the  delivery 
point 

IFR  Dcx;   0.^-25.501  Filed  10-7-03:  8  45  am! 
BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Georgia-Alabama-South  Carolina 
System 

AGENCY:  Southeastern  Power 
.Administration.  DOE. 
ACTION:  Noliie  of  Rate  Order, 


SUMMARY:  The  Deputy  Secretary  of  the 
Department  of  Energy,  confirmed  and 
approved,  on  an  interim  basis.  Rate 
Schedules  SOCO-l-B,  S()CO-2-B, 
SOC()-3-B,  SCX:0-4-B,  ALA-l-K. 
MISS-l-K.  Duke-l-B,  Duke-2-B.  Duke- 
3-B,  Duke-4-B,  ,Santee.-l-B,  .Santee-2-B. 
Santee-3-B,  Santee-4-B,  SCE&G-l-B, 
.SC:EACr-2-B,  SCE&C>-3-B,  SCE&G-4-B. 
Regulation-].  Repiacement-1,  Pump-1- 
A,  and  Pump-2  The  rates  were 


approved  on  an  interim  basis,  effective 
on  October  1,  2003,  and  through 
September  30,  2007.  and  are  subject  to 
confirmation  and  final  approval  by  the 
Federal  Energy  Regulatory  Commission. 
DATES:  Approval  of  rate  on  an  interim 
basis  is  effective  through  September  30, 
2007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leon  Jourolmon,  Assistant 
Administrator,  Finance  &  Marketing, 
Southeastern  Power  Administration, 
Department  of  Energy,  1166  Athens 
Tech  Road,  Elberton,  Georgia  30635- 
6711,  ( 7061-213-3800. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Energy  Regulatory  Commission, 
bv  Order  issued  July  15,  2003,  in  Docket 
No.  EF02-301 1-000.  confirmed  and 
approved  Wholesale  Power  Rate 
Schedules  SOCO-l-A.  SOCO-2-A, 
SOCO-3-A,  SOCO-4-A,  ALA-l-J. 
MISS-l-I,  Duke-l-A,  Duke-2-A,  Duke- 
3-A,  Duke-4-A,  Santee-1-A,  Santee-2- 
A.  Santee-3-A,  Santee-^-A,  SCE&G-l- 

A.  SCE&G-2-A,  SCE&G-3-A,  SCE&G- 
4-A,  Regulation-1,  Replacement-1, 
Pump-1-A,  and  Pump-2.  Rate  schedules 
SOCO-l-B,  SOCO-2-B,  SOCO-3-B, 
SOCO-4-B,  ALA-l-K.  MISS-l-K. 
Duke-l-B,  Duke-2-B,  Duke-3-B,  Duke- 
4-B,  Santee-1-B,  Santee-2-B,  Santee-3- 

B,  Santee-4-B,  SCE&G-l-B,  SCE&G-2- 
B.  SCE&G-3-B,  SCE&G-4-B, 
Regulation-1,  Replacement-1,  Pump-1- 
A,  and  Pump-2  replace  these  schedules. 

Dated;  September  26,  2003. 
Kyle  E.  McSlairow, 

Deputy  Secretary. 

In  the  Matter  of  Southeastern  Power 

Administration  B: — Georgia-Alabama- 
South  Carolina  Rates;  Rate  Order;  No. 
Southeastern -44 

Order  Confirming  and  Approving 
Power  Rates  on  an  Interim  Basis 

Pursuant  to  Sections  302(a)  and 
301(b)  of  the  Department  of  Energy 
Organization  Act,  Public  Law  95-91,  the 
functions  of  the  Secretary  of  the  Interior 
and  the  Federal  Power  Commission 
under  Section  5  of  the  Flood  Control 
Act  of  1944,  16  U.S.C.  825s,  relating  to 
the  Southeastern  Power  Administration 
(Southeastern)  were  transferred  to  and 
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vested  in  the  Secretary  of  Energy.  By 
Delegation  Order  No.  00-037.00 
(December  6,  2001),  the  Secretary  of 
Energy  delegated  to  the  Administrator  of 
Southeastern  the  authority  to  develop 
power  and  transmission  rates,  and 
delegated  to  the  Deputy  Secretary  of  the 
Department  of  Energy  the  authority  to 
confirm,  approve,  and  place  in  effect 
such  rates  on  an  interim  basis  and 
delegated  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  the 
authority  to  confirm  and  approve  on  a 
final  basis  or  to  disapprove  rates 
developed  by  the  Administrator  under 
the  delegation.  This  rate  order  is  issued 
by  the  Deputy  Secretary  pursuant  to 
said  delegation. 

Background 

Power  from  the  Georgia-Alabama- 
South  Carolina  System  is  presently  sold 
under  Wholesale  Power  Rate  Schedules 
SOCO-l-A,  SOCO-2-A,  SOCO-3-A, 
SOCO-4-A,  ALA-l-J,  MISS-l-J,  Duke- 
1-A,  Duke-2-A,  Duke-3-A.  Duke-4-A, 
Santee-1-A,  Santee-2-A,  Santee-3-A, 
Santee-4-A,  SCE&G-l-A,  SCE&G-2-A, 
SCE&G-3-A,  SCE&G-4-A,  Regulation-1 , 
Replacement-1,  Pimip-1-A,  and  Pump- 
2.  These  rate  schedules  were  approved 
by  the  FERC  on  July  15,  2003,  for  a 
period  ending  September  30,  2007  (104 
FERC  62028). 

Public  Notice  and  Comment 

Notice  of  proposed  rate  adjustment 
was  published  in  the  Federal  Register 
April  16,  2003  (68  FR  18619).  In  the 
notice,  Southeastern  proposed  a  rate 
increase  of  about  twenty  per  cent.  The 
notice  advised  interested  parties  of  a 
public  information  and  comment  forum 
to  be  held  in  Atlanta,  Georgia  on  May 
29,  2003  Written  comments  were 
accepted  on  or  before  July  15,  2003.  The 
following  is  a  summary  of  the 
comments: 

Staff  Review  of  Public  Comments 

Notice  of  proposed  rate  adjustment 
was  published  in  the  Federal  Register 
April  16,  2003  (68  FR  18619).  The 
notice  advised  interested  parties  of  a 
proposed  rate  increase  of  about  twenty 
percent  (20%).  A  public  information    . 
and  comment  forum  was  scheduled  for 
May  29,  2003.  Written  comments  were 
accepted  on  or  before  July  15,  2003. 
Written  comments  were  received  from 
two  sources  pursuant  to  this  notice. 

The  following  comments  were 
received  during  the  public  comment 
period.  Southeastern  response  follows 
each  comment. 

Comment  1 :  With  respect  to  the 
Richard  B.  Russell  Project,  the 
Customers  reserve  the  right  to  comment 


on  the  final  cost  allocation,  once  it  is 
completed. 

Response  1:  Southeastern  will  support 
the  Customers  right  to  respond  to  the 
cost  allocation,  once  the  Corps  has 
provided  a  completed  draft  to 
Southeastern. 

Comment  2:  The  Customers  would 
like  to  commend  Southeastern  for  its 
decision  to  exclude  from  its  proposed 
rates  Interest  During  Construction 
("IDC")  costs  associated  with  the 
Russell  Project  from  Fiscal  Year  1993 
going  forward.  These  interest  costs  have 
accumulated  as  a  result  of  protracted 
litigation  between  local  and  national 
environmental  groups,  the  South 
Carolina  Department  of  Natural 
Resources  ("SCDNR"),  and  the  Federal 
Government.  The  Customers  neither 
initiated  nor  participated  in  the 
litigation,  nor  were  they  responsible  for 
the  decision  to  proceed  with 
construction  when  there  was  no 
certainty  as  to  whether  or  not  the  project 
would  become  commercially  operable. 
The  Customers  should  not  be  held 
responsible  for  paying  the  interest  that 
has  accumulated  as  a  result  of  this 
litigation. 

There  is  an  important  precedent  for 
Southeastem's  proposed  exclusion  of 
Russell  Project  costs  that  are  not 
properly  considered  used  and  useful  for 
hydropower  generation:  the 
Southwestern  Power  Administration's 
(Southwestern)  treatment  of 
hydropower's  cost  allocation  share  at 
the  Harry  S.  Truman  Project  in 
Missouri.  The  Customers  understand 
that  Southwestern  emd  the  Corps  have 
completed  an  arrangement  whereby  a 
significant  portion  of  hydropower's 
original  cost  allocation  has  been 
reallocated  away  from  hydropower, 
because  some  of  the  costs  are  not 
properly  borne  by  hydropower.  The 
Southwestern-Corps  agreement  for  the 
Tnmian  Project  is  based  on  the 
important  concept  that  costs  incurred 
for  project  construction  that  are  neither 
used  nor  useful  for  hydropower  should 
not  be  included  in  customer  rates.  For 
these  reasons,  we  support  the 
methodology  that  Southeastern  has 
selected  in  excluding  IDC  costs  from  its 
rate  base  in  the  present  repayment  study 
and  urge  Southeastern  to  support 
permanent  exclusion  of  IDC  costs  to 
resolve  the  question. 

Response  2:  Southeastern  believes 
that  IDC  costs  are  legitimate  costs  that 
should  be  recovered.  The  question  is 
when  should  the  IDC  computation  end 
and  to  what  purpose  the  IDC  should  be 
allocated.  The  portion  of  the  IDC  costs 
at  the  Richard  B.  Russell  Project  of 
concern  to  Southeastern  are  the  IDC 
costs  that  accumulated  over  the  nine- 


year  period,  from  1993  to  2002.  These 
costs  occurred  when  the  pump-back 
units  at  the  project  were  available  for 
use:  however,  a  Federal  District  Court 
enjoined  their  operation  until  2002. 
Southeastern  is  in  discussion  with  the 
Corps  of  Engineers  on  how  these 
particular  costs  should  be  treated. 
Southeastern  does  not  comment  on  the 
Customers'  characterization  of  the 
treatment  of  IDC  costs  at  the  Harry  S. 
Truman  Project. 

Comment  3:  Several  comments 
pertained  to  the  appropriateness  and 
accuracy  of  the  estimates  for  Corps 
Operation  &  Maintenance  Expenses 
(O&M)  and  Renewals  &  Replacements 
(R&R).  Examples  are  as  follows: 

•  The  SeFPC  is  particularly 
concerned  about  the  Corps'  cost 
estimates  of  O&M  Expenses,  as  reflected 
in  its  proposed  rates.  Southeastem's 
Rate  and  Repayment  study  dated  May 
29,  2003.  assumes  an  increase  from 
$36,591,149  in  fiscal  year  2004  to 
$37,949,000  in  fiscal  year  2005  for 
Corps'  O&M  expenses.  We  believe  these 
projections  do  not  accurately  reflect  the 
Corps'  annual  appropriations,  a£ 
provided  by  Congress.  Proposed  O&M 
funding  for  Corps'  projects  in  the 
Georgia-Alabama-South  Carolina 
System  has  decreased  significantly  in 
the  President's  budget  request  for  the 
upcoming  fiscal  year.  Unless  Congress 
ignores  the  President's  request  and 
mcreases  O&M  funding  levels  across- 
the-board  for  these  projects,  we  fear  that 
Southeastem's  customers  may  be 
charged  for  costs  that  will  never  be 
incurred  for  actual  O&M. 

•  The  Customers  believe 
Southeastern  should  take  a  closer  look 
at  the  differences  between  the  projected 
R&R  expenses  provide  by  the  Corps  in 
its  repayment  study  and  the  proposed 
Congressional  appropriations  for  Corps' 
Construction  General  funds  in  the 
upcoming  fiscal  year. 

•  [The  Customers)  would  like  to  work 
closely  with  Southeastern  and  the  Corps 
to  ensure  that  the  O&M  and  R&R 
projections  in  Southeastem's  rates  are 
consistent  with  funds  appropriated  by 
Congress.  For  example,  one  method 
Southeastern  may  use  is  a  three-year 
historical  average  of  the  amounts  the 
Corps  was  appropriated. 

Response  3:  Southeastern  is  using 
projections  of  Corps  O&M  expenses 
provided  by  the  Corps  in  April  2002. 
Southeastern  believes  these  earlier 
estimates  are  more  reasonable  than 
those  provided  most  recently. 

However,  capitalized  cost  projections 
used  in  developing  these  proposed  rates 
are  those  most  recently  provided  by  the 
Corps.  Southeastern  is  concerned  with 
the  disparity  between  the  capitalized 
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projections  included  in  the  system 
repavment  study  and  the  funding  for 
capitalized  item  ac;tually  providt-d  hv 
the  Corps.  Section  10  fi  j  nf  DOE 
Procedure  RA  6120.2  requires  that 
"Future  replacement  costs  will  be 
included  in  the  repaym.ent  studies  by 
adding  the  estimated  capital  cost  of 
replacement  to  the  unpaid  Federal 
Investment  in  the  year  each  replacement 
is  estimated  to  go  into  service,  and 
adding  it  to  the  allowable  unamortized 
investment."  As  such.  Southeastern 
must  include  the  best  available 
projection  of  Corps  replacements  in  the 
repayment  studv 

Comment  4:  The  Customers 
understand  that  at  the  Walter  F.  George 
project,  capital  additions  for  2003  are 
projected  to  be  in  excess  of  S24  million. 
The  Customers  understand  that  portions 
of  these  costs  mav  be  for  purposes  other 
than  hydropower.  and  therefore  should 
be  excluded  from  the  repavment  stuch;. 

Response  4:  The  comment  refers  to 
the  costs  of  construction  of  a  Secant 
Wall  at  the  Walter  F  George  Project. 
This  wall  is  necessary  to  pre\>'nt 
seepage  of  water  under  the  Waltt-r  F. 
George  Dam.  Southeastern  considers 
this  investment  to  qualifv  as  'Dam 
Safetv  '  Therefore,  uiuier  V.^  l'  S.C]. 
467n;  100  STAT.  42bJ.  fifteen  per  cent 
(15"<-)  of  the  project  cost  should  qualif\' 
for  c:ost  recoverv  as  a  joint  cost  while 
the  remainder  should  be  considered 
non-reimbursable.  As  of  the  time  of  this 
rate  adjustment,  the  Corps  has  not 
concurred  with  Southeastern  in  this 
opinion   I'ntil  the  Corps  concurs  with 
Southeastern  in  this  opinion. 
Southeastern  will  include  100  percent 
of  the  loiiit  cost.s  allocated  to  ptjwer  in 
the  Repayment  Study  for  the  Georgia- 
.Mabama-South  Carolina  System. 

Discussion 

System  Repayment 

An  examination  of  Southeastern's 
revised  system  power  repayment  study, 
prepared  in  July  2003,  for  the  Georgia- 
Alabama-South  Carolina  Svstem.  shows 
that  with  the  proposed  rates,  all  system 
power  costs  are  paid  within  the  50-year 
repavment  period  required  bv  existing 
law  and  DOE  Procedure  RA  hi 20,2.  The 
.Administrator  of  Southeastern  has 
certified  that  the  rates  are  consistent 
with  applicable  law  and  that  they  are 
the  lowest  possible  rates  to  customers 
consistent  with  sound  business 
principles. 

Environmental  Impact 

Southeastern  hr:s  reviewed  the 
possible  environmental  impacts  of  the 
rate  adjustment  under  consideration  and 
has  concluded  that,  because  the 


adjusted  rates  would  not  significantly 
affect  the  qualitv  of  the  human 
environment  within  the  meaning  of  the 
National  Fnvircmmental  Policy  Act  of 
1969.  the  proposed  action  is  not  a  major 
Federal  action  for  which  preparation  of 
an  Environmental  Impact  Statement  is 
requirt^d. 

Availability  nf  Information 

Information  regarding  these  rates, 
including  studies,  and  other  supporting 
materials  is  available  for  public  review 
in  the  offic  es  of  Southeastern  Power 
Administration.  1166  .Mhens  Tech 
Road,  Elberton,  (leorgia  30635-6711. 

Submission  tu  the  Federal  Energy 
Regiilnton.'  Commission 

The  rates  hereinafter  confirmed  and 
appro\ed  on  an  interim  basis,  tcjgether 
with  supporting  documents,  will  be 
submitted  [)romptlv  to  the  Federal 
Energv  Regulalorv  Commission  for 
confirmation  and  approval  on  a  final 
basis  for  a  period  beginning  October  1, 
2003,  and  ending  no  later  than 
September  30,  2007, 

Order 

In  \  lew  of  the  foregoing  and  pursuant 
to  the  authoritv  \ested  in  me  as  the 
Deputv  Secretarv-  of  Energy.  I  herebv 
confirm  and  approve  on  an  interim 
basis,  effective  October  1.  200.3.  attached 
Wholesale  Pnwer  Rate  Schedules 
SOCO-l-B.  .SOCO-2-B.  SOCO-3-B. 
SOCO-4-B,  ALA-l-K.  MISS-l-K, 
Duke-l-R.  Duke-2-B.  nuke-3-B,  Duke- 
4-B.  Santee-1-B.  Santee-2-B,  ,Santee-3- 
B,  Santee-4-B,  ,SCE&(;-1-B,  SCE&G-2- 
B,  .SCE&Ct-3-B,  SCE&C;-4-B, 
Regulation-1.  Replacement-1.  Pump-1- 
.\.  ,ind  Pum[i-2  The  rate  schedules  shall 
remain  in  effect  on  an  interim  basis 
through  September  30.  2007.  unless 
such  period  is  extended  or  until  the 
FERt;  ccinfirms  and  approves  them  or 
substitute  rate  schedules  on  a  final 
basis. 

Dated.  September  26.  2003. 
Kyle  E.  M«:Slarrow, 

Deputy  Secretary 

Wholesale  Power  Rate  Schedule  SOCO- 
1-B 

AMiihihilitv  This  rate  sihedule  shall 
be  available  to  public;  tiociies  and 
cooperatne.s  (any  one  of  whom  is 
hereinafter  i  ailed  the  Customer)  in 
Georgia.  Alabama,  Missis.sippi.  and 
Florida  to  whom  power  mav  he 
transmitted  and  scheduled  pursuant  to 
contracts  between  the  Government  and 
Southern  (^ompanv  .Services. 
Incorporated  (hereinafter  called  the 
Ojmpanv]  and  \he  (aistomer.  Nothing  in 
this  rate  schedule  shall  preclude 
modific:ations  to  the  aforementioned 


contracts  to  allow  an  efigible  customer 
to  elect  service  under  another  rate 
schedule?. 

Applicability:  This  rate  schedule  shall 
be  applicable  to  the  sale  at  wholesale  of 
power  and  accompanying  energy 
generated  at  the  Allatoona,  Buford,  J. 
Strom  Thurmond,  Walter  F.  George, 
Hartwell,  Millers  Ferry,  West  Point, 
Robert  F.  Henry,  Carters  and  Richard  B. 
Russell  Projects  and  sold  under 
appropriate  contracts  between  the 
Government  and  the  Customer.  This  rate 
schedule  does  not  apply  to  energy  from 
pumping  operations  at  the  Carters  and 
Richard  B.  Russell  Projects. 

Character  of  Senice:  The  electric 
capacity  and  energy  supplied  hereunder 
will  be  delivered  at  the  delivery  points 
of  the  Customer  on  the  Company's 
transmission  and  distribution  system. 

Monthly  Hate:  The  monthly  rate  for 
capacity,  energy,  and  generation 
services  provided  under  this  rate 
schedule  for  the  period  specified  shall 
be: 
Capacity  Charge:  S3. 39  Per  kilowatt  of 

total  contract  demand  per  month. 
Energy  Charge:  8.39  Mills  per  kilowatt- 
hour. 

Generation  Services:  $0.12  Per 
kilowatt  of  total  contract  demand  per 
month. 

Additional  rates  for  Transmission, 
Svstem  Control,  Reactive,  and 
Regulation  Services  provided  under  this 
rate  .schedule  shall  be  the  rates  charged 
Southeastern  Power  Administration  by 
the  Companv.  Future  adjustments  to 
these  rates  will  become  effective  upon 
acceptance  for  filing  by  the  Federal 
Energy  Regulator}'  Commission  of  the 
Company's  rate. 

Transmission:  $2.08  Per  kilowatt  of 
total  contract  demand  per  month  as  of 
March  2003  is  presented  for  illustrative 
purposes. 

The  initial  transmission  charge  will 
be  the  Customer's  ratable  share  of  the 
Transmission  and  Distribution  Charges 
paid  bv  the  Goveriunent.  The  initial 
monthly  transmission  demand  charge 
shall  be  determined  by  multiplying  the 
Government's  Load  Ratio  Share  time 
one  twelfth  {'  u)  of  Southern 
Companies'  Annual  Transmission  Costs 
as  specified  in  Scdiedule  1  of  the 
Government-Company  Contract.  The 
transmission  charges  are  governed  by 
and  subject  to  refund  based  upon  the 
determination  in  proceedings  before  the 
Federal  Energy  Regulatory  Commission 
(FERC)  involving  Southern  Companies' 
Open  Access  Transmission  Tariff 
(OATT).  The  distribution  charges  may 
be  modified  by  FERC  pursuant  to 
application  by  the  Company  under 
.Section  205  of  the  Federal  Power  Act  or 
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the  Government  under  Section  206  of 
the  Federal  Power  Act. 

Proceedings  before  FERC  involving 
the  OATT  or  the  Distribution  charge 
may  result  in  the  separation  of  charges 
currently  included  in  the  transmission 
rate.  In  this  event,  the  Government  may 
charge  the  Customer  for  any  and  all 
Southeastern  rate  transmission  and 
distribution  charges  paid  by  the 
Government  in  behalf  of  the  Customer. 

Scheduling,  System  Control  and 
Dispatch  Service:  $0.0806  Per  kilowatt 
of  total  contract  demand  per  month. 

Reactive  Supply  and  Voltage  Control 
from  Generation  Sources  Service:  $0.11 
Per  kilowatt  of  total  contract  demand 
per  month. 

Regulation  and  Frequency  Response 
Service:  $0.0483  Per  kilowatt  of  total 
contract  demand  per  month. 

Transmission,  System  Control, 
Reactive,  and  Regulation  Serrices:  The 
charges  for  Transmission,  System 
Control,  Reactive,  and  Regulation 
Services  shall  be  governed  by  and 
subject  to  refund  based  upon  the 
determination  in  the  proceeding 
involving  Southern  Companies'  Open 
Access  Transmission  Tariff. 

Contract  Demand:  The  contract 
demand  is  the  amount  of  capacity  in 
kilowatts  stated  in  the  contract  which 
the  Government  is  obligated  to  supply 
and  the  Customer  is  entitled  to  receive. 

Energy  to  be  Furnished  by  the 
Government:  The  Government  will  see 
to  the  Customer  and  the  Customer  wiy 
purchase  from  the  Government  energy 
each  billing  month  equivalent  to  a 
percentage  specified  by  contract  of  the 
energy  made  available  to  the  company 
(less  applicable  losses).  The  Customer's 
contract  demand  and  accompanying 
energy  will  be  allocated  proportionately 
to  its  individual  delivery  points  served 
from  the  Company's  system.  As  of 
March  2003,  applicable  energy  losses 
are  as  follows: 

Transmission  Facilities    3.0% 
Distribution  Substations    0.9% 
Distribution  Lines     2.25% 

These  losses  shall  be  effective  until 
modified  by  the  Federal  Energy 
Regulatory  Commission,  pursuant  to 
application  by  Southern  Companies 
under  Section  205  of  the  Federal  Power 
Act  or  Southeastern  under  Section  206 
of  the  Federal  Power  Act  or  otherwise. 

Billing  Month:  The  billing  month  for 
power  sold  under  this  schedule  shall 
end  at  1 2  midnight  on  the  last  day  of 
each  calendar  month. 

Wholesale  Power  Rate  Schedule  SOCO- 
2-B 

Availability:  This  rate  schedule  shall 
be  available  to  public  bodies  and 


cooperatives  (any  one  of  whom  is 
hereinafter  called  the  Customer)  in 
Georgia,  Alabama,  Mississippi,  and 
Florida  to  whom  power  may  be 
transmitted  pursuant  to  contracts 
between  the  Government  and  Southern 
Company  Services,  Incorporated 
(hereinafter  called  the  Company)  and 
the  Customer.  The  Customer  is 
responsible  for  providing  a  scheduling 
arrangement  with  the  Government. 
Nothing  in  this  rate  shall  preclude 
modifications  to  the  aforementioned 
contracts  to  allow  an  eligible  customer 
to  elect  service  under  another  rate 
schedule. 

Applicability:  This  rate  schedule  shall 
be  applicable  to  the  sale  at  wholesale  of 
power  and  accompanying  energy 
generated  at  the  AUatoona,  Buford,  ]. 
Strom  Thm-mond,  Walter  F.  George, 
Hartwell,  Millers  Ferry,  West  Point, 
Robert  F.  Henry,  Carters  and  Richard  B. 
Russell  Projects  and  sold  under 
appropriate  contracts  between  the 
Government  and  the  Customer.  This  rate 
schedule  does  not  apply  to  energy  from 
pumping  operations  at  the  Carters  and 
Richard  B.  Russell  Projects. 

Character  of  Service:  The  electric 
capacity  and  energy  supplied  hereunder 
will  be  delivered  at  the  delivery  points 
of  the  Customer  on  the  Company's 
transmission  and  distribution  system. 

Monthly  Rate:  The  monthly  rate  for 
capacity,  energy,  and  generation 
services  provided  under  this  rate 
schedule  for  the  period  specified  shall 
be: 

Capacity  Charge:  $3.39  Per  kilowatt  of 

total  contract  demand  per  month. 
Energ}'  Charge:  8.39  Mills  per  kilowatt- 
hour. 

Generation  Services:  $0.12  Per 
kilowatt  of  total  contract  demand  per 
month. 

Additional  rates  for  Transmission, 
System  Control,  Reactive,  and 
Regulation  Services  provided  under  this 
rate  schedule  shall  be  the  rates  charged 
Southeastern  Power  Administration  by 
the  Company.  Future  adjustments  to 
these  rates  will  become  effective  upon 
acceptance  for  filing  by  the  Federal 
Energy  Regulatory  Commission  of  the 
Company's  rate. 

Transmission:  $2.08  Per  kilowatt  of 
total  contract  demeuid  per  month  as  of 
March  2003  is  presented  for  illustrative 
purposes. 

The  initial  transmission  charge  will 
be  the  Customer's  ratable  share  of  the 
Transmission  and  Distribution  Charges 
paid  by  the  Government.  The  initial 
monthly  transmission  demand  charge 
shall  be  determined  by  multiplying  the 
Govermnent's  Load  Ratio  Share  time 
one  twelfth  (V12)  of  Southern 


Companies'  Annual  Transmission  Costs 
as  specified  in  Schedule  1  of  the 
Government-Company  Contract.  The 
transmission  charges  are  governed  by 
and  subject  to  refund  based  upon  the 
determination  in  proceedings  before  the 
Federal  Energy  Regulatory  Commission 
(FERC)  involving  Southern  Companies' 
Open  Access  Transmission  Tariff 
(OATT).  The  distribution  charges  may 
be  modified  by  FERC  pursuant  to 
application  by  the  Company  under 
Section  205  of  the  Federal  Power  Act  or 
the  Government  under  Section  206  of 
the  Federal  Power  Act. 

Proceedings  before  FERC  involving 
the  OATT  or  the  Distribution  charge 
may  result  in  the  separation  of  charges 
currently  included  in  the  transmission 
rate.  In  this  event,  the  Government  may 
charge  the  Customer  for  any  and  all 
Southeastern  rate  transmission  and 
distribution  charges  paid  by  the 
Government  in  behalf  of  the  Customer. 

Reactive  Supply  and  Voltage  Control 
from  Generation  Sources  Service: SO.ll 
Per  kilowatt  of  total  contract  demand 
per  month. 

Transmission,  System  Control, 
Reactive,  and  Regulation  Services:  The 
charges  for  Transmission,  System 
Control,  Reactive,  and  Regulation 
Services  shall  be  governed  by  and 
subject  to  refund  based  upon  the 
determination  in  the  proceeding 
involving  Southern  Companies'  Open 
Access  Transmission  Tariff. 

Contract  Demand:  The  contract 
demand  is  the  amount  of  capacity  in 
kilowatts  stated  in  the  contract  which 
the  Government  is  obligated  to  supply 
and  the  Customer  is  entitled  to  receive. 

Energy  to  be  Furnished  by  the 
Government:  The  Government  will  sell 
to  the  Customer  and  the  Customer  will 
purchase  from  the  Goverrunent  energy 
each  billing  month  equivalent  to  a 
percentage  specified  by  contract  of  the 
energy  made  available  to  the  company 
(less  applicable  losses).  The  Customer's 
contract  demand  and  accompanying 
energy  will  be  allocated  proportionately 
to  its  individucd  delivery  points  served 
from  the  Company's  system.  As  of 
March  2003,  applicable  energ\'  losses 
are  as  follows: 

Transmission  facilities     3.0% 
Distribution  Substations    0.9% 
Distribution  Lines     2.25% 

These  losses  shall  be  effective  until 
modified  by  the  Federal  Energ}' 
Regulator}'  Commission,  pursuant  to 
application  by  Southern  Companies 
under  Section  205  of  the  Federal  Power 
Act  or  Southeastern  under  Section  206 
of  the  Federal  Power  Act  or  otherwise. 

Billing  Month:  The  billing  month  for 
power  sold  under  this  schedule  shall 
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end  at  12  midnight  on  the  last  day  of 
each  calendar  month 

Wholesale  Power  Rate  Schedule  SOCO- 
3-B 

Availabilitv:  This  rate  schedule  shall 
be  available  to  public  bodies  and 
cooperatives  (anv  ime  of  whom  is 
hereinafter  called  the  Clustomer)  in 
Georgia.  Alabama,  Mississippi,  and 
Florida  to  whom  power  mav  be 
scheduled  pursuant  to  c;ontracts 
between  the  Government  and  Southern 
Company  Services.  Incorporated 
(hereinafter  called  the  Gompany)  and 
the  Customer  The  (Customer  is 
responsible  for  pro\iding  a  transmission 
arrangement.  Nothing  in  this  rate 
schedule  shall  preclude  modifications 
to  the  aforementioned  contracts  to  allow 
an  eligible  customer  to  elect  service 
under  another  rate  schedule. 

Applicabilitv:  This  rate  schedule  shall 
be  applicable  to  the  sale  at  wholesale  of 
power  and  accompanying  energy 
generated  at  the  Allatuona,  Buford.  I 
Strom  Thurmond.  Walter  F.  Crenrge. 
Hartwell.  Millers  Ferrv.  West  Point. 
Robert  F  Henry.  Carters  and  Ku:hard  B 
Kussell  Projects  (hereinafter  referred  to 
c;ollectivelv  as  the  Projects)  and  sold 
under  appropriate  contracts  t)etween  the 
Government  and  the  Customer  This  rate 
schedule  does  not  apply  to  energy  from 
pumping  (iperatiims  at  the  Carters  and 
Richard  B    Russell  Pro|ects. 

Character  of  Service;  The  electru 
capacity  and  energy  supplied  hereunder 
will  be  delivered  at  the  F'ro]ects. 

Monthlv  Rate:  The  monthlv  rate  for 
capacitv.  energy,  and  generation 
services  provided  under  this  rate 
schedule  for  the  period  specified  shall 
be: 
Capacitv  Charge:  S3, 39  Per  kilowatt  of 

total  {.ontract  demand  per  month. 
Energv  Charge:  8.3')  Mills  per  kilowatt- 
hour 

Generation  Services:  SO.  12  Per 
kilowatt  of  total  contract  deiikinii  per 
month 

Additumal  rates  for  Transinission. 
Svstem  Clontrnl.  Reactive,  ami 
Regulation  Ser\i(:es  provided  uihKt  this 
rate  schedule  >hall  be  the  rates  charged 
Southeastern  Power  Administration  hv 
the  Companv   Future  adiustments  to 
these  rates  will  become  effective  upon 
acceptani:e  for  Filing  bv  the  Federal 
Energv  Regulatorv  Commission  of  the 
C^ompanv's  rate. 

Scneduling.  System  Control  and 
Dispatch  Service:  SO  0806  Per  kilowatt 
of  total  contract  demand  per  month 

Regulation  ami  Frequenc  v  Response 
Service:  SO  U4H  )  Per  kilowatt  of  total 
contract  demand  per  month. 

Transmission,  System  Control. 
Reactive,  and  Regulation  Services:  The 


charges  for  Transmission.  System 
Control.  Reactive,  and  Regulation 
Services  shall  be  governed  by  and 
subject  to  refund  based  upon  the 
determination  in  the  proceeding 
involving  Southern  (Companies'  Open 
.•\ccess  Transmission  Tariff. 

Contract  Demand:  The  contract 
demand  is  the  amount  of  capacity  in 
kilowatts  stated  in  the  contract  which 
the  Ciovernment  is  obligated  to  supply 
and  the  Custtmier  is  entitled  to  receive. 

Energv  to  be  Furnished  bv  the 
Ciovernment:  The  CJovernment  will  sell 
to  the  Customer  and  the  Customer  will 
purchase  from  the  Government  energy 
each  billing  mcmth  equivalent  to  a 
percentage  specified  by  contract  of  the 
energv  made  available  to  the  company 
(less  applicable  losses). 

Billing  Month:  The  billing  month  for 
power  sold  uiuler  this  schedule  shall 
end  at  12  midnight  on  the  last  day  of 
each  calendar  ninnth. 

Wholesale  Power  Rate  Schedule  SOCO- 
4-B 

.Availabilitv;  This  rate  schedule  shall 
be  available  to  public  bodies  and 
cooperativfN  (anv  one  of  whom  is 
hereinafter  called  the  (aistoiner)  in 
Georgia.  Alabama.  Mississippi,  and 
Florida  served  through  thi;  transmission 
facilities  of  .Southern  Companv  .Services. 
Inc.  (hereinafter  i  ailed  the  Company)  or 
the  Georgia  Integrated  Transmission 
Svstem.  The  Ciustomer  is  resp(msible  for 
provi<ling  a  si  heduling  arrangement 
with  the  Government  and  for  providing 
a  transmission  arrangement.  Nothing  in 
this  rate  sc  hedule  shall  preclude 
mo(lifi(  ations  to  the  aforementicmed 
contract;^  to  allow  an  eligible  customer 
to  elect  service  under  another  rate 
schedule 

Applit:abilif\ ,  This  rate  schedule  shall 
be  applicable  to  the  sale  at  wholesale  of 
power  and  act  ompanvmg  energv 
generated  at  the  .Mlatoona.  Buford.  I 
Strom  Thurmond.  Walter  F  CJeorge. 
Hartwt'll.  Millers  Ferry.  West  Point. 
Robert  F.  Henry.  Carters  and  Richard  B. 
Russell  Projects  (hereinafter  referred  to 
r:olle(:tivelv  as  the  Projects)  and  sold 
under  approjiriate  contracts  between  the 
Government  and  the  Ciustomer.  This  rate 
schedule  does  not  apply  to  energy  from 
pumping  operations  at  the  Carters  and 
Ri(  hard  B    Russell  Projects 

Character  of  Service;  The  electric 
capaiitv  and  energy  supplied  hereunder 
will  be  tlelivered  at  the  Pro|e(is 

Monthlv  Rate:  The  monthlv  rate  for 
capacity,  energv .  and  generation 
services  provided  under  this  rate 
schedule  for  the  period  specified  shall 
be:        ^ 
Capacitv  (Charge;  $.3  39  Per  kilowatt  of 

total  contract  demand  per  month. 


Energy  Charge;  8.39  Mills  per  kilowatt- 
hour. 

Generation  Services:  $0.12  Per 
kilowatt  of  total  contract  demand  per 
month. 

Additional  rates  for  Transmission, 
System  Control.  Reactive,  and 
Regulation  Services  provided  under  this 
rate  schedule  shall  be  the  rates  charged 
Southeastern  Power  Administration  by 
the  Company.  Future  adjustments  to 
these  rates  will  become  effective  upon 
acceptance  for  filing  by  the  Federal 
Energy  Regulatory  Commission  of  the 
Company's  rate. 

Transmission,  System  Control, 
Reactive,  and  Regulation  Services:  The 
charges  for  Transmission,  System 
Control,  Reactive,  and  Regulation 
Services  shall  be  governed  by  and 
subject  to  refund  based  upon  the 
determination  in  the  proceeding 
involving  Southern  Companies'  Open 
Access  Transmission  Tariff. 

Contract  Demand:  The  contract 
demand  is  the  amount  of  capacity  in 
kilowatts  stated  in  the  contract  that  the 
Government  is  obligated  to  supply  and 
the  Customer  is  entitled  to  receive. 

Energy  to  be  Furnished  by  the 
Government:  The  Government  will  sell 
to  the  Customer  and  the  Customer  will 
purchase  from  the  Government  energy 
each  billing  month  equivalent  to  a 
percentage  specified  by  contract  of  the 
energy  made  available  to  the  company 
(less  applicable  losses). 

Billing  Month:  The  billing  month  for 
power  sold  under  this  schedule  shall 
end  at  12  midnight  on  the  last  day  of 
each  c:alendar  month. 

Wholesale  Power  Rate  Schedule  ALA- 
1-K 

Availabilitv:  This  rate  schedule  shall 
be  available  to  Alabama  Electric 
Cooperative,  Incorporated  (hereinafter 
called  the  Cooperative). 

.Applicabilitv:  This  rate  schedule  shall 
be  applicable  to  power  and 
accompanying  energy  generated  at  the 
Allatoona,  Buford.  ].  Strom  Thurmond, 
Walter  F.  George.  Hartwell.  Millers 
Ferrv.  West  Point.  Robert  F.  Henry, 
Carters  and  Richard  B.  Russell  Projects 
and  sold  under  contract  between  the 
Ciioperative  and  the  Government.  This 
rate  scJhedule  does  not  apply  to  energy 
from  pumping  operations  at  the  Carters 
and  Richard  B.  Russell  Projects. 

(Character  of  .Service;  The  electric 
capacitv  and  energy  supplied  hereunder 
will  be  three-phase  alternating  current 
at  a  nominal  frequency  of  60  Hertz  and 
and  shall  be  delivered  at  the  Walter  F. 
George.  West  Point,  and  Robert  F.  Henry 
Projects. 

Monthly  Rate;  The  monthly  rate  for 
capacity,  energy,  and  generation 
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services  provided  under  this  rate 

schedule  for  the  period  specified  shall 

be: 

Capacity  Charge:  $3.39  Per  kilowatt  of 

total  contract  demand  per  month. 
Energy  Charge:  8.39  Mills  per  kilowatt- 
hour. 

Generation  Services:  $0.12  Per 
kilowatt  of  total  contract  demand  per 
month. 

Additional  rates  for  Transmission, 
System  Control,  Reactive,  and 
Regulation  Services  provided  under  this 
rate  schedule  shall  be  the  rates  charged 
Southeastern  Power  Administration  by 
the  Company.  Future  adjustments  to 
these  rates  will  become  effective  upon 
acceptance  for  filing  by  the  Federal 
Energy  Regulatory  Commission  of  the 
Company's  rate. 

Transmission,  System  Control, 
Reactive,  and  Regulation  Services:  The 
charges  for  Transmission,  System 
Control,  Reactive,  and  Regulation 
Services  shall  be  governed  by  and 
subject  to  refund  based  upon  the 
determination  in  the  proceeding 
involving  Southern  Companies'  Open 
Access  Transmission  Tariff. 

Energy  to  be  Fvu-nished  by  the 
Government:  The  Government  will  sell 
to  the  Cooperative  and  the  Cooperative 
will  purchase  from  the  Government 
those  quantities  of  energy  specified  by 
contract  as  available  to  the  Cooperative 
for  scheduling  on  a  weekly  basis. 

Billing  Month:  The  billing  month  for 
power  sold  under  this  schedule  shall 
end  at  12  midnight  on  the  last  day  of 
each  calendar  month. 

Wholesale  Power  Rate  Schedule  MISS- 
1-K 

Availability:  This  rate  schedule  shall 
be  available  to  the  South  Mississippi 
Electric  Power  Association  (hereinafter 
called  the  Customer)  to  whom  power 
may  be  wheeled  pursuant  to  contracts 
between  the  Government  and  Alabama 
Elecbric  Cooperative,  Inc.  (hereinafter 
called  AEC). 

Applicability:  This  rate  schedule  shall 
be  applicable  to  the  sale  at  wholesale  of 
power  and  accompanying  energy 
generated  at  the  Allatoona,  Buford,  J. 
Strom  Thurmond,  Walter  F.  George, 
Hartwell.  Millers  Ferry,  West  Point, 
Robert  F.  Henry,  Carters  and  Richard  B. 
Russell  Projects  and  sold  under 
appropriate  contracts  between  the 
Government  and  the  Customer.  This  rate 
schedule  does  not  apply  to  energy  from 
pumping  operations  at  the  Carters  and 
Richafd  B.  Russell  Projects. 

Character  of  Service:  The  electric 
capacity  and  energy  supplied  hereimder 
will  be  three  phase  alternating  current  at 
a  nominal  frequency  of  60  Hertz 
delivered  at  the  delivery  points  of  the 


Customer  on  AEC's  transmission  and 
distribution  system.  The  voltage  of 
delivery  will  be  maintained  within  the 
limits  established  by  the  state  regulatory 
commission. 

Monthly  Rate:  The  monthly  rate  for 
capacity,  energy,  and  generation 
services  provided  imder  this  rate 
schedule  for  the  period  specified  shall 
be: 

Capacity  Charge:  $3.39  Per  kilowatt  of 

total  contract  demand  per  month. 
Energy  Charge:  8.39  Mills  per  kilowatt- 
hour. 

Generation  Services:  $0.12  Per 
kilowatt  of  total  contract  demand  per 
month. 

Additional  rates  for  Transmission, 
System  Control,  Reactive,  and 
Regulation  Services  provided  under  this 
rate  schedule  shall  be  the  rates  charged 
Southeastern  Power  Administration  by 
the  Company.  Future  adjustments  to 
these  rates  will  become  effective  upon 
acceptance  for  filing  by  the  Federal 
Energy  Regulatory  Commission  of  the 
Company's  rate. 

Transmission:  $1.88  Per  kilowatt  of 
total  contract  demand  per  month  as  of 
March  2003  is  presented  for  illustrative 
purposes. 

This  rate  is  subject  to  annual 
adjustment  on  January  1,  and  will  be 
computed  subject  to  the  Appendix  A 
attached  to  the  Government-AEC 
contract. 

Transmission,  System  Control, 
Reactive,  and  Regulation  Services:  The 
charges  for  Transmission.  System 
Control,  Reactive,  and  Regulation 
Services  shall  be  governed  by  and 
subject  to  refund  based  upon  the 
determination  in  the  proceeding 
involving  Southern  Companies'  Open 
Access  Transmission  Tariff. 

Contract  Demand:  The  contract 
dememd  is  the  amount  of  capacity  in 
kilowatts  stated  in  the  contract  that  the 
Government  is  obligated  to  supply  and 
the  Customer  is  entitled  to  receive. 

Energy  to  be  Furnished  by  the 
Government:  The  Government  will  sell 
to  the  Cooperative  and  the  Cooperative 
will  purchase  from  the  Government 
those  quantities  of  energy  specified  by 
contract  as  available  to  the  Cooperative 
for  scheduling  on  a  weekly  basis. 

Billing  Month:  The  billing  month  for 
power  sold  under  this  schedule  shall 
end  at  12  midnight  on  the  last  day  of 
each  calendar  month. 

Wholesale  Power  Rate  Schedule  Duke- 
1-B 

Availability:  This  rate  schedule  shall 
be  available  to  public  bodies  and 
cooperatives  (any  one  of  whom  is 
hereinafter  called  the  Customer)  in 


North  Carolina  and  South  Carolina  to 
whom  power  may  be  transmitted  and 
scheduled  pursuant  to  contracts 
between  the  Government  and  Duke 
Power  Company  (hereinafter  called  the 
Company)  and  the  Customer.  Nothing  in 
this  rate  schedule  shall  preclude 
modifications  to  the  aforementioned 
contracts  to  allow  an  eligible  customer 
to  elect  service  under  another  rate 
schedule. 

Applicability:  This  rate  schedule  shall 
be  applicable  to  the  sale  at  wholesale  of 
power  and  accompanying  energy 
generated  at  the  Allatoona,  Buford,  J. 
Strom  Thurmond.  Walter  F.  George, 
Hartwell,  Millers  Ferry,  West  Point, 
Robert  F.  Henry,  Carters  and  Richard  B. 
Russell  Projects  and  sold  under 
appropriate  contracts  between  the 
Government  and  the  Customer.  This  rate 
schedule  does  not  apply  to  energy  from 
pumping  operations  at  the  Carters  and 
Richard  B.  Russell  Projects. 

Character  of  Service:  The  electric 
capacity  and  energy  supplied  hereunder 
will  be  delivered  at  the  delivery  points 
of  the  Customer  on  the  Company's 
transmission  and  distribution  system. 

Monthly  Rate:  The  monthly  rate  for 
capacity,  energy,  and  generation 
services  provided  under  this  rate 
schedule  for  the  period  specified  shall 
be: 

Capacity  Charge:  $3.39  Per  kilowatt  of 

total  contract  demand  per  month. 
Energy  Charge:  8.39  Mills  per  kilowatt- 
hour. 

Generation  Ser/ices:  $0.12  Per 
kilowatt  of  total  contract  demand  per 
month. 

Additional  rates  for  Transmission. 
System  Control.  Reactive,  and 
Regulation  Services  provided  under  this 
rate  schedule  shall  be  the  rates  charged 
Southeastern  Power  Administration  by 
the  Company.  Future  adjustments  to 
these  rates  will  become  effective  upon 
acceptance  for  filing  by  the  Federal 
Energy  Regulator^'  Commission  of  the 
Company's  rate. 

Transmission:  $0.87  Per  kilowatt  of 
total  contract  demand  per  month  is 
presented  for  illustrative  purposes. 

The  initial  transmission  charge  will 
be  the  Customers'  ratable  share  of  the 
Transmission  Distribution  Charges  paid 
by  the  Government.  The  initial  monthly 
transmission  demand  charge  shall 
reflect  the  Government's  Load  Ratio 
Share  Responsibility.  The  Load  Ratio 
Share  shall  be  computed  each  month 
and  shall  be  the  ratio  of  the  Network 
Load  to  the  average  of  the  Company's 
Transmission  System  load  for  each  of 
the  12  preceding  months.  The 
Company's  Transmission  System  Load 
shall  be  the  load  as  determined  in 
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Section  34.3  of  the  Company's  Pro 
Forma  Open  Access  Transmission  Tariff 
(the  Tariff).  The  GovHrnment  shall  pav 
a  monthly  demand  charge  which  shall 
be  determined  by  multiplying  its  Load 
Ratio  Share  by  'mj  of  the  Annual 
Transmission  Revenue  Requirement  set 
forth  in  Attachment  H  of  the  Company's 
Tariff. 

Proceedings  before  FERC  involving 
the  Tariff  may  result  in  the  separation 
of  charges  currently  included  in  the 
transmission  rate.  In  this  event,  the 
Government  may  charge  the  Ciustomer 
for  any  and  all  separate  transmission 
and  distribution  charges  paid  by  the 
Government  in  behalf  of  the  ( Customer. 

Contract  Demand:  The  contract 
demand  is  the  amount  of  capacity  in 
kilowatts  stated  in  the  contract  which 
the  Government  is  obligated  to  supply 
and  the  Customer  is  entitled  to  receive. 

Energy  to  be  Furnished  by  the 
Government;  The  Government  will  sell 
to  the  Clustomer  and  the  Customer  will 
purchase  from  the  Government  energy 
each  billing  month  equivalent  to  a 
percentage  specified  by  contract  of  the 
energy  made  available  to  the  company 
(less  applicable  losses  of  three  per  cent 
(3%)  as  of  March  2003).  The  Customer's 
contract  demand  and  accompanying 
energy  will  be  allocated  proportionately 
to  its  individual  delivery  points  served 
from  the  Company's  system.  These 
losses  shall  be  effective  until  modified 
by  the  Federal  Energy  Regulatory 
Commission,  pursuant  to  application  by 
the  Company  under  Section  205  of  the 
Federal  Power  Act  or  Southeastern 
under  Section  20H  of  the  Federal  Power 
Act  or  otherwise 

Billing  Month:  The  billing  niont.h  for 
power  sold  under  this  schedule  sh.ill 
end  at  12  midnight  nn  the  Irist  day  of 
each  calendar  month 

Wholesale  Power  Rate  Schedule  Duke- 
2-B 

Availability  This  rate  schedule  shall 
be  available  to  public  bodies  and 
cooperatives  (any  one  of  whom  is 
hereinafter  called  the  Customer)  in 
North  Carolina  and  South  Carolina  to 
whom  power  may  be  transmitted 
pursuant  to  contracts  between  the 
Government  and  Duke  Power  Company 
(hereinafter  called  the  Company)  dni\ 
the  Customer.  The  Customer  is 
responsible  for  providing  a  scheduling 
arrangement  with  the  Government. 
Nothing  in  this  rate  schedule  shall 
preclude  modifications  to  the 
aforementioned  contracts  to  allow  an 
eligible  customer  to  elect  service  under 
another  rate  schedule. 

Applicability:  This  rate  schedule  shall 
be  applicable  to  the  sale  at  wholesale  nf 
power  and  accompanying  energy 


generated  at  the  Allatoona.  Buford.  I. 
Strom  Thurmond.  Walter  F.  George. 
Mart  well.  Millers  Ferry.  West  Point. 
Robert  F.  Henry .  Carters  and  Richard  B. 
Russell  Pro|ects  and  sold  under 
appropriate  contracts  between  the 
Government  and  the  (aistomer.  This  rate 
schedule  does  not  apply  to  energy  from 
pumping  operations  at  the  Charters  and 
Richard  B.  Russell  Projects. 

Character  of  Service;  The  electric 
capacity  and  energy  supplied  hereunder 
will  be  delivered  at  the  delivery  points 
of  the  Customer  on  the  (lompanv's 
transmission  and  distribution  system. 

Monthly  Rate;  The  monthly  rate  for 
capacity,  energy,  and  generation 
services  provided  under  this  rate 
schedule  for  the  period  specified  shall 
be: 
Capacity  Charge:  $3.39  Per  kilowatt  of 

total  contract  demand  per  month. 
Energy  (Charge.  H..H9  Mills  per  kilowatt- 

hmir. 

Generation  Services:  ,$0.12  Per 
kilowatt  of  total  contract  demand  per 
month. 

Additional  rates  for  Transmission, 
System  Control.  Reactive,  and 
Regulation  Servic;es  provided  under  this 
rate  schedule  shall  be  the  rates  c:harged 
Southeastern  Power  Administration  by 
the  f'cmipanv  Future  adjustments  to 
these  rat(!S  will  become  efft;ctive  upon 
acc:eptance  for  filing  by  the  Fc^deral 
Energy  Regulatory  Commission  of  the 
Company's  rate. 

Transmission;  $0.87  Per  kilowatt  of 
total  c ontrac  t  demand  per  month  is 
presented  for  illustrative  purposes. 

The  initial  transmission  c:harge  will 
be  the  Customers  ratable  share  of  the 
Transmission  Distribution  (Charges  paid 
by  the  Government  The  initial  m(mthl\ 
transmission  demand  charge?  shall 
reflect  the  (;o\-eriiment's  Load  Ratio 
Share  Responsibility   The  Load  Ratio 
Share  shall  be  computed  each  month 
and  shall  be  the  ratio  of  the  Network 
Load  to  the  average  of  the  Company's 
Transmission  System  load  for  each  of 
the  12  preceding  months.  The 
Company's  Transmission  System  Load 
shall  be  the  load  as  dtnermined  in 
Section  34.3  of  the  Company's  Pro 
Forma  Open  Access  Transmission  Tariff 
(the  Tariff)  The  Governmtmt  shall  pay 
a  monthh'  demand  c:harge  which  shall 
be  determined  by  multiplying  its  Load 
Ratio  Share  by  '  i_  of  the  Annual 
Transmission  Revenue?  Requirement  set 
forth  in  Attachment  H  of  the  Company's 
Tariff 

Proteedings  before  FERC  involving 
the  Tariff  may  result  in  the  separation 
life  barges  i  urrently  included  in  the 
transmission  rate.  In  this  event,  the 
(.overnment  may  c  barge  the  Customer 


for  any  and  all  separate  transmission 
and  distribution  charges  paid  by  the 
Government  in  behalf  of  the  Customer. 

Contract  Demand:  The  contract 
demand  is  the  amount  of  capacity  in 
kilowatts  stated  in  the  contract  which 
the  Government  is  obligated  to  supply 
and  the  Customer  is  entitled  to  receive. 

Energy  to  be  Furnished  by  the 
Government:  The  Government  will  sell 
to  the  Customer  and  the  Customer  will 
purchase  from  the  Goveriunent  energy 
each  billing  month  equivalent  to  a 
percentage  specified  by  contract  of  the 
energy  made  available  to  the  company 
(less  applicable  losses  of  three  per  cent 
(3%)  as  of  March  2003).  The  Customer's 
contract  demand  and  accompanying 
energy  will  be  allocated  proportionately 
to  its  individual  delivery  points  served 
from  the  Company's  system.  These 
losses  shall  be  effective  until  modified 
by  the  Federal  Energy  Regulatory 
Commission,  pursuant  to  application  by 
the  Company  under  Section  205  of  the 
Federal  Power  Act  or  Southeastern 
under  Section  206  of  the  Federal  Power 
Act  or  otheryvise. 

Billing  Month:  The  billing  month  for 
power  sold  under  this  schedule  shall 
end  at  12  midnight  on  the  last  day  of 
each  calendar  month. 

Wholesale  Power  Rate  Schedule  Duke- 
3-B 

Availability:  This  rate  schedule  shall 
be  available  to  public  bodies  and 
cooperatives  (any  one  of  whom  is 
hereinafter  called  the  Customer)  in 
North  Carolina  and  South  Carolina  to 
whom  power  mav  be  scheduled 
pursuant  to  c:ontracts  between  the 
Government  and  Duke  Power  Company 
(hereinafter  called  the  Company)  and 
the  Customer.  The  Customer  is 
responsible  for  providing  a  transmission 
arrangement.  Nothing  in  this  rate 
schedule  shall  preclude  modifications 
to  the  aforementioned  contracts  to  allow 
an  eligible  customer  to  elect  service 
under  another  rate  schedule. 

Applicability:  This  rate  schedule  shall 
be  applicable  to  the  sale  at  wholesale  of 
power  and  accompanying  energy 
generated  at  the  Allatoona,  Buford.  J. 
Strom  Thurmond.  Walter  F.  George. 
Hartwell.  Millers  Ferry,  West  Point, 
Robert  F.  Henry.  Carters  and  Richard  B. 
Russell  Projects  and  sold  under 
appropriate  contracts  between  the 
Government  and  the  Customer.  This  rate 
schedule  does  not  apply  to  energy  from 
pumping  operations  at  the  Carters  and 
Richard  B.  Russell  Projects. 

Character  of  Service:  The  electric 
capacity  and  energy  supplied  hereunder 
will  be  delivered  at  the  Savannah  River 
Projects. 
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Monthly  Rate:  The  monthly  rate  for 
capacity,  energy,  and  generation 
services  provided  under  this  rate 
schedule  for  the  period  specified  shall 
be: 

Capacity  Charge:  $3.39  Per  kilowatt  of 
total  contract  demand  per  month. 

Energy  Charge:  8.39  Mills  per 
kilowatt-hour. 

Generation  Services:  $0.12  Per 
kilowatt  of  total  contract  demand  per 
month. 

Additional  rates  for  Transmission, 
System  Control,  Reactive,  and 
Regulation  Services  provided  under  this 
rate  schedule  shall  be  the  rates  charged 
Southeastern  Power  Administration  by 
the  Company.  Future  adjustments  to 
these  rates  will  become  effective  upon 
acceptance  for  filing  by  the  Federal 
Energy  Regulatory  Commission  of  the 
Company's  rate. 

Contract  Demand:  The  contract 
demand  is  the  amount  of  capacity  in 
kilowatts  stated  in  the  contract  which 
the  Government  is  obligated  to  supply 
and  the  Customer  is  entitled  to  receive. 

Energy  to  be  Furnished  by  the 
Government:  The  Government  will  sell 
to  the  Customer  and  the  Customer  will 
purchase  from  the  Government  energy 
each  billing  month  equivalent  to  a 
percentage  specified  by  contract  of  the 
energy  made  available  to  the  company 
(less  applicable  losses). 

Billing  Month:  The  billing  month  for 
power  sold  under  this  schedule  shall 
end  at  12  midnight  on  the  last  day  of 
each  calendar  month. 

Wholesale  Power  Rate  Schedule  Duke- 
4-B 

Availability:  This  rate  schedule  shall 
be  available  to  public  bodies  and 
cooperatives  (any  one  of  whom  is 
hereinafter  called  the  Customer)  in 
North  Carolina  and  South  Carolina 
served  through  the  transmission 
facilities  of  Duke  Power  Company 
(hereinafter  called  the  Company)  and 
the  Customer.  The  Customer  is 
responsible  for  providing  a  scheduling 
arrangement  with  the  Government  and 
for  providing  a  transmission 
arrangement  with  the  Company. 
Nothing  in  this  rate  schedule  shall 
preclude  modifications  to  the 
aforementioned  contracts  to  allow  an 
eligible  customer  to  elect  service  under 
another  rate  schedule. 

Applicability:  This  rate  schedule  shall 
be  applicable  to  the  sale  at  wholesale  of 
power  and  accompanying  energy 
generated  at  the  Allatoona,  Buford,  J. 
Strom  Thurmond,  Walter  F.  George, 
Hartwell,  Millers  Ferry,  West  Point, 
Robert  F.  Henry,  Carters  and  Richard  B. 
Russell  Projects  and  sold  under 


appropriate  contracts  between  the 
Govermnent  and  the  Customer.  This  rate 
schedule  does  not  apply  to  energy  from 
pumping  operations  at  the  Carters  and 
Richard  B.  Russell  Projects 

Character  of  Service:  The  electric 
capacity  and  energy  supplied  hereunder 
will  be  delivered  at  the  Savannah  River 
Projects. 

Monthly  Rate:  The  monthly  rate  for 
capacity,  energy,  and  generation 
services  provided  under  this  rate 
schedule  for  the  period  specified  shall 
be: 

Capacity  Charge:  $3.39  Per  kilowatt  of 
total  contract  demand  per  month. 

Energy  Charge:  8.39  Mills  per  kilowatt- 
hour. 

Generation  Services:  $0.12  Per 
kilowatt  of  total  contract  demand  per 
month. 

Additional  rates  for  Transmission, 
System  Control,  Reactive,  and 
Regulation  Services  provided  under  this 
rate  schedule  shall  be  the  rates  charged 
Southeastern  Power  Administration  by 
the  Company.  Future  adjustments  to 
these  rates  will  become  effective  upon 
acceptance  for  filing  by  the  Federal 
Energy  Regulatory  Commission  of  the 
Company's  rate. 

Contract  Demand:  The  contract 
demand  is  the  amount  of  capacity  in 
kilowatts  stated  in  the  contract  which 
the  Government  is  obligated  to  supply 
and  the  Customer  is  entitled  to  receive. 

Energy  to  be  Furnished  by  the 
Government:  The  Government  will  sell 
to  the  Customer  and  the  Customer  will 
purchase  from  the  Government  energy 
each  billing  month  equivalent  to  a 
percentage  specified  by  contract  of  the 
energy  made  available  to  the  company 
(less  applicable  losses). 

Billing  Month:  The  billing  month  for 
power  sold  under  this  schedule  shall 
end  at  12  midnight  on  the  last  day  of 
each  calendar  month. 

Wholesale  Power  Rate  Schedule 
Santee-l-B 

Availability:  This  rate  schedule  shall 
be  available  to  public  bodies  and 
cooperatives  (any  one  of  whom  is 
hereinafter  call  the  Customer)  in  South 
Carolina  to  whom  power  may  be 
wheeled  and  scheduled  pursuant  to 
contracts  between  the  Government  and 
South  Carolina  Public  Service  Authority 
(hereinafter  called  the  Authority). 
Nothing  in  this  rate  schedule  shall 
preclude  an  eligible  customer  from 
electing  service  under  another  rate 
schedule. 

Applicability:  This  rate  schedule  shall 
be  applicable  to  the  sale  at  wholesale  of 
power  and  accompanying  energy 
generated  at  the  Allatoona,  Buford,  J. 


Strom  Thurmond,  Walter  F.  George, 
Hartwell,  Millers  Ferry,  West  Point, 
Robert  F.  Henry,  Carters  and  Richard  B. 
Russell  Projects  and  sold  under 
appropriate  contracts  between  the 
Government  and  the  Customer.  This  rate 
schedule  does  not  apply  to  energy  from 
pumping  operations  at  the  Carters  and 
Richard  B.  Russell  Projects. 

Character  of  Service:  The  electric 
capacity  and  energy  supplied  hereunder 
will  be  delivered  at  the  delivery  points 
of  the  Customer  on  the  Authority's 
transmission  and  distribution  system. 

Monthly  Rate:  The  monthly  rate  for 
capacity,  energy,  and  generation 
services  provided  under  this  rate 
schedule  for  the  period  specified  shall 
be: 

Capacity  Charge:  $3.39  Per  kilowatt  of 
total  contract  demand  per  month. 

Energy  Charge:  8.39  Mills  per  kilowatt- 
hour. 

Generation  Services:  50.12  Per 
kilowatt  of  total  contract  demand  per 
month. 

Additional  rates  for  Transmission. 
System  Control.  Reactive,  and 
Regulation  Serv  ices  provided  under  this 
rate  schedule  shall  be  the  rates  charged 
Southeastern  Power  Administration  by 
the  Authority.  Future  adjustments  to 
these  rates  will  become  effective  upon 
acceptance  for  filing  by  the  Federal 
Energy  Regulatory  Commission  of  the 
Authority's  rate. 

Transmission:  $1.52  Per  kilowatt  of 
total  contract  demand  per  month  as  of 
March  2003  is  presented  for  illustrative 
purposes. 

The  initial  transmission  rate  is  subject 
to  annual  adjustment  on  July  1  of  each 
year,  and  will  be  computed  subject  to 
the  formula  contained  in  Appendix  A  to 
the  Government-Authority  Contract. 

Proceedings  before  the  Federal  Energy 
Regulatory  Commission  involving  the 
Authority's  Open  Access  Transmission 
Tariff  may  result  in  the  separation  of 
charges  currently  included  in  the 
transmission  rate.  In  this  event,  tht! 
Government  may  charge  the  Customer 
for  any  &nd  all  separate  transmission 
and  distribution  charges  paid  by  the 
Government  in  behalf  of  the  Customer. 

Contract  Demand:  The  contract 
demand  is  the  amount  of  capacity  in 
kilowatts  stated  in  the  contract  which 
the  Government  is  obligated  to  supply 
and  the  Customer  is  entitled  to  receive. 

Energy  to  be  Furnished  by  the 
Government:  The  Government  will  sell 
to  the  Customer  and  the  Customer  will 
purchase  from  the  Government  energ>' 
each  billing  month  equivalent  to  a 
percentage  specified  by  contract  of  the 
energy  made  available  to  the  Authority 
(less  applicable  losses  of  two  per  cent 


Ffuleral  RiwifitRr  /  Vnl .  RR    Nn    10."^  /  WpHnPsHav    rJrtnVior  ft    900-? /MoH<-oc 


cnnoi 


58090 


Federal  Register    Vol.  68.  N'n    195 /Wednesday.  October  8,  2003 /Notices 


(2%)  as  nf  March  200;<)  Th*-  Customer's 
contract  demand  and  arcnmpanving 
f'nprtjv  will  hf  allnratcd  [irfipDrtinnafHly 
til  its  individual  delivi-ry  points  served 
frnin  the  Authority's  system 

Billint;  Month:  the  billing  month  for 
power  sold  under  this  schedule  shall 


end  at  12  midnight  on  the  last  day  of 
each  calendar  month 

Service  interruption;  When  energy 
dehver\'  to  the  Customer's  system  for 
the  account  of  the  (lovernmenf  is 
reduced  or  interrupted,  and  such 
reduction  or  interruption  is  not  due  to 


conditions  on  the  Customer's  system, 
the  demand  charge  for  the  month  shall 
be  appropriately  reduced  as  to  kilowatts 
of  such  capacity  which  have  been 
interrupted  or  reduced  for  each  day  in 
accordance  with  the  following  formula: 


Number  of  kilowatts  unavailable  ] 
tor  at  least  12  hours  in  x 

any  calendar  da>  J 


MonthI)  Capacity  Charge 
^  Number  of  Days  in  Billing  Month 


> 


Wholesale  Power  Rate  Schedule 
Santee-2-B 

.\vailabilitv:  This  rate  schedule  shall 
be  available  to  public  bodies  and 
cooperatives  (anv  one  of  whom  is 
hereinafter  call  the  Customer)  in  South 
C'arolina  to  whom  power  may  be 
wheeled  pursuant  to  contracts  between 
the  Cioveriiment  and  .Snath  (iarolina 
Public  Service  Authiritx    hereinafter 
called  the  Authority)   The  i  ustomer  is 
responsible  for  providing  a  sc  heduling 
arrangement  with  the  (iovernment 
Nothing  in  this  rate  schedule  shall 
preclude  an  eligible  customer  from 
electing  service  under  another  rate 
schedule. 

.\pplic:abilitv:  This  rate  sc  hedule  shall 
be  applicable  to  the  sale  at  wholesale  ut 
power  and  accompanying  energy 
generated  at  the  .Allatoona.  Buford.  I. 
Strom  Thurmond.  Walter  F  Cieorge. 
Hartwell,  Millers  Ferry'.  West  Point. 
Robert  F  Henry.  Carters  and  Rii  hard  B 
Russell  Projects  and  sold  under 
appropriate  ccmtracts  between  the 
Government  and  the  (kistomer  This  r.itf 
schedule  does  not  apply  to  energy  fmni 
pumping  operations  at  the  Carti-Ts  ami 
Richard  B   Russell  Projects 

Character  of  Service:  The  electric 
capacity  and  energy  supplied  hereunder 
will  be  delivered  at  the  ilelivery  points 
of  the  Customer  on  the  Authority's 
transmission  and  distribution  system. 

Monthly  Rate:  The  monthly  rate  for 
capacity,  energy,  and  generation 


services  pro\  ided  under  this  rate 

sc  hedule  fur  the  period  spec  ified  shall 

lie. 

Capacity  Charge:  $3.39  Per  kilowatt  of 

total  contract  demand  per  month 
Kiiergy  Charge  H  i'»  Mills  per  kilowatt- 
hour 

(ieneration  .Services:  SO  12  Per 
kilowatt  of  total  c(intrac:t  demand  per 
iiiuiith 

Additional  r.ites  for  Transmission. 
System  tiontrol.  Reactive,  and 
Regutatiiui  Services  providtui  under  this 
rate  sc  hedule  shall  be  the  rates  c:harged 
Southeastern  Power  Administration  by 
the  Authority   Future  adjustments  to 
these  rates  will  bee  ome  effective  upon 
a(  (  eptaiK  ('  for  filing  by  the  Federal 
Fnergy  Regulatory  Commission  of  the 
.Xuthonty's  rate. 

Transmission   .$1  52  Per  kilowatt  of 
total  c  iintrai :t  demand  per  month  as  of 
March  2t)03  ts  presented  for  illustrative 
purposes 

Pne  iiiiti.il  transmission  rate  is  subject 
to  .innual  ad)ustinent  on  luly  1  of  each 
ve<ir.  and  will  fie  computed  subject  to 
the  formula  containecf  in  Appendix  A  to 
tht'  (iov(>rnment- Authority  Contract. 

Proc  t'edings  iiefore  the  Federal  Energy 
Regulatory  Ccmimission  invcjlving  the 
.Authority's  (Jpen  Ac:cess  Transmission 
Tariff  may  result  in  the  separation  of 
I  harges  (  urrently  inc:luded  in  the 
transmission  rate   In  this  event,  the 
Government  may  charge  the  Customer 
for  any  and  all  separate  transmission 


and  distribution  charges  paid  by  the 
Government  in  behalf  of  the  Customer. 

Contract  Demand:  The  contract 
demand  is  the  amount  of  capacity  in 
kilowatts  stated  in  the  contract  that  the 
Government  is  obligated  to  supply  and 
the  Customer  is  entitled  to  receive. 

Energy  to  be  Furnished  by  the 
Government:  The  Government  will  sell 
to  the  Customer  and  the  Customer  will 
purchase  from  the  Government  energy 
each  billing  month  equivalent  to  a 
percentage  specified  by  contract  of  the 
energy  made  available  to  the  Authority 
(less  applicable  losses  of  two  per  cent 
(2%)  as  of  March  2003).  The  Customer's 
contract  demand  and  accompanying 
energy  will  be  allocated  proportionately 
to  its  individual  delivery  points  served 
from  the  Authority's  system. 

Billing  Month:  The  billing  month  for 
power  sold  under  this  schedule  shall 
end  at  12  midnight  on  the  last  day  of 
each  calendar  month. 

Service  Interruption:  When  energy 
delivery-  to  the  Customer's  system  for 
the  account  of  the  Government  is 
reduced  or  interrupted,  and  such 
reduction  or  interruption  is  not  due  to 
conditions  on  the  Customer's  system, 
the  demand  charge  for  the  month  shall 
be  appropriately  reduced  as  to  kilowatts 
of  such  capacity  which  have  been 
interrupted  or  reduced  for  each  day  in 
accordance  with  the  following  formula: 


I  Number  of  kilowatts  unavailable  | 

for  at  least  1  2  hours  m  Ix 

y^  anv  calendar  dav  J 


Monthly  Capacity  Charge 
Number  of  Days  in  Billing  Month 


Wholesale  Power  Rate  Schedule 
Santee-3-B 

.Availability:  This  rate  schedule  shall 
be  available  to  public  bodies  and 
cooperatives  (anv  one  of  whom  is 
hereinafter  call  the  ("ustomer)  in  South 
Carolina  to  whom  power  may  be 
scheduled  pursuant  to  contracts 
between  the  Government  and  South 
Carolina  Public  Service  Authority 


(hereinafter  called  the  .Authority).  The 
customer  is  responsible  for  providing  a 
transmission  arrangement.  Nothing  in 
this  rate  sc  hedule  shall  preclude  an 
eligible  c  ustomer  from  electing  service 
tinder  another  rate  schedule. 

.Applicability:  This  rate  schedule  shall 
be  applicable  to  the  sale  at  wholesale  of 
power  and  acc;ompanying  energy 
generated  at  the  Allatoona.  Buford.  I. 
Strom  Thurmond.  Walter  F.  George, 


Hartwell,  Millers  Ferry,  West  Point, 
Robert  F.  Henr>',  Carters  and  Richard  B. 
Russell  Projects  and  sold  under 
appropriate  contracts  between  the 
Government  and  the  Customer.  This  rate 
schedule  does  not  apply  to  energy  from 
pumping  operations  at  the  Carters  and 
Richard  B.  Russell  Projects. 

Character  of  Service:  The  electric 
capacity  and  energy  supplied  hereunder 
will  be  delivered  at  the  Projects. 
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Monthly  Rate:  The  monthly  rate  for 
capacity,  energy,  and  generation 
services  provided  under  this  rate 
schedule  for  the  period  specified  shall 
be: 
Capacity  Charge:  $3.39  Per  kilowatt  of 

total  contract  demand  per  month. 
Energy  Charge:  8.39  Mills  per  kilowatt- 
hour. 

Generation  Services:  $0.12  Per 
kilowatt  of  total  contract  demand  per 
month. 

Additional  rates  for  Transmission, 
System  Control,  Reactive,  and 
Regulation  Services  provided  under  this 
rate  schedule  shall  be  the  rates  charged 
Southeastern  Power  Administration  by 


the  Authority.  Future  adjustments  to 
these  rates  will  become  effective  upon 
acceptance  for  filing  by  the  Federal 
Energy  Regulatory  Commission  of  the 
Authority's  rate. 

Contract  Demand:  The  contract 
demand  is  the  amount  of  capacity  in 
kilowatts  stated  in  the  contract  that  the 
Government  is  obligated  to  supply  and 
the  Customer  is  entitled  to  receive. 

Energy  to  be  Furnished  by  the 
Government:  The  Government  will  sell 
to  the  Customer  and  the  Customer  will 
piu-chase  from  the  Government  energy 
each  billing  month  equivalent  to  a 
percentage  specified  by  contract  of  tlie 


energy  made  available  to  the  Authority 
(less  applicable  losses). 

Billing  Month:  The  biUing  month  for 
power  sold  under  this  schedule  shall 
end  at  12  midnight  on  the  last  day  of 
each  calendar  month. 

Service  Interruption:  When  energy 
delivery  to  the  Customers  system  for 
the  account  of  the  Government  is 
reduced  or  interrupted,  and  such 
reduction  or  interruption  is  not  due  to 
conditions  on  the  Customer's  system, 
the  demand  charge  for  the  month  shall 
be  appropriately  reduced  as  to  kilowatts 
of  such  capacity  which  have  been 
interrupted  or  reduced  for  each  day  in 
accordance  with  the  following  formula: 


'  Number  of  kilowatts  unavailable  '    '^ 
for  at  least  1 2  hours  in 
any  calendar  day 


Monthly  Capacity  Charge 
^  Number  of  Days  in  Billing  Month 


Wholesale  Power  Rate  Schedule 
Santee-4-B 

Availability:  This  rate  schedule  shall 
be  available  to  public  bodies  and 
cooperatives  (any  one  of  whom  is 
hereinafter  call  the  Customer)  in  South 
Carolina  served  through  the 
transmission  facilities  of  South  Carolina 
Public  Service  Authority  (hereinafter 
called  the  Authority).  The  customer  is 
responsible  for  providing  a  scheduling 
arrangement  with  the  Government  and 
for  providing  a  transmission 
curangement.  Nothing  in  this  rate 
schedule  shall  preclude  an  eligible 
customer  from  electing  service  under 
another  rate  schedule. 

Applicability:  This  rate  schedule  shall 
be  applicable  to  the  sale  at  wholesale  of 
power  and  accompanying  energy 
generated  at  the  Allatoona,  Buford,  J. 
Strom  Thurmond,  Walter  F.  George, 
Hartwell,  Millers  Ferry,  West  Point, 
Robert  F.  Hemy,  Carters  and  Richard  B. 
Russell  Projects  and  sold  under 
appropriate  contracts  between  the 
Government  and  the  Customer.  This  rate 
schedule  does  not  apply  to  energy  from 


pumping  operations  at  the  Carters  and 
Richard  B.  Russell  Projects. 

Character  of  Service:  The  electric 
capacity  and  energy  supplied  hereunder 
will  be  delivered  at  the  Projects. 

Monthly  Rate:  The  monthly  rate  for 
capacity,  energy,  and  generation 
services  provided  under  this  rate 
schedule  for  the  period  specified  shall 
be: 

Capacity  Charge:  $3.39  Per  kilowatt  of 
total  contract  demand  per  month. 

Energy  Charge:  8.39  Mills  per  kilowatt- 
hour. 

Generation  Services:  $0.12  Per 
kilowatt  of  total  contract  demand  per 
month. 

Additional  rates  for  Transmission, 
System  Control,  Reactive,  and 
Regulation  Services  provided  under  this 
rate  schedule  shall  be  the  rates  charged 
Southeastern  Power  Administration  by 
the  Authority.  Future  adjustments  to 
these  rates  will  become  effective  upon 
acceptance  for  filing  by  the  Federal 
Energy  Regulatory  Commission  of  the 
Authority's  rate. 


Contract  Demand:  The  contract 
demand  is  the  amount  of  capacity  in 
kilowatts  stated  in  the  contract  that  the 
Government  is  obligated  to  supply  and 
the  Customer  is  entitled  to  receive. 

Energy  to  be  Furnished  by  the 
Government:  The  Government  will  sell 
to  the  Customer  and  the  Customer  will 
piuchase  from  the  Goveniment  energy 
each  billing  month  equivalent  to  a 
percentage  specified  by  contract  of  the 
energy  made  available  to  the  Authority 
(less  applicable  losses). 

Billing  Month:  The  billing  month  for 
power  sold  under  this  schedule  shall 
end  at  12  midnight  on  the  last  day  of 
each  calendar  month. 

Service  Interruption:  When  energy 
delivery  to  the  Customer's  system  for 
the  account  of  the  Government  is 
reduced  or  interrupted,  and  such 
reduction  or  interruption  is  not  due  to 
conditions  on  the  Customer's  system, 
the  demand  charge  for  the  month  shall 
be  appropriately  reduced  as  to  kilowatts 
of  such  capacity  which  have  been 
interrupted  or  reduced  for  each  day  in 
accordance  with  the  following  formula: 


Number  of  kilowatts  unavailable 

for  at  least  12  hours  in 

any  calendar  day 


Monthly  Capacity  Charge 
^  Number  of  Days  in  Billing  Month 


Wholesale  Power  Rate  Schedule 
SCE&G-l-B 

Availability:  This  rate  schedule  shall 
be  available  to  public  bodies  and 
cooperatives  (any  one  of  which  is 
hereinafter  called  the  Customer)  in 
South  Carolina  to  whom  power  may  be 
wheeled  and  scheduled  pursuant  to 
contracts  between  the  Government  and 


the  South  Carolina  Electric  &  Gas 
Company  (hereinafter  called  the 
Company).  Nothing  in  this  rate  schedule 
shall  preclude  an  eligible  customer  fi-om 
electing  service  under  another  rate 
schedule. 

Applicability:  This  rate  schedule  shall 
be  applicable  to  the  sale  at  wholesale  of 
power  and  accompanying  energy 


generated  at  the  Allatoona,  Buford, ). 
Strom  Thurmond,  Walter  F.  George, 
Hartwell.  Millers  Ferry,  West  Point, 
Robert  F.  Henry,  Carters  and  Richard  B. 
Russell  Projects  and  sold  under 
appropriate  contracts  between  the 
Government  and  the  Customer.  This  rate 
schedule  does  not  apply  to  energy  from 
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pumping  operations  at  the  Carters  and 

Rirhard  B   Russell  Projects. 

Character  of  Ser\icp:  The  eir^ctric 
capacity  and  eneri^v  supplied  hereunder 
will  be  delivered  at  the  deliverv  points 
of  the  Customer  on  the  ('ompany's 
transmission  and  distribution  system. 

Monthly  Rate  The  mimthlv  rate  for 
capacity,  energy,  and  generation 
services  provided  under  this  rate 
schedule  for  the  peruxi  spe<:ified  shall 
be: 
Capacity  Charge:  S3  39  Per  kilowatt  of 

total  contract  demand  per  month 
Energy  ("harge.  8  34  Mills  per  kilovvatt- 

hfiur 

Generation  Services;  SO  12  Per 
kilowatt  of  total  contract  demand  per 
month. 

Additional  rates  for  Transmission. 
Svstem  Control.  Reactive,  and 
Regulation  Ser\  ices  provided  under  this 
rate  schedule  shall  be  the  rates  charged 
•Southeastern  Power  Administration  by 
the  Company  Future  adjustments  to 
these  rates  will  become  effective  upon 
acceptance  for  filing  by  the  Federal 
Energy  Regulatory  Commission  of  the 
Company's  rate. 

Transmission:  Si. 01  Per  kilowatt  ot 
total  contract  demand  per  month  is 
presentetl  for  illustratne  purposes. 

The  initial  rate  will  be  sub|ef:t  to 
monthly  adjustment  and  will  be 
computed  subject  to  .Section  7  of  the 
(k)yernmt'nt-('(mipany  run  tract 

Proceedings  bef^ore  the  Federal  Energy 
Regulatory  Commission  invohing  the 
t^ompany  s  Open  .Access  Transmission 
Tariff  may  result  m  the  separation  of 
(:hargi-'>  currently  includetl  in  the 
transmission  rate.  In  this  event,  the 
Covernment  ma\'  charge  the  Customer 
for  anv  <ind  all  separate  transmission 
and  distribution  charges  paid  by  the 
Government  in  behalf  of  the  Customer. 

Contract  Demand:  The  contract 
demand  is  the  amount  of  c.apar  ity  in 
kilowatts  stated  in  the  contra(  t  whu  h 
the  Government  is  (jbligated  to  supply 
and  the  (Customer  is  entitled  to  receive. 

Energy  to  be  Furnished  by  thf 
Government:  The  Goyernment  will  sell 
to  the  Customer  and  the  Customer  will 
purchase  from  the  Government  energy 
each  billing  month  equivalent  to  a 
percentage  specified  by  contract  of  the 
energy  made  available  to  the  company 
(less  applicable  losses)  The  Customer's 
contract  demand  anil  at  companving 
energy  will  be  allocated  proportionately 
to  its  individual  deli\ery  points  served 
from  the  C(mipan\'s  system. 

Billing  Month:  The  hilling  month  for 
power  sold  under  this  schedule  shall 
end  at  12  midnight  on  the  last  dH\  nf 
each  c:alendar  month 

Conditions  of  Servit  e:  The  Customer 
shall  at  its  own  expense  provide,  install. 


and  maintain  on  its  side  of  each 
deliver\'  point  the  equipment  necessary' 
to  protect  and  control  its  own  system.  In 
so  doing,  the  installation,  adjustment, 
and  setting  of  all  such  control  and 
protective  e(|uipment  at  or  near  the 
point  of  delivery  shall  be  coordinated 
with  that  which  is  installed  by  and  at 
the  expense  of  the  (Company  on  its  side 
of  the  deliverv  point. 

Wholesale  Power  Rate  Schedule 
SCE&G-2-B 

.\vailability:  This  rate  .schedule  shall 
be  available  public  bodies  and 
cooperatives  (any  one  of  which  is 
hereinafter  called  the  Customer)  Ln 
South  Carolina  to  whom  power  may  be 
wheeled  pursuant  to  contracts  between 
the  Government  and  the  South  (;arolina 
Electrii:  &  Ghs  Company  (hereinafter 
called  the  Company).  The  customer  is 
responsible  for  providing  a  scheduling 
arrangement  with  the  (iovernment. 
Nothing  in  this  rate  scheduh;  shall 
pre(  hide  ,m  eligible  customer  from 
ele(  ting  stT\i(  e  under  another  rate 
schedule 

.Applicability:  This  rate  schedule  shall 
be  appli(  able  to  the  sale  at  wholesale  of 
power  and  ai  (  ompanving  energy 
generated  at  the  Allatoona.  Buford.  |. 
Strom  Thurmond.  Walter  F.  George. 
Hartwell.  Millers  Ferry.  West  Point, 
Robert  F  Henry.  Clarters  and  Richard  B. 
Russell  Pro)e(  ts  and  sold  under 
.ippropriate  contracts  between  the 
GoMTiuntuit  and  the  Customer.  This  rate 
schedule  does  not  .ipplv  to  energy  from 
pumping  operations  at  the  Carters  and 
Richard  B.  Russell  Projects. 

Character  of  Service:  The  electric 
capa(  ity  and  energy  supplied  hereunder 
will  be  deli\ered  at  the  delivt!r\'  points 
of  the  Customer  ■  m  the  Company's 
transmission  and  distributiim  system. 

Monthly  Rate    The  monthly  rate  for 
capacity,  energy,  and  generation 
services  provided  under  this  rate 
schedule  for  the  period  specified  shall 
be: 
Capacity  Charge:  53.39  Per  kilowatt  of 

tot.il  contract  demand  per  month. 
Energy  ( iharge:  8.39  Mills  per  kilowatt- 
hour. 

(leneration  Services:  $0.12  Per 
kilowatt  of  total  contract  demand  per 
month 

Additional  rates  for  Transmission. 
System  Control.  Reactive,  and 
Regulation  Services  provided  under  this 
rate  schedule  shall  be  the  rates  charged 
Southeastern  Power  Administration  by 
the  Compan\    Future  adjustments  to 
tfiese  rates  will  become  effective  uptm 
acceptance  for  filing  by  the  Federal 
Energy  Regulatory  Commission  of  the 
Company's  rate. 


Transmission:  $1.01  Per  kilowatt  of 
total  contract  demand  per  month  is 
presented  for  illustrative  purposes. 

The  initial  rate  will  be  subject  to 
monthly  adjustment  and  will  be 
computed  subject  to  Section  7  of  the 
Government-Company  contract. 

Proceedings  before  the  Federal  Energy 
Regulatory  Commission  involving  the 
Company's  Open  Access  Transmission 
Tariff  may  result  in  the  separation  of 
charges  currently  included  in  the 
transmissi(m  rate.  In  this  event,  the 
Government  may  charge  the  Customer 
for  any  and  all  separate  transmission 
and  distribution  charges  paid  by  the 
Government  in  behalf  of  the  Customer. 

Contract  Demand:  The  contract 
demartd  is  the  amount  of  capacity  in 
kilowatts  stated  in  the  contract  that  the 
Government  is  obligated  to  supply  and 
the  Customer  is  entitled  to  receive. 

Energy  to  be  Furnished  by  the 
Government:  The  Government  will  sell 
to  the  Customer  and  the  Customer  will 
purchase  from  the  Government  energy 
each  billing  month  equivalent  to  a 
percentage  specified  by  contract  of  the 
energy  made  available  to  the  company 
(less  applicable  losses).  The  Customer's 
contract  demand  and  accompanying 
energy  will  be  allocated  proportionately 
to  its  individual  delivery  points  served 
from  the  Company's  system. 

Billing  Month:  The  nilling  month  for 
power  sold  under  this  schedule  shall 
end  at  12  midnight  on  the  last  day  of 
each  calendar  month. 

Conditions  of  Service:  The  Customer 
shall  at  its  own  expense  provide,  install, 
and  maintain  on  its  side  of  each 
deliverv  point  the  equipment  necessary 
to  protect  and  control  its  own  system.  In 
so  doing,  the  installation,  adjustment, 
and  setting  of  all  such  control  and 
protective  equipment  at  or  near  the 
point  of  delivery  shall  be  coordinated 
with  that  which  is  installed  by  and  at 
the  expense  of  the  Company  on  its  side 
of  the  delivery'  point. 

Wholesale  Power  Rate  Schedule 
SCE&G-3-B 

Availability:  This  rate  schedule  shall 
be  available  public  bodies  and 
cooperativ(?s  (any  one  of  which  is 
hereinafter  called  the  Customer)  in 
South  Carolina  to  whom  power  may  be 
scheduled  pursuant  to  contracts 
between  the  Government  and  the  South 
Carolina  Electric  &  Gas  Company 
(hereinafter  called  the  Company).  The 
customer  is  responsible  for  providing  a 
transmission  arrangement.  Nothing  in 
this  rate  schedule  shall  preclude  an 
eligible  customer  from  electing  service 
under  another  rate  schedule. 

Applicability:  This  rate  schedule  shall 
be  applicable  to  the  sale  at  wholesale  of 
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power  and  accompanying  energy 
generated  at  the  Allatoona,  Buford,  J. 
Strom  Thiirmond,  Walter  F.  George, 
Hartwell,  Millers  Ferry,  West  Point, 
Robert  F.  Henry,  Carters  and  Richard  B. 
Russell  Projects  and  sold  under 
appropriate  contracts  between  the 
Government  and  the  Customer.  This  rate 
schedule  does  not  apply  to  energy  from 
pumping  operations  at  the  Carters  and 
Richard  B.  Russell  Projects. 

Character  of  Service:  The  electric 
capacity  and  energy  supplied  hereimder 
will  be  delivered  at  the  Projects. 

Monthly  Rate:  The  monthly  rate  for 
capacity,  energy,  and  generation 
services  provided  under  this  rate 
schedule  for  the  period  specified  shall 
be: 

Capacity  Charge:  $3.39  Per  kilowatt  of 
total  contract  demand  per  month. 

Energy  Charge:  8.39  Mills  per  kilowatt- 
hour. 

Generation  Services:  $0.12  Per 
kilowatt  of  total  contract  demand  per 
month. 

Additional  rates  for  Transmission, 
System  Control,  Reactive,  and 
Regulation  Services  provided  imder  this 
rate  schedule  shall  be  the  rates  charged 
Southeastern  Power  Administration  by 
the  Company.  Future  adjustments  to 
these  rates  will  become  effective  upon 
acceptance  for  filing  by  the  Federal 
Energy  Regulatory  Commission  of  the 
Company's  rate. 

Contract  Demand:  The  contract 
demand  is  the  amount  of  capacity  in 
kilowatts  stated  in  the  contract  that  the 
Government  is  obligated  to  supply  and 
the  Customer  is  entitled  to  receive. 

Energy  to  be  Furnished  by  the 
Government:  The  Government  will  sell 
to  the  Customer  and  the  Customer  will 
purchase  from  the  Government  energy 
each  billing  month  equivalent  to  a 
percentage  specified  by  contract  of  the 
energy  made  available  to  the  company 
(less  applicable  losses). 

Billing  Month:  The  billing  month  for 
power  sold  under  this  schedule  shall 
end  at  12  midnight  on  the  last  day  of 
each  calendar  month. 

Conditions  of  Service:  The  Customer 
shall  at  its  own  expense  provide,  install, 
and  maintain  on  its  side  of  each 
delivery  point  the  equipment  necessary 
to  protect  and  control  its  own  system.  In 
so  doing,  the  installation,  adjustment, 
and  setting  of  all  such  control  and 
protective  equipment  at  or  near  the 
point  of  delivery  shall  be  coordinated 
with  that  which  is  installed  by  and  at 
the  expense  of  the  Company  on  its  side 
of  the  delivery  point. 


Wholesale  Power  Rate  Schedule 
SCE&G~4-B 

Availability:  This  rate  schedule  shall 
be  available  public  bodies  and 
cooperatives  (any  one  of  which  is 
hereinafter  called  the  Customer)  in 
South  Carolina  served  through  the 
transmission  facilities  of  South  Carolina 
Electric  &  Gas  Company  (hereinafter 
called  the  Company).  The  customer  is 
responsible  for  providing  a  scheduling 
arrangement  with  the  Government  and 
for  providing  a  transmission 
arrangement.  Nothing  in  this  rate 
schedule  shall  preclude  an  eligible 
customer  from  electing  service  under 
another  rate  schedule. 

Applicability:  This  rate  schedule  shall 
be  applicable  to  the  sale  at  wholesale  of 
power  and  accompanying  energy 
generated  at  the  Allatoona,  Buford,  J. 
Strom  Thurmond,  Walter  F.  George, 
Hartwell,  Millers  Ferry,  West  Point, 
Robert  F.  Henry,  Carters  and  Richard  B. 
Russell  Projects  and  sold  under 
appropriate  contracts  between  the 
Government  and  the  Customer.  This  rate 
schedule  does  not  apply  to  energy  from 
pumping  operations  at  the  Carters  and 
Richard  B.  Russell  Projects. 

Character  of  Service:  The  electric 
capacity  and  energy  supplied  hereunder 
will  be  delivered  at  the  Projects. 

Monthly  Rate:  The  monthly  rate  fpr 
capacity,  energy,  and  generation       ^ 
services  provided  under  this  rate 
schedule  for  the  period  specified  shall 
be: 
Capacity  Charge:  $3.39  Per  kilowatt  of 

total  contract  demand  per  month. 
Energy  Charge:  8.39  Mills  per  kilowatt- 
hour. 

Generation  Services:  $0.12  Per 
kilowatt  of  total  contract  demand  per 
month. 

Additional  rates  for  Transmission, 
System  Control,  Reactive,  and 
Regulation  Services  provided  under  this 
rate  schedule  shall  be  the  rates  charged 
Southeastern  Power  Administration  by 
the  Company.  Future  adjustments  to 
these  rates  will  become  effective  upon 
acceptance  for  filing  by  the  Federal 
Energy  Regulatory  Commission  of  the 
Company's  rate. 

Contract  Demand:  The  contract 
demand  is  the  amount  of  capacity  in 
kilowatts  stated  in  the  contract  that  the 
Government  is  obligated  to  supply  and 
the  Customer  is  entitled  to  receive. 

Energy  to  be  Furnished  by  the 
Government:  The  Government  will  sell 
to  the  Customer  and  the  Customer  will 
purchase  from  the  Government  energy 
each  billing  month  equivalent  to  a 
percentage  specified  by  contract  of  the 
energy  made  available  to  the  company 
(less  applicable  losses). 


Billing  Month:  The  billing  month  for 
power  sold  under  this  schedule  shall 
end  at  12  midnight  on  the  last  day  of 
each  calendar  month. 

Conditions  of  Service:  The  Customer 
shall  at  its  ov»m  expense  provide,  install. 
and  maintain  on  its  side  of  each 
delivery  point  the  equipment  necessary 
to  protect  and  control  its  own  system.  In 
so  doing,  the  installation,  adjustment, 
and  setting  of  all  such  control  and 
protective  equipment  at  or  near  the 
point  of  delivery  shall  be  coordinated 
with  that  which  is  installed  by  and  at 
the  expense  of  the  Company  on  its  side 
of  the  delivery  point. 

Wholesale  Power  Rate  Schedule  Pump- 
1-A 

Availability:  This  rate  schedule  shall 
be  available  to  public  bodies  and 
cooperatives  (any  one  of  whom  is 
hereinafter  called  the  Customer)  in 
Georgia,  Alabama,  Mississippi,  Florida, 
South  Carolina,  or  North  Carolina  to 
whom  power  is  provided  pursuant  to 
contracts  between  the  Government  and 
the  customer. 

Applicability:  This  rate  schedule  shall 
be  applicable  to  the  sale  at  wholesale 
energy  generated  from  pumping 
operations  at  the  Carters  and  Richard  B. 
Russell  Projects  and  sold  under 
appropriate  contracts  between  the 
Government  and  the  Customer.  The 
energy  will  be  segregated  from  energy 
from  other  pumping  operations. 

Character  of  Service:  The  energ>' 
supplied  hereunder  will  be  delivered  at 
the  delivery  points  provided  for  under 
appropriate  contracts  between  the 
Govenmient  and  the  Customer. 

Monthly  Rate:  The  rate  for  energy  sold 
under  this  rate  schedule  for  the  months 
specified  shall  be: 

Energy  Rate  =  (C,,,  ^  F,,, )  ^  ( 1  -  L, ) 

[computed  to  the  nearest  $.00001  (Vioo 

mill)  per  kwh) 

(The  weighted  average  cost  of  energy  for 

pumping  divided  by  the  energy 

conversion  factor,  quantity  divided  by 

one  minus  losses  for  delivery.) 

Where: 


^wav  ~  ^Ti  ■  E 


Tl 


(The  weighted  average  cost  of  energy  for 
pumping  for  this  rate  schedule  is  equal 
to  the  cost  of  energy  purchased  or 
supplied  for  the  benefit  of  the  customer 
for  pumping  divided  by  the  total  energy 
for  pumping.) 


-Tl 


Cp-t-Cc 


(Cost  of  energy  for  pumping  for  this  rate 
schedule  is  equal  to  the  cost  of  energy 
purchased  or  supplied  for  the  benefit  of 
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the  customer  plus  the  (  ost  of  energ\  in 
storage  carried  over  from  the  month 

preredins  the  sper  ifu'ii  month  1 


Et,  =  H. 


L 


e: 


i-i 


tEnert;v  for  pumping  tnr  this  Priti" 
sc:hedule  is  equal  to  thf  enHrt;\ 
purchased  or  supplied  for  ^h^'  benefit  ot 
the  customer,  after  losses   plus  the 
eiUTv^N  for  pumpin^^  in  storage  as  of  the 
fiid  of  th>"  month  pref;eduig  the 
spe(  ifit'd  month  ! 


.1-1 


xE 


1-1 


(Cost  t)f  energy  in  storage  is  ecpial  to  th< 
weighted  average  cost  of  energy  for 
pumpint;  for  the  month  precedim^  th^' 
spe(  ified  mimth  times  the  energv  tor 
pumpins;  in  storage'  at  the  end  of  the 
iiKmth  preceding  thf  specified  month  ) 


=  Dollars  cost  of  energy  purchased  or 
supplied  for  the  henefit  of  the  customer 
for  pumping  during  the  specified 
month,  including  all  direct  costs  to 
deliver  energy  to  the  pro|ect. 


=  Kilouatt-hours  of  energy  purchased  or 
supplied  for  the  benefit  of  the  customer 
for 


I. 


pumpini;  during  the  specified  month 

=  Energy  loss  factor  for  transmission  on 
energy  purchased  or  supplied  for  the 
benefit  of  the  cust(jmer  for  pumpint^ 
(Expected  to  be  OJ  or  three  percent., 


:<-! 


=  Kilowatt-hours  of  (>n(»rgv  in  storage  as 
of  the  end  of  the  month  immediately 
preceding  the  specified  month. 


M-i 


-  Weighted  average  cost  of  energy  for 
pumping  for  the  month  immediately 
precefiing  the  specified  inunth 

(Weighted  average  energy  conversion 
factor  is  equal  to  the  energy  gener.ited 
from  pumping  dnuifd  by  the  total 
energy  for  pumping) 


=  Energ\  generatf-d  from  pumping. 


=  Weighted  average  energy  loss  factor 
on  energy  delivered  bv  the  facilitator  to 
the  customer 

Energ\  to  be  Furnished  bv  the 
t".o\ernment:  The  CJoverninent  will  sell 
to  the  (".ustomer  and  the  Customer  will 
purchase  from  the  Ciovernment  energy 
eac  h  billing  month  e(jui\alent  to  a 
percentage  specified  by  contract  of  the 
t'nergv  madf  available  to  the  Facilitator 
(less  anv  losses  required  bv  the 
Fac  ilitator)   Tho  (Customer's  contract 
demand  and  accompanying  energy  will 
be  allocated  propcjrtionately  to  its 
inciividual  delivery  points  served  from 
the  Facilitator's  system. 

Billing  Month:  The  billing  month  for 
power  sold  under  this  schedule  shall 
»'nd  at  11.'  midnight  on  the  last  day  of 
eai  h  talendar  month 

Wholesale  Power  Rale  Schedule  Pump- 

2 

Availability   This  rate  schedule  shall 
he  available  to  publii:  bodies  and 
c  ooperatives  who  provide  their  own 
s(  heduling  arrangement  an<l  elect  to 
allow  Southeastern  to  use  a  portion  of 
their  allo<:ation  for  pumping  (any  one  of 
whom  IS  hereinafter  called  the 
Customer)  in  (Georgia.  Alabama, 
.Mississippi    Florida,  South  Carolina,  or 
North  Carol  111,1  to  whom  power  is 
provided  pursuant  to  contracts  between 
tht'  (ioverniiient  and  the  customer. 

.-\pplicab)litv:  This  rate  s(  hedule  shall 
be  applicable  to  the  sale  at  wholesale 
energy  generated  from  pumping 
operations  at  the  (barters  and  Richard  B. 
Russell  F^rojet  ts  and  sold  under 
appropriate  (  ontracts  between  the 
Government  and  the  Customer.  This 
t'iu'rg\'  will  hf  segregated  from  energy 
from  other  pumping  operations. 

(  har.u  ler  of  Service:  The  energy 
supplied  hereunder  will  be  delivered  at 
the  deliver\  [loints  [jrovided  for  under 
.ip[)ropri<ite  I  outrac  ts  between  the 
Covt-rnmeiit  and  the  Customer. 

MonthK  Kate    The  rati' for  energy  sold 
untler  this  fdte  >(  hedule  for  the  months 
specified  shall  be: 

Energy  Rate  =  (C,,^  ^  F,^,  h  1 1  -  Lj  ) 

(computed  to  the  nearest  ,S OOOOl  {"[/MW 
mill)  per  kwhl 

(The  weighted  average  (  ost  of  energy  tor 
pumping  di\ided  by  the  energy 
conversion  fai  tor.  cpiantitv  divided  by 
one  minus  losses  for  delivery.) 

Where; 

^ujv  -  ^ r:  "^  E  r; 
;The  weighted  average  cost  of  energy  for 
pumping  for  this  rate  schedule  is  equal 
to  the  cost  of  energy  purchased  or 
suppli.'d  for  the  benefit  of  the  customer 


for  pumping  divided  by  the  total  energy 
for  pumping.) 


C 


t: 


=  Cp+C, 


(Cost  of  energy  for  pumping  for  this  rate 
schedule  is  equal  to  the  cost  of  energy 
purchased  or  supplied  for  the  benefit  of 
the  customer  plus  the  cost  of  energy  in 
storage  carried  over  from  the  month 
preceding  the  specified  month.) 


EpX| 


I-L, 


■h^ 


1-1 


(Energy  for  pumping  for  this  rate 
schedule  is  equal  to  the  energy 
purchased  or  supplied  for  the  benefit  of 
the  customer,  after  losses,  plus  the 
energy  for  pumping  in  storage  as  of  the 
end  of  the  month  preceding  the 
specified  month.) 

C   -C'"'  xE'"' 

(Cost  of  energy  in  storage  is  equal  to  the 
weighted  average  cost  of  energy  for 
pumping  for  the  month  preceding  the 
specified  month  times  the  energy  for 
pumping  in  storage  at  the  end  of  the 
month  preceding  the  specified  month.) 


=  Dollars  cost  of  energy  purchased  or 
supplied  for  the  benefit  of  the  customer 
for  pumping  during  the  specified 
month,  including  all  direct  costs  to 
deliver  energy  to  the  project, 

-  Kilowatt-hours  of  energy  purchased  or 
supplied  for  the  benefit  of  the  customer 
for 


pumping  during  the  specified  month. 
=  Energy  loss  factor  for  transmission  on 
energy  purchased  or  supplied  for  the 
benefit  of  the  customer  for  pumping 
(E.xpected  to  be  .03  or  three  percent.) 


-1-1 


=  Kilowatt-hours  of  energy  in  storage  as 
of  the  end  of  the  month  immediately 
preceding  the  specified  month. 


M-i 


=  Weighted  average  cost  of  energy  for 
pumping  for  the  month  immediately 
preceding  the  specified  month. 

^^^a\  ~  ^G  "^  E  r 

(Weighted  average  energy  conversion 
factor  is  equal  to  the  energy  generated 
from  pumping  divided  by  the  total 
energy  for  pumping) 


^nOQR 
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=  Energy  generated  from  pumping. 


=  Weighted  average  energy  loss  factor 
on  energy  delivered  by  the  facilitator  to 
the  customer. 

Energy  to  be  Furnished  by  the 
Government:  The  Government  will  sell 
to  the  Customer  and  the  Customer  will 
purchase  from  the  Government  energy 
each  billing  month  equivalent  to  a 
percentage  specified  by  contract  of  the 
energy  made  available  to  the  Facilitator 
(less  any  losses  required  by  the 
Facilitator).  The  Customer's  contract 
demand  and  accompanying  energy  will 
be  allocated  proportionately  to  its 
individual  delivery  points  served  from 
the  Facilitator's  system. 

Billing  Month:  The  billing  month  for 
power  sold  under  this  schedule  shall 
end  at  12  midnight  on  the  last  day  of 
each  calendar  month. 

Wholesale  Rate  Schedule  Regulation-1 

Availability:  This  rate  schedule  shall 
be  available  to  public  bodies  and 
cooperatives  (any  one  of  whom  is 
hereiucifter  called  the  Customer)  in 
Georgia,  Alabama,  Mississippi,  Florida, 
South  Carolina,  or  North  Carolina  to 
whom  service  is  provided  pursuant  to 
contracts  between  the  government  and 
the  customer. 

Applicability:  This  rate  schedule  shall 
be  applicable  to  the  sale  of  regulation 
services  provided  from  the  Allatoona, 
Buford,  J.  Strom  Thurmond,  Walter  F. 
George,  Hart  well,  Millers  Ferry,  West 
Point,  Robert  F.  Henry,  Carters,  and 
Richard  B.  Russell  Projects  (hereinafter 
called  the  Projects)  and  sold  under 
appropriate  contracts  between  the 
Government  and  the  Customer. 

Character  of  Service:  The  service 
supplied  hereunder  will  be  delivered  at 
the  Projects. 

Monthly  Rate:  The  rate  for  service 
supplied  under  this  rate  schedule  for 
the  period  specified  shall  be: 
SO. 05  per  kilowatt  of  total  contract 

demand  per  month. 

Contract  Demand:  The  contract 
demand  is  the  amount  of  capacity  in 
kilowatts  stated  in  the  contract  to  which 
the  Government  is  obligated  to  supply 
and  the  Customer  is  entitled  to  receive 
regulation  service. 

Billing  Month:  The  billing  month  for 
services  provided  under  this  schedule 
shall  end  at  12  midnight  on  the  last  day 
of  each  calendar  month. 

Wholesale  Power  Rate  Schedule 
Replacement-1 

Availability:  This  rate  schedule  shall 
be  available  to  public  bodies  and 


cooperatives  (any  one  of  whom  is 
hereinafter  called  the  Customer)  in 
Georgia,  Alabama,  Mississippi,  Florida, 
South  Carolina,  or  North  Carolina  to 
whom  power  is  provided  piu-suant  to 
contracts  between  the  Government  and 
the  customer. 

Applicability:  This  rate  schedule  shall 
be  applicable  to  the  sale  at  wholesale 
energy  purchased  to  meet  contract 
minimum  energy  and  sold  under 
appropriate  contracts  between  the 
Government  and  the  Customer. 

Character  of  Service:  The  energy 
supplied  hereunder  will  be  delivered  at 
the  delivery  points  provided  for  under 
appropriate  contracts  between  the 
Government  and  the  Customer. 

Monthly  Rate:  The  rate  for  energy  sold 
under  this  rate  schedule  for  the  months 
specified  shall  be: 

Energy  Rate  =  (C^^,  -s-  F^, J  ^  (i  -  L^ ) 

[computed  to  the  nearest  $.00001  (l/lOO 

mill)  per  kwh] 

(The  weighted  average  cost  of  energj'  for 

replacement  energy  divided  by  one 

minus  losses  for  delivery.) 

Where; 


*^wav  ~  ^p 


-(Epx(l-Lp)) 


(The  weighted  average  cost  of  energy  for 
replacement  energy  is  equal  to  the  cost 
of  replacement  energy  purchased 
divided  by  the  replacement  energy 
purchased,  net  losses.) 


=  Dollars  cost  of  energy  purchased  for 
replacement  energy  during  the  specified 
month,  including  all  direct  costs  to 
deliver  energy  to  the  project. 


=  Kilowatt-hours  of  energy  purchased 
for  replacement  energy  during  the 
specified  month. 


=  Energy  loss  factor  for  transmission  on 
replacement  energy  purchased 
(Expected  to  be  0  or  zero  percent.) 


=  Weighted  average  energy  loss  factor 
on  energy  delivered  by  the  facilitator  to 
the  customer. 

Energy  to  be  Furnished  by  the 
Government:  The  Government  will  sell 
to  the  Customer  and  the  Customer  will 
purchase  from  the  Government  energy 
each  billing  month  equivalent  to  a 
percentage  specified  by  contract  of  the 
energy  made  available  to  the  Facilitator 
(less  any  losses  required  by  the 
Facilitator).  The  Customer's  contract 


demand  and  accompanying  energy  will 
be  allocated  proportionately  to  its 
individual  delivery  points  served  from 
the  Facilitator's  system. 

Billing  Month:  The  billing  month  for 
power  sold  under  this  schedule  shall 
end  at  1 2  midnight  on  the  last  dav  of 
each  calendar  month. 
IFR  Doc.  03-25502  Filed  10-7-03;  8:45  am] 
BIUJNG  CODE  6450-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7571-5] 

Good  Neighbor  Environmental  Board 
Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

summary:  The  next  meeting  of  the  Good 
Neighbor  Environmental  Board,  a 
Federal  advisor\'  committee  that  reports 
to  the  President  and  Congress  on 
environmental  and  infrastructure 
projects  along  the  U.S.  border  with 
Mexico,  will  take  place  in  Imperial 
Beach,  California,  on  October  22-23, 
2003.  It  is  open  to  the  public. 
DATES:  On  October  22.  the  meeting  will 
begin  at  8:30  a.m.  (registration  at  8  a.m.) 
and  end  at  6  p.m.  On  October  23.  the 
Board  will  hold  a  routine  business 
meeting  from  8  a.m.  until  12  noon 
(registration  at  7:30  a.m.). 
ADDRESSES:  The  meeting  site  is  the 
Dempsey  Holder  Safety  Center,  950 
Ocean  Lane,  Imperial  Beach,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Koerner.  Designated  Federal 
Officer  for  the  Good  Neighbor 
Environmental  Board.  U.S. 
Environmental  Protection  Agency 
Region  9  Office.  75  Hawthorne  St.,  San 
Francisco.  California  94105.  Tel:  (415) 
972-3437;  E-mail: 
koemer.elaine@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Meeting  Access:  Individuals  requiring 
special  acconunodation  at  this  meeting, 
including  wheelchair  access  to  the 
conference  room,  should  contact  the 
Designated  Federal  Officer  at  least  five 
business  days  prior  to  the  meeting  so 
that  appropriate  arrangements  can  be 
made. 

Agenda:  On  the  morning  of  October 
22,  the  first  day  of  the  meeting,  guest 
speakers  will  discuss  the  meeting  theme 
of  "U.S. -Mexico  Border  Cooperation  "  as 
it  relates  to  the  activities  of  their 
organizations.  The  morning  session  will 
begin  at  8:30  a.m.  and  conclude  with  a 
public  comment  session  from  12-12:30 


Federal  Register / Vol.  68,  No.  195 /Wednesday,  October  8,  2003 /Notices 


58097 


58096 


Federal  Register/ Vol.  68,  No    195 /Wednesday.  October  8.  2003 /Notices 


p  m  For  this  session,  the  Board  invites 

commu nt.s  on  a  wide  range  of  issues, 
including  the  topic  for  its  upc  oming 
Seventh  Report:  Links  between 
children's  health  in  the  border  region 
ami  the  regions  environmental 
infrastructure.  During  the  afternoon  of 
October  22,  beginning  at  2  p  m..  guest 
speakers  will  continue  to  address  the 
meeting  theme  until  ^  p  m   From  .l-3;45 
p  m  ,  Board  members  will  report  out  on 
the  activities  of  their  organizations 
After  a  fifteen  minute  break,  there  will 
be  a  two-hour  loint  .Session  with 
Tonsejos  Consultivos  during  which  the 
Board  will  discuss  mutual  areas  of 
interest  with  two  counterpart  .Mexican 
advisorv  groups  for  the  northern  border. 
The  first  dav  of  the  meeting  will 
(  oncludt>  at  B:0{)  p  ni   The  seccmd  dav 
of  the  meeting.  tJctober  23,  will  begin  at 
8  a.m.  and  conclude  at  noon.  The  format 
will  be  a  routine  busin*"'-  mtH-ting.  with 
agenda  items  inckuiing  approval  of 
minutes,  planning  for  upcoming 
meetings,  and  status  of  reports. 

Public  Attendance:  The  public  is 
welcome  to  attend  all  portions  of  the 
meeting.  Members  of  the  public  who 
plan  to  file  written  statements  and/or 
make  brief  (suggested  5-minute  limit) 
oral  statements  at  the  public  comment 
session  are  encouraged  to  contact  the 
Designated  Federal  Officer  for  the  Board 
prior  to  the  meeting. 

Buckiirouncl:  The  Good  Neighbor 
Environmental  Board  meets  three  times 
each  calendar  vear  at  different  locations 
along  the  U.S. -Mexico  border  and  also 
holds  an  annual  strategic  planning 
session   It  was  created  bv  the  Knterprise 
for  the  Americas  Initiative  Act  of  1992 
An  Executive  Order  delegates 
implfnu'iiting  authorit\-  to  the 
Administrator  of  EPA.  The  Board  is 
responsible  for  providing  advice  to  the 
President  and  the  Congress  on 
environmental  and  infrastructure  issues 
and  needs  within  the  States  contiguous 
to  Mexico  in  ordt-r  to  improve  the 
quality  of  life  of  persims  residing  on  the 
United  States  side  ni  the  border.  The 
statute  calls  for  the  Board  to  have 
representatives  from  IS  Ciovernnu'iit 
agencies:  the  governments  of  the  States 
of  Arizona,  California.  New  Mexico  and 
Texas;  and  private  organizations  with 
expertise  on  environmental  and 
infrastructure  problems  along  the 
southwest  border  The  I'.S 
Environmental  Pnitection  Agency  gives 
notice  of  this  meeting  of  the  Ciocjd 
Neighbor  Environmental  Board 
pursuant  to  the  Federal  .\dvisory 
Committee  Act  (Pub   L  42-463). 


Dated:  September  29,  2003. 
Oscar  Carrillo, 

.-tcf/ntj  Df'si^rnUcd  Fcdfml  Officer. 

|FR  l)o(    0;i-25=S44  Filed  10-7-U3;  8:45  am] 

BILLING  COD€  6560-50-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Agency  Information  Collection 
Activities:  Proposed  Extension  of 
Information  Collection;  Comment 
Request 

AGENCIES:  Federal  Deposit  Insurance 
Corporation  IFDIC);  Offic:e  of  Thrift 
Supervision  (OTS),  Treasury. 
ACTION:  joint  notic  e  and  recpiest  for 

c  (iinment 


SUMMARY:  The  FDIC  and  OTS 
(collectively,  the  Agencies),  as  part  of 
their  continuing  effort  to  n?duce 
paperwork  .md  respondent  burden. 
iiu  ite  the  general  public:  and  other 
Federal  agencies  to  comment  on  the 
proposed  revision  to  an  existing 
information  (dUection  <is  recjuired  bv 
the  Paperwork  Reduction  Act  of  1995. 
The  Agencies  may  not  conduct  or 
sponsor.  <in<\  a  respondent  is  not 
recjuired  to  respond  to.  an  information 
collection  unless  it  displavs  a  currently 
valid  Offic  e  of  Management  and  Budget 
(OMB)  1  ontrol  numbc^r  Currently,  the 
Agencies  are  solu  iting  c  omment 
concerning  their  plans  to  recjuire 
electronic  filing  by  direc  tors,  officers, 
and  [)rin(  ijial  shareholders  of 
institutions  (insiders)  of  beneficial 
ownerslu(i  of  ecjuity  securities, 
Ele<  tronic  filing  of  the  reports  is 
mandated  bv  the  Sec  urities  Exchange 
Act  of  1934,  as  amended  bv  the 
Sarhanes-Oxley  Ac:t  of  2002 
DATES:  Comments  should  be  submitted 
bv  December  H.  201)3 
ADDRESSES:  Comments  should  be 
directed  to  the  .Agencies  and  the  OMB 
Desk  ( )ffi(  er  for  the  .'\genc:ies  as  follows: 

FDIC  Steven  F   Manft,  Paperwork 
(  Je.iraiK  e  Officer,  l.egal  Division.  Room 
MB-1()fi4.  .-Xttention:  flomments/Legal 
Duision,  Federal  Deposit  Insurance 
Corporation.  ^50  17th  Street.  NW  . 
Washington.  IK^  21)429.  All  c:omments 
should  refer  to  "beneficial  ownership 
rc^ports.  "  Comments  mav  be  hand- 
delivered  to  the  guard  station  at  the  rear 
of  the  550  17th  Street  Building  (lcjc:ated 
on  F  .Street),  on  business  clays  between 
7  a.m  and  5  p  m   FAX  number  (202) 
898-3838;  Internet  address: 
commrnts't' filic  iiov  ("omments  maybe 


inspected  and  photocopied  in  the  FDIC 
Public  Information  Center.  Room  100, 
801  17th  Street,  NW,.  Washington,  DC 
between  9  a.m.  and  4:30  p,m.  on 
business  days. 

OTS:  Information  Collection 
Comments,  Chief  Counsel's  Office. 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552. 
Attention:  1550-0019.  FAX  number 
(202)  906-6518.  or  e-mail  to 
infocoUection.comments@ois.treas.gov. 
OTS  will  post  comments  and  the  related 
index  on  the  OTS  Internet  Site  at 
http://n'ww.ots.treas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reading  Room, 
1700  G  Street.  NW..  by  appointment.  To 
make  an  appointment,  call  (202)  906- 
5922,  send  an  e-mail  to 
puhlicinfo^ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

OMB  Desk  Officer  for  the  Agencies: 
Joseph  F.  Lackey.  Jr..  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  10235. 
Washington.  DC  20503,  or  e-mail  to 
ilackeyj<&omb. eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

FPIC:  Steven  F.  Hanft.  Paperwork 

Clearance  Officer.  (202)  898-3907. 

Legal  Division.  Federal  Deposit 

Insurance  Corporation.  550  17th 

Strcjet.  NW..  Washington.  DC  20429. 
OTS:  Marilvn  K.  Burton,  OTS  Clearance 

Officer,  (202)  906-6467.  Office  of 

Thrift  Supervision.  1700  G  Street. 

NW..  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

Type  nf  Review:  Revision  of  a 
currentlv  approved  collection. 

Titles: 

FDIC:  Beneficial  Ownership  Reports. 

OTS:  34  Act  Disclosures, 

OMB  Control  Sumbers: 

FDIC: 3064-0030. 

OTS:  1550-0019. 

Form  \'umbers: 

FDIC:  Forms  3,  4,  and  5. 

OTS:  SEC  .Schedules  13D,  13G,  14A, 
14C;,  14D-1,  and  TO;  SEC  Forms  3.  4,  5, 
10.  10-SB.  10-K.  10-KSB.  8-K.  8-A. 
12b-25.  10-Q.  10-QSB.  15.  and  annual 
report. 

Abstract:  This  notice  seeks  public 
comment  on  a  planned  change  in  filing 
method  for  reports  of  beneficial 
ownership  by  insiders  whose  equity 
securities  are  registered  with  the 
Agencies.  In  the  past,  the  Agencies  have 
required  paper  filings.  The  Securities 
Exchange  Act  of  1934  ("Exchange  Act"), 
as  amended  by  the  Sarbanes-Oxley  Act 
of  2002.  changed  this  requirement  to 
electronic  filing.  Currently,  the  Agencies 


C-^^^-.,!     D. 
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are  authorizing  voluntary  electronic 
filing  through  an  electronic  system, 
which  has  been  available  since  July  30. 
Electronic  Hling  will  be  made 
mandatory  by  a  separate,  later  action  by 
the  Agencies.  The  new  electronic 
system  is  an  important  step  in  the 
Agencies'  ongoing  efforts  to  streamline 
the  filing  and  retrieval  of  reports  filed 
with  the  Agencies  under  the  Securities 
Exchange  Act  of  1934.  It  will  also 
reduce  burden  on  insiders  who  must  file 
these  reports  within  two  business  days 
of  completing  a  transaction  in  equity 
securities  of  the  institution. 

Additionally,  OTS  collects  other 
periodic  disclosure  documents  required 
to  be  filed  by  savings  associations 
pursuant  to  the  Exchange  Act  on  forms 
promulgated  by  the  U.S.  Securities  and 
Exchange  Commission  for  its  registrants. 
In  addition  to  seeking  public  comment 
on  the  planned  change  in  filing  method 
for  reports  of  beneficial  ownership,  OTS 
also  seeks  public  comment  on  its 
proposed  renewal  of  this  collection. 

Tne  Agencies'  burden  estimates 
follow. 

Affected  Public: 

FDIC:  Directors,  officers  and  principal 
shareholders  of  insured  financial 
institutions  (insiders). 

GTS:  Directors,  officers  and  principal 
shareholders  of  insured  financial 
institutions  (insiders);  savings 
associations. 

Burden  Estimates: 

Estimated  Number  of  Respondents: 

FDIC:  1,755. 

OTS:  128. 

Estimated  Number  of  Responses: 

FDIC:  2,370. 

OTS:  401. 

Estimated  Annual  Burden  Hours: 

FDIC:  1,896  hours. 

OTS:  14,759  hours. 

Frequency  of  Response: 

FDIC:  On  occasion. 

OTS:  On  occasion;  quarterly; 
annually. 

Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility: 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 


through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Estimates  of  capital  or  startup  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Dated  at  Washington,  DC,  this  22  day  of 
September,  2003. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

Dated:  October  2.  2003. 

By  the  Office  of  Thrift  Supervision. 
James  E.  Gilleran, 
Director. 
[PR  Doc.  03-25476  Filed  10-7-03;  8:45  am] 

BtLUNG  CODE  6714-01-P  AND  6720-01-P  - — 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street. 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011075-063. 

Title:  Central  America  Discussion 
Agreement. 

Parties:  A.P.  MoUer-Maersk  A/S;  APL 
Co.  PTE  Ltd.;  Crowley  Liner  Services, 
Inc.;  Dole  Ocean  Cargo  Express;  King 
Ocean  Services  Limited;  and  Seaboard 
Marine,  Ltd. 

Synopsis:  The  amendment  eliminates 
the  separate  geographic  sections  under 
the  agreement,  makes  technical 
corrections  to  eliminate  obsolete  or 
repetitive  language,  and  updates 
Maersk's  name. 

Agreement  No.:  201110-006. 

Title:  Berths  55-56  Agreement. 

Parties:  Port  of  Oakland  and  Total 
Terminals  International,  LLC,  as  Hanjin 
Shipping  Company,  Ltd.'s  assignee. 

Synopsis:  The  modification  clarifies 
the  primary  and  secondary'  use 
provisions  and  the  completion  dates  for 
the  improvements  of  the  premises.  It 
also  provides  for  the  use  of  port-owned 
cranes. 

By  Order  of  the  Federal  Maritime 
Commission. 


Dated:  October  3.  2003. 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  03-25527  Filed  10-7-03:  8:45  am] 

BILLING  CODE  6730-01 -P 

FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number  :  3981NF. 

Name  :  All-Cargo  Express  Inc. 

Address  :  Lakeview  Professional 
Village.  12558  West  Atlantic  Blvd., 
Coral  Springs.  FL  33071. 

Date  Revoked  :  September  14.  2003. 

Reason  :  Failed  to  maintain  valid 
bonds. 

License  Number  :  13243N. 

Name  :  Clark  Overseas  Shipping.  Inc. 

Address  :  121  New  York  Avenue,  P.O. 
Box  438,  Trenton.  NJ  08603. 

Date  Revoked  :  September  4,  2003. 

Reason  :  Surrendered  license 
voluntarily. 

License  Number  :  17466N. 

Name  :  Compass  Shipping,  Inc. 

Address  :  525  Empire  Blvd..  Brooklyn, 
NY  11225. 

Date  Revoked  :  September  5,  2003. 

Reason  :  Failed  to  maintain  a  valid 
bond. 

License  Number  :  2274F. 

Name  :  David  K.  Lindemuth  Co..  Inc. 

Address  :  154  South  Spruce  Avenue, 
So.  San  Francisco,  CA  94080. 

Date  Revoked  :  August  27,  2003. 

Reason  :  Failed  to  maintain  a  valid 
bond. 

License  Number:  3183F 

Name  :  DRW  Transportation  Services, 
Inc. 

Address  :  P.O.  Box  15993,  North  Little 
Rock,  AR  72231. 

Date  Revoked  :  August  24,  2003. 

Reason  :  Failed  to  maintain  a  valid 
bond. 

License  Number  :  17507F. 

Name  :  ECO  Freight  International 
Corporation. 

Address  :  5422  W.  Rosecrans  Avenue, 
Hawrthome,  CA  90250. 

Date  Revoked  :  August  21.  2003. 

Reason  :  Surrendered  license 
voluntarily. 

License  Number  :  8410N. 
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Name  :  Euaenia  Shilliny  Shaw  dha 
Ndntrans 

Address  :  97H  .Short'luie  Drivf.  San 
.Mateo.  C;A  94404 

Date  Revoked  :  August  30.  2003. 

Reason  ;  Failed  tn  maintain  a  \alid 
bond 

License  Number     lbm9\ 

Name  :  Global  C'ontainer  Line.  Inc. 
dba  Global  ()<:ean  Air  Solutions 

.■\ddress    2013  N\V   79th  .Avenue. 
Miami.  FL  33122 

Date  Revoked    .August.  J4.  2003 

Reastm    Failed  to  maintain  a  \alid 
bond 

License  Number    17945N. 

Name  :  [urv  Trans.  Inc. 

Address    8244  NVV   14th  Street, 
Miami.  FL  3312e 

Date  Revoked  :  August  20.  2003. 

Reason  :  Failed  to  maintain  a  valid 
bond. 

License  Number     lb7b3N 

Name  ;  MTL  Worldwide  Agency.  Inc 

.\ddress  ;  228  .51st  .Street,  2nd  F'loor. 
Brooklvn.  NY  11220 

DateRpvoked    August  30.  2003 

Reason    Failed  to  maintain  a  valui 
bond 

License  Number    125  ?9N 

Name  ;  Miller  Interinodal  Logistics 
Services.  Inc 

Address  ;  5300  Highvvav  80  West.  P.O 
Box  1123.  lackson.  MS  32915-1123. 

Date  Revoked    .August  14,  2003. 

Reason  :  Surrendered  license 
voluntarilv 

License  .Numbf-r     lh035N 

Name    Piscataqua  (ijohal  Logistics. 
L.L.G. 

Address    583  f)ld  Portsmouth 
Avenue.  Greenland   NH  0  !840 

Date  Revoked    Julv  19.  2003. 

Reason    Failed  to  maintain  a  valid 
bond 

License  Number     12190N. 

Name    Reliable  Ovt-rseas  Shipping  Xc 
Trading. Int 

Address  :  239-241  Kingston  .Avenue, 
Brooklvn.  NY  11213 

Date  Revoked  :  September  5,  200  3 

Reason  :  Failed  to  maintain  a  valui 
bond. 

License  Number  ;  18043F 

Name  ■  I^K  Logistu  s  inc. 

Address  :  114  Maple  .A\enue.  Red 
Bank.  NI  07701 

Date  Revoked    September  9.  2003. 

Reason  :  Surrendered  lu  ense 
voluntarily 

License  Number  :  17251N. 

Name  :  Shanghai  Aaron  Shipping  & 
Enterprises  Co  .  Ltd 

Address  :  300  Davev  Glen  Road. 
#3429.  Belmont.  CA  94002. 

Date  Revoked  :  .November  9.  2002 

Reason  ;  Failed  to  maintain  a  valid 
bond. 


License  Number  :  15847F. 

N.iine    Straightline  Logistics.  Inc. 

.Address    Cargo  Bldg..  80.  Suite  2A. 
IFK  hit  1  Airport,  Jamaica.  NY  11430. 

Date  Revoked  :  August  29.  2003. 

Reason     Failed  to  maintain  a  valid 
bond. 

License  Number    421t)F-" 

Name  :  U.S.  international  F(jr\varding 

Agency.  Inc. 

Address  :  10680  NW   37th  Terrace. 
Miami.  FL  3317H 

Date  K.'voke(i     August  17.  2003. 

Reason  :  Failed  to  maintain  a  valid 
bond. 

I.K  ense  .Number  :  14037N. 

Name  ;  Vladimir  G   Manegdeg  dba 
\'GM  Movers 

Address  :  383b  Fenn  Wa\ .  Santa  Cruz. 
CA  95062. 

Date  Revokeii     SHptt-mher  1  1.  2003. 

Reason  :  Failed  to  maintain  a  valid 
bond. 

License  Number  ;  3972F. 

.Name  ,  World  (iargo  (iorporation 

Address  :  12159  SW.  132nd  Court, 
Suite  202.  Miami.  FL  3318b. 

Date  Revoked    August  29.  2003. 

Reason    Failed  to  maintain  a  valid 
bond 

Li(  ense  Number    ,U  IbNF. 

Name    Zust  Ba(  hmeier  of 
Switzerland  db.i  \'e(  tura  Ocean  Lines. 

.Address  :  ,1700  CommercK-  Drive. 
Suite  908.  Baltimore.  MI)  21227. 

Date  Revoked     .August  21.  2003 

Reason    Failed  to  maintain  valid 
bonds. 

Sandra  I..  Kusumulu. 

Director.  Bureau  of  (.Vm.sumer  C»m[)l(iints 

and  Licensing 

[FR  Doc.  03-2552H  KiK'.l  1O-7-03,  845  ami 

BILLING  CODE  6730-01   P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Applicants 

.Notu  e  IS  herebv  given  that  the 
following  applic:ants  have  filed  with  ihe 
Federal  Maritime  (lommission  an 
applu  ation  for  lit  en.se  as  a  Non-Vessel 
(Jperating  tiommon  Carrier  and  Ocean 
FYeight  Forwarder — Ocean 
Transportation  Intermediarv  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amentieci  (4h  L:  .S,(;   app    1718  and  4b 
CFR  515) 

Persons  knowing  of  anv  reason  why 
the  following  applicants  should  not 
receiv  a  license  are  requested  to 
contact  the  ( )ffi(:e  of  Transportation 
Intermediaries.  Federal  Maritime 
Commission.  Washington,  DC  20573. 
Non-Vessel  Operating  (lomnifjn  Carrier 
Ocean  Transportation  Intermediary 
Applicants: 


Caribbean  Express  Shipping 
Company.  Inc..  2706  NW.  31 
Avenue.  Lauderdale  Lakes,  FL 
33311.  Officers:  Chijioki  Azuogu, 
President  {Qualif\'ing  Individual), 
Eberechukwu  Azuogu,  Vice 
President. 

R  &  S  Trading.  Lerida  310.  Urb. 
Valencia.  Rio  Piedras,  PR  00924, 
Carlos  B.  Sanchez,  Sole  Proprietor. 

Air  Trans  Logistics  (USA)  Inc.,  148- 
36  Guv  R  Brewster  Blvd.,  #211. 
lamaica,  NY  11434.  Officers:  Kwok 
Keung  Wong,  Secretary  (Qualifv'ing 
Individual),  Yim  Chi  Wong,  Vice 
President. 

Sta.  Lucia  Cargo,  765  E.  Yucca  Street, 
Oxnard.  C A  93033.  Officer:  Paulino 
I.  Gerardo.  CFO  (Qualifying 
Individual). 

New  Cargo  Express  Corp.,  133—40 
Lefferts  Blvd..  S.  Ozone  Park,  NY 
11420.  Officers:  Estervina 
Rodriguez.  President  (Qualifying 
Individual).  Persio  Rodriguez, 
Secretary'. 
Non-Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary- 
Applicants: 

Skvsea  Freight  International  USA 
LLC.  1400  Elmhurst  Road,  Elk 
Grove  Village.  IL  60007.  Officers: 
Sherr\-  Lynn  Gocal,  Member 
Manager  (Qualifv'ing  Individual). 
Syed  Abdul  Cader,  Member. 

Global  Express  Shipping  &  Deliverv', 
Inc..  433  Red  Oak  Lane, 
LawTenceville,  GA  30045.  Officer: 
Alfred  M.  Khannu.  President/ 
Chairman  [Qualifying  Individual). 

Freight  Systems  Inc..  147-14  182nd 
Street.  Jamaica.  NY  11413.  Officers: 
Sandford  Lobo.  Vice  President 
(Qualifving  Individual).  David 
Phillips.  President. 

Consolidated  Shipping  Line.  Inc..  535 
Eight  Avenue.  New  York,  NY 
10018.  Officer:  Albert  Panelli.  Vice 
President  (Qualifying  Individual). 

Barrow  Freight  System,  Inc.,  522 
Woodlake  Drive,  Fairfield,  CA 
94534.  Officer:  David  Wang,  Vice 
President  (Qualifying  Individual). 
Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary 
Applicants: 

Argo  Cargo.  Inc.,  10044  Premier 
Parkway,  Miramar,  FL  33025. 
Officers:  Jason  John  Propsom,  Vice 
President  (Qualifying  Individual), 
Daniel  F.  Murray,  III,  President. 

International  Freight  Experts  Inc., 
8006  CoUingwood  Court, 
Bradenton,  FL  34201-2350.  Officer: 
Christine  Ann  Aron,  President 
(Qualifying  Individual). 

Gorham  Export  Packing  LLC,  7516 
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Lawndale.  Houston,  TX  77012. 
Officer:  Gerson  D.  Sosa,  Managing 
Director  (Qualifjring  Individual). 

Globe  Express  International,  LLC, 
17902  Kay  Ct.,  Cerritos,  CA  90703. 
Officers:  Eduardo  D.  Flores,  Vice 
President  (Qualifjdng  Individual), 
Linne  D.  Flores,  President. 


Dated:  October  3,  2003. 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  03-25526  Filed  10-7-03;  8:45  am] 

BILUNG  CODE  6730-01-P 

FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Reissuances 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 


Intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984,  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  46  CFR 
515. 


License  no. 


Name/address 


Date  reissued 


16805F 
4407F  . 
4478F  . 
12539F 

421 7F  . 


E.I.B.  Broters,  Inc.,  2550  WW.  72nd  Avenue,  Miami,  FL  33122 

JCC  Intemational,  Inc..  8275  N.  State  Road  7,  Madison,  IN  47250 

Marina  Ocean  Air  Intemational,  LLC,  81 1  Grandview  Drive,  So(Jt^  San  Francisco,  CA  94083 

Mifler  Intermodal  Logistics  Services,  Inc.,  5500  Highway  80  West,  P.O.  Box  1123,  Jadcson.  MS 

32915-1123. 
Reliable  Van  &  Storage  Co.,  Inc.,  550  Division  Street,  Elizabeth,  NJ  07201  


June  26,  2003. 
July  17,2003. 
July  23,  2003. 
August  14,  2003. 

JarHjary  15,  2003. 


Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 

and  Licensing. 

(FR  Doc.  03-25529  Filed  10-7-03;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Agency  Information  Coliection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System 

summary:  Background. 

On  June  15,  1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act,  as  per  5  CFR  1320.16,  to 
approve  of  and  assign  OMB  control 
numbers  to  collection  of  information 
requests  and  requirements  conducted  or 
sponsored  by  the  Board  under 
conditions  set  forth  in  5  CFR  1320 
Appendix  A.l.  Board-approved 
collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  cmrently  approved 
collections  of  information.  Copies  of  the 
OMB  BS-I's  supporting  statements  and 
approved  collection  of  information 
instriunents  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to.  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1,  1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 


Request  for  Comment  on  Information 
Collection  Proposals. 

The  following  information 
collections,  which  are  being  handled 
under  this  delegated  authority,  have 
received  initial  Board  approval  and  are 
hereby  published  for  conunent.  At  the 
end  of  tiie  comment  period,  the 
proposed  information  collections,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

a.  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whether  the         ; 
information  has  practical  utility; 

b.  the  acciu-acy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

c.  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and 

d.  ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Comments  must  be  submitted  on 
or  before  December  8,  2003. 
ADDRESSES:  Comments  may  be  mailed  to 
Ms.  Jennifer  J.  Johnson,  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20551. 
However,  because  paper  mail  in  the 
Washington  area  and  at  the  Board  of 
Governors  is  subject  to  delay,  please 
consider  submitting  your  comments  by 


e-mail  to 

regs.comments@federalreserve.gov,  or 
faxing  them  to  the  Office  of  the 
Secretary  at  202-452-3819  or  202-452- 
3102.  Members  of  the  public  may 
inspect  comments  in  Room  MP-500 
between  9:00  a.m.  and  5:00  p.m.  on 
weekdays  pursuant  to  261.12,  except  as 
provided  in  261.14,  of  the  Board's  Rules 
Regarding  Availabibty  of  Information, 
12  CFR  261.12  and  261.14. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Joseph  Lackey,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Room  3208. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1),  supporting 
statement,  and  other  documents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appears  below. 

Cindy  Ayouch,  Federal  Reserve  Board 
Clearance  Officer  (202-452-3829), 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  (202-263- 
4869),  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington.  DC  20551. 

Proposal  to  Approve  Under  OMB 
Delegated  Authority  the  Extension  for 
Three  Years,  Without  Revision,  of  the 
Following  Reports: 

1.  Report  title:  Semiannual  Report  of 
Derivatives  Activity. 
Agency  form  number:  FR  2436. 
OMB  control  number:  7100-0286. 
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Frequpncy:  Semiannual 
Rpporters  LA^^e  I'  S.  dealers  nf  over- 
the— counter  (C)TC")  derivatives. 
Annuiil  rf'pnrtmi^  hours:  1.400 
Estimated  averuge  hours  per  response: 
100. 
\umber  ot  respondents:  7 
General  descnptton  ot  report:  This 
information  collection  is  voluntary-  (12 
use.  4j§  248(a),  ;553-,3.59.  and  461)  and 
is  given  confidential  treatment  (5  L'.S.C. 
§  552(b)(4)), 

Abstract:  The  FR  2436  collects 
derivatives  market  statistics  from  seven 
large  U.S.  dealers  of  over-the— counter 
(OTC)  derivatives.  Data  are  collected  on 
notional  amounts  and  gross  market 
values  of  the  volumes  outstanding  of 
broad  categories  of  foreign  exchange, 
interest  rate,  equity-  and  commodity- 
linked  over-the— counter  derivatives 
contracts  across  a  range  of  underlying 
currencies,  interest  rates,  and  equity 
markets. 

This  collection  of  information 
complements  the  ongoing  triennial 
Survey  of  Foreign  Exchange  and 
Derivatives  Market  Activity  (FR  3036; 
0MB  No.  7100-0285).  The  FR  2436 
collects  similar  data  on  the  outstanding 
volume  of  derivatives,  but  not  on 
derivatives  turnover  As  with  the  FR 
3036,  the  Federal  Reserve  conducts  this 
report  in  coordination  with  other  central 
banks  and  forwards  the  aggregated  data 
furnished  by  US  reporters  to  the  Bank 
for  International  Settlements  (BIS), 
which  publishes  global  market  statistics 
that  are  aggregations  of  national  data 

2.  Report  title  Domestic:  Brant  h 
Notification 

Agency  form  number  FR  4001 
0^{B  control  numh<-r  7100-0097 
Frequency:  On  occasion 
Reporters:  State  member  banks. 
Annual  reportmg  hours:  599  hours 
Estimated  average  hours  per  response: 
30  minutes  for  expedited  notifications; 
1  hour  for  nonexpedited  notifications. 

S'umber  of  respondents:  474 
expedited;  362  nonexpedited 

deneral  description  at  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  321)  and  is  not  giv^n  conndential 
treatment. 

Abstract:  The  Federal  Reserve  System 
requires  a  state  member  bank  to  file  a 
notification  whenever  it  proposes  to 
establish  a  domestic  branch  There  is  no 
formal  reporting  form;  banks  notify  the 
Federal  Reserve  by  letter  prior  to 
making  the  proposed  investment  The 
Federal  Reserve  uses  the  information  to 
fulfill  its  statutory  obligation  to 
supervise  state  member  banks. 


Proposal  to  Approve  I  'nder  OMB 
Delegated  Authority  the  Implementation 
of  the  Following  Surrey: 

Report  title:  C'entral  Bank  Survey  of 
Foreign  Fxchange  and  Derivatives 
Market  Activity 

.•lf,'e;icv  /or77i  number  FR  3036. 

(AVfS  control  number:  7100-0285. 

Frequency:  One— time. 

Reporters:  Financial  institutions  that 
serve  as  intermediaries  in  the  wholesale 
foreign  exchange  and  derivatives  market 
and  dealers. 

Annual  reportmg  hours:  3.945. 

Estimated  average  hours  per  response: 
Turnover  survey;  51  hours;  outstandings 
survey:  15  hours  for  FR  2436  reporters, 
60  hours  for  non-FR  2436  reporters. 

Number  of  respondents:  60. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  248(a).  353-359,  and  461)  and  is 
given  confidential  treatment  (5  U.S.C.  ^ 
552(b)(4)). 

Abstract  The  FR  3036  is  the  U.S.  part 
of  a  global  data  collection  that  is 
conducted  by  central  banks  ever}'  three 
years.  More  than  fifty  central  banks  plan 
to  conduc:t  the  survey  in  2004.  The  Bank 
for  International  Settlements  (BIS) 
compiles  national  data  from  each 
central  bank  to  produce  global  market 
statistics 

The  Federal  Reserve  System  and  other 
government  agencies  use  the  survey  to 
monitor  a<  tivitv  in  the  foreign  exchange 
jnd  derivatives  markets   Respondents 
use  the  published  data  to  gauge  their 
market  share. 

Board  of  Ciovernors  ot  tlie  l-edural  Ryserve 
System,  October  2,  2003. 
Jennifer ).  fohnson. 
Secretfin,  n/  ttie  Hoard 
|FR  Doc.  03-25465  Filed  10-7-03;  B:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banit  Holding  Companies 

The  coiiip.iiucs  listed  in  this  notice 
have  applied  to  the  Board  for  appr(jval. 
pursuant  to  the  Bank  Holding  C-ompany 
Act  of  195B  (12  U.S.C    1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  (  ompany  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
hanks  ami  nonbanking  companies 
owiu'ti  b\  the  hank  holding  company, 
including  the  c:ompanies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 


Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  http://www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  3, 
2003. 

A.  Federal  Reserve  Bank  of  Dallas 
(VV.  Arthur  Tribble.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1  NewFirst  Financial  Group,  Inc.,  El 
Campo.  Texas,  and  NewFirst  Financial 
Company,  Inc.,  Dover,  Delaware;  to 
become  bank  holding  companies  by 
acquiring  100  percent  of  the  voting 
shares  of  NewFirst  National  Bank.  El 
Campo,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  2.  2003. 

Robert  deV.  Frierson, 

Deputy  Secretary'  of  the  Board. 

IFR  Doc.  03-2.5466  Filed  10-7-03;  8:45  am! 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  a  Grant  for  Public  Health 
Educational  Efforts  Conducted  by  the 
National  Health  Museum 

agency:  Department  of  Health  and 
Human  Services,  Office  of  the  Secretary, 
Office  of  Public  Health  and  Science, 
Office  of  Minority  Health. 
action:  Notice. 

SUMMARY:  The  Office  of  Minority  Health 
(OMH),  Office  of  Public  Health  and 
Science  (OPHS),  announces  that  it  will 
award  a  single  source  grant  to  the 
National  Health  Museum  of 
Washington,  DC.  .The  purpose  of  this 
grant  is  to  support  U.S.  Department  of 
Health  and  Human  Services  (HHS) 
efforts  to  communicate  emerging  public 
health  issues  to  the  public,  expand  the 


.'iRin2 
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general  audience  for  HHS  public  health 
initiatives  such  as  Steps  to  a 
HealthierUS,  enhance  and  expand  the 
teaching  of  public  health  to  students  in 
grades  K-12  by  providing  educational 
resources  to  health  and  life  science 
teachers,  and  encourage  health  and 
science  museums  to  support  public 
health  exhibitions  and  educational 
programming. 

Authority:  Section  301  of  the  Public  Health 
Service  (PHS)  Act. 

The  professional  audience  for  the 
National  Health  Museum  is  comprised 
of  the  nation's  public  health  and 
museum  and  science  center  leaders  but 
the  end  audience  that  will  benefit  from 
the  museum  is  much  larger.  More  than 
800  million  visits  occur  each  year  in 
American  museums  and  science  centers, 
yet  only  a  relatively  small  percentage  of 
these  visits  address  public  health  issues. 
Funded  activities  will  directly  support 
efforts  to  reach  this  public  audience 
with  educational  activities  that 
incorporate  public  health  learning 
objectives.  Activities  will  be  undertaken 
to  bring  public  health  and  museum  and 
science  center  leaders  together  to 
collaborate  in  the  development  of 
products  useful  to  a  broad,  general 
audience.  Specifically,  the  grant  is 
intended  to:  (1)  Develop  a  master  plan 
for  museum  exhibits;  (2)  support 
implementation  of  the  National  Public 
Health  Partnership  to  create  a  Rapid 
Response  Network  (RRN)  that  could 
help  promote  quicker,  better- 
coordinated  responses  to  public  health 
emergencies  by  communicating  CDC 
and  NIH-developed  information  and 
research  to  the  public  through  outreach 
to  the  nation's  museums,  science 
centers  and  public  health  educators,  and 
(3)  expand  the  museum  Web  site  to 
provide  educational  resom-ces  and 
instructional  support  for  middle  school 
teachers  of  health  and  life  sciences. 

DATES:  Persons  requesting  additional 
information  about  this  notice  should 
contact  the  OPHS  Office  of  Grants 
Management,  no  later  than  November  7, 
2003. 

ADDRESSES:  Persons  requesting 
additional  information  about  this  notice 
should  contact  the  OPHS  Office  of 
Grants  Management,  1101  Wootton 
Parkway,  5th  Floor,  Rockville,  MD 
20852.  An  application  kit  may  be 
requested  by  telephone  fi-om  (301)  594- 
0758  or  by  fax  from  (301)  594-9399. 

SUPPLEMENTARY  INFORMATION:  CFDA: 
Applied  for. 


I.  Funding  Opportunity  Description 

Background 

The  U.S.  Department  of  Health  and 
Human  Services  (HHS)  is  the  agency 
protecting  the  health  of  all  Americans 
and  providing  essential  human  services, 
especially  for  those  least  able  to  help 
themselves.  HHS  health  agencies  have 
responsibility  for  a  wide  range  of  public 
health  activities,  working  closely  with 
State  and  local  government,  public  and 
private  nonprofit  organizations,  schools 
systems,  business  and  industry.  Program 
responsibilities  among  public  health 
agencies  include  but  are  not  limited  to 
biomedical  and  health  services  research 
and  translation  of  research  findings  into 
public  health  practice;  the  safety  of 
food,  drugs,  and  medical  devices; 
disease  prevention  and  health 
promotion;  improving  and  expanding 
access  to  quality  of  health  care;  public 
health  workforce  education  and 
development;  and  conducting  rapid  and 
effective  responses  to  public  health 
emergencies.  The  current  HHS  Steps  to 
a  HealthierUS  initiative,  led  by 
Secretary  Tommy  G.  Thompson, 
highlights  the  importance  of  prevention 
in  public  health,  particularly  for 
diseases  such  as  diabetes,  obesity,  and 
asthma,  by  promoting  healthy 
community  lifestyles  and  healthy 
behavior.  "The  initiative  has  a  special 
focus  on  health  among  youth  and  older 
Americans. 

The  mission  of  the  National  Health 
Museimi,  a  nongovernmental  50l[c]l3) 
organization,  is  to  educate,  engage,  and 
inspire  people,  young  and  old,  to 
understand  the  past,  present,  and  futtire 
of  health  and  health  science  and 
empower  them  to  act  upon  that 
information  to  enhance  their  individual, 
family,  and  community  health.  The 
goals  of  the  museum  are  to  educate 
people  about  the  human  body  and 
health  science,  to  motivate  people  to 
learn  more  about  their  health  needs  and 
make  positive  lifestyle  changes,  to 
promote  appreciation  of  the  Nation's 
health  science  and  medical  heritage, 
and  to  serve  as  an  independent  and 
unbiased  center  of  dialogue  about  health 
issues.  Providing  support  for  the 
promotion  of  public  health  activities 
was  identified  by  museum  planners  as 
one  of  the  key  opportunities  for 
museum  programming,  by  museum 
planners,  and  the  museum  is  a  convener 
of  the  National  Public  Health 
Partnership  comprising  28  organizations 
dedicated  to  bridging  the  gap  between 
public  health  and  informal  education  in 
museum  and  science  center  settings. 
Established  in  1996,  the  museum 
operates  an  extensive  educational  Web 
site  at  http://www.accessexcellence.org, 


and  plans  to  build  a  Washington,  DC 
facility  that  will  include  a  "discovery 
center"  for  visitors,  K-12  classroom 
facilities  and  resources,  and  a  health 
conference  center.  Additionally,  the 
museum  will  use  HHS  funds  to  support 
implementation  of  the  NPHP,  a 
nationwide  network  of  museums, 
science  centers,  and  public  health 
organizations  that  will  actively  address 
public  health  issues.  The  National 
Health  Museum  conceptualized  and 
secured  funding  for  formative  research 
that  has  resulted  in  a  strategic  plan. 
HHS  funds  will  be  used  to  undertake 
implementation  of  this  plan,  which  will 
involve  Partnership  members  in 
information  dissemination,  project 
collaborations  and  resource  sharing. 

The  National  Health  Museum  is 
uniquely  qualified  to  accomplish  the 
piuposeof  this  grant  because: 

•  It  is  developing  an  educational 
facility  in  the  nation's  capitol  that  is 
projected  to  attract  over  2  million 
visitors  each  year  with  public  health- 
oriented  programs,  exhibits  and 
activities. 

•  It  provides  leadership  to  a 
nationwide  network  of  museums  and 
science  centers  in  developing  public 
health  educational  materials. 

•  It  has  an  explicit  mission  to  provide 
assistance  to  K-12  health  and  life 
science  teachers  and  learners  of  all  ages 
by  furthering  their  understanding  of 
public  health. 

•  It  has  a  Web  site  that  attracts  more 
than  5.7  million  monthly  "hits" 
including  650,000  health  and  life 
science  educators  and  learners. 

•  It  maintains  a  national  directory 
that  can  match  public  and  private  sector 
health  experts  with  schools,  community 
groups,  institutions,  and  media  outlets 
who  could  use  their  expertise  to 
develop  programs  and  media  on  chronic 
and  emerging  public  health  issues. 

•  As  a  convener  of  the  National 
Public  Health  Partnership  which 
consists  of  28  organizations  that  focus 
on  bridging  the  gap  between  public 
health  and  education  in  museum  and 
science  center  settings,  it  has  strong 
working  relationships  with  the  primary 
orgcuiizations  essential  to  the  fulfillment 
of  the  public  health  mission  of  this 
grant. 

Assistance  will  be  provided  only  to 
the  National  Health  Museum  under  this 
grant.  Various  HHS  agencies  have 
contributed  funds  for  this  effort.  The 
OMH  will  award  this  grant  on  behalf  of 
these  agencies. 

Purposes  of  the  Grant 

The  Office  of  Minority  Health,  Office 
of  Public  Health  and  Science,  will 
award  a  single  source  grant  to  the 
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National  Health  Mu^fuiu.  The  purpn^' 
of  this  orant  is  to  support  HHS  efforts  to 
cumniunicato  Piiu-rgint;  public  liPdlth 
issues  to  the  public,  expand  the  'general 
audience  for  HHS  public  health 
initiati\c's  such  as  Steps  to  a 
Healthierl'S.  enhance  and  expand  the 
teaching  c)f  public:  health  to  students  in 
grades  b— 12  bv  providing  educational 
resources  to  health  and  liff  science 
teachers,  and  encourage  health  and 
science  museums  to  support  public 
health  exhibitions  and  edui  ationa' 
programming.  The  grant  will  eiiablc>  the 
Naticmal  Health  Museum  to  plan  and 
implement  program  actixities  directed 
toward  thre(>  goals. 

(1)  Planning 

A  Master  Plan  will  be  developed  to 
establish  a  detailed  thematic  outline  for 
National  Health  Museum  exhibitions 
and  programs,  further  articulate  the  key 
health  ccmimunications  and  learning 
tactics  that  will  be  applied  by  the 
museum  to  support  the  public  health 
mission.  Planning  sessions  with  key 
public  health  experts  from  the 
academic,  government,  non-profit  and 
private  sectors  will  inform  these 
planning  activities,  to  identify'  "best 
practices"  from  e.xemplary  museums, 
science  centers  and  other  informal 
learning  venues.  Museum  exhiliits 
ultimately  will  serve  the  multi- 
generational  annual  audience  of  more 
than  2  million  individuals  that  is 
expected  to  visit  the  .NHM  physical 
fac:ility  in  Washington.  DC.  for  puhli', 
health-oriented  programs,  exhibitions. 
and  c?ducational  activities. 

(21  National  Public   Health  Partnership 

NHM  will  use  HH.S  funds  to  support 
implementation  of  the  Partnership,  a 
nationwide  network  of  museums, 
science  centers,  and  public  health 
organizations  that  will  actu'elv  address 
public  health  issues.  Activities  will  be 
undertaken  to  bring  public  health  and 
museum  and  science  'enter  leaders 
together  to  collaborate  in  the 
development  (jf  products  useful  to  a 
broad,  general  audience.  One  such 
product  will  be  a  Rapid  Response 
Network  (RR.N)  that  will  help  promote 
quicker,  better-c  oordinated  responses  to 
public  health  emergencies  by 
communicating  ("enters  for  Disease 
Control  and  Pre\ention  and  Naticmal 
Institutes  of  Health-developed 
information  and  research  to  the  public 
through  outreach  to  the  nation's 
museums.  scienc;e  centers  and  public 
health  educators.  For  example,  many 
Partnership  member  institutions 
reported  receiving  inquiries  from  their 
visitors  recently  during  the  heightened 
concern  over  SARS  that  thev  were  not 


equip[ied  to  .uiswer  Support  mav  be 
directed  to  develojiment  of  items  suc:h 
as  resourci'  guides,  sptmkers  hurcMUS, 
electronic  presentations  and  "toolkits" 
of  fast.  (  redible  information  on  rapidlv 
developing  public,  health  emergencies  or 
issues. 

(3)  Museum  Web  Site 

Funds  will  be  used  to  expand  the 
Museum  Web  site.  Ac:(:ess 
Excel lenc:e@The  National  Health 
Museum,  which  attrac:ts  an  cjniine 
audience  of  more  than  b50,000  health 
and  life  science  educators  and  learners 
each  month.  The  site,  whic:h  is  c:urrently 
focused  (»n  starving  the  needs  of  high 
school  life  science  teachers,  will  be 
expanded  to  reac;h  a  larger  middle 
sc  hool  audienc  e  and  provide  additional 
resourc  es  specific  allv  designed  for 
health  teachers.  These  additional 
resources  will  help  address  the  needs  of 
health  teachers  who  recjuire  standards- 
based  lesson  plans  that  are  proven 
effective  but  who  fnxjuently  do  not  have 
the  experience,  know  ledge,  or  time  to 
develop  suc:h  resources  for  themselves. 
The  expanded  resources,  including  real- 
time, on-demand,  and  streaming  video 
materials,  will  have  up-to-date,  quality 
information  that  is  ecluc:ationallv  sound, 
and  uses  tec;hnology  to  provide 
innovative  and  creative  classroom 
activities 

II.  Award  Information 

OMH  intends  to  make  ,S  1  million 
available  to  the  National  Health 
Nfuseum  for  a  pro|ec:t  peiioci  of  12 
months.  A  budget  of  up  to  Si  million 
total  costs  (direct  and  indirect)  for  this 
12-nionth  project  period  ma\  be 
requested  to  cover  costs  oi: 

•  Personnel 

•  Consultants 

•  Supplies 

•  Equipment 

•  Grant  related  travel 

•  Other  grant  related  c.osts 
Funds  iiiuv  not  be  used  for: 

•  Medic:al  treatment 

•  Construction 

•  Building  alterations  or  renovations 

The  budget  request  must  be  fully 
justified  in  terms  of  the  proposed 
objectu'es  and  ac  tiviti<!s  and  include  a 
computational  e.xplanation  of  how  costs 
were  determined.  The  applicant  is  not 
required  to  provide  mafc:hing  hinds  or 
share  in  projtH:t  costs. 

III.  Eligibility  Information 

Assistam  e  will  be  [)rovided  cjnly  to 
the  Nati(m.il  Health  Museum  of 
Washington.  Di'.. 


IV,  Application  and  Submission 
Information 

Application  must  be  submitted  on 
Form  PHS  51B1-1  (Revised  July  2000 
and  approved  by  OMB  under  Control 
Number  09.37-0189).  An  applicant  is 
advised  to  pay  close  attention  to  the 
specific  program  guidelines  and  general 
instructions  provided  in  the  application 
kit.  The  application  kit  is  available  from 
the  OPHS  Office  of  Grants  Management 
at  the  address,  telephone,  and  fax 
numbers  previously  listed. 

An  applicant  must  submit  an  original 
and  2  copies  of  the  completed 
application  to  the  OPHS  Office  of  Grants 
Management  at  the  address  previously 
listed.  The  original  application  must  be 
signed  b\'  the  individual  authorized  to 
act  for  the  applicant  organization  and  to 
assume  for  the  organizations  the 
obligations  imposed  by  the  terms  and 
c:onditions  of  the  grant  award. 

To  receive  consideration,  the  grant 
application  must  be  received  by  the 
OPHS  Office  of  Grants  Management  by 
November  7.  2003.  An  application  will 
be  considered  as  meeting  the  deadline  if 
it  is  (1)  received  on  or  before  the 
deadline  date,  or  (2)  postmarked  on  or 
before  the  deadline  date  and  received  in 
time  for  orderly  processing.  A  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service  will  be  accepted 
in  lieu  of  a  postmark.  Private  metered 
postmarks  will  not  be  accepted  as  proof 
of  timely  mailing.  A  hand-delivered 
application  must  be  received  in  the 
OPHS  Office  of  Grants  Management  not 
later  than  4:30  p.m.  on  the  application 
due  date.  An  application  must  be 
submitted  in  hard  copy.  An  application 
submitted  by  facsimile  transmission 
(FAX)  or  any  other  electronic  format 
will  not  be  accepted.  The  applicant  will 
receive  written  notification  from  the 
C3PHS  Office  cjf  Grants  Management  via 
Form  PHS  3038-1  that  its  application 
has  been  received. 

Review  Under  Executive  Order  12372 

An  application  under  this 
announcement  is  not  subject  to  the 
requirements  of  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Program  Requirements/Application 
Content 

This  notice  seeks  an  application  from 
the  National  Health  Museum  ta  plan 
and  implement  program  activities  that 
will  communicate  emerging  public 
health  issues  to  the  public,  expand  the 
general  audience  for  HHS  public  health 
initiatives,  support  the  teaching  of 
public  health  to  students  in  grades  K- 
12,  and  encourage  health  and  science 
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museums  to  support  public  health 
exhibitions  and  educational 
programming.  A  successful  application 
will  focus  on  the  following: 

(1)  Evidence  that  the  applicant  has 
experience  in  planning  and 
implementing  educational  programming 
on  health  sciences  to  the  general  public, 
including  young  people. 

(2)  Evidence  that  the  applicant 
thoroughly  understands  public  health 
goals,  metbods,  and  programs  and  that 
the  applicant  has  access  to  and  working 
relationships  with  health  and  science 
teachers,  and  to  health  and  science 
museums  and  centers  suitable  to  carry 
out  the  objectives  of  this  project. 

(3)  A  clear  description  of  target 
audiences  for  the  messages  and  the 
strategies  that  will  be  employed  to  reach 
them. 

(4)  A  clear  description  of  goals  and 
objectives  for  the  educational  and 
communications  efforts  that  will  be 
undertaken  and  the  measures  that  will 
be  used  to  determine  success. 

(5)  A  description  of  the  type,  length, 
activities,  and  services  that  will  be 
planned  and  implemented  as  part  of  this 
effort,  and  a  rationale  for  the  proposed 
approach. 

(6)  Evidence  that  the  proposed  plan  is 
appropriate,  feasible,  and  logically 
sequenced  to  attain  the  stated  goals. 

(7)  A  plan  to  evaluate  individual 
program  activities  or  the  program  as  a 
whole  and  its  impact  (or  potential 
impact)  on  the  target  audiences. 

(8)  A  detailed  budget  justification  for 
the  project  that  is  reasonable,  adequate, 
and  cost  efficient  and  which  includes 
staffing  requirements  derived  from  the 
proposed  activities. 

Program  Evaluation 

The  project  is  required  to  have  an 
evaluation  plan  consistent  with  the 
scope  of  the  proposed  project  and 
funding  level  that  conforms  to  the 
program's  stated  goal  and  objectives. 
The  plan  should  include  botb  a  process 
evaluation  to  track  the  implementation 
of  program  activities  and,  as 
appropriate,  an  outcome  evaluation  to 
track  changes  in  knowledge,  skills,  or 
behavior  that  can  be  attributed  to  the 
program. 

V.  Application  Review  Information 

The  funding  decision  will  be 
determined  by  the  HHS  Deputy 
Assistant  Secretary  for  Minority  Health 
based  on  results  of  a  technical  review  by 
an  ad  hoc,  independent  review  group 
conducted  by  the  Office  of  Minority 
Health.  The  application  will  be 
reviewed  by  an  Applications  will  be 
assessed  for  technical  merit  according  to 
the  following  criteria: 


(1)  Methodology  (35  Points) 

•  Appropriateness  of  proposed 
approach 

•  Appropriateness  of  specific  activities 
for  educational  programming 
objectives  outlined 

•  Logic  and  sequencing  of  the  planned 
approaches 

(2)  Evaluation  (20  Points) 

•  Thoroughness,  feasibility,  and 
appropriateness  of  the  evaluation 
design,  data  collection,  and  analysis 
procedures 

•  Clear  intent  and  plans  to  document 
the  activities  and  their  outcomes 

(3)  Background  (15  Points) 

•  Expertise  and  understanding  of  public 
health  goals,  methodologies,  and 
programs 

■  Demonstrated  access  to  and 
experience  in  communicating  health/ 
science  information  to  youth  and  their 
teachers,  the  general  public, 
museums,  and  science  centers 

•  Demonstrated  experience  in 
networking,  planning,  and 
implementing  activities  at  a  national 
level 

•  Demonstrated  outcomes  of  past 
similar  efforts/activities  with  the 
target  audiences 

(4)  Objectives  (15  Points) 

•  Merit  of  the  objectives 

•  Relevance  to  the  program  purpose  and 
stated  problem 

•  Attainability  in  the  stated  time  frames 

(5)  Management  Plan  (15  Points) 

•  Demonstrated  knowledge/skills  in 
program  and  project  management 

•  Demonstrated  knowledge/skills  in 
health/science  education  and  health/ 
science  communications 

•  Capability  to  plan  and  coordinate 
efforts  at  a  national  level 

•  Capability  to  manage  and  evaluate  the 
project  as  determined  by: 

•  The  qualifications  of  proposed  staff  or 
requirements  for  "to  be  hired"  staff 
—Staff  level  of  effort 

— Management  experience  of  the 

applicant 
— Clarity  of  the  applicant's 

organizational  chart 

VI.  Award  Administration  Information 

The  applicant  will  be  notified  by  mail 
regarding  the  outcome  of  its  application. 
The  Notice  of  Grant  Award  is  the 
ofiicial  document  informing  the 
appliccmt  that  its  application  has  been 
approved  and  funded.  This  document 
specifies  the  amount  of  money  awarded, 
the  purpose  of  the  grant,  the  terms  and 
conditions  of  the  grant  award,  and  the 
amount  of  funding,  if  any,  to  be 


contributed  to  project  costs  by  the  grant 
recipient. 

Vn.  Agency  Contacts 

For  technical  assistance  on  budget 
and  business  aspects  of  the  application 
or  administrative  requirements,  please 
contact  Karen  Campbell,  OPHS  Office  of 
Grants  Management,  (301)  594-0758. 

For  assistance  with  questions  about 
program  requirements,  please  contact 
Blake  Crawford  or  Yvonne  Johns, 
Division  of  Information  and  Education, 
Office  of  Minority  Health,  1101  Wootton 
Parkway,  Suite  600,  Rockville,  MD 
20852,  telephone  (301)  443-5224. 

Dated:  September  30,  2003. 
Tuei  Doong, 

Deputy  Director,  Office  of  Minority  Health. 
[FR  Doc.  03-25506  Filed  10-7-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  04010] 

Programs  to  Improve  the  Health, 
Education,  and  Well-Being  of  Young 
People;  Notice  of  Availability  of  Funds 

Application  Deadline:  December  8, 
2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
Sections  301(a),  311(b)  and  (c),  and 
317(k)(2)  [42  U.S.C.  241(a),  243(b)  and 
(c),  and  247b(k)(2)]  of  the  Public  Health 
Service  Act,  as  amended.  The  Cat£dog  of 
Federal  Domestic  Assistance  number  is 
93.938. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  aimounces  the 
availability  of  fiscal  year  (FY)  2004 
funds  for  a  cooperative  agreement 
program  for  Programs  to  Improve  the 
Health,  Education,  and  Well-Being  of 
Young  People.  This  program  addresses 
the  "Healthy  People  2010"  focus  areas 
of  Diabetes,  Educational  and 
Community-Based  Programs,  Family 
Planning,  Food  Safety,  HIV,  Nutrition 
and  Overweight,  and  Sexually 
Transmitted  Diseases.  This  program  also 
addresses  Goal  One,  Objective  Three, 
Strategies  One.  Two,  and  Six  of  CDC's 
HIV  Prevention  Strategic  Plan  Through 
2005  (found  at:  http://www.cdc.gov/ 
nchstp/od/hiv_plan/default.htm). 

The  purpose  of  the  program  is  to 
improve  the  education,  health,  and 
well-being  of  young  people  by 
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strengthening  coordinated  schnui  health 
programs  and  bv  enabling  other  youth- 
serving  organizations  to  address  health 
risks.  Award  recipients  wdl  emphasize 
efforts  to  help  voung  people  avoid  risks 
[f.g..  to  avoid  sexual  intercourse).  This 
may  also  include  efforts  to  involve 
parents  in  programs  to  improve  the 
health  of  youth 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goal  and  measure  for  the 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion 
(NCCDPHP):  Reduce  the  percentage  of 
HIV/AIDS-related  risk  behaviors  among 
school-aged  youth  through  the 
dissemination  of  HIV  prevention 
education  programs.  Performance  is 
measured  by  the  percentage  of  high 
school  students  who  are  taught  about 
HIV/ AIDS  prevention  in  school  and  the 
proportion  of  adolescents  (grades  9-12) 
who  abstain  from  sexual  intercourse  or 
use  condoms  if  currently  sexually 
active. 

This  program  announcement  covers 
the  following  six  priority  areas: 

Priority  1   HI\'  Prevention  for  School- 
Age  Youth 

The  purpose  of  Priority  1  is  to  build 
broad  nationwide  strategies,  programs. 
and  support  to  help  schools  and  other 
youth-serving  agencies  prevent  sexual 
risk  behaviors  that  result  in  HIV 
infection.  Strategies  and  programs 
should  especially  target  youth  most  ,it 
risk  for  HIV  infection  as  identified  in 
CDC's  HIV  Prevention  .Strategic  Plan 
Through  2005  Specific  populations 
addressed  would  include: 

•  Adolescents  who  have  sex  with  older 
male  psirtners 

•  Adolescents  who  have  multiple 
sexual  partners 

•  Adolescents  who  initiate  sexual 
activity  at  young  ages 

•  Adolescents  with  multiple  lifetime 
sexual  partners 

•  Adolescents  with  a  history  of 
unprotected  sex 

•  Young  men  who  have  sex  with  men 

•  Young  women  who  have  sex  with 
men  who  have  sex  with  men. 

This  priority  also  includes  strategies 
and  programs  to  involve  parents  in  HIV 
prevention  efforts 

Category  A — Schools  These 
organizations  will  build  c:apacity  and 
partnerships  to  help  the  nation's  schools 
prevent  sexual  risk  behaviors  that  result 
in  HIV  infection.  Strategies  and 
programs  should  especially  target  youth 
who  are  at  highest  risk  for  HIV  infectirm 
per  CDC's  HIV  Prevention  Strategic  Plan 
Through  2005.  and  students  in  grades  7 
through  12. 


Category  B — Youth-Sen-ing 
Organizations:  These  organizations  will 
focus  on  preventing  HIV  infection 
among  large  populations  of  youth, 
especiallv  vouth  in  high-risk  situaticms 
as  identified  in  ClXrs  HIV  Prevention 
Strategic  Plan  Through  2005.  Goal  1. 
Objective  3.  Strategy  1.  Funded 
organizations  are  expected  to  work 
through  constituencies  and  networks  of 
vouth-serving.  community -based 
agencies  and  institutions  which  have 
access  to  these  young  people.  Examples 
include,  but  are  not  limited  to: 
Recreation  and  service  organizations, 
alternative  sc:hools.  faith-based 
organizations,  juvenile  justice  facilities, 
outreach  services  to  runaway  and 
homeless  youth,  programs  for 
immigrants  and  limited  English 
speaking  vouth.  and  services  for  youth 
with  substance  abuse  or  mental  health 
problems. 

Pnoritv  2:  Integration  of  School  Efforts 
To  Prevent  HIV.  STDs,  and  Unintended 
Pregnancv  (Optional  Enhancements  to 
Priority  1,  Category  A I 

The  purpose  of  Prioritv  2  is  to  help 
schools  integrate  their  efforts  to  prevent 
HIV.  STDs,  and  unintended 
pregnancies  HIV.  STD.  and  unintended 
pregnancy  share  many  protective  factors 
including  sexual  abstinenct?  as  the  most 
effective  prevention  method.  Integration 
of  efforts  to  prevent  these  outcomes  will 
promote  increased  efficiency  and 
increase  the  potential  for  effectiveness. 
This  strategy  is  consistent  with  CDC's 
HIV  Prevention  Strategic  Plan  Through 
2005.  Goal  1.  Objective  ,},  Strategy  6. 

Categon,-  A — Pregnant  y  Prevention 
These  organizations  will  focus  on 
strategies  and  programs  designed  to 
prevent  unintended  pregnancy,  and 
hi)W  thev  can  be  effectively 
implenuuited  and  intt?grated  with 
strategies  and  programs  designed  to 
prevent  HIV  and  other  STDs  and 
inc:rease  abstinence  from  sexual 
intercourse. 

Category  B — STD  Prevention:  These 
organizations  will  focus  on  strategies 
and  programs  designed  to  prevent  STDs, 
and  how  they  c;ari  be  effectively 
implemented  and  integrated  with 
strategies  and  programs  designed  to 
prevent  HIV  and  unintended  pregnancy 
and  increase  abstinence  from  sexual 
intercourse. 

Priority  3:  Abstinence  Collaboration  and 
Partnerships 

The  purpose  of  Priority  3  is  to 
strengthen  communication, 
coordination,  and  ( uUaboration  among 
agenries  working  to  prevent  sexual  risk 
behaviors  among  youth  that  result  in 
HIV.  other  STDs.  or  unintended 


pregnancy,  with  an  emphasis  on 
partnerships  with  agencies  that  focus 
exclusively  on  helping  school-age  youth 
not  to  engage  in  intercourse  [i.e.  to 
remain  or  become  abstinent).  As  stated 
in  the  Guidelines  for  Effective  School 
Health  Education  to  Prevent  the  Spread 
of  AIDS,  abstinence  from  sexual 
intercourse  is  the  most  effective  means 
of  preventing  the  spread  of  HIV. 

Prioritv  4:  Coordinated  School  Health 
Programs  and  Prevention  of  Chronic 
Disease  Risks 

The  purpose  of  Priority  4  is  to  support 
state  education  and  health  agencies  in 
strengthening  coordinated  school  health 
programs  to  prevent  priority  health  risks 
among  youth,  especially  those  that 
contribute  to  chronic  diseases.  Current 
funding  focuses  on  strategies  and 
programs  to  (1)  prevent  tobacco  use  and 
addiction,  (2)  improve  eating  patterns, 
(3)  increase  physical  activity,  and  (4) 
prevent  obesity  among  youth. 

Priority  5:  Prevention  of  Foodbome 
Illnesses 

The  purpose  of  Priority  5  is  to  build 
the  capacity  of  organizations  and  their 
constituents  to  help  schools  prevent 
foodborne  illnesses  within  a 
coordinated  school  health  program. 

Priority  6:  Training  and  Professional 
Development 

The  purpose  of  Priority  6  is  to 
increase  non-governmental 
organizational  capacity  to  be  as  effective 
as  possible  in  working  with  their 
constituencies  to  reduce  health 
problems  among  youth.  This  will  be 
accomplished  by  planning  and 
delivering  learning  opportunities  and 
providing  technical  assistance  for  other 
non-governmental  organizations. 

C.  Eligible  Applicants  ^ 

Eligible  applicants  are  non-profit, 
non-governmental  organizations, 
including  organizations  that  represent 
faith  communities,  parents,  and 
families,  which  have  the  capacity  to 
achieve  the  purposes  of  the  priority 
area(s).  Applicants  ideally  should  have 
local,  state,  or  regional  constituencies 
representing  all  states  and  territories, 
but  at  minimum  representing  25  states/ 
territories. 

Eligible  applicants  for  Priority  1 
should  have  a  nationwide  structure  and 
capacity  to  help  schools  (Category  A)  or 
youth-serving  organizations  (Category  B) 
prevent  HIV  among  large  numbers  of 
youth.  Eligible  applicants  may  apply  for 
both  Category  A  and  Category  B,  but  can 
only  be  funded  for  one. 

Eligible  applicants  for  Priority  2 
should  have  a  nationwide  structure  and 
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capacity  to  integrate  school  efforts  to 
prevent  HIV,  STDs,  and  unintended 
pregnancy.  Priority  2,  Category  A 
(Pregnancy  Prevention)  and  B  (STD 
Prevention),  are  optional  enhancements 
to  Priority  1,  Category  A.  Thus,  to  be 
eligible  under  Priority  2,  organizations 
must  also  apply  for  Priority  1 ,  Cat^ory 
A  funding.  Only  those  organizations 
selected  to  be  funded  under  Priority  1, 
Category  A  will  then  be  considered  in 
the  competition  for  Priority  2  funding. 
Organizations  may  apply  for  one  or  both 
categories  under  Priority  2,  so  long  as 
thev  also  apply  for  Priority  1,  Category 
A.  ■ 

Eligible  applicants  for  Priority  3 
should  have  a  nationvdde  structure  and 
capacity  to  strengthen  communication, 
coordination,  and  collaboration  among 
agencies  working  to  prevent  sexual  risk 
behaviors  among  youth  that  result  in 
HIV,  other  STDs,  or  unintended 
pregnancy,  with  an  emphasis  on 
partnerships  with  agencies  that  focus 
exclusively  on  helping  school-age  youth 
not  to  engage  in  intercourse  (j.e.  to 
remain  or  become  abstinent). 

Eligible  applicants  for  Priority  4 
should  have  a  nationwide  structure  and 
capacity  to  help  schools  implement 
coordinated  school  health  programs  to 
effectively  i»event  a  wide  range  of 
health  risks,  especially  organizations 
that  can  support  state  education  and 
health  agency  chronic  disease  efforts. 

Eligible  applicants  for  Priority  5 
should  have  a  nationwide  structure  and 
capacity  to  help  schools  prevent 
foodbome  illness  and  related  school 
absences  through  school  food  safety 
programs  and  the  credentialing  of  food 
safety  professionals. 

Eligible  applicants  for  Priority  6  must 
demonstrate  (1)  significant  nationwide 
experience  with  strategies  and  programs 
designed  to  prevent  HIV  infection  and 
other  health  problems  among  youth 
within  the  context  of  schools  or  other 
youth-serving  agencies,  (2)  experience 
with  implementing  high  quality, 
training  events,  and  (3)  experience  in 
working  with  other  Division  of 
Adolescent  and  School  Health  (DASH) 
funded  or  similar  organizations  and 
knowledge  of  their  training  needs. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant,  or  loan. 

D.  Funding 

Availability  of  Funds 

Approximately  $9,604,000  will  be 
available  in  FY  2004  for  up  to  44  awards 
for  Priorities  1  through  6.  Funds 


expected  to  be  available  for  specific 
priorities  and  categories  are  as  follows: 

Priority  1 :  HIV  Prevention  for  School- 
Age  Youth 

Approximately  $6,879,000  is  expected 
to  be  available  for  Prioritv  1,  Categorv  A 
and  B. 

Category  A — Schools:  Approximately 
$5,465,000  is  expected  to  be  available  to 
fund  up  to  20  organizations.  Awards 
will  average  $273,250  and  will  range 
from  approximately  $175,000  to 
$300,000. 

Category  B — Youth-Serving 
Organizations:  Approximately 
$1,414,000  is  expected  to  be  available  to 
fund  up  to  six  organizations.  Awards 
will  average  $235,666  and  will  range 
from  approximately  $150,000  to 
$275,000. 

Priority  2:  Integration  of  School  Efforts 
to  Prevent  HIV,  STDs,  and  Unintended 
Pregnancy  (Optional  Enhancements  to 
Priority  1,  Category  A) 

Category  A — Pregnancy  Prevention: 
Approximately  $600,000  is  expected  to 
be  available  to  fund  up  to  six 
organizations.  Awards  will  average 
$100,000  and  will  range  from 
approximately  $100,000  to  $300,000. 

Category  B—STD  Prevention: 
Approximately  $300,000  is  expected  to 
be  available  to  fund  approximately  three 
organizations.  Awards  will  average 
$100,000  and  will  range  from 
approximately  $75,000  to  $125,000. 

Priority  3:  A.bstinence  Collaboration  and 
Partnerships 

Approximately  $900,000  is  expected 
to  be  available  to  fund  approximately 
four  organizations.  Awards  will  average 
$225,000  and  will  range  from 
approximately  $175,000  to  $275,000. 

Priority  4:  Coordinated  School  Health 
Programs  and  Prevention  of  Chronic 
Disease  Risks 

Approximately  $550,000  is  expected 
to  be  available  to  fund  approximately 
three  organizations.  Awards  will 
average  $183,333  and  will  range  from 
approximately  $125,000  to  $200,000. 

Priority  5:  Prevention  of  Foodbome 
Illnesses 

Approximately  $125,000  is  expected 
to  be  available  to  fund  one  organization. 

Priority  6:  Training  and  Professional 
Development 

Approximately  $250,000  is  expected 
to  be  available  to  fund  one  organization. 

It  is  expected  that  all  awards  will 
begin  on  or  about  May  15,2004,  with  a 
12-month  budget  period,  within  a 
project  period  of  up  to  two  years. 
Funding  estimates  may  change. 


Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports, 
achievement  of  performance  standards, 
and  the  availability  of  funds. 

Use  of  Funds 

Cooperative  agreement  funds  may  be 
used  to  support  personnel  and  to 
purchase  equipment,  supplies,  and 
services  (including  travel)  directly 
related  to  program  activities  and 
consistent  with  the  scope  of  the 
cooperative  agreement.  Funds  are  not 
intended  to  be  used  to  conduct  research 
projects,  provide  direct  delivery  of 
patient  care  or  treatment  services, 
purchase  condoms  or  contraceptives,  or 
to  provide  clinical  testing  or  screening 
services.  Federal  funds  awarded  under 
this  Program  Announcement  may  not  be 
used  to  supplant  other  Federal  funds. 

Grantees  are  encouraged  to  leverage 
the  maximum  use  of  limited  funds 
through  opportunities  to  work  with 
other  nationwide  organizations  and 
state  and  local  education  and  health 
agencies  that  are  addressing  the  risk 
factors  and  health  problems  described 
in  Priorities  1  through  6  of  this 
amiouncement.  These  opportunities 
might  include,  but  are  not  limited  to: 
joint  planning  activities,  joint  funding  of 
complementary'  activities  based  on 
program  recipient  activities,  education 
of  constituents  and  members, 
collaborative  efforts  in  the  development 
and  implementation  of  strategies  and 
program  inter\'entions,  and  other  cost- 
sharing  activities  that  complement 
school  and  youth-focused  program 
priorities. 

Recipient  Financial  Participation 

Matching  funds  are  not  required  for 
this  program. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  Recipient  Activities,  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  CDC  Activities. 

1.  Recipient  Activities 

The  following  activities  are  applicable 
to  all  priorities  and  recipients: 

a.  Establish  and  maintain  appropriate 
and  qualified  staff  positions  to 
implement  activities  funded  under  this 
announcement.  With  the  exception  of 
activities  under  Priority  2.  Category  B. 
each  priority  area  should  have  at  least 
one  full-time  staff  position  within  the 
organization  with  the  responsibility  and 
authority  to  carr\'  out  the  activities 
identified  in  the  operational  plan. 
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b.  Collaborate  with  constituents,  CDC, 
and  other  relevant  federal,  national, 
state,  and  local  urbanizations  to  achieve 
the  purposes  of  the  program. 

c.  Emphasize  efforts  to  help  young 
people  avoid  risks  (p  <»  to  avoid  sexual 
intercourse). 

d   Based  on  a  logic  model,  miplement 
specific,  measurable,  and  feasible  goals 
and  objectives.  (Logic  models  depict  the 
causal  mechanisms  through  which 
interventions  are  e.xpected  to  affect 
health  behaviors  ) 

e  Evaluate  the  effectiveness  of  the 
program  in  achieving  goals,  objectives, 
and  performance  measures. 

f  Participate  in  DASH-sponsored 
conferences  and  meetings  of  funded 
partners 

g.  Disseminate  program  information 
and  materials  to  con.stituents. 
stakeholders,  CDC.  and  other  DASH- 
funded  partners. 

h.  .Assess  the  status  of  constituents 
with  regard  to  the  purposes  of  the 
program  and  their  needs  for  training, 
technical  assistance,  materials,  and 
other  resources. 

i   Build  the  capacity  of  constituents 
by  addressing  the  needs  identified. 

j.  Plan  and  implement  training  and 
technical  assistance  based  on 
constituent  needs  and  the  purposes  of 
the  program 

k.  Identify  and  or  develop  and 
disseminate  model  strategies, 
guidelines,  procedures,  programs, 
materials,  and  other  resources 

i  Help  constituents  develop  and 
implement  effective  strategies  and 
programs. 

m.  Support  local Iv  determined 
programs  consistent  with  community 
values  and  needs. 

n.  Assist  constituents  in  the 
development  of  state  or  local  coalitions 
to  support  the  purposes  of  the  program. 

o.  Develop  and.  or  participate  in 
coalitions  and  initiatives  to  support  the 
purposes  of  the  program. 

p  Collaborate  with  constituents;  state 
and  local  education,  health,  and  social 
service  agencies;  non-governmental 
partners,  and  CDC  and  other  federal 
agencies  to  develop  strategies  to  support 
the  purposes  of  the  program. 

The  following  activities  are  applicable 
to  programs  awarded  with  HIV 
prevention  funding  (Priorities  1  and  3); 

a.  Encourage  state  and  local 
constituents  to  work  collaboratively 
with  health  departments  and  HFV 
Prevention  Communitv  Planning 
Groups 

b.  Emphasize  reaching  youth  at 
highest  risk  for  HIV  infection  as 
identified  in  CDCs  HIV  Prevention 
Strategic  Plan  Through  2005 

The  following  activities  are  applicable 
to  Priority  6  only; 


a.  Assess  the  training  and  professional 
development  needs  of  other 
organizations  speciifically  as  it  pertains 
to  their  work  under  this  program 
announc:ement. 

b.  Develop  and  implement  a 
professional  development  plan  that 
addresses  the  training  needs. 

c.  in  collaboration  with  the  CDC- 
sponsored  Professional  Development 
Consortium,  plan  and  implement  at 
least  two  to  three  training  events  within 
a  12-month  period  for  organizations 
funded  under  this  program 
announcement 

d.  Coordinate  all  logistical 
arrangements  and  disburse  funds  for 
significant  costs  associated  with  these 
training  events,  including  travel,  hotel, 
and  per  diem  expenses  tor  participants 
and  presenters. 

e.  Evaluate  the  training  events  to 
inform  necessary  changes  in  future 
training  offerings  and  designs. 

f.  Participate  in  at  least  one  meeting 
of  the  DASH-sponsored  Professional 
Development  Consortium  each  year  and 
conference  calls  as  needed  to  plan  and 
coordinate  training  ev(>nts. 

Performance'  .V/wjsure.s  Mtiasurable 
outcomes  of  the  program  will  be  in 
alignment  with  the  following 
performanc:e  goal  for  the  National 
Center  for  C^hronic  Disease  Prevention 
and  Health  Promotion  (NCCDPHP): 
Reduce  the  percentage  of  HIWAIDS- 
related  risk  beha\iors  among  school- 
aged  youth  through  the  dissemination  of 
HIV  prevention  education  programs. 
Performanf  e  is  measured  by  the 
percentage  of  high  school  students  who 
are  taught  about  HIV/AIDS  prevention 
in  school  and  the  proportion  of 
adolescents  (grades  9-12)  who  abstain 
from  sexual  intercourse  or  use  condoms 
if  currently  sexually  active. 

Performance  under  Priorities  1 
through  5  will  be  measured  by  the 
extent  to  whic  h  recipients: 

a.  Determine  the  need  for  the  program 
based  on  the  reported  needs  of 
constituents  Evidence  might  include: 
needs  assessment  reports  and/or  other 
data  which  identifies  and  documents 
specific  needs  for  training,  materials,  or 
other  forms  of  assistance  and  support. 

b.  Address  the  identified  needs,  and 
build  constituent's  capacity  to  plan, 
implement,  and  evaluate  effective 
strategies  and  high  c}uality  programs. 
Evidence  might  include:  reports 
documenting  assistance  provided  to 
constituents  and  how  the  assistance  was 
consistent  with  identified  needs; 
documentati(m  of  the  results  of  the 
organization's  efforts  at  the  constituent 
level  (eg  the  number  of  interventions 
planned,  implemented,  and  evaluated  at 
the  local  level;  the  results  of 


evaluations;  or  the  numbers  of  youth 
reached  with  effective  interventions); 
and  documentation  of  training  activities 
designed  to  build  knowledge  and  skills 
directly  applicable  to  constituent 
activities  and  the  purposes  of  the 
program  [e.g.  agendas,  training 
materials,  and  lists  of  participants  and 
other  data  collected  with  record  keeping 
systems  such  as  Training  Tracker). 

c.  Collaborate  effectively  with 
constituents  and  local,  state,  national, 
and  federal  partners  to  achieve  the 
purposes  of  the  program.  Evidence 
might  include:  documentation  of 
activities  with,  and  feedback  from 
constituents;  the  results  and  outcomes 
of  key  meetings  and  events; 
documentation  of  participation, 
engagement,  and  support  from 
constituents  and  other  key 
organizations,  including  their 
involvement  in  the  planning, 
implementation,  and  evaluation  of  the 
program. 

d.  Reduce  health  disparities  by 
targeting  efforts  toward  those  youth  at 
highest  risk  for  the  health  problem(s} 
addressed.  Evidence  might  include;  data 
indicating  the  racial  or  ethnic 
characteristics  of  youth  reached  through 
constituent  activities;  documentation  of 
grantee  activities  related  to  targeting 
youth  at  highest  risk  for  the  health 
problem(s)  addressed;  documentation  of 
strategies  utilized  to  reach  underserved 
youth  most  in  need  of  the  program  and 
to  facilitate  their  participation  in  the 
program;  documentation  of  established 
strategies  and  procedures  to  develop 
curriculum,  education  materials,  and 
other  information  in  formats  that  respect 
cultural  values  and  meet  the  language 
and  literacy  needs  of  the  target 
population;  evidence  of  development 
and  implementation  of  strategies  to 
recruit,  retain,  train,  and  promote 
qualified,  diverse,  and  culturally 
competent  program  personnel  to 
address  the  needs  of  the  youth  being 
targeted;  evidence,  when  applicable,  of 
procedures  to  assess  the  quality  and 
appropriateness  of  interpretation  and 
translation  services. 

e.  Monitor  and  evaluate  program 
activities  relative  to  stated  goals  and 
objectives,  performance  measures,  and 
the  effectiveness  of  selected  strategies  in 
achieving  desired  results.  Evidence 
might  include:  progress  reports 
indicating  the  degree  to  which  goals  and 
objectives  and/or  performance  measures 
were  achieved,  and  evaluation  reports 
documenting  the  degree  to  which 
strategies  and  programs  were  delivered 
as  intended,  their  effectiveness  in 
achieving  desired  results,  lessons 
learned,  and  how  evaluation  results  will 
be  used  to  improve  the  program. 
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Performance  under  Priority  6  will  be 
measured  by  the  extent  to  which  the 
organization  is  able  to: 

a.  Plan  and  implement  training  events 
for  CDC-funded  organizations  consistent 
with  their  needs.  Evidence  might 
include:  results  of  Professional 
Development  Consortium  meetings 
demonstrating  how  the  training  needs  of 
organizations  were  considered  in 
determining  the  training  topics  selected; 
and  progress  reports  documenting  the 
implementation  of  training  events  (e.g. 
agendas,  lists  of  participants,  training 
materials,  etc.). 

b.  Evaluate  training  events  to 
determine  the  degree  to  which  desired 
results  were  achieved  and  to  inform 
changes  needed  in  future  training 
designs.  Evidence  might  include: 
stmimaries  of  participant  evaluations 
(content,  format,  delivery,  and 
recommendations  for  improvement); 
results  of  follow-up  surveys; 
documentation  of  de-briefing  meetings 
with  CDC  and  the  Professional 
Development  Consortium;  and  revised 
agendas  demonstrating  changes  made  in 
training  designs  as  a  result  of 
evaluations  and  feedback. 

2.  CDC  Activities 

a.  Provide  and  periodically  update 
information  related  to  the  purposes  or 
activities  of  this  program 
announcement. 

b.  Coordinate  with  national,  state,  and 
local  education,  health,  social  service, 
and  other  relevant  organizations  in 
planning  and  implementing  the 
components  of  a  broad  strategy  designed 
to  prevent  health  risks  among  school- 
age  youth. 

c.  Provide  consultation  and  guidance 
to  grantees  on  program  planning, 
implementation,  and  evaluation; 
assessment  of  program  objectives  and 
performance  measures;  and 
dissemination  of  successful  strategies, 
experiences,  and  evaluation  reports. 

a.  Provide  assistance  with  program 
planning  to  assure  consistency  with  the 
overall  strategy,  including  assistance 
with  the  use  of  logic  models  and  other 
public  health  tools  and  resources. 

e.  Assist  in  the  evaluation  of  program 
activities,  including  review  and 
feedback  of  evaluation  plans,  and 
linking  grantees  to  additional  evaluation 
expertise  from  CDC  or  its  contractors. 

I.  Plan  and  implement  funded 
partners  meetings,  conferences, 
trainings,  and  work  group  meetings  to 
provide  forums  through  which  grantees 
can  increase  their  knowledge  and  skills, 
learn  from  each  other,  share  resources, 
and  work  collaboratively  together  to 
address  issues  and  program  activities 
related  to  improving  the  health. 


education,  and  well  being  of  yoimg 
people. 

F.  Content 

Technical  Assistance  Conference  Call 

Technical  assistance  will  be  available 
for  potential  applicants  on  two 
conference  calls  scheduled  as  follows: 

First  Call  (Conference  #7329384) 

Date:  10/21/2003. 

Time:  1-3  p.m.  Eastern  Time. 

Telephone  Number:  1-888-566-0007. 

Pass  Code.- 22135. 

Leader:  Ms.  Judy  Powers. 

Second  Call  (Conference  #7329405) 

Date:  10/23/2003. 

Time:  1-3  p.m.  Eastern  Time. 

Telephone  Number:  1-866-556-1092. 

Pass  Code:  19953. 

Leader:  Ms.  Judy  Powers. 

Potential  appHcants  are  requested  to 
call  in  using  only  one  telephone  line. 
The  pass  code  and  leaders  name  will  be 
required  to  join  the  call.  The  purpose  of 
the  conference  calls  is  to  help  potential 
applicants  imderstand  the  scope  and 
intent  of  the  program  announcement, 
Public  Health  Service  funding  policies, 
and  application  and  review  procedures. 
Participation  in  these  conference  calls  is 
not  mandatory. 

Letter  of  Intent  (LOI) 

A  LOI  is  required  for  this  program. 
The  Program  Announcement  title  and 
nmnber  must  appear  in  the  LOI,  as  well 
as  the  priority(ies)  and  category(ies) 
being  applied  for.  The  narrative  should 
be  no  more  than  two  pages,  single- 
spaced,  printed  on  one  side,  with  one- 
inch  margins,  in  12  point,  unreduced 
font.  Your  LOI  will  be  used  to  provide 
evidence  of  eligibility  and  to  plan  the 
objective  review  process.  Failure  to 
submit  a  LOI  will  preclude  you  from 
submitting  an  application.  However,  it 
will  not  influence  review  and  funding 
decisions.  The  LOI  should  provide 
evidence  of  eligibility;  supportive 
documentation  of  eligibility  may  be 
attached.  , 

Applications 

The  Program  Announcement  title  and 
number  must  appear  in  the  application, 
as  well  as  the  Priority  and  Category 
being  applied  for.  A  complete,  separate 
application  is  required  for  each  priority/ 
category  applied  for.  Use  the 
information  in  the  Purpose,  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  All  application  pages  must  be 


clearly  numbered  with  one-inch 
margins.  Content  and  narrative  must  be 
single-spaced  and  typewritten  in 
unreduced  12-point  font.  Applications 
should  be  printed  on  one  side  only. 

Appliccmts  are  required  to  have  a  Dun 
and  Bradstreet  (DUNS)  number  to  apply 
for  a  grant  or  cooperative  agreement 
from  the  Federal  government.  The 
DUNS  number  is  a  nine-digit 
identification  number,  which  uniquely 
identifies  business  entities.  Obtaining  a 
DUNS  number  is  easy  and  there  is  no 
charge. 

To  obtain  a  DUNS  number,  access  the 
following  Web  site:  http:// 
www.dunandbradstreet.com  or  call  1- 
866-705-5711. 

Executive  Summary 

All  applications  should  begin  with  a 
clear,  concise,  one  to  two  page 
simimary,  to  include:  (1)  The  priority/ 
category  being  applied  for,  (2)  the 
amount  of  funds  requested,  (3)  a  brief 
summary  of  the  overall  strategy  and  the 
groups  and  organizations  to  be  reached, 
and  (4)  the  major  activities  reflected  in 
the  operational  plan. 

1 .  Need  and  Capacity'  (not  more  than 
eight  pages) 

a.  Describe  the  need  for  the  proposed 
activities,  including  the  specific  groups 
targeted  and  the  need  for  the  particular 
strategies  and  activities  planned. 

b.  Describe  the  capacity  and  ability  of 
your  organization  to  address  the 
identified  needs  and  implement  the 
proposed  activities,  including  current 
and  past  experience  with  the  priority 
area  and  target  population(s). 

c.  Describe  the  existing  orgcmizational 
structure  and  how  that  structure  will 
support  the  proposed  program  activities. 
Include  an  organizational  chart,  which 
may  be  placed  in  an  appendix. 

2.  Operational  Plan  (not  more  than  15 
pages) 

a.  Goals:  List  goals  that  specifically 
relate  to  the  purpose  of  the  prioritA-/ 
category  and  program  requirements,  and 
indicate  what  the  program  will  have 
accomplished  by  the  end  of  the  two-year 
project  period. 

b.  Objectives:  List  objectives  that  are 
specific,  measurable,  and  feasible  to 
accomplish  during  the  first  12-month 
budget  period.  The  objectives  should 
relate  directly  to  the  project  goals  and 
program  requirements. 

c.  Activities:  Identifv'  and  describe 
specific  activities  that  will  be 
accomplished  to  meet  each  objective. 
Indicate  when  each  activity  will  occur, 
identify  the  person(s)  responsible  for 
each  activity  and  display  on  a  timetable. 
The  plan  should  also  address  activities 
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to  bf>  ( onducted  ov^r  th^  entire  two-year 
project  period 

.3   Project  Management  and  Staffintj  Plan 
(not  more  than  four  pages,  excludint; 
items  in  an  appendix) 

a.  Describe  the  proposed  staffing  for 
the  project  and  provide  job  descriptions 
for  existing  and  proposed  positions, 
including  the  level  of  responsibilit\' 
involved  for  each  position 

b.  .Submit  curriculum  vitae  llimited  to 
two  pages  per  person)  for  each 
professional  staff  member  named  in  the 
proposal  These  mav  be  plat  ed  in  an 
appendix 

c- If  other  organizations  will 
participate  in  the  propost'd  activities, 
provide  the  name(s)  of  the 
organization(s),  and  a  letter  from  each 
organization  describing  their  role  and 
the  specific  activities  thev  have  agreed 
to  implement  or  be  involved  with. 

4.  Program  Monitoring  and  Evaluation 
(not  more  than  four  pages) 

Describe  a  plan  that  will  collect 
relevant  data  to  be  used  for  program 
accountabilitv  and  to  inform  decisions 
about  program  changes  and 
improvement  Plans  should  include  the 
tvpe  of  data  to  be  collected,  the  methods 
of  data  collection  and  analysis,  and  how 
the  data  will  be  used.  Plans  should 
include  at  least  two  levels  of  data 
collection 

a.  Pro^nim  Monitoring:  Doc:umenting 
progress  in  meeting  objectives  and 
conducting  activities  durmg  the  budget 
period 

b  Program  Evcihuition:  Assessing  the 
quality  and  effectiveness  of  proposed 
activities  {p  o  trainings,  documents, 
dissemination  efforts),  and  i  olle(.ting 
data  to  assess  the  performance  measures 
identified  under  R('c:ipient  Actnities 
(Section  E) 

5   Budget  and  .-\rrninpanying 
lustification 

Provide  a  detailed  budget  and  line- 
item  justification  of  all  (jperatiag 
expenses  for  the  first  12-mcmth  fiudget 
period.  The  budget  should  be  consistent 
with  the  stated  objectives  and  planned 
activities  of  the  project 

Contracts  and  (Ajnsultants:  Provide 
the  following  information  for  contracts 
and  consultants;  (a)  Name  of  contractor/ 
consultant,  (b)  method  of  selec:tion.  (c) 
period  (if  performanc;e,  (d)  sc:ope  of 
work,  (ej  method  of  accountabilitv.  and 
(fl  itemized  budget  with  justification 

Travel  Funds  Budget  requests  should 
include  travel  funds  for  staff  members  to 
participate  in  meetings  in  Atlanta, 
Georgia  or  elsewhere,  including:  DA.SFl 
annual  conference  and/or  funded 
partner  meetings  (two  to  three  days. 


applicable  to  all  priorities),  the  C.DC- 
sponsored  HIV  Pnnention  (Conference 
itwo  to  three  davs.  applicable  to  all  HIV- 
iunded  priorities)  and/or  the  National 
Conference  on  (Chronic  Disease 
Prevention  and  (Control  (two  to  three 
days,  applic;able  to  those  funded  under 
Priority  4). 

Indirect  ('osts-  If  indirect  costs  are 
requested,  applicants  must  include  a 
copv  of  the  organization's  current 
negotiated  Federal  Indirect  Cost  Rate 
Agreement. 

G.  Submission  and  Deadline 

U'ttt-rot  Intent  ILOII 

(hi  or  before  .November  7,  2003, 
submit  the  L(3I  to:  Te(:hnic:al 
Information  Management— LOI  04010, 
Procurement  and  ('.rants  ()ffic;e.  (Centers 
for  Disease  (Control  and  Prevention, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146. 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  PHS  5161-1  OMB  Approval 
No.  0920-0428)  for  each  application. 
Forms  are  available  at  the  following 
Internet  address    http://ww'w. cdc.gov/ 
od/pgo/t( )rinin to  htm. 

If  you  d(j  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-lin(\  you  may 
contact  the  (CD(C  Procurement  and 
Grants  Office  Technical  Information 
.Management  Section  (P(j()-TIM)  at 
(770)  488-2700,  and  forms  will  be 
mailed  to  you 

Submission  Date,  Tune,  iiml  Address 

The  ,i[)pli(  .ition  must  be  received  by 
4  p  m   Eastern  Time.  Dei  ember  8,  2003. 
Submit  the  original  and  two  copies  of 
each  application  [i.e..  a  separate 
applicaticm  for  each  prioritV''c:at(;g(jrv 
applied  tor)  to:  Technical  Information 
Management — PA#  04010,  Procurement 
and  Grants  Office,  (Centers  for  Disease 
Control  and  Prevention,  2920 
Brandvwine  Rd.  Room  .1000.  Atlanta. 
GA  30341-414(1 

.Applicatioii>  iii.u  not  be  Mibmitted 
electronically. 

It  \ou  have  a  question  about  the 
receipt  ot  vour  applic.ition.  first  contac;t 
vour  courier.  If  \ou  still  have  a  question. 
contact  the  PGO-TIM  staff  at:  770-488- 
2700   Before  calling,  please  wait  two  to 
tiiree  da\  s  after  the  applic:ation 
deadline.  This  will  allow  time  for 
a()plications  to  be  processed  and  logged, 

Deiidlinf 

I,01s  and  applications  will  be 
considered  as  meeting  the  deadline  if 
thev  are  received  in  the  (CD(C 
Procurement  and  Grants  Office  before  4 
p  111   Eastern  Time  on  the  deadline  date. 


Applicants  sending  applications  by  the 
United  States  Postal  Service  or 
commercial  delivery  services  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disasters,  CDC  will  upon  receipt 
of  proper  documentation,  consider  the 
application  as  having  been  received  by 
the  deadline. 

Applications  that  do  not  meet  the 
above  criteria  will  not  be  eligible  for 
competition  and  will  be  discarded. 
Applicants  will  be  notified  of  their 
failure  to  meet  the  submission 
requirements. 

H.  Evaluation  Criteria 

Letter  of  Intent  (LOI) 

The  L(JI  will  be  used  only  to  ascertain 
eligibility  for  the  priority  being  applied 
for,  and  to  assist  in  planning  the 
objective  review  process.  The  criteria  for 
eligibility  are  indicated  in  the  section  on 
Eligible  Applicants.  All  organizations 
which  are  determined  ineligible  for  the 
priority  being  applied  for,  whether 
through  information  provided  in  the 
LOI  or  in  the  application  itself,  will  be 
notified  that  they  are  ineligible  and 
why. 

Application 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  purposes  and 
objectives  of  the  cooperative  agreement. 
Measures  of  effectiveness  must  also 
relate  to  the  applicable  performance 
measures  listed  in  the  "Program 
Requirements  "  section.  Measures  must 
be  objective  and  quantitative  and  must 
measure  the  intended  outcome.  These 
measures  of  effectiveness  shall  be 
submitted  with  the  application  and 
shall  be  an  element  of  evaluation. 

Each  application  will  be  evaluated 
individually  against  the  following 
c:riteria.  All  applications  will  be 
competitive  and  reviewed  by  an 
independent  review  group  appointed  by 
CDC.  Points  indicated  in  parentheses 
below  reflect  the  total  number  possible 
for  that  section.  The  total  number  of 
possible  points  for  the  entire  application 
is  100. 

1.  Operational  Plan  (40  Points) 

a.  Goals:  The  extent  to  which  the 
applicant  has  submitted  goals  that  align 
with  Healthy  People  2010  focus  areas, 
HHS  Department-wide  program 
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objectives  including  STEPS  to  a 
HealthierUS,  and  the  performance  goals 
for  NCCDPHP  as  indicated  in  the 
purpose  section  of  this  announcement. 
The  extent  to  which  the  applicant  has 
submitted  goals  that  are  specific  and 
feasible  for  the  two-year  project  period 
and  are  consistent  with  the  purpose  of 
the  priority/category  and  program 
requirements. 

b.  Objectives:  The  extent  to  which  the 
applicant  has  submitted  objectives  for 
the  first  12-month  budget  period  that  are 
specific,  measurable,  feasible,  and 
directly  related  to  the  goals,  purpose, 
and  program  requirements. 

c.  Activities:  The  extent  to  which  the 
applicant  describes  activities  that  are 
likely  to  achieve  the  objectives 
identified,  provides  a  timetable,  and 
identifies  the  person(s)  responsible  for 
each  activity. 

d.  The  extent  to  which  the  overall 
operational  plan  reflects  a  coherent, 
effective  strategy  for  achieving  optimal 
impact  and  results  within  the  priority 
area  addressed. 

e.  The  extent  to  which  the  applicant 
demonstrates  realistic  evidence  of 
collaboration  with  federal  agencies, 
other  organizations,  and  state  and  local 
education  and  health  agencies  to 
achieve  the  purposes  of  the  program. 

f.  The  extent  to  which  the  overall 
operational  plan  includes  activities  to 
reach  communities  of  color  and  youth  at 
highest  risk  for  health  problems. 

2.  Need  and  Capacity  (30  Points) 

a.  The  extent  to  which  the  applicant 
justifies  the  need  and  demonstrates  the 
ability  to  implement  strategies  that  serve 
the  greatest  unmet  needs  for  the 
proposed  activities. 

b.  The  extent  to  which  the  applicant 
demonstrates  the  capacity  and  ability  of 
their  organization  and  constituency  to 
address  the  identified  needs  and 
implement  the  proposed  activities. 

3.  Project  Management  and  Staffing  (15 

Points) 

The  extent  to  which  the  applicant 
identifies  staff  that  have  the 
responsibility,  qualifications,  and 
authority  to  carry  out  the  activities 
proposed,  as  evidenced  by  job 
descriptions,  curriculum  vitae, 
organizational  charts,  and  letters 
documenting  the  role  of  collaborating 
organizations. 

4.  Program  Monitoring  and  Evaluation 
(15  Points) 

The  extent  to  which  the  applicant 
describes  relevant  data  collection  plans 
for  program  monitoring  and  evaluation 
that  include  the  type  of  data  to  be 
collected,  methods  of  data  collection 


and  analysis,  and  how  the  data  will  be 
used. 

5.  Budget  and  Accompanying 
Justification  (Not  Scored) 

The  extent  to  which  the  applicant 
provides  a  detailed  and  clear  budget 
consistent  with  the  operational  plan. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Send  an  original  and  two  copies  of  the 
following  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement: 

1.  Interim  Progress  Report  and 
Continuation  Plan 

.    For  the  first  year  of  the  project,  an 
interim  progress  report  and 
continuation  plan  will  be  due  by 
February  15,  2005.  The  interim  progress 
report  vfill  be  used  as  evidence  of 
achievement  to  date  in  meeting 
approved  goals,  objectives,  and 
performance  measures.  Continuation 
funding  decisions  will  be  made  on  the 
basis  of  satisfactory  progress  on 
performance  measures  and  the 
availability  of  funds.  The  interim 
progress  report/continuation  plan 
should  include: 

a.  HIV  Assurance  and  Compliance 
Forms  (for  recipients  of  HIV  funding 
only):  These  include  the  form  certifying 
compliance  with  Web  Site  Notices,  and 

•CDC  Form  0.1113  signed  by  the 
chairperson  of  the  HIV  Review  Panel 
which  lists  the  names  of  current  review 
panel  members.  The  applicant  should 
also  submit  documentation,  signed  by 
the  chairperson,  of  materials  reviewed, 
and  the  panel's  decision  to  approve  or 
disapprove  each  item. 

b.  A  succinct  description  (no  longer 
than  ten  pages)  of  progress  made  to  date 
in  meeting  each  program  objective, 
including  discussion  of  any  significant 
delays  or  barriers  and  what  is  being 
done  to  correct  the  situation. 

c.  A  financial  progress  report  which 
provides  an  estimate  of  the  overall 
obligations  for  the  current  budget 
period,  and  the  actions  to  be  taken  if 
unobligated  or  insufficient  funds  are 
anticipated. 

d.  An  operational  plan  for  the  next 
budget  period,  which  includes  all  goals, 
objectives,  and  activities.  Descriptions 
of  staffing  or  evaluation  activities  are 
necessary  only  if  there  are  significant 
changes  from  those  provided  in  the 
original  application. 

e.  A  line  item  budget  and  budget 
justification  for  the  next  budget  period 
(including  information  needed  for 


proposed  contracts  and  consultants  as 
described  in  Section  F:  Content,  Budget 
and  Accompanying  Justification). 

2.  Annual  Progress  Report 

Within  90  days  after  the  end  of  the 
first  budget  period  (by  August  14.  2005), 
submit  an  annual  progress  report  that 
includes  information  described  in  (a) 
above  (if  applicable)  and  (b)  above,  with 
the  exception  that  the  period  covered 
should  be  the  entire  budget  period  (Mav 
15,  2004  to  May  14,  2005).  Within  90 
days  after  the  end  of  the  entire  two-year 
project  period  (by  August  14,  2006), 
submit  a  final  progress  report. 

3.  Financial  Status  Report 

Within  90  days  after  the  end  of  the 
first  budget  period  (by  August  14,  2005), 
submit  a  Financial  Status  Report. 
Within  90  days  after  the  end  of  the 
entire  two-year  project  period  (by 
August  14,  2005),  submit  a  final 
Financial  Status  Report. 

Additional  Requirements 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  a  cooperative  agreement 
will  be  subject  to  review  and  approval 
by  the  Office  of  Management  and 
Budget  (0MB)  under  the  Paperwork 
Reduction  Act. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  appendix  D  of  the 
annoimcement  as  posted  on  the  CDC 
Web  site: 

AR-1     Human  Subjects  Requirement 
AR-5     HIV  Review  Panel  Requirements 

(HIV  funded  projects  only) 
AR-7     Executive  Order  12372  Review 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10     Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2010 
AR-1 2     Lobbying  Restrictions 
AR-1 3     Prohibition  on  Use  of  CDC 

Funds  for  Certain  Gun  Control 

Activities 
AR-1 5     Proof  of  Non-Profit  Status 
AR-20    Conference  Support 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  Web  site,  Internet  address:  http:// 
vvTvw.crfc.gov.  Click  on  "Funding,"  then 
"Grants  and  Cooperative  Agreements." 

For  general  questions  about  this 
armouncement,  contact:  Technical 
Information  Management,  CDC 
Procm-ement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146.  Telephone:  770-488-2700. 
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For  business  management  and  budget 
assistance,  contact:  Nealean  Austin. 
Crants  Management  Officer, 
Acquisitions  and  Assistance  Branch, 
Procurement  and  Clrants  Offu  e.  (Centers 
for  Disease  ("ontrol  and  Prevention. 
2920  Brandyvvine  Road,  Atlanta.  C,.\ 
.K)i41-4146.  Telephone  number:  (770) 
4HH-2754.  E-mail  address 
\EAl  thcdc  fjov 

For  program  technu  al  assistance, 
send  questions  in  writing  to  the 
following  e-mdil  .tddress: 
nccddiishpdsbntii'srdcAiov 

Potential  applicants  may  obtain 
online  copies  of  documents  referenced 
in  this  announcement  at  the  following 
addresses: 
CDCs  HIV  Prevention  Strategic  Plan 

Through  2005:  http://l^^\^^■. cdr.gov/ 

nchstp'od/nfivs'prpvf'ntinn.f)df. 
Healthv  People  2010-  http  ,  ■ 

w\<>-\\\hfahh.s,ov'hf^ahhvp^'<^ph' 

Further  guidance  is  available  at  the 
DA.SH  Web  site:  http :/ / vs-\v\v .cdc.gov/ 
nccdphp/dnsh. 

UMfii  ()(tober2,  2003. 
Edward  Schultz, 

Acting  Director.  Procurement  and  Grants 

Officf.  Onfers  for  Disease  Control  and 

Prevention. 

IFR  Due    03-25481  Filed  10-7-03;  8  45  ami 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  Z0H1  PCM  (10): 
Occupational  Safety  and  Health 
Research  Program  Announcement 
#9»-143 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prexention  (Cn("l 
announc  es  the  following  meeting: 

Same  Diseast'.  Disability,  and  Injury 
Prevt-ntion  and  C^ontrol  Special  Emphasis 
Panel  I  SEP)   Ore  upational  Safetv  and  Health 
Research.  Program  Announcement  #99-143 

Tines  and  Dates:  1  p.m.-t:30  p.m,. 
October  28,  2003  lOpen);  1:30  p.m  -530 
p  m..  October  28.  2003  (Closed). 

Place  Teleconference.  E.xecutive  Park. 
Building  24.  Room  1420.  .-Xtlanta.  f;.\  30329. 
lelephone  (800)  8t7-;151 

Statu.s  Portions  of  the  meeting  will  be 
closed  to  the  publif  in  accordant  e  with 
provisions  set  forth  in  section  552b(r)(4)  and 
(6).  Title  5  L'.S.C  ,  and  the  Determination  of 
the  Director.  Management  .\nalysis  and 
Services  Office.  CDC",  pursuant  to  Public  Law 
92-463 


Matter''  tn  be  Disi  ussed  'ihe  meeting  will 
include  the  re\  lew  .  disi  ussion.  and 
evaluation  ot  apjilii  atioiis  received  in 
response  to  Program  Announcement  Number 
#99-143. 

Contact  Person  tor  .More  Intorniation 
Pervis  C:   Major,  Ph  D  .  Scientific  Review 
.•\dministrator.  Office  of  Extramural 
F''rograms,  .National  Institute  for  Occupational 
Safetv  and  Health,  C.IX..  1095  VVillowdale 
Road.  .Mori;antown   VV\'  itj505   Telephone 
13041  285-59-'9 

The  Director.  Management  .\nalvsis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notii  es 
pertaining  to  aiinouiu  einents  ul  meetings  and 
other  committee  management  .ictivities.  for 
both  the  CDC  and  the  .-Xgeiu  \  lor  Toxic 
Sut)stan(  es  and  Disease  Regislrv 

Dated:  September  2()   20U.i 
.\lvin  Hall. 

I)ire(  tor.  .Mtmanemeiit  Anahsis  and  Senici-^i 
Office,  Centers  for  Disease  Control  and 
Prevention  ICDCl. 

!FK  Doc.  03-25479  Filed  10-7-03;  8:45  ami 
BILLING  CODE  4163~19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Healthcare  Infection  Control  Practices 
Advisory  Committee 

111  iK  ( Drdance  with  sei:tion  10(a)(2)  of 
the  ['edfral  Ad\  isor\'  Ciommittee  Act 
(Pub,  L.  92^(i3),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  tfie  following  meeting. 

Name:  Healthf:are  Infection  Control 
Practices  .Advisory  Committee  (HiCT.AC^l. 

Times  and  Dates  H:.U)  a  in  -5  p.m.. 
October  27,  200:!    H  U)  a  in  -4  p  m..  fJctober 
28,  200:) 

Place:  SwissKtel.  3391  Pea(  htree  Road. 
NE.,  Atlanta,  C;eorgia  :U)33:i 

Status  Open  to  the  publii  ,  limited  onlv  bv 
the  spac:e  available 

Pt;rposp;  The  Committee  is  cliarf^ed  with 
providing  advice  and  guidance  to  the 
Secretary,  the  Assistant  Secretary  for  Health, 
the  Director,  CIX;,  and  the  Director,  National 
Center  for  Infectious  Diseases  (NCID), 
regarding  ( 1 1  the  [irai  ti(  e  of  hospital 
infection  control,  (2)  strategies  for 
surveillance,  prevention,  and  control  of 
infections  (eg  .  nosocomial  intections), 
antimii  robial  resistance,  and  related  events 
in  settings  where  healthcare  is  j)rovided;  and 
(3)  periodic:  u()dating  of  guidelines  and  other 
prdicy  statements  regarding  prevention  of 
healthcare-associated  infections  and 
healthcare-related  conditions. 

Mutters  />)  He  Discu-^sed  Agenda  items 
will  include  an  overvi"w  ot  CD(;'s  mission 
and  activities  related  to  patient  safety,  a 
re\  lew  of  issues  related  to  isolation 
precautions  in  healthcare  facilities;  strategies 
for  surveillance  of  healthcare-associated 
infe(  tions:  and  updates  on  CIXl  activities  ot 
interest  to  the  committee- 


Agenda  items  are  subject  to  change  as 
priorities  dictate. 

For  Further  Information  Contact:  Michele 
L.  Pearson.  M.D.,  Executive  Secretary, 
HICPAC.  Division  of  Healthcare  Quality 
Promotion.  NCID,  CDC,  1600  Clifton  Road, 
NE.,  .M/S  A-07.  .-Mlanta,  Georgia  30333, 
telejjhone  404/498-1182. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry, 

Dated:  October  2,  2003, 
Alvin  Hall. 

Director.  Management  Analysis  and  Services 

Office,  Centers  for  Disease  Control  and 

Prevention. 

IFR  Dot  .  03-25480  Filed  10-7-03;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Schedule  UDC:  "Itemized 
Undistributed  Collections". 

OMB  \'o.:  New  Collection, 

Description:  Although  state  child 
support  enforcement  agencies 
successfully  collect  and  distribute 
billions  of  dollars  everv'  fiscal  year,  a 
certain  portion  of  the  collections  remain 
undistributed.  State  agencies  have 
requested  a  methodology  by  which  to 
differentiate  and  report  to  the  Office  of 
Child  Support  Enforcement  (OCSE)  on 
the  nature  of  those  collections.  In  some 
instances  collections  remain 
undistributed  for  a  short  time,  pending 
the  anticipated  resolution  of  an 
assortment  of  administrative  or  legal 
processes,  while  in  other  instances 
collections  remain  undistributed  for  an 
indefinite  time  as  a  result  of 
circumstances  beyond  the  control  of  the 
state  agency.  This  support  schedule, 
which  will  be  submitted  quarterly  as  an 
attachment  to  Form  OCSE-34A,  the 
"Quarterly  Report  of  Collections,"  will 
enable  each  state  to  differentiate  and 
itemize  its  undistributed  collections  by 
category  and  age. 

Respondents:  State  IV-D  agencies 
administering  the  Child  Support 
Enforcement  Program  under  Title  IV-D 
of  the  Social  Security  Act. 
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Annual  Burden  Estimates 


I 


Instrument 


Number  of  re- 
spondents 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


Schedule  UDC  

Estimated  Total  Annual  Burden  Hours 


54 


4 


864 


864 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  E-mail  address: 
rsargis@acf.hhs.gov.  All  requests  should 
be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 


information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  October  1,  2003. 
Robert  Sargis, 

Reports  Clearance  Officer. 

[PR  Doc.  03-25438  Filed  10-7-03;  8:45  am] 

BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidren  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Grants  Application  Data 
Summary,  Administration  for  Native 

ANNUAL  Burden  Estimated 


Americans  SEDS  Application 
Information. 

OMB  No.:  New  Collection. 

Description:  Grant  Application  Data 
Summary  (GADS)  information  is 
collected  as  part  of  a  grant  application. 
The  GADS  provides  information  used  to 
prepare  the  legislatively  mandated 
annual  report  to  Congress  on  the  status 
of  American  Indians,  Native  Alaskans, 
Native  Hawaiians  and  Public  Islander 
commimities. 

The  purpose  of  this  information 
collection  is  to  collect  information  from 
applicants  that  the  Administration  for 
Native  Americans  can  use  for  more 
accurate  reporting  to  the  Administration 
for  Children  and  Families  and  to 
Congress  on  the  status  of  American 
Indians,  Native  Alaskans,  Native 
Hawaiians  and  Pacific  Islander 
communities. 

Respondents:  Tribal  Governments, 
Native  Non-Profits,  Tribal  Colleges  and 
Universities. 


Instrument 


Number  of  re- 
spondents 


Numtjer  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


Total  txjrden 
hours 


Grants  Application  Data  Sumnriary  

Estimated  Total  Annual  Burden  Hours 


650 


1 


28 


18,200 


18,200 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  E-mail  address: 
rsrgis@acf.hhs.gov.  All  requests  should 


be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 


Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  October  1.  2003. 
Rol>ert  Sargis, 

Reports  Clearance  Officer. 

[FR  Doc.  03-25439  Filed  10-7-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Titlp:  Uniform  F^roiect  DesLnptiun 
(UPD)  for  Discretionary  C^rant 
Application  Form 

OMB  \u  0970-01.59. 


Description:  The  Administration  for 
Children  and  Families  (ACF)  has  more 
than  40  di.scretionary  grant  programs. 
The'  proposed  information  collection 
form  would  be  a  uniform  discretionary 
application  form  usable  for  all  of  these 
grant  programs  to  collect  the 
information  from  grant  appUcants 
nt'fdefi  to  evaluate  and  rank  applicants 
and  protei  t  the  integrity  of  the  grantee 
selection  p)rocess.  All  A(;F  discretionary 
grant  programs  would  be  eligible  but  not 
required  to  use  this  application  form. 

Annual  Burden  Estimates 


The  application  consists  of  general 
information  and  instructions;  the 
Standard  Form  424  series  that  requests 
basic  information,  budget  information 
and  assurances;  the  Program  Narrative 
requesting  the  applicant  to  describe  how 
these  objectives  will  be  reached;  and 
certifications.  Guidance  for  the  content 
of  information  requested  in  the  Program 
Narrative  is  found  in  OMB  Circulars  A- 
102  and  A-nO. 

Respondents:  Applicants  for  ACF 
Discretionary  Grant  Programs. 


Instalment 


UPD 


Estimated  Total  Annual  Burden  Hours 


Number  of  re 
spondents 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


4,133 


16,532 


16,532 


In  compliance  with  the  requirements 
of  Section  J506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families.  Office  of  Information  Services, 
370  L  Enfant  Promenade,  SVV  , 
Washington.  DC  20447.  Attn:  .ACF 
Reports  Clearance  (Officer.  E-mail 
address;  rsargis<^acf  hhs  gov  All 
requests  should  be  identified  bv  the  title 
of  the  information  collection 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
mformation  to  be  collected;  and  (d) 


ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  and  including  through  the 
use  of  automated  collectifm  techniques 
or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
'.vithin  HO  days  of  this  publication. 

Dated   October  1,  MiV.i 
Robert  Sargis, 
Rfparts  (^It'amni  f  ( itfictT 
|FR  Doc.  03-25440  Filfil  10-7-o:j;  8  4.5  rim| 
BILLING  CODE  41 84-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Titlv:  (;hild  Care  and  Development 
Fund  Quarterly  Financial  Report  (ACF- 
69H) 

OMB  .Vo    0970-0163. 

Annual  Burden  Estimates 


Description:  States  and  territories  use 
this  form  to  facilitate  the  reporting  of 
expenditures  for  the  Child  Care  and 
Development  Fund  (CCDF)  on  a 
quarterly  basis.  The  form  provides 
specific  data  regarding  expenditures, 
obligations,  and  estimates.  It  provides 
states  and  territories  with  a  mechanism 
to  request  grant  awards  and  certify  the 
availability  of  State  matching  funds. 
Failure  to  collect  this  data  would 
seriously  compromise  the 
Administration  for  Children  and 
Families'  (ACF)  ability  to  monitor 
expenditures.  This  form  may  also  be 
used  to  prepare  ACF  budget 
submissions  to  Congress.  This 
information  collection  currently  uses 
form  ACF-696,  for  which  Office  of 
Management  and  Budget  approval 
expires  on  December  31,  2003,  updated 
for  electronic  submission. 

Respondents:  States  and  Territories 
that  are  CCDF  grantees. 


Instrument 


Number  of  re- 
spondents 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


ACF-696  

Estimated  Total  Annual  Burden  Hours 


56 


1,120 


1,120 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 


Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 


information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
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comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Famihes,  Office  of  hiformation  Services, 
370  L'Enfant  Promenade,  SW.. 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  E-mail 
address:  rsargis@acf.hhs.gov.  All 
requests  should  be  identified  by  the  title 
of  the  information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 


other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  October  1.  2003. 
Robert  Sargis, 

Reports  Clearance  Officer. 

[PR  Doc.  03-25441  Filed  10-7-03;  8:45  am] 

BILUNG  CODE  41 84-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Quarterly  Performance  Report 
(ORR-6). 

OMB  No.:  0970-0036. 

Annual  Burden  Estimates 


Instmment 


Number  of  re- 
spondents 


OOR-6 


Estimated  Total  Annua)  Burden  Hours 


48 


Description:  We  ask  for  the 
information  on  this  form  in  Oider  to 
determine  the  effectiveness  of  the  state 
cash  and  medical  assistance,  social 
services,  and  targeted  assistance 
programs  as  required  by  section  412(e) 
of  the  Immigration  and  Naturalization 
Act.  We  also  calculate  state-by-state 
Refugee  Cash  Assistance  and  Refugee 
Medical  Assistance  utilization  rates  for 
use  in  formulating  program  initiatives, 
priorities,  standards,  budget  requests, 
and  assistance  policies.  The  Office  of 
Refugee  Resettlement  regulations 
require  that  this  form  be  completed  in 
order  to  participate  in  the  program. 


Number  of  re- 
sponses per 
respondent 


Average  txjr- 

den  hcMjrs  per 

response 


Total  burden 
hours 


3.875 


744 


744 


In  compliance  with  the  requirements 
of  section  35t)6{c)(2){A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer,  E-mail  address: 
rsargis@acf.hhs.gov.  All  requests  should 
be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 


of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  October  1,2003 
Robert  Sargis, 

Reports  Clearance  Officer. 

[FR  Doc.  03-25442  Filed  10-7-03;  8:45  am] 

BILUNG  CODE  41 84-01 -« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  2003N-0066] 

Agency  Information  Collection 
Activities;  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request;  Inspection  by 
Accredited  Persons  Program  Under 
tfie  Medical  Device  User  Fee  and 
Modernization  Act  of  2002 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  the  proposed  collection  of 


information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (tV .  PRA). 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  No\   mber 
7,  2003. 

ADDRESSES:  OMB  is  still  experiencing 
significant  delays  in  the  regular  mail, 
including  first  class  and  express  mail, 
and  messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  written 
comments  be  faxed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attn:  Fumie  Yokota,  Desk  Officer 
for  FDA,  FAX:  202-395-6974. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Robbins,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 

compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 


VatAttral    VfMriettir  /  Vnl     Hfl     NIn     1  Qc;  /  \A7orlnocrlai7     Or^tnKaT-   a     anni  /  M/-.«:<^c.o 


RQ-I  1  R 


58114 


Federal  Register/ Vol.  68,  No.  195 /Wednesday,  October  8.  2003 /Notices 


Medical  Devices  Inspection  by 
Accredited  Persons  Program  Under 
MDUFMA  (OMB  Control  Number  0910- 
0510) — Extension 

The  Medical  Device  L'ser  Fee  and 
Modernization  Act  of  2002  (MDl'FMA) 
(Public  Law  107-250)  was  signed  into 
law  on  October  26.  2002.  Section  2U1  of 
MDUFMA  adds  a  new  paragraph  "g"  to 
section  704  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  L'.S.C 
374),  directing  FDA  to  accredit  third 
parties  (accredited  persons  or  APs)  to 
conduct  inspections  of  eligible 
manufacturers  of  class  II  or  class  III 
devices.  This  is  a  voluntarv  program; 
eligible  manufacturers  have  the  option 
of  being  inspected  bv  an  AP  or  bv  FDA 
The  new  law  requires  FDA.  within  180 
davs  from  the  date  of  MDUFMA  was 
signed  into  law,  to  publish  in  the 
Federal  Register  criteria  to  accredit  or 


deny  accreditation  to  persons  who 
request  to  perform  these  inspections 
(section  704(g)(2|  of  the  act). 

In  the  Federal  Register  of  April  28, 
2003  (68  FR  22388),  FDA  published  a 
notice  announcing  that  a  proposed 
collection  of  information  has  been 
submitted  to  OMB  for  emergency 
processing  under  the  PKA.  Interested 
persons  were  given  until  May  28,  2003, 
to  comment  on  the  notice.  Elsewhere  in 
the  April  28,  2003,  issue  of  the  Federal 
Register  (68  FR  22400),  FDA  published 
d  cio(  ument  announcing  the  criteria  it 
will  use  to  accredit  persons  to  inspect 
eligible  device  manufacturers  and  the 
dvailabilitv  of  a  guidance  entitled 

implementation  of  the  Inspection  by 
Accredited  Persons  Program  I'nder  the 
Medical  Device  l.'ser  Fee  and 
Modernization  Act  of  2002; 
Accreditation  Criteria:  Cuidance  for 
hidustrv.  FDA  Staff,  and  Third  Parties." 


FDA  received  a  total  of  three 
comments  from  a  trade  association,  an 
industry  association,  and  a  consultant. 
These  comments  were  not  specifically 
related  to  the  information  collection  for 
the  submission  of  applications  to 
become  an  accredited  person.  The 
comments  addressed  the 
implementation  of  the  third  pcirty 
inspection  program.  FDA  will  take  these 
comments  into  consideration  in  further 
developing  its  third  party  inspection 
program. 

Description  of  Respondents: 
Businesses  or  other  for  profit 
organizations. 

In  the  Federal  Register  of  July  10, 
2003  (68  FR  41160),  FDA  published  a 
60-day  notice  requesting  public 
comment  on  the  information  collection 
provisions.  No  comments  were  received. 

FDA  estimates  the  burden  for  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


Kofn 


Request  for  Accreditation  (First  Year) 
Request  for  Accreditation  (Second  Year) 
Request  for  Accreditation  (Third  Year) 
Total 


No  of  Re- 
spondents 


Annual  Fre- 
quency per 
Response 


Total  Annual 
Responses 


Hours  per  Re- 
sponse 


Total  Hours 


25 

10 

5 


1 

25 

80 

2,000 

1 

10 

15 

150 

1 

5 

80 

400 
2,550 

'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


FDA  based  these  estimates  on 
conversations  with  industry,  trade 
association  representatives,  and  internai 
FDA  estimates.  Our  expectation  is  that 
25  bodies  will  applv  and  meet  the 
minimum  standard  for  being  accredited 
Lender  MDl'FMA,  we  can  only  accredit 
15  perscms  during  the  first  vear  \V- 
(FDA)  e.xpect  that  the  lowest  ranking.  ID 
(the  ones  not  accredited),  will  reapplv 
the  following  vear  and  will  submit  an 
updated  application   Five  new 
applicants  ma\  applv  the  third  vear 
Once  an  organization  is  accreditfd,  it 
will  not  be  required  to  reapply. 

Dated  September  30.  2UU.1 
leffrey  Shuren. 

Assistant  Commissioner  for  Policy. 

(FR  Doc  0,3-2.S444  Filed  10-7-03;  8:45  am] 

BILLING  CODC  4160-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  20O3N-O295] 

Agency  Information  Collection 
Activities;  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request;  Establishing  and 
Maintaining  a  List  of  U.S.  Dairy 
Product  Manufacturers/Processors 
With  Interest  in  Exporting  to  Chile 

AGENCY:  Food  and  Drug  Administration, 

HILS 

ACTION:  NdtH  e. 


SUMMARY:  The  Food  and  Drug 
.Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
intormatinn  liste(i  below  has  been 
submitted  to  the  Offii  e  of  Management 
and  Budget  (CJMB)  for  review  and 
clearanct!  under  the  Paperwork 
Reduction  Act  of  1W5 
DATES:  Submit  written  comments  on  the 
c:o11p(  tiDii  I  if  information  by  November 
7  J.[)0^ 

ADDRESSES:  OMB  is  still  experiencing 
signifi(  ant  delavs  in  the  regular  mail, 
incluciing  first  (dass  .ind  express  mail. 


and  messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  written 
comments  be  faxed  to  the  Office  of 
Information  and  Regulator>'  Affairs, 
OMB,  Attn:  Fumie  Yokota,  Desk  Officer 
for  FDA,  FAX:  202-395-6974, 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robhins,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Establishing  and  Maintaining  a  List  of 
U.S.  Dairy  Product  Manufacturers/ 
Processors  With  Interest  in  Exporting  to 
Chile  (OMB  Control  Number  0910- 
0509) — Extension 

Section  701(h)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
371(h))  authorizes  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary)  to  develop  guidance 
documents  with  public  participation 
presenting  the  views  of  the  Secretary  on 
matters  under  the  jurisdiction  of  FDA. 


Federal  Register / Vol.  68,  No.  195 /Wednesday,  October  8,  2003 /Notices 


58115 


In  the  Federal  Register  of  May  23, 

2003  (68  FR  28237),  FDA  announced  the 
availability  of  a  guidance  entitled 
"Establishing  and  Maintaining  a  List  of 
U.S.  Dairy  Product  Manufacturers/ 
Processors  With  Interest  in  Exporting  to 
Chile."  The  guidance  provided 
voluntary  recommendations  on  the 
process  for  firms  that  wish  to  export 
dairy  products  to  Chile.  FDA  is  taking 
this  action  in  response  to  discussions 
with  Chile  that  have  been  adjunct  to  the 
negotiations  of  the  United  States-Chile 
Free  Trade  Agreement.  As  a  result  of 
those  discussions,  Chile  recognized 
FDA  as  the  competent  food  safety 
authority  in  the  United  States  to  identify 
U.S.  dairy  product  manufacturers  and 
processors  eligible  to  export  to  Chile 
and  concluded  that  it  will  not  conduct 
individual  inspections  of  U.S.  firms 
identified  by  FDA  as  eligible  to  export 
to  Chile. 

Therefore,  FDA  intends  to  establish 
and  maintain  a  list  identifying  U.S. 
manufacturers/processors  that  have 
expressed  interest  to  FDA  in  exporting 


dairy  products  to  Chile,  are  subject  to 
FDA  jurisdiction,  and  are  not  the  subject 
of  a  pending  judicial  enforcement  action 
(i.e.  an  injunction  or  seizure)  or  an 
uiu-esolved  warning  letter.  Under  this 
guidance.  FDA  recommends  that  U.S. 
firms  that  want  to  be  placed  on  the  list 
send  information  to  FT)A  (i.e..  name  and 
address  of  the  firm  and  the 
manufactiu-ing  plant;  name,  telephone 
number,  and  e-mail  address  (if 
available)  of  contact  person;  list  of 
products  presently  shipped  and 
expected  to  be  shipped  in  the  next  3 
years;  identities  of  agencies  that  inspect 
the  plant  and  date  of  last  inspection 
plant  number  and  copy  of  last 
inspection  notice;  and,  if  other  than  an 
FDA  inspection,  copy  of  last  inspection 
report.  The  term  "dairy  products."  for 
purposes  of  this  list,  is  not  intended  to 
cover  the  raw  agricultural  commodity 
raw  milk.  The  guidance  can  be  found  at 
http://www.cfsan.fda.gov/ 
guidance.html. 

The  burden  estimates  presented  in  the 
following  paragraphs  considered  the 


number  of  U.S.  firms  that  FDA  believes 
produce  dairy  products  and  that  will  be 
interested  in  exporting  to  Chile,  which 
is  estimated  to  total  75.  After  the  first 
year.  FDA  believes  that  approximatelv 
eight  new  firms  each  year  will  be 
interested  in  exporting  dair\-  products  to 
Chile,  and  tlius.  being  placed  on  the  list. 
In  the  Federal  Register  of  April  10.  2003 
(68  FR  17655).  FDA  published  an 
emergency  notice  requesting  public 
comment  on  the  information  collection 
provisions  that  had  been  submitted  to 
OMB  for  emergency  processing  under 
the  PRA.  Four  comments  were  received 
from  trade  associations  and  private 
industry'. 

Those  comments  were  answered  in 
the  60-day  notice. 

In  the  Federal  Register  of  Julv  10. 
2003  (68  FR  41157).  FDA  published  a 
60-day  notice  requesting  public 
comment  on  the  information  collection 
provisions.  No  comments  were  received. 

FDA  estimates  the  burden  for  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


Type  of  Survey 


No.  of  Re- 
spondents 


Hours  per  Re- 
sponse 


Total  Hours 


'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 


The  estimate  of  the  number  of  firms 
is  based  on  the  actual  number  of  U.S. 
firms  that  applied  to  be  placed  on  the 
list  as  a  result  of  the  Federal  Register  of 
May  23,  2003  (88  FR  28237),  pubHcation 
of  the  availability  of  a  guidance  entitled 
"Establishing  and  Maintaining  a  List  of 
U.S.  Dairy  Product  Manufacturers/ 
Processors  With  Interest  in  Exporting  to 
Chile."  The  estimate  of  the  number  of 
hours  that  it  will  take  a  firm  to  gather 
the  information  needed  to  be  placed  on 
the  list  is  based  on  FDA's  experience 
with  firms  submitting  similar  requests. 
FDA  believes  that  the  information  to  be 
submitted  will  be  readily  available  to 
the  firms.  We  (FDA)  estimate  that  for  the 
first  year  a  firm  will  require  1.5  hovus 
to  read  the  Federal  Register,  gather  the 
information  needed,  and  to  prepare  a 
communication  to  FDA  that  contains 
the  information  and  requests  that  the 
firm  be  placed  on  the  list.  We  estimate 
the  recurring  burden  in  subsequent 
years  to  be  1.5  hours  for  a  new  firm  to 
be  placed  on  the  list  and  0.5  hours  for 
reporting  changes  to  FDA  for  firms 
already  on  the  list. 


Dated:  September  30,  2003. 
Jeffrey  Shuren. 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-25448  Filed  10-7-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Anesthetic  and  Life  Support  Drugs 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisor}'  committee 
of  the  Food  and  Drug  Administration 
(FDA)  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Anesthetic  and 
Life  Support  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 


recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  18.  2003.  from  8  a.m. 
to  5  p.m.  and  on  November  19.  2003. 
from  8  a.m.  to  12  noon. 

Location:  Holiday  Inn.  The  Ballrooms, 
2  Montgomery  Village  Ave., 
Gaithersburg.  MD. 

Contact  Person:  Johanna  M.  Clifford, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21).  Food  and  Drug 
Administration,  5600  Fishers  Lane,  (for 
express  deliverv,  5630  Fishers  Lane,  rm. 
1093),  Rockville,  MD  20857,  301-827- 
7001,  FAX:  301-827-6776,  ore-mail: 
cIiffordi<gicder.fda.gov.  or  FDA  Advisor*' 
Committee  Information  Line:  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12529. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  November  18,  2003,  the 
committee  will  discuss  the  assessment 
and  management  of  risk  related  to  QTc 
prolongation  by  Droperidol  (Inapsine) 
Akorn,  Inc.,  indicated  for  nausea  and 
vomiting  in  surgical  and  diagnostic 
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procedures,  premedication ,  and 
neuroleptanalgesia. 

Procfdure:  On  November  18.  2003. 
the  meeting  is  open  to  the  public 
Interested  persons  may  present  data, 
information,  or  views  orallv  or  in 
writing,  on  issues  pending  before  the 
committee.  Written  submissions  mav  be 
made  to  the  contact  person  bv 
November  U).  2003   Oral  presentation.s 
from  the  public  will  be  scheduled 
between  approximatelv  1  p  m  to  2  p.m 
Tune  allotted  for  each  presentation  md\ 
be  limited  Those  desiring  to  ipake 
formal  oral  presentations  should  notify 
the  contact  person  before  November  10 
2003,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  thev  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  tht^ 
approximate  time  requested  to  make 
their  presentation 

Closed  Committft'  Deliberations:  On 
November  19,  2003.  from  8  am   to  12 
noon,  the  meeting  will  be  c  loseii  to 
permit  discussion  and  review  of  trade 
secret  and/or  confidential  information 
(5  I'.S.C,  552b(c)(4)). 

Persons  attending  FU.-\  s  advisnrv 
committee  meetings  ar*'  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electru  al  outlets 

FDA  welcomes  the  attendant  e  of  th»' 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  ph\sical 
disabilities  or  special  needs.  If  vou 
require  special  accommodations  due  to 
a  disability,  please  contact  John 
Lauttman  at  301-827-7001  at  least  7 
days  in  advance  of  the  meeting 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Clommittee  Act  (3 
U.S.C.  app2). 

Dated:  September  Jt).  JOO  i 
Peter  J  Pitts. 

Assi.>ciate  Commissioner  for  External 
Relations 
[FR  Dor  0^-2^445  Filed  10-7-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Pediatric  Sut)committee  of  the  Anti- 
Infective  Drugs  Advisory  Committee; 
Notice  of  Meeting 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 


(FDA)  The  meeting  will  be  open  to  the 
[lublu 

\(imt'  ot  ('.umnuttet'  F'ediatric 
Subcommittee  of  the  Anti  lnfe<;tive 
Drugs  Advisory  Ckimmittee. 

(renernl  Functinn  ot  the 
^Subcommittee  To  provide  advice  and 
recommendations  to  the  agency  on 
FrL\s  regulatory  issues. 

Date  and  Time  The  meeting  will  be 
held  on  October  29.  2003,  from  8  am. 
to  ')  30  p  m  and  Octob(>r  30.  2003.  from 
8  am.  to  3:.J0  p.m 

Lx-ation   Hilton.  The  Ballrooms,  ti20 
Perry  Pkwv  .  (iaithersburg.  MD,  301- 
.55f>-204h 

Contact  Person  Thimias  H.  Perez. 
(Center  for  Drug  Evaluation  and  Research 
lHFD-21).  Food  and  Drug 
.\dministration,  nHOO  Fishers  1-ane  (for 
express  delivery.  56.U)  Fishers  Lane.  rm. 
1093).  Rockville.  .MD  2fJ857,  301-827- 
7001.  e-mail:  perezt@cder.fda.gov.  or 
FD.\  Advisory  Committee  Information 
Line.  1-800-741-8138  (301-443-0.572 
in  the  Washuigtop.  D(;  area),  code 
12530  Please  lall  the  Information  Line 
for  up  tn-date  information  im  this 
meeting 

A^endu  On  0(  tober  29,  2003,  the 
subcommittee  will  meet  between  8  a.m. 
and  3:30  pni  .  to  discuss  the  risk 
assessment  and  possible  risk 
management  strategies  for  hypothalamic 
pituitary  adrenal  (HPA)  a.xis 
supp^e^sllln  in  c  hildren  who  arc!  treated 
for  skin  disorders  with  topic  al 
corticosteroids.  Following  this,  from 
approximatelv  3:45  p.m.  to  5:30  p.n\., 
the  agency  will  report  to  the 
subconunittee  on  .Adverse  Kvent 
Reporting  as  mandated  in  section  17  of 
the  Best  Pharmaceuticals  for  Children 
.■\ct  (Bf^C.\)   The  produc  ts  to  be 
discussed  during  this  portion  of  the 
meeting  inc  hide  ZYRTFCi  (c  etirizine). 
BI;SI:LFE.X  (busulfanl,  COZAAR 
(losartan),  NOLVADKX  (tamoxifen). 
ACOLPRIL  (quinapril),  and  SERZONE 
(nefazodone). 

On  October  30.  2003.  the 
subc:ommittc!e  will  meet  between  8  a.m. 
and  3:30  p  m..  to  disc  uss  how  to 
approach  long-term  monitoring  for 
(  ancer  oc:c:urrenc;e  among  patients 
treatcid  for  atopic  dermatitis  with  topical 
immunosuppressants 

The  background  material  for  this 
rne»>ting  will  be  posted  on  the  Internet 
when  av.iUable  or  1  working  day  before 
the  meeting  at  bttp://  i\-viW  fda  gov/ 
i  ihrnis/do(  kets/ac/men u  htm. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orallv  or  in  writing,  on  issues  pending 
before  the  subcommittee.  Written 
submissions  may  be  made  to  the  contact 
person  bv  Oc:tober  21.  2003.  On  October 
29.  2003.  oral  presentations  from  the 


public  will  be  scheduled  between 
approximately  12:30  p.m.  and  1:30  p.m. 
for  issues  related  to  atopic  dermatitis, 
and  between  approximately  4:30  p.m. 
and  5  p.m.  for  issues  related  to  section 
17  of  the  BPCA.  On  October  30.  2003, 
oral  presentations  from  the  public  will 
be  scheduled  between  approximately 
12:30  p.m.  and  1:30  p.m.  Time  allotted 
for  each  presentation  may  be  limited. 
Those  desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  by  October  21,  2003,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  notify  Thomas  Perez 
at  least  7  days  in  advance  of  the 
meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  2.  2003. 
Peter  ].  Pitts, 

Associate  Commissioner  for  External 
Relations. 
|FR  Doc.  03-25443  Filed  10-7-03.  8:45  am] 

BILLING  CODE  416<M>1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Drug  Safety  and  Risk  Management 
Advisory  Committee;  Notice  of 
Postponement 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  postponing  the 
meeting  of  the  Drug  Safety  and  Risk 
Management  Advisory  Committee 
scheduled  for  September  19.  2003,  due 
to  Hurricane  Isabel.  The  future  date  of 
this  meeting  is  to  be  determined.  This 
meeting  was  announced  in  the  Federal 
Register  of  August  5.  2003  {68  FR 
46199). 

FOR  FURTHER  INFORMATION  CONTACT: 

Shalini  Jain,  Center  for  Drug  Evaluation 
and  Research  (HFD-21),  Food  and  Drug 
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Administration,  5600  Fishers  Lane  (for 
express  delivery,  5630  Fishers  Lane,  nn. 
1093).  Rockville,  MD  20857,  301-827- 
7001,  FAX:  301-827-6776,  ore-mail: 
JAINS@CDER.FDA.GOV,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12535. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Dated:  October  2,  2003. 
Peter  [.  Pitts, 

Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  03-25449  Filed  10-7-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0338] 

Food  and  Drug  Administration  Obesity 
Worlcing  Group;  Public  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  public  meeting:  Public 
Meeting  on  Obesity.  The  topic  to  be 
discussed  involves  issues  within  FDA's 
jurisdiction  related  to  obesity  and 
nutrition.  The  purpose  of  this  public 
meeting,  which  is  being  sponsored  by 
FDA's  Obesity  Working  Group,  is  to 
discuss  FDA's  role  and  responsibilities 
in  addressing  the  major  public  health 
problem  of  obesity,  to  focus  on  issues 
related  to  promoting  better  consumer 
dietary  and  lifestyle  choices  that  have 
the  potential  to  significantly  improve 
the  health  and  well-being  of  Americans, 
and  to  obtain  stakeholder  views  on  how 
best  to  build  a  framework  for  messages 
to  consumers  about  reducing  obesity 
and  achieving  better  nutrition. 

The  agency  has  developed  a  web  page 
for  this  initiative  where  interested 
persons  can  register  to  attend  and/or 
make  an  oral  presentation  at  the 
meeting,  submit  comments,  and  obtain 
related  information.  This  Web  Site  is 
located  at  http://www.fda.gov/oc/ 
opacom/hottopics/obesity.html. 
DATES:  The  meeting  will  be  held  on 
October  23,  2003,  from  9  a.m.  to  5  p.m. 
Registration  to  attend  the  meeting  must 
be  received  by  October  17,  2003  at  5 
p.m.  Submit  written  comments  by 
November  21,  2003. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Jack  Masur  Auditorium,  Warren 
Grant  Magnuson  Clinical  Center  (Bldg. 


10),  National  Institutes  of  Health  (NIH), 
9000  Rockville  Pike,  Bethesda,  MD. 
Important  information  about 
transportation  and  directions  to  the  NIH 
campus,  parking,  and  secmity 
procedures  are  found  at  http:// 
www.nih.gov/about/visitor/index.htm. 

Visitors  must  show  two  forms  of 
identification,  one  of  which  must  be  a 
government-issued  photo  identification 
such  as  a  Federal  employee  badge, 
driver's  license,  passport,  green  card, 
etc.  If  you  are  planning  to  drive  to  and 
park  on  the  Nffl  campus,  you  must  enter 
at  the  South  Dr.  entrance  of  the  campus 
which  is  located  on  Wisconsin  Ave.  (the 
Medical  Center  Metro  entrance),  and 
allow  extra  time  for  vehicle  inspection. 
Detailed  information  about  security 
procedures  is  located  on  http:// 
www.nih.gov/about/visitorsecurity.htm. 
FOR  FURTHER  INFORMATKM  CONTACT: 
For  General  Information:  Brian  R. 
Somers,  Center  for  Food  Safety  and 
Applied  Nutrition  (CFSAN),  Food 
and  Drug  Administration  (HFS- 
820),  5100  Paint  Branch  Pkwy., 
College  Park,  MD  20740.  301-436- 
1692,  FAX:  301-436-2636,  e-mail: 
Brian.Somers@CFSAN.FDA.GOV. 
For  Registration  Information:  Patricia 
A.  Alexander,  Office  of  Regulatory 
Affairs  (HFC-150),  5600  Fishers 
Lane,  Rockville,  MD  20857,  301- 
827-6328,  FAX:  301^43-2143,  e- 
mail:  registration@ora.fda.gov. 

Registration  and  Requests  for  Oral 
Presentations 

If  you  would  like  to  attend  the 
meeting,  you  must  register  with  the 
appropriate  contact  person  (see  FOR 
FURTHER  INFORMATION  CONTACT]  by 
October  17,  2003,  at  5  p.m.  by  providing 
your  name,  title,  organizational 
affiliation,  address,  telephone,  fax 
number  (optional),  and  e-mail  address 
(optional).  Registration  will  be 
conducted  on  a  first-come,  first-served 
basis,  and  seating  will  be  limited.  To 
expedite  processing,  this  registration 
information  may  also  be  faxed  or  e- 
mailed  to  Patricia  A.  Alexander  [see  FOR 
FURTHER  INFORMATION  CONTACT).  If  you 
need  special  acconunodations  due  to  a 
disability,  please  contact  Patricia  A. 
Alexander  (see  FOR  FURTHER 
INFORMATION  CONTACT)  at  least  7  days  in 
advance. 

If,  in  addition  to  attending,  you  wish 
to  make  an  oral  presentation  during  the 
meeting,  you  must  inform  Patricia  A. 
Alexander  [see  FOR  FURTHER 
INFORMATION  CONTACT)  when  you  register 
and  submit  the  following  items:  (1)  A 
brief  written  statement  of  the  general 
nature  of  the  views  you  wish  to  present, 
(2)  the  names  and  addresses  of  all 
persons  who  will  participate  in  the 


presentation,  cmd  (3)  an  indication  of 
the  approximate  time  that  you  request  to 
make  your  presentation.  FDA  asks  that 
groups  having  similar  interests 
consolidate  their  comments  and  present 
them  through  a  single  representative. 
Scheduled  speakers  should  provide  two 
copies  of  their  presentation  for  the 
docket  at  the  meeting.  The  agency 
requests  that  speakers  annotate  and 
organize  their  presentations  to 
specifically  identify  which  of  the  six 
questions  [see  SUPPLEMENTARY 
INFORMATION)  are  addressed  in  their 
presentations. 

The  agency  will  allocate  the  time 
available  for  the  public  meeting  among 
persons  who  have  preregistered  to  give 
an  oral  presentation.  If  time  permits, 
FDA  may  allow  interested  persons 
attending  the  meeting  who  did  not 
preregister  to  give  a  presentation  to 
make  an  oral  presentation  at  the  end  of 
the  meeting. 

After  reviewing  the  requests  for  oral 
presentations  and  accompanying 
information,  FDA  will  schedule  each 
appearance  and  notify  each  participant 
of  the  time  allotted  to  the  person  and 
the  approximate  time  the  person's  oral 
presentation  is  scheduled  to  begin.  The 
presentation  schedule  will  be  available 
at  the  meeting.  After  the  meeting,  it  will 
be  placed  on  file  in  the  Division  of 
Dockets  Management  under  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 
SUPPLEMENTARY  INFORMATK)N: 

L  Background 

Obesity  is  a  growing  and  urgent 
public  health  problem  in  the  United 
States.  There  have  been  steady  and 
substantial  increases  in  adult  obesity  in 
the  United  States  since  the  late  1980s. 
Today,  almost  two-thirds  of  all 
Americans  are  overweight;  in  1988 
through  1992,  less  than  56  percent  were 
overweight.  In  1988  through  1992,  less 
than  23  percent  of  American  adults 
were  obese  and  by  1999  through  2000, 
the  figure  had  increased  by  a  quarter,  to 
over  30  percent.  The  trends  for  children 
are  even  more  worrisome.  Recent 
research  by  the  U.S.  Centers  for  Disease 
Control  and  Prevention  shows  that  13 
percent  of  children  aged  6  to  11  are 
overweight — almost  double  the  rate  of 
two  decades  ago.  World  Health 
Organization  surveys  show  that  weight 
is  on  the  rise  all  over  the  world.  The 
health  of  Americans  suffers  as  they  get 
heavier.  According  to  some  estimates,  at 
least  300,000  deaths  each  year  are 
associated  with  cases  of  heart  disease, 
diabetes,  cancer,  and  other  serious 
chronic  diseases  that,  in  many 
instances,  result  from  unhealthy 
nutritional  choices  and  lack  of  physical 
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dctivitv.  The  avoidable  medical  costs  of 
obesitv  exceed  $50  billion  each  year, 
well  over  5  percent  of  total  U.S.  health 
e.xpenditures.  at  a  time  when  we  can  ill 
afford  these  costs.  The  total  economic 
costs  of  obesity  approach  $100  billion 
each  vear. 

Helping  consumers  improve  their 
diets  is  one  of  the  nation's  most  pressing 
public  health  problems  and  an 
increasinglv  urgent  part  of  FDA's 
activities.  The  consequences  of  poor 
diets,  including  the  growing  prevalence 
of  excess  weight  and  growing  risks  of 
diabetes,  high  blood  pressure,  heart 
disease,  arthritis,  respiratorv  difficulties, 
and  many  cancers  that  go  along  with 
excess  weight,  are  endangering  and 
diminishing  the  lives  of  millions  of 
Americans.  The  challenge  confronting 
the  Government,  researchers,  the  food 
and  restaurant  industrv.  consumers,  the 
medical  community,  schools,  and  the 
public  health  communitym  is  to 
determine  what  kind  of  information  and 
assistance  the  public  needs  in  order  to 
help  them  improve  their  dietary  choices 
and  reduce  the  incidence  of  overweight 

and  obesitv 

Tn  address  the  problem  of  obesitv  and 
to  meet  the  challenge  of  helping 
.■\mericans  improve  their  diet  and 
nutrition,  Secretarv  Tommy  G 
Thompson  has  led  the  Department  of 
Health  and  Human  Services  (DHHS)  in 
its  efforts  to  encourage  healthy  habits 
such  as  nutritious  diets,  more  exercise, 
and  healthv  choices  Secretar\- 
Thompson  has  challenged  DHHS 
agencies  and  the  leadership  of  the 
public  health  communitv  to  intensify 
their  efforts  to  realize  these 
improvements. 

On  luly  JO,  2003,  Secretary 
Thompson  held  a  roundtable  discussion 
on  obesitv  and  nutrition  with  leading 
scientifu:  experts  in  ol>?sity  and  weight 
management.  The  Secretarv's 
roundtable  on  obesitv  nutrition  was 
intended  to  enhance  a  DHHS  discussion 
with  leading  thinkers  and  experts  in  the 
public  health  communitv  on  the  role 
that  DHHS  can  play  in  reducing  or 
reversing  the  weight  gain  that  leads  to 
obesitv.  The  roundtable  dialogue 
ci-ntered  on  five  kev  questions,  which 
are  the  foundation  of  the  questions  on 
which  FDA  seeks  input  in  the 
forthcoming  public  meeting. 

On  August  n.  2003.  FDA's 
Commissioner  of  Food  and  Drugs.  Mark 
B   McClellan  established  FDA's  Obesitv 
Working  Group  to  confront  the  current 
obesitv  epidemic  in  the  IJnited  States 
and  to  develop  new  and  innovative 
wavs  to  help  consumers  lead  healthier 
lives  through  better  nutrition.  Dr  Lester 
M,  Crawford.  FDA's  Deputy 
Commissioner,  is  the  Chair  of  the 


working  group,  and  Mr.  Joseph  Levitt, 
Director  of  FDA's  CFSAN  office,  is  the 
Vice  Chair  As  a  part  of  his  charge  to  the 
working  group.  O)mmissioner 
McClellan  directed  that  it  provide  for  an 
active  dialogue  with  external 
stakeholders  including  consumer 
groups,  academia,  the  medical 
community,  and  the  food  and  restaurant 
industry,  on  developing  a  framework  for 
messages  to  consumers  about  reducing 
obesity  and  achieving  better  nutrition. 
This  public  meeting  is  one  of  the 
avenues  that  the  working  group  is  using 
to  initiate  this  dialogue 

II.  Scope  of  Discussion  and  Format 

The  scope  of  this  public  meeting  will 
be  limited  to  the  following  questions: 

1.  What  IS  the  available  evidence  on 
the  effectiveness  of  various  education 
campaigns  to  reduce  obesity? 

2  What  are  the  top  priorities  for 
nutrition  research  to  reduce  obesity  in 
children? 

3  What  is  the  available  evidence  that 
FDA  c;dn  look  to  in  order  to  guide 
rational,  effective  public  efforts  to 
prevent  and  treat  obesity  by  behavioral 
or  medical  interventions,  or 
combinations  of  both' 

4.  Are  there  changes  needed  tf)  food 
labeling  that  could  result  in  the 
development  of  healthier,  lower  calorie 
foods  bv  industrv  and  the  selection  of 
healthier.  lowf!r  i:alorie  foods  by 
consumers? 

5.  What  opportunities  exist  for  the 
develnpment  of  healthier  foods/diets 
and  what  research  might  best  support 
the  development  of  healthier  foods? 

6.  Based  on  the  scientific  evidence 
available  tndav.  what  art!  the  most 
inifiortant  things  that  FD,\  could  do  that 
would  make  a  significant  difference  in 
efforts  to  address  the  problem  of 
overweight  and  obesitv^ 

This  meeting  will  include  an  opening 
session  during  which  FDA  will  present 
a  discussion  of  obesity  and  related 
issues  associated  with  the  tools 
available  to  the  ageni  \  to  assist 
consumers  to  improve  their  diets.  The 
agency  mav  ask  experts  to  provide 
presentations  on  specific  issues. 
Individuals  who  have  registered  to  give 
oral  presentations  in  advance  of  the 
meeting  will  be  provided  with  the 
opportunity  to  speak  following  the 
opening  session.  A  schedule  of  oral 
presentations  will  be  available  at  the 
meeting. 

III.  Comments 

To  permit  time  for  all  interested 
persons  to  submit  data,  information,  or 
\ievvs  on  this  subject,  the  administrative 
record  of  this  meeting  will  remain  open 
for  30  days  after  the  meeting.  Interested 


persons  may  submit  to  the  Division  of 
Dockets  Management  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane.  rm.  1061,  Rockville,  MD  20852, 
written  or  electronic  comments  by 
November  21,  2003.  You  may  also  send 
comments  to  the  Division  of  Dockets 
Management  via  e-mail  to 
FDADockets@oc.fda.gov.  or  on  FDA's 
Web  site  at  http://www.fda.gov/oc/ 
opacom/hottopics/ obesity. html. 

You  should  annotate  and  organize 
your  comments  to  identify  the  specific 
questions  to  which  your  comments 
refer.  Submit  two  paper  copies  of 
comments,  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  Individuals 
may  submit  one  paper  copy.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
Comments  may  be  placed  on  the 
Internet  and,  if  so,  will  be  available  for 
public  viewing. 

IV.  Transcripts 

You  may  request  a  transcript  of  the 
meeting  in  writing  from  the  Freedom  of 
Information  Office  (HFI-35),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  rm.  12A-16.  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
You  may  e.xamine  the  transcript  of  the 
meeting  after  November  10,  2003,  at  the 
Division  of  Dockets  Management 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday,  as  well  as  on  FDA's 
Web  site  at  httpJ/www.fda.gov/oc/ 
opacom/hottopics/obesity.html 

Dated:  October  6.  2003. 
Jeffrey  Shuren, 

Assistant  Comrnissioner  for  Policy. 

(FR  Doc.  03-2564,=S  Filed  10-7-03:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Clinical  Pharmacology  SutKommittee 
of  the  Advisory  Committee  for 
Pharmaceutical  Science;  Notice  of 
Meeting 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Mame  of  Committee:  Clinical 
Pharmacology  Subcommittee  of  the 
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Advisory  Committee  for  Pharmaceutical 
Science. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  17,  2003,  bom  8:30 
a.m.  to  5:30  p.m.;  and  on  November  18, 
2003,  from  8:30  a.m.  to  1:30  p.m. 

Location:  Center  for  Drug  Evaluation 
and  Research  Advisory  Committee 
Conference  Room,  rm.  1066,  5630 
Fishers  Lane,  Rockville,  MD. 

Contact  Person:  Hilda  Scharen,  Center 
for  Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane  (for  express  delivery, 
5630  Fishers  Lane,  rm.  1093),  Rockville, 
MD  20857.  301-827-7001,  ore-mail: 
SCHARENH@cder.fda.gov,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12539. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  November  17,  2003,  the 
subcommittee  will  discuss:  (1) 
Quantitative  analysis  using  exposure- 
response:  Proposal  for  End-of-Phase2A 
(EOP2A)  meeting  and  use  of  clinical 
trial  simulation  for  PK-QT  study  design; 
and  (2)  pediatric  decision  tree: 
Examples  for  applying  the  pediatric 
decision  tree.  On  November  18,  2003, 
the  subcommittee  will  discuss  the 
pediatric  decision  tree:  (1)  Use  of 
clinical  trial  simulation  in  pediatric 
population  pharmacokinetics  study 
design;  (2)  drug  interactions;  and  (3) 
pharmacogenetics:  Integration  into  new 
drug  development. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  subcommittee.  Written 
submissions  may  be  made  to  the  contact 
person  by  November  6,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  11:30 
a.m.  and  12  noon  on  November  17, 
2003,  and  12:30  p.m.  and  1  p.m.  on 
November  18,  2003.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  November  6,  2003,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argiunents 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 
Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 


meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Hilda 
Scharen  at  least  7  days  in  advance  of  the 
meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  2.  2003. 

Peter  J.  Pitts, 

Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  03-25446  Filed  10-7-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Science  Board  to  the  Food  and  Drug 
Administration;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Science  Board  to 
the  Food  and  Drug  Administration. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  6,  2003,  8  a.m.  to 
4:30  p.m. 

Location:  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1066,  Rockville,  MD  20857. 

Contact  Person:  Jan  Johannessen, 
Office  of  the  Commissioner,  Food  and 
Drug  Administration,  HF-33,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-6687 ,  jjohannessen@fda.gov, 
or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301^43-0572  in  the  Washington.  DC 
area),  code  12603.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  The  Board  will  hear  about 
and  discuss  FDA's  Food  Security 
Program. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  22,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 


p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  October  22,  2003,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Jan 
Johannessen  at  least  7  days  in  advance 
of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  3.  2003. 
Peter  J.  Pitts, 

Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  03-25555  Filed  10-7-03;  8:45  am] 

BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003D-0434] 

Guidance  for  industry  and  FDA  Staff: 
FDA  and  industry  Actions  on 
Premarlcet  Approval  Applications: 
Effect  on  FDA  Review  Clock  and 
Performance  Assessment;  Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimoimcing  the 
availability  of  the  guidance  entitled 
"Guidance  for  Industry  and  FDA  Staff: 
FDA  and  Industry  Actions  on  Premarket 
Approval  Applications:  Effect  on  FDA 
Review  Clock  and  Performance 
Assessment."  This  guidance  describes 
how  the  Food  and  Drug  Administration 
(FDA)  will  assess  its  performance  in  the 
premarket  approval  application  (PMA) 
program  relative  to  the  goals  that 
accompany  the  authorization  of  medical 
device  user  fees.  This  guidance 
document  is  immediately  in  effect,  but 
it  remains  subject  to  comment  in 
accordance  with  the  agency's  good 
guidance  practices  (GGPs). 
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DATES:  Submit  writtfri  or  flcctmnii 
(oinment-.  nn  this  iiuuiaiuf'  at  an\  timf 

ADDRESSES:  Submit  written  requests  tnr 
single  copies  on  a  .(.t"  diskette  of  th^ 
guidance  document  entitled   'F[)A  and 
Industr\'  Actions  on  Premarket 
.\ppr()Vdl  .•Xpplic  atinns   Kffec  t  on  P'D.-\ 
Review  Clock  and  Performance 
Assessment"  to  the  Division  of  Small 
Manufacturers.  International,  and 
Consumer  .Assistance  (HFZ-220).  Center 
for  Devices  and  Radiolo^u  al  Health 
(CDRH).  Food  and  Dru^  .-\dministrdtiun, 
1350  Piccard  Dr..  Rockville.  MD  20850. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  offii  t'  in  proce.ssing  vnur 
request,  or  fax  vour  request  to  301-44J- 
8818. 

.Submit  written  comments  umc  ernmt; 
this  guidance  to  the  Division  of  Dm  kets 
Management  (HFA-:j()5).  Food  and  Drut; 
.Administration.  5630  Fishers  l.anf,  rni 
1061.  Ro(  k\ille.  MD  20852,  Submit 
electronic  (omments  to  http. 
wwM-  fdagov/dockets/ecomments. 
Identifv  comments  with  the  do(  ket 
number  found  in  brae  kets  in  the 
heaCiing  A  thi>  document   See  the 
SUPPLEMENTARY  INFORMATION  set  tion  tor 
information  on  eUn  tronu  ac(  ess  to  tli>' 
guidance 

FOR  FURTHER  INFORMATION  CONTACT: 
Ft  Dei/i  f  /ssijfs-  Thinfi  Ngu\en. 
CDRH  lHFZ-402).  9200  Cwrporat.' 
Blvd..  Ro(kville,  MD  208^0.  iOl- 
594-2186 
Fnr  Biologies  Issues:  Sayah  Nedjar 
Center  for  Biologies  Evaluation  and 
Research  (CBER)  (HFM-3801.  Food 
and  Drug  .Administration.  1401 
Rockvilie  Pike.  Rockville,  MD 
20852.  301-827-3524. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Medu  al  Device  User  Fee  and 
Mode^rll^atlon  .Art  of  2002  (Public  Law 
107-250).  signed  into  law  on  October 
26.  2002.  allows  FD.A  to  assess  user  fees 
for  certain  premarket  reviews 
Performance  goals,  existing  outside  (if 
the  statute.  a(  companv  the 
authorization  of  medical  device  user 
fees.  These  i^oals  represent  a  realisti(. 
projection  of  what  FD.\  s  CDRH  and 
CBER  offices  can  atcompihsh  with 
industrv  c;f)operation 

The  guidance  descrites  premarket 
review  cvcle  and  decision  actions  and 
goals  fnr  original  PMAs.  original 
expedited  PM.As,  panel-track 
supplements,  and  18()-dav  PM.\ 
supplements.  Although  it  was  not 
feasible  to  obtain  comments  before 
issuing  the  guidanc:e  due  to  tight 
statutorv  deadlines,  in  accordance  with 
this  agencv's  GC.P  procedures.  FDA  will 


a(  (  ept  (  omments  nn  the  guidance  at  anv 

time 

II.  Significance  of  Ciuidance 

This  guidance  is  being  issued 
consistent  with  FDA's  C.CiP  regulation 
(21  OR  10  1  15)   The  guidance 
represents  the  agencv's  current  thinking 
on  PMA  review  cvcle  and  de[;ision 
actions  and  performance  goals.  It  does 
not  ( reate  or  confer  anv  rights  for  or  on 
am  [lerson  .md  does  not  operate  to  bind 
FD.\  or  the  public  .An  alternative 
approac  h  niav  be  used  if  sik  h  approach 
satisfies  the  re(juirements  of  the 
ajiplu  able  statute  and  regulations. 

III.  Electronic  Access 

To  r»'cei\e    l-'D.A  and  lndustr\ 
.\(  turns  on  Premarket  .\[)pro\al 
.Afiplu  ations:  Effect  on  FD.A  Review 
(,|o(  k  and  I'erformanc  t'  .Asstvssment   "by 
tax  m,u  hine  c.ill  the  CDRH  Facts-On- 
D.'iiMiid  •,',  stem  ,lt  800-844-0.181  or 
M)  1  -riJ~-01  1  1  from  a  toiu  h-tone 
felephoii.'   Press  i  to  enter  the  svstem 
At  thf  sf(  Olid  Mill  e  prompt,  [iress  1  to 
order  I  dm  iiment    Enter  the  document 
number  (1218)  followed  bv  the  pound 
sign  !**)   Follow  the  remaining  voice 
[iruinpts  to  (  omplete  vour  reciiic^st. 

I'ersiiiis  interested  in  ol)taining  a  ropv 
of  tfie  guidanc f  ma\'  also  do  so  hv  using 
til''  Internet  ( ,DRH  maintains  ,in  enlrv 
nn  thf  Internet  for  e.isv  ac:cess  to 
intormatioii  iiu  hiding  text,  graphics, 
<inii  files  that  may  tie  downloacied  to  a 
personal  c  ompiiter   I'lidated  on  a 
r>-gular  basis,  the  ( !DRH  home  page 
iiK  I  lilies  device  safetv  alerts.  Federal 
Register  reprints,  information  on 
prem.irket  submissions  (including  lists 
of  .ipproved  .ipplirations  and 
nianul.K  turers   addresses),  small 
inaiiufacturer's  assistance,  information 
on  V  ideo  t  onferencing  and  elei:troni( 
submissinns.  Ntamniograplu'  Matters, 
and  otlu'r  tiv\n  e-oriented  information 
The  CDRH  U'c^b  site  ma\  be  ac:c(>ss(!d  at 
httpJ/www. fda.gov/rdrh.  A  search 
capabilitv  for  all  CDRH  guidance 
documents  is  available  at  http:// 
ivww.fda.gov/cdrh/guidancf'.html. 
Guidance  documents  are  also  available 
on  the  Division  of  I3oc  kets  Management 
Internet  site  at  http  //www  Ida  gov/ 
'>hnn'i'dn<Lt'ts 

IV.  Paperwork  Reduction  Act  of  1995 

This  guidance  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (t)MB)  under  the  Paperwork 
Reduction  .Act  of  1945  (the  PRA)  (44 
L'SC  3501-.)520).  The-  collec:tions  of 
information  addressed  in  the  guidance 
document  ha\e  been  approvcnl  by  OMB 
in  accordance-  with  the  PRA  under  the 
regulations  go\ crning  premarket 


approval  applications  (21  CFR  part  814, 
OMB  control  number  0910-0231). 

V.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  or  two  paper  copies  of  any 
mailed  comments,  except  that 
individuals  may  submit  one  paper. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p  m..  Monday  through  Friday. 

To  receive  'FDA  and  Industry 
Ac:tions  cm  Premarket  Approval 
Applications:  Effect  on  FDA  Review 
Clock  and  Performance  Assessment  "bv 
fa.x  machine,  call  the  CDRH  Facts-On- 
Demand  system  at  800-899-0381  or 
301-827-0111  from  a  touch-tone 
tehiphnne.  Press  1  to  enter  the  system. 
.At  the  second  voice  prompt,  press  1  to 
order  a  document.  Enter  the  document 
number  (1218)  followed  by  the  pound 
sign  (#).  Follow  the  remaining  voice 
prompts  to  complete  your  request. 

Dalfd   September  .iO,  2003 
leffrey  Shuren, 

Assisliwt  Ltimini-^siontT  for  Pohcy. 
IKK  Do(    ()3-2.S447  Filed  10-7-03;  8:45  am] 
BILUNG  CODE  4160-01 -S 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[USCG-2003-16200] 

National  Boating  Safety  Activities: 
Funding  for  National  Nonprofit  Public 
Service  Organizations 

AGENCY:  Coast  Guard.  DHS 
ACTION:  Notice  of  availability. 


SUMMARY:  The  Coast  Guard  seeks 
applications  for  fiscal  year  2004  grants 
and  cooperative  agreements  from 
naticmal.  nongovernmental,  nonprofit, 
public  service  organizations.  These 
grants  and  cooperative  agreements 
would  be  used  to  fund  projects  on 
various  subjects  promoting  recreational 
boating  safety  on  the  national  level.  This 
notice  provides  information  about  the 
grant  and  coope'-ative  agreement 
application  process  and  some  of  the 
subjects  of  particular  interest  to  the 
Coast  Guard. 

DATES:  Application  packages  may  be 
obtained  on  or  after  October  8,  2003. 
Proposals  for  the  fiscal  year  2004  grant 
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cycle  must  be  received  before  3  p.m. 
eastern  time,  January  15,  2004. 
ADDRESSES:  Application  packages  may 
be  obtained  by  calling  the  Coast  Guard 
Infoline  at  800-368-5647.  Submit 
proposals  to:  Conmiandant  (G-OPB-1), 
U.S.  Coast  Guai-d  Headquarters,  2100 
Second  Street  SW.,  Room  3100, 
Washington,  DC  20593-0001.  This 
notice  is  available  from  the  Coast  Gueird 
Infoline  and  on  the  Internet  at  http:// 
dms.dot. gov  in  docket  USCG-2003- 
16200  or  at  the  Web  site  for  the  Office 
of  Boating  Safety  at  http:// 
wTviv.  uscgboating.org. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Vickie  Hartberger,  Office  of  Boating 
Safety,  U.S.  Coast  Guard  (G-OPB-1/ 
room  3100),  2100  Second  Street,  SW., 
Washington,  DC  20593-0001;  202-267- 
0974.  The  points  of  contact  for  the  nine 
project  areas  are  listed  at  the  end  of  the 
description  of  each  project  area. 
SUPPLEMENTARY  INFORMATION:  Title  46, 
United  States  Code,  section  13103, 
allocates  funds  available  from  the 
Aquatic  Resources  Trust  Fund  for 
boating  safety  grants.  The  majority  of 
funds  are  allocated  to  the  States,  and  up 
to  5  percent  of  these  funds  may  be 
distributed  by  the  Coast  Guard  for  grants 
and  cooperative  agreements  to  national, 
nonprofit,  public  service  organizations 
for  national  recreational  boating  safety 
activities.  It  is  anticipated  that  up  to 
$2,950,000  will  be  made  available  for 
fiscal  year  2004.  Thirty-two  awards 
totaling  $2,994,500  were  made  in  fiscal 
year  2003  ranging  from  $7,000  to 
$370,000.  Nothing  in  this 
announcement  should  be  construed  as 
committing  the  Coast  Guard  to  dividing 
available  funds  among  qualified 
applicants  or  awarding  any  specified 
amount. 

It  is  anticipated  that  several  awards 
will  be  made  by  the  Director  of 
Operations  Policy,  U.S.  Coast  Guard. 
Applicants  must  be  national, 
nongovernmental,  nonprofit,  public 
service  organizations  and  must  establish 
that  their  activities  are,  in  fact,  national 
in  scope.  An  application  package  may 
be  obtained  by  writing  or  calling  the 
point  of  contact  listed  in  ADDRESSES  on 
or  after  October  8,  2003.  The  application 
package  contains  all  necessary  forms,  an 
explanation  of  how  the  grant  program  is 
administered,  and  a  checklist  for 
submitting  a  grant  application.  Specific 
information  on  organization  eligibility, 
proposal  requirements,  award 
procedures,  and  financial 
administration  procedures  may  be 
obtained  by  contacting  the  person  listed 
in  FOR  FURTHER  INFORMATKM  CONTACT. 

Prospective  grantees  may  propose  up 
to  a  5-year  grant  with  12-month  (fiscal 


year)  increments.  In  effect,  an  award 
would  be  made  for  the  first  year  and 
thereafter  renewal  is  optional.  Each 
annual  increment  would  not  be 
guaranteed.  Under  a  continuation 
(multi-year)  grant  type  of  award  the 
Coast  Guard  agrees  to  support  a  grant 
project  at  a  specific  level  of  effort  for  a 
specified  period  of  time,  with  a 
statement  of  intention  to  provide  certain 
additional  future  support,  provided 
funds  become  available,  the  achieved 
results  warrant  further  support,  jmd  are 
in  support  of  the  needs  of  the 
government.  Award  of  continuation 
grants  will  be  made  on  a  strict  case-by- 
case  basis  to  assist  planning  certain 
large  scale  projects  and  ensure 
continuity.  Procedures  also  provide  for 
awarding  noncompetitive  grants  or 
cooperative  agreements  on  a  case-by- 
case  basis.  This  authority  is  judiciously 
used  to  fund  recurring  annual  projects 
or  events  which  can  only  be  carried  out 
by  one  organization,  and  projects  that 
present  targets  of  opportunity  for  timely 
action  on  new  or  emerging  program 
requirements  or  issues. 

The  following  list  includes  items  of 
specific  interest  to  the  Coast  Guard, 
however,  potential  applicants  should 
not  be  constrained  by  the  list.  We 
welcome  any  initiative  that  supports  the 
organizational  objectives  of  the 
Recreational  Boating  Safety  Program  to 
save  lives,  reduce  the  number  of  boating 
accidents,  injuries  and  property  damage, 
and  lower  associated  health  care  costs. 
Some  project  areas  of  continuing  and 
particular  interest  for  grant  funding 
include  the  following: 

1.  Develop  and  Conduct  a  National 
Annual  Safe  Boating  Campaign.  The 
Coast  Guard  seeks  a  grantee  to  develop 
and  conduct  the  year  2005  National 
Aimual  Safe  Boating  Campaign  that 
targets  specific  boater  market  segments 
and  recreational  boating  safety  topics. 
This  year-round  campaign  must  support 
the  organizational  objectives  of  the 
Recreational  Boating  Safety  Program 
and  the  nationwide  grassroots  activities 
of  the  many  volunteer  groups  who 
coordinate  local  media  events, 
education  programs,  and  public 
awareness  activities,  as  well  as 
compliment  the  Coast  Guard  "You're  In 
Command"  campaign.  The  major  focus 
of  the  campaign  will  be  to  affect  the 
behavior  of  all  boaters  with  special 
focus  on  boat  operators  being 
responsible  for  their  own  safety  as  well 
as  die  safety  of  their  passengers.  A 
significant  emphasis  should  be  placed 
on  life  jacket  wear,  safety  and  security 
issues,  and  the  dangers  of  carbon 
monoxide,  as  well  as  boating  under  the 
influence  of  alcohol  or  a  dangerous 
drug.  Efforts  vdll  also  be  coordinated. 


year-round,  with  other  national  safety 
activities  and  special  media  events. 
Point  of  Contact:  Ms.  Jo  Calkin,  (202) 
267-0994. 

2.  Develop  and  Conduct  a  National 
Recreational  Boating  Safety  Outreach 
and  Awareness  Conference.  The  Coast 
Guard  seeks  a  grantee  to  plan, 
implement,  oversee,  and  conduct  a 
National  Recreational  Boating  Safety 
Outreach  and  Awareness  Conference 
that  supports  the  organizational 
objectives  of  the  Recreational  Boating 
Safety  Program.  The  overall  conference 
focus  should  have  promotional 
strategies  with  special  focus  on  boat 
operators  being  responsible  for  their 
own  safety  as  well  as  the  safety  of  their 
passengers.  Significant  emphasis  should 
be  placed  on  offering  multiple  subject 
matter  areas  that  afford  the  participants 
professional  development  opportunities 
and  educational  enhancement.  Areas 
should  focus  on,  but  not  be  limited  to: 
life  jacket  wear,  safety  and  security 
issues,  the  dangers  of  carbon  monoxide, 
boating  education,  vessel  safety,  as  well 
as  boating  under  the  influence  of 
alcohol  or  a  dangerous  drug.  Point  of 
Contact:  Ms.  Jo  Calkin.  (202)  267-0994. 

3.  State/Federal/Boating 
Organizations  Cooperative  Partnering 
Efforts.  The  Coast  Guard  seeks  a  grantee 
to  provide  programs  to  encourage 
greater  participation  and  uniformity  in 
boating  safety  efforts.  Applicants  would 
provide  a  forum  to  encourage  greater 
uniformity  of  boating  laws  and 
regulations,  reciprocity  among 
jurisdictions,  and  closer  cooperation 
and  assistance  in  developing, 
administering,  and  enforcing  Federal 
and  State  laws  and  regulations 
pertaining  to  boating  safety.  Point  of 
Contact:  Ms.  Audrey  Pickup,  (202)  267- 
0872. 

4.  Voluntary  Standards  Development 
Support.  The  Coast  Guard  seeks  a 
grantee  to  carry  out  a  program  to 
encourage  active  participation  by 
members  of  the  public  and  other 
qualified  persons  in  the  development  of 
technically  sound  voluntary  safety   — 
standards  for  boats  and  associated 
equipment.  Point  of  Contact:  Mr.  Peter 
Eikenberry,  (202)  267-6984. 

5.  Develop  and  Conduct  Boating 
Accident  Seminars.  The  Coast  Guard 
seeks  a  grantee  to  develop,  provide 
instructional  material,  and  conduct 
training  courses  nationwide  for  boating 
accident  investigators,  including  three 
courses  at  the  U.S.  Coast  Guard  Reserve 
Training  Center  in  Yorktown,  Virginia. 
Point  of  Contact:  Mr.  Rick  Gipe,  (202) 
267-0985. 

6.  National  Estimate  of  Personal 
Flotation  Devices  (PFDs)  Wear  Rate.  The 
Coast  Guard  seeks  a  grantee  to  develop 
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a  statistically  valid  national  estimate 
and  evaluation  of  wear  rates  of  PFDs  by 
recreational  boaters.  Wear  rate  should 
be  determined  by  actual  observation  of 
boaters  rather  than  other  means  such  as 
survevs  Point  of  Contact:  Mr.  Peter 
Eikenberry.  (202)  267-6894 

7.  Rerreational  Boat  S'avigation  Light 
Installation  Practice:.  The  Coast  Cuard 
seeks  a  grantee  to  conduct  a  study  of 
recrt;ational  boat  navigation  light 
installation  practices.  This  study  shall 
include  both  traditional  incandescent 
and  light  emitting  diode  (LED)  lights 
installed  in  recreational  boats  and/ or 
available  for  sale  as  after  market  items 
The  study  shall  be  focused  on 
identifying  issues  related  to  compliance 
with  Rules  of  the  Road,  and  particularly 
instances  in  which  the  specifir 
positioning  of  navigation  lights  mav 
cause  glare  or  other  effects  that  interfere 
with  the  operator's  visibilltv  The  .studv 
shall  identifv  instances  in  which 
compliance  with  Rules  of  the  Road 
lighting  requirements  may  not  serve  to 
enhance  the  safety  of  recreational 
boaters.  The  grantee  shall  make 
recommendations  for  changes  to 
recreational  lights  that  will  enhance 
safety.  Point  of  Contact-  Mr.  Richard 
Blackman,  (202)  267-6810. 

8.  Recrfational  Boating  Study/Survey 
Analysis.  This  project  is  a  multiple 
phase  projef't.  with  the  first  phase 
already  in  progress  The  first  phase  of 
the  project  has  been  diret  ted  primarily 
at  compiling  and  reviewing  boating 
studies  and  reports,  categorizing  and 
summarizing  researc  h  in  a  format  that 
will  encourage  and  facilitate  its  use  by 
boating  businesses  and  agent  ies,  and  in 
developing  Web-based  mechanisms  to 
efficiently  maintain  this  infurmatum 
[p-g  .  on-line  boatinR  research  trackinu 
form,  boating  research  discussion  page). 
Web-based  tools  are  also  being  utilized 
to  encourage  research-related  dialogue 
and  hiture  research  partnerships, 
identih'  recreational  boating  research 
priorities  and  opportunities  for  multiple 
purpose  studies,  and  widely  publish 
and  disseminate  the  resulting  literature 
review  and  project  deliverables   The 
second  phase  of  the  project  will 
continue  to  identifw  compile  and 
analyze  boating  studies.  During  the 
second  phase,  more  attention  will  he 
directed  to  encouraging  dialogue 
focused  on  identif\ing  future  research 
agendas  for  boating  resean  h,  and 
developing  partnerships  that  will 
coordinate  and  make  studies  more 
comparable  [e.g..  comparable 
definitions,  sampling,  definitions).  For 
example,  instead  of  doing  separate 
boating  safety  studies,  safety  issues  and 
behaviors  could  be  incorporated  into 
existing  research  projects  where 


appropriate.  These  subsequent  efforts 
will  also  identifv  and  propose  uniform 
definitions  for  boating-related  terms  and 
concepts,  along  with  other  common 
research  variables  that  will  enhance  the 
potential  of  integration  and 
comparabilitv  across  recreational 
boating  studies.  In  the  second  phase  of 
the  project,  grantee  is  to  convene  a  high- 
level  symposium  with  representation 
from  industry  associations,  marine  trade 
associations,  state  and  federal  boating 
agencies,  and  university  researchers  to: 
establish  boating  research  priorities, 
identify  ways  to  encourage  integrated 
multiple-sponsor  studies,  and  to 
develop  a  funding  strategy  for 
encouraging  and  supporting  these 
initiatives   Point  of  Contac;t:  Mr.  Bruce 
Schmidt,  (202)  267-OM.S5. 

9.  Savigation  Lighting  On  Barges.  The 
Coast  Cuard  seeks  a  grantee  to  research 
and  analvze  the  danger  posed  to 
recreational  boaters  bv  barges,  both 
under  tow  and  being  pushed,  under  the 
conditions  of  reduced  visibility  The 
grantee  would  provide 
re<;ommendatums  for  additional  lighting 
or  other  means  to  increase  the  visibility 
of  the  barges.  Any  lighting 
ret ommendations  must  be  consistent 
with  Rule  20  of  the  Navigation  Rules  (33 
L:  S.C;.  2020).  that  is.  additional  lights 
cannot  be  mistaken  for  the  lights 
spei:ified  in  thf  Rules  and  do  not  impair 
their  visibility  or  distinctive  character. 
Point  of  Contact:  Mr.  Rick  Cipe.  (202) 
267-0985. 

Potential  grantees  should  focus  on 
partnership.  ;  f^  .  exploring  other 
sources,  linkages,  in-kind  contributions, 
cost  sharing,  and  partnering  with  other 
organizations  or  lorporations.  We 
riK ourage  proposals  ,-iddressing  other 
boating  safetv  ( onterns 

The  Boating  Safetv  P'inancial 
Assistance  Program  is  listed  in  section 
20  00'  nt  the  Catalog  of  Federal 
Uomt!.-.tic.  Assistance. 

Dated:  September  30.  2003 
leffrey  I.  Hathaway, 

Hftir  Admtnii  I    S.  Coast  fiunrd.  Director 
of  Operations  Policy. 

II- K  Dni     (i:V  .;.=S41H  Filed  ll)-7-03,  8:45  am) 
BILLING  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
[USCG-2003-16252] 

Senior  Executive  Service  Performance 
Review  Board  Membership 

agency:  Cnast  Cuard.  DHS. 
ACTION:  Notice  i  if  appointments. 


summary:  The  Coast  Guard  is  providing 
notice  of  the  appointment  of  nine 
individuals  to  serve  on  its  Performance 
Review  Board. 

FOR  FUTHER  INFORMATION  CONTACT:  David 
Hvde.  Chief,  Office  of  Civilian 
Personnel,  (202)  267-0921. 
SUPPLEMENTARY  INFORMATION:  Under  5 
U.S.C.  4314(c)(4),  the  Coast  Guard  is 
required  to  publish  the  names  of 
individuals  appointed  to  serve  on  the 
Coast  Guard  Performance  Review  Board 
(CGPRB).  The  following  nine  persons 
have  been  selected  to  serve  on  the 
CGPRB: 

Rear  Admiral  K.  T.  Venuto,  Assistant 
Commandant  for  Human  Resources, 
United  States  Coast  Guard;  Rear 
Admiral  R.  J.  Papp,  Director  of  Reserve 
and  Training.  United  States  Coast 
Guard;  Rear  Admiral  E.  M.  Brown, 
Assistant  Commandant  for  Systems, 
United  States  Coast  Guard;  Rear 
Admiral  J.  C.  Olson.  Director  of 
Operations  Capability,  United  States 
Coast  Guard;  Rear  Admiral  J.  J. 
Hathaway,  Director  of  Operations 
Policy,  United  States  Coast  Guard;  Mr. 
John  Matticks,  Senior  Planning  Advisor, 
Federal  Emergency  Management 
Agency;  Dr.  Marjorie  Budd,  Assistant 
Commissioner  for  Training  and 
Development,  U.S.  Customs  and  Border 
Protection;  Mr.  Thomas  Grupski,  Deputy 
Assistant  Director,  Protective 
Operations  Office,  U.S.  Secret  Service; 
Mr.  lames  L.  Dunlap,  Deputy  Assistant 
Director.  Human  Resources  and 
Training,  U.S.  Secret  Service. 

Dated:  October  1.2003. 
David  Hyde, 

Chief.  Office  of  Civilian  Personnel. 

(FR  Doc  03-25417  Filed  10-7-03;  8;45  am) 

BILLING  CODE  4910-15-4» 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

List  of  Foreign  Entities  Violating 
Textile  Transshipment  and  Country  of 
Origin  Rules 

AGENCY:  Bureau  of  Customs  and  Border 
Protection.  Homeland  Security. 
ACTION:  General  notice. 


SUMMARY:  This  document  notifies  the 
public  of  foreign  entities  which  have 
been  issued  a  penalty  claim  under 
section  592  of  the  Tariff  Act  of  1930,  for 
certain  violations  of  the  customs  laws. 
This  list  is  authorized  to  be  published 
by  section  333  of  the  Uruguay  Round 
Agreements  Act. 


fF  n4  1  .« 
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DATES:  This  document  notifies  the 
public  of  the  semiannual  list  for  the  6- 
month  period  starting  October  1,  2003, 
and  ending  March  30,  2004. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  amy  of  the 
operational  aspects,  contact  Gregory 
Olsavsky,  Fines,  Penalties  and 
Forfeitures  Branch,  Office  of  Field 
Operations,  (202)  927-3119.  For 
information  regarding  any  of  the  legal 
aspects,  contact  Willem  A.  Daman, 
Office  of  Chief  Counsel,  (202)  927-6900. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  333  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (Pub.  L.  103- 
465,  108  Stat.  4809)  (signed  December  8, 
1994),  entitled  Textile  Transshipments, 
amended  part  V  of  title  IV  of  the  Tariff 
Act  of  1930  by  creating  a  section  592 A 
(19  U.S.C.  1592a).  which  authorizes  the 
Secretary  of  the  Treasury  to  publish  in 
the  Federal  Register,  on  a  semiannual 
basi&.  a  list  of  the  names  of  any 
producers,  manufacturers,  suppliers, 
sellers,  exporters,  or  other  persons 
located  outside  the  Customs  territory  of 
the  United  States,  when  these  entities 
and/ or  persons  have  been  issued  a 
penalty  claim  under  section  592  of  the 
Tariff  Act,  for  certain  violations  of  the 
customs  laws,  provided  that  certain 
conditions  are  satisfied. 

The  violations  of  the  customs  laws 
referred  to  above  are  the  following:  (1) 
Using  documentation,  or  providihg 
documentation  subsequently  used  by 
the  importer  of  record,  which  indicates 
a  false  or  fraudulent  country  of  origin  or 
source  of  textile  or  apparel  products;  (2) 
Using  counterfeit  visas,  licenses, 
permits,  bills  of  lading,  or  similar 
documentation,  or  providing  counterfeit 
"isas.  licenses,  permits,  bills  of  lading, 
or  similar  documentation  that  is 
subsequently  used  by  the  importer  of 
record,  with  respect  to  the  entry  into  the 
Customs  territory  of  the  United  States  of 
textile  or  apparel  products;  (3) 
Manufacturing,  producing,  supplying, 
or  selling  textile  or  apparel  products 
which  are  falsely  or  fraudulently  labeled 
as  to  country  of  origin  or  source;  and  (4) 
Engaging  in  practices  which  aid  or  abet 
the  transshipment,  through  a  country 
other  than  the  country  of  origin,  of 
textile  or  apparel  products  in  a  manner 
which  conceals  the  true  origin  of  the 
textile  or  apparel  products  or  permits 
the  evasion  of  quotas  on,  or  voluntary 
restraint  agreements  with  respect  to, 
imports  of  textile  or  apparel  products. 

If  a  penalty  claim  has  been  issued 
with  respect  to  any  of  the  above 
violations,  and  no  petition  in  response 
to  the  claim  has  been  filed,  the  name  of 


the  party  to  whom  the  penalty  claim 
was  issued  will  appear  on  the  list.  If  a 
petition  or  supplemental  petition  for 
relief  from  the  penalty  claim  is 
submitted  under  19  U.S.C.  1618,  in 
accord  with  the  time  periods  established 
by  sections  171.2  and  171.61.  Customs 
Regulations  (19  CFR  171.2.  171.61)  and 
the  petition  is  subsequently  denied  or 
the  penalty  is  mitigated,  and  no  further 
petition,  if  allowed,  is  received  within 
60  days  of  the  denial  or  allowance  of 
mitigation,  then  the  administrative 
action  shall  be  deemed  to  be  final  and 
administrative  remedies  will  be  deemed 
to  be  exhausted.  Consequently,  the 
name  of  the  party  to  whom  the  penalty 
claim  was  issued  will  appear  on  the  list. 
However,  provision  is  made  for  an 
appeal  to  the  Secretary'  of  the  Treasury 
(now  delegated  to  the  Secretary  of 
Homeland  Security)  by  the  person 
named  on  the  list,  for  the  removal  of  its 
name  from  the  list.  If  the  Secretary  finds 
that  such  person  or  entity  has  not 
committed  any  of  the  enumerated 
violations  for  a  period  of  not  less  than 
3  years  after  the  date  on  which  the 
person  or  entity's  name  was  published, 
the  name  will  be  removed  from  the  list 
as  of  the  next  publication  of  the  list. 

Reasonable  Care  Required 

Section  5  92 A  also  requires  any 
importer  of  record  entering,  introducing, 
or  attempting  to  introduce  into  the 
commerce  of  the  United  States  textile  or 
apparel  products  that  were  either 
directly  or  indirectly  produced, 
manufactured,  supplied,  sold,  exported, 
or  transported  by  such  named  person  to  • 
show,  to  the  satisfaction  of  the 
Secretary,  that  such  importer  has 
exercised  reasonable  care  to  ensure  that 
the  textile  or  apparel  products  are 
accompanied  by  documentation, 
packaging,  and  labeling  that  are  accurate 
as  to  its  origin.  Reliance  solely  upon 
information  regarding  the  imported 
product  from  a  person  named  on  the  list 
is  clearly  not  the  exercise  of  reasonable 
care.  Thus,  the  textile  and  apparel 
importers  who  have  some  commercial 
relationship  with  one  or  more  of  the 
listed  parties  must  exercise  a  degree  ot 
reasonable  care  in  ensuring  that  the 
documentation  covering  the  imported 
merchandise,  as  well  as  its  packaging 
and  labeling,  is  accurate  as  to  the 
country  of  origin  of  the  merchandise. 
This  degree  of  reasonable  care  must 
involve  reliance  on  more  than 
information  supplied  by  the  named 
party. 

In  meeting  the  reasonable  care 
standard  when  importing  textile  or 
apparel  products  and  when  dealing  with 
a  party  named  on  the  list  published 
pursuant  to  section  592A  of  the  Tariff 


Act  of  1930,  an  importer  should 
consider  the  following  questions  in 
attempting  to  ensure  that  the 
documentation,  packaging,  and  labeling 
is  accurate  as  to  the  countn,'  of  origin  of 
the  imported  merchandise.  The  list  of 
questions  is  not  exhaustive  but  is 
illustrative. 

(1)  Has  the  importer  had  a  prior 
relationship  with  the  named  party? 

(2)  Has  the  importer  had  any 
detentions  and/or  seizures  of  textile  or 
apparel  products  that  were  directly  or 
indirectly  produced,  supplied,  or 
transported  by  the  named  party? 

(3)  Has  the  importer  visited  the 
company's  premises  and  ascertained 
that  the  company  has  the  capacity  to 
produce  the  merchandise? 

(4)  Where  a  claim  of  an  origin 
conferring  process  is  made  in 
accordance  with  19  CFR  102.21.  has  the 
importer  ascertained  that  the  named 
party  actually  performed  the  required 
process? 

(5)  Is  the  ncimed  party  operating  from 
the  same  country  as  is  represented  by 
that  party  on  the  documentation, 
packaging  or  labeling? 

(6)  Have  quotas  for  the  imported 
merchandise  closed  or  are  they  nearing 
closing  from  the  main  producer 
countries  for  this  commodity? 

(7)  What  is  the  history-  of  this  country 
'■egarding  this  commodity? 

(8)  Have  you  asked  questions  of  your 
supplier  regarding  the  origin  of  the 
product? 

(9)  Where  the  importation  is 
accompanied  by  a  visa,  permit,  or 
license,  has  the  importer  verified  with 
the  supplier  or  manufacturer  that  the 
visa,  permit,  and/or  license  is  both  valid 
and  accurate  as  to  its  origin?  Has  the 
importer  scnitinized  the  visa,  permit  or 
license  as  to  any  irregularities  that 
would  call  its  authenticity  into 
question? 

The  law  authorizes  a  semiannual 
publication  of  the  names  of  the  foreign 
entities  and/or  persons.  On  May  23, 
2003,  Customs  and  Border  Protection 
(CBP)  published  a  notice  in  the  Federal 
Register  (68  FR  28238)  which  identified 
tnree  (3)  entities  which  fell  within  the 
purview  of  section  592A  of  the  Tariff 
Act  of  1930. 

592A  List 

For  the  period  ending  September  30. 
2003,  CBP  has  identified  2  (two)  foreign 
entities  that  fall  within  the  purview  of 
section  592A  ot  the  Tariff  Act  of  1930. 
This  list  reflects  no  new  entities  and  one 
removal  to  the  3  entities  named  on  the 
list  published  on  May  23,  2003.  The 
parties  on  the  current  list  were  assessed 
a  penalty  claim  under  19  U.S.C.  1592, 
for  one  or  more  of  the  four  above- 
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described  violations  The  ddministrative 
penalty  action  vva.';  concluded  against 
the  parties  bv  one  of  the  actions  noted 
above  as  having  terminated  the 
administrative  process 

The  names  and  addresses  of  the  2 
foreign  parties  which  have  been 
assessed  penalties  by  CBP  for  violations 
of  section  542  are  listed  below  pursuant 
to  section  .t92A.  This  list  supersedes 
anv  prevKHislv  published  list  The 
names  and  addresses  of  the  2  foreign 
parties  are  as  follows  (the  parenthesis 
following  the  listing  sets  forth  the 
month  and  year  in  which  the  name  of 
the  company  was  first  published  in  the 
Federal  Register): 

Everlite  Manufacturing  Company, 
P.O.  Box  90936.  Tsirashatsui.  Kowloon, 
Hong  Kimg  (3/01). 

Fairfield  Line  (HK!  Co.  Ltd..  60-66 
VVingTai  ("ommer..  Bldg.  1/F.  Sheung 
Wan.  Hong  Kong  (3/01).^ 

Either  of  the  above  parties  mav 
petition  to  have  its  name  removed  from 
the  list  Such  petitions,  to  include  any 
documentation  that  the  petitiont^r 
deems  pertinent  to  the  petition,  should 
be  forwarded  to  the  .Assistant 
(lommissioner.  Office  of  Field 
Operations.  Bureau  of  Customs  and 
Border  Protection,  1300  Pennsvlvania 
.\venue,  NVV.,  Washington.  DC:  20229 

Dated;  October  1,  2003. 
(avson  P.  ,\hem. 

Assistant  Commissioner.  Office  of  Field 

(>pf  rations. 

\V¥.  Doe.  03-25550  Filed  10-7-03;  8;45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlile  Service 

Notice  of  Availability  of  Draft 
Comprehensive  Conservation  Plan  and 
Environmental  Assessment  for 
Muleshoe  National  Wildlife  Refuge, 
Muleshoe,  TX  and  Grulla  National 
Wildlile  Refuge,  Arch,  NM 

AGENCY:  Fish  and  Wildlife  Service, 
Department  of  tht'  interior. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 

Service  (.Service)  announces  that  a  Draft 
('omprehensive  Conservatum  F'lan 
lCC:Pj  and  Environmental  .Analysis  (EA) 
for  the  Muleshoe  and  (IruUa  National 
Wildlife  Refuges  is  available  for  review 
and  comment.  This  CCP/EA.  prepared 
pursuant  to  the  National  Wildlife  Refuge 
System  .Administration  .Xct  of  1966,  as 
amended  bv  the  National  Wildlife 
Refuge  System  Improvement  .-Act  of 
1997,  and  the  National  Environmental 
Policy  .Act  of  1969.  describes  how  the 


Service  intends  to  manage  these  refuges 

over  the  next  15  years. 

DATES:  Written  (omments  must  be 

receivefi  on  or  before  November  24, 

2003 

ADDRESSES:  .Send  comments  to  Carol 
Torrez,  Biologist/Natural  Resource 
Planner,  I'.S   Fish  and  Wildlife  Service, 
PC)   Box  l.U)6.  .■Mbuijuerque,  New 
Mexico.  87103-1306.  Telephone:  (505) 
248-6821,  Fax:  (505)  248-6874. 
Comments  may  also  be  sent  via 
electronic  mail  to:  carol  torn'Z@f\^s.gov 

The  draft  CC;P  E.A  is  available  on 
compact  diskette  or  hard  copy,  and  may 
be  obtained  by  writing,  telephoning, 
faxing,  or  e-mailing  tlarol  Torrez  at  the 
above  listed  addn^ss 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Torrez,  Biologist/ Natural  Resource 
Planner,  505-248-6821  or  Harold 
Beierman.  Refuge  Manager.  806-946- 

SUPPLEMENTARY  INFORMATION: 
Public  Involvement 

The  draft  CCP/EA  is  available  for 
public  review  and  comment  for  a  period 
of  45  days.  Copies  of  the  document  can 
be  obtained  as  indicated  in  the 
ADDRESSES  se(tion   In  addition, 
documents  will  be  available  for  public 
inspection  during  normal  business 
hours  (8^:30)  at  the  Muleshoe  NWR 
Headquarters  Office.  20  miles  south  of 
Muleshoe,  Texas,  off  Highway  214,  and 
at  the  following  libraries: 
Muleshoe  Publu  Library,  322  West  2nd 

Stn-et,  Muleshoe,  Texas  79347, 
Lamb  Couiitv  Library.  232  Phelps 

Avenue.  Littiefield,  Texas  79339. 
Cochran  County  Love  Memorial  Libran'. 

318  South  Main  Street.  Morton.  Texas 

79346 
City  of  Portales  Library,  218  South 

Avenue  B,  Portales,  New  Mexico 

88130 

.•\  publu  meeting  to  receive  comments 
on  the  Draft  CC:P/EA  will  be  held  at  the 
MuU'shoe  NWR  Headquarters  Office 
during  the  open  loinment  period  (in 
November  2003).  Spei  lal  mailings, 
newspaper  articles,  ami/or  other  media 
announcements  will  be  used  to  inform 
the  public  of  the  date  and  time  of  the 
meeting. 

All  comments  received  from 
individuals  become  part  of  the  official 
public  record    Recjuests  for  such 
comments  will  be  handled  in 
accordance  with  the  Freedom  of 
Information  ,\(  t  and  the  (Council  on 
Environment.il  Quality's  NEP.A 
regulations  |40  CFR  1506.6  (f}]. 

Background 

The  Nation.il  Wildlife  Refuge  System 
Administration  .Act  of  1966.  as  amended 


bv  the  National  Wildlife  Refuge  System 
Improvement  Act  of  1997  (16  U.S.C, 
668dd-668ee  et  seq.)  requires  a  CCP. 
The  purpose  in  developing  CCPs  is  to 
provide  refuge  managers  with  a  15-year 
strategy  for  achieving  refuge  purposes 
and  contributing  toward  the  mission  of 
the  National  Wildlife  Refuge  System, 
consistent  with  sound  principles  of  fish 
and  wildlife  science,  conservation,  legal 
mandates,  and  Service  policies.  In 
addition  to  outlining  broad  management 
direction  on  conserving  wildlife  and 
their  habitats,  the  CCPs  identify 
wildlife-dependent  recreational 
opportunities  available  to  the  public, 
including  opportunities  for  hunting, 
fishing,  wildlife  observation  and 
photography,  and  environmental 
education  and  interpretation.  We  will 
review  and  update  these  CCPs  at  least 
every  15  years  in  accordance  with  the 
National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as  amended 
by  the  National  Wildlife  Refuge  System 
Improvement  Act. of  1997,  and  the 
National  Environmental  Policy  Act  of 
1969  (42  U,S,C.  4321-4370d). 

The  Muleshoe  National  Wildlife 
Refuge  was  established  on  October  24, 
1935  by  the  authority  of  the  Migratory 
Bird  Conservation  Act  (16  U.S.C.  712d) 
'■*    *    *  for  use  as  an  inviolate 
sanctuary,  or  any  other  management 
purpose,  for  migratory  birds."  Located 
in  the  south  plains  of  west  Texas,  the 
5.809  acre  refuge  is  comprised  of  three 
shallow  playa  lakes  and  almost  5,000 
acres  of  native  short  to  mid-grass 
prairie.  Only  small  areas  of  refuge  land 
have  been  farmed.  Much  of  the  refu^^e 
grasslands  are  pristine  examples  of  what 
the  surrounding  area  was  like  before 
agricultural  development.  Management 
efforts  focus  on  enhancing  and  restoring 
native  grassland  and  wetland 
communities  for  sandhill  cranes, 
waterfowl,  other  migratory  birds,  and 
resident  wildlife. 

The  Grulla  National  Wildlife  Refuge 
was  established  on  November  6.  1969  by 
the  authority  of  the  Migratory  Bird 
Conservation  Act  (45  Stat.  1222.  as 
amended:  U.S.C.  715)  "*   *    *  for  a 
migratory  bird  refuge  primarily  for  the 
benefit  and  use  of  the  lesser  sandhill 
crane."  Located  on  the  High  Plains  of 
eastern  New  Mexico  adjacent  to  the 
Texas  state  line,  this  3,236  acre  refuge 
consists  of  a  2.330  acre  shallow  lake 
(Salt  Lake)  and  906  acres  of  native 
grasses  and  shrubs.  The  boundary'  of 
this  refuge  is  very  irregular  and  runs 
through  the  lake  bed  in  several  places. 
Only  one  access  poiirtjs  currently 
available  to  the  public  and  the  Service. 
The  refuge  provides  outstanding 
wildlife  habitat  and  viewing 
opportunities  when  Salt  Lake  holds 
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water;  however,  these  opportunities  are 
limited  by  local  precipitation. 
Opportunities  for  active  management  of 
this  refuge  have  been  limited  due  to  its 
remote  location,  lack  of  resident  staff, 
and  access  issues.  Future  management 
efforts  will  focus  on  improving  access 
and  public  wildlife  viewing 
opportunities. 

The  Draft  CCP/EA  addresses  a  range 
of  topics  including  habitat  and  wildlife 
management,  public  use  opportunities, 
invasive  species  control,  and 
administration  and  staffing  for  the 
refuges.  The  key  refuge  issues  and  how 
they  are  addressed  in  the  plan 
alternatives  are  siunmarized  below. 
Alternative  A  is  the  current 
management,  or  what  is  currently 
offered,  at  the  refuge.  Alternative  B  is 
the  proposed  action.  Under  Alternative 
C,  refuge  habitats  would  be  managed 
solely  by  the  uses  of  prescribed  fire. 
Under  Alternative  D,  management  of 
refuge  habitats  woidd  be  accomplished 
through  mechanical  means  such  as 
haying  or  mowing.  Alternative  E  would 
call  for  no  active  management  on  the 
refuge. 

Habitat  management  activities: 
Alternative  A:  Grazing  has  historically 
been  the  primary  grassland  management 
tool  used  on  the  refuge.  Efforts  to  use 
prescribed  fire  and  control  invasive 
species  have  been  limited.  Alternative 
B:  The  managed  grazing  program  would 
be  modified  and  integrated  with 
prescribed  fire  and  mechanical 
vegetative  manipulation  to  encourage 
ecological  integrity,  promote  native 
prairie  restoration,  control  invasive 
plant  species,  and  provide/enhance 
habitat  for  grassland  birds  and  other 
resident  wildlife.  Alternative  C:  Grazing 
would  be  discontinued.  Prescribed  fire 
would  be  the  primary  tool  used  to 
manage  refuge  habitats  and  control 
invasive  plants.  Alternative  D:  Grazing 
would  be  discontinued.  Mechanical 
means  such  as  haying  and  mowing 
would  be  used  to  manage  refuge 
grassland  habitats  and  control  invasive 
plant  species.  Alternative  E:  No  active 
management  of  grassland  habitat. 
Habitats  would  be  allowed  to  evolve 
into  climax  conditions.  Limited  use  of 
biological  controls  would  be  used  as  an 
experiment  to  control  invasive  plant 
species. 

Improvements  to  public  use 
opportunities:  Alternative  A:  The  public 
use  program  would  remain  at  ciurent 
levels  and  no  new  facilities  would  be 
developed  on  the  refuge.  Hunting  would 
continue  to  be  prohibited.  Alternative  B: 
The  public  use  program  would  increase 
and/or  enhance  educational  and 
outreach  activities,  recreational 
opportunities  (including  consideration 


of  hunting  opportunities),  community 
involvement,  and  improve  facilities. 
Alternative  C:  The  public  use  program 
would  be  similar  to  Alternative  B. 
Alternative  D:  The  public  use  program 
would  be  similar  to  Alternative  B. 
Alternative  E:  The  public  use  program 
would  be  discontinued. 

Refuge  Land  and  Boundary 
Protection:  Alternative  A:  There  would 
be  no  acquisition  and  no  exploration  of 
possible  refuge  boimdary  expansion. 
Alternative  B:  Land  protection  would  be 
accomplished  through  partnerships 
with  adjacent  owners.  Refuge  boundary 
expansion  would  only  occiu-  as  a  means 
to  improve  access  to  the  public  and 
would  be  considered  under  a  separate 
public  process.  Any  mention  of 
acquisition  is  conceptual  in  natiu-e  only. 
Alternative  C:  Same  as  Alternative  B. 
Alternative  D:  Same  as  Alternative  B. 
Alternative  E:  Same  as  Alternative  A. 

Dated:  August  15,  2003. 
Geoffrey  L.  Haskett, 

Acting  Regional  Director.  U.S.  Fish  and 
Wildlife  Service,  Albuquerque,  New  Mexico. 
[FR  Doc.  03-25485  Filed  10-7-03;  8:45  am] 
BILUNG  CODE  43ia-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  applications 
for  permit. 

summary:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  November 
7,  2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 
telephone:  703/358-2104. 

SUPPLEMENTARY  INFORMATION: 


Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S. C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

Applicant:  Cincinnati  Zoo  and 
Botanical  Garden,  Cincinnati,  Ohio, 
PRT-077059 

The  appliccmt  requests  a  permit  to 
import  blood  and  serum  samples 
collected  from  captive  and  wild  ocelots 
[Leopardus  pardalis]  in  Mexico  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species/scientific  research.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  five  year  period. 

Applicant:  Archie  Wilson,  Batavia,  OH, 
PRT-077669 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Larrv L.  Hehl,  Greenwood, 
SC,  PRT-077674 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Marine  Mammals 

The  public  is  mvited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  marine  mammals  and/or 
marine  mammals.  The  application(s) 
was/were  submitted  to  satisfy 
requirements  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C. 
1531,  et  seq.)  and/or  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.),  and 
the  regulations  governing  endangered 
species  (50  CFR  part  17)  and/ or  marine 
manmials  (50  CFR  part  18).  Written 
data,  comments,  or  requests  for  copies 
of  the  complete  applications  or  requests 
for  a  public  hearing  on  these 
applications  should  be  submitted  to  the 
Director  (address  above).  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
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appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  uf  the 
Director 

Applicant  famps  A   Brush.  GoIpsviUp. 
\VI.  PRT-07454J 

The  apphcant. requests  a  permit  to 
import  a  polar  bear  [Vrsus  mantimus] 
spt)rt  hunted  from  the  Northern  Beaufort 
Sea  polar  bear  population  in  Canada  for 
personal  use. 

Dated   September  28.  200T 
Monica  Farris, 

Senior  Perwit  Biologist  Branch  of  Permits. 

Division  ofManagcmfnt  Authonty 

(FR  Do(    0:i-25468  Filed  10-7-03,  8:45  am] 

BH.UNG  CX}Oe  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 
Flsti  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

agency:  Fish  and  Wildlife  Service, 

Interior 

ACnOM:  Notice  of  receipt  of  applications 

for  permit. 

summary:  The  public   is  invited  to 
comment  on  the  follnvving  applications 
to  conduc  t  certain  ac  tivities  with 
endangered  species  and  or  marine 
mammals 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  November 
7.  200.1 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  availablf  for  review, 
subject  to  the  recjuirements  of  the 
Privacy  Act  and  Freedom  of  Information 
.\c:t.  hv  anv  partv  who  submits  a  written 
request  for  a  copv  of  suc:h  documents 
w  ilhin  3U  davs  of  the  date  of  publication 
of  this  notice  to;  I'.S   Fish  and  Wildlitf 
Service,  Division  of  Management 
Aiithoritv,  4401  North  Fairfax  Drive, 
Room  700.  Arlington.  Virginia  22203; 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Divismn  'if  Management  .Authority, 
telephone  "()::i/358-2104 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invittvl  to  comment  on 
the  following  applu  atKnis  for  a  permit 
to  conduit  certain  activities  with 
endangereii  specins   This  notire  is 
provided  pursuant  to  Sfc  tion  10(c)  of 
the  Hntiangered  Species  Act  of  1973.  as 
amended  i  IH  T  S.C.  1531.  et  seq.). 
Written  dat.i,  comments,  or  requests  for 
copies  of  these  (  omplpt*'  a[iplications 
should  be  submitted  to  the  Direc:tor 
(address  above). 


Applicant:  Peter  H  fnhnson,  St.  Albans, 
MO.  PRT-077229 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
donasl  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Gregory  B.  Jacobs,  New  York, 
NY.  PRT-077237 ' 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  fif  the  species. 

Applicant  Fred  Hutchinson  Cancer 
Research  (Center — Trnsk  Uib.  Seattle, 
WA.  PRT-U66400 

The  applicant  requests  a  permit  to 
a(  quire  in  interstate  commerce  cell  line 
samples  of  gorilla  [Gorilla  gorilla]  and 
orangutan  {Pongo  pvgmaeus]  for  the 
purpose  of  sc:ientific  research.  This 
notification  covers  activities  to  be 
conducted  by  the  applicant  over  a  five- 
year  period 

Applicant   I  'niversitv  of  Central  Florida. 
Orlandii.  FL.  PRT-076985 

Thi'  applicant  requests  a  permit  to 
ini[)ort  biological  samples  obtained  from 
hawksbill  sea  turtle  [Fretmochelys 
iinbrK  atu],  as  well  as  loggerhead  sea 
turtle  [Carettn  caretta].  and  green  sea 
turtle  iChelonia  nivdas].  obtained  frf)m 
the  Willi  in  ()man.  tor  thi'  purpose  of 
scientific  research.  This  notification 
(Overs  activities  to  be  conducted  by  the 
applicant  over  a  five-year  period. 

[lalir'd    September  14   2(10.3. 
Michael  S.  Moore, 

Senior  Permit  Biologist.  Bmncb  of  Permits. 
Division  of  Management  .Authority. 
[FR  Doc.  03-2r.471  Filed  10-7-03;  8:45  am] 

BILLING  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Withdrawal  of  Finding  of  No  Significant 
Impact  and  Final  Environmental 
Assessment  on  Management  of  Mute 
Swans  in  the  Atlantic  Flyway 

AGENCY:  Fish  ,uid  Wildlife  Service. 

IntiTiiif 

ACTION:  Notice. 


SUMMARY:  I'he  U.S.  Fish  and  Wildlife 
Service  (the  Service)  piiblisht'd  a 


Finding  of  No  Significant  Impact 
(FONSI)  and  Final  Environmental 
Assessment  (FEA)  for  the  Management 
of  Mute  Swans  in  the  Atlantic  Flyway 
on  August  7,  2003.  The  Service  is 
withdrawing  those  decision  documents. 
Effective  immediately,  these  documents 
will  not  be  used  to  support  the  issuance 
of  depredation  permits  authorizing  the 
take  of  mute  swans  [Cygnus  olor)  under 
the  Migratory  Bird  Treaty  Act  (MBTA). 
No  new  mute  swan  depredation  permits 
will  be  issued  pending  completion  of 
further  review  under  the  National 
Environmental  Policy  Act  (NEPA). 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  A.  Millsap,  U.S.  Fish  and  Wildlife 
Service,  Division  of  Migratory  Bird 
Management,  Mail  Stop  MS  MBSP- 
4107,  4401  Nor*h  Fairfax  Drive, 
Arlington,  Virginia  22203. 

SUPPLEMENTARY  INFORMATION:  On  July  2, 
2003,  the  U.S.  Fish  and  Wildlife  Service 
(the  Service)  provided  notice  (68  FR 
39593)  that  a  Draft  Environmental 
Assessment  for  the  Management  of  Mute 
Swans  in  the  Atlantic  Flyway  was 
available  for  public  review  and 
comment.  The  15-day  public  comment 
period  ended  on  July  16,  2003.  On 
August  7,  2003,  the  Service  published  a 
notice  of  availability  (68  FR  47084}  of 
the  FEA  and  the  hill  text  of  the  FONSI. 

On  August  11,  2003,  in  accordance 
with  the  FEA  and  the  FONSI.  the 
Service  issued  a  permit  under  authority 
of  the  MBTA  to  the  Maryland 
Department  of  Natural  Resources 
authorizing  the  take  of  up  to  525  mute 
swans  between  August  27  and 
December  12,  2003.  The  Service's 
issuance  of  this  permit  was  challenged 
in  Federal  court.  A  preliminary 
injunction  enjoining  the  take  of  any 
mute  swans  under  this  permit  pending 
a  final  ruling  on  the  merits  was  issued 
by  the  U.S.  District  Court  for  the  District 
of  Columbia  on  September  9,  2003 
("  The  Fund  for  Animals,  et  al.  v. 
Xorton,  Civil  Action  No.  ECF-03- 
1710"). 

The  Court's  decision  on  the 
preliminary  injunction  raised  serious 
issues  regarding  the  FEA  and  FONSI 
referenced  above  and  the  Service 
therefore  is  withdrawing  these 
documents.  Effective  immediately,  these 
documents  will  no  longer  be  used  to 
support  the  issuance  of  depredation 
permits  authorizing  the  take  of  mute 
swans.  No  new  mute  swan  depredation 
permits  will  be  issued  pending 
completion  of  a  new  review  under 
NEPA. 
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Dated:  October  2.  2003. 
Matt  Hogan, 

Director,  U.S.  Fish  and  Wildlife  Service. 
[FR  Doc.  03-25644  Filed  10-8-03;  8:45  am] 

BILUNG  CODE  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permits 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Notice  of  issuance  of  permit  for 
marine  mammals. 

SUMMARY:  The  following  permit  was 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  with  this 
application  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to: 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Management  Authority,  4401  North 


Fairfax  Drive.  Room  700,  Arlington. 
Virginia  22203;  fax  (703)  358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 
telephone  (703)  358-2104. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  on  the  date  below,  as 
authorized  by  the  provisions  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.).  the 
Fish  and  Wildlife  Ser\'ice  issued  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Marine  Mammals 


Permit  Number 


■071899 


Applicant 


Receipt  of  application  Federal  Reg- 
ister notice 


Permit  issuance  date 


Branko  Terkovich  I  68  FR  33734;  June  5,  2003 


September  16,  2003. 


Dated:  September  26,  2003. 
Monica  Farris, 

Senior  Permit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 
[FR  Doc.  03-25469  Filed  10-7-03;  8:45  am] 

BILUNG  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 
FIsli  and  Wildlife  Service 

Issuance  of  Permits 

agency:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Notice  of  issuance  of  permits  for 
marine  mammals. 

SUMMARY:  The  following  permits  were 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to: 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Mcuiagement  Authority,  4401  North 


Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203;  fax:  (703)  358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 
telephone:  (703)  358-2104. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  on  the  dates  below,  as 
authorized  by  the  provisions  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq.],  the 
Fish  and  Wildlife  Service  issued  the 
requested  permits  subject  to  certain 
conditions  set  forth  therein. 

Marine  Mammals 


Permit  number 


069959 
072088 
072739 
072753 
073481 
073526 


Applicant 


Receipt  of  application  Federal  Reg- 
ister notice 


Ken  G.Wilson  68  FR  20402;  April  25,  2003 

Thomas  H.  Essex  68  FR  33734;  June  5,  2003  . 

Nyle  R.  Swast \  68  FR  40291;  July  7,  2003  .. 

Theodore  L  Hetrick,  Jr  ;  68  FR  40291;  July  7,  2003  .. 

Gerald  E.  Meyer,  Sr  68  FR  41168;  July  10,  2003 

Robert  E.  Kastle  68  FR  41167;  July  10,  2003 


Permit  issuance  date 

September  5.  2003. 
September  5,  2003. 
September  5,  2003. 
September  5,  2003. 
September  5,  2003. 
September  5,  2003. 


Dated:  September  19,  2003. 
Michael  S.  Moore, 

Senior  Permit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 
[FR  Doc.  03-25470  Filed  10-7-03;  8:45  am] 

BILUNG  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Aquatic  Nuisance  Species  Task  Force 
Gulf  of  Mexico  Regional  Panel  Meeting 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Aquatic  Nuisance 


Species  (ANS)  Task  Force  Gulf  of 
Mexico  Regional  Panel.  The  meeting 
topics  are  identified  in  the 
SUPPLEMENTARY  INFORMATION. 

DATES:  The  Gulf  of  Mexico  Regional 
Panel  will  meet  from  1  p.m.  to  5  p.m. 
on  Monday,  October  20,  2003,  and  9 
a.m.  to  5  p.m.,  on  Tuesday,  October  21, 
2003.  The  Education  and  Outreach 
Work  Group  and  Research  and 
Development  work  Group  of  the  Gulf  of 
Mexico  Regional  Panel  will  meet  from  8 
a.m.  to  noon,  on  Wednesday,  October 
22,  2003. 

ADDRESSES:  The  Gulf  of  Mexico 
Regional  Panel  meeting  will  be  held  at 
the  Maison  Dupuy,  1001  Toulouse 
Street,  New  Orleans,  Louisieuia.  Phone 
800-535-9177. 


FOR  FURTHER  INFORMATION  CONTACT:  Ron 

Lukens.  Assistant  Director,  Gulf  States 
Marine  Fisheries  Commission  at  (228) 
875-5912;  or  Sharon  Gross,  Executive 
Secretary.  Aquatic  Nuisance  Species 
Task  Force  at  (703)  358-2308. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  9of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  aiuiounces  meetings  of  the 
Aquatic  Nuisance  Species  Task  Force 
Gulf  of  Mexico  Regional  Panel.  The 
Task  Force  was  established  by  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990. 
The  Gulf  of  Mexico  Regional  Panel 
was  established  under  the  auspices  of 
the  ANS  Task  Force  in  2000  with 
administration  and  coordination 
provided  by  the  Gulf  States  Marine 


Fprll>ral     RpoistAr /Vnl       Rft       Mn       1  Qt;  /  W/orlnocrlair       Or-tr^Kc 


onnn  I  M^*; 


eoi  on 


58128 


Federal  Register  /  Vol.  68.  No.   19.5 /Wednesday,  October  8,  2003 /Notices 


FishtTit's  (  iimiiusMnn  Thf  [)ur[)<iht'  nt 
the  Pant'l  1^  til  aiiviN.'  .ind  nuikc 
rf(  iiinineiulcitmns  to  the  .-Xqudtic 
\ui>aiut'  .Speiu's  Task  Vnrcf  nn  issiios 
rflatui.;  to  thf  Clulf  nf  M»'\ici>  rc^Mii  .if 
the  I'nited  States  that  iik  ludfs  h\^'  t.iilt 
Statt's:  Alabama.  Floruia,  I.MUiMaii.i 
Mississippi,  and  To\a>   Th-'  t.ulf  nt 
Mt'MCd  Ks'ijKinal  Fain'l  '.\  ill  discuss 
srveral  topics  at  this  nu'ftmg  including: 
Jl)()4  i^rant  agreement:  Panel  operating 
prnct'durt's.  invasive  species  issues  in 
Mt'Mi  11   .411  ii[)dat»'  trmn  I'aiu'l  working 
groups,  updates  im  the  d''\''lopment  of 
Louisiana.  .Mississippi.  Tfxas.  and 
Florida  ANS  manat;t'iiu'iit  plans;  status 
of  (laulerpa  monitnnni;  and  detection  in 
Florida,  and  water  spinai  h  in  Texas;  a 
discussion  on  the  Mobile  Bay  Rapid 
.\,spssment  pro|ett:  a  discussion  on  the 
lU't'd  for  dt'velopino  a  network  of 
t.ixonoiiusts,  status  and  discussion  of 
national  legislation  rci^arding  aquatic 
invasive  spet;u's,  >uch  as  N'ISA  re- 
authorization and  NIS(":  and  a 
disc  ussion  of  the  Sea  grant  line  item  in 
.\()AA  budget. 

Minutfs  of  the  meeting  will  be 
maintained  f)v  the  Fi.xecutive  Secretary. 
.\(|uatK  Nuisance  Species  Task  Force. 
Suite  Hlti  44U1  North  Fairfa.x  Drive. 
Arliiit;ton.  \'irginia  22:^0  <-1622.  and 
will  h^'  available  for  public  insptK:tion 
during  regular  business  hours.  Monday 
through  Friday. 

Dateci:  October  1.  2003. 
Mamie  A.  Parker, 

C.ihChair.  Ajuatic  Nuisance  Species  Task 
Force.  Assistant  Director — Fisheries  6-  Habitat 
Consen-ation. 
(FR  Doc.  03-25467  Filed  10-7-03;  8:45  am) 

BILLING  CODE  4a'0-55-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-910-1310-PB] 

Notice  of  Public  Meeting,  Alaska 
Resource  Advisory  Council 

agency:  Bureau  oi  l.anci  .Maiidgement. 
.\laska  State  Office.  Interior. 
ACTION:  Notice  of  public  meeting. 


SUMMARY:  In  ac:cordance  with  the 
Federal  Land  Policv  and  Management 
.\(  t  iFLPNfA)  and  the  Federal  Advisory- 
Committee  Act  of  1472  (FAClAj.  the  ILS 
Department  of  the  Interior.  Bureau  of 
Land  Manai^ement  (BLM)  .\laska 
Resource  .\dvisorv  Council  will  meet  as 
indicated  itejow. 
DATES:  The  meetmg  will  be  held 
November  Ci-14.  200:i.  at  the 
Anchoratje  Federal  Office  Building. 
loc  ,ited  at  "th  and  C  Street,  beginning  at 


H  )()  a  m  The  public:  comment  period 
will  Ix'k^iii  it  1  p  m   November  l.C 
FOR  FURTHER  INFORMATION  CONTACT: 
leresa  Mc  Pherson.  Alaska  State  f)ffice. 
222  \V   7th  Avenue  #1.^.  .\nc:horage,  AK 
q')51  (   Telephone   (407)  271-3322  or  e- 
inail  tnii  phrrs<'(ik  l)!m  i^ov 
SUPPLEMENTARY  INFORMATION:   The  15 
member  Counc  il  advises  the  St'c:retarv 
of  the  Interior,  through  the  Bureau  of 
Land  Man.igement   on  a  variety  of 
planning  .ind  management  issues 
assoc  lated  uith  publu   lands  in  .Maska. 
At  this  meetinu  tojuc  s  we  plan  to 
discuss  include 

•  Orientation  for  new  (  ouiu  il 
members 

•  The  (.OUIU  il  s  j(){)4  Work  Plan 

•  Status  of  land  Use  [il, inning  in 
.Alaska 

•  Natifiiial  Petroleum  Reserve-Alaska 
(NPR-A)  iiiteof.ited  ai  ti\  it\  plans 

•  Other  topics  the  Counc  il  niav  raise 
.Ml  mtH'tings  are  open  to  the  public:. 

The  [lublic:  mav  present  written 
,1  iiiiments  to  the  ( :ouiii  il    Kai:h  formal 
Couni  il  meeting  w  ill  also  li.ive  time 
allotted  for  hearing  public   i  cuninents. 
Depending  on  the  number  of  perscms 
wishing  to  c:omment  and  time  available. 
the  time  for  inciividual  or.d  c:omments 
may  be  limited   Individuals  who  plan  to 
attend  and  need  sjiec  i.il  assistance,  such 
as  sign  language  interpretation. 
transportation,  or  other  reasonable 
accommodations  should  i  oiit<ic  t  BLM 

nalf'il   r)<  lofier  1.  2UU.1. 
Peter  I   Ditton, 
Acting  State  Director. 
[FR  Dor.  03-2.S482  Filed  U)-7-U3,  8:45  ami 

BILLING  CODE  4310-0 A -P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(AZ-956-02-1 420-BJ] 

Arizona;  Notice  of  Filing  of  Plats  of 
Survey 

September  26,  2003. 

1.  The  plats  of  survev  ol  the  following 
described  land  were  officiallv  filed  in 
the  .-\ri/.on.i  State  Office.  I'hoenix. 
Arizona,  on  the  dates  indicated: 

A  plat  representing  the  dependent 
resurvev  of  a  portion  of  the  Fifth 
Standard  Parallel  North  (south 
boundarv).  a  portion  of  the  west 
boundarv  and  a  portion  ot  the 
subdivisiorial  lines,  the  i  iirrcntive 
dependent  resur\e\  of  the  east  half  mile 
between  sec  tloils   til  .iild  A\.  the 
subdiv  ision  of  sec  tions  2H  and  ;ll  and  a 
metes-and-fiounds  survev  in  sections  29 
and  :U).  Township  21  North.  Range  4 
Fast  of  the  Cila  and  Salt  River  Meridian. 


Arizona,  accepted  August  4,  2003  and 
officiallv  filed  August  8,  2003. 

This  plat  was  prepared  at  the  request 
of  the  Phoenix  Field  Office,  Bureau  of 
Land  Management. 

A  plat  representing  the  dependent 
resurvev  of  the  south,  west  and  north 
boundaries  and  the  subdivisional  lines. 
Township  27  North.  Range  15  East  of 
the  Gila  and  Salt  River  Meridian. 
Arizona,  accepted  lulv  24,  2003  and 
oflic:ially  filed  Inly  3l',  2003. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  .A.ffairs.  Western 
Regional  Office. 

.•\  plat  representing  the  dependent 
resurvev  of  the  south  and  west 
boundaries  and  a  portion  of  the 
subdivisional  lines  and  the  survey  of  a 
portion  of  the  subdivisional  lines. 
Township  27  North.  Range  16  East  of 
the  Gila  and  Salt  River  Meridian. 
Arizona,  accepted  lulv  24,  2003  and 
officially  filed  lulv  .n',  2003. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs,  Western 
Regional  Office. 

,\  plat  representing  the  survey  of  the 
Fight  Standard  Parallel  North,  (south 
boundary).  Township  33  North.  Range 

20  Fast  of  the  Gila  and  Salt  River 
Meridian.  .Arizona,  accepted  August  20. 
2003  and  officially  filed  August  2  7, 
2003. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  .Affairs.  Navajo 
Regional  Office 

.A  plat  represtmting  the  survey  of  the 
Eighth  Standard  Parallel  North,  (south 
boundarv).  Township  33  North.  Range 

21  East  of  the  Cdla  and  Salt  River 
Meridian,  Arizona,  accepted  August  20. 
2003  and  offif:iallv  filed  August  27, 
2003 

This  plat  was  prepared  at  the  request 
of  the  Bureau  oi  Indian  Affairs.  Navajo 
Regional  Office. 

A  plat  representing  the  survey  of  the 
east  and  west  boundaries,  and 
subdivisional  lines.  Township  32  North, 
Rangf!  22  East  of  the;  Gila  and  Salt  River 
Meridian,  Arizona,  acceptc^d  August  20. 
2003  and  offic:ially  filed  August  27. 
2003. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs.  Navajo 
Regiemal  Office. 

A  plat  representing  the  sur\ey  of  the 
Eighth  Standard  Parallel  North,  (south 
boundary).  Township  33  North,  Range 

22  East  of  the  Gila  and  Salt  River 
Meridian,  Arizona,  accepted  August  20, 
2003  and  officially  filed  August  27. 
2003. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs.  Navajo 
Regiemal  Office. 

.A  plat  representing  the  sun'ey  of  a 
portion  of  the  Tenth  Standard  Parallel 
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North,  (south  boundary),  Township  41 
North,  Range  22  East  of  the  Gila  and  Salt 
River  Meridian,  Arizona,  accepted 
August  19,  2003  and  officially  filed 
August  27.  2003. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs,  Navajo 
Regional  Office. 

A  plat  representing  the  survey  of  the 
south  and  west  boundaries,  and  the 
subdivisional  lines,  Tbwnship  40  North, 
Range  23  East  of  the  Gila  and  Salt  River 
Meridian.  Arizona,  accepted  August  19, 
2003  and  officially  filed  August  27, 
2003. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs,  Navajo 
Regional  Office. 

A  plat  representing  the  survey  of  the 
Tenth  Standard  Parallel  North,  (south 
boundar}').  Township  41  North,  Range 
23  East  of  the  Gila  and  Salt  River 
Meridian.  Arizona,  accepted  August  19, 
2003  and  officiallv  filed  August  27, 
2003, 

Thi.s  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs,  Navajo 
Regional  Office. 

A  plat  representing  the  survey  of  the 
west  boundary.  Township  40  North, 
Rant^o  24  East  of  the  Gila  and  Salt  River 
Meridian.  Arizona,  accepted  August  19, 
2003  and  officiallv  filed  August  27, 
2003. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs,  Navajo 
Regional  Office. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Arizona- 
Utah  State  line  between  the  238  mile 
and  250  mile  post,  unsurveyed 
Townships  41  North.  Ranges  24,  25  and 
26  East  of  the  Gila  and  Sah  River 
Meridian.  Arizona,  accepted  July  15, 
2003  and  officially  filed  July  18,  2003. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs,  Navajo 
Regional  Office. 

A  plat  representing  the  survey  of  the 
Tenth  Standard  Parallel  North,  (south 
boundary),  and  a  portion  of  the  west 
boundary.  Township  41  North,  Range  24 
East  of  the  Gila  and  Salt  River  Meridian, 
Arizona,  accepted  August  19,  2003  and 
officially  filed  August  27,  2003. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs,  Navajo 
Regional  Office. 

A  plat  representing  the  survey  of  the 
Eighth  Standard  Parallel  North,  (south 
boundary),  and  a  portion  of  the 
subdivisional  lines.  Township  33  North, 
Range  31  East  of  the  Gila  and  Salt  River 
Meridian,  Arizona,  accepted  July  14, 
2003  and  officially  filed  July  18,  2003. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs,  Navajo 
Regional  Office. 


A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  the  subdivision  of 
sections  9  and  10  and  the  metes-and- 
bounds  survey  of  the  Arrastra  Mountain 
Wilderness  Area  boundar\-.  Township 
11  North,  Range  12  West  of  the  Gila  and 
Salt  River  Meridian,  Arizona,  accepted 
August  4,  2003  and  officiallv  filed 
August  8,  2003. 

Tnis  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management. 
Kingman  Field  Office. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  west 
boundary  and  a  portion  of  the 
subdivisional  lines,  the  subdivision  of 
sections  3.  4,  6  and  9,  and  the  raetes- 
and-bounds  survey  in  section  4, 
Township  40  North.  Range  15  West  of 
the  Gila  and  Salt  River  Meridian, 
Arizona,  accepted  July  9,  2003  and 
officially  filed  July  16,  2003. 

This  plat  was  prepared  at  the  request 
of  the  Arizona  Strip  Field  Office,  Bureau 
of  Land  Management. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Tenth 
Standard  Parallel  North,  (south 
boundar\')  and  a  portion  of  the 
subdivisional  lines,  the  subdivision  of 
section  28,  33.  34,  and  35.  and  metes- 
and-bounds  surveys  in  sections  28  and 
33,  Township  41  North,  Range  15  West 
of  the  Gila  and  Salt  River  Meridian, 
Arizona,  accepted  July  9,  2003  and 
officially  filed  July  16,  2003. 

This  plat  was  prepared  at  the  request 
of  the  Arizona  Strip  Field  Office,  Bureau 
of  Land  Management. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  east 
boundary',  a  portion  of  the  subdivisional 
lines  and  mineral  survey  number  1429, 
Sun  Rise  Lode.  Township  14  North, 
Range  19  West  of  the  Gila  and  Salt  River 
Meridian.  Arizona,  accepted  August  28. 
2003  and  officiallv  filed  September  4. 
2003. 

This  plat  was  prepared  at  the  request 
of  the  Lake  Havasu  Field  Office.  Bureau 
of  Land  Management. 

A  plat  representing  the  sur\ey  of  the 
Tenth  Standard  Parallel  North,  (south 
boundary),  the  Sixth  Guide  Meridian 
East,  (west  boundary),  the  east  boundary 
and  the  subdivisional  lines.  Township 
41  North,  Range  25  East  of  the  Gila  and 
Salt  River  Meridian,  Arizona,  accepted 
July  15,  2003  and  officiallv  filed  Julv  18, 
2003. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs,  Navajo 
Regional  Office. 

A  plat  representing  the  survey  of  the 
Eighth  Standard  Parallel  North,  (south 
boundary),  a  portion  of  the  east 
boundary,  and  a  portion  of  the 
subdivisional  lines,  Township  33  North, 


Range  30  East  of  the  Gila  and  Salt  River 
Meridian.  Arizona,  accepted  April  25. 
2003  and  officially  filed  May  1,  2003. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs,  Navajo 
Regional  Office. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Arizona- 
New  Mexico  state  line  between  the  53 
mile  post  and  an  angle  point  of  the  57th 
mile,  unsurveyed  Townships  32  and  33 
North.  Range  .31  East  of  the  Gila  and  Salt 
River  Meridian.  Arizona,  accepted  )ulv 
14,  2003  and  officiallv  filed  Julv  30. 
2003. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs,  Navajo 
Regional  Office. 

A  plat  representing  the  dependent 
resurx'ey  of  portions  of  mineral  survey 
1406,  Georgia  Lode  and  mineral  survey 
2566,  Noonday  Mine  Lode  and  the 
sur\'ey  of  Tract  39,  in  unsurveyed 
Township  23  South.  Range  16  East,  of 
the  Gila  and  Salt  River  Meridian, 
Arizona,  accepted  Julv  9,  2003  and 
officially  filed  fuly  16.  2003. 

This  plat  was  prepared  at  the  request 
of  the  Coronado  National  Forest,  United 
States  Forest  Service. 

All  inquiries  relating  to  these  lands 
should  be  sent  to  the  Arizona  State 
Office,  Bureau  of  Land  Management. 
222  N.  Central  Avenue,  P.O.  Box  1552, 
Phoenix,  .\rizona  85001-1552. 

Kenny  D.  Ravnikar, 

Chit'f  Cadastral  Surveyor  of  Arizona. 

|FR  Doc.  03-2.S48.3  Filed  10-7-03;  8:45  amj 

BILLING  CODE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
Notice  of  Availability 

AGENCY:  National  Park  Ser\-ice.  Interior. 
ACTION:  Notice  of  availability  of  the 
Final  General  Management  Plan  and 
Final  Environmegtal  Impact  Statement 
for  Grand  Portage  National  Monument, 
Minnesota. 

SUIMIMARY:  Pursuant  to  secfion  102(2)  of 
the  National  Environmental  Policy  Act 
of  1969,  the  National  Park  Service  (NPS) 
announces  the  availability  of  the  final 
general  management  plan  and  final 
environmental  impact  statement 
(FGMP/FEIS)  for  Grand  Portage  National 
Monument  (Monument),  Miruiesota. 
This  notice  is  being  furnished  as 
required  by  National  Environmental 
Policy  Act" Regulations  40  CFR  1501.7. 

DATES:  The  required  no-action  period  on 
this  GMP/FEIS  will  expire  30  days  after 
the  Environmental  Protection  Agency 
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has  published  a  notice  of  availability  of 
the  FEIS  in  the  Federal  Register 

ADDRESSES:  Copies  of  the  FEISFCMP 
are  available  from  the  SuperintendHiit, 
Grand  Portage  National  Monument.  H") 
E,  Broadvvav.  P.O.  Box  i:32B.  Grand 
Marais.  Minnesota.  ,55604  The  phone 
number  i>   Jia-iH7-27KH 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  general  management  plan 
is  to  set  ffirth  the  ba>i(  management 
philosophv  for  the  Monument  and  to 
provide  the  strategies  for  addressing 
issues  and  achieving  identified 
management  objectives  The  FGMP/ 
FEIS  describes  and  analyzes  the 
environmental  impacts  of  a  prop(jsed 
action  and  three  action  alternatives  for 
the  future  management  direction  of  the 
Monument  A  no  action  alternative  is 
alscj  evaluated. 

The  draft  G.MP/EIS  for  the  Monument 
was  released  to  the  public  on  [anuarv 
22.  2002   The  public  comment  perinii 
ended  March  22,  2002.  Few  substaiitu  e 
1  nninitnts  were  received  on  the  draft 
dm  um-Tit:  (.onsequentK'.  onlv  minor 
(  hange-,  were  made  to  the  alternatives 
and  environmental  consequences. 

The  responsible  official  is  Mr  Ernest 
Quintana.  Midwest  Regional  Director, 
National  Park  Service. 

Ddt^ii    .Vuijust  21.  2003. 
Alan  M.  Hutchings. 
Acting  Regional  Director.  Midwest  Region. 

'FR  Do(    0  VJ55  !()  Filed  10-7-03;  8:45  am] 

BILLING  CODE  4312-9d-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

General  Management  Plan. 
Environmental  Impact  Statement, 
Artec  Ruins  National  Monument,  New 
Mexico 

agency:  National  Park  Service, 

Department  of  the  Interior. 
ACTION:  .Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  for  the 
General  Management  Plan  at  Aztec 
Ruins  National  Monument. 


SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4.^.12  (C)  the  National  Park 
Service  is  preparing  an  En\ironmental 
Impact  Statement  for  the  (General 
Management  Plan  at  Aztec  Ruins 
National  Monument  This  effort  will 
result  in  a  comprehensive  general 
management  plan  that  encompasses 
preservation  of  natural  and  cultural 
resources — espet;ially  extensive 
archeology,  visitor  use  and 
interpretation,  and  facilities 
development,  witfi  the  input  of 


stakeholders  and  up  to  26  southwestern 
.American  Indian  tribes,  who  consider 
the  park  a  sacred  ancestral  site.  In 
(ooperation  with  the  (atv  of  Aztec 
Planning  Department,  attention  will  be 
given  to  factors  outside  the  boundaries 
that  affect  the  integrity  of  Aztec  Ruins 
National  Monument   .Mternatives  to  be 
considered  uu  lude  no-action  and  a 
proposed  action  (to  b»!  lit^termined). 
Other  alternatives  that  might  be 
developed  will  be  determined  via  the 
planning  process 

Ma]or  planning  interests  and 
opportunities  are  to 

•  Seek  the  input  of  interested 
American  Indian  tribes  throughout  the 
planning  process.  This  was  not  done 
when  the  pre\ious  (ieiieral  Management 
Plan  was  produi  ed  m  l')H9 

•  Determine  long  term  goals  and 
objectives  tor  resource  lUrinagement; 
visitor  understanding,  appreciation,  and 
en|o\inenI.  .irid  i.ii  ilities  iiev(;lopnient 
m  the  ue.irU    <()()  .u  res  of  land  that  was 
added  to  the  park  boundaries  in  198K. 
as  well  as  in  the  original  27  acres;  in 
view  of  inventories  and  knowledge 
about  resources  that  ha\e  been  acquired 
since  the  IMHM  (AlP.  .ind  with 
consideration  ot  ciianging  and  pro)ected 
operational  needs  for  the  future. 

•  Reassess  and  m.ike 
recommendations  regarding  the 
development  that  w,is  pre.scribed  in  the 
1989  C;MP   Some  ot  that  development 
has  not  been  implemented,  and  some 
development  h,is  lu  i  urred  thiit  departed 
from  the  pres(  riptious 

•  Explore  partnership  opportunities 
with  neighbors,  the  City  of  ,'\ztec,  tribes, 
and  others  to  protec:t  resources  within 
and  surrounding  the  park,  and  to 
enhan(  e  opportunities  tor  visitor 
enioNinent  and  understanding. 

•  Develop  a  range  of  alternatives  in 
coniunction  with  neighbors,  oil  and  gas 
comp.inies.  .md  other  interested  parties. 
to  miniini/.e  impa(  ts  to  the  visitor 
ex(>erien(  e  .uiil  park  resources  from 
[lossliile  iie\  elupiiu'llt  outside  pai  k 
boundaries  and  activegas  wells  within 
the  park 

A  scoping  informatron  brochure  has 
been  prepared  that  highlights  the 
planning  interests  and  opportunities. 
ih'scrihes  hov\  the  public  can  provide 
input  to  the  planning  process,  and 
invites  public  comment,  f^opies  of  that 
brochure  mav  be  obtained  from  the  park 
Superintendent: 

Dennis  L  Carruth,  .Aztec:  Ruins 
National  Monument.  #84  f^ounty  Road 
2900.  Aztec:.  NM  87410-9715,  Tel:  (505) 
334-hl74  X   22,  Fax:  (505)  334-6372.  E- 
mail: 
azrusupprintfndpnt®  nps.gov. 


People  who  would  like  to  be  placed 
on  the  park's  mailing  list  for  the  project 
should  contact  the  Superintendent. 
DATES:  Scoping  meetings  will  be  held  to 
share  information  with  the  public  about 
the  GMP  in  the  fall  of  2003.  Dates, 
times,  and  locations  of  those  meetings 
ciin  be  obtained  by  contacting  the 
Superintendent.  The  Park  Service  will 
accept  scoping  comments  from  the 
public  for  30  days  after  the  date  of  the 
last  meeting. 

ADDRESSES:  Information  will  be 
available  for  public  review  and 
comment  in  the  office  of  the 
Superintendent. 

SUPPLEMENTARY  INFORMATION:  If  you 

wish  to  comment  on  the  scoping 
brcjchure  or  on  any  other  issues 
associated  with  the  plan,  you  may  mail 
vour  c:omments  to  the  Superintendent, 
or  send  them  to  him  via  e-mail.  Please 
include  your  name  and  return  address 
with  vour  comments.  You  may  also 
hand-iieliver  comments  to  the 
Superintendent  at  his  office  in  the  park. 
Our  practice  is  to  make  comments, 
inc:luding  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  vou  must  state  this 
prominently  at  the  beginning  of  your 
c:omment.  VVe  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifv'ing  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public:  inspection  in  their  entirety. 
For  further  information  contact  the 
superintendent. 

Ddti'd  lulv  24.  2003. 
John  Crowley, 

.A.s.socjafp  Rfgionul  Dirfctor. 

[KR  Doc.  0,3-24651  Filed  10-7-03;  8:45  amj 

BILLING  CODE  4312-E7-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion: 
American  Museum  of  Natural  History, 
New  York,  NY 

agency:  National  Park  Service.  Interior, 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
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Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003.  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the 
American  Museum  of  Natural  History. 
New  York.  NY.  The  human  remains 
were  removed  from  San  Juan  County, 
NM. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  human 
remains.  The  National  Park  Service  is 
not  responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  American 
Museum  of  Natural  History  professional 
staff  in  consultation  with 
representatives  of  the  Navajo  Nation, 
Arizona.  New  Mexico  and  Utah. 

In  1900,  human  remains  representing 
a  minimum  of  one  individual  were 
collected  by  Dr.  Ales  Hrdlicka  from  a 
battlefield  site  in  the  Chuska  Mountains. 
San  Juan  County,  NM.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present.  The  site 
from  which  the  human  remains  were 
removed  is  on  the  Navajo  Indian 
Reservation. 

Catalog  records  identify  the  human 
remains  as  Navajo.  The  area  from  which 
the  human  remains  were  removed  has 
been  documented  as  an  area  of  warfare 
between  the  Navajo  and  other  groups. 
The  human  remains  are  from  an  area 
that  is  within  the  exterior  boundaries  of 
the  present-day  Navajo  Indian 
Reservation  and  within  post-contact 
Navajo  territory'. 

Although  the  lands  from  which  the 
human  remains  were  removed  are 
currently  under  the  jurisdiction  of  the 
U.S.  Department  of  the  Interior.  Bureau 
of  Indian  Affairs,  the  American  Museum 
of  Natural  History  has  control  of  the 
human  remains  since  the  removal  of  the 
human  remains  from  tribal  lands 
predates  the  permit  requirements 
established  bv  the  Antiquities  Act  of 
1906. 

Officials  of  the  American  Museum  of 
Natural  History  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (9-10),  the 
human  remains  described  above 
represent  the  physical  remains  of  one 
individual  of  Native  American  ancestry. 
Officials  of  the  American  Museiun  of 
Natural  History  also  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2), 
there  is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  the  Native  American  human 


remains  and  the  Navajo  Nation, 
Arizona,  New  Mexico  and  Utah. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
should  contact  Luc  Litwinionek, 
Director  of  Cultural  Resources, 
American  Museum  of  Natural  Historv, 
Central  Park  West  at  79th  Street,  New- 
York,  NY  10024-5192,  telephone  (212) 
769-5846,  before  November  7,  2003. 
Repatriation  of  the  human  remains  to 
the  Navajo  Nation,  Arizona.  New 
Mexico  and  Utah  may  proceed  after  that 
date  if  no  additional  claimants  come 
forward. 

The  American  Museum  of  Natural 
History  is  responsible  for  notifying  the 
Navajo  Nation.  Arizona,  New  Mexico 
and  Utah  that  this  notice  has  been 
published. 

Dated:  August  6,  2003. 
John  Robbijis, 

Assistant  Director.  CuTtural  Resources. 
[FR  Doc.  03-25532  Filed  10-7-03;  8:45  am] 

BILLING  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items:  Brooklyn  Museum  of  Art, 
Brooklyn,  NY 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.8  (f),  of  the  intent 
to  repatriate  cultural  items  in  the 
possession  of  the  Brooklyn  Museum  of 
Art,  Brookhnn,  NY,  that  meet  the 
definition  of  sacred  objects  and  cultural 
patrimony  under  25  U.S.C.  3001. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agencv  that  has 
control  of  the  cultural  items.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  w  ithin  this 
notice. 

The  1 1  cultural  items  are  1  tobacco 
pipe  and  pouch,  1  necklace,  1  pair  of 
women's  moccasins,  2  war  caps,  1  war 
slat  armor,  3  fiber  caps,  1  set  of  arrows, 
and  1  dance  whistle. 

During  an  expedition  to  California  in 
1905,  the  curator  of  the  Brooklyn 
Museum  of  Art,  Mr.  Stewart  Culin, 
purchased  the  cultural  items  from 
Yurok  individuals  in  Yurok  villages. 


Museum  records  and  information 
provided  during  consultation  indicate 
that  the  cultural  items  are  affiliated  with 
the  Yurok  Tribe  of  the  Yurok 
Reser\'ation.  California.  Tribal 
representatives  identified  the  pipe  and 
pouch  as  items  used  by  Yurok  medicine 
people  in  the  preparation  for  Pir-wai 
(White  Deerskin  Dance).  Wo-neek-wo- 
ley-go  (Jump  Dance).  Mey-lee"  (Brush 
Dance).  Ray-ma  (Kick  Dance),  and  Lo- 
geen  (Fish  Dam)  ceremonies.  The  deer 
hoof  necklace,  women's  moccasins,  war 
caps,  and  slat  armor  were  identified  as 
ceremonial  objects  associated  with  the 
War  Dance.  The  fiber  caps  and  set  of 
arrows  were  identified  as  associated 
with  the  Brush  Dance,  and  the  dance 
whistle  with  the  White  Deerskin  Dance. 
The  Yurok  tribe  identified  the  cultural 
items  as  sacred  and  inalienable 
ceremonial  objects,  which  were 
obtained  without  the  consent  of  an 
appropriate  Yurok  authority.  The  Yurok 
tribe  believes  that  if  the  cultural  items 
were  sold  to  Mr.  Culin,  the  seller  was 
not  the  rightful  owner,  because  Yurok 
law  prohibits  the  sale  of  ceremonial 
items. 

Officials  of  the  Brooklyn  Museum  of 
Art  have  determined  that,  pursuant  to 
25  U.S.C.  3001  (3)(C).  the  11  cuhural 
items  described  above  are  specific 
ceremonial  objects  needed  by  traditional 
Native  American  religious  leaders  for 
the  practice  of  traditional  Native 
American  religions  by  their  present-dav 
adherents.  Officials  of  the  Brooklvn 
Museum  of  Art  also  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (3)(D), 
the  1 1  cultural  items  described  above 
have  ongoing  historical,  traditional,  and 
cultural  importance  central  to  the  tribe 
itself,  and  are  of  such  central 
importance  that  they  may  not  be 
alienated,  appropriated,  or  conveved.  bv 
any  individual  tiibal  or  organization 
member.  Lastly,  officials  of  the  Brooklyn 
Museum  of  Art  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identitv 
that  can  be  reasonably  traced  between 
the  sacred  objects/cultiual  patrimony 
and  the  Yurok  Tribe  of  the  Yurok 
Reser\'ation,  California. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  these  sacred  objects/ 
cultural  patrimony  should  contact 
Elizabeth  Reynolds,  Chief  Registrar. 
Brooklyn  Museum  of  Art,  200  Eastern 
Parkwav,  Brooklyn,  NY  11238. 
telephone  (718)  501-6339,  before 
November  7,  2003.  Repatriation  of  the 
sacred  objects/cultural  patrimony  to  the 
Yurok  Tribe  of  the  Yurok  Reservation. 
California  may  proceed  after  that  date  if 
no  additional  claimants  come  forward. 
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The  Brooklyn  Museum  of  Art  is 
responsible  for  notifvint;  the  Yurok 
Tribe  of  the  Yurok  Reserv.ition. 
California  that  this  notu  e  ha.^  been 
published 

Dated   August  4.  2003. 
(ohn  Robbins, 

.■\ss/>;rjn(  Din-rtor.  CultumI  Resources. 
;FK  Dor  0,1-25.i;n  Filt'd  10-7-03;  8:45  am] 

BILLING  CODE  4310-70-5 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items:  Carnegie  Museum  of  Natural 
History,  Pittsburgh,  PA 

AGENCY:  National  Paik  Service.  Interior 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  .•\iiieric.a  Graves 
Prott^ftion  and  Repatriation  .-Kct 
(NAGPR.-\).  43  CFR  10.8  (f).  of  the  mt.'nt 
to  repatriate  a  cultural  item  in  the 
possession  of  the  Carnetjie  Museum  of 
Natural  Historv.  PA.  that  meets  the 
definitions  of  sacred  object  and  cultural 
patrimonv  under  25  L"  S.C  .3001 

This  notice  is  published  as  part  of  the 
National  Park  Service  s  administrative 
responsibilities  under  NACjPRA,  25 
r  S.C:  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibilitv  of  the  musei'm, 
institution,  or  Federal  agency  that  has 
control  of  the  cultural  items.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

In  the  late  19th  or  early  20th  centur\', 
lohn  A.  Beck  purchased  a  gray  slate 
pipe  bowl  of  a  type  often  referred  to  as 
a  "Micmac"  pipe.  The  pipe  bowl 
contained  a  small  amount  of  burned 
suhstam  e  when  it  was  acquired. 
Intorinatnm  provided  to  Mr.  Beck 
uuIh  at"d  that  the  pipe  came  from 
Harbor  Sprintis.  MI.  In  1925.  the  Beck 
c  ollection  wa^  loaned  to  the  Carnegie 
Museum  of  Natural  Historv  In  1968. 
Mr  Beck's  heirs  donated  the  majority  of 
the  (  ollection.  including  the  pipe  bowl. 
to  the  Carnegie  Museum  of  Natural 
History 

The  presence  of  the  burned  substance 
in  the  howl  indicates  that  the  pipe  was 
probabK  in  use  during  the  late  19th  or 
earlv  20th  centur\    Harbor  Springs.  Ml 
IS  located  within  the  ,ir>M  oct  upied  by 
the  ancestors  of  the  L.ittje  Traverse  Bav 
Bands  of 'Jdawa  Indians.  Mn  hit;an 
during  the  late  mth  or  early  20th 
(  eritur\    Representati\  fs  of  the  Little 
Traverst-  Ba\  BaiuN   it  ()d.(\\,i  Indian^ 


specific  ceremonial  objec:t  that  is  needed 
bv  traditional  Native  American  religious 
leaders  for  the  practice  of  traditional 
Native  .American  religions  bv  present- 
da\  adhert'iits    Representatu  es  of  the 
Little  Traverse  Bav  Bands  of  Odawa 
Indians.  Michigan  also  have  identified 
the  pipe  as  a  Manitlo  (spirit)  or 
grandfather  that  was.  and  is.  a  [)art  of 
the  c ommunitv  and  as  such  could  not 
have  been  alienated  bv  any  tribal 
member 

Officials  of  the  Carnegie  Museum  of 
Natural  Historv  have  determined  that, 
pursuant  to  25  U.S. C:.  3001  (3)(f;).  the 
i:ultural  item  is  a  specific  ceremonial 
object  needed  bv  traditional  Native 
.\merican  religious  leaders  for  the 
practice  of  traditional  Native  American 
religions  b\  their  present-day  adherents. 
()ffi(  lals  of  the  Carnegie  Museum  of 
Natural  Historv  also  have  determined 
that  pursuant  to  25  C  SC.  3001  (3)(D). 
the  I  uhur.il  Item  has  ongoing  historical, 
traditional,  or  c:ultural  importance 
central  to  the  Native  American  group  or 
(  ulture  itself,  rather  than  property 
owneii  hv  an  individu.il   Lastly,  officials 
of  the  CiarntJgie  Museum  of  Natural 
Historv  have  determined  that,  pursuant 
to  25  U.S.C.  3001  (2).  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
the  sacred  object  ()b|e(  t  of  cultural 
patrimony  and  the  Little  1  laverse  Bav 
Bands  of  Odawa  Indians.  .Mu  higan. 

Representatives  oi  any  other  Indian 
tribe  that  believes  itself  tn  lie  culturalU 
affilMted  with  this  sacred  ob|ect/ob|ect 
of  cultural  patrimony  shoukl  contact  Dr 
David  R.  VVatters,  Carnegie  Museum  of 
Natural  Historv.  5800  Baum  Boulevard, 
Pittsburgh.  P.\  1520fi-370t).  telephone 
(412)  665-2e)05.  before  Nmcniber  7. 
2003.  Repatriation  of  the  sa(  red  object; 
object  of  cultural  [i.itrimnin  to  the  Little 
Traverse  Bay  Bamis  ol  OdaWii  Indians. 
Michigan  may  proceed  alter  that  d.ite  it 
no  additional  claimants  come  forward. 

The  Carnegie  Museum  of  Natural 
History  is  responsible  for  notifying  the 
Little  Traversr  ]lt\  Bands  of  Odawa 
Indians.  Michigan  that  this  notice  has 
been  published. 

Dated:  August  20,  2003. 
|ohn  Robbins, 

A.^>i>innl  Dirfctor.  Cultural  Resources. 
[PR  Doc.  03-25537  Filed  10-7-03;  8:45  am! 

BILLING  CODE  *310-70-S 


ACTION:  Notice. 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion: 
Denver  Art  Museum,  Denver,  CO 


Michigan  have  identili.HJ  tii.'  pij).'  n^  a         AGENCY:  \atiiinal  I'aik  .Ser\  ice.  Interior. 


Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the  Denver 
Art  Museum.  Denver.  CO.  The  human 
remains  were  removed  from  an 
unidentified  location  near  Prescott, 
Yavapai  County.  AZ. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  25 
use.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  human 
remains.  The  National  Park  Service  is 
not  responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Denver  Art 
Museum  professional  staff  in 
consultation  with  representatives  of  the 
Hopi  Tribe  of  .Arizona:  Navajo  Nation. 
.Arizona.  New  Mexico  and  Utah:  Pueblo 
of  Acoma.  New  Mexico;  Pueblo  of 
Cochiti.  New  Mexico;  Pueblo  of  Isleta, 
New  Mexico:  Pueblo  of  [emez,  New- 
Mexico;  Pueblo  of  Laguna.  New  Mexico; 
Pueblo  of  Nambe,  New  Mexico;  Pueblo 
of  Picuris.  New  Mexico;  Pueblo  of 
Pojoaque.  New  Mexico;  Pueblo  of  San 
Fehpe,  New  Mexico;  Pueblo  of  San 
Ildefonso.  New  Mexico;  Pueblo  of  San 
|uan.  New  Mexico;  Pueblo  of  Sandia. 
New  Mexico;  Pueblo  of  Santa  Ana.  New 
Mi'xico;  Pueblo  of  Santa  Clara.  New 
Mexico;  Pueblo  of  Santo  Domingo.  New 
Mexico;  Pueblo  of  Taos,  New  Mexico; 
Pueblo  of  Tesuque,  New  Mexico;  Pueblo 
of  Zia.  New  Mexico;  Yavapai-Prescott 
Tribe  o'^the  Yavapai  Reservation. 
.Arizona;  Ysleta  del  Sur  Pueblo  of  Texas; 
and  Zuni  Tribe  of  the  Zuni  Reservation. 
New  Mexico. 

Prior  to  1943.  human  remains 
rt^[)resenting  one  individual  were 
removed  by  an  unknown  individual 
from  an  unidentified  location  near 
Prescott.  Yavapai  County.  AZ.  The 
human  remains  consist  of  29  teeth  from 
a  single  individual  between  25  and  45 
years  old.  No  known  individual  was 
identified.  The  teeth,  along  with  a  large 
number  of  small  shell  beads,  had  been 
made  into  a  necklace.  On  March  18, 
1943.  the  necklace  was  loaned  to  the 
Denver  .Art  Museum  by  Sarah  Coolidge 
Vance  The  necklace  was  accessioned  as 
a  gift  on  January  21.  1946.  A  catalog 
card  identified  the  necklace  as 
■prehistoric  "  and  "[flrom  ruins  near 
Prescott.  Arizlonaj."  There  is  no 
indication  that  the  necklace  was 
recovered  from  a  grave  site.  The  shells 
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attached  to  necklace  do  not  meet  the 
definition  of  associated  funerary  objects 
at  25  U.S.C.  3001  (3)(A). 

The  necklace  was  examined  by 
Bridget  Ambler,  an  archeologist  at  the 
Colorado  Historical  Society.  Ms.  Ambler 
identified  the  teeth  as  more  likely  than 
not  being  from  a  Native  American 
individual,  probably  of  Puebloan 
ancestry.  Comparison  of  the  necklace  to 
documentation  of  Puebloan  ruins  in  the 
area  of  Prescott,  AZ,  led  Ms.  Ambler  to 
conclude  that  it  is  likely  to  be  associated 
with  the  Prescott  culture  and  to  date  to 
the  Pueblo  II  period  (A.D.  1100  to  1200). 
Ms.  Ambler  also  concluded  that  a 
member  of  the  Prescott  culture  owned 
and  perhaps  assembled  the  necklace. 

Yavapai  oral  tradition  indicates  a 
possible  cultural  affiliation  with  the 
prehistoric  Prescott  culture.  Some 
scholars  believe  that  the  Prescott  culture 
was  ancestral  to  modem-day  Ymnan 
speaking  Yavapai,  Havasupai,  and  other 
groups,  but  this  belief  is  not  accepted  by 
most  archeologists.  Hopi  oral  tradition 
also  indicates  a  possible  cultural 
affiliation  with  the  Prescott  culture. 

The  placement  of  human  teeth  on  a 
necklace  is  not  a  commonly  observed 
funerary  practice  in  the  ancient 
Southwest.  It  may  be  reasonable  to 
presume  that  the  use  of  teeth  on  the 
necklace  occurred  in  the  context  of 
warfare  and  that  the  teeth  originated 
from  a  member  of  a  Puebloan  group  that 
engaged  in  conflict  with  the  Prescott 
culture.  Pueblo  of  Laguna  representative 
Paul  Pino  indicated  that  the  Lagunas 
would  never  allow  a  necklace  to  be 
made  out  of  human  teeth.  Mr.  Pino 
agreed  that  the  necklace  could  well  have 
been  produced  by  a  member  of  the 
Prescott  culture  as  a  trophy  to  hold  teeth 
taken  from  a  slain  enemy  from  a 
neighboring  Puebloan  community. 
Pueblo  oral  traditions  and  archeological 
evidence  indicate  that  ancient  Puebloan 
societies  have  a  relationship  of  shared 
group  identity  with  21  modern  Pueblo 
communities. 

Officials  of  the  Denver  Art  Museum 
have  determined  tliat,  pursuant  to  25 
U.S.C.  3001  (9-10),  the  human  remains 
described  above  represent  the  physical 
remains  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
Denver  Art  Museum  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  the  Native 
American  human  remains  and  the  Hopi 
Tribe  of  Arizona;  Pueblo  of  Acoma,  New 
Mexico;  Pueblo  of  Cochiti,  New  Mexico; 
Pueblo  of  Isleta.  New  Mexico;  Pueblo  of 
lemez,  New  Mexico;  Pueblo  of  Lagiuia, 
New  Mexico;  Pueblo  of  Nambe,  New 
Mexico;  Pueblo  of  Picuris,  New  Mexico; 


Pueblo  of  Pojoaque.  New  Mexico; 
Pueblo  of  San  Felipe,  New  Mexico; 
Pueblo  of  San  Ildefonso,  New  Mexico; 
Pueblo  of  San  Juan.  New  Mexico; 
Pueblo  of  Sandia,  New  Mexico;  Pueblo 
of  Santa  Ana.  New  Mexico;  Pueblo  of 
Santa  Clara,  New  Mexico;  Pueblo  of 
Santo  Domingo.  New  Mexico;  Pueblo  of 
Taos,  New  Mexico;  Pueblo  of  Tesuque, 
New  Mexico;  Pueblo  of  Zia.  New 
Mexico;  Ysleta  del  Sur  Pueblo  of  Texas: 
and  Zuni  Tribe  of  the  Zimi  Reservation, 
New  Mexico. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
should  contact  Nancy  J.  Blomberg, 
Curator  of  Native  Arts,  Denver  Art 
Museum,  100  West  14th  Avenue 
Parkway,  Denver,  CO  80204,  telephone 
(720)  913-0160,  before  November  7, 
2003.  Repatriation  of  the  human 
remains  to  the  Hopi  Tribe  of  Arizona; 
Pueblo  of  Acoma,  New  Mexico:  Pueblo 
of  Cochiti,  New  Mexico;  Pueblo  of 
Isleta,  New  Mexico;  Pueblo  of  Jemez, 
New  Mexico;  Pueblo  of  Laguna,  New 
Mexico;  Pueblo  of  Nambe,  New  Mexico; 
Pueblo  of  Picuris.  New  Mexico;  Pueblo 
of  Pojoaque,  New  Mexico;  Pueblo  of  San 
Felipe,  New  Mexico;  Pueblo  of  San 
Ildefonso,  New  Mexico;  Pueblo  of  San 
Juan,  New  Mexico;  Pueblo  of  Sandia, 
New  Mexico;  Pueblo  of  Santa  Ana,  New 
Mexico;  Pueblo  of  Santa  Clara.  New 
Mexico;  Pueblo  of  Santo  Domingo,  New 
Mexico:  Pueblo  of  Taos,  New  Mexico: 
Pueblo  of  Tesuque,  New  Mexico;  Pueblo 
of  Zia,  New  Mexico;  Ysleta  del  Sur 
Pueblo  of  Texas;  and  Zuni  Tribe  of  the 
Zuni  Reservation,  New  Mexico  may 
proceed  after  that  date  if  no  additional 
claimants  come  forward. 

The  Denver  Art  Museum  is 
responsible  for  notifying  the  Hopi  Tribe 
of  Arizona;  Navajo  Nation,  Arizona. 
New  Mexico  and  Utah;  Pueblo  of 
Acoma,  New  Mexico;  Pueblo  of  Cochiti, 
New  Mexico;  Pueblo  of  Isleta,  New 
Mexico;  Pueblo  of  Jemez.  New  Mexico; 
Pueblo  of  Laguna,  New  Mexico;  Pueblo 
of  Nambe,  New  Mexico;  Pueblo  of 
Picuris,  New  Mexico;  Pueblo  of 
Pojoaque,  New  Mexico;  Pueblo  of  San 
Felipe,  New  Mexico;  Pueblo  of  San 
Ildefonso.  New  Mexico;  Pueblo  of  San 
Juan,  New  Mexico;  Pueblo  of  Sandia, 
New  Mexico;  Pueblo  of  Santa  Ana,  New 
Mexico;  Pueblo  of  Santa  Clara,  New 
Mexico;  Pueblo  of  Santo  Domingo,  New 
Mexico;  Pueblo  of  Taos,  New  Mexico; 
Pueblo  of  Tesuque,  New  Mexico;  Pueblo 
of  Zia,  New  Mexico;  Yavapai-Prescott 
Tribe  of  the  Yavapai  Reservation, 
Arizona;  Ysleta  del  Sur  Pueblo  of  Texas; 
and  Zuni  Tribe  of  the  Zuni  Reservation. 
New  Mexico  that  this  notice  has  been 
published. 


Dated:  August  11.  2003. 
John  Robbins. 

Assistant  Director.  Cultural  Resources. 
[FR  Doc.  03-25533  Filed  10-7-03;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion:  Illinois 
State  Museum,  Springfield,  iL 

agency:  National  Park  Sen-ice.  Interior. 
ACTION:  Notice. 


Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003.  of  the 
completion  of  an  inventory-  of  human 
remains  in  the  possession  of  Illinois 
State  Museum,  Springfield,  IL. 

This  notice  is  published  as  part  of  the 
National  Park  Ser\'ice's  administrative 
responsibilities  under  NAGPRA.  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  human 
remains.  The  National  Park  Ser\  ice  is 
not  responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Illinois  State 
Museum  professional  staff  in 
consultation  with  representatives  of  the 
Cherokee  Nation,  Oklahoma:  Eastern 
Band  of  Cherokee  Indians  of  North 
Carolina:  and  United  Keetoowah  Band 
of  Cherokee  Indians  in  Oklahoma. 

Prior  to  1962.  human  remains 
representing  one  individual  were 
removed  from  an  unknown  location  by 
an  unidentified  person  or  persons.  The 
remains  were  later  donated  to  the 
Quincy  Museum  of  Natural  Histor\'  and 
Art,  Quincy,  IL.  In  1991,  the  Quincy 
Museum  of  Natinal  Histor\'  and  Art 
transferred  possession  and  control  of  the 
human  remains  to  the  Illinois  State 
Museum.  The  transfer  inventory 
identifies  the  remains  as  "Cherokee 
Indian  skull."  No  known  individual  was 
identified.  No  associated  funerar\' 
objects  are  present. 

Review  of  the  cranial  morphology 
indicates  that  the  individual  is  likely  to 
be  Native  American.  The  Cherokee 
Indians  are  represented  by  three 
present-day  Indian  tribes,  the  Cherokee 
Nation,  Oklahoma;  Eastern  Band  of 
Cherokee  Indians  of  North  Carolina:  and 
United  Keetoowah  Band  of  Cherokee 
Indians  in  Oklahoma. 

Officials  of  the  Illinois  State  Museum 
have  determined  that,  pursuant  to  25 
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U.S.C:,  3001  (9-10),  the  humdii  rt'rn<iin.s 
described  db()\>'  repreient  the  [)h\sical 
remains  uf  one  indi\idudl  of  Native 
American  ancestry.  CJfficials  of  the 
Illinois  State  Mus>'um  also  have 
determined  that,  pursuant  to  25  U.S.C. 
JOOl  12).  there  is  a  relationship  of 
shared  t^mup  identitv  that  can  be 
reasonablv  trat  ed  between  the  Native 
American  human  remain^  and  dh' 
Cherokee  Nation.  Oki.ih'im.i   K,is!t'ni 
Band  of  Cherokee  Indian-  ■  I  Nurth 
Carolina,  and  I'nited  keetnowafi  Band 
of  Cherokee  Indians  in  Oklahoma, 

Representatives  of  any  other  Indian 
tribe  that  lielieves  itself  to  be  culturallv 
affiliated  with  the  human  remains 
should  contact  Dr  Robert  E.  Warren. 
Curator  of  Anthropolog\ .  Illinois  State 
Museum    1011  East  Ash  Street. 
Springfielil.  IL  6270:1-3535,  telephone 
(217)  .524-7903.  before  November  7, 
2003.  Repatriation  of  the  human 
remain^  to  the  Cherokee  Nation. 
Oklahoma.  Eastern  Band  of  Cherokee 
Indians  of  North  Carolina:  and  United 
keefoouah  Band  of  Cherokee  Indians  in 
( )kl.ih(uiia  mav  proceed  after  that  date  if 
no  additional  claimants  come  forward. 

The  Illinois  State  Museum  is 
responsible  for  notifv'ing  the  Cherokee 
Natmn  Oklahoma;  Eastern  Band  of 
Chen  ikee  Indians  of  North  Carolina;  and 
Inited  Keetoowah  Band  of  Cherokee 
Indians  in  Oklahoma  that  this  notice  has 
been  published. 

Dated:  August  22.  200.3. 
)ohn  Robbins, 

.\.^.^._^;a.•u•  Dtrnclor.  Cultural  Resources. 
jFR  Doc.  03-25539  Filed  10-7-03:  8:45  ami 

BILLING  CODE  43'>  '3  3 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion:  Illinois 
State  Museum,  Springfield,  IL 

AGENCY:  National  Park  S'.TVice.  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 

with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPR.\),  25  U.S.C.  3003.  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  Illinois 
State  Museum,  Springfield,  IL.  The 
human  remains  were  removed  from 
Montana. 

This  notice  is  published  as  part  of  the 
National  Park  Sen,'ice's  administrative 
respimsihdities  under  NAGPR.\.  25 
I '  St;    iOO.l  ld)(3).  The  determinations 
w  ithin  this  notice  are  the  sole 
responsibility  of  the  museum. 
institution,  or  Federal  a^enrv  that  has 


control  of  the  Native  .Amerif.an  human 
remains   The  National  P<irk  Service  is 
not  res[ionsible  for  the  determinations 
within  this  notice. 

A  lietailed  assessment  of  the  human 
remains  v\as  made  hv  Illinois  State 
Museum  professional  stalt  in 
consultation  with  representatues  ot  the 
Chevenne-Arapaho  Tribes  uf  Oklahinna 
and  the  Northern  (Tievenne  Tribe  of  the 
Northern  (.lie\enne  Indian  Reservation, 
Miiht.ina. 

In  the  late  iqtxis.  liuinan  remains 
fpresentini;  one  individual  v\ere 
remo\e{i  from  an  unspecified  site  in 
M(;ntdna  hv  Ur.  Ronald  Gordon.  The 
human  remains  were  reportedly 
removed  from  a  road  embankment 
which  cut  through  a  known  Indian 
cemeter\'   Markings  believed  to  lia\t' 
been  made  bv  Dr.  Gor(fon  on  the  trontal 
bone  of  the  skull  read    (  he\i'iine  9 
Montana  "  Prior  to  19H7.  Ilr  (lordon 
donated  the  human  remains  to  the 
Dickson  Mounds  Museum,  a  liram  h  nt 
the  Illinois  State  Museum  The 
accession  card  indicates  that  the 
remains  are  of  a  Cheyenne  lemale.  No 
known  individual  was  identitnd   No 
associated  funerary  objects  are  iicseiit 

Review  of  the  cranial  nmrphiilir^v 
indicates  that  the  individual  is  i  le.irK 
Native  American.  The  Cheyenne  Indians 
are  represented  by  twn  present  il,i\ 
Indian  tribes,  the  Ch''M'niii'-.\rapaho 
Tribes  of  Oklahoma  and  the  Northern 
Chevenne  Tribe  of  the  Northern 
Cheyenne  Indian  Res.i\  iImu   M.mtan a 

Officials  of  the  Illinois  State  Musi'uni 
have  determined  that,  pursuant  to  i'l 
U.S.C.  3001  (9-10),  the  human  remains 
described  above  represenf  the  physical 
remains  of  one  individual  of  Native 
American  ancestiy.  Officials  of  the 
Illinois  .State  Museum  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  that  f:an  be 
reasonablv  traced  between  the  Native 
.\merican  human  remains  and  the 
Chevenne-Arapaho  Tribes  of  Oklahoma 
and  the  Northern  Cheyenne  Tribe  of  the 
Northern  Glheyenne  Indian  Reservation, 
Montana. 

Representatives  tetany  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
should  contact  Dr.  Robert  E.  Warren. 
Curator  of  Anthropology,  Illinois  State 
Museum,  1011  East  Ash  Street 
Springfield.  IL  B2703-3535,  telephone 
(217)  524-7903.  before  November  7, 
200  1    K"p  itriatiofi  of  the  human 
remains  to  the  (;he\enne-,\rapaho 
Tribes  of  Oklahoma  and  the  Northern 
Chevenne  Tribe  of  the  Northern 
Chevenne  Indian  Keser\,ition   Montan.i 
may  proceed  .dter  that  date  d  no 
addition;il  i  l.iiiii mis  i  Mine  Inrw.ird. 


The  Illinois  State  Museum  is 
responsible  for  notifying  the  Cheyenne- 
Arapaho  Tribes  of  Oklahoma  and  the 
Northern  Cheyenne  Tribe  of  the 
Northern  Chevenne  Indian  Reservation. 
Montana  that  this  notice  has  been 
published. 

Daifd   August  2S,  2003. 
|ohn  Robbins. 

As!<istant  Din'ftor.  Cultiinil  Resources. 

[KR  Uoc   ():i-25541  Fded  10-7-03:  8:43  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion: 
Phoebe  A.  Hearst  Museum  of 
Anthropology,  University  of  California, 
Berkeley,  Berkeley,  CA 

AGENCY:  .National  Park  Service,  Interior. 
ACTION:  Notice. 


Notice  is  here  given  in  accordance 

with  the  Native  .Xmerican  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  WS.C.  3003. of  the 
(  oiiipletion  of  an  inventory  of  an 
]n\entor\'  (d'  human  remains  and 
asstjciated  funerary  objects  in  the 
possession  of  the  Phoebe  A.  Hearst 
Museum  of  Anthropology.  Universitv  of 
(alifornia.  Berkelev.  Berkeley.  (L\,  The 
human  rem.uns  ,ind  associated  funerary 
ol)|e(ts  were  ienio\ed  from  site 
4."ikL242.  also  known  as  Millers  Island 
site  20  and  21.  Klickitat  (^ountv,  VVA. 

This  notice  is  |)ublished  as  part  of  the 
National  Park  Service's  administrative 
resp(uisibilities  under  NAGPRA.  2'^ 
U.S.C    1003  (d)(3).  The  dfderminations 
within  this  notice  are  the  sole 
res[)onsihilit\  id  the  museum, 
institution,  or  I-'ederal  agencs  that  has 
contrid  of  the  Native  Am>>rican  human 
remains  and  associated  funer,iry  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

.\n  a.ssessment  id  the  human  remains. 
md  (  atalog  records  and  associatec) 
ilo<  uments  reb'\ant  to  the  human 
remains,  w.is  made  by  Phoebe  .A.  Hearst 
Museum  of  .Anthropology  professional 
staff  in  consultation  with 
representatives  of  the  T^onfederated 
Trilies  o(  the  Warm  Springs  Reser\-ation 
id  Oregon 

In  1926.  human  remains  representing 
,it  least  24  individuals  were  excavated 
from  site  4,')KL242.  also  known  as 
Millers  Island  site'20  and  21.  Klickitat 
Countv,  VVA.  bv  Dr,  lulian  H,  Steward 
and  donated  the  same  year  to  the 
Phoebe  .'\.  Hearst  Museum  of 
.\nthro[)ologv  bv  H.].  Biddle,  No  known 


Federal  Register / Vol.  68,  No.  195 /Wednesday.  October  8,  2003 /Notices 


58135 


individuals  were  identified.  The  1,610 
associated  funerary  objects  are  bracelets, 
metal  fragments,  copper  fragments, 
copper  tubes,  copper  pendants,  copper 
pendant  fragments,  copper  buttons,  iron 
fragments,  wooden  pins,  glass  beads, 
ochre-stained  leather  fragments,  matting 
fragments,  board  fragments,  basketry 
fragments,  shell  beads,  shell  pendants, 
dentalium  shells,  a  bark  fragment  with 
copper,  tube  pipes,  bone  buttons,  bone 
point  fragments,  bone  implement 
fragments,  bear  claws,  an  incised  tooth 
pendant,  whalebone  war  club  handles 
and  fragments,  bone  gaming  sticks  and 
fragments,  bone  carvings  and  fragments, 
an  ivory  pendant,  metal  buttons. 
Phoenix  metal  buttons,  arrow  points,  a 
mortar  and  pestle,  a  stone  dish,  ochre 
fragments,  awl  fragments,  a  carved  lava 
fragment,  headdress  fragments  and 
car\'ings,  rock  fragments,  and  an  iron 
tomahawk  head. 

The  style  of  manufacture  of  associated 
funerary  objects  and  burial  contexts 
indicate  that  the  human  remains  are  of 
Native  American  individuals.  The 
presence  of  items  of  Euroamerican 
manufacture  date  the  burials  to  the  19th 
century.  The  site  is  located  within  the 
aboriginal  territory  of  the  Confederated 
Tribe.s  of  Warm  Springs,  specifically  the 
Tenino,  based  on  the  territory  described 
in  Volume  1 2  of  the  Handbook  of  North 
American  Indians. 

Officials  of  the  Phoebe  A.  Hearst 
Museum  of  Anthropology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (9-10),  the  human  remains 
described  above  represent  the  physical 
remains  of  at  least  24  individuals  of 
Native  American  ancestry.  Officials  of 
the  Phoebe  A.  Hearst  Museum  of 
.-Xnthropology  also  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (3)(A), 
the  1.610  objects  described  above  are 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony.  Lastly, 
officials  of  the  Phoebe  A.  Hearst 
Museum  of  Anthropology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  the  Native 
American  hiunan  remains  and 
associated  funerary  objects  and  the 
Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  cidturally 
affiliated  with  the  human  remains  and 
associated  funerary  objects  should 
contact  C.  Richard  Hitchcock,  NAGPRA 
Coordinator,  Phoebe  A.  Hearst  Musemn 
of  Anthropology,  University  of 
California,  Berkeley,  Berkeley  CA 
94720,  telephone  (510)  642-6096,  before 


November  7,  2003.  Repatriation  of  the 
human  remains  and  associated  funerar\' 
objects  to  the  Confederated  Tribes  of  the 
Warm  Springs  Reservation  of  Oregon 
may  proceed  after  that  date  if  no 
additional  claimants  come  forward. 
The  Phoebe  A.  Hearst  Museum  of 
Anthropology  is  responsible  for 
notifying  the  Confederated  Tribes  of  the 
Warm  Springs  Reservation  of  Oregon 
that  this  notice  has  been  published. 

Dated:  August  27,  2003. 
John  Robbins, 

Assistant  Director.  Cultural  Hesources. 
[FR  Doc.  03-25540  Filed  10-7-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion:  UCLA 
Fowler  Museum  of  Cultural  History, 
University  of  California,  Los  Angeles, 
Los  Angeles,  CA,  and  California 
Department  of  Parks  and  Recreation, 
Sacramento,  CA 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice. 


Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003.  of  the 
completion  of  an  inventory-  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  UCLA  Fowler 
Museum  of  Cultural  History.  Universitv 
of  California.  Los  Angeles,  Los  Angeles. 
CA,  and  in  the  control  of  the  California 
Department  of  Parks  and  Recreation, 
Sacramento.  CA.  The  human  remains 
and  associated  funerary  objects  u  ere 
removed  from  Anza-Borrego  Desert 
State  Park.  San  Diego  County.  CA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  UCLA  Fowler 
Museum  of  Cultural  History  and 
California  Department  of  Parks  and 
Recreation  professional  staff  in 
consultation  with  members  of  the 
Kumeyaay  Cultural  Repatriation 
Committee,  authorized  NAGPRA 
representative  of  the  Barona  Group  of 
Capitan  Grande  Band  of  Mission  Indians 


of  the  Barona  Reservation.  California; 
Campo  Band  of  Diegueno  Mission 
Indians  of  the  Campo  Indian 
Reservation,  California:  Cuyapaipe 
Community  o*  Diegueno  Mission 
Indians  of  the  Cuyapaipe  Reservation. 
California;  Inaja  Band  of  Diegueno 
Mission  Indians  of  the  Inaja  and  Cosmit 
Reservation,  California;  Jamul  Indian 
V^illage  of  California;  La  Posta  Band  of 
.   Diegueno  Mission  Indians  of  the  La 
Posta  Indian  Reservation,  California; 
Manzanita  Band  of  Diegueno  Mission 
Indians  of  the  Manzanita  Reservation, 
California;  Mesa  Grande  Band  of 
Diegueno  Mission  Indians  of  the  Mesa 
Grande  Reser\ation.  California:  San 
Pasqual  Band  of  Diegueno  Mission 
Indians  of  California:  Santa  Ysabel  Band 
of  Diegueno  Mission  Indians  of  the 
Santa  Ysabel  Reservation.  California: 
Sycuan  Band  of  Diegueno  Mission 
Indians  of  California:  and  V'iejas  (Barun 
Long)  Group  of  Capitan  Grande  Band  of 
Mission  Indians  of  the  V'iejas 
Reservation.  California. 

In  1958.  human  remains  representing 
a  minimum  of  five  individuals  were 
removed  from  five  cremation  sites  (SDI- 
335.  SDI-359.  SDI-379.  SDI-434.  and 
SDI-526)  in  Anza-Borrego  Desert  State 
Park.  San  Diego  County.  CA.  bv  Dr. 
Clement  Meighan.  No  known 
individuals  were  identified.  The  675 
associated  funerary  objects  are  3  basket 
fragments.  56  shell  beads.  2  glass  beads. 
4  chipped  stones.  1  deer  bone.  1  worked 
bone,  41  flakes.  1  bag  of  cordage 
fragments.  1  bag  of  shell  fragments.  9 
shell  ornaments  and  pendants.  1  haliotis 
shell  fragment.  1  obsidian  point.  553 
ceramic  sherds,  and  1  bifacial  mano. 

In  1959,  human  remains  representing 
a  minimum  of  three  individuals  were 
removed  from  the  Angelina  Springs 
cremation  site  (SDI^53)  in  Anza- 
Borrego  Desert  State  Park.  San  Diego 
County.  CA.  by  )oan  Townsend.  a 
Universiiy  of  California.  Los  Angeles 
anthropology  student.  No  known 
individuals  were  identified.  The  four 
associated  funerary  objects  are  one 
burned  steatite  pipe,  one  bag  of  steatite 
fragments,  one  bag  of  charcoal 
fragments,  and  one  bag  of  burned 
animal  bones. 

The  collections  described  above  were 
made  during  a  survey  of  the  Anza- 
Borrego  Desert  State  Park.  super\'ised  by 
Dr.  Clement  Meighan  of  the  University 
of  California,  Los  Angeles  and 
supported  by  the  California  Department 
of  Parks  and  Recreation.  According  to 
Dr.  Meighan.  in  a  1959  article 
"Archaeological  Resources  of  Borrego 
Desert  State  Park,"  the  sites  from  which 
the  cultural  items  were  removed  are 
located  in  an  area  formerly  occupied  by 
two  Yuman  groups,  the  Northern 
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Diegupno  and  the  Kamia.  both  of  which 
aif  ancestral  to  present-day  Kumevaay 
tjroups  Also  according;  to  Dr  Meighan. 
"the  sites  seem  to  belong  to  the  pottery- 
using  period,  which  is  to  say  since 
db(/ut  1000  .AD  "  Some  sites  in  the  area 
have  been  dated  intt)  the  Historu 
period.  A  spokesman  for  the  Kumeyaay 
Cultural  Repatriation  Committee  also 
identified  Anza-Borrego  Desert  State 
Park  as  within  the  traditional  territory  of 
the  Kumevaav.  The  artifacts  and  burial 
practices  are  consistent  with  others 
documented  as  associated  with  the 
indigenous  inhabitants  of  the  area.  The 
Kumevaav  Indians  are  represented  by 
the  present-dav  Indian  tribes  that  are 
members  of  the  Kumeyaay  ("ultural 
Repatriation  Committee. 

Officials  of  the  California  Department 
of  Parks  and  Recreation  have 
determined  that,  pursuant  to  25  U.S.C. 
M)0\  I'J-IO).  the  human  remains 
described  above  represent  the  physical 
remains  of  eight  individuals  <if  .Native 
.American  ancestry  .  Officials  of  the 
California  Department  of  Parks  and 
Recreation  also  have  determined  that, 
pursuant  to  25  CSC.  3001  (3)(A).  the 
679  objects  described  above  are 
reasonablv  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  a>  part  of 
the  death  rite  or  ceremcmy.  Lastly, 
officials  of  the  California  Department  of 
Parks  and  Recreation  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2j. 
there  is  a  relationship  of  shared  gnjup 
identity  that  can  be  reasonably  traced 
between  the  Native  .American  human 
remains  and  associated  funerary  objects 
and  the  Barona  Group  of  Capitan 
Crande  Band  of  Mission  Indians  of  the 
Barona  Reser\ation,  California:  Campo 
Band  of  Diegueno  Nhssion  Indians  of 
the  Campo  Indian  Reservation. 
California;  Cuvapaipe  Community  of 
Diegueno  Mission  Indians  of  the 
Cuvapaipe  Reservation.  California;  Inaja 
Band  of  Diegueno  Mission  Indians  of 
the  Inaja  and  Cosmit  Reservation, 
California;  lamul  Indian  Village  of 
(lalifornia;  La  Posta  Band  of  Diegueno 
Mission  Indians  of  the  La  Posta  Indian 
Reservation.  California;  Manzanita  Band 
of  Diegueno  Mission  Indian  ■•  nf  the 
Manzanita  Res^'rvatlon.  Califcjrnia;  Mesa 
Grande  Band  of  Diegueno  Mission 
Indians  of  the  Mesa  Grande  Reservation, 
("alifornia.  San  Pasqual  Band  of 
Diegueno  Mission  Indians  of  (;alif(jrnia; 
Santa  Ysabel  Band  of  Diegueno  .Mission 
Indians  of  the  Santa  Ysabel  Reservation. 
California;  Sycuan  Band  of  Diegueno 
Mission  Indians  of  California,  and 
Viejas  (Baron  Long)  Group  of  Capitan 
Grande  Band  of  Mission  Indians  of  the 
Viejas  Reservation,  California 


Representatives  of  anv  other  Indian 

tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains  and 
associated  funt>rar\  ob|ects  should 
contact  Paulette  Hennurn,  N'AGPRA 
Coordinator.  C'ultural  Resources 
Division.  California  State  Parks.  P.O. 
Bo.\  942H9H.  Sacramento.  CA  9429fi- 
0001.  telephone:  (91B)  653-7976.  before 
November  7,  2003.  Repatriation  of  the 
human  remains  and  associated  funerary 
obiects  to  the  Kuinevaav  (Cultural 
Repatriation  Committee  on  behalf  of  the 
Barona  Group  of  Capitan  (Jrande  Band 
of  Mission  Indians  ot  the  Barona 
Reservation.  California;  Campo  Band  of 
Diegueno  Mission  Indians  of  the  Campo 
Indian  Reservation.  California; 
Cuyapaipe  Communitv  of  Diegueno 
Mission  Iniiians  of  the  Cuyapaipe 
Reservation.  (California;  Inaja  Band  of 
Diegutmo  Missiim  Indi.uis  of  the  Inaja 
and  Cosmit  Reservation,  (ialifornia; 
lamul  Indian  \'iliage  of  California;  La 
Posta  Band  of  Diegueno  Mission  Indians 
of  thf  La  Posta  Indian  Reservation. 
California;  Manzanita  Band  of  Diegueno 
Mission  Imiians  of  the  Manzanita 
Reservation.  California;  Mesa  Grande 
Band  nf  Diegueno  Mission  Indians  of 
the  Mesa  Grande  Reservation. 
California;  San  Pasqual  Band  of 
Diegueno  Mission  Indians  of  California; 
Santa  Ysabel  Band  of  Diegueno  Mission 
Indians  of  the  Santa  Ysabel  Reservation. 
California:  Sycuan  Band  of  Diegueno 
Mission  Indians  of  California;  and 
Viejas  (Baron  LongI  Cmup  of  Capitan 
Grande  Band  nt  Mi^^ion  Indians  of  the 
Viejas  Reservation.  ( l.ilitnnii.i  may 
proceed  after  that  date  it  im  .idditional 
claimants  come  forward 

The  California  Department  ol  P.irks 
and  Recreation  is  responsible  tor 
notifying  the  Kume\aav  (iultural 
Repatriation  Committee,  the  Barona 
Group  of  t;apitan  Grande  Band  of 
Mission  IndiiUis  of  the  Barona 
Reservation,  ('alifornia;  (Cam[)o  Band  nf 
Diegueno  Mission  Indians  of  the  Campo 
Indian  Reservation,  California; 
Cuyapaijie  Cnnimunity  of  Diegueno 
Mission  Indians  of  the  Cuyapaipe 
Reservation,  California;  Inaja  Band  ol 
Diegueno  Mission  Indians  of  the  Inaja 
.ind  Cosmit  Reservation,  ("alifornia; 
lamul  Indian  Village  of  (California;  La 
Posta  Band  of  Diegueno  Mission  Indians 
of  the  La  Posta  Indian  Reservati(m. 
California;  Manzanita  Band  of  Diegueno 
Mission  Indians  of  the  Manzanita 
Reservation,  California;  Mesa  Grande 
Band  of  Diegueno  Mission  Indians  of 
the  Mesa  (irande  Reservation, 
(California;  San  Pasqual  Band  of 
Diegueno  Mission  Indians  of  (California; 
Santa  Ysabel  Band  of  Diegueno  Mission 
Indians  of  the  Santa  Ysabel  Reservation. 


California;  Sycuan  Band  of  Diegueno 
Mission  Indians  of  California;  and 
Viejas  (Baron  Long)  Group  of  Capitan 
Grande  Band  of  Mission  Indians  of  the 
Viejas  Reservation,  CCCalifornia  that  this 
notice  has  been  published. 

Dated:  .August  6.  2003. 
|ohn  Robbins, 

Assistant  Director.  Cultural  Resources. 
[FR  Doc.  03-2,5534  Kiled  10-7-03;  8:45  am) 

BILLING  CODE  4310-70-S 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items:  UCLA  Fowler  Museum  of 
Cultural  History,  University  of 
California,  Los  Angeles,  Los  Angeles, 
CA,  and  Califorrua  Department  of 
Parks  and  Recreation,  Sacramento,  CA 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notic;e  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protei:tion  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3005,  of  the  intent 
to  repatriate  cultural  items  in  the 
possession  of  the  UCLA  Fowler 
Museum  of  (Cultural  History.  University 
of  (California.  Los  Angeles.  Los  Angeles. 
CA.  and  in  the  control  of  the  California 
Department  of  Parks  and  Recreation. 
Sacramento.  (CA,  that  meet  the 
definition  of  "unassociated  funerary 
objects'  under  25  U.S.C.  3001.  The" 
unassociated  funerary  objects  were 
removed  from  Anza-Borrego  Desert 
State  Park,  San  Diego  County,  CA. 

This  notice  is  published  as  part  of  the 
National  Park  .Service's  administrative 
respcmsibilities  under  NAGPRA.  25 
U.S.C.  3003(d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  cultural  items.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

The  592  cultural  items  are  337  animal 
b(jnes.  4  glass  bottle  fragments.  1 
modified  glass  fragment,  6  unidentified 
glass  fragments.  1  burned  clay  fragment, 
1  metal  button.  1  cog  stone.  1  bone 
scraper  fragment.  44  stone  flakes,  189 
ceramic  sherds  and  fragments,  2  shell 
fragments.  1  ceramic  pipe  fragment,  and 
4  projectile  point  fragments. 

In  January'  and  March  of  1958,  Dr. 
Clement  Meighan,  of  the  University  of 
California,  Los  Angeles,  and  his 
students  removed  human  remains  and 
funerary  objects  from  several  sites  in 
Anza-Borrego  Desert  State  Park,  San 
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Diego  County,  CA,  during  a  survey 
project  supported  by  the  California 
Department  of  Parks  and  Recreation. 
The  human  remains  and  associated 
funerary  objects  are  described  in  a 
companion  notice  of  inventory 
completion.  The  unassociated  funerary 
objects  were  collected  from  two 
apparent  cremation  sites  within  Anza- 
Borrego  Desert  State  Park.  Dr.  Meighan 
and  his  students  collected  89  ceramic 
sherds  and  24  stone  flakes  from  site  CA- 
SDI-443,  also  known  as  SF-74,  and  335 
heavily  burned  and  2  unbumed  animal 
bones,  100  ceramic  sherds  and 
fragments,  20  stone  flakes,  7  glass 
fragments,  4  projectile  point  fragments. 
4  glass  bottle  fragments,  2  shell 
fragments,  1  ceramic  pipe  fragment,  1 
bone  scraper  fragment,  1  burned  clay 
fragment,  1  metal  button,  1  cog  stone, 
and  1  bone  scraper  from  site  CA-SDI- 
489. 

According  to  Dr.  Clement  Meighan  in 
a  1959  article  "Archaeological 
Resources  of  Borrego  Desert  State  Park," 
the  two  sites  from  which  the  cultural 
items  were  removed  are  located  in  an 
area  formerly  occupied  by  two  Yuman 
groups,  the  Northern  Digueno  and  the 
Kamia,  both  of  which  are  ancestral  to 
present-day  Kumeyaay  groups.  Also 
according  to  Dr.  Meighan,  "die  sites 
seem  to  belong  to  the  pottery-using 
period,  which  is  to  say  since  about  1000 
AD."  Some  sites  in  the  area  have  been 
dated  into  the  Historic  period.  A 
spokesman  for  the  Kumeyaay  Cultured 
Repatriation  Committee  also  identified 
Anza-Borrego  Desert  State  Park  as 
within  the  traditional  territory  of  the 
Kumeyaay.  The  artifacts  are  consistent 
with  others  documented  as  associated 
with  the  indigenous  inhabitants  of  the 
area.  The  Kumeyaay  Indians  are 
represented  by  the  present-day  Indian 
tribes  that  are  members  of  the 
Kumeyaay  Cultural  Repatriation 
Committee. 

Officials  of  the  California  Department 
of  Parks  and  Recreation  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3)(B).  the  cultural  items  described 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  from  a  specific  burial  site 
of  a  Native  American  individual. 
Officials  of  the  California  Department  of 
Parks  and  Recreation  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001(2),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  the  unassociated 
funerary  objects  and  the  Barona  Group 
of  Capitan  Grande  Band  of  Mission 


Indians  of  the  Barona  Reservation, 
California;  Campo  Band  of  Diegueno 
Mission  Indians  of  the  Campo  Indian 
Reservation,  California;  Cuvapaipe 
Community  of  Diegueno  Mission 
Indians  of  the  Cuyapaipe  Reser\'ation. 
California;  Inaja  Band  of  Diegueno 
Mission  Indians  of  the  Inaja  and  Cosmit 
Reservation,  California;  Jamul  Indian 
Village  of  California;  La  Posta  Band  of 
Diegueno  Mission  Indians  of  the  La 
Posta  Indian  Reservation,  California; 
Manzanita  Band  of  Diegueno  Mission 
Indians  of  the  Manzanita  Reservation, 
California;  Mesa  Grande  Band  of 
Diegueno  Mission  Indians  of  the  Mesa 
Grande  Reservation,  California;  San 
Pasqual  Band  of  Diegueno  Mission 
Indians  of  California;  Santa  Ysabel  Band 
of  Diegueno  Mission  Indians  of  the 
Santa  Ysabel  Reser\'ation.  California; 
Sycuan  Band  of  Diegueno  Mission 
Indians  of  California;  and  Viejas  (Baron 
Long]  Group  of  Capitan  Grande  Band  of 
Mission  Indians  of  the  Viejas 
Reservation,  California. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  unassociated  funerary 
objects  should  contact  Paulette 
Hennum,  NAGPRA  Coordinator, 
Cultural  Resources  Division.  California 
State  Parks,  P.O.  Box  942896. 
Sacramento.  CA  94296-0001,  telephone 
(916)  653-7976,  before  November  7. 
2003.  Repatriation  of  the  unassociated 
funerary'  objects  to  the  Kumeyaay 
Cultural  Repatriation  Committee  on 
behalf  of  the  Barona  Group  of  Capitan 
Grande  Band  of  Mission  Indians  of  the 
Barona  Reservation,  California:  Campo 
Band  of  Diegueno  Mission  Indians  of 
the  Campo  Indian  Reservation, 
California;  Cuyapaipe  Community  of 
Diegueno  Mission  Indians  of  the 
Cuyapaipe  Reservation,  California;  Inaja 
Band  of  Diegueno  Mission  Indians  of 
the  Inaja  and  Cosmit  Reservation. 
California;  Jamul  Indian  Village  of 
California;  La  Posta  Band  of  Diegueno 
Mission  Indians  of  the  La  Posta  Indian 
Reservation,  California;  Manzanita  Band 
of  Diegueno  Mission  Indians  of  the 
Manzanita  Reservation,  California;  Mesa 
Grande  Band  of  Diegueno  Mission 
Indians  of  the  Mesa  Grande  Reservation. 
California;  San  Pasqual  Band  of 
Diegueno  Mission  Indians  of  California; 
Santa  Ysabel  Band  of  Diegueno  Mission 
Indians  of  the  Santa  Ysabel  Reservation. 
California;  Sycuan  Band  of  Diegueno 
Mission  Indians  of  California;  and 
Viejas  (Baron  Long)  Group  of  Capitan 
Grande  Band  of  Mission  Indians  of  the 
Viejas  Reservation,  California  may 
proceed  after  that  date  if  no  additional 
claimants  come  forward. 

The  California  Department  of  Parks 
and  Recreation  is  responsible  for 


notif\'ing  the  Kumeyaay  Cultural 
Repatriation  Committee,  the  Barona 
Group  of  Capitan  Grande  Band  of 
Mission  Indians  of  the  Barona 
Reservation,  California;  Campo  Band  of 
Diegueno  Mission  Indians  of  the  Campo 
Indian  Reser\'ation.  California: 
Cuyapaipe  Community  of  Diegueno 
Mission  Indians  of  the  Cuyapaipe 
Reservation,  California;  Inaja  Band  of 
Diegueno  Mission  Indians  of  the  Inaja 
and  Cosmit  Reservation,  California: 
Jamul  Indian  Village  of  California;  La 
Posta  Band  of  Diegueno  Mission  Indians 
of  the  La  Posta  Indian  Reser\'ation, 
California;  Manzanita  Band  of  Diegueno 
Mission  Indians  of  the  Manzanita 
Reservation.  California;  Mesa  Grande 
Band  of  Diegueno  Mission  Indians  of 
the  Mesa  Grande  Reser\ation. 
California;  San  Pasqual  Band  of 
Diegueno  Mission  Indians  of  California; 
Santa  Ysabel  Band  of  Diegueno  Mission 
Indians  of  the  Santa  Ysabel  Resenation, 
California;  Sycuan  Band  of  Diegueno 
Mission  Indians  of  California;  and 
Viejas  (Baron  Long)  Group  of  Capitan 
Grande  Band  of  Mission  Indians  of  the 
Viejas  Reservation.  California  that  this 
notice  has  been  published. 

Dated:  August  6,  200,'i. 
John  Robbins, 

Assistant  Director.  Cultural  Resource!.. 
[FR  Doc.  03-2.5.536  Filed  10-7-03;  8;45  am) 

BILLING  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion: 
University  of  California,  Riverside, 
Riverside,  CA,  and  U.S.  Department  of 
the  Interior,  Bureau  of  Indian  Affairs, 
Washington,  DC 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003.  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the 
University  of  California,  Riverside, 
Riverside.  CA.  and  in  the  control  of  the 
U.S  Department  of  the  Interior,  Bureau 
of  Indian  Affairs,  Washington,  DC.  The 
human  remains  were  removed  from  the 
Agua  Caliente  Indian  Reservation, 
Riverside  County,  CA. 

This  notice  is  published  as  part  of  the 
National  Park  Ser\'ice's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003(d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum. 
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institutmn.  or  Federal  agency  that  has 
cnntrtil  of  the  Native  American  human 
remains  The  Natinnal  Park.  .Service  is 
not  responsible  for  the  iteterminations 
\\  ithin  this  notice 

A  detailed  assessment  ot  the  human 
remains  was  made  bv  the  University  of 
California.  Riversi<ie  professional  staff 
in  lonsultation  with  the  (^ahuilla  Inter 
Tribal  Repatriation  flommittef. 
representing  the  .\t)ua  tialiente  Band  ot 
Cahuilla  huiians  of  the  Agua  Caliente 
Indian  Reservation.  ( 'alifornia. 
Augustine  Band  of  Cahuilla  Mission 
Indians  of  the  Augustine  Reservation, 
("alifornia:  Cabazon  Band  of  Cahuilla 
Mission  Indians  of  the  Cabazon 
Reservation.  California:  Cahuilla  Band 
of  Mission  Indians  of  the  CidiuiUa 
Reservation.  California;  Los  Coyotes 
Band  of  Cahuilla  Missiim  Indians  of  the 
Los  Covotes  Reservation.  California. 
Morongo  Band  of  Cahuilla  Mission 
Indians  of  the  Morf)ngn  Reservation, 
California.  Ramona  Band  or  Village  of 
t^ahuilla  Mission  Iiidian>  of  California; 
Santa  Rosa  Band  of  Cahuilla  Mission 
Indians  of  the  Santa  Rosa  Reservation, 
California:  and  Torr^^s-Martinez  Band  of 
Cahuilla  Mission  Indians  of  Cialifornia 

In  1971.  human  remains  representing 
one  individual  were  removed  from  site 
CA-RIV-51.3.  located  on  the  Agua 
Caliente  Indian  Reservation.  Riverside 
Countv.  (^A  Excavations  at  site  CA- 
RIV-513  were  conducted  by  the 
I'niversitv  of  California.  Riverside  at  the 
recjuest  of  the  tribal  council  of  the  Agua 
(ialiente  Band  of  (iahuilla  Indians  of  the 
Agua  (Caliente  Indian  Reservation. 
California  The  human  remains  consist 
of  a  single  cranial  fragment.  No  known 
individual  wa.s  identified.  No  associated 
funerarv  objects  are  present.  Site  CA- 
RIV-.51  3  contains  abundant  ceramic 
artifacts  throughout  its  depth.  No 
prt'ieramic  deposits  were  encountered 
during  the  e.xca\dtion.  The  human 
remains  are  believed  to  have  been 
buried  during  the  Late  Prehistoric: 
period  (A. D    1350  to  1770) 
Archeological  evidenc:e  indicates  that 
site  CA-RIV-513  was  used  by  the  Pass 
Division  of  the  Cahuilla  tribe, 
represented  todav  bv  the  Agua  Caliente 
Band  of  Cahuilla  Indians  of  the  Agua 
Caliente  Reservation.  California. 

Officials  of  the  University  of 
California.  Riverside  and  the  Bureau  of 
Indian  .affairs  have  determined  that, 
pursuant  to  25  I'.S.C.  3001(9-10),  the 
human  remains  listed  above  represent 
the  phvsical  remains  of  one  individual 
of  Native  American  ancestry  Officials  of 
the  University  of  California.  Riverside 
and  the  Bureau  of  Indian  .\ffairs  also 
have  determined  that,  pursuant  to  25 
use.  3001  (2),  there  is  a  relationship 
of  shared  group  identity  that  can  be 


reasonablv  traced  between  the  Native 
American  human  remains  and  the  Agua 
Caliente  Band  of  Cahuilla  Indians  of  the 
Agua  Caliente  Reservation.  California. 

Rt'[)rt'sentatu  t's  of  anv  other  Indian 
tribe  that  beheves  itself  to  be  c  ulturally 
affiliated  with  the  human  remains 
shoiiici  c  oiitac  t  Philip  I   Wilke. 
Department  of  .-\nthropology.  13,H 
VVatkins  Hall,  Universitv  of  (California. 
Riv.>rside,  Riverside,  CA  92521-0418, 
telephone  (909)  7H7-5524,  before 
Nm  ember  7.  2003   Repatriation  of  the 
human  remains  to  the  Agua  (Caluuite 
Band  of  Cahuilla  Indians  of  the  Agua 
Caliente  Reservation,  ('alifornia  may 
proceed  after  that  date  if  no  additional 
claimants  c:ome  forward 

The  Universitv  of  (California. 
Riverside  is  responsible  for  notifying  the 
(Cahuilla  Inter-Tribal  Repatriation 
(Committee  and  its  c;onstituent  members, 
the  Agua  Caliente  Band  of  Cahuilla 
Indians  of  the  Agua  Caliente  Indian 
Res(!natioii.  (California:  Augustine  Band 
of  (Cahuilla  Mission  Indians  of  the 
Augustine  Reservation.  (California; 
(Cabazon  Band  of  (Cahuilla  Mission 
Indians  of  the  (Caba/on  Rt^servation. 
( California:  (Cahuilla  H.ind  of  Mission 
Indians  ot  the  (  ahuilla  Reservation. 
California.  Los  (Covotes  Band  of  Cahuilla 
Mission  Indians  of  the  Los  Coyotes 
Reservatiim.  (California:  Morongo  Band 
of  (Cahuilla  Mission  Indians  of  the? 
Morongo  Reservation.  (California; 
Ramona  Band  or  Village  of  (Cahuilla 
Mission  Indians  of  (California:  Santa 
Rosa  Band  of  Cahuilla  Mission  Indi.ins 
of  the  Santa  Rosa  Reservation. 
California;  and  Torres-Martinez  Band  of 
Cahuilla  Mission  Indians  of  (California 
that  this  notice  has  been  published. 

Dated:  August  26.  2003. 
Inhn  Robbins, 

Assistant  Director.  Cultural  Resources 
Stewardship  and  Partnerships. 

(KR  Doc.  0.^-25f;.3a  Filt-d  l()-7-0,i:  H  4.5  ami 
BILLING  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  University  of 
Nebraska  State  Museum,  Anthropology 
Research  Division,  Lincoln,  NE; 
Correction 

agency:  National  P.irk  Service,  Interior. 
ACTION:  Notice;  correction. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 


Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003.  of  the 
c;ompletion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  University  of 
Nebraska  State  Museum,  Lincoln,  NE. 
The  human  remains  and  associated 
funerarv  objects  were  removed  from  six 
localities  in  Knox  ("ounty,  NE. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  {d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
c:ontrol  of  the  Nativ"  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

This  notice  corrects  the  list  of 
associated  funerarv  objects  from  the 
Ponca  Fort  Site  (Nanza),  25KX001.  in 
Knox  County,  NE.  Officials  of  the 
Universitv  of  Nebraska  State  Museum 
have  identified  the  wing  bone  of  an 
eagle  in  the  museum  collections  and, 
based  on  museum  records,  have 
determined  that  it  is  an  associated 
funerarv  object  that  was  originally 
placed  with  the  remains  of  an 
individual  at  this  site. 

In  the  notir:e  of  inventory  completion 
published  on  behalf  of  the  museum  in 
the  Federal  Register  of  September  19, 
1995  (FR  doc.  95-23153,  pages  48522- 
48523),  paragraphs  4,  16  and  17  are 
corrected  bv  substituting  the  following 
three  paragraphs: 

Human  remains  from  the  Ponca  Fort 
Site  (Nanza),  25KX001,  Knox  County, 
NE.  represent  fiB  individuals.  No  known 
individuals  were  identified.  A  total  of 
5.311  cultural  items  are  associated  with 
these  burials,  including  wood  (bark 
fragments,  scraper,  shaft  smoother,  and 
shaft  straightener).  copper  (beads, 
bracelets,  bells,  buttons,  coils,  neck 
rings,  projectile  points,  rings,  sheets, 
and  cones),  glass  (beads  and  button), 
pipestone  (banner  stone  and  pipe 
fragments),  bone  (bison  tools,  pendant, 
hair  pipe  bead,  and  eagle  wing  bone), 
stone  (grinding  slab  and  unknown 
artifact),  iron  (ax,  bracelets,  projectile 
points  and  fragments),  lead  (bracelet 
and  coils),  leather  fragments,  and  shell 
(unmodified  shell  and  gorgets). 

(Officials  of  the  University  of  Nebraska 
State  Museum  have  determined  that, 
pursuant  to  25  U.S.C.  3001(9-10),  the 
human  remains  described  above 
represent  the  physical  remains  of  86 
individuals  of  Native  American 
ancestrv.  Officials  of  the  University  of 
Nebraska  State  Museum  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001(3)(A),  the  5,928  objects  described 
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above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the 
University  of  Nebraska  State  Museum 
have  determined  that,  pursuant  to  25 
U.S.C.  3001(2),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  the  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Ponca  Tribe  of  Indians  of  Oklahoma  and 
Ponca  Tribe  of  Nebraska. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  remains  and 
associated  funerary  objects  should 
contact  Priscilla  Grew,  NAGPRA 
Coordinator,  University  of  Nebraska- 
Lincoln,  301  Bessey  Hall,  Lincoln,  NE 
68588-0381,  telephone  (402) 472-7854, 
before  November  7,  2003.  Repatriation 
of  the  human  remains  and  associated 
funerary  objects  to  the  Ponca  Tribe  of 
Indians  of  Oklahoma  and  Ponca  Tribe  of 
Nebraska  may  proceed  after  that  date  if 
no  additional  claimants  come  forward. 

The  University  of  Nebraska  State 
Museum  is  responsible  for  notifying  the 
Ponca  Tribe  of  Indians  of  Oklahoma  and 
Ponca  Tribe  of  Nebraska  that  this  notice 
has  been  published. 

Dated:  August  8,  2003. 
John  Robbins. 

Assistant  Director,  Cultural  Resources. 
|FR  Doc.  03-25542  Filed  10-7-03;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion: 
University  of  Oregon  Museum  of 
Natural  History,  Eugene,  OR,  and  U.S. 
Department  of  Defense,  Army  Corps  of 
Engineers,  Portland  District,  Portland, 
OR 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  hiunan 
remains  and  associated  funerary  objects 
for  which  the  University  of  Oregon 
Museum  of  Natural  History,  Eugene, 
OR,  and  the  U.S.  Department  of  Defense, 
Army  Corps  of  Engineers,  Portiand 
District,  Portland,  OR,  have  joint 
responsibility.  The  human  remains  and 
associated  funerary  objects  were 
removed  from  sites  on  Army  Corps  of 
Engineers  land  located  in  Morrow 


County,  OR,  and  Benton,  County,  WA, 
within  the  John  Day  Dam  project  area. 

This  notice  is  puDlished  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  25 
U.S.C.  3003(d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibihty  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Army  Corps 
of  Engineers,  Portland  District  and 
University  of  Oregon  Museum  of 
Natvual  History  professional  staff  in 
consultation  with  representatives  of  the 
Confederated  Tribes  of  the  Umatilla 
Reservation,  Oregon. 

Native  American  cultural  items 
described  in  this  notice  were  excavated 
under  Antiquities  Act  permits  by  the 
University  of  Oregon,  Eugene,  OR,  on 
Army  Corps  of  Engineers  project  lands. 
Following  excavations  at  the  sites 
described  below,  and  under  the 
provisions  of  the  permits,  the  University 
of  Oregon  was  allowed  to  retain  the 
collections  for  preservation. 

In  1958,  human  remains  representing 
a  minimum  of  one  individual  were 
removed  from  the  Crow  Butte  site  (45 
BN  58),  near  Blalock  Island,  Benton 
County,  WA,  within  the  John  Day  Dam 
project  area.  No  known  individual  was 
identified.  The  five  associated  funerar\' 
objects  are  three  dentalium  beads  and 
two  olivella  beads. 

The  Crow  Butte  site  is  a  campsite  and 
burial  site,  and  its  dates  of  occupation 
are  unknown.  Based  on  the  types  of 
associated  funerary'  objects  and  tooth 
wear,  the  individual  nas  been 
determined  to  be  Native  American. 

In  1963,  human  remains  representing 
a  minimum  of  four  individuals  were 
removed  from  the  Eye  site  (45  BN  64), 
on  Little  Blalock  Island,  Benton  County, 
WA,  in  the  Columbia  River,  within  the 
John  Day  Dam  project  area.  No  known 
individuals  were  identified.  The  two 
associated  funerary  objects  are  one 
projectile  point  and  one  shell  bead. 

The  Eye  site  is  a  village  and  cemeterj' 
site  dating  after  A.D.  1750.  Based  on  the 
types  of  associated  funerary  objects,  the 
individuals  have  been  determined  to  be 
Native  American. 

In  1963,  human  remains  representing 
a  minimum  of  12  individuals  were 
removed  from  site  45  BN  77  on  Coyote 
Island,  Benton  County.  WA,  in  the 
Columbia  River,  witJiin  the  John  Day 
Dam  project  area.  No  known  individuals 
were  identified.  The  874  associated 
funerary  objects  are  8  projectile  points, 


251  glass  beads.  64  copper  beads.  23 
shell  beads.  20  olivella  beads.  214  shell 
and  glass  beads.  2  bone  beads.  18  beads. 
102  bones,  16  flakes.  103  pieces  of  glass. 
34  pieces  of  copper.  3  copper  pendants. 

1  copper  button.  1  graver.  1  scraper.  2 
choppers.  2  flaked  cobbles.  2  sinkers.  2 
shells.  1  lot  of  raw  material  for  beads, 

2  shaft  straighteners,  1  uniface,  and  1 
nail. 

Site  45  BN  77  is  a  campsite  and  burial 
site  that  was  occupied  during  the 
historic  period.  Based  on  the  types  of 
associated  funerary  objects,  the 
individuals  have  been  determined  to  be 
Native  American. 

In  1963.  human  remains  representing 
a  minimum  of  one  individual  were 
removed  from  site  45  BN  81  on  Blalock 
Island.  Benton  County,  WA.  in  the 
Columbia  River  within  the  John  Dav 
Dam  project  area.  No  known  individual 
was  identified.  The  26  associated 
funerary  objects  are  10  glass  beads.  14 
shell  beads,  1  piece  of  copper,  and  1 
copper  button. 

Site  45  BN  81  is  a  campsite  and  burial 
site  dating  to  the  protohistoric  and 
historic  periods.  Based  on  the  types  of 
associated  funerary  objects,  the  human 
remains  have  been  determined  to  be 
Native  American. 

In  1967,  human  remains  representing 
a  minimum  of  two  individuals  were 
removed  from  the  Tom's  Camp  site  (35 
MW  10),  3  miles  west  of  the  former 
town  of  Boardman,  Morrow  County.  OR. 
on  the  south  bank  of  the  Columbia 
River,  in  the  John  Day  Dam  project  area. 
No  known  individuals  were  identified. 
No  associated  funerary  objects  are 
present. 

The  Tom's  Camp  site  is  a  midden 
with  burials  dating  from  approximatelv 
1800  B.P.  to  500  B.P.  Based  on  artifacts 
excavated  in  the  general  area,  the 
individuals  have  been  determined  to  be 
Native  American. 

The  sites  described  above  are  within 
the  traditional  lands  of  the  present-day 
Confederated  Tribes  of  the  Umatilla 
Indian  Reservation.  Oregon.  The 
Confederated  Tribes  of  the  Umatilla 
Indian  Reservation,  Oregon  was 
established  by  the  Stevens  Treaty  of 
1855  and  consists  of  three  tribes: 
Cayuse,  Umatilla,  and  Walla  Walla.  All 
three  tribes  belong  to  the  Sahaptin 
language  group,  each  tribe's  speaking  a 
separate  dialect  of  Sahaptin. 
Historically,  these  tribes  occupied  over 
6  million  acres  of  land  in  southeastern 
Washington  and  northeastern  Oregon. 
The  Umatilla  Indian  Reservation  and 
ceded  lands  roughly  include  the  areas 
bounded  by  the  Columbia  and  Snake 
Rivers  on  the  north  to  Willow  Creek  on 
the  west  to  Tucannon  River  on  the  east. 
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Officials  of  the  Army  Corps  of 
Engineers.  Portland  DistrK:t  have 
determined  that,  pursuant  to  2")  l'  S.(". 
.<0UU9).  the  human  remains  dt'scnhed 
above  represent  the  physical  remains  of 
a  minimum  numtxT  of  2(1  individuals  of 
Native  American  ancestry   Otlu.iaU  ot 
the  Armv  C'orps  of  Engineers.  Portland 
District  also  have  determined  that, 
pursuant  to  25  U.S.C.  3001(3)(A).  the 
907  objects  described  above  are 
r^MSimablv  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  f:eremon\'.  Lastlv. 
officials  of  the  Army  Corps  of  Englne^'rs, 
Portland  District  have  determined  that, 
pursuant  to  25  T  S.C.  n.)()l  i21,  th-T*'  is 
a  relationship  c.f  >hared  i^roup  uieiitit\ 
that  can  he  reasonablv  traced  betucen 
thf'  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Confi'dcrated  Tribes  of  the  Umatilla 
hidian  Reservation.  Oregon. 

Representatives  of  any  other  Indian 
tribe  that  belie\es  itself  to  be  culturally 
affiliated  with  the  human  remains  and 
associated  funerar\'  objects  should 
contact  Ms.  Gail  Celmer.  NAGPRA 
('oordinator.  Environmental  Resources 
Branch,  f '  S.  Department  of  Defense, 
Arm\'  Corps  of  Eni^ineers.  Portland 
District.  P.O.  Bo,\  2946.  Portland,  OR 
97208-2946,  telephone  (503)  808-4762. 
before  November  7.  2003.  Repatriation 
of  the  human  remains  and  associated 
funerary  objects  to  the  Confederated 
Tribes  of  the  I'matilla  Indian 
Reservation.  Oregon  may  proceed  after 
that  date  if  no  additional  claimants 
come  forward. 

The  Army  Ccrp  of  Engineers.  Portland 
District  is  responsible  for  notifying  the 
Confederated  Tribes  of  the  Umatilla 
Indian  Reservation,  Oregon  that  this 
notice  has  been  published. 

UMe:  August  7.  2003 
John  Robbins, 

.\>--i^tLiiii  Diwctor,  Cultural  Resources 
;FR  Doc.  0.3-255.35  Fil^d  10-7-03;  8:45  am] 

SILLING  CODE  4310-70-S 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-4951 

In  the  Matter  of  Certain  Breath  Test 
Systems  for  the  Detection  of 
Gastrointestinal  Disorders  and 
Components  Thereof;  Notice  of 
Commission  Decision  Not  To  Review 
an  Initial  Determination  Terminating 
the  Investigation  on  the  Basis  of  a 
Consent  Order;  Issuance  of  Consent 
Order 

agency:  I    ,S    liiternatinnal  Trade 

CnlllllllSSlon. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 

thf  I'.S,  lnternation.il  Trade 
Commission  h.is  determined  not  to 
review  the  presiding  administrative  law 
judge  s  (   ALrs")  initial  determination 
(■"ID")  (Order  No.  4)  Icnnmating  the 
above-captioned  in\i'sti'_;ation  on  the 
basis  of  a  consent    irdiT 
FOR  FURTHER  INFORMATION  CONTACT: 
\Va\  111-  Heniiigtiin.  l.s(j..  ( Jtfic  >'  dI  the 
General  Counsel,  U.S  International 
Trade  Commission.  500  E  Street.  SW.. 
Washington.  DC  2I)4.<6.  telephone:  (202) 
205-30911   ( ,M[u.'s  n\  th.'  .-\LI  s  ID  and  all 
other  nonconlulentul  d(j',uments  filed 
in  connection  with  this  investigation  are 
or  will  he  available  for  in-.]iection 
during  official  business  linurs  (H:45  ^m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trad" 
Commission.  500  E  Street.  SW  . 
Washington.  DC  20436,  t.-lephon-'  202- 
205-2000.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(/iffp.//uinv.us/fr.gov').  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic: 
docket  (EDIS)  at  http://edis.usHc  gov 
Hearing-impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  nn  202- 
205-1810 

SUPPLEMENTARY  INFORMATION:  The 
Commi,----!'  11  lo-ti'iited  this  iiivestigatif)n 
on  luK   ill.  2110  1.  tiased  on  a  complaint 
filed  by  Meretek  Diagnostics.  In(    ol 
Lafa\eit.'  f'olorado.  and  Medijuest  PT\'. 
Ltd   ..t  Perth.  Australia  (.H  FR  44812 
(July  30.  2110  >.■   The  I  uiupl.nnt.  as 
supplemented,  .tlle^ed  violations  of 
section  337  ut  the  FanH  .\i  t  of  19, M)  in 
(he  importatinn  mtu  the  I  'nited  States. 
the  sale  fa  importation,  and  tht;  sale 
within  the  I  nited  States  after 
importation  ot  i  ert.iin  breath  test 
systems  for  the  detectmn  nt 
gastrointestin.il  disnrders  .ind 
components  therenl  l)\  re.ison  of 


infringement  of  claims  1,  2,  3,  and  5  of 
U.S.  Patent  No.  4,830,010.  The 
complaint  and  notice  of  investigation 
named  Oridion  Systems.  Ltd.;  Oridion 
Medical  1987  Ltd.;  Oridion  BreathID 
Ltd.;  and  Oridion  BreathID  Inc.  as 
respondents. 

On  September  2,  2003,  complainants 
and  respondents  filed  a  joint  motion 
pursuant  to  Commission  rule  210.21(c) 
to  terminate  the  investigation  as  to  all 
respondents  on  the  basis  of  a  consent 
order.  The  motion  included  a  consent 
order  stipulation  and  a  proposed 
consent  order.  The  Commission 
investigative  attorney  supported  the 
motion.  On  September  12,  2003,  the  ALI 
issued  the  subject  ID  terminating  the 
investigation  in  its  entirety  on  the  basis 
of  a  consent  order.  No  petitions  for 
review  of  the  ID  were  filed. 

The  authority  for  the  Commission's 
determination  is  contained  in  section 
33  7  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  in 
section  210.42  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
210.42). 

B\  order  ul  the  Ciomniission. 

Nsu.'d.  OriotiiT  1,  2003. 
Marilyn  R.  Abbott. 
Secretan  to  thf  (AunijU'^sion 
IFR  Dru;   0,i-254.T5  FUed  10-7-03:  8:45  ami 
BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act 

In  ace  ordance  with  28  U.S.C.  50.7. 
notice  is  hereby  given  that  on 
September  30.  2003.  a  proposed  ("onsent 
Decree  in  United  States  v.  CHS  Inc.. 
favi!  Action  No  CA':03-153-BLG-RWA. 
was  lodged  with  the  L'nited  States 
District  Court  for  Montana. 

In  this  action,  the  United  States 
sought  injunctive  relief  and  penalties 
against  CHS  Inc.  {'Cene.x").  pursuant  to 
Section  113(b)  of  the  Clean  Air  Act 
("CAA").  42  U.S.C.  7413(b)  (1983), 
amended  by.  42  U  S.C.  7413(b)  (Supp. 
1991)  for  alleged  CAA  violations  at 
Cenex's  refinery  in  Laurel.  Montana  in 
a  complaint  that  was  filed 
simultaneouslv  with  the  Consent 
Decree. 

The  proposed  Consent  Decree 
requires  Cenex  to  implement  innovative 
pollution  control  technologies  to  greatly 
reduce  emissions  of  nitrogen  oxides 
(••NOx'l  and  sulfur  dioxide  ("SOV') 
from  refinery  process  units  and  adopt 
facility-wide  enhanced  monitoring  and 
fugitive  emission  control  programs.  In 
addition.  Cenex  will  pay  a  civil  penalty 


'\R^tl7 
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of  $85,937.50  for  settlement  of  the 
claims  in  the  United  States'  complaint, 
and  Cenex  will  pay  $85,937.50  for 
settlement  of  claims  raised  by  the  State 
of  Montana.  Cenex  also  will  perform 
environmentally  beneficial  projects.  The 
State  of  Montana  will  join  in  this 
settlement  as  a  signatory  of  the  Consent 
Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  D.C. 
20044-7611.  and  should  refer  to  United 
States,  et  al,  v.  CHS  Inc..  D.J.  Ref.  90- 
5-2-1-07726. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  2929  3rd  Ave  North,  Suite 
400,  Billings.  MT  59101  (attn:  Lorraine 
Gallinger).  and  at  U.S.  EPA  Region  8. 
999  18th  Street  Suite  300,  Denver.  CO 
80202-2466  (attn:  David  Rochlin). 
During  the  public  comment  period,  the 
Consent  Decree,  may  also  be  examined 
on  the  following  Department  of  Justice 
Web  site,  http://www.usdoj.gov/enrd/ 
open.html.  A  copy  of  the  Consent 
Decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Librarj',  P.O. 
Box  7611.  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611  or  by 
faxing  or  e-mailing  a  request  to  Tenia 
Fleetwood  {tonia.fleet@woodiisdoj.gov), 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy  of  the  Consent  Decree 
/rom  the  Consent  Decree  Library,  please 
enclose  a  check  in  the  amount  of  $40.25 
(25  cents  per  page  reproduction  cost) 
payable  to  the  U.S.  Treasury. 

Robert  D.  Brook, 

Assistant  Section  Chief.  Environmental 
Enforcement  Section.  Environment  and 
Xatural  Resources  Division. 

IFR  Doc.  03-255.'Jl  Filed  10-7-03;  8:45  am] 

BILLING  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  28  U.S.C.  50.7  and 
Section  122  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
(  ■CERCLA"').  42  U.S.C.  9622,  notice  is 
hereby  given  that  on  September  25, 
2003,  a  proposed  Consent  Decree  in 
United  States  v.  Horsehead  Industrie^, 


Inc.  et  al,  Civil  Action  No.  3:CV-98- 
0654.  was  lodged  with  the  United  States 
District  Court  for  the  Middle  District  of 
Pennsylvania. 

In  this  action,  the  United  States 
sought  under  Section  107  and  113  of 
CERCLA,  42  U.S.C  9607  and  9613.  to 
recover  past  and  future  response  costs 
incurred  by  EPA  at  the  Palmerton  Zinc 
Pile  Superfund  Site  ("Site")  located  in 
and  around  the  Borough  of  Palmerton, 
Carbon  County.  Pennsylvania. 

The  Site  consists  of  a  broad  area 
impacted  by  emissions  of  contaminants 
from  zinc  smelting  and  recovery 
operations.  For  purposes  of  remediation, 
EPA  divided  the  Site  into  four  operable 
units.  OU-1  consists  of  approximately 
2,000  acres  of  Blue  Mountain  defoliated 
by  heavy  metals  and  other  airborne 
contaminants.  A  portion  of  the  area 
within  OU-1  overlaps  the  Appalachian 
Trail  and  is  owned  and  managed  by  the 
Department  of  the  Interior  ("DOI") 
through  the  National  Park  Service 
("NPS").  OU-2  consists  of  an 
approximately  2''j  mile  long,  ten  storj- 
high,  "Cinder  Bank"  which  is  composed 
of  smelting  residues  and  other  zinc 
processing  byproducts  deposited  along 
the  base  of  Blue  Mountain.  OU-3 
consists  of  soil  contamination  in  the 
valley  between  Blue  Mountain  and 
Stoney  Ridge,  which  includes  the 
Borough  of  Palmerton  itself.  OU-4 
consists  primarily  of  area-wide  surface 
water  and  groundwater  contamination. 

The  proposed  Consent  Decree 
requires  Settling  Defendants  to  pay 
approximately  S12.85  million  in 
reimbursement  of  past  response  costs 
incurred  by  EPA.  In  addition.  Settling 
Defendant  agree  to  implement  the 
remedial  actions  at  OU-1  and  OU-3. 
and  to  perform  the  operation  and 
maintenance  activities  at  OU-2,  at  a 
projected  costs  of  S27  million.  Settling 
Defendants  also  agree  to  pay  DOI 
S700.000  for  past  and  future  costs 
related  to  OU-1.  Finally.  Settling 
Defendants  agree  to  dismiss 
counterclaims  that  they  filed  against  the 
United  States  under  Sections  107  and 
113  of  CERCLA.  The  United  States 
reserves  all  rights  to  pursue  additional 
actions  against  the  Settling  Defendants 
with  respect  to  the  portions  of  the  Site 
not  addressed  in  this  settlement. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 


States  v.  Horsehead  Industries,  Inc.  et 
al.,  D.J  Ref.  90-ll-2-271m. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney  for  the  Middle  District  of 
Pennsylvania,  Federal  Courthouse 
Building,  228  Walnut  Street,  Suite  220, 
Harrisburg,  PA  17108,  and  at  U.S.  EPA 
Region  III,  U.S.  Environmental 
Protection  Agencv.  1650  Arch  Street. 
Philadelphia.  PA  19103-2029.  During 
the  public  comment  period,  the  Consent 
Decree,  may  also  be  examined  on  the 
following  Department  of  Justice  Web 
site,  http://www.usdoj.gov/enrd/ 
open. html.  A  copy  of  the  Consent 
Decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Librarv',  P.O. 
Box  7611,  U.S.  Department  of  Justice. 
Washington,  DC  20044-7611  or  by 
faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  {tonia.peetwood@usdoj.gov), 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy  of  the  Consent  Decree 
from  the  Consent  Decree  Library-,  please 
enclose  a  check  in  the  amount  of  S33.50 
(25  cents  per  page  reproduction  cost) 
payable  to  the  U.S.  Treasury.  Copies  of 
the  appendices  to  the  Consent  Decree 
are  also  available  at  an  additional  charge 
of  25  cents  per  page. 

Robert  Brook, 

.■\ssistant  Chief.  Environmental  Enforcement 

Section.  Environment  and  Xatural  Resources 

Division. 

[FR  Doc.  03-2,55.53  Filed  10-7-03;  8:45  ani] 

BILLING  CODE  4410-1&-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  on 
September  25.  2003.  a  proposed  Consent 
Decree  in  United  States  v.  City  of  Long 
Beach.  California.  Civil  Action  No.  CX 
01-08790  PA  (RCx)  was  lodged  with  the 
United  States  District  Court  for  the 
Central  District  of  California. 

In  this  action  the  United  States  sought 
to  recover  unpaid  response  costs, 
pursuant  to  Section  107  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980.  as  amended.  ("CERCLA") 
incurred  by  the  Environmental 
Protection  Agency  in  connection  with 
the  release  of  hazardous  substances  at 
the  Enviropur  West  Corporation 
Superfund  Site,  located  in  Signal  Hill. 
California.  Under  the  proposed  Consent 
Decree,  the  City  will  pay  5290,000  to  the 
Hazardous  Substance  Superfund  to 
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rt'imhurse  \hv  United  States  for  a 
piirtinn  of  its  past  response  costs. 

Th*'  Uepartmt'nt  of  lustice  will  receive 
for  a  period  of  thirtv  (30)  days  from  the 
(iatf  iif  tliis  publif  iition  comments 
rt'ldtin^  to  the  c  onseiit  Decree, 
(  nmments  should  be  addressed  to  the 
Assistant  Attorney  Ceneral, 
tinvironment  and  Natural  Resources 
Division,  P  ()   Box  7611,  U.S. 
Department  of  justice.  Washington,  DC 
J()()44-7611.  and  should  refer  to  United 
Stales  \    Citv  of  Long  Beach.  California. 
D  I   Ref  «q()-l  1-3-1656/2, 

The  Consent  Decree  may  be  examini'H 
at  L'.S,  EPA  Region  9,  75  Hawthorne 
Street.  San  Francisco,  CA  94105,  During 
the  puhlu,  comment  period,  the  Consent 
Decree.  nia\  also  be  examined  on  the 
following  Department  of  lustice  Web 
site,  bttp  /'\\1\^\  usHoj.gov/enrd/ 
open.html  A  copv  of  the  Consent 
Decree  mav  also  be  obtained  bv  mail 
from  the  consent  Decree  Library,  P(). 
Box  "fill,  V  S   Department  of  lustice. 
Washington,  DC!  20044-7611  or  bv 
fa.xing  or  e-mailing  a  recjuest  to  Tonia 
Fleetwood  (tonia.fleetwood'iiisdoj.govi. 
fax  no   i202)  514-0097.  phone 
( imfirmation  number  i2021  514-1547    In 
requesting  a  copy  from  the  (Consent 
Decree  Library,  please  enclose  a  chec  k 
in  the  amount  of  S5.50  (25  cents  per 
page  reproduction  cost)  pavai)le  to  the 
\  'S,  Treasurw 

Ellen  M,  Mahan, 

.-Kssistant  Chief.  Envimnmental  Enforcement 

Section.  Environment  and  Xatural  Resources 

Dni'^:on. 

|FR  Doc,  03-25552  Filed  10-7-03:  8:45  am] 

BILLING  CODE  4410-15-M 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Proposed  Collection;  Comment 
Request 


action:  .Notice. 


SUMMARY:  The  Department  of  Labor,  as 

part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  prt^-cleaiance  consultation 
program  to  provide  the  general  puhlu 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PR.\95)  [44  U,S,C   3506(c)(2)(A)I,  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources]  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  c:c)llection 


requirenienls  on  respondents  can  be 
pro{ierlv  assessed   The  Bure.iu  of  Labor 
Statistics  (BL.Sj  is  solic;iting  comments 
concerning  the  proposed  extension  of 
the  "Multiple  Worksite  Report  ,tnd  the 
Report  of  Feder.il  Fmplo\  nient  and 
Wages."  A  copy  of  the  proposed 
information  collec  tiou  request  (ICR)  can 
be  obtained  b\  lonliu  tmg  the  individual 
listed  below  in  the  ADDRESSES  section  of 
this  notk f 

DATES:  Written  c  niniiifiits  must  be 
>i,itiiintl.Hi  to  the  nffii f  listed  m  the 
ADDRESSES  sec  tion  of  thi^  notice  on  or 
heinn'  D<'cenil)fr  H,  l^OO.f 
ADDRESSES:  Send  i  oiiimtuits  to  Amy  A. 
Hobbv.  BL.S  (^hvirance  Ufficer,  Division 
of  Management  Systems,  Bureau  of 
Labor  Statistii  s.  Room  4080.  2 
M.i.ssai  hliNetts  .•\\-eiUie.  NE,, 
Washington.  DC  20212.  telephone 
number  (202)  691-7628  (this  is  not  a  toll 
free  number), 

FOR  FURTHER  INFORMATION  CONTACT: 
Ann  .\    Hnbbv,  HLS  Clearance  Officer. 
tcle[)hnii.'  niiiubfr  (202)  691-7628,  [See 
ADDRESSES  s.h  tion) 
SUPPLEMENTARY  INFORMATION: 

!.  Background 

The  Covered  Fmpliunient  and  Wages 
(ES-202)  Program  is  a  Federal/State 
cooperative  effort  which  compiles 
monthly  employment  data,  (quarterly 
w.igc  data,  and  husimrss  identification 
information  from  employtirs  subject  to 
State  Unemployment  Insurance  (UI) 
laws.  These  data  are  collec  ted  from 
State  Quarterly  Contribution  Rc^ports 
(QCRs)  submitted  to  State  Employment 
Security  Agencies  (SESAs)  The  .States 
send  mil  ro-level  emplo\ment  and 
wages  data,  supplemented  with  the 
names,  addresses,  and  business 
identification  information  of  these 
employers,  to  the  BLS  The  State  data 
are  used  to  create  the  BL.S  sampling 
frame,  known  ,is  the  Business 
Fstablishment  List,  This  file  represents 
the  best  source  of  detailed  industrial 
and  gei)gra()hic:al  dat.i  im  employers  and 
is  used  as  the  sampling  frame  for  most 
BLS  surveys.  The  Business 
Establishment  List  includes  the 
indi\idual  einjilovers  employment  and 
wages  data  along  with  associated 
business  identification  information  that 
is  maintained  bv  each  State  to 
administer  the  Ui  program  as  well  as  the 
L  nemplovment  Compensation  for 
Federal  Employees  (UCFE)  program. 

The  E.S-202  Report,  produced  for 
each  calendar  quarter,  is  a  summary  of 
these  employer  (micro-level)  data  by 
industry  at  the  county  level.  Similar 
data  for  Fc^deral  Coverument  employees 
covered  by  the  UCFE  Program  also  are 
included  in  each  State  report.  These 


data  are  submitted  by  all  50  States,  the 
District  of  Ciolumbia,  Puerto  Rico,  and 
the  Virgin  Islands  to  the  BLS  which 
then  summarizes  these  macro-level  data 
to  produce  totals  for  the  States  and  the 
Nation.  The  ES-202  Report  provides  a 
virtual  census  of  nonagricultural 
employees  and  their  wages,  with  about 
47  percent  of  the  workers  in  agriculture 
co\'ered  as  well. 

For  employers  having  only  a  single 
physical  loc;ation  (worksite)  in  the  State 
and.  thus,  operating  under  a  jingle 
assigned  industrial  and  geographical 
code,  the  data  from  the  States"  UI 
accounting  files  are  sufficient  for 
statistical  purposes.  Such  data, 
however,  are  not  sufficient  for  statistical 
purposes  for  those  employers  having 
multiple  establishments  or  engaged  in 
different  industrial  activities  within  the 
State,  In  such  cases,  the  employer's  QCR 
reflects  only  statewide  employment  and 
wages  and  is  not  disaggregated  by 
establishment  or  worksite.  Although 
data  at  this  level  are  sufficient  for  many 
purposes  of  the  LH  Prcjgram.  more 
detailed  information  is  required  to 
create  a  sampling  frame  and  to  meet  the 
needs  of  several  ongoing  Federal/State 
statistical  programs.  The  Multiple 
Worksite  Report  (MWR)  is  designed  to 
supplement  the  QCR  when  more 
detailed  information  is  needed. 

As  a  result  of  the  MWR,  improved 
establishment  business  identification 
data  elements  have  been  incorporated 
into  and  maintained  on  the  Business 
Establishment  List.  The  MWR  collects  a 
physical  location  address,  secondary 
name  (trade  name,  division,  subsidiary. 
etc.],  and  reporting  unit  description 
(store  number,  plant  name  or  number, 
etc.]  for  each  worksite  of  multi- 
establishment  employers. 

Employers  with  more  than  one 
establishment  reporting  under  the  same 
UI  account  number  within  a  State  are 
requested  to  complete  the  MWR  if  the 
sum  of  the  employment  in  all  of  their 
secondar\'  establishments  is  10  or 
greater.  The  primary  worksite  is  defined 
as  the  establishment  with  the  greatest 
number  of  employees.  Upon  receipt  of 
the  first  MWR  form,  each  employer  is 
requested  to  supply  business  location 
identification  information.  Thereafter, 
this  reported  information  is  computer 
printed  on  the  MWR  each  quarter.  The 
employer  is  requested  to  verify  the 
accuracy  of  this  business  location 
identification  information  and  to 
provide  only  the  employment  and 
wages  for  each  worksite  for  that  quarter. 
By  using  a  standardized  form,  the 
reporting  burden  on  many  large 
employers,  especially  those  engaged  in 
multiple  economic  activities  at  various 
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locations  across  numerous  States,  has 
been  reduced. 

Comparable  to  the  MWR,  the  function 
of  the  Report  of  Federal  Employment 
and  Wages  (RFEW)  is  to  collect 
employment  and  wage  data  for  each 
installation  of  Federal  agencies.  The 
RFEW  aids  in  the  development  and 
maintenance  of  business  identification 
information  by  installation.  The  RFEW 
was  modeled  after  the  MWR  and  is  used 
only  to  collect  data  from  Federal 
agencies  covered  by  the  UCFE  program. 

No  otlier  standardized  report  is 
available  to  collect  current 
establishment-level  employment  and 
wages  data  by  SESAs  for  statistical 
purposes  each  quarter  from  the  private 
sector  nor  State  and  local  governments. 
Also,  no  other  standardized  report 
currently  is  available  to  collect 
installation-level  Federal  employment 
and  wages  data  each  quarter  by  SESAs 
for  statistical  purposes.  Completion  of 
the  MWR  is  required  by  state  law  in  21 
States. 

II.  Desired  Focus  of  Comments 

The  Bureau  of  Labor  Statistics  is 
particularly  interested  in  comments 
that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technolog}', 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Action 

The  BLS  has  taken  steps  to  help 
reduce  employer  reporting  burden  by 
developing  a  standardized  format  for 
employers  to  use  to  send  these  data  to 
the  States  in  an  electronic  medium.  The 
BLS  also  established  an  Electronic  Data 
Interchange  (EDI)  Collection  Center  to 
improve  and  expedite  the  MWR 
collection  process.  Employers  who 
complete  the  MWR  for  multi-location 


businesses  can  now  submit  employment 
and  wages  information  on  any 
electronic  medium  (tape,  cartridge, 
diskette,  or  computer-to-computer) 
direct}}'  to  the  data  collection  center, 
rather  than  to  each  State  agency, 
separately.  The  data  collection  center 
then  distributes  the  appropriate  data  to 
the  respective  States.  The  BLS  alsoiias 
been  working  very  closely  with  firms 
providing  payroll  and  tax  filing  ser\'ices 
for  employers  as  well  as  the  developers 
of  payroll  and  tax  filing  software  to 
include  this  electronic  reporting  as 
either  a  service  for  their  clients  or  a  new 
feature  of  their  system.  In  addition,  the 
BLS  is  developing  a  web-based  system 
to  collect  these  data  from  small  to 
medium  size  businesses. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Multiple  Worksite  Report 
(MWR)  and  the  Report  of  Federal 
Employment  and  Wages  (RFEW). 

OMB  Mumber:  1220-0134. 

Frequency:  Quarterly. 

Affected  Public:  Business  or  other  for- 
profit  institutions,  not  for-profit 
institutions.  Federal  Government,  and 
State,  local  or  tribal  government. 


Total 
respondents 


Respondent 


Total 
responses 


Average  time 

per  response 

(minutes) 


Total  burden 
(hours) 


BLS  3020  (MWR)  .. 
BLS  3021  (RFEW) 

Totals  


116,172     Non-Federal 464,688 

2,074     Federal  8,296 

118,246     472.984 


22.2 
22.2 


171,935 
3.070 


175.004 


I 
Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  public  record. 

Signed  at  Washington,  DC,  this  25th  day  of 
September,  2003. 

Cathy  Kazanowski, 

Chief,  Division  of  Management  Systems, 

Bureau  of  Labor  Statistics. 

|FR  Doc.  03-25515  Filed  10-7-03;  8:45  am] 

BILLING  CODE  4S10-24-P 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Meetings;  Sunshine  Act 

October  2.  2003. 

TIME  AND  DATE:  2  p.m.,  Thursday. 
October  9,  2003. 

PLACE:  Hearing  Room,  9th  Floor,  601 
New  Jersey  Avenue,  NW.,  Washington, 
DC 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  hear  oral  argument  on 
an  appeal  of  Rag  Shoshone  Coal 
Corporation  from  the  decision  of  an 
administrative  law  judge  in  Secretary  of 
Labor  v.  Rag  Shoshone  Coal 
Corporation,  Docket  No.  WEST  99-342- 
R,  WEST  99-384-R  and  WEST  2000- 
349.  (Issues  include  whether  the  judge 
correctly  concluded  that  the  Secretary  of 
Labor's  interpretation  of  30  CFR 
70.207(e)(7)  was  reasonable;  whether 
the  judge  correctly  co.ncluded  that  the 


Secretary'  of  Labor  was  not  required  to 
engage  in  notice-and-comment 
rulemaking  before  imposing  the  060 
designated  occupation  for  purposes  of 
sampling  levels  of  respirable  coal  dust: 
and  whether  the  judge  correctly 
concluded  that  the  Secretar>'  of  Labor's 
imposition  of  the  060  designated 
occupation  was  not  arbitrary, 
capricious,  or  an  abuse  of  discretion.) 

Any  person  attending  this  oral 
argument  who  requires  special 
accessibility  features  and/or  auxiliari,' 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
2706.150(a)(3)  and  2706.160(d). 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Ellen  (202)  434-9950/(202)  708-9300 
for  TDD  Relay/1-800-877-8339  for  toll 
free. 

Jean  H.  Ellen. 

Chief  Docket  Clerk. 

[PR  Doc.  03-25623  Filed  10-6-03:  12:29  pm] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-126)] 

Government-Owned  Inventions. 
Available  for  Licensing 

AGENCY:  NatHindl  .A.>'r(indii tics  and 
Spd(  e  Administratmn 
ACTION:  Correction. 


SUMMARY:  The  mvcnfifin  listed  bnlow  is 
assigned  tti  the  National  Aeronautics 
and  Space  Administration,  has  been 

filed  in  the  Tniteii  States  Patent  and 
Trademark  Offii  e.  and  is  available  for 
lirensine^ 

DATES:  (3(tobfr  H,  200,) 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Blackburn,  Patent  (;ounsel, 
l.angle\  Research  ("enter.  Mail  C'ode 
2  1J.  Hampton,  \'A  2.iB81-2199, 
telephone  (757)  864-9Jb();  fax  (757) 
HH4-yi90, 

NASA  Case  No.  LAR-15712-2-CU: 
Dptical  Path  Switrhiny  Based 
Differential  Absorption  Kadiometr>-  For 
.Substance  Detection  (was  incorrect  title) 
the  correct  title  should  have  been: 

N.ASA  Case  No.  LAR-15712-2-CU: 
Method  for  the  Detection  of  Volatile 
Organic  Compounds  I'sint:  a  C'ataix'tic 
Oxidation  Sen-.iir 

Dated:  September  25,  2003. 
Robert  M.  Stephens, 

Deputy  Gent-mi  Counsel. 

[FK  Doc.  03-25496  Filed  10-7-03;  8:45  am] 

BILLING  CODE  7510-01 -P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-127] 

NASA  Space  Science  Advisory 
Committee,  Solar  System  Exploration 
Subcommittee;  Meeting 

AGENCY:  National  .Xeronautit  •>  and 
Space  Administration. 
action:  Notice  of  meeting. 


SUMMARY:  The  National  Aeronautics  ami 
Space  .Administration  announces  a 
meeting  of  the  N.-\S.-\  Space  Science 
.•\dvisor\-  ("ommittet"  (SSc.AC").  Solar 
Svstem  E.xploration  Subt:ommittee 
(SSES). 

DATES:  Thursday.  October  23,  2003,  8:30 
a.m.  to  5:15  p.m  ;  Friday,  October  24, 
2003,  8:30  am.  to  12:30  p  m. 
ADDRESSES:  National  Aeronautics  and 
Space  .Administration,  Room  9H40,  300 
E  Street,  S\V.,  Washington,  DC  20546 
FOR  FURTHER  INFORMATION  CONTACT:  Df 
Jay  Bergstralh,  Code  SE,  .National 
Aeronautics  and  Space  .Administration, 


Washington.  DC  20546,  202/358-0313. 

lav  T  Ben^strnlh'^Jnd^a  gow 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  he  n[)en  to  the  public  up 
to  the  seating  (:apacit\  ot  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Status  of  Solar  System  Exploration 
— Status  of  Mars  E.xploration  Program 

—  Mars  Exploration  Rover  Status 
— Instruments  for  Mars  .Surface 

Laboratory  Payload 
— Mars  Exploration  Program  beyond 
Mars  ,Surfa(  e  I.abor.itiuA 

—  PriimetheiiN  S(  ieiu  e  Cmu  e|)t 
Definitnm  Team 

—  Bahcail  Ciomnutti.'e  Report  on  Hubble 
Space  Telescope 

.Attendees  will  be  re(iuested  to  sign  a 
register  and  to  (  umpU  with  NA.S.-\ 
secLintv  re(juirements.  iiu  luding  the 
presentation  i>t  a  valid  picture  ID.  before 
recefving  an  a(  (.:ess  b,idge.  Fortngn 
natiDnals  attending  this  meeting  wUI  be 
re(jiiired  to  provide  the  following 
int'irmation.  full  name:  gender:  date/ 
pla(  e  nf  birth:  (  iti/eiiship:  visa/ 
greencard  inkirmation  (number,  type, 
expiration  date):  employer/affiliation 
information  (iiiinie  of  institution, 
address,  country,  phone):  title/pnsitinn 
of  attendee.  Foreign  nationals  will  l)e 
escorted  at  all  times.  To  expedite 
admittaiK  e.  all  attendees  can  provide 
identifying  informatiiin  in  advance  bv 
contacting  Dr.  Ia\  Bergstralh  \ia  e-mail 
at  lav.T.Brriistralh'.'  rnisd  iiuv  nr  b\ 
telephone  at  202/358-0313  or  Kay 
Butzke  via  e-mail  at 
glend(i.k.butzkt'@nasa.iiov  or  by 
telephone  at  202/35a-67.<() 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accinninndate  the 
scheduling  prioritit^s  of  the  ke\ 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

lune  W.  Kdwards. 

Advisun  Cuinmittt't'  Munaj^emcnt  Officer, 

National  Aeronautics  and  Space 

Administration. 

|FR  Doc.  03-25497  Filed  10-7-03;  845  din] 

BILLING  CODE  751CM)1-P 


NATIONAL  COMMISSION  ON 
TERRORIST  ATTACKS  UPON  THE 
UNITED  STATES 

Public  Hearing 

AGENCY:  National  tiommission  on 

Terrorist  .Mtacks  I'pon  the  United 

States- 

ACT10N:  Notice  of  public  hearing. 


Witnesses  will  speak  about  issues 
related  to  U.S.  intelligence  leadership, 
intelligence  and  national  security 
policv,  and  the  effectiveness  of  warning 
against  transnational  threats. 
Representatives  of  the  media  should 
register  in  advance  of  the  hearing  by 
visiting  the  Commission's  VV3b  site  at 
http://n'W'w.9-l  1  commission. gov. 
Seating  for  the  general  public  will  be  on 
a  first-come,  first-served  basis.  Press 
availability  will  occur  at  the  conclusion 
of  the  hearing. 

DATES:  October  14,  2003,  9  a.m.  to  3:15 
p.m.  Press  availability  to  follow. 
LOCATION:  Russell  Senate  Office 
Building.  Room  253,  Washington.  DC. 
20510 

FOR  FURTHER  INFORMATION  CONTACT:  Al 

Felzenberg,  (202)  401-1725  or  (202) 
236-4878  (cellular). 
SUPPLEMENTARY  INFORMATION:  Please 
refer  to  Public:  Law  107-306  (November 
27.  2002),  title  \'I  (Legislation  creating 
the  Commission),  and  the  Commission's 
Web  site  http:/'\\^^^\■.9-l  1 
commission. gov. 

DhI.'iI   Oclober  2   2003. 
Philip  Zelikuw, 

E.\i'i  utivf  Director. 

!FR  D.)(    (1,1-254  l.i  Filed  10-7-03;  H:45  ami 

BILLING  CODE  8800-01 -M 


SUMMARY:  The  National  (Commission  on 
Terrorist  Attacks  L!pon  the  United 
Stat(!s  will  hold  its  fourth  [)ublic  hearing 
on  October  14,  2003  in  Washington,  DC. 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Application  Received 
Under  the  Antarctic  Conservation  Act 
of  1978 

AGENCY:  Nation, d  Science  Foundation. 
ACTION:  Notice  of  permit  applicaticms 
received  under  the  Antarctic 
Conservation  Act. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  recei\'ed  to 
ccmduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Con.servation  Act  at  title 
45  part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
Notice  is  hereby  given  that  the 
.National  Science  Foundation  (NSF)  has 
received  a  waste  management  permit 
application  for  operation  of  remote  field 
camps  during  a  skiing/climbing 
expedition  in  the  Antarctic  interior.  The 
application  is  submitted  to  NSF 
pursuant  to  regulations  issued  under  the 
Antarctic  Conservation  Act  of  1978, 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
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application  by  November  6,  2003. 
Permit  applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nadene  Kennedy  at  the  above  address  or 
(703)  292-8030. 

SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foimdation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  19?8  (Pub.  L.  95-541),  as 
amended  by  the  Antarctic  Science, 
Tourism  and  Conservation  Act  of  1996, 
has  developed  Antarctic  Waste 
Regulations,  45  CFR  part  671,  that 
requires  all  U.S.  citizens  and  entities  to 
obtain  a  permit  for  the  use  or  release  of 
a  designated  pollutant  in  Antarctica, 
and  for  the  release  of  waste  in 
Antarctica. 

The  waste  permit  applications 
received  are  as  follows: 
[Permit  Application  No.  2004  WM-004] 

1.  Applicant 

Ralph  Fedor,  2337  Granite  View  Road, 
Waite  Park.  MN  56387. 

Activity  for  Which  Permit  is 
Requested:  The  applicant  is  a  member  of 
the  Peter  1st  Ham  Radio  Expedition  and 
makes  this  application  for  a  Waste 
Management  Permit  for  the  use  and 
release  of  designated  pollutants.  The 
applicant  along  with  approximately  15 
others  will  establish  a  temporary  camp 
on  Seal  Island  using  several  Weather 
Haven  shelters  for  sleeping,  cooking  and 
eating,  and  two  small  lab  or  work  areas. 
The  camp  will  be  established  for 
approximately  2.5  weeks,  after  which  it 
will  be  removed.  Propane  tanks  for 
cooking  and  55  gallon  drums  of 
unleaded  gas  will  be  used  to  operate 
electric  generators.  These  items  will  be 
secured  and  have  tarps  underneath  to 
contain  any  possible  spills.  Daily 
inspections  will  be  conducted  to  ensure 
items  are  secure.  All  human,  paper, 
kitchen  wastes  will  be  removed  from 
Antarctica.  All  items  brought  ashore 
will  be  returned  to  the  ship  for  proper 
disposition. 

Location:  Peter  I  Island. 

Dates:  January  9,  2004  to  February  9, 
2004. 
[Permit  Application  No.  2004  WM-005] 

2.  Applicant 

David  Rootes,  Environmental  Manager, 
Antarctic  Logistics  and  Expeditions, 
Ltd.,  4350  N.  Fairfax  Drive,  Suite  840, 
Arlington,  VA  22203. 


Activity  for  Which  Permit  is 
Requested:  Antarctic  Logistics  and 
Expeditions,  Ltd  (ALE)  will  provide 
logistic  support  for  expeditions  to 
Antarctica  and  will  operate  from  Patriot 
Hills,  Antarctica,  for  the  2003/2004 
season.  Primary  logistics  support  and 
operations  are  offered  for  Mt.  Vinson 
climbing  groups  as  well  as  private 
expeditions  along  the  general  route  to 
the  South  Pole.  ALE  proposes  to 
establish  a  base  camp  in  the  Patriot  Hills 
to  support  its  expeditions.  Unleaded 
fuel  for  snowmobile  and  generators,  and 
white  gas  for  cooking  will  be  secured 
and  spill  mats  and  drip  trays  will  be 
used  to  minimize  possible  spills.  All 
food  waste,  sewage,  solid  wastes  [i.e., 
paper,  plastics,  timber,  metal,  glass,  and 
fuel  drums)  will  be  removed  from 
Antarctica  or  proper  disposal. 

Location:  Patriot  Hills,  Antarctica. 

Dates:  November  1,  2003  to  February 
29.  2008. 

[Permit  Application  No.  2004  WM-0061 

Jennifer  Miller,  Solo  World  Challenge, 
Ltd.  "Polar  First",  Flat  2,  One  Onslow 
Gardens,  London  SW7  3LX,  UK. 

Activity  for  Which  Permit  is 
Requested:  Solo  World  Challenge  Ltd. 
("Polar  First")  makes  application  for  a 
waste  management  permit  for  the  use 
and  release  of  designated  pollutants  and 
wastes  generated  by  two  pilots  and  a 
Bell  407  helicopter  during  their  journey 
from  Punta  Arenas  to  the  South  Pole 
and  back.  Approximately  5,440  liters  of 
Jet  Al  fuel  will  be  stored  at  various 
caches  for  refueling  the  helicopter.  The 
Jet  Al  fuel  will  also  be  used  for  the 
cooking  stove.  The  pilots  will  have  a 
fuel  proof,  rubberized  container  of 
suitable  size  to  fit  the  drums  during 
refueling  to  catch  any  possible  spillage. 
The  pilots  will  cany  approximately  3 
gallons  of  oil,  and  V^  liter  of  hydraulic 
fuel  for  maintenance  purposes.  Sewage, 
solid,  and  food  wastes  will  be  stored  in 
containers  and  removed  from  Antarctica 
for  proper  disposal. 

Location:  Antarctic  Peninsula  area 
and  onward  toward  the  South  Pole. 

Dates:  November  6,  2003  to  January 
15, 2004. 

Nadene  G.  Kennedy, 

Permit  Officer. 

[FR  Doc.  03-25461  Filed  10-7-03:  8:45  am] 

BILUNG  CODE  75SS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 
of  1978  (Pub.  L  95-541) 

AGENCY:  National  Science  Foundation. 


ACTION:  Notice  of  permit  applications 
received  under  the  Antarctic 
Conservation  Act  of  1978,  Pub.  L.  95- 

541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  at  Title 
45  part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 

DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  by  November  6,  2003.  This 
application  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foundation.  4201  Wilson 
Boulevard.  Arlington.  Virginia  22230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nadene  G.  Kennedy  at  the  above 
address  or (703)  292-7405. 

SUPPLEMENTARY  INFORMATION:  The 

National  Science  Foundation,  as 
directed  bv  the  Antarctic  Conser\'ation 
Act  of  1978  (Pub.  L.  95-541),  as 
amended  by  the  Antarctic  Science, 
Tourism  and  Conservation  Act  of  1996. 
has  developed  regulations  for  the 
establishment  of  a  permit  system  for 
various  activities  in  Antarctica  and 
designation  of  certain  animals  and 
certain  geographic  areas  a  requiring 
special  protection.  The  regulations 
establish  such  a  permit  system  to 
designate  Antarctic  Specially  Protected 
Areas. 

The  applications  received  are  as 
follows: 
[Permit  Application  No.  2004-015] 

1.  Applicant 

Richard  R.  Veit,  Biolog\'  Department, 
The  College  of  Staten  Island.  2800 
Victor}'  Boulevard,  Staten  Island,  NY 
10314.' 

Activity  for  Which  Permit  is 
Requested:  Take.  The  applicant 
proposes  capture  and  release  up  to  5 
individuals  each  of  Cape  Petrel, 
Wilson's  Storm  Petrel,  Black-bellied 
Storm  Petrel,  Brown  Skua,  Kelp  Gull, 
and  Antarctic  Tern.  The  applicant  plans 
to  assess  the  breeding  condition  of  the 
birds,  and  to  determine  diet,  based  on 
regiurgitations  and  fecal  samples  about 
the  next. 

Location:  Seal  Island,  Antarctic 
Peninsula. 
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Dates:  November  23.  2003  tii 
December  26.  2003, 

fperinii  .^pplii  ation  No.  2004-016] 
2.  Applicant 

Ti'rr\-  I   Wilson.  Dep.irtment  of 
(.•'Illogical  S(  itTK  p>.  (Ihio  Stdte 
rniveisitv,  l,i5  S   Owil  .Mall. 
Columhu.s.  OH  43210. 
Activity  tor  W'hiih  Pfrinit  is 
fir(jut'stf(!:  Enter  .Xntarctu.  Specially 
Protected  Areas.  The  applicant  propo.ses 
to  enter  C^.ape  C'rozier  (ASPA  #124)  and 
Beaufort  Lsland  (ASPA  #105)  for  the 
purpose  of  visiting  the  prox'iousK 
installed  GPS  monuments  that  were 
deploved  to  detect  motion  of  the 
bedrock  due  to  tectonism  or  post-glacial 
rebound  GPS  receivers  will  be  installed 
then  IdU'T  remo\ed  and  local  GPS 
sur\e\s  will  he  conducted  in  an  area 
withm  approMinateU'  rii)  meters  of  the 
miinument. 

LiHdtinn:  (^ape  Cxozier.  Koss  Island 
(ASPA  #124),  and  Beaufort  Island.  Ross 
Sea  iASPA  #105). 

Duty's:  November  03.  2003  to  January 
U,  2007. 

Nadene  G.  Kennedy. 

Pfrnut  OffutT.  Office  nf  Polar  Programs. 
|FK  Dor.  03-254fi2  Filed  10-7-03;  8:45  ami 

BILLING  CODE  755S-01-M 

NATIONAL  SCIENCE  FOUNDATION 

Proposal  Review  Panel  in  Advanced 
Computational  Infrastructure  and 
Research  Notice  of  Meeting 

hi  .K  (ordaiu  e  with  the  Federal 
.\dvisorv  tjimmittee  Act  (Pub.  L.  92- 
4H.<.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetmt;  This  meeting  was  originally 
scheduled  for  September  18  and  19. 
2003  and  had  to  be  cancelled  due  to 
Hurricane  Isabel. 

Sdtiu'  Proposal  Review  Panel  in  Advanced 
Computational  Infrastructure  &  ResearcJi 

(#1185). 

Date  a-  Time:  October  23.  2003:  8  a.m.-5 
p  m  —(October  24,  2003;  8  a.m.-4  p.m. 

Pl,n>'  AC:c:ES.S  Center.  901  N.  Stuart 
Strnel,  Hth  Fluor   .\rlingtnn,  V',\  22203. 

7'ifif' .  i/  Mrftim;  Open 

Fir  Furthrr  Infornuition  Contui  t  Rii  htini 
Hilderbrandi,  Program  Director.  Division  of 
Advanced  Computational  Infrastructure  and 
Research,  Suite  1 1 12.  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  \'.\  22230,  Tel    (703)  2P2-8963.  e- 
mail:  rhild^'rhiinsf  t^ov 

PurpusH  ut  .Vfee/mg  To  perform  a  reverse 
site  visit  to  review  and  provide  ddvire  and 
recommendations  on  AC.l  program  plans  and 
review  progress  reports  for  .\P.-\C1,  NC^S.A 
and  PSC:  as  part  of  the  P.-\CI  d(  tiviiv 

Agenda  To  review  and  evaluate  annual 
reports  and  program  plans. 


Dated   ()<  loher  :f,  2(K).J. 
Susanne  Bolton. 

Conituitlef  MiiiHiiiiiiirnt  Otticer 

|FR  Doc.  03-254')M  1-iled  U)-7-(),<,  H  4.'i  am] 

BILLING  CODE  7555-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-7580-MLA-3:  ASLBP  No. 
04-81 6-01 -MLA] 


Fansteel  Inc. 
Officer 


Designation  of  Presiding 


Pursuant  to  delegiition  i)\  the 
Commission,  see  37  FR  2K710  (Dec.  29. 
1972J.  and  the  Commission's 
regulations,  see  10  CFR  2.1201.  2.1207, 
notice  is  herebv  given  that  (1)  a  single 
member  of  the  Atomic  Safety  and 
Licensing  Board  Panel  is  designated  as 
Presiding  (Xfic:er  to  rule  im  petitions  for 
leave  to  intervene  and/or  nnpiests  for 
hearing;  and  (2)  upon  making  tli<' 
rocjuisite  findings  in  acccudanc  e  witii  10 
CFR  2.1205(h).  the  Presiding  Officer 
will  conduct  an  adjudicatorv  heaiing  m 
the  following  proceeiling:  Fansteel  Inc.. 
Muskogee.  Oklahom.i  iMiten.ils  License 
Amendment). 

The  hearing  will  be  condu(  ti'd 
pursuant  to  10  CFR  [lart  2,  siihp.ut  L.  of 
the  Gommissi(m's  Regulations. 
"Informal  Hearing  Procedures  tor 
Adjudic  iitions  in  Materials  ,\ni.\  Operator 
Licensing  Proc  eedim:--     This 
proceeding  com  i-rps  i  iiM|iiest  tor 
hearing  submitted  lui  Septt'inber  10, 
2003.  by  the  State  of  Oklahoin.t    The 
request  was  filed  in  resjionse  to  an 
August  5.  2003  notice  of  consideration 
and  opportunity  for  a  hearing  regarding 
a  |ulv  24,  2003  amendment  re(]iiest  from 
Fansteel  Inc  .  to  amend  its  10  CFR  part 
40  source  material  In  eiise.  whu  h  was 
published  m  the  Federal  Register  on 
■August   1  1,  21)0,1  IHH  FR  47t)2  1),  The 
re([uested  license  .unendiiient  would 
authorize  decommissioning  ot  the 
Fanst:!el  liu;.  facilitv  located  in 
Muskogee.  Oklahoma  m  accordance 
with  a  lanu.irv  14,  200.)  site 
decommissioning  plan  (.is  .miended  on 
May  8.  2003). 

The  Presiding  Otiu  er  in  this 
()ro(  eediiig  IS  .\dministrati\ e  [udge 
Alan  S.  Rosentlial.  Pursu<int  to  the 
provisions  of  10  CFR  2.722,  2.1209. 
.'\dministrati\e  [udge  Richard  F  (iole 
has  lieen  .ippointed  to  assist  the 
Presiding  Offic;er  in  taking  evidence  and 
in  preparing  a  suitable  record  for 
re\'iew 

.■\ll  (  orrespondtMice,  documents,  and 
other  materials  shall  be  filed  with 
ludges  Rosenthal  and  Cole  in 
accordance  with  10  CFR  2  1203.  Their 
addresses  are: 


Alan  S.  Rosenthal,  Administrative 
Judge.  Presiding  Officer,  Atomic 
Safetv  and  Licensing  Board  Panel. 
LIS.  Nuclear  Regulatorv  Commission, 
Washington.  DC  20555-0001. 

Richard  F.  Cole,  Administrative  [udge. 
Special  Assistant.  Atomic  Safety  and 
Licensing  Board  Panel,  L'.S.  Nuclear 
Regulator\'  Commission,  Washington. 
DC  2 05 5 5-0001 

Issued  at  Rorkville.  .Marvland,  this  2nd  day 
of  October,  200.i 
G.  Paul  Bollwerk,  III. 

Clini  Admmi'itraln'e  ludge.  Alonuc  Salrty 
and  Liicnsmg  Buard  Panel. 
jFR  Doc:.  0:)-2.54t1,'i  Filed  l(>-7-0;j;  8:45  am] 
BILLING  CODE  7590-01 -P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Financial 
Management  Policy  Directive  on  Use  of 
Grants.Gov  FIND 

AGENCY:  Office  of  Management  and 

Budget. 

ACTION:  Notice  of  issuance  of  final 

policy  directive. 

SUMMARY:  The  Office  of  Federal 
Financ:ial  Management  (OFFM)  is 
issuing  a  polic\  directive  requiring 
Federal  agencies  to  use  the  Grants.gov 
FIND  module  to  electronically  post 
svnopses  of  funding  opportunities 
under  Federal  financial  assistance 
programs  that  award  discretionary 
grants  and  cooperative  agreements.  The 
policv  directive  inclucies  an  attachment 
which  contains  the  go\'ernment-wide 
standard  set  of  data  elements  to  be  used 
b\  Federal  agencies  when  posting 
svnopses  at  bttp://v^■\\^v. Grants. gov  or 
such  Web  site/Internet  address 
designated  by  the  (Dffice  of  Management 
and  Budget  (OMB).  The  purpo.se  of  the 
Grants. gov  FIND  module  is  to  provide 
potential  applicants  with  (1)  enough 
information  about  any  funding 
opportunity  to  decide  whether  they  are 
interestc^d  in  viewing  the  full 
announcement;  (2)  information  on  one 
or  more  ways  to  obtain  the  full 
announcement  (e.g..  an  Internet  site,  e- 
mail  address  or  telephone  number);  and 
(3)  one  common  Web  site  for  all  Federal 
grant  opportunities  searchable  by  key 
word,  date.  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  or  specific 
agency  name.  The  Federal  agencies 
jointly  developed  the  standard  data 
elements  to  be  used  for  posting  the 
synopses  information  as  part  of  their 
grant  streamlining  efforts  to  implement 
the  Federal  Financial  Assistance 
Management  Improvement  Act  of  1999 
(Public  Law  106-107). 


E^ni  AH 
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FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  Federal  Financial 
Management,  Office  of  Management  and 
Budget.  725  17th  Street,  NW., 
Washington,  DC  20503;  telephone:  (202) 
395-3993;  fax:  (202)  395-3952. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  a  Federal  Register  notice  [68  FR 
37379),  published  on  June  23,  2003,  the 
Office  of  Management  and  Budget 
(0MB)  finalized  a  standard  set  of  data 
elements  for  use  by  Federal  agencies  to 
electronically  post  synopses  of 
announcements  of  funding 
opportunities  under  programs  that 
award  discretionary  grants  and 
cooperative  agreements  at  http:// 
wivw.Grants.gov,  the  current  Web  site 
for  the  Grants.gov  FIND  module.  Also 
on  June  23,  2003,  another  Federal 
Register  notice  (68  FR  37385)  proposed 
an  OFFM  policy  to  establish  the 
requirement  for  agencies  to  post  funding 
opportunity  synopses  in  the  Grants.gov 
FIND  module. 

We  received  comments  from  seven 
Federal  agencies  on  the  proposed 
policy.  We  considered  all  comments  in 
developing  this  final  OFFM  policy 
directive.  Comments  on  the  policy 
supported  establishing  the  requirement 
for  agencies  to  post  synopses  of  funding 
opportunities  in  the  Grant.gov  FIND 
module.  The  following  paragraphs 
summarize  the  comments  and  our 
responses. 

II.  Comments  and  Responses 

Commant:  One  commenter  noted  a 
discrepancy  in  one  of  the  FIND  data 
elements.  Specifically,  the  "Additional 
information  on  eligibility"  data  element 
notes  that  it  is  "Required  if  agency 
selects  either  category  25  or  category  99 
in  the  'Eligible  applicants'  field"  data 
element.  The  commenter  notes  there  is 
no  categorv  25  in  the  June  23,  2003, 
published  standard J^8  FR  37379]. 

Response:  Agree.  The  commenter  has 
correctly  noted  a  shortcoming  in  the 
FIND  data  elements  published  on  June 
23,  2003.  The  full  set  of  codes  is 
available  in  the  attachment  to  this 
policy  and  on  the  Grants.gov  Web  site. 
To  clarify  in  this  response,  code  25  is 
for  'Odiers  [see  text  field  entitled 
Additional  information  on  eligibility' 
for  clarification)".  » 

Comment:  One  commenter 
recommended  that  the  policy  be 
changed  to  ensure  the  policy  applies  to 
postings  of  an  initial  announcement  and 
any  modification  of  the  announcement. 

Response:  Agree.  Section  4(a), 
"Applicability"  of  the  policy  directive, 
and  the  Grants.gov  FIND  Data  Elements/ 
Format  have  been  revised  to  reflect -that 


postings  include  initial  announcements 
and  modifications  to  announcements. 

Comment:  A  commenter 
recommended  there  be  a  separate  FIND 
template  for  modifications  of 
announcements.  In  accordance  with  the 
OMB  announcement  format  policy, 
agencies  should  only  have  to  provide 
the  date  of  the  announcement  and 
identify  what  has  been  modified. 

Response:  The  Grants.gov  instructions 
for  input  to  the  FIND  module  have  been 
clarified  to  be  consistent  with  the 
standard  announcement  format  notice 
[68  FR  37376],  Overview  Information, 
Announcement  Type.  For  a 
modification  entry,  only  the  date  of  the 
previous  announcement  synopsis  and 
information  that  has  been  changed  need 
to  be  entered.  A  separate  FIND  template 
for  a  modification  is  not  necessary 
because  the  current  FIND  module 
accommodates  any  modifications. 

Comment:  The  commenter 
recommended  that  Section  4,  "Policy" 
which  references  the  uniform  resource 
locator  (URL),  be  amended  to  add.  "or 
such  web/Internet  address  as  may  be 
identified  by  the  Grants.gov  Project 
Management  Office."  It  is  suggested  that 
this  would  alleviate  revising  the  policy 
directive  in  the  event  the  URL  changed. 

Response:  Agree.  Language  has  been 
revised  to  reflect  "or  such  Web  site/ 
Internet  address  as  may  be  identified  by 
the  Office  of  Management  and  Budget 
(OMB)"  since  this  policv  is  issued  bv 
OMB. 

Comment:  A  commenter  indicated 
that  the  second  sentence  of  the 
introductory  paragraph  appears  to  make 
Grants.gov  FIND  (the  terminology  that 
will  supercede  "FedGrants.gov")  the 
primary  location  for  publication  of  the 
complete  funding  opportunit}-.  since  it 
states  that  agencies  are  required  to  post 
funding  opportunities  for  all 
discretionary  grant  and  cooperative 
agreement  programs  at  that  site.  Their 
understanding  is  that  the  posting 
rsquirement  is  for  the  synopsis  with  a 
link  to  the  full  announcement  (unless 
uploaded  in  Grants.gov  FIND)  and  that 
agencies  will  continue  to  post  their  full 
announcements  at  a  location(s) 
consistent  with  any  applicable  statutory 
requirements  and  policies.  This  needs  to 
be  clarified. 

Response:  Agree  in  part.  Grants.gov 
has  a  search  mechanism  to  be  used  to 
locate  synopses  and  link  to  full 
announcements.  As  such.  Grants.gov 
will  continue  to  be  the  site  used  to  post 
synopses  and,  for  some  agencies,  full 
announcements  unless,  or  until,  another 
web/Internet  site  has  been  identified  bv 
OMB. 

The  policy  has  been  revised  to  state 
that  the  synopsis  should  be  posted  with 


URL  links  through  which  the  full 
announcement  can  be  obtained. 
However,  when  agencies  post  the  full 
announcement  at  Grants.gov,  a  URL  link 
from  the  synopsis  to  the  full 
announcement  is  not  necessary  because 
the  synopsis  and  full  announcement 
share  the  same  URL;  in  this  event,  the 
synopsis  must  indicate  that  the  full 
announcement  can  be  found  at 
Grants.gov  flND. 

Comment:  Two  commenters  indicated 
that  under  Section  4(a),  "Applicability," 
the  intent  was  to  post  syn   ■  ses  of 
funding  opportunities,  noi  grant  awards. 

Response:  Agree.  The  language  in  the 
policy.  Section  4(a),  "Applirabilii   ," 
has  been  changed  to  "func;iig 
opportunity  announcements  and 
modifications  to  the  announcements." 

Comment:  With  respect  to  Section 
4(a),  "Applicability."  several 
commenters  recommended  that  limited 
eligibility  and  sole  source  funding 
opportunities  be  considered  exceptions 
to  the  policy.  One  commenter  wanted  to 
add  the  word  "competitive"  before  the 
terms  "discretionary  grants  and 
cooperative  agreements."  In  addition,  a 
commenter  wanted  to  add  the  word 
"grant  awards"  after  "discretionary." 

Response:  Agree  with  "single-source" 
funding  opportunities  ["sole  source"  is 
an  acquisition  term  with  a  definition 
that  does  not  apply  to  grants]  being 
excepted  because  a  single-source  award 
is  not  considered  a  true  funding 
opportunity  for  anyone  other  than  the 
intended  recipient.  As  such,  a  third 
exception  has  been  added  to  Section 
4(a),  indicating  that  synopses  of  single- 
source  announcements  will  not  need  to 
be  posted.  Since  an  exception  has  been 
added  for  single-source  awards,  which 
are  not  competitive,  adding  the  word 
"competitive"  would  be  unnecessary. 

An  exception,  however,  was  not 
added  for  limited  eligibility 
announcements  because  limited 
eligibility  announcements  are.  in  fact, 
true  funding  opportunities  which  often 
include  a  competitive  component.  As 
such,  these  announcements  must  be 
posted  to  Grants.gov  FIND  in  order  to 
provide  the  public  maximum 
opportunity  to  view  potential  funding 
opportunities,  thereby  maintaining 
transparency  consistent  with  the 
customer  service  mandates  prescribed 
in  Public  Law  106-107.  Furthermore, 
this  requirement  should  not  be 
burdensome  to  agencies  because  most 
agencies  use  systems  which 
automatically  extract  from  the  full 
announcement  the  information  needed 
to  develop  and  post  the  synopses  to 
Grants.gov  FIND.  Inserting  "grant 
awards"  has  not  been  added  since  the 
intent  is  to  post  announcements  and  not 
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dward.s  As  prtniously  indicdtcci.  the 
policy  has  been  changed  to  reflect  the 
posting  nf  funding  opportunities  rather 
than  awards  in  Clrants.gov  FIND 

i'onwif'nt  ()n^•  ( (unmenter  expressed 
concern  about  having  funding 
opportunity  announcements  that  are 
targeted  for  a  set  of  pre-cleared  potential 
appluants  (in  terms  of  top-secret  or 
sensiti\e  work  asst)ciated  with  national 
secuntv)  included  as  svnupses  in 
Grants.gov  FIND  and  requested  anothfr 
e.xception  be  addeii  to  ineft  this  need. 

Response:  Disagree.  Thf  policv  in 
Section  4  alreadv  states  that  "agencies 
should  continue  to  post  their  full 
announcement  at  location! s]  consistent 
with  an\-  applicablf  statutory 
rt'quirements  and  policy."  If  such 
re(]uirements  prohibit  an  vK^ncy  from 
the  public  posting  of  a  funding 
opportunity  announcemen'.  then  there 
would  be  no  requirement  for  a  synopsis 
to  be  posted  in  Grants.gov  FIND. 

Comment:  One  commenter  thought 
the  exception  at  Section  4a  (2).  is  too 
restrictive  and  did  not  address  the 
"nature  of  overseas  awards."  In 
addition,  the  commenter  thought  the 
definition  of  the  exteptum  stating.  "A 
program  with  100  percent  ot  potential 
eligible  applicants  who  live  outside  the 
L'nited  States,  and  who  demonstrate 
lack  of  Internet  access,  and  the  agency 
has  requested  a  waiver  from  OMB.  '  is 
very  narrow  and  potentially 
burdensome  and  questioned  how  it 
could  be  applied.  In  addition  the 
commenter  agreed  with  \h>\  policy,  but 
suggested  the  policy  should  reflect 
flexibility  with  respect  to  posting 
announcemfnts  for  overseas  recipients 
and  the  set:(ind  exception  should  be 
removed  altogether. 

Response:  Agree  in  part.  Reference  to 
lack  of  internet  access  and  requiring 
agenc;ies  to  request  a  waiver  from  OMB 
has  been  eliminated  from  the  policy 
directive  Instead,  the  policy  exception 
has  been  re\ised  to  state. 
"announcements  of  funding 
opportunities  for  awards  less  than 
S25.000  for  which  100  percent  of 
potential  eligible  applic:ants  live  outside 
of  the  L'nited  States."  It  should  be  noted 
that  while  the  exceptions  to  the  policy 
do  not  require  agencies  to  post 
synopses,  agencies  are  not  pret  luded 
from  the  option  of  posting  a  synopsis  in 
Grants.gov  FIND.  The  second  option 
was  therefore  modified,  but  not 
eliminated 

Comment:  One  agency  commenter 
was  concerned  about  the  effective  date 
of  postings  in  Grants.gov  FI.ND. 
Specifically,  the  commenter  was 
concerned  that  when  a  funding 
announcement  is  published  that  may 
result  in  the  award  of  a  contract,  grant 


or  cooperative  agreement,  the  proposed 
three-day  re()uirement  is  in  conflict  with 
the  Federal  Acquisition  Regulation 
(FAR)  5  20;Ma)  whi(  h  requires  agencies 
to  publish  a  notice  of  solicitation  at  least 
fifteen  da\s  prior  to  the  issuance  of  the 
solicitation  (with  certain  exceptions). 

Response-  No  change.  The 
requirements  to  post  the  synopsis 
within  three  days  of  posting  the  full 
announcement  represents  the  latest 
timeframe  during  which  the  synopsis 
must  tie  posted.  Agencies  have  the 
flexibility  to  post  the  synopsis  prior  to 
this  timeframe  to  meet  statutory  or 
regulatory  requirements. 

Comment:  Four  commenters 
recommended  t  hanges  to  the  policy 
regarding  reference  to  the 
Administrative  Procedures  Act  and 
suggested  the  reference  be  removed  and 
be  replaced  with  "statutory  or 
regulatory  requirements."  Also,  one 
commenter  recommended  that  the  word 
"some"  be  inserted  before  "agencies"  in 
reference  to  "agencies  ma\'  need  to 
announce  the  binding  opportunity  in 
the  Federal  Register  "  As  noted  by  the 
ccmimenter.  not  all  agencies  are  required 
to  publish  in  the  Federal  Register. 

Response:  Agree.  The  reference  to  the 
Administrative  Procedures  Act  has  been 
replaced  with  "statutory  or  regulatory 
requirements."  In  addition,  the  word 
"some"  has  be«'ii  inserted  in  front  of 
"agencies." 

Comment:  One  commenter  notini  that 
"the  notice  is  still  vague  about  whether 
agencies  can  post  grant  opportunity 
announcements  solely  at  (Irants.gov, 
and  therefore,  bypass  the  Federal 
Register  "  The  commenter  asked 
whether  or  not  it  was  acceptable  to  post 
the  full  information  on  agency  Web  sites 
with  a  link  from  Grants.gov  FIND. 

Response:  No  change.  Tht;  policy 
mdi{  ates  th.it  agencies  must  post 
synopses  of  funding  opportunities  in 
Grants.gov  FIND,  which,  in  turn,  states 
nu'thods  through  which  an  agencies' 
full  aiinoum  enu'iit  can  be  ac:cessed.  The 
policv  indicates  that  agencies  may  also 
put  an  "availability  notice  "  of  the 
funding  opfiortunity  m  the  Federal 
Register,  which  identifies  the  funding 
opportunity  availability  and  contact 
information,  for  those  that  do  not  have 
Internet  access   However  the  policy 
iiidicatt's  that  the  agency  will  have  to 
follow  its  own  statutory  or  regulatory 
requirements  with  regard  to  publishing 
in  the  Federal  Register.  And  in  response 
to  a  similar  comment  on  the  Grants. gov 
FIND  Notice  of  Standard  Data  Elements 
[68  FR  3780,  IIA.  Gomments  and 
Responses],  OMB  responded  as  follows: 
Grants. gov  FIND  and  the  Federal 
Register  are  c:(miplementarv  The 
Grants. gov  FI.ND's  primary  purposes  are 


to  provide:  (1)  A  synopsis  of  each 
funding  opportunity  with  the  minimum 
information  people  need  in  order  to 
quickly  decide  whether  they  want  to 
review  the  full  announcement  for  that 
opportunity;  and  (2)  a  way  to  access  the 
full  announcement  electronically.  The 
Federal  Register  is  one  place  an  agency 
may  locate  the  full  announcement  to 
which  the  synopsis  links  electronically. 
Whether  a  given  opportunity  that  is 
svnopsized  in  Grants. gov  FIND  will 
have  its  full  announcement  published  in 
the  Federal  Register,  on  the  agency's 
web  site,  or  at  Grants.gov  FIND,  is  a 
question  for  the  agency  and  their 
program  offices. 

Comment:  An  agency  commented  that 
it  is  not  required  to  obtain  a  Gatalog  of 
Federal  Domestic  Assistance  (CFDA) 
number,  since  many  of  its 
announcements  are  advertised  as 
"Broad  Agency  Announcements," 
which  mav  result  in  contracts,  grants  or 
cooperative  agreements. 

Response:  Agree.  The  Grants. gov 
FIND  Notice  of  Standard  Data  Elements 
[68  FR  37382],  states  the  following  with 
respect  to  the  (]FDA  element,   "Is  agency 
input  required?"  At  least  one  entry  is 
required  (may  list  more  than  one),  if  the 
Federal  agency  is  subject  to  the 
requirement  in  3 1  U.S.G.  Chapter  61 ,  to 
report  to  the  CFDA.  Federal  agencies 
that  have  programs  that  are  not 
domestic  assistance,  and  therefore,  are 
not  listed  in  the  CFDA.  may  arrange 
with  Grants. gov  to  insert  an  alternate 
number  that  will  allow  listing  of  the 
funding  opportunity.  Consistent  with 
this  approach,  language  has  been  added 
to  clarifv  that  agencies  should  work 
with  Grants. gov  to  obtain  an  alternate 
number  in  situations  where  the  CFDA 
does  not  apply. 

Linda  M.  Springer, 

Controller. 

To  the  Heads  of  Executive  Departments 
and  Agencies 

Subject:  Requirement  to  Post  Funding 
Opportunity  Announcement  Synopses 
at  Grants.gov  and  Related  Data 
Elements/Format. 

1.  Purpose.  This  policy  directive 
establishes  a  government-wide 
requirement  for  Federal  agencies  to 
electronically  post  synopses  of 
announcements  of  funding 
opportunities  under  financial  assistance 
programs  that  award  discretionary 
grants  and  cooperative  agreements, 
using  a  standard  set  of  data  elements. 
The  purpose  of  the  synopsis  is  to 
provide  potential  applicants  (1)  enough 
information  about  the  funding 
opportunity  to  decide  whether  they  are 
interested  in  viewing  the  full 
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announcement;  (2)  one  or  more  ways 
[e.g.,  an  Internet  site,  e-mail  address  or 
telephone  number)  to  get  the  full 
announcement  with  the  detailed 
information;  and  (3)  one  common  Web 
site  to  search  for  all  Federal  grant 
opportunities  by  key  word,  date.  Catalog 
of  Federal  Domestic  Assistance  (CFDA) 
number,  specific  agency  or  across 
agencies.  The  attached  data  elements  are 
the  government-wide  standard 
developed  for  Federal  programs  that 
award  discretionary  grants  and 
cooperative  agreements. 

2.  Authority.  The  policy  directive  is 
part  of  the  implementation  of  the 
Federal  Financial  Assistance 
Management  Improvement  Act  of  1999 
(Public  Law  106-107).  This  policy  is 
also  designed  to  further  implement  the 
Grants.gov  initiative,  one  of  the  24 
electronic  government  (E-Gov) 
initiatives  under  the  President's 
Management  Agenda. 

3.  Background.  Public  Law  106-107, 
requires  the  Office  of  Management  and 
Budget  (OMB)  to  direct,  coordinate,  and 
assist  Executive  Branch  departments 
and  agencies  in  establishing  an 
interagency  process  to  streamline  and 
simplify  Federal  financial  assistance 
procedures  for  non-Federal  entities.  The 
law  also  requires  executive  agencies  to 
allow  applicants  to  electronically  apply 
for  and  report  on  the  use  of  funds  from 
any  Federal  financial  assistance 
program  administered  by  the  agency. 

The  posting  of  standard  synopses  in 
an  electronic  enviroiunent  provides 
govermnent  customers  the  opportunity 
to  locate  funding  opportunities  in  one 
place  and  to  decide  whether  or  not  to 
apply  for  the  opportunity.  Establishing 
data  standards  for  the  electronic  format 
of  the  synopses  and  the  posting  of 
synopses  on  the  Internet  serve  to 
implement  Public  Law  106-107  and  the 
President's  Management  Agenda. 

4.  Policy.  The  data  elements/format 
attached  to  this  policy  directive  are  the 
government-wide  standard  for  posting 


synopses  at  http://www.Grants.gov or 
such  Web  site/Internet  address  that  may 
be  identified  by  OMB,  for  programs  that 
award  discretionary  grants  and 
cooperative  agreements.  Agencies 
should  continue  to  post  their  full 
aimouncement  at  location(s)  consistent 
with  any  applicable  statutory 
requirements  and  policy.  All  Federal 
agencies  are  required  to  post  synopses 
of  announcements  of  funding 
opportunities  for  programs  that  award 
discretionary  grants  and  cooperative 
agreements  at  the  Grants.gov  FIND 
module  and  are  also  encouraged  to  post 
other  types  of  Federal  funding 
opportunities  at  Grants.gov  FIND.  The 
synopsis  shall  be  posted  with  universal 
resource  locator  (URL)  links  through 
which  the  full  aimouncement  can  be 
obtained.  A  URL  link  from  the  synopsis 
to  the  full  aiuiouncement  is  not 
necessary  for  full  announcements 
posted  to  Grants.gov  because  the 
synopsis  and  full  announcement  share 
the  same  URL.  However,  in  this  event 
the  synopsis  must  indicate  that  the  full 
announcement  can  be  found  at 
Grants.gov  FIND. 

a.  Applicability.  All  Federal  agencies 
will  be  required  to  post  synopses  of 
their  discretionary  grant  and 
cooperative  agreement  funding 
opportunity  announcements  and 
modifications  to  the  announcements  at 
Grants.gov  or  a  Web  site/Internet 
address  identified  by  OMB,  using  the 
standard  data  elements/format,  except 
for: 

(1)  Programs  that  only  publish 
funding  opportunities  in  the  Catalog  of 
Federal  Domestic  Assistance  (CFDA). 

(2)  Announcements  of  funding 
opportunities  for  awards  less  than 
$25,000  for  which  100  percent  of 
eligible  applicants  live  outside  of  the 
United  States. 

(3)  Single  source  announcements  of 
funding  opportunities  issued  by  an 
agency  which  are  specifically  directed 
to  a  known  recipient. 


b.  Effective  Date.  This  policy  directive 
is  effective  thirty  days  from  this  date  of 
publication,  and  all  agencies  shall  post 
announcement  synopses  at  the 
Grants.gov  FIND  module  beginning 
November  7,  2003.  A  synopsis  of  the 
Federal  funding  opportunity  shall  be 
posted  at  Grants.gov  FIND  no  later  than 
three  business  days  after  release  of  the 
full  announcement. 

c.  Exemptions.  Requests  for 
exemptions  must  be  directed  to  OMB, 
Office  of  Federal  Financial  Management 
(OFFM). 

5.  Agency  Responsibilities. 

a.  Issue  any  needed  direction  to 
offices  that  award  discretionary  grants 
and  cooperative  agreements  on  the 
requirement  to  post  a  s}fnopsis  at  the 
Grants.gov  FIND  module,  including  the 
standard  data  elements/format. 
Synopses  must  follow  the  format  to 
ensure  all  required  data  elements  are 
included. 

b.  Ensure  the  synopsis  posted  at  the 
Grants.gov  FIND  Module  will  have  full 
instructions  regarding  where  to  obtain 
the  full  announcement  for  the  funding 
opportunity.  To  further  satisf\'  statutorA', 
regulator^',  or  the  agency's  policy 
requirements,  some  agencies  may  need 
to  announce  the  funding  opportunity  in 
the  Federal  Register. 

c.  Obtain  a  Catalog  of  Domestic 
Assistance  (CFDA)  number  for  all 
programs  that  post  a  synopsis  at 
Grants.gov.  For  those  programs  that  do 
not  have  an  assigned  CFDA  number,  the 
program  office  or  agency  must  contact 
the  Grants.gov  Program  Management 
Office  to  obtain  an  alternate  identifier  to 
be  used  in  the  synopsis  posted  at  the 
Grants.gov  FIND  module. 

6.  Information  Contact.  Direct  any 
requests  for  exemption  or  questions 
about  the  policy  to  the  Office  of  Federal 
Financial  Management  (OFFM),  202- 
395-3993. 


Linda  M.  Springer. 
Controller. 


Grants.gov  find  Data  Elements/Format 


Data  element 


Description 


Is  agency  input  required? 


Federal  agency  user  identi- 
fication. 

Federal  agency  user  pass- 
word. 

Announcement  type  


Funding  opportunity  title 


Funding  opportunity  number 


User  ID  of  Federal  agency  representative  who  is  au- 
thorized to  post  infomiation  to  ttie  FedGrants.gov  site. 

Password  of  Federal  agency  representative  wtio  is  au- 
thorized to  post  information  in  the  FedGrants.gov  site. 

Type  of  announcement  to  which  the  synopsis  relates: 
Initial  announcement  Modification  to  previously 
issued  announcement. 

The  Federal  agency's  title  for  the  funding  opportunity 
(including  program  subcomponent  names,  as  the 
agency  deems  appropriate). 

The  number,  if  any  that  the  Federal  agency  assigns  to 
the  announcement.  For  a  modification  of  a  previously 
issued  announcement,  use  the  funding  opportunity 
number  of  the  eariier  announcement. 


One  entry  required. 

One  entry  required. 

One  entry  required  Modification  requires  date  and  only 
changes  made  to  the  initial  announcement. 

One  entry  required. 


Optional  for  initial  announcement,  if  a  number  is  not  as- 
signed, FedGrants.gov  will  assign  one.  Agency  input 
is  required  for  modification. 
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Grants.gov  find  Data  Elements/Format— Continued 

Data  element 

Descnption                                                                 Is  agency  input  required'' 

Catalog  of  Federal  Domestic 
Assistance  iCFDAi  num- 
ber 


Federal  agency  name 


Numberis)    of   t^ie   CFDA   llsting(s) 
eluded  in  ihe  announcement  {eg 


for    program(s)   in- 
12  3001 


Federal  agency  contact  for 
electronic  access  prob- 
lems 


E-mail  address  for  Federal 
agency  contact  for  elec 
tronic  access  problems 

Telephone  number  for  Fed- 
eral agency  contact  for 
electronic  access  prob- 
lems 

Funding  opportunity  aescrip 
tjon. 


Funding  instrument  type 


Categony  of  funding  activitv 


Explanation  of    other'  cat- 
egory of  funding  activity 


Name  of  the  Federal  organization  responsible  for  ttie 
announcement,  including  agency  name  and  as  appli- 
cable, specific  subcomponent  (eg.  department,  bu- 
reau directorate  or  division) 

Snouic  list  name  of  person  (e  g  webmastert  to  whom 
potential  applicants  should  refer  questions  if  they 
cannot  link  from  FedGrants  gov  to  the  full  announce- 
ment (this  person  is  distinct  from  the  programmatic 
and  other  agencv  contacts  who  are  listed  in  the  full 
announcement! 

E-mail  address  of  Federal  agency  contact  who  can  help 
with  electronic  access  problems 

Telephone  number  of  Federal  agency  contact  who  can 
help  with  electronic  access  problems 


A  concise  description  of  the  funding  opportunity,  de- 
signed to  contain  sufficient  information  for  potential 
applicants  to  decide  whether  they  are  interested 
enough  to  read  the  full  announcement 

Types  of  inst-'uments  that  may  be  awarded  (.codes 
proved  for  system-to-system  interface) 

Grant  (G) 

Cooperative  Agreement  (CA) 

Procurement  Contract  iPCi 

Otfier  (O) 

Note  that  if  your  announcement  states  that  you  may 
award  orocurement  contracts  as  well  as  assistance 
instruments  the  announcement  must  be  posted  to 
both  the  procurement  and  assistance  modules  of 
Grants  gov  FIND 

Designed  to  allow  potential  applicants  to  narrow  their 
search  to  programs  m  the  CFDA  categories  of  inter- 
est to  them  Note  that  the  terms  are  defined  in  the 
CFDA  List  all  categories  that  apply  (codes  provided 
for  system-to-  system  inte^ace): 

Agriculture  (AGi 

Arts  (AR-see    Cultural  Affairs    in  CFDA 

Business  and  Commerce  (BCi 

Community  Development  (CDi 

Consumer  Protection  (CP) 

Disaster  Prevention  and  Relief  iDPR) 

Education  (EDi 

Employment.  Labor  and  Training  (ELT) 

Energy  (EN) 

Environment  (ENVi 

Food  and  Nutrition  (FN) 

Health  (HL) 

Housing  (HO) 

Humanities  (HU-see  'Cultural  Affairs "  in  CFDA) 

Income  Secunty  and  Social  Sen/ices  tISS) 

Information  and  Statistics  (IS) 

Law  Justice  and  Legal  Services  (LJL) 

f'latural  Resources  (NR) 

Regional  Development  (RD) 

Science  and  Technology  and  other 

Research  and  Development  (ST) 

Transportation  (Ti 

Other  (0-see  text  field  entitle  Explanation  of  other  cat- 
egory of  funding  activity    for  clarification  ) 

A  text  descnption  of  Other  category  or  categories  of 
funding  activity  applicable  to  the  funding  opportunity 


At  least  one  entry  required  (may  list  more  than  one)  if 
the  Federal  agency  is  subject  to  the  requirement  in 
31  use  chapter  61,  to  report  to  the  CFDA.  Federal 
agencies  that  have  programs  not  listed  in  the  CFDA, 
may  arrange  with  FedGrants.gov  to  insert  an  alter- 
native number  that  will  allow  listing  of  the  funding  op- 
portunity 

Optional  If  an  name  office  name  is  not  provided, 
FedGrants.gov  will  insert  the  office  name  provided 
when  the  agency  initially  registered  and  obtained  a 
user  ID  and  password 

At  least  one  entry  required  May  list  more  than  one. 


Required  May  list  only  one. 


Required   May  list  only  one 


Required 


Required.  Select  all  that  apply  (up  to  4  codes). 


At  least  one  entry  required  and  may  list  as  many  as 
needed  There  is  no  default  value.  If  the  category  of 
funding  activity  does  not  clearly  fit  in  any  listed  cat- 
egory, must  select,  "Other. ' 


Required  if  an  agency  selects  "other"  as  a  category  of 
funding  activity,  either  by  itself  or  in  combination  with 
one  or  more  other  categories. 
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Grants.gov  find  Data  Elements/Format— Continued 


Data  element 


Description 


Is  agency  input  required? 


Estimated  total  program 
funding. 

Expected  number  of  awards 


Ceiling,  if  any,  on  amount  of 
individual  award. 

Floor,  if  any,  on  amount  of 
individual  award. 


How  to  get  full  announce- 
ment. 


Electronic  link  to  full  an- 
nouncement. 


Eligible  applicants 


Additional  information  on  eli- 
gibility. 


Cost  sharing  or  matching  re- 
quirement. 


The  total  amount  of  funding  the  agency  expects  to 
make  available  for  awards  under  this  announcement. 

The  number  of  individual  awards  the  agency  expects  to 
make  under  this  announcement. 

The  maximum  dollar  amount  for  an  individual  award 
under  this  announcement  that  the  awarding  agency 
will  not  exceed. 

Any  minimum  dollar  amount  for  an  individual  award 
under  this  announcement  (i.e.,  if  the  awarding  agen- 
cy will  not  make  smaller  awards  under  any  cir- 
cumstarKes). 

Hypertext  stating  where  to  get  the  full  announcement,  if 
it  si  available  on  the  Intemet.  This  field  should  In- 
clude the  descriptor  that  precedes  the  URL  for  the 
full  announcement  (e.g.,  "Clk;k  on  the  following  link 
to  see  tfie  full  text  of  Vhe  announcement  for  this  fund- 
ing opportunity"). 

The  URL  for  the  full  announcement,  unless  the  an- 
nouncement is  uploaded  in  Grants.gov  FIND. 


Optional.  Default,  if  agency  does  not  provide  input,  is 
"not  available."  However,  agencies  should  provide 
this  information  whenever  possit>le. 

Optional.  Default,  if  agency  provides  no  input,  is  'not 
available."  However,  agencies  are  strongly  encour- 
aged to  provide  this  information  whenever  possible. 

Required.  Enter  a  number  or  "none." 


Required.  Enter  a  number  or  "none.' 


Required. 


Designed  to  help  potential  applicants  narrow  their 
searches  to  programs  where  they  are  most  likely  to 
be  eligible,  although  they  still  must  read  the  full  an- 
nouncement for  details  because  eligibility  may  be  fur- 
ther limited  to  certain  subsets  of  applicants  within 
categories  below  (codes  provided  for  system-to-sys- 
tem interface).  99-Unrestricted  (i.e.,  open  to  any  type 
of  entity  below),  subject  to  any  exceptions  listed  in 
the  text  field  entitled  "Additional  Information  on  eligi- 
bility.". 

Govemment  Codes: 

00-State  govemments 

01 -County  govemments 

02-City  or  township  govemments 

04-Special  district  govemments 

05-lndependent  school  districts 

06-State  controlled  institutions  of  higher  education 

07-Native  American  tribal  governments  (Federally  rec- 
ognized) 

08-Public  Housing  Authorities/Indian  housing  authori- 
ties 

Non-Government  organizations: 

11 -Native  American  tribal  organizations  (other  than 
Federally  recognized  tribal  govemments) 

12-Nonprofits  with  501  ©)(3)  IRS  status,  other  than  in- 
stitutions of  higher  education. 

13-Nonprofits  without  501  ©)(3)  IRS  status,  other  than 
institutions  of  higher  education 

20-Private  institutions  of  higher  education 

21-lndividuals 

22-For-profit  organizations  other  than  small  businesses 

23-Small  businesses 

25-Othefs  (see  text  field  entitled  "Additional  infomiation 
on  eligibillt/'  for  clarifk:atk>n) 

Explanatory  information  to  provide  any  needed  clarifica- 
tion of  the  meaning  of  "unrestricted"  (e.g.,  all  but  for- 
eign entities)  to  identify  types  of  recipients  meant  by 
"all  others,"  or  to  provide  further  information  atxjut 
limitations  for  any  other  categories  {e.g.,  for  cat- 
egories 6  and  20,  a  limitation  to  historically  Black  col- 
leges and  universities). 

Answer  to  question:  Is  cost  sharing  or  matching  re-  |  Required 
quired?  (Y  or  N).  I 


Agency  input  is  optional  because  there  will  be  no  URL 
if  the  agency  uploads  the  announcement  in 
Grants.gov  FIND  and  does  not  also  post  it  on  the 
Intemet. 

Required  to  either  select  "99"  for  unrestricted  or  select 
all  others  that  apply. 


Required  if  agency  selects  either  category  25  or  cat- 
egory 99  in  "eligible  applicants"  field.  If  agency  se- 
lects category  99  and  there  are  not  further  limitatkjns, 
enter  "no  restrictions."  Optional  for  additional  infor- 
mation related  to  any  category  other  than  99  or  25. 


I7<ula>«ol      D< 
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Grants.gov  find  Data  Elements/Format— Continued 

Data  element 

Descnption                                                              Is  agency  input  required'' 

Due  date  for  applications 


Explanation  of  application 
due  dates 


Date  of  Grants  gov  FIND 
posting 


Date  tor  Grams  go^  f^IND  to 
arcriive 


Date  when  applications  are  due  (or  latest  date  when 

applications  accepted  if  announcen>ent  has  multiple 
due  dates  or  is  a  general  announcement  that  is  open 
for  a  specified  penod  with  applications  accepted  at 
any  time  during  that  period i 

Note:  This  field  is  to  contain  the  date  when  pre-applica- 
tions.  rather  than  applications,  are  due  if  an  applicant 
must  submit  a  pre-application  to  be  considered  for  an 
award 

Used  by  agencies  wanting  to  post  more  information 
about  due  dateisi  for  potential  applicants  For  exam- 
Die,  the  field  may  be  used  to  descnbe  programs  with 
multiple  due  dates  or  ones  where  applications  are 
accepted  at  any  point  within  a  broad  time  window 
The  field  also  may  be  used  to  add  information  about 
the  time  when  applications  are  field  due  {eg.  5  p  m 
EDT  on  the  date  given  m  the  Due  date  for  applica- 
tions" field) 

Month,  day  and  year  when  the  agency  wants  the  syn- 
opsis posted  on  Grants  gov  FIND  teg.  some  agen- 
cies may  build  in  delays  to  allow  announcements  to 
appear  first  m  the  FtDFHA,  RtGibThh  or  at  agencies 
Internet  site   Format  is  MMDDCCYY 

Month  day  and  year  when  the  agency  wants  the  syn- 
opsis archived   Format  is  MMDDCCYY 


Required    if  Explanation  of  application  due  dates'  field 
IS  not  completed  Optional  othenwise 


Optional  (Note:  'Due  date  for  applications "  field  is  re- 
quired if  this  "Explanation  of  application  due  dates" 
text  IS  not  completed) 


Required 


Optional.  Default,  if  agency  provides  no  input,  is  30 
days  after  the  date  given  in  the  "Due  date  for  appli- 
cations"  field. 


KR  Un,     (M-:j=;-188  Filed  10-7-03:  8:45  ami 
BILLING  CODE  3110-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

I  p  )r.  written  request,  copies  available  from: 

.Sf'i  unties  rind  E.xi  hange  Commission, 
Otfit  e  of  Filings  and  Information  Ser\'ices, 
Washington.  DC  20549. 
h.\tension: 

hirm  l-H-OME^  Control  No.  3235-0391— 

SEC  File  .No.  z:70-344: 
Form  1 1-K— OMB  Control  No.  3235- 

008:;— SEC  File  No.  270-101: 
Form  144— <JMB  Control  No.  ,J2:s.S-()10  1  — 

SEC  File  No.  270-112. 

\f)tir:e  is  herph\-  given  that  pursuant 
t(i  the  Paperwork  Kedurtion  .Act  rA  199.5 
(44  r.,S.C.  .}5()1  ef  s-e(/  )  the  Securities 
and  E.xchange  Cnmmission 
('C^.ommission  ")  has  submitted  to  the 
Office  of  Management  and  Budget  the 
requests  for  extensidn  of  the  previousU- 
approved  collections  of  information 
discussed  below 

Form  T-6  (OMB  Control  .\o.  ,^2.35- 
0391,  SEC  File  .No.  270-344)  is  a 
statement  of  eligibility  and  qualification 
for  a  foreign  corporate  trustee  under  the 
Trust  Indenture  Act  of  1939.  Form  T-6 
provides  the  basis  for  determining  if  a 
trustee  is  qualified.  Form  T-6  is  filed  on 
occasion.  The  information  collected 
must  be  filed  with  the  Commission  and 


is  publiclv  available.  Form  T-6  takes 
approximatelv  17  burden  hours  to  be 
[iffjarevl  iiid  is  filed  by  15  respondents. 
It  is  cstinidted  that  2.5"n  of  the  25.5  total 
burden  hours  (64  hours)  is  prepared  bv 


the  filer  The  remaining 


)f  burden 


hours  is  prepared  bv  outside  counsel. 

li.rm  n-K  (OMB  Control  No.  3235- 
l)l)H2,  .SFC  File  .No   270-101)  is  the 
dunudl  report  designed  for  us"  bv 
employee  stock  purchase,  savings  and 
similar  plans  to  fa(  ilitate  their 
compliance  with  the  reporting 
recjuirement.  The  Form  ll-K  is 
nec:essar\'  to  pro\ide  emplovees  with 
information,  iiu  hiding  financ:ial 
information,  with  respect  tg  the 
in\estment  \ehi(  le  or  plan  itselt.  Also, 
Fnrni  1 1-K  pro\  icies  employees  with  the 
iu(  essar\  information  to  assess  the 
performanc;e  of  the  investment  vehicle 
in  which  their  monev  is  invested.  Form 
1 1-K  IS  filed  on  oc;casi()n.  The 
information  collected  must  be  filed  with 
the  C'lunmission  and  is  publiclv 
available.  Form  11-K  takes 
approximately  30  burden  hours  to 
prepare  and  is  filed  bv  2,300 
respondents  for  a  total  of  69.000  burden 
hours 

Form  144  (OMB  3235-0101:  SEC  File 
No   270-1 12)  IS  used  to  report  the  sale 
of  securities  during  any  three-month 
period  that  exceeds  500  shares  or  other 
units  or  has  an  aggregate  sales  price  in 
excess  of  SlO.OOO.  Form  144  operates  in 
conjunction  with  Rule  144.  If  the 
information  collection  was  not  required, 
the  objectives  of  the  rule  could  not  be 


met.  The  information  collected  must  be 
filed  with  the  Commission  and  is 
publicly  a\ailable.  Form  144  takes 
approximately  2  burden  hours  to 
prepare  and  is  filed  by  18,096 
respondents  for  a  total  of  36,192  total 
burden  hours. 

An  agencv  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
abo\e  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10202, 
New  Executive  Office  Building, 
Washington,  DC  20503:  and  (ii)  Kenneth 
A.  Fogash,  Acting  Associate  E.xecutive 
Director/CIO.  Office  of  Information 
Technology.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 

Dated:  October  2,  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary-. 

[FR  Doc.  03-25511  Filed  10-7-03;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  450  5th  Street, 
NW.,  Washington,  DC  20549. 

Extension; 

Rule  44.  SEC  File  No.270-162;  OMB 
Control  No.  3235-0147; 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501,  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
("OMB")  a  request  for  extension  of  the 
matters  relating  to  the  previously 
approved  collections  of  information 
discussed  below. 

Rule  44,  Part  250.44  [17  CFR  250.44] 
under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
("Act '),'l5  U.S.C.  79,  etseq.,  prohibits 
sales  of  utility  assets  and  utility 
securities  owned  by  public  utility 
holding  companies  registered  under  the 
Act.  except  pursuant  to  a  declaration 
filed  with,  and  approved  by,  the 
Commission. 

The  Commission  estimates  that  the 
total  annual  reporting  burden  of  Rule  44 
is  96  hours  (4  responses  x  24  hours  = 
96  hours). 

The  estimate  of  average  burden  hours 
is  made  for  purposes  of  the  Paperwork 
Reduction  Act  and  is  not  derived  from 
a  comprehensive  or  representative 
sur\'ey  or  study  of  the  costs  of 
complying  with  the  requirements  of 
Commission  rules  and  forms. 

An  agency  may  not  conduct,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number. 

Please  direct  general  comments 
regarding  the  above  information  to  the 
following  persons:  (i)  Desk  Officer  for 
the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Kenneth 
A.  Fogash,  Acting  Associate  Executive 
Director/CIO,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  DC  20549.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 


Dated:  October  1,2003. 
Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  03-25512  Filed  10-7-03;  8:45  am] 

BiLUNG  CODE  801(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations;  Notice 
of  Application  To  Withdraw  From 
Listing  and  Registration  on  the 
Philadelphia  Stock  Exchange,  inc. 
(Insignia  Systems,  Inc.,  Common 
Stock,  $.01  Par  Value)  File  No.  1-13471 

October  2,  2003. 

Insignia  Systems,  Inc.,  a  Minnesota 
corporation  ("Issuer"),  has  filed  an    • 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
piu-suant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  ("Act"),i  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  Common 
Stock,  $.01  par  value  ("Security"),  from 
listing  and  registration  on  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange"). 

The  Board  of  Directors  ("Board")  of 
the  Issuer  approved  a  resolution  on 
April  11,  2000  to  withdraw  its  Security 
from  listing  on  the  Exchange.  The  Issuer 
states  that  it  is  taking  such  action  for  the 
following  reasons:  the  Security  is 
actively  traded  on  the  Nasdaq  National 
Market  System  ("Nasdaq")  and  the 
Issuer  fully  intends  to  maintain  the 
listing  and  registration  on  Nasdaq.  In 
addition,  the  Security  has  not  traded  on 
the  Phlx  since  May  of  1999. 

The  Issuer  states  in  its  application 
that  it  has  met  the  requirements  of  Phlx 
Rule  809  governing  an  issuer's 
voluntary'  withdrawal  of  a  security  from 
listing  and  registration.  The  Issuer's 
application  relates  solely  to  the 
withdrawal  of  the  Security  from  listing 
on  the  Amex  and  from  registration 
under  Section  12(b)  of  the  Act  *  and 
shall  not  affect  its  obligation  to  be 
registered  under  Section  12(g)  of  the 
Act.-» 

Any  interested  person  may,  on  or 
before  October  24,  2003  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  D.C.  20549-0609. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Phlx 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 


protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  03-25453  Filed  10-7-03;  8:45  am] 

BILUNG  CODE  801(M>1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  the  American  Stock 
Exchange  LLC  (Lifestream 
Technologies,  Inc.,  Common  Stock, 
$.001  Par  Value)  File  No.  1-16161 

October  2.  2003. 

Lifestream  Technologies,  Inc.,  a 
Nevada  corporation  ("Issuer"),  has  filed 
an  application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  12d2-2(d) 
thereunder,-  to  withdraw  its  Common 
Stock,  $.001  par  value  ("Security").' 
from  listing  and  registration  on  the 
American  Stock  Exchange  LLC  ("Amex  " 
or  "Exchange  "). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  the  State  of  Nevada, 
in  which  it  is  incorporated,  and  with  the 
Amex's  rules  governing  an  issuer's 
voluntary'  withdrawal  of  a  security  from 
listing  and  registration. 

The  Board  of  Directors  ("Board")  of 
the  Issuer  approved  a  resolution  on 
September  23,  2003  to  withdraw  the 
Issuer's  Security  from  listing  on  the 
Amex.  The  Board  of  the  Issuer  states 
that  the  reason  it  is  taking  such  action 
is  due,  in  part,  to  the  difficulty  of 
maintaining  compliance  with  the 
continued  listing  standards  of  the  Amex 
as  well  as  related  cost  constraints.  The 
Issuer  states  it  is  currently  seeking  to  list 
its  Security  on  the  OTC  Bulletin  Board. 

The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Securities  from 
listing  on  the  Amex  and  from 
registration  under  Section  12(b)  of  the 
Act  *  shall  not  affect  its  obligation  to  be 


>  15  U.S.C.  787(d). 
M7CFR240.12d2-2(d). 
3  15U.S.C.  78/(b). 
ns  U.S.C.  78/(g). 


5  17CFR200.30-3(a)(l). 
■  15  use.  78/(d). 
•;i7CFR240.12d2-2ld). 
M5U.S.C.  78/fb). 
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registered  under  Section  12(g)  of  the 
Act.^ 

.\n\  interested  person  mav,  on  or 
before  October  24.  200.5.  submit  bv  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW  ,  Washington,  DC  20.544-()Hn4.  facts 
bearing  upon  uhethcr  the  application 
has  been  made  in  at:cordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any.  should  be  imposed  bv  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  ' 
lonathan  G,  Katz, 
SfiTftan 
(FR  Doc  U.1-2.S4.52  Filed  10-7-03;  8:45  am] 

aiLLING  COOe  S010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46587;  File  No,  SR-ISE- 
2003-18] 

Self -Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No,  1 
Thereto  by  International  Securities 
Exchange,  Inc.,  Relating  to  Trading 
Options  on  the  S&P  Small  Cap  600 
Index 

October  I.  2003. 

Pursuant  to  section  19(b)(1)  of  thf 
Securities  Exchange  .\ct  of  19,54 
(■'.Act"),'  and  Rule  19b-4  thereunder, - 
notice  is  hereby  given  that  on  August 
29.  2003.  the  International  Securities 
Exchange  Inc.  ("Exchange"  or  "ISE") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  desxribed  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exc:hange  On 
September  2b,  200.T,  the  Exchange  filed 
Amendment  No    1  to  the  proposed  rule 
change. '  The  Commission  is  publishing 


'  15  f  Si:  -Hiig) 

'  17  CFR  200  30-lla)(l) 

'  15  L'  St:   7Hs(b)(l) 

-  17  CFR  240  19b-l 

'  Ser  letter  from  Michael  Simon,  Senior  Vice 
President  and  tienerai  Counsel.  ISE.  to  Nancy 
Sanow.  .\ssistant  Direttor,  Division  of  .Marltet 
Regulation  (Division"),  Commission,  dated 
September  25.  2003  I  Wmendment  No    1")   In 
■Amendment  No   1,  the  ISE  represented  that  it 
would  monitor  the  Standard  and  Poors  Small  («ip 
600  Index  ("SAP  Small  Cap  600    or    Index  'l  for  the 
Index's  adherence  to  certain  parameters  The  ISE 


this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons  <ind  is  approving  the 
proposed  rule  change,  as  amended,  on 
an  accelerated  basis, 

I,  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
ISE  Rules  2001,  2004,  2006  and  2009,  to 
enable  the  Exi:hange  to  tradi?  optiims  on 
tht'  S&P  Small  Cap  tiOO.  The  text  of  the 
proposed  rule  t  hange,  as  amended,  is 
below.  Proposed  new  language  is  in 
italics:  proposed  deletions  are  in 
brackets. 


Hulf  JdOl   Dt'lmitions 

(1)  The  term  "reporting  authority" 
with  respect  to  a  p.irtit  ular  index  means 
the  institution  or  re[iorting  service 
designated  b\  the  Exchange  as  the 
official  source  for  (IJ  calculating  the 
level  of  the  index  from  the  reported 
prices  of  the  underlying  securities  that 
are  the  basis  of  the  index  and  (2) 
reporting  such  level.  The  reporting 
authoritv  for  each  index  approved  for 
options  trading  on  the  Exchange  Ishall 
be  Specified  (as  provided  in  Rule  2000)] 
is  specififd  in  Supplementary  Material 
.Oi  to  this  Rule  2001 


Supplementiin  Mntrritil  tn  Half  2001 

.01     Tht'  rrpiirtiiii;  (luthoritifs 
designated  hy  tht'  E.m  hangt'  m  rpsperf 
of  each  index  underlving  an  index 
options  contract  traded  on  the  Exchange 
are  as  provided  in  the  chart  below 


Underlying  index           Reporting  authority 

S&P  SmallCap  600         Standard  &  Poors. 
Index 

Rule  2004  Positmn  Limits  for  Broad- 
Based  Index  Options 

l.ij  Rule  4  12  generallv  shall  govern 
position  limits  for  broad-based  index 
options,  as  modified  by  the  Rule  2004. 
There  mav  be  no  [losition  limits  for 
certain  Specified  (as  provided  in  Rule 
2000)  broad-based  index  options 


represented  thai  il  noiiKi  notitv  Conimission  staff 
if  the  I  har,«  ter  of  the  Index  should  f  hange  from  the 
basu  (icsi  ription  proviiied  in  the  instant  proposed 
rule  t  hanue   The  KxLhange  also  represented  that  it 
believed  it.s  surveillance  pro<  edures  were  adequate 
to  mimitor  trading  in  option.s  on  the  Index   The  ISE 
also  provided  additional  uiforination  about  the 
membership  ol  ihe  Intermarket  Surveillance  Ooup 
(  'ISC'l   In  addition,  the  I.SE  provided  statistics 
about  the  median  average  dailv  trading  volume  and 
ab<nit  the  percentage  ot  securities  in  the  Index  that 
would  meet  the  listing  standards  applicable  to 
underlving  se*  unties  lor  the  Ex(  hange  s  stock 
options. 


contracts.  All  other  Broad-based  index 
options  contracts  shall  be  subject  to  a 
contract  limitation  fixed  by  the 
Exchange,  which  shall  not  be  larger  than 
the  limits  [Specified  (as  provided  in 
Rule  2000)  in  this  paragraph]  provided 
m  the  chart  below. 


Broad-based 

underlying 

index 


Standard  limit 

(on  the  same 

side  of  the 

market) 


Restrictions 


S&P 
SmallCap 
600  Index. 


100.000  con- 
tracts. 


No  more  than 
60.000 
near-term. 


Rule  2006.  Exemptions  from  Position 
Limits 

(a)  Broad-based  Index  Hedge 
Exemption.  The  broad-based  index 
hedge  exemption  is  in  addition  to  the 
other  exemptiims  available  under 
Exchange  Rules,  interpretations  and 
policies.  The  following  procedures  and 
criteria  must  be  satisfied  to  qualify  for 
a  broad-based  index  hedge  exemption: 
***** 

(5)  Positions  in  broad-based  index 
options  that  are  traded  on  the  Exchange 
are  exempt  from  the  standard  limits  up 
to  75.000  contracts  fin  addition  to 
standard  limit  I  unless  otherwise  [to  the 
extent]  Specified  (as  provided  in  Rule 
2000)  in  this  subparagraph  (a)(5). 


Rule  2009.  Terms  of  Index  Options 
(Contracts 

(a)  General. 


(4)  "European-Style  Exercise." 
[Specified  (as  provided  in  Rule  2000) 
The  following  European-stvle  index 
options,  some  of  which  may  be  A,M.- 
settled  as  provided  in  paragraph  (a)(5), 
[may  be]  are  approved  for  trading  on  the 
Exchange[.].- 

HI  S&-P  SmallCap  600  Index. 

(5)  A.M. -Settled  Index  Options.  The 
last  day  of  trading  for  A.M. -settled  index 
options  shall  be  the  business  day 
preceding  the  last  day  of  trading  in  the 
underlying  securities  prior  to 
expiration.  The  current  index  value  at 
the  expiration  of  an  A.M. -settled  index 
option  shall  be  determined,  for  all 
purposes  under  these  Rules  and  the 
Rules  of  the  Clearing  Corporation,  on 
the  last  day  of  trading  in  the  underlying 
securities  prior  to  expiration,  by 
reference  to  the  reported  level  of  such 
index  as  derived  from  first  reported  sale 
(opening)  prices  of  the  underlying 
securities  on  such  day,  except  that: 

(i)  In  the  event  that  the  primary 
market  for  an  underlying  security  does 
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not  open  for  trading  on  that  day,  the 
price  of  that  security  shall  be 
determined,  for  the  purposes  of 
calculating  the  current  index  value  at 
expiration,  as  set  forth  in  Rule  2008(g), 
unless  the  current  index  value  at 
expiration  is  fixed  in  accordance  with 
the  Rules  and  By-Laws  of  the  Clearing 
Corporation;  and 

(ii)  In  the  event  that  the  primary 
market  for  an  underlying  security  is 
open  for  trading  on  that  day,  but  that 
particular  security  does  not  open  for 
trading  on  that  day,  the  price  of  that 
security,  for  the  purposes  of  calculating 
the  current  index  value  at  expiration, 
shall  be  the  last  reported  sale  price  of 
the  security. 

The  following  A.M.-settled  index 
options  [thatl  are  approved  for  trading 
on  the  Exchange:  [shall  be  Specified  (as 
provided  in  Rule  2000)  in  this 
subparagraph  (a)(5).] 

(i)  S&-P  SmallCap  600  Index. 

(b)  Long-Term  Index  Options  Series. 
***** 

(2)  Reduced  Value  Long  Term  Options 
Series. 

(i)  Reduced-value  long  term  options 
series  [may  be  approved  for  trading  on 
Specified  (as  provided  in  Rule  2000) 
indices.)  on  the  following  stock  indices 
are  approved  for  trading  on  the 
Exchanqe: 

lAI  S&-P  SmallCap  600  Index. 
***** 

(c)  Procedures  for  Adding  and 
Deleting  Strike  Prices.  The  procediues 
for  adding  and  deleting  strike  prices  for 
index  options  are  provided  in  Rule  504, 
as  amended  by  the  following: 

(1)  The  interval  between  strike  prices 
will  be  no  less  than  $5.00;  provided, 
that  in  the  case  of  the  following  [the 
certain  Specified  (as  provided  in  Rule 
2000)1  classes  of  index  options,  the 
interval  between  strike  prices  will  be  no 
less  than  S2.50[.]; 

(ij  SErP  SmallCap  600  Index,  if  the 
strike  price  is  less  than  $200.00. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend  its 
rules  to  provide  for  the  listing  and 
trading  on  the  Exchange  of  cash-settled. 
European-style  index  options  on  the 
S&P  SmallCap  600.  Options  on  this 
index  are  currently  trading  on  the 
Chicago  Board  Options  Exchange 
("CBOE")."'  The  proposed  rule  changes 
adopt  the  same  standards  that  are 
currently  applied  for  Index  options 
traded  on  the  CBOE. 

a.  Index  Design. 

The  S&P  SmallCap  600  Index  is 
designed  to  measure  the  performance  of 
small  capitalization  stocks.  The  Index  is 
a  capitalization-weighted  index  of  U.S. 
stocks  with  each  stock  affecting  the 
Index  in  proportion  to  its  market 
capitalization. 

As  of  August  21,  2003.  the  600 
component  stocks  ranged  in 
capitalization  from  approximately  S3 
billion  to  S56  million,  and  the  market 
capitalization  of  the  Index  totaled  S397 
billion.  The  largest  stock  accounted  for 
0.74%  of  the  total  weighting  of  the 
Index,  while  the  smallest  accounted  for 
0.01%.  The  median  capitalization  of  the 
components  in  the  Index  was  S517 
million.  A  breakdown  of  the  component 
stocks  by  trading  markets  shows  that 
Nasdaq  is  the  priman,'  market  for  43% 
of  the  weight  of  the  Index  (277  issues), 
the  New  York  Stock  Exchange  ("NYSE") 
represents  56%  (317  issues),  and  the 
American  Stock  Exchange  ("AMEX") 
represents  1%  (6  issues). 

A  total  of  10  major  industry  sectors 
are  represented  in  the  Index.  Those 
sectors  and  their  weights  are  as  follows: 
(1)  Consumer  Discretionar>'  (20.2%);  (2) 
Industrials  (19.0%);  (3)  Information 
Technology  (16.6%);  (4)  Financials 
(13.9%);  (5')  Health  Care  (12.9%);  (6) 
Energy  (5.4%);  (7)  Materials  (4.4%);  (8) 
Utilities  (3.8%);  (9)  Consumer  Staples 
(3.6%);  and  (10)  Telecommunications 
Services  (0.2%).  During  the  period  from 
March  through  August  2003.  the  average 
daily  trading  volume  for  the  Index 
component  stocks  ranged  from  8,468  to 
4.3  million  shares.  As  of  September  25. 
2003,  a  significant  majority  of  the  stocks 
are  relatively  actively  traded,  as 
indicated  by  an  Index  component 
median  average  daily  trading  volume  of 
139,002  shares.  The  "top  100  stocks 
account  for  34.14%  of  the  Index,  while 


the  bottom  100  stocks  account  for  4.12% 
of  the  Index.  The  prices  for  each  of  the 
components  ranged  from  S2.10  to 
S410.60.  The  average  price  was  S23.18. 
The  shares  outstanding  for  each  of  the 
Index  component  stocks  ranged  from 
approximately  4.96  million  to  138.64 
million  with  an  average  of  29.12 
million. 

S&P  relies  on  several  criteria  to  add  or 
delete  Index  component  stocks.  Among 
other  things,  stocks  must  trade  on  the 
NYSE  or  Amex,  or  be  Nasdaq  NMS 
securities;  stocks  must  have  adequate 
liquidity  and  reasonable  price 
evidenced  by  a  0.3  ratio  of  annual  dollar 
value  traded  to  market  capitalization; 
the  companies  must  have  market 
capitalization  between  $250  million  and 
$900  million;  companies  must  have 
financial  viability,  measured  as  four 
consecutive  quarters  of  positive  as- 
reported  earnings;  companies  must  have 
public  float  of  at  least  40%  of  the  stock; 
and  companies  must  be  operating 
companies,  and  not  closed-end  funds, 
holding  companies,  partnerships, 
investment  vehicles  or  royalty  trusts."* 

b.  Calculation. 

The  value  of  the  Index  is  determined 
by  Standard  and  Poor's  by  adding  the 
price  of  each  stock  times  the  number  of 
shares  outstanding.  This  sum  is  then 
divided  by  an  index  divisor  ("Index 
Divisor"),  which  gives  the  Index  a  value 
of  100  on  its  base  date  of  December  31, 
1993.  The  Index  Divisor  is  adjusted  by 
Standard  &  Poor's  for  pertinent  changes 
in  the  component  stocks.  The  Index  had 
a  closing  value  of  215.54  on  May  31. 
2003. 

c.  Maintenance. 

The  S&P  Small  Cap  600  is  maintained 
by  Standard  and  Poor's  and  ISE  has 
represented  that  it  will  not  influence 
anv  S&P  decisions  concerning  the 
maintenance  of  the  Index. ^  To  maintain 
continuity  of  the  Index.  Standard  and 
Poor's  adjusts  the  Index  Divisor  to 
reflect  certain  events  relating  to  the 
component  stocks.  These  events 
include,  but  are  not  limited  to, 
adjustments  for  company  additions  and 
deletions,  share  changes,  stock  splits, 
stock  dividends,  and  stock  price 
adjustments  due  to  company 
restructurings  or  spinoffs.  Some 
corporate  actions,  such  as  stock  splits 
and  stock  dividends,  require  simple 


•*  See  Securities  Exchange  Act  Release  No  35532 
(March  24,  1995),  60  FR  16518  (March  30.  1995) 
(SR-CBOE-94-43)  (Order  approving  the  listing  and 
trading  of  the  S&P  600  on  the  CBOE). 


'  Should  the  character  of  the  Index  change  from 
the  basic  description  contained  in  the  rule  filing. 
ISE  will  so  notif\'  the  Commission  staff  Such  a 
change  could  require  filing  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the  .Act  and  Rule 
19b-^  thereunder  See  .\mendment  No.  1.  supra 
note  3. 

'Telephone  conference  between  Katherine 
Simmons.  Vice  President  and  Associate  C^neral 
Counsel.  ISE.  and  Florence  Harmon.  Senior  Special 
Counsel.  Division.  Commission,  on  October  1.  2003 
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changes  in  the  cnmmon  shares 
outstanding  and  the  stock  pru  es  of  tin- 
companies  in  the  Index.  Other  corporate 
actions  such  as  share  issuances,  (  hange 
the  market  vakie  of  the  Index  and 
require  an  Index  ni\isor  ad|ustinent  as 
well. 

Although  ISE  is  not  invoUed  in  the 
maintenance  of  the  Index,  it  represents 
that  it  will  monitor  the  Index  semi- 
annuallv  and  will  notif\'  Commission 
staff  in  the  event  that  ( 1 )  1  ()"'<>  of  the 
capitalization  of  the  Index  is  comprised 
of  securities  with  a  market 
capitalization  of  less  than  SlOO  million, 
(2)  10%  of  the  capitalization  of  the 
Index  is  made  up  of  compcments  with 
an  average  dailv  trading  volume  of  less 
than  10.000  shares  over  the  previous  six 
months;  or  (J)  ncm-l'.S  component 
securities  (common  stock  or  ADRs)  that 
are  not  suhject  to  a  comprehensi\e 
surveillance  agreement  in  the  aggregate 
represent  more  than  20%  of  the  w  eight 
of  the  Index's  aggregate  market 
capitalization 

d.  Indfx  ()ptinii<  Tniih:iii 

In  addition  to  regular  Iniit'x  options, 
the  Exchange  mav  pro\"ide  for  thf  listing 
of  long-term  (up  to  thnn'  \  .Mrs 
expiration)  index  options  s»Ties  aiul 
reduc:ed-\alue  long-t<Tm  index  options 
on  the  Index   For  reduced-value  long- 
term  index  options,  the  underlying 
value  would  he  computed  at  one-tenth 
of  the  Index  levd.  The  current  and 
closing  index  value  of  any  sue  h 
reduced-value  hmg-tt^rm  index  option 
will,  after  siu:h  initKil  computation,  be 
rounded  to  thf  nearest  one-hundredth 

The  Ex(  hange  st'.>ks  to  have  the 
discretion  to  list  seru-s  in  2'/:;  point 
intervals  when  thf  Index  level  fails 
below  200  The  minimum  tick  size 
(trading  mtc'rval)  for  series  trading 
below  S,3  will  he  S.05  (S5.00)  and  for 
series  trading  above  S3  will  be  S  10 
(SlO  00)  The  trading  hours  for  options 
on  the  Index  will  be  from  9:30  a.m.  to 
4:15  p.m   Eastern  time 

e.  Expn  isf--  and  SfttlfnifTit 

The  options  on  the  Index  will  be 
European-st\  le  indfx  ojitions  that 
expire  on  the  Saturday  following  th*- 
third  Friday  of  the  expiration  month. 
Trading  in  the  expiring  contract  month 
will  normalU'  cease  at  4:15  p.m   Eastern 
time  on  the  immediatelv  preceding 
Thursdav."  The  Index  multiplier  will  he 


100   The  exen  ise  settlement  value  of 
the  Index  at  option  expiration  will  be 
(  alculated  bv  Standard  ^  Poors  based 
on  the  opening  prices  of  the  component 
securities  on  the  business  dav  prior  to 
t>xpiration  ('.A  M   Settlement")   If.i 
stock  fails  to  ofien  for  trading,  the  last 
available  price  on  the  stock  will  be  used 
in  the  calculation  of  the  index. 

f.  PositKin  Liiiuts 

The  Exf:hange  [iroposes  to  establish 
position  limits  for  options  on  the  S&P 
Small  Cap  HOO  at  100,000  < oiitracts  on 
either  side  of  the  m.irket,  and  no  more 
than  hO.OtJO  of  such  contracts  mav  be  in 
the  series  in  the  nearest  expiration 
month   The  hedge  exemfiticm  for  this 
bro.iii-based  Index  uill  be  tin  additional 
7,5.000  (  ontr.K  ts 

g.  /T.vc  hmii^f  Hiih'^  A[)[ilii  iihir 

.■\s  modified  herein,  the  Exchangt; 
Rules  in  Chapiter  20  will  b(>  applicable 
to  S&P  Small  Cap  t)0(l  options. 

h   Sunt'ilhinir 

The  Ex(  hange  i  oiulucts  routine 
surveillaiK  e  for  trading  ol  etpiitv 
options  and  has   where  appro()riate, 
incorpor.ited  all  index  options  into  its 
progr.iin    In  .uldition,  the  Exchange  has 
dev.'ldped  siiiveilldiice  procedures 
spei.itic  to  index  options,  which  have 
been  pro\  nied  to  the  {iommission.  The 
I,SE  l)elie\es  these  [)ro(  edures  are 
adecjUcite  to  properly  monitor  trading  in 
options  on  the  S&P  Small  Cap  t)0()  '  For 
surveillance  purposes,  the  Exch.uige 
will  have  complete  access  to 
information  regarding  trading  activity  in 
the  underlyinu  securities   In  addition, 
the  Intermarket  Siii\  eillanc  e  (irouj) 
Agreement  CISC  Agreement"),  dated 
lune  20.  1^94,  will  be  a[)plii:able  to  Lhe 
trading  of  options  on  the  Index.'" 

i.  CAifHuitv 

ISE  believe.s  it  has  the  iiei:essary 
systems  capacity  to  supfiort  new  series 
that  will  result  from  the  introduction  of 
S&P  Small  Cap  tiOO  index  options.  ISE 
has  also  been  informed  that  the  Ojitions 
Price  Reporting  Authority  I'UPRA") 


'  Tt'li.'phdHH    iiritHfU'.  e  tjetween  Kathenne 
Simmons.  Xm  >'  frt'snifut  unA  .Associate  (ieneral 
Counsel.  I.SE.  and  Florence  Harmon.  Senior  Special 
C.ouns'?!.  Division.  C^ommission.  on  October  1.  2003 

■'  Whpn  thf  last  trading  day  is  moved  because  of 
Exrhan^e  hcilidavs  Isuch  as  when  ISE  is  closed  on 
thf  Fruiav  bf  tnrf  f  xpiration).  the  last  trading  day 
tur  expiring  nptKias  will  be  Wednesday  and  the 
fxert.ise  spttlemfiit  viiuf  of  Index  options  at 
expiration  will  bf  liftfrmmed  at  the  opening  of 
resular  Thursdav  trading. 


''See  Amendment  No   I,  supra  note  .3. 

'"The  ISE  IS  a  member  of  the  Intermarket 
Surveillance  tiroup  ("ISG")  uiulfr  the  l.S(, 
Agreement,  dated  lune  20.  1OT4    1  hf  mfmbers  nl 
the  IS(i  include  all  of  the  tl.S  regislerfd  slock  and 
options  markets:  the  American  .Stoi  k  Exchange  LU.'. 
("Amex "I.  the  Boston  Slock  Exchange  |   BSE"),  the 
Chicago  Board  of  Options  Exchange  ("CBOE'l.  thf 
Chicago  Stock  Exchange  ("CHX").  the  (!incinnali 
Slock  Exchange  ("CSE"),  the  National  ."Kssocialion 
of  Securities  Dealers  I'NASD").  the  New  York 
Stock  Exchange.  Inc.  CNYSE'l  lhe  Pacific  Sloe  k 
Exchange  ("PCX")  and  thf  Phil.idelphia  Stock 
Exchange  ( "Phlx ").  The  ISK  members  work  togelhfr 
to  coordinate  surveillance  and  investigative 
information  sharing  in  the  stock  and  options 
markets  In  addition  the  major  futures  exchanges 
are  affiliated  members  of  the  ISG.  which  allows  tor 
the  sharing  of  surveillance  information  for  potential 
intermarket  trading  abuses.  See  Amendment  No.  1 . 
supra  note  3. 


believes  that  it  has  the  capacity  to 
support  such  new  series.' ' 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  section  6(b)  of  the  Act  '- 
in  gctneral.  and  furthers  the  objectives  of 
section  6(b)(5).' '  in  particular,  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  ui  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and.  in  general,  to  protect 
investors  and  the  public  interest. 

B  Self-ReguIcitor\'  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  burden  on  competition. 

C.  Self-Regulator}'  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Partit  ipants  or  Others 

The  Exc;hange  did  not  receive  any 
written  comments  on  the  proposed  rule 
c:hange.  as  amended. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amendcui.  is  consistent  with 
th(>  Act.  Persons  making  written 
submissions  should  file  six  copies 
tht>reof  with  the  Sec:refary.  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  N\V..  Washington.  DC  20549- 
0609,  (^ipies  of  the  submission,  all 
subsec|uent  amendmcmts.  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  Li.S.C,  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  the  File  No. 
SR-ISE-2003-18  and  should  be 
submitted  bv  October  29.  2003. 


,Sfe  Ifllfr  from  losfph  P  CVirrigan.  Executive 
Hiffrtor.  OPRA  to  Kathv  Simmcm.s.  Vice  President, 
Legal  Ji  Regulatory,  ISE,  dated  .August  28,  2003. 

■•-  15  V  S  C:   7«f(bl 

■•'15U.S.C.  78f(bl|.5) 
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IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  requirements  of  tlie  Act  and  the 
rules  and  regulations  thereunder, 
applicable  to  a  national  securities 
exchange,^''  and,  in  particular,  with  the 
requirements  of  section  6(b)  of  the  Act  ^^ 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds  that 
the  proposed  rule  change,  as  amended, 
is  consistent  with  section  6(b)(5)  of  the 
Act,'*^  which  requires,  among  other 
things,  that  the  rules  of  the  Exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  protect  investors  and 
the  public  interest  consistent  with  the 
Act. 

The  Commission  finds  that  the 
trading  of  options  on  the  Index  will 
permit  investors  to  participate  in  the 
price  movements  of  the  600  securities 
on  which  the  Index  is  based.  The 
Commission  also  believes  that  the 
trading  of  options  on  the  Index  will 
allow  investors  holding  positions  in 
some  or  all  of  the  securities  underlying 
the  Index  to  hedge  the  risks  associated 
with  their  portfolios.  Accordingly,  the 
Commission  believes  S&P  Small  Cap 
600  options  will  provide  investors  with 
an  important  trading  and  hedging 
mechanism  that  should  reflect 
accurately  the  overall  movement  of 
stocks  in  the  small-capitalization  range 
of  U.S.  equity  securities.  By  broadening 
the  hedging  and  investment 
opportunities  of  investors,  the 
Commission  believes  that  the  trading  of 
S&P  Small  Cap  600  options  will  serve  to 
protect  investors,  promote  the  public 
interest,  and  contribute  to  remove 
impediments  to  a  free  and  open 
market.'^ 


'•*  In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
L'.S.C.  78c(fl. 

'M5U.S.C.  78f(b). 

"»15U.S.C.  78f(b)(5). 

> '  Pursuant  to  section  6(b)(5)  of  the  Act,  the 
Commission  must  predicate  approval  of  any  new 
option  or  warrant  proposal  upon  a  finding  that  the 
introduction  of  such  new  derivative  instrument  is 
in  the  public  interest.  Such  a  finding  would  be 
difficult  for  a  derivative  instrument  that  served  no 
hedging  or  other  economic  function,  because  any 
benefits  that  might  be  derived  by  market 
participants  likely  would  be  outweighed  by  the 
potential  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  other 
valid  regulatory  concerns.  In  this  regard,  the  trading 
of  listed  options  or  warrants  on  the  S&P  Small  Cap 
600  Index  will  provide  investors  with  a  hedging 
vehicle  that  should  reflect  the  overall  movement  of 


The  trading  of  S&P  Small  Cap  600 
options,  however,  raises  several  issues, 
including  issues  related  to  index  design, 
cuslomer  protection,  surveillance,  and 
market  impact.  For  the  reasons 
discussed  below,  the  Commission 
believes  that  the  ISE  has  adequately 
addressed  these  issues. 

a.  Index  Design  and  Structure 

The  Commission  finds  that  it  is 
appropriate  and  consistent  with  the  Act 
to  classify  the  Index  as  broad-based,  and 
therefore  to  permit  Exchange  rules 
applicable  to  the  trading  of  broad-based 
index  options  to  apply  to  the  Index 
options.  Specifically,  the  Commission 
believes  the  Index  is  broad-based 
because  it  reflects  a  substantial  segment 
of  the  U.S.  equities  market,  in  general, 
and  small-capitalization  securities  in 
particular.  First,  the  Index  consists  of 
600  relatively  actively  traded,'"  small- 
capitalization  domestic  securities. 
Second,  the  total  capitalization  of  the 
Index,  as  of  August  21,  2003,  was  $397 
billion,  with  the  market  capitalizations 
of  the  individual  stocks  in  the  Index 
ranging  from  a  $3  billion  to  $56  million, 
with  a  median  value  of  $517  million. 
Third,  the  Index  includes  stocks  of 
companies  fi-om  a  broad  range  of 
industry  sectors,  and  no  industry  sector 
comprises  more  than  20.2%  of  the 
Index's  total  value.  Fourth,  as  of  August 
21,  2003,  no  single  stock  comprised 
more  than  0.74%  of  the  Index's  total 
value,  and  the  percentage  weighting  of 
the  100  largest  issues  in  the  Index 
accounted  for  only  34.14%  of  the  Index. 
Fifth,  the  Commission  believes  that  the 
Index  selection  and  maintenance 
criteria  will  serve  to  ensure  that  the 
Index  maintains  its  broad  representative 
sample  of  stocks  in  the  small- 
capitalization  range  of  U.S.  equity 
securities.  Accordingly,  the  Commission 
believes  it  is  appropriate  to  classify'  the 
Index  as  broad-based.'^  Should  the 


the  small-capitalization  stock  universe.  The 
Commission  also  believes  that  these  options  will 
provide  investors  with  a  means  by  which  to  make 
investment  decisions  in  the  small-capitalization 
equity  market,  allowing  them  to  establish  positions 
or  increase  existing  positions  in  small-capitalized 
stocks  in  a  cost  effective  manner.        \ 

'8  A  significant  majority  of  the  stocks  are 
relatively  actively  traded,  as  indicated  by  an  Index 
component  stock  median  Average  Daily  Trading 
Volume  of  139.002  shares.  See  Amendment  No.  1. 
supra  note  3. 

'5  The  Commission  notes  that  an  index 
purportedly  representing  high  capitalization  stocks 
might  not  be  deemed  to  have  actively  traded  stocks 
if  the  component  stocks'  median  Average  Daily 
Volume  was  only  13i<.002  shares.  With  regard  to  a 
small  capitalization  index,  where  almost  by  their 
nature  the  most  active  stocks  will  likely  not  be 
included,  a  median  average  daily  '.rading  volume 
less  than  that  for  existing  broad  based  indexes 
could  be  acceptable,  depending  upon  the  index's 
other  features.  For  the  S&P  Small  Cap  600.  the 


character  of  the  Index  change  from  the 
basic  description  contained  in  the  rule 
filing,  ISE  will  so  notify  the  Commission 
staff.  Such  a  change  could  require  a 
filing  pursuant  to  section  19(b)(1)  of  the 
Act  and  Rule  19b-4  thereunder.^" 

The  Commission  believes  that  the 
general  broad  diversification, 
capitalizations,  and  relatively  liquid 
markets  of  the  Index's  component  stocks 
significantly  minimize  the  potential  for 
manipulation  of  the  Index.  First,  as 
discussed  above,  the  Index  represents  a 
broad  cross-section  of  domestic  small 
capitalization  stocks,  with  no  single 
industr}'  group  or  stock  dominating  the 
Index.  Second,  the  majority  of  the  stocks 
that  comprise  the  Index  are  relatively 
actively  traded. ^i  Third,  the 
Commission  believes  that  the  Index 
selection  and  maintenance  criteria  will 
serve  to  ensiu'e  that  the  Index  will  not 
be  dominated  by  low-priced  stocks  with 
small  capitalizations,  floats,  and  trading 
volumes. ^2  Fourth,  the  ISE  will  monitor 
the  Index  semi-annually,  and  will  notify 
staff  of  the  Commission  in  the  event  that 
(1)  ten  percent  of  the  capitalization  of 
the  Index  is  comprised  of  securities 
with  a  market  capitalization  of  less  than 
$100  million;  (2)  ten  percent  of  the 
capitalization  of  the  Index  is  made  up 
of  components  with  an  average  daily 
trading  volume  of  less  than  10,000 
shares  over  the  previous  six  months:  or 
(3)  non-U. S.  component  securities 
(common  stock  or  ADRs)  that  are  not 
subject  to  a  comprehensive  surveillance 
agreement  in  the  aggregate  represent 
more  than  twenty  percent  weight  of  the 
Index's  aggregate  market 


median  average  daily  trading  volume  is  acceptable 
given  the  large  number  of  component  stocks  and  the 
inclusion  of  criteria  designed  to  exclude  mactively 
traded  stocks  from  being  selected  See  .Amendment 
No.  1.  supra  note  3. 

-"  See  .Amendment  No.  1 .  supra  note  3. 

-'  See  supra  note  18. 

--Currently.  61%  of  the  Index  is  accounted  for  by 
stocks  meeting  the  ISE's  options  listing  standards 
These  standards,  which  are  uniform  among  the 
options  exchanges,  provide  that  a  security 
underlying  an  option  must,  among  other  things. 
meet  the  following  requirements:  (1)  The  public 
float  must  be  of  al  least  7  million  shares;  (2)  there 
must  be  a  minimum  of  2,000  stockholders;  (3) 
trading  volume  must  have  been  at  least  2.4  million 
over  the  preceding  twelve  months;  and  (4l  the 
market  price  must  have  been  at  least  $3.00  for  the 
previous  five  consecutive  business  days  if  the 
security  is  a  "covered  security,"  as  defined  under 
section  18(b)(ll(A)  of  the  Securities  Act  of  1933.  or 
$7.50  for  a  maioritv  of  the  business  days  during  the 
preceding  three  calendar  months  if  the  security  is 
not  a  "covered  security."  See  ISE  Rule  502 

As  a  general  matter,  for  broad-based  index 
options,  the  Commission  prefers  that  at  least  50% 
of  an  index's  components  continue  to  be  options- 
eligible.  Given  the  broad  diversity  of  the  Small  Cxjp 
600  Index  and  the  selection  and  maintenance 
criteria,  together  with  the  fact  that  61  %  of  the 
Index's  components  are  options  eligible,  the 
Commission  believes  that  the  Index  will  not  be 
readily  susceptible  to  manipulation 
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capitalization.-'  Fifth,  the  Exchange  has 
proposed  reasonable  position  and 
e.xercise  limits  for  the  Index  options  that 
will  serve  to  minimize  potential 
manipulation  and  other  market  impac  t 
concerns.  Although  a  position  and 
exercise  limit  of  100.000  contracts  is 
high  by  traditional  standards,  in  dollar 
value  it  represents  52.15.5,400,000 
(based  on  the  May  31.  200.5  Index 
dosing  value  of  215  54).  which  the 
r.onimission  believes  is  small  enough  to 
render  it  unlikely  that  attempted 
manipulations  of  the  prices  of  the  Index 
components  would  affect  significantly 
the  Index's  value  -^ 

b.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  svstem  designed  to  protect 
public  customers  must  be  in  place 
before  the  trading  <jf  sophisticated 
financial  instruments,  such  as  Index 
options,  can  commence  on  a  national 
securities  e.xchange.  The  Ciommission 
notes  that  the  trading  of  standardized 
exchange-traded  options  occurs  in  an 
environment  that  is  designed  to  ensure. 
among  other  things,  that:  il)  The  special 
risks  of  options  are  disclosed  to  public 
customers:  (2)  onlv  investors  capable  of 
evaluating  and  bearing  the  risk  of 
options  trading  are  engaged  in  such 
trading;  and  (3)  special  compliance 
procedures  are  applK:abie  to  options 
accounts  AccordingU  ,  because  the 
Index  options  will  be  subject  to  the 
same  regulatorv  regime  as  the  other 
standardized  options  traded  on  the  I.SE, 
the  Commission  b^'lievt's  that  ade(juate 
safeguards  are  in  plat  •■  tn  fn^urt'  the 
protection  of  in\estiirs  in  index  options 

c.  Sun'eillancp 

The  Commission  generallv  believes 
that  a  surveillance  sharing  agreement 
between  an  exchange  proposing  to  list  a 
stock  index  derivative  product  and  the 
exchange(s)  trading  the  stocks 
underlying  the  derivative  product  is  an 
important  measure  for  surveillance  of 
the  derivative  and  uncierlving  securities 
markets.  Such  agreements  ensure  the 
availability  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  stock  index  product 
less  readily  susceptible  to 
manipulation.-'"  In  this  regard,  the 


NYSE.  Amex,  and  the  NASD  are  all 
members  of  ISG,-'* 

(i  Starkt't  Impart 

The  Cloriunission  believes  that  the 
listing  and  trading  of  S&P  Small  (]ap 
fiOO  Index  (Options  on  the  ISE  will  not 
adversely  affi^ct  the  underlving 
securities  markets.   "  First,  as  described 
above,  the  Index  is  broad-based  and 
comprised  of  bOO  stoc:ks  with  no  one 
stock  or  industry  group  dominating  the 
Index.  Second,  as  noted  dbo\e,  the 
stocks  contained  in  the  Index  have 
relatively  large  capitalizations  and  are 
relatively  activelv  traded  Third, 
existing  ISE  stock  index  options  rules 
and  surveillance  procedures  will  applv 
to  S&P  Small  C;ap  tiOO  options.  Fourth, 
the  position  limits  of  100,000  contracts 
on  I'ither  side  of  the  niarki't,  with  no 
more  than  60,000  of  such  contracts  in  a 
sent's  in  the  nearest  month  expiration 
month,  will  serve  to  minimize  potential 
in.inipulation  and  market  inip.ict 
ccmcerns   Fifth,  the  risk  to  investors  of 
contra-party  non-pt^rformance  will  be 
minimized  because  the  Index  options 
will  be  issued  and  guaranteed  bv  the 
Captions  (Hearing  (Corporation  just  like 
anv  other  standardized  option  tradtnl  in 
the  I'nited  States 

Lastlv.  the  Commission  believes  that 
settling  expiring  SitI'  Small  Cap  (iOO 
options  lia^ed  on  the  opening  pric:es  of 
component  securities  is  reasonable  and 
consistent  with  the  Act.  As  noted  in 
other  c:ontexts.  valuing  expiring  index 
options  for  exercise  settlement  purposes 
based  on  opening  pric:es  rather  than 
closing  prices  may  help  reduce  adverse 
effei'ts  on  the  securities  underKing 
options  on  the  Index.'" 

The  Commissiim  finds  good  cause, 
pursuant  to  section  19(b)(2)  of  th(;  Act,-'^ 
for  approving  the  proposed  rule  change, 
Is  amended,  prior  to  the  thirtieth  dav 
after  the  date  of  public:ation  of  the 
notice  of  the  filing  thereof  in  the 
Federal  Register  The  Commission 
believes  that,  the  trading  of  these 
options  on  the  Exc:hange  will  introduce 
price  competition  to  the  benefit  of 
public  investors,  by  providing  investors 
with  an  addititmal  investment  choice 
and  that  accelerated  approval  of  the 
proposal  will  allow  investors  to  begin 
trading  the  options  promptly.  In 


•^  Sep  .\mendmenl  No   1.  supra  note  3 
'*The  Commission  would  not  be  inclined  to 

approve  such  a  high  posidnn  limit  if  the  position 

limit  dollar  equivrilent  amount  were  substantially 

higher  than  as  currentlv  proposed 

-'^^iep  Securities  Exthangn  .^ct  Release  No.  31243 

(September  28.  19921   t"  FR  45S49  (October  5. 

1992)fSR-CBOE-9I-ill 


''•See  supra  note  10 

-'The  ISE  has  sUtwl  that  it  has  the  necessar\' 
systems  capacity  to  support  new  series  that  would 
result  from  the  introiiuction  of  the  .S&P  Small  Cap 
600  options  In  addition,  the  OPR,^  has  represented 
that  additional  traffic  generated  bv  options  on  the 
SAP  Small  Cap  600  Index  is  within  OPRAs 
capacity  See  supru  note  1 1 

■"  See  Securities  Exchange  .\cX  Release  No   30944 
duly  21.  19921.  57  KR  .iJ.t^h  (July  28.  1992)  (SR- 
CBOE-92-09) 

"15  U.S.C   78s(bK2l 


addition,  the  proposed  rule  change,  as 
amended,  reflects  the  listing  and  trading 
standards  currently  applied  by  the 
CBOE  to  enable  their  members  to  trade 
the  S&P  Small  Cap  600. '"  Accordingly, 
the  Commission  finds  that  there  is  good 
cause,  consistent  with  section  6(b)(5) 
and  19(b)(2)  of  the  Act, "  to  approve  the 
proposed  rule  change,  as  amended,  on 
an  accelerated  basis, 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  act.'-  that  the 
proposed  rule  change  (SR-ISE-2003- 
18).  as  amended,  is  hereby  approved  on 
an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ' ' 

Margaret  H.  McFarland, 
Dt'fjutv  Secretan 
[FR  Doc.  03-25.5  i:i  Filed  10-7-03;  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  4(3549] 

State  of  Delaware  (Amendment  #1) 

In  acc;ortiance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective 
September  29,  200.3^  the  above 
numbered  declaration  is  hereby 
amended  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
September  18,  2003  and  continuing 
through  September  29.  2003. 

All  other  information  remains  the 
same,  /..e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
.November  19,  2003,  and  for  economic 
injury  the  deadline  is  June  21,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  October  2.  2003. 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  03-25473  Filed  10-7-03;  8:45  am] 

BILLING  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3545] 

State  of  North  Carolina  (Amendment 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 


'"See  supra  note  4 

"  15  use  78f(b)(5)  and  78s(b)(2). 

"15  use.  78s(b)(2) 

"17CFR20O30-3(a)(12). 
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Security — Federal  Emergency 
Management  Agency,  effective  October 
1,  2003,  the  above  numbered  declaration 
is  hereby  amended  to  include  Franklin, 
Granville,  Greene,  Lenoir,  Nash,  Person, 
Vance,  Warren,  Wayne  and  Wilson 
Counties  as  disaster  areas  due  to 
damages  caused  by  Hurricane  Isabel 
occurring  on  September  18,  2003  and 
continuing  through  September  26,  2003. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Caswell,  Durham,  Johnston,  Orange  and 
Wake  in  the  State  of  North  Carolina;  and 
Halifax  and  Mecklenbiu^  Coimties  is 
the  Commonwealth  of  Virginia  may  be 
filed  until  the  specified  date  at  the 
previously  designated  location.  All 
other  counties  contiguous  to  the  above 
named  primary  counties  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e..  the  deadline  for  filing 
applications  for  physical  damaged 
November  17,  2003,  and  for  economic 
injury  the  deadline  is  June  18,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  2,  2003. 
Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 

Assistance. 

|FR  Doc.  03-25475  Filed  10-7-03;  8:45  am] 

BILLING  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3534] 

State  of  Ohio  (Amendment  jfS) 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective  October 
1 ,  2003.  the  above  numbered  declaration 
is  hereby  amended  to  extend  the 
deadline  for  filing  applications  for 
physical  damages  as  a  result  of  this 
disaster  to  October  7.  2003. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
October  7,  2003,  and  for  economic 
injury  the  deadline  is  May  3,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  2,  2003. 
Herbert  L.  Nfitchell, 

Associate  Administrator  for  Disaster 

Assistance. 

(FR  Doc.  03-25474  Filed  10-7-03;  8:45  am] 

BILLING  CODE  802S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  23-1 6A, 
Powerplant  Guide  for  Certification  of 
Part  23  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability  of 
proposed  advisory  circular  AC  23-16A, 
and  request  for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  advisory  circular. 
Advisory  Circular  (AC)  23-1 6A, 
Powerplant  Guide  for  Certification  of 
Part  23  Airplanes,  that  provides 
information  and  guidance  concerning 
acceptable  means,  but  not  the  only 
means  of  compliance  with  Title  14  of 
the  Code  of  Federal  Regulations  (14 
CFR)  part  23,  subpart  E,  applicable  to 
the  powerplant  installation  in  normal, 
utility,  acrobatic,  and  commuter 
category  airplanes.  The  AC  consolidates 
existing  policy  documents,  and  certain 
AC'S  that  cover  specific  paragraphs  of 
the  regulations,  into  a  single  document. 
Material  in  the  AC  is  neither  mandatory 
nor  regulatory  in  nature  and  does  not 
constitute  a  regulation. 
DATES:  Comments  must  be  received  on 
or  before  December  8,  2003. 
ADDRESSES:  If  possible,  please  submit 
yoiu'  comments  electronically  to 
Mar/c.Orr@'/aa.gov  Otherwise,  send  all 
comments  on  the  proposed  AC  to: 
Federal  Aviation  Administration, 
Attention:  Mr.  Mark  Orr,  ACE-111,  901 
Locust,  Kansas  City,  MO  64106. 
Comments  may  be  inspected  at  the 
above  address  between  7:30  and  4  p.m. 
weekdays,  except  Federal  holi^days.  All 
comments  should  contain  the  name  and 
telephone  number  of  the  individual  or 
company  making  the  comment,  the 
paragraph  and  page  number  that  the 
comment  references,  the  reason  for 
comment,  and  the  recommended 
resolution. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Orr,  Standards  Office,  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Kansas  City. 
Missouri  64106,  telephone:  (816)  329- 
4151,  fax:  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

Interested  persons  are  invited  to 
comment  on  the  proposed  AC  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commenters  should  identify  AC  23-16A 
and  submit  comments,  in  duplicate,  to 
the  address  specified  above.  Ail 


communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Small  Airplcme 
Directorate  before  issuing  the  final  AC. 
Tha  proposed  AC  can  be  found  and 
downloaded  from  the  Internet  at  http:/ 
/vi'ww.faa.gov/certification/aircraft  and 
taking  the  following  steps:  Select 
"Regulations.  Policy,  and  Guidance," 
next  select  "Draft  Advisory  Circulars," 
and,  finally,  select  "Open  for 
Comment."  A  paper  copy  of  the 
proposed  AC  may  be  obtained  by 
contacting  the  person  named  above 
under  the  caption  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Kansas  City,  Missouri  on 
September  24.  2003. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 

Certification  Ser\'ice. 

(FR  Doc.  03-25424  Filed  10-7-03;  8:45  ami 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 

Paperwork  Reduction  .^ct  of  1995  (44 
U.S.C.  3501  Pt  seq.).  this  notice 
announces  that  the  Information 
Collection  Requests  (ICR)  abstracted 
below  have  been  forwarded  to  the  Office 
of  Management  and  Budget  (0MB)  for 
extension  of  the  currently  approved 
collections.  The  ICR  describes  the 
nature  of  the  information  collection  and 
the  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collections  of  information  was 
published  on  July  25,  2003,  page  44137. 
DATES:  Comments  must  be  submitted  on 
or  before  November  7,  2003.  A  comment 
to  OMB  is  most  effective  if  0MB 
receives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  judy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

1.  Title:  Notice  and  Approval  of 
Airport  Noise  and  Access  Restrictions. 

Tvpe  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0563. 

Form(s):  N/A. 

Affected  Public:  A  total  of  8  airport 
operators. 
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Abstmct:  The  Airport  N'oisf  and 
C'apacity  Act  of  1990  mandates  the 
fdrmulation  of  a  national  noise  policv 
One  part  of  that  mandate  is  the 
development  of  a  national  program  tn 
review  noise  and  access  restrictions  on 
the  operation  of  Stage  2  and  3  aircraft. 
14  C'FR  part  IBl  is  the  principal  means. 
Respondents  are  airport  operators 
proposing  voluntary  agreements  and/or 
mandatory  resinctions  on  Stage  2  and 
Stag'  3  aircraft  operations,  and  aircraft 
operators  that  request  reevaluatmn  of  a 
restriction. 

Estimated  Annual  Burden  Hours:  An 
estimated  30.000  hours  annuallv 

2.  Title:  Associate  Administrator  for 
Commercial  Space  Transportation  (AST) 
Customer  Service  Sur\'ev 

Type  of  Request:  Extension  of  a 
currently  approved  coller  tion 

OMB  Control  \ umber  2 1 20-OH 1 1 

Form/s/.  N-A 

Affected  Public:  A  total  of  300 
commercial  space  transportation 
customers 

Abstract  The  FAA  Office  of  the 
Associate  Administrator  for  Commercial 
Space  Transportation  (AST)  conducts 
this  survey  in  order  to  obtain  industry 
input  on  customer  service  standards 
which  have  been  developed  and 
distributed  to  industr\-  customers  Thi^ 
IS  a  requirement  of  the  White  House 
NPR  Customer  Service  Initiative.  AST 
collects  and  analyzes  the  data  for 
results. 

Estimated  Annual  Burden  Hours:  An 
estimated  300  hours  annuallv. 

3.  Title:  Service  Difficulty  Report. 
Type  of  Request:  E.xtension  of  a 

currently  approved  collection 

OMB  Control  \umber  2 120-0663. 

Formisj:  FAA  Form  8070-1 

Affected  Public:  A  total  of  7,695 
aircraft  and  repair  station  operators. 

Abstmct:  The  administrator  has 
determined,  based  on  evaluation  of 
previous  accidents  and  other  incidents, 
that  certain  events  involving 
malfunctions  and  defects  may  be 
precursors  to  the  recurrence  of  these 
accidents  .^s  a  result,  operators  and 
repair  stations  are  required  to  report  anv 
malfunctions  and  defects  to  the 
Administrator 

Estimated  Annual  Burden  Hours:  An 
estimated  6.107  hours  annuallv 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  725  17th  Street.  N\V., 
Washington.  DC  20503.  Attention:  FAA 
Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 


have  practical  utility;  the  accuracy  of 
the  Departments  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  claritv  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents.  iiK  hiding  the  use  of 
automated  (  ollection  techniques  or 
other  forms  of  infornuition  t(?chnolog\\ 

Issued  in  Washington   D(;.  (ui  Oi  lober  1. 
200:3 

ludith  D.  Street. 

FAA  Injormalinn  Collection  Clmrance 
Officer.  Standards  and  Infornnilion  Division. 
APF-KIO 

IKK  Uur   (I:H-.'.">4  H  Kilnd  10-7-03:  8:45  am] 
BILLING  CODE  491(K13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Lincoln 
Airport,  Lincoln,  NE 

agency:  Federal  Aviation 
Administration,  Dt/I' 
action:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  Lincoln  Airport 
Authority  for  Lincoln  Airport  under  the 
provisions  of  49  I'.S.C;.  47501  et  seij. 
(Aviation  Safety  and  Noise  Abatement 
.\ct)  and  14  CFR  Part  150  are  in 
compliance  with  applicable 
requirements 

EFFECTIVE  DATE:  The  effective  date  of  the 
F.\.\'s  determination  on  the  noise 
expoMire  maps  is  September  26.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Schenkelherg.  Fede'-al  Aviation 
Administration.  Central  Region.  901 
Locust,  Kansas  C;itv.  MO  64106.  816- 
329-2645. 

SUPPLEMENTARY  INFORMATION:  This 
noti>.e  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Lincoln  Airport  are  in  compliance 
with  applicable  requirements  of  part 
150.  effective  September  26.  2003. 
lender  49  I'.S.C.  section  47503,  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
non-compatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
desc:ription  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  49 
U.S.C.  Section  47503  requires  such 
maps  t(5  be  developed  in  consultation 
with  interested  and  affected  parties  in 
the  local  community,  government 
agencies,  and  persons  using  the  airport. 


An  airport  opferator  who  has  submitted 
noise  exposure  maps  that  are  found  by 
FAA  to  be  in  compliance  with  the 
requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  the  Aviation 
Safety  and  Noise  Abatement  Act,  may 
submit  a  noise  compatibility  program 
for  FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  to  take  to  reduce  existing  non- 
compatible  uses  and  prevent  the 
introduction  of  additional  non- 
compatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and 
accompanying  documentation 
submitted  by  Lincoln  Airport  Authority. 
The  documentation  that  constitutes  the 
"noise  exposure  maps"  as  defined  in 
section  150.7  of  part  150  includes: 
"2002  Noise  Exposure  Map  and  2007 
Noise  Exposure  Map".  The  FAA  has 
determined  that  these  noise  exposure 
maps  apd  accompanying  documentation 
are  in  compliance  with  applicable 
requirements.  This  determination  is 
effective  on  September  26.  2003. 

FAA's  determination  on  an  airport 
operator's  noise  exposure  maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans. 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program.  If 
questions  arise  concerning  the  precise 
relationship  of  specific  properties  to 
noise  exposure  contours  depicted  on  a 
noise  exposure  map  submitted  under  49 
U.S.C.  Section  47503.  it  should  be  noted 
that  the  FAA  is  not  involved  in  anv  way 
in  determining  the  relative  locations  of 
specific  properties  with  regard  to  the 
depicted  noise  contours,  or  in 
interpreting  the  noise  exposure  maps  to 
resolve  questions  concerning,  for 
example,  which  properties  should  be 
covered  by  the  provisions  of  49  U.S.C. 
Section  47506.  These  functions  are 
inseparable  from  the  ultimate  land  use 
control  and  planning  responsibilities  of 
local  government.  These  local 
responsibilities  are  not  changed  in  any 
way  under  Part  150  or  through  FAA's 
review  of  noise  exposure  maps. 
Therefore,  the  responsibility  for  the 
detailed  overlaying  of  noise  exposure 
contours  onto  the  map  depicting 
properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
that  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  49  U.S.C.  Section  47503. 
The  FAA  has  relied  on  the  certification 
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by  the  airport  operator,  under  section 
150.21  of  FAR  Part  150,  that  the 
statutorily  required  consultation  has 
been  accomplished. 

Copies  of  the  full  exposure  map 
documentation  and  of  the  FAA's 
evaluation  of  the  maps  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration, 
Central  Region,  901  Locust,  Kansas  City, 
MO  64106;  Jon  L.  Large,  Lincoln 
Airport,  2400  West  Adams,  Lincoln,  NE 
68504. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Kansas  City,  Missouri,  on 
September  26.  2003. 
George  A.  Hendon, 

Manager.  Airports  Division,  Central  Region. 
|FR  Doc.  03-25437  Filed  10-7-03;  8:45  am] 

BILLING  CODE  4910-1 3-M 


815,  800  Independence  Avenue  SW., 
Washington,  DC  20591.  Telephone: 
(202)  267-7141,  fax:  (202)  267-5340.  e- 
mail:  dave.rich@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

You  may  comment  on  the  proposed 
TSO  listed  in  this  notice  by  sending 
written  data,  views,  or  arguments  to  the 
above  listed  address.  You  may  also 
examine  comments  received  on  the 
proposed  TSO,  before  and  after  the 
comment  closing  date,  in  Room  815, 
FAA  Headquarters  Building.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m.  The  Director  of  the 
Aircraft  Certification  Service  will 
consider  all  communications  received 
by  the  closing  date  before  issuing  the 
final  TSO. 


DEPARTMENT  OF  TRANSPORTATION   ^^'^'^S^"""** 


Federal  Aviation  Administration 

Proposed  Technicai  Standard  Order 
(TSO)-C168,  Aviation  Visuai  Distress 
Signals 

AGENCY:  Federal  Aviation 
Administration  (DOT). 
ACTION:  Notice  of  availability  and 
requests  for  public  comment. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  proposed  Technical  Standard  Order 
(TSO)-Cl68.  Aviation  Visual  DisLess 
Signals.  This  proposed  TSO  tells 
manufacturers  and  designers  of  aviation 
visual  distress  signals  what  minimum 
performance  standards  (MPS)  their 
equipment  must  first  meet  to  obtain 
approval  and  identification  with  the 
applicable  TSO  marking. 
DATES:  Comments  must  identify  the 
TSO  and  arrive  by  November  7,  2003. 
ADDRESSES:  Send  all  comments  on  the 
proposed  TSO  to:  Federal  Aviation 
Administration.  Aircraft  Certification 
Sen'ice.  Aircraft  Engineering  Division, 
Technical  Programs  and  Continued 
Airworthiness  Branch,  AIR-120,  Room 
815,  800  Independence  Avenue  SW., 
Washington,  DC  20591.  ATTN:  Mr.  Dave 
Rich,  AIR-120.  Or,  deliver  comments  to: 
Federal  Aviation  Administration,  Room 
815.  800  Independence  Avfenue  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dave  Rich,  Federal  Aviation 
Administration,  Aircraft  Certification 
Service,  Aircraft  Engineering  Division, 
Technical  Programs  and  Continued 
Airworthiness  Branch,  AIR-120,  Room 


This  proposed  TSO  gives  the  MPS  for 
aviation  visual  distress  signals.  The 
MPS  are  based  on  Society  of 
Automotive  Engineers,  Inc.  (SAE) 
Aerospace  Standard  (AS)  5134. 
"Aviation  Distress  Signals,"  dated  lune 
2001.  The  signals  must  also  meet 
specific  test  criterion  contained  in 
RTCA  Document  No.  RTCA/DO-160D. 
"Environmental  Conditions  and  Test 
Procedures  for  Airborne  Equipment." 
Change  4,  dated  July  29.  1997.  This 
TSO's  standards  apply  to  handheld, 
high-intensity,  stroboscopic  light 
sources  that  can  be  added  to  aviation 
survival  kits  to  supplement  pyrotechnic 
devices.  These  light  sources  will 
significantly  eliminate  potential 
equipment  and  personnel  hazards 
associated  with  using  pyrotechnics 
devices  in  inflatable  life  rafts,  by 
providing  an  equivalent  level  of  safety 
that  meets  or  exceeds  the  current 
performance  standards  for  pyrotechnics 
devices  that  aid  in  locating  and  rescuing 
aviation  accident  sur\'ivors. 

How  To  Get  Copies 

You  may  get  a  copy  of  the  proposed 
TSO  via  the  Internet  at  http:// 
vnvw,.faa.gov/certification/aircraft/ 
TSOA.htm,  or  by  contacting  the  person 
listed  in  the  section  titled  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Washington.  DC.  on  October  2. 
2003. 
David  W.  Hempe, 

Manager,  Aircraft  Engineering  Division. 

Aircraft  Certification  Service. 

[FR  Doc.  03-25435  Filed  10-7-03;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[Docket  No.  FHWA-3-16255  ] 

Agency  Information  Collection 
Activities;  Request  for  Comments; 
Renewed  Approval  of  Information 
Collection;  State  Right-of-Way 
Operations  Manuals,  0MB  Control 
Number:  2125-0586 

agency:  Federal  Highwav 
Administration  (FHWA),'D0T. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  FHWA  invites  public 
comments  about  our  intention  to  request 
the  Office  of  Management  and  Budget's 
(OMB)  approval  to  renew  an 
information  collection.  The  collection 
involves  State  Departments  of 
Transportation  (STD)  providing  their 
Right-of-Way  Operations  Manuals  to 
FHWA.  The  information  to  be  collected 
will  be  used  to  certifv'  that  the  manuals 
are  representative  of  the  states'  right-of- 
way  procedures  and  the  information  is 
necessary  to  comply  with  the  FHWA 
Final  Rule  for  the  Right-of-Way  program 
on  December  21.  1999.  We  are  required 
bv  the  Paperwork  Reduction  Act  of  1995 
to  publish  this  notice  in  the  Federal 
Register. 

DATES:  Please  submit  conunents  by 

December  8,  2003. 

ADDRESSES:  You  mav  submit  comments 

identified  by  DOT  DMS  Docket  Number 

FHWA-3-16255  by  any  of  the  following 

methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax:  1-202^93-2251. 

•  Mail:  Docket  Management  Facility: 
U.S.  Department  of  Transportation.  400 
Seventh  Street.  SW..  Nassif  Building. 
Room  PL^Ol.  Washington.  DC  20590. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building. 
400  Seventh  Street,  SW..  Washington. 
DC.  between  9  am  and  5  pm.  Monday 
through  Friday,  except  Federal 
Holidays. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street.  SW.. 
Washington.  DC.  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

You  are  asked  to  comment  on  any 
aspect  of  this  information  collection, 
including:  (1)  Whether  the  proposed 
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collection  is  necessary  for  the  FHWA's 
performdiice:  (2]  the  accuracy  of  the 
estimated  burdens;  (3)  ways  for  the 
FHWA  to  enhance  'he  quality, 
usefulness,  and  clarity  of  the  collected 
information;  and  (4)  vva\s  that  the 
burdens  i:ould  be  minimized,  including 
the  use  of  elet:tronic  technolog\. 
without  reducing  the  ()ualitv  of  the 
collected  information 

FOR  FURTHER  INFORMATION  CONTACT: 

Wavne  Cloii,  (202)  Ui6-20.)H.  Office  of 
Real  Estate  Services.  Federal  Highway 
.Administration,  Department  of 
Transportation.  400  Seventh  Street, 
S\V  ,  Washington,  DC  lO^W  Office 
hours  are  from  7:30  a.m.  to  5  p.m.. 
Monday  through  Frida\'.  except  Federal 
hohdays 

SUPPLEMENTARY  INFORMATION: 

T/^/e  State  Right-nf-\\ a\  Operations 
.Manuals 

OMB  Control  i\'o.:  212.5-05at) 

B'/rigrou/if/  The  Federal  Highvva\ 
.•\dministrdtion  'FHW.A)  issued  <i  final 
rule  for  the  Right-of-Wav  Program  on 
Dec  ember  21.  1994  (Federal  Register 
\'olume  64.  .\umber  244,  pa^"'-.  :"  1  2H4 
"1297)   This  issuance  wa>  a 
comprehensive  rewrite  of  rules 
governing  the  use  of  Federal-aid  fund-. 
for  right-of-way  acquisition,  property 
management,  and  project  devehjpment. 
The  regulation  reduces  Federal 
regulatory  requirements  and  places 
primary  responsibility  for  a  number  of 
approval  actions  at  the  >tate  U'vel.  The 
rule  states  that  states  must  certify  at  5- 
year  mtervals  that  their  State  Right-of- 
\Va\  Opt-rations  Manuals  are 
represfiUatne  of  their  procedures,  or 
submit  an  updated  manual.  STDs  are 
re'quifd  ti)  upii.ite  their  manuals  to 
ff'tle'  t  {  hang»'s  in  Federal  requirements 
tor  programs  administered  under  Title 
2  i  L"  S.C.  Thes"  manuals  reflect  how  the 
STD  plans  to  perform  real  estate 
.irquisition.  propert\'  management,  and 
maintain  the  intt-grity  of  the  right-of- 
wa\  forhighuM\  and  related 
transport. itnm  s\st»'ms   Th*' .State 
manuals  ma\  h>-  submittfii  to  FHWA 
elcctr(mK;ally  or  they  can  be  made 
a\ai!dble  b\  postings  on  statf  W<'b  sites. 

Hf'spondrnts:  State  Departiiu'rits  i)f 
Transportation  (52  int  hiding  th-'  [Jistm  t 
of  (Columbia  and  Puerto  Ricoj. 

Frequency:  Oncf  iiiitiallv,  then  States 
update  their  npiTHtions  manuals  for 
review 

Estiniiitt'il  Avenii^f'  Buni^^n  prr 
Response:  7.5  hnirs  per  respondent. 

Estinuited  Total  Annual  Burden 
Hours   7r>  hours  for  each  of  th*'  52  State 
Departments  of  Transportation   The 
total  is  rounded  to  4.000  burden  hours 
annually 


Issued  on   ()(  l()()er  2.  2003. 
)anie!>  R.  Kabel, 

Chief.  Management  Prnyni/zis  mnl  Analysis 

Division 

jKR  Doc.  03-25520  Filed  lU-7-0,i.  8.45  ani] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 


[Docket  Nos.  FMCSA-98-3298  and  FMCSA- 
98-3299] 

Notice  of  Scoping  Meetings  and 
Soliciting  Scoping  Comments  for 
Programmatic  Environmental  Impact 
Statement  and  General  Conformity 
Evaluation  for  Proposal  To  Promulgate 
North  American  Free  Trade  Agreement 
Regulations 

agency:  Feder.il  Mntor  Carrier  Safety 
Admir.istr.ition    I'AICS.X).  DOT 

ACTION:  .\iiiiniiiii  I'liii'iit  n\  public 
s(  I  iiiiiil;  incetiii'.is 


SUMMARY:  The  agency  is  in  the  earlv 
stages  of  pi<'[),inng  an  enyudiiment.d 

inaKsis    111!  ludiiiu  .t  Pri  lur.iminatic 
[■.ii\  ironnii'iil.il  liii[>.i(  t  St.itt'mcnt  (PFIS) 
and  a  CJeiii'iMl  (  iiiilornut\  l-A-,i!ii,ition 
(GC;E),  assi'ssiiig  till'  jioteiitial 
environmental  iiiifiai  ts'sui  h  as  im[ia(  t 
on  air  (jualitv'on  its  [irnj)!  is.d  in 
promulgate  regulation.s  allowing  tnu  ks 
and  buse>  domiciled  in  Mcxk  h  tn 
operate  thrwughout  ihi'  I  'nited  St.itrs 
under  conditinns  ensuring  pubin   satet\' 
The  FMCSA  is  lioliiing  several  [jiibln 
meetings  on  en\  ironinental  issues  .ind 
concerns  to  be  c  onsiden'd  in  the  PITS 
and  GCE.  The  purpuse  i it  these  meetines 
is  to  obtain  the  [)ul)li(   s  input  on  the 
potential  range  nr  si  upe  nt 
environmental  iiiqiai  ts  nid  alternati\es 
that  should  be  i unsidered  m  the  PELS 
and  GCE.  FMCSA  invites  the  public  to 
submit  comments  on  the  em  imnmental 
issues  and  t.ipu  s  th.t'  the\  believe  are 
appropriate  fur  hk  lusn.n  m  these 

in,l!\  ses 

DATES:  S    '   SUPPLEMENTARY  INFORMATION 
section  tnr  meeting;  d.ites 
ADDRESSES:  Se»   SUPPLEMENTARY 
INFORMATION  sectimi  tm  meeting 
addrt\sses 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

( .haries  Riiiiibro.  .\nal\sis  Diyision, 
Oftii  e  lit  Intormation  .Management. 
(202;  3ht)-lHHl.  FMCSA.  Department  of 
Transportation,  400  Seventh  Street  SW  , 
Washington,  DC  20590-0001    You  may 
.ilso  visit  FMCS.A';,  Web  site  ,it  http:// 
w\y\v  jmcsa  dot.goy/SAFTAKlS  i ir  call 
FMCSA's  toll-free  hotline  number  at 


(800)  288-5634.  Inquiries  may  be  made 
in  Spanish  or  English. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates  and  Addresses 

The  scoping  meeting  addresses,  dates 
and  times  are  as  follows: 

1.  El  Paso — October  21.  2003,  7  p.m. 
"9  p.m.;  Franklin  High  School,  900 
North  Resler  Drive,  El  Paso,  TX;  (915) 
832-6600. 

2.  Phoenix — October  21,  2003;  7  p.m. 
•■9  p.m.;  Wyndham  Phoenix  Hotel,  50 
East  Adams  Street.  Phoenix,  AZ:  (602) 
333-0000. 

3.  San  Diego— October  22.  2003:  7 
p.m.   "9  p.m.;  San  Diego  Concourse,  202 
C.  Street.  San  Diego.  CA;  (619)  525-5000. 

4.  Nogales— October  22,  2003;  7  p.m. 
'9  p.m.;  Santa  Cruz  County  Complex, 

2150  N.  Clongress  Drive.  Nogales,  AZ; 
(520) 375-7812. 

5.  Los  Angeles— October  23,  2003;  7 
p.m.  "9  p.m.;  Los  Angeles  Convention 
Center;  1201  South  Figueroa  Street;  Los 
.Angeles.  CA; 

(213) 741-1151. 

H.  Las  Crucos— October  27,  2003;  7 
p  m   '9  p.m.:  New  Mexico  State 

1  niversitv.  Corbett  Center  Student 
1. 'nion:  Las  Ouces,  NM; 

(505) 646-3049. 

7.  Laredo— October  27.  2003;  7  p.m.  " 
9  p  m  :  Texas  ,\\M  International 
rniversitv.  5201  L'niversity  Blvd. 
Laredo,  TX;  (956)  326-2001. 

8.  Houston— October  28.  2003;  7  p.m. 
9  |)  in  ;  Reliant  Arena;  One  Reliant 

I'.irk.  Houston.  TX;  (800)  776-4995. 
9   Washington.  DC— October  30.  2003: 

2  p.m.   "4  p.m.;  Loews  L'Enfant  Plaza 
Hotel;  480  L'Enfant  Plaza,  Washington, 
DC;  (202) 484-1000. 

Pre-Registration  to  Speak  at  Public 
.Meetings 

Persons  wanting  to  speak  at  a  public 
meeting  are  eniouraged  to  pre-register 
by  (ailing  FMCSA's  toll-free  hotline  at 
(800)  288-5634  and  leave  their  name, 
telephone  number,  the  name  of  an\' 
group,  business,  or  agimcy  affiliation,  if 
applicable,  and  the  date  and  location  of 
the  meeting  at  vyhich  they  wish  to 
speak  Tht!  deadline  for  pre-registration 
for  all  meetings  is  October  20,  2003. 

Persons  will  be  called  to  speak  at  each 
meeting  in  the  following  order;  elected 
officials,  those  who  pre-registered,  and 
then  those  wishing  to  speak  who  did  not 
pre-register.  Those  wishing  to  speak  at 
more  than  one  meeting  will  also  be 
accommodated,  after  their  first  meeting, 
as  time  allows  and  after  all  others  have 
had  an  opportunity  to  participate.  As 
FM("SA  would  like  as  many  persons  as 
possible  to  participate  and  since  there 
will  be  a  limited  amount  of  time  at  each 
meeting,  all  speakers  are  strongly 
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encouraged  to  prepare  summary  oral 
comments,  and  submit  detailed 
comments  in  writing  at  the  meeting  or 
as  described  below.  FMCSA  also 
encourages  groups  of  individuals  with 
similar  comments  to  designate  a 
representative  to  speak  for  them.  A 
translator  will  be  available  at  the 
meetings  for  Spanish-speakers  wishing 
to  speak. 

In  addition  to  submitting  comments  at 
the  public  meetings,  the  public  may 
submit  comments  to  FMSCA  by 
November  7,  2003,  via  one  of  the 
following: 

•  Project  Web  site  at  bttp:// 
HTVw./mcsa .  dot.gov/NAFTAEIS; 

•  E-mail  to 
NAFTAElS@fmcsa.dot.gov; 

•  FAX  at  (800)  260-9702;  or 

•  Mail  to  NAFTA  EIS,  P.O.  Box  4050, 
Merrifield.  VA  22116-4050. 

After  completing  the  scoping 
comment  process,  FMCSA  will  prepare 
a  draft  EIS  and  GCE  to  address  the 
environmental  concerns  identified  by 
the  public.  This  draft  EIS  will  be  made 
publicly  available  for  review  and 
comment.  FMCSA  will  then  prepare  a 
final  EIS  and  issue  a  record  of  decision 
that  considers  and  responds  to 
comments  concerning  the  draft  EIS. 
Both  the  draft  and  final  PEIS  will  be 
available  to  the  public  on  the  Project 
Web  site  at  http://www.fmcsa.dot.gov/ 
NAFTAEIS.  In  addition,  copies  can  be 
requested  by  calling  FMCSA's  toll-free 
hotline  at  (800)  288-5634. 

Background 

The  FMCSA  is  responsible  for 
ensuring  the  safe  operation  of 
commercial  motor  vehicles  within  the 
United  States.  In  carrying  out  these 
responsibilities,  FMCSA  proposed 
regulations  in  May  2001  prescribing 
application  procedures  and  procedures 
for  monitoring  the  safety  of  Mexico- 
domiciled  carriers  seeking  permission  to 
operate  within  the  United  States. 
FMCSA  proposed  these  rules  pursuant 
to  NAFTA  and  in  anticipation  of  the 
President  lifting  a  moratorivun 
previously  imposed  by  Congress  on  the 
operating  authority  of  Mexico-domiciled 
carriers.  The  proposed  regulations 
would  permit  Mexico-domiciled  carriers 
to  operate  throughout  the  entire  Unites 
States,  rather  than  only  in  the  narrow 
border  commercial  zone  to  which  they 
are  currently  confined.  The 
implementation  of  the  rules  was  put  on 
hold  as  a  result  of  a  court  decision 
finding  FMCSA  should  have  conducted 
a  more  extensive  analysis  of  the 
environmental  impacts  of  the 
regulations.  See  Public  Citizen  v. 
Department  of  Transportation,  316  F.  3d 
1002  (9th  Cir.  2003). 


FMCSA  is  now  in  the  process  of 
preparing  a  more  extensive 
environmental  analysis  of  the  potential 
impacts  of  the  rules.  This  wiU  include 
a  detailed  analysis  of  the  environmental 
impacts  of  the  rules  and  other 
alternatives,  called  a  "Programmatic 
Environmental  Impact  Statement"  or 
PEIS,  to  be  prepared  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969.  It  also  will  include  an  analysis  of 
specific  air  quality  impacts,  called  a 
"General  Conformity  Evaluation"  or 
GCE,  to  be  prepared  pursuant  to  the 
Clean  Air  Act  of  1990.  A  notice  of  intent 
to  prepare  a  PEIS  and  a  GCE  was 
published  in  the  Federal  Register  on 
August  26,  2003  [68  FR  51322]. 

(Authority:  40  CFR  1506.6) 

Issued  on:  October  3,  2003. 
Annette  M.  Sandberg, 
Administrator. 

(FR  Doc.  03-25618  Filed  10-7-03;  8:45  am] 
BILLiNG  CODE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroad 
has  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  No.  FRA-2003-16D97 

Applicant:  Union  Pacific  Railroad 
Company,  Mr.  Phil  Abaray,  Chief 
Engineer-Signals,  1416  Dodge  Street, 
Room  1000,  Omaha,  Nebraska  68179- 
1000. 

The  Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  block  signal  system  through 
Miller  Yard,  between  milepost  258.1 
and  milepost  260.7,  at  Miller,  Texas,  on 
the  Ennis  Subdivision,  Fort  Worth 
Division,  consisting  of  the 
discontinuance  and  removal  of  signal 
No.'s  2596,  2597,  2600.  and  2603. 
Automatic  block  signals  will  continue 
southward  from  the  end  of  siding 
location  at  milepost  258.1,  and  the 
northbound  automatic  signal  located  at 
260.1  will  be  converted  to  a  yellow  "D" 
signal  in  approach  to  the  CTC  signals 


and  controlled  switch  location  at 
milepost  260.9. 

The  reason  given  for  the  proposed 
changes  is  that  the  signals  were 
originally  installed  to  expedite  the 
movement  of  passenger  trains  that  no 
longer  use  this  line,  and  the  ABS  system 
inhibits  switching  operations  in  the 
yard. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  cuid 
include  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  Oie  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk.  DOT  Central  Docket 
Management  Facility.  Room  PL— 401 
(Plaza  Level),  400  7th  Street,  SW.. 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

FRA  wishes  to  inform  all  potential 
commenters  that  anyone  is  able  to 
search  the  electronic  form  of  all 
comments  received  into  any  of  our 
dockets  by  the  name  of  the  individual 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DOT's  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  1 1 .  2000 
(Volume  65.  Number  70:  Pages  19477- 
78)  or  you  may  visit  http://dms.dot.gov. 

FR^\  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington.  DC.  on  October  2. 
2003. 

Grady  C.  Cothen, 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Doc.  03-25419  Filed  10-7-03:  8:45  am] 

BILUNG  CODE  4910-06-P 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number  MARAO  2003  16267] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Mantinu'  Adniini^tratKui. 
Dt-pHrtiii'-nt  of  Transport, itiDP 
ACTION:  Iin  itatmn  tor  publu-  L.i'imnt3nt.-. 
on  .{  rt'quf'-,t.'ii  cuiministrative  waiver  of 
thf  ( JMstuist'  Triil*'  L<nvs  fur  fhf  vessel 
AMETHYST 


SUMMARY:  As  authorized  by  Pub.  L.  105- 
iHi  and  Pub.  L.  107-295,  the  Secretary 

of  Transportation,  as  represented  bv  the 
.Maritime  .Kiimmistr.ition  'MARADj   l^ 
authorizi'd  to  tyrant  wau'ers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
tor  such  a  waiver  has  been  received  bv 
MAKAD  Th»'  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below    The  complete  application 
is  oiven  in  DOT  docket  J00,?-16267  at 
http     drns  cjnt  aov  Intf'r>'sted  parti^'s 
mav  romment  on  the  effet:t  tfiis  action 
inav  have  on  U.S.  vessel  builders  or 
businesses  in  the  I'  S  that  use  U.S. -flag 
vessels   If  M.-\R.\D  deternime^,  in 
accordance  with  Pub  L.  105-38^  an(i 
MAR.\D's  regulations  at  46  CFR  part 
388  (68  FR  23084:  April  30.  2003).  that 
the  issuant  ("  of  thf'  waiver  will  have  an 
unduK'  ad\>Ts^'  t'tfect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S. -flag 
vessels  m  that  business,  a  waivor  will 
not  be  grantc^d  (Comments  should  refer 
Ut  the  doc;ket  number  of  this  noticie  and 
the  \'essel  name  in  order  for  MAR.A.D  to 
properly  consider  the  comments, 
romments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  addrcfss  the  waiver 
CTiteria  given  in  §  388.4  of  MARADs 
regulations  at  46  CFR  part  388 
DATES:  Submrt  comments  on  or  before 
November  6.  2003 

ADDRESSES:  Ciomments  should  refer  to 
docket  number  M.\RAD-2()03  16267 
Written  comments  may  fje  submitted  bv 
hand  or  bv  mail  to  the  Docket  Clerk. 
US  DOT  Dockets.  Room  PL-401. 
Department  of  Transportatum.  400  7th 
St.,  SVV..  Washington.  DC  20590-0001 
You  mav  also  send  comments 
electronicallv  via  the  Internet  at  http 
dmsps  dnt.^ov'suhmit/  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  c;opying 
at  the  above  address  between  10  am 
and  5  p.m..  E.T  ,  Mondav  through 
Friday,  except  federal  holidavs  .\n 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  avaifable  on  the  World  Wide  Web  at 
http://dnis.dot.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

MK:hael  Hokana.  U.S.  Department  of 

Transportation.  Maritime 
Administration.  M.\R-H 30  Room  7201. 
400  Seventh  Street.  SW  .  Washington. 
IK    JO.iMO    Telephone  202-366-0760. 

SUPPLEMENTARY  INFORMATION:  As 

described  bv  the  applu:ant  the  intended 
servK  e  of  the  ves.sel  AMETHYST  is: 
hitfiitlfd  I  'se  "Sailing  Excursions." 
Geographic  Regton:  "C.ilifornia". 

Dated:  October  2.  2003. 

By  order  of  the  Maritime  Administrator. 
loel  (    Richard. 

Secretary .  Muntiir.f  .-{dmini.stnition 
(FT?  Doc  O.i    JS4h4  Filed  10-7-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

[Docket  Number  MARAO  2003  16268] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  .\dniinistration. 
Department  ot  Tr.uisfiortation, 
ACTION:  lin  itation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  C^oastwise  Trade  Laws  for  the  vi-ssel 
RUBY. 


SUMMARY:  As  authorized  bv  Pub.  L.  105- 
383  and  Pub   1.    107-295,  the  Secretary 
of  Transportation,  as  represented  bv  the 
Maritime  .Atinunistration  (MARAD).  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  reiiuirenient  of  the  coastwise  laws 
under  i:ertain  c  in  uinstances.  A  rt'quest 
for  >uc;h  a  waiver  has  been  rec;(MV«>d  bv 
.MARAD  The  \  essel,  and  a  brief 
description  of  the  proposed  service,  is 
listcrcf  fielow   The  ( (implete  applicjation 
is  given  in  DOT  docket  2003-16268  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  US  vc'ssel  builders  or 
businesses  in  the  U.S.  that  use  U.S. -flag 
vessels.  If  \L-\RAD  deternunes.  in 
accordance  with  Pub   L.  105-383  and 
M.\RAD\  regulations  at  4ti  CFR  part 
388  (68  FR  23084.  .\pril  30.  2003),  that 
the  issu.ince  of  the  waiver  will  have  an 
undulv  adverse  tdfect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S. -flag 
\  essels  in  that  busint!ss,  a  waiver  will 
not  be  granted  ('ommcMits  should  refer 
to  the  doc:ket  number  of  this  notice  and 
the  vc'ssel  name  m  order  for  MARAD  to 
properly  c:onsider  the  comments. 
Comments  should  also  state  the 
(  ommenter's  interest  in  the  waiver 
application,  and  addrc^ss  the  waiver 
criteria  given  in  «?  388.4  of  MAR.AD's 
regulations  at  46  C:FR  part  388. 


DATES:  Submit  comments  on  or  before 
November  7,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003  16268. 
Written  comments  may  be  submitted  by 
hand  or  bv  mail  to  the  Docket  Clerk, 
US  DOT  Dockets.  Room  PL-401, 
Department  of  Transportation,  400  7th 
St..  SW.,  Washington,  DC  20590-0001. 
\nu  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  tbis  docket  and  will 
be  available  for  inspection  and  copving 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T..  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
nttp:/  /dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Michael  Hokana.  LIS.  Department  of 
Transportation.  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590  Telephone  (202)  366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  tbe  vessel  RUBY  is: 

Intended  Use:  "Term  charter, 
combined  with  Bluewater  sading  and 
boat  handling  instruction.  The  goal  is  to 
perpetuate  the  cruising  lifestyle." 

Geographic  Region:  "East  Coast  of  the 
U.S.A." 

Dated:  October  2,  2003. 
By  order  of  thn  Maritime  Administrator. 
Joel  C.  Richard. 

St'iTfUir, .  Maritime  Adminislration. 

|FR  Doc.  03-2.5463  Filed  10-7-03;  8:45  am] 

BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-03-16246] 

Pipeline  Safety:  Direct  Assessment 
Workshop 

AGENCY:  (Jffice  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  Notice  of  workshop  on  direct 
assessment  technology. 


SUMMARY:  The  Research  and  Special 
Programs  Administration's  (RSPA) 
Office  of  Pipeline  Safety  (OPS)  and  the 
National  Association  of  Pipeline  Safety 
Representatives  (NAPSR)  will  cosponsor 
a  workshop  with  the  pipeline  industry 
trade  associations  (Interstate  Natural 
Gas  Association  of  America,  American 
Gas  Association.  NACE  International, 
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and  American  Public  Gas  Association) 
to  discuss  direct  assessment  technology. 
The  workshop  is  intended  to  provide  a 
forum  for  the  discussion  of  direct 
assessment  technology  as  it  relates  to 
natural  gas  pipeline  integrity 
management.  RSP A/OPS  will  gather 
issues  presented  at  the  workshop 
needing  additional  clarification  or 
guidance  material  development. 
DATES:  Tuesday,  November  4th,  2003, 
from  7  a.m.  to  5:30  p.m. 
ADDRESSES:  The  public  may  attend  the 
meeting  at  the  Wyndham  Greenspoint 
North  Hotel,  12400  Greenspoint  Drive, 
Houston,  Texas  77060,  (281)  875-2222, 
h  ttp  -.llwww.  wyndhamhouston.com 

Operators  of  natural  gas  transmission 
pipelines  are  urged  to  attend.  To 
facilitate  meeting  planning,  advance 
registration  for  these  meetings  is 
strongly  encouraged  and  can  be 
accomplished  online  at  the  following 
Web  site:  httpj/primis/rspa.dot.gov/ 
meetings 

Members  of  the  public  are  welcome  to 
attend  the  workshop.  An  opportunity 
will  be  provided  for  the  public  to  ask 
questions  or  make  short  statements  on 
the  topics  under  discussion.  You  may 
submit  written  comments  by  mail  or 
deliver  to  the  Dockets  Facility,  U.S. 
Department  of  Transportation  (DOT), 
Room  PL^Ol,  400  Seventh  Street,  SW. 
Washington.  DC  20590-0001.  It  is  open 
from  10  u.m.  to  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
also  may  submit  written  comments  to 
the  docket  electronically.  To  do  so,  log 
onto  the  following  Internet  Web 
address:  http://dms.dot.gov.  Click  on 
"Help  &  Information"  for  instructions 
on  how  to  file  a  document 
electronically.  All  written  comments 
should  identify  the  docket  and  notice 
numbers  which  appear  in  the  heading  of 
this  notice.  Anyone  who  would  like 
confirmation  of  mailed  comments  must 
include  a  self-addressed  stamped 
postcard. 

Anyone  is  able  to  search  the 
electronic  form  of  all  conunents 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  April  11,  2000,  issue  of 
the  Federal  Register  (Volume  65, 
Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 
Information  on  Services  for 
Individuals  with  Disabilites:  For 
information  on  facilities  or  services  for 
individuals  with  disabilities  or  to 
request  special  assistance  at  the 
meeting,  contact  Juan  Carlos  Martinez 


(tel:  202-366-1933;  E-mail: 
juan.martinez@rspa .  dot.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Zach  Barrett,  (tel:  405-954-5559;  E-mail 
zach.barrett@rspa.dot.gov),  regarding 
the  subject  matter  of  this  notice. 
Additional  information  about  gas 
integrity  management  can  be  found  at 
h  ttp  ://primis.rspa .  dot.gov/gasimp/ 
index.htm.  You  can  read  comments  and 
other  material  in  the  docket  on  the 
Internet  at:  http://dms.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Direct  Assessment  is  an  integrity 
assessment  method  that  utilizes  a 
process  to  evaluate  certain  threats  to 
pipeline  integrity.  It  consists  of  a 
combination  of  pipeline  corrosion 
assessment  techniques  and  data 
integration.  The  Pipeline  Safety 
Improvement  Act  of  2002  required 
RSPA/OPS  to  issue  regulations,  not  later 
than  December  17,  2003,  prescribing 
standards  for  an  operator's  conduct  of 
risk  analysis  and  adoption  and 
implementation  of  an  integrity 
management  program  and  for  defining 
direct  assessment.  RSPA/OPS  issued  a 
notice  of  proposed  rulemaking  on 
January  28,  2003,  proposing  regulations 
to  require  a  gas  transmission  operator  to 
conduct  a  risk  analysis  and  adopt  an 
integrity  management  program.  As  part 
of  the  required  integrity  management 
program,  each  operator  of  a  gas 
transmission  pipeline  facility  must 
conduct  a  baseline  integrity  assessment. 
RSPA/OPS  defines  direct  assessment  as 
a  primary  assessment  technique  for  any 
transmission  pipelines  or  as  a 
supplement  to  other  assessment 
techniques.  Although  the  application  of 
corrosion  assessment  techniques  such  as 
Close-Interval  or  Direct  Current  Voltage 
Gradient  surveys  have  been  in  place  for 
some  time,  their  integration  with  other 
information  in  a  structured  process  to 
identify  integrity  concerns  is  a  new 
industry  practice  for  many  pipeline 
operators.  NACE  International  has 
published  Standard  RPO502-2002 
"Pipeline  External  Corrosion  Direct 
Assessment  Methodology,"  providing  a 
recommended  practice  for  external 
corrosion  direct  assessment.  NACE 
International  is  also  developing 
standards  for  internal  corrosion  and 
stress  corrosion  cracking  direct 
assessment  methodologies.  The 
adoption  of  these  standards  into  the 
pipeline  safety  regulations  is  being 
considered  by  RSPA/OPS.  RSPA/OPS 
and  NAPSR  recently  participated  in 
several  direct  assessment  demonstration 
programs  sponsored  by  the  industry  to 
further  knowledge  and  discussions 
regarding  the  implementation  of  direct 


assessment  methodologies  for  integrity 
management. 

RSPA/OPS  is  co-sponsoring  this 
public  workshop  with  NAPSR  and  the 
industry  trade  associations  to  solicit 
comments  on  improving  and 
understanding  direct  assessment 
technology  as  it  relates  to  the  proposed 
gas  integrity  management  regulation. 

Authority:  49  U.S.C.  60102.  60109.  601 17. 

Issued  in  Washington,  DC.  on  October  1. 
2003. 

Stacey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  03-25420  Filed  10-7-03;  8:45  am] 

BILUNG  CODE  4910-60-4> 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Notice  Of  Meeting 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice;  Pipeline  Safety:  Final 
Project  Review  Meeting. 

SUMMARY:  RSPA's  Office  of  Pipeline 
Safety  (OPS)  and  the  Gas  Technology 
Institute  (GTI).  Des  Plaines.  IL.  have 
funded  a  research  program  to  study 
parameters  pertinent  to  the  application 
of  the  magnetic  flux  leakage  (MFL)  and 
Nonlinear  Harmonics  (NLH) 
technologies  to  in-line  inspection  of 
pipelines.  This  research  was  managed 
by  GTI  and  performed  by  the  Battelie 
Memorial  Institute,  Columbus.  Ohio 
(Battelie)  and  the  Southwest  Research 
Institute.  San  Antonio.  Texas.  (SwRI). 
RSPA/OPS  and  GTI  invite  pipeline 
industry',  in-line  inspection  vendors, 
pipeline  trade  association 
representatives,  and  the  public  to  a 
project  review  meeting.  The  purpose  of 
the  meeting  is  to  present  a  final  report 
on  the  progress  and  findings  of  the 
research.  The  meeting  is  open  to  all  and 
no  registration  is  required.  The 
presentations  at  the  meeting  will 
include  an  overview  of  the  project,  a 
technical  review,  and  the  results  of 
technology  transfer. 
DATES:  The  meeting  will  be  held  on 
Tuesday,  October  28,  2003,  from  9  a.m. 
to  3  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
conference  room  4438—40  at  U.S. 
Department  of  Transportation,  400-7th 
Street,  SW.,  Washington,  DC  20590.  All 
non-federal  personnel  must  enter  the 
building  through  the  Southwest 
entrance  at  7th  and  E  Streets,  SW.,  and 
must  present  a  photo-ID  to  receive  a 
temporary  building  pass. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Copal.i  (kn^hna;  \'iniamuri.  Agrnt-nu'iit 
C)ffi(  pr's  Technical  Rt-presentdtive. 
R.SP.A OPS,  hv  phon*^  at  (202)  ,)6r)-4.^.n:). 
b\  id\  at  ;2()2)  ,UiH-4=iftB,  or  bv  t--niail 
at  (lopahi  vln|an}un'^■^spil  dot  miv  Vou 
mav  also  t  uiitai:t  Dr,  Albert  T«^itsma, 
Prngram  Manager.  Gas  Technology 
In.stitute.  bv  tflephime  at  (H47!  7BK- 
0974.  by  fax  at  lH4  7j  768-0501.  or  by  e- 
niail  at 
(ilbtTtteitsmn^gastPi  hnnloey.org. 

Back^ound 

This  research  program  began  in  1996. 
The  first  phase  of  the  MFL  technology 
research  (DTRS5t>-96-(:-0010.  !n-Lim- 
Inspe'ction  Tfchnologif's  for  Mtrhnniral 
Dnmagf  and  Strvis  Corrnsinn  CrcK  king 
ISCClin  Pipeline"^,  was  fully  funded  by 
RSPA;()PS   Battelle  vvorkeci  with  its 
research  partners.  .SwRl  and  Iowa  State 
University,  to  complete  this  phase  of  the 
research.  GRl  provided  technical  and 
project  management  assistance. 

Magnetic  flu.x  leakage  (MFL)  is  the 
most  ciimmonlv  used  in-line  inspectum 
(ILI)  technology  for  detecting  pipe  wall 
( orrosion.  I'ntil  about  199B.  the 
technoldgv  was  not  cap.ible  nf  reliably 
detecting  mechdnK;dl  damage  (gouges 
and  scratches)  or  long,  thin  axial 
defects,  both  t)f  which  are  common 
causes  of  pipeline  failures. 

Battelle  designed  an  intelligent  MFL 
in-line  inspection  tool  ("smart  pig   i  ind 
was  responsible  for  data  acquisition  and 
analysis  using  ClRIs  Pipeline  Safety 
Simulation  Facility  (PSF)  in  Ohio 
Natural  and  fabricated  pip"  samples 
with  corrosion  and  other  defects  were 
used  to  evaluate  the  capabilities  of  the 
Battelle  device  SwRI  conducted 
mec  hanical  testing  and  studied  the 
feasibility  of  non-liner  harmonics  (NLH) 
for  in-line  inspection  applications  The 
If)wa  State  L'niversity  researchers 
attempted  to  develup  i  neural  network 
analysis  process  to  analyze  MFT-  signals 
and  determine  bv  trained  pattern 
recognition  the  extent  of  metallurgical 
damage  The  2000  final  report  on  this 
part  of  research  is  available  on  the  ( )P,s 
Web  site,  at  primis  rspa  dot  gm — (hi  k 
on  >  Pipeline  SatV'tv  Resear(  h  and 
Development  >  Recent  Projects  >  K&13 
Database  >  Inline  Inspection/Pigging 
and.  finallv.  >  In-Line  Inspection 
Technologies  for  Me(  hanif  al  Damage 
and  S('C  in  Pipelines 

To  continue  this  research.  RSPA/OPS 
co-funded  an  additional  Si. 180. 000  for 
a  ,J-year  project  of  advanced  research 
and  development.  GTI  was  the  program 
manger,  and  Battelle  and  SWRI  were  the 
research  partners.  The  project. 
DTRS6.Sb-00-H-0004.  Bftter 
Understanding  of  Mm  hnnical  Damage. 
focused  on  designint;  a  smart  pig 


(  .ip.thle  of  ciri  uinferential  (transverse) 
iiirtgneti/ation  for  dett!cting 
longitudinally  oriented  cracks,  crack- 
like deiei  ts.  and  mechanical  damage 
defet  ts.  parti(,ularlv  gouges.  The  project 
scope  included  the  determination  of 
criteria  for  assessing  the  relative  severity 
of  detected  defects  and  advanced 
research  in  NLH  tool  design  and 
analysis.  As  the  research  progressed, 
additional  analyses  and  testing  were 
identified  that  added  valve  to  the 

pro|e(  t 

The  teiit.itive  agenda  for  the  meeting 
is  as  tollows 

Well  oine--Stacev  Cierard 
Introduction.  History  and 

.•\(  hieveinents — (nipala  Vin)amuri 
Fit  with  IMP  Rule;  Effective 

Technologies — Keith  Leewis 
Statistic  s.  Progress  m  Safety;  S(3A— 

Harvey  Haines 
Mechanical  Damage  R&[>— Harvey 

Haines 

Break 
i'roject  Organisation  and  Overview — 

.Albert  Teitsma 
B.ittelle  RjvD  MFL  for  Mechanical 

Damagt' — Bruce  Nestleroth 
SwR!  R.vD  for  Nonlinear  Harmonics — Al 

Crouch 
Technology  Transfer— Alan  Dean 
Questions  .iiid  ,Answfrs 

Luiu  h 
Met  tiaiiical  Damage  Detection. 

( .har.iitenzation — Craham  Chell. 

()r\i(  '■  Nestleroth 
Impleiiientatioii  of  MFL  Dei  oupling— 

Alan  Dean 
Final  Questions  and  Answers 
Conclusions — Gopala  V'injamuri 

Issued  in  Washington.  UC;.  un  October  3. 
2003. 
lames  K.  O'Steen. 

Unfjuty  AsaoLiale  Administrator  jar  Pipeline 

Safety. 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Pipeline  Safety:  Stress  Corrosion 
Cracking  (SCC)  Threat  to  Gas  and 
Hazardous  Liquid  Pipelines 

AGENCY:  Research  .ind  Special  Programs 
Administration  (RSPA).  DOT 
ACTION:  Notice;  issuance  of  advisory 
tnilletin 

SUMMARY:  RSPA  s  (Office  of  Pipeline 
Safety  (OPS)  is  issuing  this  advisory 
notice  to  owners  and  operators  of  gas 
and  hazardous  liquid  pipelines  to 
consider  the  threat  from  stress  corrosion 


cracking  (SCC)  when  developing  and 
implementing  Int«?grity  Management 
Plans.  Operators  should  determine 
whether  their  pipelines  are  susceptible 
to  SCC  and  assess  the  impact  of  SCC  on 
pipeline  integrity.  Based  on  this 
evaluation,  an  operator  should  prioritize 
application  of  additional  in-line 
inspection  and  hydrostatic  testing  and 
take  actions  to  remediate  problem  areas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Israni,  (202)  366-4571;  or  by  e- 
mail.  mike.isrcinmrspa.dot.gov.  This 
document  can  be  viewed  at  the  OPS 
home  page  at  http://ops  dot.gov.  General 
information  about  the  RSPA/OPS 
programs  may  be  obtained  by  accessing 
RSPA's  home  page  at  http:// 
rspa.dot.gov. 

I.  Advisory  Bulletin  (ADB-03-05) 

To:  Owners  and  Operators  of  Gas  and    , 
Hazardous  Liquid  Pipeline  Systems. 
Subject:  Stress  Corrosion  Cracking 
(SCC)  Threat  to  Gas  and  Hazardous 
Liquid  Pipelines. 

Purpose:  To  advise  owners  and 
operators  of  natural  gas  and  hazardous 
liquid  pipeline  systems  to  consider 
stress  corrosion  cracking  as  a  possible 
safety  risk  on  their  pipeline  systems  and 
to  include  SC(,  assessment  and 
remediation  measures  in  their  Integrity 
Management  Plans. 

Advisory:  Each  oyvner  and  operator  of 
a  gas  or  hazardous  liquid  pipeline 
system  should  assess  the  risk  of  stress 
corrosion  cracking  (SCC).  Pipeline 
owners  and  operators  should  evaluate 
their  systems  for  the  presence  of  risk 
factors  for  high  pH  (9-11)  SCC  or  near- 
neutral  pH  (6-8)  SCC.  Criteria  for  high 
pH  SCC  can  be  found  in  Appendix  A.3.3 
of  standard  ASME  B31.8S.  If  conditions 
for  S(;C~  are  present,  a  written 
inspection,  examination,  and  evaluation 
plan  should  be  prepared  and 
appropriate  action  should  be  taken  in 
accordance  with  Appendix  A3. 4  of 
standard  ASME  B31.8S.  RSPA/OPS  will 
soon  publish  a  final  rule  on  the  integrity 
management  program  for  gas 
transmission  pipelines  in  high 
consequence  areas  that  incorporates 
requirements  for  addressing  SCC  threats 
by  referencing  Appendix  A3  of  standard 
ASME  B31.8S.  Although  criteria  and 
mitigation  plans  for  near-neutral  pH  (6- 
8)  see  are  not  addressed  in  this 
standard.  NACE  International  (NACE)  is 
currently  developing  a  standard  on 
Direct  Assessment  of  Stress  Corrosion 
Cracking.  Also.  NACE  will  soon  issue  a 
technical  committee  report.  External 
Stress  Corrosion  Cracking  of 
Underground  Pipelines,  to  provide 
information  on  SCC  for  hazardous 
liquid  pipelines. 
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The  integrity  management  rules  for 
both  large  (65  FR  75378;  December  1, 
2000)  and  small  (66  FR  2136;  January 
16,  2002)  hazardous  liquid  pipelines  in 
high  consequence  areas  did  not 
specifically  address  the  SCC  threat.  By 
this  Advisory  Bulletin,  we  are 
reminding  owners  and  operators  of  both 
gas  and  hazardous  liquid  pipeline 
systems  to  consider  the  stress  corrosion 
cracking  threat  as  a  possible  risk  factor 
when  developing  and  implementing 
Integrity  Management  Plans.  All  ovkmers 
and  operators  of  pipeline  systems, 
whether  or  not  their  pipeline  systems 
are  subject  to  the  Integrity  Management 
Plan  rules,  should  determine  whether 
their  pipeline  system  is  susceptible  to 
SCC  and  assess  the  impact  of  SCC  on 
pipeline  integrity.  Based  on  this 
evaluation  an  operator  should  prioritize 
application  of  internal  inspection, 
hydrostatic  testing,  or  other  forms  of 
integrity  verification. 
SUPPLEMENTARY  INFORMATION: 

II.  Background 

Recent  incidents  throughout  North 
America  and  the  world,  including 
Australia,  Russia,  Saudi  Arabia,  and 
South  America,  have  highlighted  the 
threats  to  pipelines  from  SCC  failures. 
In  the  United  States,  SCC  failures  on 
hazardous  liquid  pipelines  have  been 
very  rare  when  compared  with  SCC 
ocxurrences  on  natural  gas  pipelines. 
However,  three  SCC-caused  failiu-es  of 
hazardous  liquid  pipelines  have 
occurred  in  2003.  Another  hazardous 
liquid  pipeline  operator  has  reported 
finding  significant  SCC  defects. 

SCC  is  tne  cracking  induced  from  the 
combined  influence  of  tensile  stress  and 
a  corrosive  medium.  The  impact  of  SCC 
on  a  material  usually  falls  between  dry 
cracking  and  the  fatigue  threshold  of 
that  material.  The  required  tensile 
stresses  may  result  from  directly  applied 
stresses  (pressure  and  overburden)  or  in 
the  form  of  residual  stresses  (fabrication 
and  construction).  The  most  effective 
means  of  preventing  SCC  are  to:  (1) 
properly  design  the  pipeline  using 
appropriate  materials;  (2)  reduce 
pipeline  stresses;  and  (3)  remove  critical 
environmental  electrolytes,  such  as 
hydroxides,  chlorides,  and  oxygen. 

Most  pipelines  are  buried.  No  matter 
how  well  these  pipelines  are  designed, 
constructed,  and  protected,  once  in 
place  they  are  subjected  to 
environmental  abuse,  external  damage, 
coating  disbondment,  inherent  mill 
defects,  soil  movements/instability,  and 
third  party  damage.  SCC  develops  in 
pipelines  due  to  a  combination  of 
environmental,  stress  (absolute  hoop 
and/or  tensile,  fluctuating  stress)  and 
material  (steel  type,  amount  of 


inclusions,  siu-face  roughness)  factors. 
Although  the  age  of  a  pipeline  is  not 
indicative  of  the  presence  of  SCC,  it  is 
a  factor  to  consider  when  assessing 
pipelines  that  are  subject  to  conditions 
that  may  cause  crack  grov^^h. 

Two  types  of  SCC  are  found  on 
pipelines:  high  pH  (9  to  1 1)  SCC  and 
near-neutral  pH  (6  to  8)  SCC. 
Characteristics  of  both  forms  of  SCC  as 
summarized  by  experts  are  as  follows: 

— Cracks  usually  oriented  in 
longitudinal  direction  (cracks  may  exist 
at  other  orientations,  depending  on  the 
direction  of  tensile  stress). 

— Occurrence  in  clusters  consisting  of 
several  cracks  to  hundreds  of  cracks. 
— Cracks  tend  to  interlink  to  form 
long  shallow  flaws  (cracks  mav  grow  to 
cause  ruptures). 

— Fractures  faces  are  covered  with 
magnetite  and  carbonate  films. 

High  pH  SCC  was  originally  noted  in 
gas  transmission  pipelines.  It  is 
typically  found  within  20  miles 
downstream  of  the  compressor  station. 
High  pH  SCC  usually  occurs  in  a 
relatively  narrow  cathodic  potential 
range  ( -600  to  -  750  mV  CU/CUSO4)  in 
the  presence  of  a  carbonate/bicarbonate 
environment  in  a  pH  window  from  9  to 
11.  Temperatures  greater  than  100°  F  are 
necessary  for  high  pH  SCC 
susceptibility.  Other  characteristics  of 
high  pH  SCC  according  to  experts  are  as 
follows: 

— Cracks  are  narrow  and  inter- 
granular  and,  have  extensive  crack 
branching. 

— Cracks  are  generally  not  associated 
with  long  seams  or  other  metallurgical 
features. 

— Cracks  are  commonly  found  on  the 
bottom  half  of  a  pipe. 

— Cracks  are  commonly  associated 
with  coal  tar  and  asphalt  coatings. 

For  other  details  on  high  pH  SCC 
please  refer  to  Appendix  A3  of  standard 
ASMEB31.8S. 

A  Near-neutral  pH  SCC  was  initially 
noted  in  Canada  and  has  been  observed 
by  operators  in  the  United  States.  The 
environment  primarily  responsible  for 
near-neutral  pH  SCC  is  groundwater 
containing  dissolved  CO;.  The  CO2 
originates  from  the  decay  of  organic 
matter.  Cracking  is  exacerbated  by  the 
presence  of  sulfate  reducing  bacteria. 
This  primarily  occurs  due  to  disbonded 
coatings,  which  normally  prevent  the 
cathodic  current  from  reaching  the  pipe 
surface.  There  is  a  corrosion  condition 
below  the  disbonded  coating  that  results 
in  an  environment  with  a  pH  of  between 
6  and  8.  Other  characteristics  of  near- 
neutral  pH  SCC  according  to  experts  are 
as  follows: 


— Cracks  are  wide  (compared  with 
high  pH  SCC)  and  trans-granular  and 
have  limited  crack  branching. 

— Cracks  are  frequently  associated 
with  long  seams  and  other  metallurgical 
features  (dents,  mechanical  damage). 

— Cracks  are  commonly  associated 
with  tape  coatings. 

Pipeline  operators  know  the  pipeline 
metallurgy,  coating  type,  and  operating 
pressure  of  each  pipeline.  The  only 
remaining  variable  in  determining  the 
likelihood  of  SCC  is  soil  type.  RSPA/ 
OPS  has  previously  directed  certain 
pipeline  operators  to  evaluate  and 
establish  the  extent  of  SCC 
susceptibility,  utilize  over  the  ditch 
coating  surveys  to  identifv'  locations  of 
holidays  (uncoated  spots)  and  match 
them  with  high  stress  levels  (60%  or 
greater  of  specified  minimum  yield 
strength),  and  match  the  areas  with  high 
temperature  locations.  The  areas  where 
all  factors  are  present  are  then  excavated 
and  evaluated. 

If  a  pipeline  is  susceptible  to  SCC, 
pipeline  operators  are  required  to 
quantih'  the  life  cycle  of  the  pipeline  by 
conducting  fracture  mechanic 
calculations  to  estimate  where  in  the 
system  an  SCC  rupture  might  occur. 
Appropriate  in-line  inspection 
technologies  can  help  to  identify  SCC  in 
a  pipeline.  If  the  pipeline  cannot 
accommodate  internal  inspection  tools, 
an  appropriately  designed  hydrostatic 
test  program  can  be  effective  in 
exposing  SCC.  If  excavations  of 
suspected  SCC  locations  do  not  reveal 
SCC.  RSP A/OPS  recommends 
continuous  monitoring  for  SCC  as  part 
of  an  operator's  integrity  management 
program  for  corrosion. 

Because  of  the  randomness  of  SCC 
failures,  RSPA/OPS  has.  in  the  past, 
often  ordered  operators  to  reduce 
operating  pressure  by  20%  of  the 
prefailure  pressure  to  add  a  factor  of 
safety  and  allow  the  operator  to 
continue  service.  This  protects  the 
public  and  environment  from  other  SCC 
failures,  even  if  there  is  another  crack 
on  the  pipeline  of  the  same  size.  Based 
on  technical  studies,  RSPA/OPS  has 
often  required  the  pipeline  operator  to 
perform  a  spike  hydrostatic  pressure  test 
to  expose  other  cracks  and  ensure  a  safe 
return  to  full  operating  pressure.  The 
pipeline  operator  can  then  commence  a 
rigorous  SCC  management  program  that 
may  include  in-line  inspection, 
recoating  the  pipeline,  or  even  replacing 
sections  of  pipe  where  SCC  is  present. 
By  the  end  of  2003,  RSPA/OPS  will 
invite  scholars  and  consultants  to  a 
public  meeting  to  discuss  research  and 
technologies  that  can  effectively 
identify,  assess,  and  manage  SCC. 
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Nsiu'ii  :n  Washington.  Di..  on  Octubt-r  1 

Stacev  L.  Gerard, 

A^^.i,  i.jff    A  /;;.'.;i;^;.-;;  ■;  or  Pipeline  Safety. 
FK  Ho.    I)  <   .:"-.4-  1  i-  :i.',i  10-7-03;  8:45  ami 

BILLING  CO0€  4910-6O-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

Release  of  Waybill  Data 

Tho  Surf.u  f>  Tran-pi  irfatMii  Board  has 
rfi:eivt"i  d  rfM|iu'st  {v  >m  'hf  Association 
(if  American  RaiirDaii^   W  B46.3-fi. 
SeptfrnbtT  10,  JOOC'  f'li  pt'riiiission  to 
usf  I  tTtaiii  data  irdin  the  H  bird's 
(arlnaii  Wa'vhdl  Sarnplo--   .\  ■   ipy  of  this 
ro(iu-'st  mav  be  obt.u[it'M  tMin  the  Office 
ot  Hi  nu'iiiiics  Km  ;rn:i;iu;ntal  Analysis, 
and  .-\(iin;!n-tratinn 

The  uavbdi  .sample  contains 
conhdential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  these 
requests,  thev  should  fde  their 
(ihie(  tions  with  the  Director  of  the 
Bo  ird  s  Office  of  Economics, 
Km  irnninental  Analysis,  and 
Adnunistration  uithin  14  calendar  days 
it  til"-'  date  i)f  this  notice.  The  rules  for 
reiease  of  w  avbill  data  are  codified  at  49 
CFR  1244.9 

r.inta(  t   Nf.ir  Frampton,  (202)  565- 
n4i 

\  ernon  .\.  VN  lUidms. 
Secretary. 

MR  'Jrr  m-25505  Filed  10-7-03;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34402] 

Iowa  Northern  Railway  Company- 
Operation  Exemption — Rail  Lines  of 
D&W  Railroad,  Inc. 

l.iud  .Northern  Railway  Company 
(INAR).  a  Class  III  rail  carrier,  has  filed 

A  verified  notice  of  exemption  under  49 
(FR  1150.41  to  operate  approximately 
5 1 .95  miles  of  rail  line,  including 
incidental  trackage  rights,  known  as  the 
Waterloo  Industrial  Lead,  pursuant  to  an 
operating  agri-ement  with  DhW 
Railroad.  Inc:.  (D&VV;,  Thf  lines  to  h>-' 
operated  are  located  in  Bia(  k  Hawk. 
Buchanan  and  Favftte  Counties.  l.\.  as 
follows:  [1]  Between  milepost  Ml.i)  at 


Dewar,  lA.  and  milepost  354. ,1  at 
Oelwoin    \.\.  ['!]  between  milepost 
245  58  and  milepost  245.0  at  Oelwein; 
(3)  .32  miles  of  wve  trai  k  at  Oelwein;  (4) 
23  miles  of  van!  trai  k  at  Oelwein;  and 
(5)  inc  idt-nt.il  trac  kage  rights  over  I'nion 
Pacific   Railroad  Com[)anv's  track 
between  milepost  332.0  at  Dewar  and 
milepost  32B  2  at  Lindtm  .Street. 
W.iterloo.  i-\    i\.\R  certifies  that  its 
pro|>'(  toil  r.'\onuos  as  a  result  of  this 
traiisai  tioii  will  not  exc.i'ed  those  that 
would  i|iialit\  It  as  ,i  Cl.iss  ill  rail 
c:arri''r 

1N.\R  leportcii  th.it  th<'  jiarties  intend 
to  consummato  ttie  tr  iiisai  tion  on  or 
soon  after  September  2t).  2003. 

This  transac  tion  is  related  to  a 
concurrently  filed  verifiinl  notice  of 
exemption  in  ,STB  Financ;e  Docket  No 
34401 .  Dt-W  Railroad.  Inc. — AcquL^ition 
Exemption — H<iil  Lmrs  nff'ninn  Pnntu 
Railroad  Con\[)(in\    wlioreiii  D\\V  seeks 
to  ac  ciuirc>  the  abo\  o dose  nbivi  rail  imes 

If  the  notice  c;ontdUis  taLse  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  tbf 
exemption  under  49  I'SC    l()502(.ii 
mav  be  filed  at  am  tun.'    I  h.- tiling  of 
a  petition  to  revoko  \\  il!  m  't 
automatically  sta\  tbo  transac  tion. 

An  original  and  10  c  (i[iies  ot  all 
pleadings,  retemnt;  to  ,STB  Finance 
Docket  No.  34402.  must  b--  !iled  with 
the  Surface  Traiisjiorlatioii  Bo.;rd,  1925 
K  Street.  NVV  .  Washiumoii    DC  20423- 
0001.  In  addition,  one  (  np\-  of  each 
pleading  must  b»!  served  on  Thomas  F. 
MtFarland,  208  South  LaSalb'  .street. 
Suite  1890.  Chicago.  IF  (>()». 04    1 1 12 

Board  decisions  and  notu  es  art 
available  on  our  Web  site  at  http:// 
i\'ww. stb.dot.gov. 

Decided;  October  1 ,  2003. 

By  the  Board,  David  M.  Konschnik, 

Director.  OfTire  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

iFR  Doc  03-25503  Filed  10-7-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No  34401] 

D&W  Railroad,  Inc.— Acquisition 
Exemption — Rail  Lines  of  Union  Pacific 
Railroad  Company 

L)>'v\\  Railroad.  Ini  .  (D&W).  a 
none  arriei .  has  filed  a  verified  notic:e  of 


exemption  under  49  CFR  1150.31  to 
acquire  approximately  51.95  miles  of 
rail  line,  including  incidental  trackage 
rights,  known  as  the  Waterloo  Industrial 
Lead,  from  the  Union  Pacific  Railroad 
Clompanv  (L'P)  The  lines  to  be  acquired 
are  located  in  Black  Hawk,  Buchanan 
and  Favette  Counties,  lA.  as  follows  (1) 
between  milepost  332.0  at  Dewar,  lA. 
and  milepost  354.3  at  Oelwein,  lA;  (2) 
between  milepost  245.58  and  milepost 
245.0  at  Oelwein;  (3)  .32  miles  of  wve 
track  at  Oelwein:  (4)  23  miles  of  yard 
track  at  Oelwein;  and  (51  incidental 
trackage  rights  over  CP's  track  between 
milepost  332.0  at  Dewar  and  milepost 
32B.2  at  Linden  Street,  Waterloo,  lA. 
D<<cW  certifies  that  its  projected 
revenues  as  a  result  of  this  transaction 
will  not  exceed  those  that  would  qualify 
it  as  a  Class  111  rail  carrier. 

D.vF  reported  that  the  parties  intend 
to  (  onsummate  the  transaction  on  or 
soon  after  September  2B,  2003. 

This  transac  tion  is  related  to  a 
c  oncurrentlv  fded  verified  notice  of 
exemption  in  STB  Finance  Docket  No. 
34402,  Iinvii  .Xnrthi-rn  Hdihvav 
(jimpaiiv — ( )pt^r(iti(>n  Exemption — Bail 
Linvs  of  n&W  Huilnmd.  Inc..  wherein 
Iowa  Northern  Railway  Company  seeks 
to  operate  the  rail  lines  being  acquired 
bv  DeVW  here. 

If  the  notu  e  contains  falst^  or 
misleading  iniormaticm,  the  exemption 
is  \oid  n\)  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
mav  be  filed  at  anv  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatic:allv  stav  the  transacticm. 

.\n  original  and  10  copies  of  all 
pi.'adings.  reiorring  to  STB  Finance 
Docket  No   34401.  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  .Street,  NW  .  Washington.  DC  20423- 
0001.  In  addition,  one  copv  of  eac:h 
pleading  must  be  served  on  Thomas  F. 
McFarland.  208  South  LaSalle  Street, 
Suite  1890,  Chicago,  IL  60604-1112. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
\\^^•\\■..^tb.d()t.aov. 

Decided;  October  1.  2003. 
Bv  the  Board,  David  M.  Konschnik. 
Direc:tc)r.  Otficf  of  Proceedings. 

Vernon  A.  Williams, 

.Secrc(o/'\' 

IFR  Doc.  03-25.-04  Filed  10-7-03;  8:45  am] 

BILLING  CODE  4915-OO-P 


58169 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-570-879] 

Antidumping  Duty  Order:  Polyvinyl 
Alcohol  from  the  People's  Republic  of 
China 

Correction 

In  notice  document  03-24899 
beginning  on  page  56620  in  the  issue  of 
October  1,  2003,  make  the  following 
correction: 

On  page  56621,  in  the  first  column,  in 
the  table,  under  the  heading  "Margin 
(percent)",  in  the  second  entry,  "7.86" 
should  read  "97.86". 

[FR  Doc.  C3-24899  Filed  10-7-03;  8:45  am] 
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Vol.  68.  No.   195 

Wednesdav.  October  8.  2003 


COUNCIL  ON  ENVIRONMENTAL 
QUALITY 

National  Environmental  Policy  Act 
Tasit  Force 

Correction 

In  notice  document  03-24527 
beginning  on  page  55954  in  the  issue  of 
Monday,  September  29.  2003,  make  the 
following  correction: 

On  page  55955,  in  the  first  column,  in 
the  eighth  line,  "Pugel"  should  read, 
"Puget". 

(FR  Doc.  C3-24527  Filed  10-7-03;  8:45  am) 
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Environmental 
Protection  Agency 


40  CFR  Part  63 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Site 
Remediation;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[OAR  2002-0021 :  FRL-7549-3] 

RIN2060-AH-12 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Site 
Remediation 

agency:  pjivironmentdl  Protection 
Agenrv  (EPA). 
action:  Final  rule. 


SUMMARY:  This  action  prnmul£;atos 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP) 
from  site  remediafions.  The  final  rule 
implements  the  Clean  Air  Act  (CAA) 
section  1 12(d)  to  control  hdzard()Us  air 
pollutants  (HAP!  emissions  at  major 
sources  where  remediation  technologies 
and  practices  are  used  at  the  site  to 
clean  up  contaminated  environmental 
media  (e.g.,  soils,  groundwaters,  or 
surface  waters)  or  certain  stored  or 
disposed  materials  that  pose  a 
reascmahle  potential  threat  to 
contaminate  environmental  media.  Site 


Category 


Industry 


Federal  Government 

State;  LocalTnbai  Govern- 
ment 


remediations  subject  to  the  final  ride  are 
required  to  control  emissions  of  organic 
HAP  bv  meeting  emissions  limitations 
ami  work  prat  tue  standards  reflecting 
the  application  of  ma.xiinum  achievable 
control  technology  (MACT).  The  final 
rule  .ipplies  to  certain  types  of  site 
remeiliation  activities  that  are 
conducted  at  a  facility  where  non- 
remediation  sources  are  a  major  source 
of  HAP  emissions  Some  site 
remediations  alreadv  regulated  by  rules 
established  under  the  Ccmiprehensive 
Environmental  Response  and 
Com})ensation  I.iabilitv  Act  (CEKCLA) 
or  the  Resoun  e  Conservation  and 
Rec  overv  Act  (RCRA)  are  not  subject  to 
the  final  rule 

The  HAP  tmiitted  by  site  remediation 
activities  can  include  benzene,  ethyl 
benzene,  tolutme.  vinvl  i:hloride. 
xvlenes.  and  other  volatile  organic 
compounds  (VC)C).  The  range  of 
potential  human  health  effects 
asso(  hited  with  exposure  to  these 
organic  HAP  and  V'()(^  include  cancer, 
aplastic  anemia,  upper  respiratory  tract 
irritation,  liver  damage,  and  neurotoxic 
effects  (e.g..  httadache.  dizziness, 
nausea,  tremors). 


NAICS' 


EFFECTIVE  DATE:  October  8.  2003. 

ADDRESSES:  Docket.  The  official  public 
docket  is  the  collection  of  materials 
used  in  developing  the  final  rule  and  is 
available  for  public  viewing  at  the  EPA 
Docket  Center  (EPA/DC),  EPA  West. 
Room  B102,  1301  Constitution  Ave., 
NW.,  Washington,  DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  concerning  applicability 
and  rule  determinations,  contact  your 
State  or  local  representative  or  the 
appropriate  EPA  Regional  Office 
representati\'e.  For  information 
concerning  the  analyses  performed  in 
developing  the  final  rule,  contact  Mr. 
Greg  Nizich.  Waste  and  Chemical 
Processes  Group,  Emission  Standards 
Division  (C439-03),  U.S.  EPA.  Research 
Triangle  Park.  NC  27711.  telephone 
number  (919)  541-3078.  facsimile 
number  (919)  541-0246.  electronic  mail 
(e-mail)  address  nizich. gre^epa. gov. 

SUPPLEMENTARY  INFORMATION:  Regulated 
Entities.  Categories  and  entities 
potentially  regulated  by  this  action 
include: 

Examples  of  regulated  entities 


325211. 
48611 


325192.   325188 
,  42269,  42271 


32411     49311     49319 


Site  remediation  activities  at  businesses  at  which  matenals 
containing  organic  HAP  currently  are  or  have  been  in  the 
past  stored,  processed,  treated,  or  othenwise  managed  at  the 
facility  These  facilities  include;  organic  liquid  storage  termi- 
nals, petroleum  refineries,  chemical  manufacturing  facilities, 
and  other  manufacturing  facilities  with  co-located  site  remedi- 
ation activities 

Federal  agency  facilities  that  conduct  site  remediation  activities 
to  clean  up  matenals  contaminated  with  organic  HAP. 

Tubal  governments  that  conduct  site  remediation  activities  to 
clean  up  matenals  contaminated  with  organic  HAP 


'  North  American  Industry  Classification  System  (NAICS)  code  Representative  industrial  codes  at  which  site  remediation  activities  have  tjeen 
or  are  current^  conducted  at  some  but  not  all  'acilities  under  a  given  code  The  list  is  not  necessanly  comprehensive  as  to  the  types  of  facilities 
at  which  a  site  remediation  cleanup  may  potentially  be  required  either  now  or  in  the  future. 


This  table  IS  not  intt-nded  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  bv  this  action.  This  table  lists 
the  tvpes  of  entities  that  we  are  now 
aware  could  potentiriUy  be  regulated  bv 
this  action 

.\  comprehensive  li;,t  of  \AiC!S  codes 
cannot  be  compiled  for  businesses  or 
facilities  potentiallv  regulated  bv  the 
final  rule  due  to  the  nature  nf  activities 
regulated  bv  the  source  categnr\    The 
industrial  rode  alone  for  a  given  facilitv 
does  not  determine  whether  the  fai  ilit\' 
IS  or  is  not  potentiallv  subiec  t  to  the 
final  rule.  The  final  rule  ma\  be 
applic;able  to  anv  type  of  business  or 
facilitv  at  which  a  site  remediatiim  is 
conducted  to  clean  up  media 
contaminated  with  organic  H.AP  and 
other  hazardous  material  Thus,  for 


many  businesses  and  facilities  subject  to 
the  final  rule,  the  regulated  sources  [i.e.. 
the  site  remediation  ai  tivities)  are  not 
the  predominant  activity,  process, 
operation,  or  service  conducted  at  the 
fac:ilitv   In  these  cases,  the  industrial 
code  indicates  a  primar\'  product 
prcjduced  or  servic:e  pnn  uled  at  the 
facility  rather  than  the  presence  of  a  site 
remediation  performed  to  support  the 
predominant  funi  tion  of  the  facility.  For 
example.  NAICS  code  classifications 
where  site  remediation  activities  are 
(  urrentK  being  performed  at  simie  but 
not  all  facilities  inc  ludt;.  but  are  not 
limited  to.  petroleum  refineries  (NAICS 
( ode  32411),  industrial  organic 
chemical  manufacturing  (NAK^S  code 
3251.XX),  and  plastic  materials  and 
synthetics  manufacturing  (NAICS  code 
3252xx)   Howt'ver.  we  are  also  aware  of 


site  remediation  activities  potentially 
subject  to  the  final  rule  being  performed 
at  facilities  listed  under  NAICS  codes 
for  refuse  systems,  waste  management, 
business  services,  miscellaneous 
services,  and  nonclassifiable. 

To  determine  whether  your  facility  is 
regulated  bv  the  action,  you  should 
carefully  examine  the  applicability 
criteria  in  the  final  rule.  If  you  have 
questions  regarding  the  applicability  of 
the  final  rule  to  a  particular  entity, 
consult  the  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Docket.  The  EPA  has  established  an 
official  public  docket  for  this  action 
including  both  Docket  ID  No.  A-99-20 
and  Docket  ID  No.  OAR-2002-0021. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 


X^t\r^r%v^ 


Donictor 
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this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  All  items  may  not  be 
listed  under  both  docket  numbers,  so 
interested  peirties  should  inspect  both 
docket  numbers  to  ensiue  that  they  have 
received  all  materials  relevant  to  the 
final  rule.  Although  a  part  of  the  official 
docket,  the  public  docket  does  not 
include  Confidential  Business 
Information  or  other  information  whose 
disclosure  is  restricted  by  statute.  The 
official  public  docket  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  Air  Docket  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West, 
Room  B 102.  1301  Constitution  Ave., 
NW.,  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Air  Docket 
is  (202)  566-1742. 

Electronic  Docket  Access.  You  may 
access  the  final  rule  electronically 
through  the  EPA  Internet  under  the 
Federal  Register  listings  at  bttp:// 
n'Hw.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  the  above  section. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  the  final  rule  will  also 
be  available  on  the  WWW  through  the 
Technology  Transfer  Network  (TTN). 
Following  signature,  a  copy  of  the  final 
rule  will  be  placed  on  the  TTN's  policy 
and  guidance  page  for  newly  proposed 
or  promulgated  rules  at  http:// 
www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Judicial  Review.  The  NESHAP  for  site 
remediation  was  proposed  on  July  30, 
2002  (67  FR  49398).  Today's  final  rule 
announces  the  EPA's  decision  on  the 
final  rule.  Under  CAA  section  307(b)(1), 
judicial  review  of  the  final  rule  is 


available  only  by  filing  a  petition  for 
review  in  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  by 
December  8,  2003.  Only  those  objections 
to  the  final  rule  which  were  raised  with 
reasonable  specificity  during  the  period 
for  public  comment  may  be  raised 
during  judicial  review.  Under  CAA 
section  307(b)(2),  the  requirements  that 
are  the  subject  of  today's  final  rule  may 
not  be  challenged  later  in  civil  or 
criminal  proceedings  brought  by  the 
EPA  to  enforce  these  requirements. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Background 

A.  What  is  the  statuton,'  authority  for  the 
final  rule? 

B.  How  did  we  develop  the  final  rule? 

C.  What  criteria  are  used  in  the 
development  of  the  final  rule? 

n.  Summary  of  Final  Rule 

A.  Who  must  comply  with  the  final  rule? 

B.  What  are  the  affected  sources? 

C.  What  are  my  compliance  options? 

D.  What  are  the  emissions  limitations  and 
work  practice  standards? 

E.  What  are  the  requirements  for 
remediation  material  that  is  shipped  ofi- 
site? 

F.  What  are  the  general  compliance 
requirements? 

G.  What  are  the  initial  compliance 
requirements? 

H.  What  are  the  continuous  compliance 

requirements? 
I.  What  are  the  notification,  recordkeeping. 

and  reporting  requirements? 
J.  What  are  the  compliance  deadlines? 
K.  How  does  the  "once  in.  always  in" 

policy  apply? 
III.  Responses  to  Major  Comments  on 

Proposed  Rule 

A.  Why  are  we  promulgating  a  NESHAP  to 
regulate  HAP  emissions  from  site 
remediation  activities? 

B.  How  did  we  select  the  HAP  to  be 
regulated  by  the  final  rule? 

C.  How  do  we  define  site  remediation  for 
the  final  rule? 

D.  Why  does  the  final  rule  not  apply  to 
CERCLA  Superfund  and  RCRA 
Corrective  Action  cleanups? 

E.  Why  does  the  final  rule  potentially 
apply  to  State  and  voluntary  cleanup 
programs? 

F.  How  does  the  final  rule  apply  to 
cleanups  of  leaking  underground  storage 
tanks? 

G.  How  does  the  final  rule  apply  to 
cleanups  of  radioactive  mi.xed  waste? 

H.  How  does  the  final  rule  apply  to  short- 
term  site  remediations  at  affected 
facilities? 

I.  How  does  the  final  rule  apply  to 
remediation  materials  sent  off-site  from 
affected  facilities? 
IV.  Summary  of  Environmental,  Energy,  and 
Economic  Impacts 

A.  What  are  the  air  emission  impacts? 

B.  What  are  the  cost  impacts? 

C.  What  are  the  economic  impacts? 

D.  What  are  the  non-air  health, 
environmental  and  energy  impacts? 


V,  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health  and 
Safety  Risks 

H.  Executive  Order  13211:  Actions  that 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

I.  National  Technology  Transfer 
Advancement  Act 

J.  Congressional  Review  Act 

I.  Background 

A.  What  Is  the  Statuton'  Autborit\-  for 
the  Final  Rule? 

Section  1 1 2  of  the  CAA  requires  us  to 
list  categories  and  subcategories  of 
major  sources  and  area  sources  of  HAP 
and  to  establish  NESHAP  for  the  listed 
source  categories  and  subcategories. 
Major  sources  of  HAP  are  defined  bv 
CAA  section  112(a)(1)  as  those  sources 
that  have  the  potential  to  emit  greater 
than  10  tons  per  .year  (tpy)  of  any  one 
HAP  or  25  tpy  of  any  combination  of 
HAP.  Area  sources  are  stationarv 
sources  of  HAP  that  are  not  major 
sources.  The  category  of  major  sources 
covered  by  today's  final  NESHAP  for 
site  remediation,  was  listed  on  July  16. 
1992  (57  FR  31576).  We  included  site 
remediation  on  the  source  category  list 
to  address  HAP  emissions  at  major 
sources  where  remediation  technologies 
and  practices  are  used  at  the  site  to 
clean  up  contaminated  environmental 
media  (e.g.,  soils,  groundwaters,  or 
surface  waters)  or  certain  stored  or 
disposed  materials  that  pose  a 
reasonable  potential  threat  to 
contaminate  environmental  media. 

B.  How  Did  We  Develop  the  Final  Rule' 

We  proposed  the  Site  Remediation 
NESHAP  on  July  30.  2002  (67  FR 
49398).  A  60-day  public  comment 
period  duly  30,  2002  to  September  30, 
2002)  was  provided  for  the  public  to 
submit  their  comments  on  the  propo.sed 
rule.  Also,  we  offered  to  hold  a  public 
hearing  to  allow  any  interested  persons 
to  present  their  oral  comments  on  the 
proposed  rule.  However,  we  did  not 
receive  a  request  from  anyone  to  speak 
at  the  public  hearing,  so  a  public 
hearing  was  not  held. 

We  received  a  total  of  51  comment 
letters  and  e-mails  regarding  the 
proposed  rule.  Two  commenters 
affiliated  with  the  U.S.  Department  of 
the  Navy  independently  submitted  the 
same  set  of  comments:  and  two 
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commenters  from  the  State  of  Alabama 
each  submitted  two  separate  and 
distinct  sets  nf  comments 

The  final  rule  promulgated  h\  this 
action  reflects  inir  full  consideration  ot 
all  the  comments  we  received  on  the 
rule  proposal   CJur  responses  to  all  of 
the  substantive  public  (  oinments  on  the 
proposal  are  presented  in  the 
background  information  document  (BID) 
titled.  "National  F^niission  Standards  for 
Hazardous  Air  Pollut,int  iNESHAF'i  for 
Site  Remediation;  Bac  kgrcmnd 
Informdtion  for  Promulgated 
Standards     The  BID  is  a\aildble  in 
Docket  No  ()AR--M)(iJ-0()JI 

(.'  What  ('ntTui  Arr  I  srr/  in  the 
nf\i--lnpmt'nt  ol  tht'  Final  Rule? 

[  nder  CAA  section  112(d),  we  are 
directed  to  establish  NESHAP  for  the 
control  of  HxAP  from  both  new  and 
existing  major  sources.  The  CA.\ 
recjuires  that  each  NTSHAP  reflect  the 
maximum  degree  of  reduction  in 
emissions  of  HAP  that  is  achievable  for 
the  source  categon,'  or  subcategon,'.  This 
level  of  control  is  commonly  referred  to 
as  the  maximum  achievable  control 
technology  (MACT). 

The  MACT  floor  is  the  minimum 
control  level  allowed  for  NESHAP  and 
is  defined  under  CAA  section  112(d)(3J. 
Kstablishing  the  VIACTT  floor  ensures 
that  ert(  h  standard  is  set  at  a  level  that 
assures  that  all  major  sources  within  a 
source  category  or  subcategory  achieve 
a  level  of  control  at  least  as  stringent  as 
that  already  achieved  by  the  better- 
controlled  and  lower-emitting  sourcc^s 
in  the  applicable  source  category  or 
subcategor\ .  For  new  sources,  the 
MACT  floor  cannot  be  less  stringent 
than  the  emission  control  achieved  in 
practice  bv  the  best-controlled  similar 
source  The  MACT  standards 
established  for  existing  sources  can  be 
less  stringent  than  standards  for  new 
sources,  but  the  existing  source 
standards  cannot  be  less  stringent  than 
the  average  emissions  limitation 
achieved  by  the  best-performing  12 
percent  of  existing  sources  in  th.' 
category  or  subcategory  (or  the  bt^st- 
performing  five  sources  for  categories  or 
subcategories  with  fewtT  thin  U) 
sources) 

In  developing;  .NESHAP  ue  also 
{  onsidrr  control  alt'-rnatues  that  arf 
more  stringent  than  the  MACT  floor 
Section  1 12(d)(2)  of  the  CAA  allows  us 
to  establish  standards  that  are  more 
stringent  than  those  that  would  be 
established  bv  the  MACT  floor  level 
based  cm  the  consideration  of  costs  to 
achieve  the  emissions  reduc  tions,  any 
health  and  environmental  impacts,  dn^l 
energy  requirements. 


To  determine  MACT  for  the  affected 
sources  regulated  bv  the  ,Sit«; 
Remediation  NESHAP.  we  established 
at  proposal  that  the  MACT  floor  for 
existing  affected  s()urc:es  assocaated  with 
site  remediation  activities  is  some  le\-el 
of  air  emission  control  beyond  no 
controls.  Also,  we  decided  to  not 
compute  an  emission  limitation 
statistically  or  identify  spec  ifii  control 
technology  that  represents  the  MACT 
floor  for  the  site  remediation  sources 
because  of  the  uniquenc^ss  of  the  site 
rtjmediation  source  c  ategorv,  the  extent 
of  information  available  to  us,  and  the 
complexities  of  gathering  additional 
meaningful  information  (s(>e  ti7  PR 
4941 4-494 15).  Instead.  Uf  relied  on 
provisions  of  (lA.A  sectum  1  12(djl2)  that 
allow  us  to  select  MACT  for  a  source 
category  that  is  nmre  stringent  than  the 
MACTfioor 

We  chose  to  select  the  MACT 
technology  directly  from  alternatives 
beycmd  the  MACT  floor  hu  each 
affec:ted  source  type  selcc  ted  to  be 
subject  to  the  Site  Remediation 
NESHAP.  To  do  this,  we  looked  at  the 
types  of  air  emission  controls 
demonstrated  to  achieve  Ciontrol  levels 
required  under  national  air  standards 
for  sources  similar  to  those  sourc  es  that 
potentially  may  be  associ.ited  with  site 
remediations  (partic  ulaih  the  NliSHAP 
for  Off-Site  Waste  and  Rei  o\er\ 
Operations  uiid.M  40  (  I'K  part  b,i, 
subpart  DD,  and  the  an  standirds  for 
R("RA  hazardous  waste  treatment, 
disposal,  and  fac  ilities  (rSDF)  under 
subparts  AA,  BB,  and  CC  in  40  CFR 
parts  264  and  265),  Because  the  air 
emission  controls  needed  to  ac  hieve  the 
control  levels  recjuired  under  the  rules 
applicable  to  sources  similar  to  thrjse 
sources  subject  to  the  final  Site 
Remediation  NESHAP  ar<'  now  lieing 
implemented  b\  !,ii  ilit\  owners  and 
operators,  we  conc.ludeci  that  this 
demonstrates  that  these  control  levels 
are  technically  achievable.  \h<-  t  osts  are 
reasonable,  and  there;  are  no  aihtisf 
non-air  quality  health,  envin  ininental 
impacts,  or  energ\'  requirements 
associated  with  tlu^  scire  ted  tontrol 
levels. 

Following  proposal,  u.'  reviewed  our 
data  sources  to  determine  the 
availability  of  additional  information  on 
air  pollution  controls  c  urrentK  in  use 
for  site  reminliation  ac:tivitit;s.  No  new 
data  or  information  to  update  and 
sup[)lement  our  original  data  were 
prov  ided  bv  c  ommenters  on  tiie 
proposed  rule   We  c;oiu  hided  that  our 
origm.il  database  remains  the  best 
available  source  of  information  available 
to  u.s  The  control  levels  established  by 
the  emission  limitation  and  work 
practices  established  bv  the  final  Site 


Remediation  NESHAP  are  the  same 
controls  levels  being  implemented  at 
similar  sources  subject  to  other 
NESHAP  and  related  national  air  rules. 

II.  Summary  of  Final  Rule 

The  hnal  rule  amends  40  CFR  part  63 
by  adding  subpart  GGGGG — National 
Emission  Standards  fcjr  Hazardous  Air 
Pollutants  for  Site  Remediation.  At 
proposal,  we  received  comments  stating 
that  the  organization,  reliance  on 
presenting  many  rule  requirements  in 
an  excdusivelv  tabular  format,  and 
extensive  cross-referenci-ng  to 
provisions  in  other  subparts  which  we 
used  for  the  proposed  rule  made  it 
difficult  to  read  and  understand.  We 
have  written  the  final  rule  to  reflect 
those  c:cmiments.  Many  of  the 
requirements  that  were  presented 
excdusivelv  in  tables  in  the  proposiid 
rule  have  been  moved  back  into  the 
regulatory  text  of  the  final  rule,  and  the 
applicable  tables  were  deleted.  While 
these  editorial  changes  to  the  final  rule 
make  it  appear  substantially  vlifferent 
from  the  proposed  rule,  most  of  the 
tec:hnical  and  administrative? 
recjuirements  remain  the  same  as 
})roposed. 

A   Who  Must  Cnmph-  With  the  Final 
Rulf' 

We  have  writtiMi  the  applicability 
requirements  to  clarify  our  intent  as  to 
what  is  a  site  remediation  activity  and 
how  the  final  riili>  applies  to  these 
ac  tivities.  You  are  subject  to  the  final 
rule  if  you  own  or  operate  a  facility  that 
is  a  major  source  of  HAP  emissions  and 
where  a  site  remediation  is  conducted 
that  meets  the  definitions  and 
c:onditions  specified  in  the  final  rule. 
Certain  types  of  site  remediations  are 
explicitly  exempted  from  being  subject 
to  the  final  rule. 

,-\pplic;abilit\  Definitions  and 
Conditions 

in  the  final  rule,  we  have  added  a  new 
definition  for  the  term  "site 
remediation"  and  written  our  proposed 
definition  of  "remediation  material"  to 
cdarify  the  final  rule's  applicability  and 
to  improve  implementation  of  the  final 
rule's  requirements.  Site  remediation 
means  one  or  more  activities  or 
proc:esses  used  to  remove,  destroy, 
degrade,  transform,  immobilize,  or 
otherwise  manage  remediation  material, 
as  defined  in  the  final  rule.  Monitoring 
or  measuring  of  contamination  levels  in 
media,  whether  by  using  wells, 
sampling,  or  other  means,  is  not 
ccmsidc!red  to  be  a  site  remediation. 

We  have  written  the  definition  of 
remediation  material  to  clarify  the 
term's  meaning  c;onsistent  with  our 
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intent  that  the  final  rule  address  HAP 
emissions  from  site  remediations  to 
clean  up  environmental  media 
contaminated  with  HAP  [e.g..  soils, 
groundwaters,  siu-face  waters),  as  well 
as  clean  up  certain  stored  or  disposed 
materials  that  contain  HAP  and  pose  a 
reasonable  potential  threat  to 
contaminate  environmental  media.  The 
final  Site  Remediation  NESHAP  is 
applicable  to  those  site  remediations 
th^t  involve  the  cleanup  of  materials 
with  the  potential  to  emit  the  HAP  we 
have  listed  in  the  final  rule.  Also,  the 
revised  definition  of  remediation 
material  used  in  the  final  rule  explicitly 
identifies  two  groups  of  materials 
considered  to  be  remediation  materials 
for  the  purpose  of  implementing  the 
final  rule. 

Remediation  material  as  defined  for 
the  final  Site  Remediation  NESHAP 
must  contain  one  or  more  of  the  HAP 
listed  in  Table  1  of  the  final  rule.  Table 
1  of  the  final  rule  presents  a  list  of  97 
specific  organic  HAP  compounds, 
isomers,  and  mixtiu-es,  and  is  the  same 
list  that  we  proposed  with  one 
correction.  The  compound  1-1  dimethyl 
hydrazine  was  incorrectly  included  on 
list  published  with  the  proposed  rule, 
and  this  compound  has  been  deleted 
from  the  list  in  the  final  rule.  If  your  site 
remediation  does  not  involve  the 
cleanup  of  remediation  material 
containing  any  of  the  HAP  listed  in 
Table  1  of  the  final  rule,  then  you  are 
not  subject  to  the  final  Site  Remediation 
NESHAP. 

The  first  group  of  materials  included 
in  the  definition  of  remediation  material 
addresses  air  emissions  from  site 
remediations  to  clean  up  environmental 
media  contaminated  with  HAP.  These 
materials  are  found  in  environmental 
media  such  as  soil,  groundwater,  surface 
water,  and  sediments,  or  a  mixture  of 
such  materials  with  liquids,  sludges,  or 
solids  which  is  inseparable  by  simple 
mechanical  removal  processes  and  is 
made  up  primarily  of  media.  Our  use  of 
the  term  "media"  for  the  final  rule  does 
not  include  debris  as  defined  in  40  CFR 
268.2. 

The  second  group  of  materials 
included  in  the  definition  of 
remediation  material  addresses  air 
emissions  from  site  remediations  to 
clean  up  materials  containing  HAP  that 
are  stored  or  disposed  at  a  site  and  that 
pose  a  reasonable  potential  threat  to 
contaminating  environmental  media. 
These  are  defined  to  be  materials 
containing  HAP  that  are  found  in  intact 
or  substantially  intact  containers,  tanks, 
storage  piles,  or  other  storage  units. 
Examples  of  these  materials  include 
solvents,  oils,  paints,  and  other  volatile 
or  semi-volatile  organic  liquids  found  in 


buried  drums,  cans,  or  other  containers; 
gasoline,  fuel  oil,  or  other  fuels  in 
leaking  underground  storage  tanks;  and 
solid  materials  containing  volatile  or 
semi-volatile  organics  in  unused  or 
abandoned  piles.  We  do  not  consider 
remediation  material,  for  example,  to 
include  waste  or  residue  generated  by 
routine  equipment  maintenance 
activities  performed  at  a  facility  such  as 
tank  bottoms  and  sludges  removed 
during  tank  cleanouts;  sludges  and 
sediments  removed  from  active 
wastewater  treatment  tanks,  siu-face 
impoimdments,  or  lagoons;  spent 
catalyst  removed  from  process 
equipment;  residues  removed  from  air 
pollution  control  equipment;  and  debris 
removed  diuing  heat  exchanger  and 
pipeline  cleanouts.  The  removal  and 
subsequent  management  of  these  types 
of  waste  and  residue  materials  are  not 
remediation  activities,  but  instead,  are 
good  operating  and  maintenance 
practices  that  facility  owners  and 
operators  perform  to  help  sustain 
process  and  air  pollution  control 
equipment  performance  at  the 
equipment's  design  specifications  and 
to  extend  the  eauipment's  service  life. 
Hereafter  in  this  preamble,  the  term 
remediation  material  is  used  as  defined 
in  the  final  Site  Remediation  NESHAP. 
Not  all  site  remediations  to  clean  up 
remediation  material  are  subject  to  the 
final  Site  Remediation  NESHAP.  Certain 
site  remediations  are  explicitly 
exempted  from  being  subject  to  the  final 
rule.  Of  the  site  remediations  not 
specifically  exempted,  only  site 
remediations  to  clean  up  remediation 
material  that  meet  both  of  the  additional 
applicability  conditions  specified  in  the 
rule  are  subject  to  the  final  rule. 

We  have  written  the  final  rule  to 
clarify  the  applicability  conditions  used 
to  determine  if  your  site  remediation  is 
subject  to  the  final  rule.  These 
conditions  have  not  changed  from  the 
proposed  rule  other  than  we  have 
reworded  the  regulatory  language  to 
better  describe  the  types  of  site 
remediations  we  intend  the  final  rule  to 
affect.  If  your  site  remediation  is  not 
included  on  the  list  of  exempted  site 
remediations  in  §  63.7881(b)  of  the  final 
rule  or  you  can  qualify  for  the  facility- 
wide  small  HAP  content  exemption  in 
§  63.7881(c),  then  you  make  a 
determination  of  whether  both  of  the 
applicability  conditions  specified  in  the 
final  rule  apply  to  your  cleanup.  If 
either  of  the  applicability  conditions  do 
not  apply  to  yoiur  cleanup,  then  your 
site  remediation  is  not  subject  to  the 
final  Site  Remediation  NESHAP. 

The  first  applicability  condition  is 
that  a  site  remediation  to  clean  up 
remediation  material  must  be  co-located 


with  one  or  more  stationarj'  sources  of 
HAP  emissions  within  a  contiguous  area 
and  under  common  control  that  meets 
an  affected  source  definition  specified 
for  a  source  categorv-  that  is  regulated  by 
another  NESHAP  in  40  CFR  part  63.  The 
re-wording  of  this  condition  in  the  final 
rule  eliminated  the  need  for  the  term 
"MACT  activity"  that  was  included  in 
the  proposed  rule.  That  term  no  longer 
appears.  This  condition  applies 
regardless  of  whether  or  not  the  non- 
remediation  affected  stationary  sources 
at  your  site  are  subject  to,  or  exempted 
from,  the  control  standards  under  the 
applicable  subpart.  For  example,  if  a  site 
remediation  is  performed  at  a  petroleum 
refinery  subject  to  40  CFR  part  63, 
subpart  CC — National  Emission 
Standards  for  Hazardous  Air  Pollutants 
from  Petroleum  Refineries,  then  a  site 
remediation  to  clean  up  remediation 
materials  conducted  at  the  facility  meets 
this  applicability  condition.  If  there  are 
no  stationary  sources  that  meet  this 
applicability  condition  at  the  facility 
where  a  site  remediation  is  conducted, 
then  you  are  not  subject  to  the  final  rule. 

We  provided  this  condition  to 
simplif\'  the  applicability  determination 
process  whereby  an  owner  or  operator 
of  a  site  remediation  with  low  HAP 
potential  can  easily  determine  that  they 
are  not  subject  to  the  Site  Remediation 
NESHAP  without  having  to  estimate 
potential  HAP  emissions.  This  is  a 
reasonable  approach  since  we  believe 
that  remediation  activities  that  are  not 
collocated  with  a  stationarv'  source,  or 
sources,  meeting  the  affected  source 
definition  of  another  NESHAP  would 
not  be  major  sources  by  themselves.  The 
one  possible  exception  could  be  some 
CERCLA  sites,  which  might  themselves 
be  major  soiu-ces  without  regard  for 
collocation  with  a  major  source,  but 
these  sites  are  exempt  from  the  final 
rule. 

The  other  applicability  condition  is 
that  the  facility  at  which  you  conduct  a 
site  remediation  to  clean  up  remediation 
material  must  be  a  major  source,  as 
defined  in  §63.2  of  the  General 
Provisions  to  40  CFR  part  63.  Your 
facility  is  a  major  source  if  it  emits  or 
has  the  potential  to  emit  HAP  above  the 
threshold  levels  of  10  tpy  for  any  single 
HAP  and  25  tpy  for  any  combination  of 
HAP.  All  potential  emissions  of  HAP 
from  the  entire  facility  (i.e.,  both  the 
remediation  activity  and  all  other 
facility  activity)  must  be  considered  in 
making  this  calculation.  It  is  also 
important  to  note  that  the  determination 
of  the  major  source  status  of  a  given 
facility  is  determined  based  on  all  HAP 
listed  pursuant  to  CAA  section  112(b) 
(i.e.,  not  just  the  HAP  listed  in  Table  1 
of  the  final  Site  Remediation  NESHAP). 
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A  source  that  is  not  a  major  source  is 
an  area  source.  If  vour  HAP  emission 
determination  shows  that  when  vou 
conduct  the  site  remediation  your  site 
will  remain  an  area  source  [i.e..  the  total 
potential  HAP  emissions  from  the 
existing  sources  at  your  site  plus  the 
estimated  HAP  emissions  from  the  site 
remediation  activities  to  be  performed 
for  the  t  leanup  are  less  than  the  major 
source  threshold  levels),  then  vr)ur  site 
remediation  is  not  subject  to  the  final 
Site  Remediation  NESHAP  if  vour  site 
is  currentlv  an  area  source,  but  will 
become  a  major  source  when  vou 
conduct  the  site  remediation,  then  vour 
site  remediation  is  subject  to  the  final 
Site  Remediation  NESHAP.  However, 
for  this  situatitm  because  of  the 
uni()ueness  of  this  sourt  e  cafegorv  and 
the  nature  of  the  actuities  rei;ulatfd  l)v 
the  final  rule,  there  i.s  a  spet  lal 
exception  to  the  "om  e  in.  dlwa\s  in 
NESHAP  polu  V  as  related  to  vour 
facilitv's  NKSH.AP  compliance 
oblit;ati()n> 

Site  Remediation  .Applicability 
Exemptions 

The  final  rule  does  not  apply  to 
certain  site  remediations  that  are 
explicitlv  exempted,  regardless  of  the 
organic  HAP  (  ontent  of  the  remediation 
materials  or  the  status  of  other 
stationdr\'  sources  at  the  locations  where 
these  site  remediations  are  conducted. 
In  general,  these  exemptions  apply  to 
site  rt-mediation  activities  regulated 
undt'r  lit  her  Federal  rules  and 
re<iuir>'nients  or  which  have  special 
I  in  umstances  that  make  application  of 
recjuirements  under  the  final  rule 
unn>'(  essarv  or  problematic.  The 
e\enipt»'d  site  renu'diatmns  are  listed  in 
4(6.3.78Hl(b)  of  the  final  rule.  The  final 
Site  Remediation  NESHAP  does  not 
applv  to  CERCLA  Superfund  and  RCR.\ 
(  orre(  tive  actions  to  clean  up  hazardous 
substances,  hazardous  wastes,  and 
hazardous  constitiifuts   In  short,  we 
view  the  Superfund  [irogram  under 
('EKC'LA  and  the  hazardous  waste 
corrective  action  program  under  RCR.\ 
as  the  functional  equivalents  of  the 
establishment  of  MACT  standards  under 
CAA  se(  tion  112  These  programs,  as 
part  of  the  ROD  process  for  Superfund 
cleanups  and  the  R('R.\  permitting 
pro(.ess  for  correc:tivp  action  cleanups, 
require  ( onsideration  of  the  same  HAP 
emissions  that  we  do  in  establishing 
MACT  standards,  and  provide 
opportunitv  for  public  involvemt^'ut  in 
these  site-specific  remediation 
determinations.  The  RCRA  and  CHRCLA 
statues  apply  more  specificallv  to  the 
remediation  process  than  does  MAC^T 
under  the  CAA  and.  unlike;  the  CAA 
authorize  site  specific  means  ot  dealing 


with  remediation  activities  and  their 
associated  HAP  emissions. 
Consequentlv.  we  are  exempting  these 
activities  from  the  MAC!  standards 
promulgated  in  the  final  rule. 

In  respcmse  to  comments  on  the 
proposed  exemp)tions  for  site 
remediaticms  to  c  It^an  up  contamination 
from  units  managing  radioactive  mixed 
waste,  we  collected  additional 
information  and  reviewed  the  basis  for 
the  proposed  exttmptiim.  Bec:ause  the 
technic:al  issues  related  to  safety 
1  onc.erns  for  <  ontainers  and  other 
storage  units  managing  radioactive 
mixed  wastes  do  not  applv  to  site 
remediation  treatment  unit  process 
vents  and  ecpiipment  leaks,  the  final 
Site  Remediation  NESHAP  limits  the 
exemption  for  radioac:ti\'e  mixed  waste 
to  only  remediation  material 
m.magement  units  (a  term  explained 
fuUv  below  1.  Keniediation  ac  tivities 
(that  meet  the  final  rule  applicability 
criteria)  to  clean  up  radioactive  mixed 
waste  are  subjec  t  to  standards  tor 
treatment  unit  process  vents  and 
ecjuipment  leaks  under  the  final  Site 
Remediation  NESH.\P.  .Also  we  have 
written  the  final  rule  language  lo  clarify 
the  applu  ability  nj  this  exemption  to 
site  remediations  invoUed  with  the 
cleanup  of  radioai  ti\e  mixed  wastes.  To 
be  consistent  with  the  definitions  used 
in  RCRA.  mixed  waste  is  defined  in  the 
final  rule  as  waste  that  c  (intains  both 
hazardous  waste  siih|f(  t  to  RCR.A  and 
either  source,  spec  lal  niK  lear.  or 
byproduct  material  subject  to  the 
Atomic  Energy  Act  of  19,54   .Msn,  ,in 
additional  referenc  e  to  the  W.iste 
Isolation  Pilot  Plant  Land  Withdr.iwal 
Act  (Public  Law  102-579)  is  added  to 
the  final  rule  exemption  language  to 
include  the  management  of  mixed 
transuranic  waste  w  itliin  the  si  ope  of 
the  exemption. 

Finally,  the  fin.tl  rule  ni.nntaiiis  the 
other  exemptions  we  proposed   The 
fin.il  rule  does  not  .ippU  to  A  site 
reinediation  to  (  liMii  up  le.iking 
luidergriuind  stma^e  tanks  loc  ated  at  a 
i^.isiiline  ser\  !i  e  st.itKJii    The  filial  rule 
lion's  iiiit  a[)()K  to  an\  site  remediation 
(  uiidiK  ted  at  a  tariii  or  resideiiti.'l  site. 
.Also,  the  tiiial  rule  does  not  a()[)lv  to  a 
site  remediation  (undue  ted  at  a  research 
and  development  fac:ility  that  meets  the 
requirements  of  (;AA  sec:tion  1\2[c.]{7). 

The  final  rule  retains  the  proposed 
exemption  for  site  remediations  of  short 
duration.  However,  this  exemption  has 
been  modified  from  the  proposed 
exeiii[)tioii  to  adilress  public;  c:omments 
we  ret  eived  and  to  resolve  potential 
issues  reg.irdmg  the  practical 
implementation  .ind  enforcement  of  the 
exemption 


Under  the  short-term  site  remediation 
exemption,  a  site  remediation  at  a 
facility  subject  to  the  final  rule  is  not 
subject  to  the  emissions  limitations  and 
work  practice  standards  in  the  final  Site 
Remediation  NESHAP  if  the  site 
remediation  can  be  completed  within  30 
consecutive  calendar  days  as 
determined  from  the  day  on  which  you 
actually  begin  work  at  the  site  to 
physically  clean  up  the  remediation 
materials.  Certain  administrative  and 
site  preparation  activities  you  need  to 
perform  before  you  can  physically  begin 
the  cleanup  are  not  counted  as  part  of 
this  30-day  exemption  period.  These 
prcvactivities  consist  of  the  following: 
activities  you  perform  to  characterize 
the  type  and  extent  of  the  contamination 
by  collecting  and  analyzing  samples, 
obtaining  any  permits  required  by  State 
or  local  authorities  to  conduct  the  site 
remediation,  scheduling  workers  and 
ncH:essary  equipment,  and  arranging  for 
any  contractor  assistance  in  pc;rforming 
the  site  remediation.  To  qualify  for  the 
short-term  site  nmiediation  exemption, 
vou  must  prepare  and  maintain  at  your 
facility  written  documentation 
describing  the  exempted  site 
remediation  and  listing  the  initiation 
and  completion  dates  for  the  site 
remediation 

H   Whiit  An'  thr  Afft^cteci  Sourc-e.s?" 

The  final  rule  designates  three  types 
of  .iffected  soiirc  es  subject  to 
requirements  under  the  final  rule; 
proi  ess  venis  on  in-silu  and  ex-situ 
remediation  treatment  processes;  units 
used  to  manage  remediation  materials 
((  ailed  remediatiim  material 
management  units"  in  the  final  rule); 
and  equipment  leaks  from  pumps, 
valves,  and  other  anc:illary  equipment 
associated  with  the  reinediation 
activities.  The  affected  source 
designations  in  the  final  rule  are  the 
same  as  proposed. 

The  affected  sourc;e  for  proc:ess  vents 
is  the;  entire  group  of  proc;ess  vents 
associated  with  the  in-situ  and  ex-situ 
renicMliation  proc;esses  useci  at  your  site 
to  remove,  destroy,  degrade,  transform, 
or  immobilize  hazardous  substances  in 
the  remediation  material.  Examples  of 
process  vtmts  for  in-situ  remediation 
proc:esses  include!  the  discharge  vents  to 
the  atmosphere  used  for  soil  vapor 
extraction  and  underground 
bioremediation  processes.  Examples  of 
process  vents  for  ex-situ  remediation 
processes  include  vents  for  thermal 
desorption,  bioremediation,  and 
stripping  processes  (air  or  steam 
stripping). 

Tnc!  term  remediation  material 
management  unit  is  used  in  the  final 
rule  to  refer  collectively  to  any  tank, 
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container,  surface  impoundment,  oil- 
water  separator,  organic-water  separator, 
or  transfer  system  used  to  store,  transfer, 
treat,  or  otherwise  manage  remediation 
material  at  the  site.  The  affected  source 
for  remediation  material  management 
units  is  the  entire  group  of  tanks, 
surface  impoundments,  containers,  oil- 
water  separators,  and  transfer  systems 
used  for  the  site  remediation  activities 
involving  clean  up  of  remediation 
material. 

The  affected  source  for  equipment 
leaks  is  the  entire  group  of  remediation 
equipment  components  (pumps,  valves, 
etc.)  that  contain  or  contact  remediation 
material  having  a  total  concentration  of 
HAP  listed  in  Table  1  of  the  final  rule 
equal  to  or  greater  than  10  percent  by 
weight,  and  are  intended  to  operate  for 
300  hours  or  more  during  a  calendar 
year. 

C.  What  Are  My  Compliance  Options? 

Each  site  remediation  subject  to  the 
final  Site  Remediation  NESHAP  must 
meet  the  applicable  standards  specified 
in  the  final  rule  for  the  types  of  the 
affected  sources  associated  with  the  site 
remediation  unless  the  site  remediation 
qualifies  for  an  exemption  provided  in 
the  final  rule.  Separate  sets  of  standards 
are  established  for  each  of  the  affected 
source  groups.  These  stemdards  and 
exemptions  were  included  in  the 
proposed  rule.  A  new  section  has  been 
added  to  the  final  rule  titled  "General 
Standards"  to  better  delineate  and 
clarif\'  the  overall  compliance  options 
and  exemptions  allowed  under  the  final 
rule  for  each  affected  source  group. 

Process  Vents 

The  general  standards  for  affected 
process  vents  describe  three  compliance 
options.  The  first  compliance  option  is 
to  control  HAP  emissions  from  the 
affected  process  vents  to  meet  the 
facility-wide  emissions  limitations  and 
associated  work  practice  standards 
established  in  the  final  rule. 

The  second  compliance  option  is  to 
determine  that  the  average  total  volatile 
organic  HAP  (VOHAP)  concentration  in 
the  remediation  material  treated  or 
managed  by  the  process  that  is  vented 
through  the  affected  process  vents  is 
less  than  10  parts  per  million  by  weight 
(ppmw).  The  determination  of  the 
VOHAP  concentration  is  based  on  the 
concentration  of  organic  HAP  listed  in 
Table  1  of  the  final  rule  using  sampling 
and  analysis  procedures  specified  in  the 
final  rule.  Affected  process  vents  that 
meet  this  option  are  not  subject  to  air 
pollution  control  requirements  under 
the  final  rule. 

The  third  compliance  option  is  for 
process  vents  that  are  already  using  air 


pollution  controls  to  comply  with 
another  subpart  under  40  CFR  part  61  or 
40  CFR  part  63.  Under  this  option,  you 
treat  your  remediation  material  in  a 
process  for  which  the  HAP  emissions 
fi-om  the  affected  process  vent  are 
controlled  in  compliance  with  the 
standards  specified  in  the  applicable 
subpart.  This  means  you  are  complying 
with  all  applicable  emissions 
limitations  and  work  practice  standards 
under  the  other  subpart  {e.g.,  you  install 
and  operate  the  required  air  pollution 
control  devices  or  have  implemented 
the  required  work  practice  to  reduce 
HAP  emissions  to  levels  specified  by  the 
applicable  subpart).  This  provision  only 
applies  if  the  other  subpart  actually 
specifies  a  standard  requiring  control  of 
HAP  emissions  from  your  affected 
process  vents.  It  does  not  apply  to  any 
exemption  of  the  affected  source  from 
using  air  pollution  controls  allowed  by 
the  other  applicable  subpart. 

Remediation  Material  Management 
Units 

The  general  standards  for  remediation 
material  management  units  provide  two 
compliance  options  that  apply  to  all 
affected  units.  Two  other  compliance 
options  are  available  to  some  affected 
remediation  material  management  units 
that  meet  special  conditions  specified  in 
the  final  rule. 

The  first  compliance  option  available 
to  all  affected  remediation  material 
management  units  is  to  control  HAP 
emissions  from  the  affected  remediation 
material  management  unit  according  to 
the  emissions  limitations  and  work 
practice  standards  specified  in  the  final 
rule.  Separate  emissions  limitations  and 
work  practice  standards  are  established 
under  the  final  rule  for  each  type  of 
remediation  material  management  unit 
(i.e.,  separate  standards  for  tanks, 
separate  standards  for  containers,  etc.). 

The  second  compliance  option 
available  to  all  affected  remediation 
material  management  unit  is  to 
determine  the  average  total  VOHAP 
concentration  of  the  organic  HAP  listed 
in  Table  1  of  the  final  rule  that  is 
contained  in  the  remediation  material.  If 
the  VOHAP  concentration  of  the 
material  is  less  than  500  ppmw,  then  the 
remediation  material  management  units 
handling  this  material  are  not  subject  to 
the  applicable  emissions  limitations  and 
work  practice  standards  established 
under  the  final  rule.  The  VOHAP 
concentration  determination  is  based  on 
the  organic  HAP  content  of  the 
remediation  material  at  the  "point-of- 
extraction"  as  measured  or  estimated 
using  the  procedures  specified  in  the 
final  rule.  Point-of-extraction  is  a 
defined  term  in  the  final  rule  that  means 


a  point  above  ground  where  you  can 
collect  samples  of  a  remediation 
material  before  or  at  the  first  point 
where  organic  constituents  in  the 
material  have  the  potential  to  volatilize 
and  be  released  to  the  atmosphere,  and 
(in  all  instances)  before  placing  the 
material  in  a  remediation  material 
management  unit. 

The  final  rule  provides  two  other 
compliance  options  that  apply  to  certain 
affected  remediation  material 
management  units  that  operate  under 
the  special  circumstances  specified  in 
the  final  rule.  The  first  of  these 
compliance  options  is  available  for  any 
affected  remediation  material 
management  unit  also  subject  to  another 
subpart  under  40  CFR  part  61  or  63. 
Under  this  option,  you  must  control 
HAP  emissions  from  the  affected 
remediation  material  management  unit 
in  compliance  with  the  standards 
specified  in  the  applicable  subpart. 
Implementation  of  this  provision  is  the 
same  as  discussed  above  for  process 
vents.  The  provision  only  applies  to 
your  affected  remediation  material 
management  unit  if  the  other  subpart 
actually  specifies  a  standard  requiring 
control  of  organic  HAP  emissions  from 
the  same  type  of  unit  as  your 
remediation  material  management  unit 
(i.e.,  if  your  affected  remediation 
material  management  unit  is  a  tank, 
then  the  other  subpart  must  specify 
organic  HAP  emission  control 
requirements  for  tanks).  It  does  not 
apply  to  any  exemption  of  the  affected 
source  from  using  air  pollution  controls 
allowed  by  the  other  applicable  subpart 
(e.g.,  if  the  other  subpart  exempts  tanks 
with  capacities  less  10,000  gallons  from 
the  control  requirements,  that 
exemption  does  not  apply  to  the 
affected  tanks  you  use  for  your  site 
remediation  activities). 

A  final  compliance  option  is  available 
for  a  remediation  material  management 
unit  that  is  an  open  tank  or  surface 
impoundment  and  is  used  for  a 
biological  treatment  process.  Under  this 
compliance  option,  you  must 
demonstrate  that  the  treatment  process 
meets  one  of  HAP  biodegradation  or 
removal  levels  specified  in  the  final 
rule. 

The  final  rule  includes  a  special  site- 
specific  exemption  for  remediation 
material  management  units  that  manage 
materials  with  small  quantities  of  the 
organic  HAP  listed  in  Table  1  of  the 
final  rule.  Due  to  the  nature  of  the 
media  contamination  or  other  site- 
specific  circumstances,  the  cleanup  at  a 
site  may  require  use  of  specialized  or 
custom  equipment  that  meets  the 
definition  of  a  remediation  material 
management  unit  under  the  final  rule 
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but  this  equipment's  design  or 
configuration  makes  it  technically 
problematic  or  very  expensive  to  install 
and  operate  the  air  pollution  controls 
required  under  the  final  rule  for  the 
particular  type  of  remediation  material 
management  unit.  Therefore,  the  final 
rule  provides  for  a  site-specific 
exemption  from  the  applicable 
emissions  limitations  and  work  practice 
standards  under  the  final  rule  to  allow 
use  of  these  remediation  material 
management  units  in  situations  where 
the  potential  for  HAP  emissions  is 
relatively  low.  A  remediation  material 
management  unit  can  be  exempted  from 
the  applicable  emissions  limitations  and 
work  practice  standards  under  the  final 
rule  provided  that  the  owner  or  operator 
determines  that  the  total  annual 
quantity  of  the  organic  HAP  listed  in 
Table  1  of  the  final  rule  that  is 
contained  in  the  remediation  material 
placed  in  the  unit  remains  at  a  level  less 
than  1  Mg/yr. 

Equipment  Leaks 

Under  the  final  rule,  you  must  control 
HAP  emissions  from  equipment  leaks 
from  each  equipment  component  that 
contains  or  contacts  remediation 
material  having  a  total  concentration  of 
the  organic  HAP  listed  in  Table  1  of  the 
final  rule  equal  to  or  greater  than  10 
percent  by  weight,  and  are  intended  to 
operate  for  300  hours  or  more  during  a 
calendar  year.  Control  of  these 
emissions  is  achieved  by  implementing 
a  leak  detection  program  and  installing 
equipment. 

D.  What  Are  the  Emissions  Limitations 
and  Work  Practice  Standards:" 

The  emissions  limitations  and  work 
practice  standards  established  by  the 
final  Site  Remediation  N'ESHAP  remain 
essentially  the  same  as  proposed.  The 
standards  are  the  same  for  existing, 
reconstructed,  and  new  sources. 

Process  Vents 

The  process  vent  standards  are  the 
same  regardless  of  whether  the  process 
is  an  in-situ  or  ex-situ  treatment 
process.  These  standards  apply  to  the 
entire  group  of  affected  process  vents 
associated  with  all  of  the  treatment 
processes  used  for  your  site 
remediation. 

The  first  option  is  to  reduce  emissions 
of  total  organic  HAP  emissions  listed  in 
Table  1  of  the  final  rule  from  all  affected 
process  vents  at  the  facility  to  a  level 
less  than  1.4  kilograms  per  hour  (kg/hr) 
and  2.8  Mg/yr,  which  is  approximately 
3.0  pounds  per  hour  (Ib/hr)  and  3.1  tpy, 
respectively.  You  must  achieve  both  the 
hourly  and  annual  mass  emissions 
limits  to  comply  with  this  option  under 


the  final  rule.  If  the  total  organic  HAP 
emissions  from  all  affected  process 
vents  associated  with  your  site 
remediation  exceed  either  the  hourly  or 
annual  mass  emissions  limitations,  then 
you  must  use  appropriate  controls  to 
reduce  the  emission  levels  to  comply 
with  the  emissions  limits.  If  you  can 
meet  both  the  hourly  and  annual  mass 
emissions  limits  using  no  controls,  or 
with  federally-enf{)rr:eable  controls,  then 
no  additional  controls  are  required 
under  the  final  rule  for  your  affected 
process  vents. 

If  you  choose,  you  may  demonstrate 
compliance  with  the  hourly  and  annual 
emission  limits  based  on  total  organic 
compounds  (TOC)  minus  methane  and 
ethane  in  place  of  total  organic  HAP. 
Because  your  compliance 
determinations  based  on  TOC  will  be 
simpler  and  less  expensive  than  if  you 
use  total  organic  HAP.  it  may  be 
advantageous  for  your  particular  site- 
specific  cimditions  to  choose  to  comply 
with  the  emission  limits  based  on  TOC. 

As  an  alternative,  you  may  comply 
with  an  emission  limit  that  requires  that 
you  reduce  the  total  organic  HAP 
emissions  listed  in  Table  1  of  the  final 
rule  from  all  of  the  affected  process 
vents  by  at  least  95  weight  percent. 
Again,  you  may  demonstrate 
compliance  with  this  emission  limit 
using  TCX^  emissions  (minus  methane 
and  ethane)  in  place  of  using  total 
organic  HAP  emissions.  At  sites  with 
multiple  affected  proi:ess  vent  streams, 
you  may  comply  with  this  option  by  a 
combination  of  controlled  and 
uncontrolled  process  vent  streams  that 
achieve  the  95  percent  reduction 
standard  on  an  overall  mass-weighted 
average.  You  may  exclude  certain  low 
flow  and  low  HAP  concentration 
process  vent  streams  explicitly  specified 
in  the  final  rule  from  the  percent 
reduction  calculation.  Under  this 
option,  you  must  meet  the  operating 
limit  and  work  practice  standards 
specified  in  the  final  rule  for  each 
control  device  and  closed  vent  system 
used  to  control  your  process  vent 
streams. 

Remediation  Material  Management 
Units 

The  air  pollution  control 
requirements  for  remediation  material 
management  units  in  the  final  Site 
Remediation  NESHAP  are  based  on 
using  the  applicable  national  emission 
standards  established  in  other  subparts 
of  40  CFR  part  63  for  specific  types  of 
equipment  whenever  available  and 
appropriate  to  do  so  for  this  source 
category.  For  applications  where 
appropriate  NESHAP  are  not  included 
in  the  final  Site  Remediation  NESHAP, 


we  have  re'ied  on  establishing  air 
emission  control  requirements  that  are 
consistent  with  the  requirements  under 
40  CFR  part  63.  subpart  DD— National 
Emission  Standards  for  Hazardous  Air 
Pollutants  from  Off-Site  Waste  and 
Recovery  Operations.  Subpart  DD 
applies  to  facilities  that  are  major 
sources  of  HAP:  receive  wastes,  used 
oils,  or  used  solvents  generated  at  off- 
site  locations;  and  manage  and  treat 
these  materials  in  units  and  processes 
collectively  referred  to  as  off-site  waste 
and  recovery  operations  (OSWRO).  The 
final  rule  has  been  written  to  directly 
cross-reference  the  appropriate  subparts 
of  40  CFR  part  63. 

Tanks.  Under  the  final  rule  for  those 
tanks  managing  remediation  materials 
with  a  maximum  HAP  vapor  pressure  of 
the  remediation  material  less  than  76.6 
kPa  and  required  to  meet  the  air 
emission  control  requirements,  you 
must  achieve  the  applicable  level  of 
control  (Tank  Level  1  or  Tank  Level  2} 
determined  by  the  tank  design  capacity 
and  the  maximum  HAP  vapor  pressure 
of  the  remediation  material  placed  in 
the  tank.  For  each  tank  required  to  use 
Tank  Level  1  controls,  you  must  use  a 
fixed  roof  according  to  the  requirements 
in  40  CFR  part  63,  subpart  OO— 
National  Emission  Standards  for 
Tanks — Level  1 .  For  each  tank  required 
to  use  Tank  Level  1  controls,  you  may 
also  comply  with  the  final  rule  by  using 
Tank  Level  2  controls  if  you  choose  to 
do  so.  For  each  tank  required  to  use 
Tank  Level  2  controls,  you  must  comply 
with  one  of  five  compliance  options:  use 
a  fixed  roof  with  an  internal  floating 
roof,  use  an  external  floating  roof,  use  a 
fixed  roof  vented  to  a  control  device, 
use  a  pressurized  tank  that  operates  as 
a  closed  system  during  normal 
operations,  or  locate  an  open  tank  inside 
a  permanent  total  enclosure  that  is 
vented  to  a  control  device. 

The  final  rule  requirements  for  the 
Tank  Level  2  internal  and  external 
floating  roof  control  option 
requirements  have  been  revised  since 
proposal  by  replacing  the  cross- 
reference  to  the  floating  roof 
requirements  in  the  40  CFR  part  63, 
subpart  DD — National  Emission 
Standards  for  Hazardous  Air  Pollutants 
from  Off-Site  Waste  and  Recovery 
Operations  with  a  cross-reference  to  the 
floating  roof  control  requirements  in  40 
CFR  part  63,  subpart  WW— National 
Emission  Standards  for  Storage  Vessels 
(Tanks) — Control  Level  2.  The 
requirements  for  floating  roofs  in  both 
rules  are  essentially  the  same.  This 
change  was  made  to  be  consistent  with 
our  format  changes  to  the  final  Site 
Remediation  NESHAP  to  di/ectly  cross- 
reference  the  applicable  control 
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requirement  where  applicable  to  and 
appropriate  for  the  type  of  remediation 
material  management  units  (in  this  case 
tanks)  regulated  by  the  final  rule. 

We  stated  at  proposal  that  the  basis 
for  the  selection  of  tank  control 
requirements  in  the  final  Site 
Remediation  NESHAP  is  the  tank 
control  requirements  in  the  40  CFR  part 
63,  subpart  DD — National  Emission 
Standards  for  Hazardous  Air  Pollutants 
from  Off-Site  Waste  and  Recovery 
Operations  (67  FR  49415).  We 
inadvertently  omitted  from  the  version 
of  proposed  Site  Remediation  NESHAP 
published  in  the  Federal  Register  the 
tank  control  requirements  for  tanks 
managing  remediation  materials  with  a 
maximum  HAP  vapor  pressure  of  76.6 
kPa  or  greater  included  under  40  CFR 
part  63.  subpart  DD.  For  the  final  rule, 
we  have  corrected  this  omission  and 
have  added  to  the  air  pollution  control 
requirements  for  tanks  managing  these 
remediation  materials.  The  controls 
required  under  the  final  Site 
Remediation  NESHAP  are  the  same 
requirements  in  40  CFR  part  63,  subpart 
DD.  Tanks  managing  remediation 
materials  with  a  maximum  HAP  vapor 
pressure  of  76.6  kPa  or  greater  use  one 
of  the  Tank  Level  2  control  options 
other  than  a  floating  roof. 

Containers.  The  final  rule  establishes 
emissions  limitations  and  work  practice 
standards  to  control  organic  HAP 
emissions  from  containers  having  a 
design  capacity  greater  than  0.1  cubic 
meters  (approximately  26  gallons).  For 
those  containers  required  to  use  air 
pollution  controls,  you  must  achieve  the 
applicable  level  of  control  determined 
by  the  container  design  capacity,  the 
organic  content  of  the  remediation 
material  in  the  container,  and  whether 
the  container  is  used  for  a  waste 
stabilization  process.  You  must  comply 
with  the  specified  requirements  for  the 
applicable  control  level  in  40  CFR  part 
63.  subpart  PP — National  Emission 
Standards  for  Containers. 

Surface  impoundments.  For  each 
surface  impoundment  required  to  use 
air  pollution  controls,  you  must  use  a 
floating  membrane  cover  or  a  cover 
vented  to  a  control  device  according  to 
the  requirements  in  40  CFR  part  63, 
subpart  QQ — National  Emission 
Standards  for  Surface  Impoundments. 

Separators.  For  each  oil- water  or 
organic-water  separator  required  to  use 
air  pollution  controls,  you  must  use  a 
fixed  roof,  use  a  floating  roof,  vent 
emissions  to  a  control  device,  or  use  a 
pressurized  separator  according  to  the 
requirements  in  40  CFR  part  63,  subpart 
VV — National  Emission  Standards  for 
Oil-Water  and  Organic-Water 
Separators. 


Transfer  systems.  For  each  individual 
drain  system  required  to  use  air 
pollution  controls,  you  must  complv 
with  the  requirements  in  40  CFR  part 
63,  subpart  RR — National  Emission 
Standards  for  Individual  Drain  Systems. 
For  an  affected  transfer  system  other 
than  individual  drain  systems,  vou  are 
required  to  comply  with  one  of  three 
options:  use  covers,  use  continuous 
hard-piping,  or  use  an  enclosure  vented 
to  a  control  device. 

Closed  Vent  Systems  and  Control 
Devices.  In  final  Site  Remediation 
NESHAP  we  have  added  a  separate 
series  of  sections  (§§63.7925  through 
63.7928)  that  specify  in  one  part  of  the 
final  rule  all  of  the  emissions  limitations 
and  work  practice  standards  that  applv 
to  each  closed-vent  system  and  control 
device  you  use  to  meet  the  requirements 
in  another  section  of  the  final  rule.  The 
same  requirements  for  closed-vent 
systems  and  control  devices  that  we 
proposed  are  now  presented  in  these 
sections.  Each  control  device  you  use  to 
meet  requirements  under  the  final  Site 
Remediation  NESHAP  (with  the 
exception  of  the  facility-wide  process 
vent  emission  limits)  must  reduce 
emissions  of  total  organic  HAP  listed  in 
Table  1  of  the  final  rule  or  the  emissions 
of  TOC  (minus  methane  and  ethane)  by 
95  percent  by  weight.  If  a  combustion 
control  device  is  used  (thermal 
incinerator,  catalytic  incinerator,  boiler, 
or  process  heater),  a  second  compliance 
option  available  to  you  is  for  the  control 
device  to  reduce  the  concentration  of 
total  HAP  listed  in  Table  1  of  the  final 
rule  or  TOC  (minus  methane  and 
ethane)  to  20  parts  per  million  by 
volume  (ppmv)  or  less  on  a  dry  basis 
corrected  to  3  percent  oxygen.  All 
control  devices  you  use  to  meet 
requirements  under  the  final  rule 
(including  any  control  devices  you  use 
to  meet  the  facility-wide  process  vent 
emission  limits)  must  meet  operating 
limits  for  each  type  of  control  device 
and  work  practice  standards  for  closed 
vent  systems  and  certain  types  of 
control  devices. 

In  addition,  we  have  added  to  the 
final  rule  several  more  control  device 
compliance  options  that  are  under  40 
CFR  part  63,  subpart  DD— National 
Emission  Standards  for  Hazardous  Air 
Pollutants  from  Off-Site  Waste  and 
Recovery  Operations  for  emissions 
vented  to  a  boiler,  process  heater,  or  fuel 
system  but  was  not  included  in  the 
proposed  Site  Remediation  NESHAP. 
Under  these  compliance  options,  as  an 
alternative  to  complying  with  the  95 
percent  reduction  requirement  for 
control  devices,  you  may  comply  with 
any  of  the  following  work  practice 
standards:  introduce  the  vent  stream 


into  the  flame  zone  of  the  boiler  or 
process  heater  and  maintain  the 
conditions  in  the  combustion  chamber 
at  a  residence  time  of  0.5  seconds  or 
longer  and  at  a  temperature  of  760''C  or 
higher,  or  introduce  the  vent  stream 
with  the  fuel  that  provides  the 
predominant  heat  input  to  the  boiler  or 
process  heater  [i.e..  the  primar)'  fuel),  or 
introduce  the  vent  stream  to  a  boiler  or 
process  heater  for  which  you  either  have 
been  issued  a  final  permit  under  40  CiFK 
part  270  and  complies  with  the 
requirements  of  40  CFR  part  266, 
subpart  H — Hazardous  Waste  Burned  in 
Boilers  and  Industrial  Furnaces:  or  has 
certified  compliance  with  the  interim 
status  requirements  of  40  CFR  part  266. 
subpart  H. 

Equipment  Leaks 

The  final  rule  establishes  work 
practice  standards  to  control  organic 
HAP  emissions  from  leaks  in  pumps, 
compressors,  pressure  relief  devices, 
sampling  connection  systems,  open- 
ended  valves  or  lines,  valves,  flanges 
and  other  connectors,  and  product 
accumulator  vessels  that  either  contain 
or  contact  a  regulated  material  that  is  a 
fluid  (liquid  or  gas)  and  has  a  total 
concentration  of  the  organic  HAP  listed 
in  Table  1  of  the  final  rule  equal  to  or 
greater  than  10  percent  by  weight.  These 
work  practice  and  equipment  standards 
do  not  apply  to  equipment  that  operates 
less  than  300  hours  per  calendar  year, 
■^'ou  have  the  option  of  complying  with 
the  provisions  of  either  40  CFR  part  63. 
subpart  TT — National  Emission 
Standards  for  Equipment  Leaks^ — 
Control  Level  1  or  40  CFR  part  63, 
subpart  UU — National  Emission 
Standards  for  Equipment  Leaks — 
Control  Level  2.  Both  of  these  subparts 
require  you  to  implement  a  leak 
detection  and  repair  program  (LDAR) 
and  to  make  certain  equipment 
modifications. 

E.  What  Are  the  Requirements  for 
Remediation  Material  That  Is  Shipped 
Off-Site? 

Under  the  final  rule,  where 
remediation  material  that  will  be 
required  to  be  managed  in  either 
remediation  material  management  units 
or  treatment  processes  equipped  with 
process  vents  is  shipped  to  an  off-site 
facility,  you  may  need  to  meet  certain 
requirements  before  transferring  the 
material  and  maintaining  records  for  the 
transferred  materials.  We  have  written 
the  final  regulatory  language  for  the 
requirements  for  transfer  of  remediation 
wastes  to  reflect  our  original  objective  in 
establishing  the  requirements.  Also,  we 
have  simplified  the  reporting  and 
recordkeeping  requirements  in  the  Tnal 
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rule  related  to  some  off-site  transfers  of 

remf'diation  materials,  Finallv.  we  have 
included  in  tht-  fin.il  ruh-  dn  explicit 
provisiDii  stating  that  the  acceptance  by 
d  facility  nwner  or  operator  of 
remediation  material  from  a  site 
remediation  subject  to  the  final  Site 
Remediation  NESHAP  does  not.  by 
itself,  require  the  fai  ilit\  owner  or 
operator  tn  nhtain  <i  title  \'  permit. 

F  What  Are  the  General  Compliance 

Bt^quirf^mfnts:' 

I'nder  the  final  rule,  you  must  meet 
each  applic;able  emission  limitation  and 
work  practice  standard  in  the  final  rule 
at  all  times.  e\t:ept  during  periods  of 
startup,  shutdown,  and  malfunctitm. 
Vou  must  develop  and  implement  a 
written  startup,  shutdown,  and 
mdlfunc:ti(in  plan  for  vour  site 
remediation  ace  ording  to  the  provisions 
of  40  CFR  B3.B(e)(3).  You  also  must 
develop  and  implement  a  site-specific 
monitoring  plan  for  each  continuous 
monitoring  s\stem  required  by  the  final 
rule.  The  plan  must  address  installation 
location,  performance  and  equipment 
specifications,  and  procedures  for 
performance  evaluations,  operation  and 
maintenance,  data  quality  assurance, 
and  recordkeeping  and  reporting.  We 
have  deleted  the  proposed  operation 
and  maintt-nance  reiiuir>'inent>  for 
continuous  parameter  monitoring 
systems  from  the  final  rule.  We  are 
planning  to  develop  and  promulgate  a 
single  set  of  operation  anti  maintenance 
requirements  for  continuous  parameter 
monitoring  svstems  applic:able  to  all 
NESHAP  under  40  CFR  part  63. 

(i   What  Are  the  Initial  Compliance 

Requirements? 

Initial  compliance  with  the  emissions 
limitaticms  and  work  practice  standards 
for  process  \e'nts  is  achieved  b\ 
demonstrating  compliance  with  the 
selected  set  of  emission  limits  (/.e.,  mass 
emission  limit  or  percent  reduction).  If 
a  control  device  is  used  to  achieve 
compliance  with  the  emission  limits. 
you  also  must  establish  your  operating 
limits  for  the  control  device  based  on 
the  \alues  measured  during  the 
performance  test  or  determined  by  the 
design  evaluation. 

Initial  compliance  with  the  emissions 
limitatinn.s  and  work  practice  standards 
for  remediation  material  management 
units  is  achieved  by  demonstrating  that 
the  unit  meets  all  applic:able  air 
emission  control  requirements  for  the 
unit.  If  a  control  device  is  used,  initial 
compliance  is  determined  by  either: 
performing  a  performance  test  according 
to  40  C:FR  B3  7  and  using  specific  EP.A 
reference  test  methods,  or  performing  a 
desit'n  evaluation  according  to 


procedures  specified  in  the  final  rule. 
You  also  must  establish  vour  operating 
limits  for  the  control  de\i(  e  based  on 
the  values  measured  during  the 
performan(  e  test  or  determined  b\'  the 
design  evaluation. 

H.  What  Are  the  Continuous 
Compliance  Provisions? 

To  demonstrate  continuous 
cornpliaiK  ('  with  the  ap^ilicable 
emissions  Imut  itions  and  work  practice 
standards  under  the  final  rule,  you  must 
perform  periodu   ins[)ections  and 
continuous  monitoring  of  certain  tvpes 
of  air  pcjllution  control  equipment  vou 
use  to  conipU'  with  the  final  rule.  In 
those  situations  when  a  deviation  from 
the  operating  llmlt^  specifi^ul  tor  a 
control  device  is  indicated  bv  the 
monitoring  s\sleiii  or  when  a  daniiiged 
or  defectne  (,oiiii.)oneiit  is  d*'tected 
during  an  inspection.  \ou  must 
implement  the  ,i[ipro[in.ite  corrective 
measures 

To  demonstrate  ( Diitinuous 
compliance  with  dn  emission  limitation 
for  a  given  affected  source,  you  must 
cnntinuouslv  monitor  air  emissimis  or 
operating  parameters  ap[)ropriate  to  the 
type  of  control  device  nou  are  using  to 
complv  with  the  standard,  and  keep  a 
record  of  the  monitoring  data. 
Compliance  is  demonstrated  In 
maintaining  each  of  the  apfilu  able 
parameter  values  \\  ilhiii  the  operating 
limits  established  during  the  initi.il 
compliance  demonstration  for  the 
control  device. 

There  are  different  lequirements  tor 
demonstrating  continuous  compliance 
with  thf!  work  practice  standards, 
depending  on  which  standards  are 
applicable  to  a  given  affected  source.  To 
ensure  that  the  control  ecpiipment  used 
to  meet  an  applicable  work  |)ractice 
standard  is  properly  o|)er<tted  .ind 
maintained,  the  final  rule  retiuires  that 
you  periodically  inspect  and  monitor 
this  equipment. 

/.  What  Are  the  Notification. 
Recordkeeping,  and  Reporting 
Requirements? 

The  final  rule  requires  that  you  kee[) 
records  and  file  reports  consistent  with 
the  notification,  recordkeeping,  and 
reporting  requirements  in  40  CFR  part 
63,  subpart  A.  Two  basic  types  of 
reports  are  recjuned   initial  notification 
and  semiannual  c  onqiliance  reports. 
The  initial  notification  re[)ort  advises 
the  regulatory  ■iiithorit\'  of  a[)[)licab'lit\' 
for  existing  sources  or  of  construction 
for  new  sources. 

The  initial  compliance  report 
demonstrates  that  com[)liaiu:e  has  been 
a(  hievt'd  This  report  (  ontains  the 
results  of  the  initial  performance  test  or 


design  evaluation,  which  includes  the 
determination  of  the  reference  operating 
parameter  values  or  range  and  a  list  of 
the  processes  and  equipment  subject  to 
the  standards.  Subsequent  compliance 
reports  describe  any  deviations  of 
monitored  parameters  from  reference 
values;  failures  to  comply  with  the 
startup,  shutdown,  and  malfunction 
plan  (SSMP)  for  control  devices;  and 
results  of  LDAR  monitoring  and  control 
equipment  inspections. 

Records  required  under  the  proposed 
standards  must  be  kept  for  5  years,  with 
at  least  the  2  most  recent  years  being 
kept  on  the  facility  premises.  These 
records  include  copies  of  all  reports  that 
vou  have  submitted  to  the  responsible 
authority,  control  equipment  inspection 
records,  and  monitoring  data  from 
control  devices  demonstrating  that 
operating  limits  are  being  maintained. 
Records  from  the  LDAR  program  and 
storage  vessel  inspections,  and  records 
of  startups,  shutdowns,  and 
malfunc:tions  of  each  control  device  are 
needed  to  ensure  that  the  controls  in 
place  are  continuing  to  be  effective. 

/.  What  Are  the  Compliance  Deadlines? 

Eac:h  affected  simrce  associated  with  a 
site  remediation  is  an  existing  source  if 
vou  commenced  construction  or 
reconstruction  of  the  source  before  luly 
30.  2002.  Each  affected  source 
associated  with  a  site  remediation  is  a 
new  source  if  vou  commenced 
construc:tion  or  reconstruction  of  the 
affected  source  on  or  after  luly  30.  2002. 
An  affected  source  is  reconstructed  if  it 
meets  the  definition  of  "reconstruc:tion'" 
in  40  CFR  63.2. 

Existing  scmrces  assoc:iated  with  a  site 
remediation  subject  to  the  final  Site 
Remediation  NESHAP  must  comply 
with  the  final  rule  requirements  by 
October  9.  200B  .New  sources,  with  the 
exception  of  those  new  sources 
managing  remediation  material  that  is  a 
radioactive  mixed  waste,  must  be  in 
compliance  with  the  final  rule 
requirements  on  the  final  rule's  effective 
date  or,  if  it  is  not  \et  operaticmal.  upon 
initial  startup  of  the  source. 

I'nder  the  final  Site  Remediation 
.NESHAP.  remediation  activities  (which 
meet  the  final  rule  applicability  criteria) 
that  clean  up  radioactive  mixed  waste 
are  subject  to  standards  for  treatment 
unit  process  vents  and  equipment  leaks. 
If  vou  have  a  new  affected  source  that 
manages  remediation  material  that  is  a 
radioactive  mixed  waste,  and  its  initial 
startup  date  is  on  or  before  CDctober  8. 
2003.  you  must  be  in  compliance  with 
the  final  rule  requirements  no  later  than 
October  9.  2006.  If  the  affected  source's 
initial  startup  date  is  after  October  8, 
2003,  you  must  be  in  compliance  with 
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the  final  rule  requirements  upon  initial 
startup. 

K.  How  Does  the  "once  in,  always  in" 
Policy  Apply? 

We  explained  at  proposal  why  site 
remediation  is  a  unique  source  category 
(see  67  FR  49400-^9401).  Because  of  its 
uniqueness,  we  specifically  evaluated 
how  the  final  Site  Remediation 
NESHAP  could  be  implemented  \vithin 
the  framework  of  our  existing  policies 
for  implementing  the  MACT  standards 
promulgated  under  CAA  section  112. 
Our  "once  in,  always  in"  policy  is  that 
once  a  facility  or  source  is  subject  to  a 
MACT  standard,  it  remains  subject  to 
that  standard  as  long  as  the  affected 
source  definition  or  criteria  are  met.  In 
the  preamble  to  the  proposed  rule,  we 
discussed  our  decision  that  the  once  in, 
always  in  policy  should  not  apply  to  the 
site  remediation  source  category  for 
those  facilities  that  are  area  sources 
prior  to  and  after,  but  not  during,  the 
cleanup  activity.  We  received  many 
public  comments  supporting  this 
decision.  We  are  reiterating  here  how 
we  will  apply  the  once  in,  always  in 
policy  to  facilities  that  conduct  site 
remediations  in  situations  where  a 
facility  is  an  area  source  prior  to  the 
remediation  activity,  but  where  addition 
of  the  potential  HAP  emissions  from  the 
remediation  activities  increases  the 
facility's  potential  to  emit  (PTE)  to 
levels  such  that  the  facility  exceeds  the 
10  or  25  ton  HAP  thresholds  for  a  major 
source. 

Because  the  facility  is  then  a  major 
source  of  HAP,  another  operation  at  the 
facility,  such  as  a  manufacturing 
process,  would  be  subject  to  NESHAP 
for  other  source  categories  located  at 
their  facility.  Furthermore,  after  the 
remediation  is  completed,  the  facility 
would,  in  terms  of  potential  emissions, 
essentially  be  back  to  where  it  was  as  an 
area  source  (assuming  no  change  in  the 
facility  plant  operations).  Under  the 
once  in,  always  in  policy,  the  facility 
would  remain  subject  to  the  NESHAP 
that  was  triggered  by  the  limited 
duration  change  of  source  status  fi-om 
area  to  major  brought  about  by  the 
increase  in  PTE  from  the  site 
remediation  activity. 

In  the  situation  described  above,  the 
once  in,  always  in  policy  would  create 
an  obvious  disincentive  for  owners  or 
operators  to  engage  in  site  remediations, 
particularly  since  volimtary  remediation 
would  be  affected  by  the  final  rule.  Our 
intent  is  to  not  adopt  requirements  that 
create  incentives  to  avoid  a  cleanup  or 
result  in  the  selection  of  less  desirable 
or  less  protective  remediation 
approaches.  Therefore,  we  have 
determined  that  the  once  in,  always  in 


policy  does  not  apply  where  a  facility's 
status  changes  ft-om  area  source  to  major 
source,  solely  as  a  result  of  remediation 
activities  regulated  by  the  Site 
Remediation  NESHAP,  where  the 
facility  returns  to  area  source  status  after 
the  cleanup  activity. 

m.  Responses  to  Major  Comments  on 
Proposed  Rule 

Oiu'  responses  to  all  of  the  substantive 
public  comments  on  the  proposal  are 
presented  in  the  BID  which  is  available 
in  Docket  No.  OAR-2002-0021. 

A.  Why  Are  We  Promulgating  NESHAP 
To  Regulate  HAP  Emissions  From  Site 
Remediation  Activities? 

Comment:  Several  commenters 
disagreed  with  our  decision  to  establish 
a  NESHAP  regulating  HAP  emissions 
from  site  remediation  activities.  The 
commenters  argued  that  such  a 
NESHAP  is  not  needed  for  several 
reasons:  the  level  of  HAP  emissions 
from  the  sources  that  would  be  subject 
to  the  final  rule  is  too  low  to  warrant 
regulation  by  a  NESHAP,  adequate  air 
emissions  controls  already  are  imposed 
at  sites  subject  to  risk  assessment,  and 
a  NESHAP  discourages  site  owners  and 
operators  from  initiating  and  conducting 
voluntary  cleanups. 

Response:  Section  112  of  the  CAA 
requires  that  we  establish  MACT 
standards  for  the  control  of  HAP  from 
both  new  and  existing  major  sources  of 
HAP.  Section  112(a)(1)  defines  a  "major 
source"  as  "*   *   *  any  stationary 
source  or  group  of  stationary  sources 
located  within  a  contiguous  area  and   . 
under  common  control  that  emits  or  has 
the  potential  to  emit  considering 
controls,  in  the  aggregate,  10  tons  per 
year  or  more  of  any  hazardous  air 
pollutant  or  25  tons  per  year  or  more  of 
any  combination  of  hazardous  air 
pollutants.  *   *   *  "  We  have  codified 
essentially  this  same  definition  into 
§63.2  of  the  General  Provisions  to  part 
63.  We  have  long  interpreted  this 
definition  as  requiring  that  all  sources  of 
HAP  within  a  plant  site  must  be 
aggregated,  so  long  as  the  sources  are 
geographically  adjacent  and  under 
coimnon  control  (see  e.g.,  59  FR  12412, 
March  16, 1994).  This  interpretation 
was  sustained  by  the  court  in  National 
Mining  Ass'n  v.  EPA,  59  F.  3d  1351. 
1355-1359  (D.C.  Cir.  1995).  A 
consequence,  then,  is  that  sources  of 
HAP  which  are  part  of  a  major  source, 
but  which  would  not  themselves 
(viewed  separately)  be  major  sources, 
are  still  classified  as  major  sources  and 
are  subject  to  the  requirements  of  CAA 
section  112(c)  and  (d),  which  command 
us  to  list  all  categories  of  major  soiu-ces 
and  establish  technology-based 


standards  for  those  sources.  The  result, 
for  purposes  of  site  remediation 
activities,  is  that  all  such  remediations 
conducted  at  locations  which,  taken  as 
a  whole  are  major  sources,  are 
themselves  required  to  be  controlled  by 
MACT  standards  in  the  final  rule. 

We  determined  that  there  are  major 
sources  of  HAP  where  site  remediations 
are  now  being  conducted  or  may  be 
conducted  in  the  future  to  clean  up 
contaminated  environmental  media  or 
certain  stored  or  disposed  materials  that 
pose  a  reasonable  potential  threat  to 
contaminate  environmental  media.  The 
levels  of  HAP  emissions  from 
remediation  activities  at  a  given  cleanup 
site  depend  on  a  combination  of  site- 
specific  factors  including  the  type  of 
remediation  processes  used  and 
activities  conducted;  the  quantity,  HAP 
composition,  and  other  characteristics 
of  the  remediation  material;  and  the 
time  required  to  complete  the  cleanup. 
We  recognize  that  at  some  cleanup  sites 
the  levels  of  HAP  emissions  from  the 
remediation  activities  will  be  low. 
However,  at  other  cleanup  sites  the 
potential  level  of  HAP  emissions  from 
the  remediation  activities  can  be 
substantial  and  appropriate  air  pollution 
controls  are  needed  to  protect  public 
health  and  the  environment. 

We  already  have  established 
requirements  imder  our  RCRA 
hazardous  waste  corrective  action  and 
CERCLA  Superfund  programs  which 
address  the  air  emissions  from  certain 
remediation  activities  based  largely  on 
site-specific  risk  assessments.  However, 
these  requirements  do  not  apply 
universally  to  all  site  remediations  with 
the  potential  to  emit  HAP.  There  are  site 
remediations  not  subject  to  these 
federally-enforceable  requirements.  To 
meet  our  congressioned  directive  under 
CAA  section  112,  we  are  promulgating 
the  final  Site  Remediation  NESHAP 
applicable  to  those  site  remediations  aot 
subject  to  federally-enforceable 
requirements  that  will  effectively 
control  HAP  emissions. 

Finally,  the  fundamental  objective  of 
a  site  remediation  is  to  mitigate  a 
detected  risk  to  public  health  or  the 
environment  by  successfully  completing 
the  cleanup  of  media  or  other  materials 
at  the  site  that  is  contaminated  by  a 
hazardous  substance.  It  is  commendable 
when  a  site  owner  or  operator 
voluntarily  initiates  and  conducts  a 
cleanup.  However,  the  fact  that  a 
cleanup  is  being  conducted  voluntarily 
as  opposed  to  being  conducted  to 
comply  with  a  Federal  or  State 
regulatory  requirement  or  fulfill  a  court 
directive  does  not  obviate  or  excuse  the 
use  of  appropriate  air  pollution  controls 
to  those  site  remediation  activities  with 
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the  potential  to  emit  substantial 
quantities  of  HAP 

B.  How  Did  We  Select  the  HAP  To  Be 
Regulated  bv  the  Final  Rule? 

Comment:  Several  commenters 
requested  that  we  reconsider  f)ur 
selection  of  which  HAP  are  regulated 
under  the  final  rule  to  include  metals 
and  inorganic  compounds  listed  as 
HAP.  In  particular,  the  commenters 
stated  that  bervllium  and  other  heavy 
metals  should  be  included  because 
these  HAP  cause  harm  to  public  health 
and  welfare.  Other  commenters 
supported  our  decision  not  to  regulate 
remediation  activities  that  emit  metal 
HAP  or  other  inorganic  HAP  One 
commenter  stated  that  the  final  rule 
should  be  based  on  a  HAP  list 
developed  specifically  for  site 
remediation  instead  of  using  the  list 
under  40  CFR  part  6:^.  subpart  DD— 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  from  Off-Site 
Waste  and  Recovery  Operations. 

Response:  A  site  remediation 
potentially  could  be  required  at  any  of 
a  wide  varietv  of  industrial  facilities, 
manufacturing  plants,  waste  treatment 
and  disposal  facilities,  and  other  types 
of  sites.  Consequentlw  the 
contaminating  substances  at  a  site 
requiring  cleanup  could  be  any  of  the 
organic,  metal,  or  inorganic  chemicals 
or  groups  of  chemicals  that  are  listed  as 
HAP  pursuant  to  CAA  section  1 12fb). 
However,  some  of  these  contamination 
substances  that  are  also  listed  as  HAP 
have  no  or  minimal  potential  to  be 
emitted  to  the  atmosphere  from  the  >itt' 
remediation  activities  performed  at  the 
site  to  clean  up  the  contamination 
(notwithstanding  that  metal  and  other 
inorganic  HAP  may  be  present  in  the 
material  being  remediated). 

In  developing  the  proposed  Site 
Remediation  NESHAP.  we  considered 
all  of  the  HAP  listed  pursuant  to  C.\A 
section  112(b)  for  regulation  by  the 
proposed  rule  (see  67  FR  49413).  Based 
(3n  the  information  available  to  us  at 
proposal  regarding  the  cleanup  of  medi.i 
contaminated  with  metals  or  other 
inorganic  HAP,  many  of  the  remediation 
techniques  used  for  these  cleanups  do 
not  release  the  metals  or  inorganic  HAP 
to  the  atmosphere  In  cases  where 
remediation  material  containing  a  metal 
or  inorganic  HAP  is  burned  in  an 
incinerator  or  other  i ombustion  unit. 
the  combustion  unit  must  already  meet 
air  standards  under  the  t'AA  and  RCR,'\ 
that  limit  organic,  particulate  matter, 
metals,  and  chloride  emissions. 
Therefore,  we  concluded  that  metals 
and  other  inorganic  compounds  listed 
as  HAP  pursuant  to  CAA  section  1 12(b) 
do  not  need  to  be  regulated  by  the  tinal 


Site  Remediation  NESHAP.  We 
specificallv  requested  comment  at 
proposal  on  our  conclusion.  We 
received  some  additional  information 
from  c(3mmenters  supporting  our 
decision  not  to  include  any  metal  or 
inorganic  HAP  on  our  list  of  regulated 
HAP  for  the  final  Site  Remediation 
NKSHAP.  We  received  no  information 
from  c:ommenters  to  support  a 
determination  that  metal  or  inorganic 
HAP  are  being  emitted  from  site 
remediation  activities.  Therefore,  we 
continue  to  believe  that  metal  and  other 
inorganic  compounds  HAP  do  not  need 
to  be  addressed  bv  the  final  Site 
Remediation  NESHAP. 

In  selecting  the  organic  HAP  to  be 
regulated  bv  the  final  Site  Remediation 
NESHAP.  we  chose  at  proposal  to  be 
consistent  with  the  approach  we  used 
for  under  40  CFR  part  63,  subpart  DD— 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  from  Off-Site 
Waste  and  Recovery  (Operations  as  well 
as  other  NESHAP  promulgated  for 
source  categories  with  large  diversity  in 
the  organic  chemical  constituents 
present  in  the  materials  managed  at  any 
given  facility.  Under  this  approach,  a 
specific  list  of  pollutants  is  selected  that 
reasonablv  ensures  MACT  control  of  the 
organic  HAP  emitted  from  the  source. 
We  used  this  approach  to  develop  the 
HAP  list  for  under  40  CFR  part  63. 
SLihfiart  DD — National  Emission 
Standards  for  Hazanlous  Air  Pollutants 
from  (3ff-Site  Waste  and  Recovery 
Operations  bv  evaluating  each  chemical 
or  chemical  group  listed  as  a  HAP  in 
CAA  section  1 12(b)  with  respect  to  its 
potential  to  be  emitted  from  a  waste 
management  or  recover\'  operation  (see 
.=i9  FR  l')21). 

Subpart  DD  under  40  CFR  part  63 
does  not  apply  to  OSWRO  sources 
managing  wastes  received  from  site 
reniediations.  However,  the  data  base 
that  we  used  to  select  the  list  of  HAP  for 
>ubpart  DD  under  40  CFR  part  63 
included  remediation  wastes  sent  to 
hazardous  waste  TSDF.  We  concluded 
that  this  data  base  is  also  representative 
of  the  range  of  organic:  HAP  chemicals 
having  the  potential  to  be  emitted  from 
the  sites  requiring  cleanup  ot  media 
contaminated  with  volatile  or  semi- 
volatile  organics  and  other  remediation 
material.  Therefore,  we  proposed  that 
same  list  of  organic  HAP  used  for  the 
subpart  DD  under  40  CFR  part  63  also 
be  used  for  the  final  Site  Remediatio.i 
NESHAP.  We  requested  comment  at 
proposal  regarding  the  use  of  this  list  of 
organic  HAP  for  the  final  Sit(! 
Remediation  NESHAP.  We  received  no 
new  data  from  commenters,  and  have 
not  ourselves  found  additional  data 
since  proposal  to  cause  us  to  alter  our 


conclusion.  These  data  are  the  best 
information  available  representative  of 
the  range  of  organic  HAP  chemicals 
having  the  potential  to  be  emitted  from 
site  remediation  activities,  and  that  it  is 
most  appropriate  to  use  also  the  HAP 
list  from  subpart  DD  under  40  CFR  part 
63  for  the  Site  Remediation  NESHAP. 

When  we  developed  the  HAP  list  for 
subpart  DD  under  40  CFR  part  63,  we 
evaluated  each  organic  chemical  or 
chemical  group  listed  as  a  HAP  in  CAA 
section  112(b)  with  respect  to  its 
potential  to  be  emitted  from  a  waste 
management  or  recover^'  operation  (see 
59  FR  51921).  The  criteria  used  to 
characterize  and  evaluate  emission 
potential  was  based  on  a  chemical 
constituent's  Henr\''s  law  constant, 
evaluation  of  the  aqueous  and  organic 
volatility  characteristics  of  the  chemical, 
and  the  ability  of  the  analytical  test 
methods  to  quantitate  the  chemical. 
Based  on  our  evaluation,  we  developed 
the  list  of  specific  organic  HAP 
compounds  or  compound  groups  to  be 
regulated  under  the  final  rule  (Table  1 
in  subpart  DD  under  40  CFR  part  63). 
We  later  decided  to  delete  eight 
chemicals  from  our  initial  list  because 
we  concluded  that  there  is  low  potential 
for  these  compounds  to  be  emitted  from 
OSWRO  (see  61  FR  34153).  Dimethyl 
hydrazine  was  one  of  the  eight 
compounds  we  removed  from  the  list. 
Table  1  in  the  proposed  Site 
Remediation  NESHAP  inadvertently 
included  dimethyl  hydrazine  as  one  of 
the  regulated  HAP.  VVe  have  corrected 
Table  1  in  the  final  Site  Remediation 
NESHAP  to  accurately  reflect  our  intent 
by  deleting  dimethyl  hydrazine  from  the 
list. 

C.  How  Do  We  Define  Site  Remediation 
in  the  Final  Rule? 

Comment:  Commenters  expressed  the 
concern  that,  as  proposed,  the  final  rule 
applicability  provisions  are  unclear  and 
circular  Several  commenters  requested 
that  we  clearly  define  the  term 
"remediation"  or  the  remediation 
activities  subject  to  the  final  rule. 
Commenters  also  stated  that  routine 
waste  management  activities  (e.g.,  tank 
clean-outs,  removing  spent  catalyst  from 
reactors,  cleaning  heat  exchangers  and 
other  piping,  etc.)  are  not  site 
remediation  activities  and  should  be 
distinguished  from  site  remediation 
activities  subject  to  the  final  rule. 

Response:  We  have  wTitten  the 
regulatory  language  in  the  applicability 
section  of  the  final  rule  to  clarify  our 
intent  as  to  what  is  a  site  remediation 
for  the  purpose  of  implementing  the  Site 
Remediation  NESHAP.  The  basis  for  all 
of  our  revisions  to  the  proposed  rule  is 
consistency  with  our  intent  that  the 
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final  rule  address  HAP  emissions  from 
activities  to  clean  up  environmental 
media  contaminated  with  HAP  as  well 
as  clean  up  certain  stored  or  disposed 
materials  at  a  site  that  contain  HAP  and 
pose  a  reasonable  potential  threat  to 
contaminating  environmental  media,  It 
was  never  our  intention  that  the  final 
rule  be  interpreted  to  apply  to  activities 
at  a  facility  required  for  management  of 
waste  generated  by  routine  equipment 
maintenance  activities  or  other  types  of 
activities  necessary  to  continue  day-to- 
day operations  at  a  facility. 

D.  Why  Does  the  Final  Rule  Not  Apply 
to  CERCLA  Superfund  and  RCRA 
Corrective  Action  Cleanups? 

Comment:  We  received  comments 
supporting  our  proposal  that  site 
remediations  conducted  for  CERCLA 
Superfund  and  RCRA  corrective  action 
cleanups  not  be  subject  to  the  final  Site 
Remediation  NESHAP.  These 
commenters  believe  that  these  RCRA 
and  CERCLA  cleanup  programs  do  have 
appropriate  provisions  which  provide 
for  the  protection  of  public  health  and 
the  environment  from  air  pollutants 
emitted  from  site  remediation  activities 
on  a  site-specific  basis.  Other 
commenters  opposed  the  exclusion  of 
these  site  remediations  from  being 
subject  to  the  final  Site  Remediation 
NESHAP  because  they  assert  that 
neither  of  the  RCRA  and  CERCLA 
programs  have  air  emission  standards 
for  site  remediation  activities  and  that 
the  requirement  of  CAA  section  112  is 
to  establish  NESHAP  for  HAP  emissions 
from  these  activities.  Among  other 
things,  such  control  could  address  any 
regulatory  gaps  in  RCRA  and  CERCLA 
requirements. 

Response:  The  RCRA  hazardous  waste 
corrective  action  and  CERCLA 
Superfund  programs  do  not  establish 
national  air  standards  for  site 
remediations.  These  programs,  however, 
do  have  provisions  which  provide  for 
the  protection  of  public  health  and  the 
environment  from  air  pollutants  emitted 
from  these  activities  on  a  site-specific 
basis.  As  we  stated  at  proposal,  the 
established  Federal  requirements 
provide  an  appropriate  and  effective 
regulatory  approach  to  address  air 
emissions  from  those  remediation 
activities  performed  under  CERCLA 
authority  as  a  remedial  action  or  a  non- 
time  critical  removal  action,  or  under 
RCRA  authority  at  permitted  or  Federal 
Order  RCRA  corrective  action  sites. 

The  Superfund  program  is  designed  to 
protect  public  health  and  the 
environment  while  providing  the 
flexibility  to  use  effective  and 
innovative  remediation  approaches  that 
best  suit  the  site-specific  conditions  at 


each  CERCLA  site  (CERCLA  section 
121).  The  Superfund  program  conducts 
extensive  evaluation  of  the 
contamination  at  each  CERCLA  site  (see 
40  CFR  300.430).  As  part  of  the 
evaluation  process,  a  decision  document 
(i.e.,  Record  of  Decision  (ROD))  is 
developed  for  response  actions, 
documenting  the  extent  of 
contamination  and  the  cleanup 
method(s)  to  be  used  at  the  site.  Under 
this  process,  a  site-specific  analysis, 
considering  the  impacts  to  air,  soil  and 
groundwater,  is  conducted  and  an 
appropriate  remedy  is  selected.  During 
the  ROD  process,  the  general  public  is 
given  the  opportunity  for  input  in  the 
decision-making  process  through  public 
hearings  and  submission  of  written 
comments.  The  public  plays  an 
important  role  in  identifying  and 
characterizing  site-specific  factors,  such 
as  the  type  of  contaminants,  the  level 
and  extent  of  contamination  and  other 
site-specific  factors.  We  believe  this 
procedure  results  in  selection  of  the  best 
plan  for  cleaning  up  each  site  and 
achieving  the  program's  goals. 
As  implemented  under  the 
requirements  of  RCRA,  hazardous  waste 
treatment,  storage  and  disposal  facilities 
must  obtain  a  permit  specif\'ing 
requirements  for  managing  hazardous 
waste.  As  a  condition  of  obtaining  this 
permit,  facilities  are  required  to 
undertake  corrective  action  addressing 
releases  of  hazardous  waste  and 
hazardous  constituents  from  units  at  the 
facility  which  do  not  themselves  require 
RCRA  permits  (solid  waste  management 
units)  (RCRA  section  3004(u)).  For  such 
designated  contamination  areas  at 
TSDF,  requirements  for  the  cleanup  of 
the  contamination  are  included  in  the 
facility's  RCRA  permit,  or  Federal  Order 
where  applicable.  Such  cleanup 
activities  are  known  as  "corrective 
actions."  Although  RCRA  is  a  separate 
program  from  Superfund,  the  RCRA 
permitting  or  Federal  Order  process  for 
TSDF  share  several  significant 
characteristics  with  Superfund  cleanup 
activities  at  CERCLA  sites.  First,  it  is 
also  the  intent  of  the  RCRA  corrective 
action  program  to  protect  public  health 
and  the  environment  while  allowing 
flexibility  in  choosing  solutions  to 
eliminate  or  reduce  site  contamination. 
Second,  RCRA  permitting  and  Federal 
Order  procedures  involve  the  public  in 
the  decision-making  process  through 
informal  public  meetings,  public 
hearings  or  written  comment.  Finally. 
an  extensive  site-specific  evaluation  is 
performed  at  the  RCRA  facility  to 
evaluate  the  extent  of  the 
contEunination,  while  considering 
appropriate  remedies  through  a  multi- 


media (i.e..  air.  soil,  groundwater) 
perspective  (see  67  FR  49406  for 
additional  explanation). 

E.  Why  Does  the  Final  Rule  Potentially 
Apply  to  State  and  Voluntan,-  Cleanup 
Programs? 

Comment:  Many  commenters 
requested  that  in  addition  to  CERCLA 
Superfund  and  RCRA  corrective  action 
cleanups,  that  other  cleanups  conducted 
under  Federal  or  State  oversight  not  be 
subject  to  the  final  rule,  where  such 
cleanups  are  conducted  following 
CERCLA  or  RCRA  requirements.  The 
commenters  argued  that  these  cleanups 
conducted  under  State  Superfund. 
Brownfield.  voluntary-  cleanup,  or  other 
similar  programs  are  subject  to 
emissions  controls  and  requirements 
that  are  substantially  similar  to  those  In 
the  CERCLA  or  RCRA  programs. 

Response:  The  final  Site  Remediation 
NESHAP  applies  only  to  site 
remediations  that  meet  the  three 
applicability  conditions  specified  in  the 
final  rule.  We  have  determined  that  site 
remediations  at  those  sites  that  meet 
these  applicability  conditions  warrant 
the  implementation  of  air  pollution 
controls  to  reduce  the  emission  of 
organic  HAP  to  the  atmosphere.  As 
discussed  in  our  previous  response,  we 
are  exempting  from  the  final  rule 
requirements  those  sites  that  meet  the 
final  rule  applicability  conditions  where 
the  site  remediations  are  conducted  for 
CERCLA  (Superfund)  or  RCRA 
corrective  action  cleanups.  This 
includes  the  site  remediations  in  one  of 
39  States  that  the  EPA  has  authorized  to 
oversee  cleanups  at  TSDF  under  RCRA 
corrective  action.  Site  remediations 
administered  under  these  federally- 
enforceable  programs  address  the 
organic  HAP  emissions  from  the  site 
remediations  on  a  site-specific  basis. 

The  overall  objective  of  any  site 
remediation,  whether  it  be  a  Federal 
required,  State  required,  or  voluntary 
cleanup,  is  to  remove  the  threat  to 
human  health  and  the  environment 
posed  by  the  presence  of  hazardous 
substances  in  the  contaminated  media 
and  wastes  that  can  potentially 
contaminate  the  media  at  the  site. 
However,  the  actions  taken  at  a  given 
contamination  site  that  remove  the 
hazardous  substances  from  water  or  soil 
by  transferring  those  substances  to  the 
air  is  not  in  the  best  interest  of 
protecting  human  health  and  the 
environment  from  exposure  to  these 
hazardous  substances.  Unlike  CERCLA 
or  RCRA  corrective  action  cleanups. 
State  regulator}'  and  voluntary  cleanup 
programs  are  not  uniform  on  a  national 
basis,  any  requirements  imposed  on  a 
given  site  remediation  are  not  federally- 
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enforceable  by  the  EPA.  and  the 
programs  may  not  specifically  address 
site  remediation  air  emissions   For  these 
reasons,  we  cannot  view  these  activities 
as  the  functional  equivalent  of  MACT. 
and.  therefore,  we  cannot  justify 
extending  the  same  exemption  we 
provide  for  CERCl^A  Superfiind  or 
RC;R,-\  corrective  action  cleanups  to  site 
remediations  conducted  for  State 
regulatorv  and  voluntary  cleanup 
programs  Therefore,  we  dTf  maintaining 
the  applicability  of  the  final  rule  to 
those  site  remediations  conducted  for 
State  regulatory  and  voluntary  cleanup 
programs  where  the  site  remediation 
meets  the  applicability  conditions 
specified  in  the  final  rule 

F.  How  Does  the  Final  Rule  Apply  to 
Cleanups  of  Leaking  Underground 
Storage  Tanks^ 

Comment  Many  commenters  agreed 
with  the  decision  to  modify  the  site 
remediation  source  category  listing  to 
exclude  remediation  activities  at  leaking 
underground  storage  tanks  (I'ST) 
located  at  gasoline  service  stations. 
However,  commenters  argued  that 
because  the  types,  sizes  and  purpose  of 
UST  used  for  the  storage  of  motor  fuels 
or  heating  oils  at  all  types  of  commercial 
and  industrial  properties  are 
comparable  to  those  located  at  gasoline 
service  stations,  then  remediation 
activities  associated  with  any  UST 
contamination  cleanups  regardless  of 
location  also  should  not  be  subject  to 
the  Site  Remediation  NESHAP. 

Response:  The  rationale  for  .lur 
decision  to  modify  description  for  the 
site  remediation  source  category  to 
exclude  remediation  activities  from 
leaking  UST  located  at  gasoline  service 
stations  is  based  on  our  estimates  of  the 
total  HAP  emissions  from  a  typical 
cleanup  of  contamination  from  the  size 
and  types  of  underground  tanks 
commonly  used  at  gasoline  service 
station  sites.  These  estimates  indicate 
that  the  level  of  HAP  emissions  from 
these  sites  would  be  significantly  below 
the  major  source  threshold  levels  (i.e.. 
less  than  10  tpy  of  a  single  HAP  or  25 
tpy  of  all  HAP)  (see  67  FR  49400). 
Gasoline  service  station  sites  are  area 
sources.  Site  remediation  was  listed  as 
a  source  category  for  MACT  standard 
development  to  address  HAP  emissions 
at  major  sources  where  remediation 
technologies  and  practices  also  are  used 
at  the  site  to  clean  up  contaminated 
environmental  media  [e.g.,  soils, 
groundwaters,  or  surface  waters)  or 
other  materials  that  pose  a  reasonable 
potential  threat  to  contaminate 
environmental  media  Our  decision  was 
not  based  on  a  determination  that  UST 
contamination  cleanups  regardless  of 


location  should  not  be  included  in  the 
site  rf-mt'diation  source  category. 
Therefore,  we  believe  that  if  a  leaking 
UST  cleanup)  is  conducted  at  a  major 
source  site  then  it  is  appropriate  (and 
indeed  mandated)  to  require  the 
cleanup  activities  t:omplv  with  the  final 
Site  Remediation  NESHAP 
requirements. 

G.  How  Does  the  Final  Rule  Apply  to 
Cleanups  of  Radioactive  Mixed  Waste? 

Comment:  Six  commenters  opposed 
the  proposal  that  any  site  remediation 
involving  the  cleanup  of  radioactive 
mixed  waste  not  be  subject  to  the  Site 
Remediation  NESHAP  These 
commenters  argued  that  the  existing 
Federal  regulations  for  mixed  waste  are 
not  adequately  addressing  the  HAP 
emissions  from  remediation  activities  at 
existing  facilities  managing  these  types 
of  wastes.  Two  c:omnienters  expressed 
support  for  the  proposal  because  they 
believe  that  mixeil  wastes  are  already 
appropriately  and  protectively  managed 
under  the  Atomic  Energy  Act  and 
Nuclear  Waste  Policv  Act. 

Response:  Radioactive  mixed  wastes 
(RMW)  are  wastes  that  contain 
radioactive  materials  as  well  as  wastes 
listed  or  identified  as  hazardous  under 
RURA   Radioactive  mixed  wastes  must 
be  managed  according  to  RC^RA  subtitle 
C  regulations.  In  addition,  these  wastes 
are  subject  to  standards  administered  by 
the  Nuclear  Regulatory  (Commission 
(NRC)  under  the  Atomic  Energy  Act 
(AEA)  and  Nuclear  Waste  Policy  Act 
(NWPA)  of  1982  that  address  the  safe 
handling  and  disposal  of  radioactive 
waste. 

In  developing  the  air  standards  under 
CA.\  authority  for  stationary  sources 
that  potentially  may  manage  wastes  also 
subject  to  requirements  under  other 
legislative  authorities,  we  consider  the 
management  practices  required  for  these 
wastes  to  avoid  inconsistencies  between 
any  CiAA  requirements  that  might  be 
establishfid  and  existing  requirements 
under  the  other  applicable  authorities. 
We  reviewed  the  special  nature  of 
existing  requirements  for  managing 
radioactive  mixed  wastes  with  respect 
to  requirements  for  the  control  of 
organic  HAP  emissions  we  proposed  to 
establish  under  the  final  Site 
Remediation  NESHAP.  In  certain  cases, 
the  air  pollution  controls  used  as  the 
basis  for  the  standards  under  the  final 
Site  Remediation  NESHAP  are  not 
compatible  with  the  NR(]  requirements 
for  safe  handling  of  radioactive  mixed 
wastes.  For  example,  drums  used  to 
store  radioactive  mixed  waste  cannot  be 
sealed  with  vapor  leak-tight  covers 
because  of  unacceptable  pressure 
buildup  of  hydrogen  gas  to  levels  that 


can  potentially  cause  rupture  of  the 
drum  or  create  a  potentially  serious 
explosion  hazard  (a  hazard  which,  by 
anv  commonsense  measure,  exceeds 
risk  posed  bv  emission  of  organic  HAP). 
(See  Air  Docket  ID  No.  OAR-2002- 
0021;  see  also  S.  Rep.  No  228,  101  Jt 
Cong.  1st  sess.  at  168  ("*    *    *  In  cases 
where  control  strategies  for  two  or  more 
different  pollutants  are  in  actual 
conflict,  the  Administrator  shall  apply 
the  same  principle — maximum 
protection  of  human  health  shall  be  the 
objective  test.  *   *   *").) 

The  generation  of  hydrogen  gas  is  a 
result  of  the  radiolytic  decomposition  of 
organic  compounds  {i.e..  plastics)  and/ 
or  aqueous  solutions  within  the 
container.  Plastics  are  commonly  used 
as  a  barrier  to  alpha  radiation  both  in 
handling  operations  and  in  waste 
packaging.  Over  time,  the  alpha  particle 
causes  the  hydrolysis  of  chemical  bonds 
within  the  plastic  material  which  results 
in  the  release  of  hydrogen  gas.  Likewise, 
hydrolysis  of  aqueous  solutions  will 
yield  hydrogen.  Additionally,  radiation- 
induced  degradation  and  biodegradation 
of  organic  low-exchange  resin  waste, 
which  are  also  RMW,  generated  during 
water  treatment  at  nuclear  facilities,  can 
result  in  the  production  of  gaseous 
products  {i.e..  hydrogen  and  carbon 
dioxide)  which  in  turn  can  result  in 
pressure  buildup  and  failure  of  the 
container.  Consequently,  a  drum  used 
for  storage  of  radioactive  mixed  wastes 
must  be  continuously  vented  through 
special  filters  in  accordance  with 
technical  guidance  issued  by  the  NRC  to 
prevent  the  hydrogen  concentration  in 
the  drum  from  reaching  dangerous 
levels.  Because  of  pressure  build-up 
inside  the  container,  a  vent  for  gaseous 
compounds  is  necessary  to  prevent 
failure  of  a  high-integrity  container  (i.e., 
vent  designs  incorporated  into  high 
integrity  containers  restrict  the  release 
of  radionuclides  from  the  container  into 
the  environment  while  allowing  the  gas 
to  be  vented).  (See  RCRA  Docket  Items 
F-91-CESP-00046  and  F-94-CESF- 
SOOOl ,  which  are  part  of  the 
administrative  record  for  the  final  rule.) 

In  accordance  with  the  Waste 
Isolation  Pilot  Plant  (WIPP),  Carlsbad. 
New  Mexico,  Waste  Acceptance  Plan 
(WAP),  wastes  that  are  to  be  shipped  to 
the  WIPP  must  be  in  containers  that  are 
vented  to  prevent  the  buildup  of 
pressure.  The  container  vents  must  be 
filtered  to  ensure  that  no  radioactive 
waste  components  are  released.  For 
example,  the  Hazardous  Waste  Permit 
for  the  WIPP,  dated  November  25,  2002, 
in  section  Ml -Id  describing  container 
management  practices  states  on  page 
Ml-8  "*    *   *  Because  containers  at  the 
WIPP  will  contain  radioactive  waste, 
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safety  concerns  require  that  containers 
be  continuously  vented  to  obviate  the 
b)uildup  of  gases  within  the  container. 
Th^se  gases  could  result  from  radiolysis. 
which  is  the  breakdown  of  moisture  by 
radiation.  The  vents,  which  are 
nominally  0.75  in.  (1.9  centimeters)  in 
diameter,  are  generally  installed  on  or 
near  the  lids  of  the  containers.  These 
vents  are  filtered  so  that  gas  can  escape 
while  particulates  are  retained.  *   *   *" 
hi  addition,  the  permit  in  the  section 
describing  the  requirements  for  the 
standard  transuranic  mixed  waste 
drums  states  on  page  Ml-2,  "*   *   *  One 
or  more  filtered  vents  (as  described  in 
section  Ml-ld)  will  be  installed  in  the 
drum  lid  to  prevent  the  escape  of  any 
radioactive  particulates  and  to  eliminate 
any  potential  of  pressurization.  *    *    *" 

To  comply  with  these  requirements, 
the  drum  lid  is  punctured  to  release  any 
buildup  of  potentially  explosive 
hvdrogen  gas  and  a  specially-designed, 
carbon  composite  membrane  filter  vent 
is  attached.  The  function  of  this  fdter 
vent  is  to  retain  radionuclides  inside  a 
container  while  allowing  hydrogen  and 
other  gases  [e.g..  VOC)  to  pass  through 
to  the  atmosphere.  In  particular,  the 
carbon  composite  membrane  used  in  the 
filter  vent  does  not  inhibit  the  passing 
of  VOC  from  the  container  into  the 
atmosphere. 

Because  it  was  judged  an  unsafe 
practice  to  store  RMW  drums  and  other 
containers  with  tight  covers,  and 
because  the  WIPP  Waste  Analysis  Plan 
requires  that  containers  be  vented  for 
shipment  to  the  WIPP,  we  determined 
that  many  Department  of  Energy 
facilities  may  be  unable  to  meet  the  tight 
cover  control  device  criteria  for 
containers  as  specified  in  the  proposed 
Site  Remediation  NESHAP.  In  addition, 
we  were  unable  to  determine,  if  there 
were  any  available  technologies  that 
could  be  applied  to  the  RMW  containers 
that  would  control  organic  air  emissions 
in  a  safe  and  cost-effective  manner 
while  also  complying  with  WIPP  and 
other  AEA  and  N\VPA  requirements. 

Information  gathered  and  reviewed 
following  proposal  of  the  Site 
Remediation  NESHAP  does  not  indicate 
that  the  situation  regarding  the  safety 
issue  related  to  storage  of  RMW  has 
changed  since  proposal.  The  potentially 
conflicting  requirements  for  containers 
(and  other  storage  units)  to  be  vented 
under  one  set  of  rules  versus  the 
requirements  for  closed,  tight  fitting 
covers  under  the  CAA  rules  remains  to 
be  resolved.  We  are  not  aware  of  any 
available  device  to  control  organic  air 
emissions  (such  as  an  activated  carbon 
filter)  that  can  be  used  in  combination 
with  the  carbon  composite  membrane 
filter  vent  on  a  RMW  container.  No 


available  technologies  have  been 
identified  that  could  be  applied  to  the 
RMW  containers  that  would  control 
organic  air  emissions  in  a  safe  and  cost- 
effective  manner  while  also  complving 
with  WIPP  and  other  AEA  and  N\VPA 
requirements.  With  no  known  controls 
in  place  on  these  sources,  the  MACT 
floor  for  RMW  sources  (e.g..  RMW 
containers)  appears  to  be  no  control 
beyond  that  already  provided  by  the 
NRC  and  other  applicable  regulations. 
Codifying  the  same  level  of  control 
already  established  under  another 
regulator}-  authority  as  a  MACT 
standard  seems  a  needless  expenditure 
of  resources  since  it  would  not  change 
existing  practice  of  otherwise  provide 
benefits  not  already  provided  by  the 
existing  regulations.  Therefore,  we  have 
retained  in  the  final  rule  an  exemption 
from  the  air  pollution  control 
requirements  under  the  final  Site 
Remediation  NESHAP  for  remediation 
material  management  units  [e.g..  tanks, 
containers,  and  surface  impoundments) 
managing  RMW. 

Although  the  technical  information 
and  data  we  have  collected  support 
inclusion  of  an  exemption  for 
remediation  material  management  units 
managing  RMW  from  the  air  pollution 
control  requirements  under  the  final 
Site  Remediation  NESHAP,  we 
concluded  from  our  review  of  this 
information  that  this  is  not  the  case  for 
site  remediation  treatment  process  vents 
and  equipment  leaks.  The  technical  and 
safety  concerns  for  the  required  controls 
for  organic  emissions  from  containers 
and  tanks  managing  RMW  are  not  an 
issue  with  the  controls  required  by  the 
final  Site  Remediation  NESHAP  for 
treatment  unit  process  vents  and 
equipment  leaks  if  applied  to 
remediation  material  streams  that  are 
classified  as  RMW.  We  have  not 
identified  any  conflicting  regulatorv' 
requirements  that  would  preclude  the 
use  of  air  pollution  controls  on  these 
sources  as  is  the  case  with  tanks  and 
containers.  Also,  since  1990, 
remediation  material  streams  classified 
as  RMW  have  been  subject  to,  and  in 
compliance  with,  the  air  pollution 
control  requirements  m  the  national  air 
standards  we  promulgated  under  RCRA 
authority  to  control  total  organic 
emissions  from  hazardous  waste  TSDF 
treatment  process  vents  (subpart  AA  in 
40  CFR  parts  264  and  265)  and 
equipment  leaks  (subpart  BB  in  40  CFR 
parts  264  and  265).  The  air  pollution 
control  requirements  under  these  RCRA 
air  rules  are  the  same  as  the 
requirements  for  site  remediation 
treatment  process  vents  and  equipment 
leaks  included  in  the  final  Site 


Remediation  NESHAP.  With 
demonstrated  controls  in  place  on  these 
treatment  unit  and  equipment 
component  sources,  MACT  for  these 
RMW  sources  (i.e..  process  vents  and 
equipment  leaks)  would  be  established 
at  the  control  levels  required  under 
those  rules.  Because  the  technical  issues 
related  to  safety  conc:erns  for  RMW 
containers  and  other  storage  units  do 
not  apply  to  treatment  unit  process 
vents  and  equipment  leaks,  we  have 
written  the  final  Site  Remediation 
NESHAP  to  limit  the  exemption  to  oniv 
remediation  material  management  units 
managing  RMW.  Remediation  activities 
involving  the  cleanup  of  RMW  that  meet 
the  final  rule  applicability  criteria  are 
subject  to  standards  for  treatment  unit 
process  vents  and  equipment  leaks 
under  the  final  Site  Remediation 
NESHAP. 

H.  How  Does  the  Final  Rule  Apply  to 
Short-Term  Site  Remediations  at 
Affected  Facilities? 

Comment:  Commenters  supported  our 
proposal  to  exempt  short-term  cleanups 
from  being  subject  to  the  emissions 
limitations  and  work  practice  standards 
but  requested  longer  allowable  cleanup 
intervals.  Commenters  argued  that  the 
proposed  7-day  initiation  period  from 
the  time  the  contamination  occurs  and 
30-day  cleanup  period  are  too  short 
because  they  do  not  account  for 
circumstances  beyond  the  control  of  an 
owner  or  operator  which  may  delay 
discover}'  of  the  contamination  or 
completing  the  cleanup  within  30  days. 

Response:  We  reviewed  our  proposed 
regulatory  language  for  the  exemption 
and  concluded  that  the  proposal  does 
not  accurately  reflect  our  intent. 
Therefore,  we  have  written  in  the  final 
rule  the  approach  we  use  to  implement 
the  exemption.  This  approach  preserves 
our  original  intent  as  to  which  site 
remediations  warrant  exemption  as  well 
as  addresses  the  concerns  raised  by 
commenters  regarding  the  situations 
when  a  short-term  site  remediation 
takes  longer  to  complete  than  initially 
planned  and  extends  beyond  the 
allowable  time  interval  because  of 
circumstances  beyond  their  control. 

The  purpose  of  the  final  Site 
Remediation  NESHAP  is  to  control 
organic  HAP  emissions  released  to  the 
atmosphere  during  site  remediations. 
Organic  HAP  emissions  from  in-situ 
treatment  processes  primarily  occur 
when  an  air  or  gas  stream  from  the 
remediation  process  is  exhausted  to  the 
atmosphere.  Organic  HAP  emissions  can 
be  released  from  extraction  or 
excavation  of  contaminated  material 
and  the  subsequent  handling,  treatment, 
and  disposal  of  these  materials.  The 
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fniissiniis  di)  [lilt  ii(:f:ur  prmr  tn  thi'  tiini' 
that  these  rcmt'diatiDn  activitu-s  ac.tu.ilK 
start 

We  rt'i  i)i;iii^t'  tliat  ai  ti\  iti>'s  lu'tcssarv 
tn  plan,  arrani^f.  and  sclu'ihih'  thf  site 
rfmodidtion  niav  take  innri'  than  M) 
davs,  AUi).  UP  recognize  that  tliere  may 
he  delavs  in  starting  the  site  rf-mediation 
due  to  circumstances  he\  imd  the  rnntrnl 
I'f  a  site  Dwner  nr  i  ipt'iatui  sut  h  as 
waiting  for  neiessar\  permit  approvals 
from  a  State  ur  local  agency,  or 
scheduling  of  personnel  or  equipment 
(ontrarted  tn  (  urnplete  the  cleanup 
wnrk 

Furtlierninre.  a  site  remediation  does 
nut  (i(  (  ur  untd  a  source  of  actual  or 
piitential  hazardous  substance 
contamination  is  dis(  nvered  In  man\ 
cases,  when  the  i  (intammation  is 
discovered  ma\  nut  be  the  same  time 
that  the  contamination  occurs.  For 
example,  the  new  owner  or  operator  of 
a  site  mav  disco\er  a  contaminated 
source  requiring  remediation  that 
occurred  years  earlier  due  to  improper 
practices  of  the  pre\ious  site  owner.  We 
recognize  that  in  many  situations  it  is 
difficult,  if  not  impossible,  for  facility 
uwners  ami  operators,  as  well  as 
enforc:ement  pers(5nnel.  to  verifv 
w  hether  a  '4i\en  site  remediation  is 
initiateti  within  7  days  of  the 
I  ont.inimation  occurring.  Therefore,  we 
det  ided  to  eliminate  any  conditional 
retiuirements  for  the  exemption  related 
t(i  when  the  contamination  occurred. 
Instead,  if  is  more  appropriate  and 
[)rai  tu  al  to  base  the  time  limit  for  the 
short-term  exemption  on  the  period  that 
the  on  site  work  is  performed  for  those 
acti\  ities  with  the  actual  potential  to 
emit  HAP. 

Fur  the  final  Site  Remediation 
.N'ESHAP.  we  adopted  the  approach  of 
exempting  short-term  site  remediations 
that  can  be  completed  within  a  given 
number  of  consecutive  calendar  days  as 
determined  from  the  day  that  any  action 
is  first  initiated  that  removes,  destroys, 
degrades,  transforms,  immobilizes,  or 
otherwise  manages  the  remediation 
materials  In  adopting  this  approach,  we 
exclude  those  activities  that  need  to  be 
completed  to  perform  a  site  remediation 
hut  are  not  responsible  for  the 
generation  of  HAP  emissions  from  site 
rt'inediafions.  namely:  activities 
requireri  tn  nharat  terize  the  type  and 
extent  uf  the  c  untamination  by 
collecting  and  anaUzing  samples,  to 
obtain  any  permits  required  by  State  or 
local  authorities  to  conduct  the  site 
remediation,  to  schedule  workers  and 
necessarv  eciuipment,  and  to  arrange  for 
any  contractor  assistance  in  performing 
the  site  remediation 

Given  our  revised  reoulatur\  afijjroach 
for  the  short-term  site  remfdiatiun 


exemption,  we  ie-e\aluated  the 
ina\inuini  time  inter\al  .ippropriate  for 
the  ••xeiiiiitiun.  We  proposed  a 
rnaxiiiiuin  time  interval  of .)()  days  t(jr 
the  exemption  This  proposed  time 
inter\al  hk  hided  time  to  complete  those 
sam[ilinL;.  }il. inning,  and  sc  heduling 
activities  til, It  needed  to  perform  a  site 
remedhitiuii  hut  are  not  part  of  the 
phvsic  ai  activities  whic  h  cause  HAP  to 
be  emitted  at  the  cleanup  site.  Under  the 
final  rule,  the  exemption  is  based  on  the 
time  interval  required  to  com[)lete  niih 
those  reni'-diation  acti\  ities  that 
actualU'  eiiiit  or  ha\e  a  potential  to  emit 
HAP.  VVe  believe  that  the  phvsical  part 
of  the  site  rcwnediations  \\r  intend  for 
this  exemption  to  afipK  i  an  re.isonabU 
be  completed  within  a  period  much 
shorter  than  30  days  [e.g.,  1  week.  14 
days).  However,  there  are  situations 
where  <i  reinedi.ition  at  a  particular  site 
whu  h  iiorinalh  shuuld  be  c  ompleted 
within  t^ese  shorter  periods  i:annot  he 
due  to  tac  tors  bevnnd  the  control  of  the 
ownei  ui  uper.itur  th.it  (  urtail  or  delay 
the  reinedi.itiun  acti\  itii's  (such  <is 
severe  we.ither  <n  iii.u  hiiu?r\' 
breakdowns).  Therefore,  we  decidcni 
that  selecting  a  maximum  time  inter\  al 
of  30  days  for  the  exemption  will  allow 
a  sufficient  period  to  complete  the  t\  pes 
of  cleanups  we  intend  for  this 
exemption  to  apply  to  ,iiid  tu  pruvide  a 
reasonable  amount  of  leeuav  to  ac  <  ount 
for  any  unforeseen  circunist.incc-s  that 
may  develop  at  a  site 

Finallv.  it  is  our  intention  that  tht^ 
siiort-term  exemption    inK  be  aiijilicable 
to  those  site  remediations  tor  which  the 
cleanup  of  the  entire  contaminated  area 
at  the  site  can  be  completed  within  M) 
consecutive  days.  The  exemption  is  nut 
intended  to  be  used  for  longer  term 
cleanups  of  contaminated  areas  whereby 
the  remediation  activities  at  the  site  are 
started,  stopped,  and  then  re-started  in 
a  series  of  intervals  with  durations  less 
than  30  days  per  interval  for  whu  h  the 
total  time  of  all  of  the  intervals  required 
to  complete  the  site  remediation 
exceeds  a  total  of  30  da\  s 

/.  How  Does  the  Final  Rule  Apply  to 
Rempciintion  Mnturicils  Sent  Off-Site 
From  Affected  Facilities? 

Co/n/nenf.- Commenters  opposed  the 
proposed  rule  requirements  on  the 
transfer  of  remediation  material  to 
another  party  or  site.  The  i  omnienters 
asserted  th.it  prnjiused  recjuirements  are 
unnecessariK  burdensume  on  both  the 
sliipjune  ,tnd  receiving  parties. 
Furthenuure,  recjiiiring  uvvners  and 
operaturs  tu  submit  a  written 
certification  of  intent  to  ccimplv  with 
the  final  rulc!  adds  paperwork  with  little 
ornoenvironinent.il  uj  health  benefit 
The  requirements  ,dsu  1m\  e  the 


potential  to  be  an  especially 
Inirdensome  task  for  the  off-site  facility 
that  are  now  an  area  source. 

Response:  The  objective  of  a  site 
remediation  is  to  mitigate  a  detected 
risk  to  public  health  or  the  environment 
b\'  successfully  completing  the  cleanup 
of  an  area  contaminated  by  a  hazardous 
substance.  .At  many  remediation  sites, 
the  contaminated  material  is  excavated 
or  extrac:ted  and  then  shipped  to 
another  site  for  treatment  or  disposal. 
Simpi\  moving  cimtaminated  material 
containing  organic;  HAP  from  the 
cdeanup  site  to  another  site  across  town 
or  in  another  community  does  noi 
address  the  potential  for  these  HAP  to 
be  emitted  to  the  ,ur  and.  subsequently, 
pose  a  risk  to  public:  health  or  the 
environment.  It  merely  transfers  the  risk 
to  anothc^r  locale.  Nor  does  such  a 
practice  reflcH:t  the  maximum  emission 
reduction  ac:hievable.  as  required  bv 
CAA  section  112(dU2)  and  (3).  Thus, 
there  is  a  need  to  ensure  that  those 
remediation  materials  with  the  potential 
to  emit  organic  HAP  are  managed  and 
treated  in  units  using  appropriate  air 
[loilution  controls  n^gardless  of  where 
those  units  are  loc:ated.  To  address  this 
need,  we  are  inc;luciing  in  the  final  Site 
Remc^diation  NESHAP  the  requirement 
that  remediation  material  transferred  to 
another  party  or  shipped  to  another 
fac:ilitv  must  be  managed  ac:cording  to 
the  air  pollution  control  requirements 
specified  in  the  final  rule. 

\Vc!  belicn-e  that  the  transfer  provision 
under  the  final  Sitt?  Remediation 
XFSHAP  does  not  establish 
requirements  that  are  burdimsomc^  on 
either  the  remediation  material  shipping 
ur  receiving  parties.  We  expec:t  that,  for 
nian\  uf  those  situations  where  a 
remediation  material  is  subj(H:t  to  the? 
off-site  transfer  rcHjuirements  under  the 
final  rule,  the  material  will  be  sent  to  a 
fac:ilit\-  that  is  already  complying  with 
subpart  r:)!:)  in  40  C:FR  part  B3  or  a 
hazardous  waste  TSDF  already 
complying  with  the  RCRA  air  standards 
under  subparts  AA.  BB.  and  CC.  of  40 
(;FR  part  2tJ4  or  265.  Tht?  air  pollution 
control  requirements  under  subpart  DD 
in  40  CFR  part  fi3  and  RCRA  TSDF  air 
rules  are  effectivelv  the  same  as  those 
required  under  the  final  Site 
Remediation  N'ESHAP.  Consequently,  it 
is  likely  that  many,  if  not  all.  of  the  sites 
receiving  the  typ(;s  of  remediation 
materials  subject  to  the  off-site  transfer 
requirements  will  already  be  using  the 
necessarv  air  pollution  controls  to 
comph'  with  these;  oth(>r  CAA  and 
RflR.A  air  rules.  Thus,  the  off-site 
transfer  requirements  in  the  final  Site 
Remediation  NESHAP  should  not 
impose  a  neeci  for  these  sites  to 
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purchase  and  install  new  air  pollution 
controls. 

While  off-site  waste  and  recovery 
operations  and  hazardous  waste  TSDF 
already  should  be  properly  equipped  to 
receive  and  manage  remediation 
materials  from  cleanup  sites  subject  to 
the  final  Site  Remediation  NESHAP, 
there  are  no  existing  rules  requiring  all 
owners  and  operators  performing 
cleanups  of  contaminated  materials 
containing  organic  HAP  to  ship  the 
remediation  materials  to  such  facilities. 
It  is  possible  that  there  are  special 
circumstances  where  remediation 
material  is  transferred  to  a  facility  other 
than  a  facility  subject  to  subpart  DD 
under  40  CFR  part  63  or  a  hazardous 
waste  TSDF.  We  also  must  address  the 
potential  for  circumvention  of  the  final 
rule's  purpose  at  a  site  where  the 
remediation  material  is  simply 
excavated  or  extracted  and  then 
intentionally  transferred  outside  the 
site's  legal  boundaries  to  avoid  having 
to  use  air  pollution  controls.  Thus,  the 
level  of  control  reflecting  MACT 
provided  by  subpart  DD  under  40  CFR 
part  63  (and  the  corresponding  RCRA 
subtitle  C  rules  for  air  emissions)  is  not 
necessarily  being  provided  for  all 
remediation  waste  transfer  operations, 
so  a  MACT  standard  would  not  merely 
duplicate  existing  regulatory 
requirements.  In  those  cases  where  an 
off-site  facility  is  receiving  remediation 
material  subject  to  regulation  by  the 
final  Site  Remediation  NESHAP,  but 
units  at  the  facility  currently  are  not 
using  the  air  pollution  controls  required 
by  the  final  Site  Remediation  NESHAP, 
the  facility  owner  or  operator  has  the 
option  of  declining  to  accept  the 
remediation  material  from  the  cleanup 
site  or  installing  the  required  air 
pollution  controls  on  just  those  luiits 
that  manage  the  remediation  material. 

While  it  is  essential  that  the  off-site 
transfer  provision  be  included  in  the 
final  Site  Remediation  NESHAP  to 
ensure  remediation  materials  from 
cleanup  sites  subject  to  the  final  rule  are 
managed  and  treated  in  units  using 
appropriate  air  pollution  controls 
regardless  of  the  units'  location,  we 
have  reviewed  the  proposed 
recordkeeping,  certification,  and 
notification  requirements  associated 
with  the  off-site  transfer  provision.  We 
can  simplify  the  administrative 
requirements  for  the  facility  owners  and 
operators  and  still  effectively  implement 
and  enforce  the  off-site  transfer 
provision.  Therefore,  we  have  written 
the  final  rule  to  simplify  the 
recordkeeping  and  certification 
requirements  for  both  owners  and 
operators  of  facilities  shipping  as  well 
as  receiving  the  remediation  materials. 


Finally,  the  off-site  transfer  provision 
is  not  intended  to  trigger  a  title  V 
permitting  requirement  for  the  owner  or 
operator  of  a  facility  that  currently  is  an 
area  source.  To  address  this  situation, 
we  have  added  in  the  final  rule  an 
explicit  provision  stating  that  the 
acceptance  by  a  facility  owner  or 
operator  of  remediation  material  from 
remediation  site  subject  to  the  final  Site 
Remediation  NESHAP  does  not,  by 
itself,  require  the  facility  owner  or 
operator  to  obtain  a  title  V  permit. 

IV.  Summary  of  Enviroiunental,  Energy, 
and  Economic  Impacts 

We  prepared  estimates  of  the 
environmental,  energy,  and  economic 
impacts  for  the  proposed  rule  based  on 
the  best  information  available  to  us 
including  remediation  waste  quantity 
and  treatment  practice  data  for  the  year 
1997  and  earlier.  No  new  information  or 
data  applicable  to  the  impact  estimates 
were  provided  by  comment ers  on  the 
proposed  rule.  Since  proposal  we  have 
reviewed  our  data  sources  to  determine 
the  availability  of  additional 
information  to  update  and  supplement 
our  original  database  used  for  the 
impact  estimates.  We  concluded  that 
our  original  database  remains  the  best 
available  source  of  information  available 
to  us  for  estimating  impacts  for  the  final 
rule. 

Furthermore,  the  changes  made  since 
proposal  for  the  final  rule  do  not  change 
any  of  the  assumptions  we  made  for  our 
original  impact  estimates.  Therefore,  our 
impact  estimates  for  the  proposed  rule 
remain  valid  and  applicable  for  the  final 
rule.  These  impact  estimates  are 
summarized  below. 

A.  What  Are  the  Air  Emission  Impacts? 

We  estimated  nationwide  organic 
HAP  emissions  from  the  site 
remediations  potentially  subject  to  the 
final  rule  to  be  approximately  1,140  Mg/ 
yr.  Nationwide  VOC  emissions  from 
regulated  sources  are  estimated  to  be 
approximately  7,360  Mg/yr.  (Although 
not  all  VOC  are  organic  HAP,  we  may 
permissibly  note  the  air  benefits  from 
controlling  non-HAP  pollutants  such  as 
VOC  when  considering  a  MACT 
standard.  See  S.  Rep.  101-228, 101st 
Cong.  1st  sess.  172).  We  estimate  that 
implementation  of  the  final  rule  will 
reduce  these  nationwide  air  emissions 
by  approximately  50  percent  to  570  Mg/ 
yr  of  HAP  and  3,680  Mg/yr  of  VOC. 

B.  What  Are  the  Cost  Impacts? 

The  nationwide  total  capital 
investment  cost  and  the  annual 
operating  cost  of  the  control  equipment 
required  to  comply  with  the  final  rule 
are  estimated  to  be  approximately  $18 


million  and  $6  million  per  year, 
respectively.  When  fully  implemented, 
the  final  rule  is  estimated  to  result  in  a 
total  annual  cost  of  approximately  $9 
million  per  year. 

C.  What  Are  the  Economic  Impacts? 

The  final  rule  will  affect  certain 
owners  and  operators  of  facilities  that 
are  major  sources  of  HAP  emissions  and 
at  which  a  site  remediation  is  conducted 
to  clean  up  soils,  groundwaters,  surface 
waters,  or  certain  other  materials 
contaminated  with  one  or  more  of  the 
organic  HAP  listed  in  the  final  rule. 
Because  of  the  nature  of  activities 
regulated  by  the  source  category',  a 
comprehensive  list  of  NAICS  codes 
cannot  be  compiled  for  businesses  or 
facilities  potentially  regulated  by  the 
final  rule.  As  a  result,  the  economic 
impact  analyses  focused  on  a  set  of 
industries  from  the  1997  Biennial 
Reporting  System  (BRS)  database  that 
were  known  to  be  large  quantity 
generators  of  hazardous  waste  and  who 
were  remediating  hazardous  waste  as 
part  of  a  site  remediation.  The  data 
provides  an  adequate  overview  of  the 
potential  impacts  of  the  final  rule. 
However,  we  recognize  that  the  actual 
industries  directly  impacted  by  the  final 
rule  in  the  year  the  final  rule  is 
implemented  cmd  the  costs  incurred  by 
these  industries  may  differ  somewhat 
from  the  set  of  industries  identified  in 
the  1997  BRS  data  and  the  costs 
assigned  to  these  indusmes  for  the 
purposes  of  the  economic  analysis. 

In  general,  we  did  not  find  evidence 
of  significant  impacts  at  the  industry' 
level.  From  the  BRS  data,  over  80 
industries  were  predicted  to  have 
annual  compliance  costs  as  a  result  of 
the  final  rule,  and  15  industries 
accounted  for  91  percent  of  the  national 
compliance  cost  estimate.  We  used  an 
engineering  or  financial  analysis  to 
estimate  impacts,  which  takes  the  form 
of  the  ratio  of  compliance  costs  to  the 
value  of  sales  (cost-to-sales  ratio  (CSR)). 
We  calculated  CSR  for  12  industries  and 
found  all  had  CSR  below  0.02  percent. 
The  CSR  are  less  than  the  lower  quartile 
return  on  sales  for  all  industries  with 
profitability  data  available.  We  did  not 
compute  CSR  for  the  remaining  three 
industries  because  revenue  data  were 
not  available. 

The  CSR  will  likely  overstate  the 
impact  on  firms  and  understate  the 
impact  on  consumers.  The  CSR  assumes 
that  there  are  no  changes  in  the  market 
as  a  result  of  the  higher  costs  of 
production  faced  by  the  firms  and  that 
the  firms  continue  to  produce  the  same 
quantities,  sell  at  the  same  price  and 
absorb  the  full  amount  of  the 
compliance  costs. 
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Small  busines,--  impacts  were 
particularlv  difficult  t(i  assess  because  of 
the  unt.ertainty  over  the  facilities  that 
actuallv  will  he  impacted  hv  the  final 
rule.  As  a  result,  we  concluded  that 
sufficient  data  and  related  information 
did  not  exist  to  conduct  a  small 
business  screening  analysis. 

D  What  Are  the  Snn-Air  HenUh. 
Environmental  and  Energy  Impacts? 

Cltunpliance  with  the  standards  m  the 
final  rule  requires  usini;  types  of  ctjntrol 
equipment  commonly  in  use  to  control 
organic  emissions  from  process  sources 
at  manv  of  the  industrial  facilities  at 
which  site  remediations  are  most  likely 
to  occur.  The  non-air  environmental  and 
energy  impacts  associated  with 
implementing  the  requirements  of  the 
final  rule  primarily  are  e.xpected  to 
result  from  the  operation  of  these 
control  devices.  No  significant  adverse 
water,  solid  waste,  or  energy  impacts  are 
e.xpected  as  a  result  of  the  final  rule. 

V.  Statutory  and  Executive  Order 
Reviews 

A   Executive  Order  12866:  Regulatory 
Plannmg  and  Review 

Under  Executive  (kder  12866  (58  FR 
51735.  October  4.  199.3),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and.  therefore,  subject  to 
review  bv  the  Office  of  Management  and 
Budget  (OMBJ  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  a  "significant  regulatnrv 
action"  as  one  that  is  likelv  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economv  of  Si 00  million  or  more  or 
adversely  affect  in  a  material  way  the 
economv.  a  sector  of  the  economv, 
productivitv.  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governnients  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary' 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  the  final 
rule  is  not  a  "significant  regulaton,- 
action"  under  the  terms  of  Executive 
Order  12866,  and  is.  therefore,  not 
subject  to  OMB  review. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  final  rule  havt^  bt-en 


submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  IJ.S.C. 
3501  et  seq.  The  information  collection 
requirements  are  not  enforceable  until 
t)MB  approves  them. 

The  information  to  be  collected  for 
the  final  Site  Remediation  NESHAP  are 
based  on  notific:ation,  nv^ordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  in  40  CFR 
part  63,  subpart  A),  which  are 
mandatorv  for  all  operators  subject  to 
national  emission  standards.  Thes(; 
ref:ordkeeping  and  reporting 
requirements  are  specificallv  authorized 
by  section  1 14  of  the  CAA  (42  U.S.C. 
7414).  All  inffirmation  submitted  to  the 
EPA  pursuant  to  the  recordkeeping  and 
reporting  requirements  for  which  a 
claim  of  confidentiality  is  made  is 
safeguarded  according  to  EPA  policies 
set  forth  in  40  CFR  part  2,  subpart  B. 

The  final  rule  requires  maintenance 
inspections  of  the  control  devices  but 
would  not  require  an\  notifications  or 
reports  bevond  those  required  by  the 
General  Provisions  in  subpart  A  to  40 
CFR  part  63  The  recordkeeping 
requirements  require  only  the  specific 
information  needed  to  determine 
compliance. 

Thf!  annual  projected  burden  for  this 
information  collecticm  to  owners  and 
(ipcr.itors  of  affi'cted  sources  subject  to 
the  final  rule  (averaged  over  the  first  3 
vears  after  the  effective  date  of  the 
promulgated  rule)  is  estimated  to  be 
341.737  labor-hours  per  year,  with  a 
total  annual  cost  of  S17.7  million  i)er 
year.  These  estimates  include  a  one-time 
performance  test  and  report  (with  repeat 
tests  where  needed),  ontvtime 
submission  of  an  SSMP  with 
semiannual  reports  for  any  event  when 
the  procedures  in  the  plan  were  not 
followed,  semiannual  c()mplianc:e 
reports,  maintenance  inspections, 
notifications,  and  recordkeeping. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  bv  persons 
to  generate,  maintain,  retain,  or  di.sclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needfHl  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  complv  with  any 
previouslv  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9.  When 
this  ICR  is  approved  by  OMB,  the 
Agency  will  publish  a  technical 
amendment  to  40  CFR  part  9  in  the 
Federal  Register  to  display  the  OMB 
control  number  for  the  approved 
information  collection  requirements 
contained  in  the  final  rule. 

C.  Regulatory  Flexibility  Act 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
fiexibility  analysis  in  connection  with 
the  final  rule.  For  purposes  of  assessing 
the  impacts  of  today's  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  A 
small  business  as  defined  by  the  Small 
Business  Administrations'  regulations  at 
13  CFR  121.201:  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  EPA  has  concluded  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  final  Site  Remediation  NESHAP 
sets  minimum  air  standards  under 
authority  of  the  CAA  to  control  HAP 
emissions  to  be  met  if  a  facility  owner 
or  operator  conducts  a  site  remediation 
subject  to  the  final  rule.  The  final  rule 
places  no  requirement  on  any  facility 
owner  or  operator  to  initiate  site 
remediation  activities.  The  duty  for  an 
owner  or  operator  to  conduct  a  site 
remediation  is  established  under  RCRA, 
CERCLA,  State,  or  other  regulatory 
authorities.  Given  that  States  and  other 
parties  often  decide  whether  site 
remediation  activities  are  to  be 
conducted  at  a  given  facility,  it  is 
extremely  difficult,  if  not  impossible,  for 
us  to  predict  how  many  or  what  types 
of  small  entities  will  undertake  such  site 
remediation  activities  and  in  which 
cases  these  activities  will  be  subject  to 
the  final  Site  Remediation  NESHAP. 

While  we  cannot  predict  the  exact 
number  or  types  of  small  entities  that 
will  be  subject  to  the  final  Site 
Remediation  NESHAP,  we  have 
structured  the  final  rule  applicability 
conditions  and  threshold  levels  to 
minimize  any  impacts  on  those  small 
businesses  that  do  conduct  site 
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remediations.  The  final  rule  only 
applies  to  those  site  remediations 
conducted  at  a  facility  that  is  both  a 
major  source  of  HAP  emissions  {as 
defined  in  CAA  section  112)  and  where 
there  are  other  non-remediation 
stationary  souftes  at  the  facility  that 
meet  one  of  the  affected  source 
definition  specified  for  a  soiu-ce 
category  which  is  regulated  by  another 
subpart  under  40  CFR  part  63.  The 
facilities  that  meet  these  applicability 
conditions  tend  to  be  large  businesses. 

Furthermore,  types  of  site 
remediations  typically  expected  to 
occur  at  small  businesses  are  not  subject 
to  the  final  Site  Remediation  NESHAP. 
For  example,  we  specifically  exclude 
from  the  final  rule  applicability  those 
site  remediations  to  clean  up 
contamination  resulting  fi'om  leaking 
undergiound  storage  tanks  at  a  gasoline 
service  station,  farm,  or  residential  site 
(remediation  activities  at  these  sites 
were  found  not  to  exceed  the  threshold 
HAP  emission  levels  required  to  be 
designated  a  ma")or  source).  Also,  we 
expect  that  the  applicable  thresholds  for 
those  site  remediations  required  to  use 
air  pollution  controls  under  the  final 
Site  Remediation  NESHAP  apply  to  few, 
if  any,  facilities  that  are  small 
businesses.  For  example,  use  of  air 
pollution  controls  are  not  required 
under  the  final  rule  for  those  site 
remediations  that  physically  can  be 
completed  within  30  days  or  for  which 
total  quantity  of  organic  HAP  contained 
in  the  extracted  remediation  material  is 
less  than  1  Mg. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least-burdensome 
alternative  that  achieves  the  objectives 
of  the  final  rule.  The  provisions  of 
section  205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 


adopt  an  alternative  other  than  the  least- 
costly,  most  cost-effective,  or  least- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  the  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  the  final 
rule  does  not  contain  a  Federal  mandate 
that  may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  1  year.  The 
maximum  total  annual  cost  of  the  final 
rule  for  any  year  has  been  estimated  to 
be  about  $24  million.  Thus,  the  final 
rule  is  not  subject  to  the  requirements 
of  sections  202  and  205  of  the  UMRA. 
In  addition,  the  EPA  has  determined 
that  the  final  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments 
because  it  contains  no  requirements  that 
apply  to  such  governments  or  impose 
obligations  upon  them.  Therefore,  the 
final  rule  is  not  subject  to  the 
requirements  of  section  203  of  the 
UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132  (64  FR  43255. 
August  10,  1999)  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

The  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direcv  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 


Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  the 
final  rule. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175  (65  FR  67249. 
November  9,  2000)  requires  us  to 
develop  "an  accountable  process  to 
ensure  meaningful  and  timely  input  bv 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications." 

We  have  concluded  that  the  final  Site 
Remediation  NESHAP  may  have  tribal 
implications  since  the  types  of  site 
remediation  activities  subject  to  the 
final  rule  potentially  could  be 
conducted  on  tribal  lands.  However,  we 
are  not  aware  of  any  specific 
remediation  activities  on  tribal  lands 
presently  being  conducted  that  would 
be  subject  to  the  final  rule.  If  a  site 
remediation  subject  to  the  final  rule  is 
initiated  on  tribal  lands  in  the  future,  it 
will  neither  impose  substantial  direct 
compliance  costs  on  tribal  governments, 
nor  preempt  Tribal  law.  Thus,  the 
requirements  of  sections  5(b)  and  5(c)  of 
the  Executive  Order  do  not  apply  to  the 
final  rule. 

In  the  spirit  of  Executive  Order  13175. 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  tribal  governments,  we  nonetheless 
made  attempts  to  invite  tribal 
representatives  to  participate  in  the 
rulemaking  activities  early  in  the 
process  of  developing  the  final  rule  to 
permit  them  to  have  meaningful  and 
timely  input  into  its  development.  We 
contacted  tribal  representatives  and 
groups  directly  to  notify  them  of  the 
final  rule  development  activity  and  to 
solicit  their  participation.  At  proposal, 
we  specifically  requested  comment  on 
the  proposed  rule  from  tribal  officials. 
No  tribal  representatives  requested  to 
participate  in  the  rulemaking  process, 
and  we  received  no  comments  on  the 
proposed  rule  from  any  tribal 
government. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant,"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
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the  planned  rule  on  children  and 
explain  whv  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatorv  actions  that  are  based  on 
health  or  safetv  risks,  such  that  the 
analvsis  required  under  section  .5-501  nf 
the  Executive  Order  has  the  potential  to 
influence  the  regulation  The  final  rule 
is  not  subject  to  Executive  Order  13045 
because  it  is  based  on  technology 
performance  and  not  on  health  or  safety 
risks   No  children's  risk  analvsis  was 
performed  because  no  alternative 
technologies  exist  that  would  provide 
greater  stringency  at  a  reasonable  cost 
Furthermore,  the  final  rule  has  been 
determined  not  to  be  ■economicallv 
significant  "  as  defined  under  Executive 
Order  12866. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

The  final  rule  is  not  subject  to 
Executive  Oder  13211  (66  FR  28355. 
Mav  22,  2001)  because  it  is  not  a 
significant  regulatorv  action  under 
Executive  Order  12866 

/.  Xational  Technology  Transfer 
x^dvancement  Act 

Section  12(d)  of  the  National 
Technologv  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Public  Law  No. 
104-1 13;  15  U.S.C.  272  note)  directs  the 
EPA  to  use  voluntarv'  consensus 
standards  in  their  regulatory  and 
procurement  activities  unless  to  do  sn 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical  Voluntdr\ 
consensus  standards  are  technical 
standards  (eg  .  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices!  developed  nr 
adopted  bv  one  or  more  voluntarv 
consensus  bodies  The  \'TT.\,\  direr  ts 
EPA  to  provide  C.ongress.  through 
annual  rfeports  to  the  (Office  of 
Management  and  Budget  (OMBI.  with 
erxplanations  when  an  agencv  does  not 
use  available  and  applicable  voluntar\ 
consensus  standards. 

The  final  rule  involves  technical 
standards.  The  EPA  cites  the  following 
standards  in  the  final  rule:  EPA 
Methods  1,  lA,  2,  2A,  2C,  2D.  3,  4.  9, 
18  (total  organic  HAP  or  total  organic 
compounds).  21.  22.  25.  25A.  25D.  25E. 
27.  305.  316  of  40CFR  part  60  appendix 
A,  and  Method  9095A  in  ,SVV  846.   Test 
Methods  for  Evaluating  Solid  Waste. 
Physical/C'hemical  Methods 
Consistent  with  the  NTT.A.-\,  the  EPA 
conducted  searches  to  identify 
voluntarv  consensus  standards  in 


addition  to  these  EPA  methods.  No 
applicable  voluntarv  consensus 
standards  were  identified  for  EPA 
Methods  lA.  2A,  20.  9,  21,  22,  25D, 
25E.  27.  305,  316,  and  SVV  846  Method 
9095A.  The  searc:h  and  review  results 
have  been  documented  and  are  placed 
in  the  docket  (Docket  ID  No.  OAR- 
2002-0021)  for  the  final  rule. 

The  search  for  emissions 
measurement  procedures  identified  10 
other  voluntarv  consensus  standards. 
The  EPA  determined  that  eight  of  these 
10  standards  identified  for  measuring 
emissions  of  the  HAP  or  surrogates 
subject  to  emission  standards  in  the 
final  rule  were  impractical  alternatives 
to  EP.-\  test  methods  for  the  purposes  of 
the  final  rule.  Therefore.  EPA  does  not 
intend  to  adfipt  these  standards  for  this 
purpose.  (See  Docket  ID  No.  OAR  2002- 
0021.) 

Sections  63.7940  through  63.7944  to 
the  final  Site  Remediation  NESHAP 
specifv  the  EPA  testing  methods  to  be 
used  for  demonstrating  riimpliance  with 
the  final  rule  requirements.  I'nder 
i?«?  63.7(f)  and  63.8(f)  of  subpart  A  of  the 
General  Provisions,  a  source  may  apply 
to  EPA  for  permission  to  use  alternative 
test  methods  or  alternative  monitoring 
requirements  in  place  of  anv  of  the  EP,-\ 
testing  methods,  performance 
specific  atioas.  or  procedures. 

/.  CongressinnnI  Review  Act 

The  Oongressional  Review  Act,  5 
U.S.C.  M)\  et  seq  .  as  added  bv  the  Small 
FUisiness  Regulatorv  Enforc  ement  Act  of 
1996.  generallv  provides  that  before  a 
rule  mav  take  effect,  the  agencv 
promulgating  the  rule  must  submit  a 
rule  report,  whu  h  includes  a  copy  of 
the  rule,  to  each  House  id  the  (iongress 
and  to  the  f'onifitroller  Cleneral  of  the 
United  States  The  EPA  will  submit  a 
repdrt  containing  the  final  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  US   House  of 
Representatives,  and  the  Comptroller 
General  of  the  L'nited  States  prior  to 
public:ation  of  the  final  rule  in  the 
Federal  Register  The  final  rule  is  not  a 

rn<i)()r  rule"  as  defined  by  5  U.S.(^. 
804(2). 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection,  .Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements 

Dritt'd    .\ut!n>-l  2il.  200  f 
Marianne  l.amonl  Horinko. 
Acting  Administrator. 

m  For  the  reasons  stated  in  the  preamble, 
title  40,  chapter  I,  part  63.  of  the  Code  of 
the  Federal  Regulations  is  amended  as 

follows: 


PART  63— {AMENDED] 

■  1 .  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

■  2.  Part  63  is  amended  by  adding 
subpart  GGGGG  to  read  as  follows: 

Subpart  GGGGG — National  Emission 
Standards  for  Hazardous  Air 
Pollutants:  Site  Remediation 

Sec 

What  This  Subpart  Covers 

63.788a    What  is  the  purpose  of  this 

subpart'' 
H;i.78Kl      .\m  1  subjei  t  to  this  subpart? 
H.3  7882     What  site  remediation  sourc:es  at 

mv  fac:ihty  docs  this  subpart  affect? 
r>.f.788.T     When  do  I  have  to  c.omply  with 

this  subpart' 

General  Standards 

6.3  7884     What  arc  the  general  standards  I 

must  meet  for  eac  h  site  remediation  with 

affected  sources? 
h,!.788,T     What  are  the  general  standards  I 

must  meet  for  my  affected  process  vents? 
6:17886     What  are  the  general  standards  I 

must  meet  for  mv  affee:ted  remediation 

material  management  units? 
63  7887     What  are  the  general  standards  I 

must  mtu't  for  mv  affet:ted  equipment 

leak  sources' 
6:5.7888     H(nv  do  I  implement  this  rule  at 

mv  fa(  ilitv  using  the  c:ross-referenced 

requirements  in  other  subparts' 

Process  Vents 

6.3.7840     What  emissions  limitations  and 
work  practic  e  standards  must  I  meet  for 
pro(  ess  vents' 

6:i.7891     How  do  1  demonstrate  initial 
(  omplianc  e  with  the  emissions 
limitations  and  work  prac  tic  e  slandarcis 
for  process  vents? 

63.7892  What  are  my  inspection  and 
monitoring  requirements  for  proc:ess 
vents' 

63.7893  How  do  I  demonstrate'  continuous 
compliance  with  the  emissions 
limitations  and  work  prac;tic:e  standards 
for  process  vents? 

Tanks 

63.789.5     What  emissions  limitations  and 
work  prac  tic  v  standards  must  1  meet  for 
tanks? 

63.7896  How  do  I  demonstrate  initial 
complianc:e  with  the  emissions 
limitations  and  work  practice  standards 
for  tanks? 

63.7897  What  are  my  inspection  and 
monitcjring  requirements  for  tanks? 

6. i. 7898     How  do  I  demonstrate  continuous 
c:omplianc:e  with  the  emissions 
limitations  and  work  practice  standards 
for  tanks? 

Containers 

6:i  7900     What  emissions  limitations  and 
work  prac:tic:e  standards  must  1  meet  for 
containers? 

63.7901     How  do  1  demonstrate  initial 
complianc:e  with  the  emissions 
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limitations  and  work  practice  standards 

for  containers? 
B.1.7902     What  are  my  inspection  and 

monitoring  requirements  for  containers? 
fi:^790:i     How  do  I  demonstrate  continuous 

c:onipliaiu:e  with  the  emissions 

limitations  and  work  practice  standards 

for  containers? 

Surface  Impoundments 

():i.7903     What  emissions  limitations  and 

\\  (Trk  practice  standards  must  I  meet  for 

suifa(  e  impoundments? 
53.7906     How  do  I  demonstrate  initial 

compliance  with  the  emissions 

limitations  and  work  practice  standards 

for  surface  impoundments? 
(i.'i.7907     What  are  my  inspection  and 

monitoring  requirements  for  surface 

im[K)undments? 
63.7908     How  do  1  demonstrate  continuous 

(  ompliance  with  the  emissions 

limitations  and  work  practice  standards 

for  surface  impoundments? 

Separators 

63.7910     Wiiat  emissions  limitations  and 
work  practice  standards  must  I  meet  for 
separators? 

1)3.791 1     How  do  I  demonstrate  initial 
(  onijjliance  with  the  emissions 
limitations  and  work  practice  standards 
tor  separators? 

63  7912     What  are  my  inspection  and 

monitoring  requirements  for  separators? 

63.7913     How  do  I  demonstrate  continuous 
( ompliaiue  with  the  emissions 
limitations  and  work  practice  standards 
lor  se[)arators? 

Transfer  Systems 

63  7915     What  emissions  limitations  and 
work  prac  tice  standards  must  I  meet  for 
Iraiisler  systems? 

63.7916  How  do  1  demonstrate  initial 
compliance  with  the  emissions 
limitations  and  work  practice  standards 
lor  transfer  s\stems? 

63.7917  What  are  m\'  inspection  and 
monitoring  requirements  for  transfer 
s\  stems? 

1)3.7918     How  do  i  demonstrate  continuous 
((impliance  with  the  emissions 
limitations  and  work  practice  standards 
for  transfer  systems? 

Equipment  Leaks 

()3.792()     What  emissions  limitations  and 
work  practice  standards  must  1  meet  for 
equipment  leaks? 

63.7921  How  do  I  demonstrate  initial 
compliance  with  the  emissions 
limitations  and  work  practice  standards 
lor  equipment  leaks? 

63.7922  How  do  1  demonstrate  continuous 
I  ompliance  with  the  emissions 
limitations  and  work  practice  standards 
for  equipment  leaks? 

Closed  Vent  Systems  and  Control  Devices 

63.7925  What  emissions  limitations  and 
work  [)ractice  standards  must  I  meet  for 
closed  vent  systems  and  control  devices? 

63.7926  How  do  I  demonstrate  initial 
compliance  with  the  emissions 
limitations  and  work  practice  standards 


for  closed  vent  systems  and  control 
devices? 

63.7927  What  are  my  inspection  and 
monitoring  requirements  tor  closed  vent 
systems  and  control  devices? 

63.7928  How  do  I  demonstrate  tontinuous 
compliance  with  the  emissions 
limitations  and  work  practice  standards 
for  closed  vent  systems  and  control 
devices? 

General  Compliance  Requirements 

63.7935  What  are  my  general  requirements 
for  complying  with  this  subpart? 

63.7936  What  requirements  must  I  meet  if 

I  transfer' remediation  material  off-site  to 
another  facility? 

63.7937  How  do  1  demonstrate  initial 
compliance  with  (he  giMieral  standards? 

63.7938  How  do  1  demonstrate  continuous 
compliance  with  the  general  standards? 

Performance  Tests 

63.7940  By  what  date  must  I  conduct 
performance  tests  or  other  initial 
compliance  demonstrations' 

63.7941  How  do  I  condui  t  a  pertormance 
test,  design  evaluation,  or  other  type  of 
initial  compliance  demonstration? 

63.7942  When  must  1  conduct  subsequent 
performance  tests? 

63.7943  How  do  I  determine  the  average 
V'OHAP  t:onc;entration  of  m\-  remediation 
material? 

63.7944  How  do  I  determine  the  maximum 
HAP  \apor  pressure  of  mv  remediation 
material? 

Continuous  Monitoring  Systems 

63.7945  What  are  my  monitoring 
installation,  operation,  and  maiiitenan(  e 
requirements? 

63.7946  How  do  I  monitor  and  collect  data 
to  demonstrate  continuous  compliance? 

63.7947  What  are  m\  monitoring 
alternatives? 

Notiflcations,  Reports,  and  Records 

63.7950  What  notili(,atioiis  must  I  ^uhiiul 
and  when? 

63.7951  What  reports  must  1  submit  and 
when? 

63.7952  What  records  must  1  kee]i' 

63.7953  In  what  form  and  how  long  must  1 
ke'ej:  m\  records?  ' 

Other  Requirements  and  Information 

63.7955  What  parts  of  the  Clenerai 
Provisions  applv  to  me? 

63.7956  Who  implements  and  enlortes  this 
subpart? 

63.7957  What  definitions  applv  to  this 
subpart? 

Tables  to  Subpart  GGGGG  of  Part  63 

Table  1  to  Subpart  GGCXiC;  of  Part  63— List 
of  Hazardous  Air  Pollutants 

Table  2  to  Subpart  GCiGGG  of  Part  ()3— 
Control  Levels  as  Required  by 
^  63.7895(a)  for  Tanks  Managing 
Remediation  Material  with  a  Maximum 
H.AP  Vapor  Pressure  Less  Than  76. (i  kJ-'a 

Table  3  to  Subpart  (XiGGG  of  Part  63— 
Applicability  of  General  Provisions  to 
Subpart  GGGGG 


What  This  Subpart  Covers 

§  63.7880    What  is  the  purpose  of  this 
subpart? 

This  subpart  establishes  national 
emissions  limitations  and  work  practice 
standards  for  hazardous  air  pollutants 
(HAP)  emitted  from  site  remediation 
activities.  This  subpart  also  establishes 
requirements  to  demonstrate  initial  and 
continuous  compliance  with  the 
emissions  limitations  and  work  practice 
standards. 

§  63.7881     Am  I  subject  to  this  subpart? 

(a)  This  subpart  applies  to  you  if  you 
own  or  operate  a  facility  at  which  you 
conduct  a  site  remediation,  as  defined 
in  §  63.7957;  and  this  site  remediation, 
unless  exempted  under  paragraph  (b)  or 
(c)  of  this  section,  meets  all  three  of  the 
following  conditions  specified  in 
paragraphs  (a)(1)  through  (3)  of  this 
section. 

(1)  Your  site  remediation  cleans  up  a 
remediation  material,  as  defined  in 
§63.7957. 

(2)  Your  site  remediation  is  co-located 
at  your  facility  with  one  or  more  other 
stationary  sources  that  emit  HAP  and 
meet  an  affected  source  definition 
specified  for  a  source  category  that  is 
regulated  by  another  subpart  under  40 
CFR  part  63.  This  condition  applies 
regardless  whether  or  not  the  affected 
stationary  source(s)  at  your  facility  is 
subject  to  the  standards  under  the 
applicable  subpart(s). 

(3)  Your  facility  is  a  major  source  of 
HAP  as  defined  in  §63.2.  A  major 
source  emits  or  has  the  potential  to  emit 
any  single  HAP  at  the  rate  of  10  tons 
(9.07  megagrams)  or  more  per  year  of 
any  HAP  or  any  combination  of  HAP  at 
a  rate  of  25  tons  (22.68  megagrams)  or 
more  per  year.  All  emissions  of  HAP 
from  every  source  at  vour  facility  (i.e.. 
both  the  site  remediation  activity  and  all 
other  facility  activities)  must  be 
considered  in  making  this  calculation. 

(b)  \'ou  are  not  subject  to  this  subpart 
if  vour  site  remediation  qualifies  for  an\' 
of  one  of  the  exemptions  listed  in 
paragraphs  (b)(1)  through  (6)  of  this 
section. 

(1)  Your  site  remediation  is  not 
subject  to  this  subpart  if  the  site 
remediation  only  cleans  up  material  that 
does  not  contain  any  of  the  HAP  listed 
in  Table  1  of  this  subpart. 

(2)  Your  site  remediation  is  not 
subject  to  this  subpart  if  the  site 
remediation  will  be  performed  under 
the  authoiity  of  the  Comprehensive 
Environmental  Response  and 
Compensation  Liability  Act  (CERCLA) 
as  a  remedial  action  or  a  non  time- 
critical  removal  action. 

(3)  Your  site  remediation  is  not 
subject  to  this  subpart  if  the  site 
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remediation  will  be  periornu'd  under  a 
Resource  Conservation  and  Recovery 
Act  (RCRA)  corrective  action  conducted 
at  a  treatment,  storage  and  disposal 
facilitv  (TSDF)  that  is  either  required  by 
\  our  permit  issued  by  either  the  LI.S. 
Environmental  Protection  Agency  (EPA) 
or  a  State  program  authorized  by  the 
EPA  under  RCRA  suction  3006;  required 
bv  orders  authorized  under  RCRA;  or 
ii-quired  bv  orders  authorized  under 
RCRA  section  7003. 

(4)  Your  site  remediation  is  not 
subject  to  this  subpart  if  the  site 
remediation  is  conducted  at  a  gasoline 
ser\ice  station  to  clean  up  remediation 
material  from  a  leaking  underground 
storage  tank. 

(5)  Your  site  remediation  is  not 
subject  to  this  subpart  if  the  site 
remediation  is  conducted  at  a  farm  or 
residential  site. 

(6)  Your  site  remediation  is  not 
subject  to  this  subpart  if  the  site 
remediation  is  conducted  at  a  research 
and  development  facility  that  meets  the 
requirements  under  Clean  Air  Act 
[CAA)  section  112(c)(7). 

(c)  Your  site  remediation  is  not 
subject  to  this  subpart,  e.xcept  for  the 
recordkeeping  requirements  specified  in 
this  paragraph,  if  the  site  remediation 
meets  the  all  of  the  conditions  in 
})dragraphs  (c)(1)  through  (3)  of  this 
section. 

(1)  Before  beginning  the  site 
remediation,  you  determine  for  the 
remediation  material  that  you  will 
excavate,  extract,  pump,  or  otherwise 
remove  during  your  site  remediation 
that  tlie  total  quantity  of  the  HAP  listed 
in  Table  1  of  this  subpart  which  is 
contained  in  the  material  is  less  than  1 
megagram  per  year  (Mg/yr). 

(2)  You  prepare  and  maintain  at  your 
facilitv  written  documentation  to 
support  your  determination  of  the  total 
HAP  quantitv  used  to  demonstrate 
ciimpliance  with  paragraph  (c)(1)  of  this 
section.  This  documentation  must 
include  a  description  of  your 
methodology  and  data  you  used  for 
determiniriij  the  total  Fi.\P  content  of 
the  materidl 

(3)  This  exemption  may  be  applied  to 
more  than  one  site  remediation  at  your 
facilitv  provided  that  the  total  quantitv 
of  the  HA!'  listed  in  Table  1  of  this 
subpart  tor  all  of  your  site  remediations 
exempted  under  this  provision  is  less 
than  1  Mg  \r 

id)  \'our  sitt>  remediation  i>  not 
sub|ec:t  to  the  requirements  of  this 
Mtijpart  if  all  remediation  activities  at 
\our  fac  ilitv  subiect  to  this  subpart  are 
completed  and  \oii  liave  notified  the 
.Administrator  in  writiny  that  all 
remediation  a(.ti\ities  subiri  t  to  thl^ 
subparl  are  i  oniplfted    \nu  rml^t 


maiiitdin  records  uf  compliance,  in 
a(  cordance  with  §6.)  7*),'>J.  for  each 
remediation  activitv  that  was  suhjet  t  to 
this  subpart.  All  future  remediation 
activitv  meeting  the  applicability 
criteria  in  this  section  must  comply 
with  the  requirements  of  this  subpart. 

§63  7882     Wliat  site  remediation  sources  at 
my  facility  does  this  subpart  aflect? 

(a)  This  subpart  applies  to  e.n  h  new 
reconstructed,  or  existing  affei  te<i 
source  for  your  site  remediation  as 
designated  by  paragraphs  (a)(1)  thrfumh 
(3)  of  this  section. 

(1)  Process  vents.  The  affected  source 
is  the  entire  group  of  process  vents 
associated  with  the  in-situ  and  ex-situ 
remediation  processes  used  at  your  site 
to  remove,  destroy,  degrade,  transform, 
or  immobilize  hazardous  substances  in 
the  remediation  material  subject  to 
remediation.  Examples  of  such  in-situ 
remediation  processes  includ''  hut   ir' 
not  limited  to,  soil  vapor  extrai.lioii  and 
bioremediation  processes.  Examples  ot 
such  ex-situ  remediation  processes 
include  but  are  not  limited  to.  tfiermal 
desorption,  bioremediation,  and  air 
stripping  processes. 

(2)  Rfmcdiation  materia] 
management  units.  Remediation 
material  management  unit  means  a  tank, 
surface  impoundment,  container,  oil- 
water  separator,  organic-water  separator, 
or  transfer  system,  as  defined  in 
§63.7957,  and  is  used  at  your  site  to 
manage  remediation  material.  The 
affected  source  is  the  entire  group  of 
remediation  material  management  units 
used  for  the  site  remediations  at  your 
site.  For  the  purpose  of  this  subpart,  a 
tank  or  container  that  is  also  equipped 
with  a  vent  that  serves  as  a  process  vent, 
as  defined  in  §63.7957.  is  not  a 
remediation  material  management  unit. 
but  instead  this  unit  is  considered  to  be 
a  process  vent  affected  source  under 
paragraph  (a)(1)  of  this  section. 

(3)  Equipment  Ircikfi.  The  affected 
source  is  the  entire  ^roup  ot  equipnu'iit 
compcments  (piini[i^,  \al\e-,.  t't(..)  used 
to  mana>;e  remediation  materials  and 
meeting  both  of  the  (  ouditions  spei.ified 
in  paragraphs  (a){.J)(i)  and  ui)  ot  this 
section.  If  either  of  these  i  onditions  do 
not  apply  to  <in  equipment  i umponent. 
then  that  component  is  not  part  of  the 
affected  source  tor  eququnent  leaks 

(i)  The  equipment  cDmpoiient 
contains  or  contac:ts  remediation 
iiMtt'rial  having  a  concentration  ot  total 
HAP  listed  in  Table  1  of  this  subpart 
equal  to  or  t;itMtfr  th.m  10  percent  h\ 
weight 

'ii!  The  ecjuipment  oomponeiit  is 
intended  to  operate  for  :U)()  hours  or 
more  duniii;  a  i  alendar  \ear  in 


remediation  material  ser\ice.  as  defined 
m  t?6:?.7q,'i7 

(h)  Each  aftected  source  for  your  site 
IS  exist  lilt;  il  \ou  (  ommfmced 
constriH  tioii  or  rec  iinstriK  tion  of  the 
affei  ted  soun  e  before  Iui\'  :■)().  2002. 

'I  '  K,i(  h  .iffet  ted  source  for  your  site 
IS  new  if  \iiii  (  iiiiimenced  construction 
or  rec  onstriH  tioii  ot  the  affected  sourc:e 
on  or  aher  Iul\  M).  2002.  .An  affected 
--I  uiK  e  is  re(  I  iiistriK  ted  if  it  meets  the 
definition  of  recoi'struf tion  in  ^H.^.2 

§  63.7883    When  do  I  have  to  comply  with 
this  subpart? 

la)  If  \(iu  ha\e  an  existing  affec  ted 
source.  \'ou  must  compK'  \\  ith  eai  li 
emission  limitation,  work  practice 
standard,  and  oper<ilion  and 
mainteii.uH  e  recjuirement  in  this 
subpart  that  ,ip|)lies  to  \ou  no  later  than 
Octobt^r  y.  2U0b. 

(b)  If  you  have  a  new  atfec  ted  source 
that  manages  remediation  material  other 
th.ui  a  radioac  tne  mixed  waste  ds 
defined  in  §^3.795".  tlien  \ou  must 
meet  the  ciompliance  date  specifiiMJ  in 
paragraph  (b)(1)  or  (2)  of  this  sec  tion,  as 
<ipplic;ai)le  to  \c)ur  affec:tc>d  source, 

1, 1)  If  the  affected  sourc:e's  initial 
startup  date  is  on  or  lietore  (Iciolier  H, 
2()0,-i,  vou  must  comply  with  each 
emission  limitation,  work  practice 
stand. ird    aid  operation  and 
mainteiiaiic-e  requirement  in  this 
subpart  that  a[)plies  to  \(iu  b\'  ( )(  tober 
H.  200. f 

[2]  It  the  altec  ted  soiirc  e's  initial 
startup  date  is  after  October  8.  2003,  vou 
must  cdiiipK'  with  eac  li  emission 
limitation,  work  [)ractic;e  standard,  and 
operation  and  maintenance  requirement 
in  this  subpart  that  applies  to  \-ou  upon 
initial  startup 

(c.)  If  vou  ha\c>  a  new  affected  sc)urc:e 
that  manaj.;es  remediation  material  that 
is  a  radioac  ti\('  mixed  waste  as  defined 
in  §63.7957,  them  vou  must  meet  the 
compliance  date  specified  in  (laragraph 
(c)(1)  or  (2)  of  this  section,  as  applicable 
to  vour  affected  source. 

( 1)  if  the  affected  source's  initial 
st.irtup  date  is  on  or  before  Ocitober  8, 
2003,  \(iu  must  comply  with  cmc :h 
emission  limitation,  work  practice 
standard,  and  operation  and 
maintenanc:e  requirement  in  this 
subpart  that  applies  to  you  no  later  than 
October  9.  2006, 

(2)  If  the  affc>cted  source's  initial 
startup  date  is  after  October  8.  2003,  you 
must  t;ompl\'  with  t^ach  emission 
limitation,  work  practice  standard,  and 
operation  and  maintenance  requirement 
in  this  subpart  that  applies  to  you  upon 
initial  startup 

(d)  If  vour  facility  is  an  area  source 
that  increases  its  emissions  or  its 
potential  to  emit  such  that  it  becomes  a 
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major  source  of  HAP  as  defined  in 
§  63.2,  then  you  must  meet  the 
compliance  dates  specified  in 
paragraphs  (d)(1)  and  (2)  of  this  section. 

(1)  For  each  somre  at  your  facility 
that  is  a  new  affected  source  subject  to 
this  subpart,  you  must  comply  with 
each  emission  limitation,  work  practice 
standard,  and  operation  and 
maintenance  requirement  in  this 
subpart  that  applies  to  you  upon  initial 
startup. 

(2)  For  £ill  other  affected  sources 
subject  to  this  subpart,  you  must  comply 
with  each  emission  limitation,  work 
practice  standard,  and  operation  and 
maintenance  requirement  in  this 
subpart  that  applies  to  you«o  later  than 
3  years  after  yovu  facility  becomes  a 
major  source. 

(e)  You  must  meet  the  notification 
requirements,  according  to  the  schedule 
applicable  to  your  facility,  as  specified 
in  §  63.7950  and  in  40  CFR  part  63, 
subpart  A.  Some  of  the  notifications 
must  be  submitted  before  you  are 
required  to  comply  with  the  emissions 
limitations  and  work  practice  standards 
in  this  subpart. 

General  Standards 

§  63.7884  What  are  the  gefwral  standards 
I  must  meet  for  each  site  remediation  with 
affected  sources? 

(a)  For  each  site  remediation  with 
affected  sources  designated  under 

§  63.7882,  you  must  meet  the  standards 
specified  in  §§  63.7885  through  63.7953, 
as  applicable  to  your  affected  soiux:es, 
unless  your  site  remediation  meets  the 
requirements  for  an  exemption  under 
paragraph  (b)  of  this  section. 

(b)  A  site  remediation  that  is 
completed  within  30  consecutive 
calendar  days  according  to  the 
conditions  in  paragraphs  (b)(l}  and  (2) 
of  this  section  is  not  subject  to  the 
standards  imder  paragraph  (a)  of  this 
section.  This  exemption  cannot  be  used 
for  a  site  remediation  involving  the 
staged  or  intermittent  cleanup  of 
remediation  material  whereby  the 
remediation  activities  at  the  site  are 
started,  stopped,  and  then  re-started  in 
a  series  of  intervals  with  durations  less 
than  30-days  per  interval  for  which  the 
total  time  of  all  of  the  intervals  required 
to  complete  the  site  remediation 
exceeds  a  total  of  30  days. 

(1)  The  30-day  period  for  a  site 
remediation  is  determined  from  the  first 
day  that  any  action  is  initiated  that 
removes,  destroys,  degrades,  transforms, 
immobilizes,  or  otherwise  manages  the 
remediation  materials.  The  end  of  a  site 
remediation  is  determined  by  the  last 
day  on  which  treatment  or  disposal  of 
the  remediation  materials  from  the 
cleanup  is  completed.  The  following 


activities,  when  completed  before 
beginning  this  initial  action,  are  not 
counted  as  part  of  the  30-day  period: 
activities  to  characterize  the  type  and 
extent  of  the  contamination  by 
collecting  and  analyzing  samples, 
activities  to  obtain  permits  from 
Federal,  State,  or  local  authorities  to 
conduct  the  site  remediation,  activities 
to  schedule  workers  and  necessary 
equipment,  and  activities  to  arrange  for 
contractor  or  third  party  assistance  in 
performing  the  site  remediation. 

(2)  You  must  prepare  and  maintain  at 
your  facility  written  docimientation 
describing  the  exempted  site 
remediation,  and  listing  the  initiation 
and  completion  dates  for  the  site 
remediation. 

§63.7885    What  are  the  general  standards 
I  must  meet  for  my  affected  process  vents? 

(a)  For  the  process  vents  that 
comprise  the  affected  source  designated 
under  §  63.7882,  you  must  select  and 
meet  the  requirements  under  one  of  the 
options  specified  in  paragraph  fb)  of  this 
section. 

(b)  For  each  affected  process  vent, 
except  as  exempted  under  paragraph  (c) 
of  this  section,  you  must  meet  one  of  the 
options  in  paragraphs  (b)(1)  through  (3) 
of  this  section. 

(1)  You  control  HAP  emissions  from 
the  affected  process  vents  according  to 
the  standards  specified  in  §§63.7890 
through  63.7893. 

(2)  You  determine  for  the  remediation 
material  treated  or  memaged  by  the 
process  vented  through  the  affected 
process  vents  that  the  average  total 
volatile  organic  hazardous  air  pollutant 
(VOHAP)  concentration,  as  defined  in 
§63.7957,  of  this  material  is  less  than  10 
parts  per  million  by  weight  (ppmw). 
Determination  of  the  VOHAP 
concentration  is  made  using  the 
procedures  specified  in  §63.7943. 

(3)  If  the  process  vent  is  also  subject 
to  another  subpart  under  40  CFR  part  61 
or  40  CFR  part  63,  you  control 
emissions  of  the  HAP  listed  in  Table  1 
of  this  subpart  from  the  affected  process 
vent  in  compliance  with  the  standards 
specified  in  the  applicable  subpart.  This 
means  you  are  complying  with  all 
applicable  emissions  limitations  and 
work  practice  standards  under  the  other 
subpart  (e.g.,  you  install  and  operate  the 
required  air  pollution  controls  or  have 
implemented  the  required  work  practice 
to  reduce  HAP  emissions  to  levels 
specified  by  the  applicable  subpart). 
This  provision  does  not  apply  to  any 
exemption  of  the  affected  source  from 
the  emissions  limitations  and  work 
practice  standards  allowed  by  the  other 
applicable  subpart. 


(c)  A  process  vent  that  meets  the 
exemption  requirements  in  paragraphs 
(c)(1)  and  (2)  of  this  section  is  exempted 
from  the  requirements  in  paragraph  (b) 
of  this  section. 

(1)  The  process  vent  stream  exiting 
the  process  vent  meets  the  conditions  in 
either  paragraph  (c)(l)(i)  or  (ii)  of  this 
section. 

(i)  The  process  vent  stream  flow  rate 
is  less  than  0.005  cubic  meters  per 
minute  (m^/min)  at  standard  conditions 
(as  defined  in  40  CFR  63.2);  or 

(ii)  The  process  vent  streemi  flow  rate 
is  less  than  6.0  m^/min  at  standard 
conditions  (as  defined  in  40  CFR  63.2) 
and  the  total  concentration  of  HAP 
listed  in  Table  1  of  this  subpart  is  less 
than  20  parts  per  million  by  volume 
(ppmv). 

(2)  You  must  demonstrate  that  the 
process  vent  stream  meets  the 
applicable  exemption  conditions  in 
paragraph  (c)(1)  of  this  section  using  the 
procediu-es  specified  in  §63.694(m). 
You  must  prepare  and  maintain 
documentation  at  your  facility  to 
support  your  determination  of  the 
process  vent  stream  flow  rate.  This 
documentation  must  include 
identification  of  each  process  vent 
exempted  under  this  paragraph  and  the 
test  results  used  to  determine  the 
process  vent  stream  flow  rate  and  total 
HAP  concentration,  as  applicable  to  the 
exemption  conditions  for  your  process 
vent.  You  must  perform  a  new 
determination  of  the  process  vent 
stream  flow  rate  and  total  HAP 
concentration,  as  applicable  to  the 
exemption  conditions  for  your  process 
vent,  whenever  changes  to  operation  of 
the  unit  on  which  the  process  vent  is 
used  could  cause  the  process  vent 
stream  conditions  to  exceed  the 
maximum  limits  of  the  exemption. 

§63.7886    What  are  the  general  standards 
I  must  meet  for  my  affected  remediation 
material  management  units? 

(a)  For  each  remediation  material 
management  unit  that  is  part  of  an 
affected  source  designated  by  §  63.7882, 
you  must  select  and  meet  the 
requirements  under  one  of  the  options 
specified  in  paragraph  (b)  of  this  section 
except  for  those  remediation  material 
management  units  exempted  under 
paragraph  (c)  or  (d)  of  this  section. 

(b)  For  each  affected  remediation 
material  management  unit,  you  must 
meet  one  of  the  options  in  paragraphs 
(b)(1)  through  (4)  of  this  section. 

(1)  You  control  HAP  emissions  from 
the  affected  remediation  material 
management  unit  according  to  the 
standards  specified  in  paragraphs 
(b)(l)(i)  through  (v)  of  this  section,  as 
applicable  to  the  unit. 
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(11  If  tht'  rciii<Hii<itinn  miUeridl 
managenifnt  unit  is  a  tank,  then  you 
V  ontrol  HAF  emissions  according  to  the 
^tanddrds  specified  in  §§63.7895 
through  63.7898. 

iji'i  If  the  remediatir.n  material 
management  unit  is  a  idiitainer.  then 
\iiu  ( iintrnj  HAP  emissions  according  to 
the  standards  specified  in  *}*tB-!  "^400 
thrnugh  hi  'mj  i 

(liil  If  the  remediation  material 
management  unit  is  a  surface 
impoundment,  then  you  control  HAP 
emissKins  ,i(  (  ording  to  the  standards 
specified  in  «;«!t>.V7M05  through  63.7908. 

(iv)  If  the  remediation  material 
management  unit  is  a  oil-water  or 
ortiaiui  -\vdter  st'parator.  thim  you 
c:ontrol  HAF  emissions  according  to  the 
standards  specified  in  «)§  63.7910 
through  63.7913. 

\v]  If  the  remediati(in  material 
management  unit  is  a  transfer  system. 
then  \(iu  I  niitrol  HAP  emissions 
a(  (  iiniinu  to  the  standards  specified  in 
^^t,  i  "Ml'i  through  h:-i,7918. 

(J)  You  determine  for  the  remediatirm 
material  placed  in  the  remediation 
material  management  unit  that  the 
average  total  \'()HAP  concentration,  as 
liefined  in  t}fi.^"^57.  of  this  material  is 
h'ss  than  .tOO  ppmvv.  Determination  of 
the  total  \'(1H.\P  com  entration  is  made 
liased  on  tile  remediation  material 
(  ompo->ition  lit  the  point-of-extraction, 
as  (iefineci  m  t;  h  i  7M57.  using  the 
pro(  edures  spe(  ified  in  §63.7943. 

[  i)  If  the  remeiiiation  material 
management  unit  is  also  subject  to 
another  subpart  under  40  (iFR  part  61  or 
40  CFR  part  H3.  vou  control  emissions 
of  the  HAF  listed  in  Table  1  of  this 
subpait  from  the  affected  remediation 
material  management  unit  in 
complianf  e  with  the  standards  specified 
in  the  applicable  subpart.  This  means 
\ou  are  comphing  with  all  applicable 
emissions  limitations  and  work  practice 
st.indards  under  the  other  subpart  {^^  g  . 
\'ou  install  and  operate  die  required  air 
pollution  controls  or  have  implemented 
the  required  work  practice  to  reduce 
HAP  emissi()n>  to  levels  specified  by  the 
applicable  subpart).  This  provision  does 
not  applv  to  any  exemption  of  the 
affected  source  from  the  emissions 
limitations  and  work  practice  standards 
allowed  by  the  other  applic:able  subpart. 

14)  If  the  remediation  material 
management  unit  is  an  open  tank  or 
surface  impoundment  used  for  a 
biological  treatment  process,  you  meet 
the  requirements  as  specified  in 
paragraphs  (b)(4)(i)  and  (ii)  of  this 
section 

(i)  ^'ou  demcuistrdte  that  the  biologic:al 
treatment  process  conducted  in  the 
open  tank  or  surface  impoundment 


meets  the  performance  levels  specified 

in  either  §63. hK4(b)(4)(i)  or  (ii). 
(ii)  You  monitor  the  biological 
treatment  process  coiuhu  t"d  in  the 
open  tank  or  ^urfdce  impourulment 
according  to  the  requirements  in 
§63.684(e)(41 

(c)  A  remediation  m.iterial 
management  unit  is  exemjited  from  the 
requirements  in  paragraph  (b)  of  this 
secticjn  if  this  unit  is  used  for  cleanup 
of  ra<lio,i(  tive  mixed  waste,  as  defined 
in  §  63.7957.  that  is  subje(  t  to  ,ip(ili(  able 
regulations,  directives,  and  other 
requirements  under  the  Atomu  Fuiergv 
Act.  the  Nuclear  Waste  Folicv  Act.  or 
the  Waste  Isolation  Pilot  Plant  Land 
Withdrawal  Act 

(d)  One  or  a  conit)iii,ition  ot 
remediation  material  inanae.'inent  units 
ma\  be  exemjiteel  .it  \our  dis(  retion 
from  the  requirements  in  p.iragraph  (b) 
of  this  section  [)ro\-iiied  th.it  the  total 
annual  quantitv  of  HAP  listed  in  Table 

1  of  this  subpart  contained  in  the 
remediation  material  plac:e(]  in  all  of  the 
remediation  material  management  units 
exempted  under  tlii>  p.iragraph  is  less 
than  1  Mg/vr.  P"or  ea,  h  remediation 
material  management  unit  you  select  to 
be  exempted  under  this  provision,  voi; 
must  meet  the  requirements  in 
paragraphs  (d)(1)  and  (2)  of  this  section. 

(1)  You  must  designate  each  of  the 
remediation  material  management  units 
vou  are  selecting  to  be  exempted  under 
this  paragra(ih  b\-  either  submitting  to 
the  .\dmiiiistrator  a  written  notification 
identifying  the  exemf.t  units  or 
permanenth'  marking  the  exem[)t  units 
at  the  facult\  site    II  \-ou  choos(>  to 
prepare  and  submit  a  written 
notification,  this  notific:atioii  must 
include  a  site  plan,  process  diagram,  or 
other  appropri.ite  documentation 
identifving  eat  h  of  theexeiiqit  units.  If 
you  choose  to  permanenth  mark  the 
exempt  units,  each  exem()t  unit  must  he 
marked  in  --lu  h  a  manner  that  it  c;an  be 
readilv  identified  as  an  exempt  unit 
from  the  other  remediation  material 
management  units  located  at  the  site. 

[2]  ^'ou  must  prepare  <in  initial 
determin.ition  of  the  total  annual  HAP 
quantitv  m  the  remediation  material 
placed  in  the  units  exempted  under  this 
paragraph.  This  determination  is  based 
on  the  tot.ij  (|uantitv  of  the  HAP  listed 
in  Table  1  of  this  sub[)art  as  determint^d 
at  the  point  where  the  remediation 
material  is  [da( fd  in  each  exempted 
unit   ^'ou  must  perform  a  new 
determination  whenever  the  extent  of 
changes  to  the  quantitv  or  composition 
of  the  remediation  material  placed  in 
the  exempted  units  c:ould  cause  the  total 
annual  HAP  content  in  the  remediation 
material  to  exceed  1  Mg/yr.  You  must 
maint<iin  documentation  to  support  the 


most  recent  determination  of  the  total 
annual  HAP  quantity.  This 
documentation  must  include  the  basis 
and  data  used  for  determining  the 
organic  HAP  content  of  the  remediation 
material. 

§  63.7887  What  are  the  general  standards 
I  must  meet  for  my  affected  equipment  leak 
sources? 

^'ou  must  control  HAP  emissions 
from  equipment  leaks  from  each 
ecjuipment  component  that  is  part  of  the 
<iffec:ted  source  specified  in  §63.7882  by 
implementing  leak  detection  and 
control  measures  according  to  the 
standards  specified  in  §§63.7920 
through  63.7922. 

§  63.7888     How  do  I  implement  this  rule  at 
my  facility  using  the  cross-referenced 
requirements  in  other  subparts? 

(a)  For  the  purposes  of  this  subpart, 
when  vou  read  the  term  "HAP  listed  in 
Table  1  of  this  subpart"  in  a  cross- 
referenced  section  under  40  CFR  part 
63,  subpart  UD — National  Emission 
.Standards  for  Hazardous  Air  Pollutants 
from  tiff- .Site  Waste  and  Recovery 
()perati(ms.  vou  should  refer  to  Table  1 
of  this  subpart. 

(b)  For  the  purposes  of  this  subpart, 
when  vou  read  the  term  off-site  material 
in  a  iToss-referfMiced  section  under  40 
CFR  part  63.  subpart  DD— National 
Emission  .Standards  for  Hazardous  Air 
Pollutants  from  Off-Site  Waste  and 
Reco\erv  Operations  \i)U  should 
substitute  the  term  remediation 
material,  as  defined  in  §63.7957. 

((  )  For  the  purposes  of  this  subpart, 
when  vou  read  the  term  regulateci 
material  in  a  cross-referenced  section 
under  40  C:FR  part  63.  subparts  OO.  PP. 
QQ.  RR.  TT.  VU.  WW.  and  VV  you 
should  substitute  the  term  remediation 
material,  as  defined  in  §  63,7957, 

Process  Vents 

§63.7890    What  emissions  limitations  and 
work  practice  standards  must  I  meet  for 
process  vents? 

(a)  You  must  control  HAP  emissions 
from  each  new  and  existing  process  vent 
subject  to  §  63.7885(b)(1)  ac:cording  to 
emissions  limitations  and  work  practice 
standards  in  this  section  that  apply  to 
vour  affected  process  vents. 

(h)  For  vour  affected  process  vents, 
vou  must  meet  one  of  the  facility-wide 
emission  limit  options  specified  in 
paragraphs  (b)(1)  through  (4)  of  this 
section.  If  you  have  multiple  affected 
process  vent  streams,  you  may  comply 
with  this  paragraph  using  a  combination 
of  controlled  and  uncontrolled  process 
vent  streams  that  achieve  the  facility- 
wide  emission  limit  that  applies  to  you. 

(1)  Reduce  from  all  affected  process 
vents  the  total  emissions  of  the  HAP 
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listed  in  Table  1  of  this  subpart  to  a 
level  less  than  1.4  kilograms  per  hour 
(kg/hr)  and  2.8  Mg/jT  (3.0  pounds  per 
hour  (Ib/hr)  and  3.1  tpy);  or 

(2)  Reduce  from  all  affected  process 
vents  the  emissions  of  total  organic 
carbon  (TOC)  (minus  methane  and 
ethane)  to  a  level  below  1.4  kg/hr  and 
2.8  Mg/yr  (3.0  Ib/hr  and  3.1  tpy);  or 

(3)  Reduce  from  all  affected  process 
vents  the  total  emissions  of  the  HAP 
listed  in  Table  1  of  this  subpart  by  95 
percent  by  weight  or  more;  or 

(4)  Reduce  from  all  affected  process 
vents  the  emissions  of  TOC  (minus 
methane  and  ethane)  by  95  percent  by 
weight  or  more. 

(c)  For  each  closed  vent  system  and 
control  device  you  use  to  comply  with 
paragraph  (b)  of  this  section,  you  must 
meet  the  operating  limit  requirements 
and  work  practice  standards  in 
§  63.7925(c)  through  (j)  that  apply  to 
your  closed  vent  system  and  control 
device. 

§  63.7891     How  do  I  demonstrate  initial 
compliance  with  the  emissions  limitations 
and  work  practice  standards  for  process 
vents? 

(a)  You  must  demonstrate  initial 
compliance  with  the  emissions 
limitations  and  work  practice  standards 
in  §  63.7890(b)  applicable  to  your 
affected  process  vents  by  meeting  the 
requirements  in  paragraphs  (b)  through 
(d)  of  this  section. 

(b)  You  have  measured  or  determined 
using  the  procedures  for  performance 
tests  and  design  evaluations  in 
§63.7941  that  emission  levels  from  all 
of  your  affected  process  vents  meet  the 
facility-wide  emission  limits  in 

§  63.7890(b)  that  apply  to  you,  as 
follows  in  paragraphs  (b)(1)  through  (4) 
of  this  section. 

(1)  If  you  elect  to  meet  §63. 7890(b)(1), 
you  demonstrate  that  the  total  emissions 
of  the  HAP  listed  in  Table  1  of  this 
subpart  from  all  affected  process  vents 
at  your  facility  are  less  than  1.4  kg/hr 
and  2.8  Mg/yr  (3.0  Ib/hr  and  3.1  tpy). 

(2)  If  you  elect  to  meet  §  63.7890(b)(2), 
you  demonstrate  that  emissions  of  TOC 
(minus  methane  and  ethane)  from  all 
affected  process  vents  at  your  facility 
are  less  than  1.4  kg/hr  and  2.8  Mg/yr 
(3.0  Ib/hr  and  3.1  tpy). 

(3)  If  you  elect  to  meet  §  63.7890(b)(3), 
you  demonstrate  that  the  total  emissions 
of  the  HAP  listed  in  Table  1  of  this 
subpart  from  all  affected  process  vents 
are  reduced  by95  percent  by  weight  or 
more. 

(4)  If  you  elect  to  meet  §  63.7890(b)(4), 
you  demonstrate  that  the  emissions  of 
TOC  (minus  methane  and  ethane)  from 
all  affected  process  vents  are  reduced  by 
95  percent  by  weight  or  more. 


(c)  For  each  closed  vent  system  and 
control  device  you  use  to  comply  with 
§  63.7890(b),  you  have  met  each 
requirement  for  demonstrating  initial 
compliance  with  the  emission 
limitations  and  work  practice  standards 
for  a  closed  vent  system  and  control 
device  in  §63.7926. 

(d)  You  have  submitted  a  notification 
of  compliance  status  according  to  the 
requirements  in  §63.7950. 

§  63.7892    What  are  my  inspection  and 
monitoring  requirements  for  process 
vents? 

For  each  closed  vent  system  and 
control  device  you  use  to  comply  with 
§  63.7890(b),  you  must  monitor  and 
inspect  the  closed  vent  system  and 
control  device  according  to  the 
requirements  in  §63.7927  that  applv  to 
you. 

§  63.7893    How  do  I  demonstrate 
continuous  compliance  with  the  emissions 
limitations  and  work  practice  standards  for 
process  vents? 

(a)  You  must  demonstrate  continuous 
compliance  with  the  emissions 
limitations  and  work  practice  standards 
in  §  63.7890  applicable  to  your  affected 
process  vents  by  meeting  the 
requirements  in  paragraphs  (b)  through 
(d)  of  this  section. 

(b)  You  must  maintain  emission  levels 
from  all  of  your  affected  process  vents 
to  meet  the  facility-wide  emission  limits 
in  §  63.7890(b)  that  apply  to  you.  as 
specified  in  the  following  paragraph 
(b)(1)  through  (4)  of  this  section. 

(1)  If  you  elect  to  meet  §  63.7890(b)(1), 
you  maintain  the  total  emissions  of  the 
HAP  listed  in  Table  1  of  this  subpart 
from  all  affected  process  vents  at  your 
facility  are  less  than  1.4  kg/hr  and  2.8 
Mg/yr  (3.0  Ib/hr  and  3.1  tpy). 

(2)  If  you  elect  to  meet  §  63.7890(b)(2), 
you  maintain  emissions  of  TOC  (minus 
methane  and  ethane)  from  all  affected 
process  vents  at  your  facility  are  less 
than  1.4  kg/hr  and  2.8  Mg/\T  (3.0  Ib/hr 
and  3.1  tpy). 

(3)  If  you  elect  to  meet  §  63.7890(b)(3), 
you  maintain  the  total  emissions  of  the 
HAP  listed  in  Table  1  of  this  subpart 
from  all  affected  process  vents  are 
reduced  by  95  percent  by  weight  or 
more. 

(4)  If  you  elect  to  meet  §63. 7890(b)(4), 
you  maintain  that  the  emissions  of  TOC 
(minus  methane  and  ethane)  from  all 
affected  process  vents  are  reduced  by  95 
percent  by  weight  or  more. 

(c)  For  each  closed  vent  system  and 
control  device  you  use  to  comply  with 
§  63.7890(b),  you  have  met  each 
requirement  for  demonstrating 
continuous  compliance  with  the 
emission  limitations  and  work  practice 


standards  for  a  closed  vent  system  and 
control  device  in  §  63.7928. 

(d)  Keeping  records  to  document 
continuous  compliance  with  the 
requirements  of  this  subpart  according 
to  the  requirements  in  §63.7952. 

Tanks 

§63.7895    What  emissions  limitations  and 
work  practice  standards  must  I  meet  for 
tanks? 

(a)  You  must  control  HAP  emissions 
from  each  new  and  existing  tank  subject 
to  §63.7886{b)(l)(i)  according  to 
emissions  limitations  and  work  practice 
standards  in  this  section  that  apply  to 
your  affected  tanks. 

(b)  For  each  affected  tank,  you  must 
install  and  operate  air  pollution  controls 
that  meet  the  requirements  in 
paragraphs  (b)(1)  through  (4)  of  this 
section  that  apply  to  vour  tank. 

(1)  Unless  your  tank  is  used  for  a 
waste  stabilization  process,  as  defined 
in  §63.7957,  you  must  determine  the 
maximum  HAP  vapor  pressure 
(expressed  in  kilopascals  (kPa))  of  the 
remediation  material  placed  in  your 
tank  using  the  procedures  specified  in 
§63.7944. 

(2)  If  the  maximum  HAP  vapor 
pressure  of  the  remediation  material  you 
place  in  your  tank  is  less  than  76.6  kPa. 
then  you  must  determine  which  tank 
level  controls  [i.e..  Tank  Level  1  or  Tank 
Level  2)  apply  to  your  tank  as  shown  in 
Table  2  of  this  subpart,  and  based  on 
your  tank's  design  capacity  (expressed 
in  cubic  meters  (m'))  and  the  maximum 
HAP  vapor  pressure  of  the  remediation 
material  you  place  in  this  tank.  If  your 
tank  is  required  by  Table  2  of  this 
subpart  to  use  Tank  Level  1  controls, 
then  you  must  meet  the  requirements  in 
paragraph  (c)  of  this  section.  If  your  tank 
is  required  by  Table  2  of  this  subpart  to 
use  Tank  Level  2  controls,  then  you 
must  meet  the  requirements  in 
paragraph  (d)  of  this  section 

(3)  If  maximum  HAP  vapor  pressure 
of  the  remediation  material  you  place  in 
your  tank  is  76.6  kPa  or  greater,  then  the 
tank  must  use  one  of  the  Tank  Level  2 
controls  specified  in  paragraphs  (d)(3) 
through  (5)  of  this  section.  Use  of 
floating  roofs  under  paragraph  (d)(1)  or 
(2)  of  this  section  is  not  allowed  for 
tanks  managing  these  remediation 
materials. 

(4)  A  tank  used  for  a  waste 
stabilization  process,  as  defined  in 
§63.7957,  must  use  one  of  Tank  Level 

2  controls,  as  specified  in  paragraph  (d) 
of  this  section,  that  is  appropriate  for 
your  waste  stabilization  process. 

(c)  If  you  use  Tank  Level  1  controls, 
you  must  install  and  operate  a  fixed  roof 
according  to  the  requirements  in 
§  63.902.  As  an  alternative  to  using  this 
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fi.xed  roof,  vou  may  choose  to  use  one 
of  Tank  Lt'vnl  2  controls  in  paragraph 
(d)  of  this  section 

(d)  If  vou  use  Tank.  Level  I  controls, 
you  must  meet  the  requirements  of  one 
of  the  options  in  paragraphs  (d)(1) 
through  (5)  of  this  section. 

(1)  Install  and  operate  a  fi.xed  roof 
with  an  internal  floating  roof  according 
to  the  requirements  in  «^  6,3.1063(a)(l  ){i), 
(a)(2|.and  (h);  or 

(2)  Install  and  operate  an  external 
floating  roof  according  to  the 
requirements  in  §63.1063(a)(l)(ii). 
(a)(2).  and  (b);  or 

(3)  Install  and  operate  a  fixed  roof 
vented  through  a  closed  vent  system  to 
a  control  device  according  to  the 
requirements  in  5,63  68,T(g)   You  must 
meet  the  emissions  limitations  and  work 
practice  standards  in  §63.7925  that 
applv  to  vour  closed  vent  system  and 
control  device;  or 

(4)  Install  and  operate  a  pressure  tank 
according  to  the  requirements  in 
§63.fi85(h).  or 

(5)  Locate  the  tank  inside  a  permanent 
total  enclosure  and  vent  emissions  from 
the  enclosure  through  a  closed  vent 
system  to  a  control  device  that  is  an 
enclosed  combustion  device  according 
to  the  requirements  in  §  63.685(i).  You 
must  meet  the  emissions  limitations  and 
work  practice  standards  in  *?  63  7925 
that  applv  to  vour  closed  ^  ent  s\stem 
and  control  device 

(e)  As  provided  in  t?  63.6(g).  you  may 
request  approval  fmm  the  EP.\  to  use  an 
alternative  to  the  vvnrk  prac  tice 
standards  in  this  section  that  apply  to 
vour  tanks   If  vou  request  for  permission 
to  use  an  alternative  to  the  work 
practice  standards,  you  must  submit  the 
information  described  in  «5  63  6(g)(2) 

§63.7896     How  do  I  demonstrate  initial 
compliance  with  the  emissions  limitations 
and  work  practice  standards  for  tanks? 

(a)  You  must  demcmstrate  initial 
compliance  with  the  emissions 
limitations  and  work  practice  standards 
in  §  63.7895  that  applv  to  your  affected 
tanks  bv  meeting  the  requirements  in 
paragraphs  (b)  through  (hj  of  this 
section,  as  applicable  to  your 
containers. 

(b)  You  have  submitted  as  part  of  your 
notification  of  compliance  status, 
specified  in  §  63.7950,  a  signed 
statement  that  vou  have  met  the 
requirements  in  paragraphs  (b)(1)  and 
(2)  of  this  section. 

(1)  You  have  determined  the 
applicable  tank  control  levels  specified 
in  §  63, 7895(b)  for  the  tanks  to  be  used 
for  your  site  remediation. 

(2)  You  have  determined,  according  to 
the  procedures  §  63.7944,  and  recorded 
the  maximum  HAP  vapor  pressure  of 


the  remediation  material  placed  in  each 

affected  tank  subject  to  §  63.7886(b)(l)(i) 
that  dt)es  not  use  Tank  Level  2  controls 

(c)  You  must  demonstrate  initial 
compliance  of  each  tank  determined 
under  paragraph  (b)  of  this  section  to 
require  Tank  Level  1  controls  if  vou 
have  submitted  as  part  of  your 
notification  of  compliance  status, 
specified  in  §63.7950,  a  signed 
statement  that  you  have  met  the 
requirements  in  paragraphs  (c)(1) 
through  (3)  of  this  section. 

( 1 )  Each  tank  using  Tank  Level  1 
controls  is  equipped  with  a  fixed  roof 
anti  closure  devices  according  to  the 
requirements  in  §63.902(1))  and  (c|  and 
you  have  records  documenting  the 
(fesign. 

(2)  You  have  performed  an  initial 
visual  inspection  of  the  fixed  roof  and 
closure  devices  for  defects  according  to 
the  requirements  in  §  63.906(a)  and  you 
have  records  documenting  the 
inspection  results. 

(3)  You  will  operate  the  fixed  roof  and 
(  losure  de\  ices  according  to  the 
requirements  in  §6,i  902 

(d)  Yf)u  must  demonstrate  initial 
compliance  of  each  tank  determined 
under  paragr.iph  (b)  of  this  section  to 
require  Tank  Level  2  controls  and  using 
a  fixed  rouf  with  an  internal  floating 
roof  according  to  §63. 7895(d)(1)  if  you 
have  submitted  as  part  of  your 
notification  of  cnnipliance  status, 
specifittd  in  §63.7950,  a  signed 
statement  that  vou  ha\e  met  the 
reciuirenients  in  paragraphs  (d)(1) 
through  (3)  of  this  section 

{ 1 1  Each  tank  is  equipped  with  an 
internal  fioating  roof  that  meets  the 
requirements  in  §63  l()H3(,i)  and  vou 
have  re(.ords  dotumenting  the  design. 

(2)  You  will  operate  the  internal 
floating  roof  according  to  tht; 
recjuirements  in  §  63.1063(b). 

(3)  You  have  performed  an  initial 
visual  inspecticm  according  to  the 
requirements  in  §  63.1063(d)(1)  and  you 
have  a  record  of  the  inspection  results. 

(e)  You  must  demonstrate  initial 
compliance  of  each  tank  determined 
under  paragraph  (b)  of  this  section  to 
require  Tank  Level  2  controls  and  using 
an  external  floating  roof  according  to 

§  63.7895(d)(2)  if  vim  have  submitted  as 
part  of  your  notification  of  compliance 
status,  specified  in  §63,7950.  a  signed 
statement  that  vou  have  met  the 
requirements  in  paragraphs  (e)(1) 
through  (3)  of  this  section. 

f  1 )  Each  tank  is  equipped  with  an 
external  floating  roof  that  meets  the 
requirements  in  §t)3. 1063(a)  and  you 
have  records  documenting  the  design. 

(2)  You  will  operate  the  external 
floating  roof  according  to  the 
requirements  in  §  63.1063(b). 


(3)  You  have  performed  an  initial  seal 
gap  measurement  inspection  according 
to  the  requirements  in  §  63.1063(d)(3) 
and  vou  have  records  of  the 
measurement  results, 

(f)  You  must  demonstrate  initial 
compliance  of  each  tank  determined 
under  paragraph  (b)  of  this  section  to 
require  Tank  Level  2  controls  and  using 
a  fixed  roof  vented  to  a  control  device 
according  to  §  63.7895(d)(3)  if  you  have 
submitted  as  part  of  your  notification  of 
compliance  status,  specified  in 

§  63.7950,  a  signed  statement  that  you 
have  met  the  requirements  in 
paragraphs  (f)(1)  through  (4)  of  this 
section, 

(1)  Each  tank  is  equipped  with  a  fixed 
roof  and  closure  devices  according  to 
the  requirements  in  §63, 902(b)  and  (c) 
and  you  have  records  documenting  the 
design. 

(2)  You  have  performed  an  initial 
visual  inspection  of  fixed  roof  and 
closure  devices  for  defects  according  to 
the  requirements  in  §  63.695(b)(3)  and 
vou  have  records  documenting  the 
inspection  results. 

(3)  You  will  operate  the  fixed  roof  and 
closure  devices  according  to  the 
requirements  in  §  63.685(g). 

(^4)  You  have  met  each  applicable 
requirement  for  demonstrating  initial 
compliance  with  the  emission 
limitations  and  work  practice  standards 
for  a  closed  vent  system  and  control 
device  in  §63.7926. 

(g)  You  must  demonstrate  initial 
compliance  of  each  tank  determined 
under  paragraph  (b)  of  this  section  to 
require  Tank  Level  2  controls  and 
operates  as  a  pressure  tank  according  to 
§63, 7895(d)(4)  if  vou  have  submitted  as 
part  of  vour  notification  of  compliance 
status,  specified  in  §63.7950,  a  signed 
statement  that  you  have  met  the 
requirements  in  paragraphs  (g)(1)  and 
(2)  of  this  section, 

(1)  Each  tank  is  designed  to  operate  as 
a  pressure  tank  according  to  the 
requirements  in  §  63.685(h),  and  you 
have  records  documenting  the  design. 

(2)  You  will  operate  the  pressure  tank 
and  according  to  the  requirements  in 
§63, 685(h). 

(h)  You  must  demonstrate  initial 
compliance  of  each  tank  determined 
under  paragraph  (b)  of  this  section  to 
require  Tank  Level  2  controls  and  using 
a  permanent  total  enclosure  vented  to 
an  enclosed  combustion  device 
according  to  §  63.7895(d)(5)  if  you  have 
submitted  as  part  of  your  notification  of 
compliance  status,  specified  in 
§  63.7950,  a  signed  statement  that  you 
have  met  the  requirements  in 
paragraphs  (h)(1)  and  (2)  of  this  section, 

(1)  You  have  submitted  as  part  of  your 
notification  of  compliance  status  a 
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signed  statement  that  you  have 

performed  the  verification  procedure 

according  to  the  requirements  in 

§  63.685{i),  and  you  have  records  of  the 

supporting  calculations  and 

measurements. 

(2)  You  have  met  each  applicable 
requirement  for  demonstrating  initial 
compliance  with  the  emission 
limitations  and  work  practice  standards 
for  a  closed  vent  system  and  control 
device  in  §63.7926. 

§  63.7897    What  are  my  inspection  and 
monitoring  requirements  for  tanks? 

(a)  You  must  visually  inspect  each  of 
your  tanks  using  Tank  Level  1  controls 
for  defects  at  least  annually  according  to 
the  requirements  in  §  63.906(a). 

(b)  You  must  inspect  and  monitor 
each  of  your  tanks  using  Tank  Level  2 
controls  according  to  the  requirements 
in  paragraphs  (b)(1)  through  (5),  as 
applicable  to  your  tanks. 

(1 )  If  you  use  a  fixed  roof  with  em 
internal  floating  roof  according  to 

§  63.7895(d)(1).  you  must  visually 
inspect  the  fixed  roof  and  internal 
floating  roof  according  to  the 
requirements  in  §  63.1063(d)(1)  and  (2). 

(2)  If  you  use  an  external  floating  roof 
according  to  §  63.7895(d)(2),  you  must 
visually  inspect  the  external  floating 
roof  according  to  the  requirements  in 

§  63.1063(d)(1)  and  inspect  the  seals 
according  to  the  requirements  in 
§63. 1063(d)(2)  and  (3). 

(3)  If  you  use  a  fixed  roof  vented  to 
a  control  device  according  to 

§  63.7895(d)(3),  you  must  meet 
requirements  in  paragraphs  (b)(3)(i)  and 
(ii)  of  this  section. 

(i)  You  must  visually  inspect  the  fixed 
roof  and  closure  devices  for  defects 
according  to  the  requirements  in 
§  63.695(b)(3). 

(ii)  You  must  monitor  and  inspect  the 
closed  vent  system  and  control  device 
according  to  the  requirements  in 
§63.7927  that  apply  to  you. 

(4)  If_vou  use  a  pressure  tank 
according  to  §  63.7895(d)(4),  you  must 
visually  inspect  the  tank  and  its  closure 
devices  for  defects  at  least  annually  to 
ensure  they  are  operating  according  to 
the  design  requirements  in  §  63.685(h). 

(5)  If  you  use  a  permanent  total 
enclosure  vented  to  an  enclosed 
combustion  device  according  to 

§  63.7895(d)(5),  you  must  meet 
requirements  in  paragraphs  (b)(5)(i)  and 
(ii)  of  this  section. 

(i)  You  must  perform  the  verification 
procedure  for  the  permanent  total 
enclosure  at  least  annually  according  to 
the  requirements  in  §63.685(i). 

(ii)  You  must  monitor  and  inspect  the 
closed  vent  system  and  control  device 
according  to  the  requirements  in 
§  63.7927  that  apply  to  you. 


§  63.7898    How  do  I  demonstrate 
continuous  compliance  with  the  emissions 
limitations  and  work  practice  standards  for 
tanks? 

(a)  You  must  demonstrate  continuous 
compliance  with  the  emissions 
limitations  and  work  practice  standards 
in  §63.7895  applicable  to  your  affected 
tanks  by  meeting  the  requirements  in 
paragraphs  (b)  through  (d)  of  this 
section. 

(b)  You  must  demonstrate  continuous 
compliance  with  the  requirement  to 
determine  the  applicable  tank  control 
level  specified  in  §  63.7895(b)  for  each 
affected  tank  by  meeting  Ihe 
requirements  in  paragraphs  (b)(1) 
through  (3)  of  this  section. 

(1)  Keeping  records  of  the  tank  design 
capacity  according  to  the  requirements 
in  §63.1 065(a). 

(2)  For  tanks  subject  to 

§  63.7886(b)(l)(ii)  and  not  using  Tank 
Level  2  controls,  meeting  the 
requirements  in  paragraphs  (b)(2)(i)  and 
(ii)  of  this  section. 

(i)  Keeping  records  of  the  maximum 
HAP  vapor  pressure  determined 
according  to  the  procedures  in  §  63.7944 
fcr  the  remediation  material  placed  in 
each  affected  tank. 

(ii)  Performing  a  new  determination  of 
the  maximum  HAP  vapor  pressure 
whenever  changes  to  the  remediation 
material  managed  in  the  tank  could 
potentially  cause  the  maximum  HAP 
vapor  pressure  to  increase  to  a  level  that 
is  equal  to  or  greater  than  the  maximum 
HAP  vapor  pressure  for  the  tank  design 
capacity  specified  in  Table  2.  You  must 
keep  records  of  each  determination. 

(3)  Keeping  records  to  document 
compliance  with  the  requirements  of 
this  subpart  according  to  the 
requirements  in  §63.7952. 

(c)  You  must  demonstrate  continuous 
compliance  for  each  tank  determined  to 
require  Tank  Level  1  controls  bv 
meeting  the  requirements  in  paragraphs 
(c)(1)  through  (5)  of  this  section. 

(1)  Operating  and  maintaining  the 
fixed  roof  and  closure  devices  according 
to  the  requirements  in  §  63.902(c). 

(2)  Visually  inspecting  the  fixed  roof 
and  closure  devices  for  defects  at  least 
annually  according  to  the  requirements 
in  §  63.906(a). 

(3)  Repairing  defects  according  to  the 
requirements  in  §  63.63.906(b). 

(4)  Recording  the  information 
specified  in  §  63.907(a)(3)  and  (b). 

(5)  Keeping  records  to  document 
compliance  with  the  requirements  of 
this  subpart  according  to  the 
requirements  in  §63.7952. 

(d)  You  must  demonstrate  continuous 
compliance  for  each  tank  determined  to 
require  Tank  Level  2  controls  and  using 
a  fixed  roof  with  an  internal  floating 


roof  according  to  §  63.7895(d)(1)  by 
meeting  the  requirements  in  paragraphs 
(d)(1)  through  (5)  of  this  section. 

(1)  Operating  and  maintaining  the 
internal  floating  roof  according  to  the 
requirements  in  §  63.1063(b). 

(2)  Visually  inspecting  the  internal 
floating  roof  according  to  the 
requirements  in  §  63.1063(d)(1)  and  (2). 

(3)  Repairing  defects  according  to  the 
requirements  in  §  63.1063(e). 

(4)  Recording  the  information 
specified  in  §  63.1065(b)  through  (d). 

(5)  Keeping  records  to  document 
compliance  with  the  requirements  of 
this  subpart  according  to  the 
requirements  in  §  63.7952. 

•  l^e)  You  must  demonstrate  continuous 
compliance  for  each  tank  determined  to 
require  Tank  Level  2  controls  and  using 
an  external  floating  roof  according  to 
§  63.7895(d)(2)  by  meeting  the 
requirements  in  paragraphs  (e)(1) 
through  (5)  of  this  section. 

(1)  Operating  and  maintaining  the 
external  floating  roof  according  to  the 
requirements  in  §  63.1063(b). 

(2)  V^isually  inspecting  the  external 
floating  roof  according  to  the 
requirements  in  §  63.1063(d)(1)  and 
inspecting  the  seals  according  the 
requiiements  in  §  63.1063(d)(2]  and  (3). 

[3]  Repairing  defects  according  to  the 
requirements  in  §  63.1063(e). 

[4)  Recording  the  information 
specified  in  §  63.1065(b)  through  (d). 

(5)  Keeping  records  to  document 
compliance  with  the  requirements  of 
this  subpart  according  to  the 
requirements  in  §63.7952. 

(f)  You  must  demonstrate  continuous 
compliance  for  each  tank  determined  to 
require  Tank  Level  2  controls  and  using 
a  fixed  roof  vented  to  a  control  device 
according  to  §  63.7895(d)(3)  by  meeting 
the  requirements  in  paragraphs  (f)(1) 
through  (6)  of  this  section. 

(1)  Operating  and  maintaining  the 
fixed  roof  and  closure  devices  according 
to  the  requirements  in  §  63.685(g). 

(2)  Visually  inspecting  the  fixed  roof 
and  closure  devices  for  defects  at  least 
annuallv  according  to  the  requirements 
in  §63.695(b)(3)(i). 

(3)  Repairing  defects  according  to  the 
requirements  in  §  63.695(b)(4). 

(4)  Recording  the  information 
specified  in  § 63.696(e). 

(5)  Meeting  each  applicable 
requirement  for  demonstrating 
continuous  compliance  with  the 
emission  limitations  and  work  practice 
standards  for  a  closed  vent  system  and 
control  device  in  §63.7928. 

(6)  Keeping  records  to  document 
compliance  with  the  requirements  of 
this  subpart  according  to  the 
requirements  in  §63.7952. 

(g)  You  must  demonstrate  continuous 
compliance  for  each  tank  determined  to 
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require  lank  Level  J.  cdiitrols  and 
operated  as  a  pressure  tank  according  to 
§  63.7895(d)(4)  by  meeting  the 
requirements  in  paragraphs  (g)(1) 
through  (3)  of  this  section. 

(1)  Operating  and  maintaining  the 
pressure  tank  and  closure  devices 
according  to  the  requirements  in 

§  63.685(h). 

(2)  Visually  inspecting  each 
pressurized  tank  and  closure  devices  for 
defects  at  least  annually  to  ensure  they 
are  operating  according  to  the  design 
requirements  in  ^  63.685(h).  and 
recording  the  results  of  each  inspection. 

(3)  Keeping  records  to  document 
compliance  with  the  requirements  of 
this  subpart  according  to  the 
requirements  in  §63.7952. 

(n)  You  must  demonstrate  continuous 
compliance  for  each  tank  determined  to 
require  Tank  Level  2  controls  and  using 
a  permanent  total  enclosure  vented  to 
an  enclosed  combustion  device 
according  to  §  63.7895(d)(5)  by  meeting 
the  requirements  in  paragraphs  (h)(1) 
through  (4)  of  this  section. 

(1)  Performing  the  verification 
procedure  for  the  enclosure  annually 
according  to  the  requirements  in 
§63.685(1). 

(2)  Recording  the  Information 
specified  in  §63.696(0 

(3)  Meeting  each  applicable 
requirement  for  demonstrating 
continuous  compliance  with  the 
emissions  limitations  and  work  practice 
standards  for  a  closed  vent  system  and 
control  device  in  §63.7928. 

(4)  Keeping  records  to  document 
compliance  with  the  requirements  of 
this  subpart  according  to  the 
requin-ments  in  §63.7952. 

Containers 

§63.7900     What  emissions  limitations  and 
work  practice  standards  must  I  meet  for 
containers? 

,d;  'i  ju  must  control  HAP  emissions 
from  each  new  and  existing  container 
subject  to  §63.7886(b)(l)(ii)  according 
to  emissions  limitations  and  work 
practice  standards  in  this  section  that 
applv  to  your  affected  containers. 

(b)  For  each  cnntainer  having  a  design 
capacitv  "greater  than  0.1  m'  you  must 
meet  the  requirements  in  paragraph 
(b)(1)  or  (2)  of  this  section  that  apply  to 
your  container  except  at  the  times  the 
container  is  used  for  treatment  of 
remediation  material  b\  ii  udstf 
stabilization  pro(:es.s.  a>  (it-tiiifd  in 
§63.7957.  As  an  alterruiti\>'  fnr  .iiu 
container  subject  to  thi>  p.irdtireiph,  \<iu 
mav  choose  to  meet  th»'  rt'quirt'mt'nt-  in 
paragraph  'di  of  thi>  se(  tiun 

(1)  If  the  design  (vipd(  it\  nt  \-nur 
container  is  less  than  or  »'qual  tw  i)  4ti 
m'.  then  vou  must  usf  (  nntrols 


tic.iordiug  to  till'  >t,iiid,irdv  tnr  ( ^unttuner 
Level  1  controls  .i>  -p.M  iti.'d  in  ^^  ti.)  M22 
As  an  alternative,  you  nM\  (  Iv « '^>'  ti  > 
use  controls  according  U>  eiilun  ul  tliu 
standards  for  Container  Level  2  controls 
as  specified  in  §63.923 

(2)  If  the  design  capacity  of  your 
container  is  greater  than  0.46  m     tlun 
vou  must  use  controls  accordini;  tn  tlic 
standards  for  Container  Level  2  <  dntrols 
as  specified  in  §  63.923  except  as 
provided  for  in  paragraph  (h)(3)  of  thi^ 
section. 

(3)  As  an  alternative  to  meeting  the 
standards  in  paragraph  (b)(2)  of  this 
section  for  containers  with  a  capacit\ 
greater  than  0.46  m  '.  if  you  determine 
that  either  of  the  conditions  in 
paragraphs  (b)(3)(i)  or  (ii)  apply  to  the 
remediation  material  placed  in  your 
container,  then  you  may  use  controls 
according  to  the  standards  for  Container 
Level  1  controls  as  specified  in  §63.922. 

(i)  Vapor  pressure  of  every  organic 
constituent  in  the  remediation  material 
placed  in  vour  container  is  less  than  0  1 
kPa  at  20i::  or        ,, 

(ii)  Total  concentration  of  the  pure 
organic  constituents  having  a  \  apnr 
pressure  greater  than  O.i  kl'i  ii  -O  C  in 
the  remediation  material  jil  n  id  m\niir 
container  is  less  than  2U  pen  cut  in 
weight. 

(c)  At  times  when  a  container  having 
a  design  capacity  greater  than  0. 1  m '  is 
used  for  treatment  of  a  remediation 
material  bv  a  waste  stabilization  process 
as  defined  in  §63.7957,  you  must 
control  air  emissions  from  the  container 
during  the  process  whenever  the 
remediation  material  in  the  container  is 
exposed  to  the  atmosphere  according  to 
the  standards  for  Container  Level  3 
cimtrols  as  specified  in  §63.924.  You 
must  meet  the  emissions  limitations  and 
work  practice  standards  in  §63.7925 
that  applv  to  your  closed  vent  system 
and  control  device 

(d)  As  an  alternatne  to  iiict'tiug  the 
requirements  in  paragraph  (b)  of  this 
section,  you  may  choose  tn  use  (nntrols 
on  your  container  accordiii^  tn  tfu' 
standards  for  (lontainer  \a-\  iI  a  i  untmls 
as  specified  in  §  d  (  MJ4   Y'Ui  mu'-t  meet 
the  emissions  li  nut  at  ions  and  wnrk 
practice  standards  in  §t)3  7')2,')  that 
apply  to  your  closed  vent  system  and 
control  device. 

(e)  As  provided  in  §(H.f)(g),  vou  mav 
request  appro\al  tmni  the  LPA  to  use  an 
alternative  to  the  work  practice 
standards  in  this  section  that  applv  to 
vour  containers   If  vou  re(juest  tor 
[)|•^^lls^l(  Jii  t'l  use  ,in  .dternative  to  the 
\Mirk  pr,i(  til  e  standards.  \i>u  must 
suliinit  tlie  inlnnnation  described  in 

§  63.6(g)(2). 


§63.7901     How  do  I  demonstrate  initial 
compliance  witti  ttie  emissions  limitations 
and  work  practice  standards  for 
containers? 

(a)  ^'dii  must  demonst.rate  initial 
rom(dian(  e  with  the  emissions 
limitations  and  work  prac:tice  standards 
in  §  ()..<. 7990  tliat  applv  tti  vour  affected 
(  (iritniners-  b\  nie(>ting  the  requirements 
in  paragraphs  (b)  through  (e)  of  this 
sec  tion.  as  applicable  to  vour 
containers 

(h)  ^'lui  have  sutnnitted  as  part  of  your 
notilicatinn  nl  coniplianc:e  status, 
specified  in  §63.7950.  a  signed 
statement  th<it  \(iu  li.ue  met  the 
re(jiiirements  in  paragraphs  (b)llj  and 
(Ii  I  nf  this  sec  tion, 

;  :  ^lai  h,i\e  determined  the 
appJK  .ible  (  nntainer  control  le\els 
specified  in  §63.7990  for  the  containers 
to  be  used  for  your  site  remediation 

(2)  ^'ou  ha\  e  determined  and 
recorded  the  niaximuin  \a(inr  pressure 
or  total  organic:  (  one  entration  lor  the 
remediati(Mi  inateri.il  placed  in 
(I  ntainers  with  a  design  t  apacitv 
greater  than  li.4f)  m  '.  tUid  do  not  use 
Container  Level  2  or  Level  A  controls. 

(c )  ^'ou  must  demonstrate  initi.il 
cniiqiliance  of  each  (ontainer 
determined  under  [)aragraph  (b)  of  this 
section  to  reci'jire  (^(mtainer  Lc'vel  1 
controls  if  vou  have  submitted  as  part  of 
vour  notification  of  compliance  status, 
.spec  died  in  §63.7950.  a  signed 
statement  that  \  ou  ha\"e  met  the 
reciuirenieiits  in  paragraphs  (cKl)  and 
(2)  of  this  section 

(1)  Each  c;ontainer  using  ('.nntainer 
Le\el  1  controls  will  be  one  of  tlie 
containers  specified  in  §  63.922(b). 

(2)  You  will  operate  each  container 
cover  and  c  Insure  dmice  according  to 
the  requirements  in  §H3. 922(d). 

(d)  You  must  demonstrate  initial 
compliance  of  each  container 
determined  under  paragraph  (b)  of  this 
sec  tion  to  recjuire  Container  Le\el  2 

( cnitrols  if  vou  have  submitted  as  part  of 
\nur  notification  of  compliance  slatus. 
specified  in  §63.7950.  a  signed 
statement  that  you  have  met  the 
reijuirements  in  paragraphs  (d)(1) 
through  (4)  of  this  section. 

( 1 )  Eac  h  container  using  Container 
Level  2  c;ontrols  will  he  one  of  the 
containers  specified  in  §  63.923(b). 

(2)  You  will  transfer  remediation 
materials  into  and  out  of  each  container 
according  to  the  procedures  in 

§  63.923(d). 

(3)  You  will  operate  and  maintain  the 
container  covers  and  closure  devices 
according  to  the  requirements  in 

§63. 923(d). 

(4)  You  have  records  that  the 
container  meets  the  applicable  LIS. 
Department  of  Transportation 
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regulations,  or  you  have  conducted  an 
initial  test  of  each  container  for  no 
detectable  organic  emissions  using  the 
procedures  in  §  63.925(a).  and  have 
records  documenting  the  test  residts,  or 
you  have  demonstrated  within  the  last 
12  months  that  each  container  is  vapor- 
tight  according  to  the  procedures  in 
§  63.925(a)  and  have  records 
documenting  the  test  results. 

(e)  You  must  demonstrate  initial 
compliance  of  each  container 
determined  under  paragraph  (b)  of  this 
section  to  require  Container  Level  3 
controls  if  you  have  submitted  as,part  of 
your  notification  of  compliance  status, 
specified  in  §63.7950,  a  signed 
statement  that  you  have  met  the 
requirements  in  paragraphs  (e)(1)  and 
(2)  of  this  section. 

(1)  For  each  permanent  total 
enclosure  you  use  to  comply  with 
§  63.7900,  you  have  performed  the 
verification  procedure  according  to  the 
requirements  in  §  63.924(c)(1),  and 
prepare  records  of  the  supporting 
calculations  and  measurements. 

(2)  You  have  met  each  applicable 
requirement  for  demonstrating  initial 
complicmce  with  the  emission 
limitations  and  work  practice  standards 
for  a  closed  vent  system  and  control 
device  in  §63.7926. 

§  63.7902    What  are  my  inspection  and 
monitoring  requirements  for  containers? 

(a)  You  must  inspect  each  container 
using  Container  Level  1  or  Container 
Level  2  controls  according  to  the 
requirements  in  §  63.926(a). 

(b)  If  you  use  Container  Level  3 
controls,  you  must  meet  requirements  in 
paragraphs  (b)(1)  and  (2)  of  this  section, 
as  applicable  to  your  site  remediation. 

(1)  You  must  perform  the  verification 
procedure  for  each  permanent  total 
enclosure  annually  according  to  the 
requirements  in  §  63.924(c)(1). 

(2)  You  must  monitor  and  inspect 
each  closed  vent  system  and  control 
device  according  to  the  requirements  in 
§  63.7927  that  apply  to  you. 

§  63.7903    How  do  i  demonstrate 
continuous  compliance  with  the  emissions 
limitations  and  work  practice  standards  for 
containers? 

(a)  You  must  demonstrate  continuous 
compliance  with  the  emissions 
limitations  and  work  practice  standards 
in  §  63.7990  applicable  to  your  affected 
containers  by  meeting  the  requirements 
in  paragraphs  (b)  through  (e)  of  this 
section. 

(b)  You  must  demonstrate  continuous 
compliance  with  the  requirement  to 
determine  the  applicable  container 
control  level  specified  in  §  63.7990(b) 
for  each  affected  tank  by  meeting  the 


requirements  in  paragraphs  (b)(1) 
through  (3)  of  this  section. 

(1)  Keeping  records  of  the  quantity 
and  design  capacity  for  each  type  of 
container  used  for  yoiu  site  remediation 
and  subject  to  §63.7886(b)(l)(ii). 

(2)  For  containers  subject  to 
§63.7886(b)(l){ii)  with  a  design  capacity 
greater  than  0.46  m^  and  not  using 
Container  Level  2  or  Container  Level  3 
controls,  meeting  the  requirements  in 
paragraphs  (b)(2){i)  and  (ii)  of  this 
section. 

(i)  Keeping  records  of  the  maximum 
vapor  pressure  or  total  organic 
concentration  for  the  remediation 
material  placed  in  the  containers,  as        i 
applicable  to  the  conditions  in 
§  63.7900{b)(3)(i)  or  (ii)  for  which  your 
containers  qualify  to  use  Container 
Level  1  controls. 

(ii)  Performing  a  new  determination 
whenever  changes  to  the  remediation 
material  placed  in  the  containers  could 
potentially  cause  the  maximum  vapor 
pressure  or  total  organic  concentration 
to  increase  to  a  level  that  is  equal  to  or 
greater  than  the  conditions  specified  in 
§63.7900(b)(3)(i)  or  (ii),  as  applicable  to 
yoiu-  containers.  You  must  keep  records 
of  each  determination. 

(3)  Keeping  records  to  document 
compliance  with  the  requirements 
according  to  the  requirements  in 
§63.7952. 

(c)  You  must  demonstrate  continuous 
compliance  for  each  container 
determined  to  require  Container  Level  1 
controls  by  meeting  the  requirements  in 
paragraphs  (c)(1)  through  (5)  of  this 
section. 

(1)  Operating  and  maintaining  covers 
for  each  container  according  to  the 
requirements  in  §  63.922(d)  . 

(2)  Inspecting  each  container  annually 
according  to  the  requirements  in 

§  63.926(a)(2). 

(3)  Emptying  or  repairing  each 
container  according  to  the  requirements 
in  §  63.926(a)(3). 

(4)  Keeping  records  of  an  inspection 
that  includes  the  information  in 
paragraphs  (a)(4)(i)  and  (ii)  of  this 
section. 

(i)  Date  of  each  inspection;  and 
(ii)  If  a  defect  is  detected  during  an 
inspection,  the  location  of  the  defect,  a 
description  of  the  defect,  the  date  of 
detection,  the  corrective  action  taken  to 
repair  the  defect,  and  if  repair  is 
delayed,  the  reason  for  any  delay  and 
the  date  completion  of  the  repair  is 
expected. 

(5)  Keeping  records  to  document 
compliance  with  the  requirements 
according  to  the  requirements  in 
§63.7952. 

(d)  You  must  demonstrate  continuous 
compliance  for  each  container 


determined  to  require  Container  Level  2 
controls  by  meeting  the  requirements  in 
paragraphs  (d)(1)  through  (6)  of  this 
section. 

(1)  Transferring  remediation  material 
in  and  out  of  the  container  according  to 
the  requirements  in  §  63.923(c). 

(2)  Operating  and  maintaining 
container  covers  according  to  the 
requirements  in  §  63.923(d). 

(3)  Inspecting  each  container  annually 
according  to  the  requirements  in 

§  63.926(a)(2). 

(4)  Emptying  or  repairing  containers 
according  to  the  requirements  in 

§  63.926(a)(3). 

(5)  Keeping  records  of  each  inspection 
that  include  the  information  in 
paragraphs  (d)(5)(i)  and  (ii)  of  this 
section. 

(i)  Date  of  each  inspection;  and 
(ii)  If  a  defect  is  detected  during  an 
inspection,  the  location  of  the  defect,  a 
description  of  the  defect,  the  date  of 
detection,  the  corrective  action  taken  to 
repair  the  defect,  and  if  repair  is 
delayed,  the  reason  for  any  delay  and 
the  date  completion  of  the  repaii  is 
expected. 

(6)  Keeping  records  to  document 
compliance  with  the  requirements  of 
this  subpart  according  to  the 
requirements  in  §  63.7952. 

fe)  You  must  demonstrate  continuous 
compliance  for  each  container 
determined  to  require  Container  Level  3 
controls  by  meeting  the  requirements  in 
paragraphs  (e)(1)  through  (4)  of  this 
section. 

(1)  Performing  the  verification 
procedure  for  the  enclosiu-e  annually 
according  to  the  requirements  in 
§63.685{i). 

(2)  Recording  the  information 
specified  in  §  63.696(f). 

(3)  Meeting  each  applicable 
requirement  for  demonstrating 
continuous  compliance  with  the 
emissions  limitations  and  work  practice 
standards  for  a  closed  vent  system  and 
control  device  in  §63.7928. 

(4)  Keeping  records  to  document 
compliance  with  the  requirements  of 
this  subpart  according  to  the 
requirements  in  §63.7952. 

Surface  Impoundments 

§  63.7905    What  emissions  limitations  or 
woric  practice  standards  must  I  meet  for 
surface  impoundments? 

(a)  You  must  control  HAP  emissions 
from  each  new  and  existing  surface 
impoundment  subject  to 

§  63.7886(b){l)(iii)  according  to 
emissions  limitations  and  work  practice 
stemdards  in  this  section  that  apply  to 
your  affected  sm-face  impoundments. 

(b)  For  each  affected  surface 
impoundment,  you  must  install  and 
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operate  air  pollution  controls  that  meet 
either  of  the  options  in  paragraphs  (b)(1) 
or  (2)  of  this  section. 

(1)  Install  and  operate  a  floating 
membrane  cover  according  to  the 
requirements  in  §63.142;  or 

(_')  Install  and  operate  a  cover  vented 
tlirou^^h  a  closed  vent  system  to  a 
control  device  according  to  the 
requirements  in  §63.943.  You  must 
meet  the  emis-iioii^  limitations  and  work 
prattite  standards  in  4?  h;}. 7925  that 
apply  to  vour  closed  vent  system  and 
rnntrnl  device. 

.    .\^  provided  in  §  63.6(g),  you  may 
r>Miuest  d[)pro\'al  from  the  EPA  to  use  an 
alternative  to  the  work  practice 
standards  in  this  section  that  apply  to 
\our  surface  impoundments.  If  you 
request  for  permission  to  use  an 
alternative  to  the  work  practice 
standards,  you  must  submit  the 
informatinn  described  in  §  63.6(g)(2). 

§53.7906     How  do  I  demonstrate  initial 
compliance  with  ttie  emissions  limitations 
or  work  practice  standards  for  surface 
impoundments'' 

idj  Viu;  iiui>t  demonstrate  initial 
compliance  with  the  emissions 
limitations  and  work  practice  standards 
in  §63.790.5  that  applv  to  your  affected 
surface  impoundments  by  meeting  the 
reqjiirements  in  paragraphs  (b)  and  (c) 
of  this  section,  as  applicable  to  your 
surface  impoundments. 

(b)  You  must  demonstrate  initial 
compliance  of  each  surface 
impoundment  using  a  floating 
membrane  cover  according  to 

§  63.7905(b)(1)  if  you  have  submitted  as 
part  of  vour  notification  of  compliance 
status,  specified  in  §  63.7950,  a  signed 
statement  that  you  have  met  the 
requirements  in  paragraphs  (b)(1) 
through  (3)  of  this  section. 

( 1)  You  have  installed  a  floating 
membrane  cover  and  closure  devices 
that  meet  the  requirements  in 
§63.942(bl,  and  vou  have  records 
documenting  the  design  and 
installation. 

(2)  You  will  operate  the  cover  and 
closure  devices  according  to  the 
reijuireinents  in  §  63.942(c). 

(3)  You  have  performed  an  initial 
visual  inspection  of  each  surface 
impoundment  and  closure  devices 
d(  (.ording  to  the  requirements  in 

§  63.946(a),  and  \nu  have  records 
documenting  the  m-ipection  results 

(c)  ^'ou  must  demonstrate  initial 
(omphance  of  t-ach  surface 
impoundment  using  a  cover  vented  to  a 
(  ontrol  device  according  to 

§  ti.t  7905(bHi)  if  vou  have  submitted  as 
part  of  \(>ur  notification  of  compliance 
status,  specified  in  §63.7950.  a  signed 
statement  that  vnu  have  met  the 


requirements  m  p.trat^raphs  (c)(1) 
through  (4)  of  this  see  tioii 

(1)  You  ha'.e  iiist.died  ,i  i  o\er  and 
closure  ilt'v  K  I",  tli.i!  meet  thi' 
requirement^  in  i;  (>  <  94,Mb).  and  ha\e 
records  iio(  unii'iitini;  the  design  and 
installation 

(2)  You  will  o|Hr,ite  the  i  over  and 
closure  devices  dLLording  to  the 
requirements  in  §  63.943(c). 

(3)  You  have  ()erformed  an  initial 
visual  inspei  tioii  of  e.K  h  ciAerand 
closure  devices  d(  (  onlmg  to  the 
requirements  in  *;  ti  f  'Mfiih).  and  ha\e 
record>  idx  luiientm^  the  inspection 
results. 

'     (4)  You  have  met  e,n  h  dppiiiahle 
requirement  for  (iemonstr.itim;  initial 
compliance  with  the  emission 
limitations  and  work  prartu c  standards 
for  a  closed  vent  system  And  <  ontrol 
device  in  §B(  ^'tl'fi 

§  63  7907     What  are  my  inspection  and 
monitoring  requirements  for  surface 
impoundments'' 

iJi  It  \uu  u.-.e  ,1  tin.itiiiL;  ineint)rdne 
cover  according  to  §  ti  <  ~Mii.")(b)(l),  you 
must  visuallv  in-p'M  t  ttir  t'lu.iting 
membrane  (  m\  ,i  and  it--  (  iosiire  devices 
at  least  ajinualh    i'  i  ordiii'.;  l.i  die 
requirements  in  *5h,<.94t)(di. 

(b)  If  vou  use  a  cover  vented  to  a 
control  device  according  to 
§  63.7905(b)(2).  you  must  meet 
requirements  in  paragraphs  (b)(1)  and 
(2)  of  this  section. 

(1)  You  must  Visu.lii\    llispei  t  the 

covet  and  its  closure  devices  tor  dete(  ts 
according  to  the  re<piirement->  iii 
§  63.946(b). 

(2)  You  must  monitoi  .uid  iiis|iti  t  tlif 
closed  vent  system  and  >  iuitrol  de\i.  e 
according  to  the  reqinii'iiHiits  in 
§63.7927  that  apply  to  you. 

§63  7908     How  do  I  demonstrate 
continuous  compliance  with  the  emissions 
limitations  and  work  practice  standards  for 
surface  impoundments'' 

,1     'l  >iU  mils!  demolistlrite  i  niltinilnus 

com  [ill  nil  '•  '.V  ith  the  em  iss  lolls 
limildtion.s  and  vsmk  (ird{  tu.e  st.uuiards 
in  §63.790.T  appli(  .tlile  to  \our  affected 
surf.ti  >■  iiiipoundments  \)\  meeting  the 
requir'Miients  m  pdrdi4M[)lis  (jj)  diid  ((,) 
of  this  section  as  dfiplii  .ible  to  vour 
'surface  impoundments 

(b)  You  must  liemonstrate  continuous 
compliance  for  edc  h  surface 
impoundment  using  a  floating 
nH'mbrdiie  i  o\er  dc(. ording  to 
§63,79().5(l))|  1)  hv  meeting  the 
requirements  in  paragraphs  (b)(1) 
through  (.5)  of  this  section. 

(1 )  Operating  and  maintaining  the 
floating  mendirdiie  (over  and  <  losure 
devices  accord  I  ni;  to  the  re(juirernents  in 
§H3  942(c). 


(2)  Visually  inspecting  the  floating 
membrane  cover  and  closure  devices  for 
(iefer:ts  at  least  annually  according  to 
the  re(juirenients  in  §63. 946(a) 

(3)  Repairing  defects  according  to  the 
requirements  in  §  63.946(c). 

(4)  Recording  the  information 
specified  in  §  63. 947(a)(2)  and  (a)(3). 

(5)  Keeping  records  to  document 
compliance  with  the  requirements 
according  to  th(>  requirements  in 
§63.7952. 

(c)  You  must  demonstrate  cimtinuous 
compliance  for  each  surface 
impoundment  using  a  cover  vented  to  a 
control  de\ic:e  according  to 
§63, 7905(b)(2)  bv  meeting  the 
requiremimts  in  paragraphs  (c)(1) 
through  (6)  of  this  section. 

1 1 )  Operating  and  maintaining  the 
(o\er  and  its  ( losure  devices  according 
to  the  re(juirements  in  §63, 943(c). 

{2]  V'isuallv  inspecting  the  cover  and 
Its  closure  devices  for  defects  at  least 
annually  according  to  the  requirements 
m  §H3.94fi(h), 

(3)  Repairing  defects  according  to  the 
requirements  in  §B3.946(c;). 

(4)  Recording  the  information 
specified  in  §  63. 947(a)(2)  and  (a)(3), 

(5)  Meeting  each  applicabh; 
requirement  for  demonstrating 
continuous  c:ompliance  with  the 
emission  limitdtions  and  work  practice 
standards  for  a  closed  vent  system  and 
control  device  in  §B3.792H. 

(6)  Keeping  records  to  dot;ument 
compliance  with  the  requirements 
according  to  the  requirements  in 

Jf  fi3,79.'iJ 

Separators 

§  63.791 0    What  emissions  limitations  and 
work  practice  standards  must  I  meet  for 
separators? 

(a)  You  must  control  HAP  emissions 
from  each  new  and  existing  oil-water 
separator  and  organic-water  separator 
subject  to  §63.7886(b)(l)(iv)  according 
to  emissions  limitations  and  work 
prai  tice  standards  in  this  section  that 
apply  to  your  affected  separators, 

(b)  For  each  affected  separator,  you 
must  install  and  operate  air  pollution 
controls  that  meet  one  of  the  options  in 
paragraphs  (h)(1)  through  (3)  of  this 
section, 

( 1 )  Install  and  operate  a  floating  roof 
acxording  to  the  requirements  in 
§63.1043.  For  portions  of  the  separator 
where  it  is  infeasible  to  install  and 
operate  a  floating  roof,  such  as  over  a 
weir  mechanism,  you  must  comply  with 
the  requirements  specified  in  paragraph 
(b)(2)  of  this  section. 

(2)  Install  and  operate  a  fixed  roof 
vented  through  a  closed  \'ent  system  to 
a  control  device  according  to  the 
requirements  in  §63.1044.  You  must 
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meet  the  emissions  limitations  and  work 
practice  standards  in  §  63.7925  that 
apply  to  your  closed  vent  system  and 
control  device. 

(3)  Install  and  operate  a  pressurized 
separator  according  to  the  requirements 
in  §63.1045. 

(c)  As  provided  in  §  63.6(g),  you  may 
request  approval  from  the  EPA  to  use  an 
alternative  to  the  work  practice 
standards  in  this  section  that  apply  to 
your  separators.  If  you  request  for 
permission  to  use  an  alternative  to  the 
work  practice  standards,  you  must 
submit  the  information  described  in 
§  63.6(g)(2). 

§63.7911     How  do  I  demonstrate  initial 
compliance  with  the  emissions  limitations 
and  work  practice  standards  for 
separators? 

(a)  You  must  demonstrate  initial 
compliance  with  the  emissions 
limitations  and  work  practice  standards 
in  §  63.7910  that  apply  to  your  affected 
separators  by  meeting  the  requirements 
in  paragraphs  (b)  through  (d)  of  this 
section,  as  applicable  to  your  separators. 

(b)  You  must  demonstrate  initial 
compliance  of  each  separator  using  a 
floating  roof  according  to  §63. 7910(b)(1) 
if  you  have  submitted  as  part  of  your 
notification  of  compliance  status, 
specified  in  §  63.7950,  a  signed 
statement  that  you  have  met  the 
requirements  in  paragraphs  (b)(1) 
through  (4)  of  this  section. 

(1)  You  have  installed  a  floating  roof 
and  closure  devices  that  meet  the 
requirements  in  §  63.1043(b),  and  you 
have  records  documenting  the  design 
and  installation. 

(2)  You  will  operate  the  floating  roof 
and  closure  devices  according  to  the 
requirements  in  §  63.1043(c). 

(3)  You  have  performed  an  initial  seal 
gap  measurement  inspection  using  the 
procedures  in  §  63.1046(b),  and  you 
have  records  documenting  the 
measurement  results. 

(4)  You  have  performed  an  initial 
visual  inspection  of  the  floating  roof  and 
closure  devices  for  defects  according  to 
the  requirements  in  §  63.1047(b)(2),  and 
you  have  records  documenting  the 
inspection  results. 

(5)  For  any  portions  of  the  separator 
using  a  fixed  roof  vented  to  a  control 
device  according  to  §  63.7910(b)(1),  you 
have  met  the  requirements  in 
paragraphs  (c)(1)  through  (4)  of  this 
section. 

(c)  You  must  demonstrate  initial 
compliance  of  each  separator  using  a 
fixed  roof  vented  to  a  control  device 
according  to  §  63.7910(b)(2)  if  you  have 
submitted  as  part  of  your  notification  of 
compliance  status,  specified  in 

§  63.7950,  a  signed  statement  that  you 


have  met  the  requirements  in 
paragraphs  (c)(1)  through  (4)  of  this 
section. 

(1)  You  have  installed  a  fixed  roof  and 
closiu-e  devices  that  meet  the 
requirements  in  §  63.1042(b),  and  you 
have  records  docmnenting  the  design 
cmd  installation. 

(2)  You  will  operate  the  fixed  roof  and 
its  closure  devices  according  to  the 
requirements  in  §  63.1042(c). 

(3)  You  have  performed  an  initial 
visual  inspection  of  the  fixed  roof  and 
closiu^  devices  for  defects  according  to 
the  requirements  in  §  63.1047(a). 

(4)  You  have  met  each  applicable 
requirement  for  demonstrating  initial 
compliance  with  the  emission 
limitations  and  work  practice  standards 
for  a  closed  vent  system  and  control 
device  in  §63.7926. 

(d)  You  must  demonstrate  initial 
compliance  of  each  pressurized 
separator  that  operates  as  a  closed 
system  according  to  §63. 7910(b)(3)  if 
you  have  submitted  as  part  of  yoiu 
notification  of  compliance  status, 
specified  in  §  63.7950,  a  signed 
statement  that  you  have  met  the 
requirements  in  paragraphs  (d)(1)  and 
(2)  of  this  section. 

(1)  You  have  installed  a  pressurized 
separator  that  operates  as  a  closed 
system  according  to  the  requirements  in 
§ 63.1045(b)(1)  and  (b)(2).  and  you  have 
records  of  the  design  and  installation. 

(2)  You  will  operate  the  pressurized 
separator  as  a  closed  system  according 
to  the  requirements  in  §6 3. 1045(b)(3). 

§  63.791 2    What  are  my  inspection  and 
monitoring  requirements  for  separators? 

(a)  If  you  use  a  floating  roof  according 
to  §63. 7910(b)(1).  you  must  meet 
requirements  in  paragraphs  (a)(1)  and 
(2)  of  this  section. 

(1)  Measiu-e  the  seal  gaps  at  least 
annually  according  to  the  requirements 
in  §63. 1047(b)(1). 

(2)  Visually  inspect  the  floating  roof  at 
least  annually  according  to  the 
requirements  in  §63. 1047(b)(2). 

(b)  If  you  use  a  cover  vented  to  a 
control  device  according  to 

§  63.7910(b)(1)  or  (2),  you  must  meet 
requirements  in  paragraphs  (b)(1)  and 
(2)  of  this  section. 

(1)  You  must  visually  inspect  the 
cover  and  its  closure  devices  for  defects 
according  to  the  requirements  in 

§  63.1047(c). 

(2)  You  must  monitor  and  inspect  the 
closed  vent  system  and  control  device 
according  to  the  requirements  in 

§  63.7927  that  apply  to  you. 

(c)  If  you  use  a  pressiu-ized  separator 
that  operates  as  a  closed  system 
according  to  §  63.7910(b)(3),  you  must 
visually  inspect  each  pressurized 


separator  and  closure  devices  for  defects 
at  least  armually  to  ensure  they  are 
operating  according  to  the  design 
requirements  in  §  63.1045(b). 

§  63.791 3    How  do  I  demonstrate 
continuous  compliance  with  the  emissions 
limitations  and  worlt  practice  standards  for 
separators? 

(a)  You  must  demonstrate  continuous 
compliance  with  the  emissions 
limitations  and  work  practice  standards 
in  §  63.7910  applicable  to  your  affected 
separators  by  meeting  the  requirements 
in  paragraphs  (b)  through  (d)  of  this 
section  as  applicable  to  your  siuface 
impoimdments. 

(b)  You  must  demonstrate  continuous 
compliance  for  each  separator  using  a 
floating  roof  according  to  §  63.7910(b)(1) 
by  meeting  the  requirements  in 
paragraphs  (b)(1)  through  (6)  of  this 
section. 

(1)  Operating  and  maintaining  the 
floating  roof  according  to  the 
requirements  in  §  63.1043(b). 

(2)  Performing  seal  gap  measurement 
inspections  at  least  annually  according 
to  the  requirements  in  §  63.1047(b)(1). 

(3)  Visually  inspecting  the  floating 
roof  at  least  annually  according  to  the 
reauirements  in  §  63.1047(b)(2). 

(4)  Repairing  defects  according  to  the 
requirements  in  §  63.1047(d). 

(5)  Recording  the  information 
specified  in  §  63.1048(a)  and  (b). 

(6)  Keeping  records  to  document 
compliance  with  the  requirements 
according  to  the  requirements  in 
§63.7952. 

(c)  You  must  demonstrate  continuous 
compliance  for  each  separator  using  a 
cover  vented  to  a  control  device 
according  to  §  63.7905(b)(1)  or  (2)  by 
meeting  the  requirements  in  paragraphs 
{c)(l)  through  (6)  of  this  section. 

(1)  Operating  and  maintaining  the 
fixed  roof  and  its  closure  devices 
according  to  the  requirements  in 
§63.1042. 

(2)  Performing  visual  inspections  of 
the  fixed  roof  and  its  closure  devices  for 
defects  at  least  annually  according  to 
the  requirements  in  §  63.1047(a). 

(3)  Repairing  defects  according  to  the 
requirements  in  §  63.1047(d). 

(4)  Recording  the  information 
specified  in  §  63.1048(a). 

(5)  Meeting  each  applicable 
requirement  for  demonstrating 
continuous  compliance  with  the 
emission  limitations  and  work  practice 
standards  for  a  closed  vent  system  and 
control  device  in  §  63.7928. 

(6)  Keeping  records  to  document 
compliance  with  the  requirements  of 
this  subpart  according  to  the 
requirements  in  §  63.7952. 

id)  You  must  demonstrate  continuous 
compliance  for  each  pressiuized 
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separator  operated  as  a  closed  system 

acxording  to  *i  63.7910(b)(3)  bv  meeting 
the  requirements  in  paragraphs  fd)(l) 
and  (2)  of  this  sectiDn 

( 1 )  Operating  the  pressurized 
separator  at  all  times  according  to  the 
requirements  in  ^53  1045 

[2]  Visuallv  inspecting  ea(  h 
pressurized  tank  and  closure  de\i(  es  for 
defects  at  least  annually  to  ensurn  they 
are  operating  according  to  the  design 
requirements  in  <?  b 3  104 "i(h).  and 
recording  the  results  of  ea(  h  inspt>ction 

Transfer  Systems 

§  63.791 5    What  emissions  limitations  and 
work  practice  standards  must  I  meet  for 
transfer  systems? 

[d]  Vou  must  control  HAP  emissions 
from  eac;h  new  and  existing  transfer 
system  subject  to  *^  h3  788h(h)(  1  jlv) 
acxording  to  emissions  limitations  and 
work  practice  standards  in  this  see  tion 
that  applv  to  \our  affected  transft'r 
systems 

(b)  For  each  affected  transfer  system 
that  is  an  individual  drain  system  as 
defined  in  s?H3  7957.  you  must  install 
and  operate  controls  according  to  the 
requirements  in  *;63.962 

1^1  )  For  each  afft^ted  transfer  system 
that  IS  not  an  individual  drain  system  as 
defined  in  <»  hi  7957.  you  must  use  one 
of  the  transfer  systems  specified  in 
paragraphs  (c)(l!  through  (3)  of  this 
section 

(1)  A  transfer  system  that  u.ses  covers 
according  to  the  requirements  in 

§  63.689(d). 

(2)  A  transfer  system  that  consists  of 
continui)us  hard-piping  All  loint-,  or 
seams  between  the  pipe  sections  shall 
be  permanently  or  semi-permanently 
sealed  (e.g.,  a  welded  joint  between  two 
stations  of  metal  pipe  nr  a  bolted  and 
gasketed  flannel 

(3)  A  transfer  system  that  is  enclosed 
and  vented  through  a  (  losed  vent 
system  to  a  control  de\.  u  e  according  to 
the  requirements  specified  in 
paragraphs  u.ii  ll(i)  and  (ii)  of  this 
set:tion 

ii)  The  transfer  s\stem  is  designed 
and  operated  such  that  an  internal 
pressure  in  the  vapor  headspace  in  the 
enclosure  is  maintained  at  a  level  less 
than  atmospheric  prei-,ure  when  the 
ccmtrol  device  is  operating,  and 

(ii)  The  closed  vent  system  and 
control  device  are  designed  and 
operated  to  meet  the  emissions 
limitations  and  work  practic:e  standards 
in  *?  63  7925  that  apply  to  your  closed 
vent  system  and  control  dev.Cf' 

(d)  As  provided  in  *?  63, 6(g),  vou  may 
request  approval  from  the  EPA  to  use  in 
alternative  to  the  work  practice 
standards  in  this  section  that  apply  to 
your  transfer  systems  If  you  request  for 


permission  to  use  an  alternative  to  the 
work  practice  standards,  you  must 
submit  the  information  descxibed  in 

«?63  6(g){2l 

§63.7916     How  do  I  demonstrate  initial 
compliance  witti  the  emissions  limitations 
and  work  practice  standards  for  transfer 
systems? 

(a)  ^'oii  must  demcmstrate  initial 
compliance  with  the  emissions 
limitatiftns  and  work  practice  standards 
in  ti  63  7915  that  applv  to  your  affected 
transfer  systems  by  meeting  the 
requirements  in  paragraphs  (b)  through 
(t-)  of  this  section,  as  applicable  to  your 
transfer  systems 

(h)  \i\u  must  demonstrate  initial 
I  oiiqiliance  of  eic  h  individual  drain 
system  using  controls  according  to 
45  63  7915(b)  if  you  have  submitted  as 
part  of  your  notific:ation  of  i:oinpliance 
status,  specified  m  *}  63  7950.  a  signed 
statement  that  you  have  met  the 
requirements  in  paragraphs  (b)(1) 
through  (3)  lit  this  stM  tiop. 

(1 )  >'ou  h,i\  >•  iiist.illed  .iir  eiiiission 
contrnls  till  eac  h  individual  drain 
system  and  |iinc  tmn  bo.x  according  to 
the  requirements  in  t? 63  962(a)  and  (b), 
and  \'ou  have  retorils  docuimenting  the 
installatnin  and  design 

(2)  Yiui  will  opt'rate  the  air  emission 
controls  ac;cording  to  the  requirements 
in  §63. 962(b)(5), 

(3)  You  have  performed  an  initial 
visual  inspection  of  each  individual 
drain  ^\  stem  ace  nrding  to  the 
requirements  in  '?6,<  964(a).  and  you 
have  records  doc  uiiienting  the" 
inspection  results 

(c)  You  must  deiiiiiiistrate  initial 
compliance  of  eac  h  transter  system 
using  covers  ace  (irdiiig  to  §  63.7915(c)(1) 
if  vou  have  submitted  as  part  of  your 
notification  ol  c miiplianc c  status, 
specified  in  §63.7950.  a  signed 
statement  that  you  have  met  the 
requirements  in  paragraphs  (c)(1) 
through  (3)  of  this  sec  tion 

( 1 )  Eac:h  transfer  system  is  equipped 
with  covers  and  closure  devices 
according  to  the  recjuireraents  in 
§63.f)H9(dl(  1  i  through  14).  and  you  have 
records  documenting  the  design  and 
installation, 

(2)  You  have  performed  an  iiuti.il 
inspection  of  each  cover  aiul  its  cdosure 
devices  for  defects  acc;ording  to  the 
requirements  in  §63.695(d)(  1 )  through 
(5),  rinci  you  have  rec:ords  c)oc  umenting 
the  inspet;tion  results 

(3)  You  will  operate  each  cover  and 
its  closure  devices  ac;c:ording  to  the 
requircmients  in  ^tiA  689(5) 

(d)  \'ou  must  demonstrate  initial 
complianc:e  of  i'ac;h  transfer  system  that 
consists  of  hard  piping  according  to 
§63. 7915(c)(2)  if  you  have  submitted  as 


part  of  vour  notification  of  compliance 
status,  specified  in  §63.7950,  a  signed 
statement  that  you  have  met  the 
requirements  in  paragraphs  (d)(1)  and 
(2)  of  this  section. 

(1)  You  have  installed  a  transfer 
system  that  consists  entirely  of  hard 
piping  and  meets  the  requirements  in 
§  63.7915(c)(2),  and  you  have  records 
documenting  the  design  and 
installation, 

(2)  You  have  performed  an  initial 
inspection  of  the  entire  transfer  system 
to  verify  that  all  joints  or  seams  between 
the  pipe  sections  are  permanently  or 
semi-permanently  sealed  [e.g..  a  welded 
joint  between  two  sections  of  metal  pipe 
or  a  bolted  and  gasketed  flange),  and 
you  have  records  documenting  the 
inspection  results, 

(e)  You  must  demonstrate  initial 
c:ompliance  of  each  transfer  system  that 
is  enclosed  and  vented  to  a  control 
device  according  to  §  63.7915(e)(3)  if 
vou  have  submitted  as  part  of  your 
notification  of  compliance  status, 
specified  in  §63.7950.  a  signed 
statement  that  you  have  met  the 
requirements  in  paragraphs  (e)(1)  and 
(2)  of  this  station. 

(1)  You  have  installed  a  transfer 
system  that  is  designed  and  operated 
suc;h  that  an  internal  pressure  in  the 
\apor  ht>adspace  in  the  enclosure  is 
maintained  at  a  level  less  than 
atmospheric  pressure  when  the  control 
devic:e  is  operating,  and  you  have 
records  doc:umenting  the  design  and 
installation. 

(2)  You  have  met  c^ach  applicable 
requirement  for  demonstrating  initial 
compliance  with  the  emission 
limitations  and  work  practice  standards 
for  a  closed  vent  system  and  control 
device  in  §  63.7926. 

§  63.791 7    What  are  my  inspection  and 
monitoring  requirements  for  transfer 
systems? 

(a)  If  you  operate  an  individual  drain 
system  as  a  transfer  system  according  to 
§63, 7915(b).  you  must  visually  inspect 
each  individual  drain  system  at  least 
.innuallv  acciording  to  the  requirements 
in  §  63.964(a). 

(b)  If  you  operate  a  transfer  system 
using  covers  acc:orciing  to 

§  63.7915(c)(1),  you  must  inspect  each 
cover  and  its  closure  devices  for  defects 
according  to  the  requirements  in 
§  63.695(d)(1)  through  (5). 

(c)  If  you  operate  a  transfer  system 
consisting  of  hard  piping  according  to 
§  63.7915(c)(2).  you  must  annually 
inspect  the  entire  pipeline  and  all  joints 
for  leaks  and  other  defects.  In  the  event 
that  a  defect  is  detected,  you  must  repair 
the  leak  or  defect  according  to  the 
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requirements  of  paragraph  (e)  of  this 
section. 

(d)  If  you  operate  a  transfer  system 
that  is  enclosed  and  vented  to  a  control 
device  according  to  §  63.7915(c)(3),  you 
must  meet  requirements  in  paragraphs 
(d)(1)  and  (2)  of  this  section. 

(1)  You  must  annually  inspect  all 
enclosure  components  (e.g.,  enclosure 
sections,  closure  devices,  fans)  for 
defects  that  would  prevent  an  internal 
pressure  in  the  vapor  headspace  in  the 
enclosure  from  continuously  being 
maintained  at  a  level  less  than 
atmospheric  pressure  when  the  control 
device  is  operating.  In  the  event  that  a 
defect  is  detected,  you  must  repair  the 
defect  according  to  the  requirements  of 
paragraph  (e)  of  this  section. 

(2)  You  must  monitor  and  inspect  the 
closed  vent  system  and  control  device 
according  to  the  requirements  in 

§  63.7927  that  apply  to  you. 

(e)  If  you  are  subject  to  paragraph  (c) 
or  (d)  of  this  section,  you  must  repair  all 
detected  defects  as  specified  in 
paragraphs  (e)(1)  through  (3)  of  this 
section. 

( 1 )  You  must  make  first  efforts  at 
repair  of  the  defect  no  later  than  5 
calendar  days  after  detection  and  repair 
shall  be  completed  as  soon  as  possible 
but  no  later  than  45  calendar  days  after 
detection  except  as  provided  in 
paragraph  (e)(2)  of  this  section. 

(2)  Repair  of  a  defect  may  be  delayed 
beyond  45  calendar  days  if  you 
determine  that  repair  of  the  defect 
requires  emptying  or  temporary  removal 
from  service  of  the  transfer  system  and 
no  alternative  transfer  system  is 
available  at  the  site  to  accept  the 
material  normally  handled  by  the 
system.  In  this  case,  you  must  repair  the 
defect  the  next  time  the  process  or  imit 
that  is  generating  the  material  handled 
by  the  transfer  system  stops  operation. 
Repair  of  the  defect  must  be  completed 
before  the  process  or  unit  resumes 
operation. 

(3)  You  must  maintain  a  record  of  the 
defect  repair  according  to  the 
requirements  specified  in  §  63.7952. 

§  63.791 8    How  do  I  demonstrate 
continuous  compliance  with  the  emissions 
limitations  and  work  practice  standards  for 
transfer  systems? 

(a)  You  must  demonstrate  continuous 
compliance  with  the  emissions 
limitations  and  work  practice  standards 
in  §  63.7915  applicable  to  your  affected 
transfer  system  by  meeting  the 
requirements  in  paragraphs  (b)  through 
(e)  of  this  section  as  applicable  to  your 
transfer  systems. 

(b)  You  must  demonstrate  continuous 
compliance  for  each  individual  drain 
system  using  controls  according  to 


§  63.7915(b)  by  meeting  the 
requirements  in  paragraphs  (b)(1) 
through  (5)  of  this  section. 

(1)  Operating  and  maintaining  the  air 
emission  controls  for  individual  drain 
systems  according  to  the  requirements 
in  §63.962. 

(2)  Visually  inspecting  each 
individual  drain  system  at  least 
annually  according  to  the  requirements 
in  §  63.964(a). 

(3)  Repairing  defects  according  to  the 
requirements  in  §  63.964(b). 

14)  Recording  die  information 
specified  in  §  63.965(a). 

(5)  Keeping  records  to  document 
compliance  with  the  requirements  of 
this  subpart  according  to  the 
requirements  in  §  63.7952. 

(c)  You  must  demonstrate  continuous 
compliance  for  each  transfer  system 
using  covers  according  to  §  63.7915(c)(1) 
by  meeting  the  requirements  in 
paragraphs  (c)(1)  through  (4)  of  this 
section. 

(1)  Operating  and  maintaining  each 
cover  and  its  closure  devices  according 
to  the  requirements  in  §  63.689(d)(ll 
through  (5). 

(2)  Performing  inspections  of  each 
cover  and  its  closure  devices  for  defects 
at  least  annually  according  to  the 
requirements  in  §  63.695(d)(1)  through 
(5). 

(3)  Repairing  defects  according  to  the 
reauirements  in  §  63.695(5) 

(4)  Keeping  records  to  document 
compliance  with  the  requirements  of 
this  subpart  according  to  the 
requirements  in  §  63.7952. 

(d)  You  must  demonstrate  continuous 
compliance  for  each  transfer  system  that 
consists  of  hard  piping  according  to 

§  63.7915(c)(2)  by  meeting  the 
requirements  in  paragraphs  (d)(1) 
through  (4)  of  this  section. 

(1)  Operating  and  maintaining  the 
pipeline  to  ensure  that  all  joints  or 
seams  between  the  pipe  sections  remain 
permanently  or  semi-permanently 
sealed  (e.g.,  a  welded  joint  bet'veen  two 
sections  of  metal  pipe  or  a  bolted  and 
gasketed  flange). 

(2)  Inspecting  the  pipeline  for  defects 
at  least  annually  according  to  the 
requirements  in  §  63.7918(c). 

(3)  Repairing  defects  according  to  the 
requirements  in  §63. 7918(e). 

(4)  Keeping  records  to  document 
compliance  with  the  requirements  of 
this  subpart  according  to  the 
requirements  in  §63.7952. 

(e)  You  must  demonstrate  continuous 
compliance  for  each  transfer  system  that 
is  enclosed  and  vented  to  a  control 
device  according  to  §  63.7915(e)(3)  by 
meeting  the  requirements  in  paragraphs 
(e)(1)  through  (5)  of  this  section. 

(1)  Operating  and  maintaining  the 
enclosure  to  ensure  that  the  internal 


pressure  in  the  vapor  headspace  in  the 
enclosiue  is  maintained  continuously  at 
a  level  less  than  atmospheric  pressure 
when  the  control  device  is  operating. 

(2)  Inspecting  the  enclosure  and  its 
closure  devices  for  defects  at  least 
aimually  according  to  the  requirements 
in  §63. 7918(d). 

(3)  Repairing  defects  according  to  the 
requirements  in  §  63.7918(e). 

(4)  Meeting  each  applicable 
requirement  for  demonstrating 
continuous  compliance  with  the 
emission  limitations  and  work  practice 
standards  for  a  closed  vent  system  and 
control  device  in  §  63.7928. 

(5)  Keeping  records  to  document 
compliance  with  the  requirements 
according  to  the  requirements  in 
§63.7952. 

Equipment  Leaks 

§63.7920    What  emissions  limitations  and 
woric  practice  standards  must  I  meet  for 
equipment  leaks? 

(a)  You  must  control  HAP  emissions 
from  each  new  and  existing  equipment 
subject  to  §  63.7887  according  to 
emissions  limitations  and  work  practice 
standards  in  this  section  that  applv  to 
your  affected  equipment. 

(b)  For  your  affected  equipment,  you 
must  meet  the  requirements  in  either 
paragraph  (b)(1)  or  (2)  of  this  section. 

(1)  Control  equipment  leaks  according 
to  all  applicable  requirements  under  40 
CFR  part  63,  subpart  TT— National 
Emission  Standards  for  Equipment 
Leaks — Control  Level  1 ;  or 

(2)  Control  equipment  leaks  according 
to  all  applicable  requirements  under  40 
CFR  part  63,  subpart  UU— National 
Emission  Standards  for  Equipment 
Leaks — Control  Level  2. 

(c)  If  you  use  a  closed  vent  system  and 
control  device  to  comply  with  this 
section,  as  an  alternative  to  meeting  the 
standards  in  §63.1015  or  §63.1034  for 
closed  vent  systems  and  control  devices, 
you  may  elect  to  meet  the  requirements 
in  §§63'.7925  through  63.7928  that 
apply  to  your  closed  vent  system  and 
control  device. 

(d)  As  provided  in  §  63.6(g),  you  may 
request  approval  from  the  EPA  to  use  an 
alternative  to  the  work  practice 
standards  in  this  section  that  apply  to 
your  equipment.  If  you  request  for 
permission  to  use  an  alternative  to  the 
work  practice  standards,  you  must 
submit  the  information  described  in 

§  63.6(g)(2). 

§  63.7921     How  do  I  demonstrate  initial  ' 
compliance  with  the  emissions  limitations 
and  work  practice  standards  for  equipment 
leaks? 

(a)  You  must  demonstrate  initial 
compliance  with  the  emissions 
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limitations  and  work  practice  standards 

in  ^63.7920  that  apply  to  your  affected 
equipment  bv  meeting  the  requirements 
in  paragraphs  (b)  and  ((  )  of  this  section, 
as  applicable  to  vour  affected  sources. 

(b)  If  vou  control  equipment  leaks 
according  to  the  recjuirements  under 

«5  63. 7420(b)(1).  vou  must  demonstrate 
initial  c^ompiianc  e  if  you  have  met  the 
requirements  in  paragraphs  (b)(  1 )  and 
(2)  of  this  section 

(1)  You  include  the  information 
required  in  <?  H3.1U18(a)(l)  in  your 
notification  of  compliance  status  report 

(2)  You  have  submitted  as  part  of  vour 
notification  of  compliance  status  a 
signed  statement  that: 

(i)  You  will  meet  the  requirements  in 
§§63.1002  through  63.1016  that  apply 
to  vour  affected  equipment. 

(ii)  You  havp  identified  the  equipment 
subject  to  c:ontrol  according  to  the 
requirements  m  §63  1003,  including 
equipment  designated  as  unsafe  to 
monitor,  and  have  records  suppf)rting 
the  determinations  with  ,i  written  plan 
for  monitoring  the  equipment  according 
to  the  requirements  in  §  63.1003(c)(4). 

(c)  If  vou  control  equipment  leaks 
according  to  the  rec^uirement^.  under 
§63  7920(b)(2).  vou  must  demonstrate 
initial  compliance  if  vou  have  met  the 
requirements  in  paragraphs  (c)(1)  and 
(2)  of  this  section 

(1)  You  ha\"e  included  the  mfnrmation 
required  in  §63  1039(a)  in  your 
notification  of  compliance  status  report. 

(2)  You  have  submitted  as  part  of  your 
notification  of  compliance  status  a 
signed  statement  that: 

(i)  You  will  meet  the  requirements  in 
§§63  1021  thrnugh  6:M037  that  applv 
to  vour  affected  ecjuipment 

(li)  You  have  identified  the  equipment 
subject  to  c:ontrol  according  to  the 
requirements  in  §63.1022.  including 
equipment  designated  as  unsafe  to 
monitor,  and  ha\e  records  supporting 
the  determinatums  with  ,i  written  plan 
for  mr)nitoring  the  ecjuipment  accf)rding 
to  the  requirements  m  i}h3  1022(c)(4). 

§63.7922     How  do  I  demonstrate 
continuous  compliance  with  the  work 
practice  standards  for  equipment  leaks? 

(a)  \'ou  must  demonstrate  ( untinuous 
complianc:e  with  the  emissions 
limitations  and  work  prac:tice  standards 
in  §63.7920  applu;able  to  your  affected 
equipment  bv  meeting  the  requirements 
in  paragraphs  (b)  thrnugh  (di  of  this 
section  that  apply  to  vou 

(b)  If  vou  control  equipment  leaks 
according  to  the  requirements  under 
§63. 7920(b)(1).  vou  must  demonstrate 
continuous  complianc:e  by  inspecting. 
monitoring,  repairing,  and  maintaining 
records  according  to  the  requirements  in 
§§63.1002  through  63.1018  that  apply 
to  your  affected  equipment 


(c)  If  vou  control  equipment  leaks 
according  to  the  requirem(>nts  under 
§63  7920(b)(2).  vou  must  demonstrate 
continuous  (:omplianc:e  bv  inspc'cting, 
monitoring,  repairing,  and  maintaining 
rec(5rds  ac:cording  to  the  requirements  in 
§§63  1021  through  63,1039  that  apply 
to  your  affec:ted  eciuipment 

(d)  You  must  keep  records  to 
demonstrate  c;omplianc:e  with  the 
requirements  according  to  the 
requirements  in  §tj3.79.'i2. 

Closed  Vent  Systems  and  Control 
Devices 

§  63.7925    What  emissions  limitations  and 
work  practice  standards  must  I  meet  for 
closed  vent  systems  and  control  devices? 

(a)  For  each  c  losed-vent  svstem  and 
c:ontrol  device  vou  use  to  complv  with 
requirements  in  §§63.7890  through 
63.7922,  as  applii  able  to  vour  affected 
scjurces,  \ou  must  meet  the  emissions 
limitations  and  work  prai  tice  standards 
in  this  station 

(b)  Whenever  gases  or  vapors 
containing  H.\P  .ire  vented  through  the 
closed-vent  s\steni  to  the;  (  ontrol 
device,  the  (  oiitrni  device  must  be 
operating  exc:ept  at  those  times  listed  in 
either  paragraph  (hjllj  or  (2)  of  this 
section. 

(1)  The  control  device  may  be 
bypassed  for  the  [uirpose  of  periorming 
(ilanned  routine  in,imtenaiu:e  of  tht» 
c:losed-vent  system  or  i  ontrol  de\i(  e  in 
situations  when  the  routine 
mainten.inre  (  annot  he  perlormed 
during  periods  that  thcr  emission  point 
"vented  to  the  control  device  is 

shutdown   On  ,iii  .iniiu.i!  b.isis.  the  total 
tune  that  the  i  lused-veut  svsteill  or 

control  device  is  bypassed  to  perform 
routine  maintenance  must  not  exceed 
240  houi^  [)ei  e,t(  h  c  alei.dar  year. 

(2)  The  c:ontrol  device  mav  be 
bypassed  for  the  purpose  of  c:orn-cting  a 
malfunc:tion  ol  the  ilosed-vent  svstem 
or  control  iie\  n  e    Vdu  must  perform  the 
ad)ustments  (jr  rejiairs  necessary  to 
correct  the  maltuiii  tion  as  soon  as 
practicable  ,ifler  the  m.iltuiK.tion  is 
detected 

(c)  For  each  {:lo>e(l  vent  system,  you 
must  meet  the  work  prac  tice  standards 
in  §63.693(c:). 

(d )  For  each  control  dev  ice  other  than 
a  flare  or  a  control  device  used  to 
c:omplv  with  the  facilitv-wide  process 
\ent  emission  limits  m  §  ti.i  7890(b).  vou 
must  control  H.W  emissions  to  meet 
either  of  the  emissions  limits  in 
paragr  iplis  (d)(1)  or  (2)  of  this  sec:tion 
except  as  provided  for  in  jiaragraph  (f) 
of  this  s(»c:tion. 

( 1 )  Reduc:e  emissiims  of  total  HAP 
listed  in  Table  1  of  this  subpart  or  TOC 
(minus  methane  and  ethane)  from  each 


control  device  by  95  percent  by  weight; 
or 

(2)  Limit  the  concentration  of  total 
HAP  listed  in  Table  1  of  this  subpart  or 
TOC  (minus  methane  and  ethane)  from 
each  combustion  control  device  (a 
thermal  incinerator,  catalytic 
incinerator,  boiler,  or  process  heater)  to 
20  ppmv  or  less  on  a  dry  basis  corrected 
to  3  percent  oxygen. 

(e)  If  you  use  a  flare  for  your  control 
device,  then  you  must  meet  the 
requirements  for  flares  in  §63.1 1(b). 

(f)  If  you  use  a  process  heater  or  boiler 
for  your  control  device,  then  as 
alternative  to  meeting  the  emissions 
limits  in  paragraph  (d)  of  this  section 
you  may  choose  to  comply  with  one  of 
the  work  practice  standards  in 
paragraphs  (f)(1)  through  (3)  of  this 
section. 

( 1 )  Introduc:e  the  vent  stream  into  the 
Hame  zone  of  the  boiler  or  process 
heater  and  maintain  the  conditions  in 
the  c:ombustion  chamber  at  a  residence 
time  of  0.5  seconds  or  longer  and  at  a 
temperature  of  760"C  or  higher;  or 

(2)  Introduce  the  vent  stream  with  the 
fuel  that  provides  the  predominate  heat 
input  to  the  boiler  or  process  heater  [i.e., 
the  primary  fuel);  or 

(3)  Introduce  the  vent  stn?am  to  a 
boiler  or  process  heater  for  which  you 
either  have  binm  issued  a  final  permit 
under  40  (^FR  part  270  and  complies 
with  the  requirements  of  40  CFR  part 
266.  subpart  H — Hazardous  Waste 
Burned  in  Boilers  and  Industrial 
Furnaces;  or  has  certified  compliance 
with  the  interim  status  requirements  of 
40  CFR  part  266.  subpart  H. 

Ig)  For  each  control  device  other  than 
a  flare,  vou  must  meet  each  operating 
limit  in  paragraphs  (gl(l)  through  (6)  of 
this  section  that  applies  to  your  control 
de\ice. 

( 1 )  If  \'ou  use  a  regenerable  carbon 
acisorption  svstem,  you  must: 

(i)  Maintain  the;  hourly  average  total 
regeneration  stream  mass  flow  during 
the  adsorption  bed  regeneration  cycle 
greater  than  or  equal  to  the  stream  mass 
flow  established  in  the  design 
evaluation  or  performanc;e  test. 

(ii)  Maintain  the  hourly  average 
temperature  of  the  adsorption  bed 
during  regeneration  (except  during  the 
cooling  cycle)  grc>ater  than  or  equal  to 
the  temperature  established  during  the 
design  evaluation  or  performance  test. 

(iii)  Maintain  the  hourly  average 
temperature  of  the  adsorption  bed  after 
regeneration  (and  within  15  minutes 
after  completing  any  cooling  cycle)  less 
than  or  equal  to  the  temperature 
established  during  the  design 
evaluation. 

(iv)  Maintain  the  frequency  of 
regeneration  greater  than  or  equal  to  the 


K.afnfi 


VoAar^l  Dooicior  /  V'nl    RH    Vd     iut  /  VVmH  np^ifi  n  V    nctoher  8    2nn3/Riiles  and  Raculations 


Federal  Register / Vol.  68,  No.  195 /Wednesday.  October  8.  2003 /Rules  and  Regulations         58205 


frequency  established  during  the  design 
evaluation. 

(2)  If  you  use  a  nonregenerable  carbon 
adsorption  system,  you  must  maintain 
the  hourly  average  temperature  of  the 
adsorption  bed  less  than  or  equal  to  the 
temperature  established  during  the 
design  evaluation  or  performance  test. 

(3)  If  you  use  a  condenser,  you  must 
maintain  the  daily  average  condenser 
exit  temperature  less  than  or  equal  to 
the  temperature  established  during  the 
design  evaluation  or  performance  test. 

(4)  If  you  use  a  thermal  incinerator, 
you  must  maintain  the  daily  average 
firebox  temperature  greater  than  or 
equal  to  the  temperature  established  in 
the  design  evaluation  or  during  the 
performance  test. 

(5)  If  you  use  a  catalytic  incinerator, 
you  must  maintain  the  daily  average 
temperature  difference  across  die 
catalyst  bed  greater  than  or  equal  to  the 
minimum  temperature  difference 
established  during  the  performance  test 
or  design  evaluation. 

(6)  If  you  use  a  boiler  or  process 
heater  to  comply  with  an  emission  limit 
in  paragraph  (d)  of  this  section,  you 
must  maintain  the  daily  average  firebox 
temperature  within  the  operating  level 
established  during  the  design  evaluation 
or  performance  test. 

(h)  If  you  use  a  carbon  adsorption 
system  as  your  control,  you  must  meet 
each  work  practice  standard  in 
paragraphs  (h)(1)  through  (3)  of  this 
section  that  applies  to  your  control 
device. 

(1)  If  you  use  a  regenerable  carbon 
adsorption  system,  you  must: 

(i)  Replace  the  existing  adsorbent  in 
each  segment  of  the  bed  with  an     . 
adsorbent  that  meets  the  replacement 
specifications  established  duririg  the 
design  evaluation  before  the  age  of  the 
adsorbent  exceeds  the  maximum 
allowable  age  established  during  the 
design  evaluation. 

(ii)  Follow  the  disposal  requirements 
for  spent  carbon  in  §  63.693(d)(4). 

(2)  If  you  use  a  noiu-egenerable  carbon 
adsorption  system,  you  must: 

(i)  Replace  the  existing  adsorbent  in 
each  segment  of  the  bed  with  an 
adsorbent  that  meets  the  replacement 
specifications  established  diuing  the 
design  evaluation  before  the  age  of  the 
adsorbent  exceeds  the  maximum 
allowable  age  established  during  the 
design  evaluation. 

(ii)  Meet  the  disposal  requirements  for 
spent  carbon  in  §  63.693{d)(4)(ii). 

(3)  If  you  use  a  nonregenerative 
carbon  adsorption  system,  you  may 
choose  to  comply  with  the  requirements 
in  paragraphs  (h)(3)(i)  and  (ii)  of  this 
section  as  an  alternative  to  the 


requirements  in  paragraph  (h)(2)  of  this 
section.  You  must: 

(i)  Immediately  replace  the  carbon 
canister  or  carbon  in  the  control  device 
when  the  monitoring  device  indicates 
breakthrough  has  occurred  according  to 
the  requirements  in 
§  63.693(d)(4)(iii)(A).  or  replace  the 
carbon  canister  or  carbon  in  the  control 
device  at  regular  intervals  according  to 
the  requirements  in 
§63.693(d)(4)(iii)(B). 

(ii)  Follow  the  disposal  requirements 
for  spent  carbon  in  §63.693(d)(4)(ii). 

(i)  If  you  use  a  catalytic  incinerator, 
you  must  replace  the  existing  catalyst 
bed  with  a  bed  that  meets  the 
replacement  specifications  before  the 
age  of  the  bed  exceeds  the  maximum 
allowable  age  established  in  the  design 
evaluation  or  dming  the  performance 
test. 

(j)  As  provided  in  §  63.6(g),  you  may 
request  approval  from  the  EPA  to  use  an 
alternative  to  the  work  practice 
standards  in  this  section  that  apply  to 
your  closed  vent  systems  and  control 
devices.  If  you  request  for  permission  to 
use  an  alternative  to  the  work  practice 
standards,  you  must  submit  the 
information  described  in  §  63.6(g)(2). 

§  63.7926    How  do  I  demonstrate  initial 
compliance  with  the  emission  limitations 
and  work  practice  standards  for  closed  vent 
systems  and  control  devices? 

(a)  You  must  demonstrate  initial 
compliance  with  the  emissions 
limitations  and  work  practice  standards 
in  this  subpart  applicable  to  your  closed 
vent  system  and  control  device  by 
meeting  the  requirements  in  paragraphs 
(b)  through  (h)  of  this  section  that  apply 
to  your  closed  vent  system  and  control 
device. 

(b)  You  must  demonstrate  initial 
compliance  with  the  closed  vent  system 
work  practice  standards  in  §  63.7925(c) 
if  you  have  submitted  as  part  of  your 
notification  of  compliance  status, 
specified  in  §  63.7950,  a  signed 
statement  that  you  have  met  the 
requirements  in  paragraphs  (b)(1)  and 
(2)  of  this  section. 

(1)  You  have  installed  a  closed  vent 
system  that  meets  the  requirements  in 
§  63.695(c)(1)  and  (2),  and  you  have 
records  documenting  the  equipment 
design  and  installation. 

(2)  You  have  performed  the  initial 
inspection  of  the  closed  vent  system 
according  to  the  requirements  in 
§63.695(c)(l)(i)  or  (ii),  and  you  have 
records  documenting  the  inspection 
results. 

(c)  You  must  demonstrate  initial 
compliance  of  each  control  device 
subject  to  the  emissions  limits  in 

§  63.7925(d)  with  the  applicable 


emissions  limit  in  §  63.7925(d)  if  you 
have  submitted  as  part  of  your 
notification  of  compliance  status, 
specified  in  §  63.7950,  a  signed 
statement  that  you  have  met  the 
requirements  in  paragraphs  (c)(1)  and 
(2)  of  this  section  that  apply  to  you. 

(1)  For  the  emissions  limit  in 

§  63.7925(d)(1).  the  emissions  of  total 
HAP  listed  in  Table  1  of  this  subpart  or 
TOC  (minus  methane  and  ethane)  from 
the  control  device,  measured  or 
determined  according  to  the  procedures 
for  performance  tests  and  design 
evaluations  in  §63.7941,  are  reduced  by 
at  least  95  percent  by  weight. 

(2)  For  the  emissions  limit  in 

§  63.7925(d)(2),  the  concentration  of 
total  HAP  listed  in  Table  1  of  this 
subpart  or  TOC  (minus  methane  and 
ethane)  from  the  combustion  control 
device,  measured  by  a  performance  test 
or  determined  by  a  design  evaluation 
according  to  the  procedures  in 
§63.7941,  do  not  exceed  20  ppmv  on  a 
dry  basis  corrected  to  3  percent  oxygen. 

(d)  You  must  demonstrate  initial 
compliance  of  each  control  device 
subject  to  operating  limits  in 

§  63.7925(g)  with  the  applicable  limits  if 
you  have  submitted  as  part  of  your 
notification  of  compliance  status, 
specified  in  §63.7950,  a  signed 
statement  that  you  have  met  the 
requirements  in  paragraphs  (d)(1)  and 
(2)  of  this  section. 

(1)  You  have  established  an 
appropriate  operating  limit(s)  for  each  of 
the  operating  parameter  applicable  to 
your  control  device  as  specified  in 

§  63.7925(g)(1)  through  (6). 

(2)  You  have  a  record  of  the 
applicable  operating  parameter  data 
during  the  performance  test  or  design 
evaluation  during  which  the  emissions 
met  the  applicable  limit. 

(e)  You  must  demonstrate  initial 
compliance  with  the  spent  carbon     — 
replacement  and  disposal  work  practice 
standards  for  carbon  adsorption  systems 
in  §  63.7925(h)  if  you  have  submitted  as 
part  of  your  notification  of  compliance 
status,  specified  in  §63.7950,  a  signed 
statement  that  you  will  comply  with 
each  work  practice  standard  that  applies 
to  your  carbon  adsorption  system. 

ff)  You  must  demonstrate  initial 
compliance  with  the  catalyst 
replacement  work  practice  standards  for 
catalytic  incinerators  in  §63.7925(i)  if 
you  have  submitted  as  part  of  your 
notification  of  compliance  status, 
specified  in  §63.7950,  a  signed 
statement  that  you  will  comply  with  the 
specified  work  practice  standard. 

(g)  You  must  demonstrate  initial 
compliance  of  each  flare  with  the  work 
practice  standards  in  §  63.7925(e)  if  you 
have  submitted  as  part  of  your 
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notification  of  compliance  status, 
specified  in  §63.7950.  a  signed 
statement  that  you  have  met  the 
requirements  in  paragraphs  lg)(l) 
through  (3)  of  this  section. 

( 1 )  Each  flare  meets  the  requirements 
in  §63.n(b) 

(2)  You  have  performed  a  visible 
emissions  test,  determined  the  net 
heating  value  of  gas  being  combusted, 
and  determined  the  flare  exit  velocity  as 
required  in  §63. 693(h)(2). 

(3)  You  will  operate  each  flare 
according  to  the  requirements  in 
§63. 11(b). 

(h)  You  must  demonstrate  initial 
compliance  of  each  boiler  or  process 
heater  with  the  work  practice  standards 
in  §  63.7925(0  if  you  have  submitted  as 
part  of  your  notification  of  compliance 
status,  specified  in  §63.7950.  a  signed 
statement  that  you  have  met  the 
requirements  in  paragraphs  (h)(1) 
through  (3)  of  this  section. 

(1)  For  the  work  practice  standards  in 
§63. 7925(f)(1).  you  have  records 
documenting  that  the  boiler  or  process 
heater  is  designed  to  operate  at  a 
residence  time  of  0.5  seconds  or  greater 
and  maintain  the  combustion  zone 
temperature  at  760'C  or  greater. 

(2)  For  the  work  practic  e  standard  in 
§  63.7925(f)(2).  you  have  records 
documenting  that  the  vent  stream  is 
introduced  with  the  fuel  according  to 
the  requirements  in  §  63.693{g)(l)(iv).  or 
that  the  vent  stream  is  introduced  to  a 
boiler  or  process  heater  that  meets  the 
requirements  in  §  63.693(g)(l)(v) 

(3)  For  the  work  practice  standard  in 
§63.7925(0(3),  you  have  records 
documenting  you  either  have  been 
issued  a  final  permit  under  40  CFR  part 
270  and  your  boiler  or  process  heater 
complies  with  the  requirements  of  40 
CFR  part  266.  subpart  H— Hazardous 
Waste  Burned  in  Boilers  and  Industrial 
Furnaces;  or  has  been  certified  in 
compliance  with  the  interim  status 
requirements  of  40  CFR  part  266, 
subpart  H. 

§63.7927    What  are  my  inspection  and 
monrtoring  requirements  for  closed  vent 
systems  and  control  devices? 

(a)  You  must  comply  with  the 
requirements  in  paragraphs  (a)(1)  and 
(2)  of  this  section  for  each  closed  vent 
system. 

(1)  You  must  monitor  and  inspect 
each  closed  vent  system  according  to 
the  requirements  in  either  paragraph 
(a)(l)(i)  or  (ii)  of  this  section. 

(i)  You  must  monitor,  inspect,  and 
repair  defects  according  to  the 
requirements  in  §63.695(c)(l)(ii) 
through  (c)(3);  or 

(ii)  You  must  monitor  and  inspect  the 
closed  vent  system  according  to  the 


requirements  in  §63  172(f)  through  (j) 
and  record  the  information  in  §63.181. 

(2)  If  vour  closed  vent  svstem 
includes  a  bvpass  device,  vou  must 
meet  the  requirements  in  either 
paragraph  (a)(2){i)  or  (ii)  of  this  section 

(i)  Use  a  flow  indK:ator  to  determine 
if  the  presence  of  flow  according  to  the 
requirements  in  §  63.693(c)(2)(i);  or 

(ii)  Use  a  seal  or  locking  device  and 
make  monthlv  inspections  as  required 
by  §t)3.693((  )(2)(ii) 

(b) If  vou  use  a  regenerablf  carbon 
adsorption  svstem.  you  must  ine«!t  the 
requirements  in  paragraphs  (b)(1) 
through  (3)  of  this  section. 

(1)  Use  a  continuous  paramettir 
monitoring  system  (CPMS)  to  measure 
and  record  the  hourly  averagf!  total 
regeneration  stream  mass  fiow  during 
each  carbon  adsorption  cycle. 

(2)  Use  a  CPMS  to  measure  and  record 
the  hourly  average  temperature  of  the 
adsorption  bed  during  regeneration 
(e.xc;e[)t  during  the  t  ooling  cycle). 

(3)  Use  a  CPMS  to  measure  and  record 
the  hourly  average  temperature  of  the 
adsorption  bed  after  regeneration  (and 
within  15  minutes  of  after  completing 
any  i_ooling  cycle). 

(c)  If  you  use  a  nonregenerable  carbon 
adsorption  svstem.  vou  must  use  a 
UFM.S  to  measure  and  record  the  hourly 
averagt-  temperature  of  the  adsorption 
bed  or  you  must  monitor  the 
concentration  of  organic  compounds  in 
the  exhaust  vent  stream  ticcording  to  the 
requirements  in  §  b3.by3[d)(4)(iii)(A). 

(d)  If  you  use  a  condenser,  you  must 
use  a  CPMS  to  measure  and  record  the 
hourly  average  condenser  exit 
temperature  and  determine  and  record 
the  daily  average  c:ondenser  exit 
temperature. 

(e)  If  you  use  a  thermal  incinerator, 
you  must  use  a  (PMS  to  measure  and 
record  the  hourly  average  firebox 
temperature  and  determine  and  record 
the  daily  average  firebfix  temperature. 

(f)  If  vou  use  a  catalytic;  incinerator, 
you  must  u.se  a  CPMS  with  two 
temperature  sensors  to  measure  and 
record  the  hourly  average  temperature  at 
the  inlet  of  the  catalyst  bed.  the  hourly 
average  temperature  at  the  outlet  of  the 
catalyst  bed.  the  hourly  average 
temperature  difference  across  the 
catalyst  bed.  and  to  determine  and 
record  the  daily  average  temperature 
difference  across  the  catalyst  bed. 

(g)  If  you  use  a  boiler  or  process 
heater  to  meet  an  emission  limitation, 
you  must  use  a  CPMS  to  measure  and 
record  the  hourly  average  firebox 
temperature  and  determine  and  record 
the  daily  average  firebox  temperature. 

(h)  If  you  use  a  flare,  you  must 
monitor  the  operation  of  the  flare  using 
a  heat  sensing  monitoring  device 


according  to  the  requirements  in 
§  63.693(h)(3). 

(i)  If  vou  introduce  the  vent  stream 
into  the  flame  zone  of  a  boiler  or  process 
heater  according  to  the  requirements  in 
§  63.7925(f)(1).  you  must  use  a  CPMS  to 
measure  and  record  the  combustion 
zone  temperature. 

§  63.7928     How  do  I  demonstrate 
continuous  compliance  with  the  emissions 
limitations  and  work  practice  standards  for 
closed  vent  systems  and  control  devices? 

(a)  You  must  demonstrate  continuous 
compliance  with  the  emissions 
limitations  and  work  practice  standards 
in  this  subpart  applicable  to  your  closed 
vent  svstem  and  control  device  by 
meeting  the  requirements  in  paragraphs 
(b)  through  (j)  of  this  section  as 
applicable  to  your  closed  vent  system 
and  control  device. 

(h)  You  must  demonstrate  continuous 
compliance  with  the  closed  vent  system 
work  practice  standards  in  §  63.7925(c) 
by  meeting  the  requirements  in 
paragraphs  (b)(1)  through  (7)  of  this 
sec:tion. 

(1)  For  a  closed  vent  system  designed 
to  operate  with  no  detectable  organic 
emissions,  visually  inspecting  the 
closed  vent  system  at  least  annually, 
monitoring  after  a  repair  or  replacement 
using  the  procedures  in  §63.694(k).  and 
monitoring  at  least  annually  according 
to  the  requirements  in  §  63.695(c)(l)(ii). 

(2)  For  a  closed  vent  system  designed 
to  operate  below  atmospheric  pressure, 
visually  inspecting  the  closed  vent 
svstem  at  least  annually  according  to  the 
requirements  in  §63.695(c)(2)(ii). 

(3)  Repairing  defects  according  to  the 
requirements  in  §63, 695(c)(3), 

(4)  Keeping  records  of  each  inspection 
that  include  the  information  in 
paragraphs  (b)(4)(i)  through  (iii)  of  this 
section; 

(i)  A  closed  vent  system  identification 
number  (or  other  unique  identification 
description  you  select). 

(ii)  Date  of  each  inspection. 

(iii)  If  a  defect  is  detected  during  an 
inspection,  the  location  of  the  defect,  a 
description  of  the  defect,  the  date  of 
detection,  the  corrective  action  taken  to 
repair  the  defect,  and  if  repair  is 
delayed,  the  reason  for  any  delay  and 
the  date  completion  of  the  repair  is 
expected. 

(5)  If  you  elect  to  monitor  the  closed 
vent  systeih  according  to  the 
requirements  in  §63.1 72(f)  through  (j). 
recording  the  information  in  §63.181, 

(6)  If  the  closed  vent  system  is 
equipped  with  a  flow  indicator, 
recording  the  information  in 
§63.693(c)(ii)(i). 

(7)  If  the  closed  vent  system  is 
equipped  with  a  seal  or  locking  device, 
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visually  inspecting  the  seal  or  closure 
mechanism  at  least  monthly  according 
to  the  requirements  in  §  63.693(c)(ii)(i), 
and  recording  the  results  of  each 
inspection. 

(c)  You  must  demonstrate  continuous 
compliance  of  each  control  device 
subject  to  the  emissions  limits  in 

§  63.7925(d)  with  the  applicable 
emissions  limit  in  §  63.7925(d)  by 
meeting  the  requirements  in  paragraphs 
(c)(1)  and  (2)  of  this  section. 

(1)  For  the  emission  limit  in 

§  63.7925(d)(1),  maintaining  the 
reduction  in  emissions  of  total  HAP 
listed  in  Table  1  of  this  subpart  or  TOC 
(minus  methane  and  ethane)  from  the 
control  device  at  95  percent  by  weight 
or  greater. 

(2)  For  the  emission  limit  in 

§  63.7925(d)(2),  maintaining  the 
concentration  of  total  HAP  listed  in 
Table  1  of  this  subpart  or  TOC  (minus 
methane  and  ethane)  from  the  control 
device  at  20  ppmv  or  less. 

(d)  You  must  demonstrate  continuous 
compliance  of  each  control  device 
subject  to  operating  limits  in 

§  63.7925(g)  with  the  applicable  limits 
by  meeting  the  requirements  in 
paragraphs  (d)(1)  through  (4)  of  this 
section. 

(1)  Maintaining  each  operating  limit 
according  to  the  requirements  in 

§  63.7925(g)  as  applicable  to  the  control 
device. 

(2)  Monitoring  and  inspecting  each 
control  device  according  to  the 
requirements  in  §  63.7927(b)  through  (i) 
as  applicable  to  the  control  device. 

(3)  Operating  and  maintaining  each 
continuous  monitoring  system 
according  to  the  requirements  in 

§  63.7945,  and  collecting  and  reducing 
data  according  to  the  requirements  in 
§63.7946. 

(4)  Keeping  records  to  document 
compliance  with  the  requirements  of 
this  subpart  according  to  the 

"  requirements  in  §  63.7952. 

(e)  You  must  demonstrate  continuous 
compliance  with  the  spent  carbon 
replacement  and  disposal  work  practice 
standards  for  regenerable  carbon 
adsorption  systems  in  §  63.7925(h)(1)  by 
meeting  the  requirements  in  paragraphs 
(e)(1)  through  (3)  of  this  section. 

(1)  Replacing  the  adsorbent  as 
required  by  §63.7925(h)(l)(i). 

(2)  Following  the  disposal 
requirements  for  spent  carbon  in 
§63.693(d)(4)(ii). 

(3)  Keeping  records  to  document 
compliance  with  the  requirements  of  the 
work  practice  standards. 

(D  You  must  demonstrate  continuous 
compliance  with  the  spent  carbon 
replacement  and  disposal  work  practice 
standards  for  nonregenerable  carbon 


adsorption  systems  in  §  63.7925(h)(2)  by 
meeting  the  requirements  in  paragraphs 
(f)(1)  through  (3)  of  this  section. 

(1)  Replacing  the  adsorbent  as 
required  by  the  work  practice  standard 
in§63.7925(h)(2)(i). 

(2)  Following  the  disposal 
requirements  for  spent  Ciubon  in 
§63.693(d)(4)(ii). 

(3)  Keeping  records  to  document 
compliance  with  the  requirements  of  the 
work  practice  standards. 

(g)  You  must  demonstrate  continuous 
compliance  with  the  spent  carbon 
replacement  and  disposal  work  practice 
standards  for  nonregenerable  carbon 
adsorption  systems  in  §  63.7925(h)(3)  by 
meeting  the  requirements  in  paragraphs 
(g)(1)  through  (3)  of  this  .section. 

(1)  Monitoring  the  concentration  level 
of  the  organic  compounds  in  the 
exhaust  vent  for  the  carbon  adsorption 
system  as  required  in  §  63.7927(c), 
immediately  replacing  the  carbon 
canister  or  carbon  in  the  control  device 
when  breakthrough  is  indicated  by  the 
monitoring  device,  and  recording  the 
date  of  breakthrough  and  Ccirbon 
replacement.  Or,  you  must  replace  the 
carbon  canister  or  carbon  in  the  control 
device  at  regular  intervals  and  record 
the  date  of  carbon  replacement. 

(2)  Following  the  disposal 
requirements  for  spent  carbon  in 
§63.693(d)(4)(ii). 

(3)  Keeping  records  to  document 
compliance  with  the  requirements  of  the 
work  practice  standards. 

(h)  You  must  demonstrate  continuous 
compliance  with  the  catalyst 
replacement  work  practice  standcirds  for 
catalytic  incinerators  in  §  63.7925(i)  by 
meeting  the  requirements  in  paragraphs 
(h)(1)  and  (2)  of  this  section. 

(1)  Replacing  the  existing  catalyst  bed 
as  required  in  §63.7925(i). 

(2)  Keeping  records  to  document 
compliance  with  the  requirements  of  the 
work  practice  standards. 

(i)  You  must  demonstrate  continuous 
compliance  of  each  flare  with  the  work 
practice  standards  in  §  63.7925(e)  by 
meeting  the  requirements  in  paragraphs 
(i)(l)  through  (5)  of  this  section. 

(1)  Operating  the  flare  with  no  visible 
emissions  except  for  up  to  5  minutes  in 
any  2  consecutive  hours  according  to 
the  requirements  in  §  63.11(b)(4). 

(2)  Monitoring  the  presence  of  a  pilot 
flare  according  to  the  requirements  in 

§  63.7927(h)  and  maintaining  a  pilot 
flame  and  flare  flame  at  all  times  that 
emissions  are  not  vented  to  the  flare 
according  to  the  requirements  in 
§  63.11(b)(5). 

(3)  Operating  the  flare  with  an  exit 
velocity  according  to  the  requirements 
in  §63.1 1(b)(6)  through  (8). 


(4)  Operating  the  flare  with  a  net 
heating  value  of  the  gas  being 
combusted  according  to  the 
requirements  in  §63.11(b)(6)(ii). 

(5)  Keeping  records  to  document 
compliance  with  the  requirements  of  the 
work  practice  standards. 

(j)  You  must  demonstrate  continuous 
compliance  of  each  boiler  or  process 
heater  with  the  work  practice  standards 
in  §  63.7925(f)  by  meeting  the 
requirements  in  paragraphs  (j)(l) 
through  (3)  of  this  section. 

(1)  For  the  work  practice  standards  in 
§  63.7925(f)(1),  you  must  demonstrate 
continuous  compliance  by  meeting  the 
requirements  in  paragraphs  (j)(l)(i) 
through  (iv). 

(i)  Maintaining  conditions  in  the 
combustion  chamber  at  a  residence  time 
of  0.5  seconds  or  longer  and  at  a 
combustion  zone  temperature  at  760°C 
or  greater  whenever  the  vent  stream  is 
introduced  to  the  flame  zone  of  the 
boiler  or  process  heater.. 

(ii)  Monitoring  each  boiler  or  process 
heater  according  to  the  requirements  in 
§63.7927(i). 

(iii)  Operating  and  maintaining  each 
continuous  monitoring  system 
according  to  the  requirements  in 
§63.7945.  and  collecting  and  reducing 
data  according  to  the  requirements  in 
§63.7946. 

(iv)  Keeping  records  to  document 
compliance  with  residence  time  design 
requirement. 

(2)  For  the  work  practice  standards  in 
§  63.7925(f)(2).  you  maintain  the  boiler 
or  process  heater  operations  such  that 
the  vent  stream  is  introduced  with  the 
fuel  according  to  the  requirements  in 

§  63.693(g)(l)(iv),  or  that  the  vent  stream 
is  introduced  to  a  boiler  or  process 
heater  that  meets  the  requirements  in 
§63.693(g)(l)(v). 

(3)  For  the  work  practice  standard  in 
§  63.7925(f)(3),  you  remain  in 
compliance  with  all  terms  and 
conditions  of  the  final  permit  under  40 
CFR  part  270  and  your  boiler  or  process 
heater  complies  with  the  requirements 
of  40  CFR  part  266,  subpart  H— 
Hazardous  Waste  Burned  in  Boilers  and 
Industrial  Furnaces;  or  in  compliance 
with  the  interim  status  requirements  of 
40  CFR  part  266,  subpart  H,  as 
applicable  to  your  boiter  or  process 
heater. 

General  Compliance  Requirements 

§  63.7935    What  are  my  general 
requirements  for  complying  with  this 
subpart? 

(a)  You  must  be  in  compliance  with 
the  emissions  limitations  (including 
operating  limits)  and  the  work  practice 
standards  in  this  subpart  at  all  times. 
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except  during  periods  of  startup, 
shutdown,  and  malfunction. 

(b)  You  must  always  operate  and 
maintain  yuur  affected  source,  including 
air  pollution  control  and  monitoring 
equipment,  according  to  the  provisions 

in§63.bie)H)(ii- 

(c)  You  must  develop  and  implement 
a  written  startup,  shutdown,  and 
malfunction  plan  (SSMP)  according  to 
the  provisions  in  §  H3.b(e)(3). 

(d)  During  periods  of  startup, 
shutdown,  and  malfunction,  you  must 
operate  according  to  the  SSMP 

(e)  You  must  report  each  instance  in 
which  you  did  not  meet  each  emissions 
limitation  and  each  operating  limit  that 
applies  to  you  This  ini  ludes  periods  of 
startup,  shutdown,  and  malfunction 
You  must  also  report  each  instance  in 
which  vou  did  not  meet  the 
requirements  for  work  practice 
standards  that  apply  to  you  These 
instances  are  deviations  from  the 
emissions  limitations  and  work  practice 
standards  in  this  subpart  These 
deviations  must  be  reported  according 
to  the  requirements  in  ^63.7951. 

(f)  Consistent  with  i»t?63.ti{e)  and 
63.7(e)(1).  deviations  that  occur  during 
a  period  of  startup,  ^.hutdown,  or 
malfunction  are  not  violations  if  you 
demonstrate  to  the  .administrator-; 
satisfaction  that  you  wer^  operating 
according  to  the  SSMP.  We  vv;ll 
determine  whether  deviation-,  that  o( cur 
during  a  penoii  of  startup,  shutdown,  or 
malfunction  are  violations,  according  to 
tne  provisions  in  '^b3.6(e). 

(g)  For  each  monitoring  system 
required  in  this  section,  you  must 
develop  and  make  available  for 
inspection  bv  the  permitting  authority, 
up(m  request,  a  site-specifir:  monitoring 
plan  that  addresses  the  following: 

( 1 )  Installation  of  the  continuous 
monitoring  system  sampling  probe  or 

'  other  interface  at  a  m^Msurement 
location  relative  to  earh  affei  ted  process 
unit  such  that  the  measurement  is 
representative  ot  control  of  the  exhaust 
emissions  (e  g  .  on  or  downstream  of  the 
last  control  device) 

(2)  Performance  and  equipment 
specifications  for  the  sampU-  interface, 
the  pollutant  c()nc:entration  or 
parametric  signal  analyzer,  and  the  data 
collection  and  reduction  system. 

(3)  Performance  evaluation 
procedures  and  acceptance  criteria  [e.g., 
calibrations). 

(h)  In  vour  site-specific  monitoring 
plan,  vou  must  also  address  the 
following: 

(1)  Ongoing  operation  and 
maintenance  procedures  according  to 
the  general  requirements  of  §  b3. 8(c)(1), 
(3),  (4)(ii).(7).and(8). 


(2)  Ongoing  data  quality  assurance 
procedures  according  to  the  general 
requirements  of  ^  B3  8(d) 

(3)  Ongoing  recordkeeping  and 
reporting  procedures  according  to  the 
general  requirements  of  t}H.!.l()(c), 
(e)(1).  and  (e)(2)(i) 

(i)  ^'ou  must  operate  and  maintain  the 
continuous  monitoring  system 
according  to  the  site-specific  monitoring 
plan 

(j)  ^'ou  must  conduc:t  a  performance 
evaluation  of  each  continuous 
monitoring  according  to  your  site- 
spec  ific  monitoring  plan. 

§63.7936  What  requirements  must  I  meet 
if  I  transfer  remediation  material  off-site  to 
another  facility? 

(a)  If  vou  transfer  to  another  facility  a 
remediation  material  generated  by  your 
remediation  .ictivities  and  having  an 
average  total  V'OHAP  i  oncentration 
equal  to  or  greater  than  10  ppmw  (as 
determined  using  the  procedures 
specified  in  tj  h.<  794.1).  then  vou  must 
transfer  the  remediation  material  to  a 
facilitv  that  meets  the  requirements  in 
paragraph  (b)  of  this  section.  You  must 
record  the  name,  street  address,  and 
telephone  number  of  the  facility  where 
you  send  this  remediation  material. 

(b)  You  may  elect  to  transfer  the 
remediation  material  to  one  of  the 
following  facilities: 

(1)  A  fa<:ilitv  where  your  remediation 
material  will  be  directU  disposed  in  a 
landfill  or  othtT  land  disposal  unil 
according  to  all  applicable  Federal  and 
State  requirements. 

(2)  A  fai  ilitv  subject  to  40  CFR  part 
63.  subpart  [ID  where-  the  exemption 
under  «5b3.b8U(b){:i)(iii)  is  waived  and 
air  emissions  from  the  management  of 
your  remediation  material  at  the  facilitv 
are  controlled  according  to  all 
applicable  requirements  in  the  subpart 
for  an  off-site  material   Prior  to  sending 
your  remediation  material,  vou  must 
obtain  a  written  statement  from  the 
owner  or  operator  ot  the  facility  to 
whic  h  vou  send  your  remediation 
matt'n.il  ,i(  knov\  lecinint;  th.it  the 
ex..'niption  under  ^^  h  i  hH()(t))(2)(iii)  will 
be  waived  for  all  remediation  material 
received  at  the  facility  from  vou  and 
your  material  will  be  managed  as  an  off- 
site  material  at  the  facility  ac;c:ording  to 
all  applit:able  recjuirements.  This 
statement  must  be  signed  by  the 
responsible  official  of  the  receiving 
facility,  provide  the  name  and  address 
of  the  receiving  facility,  and  a  copy  sent 
to  the  appropriate  EPA  Regional  Office 
at  the  addresses  listed  in  40  C:FR  63.13. 

(3)  A  facilitv  vvhert;  v<mr  remediation 
material  will  be  managed  ac:cording  to 
all  applic:able  requirements  under  this 
Subpart. 


(i)  You  must  prepare  and  include  a 
notice  with  each  shipment  or  transport 
of  remediation  material  from  your  site. 
This  notice  must  state  that  the 
remediation  material  contains  organic 
HAP  that  are  to  be  treated  according  to 
the  provisions  of  this  subpart.  When  the 
transport  is  continuous  or  ongoing  (for 
example,  discharge  to  a  publicly  owned 
treatment  works),  the  notice  must  be 
submitted  to  the  receiving  facility  owner 
or  operator  initially  and  whenever  there 
is  a  change  in  the  required  treatment. 

(ii)  You  may  not  transfer  the 
remediation  material  unless  the  owner 
or  operator  of  the  facility  receiving  your 
remediation  material  has  submitted  to 
the  EPA  a  written  certification  that  he 
or  she  will  manage  remediation  material 
received  from  you  according  to  the 
requirements  of  §§  63.7885  through 
63.7957.  The  receiving  facility  owner  or 
operator  may  revoke  the  written 
certification  by  sending  a  written 
statement  to  the  EPA  and  to  you 
providing  ai  least  90  days  notice  that 
they  rescind  acceptance  of 
responsibility  for  compliance  with  the 
regulatorv  provisions  listed  in  this 
section.  Upon  expiration  of  the  notice 
period,  vou  may  not  transfer  your 
remediation  material  to  the  facility. 

(iii)  By  providing  the  written 
certification  to  the  EPA,  the  receiving 
facilitv  owner  or  operator  accepts 
responsibilitv  for  compliance  with  the 
regulatorv  provisions  listed  in 
paragraph  (b)(3)  of  this  section  with 
respect  to  any  shipment  of  remediation 
material  covered  by  the  written 
certification.  Failure  to  abide  by  any  of 
those  provisicjns  with  respect  to  such 
shipments  may  result  in  enforcement 
action  by  the  EPA  against  the  certifying 
entity  according  to  the  enforcement 
provisions  applicable  to  violations  of 
these  provisions  by  owners  or  operators 
of  sources. 

(iv)  Written  certifications  and 
revocation  statements  to  the  EPA  from 
the  receiving  facility  owner  or  operator 
must  be  signed  by  the  responsible 
official  of  the  receiving  facility,  provide 
the  name  and  address  of  the  receiving 
facility,  and  a  copy  sent  to  the 
appropriate  EPA  Regional  Office  at  the 
addresses  listed  in  40  CFR  63.13.  Such 
written  certifications  are  not 
transferable. 

(c)  Acceptance  by  a  facility  owner  or 
operator  of  remediation  material  from  a 
site  remediation  subject  to  this  Subpart 
does  not.  by  itself,  require  the  facility 
owner  or  operator  to  obtain  a  title  V 
permit  under  40  CFR  70.3  or  40  CFR 
71.3. 
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§  63.7937    How  do  I  demonstrate  initial 
compliance  with  the  general  standards? 

(a)  You  must  demonstrate  initial 
compliance  with  the  general  standards 
in  §§63.7884  through  63.7887  that 
apply  to  your  affected  sources  by 
meeting  the  requirements  in  paragraphs 
(b)  through  (d)  of  this  section,  as 
applicable  to  you. 

fb)  You  must  demonstrate  initial 
compliance  with  the  general  standards 
in  §  63.7885  that  apply  to  your  affected 
process  vents  by  meeting  the 
requirements  in  paragraphs  (b)(1) 
through  (4)  of  this  section,  as  applicable 
to  your  process  vents. 

(1 )  If  HAP  emissions  are  controlled 
from  the  affected  process  vents 
according  to  the  emission  limitations 
and  work  practice  standards  specified  in 
§  63.7885(b)(1),  you  have  met  the  initial 
compliance  requirements  in  §  63.7891. 

(2)  If  the  remediation  material  treated 
or  managed  by  the  process  vented 
through  the  affected  process  vents  has 
an  average  total  VOHAP  less  than  10 
ppmw  according  to  §  63.7885(b)(2),  you 
have  submitted  as  part  of  your 
notification  of  compliance  status, 
specified  in  §  63.7950,  a  signed 
statement  that  you  have  determined, 
according  to  the  procedures  §  63.7943, 
and  recorded  the  average  VOHAP 
concentration  of  the  remediation 
material  placed  in  the  affected 
remediation  material  management  imit. 

(3)  If  HAP  emissions  are  controlled 
from  the  affected  process  vents  to  meet 
standards  in  another  subpart  under  40 
CFR  part  61  or  40  CFR  part  63  according 
to  §  63.7885(b)(3),  you  have  submitted 
as  part  of  your  notification  of 
compliance  status,  specified  in 

§  63.7950,  a  signed  statement  that  you 
have  met  the  requirements  in 
paragraphs  (b){3)(i)  and  (ii)  of  this 
section. 

(i)  You  include  in  your  statement  the 
citations  for  the  specific  emission 
limitations  and  work  practice  standards 
that  apply  to  the  process  vents  under 
the  subpart  in  40  CFR  part  61  or  40  CFR 
part  63  that  the  vents  are  also  subject. 

(ii)  You  are  complying  with  all 
applicable  emissions  limitations  and 
work  practice  standards  specified  by  the 
applicable  subpart. 

(4)  For  each  process  vent  exempted 
according  to  §  63.7885(c),  you  have 
submitted  as  part  of  your  notification  of 
compliance  status,  specified  in 

§  63.7950,  a  signed  statement  that  you 
have  met  the  requirements  in 
paragraphs  (b)(4)(i)  and  (ii)  of  this 
section. 

(i)  You  identify  in  your  statement 
each  process  vent  that  qualifies  for  an 
exemption  and  the  exemption 
conditions  in  §  63.7885(c)(l)(i)  or  (ii) 


that  apply  to  each  exempted  process 
vent. 

(ii)  You  have  performed  the 
measurements  and  prepared  the 
documentation  required  in 
§  63.7885(c)(2)  that  demonstrates  that 
each  exempted  process  vent  stream 
meets  the  applicable  exemption 
conditions  in  §63. 7885(c)(1). 

(c)  You  must  demonstrate  initial 
compliance  with  the  general  standards 
in  §  63.7886  that  apply  to  your  affected 
remediation  material  management  units 
by  meeting  the  requirements  in 
paragraphs  (c)(1)  through  (6)  of  this 
section,  as  applicable  to  yoiu 
remediation  material  management  units. 

(1)  If  the  remediation  material 
management  imit  uses  air  pollution 
controls  according  to  the  standards 
specified  in  §63. 7886(b)(1),  you  have 
met  the  initial  compliance  requirements 
applicable  to  the  remediation  material 
management  imit  in  §§  63.7896, 
63.7901,  63.7906,  63.7911,  or  63.7816. 

(2)  If  the  remediation  material 
managed  in  the  affected  remediation 
material  managements  has  an  average 
total  VOHAP  less  than  500  ppmw 
according  to  §  63.7886(b)(2),  you  have 
submitted  as  part  of  your  notification  of 
compliance  status,  specified  in 

§  63.7950,  a  signed  statement  that  you 
have  determined,  according  to  the 
procedures  §  63.7943,  and  recorded  the 
average  VOHAP  concentration  of  the 
remediation  material  placed  in  the 
affected  remediation  material 
management  unit. 

(3)  If  HAP  emissions  are  controlled 
from  the  affected  remediation  material 
management  units  to  meet  standards  in 
another  subpart  under  40  CFR  part  61  or 
40  CFR  part  63  according  to 

§  63.7886(b)(3),  you  have  submitted  as 
part  of  your  notification  of  compliance 
status,  specified  in  §63.7950,  a  signed 
statement  that  you  have  met  the 
requirements  in  paragraphs  (c)(3)(i)  and 
(ii)  of  this  section. 

(i)  You  include  in  your  statement  the 
citations  for  the  specific  emission 
limitations  and  work  practice  standards 
that  apply  to  the  remediation  material 
management  units  under  the  subpart  in 
40  CFR  part  61  or  40  CFR  part  63  that 
the  units  are  also  subject. 

(ii)  You  are  complying  with  all 
applicable  emissions  limitations  and 
work  practice  standards  specified  by  the 
applicable  subpart. 

(4)  If  HAP  emissions  are  controlled 
from  the  affected  remediation  material 
management  unit  that  is  an  open  tank  or 
surface  impoundment  used  for  a 
biological  treatment  process  according 
to  §  63.7886(b)(4),  you  have  submitted 
as  part  of  your  notification  of 
compliance  status,  specified  in 


§  63.7950,  a  signed  statement  that  you 
have  met  the  requirements  in 
paragraphs  (c)(4)(i)  and  (ii)  of  this 
section. 

(i)  You  have  performed  the 
measurements  and  prepared  the 
documentation  required  in 
§63.7886(b)(4)(i)  that  demonstrates  that 
each  unit  meets  the  applicable 
performance  levels. 

(ii)  You  will  monitor  the  biological 
treatment  process  conducted  in  each 
unit  according  the  requirements  in 
§63.7886(4)(i). 

(5)  For  each  remediation  material 
management  unit  used  for  cleanup  of 
radioactive  mixed  waste  and  exempted 
according  to  §  63.7886(c),  you  have 
submitted  as  part  of  your  notification  of 
compliance  status,  specified  in 
§63.7950,  a  signed  statement  that  you 
have  met  the  requirements  in 
paragraphs  (c)(5)(i)  and  (ii)  of  this 
section. 

(i)  You  include  in  your  statement  the 
citations  for  the  specific  requirements 
that  apply  to  the  remediation  material 
management  units  under  regulations, 
directives,  and  other  requirements 
under  the  Atomic  Energy  Act,  the 
Nuclear  Waste  Policy  Act,  or  the  Waste 
Isolation  Pilot  Plant  Land  Withdrawal 
Act. 

(ii)  You  are  complying  with  all 
requirements  that  apply  to  the 
remediation  material  management  units 
under  the  applicable  regulations  or 
directives. 

(6)  For  each  remediation  material 
management  unit  exempted  according 
to  §  63.7886(d),  you  have  submitted  as 
part  of  your  notification  of  compliance 
status,  specified  in  §  63.7950.  a  signed 
statement  that  you  have  met  the 
requirements  in  paragraphs  (c)(6)(i)  and 
(ii)  of  this  section. 

(i)  You  have  designated  according  to 
the  requirements  in  §  63.7886(d)(1)  each 
of  the  remediation  material  management 
units  you  are  selecting  to  be  exempted. 

(ii)  You  have  performed  an  initial 
determination  and  prepared  the 
dociunentation  required  in 
§  63.7886(d)(2)  that  demonstrates  that 
the  total  annual  HAP  quantity  (based  on 
the  HAP  listed  in  Table  1  of  this 
subpart)  in  the  remediation  material 
placed  in  all  of  the  designated  exempted 
remediation  material  management  units 
will  be  less  than  1  Mg/yr. 

(d)  You  must  demonstrate  initial 
compliance  with  the  general  standards 
in  §  63.7887  that  apply  to  your  affected 
equipment  leak  sources  by  meeting  the 
requirements  in  §63.7921. 
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§  63.7938    How  do  I  demonstrate 
continuous  compliance  with  the  general 
standards? 

ia)  You  must  dcmonstratt'  ifintiiiufjus 
compliance  with  the  t^eneral  standards 
in  ^^H.^.78H4  through  HJ  7HH7  that 
appiv  t(i  vour  affect^Hi  sourct's  h\' 
meeting  the  requirements  in  paragrd[)hs 
(b)  through  (d)  of  this  section,  a^ 
applicable  to  you. 

(b)  You  have  demonstrated 
continuous  compliance  with  the  general 
standards  in  ^6,1.7885  that  appIv  to 
your  affec  ted  process  \ents  h\-  meeting 
the  requirements  in  paragraphs  lb){l) 
through  (4)  of  this  se<.tion,  as  applicable 
to  vour  proc;ess  \'ents 

( 1 )  If  HAP  emissions  are  cdntrolled 
from  the  affected  process  vents 
according  to  the  emission  limitations 
and  work  practice  standards  specified  in 
<^B3.788.T(b)(l),  vnu  must  demonstrate 
continuous  compliance  by  meeting  the 
requirements  in  §b3.7893. 

[2]  [f  the  remediation  material  treated 
or  managed  b\'  the  protess  \ented 
through  the  affected  process  vents  has 
an  average  total  VOHAP  less  than  10 
ppmw  according  to  *?  63.7885(b)(2).  you 
must  demonstrate  c:ontinuou> 
compliance  by  performing  a  new 
determination  and  preparing  new 
d(jcumentation  as  recjuired  in 
*^b3.788B(c)(2)  to  show  that  the  total 
VOH.\P  concentration  of  th»' 
remediation  material  remains  les-,  than 
lU  ppmw 

(3)  If  HAP  emissions  are  controlled 
from  the  affected  prof:ess  vents  to  meet 
standards  in  another  subpart  under  40 
(TR  part  61  or  40  C:FR  part  63  according 
to  s?  63. 7885(b)(3).  vcju  must 
demonstrate  continuous  compliance  by 
c;omplving  with  all  afjplicable  emissions 
limitations  and  wfirk  practu  e  standards 
specified  by  the  applicable  subpart. 

(4)  For  eac;h  process  vent  exempted 
according  to  i?  63.7885(c).  you  must 
demonstrate  continuous  compliance  by 
performing  new  measurements  and 
preparing  new  documentation  as 
required  in  4?  63  7885!c)!2)  that 
demonstrates  that  each  exempted 
prf)cess  vent  stream  meets  the 
applicable  exemption  crmditions  in 
§63. 7885(c)(1). 

(c)  You  must  demonstrate  continuous 
compliance  with  the  general  standards 
in  *?  63,7886  that  apply  to  your  affected 
remediation  material  management  units 
by  meeting  the  requirements  in 
paragraphs  (c)(1)  through  (6)  of  this 
section,  as  applicable  to  vour 
remediation  material  management  units 

( 1 )  If  the  remediation  material 
management  unit  uses  air  pollution 
controls  according  to  the  standards 
specified  in  § 63.7886(b)l  1 ).  vou  must 


demonstrate  continuous  compliance  by 
meeting  the  requirements  applicable  to 
the  remediation  material  management 
unit  in  S?*?  63.7898.  63.7903,  63.7908. 
63  7913,  or  63.7818. 

(2)  If  the  remediation  material 
managed  in  the  affected  remediatiim 
material  managements  has  an  average 
total  V'OFiAP  concentration  less  than 
500  ppmw  according  to  <?  6.1.7886(b)(2). 
vou  must  demonstrate  continuous 
compliance  bv  performing  a  new 
determination  and  preparing  new 
documentation  as  requireci  in 

«}  63.7886(c)(2)  to  show  that  the  total 
VOHAP  concentration  of  the 
remediation  material  remains  less  than 
500  ppmw 

(3)  If  HAP  emissions  are  controlled 
from  the  affected  remediation  material 
management  units  to  meet  standards  in 
another  subpart  under  40  C,FR  part  61  or 
40  (;FR  part  63  according  to 

§  63.7886(b)(3).  you  must  demonstrate 
(  Miitinuiuis  comiiliaiK  e  hv  meeting  all 
,ip[)lu  ,ible  emissiiins  limitations  and 
work  f)ra(  ti(  e  staiulards  specified  bv  the 
applii  able  sub[iart. 

(4)  If  H.-\P  emissions  are  controlled 
from  the  affected  remediation  material 
management  unit  that  is  an  open  tank  or 
surface  impoundment  used  for  a 
biological  tnMtmenl  process  according 
to  S^  63.788611)1(41,  vou  must 
demonstrate  (  ontinuoiis  compliance  by 
meeting  the  requirements  in  paragraphs 
(c)(4)(i)  and  (ii)  of  this  section 

(i)  Performing  new  measurements  and 
preparing  new  documentation  as 
required  in  «»63-7886(4)(i)  that 
demonstrates  that  each  unit  meets  the 
applicable  performance  levels. 

(ii)  Monitoring  the  biological 
treatment  pro(  ess  ( onducted  in  each 
unit  H(  cording  the  requirements  in 
§63.7886(4){i). 

(5)  For  each  remediation  material 
management  unit  used  for  cleanup  of 
radioactue  mixed  waste  and  exempted 
ac:c;()rding  to  <?  6,1.7886((.).  you  must 
demonstrate  continuous  compliance  by 
meeting  .ill  reijuirements  that  apply  to 
the  remedhitioii  material  manag(>ment 
units  under  the  applicable  regulations 
or  direc:tives. 

(6)  For  each  remediation  material 
management  unit  exempted  according 
to  *?  63.7886(d).  vou  must  demonstrate 
continuous  compliance  by  performing 
new  measurements  and  preparing  new 
diK  umentation  as  recpiired  in 

§  63.7886(d)(2)  to  show  that  the  tota! 
annual  H.M'  quantitv  (based  on  the  HAP 
listed  in  Table  1  of  this  subpart)  in  the 
remediation  material  plac:ed  in  all  of  the 
designated  exempted  remediation 
material  management  units  remains  less 
than  1  Mg/yr. 


(d)  You  have  demonstrated 
continuous  compliance  with  the  general 
standards  in  §63,7887  that  apply  to 
vour  affected  equipment  leak  sources  by 
meeting  the  requirements  in  §63.7923. 

Performance  Tests 

§  63.7940     By  what  date  must  I  conduct 
performance  tests  or  other  initial 
compliance  demonstrations? 

(a)  You  must  conduct  a  performance 
test  or  design  evaluation  for  each 
existing  affected  source  within  180 
calendar  davs  after  the  compliance  date 
that  is  specified  in  §63.7883. 

(b)  For  each  work  practice  standard 
that  applies  to  you  where  initial 
compliance  is  not  demonstrated  using  a 
performance  test  or  design  evaluation, 
vou  must  demonstrate  initial 
compliance  within  30  calendar  days 
after  the  compliance  date  that  is 
specified  in  §63.7883  for  your  affected 
source. 

(c)  For  new  sources,  you  must 
conduct  initial  performance  tests  and 
other  initial  compliance  demonstrations 
ac;cording  to  the  provisions  in 
§63.7(a)(2)(i)  and  (ii). 

§  63.7941     How  do  I  conduct  a  performance 
test,  design  evaluation,  or  other  type  of 
Initial  compliance  demonstration? 

(a)  \'ou  must  conduct  a  performance 
test  or  design  evaluation  to  demonstrate 
initial  compliance  for  each  new  or 
existing  affected  source  that  is  subject  to 
an  emission  limit  in  this  subpart.  You 
must  report  the  results  of  the 
performance  test  or  design  evaluation 
according  to  the  requirements  in 

§63, 7950(e)(1), 

(b)  If  you  choose  to  conduct  a 
performance  test  to  demonstrate  initial 
compliance,  you  must  conduct  the  test 
according  to  the  requirements  in 
§63. 7(e)(1)  and  paragraphs  (b)(1) 
through  (5)  of  this  section. 

(1)  You  must  conduct  three  separate 
test  runs  for  each  performance  test 
required  in  this  section,  as  specified  in 
§  63.7(e)(3).  Each  test  run  must  last  at 
least  1  hour. 

(2)  You  may  not  conduct  performance 
tests  during  periods  of  startup, 
shutdown,  or  malfunction,  as  specified 
in  §63. 7(e)(1). 

(3)  You  must  conduct  each 
performance  test  using  the  test  methods 
and  procedures  in  §63,694(1), 

(4)  Follow  the  procedures  in 
paragraphs  (b)(4)(i)  through  (iii)  of  this 
section  to  determine  compliance  with 
the  facility-wide  total  organic  mass 
emissions  rate  in  §63.7890(a)(l){i). 

(i)  Determine  compliance  with  the 
total  organic  mass  flow  rate  using 
Equation  1  of  this  section  as  follows: 
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1=1 


Eh=(0.0416xlO-^)Q^X(C,xMW,)  (Eq.  1) 


Where: 

Eh  =  Total  organic  mass  flow  rate,  kg/h; 

Qsd  =  Volumetric  flow  rate  of  gases 
entering  or  exiting  control  device 
(or  exiting  the  process  vent  if  no 
control  device  is  used),  as 
determined  bv  Method  2  of  40  CFR 
part  60,  appendix  A,  dscm/h; 

n  -  Number  of  organic  compounds  in 
the  vent  gas; 

C,  =  Organic  concentration  in  ppm,  dry 
basis,  of  compound  i  in  the  vent 
gas,  as  determined  by  Method  18  of 
40  CFR  part  60,  appendix  A; 

MW,  -  Molecular  weight  of  organic 
compound  i  in  the  vent  gas,kg/kg- 
mol; 

(ii)  Determine  compliance  with  the 
annual  total  organic  emissions  rate 
using  Equation  2  of  this  section  as 
follows: 


Ea=E,xH 


(Eq.  2) 


Where: 

Ea  =  Total  organic  mass  emissions  rate, 

kilograms  per  year; 
Eh  =  Total  organic  mass  flow  rate  for  the 

process  vent,  kg/h; 
H  =  Total  annual  hours  of  operation  for 
the  affected  unit,  h. 

(iii)  Determine  compliance  with  the 
total  organic  emissions  limit  from  all 
affected  process  vents  at  the  facility  by 
summing  the  total  hourly  organic  mass 
emissions  rates  (Eh  as  determined  in 
Equation  1  of  this  section)  and  summing 
the  total  annual  organic  mass  emissions 
rates  [Ea,  as  determined  in  Equation  2 
of  this  section)  for  all  affected  process 
vents  at  the  facility. 

(5)  Determine  compliance  with  the  95 
percent  reduction  limit  in 
«^  63.7890(a){2)(i)  for  the  combination  of 
all  affected  process  vents  at  the  facility 
using  Equations  3  and  4  of  this  section 
to  calculate  control  device  inlet  and 
outlet  concentrations  and  Equation  5  of 
this  section  to  calculate  control  device 
emission  reductions  for  process  vents  as 
follows: 


E,  =KJ2c,jM, 


> 


Q,       (Eq.  3) 


E„  =  K. 


Where: 


XC„jM„j|Q.,  (Eq.4) 


C,j,  C„j  =  Concentration  of  sample 

component  j  of  the  gas  stream  at  the 
inlet  and  outlet  of  the  control 
device,  dry  basis,  parts  per  million 
by  volume.  For  uncontrolled  vents, 
C,j  =  Coj  and  equal  the  concentration 
exiting  the  vent; 

E„  E„  =  Mass  rate  of  total  organic 

compounds  (TOC)  (minus  methane 
and  ethane)  or  total  HAP,  from 
Table  1  of  this  subpart,  at  the  inlet 
and  outlet  of  the  control  device, 
respectively,  dry  basis,  kilogram  per 
hour.  For  uncontrolled  vents,  E,  = 
E„  and  equal  the  concentration 
exiting  the  vent; 

M,j,  M.J  -Molecular  weight  of  sample 
component  j  of  the  gas  stream  at  the 
inlet  and  outlet  of  the  control 
device,  respectively,  gram/ gram- 
mole.  For  uncontrolled  vents,  M,,  = 
Moj  and  equal  the  gas  stream 
molecular  weight  exiting  the  vent; 

Qj,  Qo  =  Flowrate  of  gas  stream  at  the 
inlet  and  outlet  of  the  control 
device,  respectively,  dr>'  standard 
cubic  meters  per  minute  (dscm/ 
min).  For  uncontrolled  vents.  Q,  = 
Qo  and  equals  the  flowrate  exiting 
the  vent; 

K2  =  Constant,  2.494  X  10    '' (parts  per 
million)   '  (gram-mole  per  standard 
cubic  meter)  (kilogram? 
gram)(minute/hour,  where  standard 
temperature  (gram-mole  per 
standard  cubic  meter)  is  20°C): 

n  -  the  number  of  components  in  the 
sample. 


IE, -IE. 


IE, 

Where: 

Rx  =  Overall  emissions  reduction  for  all 
affected  process  vents,  percent 

E,  =  Mass  rate  of  TOC  (minus  methane 
and  ethane)  or  total  HAP.  from 
Table  1  of  this  subpart,  at  the  inlet 
to  the  control  device,  or  exiting  the 
vent  for  uncontrolled  vents,  as 
calculated  in  this  section,  kilograms 
TOC  per  hour  or  kilograms  HAP  per 
hour; 

Eo  =  Mass  rate  of  TOC  (minus  methane 
and  ethane)  or  total  HAP.  from 
Table  1  of  this  subpart,  at  the  outlet 
to  the  control  device,  or  exiting  the 
vent  for  uncontrolled  vents,  as 
calculated  in  this  section,  kilograms 
TOC  per  hour  or  kilograms  HAP  per 


hour.  For  vents  without  a  control 
device.  E„  =;  E,; 
n  =  number  of  affected  source  process 
vents. 

(c)  If  you  use  a  carbon  adsorption 
system,  condenser,  vapor  'ncinerator, 
boiler,  or  process  heater  to  meet  an 
emission  limit  in  this  subpart,  you  may 
choose  to  perform  a  design  evaluation  to 
demonstrate  initial  compliance  instead 
of  a  performance  test.  You  must  perform 
a  design  evaluation  according  to  the 
general  requirements  in  §  63.693(b)(8) 
and  the  specific  requirements  in 
§63.694(d)(2)(ii)  for  a  carbon  adsorption 
system  (including  establishing  carbon 
replacement  schedules  and  associated 
requirements),  §63.694(e)(2)(ii)  for  a 
condenser,  §63.694(f)(2)(ii)  for  a  vapor 
incinerator,  or  §  63.694(g)(2)(i)(B)  for  a 
boiler  or  process  heater. 

(d)  During  the  performance  test  or 
design  evaluation,  you  must  collect  the 
appropriate  operating  parameter 
monitoring  system  data,  average  the 
operating  parameter  data  over  each  test 
run,  and  set  operating  limits,  whether  a 
minimum  or  maximum  value,  based  on 
the  average  of  values  for  each  of  the 
three  test  runs.  If  you  use  a  control 
device  design  analysis  to  demonstrate 
control  device  performance,  then  the 
minimum  or  maximum  operating 
parameter  value  must  be  established 
based  on  the  control  device  design 
analysis  and  supplemented,  as 
necessary,  by  the  control  device 
manufacturer  recommendations  or  other 
applicable  information. 

(e)  If  you  control  air  emissions  from 
an  affected  source  by  introducing  the 
vent  stream  into  the  flame  zone  of  a 
boiler  or  process  heater  according  to  the 
requirements  in  §  63.693(g)(l)(iii).  you 
must  conduct  a  performance  test  ui 
design  evaluation  to  demonstrate  that 
the  boiler  or  process  heater  meets  the 
applicable  emission  limit  while 
operating  at  a  residence  time  of  0..5 
seconds  or  greater  and  at  a  combustion 
zone  temperature  of  760°C  or  higher. 

(f)  You  must  conduct  a  performance 
evaluation  for  each  continuous 
monitoring  system  according  to  the 
requirements  in  §  63.8(e). 

(g)  If  you  are  required  to  conduct  a 
visual  inspection  of  an  affected  source, 
you  must  conduct  the  inspection 
according  to  the  procedures  in 

§  63.906(a)(1)  for  Tank  Level  1  controls, 
§  63.1063(d)  for  Tank  Level  2  controls. 
§  63.946(a)  for  a  surface  impoundment 
equipped  with  a  floating  membrane 
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cMvtT.  i^6.3.44fi(b)  for  d  surfao' 
impoundment  ecjuippi'd  with  a  cover 
and  vented  to  a  c:ontrol  lievire. 
f^  t)3.in47(a)  for  a  separator  with  a  fixed 
roof,  i)  ti.M047(c:)  for  a  separator 
equipped  with  a  fixed  roof  and  vented 
to  a  control  device.  4?63.695(c)(l)(i)  or 
(cl(2)li)  for  a  closed  vent  svstem.  and 
4jB3.964(ai  for  individual  drain  svstems, 

(h)  If  vou  use  Container  Level  1 
controls,  vou  must  ( onduct  a  test  to 
demonstrate  that  the  (  ontainer  operates 
with  no  detectable  ort^anu  emissi(ms 
us-m;  Method  2\  (40  CFK  part  HO 
appendix  A)  and  the  procedures  m 
«?63.925(ai. 

■    (i)  If  you  use  Container  Level  2 
controls,  you  must  conduct  a  test  to 

demonstrate  that  the  (ontainer  operates 
with  no  detectable  organic  emissions  or 
that  the  container  is  vapor-tight   Vou 
must  I  onduct  the  test  using  Method  21 
(40  (TR  part  (iO.  appendix  \)  and  the 
procedures  in  §  63.925(a)  to  demonstrate 
that  the  container  operates  with  no 
detectable  organic  emissions  or  Method 
27  (40  C;FR  part  BO.  appendix  .\]  and  the 
procedures  in  t?63.925(bj  to 
demonstrate  that  the  container  is  vapor- 
tight 

ij)  If  vou  locate  an  affected  source 
inside  a  permanent  total  enclosure  that 
is  \ented  to  a  control  device,  you  must 
demonstrate  that  the  enclosure  meets 
the  verification  criteria  m  section  5  of 
Procedure  T  in  40  (FR  52.741.  appendix 
B 

(k)  If  vou  use  a  fixed  roof  or  a  floating 
roof  to  cimtrol  air  emissions  from  a 
separator.  \ou  must  conduct  a  test  to 
demonstrate  that  the  roof  operates  with 
no  detectable  organu  emissions  using 
Method  21  (40  CFR  part  60.  appendix  A) 
and  the  procedures  in  t!B3  104b(a).  If 
vou  use  a  floating  roof,  vou  also  must 
measure  the  seal  gaps  according  to  the 
procedures  in  §63.104B(b). 

(1)  If  vou  use  a  flare  to  control  air 
emissKms.  vou  must  conduct  a  visible 
emissions  test  using  .Method  22  in  40 
CFR  part  60.  appendix  A,  and  the 
procedures  in  «?  B3.1  l(bK4). 

(m)  For  each  initial  compliance 
demonstration  that  requires  a 
performance  test  or  design  evaluation, 
vou  must  report  the  results  in  vour 
notification  of  compliance  status 
according  to  the  requirements  in 
*!  63  7950(e)(1).  For  each  initial 
complianc:e  demimstration  that  does  not 
require  a  performance  test  or  design 
evaluation,  you  must  submit  a 
notification  of  compliance  status 
according  to  the  requirements  in 
§63. 7950(e)(2) 


§63.7942     When  must  I  conduct     - 
subsequent  performance  tests? 

For  non-flare  control  devicf^s.  you 
must  conduf:t  performance  tests  at  any 
time  the  FFA  requires  vou  to  according 
to  §63.7(3). 

§  63,7943     How  do  I  determine  the  average 
VOHAP  concentration  of  my  remediation 
material? 

(a)  deneral  requirements.  \'ou  must 
determine  the  average  total  V()H.\P 
concentration  of  a  remediation  material 
at  the  point-of-extraction  using  either 
direr  t  measurement  as  specifitid  in 
paragraph  lb)  of  this  sectiim  or  by 
knowledge  as  specified  in  paragraph  (c) 
of  this  section. 

(b)  Direct  measurement  To  determine 
the  average  total  VOHAf  concentration 
of  a  remediation  material  at  the  point- 
of-extraction  using  direct  measurement, 
vou  must  use  the  procedures  in 
paragraphs  fb!(l)  through  (3)  of  this 
section. 

(1)  Sampling.  Samples  of  each 
material  stream  must  be  collected  at  the 
point-of-extraction  in  a  manner  such 
that  volatilization  of  organics  contained 
in  the  sample  is  minimized  and  an 
adequatelv  representative  sample  is 
colltH:ted  aiul  maint, lined  for  analvsis  b\' 
the  selected  methoil 

(i)  The  averaging  period  to  be  used  for 
determining  the  average  total  VOHAP 
concentration  for  the  material  stream  on 
a  mass-weighted  .i\er<ige  basis  must  be 
designated  and  rec  orded  The  a\eraging 
period  can  represent  an\  time  interval 
that  you  determine  i-,  appropriatn.for  the 
material  stream  but  must  not  exceed  1 
year.  For  streams  that  are  combined,  an 
averaging  period  representative  for  all 
streams  must  be  selected 

(ii)  No  less  than  four  samples  must  be 
collected  to  represent  the  complete 
range  of  HAP  compositions  and  HAP 
(juantities  that  occur  in  each  material 
stream  during  the  entire  averaging 
period  due  to  normal  variations  in  the 
material  stream{sl  Fxamples  of  such 
normal  variations  arf  variatiiui  of  the 
HAP  concentration  withm  a 
contamination  area. 

(iii)  All  samples  inusi  be  i  cillected 
and  handled  .h  i urding  to  written 
prut:edures  vou  prepare  and  document 
in  a  site  sampling  ()lan.  This  plan  must 
describe  the  [)ro(  edure  hv  which 
representative  saiiqiles  of  the  material 
stream(s)  are  collected  such  that  a 
minimum  loss  of  organic;s  occurs 
throughout  the  sample  collection  and 
handling  process  and  bv  which  sample 
integrity  is  maintained.  A  copy  of  the 
written  sampling  plan  must  be 
maintained  on  site  in  the  facilitv 
operating  records.  An  example  (jf  an 
acceptable  sampling  plan  includes  a 


plan  incorporating  sample  collection 
and  handling  procedures  according  to 
the  guidance  found  in  "Test  Methods 
for  Evaluating  Scxlid  Waste,  Physical/ 
Chemical  Methods,"  EPA  Publication 
No.  SVV-846  or  Method  25D  in  40  CFR 
part  60,  appendix  A. 

(2)  Analvsis.  Each  collected  sample 
must  be  prepared  and  analyzed 
according  to  either  one  of  the  methods 
listed  in  §  63.694(b)(2)(ii),  or  any  current 
EPA  Contracts  Lab  Program  method  (or 
future  revisions)  capable  of  identifying 
all  the  HAP  in  Table  1  of  this  subpart. 

(3)  Calculations.  The  average  total 
VOHAP  concentration  (C)  on  a  mass- 
weighted  basis  must  be  calculated  by 
using  the  results  for  all  samples 
analvzed  according  to  paragraph  (c)(2) 
of  this  section  and  Equation  1  of  this 
section  as  follows; 


(Eq.  1) 


Where: 

C  =  Average  VOHAP  concentration  of 

the  material  on  a  mass-weighted 

basis,  ppmw. 
i  =  Individual  sample  "i"  of  the 

material, 
n  =  Total  number  of  samples  of  the 

material  collected  (at  least  4  per 

stream)  for  the  averaging  period 

(not  to  exceed  1  year). 
Qi  -  Mass  quantitv  of  material  stream 

represented  by  C,.  kilogra.ms  per 

hour  (kg/hr). 
Qi  =  Total  mass  quantity  of  all  material 

during  the  averaging  period,  kg/hr. 
C,  -  Measured  VCJHAP  concentration  of 

sample  "i"  as  determined  according 

to  the  requirements  of  paragraph 

(a)(3)lii)  of  this  section,  ppmw. 

(c)  Knowledge  of  the  material.  To 
determine  the  average  total  VOHAP 
concentration  of  a  remediation  material 
at  the  point-of-extraction  using 
knowledge,  you  must  use  the 
procedures  in  paragraphs  (c)(1)  through 
(3)  of  this  section. 

(1)  Documentation  must  be  prepared 
that  presents  the  information  used  as 
the  basis  for  your  knowledge  of  the 
material  stream's  average  VOHAP 
concentration.  Examples  of  information 
that  mav  be  used  as  the  basis  for 
knowledge  include;  material  balances 
for  the  source(s)  generating  each 
material  stream;  species-specific 
(;hemical  test  data  for  the  material 
stream  from  previous  testing  that  are 
still  applicable  to  the  current  material 
stream;  test  data  for  material  from,  the 
contamination  area(s)  being  remediated. 

(2)  If  test  data  are  used  as  the  basis  for 
knowledge,  then  you  must  document 


"^H^id         Fpdpral  Reeister/Vnl    fi8.  No.  195  /  Wednesday,  October  8,  2003  /  Rules  and  Reeulations 


Federal  Register ^ Vol.  68,  No.  195 /Wednesday.  October  8.  2003 /Rules  and  Regulations         58213 


the  test  method,  sampling  protocol,  and 
the  means  by  which  sampling 
variability  and  analytical  variability  are 
accounted  for  in  the  determination  of 
the  average  VOHAP  concentration.  For 
example,  you  may  use  HAP 
concentration  test  data  for  the  material 
stream  that  are  validated  according  to 
Method  301  in  40  CFR  part  63, 
appendix  A  as  the  basis  for  knowledge 
of  the  material.  This  information  must 
be  provided  for  each  material  stream 
where  streams  are  combined. 

(3)  If  you  use  species-specific 
chemical  concentration  test  data  as  the 
basis  for  knowledge  of  the  material,  you 
may  adjust  the  test  data  to  the 
corresponding  average  VOHAP 
concentration  value  which  would  be 
obtained  had  the  material  samples  been 
analyzed  using  Method  305.  To  adjust 
these  data,  the  measured  concentration 
for  each  individual  HAP  chemical 
species  contained  in  the  material  is 
multiplied  by  the  appropriate  species- 
specific  adjustment  factor  (fmsos)  listed 
in  Table  1  of  this  subpart. 

(d)  In  the  event  that  you  and  us 
disagree  on  a  determination  using 
knowledge  of  the  average  total  VOHAP 
concentration  for  a  remediation 
material,  then  the  results  from  a 
determination  of  VOHAP  concentration 
using  direct  measurement  by  Method 
305  in  40  CFR  part  60  appendix  A,  as 
specified  in  paragraph  (h)  of  this 
section,  will  be  used  to  determine 
compliance  with  the  applicable 
requirements  of  this  subpart.  We  may 
perform  or  request  that  you  perform  this 
determination  using  direct 
measurement. 

§  63.7944    How  do  I  determine  the 
maximum  HAP  vapor  pressure  of  my 
remediation  material? 

(a)  You  must  determine  the  maximiun 
HAP  vapor  pressure  of  your  remediation 
material  using  either  direct 
measurement  as  specified  in  paragraph 
(b)  of  this  section  or  by  knowledge  as 
specified  in  paragraph  (c)  of  this 
section. 

(b)  Direct  measurement  to  determine 
the  maximum  HAP  vapor  pressure. 

(1)  Sampling.  A  sufficient  number  of 
samples  must  be  collected  to  be 
representative  of  the  remediation 
material  contained  in  the  tank.  All 
samples  must  be  collected  and  handled 
according  to  written  procediu^s 
prepared  by  you  and  documented  in  a 
site  sampling  plan.  This  plan  must 
describe  the  procedure  by  which 
representative  samples  of  the 
remediation  material  are  collected  such 
that  a  minimxun  loss  of  organics  occiu-s 
throughout  the  sample  collection  and 
handling  process  and  by  which  sample 


integrity  is  maintained.  A  copy  of  the 
vmtten  sampling  plan  must  be 
maintained  on  site  in  the  facility  site 
operating  records.  An  example  of  an 
acceptable  sampling  plan  includes  a 
plan  incorporating  sample  collection 
and  handling  procedures  according  to 
the  guidance  found  in  "Test  Methods 
for  Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods,"  EPA  Publication 
No.  SW-846  or  Method  25D  in  40  CFR 
part  60,  appendix  A. 

(2)  Analysis.  Any  one  of  the  following 
methods  may  be  used  to  analyze  the 
samples  and  compute  the  maximum 
HAP  vapor  pressure  of  the  remediation 
material: 

(i)  Method  25E  in  40  CFR  part  60 
appendix  A; 

(ii)  Methods  described  in  American 
Petroleum  Institute  Bulletin  2517, 
"Evaporation  Loss  from  External 
Floating  Roof  Tanks,"; 

(iii)  Methods  obtained  from  standard 
reference  texts; 

(iv)  ASTM  Method  2879-83;  or 

(v)  Any  other  method  approved  by  the 
Administrator. 

(c)  Use  of  knowledge  to  determine  the 
maximum  HAP  vapor  pressure. 
Dociunentation  must  be  prepared  and 
recorded  that  presents  the  information 
used  as  the  basis  for  your  knowledge 
that  the  maximum  HAP  vapor  pressure 
of  the  remediation  material  is  less  than 
the  maximum  vapor  pressure  limit 
listed  in  Table  2  of  this  subpart  for  the 
applicable  tank  design  capacity 
category. 

(dj  In  the  event  that  you  and  us 
disagree  on  a  determination  using 
knowledge  of  the  maximum  HAP  vapor 
pressure  of  the  remediation  material, 
then  the  results  from  a  determination  of 
maximum  HAP  vapor  pressure  using 
direct  measurement  by  Method  25E  in 
40  CFR  part  60  appendix  A,  as  specified 
in  paragraph  (b)  of  this  section,  will  be 
used  to  determine  compliance  with  the 
applicable  requirements  of  this  subpart. 
We  may  perform  or  request  that  you 
perform  this  determination  using  direct 
measurement. 

Continuous  Monitoring  Systems 

§63.7945    What  are  my  monitoring 
installation,  operation,  and  maintenance 
requirements? 

(a)  Each  CPMS  must  meet  the 
requirements  in  paragraphs  (a)(1) 
through  (4)  of  this  section. 

(1)  Complete  a  minimum  of  one  cycle 
of  operation  for  each  successive  15- 
minute  period. 

(2)  To  cfdculate  a  valid  hoiu-ly  value, 
you  must  have  at  least  three  of  fom 
equally  spaced  data  values  (or  at  least 
two,  if  that  condition  is  included  to 
allow  for  periodic  calibration  checks) 


for  that  hour  from  a  CPMS  that  is  not 
out  of  control  according  to  the 
monitoring  plan  referenced  in  §  63.7935. 

(3)  To  calculate  the  average  emissions 
for  each  averaging  period,  you  must 
have  at  least  75  percent  of  the  hourly 
averages  for  that  period  using  only  block 
hourly  average  values  that  are  based  on 
valid  data  {i.e..  not  from  out-of-control 
periods). 

(4)  Unless  otherwise  specified,  each 
CPMS  must  determine  the  hourly 
average  of  all  recorded  readings  and 
daily  average,  if  required. 

(b)  You  must  record  the  results  of 
each  inspection,  calibration,  and 
validation  check. 

(c)  You  must  conduct  a  performance 
evaluation  for  each  CPMS  according  to 
the  requirements  in  §  63.8(e)  and  your 
site-specific  monitoring  plan. 

§  63.7946    How  do  I  monitor  and  collect 
data  to  demonstrate  continuous 
compliance? 

(a)  You  must  monitor  and  collect  data 
according  to  this  section  and  your  site- 
specific  monitoring  plan  required  in 
§63.7935. 

(b)  Except  for  monitor  malfunctions, 
associated  repairs,  and  required  quality 
assurance  or  control  activities 
(including,  as  applicable,  calibration 
checks  and  required  zero  and  span 
adjustments),  you  must  monitor 
continuously  (or  collect  data  at  all 
required  intervals)  at  all  times  that  the 
affected  soiuce  is  operating. 

(c)  You  may  not  use  data  recorded 
during  monitoring  malfunctions, 
associated  repairs,  out  of  control  periods 
and  required  quality  assurance  or 
control  activities  in  data  averages  and 
calculations  used  to  report  emissions  or 
operating  levels,  nor  may  such  data  be 
used  in  fulfilling  a  minim    a  data 
availability  requirement,  il  applicable. 
You  must  use  all  the  data  collecti  ^ 
during  all  other  periods  in    ssessi;.g  the 
operation  of  the  control  device  and 
associated  control  system. 

§  63.7947    What  are  my  monitoring 
alternatives? 

(a)  As  an  alternative  to  the  parametric 
monitoring  required  in  this  subpart,  you 
may  install,  calibrate,  and  operate  a 
continuous  emission  monitoring  system 
(CEMS)  to  measure  the  control  device 
outlet  total  organic  emissions  or  organic 
HAP  emissions  concentration. 

(1)  The  CEMS  used  on  combustion 
control  devices  must  include  a  diluent 
gas  monitoring  system  (for  O;  or  CO:) 
with  the  pollutant  monitoring  system  in 
order  to  correct  for  dilution  [e.g.,  to  0 
percent  excess  air). 

(2)  Each  CEMS  must  complete  a 
minimum  of  one  cycle  of  operation 
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(sampling,  andlvzing.  and  data 
recording)  for^ach  successive  \'y- 
minute  period.  Data  must  be  reduced  as 
specified  in  §fi3.a(g)(2) 

\.i]  You  must  conduct  a  [lertoriiiani  i' 
evaluation  of  the  C'EM.S  ai  (ording  to  the 
requirements  in  ^b^.6  and  Pertormauce 
Specification  8  (for  a  total  organic 
emissions  CEM.S)  or  Performance 
Specification  '^  (for  a  HAP  emissions 
CEMS)  and  Performance  Specification  1 
(for  an  C),  or  CO;  CEMS)  of  40  CFR  part 
HO.  appendix  B.  The  relative  accuracy 
provision  of  Performancf-  Specification 
H.  sections  2.4  and  J  need  not  be 
c:onducted. 

(4)  V(m  must  prepare  a  site-specifit 
monitoring  plan  tor  operating, 
calibrating,  and  verifying  the  operation 
of  vour  CEMS  according  to  the 
requirements  in  5}i?  ts3.8(c).  (d).  and  (e), 

(5)  You  must  establish  the  emissions 
concentration  operating  limit  according 
to  paragraphs  (a)(5)(i)  and  (ii)  of  this 
section. 

(i)  During  the  performance  test,  you 
must  monitor  and  record  the  total 
organic  or  HAP  emissions  concentration 
at  least  once  everv  In  minutes  during 
each  of  the  three  test  runs 

(ii)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  total  organic  nr  H.-\P 
emissions  concentration  maintained 
during  the  performance  test.  The 
average  total  organic  or  HAP  emissions 
concentration,  corrected  for  dilution  as 
appropriate,  is  the  maximum  operating 
limit  for  vour  control  device. 

(b)  You  must  maintain  the  daily  (24- 
hour)  a\>'rage  total  organi(  or  H.-\P 
emissions  r.on(>'iitration  in  the  exhaust 
vent  stream  of  the  control  device  outlet 
less  than  or  equal  to  the  site-specific 
operating  limit  established  during  the 
performance  test. 

Notification,  Reports,  and  Records 

§63.7950    What  notrfications  must  i  submit 
and  wt^en? 

(a)  You  must  submit  all  of  the 
notifications  in  t5§fi:i.7(b)  and  (c). 
63.8(e),  63,8{fl(4)  and  (6),  and  b3.9(bi 
through  (h)  that  applv  to  vou 

(b)  As  specified  in  §  63.9(b)(2).  if  you 
start  up  your  affected  source  before 
October  8,  2003,  you  must  submit  an 
Initial  Notification  not  later  than  120 
calendar  days  after  October  8.  2003 

(c)  As  specified  in  §63. 9(h)(3),  if  you 
start  up  your  new  or  reconstructed 
affected  source  on  or  after  October  8, 
2003,  you  must  submit  an  Initial 
Notification  no  later  than  120  calendar 
days  after  initial  startup 

(d)  If  you  are  required  to  conduct  a 
performance  test,  you  must  submit  a 
notification  of  intent  to  conduct  a 


performance  test  at  least  60  calendar 
da\s  before  the  performance  test  is 
s(  heduleii  to  begin  as  recjuired  in 
§63. 7(b)(1) 

(e)  if  \oii  arc  required  to  c:onduct  a 
pcrforniaiK  »•  test,  design  evaluation,  or 
other  miti.ii  c  ompliance  demonstration, 
you  must  submit  a  Notification  of 
CompliaiKe  Status  according  to 
§63.9(h)(2)(ii). 

(1)  For  each  initial  compliance 
demonstration  that  includes  a 
performance  test  or  design  evaluation. 
vou  must  submit  the  Notification  of 
Compliance  Status,  including  the 
performance  test  results,  before  the 

(  lose  of  business  on  the  fiOth  calendar 
(i,i\  following  the  completion  ot  the 
performance  test  according  to 
§ 63.10(d)(2).  You  must  submit  the 
complete  design  evaluation  and 
supporting  documentation 

(2)  For  each  initial  lompliance 
demonstration  that  does  not  include  a 
perform. nil  e  test    \ini  must  submit  the 
.Notificatior.  Ill  I. ompliance  Status  before 
the  clost'  of  business  on  the  30th 
calendar  dav  loUouing  the  c:ompletion 
of  the  initial  compliance  demonstration 

(f)  You  must  provide  written 
notification  to  the  Administrator  ot  the 
alternative  standard  selected  under 
§63.1006(b)(.T)  or  (6)  before 
impleineiiting  either  of  the  provisions. 

§63.7951     What  reports  must  I  submit  and 
when? 

(a)  Ciompliance  report  due  dates 
Unless  the  Administrator  has  approved 
a  different  schedule,  you  must  submit  a 
semiannual  ccmipliancie  rc>por1  to  vour 
permitting  <iulhoritv  aci:ording  to  the 
requirements  specified  in  paragraphs 
(a)(1)  through  (ri)  of  this  section. 

(1)  The  first  tcimpliance  report  must 
cover  the  period  beginning  on  the 
compliance  date  that  is  specified  for 
vour  affected  source  in  §63.7883  and 
ending  on  (une  30  or  Dec:ember  31 , 
whichever  date  comes  first  after  the 
compliance  date  that  is  specified  for 
your  affected  source. 

(2)  The  first  compliance  report  must 
be  postmarked  or  delivered  no  later  than 
July  31  or  January  31.  whichever  date 
comes  first  after  your  first  compliance 
report  is  due 

(3)  Each  subsequent  compliance 
report  must  cover  the  semiannual 
reporting  period  from  January  1  through 
June  30  or  the  semiannual  reporting 
period  frcmi  July  1  through  December 
31. 

(4)  Each  subsequent  compliance 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January  31. 
whichever  date  comes  first  after  the  end 
of  the  semiannual  reporting  period. 


(5)  For  each  affected  source  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  40  CFR 
part  71,  and  if  the  permitting  authority 
has  established  dates  for  submitting 
semiannual  reports  pursuant  to  40  CFR 
70.6(a)(3)(iii)(A)or40CFR 
71.6(a)(3)(iii)(A).  you  may  submit  the 
first  and  subsequent  compliance  reports 
according  to  the  dates  the  permitting 
authority  has  established  instead  of  the 
dates  specified  in  paragraphs  (a)(1) 
through  (4)  of  this  section. 

(b)  Compliance  report  contents.  Each 
compliance  report  must  include  the 
information  specified  in  paragraphs 
(b)(1)  through  (3)  of  this  section  and,  as 
applicable,  paragraphs  (b)(4)  through  (9) 
of  this  section. 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official, 
v\'ith  that  official's  name,  title,  and 
signature,  certifying  the  truth,  accuracy, 
and  completeness  of  the  content  of  the 
report. 

(3)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 

(4)  If  you  had  a  startup,  shutdown,  or 
malfunction  during  the  reporting  period 
and  you  took  action  consistent  with 
vour  startup,  shutdown,  and 
malfunction  plan,  the  compliance  report 
must  include  the  information  in 
§63.10(d)(.S)(i). 

(5)  If  there  were  no  deviations  from 
any  emissions  limitations  (including 
operating  limit),  work  practice 
standards,  or  operation  and 
maintenance  requirements,  a  statement 
that  there  were  no  deviations  from  the 
emissions  limitations,  work  practice 
standards,  or  operation  and 
maintenance  requirements  during  the 
reporting  period. 

(6)  If  there  were  no  periods  during 
which  a  continuous  monitoring  system 
(including  a  CPMS  or  CEMS)  was  out- 
of-control  as  specified  by  §  63.8(c)(7),  a 
statement  that  there  were  no  periods 
during  which  the  CPMS  was  out-of- 
control  during  the  reporting  period. 

(7)  For  each  deviation  from  an 
emissions  limitation  (including  an 
operating  limit)  that  occurs  at  an 
affected  source  for  which  you  are  not 
using  a  continuous  monitoring  system 
(including  a  CPMS  or  CEMS)  to  comply 
with  an  emissions  limitation  or  work 
practice  standard  required  in  this 
subpart,  the  compliance  report  must 
contain  the  information  specified  in 
paragraphs  (b)(1)  through  (4)  and 
(b)(7)(i)  and  (ii)  of  this  section.  This 
requirement  includes  periods  of  startup, 
shutdown,  and  malfunction. 

(i)  The  total  operating  time  of  each 
affected  source  during  the  reporting 
period. 
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(ii)  Information  on  the  number, 
duration,  and  cause  of  deviations 
(including  unknown  cause)  as 
applicable  and  the  corrective  action 
taken. 

(8)  For  each  deviation  from  an 
emissions  limitation  (including  an 
operating  limit)  or  work  practice 
standard  occiu-ring  at  an  affected  source 
where  you  are  using  a  continuous 
monitoring  system  (including  a  CPMS 
or  CEMS)  to  comply  with  the  emissions 
limitations  or  work  practice  standard  in 
this  subpart,  you  must  include  the 
information  specified  in  paragraphs 
{b)(l)  through  (4)  and  (b)(8){i)  through 
(xi)  of  this  section.  This  requirement 
includes  periods  of  startup,  shutdown, 
and  malfunction. 

(i)  The  date  and  time  that  each 
malfunction  started  and  stopped. 

(ii)  The  date  and  time  that  each 
continuous  monitoring  system  was 
inoperative,  except  for  zero  (low-level) 
and  high-level  checks. 

(iii)  The  date,  time,  and  duration  that 
each  continuous  monitoring  system  was 
out-of-control,  including  the 
information  in  §  63.8(c)(8). 

(iv)  The  date  and  time  that  each 
deviation  started  and  stopped,  and 
whether  each  deviation  occurred  during 
a  period  of  startup,  shutdown,  or 
malfunction  or  during  another  period. 

(v)  A  summary  6i  the  total  duration  of 
the  deviations  during  the  reporting 
period  and  the  total  duration  as  a 
percent  of  the  total  source  operating 
time  during  that  reporting  period. 

(vi)  A  breakdown  of  the  total  duration 
of  the  deviations  during  the  reporting 
period  into  those  that  are  due  to  startup, 
shutdown,  control  equipment  problems, 
process  problems,  other  known  causes, 
and  unknown  causes. 

(vii)  A  summary  of  the  total  duration 
of  continuous  monitoring  system 
downtime  during  the  reporting  period 
and  the  total  duration  of  continuous 
monitoring  system  downtime  as  a 
percent  of  the  total  source  operating 
time  during  the  reporting  period. 

(viii)  A  brief  description  of  the 
process  units. 

(ix)  A  brief  description  of  the 
continuous  monitoring  system. 

(x)  The  date  of  the  latest  continuous 
monitoring  system  certification  or  audit. 

(xi)  A  description  of  any  changes  in 
continuous  monitoring  systems, 
processes,  or  controls  since  the  last 
reporting  period. 

(9)  You  must  include  the  information 
on  equipment  leaks  required  in  periodic 
reports  by  §  63.1018(a)  or  §  63.1039(b). 

(c)  Immediate  startup,  .shutdown,  and 
malfunction  report.  If  you  had  a  startup, 
shutdown,  or  malfunction  during  the 
semiannual  reporting  period  that  was 


not  consistent  with  yoin  startup, 
shutdown,  and  malfunction  plan,  you 
must  submit  an  immediate  startup, 
shutdown,  and  malfunction  report 
according  to  the  requirements  of 
§63.10(d){5)(ii). 

(d)  Part  70  monitoring  report.  If  you 
have  obtained  a  title  V  operating  permit 
for  an  affected  source  pursuant  to  40 
CFR  part  70  or  40  CFR  part  71,  you  must 
report  all  deviations  as  defined  in  this 
subpart  in  the  semiannual  monitoring 
report  required  bv  40  CFR 
70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A).  If  you  submit  a 
compliance  report  for  an  affected  source 
cdong  with,  or  as  part  of,  the  semiannual 
monitoring  report  required  by  40  CFR 
70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A),  and  the  compliance 
report  includes  all  the  required 
information  concerning  deviations  from 
any  emissions  limitation  or  operation 
and  maintenance  requirement  in  this 
subpart,  submission  of  the  compliance 
report  satisfies  any  obligation  to  report 
the  same  deviations  in  the  semiannual 
monitoring  report.  However,  submission 
of  a  compliance  report  does  not 
otherwise  affect  any  obligation  vou  may 
have  to  report  deviations  from  permit 
requirements  for  an  affected  source  to 
your  permitting  authority 

§63.7952    What  records  must  I  keep? 

(a)  You  must  keep  the  records 
specified  in  paragraphs  (a)(1)  through 
(4)  of  this  section. 

(1)  A  copy  of  each  notification  and 
report  that  you  submitted  to  comply 
with  this  subpart,  including  all 
documentation  supporting  any  Initial 
Notification  or  Notification  of 
Compliance  Status  that  you  submitted, 
according  to  the  requirements  in 

§  63. 10(b)(1)  and  (b)(2)(xiv). 

(2)  The  records  in  §63.6(e)(3)(iii) 
through  (v)  related  to  startups, 
shutdowns,  and  malfunctions. 

(3)  Results  of  performance  tests  and 
performance  evaluations  as  required  bv 
§63.10{b)(2)(viii). 

(4)  The  records  of  initial  and  ongoing 
determinations  for  affected  sources  that 
are  exempt  from  control  requirements 
under  this  subpart. 

(b)  For  each  continuous  monitoring 
system,  you  must  keep  the  records  as 
described  in  paragraphs  (b)(1)  and  (2)  of 
this  section. 

(1)  Records  described  in 
§63.10(b)(2)(vi)  through  (xi)  that  apply 
to  your  continuous  monitoring  system, 

(2)  Performance  evaluation  plans, 
including  previous  (i.e..  superseded) 
versions  of  the  plan  as  required  in 

§  63.8(d)(3). 

(c)  You  must  keep  the  records 
required  by  this  subpart  to  show 


continuous  compliance  with  each 
emissions  limitation,  work  practice 
standard,  and  operation  and 
maintenance  requirement  that  applies  to 
you. 

(d)  You  must  record,  on  a  semiannual 
basis,  the  information  in  §  63.696(g)  for 
planned  routine  maintenance  of  a 
control  device  for  emissions  from 
process  vents. 

§  63.7953    In  what  form  and  how  long  must 
I  keep  my  records? 

(a)  Your  records  must  be  in  a  form 
suitable  and  readily  available  for 
expeditious  review,  according  to 

§  63.10(b)(1). 

(b)  As  specified  in  §  63.10(b)(1),  you 
must  keep  your  files  of  all  information 
(including  all  reports  and  notifications) 
for  5  years  following  the  date  of  each 
occurrence,  measurement,  maintenance, 
action  taken  to  correct  the  cause  of  a 
deviation,  report,  or  record. 

(c)  You  must  keep  each  record  on  site 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record, 
according  to  §  63.10(b)(1).  You  can  keep 
the  records  off-site  for  the  remaining  3 
years. 

(d)  If.  after  the  remediation  activity  is 
completed,  there  is  no  other 
remediation  activity  at  the  facility,  and 
you  are  no  longer  the  owner  of  the 
facility,  you  may  keep  all  records  for  the 
completed  remediation  activity  at  an 
off-site  location  provided  you  notif\-  the 
Administrator  in  writing  of  the  name, 
address  and  contact  person  for  the  off- 
site  location. 

Other  Requirements  and  Information 

§  63.7955    What  parts  of  the  General 
Provisions  apply  to  me? 

Table  3  of  this  subpart  shows  which 
parts  of  the  General  Provisions  in 
§§63.1  through  63.15  apply  to  you. 

§  63.7956    Who  implements  and  enforces 
this  subpart? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  us.  the  EPA.  or  a 
delegated  authority  such  as  your  State, 
local,  or  tribal  agency.  If  the  EPA 
Administrator  has  delegated  authority  to 
your  State,  local,  or  tribal  agency,  then 
that  agency,  in  addition  to  the  EPA,  has 
the  authority  to  implement  and  enforce 
this  subpart.  You  should  contact  your 
EPA  Regional  Office  (see  list  in  §63.13) 
to  find  out  if  this  subpart  is  delegated 

to  your  State,  local,  or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
section  40  CFR  part  63.  subpart  E,  the 
authorities  contained  in  paragraph  (c)  of 
this  section  are  retained  bv  the 
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Administrator  of  EPA  and  are  not 
tran.sferred  to  the  State,  local,  or  tribal 
agency 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  listed  in  paragraphs  (a)(1) 
through  (4)  of  this  section. 

( 1 )  Approval  of  alternatives  to  the 
non-opacitv  emissions  limitations  and 
work  practice  standards  in  this  subpart 
under  §  63.6(g). 

[2]  Approval  of  major  changes  to  test 
methods  under  !?63.7(e)(2)(ii)  and  (f) 
and  as  defined  in  §63.90 

(3)  Approval  of  major  changes  to 
monitoring  under  <^  63.8(0  and  as 
defined  in  §63.90. 

(4)  Approval  of  major  changes  to 
recordkeeping  and  reporting  under 
§  63.10(f)  and  as  defined  in  §63.90. 

§  63.7957    What  definitions  apply  to  this 
subpart? 

Terms  used  in  this  subpart  are 
defined  in  the  CAA.  in  §  63.2.  and  in 
this  section.  If  a  term«  is  defined  both  in 
tliis  section  and  in  another  subpart 
cross-referenced  bv  this  subpart,  then 
the  term  will  have  the  meaning  given  in 
this  section  for  purposes  of  this  subpart. 

BoiltT  means  an  enclosed  combustion 
device  that  extracts  useful  energy  in  the 
form  of  steam  and  is  not  an  im  inerator 
or  a  process  heater. 

Closed  vent  system  means  a  system 
that  is  not  open  to  the  atmosphere  and 
is  composed  of  hard-piping,  ductwork, 
connections,  and.  if  necessar\-.  fans, 
blowers,  or  other  flow-inducing  device 
that  convevs  gas  or  vapor  from  an 
emissions  point  to  a  control  device. 

C'Aosure  device  meaos  a  cap,  hatch, 
lid,  plug,  seal,  valve,  or  other  type  of 
fitting  that  prevents  or  reduces  air 
pollutant  emissions  to  the  atmosphere 
bv  blocking  an  opening  in  a  cover  when 
the  device  is  secured  in  the  closed 
position.  Closure  devices  include 
devices  that  are  detachable  from  the 
cover  [e.g.  a  sampling  port  cap), 
manually  operated  (eg.  a  hinged  access 
lid  or  hatch),  or  automatically  operated 
(e.g.,  a  spring-loaded  pressure  relief 
valve), 

Co ntuiner  means  a  portable  unit  used 
to  hold  material.  E.xamples  of  containers 
include,  but  are  not  limited  to  drums, 
dumpsters,  roll-off  boxes,  hulk  cargo 
containers  commonly  known  a>  portable 
tanks  or  totes,  cargo  tank  trucks,  dump 
trucks,  and  rail  cars.  For  the  purpose  of 
this  subpart,  a  front-end  loader, 
excavator,  backhoe.  or  other  type  of  self- 
propelled  excavation  equipment  is  not  a 
container.  , 

Continuous  record  means 
documentation  of  data  values  measured 
at  least  once  every  15  minutes  and 


recorded  at  the  frequency  specified  in 
this  subpart. 

(Aintinuou^  recon/er  means  a  data 
recording  device  that  either  records  an 
instantaneous  data  value  at  least  once 
every  15  minutes  or  records  15-minutes 
or  more  frequent  block  averages. 

Control  device  means  equipment  used 
recovering,  rt;moving,  oxidizing,  or 
destroying  organic:  vapors.  Examples  of 
such  equipment  include  but  are  not 
limited  to  carbon  adsorbers,  condensers, 
vapor  incinerators,  flares,  boilers,  and 
process  heaters. 

Cover  means  a  device  that  prevents  or 
reduces  air  pollutant  emissions  to  the 
atmosphere  by  forming  a  continuous 
barrier  over  the  remediation  material 
managed  in  a  unit.  A  cover  may  have 
openings  (such  as  access  hatches. 
sampling  ports,  gauge  wells)  that  are 
necessary'  for  operation,  inspection, 
maintenance,  and  repair  of  the  unit  on 
which  the  cover  is  used.  A  cover  may 
be  a  separate  piece  of  equipment  which 
can  be  detached  and  removed  from  the 
unit  tsiuh  .i'.  d  tarp)  or  a  cover  mav  be 
formed  b\  >trui  tural  features 
permanently  integrated  into  the  design 
of  the  unit. 

Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  source: 

( 1)  Fails  to  meet  anv  requirement  or 
obligation  established  bv  this  subpart, 
including  but  not  limited  to  any 
emissions  limitation  (including  any 
operating  limit),  or  work  practice 
standard: 

(2)  Fails  tg  meet  an\  term  or  i.imdition 
that  is  adopted  to  implement  an 

applii  able  retjuirement  in  this  subpart 
and  that  !•>  iiu  ludcd  in  the  operating 
permit  for  anv  affected  source  required 
to  obtain  such  a  permit;  or 

(3)  Fails  to  meet  anv  emissions 
limitation, (in(  hiding  anv  operating 
limit),  or  work  practice  standard  in  this 
subpart  during  startup,  shutdown,  or 
malfuni  tion.  regardless  or  whether  or 
not  sue  h  failure  is  permitted  by  this 
subpart. 

Emissions  limitation  means  any 
emissions  limit,  opacity  limit,  operating 
limit,  or  visible  emissions  limit. 

Emissions  point  means  an  individual 
tank,  surface  impoundment,  container. 
oil-wdter.  organic-water  separator, 
transfer  svstem,  vent,  or  enclosure. 

Enclosure  means  a  structure  that 
surrounds  a  tank  or  container,  captures 
organic  vapors  emitted  from  the  tank  or 
( iintainer.  and  vents  the  captured  vapor 
through  a  closed  vent  system  to  a 
control  device. 

Equipment  means  each  pump, 
pressure  relief  device.  .saiii[)ling 
connection  system,  valve,  and  connector 


used  in  remediation  material  service  at 
a  facility. 

External  floating  roof  means  a 
pontoon-tvpe  or  double-deck  type  cover 
that  rests  on  the  liquid  surface  in  a  tank 
with  no  fixed  roof. 

Facility  means  all  contiguous  or 
adjoining  property  that  is  under 
common  control  including  properties 
that  are  separated  only  by  a  road  or 
other  public  right-of-way.  Common 
control  includes  properties  that  are 
owned,  leased,  or  operated  by  the  same 
entity,  parent  entity,  subsidiary,  or  any 
\:ombination  thereof.  A  unit  or  group  of 
units  within  a  contiguous  property  that 
are  not  under  common  control  [e.g.,  a 
wastewater  treatment  unit  located  at  the 
facility  but  is  owned  by  a  different 
company)  is  a  different  facility. 

Fixed  too/ means  a  cover  that  is 
mounted  on  a  unit  in  a  stationary 
position  and  does  not  move  with 
fluctuations  in  the  level  of  the  liquid 
managed  in  the  unit. 

Flame  zone  means  the  portion  of  the 
combustion  chamber  in  a  boiler  or 
process  heater  occupied  by  the  flame 
envelope. 

Floating  roof  means  a  cover  consisting 
of  a  double  deck,  pontoon  single  deck, 
or  internal  floating  cover  which  rests 
upon  and  is  supported  by  the  liquid 
bein§  contained, 'and  is  equipped  with 
a  continuous  seal. 

Floiv  indicator  means  a  device  that 
indicates  whether  gas  is  flowing,  or 
whether  the  valve  position  would  allow 
gas  to  flow  in  a  bypass  line. 

Hard-piping  means  pipe  or  tubing  that 
is  manufactured  and  properly  installed 
according  to  relevant  standards  and 
good  engineering  practices. 

Individual  drain  system  means  a 
stationary  system  used  to  convey 
wastewater  streams  or  residuals  to  a 
remediation  material  management  unit 
or  to  discharge  or  disposal.  The  term 
includes  hard-piping,  all  drains  and 
junction  boxes,  together  with  their 
associated  sewer  lines  and  other 
junction  boxes  [e.g..  manholes,  sumps, 
and  lift  stations)  conveying  wastewater 
streams  or  residuals.  For  the  purpose  of 
this  subpart,  an  individual  drain  system 
is  not  a  drain  and  collection  system  that 
is  designed  and  operated  for  the  sole 
purpose  of  collecting  rainfall  runoff 
[e.g.,  storm  water  sewer  system)  and  is 
segregated  from  all  other  individual 
drain  systems. 

Internal  floating  roo/ means  a  cover 
that  rests  or  floats  on  the  liquid  surface 
(but  not  necessarily  in  complete  contact 
with  it  inside  a  tank  that  has  a  fixed 
roof). 

Maximum  HAP  vapor  pressure  means 
the  sum  of  the  individual  HAP 
equilibrium  partial  pressure  exerted  by 
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remediation  material  at  the  temperature 
equal  to  either:  the  monthly  average 
temperature  as  reported  by  the  National 
Weather  Service  when  the  remediation 
material  is  stored  or  treated  at  ambient 
temperature;  or  the  highest  calendar- 
month  average  temperature  of  the 
remediation  material  when  the 
remediation  material  is  stored  at 
temperatures  above  the  ambient 
temperature  or  when  the  remediation 
material  is  stored  or  treated  at 
temperatures  below  the  ambient 
temperature.  For  the  purpose  of  this 
subpart.  majAmum  HAP  vapor  pressure 
is  determined  using  the  procedures 
specified  in  §63.7944. 

No  detectable  organic  emissions 
means  no  escape  of  organics  to  the 
atmosphere  as  determined  using  the 
procedure  specified  in  §  63.694(k). 

Oil-water  separator  laeans  a  separator 
as  defined  for  this  subpart  that  is  used 
to  separate  oil  from  water. 

Operating  parameter  value  means  a 
minimum  or  maximum  value 
established  for  a  control  device  or 
treatment  process  parameter  which,  if 
achieved  by  itself  or  in  combination 
with  one  or  more  other  operating 
parameter  values,  determines  that  an 
owner  or  operator  has  complied  with  an 
applicable  emissions  limitation  or 
standard. 

Organic-water  separator  means  a 
separator  as  defined  for  this  subpart  that 
is  used  to  separate  organics  from  water. 

Point-of-extraction  means  a  point 
above  ground  where  you  can  collect 
samples  of  a  remediation  material  before 
or  at  the  first  point  where  organic 
constituents  in  the  material  have  the 
potential  to  volatilize  and  be  released  to 
the  atmosphere  and  before  placing  the 
material  in  a  remediation  material 
management  unit  or  treatment  process. 
For  the  purpose  this  subpart,  the  first 
point  where  the  organic  constituents  in 
the  remediation  material  have  the 
potential  to  volatilize  and  be  released  to 
the  atmosphere  is  not  a  fugitive 
emissions  point  due  to  an  equipment 
leak  from  any  of  the  following 
equipment  components:  pumps, 
compressors,  valves,  coiuaectors, 
instrumentation  systems,  or  safety 
devices. 

Process  heater  means  an  enclosed 
combustion  device  that  transfers  heat 
released  by  burning  fuel  directly  to 
process  streams  or  to  heat  transfer 
liquids  other  than  water. 

Process  vent  means  any  open-ended 
pipe,  stack,  duct,  or  other  opening 
intended  to  allow  the  passage  of  gases, 
vapors,  or  fumes  to  the  atmosphere  and 
this  passage  is  caused  by  mechanical 
means  (such  as  compressors,  vacuum- 
producing  systems  or  fans)  or  by 


process-related  means  (such  as 
volatilization  produced  by  heating).  For 
the  purposes  of  this  subpart,  a  process 
vent  is  neither  a  safety  device  (as 
defined  in  this  section)  nor  a  stack,  duct 
or  other  opening  used  to  exhaust 
combustion  products  from  a  boiler, 
furnace,  heater,  incinerator,  or  other 
combustion  device. 

Radioactive  mixed  waste  means  a 
material  that  contains  both  hazardous 
waste  subject  to  RCRA  and  source, 
special  nuclear,  or  by-product  material 
subject  to  the  Atomic  Energy  Act  of 
1954. 

Remediation  material  means  a 
material  tliat  contains  one  or  more  of  the 
HAP  listed  in  Table  1  of  this  subpart, 
and  this  material  is  one  of  the  following: 

(1)  A  material  foimd  in  naturally 
occurring  media  such  as  soil, 
groundwater,  surface  water,  sediments, 
or  a  mixture  of  such  materials  with 
liquids,  sludges,  or  solids  which  is 
inseparable  by  simple  mechanical 
removal  processes  and  is  made  up 
primcuily  of  media.  This  material  does 
not  include  debris  as  defined  in  40  CFR 
268.2. 

(2)  A  material  found  in  intact  or 
substantially  intact  containers,  tanks, 
storage  piles,  or  other  storage  units  that 
requires  clean  up  because  this  material 
poses  a  reasonable  potential  threat  to 
contaminating  media.  Examples  of  these 
materials  include,  but  are  not  limited  to, 
solvents,  oils,  paints,  and  other  volatile 
or  semi-volatile  organit  liquids  found  in 
biuied  drums,  cans,  or  other  containers; 
gasoline,  fuel  oil,  or  other  fuels  in 
leaking  underground  storage  tanks;  and 
solid  materials  containing  volatile  or 
semi-volatile  organics  in  unused  or 
abandoned  piles.  Remediation  material 
is  not  a  waste  or  residue  generated  by 
routine  equipment  maintenance 
activities  performed  at  a  facility  such  as, 
but  not  limited  to,  tank  bottoms  and 
sludges  removed  during  tank  cleanouts; 
sludges  and  sediments  removed  from 
active  wastewater  treatment  tanks, 
surface  impoundments,  or  lagoons; 
spent  catalyst  removed  from  process 
equipment;  residues  removed  from  air 
pollution  control  equipment;  and  debris 
removed  during  heat  exchanger  and 
pipeline  cleanouts. 

Remediation  material  management 
unit  means  a  tank,  container,  surface 
impoundment,  oil-water  separator, 
organic-water  separator,  or  transfer 
system  used  to  remove,  destroy, 
degrade,  transform,  immobilize,  or 
otherwise  manage  remediation  material. 

Remediation  material  service  means 
any  time  when  a  pump,  compressor, 
agitator,  pressure  relief  device,  sampling 
connection  system,  open-ended  valve  or 
line,  valve,  connector,  or 


instrumentation  system  contains  or 
contacts  remediation  material. 

Responsible  official  means 
responsible  official  as  defined  in  40  CFR 
70.2. 

Safety  de\ice  means  a  closure  device 
such  as  a  pressure  relief  valve,  frangible 
disc,  fusible  plug,  or  any  other  type  of 
device  which  functions  to  prevent 
physical  damage  or  permanent 
deformation  to  equipment  by  venting 
gases  or  vapors  during  unsafe 
conditions  resulting  from  an  unplanned, 
accidental,  or  emergency  event.  For  the 
purpose  of  this  Subpart,  a  safety  device 
is  not  used  for  routine  venting  of  gases 
or  vapors  from  the  vapor  headspace 
underneath  a  cover  such  as  during 
filling  of  the  unit  or  to  adjust  the 
pressure  in  this  vapor  headspace  in 
response  to  normal  daily  diurnal 
cmibient  temperature  fluctuations.  A 
safety  device  is  designed  to  remain  in  a 
closed  position  during  normal 
operations  and  open  only  when  the 
internal  pressure,  or  another  relevant 
parameter,  exceeds  the  device  threshold 
setting  applicable  to  the  equipment  as 
determined  by  the  owner  or  operator 
based  on  manufacturer 
recommendations,  applicable 
regulations,  fire  protection  and 
prevention  codes,  standard  engineering 
codes  and  practices,  or  other 
requirements  for  the  safe  handling  of 
flammable,  combustible,  explosive, 
reactive,  or  hazardous  materials. 

Separator  means  a  remediation 
material  management  unit,  generally  a 
tank,  u.«ed  to  separate  oil  or  organics 
from  water.  A  separator  consists  of  not 
only  the  separation  unit  but  also  the 
forebay  and  other  separator  basins, 
skimmers,  weirs,  grit  chambers,  sludge 
hoppers,  and  bar  screens  that  are 
located  directly  after  the  individual 
drain  system  and  prior  to  any  additional 
treatment  units  such  as  an  air  flotation 
unit  clarifier  or  biological  treatment 
unit.  Examples  of  a  separator  include, 
but  are  not  limited  to,  an  API  separator, 
parallel-plate  interceptor,  and 
corrugated-plate  interceptor  with  the 
associated  ancillary  equipment. 

Site  remediation  means  one  or  more 
activities  or  processes  used  to  remove, 
destroy,  degrade,  transform,  immobilize, 
or  otherwise  manage  remediation 
material.  The  monitoring  or  measm'ing 
of  contamination  levels  in 
environmental  media  using  wells  or  by 
sampling  is  not  considered  to  be  a  site 
remediation. 

Sludge  means  sludge  as  defined  in 
§  260.10  of  this  chapter. 

Soil  means  unconsolidated  earth 
material  composing  the  superficial 
geologic  strata  (material  overlying 
bedrock),  consisting  of  clay,  silt,  sand. 


Poflaral    Booictor  /  Vrtl      Rft     Nn      1  Q<^  /  WortnocHnv     DrtnVior    R      QDrf^/Riilac    anA    Raniilatinnc 
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or  gravel  size  particles  (sizes  as 
f:ldssified  bv  the  I  .S  Soil  ("onservation 
Service),  or  a  mixture  of  such  materials 
with  liquids,  sludges,  or  solids  which  is 
inseparable  hv  simple  mechanical 
removal  processes  and  is  made  up 
primarily  of  soil. 

Stabilization  process  means  any 
physical  or  chemical  process  used  to 
either  reduce  the  mobility  of 
contaminants  in  media  or  eliminate  free 
liquids  as  determined  by  Test  Method 
9095 — Paint  Filter  Liquids  Test  in  "Test 
Methods  for  Evaluating  Solid  VVastt' 
Phvsical/Chemical  Methods,'   EPA 
Publication  No.  SVV-846.  Third  Edition. 
September  1986.  as  amended  by  I'pdate 
1.  November  15.  1992   I  As  an 
alternative,  you  may  use  any  morf' 
recent,  updated  version  of  Methoti  9095 
approved  by  the  EPA).  A  stabilization 
process  includes  mi.xing  remediation 
material  with  binders  or  other  materials, 
and  c:uring  the  resulting  remediation 
material  and  hinder  mixture  Other 
synonymous  terms  used  to  refer  to  this 
process  are  fixation  or  solidification.  .^ 
stabilization  process  does  not  include 
the  adding  of  absorbent  materials  to  the 
surface  of  remediation  material,  without 
mixing,  agitation,  or  subsequent  curing, 
to  absorb  free  liquid. 

Surface  impoundnnpnt  means  a  unit 
that  IS  a  natural  topographu  al 
depression,  man-made  excavation,  or 
diked  area  formed  primarily  of  earthen 
materials  (although  it  mav  be  lined  with 
man-mad*^  materials),  whu  h  i^  d<'sit;nf'd 


to  hold  an  accumulation  of  liquids. 
Examples  of  surface  impoundments 
include  holding,  storage,  settling,  and 
aeration  pits,  ponds,  and  lagoons. 

Tank  means  a  stationary  unit  that  is 
(  onstructed  primarily  of  nonearthen 
n'aterials  (sue  h  as  wood,  concrete,  steel, 
fiberglass,  or  plastic)  which  provide 
structural  support  and  is  designed  to 
hold  an  at  (  umulation  of  liquids  or  other 
materials 

Tf-ntpcraturr  nioiutunng  dcvicp 
means  a  piece  of  equipment  used  to 
monitor  temperature  and  ha\ing  .in 
a(  (urac  y  of  1 1  pert  ent  of  tfie 
tt-mperature  being  monitored  expressed 
in  degrees  Celsius  (  C)  or  ±1.2  degrees 
C,  whichever  \alue  is  greater. 

Transfer  system  means  a  stationar\ 
system  for  whi(  h  the  predtnninant 
function  IS  to  (i)n\e\  litjuids  or  solid 
mat>Tials  frum  one  point  to  .mother 
point  within  waste  m.iii.igement 
tjperation  or  recovery  operation.  For  the 
purpose  of  this  subpart,  the  conveyance 
of  material  using  a  container  (as  defined 
of  this  subpart)  or  self-propelled  vehicle 
lei,',  a  front-end  loader)  is  not  a  transfer 
system.  Examples  of  a  transfer  system 
UK  lud»'  but  are  not  limited  to  a  pipeline, 
an  indnidual  drain  s\stem,  a  gravit\- 
operated  conveyor  (such  as  a  chute), 
and  a  mechanically-powered  conveyor 
(such  as  a  belt  or  screw  conveyor). 

Trt-atment  process  means  ,i  pnx  ess  in 
which  remediation  material  is 
physically,  chemically.  therm.ilU  .  or 
biologicalK  tre.ited  to  destro\ .  degrade. 


or  remove  hazardous  air  pollutants 
contained  in  the  material.  A  treatment 
process  can  be  composed  of  a  single 
unit  {e.g..  a  steam  stripper)  or  a  series 
of  units  {e.g.,  a  wastewater  treatment 
system).  A  treatment  process  can  be 
used  to  treat  one  or  more  remediation 
material  streams  at  the  same  time. 

Volatile  organic  hazardous  air 
pollutant  (VOHAPj  concentration 
means  the  fraction  by  weight  of  the  HAP 
listed  in  Table  1  of  this  subpart  that  are 
contained  in  the  remediation  material  as 
measured  using  Method  305,  40  CFR 
part  63,  appendix  A  and  expressed  in 
terms  of  parts  per  million  (ppm).  As  an 
alternative  to  using  Method  305,  40  CFR 
part  63,  appendix  A,  you  may  determine 
the  HAP  concentration  of  the 
remediation  material  using  any  one  of 
the  other  test  methods  specified  in 
4?63.694(b)(2)(ii).  When  a  test  method 
specified  in  «?  63.694(b)(2)(ii)  other  than 
Method  305  in  40  CFR  part  63, 
appendix  A  is  used  to  determine  the 
speciated  HAP  concentration  of  the 
contaminated  material,  the  individual 
i:ompound  concentration  may  be 
adjusted  by  the  corresponding  fm<os 
listed  in  Table  1  of  this  subpart  to 
determine  a  VGHAP  concentration. 

Work  practice  standard  means  any 
design,  equipment,  work  practice,  or 
operational  standard,  or  combination 
thereof,  that  is  promulgated  pursuant  to 
section  11 2(h)  of  the  CAA. 

Tables  to  Subpart  GGGGG  of  Part  63 


Table  1  to  Subpart  GGGGG  of  Part  63  —List  of  Hazardous  Air  Pollutants. 


CAS  No.a 


Compound  name 


t„ 


75070 Acetaldehyde  

75058    Acetonitnle        

98862  ]  Acetophenone  „ 

107028  Acrolein  

107131   Acryionitrile  

107051  Allyl  chloride  

71432   ., Benzene  (includes  benzene  in  gasoline)  

98077  Benzotnchlonde  iisomers  and  mixture)  

100447  Benzyl  chloncje  

92524  Biphenyi  

542881  BisichloromethyDettier*'  

75252  I  Bromoform  

106990 1  3-Butadiene 

75150 Carbon  disulfide      

56235  Cartwn  Tetrachlonde  

43581  '  Carbonyl  sulfide 

133904  Chloramben     

108907  Chlorobenzene  

67663  Chloroform         

107302  Chloromethyi  methyl  ether*'  

126998  .■■. ChloroDrene       

98828    Cumeoc  

94757  2  4-D   salts  and  esters    

334883  Diazomethane  

132649 I  Dibenzoturans  

96128  I  1,2-Dibromo-3-chloropropane  

106467  1  4-Dichlorobenzene(pi  

107062  ..., Dichloroethane  (Ethylene  dichiondei       

111444 Dichloroethyl  ether  (Bis(2-chloroethvi  ettier)) 


1  000 
0989 
0314 
1  000 
0999 
1  000 
1  000 

0  958 

1  000 
0,864 
0999 
0998 
1  000 
1  000 
1  000 
1  000 

0  633 

1  000 
1  000 
1  000 
1  000 
1  000 

0  167 
0999 
0967 
1.000 
1.000 

1  000 
0757 


Federal  Register / Vol.  68,  No.  195 /Wednesday,  October  8,  2003 /Rules  and  Regulations         58219 


Table  1  to  Subpart  GGGGG  of  Part  63.— List  of  Hazardous  Air  Pollutants. — Continued 


CAS  No.= 


Compound  name 

1 ,3-Dichloropropene  

Dimethyl  cartwmoyi  chlonde'=  

1,1 -Dimethyl  hydrazine 

Diethyl  sultate  

Dimethyl  sulfate 

N,N-Dimethylaniline  

2,4-Dinitrophenol  

2,4-Dinitrotoluene  

1,4-Dioxane  (1 ,4-Diethyleneoxide)  

Epichlorohydrin  (1-Chloro-2,3-epoxypropane)  

1 ,2-Epoxybutane 

Ethyl  acrylate  

Ethyl  t)enzene 

Ethyl  chloride  (Chloroethane)  

Ethylene  dibromide  (Dibromoethane) 

Ethylene  dichloride  (1,2-Dichloroethane) 

Ethylene  imine  (Aziridine) 

Ethylene  oxide  

Ethylidene  dichloride  (1,1-Dichloroethane)  

Glycol  ethers'^  that  have  a  Henry's  Law  constant  value  equal  to  or  greater  than  0  1  Y/X(1.8  x  10 
atm/gm-mole/m3)  gt  25°  C. 

Hexachloroljenzene 

Hexachlorobutadiene 

Hexachloroethane 

Hexane  

Isophorone 

Lindane  (all  isomers)  

Methanol  

Methyl  bromide  (Bromomethane)  

Methyl  chloride  (Chloromethane) 

Methyl  chloroform  (1,1,1-Trichloroethane)  

Methyl  ethyl  ketone  (2-Butanone)  

Methyl  iodide  (lodomethane)  

Methyl  isot)utyl  ketone  (Hexone)  

Methyl  isocyanate 

Methyl  methacrylate  

Methyl  tert  butyl  ether 

Methylene  chloride  (Dichloromethane) 

Naphthalene  

Nitrobenzene  

2-Nitropropane • 

Pentachloronltrobenzene  (Quintobenzene)  

Pentachlorophenol  

Phosgene<=  -• 

Propionaldehyde 

Propylene  dichloride  (1,2-Dichloropropane)  

Propylene  oxide 

1 ,2-Propylenimine  (2-Methyl  aziridine)  

Styrene 

Styrene  oxide 

1,1,2,2-Tetrachloroethane  

Tetrachloroethylene  (Perchloroethylene)  

Toluene 

o-Toluidine  

1 ,2,4-Trichlorobenzene 

1,1,1-Trichloroethane  (Methyl  chloroform)  

1,1,2-Trichloroettiane  (Vinyl  trichloride)  

Trichloroethylene 

2,4,5-Trichlorophenol 

2,4,6-Trichlorophenol 

Triethylamine  

2,2,4-Trimethylpentane 

Vinyl  acetate 

Vinyl  bromide 

Vinyl  chtoride  

Vinylidene  chloride  (1,1-Dichloroethylene) 

Xylenes  (isomers  and  mixture) 

o-Xylenes 

m-Xylenes 

p-Xytenes 


542756 
79447  ... 
57147  ... 
64675  .. 
77781  ... 
121697  . 
51285  .... 
121142  . 
123911  . 
106898  . 
106887 
140885  . 
100414  . 
75003  ... 
106934 
107062  . 
151564  . 
75218  ... 
75343  ... 

118741  , 
87683  ... 
67721  ... 
110543  . 
78591  ... 
58899 
67561 
74839  ... 
74873  ... 
71556  .. 
78933  ... 
74884  . 
108101  . 
624839 
80626  ... 
1634044 
75092  ... 
91203  .  . 
98953  ... 
79469  ... 
82688  ... 
87865  ... 
75445  .  . 
123386  . 
78875  .  . 
75569  ... 
75558  ... 
100425  .. 
96093  .... 
79345  .... 
127184  .. 
108883  .. 
95534  .... 
120821  ., 
71556  .... 
79005  .... 
79016  .... 
95954  .... 
88062  ... 
121448  .. 
540841  .. 
108054  .. 
593602  .. 
75014  .... 
75354  .... 
1330207 
95476  .... 
108383  .. 
106423  .. 

Notes: 


1  000- 

0  150 

0.0025 

0086 

00008 

0.0077 

0.084S 

0869 

0.939 

1  000 

1  000 

1.000 

1  000 

0999 

-    1000 

0867 

1  000 

1  000 

(^) 

0.97 

0.88 

0499 

1  000 

0506 

1  000 

0855 

1  000 

1  000 

1  000 

0990 

1  000 

0979 

1  000 

0.999 

1  000 

1  000 

0  994 

0  394 

0.989 

0  839 

00898 

1  000 

0999 

1  000 

1  000 

0.945 

1  000 

0.830 

0.999 

1  000 

1.000 

0.152 

1.000 

1.000 

1.000 

1  000 

0.108 

0.132 

1.000 

1.000 

1.000 

1.000 

1.000 

1  000 

1.000 

1.000 

1.000 

1.000 
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1   f., ui<  =  Fraction  measure  factor  in  Method  305  40  CFR  pari  63  appendix  A 

'  CAS  numbers  refer  to  tt>e  Ctiemical  Abstracts  Sen/ices  registry  number  assigned  to  specific  compounds,  isomers,  or  mixtures  of  compounds. 

"  Denotes  a  HAP  that  hydrolyzes  quickly  in  water   but  tfie  hydrolysis  products  are  also  HAP  chemicals 

Denotes  a  HAP  that  may  react  violently  with  water 
'  Denotes  a  HAP  that  hydrolyzes  slowly  m  water 

"  The  t,„i..-  factors  for  some  of  the  more  common  glycol  ethers  can  be  obtained  by  contacting  the  Waste  and  Chemical  Processes  Group,  Of- 
fice of  Air  Quality  Planning  and  Standards   Research  Triangle  Park   NC  2771 1 

Table  2  to  Subpart  GGGGG  of  Part  63.— Control  Levels  as  Required  by  §  63.7895(a)  for  Tanks  Managing 
Remediation  Material  With  a  Maximum  HAP  Vapor  Pressure  Less  Than  76.6  kPa 


It  your  tank  design  capacity  is  . 


And  the  maximum  HAP  vapor  pressure  of  the 

remediation  material  placed  in  your  tank  Then  your  tank  must  use  .   .  . 

IS 

Less  than  76  6  kPa        :  Tank  Level  1  controls  under  §63  7895(b). 

Less  than  13  1  KPa       Tank  Level  1  controls  under  §63. 7895(b). 

Less  than  0  7  kPa  Tank  Level  1  controls  under  §63  7895(b) 

13  1  kPa  or  greater Tank  Level  2  controls  under  §63  7895(c). 

0.7  kPa  or  greater  Tank  Level  2  controls  under  §63  7895(c) 


1  Less  than  38  m"'  

2  At  least  38  m'  but  less  than  151  m^ 

3  ^51  m^  or  greater  

4  at  least  38  m*  but  less  than  151  m^ 

5  151  m' or  greater  


A.-i  stated  in  ^  63,7940.  \iiu  inu>t 
complv  with  the  applicable  Cieneral 


f'nn  isiiiiis  re(jiiireinent->  ai  i  iirdint;  to 

the  fnllowint'  t.lllle 


Table  3  to  Subpart  GGGGG  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  GGGGG 


Citation 


Subject 


Bnef  descnption 


Applies  to  subpart 
GGGGG 


§63  1    

§63  2  

§63  3  

§63  4  

§63  5 

§63  6(3)     

§63  6(bMli-'4i 

§63  6(b)(5)   

§63  6(b)i6)   

§63  6(b)(7)   

§63  6(c)(1)-(2) 


§63  6(c)(3H4)  

§636(0(5)    

§63  6(d) 

§63  6(e)(1i-(2)  


§63  6(e)(3) 


Applicability 


Definitions  

Units  and  Abbreviations 
Prohibited  Activities  


Construction,  Reconstruction 
Applicaoility 


Compliance     Dates     for     New     and     Recon- 
structed sources 


Notification 


[Reserved]  

Compliance     Dates     for     New     and     Recon- 
structed Area  Sources  That  Become  Maior 


Compliance  Dates  for  Existing  Sources 


Initial  Applicability  Determination:  Applicability 
After  Standard  Established:  Permit  Require- 
ments Extensions,  Notifications 

Definitions  for  part  63  standards         

Units  and  abbreviations  for  part  63  standards 

Prohibited  Activities.  Compliance  date  Cir- 
cumvention  Severability 

Applicability  applications:  approvals 

General  Provisions  (GP)  apply  unless  compli- 
ance extension  GP  apply  to  ai^a  sources 
that  become  major 

Standards  apply  at  effective  date.  3  years 
after  eflecfive  date  upon  startup.  10  years 
after  construction  or  reconstruction  com- 
mences for  112|f) 

Must  notify  if  commenced  construction  or  re- 
construction after  proposal. 


Area  sources  that  become  major  must  comply 
with  major  source  standards  immediately 
upon  becoming  major,  regardless  of  wheth- 
er required  to  comply  when  they  were  an 
area  source 

Comply  according  to  date  in  subpart,  which 
must  be  no  later  than  3  years  after  effective 
date  For  112(f)  standards,  comply  within 
90  days  cf  effective  date  unless  compliance 
extension 


[Reserved! 

Compliance  Dates  for  Existing  Area  Sources 
That  Become  Major 


[Reserved]         

Operation  &  Maintenance 


Startup,     Shutdown      and     Malfunction     Plan 
(SSMP) 


Area  sources  that  become  major  must  comply 
with  major  source  standards  by  date  indi- 
cated in  subpart  or  by  equivalent  time  pe- 
riod (for  example,  3  years) 


Operate  to  minimize  emissions  at  all  times 
Correct  malfunctions  as  soon  as  prac- 
ticable Operation  and  maintenance  require- 
ments independently  enforceable:  informa- 
tion Administrator  will  use  to  determine  if 
operation  and  maintenance  requirements 
were  met 

Requirement  for  startup,  shutdown  and  mal- 
function (SSM)  and  SSMP  Content  of 
SSMP 


Yes 


Yes 
Yes 
Yes 

Yes 
Yes 


Yes 


Yes 


Yes 


Yes 


Yes 


Yes 


Yes  with  the  excep- 
tion of  containers 
using  either  Level  1 
or  Level  2  controls. 


'iR222 
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Table  3  to  Subpart  GGGGG  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  GGGGG— 

Continued 


Citation 


Subject 


Brief  descnption 


-4- 


Applies  to  subpart 
GGGGG 


§63.6(0(1)   

§63.6(f)(2H3) 


Compliance  Except  During  SSM  

Methods  for  Determining  Compliance 


§63.6(g)(1H3) 
§63.6(h)  


§63.6(i)(1)-(14) 

§63.6(j)  

§63.7(a)(1H2) 
I 

§63.7(a)(3)  

§63.7(b)(1)   

§63.7(b)(2)   


Altemative  Standard  

OpacityA/isible  Emissions  (VE)  Standards 


Compliance  Extension  

Presidential  Compliance  Exemption 
Performance  Test  Dates 


CAA  Section  114  Authority  

Notification  of  Performance  Test 
Notification  of  Rescheduling  


§63.7(0 


§  63.7(d) 
§63.7(e)(1) 


§  63.7(e)(2) 
§  63.7(e)(3) 


§  63.7(f) 
§63.7(9) 


Quality  Assurance/Test  Plan 


§  63.7(h) 
§63  8(a)(1) 
§63  8(a)(2) 


§  63.8(a)(3) 
§  63.8(a)(4) 

§  63.8(b)(1) 


§63.8(b)(2)-(3) 


Testing  Facilities  

Conditions  for  Conducting  Performance  Tests 


Conditions  for  Conducting  Performance  Tests 


Test  Run  Duration 


Altemative  Test  Method 

Performance  Test  Data  Analysis 


Waiver  of  Tests 

Applicability  of  Monitoring  Requirements 
Performance  Specifications  


[Reserved]. 
Monitoring  with  Flares 

Monitoring  


Multiple  Effluents  and  Multiple  Monitoring  Sys- 
tems. 


You  must  comply  with  emissions  standards  at 
all  times  except  during  SSM. 

Compliance  based  on  performance  test,  oper- 
ation and  maintenance  plans,  records,  in- 
spection. 

Procedures  for  getting  an  alternative  standard 

Requirements  for  opacity  and  visible  emis- 
sions limits. 

Procedures  and  criteria  for  Administrator  to 
grant  compliance  extension 

President  may  exempt  source  category  from 
requirement  to  comply  with  final  rule 

Dates  for  Conducting  Initial  Performance 
Testing  and  Other  Compliance  Demonstra- 
tions. Must  conduct  180  days  after  first  sub- 
ject to  final  rule. 

Administrator  may  require  a  performance  test 
under  CAA  section  1 14  at  any  time 

Must  notify  Administrator  60  days  t)efore  the 
test. 

If  rescheduling  a  performance  test  is  nec- 
essary, must  notify  Administrator  5  days  be- 
fore  scheduled  date  of  rescheduled  date 

Requirement  to  submit  site-specific  test  plan 
60  days  tjefore  the  test  or  on  date  Adminis- 
trator agrees  with:  Test  plan  approval  pro- 
cedures; performance  audit  requirements; 
internal  and  External  QA  procedures  for 
testing. 

Requirements  for  testing  facilities 

Performance  tests  must  be  conducted  under 
representative  conditions.  Cannot  conduct 
performance  tests  dunng  SSM.  Not  a  viola- 
tion to  exceed  standard  dunng  SSM. 

Must  conduct  according  to  rule  and  EPA  test 
methods  unless  Administrator  approves  al- 
ternative. 

Must  have  three  test  runs  of  at  least  one  hour 
each.  Compliance  is  based  on  anthmetic 
mean  of  three  runs.  Conditions  when  data 
from  an  additional  test  run  can  be  used. 

Procedures  by  which  Administrator  can  grant 
approval  to  use  an  alternative  test  method. 

Must  include  raw  data  in  performance  test  re- 
port. Must  submit  performance  test  data  60 
days  after  end  of  test  with  the  Notification 
of  Compliance  Status.  Keep  data  for  5 
years. 

Procedures  for  Administrator  to  waive  per- 
formance test. 

Subject  to  all  monitoring  requirements  in 
standard. 

Performance  Specifications  in  appendix  B  of 
part  60  apply. 

Unless  your  rule  says  otherwise,  the  require- 
ments for  flares  In  63.1 1  apply. 

Must  conduct  monitoring  according  to  stand- 
ard unless  Administrator  approves  alter- 
native. 

Specific  requirements  for  installing  monitonng 
systems.  Must  Install  on  each  effluent  be- 
fore it  is  combined  and  t)efore  it  is  released 
to  the  atmosphere  unless  Administrator  ap- 
proves otherwise.  If  more  than  one  moni- 
toring system  on  an  emissions  point,  must 
report  all  monitonng  system  results,  unless 
one  monitonng  system  is  a  backup. 


Yes 
Yes 

Yes 

No  No  opacity  stand- 
ards. 
Yes 

Yes 

Yes. 


Yes 
Yes 
Yes 


Yes 
Yes 


Yes 
Yes 

Yes 
Yes 

Yes 
Yes 
Yes 

Yes. 
Yes 

Yes. 
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Citation 

Subject 

Bnef  description 

Applies  to  subpart 
GGGGG 

§63  8(c)(1) 

Monitonng    System    Operation    and    Mainte- 

Maintain monitoring  system  in  a  manner  con- 

Yes 

nance 

sistent  witti  good  air  pollution  control  prac- 
tices 
Follow  the  SSM  plan  for  routine  repairs   Keep 

5  63  8(c)(1)(i) 

Routine  anr)  Predictable  SSM        

Yes 

parts   for   routine   repairs   readily   available 

- 

Reporting  requirements  for  SSM  when  ac- 
tion IS  descnbed  in  SSM  plan 

§63  8(C)(1)(ii) 

SSM  not  in  SSMP    

Reporting  requirements  for  SSM  when  action 

Yes 

IS  not  descnt)ed  in  SSM  plan 

§63  8(0(1 1(111)    

Compliance  wittn  Operation  and  Maintenance 

How  Administrator  determines  if  source  com- 

Yes 

lO&M)  Requirements 

plying  with  operation  and  maintenance  re- 
quirements   Review  of  source  O&M  proce- 
dures, records.  Manufacturers  instructions, 
recommendations,  and  inspection  of  moni- 
tonng  system 

§63  8(C)(2K(3i  

Monitoring  System  Installation  

Must  install  to  get  representative  emissions 
and  parameter  measurements    Must  verify 

Yes 

operational  status  before  or  at  performance 
test 
CMS  must  be  operating  except  during  break- 

§63 8(ci(4)  

Continuous    Monitoring    System    (CMS)    Re- 

No. 

quirements 

down     out-of-control.    repair,    maintenance, 
and  high-level  calibration  drifts 

§63  8(Cif4)(iWii) 

Continuous    Monitoring    System    iCfvISi    Re 

COMS  must  have  a  minimum  of  one  cycle  of 

Yes  However,  COMS 

quirements 

sampling  and  analysis  for  each  successive 

are  not  applicable 

_ 

10-second  period  and  one  cycle  of  data  re- 

Requirements for 

cording  for  each   successive  6-minute  pe- 

CPMS are  listed  in 

riod    CEMS  must  have  a  minimum  of  one 

§§63  7900  and 

cycle  of  operation  for  each  successive  15- 

63  7913. 

minute  period 

§63  8(c)(5)  

COMS  Minimum  Procedures  

CMS  Requirements                

COM3  minimum  procedures 
Zero  and  High  level  calibration  check  require- 
ments. 

No 

§63  8(C)(6)  

Yes  However  require- 

ments for  CPMS 

are  addressed  in 

§§63  7900  and 

637913 

§63  8(C)(7v-{8i    

CMS  Requirements  .- 

Out-of-control  periods,  including  reporting 

Yes 

§63  8icJi         

CMS  Quality  Control         

Requirements  for  CMS  quality  control,  includ- 

Yes 

ing  calibration,  etc    Must  keep  quality  con- 

trol plan  on   record  for  5  years    Keep  old 

versions  for  5  years  after  revisions 

§63  8(6) 

CMS  Pertormance  Evaluation  

Notification    pertormance  evaluation  test  plan, 
reports 

Yes 

§63  8(f)(i  )-(5)       

Alternative  Mriniionnq  Mottiod          

Procedures  for  Administrator  to  approve  alter- 
native monitoring 

Yes 

§63  8(f)(6)       

Alternative  to  Relative  Accuracy  Test  

Procedures  for  Administrator  to  approve  alter- 
native relative  accuracy  tests  for  CEMS 

No 

§63  8(g)i' i-(4)        .    . 

Data  Reduction       

COMS  6-minute  averages  calculated  over  at 
least  36  evenly  spaced  data  points    CEMS 

Yes   However,  COMS 

are  not  applicable 

1-hour    averages    computed    over   at    least 

Requirements  for 

tour  equally  spaced  data  points 

CPMS  are  ad- 
dressed in 

>. 

§§63  7900  and 
63  7913 

§63  8(g)(5)   

Data  Reduction  : 

Data  that  cannot  be  used  in  computing  aver- 

No, 

ages  tor  CEMS  and  COMS 

§63  9(3)               

Notification  Requirements  

Applicability  and  State  Delegation  

Submit    notification    120   days   after   effective 
da'e    Notification   of   intent  to  constructre- 

Yes. 

§63  9(b)(l)-(5)    

Init)al  Nol)ficat)ons          

Yes. 

consfruct    Notification  of  commencement  of 
construct  reconstruct    Notification  of  startup 
Contents  of  each. 

§63  9(C)       

Request  tor  Compliance  Extension  

Can  request  if  cannot  comply  by  date  or  if  in- 
stalled BACT  LAER 

Yes 

§639(d) 

Notification    ot    Special    Compliance    Require- 
ments for  New  Source. 

For  sources  that  commence  construction  be- 
tween proposal  and  promulgation  and  want 

Yes 

to  comply  3  years  after  eifective  date 

§63  9(6)         

Notification  of  Performance  Test      ..    . 

Notify  Acjministrator  60  days  prior         

Yes 

§63  9(f)       

Notif)cat)on  of  VE  Opacity  Test       

Notify  Administrator  30  days  pnor  

No. 

aatoA 
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Citation 


Subject 


Brief  description 


Applies  to  subpart 
GGGGG 


-+- 


§63.9(g)  

I 

§63.9{h)(1H6) 

I 


§63.9(1)  

§63.9(j) 

§63  10(a)  

I 

§63.10(b)(1)  

§63.10(b)(2)(i)-(iv)  .. 

I 

§63.10(b)(2)(vi)and 

(x-xi). 
§63.10(b)(2)(vii)-(ix) 


Additional  Notifications  Wfien  Using  Cf^S 


Notification  of  Compliance  Status 


Adjustment  of  Submittal  Deadlines 

Change  in  Previous  Information  .... 
Recordkeeping/Reporting  

Recordkeeping/Reporting  

Records  related  to  SSN/1  


CI^S  Records 
Records 


§63  10(b)(2)(xii)  .. 
§63  10(b)(2)(xiii) 

§63  10(b)(2)(xiv»  . 

§63.10(b)(3)  

§6310(0  

§6310(d)(1)  

§63.10(d)(2)  

§63.10(d)(3)  

§63.10(d)(4)  

§63.10(d)(5)  

§63.10(e)(1)-(2)  . 

I      - 

§63.10(e)(3)  

§63.10(e)(3)(i-iii)  . 

§63.10(e)(3)(iv-v) 


I  Records 
I  Records 

i  Records 


Records 

Records 

General  Reporting  Requirements  

Report  of  Performance  Test  Results   .. 

Reporting  Opacity  or  VE  Observations 

I  Progress  Reports  


Startup,  Shutdown,  and  Malfunction  Reports 
Additional  CMS  Reports  


Reports 
Reports 


Excess  Emissions  Reports 


§63.10(e)(3)(iv-v) 


Excess  Emissions  Reports 


Notification  of  performance  evaluation.  Notifi- 
cation using  COMS  data.  Notification  that 
exceeded  criterion  for  relative  accuracy. 

Contents.  Due  60  days  after  end  of  perform- 
ance test  or  other  compliance  demonstra- 
tion, except  for  opacityA/E,  which  are  due 
30  days  after.  Wfien  to  submit  to  Federal 
vs.  State  authority. 

Procedures  for  Administrator  to  approve 
change  in  when  notifications  must  be  sub- 
'  mitted. 

Must  submit  within  15  days  after  the  change   . 

Applies  to  all,  unless  compliance  extension 
When  to  submit  to  Federal  vs.  State  author- 
ity. Procedures  for  owners  of  more  than  1 
source. 

General  Requirements.  Keep  all  records  read- 
ily available.  Keep  for  5  years. 

Occurrence  of  each  of  operation  (process 
equipment).  Occurrence  of  each  malfunc- 
tion of  air  pollution  equipment.  Maintenance 
on  air  pollution  control  equipment.  Actions 
during  startup,  shutdown,  and  malfunction 

Malfunctions,  Inoperative,  out-of -control.  Cali- 
bration checks.  Adjustments,  maintenance. 

Measurements  to  demonstrate  compliance 
with  emissions  limitations.  Performance 
test,  performance  evaluation,  and  visible 
emissions  observation  results.  Measure- 
ments to  determine  conditions  of  perform- 
ance tests  and  performance  evaluations 

Records  when  under  waiver  

Records  when  using  altemafive  to  relative  ac- 
curacy test. 

All  documentation  supporting  Initial  Notifica- 
tion and  Notification  of  Compliance  Status. 

Applicability  Determinations 

Additional  Records  for  CMS  

Requirement  to  report  

When  to  submit  to  Federal  or  State  authonty 

What  to  report  and  when  

Must  submit  progress  reports  on  schedule  if 
under  compliance  extension 

Contents  and  submission  

Must  report  results  for  each  CEM  on  a  unit 
Written  copy  of  pertormance  evaluation 
Three  copies  of  COMS  pertormance  eval- 
uation. 

Excess  Emissions  Reports  

Schedule  for  reporting  excess  emissions  and 
parameter  monitor  exceedance  (now  de- 
fined as  deviations). 

Requirement  to  revert  to  quarteriy  submission 
if  there  is  an  excess  emissions  and  param- 
eter monitor  exceedance  (now  defined  as 
deviations).  Provision  to  request  semi- 
annual refxjrting  after  compliance  for  one 
year.  Submit  report  by  30th  day  following 
end  of  quarter  or  calendar  half  If  there  has 
not  been  an  exceedance  ot  excess  emis- 
sions (now  defined  as  deviations),  report 
contents  is  a  statement  that  there  have 
been  no  deviations. 

Must  submit  report  containing  all  of  the  infor- 
mation in  §§63.10(c)(5-13)  and  63.8(c)(7- 
8). 


Yes.  However,  there 
are  no  opacity 
standards. 

Yes 


Yes 


Yes. 
Yes. 


Yes 
Yes 

Yes 
Yes 


Yes 
No 

Yes 

Yes 

No. 

Yes. 

Yes 

No. 

Yes 

Yes. 

Yes  However.  COMS 
are  not  applicable. 


No. 
No. 


No 


No 
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§63  10(e)(3)ivi-viii) 


§63  10(e)(4j 


§63  10(f) 
§6311 
§63  12 
§63  13 

§63  14 
§63  15 


Excess  Emissions  Report  and  Summarv  Re 
port 


No 


No 


Requirements  tor  reporting  excess  emissions 
for  CMSs  (now  called  deviations)  Requires 
all  of  tfie  information  in  §§63  10(c)(5-13) 
and  63  8(c)(7-8) 

Reporiing  CON/IS  data    Must   submit   COMS   data    witfi   performance 

test  data 

Waiver  tor  Recordkeeping  Reporting    Procedures  for  Administrator  to  waive  Yes 

Flares  |  Requirements  for  flares  Yes 

Delegation         , '  State  autfiority  to  enforce  standards  Yes 

Addresses '  Addresses   wfiere   reports    notifications    and     Yes 

requests  are  sent 

Incorporation  by  Reference   '  Test  metfiods  incorporated  by  reference  Yes 

I  Availability  of  Information  |  Public  and  confidential  information  j  Yes 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  239,  274,  and  275 

[Release  Nos.  33-8297:  iC-26198;  File  No. 
S7-18-03] 

RIN  3235-AI30 

Fund  of  Funds  Investments 

agency:  Securities  and  Kxchange 

Cuniniissinn 

ACTION:  Propnst'd  rulfs. 


SUMMARY:  The  (dinmission  is  proposing 
three  new  rules  under  the  Investment 
C'umpanv  .-Kct  of  1940  that  address  the 
ahilit\  (if  an  investment  cc)mpan\  to 
at  quire  shares  of  another  investment 
companv'   .Section  12(d)(  1 )  of  the  .-\(  t 
prnhihits.  sub|e(  t  to  certain  exc:eptions. 
so-(  ailed  "fund  of  funds"  arrangements, 
in  which  one  investment  (  ompaiu 
nivt'sts  in  the  shares  of  another  The 
proposed  rules  would  broaden  the 
abilitv  of  an  uues'mt'nt  rompanv  to 
iinest  m  shares  of  another  iin'estment 
I  ompan\'  consistent  with  the  protection 
of  investors  and  the  purposes  of  the  Act 
Tht>  ('ommission  also  is  proposing 
amendments  to  forms  used  by 
investment  ( omjianies  to  register  under 
the  Investment  ("ompanv  .Act  and  offer 
their  shares  uiuler  the  Securities  Act  of 
im  ^   The  proposed  amendments  would 
improve  the  transparencv  ot  the 
expenses  of  funds  of  funds  by  requiring 
that  the  expenses  of  the  acquired  funds 
be  ag);rei;ated  and  shown  as  an 
additional  expense  in  the  fee  table  of  the 
fund  ot  iund>. 

DATES:  Comments  must  be  received  by 
De(  ►■mher  \.  2003. 
ADDRESSES:  To  help  us  process  and 
re\  if'w  vour  c  omments  more  efficiently. 
t;omments  should  he  sent  bv  hard  copy 
or  e-mail,  but  not  by  both  methods. 
(^(unments  sent  by  hard  copy  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz.  Secret arv.  Securities  and  Exchange 
('omini>sion.  4.t0  5th  Street.  N\V., 
Ua-hmi^ton.  DC;  2054'4-0609. 
('omments  also  mav  be  submitted 
t^'le(  tronuallv  to  the  following  E-mail 
address:  rule-comments&sec.gov.  All 
comment  letters  should  refer  to  File  No. 
S7-18-0:_V.  this  file  number  should  be 
iiu  luded  on  the  subiec  t  line  if  E-mail  is 
used.  Comment  letters  will  be  available 
for  public  inspection  and  copvint;  in  the 
Commissirui's  Public  Referf'iu  •'  Rodiii 
4r>()  5th  Street.  N\V  .  \Vashini;toii,  IK 
_'().t4M.  Electronif  allv  sutinutted 
comment  letters  will  he  posted  on  the 
Commission's  Internet  Wfb  site  [http:// 


FOR  FURTHER  INFORMATKDN  CONTACT: 

Penelope  VV  Saltzman,  Senior  Counsel, 
or  C.  Hunter  Jones.  Assistant  Director. 
(Office  of  Regulatory  Policy.  (202)  942- 
0690,  Division  of  Investment 
Management.  Sec  unties  and  Exc:hange 
(jimmission.  450  5th  .Street.  N'W., 
Washingtcm.  DC  20549-0506 
SUPPLEMENTARY  INFORMATION:  The 
Se(. unties  and  Ex(  liange  Commission 
(the  "Commission  ")  today  is  proposing 
for  public  (  omment  new  rules  12dl-l 
[l7C;FK270.12dl-l|.  12dl-2  |17C:FR 
270.12dl-2l,  and  12dl-.3  |17  CFR 
270.12dl-3|  under  the  Investment 
Company  Act  of  1940  |15  U.S.C.  80al 
(the  "Investment  (Company  Ac  t  '  or  the 
".\c:t")  th.it  addrc^ss  the  ability  of  an 
investment  company  ("fund"  or 

-u  (jiiiriiig  fund")  registc^red  under  the 
Ai  t  to  invest  in  share.s  ot  another 
investment  company  ("fund"  or 
"acquired  fund")   We  also  are  proposing 
amendments  to  Forms  N-lA  [17  ("FR 
239.15A;  17  CFR  274.1 1A|.  N-2  |17C:FR 
239.14:  17CFR274.11a-l|.  N-3  |17CFR 
239.17a:  17  CFR  274.  nb|.  N-4  [1  7  CFR 
234.17b:  17CTR  274  llc|.  and  N-6  1 17 
CFR  239.17c;  17  CFR  274.1ld|  to  recjuire 
that  prospectuses  of  funds  of  funds 
disclose  , ill  of  the  expenses  investors  in 
the  fund  will  be.ir.  including  those  of 
any  acquired  funds   Forms  N'-lA  and 
N— 2  are  the  registr.ition  forms  used  by 
open-end  management  funds  and 
closed-end  management  funds. 
respectively,  to  register  under  the  Act 
and  to  offer  their  shares  under  the 
Sec  urities  Act  of  1933  |15  U.S.C;.  77a| 
I    .Sei  unties  Act").  Form  N-3  is  the 
registration  tunn  used  by  separate 
accounts  that  aie  organized  as 
management  investment  companies  and 
offer  variable  annuity  c:c)ntrac:ts  to 
register  under  the  Ac:t  and  to  offer  their 
shares  under  the  .Securities  Act.  Forms 
N-4  and  N-6  are  tin'  form-,  used  bv 
separate  accounts  organized  as  unit 
investment  trusts  ("UlTs")  th.it  offer 
variable  annuity  and  variable  lif,' 
insurance  contrac  ts.  respei  tiv  elv ,  to 
register  under  the  \i  t  and  to  offer  their 
shares  under  the  Se(  urities  Act. 

Table  of  (Contents 

I.  Background 

II.  Discussion 

.A.  Rule  12dl-l:  Investmenls  in  Money 
Market  Fund.s 

1.  Scope  of  Exemption 

2.  Conditions 

B.  Rule  12dl-2:  Affiliated  Funds  of  Funds 

1.  Investments  in  Unaffiliated  Funds 

2.  Investments  in  Other  Types  of  Issuers 

3.  Investments  in  Money  Market  Funds 

C.  Rule  12dl-3:  Unaffiliated  Funds  of 
Funds 


D.  .Amendments  to  Forms  N-IA,  N-2.  N- 
3.  N-t.  and  N-6 
ill  C.eneral  Rec)uest  for  Clomments 
I\'  Cost-Benefit  .\nalvsis 
A   Background  un  Proposed  Rules  12dl-l, 

12dl-2.  and  12dl-3 
1    Benefits 
2.  C:osts 

H   Proposed  .Amendnicnts  to  Forms  N-l.\, 
.\-2.  N-3.  N-4.  and  N-6 

1  Benefits 

2  Costs 

('..  RecjuesI  tor  t.omineiits 
V   I'Hpervvork  Reduction  .Act 
.\    Proposed  Rule  12(11-1 
li    Fnrms  for  Registralidn  .Slatcnicnts 
1    F(.)rin  N-1.^ 
2.  Form  N-2 

3  Form  IM-3 

4  lorrn  \-4 

5  Form  .\-() 

(!.  Re()uesl  for  (loiiiments 
\'\-  ("iinsideration  of  Promoting  of  Efficenc:v. 
C()ni[)i'tition.  .ind  Capital  Formation 
A.  Proposed  Rules  12iil-l.  12dl-2,  and 

1 2d  1-3 
H   Proposed  .Xineiidments  to  Forms  N-l.-\. 

N-2.  N-:i.  .\-4.  and  N-6 
C  Request  for  Comment 
\ll   Simimarv  of  Initial  Regulatorv  Flexibility 

,\ll,lU  SIS 
Mil   St.itutorv  .Xiithonlv 
lext  (it  Proposed  Rules  and  Form 

.Vrnendments 

I.  Background 

Today,  the  federal  securities  laws 
restric;t  substantially  the  ability  of  a 
fund  to  invest  in  shares  of  other  funds. 
Before  the  enactment  of  the  Investment 
Company  Act  in  1940.  however,  a  fund 
was  free  to  purchase  an  unlimited 
number  of  shares  of  another  fund.  These 
"fund  of  funds"  arrangements  yielded 
numerous  abuses,  which  were 
catalogued  in  the;  Commission's  study  of 
funds  that  preceded  the  Act 
(■'Investment  Trust  Study").- 

I'sing  a  relatively  small  amount  of 
miuiev.  individuals  c:ould  acquire 
control  of  a  fund  and  use  its  assets  to 
acquire  control  of  the  assets  of  another 
fund,  which,  in  turn,  could  use  its  assets 
to  conlrcd  a  third  fund. '  As  a  result,  a 
few  individuals  effectively  could 
control  millions  of  dollars  in 
shareholder  assets  invested  in  various 
acquired  funds.  These;  "pyramiding" 
schemes  were  used  to  enrich  the 
individuals  at  the  expense  of  fund 
shareholders  in  a  number  of  ways.  In 
some  erases,  controlling  individuals 
caused  the  acquired  funds  to  purchase 
sec:urities  in  c:ompanies  in  which  the 


V\e  liij  mil  fiiit  personal,  identifying 
information,  such  as  names  or  E-mail  addresses. 


from  elefrlronlr  submissions.  Submit  only 
information  you  wish  to  make  publicly  available. 


-  Invt'sttncnl  1  oisls  and  Irivt'stment  Coiiip.in'.es, 
Kcport  (il  the  .Si.(  unlics  .inil  K\(  li.in>;f  CiiiiiniisMdii, 
pt.  3,  ch.  "    UK   I.)ni     \.i    l.ih,  77ih  CenB,  1st  .Sess. 
2721-95  (l')41|. 

'  Sfc  Investment  Trust  Slmlv ,  -iipni  ndte  2.  pt.  1. 
ch.  4.at  10:il-'39and  1040—11.  lui   'iH-f^4 
(disc:ussing  how  indiv  iduals  and  other  invevturs 
were  able  to  make  rclativt>K  snndi  inveslnicnls  .iiul 
gain  control  of  funds);  ch   7,  at  274LI-'ill 
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individuals  had  an  interest.  In  other 
cases,  these  individuals  caused  funds  to 
direct  underwriting  and  brokerage 
business  to  broker-dealers  they 
controlled — often  on  terms  favorable  to 
the  broker-dealer.  Controlling  persons 
also  profited  when  fund  shareholders 
paid  excessive  charges  due  to 
duplicative  fees  at  the  acquiring  and 
acquired  fund  levels.* 

The  complex  structures  that  resulted 
from  pyramiding  created  additional 
problems  for  shareholders.  These 
structures  permitted  acquiring  funds  to 
circumvent  investment  restrictions  and 
limitations,  and  made  it  impossible  for 
shareholders  to  understand  who  really 
controlled  the  fund  or  the  true  value  of 
their  investments.''  A  fund  shareholder 
might  know  that  he  owned  shares  in  a 
fund  that  invested  in  equity  securities  of 
large  companies  without  understanding 
that  the  large  companies  were  large 
funds  that  exposed  him  to  substantial 
risks  associated  with  smaller  issuers, 
foreign  currencies,  or  interest  rates.^ 

In  response  to  these  findings  in  the 
Investment  Trust  Study,  Congress 
included  in  the  Act  a  provision 
designed  to  restrict  fund  of  funds 
arrangements.  As  originally  enacted, 
section  12(d)(1)  prohibited  a  registered 
investment  company  (and  any 
companies  it  controlled)  from 
purchasing  more  than  five  percent  of  the 
outstanding  shares  of  any  fund  that 
concentrated  its  investments  in  a 
particular  industry,  or  more  than  three 
percent  of  the  shares  of  any  other  type 
of  fund. ^ 

Section  12(d)(1)  proved  flawed, 
however,  because  it  did  not  prevent 
unregistered  investment  companies 
from  acquiring  the  securities  of 
registered  funds.  In  the  1960s,  Fund  of 
Funds,  Ltd.,  an  unregistered  fund 
operated  in  Geneva,  Switzerland,  began 
to  exploit  that  flaw  by  marketing  to 
members  of  the  U.S.  military  stationed 
overseas  shares  of  foreign  investment 
companies  that  had  controlling  interests 
in  several  registered  U.S.  funds.^  Fund 
of  Funds,  Ltd.  engaged  in  many  of  the 


■*  See  Investment  Trust  Study,  supra  note  2,  pt.  3, 
ch.  7.  at  2725-39.  2760-75. 

■•  See  id.  at  2776-77  (discussing  examples  of  fund 
investment  policy  changes  that  conformed  to 
management  interests),  2761-82  (discussing 
examples  of  management  policies  that  resulted  in 
confusing  or  misleading  asset  valuations). 

B  Sep  id.  at  2721-95. 

'  See  Pub.  L.  No.  76-768,  54  Stat.  789,  809-10 
§  12(d)(1)  (1940)  (codified  at  15  U.S.C.  80a-12(d)(l) 
(1940)). 

0  See  H.R.  Rep.  No.  1382,  91st  Cong.,  2d  Sess.,  23 
(1970)  C'H.R.  Rep.  No.  1382");  Charles  Raw,  et  al.. 
Do  You  Sincerely  Want  to  be  Rich?  61-66  (1971). 
Fund  of  Funds,  Ltd.  was  incorporated  in  Ontario, 
Canada.  See  Public  Policy  Implications  of 
Investment  Company  Growth,  H.R.  Rep.  No.  2337, 
89th  Cong.,  2d  Sess.,  312-24  (1966)  ("1966  Study"). 


abusive  activities  identified  in  the 
Investment  Trust  Study.  These  included 
charging  duplicative  advisory  fees  at  the 
acquiring  and  acquired  fund  levels, 
providing  sales  loads  to  an  affiliated 
broker  for  each  investment  the  acquiring 
fund  made  in  an  acquired  fund,  and 
directing  brokerage  business  to  an 
affiliate  of  the  fund  of  funds  (which 
then  rebated  half  the  commission).'*  In 
addition.  Fund  of  Funds,  Ltd.  could 
exert  undue  influence  on  the 
management  of  acquired  funds  by 
threatening  advisers  to  those  funds  with 
large  redemptions.'" 

In  1970,  Congress  revisited  section 
12(d)(1)  of  the  Act.  Among  other  things, 
it  tightened  the  restrictions  on  funds  of 
funds  and  extended  them  to 
unregistered  funds  that  invest  in 
registered  funds."  Today,  funds  are 
subject  to  two  sets  of  prohibitions.  First, 
section  12(d)(1)(A)  prohibits  a  registered 
fund  (and  companies  or  funds  it 
controls)  from — 

•  Acquiring  more  than  three  percent 
of  a  fund's  voting  securities; 

•  Investing  more  than  five  percent  of 
its  total  assets  in  any  one  acquired  fund; 
or 

•  Investing  more  than  ten  percent  of 
its  total  assets  in  all  acquired  funds. '^ 

Second,  section  12(d)(1)(B)  prohibits  a 
registered  open-end  fund  from  sellirig 
securities  to  any  fund  (including 
unregistered  funds)  if,  after  the  sale,  the 
acquiring  fund  would — 

•  Together  with  companies  and  funds 
it  controls,  own  more  than  three  percent 
of  the  acquired  fund's  voting  securities; 
or 

•  Together  with  other  funds  (and 
companies  they  control)  own  more  than 
ten  percent  of  the  acquired  fund's  voting 
securities." 

By  limiting  the  sale  of  registered  fund 
shares  to  other  funds,  section  12(d)(1)(B) 
prevents  the  creation  of  a  fund  of 
registered  funds  regardless  of  the 
limitations  of  U.S.  law  to  regulate  the 
activities  of  foreign  funds,  such  as  Fund 
of  Funds,  Ltd.  Together,  these  two 
provisions  of  section  12(d)(1)  have 
proven  quite  effective  in  putting  a  stop 
to  the  abusive  practices  that 


'See  Arthur  Upper  Corp.  et  al.  v.  SEC.  Securities 
Exchange  Act  Release  No.  11773,  46  S.E.C.  78  (Oct. 
24,  1975).  sanction  modified.  547  F.2d  171  (2d  Cir. 
1976). 

'"See  1966  Study,  supra  note  8,  at  315-16. 

'See  Pub.  L.  No.  91-547.  84  Stat.  1413,  1417  §  7 
(1970)  ("1970  Amendments  •)  (codified  at  15  U.S.C. 
80a-12(d)(l)(A)).  See  also  Sen.  Rep.  No.  184,  91st 
Cong.,  1st  Sess.,  at  31  (1969)  ("Sen.  Rep.  No.  184") 

'=See  15  U.S.C.  80a-12(d)(l)(A).  If  the  acquiring 
fund  is  not  registered  under  the  Act,  the 
prohibitions  apply  only  with  respect  to  its 
acquisition  of  securities  in  funds  that  are  registered 
under  the  Act. 

■3  See  15  U.S.C.  80a-12(d)(l)(B). 


characterized  previous  fund  of  funds 
arrangements. 

Congress  recognized  that  these     _^ 
restrictions  would  have  the  effect  of 
preventing  legitimate  fuad  of  funds 
arrangements  and  has.  over  the  years, 
created  three  exceptions  under  which 
different  types  of  fund  of  funds 
arrangements  are  permitted  today: 

Conduit  Arrangements.  The  Act 
permits  arrangements  under  which  a 
registered  fund  invests  all  of  its  assets 
in  shares  of  one  other  fund  so  that  the 
acquiring  fund  is,  in  effect,  a  conduit 
through  which  investors  may  access  the 
acquired  fund.'-*  The  exception 
currently  provided  in  section  12(d)(1)(E) 
was  originally  designed  to  preserve  the 
arrangements  under  which  periodic 
payment  plan  certificates  were  issued.'"' 
Today,  this  section  is  relied  upon  by 
most  insurance  company  separate 
accounts,  which  are  organized  as 
UITs,'**  and  invest  the  proceeds  from  the 
sale  of  interests  in  variable  annuity  and 
variable  life  insurance  contracts  in 
shares  of  a  mutual  fund.'"  This 
exemption  also  is  used  by  'master- 
feeder  funds  " — arrangements  in  which 
two  or  more  funds  with  identical 
investment  objectives  pool  their  assets 
by  investing  in  a  single  fund  with  the 
same  investment  objective.  Investors 
purchase  securities  in  the  "feeder" 


'■•Sep  15  U.S.C  80a-12(d)(l)(E). 

'^  The  exception  for  periodic  pavmeni  plan 
arrangements  originallv  was  set  forth  in  settion 
12(d)(1)(B).  Section  12Jd)(l)(E)  was  added  by  the 
1970  .Amendments  See  S  Rep  .No  184.  supra  note 
n.  at  31:  1970  .Amendments,  supra  note  11,^7 
(codified  at  15  U.S.C.  80a-12(d)(])(E))  Section 
12(d)(1)(E)  permits  a  fund's  acquisition  of  securities 
issued  by  another  fund  provided  thai  (i)  the 
acquiring  fund's  depositor  or  principal  underwriter 
is  a  bioker  or  dealer  registered  under  the  Securities 
Exchange  .Act  of  1934.  lor  a  person  (he  broker- 
dealer  controls),  (ii)  the  security  is  the  onl\ 
investment  security  the  acquiring  fund  holds  (or  the 
securities  are  the  only  investment  securities  the 
acquiring  fund  holds  if  it  is  a  registered  I'lT  that 
issues  two  or  more  classes  or  series  of  securities, 
each  of  which  provides  for  the  accumulation  of 
shares  of  a  different  fund),  and  (iii)  the  acquiring 
fund  is  obligated  (a)  to  seek  instructions  from  its 
shareholders  with  regard  to  voting  the  acquired 
fund's  securities  or  to  vote  the  acquired  fund's 
shares  in  the  same  proportion  as  the  vote  of  all 
other  acquired  fund  shareholders,  and  (b)  if 
unregistered,  to  obtain  Commission  approval  before 
substituting  the  ii.vestment  security. 

"'The  Act  defines  a  "unit  investment  trust"  as  a 
fund  that  (i)  is  organized  under  a  trust  indenture, 
contract  of  custodianship  or  agency,  or  similar 
instrument,  (ii)  does  not  have  a  board  of  directors, 
and  (iii)  issues  only  redeemable  securities,  each  of 
which  represents  an  undivided  interest  in  a  unit  of 
specified  securities,  but  does  not  include  a  voting 
trust.  15  U.S.C.  80a-4(2). 

"  Sep  Securities  and  Exchange  Commission. 
Protecting  Investors:  A  Half  Century  of  Investment 
Company  Regulation  373-74  (1992)  (  "1992  Study  "): 
Request  for  Comments  on  Issues  Arising  Under  the 
Investment  Company  Act  of  1940  Relating  to 
Flexible  Premium  Variable  Life  Insurance. 
Investment  Company  Act  Release  No.  13632  (Nov. 
23.  1983)  |48  FR  54043  (Nov.  30.  1983)). 
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fund,  which  is  an  open-end  fund  and  a 

c  onduit  to  the  ■indsttT    fund."^ 

I  'naffilialpii  Fund  ot  Funds 
Arainiit'mfnts  The  Act  also  ptTnuts  >i 
registered  fund  tn  take  small  positions 
in  an  unlimited  number  of  other  funds 
(an    unaffiliated  fund  of  funds'').'^  A 
fund  takini^  advantage  of  the  exception 
provided  in  section  12(d)(lJ(F!  of  the 
Act  (and  its  affiliated  persons)  may 
acquire  no  more  than  three  percent  of 
another  funds  securities;  -"  cannot 
charge  a  sales  load  greater  than  1 ' 
percent:  -'  is  restricted  in  its  ability  tu 
redeem  shares  of  the  acquired  fund;  ^^ 
and  is  unable  to  use  its  voting  power  to 
influence  the  outcome  of  shareholder 
votes  held  bv  the  acquired  fund.- '  The 
exception  was  designed  to  give  limited 
relief  to  fund  of  funds  arrangements  in 
existence  in  1970  when  section  12(d)(1) 
was  amended,  subject  to  restrictions 
designed  to  prevent  abuses.-'' 

Arfiliated  Fund  of  Funiis 
Arrangemfnts  The  Ac  t  also  permits  a 
fund  to  invest  in  one  or  more  funds  in 
the  same  fund  complex.  Enacted  as  part 
of  the  National  Securities  Markets 
Improvement  Act  of  1996  (  NSMIA")." 


^  s,.p  H  R  Rep.  No.  622,  104fh  Cxing.,  2d  Sess., 
.11  41  119961  r  H  R.  Rpp.  No.  622");  Exemption  for 
Open-End  Management  Investment  Companies 
Issuing  Multiple  Classes  of  Shares:  Disclosure  by 
Multiple  Class  and  Master  Feeder  Funds;  Voting  on 
Distribution  Plans;  Final  Rules  and  Proposed  Rule, 
Investment  Compajiv  Act  Release  No.  20915  (Feb. 
23.  19951  (60  FR  11876.  11876-77  (Mar.  2,  1995)1, 
Division  of  Investment  Management.  Securities  and 
Exchange  Commission.  Hub  and  Spoke  Funds;  A 
Report  Prepared  by  the  Division  of  Investment 
VUnagement.  submitted  with  letter  to  the 
Honorable  |ohn  D  Dingell,  Chairman.  Committee 
on  Energy  and  Commerce.  VS.  House  of 
Kepresentatives  from  Richard  C.  Breeden. 
Chairman.  Secunties  and  Exchange  Commission 
(Apr   15.  1992).  available  w  LEXIS,  Fedsec  library, 
Noact  File. 

'"See  13  use.  80a-12(dJ(l|(F). 

'°  A  registered  fund  relying  on  section  12(d)(l|(F) 
may  acquire  securities  issued  by  another  fund  if, 
iinmediatelv  after  acquiring  the  securities,  not  more 
than  three  perrent  of  the  total  outstanding  stock  of 
the  acquired  fund  is  owned  by  the  acquiring  fund 
and  all  its  affiliates.  See  15  C  S.C.  80a- 
12(d)(l|(F)l!).  Section  12(d)(1)(F)  does  not  limit 
acquiring  fund  investments  in  securities  other  than 
those  issued  bv  other  funds. 

-'  .A  hind  relying  on  section  12(d)(1)(F)  may  not 
offer  or  sell  (or  propose  to  offer  or  sell  through  a 
principal  underwriter!  a  security  it  issues  at  a 
publii  offering  price  that  includes  a  sales  load  of 
more  than  1 '  j  percent.  See  15  U.S.C.  80a- 
12(d)(l)(F)(iil. 

-'-  .A  fund  whose  shares  are  acquired  pursuant  to 
.se<;tion  12(d)(1)(F)  is  not  obligated  to  redeem  more 
than  1  percent  of  those  securities  during  anv  period 
of  less  than  30  days.  15  U.S.C  80a-12(d)(l)(F). 

-1  Section  12(d)(1)(F).  by  reference  to  section 
12(d)(1)(E).  requires  the  acquiring  fund  to  vote 
shares  of  an  acquired  fund  either  bv  seeking 
mstnji  turns  from  the  acquiring  funds  shareholders, 
or  to  vote  the  shares  in  the  same  proportion  as  the 
vote  of  all  other  shareholders  of  the  acquired  fund. 
Id. 

-■•SeeH.R.  Rep.  No.  1382.  supra  note  8,  at  11. 

"Pub.  L.  No.  104-290.  110  Stat    3416(1996). 


section  12(d)(l)(Ci)  permits  a  registered 
open-end  fund  or  L'lT  to  acquire  an 
unlimited  amount  of  shares  of  other 
registered  open-end  funds  and  I'lTs  that 
are  part  of  the  same  'group  of 
investm.ent  companies."  -'•  A  fund 
taking  advantage  of  this  exception  (an 
affiliated  fund  of  funds"')  is  restricted 
in  the  t\pes  of  oiher  securities  it  can 
held  in  addition  to  shares  of  registered 
funds  in  the  samt;  group  of  investment 
companies  -"  The  acquired  funds  must 
havt'  a  polit  \  against  investing  in  shares 
of  tither  funds  in  reliani:e  on  section 
12(d)(1)(F)  or  12(d)(1)(G)  (to  prevent 
multi-tiered  structures),-"  and  overall 
distribution  expenses  are  limited  (to 
prevent  excessive  sales  loads).-"'  Under 
this  provision,  which  coiiified 
Commission  exemptive  orders,'"  several 


-6  See  15  U.S.C.  12(d)(1)(C).  For  purposes  of  the 
exception,  the  tenii  "group  of  investment 
companies"  means  "any  2  or  more  registered 
investment  companies  that  hold  themselves  out  to 
investors  as  related  companies  for  purposes  of 
investment  and  investor  services."  15  U.S.C.  80a- 
I2(d)(H(G)(ii). 

-"  In  addition  to  investing  in  se<:urities  of 
registered  funds  in  the  same  group  of  investment 
companies,  the  Act  permits  these  funds  to  invest 
only  in  government  securities  and  short-term  paper. 
See  15  U.S.C.  80a-12(d)(l)(G)(i)(II). 

2»See  15  U.S.C.  80a-12(d)(l)(G)(i)(IV) 

2" See  15  U.S.C.  80a-12(d)(ll(G)(i)(IIi).  The 
provision  permits  a  fund  to  invest  in  shares  of 
another  fund  only  if  either  (i)  the  acquiring  fund 
does  not  charge  a  sales  load  or  distribution-related 
fee  or  does  not  pay  (and  is  not  assessed)  sales  loads 
or  distribution-related  fees  on  securities  of  the 
acquired  fund,  or  (ii)  the  aggregate  distribution- 
related  fees  (or  loads)  charged  by  the  acquiring  fund 
on  its  securities  and  paid  by  the  acquiring  fund  on 
acquired  fund  securities  are  not  excessive  under 
ru)es  adopted  under  section  22(b)  |15  U.S.C.  80a- 
22(b)|  or  22(c)  {15  U.S.C  80a-22(c)|  by  a  securities 
association  registered  under  section  15A  of  the 
Securities  Exchange  Act  of  1934  (the  "Exchange 
.Act  ")  |15  U.S.C.  78o-3|  or  the  Commission.  The 
NASD  has  adopted  limits  on  sales  loads  rind 
distribution-related  fees  applicable  to  funds  as  well 
as  to  hinds  of  hinds.  See  NASD  Rule  2830(d)(2),  (3) 
("NASD  Sales  Charge  Rule"). 

Under  the  NASD  Sales  Charge  Rule  for  funds  of 
funds,  if  neither  the  acquiring  nut  acquired  fund 
has  an  asset-based  sales  charge  (12b-l  tee).  Ihc 
maximum  front-end  and  deferred  sales  charge  that 
can  be  charged  bv  the  acquiring  fund,  the  acquired 
fund,  and  lM)th  in  combination  cannot  exceed  H.t 
percent  of  the  offering  price  of  the  shares.  See 
NASD  Sales  Charge  Rule  28,tO((l)|:il(AI   Any 
acquiring  or  acquired  fund  that  has  an  asset-based 
sales  charge  must  individuailv  comply  with  the 
sales  charge  limitations  on  funds  with  an  asset- 
based  sales  I  harge.  provided,  among  other 
conditions,  that  if  b<j'h  hjnds  have  an  assel-liased 
sales  charge,  the  maximum  aggregate  asset-based 
sales  charge  cannot  exceed  75  of  1  percent  per  year 
of  the  average  annual  net  assets  of  the  fund;  and  the 
maximum  aggregate  sales  load  mav  ncjt  exceed  7  25 
percent  of  the  amount  invested,  or  6.25  percent  if 
either  fund  pavs  a  service  fee.  See  NASD  .Sales 
Charge  Rule  2830(d)(2)(A).  (B). 

'"See  Vanguard  STAR  Fund,  Investment 
Companv  Ai  t  Release  No.  21372  ISept   22.  1995) 
(60  FR  50656  (.Sept.  29,  19951)  (notice)   Investnieiil 
Company  Act  Release  No   21426  (Oi:t    IH.  19951 
(order)  (revising  conditions  on  the  1985  Vdnguard 
Order);  T.  Rowe  Price  Sp»i<:truiii  Fund.  Investinent 
Company  Act  Release  No.  21371  |.s,,.(ii   J2.  19951 


large  fund  complexes  offer  a  fund  of 
funds,  which  allocates  and  periodically 
reallocates  its  assets  among  funds  in  the 
complex.  " 

II.  Discussion 

Since  1940  we  have  provided  limited 
relief  for  funds  to  acquire  shares  of  other 
funds  when  the  proposed  arrangements 
did  not  present  the  risk  of  abuses  that 
section  12(d)(1)  was  designed  to 
prevent.  We  issued  those  orders  under 
our  general  exemptive  authority  in 
section  6(c)  of  the  Act.  *-  In  1996,  when 
Congress  added  section  12(d)(1)(G).  it 
gave  us  specific  authority  to  exempt  any 
person,  security,  or  transaction,  or  any 
class  or  classes  of  transactions,  from 
section  12(d)(1)  if  the  exemption  is 
consistent  with  the  public  interest  and 
the  protection  of  investors."  The  House 
Report  accompanying  NSMIA  urged  the 
(Commission  to  use  the  additional 
exemptive  authority  under  section 
12(d)(l)(I)  "in  a  progressive  way  as  the 
fund  of  funds  concept  continues  to 
evolve  over  time."  '■* 

Today  we  are  proposing  three  new 
rules.  Two  of  these  provide  exemptions 


|60  KK  50654  ISepI   29.  1995)1  (notice).  Investment 
ConipHnv  Act  Release  No,  21425  (Oct.  18.  1995) 
lorderl  (revising  conditions  on  the  1989  T.  Rowe 
Pru;e  Orderl;  T   Rowe  Price  Spectrum  Fund. 
Imeslnu'nt  (.'ompanv  .Act  Release  ,No,  17198  (Oct. 
U.  1989)  154  FK47U10  (Nov.  8.  1989)1  (notice). 
Investment  (iompanv  .Ait  Release  No.  17242  (Nov. 
29.  19H9)  (order)  I"  1989  T  Rowe  Price  Order"); 
Vanguard  Spe(  lal  Tax-.Advanced  Retirement  Fund. 
Investment  C^ompanv  .Ai  t  Release  No.  14153  (Sept. 
12.  1984)  |49  FR  36582  (.Sept.  18.  1984)1  (notice). 
Investment  C^ompanv  .Act  Release  No.  14361  (Feb. 
7,  1985)  (order)  ("1985  Vanguard  Order'  ).  % 

'■  See.  e.g..  T  Rowe  Price.  Retirement  Funds. 
Prospectus  1^  (Mar  14.  2003) 

'•'  15  I'  S.C.  80a-6(c)  Section  6|c)  provides  that 
Itjhe  {Airamission,  bv  rules  and  regulations  upon 
its  own  motion,  or  by  order  upon  application,  may 
(  onditionally  or  unc(jnditiona)ly  exempt  any 
person,  security,  or  transaction,  or  any  class  or 
classes  of  persons,  secunties.  or  transactions,  from 
anv  provision  or  provisions  of  this  title  or  of  any 
rule  or  regulation  thereunder,  if  and  to  the  extent 
that  su(  h  exemption  is  necessary  or  appropriate  in 
the  public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes  fairly 
intended  bv  the  policy  and  provisions  of  this  title." 

' '  See  NSMIA.  supra  note  25.  <»  202  (codified  at 
15  I'. S.C  80a-12(d)(l)()))  Congress  added  section 
I2(d)(ll(I)  to  resolve  questions  regarding  the  scope 
of  our  authoritv  under  section  6(c)  .See  1985 
Vanguard  Order,  supra  note  30.  dissenting  opinion 
of  Commissioners  Treadway  and  Peters  (concluding 
that  applicarUs  failed  to  establish  an  adequate 
record  on  which  Omimission  could  find  exemption 
from  section  12(d)|l)(A)  to  meet  the  standards  of 
section  6(c)  of  the  .Act). 

'^  H.R   Rep   No.  622.  sufira  note  18,  at  44-^5.  The 
House  Report  explained  that,  in  exercising  its 
exemptive  authoritv.  the  Commission  should 
consider  factors  that  relate  to  the  protection  of 
investors,  including  the  extent  tu  which  a  proposed 
arrangement  is  subject  to  conditions  that  are 
ilesigned  to  address  (  onflicts  of  interest  and 
overreaching  bv  a  partic;iparit  in  the  arrangement,  so 
a^  to  avoid  the  abuses  that  gave  rise  to  the  initial 
.idoplion  of  the  .Act's  restrictions  against  funds 
investing  in  other  funds.  .See  id.  at  45. 
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in  addition  to  the  statutory  exceptions 
to  the  hind  of  hinds  limits.  The  third 
provides  an  exemption  from  a  statutory 
condition  for  a  hind  of  funds 
arrangement.  These  rules  would  codify 
and  expand  upon  a  number  of 
exemptive  orders  we  have  issued  that 
permit  funds  to  invest  in  other  funds. 
We  also  are  proposing  amendments  to 
Forms  N-lA,  N-2,  N-3,  N^,  and  N-6 
that  will  require  funds  of  funds  to 
disclose  in  their  prospectuses  the 
expenses  of  acquired  funds,  which 
investors  in  a  fund  of  funds  will  bear 
indirectly. 

A.  Rule  12dl-l:  Investments  in  Money 
Market  Funds 

We  are  proposing  a  new  rule  that 
would  permit  funds  to  invest  in  shares 
of  money  market  funds.  Rule  12dl-l 
would  permit  "cash  sweep" 
arrangements  in  which  a  fund  invests 
all  or  a  portion  of  its  available  cash  in 
a  money  market  fund  rather  than 
directly  in  short-term  instruments.^^ 
Since  1982,  we  have  issued  more  than 
80  exemptive  orders  permitting  these 
types  of  arrangements. 3e  Funds  have 
represented  that  use  of  a  money  market 
fund  may  be  expected  to  achieve  greater 
efficiencies,  reduce  fund  management 
expenses,  and  increase  returns. ^^ 


''•  A  fund  may  have  uninvested  cash  from  new 
purchases  of  shares  by  investors,  receipt  of 
dividends  and  interest  from  portfolio  investments, 
and  matured  investments,  as  well  as  cash  collateral 
from  securities  lending  activities.  The  proposed 
rule  would  permit  a  fund  to  invest  in  one  or  more 
money  market  funds. 

"'  See.  e.g..  Diamond  Hill  Funds,  Investment 
Company  .^ct  Release  No.  26058  (May  28,  2003)  [68 
FR  33213  (lune  3.  2003)]  (notice).  Investment 
Company  Act  Release  No.  26079  (June  24.  2003) 
(order);  SEI  Index  Funds,  Investment  Company  Act 
Release  No.  26008  (Apr.  22,  2003)  |68  FR  22423 
(Apr.  28,  2003)1  (notice).  Investment  Company  Act 
Release  No.  26048  (May  19,  2003)  (order).  These 
orders  contain  a  number  of  conditions,  including: 
(i)  .Shares  of  the  acquired  money  market  fund  will 
not  be  subject  to  sales  loads,  distribution-related 
fees,  or  service  fees,  or  if  they  are,  the  acquiring 
fund's  adviser  will  waive  its  advisory  fee  in  an 
amount  to  offset  the  amount  of  fees  incurred  by  the 
acquiring  fund;  (ii)  before  approving  any  advisory 
contract  for  the  acquiring  fund,  its  board  of 
directors,  including  a  majority  of  directors  who  are 
not  interested  persons  under  section  2(a)(19)  of  the 
Act  |15  U.S.C.  80a-2(a)(19)l  ("independent 
directors"),  will  consider  the  extent  to  which  (if 
any)  the  advisory  fees  charged  by  the  adviser 
should  be  reduced  to  account  for  reduced  services 
as  a  result  of  investing  cash  in  the  money  market 
fund:  (iii)  the  acquiring  fund's  investment  in  money 
market  funds  will  be  limited  to  25  percent  of  the 
acquiring  fund's  total  assets;  (iv)  the  acquiring 
fund's  investment  in  the  money  market  fund  is 
consistent  with  the  acquiring  fund's  policies  as  set 
forth  in  its  registration  statement;  (v)  the  acquiring 
fund  and  money  market  fund  are  advised  by  the 
same  adviser  (or  are  part  of  the  same  group  of 
investment  companies):  and  (vi)  the  acquired 
money  market  fund  will  not  acquire  securities  in 
another  fund  in  excess  of  the  limits  of  section 
12(d)(1)(A)  of  the  Act. 

'~  .See,  e.g..  Pioneer  America  Income  Trust,  First 
Amended  and  Restated  Application  pursuant  to 


Moreover,  use  of  a  money  market  fund 
may  permit  fund  portfolio  managers  to 
focus  on  the  management  of  the 
principal  investments  of  the  fimd. 

Fund  investments  in  money  market 
funds,  which  did  not  exist  in  1940,  do 
not  appear  to  raise  the  concerns  that 
underlie  section  12(d)(1).  Money  market 
funds  are  designed  to  accommodate 
significant  daily  inflows  and  outflows  of 
cash  and  therefore  their  management 
seems  unlikely  to  be  influenced  by 
investors  who  could  threaten  large 
redemptions.^"  There  is  little  value  to 
obtaining  a  control  position  in  a  money 
market  fund,  and  money  market  funds 
do  not  control  valuable  brokerage 
commissions  that  can  be  directed  to 
affiliates. ^^  A  fund's  investment  in 
shares  of  a  money  market  fund  does, 
however,  present  the  opportunity  for 
layering  of  advisory  fees  and 
distribution  expenses,  which  we 
propose  to  address  as  discussed  in 
section  II. D  below. 

1.  Scope  of  Exemption 

(a)  Affiliated  Money  Market  Funds. 
Funds  that  intend  to  invest  in  money 
market  funds  in  the  same  fund  complex 
("affiliated  money  market  funds")  also 
need  exemptions  from  sections  17(a)''" 


Section  12(d)(l)(|)  of  the  Investment  C^ompanv  .^ct 
of  1940.  section  IV  (filed  )une  4.  2002)  ("Pioneer 
Application");  Bear  Stearns  Funds.  p(  al..  .Amended 
.Application  for  an  Order  under  Section  12(d)(l)(I) 
of  the  Investment  Companv  Act  of  1940.  section 
III.C  (filed  )an.  8.  1999) 

'"See  Revisions  to  Rules  Regulating  Money 
Market  Funds.  Investment  Company  Act  Release 
No.  21837  (Mar.  21.  1996)  [61  FR  13956,  13957 
(Mar.  28,  1996)|  (among  money  market  fund 
objectives  is  preservation  of  capital  and  liquidity); 
Revisions  to  Rules  Regulating  Money  Market  Funds, 
Investment  Company  Act  Release  No.  17589  at  text 
preceding  n.7  (July  17.  1990)  |55  FR  30239  (July  25, 
1990)1  (many  investors  use  money  market  accounts 
as  alternatives  to  checking  accounts). 

™We  note  that  in  the  context  of  rule  2a-7,  the 
Commission  has  permitted  an  exception  that  allows 
money  market  funds  to  invest  in  other  money 
market  fimds  in  excess  of  the  diversification 
requirements  for  other  issuers  provided  the  board 
of  directors  of  the  acquiring  fund  reasonably 
believes  that  the  acquired  fund  is  in  compliance 
with  rule  2a-7  See  17  CFR  270.2a-7(c)(4)(iiKE). 
Under  rule  2a-7,  shares  of  money  market  funds  are 
considered  first-tier  securities  that  without  the 
exception  would  be  subject  to  the  rule's  issuer 
diversification  standards  for  first-tier  securities.  See 
17CFR270.2a-7(a)(12). 

'"' Section  17(a)(1)  prohibits  an  affiliated  person  of 
a  registered  fund,  a  promoter  or  principal 
underwriter  for  a  registered  fund,  or  an  affiliated 
person  of  the  foregoing,  acting  as  principal,  from 
selling  securities  or  other  property  to  the  fund, 
unless  (A)  the  buyer  is  the  issuer  of  the  securities, 
(B)  the  seller  is  the  issuer  of  the  securities  and  the 
securities  are  part  of  a  general  offering  to  the 
holders  of  a  class  of  the  seller's  securities,  or  (C)  a 
depositor  has  deposited  the  securities  with  the  trust 
of  a  UIT  or  periodic  payment  plan.  15  U.S.C.  80a- 
17(a)(1).  Section  17(a)(2)  prohibits  an  affiliated 
person  from  knowingly  buying  from  a  registered 
fund  (or  companies  it  controls)  any  security  or  other 
property  unless  the  seller  is  the  issuer  of  the 


and  17(d)  of  the  Act,  and  rule  17d-l 
thereunder.'' 1  which  restrict 
transactions  and  joint  arrangements 
with  affiliated  persons.  In  addition,  a 
fund  that  acquires  more  than  five 
percent  of  the  securities  of  a  money 
market  fund  in  another  fund  complex 
would  become  an  affiliated  person  of 
the  money  market  fund,  and  would 
need  relief  from  these  section  1 7 
prohibitions  before  making  any 
additional  investments  in  the  money 
market  fund."'^  Proposed  rule  12dl-l 
would  provide  this  relief.  An  acquiring 
fund's  purchase  and  redemption  of 


securities.  15  U.S.C.  80a-17(a)(2).  Affiliated  persons 
of  a  fund  mclude  any  person  directly  or  indire<,tl\ 
controlling,  controlled  bv.  or  under  common 
control  with  the  fund   .See  15  U.S.C.  80a-2(a)(3)(C) 
(definition  of  "affiliated  person  ")  Most  funds  today 
are  organized  by  an  investment  adviser  that  advises 
or  provides  administrative  services  to  a  number  of 
other  hinds  in  the  same  fund  complex.  Funds  in  a 
fund  complex  are  under  the  common  control  of  an 
investment  adviser  or  other  person  when  the 
adviser  or  other  person  exercises  a  controlling 
influence  over  the  management  or  policies  of  the 
funds.  See  15  U.S.C.  80a-2(a)(9).  .Not  all  advisers 
control  funds  they  advise.  The  determination  of 
whether  a  fund  is  under  the  (onlrol  of  its  adviser, 
officers,  or  directors  depends  on  all  the  relevant 
facts  and  circumstances  See  Investment  Company 
Mergers.  Investment  Company  .Act  Release  .No 
25259.  n.l4  (Nov.  8.  2001)  |66  FR  57602  (Nov   15. 
2001)1.  For  purposes  of  this  release,  we  presume 
that  funds  in  a  fund  complex  are  under  common 
control  because  funds  that  are  not  affiliated  persons 
would  not  require,  and  thus  not  relv  on.  the 
proposed  exemptions  from  section  171a)  and  rule 
17d-l. 

■■■  Section  17|d|  of  the  .Act  makes  it  unlawful  tor 
an  affiliated  person  of  a  registered  fund  (  "first-tier 
affiliate  ").  an  affiliated  person  of  an  affiliated 
person  of  a  registered  fund  ("second-tier  affiliate"), 
the  funds  principal  underwriters,  or  affiliated 
persons  of  the  funds  principal  underwriters,  acting 
as  principal,  to  effect  ans  transaction  in  which  the 
fund,  or  a  company  it  controls,  is  a  joint  or  a  joint 
and  several  participant   "in  contravention  of  such 
rules  and  regulations  as  the  Commission  may 
prescribe  for  the  purpose  of  limiting  or  preventing 
participation  by  such  registered  or  controlled 
company  on  a  basis  different  from  or  less 
advantageous  than  that  of  such  other  partif  ipant  "' 
15  use.  80a-17(d)  Rule  17d-l(a)  prohibits  firsl- 
and  second-tier  affiliates  of  a  registered  fund,  the 
funds  principal  undenATiter.  and  affiliated  persons 
of  the  fund's  principal  underwriter,  acting  as 
principal,  from  participating  in  or  effecting  any 
transaction  in  connection  with  any  joint  enterprise 
or  other  joint  arrangement  or  profit-sharing  plan  in 
which  the  fund  (or  company  it  controls)  is  a 
participant  "unless  an  application  regarding  such 
joint  enterprise,  arrangement  or  profit-sharing  plan 
has  been  filed  with  the  Commission  and  has  been 
granted  by  an  order  *    '    "    "  17  CFR  270.17d-l. 
When  an  acquiring  fund  purchases  securities  from 
an  affiliated  money  market  fund  on  the  advic:e  of 
an  adviser  who  also  manages  the  money  market 
fund,  the  arrangement  and  transactions  could  be 
deemed  to  be  a  joint  enterprise  in  which  the  two 
funds  and  the  adviser  are  joint  participants. 

"-An  affiliated  person  of  a  fund  includes.  (i|  .Any 
person  directly  or  indirectly  owning,  controlling,  or 
holding  with  power  to  vote,  five  percent  or  more 
of  the  outstanding  voting  securities  of  the  fund,  and 
(ii)  any  person  five  percent  or  more  of  whose  assets 
or  securities  are  directly  or  indirectly  owned, 
controlled,  or  held  with  power  to  \  ole  bv  the  fund. 
See  15  use.  80a-2(a)(3)(A).  (B)  (definition  of 
"affiliated  person"). 
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money  market  fund  shares  at  the  net 
asset  value  would  seem  to  provide  little 
opportunity  for  insider  self-dealing  or 
overreaching,  and  thus  an  exemption 
from  these  provisions  appears  to  be 
appropriate.  We  seek  comment  on  this 
proposal.  Does  an  acquiring  fund's 
investment  in  an  affiliated  money 
market  fund  create  other  opportunities 
for  seif-deiling  or  overreaching:' 

Ibl  I  'naffihatfd  Monpv  Markft  Funda 
Although  our  e.xemptive  orders  have 
permitted  funds  to  invest  their  rash 
only  in  money  market  funds  advised  by 
the  same  adviser,  we  are  proposing  to 
expand  that  relief  to  funds  that  do  not 
share  the  same  adviser/* '  .As  a  result, 
funds  would  b«  able  to  invest  cash  in 
money  market  funds  that  are  members 
of  other  fund  complexes  The  e.xemption 
would  permit  funds  in  smaller 
complexes  that  do  not  have  a  money 
market  fund  to  engage  in  a  cash  sweep 
arrangement  -"^  Because  of  the  n.iture  of 
money  market  funds,  whicih  we 
discussed  above,  we  do  not  believe  that 
investments  in  money  market  funds  that 
do  not  share  the  same  adviser  woulii 
create  an\'  greater  risks  than  investments 
in  mone\  market  funds  with  a  (i)mmon 
adviser 

If  a  fund  aL:quires  more  than  five 
percent  of  a  mone\  market  fund's 
securities,  the  two  funds  would  become 
affiliated  persons  of  each  other  ■*''  .\s  a 
result,  principal  transac:tions  other  than 
purchases  and  redemptions  of  furui 
shares  would  not  be  ex>'mpt  under  {h^' 
proposed  rule,  and  thu>  the  two  funds 
would  be  precluded  from  '-ntfring  into 
certain  types  of  transai  tions  with  each 
other.'"'  Moreover,  the  acquiring  fund 
would  be  restricted  with  respect  to  the 
purchase  or  sale  of  securities  through  a 
broker-dealer  affiliated  with  the  money 
market  fund/*    We  seek  comment  on 


* '  Some  dpplicanis  have  sought,  and  we  have 
granted,  broader  exemptive  relief  permitting  funds 
to  invest  in  funds  that  are  not  part  of  the  same 
group  of  investment  companies  in  excess  of  the 
limitations  of  section  12(d)(1).  See  infra  notes  7.3. 
75.  Under  those  orders,  funds  in  which  the 
applicants  could  invest  include  money  market 
funds. 

■"SpeH.R.  Rep.  No.  622.  -iupra  note  18.  at  43 
("The  Committee  intends  the  rulemaking  and 
exemptive  authority  in  new  .Section  12(d)(l)(|)  to  be 
used  by  the  Commission  so  that  the  benefits  of 
funds  |of  funds!  are  not  limited  only  to  investors 
m  the  largest  fund  complexes,  but.  in  appropriate 
circumstances,  are  available  to  investors  through  a 
variety  of  different  types  and  sizes  of  investment 
company  complexes'). 

«S«?  15  I  .SC.  80a-2(a)(3)(A).  (B). 

■"■Spp  discussion  above  in  section  II.A.Ifa).  We 
note  that  rultj  17a-7  provides  an  exemption  for 
purchase  and  sale  transactions  between  registered 
funds  (or  series  of  registered  funds)  thai  are 
affiliated  and  that  meet  certain  conditions 
regardless  of  the  nature  of  the  funds'  affdiation.  17 
CFR270.17a-7. 

* '  Section  1 7(e)  of  the  Act  prohibits  a  first  or 
second-tier  affiliate  of  a  registered  fund  that  acts  as 


whether  fiinds  would  be  likely  to  invest 
cash  in  money  market  funds  in  other 
fund  complexes?  If  so.  would  additional 
exemptive  relief  under  the  proposed 
rule  be  appropriate?  ■•" 

Id  i'mv^istered  Money  Market  Funds. 
Proposed  rule  1 2d  1-1  also  would  codify 
our  exemptive  orders  that  periTiit  funds 
to  invest  in  money  market  funds  that  are 
not  registered  investment  companies 
("unregistered  money  market  funds  "l-*'' 


broker,  in  Kinnection  with  ihi"  s<iU'  ut  sii  urilii's  In 
or  by  the  fund,  fnini  rc(  ••ivui^  tmiii  <inv  sunn  f  .i 
commission,  fee.  or  ttlhiT  rt'iimiitTritinn  for  eff*H  tln^ 
the  transaction  that  exi  jimIs  sptn  ificd  limits   spc  15 
i;  SC:.  80a-17|e)(2) 

■•"  Wp  have  provided  rclii't  t,ii  Iraiisactiims 
twtween  a  fund  .nid  rtiuither  entit;  that  are  afrili.itcd 
,is  a  result  of  the  fund  s  inveslincnts  iii  a  monH\ 
market  fund  that  is  affiliated  with  the  other  cntitv 
.See   eg  .  t>edit  Souse  .Asset  M,iiiageniH!il.  LLC!. 
Investment  Comprftu  At  t  Keleasc  No    2fi78"4  (Oft 
29,  2(X)2)  |67  FR  b722U  (Nov.  4.  2(HI2||  (notice). 
Investment  ("ompany  Act  Release  Nu   25832  (Nov 
22.  2002)  (order)  ("Credit  Suisse  Notic  e  .ind 
Order")  This  relief  generally  has  been  provided  in 
connection  with  applications  regarding  se<  unties 
lending  programs.  We  are  considering  separate 
rulemaking  in  this  area  that  would  address  those 
issues. 

^'^  See.  e  g  .  Pioneer  America  Income  Trust. 
Investment  Company  Act  Release  No  25607  (June 
7.  2002)  [67  FR  40757  (June  13.  20C2)I  (notice). 
Investment  Company  Act  Release  No.  25647  (|ulv 
3.  2002)  (order)  ("Pioneer  Notice  and  Order");  Bear 
Steams  Funds  et  al  .  Investment  Company  Act 
Release  No.  25467  (Mar  20.  2002)  |67  FR  13809 
(Mar.  26.  2002)1  (notice).  Investment  Company  .Act 
Release  No   25527  (Apr.  16.  2002)  (order);  GE 
Funds,  et  al..  Investment  Companv  Act  Release  No. 
22187  (Aug.  29.  1996)  |61  FR  46876  (Sept.  5.  1996)1 
(notice).  Investment  Company  Act  Release  No 
22247  (Sept.  25.  1996)  (order).  The  exemptive  relief 
provided  in  these  orders  includes  conditions 
requiring  that:  (i)  The  unregistered  money  market 
fund  comply  with  rule  2a-7;  (ii)  the  investment 
adviser  to  the  unregistered  money  market  fund  (or 
the  fund  with  approval  of  its  board  of  dire<:tors) 
adopt  and  monitor  the  procedures  described  in  rule 
2a-7  and  take  any  other  actions  required  to  b*-  taken 
under  the  procedures;  (iii)  an  acquiring  fund 
purchase  shares  of  an  unregistered  money  market 
fund  only  if  the  unregistered  money  market  fund's 
adviser  determines  on  an  ongoing  basis  that  the 
unregistered  money  market  fund  is  in  compliance 
with  rule  2a-7  and  preserves  for  a  period  not  less 
than  six  years  from  the  dale  of  determination,  the 
first  two  years  in  an  easily  accessible  place,  a  record 
of  the  determination  and  the  basis  on  which  it  was 
made,  and  the  record  is  subjec:t  to  examination  by 
tlommission  staff;  (iv)  the  unregistered  money 
market  fund  comply  with  the  requirements  of 
sections  17(a).  (d).  and  (e).  18.  and  22(e)  of  the  .\ct 
as  if  it  were  a  registered  open-end  fund;  (v)  the 
investment  adviser  to  the  unregistered  money 
miirkel  /und  adopt  procedures  designed  to  ensure 
that  the  fund  complies  with  those  provisions  of  the 
Act.  periodically  reviews  and  updates  as 
appropriate  the  procedures,  and  maintains  books 
and  records  describing  the  pro<:edures;  (vi)  the 
investment  adviser  to  the  unregistered  money 
market  fund  maintains  the  records  required  by  rules 
31(ahl(b)(l).  31a-l(b)(ii)(2).  and  31a-l(b)(9)  under 
the  Act  for  a  pejiod  of  not  less  than  six  years  from 
the  end  of  the  fiscal  year  in  whii  h  any  transaction 
occurred,  the  first  two  years  in  an  easily  accessible 
place  and  subject  to  examination  by  Commission 
staff;  (vii)  the  net  as.set  value  per  share  with  respect 
to  unregistered  money  market  fund  shares  is 
determined  by  dividing  the  value  of  the  assets 
belonging  to  the  fund,  less  the  liabilities  of  the 


Unregistered  money  market  funds  are 
typically  organized  by  a  fund  adviser  for 
the  purposes  of  managing  the  cash  of 
other  funds  in  a  fund  complex  and 
operate  in  almost  all  respects  as  a 
registered  money  market  fund,  except 
that  their  securities  are  privately  offered 
and  thus  not  registered  under  the 
Securities  Act  of  1933. "^f  Although  a 
fund's  investments  in  unregistered 
monev  market  funds  is  no  longer 
restricted  by  section  12(d)(1),"''  these 
investments  are  subject  to  the  affiliate 
transaction  restrictions  in  the  Act  and 
rules  thereunder  and  thus  require 
exemptions  from  sections  17(a)  and 
17(d).  and  rule  17d-l." 

Under  the  proposed  rule,  the 
exemiption  would  be  available  only  for 
investments  in  an  unregistered  money 
market  fund  that  operates  like  a  money 
market  fund  registered  under  the  Act.''^ 
To  be  eligible,  an  unregistered  money 
market  fund  would  be  required  to  (i) 
limit  its  investments  to  those  in  which 
a  money  market  fund  may  invest  under 


tund.  b\  the  lUiiiiIxT  nt  lUilstcindwig  shares  ut  tlic 
fund.  I\  in  I  the  ,u  (juiriiii;  fund  purchase  and  redeem 
shares  nf  tKf  unregislepfd  monev  market  fviiid  as  nf 
the  same  lime  and  .it  the  same  prii  e.  ,ind  receive 
dividends  and  be.ir  lis  prnportionate  share  of 
expenses  (Ui  the  same  basis,  as  other  shareholders 
of  the  unreyistered  money  market  hind;  and  |ix)  a 
separate  account  is  established  in  the  shareholder 
records  of  the  unregistered  money  markel  fund  for 
the  account  of  the  ,«  quiring  fund    These  orders 
provide  cxemptimis  for  funds  with  the  same  adviser 
as  the  unregistered  riionev  m,irket  funds.  The 
proposed  rule  would  |ieriiiit  funds  to  invest  in 
unregistiTi'il  niiiiie\  in.irkcl  funds  with  the  same  or 
a  different  ,id\  iser 

^"See.  e.g..  Pioneer  Application,  supni  note  37. 
conditions  7  «  See  u/so  15  I '  S  C.  80a-3|c)(l) 
(excepting  from  the  definition  of  "in\eslment 
company  "  issuers  whose  set  unties  are  owned  by  no 
more  than  100  persons  and  which  is  not  making 
and  does  not  presently  propose  In  make  a  public 
offering  of  its  securities):  15  I'.SC.  8()a-3(c|(7| 
(excepting  from  the  definition  of  "investment 
companv  "  issuers  whose  securities  are  owned 
exclusively  by  '  qu.dified  purchasers"  and  whii  h  is 
not  m.ikiiiu  and  does  n^il  presentK  propose  to  m.ike 
a  publii  offering  of  its  set  uriliesi 

'■'  Before  1996.  a  hind  that  was  e\(  ijited  troni  the 
definition  of  "investment  company"  b\  sec  tioii 
3(c)(l|  of  the  .\(  t  (because  its  shares  were  held  by 
fewer  than  100  beneficial  owners  and  was  not 
making  and  liid  not  propose  to  make  a  public 
iifferint;  of  Us  ser  uritiesl  was  nonetheless  deemed 
li,  be  an    investment  company  "  for  purposes  of 
stM.tion  12(d)(l]    In  199h,  Omgress  narrowed  this 
provision  of  section  3(c)(1)  to  make  section  12(d)(1) 
limitations  inapplicable  to  an  in\estment  bv  a 
registered  hind  in  shares  of  a  fund  that  is  not 
reuisteri'il  with  us  m  reliance  on  stKlion  3|i  |(1),  .Sec 
\SMI,\    ^iijini  niiti-  J'l  !)2IW|a),  A  parallel  provision 
v\  IS  nil  .irpor.ili'd  mill  sec  tion  .!((  1(7).  which  excepts 
truiii  Ihr  ilefiiiitjoii  of    investment  c ompany"  funds 
whose  I, utst, Hiding  securities  are  owned  exclusively 
bv  "qii.ilifieii  pun  hasers'  and  that  is  not  making 
and  dues  not  propose  to  make  a  public  offering  of 
its  set  unties.  .Seesei:tion  3(c  1(7|(D)  (15  IS.CSOii- 
3(c)(7)ini|    Sfriihii  l'l'i2  Stiiiiv.  sii/inj  note  17.  at 
105-11(1 

'''See  discussion  ,il'ii\c  in  sec  t ion  II  .A  l(,i)  ol  this 
Release. 

»■> Proposed  rule  l.:(il-l(i  )H)lii|. 
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rule  2a-7  under  the  Act.^*  and  (ii) 
undertake  to  comply  with  all  the  other 
provisions  of  rule  2a-7.55  In  addition, 
the  acquiring  ftind  would  have  to 
reasonably  believe  that  the  unregistered 
money  market  fund  operates  like  a 
registered  money  market  fund  and  that 
it  complies  with  certain  provisions  of 
the  Act.''"  Finally,  the  unregistered 
money  market  fund's  adviser  would  be 
required  to  register  as  an  investment 
adviser  with  the  Commission. ^^  This 
final  requirement  would  allow  the 
Commission  to  examine  the  activities  of 
the  unregistered  money  market  fund  to 
ensure  that  it  is  meeting  the 
requirements  of  the  rule. 

Id)  Closed-End  Funds  of  Funds.  The 
restrictions  of  section  12(d)(1)  on  a  fund 
of  funds  also  apply  to  closed-end  funds 
and  business  development  companies,^* 
which  are  closed-end  funds  that  are 
exempted  from  registration  under  the 
Act.''^  We  have  issued  several 


■■••Prnpnsed  rule  12dl-l(c)(3)(ii)(A). 

■■■■Proposed  rule  12dl-l(c)(3){ii)(B). 

«■  Proposed  rule  12dl-l(b)(2)(i)(A).  (B).  The 
acquiring  fund  would  be  required  to  reasonably 
believe  that  the  unregistered  money  market  hand  (i) 
operates  in  compliance  with  rule  2a-7,  (ii) 
I  (implies,  as  if  it  were  a  registered  open-end  fund, 
with  provisions  of  the  Act  that  limit  affiliate 
transactions  (sections  17(a).  (d),  and  (e)).  issuance 
of  senior  securities  (section  18).  and  suspension  of 
redemption  rights  (section  22(e)),  (iii)  has  adopted, 
and  periodically  reviews,  procedures  designed  to 
ensure  compliance  with  these  requirements,  and 
maintains  books  and  records  describing  the 
priH:edures,  and  (iv)  maintains  and  preserves  the 
books  and  records  required  under  rules  31a-l(b)(l) 
|17  CFR  31a-l(b)(l)l.  31a-l(b)(2)(ii)  (17  CFR  31a- 
1(b)(2)(ii)|,  31a-l(b)(2)(iv)  117  CFR  31a-l(b)(2)(iv)l. 
.ind  31a-l(b)(9|  |17  CFR  31a-l(b)(9)j.  Proposed  rule 
12dl-l(b)(2)(i).  The  proposed  rule  would  require 
that  the  acquiring  fund  "reasonably  believe"  that, 
among  other  things,  the  acquired  money  market 
fund  complies  with  rule  2a-7  in  order  to  avoid  the 
acquiring  fund's  loss  of  the  exemption  as  the  result 
of  a  minor  or  inadvertent  violation  of  rule  2a-7  by 
the  acquired  money  market  fund. 

■proposed  rule  12dl-l(b)(2)(ii).  If  an 
unregistered  money  market  fund  does  not  have  a 
board  of  directors  (because,  for  example,  it  is 
organized  as  a  limited  partnership),  the  proposed 
rule  also  would  require  the  fund's  investment 
adviser  to  perform  the  duties  required  of  a  money 
market  fund's  board  of  directors  under  rule  2a-7. 
Proposed  rule  12dl-l(c)(3)(ii)(B). 

'■"A  business  development  company  is  any 
closed-end  company  that:  (i)  Is  organized  under  the 
laws  of.  and  has  its  principal  place  in,  any  state  or 
states:  (ii)  is  operated  for  the  purpose  of  investing 
in  securities  described  in  section  55(a)(l)-(3)  of  the 
Act  115  U.S.C.  80a-54(a)(l)-(3)l  and  makes 
available  "significant  managerial  assistance"  to  the 
issuers  of  those  securities,  subject  to  certain 
conditions;  and  (iii)  has  elected  under  section  54(a) 
of  the  Act  to  be  subject  to  the  sections  addressing 
activities  of  business  development  companies 
under  the  Act.  See  15  U.S.C.  80a-2(a)(48).  Section 
60  of  the  Act  [15  U.S.C.  80a-59l  extends  the  limits 
of  seition  12(d)  to  a  business  development 
company  to  the  same  extent  as  if  it  were  a  registered 
closed-end  fund. 

■5" .Section  6(f)  of  the  Act  [15  U.S.C.  80a-6(f)i 
exempts  business  development  companies  that 
have  made  the  election  under  section  54  |15  U.S.C. 
80a-53j  from  registration  and  other  provisions  of 
the  Ai:t. 


exemptive  orders  to  closed-end  funds, 
subject  to  similar  conditions  as  open- 
end  funds. ^f*  Today,  we  propose  to  make 
the  new  rule  available  to  both  types  of 
funds  so  that  either  can  invest  available 
cash  in  a  money  market  fund.*^'  Would 
business  development  companies 
benefit  from  this  exemption?  Are  there 
reasons  not  to  extend  the  exemption  to 
business  development  companies? 
(e)  Unregistered  Funds  oj  Funds. 
Unregistered  funds  also  are  subject  to 
the  section  12(d)(1)  restrictions  on  the 
acquisition  of  shares  of  registered 
funds. ^2  TYie  proposed  rule  would 
permit  unregistered  funds  to  invest  their 
cash  in  shares  of  a  registered  money 
market  fund.^^  Thus,  a  hedge  fund 
could  sweep  its  cash  into  a  registered 
money  market  fund  pending  investment 
or  distribution  of  the  cash  to  investors. 
We  request  comment  on  whether  any 
special  concerns  arise  with  respect  to 
unregistered  funds'  use  of  registered 
money  market  funds  in  cash  sweep 
arrangements. 

2.  Conditions 

We  propose  to  eliminate  most  of  the 
conditions  included  in  the  exemptive 
orders  provided  to  cash  sweep 
arrangements.''''  We  would  not,  for 
example,  preclude  a  fund  from  investing 
more  than  25  percent  of  its  assets  in 
shares  of  money  market  funds  and 
would,  instead,  rely  on  a  fund's  own 
investment  restrictions  to  provide 
appropriate  limitations.  We  also  would 
not  require  directors  to  make  any 
special  findings  that  investors  are  not 
paying  multiple  advisory  fees  for  the 
same  services.  A  fund  could  pay 
duplicative  fees  if  an  adviser  invests  a 
fund's  cash  in  a  money  market  fund 
(which  itself  pays  an  advisory  fee) 
without  reducing  its  advisory  fee  by  an 
amount  it  was  compensated  to  manage 


^° See.  e.g..  Pioneer  Notice  and  Order,  .supra  note 
49:  Credit  Suisse  Notice  and  Order,  supra  note  48 

"'  The  amount  of  assets  a  business  development 
company  could  invest  in  a  money  market  fund  may 
be  limited  bv  Section  55  of  the  Act  |15  ll.S.C.  80a- 
54]. 

62  See  15  U.S.C.  12(d)(1)(A);  15  U.S.C.  12(d)(1)(B). 
In  the  case  of  unregistered  investment  companies 
(such  as  a  foreign  fund  or  business  development 
company)  the  full  restrictions  of  sections 
12(d)(1)(A)  and  (B)  apply.  Companies  that  are 
unregistered  because  they  are  excepted  from  the 
definition  of  investment  company  under  sections 
3(c)(1)  and  3(c)(7)  of  the  Act  are  prohibited  from 
acquiring  more  than  three  percent  of  a  registered 
fund.  Both  section  3(c)(1)  and  section  3(c)(7)  deem 
issuers  that  relv  on  these  sections  to  be  investment 
companies  for  the  purposes  of  sections 
12(d)(l)(A)(i)  and  12(d)(l)(B)(i)  with  respect  to  their 
acquisition  of  registered  fimds.  .\s  a  result,  these 
companies  cannot  acquire  more  than  three  percent 
of  the  shares  of  a  registered  fund.  See  15  U.S.C. 
80a-3(c)(l);  15  U.S.C.  80a-3(c)(7)(n). 

6^ Proposed  rule  12dl-l(a). 

^  See  supra  note  36. 


the  cash.**^  Fund  directors  have 
fiduciary  duties.'*''  which  obligate  them 
to  protect  funds  from  being  overcharged 
for  services  provided  to  the  fund, 
regardless  of  any  special  findings  we 
might  require.'"''  Moreover,  and  as  we 
describe  in  more  detail  below,  we 
would  require  a  registered  fund  of  funds 
to  disclose  to  shareholders  expenses 
paid  by  both  the  acquiring  and  acquired 
funds  so  that  shareholders  may  better 
evaluate  the  costs  of  investing  in  a  fund 
with  a  cash  sweep  arrangement.'''* 


''^  Our  earlier  orders  required  the  acquiring  fund's 
adviser  to  waive  that  portion  of  the  advisorv  fee 
attributable  to  the  management  ser\iLe  that  would 
be  performed  by  the  adviser  to  the  acquired  fund. 
See.  e.g..  The  Brinson  Funds,  Investment  Company 
Act  Release  .No.  21814  (Feb.  12.  1996)  [61  FR  6398. 
6399  (Feb.  20.  1996)]  (notice).  Investment  Company 
Act.  Release  No.  21741  (Mar.  11.  1996)  (order): 
lanus  Investment  Fund.  Investment  Company  Act 
Release  No.  21042  (May  4.  1995)  |60  FR.  24955. 
(May  10.  1995)1  (notice).  Investment  Company  .^ct 
Release  No.  21103  (May  31.  1995)  (order). 

"•See  15  use.  80a-35(a).  See  generally.  2  Tamar 
Frankel.  The  Regulation  of  Money  Managers,  ^9  05 
(2001).  Section  15|c)  of  the  Act  requires  the  Ijoard 
of  directors  to  evaiuate  the  terms  (which  would 
include  fees,  or  the  elimination  of  fees,  for  services 
provided  by  an  acquired  fund's  adviser)  of  any 
advisory  contract  .See  15  U.S.C  80a-15(c). 
Moreover,  we  believe  that,  section  36(b)  (15  U.S.C 
80a-35(b)|.  which  imposes  on  fund  advisers  a 
fiduciary  duty  with  respect  to  their  t  ompensation. 
would  require  an  adviser  to  waive  thai  portnm  of 
its  fee  that  represents  compensation  foi  services 
being  performed  by  another  person,  such  as  the 
adviser  to  an  acquired  money  market  fund  See  SEC 
v.  Ameni  an  Birthright  Trust  Management 
Company.  Ini  .  Litigation  Release  No.  9266  (De< 
30,  1980).  available  in  LEXIS.  Fedsec  Library.  Litn?l 
File  (settlement  of  civil  injunctive  action  in  which 
defendant  investment  adviser  was  permanently 
enjoined  from  engaging  in  acts  and  practices  that 
would  constitute  violations  of  sections  36(a)  and  (h) 
of  the  .\c\.  and  in  which  the  Commission  alleged 
that  the  compensation  paid  to  fund's  advi.ser  was 
excessive  in  light  of  the  services  performed,  and 
that  most  of  the  advisor,  services  had  been 
provided  by  a  "sub-adviser  "  retained  by  the 
adviser). 

'■"We  also  would  eliminate  the  prohibition  on  an 
acquired  money  market  fund  investing  in  other 
funds  in  excess  of  the  limits  in  section  12(d)(1)(A). 
This  would  permit  the  money  market  fund  itself  to 
have  a  cash  sweep  arrangement,  .^s  discussed 
above,  we  do  not  believe  that  investments  in  money 
market  funds  create  the  concerns  that  led  to  the 
limitations  in  section  12(d)(1).  See  supra  notes  38- 
39  and  accompanying  text.  We  also  would  omit  a 
condition  that  the  acquiring  fund's  investment  in 
the  acquired  money  market  fund  mus",  be  consistent 
with  the  policies  set  forth  in  the  acquiring  fund's 
registration  stati:ment.  We  believe  that  the  fund 
already  is  required  to  make  investments  consistent 
with  those  polities  without  an  additional 
requirement  in  the  rule.  For  a  discussion  of  the 
other  conditions,  see  supra  notes  43—44  and 
accompanying  text. 

""Although  not  contained  in  the  text  of  proposed 
rule  12dl-l.  the  proposed  disclosure  requirements 
are  a  crilit.al  element  of  the  relief  we  are  proposing 
today  and  of  our  decision  that  the  proposal  omit 
required  directors'  findings  from  the  rule.  We  note 
that  when  it  enacted  section  12(d)(1)(G)  in  1996. 
Congress  did  not  include  any  provision  addressing 
the  duplication  of  advisor\  fees,  although  it 
understood  that  our  previous  exemptive  orders  to 
permit  these  arrangements  included  a  requirement 

Continued 
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We  would,  however,  retain  one  of  the 
conditions  of  our  orders  relating  to  fees. 
Under  proposed  rule  1 2d  1-1,  the 
acquiring  fund  either  would  not  pay  any 
sales  load,  distribution  fees,  or  service 
fees  on  acquiring  fund  shares,  or  if  it 
did.  the  acquiring  funds  investment 
adviser  would  have  to  waive  a  sufficient 
amount  of  its  advisory  fee  to  offset  the 
cost  of  the  loads  or  distribution  fees.'*" 
Rarelv  do  institutional  investors  (such 
as  an  acquiring  fund)  pay  sales  loads  or 
bear  distribution  expenses  on  an 
investment  in  a  money  market  fund 
Thus,  a  money  market  fund  that  charges 
a  sales  load  or  distribution  fees  to  the 
acquiring  fund  mav  not  be  an 
appropriate  investment  for  that  fund. 

Comment  is  requested  on  the 
proposed  rule.  Should  we  retain  any  of 
the  other  conditions  of  the  exemptive 
orders?  Should  a  fund  be  limited  in  the 
amount  of  assets  it  can  invest  in  one  or 
more  money  market  funds'  If  so,  what 
is  the  appropriate  limit'r'  Should  the 
proposed  rule  require  fund  directors  to 
make  findings  regarding  duplicative 
fees?  Do  the  sponsors,  advisers,  or 
directors  of  money  market  funds  have 
any  concerns  about  other  funds  making 
large  investments  in  their  money  market 
funds?  Should  we  include  any 
restrictions  on  the  ability  of  an 
acquiring  fund  to  redeem  shares  of  a 
monev  market  fund  that  is  not  part  of 
the  same  group  of  investment 
companies .''  ^"  Should  we  restrict  the 
ability  of  an  acquiring  fund  to  vote 
shares  of  a  money  market  fund  that  is 


th.it  dtquinng  fund  directors  determine  that  fees  for 
advisory'  services  provided  to  the  acquiring  fund  are 
in  addition  to  and  not  duplicative  of  fees  paid  for 
advisory  services  provided  to  the  acquired  funds.  In 
his  testimonv  before  the  House  Subcommittee 
considering  amendments  to  section  12(d|(1l,  the 
Director  of  our  Division  of  Investment  Management 
explained  that  such  a  condition  was  unnecessary 
because  "Itlhe  Commission  would  be  able  to  use  its 
authority  under  the  Securities  Act  |of  19331  to 
■    *   *  address  the  potential  for  excessive  layering 
of  advisorv  fees  bv  requiring  an  acquiring  fund  to 
disclose  in  the  prospectus  fee  table  the  cumulative 
advisorv  fees  paid  bv  the  acquiring  and  acquired 
funds   ■  Hfonng  on  H.H   1495  Before  the  Subcomm 
Un  Teleconimunications  and  Finance  of  the  House 
Comm.  on  Commerce.  104th  Cong..  1st  Sess.  19 
(1995)  (statement  of  Barry  P.  Barbash,  Director. 
Division  of  Investment  Management,  Securities  & 
Exchange  Commission).  See  also  Hearing  on  S. 
1H15  Before  the  Senate  Comm  on  Banking.  Housing 
and  I  rtxjn  Affairs.  104th  Cong..  2d  Sess  38  (1996) 
(statement  of  .Arthur  Levitt.  |r.  Chairman.  Securities 
and  Exchange  (Commission). 

*•' Proposed  nile  12(ll-l(b)(l).  The  proposed  rule 
refers  to    administrative  fees."  which  it  would 
define  as    anv  sales  charge,  as  defined  in  rule 
2830(b)(8)  of  the  Conduct  Rules  of  the  NASD  or 
service  fee.  as  defined  in  rule  2830(bl(9l  of  the 
Condui  t  Rules  of  the  N.ASD.  t  harged  in  connection 
with  the  pLirchase  sale,  ur  redemption  of  securities 
issued  bv  a  Money  Market  Fund   ' 

'"  .\  fund  relying  on  settion  12(d)(1)(F)  may  not 
redeem  more  than  1  percent  of  an  acquired  fund's 
shares  during  anv  period  of  less  than  30  days.  15 
U.SC,  80a-12idl(  11(F) 


not  part  of  the  same  group  of  investment 
companies?  "'  Are  there  reasons  to 
restrict  the  ability  of  an  acquired  money 
market  fund  itself  to  have  a  cash  sweep 
arrangement? 

Some  funds  considering  a  cash  sweep 
arrangement  may  not  have  an 
investment  policy  that  specifically 
addresses  such  an  arrangement.  Should 
we  require  funds  to  adopt  a  policy 
before  investing  in  shares  of  a  money 
market  fund'  Alternatively,  should  we 
interpret  fund  investment  policies  and 
restrictions  that  apply  to  investments  in 
mtmey  market  instruments  as  applying 
to  investments  in  money  market  funds? 

B  Rule  12dl-2:  Affiliated  Funds  of 
Funds 

As  discussed  above,  section 
12(d)(1)(C)  permits  a  registered  fund  to 
acquire  an  unlimited  amount  of  shares 
of  registered  open-end  funds  and  UITs 
that  are  part  of  the  same  "group  of 
investment  companies"  as  the  acquiring 
fund.  Since  1996,  when  the  section  was 
added  to  the  .'\ct,  we  have  issued 
exemptive  orders  for  a  variety  of  fund  of 
funds  arrangements  that  we  concluded 
were  consistent  with  the  public  interest 
and  the  protection  of  investors,  but  that 
did  not  conform  to  section  12(d)(1)(C) 
limits. ^^ 

Proposed  rule  12dl-2  would  codify, 
and  in  some  cases  expand,  three  types 
of  relief  provided  to  affiliated  funds  of 
funds. "^  In  each  case,  the  proposed  rule 
provides  relief  from  section  12(d)(1)(G) 
limitations  on  investments  an  affiliated 
fund  of  funds  can  make  in  addition  to 
shares  of  funds  in  the  same  group  of 


■'  A  fund  relying  on  section  12(d)(1)(F)  must  vote 
shares  of  an  ai  quired  fund  either  by  seeking 
instructions  from  its  shareholders,  or  in  the  same 
proporiion  as  the  vote  of  ail  other  shareholders  of 
the  acquired  fund.  15  I'.S  C  80a-l2(d)(l  )(F) 
(referencing  15  U.SC.  80a-lJ|d||ll(Ell 

'^  See.  eg..  Scudder  Kemper  Investments,  Inc  . 
Investment  Company  .\i\  Release  Nu  23b91  (Feb 
11.  1999)  |64  FR8153  (Feb   18.  1999)1  (notice). 
Investment  Company  .Ai  t  Rrlea.se  No.  23731  (Mar 
8.  1999)  (order)  (permitting  a  fund  to  invest  In 
funds  in  the  same  group  of  iiivestiiient  (  iiinp.inies 
and  in  limited  amounts  of  fiiniis  In  ditfereiil  fund 
companies):  Nations  Fund  Trust,  liivestnienl 
Company  Ai  t  Release  No   24781  (De<     1.  20fXJ)  |65 
FR  77050  (Dec  8.  2(X)0)|  (niilu  lO.  In\eslnient 
Company  Act  Release  No   24804  (Uei    27.  2000) 
(order)  (permitting  a  hind  to  invest  in  funds  in  the 
same  group  of  investment  companies  and  in  other 
securities  (not  issued  by  another  fund)). 

■"'  We  are  not  at  this  time  proposing  to  codifv  the 
broader  relief  we  have  granted  lo  permit  an 
affiliated  fund  of  funds  to  a<  quire  "ill, ires  of  funds 
in  different  groups  of  inveslnieii!  i  onipanies  in 
excess  of  the  limits  of  section  12(d)(1)(F)   .See 
Nationwide  Life  Insurance  Co  .  Investment 
Company  Act  Release  No.  25492  (Mar.  21.  2002)  |B7 
FR  14735  (Mar.  27.  2002)|  (notice).  Investment 
Company  Act  Release  No  25528  (Apr   16.  2002) 
(order);  5»chwab  Capital  Trust.  Investment  ('ompany 
.Act  Rele.ase  No   24067  (Oct    1    1499)  |64  FR  54939 
(Oct   8,  1999)1  (notice).  Investment  Cnmpanv  Ad 
Release  No  2411.1  (0<  t   27.  1999)  (order). 


investment  companies.  The  other 
limitations  in  section  12(d)(1)(G)  would 
continue  to  apply  to  a  fund  of  funds 
relying  on  that  provision.^" 

1.  Investments  in  Unaffiliated  Funds 

Section  12(d)(1)(G)  permits  a  fund  to 
acquire  only  funds  that  are  part  of  the 
same  group  of  investment  companies. 
We  propose  to  permit  an  affiliated  fund 
of  funds  also  to  acquire  up  to  three 
percent  of  the  securities  of  funds  that 
are  not  part  of  the  same  group  of 
investment  companies,  subject  to  the 
limits  in  section  12(d)(1)(A)  or 
12(d)(1)(F). ^"^  This  exemption  would,  in 
effect,  permit  funds  to  combine  the 
relief  provided  by  the  statutory 
exceptions. -'*'  There  do  not  appear  to  be 
any  greater  risks  to  an  acquired  fund  or 
its  shareholders  if  three  percent  of  its 
shares  are  acquired  by  an  affiliated  fund 
of  funds  as  opposed  to  being  acquired 
by  other  types  of  mutual  funds 
specifically  permitted  to  purchase  the 
shares  by  section  12(d)(1)(A)  or 
12(d)(1)(F).  We  seek  comment  on  the 
proposed  exemption.  Are  there  greater 
risks  to  an  acquired  fund  if  the  investor 
in  these  circumstances  is  an  affiliated 
fund  of  funds? 

2.  Investments  in  Other  Types  of  Issuers 

To  restrict  the  use  of  the  exemption 
provided  by  section  12(d)(1)(G)  to  a 
"bona  fide"  fund  of  funds,  Congress 


'"  See  supra  notes  28-29.  and  ac  t ompaiiving  text. 

'■Prupo.sed  rule  12dl-2(al(l).  ,\  fund  relying  on 
section  12(d)(l  )l.\]  (together  with  anv  companies  or 
funds  It  controls)  i  ould  not  acquire  more  than  3 
percent  of  the  securities  of  anv  other  hind  in  a 
different  fund  group  In  addition,  the  ai  quiring 
fun<i  w<iulti  \»'  limited  to  investing  no  more  than 
5  percent  of  Its  own  assets  (together  with  assets  of 
anv  companies  it  crjntrolsl  in  the  securities  ot  any 
one  fund  in  a  different  fund  group,  and  no  more 
than  10  percent  of  its  assets  (together  with  assets 
of  any  companies  it  i.oiitrolsl  in  securities  of  other 
funds  111  one  or  more  different  fund  groups,  in  the 
aggregate.  See  15  T  S.C.  80a-12(d)(l  )(A)(i)-(iii).  A 
fund  reiving  on  section  12|rl)(l)(F)  (together  with  its 
affiliates),  could  not  ai  quire  more  than  3  percent  of 
the  securities  of  anv  other  fund  In  a  different  hind 
group.  The  acquiring  fund  also  would  l)e  required 
either  to  seek  instructions  from  its  shareholders  as 
to  how  to  vote  shares  of  those  acquired  funds,  or 
to  vote  the  shares  in  the  same  proporti.m  as  the  vote 
of  all  other  sharehcjlders  of  the  acquired  fund.  See 
15  use:  80a-12(d|(l)(FI  (referencing  15  V.S.C. 
80a-12(d)(l)(E)).  In  addition,  the  acquiring  fund 
would  be  limited  to  charging  a  .sales  load  of  1 '  .■ 
percent  on  Its  shares  and  would  be  prevented  from 
recieeming  more  than  1  percent  of  the  shares  of  any 
acquired  fund  during  any  period  of  less  than  30 
days.  Id 

"••We  have  issued  a  number  of  exemptive  orders 
granting  similar  relief  See.  eg  .  .Sage  Life  Assurance 
of  America.  Inc  .  Investment  (;ompany  .Act  Release 
No   25098  (Aug   1.  2001)  |B6  FR  41272  (Aug.  7, 
2001)1  (notice).  Investment  Company  Act  Release 
No  25142  (Aug  28.  2001)  (order):  .Scudder  Kemper 
Investments.  Inc  .  Investment  Company  Act  Release 
No   2J691  (Feb   11.  1999)  [64  FR8153  (Feb.  18, 
199911  (notice).  Investment  Company  Act  Release 
No   23731  (Mar   8.  19991  (order|. 
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required  a  fund  relying  on  the 
exemption  to  invest  all  of  its  assets  in 
shares  of  funds  in  the  same  group  of 
investment  companies,  and  permitted 
other  investments  to  include  only 
government  securities  and  short-term 
paper,  which  would  provide  the  fund 
with  a  source  of  liquidity  to  redeem 
shares.^'  Congress  encouraged  us, 
however,  to  provide  exemptions  from 
these  limitations  "in  a  progressive 
way,"  taking  into  account  factors  that 
related  to  the  protection  of  investors.'''' 

We  propose  to  permit  an  af^ated 
fund  of  funds  to  invest  in  any  other 
securities  [i.e.,  securities  not  issued  by 
a  fund). ^9  This  exemption  would  permit 
an  affiliated  fund  of  funds  to  invest 
directly  in  stocks,  bonds,  and  other 
types  of  securities  if  such  investments 
are  consistent  with  tfie  fund's 
investment  policies.  These  investments 
would  allow  an  acquiring  fund  greater 
flexibility  to  meet  investment  objectives 
that  may  not  be  met  as  well  by 
investments  in  other  funds  in  the  same 
fund  group,  while  the  investments 
would  not  seem  to  present  any 
additional  concerns  that  section 
12(d)(1)(G)  was  intended  to  address.so 

A  potentially  significant  consequence 
of  the  proposed  rule  would  be  that  an 
equity  fund  or  bond  fund  could  invest 
any  portion  of  its  assets  in  an  affiliated 
fund  if  such  an  acquisition  is  consistent 
with  the  investment  policies  of  the  fund 
and  the  restrictions  of  the  rule.  Our 
exemptive  orders  have  permitted 
arrangements  under  which  fund 
complexes  have,  for  example, 
established  a  fund  investing  in  foreign 
securities  and  made  that  fund  available 
exclusively  to  other  funds  in  the  fund 
complex.  "The  other  funds  used  an 
investment  in  the  international  fund  to 
obtain  exposure  to  foreign  securities 
consistent  with  their  investment 
objectives. 81  bivestments  in  an  affiliated 
fund  by  a  fund  investing  in  other  types 
of  securities  would  not  seem  to  raise 
any  greater  concerns  than  would  an 
investment  by  a  fund  investing  entirely 


'"  See  H.R.  Rep.  No.  622,  supra  note  18,  at  42. 

^»W  at  43-44. 

'«  Proposed  rule  12dl-2(a)(2). 

"'Uinlike  section  12(d)(1)(G),  section  12(d)(1)(F) 
does  not  restrict  the  other  types  of  securities  in 
which  an  unaffiliated  fund  of  funds  may  invest. 

■'  See  Van  Kampen  American  Capital  Comstock 
Fund.  Inc.,  Investment  Company  Act  Release  No. 
21977  (May  23,  1996)  [61  FR  27118  (May  30.  1996)1 
(notice),  Investment  Company  Act  Release  No. 
22025  dune  18.  1996)  (order).  See  a/so  Smith 
Breeden  Trust,  Investment  Company  Act  Release 
No.  23918  ()uly  21,  1999)  164  FR  40923  (July  28, 
1999)1  (notice).  Investment  Company  Act  Release 
No.  23947  (Aug.  17.  1999)  (order)  (permitting  funds 
to  acquire  shares  of  another  fund  in  the  same  group 
of  investment  companies  that  invests  primarily  in 
mortgage-backed  securities  issued  by  the  U.S. 
government,  its  agencies,  and  instrumentalities). 


in  shares  of  affiliated  funds.  We  note 
that  section  12(d)(1)(G)  already 
addresses  concerns  regarding  excessive 
distribution-related  fees  in  its  fee 
limitations. "2  In  addition,  as  noted 
above,  we  would  address  the  concerns 
regarding  excessive  advisory  fees 
through  the  proposed  amendments  to 
Forms  N-lA  and  N-2  requiring 
disclosure  of  acquired  fund  expenses."* 
We  seek  comment  on  this  proposal. 
Would  any  concerns  arise  if  an  affiliated 
fund  of  funds  could  invest  directly  in 
stocks,  bonds,  or  other  types  of 
securities? 

3.  Investments  in  Money  Market  Funds 

Proposed  rule  12dl-2  would  permit 
an  affiliated  fund  of  funds  to  invest  in 
affiliated  or  unaffiliated  money  market 
funds  in  reliance  on  proposed  rule 
12dl-l,  which,  as  discussed  above,  is 
designed  to  permit  cash  sweep 
arrangements  involving  money  market 
funds.84  An  affiliated  fund  of  funds 
currently  is  permitted  to  invest  in 
money  market  funds  in  the  same  fund 
complex.  The  proposed  rule  would 
permit  an  affiliated  fund  of  funds  to 
invest  in  money  market  funds  in  a 
different  fund  complex.  This  will  allow 
affiliated  funds  of  funds  the  same 
opportunities  as  any  other  fund  to 
invest  in  a  cash  sweep  arrangement  that 
will  provide  the  greatest  benefit  to  the 
acquiring  fund.  We  are  conditioning  the 
investment  on  compliance  with 
proposed  rule  12dl-l  in  order  to  ensure 
that  the  same  limitations  on  sales  loads 
and  distribution  expenses  apply  to  any 
fund's  investment  in  a  money  market 
fund. 

We  request  comment  on  proposed 
rule  12dl-2.  Are  there  reasons  not  to 
permit  an  affiliated  fund  of  funds  to 
invest  its  assets  in  any  securities  other 
than  affiliated  funds,  government 
securities,  or  short-term  paper?  If  so,  are 
there  conditions  we  should  include  in 


«2See  15  U.S.C.  80a-12(d)(l)(G)(i)(III).  See  aha 
supra  note  29. 

"^  As  noted  above,  we  would  expect  directors  to 
address  the  issue  of  duplicative  fees  in  the  exercise 
of  their  fiduciarv  duties.  See  supra  notes  66-68,  and 
accompanying  text. 

"■•Proposed  rule  12dl-2(a)(3).  See  supra  notes 
35-57.  64-71  and  accompanying  text.  A  collateral 
effect  of  our  rule  proposals  would  be  to  permit  an 
affiliated  fund  of  funds  to  invest  in  an  acquired 
fund  that  itself  had  a  cash  sweep  arrangement.  As 
discussed  above,  section  12(d)(1)(G)  prohibits  a 
fund  from  acquiring  shares  of  another  fund  that 
does  not  have  an  investment  policy  prohibiting  it 
from  investing  in  shares  of  funds  in  reliance  on 
section  12(d)(1)(F)  or  (G).  An  acquired  fund 
investing  in  a  money  market  fund  under  a  cash 
sweep  arrangement  permitted  under  proposed  rule 
12dl-l  would  not  be  relying  on  either  of  those 
sections.  The  fees  and  expenses  of  acquired  funds 
would  be  aggregated  and  shown  in  the  fee  table  in 
the  acquiring  fund's  prospectus.  See  discussion 
below  at  section  U.D  of  this  Release. 


the  proposed  rule  to  protect  against  the 
risks  that  underlie  the  section 
12(d)(l)(G)(i)(III)  limitations? 

C.  Rule  J2dl-3:  Unaffiliated  Funds  of 
Funds 

Section  12(d)(1)(F)  of  the  Act  provides 
an  exemption  from  section  12(d)(1)(A) 
that  allows  a  registered  fund  to  invest 
all  its  assets  in  other  registered  funds  if: 
(i)  the  acquiring  fund  (together  with  its 
affiliates)  acquires  no  more  than  3 
percent  of  any  acquired  fund;  and  (ii) 
the  sales  load  charged  on  the  acquiring 
fund's  shares  is  no  greater  than  IV;. 
percent.85 

Proposed  rule  12dl-3  would  permit 
funds  relying  on  section  12(d)(1)(F)  to 
charge  sales  loads  greater  than  1  v^ 
percent  provided  that  the  aggregate  sales 
load  any  investor  pays  [i.e.,  the 
combined  distribution  expenses  of  both 
the  acquiring  and  acquired  funds)  does 
not  exceed  the  limits  on  sales  loads 
established  by  NASD  for  funds  of 
funds.®**  The  rule  would  codify  a 
number  of  our  exemptive  orders."^ 
Moreover,  the  limitations  on 
distribution  expenses  reflect  Congress's 
intent  under  NSMIA  that  the  NASD 
regulate  duplicative  and  excessive  sales 
charges,  as  provided  in  section 
1 2(d)(1)(G). »«  Our  proposal  would 


"'-See  15  U.S  C  80a-12(d)(l)(F)(iHii).  Sec:tK)n 
12(d)(1)(F)  also  provides  that  the  acquired  fund  is 
not  obligated  to  redeem  more  than  1  percent  of  its 
outstanding  securities  held  by  the  acquiring  fund  in 
any  period  of  less  than  30  days,  and  requires  the 
acquiring  fund  to  vote  shares  of  an  acquired  fund 
either  by  seeking  instructions  from  the  acquired 
fund's  shareholders  or  by  voting  in  the  same 
proportion  as  the  other  shareholders  of  the  acquired 
fund.  15  U.S.C.  80a-12(d)(l)(F). 

^See  NASD  Sales  Charge  Rule  2830(d)(3).  supra 
note  29. 

*'  The  conditions  in  these  orders  limit  aggregate 
sales  charges  to  the  limits  imposed  under  the  NASD 
Sales  Charge  Rule  See.  eg-.  Investec  Ernst 
Companv.  Investment  Company  .^ct  Release  .No 
25507  (.■\pr.  3.  2002)  (67  FR  16775  (Apr.  8.  2002)) 
(notice),  Investment  Company  .Act  Release  .No. 
25552  (Apr.  24,  2002)  (order):  Lifetime 
Achievement  Fund.  Inc.,  Investment  Companv  Act 
Release  No.  24453  (May  12.  2000)  |65  FR  31948 
(Mav  19,  2000)1  (notice).  Investment  Companv  Act 
Release  No.  24489  (june"7,  2000)  (orderl. 

""See  15  U.S.C  80a-12(d)ll)(G){i)(IIl)(bb)  (a  hind 
reiving  on  section  12(d)(1)(G)  is  limited  from 
imposing  sales  loads  and  other  distribution-related 
fees  that,  when  aggregated  with  sales  loads  and 
distribution  fees  paid  on  acquired  fund  shares,  are 
excessive  under  rules  adopted  under  section  22(b) 
or  22(c)  of  the  Act  by  a  securities  association 
registered  under  section  15A  of  the  Securities 
Exchange  .^ct  or  the  Commission).  In  1970.  sales 
loads  commonly  were  8''.>  percent  of  the  total 
payment,  see  Sen  Rep.  No.  184.  supro  note  11.  at 
7.  which  would  have  resulted  in  an  aggregate  load 
of  10  percent  of  the  total  payment  under  the  sales 
load  limitation  in  section  12(d)(l)(F|.  The  NASD 
Sa(es  Charge  Rule  limits  the  aggregate  sales  loads 
on  a  fund  of  funds  to  »'■.•  percent  if  neither  the 
acquiring  fund  nor  the  acquired  fund  in  a  fund  of 
funds  charges  an  asset-based  sales  charge,  and  to 
less  than  8Vi  percent  if  they  do.  In  addition,  the 
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provide  funds  greater  flexibility  in 
structuring  sales  loads,  consistent  with 
the  approach  Congress  took  in  section 
12(d)(1)(G)  to  prevent  excessive  sales 
loads  in  affiliated  funds  of  funds,  while 
providing  shareholders  greater 
protection  by  requiring  that  funds 
relying  on  the  rule  limit  overall 
distribution  fees  (rather  than  only  sales 
loads).  We  seek  comment  on  the 
proposed  rule  Are  there  reasons  to 
retain  the  1 '  _■  percent  sales  load  limit 
under  an  unaffiliated  fund  of  funds 
arrangement  rather  than  limit  sales 
loads  and  distribution  fees  in 
conformance  with  section 
12(d)(l)(G)(i)(III)  limits  for  affiliated 
funds  of  funds'' 

D  Amendments  tn  Farms  \-lA.  \'-2. 
S-J.  \-4.  and  \'-6 

We  also  are  proposint;  Mnu-ndments  tn 
Forms  N-lA   N'-2.  \-i.  \-4.  and  .\-h 
that  would  require  that  investors  in  d 
registered  fund  of  fimds  receive  better 
disclosure  of  the  costs  of  investing  in 
these  arrangements  The  proposed 
disclosure  is  ilesign>'d  to  help  investor-, 
understand  the  full  costs  of  investing  in 
a  fund  of  funds,  both  to  assist  them  in 
comparing  the  costs  of  investing  m 
alternate  e  funds  (jf  funds  and  in 
comparing  the  cost  of  an  investment  in 
a  fund  of  funds  with  the  cost  of  a  more 
traditional  fund  '^ ' 

Our  current  (.lls(:lnsur^'  rules  (Id  not 
require  funds  (other  than  feeder  funds) 
to  provide  information  about  the  cost 
associated  with  investments  in  acquired 
funds.'"'  Some  funds  of  t\ind.s  dis(.:lose 
expenses  of  acquired  funds  as  an  item 
of  the  acquired  fund  s  annual  operating 
expenses.  *'  Other  funds  list  thf 


N'.ASD  .Sales  Charge  Rule  limits  aggregate  asset- 
ba.s«d  sales  charges  the  funds  may  impose.  See 

supra  nolH  jq 

"''A  fund  of  funds  mav  have  higher  fees  and 
expen.ses  than  *  fund  that  invests  directly  in  debt 
and  equitv  st»<  unties   Sep  lohn  Shipman. 
Divprsihing  Thmueh  Funds  of  Funds — Small 
Investors  (iet  Hxpo-iure  to  a  Variety  of  Categories . 
But  Fees,  (herlap  Are  Issues.  Wall  St.  i  .  Nov   7. 
2(X)2  at  Dn  (   lalt  least  hal^of  the  funds  of  funds 
available  to  investors  charg^ees — amounting  to 
more  than  2%  of  assets  in  some  cases — on  the 
overlying  portfolio,  m  addition  to  the  co.sts  of  the 
underlving  portfolios   ')   Yuka  Hayashi.  Schwab 
Atxindons    Fund  nt  Funds  ' — High  Fees  Were 
Obstarle  to  OnjHin^  Investors.  Sew  Managers  to 
Step  In   WhII  St    I  ,  lune  17   2002,  at  CI  7  (-(tlhe 
bigj>est  problem  was  the  high  fees  that  Schwab  had 
tti  I  harge  in  order  to  cover  its  own  asset- 
management  costs,  as  well  as  those  of  underlying 
funds"    •    •■•) 

"'  .\  feeder  fund  must  disclose  in  its  fee  table  the 
aggregate  expenses  of  the  feeder  fund  and  master 
fund   See  Instruction  l(d)(i)  to  Item  3.  Form  N-1A 
For  a  description  of  feeder  funds,  see  text 
accompanying  note  18.  supra 

■"  See.  p  ^  ,  C;F  Lifestyle  Funds,  F^spectus  ID 
(lanuarv  27,  200JI,  rivailable  at  http://www.sec gov/ 
.^ixhivfs/edgar'data.  101 82 18/ 
00O09 1  -'05  71)2002852  0000912057-02-002852- 
index  htm 


operating  expense  ratios  of  each 
acquired  fund,  without  relating  those 
costs  to  the  acquiring  fund's  expenses. "'-' 
Still  other  funds  merely  note  that  the 
shareholder  will  indirectly  bear  a 
proportionate  share  of  fees  and  expenses 
charged  bv  acquired  funds.  In  some 
cases,  funds  ^if  funds  provide  no 
information  regarding  at  quired  funds' 
expenses.  As  a  result,  investors  cannot 
always  appreciate  the  total  costs  of 
investing  in  a  fund  of  funds.  (Currently 
tht'\  have  no  direct  means  to  determine 
whether  tht'  indirtH  t  i  osis  of  acquired 
funds  will  result  in  a  higher  overall  c:ost 
nf  investing  in  a  fund  of  funds  when 
(  Dinpart'd  with  another  fund  of  funds. 
or  ,i  mure  traditional  fund 

I  nder  the  pro[)ns('(i  anu'ndments  to 
I'nnn  \-lA,  any  n-gistert'd  open-end 
fund  investing  in  shares  of  another  fund 
would  be  required  to  include  in  the  fee 
table  in  its  prospet  tus  an  additional  line 
itt'iii  under  the  section  that  discloses 
tiunudi  operating  expenses.'"  The  line 
item  would  set  forth  the  accjuiring 
tund's  pro  rata  portion  of  tiie 
I  uniiilativf  expenses  ch.irged  by  tunds 
in  which  the  aiquiring  fund  invests. 
Those  1  lists  would  be  iiu  luded  in  the 
acquiring  hinds'  total  annual  operating 
expenses,  which  wnuld  be  retlt^cted  in 
the   "Exam[)|e  "  pnrtKui  of  the  fee  table.'''* 
We  seek  i oninieiit  mi  the  proposed 
disclosure.  Will  the  .idditional 
disclosure  pro\  ule  l»;lptul  information 
to  investors?  Is  there  a  mnre  mlormative 
means  of  providing  investors 
mfnrmation  about  the  costs  of  acc^uired 
funds':"  Shnulii  ttie  subi  aptioii  be 
included  m  lorm  \-lA  with  an 
instruction  that  it  may  be  omitted  for 
funds  that  dii  iiiit  invest  m  other  funds.'' 

We  aisii  ,ire  [imposing  instructions  to 
the  tee  table  to  .issist  aw  ac  c|uiring  fund 
in  determining  the  amount  of  fe»;s  and 
expenses  associated  with  actjuired 
funds  that  must  be  reflet  ted  in  the 
acquiring  fund's  fee  tabh?  The 
instructions  wouki  reflect  expenses 
associated  with  the  historical  holdings 
in  each  at  tjuired  fund  The  calculation 
wtujid  require  the  acquiring  fund  to 
aggregate  the  operating  expenses  of 
acquired  funds  and  transaction  costs 
and  express  them  as  a  percentage  of 
average  net  assets  of  the  acquiring 


*^  Some  of  these  funds  note  that  expenses  will 
differ  depending  on  the  arquiring  fund's  asset 
allocation  in  the  acquired  funds 

''^  The  item  would  appear  directly  atx)ve  the  line 
item  titled  "Total  Annual  Fund  Operating 
Expenses." 

*•  The  fee  table  example  requires  the  tiind  id 
disclose  the  cumulative  amount  of  fund  expenses 
of  1.  3.  5.  and  10  years  based  on  a  hypothetical 
investment  of  $10. 000  and  an  riiinual  S%  return 
See  Item  3,  Form  N-IA 


fund."'''  Under  this  approach,  ihe 
acquiring  fund  would  calculate  the 
average  invested  balance  and  number  of 
actual  days  invested  in  each  acquired 
fund.''*'  We  ask  for  comment  on  these 
instructions.  Are  they  consistent  with 
the  current  fee  table?  Is  there  another 
way  to  determine  acquired  funds'  fees 
and  expenses  that  would  provide  better 
disclosure  of  these  costs?  ''''  The 
instructions  require  the  calculation  of 
an  average  invested  balance,  which  is 
based  on  a  monthly  average.'*"  Should 
the  average  be  calculated  on  a  more 
frequent  basis? 

Expenses  of  the  acquiring  fund  would 
be  based  on  actual  expenses  or  those 
reported  in  the  most  recent 
communication  from  the  acquired 
fund.''''  Expenses  of  an  acquired  fund 
that  is  part  of  the  same  group  of 
investment  companies  should  reflect 
actual  expenses  of  the  fund.  Expenses  of 
other  funds  may  be  based  on  annual 
expenses  reported  in  the  most  recent 
report  or  other  ctjmmunication  received 
bv  the  fund  of  funds. ""'  If  the  acquiring 
fund  paid  any  sales  load  to  acquire 
shares  of  a  fund  during  the  past  fiscal 
vear.  it  must  include  that  amount  in  its 


'•''This  approach  is  consistent  wilh  the  current 
recjuiretnent  that  a  feeder  fund  disclose  the 
■iggregate  expenses  of  the  feeder  tiiiid  and  master 
fund   See  supra  note  90 

'*  See  proposed  instruclum  .lltldil  In  Item  .).  lunii 
N-1 A  (to  calculate  the  pro  rata  share  ol  total 
operating  expenses  for  each  acquired  fund,  an 
acquiring  fund  would  divide  the  acquired  fund's 
total  operating  expense  ratio  bv  3ti5  days,  and 
multiply  the  result  bv  the  average  daily  balanc  e 
invested  in  the  acquired  fund  and  Ihe  number  of 
days  invested  in  the  acquired  fund) 

''"  For  example,  the  instructions  c  ould  require  an 
acquiring  fund  to  take  the  amounts  invested  in  eai  h 
acquired  fund  as  of  a  current  measurement  dale  and 
multiply  those  amounts  by  the  corresponding  total 
annual  fund  operating  expense  ratio  for  the 
i«  c]uirecl  fund.  This  would  ri!C]uire  a  fairly  simple 
1  alculalion  based  on  investments  on  a  single  day 
that  would  reflect  the  ac:c|uired  fund's  asset  size  on 
the  measurement  date,  r.ither  than  the  ai  tual  results 
that  are  indirecth  included  in  the  ac  quiring  fund's 
operations.  Because  it  would  be  based  on  the  most 
recent  allocation  of  fund  assets,  this  method  may 
also  disclose  the  expenses  an  investor  is  more  likely 
to  pay.  The  proposed  instructions,  however,  are  less 
likely  to  result  in  an  understatement  or 
overstatement  of  actual  expenses  paid  b\  the 
ac  quiring  hind. 

''"See  proposeii  instruc  tion  )|f)  to  Item  1.  Form 
N-1  A 

'•''  The  operating  expenses  for  acquired  binds  are 
hkely  to  be  for  a  different  period  than  that  of  the 
accjuinng  funcl's  tisi  ai  year   If  the  ac  quiring  and 
acquired  funds  are  not  part  of  the  same  fund 
complex,  the  ac  quiring  fund  would  rely  on 
operating  expenses  the  ac  quired  fund  has  disclosed 
in  Its  most  recent  semi-annual  report.  Those 
expfiises  would  be  for  a  period  that  ended  before 
public  ation  ot  the  n^port.  and  thus  was  before-  Ihe 
ai quiring  fund's  most  rec  ent  fiscal  year,  II  the 
ac;quiring  and  ac.cjuired  tunds  are  part  ot  the  same 
fund  c  omplex,  the  two  funds  may  still  have 
different  fiscal  years 

'""See  proposed  instruction  3(f)|ivl  to  Item  3. 
Form  N-1  A. 
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fee  table  (even  if  it  no  longer  holds 
shares  of  that  fund).*"' 

The  proposed  disclosure  requirements 
also  would  apply  with  respect  to 
investments  in  any  unregistered  fund 
that  would  be  an  investment  company 
under  section  3(a)  of  the  Act  but  for  the 
exceptions  provided  in  sections  3(c)(1) 
and  3(c)(7)  of  the  Act.'o^  We  do  not  see 
any  reason  to  treat  fund  investments  in 
these  unregistered  funds  differently 
from  investments  in  registered  funds. 
Thus,  a  fund  with  a  cash  sweep 
arrangement  could  not  avoid  reporting 
the  unregistered  money  market  fund's 
expenses  merely  because  the  fund  was 
not  registered  under  the  Act.  Is  there  a 
basis  for  treating  disclosure  of 
unregistered  and  registered  fund 
expenses  differently? 

Because  we  also  are  proposing  to 
amend  Form  N-2,  a  registered  closed- 
end  fund  of  hedge  funds  would  be 
required  to  include  a  pro  rata  portion  of 
the  hedge  funds'  expenses  in  its  fee 
table.'"'  In  the  case  of  a  newly  offered 
fund,  including  a  newly  offered  fund  of 
hedge  funds,  the  fee  table  would  reflect 
expenses  the  fund  expects  to  incur 
based  on  its  initial  investments.'**  This 
approach  is  similar  to  that  required  of 
new  funds. '"^  We  seek  comment  on  the 
proposed  amendments  to  Form  N-2.  In 
addition  to  the  proposed  instructions. 


'"'  See  proposed  instruction  3(0(ii)  to  Item  3 
("transaction  fees"  included  in  the  calculation  for 
acquired  funds'  fees  and  expenses  include  the  total 
amount  of  sales  loads,  redemption  fees,  or  other 
transaction  fees  paid  by  the  acquiring  fund  in 
connection  with  acquiring  share;,  in  acquired  funds 
during  the  year). 

""  See  proposed  instruction  3(f/(l)  to  Item  3.  See 
also  15  U.S.C.  80a-3(c)(l).  80a-3(c)(7),  and  supra 
note  50.  High  fees  also  are  a  concern  with  funds  of 
hedge  funds.  See  NASD  Investor  Alert.  Funds  of 
Hedge  Funds — Higher  Costs  and  Risks  for  Higher 
Potential  Returns  (Aug.  23,  2002)  (available  at: 
http://v.-ww. nasd.com/Investor/alerts/ 
alert  hedgefunds.htm)  ("Expenses  in  funds  of 
hedge  funds  are  significantly  higher  than  most 
mutual  funds. ');  Stephen  ).  Brown,  William  N. 
Goetzmarm.  and  Bing  L,ang,  Fees  on  Fees  in  Funds 
of  Funds  18  (National  Bureau  of  Econ.  Research 
Working  Paper  No.  9464,  2003)  ("The  chief 
disadvantage  of  [funds  of  hedge  funds)  is  the  high 
fees  that  are  typically  charged  *   *   *.").  See  also 
Daniel  Kadlac,  Affordable  Hedge  Funds,  Time.com, 
bttp://v\-ww.time.com/globalbusiness/htinl  {"The 
big  drawback  |of  a  fund  of  hedge  funds)  is  that  you 
pay  two  layers  of  fees:  one  to  the  fund-of-funds 
manager,  who  in  turn  gets  charged  by  each  fund  in 
the  portfolio."). 

'o.'  .See  proposed  instruction  10  to  Item  3,  Form 
N-2. 

">•♦  See  proposed  instruction  3(f)(vi)  to  Item  3, 
Form  N-IA.  See  also  instruction  6  to  Item  3,  Form 
N-2. 

'"■*  See  Instruction  5(a)  to  Item  3,  Form  N-lA 
(new  funds  are  instructed  to  base  percentages  to  be 
included  in  the  "Annual  Fund  Operating  Expense" 
portion  of  the  fee  table  on  amounts  that  will  be 
incurred  (without  reduction  for  expense 
reimbursement  or  fee  waiver  arrangements), 
estimating  amounts  of  "Other  Expenses"). 


are  there  additional  matters  our 
instructions  should  cover? 

Our  proposal  also  would  require 
separate  accounts  to  include  in  their 
registration  forms,  disclosures  regarding 
the  expenses  of  acquired  funds.  The 
proposal  includes  amendments  to 
Forms  N-3,  N-4,  and  N-6.i"fi  We  seek 
comment  on  the  amendments  to  these 
forms.  Are  the  different  instructions 
appropriate  to  the  respective  forms?  '"'' 

m.  General  Request  for  Comments 

We  request  comment  on  the  proposed 
rules  and  form  amendments  that  are  the 
subject  of  this  release,  suggestions  for 
additional  provisions  or  changes  to  the 
rules  and  form  amendments,  and 
comments  on  other  matters  that  might 
have  an  effect  on  the  proposals 
contained  in  this  release.  We  encourage 
commenters  to  provide  data  to  support 
their  views. 

For  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,1°^  we  also  request  information 
regarding  the  potential  effect  of  the 
proposals  on  the  U.S.  economy  on  an 
annual  basis.  Commenters  are  requested 
to  provide  empirical  data  to  support 
their  views.  The  Commission  strives  to 
draft  its  rules  according  to  principles 
outlined  in  its  Plain  English 
Handbook.  1°^  We  invite  your  comments 
on  how  to  make  the  proposed  rules  and 
form  amendments  more  consistent  with 
those  principles  and  easier  to 
understand. 

IV.  Cost-Benefit  Analysis 

We  are  sensitive  to  the  costs  and 
benefits  imposed  by  our  rules.  The 
proposed  rules  would  provide  relief  to 
investment  companies  by  providing 
additional  exemptions  from  the 
limitations  on  fund  of  fund 
arrangements  without  requiring  the 
funds  to  obtain  an  exemptive  order.  The 
proposed  amendments  to  Forms  N-lA, 
N-2,  N-3,  N-4,  and  N-6  would  provide 


""■The  proposed  instructions  to  Form  .N-3  would 
require  the  same  disclosure  and  calculation  as 
required  in  the  proposed  instructions  to  Forms  N- 
lA  and  N-2.  The  proposed  instructions  for  Forms 
N-4  and  N-6  are  different,  however,  because  those 
forms  already  require  registrants  to  disclose 
expenses  of  funds  ("portfolio  companies ')  in  which 
the  separate  account  invests.  .See  Item  3.  Form  N- 
4.  Item  3,  Form  N-6.  Accordingly,  the  proposed 
instructions  to  Forms  N— 4  and  N-6  require  that  if 
a  portfolio  company  invests  in  other  funds,  the 
registrant  must  include  in  the  item  disclosing  the 
portfolio  company's  "other  expenses.  "  the  Acquired 
Fund's  fees  and  expenses  calculated  according  to 
the  proposed  instructions  to  Form  N-l.'V. 

>"'  See  supra  note  106. 

'0"Pub.  L.  No.  104-121,  Title  II,  110  Stat.  857 
(1996). 

1™ Office  of  Investor  Education  and  Assistance, 
U.S..  Securities  and  Exchange  Commission.  A  Plain 
English  Handbook  (1998)  (available  on  the 
Commission's  Web  site  at  <http://i\Mw. sec.gov>]. 


additional  information  to  shareholders 
regarding  the  costs  of  acquired  funds  in 
a  fund  of  funds  arrangement.  We  have 
identified  costs  and  benefits  that  may 
result  from  the  proposed  rules  and  form 
amendments,  as  described  below. 

A.  Background  on  Proposed  Rules 
12dl-l.  12dl-2,  and  12dl-3 

Under  current  law.  a  fund  is  limited 
in  the  amount  of  securities  it  can 
acquire  from  another  fund.  In  general 
under  the  Act,  a  registered  fund  (and 
companies  it  controls)  cannot: 

•  Acquire  more  than  three  percent  of 
another  fund's  securities; 

•  Invest  more  than  five  percent  of  its 
own  assets  in  another  fund;  or 

•  Invest  more  than  ten  percent  of  its 
own  assets  in  other  funds  in  the 
aggregate. "° 

In  addition,  a  registered  open-end 
fund,  its  principal  underwriter,  and  any 
registered  broker  or  dealer  cannot  sell 
the  fund's  shares  to  another  fund  if,  as 
a  result: 

•  The  acquiring  fund  (and  any 
companies  it  controls)  owns  more  than 
three  percent  of  the  acquired  fund's 
stock;  or 

•  All  acquiring  funds  (and  companies 
they  control)  in  the  aggregate  own  more 
than  ten  percent  of  the  acquired  fund's 
stock.'" 

The  Act  provides  three  exceptions 
from  these  limitations  that  permit 
certain  fund  of  funds  arrangements. 
First,  section  12(d)(1)(E)  permits  a  fund 
to  invest  all  its  assets  in  one  other  fund, 
provided  that  (i)  the  depositor  of  or 
principal  underwriter  for  the  fund  is  a 
registered  broker  or  dealer  (or  a  person 
it  controls),  and  (ii)  the  acquiring  fund 
is  subject  to  certain  voting  restrictions 
on  the  shares  of  acquired  funds. "^ 
Second,  under  section  12(d)(1)(F),  a 
registered  fund  may  invest  any  amount 
of  its  assets  in  other  funds,  provided 
that  the  acquiring  fund  (together  with  its 
affiliates)  acquires  no  more  than  three 
percent  of  the  securities  of  any  other 
fund. "3  These  unaffiliated  funds  of 
funds  are  limited  to  charging  a  1 V2 
percent  sales  load  on  their  shares  and 
are  subject  to  voting  restrictions 


""See  15  use.  80a-12(d)(l)(A).  Ifanacquinng 
fund  is  not  registered,  these  limitations  apply  only 
with  respect  to  the  acquiring  fund's  acquisition  of 
registered  funds. 

"■See  15  U.S.C.  80a-12(d)(l)(B). 

"'■  See  15  U.S.C.  80a-12(d)(l)(E).  The  acquiring 
fund  must  either  seek  instruction  from  its 
shareholders  with  regard  to  voting  all  proxies  with 
respect  to  the  acquired  fund's  securities  or  vole  the 
acquired  fund  shares  in  the  same  proportion  as  the 
vote  of  all  other  shareholders.  In  addition^^in  the 
event  the  acquiring  fund  is  not  registered,  it  cannoi 
substitute  the  acquired  fund  shares  without 
Commission  approval. 

•"See  15  use.  80a-12(d)(l)(F)(i). 
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regarding  shares  of  acquired  funds. ' '  ■* 
Finally,  section  12(d)(1)(G)  allows  a 
registered  open-end  fund  or  IJIT  to 
invest  any  amount  of  its  own  assets  in 
one  or  more  other  registered  funds  or 
UITs  in  the  same  group  of  investment 
companies."'"  These  affiliated  funds  of 
funds  are  limited  to  investing  in 
government  securities  and  short-term 
paper  in  addition  to  funds  in  the  same 
fund  group.'  "^  The  e.xemption  also 
limits  sales  loads  and  distribution 
charges  on  fund  shares,  and  requires 
that  the  acquired  fund  have  a  policy  that 
it  cannot  acquire  other  fund  shares  in 
reliance  on  section  12td)(l)(F)  or 
12(d)(1)(G)  of  the  Act." ^ 

We  also  have  issued  a  number  of 
exemptive  orders  that  have  broadened 
the  ability  of  funds  to  invest  in  other 
funds.  Over  the  past  decade,  we  have 
issued  over  80  orders  that  permit 
registered  funds  to  invest  in  a  monev 
market  fund  advised  by  the  same 
adviser.'  "*  Many  of  those  orders  also 
have  permitted  funds  to  invest  in  an 
unregistered  fund  operated  as  a  money 
market  fund."'*  In  addition  to  these 


'  V'-  1 5  I    S.C.  80a-12(d)(l)(Fl.  The  acquiring 
fund  IS  sublet!  to  'he  voting  restrictions  imposed 
under  section  12(d)(1)(E)  See  supra  note  112  In 
addition,  no  issuer  of  securities  held  by  the 
acquiring  fund  is  obligated  to  redeem  more  than  1 
percent  of  its  securities  dunng  any  period  of  less 
than  30  days. 

"'See  15  U.S.C.  80a-12(d)(l)(G). 

'"•See  15  U.S.C.  80a-12(d)(l)(G)(Il). 

'"See  15  U.S.C.  80a-12(d)(l)(G)(III).  (IV).  Section 
12(d)(l)(G)(ni)  provides  that  either  (i)  the  acquiring 
'  iimpany  does  not  pay  any  distribution-related 
th.irses  with  respect  to  the  acquired  shares  or  the 
acquiring  fund  does  not  charge  sales  loads  or 
distribution-related  fees  itself,  or  (ii)  sales  loads  and 
distnbutKin-rplated  f.harges  with  respect  to 
acquiring  fund  shares  and  acquired  fund  shares. 
when  dggr>^ated.  are  twl  excessive  under  rules 
adopted  under  section  22(bl  or  22(cl  of  the  Act  by 
a  securities  association  registered  under  section 
15.A  of  the  Securities  Exchange  Act  or  the 
Cxjmmission 

■'"See  -iupra  note  36.  These  orders  have  included 
the  following  coniiitions:  (i)  Shares  of  the  acquired 
money  market  fund  are  not  subject  to  sales  loads, 
distnbution-reUled  fees,  or  service  fees,  or  if  they 
are.  the  acquiring  fund's  adviser  will  waive  its 
advisorv  tW  in  an  amount  to  offset  the  amount  of 
fees  incurred  bv  the  acquiring  fund,  (ii)  before 
approving  any  advisory  contract  for  the  acquiring 
fund.  Its  board  of  directors,  including  a  majority  of 
independent  directors,  considers  the  extent  to 
whu  h  (if  any!  the  advisory  fees  charged  by  the 
adviser  should  be  reduced  to  account  for  reduced 
services  as  a  result  of  investing  cash  in  the  monev 
market  fund,  (lii)  the  acquiring  funds  investment 
in  monev  market  hinds  is  limited  to  25  percent  of 
the  dtquinng  fund  s  total  assets;  (iv)  the  acquiring 
fund  s  mvestment  in  the  monev  market  fund  is 
consistent  with  the  acquiring  fund's  policies  as  set 
forth  in  Its  registration  statement,  (v)  the  acquiring 
hind  and  monev  market  fund  are  advised  by  the 
same  adviser  .ind  (vi)  thf  acquired  monev  market 
fund  cannot  acquire  securities  in  another  fund  in 
excess  of  the  limits  of  spi  tion  12(d)(l)(.\)  of  the  Act 

' ' '  Investments  in  unregistered  funds  have  been 
sub|e<:t  to  the  following  conditions  (i)  The 
unregistered  monev  market  hind  complies  with  rule 
2a-7.  (ii)  the  investment  adviser  to  the  unregistered 


orders,  we  have  permitted  an  affiliated 
fund  of  funds  relying  on  section 
12(d)(1)(G)  to  invest  in  funds  outside 
the  same  fund  group  subject  to  the 
limitations  of  section  12(d)(1)(F).  as  well 
as  in  other  securities  not  issued  bv  a 
fund  ''<> 

The  orders  discussed  above  [provide 
exemptions  from  statutory  limitations. 
A  fund  that  obtains  the  benefit  of  the 
exemption  incurs  costs  of  applying  for 
an  exemptive  order  as  well  as  costs  of 
satisfying  anv  conditions  imposed  in  the 
order.  The  application  costs  are 
primaniv  legal  and  include  costs  of 
drafting  the  application  and  analvzing 
the  ways  in  which  the  conditions  fit  the 
fund's  business  model.  Bv  contrast,  the 
costs  of  satisfying  conditions  include 
ongoing  compliance  costs  of  meeting 
those  conditions.  We  assume  that  a  fund 
only  seeks  an  exemptive  ord(!r  if  the 
benefits. of  the  additional  fiexibility 
provided  by  the  exemption  outweigh 
the  costs  of  obtaining  and  satisfying  the 
conditions  of  an  order. 


money  market  fund  (or  the  fund  with  .ipprnval  of 
its  board  of  directors)  adopts  and  monitors  the 
procedures  described  in  rule  2a-7  and  lakes  the 
other  actions  required  to  b«-  taken  under  the 
procedures,  (iii)  an  acquiring  hind  purchases  shares 
of  an  unregistered  money  market  fund  onlv  if  the 
unregistered  fund's  adviser  determines  on  an 
ongoing  basis  that  the  unregistered  money  market 
fund  is  in  compliance  with  rule  2a-7  and  preserves 
for  a  pencil  of  not  less  than  six  years  from  the  date 
of  determination,  the  first  two  years  in  an  easily 
accessible  place,  a  record  of  the  determination  and 
the  basis  on  which  it  was  made,  and  the  record  is 
sub|ect  to  examination  by  Ckimmission  staff:  (iv|  thi> 
unregistered  money  market  fund  complies  with  the 
requirements  of  sections  17(a).  (d).  and  (c).  18.  and 
22(e)  of  the  Act  as  if  it  were  a  registered  open-end 
fund;  (v)  the  investment  adviser  to  tht-  unregistered 
money  market  fund  adopts  prix  edures  designed  to 
ensure  that  the  fund  complies  with  those  provisions 
of  the  Act.  periodicallv  reviews  and  updates  as 
appropriate  the  procedures,  and  maiiuains  b<x)ks 
and  records  desc:ribing  those  procedures,  (vi)  ihn 
investment  adviser  to  the  unregistered  money 
market  fund  maintains  the  records  required  bv  rules 
31(a)-l(b)(l),  31a-l(b)(ii)(2).  and  31a-l(b)(9|  under 
the  Act  for  a  period  of  not  less  than  six  years  from 
the  end  of  the  Fiscal  vear  in  which  any  transaction 
occurred,  the  first  two  years  in  an  easily  accessihie 
place  and  subject  to  examination  bv  Commission 
staff:  (vii)  the  net  asset  value  per  shari'  with  respect 
to  unregistered  money  market  fund  shares  is 
determined  by  dividing  the  value  of  the  assets 
belonging  to  the  fund,  less  the  liabilities  of  the 
fund,  by  the  number  uf  outstanding  shares  of  the 
fund;  (viii)  the  acquiring  fund  purchases  and 
redeems  shares  of  the  unregistered  monev  market 
fund  as  of  the  same  time  and  at  the  same  prii  e,  and 
receives  dividends  and  bears  its  prnportmnate  sh.ire 
of  expenses  on  the  same  fjasis,  as  other  shnrehnlders 
of  the  unregistered  monev  market  fund,  and  (ixj  a 
separate  account  is  established  in  the  shareholder 
records  of  the  uruegistered  money  market  fund  for 
the  account  of  the  acquiring  fund 

'■""The  orders  permitting  affiliated  funds  of  funds 
to  invest  in  funds  outside  the  lund  group  have 
required  that  the  acquiring  hind  s  board  of 
directors,  including  the  independent  dirtxtors. 
must  find  that  the  fees  charged  under  the  acquiring 
fund's  advisory  contract  are  based  on  services  that 
are  not  duplicative  of  services  provided  under  am 
acquired  fund's  advisory  contract. 


1.  Benefits 

Proposed  rule  12dl-l  would  codify     .. 
our  orders  that  permit  a  fund  to  acquire 
an  unlimited  number  of  shares  of  a 
registered  money  market  fund.  The 
proposed  rule  would  retain  only  one 
condition  included  in  the  orders:  no 
sales  load,  distribution-related  fees,  or 
service  fees  could  be  imposed  on  the 
acquisition  of  money  market  fund 
shares  unless  the  adviser  waived  an 
equivalent  amount  of  its  fee.  The 
proposed  rule  would  not  limit  a  fund  to 
investing  25  percent  of  its  assets  in  a 
money  market  fund.  We  believe  that  any 
restrictions  on  an  acquiring  fund's 
investments  in  money  market  funds 
should  be  governed  by  the  fund's 
investment  policies  and  limitations, 
(Consequently,  the  proposed  rule  may 
provide  some  additional  flexibility  to 
certain  funds.  We  do  not  know  whether 
many  funds  are  likely  to  invest  more 
than  25  percent  of  their  assets  in  money 
market  funds  as  a  result  of  this  change, 
and  we  seek  comment  on  the  issue. 

Under  the  proposed  rule,  funds  also 
would  be  allowed  to  invest  in  money 
market  funds  advised  by  a  different 
adviser.  We  believe  that  this  would 
allow  all  funds,  particularly  small  funds 
without  a  money  market  fund  in  their 
fund  group,  the  opportunity  currently 
available  to  large  funds  to  acquire 
money  market  fund  shares.  This  might 
allow  smaller  funds  to  be  more 
competitive  with  larger  funds.  We  seek 
comment  on  whether  many  funds  are 
likely  to  invest  in  money  market  hinds 
outside  their  fund  group,'^' 

Proposed  rule  12dl-l  also  would 
codifv'  our  orders  permitting  funds  to 
invest  cash  in  unregistered  money 
market  hinds  that  comply  with  rule  2a- 
7.  The  proposed  rule  would  require  the 
acquiring  fund  to  "reasonably  believe" 
that  the  unregistered  money  market 
fund  operates  in  compliance  with  rule 
2a-7,  complies  with  certain  provisions 
of  the  Act,'^-'  as  well  as  other 
requirements.  This  standard  is  slightly 
different  than  the  condition  in  our 
exemptive  orders,  which  requires  the 
acquired  fund's  compliance  with  rule 
2a-7  and  certain  provisions  of  the  Act. 
An  acquiring  fund  could  "reasonably 
believe"  that  an  acquired  fund  is 
complying  with  these  provisions  even  if 
there  is  a  minor  or  inadvertent  violation 
of  one  by  the  acquired  fund.  In  those 
circumstances,  the  violation  would  not 


'-''  The  other  i  oiuiilions  included  in  our 
•■\emptive  orders  are  addressed  by  requirements 
under  the  A(  t  and  rules  thereunder.  Thus,  we  do 
not  believe  that  anv  benefits  or  costs  are  associated 
with  elinnnating  those  ccmditions  in  the  proposed 
rule 

'  '-■  See  supra  note  1 19. 
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cause  the  acquiring  fund  to  lose  its 
exemption,  while  a  strict  standard  of 
compliance  could  result  in  the  acquiring 
fund's  loss  of  the  exemption.  The 
proposed  rule  does  not  include  certain 
conditions  imposed  in  the  orders  that 
we  believe  are  addressed  by  other 
provisions  of  the  Act  or  rules 
thereunder,  and  with  which  the 
unregistered  fund  would  have  to 
comply. 

Proposed  rule  12dl-2  would  codify 
our  exemptive  orders  that  permit  an 
affiliated  fund  of  funds  to  acquire 
securities  issued  by  a  fund  in  a  different 
fund  group  under  section  12(d)(1)(F)  or 
12(d)(1)(A).  The  proposed  rule  also 
would  permit  an  affiliated  fund  of  funds 
to  acquire  securities  not  issued  by  a 
fund.  An  affiliated  fund  of  funds  that 
invests  in  another  fund  under  section 
12(d)(1)(A)  or  (F)  could  acquire  no  more 
than  3  percent  of  the  shares  of  any 
acquired  fund  in  a  different  fund  group. 
An  acquiring  fund  that  invests  in 
securities  issued  by  a  fund  in  a  different 
group  under  section  12(d)(1)(A)  could 
invest  no  more  than  5  percent  of  its 
assets  in  any  one  fund  in  a  different 
group,  or  10  percent  of  its  assets  in 
funds  in  a  different  group  (or  groups)  in 
the  aggregate.  A  fund  that  acquires 
securities  under  section  12(d)(1)(F) 
would  not  be  limited  in  the  amount  of 
assets  it  could  invest  in  funds  in  a 
different  fund  group.  The  acquiring 
fund  would,  however,  be  limited  to 
charging  a  1 V2  percent  sales  load  on  its 
shares,  subject  to  voting  restrictions 
with  respect  to  acquired  fund  securities, 
and  limited  in  the  amount  of  an 
acquired  fund's  securities  it  could 
redeem  in  any  period  of  less  than  30 
days. '2 ^  The  proposed  rule  would  allow 
funds  to  choose  from  one  of  two  sets  of 
conditions  under  which  they  may  invest 
in  funds  outside  the  fund  group.  We 
believe  that  there  may  be  benefits  to 
permitting  funds  the  ability  to  invest 
under  either  section,  whichever  may  be 
more  beneficial  to  the  fund,  and  we  seek 
comment  on  this  issue. 

Proposed  rule  12dl-3  codifies  the 
exemptive  orders  we  have  issued 
permitting  funds  relying  on  section 
12(d)(1)(F)  to  charge  a  sales  load  in 
excess  of  1 V2  percent,  provided  the 
aggregate  sales  load  and  distribution 
fees  on  acquiring  and  acquired  fund 
shares  are  not  excessive  under  the 
NASD  Sales  Charge  Rule.  This 
exemption  also  would  be  available  to  an 
affiliated  fund  of  funds  relying  on 
proposed  rule  12dl-2  to  invest  in  funds 
in  a  different  fund  group. '^4  ^e  seek 


comment  on  the  benefits  and  costs  of 
this  proposal. 

We  anticipate  that  funds  and  their 
shareholders  would  benefit  from  the 
proposed  rules.  As  discussed  above, 
funds  increasingly  have  sought 
exemptive  orders  (which  the 
Commission  has  granted)  to  engage  in 
most  of  the  activities  the  proposed  rules 
would  permit.  The  application  process 
involved  in  obtaining  exemptive  orders 
imposes  direct  costs  on  funds,  including 
preparation  and  revision  of  an 
application,  as  well  as  consultations 
with  the  staff.  The  proposed  rules 
would  benefit  funds  and  their 
shareholders  by  eliminating  the  direct 
costs  of  applying  to  engage  in  activities 
permitted  under  the  rule.'^^  The 
proposed  rules  would  further  benefit 
funds  by  eliminating  the  uncertainty 
that  a  particular  applicant  might  not 
obtain  relief  to  engage  in  the  activities 
permitted  under  the  proposed  rules. 

The  exemptive  application  process 
also  involves  other  indirect  costs.  Funds 
that  apply  for  an  order  to  permit 
additional  investments  forego  beneficial 
investments  until  they  receive  the  order, 
while  other  funds  forego  the  investment 
entirely  rather  than  seek  an  exemptive 
order  because  the  cost  would  exceed  the 
anticipated  benefit  of  the  investment. 
Eliminating  direct  and  indirect  costs  of 
the  proposed  activities  also  eliminates 
factors  that  discriminate  against  smaller 
funds,  for  which  the  cost  of  an 
exemptive  application  consistently 
exceeds  the  potential  benefit. 

2.  Costs 

We  do  not  believe  that  the  proposed 
rules  would  impose  mandatory  costs  on 
any  fund.  As  discussed  above,  the  rules 
are  exemptive,  and  we  believe  that  no 
fund  would  rely  on  any  of  them  if  the 
benefits  did  not  outweigh  the  costs  of 
relying  on  the  rule. 

We  believe  the  costs  of  relying  on  the 
proposed  rules  would  be  the  same  as  or 
less  than  the  costs  to  a  fund  that  relies 
on  an  existing  «xemptive  order  because 


^^^  See  supra  no\e  114. 

•'"  See  supra  note  123  and  accompanying  text. 


'25  For  example,  in  calendar  years  2001  and  2002. 
24  funds  sought  exemptive  relief  to  invest 
uninvested  cash  and/or  cash  collateral  fi"om 
securities  lending  activities  in  money  market  funds, 
and  8  of  those  funds  also  sought  exemptive  relief 
to  invest  cash  collateral  in  unregistered  money 
market  funds.  In  the  past  5  years,  13  funds  investing 
in  other  funds  in  the  same  fund  group  in  reliance 
on  section  12(d)(1)(G)  have  sought  exemptive  relief 
to  invest  in  securities  other  than  government 
securities  or  short-term  paper.  During  that  time,  1 1 
funds  investing  in  other  funds  in  reliance  on 
section  12(d)(1)(F)  have  sought  exemptive  relief  to 
charge  a  sales  load  greater  than  1  ''^  percent,  subject 
to  the  NASD  Sales  Charge  Rule.  The  cost  to  a  fund 
for  submitting  one  of  these  applications  ranges  from 
approximately  $7,000  to  $67,000.  These  figures  are 
based  on  conversations  with  attorneys  and  fund 
employees  who  have  been  involved  in  submitting 
applications  to  the  Commission. 


each  of  the  proposed  rules  includes  the 
same  or  fewer  conditions  than  existing 
orders  that  provide  equivalent 
exemptive  relief. '^"^  As  noted  earlier,  we 
assume  a  fund  would  only  bear  the  costs 
of  obtaining  and  complying  with  an 
order  if  the  benefits  of  the  order 
outweighed  those  costs. 

The  rule  will  affect  different  types  of 
funds  in  different  ways.  For  a  fund  that 
has  not  sought  and  would  not  seek 
exemptive  relief  from  the  statute,  the 
proposed  rules  would  have  no  effect. 
For  a  fund  that  currently  relies  on  an 
exemptive  order  there  may  be  one-time 
"learning  costs"  in  determining  the 
difference  between  the  order  and  the 
rule.  After  making  this  determination, 
the  costs  of  relying  on  any  of  the  rules 
would  be  the  same  as  or  less  than  the 
costs  of  relying  on  an  order  providing 
similar  exemptive  relief.  In  addition,  a 
fund  that  currently  relies  on  an 
exemptive  order  could  satisfy  all  the 
conditions  of  any  of  the  proposed  rules 
that  provide  similar  exemptive  relief 
without  changing  its  operation.  In  the 
case  of  rule  12dl-l,  the  fund  would 
simply  be  satisfying  conditions  that  are 
no  longer  required. 

A  fund  that  has  not  relied  on  an 
exemptive  order  and  that  intends  to  rely 
on  one  of  the  proposed  rules  in  the 
future  would  have  to  determine  how 
that  rule  fits  into  the  fund's  business 
model  and  the  potential  costs  associated 
with  complying  with  the  rule. 
Nevertheless,  if  the  Commission  never 
promulgated  the  rule,  those  funds 
would  bear  the  same  costs  if  they 
considered  applying  for  an  exemptive 
order.  Moreover,  in  the  absence  of  the 
proposed  rules,  if  these  funds  applied 
for  exemptive  orders  and  obtained  them, 
their  total  costs  would  be  the  same  as  or 
greater  than  the  costs  associated  with 
the  proposed  rules. 

B.  Proposed  Amendments  to  Forms  N- 
lA,  N-2,  N-3,  N-4,  and  N-6 

Forms  N-lA,  N-2,  and  N-3  currently 
do  not  require  registered  funds  to 
disclose  information  regarding  the 
expenses  associated  with  acquired 
funds.  The  proposed  amendments  to 
Form  N-lA  would  require  a  registered 


'■^'' Under  the  current  system,  a  fund  could  obtain 
the  proposed  relief  by  obtaining  an  exemptive  order 
and  complying  with  the  conditions  in  the  order, 
and  a  fund  incurs  costs  in  obtaining  exemptive 
relief  under  this  svstem.  Our  analysis  compares  the 
costs  a  fund  would  bear  to  comply  with  the 
proposed  rules  with  the  costs  a  fund  would  bear 
under  the  current  system  to  obtain  equivalent 
exemptive  relief.  Because  the  conditions  in  the 
proposed  rules  are  the  same  or  less  onerous  than 
the  conditions  in  the  exemptive  orders,  the  costs 
discussed  in  this  section  primarily  are  costs  that  a 
fund  would  bear  to  obtain  an  exemptive  order  and 
comply  with  its  conditions. 
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open-end  fund  that  invfst.^i  in  other 
hinds  to  include  a  hne  item  in  its  fee 
table,  under  the  fund  s  annual  operating 
expenses,  that  lists  the  a^regate  fees 
and  costs  of  acquired  funds  The 
proposed  amendment  to  Form  \'-2 
would  require  registered  closed-end 
funds  that  invest  in  other  funcis  tn 
provide  the  same  disclosure  The 
proposed  amendment  to  Form  N-3 
would  require  the  same  dis(:!osur^'  for 
separate  accounts  organized  as 
management  investment  companies  that 
offer  variable  annuity  contracts  The 
proposal  includes  instructions  on 
calculating  the  fees  and  operating  costs 
of  acquired  funds.  The  calculation 
would  aggregate  indirect  operating 
expenses  of  acquired  funds  and 
transaction  costs  and  express  them  as  a 
pet\:entage  of  average  net  assets  of  the 
acquiring  fund 

Form!>  N'-4  and  N-fi  (  urrentlv  i>'(|iiirt' 
separate  accounts  organized  .t>  1  IT'>  th.it 
offer  variable  annuity  and  variable  life 
contracts,  respectively,  to  disclose  the 
range  of  minimum  anil  ma.ximum 
operating  expenses  ot  th*'  portfolio 
companies  in  which  the\  iiut'st   Ti'i>' 
proposf-d  amendment  to  cai  h   il  th•■^^' 
forms  would  requirf  a  it'parat*'  ai  (  ount 
organized  as  a  ITT  that  iiueits  in  a 
portfolio  company  that  itself  invests  in 
other  funds,  to  include  the  portfolio 
company's  costs  of  investing  in  other 
funds  in  the  portfolio  company's 
operating  exp^'nses  disclosed  in  the  N- 
4  or  N-b  fee  table. 

1.  Benefits 

Under  current  disclosure 
requirements,  a  funds  shareholders  may 
not  understand  the  ff■^■s  and  operating 
costs  of  a  funds  investment  in  acquired 
funds,  costs  that  investors  bear 
indirectly  We  believe  that  the  proposed 
amendments  to  Forms  N-IA.  N-2,  N-3, 
N— 4,  and  N-€  would  enable 
shareholders  to  better  understand  the 
expenses  that  relate  to  acquired  funds, 
and  provide  investors  the  means  to 
compare  directly  the  t:osts  of  investing 
in  alternative  funds  of  funds,  or  thf 
costs  of  investing  in  a  fund  of  funds  to 
a  more  traditional  fund.  The  increased 
transparency  may  provide  further 
benefits  by  allowing  investors  to  choose 
funds  that  more  closely  reflect  their 
preferences  for  fees  and  performance. 
We  have  no  means  by  which  to  quantif\ 
tiiese  benefits,  however.  We  seek, 
comment  on  the  benefits  of  the 
proposed  amendments  (and  any 
alternatives  suggested  by  commenters) 
as  well  as  any  data  quantifv'ing  those 
benefits. 


2  Costs 

The  proposed  amendments  to  Forms 
N-IA.  N-2,  N-.H.  N-4.  and  N-6  would 
result  in  costs  to  registered  open-end 
and  closed-end  funds,  and  to  separate 
accounts  that  offer  variable  annuity  and 
variable  life  cimtracts,  which  may  be 
passed  on  to  those  funds'  shareholders. 
The  proposal  would  require  a  new 
disclosure  to  the  annual  operating 
expense  item  in  the  fee  table  for  funds 
that  invest  in  other  funds.  It  also  would 
require  separate  accounts  organized  as 
ITTs  that  offer  variable  annuity  and 
variable  life  lontracts  to  include  an 
additional  ex^)ens^■  in  its  calculation  of 
annual  [lortfolio  company  operating 
expenses   The  ( osts  of  the  proposed 
disclosures  would  include  both  internal 
costs  (for  attorneys  and  accountants)  to 
prepare  and  review  the  disclosure,  and 
external  costs  (tor  printing  and 
typesetting  the  disclosure) 

First,  with  respect  to  lonn-,  N-lA.  \- 
2,  and  N-:t.  the  proposed  disclosures 
would  add  a  single  line  item  to  tht'  fee 
table  till  tuiids  til, It  Mivest  111  other 
fund->    III  till'  1  mitext  ot  the  pro.^pectus, 
we  belie\  r  th.it  the  external  (osts  of 
includiiu4  this  .idditional  line  of 
dis(  losure  per  registered  fund  would  he 
mininiiil   With  respc(  t  to  Forms  N-4 
and  N-h   the  [iroposal  would  require 
registrants  lo  nu  hide  in  the  item  for 
annu.ii  pnrttoliM  i.omp.iiu'  operating 
expenses    uu  t>'es  and  expenses  of 
acquired  i.iuiipanies,  as  disclosed  in  the 
portfolio  company's  most  recent 
prospectus 

Second,  for  piu[ioses  of  the 
Paperwork  Reduction  Act,  (j)inniission 
staff  has  estiin.ited  th<it  the  disclosure 
requirement  loi  i  aK  ulating  the  line  item 
according  to  the  proposed  instructions 
would  add  up  to  7  hours  to  the  burden 
of(oinpKting  Forms  N-l.-\.  N-2.  and 
N-3   T'hus   ui'  estimate  that  the 
additional  annual  t  osl  ot  including  the 
line  item  pei  portfolio  would  equal 
$410  '-  "  Cioiiimission  staff  also  has 
estimated  that  including  the  additional 
item  in  the  disclosure  of  portfolio 
I  ompany  expenses  on  Forms  N-4  and 
N-t)  would  add  ajijiroximately  0.5  hours 
per  portfolio,  for  an  annual  i;ost  per 
portfolio  of  Sl.T.'-"  (Commission  staff 
estimates  that  there  are  224  fund  of 


'"Commission  staff  eMimated  the  cost  to  equal 
SIX  hours  for  an  intermediate-level  accountant  at 
$30  per  hour  to  perform  the  calculation  and  unt- 
hour  for  a  deput\tgeneral  counsel  at  $230  per  hour 
to  review  the  calculation  ((6  x  $30)  -f  (1  x  $230)  = 
S410). 

""Commission  staff  estimated  the  cost  to  equal 
one-half  hour  for  an  intermediate  level  accountant 
to  include  the  expense  item  in  the  calculation  The 
estimated  cost  is  based  on  the  following  calculation 
0.5  X  $30  =  $15. 


funds  portfolios.'^'*  Accordingly,  we 
estimate  that,  at  a  minimum,  the  total 
annual  internal  costs  of  complying  with 
the  proposed  form  amendments  would 
equal  $92,000.'  "'  In  addition. 
Commission  staff  estimates  that  half  the 
funds  registered  under  Forms  N-lA  and 
N-2  invest  in  other  funds,  and  5 
separate  accounts  (with  7  portfolios) 
registered  under  Form  N-3  invest  in 
other  funds  and  would  be  required  to 
make  the  proposed  disclosure  on  an 
annual  basis. '  "  For  purposes  of  the 
Paperwork  Reduction  Act  analysis. 
Commission  staff  has  estimated  that  on 
an  annual  basis,  registrants  file  (i)  initial 
registration  statements  covering  483 
portfolios  and  post  effective 
amendments  covering  6,542  portfolios 
on  Form  N-lA,  (ii)  234  initial 
registration  statements  and  38  post- 
effective  amendments  on  Form  N-2,  and 
(iii)  initial  registration  statements 
covering  12  portfolios  and  post-effective 
amendments  covering  152  portfolios  on 
Form  N-3.  In  addition,  (Commission 
staff  also  estimates  that  each  year,  157 
separate  accounts  file  initial 
registrations  and  1,242  separate 
accounts  file  post-effective  amendments 
on  Form  N-4,  and  50  separate  accounts 
file  initial  registrations  and  500  separate 
accounts  file  post-effective  amendments 
on  Form  N-6.' '-  Of  the  filings  on  Forms 
N-4  and  N-6.  Commission  staff 
estimates  that  half  the  separate  accounts 
invest  in  portfolio  companies  that 
themselves  invest  in  other  funds.  Thus, 
Commission  staff  estimates  that  the  cost 
of  tha  proposed  amendments  to  Forms 
N-IA.  N-2.  N-3,  N-1,  and  N-6  using 
the  calculation  in  the  proposed 
•nstructions  would  be  $1.5  million.'  '* 

We  do  not  know  the  number  of  funds 
that  would  be  likely  to  begin  investing 
in  other  funds  under  the  proposed  rules. 


'■"'The  eslimdii:  of  hind  nl  funds  portlulius  is 
based  on  inform.ition  g,ilhpr(>d  from  Vlnrningslar, 
Inc. 

'■'"The  estiiii.iti'  is  bdM^d  nn  the  Inliowing 
Ldlculdtioii;  224  purlfolius  •  S41U  =  S91.H40. 

'  "  Sff  I nfm  niili'.s  ni,  14S,  151.  dnd 
Hccompanving  text 

'  '-'Of  these  posl-i'ftpclive  anuindnipnts.  15(1  dre 
iipddtps  and  ,150  dre  additumdl  post-offectivp 
.inipiidmenls  ,Spparate  accounts  file  initial  post- 
pffuclivp  dmendmiinls  to  update  thpir  financial 
^Idtpments  diui  provide  anv  other  material  updates. 
The  ddditional  pust-pffet  live  amendments  generally 
dfp  filed  pursuant  to  Securities  Act  rule  485(b)  to 
make  non-material  changes  tn  the  registration 
sldtpnient  and  are  gfinerallv  more  limited  and  much 
simpler  In  prepare  than  post-effective  amendments 
filed  as  annual  updates  Wp  assume  that  registered 
funds  would  uu  liidp  the  proposed  disclosure  only 
in  a  post-pffe(  tivp  dinpndment  for  the  annual 
update 

'■  "The  estimate  is  based  on  the  following 
calculation:  ((483  +  6,542.'2)  x  S410)  ^■  ((234  -t-  38/ 
2  X  $410)  +  (7  separate  account  portfolios  x  $410) 
+  ((157  •►  1.242,'2)  ■  $15)  +  (200  separate  accounts/ 
2  X  S15)  =  $1,510,747  5. 


E-„^ I     D. 


n*__  /  \^^l 


1  nc  /  \A;,>^ri,>.-^., 
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Accordingly,  we  seek  comment  as  to 
how  many  funds  that  do  not  now  invest 
in  other  funds,  would  invest  in  funds 
under  the  proposed  rules  and  be 
required  to  report  the  expenses  of 
acquired  funds  under  the  proposed  form 
amendments. 

C.  Request  for  Comments 

The  Commission  requests  comment 
on  the  potential  costs  and  benefits 
identified  in  the  proposal  and  any  other 
costs  or  benefits  that  may  result  from 
the  proposal.  For  purposes  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996, "■*  we  also  request 
comment  regarding  the  potential  impact 
of  the  proposed  rule  on  the  economy  on 
an  annual  basis.  Commenters  are 
requested  to  provide  data  to  support 
their  views. 

V.  Paperwork  Reduction  Act 

Proposed  rule  12dl-l  would  impose 
a  new  "collection  of  information" 
requirement  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995."^  if 
adopted,  this  collection  of  information 
would  not  be  mandatory.  In  addition, 
the  Commission  is  proposing 
amendments  to  certain  forms  that 
currently  contain  "collection  of 
information"  requirements.  The  title  of 
the  new  collection  is  "Rule  12dl-l." 
The  titles  for  the  existing  collections 
are:  (i)  "Form  N-lA  imder  the 
Investment  Company  Act  of  1940  and 
Securities  Act  of  1933,  Registration 
Statement  of  Open-End  Management 
Companies;"  (ii)  "Form  N-2 — 
Registration  Statement  of  Closed-End 
Management  Investment  Companies;" 
(iii)  "Form  N-3 — Registration  Statement 
of  Separate  Accounts  Organized  as 
Management  Investment  Companies;" 
(iv)  "Form  N— 4 — Registration  Statement 
of  Separate  Accounts  Organized  as  Unit 
Investment  Trusts;"  and  (v)  "Form 
N-6 — Registration  Statement  of  Separate 
Accounts  Organized  as  Unit  Investment 
Trusts  that  Offer  Variable  Life  Insurance 
Policies."  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  luiless  it  displays  a 
currently  valid  control  number. 

The  Commission  has  submitted  these 
proposals  to  the  Office  of  Management 
and  Budget  ("OMB")  for  review  in 
accordance  with  44  U.S.C.  3507(d)  and 
5  CFR  1320.11.  OMB  has  not  yet 
assigned  a  control  number  to  the  new 
collection  for  proposed  rule  12dl-l. 


A.  Proposed  Rule  12dl-l 

Proposed  rule  12dl-l  would  permit  a 
fund  to  invest  in  registered  money 
market  funds  and  in  unregistered  money 
market  funds  that  meet  certain 
conditions  in  excess  of  the  limits  of 
section  12(d)(1).  A  registered  fund  may 
invest  in  an  um-egistered  money  market 
fund  as  long  as  the  unregistered  money 
market  fund  (i)  is  limited  to  investing  in 
the  types  of  securities  and  other 
investments  in  which  a  money  market 
fund  may  invest  under  rule  2a-7;  and 
(ii)  undertakes  to  comply  with  all  other 
requirements  of  rule  2a-7.  In  addition, 
the  acquiring  fund  must  reasonably 
believe  that  the  unregistered  money 
market  fund  (i)  operates  in  compliance 
with  rule  2a-7;  (ii)  complies  with 
sections  17(a),  (d),  (e),  18,  and  22(c)  of 
the  Act;  (iii)  has  adopted  procediu-es  to 
ensure  that  it  complies  with  these 
statutory  provisions;  and  maintains 
records  to  describe  those  procedures; 
(iv)  maintains  the  records  required 
imder  rules  31a-l(b)(l),  31a-l- 
l(b)(2)(ii),  31a-l(b)(2)(iv).  and  31a- 
1(b)(9)  under  the  Act;  and  (v)  preserves 
those  records  permanently,  the  first  two 
years  in  an  easily  accessible  place.  Rule 
2a-7  contains  certain  collection  of 
information  requirements.  In  addition, 
the  recordkeeping  requirements  under 
rule  31  are  collections  of  information. 
We  believe  that  this  exemptive  rule  will 
provide  funds  greater  options  for  cash 
management.  We  believe  that 
uiuegistered  money  market  funds  must 
comply  with  certain  collection  of 
information  requirements  for  registered 
money  market  funds  to  ensure  that 
uiuegistered  money  market  funds  have 
established  procedures  for  collecting  the 
information  necessary  to  make  adequate 
credit  reviews  of  securities  in  their 
portfolios,  as  well  as  other 
recordkeeping  requirements  that  will 
assist  the  acquiring  fund  (and 
Conunission  staff  in  its  examination  of 
the  unregistered  money  market  fund's 
adviser)  in  overseeing  the  unregistered 
money  market  fund. 

Based  on  exemptive  orders  issued  by 
the  Commission,  Commission  staff 
estimates  that  registered  funds  currently 
invest  in  35  unregistered  money  market 
funds  in  excess  of  the  limits  imposed  by 
section  12(d)(1). "^  Under  the  terms  of 
the  exemptive  orders,  those  imregistered 
money  market  funds  must  comply  with 
the  requirements  of  rule  2a-7. 
Commission  staff  also  estimates  that  4 


new  unregistered  money  market  funds 
would  be  established  each  year  that 
would  have  to  meet  the  requirements  of 
the  proposed  rule.  We  seek  comments 
on  these  estimates.  For  purposes  of  the 
Paperwork  Reduction  Act  requirements. 
Commission  staff  has  estimated  that  a 
registered  money  market  fund  each  year 
spends  an  average  of  approximately  539 
hours  of  professional  time  to  record 
credit  risk  analyses  and  determinations 
regarding  adjustable  rate  securities, 
asset-backed  securities  and  securities 
subject  to  a  demand  feature  or 
guarantee.  Commission  staff  also 
estimated  that  in  the  first  year  of 
operation  the  board  of  directors, 
counsel,  and  staff  of  a  new  registered 
money  market  fund  spend  38.5  hours  to 
formulate  and  establish  written 
procedures  for  stabilizing  the  fund's 
NAV  and  guidelines  for  delegating 
certain  of  the  board's  responsibilities  to 
the  fund's  adviser.i^^  Based  on  this 
estimate,  Commission  staff  estimates  the 
annual  hour  burden  of  the  proposed 
rule's  paperwork  requirements  for 
unregistered  money  market  fund 
compliance  with  rule  2a-7  would  be 
21,175  hours."8 

Rules  31a-l(b)(l),  31a-l(b)(2)(ii). 
31a-l(b){2)(iv),  and  31a-l(b)(9)  require 
registered  funds  to  keep  certain  records, 
which  include  journals  and  general  and 
auxiliary  ledgers,  including  ledgers  for 
each  portfolio  secvuity  and  each 
shareholder  of  record  of  the  fund.  Most 
of  the  records  required  to  be  maintained 
by  the  rule  are  the  type  that  generally 
would  be  maintained  as  a  matter  of  good 
business  practice  and  to  prepare  the 
unregistered  money  market  fund's 


""Pub.  L.  No.  104-113,  Title  II,  109  Stat.  163 
(1995). 

'"44  U.S.C  3501  to  3520. 


""This  estimate  may  be  understated  because 
applicants  generally  do  not  identify  the 
unregistered  money  market  hinds  in  which 
registered  hinds  will  invest,  and  exemptive  orders 
provide  relief  for  unregistered  rar  ney  market  funds 
that  may  be  organized  in  the  future. 


""These  estimates  were  included  in  the 
Commission's  most  recent  Paperwork  Reduction 
.\c\  submission  for  approval  of  the  collection  of 
information  burden  for  rule  2a-7  The  estimates  are 
based  on  discussions  with  individuals  at  money 
market  funds  and  their  advisers  who  responded  to 
a  random  survey  of  9  money  market  funds.  The 
actual  number  of  burden  hours  for  credit  risk 
analyses  and  determinations  regarding  adjustable 
rate  securities,  asset  backed  securities,  and 
securities  subject  to  a  demand  feature  or  guarantee 
may  vary  significantly  depending  on  the  type  and 
number  of  portfolio  securities  held  by  the 
individual  fund. 

In  addition,  in  its  Paperwork  Reduction  Act 
submission.  Commission  staff  estimated  that  in  a 
year,  only  03%  of  registered  money  market  funds 
spends  0.5  hours  to  record  board  determinations 
and  actions  in  response  to  certain  events  of  default 
or  insolvency,  and  to  notify  the  Commission  of  the 
event.  We  have  not  included  this  burden  estimate 
in  our  estimate  for  uru^istered  funds  because  0.3 
percent  of  35  unregistered  money  market  funds  is 
less  than  1. 

"*This  estimate  is  based  on  the  following 
calculation:  (35  unregistered  money  market  funds  x 
539  hours)  +  (4  new  unregistered  money  market 
funds  X  (539  +  38.5  hours)  =  21,175.  To  the  extent 
that  unregistered  money  market  funds  would  keep 
these  records  in  any  case  as  a  matter  of  good 
business  practice,  this  estimate  may  be  greater  than 
the  actual  annual  burden. 


I7.,..J— ,1     D. 
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financial  statements.  Accordingly. 
Commission  staff  estimates  that  the 
requirements  under  rules  Jld-l(b)(l). 
31a-l(b)(2)(ii),  31a-l(b)(2)(iv),  and  :na- 
1(b)(9)  would  not  impose  any  additional 
burden  because  the  costs  of  maintaining 
these  records  would  be  inc:urred  bv 
unregistered  money  market  funds  in  any 
case  to  keep  books  and  records  that  are 
necessarv  to  prepare  financial 
statements  for  shareholders,  to  prepare 
the  fund's  annual  income  ta,\  returns, 
and  as  a  normal  business  <  ustom. 

B  Forms  for  Registration  Statements 

We  are  proposing  amendments  to 
require  registered  open-end  and  cUised- 
end  funds,  and  separate  accounts 
organized  as  management  investment 
companies  that  invest  in  other  funds  to 
disclose  aggregate  fees  of  acquired 
funds.  The  disclosure  would  be  a  line 
item  appearing  under  the  item  for 
annual  operating  expenses  nf  the  fund. 
We  also  are  proposing  that  separatf 
accounts  organized  as  L'lTs  that  invest 
in  portfolio  companies  that  themselves 
invest  in  other  funds,  include  the  costs 
of  investing  in  those  other  funds  in  the 
disclosure  on  portfolio  companies' 
operating  expenses.  We  believe  that  the 
proposed  amendments  will  enable 
shareholders  to  understand  bt^tter  the 
expenses  of  acquired  funds  and  to 
compare  overall  costs  of  investing  in  a 
fund  (if  funds  with  the  costs  of  an 
alternative  fund  of  funds,  and  u  ifh  tht- 
costs  of  a  nu)re  traditional  fund. 

1    Form  \-lA 

Form  \-lA  (G.MB  Contml  No.  3235- 
0307).  including  the  proposed 
amendment,  contains  collection  ()f 
information  requirements.  The  likely 
respondents  to  this  information 
collection  are  open-end  tuiids 
registering  with  the  C'ommission  on 
Form  .\'-l.-\  Compliance  with  the 
disclosure  requirements  ot  fMirm  N-lA 
is  mandatorv'  Responses  tn  the 
disclosure  requirements  are  not 
confidential 

The  current  burden  tor  prf-panng  an 
initial  Form  N'-l.'K  filing  i-^  809  hours 
per  portfolio.  The  current  annual  hour 
burden  for  preparing  post-effective 
amendments  on  Form  \-l.^  is  101 
hours  per  portfolio  The  (^nmmis^ion 
estimates  that,  on  an  annual  basis, 
registrants  file  initial  registration 
statements  covering  483  portfolios,  and 
post-effet:tive  amendments  covering 
6,542  portfolios  on  Form  N-lA."'' 


Thus,  the  Commission  estimates  that  the 
current  total  annual  hour  burden  for  the 
preparation  and  filing  of  Form  xNI-1  A  is 
1.051,489  I-"' 

We  estimate  that  a  line  item  prepared 
according  to  the  proposed  instructions 
would  increase  the  hour  burden  per 
portfolio  per  filing  of  an  initial 
registration  or  a  post-effective 
amendment  to  a  registration  statement 
bv  7  hours  '■"  Commission  staff 
estimates  thai  '  ■  of  funds  rcjgistered 
under  Form  N-lA  invest  in  another 
fund,  and  would  be  required  to  make 
the  propiosed  disclosure.''*-  We  seek 
(  imiment  on  thest;  (estimates.  Thus,  if 
the  proposed  amendments  to  Form  N- 
lA  instructions  were  adopted,  the  total 
annual  hour  burden  for  all  funds  for 
preparation  and  tiling  of  initial 
registration  st,itrnieiits  and  post- 
effec:tive  amendments  to  Form  N-lA 
would  be  l,07f),0H0.'^' 

2.  Form  N-2 

Form  N-2  ((JMB  Control  No.  3235- 
002H).  ini, hiding  the  proposed 
aniendnient.  (  ontains  collection  of 
information  r(M|uirements.  The  likely 
respondents  to  this  information 
collec:ti(m  are  closed-end  funds 
registering  with  the  (lommission  on 
Form  N-2  (Compliance  with  the 
disclosure  requirements  of  Form  N-2  is 
niandator\    Responses  to  the  disclosure 
requirements  .ire  not  c:onfidential. 

The  current  burden  for  preparing  dn 
initial  Form  N-2  filing  is  544  7  hours 
per  fund.'  '■'  The  current  burden  for 
preparing  a  post-effective  amendment 
on  Form  N-2  is  103.7  hours. 
Commission  staff  estimates  that  an 
average  of  234  closed-end  funds  file  an 
initial  registration  statement  and  38  file 
a  post-effective  amendment  on  Form  N- 
2  each  year. '■''^  Thus,  the  (Commission 
estimates  that  the  current  annual  hour 
burden  for  preparing  an  N-2  is 
131,400. '*<' 


'  '■'  These  estimates  are  based  on  information  in 

the  (Commission  s  filing  liatabase  and  from 
Vluminsstdr  datdbd.ses  Thev  assume  that  of  the 
i,0"5  re^isti-reii   ipeii-end  funds.  179  registrants 
will  file  dn  iriilidl  registration  statement  and  2,423 
re^istranls  will  file  one  post-effective  amendment 


with  material  differences  each  year  with  an  average 
of  2.7  portfolios  per  registrant 

'"This  estimate  is  based  on  the  following 
calculation:  ((483  x  809)  +  (6.542  x  101)  = 
1.051,489).  The  total  annual  hour  burden  approved 
for  N-1,A  is  916,162  The  increase  over  the 
approved  annual  burden  is  due  to  an  increase  in  the 
number  of  registrants  filing  initial  registration 
statements  on  Form  N-lA. 

'*•  See  supra  note  119. 

'^-^This  is  based  on  information  in  the 
Commissions  database  of  Form  N-SAR  filings. 

'*^This  estimate  is  based  on  the  following 
calculation:  (1,051,489  +  (483/2  x  7)  +  (6,542/2  x 
7))  =  1.076,080). 

'*♦  Initial  registration  statements  and  post- 
effective  amendments  filed  on  Form  N-2  generally 
cover  only  one  portfolio. 

'**This  estimate  is  based  on  inform.iliuii  in  the 
Commission's  database 

'**This  estimate  is  based  on  the  following 
calculation  ((234  »  544  7)  ♦  |38  «  103  7)  = 


Commission  staff  estimates  that  it 
would  take  the  same  amount  of  time  to 
prepare  the  line  item  disclosure  in  Form 
N-2  as  it  would  to  prepare  the 
disclosure  in  Form  N-lA  (see  previous 
discussion).  As  with  funds  registered 
under  Form  N-IA.  we  are  assuming  that 
'  J  of  funds  registered  under  Form  N-2 
invest  in  another  fund,  and  would  be 
required  to  make  the  proposed 
disclosure.  We  seek  comment  on  those 
numbers.  Accordingly,  if  the  proposed 
amendments  to  Form  N-2  were 
adopted,  we  estimate  the  total  annual 
hour  burden  for  all  funds  for 
preparation  and  filing  of  initial 
registration  statements  and  post- 
effective  amendments  to  Form  N-2 
would  be  132,352.'-'^ 

3.  Form  N-3 

Form  N-3  (OMB  Control  No.  3235- 
0316),  including  the  proposed 
amendment,  contains  collection  of 
information  requirements.  The  likely 
respondents  to  this  information 
collection  are  separate  accounts 
organized  as  management  investment 
companies  registering  with  the 
("ommission  on  Form  N-3.  Compliance 
with  the  disclosure  requirements  of 
Form  N-3  is  mandatory.  Responses  to 
the  disclosure  requirements  are  not 
confidential. 

The  current  burden  for  preparing  an 
initial  Form  N-3  filing  is  915.2  hours 
per  portfolio.  The  current  burden  for 
preparing  a  post-effective  amendment 
on  Form  N-3  is  150.4  hours  per 
portfolio.  (Commission  staff  estimates 
that  3  initial  registrations  and  38  post 
effective  amendments  are  filed  annually 
with  an  average  of  4  portfolios  per 
filing,  for  a  total  of  12  portfolios  covered 
by  initial  registrations  and  152 
portfolios  covered  by  post-effective 
amendments  annually.'''*^  Thus,  the 
Commission  estimates  that  the  current 
annual  hour  burden  for  preparing  an  N- 
3  is  33,843.'''" 

We  estimate  that  it  would  take  the 
same  amount  of  time  to  prepare  a  line 
item  according  to  the  proposed 
instructions  in  Form  N-3,  as  in  Forms 
.N-lA  and  N-2.  Thus  we  estimate  the 


131.400.41.  The  Intdl  dnnudi  hour  burden  approved 
for  Form  N-2  is  80,148  h  The  increase  is  due  to  an 
increase  in  the  number  of  initial  registration 
statements  filed  on  Form  N-2, 

"'This  estimate  is  based  on  the  following 
calculation:  (131.400  ♦  1234/2  x  7)  +  (38/2  x  7|  = 
132.352) 

'•■•"This  estinidlf  is  based  on  information  in  the 
Commission  s  database 

'''"This  estimate  is  based  on  the  following 
1  altuldlion   (12  portfolios  x  915.2)  +  (152  portfolios 
'  l!i0  4  hours)  =  33,843  2   The  total  annual  hour 
burden  approved  for  Form  N-3  is  36.096.  The 
ilw  rease  is  due  to  ,i  decrease  in  the  numl)er  of  post- 
effective  dinendmerits  filed  on  Form  N-3. 


"IR^AS 
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proposed  line  item  would  increase  the 
hour  burden  per  portfolio  per  filing  of 
an  initial  registration  or  a  post-effective 
amendment  to  a  registration  statement 
by  7  hours.  15"  Commission  staff 
estimates  that  5  registrants  with  7 
portfolios  registered  on  Form  N-3  invest 
in  another  fund,  and  would  be  required 
to  make  the  proposed  disclosure.' ^^  We 
seek  comment  on  these  nimibers.  Thus, 
if  the  proposed  amendments  to  Form  N- 
3  instructions  were  adopted,  the 
Commission  estimates  that  the  total 
annual  hour  burden  for  all  funds  for 
preparation  and  filing  of  initial 
registration  statements  and  post- 
effective  amendments  to  Form  N-3 
would  be  33,934.1" 

4.  Form  N— 4 

Form  N-4  (OMB  Control  No.  3235- 
0318),  including  the  proposed 
amendments,  contains  collection  of 
information  requirements.  The  likely 
respondents  to  this  information 
collection  are  separate  accounts 
organized  as  UITs  that  offer  variable 
annuity  contracts  registering  with  the 
Commission  on  Form  N-4.  Compliance 
with  the  disclosiue  requirements  of 
Form  N-4  is  mandatory.  Responses  to 
the  disclosure  requirements  are  not 
confidential. 

The  current  burden  for  preparing  an 
initial  registration  on  Form  N— 4  is  273.2 
hours  per  separate  account.  The  current 
annual  burden  for  preparing  a  post- 
effective  amendment  on  Form  N-4  is 
195  hours  per  separate  account. 
Commission  staff  estimates  that  an 
average  of  157  separate  accounts 
organized  as  UITs  that  offer  variable 
annuity  contracts  file  an  initial 
registration  statement  and  1,242  file  a 
post-effective  amendment  on  Form  N— 4 
each  year.i''3  Thus,  the  Commission 
estimates  that  the  current  annual  hour 
burden  for  preparing  an  N-4  is 
285,082.15" 

Commission  staff  estimates  that  it 
would  take  V2  hour  to  include  in  the 
disclosure  of  total  annual  portfolio 
company  oper&ting  expenses,  the  line 
item  from  the  portfolio  company's 
prospectus  disclosing  acquired  fund 
fees  and  expenses.  We  estimate  that  V2 
of  separate  accounts  registering  on  Form 


'■■"Sep  supra  note  127. 

'-''  This  estimate  is  based  on  information  in  the 
Commission's  database  of  Form  N-SAR  filings. 

'''^  This  estimate  is  based  on  the  following 
calculation:  33.843  +  (7  x  7)  +  (12/2  x  7)  =  33,934. 

''■'This  estimate  is  based  on  information  in  the 
Commission's  database. 

'■"•This  estimate  is  based  on  the  following 
calculation:  (157  x  273.2)  +  (1242  x  195)  = 
285.082.4.  The  total  annual  hour  burden  approved 
for  Form  N-4  is  300,292.  The  decrease  is  due  to  a 
decrease  in  the  number  of  registrants  filing  post- 
effective  amendments  on  Form  N-4. 


N— 4  invest  in  portfolio  companies  that 
invest  in  other  funds,  and  would  be 
required  to  make  the  proposed 
disclosure.  155  We  seek  comment  on 
those  numbers.  Accordingly,  if  the 
proposed  amendments  to  Form  N— 4 
were  adopted,  the  total  annual  hour 
burden  for  all  funds  for  preparation  and 
filing  of  initial  registration  statements 
and  post-effective  amendments  to  Form 
N-4  would  be  285,432.156 

5.  Form  N-6 

Form  N-6  (OMB  Control  No.  3235- 
0503),  including  the  proposed 
amendments,  contains  collection  of 
information  requirements.  The  likely 
respondents  to  this  information 
collection  are  separate  accounts 
organized  as  UITs  that  offer  variable  life 
insurance  contracts  registering  with  the 
Commission  on  Form  N-6.  Compliance 
with  the  disclosure  requirements  of 
Form  N-6  is  mandatory.  Responses  to 
the  disclosure  requirements  are  not 
confidential. 

The  current  burden  for  preparing  an 
initial  registration  on  Form  N-6  is  765 
hours.  The  current  annual  burdens  for 
preparing  a  post-effective  amendment 
for  an  annual  update  cmd  an  additional 
post-effective  amendment  on  Form  N-6 
are  65  hours  and  10  hours, 
respectively.  1 5 ''  Commission  staff 
estimates  that  an  average  of  50  initial 
registration  statements.  150  post- 
effective  amendments  for  an  annual 
update,  and  350  additional  post- 
effective  amendments  will  be  filed  by 
variable  life  insurance  policies  issued 
by  separate  accounts  on  Form  N— 6  each 
year.i5H  Thus,  the  Commission  estimates 
that  the  current  annual  hour  burden  for 
preparing  Form  N-6  is  51,500.i5s 

Commission  staff  estimates  that  it 
would  take  Vi  hour  to  include  in  the 
disclosure  of  total  annual  portfolio 
company  operating  expenses,  the  line 
item  ft-om  the  portfolio  company's 
prospectus  disclosing  acquired  fund 
fees  and  expenses.  We  estimate  that  "2 


•^sCommission  staff  estimates  thai  each  portfolio 
would  be  required  to  include?  the  disclosure  either 
in  one  initial  registration  or  post-effective 
amendment  each  year. 

'^*This  estimate  is  based  on  the  following 
calculation:  (285,082.4  +  (157,'2  x  0.5)  +  (1,242/2  x 
0.5)  =  285,432.2), 

'^'The  hour  burden  for  filing  additional  post- 
effective  amendments  is  significantly  less  than  that 
for  the  post-effective  amendment  for  the  annual 
update.  See  supra  note  132. 

'■■"This  estimate  is  based  on  information  in  the 
Commission's  database. 

'■■'This  estimate  is  based  on  the  following 
calculation:  (50  x  765)  *  (150  x  65]  ■^  (350  x  10) 
=  51,500).  The  total  annual  hour  burden  approved 
for  Form  N-6  is  61,135.  The  approved  burden  was 
based  on  estimates  of  filings  at  the  time  Form  N- 
6  was  proposed,  and  was  nut  based  on  actual  form 
filings. 


of  separate  accounts  registering  on  Form 
N-6  invest  in  portfolio  companies  that 
invest  in  other  funds,  and  would  be 
required  to  make  the  proposed 
disclosure,  i*^'*  We  seek  comment  on 
those  numbers.  Accordingly,  if  the 
proposed  amendments  to  Form  N-6 
were  adopted,  the  total  annual  hour 
burden  for  all  funds  for  preparation  and 
filing  of  initial  registration  statements 
and  post-effective  amendments  to  Form 
N-6  wouldbe51,550.if'i 

C.  Request  for  Comments 

Pursuant  to  44  U.S.C.  3506(c)(2)(B). 
the  Commission  solicits  comments  to: 
(i)  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (ii)  evaluate  the 
accuracy  of  the  Commission's  estimate 
of  the  burden  of  the  proposed 
collections  of  information;  (iii) 
determine  whether  there  are  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  and 
(iv)  evaluate  whether  there  are  ways  to 
minimize  the  burden  of  the  collections 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Persons  wishing  to  submit  comments 
on  the  collection  of  information 
requirements  of  the  proposed  rules  and 
form  amendments  should  direct  them  to 
the  Office  of  Management  and  Budgei, 
Attention  Desk  Officer  for  the  Securities 
and  Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
Room  10102,  New  Executive  Office 
Building,  Washington.  DC  20503,  and 
should  send  a  copy  to  Jonathan  G,  Katz, 
Secretary',  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609,  with 
reference  to  File  No.  S7-18-03.  OMB  is 
required  to  make  a  decision  concerning 
the  collections  of  information  between 
30  and  60  davs  after  publication  of  this 
Release:  therefore  a  comment  to  OMB  is 
best  assured  of  having  its  full  effect  if. 
OMB  receives  it  within  30  days  after 
publication  of  this  Release.  Requests  for 
materials  submitted  to  OMB  by  the 
Commission  with  regard  to  these 
collections  of  information  should  be  in 
writing,  refer  to  File  No.  S7-18-03.  and 
be  submitted  to  the  Securities  and 
Exchange  Commission,  Records 


"'"Cimimission  staff  estimates  that  each  [xjrtfolio 
would  be  required  to  include  the  disclosure  either 
in  an  initial  registration  or  posl-effeclive 
amendment  each  year 

"''  This  estimate  is  based  on  the  following 
calculation:  (51.500  *  (50/2  x  0.5)  *  (150'2  «  0.5) 
=  51,5501 
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Manaot-ment.  Office  of  Filings  and 
InformatKjn  Services,  450  Fifth  .Street, 
NW.,  Washington,  DC  20549 

VI.  Consideration  of  Promotion  of 
Efficiency.  Competition  and  Capital 
Formation 

Section  _'((  )  of  thf  Invv-stment 
(,;ompdnv  Art  requiffs  tht-  Conuni^sioii. 
when  engaging  in  rulemaking  that 
requires  it  to  consider  or  determine 
whether  an  action  is  necessary  or 
appropriate^  in  the  puhlit:  interest,  tn 
consider  whether  the  actK^n  will 
promote  efficiency,  competition,  and 
capital  formation. '"-' 

.-\   Proposed  Rules  I2<ll-1.  IJdl-J.nnd 
Udl-.i 

Proposed  rules  12dl-l.  12dl-2.  and 
12dl-H  will  expand  the  circuni -stances 
in  which  funds  can  invest  in  other 
hinds  without  first  obtaining  an 
exemptive  order  from  the  (^ommi^sidn. 
whi(  h  c:an  be  c:ostlv  and  time- 
c:onsuming.  We  anticipate  that  the 
proposed  rules  will  promote  elti(  lem  \ 
and  competition.  Proposed  rule  ]2dl-l 
would  permit  funds  to  accjuire  shares  nf 
monev  market  fund>  in  the  same  or  in 
a  different  fund  group  in  exf;ess  of  the 
limitations  in  section  12(d)n)  This 
exemption  should  allow  funds. 
particularK'  small  funds  without  a 
monev  market  fund  in  their  complex,  to 
allocate  their  uninvested  cash  more 
efficientU  and  therebv  inc  rease 
competition  among  funds   Proposed 
rule  12dl-2  would  permit  an  affiliated 
fund  of  funds  to  acquire  limiteri 
amounts  of  securities  issued  In  hinds 
outside  the  same  fund  grfuip  and 
securities  not  issued  bv  a  fund,  as  well 
as  permit  a  traditional  equity  or  bond 
fund  to  invest  in  fund>  within  the  same 
fund  complex.  We  believe  \\\a\  this 
expansion  of  investment  opportunities 
also  will  permit  funds  to  allocate  their 
investments  more  effii:iently  The  effects 
of  the  proposed  rules  on  capital 
formation  are  unclear 

B  Propunfd  Amendmt'nts  tu  Forms  A/- 
lA.  \'-2.  N-3.  \-4.  and  \'-6 

The  proposed  form  amendments  are 
intended  to  provide  better  transparency' 
for  fund  shareholders  with  respec  t  to 
the  costs  of  investing  m  funds  of  funds 
The  enhanced  disclosure  requirements 
would  provide  shareholders  with 
greater  access  to  information  regarding 
the  indirec:t  costs  thev  bear  when  a  fund 
in  which  they  invest  purchases  shares  r}f 
other  funds.  This  information  should 
promote  more  efficient  allocation  of 
investments  bv  investtjrs  and  more 
efficient  allocation  of  assets  among 


competing  funds  because  investors  may 
compare  and  choose  funds  based  on 
their  [)referen(>'s  for  cost  more  easilv. 
The  proposed  amendments  may  also 
improve  (  ompetition,  as  enhanced 
disclosure  mav  prompt  funds  \o  provide 
improved  prodiK  ts  .:nd  services  that 
nia\  have  ,i  greater  ,i[)peal  to  better- 
informed  uuestors   Enhanced 
disclosure  ,ilso  ma\  prompt  acquiring 
funds  to  invest  in  accjuired  funds  with 
lower  costs,  FinalU  .  the  effects  of  the 
proposed  amendments  on  capital 
formation  are  unclear   Although,  as 
noted  above,  we  believe  that  the 
proposed  .imendments  would  benefit 
investors,  the  magnitude  ot  the  effer:t  cjt 
(he  proposed  amendments  on  efficieni  v. 
(omfietition.  and  (  apital  formation  is 
diffii  ult  to  (|u.iiitif\ .  p.irticularlv  given 
that  most  hinds  do  not  (  urrently 
provide  the  t\pe  of  disclosure 
contemplated  by  the  proposed 
amendments. 

\V>'  rei|uest  (omment  on  whether  the 
[)riipi)-,ed  rules  .uul  form  amendments,  if 
adopted,  would  [innuote  etficiencv. 
(ompetition.  and  i  apit.il  forination    We 
also  request  comment  on  whether  the 
proposed  rules  and  form  amendmemts.  if 
ad()[)ted,  woulii  impose  a  burden  on 
I  ompetition   liomiiienters  <ire  re()U(»sted 
to  provide  empirii  al  data  and  other 
factual  support  for  their  views,  if 
possible 

VII.  Summary  of  Initial  Regulators- 
Flexibility  ,\nalvsis 

We  ha\e  prepared  ,in  liuti.il 
Regulatorv  ITexibilitv  AnaUsis 
CIRFA")  uiuler  5  l'  S  C  hO.j  regarding 
proposed  rules  12d  1    1    1 2d  1-2,  and 
12dl-3.  and  propo>ed  amendments  to 
Forms  N-IA.  N-2,  N-3.  N-4,  and  N-H 
under  the  Investment  (J>mpanv  .^ct, 
The  fiilliiwiug  >uuiinarizes  the  IRFA. 
T\\f  IKF.\  --uninMnzes  the  reasons, 
ob|e(  tives.  .ind  leyal  basis  for  the 
proposed  rules  and  form  amendments 
The  IRF.-\  also  discusses  the  effect  of  the 
pro[)osed  rules  and  form  .unendments 
on  small  entities  The  staff  estimates, 
based  upon  (  jmiinission  filings,  that 
there  are  .ipproximately  5,025  active 
registered  funds  and  4H  business 
lif'velopment  companies,  of  which 
ap[;roximatel\  204  and  2H  are  small 
entities,  respectivelv  "'  The  staff 


estimates  that  few,  if  any.  registered 
separate  accounts  are  small  entities. 
Funds  that  are  small  entities,  like  other 
funds,  may  rely  on  the  proposed  rules 
if  thev  satisfy  the  conditions.  Under  the 
proposed  form  amendments,  a  fund  that 
invests  in  another  fund  would  be 
required  to  disclose  the  aggregate 
expenses  of  acquired  funds. 

We  believe  that  the  proposed  rules 
would  have  little  impact  on  small 
entities.  Like;  other  funds,  small  entities 
would  be  affected  by  the  proposed  rules 
only  if  they  determined  to  use  the 
exemptions  provided  under  the 
proposed  rules.  Few  small  entities  have 
applied  for  relief  to  engage  in  the 
activities  tfiat  would  be  permitted  under 
the  proposed  rules.""'  The  proposed 
amendments  to  Forms  N-lA  and  N-2 
would  likely  have  a  greater  impact  on 
small  entities. 

As  noted  above,  compliance  with  the 
proposed  rules  is  voluntary,  and 
therefore  the  proposed  rules  would  not 
impose  mandator}  reporting  or 
recordkeeping  requirements  and  would 
nol  materially  increase  other 
compliance  requirements.  No  federal 
rules  duplicate  or  conflict  with  the 
proposed  rules.  The  Commission  is 
seeking  comment  on  the  proposed 
amendments  to  Forms  N-IA.  N-2.  N-3, 
N^.  and  N-fii.  (Commission  staff  has 
estimated  that  the  burden  per  small 
fund  portfolio  would  be  up  to  7  hours, 
at  a  cost  of  S4  10."*'"'  Assuming  half  of 
small  funds  invest  in  other  funds  and 
were  required  to  comply  with  the  form 
amendments,  we  estimate  the  annual 
disclosure  cost  for  small  entities  would 
be  593.685.  "•'■ 

We  have  considered  significant 
alternatives  that  would  accomplish  the 
stated  objective,  while  minimizing  any 
significant  adv(;rse  impact  on  small 
entities.  We  considered:  (a)  Differing 
compliance  or  reporting  requirements  or 


1  =1  1   S  C  80a-2(c). 


*''^  For  purposes  of  the  Regulatory  Flexibility  .^tt. 
<)  fund  is  a  small  entity  if  the  fund,  together  with 
other  funds  in  the  same  group  of  related  funds,  h.is 
net  assets  of  S50  million  or  less  as  of  the  end  ol 
its  most  recent  Fiscal  year.  Rule  0-10  |1 7  (!f  R 
270.0-10|.  The  number  of  small  entities  is  derived 
from  analyzing  information  from  databases  such  as 
Morningstar.  Inc  and  Lipper.  Some  or  all  of  these 
entities  may  contain  multiple  series  or  portfolios, 
which  are  also  small  entities. 


"■'  II  thr  1  nil's  wcT"  ciiinpli'd  miifi!  small  entities 
■11, i\  use  the  reiiei  (irci\  iiied,  but  the  number  of 
sin. ill  entities  ennHKHiK  in  these  ii<  ti\  ities  uoulil 
[irnh.ihU  rem, nil  siii.dl 

'■ '  II  e,ii  (i  portfolio  of  d  ri>uistered  fuiul  ini  hides 
the  proposed  disi  losiire,  staff  estimates  the 
disclosure  rfHjUired  bv  the  proposed  instructions 
would  take  up  to  b  hours  for  an  intermediate 
accountant  at  a  rate  of  $30  per  hour  plus  one  hour 
for  a  deputy  general  rounsel  at  a  rate  of  S2;tO  per 
hour  to  perform  ((b  x  $301  +  (1  k  S230)  =  S4101   .S>e 
Se<:urilies  Industry  AsscKiation.  Hfport  on 
Managemrnl  nnd  frolfssioncil  Earnings  in  thf 
SpcuhtifS  Induatn  (2002). 

"'''Therpare  l.'j7  small  funds  registered  under 
form  N-1  A.  with  an  average  of  2  7  portfolios  per 
registrant.  There  are  33  small  funds  registered 
under  Form  N-2.  with  an  average  of  1  portfolio  per 
registrant   Thus,  f^ommission  staff  estimates  there 
area  total  of 457  portfolios  ((1.57  »  2.7)  +  33  =  (423.9 
+  33)  =  456.9)  reporting  under  Forms  N-1.^  and  N- 
2   The  estimate  of  annual  disclosure  cost  is  based 
on  the  following  call  uiation.  457/2  portfolios  x 
.S4in  =  $93.()85. 
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timetables  that  take  into  account  the 
resources  available  to  small  entities;  (b) 
clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rule 
for  small  entities;  (c)  performance  rather 
than  design  standards;  and  (d)  an 
exemption  from  coverage  of  the  rule,  or 
any  part  thereof,  for  small  entities.  The 
rule  requirements,  as  explained  above, 
are  designed  to  protect  the  interests  of 
all  fund  investors,  and  an  exemption 
from  the  conditions  in  the  proposed 
rules  for  small  entities  would  not  be 
consistent  with  the  protection  of 
investors.  Further  clarification, 
consolidation,  or  simplification  of  the 
requirements  is  not  necessary.  The 
conditions  of  the  rules  are  design  rather 
than  performance  standards. 

We  encoiu-age  comment  on  the  ERFA, 
especially  with  regard  to  the  niunber  of 
small  entities  that  are  likely  to  rely  on 
the  proposed  rules  and  the  impact  of  the 
proposed  form  amendments  on  small 
entities.  A  copy  of  the  IRFA  is  available 
from  Penelope  W.  Saltzman,  Securities 
and  Exchange  Commission,  450  5th 
Street,  NW.,  Washington,  DC  20549- 
0506. 

Vm.  statutory  Authority 

The  Commission  is  proposing  rules 
12dl-l.  12dl-2,  and  12dl-3  \mder  the 
authority  set  forth  in  sections  6(c), 
12(d){l){J),  and  38(a)  of  the  Investment 
Company  Act  [15  U.S.C.  80a-6{c),  80a- 
12(d)(l)(J),  80a-37(a)].  The  Commission 
is  proposing  amendments  to  registration 
forms  under  the  authority  set  forth  in 
sections  6,  7(a),  10  and  19(a)  of  the 
Securities  Act  of  1933  [15  U.S.C.  77f, 
77g(a),  77j,  77s(a)],  and  sections  SCb), 
24(a),  and  30  of  the  Act  [15  U.S.C.  80a- 
8(b),  80a-24(a),  and  80a-29]. 

List  of  Subjects 

17  CFR  Part  239 

Reporting  and  recordkeeping 
requirements.  Securities. 

1 7  CFR  Parts  270  and  274 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Proposed  Rules  and  Form 
Amendments 

For  the  reasons  set  out  in  the 
preamble,  the  Conunission  proposes  to 
amend  Title  17,  Chapter  II  of  the  Code 
of  Federal  Regulations  to  read  as 
follows: 


PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  part  270 
is  amended  by  revising  the  subauthority 
for  §  270.12dl-l  to  read  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq.,  80a- 
34(d),  80a-37,  and  80a-39.  unless  otherwise 
noted; 
***** 

Sections  270.12dl-l,  270.12dl-2,  and 
270.12dl-3  are  also  issued  under  15  U.S.C. 
80a-6(c).  80a-12(d)(l)(J),  and  80a-37(a). 
***** 

2.  Sections  270.12dl-l,  270.12dl-2, 
and  270.12dl-3  are  added  to  read  as 
follows: 

§  270.1 2d1  -1     Exemptions  for  investments 
in  money  market  funds. 

(a)  Exemptions.  If  the  conditions  of 
paragraph  (b)  of  this  section  are 
satisfied,  notwithstanding  sections 
12(d)(l"){A),  12(d)(1)(B),  and  17(a)  of  the 
Act  (15  U.S.C.  80a-12(d)(l)(A),  80a- 
12(d)(1)(B),  and  80a-17(a)),  and 
§270.17d-l: 

(1)  An  investment  company 
("Acquiring  Fund")  may  purchase  and 
redeem  shares  issued  by  a  Money 
Market  Fund;  and 

(2)  A  Money  Market  Fund,  any 
principal  underwriter  therefor,  and  a 
broker  or  a  dealer  may  sell  or  otherwise 
dispose  of  shares  issued  by  the  Money 
Market  Fund  to  an  Acquiring  Fund. 

(b)  Conditions. 

(1)  Administrative  fees.  The  Acquiring 
Fund  pays  no  Administrative  Fees,  or 
the  Acquiring  Fimd's  investment 
adviser  waives  its  advisory  fee  in  an 
amount  necessary  to  offset  any 
Administrative  Fees. 

(2)  Unregistered  money  market  funds. 
If  the  Money  Market  Fund  is  not  an 
investment  company  registered  under 
the  Act: 

(i)  The  Acquiring  Fund  reasonably 
believes  that  the  Money  Market  Fund: 

(A)  Operates  in  compliance  with 
§270.2a-7; 

(B)  Complies  with  sections  17(a),  (d), 
(e),  18,  and  22(e)  of  the  Act  (15  U.S.C. 
80a-17(a),  (d),  (e),  80a-18,  and  80a- 
22(e))  as  if  it  were  a  registered  open-end 
investment  company;  and 

(C)  Has  adopted  procedures  designed 
to  ensure  that  it  complies  with  sections 
17(a),  (d),  (e),  18,  and  22(e)  of  the  Act 
(15  U.S.C.  80a-17(a),  (d),  (e),  80a-18, 
and  80a-22(e))  as  if  it  were  a  registered 
open -end  investment  company, 
periodically  reviews  and  updates  those 
procedures,  £md  maintains  books  and 
records  describing  those  procedures; 

(D)  Maintains  tlie  records  required  by 
§§  270.31a-l(b)(l),  270.31a-l(b)(2)(ii), 


270.31a-l(b){2)(iv),  and  270.31a-l{b)(9); 
and 

(E)  Preserves  permanently,  the  first 
two  years  in  an  easily  accessible  place, 
all  books  and  records  required  to  be 
made  under  paragraphs  (b)(2)(i)(C)  and 
(D)  of  this  section,  and  makes  those 
records  available  for  examination  on 
request  by  the  Commission  or  its  staff; 
and 

(ii)  The  adviser  to  the  Money  Market 
Fund  is  registered  with  the  Commission 
as  an  investment  adviser  under  section 
203  of  the  Investment  Advisers  Act  of 
1940  (15  U.S.C.  80b-3). 

(c)  Definitions. 

(1)  Administrative  Fees  means  any 
sales  charge,  as  defined  in  rule 
2830(b)(8)  of  the  Conduct  Rules  of  the 
NASD,  or  service  fee,  as  defined  in  rule 
2830(b)(9)  of  the  Conduct  Rules  of  the 
NASD,  charged  in  connection  with  the 
purchase,  sale,  or  redemption  of 
securities  issued  by  a  Money  Market 
Fund. 

(2)  Investment  company  includes  a 
company  that  would  be  an  investment 
company  under  section  3(a)  of  the  Act 
(15  U.S.C.  80a-3(a))  but  for  the 
exceptions  to  that  definition  provided 
for  in  sections  3(c)(1)  and  3(c)(7)  of  the 
Act  (15  U.S.C.  80a-3(c)(l)  and  80a- 
3(c)(7)). 

(3)  Money  Market  Fund  means: 
(i)  An  open-end  management 

investment  company  registered  under 
the  Act  that  is  regulated  as  a  money 
market  fund  under  §  270.2a-7;  or 

(ii)  A  company  that  would  be  an 
investment  company  under  section  3(a) 
of  the  Act  (15  U.S.C.  80a-3(a))  but  for 
the  exceptions  to  that  definition 
provided  for  in  sections  3(c)(1)  and 
3(c)(7)  of  the  Act  (15  U.S.C.  80a-3(c)(l) 
and  80a-3(c)(7))  and  that: 

(A)  Is  limited  to  investing  in  the  types 
of  securities  and  other  investments  in 
which  a  money  market  fund  may  invest 
under  §270. 2a-7:  and 

(B)  Undertakes  to  comply  with  all  the 
other  requirements  of  §  270.2a-7.  except 
that,  if  the  company  has  no  board  of 
directors,  the  company's  investment 
adviser  performs  the  duties  of  the  board 
of  directors. 

§  270. 1 2d1  -2    Exemptions  for  investment 
companies  relying  on  section  12(dX1KG)  o' 
the  Act. 

(a)  Exemption  to  acquire  other 
securities.  Notwithstanding  section 
12(d)(l)(G)(i)(II)  of  the  Act  (15  U.S.C. 
80a-12(d)(l)(G)(i)(II)),  a  registered  open- 
end  investment  company  or  a  registered 
unit  investment  trust  that  relies  on 
section  12(d)(1)(G)  of  the  Act  (15  U.S.C. 
80a-12(d)(l)(G))  to  acquire  securities 
issued  by  another  registered  investment 
company  that  is  in  the  same  group  of 
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investment  companies  mav  acquire,  in 
addition  to  Government  securities  and 
short-term  paper: 

(1)  Securities  issued  by  an  investment 
company,  when  the  at:quisition  is  in 
reliance  on  section  12(d)(1)(A)  or 
12(d)(1)(F)  of  the  Act  (15  U.S.C.  80a- 
12(d)(1)(A)  or  80a-12(d)(l)(F)); 

(2)  Securities  (other  than  securities 
issued  by  an  investment  company):  and 

(3)  Securities  issued  by  a  Money 
Market  Fund,  when  the  ai:c}uisitinn  is  in 
reliance  on  §270.12dl-l 

(b)  Definitions  For  purposes  of  this 
section.  Money  .V/urApf  Fund  has  the 
same  meaning  as  in  *?  270  12dl-l(c)(3) 

§270.12d1-3     Exemptions  for  investment 
companies  relying  on  section  ^2(d)^^){F)  at' 
the  Act. 

(a)  Exemption  from  sales  charge 
limits.  A  registered  investment  company 
(Acquiring  Companv")  that  relies  on 
section  12(d)(1)(F)  of  the  Act  (15  U.S.C. 
80a- 1 2(d)(1)(F))  to  acquire  securities 
issued  by  an  investment  c:onipany 
("Acquired  Company")  may  offer  or  sell 
any  security  it  issues  through  a 
principal  underwriter  or  otherwise  at  a 
public  offering  price  that  includes  a 
sales  load  of  more  than  1 '  _■  percent  if 
any  sales  charges  and  service  fees 
charged  with  respect  to  the  Acquiring 
Company's  securities,  when  aggregated 
with  the  sales  charges  and  service  fees 
charged  with  respect  to  the  Acquired 
Company's  sec:urities.  do  not  exct^'ed  the 
limits  set  forth  in  rule  2830  ui  the 
("onduct  Rules  of  the  National 


Association  of  Securities  Dealers,  Inc. 
applicable  to  a  fund  of  funds. 

(b)  Definitions.  For  purposes  of  this 
section,  the  terms  fund  of  funds,  sales 
change,  and  service  fee  have  the  same 
meanings  as  is  attributed  to  those  terms 
in  rule  2830(b)  of  the  National 
Association  of  Securities  Dealers,  Inc. 
Rules. 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

3  The  authority  citation  for  Part  239 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77f.  77g,  77h.  77),  77s, 
77E-2,  77SSS.  78c,  78/.  78m,  78ii,  78()(d). 
78U-5.  78w(a),  78//(d),  79e,  79f,  79g,  79},  79/, 
79m,  79n,  79q,  79t,  80a-8,  80a-24,  80a-26, 
80a-29.  8()a-30,  and  80a-:t7.  unless 
otherwise  noted. 
***** 

4  The  .nithoritv  citation  for  part  274 
continues  to  read  in  [)art  as  follows: 

Authority:  15  I   SI,.  /7t,  77g,  77h,  77).  77s, 
78(lb).  78/.  78m.  78n,  78o(d),  80a-8,  80a-24, 
80a-20,  and  80a-29.  unless  utIuTwIse  notHri 
***** 

5.  Item  1  of  Form  \-l  A  (referenced  in 
§§239. 15A  and  274  1 1  A)  is  amended  by 
adding  paragraph  (f)  to  Instruc:tion  3  to 
read  as  follows: 

Note:  1  he  text  ot  Form  N-IA  dues  not.  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 


Form  N-lA 


Item  3.  Risk/Return  Summary:  Fee 
Table 


Instructions. 


3.  Annual  Fund  Operating  Expenses. 

***** 

(flli)  If  the  Fund  (unless  it  is  a  Feeder 
Fund)  invests  in  shares  of  one  or  more 
"Acquired  Funds,"  add  a  subcaption  to 
the  "Annual  Fund  Operating  Expenses" 
portion  of  the  table  directly  above  the 
subcaption  titled  "Total  Annual  Fund 
Operating  Expenses,"  Title  the 
additional  subcaption:  "[Acquired 
Fund]  Fees  and  Expenses."  Disclose  in 
the  subcaption  fees  and  expenses 
incurred  indirectly  by  the  Fund  as  a 
result  of  investment  in  shares  of  one  or 
more  "Acquired  Funds."  For  purposes 
of  this  item,  an  "Acquired  Fund"  means 
any  company  in  which  the  Fund  invests 
that  (A)  is  an  investment  company  or  (B) 
would  be  an  investment  company  under 
section  3(a)  of  the  Investment  Companv 
Act  (15  U.S.C.  80a-3(a))  but  for  the 
exceptions  to  that  definition  provided 
for  in  sections  3(c)(1)  and  3(c)(7)  of  the 
Investment  Company  Act  (15  U.S.C, 
80a-3(c)(l)  and  80a-3(c)(7)), 

(ii)  Determine  the  "[Acquired  Fund] 
Fees  and  Expenses"  according  to  the 
following  formula: 


AFFE 


[(F./365)*AI;*D,]  +  [(Fy365)*AI,*D_,]  +  [(F,/365)*AI,.*D,]  +  TransactionFees 


Average  Net  Assets  of  the  Fund 


Where: 

AFFE  =  Acquired  Fund  fee  expense; 

F;.  F:,  Fi,       .  -  Total  annual  fund 

operating  expense  ratio  (gross)  for 
each  Acquired  Fund: 

AI;,  Al.<,  All,  .       =  Average  invested 
balance  in  each  Accjuired  Fund. 

D'.  D:.  Di.  .  .  .  =  Number  of  days 

invested  in  each  Acquired  Fund; 
and 

"Transaction  Fees"  =  The  total  amount 
of  sales  loads,  redemption  fees,  or 
other  transaction  fees  paid  by  the 
Fund  in  connection  with  acquiring 
shares  in  any  Acquired  Funds 
during  the  most  recent  fiscal  year 

(iii)  Calculate  the  average  net  assets  of 
the  Fund  for  the  most  recent  fiscal  year, 
as  provided  in  Item  9(a)  (see  Instruction 
4  to  Item  9(a)). 

(iv)  If  the  Acquired  Fund  and  the 
Fund  are  part  of  the  same  'group  of 


investment  companies"  (as  defined  in 
section  12(d)(l)(C)(ii)  of  the  Investment 
Company  Act  (15  I'.S.C.  80a- 
12(d)(l)(C.j(ii))),  the  total  annual 
expense  ratio  used  for  purposes  of  this 
calculation  (F|)  is  the  actual  total  annual 
expense  ratio  ot  the  Acquired  Fund  for 
the  Acquiring  Fund's  most  recent  fiscal 
year.  If  the  Acquired  Fund  and  the  Fund 
are  not  part  of  the  same  "group  (jf 
investment  companies,  "  the  total  annual 
expense  ratio  used  for  purposes  of  this 
calculation  (Fi)  is:  (A)  the  gross  total 
annual  fund  operating  expense  ratio  for 
tne  Acquired  Fund's  most  recent  fiscal 
year  disclosed  in  the  financial 
highlights  table  of  the  Acquired  Fund's 
most  recent  semi-annual  report  filed 
with  the  (iommission;  or  (B)  in  the  case 
of  an  Acquired  Fund  that  does  not 
provide  a  gross  total  annual  expense 
ratio  in  its  semi-annual  report  or  does 


not  file  semi-annual  reports  with  the 
Commission,  the  ratio  of  total  annual 
operating  expenses  of  the  Acquired 
Fund  to  average  total  annual  net  assets 
of  the  Acquired  Fund  for  its  most  recent 
fiscal  year,  as  disclosed  in  the  most 
recent  communication  from  the 
Acquired  Fund  to  the  Fund,  In  each 
case,  the  total  annual  expense  ratio  used 
should  not  include  the  effect  of  waivers 
or  reimbursements  by  the  Acquired 
Funds'  investment  advisers  or  sponsors. 
The  Fund  may  disclose  the  AFFE 
determined  based  on  the  net  expenses  of 
the  Acquired  Funds  in  a  footnote  to  the 
fee  table. 

(v)  To  determine  the  average  invested 
balance  (AI|),  the  numerator  is  the  sum 
of  the  amount  initially  invested  in  an 
Acquired  Fund  during  the  most  recent 
fiscal  year  (if  the  investment  was  held 
at  the  end  of  the  previous  fiscal  year. 


i;n9Af; 
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use  the  amount  invested  as  of  the  end 
of  the  previous  fiscal  year)  and  the 
amounts  invested  in  the  Acquired  Fund 
as  of  each  month  end  during  the  period 
the  investment  is  held  by  the  Fund  (if 
the  investment  was  held  through  the 
end  of  the  fiscal  year,  use  each  month- 
end  through  and  including  the  fiscal 
year-end).  Divide  the  nmnerator  by  the 
number  of  measurement  points 
included  in  the  calculation  of  the 
numerator  [i.e.,  if  an  investment  is  made 
during  the  fiscal  year  and  held  for  3 
succeeding  months,  the  denominator 
would  be  4). 

(vi)  A  New  Fund  should  base  the 
"[Acquired  Fund)  Fees  and  Expenses" 
on  assumptions  as  to  the  specific 
Acquired  Funds  in  which  the  New  Fund 
expects  to  invest.  Disclose  in  a  footnote 
to  the  table  that  [Acquired  Fund]  Fees 
and  Expenses  are  based  on  estimated 
amounts  for  the  current  fiscal  year. 

(vii)  The  Fund  may  substitute  the 
term  used  in  the  prospectus  to  refer  to 


the  Acquired  Funds  for  the  bracketed 
portion  of  the  caption  provided. 

***** 

6.  Item  3  of  Form  N-2  [referenced  in 
§§  239.14  and  274.11a-l]  is  amended 
by: 

a.  Redesignating  paragraph  10  under 
the  Instructions  titled  "Example"  as 
paragraph  1 1 ;  and 

b.  Adding  new  paragraph  10  before 
the  heading  "Example"  to  read  as 
follows: 

Note:  The  text  of  Form  N-2  does  not,  and 
this  amendment  wilJ  not.  appear  in  the  Code 
of  Federal  Regulations. 

Form  N-2 


Item  3.  Fee  Table  and  Synopsis 


Instructions 


Annual  Expenses 


10.  a.  !f  the  Registrant  invests  in 
shares  of  one  or  more  "Acquired 
Funds,  '  add  a  subcaption  to  the 
"Annual  Expenses"  portion  of  the  table 
directly  above  the  subcaption  titled 
"Total  Annual  Expenses."  Title  the 
additional  subcaption:  "[Acquired 
Fund]  Fees  and  Expenses."  Disclose  in 
the  subcaption  fees  and  expenses 
incurred  indirectly  by  the  Registrant  as 
a  result  of  investment  in  shares  of  one 
or  more  "Acquired  Funds."  For 
purposes  of  this  item,  an  "Acquired 
Fund"  means  any  company  in  which 
the  Registrant  invests  (A)  that  is  an 
investment  company  or  (B)  that  would 
be  an  investment  company  under 
section  3(a)  of  the  1940  Act  (15  U.S.C. 
80a-3(a))  but  for  the  exceptions  to  that 
definition  provided  for  in  sections 
3(c)(1)  and  3(c)(7)  of  the  1940  Act  (15 
U.S.C.  80a-3(c)(l)  and  80a-3(c)(7)). 

b.  Determine  the  "[Acquired  Fund] 
Fee  and  Expenses"  according  to  the 
following  formula: 


AFFE 


[(F//365)*AI;*D/]  +  [(F,/365)*Al,*D2]+[(F,/365)*AI,*D,]+TransactionFees 
Average  Net  Assets  of  the  Registrant 


Where: 

AFFE  =  Acquired  Fimd  fee  expense; 

Fi.  F:,  Fj =  Total  aimual  fund 

operating  expense  ratio  for  each 
Acquired  Fund; 

All,  AI2,  AI3,  .  .  .  =  Average  invested 
balance  in  each  Acquired  Fund; 

D|,  D^,  D3,  .  .  .  =  Number  of  days 

invested  in  each  Acquired  Fund; 
and 

"Transaction  Fees"  =  The  total  amoimt 
of  sales  loads,  redemption  fees,  or 
other  transaction  fees  paid  by  the 
Registrant  in  coimection  with 
acquiring  shares  in  any  Acquired 
Funds  during  the  most  recent  fiscal 
year. 

c.  Calculate  the  average  net  assets  of 
the  Registrant  for  the  most  recent  fiscal 
year,  as  provided  in  Item  4.1  [see 
instruction  15  to  Item  4). 

d.  If  the  Acquired  Fund  and  the 
Registrant  are  part  of  the  same  "group 
of  investment  companies"  (as  defined  in 
section  12(d)(l)(G)(ii)  of  the  1940  Act 
(15  U.S.C.  80a-12(d)(l)(G)(ii))),  the  total 
annual  expense  ratio  used  for  purposes 
of  this  calculation  (Fi)  is  the  actual  total 
annual  expense  ratio  of  the  Acquired 
Fund  for  the  Acquiring  Fund's  most 
recent  fiscal  year.  If  the  Acquired  Fund 
and  the  Registrant  are  not  part  of  the 
same  "group  of  investment  companies," 
the  total  annual  expense  ratio  used  for 
purposes  of  this  calculation  (Fi)  is:  (A) 


the  total  armual  fund  operating  expense 
ratio  for  the  Acquired  Fund's  most 
recent  fiscal  year  disclosed  in  the 
financial  highlights  table  of  the 
Acquired  Fund's  most  semi-aimual 
report  filed  with  the  Commission;  or  (B) 
in  the  case  of  an  Acquired  Fund  that 
does  not  provide  a  total  annual  expense 
ratio  in  its  semi-annual  report  or  does 
not  file  semi-annual  reports  with  the 
Commission,  the  ratio  of  total  annual 
operating  expenses  of  the  Acquired 
Fund  to  average  total  annual  net  assets 
of  the  Acquired  Fund  for  its  most  recent 
fiscal  year,  as  disclosed  in  the  most 
recent  communication  from  the 
Acquired  Fund  to  the  Registrant. 

e.  To  determine  the  average  invested 
balance  (AI|),  the  numerator  is  the  sum 
of  the  amount  initially  invested  in  an 
Acquired  Fund  during  the  most  recent 
fiscal  year  (if  the  investment  was  held 
at  the  end  of  the  previous  fiscal  year, 
use  the  amount  invested  as  of  the  end 
of  the  previous  fiscal  year)  and  the 
amounts  invested  in  the  Acquired  Fund 
as  of  each  month  end  during  the  period 
the  investment  is  held  by  the  Registrant 
(if  the  investment  was  held  through  the 
end  of  the  fiscal  year,  use  each  month- 
end  through  and  including  the  fiscal 
year-end).  Divide  the  numerator  by  the 
niunber  of  measurement  points 
included  in  the  calculation  of  the 
numerator  (i.e.,  if  an  investment  is  made 


during  the  fiscal  year  and  held  for  3 
succeeding  months,  the  denominator 
would  be  4). 

f.  Base  the  "[Acquired  Fund]  Fees  and 
Expenses"  on  (i)  assumptions  about 
specific  funds  in  which  the  Registrant 
expects  to  invest,  and  (ii)  estimates  of 
the  amount  of  assets  the  Registrant 
expects  to  invest  in  each  of  those 
Acquired  Funds  with  the  proceeds  of 
the  offering. 

g.  The  Registrant  may  substitute  the 
term  used  in  the  prospectus  to  refer  to 
the  Acquired  Funds  for  the  bracketed 
portion  of  the  caption  provided. 
***** 

7.  Item  3  of  Form  N-3  (referenced  in 
§§239.1 7a  and  274.11b)  is  amended  by: 

a.  Redesignating  paragraph  19  under 
the  Instructions  titled  "Example"  as 
paragraph  20:  and 

b.  Adding  new  paragraph  19  before 
the  heading  "Example"  to  read  as 
follows: 

Note:  The  text  of  Form  N-3  does  not,  and 
this  amendment  will  not.  appear  in  the  Code 
of  Federal  Regulations. 

Form  N-3 


Item  3.  Synopsis 
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Instructions 


Annua!  Expense's 


ly.  (a)  If  the  Registrant  invests  in 
shares  of  one  or  more  "Acquirt'd 
Funds,"  add  a  subcaption  to  the 
".\nnual  E.xpenses"  portion  of  the  table 
directly  above  the  subcaption  titled 


"Total  Annual  Expenses."  Title  the 
additional  subcaption:  "(Acquired 
Fundi  Fees  and  Expenses."  Disclose  in 
the  subcaption  fees  and  expenses 
incurred  indirec:tlv  by  the  Registrant  as 
a  result  of  investment  in  shares  of  one 
or  more  ■AKiuire<i  Funds."  For 
purposes  of  this  item,  an  "Acquired 
Fund"  means  any  f:ompanv  in  which 
the  Fund  invests  that  (ij  is  an 


investment  company  or  (ii)  would  be  an 
investment  company  under  section  3(a) 
of  the  1940  Act  (1 5  U.S.C.  80a-3(a))  but 
for  the  exceptions  to  that  definition 
provided  for  in  sections  3(c)(1)  and 
3(c)(7)  of  the  1940  Act  (15  U.S.C.  80a- 
3(c)(1)  and  80a-3(c)(7)). 

(b)  Determine  the  "[Acquired  Fund] 
Fees  and  Expenses"  according  to  the 
following  formula: 


AFFE 


[(F/365)*Al;*D;]  +  [(F,/365)*AI;*D,]  +  [(F,/365)*AI,*D,]  +  Tran.sactionFees 


Average  .Net  Assets  of  the  Fund 


Where: 

AFFE  -  Acquired  Fund  fee  expense: 
F  .  F;,  Fi.     ,  .  =  Total  annual  fund 
operating  expense  ratio  for  each 
Acquired  Fund: 
Al,.  Ah.  Ah,  ,       =  Average  invested 
balance  in  each  Acquired  Fund: 
D  ,  Dj.  D  .  .  ,     =  Number  of  (la\s 

in\e->ted  in  each  .Acquired  Fund, 
and 
"Tran.saction  Fees"  =  The  total  amount 
of  sales  loads,  redemption  fees,  or 
other  transaction  fees  paid  bv  the 
Registrant  in  connection  with 
acquiring  shares  in  any  Acquired 
Funds  during  the  most  recent  fisi:al 
\ear 
K  )  Cak:ulate  the  average  net  assets  of 
the  Registrant  f«)r  the  most  recent  fiscal 
vear,  as  provided  in  Item  4(a)  (see 
Instructitm  10  to  Item  4!a)) 

id)  If  the  Acquired  Fund  and  the 
Registrant  are  part  of  the  same  "group 
of  investment  companies"  (as  defined  in 
section  12(d)ll)(G)(iii  of  the  1940  Act 
(15  U.S.C.  80a-12(d)(l)(G)(ii))!.  the  t(jtal 
annual  expense  ratio  used  for  purposes 
of  this  calculation  (Fl)  is  the  actual  total 
annual  expense  ratio  of  the  Acquired 
Fund  for  the  Acquiring  Fund's  most 
recent  fijcal  vear  If  the  Acquired  F'und 
and  the  Registrant  are  not  part  of  the 
same  "group  of  investment  companies," 
the  total  annual  expense  ratio  used  for 
purposes  of  this  calculaticm  (Fl)  is:  (i) 
the  total  annual  fund  op'-rafing  expense 
ratio  for  the  Acquired  Fund's  most 
recent  fiscal  vear  disclosed  in  the 
financial  highlights  table  of  the 
Acquired  Fund's  most  recent  semi- 
annual report  filed  with  the 
Commission;  or  (ii)  in  the  case  of  an 
Acquired  Fund  that  does  ncit  provide  a 
total  annual  expense  ratio  in  its  semi- 
annual report  or  does  not  file  a  semi- 
annual report  with  the  Commission,  the 
ratio  of  total  annual  operating  expenses 
of  the  Acquired  Fund  to  average  total 
annual  net  assets  of  the  .Acquired  Fund 
for  its  most  recent  fiscal  year,  as 
disclosed  in  the  most  recent 


c  ommunication  from  the  Acquired  Fund 
to  tfie  Registrant 

(e)  'I'o  determine  the  average  invested 
balani  e  i.\I  },  the  numerator  is  the  sum 
of  the  amount  initiallv  invested  in  an 
Acquired  Fund  during  the  most  recent 
fist:al  vear  (if  the  investment  was  held 
at  the  end  of  the  previous  fiscal  year, 
use  the  amount  invested  as  of  the  end 
of  thf  previou-,  fiscal  \ear;  and  the 
amounts  invested  in  the  Acquired  Fund 
as  of  each  month  end  during  the  period 
the  investment  is  held  hv  the  Registrant 
(if  the  iiuestmt'nt  was  held  through  the 
end  of  the  fiscal  year,  use  each  month- 
end  through  and  including  the  fisf:al 
\>'ar-end).  Divide  the  numerator  bv  the 
number  of  measurement  points 
UK  luded  in  the  calculation  of  the 
numerator  (/  c  ,  if  an  investment  is  made 
during  the  fiscal  \ear  and  held  for  3 
suc:ceeding  inontfis.  the  denominator 
would  be  4). 

(0  A  New  Registrant  should  base  the 

.\cquired  Fundi  Fees  and  Expenses" 
(jn  assumptions  as  to  the  specific  funds 
in  whi(  h  the  New  Registrant  assumes  it 
will  iiu-'st   Disclose  in  .i  footnote  to  the 
table  that   ■|Ai:quired  Fundi  F'ees  and 
Expenses  "  are  based  on  estimated 
amounts  for  the  current  fiscal  year. 

(g)  The  Registrant  mav  substitute  the 
term  used  in  the  prospectus  t(j  refer  to 
the  Acquired  Funds  for  the  bracketed 
portion  of  the  caption  provided. 
*  •  •         *         * 

H    Item  ^  of  Form  N-4  (referenc;ed  in 
§§  239.17b  and  274.11c)  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  17(a)  under  the  Instructions 
to  read  as  follows: 

.Note:  The  texl  ot  Form  N-4  does  not.  and 
tins  dnu-ndnient  will  not.  appear  in  the  Code 
of  Federal  Kegiil.itidns. 

Form  N-4 

***** 

Item  3.  Synopsis 


*  « 


Instructions 


Total  Annual  [Portfolio  Company] 
Operating  Expenses 

***** 

17.  (a)  *  *  *  If  any  portfolio  company 
invests  in  shares  of  one  or  more 
"Acquired  Funds,"  "Total  Annual 
(Portfolio  Company]  Operating 
Expenses"  for  the  portfolio  company 
must  also  include  fees  and  expenses  of 
the  Acquiring  Funds,  calculated  in 
accordance  with  instruction  3(f)  of  Item 
3  of  Form  N-IA  (17  CFR  239.15A:  17 
CFR  274.1  lA).  For  purposes  of  this 
paragraph,  an  "Acquired  Fund"  means 
any  company  in  which  the  portfolio 
company  invests  that  (i)  is  an 
investment  company  or  (ii)  would  be  an 
investment  companv  under  sef:tion  3(a) 
of  the  1940  Act  (15  U.S.C.  80a-3(a))  but 
for  the  exceptions  to  that  definition 
provided  for  in  sections  3(c)(1)  and 
3(c)(7i  of  the  1940  Act  (15  U.S.C.  80a- 
3(c)(1)  and  80a-3(c)(7)). 

9.  Item  3  of  Form  N-6  (referenced  in 
^§  239.17c  and  274. lid)  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  4(b)  under  the  Instructions  to 
read  as  follows: 

Note:  rhe  texl  of  Form  N-€  does  not.  and 
this  dmeiuiment  will  not.  appear  in  the  Code 
of  Federal  Regulations. 

Form  N-6 


Item  3,  Risk/Benefit  Summary:  Fee 
Table 


Instructions 


4.  Total  Annual  [Portfolio  Company] 
Operating  Expenses 
***** 

(b)  *   *   *  If  any  Portfolio  Company 
invests  in  shares  of  one  or  more 
"Acquired  Funds,"  "Total  Annual 
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[Portfolio  Company]  Operating 
Expenses"  for  the  Portfolio  Company 
must  also  include  fees  and  expenses  of 
the  Acquiring  Funds,  calculated  in 
accordance  with  instruction  3(f)  of  Item 
3  of  Form  N-lA  (17  CFR  239.15A;  17 
CFR  274.11  A).  For  purposes  of  this 
section,  an  "Acquired  Fund"  means  any 
company  in  which  the  Portfolio 
Company  invests  that  (i)  is  cin 


investment  company  or  (ii)  would  be  an 
investment  company  under  section  3(a) 
of  the  Investment  Company  Act  (15 
U.S.C.  80a-3(a))  but  for  the  exceptions 
to  that  definition  provided  for  in 
sections  3(c)(1)  and  3(c)(7)  of  the 
Investment  Company  Act  (15  U.S.C. 
80a-3(c)(l)  and  80a-3(c)(7)). 


Dated:  October  1.  2003. 
By  the  Commission. 
Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  03-25336  Filed  10-7-03;  8:45  am] 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  7711  of  October  3,  2003 

National  Breast  Cancer  Awareness  Month,  2003 

By  the  President  of  the  United  States  of  America  — 

A  Proclamation 

Breast  cancer  touches  the  hves  of  many  Americans,  either  directly  or  through 
the  diagnosis  of  a  family  member  or  friend.  We  have  made  considerable 
progress  in  diagnosing  this  disease  and  improving  treatments,  but  we  have 
not  ended  it.  While  overall  death  rates  are  declining,  breast  cancer  remains 
the  second  leading  cause  of  cancer  deaths  among  women.  During  this  19th 
annual  National  Breast  Cancer  Awareness  Month,  we  recognize  the  efforts 
being  made  to  fight  breast  cancer  through  prevention,  early  detection,  and 
aggressive  research  into  new  treatments  and  therapies. 

Monthly  self  exams  and  mammograms  are  still  the  best  ways  to  detect 
breast  cancer  at  an  early,  treatable  stage.  The  National  Cancer  Institute 
(NCI)  and  the  United  States  Preventive  Services  Task  Force  agree  that  for 
women  who  are  40  or  over,  a  mammogram  every  1  to  2  vears  can  greatly 
reduce  the  risk  of  dying  from  breast  cancer.  I  encourage  all  women  to 
consult  with  their  physicians  to  obtain  appropriate  screenings  to  help  with 
early  detection. 

This  year  in  the  United  States,  an  estimated  212,000  individuals  will  be 
diagnosed  with  breast  cancer  and  an  estimated  40.000  will  die  of  the  disease. 
My  Administration  is  committed  to  building  on  the  research  that  has  already 
advanced  our  knowledge  of  the  causes  of  and  possible  cures  for  breast 
cancer.  The  NCI  invested  an  estimated  $564.6  million  this  year  in  breast 
cancer  research  and  will  spend  approximately  $584  million  next  year.  Contin- 
ued research  provides  the  opportunity  to  better  understand  the  causes  of 
breast  cancer  and  how  we  can  better  prevent,  detect,  and  treat  it.  The 
United  States  Postal  Service  is  also  helping  with  the  fight.  Proceeds  from 
the  Postal  Service's  Breast  Cancer  Awareness  stamp  go  to  breast  cancer 
research.  Since  the  launch  of  this  special  stamp,  more  than  $33  million 
has  been  raised  to  help  search  for  a  cure. 

I  urge  all  Americans  to  raise  awareness  of  breast  cancer  by  talking  with 
family  members  and  friends  about  the  importance  of  screening  and  early 
detection.  By  educating  ourselves  and  working  together,  we  will  improve 
our  ability  to  prevent,  detect,  treat,  and  ultimately  cure  breast  cancer. 

NOW.  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  the  month  of  October 
2003  as  National  Breast  Cancer  Awareness  Month.  I  call  upon  Government 
officials,  businesses,  communities,  healthcare  professionals,  educators,  volun- 
teers, and  all  the  people  of  the  United  States  to  continue  our  IJation's 
strong  commitment  to  controlling  and  curing  breast  cancer. 


FlMliirnl    Rotristnr/Vrtl     RR     Mn     ^OCi  /  \MaAryn.^Ar 
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IN  WITNESS  WHERKOF.  1  have  hereunto  set  my  hand  this  third  day  of 
October,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independence 
of  the  I  nited  States  of  America  the  two  hundred  and  twenty-eighth. 


U^ 


Filed   10-7-03.  8  45  am) 

B!ll:nt;  i  uHp    UMS-Ol-P 
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Proclamation  7712  of  October  3,  2003 

National  Disability  Employment  Awareness  Month,  2003 


6y  the  President  of  the  United  States  of  America 

A  Proclamation 

For  Americans  with  disabilities,  employment  is  vital  to  independence,  em- 
powerment, and  quality  of  life.  During  National  Disability  Employment 
Awareness  Month,  we  recognize  the  many  contributions  citizens  with  disabil- 
ities make  to  our  society,  and  we  reaffirm  our  commitment  to  helping 
them  achieve  their  full  inclusion  in  our  workforce. 

Today,  Americans  with  disabilities  enjoy  improved  access  to  education, 
government  services,  public  accommodations,  transportation,  telecommuni- 
cations, and  employment  opportunities.  The  landmark  Americans  with  Dis- 
abilities Act  of  1990  (ADA)  removed  barriers  and  enabled  many  individuals 
with  disabilities  to  find  more  opportunities  to  use  their  gifts  and  talents 
in  the  workplace.  This  progress  has  made  our  Nation  stronger,  more  produc- 
tive, and  more  just.  People  with  disabilities  still  encounter  challenges,  how- 
ever, to  their  full  participation  in  American  society. 

In  February  2001,  I  launched  the  New  Freedom  Initiative  to  address  these 
challenges,  to  fulfill  the  promises  of  the  ADA,  and  to  move  toward  an 
America  where  all  our  citizens  live  and  work  with  dignity  and  freedom. 
This  comprehensive  plan  is  helping  Americans  with  disabilities  learn  and 
develop  skills,  engage  in  productive  work,  make  choices  about  their  daily 
lives,  and  participate  fully  in  their  communities. 

A  key  component  of  the  New  Freedom  Initiative  is  our  commitment  to 
integrate  individuals  with  disabilities  into  the  workforce.  We  have  made 
substantial  progress  toward  this  goal.  The  Department  of  Justice  has  estab- 
lished an  ADA  Business  Cormection,  a  series  of  meetings  between  representa- 
tives of  the  business  and  disability  communities  to  open  dialogue  that  will 
promote  greater  understanding  and  increased  voluntary  compliance  with 
the  ADA.  Also,  the  Department  of  Health  and  Human  Services  and  the 
Social  Security  Administration  are  implementing  the  landmark  "Ticket  to 
Work"  program  that  makes  it  possible  for  millions  of  Americans  with  disabil- 
ities to  no  longer  have  to  choose  between  having  a  job  and  receiving  health 
care.  And  the  Department  of  Labor  has  established  two  national  technical 
assistance  centers  on  workforce  and  disability  that  offer  training,  technical 
assistance,  and  information  to  improve  access  for  all  in  the  workforce  devel- 
opment system. 

By  working  together  to  open  doors  of  opportunity  for  citizens  with  disabil- 
ities, we  can  help  fulfill  the  promise  of  our  great  Nation. 

To  recognize  the  contributions  of  Americans  with  disabilities  and  to  encour- 
age all  citizens  to  help  ensure  their  full  inclusion  in  the  workforce,  the 
Congress,  by  joint  resolution  approved  August  11,  1945,  as  amended  (36 
U.S.C.  121),  has  designated  October  of  each  year  as  "National  Disability 
Employment  Awareness  Month." 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  2003  as  National  Disability  Employ- 
ment Awareness  Month.  I  call  upon  government  officials,  labor  leaders, 
employers,  and  all  the  people  of  the  United  States  to  observe  this  month 
with  appropriate  programs,  ceremonies,  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  third  day  of 
October,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independence 

of  the  United  States  of  America  the  two  hundred  and  twenty-eighth. 
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Proclamation  7713  of  October  3,  2003 

Fire  Prevention  Week,  2003 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

More  than  1.7  million  fires  strike  American  homes,  parks,  and  businesses 
each  year.  This  devastation  costs  lives,  causes  injuries,  ruins  property,  and 
disrupts  businesses.  While  fires  are  powerfiil  and  destructive,  many  fires 
are  preventable.  During  Fire  Prevention  Week,  we  join  with  our  Nation's 
first  responders  to  help  prevent  fires  and  ensure  the  safety  of  our  homes 
and  communities. 

As  the  official  sponsor  of  Fire  Prevention  Week,  the  National  Fire  Protection 
Association  is  joining  forces  with  the  Department  of  Homeland  Security's 
Federal  Emergency  Management  Agency  and  the  United  States  Fire  Adminis- 
tration to  emphasize  the  importance  of  being  prepared  to  protect  ourselves, 
our  families,  and  our  communities.  This  vear's  Fire  Prevention  Week  theme 
is  "When  Fire  Strikes:  Get  Out!  Stay  Out!"' 

Across  our  country,  most  fire-related  deaths  occur  where  people  feel  safest — 
in  their  own  homes.  National  surveys  reveal  that  most  Americans  underesti- 
mate the  risk  of  fire  in  their  homes  and  lack  an  emergency  response  plan. 
Fires  can  grow  quickly,  and  individuals  may  have  as  few  as  2  minutes 
to  evacuate.  Working  smoke  detectors  give  people  more  time  to  escape 
fires.  At  least  94  percent  of  American  homes  are  equipped  with  smoke 
alarms,  yet  most  home  fire  deaths  happen  in  homes  where  smoke  alarms 
are  not  working.  By  installing  and  maintaining  working  smoke  alarms  on 
every  level  of  the  home,  having  a  fire  emergency  response  plan,  and  evacu- 
ating if  the  alarm  sounds,  families  and  individuals  can  be  ready  to  respond 
to  a  fire. 

This  week  also  reminds  us  of  the  dangers  that  brave  first  responders  face 
as  they  risk  their  lives  to  fight  fires  and  protect  our  communities,  our 
people,  and  our  natural  resources.  Our  fire  services  respond  to  more  than 
20  million  emergency  calls  a  year.  Americans  are  grateful  for  their  courage, 
skill,  and  commitment  to  public  safety,  and  we  honor  tfie  sacrifice  of  those 
who  have  been  injured  or  killed  in  their  efforts  to  protect  us.  Through 
fire  safety  and  prevention,  we  can  save  lives,  including  those  of  our  fire- 
fighters and  other  first  responders. 

NOW.  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  5  through  October 
11,  2003,  as  Fire  Prevention  Week.  On  Sunday,  October  5,  2003,  in  accord- 
ance with  Public  Law  107-51,  flags  will  be  flown  at  half  staff  on  all  Federal 
office  buildings  in  honor  of  the  National  Fallen  Firefighters  Memorial  Service. 
I  urge  all  Americans  to  protect  their  homes  by  installing  smoke  detectors 
where  needed  and  regularly  checking  their  existing  smoke  detectors.  These 
small  efforts  will  help  make  our  communities  safer  for  all. 


CailAPal     DmaictAV  /  \7n1       Ha       Mn       1nCi^^7„J^ 1, 


^l_ o        r\r\r\rt    /  n_ 


58256  Federal  Register/ Vol    68,  No    195  '  Wednesdav.  October  8,  2003  / Presidential  Documents 


IN  WITNESS  VVHERE(3F,  I  have  hereunto  set  my  hand  this  third  day  of 
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Proclamation  7714  of  October  3,  2003 

Marriage  Protection  Week,  2003 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Marriage  is  a  sacred  institution,  and  its  protection  is  essential  to  the  continued 
strength  of  our  society.  Marriage  Protection  Week  provides  an  opportunity 
to  focus  our  efforts  on  preserving  the  sanctity  of  marriage  and  on  building 
strong  and  healthy  marriages  in  America. 

Marriage  is  a  union  between  a  man  and  a  woman,  and  my  Administration 
is  working  to  support  the  institution  of  marriage  by  helping  couples  build 
successful  marriages  and  be  good  parents. 

To  encourage  marriage  and  promote  the  well-being  of  children,  I  have  pro- 
posed a  healthy  marriage  initiative  to  help  couples  develop  the  skills  and 
knowledge  to  form  and  sustain  healthy  marriages.  Research  has  shown  that. 
on  average,  children  raised  in  households  headed  by  married  parents  fare 
better  than  children  who  grow  up  in  other  family  structures.  Through  edu- 
cation and  counseling  programs,  faith-based,  community,  and  government 
organizations  promote  healthy  marriages  and  a  better  quality  of  life  for 
children.  By  supporting  responsible  child-rearing  and  strong  families,  mv 
Administration  is  seeking  to  ensure  that  every-  child  can  grow  up  in  a 
safe  and  loving  home. 

We  are  also  working  to  make  sure  that  the  Federal  Goverrmient  does  not 
penalize  marriage.  My  tax  relief  package  eliminated  the  marriage  penaltv. 
And  as  part  of  the  welfare  reform  package  I  have  proposed,  we  will  do 
away  with  the  rules  that  have  made  it  more  difficult  for  married  couples 
to  move  out  of  poverty. 

We  must  support  the  institution  of  marriage  and  help  parents  build  stronger 
families.  And  we  must  continue  our  work  to  create  a  compassionate,  wel- 
coming society,  where  all  people  are  treated  with  dignity  and  respect. 

During  Marriage  Protection  Week,  I  call  on  all  Americans  to  join  me  in 
expressing  support  for  the  institution  of  marriage  with  all  its  benefits  to 
our  people,  our  culture,  and  our  society. 

NOW,  THEREFORE,  1,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  the  week  of  October 
12  through  October  18,  2003,  as  Marriage  Protection  Week.  I  call  upon 
the  people  of  the  United  States  to  observe  this  week  with  appropriate  pro- 
grams, activities,  and  ceremonies. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  third  day  of 
October,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independence 

of  the  I'mteil  States  of  America  the  two  hundred  and  twenty-eighth. 
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Proclamation  7715  of  October  3,  2003 
German-American  Day,  2003 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

German-American  Day  celebrates  more  than  300  years  of  German  immigration 
to  our  shores,  beginning  with  the  arrival  of  13  Mennonite  families  from 
Krefeld  on  October  6,  1683.  Seeking  a  new  life  of  freedom  and  opportunity, 
these  immigrants  settled  in  Pennsylvania  and  founded  Germantown  near 
the  city  of  Philadelphia.  On  this  day,  we  recognize  the  contributions  of 
those  German  pioneers,  and  millions  of  other  German- American  immigrants 
and  their  descendants,  to  the  life  and  culture  of  our  great  Nation. 

As  one  of  the  largest  ethnic  groups  in  the  United  States,  German  Americans 
have  greatly  influenced  our  country  in  the  fields  of  business,  government, 
law,  science,  athletics,  the  arts,  and  many  others.  Henry  Engelhard  Steinway 
and  his  sons  founded  Steinway  &  Sons  in  1853.  The  300,000th  Steinway 
piano,  the  "golden  grand,"  was  presented  to  President  Franklin  Roosevelt 
in  1938,  and  is  still  on  display  at  the  White  House.  John  Augustus  Roebling 
and  his  son  pioneered  the  development  of  suspension  bridges  and  wire 
cable.  Their  construction  of  the  Brooklyn  Bridge  is  a  lasting  landmark  to 
their  skill,  determination,  and  innovation.  And  entrepreneurs  such  as  John 
Davison  Rockefeller,  John  Wanamaker,  and  Milton  Suavely  Hershey  helped 
to  strengthen  the  American  economy  and  inspire  others  to  reach  for  the 
American  Dream. 

In  addition  to  their  many  professional  achievements,  German  Americans 
have  influenced  American  culture.  From  Christmas  trees  to  kindergartens, 
the  United  States  has  adopted  many  German  traditions  and  institutions. 
By  celebrating  and  sharing  their  customs  and  traditions,  German  Americans 
help  to  preserve  their  rich  heritage  and  enhance  the  cultural  diversity  of 
our  Nation. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  6,  2003,  as 
German-American  Day.  I  encourage  all  Americans  to  recognize  the  contribu- 
tions to  the  liberty  and  prosperity  of  the  United  States  of  our  citizens 
of  German  descent. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  OCTOBER  8, 
2003 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Site  remediation  activities; 
published  10-8-03 
Superfund  program: 
Emergency  planning  and 
community  right-to-know — 
Extremely  hazardous 
substances  list; 
isophorone  diisocyanate; 
threshold  planning 
quantity  modification; 
published  9-8-03 

TRANSPORTATION 
DEPARTMENT 

Economic  regulations: 
Airline  oversales  signs; 
published  9-8-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  published  9-23-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Milk  marketing  orders: 
Pacific  Northwest  et  al.; 
comments  due  by  10-17- 
03;  published  8-18-03  [FR 
03-20689] 

Nectarines  and  peaches 
grown  in — 

California;  comments  due  by 
10-14-03;  published  8-15- 
03  [FR  03-20875] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska:  fisheries  of 

Exclusive  Economic 

Zone — 

Pacific  cod;  comments 
due  by  10-16-03; 
published  10-6-03  [FR 
03-25265] 


Carit>bean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  shrimp; 
comments  due  by  10- 
14-03;  published  8-14- 
03  [FR  03-20681] 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  10- 
17-03;  published  8-18- 
03  [FR  03-21069] 
Meetings: 
New  England  Fishery 
Management  Council; 
comments  due  by  10-15- 
03;  published  8-19-03  [FR 
03-21206] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  rate  and  corporate 
regulation  filings: 
Virginia  Electric  &  Power 
Co.  et  al.;  Open  for 
comments  until  further 
notice;  published  10-1-03 
[FR  03-24818] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permit 
programs — 

Iowa;  comments  due  by 
10-16-03;  published  9- 
16-03  [FR  03-23585] 
State  operating  permits 
programs — 

Iowa;  comments  due  by 
10-16-03;  published  9- 
16-03  [FR  03-23584] 
North  Dakota;  comments 
due  by  10-17-03; 
published  9-17-03  [FR 
03-23751] 
North  Dakota;  comments 
due  by  10-17-03; 
published  9-17-03  [FR 
03-23752] 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Various  States;  comments 
due  by  10-17-03; 
published  9-17-03  [FR  03- 
23749] 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Various  States;  comments 
due  by  10-17-03; 
published  9-17-03  [FR  03- 
23750] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Calitomia;  comments  due  by 
10-16-03;  published  9-16- 
03  [FR  03-23593] 


Illinois;  comments  due  by 

10-15-03;  published  9-15- 

03  [FR  03-23268] 
Indiana;  comments  due  by 

10-16-03;  published  9-16- 

03  [FR  03-23592] 
Kansas;  comments  due  by 

10-16-03;  published  9-16- 

03  [FR  03-23590] 
Missouri;  comments  due  by 

10-16-03;  published  9-16- 

03  [FR  03-23591] 

North  Carolina;  comments 

due  by  10-15-03; 

published  9-15-03  [FR  03- 

23266] 
Wisconsin;  comments  due 

by  10-16-03;  published  9- 

16-03  [FR  03-23426] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Hydramethylnon:  comments 

due  by  10-14-03; 

published  8-13-03  [FR  03- 

20432] 

Tralkoxydim;  comments  due 
by  10-14-03;  published  8- 
13-03  [FR  03-20433] 
Water  pollution;  effluent 

guidelines  for  point  source 

categories: 

Meat  and  poultry  products 
processing  facilities: 
comments  due  by  10-14- 
03:  published  9-29-03  [FR 
03-24770] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  communications — 
Satellite  and  earth  station 
license  procedures; 
electronic  filings 
requirements:  comments 
due  by  10-14-03; 
published  9-12-03  [FR 
03-23315] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 

Claims;  electronic 

submission;  comments 

due  by  10-14-03; 

published  8-15-03  [FR  03- 

20955] 
Part  B  drugs;  payment 

reform;  comments  due  by 

10-14-03;  published  8-20- 

03  [FR  03-21308] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs  and  biological 
products: 

Pre-  and  postmarketing 
safety  reporting 


requirements;  comments 
due  by  10-14-03; 
published  6-18-03  [FR  03- 

15341] 

Human  drugs: 
External  analgesic  products 
(OTC);  administrative 
record  and  tentative  final 
monograph;  comments 
due  by  10-15-03; 
published  7-17-03  [FR  03- 
17934] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Louisiana:  comments  due  by 
10-17-03;  published  8-18- 
03  [FR  03-21088] 

Ports  and  waterways  safety: 
Cape  Fear  River  Bridge. 
NC;  security  zone: 
comments  due  by  10-14- 
03:  published  7-15-03  [FR 
03-17836] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Mussels  in  Mobile  River 
Basin.  AL;  comments 
due  by  10-14-03: 
published  8-14-03  [FR 
03-20729] 

INTERIOR  DEPARTMENT 
National  Park  Service 

Special  regulations: 
Yellowstone  and  Grant 
Teton  National  Parks  and 
John  D.  Rockefeller.  Jr. 
Memorial  Parkway.  WY; 
winter  visitation  and 
recreational  use 
management;  comments 
due  by  10-14-03: 
published  8-27-03  [FR  03- 
21332] 

JUSTICE  DEPARTMENT 
Alcohol,  Tobacco,  Firearms, 
and  Explosives  Bureau 

Safe  Explosives  Act; 
implementation: 

Delivery  of  explosive 
materials  by  common  or 
contract  earner;  comments 
due  by  10-14-03: 
published  9-11-03  [FR  03- 
23093] 

LABOR  DEPARTMENT 

Acquisition  regulations: 
revision;  comments  due  by 
10-14-03;  published  8-15-03 
[FR  03-20095] 

LABOR  DEPARTMENT 
Mine  Safety  and  Healtti 
Administration 

Metal  and  nonmetal  mine 
safety  and  health: 
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Underground  mines — 
Diesel  particulate  matier 
exposure  of  miners 
comments  due  by  10- 
14-03   published  8-14- 
03  iTR  03-20190) 
Diesel  particulate  matter 
exposure  of  miners 
comments  due  by  10- 
14-03    puWistied  8-26- 
03  [FR  03-21886! 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Grant  and  Cooperative 
Agreement  Handbook 

NASA  Center    tacililv 
computer  system    or 
technical  information 
access   investigative 
requirements,  comments 
due  by  10-14-03 
published  8-15-03  [FR  03- 
209211 

Photographs  and  illustrations 
in  reports  or  publications 
puWtc  acknowledgements 
comments  due  by  10-14- 
03,  published  8-15-03  [FR 
03-20920] 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material    domestic 
licensing 

Portable  gauges    secuntv 
requirements    comments 
due  by  10-15-03 
published  8-1-03  [FR  03- 
195881 
PERSONNEL  MANAGEMENT 
OFFICE 

Acquisition  regulations 
Federal  Employees  Health 
Benefits  Program- 
Large  provider 
agreements 
subcontracts,  and 
miscellaneous  changes; 
comments  doe  by  10- 
14-03   published  8-15- 
03  [FR  03-20857] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities 
Depository  shares  evidenced 
by  American  depositary 
receipts:  Form  F-6  use 
eligibility  requirements 
comments  due  by  10-17- 
03.  published  9-17-03  [FR 
03-23737] 
Insider  lending  prohibition 
foreign  bank  exemption 
comments  due  by  10-17- 
03   published  9-17-03  [FR 
03-236551 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  secunty  benefits 
Federal  old-age    survivors 
and  disability  insurance — 


Stepchildren,  entitlement 
and  termination 
requirements    comments 
due  by  10-1403 
published  8-12-03  [FR 
03-20490] 
STATE  DEPARTMENT 

Visas    immigrant 
documentation 

Diversity  Visa  Program 
diversity  Immigrant  status 
electronic  petition 
comments  due  by  10-17 
03.  published  8-18-03  [FR 
03-21071] 

TENNESSEE  VALLEY 
AUTHORITY 

Agency  information  collection 
activities    proposals 
submissions    and  approvals 
comments  due  by  10-14-03 
published  8-27-03  [FR  03- 
218681 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives 

Boeing    comments  due  by 

10-14-03    published  8-27- 

03  [FR  03-21873] 
Dassault    comments  due  by 

10-14-03    published  9-19- 

03  [FR  03-23937] 

Leariet    comments  due  by 
10-14-03    published  8-12- 
03  [FR  03-20238] 

McDonnell  Douglas 
comments  due  by   10-14- 
03    published  8-27-03  [FR 
03-21874] 

Pratt  &  Whitney  Canada 
comments  due  by  10-14- 
03    published  8-14-03  [FR 
03-20484] 

Rolls-Royce  Corp  : 
comments  due  by  10-14- 
03    published  8-13-03  [FR 
03-20573] 

VOR  Federal  airways 
comments  due  by  10-14-03; 
published  8-28-03  [FR  03- 
22042] 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

fvlotor  carrier  safety  standards 
Longer  combination  vehicle 

operators    minimum 

training  requirements  and 

dnver-inslructor 

requirements    comments 

due  by  10-14-03 

published  8-12-03  [FR  03- 

20368] 
Special  training 

requirements- 

Entry-level  comercial 
motor  vehicle  operators 
minimum  training 


requirements,  comments 
due  by  10-14-03; 
published  8-15-03  IFR 
03-20888] 
TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Trading  with  the  Enemy  Act; 
implementation 
Civil  penalties  heanng 
regulations;  comments 
due  by  10-14-03; 
published  9-11-03  [FR  03- 
22969] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Employment  taxes  and 
collection  of  income  tax  at 
source 

Federal  unemployment  tax 
deposits,  de  minimis 
threshold,  comments  due 
by  10-15-03.  published  7- 
17  03  [FR  03-18042] 
Income  taxes 
Tax-exempt  bonds,  remedial 
actions,  comments  due  by 
10-14-03,  published  7-21- 
03  [FR  03-18327] 
Tax  attnbutes  reduction  due 
to  discharge  of 
indebtedness,  cross- 
reference,  comments  due 
by  10-16-03;  published  7- 
18-03  [FR  03-18146] 
TREASURY  DEPARTMENT 
Alcohol  and  Tot)acco  Tax 
and  Trade  Bureau 
Alcohol,  viticultural  area 
designations 
Dundee  Hills,  OR; 
comments  due  by  10-14- 
03,  published  8-15-03  [FR 
03-20914] 

VETERANS  AFFAIRS 
DEPARTMENT 

Board  of  Veterans   Appeals 
Appeals  regulations  and 
rules  of  practice — 
Grounds  of  clear  and 
unmistakable  error 
decisions,  comments 
due  by  10-14-03. 
published  9-12-03  [FR 
03-23260] 


LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  conjunction 
with    PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043    This  list  is  also 
available  online  at  http:// 
kvww  nara  gov  fedreg/ 
plawcurr  html 

The  text  of  laws  is  not 
published  in  the  Federal 


Register  but  may  be  ordered 
in    slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
US   Government  Pnnting 
Office.  Washington,  DC  20402 
(phone.  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
naraOOS  html.  Some  laws  may 
not  yet  be  available. 

H.R.  659/P.L.  108-91 

Hospital  Mortgage  Insurance 
Act  of  2003  (Oct    3.  2003; 
117  Stat.  1158) 

H.R.  978/P.L.  108-92 

To  amend  chapter  84  of  title 
5,  United  States  Code,  to 
provide  that  certain  Federal 
annuity  computations  are 
adjusted  by  1  percentage 
point  relating  to  periods  of 
receiving  disability  payments, 
and  for  other  purposes.  (Oct. 
3.  2003;  117  Stat.  1160) 

S.  111/P.L.  108-93 

To  direct  the  Secretary  of  the 
Interior  to  conduct  a  special 
resource  study  to  determine 
the  national  significance  of  the 
Miami  Circle  site  in  the  State 
of  Florida  as  well  as  the 
suitability  and  feasibility  of  us 
inclusion  In  the  National  Park 
System  as  part  of  Biscayne 
National  Park,  and  for  other 
purposes.  (Oct   3,  2003;  117 
Stat    1161) 

S,  233/P.L.  108-94 

Coltsville  Study  Act  of  2003 
(Oct   3,  2003;  117  Stat.  1163) 

S.  278/P.L.  108-95 

Mount  Naomi  Wilderness 
Boundary  Adjustment  Act  (Oct. 
3.  2003;  117  Stat.  1165) 

Last  List  October  3,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws   To 
subscribe,  go  to  http:// 
listserv.  gsa .  go»/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
Sfjecific  inquiries  sent  to  this 
address 
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Presidential  Documents 


Title  3— 

The  President 


Presidential  Determination  No.  2003-41  of  September  30,  2003 

Transfer  of  Funds  from  International  Organizations  and 
Programs   (lO&P)   Funds   to   the   Child   Survival   and   Health 
Programs  Fund 


Memorandum  for  the  Secretary  of  State 

Consistent  with  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  including  section  610  of  the  Foreign  Assistance  Act 
of  1961,  as  amended  (FAA),  I  hereby  determine  it  is  necessary  for  the 
purposes  of  the  FAA  that  the  $25  million  in  FY  2003  International  Organiza- 
tions and  Programs  funds  that  were  reserved  to  be  allocated  for  the  United 
Nations  Population  Fund  be  transferred  to,  and  consolidated  with,  the  Child 
Survival  and  Health  Programs  Fund,  and  such  funds  are  hereby  transferred 
and  consolidated. 

You  are  hereby  authorized  and  directed  to  report  this  determination  to 
the  Congress  and  to  arrange  for  its  publication   in  the  Federal  Register. 


(^ 


THE  WHITE  HOUSE, 
Washington,  September  30,  2003. 


[FR  Doc.  03-25782 
Filed  10-8-03;  8:45  am) 
Billing  cx)de  4710-10-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  tXKJks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2003-CE-36-AD;  Amendment 
39-13327;  AD  2003-20-09] 

RIN2120-AA64 

Airworthiness  Directives;  Stemme 
GmbH  &  Co.  KG  IModei  STEMIME  SlO- 
VT  Sailplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  The  FAA  is  adopting  a  new 
airworthiness  directive  (AID)  for  all 
Stemme  GmbH  &  Co.  KG  Model 
STEMME  S:0-VT  sailplanes  that 
incorporate  a  certain  gear  box.  This  AD 
requires  you  to  incorporate  flight 
restrictions  into  the  Limitations  Section 
of  the  sailplane  flight  manual  and 
fabricate  and  install  a  placard  close  to 
the  throttle  lever  indicating  these 
restrictions.  This  AD  is  the  result  of 
mandator^'  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Germany. 
We  are  issuing  this  AD  to  prevent  the 
potential  for  the  lower  cog  wheel  in  the 
gear  box  to  rupture,  which  could  result 
in  loss  of  power  and  possible  loss  of 
control  of  the  sailplane. 
DATES:  This  AD  becomes  effective  on 
October  20,  2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulation  as  of  October  20,  2003. 

We  must  receive  any  comments  on 
this  AD  by  November  3,  2003. 
ADDRESSES:  Use  one  of  the  following  to 
submit  comments  on  this  AD: 

•  By  mail:  FAA,  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2003-CE- 


36-AD,  901  Locust,  Room  506.  Kansas 
City,  Missouri  64106. 

•  Bv /ax;  (816)  329-3771. 

•  By  e-mail:  9-ACE-7- 
Docket@faa.gov.  Comments  sent 
electronically  must  contain  "Docket  No. 
2003-CE-36-AD"  in  the  subject  line.  If 
you  send  comments  electronically  as 
attached  electronic  files,  the  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII. 

You  may  get  the  service  information 
identified  in  this  AD  from  Stemme 
GmbH  &  Co.  KG,  Gustav-Meyer-Allee 
25,  D-13355  Berlin.  Germany; 
telephone:  49.33.41.31.11.70;  facsimile: 
49.33.41.31.11.73. 

You  may  view  the  AD  docket  at  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2003-CE-36-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  Office 
hours  are  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Davison,  Aerospace  Engineer,  FAA. 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4130:  facsimile: 
(816)  329-^090. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD? 

The  Luftfahrt-Bundesamt  (LBA). 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  FAA  that  an 
unsafe  condition  may  exist  on  all 
Stemme  GmbH  &  Co.  KG  Model        » 
STEMME  SlO-VT  sailplanes  that 
incorporate  a  part  number  HAG  gear 
box  (serial  numbers  43YYQ001  through 
43YYQ093).  The  LBA  reports  two 
incidents  where  the  lower  cog  wheels  of 
the  affected  gear  box  failed.  In  both 
cases,  the  web  of  the  cog  wheel 
separated  from  the  shaft. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

This  condition,  if  not  prevented, 
could  cause  the  lower  cog  wheel  in  the 
gear  box  to  rupture,  which  could  result 
in  loss  of  power  and  possible  loss  of 
control  of  the  sailplane. 

Is  There  Service  Information  That 
Applies  to  This  Subject? 

Stemme  GnjbH  &  Co.  KG  has  issued 
Stemme  Service  Bulletin  A31-10-065. 
Am. -Index:  92a,  dated  February  21. 
2003. 


What  Are  the  Provisions  of  This  Service 
Information? 

The  service  bulletin  is  divided  into 
two  parts  as  follows: 

1.  Flight  manual  limitations  and 
placard  installation: 

— Flight  manual  limitation:  "The 

operation  of  the  engine  will  be  limited 
to  maximum  100%  power  (max. 
continuous  power)." 

— Flight  manual  limitation:  "Hence  the 
take-off  procedure  (take-off  with  take- 
off power  115%,  see  section  4.5.2.2.  of 
the  Flight  Manual)  must  not  be 
selected.  Alternative  procedures  {i.e.. 
take-off  with  max.  continuous  power 
100%)  are  published  in  the  Flight 
Manual." 

— Placard:  Installation  of  a  placard  close 
to  the  throttle  lever  with  the 
following:  "Operation  above  100% 
continuous  power  is  not  allowed!  (see 
SB  A31-1Q-1065)." 

2.  Replacement  of  the  lower  cog 
wheel  (P/N:  43.15.0028)  with  a  modified 
cog  wheel  (P/N:  43:15:0043). 

What  Action  Did  the  LBA  Take? 

The  LBA  classified  this  service 
bulletin  as  mandatory  and  issued 
German  AD  Number  2002-389/2, 
Effective  date:  April  17,  2003.  in  order 
to  ensure  the  continued  airworthiness  of 
these  sailplanes  in  Germany. 

Was  This  in  Accordance  With  the 
Bilateral  Airv^-orthiness  Agreement? 

These  Stemme  GmbH  &  Co.  KG  Model 
STEMME  S10-\T  sailplanes  are 
manufactured  in  Germany  and  are  type- 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Per  this  bilateral  airworthiness 
agreement,  the  LBA  has  kept  us 
informed  of  the  situation  described 
above. 

FAA's  Determination  and  Requirements 
of  the  Proposed  AD 

What  Has  FAA  Decided? 

We  have  examined  the  LBA's 
findings,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  the  unsafe  condition  described 
previously  is  likely  to  exist  or  develop 
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on  other  Stemme  GmbH  &  Co  KG 
Model  STEMME  SlO-VT  sailplanes  of 
the  same  type  design  that  are  registered 
in  the  United  States,  this  AD  is  being 
issued  to  prevent  the  potential  for  the 
lower  cog  wheel  in  the  gear  box  to 
rupture,  which  could  result  in  itiss  ot 
power  and  possible  loss  of  control  of  the 
sailplane 

What  Does  This  AD  Require? 

This  AD  requires  you  to  incorporate 
restrictions  into  the  Limitatit)ns  Section 
of  the  flight  manual  and  incorporate  a 
placard  close  to  the  throttle  lever 
indicating  these  restrictions.  These 
restrictions  and  the  placard  are 
referenced  in  Stemme  Service  Bulletin 
A31-1Q-065.  Am  -Inde.x:  02a.  dated 
Februarv  25.  2003 

In  preparation  of  this  nile.  we 
contacted  type  clubs  and  aircraft 
operators  to  obtain  technical 
information  and  information  on 
operational  and  et  onomu  impac  t-<   Wf 
did  not  receive  anv  information  through 
these  contacts  If  received,  we  would 
have  included,  in  the  rulemaking 
docket,  a  discussion  of  any  informatmn 
that  mav  have  influenced  this  action. 

W'hv  Is  the  FAA  \ot  Mandating  the  Cog 
Wheel  Replacement' 

We  are  not  mandating  the  cog  wheel 

replacement  {a.s  -.[lef  ified  in  the  service 
information!  in  this  AD  actum  because 
of  the  ■hootstrappiiit:  requirement." 
When  we  i>,sue  all  AD  that  involves 
requirements  aftei  ting  (light  safety 
where  we  do  not  first  provide  notice 
and  an  npportunkv  for  public  comment, 
then  we  are  onlv  able  to  include  a  short- 
term  acition  that  immediatelv  corrects 
the  unsafe  conditicm.  The 
Administrative  Proo-dures  Act  does  not 
permit  i  ombining  a  long-term 
requirement  with  a  short-term  dctimi 
when  we  do  not  [)rnvide  prior  publii 
comment  We  anah  ze  the  short-term 
action  and  the  long-term  ac  tioii 
separately  for  justification  to  b\  pass 
public  notic  e 

The  F.-\A  ma\  initidte  tutur>'  .\D 
ac:tion  with  puhli(  romnu'nt  tti  mandate 
the  cog  wheel  replac  eiiu'iit  as 
terminating  ac:tion  for  the  WW 
requirements  of  this  AD.  This  cog  wheel 
replacement  is  optional  in  thn  .-\D  ,is 
terminating  action 

Haw  Does  the  R^'Vtsion  to  14  CFR  Part 
39  Affect  This  Prnp,>-.r,i  AD'' 

On  July  10.  2002,  wf'  published  a  new 
version  of  14  C:FK  part  .39  lb7  FR  47997. 
lulv  22,  2002),  which  governs  FAA's  AD 
s\stem  This  reuulatinn  imw  includes 
material  that  relate.^  to  altered  prcjducts, 


special  flight  permits,  and  alternative 
methods  of  cuimpliance.  This  material 
previously  wa.s  included  in  each 
individual  AD.  Since  this  material  is 
included  in  14  GFK  part  39,  we  will  not 
inc  hide  it  in  future  AD  actions 

Comments  Invited 

Will  I  Have  the  Opportunity  To 
Comment  Prior  to  the  Issuance  of  the 
Rule' 

This  AD  is  ,1  final  rule  that  involves 
r>'(iuiremeiits  affecting  flight  safety  and 
was  not  prei  eded  b\  notK;e  and  an 
opporturiit\  for  public  comment; 
however,  we  invite  you  to  submit  any 
written  relevant  data,  views,  or 
iirguments  regarding  this  AD.  Send  your 
comments  to  an  address  listed  under 
ADDRESSES.  Include    AD  Docket  No. 
2l)03-C:E-3h-AD"  in  the  subject  line  of 
vour  comments  If  you  want  us  to 
ac  knowledge  receipt  of  your  mailed 
(  oinments.  send  us  a  self-addressed, 
stamped  postc  arci  with  the  doe;ket 
number  written  on  it;  wt!  will  date- 
staiiq)  vour  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  M\>'rall  regulatory,  economic, 
em  imnmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modif\  It   If  a  [lerson  contacts  us 
through  a  nonwritten  c  ommunic:ation. 
and  that  contact  relates  to  a  substantive 
fMPt  of  this  AD.  we  will  summarize  the 
c;ontact  and  plac:e  the  sumniar\  in  the 
docket.  We  will  consider  all  lomments 
received  by  the  closing  date  and  may 
amend  the  AD  in  light  of  tlmse 
comments. 

Regulatory  Findings 

Will  This  AD  Impact  Various  Entities'' 

We  have  determined  that  this  AD  will 
not  have  ffdfiahsm  implications  under 
CvM  uti\.'  Order  1.(132,  This  AD  will 
n.'t  !i,iw  1  substantial  direc:t  efit'ct  on 
the  States,  on  the  relationship  betwc^en 
the  national  government  and  the  .States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  v.irious 
levels  of  government. 

Will  This  AD  involve  a  signifi( unt  rule 
or  regulatory  action? 

For  the  reasons  discussed  above,  I 
certify  that  this  AD: 

1.  Is  not  a  "significant  regulatory 
action"  under  lixecutive  Order  128(36; 

2.  Is  not  ,1  signific.iiit  rule  '  under  the 
DOT  Regulatory  F'olicies  and  Proi:edures 
(44  FR  1 1034.  Februarv  20.  m74);  and 

3.  Will  not  have  ,i  signini.iiit 
econoiiui   iiiip.K  t,  [lositivi'  or  negative, 
on  a  subslaiitiai  iiuinbei  oi  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  summary  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
Include  "AD  Docket  No.  2003-CE-36- 
AD"  in  vour  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1  The  authority  citation  for  part  39 
continuc^s  to  rcsad  as  follows: 

.Authority:  44  I'.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  The  FAA  amends  §  39,13  by  adding 
the  followdng  new  airu'orthiness 
directive  (AD): 

2003-2O-09     Stemme  GmbH  &  Co,  KG: 

.Aineiidment  ;i') -13327,  Docket  No. 
lI00;i-(;E-3ti-AU. 

When  Does  This  AD  Become  Effective? 

laj  This  .\D  be( omes  effec:tive  on  October 
20,  200,! 

.Are  Any  Other  ADs  Affected  by  This  Action? 

lb)  None. 

What  Sailplanes  Are  .Affected  by  This  AD? 

Id  This  .\D  ahects  all  Model  STEMME 
SIO-VT  sailplanes  that: 

(1)  Incorporate  a  part  number  (P/N)  WAV, 
gear  box  (serial  numbers  43YYQ001  through 
43YYQ093):  and 

(21  .Are  certificated  in  any  category: 

What  is  the  I  nsafe  Condition  Presented  in 
This  ,AD? 

id)  This  .AD  is  the  result  ot  mandatory 
1  Diilinumg  airworthiness  information  (MCAI) 
issued  bv  the  airworthiness  authority  for 
Germany   We  are  issuing  this  .AD  to  prevent 
ihe  [icilt'ntial  lor  the  lower  cog  wheel  in  the 
gear  box  to  r'.iplure.  which  could  result  in 
loss  ot  power  and  possible  loss  of  control  ot 
the  sHilplane, 

What  Must  I  Do  To  Address  This  Problem? 

(el  To  address  this  problem,  you  must 
accomplish  the  follow ing: 
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Actions 


Compliance 


Procedures 


(1)  Incorporate  ttie  following  flight  restrictions 
into  the  Limitations  Section  of  the  flight  man- 
ual: 

(i)  "The  operation  of  the  engine  will  be  limited 
to  maximum  100%  power  (rr.ax.  continuous 
power). "  and 

(ii)  "Hence  the  take-off  procedure  (take-off  with 
take-off  power  115%,  see  section  4.5.2.2,  of 
the  Flight  Manual)  must  not  be  selectd.  Alter- 
native procedures  (i.e.,  take-off  with  max. 
continuous  power  ick}%)  are  published  in  the 
flight  Manual." 

(2)  Fabricate  a  placard  that  incorporates  the  fol- 
lowing words  (using  at  least  1/8-irH:h  letters)  | 
and  install  this  placard  close  to  the  throttle  | 
lever:    "Operatron   above    100%   continuous 
power   is   not   allowed!    (see   SB   A31-10- 
1065)." 


Within  the  next  10  days  after  October  20, 
2003  (the  effective  date  of  this  AD),  unless 
already  accomplished. 


(3)  As  an  alternative  method  of  compliance  to 
this  AD,  replace  the  lower  cog  wheel  (P/N: 
43  15.0028)  with  a  modified  cog  wheel  (P/N: 
43:15:0043). 


Within  the  next  10  days  after  October  20, 
2003  (the  effective  date  of  this  AD),  unless 
already  accomplished. 


At  any  time  as  terminating  action  for  the  limi- 
tations and  placard  requirements  of  this  AD. 


Either  insert  a  copy  of  this  portion  of  the  AD 
or  Stemme  Service  Bulletin  A31 -10-065, 
Am. -Index:  02a,  dated  February  25,  2003, 
into  tfie  Limitations  Section  of  this  of  the 
AFM.  The  owner/operator  holding  at  least  a 
pnvate  pilot  certificate  as  authorized  by  sec- 
tion 43.7  Federal  Aviation  Regulations  (14 
CFR  43.7)  may  do  this  flight  manual  inser- 
tion. Make  an  entry  into  ttie  aircraft  records 
showing  compliance  with  these  portions  of 
the  AD  in  accordance  with  section  43.9  of 
the  Federal  Aviation  regulations  (14  CFR 
43.9). 

No  specific  procedures  are  necessary  for  this 
action.  Stemme  Service  Bulletin  A31-10- 
065,  Am. -Index:  02a,  dated  Febnjary  25, 
2003,  references  this  action.  The  owner/op- 
erator holding  at  least  a  private  pilot  certifi- 
cate as  authorized  by  section  43.7  of  the 
Federal  Aviation  Regulations  (14  CFR  the 
throttle  43.7)  may  do  the  placard  require- 
ments. Make  an  entry  into  the  aircraft 
records  showing  compliance  with  these  por- 
tions of  the  AD  in  accordance  with  section 
43.9  of  the  Federal  Aviation  (14  CFR  43.9) 

Use  the  instructions  in  Stemme  Service  Bul- 
letin A31-10-065,  Am. -Index:  02a.  dated 
February  25,  2003. 


Why  Is  the  FAA  Not  Mandating  the  Cog 
Wheel  Replacement? 

(f)  We  are  not  mandating  the  cog  wheel 
replacement  (as  specified  in  the  service 
information)  in  this  AD  action  because  of  the 
"bootstrapping  requirement."  When  we  issue 
an  AD  that  involves  requirements  affecting 
flight  safety  where  we  do  not  first  provide 
notice  and  an  opportunity  for  public 
comment,  then  we  are  only  able  to  include 

a  short-term  action  that  immediately  corrects 
the  unsafe  condition. 

( 1 )  The  Administrative  Procedures  Act 
does  not  permit  combining  a  long-term 
requirement  with  a  short-term  action  when 
we  do  not  provide  prior  public  comment. 
The  short-term  action  and  the  long-term 
action  are  analyzed  separately  for 
justification  to  bypass  public  notice. 

(2)  We  may  initiate  ftiture  AD  action  with 
public  comment  to  mandate  the  cog  wheel 
replacement  as  terminating  action  for  the 
AFM  requirements  of  this  AD.  This  cog 
wheel  replacement  is  optional  in  this  AD  as 
terminating  action. 

What  About  Alternative  Methods  of 
Compliance? 

(g)  You  may  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD  by  following  the  procedures  in  14 
CFR  ,39.13.  Send  your  request  to  the  Manager, 
Standards  Office,  Small  Airplane  Directorate, 
FAA.  For  information  on  any  already 
approved  alternative  methods  of  compliance, 
contact  Greg  Davison,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4130;  facsimile:  (816) 
329-4090. 


Is  There  Material  Incorporated  by 
Reference? 

(h)  If  you  choose  to  do  the  replacement 
required  by  this  AD,  then  you  must  use 
Stemme  Service  Bulletin  A31-10-065.  Am.- 
Index:  02a,  dated  February  25,  2003.  The 
Director  of  the  Federal  Register  approved  the 
incorporation  by  reference  of  this  service 
bulletin  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  You  may  get  a  copy  from 
Stemme  GmbH  &  Co.  KG.  Gustav-Meyer- 
Allee  25,  D-13355  Berlin.  Germany; 
telephone:  49.33.41.31.11.70;  facsimile: 
49.33.41.31.11.73.  You  may  review  copies  at 
FAA,  Central  Region.  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Cariitol  Street, 
NW..  suite  700,  Washington,  DC. 

Is  There  Other  Information  That  Relates  to 
This  Subject? 

(i)  German  AD  Number  2002-389/2. 
Effective  date:  April  17,  2003.  also  addresses 
the  subject  of  this  AD. 

Issued  in  Kansas  City,  Missouri,  on 
September  30,  2003. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 

Certification  Service. 

[FR  Doc.  03-25330  Filed  10-8-03;  8:45  am] 

BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  200^-CE-42-AD;  Antendment 
39-13333;  AD  2003-20-15] 

RIN2120-AA64 

Airworthiness  Directives;  Pilatus 
Aircraft  Ltd.  Models  PC-12  and  PC-12/ 
45  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  The  FAA  is  adopting  a  new 
airworthiness  directive  (AD)  for  certain 
Pilatus  Aircraft  Ltd.  (Pilatus)  Models 
PC-12  and  PC-12/45  airplanes.  This  AD 
requires  you  to  inspect  for  certain 
installed  fuel  booster  pumps  and 
replace  that  fuel  booster  pump,  inspect 
other  certain  fuel  booster  pumps  for 
defects,  and  either  install  lead 
protection  spiral  wrap  or  replace  the 
defective  fuel  booster  pumps, 
depending  on  whether  defects  are 
found.  This  AD  is  the  result  of 
mandator^'  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Switzerland. 
We  are  issuing  this  AD  to  detect  and 
correct  anv  defective  fuel  booster  pump, 
which  could  result  in  electrical  arcing 
from  the  leads  in  an  air/fuel  mixture. 


Federal  Register/ Vol.  68,  No.  196/Thursday,  October  9,  2003 /Rules  and  Regulations  58267 


58266  Federal  Register/ Vol.  68,  No.    1 9ei /Thursday.  October  9,  2003 /Rules  and  Regulations 


Such  failure  could  UmiI  to  .i  firt>  or 
explosion  of  d  fuel  tank 

DATES:  This  AD  btM nmes  effp(  live  on 
Uctober  10.  jIOO  i 

The  Director  of  the  Federal  Register 
approved  the  intorporatiou  hv  reference 
of  certain  publications  li.sted  in  the 
regulation  as  of  ()(  tober  U).  2003 

We  must  receive  anv  comments  on 
this  AD  by  December  10.  200  1 

ADDRESSES:  I'se  one  uf  the  following  to 
submit  (  omments  on  this  AD: 

•  Bv  mail  FAA.  Central  Region, 
()ffic:e  of  the  Regional  ('ounsel. 
Attention:  Rules  Docket  No,  20():M;H- 
42-AD,  901  Locust.  Room  506,  Kansas 
Citv,  Missouri  64106. 

•  Sv /ax;  (8161  329- .3771. 

•  Bv  p-mail:  y-ACE-7-Dorkpt^faa  gov 
('omments  sent  electronically  must 
cimtain    Do(  ket  No   2003-(:'K-42-AD' 
m  the  subject  line.  If  you  send 
comments  electronically  as  atta!  bed 
electronic  files,  the  file^  must  be 
formatted  m  .MK:rosoft  \Vord  97  for 
Windows  or  ASCII. 

■^'ou  mav  get  the  service  information 
identified  in  this  AD  frcjm  Filatus 
Business  Aircraft  Ltd  .  Product  Support 
Department,  11755  Airport  Wav, 
Broomfield,  Colorado  80021;  telephone: 
1303)  465-9099:  facsimile:  (303)  465- 
6040. 

You  may  view  the  AD  docket  at  FAA, 
Central  Region.  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No 
2003-CE-42-AD,  901  Locust,  Room 
506,  Kansas  Citv.  Missouri  641  OH  C)ffi(  e 
hours  are  8  am  to  4  p.m.,  Monday 
through  Friday,  e.xcept  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Rudolph.  Aerospace  Engineer. 
F.A.A,  Small  Airplane  Directorate.  901 
Locust,  Room  301.  Kansas  Citv, 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimde:  (816)  329-4090. 

SUPPLEMENTARY  INFORMATION: 
Discussion 

What  Events  Have  Claused  This  AD'' 

The  Federal  Office  for  Civil  .Aviation 
(FOCA),  which  IS  the  airworthiness 
authority  for  Switzerland,  recently 
notified  FAA  that  an  unsafe  c  ondition 
may  exist  on  certain  Pilatus  Models  PC- 
12  and  PC-12/45  airplanes.  The  FOCA 
reports  1 1  reports  of  damaged  fuel 
booster  pump  wires  from  9  different 
aircraft.  Within  the  FAA  service 
difficulty/accident  report  system,  we 
found  eight  occurrences  of  damaged  fuel 
booster  pump  wires  This  damage  to  the 
electrical  wires  could  possibly  cause 
electrical  arcing  when  the  wires  get  in 
an  air/ fuel  mixture. 


What  An-  thf  donsi'ijuriK  cs  if  thf 
Condition  Is  Sot  C.orwcted' 

Such  electrical  ari:ing  (  ould  lead  to  a 
fire  or  explosion  of  a  fuel  tank. 

Is  ThfTt'  Sfr\i(  p  Information  That 
Applies  t:)  This  Subject? 

Pilatus  has  issued: 

Pilatus  PC12  Service  Bulletin  No.  28- 
011,  Revision  No.  1,  dated  luly  11,  2003; 

Pilatus  F'C12  Maintenance  Manual 
Temporary  Revision  No   12-03  (12-10- 
01),  d.ited  lune  h.  2003;  and 

Pilatus  PC12  .Maintenance  Manual 
Temporary  Revision  No.  28-02  (28-20- 
04).  ilated  Iune6,2003. 

What  Are  the  Provisions  of  This  Senice 
Intormation:' 

The  service  inlnriiiation  includes 

procedures  foi 

— Inspecting  the  fuel  booster  pumps  for 
defects; 

— Replacing  fuel  booster  pumps. 

— Installing  ItMd  prote(  tion  spiral  wrap: 
.111(1 

— Incorporating  Temporary  Revision 
No,  7,  dated  |une  ti.  2003,  or 
Temporary  Revision  No   37,  dated 
lune  6,  2003,  to  the  Section  ^— 
Limitations  section  of  the  applicable 
pilot's  operatini;  handbook  (POH) 
This  is  a  teiiiporarv  option  and 
replacing  the  subject  fuel  booster 
pum[)  or  in>talling  the  lead  prote(  tion 
spiral  wrap  is  mandatory  within  a 
cert, nil  time  frame. 

What  A<tinn  Did  the  FOCA  Take? 

The  F0(;A  classified  this  service 
bulletin  as  mandatory  and  issued  Swiss 
AD  Number  HB  2003-301.  dated  |uly 
17.  2003,  in  order  to  ensure  the 
continued  .lirworthiness  of  tfiese 
airplanes  oi  .Switzerland. 

IVus  This  in  Accordance  With  the 
Bilateral  Amvorthmess  Agreement? 

The  Pilatus  Models  PC-12  and  PC- 
12/45  are  manufactured  in  Switzerland 
and  are  t\  pe-certificated  for  operation  in 
the  I'niteti  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bil.iteral  airworthiness 
agreement 

Per  this  bilateral  airworthiness 
agreement,  the  FOCA  has  kept  us 
informed  of  the  situation  described 
above 

FAA's  Determination  and  Requirements 
of  This  AD 

What  Has  FAA  decided? 

We  have  examined  the  FOC^A's 
findings,  reviewed  all  available 
information,  and  dt^termined  that  AD 
action  is  necessary  for  products  of  this 


type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  the  unsafe  condition  described 
previously  is  likely  to  exist  or  develop 
on  other  Pilatus  Models  PC-12  and  PC- 
12/45  airplanes  of  the  same  type  design 
that  are  registered  in  the  United  States, 
this  AD  is  being  issued  to  detect  and 
correct  any  defective  fuel  booster  pump, 
which  could  result  in  electrical  arcing 
from  the  leads  in  an  air/fuel  mixture. 
Such  failure  could  lead  to  a  fire  or 
explosion  of  a  fuel  tank. 

What  Does  This  AD  Require:" 

This  AD  requires  you  to  incorporate 
the  actions  in  the  previously-referenced 
servic:e  information. 

In  preparation  of  this  rule,  we 
contacted  type  clubs  and  aircraft 
operators  to  obtain  technical 
information  and  information  on 
operational  and  economic  impacts.  We 
did  not  receive  any  information  through 
these  contacts.  If  received,  we  would 
have  included,  in  the  rulemaking 
dockel,  a  discussion  of  any  information 
that  mav  have  influenced  this  action. 

How  Dues  the  Revision  to  14  CFR  Part 
39  Affect  This  AD' 

On  luly  10.  2002.  we  published  a  new 
version  of  14  CFR  part  39  (67  FR  47997. 
July  22,  2002),  which  governs  FAA's  AD 
system.  This  regulation  now  includes 
material  that  relates  to  altered  products, 
special  flight  permits,  and  alternative 
methods  of  compliance.  This  material 
previously  was  included  in  each 
individual  AD.  Since  this  material  is 
included  in  14  CFR  part  39,  we  will  not 
include  it  in  future  AD  actions. 

Compliance  Time  of  This  AD 

What  Would  Be  the  Compliance  Time  of 
This  AD' 

The  compliance  time  of  this  AD  is 
within  the  next  7  calendar  days  after 
October  10,  2003  (the  effective  date  of 
this  AD). 

Why  Is  This  Compliance  Time  Presented 
in  Calendar  Time  Instead  of  Hours  TIS? 

The  leads  may  rub  and  arc  as  a  result 
of  aircraft  operation.  Therefore,  FAA  has 
determined  that  a  compliance  based  on 
calendar  time  should  be  utilized  in  this 
AD  in  order  to  ensure  that  the  unsafe 
condition  is  addressed  on  all  aircraft  in 
a  reasonable  time  period. 

Comments  Invited 

Will  I  Have  the  Opportunity  To 
Comment  Prior  to  the  Issuance  of  the 
Rule'' 

This  AD  is  a  final  rule  that  involves 
requirements  affecting  flight  safety  and 
was  not  preceded  by  notice  and  an 
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opportunity  for  public  conunent; 
however,  we  invite  you  to  submit  any 
written  relevant  data,  views,  or 
arguments  regarding  this  AD.  Send  your 
comments  to  an  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-CE-42-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it;  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  it.  If  a  person  contacts  us 
through  a  nonwritten  communication, 
and  that  contact  relates  to  a  substantive 
part  of  this  AD,  we  will  summarize  the 
contact  and  place  the  summary  in  the 
docket.  We  will  consider  all  comments 
received  by  the  closing  date  and  may 
amend  the  AD  in  light  of  those 
comments. 

Regulatory  Findings 

Will  This  AD  Impact  Various  Entities? 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 


Will  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action  ? 

For  the  reasons  discussed  above,  I 
certify  that  this  AD: 

1.  Is  not  a  "significant  regulator^' 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summary'  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  summary  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
Include  "AD  Docket  No.  2003-CE-42- 
AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39' 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

■  2.  The  F.AA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive  (AD): 

2003-20-15     Piiatus  Aircraft  Ltd.: 

Amendment  .39-133.33:  Docket  No. 
2003-CE-42-AD, 

When  Does  This  AD  Become  Effective? 

(a)  This  AD  becomes  effective  on  October 
10.  2003. 

Are  Any  Other  ADs  .\ffected  By  This  Action? 

(b)  None. 

What  Airplanes  Are  Affected  by  This  AD? 

(c)  This  AD  affects  Models  PC-12  and  PC- 
12/45  airplanes,  serial  numbers  101  through 
520.  with  fuel  booster  pump  (fuel  pump)  part 
number  (P/N)  969.84.11.401,  968.84.11.403. 
or  968.84.11.404  installed,  that  are 
certificated  in  any  categon,'. 

What  Is  the  Unsafe  Condition  Presented  in 
This  AD? 

(d)  This  AD  is  the  result  of  mandatorv 
continuing  airworthiness  information  (MC.M) 
issued  by  the  airworthiness  authority  for 
.Switzerland.  We  are  issuing  this  .\D  to  detect 
and  correct  any  defective  fuel  booster  pump, 
which  could  result  in  electrical  arr:ing  from 
the  leads  in  an  air/fuel  mixture.  Such 
electrical  arcing  could  lead  to  a  fire  or 
explosion  of  a  fuel  tank. 

What  Must  I  Do  To  Address  This  Problem? 

(e)  To  address  this  problem,  you  must 
accomplish  the  following  unless  alreadv 
accomplished: 


Actions 


Compliance 


Procedures 


.(1)  Replace  any  installed  fuel  booster  pump 
part  number  (P/N)  969.84.11.401  with  a  fuel 
pump  that  has  the  Piiatus  PC12  Service  Bul- 
letin No.  28-011,  Revision  No.  1,  dated  July 
1 1 ,  2003,  modification  incorporated. 


(2)  Inspect  the  installed  fuel  booster  pump  P/N 
968.84.1 1 .403  or  968.84.1 1 .404  for  defects: 

(i)  If  defects  are  found,  replace  the  fuel  booster 
pump  with  a  fuel  booster  pump  that  has  the 
modification  referenced  in  Piiatus  PC  12  Serv- 
ice Bulletin  No.  28-011,  Revision  No.  1, 
dated  July  11,2003. 

I 

(11)  If  no  defects  are  found: 

(B)  Re-identify  the  fuel  booster  pump  P/N  and 
968.84.11.403  or  968.84.11.404  by  adding 
the  suffix  letter  "B"  adjacent  to  the  serial 
Maintenance  number  on  the  fuel  pump  identi- 
fication plate. 

(3)  Do  not  Install  any  part  referenced  in  para- 
graph (e)(1)  or  (e)(2)  of  this  AD  unless  it  has 
been  modified  per  Piiatus  PC  12  Service  Bul- 
letin No.  28-01 1 ,  Revision  No.  1 ,  dated  July 
1 1 ,  2003. 


Within  the  next  7  calendar  days  after  October 
10,  2003  (the  effective  date  of  this  AD) 


Within  the  next  7  calendar  days  after  October 
10,  2003  (the  effective  date  of  this  AD). 


Per  Piiatus  PC12  Service  Bulletin  No.  28-011, 
Revision  No.  1 ,  dated  July  1 1 ,  2003,  Piiatus 
PCI  2  Maintenance  Manual  Temporary  Re- 
vision No.  12-03  (12-10-01),  dated  June  6, 
2003.  and  Piiatus  PCI 2  Maintenance  Man- 
ual Temporary  Revision  No.  28-02  (28-20- 
04),  dated  June  6,  2003. 

Per  Piiatus  PC  12  Service  Bulletin  No.  28- 
011,  Revision  No.  1,  dated  July  11.  2003, 
Piiatus  PC  12  Maintenance  Manual  Tem- 
porary Revision  No.  12-03  (12-10-01), 
dated  June  6,  2003,  and  Piiatus  PC  12 
Maintenance  Manual  Temporary  Revision 
No.  28-02  (28-20-04).  dated  June  6,  2003. 
and  Piiatus  PC  12  Maintenance  Manual 
Temporary  Revision  No.  28-02  (28-20-04), 
dated  June  6,  2003. 


As  of  October  10,  2003  (the  effective  date  of 
this  AD). 


Not  applicable. 
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Actions 


Compliance 


Procedures 


(4)  If  you  have  scheduled  the  replacement  or 
installation  required  by  paragraphs  le)(l)  and 
(e)(2)  of  this  AD.  but  the  schedule  puts  you 
beyond  the  time  to  comply,  you  may  insert 
Temporary  Revision  No  7,  dated  June  6 
2003.  or  Temporary  Revision  No  37,  dated 
June  6.  2003.  in  the  Secf;on  2— Limitations 
section  of  the  applicable  pilots  operating 
handbook  (POH)  and  operate  the  aircraft  ac- 
cording 


Pnor  to  further  flight  after  scheduling  the  re- 
placement of  installation  The  replacement 
or  installation  of  paragraphs  (e)(1)  and 
(e)(2)  of  this  AD  must  be  accomplished 
within  50  hours  time-in-service  after  Octo- 
ber 10,  2003  (the  effective  date  of  this  AD), 
After  compliance  with  paragraphs  (e)(1)  and 
(e)(2)  of  this  AD,  you  may  remove  Tem- 
porary Revision  No  7,  dated  June  6,  2003. 
or  Temporary  Revision  No  37,  dated  June 
6  2003,  from  the  POH 


Anyone  who  ho'ds  at  least  a  private  pilot  cer- 
tificate, as  authonzed  by  section  43.7  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7),  may  incorporate  the  POH  revision  re- 
quired by  this  AD.  You  must  make  an  entry 
into  the  aircraft  records  that  shows  compli- 
ance with  this  AD,  per  section  43.9  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.9).  Send  the  following  to  the  Small  Air- 
plane Directorate  using  the  procedures  de- 
scribed in  paragraph  (f)  of  this  AD:  tfie  air- 
plane model  and  serial  number  designation; 
the  number  of  hours  TIS  on  the  airplane; 
the  scheduled  date  for  the  replacement/in- 
stallation; and  the  name  and  location  of  the 
authonzed  repair  shop. 


What  About  Alternative  Methods  of 
Compliance? 

(fl  \'ou  mav  request  a  different  method  of 
loniplian.  -^  or  a  different  compliance  time 
fur  this  AD  bv  follnwing  the  procedures  in  14 
CP'R  39.13.  Send  your  request  to  the  Manager 
Standards  Office,  Small  Airplane  Directorate 
K.A.A   hor  information  on  any  already 
approved  alternative  methods  of  compliance. 
contact  Doug  Rudolph,  Aerospace  Engineer. 
F.\.-\.  Small  Airplane  Directorate.  901  Locust 
Room  301.  Kansas  City,  Missouri  64106: 
telephone:  (816)  329-4059:  facsimile:  (816) 
i  2 'f-4  !)■)() 

Is  There  Material  Incorporated  bv 
Reference? 

(gl  You  must  do  the  actions  required  by 
this  .\D  per  Pilatus  PCl2  Service  Bulletin  No 
28-011.  Revision  No.  1.  dated  July  11,  2003. 
Pilatus  Pf:i2  Maintenance  Manual 
Temporary  Revision  No.  12-03  (12-10-01). 
dated  lune  6,  2003.  and  Pilatus  PC12 
Maintenant  e  .Manual  Tempurary  Revision 
No   28-02  l2rt-20-<J4).  dated  [une  6.  2003. 
The  Du'ictor  of  the  Federal  Register  approved 
the  incorporation  by  reference  of  this  service 
bulletin  in  accordance  with  5  U.S.C^.  .5.52(a) 
and  1  C:FR  part  51.  You  may  get  a  copy  from 
Pilatus  Business  .Mrcraft  Ltd..  Product 
Support  Department.  1 1755  Airport  Way. 
Broomfield.  Colorado  80021.  telephone:  (303) 
465-9099:  facsimile:  (303)  465-6040. 

■^ou  mav  review  copies  at  FAA.  Central 
Region.  Office  of  the  Regional  Counsel.  901 
Locust   Room  50fi.  Kansas  City.  Missouri 
M  106,  or  at  the  Office  of  the  Federal  Register. 
HOO  N(jrth  Clapitol  Street.  N\V  .  suite  700. 
Washington   DC, 

Is  There  Other  Information  That  Relates  to 
This  Subject? 

Ih)  .Swiss  .AD  Number  Hti  2003-301,  dated 
lulv  17.  2003.  also  addresses  the  subject  of 

this  AD 

Issued  in  Kansas  City.  Missouri,  on 
October  2,  2003. 
Dorenda  D.  Baker, 

Acting  Managt^r,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
[¥K  Doc   03-25477  Filed  10-8-01:  H  45  am] 
BILUNG  CODE  4910-13-f> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-326-AD;  Amendment 
39-1 3331 ;  AD  2003-20-1 3] 

RIN212(>-AA64 

Airworthiness  Directives;  Boeing 
Model  737^00,  -500.  -600,  -700.  and 
-800  Series  Airplanes 

AGENCY:  Ffdcral  .\\  i.ition 
,\ilmiiiistr,itiuii,  I)( )'!'. 

ACTION:  1  iiul  rulo. 

SUMMARY:  This  .impndment  adopts  a 

iii'W  .urwurthiiiess  iiin'<:ti\('  (AD). 
i[)[)lu  ciblt'  to  certain  Hot-ini;  Mniici  737- 
4(K).  -,')U0.  -6U(J.  -71)0,  and  -HUU  series 
airplanes,  that  requires  either 
iniHiifu  atiun  (if  the  u  irint;  to  the 
uindshit'id  \\i()('r  iiintnrs  m  tht;  liigtit 
compartment  nr  repl.tcement  of  those 
windshield  wiper  motor/converters 
with  new  motor.'converters    This  at:tinn 
is  ne(:ess<ir\'  to  prevent  ,i  reduction  in 
tlioht  t:rew  visibilitv  dut^  to  stalled 
wiper  motors  during  heavy  precipitation 
and  a  period  of  suhstanti.il  crew 
workload,  which  t ouhl  result  in  damage 
to  the  .nrjilaiie  structure  and  iujur\  to 
flight  (  rev\ ,  [lassengers.  or  ground 
(lersonnel  diinii'^  liii.il  .ifiproat  h  lor 
laniiing.  This  action  is  intended  to 
iddress  the  identified  unsafe  condition. 
DATES:  Effective  November  13.  2003. 
Til''  incorporation  b\'  r<tferonce  of 
i:ertaiii  [uiblii  ations  listed  in  the 
regulations  is  approved  bv  the  Director 
of  the  Feder.il  Register  as  nf  November 
1  L  20(13 

ADDRESSES:  The  servii  e  uitormatiiiii 
referenced  in  this  .\I)  m,i\  be  obtained 
from  E?iieing  (Commercial  Airplane 
Crmip.  I'O   Box  3707.  Seattle, 
Washington  98124-2207  This 
intormation  mav  be  examined  at  the 


Federal  Aviation  Administration  (FAA), 
Transpo^l  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Eiford,  Aerospace  Engineer,  Cabin 
Safetv  and  En\  ironmental  Systems 
Branch,  ANM-150S.  FAA.  Seattle 
.■\ircraft  Certification  (Office.  1601  Lind 
.■\ venue,  SW.,  Renton.  Washington 
980.55-10.56;  telephone  (425)  917-6465; 
fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  c:ertain  Boeing 
Model  73  7-400.  -500.  -BOO.  -700.  and 
-HOO  series  airplanes  was  published  in 
the  Federal  Register  on  December  2, 
2002  (67  FR  71500).  That  action 
proposed  to  require  modification  of  the 
wiring  to  the  windshield  wiper  motors 
in  the  flight  compartment  and  nose 
wheel  well  areas.  For  certain  airplanes, 
that  action  also  provided  for  optional 
replacement  of  the  windshield  wiper 
motor/converters  in  the  flight 
compartment 

Comments 

Interested  persons  have  been  afforded 
^n  opportunitv  to  participate  in  the 
making  of  this  amendment.  Due 
(  onsideration  has  been  given  to  the 
comments  received. 

Ih'qufst  To  Rf'mnvf  Prinr/Concurrpnt 
Requiri'mrnt  tor  Optional  Replacement 

The  airplane  manufacturer  requests 
that  the  V.\A  remove  the  requirement 
specified  in  paragraph  (b)  of  the 
proposed  Afl  to  accomplish  the 
modification  prior  to  or  concurrently 
with  the  replacement.  The  airplane 
manufacturer  states  that  the  current 
production  airplanes  with  the  new 
w  iper  motor/converters,  and  the 
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equivalent  service  bulletins  (discussed 
below),  include  the  proposed  wiring 
modification.  It  asserts  that,  if  new 
wiper  motor/converters  are  installed, 
accomplishing  the  airplane  wiring 
modification  prior  to  or  concurrent  with 
the  wiper  motor/converter  replacement 
is  redundant  and  does  not  add  to  the 
safety  of  the  airplane.  The  airplane 
manufacturer  also  states  that  it  will 
revise  Boeing  Service  Bulletins  737-30- 
1054  and  737-30-1055  to  remove  the 
recommendation  to  accomplish  the 
airplane  wiring  modification  prior  to  or 
concurrent  with  the  wiper  motor/ 
converter  replacement. 

The  FAA  agrees.  We  find  that 
replacement  of  the  new  wiper  motor/ 
converters,  without  referencing  the 
concurrent  requirements  of  paragraph 

(a)  of  the  proposed  AD,  will  correct  the 
root  cause  of  the  wiper  motor  stalls. 
Therefore,  we  have  removed  the 
requirement  io  accomplish  the  airplane 
wiring  modification  specified  in 
paragraph  (b)  of  this  final  rule 
(paragraph  (a)  of  the  proposed  AD)  prior 
to  or  concurrent  with  the  replacement 
specified  in  paragraphs  (c)  and  (d)  of 
this  final  rule  (paragraph  (b)  of  the 
proposed  AD). 

Request  To  Mandate  Optional 
Replacement 

One  commenter  requests  that  we 
mandate  the  proposed  optional 
replacement  of  the  windshield  wiper 
motor/converters  provided  in  paragraph 

(b)  of  the  proposed  AD,  because  the 
proposed  wiring  modification  and  wiper 
blade  load  reduction  specified  in 
paragraph  (a)  of  the  proposed  AD  would 
only  make  the  flight  crew's  visibility 
worse  due  to  wiper  blade  load 
reduction.  This  commenter  also 
requested  an  extension  of  compliance 
time  to  allow  adequate  time  to  produce 
enough  replacements.  The  other 
commenter,  the  airplane  manufacturer, 
requests  that  we  allow  operators  to 
accomplish  either  the  modification  or 
replacement. 

We  partially  agree  with  the 
commenters'  requests.  We  do  not  agree 
that  the  optional  replacement  should  be 
mandated.  While  we  do  agree  that 
replacing  the  windshield  wiper  motor/ 
converters  is  preferable  to  modifying  the 
wiring  to  the  windshield  wiper  motor, 
we  have  determined  that  the  required 
modification  will  provide  an  acceptable 
level  of  safety  for  the  affected  airplanes. 
Therefore,  we  have  changed  this  final 
rule  to  add  a  new  paragraph  (a),  and  re- 
lettered  subsequent  paragraphs 
accordingly,  to  clarify  that  operators 
have  the  option  of  accomplishing  either 
the  modification  or  replacement. 


Although  we  do  not  agree  to  mandate 
the  replacement,  we  do  agree  that  the 
compliance  time  of  this  final  rule  for 
accomplishing  either  the  modification 
or  replacement  may  be  extended.  The 
wiper  motor/converter  manufacturer  has 
confirmed  that  36  months  will  allow  it 
sufficient  time  to  manufacture/refurbish 
motor/converters  in  the  new 
configuration,  provided  operators  order 
the  motor/converters  in  a  timely  manner 
after  the  effective  date  of  this  final  rule. 
We  have  determined  that  a  compliance 
time  of  36  months  will  not  adversely 
affect  safety  and  will  ensure  enough 
time  for  production  of  new  motor/ 
converters  and  enable  operators  to 
comply  using  the  preferred  method.  We 
have  revised  this  final  rule  accordingly. 

Request  To  Reference  Additional 
Service  Information 

Both  commenters  request  that  Boeing 
Service  Bulletin  737-30-1055,  Revision 
1,  dated  March  6,  2003,  which  describes 
procedures  for  replacement  of  the  wiper 
motor/converters  for  Model  737-400 
and  "500  series  airplanes  equipped  with 
brushless  windshield  wiper  motor/ 
converters,  be  added  to  the  proposed 
AD  for  accomplishing  the  optional 
replacement  for  those  airplanes.  Both 
commenters  further  point  out  that  this 
service  bulletin  was  not  included  in  the 
proposed  AD. 

We  agree.  Since  the  issuance  of  the 
proposed  AD,  we  have  reviewed  and 
approved  Revision  1  of  Boeing  Service 
Bulletins  737-30-1054  and  737-30- 
1055,  both  dated  March  6,  2003,  which 
describe  procedures  for  the  replacement 
of  the  wiper  motor/converters.  The 
proposed  AD  referenced  the  original 
issue  of  Boeing  Service  Bulletin  737- 
30-1054  as  the  appropriate  source  of 
service  information  for  accomplishment 
of  the  replacement  for  Model  737-600. 
-700,  and  -800  series  airplanes.  The 
procedures  specified  in  Revision  1  are 
essentially  similar  to  those  in  the 
original  issue  of  the  service  bulletins. 
We  have  changed  this  final  rule  to 
reference  Revision  1  of  those  service 
bulletins  as  the  appropriate  sources  of 
service  information  for  the  replacement. 
We  have  also  added  paragraph  (d)  to 
this  final  rule  to  add  the  replacement  for 
Model  737-400  and  -500  series 
airplanes,  and  added  new  paragraphs  (e) 
and  (f)  to  this  final  rule  to  give  credit  to 
operators  for  replacements 
accomplished  before  the  effective  date 
of  this  AD  per  the  original  issue  of 
Boeing  Service  Bulletins  737-30-1054 
and  737-30-1055.  Replacement, 
accomplished  after  the  effective  date  of 
this  AD,  shall  be  done  in  accordance 
with  Boeing  Ser\'ice  Bulletin  737-30- 
1055,  Revision  1,  dated  March  6,  2003. 


Request  To  Remove  References  to 
Windshield  Wiper  Blade  Flutter 

The  airplane  manufacturer  also  states 
that  Boeing  Service  Bulletin  737-30- 
1055  will  be  revised  to  state  that  it 
corrects  the  wiper  stalling  problem,  not 
the  wiper  blade  flutter  as  described  in 
the  original  issue  of  Boeing  Service 
Bulletin  737-30-1054.  The  airplane 
manufacturer  asserts  that  the  wiper 
blade  flutter  was  a  Boeing  production 
issue,  neither  affecting  safe  operation  of 
the  system  nor  prevalent  in  the  fleet. 

From  this  statement,  we  infer  that  the 
airplane  manufacturer  is  requesting  that 
we  remove  references  to  loss  of  wiper 
blade  load  leading  to  flutter  of  the  wiper 
arm  from  the  proposed  AD.  We  agree 
and  have  revised  this  final  rule 
accordingly. 

Request  To  Clarify  Description  of  Cause 
of  Unsafe  Condition 

The  airplane  manufacturer  requests 
that  we  clarif\  the  cause  of  the  reported 
incidents  stated  in  the  Discussion 
section  of  the  proposed  AD.  The 
airplane  manufacturer  explains  that 
further  investigation  of  the  windshield 
wiper  stalling  problem  revealed  the  root 
cause  of  the  stalling  to  be  inadequate 
backlash  or  clearance  between  the  gears 
inside  the  wiper  motor's  converter, 
causing  large  internal  losses  due  to 
friction  between  the  gears,  not  the  result 
of  inadequate  torque  caused  by 
insufficient  electrical  current  as 
described  in  the  proposed  AD. 

In  light  of  the  results  of  the  additional 
investigation  described  previously,  we 
agree  that  the  cause  of  the  wiper  motor/ 
converter  stalling  could  be  more 
accurately  described.  However,  the 
Discussion  section  is  not  repeated  in  a 
final  rule,  so  no  change  to  this  final  rule 
is  necessary  in  this  regard. 

Request  To  Revise  the  Description  of 
Location  of  the  Modification 

The  other  commenter  requests  that  we 
revise  the  proposed  AD  to  exclude 
references  to  the  "nose  wheel  well 
areas."  The  commenter  points  out  that 
Boeing  Alert  Service  Bulletin  737- 
30A1052  does  not  specif\'  a  wiring 
modification  in  the  those  areas.  We 
agree  and  have  revised  this  final  rule  to 
remove  references  to  the  nose  wheel 
well  areas. 

Request  To  Allow  Designated 
Engineering  Representative  IDERj 
Approval 

The  airplane  manufacturer  requests 
that  certification  of  the  new  wiper 
motor/converter  installed  on  airplanes 
without  the  wiring  modification  or 
production  equivalent  be  accomplished 
by  DER  approval  of  revised  Boeing 
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Service  Bulletins  737-:(0-l()S4  and 
7J7-.^0-l(),55 

VVc  do  not  dt^ree  Bcf.duse  we  h<i\  ►• 
re\ised  this  final  rule  tti  allow  operaturs 
to  ac:c:nmplish  the  replac  ement  per 
Boeing  Ser\i(;e  Bulletins  737-.JO-1U54 
and  7  i7-;i()-!()5,'i.  as  applicable,  as 
explained  previously,  there  is  no  need 
for  DKR  approval.  No  c  hange  to  this 
final  rule  is  ne(  ^'s^ar\'  in  this  regard. 

Conclusion 

.\fter  careful  review  of  the  available 
data,  including  the  crmments  noterj 
above,  the  FAA  has  determined  that  air 
safetv  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described  The  F\\A  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
ofthe.\D 

Changes  to  14  CFR  Part  39/Effect  on  the 
AD 

On  Iul\   10.  2002.  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997.  lulv  22.  2002).  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permit.^,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistencv  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  rhe  figures  we  have 
used  over  the  past  several  years  to 
calculate  .\D  costs  to  operators  To 
account  for  various  inflationary  costs  in 
the  airline  industrv.  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  frf)m  ,S60  per  work  hour  to 
,S65  per  work,  hour  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  h"url\  lat)'ir 
rate 

Cost  Impact 

There  are  approximately  AHA 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
162  Model  737-600.  -700.  ami  -800 
series  airplanes  of  U.S.  registry  will  be 
affected  bv  this  AD 

The  wiring  modification,  if 
accomplished  in  lieu  v)f  the  wiper 
motor  c(m\'erter  replacement,  will  take 
approximatelv  15  work  hours  per 
airplane  to  actomplish.  at  an  average 
labor  rate  of  S6,t  per  work  hour. 
Required  parts  will  be  provided  by  the 
airplane  manufacturer  at  no  cost  to 
operators   Based  on  these  figures,  the 
cost  impact  of  the  wiring  modification 
required  by  this  AD  on  US.  operators  is 


estimateci  to  be  51^7.9.^0.  or  .$97.5  per 
.urplane 

The  wiper  motor/converter 
replacement,  if  accomplished  in  lieu  of 
the  wiring  modification,  will  take 
approxiin.ilelv  A  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $65  [)er  work  hour.  Parts 
cost  will  be  minimal.  Based  on  these 
fissures,  the  cost  impact  of  the 
ri'placeiiient  required  bv  this  AD  is 
estimated  to  be  S3 1.590.  or  Si 95  per 
airplane 

The  co>t  impact  figures  discussed 
abo\e  are  based  on  .issiiiiiptions  that  no 
operator  has  yet  ai  complished  any  ot 
the  re(]uirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  a(  turns  in  the  future  it  this  AI) 
were  not  adopted.  The  cost  impact 
fii.;ures  disc  ussc-d  in  AD  rulemaking 
ii(  tions  represent  onlv  the  time 
ne(  essar\  to  perform  the  specific  actions 
actualU  recjuired  liy  the  .AD   These 
figures  typically  do  not  include 
i,i(  idental  costs,  such  as  the  time 
recjiiired  to  gain  access  and  close  up. 
pi. inning  time,  or  time  necessitated  by 
other  administrative  actions. 

Currentlv.  there  are  no  affected  Model 
737-400  or  -500  series  airplanes  on  the 
l!.S.  Register.  However,  should  an 
airplane  be  imported  and  placed  on  the 
L;.S.  Register  in  the  future,  the  wiring 
modification,  if  aci:omplished  in  lieu  of 
the  wiper  motor/ ((m\erter  replac  ement. 
will  take  approximately  20  work  hours 
to  accomplish,  at  an  average  labor  rate 
of  S65  per  work  hour  Required  parts 
will  be  pro\'ided  bv  the  airplane 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  wiring  modilic  ation  will  be 
Si. 300  ntT    iirpl.uie 

Should  an  affe,  t-d  Model  737-400  or 
-500  series  airplane  be  imported  and 
placed  oil  the  [ '  S   Register  in  the  future, 
wiper  iimtor  I  onverter  replacement,  if 
accomplished  in  lieu  of  the  wiring 
modific:ation.  will  take  approximatelv  4 
work  hours  to  acconqilish  the 
ri>plac ement  of  the  wiper  motor/ 
converters,  at  an  average  labor  rate  of 
S65  per  work  hour.  Parts  cost  will  be 
minimal   Based  on  these  figures,  the 
ccjst  impac  t  of  the  replac:ement  will  be 
S2tin  per  .urplane 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  siibstantiiil  direc:t  i>ffc!ct  on 
the  States,  on  the  relationship  between 
the  national  (Jovernmt^nt  and  the  States, 
or  on  the  distribution  of  power  and 
rc\sponsibilities  among  the  various 
levels  of  gcnernment.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
E.xecutive  (Jrder  131.12 


For  the  reasons  discussed  above,  I 
certif\-  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Flxecutive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory- 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

.Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safetv 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  l"  S.C.  106(g).  401 13.  44701 . 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-20-13     Boeing:  Amendment  39-13331. 
Docket  2001-.NM-326-,AD. 

Appluability  Model  737-400  and  -500 
series  airplanes,  as  listed  in  Boeing  -Alert 
Service  Bulletin  737-30A1052,  dated  October 
12,  2000;  and  Model  737-600.  -700.  and 
-800  series  airjilanes,  as  listed  in  Boeing 
.Alert  Service  Bulletin  737-30A1049,  dated 
lune  1,  2000;  certificated  m  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subiect  to  the  rec]uirenients  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requir'^menls  of  this  .AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  -AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .AD;  and.  if  the  unsafe  condition  has  not 
been  eliminattd,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliant  p-  Required  as  indicated,  unless 
accompbshed  previously. 

To  prevent  a  reduction  in  flight  c:rew 
visibility  due  to  stalled  wiper  motors  during 
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heav>'  precipitation  and  a  period  of 
substantial  crew  workload,  which  could 
result  in  damage  to  the  airplane  structure  and 
injury  to  flight  crew,  passengers,  or  ground 
personnel  during  final  approach  for  landing; 
accomplish  the  following: 

Compliance  Time 

(a)  For  all  airplanes:  Within  36  months 
after  the  effective  date  of  this  AD,  do  the 
actions  specified  in  paragraph  fb)  of  this  AD, 
or  paragraph  (c)  or  (d)  of  this  AD.  as 
applicable. 

Modification 

(b)  Modify  the  wiring  to  the  left  and  right 
windshield  wiper  motors  in  the  flight 
compartment  (including  changing  certain 
wire  bundles,  reducing  the  windshield  wiper 
blade  force  to  between  3.5  and  4.5  pounds, 
and  doing  an  operational  test  of  the 
windshield  wiper  system),  per  Boeing  Alert 
Service  Bulletin  737-30A1052,  dated  October 
12,  2000  (for  Model  737-400  and  -500  series 
airplanes);  or  Boeing  Alert  Service  Bulletin 
737-30A1049,  dated  June  1,  2000  (for  Model 
737-600,  -700.  and  -800  series  airplanes);  as 
applicable. 

Replacement 

(c)  For  Model  737-600,  -700,  and  -800 
series  airplanes:  Replace  the  left  and  right 
windshield  wiper  motor/converters  in  the 
flight  compartment  (including  increasing  the 
blade  force  of  the  windshield  wipers  to 
between  6.5  and  7.5  pounds;  and  doing  an 
operational  test  of  the  windshield  wiper 
system),  per  Boeing  Service  Bulletin  737-30- 
1054.  Revision  1,  dated  March  6,  2003. 

(d)  For  Model  737-400  and  -500  series 
airplanes  equipped  with  brushless 
windshield  wiper  motor/converters:  Replace 
the  left  and  right  windshield  wiper  motor/ 
converters  in  the  flight  compartment 
(including  increasing  the  blade  force  of  the 
windshield  wipers  to  between  6.5  and  7.5 
pounds:  and  doing  an  operational  test  of  the 
windshield  wiper  system),  per  Boeing 
Service  Bulletin  737-30-1055,  Revision  1, 
dated  March  6,  2003. 

Credit  for  Previously  Accomplished 
Replacements 

(e)  Replacement  of  the  left  and  right 
windshield  wiper  motor/converters 
accomplished  prior  to  the  effective  date  of 
this  AD  per  Boeing  Service  Bulletin  737-30- 

1054,  dated  May  9,  2002,  is  considered 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (c)  of  this  AD. 

(f)  Replacement  of  the  left  and  right 
windshield  wiper  motor/converters 
accomplished  prior  to  the  effective  date  of 
this  AD  per  Boeing  Service  Bulletin  737-30- 

1055,  dated  November  14,  2002,  is 
considered  acceptable  for  compliance  with 
the  requirements  of  paragraph  (d)  of  this  AD. 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 


Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permit 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(i)  Unless  otherwise  specified  in  this  AD, 
the  actions  shall  be  done  in  accordance  with 
Boeing  Alert  Service  Bulletin  737-30A1049, 
dated  June  1,  2000;  Boeing  Alert  Ser\'ice 
Bulletin  737-30A1052,  dated  October  12. 
2000;  Boeing  Service  Bulletin  737-30-1054. 
Revision  1,  dated  March  6.  2003;  or  Boeing 
Service  Bulletin  737-30-1055,  Revision  1, 
dated  March  6.  2003;  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  GFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Effective  Date 

(j)  This  amendment  becomes  effective  on 
November  13.  2003. 

Issued  in  Renton,  Washington,  on  October 
2,  2003. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  03-25491  Filed  10-8-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2003-NM-48-AD;  Amendment 
39-13332;  AD  2003-20-14] 

RIN  2120-AA64 

Airworttiiness  Directives;  Boeing 
Model  727-200  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  727- 
200  series  airplanes,  that  requires 
installation  of  four  lanyards  on  the 
forward  access  panel/door.  This  action 
is  necessary  to  prevent  the  forward 


ceiling  access  panel/door  from  falling 
down  and  blocking  the  aisle,  which 
would  impede  evacuation  in  an 
emergency.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  November  13,  2003. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
13,2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Ladderud,  Aerospace  Engineer, 
Cabin  Safetv  and  Environmental 
Systems  Branch.  ANM-150S.  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055^056;  telephone 
(425)  917-6435;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  727-200  series  airplanes  was 
published  in  the  Federal  Register  on 
April  16,  2003  (68  FR  18569).  That 
action  proposed  to  require  installation 
of  four  lanyards  on  the  forward  access 
panel/door. 

Cominents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Request  To  Revise  Applicability 

The  commenter,  the  manufactiu-er, 
requests  that  the  applicability  of  the 
proposed  AD  be  revised  to  include  only 
those  airplanes  that  remain  in  a 
passenger  configuration  and  to  exclude 
those  certified  to  permanently  fly  in  a 
cargo  configuration.  The  commenter 
also  requests  that  special  consideration 
be  given  to  airplanes  that  are  presently 
parked  (out  of  service).  The  commenter 
states  that,  of  the  total  number  of 
airplanes  affected  by  the  proposed  AD 
and  still  in  flying  condition, 
approximately  50  percent  have  been 
converted  to  a  cargo  configiuation.  The 
commenter  adds  that  there  are  20 
affected  airplanes  in  active  senice  that 


Federal  Reeister/Vol.  68.  No.  196/Thur.sdav.  nrtnh«r  q    ^.nn.-^/RnlPis  and  Rooniatinnc 


liB^Tq 


58272  Federal  Register    Vol    B8    No     I'ifi 'Thursdav.  October  9.  2003  /  Rules  and  Regulations 


hdvt^  retained  thf  passenger 
c  onfiguratKin.  which  rppresents  7.1 
percent  of  the  total  aff'Tted  fleet,  and 
that  the  remainiiit;  flv.iblr'  pas^eruer 
fleet  IS  presenth  parked 

The  FAA  does  not  aj^ree  that  thi' 
applicahilitv  of  the  AD  should  be 
re\  ised   Airplanes  that  h.i\e  been 
modified  to  tlv  in  .i  (  argo  configuration 
mav  still  be  subject  to  the  unsafe 
condition  addressed  bv  this  AD. 
Numerous  supfil:'mental  t\pe 
certificates  iST(')  e\i'~t.  whit  h. 
depending  on  the  (  orifiguration.  may  or 
mav  not  have  the  forward  ceiling  access 
panel  door  installed   Airplanes  in  the 
I  arg(j  configuration,  which  do  have  the 
forward  ceiling  access  panel/door 
installed  are  still  subject  to  this  AD. 
Howe\er.  operators  (jf  airplanes  in  the 
cargo  configuration  that  do  not  have  the 
forward  ceiling  panel/ door  installed 
mav  request  that  the  cargo  modifu.ation 
be  approved  as  an  alternate  method  of 
compliance,  as  explained  in  Note  1  of 
this  AD  pertaining  to  altered  products. 
No  (  hange  to  the  final  rule  is  necessary 
in  this  regard. 

We  do  not  agree  that  special 
consideration  is  necessary  for  airplanes 
that  have  been  parked.  Those  airplanes 
need  onlv  ( umpK  with  the 
refjuirenients  of  this  AD  before  they 
return  to  ser\ice.  No  change  to  the  final 
rule  is  necessan.  in  this  regard. 

Conclusion 

.Aftt'r  I  aretul  review  of  the  available 
data.  UK  hiding  the  comment  noted 

above,  the  FAA  has  determined  that  air 
safn»v  and  the  piiblu  interest  require  the 
adoption  rif  the  rule  as  propnst  li 

Changes  to  14  CFR  Part  39/Effe(  t  on  the 
AD 

t)n  luly  lU.  iOUJ.  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FK 
47997.  lulv  22.  2002).  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits.  An^\  alternative  methods 
of  complianct-   However,  for  (  larit\'  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material 

Change  To  Labor  Rate  Estimate 

We  have  reviewed  the  figures  wt'  ha\e 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationarv  i  nsts  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  SBO  per  work  hour  to 
S65  per  work  hour  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 


Cost  Impact 

There  ire  ap[irii\imate|\-  11)0 
airplanes  of  the  ,iffe(  ted  design  in  the 
worldwide  fleet    The  F.\A  estimates  that 
78  airplanes  of  U.S.  registry  will  be 
affec  ted  bv  this  AD,  that  it  will  take 
a[)pr(ixiiiiatel\   1  unrk  hour  per  airplane 
to  accomplish  the  required  actions  and 
that  the  average  labor  rate  is  $6,5  per 
work  hour.  Based  on  these  figures,  the 
cost  impai  t  i)f  the  .M)  on  I '  S.  operators 
is  estimated  to  be  S5,070.  or  Sfi-T  per 
airplane. 

Tbe  cost  impact  figure  discussed 
abo\  e  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  ai  tion  and 
that  no  operator  would  at  i  (ini()lish 
those  actions  in  the  future  it  thi^  .\1) 
were  not  adopted  The  i  ii-,t  imjiact 
figures  discussed  m  .M)  riilem.ikirig 
actions  represent  oiih  the  time 
necessary  to  pt^tforin  the  spec;itic  actions 
actually  requirt^l  bv  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  bv 
other  administrati\e  .ictions. 

Regulatory  Impact 

The  regulations  .ulopted  herein  will 
not  have  a  substantial  direct  effect  nn 
the  States,  on  the  relationship  between 
the  naticmal  Ciovornment  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  \arious 
levels  of  government  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  iinplii  ations  uncier 
Fxecutive  Order  1  U.i2 

i'or  the  re,i.sons  dlS(  ussed  abo\e.  1 
!  ertit\  tliat  this  action  (1)  is  not  a 

significant  regulatory  ac:tion"  under 
Fxecutive  Order  12HH(i;  (2)  is  not  a 

significant  rule"  under  DOT 
Regulatory  Policies  and  Proc:edures  (44 
FR  IIO.m!  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impac:t.  positive  (jr  negative,  on  a 
substantial  number  nf  small  entities 
under  the  (  riteri.i  of  the  Regulatory 
Flexibility  .Act,  .\  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket   A  copy 
of  it  may  be  ofitamed  from  the  Rules 
Docket  at  the  loc  atioii  provided  under 
the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

.\ir  transportatmn.  Aircraft.  Aviation 
safet\,  Incorporatiiiii  b\  reference. 
Safety 

Adoption  of  the  .\mendment 

■  .Accord inglv.  pursuant  to  the  authority 
dcdegated  to  me  liv  the  Administrator, 
the  Federal  .A\  latioii  .Administration 


amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
(  ontinues  tcj  re.id  as  follows: 

Authority:  4M  V  S.C:    106(g).  4(111.1.  44701 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive; 

2003-20-14     Boeing:  .Amendment  39-i:i332. 
Uii'  ket  200  i-\M-48-AD. 

Applicability:  Model  727-200  series 
airplanes,  certificated  in  any  category, 
as  listed  in  Boeing  Special  Attention 
.Servic  e  Bulletin  727-2.5-0298.  dated 
February  13.  2003. 

Note  1:  This  ,AD  applies  to  each  airplant; 
nicnlitied  in  the  preceding  applicabilit\' 
provision,  regardless  ot  whether  it  has  been 
modified,  altered,  or  repaired  in  ihe  area 
subject  t(i  the  requirements  of  this  AD  f-or 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  o\  this  .AU  is  ,iffei'ted.  the 
owner/operator  must  request  approval  tor  an 
alternative  method  oi  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  inc  hide  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .AD;  and.  il  the  unsafe  t:ondition  has  ncjt 
been  elirnmated.  the  re(|uest  should  inc:lude 
spec  ifi(  proposed  actions  to  address  it. 

ConipluiniP  Required  as  indicated,  unless 
accomplished  previously. 

r(j  prevent  the  forward  ceiling  access 
panel/door  from  falling  down  and  blocking 
the  aisle,  which  would  impede  evat  nation  in 
an  emergency,  accomplish  the  following: 

Lanyard  Installation 

(a)  VVilhin  18  months  after  the  effective 
date  nf  this  AD.  install  4  lanyards  on  the 
forward  ceding  acc:ess  panel/door,  in 
ac:cordance  with  Boeing  Special  Attention 
Ser\ice  Bulletin  727-25-0298,  dated 
February  13.  2003 

Alternative  Methods  of  Compliance 

lb)  ,An  alternative  method  of  c;ompliance  or 
adiustinent  ol  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
.Aircraft  Certification  ()fhc:e  (AGO).  FAA. 
Operators  shall  submit  their  requests  through 
an  apjiropriate  F.\.A  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  .AGO. 

Special  Flight  Permits 

(c)  Spec:ial  flight  permits  may  be  issued  in 
accordance  with  sections  2  1.197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
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21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporatioii  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Boeing  Special  Attention  Service 
Bulletin  727-25-0298,  dated  February  13, 
2003.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Ck>pies  may  be  obtained 
from  Boeing  Commercial  Airplane  Gioup, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

EfFective  Date 

(e)  This  amendment  becomes  effective  on 
November  13,  2003. 

Issued  in  Renton,  Washington,  on  October 
2,  2003. 
Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  03-25490  Filed  1O-8-03;  8:45  am] 

BILUNG  CODE  4910-1  ^-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  200O-NE-47-AD;  Amendment 
39-13318;  AD  200S-19-15] 

RIN  2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  PW4000  Series  Turbofan 
Engines;  Correction 

AGENCY;  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  2003-19-15,  applicable  to  Pratt  & 
Whitney  PW4000  series  tiubofan 
engines.  AD  2003-19-15  was  published 
in  the  Federal  Register  on  September 
30,  2003  (68  FR  56143).  In  the 
amendatory  language,  under  §  39.13 
(Amended],  the  amendment  number  of 
the  new  action  was  inadvertently 
omitted.  This  document  corrects  that 
omission.  In  all  other  respects,  the 
original  document  remains  the  same. 
EFFECTIVE  DATE:  October  9,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Cook,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7133;  fax 
(781)  238-7199. 


SUPPLEMENTARY  INFORMATION:  A  final 
rule  airworthiness  directive,  FR  Doc. 
03-24486,  applicable  to  Pratt  &  Whitney 
PW4000  series  turbofan  engines,  was 
published  in  the  Federal  Register  on 
September  30,  2003  (68  FR  56143).  The 
following  correction  is  needed: 
■  On  page  56145,  in  the  second  column, 
under  §  39.13  [Amended],  in  the  sixth 
line,  add  "Amendment  39-13318."  after 
"Pratt  &  Whitney:". 

Issued  in  Burlington,  MA,  on  October  3, 
2003. 

Juy  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-25577  Filed  10-8-03:  8:45  am] 
BILUNG  CODE  4910-1 3-P 


DEPARTIMENT  OF  HEALTH  AND 
HUIMAN  SERViCES 

Food  and  Drug  Administration 

21  CFR  Part  347 

[DocketNo.78N-021A] 

RIN0910-AA01 

Skin  Protectant  Drug  Products  for 
Over-the-Counter  Human  Use; 
Astringent  Drug  Products;  Final 
Monograph;  Direct  Final  Rule; 
Confirmation  of  Effective  Date 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  October  27,  2003,  for 
the  final  rule  that  appeared  in  the 
Federal  Register  of  June  13,  2003  (68  FR 
35290).  The  direct  final  rule  amends  the 
regulation  that  established  conditions 
under  which  over-the-counter  (OTC) 
skin  protectant  astringent  drug  products 
are  gnnerally  recognized  as  safe  and 
effective  and  not  misbranded.  This 
action  revises  some  labeling  for 
astringent  drug  products  to  be 
consistent  with  the  final  rule  for  OTC 
skin  protectant  drug  products  (68  FR 
33362.  June  4,  2003)  and  adds  labeling 
for  certain  small  packages  (styptic 
pencils).  This  document  confirms  the 
effective  date  of  the  direct  final  rule. 
This  action  is  part  of  FDA's  ongoing 
review  of  OTC  drug  products. 
DATES:  Effective  date  confirmed: 
October  27,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  M.  Rachanow.  Center  for  Drug 
Evaluation  and  Research  (HFD-560), 
Food  and  Drug  Administration,  5600 


Fishers  Lane,  Rockville,  MD  20857, 
301-827-2307. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  13,  2003  (68  FR 
35290),  FDA  solicited  comments 
concerning  the  direct  final  rule  for  a  75- 
day  period  ending  August  27,  2003. 
FDA  stated  that  the  effective  date  of  the 
direct  final  rule  would  be  on  October 
27.  2003,  60  days  after  the  end  of  the 
comment  period,  unless  any  significant 
adverse  comment  was  submitted  to  FDA 
during  the  comment  period.  FDA  did 
not  receive  any  significant  adverse 
comments. 

Authority:  21  U.S.C.  321.  351.  352.  353. 
355,360.371. 

Accordingly,  the  amendments  issued 
thereby  are  effective. 

Dated:  October  3,  2003. 
Jeffrey  Shuren. 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-25648  Filed  10-8-03:  8:45  am] 

BILUNG  CODE  41 60-01 -S 


POSTAL  SERVICE 

39  CFR  Part  111 

Eligibility  Requirements  for  Certain 
Nonprofit  Standard  Mail  Matter 

AGENCY:  Postal  Service.       -^ 
ACTION:  Final  rule. 

summary:  In  this  final  rule,  the  Postal 
Service  adopts  an  amendment  to 
Domestic  Mail  Manual  standards  that 
expands  eligibility  for  Nonprofit 
Standard  Mail  rates  by  exempting 
certain  matter  soliciting  monetary 
donations  from  application  of  the 
cooperative  mail  rule. 
EFFECTIVE  DATE:  November  13.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  M.  Lease.  Mailing  Standards. 
United  States  Postal  Ser\'ice,  703-292- 
4184. 

SUPPLEMENTARY  INFORMATION:  In  a 
proposed  rule  published  in  the  Federal 
Register  on  May  6.  2003  (68  FR  23937- 
23939),  the  Postal  Service  proposed  to 
expand  the  eligibility  for  Nonprofit 
Standard  Mail  rates  by  exempting 
certain  fundraising  mailings  from  the 
application  of  the  cooperative  mail  rule. 
For  the  reasons  explained  herein,  the 
Postal  Ser\'ice  adopts  the  proposal,  with 
minor  modifications. 

The  proposal  provided  background 
concerning  Nonprofit  Standard  Mail 
eligibility:  the  traditional  role  of 
Congress  in  expansion  of  eligibility  for 
these  rates;  the  history  of  the 
cooperative  mail  rule  and  its  application 
to  fundraising  mailings;  recent  concerns 
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rais('(i  b\'  nnnprotit  ri'pr>'sentfitives 
conc:ernini;  .ipplu  .itioii  nt  the 
cooptTcitix t'  mail  rulf  on  tuinirdi.>in^ 
mail  aii(i  pntrntial  effects  un  nonpri)fit 
nryani/atinns,  ami  [imposeci  legislatif)ii 
to  t'xempt  itTt.iin  tiiiuiraisirjg  mail  from 
applicatmn  nf  the  ruU'    Thf  proposal 
also  explained  the  Fii>tal  Service's 
reluctance  to  prupnse  a  rulemaking  on 
these  issues  sino'  expansion  of 
eligibilitv  for  nonprofit  rates  has 
traditionallv  been  accomplished 
through  legislation.  Nevertheless,  as  the 
proposal  discussed,  the  Postal  Service 
determineil  to  embark  upon  this 
rulemaking  with  the  understanding  that 
it  represented  the  consensus  of  parties 
with  an  interest  in  nonprofit  issues, 
including  bipartisan  Congressional 
support,  representatives  of  both 
nonprofit  organizations  and  professicjna! 
fundraisers,  and  the  Postal  .Ser\i(  e.  that 
it  was  needed  to  assist  nonprofit 
organizations  in  obtaining  support 
necessary  to  fund  their  programs;  and 
that  this  result  could  he  accomplished 
more  quickly  administratively  thtui 
legislativelv. 

The  Postal  .Service  received  67 
comments  conterning  its  proposal, 
including  one  that  was  rec;eived  late  but 
was  considered.  The  commenters  were 
diverse,  including  nonprofit 
organizations  an;i  orv:,ini/ations 
representing  >u(  h  organi/ations; 
professional  fundraisers  and 
organizatums  representing  these 
commercial  entities;  Congressional 
representatives;  private  individuals:  and 
an  organizatiim  representing  state 
officials  that  regulate  charities.  The 
comments  also  presented  a  broad  range 
of  views.  A  significant  majority  of  the 
(  omments  urged  the  Postal  Service  to 
adopt  the  rule  as  proposed.  A  small 
number  of  comments,  concerned  with 
potential  abuses,  recommended 
limitation  of  the  proposed  rule.  Of  these 
commenters.  a  small  number 
ret;()mmencied  th.it  the  Postal  Service 
withdraw  the  proposal,  while  the 
remainder  recommended  that  if  be 
adopted  with  additional  restrictions.  In 
contrast  a  lesser  number  of  cortiments 
recommended  that  the  exemjition  from 
application  of  the  cooperatne  mail  rule 
be  expanded  even  further.  Additionally, 
several  comments  recommended  that 
the  rule  should  be  retroactive 

One  of  the  (;omnient>  that  urgeii 
withdrawal  of  the  rule  argued  that  the 
rule  would  primarily  benefit 
commert  ial  fundraisers,  rather  than 
ncMiprofit  organizations,  while  the  other 
spoke  more  generally  of  potential  abuse. 
If  the  former  assertion  were  proven  to  be 
true,  it  would  give  thf'  Postal  Service 
reason  to  consider  withdrawing  the 
proposal  That  is.  the  Postal  Service 


understands  that  the  priiiiar\'  (.on(  ern  of 
Congress  ami  the  nonprofit  industrv  in 
seeking  I  hanges  :n  this  area  was  to 
benefit  noiifirotit  organizations. 
.\dmitte(il\ ,  the  Postal  Service  does  not 
have  independent  knowledge  to  verify 
the  accuracy  of  the  commenters  claims, 
since  the  Postal  Service  does  not 
monitor  or  regulate  tht;  business 
relationships  between  nonprofit 
organizations  ami  fimtessional 
fundraisers.  The  (ominent  did  not 
provide  evideni  e  to  substantiate  its 
claim.  Moreover,  both  noiifirofit 
organizations  and  assoc  lations 
reprc!sentirig  them,  who  ohviouslv  have 
an  interest  in  this  (juestion.  urge 
adoption  of  the  proposal  or  ,i  modified 
version.of  it  This  suggt^sts.  ,ind  some  of 
these  comments  specifically  state,  that 
the  (hange  will  benefit  at  Itiast  some 
nonprofit  organizations.  AccordingU. 
ttie  t'ostal  Service  dfies  not  find  it 
appropriate  to  reject  the  proposal,  as 
urged  In  this  comment 

The  (  onirneiits  tfiat  urge  the 
imposition  ot  restru  tions  n.irro\,ving  the 
proposed  exemption  from  the 
cooperative  mail  rule  do  so  for  reasons 
related  to  those  raiseil  h\  (  oininents 
seeking  withdr.iwal  of  the  proposal. 
That  IS.  although  thev  do  not  urge 
rejection  of  the  new  poln  v.  tlie.se 
comments  express  (tun  ern  that  some 
professional  fundraisers  may  use  the 
new  rules  to  take  advantage  of 
inexperienced  or  unsophistit  ated 
nonprofit  organizatu nis 

At  the  outset,  it  stiould  i)e  noted  that 
the  proposed  rule  does  not  dictate  the 
terms  of  the  relationship  lietween 
nonprofit  organizations  and  fundraisers. 
If  ainthing.  it  increases  the  options 
available  to  the  parties.  For  iiist.iiice,  it 
does  not  prevent  nonprofits  Iroin 
entering  the  type  of  orincipal-agent 
relationship  with  fundraisers 
contemplatcKl  b\'  the  cooperativf  mail 
rule.  And,  as  urged  In  the  miinerrjus 
parties  that  sought  the  I'ostal  Service 
rulemaking  in  this  .ire.i.  it  .illows  the 
non[)rofits  tcj  consider  other 
relatumships  to  retain  the  servu  es  ot 
professional  fu  mi  raisers. 

The  Post.il  .Service  does  not  doubt  that 
the  proposed  (  hange  in  its  standards 
will  provide  indu  idual  nonprofit 
organizations  the  freedom  to  enter 
agreements  that,  in  hindsight,  at  least  a 
few  will  ( DiK  hide  to  have  been  unwise. 
However,  tiie  I'ostal  Ser\  ict;  does  not 
believe  that  this  pro\  ides  the 
justific  ation.  at  least  at  this  time,  to 
adopt  the  additional  restric:tions  urged 
by  some  comments.  Those  proposals 
recommend  that  the  Postal  Servi(;e 
require  nonprofit.s  <ind  tundr<iisers  to 
adhere,  and  certify  their  (;oinplian(  e,  to 
a  variety  of  conditions  concerning  their 


relationship.  The  conditions  suggested 
include;  {!)  A  restriction  against  any 
offic  er.  director,  principal,  or  fiduciary 
of  the  party  that  is  ineligible  to  mail  ai 
nonprofit  rates  (hereafter  "ineligible 
participant")  (jr  a  corporate  affiliate  or 
close  relative  of  the  ineligible 
participant  serving  as  an  officer, 
dirtK:tor,  or  key  employee  of  the 
nonprofit;  (2)  a  requirement  that  the 
arrangement  between  the  nonprofit  and 
ineligible  participant  be  governed  by  a 
written  contract,  and  that  this  contract 
bc!  signed  by  a  board  member  or  officer 
of  the  nonprofit;  (3)  a  requirement  that 
the  donatiims  be  deposited  in  a  bank 
account  under  the  nonprofit's  exclusive 
control;  14)  a  requirement  that  the 
ineligible  participant  have  no 
ownership  or  control  over  the  list  of 
donors  responding  to  the  solicitation, 
beyond  a  limited  contingent  security 
interest;  (.5)  a  requirement  that  the 
ineligible  participant  not  retain 
ownership  rights  to  intellec:tual  property 
in  the  fundraising  package  developed  at 
the  nonprofit's  expcmse;  (B)  a 
requirement  that,  in  instances  where  the 
ineligible  participant  extends  credit  to 
the  nonprofit,  the  credit  terms  are  not 
(onditicmed  upim  the  continued 
employment  of  the  ineligible 
participant;  and  (7)  a  requirement  that 
the  mailing  not  c  onstitute  an  excess 
benefit  transaction  as  defined  by  the 
Internal  Revenue  Service,  As  explained, 
the  Postal  Service  has  determined  to 
adopt  the  fourth  suggestion,  in  part. 
Other  than  that  item,  for  the  reasons 
discussed  below,  the  Postal  Service  has 
determined  not  to  adopt  the  restrictions 
suggested  by  these  commenters. 

First,  based  cjn  comments  rec:eived  by 
the  Postal  Servic;e.  it  is  clear  there  is 
significant  disagreement  as  to  whether 
any,  much  less  these,  additional 
restrictions  should  be  adopted.  As 
discussed  abine.  and  in  the  earlier 
Federal  Register  notic:*;,  the  Postal 
Servic  e  proposed  its  rule  change 
reluctantly,  based  on  an  understanding 
there  was  a  br(jad  consensus  among 
intercjsted  parties  supporting  it. 
Although  there  appc?ars  to  remain  a 
general  c:(msensus  in  support  of  the 
proposal,  there  is  no  consensus 
supporting  any  of  the  suggested 
additional  restrictions. 

Second,  even  if  the  Postal  Service 
found  it  appropriate  to  consider 
additional  postal  standards  in  this  area, 
it  is  not  convinced  that  the  standards 
suggested  are  necessarily  appropriate. 
The  Postal  Service  understands  the 
nonjircjfit  universe  to  be  diverse.  For 
example,  nonprofits  may  be  large  or 
small,  well-established  or  relatively 
new.  relativeh  wfdi-funded  or  not  well- 
funded,  run  b\  a  permanent  paid  staff 
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or  all-volunteer.  It  seems  to  us  difficult 
to  impose  a  set  of  restrictions  that 
should  be  universally  apphed  to  all  of 
these  organizations.  However,  that  is 
what  the  comments  suggest. 

Third,  even  if  the  terms  suggested  by 
the  coramenters  are  reasonable,  the  need 
to  impose  them  by  regulation  is  not 
clear  to  the  Postal  Service.  That  is, 
although  the  need  to  ensure  that 
nonprofit  organizations  are  not  subject 
to  abuses  by  commercial  entities  is  a 
laudable  objective,  it  might  be 
accomplished,  or  at  least  attempted, 
through  alternatives  to  regulation.  For 
example,  education  or  training  of 
nonprofits  may  prove  to  be  sufficient, 
particularly  if  it  is  true  that  adherence 
to  the  suggestions  is  financially 
beneficial  for  the  nonprofit.  There  are  a 
number  of  interested  entities  that  might 
provide  this  education  and  training: 
associations  representing  nonprofit 
organizatiens;  associations  representing 
fundraisers;  and  goverrunent  entities 
that  regulate  professional  fundraisers 
and  nonprofits.  The  Postal  Service 
encourages  these  associations  and 
government  agencies  to  undertake 
efforts  to  educate  nonprofit 
organizations  and  to  take  other 
appropriate  measures  to  protect 
nonprofits  from  potential  abuses.  We 
also  encourage  nonprofit  organizations 
to  utilize  these  resources  and  to  review 
their  existing  and  proposed  fundraising 
arrangements  and  consider  whether  the 
terms  of  those  arrangements  are  in  their 
best  interests.  The  Postal  Service  will  be 
happy  to  assist,  as  appropriate,  in  these 
efforts. 

Fourth,  the  Postal  Service  also  has 
doubts  that  the  procedures  suggested  by 
some  of  the  conunents  are 
administratively  feasible.  The  comments 
did  not  appear  to  suggest  that  the  Postal 
Service  undertake  the  difficult  task  of 
independently  verifying  mailers' 
compliance  with  the  proposed 
conditions.  Rather,  they  suggested  that 
the  parties  each  sign  the  postage 
statements  certifying  compliance  with 
the  new  standards  and  that  the  Postal 
Service  rely  upon  these  statements. 
However,  the  Postal  Service  does  not 
"require  all  parties  to  sign  the  postage 
statement  at  this  time  and,  when 
analogous  proposals  have  been  raised  in 
the  past,  mailers  have  pointed  out  the 
logistical  problems  they  would  face  if 
required  to  sign  postage  statements  for 
mail  prepared  and  entered  by  their 
agents.  Moreover,  even  if  it  is  not 
contemplated  by  the  commenters  that 
the  Postal  Service  will  seek  to  enforce 
the  suggested  conditions  beyond 
ensuring  that  the  parties  sign  the 
postage  statement,  it  is  unlikely  that  the 
Postal  Service  can  avoid  all  other 


enforcement  activity.  For  instance,  if  it 
is  alleged  that  parties  are  not  in 
compliance,  despite  mailing  at  the 
nonprofit  rates  while  certifying  they  did 
comply,  it  is  likely  that  the  Postal 
Service  would  be  expected  to 
investigate  the  assertions.  Unlike 
violations  of  the  ciurent  cooperative 
mail  rule,  which  often  can  be 
determined  by  examination  of  the 
parties'  contractual  arrangements,  some 
of  the  proposed  conditions  would  likely 
require  a  more  extensive  investigation. 
For  example,  the  restriction  against 
officers  and  others  with  close  ties  to  the 
ineligible  participant  (including  the 
close  relatives  of  these  individuals) 
serving  as  officers,  directors,  or  key 
employees  of  the  nonprofit  would 
require  an  exhaustive  examination  of 
the  organization  charts  and  employment 
rolls  of  each  organization.  Determining 
whether  there  is  a  violation  of  the  IRS 
excess  benefit  transaction  standard 
would  require  Postal  Service  employees 
to  develop  expertise  in  these  standards 
and  to  obtain  the  information  needed  to 
apply  them.  Given  the  possibility  of  IRS 
investigations  of  the  parties  under  the 
same  standard,  this  requirement  would 
create  the  risk  of  duplicative 
government  efforts. 

There  is  also  the  likelihood  that  the 
proposed  conditions  will  create 
practical,  administrative  hardships  for 
some  nonprofits.  For  example,  the 
requirement  that  the  donated  funds  be 
deposited  in  a  bank  account  controlled 
exclusively  by  the  nonprofit  could 
prove  difficult  for  nonprofits  that, 
because  of  size  or  other  concerns,  are  ill- 
equipped  to  handle  such  accounts. 
Similarly,  the  requirement  that  the 
board  members  or  officers  sign 
fundraising  agreements  could  create 
difficulties  for  organizations  that 
delegate  these  responsibilities  to  other 
parties.  As  the  Postal  Service  is  aware 
from  its  own  purchasing  procedures,  it 
is  not  unusual  for  employees  that  are 
not  officers  to  be  given  authority  to  sign 
contracts. 

Adoption  of  the  proposed  conditions 
also  could  work  to  the  financial 
detriment  of  some  nonprofits.  The 
proposed  rule  provides  additional 
options  for  nonprofits,  thereby  giving 
them  additional  choices  in  their  efforts 
to  find  the  arrangement  that  will 
maximize  the  benefit  to  the  nonprofit. 
For  instance,  it  may  be  beneficial  for 
some  nonprofits  to  consider 
arrangements  concerning  donor  lists, 
.intellectual  property  rights,  and  credit 
terms  beyond  those  that  would  be 
permitted  under  the  proposed 
conditions.  Limiting  the  choices 
available  to  nonprofits  might,  in  some 
instances,  take  away  the  option  that 


would  be  best  for  some  organizations. 
Of  course,  it  could  be  argued  that 
increasing  the  options  available  to 
nonprofits  will  increase  the  likelihood 
that  some,  particularly  the  least 
sophisticated,  will  make  the  wrong 
choice.  However,  as  observed  above,  the 
appropriate  safeguard  against  this 
possibility  would  seem  to  be  the 
education  of  nonprofits  to  make  the  best 
choices  in  their  particular 
circumstances,  rather  than  eliminating 
options  that  might  be  prove  to  be  the 
best  choice  for  some  of  them. 

Finally,  the  Postal  Service  is 
concerned  that  adoption  of  the  proposed 
conditions  may  create  conflicts  with 
state  or  federal  statutes  and  that,  if  such 
conflicts  occur,  mailers  would  be  placed 
in  the  untenable  position  of  determining 
whether  to  comply  with  the  statutes  or 
with  postal  regulations.  Indeed,  as 
discussed  in  the  notice  announcing  the 
proposed  rule  in  65  FR  23939  ,  ensuring 
that  our  customers  "do  not 
unintentionally  violate  the  laws  of  those 
states  that  regulate  the  financial 
arrangements  between  nonprofits  and 
certain  types  of  professional 
fundraisers"  was  one  of  the  motives 
underlying  the  rulemaking.  The  Postal 
Service  is  aware  that  all  states  have 
agencies  with  oversight  over  charitable 
solicitations,  including  state  Attorney 
Generals:  Secretaries  of  State;  and 
Departments  of  Consumer  Protection. 
Consumer  and  Regulaton,'  Affairs, 
Agriculture  and  Consumer  Services. 
Commerce.  Commerce  and  Consumer 
Protection,  Professional  and  Financial 
Regulation,  Business  Regulation,  or 
Regulation  and  Licensing,  or  a 
combination  of  such  state  agencies.  The 
Postal  Service  is  aware  also  that  most 
states  have  laws  regulating  the 
relationship  between  professional 
fundraisers  and  their  nonprofit  clients. 
At  the  present  time,  it  appears  that  at 
least  28  states  have  enacted  some  type 
of  financial  distribution  requirement  on 
charitable  fundraisers  and,  if  anything, 
we  understand  that  the  trend  toward 
such  state  oversight  is  increasing. 
Additionally,  there  are  a  number  of 
federal  agencies  with  the  authority  and 
expertise  to  enact  and  enforce  standards 
concerning  these  relationships,  such  as 
the  Federal  Trade  Commission,  Internal 
Revenue  Service,  and  Department  of 
Justice.  Under  an  exemption  of 
fundraising  mailings  from  the 
cooperative  mail  rjle,  the  states  and 
federal  agencies  will  be  able  to  adopt 
and  enforce  their  standards  without 
concern  that  such  action  might  be  in 
conflict  with  postal  rules. 

As  alluded  to  above,  the  Postal 
Service  has  determined  to  adopt  a 
condition  concerning  donor  lists  (I.e.. 
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the  lists  of  persons  contributing 
donations  in  response  to  the 
solicitation)  Under  this  condition,  the 
exemption  from  application  of  the 
cooperative  mail  rule  will  apply  only 
where  the  nonprofit  organization  is 
given  a  list  of  the  donors,  contact 
information  for  those  persons,  and  the 
amount  of  their  donations.  Based  on 
past  reviews  of  fundraising  agreements, 
the  Postal  Service  believes  that  this 
condition  is  already  generally  followed 
in  the  fundraising  industry .  Moreover, 
compliance  with  this  condition 
generallv  can  be  determined  by  postal 
officials  from  review  of  the  agreement 
between  the  fundraiser  and  the 
nonprofit.  Finally,  tr)  guard  against  the 
possibilitv  that  some  nonprofits  will  be 
better  served  financiallv  if  not  subject  to 
this  condition,  postal  standards  will 
allow  them  to  waive  the  receipt  of  'his 
listing,  as  long  as  that  is  done  in  writing 

Based  on  these  considerations,  the 
Postal  Service  has  determined  not  to 
adopt  at  this  time  the  remaining 
restrictions  suggested  bv  some 
comments.  .Nevertheless,  thev  do  raise 
significant  concerns  and  the  Postal 
Service's  Consumer  Advocate  will 
monitor  implementation  of  the  rule  to 
determine  whether  abuses  are  occurring. 
As  promised  in  the  proposal,  if  such 
abuses  or  other  unintended 
consequences  occur  after  the 
rulemaking,  the  Postal  Service  will 
consider  a  further  rulemaking  or  other 
administrative  actions. 

Several  commenters.  although  in 
favor  of  the  proposal,  assert  that  the 
rulemaking  did  not  go  far  enough.  They 
assert  that  the  e.xemption  from  the 
cooperative  mail  rule  should  also  cover 
the  sale  of  products  and  servu:es.  at 
least  those  of  nominal  value,  as  well  as 
a  variety  of  documents  including 
brochures,  thank  you  letters,  letters 
confirming  the  amount  of  donations, 
newsletters,  and    chase  "  letters  The 
Postal  Service  understands  the  latter  to 
refer  to  letters  that  follow  up  on 
telemarketing  fundraising  campaigns 
and  remind  donors  that  their  pledges 
have  not  been  paid.  Assuming  that 
understanding  of  "chase"'  letters  is 
correct,  the  Postal  Service  considers 
them  to  be  a  solicitation  for  monetary 
donations  within  the  proposal. 
Accordingly,  as  long  as  they  do  not 
contain  other  disqualifying  material, 
such  letters  would  be  exempt  from 
application  of  the  cooperative  mail  rule 

"The  Postal  Service  has  determined  not 
to  expand  the  proposal  to  provide  that 
pieces  promoting  the  sale  of  products 
and  services  also  be  exempted  from 
application  of  the  cooperative  mail  rule. 
As  explained  in  the  proposal,  the 
exemption  is  strictly  limited  to 


fundraising  mailings  seeking  monetary 
donations  and  does  not  apply  to 
mailings  promoting  anv  goods  or 
services.  The  suggc^stion  goes  beyond 
the  consensus  agreement  that  led  to  the 
rulemaking  Moreover,  as  the  Postal 
Service  explained  in  the  notice 
discussing  the  proposal,  adoption  of  the 
suggestion  would  create  significant 
potential  for  abuse  bv  commercial 
organizations  and  may  place  small 
businesses  and  other  for-profit 
organizations  who  sell  similar  goods 
and  services  at  a  competitive 
disadvantage.  The  suggestion  that  the 
proposal  be  expanded  to  cover  only 
products  and  services  of  nominal  value 
does  not  alter  these  considerations;  if 
anvthing.  it  could  c:reate  concerns  in 
administering  what  is  included  within 
that  standard 

The  Postal  Service  also  has 
determiried  not  to  expand  this 
rulemaking  to  cover  the  other 
documents  {eg.  thank  you  letters. 
newsletters,  confirmations  of  donations) 
identified  in  the  c  amnients.  These 
suggestions  are  bevond  the  scope  of  the 
rulemaking  as  well  as  the  consensus 
favoring  the  exemption  of  certain 
fundraising  mailings  fn)m  application  of 
the  cooperative^  mail  rule.  Moreover,  the 
need  for  a  rulemaking  to  address  these 
documents  is  unclear.  The  Postal 
Service  is  not  aware  of  any  general 
concern  regarding  its  policies  involving 
these  documents.  Some  of  them  may.  in 
fact,  be  generally  sent  as  First-Class 
Mail,  and  thereby  they  are  not  eligible 
for  Nonprofit  Standard  Mail  rates  in  any 
case. 

Finallv,  several  commcmters  suggest 
that  the  proposed  policy  be  made 
retroactive.  The  Postal  Service  has 
determined  not  to  do  so  and.  as 
explained  in  its  proposal,  the  change  in 
policy  is  prospective  onlv,  effective  on 
the  dato  of  enactment.  A  retroactive 
change  could  opcm  the  Postal  Service  to 
an  undetermined  number  of  refund 
claims. 

For  these  reasons,  the  Postal  Servic^e 
adopts  the  rule  as  proposed  but.  in 
addition  to  the  condition  described 
above,  makes  three  minor  changes.  First, 
the  proposed  revision  was  to  apply  only 
to  nonprofit  organizations  authorized  to 
mail  at  the  nonprofit  rates.  The  rule  is 
changed  to  apply  to  all  customers 
authorized  to  mail  at  Nonprofit 
Standard  Mail  rates.  Second,  the 
proposed  rule  is  revised  to  make  clear 
that  the  exception  from  application  of 
the  cooperative  mail  rule  applies  only 
where  the  monetary  donations  solicited 
are  for  the  entity  authorized  to  mail  at 
nonprofit  rates.  Finally,  the  language  is 
revised  to  make  clear  that  the  exception 
is  prospective  only. 


List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure,  Postal  Service. 

PART1 11— {AMENDED] 

■  1 .  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  L.S.C.  552(a);  39  U.S.C.  101. 
401,  403.  404,  414,  3001-3011.  3201-3219. 
.3403-340H.  3H21,  3626.  5001. 

■  2.  Add  the  following  to  Domestic  Mail 
Manual  section  E670.5..3:  "Exception: 
effective  November  13,  2003,  this 
standard  no  longer  applies  to  mailings  by 
an  organization  authorized  to  mail  at 
Nonprofit  Standard  Mail  rates  soliciting 
monetary  donations  to  the  authorized 
mailer  and  not  promoting  or  otherwise 
facilitating  the  sale  or  lease  of  any  goods 
or  service.  This  exception  applies  only 
where  the  organization  authorized  to 
mail  at  Nonprofit  Standard  Mail  rates  is 
given  a  list  of  each  donor,  contact 
information  {e.g..  address,  telephone 
number)  for  each,  and  the  amount  of  the 
donation  or  waives  in  writing  the  receipt 
ot  this  list." 

An  appropriate  amendment  to  39  CFR 
part  in  to  refiect  these  changes  will  be 
published. 

Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

[FR  Dot:.  03-25643  Filed  10-8-03;  8:45  am] 

BILUNG  CODE  7710-12-P 


ENVIRONMENTTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NM-46-1-7615a;  FRL-7571-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Mexico; 
Revision  to  Motor  Vehicle  Emission 
Budgets  in  Bernalillo  County,  New 
Mexico  Cartjon  Monoxide  Air  Quality 
Maintenance  Plan  Using  MOBILES 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  EPA  is  taking  direct  final 
action  approving  the  State 
Implementation  Plan  (SIP)  revisions  for 
Bernalillo  County,  New  Mexico,  which 
is  a  carbon  monoxide  maintenance  area. 
This  SIP  revision  was  submitted  to  EPA 
by  the  Governor  of  New  Mexico  on  May 
15,  2003.  More  specifically,  EPA  is 
approving  the  county's  revised  Motor 
Vehicle  Emissions  Budget  (MVEB)  for 
carbon  monoxide  (CO)  for  1996,  1999, 
2002,  2005  and  2006.  This  budget  was 
developed  using  EPA's  latest  emissions 
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modeling  program,  MOBILES.  This 
submittal  updates  the  maintenance  plan 
by  establishing  new  transportation 
conformity  MVEBs  for  use  by  the  Mid- 
Region  Council  of  Governments,  the 
area's  Metropolitan  Planning 
Organization  (MPO).  These  budgets  will 
continue  to  maintain  the  total  on-road 
mobile  source  emissions  for  the  area  at 
or  below  the  attainment  level  for  the  CO 
National  Ambient  Air  Quality  Standard 
(NAAQS). 

DATES:  This  rule  is  effective  on 
November  24,  2003  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  November  10,  2003.  If  EPA 
receives  such  comment,  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Air  Planning 
Section  (6PD-L),  at  the  EPA  Region  6 
office  listed  below.  Electronic  comments 
should  be  sent  either  to 
Diggs.Thomas@epa.gov  or  to  http:// 
ix'H'w. reguIations.gov,  which  is  an 
alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  the  Final 
Action  part  of  this  document.  Copies  of 
the  State's  submittal  and  other 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  Anyone  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 

Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD-L), 
1445  Ross  Avenue,  Dallas,  Texas, 
75202-2733. 

City  of  Albuquerque  Environmental 
Health  Department,  1  Civic  Plaza, 
Albuquerque,  New  Mexico  87103. 
Telephone  505-768-2600. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Peggy  Wade,  Air  Planning  Section 
(6PD-L),  Environmental  Protection 
Agency.  Region  6,  1445  Ross  Avenue. 
Dallas,  Texas,  75202-2733,  telephone 
(214)  665-7247  or  Wade.Peggy@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Tluoughout  this  document  whenever 
"we",  "us",  or  "our"  is  used,  we  mean 
the  EPA. 
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A.  How  Can  I  Get  Copies  of  This  Document 
and  Other  Related  Information? 

B.  How  and  To  Whom  Do  I  Submit 
Comments? 

V.  Statutory  and  Executive  Order  Reviews 

I.  Background 

In  1990,  the  City  of  Albuquerque/ 
Bernalillo  County  (Albuquerque)  in 
New  Mexico  had  a  CO  design  value  of 
11.1  parts  per  million,  exceeding  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  of  9  parts  per  million  (8-hour 
average  basis).  Consequently, 
Albuquerque  was  classified  as  a 
moderate  nonattainment  area  for  CO 
under  the  Clean  Air  Act  (the  Act).  As 
required  by  the  Act,  on  November  5, 
1992,  New  Mexico  submitted  for  EPA 
approval  a  revision  to  the  SIP  to  address 
Albuquerque's  CO  nonattainment. 

Different  parts  of  the  November  1992 
SIP  submittal  were  approved  at  different 
times,  with  approval  of  all  aspects 
completed  in  June  of  1996. 

Air  quality  data  in  the  Albuquerque 
area  showed  no  violations  of  the  CO 
NAAQS  between  1992  and  1995, 
meeting  the  first  criterion  for 
redesignation.  On  April  14,  1995,  New 
Mexico  submitted  a  request  that 
Albuquerque  be  redesignated  to 
attainment  for  CO.  EPA  proposed 
approval  of  this  request  on  February  16. 
1996.  This  approval  was  made  effective 
on  July  15,  1996. 

The  Act  also  requires  a  periodic 
inventory  of  all  emissions  from  area, 
mobile,  and  stationary  sources.  The 
1993  emission  inventon.'  found  the 
following  CO  emissions  levels,  in  tons 
per  day:  Stationary  sources,  3.18;  area 
sources,  111.60;  On-road  mobile 
sources,  274.16;  and  nonroad  mobile 
sources,  45.74.  Total  CO  emissions  were 
434.69  tons  per  day. 

This  inventory  was  further  updated  in 
1996.  This  updated  inventory  reflected 
the  following  CO  emissions  levels,  in 
tons  per  day:  On-road  mobile  sources, 
266.99;  nonroad  mobile  sources,  50.90; 
area  sources,  67.19;  and  stationary 
sources,  3.92.  Total  CO  emissions  were 
inventoried  at  389.0  tons  per  day. 

The  Albuquerque/Bernalillo  County 
area  submitted  further  revisions  to  its 
maintenance  plan  emissions  budgets  on 
February  4,  1999,  using  the  M0BILE5 
emission  factor  modeling  program. 
These  revisions,  for  years  1996-2006. 
increased  the  budgets  for  mobile  and 
stationary  source  emissions  but 
decreased  the  budget  for  area  source 
emissions,  resulting  in  an  overall 
decrease  in  budgeted  emissions.  These 
revisions  also  established  a  2010 
emissions  budget.  A  direct  final  rule 
approving  these  revisions  was 
published  December  20,  1999.  However, 


adverse  comments  were  received  and 
the  direct  final  approval  was 
withdrawn.  After  addressing  the 
comments  received,  the  EPA  gave  final 
approval  to  the  budget  revisions  for 
1996-2010  on  May  24,  2000  (65  FR 
33455).  The  revised  MVEBs  are  as 
follows,  in  tons  of  CO  emissions  per 
day:  1996,  266.99;  1999,  229.09;  2002, 
209.1;  2005.  205.67;  2006,  205.86;  and 
2010,222.46. 

n.  What  Is  MOBILE6? 

M0BILE6  is  the  latest  in  a  series  of 
EPA  emissions  factor  models  for 
estimating  pollution  from  on-road  motor 
vehicles  in  states  outside  of  California 
and  represents  the  first  major  update  of 
the  preexisting  MOBILE  model  since 
1993.  The  release  of  this  model  was 
announced  in  a  Federal  Register  notice 
published  on  January  29,  2002  (67  FR 
4254).  This  date  marks  the  beginning  of 
the  two-year  grace  period,  after  which 
all  areas  must  use  M0BILE6  for 
emissions  factor  modeling  for 
transportation  conformity  purposes. 
MOBILE6  calculates  emissions  of 
carbon  monoxide  and  other  pollutants 
from  passenger  cars,  motorcycles,  buses, 
and  light-duty  and  heavy-duty  trucks. 
The  model  accounts  for  the  emission 
impacts  of  factors  such  as  changes  in 
vehicle  emissions  standards,  changes  in 
vehicle  populations,  and  variation  in 
local  conditions  such  as  temperature, 
humidity,  fuel  quality,  and  air  quality 
programs. 

MOBILE6  is  used  to  calculate  current 
and  future  inventories  of  motor  vehicle 
emissions  at  the  national  and  local 
level.  These  inventories  are  used  to 
make  decisions  about  air  pollution 
policies  and  programs  at  the  local,  state 
and  national  level.  Inventories  based  on 
MOBILE6  are  also  used  to  meet  the 
federal  Clean  Air  Act's  SIP  and 
transportation  conformity  requirements. 

The  MOBILE  model  was  first 
developed  in  1978  and  M0BILE6  is  the 
first  major  update  of  the  model  since 
1993.  It  has  been  updated  many  times 
to  reflect  chemges  in  vehicle  fleet 
composition  and  fuels,  to  incorporate 
EPA's  growing  understanding  of  vehicle 
emissions,  and  to  cover  new  emissions 
regulations  and  modeling  needs. 

m.  Analysis  of  the  State's  Submittal 

A.  Why  Were  Updated  Carbon 
Monoxide  Budgets  Established? 

The  existing  MVEBs  for  CO  were  last 
modified  through  a  SIP  revision 
approved  and  made  effective  by  EPA  on 
May  24.  2000  (65  FR  33455). 

To  address  and  accommodate  the 
release  of  M0BILE6  as  the  latest  EPA- 
approved  emissions  factor  model,  the 
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t;i)\  prnor  i)f  New  Mexico  submitted  a 
SIP  n-viMon  to  EPA  on  Mav  15,  _'0()3. 
The  MVKBs  ( (intdined  in  tht-  current  CO 
nidintpnance  plan  were  calculatod  with 
J  pri-'\inus  emissions  factor  model. 
MOBlLE'd  This  submittal  re\•ls^•^  the 
Motiir  V'ehiile  E!mi>isj(ms  Budgets  for 
the  vears  iy9b,  1999.  iOOi.  2005  and 
20()b  using  MOBILE6.  Note  that  only  the 
MVEBs  dje  being  revised  using  the 
MOBlI.Eh  model,  budgets  for  the  other 
source  categories  will  remain 
un(  hanged  as  the  MOBILEB  model  does 
not  affect  these  categories  However. 
changes  in  the  estimated  amount  of  CO 
produced  bv  the  oii-road  mobile  source 
categorv  will  affect  the  (1)  baseline 
level  and  the  (X)  totals  by  vear 
Therefore,  the  ba.seline  level  and 
amounts  of  total  CO  bv  year  will  be 
revised  in  response  to  the  MOBILEB 
analvsis 

The  EP.A  uuidante  do(  umeiit,  Policy 
Guidance  on  the  Ise  of  M()BiI.E6  for 
SIP  Development  and  Transportation 
(ionformitw  issued  b\  [ohn  Seitz  on 
lanuarv  IH.  2002  ( -MOBILEB 
Guidance"),  states  that  nonattainment 
and  maintenance  areas  ma\  forgo  the 
requirement  to  update  all  plannini; 
assumptions  when  upiiating  thf  M\'EBs 
with  MOBILEB.  if  the  area  (  an 
demonstrate  that  these  assumptions 
have  not  changed  since  the  last  budget 
revision.  For  CX).  population  is  the  most 
important  assumption  underlving  th*' 
CO  forecasts  as  it  has  a  direct  impact  on 
the  number  of  miles  driven.  Comparing 
the  .Mbuquerque,  Bernalillo  (^ount\- 
population  figure  for  the  vear  2()()()  u^■■ll 
in  the  last  SIP  revision  i55t).J4H.  t-^  tli.- 
population  for  the  same  area  rtn  orded  in 
the  2000  Census  (556. B7H)  results  in  a 
difference  of  0.077'",..  less  than  1%. 
Because  the  estimated  figure  matches  so 
closelv  with  the  actual  census  count,  the 


recpiirement  that  the  Litest  jdanning 
assumptions  t  ontinue  to  he  valid  is  met 
and  this  SIP  revision  continues  to  use 
these  estimates   .Xiiditionally.  work  has 
alreadv  begun  on  the  required  second 
ten-vear  maintenance  plan,  due  to  EPA 
in  lune  of  21)04    With  this  e.xpected 
submission,  the  MPO  will  update  the 
emissions  in\.entor\'  m  its  entiret\'  with 
the  latest  [danning  tissumptions  and 
demogra[)hi(  (Lit.t 

B   Hf'(  ul(  uldtim;  the  Motor  Le/iu  /e 
Emission:^  BinJ^ft  With  MOBILEB 

Because  of  the  signifii  ant  difference 
in  modeling  results  between  the 
previous  version  of  the  amissions  factor 
model.  MOBlLE5a.  and  the  updated 
version.  M(  )BILEt).  the  on-road  mobile 
source  categorv  in  the  emissions 
inventorv  was  rec.ilculated  for  all  years 
represented  in  the  ten-year  maintenance 
time  frame  of  the  SIP  using  MCJBILE6 
This  inventory  provides  the  basis  for 
determining  the  MVEBs  for  CO.  The 
M\T'Bs  ,ire  the  saint;  as  the  total 
estimated  CO.  in  tons  per  day.  for  the 
on-road  mobile  source  category  in  the 
emissions  inventorv   For  all  vears 
F),'\i:iiil  juot)    the  last  modeled  vear).  the 
M\  EB  will  be  held  at  the  20()B  level. 

The  table  below  tiompares  the  existing 
MVEBs  with  the  revised  MVEBs 
submitted  with  this  SIP  revision. 

Motor  Vehicle  Emission  Budgets 


Existing 

Proposed 

Year 

(CO  in 

(CO  in 

Change 

tpd) 

tpd) 

1996  

266  90 

416  31 

149  32 

1999  

229  09 

373  05 

143  96 

2002  

209  01 

369  53 

160.52 

2005  

205  67 

367  28 

161  61 

2006  

205.86 

312.65 

106.79 

INVENTORY  Source  Category 

[CO  in  tpd] 


For  all  budget  years.  M0BILE6 
estimates  a  greater  production  of  CO 
than  MOBILESa.  Although  the 
MOBILEB  emissions  are  estimated  to  be 
higher  than  that  previously  predicted  by 
MOBILESa.  the  model  still  demonstrates 
greater  relative  emissions  reductions 
benefits.  Recall  that  only  the  budget 
estimates  for  on-road  mobile  source 
emissions  (the  MYTlBs}  are  being  revised 
with  the  MOBILEB  model.  Changes  in 
the  MVEBs  will,  however,  affect  the 
overall  C;0  budgets  and  CO  baseline 
level  even  though  the  amount  of  CO  in 
the  other  source  categories  (nonroad 
mobile,  area,  and  stationary)  will  remain 
unchanged.  The  MOBILEB  Guidance 
provides  that  nonattainment  and 
maintenance  areas  may  revise  the  on- 
road  mobile  emissions  inventory  and 
MVEBs  without  revising  the  entire  SIP 
and  other  emission  inventory  categories, 
if  the  SIP  continues  to  demonstrate 
maintenance  of  the  standard  when  the 
MOBILE5a-based  on-road  mobile  source 
inventories  are  replaced  with  MOBILEB 
inventories.  To  demonstrate  this,  the 
following  table  shows  the  entire 
emission  inventory,  with  the  on-road 
mobile  source  category  replaced  with 
the  resultant  MOBILEB-derived 
estimates.  The  revised  MVEBs  are 
shown,  along  with  the  currently 
approved  inventories  from  the  other 
source  categories.  These  inventories 
were  approved  in  a  revision  to  the  CO 
maintenance  plan  on  May  24,  2000  (65 
FR  33455). 


Year 

Proposed 

MOBILE6 

MVEBs 

Off-road 
mobile 
sources 

Area 
sources 

Stationary 
sources 

Revised 

total 
inventory 

1996                                                  

416.31 

373  05 
369  53 
367  28 
312.65 

1 

50  90 
52.68 
54.46 
5625 
56.84 

67.19 
69.87 
72  60 
7525 
76.09 

3.92 
27.40 
27.54 
27.68 
27.72 

538.32 

1999     

52300 

2002 

2005  

2006  

524.13 
526.46 
473.30 

The  199B  figure  found  in  the  revised 
total  column.  538. ,i2  tpd.  is  the  new  CO 
baseline  level  as  calculated  with 
MOBILEB  The  original  baseline  level 
as  approved  on  Mav  24.  2000.  was  (H9  I) 
tpd.  This  level  represents  the  amount  of 
CO.  in  tons  per  dav.  which  mav  be 
emitted  by  all  sources  and  still  allow  the 


Alhuquerque/Bern.ilillo  C'ounty  area  to  new  analysis  indicates  that  the 

be  in  attainment  of  the  N'AAQ.S.  Albuquerque/Bemalillo  County  area 

Essentiallv.  this  baseline  represents  the  actually  had  a  larger  amount  of  CO  in 

(  ap"  of  emissions  from  all  sources.  The  the  airshed  in  1996,  yet  still  met  the 

results  of  M(  )BlLEt)  modeling,  which  NAAQS.  The  following  table  illustrates 

raises  the  baseline  level,  indicates  that  the  relative  gain  in  emissions  reductions 

the  initial  (X)  baseline,  as  determined  when  comparing  the  MOBILESa-derived 

using  MCJBlLl.ri.i.  A  as  set  too  low.  This  estimates  with  those  of  MOBILES. 
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Year 


Cap  under 
MOBILE5a 

(in  tpd) 


Cap  under 

MOBILE6 

(in  tpd) 


Difference 
(in  tpd) 


1996  389.0  538.32  164 

2006  j  366.51  473.30  106.79 

Decrease  in  CO  Emissions  (in  tpd)  -22.49  I  -65.02 

Percent  Reduction  5.78  !  12  08 


The  greater  decline  in  emissions  seen 
with  MOBILES  between  1996  and  2006 
can  be  attributed  to  the  sensitivity  of  the 
model  to  local  parameters  incorporated 
into  MOBILES  and  the  control  programs 
in  place  in  Albuquerque/Bemalillo 
County.  So,  although  the  emissions  cap 
is  higher  with  MOBILES,  that  difference 
is  due  to  the  sensitivity  of  the  newer 
model. 

MOBILES  offers  a  more  robust  and 
accurate  estimate  of  emissions  than 
prior  versions  of  the  model.  Comparing 
just  the  MOBILESa  and  MOBILES  on- 
road  mobile  source  estimates  indicates 
that  MOBILES  shows  a  relative 
reduction  in  CO  emissions  that  is 
approximately  twice  as  much  as  that 
seen  with  MOBILESa. 

rV.  Final  Action 

We  have  evaluated  the  State's 
submittal  and  have  determined  that  it 
meets  the  applicable  requirements  of  the 
Act  and  EPA  regulations,  and  is 
consistent  with  EPA  policy.  Therefore, 
we  are  approving  Albuquerque's  request 
to  revise  the  MVEBs  in  its  carbon 
monoxide  maintenance  SIP  using 
MOBILES,  EPA's  latest  emission  factor 
modeling  program. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  we  view 
this  as  a  noncontroversial  amendment 
and  anticipate  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication,  we 
are  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
SIP  revision  if  adverse  comments  are 
received.  This  rule  will  be  effective  on 
November  24,  2003  without  further 
notice  unless  we  receive  adverse 
comment  by  November  10,  2003.  If  we 
receive  adverse  comments,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  We  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  we  receive  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  emd  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 


of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  The  Regional  Office  has  established 
an  official  public  rulemaking  file 
available  for  inspection  at  the  Regional 
Office.  The  EPA  has  established  an 
official  public  rulemaking  file  for  this 
action  under  NM-4S-1-7615.  The 
official  public  file  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  record,  the  public  rulemaking 
file  does  not  include  Confidential 
Business  Information  (CBI)  or  other 
information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
rulemaking  file  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  Air  Planning  Section, 
EPA  Region  6,  1445  Ross  Avenue, 
Dallas,  Texas,  75202.  The  EPA  requests 
that,  if  at  all  possible,  you  contact  the 
rulemaking  contact  listed  as  the  Further 
Information  Contact  to  schedule  your 
inspection.  The  Regional  Office's 
official  hours  of  business  are  Monday 
through  Friday,  8:30  to  4:30  excluding 
Federal  holidays. 

2.  Copies  of  the  State  submittal  are 
also  available  for  public  inspection 
during  official  business  hours,  by- 
appointment  at  the  local  air  agency. 
City  of  Albuquerque  Environmental 
Health  Department,  1  Civic  Plaza, 
Albuquerque,  New  Mexico  87103. 
Telephone  505-7S8-2S00. 

3.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the 
Regulations.gov  Web  site  located  at 
http://wvirw.regulations.gov  where  you 
can  find,  review,  and  submit  comments 
on  Federal  rules  that  have  been 
published  in  the  Federal  Register,  the 
Ck)vemment's  legal  newspaper,  which 
are  open  for  comment. 

The  EPA's  policy  on  public  comments 
indicates  that,  whether  submitted 
electronically  or  in  paper,  all  comments 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 


cop\Tighted  material.  CBI,  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  included  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

B.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery /courier.  To  ensure  proper 
receipt  by  EPA.  identify  the  appropriate 
rulemaking  identification  number.  NM- 
46-1-7615,  in  the  subject  line  on  the 
first  page  of  your  comment.  Please 
ensure  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late.  " 
EPA  is  not  required  to  consider  these 
late  comments. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  yoiu- 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  you  can  be 
identified  as  the  soiuce  of  the  comment 
and  allows  EPA  to  contact  you  in  case 
EPA  cannot  read  your  comment  due  to 
technical  difficulties  or  needs  further 
information  on  the  substance  of  your 
comment.  The  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  file,  and 
made  available  in  EPA's  electronic 
public  record.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  considei  you 
comment. 

i.  Electronic  Mail  (e-mail j.  Comments 
may  be  sent  by  e-mail  to  Thomas  Diggs 
(Diggs.Thomas@epa.gov}.  The  EPA's  e- 
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in.iil  s\->tt'm  is  ridt  rin     rinniuuiiiiis 
tic  I  fss  '  system    If  voii  send  an  f-mail 
( omiTu-nt  direr.tlv  vvithuut  guirig  through 
Regulations  gov.  EPAs  e-mail  .system 
dutnm.itirdllv  laptures  vnur  f-mail 
tiddnr'ss   h-mad  address. 's  thai  are 
automatically  I  ipturt'd  b\  KPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  m  the  officidl 
puhlit  file,  and  made  avadahle  in  EPA's 
r'lectrnnK  public,  record. 

11   Rr<iuliitions.gov.  Yf>ur  use  of 
Regulatums  gov  is  aw  alternative  method 
nf  submiftint;  elet  tronic  comments  to 
KFA  (.n  directly  to  Regulations.gov  at 
http     uvviv  regiWfj<yon.s.,goi.  then  select 
EPA  at  the  top  of  the  page  and  to  "Go" 
button.  The  list  of  current  EPA  actions 
available  for  comment  will  be  listed. 
Please  follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  dci:ess  '  system,  which 
means  EPA  will  not  kmiw  your  identity. 
f-inail  adiiress,  or  other  contact 
intormalion  unless  vou  provide  it  in  the 
body  of  your  comment. 

iii   Di^k  or  CD  ROM  You  may  submit 
I  oiiiments  on  a  disk  or  CU  K(3M  that 
Mill  mad  to  mailing  address  identified 
in  ,s.'(  tion  J.  directly  below.  These 
ele(  tri'uu  submissions  will  be  accepted 
in  \VordPerfe<  t.  Word,  or  ASCII  file 
fonnat.  .\youi  th''  us»'  of  special 
characters  and  any  form  of  encryption. 

iv  Bv  Mail  Send  your  comments  to 
Mr  Thomas  Diggs.  Chief.  Ait  Planning 
Section  (BPD-L).  1445  Ross  Avenue, 
Dallas.  Texas.  75202-27^3.  Attention: 
\AHf>-l-7615 

\    Bv  Hand  Dflivr^ry  or  Courier. 
Deliver  your  comments  to:  Mr.  Thomas 
Diggs.  Chief.  Air  Planning  Section 
ihPD-l.i,  1445  Ross  Avenue.  Dallas. 
Te.xas.  ~52U2-27:)  V  Such  deliveries  are 
only  accepted  durum  the  Regional 
Office's  normal  hours  of  operation.  The 
Regional  Office's  official  hours  of 
business  are  Monday  through  Friday. 
8:  \0  to  4:,10  excluding  Federal  holidays. 

V.  Statutory  and  Executive  Order 
Reviews 

Inder  Executive  Order  12866  (5H  FR 
51735,  October  4,  1441),  this  action  is 
not  a  "significant  regulatory  ,-K:tion"  and 
therefore  is  not  sub)e(  t  to  review  by  the 
Office  of  Management  and  Budget   For 
this  reason,  this  ac  tion  is  also  not 
subject  to  Executive  (h-der  13211. 
■'Af:tions  Cioncerning  Regulations  That 
Significantly  .Affect  Energy  Supply, 
Distribution,  or  L'se"  (66  FR  28355,  May 
22,  2001 ).  This  action  mereh  appro\es 
state  law  as  meeting  Federal 
reciuirements  and  imposes  no  additional 
requirements  beyond  those  imposed  b\ 
state  law  Accordingly,  the 
.'\dministrator  certifies  that  this  rule 


will  not  h,ne  a  significant  economic 
impact  on  a  substantial  number  (jf  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  rt  seq  ]   Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  lioes  not  impose 
any  additional  enfon  e.ible  duty  beyond 
that  required  b\  state  law,  it  does  ntjt 
contain  an\  uiduncled  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  desc  ribed  in  the 
Unfunded  Mandates  Reform  Af;t  of  1995 
(Pub.  I,   104-4). 

This  rule  also  does  not  ha\  e  tribal 
implications  because  it  will  not  h.ive  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relatnuLship 
between  the  Federal  Go\ernmi;nt  and 
Indian  tribes,  or  on  the  distribution  ol 
power  and  responsibilities  between  the 
i't'diT.il  (.Mvcrnnient  and  Indian  tribes, 
a^  specitied  by  Executne  Ordei  1  il75 
(65  FR  67249,  November  9.  2000)  Ibis 
action  also  does  not  have  Feder.ilism 
implic  <itions  because  it  does  not  have 
substantial  direct  effcjcts  im  the  States, 
on  the  relationship  between  the  national 
governnumt  and  the  .States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
E.xecutive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  .ic  tion  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distributiim  of  powc^r 
and  responsibilities  establishcnl  in  the 
Clean  Air  Ac:t.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  (ihildren  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997),  ' 
because  it  is  not  ec  onomic  ally 
significant 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  t:hoices, 
provided  that  they  mc^t  the  criteria  of 
the  Cdean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  recjuirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS   It  would  thus  be 
iiu  onsistent  with  ap[)lii;able  law  for 
KP.-\.  when  It  revu!ws  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  sc^ction  12(d)  of  the 
National  Tec;hnologv  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply  This  rule  does 
not  impose  an  information  coIlec;tion 
burden  under  the  provisions  of  the 
Paperwork  Reduction  \i\  of  1995  (44 
U.S.C.  3501  ft  sftj.) 

The  (Congressional  Review  Act,  5 
U.S.C  801  ft  srq  .  as  added  by  the  Small 


Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U,S,  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "m.ajor  rule"  as 
defined  by  5  U.S.C,  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  .\(:t,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  ('ourt  of  Appeals  for  the 
appropriate  c:ircuit  by  December  8, 
2003.  Filing  a  petition  for 
rc^consideration  bv  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action  This  action  may  not  be 
challenged  later  in  proceedings  to 
cmforce  its  requirements.  [See  section 
307(b)(2),) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide. 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  30.  2003. 
Richard  E.  Greene, 

Rfi^ional  Administrator.  Region  H. 

■  40  C;FR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  4Z  II.S.C.  7401  ft  seq. 

Subpart  GG — New  Mexico 

■  2.  In  §52.1620,  the  table  in  paragraph 
(e)  entitled  "EPA  approved 
nonregulatory  provisions  and  quasi- 
regulatory  measures  in  the  New  Mexico 
SIP"  is  amended  by  adding  one  new 
entry  to  the  end  of  the  table  to  read  as 
follows: 

§  52. 1 620    Identification  of  plan. 
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EPA  Approved  Nonregulatory  Provisions  and  Quasi-Regulatory  Measures  in  the  New  Mexico  SIP 


Name  of  SIP  provision 


Applicable  geographic       State  submittal/effec- 
or  nonattainment  area  tive  date 


EPA  approval  date 


Expla- 
nation 


Maintenance  plan  for  cartran  monoxide — Albuquerque/    Bemalillo  County 
Bemalillo  County,  New  Mexico:  Update  of  cart>on 
monoxide  budgets  using  MOBILES. 


Febaiary  12,  2003  [October  9.  2003  and 

FR  page  citation). 


|FR  Doc.  03-25543  Filed  10-8-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Transportation  Security  Administration 
49  CFR  Part  1503 

[Docket  No.  TSA-2003-14702;  Amendment 
Nos.  1500-1, 1502-1, 1503-1, 1510-3, 1511- 
2, 1540-5, 1542-1, 1544-4, 1546-1  1548- 
1,  and  1550-1] 

RIN  1652-AA20 

Transportation  Security  Administration 
Transition  to  Department  of  Homeiand 
Security;  Technical  Amendments 
Reflecting  Organizational  Changes; 
Correction 

AGENCY:  Transportation  Security 
Administation  (TSA).  DHS. 
ACTION:  Final  rule;  correction. 

SUMMARY:  The  dociunent  contains  a 
correction  to  the  final  rule  published  in 
the  Federal  Register  on  August  19, 
2003.  That  rule  makes  technical  changes 
to  various  provisions  of  chapter  XII,  tide 
49  of  the  Code  of  Federal  Regulations, 
mainly  in  response  to  enactment  of  the 
Homeland  Seciu-ity  Act  of  2002.  In 
addition,  the  rule  revises  any  references 
to  our  location  address  or  mailing 
address,  as  necessary  due  to  TSA's 
physical  move  of  its  headquarters 
facilities  and  personnel  from 
Washington,  DC,  to  Arlington,  Virginia. 
TSA  inadvertently  left  out  the  correct 
mailing  address  for  the  Enforcement 
Docket  in  certain  sections  of  part  1503. 
This  document  adds  the  correct  mailing 
address  to  tiiese  sections. 
DATES:  Effective  October  9,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marisa  Mullen,  Office  of  the  Chief 
Counsel,  TSA-2,  Transportation 
Security  Administration,  West  Building, 
Floor  8.  601  South  12th  Street, 
Arlington,  VA  22202-4220;  telephone 
(571)  277-2706;  e-mail 
marisa.mullen@dhs.gov. 

SUPPLEMENTARY  INFORMATION: 


Baclcground 

On  August  19,  2003,  TSA  published 
a  final  rule  in  the  Federal  Register  (68 
FR  49718),  making  teclmical  changes  to 
various  provisions  of  chapter  XII,  title 
49  (Transportation)  of  the  Code  of 
Federal  Regulations  (CFR),  mainly  in 
response  to  enactment  of  the  Homeland 
Security  Act  of  2002  (HSA).  In  addition, 
the  rule  revises  any  references  to  our 
location  address  or  mailing  address,  as 
necessary  due  to  TSA's  physical  move 
of  its  headquarters  facilites  and 
personnel  from  Washington,  DC,  to 
Arlington,  Virginia.  TSA  inadvertently 
left  out  the  correct  mailing  address  for 
the  Enforcement  Docket  in  certain 
sections  of  part  1503.  This  document 
adds  the  correct  mailing  address  to 
these  sections,  changing  the  address 
from  400  Seventh  Street,  SW., 
Washington,  DC  20590  to  601  South 
12th  Street,  Arlington,  VA  22202-4220. 

Correction 

In  rule  FR  Doc.  03-20927,  published 
on  August  19,  2003  (68  FR  49718),  make 
the  following  correction: 

On  page  49720,  in  the  second  column, 
add  to  the  end  of  amendatory' 
instruction  9.  for  §§  1503.5(b)(2), 
1503.16(f),  1503.209(b),  1503.210(a), 
and  1503-233(a)  the  following 
instructions:  "and  remove  the  words 
'400  Seventh  Street,  SW..  Washington, 
DC  20590'  and  add  in  their  place,  the 
words  '601  South  12th  Street.  Arlington, 
VA  22202-4220'." 

Issued  in  Arlington,  Virginia,  on  October  3, 
2003. 

Mardi  Ruth  Thompson, 
Deputy  Chief  Counsel  for  Regulations. 
[FRDoc.  03-25574  Filad  10-8-03:  8:45  am) 

BILLING  CODE  4910-62-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648  -_ 

[I.D.  0926U3D] 

Fisheries  of  the  Northeastern  United 
States;  Tileflsh  Fishery;  Continuation 
of  Specifications  for  the  2004  Fishing 
Year 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  continuation  of 

specifications  for  fishing  year  2004, 

SUMMARY:  NMFS  announces  that  it  will 
continue  the  2003  quota  specifications 
for  the  golden  tilefish  fisherv'  for  the 
2004  fishing  year.  Accordingly,  the  total 
allowable  landings  (TAL)  for  the  2004 
fishing  year  will  remain  at  1.995- 
million'lb  (905,1 72-kg).  The  intent  of 
this  action  is  to  notify  the  public  that 
there  will  be  no  change  in  the  fishery 
specifications  for  tilefish  for  the  fishing 
year  beginning  November  1.  2003. 
DATES:  Effective  from  November  1.  2003. 
through  October  31,  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  W.  Christel  978-281-9141:  fax 
978-281-9135:  e-mail 
Douglas.Christel@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  final  rule  implementing  the 
Tilefish  Fishery  Management  Plan 
(FMP)  became  effective  on  November  1 . 
2001  (66  FR  49136,  September  26. 
2001).  Pursuant  to  the  tilefish 
regulations  at  50  CFR  648.290,  the 
Tilefish  FMP  Monitoring  Committee 
(Monitoring  Committee)  will  meet  after 
the  completion  of  each  stock 
assessment,  or  at  the  request  of  the  Mid- 
Atlantic  Fishery  Management  Council 
(Council)  Chairman,  to  review  tilefish 
landings  information  and  any  other 
relevant  available  data  to  determine  if 
the  annual  quota  requires  modification 
to  respond  to  changes  to  the  stock's 
biological  reference  points  or  to  ensure 
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affpfted  bv  this  decision.  Accordingly. 
for  the  2004  fishing  year,  unless 
otherwise  modified  bv  the  Council  and 
\'MFS,  the  1  995-miriion  lb  (905.172- 
kg)  TAL  is  applicabli?  to  the  entire 
fishery  and  will  not  be  distributed 
among  permit  categories  according  to 
the  regulations  at  §  648.290(b). 

Classification 

This  ai  tion  is  required  by  50  (^FR  part 
h4H  and  is  e.xempt  from  review  under 
Kxecutive  (kder  12866. 

.\uthority:     H.  t    SC.    IHOlefseq 
()(t(iht'r  .i.  2(10, t  Bruce  C.  Morehertd. Acting 
UiriH  lor.  ()ffi(  e  i)f  Sustainable  Fisheries. 
National  Marine  Fisheries  ,Ser\'ice. 
it-R  I)o(     l):!-2'ih41  Filed  1()-H-0:C  H:4,t  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-NM-266-AD] 

BIN  2120-AA64 

Airworthiness  Directives;  Bombardier 
IModei  DHC-8-102,  -103.  -106,  -201, 
-202,  -301,  -311,  and  -315  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Bombardier  DHC-8-102,  -103,  -106, 
-201.-202,  -301,  -311,  and  -315 
airplanes,  that  currently  requires 
inspections  to  detect  breakage  in  the 
struts  of  the  rear  mount  strut  assemblies 
on  the  left  and  right  engine  nacelles, 
and  replacement  of  any  broken  struts. 
The  existing  AD  also  requires  eventual 
replacement  of  all  ciuxently  installed 
struts  with  new  and/or  reworked  struts, 
as  terminating  action  for  the 
inspections.  This  action  would  require 
new  repetitive  inspections  of  the  strut 
assemblies  for  cracking  of  struts 
replaced  per  the  existing  AD,  and 
replacement  of  any  cracked  strat  with  a 
new,  machined  strut.  This  action  also 
would  change  the  applicability  of  the 
existing  AD  by  adding  certain  airplanes 
and  removing  certain  other  airplanes, 
and  would  include  an  optional 
terminating  action  for  the  repetitive 
inspections.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  failure  of  the  engine  rear  mount 
struts,  which  could  result  in  reduced 
structural  integrity  of  the  nacelle  and 
engine  support  structiu-e.  This  action  is 
intended  to  address  the  identifled 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
November  10,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
266-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprincomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-266-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  123  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  FAA. 
New  York  Aircraft  Certification  Office. 
10  Fifth  Street,  Third  Floor.  Valley 
Stream,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 

Hjelm,  Aerospace  Engineer,  Airframe 
Branch,  ANE-171,  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor,  Vallei'  Stream,  New 
York  11581;  telephone  (516)  256-7523; 
fax  (516)  568-2716. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 


request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  excunination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-266-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-266-AD.  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

On  February  14.  1994,  the  FAA  issued 
AD  94-04-09^  amendment  39-8829  (59 
FR  8393.  Februar>-  22.  1994),  applicable 
to  certain  Bombardier  Model  DHC-8- 
100  and  DHC-8-300  airplanes,  to 
require  inspections  to  detect  breakage  in 
the  engine  rear  mount  strut  assemblies, 
and  replacement  of  broken  struts.  That 
AD  also  requires  eventual  replacement 
of  all  currently  installed  struts  with  new 
and/or  reworked  struts,  as  terminating 
action  for  the  inspections.  That  action 
was  prompted  by  several  reports  of 
failure  of  the  engine  rear  mount  struts, 
due  to  fracture  at  one  of  the  rosette 
welds  on  the  shank  of  the  strut  where 
full  weld  depth  was  not  achieved  during 
manufacture.  The  requirements  of  that 
AD  are  intended  to  prevent  failure  of  the 
engine  rear  mount  struts,  which  could 
reduce  the  structural  integrity  of  the 
nacelle  and  engine  support  structure. 
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Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  <H-04-(W. 
we  have  been  advised  by  Transport 
Canada  Civil  Aviation  (TflCA).  whicb  i.s 
tbe  airworthiness  authority  for  Cianada, 
of  reports  from  the  manufacturer  and 
operators  of  Model  DHC-.'i-lOO  and 
DHOH-  U)U  airplanes  indicating  that 
replacement  struts  installed  per  that  .-\D 
have  developed  cracks.  Therefore,  the 
engine  rear  mount  strut  has  been 
redesigned  and  is  pressed  fit  assembled 
instead  of  welded  which  improves  the 
endurance  of  the  strut  to  prevent  failure 
due  to  cracking  and/ or  fracture. 

Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  Service 
Bulletin  8-71-24,  dated  August  21. 
2001.  whi(  h  describes  procedures  for 
replat:ing  the  existing  rear  mount  struts 
in  a  nacelle  with  new,  improved  struts. 
TC(;A  previously  issued  Canadian 
airworthiness  directive  (;F-2001-20. 
ilated  Mav  lb,  2001.  to  ensure  the 
continued  airworthiness  of  those 
airplanes  in  Canada 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  (Canada  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  t)f  the  Federal  A\iation 
Regulations  (14  CFR  21  24)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement.  TCCA  has 
kept  us  informed  of  the  situation 
described  above.  We  have  examined  the 
findings  of  TCCA.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  thi-> 
tvpe  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  94-04-09  to  require  new 
repetitive  inspections  of  the  strut 
assemblies  for  cracking  of  the  struts 
replaced  per  the  existing  AD,  and 
replacement  of  any  cracked  strut  with  a 
new.  machined  strut.  This  proposed  AD 
also  would  change  the  applicability  of 
the  existing  AD  by  adding  certain 
airplanes  and  removing  certain  other 
airplanes,  and  would  include  an 
optional  terminating  action  for  the 
repetitive  inspections 

Consistent  with  the  findings  of  TCCA. 
this  proposed  AD  would  allow 
repetitive  inspections  to  continue  in 


lieii  of  the  terminating  action.  In  making 
this  determination  we  considered  that 
long-term  c  ontinued  operational  safety 
in  this  case  will  be  adw|uately  ensured 
bv  repetitive  inspections  to  find 
(;ra(  king  before  it  represents  a  hazard  to 
the  airplane. 

Changes  to  the  Applicability  of  the 
Existing  AD 

This  propose<i  AD  would  expand  the 
appluabilitv  in  the  existing  AE)  to 
include  Model  DHC-H-102,  -10;{,  -lOft. 
-20.1.  -202.-301,-311.  and  -315 
airplanes:  serial  numbers  003  through 
509  inclusive.  Model  DHC-8-102  and 
-103  series  airplanes,  serial  numbers 
003  through  310  inclusive;  and  Model 
DH(;-H-301.  -311.  and  -314  series 
airplanes,  serial  numbers  100  through 
31 1  inclusive,  were  identified  in  the 
existing  .ATI 

.'\dditionallv.  this  proposed  AD 
would  r.-move  Model  DHC-H-314 
airplanes,  which  were  added  to  the 
applicability  of  the  existing  AD  but  are 
not  US.  type-certificated. 

Cost  Impact 

There  are  approximately  192 
airplanes  of  US   registry  that  would  be 
affec  ted  by  this  proposed  AD, 

The  actions  that  are  (  urrently 
required  by  AD  94-04-09  take 
approximately  16  work  hours  per 
airplane  to  accomplish,  at  an  average 
l.ibor  rate  of  .St)5  per  work  hour 
Recjuired  parts  are  provided  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  actions  is 
estimated  to  be  $1,040  per  airplane. 

The  new  detailed  inspection  that  is 
proposed  in  this  AD  action  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  S65  per  work  hour.  Base«i  on  these 
figures,  the  cost  impact  of  the  proposed 
inspection  on  U  ,S  operators  is 
estimated  to  be  $12,480,  or  $6.5  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  vet  accomplished  any  of 
the  proposed  riH^uirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  i:osts.  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  admini-strative  actions. 

The  optional  terminating  action,  if 
done,  would  take  approximately  16 


work  hours  per  strut  to  accomplish,  at 
an  average  labor  rate  of  $65  per  work 
hour.  Required  parts  would  cost 
approximately  $800  per  strut.  Based  on 
these  figures,  the  cost  impact  of  the 
optional  terminating  action  is  estimated 
to  be  $1,840  per  strut,  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator^' 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket, 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8829  (59  FR 
8393,  February  22,  1994),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Bombardier,  Inc.  (Formerly  de  Havilland, 
Inc.):  Docket  2001-NM-266-AD. 
Supersedes  AD  94-04-09,  amendment 
39-8829. 
Applicability:  Model  DHC-8-102,  -103, 

-106,  -201,  -202,  -301,  -311,  and  -315 


V^A, 


>l     D. 


i.to.-  /  \rf.l      K«      M/-.       1  QK  /  TViiircfldv      flrtrvKor    Q      9001  /  Prnnncorl     Riiloc 
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airplanes;  serial  numbers  003  through  509 
inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  engine  rear  mount 
struts  on  the  left  and  right  engine  nacelles, 
which  could  result  in  reduced  structural 
integrity  of  the  nacelle  and  engine  support 
structure,  accomplish  the  following: 

Repetitive  Inspections 

(a)  Within  1,000  flight  hours  since 
installation  of  any  new  or  reworked  rear 
mount  strut  per  the  replacement  required  by 
paragraph  (b)  of  AD  94-04-09,  amendment 
39-8829,  or  within  250  flight  hours  after  the 
effective  date  of  this  AD,  whichever  is  later; 
do  a  detailed  inspection  for  cracking  of  each 
rear  mount  strut  in  the  left  and  right  engine 
nacelles. 

Note  1:  Bombardier  Service  Bulletin  8-71- 
24.  dated  August  21,  2001,  does  not  contain 
inspection  procedures  for  the  detailed 
inspection  required  by -paragraph  (a)  of  this 
.•\D;  however,  the  definition  of  a  detailed 
inspection  is  specified  in  Note  2  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assemblv  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  no  crack  is  found,  repeat  the 
inspection  at  intervals  not  to  exceed  250 
flight  hours,  until  accomplishment  of 
paragraph  (b)  of  this  AD. 

(2)  If  any  crack  is  found,  before  further 
flight,  replace  the  strut  with  a  new,  improved 
strut  per  Bombardier  Service  Bulletin  8—71- 
24.  dated  August  21,  2001.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  500  flight  hours,  for  that  nacelle  only. 

Optional  Terminating  Action 

(b)  Replacement  of  both  rear  mount  struts 
in  a  nacelle  with  new,  improved  struts,  by 
doing  all  the  actions  specified  in  the  Job  Set- 
up. Procedure,  and  Close-out  sections  of  the 
Accomplishment  Instructions  of  Bombardier 
Service  Bulletin  8-71-24,  daled  August  21, 
2001,  ends  the  repetitive  inspections 
required  by  this  AD  for  that  nacelle  only. 
Replacement  of  both  rear  mount  struts  on 
both  the  left  and  right  engine  nacelles  ends 
the  repetitive  inspections  required  by  this 
AD. 

Parts  Installation 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  engine  rear  mount 
strut.  P/N  87110016-001, -003, -005, -007, 
-009.  or -Oil,  on  any  airplane. 

Alternative  Methods  of  Compliance 

(d)  In  accordance  with  14  CFR  39.19,  the 
Manager.  New  York  Aircraft  Certification 
Office,  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 


Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2001-20,  dated  May  16.  2001. 

Issued  in  Renton.  Washington,  on  October 
3,  2003. 
Kalene  C.  Yanamura, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  03-25590  Filed  10-8-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-283-AD] 

RiN212&-AA64 

Airworthiness  Directives;  Dassault 
Model  Falcon  900EX  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Dassault  Model  Falcon  900EX 
series  airplanes.  This  proposal  would 
require  modification  of  the  front 
attachment  area  of  the  No.  2  engine. 
This  action  is  necessary  to  prevent 
failure  of  the  fail-safe  lugs  of  the 
hoisting  plate  of  the  forward  engine 
mount,  and  subsequent  cracking  of  the 
pick-up  folded  sheet  of  the  pylon 
forward  rib.  Such  cracking  could 
rupture  the  mast  case  box,  which  could 
result  in  loss  of  the  two  forward  engine 
mounts  and  consequent  separation  of 
the  engine  from  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
November  10,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
283-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  he  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-283-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 


Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  sen'ice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Dassault  Falcon  Jet,  P.O.  Box  2000, 
South  Hackensack,  New  Jersey  07606. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Rodriguez,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056:  telephone  (425)  227-1137; 
fax  (425)227-1149. 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-283-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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Availability  of  VPRMs 

Anv  person  ind\  obtam  a  copv  of  this 
NPRM  bv  submitting  a  rt-quest  to  tho 
FAA.  Transport  Airpiant-  Directorate. 
ANM-n4.  Attention   Rules  Docket  No. 
2001-\M-28i-AD.  IBOl  Lind  Avenue, 
S\V  .  Renton.  Wjshington  98055-4056. 

Discussion 

The  Direc  tinn  tHinerale  de  I'Aviation 
Civile  (DCJAC).  which  is  the 
airworthiness  authorit\  for  P'rance. 
notified  the  FAA  that  an  unsafe 
condition  iiidv  exist  on  certain  Dassault 
Model  Falcon  900EX  series  airplanes. 
The  DCAC  advises  that  fatigue  tests 
revealed  that  the  fail  safe  lugs  of  the 
forward  engine  ninunt  may  not  have 
adequate  fatigue  strength.  Failure  of  the 
lugs  could  result  in  cracking  of  the  pick- 
up folded  sheet  of  the  pylon  forward  nb. 
and  consequent  rupture  of  the  mast  case 
box  Such  conditions,  if  not  corrected, 
could  result  in  loss  of  the  two  forward 
engine  mounts  and  consequent 
separation  uf  the  engine  from  the 
airplane 

Explanation  of  Relevant  Service 
Information 

Dassault  has  issued  Service  Bulletin 
F900EX-103.  dated  May  23.  2001. 

which  describ^'s  prn(  ed\lr^'s  for 
modification  ot  the  \ii   1  engine  front 
attachment  area  The  modification 
involves  replacing  the  .\'o  2  engine 
hoisting  shield  with  a  reinforced  shield 
at  the  safety  device  attac  hments,  and 
replacing  the  front  attachment  pu.kufi 
doublers  with  new.  thicker  douhlers 
Accomplishment  of  the  a(  tion-- 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  2001-160- 
027(B),  dated  May  2.  2001,  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  France 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  fr)r 
operation  in  the  United  .States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  '14  flFR 
21.29]  and  the  applicable  bilateral 
airworthiness  agreement  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  us  informed  (jf  the 
situation  described  above  We  have 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessarv 
for  products  of  this  type  design  that  are 
certificated  for  operatitm  in  the  United 
States. 


Explanation  of  Requirements  of 
Proposed  .KD 

SiiK  e  .in  unsafe  (  ondition  has  heen 
identified  that  is  likely  t(j  exist  or 
develii[)  mi  nther  airplanes  of  the  same 
t\pi'  (iesii^n  registered  in  the  United 
.St,U''s,  the  proposed  .-M)  would  require 
accomplishment  of  the  actions  spec:ified 
III  the  ser\  ice  bulletin  described 
previousK  ,  I'vc  e[)t  as  discussed  below. 

Difference  Between  Proposed  AD  and 
French  .\irworthiness  Directive 

The  [•'rt'iH  h  .oruorthines.s  directive 
specifies  ,1  I  oni[)li,ini  e  tune  of  "Befrire 
,<.~5(1  nigtit>  ^liice  new."  for 
accninplishiiieiii  iit  the  modification  of 
the  fmnt  att.ii  hineiit  .irea  of  the  No.  2 
engine  Howmm,  this  [ifiposi'd  .XD 
would  reqaiii'  ,i  >  mniihanc  e  tune  ot 
Prior  to  the  act  umulation  of  3.750 
flight  (Acles  siiK  e  the  date  of  issuance 
of  the  original  .Airworthiness  Certificate 
or  the  dale  ol  issuaiu  e  of  the  Fxporl 
Certificate  of  Airworthiness,  whichever 
occurs  first."  This  decision  is  based  on 
our  deterinin.itinn  that  "since  new"  mav 
be  interpreted  difierentK  b\  different 
oper.itiir-   We  find  that  our  profiosed 
ti'inunolugv  IS  generalh  unilerstood 
within  the  industrv.  and  records  will 
alwavs  exist  that  establish  these  dates 
with  certainty. 

Cost  Impact 

We  estimate  that  3fi  airplanes  of  US 
registry  would  be  affe(  ted  bv  this 
proposed  .\Ti  that  it  would  take  about 
85  work  hiiurs  per  airplane  to 
accomplish  the  [)ro[iose(i  niodifi(  ation. 
and  that  the  average  labor  rate  is  .Sh5  per 
work  hour  Required  parts  would  cost 
about  Si 4. 4 79  per  airplant;  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  modification  on  I '  S   operators 
IS  estimated  to  be  S720.144.  or  $20,004 
per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  .issumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requiremtmts  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  aitions  in  the  future  if 
this  \\)  were  not  adopteii   The  (.ost 
impairt  figures  discussed  in  AD 
rulemaking  actions  represent  tmly  the 
time  necessarv  to  perform  the  specific 
ai  tions  actuallv  required  by  the  AD 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
re(|uired  to  gain  access  and  chjse  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  [iroposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certifv  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action"' 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Af:t.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  f;ontained  in  the  Rules  Docket. 
.\  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

.\ir  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4'i  U  S.C   1061g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Dassault  Aviation:  Docket  2001-NM-283- 
AD 

Applicability  Model  Falcon  900EX  series 
airplanes,  serial  numbers  1  through  60 
inf:lusive:  certificated  in  any  category:  except 
those  on  which  Dassault  Modifications 
M2754  and  M2925,  identified  in  Dassault 
Service  Bulletin  F900EX-103,  dated  May  23. 
2001.  have  been  accomplished. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously 

To  prevent  failure  of  the  fail-safe  lugs  of 
the  forward  engine  mount,  and  consequent 
rrac;king  of  the  pick-up  folded  sheet  of  the 
pylon  forward  rib.  which  could  rupture  the 
mast  case  box  and  result  in  loss  of  the  two 
forward  engine  mounts  and  consequent 
separation  of  the  engine  from  the  airplane, 
accomplish  the  following: 

Modification 

(a)  Prior  to  the  accumulation  of  3,750  flight 
r:vcles  since  the  date  of  issuance  of  the 
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original  Airworthiness  Certificate  or  the  date 
of  issuance  of  the  Export  Certificate  of 
Airworthiness,  whichever  occurs  first: 
Modifj^'  the  front  attachment  area  of  the  No. 
2  engine  by  doing  all  the  actions  per 
Paragraphs  2.  A.  through  2.D.  of  the 
Accomplishment  Instructions  of  Dassault 
Service  Bulletin  F900EX-103,  dated  May  23, 
2001. 

Alternative  Methods  of  Compliance 

(b)  In  accordance  with  14  CFR  39.19,  the 
Manager,  International  Branch,  ANM-116, 
FAA.  Transport  Airplane  Directorate,  is 
authorized  to  approve  alternative  methods  of 
compliance  for  this  AD. 

Note  1:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2001-160- 
027(B).  dated  May  2,  2001. 

Issued  in  Renton,  Washington,  on  October 
3.  2003. 
Kalene  C.  Yanamura, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  03-25589  Filed  10-*-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-7a-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  DHC-8-400,  -401,  and  -402 
Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Bombardier  Model  DHC-8-400, 
—401.  and  -402  airplanes.  This  proposal 
would  require  a  one-time  inspection  of 
the  forward  engine  mount  assemblies  on 
the  left  and  right  engine  nacelles  for 
installation  of  pre-production  engine 
mount  assemblies,  and  follow-on 
corrective  actions  if  necessary.  This 
action  is  necessary  to  prevent  failure  of 
the  forward  engine  mount,  which  could 
result  in  reduced  structural  integrity  of 
the  nacelle  and  engine  support 
structure.  This  action  is  intended  to 
addr(«s  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
November  10,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 


78-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-78-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  123  Garratt  Boulevard, 
Dowmsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  FAA, 
New  York  Aircraft  Certification  Office, 
10  Fifth  Street,  Third  Floor,  Valley 
Stream,  New  York. 

FOR  furVher  information  contact: 

Douglas  G.  Wagner,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ANE- 
172,  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream.  New  York 
11581;  telephone  (516)  256-7506;  fax 
(516)  568-2716. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argmnents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  v.'ill  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  comphance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulator^',  economic. 


environmental,  and  energj'  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket.  -— 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-78-AD.  '  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
2002-NM-78-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  Bombardier  Model  DHC-8-400. 
-401,  and  —402  airplanes.  TCCA  advises 
that  the  manufacturer  of  the  forward 
engine  mount  assembly  has  indicated 
that  an  unapproved  pre-production 
engine  mount  assembly  was  found 
installed  in  place  of  a  production  engine 
mount  assembly.  Pre-production  engine 
mount  assemblies  are  more  susceptible 
to  fatigue  cracking  than  production 
engine  mount  assemblies.  In  addition, 
there  is  a  possibility  that  pre-production 
assemblies  having  part  number  (P/N) 
96042-07  are  incorrectly  marked  with 
P/N  96042-09.  which  is  the  P/N  on  the 
production  assemblies.  Operation  with 
pre-production  engine  mount 
assemblies  could  result  in  failure  of  the 
forward  engine  mount,  and  consequent 
reduced  structural  integrity  of  the 
nacelle  and  engine  support  structure. 

Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  Alert  Ser\'ice 
Bulletin  A84-71-06,  Revision  "A," 
dated  December  5.  2001,  which 
describes  procedures  for  a  visual 
inspection  to  determine  the  P/N  and 
configuration  of  the  forward  engine 
mount  assemblies  on  the  left  and  right 
engine  nacelles.  If  the  inspection  shows 
that  anv  pre-production  engine  mount 
assembly  is  installed,  the  service 
bulletin  describes  procedures  for  follow- 
on  corrective  actions  for  that  assembly. 
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Those  actions  include  repetitive 
detailed  visual  inspef:tions  of  each 
assembly  for  cracking  at  inter\als  of  2nt) 
flight  cycles,  and  replacement  of  the 
pre-productinr  engine  mount  d>.senihl\ 
with  a  production  engine  mount 
assemblv  before  further  flight  if  crac  king 
is  found.  If  no  cracking  is  found,  the 
service  bulletin  spetifies  that  the  pre- 
production  engine  mount  assemblv  mav 
remain  in  service  for  up  to  1.000  flight 
i:ycles  after  the  initial  inspection,  and 
then  reworked  or  replaced  with  a 
production  engine  mount  assemblv.  If 
both  engine  mounts  on  the  ^ame  nacelle 
have  the  pre-production  (  onfiguration, 
the  service  bulletin  specifies  that  one 
pre-production  engine  mount  assemblv 
must  be  replaced  with  a  production 
engine  mount  assemblv  before  further 
flight  The  servK:e  bulletin  also  includes 
a  repair  letter  issued  bv  the  engine 
manufacturer  which  ( ontains  rework 
procedures  for  the  pre-production 
engine  mount  assemblv 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequatelv  a(1drpss  thf 
identified  unsafe  condition 

TCCA  classified  this  service  bullptin 
as  mandator\'  and  issued  Canadian 
airworthiness  directive  CF-2002-07. 
dated  lanuary  11.  2002.  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  Canada 

FAA's  Conclusions 

These  airplane  models  art^ 
manufactured  in  Canada  and  art'  type 
certificated  for  operation  in  the  United 
States  under  the  pro\iMnns  of  -.pction 
21.29  of  the  Federal  .Aviation 
Regulations  114  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement   Pursuant  to  this  bilateral 
airworthiness  agreement.  TCCA  has 
kept  us  informed  of  the  situation 
described  above.  We  have  examined  thf 
findings  of  TCCA.  reviewed  all  available 
information,  and  determined  that  .\D 
action  is  necessarv  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  Inited  .States 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likelv  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  L'nited 
States,  the  proposed  AD  would  rt'quirf 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below 


Differences  Between  Canadian 
.Airworthiness  Directive.  Service 
Bulletin,  and  Proposed  Rule 

The  service  bulletin  and  Canadian 
airworthiness  directive  specify  a  visual 
inspection  to  (ietermine  the  P/N  and 
((infiguration  of  the  forward  engine 
mount  assemblies,  but  this  proposed 
rule  would  require  a  general  visual 
inspection  A  note  has  been  added  to 
the  proposed  rule  to  define  that 
inspection. 

The  service  bulletin  and  Canadian 
airworthiness  directive  also  specif\'  a 
detailed  \isual  inspection  for  cracking  if 
a  pre-production  engine  mount  is 
installed,  but  this  proposed  rule  would 
recjuire  a  detailed  inspt!ction.  A  note  has 
been  added  to  the  proposed  rule  to 
define  that  inspec;tion. 

Cost  Impact 

We  estimati-  that  1  1  airpl.ines  of  I'.S. 
registrv  would  be  affected  b\'  this 
proposed  AD.  that  it  would  take 
approximately  2  work  hours  per 
.iir[)lane  to  arcomplish  the  proposed 
mspt'ction.  and  that  the  average  labor 
rate  is  $6,5  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  I '  S  operators  is 
estimated  to  he  .S1.4.U).  or  .S130  per 
airpl.uif 

The  (  ost  impact  figure  tiis(.ussed 
above  is  based  on  assumptions  that  no 
operator  has  vet  accomplisht'd  any  of 
the  proposed  re()uirements  of  this  AD 
action,  .md  that  no  operator  would 
acconqilish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
ruK'nidking  actions  represent  only  the 
tinif  necessarv  to  perform  the  specific 
actions  actuallv  required  by  the  AD. 
These  figures  typical Iv  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions 

Regulatory  Impact 

Th»'  regulations  proposed  h(;rein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  thf  national  (iovernment  and 
the  .States,  or  on  the  distribution  ot 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  i:n.J2. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatorv  action"' 
under  Executive  Order  12Ht)fi;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  110J4;  February  2b.  1979);  and  (3)  if 


promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
,39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  IJ.S.C.  106(g;.  40113.  44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
direc:tive: 

Bombardier,  Inc.  (Formerly  de  Havilland, 
Inc.):  Docket  2002-NM-78-AD. 

Applicahilitv  Model  DHC-8^00.  ^01 . 
and  -402  airplanes;  serial  numbers  4005, 
4006.  4008  through  4016  inclusive.  4018 
through  4051  inclusive,  and  4053; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  forward  engine 
mount,  which  could  result  in  reduced 
structural  integrity  of  the  nacelle  and  engine 
support  structure,  accomplish  the  following: 

Inspection 

Id)  Within  100  flight  cycles  after  the 
effective  date  of  this  AD:  Do  a  general  visual 
inspection  of  the  forward  engine  mount 
assemblies  on  the  left  and  right  engine 
nacelles  for  installation  of  pre-production 
assemblies  (determine  the  part  number  and 
configuration  for  each  assembly),  per  the 
.Accomplishment  Instructions  of  Bombardier 
Alert  Service  Bulletin  A84-71-06,  Revision 
"A."  dated  December  5.  2001.  If  no  pre- 
production  engine  mount  assembly  is 
installed,  no  further  action  is  required  bv  this 
AD. 

Note  1:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
.'\  mirror  mav  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
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in.spection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Follow-On  Corrective  Actions 

(b)  If  any  pre-production  engine  mount 
assembly  is  installed,  do  all  the  applicable 
follow-on  corrective  actions  (including 
repetitive  detailed  inspections  for  cracking, 
and  rework  or  replacement  of  the  pre- 
production  engine  mount  assembly,  if 
necessary)  per  all  the  actions  specified  in  the 
Accomplishment  Instructions  of  the  service 
bulletin,  at  the  applicable  times  specified  in 
Paragraph  I.,  Part  D.,  "Compliance,"  of  the 
service  bulletin.  Any  replacement  due  to 
cracking  must  be  done  before  further  flight. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
dssembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Optional  Terminating  Action  for  Follow-On 
Repetitive  Inspections 

(c)  Installation  of  production  engine  mount 
assemblies  on  all  four  forward  engine  mounts 
ends  the  repetitive  inspection  requirements 
of  paragraph  (b)  of  this  AD. 

Part  Installation 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  an  engine  mount  assembly 
having  a  pre-production  configuration  and/or 
part  number  96042-07  on  any  airplane, 
unless  the  assembly  has  been  reworked  per 
Part  B  of  the  Accomplishment  Instructions  of 
Bombardier  Alert  Service  Bulletin  A84-71- 
06.  Revision  "A,"  dated  December  5,  2001. 

Alternative  Methods  of  Compliance 

(e)  In  accordance  with  14  CFR  39.19,  the 
Manager,  New  York  Aircraft  Certification 
Office,  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2002-07.  dated  January  21,  2002. 

Issued  in  Renton,  Washington,  on  October 
3,  2003. 

Vi  L.  Lipski, 

Manager.  Tmasport  Airplane  Directorate, 

Aircraft  Certification  Service. 

|FR  Doc.  03-25588  Filed  10-8-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  20<»-<:E-32-AD] 

RIN2120-AA64 

Airworthiness  Directives;  The  New 
Piper  Aircraft,  Inc.  Model  PA-46-500TP 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  The  FAA  proposes  to  adopt  a 
new  airworthiness  directive  (AD)  for 
certain  The  New  Piper  Aircraft.  Inc. 
(Piper)  Model  PA-^6-500TP  airplanes. 
This  proposed  AD  would  require  you  to 
replace  all  electronic  control  modules  in 
the  airplane  electrical  system  with 
newly  designed  modules.  This  proposed 
AD  is  the  result  of  reports  of  smoke  in 
the  cockpit  and  loss  of  electrical 
systems  function.  We  are  issuing  this 
proposed  AD  to  prevent  short  circuit 
failure  and  electrical  arcing  of  the 
electronic  control  modules,  which  could 
result  in  loss  of  the  electrical  systems 
components  or  burning  of  wiring 
insulation  and  cause  smoke  in  the 
cockpit.  Such  a  condition  could  lead  to 
the  inability  to  properly  control  the 
airplane. 

DATES:  We  must  receive  any  comments 
on  this  proposed  AD  by  December  9, 
2003. 

ADDRESSES:  Use  one  of  the  following  to 
submit  comments  on  this  proposed  AD: 

•  By  mail:  FAA,  Central  Region, 
Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  2003-CE- 
32-AD,  901  Locust.  Room  506,  Kansas 
City,  Missouri  64106. 

•  By /ax;  (816)  329-3771. 

•  Bye-mail:  9-ACE-7-Docket@faa.gov. 
Comments  sent  electronically  must 
contain  "Docket  No.  2003-CE-32-AD  ' 
in  the  subject  line.  If  you  send 
comments  electronically  as  attached 
electronic  files,  the  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII. 

You  may  get  the  service  information 
identified  in  this  proposed  AD  from  The 
New  Piper  Aircraft,  Inc.,  Customer 
Services,  2926  Piper  Drive,  Vero  Beach. 
Florida  32960;  telephone:  (772)  567- 
4361;  facsimile:  (772)  978-6584. 

You  may  view  the  AD  docket  at  FAA. 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2003-CE-32-AD,  901  Locust,  Room 
506,  Kansas  Citv,  Missouri  64106.  Office 


hours  are  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  B.  Mobley.  Aerospace 
Engineer.  FAA.  Atlanta  Aircraft 
Certification  Office.  One  Crown  Center. 
1895  Phoenix  Boulevard,  Suite  450. 
Atlanta,  Georgia  30349:  telephone:  (770) 
703-6046;  facsimile:  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Hoiv  Do  I  Comment  on  This  Proposed 
AD'' 

We  invite  you  to  submit  any  written 
relevant  data,  views,  or  arguments 
regarding  this  proposal.  Send  your 
comments  to  an  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-CE-32-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it.  We  will  date- 
stamp  your  po.stcard  and  mail  it  back  to 
you. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention 
To? 

We  specifically  invite  comments  on 
the  overall  regulator}',  economic, 
environmental,  and  energy  aspects  of 
this  proposed  AD.  If  you  contact  us 
through  a  nonwTitten  communication 
and  that  contact  relates  to  a  substantive 
part  of  this  proposed  AD,  we  will 
summarize  the  contact  and  place  the 
summary  in  the  docket.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  in  light  of  those  comments 
and  contacts. 

Discussion 

What  Events  Have  Caused  This 
Proposed  AD? 

We  have  received  several  reports  that 
a  condition  exists  in  some  of  the 
electrical  control  modules  in  the 
airplane  electrical  system. 

FAA  analysis  indicates  that  there  is 
inadequate  clearance  and  inadequate 
electrical  isolation  between  the  load 
terminal  and  metal  case.  The  modules 
load  terminal  is  cutting  through  the 
rubber  insulating  grommet  and 
contacting  the  module's  metal  case.  This 
causes  the  electrical  short  circuit  and 
electrical  arcing. 

The  following  electrical  system 
components  are  potentially  affected  by 
this  condition: 
Engine  start 
Strobe  light 
Left/right  taxi  light 
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Liquid  crystal  dis[ila\    LCI)!  (Iiiiimint; 
Dual  fldshor  (recognition  li^ht) 
Left  right  pitnt  heat 
Avionics  dinimuig  iHt-zel  buttons  for 

radios) 
Prop  heat 

Left  right  fu»'l  [luiiip. 
Position  hgiit  landing  light 
Instrument  [lanel  light  dimminy 
Ice  light 

Vent  defog  (vent  blower] 
Hi/low  hlower 
Stall  heat 
Uiniiner  -<\viti,h  r.gliting  iiAtTtiead 

suit(  h  [)aael  switcliesj 

What  An'  thf  (Autspquences  if  the 
Condition  Is  Sot  Corrected? 

If  not  corrected,  short  circuit  failure 

and  electric  dl  art  iiig  nf  th-'  ••h-i  tnmic 
I  ontrol  modules  i  iiui<l  result  ii,  !'  i>s  nf 
the  electrii  a  I  systems  ■  nmpi  ment--  -t 
burning  ot  wirini;  m-ul  ition  and  cause 
smoke  in  the  i m  kpit   >u(.ii  a  condition 
could  lead  to  the  inability  to  properly 
(  ontfi il  th^•  aiffilane. 

/s  ThtTf  St-n-ii  e  Information  That 
.-A/^/'Z/e^,  fi)  Thi<  Suhirtt'.'' 

Piper  ha>  i^->ueii  the  Service  Bulletin 

No    11  !_'.  dated  lim.'  4.  2003, 


Whtit  Aif  thf  Provisions  of  This  Senice 
Inlnrnuition  ■' 

The  ser\K.e  luilletin  includes 

pr.K  edures  for 

— Kemo\ing  the  pipit's  (ucuit  breaker 
panel  assf'inhh  (part-number  (P/N) 
1()2J2H-()()J).  the  co-pilot's  circuit 
breaker  panel  assemblv  (P/N  102228- 
(JOfi):  the  dimmer  lighting  module 
assembly  (P'N  10222ti-()()2);  the  stall 
\aiie  heat  module  assemblv  (P/N 
l()2227--(){)2);  ami  the  propeller  heat 
module  assemblv  (P/N  102227-006); 

— Keturning  the  panel  assemblies  and 
remote  module  parts  to  the 
manutacture  for  modification; 

— Visually  insfiei  tmg  ,dl  remaining 
exposed  wires  and  ecjuipment  for 
evidence  ot  heat  damage, 

— Repairing  <iii\  dani.ige  found,  and 

—  Inst, tiling  the  nevvK  modified  panel 
assemblies  and  remote  module  p.irts, 

KAA's  Determination  and  Requirements 
of  This  Proposed  AD 

What  III-  h.\.\  Decided? 

We  have  ewilu.ited  all  pertinent 
information  <ind  identified  ,i\\  iiiis.ile 
condition  that  is  likel\  to  exist  ur 
develop  on  othf,  pi, mIik  ts  nt  this  same 
type  design.  Tliereton'.  v\e  .ue 
proposing  AD  action. 


What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  require  you 
to  incorporate  the  actions  in  the 
previouslv-referenced  service  bulletin. 

How  Does  the  Revision  to  1 4  CFR  Part 
39  Affect  This  Proposed  AD? 

On  July  10,  2002,  we  published  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
Inly  22.  2002).  which  governs  FAA's  AD' 
svstem.  This  regulation  now  includes 
material  that  relates  to  altered  products, 
special  fligh<  permits,  and  alternative 
methods  of  compliance.  This  material 
previously  was  included  in  each 
individual  AD.  Since  this  material  is 
included  in  14  CFR  part  39.  we  will  not 
include  it  in  future  AD  actions. 

(]osts  of  Compliance 

How  \hinv  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  130  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  an  Owners/Operators  of 
the  Affected  Airplanes':" 

We  estimate  the  following  costs  to 
accomplish  this  proposed  modification: 


Labor  cost 

1 

1                                   Parts  cost 

1 
1 

Total  cost 
per  airplane 

Total  cost  on 
U.S.  operators 

po 

S65  per  hoij- 

-  S'  430  

1 
'  Paris  will   be  covered   under  warranty   by   the 

$1,430 

$1,430  '  130  =  $185,900 

manufacturer. 

Regulatory  Findings 

Would  Thi-  Proposed  AD  Impact 
\'aru)u>  Entities? 

We  have  determined  that  this 
proposed  .\D  would  not  tiave  federalism 
implications  under  Exei  utive  Order 
13132   This  proposed  .\L)  would  nnt 
have  a  substantial  direct  effect  on  ttir 
States.  '>n  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distributi'in  of  power  and 
responsibilities  anmng  the  \drious 
levels  of  government 

Would  This  Prnpos^'d  .  \/'  Involve  a 

Significant  Hulr  n  Ilfoulatory  Action? 

For  the  reasons  ihst  ussed  above.  I 
certify  that  this  proposed  .\D: 

\    Is  not  a  'significant  regulator\ 
acticm     under  Hxin  utive  Order  12Hf)ti, 

2.  Is  not  a  ■'signitic;ant  rule"  under  the 
DOT  Regulatorv  Policies  and  Prot;t'dures 
(44  FR  1 1034,  February  2b.  1979);  and 

3  Will  not  have  a  significant 
economic  impac  t,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


We  prepared  ,i  siiiiiiii.ir\  nt  \\\>'  r osts 
to  comply  with  this  jirnpMsed  .\I)  ,ind 
placed  it  in  the  AD  Hm  k"i   \'i\i  m.u  g"t 
a  copy  of  this  suniiii.ii  \  ti\  sending  i 
re{j!iest  t.i  lis  at  the  address  listed  under 
ADDRESSES    ln(  hide    -.Xn  Dik  ket  No 
JiXi  1   ( :i-.'    <J    .\1)     111  van  lequest. 

List  of  Subjetts  in  14  (KK  Part  39 

Air  transportation   Ain  lati.  .\vidtion 
safety.  Safety. 

The  Proposed  .\mendment 

Accordingly,  under  the  mthonty 
delegated  to  me  b\  the  ,\dministrator. 
the  Federal  Aviation  .\dininisiration 
[irii[)()ses  to  amend  14  ('IK  part  19  as 

fnjlnu  S- 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  Tlu'  authority  citation  for  part  39 
continues  to  read  .is  follows 

Authority:  49  U.S.C.  106(gj.  4U11  i.  44701 


§39.13    [Amended] 

1.  The  F.\A  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive  (AD)' 

I  he  .New  Piper  .\irc;raft.  Inc.:  fJof  ket  No. 
JIKK-CL-ii-Al) 

When  Is  the  Last  Dale  I  Oan  Submit 
Comments  on  This  Propo.sed  AD? 

(ii)  Wy  must  receive  comments  on  this 
proijesed  airworthiness  directive  (AD)  by 
December  ',).  2003. 

What  Other  ADs  Are  Affected  by  This 
.Action? 

I  hi  None. 

What  Airplanes  .\re  Affected  by  This  AD? 

(i  I  This  AD  dtiocts  Model  PA^6-.5()0T'P 
airplanes,  serial  numbers  4^107001  through 
4697140  and  4697142  through  469715:L  that 
are  i  ertificaled  in  any  calegor\. 

What  Is  the  I'nsafe  Condition  Presented  in 
1  his  AD? 

id)  This  .\D  is  the  result  of  reports  of 
smoke  in  the  coi  kpit  and  loss  of  electric;al 
system  funt  lions.  We  are  issuing  this  AD  to 
pre\  enl  short  ci-'cuit  failure  of  the  electronic 
control  modules,  which  could  result  in  loss 
of  the  electrical  system  components  or 
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burning  of  wiring  insulation  and  causie 
smoke  in  the  cockpit.  Such  a  condition  could 


lead  to  the  inability  to  properly  control  the 
airplane. 


What  Must  I  Do  To  Address  This  Problem? 

(e)  To  address  this  problem,  you  must 
accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  Remove  the  following  parts: 

(j)  The  pilot's  circuit  breaker  panel  assembly 

(part-number  (P/N)  102228-002); 
(ii)  The  co-pilot's  circuit  breaker  panel  assembly 

(P/N  102228-006); 
(iii)  The  dimmer  lighting  module  assembly  (P/N 

102226-002); 
(iv)  The  stall  vane  heat  module  assembly  (P/N 

102227-002);  and 
(v)  The  propeller  heat  module  assembly  (P/N 

102227-006) 

(2)  Retum  the  circuit  breaker  panels  and  the  re- 
mote modules  identified  in  paragraph  (e)(1) 
of  this  AD  to  the  manufacturer  listed  in  para- 
graph (g)  of  this  AO  for  modification. 

(3)  Visually  inspect  all  remaining  exposed  wires 
and  equipment  for  evidence  of  heat  damage 
and  repair  any  damage  found. 

(4)  Install  the  modified  circuit  breaker  panel  as- 
semblies and  the  remote  modules  received 
from  the  manufacturer. 

(5)  Do  not  install  any  part  referenced  in  para- 
graph (e)(1)  of  this  AD  unless  it  has  been 
modified  per  Piper  Servkie  Bulletin  No.  1132, 
dated  June  4,  2003. 


Within   the    next    100   hours   time-in-service 
(TIS)  after  the  effective  date  of  this  AD. 


Per  the  instructions  in  Piper  Service  Bulletin 
No.  1132,  dated  June  4,  2003. 


Prior  to  further  flight  after  doing  the  actions 
required  in  paragraph  (e)(1)  of  this  AD. 


P.-ior  to  further  flight  after  doing  the  actions 
required  in  paragraph  (c)(1)  of  this  AD. 

I  Prior  to  further  flight  after  doing  the  actions 

i      required  in  paragraphs  (e)(1),  (e)(2),  and 
(e)(3)  of  this  AD. 

As  of  the  effective  date  of  this  AD 


Per  the  instructions  in  Piper  Service  Bulletin 
No.  1 132,  dated  June  4,  2003. 


Per  the  instructions  in  Piper  Service  Bulletin 
No.  1132,  dated  June  4.  2003. 

Use  the  instructions  in  Piper  Service  Bulletin 
No.  1132,  dated  June  4,  2003. 


Not  applicable. 


What  About  Alternative  Methods  of 
Compliance? 

(f)  You  may  request  a  different  method  of 
compliance  or  a  different  compliemce  time 
for  this  AD  by  following  the  procedures  in  14 
CFR  39.13.  Send  your  request  to  the  Manager, 
Atlanta  Aircraft  Certification  Office  (ACO), 
FAA.  For  information  on  any  already 
approved  alternative  methods  of  compliance, 
contact  Kenneth  B.  Mobley,  Aerospace 
Engineer.  FAA,  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center,  1895  Phoenix 
Boulevard,  Suite  450,  Atlanta,  Georgia  30349; 
telephone;  (770)  703-6046;  facsimile:  (770) 
703-6097. 

How  Do  I  Get  Copies  of  the  Documents 
Referenced  in  This  AD? 

(g)  You  may  get  copies  of  the  documents 
referenced  in  this  AD  from  The  New  Piper 
Aircraft,  Inc.,  Customer  Services,  2926  Piper 
Drive,  Vero  Beach.  Florida  32960;  telephone: 
(772)  567-4361;  facsimile:  (772)  978-6584. 
You  may  view  these  documents  at  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106. 

Issued  in  Kcmsas  City,  Missouri,  on 
Octobers,  2003. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

|FR  Doc.  03-25581  Filed  10-8-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NE-31-AD] 

RiN2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
pic  RB21 1-535  Turbofan  Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to  adopt  a 
new  airworthiness  directive  (AD)  for 
Rolls-Royce  pic  (RR)  models  RB211- 
535037,  RB211-535E4-37,  RB211- 
535E4-B-37,  and  RB211-535E4-B-75 
turbofan  engines  with  radial  drive 
steady  bearing  part  number  (P/N) 
LK76084  installed.  This  proposed  AD 
would  require  initial  and  repetitive 
visual  inspections  of  the  engine  oil 
scavenge  filter  for  evidence  of  radial 
drive  steady  bearing  failure,  and  if 
necessar\'  radial  drive  steady  bearing 
inspection  for  damage  and  evidence  of 
bearing  debris.  This  proposed  AD  is 
prompted  by  reports  of  seven  low  time 
failures  of  radial  drive  steady  bearings 
within  a  four-month  period.  We  are 
proposing  this  AD  to  prevent  a  possible 
dual-engine  in-flight  shutdown  caused 
by  radial  drive  steady  bearing  failure. 


DATES:  We  must  receive  any  comments 
on  this  proposed  AD  by  December  8, 
2003. 

ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
proposed  AD; 

•  By  mail:  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2003-NE- 
31-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299. 

•  5y/ax;(781)  238-7055.- 

•  By  e-mail:  9-ane- 
adcomment@faa.gov. 

You  can  get  the  service  information 
identified  in  this  proposed  AD  from 
Rolls-Rovce  pic,  P.O.  Box  31  Derby, 
DE24  8B'J,  United  Kingdom  (UK); 
telephone  011-44-1332-242424;  fax 
011-44-1332-249936. 

You  may  examine  the  AD  docket,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel. 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT:  Ian 

Dargin.  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park.  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7178:  fax 
(781) 238-7199. 

SUPPLEMENTARY  INFORMATION: 


1?<ftHj&i»a1     D< 


l\fn\       Rn       Mri       1QR  /TViiiT-orlc 
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Comments  Invited 

We  invite  vou  to  submit  any  written 
relevant  data,  views,  or  ar^uments 
regarding  this  proposal   St'nd  your 
comments  to  an  address  listed  under 
ADDRESSES.  Include    AD  Docket  No. 
2003-NE-31-AD"  in  the  subief:t  line 
vour  comments   If  vou  want  us  to 
acloiowledge  receipt  of  \'our  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it;  we  will  date- 
stamp  vour  postcard  and  mail  it  hack  to 
you.  We  specificallv  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  .\D  If  a  person  contacts  us 
verbally,  and  that  contact  relate^  to  a 
substantive  part  of  this  proposed  .\D, 
we  will  summarize  the  contact  and 
place  the  summary  in  the  docket   We 
will  consider  all  comments  recei\eci  hy 
the  closing  date  and  may  amend  the 
proposed  AD  in  light  of  those 
comments 

We  are  reviewing  the  writing  st\ie  we 
currentlv  use  in  regulatory  documents 
We  are  interested  in  your  comments  on 
whether  the  style  of  this  document  is 
clear,  and  vour  suggestions  to  improve 
the  clarity  of  our  communicatlon^  that 
affect  you.  You  ma\  get  more 
information  about  plain  language  at 
http.//w-ivw  faa  goi  /(inguage  and  http:/ 
wwwp/a/Ti/angunge  tjm- 

Examining  the  AD  Docket 

You  may  e.xainine  the  AI)  Docket 
(including  anv  comments  and  service 
information),  by  appointment,  between 
8  a,m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  See 
ADDRESSES  for  the  location. 

Discussion 

The  Civil  Aviation  .Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  UK.,  recently  notified  the  FAA  that 
an  unsafe  condition  mav  exist  on  RR 
models  RB211-,533C-37.  RB211-535E4- 
37.  RB2n-535E4-B-37,  and  RB2n- 
535E4-B-75  turbofan  engines  with 
radial  drive  steady  bearing  P/N  LK7ti(JH4 
installed  The  CAA  received  reports  of 
seven  low  time  failures  of  radial  drive 
steady  bearings  within  a  four-month 
period.  These  failures  were  not  detected 
through  routine  magnetic  chip  detector 
monitoring  because  the  failed  brcjnze 
bearing  cages  are  nonmagnetic:,  and  the 
cage  failure  mode  is  rapid 

Relevant  Service  Information 

We  have  reviewed  and  approved  the 
technical  contents  of  RR  Mandatorv 
Service  Bulletin  (MSB)  No.  RB. 2 11-72- 
C815.  Revision  3.  dated  October  5,  2000, 
that  describes  procedures  for  scavenge 
fdter  inspection,  and  if  necessary,  radial 


drive  steady  bearing  inspection  for 
failure  debris.  The  CAA  c:lassified  this 
MSB  as  mandatory  and  issued 
airworthiness  directive  005-07-99. 
ilated  Inly  30.  1999,  in  order  to  ensure 
the  airworthiness  of  thesi;  RR  models 
RB211-.535C-37,  RB21 1-535E4-37. 
RB211-.T35E4-B-37.  and  RB211- 
535E4-B-75  turbofan  engines  in  the 
U.K. 

Differences  Between  This  Proposed  AD 
and  the  Manufat:turer's  Service 
Information 

Although  KR  NKSB  No.  RB.2 11-72- 
C815.  Revision  3,  dated  October  5.  2000. 
.\(:c:omplishment  Instructions  require  an 
engine  <ii:(:eptan(  e  inspectiiui.  this 
proposal  does  not  re(juire  an  engint- 
acceptance  inspection  because  pre- 
Service  Bulletin  RB.21 1-72-C92.T  new 
or  low  time  radial  dilve  steady  bearings 
are  no  hmger  .ivailable  Also,  instead  of 
the  MSB  r€>quireni(nt  th.it  inspections 
h^'  triggert'd  ulu'u  a  c.ontiiiiious 
illuininatinii  ot  the  filtei  blockage 
warning  light  oc:curs.  this  [)r()posal  adds 
a  repetitive  inspection  at  .SOO  engine 
operating  hour  intervals  alter  initial 
inspection  to  coincide  with  every 
.lirframe  "A"  check. 

F.\.\'s  Delerminalinn  and  Requirements 
of  the  Proposed  AI) 

These  RR  models  RH2  1 1-,-i35C-37, 
RB211-535E4-37,  RB21 1-535E4-B-37, 
and  RB2n-.=)35E4-B-7S  turbofan 
engines,  manufactured  in  the  I'.K..  are 
type-certificated  fm  opi'ration  in  the 
United  States  under  the  provisions  of 
sec;tion  21.29  of  the  Federal  Avi.ition 
Regulations  (14  CFR  21.29)  and  the 
.ipplicable  bilateral  airworthiness 
agieenu'iit   I'ur^u.iiit  to  this  bilateral 
airworthiness  agreement,  the  (]AA  has 
kept  us  informed  of  the  situation 
described  alxjve  We  have  examined  the 
C'AA's  findings.  revit!wed  all  available 
information,  and  d(;terinined  that  AD 
action  is  necessarv'  for  produc:ts  of  this 
tvpe  design  that  are  certificated  for 
operation  in  the  United  States, 
Therefore,  we  are  proposing  this  AD, 
which  would  require  initial  anci 
repetitive  visual  inspections  of  the 
engine  oil  scavenge  filter  for  evidence  of 
radi.il  drive  steaciv  bearing  failure,  and 
if  necessarv,  radial  drive  stead v  bearing 
inspection  for  damage  and  evidenc:e  of 
bearing  debris  Radial  drive  steady 
hearings  with  engine  opc^rating  hours  of 
3,000  or  more  are  not  affected  by  this 
proposeci  AD  The  proposed  AD  would 
retjuire  you  to  use  the  service 
information  described  previously  to 
perform  these  actions. 


Changes  to  14  CFR  Part  39— Effect  on 
the  Proposed  AD 

On  lulv  10,  2002,  we  published  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
luly  22,  2002).  which  governs  the  F;AA's 
AD  system.  This  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance.  This 
material  previously  was  included  in 
each  individual  AD,  Since  this  material 
is  included  in  14  CFR  part  39.  we  will 
not  include  it  in  future  AD  actions. 

Costs  of  Compliance 

There  are  about  1.078  RR  model 
RB211-535C-37.  RB211-535E4-37. 
RB211-535E4-B-37. and  RB211- 
535E4-B-75  turbofan  engines  of  the 
affected  design  in  the  worldwide  fleet. 
We  estimate  that  288  of  these  model 
engines  installed  on  airplanes  of  U,S, 
registry  would  be  affected  by  this 
proposed  AD.  We  also  estimate  that  it 
would  take  about  four  wcjrk  hours  per 
engine  to  perform  the  proposed  actions, 
and  that  the  average  labor  rate  is  S65  per 
work  hour.  Required  replacement 
scavenge  filters  would  cost  about  $100 
per  engine.  Based  on  these  figures,  we 
estimate  the  total  cost  of  one  inspection 
per  vear  in  the  proposed  .^D.  to  U,S, 
operators  to  be  $97,920, 

Regulatory  Findings 

We  have  determined  that  this 
[iroposed  AD  would  not  have  federalism 
implic;ations  under  Executive  Order 
13132,  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  regulation: 

1.  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "signific:ant  rule"  under  the 
DOT  Regulatorv  Policies  and  Procedures 
(44  FR  11C34,  February  26.  1979);  and 

3.  Would  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  proposal  and  placed 
it  in  the  AD  Docket.  You  may  get  a  copy 
of  this  summary  by  sending  a  request  to 
us  at  the  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-NE-31-AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 
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The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive: 

Rolls-Royce  pic:  Docket  No.  2003-NE-31- 
.•\D. 

Comments  Due  Date 

(a)  The  FAA  must  receive  comments  on 
this  airworthiness  directive  (AD)  action  by 
December  8,  2003. 

AfTected  ADs 

(b)  None. 
Applicability 

(c)  This  AD  applies  to  Rolls-Royce  pic  (RR) 
models  RB211-535C-37,  RB211-535E4-37, 
RB211-535E4-B-37, and  RB211-535E4-B- 
75  turbofan  engines  with  radial  d!rive  steady 
bearing  part  number  LK76084  installed  with 
fewer  than  3,000  engine  operating  hours 
accumulated  on  the  bearing.  Radial  drive 
steady  bearings  with  engine  operating  hours 
of  3,000  or  more  are  not  affected  by  this 
proposed  AD.  These  engines  are  installed  on, 
but  not  limited  to  Boeing  757  and  Tupolev 
ru204  airplanes. 

Unsafe  Condition 

(d)  This  AD  was  prompted  by  reports  of 
seven  low  time  failures  of  radial  drive  steady 
bearings  within  a  four-monlii  period.  We  are 
issuing  this  AD  to  prevent  a  possible  dual- 
engine  in-flight  shutdown  caused  by  radial 
drive  steadv  bearing  failure. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified  unless  the 
actions  have  already  been  done. 

Initial  Visual  Inspection 

(f)  Perform  an  initial  inspection  of  the 
engine  scavenge  filter  for  evidence  of  radial 
drive  steady  bearing  failure,  within  300 
engine  operating  hours  or  45  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
first,  and  replace  parts  as  necessary.  Use 
paragraph  3.B.  of  Accomplishment 
Instructions  of  RR  Mandatory  Service 
Bulletin  (MSB)  No.  RB.211-72-C815, 
Revision  3,  dated  October  5,  2000,  to  do  the 
inspection  and  parts  replacements. 

Repetitive  Visual  Inspections 

(g)  Thereafter,  for  radial  drive  steady 
bearings  with  less  than  3,000  engine 
operating  hours,  perform  repetitive 
inspections  of  the  engine  scavenge  filter  for 


evidence  of  radial  drive  steady  bearing 
failure,  at  intervals  not  to  exceed  500  engine 
operating  hours  since  the  previous 
inspection,  and  replace  parts  as  necessary. 
Use  paragraph  3.C.  of  Accomplishment 
Instructions  of  RR  MSB  No.  RB. 211-72- 
C815,  Revision  3,  dated  October  5,  2000,  to 
do  the  inspections  and  pjuls  replacements. 

Reiected  Bearings 

(h)  Send  rejected  bearings,  together  with 
the  associated  scavenge  filter,  to  Rolls-Royce 
for  analysis. 

Reporting  Requirements 

(i)  The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  reporting 
requirements  specified  in  paragraph  3.  of  RR 
MSB  No.  RB.211-72-C815,  Revision  3.  dated 
October  5,  2000,  and  assigned  OMB  control 
number  2120-0056. 

Alternative  Methods  of  Compliance 

(j)  You  must  request  AMOCs  as  specified 
in  14  CFR  39.19.  All  AMOCs  must  be 
approved  by  the  Manager,  Engine 
Certification  Office,  FAA,  12  New  England 
Executive  Park,  Burlington,  MA  01803-5299. 

Material  Incorporated  by  Reference 

(k)  You  must  use  Rolls-Royce  pic 
Mandatory  Service  Bulletin  No.  RB. 21 1-72- 
C815,  Revision  3,  dated  October  5.  2000.  to 
perform  the  inspections  and  parts 
replacements  required  by  this  AD.  Approval 
of  incorporation  by  reference  from  the  Office 
of  the  Federal  Register  is  pending. 

Related  Information 

(1)  CAA  airworthiness  directive  005-07-99. 
dated  July  30,  1999.  also  addresses  the 
subject  of  this  AD. 

Issued  in  Burlington,  Massachusetts,  on 
October  3,  2003 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Sen'ice. 
[FR  Doc.  03-25578  Filed  10-8-03;  8:45  am] 

BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  36 
RIN  290a-ALS4 

Loan  Guaranty:  Hybrid  Adjustable  Rate 
Mortgages 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  proposes  to  amend  its  loan 
guaranty  regulations  by  making  two 
changes  to  conform  to  the  Veterans 
Benefits  Act  of  2002.  To  implement 
section  303  of  the  law.  VA  proposes  to 
incorporate  into  the  regulations  a  new 
authority  for  hybrid  adjustable  rate 
mortgages.  This  will  allow  VA  to 
guarantee  loans  with  interest  rates  that 


remain  fixed  for  a  period  of  not  less 
than  the  first  three  years  of  the  loan, 
after  which  the  rate  can  be  adjusted 
annually.  To  implement  section  307  of 
the  law.  VA  proposes  to  increase  the  fee 
paid  for  assuming  a  VA  guaranteed  loan 
from  .50  percent  to  1.00  percent  of  the 
loan  amount.  The  fee  increase  is  alreadv 
being  carried  out  under  the  authority  of 
the  statute. 

DATES:  Comments  must  be  received  on 
or  before  November  10,  2003. 
ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director.  Regulations 
Management  (OOREGl).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW..  Room  1068,  Washington.  DC 
20420:  or  fax  comments  to  (202)  273- 
9026:  or  e-mail  comments  to 
OGCRegulations&mail. va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AL54."'  All  written  comments  received 
will  be  available  for  public  inspection  at 
the  above  address  in  the  Office  of 
Regulations  Management,  Room  1063B. 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Mondav  through  Fridav  (except 
holidays).  Please  call  (202)  273-9515  for 
an  appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Robert  D.  Finneran,  Assistant  Director 
for  Policy  and  Valuation  (262),  Loan 
Guaranty  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs.  Washington.  DC  20420.  (202) 
273-7368. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Under  38  U.S.C.  chapter  37.  VA 
guarantees  loans  made  by  private 
lenders  to  veterans  for  the  purchase, 
construction,  and  refinancing  of  homes 
owned  and  occupied  by  veterans.  Prior 
to  fiscal  year  1993,  VA  had  authority  to 
guarantee  fixed  rate  mortgages  onh'.  . 
During  fiscal  years  1993.  1994,  and  1995 
VA  was  authorized  to  guarantee  loans 
with  adjustable  interest  rates.  These 
rates  were  adjusted  on  an  aimual  basis, 
except  that  the  first  adjustment  had  to 
occur  no  sooner  than  12  months  nor 
later  than  18  months  from  the  date  of 
the  borrower's  first  mortgage  payment. 
Authority  for  these  loans  expired  at  the 
end  of  fiscal  vear  1995. 

Section  303  of  Pub.  L.  107-330 
authorizes  a  demonstration  project 
during  fiscal  years  2004  and  2005. 
wherebv  VA  will  guarantee  loans  with 
hybrid  adjustable  interest  rates. 
Effective  October  1.  2003,  or  as  soon 
thereafter  as  practicable.  VA  proposes  to 
guarantee  loans  that  have  interest  rate 
adjustment  provisions  that  (1)  specify- 
an  initial  rate  that  is  fixed  for  a  period 
of  not  less  than  the  first  three  years  of 
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the  loan:  and  (2)  provide  for  an  initial 
adjustment  in  the  interest  rate  at  the  end 
of  the  initial  fixed  rate  period.  While  the 
initial  ad)ustment  may  not  occur  until 
36  months  after  the  first  payment  is  due. 
it  is  not  required  to  occur  prior  to  anv 
set  date. 

In  connection  with  its  previous 
adjustable  rate  mortgage  program  \'A 
issued  regulations  which  are  currently 
at  38  CFR  36.43 11    V.\  proposes  to 
amend  that  section  to  provide  for  a 
hvhrid  adjustable  rate  mortgage  with 
adjustment  provisions  that  conform  to 
the  requirements  of  section  303  of  Pub. 
L. 107-330 

B.  Proposed  Rule 

This  proposed  rule  wcuild  make 
changes  to  the  time  at  which  the  initial 
interest  rate  must  occur  and  minor 
changes  to  the  wording  of  the 
regulations.  Except  for  these  changes  the 
proposed  regulations  are  the  same  as 
those  for  the  pre\i()us  adjustable  rate 
mortgage  program  They  provide  that 
the  interest  rate  ad|ustments:  (1) 
Correspond  to  changes  in  the  weekly 
a\prage  vield  on  one  vear  Treasury'  bills 
adjusted  to  a  constant  maturity;  [2]  be 
made  bv  adjusting  the  monthly  payment 
on  an  annual  basis:  (3)  be  limited  with 
respect  to  any  single  annual  interest  rate 
adjustment,  to  a  maximum  increase  (jr 
decrease  of  1  percentage  point:  and  (4) 
be  limited,  over  the  term  of  the 
mortgage,  to  a  maximum  increase  of  5 
percentage  points  abo\e  the  initial 
contract  interest  rate. 

Because  the  new  program  is  proposed 
to  become  effective  October  1,  2003,  VA 
proposes  to  add  the  words  "Effective 
October  1.  2003."  to  the  beginning  of  the 
introductorv  text  of  paragraph  (dj  of 
i?36.4311. 

VA  proposes  to  change  the  time  at 
which  the  initial  interest  rate 
adjustment  must  occur,  as  required  bv 
Pub.  L.  107-330   Section  36.431  l(d)l2) 
provides  "that  the  first  adjustment  may 
occur  no  sooner  than  12  months  nor 
later  than  18  months  from  the  date  of 
the  borr{Jwer's  first  mortgage  pavment 
This  proposed  rule  would  amend  the 
first  sentence  of  this  paragraph  by 
changing  "12  months "  to  "36  months" 
and  by  deleting  the  words  "nor  later 
than  18  months  " 

Because  VA  no  longer  sets  maximum 
interest  rates  this  proposed  rule  would 
remove  from  paragraph  (d)(4)  of 
§  36.431 1  the  second  sentence  whK:h 
reads.  "The  rate  must  be  reflective  of 
adjustable  rate  lending."  The  interest 
rate  on  all  VA  loans  is  negotiated 
between  the  borrower  and  the  lender 

VA  proposes  to  change  language 
concerning  the  pre-loan  disclosure  in 
paragraph  (d)(6)  of  §36.4311   This 


proposed  rule  would  remove  the  second 

part  of  (he  first  sentence,  which  states 
that  the  lender  must  explain  the  nature 
of  the  obligation  "no  later  than  on  tJie 
date  upon  which  the  lender  provides 
the  prospective  borrower  with  an 
application."  and  in  its  place  add  "at 
the  time  of  loan  application."  This 
change  is  necessary  to  conform  with 
industrv  practice  whereby  lenders  make 
a  (opv  of  the  loan  application  available 
to  the  borrower  for  review  prior  to  the 
actual  beginning  of  the  loan  application 
process  This  proposed  rule  would  also 
remove  the  language  that  states  a  copy 
of  the  signed  certification  shall  be 
"included  m  the  loan  submission  to 
VA  '  and  in  its  place  add  "furnished  to 
\'A  upon  request."  This  change'  is 
necessarv  to  conform  to  current  practice 
whereby  paper  copies  of  loan 
application  papers  are  retained  by 
lenders  until  such  time  as  thev  are 
requested  bv  \'A 

The  VA  guaranteed  b\  brid  adjustable 
rate  mortgage  with  the  above  features 
will  be  similar  to  the  adjustable  rate 
mortgages  eligible  for  Federal  Housing 
Administration  (FTIA)  insurance.  This 
should  facilitate  pooling  of  these 
mortgages  together  in  Government 
Ndtiiiaal  Mortgage  Assoi:iation  (GNMA) 
mortgage-backed  securities  pcjols. 

Because  there  has  been  no  activity  in 
the  manufactured  home  loan  program 
for  the  past  several  vears.  this  pilot 
program  for  VA  hvbrid  ■uijustable  rate 
mortgages  will  not  be  made  available  for 
manufactured  homes  under  the 
provisions  of  ,?8  U.S.C  3712   How^ever. 
manufactured  housing  which  qualifies 
as  conventional  housing  under  the 
provisions  of  38  U  S.C.  3710  (a)(9)  will 
be  eligible 

Section  307  of  Pub.  L.  107-330 
increases  the  fee  payable  t(j  VA  by  a 
person  assuming  a  VA  guaranteed  loan 
from   50  percent  to  1.00  percent  of  the 
[nan  amount  VA  is  making  conforming 
changes  to  38  (TR  36.4312  to  reflect  the 
inf:rease.  Under  the  provisions  of  Pub. 
L.    107-330.  this  increase  is  effective  for 
the  [leriod  beginning  December  13. 
2002,  and  ending  September  30.  2003. 

Administrative  Procedure  Act 

Sectifm  h(a)(  1)  ot  Executive  Order 
12866  indicates  that,  in  most  cases,  a 
comment  period  should  be  "not  less 
than  60  davs."  However,  section  303  of 
Pub.  L.  107-:i30  only  permits  a  limited, 
2  year  test  program  for  Hybrid  ARMs 
between  October  1,  2003  and  September 
30.  2005   We  believe  that  this  proposed 
rule  is  essential  to  the  effic:ient  and 
( (insistent  implementation  of  the  Hybrid 
.^diustahle  Rate  Mortgage  demonstration 
program  created  bv  that  section.  In  order 
to  avoid  delays  in  implementing  this 


program,  we  believe  it  is  important  that 
final  regulations  be  published 
expeditiously.  For  this  reason,  we  have 
shortened  the  comment  period  for  this 
rulemaking  action  to  30  days. 

Unfunded  JVf  andates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532.  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  expenditure  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
SlOO  million  or  more  in  any  given  year. 
This  rule  would  have  no  such  effect  on 
State,  local,  or  tribal  governments,  or  the 
private  sector. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3521). 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
thev  are  defined  in  the  Regulatorv 
Flexibility  Act.  5  U.S.C.  601-612".  The 
addition  of  hvbrid  adjustable  rate 
mortgages  will  benefit  lenders  by 
providing  an  additional  loan  product  for 
use  in  making  VA-guaranteed  loans. 
Therefore,  pursuant  to  5  U.S.C.  605(b) 
this  proposed  rule  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  applicable 
to  this  rule  are  64.114  and  64.119. 

List  of  Subjects  in  38  CFR  Part  36 

Condominiums.  Flood  insurance, 
Housing,  Indians,  Individuals  with 
disabilities.  Loan  programs — housing 
and  community  development,  Loan 
programs — Indians,  Loan  programs — 
veterans,  Manufactured  homes. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements.  Veterans. 

Approved:  August  20,  2003. 
Anthony  J.  Principi, 

Serrefarv  uf  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  36  is  proposed  to 
be  amended  as  set  forth  below. 
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PART  36— LOAN  GUARANTY 

1 .  The  authority  citation  for  part  36 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501,  3701-3704,  3707, 
3710-3714.  3719,  3720.  3729,  3762,  unless 
otherwise  noted. 

2.  Section  36.4311  is  amended  by: 

a.  Revising  paragraph  (d)  introductory 
text; 

b.  bi  paragraph  (d)(2),  removing  "12 
months  nor  later  than  18  months",  and 
adding,  in  it's  place,  "36  months"; 

c.  Revising  paragraph  (d)(4) 
introductory  text; 

d.  bi  paragraph  (d)(5)  introductory 
text,  removing  "no  later  than  on  the  date 
upon  which  the  lender  provides  the 
prospective  borrower  with  a",  and 
adding,  in  its  place,  "at  the  time  of; 
and  by  removing,  "included  in  the  loan 
submission  to  VA",  and  adding,  in  its 
place,  "furnished  to  VA  upon  request"; 
and 

e.  Revising  the  authority  citation  at 
the  end  of  the  section. 

The  revisions  read  as  follows: 

§36.4311     Interest  rates. 

***** 

(d)  Effective  October  1,  2003, 
adjustable  rate  mortgage  loans  which 
comply  with  the  requirements  of  this 
paragraph  (d)  are  eligible  for  guaranty. 

***** 

(4)  Initial  rate  and  magnitude  of 
changes.  The  initial  contract  interest 
rate  of  an  adjustable  rate  mortgage  shall 
be  agreed  upon  by  the  lender  and  the 
veteran.  Annual  adjustments  in  the 
interest  rate  shall  correspond  to  cinnual 
changes  in  the  interest  rate  index, 
subject  to  the  following  conditions  and 
limitations: 
***** 

(Authority:  38  U.S.C.  3707A,  3710) 

3.  In  §  36.4312,  paragraph  (e)(2),  in 
the  first  sentence,  is  amended  by 
removing  "one-half  of;  and  by  revising 
the  authority  citation  at  the  end  of  the 
paragraph  to  read  as  follows: 

§  36.431 2    Charges  and  fees. 

***** 

(Authority:  38  U.  S.  C  3729(b)) 

|FR  Doc.  03-25560  Filed  10-8-03;  8:45  am] 

BILUNG  CODE  8320-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NM-46-1-7615b;  FRL-7571-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Mexico; 
Revision  to  Motor  Vehicle  Emission 
Budgets  in  Bernalillo  County,  NM 
Cartion  Monoxide  Air  Quality 
Maintenance  Plan  Using  MOBILES 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  the  State  Implementation  Plan 
(SIP)  revisions  for  Bernalillo  County, 
New  Mexico,  which  is  a  carbon 
monoxide  maintenance  area.  This  SIP 
revision  was  submitted  to  EPA  by  the 
Governor  of  New  Mexico  on  May  15, 
2003.  More  specifically,  EPA  is 
proposing  approval  of  the  county's 
revised  Motor  Vehicle  Emissions  Budget 
(MVEB)  for  carbon  monoxide  (CO)  for 
1996,  1999,  2002,  2005  and  2006.  This 
budget  was  developed  using  EPA's 
latest  emissions  modeling  program, 
MOBILE6.  This  submittal  updates  the 
maintenance  plan  by  establishing  new 
transportation  conformity  MVEBs  for 
use  by  the  Mid-Region  Council  of 
Governments,  the  area's  Metropolitan 
Planning  Organization  (MPO).  These 
budgets  will  continue  to  maintain  the 
total  on-road  mobile  source  emissions 
for  the  area  at  or  below  the  attainment 
level  for  the  CO  National  Ambient  Air 
Quality  Standard  (NAAQS). 
DATES:  Written  comments  must  be 
received  on  or  before  November  10. 
2003. 

ADDRESSES:  Comments  on  this  action 
may  submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Mr.  Thomas  H. 
Diggs,  Chief,  Air  Planning  Section 
(6PD-L),U.S.  Environmental  Protection 
Agency,  1445  Ross  Avenue,  Suite  700, 
Dallas!^  Texas  75202-2733.  Comments 
may  also  be  submitted  electronically  via 
email  to  Diggs.Thomas@epa.gov  or  to 
http://www.regulations.gov  which  is  an 
alternative  method  for  submitted 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  the  "Final 
Action"  section  of  the  direct  final  rule 
which  is  located  in  the  Rules  and 
Regulations  section  of  this  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Peggy  Wade  of  the  EPA  Region  6  Air 
Planning  Section  at  (214)665-7247  or 
Wade.Peggy@epa.gov. 


SUPPLEMENTARY  INFORMATION:  In  the 

Final  Rules  section  of  this  Federal 
Register.  EPA  is  approving  the  State's 
SIP  submittal  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comment.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
Please  note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  from  the 
remainder  of  the  rule,  we  may  adopt  as 
final  those  provisions  of  the  rule  that  are 
not  the  subject  of  an  adverse  comment. 

For  additional  information,  see  the 
Direct  Final  rule  which  is  located  in  the 
Rules  and  Regulations  section  of  this 
Federal  Register. 

Dated:  September  30.  2003.         . 

Richard  E.  Greene, 

Regional  Administrator.  Region  6. 

[PR  Doc.  03-25544  Filed  10-8-03;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 
[FRL-7572-2] 

Ocean  Disposal;  Proposed  Rule; 
Proposed  Designation  of  Dredged 
Material  Disposal  Sites  in  the  Central 
and  Western  Portions  of  Long  Island 
Sound,  CT;  Extension  of  Comment 
Period  and  Addition  of  One  Public 
•bearing;  Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule:  extension  of 
comment  period;  correction. 

SUMMARY:  In  response  to  public  request. 
EPA  is  extending  the  comment  period 
for  its  proposed  action  to  designate 
dredged  material  disposal  sites  in  the 
Central  and  Western  Long  Island  Sound. 
Connecticut.  EPA  is  extending  the 
comment  period  by  an  additional  21 
days,  announcing  the  addition  of  a 
public  hearing  and  correcting  site 
location  information  in  the  proposed 
rulemaking  published  on  September  12. 
2003  (68  FR  53687-53696). 
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DATES:  Comments  must  be  received  by 
5  p.m.  on  or  before  November  17,  2003 
Public  comments  on  this  document  are 
requested  and  will  be  considered  before 
taking  final  action  on  this  designation. 
ADDRESSES:  Comments  may  be  mailed  to 
Ms.  Ann  Rodney.  Office  of  Ecosystem 
Protection,  U.S.  Environmental 
Protection  Agencv,  EPA — New  England, 
One  Congress  Street,  Suite  1100  (CVVQ). 
Boston,  MA  02114-2023  or 
electronicallv  to  Rodney  Ann@epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms, 
Ann  Rodney.  (617)  918-1538  ore-mail 
Rodney. Ann^epoifov 
SUPPLEMENTARY  INFORMATION: 

EPA  is  extending  the  public:  comment 
period  for  the  Draft  Environmental 
Impact  Statement  for  the  proposed 
designation  of  dredged  material  disposal 
sites  in  the  Central  and  Western  Long 
Island  Sound.  Connecticut,  and 
announcing  the  addition  of  a  public 
hearing 

Corrections 

The  September  12,  2003  document 
(68  PR  53687-53696),  is  corrected  on 
page  53688,  53689,  53690  and  53695  as 
follows: 

1    On  page  53688  in  the  preamble, 
first  column,  foUfJwing  the  caption 
DATES:,  the  language  is  corrected  to 
read:  "Comments  must  be  received  by 
5  p.m.  on  or  beff)re  November  17,  2003 
The  additional  public  hearing  date  is 
November  13,  2003  from  4p.m. -8p  m.". 
On  page  53689  the  language  is  corrected 
to  read  as  follows:  "(Comments  must  be 
received  bv  5  p.m.  on  or  before 
November  17.  2003  ' 

2.  On  page  53688.  in  the  prcamhlf, 
first  column,  following  the  c:apti(in 
ADDRESSES:,  Public  Hearing  Locations 
secti(m,  the  language  is  corrected  to 
read:  "The  Public  Hearing  locations  are: 

1.  September  30,  2003— New  York  at 
SUNT,  Stony  Brook.  NY  11794-1603— 
Charles  B.  Wang  Asian- American  Center 

2.  October  1,  2003  and  November  13. 
2003— Westin  Stamford.  One  First 
Stamford  Place.  Starafcrd,  CT  06902  ". 

3.  On  page  53688.  in  the  preamble, 
first  column,  following  the  caption 
SUPPLEMENTARY  INFORMATION:,  the 
language  is  correc:ted  to  include  the- 
addition  of  libraries  and  is  corref:te(i  to 
read:  "Public  Review  of  Documents:  The 
file  supporting  this  proposed 
designation  is  available  for  inspection  at 
the  following  locations:  In  person.  The 
Proposed  Rule  and  the  Draft 
Environmental  Impact  Statement  (DEIS) 
which  includes  the  Site  Management 
and  Monitoring  Plans  (Appendix  I),  are 
available  for  inspection  at  the  following 
locations:  A.  EPA  New  England  Librarv, 
11th  Floor,  One  Congress  Street,  Suite 


1100  (CWQ).  Boston,  MA  02114-2023, 
For  access  to  the  documents,  call  Peg 
.Nelson  at  (617)  918-1991  between  10 
a.m.  and  3  p.m.  Monday  through 
Thursdav,  excluding  legal  holidays,  for 
an  appointment.  B.  Mamaroneck  Public 
Librarv  Inc.,  136  Prospect  Ave., 
Mamaronec  k,  NY.  C  Port  Jefferson  Free 
Librarv,  100  Thompson  Street,  Port 
lefferson,  NY.  D.  E.  Bridgeport  Public 
Librarv,  925  Broad  Street,  Bridgeport, 
CT.  E.  Milford  Citv  Librar\',  57  New- 
Haven  Ave.,  Milford.  ("T.  F.  New  Haven 
Free  Public  Librarv,  133  Elm  Street, 
New  Haven.  CT.  G.  New  London  Public 
Librarv.  63  Huntington  Street,  New 
London.  (T.  H.  Norwalk  Public  Library, 
1  Belden  Ave.,  Norwalk,  CT,  I,  Acton 
Public  Librarv,  60  Old  Boston  Post 
Road,  Old  Savbrook,  (T.  |.  Ferguson 
Lil)rarv,  752  High  Ridge  Road.  Stamford, 
C:T  K.  Boston  Public  Library,  700 
BovKston  Street,  Copley  Square.  Boston. 
MA    L.  New  York  State  Librarv. 
Cultural  Education  (Center,  6th  Floor, 
Empire  State  Center.  Albany,  NY.  M. 
Information  Service  Division,  C]T  State 
Library.  231  Capital  .\ve.,  Hartford,  CT. 
Electronicallv.  ^'ou  also  may  review 
and/or  obtain  electronic  copies  of  these 
documents  and  various  support 
documents  from  the  EPA  home  page  at 
the  Federal  Register,  http:// 
i\-w'w.ep(i.gov/fedrgstr/.  or  on  the  EPA 
New  England  Region's  home  page  at 
http://n'w\v.epa.gov/regH)n  1  jecol 
lisdreg/." 

4   On  page  53690,  Section  D.  Site 
Descriptions,  second  column  is 
corrected  to  read  as  follows:  CLIS 
41"9.5'  N.,  72^54.4'  W.:  41^9.5'  N., 
72°51,5'  W.;  4r8.4'  N  .  72^51.5' W.; 
41  '8.4'  N.,  7.2  '54.4'  W  The  third  column 
is  corrected  to  read  as  follows:  WLIS 
4r001'N..  73°29.8' W.;  41  00.1'N.. 
73°28.0' W  :40"58.9'N.,  73^28. 1'W: 
40°58  9'  N..73  29.8' W. 

§228.15    [Corrected] 

5.  On  page  53695,  in  amendment  2. 
for  §228,15  paragraph  (b)(3)(i)  is 
corrected  to  read  as  follows:  (i) 
Location:  Corner  f'oordinates 
(NAD1983)  41^9.5'  N.,  72^54,4'  W.: 
41  9.5' N..  72^51.5' W.:41°8.4'N., 
72='51.5'  W.;  41"8,4'  N.,  72°54.4'  W 
Paragraph  (b)(4)(i)  is  corrected  to  read  as 
follows:  (i)  Location:  Corner  Coordinates 
(NAD1983)  41  00.1'  N..  73°29.8'  W.: 
4100.1'  N.,  73-28.0'  W,:  40°58,9'  N.. 
73  28.1'VV.;40°58.9'N.,  73  29.8' W, 

Dated:  October  3,  2003. 
Ira  W.  Leighton, 

Artitig  Hfy,i()ruil  Admini'^trator.  HPA  Mew 

Ens,land. 

(FK  D()(    (I  t-^=it.  U>  Filt'd  10-H-()3:  H:45  am] 

BILUNG  CODE  6560-50-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 
[I.D.  091603E] 

National  Marine  Fisheries  Service, 
Notice  of  Intent  to  Prepare  an 
Environmental  Assessment 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA). 
C>ommerce. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  assessment  (EA);  request 
for  written  comments;  notice  of  public 
scoping  meetings. 

SUMMARY:  NMFS  announces  its  intent  to 
prepare  an  EA  and  to  hold  scoping 
meetings  to  inform  interested  parties  of 
the  potential  impacts  on  the  human 
environment  of  the  implementation  of 
the  regulatory'  changes  resulting  from 
the  recently  extended  Treaty  on 
Fisheries  Between  the  Governments  of 
Certain  Pacific  Island  States  and  the 
Government  of  the  United  States  of 
America  (Treaty).  As  part  of  this 
process,  NMFS  intends  to  conduct  two 
scoping  meetings  to  allow  stakeholders 
the  opportunity  to  express  their  views 
regarding  information  that  NMFS 
should  consider  in  preparing  the  EA  for 
the  implementation  of  the  regulatory 
changes  required  under  the  recently  re- 
negotiated Treaty. 

DATES:  The  dates  for  the  public  scoping 
meetings  are: 

1 .  October  24,  2003,  in  San  Diego, 
California. 

2.  November  13,  2003.  in  Pago  Pago, 
American  Samoa. 

ADDRESSES:  The  scoping  meeting 
locations  are: 

1 ,  Embassy  Suites  Hotel,  San  Diego 
Bay.  4  p,m.  -  10  p,m. 

2,  Utulei  Convention  Center,  4  p.m.  - 
7  p.m. 

Written  comments  on  the  issues, 
range  of  alternatives,  impacts  that 
should  be  discussed  in  the  EA,  and 
requests  to  be  included  on  a  mailing  list 
of  persons  interested  in  the  EA  should 
be  sent  to  Raymond  Clarke, 
International  Affairs  Division,  Pacific 
Islands  Regional  Office,  NMFS,  1601 
Kapiolani  Blvd..  Suite  1110,  Honolulu, 
HI  96814.  Comments  may  be  sent  to  the 
Regional  Office  via  facsimile  (fax)  at 
808-973-2941  and  must  be  received  by 
December  8,  2003, 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Karnella  or  Raymond  Clarke, 
telephone  (808)  973-2937, 
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SUPPLEMENTARY  INFORMATION: 
Background 

The  Treaty  entered  into  force  in  1988. 
The  Treaty  is  between  the  16  members 
of  the  Pacific  Islands  Forum,  an  inter- 
governmental body  that  represents  16 
sovereign  Pacific  Island  Countries 
(PICs),  and  the  United  States  of 
America.  After  an  initial  5-year 
agreement,  the  Treaty  was  renewed  in 
1993  allowing  access  for  up  to  50  U.S. 
purse  seiners  (with  an  option  for  5  more 
if  agreed  to  by  all  parties)  to  the 
Exclusive  Economic  Zones  (EEZs)  of  the 
following  countries:  Australia,  Cook 
Islands,  Federated  States  of  Micronesia, 
Fiji,  Kiribati,  Marshall  Islands,  New 
Zealand,  Nauru,  Nine,  Palau,  Papua 
New  Guinea,  Solomon  Islands,  Tonga, 
Tuvalu,  Vanuatu,  Samoa.  The  Treaty 
Area  is  approximately  10  million  square 
miles  in  the  western  and  central  Pacific 
Ocean. 

The  Treaty  sets  out  the  terms  and 
conditions  associated  with  certain 
aspects  of  U.S.  purse  seine  vessel 
operations  and  obtaining  access  to  the 
PICs=  EEZs.  Treaty  terms  and 
conditions  include,  but  are  not  limited 
to,  various  fees,  area  closures,  reporting, 
and  obser\'er  coverage  requirements. 
Additionally,  the  United  States 
Government  has  certain  Treaty 
obligations  that  include,  but  are  not 
limited  to,  administrative  requirements, 
economic  assistance  fees,  as  well  as  the 
collection,  compilation,  and 
summarization  of  fishery  related  data. 

Commencing  in  2000.  the  U.S.  and 
the  PICs  entered  into  a  series  of 
negotiations  that  led  to  an  agreement  to 
amend  and  extend  the  Treaty  for  10 
years  or  until  June  14,  2012.  The 
agreement  recognizes  that  all  parties 
involved  in  the  negotiations  were 
required  to  obtain  the  consent  of  their 
various  legislative  and/or  executive 
bodies  before  the  Treaty  entered  into 
law.  The  parties  agreed  to  abide  by  the 
negotiated  terms  and  conditions  of  the 
extension  of  the  Treaty  after  June  15, 
2003  B  or  when  key  provisions  of  the 
previous  Treaty  expired.  This  allowed 
the  U.S.  piuse  seine  fleet  to  continue  to 
operate  and  allowed  the  PICs  to 
continue  to  benefit  from  the  economic 
assistance  associated  with  the  Treaty. 
As  of  this  writing  all  the  parties  have 
not  ratified  the  re-negotiated  Treaty. 

Under  the  current  agreement,  the  U.S. 
is  obligated  to  pay  an  annual  amount  of 
S21  million.  The  U.S.  Government 
annually  provides  $18  million  imder  a 
technical  assistance  agreement,  and  the 
U.S.  purse  seine  tuna  industry,  provides 
the  additional  $3  million.  These  funds 
are  paid  to  the  Forum  Fisheries  Agency 
(FFA)  located  in  Honiara,  Solomon 


Islands.  Under  the  current  (re- 
negotiated) Treaty,  the  U.S.  is  now 
limited  to  40  vessels  (and  up  to  5 
additional  vessels  operating  imder  joint 
venture  agreements  with  PICs). 

The  changes  to  the  operational 
requirements  of  the  Treaty  include: 
recognition  of  electronic  media  as  an 
allowed  method  for  meeting  reporting 
requirements  and  information 
transmittal  by  the  pvuse  seine  vessels, 
the  use  of  electronic  vessel  monitoring 
systems  while  vessels  operate  in  the 
Treaty  Area,  modifications  by  certain 
PICs  to  the  areas  in  which  fishing  is 
permitted  by  U.S.  purse  seine  vessels 
and  correcting  an  unintended 
consequence  of  the  drafting  of  the 
Treaty  that  prohibited  pelagic  longlining 
by  U.S.  vessels  on  the  high  seas  areas 
(areas  outside  the  200-  mile  EEZ  of  any 
country)  within  the  Treaty  Area. 

NEPA  Process 

The  authorization  by  NMFS  to  the 
FFA  to  provide  U.S.  purse  seine  vessels 
a  license  to  fish  in  the  Treaty  Area, 
which  includes  access  to  the  EEZs  of 
PICs  is  a  Federal  action.  Under  the 
National  Environmental  Policy  Act 
(NEPA),  Federal  agencies  must  insure 
that  analysis  of  the  environmental 
impacts  of  a  range  of  alternative 
proposals  is  available  to  public  officials 
and  citizens  before  Federal  decisions  are 
made  and  before  Federal  actions  are 
taken.  The  purpose  is  to  promote 
management  and  policy  decisions  that 
will  prevent  or  eliminate  damage  to  the 
envirorunent,  stimulate  the  health  and 
welfare  of  the  public,  and  enrich  the 
understanding  of  the  ecological  systems 
and  natural  resources  important  to  the 
nation.  A  key  element  of  the  NEPA 
process  is  the  identification  of  the 
proposed  action  as  well  as  a  set  of 
alternatives  to  the  proposed  action.  The 
NEPA  process,  involving  public  review 
of  the  alternatives,  is  designed  to 
provide  the  agency  with  information 
that  enables  identification  of  issues. 
concerns  and  reasonable  alternatives. 
The  proposed  action  now  under 
consideration  and  the  subject  of  this  EA 
is  the  FFA's  authorization  of  U.S.  purse 
seine  vessels  to  operate  in  the  EEZs  of 
certain  PICs  under  the  terms  and 
conditions  of  the  Treaty  as  amended 
and  extended  until  June  2012. 

NMFS  is  accepting  written  comments 
on  the  range  of  actions,  alternatives,  and 
impacts  it  should  consider  in  the  EA 
These  comments  will  be  part  of  the 
public  record. 

Alternatives 

At  present  the  range  of  alternatives  to 
be  considered  in  the  EA  will  probably 
include,  but  would  not  be  limited  to: 


NMFS  does  not  propose  a  regulation 
to  implement  the  changes  proposed  for 
the  Third  Extension  of  the  Treat}'  (No 
Action  Alternative).  Under  this 
alternative,  the  Treaty  would  continue 
in  the  manner  it  has  since  June  15,  2003. 
pursuant  to  the  Memorandum  of 
Understanding  (MOU)  signed  on  May  9, 
2002.  That  non-legally  binding 
document  represents  the  political 
commitment  of  the  signatories  to  apply 
the  amendments  to  the  Treaty  and 
Annexes  that  were  not  in  force  by  June 
15,  2003. 

NMFS  proposes  a  regulation  to 
implement  the  changes  proposed  for  the 
Third  Extension  of  the  Treaty:  Under 
this  alternative,  the  U.S.  would 
implement  the  regulatory  changes  that 
have  been  agreed  upon  for  the  third 
extension  of  the  Treaty.  No  new 
legislation  would  be  required  for  the 
United  States  to  implement  such 
changes.  Regulations  would,  however, 
have  to  be  promulgated  to  require  that 
U.S.  tuna  purse  seine  vessels  licensed  to 
fish  under  the  Treaty  comply  with  the 
prescribed  vessel  monitoring  system 
(VMS)  procedures  and  requirements. 
This  action  would  implement  VMS 
requirements  that  are  consistent  with 
FFA  specifications  and  be  applicable  to 
persons  and  vessels  subject  to  the  Treaty 
and  the  jurisdiction  of  the  United  States. 
Operators  wishing  to  fish  under  the 
Treaty  would  be  required  to  install, 
carry,  activate  and  operate,  repair  or 
replace  a  VMS  unit  while  in  the  Treaty 
Area.  This  alternative  also  includes 
modifications  to  the  regulations  that 
would  allow  U.S.  longline  vessels  to 
fish  on  the  high  seas  within  the  Treaty 
Area,  as  well  as  modifications  to  the 
areas  of  fishing  in  the  EEZs  of  the 
Solomon  Islands  and  Papua  New 
Guinea. 

NMFS  recommends  that  the  US. 
withdraw  from  the  Treaty.  In  effecting 
withdrawal,  the  U.S.  would  first  submit 
an  instrument  signif\'ing  withdrawal  to 
the  depositar\'.  after  which  it  would 
become  effective  1  year  later.  The 
decision  to  withdraw  from  the  Treaty 
could  be  taken  if  the  U.S.  believed  it 
was  no  longer  in  the  nation=s  best 
interest  to  continue  participation.  There 
are  several  scenarios  under  which  such 
a  withdrawal  might  occur. 

The  termination  of  U.S.  Purse  Seine 
industr\'  participation  in  the  Treaty.  The 
organization  of  the  Treaty  provides  the 
potential  that  the  Treaty  could  continue 
without  the  participation  of  the  U.S. 
purse  seine  industry-.  For  instance,  the 
United  States  Government  could 
continue  to  provide  economic  assistance 
to  the  PICs  called  for  under  the  Treaty. 
This  economic  assistance  is  now  the 
onlv  significant  source  of  U.S.  economic 
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support  to  the  region  (outside  payments 
made  to  the  Compact  States  of  the 
Republic  of  the  Marshall  Islands,  the 
Federated  States  of  Micronesia  and  the 
Republic  of  Palau). 

Other  alternatives  that  mav  be 
explored  may  address  non-target. 
assoi:iated  and  dependent  species 
related  to  purse  seine  fishing. 
Comments  on  these  alternatives,  as  well 
as  issues  and  concerns  are  invited. 

Additional  Information  Available 

Information  on  the  text  of  the  Treaty, 
the  authorizing  legislatifm  or  the 
implementmg  regulations  are  available 
from  the  NOAA  Fisheries  Pacific,  lsland.^ 
Regional  Office. 

Special  Accommodations 

These  meetings  are  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
au.xiliar\'  aids  should  he  directed  to 
Ravmond  C'larke.  telephont"  K()8-97J- 
2937.  fax  808-97,1-294  1  at  l.M>t  5  days 
before  the  sc;heduled  meeting  date. 

Authority;  973-973r.  et  seq. 

Dated;  October  3.  2003. 

Bruce  C.  Morehead, 

Ai  tmg  Dirfctur.  Otticf  of  Sustainable 
FishtTtes.  Xattonal  Marine  Fisheries  Service 

[PR  Dor  ()3-23f>40  Filed  10-8-03;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  402 

[ID  092603B] 

RIN  1018-AJ02;  RIN  0648-AR05 

National  Marine  Fisheries  Service; 
Joint  Counterpart  Endangered  Species 
Act  Section  7  Consultation 
Regulations 

AGENCIES:  L'  S   Fish  and  Wildlife' 
Service.  Interior-  Bureau  of  LrUKi 
Management.  Interior;  National  Park 
Service.  Interior;  Bureau  of  Indian 
Affairs.  Interior;  Forest  Service, 
Agriculture;  National  Marine  Fi-luTies 
Service.  National  Oceanic  and 
Atmospheric  Administration. 
Commercp 

ACTION:  Proposed  ruU';  reopening  of 
comment  period  and  notice  of 
availabilitv  of  Environmental 
Assessment. 


summary:  We.  the  U.S.  Fish  and 
Wildlife  Service  and  National  Marine 
Fis'heries  Servic:e,  (Services)  announce 
the  reopening  of  the  comment  period  for 
the  proposed  joint  counterpart 
regulations  and  the  availability  of  the 
En\ironiiicntal  Assessment  for  the 
Healthv  P'orests  Initiative  (".ounterpart 
Regulations.  The  Services  are  evaluating 
the  environmental  effects  of  establishing 
counterpart  regulations  pursuant  to 
Section  7  of  the  Endangered  Species  Act 
of  1973.  as  amended  (Iti  U.S.C.  1531  ct 
seq  ]  (ESA).  These  counterpart 
regulations  are  being  proposed  in 
I  iioperation  with  the  I'.S.  Department  of 
.■\gric  ulture.  Forest  Service  (FS)  and  the 
Department  of  the  Interior's  Bureau  of 
Intiian  Mfairs  (BIA).  Bureau  of  Land 
Manageint-nt  (BLM),  and  National  Park 
Service  (NPS)  (jointly.  Action  Agencies). 
The  proposal  supports  the  President's 
Ht'althv  POrests  initiative  and  is 
intt'iidt'd  to  stn^amline  ESA  section  7 
cniiMiltdtions  on  proposed  projects  that 
support  the  National  Fire  Plan  (NFP). 

U'f'  are  re(>pening  the  coniinent  period 
to  allow  ,ill  intert'sttHl  [lartit's  to 
comment  simultaneously  on  the 
proposed  rule  and  the  associated 
Environmental  Assessment.  C^omments 
previouslv  submitted  on  the  proposed 
rule  that  was  published  in  the  Federal 
Register  on  luiie  ,t,  2003  (68  FR  33805). 
need  not  hi-  resubmitted  as  thev  will  be 
iiK  orjxirati'd  into  the  public  record  as 
part  of  this  reopened  [:uminent  period 
and  will  bi'  fullv  considered  in  thf  final 
rule, 

DATES:  (Comments  on  this  environmental 
a>,sessnu'nt  or  the  associated  proposed 
rule  must  bt;  received  b\  November  10. 
2()(M  to  be  considered  in  the  lina! 
df(  isioiv 

ADORESSES:  L1«'(  tronu   copies  of  this 
En\  ironmental  Assessment  or  the 
associated  proposed  rule  mav  be 
obtained  horn  the  I  'SFWS  World  Wide 
W»'b  Consultation  Home  Page  at: 
http.'/i'U(iiin^j,>'rfd  /vvs.i,'(-n7' 
consultations/forpst plan. html.  Written 
copies  of  this  Environment.il 
Assessment  or  the  associated  proposed 
rule  mav  be  obtained  from  the  C^hiel  ot 
the  Di\  ision  of  (Consultation.  Habitat 
ConsiT\ation  Planning.  Recovery,  and 
.State  Cirants,  I'nited  States  Fish  and 
Wildliff  Service,  4401  North  Fairfax 
Drivf",  Room  420,  Arlingt(m,  Virginia 
2220,5,  or  Ihe  Chief  of  the  Endangered 
Species  Di\  ision.  Office  of  Prote(;ted 
Resources.  National  Marine  Fisheries 
Service,  1315  East-West  Highway.  Silver 
Spring.  Maryland  20910. 

Conunt'iits  or  materials  concerning 
the  Eii\iroiini>'ntal  Assessment  or  the 
associat(!d  proposed  rule  should  be  sent 
to  the  Chief,  Division  of  Consultation. 


Habitat  Conservation  Planning. 
Recoverv  and  State  Grants,  U.S.  Fish 
and  Wildlife  Service,  4401  North  Fairfax 
Drive,  Room  420,  Arlington,  Virginia 
22203.  Comments  can  also  be  accepted 
if  submitted  via  e-mail  to 
health\'forpsts@fws.gov.  Comments  and 
materials  received  in  conjunction  with 
this  rulemaking  will  be  available  for 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  Leonard.  Chief,  Division  of 
Consultation.  Habitat  Conservation 
Planning,  Recover\'  and  State  Grants,  at 
the  above  address  (Telephone  703/358- 
2171,  Facsimile  703/358-1735)  or  Phil 
Williams,  Chief.  Endangered  Species 
Division,  NMFS,  1315  East-West 
Highway.  Silver  Spring,  MD  20910  (301/ 
713-1401;  facsimile  301/713-0376). 
SUPPLEMENTARY  INFORMATION: 

Background 

In  response  to  several  years  of 
catastrophic  wildland  fires  throughout 
the  United  States  culminating  in  the 
particularly  severe  fire  season  of  2000, 
when  over  6.5  million  acres  of  wildland 
areas  burned.  President  Clinton  directed 
the  Departments  of  the  Interior  and 
Agriculture  to  develop  a  report 
outlining  a  new  approach  to  managing 
wildland  fires  and  restoring  fire-adapted 
ecosvstems.  The  report,  entitled 
Managing  the  Impact  of  Wildfires  on 
Communities  and  the  Environment,  was 
issued  September  8,  2000.  This  report 
set  forth  ways  to  reduce  the  impacts  of 
fire,>  on  rural  communities,  a  short-term 
plan  for  rehabilitation  of  fire-damaged 
ecosystems,  and  ways  to  limit  the 
introduction  of  invasive  species  and 
address  natural  restoration  processes. 
The  report,  and  the  accompanying 
budget  requests,  strategies,  plans,  and 
direction,  have  become  known  as  the 
NFP.  The  NFP  is  intended  to  reduce  risk 
to  communities  and  natural  resources 
from  wildland  fires  through 
rehabilitation,  restoration  and 
maintenance  of  fire-adapted  ecosystems, 
and  by  the  reduction  of  accumulated 
fuels  or  highly  combustible  fuels  on 
forests,  woodlands,  grasslands,  and 
rangelands. 

In  August  2002,  during  another  severe 
wildland  fire  season  in  which  over  7,1 
million  acres  of  wildlands  burned. 
President  Bush  announced  the  Healthy 
Forests  Initiative.  The  initiative  was 
intended  to  accelerate  implementation 
of  the  fuels  reduction  and  ecosystem 
restoration  goals  of  the  NFP  in  order  to 
minimize  the  damage  caused  by 
catastrophic  wildfires  by  reducing 
unnecessary  regulatory  obstacles  that 


Federal  Register /Vol.  68,  No.  196 /Thursday,  October  9,  2003 /Proposed  Rules 


58299 


have  at  times  delayed  and  frustrated 
active  land  management  activities.  As 
part  of  the  initiative,  the  agencies  were 
tasked  with  streamlining  the  section  7 
consultation  process  for  projects 
implementing  the  NFP. 

The  Action  Agencies  pubUshed  a 
proposed  rule  to  establish  Joint 
Counterpart  Endangered  Species  Act 
section  7  regulations  on  June  5,  2003  (68 
FR  33805).  The  proposed  counterpart 
regulations,  authorized  in  general  at  50 
CFR  402.04,  will  provide  an  optional 
alternative  to  the  existing  section  7 
consultation  process  described  in  50 
CFR  part  402,  subparts  A  and  B.  The 
counterpart  regulations  complement  the 
general  consultation  regulations  in  part 
402  by  providing  an  alternative  process 


for  completing  section  7  consultation  for 
agency  projects  that  authorize,  hind,  or 
carry  out  actions  that  support  the  NFP. 

In  the  Environmental  Assessment,  we 
considered  three  alternatives  that  would 
streamline  the  consultation  process.  The 
Memorandum  of  Understanding/ 
Progranunatic  consultation  alternative 
was  eliminated  from  further 
consideration.  The  no  action  alternative 
would  keep  the  current  section  7 
consultation  process  in  place.  The 
preferred  alternative  is  to  finalize  the 
proposed  counterpart  regulation.  The 
proposed  action  is  to  establish  an 
alternative  consultation  process  that 
would  eliminate  the  need  to  conduct 
informal  consultation  and  eliminate  the 
requirement  to  obtain  written 


concurrence  from  the  applicable  Service 
for  those  NFP  actions  that  the  Action 
Agency  determines  are  "not  likely  to 
adversely  affect"  (NLAA)  any  listed 
species  or  designated  critical  habitat. 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq). 

Dated;  October  3,  2003. 

Julie  MacDonald, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

Dated:  October  3.  2003. 

William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-25621  Filed  10-8-03;  8:45  am) 
BIUUNG  CODE  3S10-22-P;  4310-5S-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  heanngs  and  investigations, 
commitlee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
fjetitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[Doc.  No.  CN-03-006] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

agency:  Agricultural  Marketing  Service, 

rsn.\. 

ACTION:  Notice  and  request  for 

{.l1mm^'nts. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 

I'.S.r,.  chapter  35 1.  this  niitic;e 
announces  the  Agricuhural  Marketing 
Ser\ice's  (AMS)  intention  to  request 
approval  from  the  Office  of  Management 
and  Budget,  for  an  extension  for  and 
revision  to  a  currentlv  appro\  ed 
information  collection  for  the  National 
Research.  Promotion,  and  Consumer 
Information  Programs 

DATES:  Comments  must  be  received  by 

December  8.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Interested  persons  are  invited  to  submit 
written  comments  concerning  this 
notice  to  Whitney  A,  Rick.  Research  and 
Promotion  Staff,  Cotton  Program.  AMS, 
USDA,  Stop  0224.  1400  Independence 
Ave.,  5W..  Washington,  DC  20250-0224, 
telephone  (202)  720-2259  and  facsimile 
(202)  690-1718.  C:omments  should  be 
submitted  in  triplicate  Comments  mav 
also  be  submitted  electronic:ally  to 
cottoncomments@usda.gov  All 
comments  should  reference  the  docket 
number  and  page  number  of  this  issue 
of  the  Federal  Register.  All  comments 
received  will  be  made  available  for 
public  inspection  at  Cotton  Program. 
AMS.  USDA,  Room  2641-S,  1400 
Independence  Ave,.  SW.,  Washington, 
DC  20250  during  regular  business  hours, 
A  copy  of  this  notice  may  be  found  at 
http://i\-\\T\-. usda.gov/cotton/ 
rulemakmg.htm. 


Whitne\  Ri(  k.  Research  and 
F'romotion  Staff.  Cotton  Program.  AMS. 
USDA,  Stop  0224,  1400  Indeptmdence 
Ave.,  SW.,  Washington,  DC  20250-0224, 
telephone  (202)  720-2259,  facsimile 
(202)  HM()-1718,  ore-mail  at 
u/i;/nfv  nck@usd(i  gov 

SUPPLEMENTARY  IN^ORMATJON: 

T'tlf.  .National  Research,  Promotum, 
and  Consumer  Information  Programs. 

O.V/B  XumhtT:  05H 1-0093. 

Expiration  Date  of  Approval.  Current 
e.xpiration  date  is  07/31/04 

Tvpf  oj  Request:  Extension  and 
revision  of  a  currently  approved 
information  collectioii 

At'strart:  National  research  and 
promotion  programs  are  designed  to 
strengthen  the  position  of  a  commoditv 
in  the  marketplace,  maintain  .ind 
expand  e.xisting  domestic  and  foreign 
markets,  and  develop  new  uses  and 
markets  for  specified  agricultural 
c:oniniodities   The  US   Department  of 
Agriculture  has  the  responsibility  for 
implementing  and  overseeing  prpgrams 
for  a  varietv  of  (  ommoditios  incduding 
cotton,  dairy,  eggs,  beef,  pork,  soybeans, 
honev,  potatoes,  watermelons, 
mushrooms,  hass  avocados,  popcorn, 
and  pe.muts  The  enabling  legislation 
iiuludes  the  Heef  Promotion  and 
Research  Act  of  1985  (7  U.S.C.  2901- 
2911];  Cotton  Research  and  Promotion 
Act  of  196t>  [7  LIS  f:.  2101-2118);  the 
Dairv  Production  .Stabilization  Act  of 
1983  [7  U.S.C.  4501-45141;  the  Fluid 
Milk  Promotion  Act  of  1990  [7  U.S.C. 
H4()l-e)417|;  the  Egg  Research  and 
Consumer  Information  Act  [7  U.S.(^ 
2701-2718];  the  Pork  Promotion, 
Research  and  Consumer  Information  Act 
of  19H5  |7  U  SC.  4801-4819];  the 
Soybean  Promotion,  Research,  and 
Consumer  Inff)rmation  Act  (7  U.S.C. 
6301-6311];  the  Honey  Research, 
Prom(Jtion.  and  Consumer  Information 
Act,  as  amended  |7  U.S.C.  4601-4613]; 
the  Potato  Research  and  Promotion  Act 
[7  U.S.C.  2611-2627);  the  Watermelon 
Research  and  Promotion  Act  [7  U.S.C. 
4901-4916);  the  Hass  Avocado 
Promotion,  Research,  and  Information 
Act  (7  use.  7801-7813);  the 
Mushroom  Promotion,  Research,  and 
(Consumer  Information  Act  of  1990  )7 
use;.  6101-^112);  the  Popcorn 
Promotion.  Research  and  Ckinsumer 
Information  .\i\  \7  U.S.C.  7481-7491): 
and  the  Commoditv  Promotion, 
Research,  and  Information  Act  of  1996 
[7  use,  7411-7425). 


These  programs  carry  out  projects 
relating  to  research,  consumer 
information  advertising,  sales 
promotion,  producer  information, 
market  development,  and  product 
research  to  assist,  improve,  or  promote 
the  marketing,  distribution,  and 
utilization  of  their  respective 
commodities.  Approval  of  the  programs 
is  required  through  referendum  of  those 
who  would  be  covered.  Industry  boards 
administer  the  programs.  These  boards 
usuallv  composed  of  producer,  handler, 
processor,  and  in  some  cases,  importer 
and  public  members,  are  appointed  by 
the  Secretary  of  Agriculture  to 
administer  the  programs.  The  funding 
for  such  programs  is  from  assessments 
on  designated  industry  segments.  The 
appointed  boards  are  responsible  foi' 
collecting  assessments  from  the  affected 
persons  covered  under  these  programs. 

The  Secretary  also  approves  the 
boards"  budgets,  plans,  and  projects. 
These  responsibilities  have  been 
delegated  to  the  Agricultural  Marketing 
Service  (AMS).  The  applicable 
commodity  program  areas  within  AMS 
have  direct  oversight  of  the  respective 
programs. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intents  of  the 
various  Acts  authorizing  such  programs, 
thereby  providing  a  means  of 
administering  the  programs.  The 
objective  in  carrying  out  this 
responsibility  includes  assuring  the 
following:  (1)  Funds  are  collected  and 
properly  accounted  for;  (2)  expenditures 
of  all  funds  are  for  the  purposes 
authorized  by  the  enabling  legislation; 
and  (3)  the  board's  administration  of  the 
programs  conforms  to  USDA  policy.  The 
applicable  commodity  programs  within 
AMS  have  direct  oversight  of  these 
freestanding  programs.  The  forms 
covered  under  this  collection  require 
the  minimum  information  necessary  to 
effectively  carry  out  the  requirements  of 
the  respective  orders,  and  their  use  is 
necessary  to  fulfill  the  intents  of  the 
Acts  as  expressed  in  the  orders.  The 
information  collected  is  used  only  by 
authorized  employees  of  the  various 
boards  and  authorized  employees  of 
USDA. 

The  boards  administering  the  various 
programs  utilize  a  variety  of  forms  to 
carry  out  the  responsibilities.  Such 
forms  may  include  reports  concerning 
status  information  such  as  handler  and 


sii.in2 
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importer  reports;  transaction  reports; 
exemption  from  assessment  forms  and 
reimbursement  forms;  forms  and 
information  concerning  referenda 
including  ballots;  forms  and  informaiton 
concerning  board  nominations  and 
selection  and  acceptance  statements; 
certification  of  industry  organizations; 
and  recordkeeping  requirements.  The 
forms  and  information  covered  under 
this  information  collection  require  the 
minimum  information  necessary  to 
effectively  carry  out  the  requirements  of 
the  programs  and  their  use  is  necessary 
to  fulfill  the  intent  of  the  applicable 
authorities. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .08  hours  per 
response. 

Respondents:  Producers,  processors, 
handlers,  and/or  importers  of  a  variety 
of  agricultural  commodities. 

Estimated  Number  of  Respondents: 
321.098. 

Estimated  Number  of  Responses: 
4,469,027. 

Estimated  Number  of  Responses  per 
Respondent:  13.9. 

Estimated  Total  Annual  Burden  on 
Respondents:  Estimated  total  annual 
burden  is  350,920  hours. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Whitney  A. 
Rick,  Research  and  Promotion  StaJFf, 
Cotton  Program,  AMS,  USDA,  Stop 
0224,  Room  2641-S,  1400  Independence 
Ave.,  SW.  Washington,  DC  20250-0224, 
or  by  e-mail  at 

cottoncomments@usda.gov.  All 
comments  received  will  be  available  for 
public  inspection  during  regular 
business  hours  at  the  same  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

AMS  is  committed  to  implementation 
43{  the  Government  Paperwork 
Elimination  Act,  which  provides  for  the 
use  of  information  resources  to  improve 


the  efficiency  and  effectiveness  of 
governmental  operations,  including 
providing  the  public  with  the  option  of 
submitting  information  or  transacting 
business  electronically  to  the  extent 
possible. 

Dated:  October  6,  2003. 

A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  03-25619  Filed  10-8-03;  8:45  am] 

BILUNG  CODE  3410-02-P 

DEPARTMENT  OP  AGRICULTURE 

Forest  Service 

Crawford  Timber  Sale,  Malheur 
National  Forest,  Grant  County,  Oregon 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA  Forest  Service  will 
prepaie  an  envirdnmental  impact 
statement  (EIS)  on  a  proposal  action  to 
treat  forested  stands,  using  harvest 
methods  to  decrease  tree  density, 
increase  representation  of  fire-adapted 
tree  species,  as  well  as  decrease  existing 
and  activity  fuel  levels.  The  connected 
actions  of  log  hauling  will  require 
constructing  new  road  and  temporary 
road,  and  maintaining  and 
reconstructing  existing  road.  This 
proposed  action  would  implement  a 
Road  Access  Travel  Management  Plan 
that  would  close  and  decommission 
roads.  The  alternatives  will  include  the 
proposed  action,  no  action,  and 
additional  alternatives  that  respond  to 
issues  identified  during  scoping.  The 
agency  will  give  notice  of  the  full 
environmental  analysis  and  decision 
making  process  so  interested  and 
affected  people  may  participate  and 
contribute  to  the  final  decision. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
November  15,  2003. 
ADDRESSES:  Send  written  comments  to 
Michelle  Putz,  District  Writer  Editor, 
Blue  Mountain  Ranger  District,  P.O.  Box 
909,  John  Day,  Oregon  97845  or  on-line 
at  comments-pacificnorthwest-malbeur- 
bluemountain@fs.fed.us. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  Putz,  District  Writer  Editor, 
Blue  Mountain  Ranger  District.  Phone: 
(541) 575-3000. 

SUPPLEMENTARY  INFORMATION:  The 
alternatives  being  considered  were 
proposed  in  the  original  Crawford 
Vegetative  Management  Environmental 
Assessment  (EA).  The  Decision  Notice, 
which  selected  Alternative  3  was  signed 


on  April  26,  2002,  was  appealed  and 
then  remanded  back  to  the  Forest  for 
further  work  following  appeal;  this  EIS 
has  been  renamed  and  is  intended  to 
address  many  of  the  same  needs.  Some 
items  in  the  original  EA  have  been 
removed  from  the  proposed  actions  in 
this  EIS,  including  pre-commercial 
thinning  that  is  outside  of  the  harvest 
units  to  decrease  small  diameter  trees, 
planting  hardwoods,  conifer  removal 
from  hardwood  areas  and  meadows, 
cutting  hardwoods  to  stimulate 
reproduction,  caging  shrubs,  fencing  to 
protect  hardwoods,  and  slashing 
junipers  to  create  barriers  to  hardwoods. 
These  items  will  be  addressed  in  other 
tj'pes  of  environmental  documents 
under  the  heading  of  a  categorical 
exclusion.  In  addition,  this  document 
plans  to  keep  5.4  miles  of  Forest  Road 
1940  open  to  travel  (there  had  been  4.3 
miles  of  Road  1940  planned  for  closiu-e 
in  previous  NEPA  documents).  The 
regeneration  Salvage  Treatment  was 
dropped  for  wildlife  habitat  objectives, 
following  interdisciplinary  team  review. 

Purpose  and  Need  for  Action.  The 
purposes  and  needs  for  action  in  this 
project  now  are:  Move  vegetation 
towards  a  status  more  closely 
resembling  historical  conditions  while 
protecting  soil  productivity  and 
protecting  or  enhancing  water  quality 
and  reduce  fuels  to  decrease  potential 
fire  severity.  This  project  would  change 
the  species  composition  and  structure  of 
the  vegetation  to  improve  the  resiliency 
of  the  forested  component  of  the 
ecosystem.  Existing  stand  densities  are 
higher  than  historical  stand  densities. 
and  retard  growth  to  the  large  tree  stage, 
thus  there  is  a  need  to  increase  the 
number  of  large  trees  across  the 
landscape  and  increase  the 
representation  of  fire  tolerate  tree 
species. 

Move  toward  an  efficient,  properly 
located  road  system  that  provides 
adequate  public  and  administrative 
access,  while  reducing  the  risk  of 
sediment  reaching  streams.  Maintain 
and/or  reconstruct  remaining  roads  to 
limit  delivery  of  sediment  into  streams 
and  to  facilitate  harvest  activities  while 
improving  water  qualit}'.  To  protect 
water  quality  and  to  decrease  movement 
of  sediment  into  streams,  uimeeded 
roads  causing  resource  damage  need  to 
be  decommissioned  or  closed. 

Three  previously  designated 
Dedicated  Old  GroK'th  areas  have  no 
Replacement  Old  Growth  (ROG)  areas 
designated;  three  ROG  areas  need  to  be 
designated.  The  Malheur  National 
Forest  Plan  directs  the  Forest  to  provide 
Replacement  Old  Growth  and  to 
complete  this  process  in  conjunction 
with  the  timber  sale  planning  process. 
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Capture  economic  value  of  material 
and  help  achieve  a  stable  economy  in 
the  local  area. 

Proposed  Action.  The  proposal  would 
decrease  tree  density  by  harvesting  and 
thinning.  Stand  treatments  include  the 
following  harvest  methods:  shelterwocid 
(167  acres);  partial  cut  (1.343  acres):  and 
commercial  thinning  (2,568  acres). 
Treatment  would  decrease  small  tree 
density,  reducing  competition  for 
nutrients  for  remaining  trees.  Timber 
yarding  svstems  to  be  utilized  are  tractor 
(3.522  acres)  and  skyline  (556  acres) 
The  estimated  volume  of  timber 
harvested  is  11.1  million  board  feet.  Fire 
and  fuel  reduction  treatments  include 
the  following  activities:  prescribed 
burning  (9.498  acres):  fuel  reduction 
(2.130  acres):  and  burning  within 
harvest  units  (517  acres).  Three  new- 
areas  for  Replacement  Old  Growth 
(ROGs)  areas  to  Dedicated  Old  Growth 
(DOGs)  stands  are  provided  for  pileated 
woodpecker  and  pine  marten. 

The  Grawford  Roads  .Analysis 
reviewed  a  portion  of  the  roads  within 
the  analysis  area.  Roads  needed  for  the 
proposal  would  include  the  following: 
new  construction  (12.8  miles). 
temporary  construction  (4.6  miles), 
reconstructed  (0.1  miles),  maintained 
(60.9  miles),  closed  (15  2  mik's)  and 
decommissioned  (24.5  miles).  The  Road 
Analysis  concentrated  on  roads  within 
Riparian  Habitat  Conservation  Areas 
(RHCAs)  and  roads  that  might  be 
needed  for  proposed  activities,  as  haul 
routes  Roads  within  RHCAs 
contributing  sediment  or  which 
potentiallv  could  contribute  sediment 
were  considered  as  candidates  for 
decommissi(3ning.  No  new  road 
construction  is  proposed  within  RHGAs. 
This  is  permanent,  new  road 
construction  that  remains  a  part  of  the 
transportation  system. 

Proposed  activities  would  occur  in 
the  Crawford  Creek.  Mill  Creek.  Phipps 
Meadow.  Dry  Fork.  Clear  Cireek.  Bridge 
Creek,  Squaw-  Creek,  and  Idaho/Summit 
Creek  subwatersheds  of  the  Cpper 
Middle  Fork  John  Day  watershed. 

Issues.  Preliminarv  issues  were 
identified  and  include  the  potential 
effect^  of  the  proposed  action  on: 
management  indicator  species, 
threatened,  endangered,  and  sensitive 
species,  and  neotropical  migratory  birds 
associated  with  dense  forest  habitat:  soil 
compaction:  increase  sediment 
movement  into  streams:  reduce  water 
quality;  and  continued  vehicle  access  in 
the  area. 

Alternatives  A  full  range  of 
alternatives  will  be  considered 
including  a  "No  Action  '  alternative  in 
which  none  of  the  activities  proposed 
above  would  be  implemented.  Based  on 


the  issues  gathered  through  scoping,  the 
action  alternatives  could  differ  in  the 
silvicultural  and  post-harvest  treatments 
prescribed,  the  amount  and  location  of 
harvest,  or  the  amount  and  location  of 
fuels  reduction  activity. 

Scoping  Process    The  public  will  have 
an  opportunity  to  participate  at  several 
po'nts  during  the  analysis  including  the 
scoping  period  after  public:ation  of  the 
Notice  of  Intent,  and  the  draft  EIS  in  the 
Federal  Register.  Notification  of  these 
opportunities  will  also  appear  in 
subsequent  issues  of  the  Malheur 
National  Forest's  Schedule  of  Proposed 
Activities;  letters  to  agencies, 
organizations,  and  individuals  who 
have  previously  indicated  their  interest 
in  such  activities;  and  in  the  Blue 
.Mountain  Eagle.  Public:  meetings  may  be 
scheduled  during  the  winter  of  2003/ 
2004  and  the  spring  of  2004  The 
scoping  proc:ess  will  inc:lude  icientif\ing 
potential  issues,  identifying  major 
issues  to  be  analyzed  in  depth, 
eliminating  non-significant  issues, 
considering  additional  alternatives 
based  on  themes  whic;h  will  be  derived 
from  i.ssues  recognized  during  .scoping 
activities,  and  identifying  potential 
environmental  effects  of  the  proposed 
action  and  alternatives  (i.e.  direct, 
indirect,  and  cumulative  effects). 

(Comments  Public  c:ominents  about 
this  proposal  are  requested  in  order  to 
assist  in  properly  scoping  issues,  to 
determine  how  to  best  manage  the 
resources,  .uui  to  tully  analyze 
environmental  effects.  Comments 
received  to  this  notice,  including  names 
and  addresses  of  those  who  comment, 
will  be  considered  part  of  the  public 
record  on  this  proposed  action  and  will 
he  available  for  public  inspec:tion. 
Comments  submitted  anonymously  will 
he  accepted  and  considered;  fho.se  who 
submit  anonymous  comments  will  not 
ha\  e  standing  to  appeal  the  subsequent 
decision  under  ,th  C.FR  parts  215  and 
217.  Additionally,  pursuant  to  7  CFR 
1.27(d),  any  person  may  request  the 
agency  to  withhold  a  submission  from 
the  [uihiu,  record  by  showing  how  the 
Freedom  of  Information  Ac  t  (FOIA) 
permits  such  confidentiality.  Persons 
requesting  such  confidentiality  should 
be  aware  that  under  FOIA. 
confidentiality  may  be  granted  in  only 
very  limited  circumstances,  such  as  to 
protect  trade  secrets.  The  Forest  Service 
will  inform  the  requester  of  the  agency's 
decision  regarding  the  request  for 
confidentiality  and.  where  the  rc^quest  is 
denied,  the  agency  will  return  the 
submission  and  notify  the  requester  that 
the  comments  may  he  resubmitted  with 
or  without  name  and  address  within  a 
specified  number  of  days. 


The  draft  EIS  will  be  filed  with 
Environmental  Protection  Agency  (EPA) 
and  available  for  public  review  by  May 
2004.  The  comment  period  on  the  draft 
EIS  will  be  45  days  from  the  date  EPA 
publishes  the  notice  of  availability  of 
the  draft  in  the  Federal  Register.  The 
final  EIS  will  be  released  in  September 
2004. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  S'uclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  533  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  Citv  of  Angoon  v.  Model,  803 
F.2d  1016.  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS, 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  adciress  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503,3  in  addressing  these  points. 

In  the  final  EIS.  the  Forest  Service  is 
required  to  respond  to  substantive 
comments  rec:eived  during  the  comment 
period  for  the  draft  ESI,  The  Forest 
Service  is  the  lead  agency.  The 
Responsible  Official  is  the  Forest 
Supervisor  for  the  Malheur  National 
Fore.st.  The  Responsible  Official  will 
decide  where  and  whether  or  not  to 
implement  the  proposed  projects  and 
will  document  the  Crawford  Timber 
Sale  and  Thinning  decision  and  reascms 
for  the  decision  in  the  Record  of 
Decision  That  decision  will  be  subject 
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to  Forest  Service  Appeal  Regulations  (36 
CFR  Part  215). 

Dated:  September  30,  2003. 
Roger  W.  Williams, 

Forest  Supervisor. 

|FR  Doc.  03-25584  Filed  10-8-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Southwestern  Region,  Arizona,  New 
Mexico,  West  Texas,  and  West 
Olclahoma  Amendment  of  Land  and 
Resource  Management  Pians  in  the 
Southwestern  Region 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Cancellation  notice. 

SUMMARY:  On  August  7,  2001,  a  Notice 
of  Intent  (NOl)  to  prepare  an 
environmental  impact  statement  to 
amend  National  Forest  land  and 
resource  management  plans  in  the 
Southwestern  Region  to  modify 
standards  and  guidelines  for  Mexican 
spotted  owl  and  northern  goshawk 
within  wildland-urban  interface  areas 
and  to  emphasize  the  management  of 
wildland-urban  interface  areas 
throughout  the  southwest  was 
published  in  the  Federal  Register  (66 
FR  41198-41200).  This  2001  NOI  is 
hereby  rescinded. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Gaulke,  Regional  Enviroiunental 
Coordinator,  USDA  Forest  Service 
Southwestern  Regional  Office,  333 
Broadway  Blvd.,  SE.,  Albuquerque,  NM 
87102-3498,  telephone  (505)  842-3256. 

SUPPLEMENTARY  INFORMATION:  The  need 
to  amend  forest  plans  to  modify 
standards  and  guidelines  for  Mexican 
spotted  owl  and  northern  goshawk 
within  wildland-urban  interface  areas 
varied  throughout  the  forests  and 
grasslands  of  the  Southwestern  Region. 
As  such,  a  region  wide  amendment  of 
all  forest  plans  was  not  deemed 
necessary.  Those  forest  that  have  a  need 
to  their  respective  plans  may  do  so  on 
a  case-by-case  basis.  As  the  forests  of  the 
Southwestern  Region  begin  the  Forest 
Plan  revision  process  in  Fiscal  Year 
2004.  they  can  address  this  need  in 
context  with  other  resource  and  social 
issues. 

Dated:  September  29,  2003. 
Lucia  M.  Turner, 

Deputy  Regional  Forester. 

IFR  Doc.  03-25565  Filed  10-8-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Glenn/Colusa  County  Resource 
Advisory  Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting 


ACTION:  Notice  of  meeting. 


SUMMARY:  The  Glenn/Colusa  County 
Resource  Advisory  Committee  (RAC) 
will  meet  in  Willows,  California. 
Agenda  items  to  be  covered  include:  (1) 
Introductions,  (2)  Approval  of  Minutes. 
(3)  Public  Comment,  (4)  Brochure  for 
Glenn/Colusa,  (5)  Ski-High  Project/ 
Possible  Action,  (6)  How  to  Solicit 
Projects,  (7)  Bear  Wallow  Trail,  (8) 
Status  of  Members,  (9)  General 
Discussion,  (10)  Next  Agenda. 

DATES:  The  meeting  will  be  held  on 
October  27,  2003,  from  1:30  p.m.  and 
end  at  approximately  4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Mendocino  National  Forest 
Supervisor's  Office,  825  N.  Humboldt 
Ave..  Willows,  CA  95988.  Individuals 
wishing  to  speak  or  propose  agenda 
items  must  send  their  names  and 
proposals  to  Jim  Giachino,  DFO,  825  N. 
Humboldt  Ave.,  Willows,  CA  95988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bobbin  Gaddini,  Committee 
Coordinator,  USDA.  Mendocino 
National  Forest,  Grindstone  Ranger 
District,  P.O.  Box  164,  Elk  Creek,  CA 
95939.  (530)  968-5329;  e-mail 
ggaddini@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  I'he 
meeting  is  open  to  the  public. 
Committee  discussion  is  limited  to 
Forest  Service  staff  and  Committee 
members.  However,  persons  who  wish 
to  bring  matters  to  tlie  attention  of  the 
Committee  may  file  written  statements 
with  the  Committee  staff  before  or  after 
the  meeting.  Public  input  sessions  will 
be  provided  and  indi\  iduals  who  made 
written  requests  by  October  22.  2003, 
will  have  the  opportunity  to  address  the 
committee  at  those  sessions. 

Dated:  October  2.  2003 
fames  F.  Giachino. 

Designated  Federal  Official. 

IFR  Doc.  03-25570  Filed  10-8-0:1:  8:45  ami 

BILUNG  CODE  341 0-11 -M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Eastern  Idaho  Resource  Advisory 
Committee;  Carit)ou-Targhee  National 
Forest,  Idaho  Falls,  ID 

agency:  Forest  Service,  USDA. 


SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463)  and  under  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Pub.  L. 
106-393)  the  Caribou-Targhee  National 
Forests'  Eastern  Idaho  Resource 
Advisory  Committee  will  meet 
Wednesday.  November  12,  2003  in 
Idaho  Fails  for  a  business  meeting.  The 
meeting  is  open  to  the  public. 
DATES:  The  business  meeting  will  be 
held  on  November  12,  2003  from  10 
a.m.  to  1  p.m. 

ADDRESSES:  The  meeting  location  is  the 
Caribou-Targhee  National  Forest 
Headquarters  Office,  1405  Hollipark 
Drive,  Idaho  Falls.  Idaho  83402. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Reese.  Caribou-Targhee  National  Forest 
Supervisor  and  Designated  Federal 
Officer,  at  (208)  524-7500. 
SUPPLEMENTARY  INFORMATION:  The 
business  meeting  on  November  12, 
2003.  begins  at  10  a.m..  at  the  Caribou- 
Targhee  National  Forest  Headquarters 
Office.  1405  Hollipark  Drive,  Idaho 
Falls.  Idaho.  Agenda  topics  will  include 
looking  at  funding  for  this  upcoming 
year,  briefed  on  project  status  from  last 
year's  approved  projects,  and 
welcoming  new  members. 

Dated:  October  2.  2003. 
ferry  B.  Reese, 

Caribou-Targhee  Forest  Supervisor. 

[FR  Doc.  03-25587  Filed  10-8-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


APPALACHIAN  STATES  LOW-LEVEL 
RADIOACTIVE  WASTE  COMMISSION 

Annual  Meeting 

TIME  AND  DATE:  10  a.m.-12  p.m  .  October 

28. 2003. 

PLACE:  Harrisburg  Hilton  and  Towers, 

One  North  Second  Street,  Harrisburg. 

PA  17101. 

STATUS:  Most  of  the  meeting  will  be 

open  to  the  public.  If  there  is  a  need  for 

an  executive  session  (closed  to  the 

public),  it  will  be  held  at  about  9:30  a.m. 

Matters  To  Be  Considered 

PORTIONS  OPEN  TO  THE  PUBUC:  The 

priman,'  purpose  of  this  meeting  is  to  (1) 
Review  the  independent  auditors'  report 
of  Commission's  financial  statements  for 
fiscal  year  2002-2003;  (2)  Review  the 
Low-Level  Radioactive  Waste  (LLRW) 
generation  information  for  2002;  (3) 
Consider  a  proposal  budget  for  fiscal 
year  2004-2005:  (4)  Review  recent 
national  developments  regarding  LLRW 
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m.inagt'rnent  and  (iispi)>dl:  l^^i  Review 
and  discuss  issiit's  (  nnt  t'riiiiit;  \\ >f-t'' 
frimi  the  Sdtetv  [.ii;ht  Sitf  m 
Pennsvlvdnid  and  the  Aherde-n  f'io\in'4 
(iniunds  in  Marviand.  and  (6)  Elect  the 
(Aimmission's  Officers 
PORTIONS  CLOSED  TO  THE  PUBLIC: 
h^xerutue  Sessimi,  if  deemefi  necessary. 
will  he  held  at  ahnut  M  ?n  a  m 
FOR  FURTHER  INFORMATION  CONTACT: 
Ric  hard  K   lanati   Pennsylvania  Staff 
menit)er  nn  the  ( .nmmission.  at  717- 
:"H7-J1H  t 

Rii:hard  R.  lanati. 

FA  Staft  Mt'ii'bfr  on  thp  Commission. 

IFK  Doc    03-2.-1^.01  Filed  10-«-03:  8:45  am] 

BILLING  CODE  OOOO-00-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  51-2003] 

Foreign-Trade  Zone  25 — Broward 
County,  FL;  Proposed  Foreign-Trade 
Subzone,  Chevron  Products  Company 
(Petroleum  Product  Storage),  Port 
Everglades,  FL 

An  applu  dtiun  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  bv  Broward  Countv,  Florida, 
grantee  of  FFZ  J5,  requesting  special- 
purpose  subzone  status  for  the 
petroleum  product  storage  facility  of 
Chevron  Products  Company  (Chevron), 
located  in  Port  Everglades.  Florida.  The 
appliciation  wd.--  submitted  pursuant  to 
the  provisions  of  the  Foreign-Tiade 
Zones  Ac  t.  as  amended  (19  U.S.C.  81a- 
81u).  and  the  regulations  of  the  Board 
(15  CFR  pan  4001  It  was  formally  filed 
on  October  2.  2003. 

The  Chevron  terminal  facility  (21.53 
acres)  consists  of  a  single  site  of  two 
parcels  and  a  pipeline  in  Por* 
Everglades,  Florida,  iBrnward  County): 
Parrel  1.  East  Tant.  Farm  (I.t  tanks. 
434.327  barrel  capacitv.  10, .56  acres) 
lo(  ated  at  1400  S.E,  24th  St.;  and.  Parcel 
2.  West  Tank  Farm  (3  tanks.  137,9,53 
barrel  capacitv.  9  39  acres)  located  at 
900  S.E.  24th  St  The  Chevron 
connecting  pipeline  is  used  for  routing 
of  petroleum  pr^  .ducts  to  the  storage 
terminals  from  rirri\  'ng  vessels  at  the 
docks 

The  storage  facilit\  is  primarily  used 
for  the  receipt,  storage,  and  distribution 
of  |et  fuel  b\-  pipeline  to  the  Miami  and 
Fort  Lauderdale  International  Airports 
The  compan\'  also  uses  the  facility  to 
store  and  distribute  gasoline,  diesel  fuel, 
distillate  fuels,  and  blending  stocks. 
Some  of  the  products  are  or  will  be 
s(mrced  from  abroad  or  from  U.S. 
refinerie<  under  FTZ  procedures. 


Zone  procedures  would  exempt 
Chevron  from  (  ustoms  duties  and 
ft'deral  e.\cise  taxes  on  foreign  status  jet 
tuel  used  fnr  international  flights.  On 
(tMRiestu   s.iles,  the  companv  wiiuld  he 
ahlf  tn  deter  ( iustoms  dut\  pa\  ments 
until  the  products  Ic.ue  the  fai  ilitv.  The 
applic.ition  indu  .ites  that  the  s.ivings 
from  F"TZ  procedures  unuld  hel[) 
!mpro\''  thf  fat  ilily's  luteiuational 
I  nir.pi'titiveriess. 

No  speiific  manufacturing  request  is 
being  made  at  this  time.  Such  a  recjuest 
would  be  made  to  the  Board  on  <i  (  ase- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  meniher  (.f  the  FTZ  Staff 
has  been  designati'd  t'yaminer  to 
investigate  'hr  ap^ilii  Unm  and  report  to 
the  Board 

Public  cnniiiii'iit  Is  united  troin 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretarv  .it  one  ot 
the  following  addresses: 

1   Submissions  Via  Express/Package 
Deliverv  Senices:  Foreign-Trade 
Zones  Board,  US,  Department  of 
Commerce.  Franklin  Court  Building — 
Suite  4100\V.  lOO')  14lh  St,  N\V,. 
Washington.  DC  2000'):  or 

2.  Submissions  Via  the  I  '.S  Postal 
Sen  ice:  Foreign-Trade  Zcmes  Boanl 
U.S.  Department  of  Commerce,  F(^B — 
Suite  4100W,  1401  Constitution  .Ave. 
.N'W  .  Washington.  DC  20230 

The  closing  period  for  then  lei  eipt  is 
December  8.  2003   K-imttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  T)-da\' 
period  (to  December  23.  20031 

A  copy  of  the  application  ami 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Offic  e  of  the 
Foreign-Trade  Zones  Board's  Ilxecutive 
.Secretary  at  address  Number  1  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistant  e  ( :enter. 
200  E.  las  Olas  Blvd.  (Sun  Sentinel 
Bkig,),  Suite  1600.  Ft.  I  .iiiderdalr, 
Florida  33301-2284. 

Dated:  October  2.  2003. 
[Jeniiis  Pu(  I  infill, 

txfcutjvr  .St'c  retu;y, 

IFR  Do(    n:i-2'i628  Filoii  10-6-03;  8:45  am] 

BILLING   CODE    35'0-  OS    U 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1302] 

Approval  for  Expansion  of  Subzone  2J, 
Murphy  Oil  USA,  Inc.  (Oil  Refinery), 
Meraux,  Louisiana 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zimes  Act  of  June  18. 
1934. 'as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Port  of  New  Orleans, 
grantee  of  FTZ  2.  has  requested 
authoritv  on  behalf  of  Murphy  Oil  USA. 
Inc  (Murphy),  to  expand  tbe  scope  of 
authoritv  under  zime  procedures  within 
the  Murphv  rehnerv  in  Meraux 
Louisiana  (FTZ  Docket  4-2003.  filed  1/ 
17 '2003); 

Whereas,  notice  inviting  public 
( (imment  has  been  given  in  the  Federal 
Register  (68  FR  4757.  1/30/03); 

Whereas,  the  Board  adopts  the 
findings  and  recommtmdations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 
appro\al  is  subject  to  the  conditions 
listed  below; 

.Voiv,  therefore,  the  Board  hereby 
orders: 

The  application  to  expand  the  scope 
of  authoritv  under  zone  procedures 
within  Subzone  2],  is  approved,  subject 
to  the  FTZ  Act  and  the  Board's 
regulations,  including  <?  400.28.  and 
subject  to  the  following  conditions: 

1.  Foreign  status  (19  CFR  146  41. 
146.42)  produt  ts  cimsumed  as  fuel  for 
the  petrochemical  ctmiplex  shall  be 
subject  to  the  applicable  duty  rate. 

2   Privileged  foreign  status  (19  CFR 
146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone. 
except  that  non- privileged  foreign  (NPF) 
status  (19  CFR  146.42)  may  be  elected 
on  refinery  inputs  covered  under 
HTSUS  Subheadings  #2709.00  10, 
#2709.00,20.  #2710,  11,25,  #2710,1  1,45, 
#2710,19,05.  #2710.19.10,  #2710.19.45. 
#2710.91.00.  #2710.99.05.  #2710.99.10, 
#2710.99.16.  #2710  99.21  and 
'*2710,99.45  which  are  used  in  the 
produf:tion  of 

— Petrochi-mit.al  feedstocks  (examiners 
report.  .A.ppendi.x  "V."]. 

— Pnniucls  for  export; 

— .\nd.  products  eligible  for  entry  under 
HTSUS  #9808.00.30  and#9808.00.40 
(US,  Covernment  purchases). 
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Signed  at  Washington,  DC,  this  24th  day  of 
September  2003. 

James  J.  Jochum, 

Assistant  Secretary  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 
|FR  Doc.  03-25629  Filed  10-8-03;  8:45  am] 

BILLING  CODE  3S10-DS-U 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1303]  ~ 

Approval  for  Expanded  Manufacturing 
Authority  (Addition  of  Medicai  Imaging 
Products,  and  Expansion  of 
Production  of  Color  Negative 
Photographic  Film  and  Paper)  Within 
Foreign-Trade  Subzone  38C;  Fuji 
Photo  Film,  Inc.;  Greenwood,  South 
Carolina 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  South  Carolina  State 
Ports  Authority,  grantee  of  Foreign- 
Trade  Zone  38,  has  applied  on  behalf  of 
Fuji  Photo  Film,  Inc.  (Fuji),  to  expand 
the  scope  of  manufacturing  authority 
under  zone  procedures  within  Subzone 
38C,  at  the  Fuji  plant  in  Greenwood, 
South  Carolina,  to  include  additional 
finished  products  (medical  imaging 
products,  components,  and  related 
products),  and  to  increase  the  overall 
level  of  production  authorized  under 
FTZ  procedures  of  color  negative 
photographic  paper  and  film  (FTZ  Doc. 
63-2002;  filed  12-17-2002); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (67  FR  79048-79049,  12-27- 
2002);  and, 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
approves  the  request  subject  to  the  FTZ 
Act  and  the  Board's  regulations, 
including  Section  400.28. 

Signed  at  Washington,  DC,  this  24th  day  of 
September,  2003. 
James  J.  Jochum, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 
[FR  Doc.  03-25630  Filed  10-8-03;  8:45  am] 

BILUNG  CODE  3510-DS-U 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-357-812] 

Honey  From  Argentina:  Rescission  of 
Antidumping  Duty  New  Shipper 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  rescission  of 
antidumping  duty  new  shipper  review. 

summary:  On  February  6,  2003,  the 
Department  published  the  initiation  of  a 
new  shipper  review  of  the  antidumping 
duty  order  of  honey  from  Argentina 
covering  the  period  of  May  11.  2001  to 
November  30,  2002.  See  Honey  From 
Argentina:  Initiation  of  New  Shipper 
Antidumping  Duty  Administrative 
Review.  68  FR  6114  (February  6,  2003) 
(New  Shipper  Initiation).  This  review 
covers  one  exporter,  Nutrin  S.A. 
(Nutrin)  of  Ai^entina.  For  the  reasons 
discussed  below,  we  are  rescinding  this 
new  shipper  review  in  its  entirety. 

EFFECTIVE  DATE:  October  9.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Angela  Strom  or  Donna  Kinsella  at  (202) 
482-2704  and  (202)  482-0194, 
respectively;  AD/CVD  Enforcement, 
Office  8,  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

SUPPLEMENTARY  INFORMATION: 
Scope  of  the  Review 

The  merchandise  under  review  is 
honey  ft^om  Argentina.  For  purposes  of 
this  review,  the  products  covered  are 
natiiral  honey,  artificial  honey 
containing  more  than  50  percent  natural 
honey  by  weight,  preparations  of  natural 
honey  containing  more  than  50  percent 
natural  honey  by  weight,  and  flavored 
honey.  The  subject  merchandise 
includes  all  grades  and  colors  of  honey 
whether  in  liquid,  creamed,  comb,  cut 
comb,  or  chunk  form,  and  whether 
packaged  for  retail  or  in  bulk  form. 

The  merchandise  under  review  is 
currently  classifiable  under  subheadings 
0409.00.00,  1702.90.90.  and  2106.90.99 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS).  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  U.S.  Bureau  of 
Customs  and  Border  Protection 
purposes,  the  Departments  written 
description  of  the  merchandise  under 
this  order  is  dispositive. 


Background 

On  February'  6,  2003,  the  Department 
published  the  initiation  of  a  new 
shipper  review  of  the  antidumping  duty 
order  of  honey  from  Argentina.  This 
review  involves  one  exporter,  Nutrin 
S.A.  of  Argentina,  and  covers  the  period 
of  May  11,  2001  through  November  30. 

2002.  See  New  Shipper  Initiation.  On 
July  14,  2003,  the  Department  extended 
the  time  limit  for  the  completion  of  the 
preliminary  results  of  this  new  shipper 
review  until  November  28,  2003.  See 
Honey  From  Argentina:  Extension  of 
Time  Limit  for  Preliminary  Results  of 
New  Shipper  Review  68  FR  41557  (July 
14,  2003). 

On  Februar>'  19.  2003,  the  Department 
issued  Sections  A  through  C  of  the 
Department's  antidumping' 
questionnaire  to  Nutrin.  Nutrin 
responded  on  March  14,  2003  and  April 
7,  2003.  Petitioners  submitted 
comments  on  Nutrin's  questionnaire 
responses  on  April  4.  2003  and  May  2. 

2003.  On  May  23,  2003,  the  Department 
issued  its  first  supplemental 
questionnaire,  and  Nutrin  submitted  its 
supplemental  questionnaire  response  on 
June  13,  2003.  Petitioners  again 
commented  on  Nutrin's  responses  on 
July  1.  2003.  and  August  4,  2003. 

Analysis  of  New  Shipper  Review 

On  August  15,  2003,  the  Department 
issued  a  memorandum  detailing  our 
analysis  of  the  bona  fides  of  Nutrin's 
U.S.  sale  and  our  intent  to  rescind  this 
review  because  we  preliminarily 
determined  that  Nutrin's  U.S.  sale  was 
not  a  bona  fide  transaction  based  on  the 
totality  of  the  circumstances  of  the  sale. 
See  Memorandum  from  Angela  Strom 
through  Richard  Weible  to  Barbara  E. 
Tillman:  New  Shipper  Review  of  the 
Antidumping  Duty  Order  on  Honey 
from  Argentina:  Intent  to  Rescind,  dated 
August  21,  2003  (Nutrin  Intent  to 
Rescind  Memo).  In  this  memorandum, 
the  Department  preliminarily 
determined  that  the  single  U.S.  sale 
made  by  Nutrin  was  not  bona  fide  due 
to  (1)  the  conflicting  information 
contained  in  different  copies  of  the  sales 
invoice  for  Nutrin's  U.S.  sale;  (2) 
Nutrin's  failure  to  disclose  other 
apparent  changes  in  the  terms  of  the 
U.S.  sale;  (3)  conflicting  information 
and  insufficient  documentation 
regarding  the  date  on  which  the 
essential  terms  of  sale  and  final 
destination  of  goods  were  established: 
(4)  inconsistent  invoicing  practices 
regarding  the  U.S.  sale  and  other  like 
sales;  (5)  atypical  payment  terms  and  (6) 
highly  unusual  sales  and  shipping 
arrangements.  The  totality  of  the  facts 
on  the  record  lead  the  Department  to 
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conclude  that  the  sale  was  neither 

commercially  reasonable  nor  bona  fide 

Comments 

The  Department  provided  parties  an 
opportunity  to  comment  on  the  Intent  to 
Rescind  Memo  dated  August  21.  2003. 
The  initial  deadline  for  comments  for  all 
parties  was  August  29.  2003:  however. 
Nutrin  requested  a  seven  dav  extension 
of  time  to  file  its  comments.  The 
Department  granted  the  extension  and 
set  an  extended  due  date  of  September 
5.  2003.  On  September  5.  2003.  Nutrin 
requested  vet  another  extension  (jf  time: 
however,  the  Department  denied  this 
additional  request  given  its  statutorv* 
and  regulator\'  time  constraints  in 
completing  this  review  Nutrin  did  not 
submit  comments  regarding  the 
Departments  Intent  to  Rescind  even 
ti  .jugh  it  had  two  weeks  to  do  so. 
Petitioners  submitted  comments 
supporting  the  Departments  position  to 
rescind  the  new  shipper  review  with 
respect  to  Nutnn. 

Rescission  of  New  Shipper  Reviews 

We  received  no  comments  rebutting 
or  in  disaccord  with  the  Department' s 
findings  in  its  Intejit  to  Rescind  Memo 
regarding  Nutrin,  Therefore,  for  the 
reasons  stated  above  and  pursuant  to 
section  75Ua)l2)iB)  and  19  CIFR 
351.214(f).  we  are  rescinding  this  new 
shipper  review. 

Notification 

The  Department  will  notify  the  U.S. 
Bureau  of  Customs  and  Border 
Protection  that  bonding  is  no  longer 
permitted  to  fulfill  securitv 
requirements  for  shipments  of  .Argentine 
honev  by  Nutnn  entered,  tir  withdrawn 
from  warehouse,  for  ccmsumption  in  the 
United  States  on  or  after  the  publicatinu 
of  this  rescishion  notice  in  the  Federal 
Register,  and  that  a  cash  depo^^it  nt 
30.24  percent  ad  valorem  should  be 
collected  for  dn\  entries  exported  by 
Nutrin 

We  are  issuing  ind  publishing  this 
determination  and  notice  in  accordance 

with  sections  7.Tlla;(2)(B)  and  777fi)  of 
the  Act 

Dated:  October  2.  2003. 
lames  |.  lorhum. 

Assistant  Secretary  for  Import 

Administmtion. 

!FR  Doc.  03-25627  Filed  10-8-03;  8:45  am] 

BILUNG  COD€  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-57a-001] 

Potassium  Permanganate  From  the 
People's  Republic  of  China: 
Rescission  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  .Administration. 
International  Trade  Administration. 
Department  of  t;ommerc:e. 
ACTION:  Notice  of  rescission  of  the 
antidunqung  dutv  administrative  review 
of  potassium  (lermanganate  from  the 
People  s  Republic  of  China. 

SUMMARY:  !n  response  to  requests  from 

th>'  petititmer.  Carus  Chemical  Company 
(Cams),  and  a  U.S.  importer.  C.roupstars 
(chemicals.  LLC.  the  Department  of 
Commerce  (the  Department)  initiated  an 
administr.itive  review  of  the 
antidumping  duty  order  on  potassium 
permanganate  from  the  People's 
Republic  of  t^hina  (PR(;)  covering  the 
period  lanuarv  1.  2002  through 
De(  fmber  U.  2002.  Because  Carus 
withdrew  its  re\iew^  rcjquest.  and 
Ciroupstars  Chemicals.  LLC's  review 
rt'fjuest  does  not  identify'  the  PRC 
exporter  to  be  reviewed,  the  Department 
is  rescinding  this  administrative  review. 
EFFECTIVE  DATE:  October  9.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Conniff  or  Drew  Jackson.  AD/CVD 
Enfon  t-ment.  Offii  e  4.  Croup  11.  Import 
Atiministration.  Intern.itional  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230: 
telephone  (202)  4H2-1009  and  (202) 
4H2-44l»h,  respe(  tivelv 
SUPPLEMENTARY  INFORMATION: 

Background 

On  Idnu.irv  31.  19H4.  the  Department 
published  in  the  Federal  Register  (49 
FK  3H97)  the  antidumping  dutv  order  on 
potassium  permanganate  from  the  PR(] 
(the  order)  On  lanuarv  2.  2003.  the 
Department  issued  a  notice  of 
"OpportunitN  to  Recjuest  .Administrative 
RfViMw"  of  tht'  nrder  >)ii  a  number  of 
prniiiK  ts  iiK  hiding  fHitassium 
pfTiiuuigiiiiate  troni  th»'  \'RV.   .S'ef 
Antidumping  or  Cuunti-n'mlmfi  Duty 
Order.  Finding,  or  Susppndrd 
Investigation:  Opportunity  to  Request 
Administnitive  Hrvunv.  hH  FR  80  On 
lanuarv  28.  2003.  (Iroupstars  Chemu  als. 
LLC  requested  that  the  Department 
conduct  an  administrative  review  of  the 
order   On  I.uuiar\  ,U  ,  200.}.  Carus 
requested  ,iii  administrative  review  of 
Croupstars  ("hemicals  Co..  Ltd.- 
Shandong.  Croupstars  Chemical  Co., 


Ltd.-Yunan  (a  joint  venture  owned  by 
Croupstars  Chemicals.  LLC  and  the 
Yunan  Jianshui  County  Chemical 
Industry  Factory  (JCC)).  JCC  and  the 
Jianshui  Chemical  Plant  (also  translated 
as  Jianshui  Chemical  Factory  and 
Jianshui  General  Chemical  Plant). 

On  Februarv-  27.  2003.  and  March  25, 
2003.  the  Department  published  in  the 
Federal  Register  notices  initiating 
administrative  reviews  of  the  requested 
companies.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews.  68  FR  9048  and 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part.  68  FR  14394  (this  notice  includes 
companies  inadvertently  omitted  from 
the  February  27,  2003.  initiation  notice). 

On  March  17.  2003,  the  Department 
issued  its  antidumping  questionnaire  to 
the  respondents.  Croupstars  Chemicals 
Co.,  Ltd.  (which  includes  both  the 
Shandong  and  Yunan  operations) 
(Croupstars)  responded  to  the 
Department's  questionnaire  on  April  21, 
2003  and  May  8.  2003.  On  May  29, 
2003.  Croupstars  submitted  a  letter  to 
the  Department  on  behalf  of  JCC  (also 
referred  to  as  Jianshui  County  Chemical 
Industry  Factory)  stating  that  JCC  and 
the  Jianshui  General  Chemical  Plant  are 
the  same  company,  and  this  company 
did  not  have  any  sales  to  the  United 
States  during  the  POR.  The  Department 
issued  a  supplemental  questionnaire  to 
Croupstars  on  May  15.  2003.  In 
Croupstars'  June  10,  2003.  response  to 
the  supplemental  questionnaire,  it 
stated  that  Croupstars  Chemical  Co., 
Ltd.-Yunan  did  not  have  any  sales  of  the 
subject  merchandise  to  the  United 
States  during  the  POR.  See  Croupstars' 
June  10.  2003,  supplemental  response  at 
6. 

In  a  letter  dated  September  11.  2003, 
Croupstars  notified  the  Department  that 
it  will  no  longer  participate  in  the 
administrative  review.  On  September 
16.  2003,  Carus  withdrew  its  request  for 
an  administrative  review  and  urged  the 
Department  to  immediately  rescind  the 
administrative  review. 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act). 

Rescission  of  Review 

On  January-  28.  2003.  Group.stars 
Chemicals,  LLC  submitted  a  letter  to  the 
Department  in  which  it  requested   'an 
antidumping  administrative  review  in 
the  above-referenced  matter  {potassium 
[permanganate  from  the  People's 
Republic  of  China;}  for  the  review 
period  covering  January  1,  2002  to 
December  31.  2002."  On  January  31, 


Federal  Register /Vol.  68,  No.  196 /Thursday,  October  9,  2003 /Notices 


58307 


2003,  Cants  requested  an  administrative 
review  of  Groupstars  Chemicals  Co., 
Ltd. -Shandong,  Groupstars  Chemical 
Co.,  Ltd.-Yunan,  JCC  and  the  Jianshui 
Chemical  Plant.  Based  on  these 
requests,  the  Department  initiated  an 
administrative  review  of  Groupstars 
Chemicals,  LLC,  Groupstars  Chemicals 
Co.,  Ltd. -Shandong,  Groupstars 
Chemical  Co.,  Ltd. -Yunnan,  JCC  and  the 
Jianshui  Chenical  Plant. 

The  Department  is  rescinding  its 
review  of  the  companies  named  in 
Carus'  request  for  review  because  Cams 
has  withdrawn  its  request.  See  Carus' 
September  16,  2003  letter  to  the 
Department.  Pursuant  to  19  CFR 
351.213(d)(1),  the  Department  will 
rescind  an  administrative  review,  in 
whole  or  in  part,  if  a  party  that 
requested  a  review  withdraws  the 
request  within  90  days  of  the  date  of 
publication  of  the  notice  of  initiation  of 
the  requested  review.  Although  Carus 
withdrew  its  request  after  the  90-day 
period,  there  were  no  other  requests  to 
review  any  of  the  companies  for  which 
Cams  requested  a  review,  and  the 
review  for  these  companies  had  not  yet 
progressed  beyond  a  point  where  it 
would  have  been  unreasonable  to  allow 
Carus  to  withdraw  its  request  for  a 
review.  This  action  is  consistent  with 
the  approach  taken  in  past  antidumping 
proceedings.  See  Frozen  Concentrated 
Orange  Juice  From  Brazil;  Final  Results 
and  Partial  Rescission  of  Antidumping 
Duty  Administrative  Review,  67  FR 
40913,  40914  (June  14.  2002)  where, 
pursuant  to  a  request  filed  after  the  90 
day  deadline,  the  Department  rescinded 
the  review.  Additionally,  19  CFR 
351.213(d)(1)  provides  that  the 
Secretary  may  extend  the  time  limit  for 
withdrawal  requests  where  it  is 
reasonable.  Therefore,  for  the  above 
stated  reasons,  the  Department  piu-suant 
to  19  CFR  351.213(d)(1),  has  decided 
that  it  is  reasonable  to  accept  Cams' 
withdrawal  of  its  request  for  review. 

Fiulhermore,  with  respect  to  the 
remaining  review  request,  we  have 
determined  that  it  is  appropriate  to 
rescind  the  review  of  Groupstars 
Chemicals,  LLC  because  this  company  is 
a  U.S.  importer,  rather  than  an  exporter 
or  producer,  of  subject  merchandise  and 
it  failed  to  identify  the  exporter(s)  or 
producer(s)  to  be  reviewed.  See 
Groupstars  Chemicals,  LLC's  January  28, 
2003  letter  to  the  Department.  Section 
351.213(b)  of  the  Department 
regulations  requires  that  reviews  be 
requested  for  particular  exporters  or 
producers.  See  19  CFR  351.213(b)(1) 
stating  that  domestic  interested  parties 
may  request  an  administrative  review  of 
"specified  individual  exporters  or 
producers";  19  CFR  351.213(b)(2) 


stating  that  an  exporter  or  producer  may 
request  an  "administrative  review  of 
only  that  person;"  19  CFR  351(b)(3) 
stating  that  an  importer  of  subject 
merchandise  may  request  an 
administrative  review  of  only  an 
"exporter  or  producer  *   *   *  of  the 
subject  merchandise  imported  by  that 
importer."  Moreover,  the  coiuls  have 
held  that  the  party  requesting  the 
review,  not  the  Department,  bears  the 
burden  of  naming  and  selecting  the 
proper  party  to  be  reviewed.  See  e.g., 
Floral  Trade  Council  v.  United  States, 
888  F.2d  1366,  1369  (Fed.  Cir.  1989) 
(where  the  Court  of  Appeals  for  the 
Federal  Circuit  held  that  a  request  for  an 
administrative  review  must  be  for 
review  of  "specified  individual  *   *   * 
producers  []  or  exporters"). 
Additionally,  in  past  PRC  cases,  the 
Department  has  rescinded 
administrative  reviews  when  requesting 
parties  failed  to  identify  the  actual  PRC 
exporter  of  the  subject  merchandise  in 
their  review  requests.  See  Iron 
Construction  Castings  from  the  People's 
Republic  of  China:  Rescission  of 
Antidumping  Duty  Administrative 
Review,  68  FR  33103-01  (June  3,  2003) 
(in  which  the  Department  rescinded  the 
review  because  the  company  for  which 
the  review  was  requested  and  initiated 
was  not  an  exporter  of  subject 
merchandise,  but  a  producer  of  subject 
merchandise);  see  also  Certain  Cased 
Pencils  From  the  People's  Republic  of 
China;  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review,  66  FR  1638-02 
(January  9,  2001)  (in  which  a  party 
requested  a  review  of  the  producer  of 
subject  merchandise,  rather  than  the 
exporter  of  subject  merchandise);  see 
also  Laizhou  City  Guangming  Pencil- 
Making  Co.  Ltd.,  Et  Al.,  v.  United  States, 
No.  02-151,  Slip  Op.  02-151,  01-00047 
(Ct.  Int'l  Trade  December  18,  2002). 
Because  Groupstars  Chemicals,  LLC  is 
not  a  PRC  exporter  of  the  subject 
merchandise,  and  failed  to  identify  any 
PRC  exporter(s)  of  the  subject 
merchandise  in  its  review  request,  and 
with  Cams'  withdrawal  of  its  review 
requests,  the  Department  is  rescinding 
this  review  with  respect  to  Groupstars 
Chemicals,  LLC. 

The  Department  will  issue 
appropriate  assessment  instructions  to 
the  U.S.  Bureau  of  Customs  and  Border 
Protection. 

Notification  to  Interested  Parties 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)(2)  to  file'a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 


during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidimiping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary'  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation. 

This  determination  and  notice  are 
issued  and  published  in  accordance 
with  19  CFR  351.213(d)(4)  and,  sections 
751(a)(2)(c))  and  777(i)(l)  of  the  Act. 

Dated:  October  2.  2003. 
James  ).  Jochum, 

Assistant  Secretary  for  Import 

A  dministration . 

[FR  Doc.  03-25631  Filed  10-8-03:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free-Trade 
Agreement,  Article  1904;  NAFTA  Panel 
Reviews;  Request  for  Panel  Review 

agency:  NAFTA  Secretariat,  United 

States  Section,  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  First  Request  for  Panel 

Review. 

SUMMARY:  On  October  3,  2003,  the 
Canadian  Wheat  BocU-d  filed  a  First 
Request  for  Panel  Review  with  the 
United  States  Section  of  the  NAFTA 
Secretariat  pursuant  to  Article  1904  of 
the  North  American  Free  Trade 
Agreement.  Panel  review  was  requested 
of  the  final  determination  of  Sales  at 
Less  Than  Fair  Value  made  by  the 
United  States  Department  of  Commerce, 
International  Trade  Administration, 
respecting  Certain  Dunrni  Wheat  and 
Hard  Red  Spring  Wheat  from  Canada. 
This  determination  was  published  in 
the  Federal  Register.  (68  FR  52741)  on 
September  5,  2003.  The  NAFTA 
Secretariat  has  assigned  Case  Number 
USA-CDA-2003-1 904-04  to  this 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Caratina  L.  Alston.  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
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106\.  14th  and  (^institution  Avfnur. 
Washington,  DC  20230.  (2021  4H2-54.iH 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  thf'  North  AmtTiran  Frt'c-Tradf 
Agreement  (".ARreenient'  )  establishes  a 
mechanism  to  replace  domestu.  ludu  lal 
review  of  final  determinations  m 
antidumping  and  <  ounter\ailing  dut\ 
cases  involving  imports  from  a  N'.\FT.\ 
countrv'  with  review  bv  independent 
binational  panels   When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  nation, il 
courts  to  review  expt^ditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  diitv  law  of  the  (  ouiitr\- 
that  made  the  determination 

Inder  Article  1904  of  the  Agreement, 
which  came  into  foro-  on  lanuar\'  1 , 
1994.  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  \Uv\icn  estahlisfied 
Rulfs  of  Procfcliirt'  for  Article  1904 
Binational  Panel  Reviews  ('"Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  Februarv  23.  1994 
(59  FR  8b86) 

.■\  first  Request  for  Panel  Review  was 
filed  with  ^h^'  United  States  Section  of 
the  N.\FT.\  Secretariat,  pursuant  to 
Article  1904  of  the  .Agreement,  on 
October  3.  2003.  requesting  panel 
review  of  the  final  determination 
dt!scribed  above 

The  Rulos  provide  that; 

(a)  a  Partv  or  interested  person  mav 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  C^ompiamt 
in  accordance  with  Rule  39  within  30 
davs  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  November  3.  2003); 

(b)  a  Party,  investigating  authority  or 
interested  person  that  does  not  fiU'  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  mav  participate  in 
the  panel  review  hv  filing  a  Notice  uf 
Appearance  in  accordance  with  Rule  40 
within  45  davs  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notic  e  of  .\ppearan(;e  is 
November  18,  2003);  and 

(c)  the  panel  review  shall  h^'  limited 
to  the  allegations  of  error  of  fact  or  l.iw. 
including  the  jurisdiction  of  the 
investigating  authoritv,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  anci  the  proc;edural  and 
substantive  defenses  raised  in  t)ie  panel 
review 

Dateci   October  H   2003. 
Caratina  L.  .\lston. 

I  'nitir'd  .Sffites  .SViTPfarv.  SAFTA  Secretariat 
;FR  Dnc  03-256,12  Filed  10-»-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free-Trade 
Agreement,  Article  1904,  NAFTA  Panel 
Reviews;  Request  for  Panel  Review 

agency:  NAFTA  .Secretariat.  United 

States  Se(;tion.  International  Trade 

.Administration.  Department  of 

Commerce. 

ACTION:  Notice  of  First  Request  for  Panel 

Ke\  lew 


SUMMARY:  ( )n  ( )(  tober  3.  200.U  the 
Ciovernment  of  Canada  filed  a  First 
Request  for  Panel  Review  with  the 
United  States  Section  iif  the  NAPTA 
Secretariat  pursuant  to  Article  1904  of 
the  .North  American  Free  Trade 
.Agreement.  .Second  requests  were  tiled 
on  behalf  of  the  (Kinadian  Wheat  Board, 
the  Government  of  Saskatf  hewan.  and 
the  Government  of  Alf)erta.  respectively. 
Pane!  review  was  recjuested  oi  the  final 
affirmative  (iountervailing  Dutv 
determinati(m  made  hv  the  United 
States  Department  of  (;ommerc;e. 
International  Trade  Administration, 
respecting  Certain  Durum  Wheat  and 
Hard  Red  Spring  Wheat  from  Canada. 
This  determination  was  published  in 
the  Federal  Register.  (B8  FR  52747)  on 
September  5,  20(),i  The  NAFTA 
Secretariat  has  assigned  Case  Number 
USA-CDA-2003- 1904-05  to  this 
request, 

FOR  FURTHER  INFORMATION  CONTACT: 

(Caratina  L.  Alston.  United  States 
Secretary.  NAFTA  Sec  retariat.  Suite 
2061.  14th  and  Constitution  .Avenue. 
Washington,  DC  20230,  (202)  482-5438, 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  .American  Free-Tracie 
.Agreemtmt  (".Agreement")  establishes  a 
mec  hanism  to  replace  domestic  judicial 
re\  lew  of  final  determinations  in 
antidumping  and  c:ounti?rvailing  duty 
cases  involving  imports  from  a  NAFTA 
(  ountr\  with  review  bv  independent 
tiiiiational  panels.  When  a  Request  for 
Panel  Review  is  fili;d,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  e.xpeditiously  the  final 
determination  to  determine  whether  it 
(  onforms  with  the  antidumping  or 
(  nuntervailing  duty  law  of  the  country 
thtit  made  the  determination. 

Under  .Article  1904  of  the  Agreement, 
which  came  into  force  on  )anuary  1. 
1994.  the  Government  of  the  United 
States,  the  Governrncmt  of  Canada  and 
the  Government  cit  Mexico  establisheci 
Rules  of  Procedure  tor  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  [)uhlished  in  the 
Federal  Register  on  Febru<u-y  23,  1994 
(59  FR  8686). 


A  first  Request  for  Panel  Review  was 
filed  with  the  United  States  Section  of 
the  NAFTA  Secretariat,  pursuant  to 
Article  1904  of  the  Agreement,  on 
October  3.  2003.  requesting  panel 
review  of  the  final  determination 
described  above. 

The  Rules  provide  that; 

(a)  A  Partv  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
davs  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  November  3.  2003); 

(b)  a  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
(Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  detarmination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
.Appearance  in  accordance  with  Rule  40 
within  45  davs  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
November  18.  2003);  and 

(c)  the  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law. 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  October  fi.  200.3. 
Caratina  L.  Alston, 

I  'niled  States  Secretary:  \AFTA  Secretariat. 
IFR  Doc.  0.3-25fi33  Filed  10-8-03;  8;45  am] 

BILLING  CODE  3510-GT-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  090903C] 

Small  Takes  of  Marine  Mammals 
Incidental  to  Specified  Activities; 
Oceanographic  Survey  in  the 
Northwest  Atlantic  Ocean  Near 
Bermuda 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  application 

and  proposed  incidental  take 

authorization;  request  for  comments. 

SUMMARY:  NMFS  has  received  an 
application  from  the  Lamont-Doherty 
Earth  Observatory  (LDEO)  for  an 
Incidental  Harassment  Authorization 
(IHA)  to  take  small  numbers  of  marine 
mammals,  by  harassment,  incidental  to 
conducting  an  oceanographic  survey  in 
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the  Northwest  Atlantic  Ocean  near 
Bermuda.  Under  the  Marine  Mammal 
Protection  Act  (MMPA),  NMFS  is 
requesting  comments  on  its  proposal  to 
issue  an  authorization  to  LJDEO  to 
incidentally  take,  by  harassment,  small 
numbers  of  several  species  of  cetaceans 
and  pinnipeds  for  a  limited  period  of 
time  within  the  next  year. 
DATES:  Comments  and  information  must 
be  received  no  later  than  November  7, 
2003. 

ADDRESSES:  Comments  on  the 
application  should  be  addressed  to  the 
Acting  Chief.  Marine  Mammal 
Conservation  Division,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910- 
3225,  or  by  telephoning  the  contact 
listed  here.  A  copy  of  the  application 
containing  a  list  of  the  references  used 
in  this  document  may  be  obtained  by 
writing  to  this  address  er  by  telephoning 
the  contact  listed  here.  Comments 
cannot  be  accepted  if  submitted  via  e- 
mail  or  the  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  C.  Hagedom,  Office  of  Protected 
Resources,  NMFS,  (301)  713-2322,  ext 
117. 

SUPPLEMENTARY  INFORMATION: 
Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  marine  mammcds 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  .specips  or  stock{s)  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such 
takings  are  set  forth.  NMFS  has  defined 
"negligible  impact"  in  50  CFR  216.103 
as  "...an  impact  resulting  fi-om  the 
specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival." 

Subsection  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 


which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  numbers  of 
marine  mammals  by  harassment.  Under 
Section  3(18)(A),  the  MMPA  defines 
"harassment"  as: 

any  act  of  pursuit,  torment,  or  annoyance 
which  (i)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild;  or  (ii)  has  the  potential  to  disturb  a 
marine  mammal  or  marine  mammal  stock  in 
the  wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering. 

The  term  "Level  A  harassment" 
means  harassment  described  in 
subparagraph  (A)(i).  The  term  'Level  B 
harassment"  means  harassment 
described  in  subparagraph  (A)(ii), 

Subsection  101(a)(5)(D)  establishes  a 
45-day  time  limit  for  NMFS  review  of 
an  application  followed  by  a  30-day 
public  notice  and  comment  period  on 
any  proposed  authorizations  for  the 
incidental  harassment  of  marine 
mammals.  Within  45  days  of  the  close 
of  the  comment  period,  NMFS  must 
either  issue  or  deny  issuance  of  the 
authorization. 

Summary  of  Request 

On  July  16,  2003,  NMFS  received  an 
application  from  LDEO  for  the  taking, 
by  harassment,  of  several  species  of 
marine  mammals  incidental  to 
conducting  a  seismic  survey  by  the  R/ 
V  Maurice  Ewing  within  the  Northwest 
Atlantic  Ocean  off  the  coast  of  Bermuda 
near  the  Bermuda  Rise  area,  between 
29°  and  35°  N  and  between  61°  and  68= 
W,  during  November  and  early 
December  2003.  These  operations  will 
take  place  within  the  Exclusive 
Economic  Zone  (EEZ)  of  Bermuda  and 
adjacent  international  waters.  Clearance 
to  conduct  the  seismic  survey  in  the 
foreign  EEZ  has  been  requested  from 
Bermuda  (U.K.).  The  purpose  of  this 
project  is  to  determine  what  physical 
and  chemical  changes  have  been 
imparted  to  the  tectonic  plate  as  a  result 
of  the  eruption  of  the  Bermuda  volcano. 
By  understanding  what  portion  of  the 
uplift  of  the  seafloor  is  caused  by 
thermcd  (temporary)  versus  chemical 
(permanent)  changes  to  the  plate,  it  will 
be  possible  to  predict  the  rate  that 
volcanoes  in  the  middle  of  plates  will 
sink  beneath  the  waves. 

Description  of  the  Activity 

The  seismic  survey  will  involve  a 
single  vessel,  the  R/V  Maurice  Ewing, 
which  will  conduct  the  seismic  work. 
The  Maurice  Ewing  will  deploy  an  array 
of  20  airguns  as  an  energy  source,  and 
a  receiving  system  consisting  of  Ocean 
Bottom  Hydrophones  (OBH's),  96 
sonobuoys,  and/ or  a  6-km  (3.2-nm) 


towed  hydrophone  streamer.  The  energy 
to  the  airgun  array  is  compressed  air 
supplied  by  compressors  on  board  the 
source  vessel.  As  the  airgun  arrav  is 
towed  along  the  survey  lines,  the  towed 
hydrophone  streamer  or  OBH's  will 
receive  the  returning  acoustic  signals 
and  transfer  the  data  to  the  on-board 
processing  system.  The  OBH's  and 
sonobuoys  will  be  deployed  by  the  R/V 
Maurice  Ewing. 

All  planned  geophysical  data 
acquisition  activities  will  be  conducted 
by  LDEO  scientists,  with  on-board 
assistance  from  the  scientists  who  have 
proposed  the  study.  The  survey  will  be 
conducted  in  the  deep  ocean  depths 
{>1000  m  or  3281  ft)  of  the  Bermuda 
Rise.  The  survey  program  will  consist  of 
approximately  2400  km  (1296  nm)  of 
survey  lines.  There  will  be  two 
intersecting  seismic  reflection  and 
refraction  lines,  each  approximately  600 
km  (324  nm)  long.  One  line  will  be 
oriented  north-south  along  a  magnetic 
isochron,  and  the  other  line  will  be 
oriented  east-west  along  the  presumed 
track  of  the  hotspot.  The  point  of 
intersection  of  these  two  lines  will  be  in 
close  vicinity  of  Bermuda  Island.  Each 
of  the  two  lines  will  be  surveyed  twice. 
Along  each  line,  the  upper  crustal 
structure  will  be  determined  by 
acquiring  multibeam  sonar, 
multichannel  seismic  (MCS),  and 
sonobuoy  refraction  data.  Then,  a  linear 
array  of  OBH's  will  be  deployed  for 
refraction  shooting.  The  specific 
configuration  of  the  airgun  array  will 
differ  between  the  MCS  and  OBH 
siu-veys  (described  later  in  this 
document).  There  will  be  additional 
operations  associated  with  equipment 
testing,  startup,  line  changes,  and  repeat 
coverage  of  any  areas  where  initial  data 
quality  is  sub-standard. 

The  procedures  to  he  used  for  the 
2003  seismic  siu^ey  will  be  similar  to 
those  used  during  previous  seismic 
surveys  by  LDEO,  e.g.,  in  the  equatorial 
Pacific  Ocean  (Carbotte  et  al,  1998, 
2000).  The  proposed  program  will  use 
conventional  seismic  methodology  with 
a  towed  airgun  array  as  the  energy 
source  and  a  towed  streamer  containing 
hydrophones  as  the  receiver  system.  In 
addition,  sonobuoys  and  OBH's  will 
also  be  used  at  times  as  the  receiver 
system.  In  addition,  a  multi-beam 
bathymetric  sonar  will  be  operated  fi-om 
the  source  vessel  continuously 
throughout  the  entire  cruise,  and  a 
lower-energy  sub-bottom  profiler  will 
also  be  operated  during  most  of  the 
survey.  Seismic  surveys  will  likely 
commence  on  November  6,  2003,  and 
continue  until  the  first  week  of 
December,  2003.  Exact  dates  of  the 
activity  may  vary  by  a  few  days  due  to 
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weather  conditions  of  the  need  to  repeat 
some  lines  if  data  quality  is 
substandard. 
The  R/V  Maurice  Ewing  will  be  used 

ds  the  SDun  e  vessel.  It  will  tow  the  2C>- 
airgun  array  and  a  streamer  containing 
hydrophones  along  predetermined  lines. 
During  seismic  acquisition,  the  vessel 
will  travel  at  4-5  knots  (7.4-9.3  km/hr). 
During  the  MCS  survey,  the  airgun  array 
to  be  used  will  consist  of  20  2000-psi 
Bolt  dirguns.  The  standard  20-gun  array 
will  include  airguns  ranging  in  chamber 
volume  from  HO  to  850  \n '.  with  a  t(»tal 
volume  of  8,575  m '.  These  airguns  will 
be  spaced  in  an  approximate  rectangle 
of  dimensions  of  35  m  ( 11 5  ft)(across 
track)  by  4  m  (30  ft)(along  track). 
Seismic  pulses  will  be  emitted  at 
intervals  of  approximdtely  20  seconds. 
The  20-sec  spacing  corresponds  to  a 
shot  interval  of  about  50  m  (164  ft). 
After  the  Ime  has  been  surveyed  using 
MCS.  the  hvdrophone  streamer  will  be 
retrieved  and  OBH's  will  be  deployed. 
During  the  OBH  refrdction  suney.  an 
augmented  20-gun  array  will  be  used 
and  configured  for  a  total  volume  of 
approximately  1  1 ,000  in3  by  changing 
smaller  gun  chambers  for  larger  volume 
chambers  (ranging  from  145  to  875  in') 
after  the  completion  of  the  MCS 
reflection  lines.  Seismic  pulses  will  be 
emitted  dt  intervdls  of  240  seconds 
during  OBH  acquisition.  LDECJ  believes 
that  even  though  the  augmented  20-gun 
arrav  will  hdve  d  totdl  air  discharge 
volume  of  approximately  2400  in'  more 
than  the  standard  20-gun  array,  this 
will  not  signihcantly  increase  the  source 
output  since  the  number  of  guns  has  a 
greater  effec:t  on  source  output  than 
discharge  volume. 

The  dominant  frequency  components 
for  both  airgun  arrays  is  0  -  188  Hz.  The 
standard  20-airgun  array  (MCS  survey) 
will  have  a  peak  sound  source  level  of 
255  dB  re  1  ^Pa  or  262  dB  peak-to-peak 
(P-P),  and  will  be  towed  at  a  depth  of 
7.5  m  (24  5  ft)  The  augmented  20- 
airgun  array  (OBH  survey)  will  have  a 
peak  sound  source  level  of  256  dB  re  1 
UPa  or  263  dB  P-P,  and  will  be  towed 
at  a  depth  of  9.0  m  (29  5  ft).  Because  the 
actual  source  is  a  distributer!  sound 
source  (20  guns)  rather  than  a  single 
point  source,  the  highest  sound  levels 
measurable  at  any  locatum  in  the  water 
will  be  less  than  the  nominal  sourcf- 
level.  Also,  because  of  the  directional 
nature  of  the  sound  from  the  airgun 
array,  the  effective  source  level  for 
sound  propagating  in  nedr-horizcmtal 
directions  will  be  substantially  lower. 

Along  with  the  airgun  operations,  two 
additional  acoustical  data  acfjuisition 
systems  will  be  operated  during  mfist  or 
all  of  the  cruise  The  ocean  floor  will  be 
mapped  with  dii  At  Ids  Hvdrosweep  DS- 


2  multibeam  15.5-kHz  bathymetric 
sonar,  and  a  3.5-kHz  sub-bottom 
profiler  will  also  be  operated  along  with 
the  multi-beam  sonar.  These  mid- 
freciuencv  sound  sources  are  commonly 
operated  from  the  Mauncf^  Ewing 
simultaneous  with  the  airgun  array. 

The  Atlas  Hvdrosweep  is  mounted  in 
the  hull  of  the  R/V  Mnuricf  Ewmg.  and 
it  operates  in  three  modes,  depending 
on  the  water  depth.  The  first  is  a 
shallow-water  mode  when  water  depth 
is  <400  m  (1312.3  ft).  The  source  output 
is  210  ilB  rt!  1  |aPa-m  rins  and  a  single 
1-millisec  pulse  or  "ping"  per  second  is 
transmitted,  with  a  beamwidth  of  2.67 
degrees  fore-aft  and  90  degrees  in 
athwartship  The  beamwidth  is 
measureii  to  the  .i  dB  point,  us  is  usually 
quoted  for  sonars.  The  other  two  modes 
are  deep-water  modes  The  Omni  mode 
is  identic  al  to  the  shallow-water  mode 
except  that  the  sourie  output  is  220  dB 
rms.  The  Omni  mode  is  normally  used 
only  during  start  up.  The  Rotational 
Direi  tional  Traiismis--i()n  (RDT)  mode  is 
normally  used  during  deep-water 
operation  and  has  a  237-dB  rms  source 
output,  hi  the  RDT  mode,  each  "ping"" 
consists  of  five  successive 
transmissions,  each  ensonifving  a  beam 
that  extends  2.67  degrees  fore-aft  and 
approximately  30  degrees  in  the  cross- 
track  direction.  The  five  successive 
transmissions  (segments)  sweep  from 
port  to  starboard  with  minor  overlap, 
spanning  an  overall  cross-track  angular 
extent  of  about  140  degrees,  v  ith  tiny 
(<1  millisec)  gaps  between  the  pulses 
for  successive  30-degree  segments.  The 
total  duration  of  the  "ping",  including 
all  5  suc(  essive  segments,  varies  with 
water  depth  but  is  1  millisec  in  water 
depths  <500  m  (1640.5  ft)  and  10 
millisec  in  the  deepest  water.  For  each 
segment,  ping  dur.ition,  is  l/5th  of  these 
values  or  2' 5th  for  a  receiver  in  the 
overlap  area  enscmifietl  by  two  beam 
segments.  The  "ping"  interval  during 
RDT  operations  depends  on  water  depth 
and  varies  from  once  per  second  in  <500 
m  (1640  5  ft)  water  depth  to  once  per  15 
seconds  in  the  deepest  water. 

The  sub-bottom  profiler  is  normally 
operated  to  provide  information  about 
the  sedimentary  features  and  bottom 
topography  that  is  simultaneously  being 
mapped  by  the  Hvdrosweep  The  energy 
troin  the  sub-bottom  prohler  is  directed 
downward  by  a  3  5-kHz  transducer 
mounted  in  the  hull  of  the  Maurice 
Ewing  The  output  varies  with  water 
depth  from  50  watts  in  shallow  water  to 
800  watts  in  deep  water  Pulse  interval 
is  1  second  but  a  common  mode  of 
operation  is  to  broadcast  five  pulses  at 
1-s  intervals  followed  by  a  5-s  pause. 
Most  of  the  energy  in  the  sound  pulses 
emitted  b\  this  multi-beam  sonar  is  at 


mid-frequencies,  centered  at  3,5  kHz. 
The  beamwidth  is  approximately  30° 
and  is  directed  downward.  Maximum 
source  output  is  204  dB  re  1  pPa,  800 
watts,  while  nominal  source  output  is 
200  dB  re  1  |jPa.  500  watts.  Pulse 
duration  will  be  4,  2,  or  1  ms,  and  the 
bandwith  of  pulses  will  be  1.0  kHz,  0.5 
kHz,  or  0.25  kHz.  respectively. 

Along  the  two  selected  seismic  lines, 
data  will  first  be  acquired  using 
multibeam  sonar,  multichannel  seismic, 
and  sonobuoys.  A  total  of  96  sonobuoys 
will  be  available,  and  the  Ewing  system 
allows  two  sonobuoys  to  be  recorded  at 
any  time.  The  sonobuoy  profiles  will  be 
analyzed  during  the  MCS  shooting  and 
streamer  recovery  on  each  line.  The 
preliminarv  results  from  the  sonobuoy 
refraction  will  be  used  to  plan  the  OBH 
deployment  pattern  on  the  su!  sequent 
deep  refraction  survey.  Twenty  OBH's 
will  be  deployed  for  each  line. 

Additional  information  on  the  airgun 
arrays.  Atlas  Hvdrosweep.  and  sub- 
bottom  profiler  specifications  is 
contained  in  the  application,  which  is 
available  upon  request  {see  ADDRESSES). 

Description  of  Habitat  and  Marine 
Mammals  Affected  by  the  Activity 

A  detailed  description  of  the 
Northwest  Atlantic  Ocean  and  its 
a.^sociated  marine  mammals  can  be 
found  in  a  number  of  documents 
referenced  in  the  LDEO  application  as 
well  as  in  the  LDEO  application  itself, 
and  is  not  repeated  here.  Approximately 
32  species  of  cetaceans  may  be  found 
within  the  proposed  study  area  near 
Bermuda.  These  species  are  the  sperm 
whale  (Physeter  macrocephalus],  pygmy 
sperm  whale  (Kogia  breviceps).  dwarf 
sperm  whale  {Kogia  sima).  Cuvier's 
beaked  whale  [Ziphius  cavirostris), 
True's  beaked  whale  {Mesoplodon 
mirus).  Gervais'  beaked  whale 
(Mesoplodon  furopaeus),  Sowerby's 
beaked  whale  {Mesoplodon  bidens], 
Blainville's  beaked  whale  {Mesoplodon 
densirostris).  rough-toothed  dolphin 
{Steno  bredanensis],  bottlenose  dolphin 
{Tursiops  truncatus).  Pantropical 
spotted  dolphin  [Stenella  attenuata], 
Atlantic  spotted  dolphin  (Stenella 
frontalis),  spinner  dolphin  (Stenella 
longirostris).  clymene  dolphin  (Stenellc 
rlvmene).  striped  dolphin  (Stenella 
coeruleoalba),  short-beaked  common 
dolphin  (Delphinus  delphis),  Fra.ser's 
dolphin  (Lagenodelphis  hosei).  Atlantic 
white-sided  dolphin  (Lagenorhynchus 
acutiis).  Rissos  dolphin  (Grampus 
griseus).  melon-headed  whale 
(Peponocephala  electro),  pygmy  killer 
whale  (Feresa  attenuata).  false  killer 
whale  (Pseudorca  crassidens).  killer 
whale  (Orcinus  orca).  long-finned  pilot 
whale  (Globicepbala  melas),  short- 
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finned  pilot  whale  [Globicephala 
macrorhynchus),  North  Atlantic  right 
whale  [Eubalaena  glacialis),  humpback 
whale  (Megaptera  novaeangliae),  minke 
whale  [Balaenoptera  acutorostrata), 
Bryde's  whale  (Balaenoptera  edeni),  sei 
whale  (Balaenoptera  borealis),  fin  whale 
(Balaenoptera  physalus),  and  the  blue 
whale  (Balaenoptera  musculus). 
Another  three  species  are  known  to 
occur  just  outside  of  the  study  area  and 
are  not  likely  to  be  seen  within  the 
study  area  -  the  northern  bottlenose 
whale  (Hyperoodon  ampullatus  (not 
usually  found  south  of  Nova  Scotia)], 


the  white-beaked  dolphin 
(Lagenorhynchus  albirostris  (does  not 
normally  occur  south  of  Cape  Cod)),  and 
Eraser's  dolphin  (Lagenodelphis  hosei 
(usually  found  further  south)). 
Pinnipeds  are  unlikely  to  be  seen  in  the 
study  area  although  vagrants  of  grev 
(Halichoerus  grypus)  and  hooded 
(Cystophora  cristata)  seals  could  occur. 
Additional  information  on  most  of  these 
species  is  contained  in  Caretta  et  al. 
(2001,  2002)  which  is  available  at:  http:/ 
/www.nmfs.noaa.gov/prot    res/PH2/ 
Stock    Assessment    Program/ 
sars.html. 


Potential  Effects  on  Marine  Mammals 

The  sound  pressure  fields  for  the 
standard  and  augmented  20-gun  arrays 
have  been  modeled  by  LDEO.  in  relation 
to  distance  and  direction  from  the 
airguns.  As  determined  by  the  models, 
the  pressure  fields  are  similar  for  both 
the  8575  in3  and  the  11,000  inS  arrays. 
Table  1  in  the  application  (LDEO 
Bermuda  2003)  shows  the  maximum 
distances  from  both  20-airgun  arrav 
configurations  where  sound  levels  of 
>190.  180.  170.  and  160  dB  re  1  uPa 
(rms)  are  predicted  to  be  received: 


20~Airgun  Array 

Predicted  RMS  Radii 

in 

meters/ft 

190  dB 

180  dB 

170  dB                ! 

160  dB 

8575  in3 

11.000  in3  

275/902 
300/984 

900/2953 
925/3035 

2600/8531 
2900/9515 

9000/29,529 
9200/30,185 

An  earlier  notice  of  an  LDEO 
application  and  proposed  IHA  was 
published  in  the  Federal  Register  on 
April  14,  2003  (68  FR  17909).  That 
notice  described,  in  detail,  the 
characteristics  of  the  Ewing's  acoustic 
sources  and,  in  general,  the  anticipated 
effects  on  marine  mammals  including 
masking,  disturbance,  and  potential 
hearing  impairment  and  other  physical 
effects.  That  information  is  not  repeated 
here.  In  addition,  details  on  acoustic 
sources  from,  and  possible  effects  of,  the 
sub-bottom  profiler,  which  was  not  used 
in  the  project  described  in  the  April  14, 
2003,  notice,  were  described  on  July  28, 
2003  (68  FR  44294).  The  subject  LDEO 
Bermuda  application  also  provides 
information  on  what  is  known  about  the 
effects  on  marine  mammals  of  the  types 
of  seismic  operations  planned  by  LDEO. 

Estimates  of  Take  by  Harassment  for 
the  Bermuda  Cruise 

As  described  previously  (68  FR 
17909,  April  14  2003),  animals 
subjected  to  sound  levels  >160  dB  may 
alter  their  behavior  or  distribution,  and 
therefore  might  be  considered  to  be 
taken  by  Level  B  harassment.  However, 
the  160-dB  criterion  is  based  on  studies 
of  baleen  whales.  Odontocete  hearing  at 
low  frequencies  is  relatively  insensitive, 
and  dolphins  and  pilot  whales  generally 
appear  to  be  more  tolerant  nf  strong 
sounds  than  are  most  baleen  whales. 
Delphinidae  have  their  best  hearing  in 
the  higher  fi-equencies  and  are  unlikely 
to  be  as  sensitive  as  the  mysticete 
whales  to  the  low  frequency  of  the 
airgun  array.  Therefore,  they  are  less 
likely  to  experience  Level  B  harassment 
at  160  dB.  A  more  likely  threshold  for 
onset  of  Level  B  harassment  in  response 
to  seismic  sounds  is  at  about  170  dB. 


The  estimates  of  takes  by  harassment 
are  based  on  the  number  of  marine 
mammals  that  might  be  exposed  to 
sei.smic  sounds  >160  dB  re  1  ^Pa  (rms) 
by  operations  with  the  20-airgun  array 
planned  for  the  project.  Taken  from 
year-round  marine  mammal  density 
aerial  survey  data  that  has  been 
summarized  by  geographic  location  and 
calendar  season  (CETAP  1982),  LDEO 
used  densities  for  the  "Entire  Atlantic 
Stratum"  during  the  autumn  period  to 
estimate  the  numbers  of  marine 
mammals  that  are  likely  to  be  present  in 
the  proposed  survey  area  near  Bermuda. 
These  densities  are  probably 
overestimates  of  the  numbers  that  are 
likely  to  be  present,  because  much  of 
the  proposed  seismic  survey  area  is 
farther  from  shore,  in  greater  water 
depths,  and  in  generally  much  less 
productive  waters.  Because  the  CETAP 
(1982)  surveys  were  conducted  from  an 
airplane,  few  beaked  whales  were  seen 
or  identified,  and  densities  of  beaked 
whales  were  estimated  to  be  zero  during 
the  autumn  surveys.  More  than  likely 
there  are  small  numbers  of  beaked 
whales  in  the  proposed  survey  area 
throughout  the  year,  so  LDEO  used  the 
mean  density  for  the  entire  year  to 
estimate  the  densities  of  beaked  whales 
that  might  be  present. 

Except  for  beaked  whales,  LDEO  used 
its  best  estimate  of  density  to  compute 
a  best  estimate  of  the  number  of  marine 
mammals  that  may  be  exposed  to 
seismic  sounds>160  dB  re  1  >iPa  (rms) 
(NMFS'  current  criterion  for  onset  of 
Level  B  harassment).  The  best  density 
estimates  were  multiplied  by  the  linear 
extent  of  the  proposed  survey  (1200  km 
or  648  n.mi.  for  each  of  the  8575  and 
approximately  11,000  in3  arrays)  and  by 
twice  the  160-dB  safety  radius  around 


the  applicable  20-airgun  arrays  to 
estimate  the  "best  estimate"  of  the 
numbers  of  animals  of  each  species  that 
might  be  exposed  to  sound  levels  >160 
dB  re  1  |j.Pa  (rms)  during  the  proposed 
seismic  survey  program. 

Based  on  this  method,  Table  3  in  the 
LDEO  application  gives  the  best 
estimates,  as  well  as  maximum 
estimates,  of  densities  for  each  species 
or  species  group  of  marine  mammal  that 
might  be  exposed  to  received  levels 
>160  dB  re  1  ^Pa  (rms),  and  thus 
potentially  taken  by  Level  B  harassment 
during  seismic  surveys  in  the  proposed 
study  area  of  the  Northwest  Atlantic 
Ocean  near  Bermuda.  It  is  assumed  that 
the  20-airgun  array  would  be  used  for 
all  surveys  but  that  air  volume  would  be 
8575  in^  for  half  of  the  survey  and 
approximately  1 1 ,000  in '  for  half  of  the 
survey. 

Delphinidae  would  account  for  94 
percent  of  the  overall  estimate  for 
potential  taking  by  harassment  (i.e.. 
10,292  of  10.910).' with  .short-beaked 
conomon  dolphins  (3941)  and  pilot 
whales  (3345)  believed  to  account  ftjr 
about  71  percent  of  all  delphinids  in  the 
area  of  the  propo.sed  seismic  sur\'ey.  and 
with  smaller  numbers  of  bottlenose 
dolphins  (1871).  Risso's  dolphins  (858). 
and  striped  dolphins  (277)  accounting 
for  most  of  the  remaining  29  percent. 
While  there  is  no  agreement  regarding 
any  alternative  "take"  criterion  for 
dolphins  e.xposed  to  airgun  pulses,  if 
only  those  dolphins  exposed  to  >170  dB 
re  1  uPa  (rms)  were  to  be  affected 
sufficiently  to  be  considered  taken  by 
Le\'e]  B  harassment,  then  the  best 
estimate  for  common  dolphins  would  be 
1191  rather  than  3941  during  the 
Bermuda  Rise  cruise,  and  for  pilot 
whales  it  would  be  1011  instead  of 
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3345.  These  are  bast-ii  on  thf  prf'dictnd 
170-(1B  radius  around  tho  J()-airi'uii 
<irravs  (2600  m  or  8S:30  ft  for  the  8575 
in  '  arrav  and  2<KJ0  m  or  45 14  ft  for  the 
apprn\unatel\   1  1.000  \n'  arrav j,  and  art- 
(onsuirrf'd  to  \w  more  realistu  fstimat.'s 
of  the  number  of  these  species  th, it  m.iv 
be  disturbed   Therefore,  the  total 
number  of  animals  likely  to  be  harassed 
IS  i.onsiderabU  lower  than  the  10,910 
animais  that  LDFO  ha.s  estimated  in 
Table  H  iLDEO  Bermuda  2003). 

(^om-lusions-Effects  on  Cetaceans 

The  proposed  airgun  array 
Lonfigurations  are  larger  than  those  used 
in  manv  seismic  projects,  however,  shot 
intervals  are  longer  than  during  many 
surveys  and  so  marine  mammals  will  be 
exposed  to  fewer  seismic  pulses  than 
during  manv  other  similar  seismic 
survevs  The  pulse  interval  for  the  8575 
in "  gun  arrav  is  20  sec:onds  and  is  240 
seconds  for  the  i  1 .000  in  '  array. 

Strcmg  avoidance  reactions  by  several 
spec  ies  of  mvsticetes  to  seismic  vessels 
have  been  observed  at  ranges  up  to  6  to 
8  km  (3.2  to  4.3  n.mi.)  and  occasionally 
as  fiiras  20-30  km  (10.8-16.2  n.mi.) 
from  the  source  \essel.  Some  bowhead 
whales  avoided  waters  within  .iO  km 
(16.2  n.mi. )  of  the  seismic  operation. 
However,  reactions  at  such  long 
distances  appear  to  be  atypical  of  other 
spec:ie>  of  mvsticetes,  and  even  for 
bowheads  rnav  only  apply  durmi; 
migraticm. 

( Idontocete  reactions  to  seismic 
pulses,  or  at  least  those  of  dolphins,  are 
expected  to  extend  to  lesser  distances 
than  are  those  of  mvsticetes.  Odontocete 
low-frec]uencv  hearing  is  less  sensitive 
than  that  of  mysticetes,  and  dolphins 
are  often  seen  from  seismic  vessels.  In 
fact,  there  are  documented  instances  of 
dolphins  appr(jaching  active  seismic 
ve>;sels   However,  dolphins  as  well  as 
some  other  tvpes  of  odcmtocetes 
sometimes  show  avoidance  responses 
and/or  other  changes  in  behavior  when 
near  operating  seismic:  vessels. 

Taking  .ic:count  of  the  mitigation 
measure^,  that  are  planned,  effects  on 
ceta^^■.^ns  are  generallv  expected  to  be 
limited  to  avoidance  nf  the  area  arrnind 
the  seismic  operatum  dnd  short-term 
changes  in  behavicjr.  falling  within  the 
MMPA  definition  of 'Level  B 
harassment   ■  In  the  cases  of  mysticetes, 
these  reaf;tiuns  are  expected  to  involve 
small  numbers  of  individual  cetaceans. 
LDKCJ's  best  estimate  is  that  501  fin 
whales   or  1  1  percent  of  the  estimated 
North  Atlantic  fin  whale  population 
UWC  20031  will  be  exposed  to  sound 
levels  >160  (IB  re  1  ^iPa  (rmsl  and 
potentiallv  affected  during  the  proposcul 
cruise  near  Bermuda.  In  light  of  all  these 
factors,  these  potential  takings  by  Level 


B  harasMiii'iit  are  expec  ted  to  have  no 
more  than  a  negligible  impact  on  the 
atfecteci  spcHies  or  .stoc  k 

Larger  numbers  of  odontocetes  may  be 
aff^■(:ted  1)\  the  [iroposed  activities,  but 
the  population  M/.es  of  the  main  specic!s 
also  are  larger  and  the  numbers 
potentiallv  affected  are  small  relative  to 
the  population  sizes.  38  sperm  whales 
or  0  3  pen  '-nt  of  the  estim.ited  North 
Atlantic  sperm  vvhalt!  population  would 
receive  seismic  sounds  >160  dB. 
.Siniilarlv.  onlv  78  beaked  whales  from 
th-'  -'i  t)e<iked  whale  specie.s  mav  be 
aff(?cted  by  the;  proposed  activities.  This 
is  2.4  percent  of  the  estimated  total  of 
all  5  species  of  beaked  whales  (3196) 
that  in  !  ui  ,ili  'Ml;  the  northeast  coast  of 
the  L'.S   Becjuse  the  CHTAl'  [\W2] 
surveys  were  conduc  ted  frcjm  an 
airplane;,  few  beaked  \\  hales  were  seen, 
or  at  least  identified,  .uid  densities  of 
beaked  \\  tiales  were  estimated  to  hv  zero 
during  the  autumn  surveys.  However. 
LDEO  believes  there  are  probablv  small 
numh'Ts  lit  he, iked  vvh.iles  in  the 
proposed  sur\e',  area  throughout  the 
vear,  so  LDFO  used  the  mean  density  for 
the  entire  vear  to  estimate  the  densities 
of  beaked  whales  that  might  be  prescuit 
during  autumn.  Most  of  the  proposed 
seismic  si;rve\  artM  is  outside  cd  the 
area  for  ulm  ii  this  3196  estimate  was 
made,  and  onlv  a  very  small  part  of 
beaked  whale  habitat  in  the  North 
Atlantic  was  included  iii  the  estimate 
Thus  the  actual  estimate  is  more  than 
likelv  much  larger  than  319f).  and  the 
percentage  of  animals  that  might  receive 
seismic  sounds  >160  dB  during  the 
proposed  cruise  is  believc^d  to  be  less 
than  1  percent  of  the  tiv)6  estimated 
North  Atlantic  popul.ition  of  the  5 
species  of  beaked  whales 

The  best  estimate  of  the  tot.il  number 
of  common  dolphins,  pilot  whales, 
bottlenose  dolphins.  Risso's  dolphins 
and  stnpt^d  dolphins  that  might  be 
exposed  to  >160  dB  re  1  ^Pa  (rms)  in  the 
[iropost?d  survey  area  near  Bermuda  are 
tM41, 3345, 1871,  858  and  277, 
respectively.  Of  these,  about  1191,  1011, 
565,  259  and  84,  respectively  nnght  be 
exposed  to  >170  dB.  These  figures  are 
'-0  lto--l   1  percent  of  the  North 
Atlantic  population  estimates  ot  these 
species.  However,  the  actual  pcjpulation 
sizes  are  much  larger  than  the  estimates 
so  the  perc;cmtage  of  the  various 
populations  that  might  be  affc;c  ted  are 
ccmsiderablv  lower  than  the  <0.1  to  <1.1 
perc;ent  mentioned  above  Tht!  values 
based  on  the  >170  dB  cnt(»rion  are 
believed  to  be  a  more  ace  urate  estimate* 
of  the  number  potentiallv  affected. 

Mitigation  mt^asures  such  as 
c:ontroiled  speeti,  look-outs,  non- 
pursuit,  ramp-ups,  and  power-  and  shut- 
down prcjt:edures  whcMi  within  defined 


ranges  (See  Mitigation)  should  further 
reduce  short-term  reactions  to 
disturbance,  and  minimize  any  effects 
on  hearing  sensitivity. 

Conclusions-effects  on  Pinnipeds 

\'erv  few  if  any  pinnipeds  are 
expected  Ui  be  encountered  during  the 
proposed  seismic  sur\ey  near  Bermuda. 
However,  a  few  stray  hooded  and  grey 
seals  could  be  encountered.  The  best 
estimate  of  the  numbers  of  each  of  the 
more  common  (but  unlikely)  species 
that  might  be  taken  by  Level  B 
harassment  is  no  more  than  two  and  is 
most  likelv  zero.  If  is  estimated  that  a 
maximum  of  10  pinnipeds  (five  for  each 
species)  may  be  affected  by  the 
proposed  seismic  surveys.  None  of  the 
pinniped  species  is  considered 
endangered  or  vulnerable. 

No  pinnipeds  regularly  occur  in  the 
[imposed  survey  area  and  thus  none  are 
expected  to  be  encountered.  If 
pinnipeds  are  encountered,  the 
proposed  seismic:  activities  would  have, 
at  most,  a  short-term  effect  on  their 
behavior  and  no  long-term  impacts  on 
individual  seals  or  their  populations. 
Responses  of  pinnipeds  to  acoustic 
disturbance  are  variable,  but  usually 
quite  limited.  Effects  are  expected  to  be 
limit(!cl  to  short-term  and  localized 
behavioral  changes  falling  within  the 
MMPA  definition  of  Level  B 
harassment.  Taking  these  factors  into 
ac:count.  impacts  are  expected  to  be  no 
more  than  negligible. 

Mitigation 

For  the  proposed  seismic  operations 
in  the  Bermuda  Rise  area  in  2003.  LDEO 
will  use  a  20-airgun  array.  The  airguns 
comprising  these  arrays  will  be  spread 
out  horizontally,  so  that  the  energy  from 
the  arrays  will  be  directed  mostly 
downward. 

The  sound  pressure  fields  have  been 
modeled  by  LDEO  in  relation  to 
distance  and  direction  fiom  the 
standard  and  augmented  20-gun  array 
as  shown  in  Figures  5  and  6. 
respectively  (LDEO  Bermuda  2003). 
Since  the  sound  pressure  fields  around 
both  configuraticms  of  the  20-gun  array 
are  similar,  the  marine  mammal  safety 
radii  for  the  augmented  20-gun  array 
will  be  used  for  the  duration  of  the 
cruise.  The  radius  around  the 
augmented  20— gun  array  where  ihe 
received  level  would  be  180  dB  re  1  )j.Pa 
(rms)  (the  level  for  onset  of  Level  A 
harassment  applicable  to  cetaceans)  is 
estimated  as  925  m  (3035  ft).  The  radius 
around  the  augmented  20-gun  array 
where  the  received  level  would  be  190 
dB  re  1  |iPa  (rms),  (the  level  for  onset 
of  Level  A  harassment  applicable  to 
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pinnipeds),  is  estimated  as  300  m  (984 

ft). 

Vessel-based  observers  will  monitor 
marine  mammals  in  the  vicinity  of  the 
arrays.  LJDEO  proposes  to  power-down 
the  seismic  source  if  marine  mammals 
are  observed  within  the  proposed  safety 
radii.  Also,  LDEO  proposes  to  use  a 
ramp-up  procediu-e  when  commencing 
operations  using  the  20-gun  array. 
Ramp-up  will  begin  with  the  smallest 
gun  in  the  array  (80  in^  for  the  standard 
array  and  145  in^  for  the  augmented 
array),  and  guns  will  be  added  in  a 
sequence  such  that  the  source  level  of 
the  array  will  increase  at  a  rate  no 
greater  than  6  dB  per  5-minute  period 
over  a  total  duration  of  about  25 
minutes.  Please  refer  to  LDEO's 
application  for  more  detailed 
information  about  the  mitigation 
measures  that  are  an  integral  part  of  the 
planned  activity. 

Operational  Mitigation 

The  directional  nature  of  the  airgun 
array  to  be  used  in  this  project  is  an 
important  mitigating  factor,  resulting  in 
lower  sound  levels  at  any  given 
horizontal  distance  than  would  be 
expected  at  that  distance  if  the  soxut;e 
were  omnidirectional  with  the  stated 
nominal  source  level.  Because  the  actual 
seismic  source  is  a  distributed  soiuid 
source  rather  than  a  single  point  source, 
the  highest  sound  levels  measurable  at 
any  location  in  the  water  will  be  less 
than  the  nominal  source  level. 

Proposed  Safety  Radii 

Received  sound  levels  have  been 
modeled  for  the  20-gun  array.  Based  on 
the  modeling,  estimates  of  the  190-,  180- 
,  170-,  and  160-dB  re  1  uPa  (rms) 
distances  (safety  radii)  for  these  arrays 
have  been  provided  previously  in  this 
document. 

Airgun  operations  will  be  suspended 
immediately  when  cetaceans  are  seen 
within  or  about  to  enter  the  appropriate 
180-dB  (rms)  radius,  or  if  pinnipeds  are 
seen  within  or  about  to  enter  the  190- 
dB  (rms)  radius.  These  180-  and  190-dB 
criteria  are  consistent  with  guidelines 
listed  for  cetaceans  and  pinnipeds  by 
NMFS  (2000)  and  other  guidance  by 
NMFS.  A  calibration  study  was 
conducted  prior  to  these  surveys  to 
determine  the  actual  radii 
corresponding  to  each  sound  level. 
These  actual  radii  will  be  implemented 
■for  this  study.  Until  then,  or  if  those 
measurements  appear  defective,  LDEO 
will  use  a  precautionary  1.5  times  the 
modeled  180-dB  (cetaceans)  and  190- 
dB  (pinnipeds)  radii  predicted  by  the 
model  as  the  safety  radii. 


Mitigation  During  Operations 

The  following  mitigation  measures,  as 
well  as  marine  mammal  monitoring, 
will  be  adopted  during  the  proposed 
seismic  sim^ey  program,  provided  that 
doing  so  will  not  compromise 
operational  safety  requirements:  (1) 
Speed  or  course  alteration;  (2)  power- 
down  procedures;  (3)  shut-down 
procedures;  and  (4)  ramp-up 
procediu-es.  e 

Course  Alteration 

If  a  marine  mammal  is  detected 
outside  the  safety  radius  and,  based  on 
its  position  and  the  relative  motion,  is 
likely  to  enter  the  safety  radius,  the 
vessel's  speed  and/or  direct  course  will 
be  changed  in  a  manner  that  also 
minimizes  the  effect  to  the  planned 
science  objectives.  The  marine  mammal 
activities  and  movements  relative  to  the 
seismic  vessel  will  be  closely  monitored 
to  ensure  that  the  marine  mammal  does 
not  approach  vdthin  the  safety  radius.  If 
the  mammal  appears  likely  to  enter  the 
safey  radius,  further  mitigative  actions 
will  be  taken,  i.e.,  either  further  course 
alterations  or  power-down  of  the 
airguns. 

Power-down  and  Shut-down 
Procedures 

If  a  marine  mammal  is  detected 
outside  the  safety  radius  but  is  likely  to 
enter  the  safety  radius,  and  if  the 
vessel's  course  and/ or  speed  cannot  be 
changed  to  avoid  having  the  marine 
mammal  enter  the  safety  radius,  the 
airguns  will  be  powered-down  before 
the  mammal  is  within  the  safety  radius. 
Likewise,  if  a  manunal  is  already  within 
the  safety  zone  when  first  detected,  the 
airgixns  will  be  powered-down 
immediately.  A  power-dowoi  involves 
decreasing  the  number  of  airgiuis  in  use 
such  that  the  radius  of  the  180-dB  zone 
is  decreased  to  the  extent  that  marine 
mammals  are  not  in  the  safety  radii.  A 
power-down  may  also  occur  when  the 
vessel  is  moving  from  one  seismic  line 
to  another. 

For  the  power-down  procedure,  one 
airgun  (either  80  or  145  in^)  will  be 
operated  during  the  interruption  of 
seismic  survey.  Airgun  activity  (after 
both  power-down  and  shut-down 
procedures)  will  not  resume  until  the 
marine  mammal  has  cleared  the  safety 
radii.  The  animal  has  cleared  the  safety 
radii  if  it  is  visually  observed  to  have 
left  the  safety  radii,  or  if  it  has  not  been 
seen  within  the  radii  for  15  min  (small 
odontocetes  and  pirmipeds)  or  30  min 
(mysticetes  and  large  odontocetes. 
including  sperm,  pygmy  sperm,  dwarf 
sperm,  and  beaked  whales). 

If  a  cetacean  is  detected  close  to  the 
airgun  array  during  a  power-down, 


modeled  safety  radii  for  a  single  gun 
will  be  maintained.  If  the  standard  20- 
gun  array  is  used,  the  single  gun  that 
will  be  firing  is  80  in ',  and  for  the 
augmented  array,  it  is  145  in^.  The 
safety  radii  for  the  larger  145  in  *  gun 
will  be  used  for  mitigation  purposes. 
Since  no  calibrations  have  been  done  to 
confirm  the  modeled  safety  radii  for  this 
single  gun,  conservative  (1.5  times  the 
safety  radius)  radii  will  be  used:  48  m 
or  158  ft  (the  conservative  radius  is  72 
m  or  236  ft)  for  cetaceans,  and  17  m  or 
56  ft  (the  conserx'ative  radius  is  26  m  or 
85  ft)  for  pinnipeds.  If  a  marine  mammal 
is  seen  within  the  appropriate  safety 
radius  of  the  array  while  the  guns  are 
powered-dovvTi.  airgun  operations  will 
be  shut-down.  Airgun  operations  will 
not  resume  until  the  marine  mammal  is 
outside  the  safety  radius. 

Ramp-up  Procedure 

A  "ramp-up"  procedure  will  be 
followed  when  the  airgun  array  begins 
operating  after  a  specified-duration 
period  without  airgun  operations.  Under 
normal  operational  conditions  (vessel 
speed  of  about  4  knots  or  7.4  km/hr),  the 
Maurice  Ewing  would  travel  900  m 
(3117  ft)  in  about  8  minutes  and  a  ramp- 
up  would  be  required  after  a  power- 
down  or  shut-down  period  lasting  8 
minutes  or  longer  if  the  Ewing  tows  a 
20-airgun  array.  Based  on  the  same 
calculation,  a  ramp-up  procedure  would 
be  required  after  a  6  minute  period  if  the 
speed  of  the  source  vessel  was  5  knots. 
During  the  ramp-up  procedures,  the 
safety  zone  for  the  full-gun  array  will  be 
maintained. 

If  the  airguns  are  started  up  at  night, 
two  marine  mammal  obser\'ers  will 
monitor  for  marine  mammals  near  the 
source  vessel  for  30  minutes  prior  to 
start  up  of  airgun  operations  and  during 
the  subsequent  ramp-up  procedures.  If 
the  safety  radius  has  not  been  visible  for 
that  30  minute  period  (e.g.,  during 
darkness  or  fog),  ramp-up  will  not 
commence  unless  at  least  one  airgun 
was  operating  during  the  interruption  of 
seismic  survey  operations. 

Monitoring  and  Reporting 

LDEO  proposes  to  conduct  marine 
mammal  monitoring  of  its  2003  seismic 
program  near  Bermuda  in  order  to 
satisf\'  the  anticipated  requirements  of 
the  IHA. 
Vessel-based  Visual  Monitoring 
At  least  two  vessel-based  observers 
dedicated  to  marine  mammal 
observations  will  be  stationed  aboard 
LDEO's  seismic  survey  vessel  for  the 
seismic  sun'ey  near  Bermuda.  At  least 
one  experienced  marine  mammal 
observer  will  be  on  duty  aboard  the 
seismic  vessel,  and  observers  will  be 


Federal  Register /Vol.  68.  No.  196 /Thursday.  October  9.  2003  /  Notirfi.s 


fiR.11  'i 


58314 


Federal  Register' Vol.  68,  No.  196 /Thursday.  October  9,  2003 /Notices 


appointed  by  LDEO  with  NMFS 
concurrence  Observers  will  be  on  duty 
in  shifts  of  duration  no  longer  than  4 
hours   I'se  of  two  simultaneous 
i)bser\ers  will  increase  the  proportion  of 
thp  marine  mammals  present  near  ^h^' 
source  vessel  that  ar<^  detec  ted. 

It  IS  proposed  that  one  or  two  marine 
mammal  observers  aboard  the  seismic 
vessel  will  search  for  and  observe 
marine  mammals  whenever  seismic 
operations  are  in  progress  during 
daviight  hours,  and  if  feasible, 
observations  will  also  be  made  during 
periods  without  seismic  activity.  Two 
observers  will  monitor  for  mcU"ine 
mammals  near  the  seismic  source  vessel 
for  at  least  30  minutes  prior  to  and 
during  all  daviight  airgun  opfrations 
including  ramp-ups.  aftt-r  an  extended 
shut-down,  and  during  any  nighitiini" 
startups  of  the  airguns  Airgun 
operations  will  be  suspended  when 
marine  mammals  are  observed  within. 
or  about  to  enter,  designated  saftty 
radii,  where  there  is  a  possibility  of 
Level  .A  harassment  Observers  will  not 
be  on  dutv  during  ongoing  seismic 
operations  at  night:  bridge  personnel 
will  watch  for  marine  mammals  during 
this  period  and  will  t:all  for  th^'  airguns 
to  be  powered-down  if  mannt;  mammals 
are  observed  in  or  about  to  enter  the 
safetv  radii.  At  least  one  marine 
rnam.mal  observer  will  be  on  "standby" 
at  night,  in  case  bridge  personnel  see  a 
marine  mammal.  An  image-intensifier 
night-vision  device  (NV'D)  will  be 
available  for  use  at  night.  Kamp-up  will 
not  occur  if  the  safety  radius  has  not 
been  visible  for  at  least  30  min  prior  to 
the  start  of  operations  in  either  daviight 
or  nighttime  The  30-minute 
observation  period  is  onlv  required 
prior  to  ciimmencing  seismic  operations 
following  a  shut-down  of  the  20-gun 
arra\'  for  more  than  1  hour  After  30 
minutf's  of  observatitin.  the  ramp-up 
procedure  will  be  followed. 

The  R/\'  Shiunre  Evving  is  a  suitable 
platform  for  marine'  mammal 
observations  Observers  will  watch  for 
marine  mammals  from  the  highest 
prat  tical  vantagepoint  on  the  vessel, 
which  is  either  the  bridge  or  the  flying 
bridge  The  observer's  eve  level  will  be 
approximatf'lv  11  m  (36  ft)  above  sea 
level  when  stationed  on  the  bridge, 
allowing  for  good  visibilitv  within  a 
JIO   ar(  for  each  observer  If  observers 
are  stationed  on  the  flving  bridge,  the 
eve  level  wdl  be  14.4  rn  (47  J  ft f  above 
sea  level.  The  proposed  monitoring  plan 
is  summarizt^'d  latt-r  in  this  document 
The  obst'r\eris)  will  svstematii  alK  si  ,iii 
the  area  around  the  vessel  with  7  X  50 
Fujinon  reticle  binoculars  or  with  the 
nakt'd  eye  during  the  daytime.  At  night, 
night  vision  equipment  will  be  available 


(ITT  P'nOU  Series  Generation  3  binocular 
image  intensifier  or  equivalent).  Laser 
rangefinding  binot  ulars  (Leica  LRF  1200 
laser  rangefinder  or  etjuivalent)  will  be 
available  to  assist  with  distance 
estimation.  If  a  marine  mammal  is  seen 
well  outside  the  safetv  radius,  the  vessel 
mav  be  maneuvered  to  avoid  having  the 
mammal  come  within  the  safety  radius 
(see  Mitigation)  When  mammals  are 
dettii  ted  within  or  about  to  enter  the 
designated  safetv  radii.  th>'  airguns  will 
be  powered-down  immediately.  The 
observer(s)  will  '.-ontinue  to  maintain 
watch  to  determine  when  the  animal  is 
outside  the  safetv  radius  Airgun 
operations  will  not  resume  until  the 
animal  is  outside  the  safety  radius  or 
until  the  specified  intervals  (1.5  or  30 
mini  h.ne  passed  without  a  re-sighting. 

Rf^pnrtinii 

The  \essel-based  monitoring  will 
providf  data  reipiireil  to  estimate  the 
numbers  of  marine  mammals  exposed  to 
various  received  sound  levels,  to 
document  anv  apparent  disturbance 
reactions,  and  thus  to  estimate  the 
numbers  of  m.immals  [lotentiallv  taken 
b\  Level  B  harassment   It  will  also 
providf  the  information  needed  in  order 
til  shut  down  the  airguns  at  times  when 
m.immals  are  present  in  or  near  the 
safety  zone.  When  a  mammal  sighting  ij 
made,  the  following  information  about 
the  sighting  will  be  r:'c;orded:  ( 1 ) 
Species,  group  size,  age/sizt'/sex 
categories  (if  lieterminabh;),  behavior 
when  first  sighted  and  after  initial 
sighting,  heading  (if  consistent),  hearing 
and  distance  from  seismii   vessel. 
sighting  cue,  apparent  reaction  to 
seismic  vessel  (eg,  n(me.  avoidance, 
.ipproach.  paralleling,  etc.),  and 
(M'havioral  pace;  and  (2)  time,  location, 
heading,  speed,  activity  of  the  vessel 
(shooting  or  not),  sea  state,  visibility, 
(loud  cover,  and  sun  glare.  The  data 
listed  under  (2)  will  also  be  recorded  at 
the  start  and  end  of  each  ohservation 
watch  and  during  .i  watc:h,  whenever 
there  is  a  change  in  one  or  more  of  the 
variables. 

.Ml  mammal  observations  and  airgun 
>luitdowiis  will  be  recorded  in  a 
st,iiidardi/.ed  format.  Data  will  be 
entered  into  .i  i  iistoiii  d.itabase  using  a 
laptop  coni|iiiter  when  observers  are  off- 
dutv  The  au  up.k  \  of  the  data  entry  vvill 
be  verified  bv  i  nin[uiterized  validitv 
data  checks  ,is  the  data  are  entered  and 
b\  subseiiuent  manual  che<.k!ng  of  the 
database.  These  procedures  will  allow 
initiril  summaries  nf  dat.i  to  be  prepared 
during  and  sliortK  after  the  lield 
program,  and  will  fac  ilitate  transfer  of 
the  data  to  statistic  al.  graphical  or  other 
programs  for  further  processing  and 
archiving 


Results  from  the  vessel-based 
observations  will  provide  (1)  the  basis 
for  real-time  mitigation  (airgun  power- 
down);  (2)  information  needed  to 
estimate  the  number  of  marine 
mammals  potentially  taken  by 
harassment,  which  must  be  reported  to 
NMFS;  (3)  data  on  the  occurrence, 
distribution,  and  activities  of  marine 
mammals  in  the  area  where  the  seismic 
study  is  conducted;  (4)  information  to 
compare  the  distance  and  distribution  of 
marine  mammals  relative  to  the  source 
vessel  at  times  with  and  without  seismic 
activity;  and  (5)  data  on  the  behavior 
and  movement  patterns  of  marine 
mammals  seen  at  times  with  and 
without  seismic  activity. 

A  report  will  be  submitted  to  NMFS 
within  90  days  after  the  end  of  the 
seismic  program  in  the  Bermuda  Rise 
area.  The  end  of  the  seismic  program  is 
predicted  to  occur  on  or  about 
December  9,  2003.  The  report  will 
describe  the  operations  that  were 
conducted  and  the  marine  mammals 
that  were  detected  near  the  operations, 
and  will  be  submitted  to  NMFS, 
providing  full  documentation  of 
methods,  results,  and  interpretation 
pertaining  to  all  monitoring  tasks.  The 
90-dav  report  will  summarize  the  dates 
and  locations  of  seismic  operations, 
sound  measurement  data,  marine 
mammal  sightings  (dates,  times, 
locations,  activities,  associated  seismic 
survey  activities),  and  estimates  of  the 
amount  and  nature  of  potential  "take" 
of  marine  mammals  by  harassment  or  in 
other  ways.  The  draft  report  will  be 
considered  the  final  report  unless 
comments  and  suggestions  are  provided 
by  NMFS  within  60  days  of  its  receipt 
of  the  draft  report. 

Endangered  Species  Act  (ESA) 

Under  section  7  of  the  ESA.  NMFS 
has  begun  consultation  on  the  proposed 
issuance  of  an  IHA  under  section 
101(a)(5)(D)  of  the  MMPA  for  this 
activitv.  Consultation  will  be  concluded 
prior  to  the  issuance  of  an  IHA. 

National  Environmental  Policy  Act 
(NEPA) 

The  National  Science  Foundation  has 
prepared  an  EA  for  the  Bermuda  Rise 
survev  NMFS  is  reviewing  this  EA  and 
will  either  adopt  it  or  prepare  its  own 
NEPA  dofiument  before  making  a 
determination  on  the  issuance  of  an 
IHA.  A  copy  of  the  NSF  EA  for  this 
activitv  is  available  upon  request  (see 
ADDRESSES) 

Preliminary  Conclusions 

NMFS  has  preliminarily  determined 
that  the  impact  of  conducting  a  seismic 
survey  program  in  the  Bermuda  Rise 
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portion  of  the  Northwest  Atlantic  Ocean 
will  result,  at  worst,  in  a  temporary 
modification  in  behavior  by  certain 
species  of  marine  mammals.  This 
activity  is  expected  to  result  in  no  more 
than  a  negligible  impact  on  the  affected 
species. 

While  the  number  of  potential 
incidental  harassment  takes  will  depend 
on  the  distribution  and  abundance  of 
marine  manunals  in  the  vicinity  of  the 
survey  activity,  the  number  of  potential 
harassment  takings  is  estimated  to  be 
small.  In  addition,  no  take  by  injury 
and/or  death  is  anticipated,  and  the 
potential  for  temporary  or  permanent 
hearing  impairment  is  low  euid  will  be 
avoided  through  the  incorporation  of 
the  mitigation  measures  mentioned  in 
this  document.  In  addition,  the 
proposed  seismic  program  will  not  take 
place  in  or  near  subsistence  hunting 
areas. 

Proposed  Authorization 

NMFS  proposes  to  issue  an  IHA  to 
LDEO  for  conducting  a  seismic  survey 
program  in  the  Bermuda  Rise  portion  of 
the  Northwest  Atlantic  Ocean,  provided 
the  proposed  mitigation,  monitoring, 
and  reporting  requirements  are 
incorporated.  NMFS  has  preliminarily 
determined  that  the  proposed  activity 
would  result  in  the  harassment  of  small 
numbers  of  marine  mammals;  would 
have  no  more  than  a  negligible  impact 
on  the  affected  marine  mammal  stocks; 
and  would  not  have  an  unmitigable 
adverse  impact  on  the  availability  of 
stocks  for  subsistence  uses. 

Information  Solicited 

NMFS  requests  interested  persons  to 
submit  comments  and  information 
concerning  this  request  (see  ADDRESSES). 

Dated:  October  3,  2003. 
Laurie  K.  Allen, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-25639  Filed  10-08-03;  8:45  am] 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

[I.D.  100603A] 

North  Pacific  Fishery  Management 
Council;  Notice  of  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Meeting  of  the  North  Pacific 

Fishery  Management  Council's  Scallop 

Plan  Team. 


SUMMARY:  The  Scallop  Plan  Team  will 
meet  October  29-30,  2003,  at  the  NMFS 
Sustainable  Fisheries  Conference  Room 
in  Juneau,  AK.  You  may  call  in  on  the 
conference  line  at  907-586-7977. 

DATES:  The  meeting  will  meet  on 
October  29-30,  2003,  9  a.m.  to  5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  NMFS,  709  W  9th  Avenue.  Juneau, 
AK  99801. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diana  Stram,  Council  staff.  Phone:  907- 
271-2809. 

SUPPLEMENTARY  INFORMATION:  Agenda  - 
(1)  Membership  and  Officers  (2)  Draft 
Terms  of  Reference  for  Scallop  Plan 
Team  (3)  Review  Status  of  Stocks  and 
Stock  Assessment  and  Fishery 
Evaluation  report  (4)  Discuss  updating 
the  Scallop  Fishery  Memagement  Plan 
(5)  Update  on  Alaska  Board  of  Fisheries 
regulation  changes  from  the  2003 
meeting  (6)  New  Business. 

Although  other  non-emergency  issue 
not  on  the  agenda  may  come  before  the 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  those  issues 
may  not  be  the  subject  of  formal  action 
during  this  meeting.  Actions  of  the 
Council  will  be  restricted  to  those  isfjHKs 
specifically  identified  in  the  agenda  and 
any  issues  arising  after  publication  of 
this  notice  that  require  emergency 
action  under  Section  305(c)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  been  informed  of  the 
Council's  intent  to  take  action  to 
address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Gail  Bendixen  at 
907-271-2809  at  least  7  working  days 
prior  to  the  meeting  date. 

Dated:  October  06,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-25642  Filed  10-8-03;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  100303A] 

South  Atlantic  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Joint  meeting  of  the  South 

Atlantic  Council's  Habitat  Advisory 

Panel  and  Coral  Advisory  Panel  (AP). 

SUMMARY:  The  South  Atlantic  Fisher>' 
Management  Council  (Council)  will 
hold  a  joint  meeting  of  its  Habitat  AP 
and  Coral  AP  to  further  the  Council's 
integrated  process  to  update  Essential 
Fish  Habitat  information  and  consider 
ecosystem-based  management  through 
the  development  of  a  Fishen,'  Ecosystem 
Plan  for  the  South  Atlantic  Region. 
DATES:  The  joint  meeting  will  take  place 
October  22  and  23,  2003. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Town  and  Countr\-  Inn.  2008 
Savannah  Highway.  Charleston.  SC, 
29407;  phone:  800^334-6660  or  843- 
571-1000. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Iverson.  Public  Information  Officer. 
South  Atlantic  Fisher\'  Management 
Council.  One  Southpark  Circle,  Suite 
306,  Charleston.  S.C,  29407;  phone 
843-571-4366  or  866-SAFMC-lO;  FAX 
843-769-4520. 

SUPPLEMENTARY  INFORMATION:  Meeting 
participants  will  meet  from  1  until  5 
p.m.  on  October  22.  2003,  and  again 
from  8:30  a.m.  until  5  p.m.  on  October 
23,  2003.  Items  for  discussion  at  the 
joint  meeting  include:  (1)  a  summan,-  of 
the  workshop  process  to  facilitate 
revision  of  Essential  Fish  Habitat  (EFH) 
and  EFH  Habitat  Areas  of  Particular 
Concern  (EFH-HAPC)  designations  and 
development  of  a  South  Atlantic  Fishery 
Ecosystem  Plan;  (2)  deepwater  coral 
habitat  research  and  protection;  (3) 
habitat  policy  statement  review  and 
development;  (4)  review  of  regulations 
protecting  EFH  and  any  remaining 
fishing  and  non-fishing  activities 
impacting  habitat;  and  (5)  research  and 
monitoring  needs  to  refine  the 
,  designation  and  protection  of  EFH  and 
EFH-HAPCs  and  to  support  ecosystem- 
based  management. 

Although  non-emergency  issues  not 
contained  in  this  notice  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
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listt'd  111  this  notice  and  any  issues 

arising  after  publication  of  this  notice 
that  rf>quirv!  cnierHfiicv  a<  tion  under 
settion  ,iL)S(t.)  (if  the  Ma^uusun-Stevens 
Fishery  C".onser\  itmn  and  Management 
Alt,  pniviiied  the  pubiu  iias  been 
notified  of  the  Councils  intent  to  lake 
final  actions  to  address  su(  h 
emergencies 

Special  Accommodations 

These  meeting.-,  are  phvsically 
accessible  to  people  with  disabilities. 
Requests  for  si^n  lant^u.JU*' 
inteiprf'tatKm  or  oth*'r  auxiliary  aids 
shouki  be  directed  to  the  Council  office 
(see  ADDRESSES)  bv  ( )(  tuber  J  1,2003. 

Dalt'fi   ()(  u.tHT  II  <   J(JO.i 
Richard  W.  Surdi, 

Ai  tiitii  Dm'ctnr  ()ftice  of  Sustainable 
f  ;s/tt/('s.  S'atHinal  Marine  Fisheries  Service. 
|FR  Doc.  03-25557  Filed  10-8-03;  8:45  ami 

BILLING  COO€  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  THE  INTERIOR 

U.S.  Fish  and  Wildlife  Service 
[I.D.  082803] 

Marine  Mammals  and  Endangered 
Species;  National  Marine  Fisheries 
Service  File  Nos.  764-1703,  103S-1693, 
and  116-1691;  U.S.  Fish  and  Wildlife 
Service  File  Nos.  PRT-068532.  PRT- 
064776,  and  PRT-062475 

AGENCIES:  National  Marine  Fisheries 
,Ser\ice  (N'MFS),  National  Oceanic  and 
Atmospheric  Administration  (N(JAA). 
Commerce;  U.S.  Fish  and  Wildlife 
Service  (FVVS),  Interior 
ACTION:  Receipt  of  applications  for 
permits  from  NMFS  and  FWS. 


SUMMARY:  .Notice  is  hereby  given  that 

the  following  applicants  have  applied  in 
due  form  tor  permits  from  .NNiFS  and 
FWS  to  take  parts  from  species  of 
marine  mammals  for  purposes  of 
scientific  research:  {\]  The  Naticmal 
Museum  of  Natural  Historw  Department 
of  Systematic  Biology.  MRt;  108,  P.O. 
Bo.x'.37012,  Washington,  D.C.  20013- 
7012  (File  No.  7fi4-170.f/PRT -068532, 
("harb's  Potter,  Principal  Investigator 
(PI));  (2)  Darla  Rae  Eualt.  USDA.  APHIS, 
National  Veterinary  Services 
Laboratories.  1800  Dayton  Road.  Ames, 
Iowa  .50010  (File  No.  1038-16')  VPRT- 
064776);  and  (3)  Sea  World.  Inc  ,  7007 
Sea  World  Drive,  Orlando.  Florida 
32821  (File  No.  1 16-1691  PRT-062475. 
Dt  Todtl  Robeck,  PI). 


DATES:  Written  or  telefa.ved  comments 
must  be  rec:eived  on  or  before  November 
10   200.) 

ADDRESSES:  The  ajiplication  requests 
and  related  documents  are  available  for 
review  upon  written  retjuest  or  bv 
appointment  in  the  following  offic:e(s): 
see  SUPPLEMENTARY  INFORMATION 

Written  comments  or  requests  for  a 
publit:  hearing  on  these  requests  should 
be  submitted  to  the  ('hief,  Permits, 
Cnns.'r\(ition  and  KdiK.ation  Division. 
F.  PRl .  Offii  e  of  Protected  Resources, 
NMFS,  l.n.')  F.ist-West  Highway.  Room 
13705,  Silver  Spring,  MD  20910  Tho.se 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  partic  iilar  amendn.ent 
reque^t  wuuld  be  .ippropriate. 

(Comments  ma\  .ilso  be  submitted  by 
facsimile  ,it  (.n)l  )71.1-().<76,  provided 
the  f.K  simile  IS  I  onfirmed  bv  hard  (opv 
submitted  b\  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period    IMease  note  that 
comments  will  not  be  accepted  by  e- 
iiiail  or  other  elei.tronu   media, 
FOR  FURTHER  INFORMATION  CONTACT: 
[t'linifer  Skidniore.  \m\  Sloan,  or  Ruth 
lohnson  (.(01)71  i-2289  or  email: 
lennifer  Skidmore-a'noda  gov  or 
Amy.Sloan«Jnoaa.gov. 
Ruth  fohiison*'?iio<i.i  gov 

SUPPLEMENTARY  INFORMATION:  The 

sub|e(  t  permits  are  refpiested  under  the 
oithoritN  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
IMMPA,  16  U.S.C.  1361  etseq].  the 
Regulation.s  no\  erning  the  Taking  and 
Importing  of  .Marine  Mammals  (50  (IFR 
parts  18  and  216).  the  Fur  Seal  Act  of 
1966,  as  amended  (16  U.S.C.  1151  et 
seq.).  the  Kndangeied  Species  Act  of 
1973.  as  amended  (FSA:  16  U.S.C   1531 
et  seq).  and  the  regulations  g(jverning 
the  taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  parts  17  and  222-226). 

The  National  Museum  of  Natural 
History  (File  No.  764-1703/PRT- 
068532)  requests  a  permit  to  salvage. 
collect,  impf)rt/e\port.  .inalvze  samples, 
carcasses,  hard  and  soft  parts  taken  from 
pinnipeds,  sirenians,  sea  and  marine 
otters,  and  ceta(  eans  to  obtain 
information  about  the  biology  and  life 
history  of  marine  mammals  and  the  role 
they  pla\'  in  the  em  ironment. 
.AdditioiialK    sam[)les  v\  ill  be  archived 
and  (  urated  ,it  the  Natural  History 
Museum.  .No  li\e  animal  takes  are 
requested.  A  permit  is  requested  for  a 
period  of  five  years. 

Darla  Fwalt  (File  No.  1038-1693/ 
PR  r-064776)  requests  authorization  to 
rei:eive  from  Canada  tissue  samples 
taken  from  legally  harvested  beluga 
whales  (Delphinapterus  leuc;as). 


narwhals  (Monodon  monoceros),  walrus 
(Odobenus  rosmarus)  and  ringed  seals 
(Phoca  hispida).  Tissues  to  be  imported 
include  blood,  lymph  nodes,  lungs  and 
reproductive  organs.  These  samples  will 
be  utilized  in  brucellosis  research 
investigating  the  presence  of  Brucella  in 
subsistence  harvested  marine  mammals. 
The  applicant  is  requesting  a  five  year 
permit. 

Sea  World,  Inc.  (File  No.  116-1691/ 
PRT-062475)  requests  authorization  to 
collect,  receive,  import,  and  export  an 
unlimited  number  of  pinniped  and 
cetacean  specimens  including  but  not 
limited  to  reproductive  cells  and  organs, 
urine,  feces,  saliva,  ocular  secretions, 
and  whole  blood  taken  from  dead  or 
captive  individuals  to  study 
reproductive  physiology,  including 
endocrinology,  gamete  biology,  and 
crvophvsiology.  Specimens  may  be 
collected  under  the  following 
circumstances  for  dead  animals:  directly 
taken  in  fisheries  for  such  animals,  in 
countries  or  situations  where  such 
activity  is  permitted;  killed  incidental  to 
fishing  or  other  operations;  found  dead 
at  sea  or  beached;  or  that  died  of  natural 
causes.  For  captive  animals,  specimens 
may  be  collected  from  animals  that  are 
being  housed  in  countries  or  situations 
where  such  activity  is  legal  and  from 
animals  that  have  been  behaviorally 
cimditioned  for  specimen  donation  as 
part  of  routine  husbandry  procedures. 
Specimens  may  be  taken  at  anytime  of 
the  vear  and  in  all  areas  worldwide 
where  pinnipeds  and  cetaceans  are 
found.  The  requested  duration  of  the 
permit  is  five  years. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  Pt  seq.).  an  initial 
determination  has  been  made  that  the 
activities  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Documents  may  be  reviewed  in  the 
following  locations: 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway.  Room 
13705,  Silver  Spring,  MD  20910:  phone 
(301)713-2289;  fax  (301)713-0376; 

Northwest  Region,  NMFS,  7600  Sand 
Point  Way  NE,  BIN  C15700,  Bldg,  1, 
Seattle,  VVA  98115-0700:  phone 
(206)526-6150;  fax  (206)526-6426; 

Alaska  Region,  NMFS,  P,0.  Box 
21668,  Juneau,  AK  99802-1668;  phone 
(907)586-7221;  fax  (907)586-7249; 


Federal  Register/ Vol,  68.  No.  196 /Thursday,  October  9,  2003 /Notices 


Federal  Register /Vol.  68,  No.  196 /Thursday,  October  9,  2003 /Notices 


58317 


Southwest  Region.  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213;  phone  (562)980-4001; 
fax  (562)980-4018; 

Protected  Species  Coordinator,  Pacific 
Area  Office,  NMFS,  1601  Kapiolani 
Blvd.,  Rm,  1110,  Honolulu,  HI  96814- 
4700;  phone  (808)973-2935;  fax 
(808)973-2941; 

Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298;  phone  (978)281-9200;  fax 
(978)281-9371; 

Southeast  Region,  NMFS,  9721 
Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702-2432;  phone 
(727)570-5301;  fax  (727)570-5320;  and 

U.S.  Fish  and  WildUfe  Service, 
Division  of  Management  Authority, 
4401  North  Fairfax  Drive,  Arlington,  VA 
22203  (1-800-358-2104). 

Dated:  October  2,  2003. 

Stephen  L.  Leathery,  Chief,  Permits, 
Consen'ation  and  Education  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Senice. 

Dated:  October  2,  2003. 

ChaHie  R.  Chandler.  Chief,  Branch  of  Permits, 
Division  of  Management  Authority,  U.S.  Fish 
and  Wildlife  Service. 
|FR  Doc.  03-25558  Filed  10-8-03;  8:45  am] 

BILUNG  CODE  3S10-22-S 


COMMISSION  OF  RNE  ARTS  ^ 

Notice  of  Schedule  of  Meetings 

Listed  below  are  the  schedule  of 
meetings  of  the  Commission  of  Fine 
Arts  for  2004.  The  Commission's  office 
is  located  at  the  National  Building 
Museum,  Suite  312,  Judiciary  Square, 
401  F  Street,  NW.,  Washington,  DC 
20001-2728.  The  meetings  are  held  on 
the  3rd  Thursday  of  each  month, 
excluding  August.  Items  of  discussion 
affecting  the  appearance  of  Washington, 
DC,  may  include  buildings,  parks  and 
memorials. 

Draft  agendas  and  additional 
information  regarding  the  Commission 
are  available  on  our  Web  site: 
www.cfa.gov.  Inquiries  regarding  the 
agenda  and  requests  to  submit  written 
or  oral  statements  should  be  addressed 
to  Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 
Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 


Dated  in  Washington,  DC,  September  29, 
2003. 
Charles  H.  Atherton, 

Secretary. 


Georgetown 
meetings 


Submission  deadlines 


Commission  meet- 
ings 


January  15  

February  19 

March-18 

April  15  

May  20  

June  17  

July  15 

September  21* 

October  21   

November  18  . 
December  16  . 


Submission  deadlines 


December  31 ,  2003* 
February  5. 
March  4. 
April  1. 
May  6. 
June  3. 
July  1 . 

September  2. 
October  7. 
November  4, 
December  2. 


*The  31  December  2003  Commission  dead- 
line and  the  21  September  Commission  meet- 
ing have  been  changed  from  the  regular 
Thursday  dates  because  of  proximity  to 
holidays. 

[FR  Doc.  03-25624  Filed  10-8-03;  8:45  am] 
BILU.SG  CODE  6330-01 -« 


COMMISSION  OF  FINE  ARTS 

Notice  of  Schedule  of  Meetings 

Listed  below  are  the  schedule  of 
meetings  of  the  Old  Georgetown  Board 
for  2004.  The  Commission's  office  is 
located  at  the  National  Building 
Museum,  Suite  312,  Judiciary  Square, 
401  F  Street,  NW.,  Washington,  DC 
20001-2728.  The  Old  Georgetown  Board 
meetings  are  held  on  the  1st  Thursday 
of  each  month,  excluding  August.  Items 
of  discussion  affecting  the  appearance  of 
Georgetown  in  Washington,  DC,  may 
include  buildings,  parks  and  memorials. 

Draft  agendas  and  additional 
information  regarding  the  Commission 
are  available  on  our  web  site: 
www.cfa.gov.  Inquiries  regarding  the 
agenda  and  requests  to  submit  written 
or  oral  statements  should  be  addressed 
in  Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 
Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 

Dated  in  Washington.  DC,  September  29, 
2003. 
Charles  H.  Atherton, 


Secretary. 

Georgetown 
meetings 

Submission  deadlines 

Januarys*  

February  5 

December  1 1 ,  2003. 
January  15. 

March  4  

February  12. 

April  1  

May  6  

June  3  

July  1  

March  1 1 . 
April  15. 
May  13. 
June  10. 

September  2 
October  7  .... 
November  4 
December  2 


August  12. 
September  16. 
October  14, 
November  1 1 


•The  5  January  Old  Georgetown  Board 
meeting  has  been  changed  from  the  regular 
Thursday  date  Ijecause  of  proximity  to  tt>e 
holiday. 

[FR  Doc.  03-25625  Filed  10-8-03;  8:45  am) 

BILUNG  CODE  6330-01-M 


COMMISSION  OF  RNE  ARTS 
Notice  of  Meeting        ^~ 

The  next  meeting  of  the  Commission 
of  Fine  Arts  is  scheduled  for  October  16, 
2003  at  10  a.m.  in  the  Commission's 
offices  at  the  National  Building 
Museum,  Suite  312,  Judiciary  Square, 
401  F  Street.  NW.,  Washington,  DC 
20001-2728.  Items  of  discussion 
affecting  the  appearance  of  Washington, 
DC,  may  include  buildings,  parks  and 
memorials. 

Draft  agendas  and  additional 
information  regarding  the  Commission 
are  available  on  our  Web  site:  http:// 
wvi^A'. cfa.gov.  Inquiries  regarding  the 
agenda  and  requests  to  submit  written 
or  oral  statements  should  be  addressed 
to  Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  (202)  504-2200. 
Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 

Dated  in  Washington.  DC,  29  September 
2003. 

Charles  H.  Atherton. 
Secretary. 
(FR  Doc.  03-25626  Filed  10-18-03;  8:45  am] 

BILUNG  CODE  6330-01-41 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Arniy;  Corps  of 
Engineers 

Coastal  Engineering  Research  Board 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463), 
aimouncement  is  made  of  the  following 
committee  meeting: 

Name  of  Committee:  Coastal 
Engineering  Research  Board  (CERB). 

Dates  of  Meeting:  October  28-30, 
2003. 
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PIcict-:  The  Hilton  Purtland.  Portland. 
Oregon. 

Time  4:45  p.m.  to  8  p  m   (October  28. 
2003)   8  a.m.  to  5  p  m.  (October  24 
2003).  7:30  am   to  H:!,5  p  m   (October 
30.  2003] 

FOR  FURTHER  INFORMATION  CONTACT: 

Inquiries  and  notice  of  intent  to  attend 
the  meeting  ma\  be  addressed  to 
Thomas  W  Richardson,  Acting 
Exix:utive  Secretarv'.  Ck)astal  and 
Hydraulics  Laboratory.  I '  S.  Armv 
Engineer  Research  and  Development 
('enter.  Waterways  E.xperiment  Station. 
3909  Halls  Ferrv  Road.  Vicksburg. 
Mississippi  39180-6199 

SUPPLEMENTARY  INFORMATION:  Proposed 
Agenda  The  theme  ot  the  meeting  is 
"Navigation  and  Regional  Sediment 
Management  in  the  .\orthwest   '  On 
Tuesday  evening.  October  28.  there  will 
be  a  joint  icebreaker  boat  trip  with 
PIANC:.  On  Wednesday.  October  29. 
presentations  will  include:  "Functional 
Performance  of  Navigation  Projects;" 
"Northwest  Fiarbor  (Operational  Issues;" 
"lOOS  Regional  (loastal  Program  for  the 
Northwest:"  "Northwest  Regional 
Sediment  Management  (RSM)  Issues:" 
"Mouth  of  the  Columbia  iMCR;  RSM 
Project:  '  "Environmental  (;h<illenge!>  at 
the  MCR;"    Environmental  Data 
C'ollection  Challenges  at  the  MCR;" 
"RSM  in  the  (iolumbia  River  Basin;" 
"Wave  Data  Needs  and  Analysis  in  the 
North  Pacific :"  "Climatu  \'ariabilit\' 
and  Trends  in  the  Columbia  Rivc-r  Ba>in 
from  1730-2003  and  Projections  of 
("limate  Change  Impacts  for  the  21st 
Century;"  "Columbia  River  Littoral  Cell 
((^ological  Framework);""Developing 
.\nalvtica!  Tools  to  Support  RSM  C.r.us 
Harbor,  and  Willapa  Bay:"  and 
"Applying  Technology  for  Project  RSM 
Cravs  Harbor  and  Willapa  Ra\  "  On 
Thursday  morning.  (Jctober  .il).  ni  th<' 
Board  will  tour  the  Mouth  of  the 
Columbia  River  Basin  via  helicopter  and 
will  meet  in  an  Exei  utive  Session 
Thursda\  afternoon 

These  ini'ftinL;s  are  open  to  the 
puhlu  .  p,irtii  ip.itiiin  h\  the  public:  is 
sc:heduled  fur  4  p  in    mm  ( Jctober  29. 

The  entire  meeting  is  open  to  the 
public,  but  since  seating  capacity  of  the 
meeting  room  is  limited,  advance  notice 
of  intent  to  attend,  although  not 
required,  is  requested  in  order  to  assure 
adetjuate  arrangements.  Oral 
partK:ipation  by  public  attendees  is 
encourageel  during  the  time  scheduled 
on  the  ayenda   written  statements  may 


be  submitted  prior  to  the  meeting  or  up 
to  30  days  after  the  meeting. 

Thomas  VV.  Richardson. 

i)irf(ti)i.  C^ousliil  ijiid  ll\ihaiili(  .s  Libariilurw 

Acting  Execulivf  Serretan 

|FR  [>()(    0:i-2,'ifi22  Filed  10-8-03;  8:45  ami 

BIUJNG  CODE  3710-61-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Invention;  Available  for 
Licensing 

AGENCY:  Department  of  the  Navy.  DoD 
ACTION:  N(jtice. 

SUMMARY:  Th"  invention  listed  below  is 
i^Mgiieii  1(1  the  United  States 
(Joveriunent  as  represented  by  the 
Secretar\  of  the  .N.uv  and  is  a\ailable 
for  licensing  by  the  Deuartment  of  the 
Navy 

Patent  appluation  lO/bOl  .893:  TWO 
BAND  IMAC^INC;  SYSTEM   A  two  band 
imaging  s\  steni  with  two  infrared  hx  al 
plane  array  dete(  tors,  two  fillers  nf 
known  band-pass,  a  dichroic  beam 
splitter  and  an  image  processor  Ea(  h 
filter  IS  placed  in  front  of  a 
corresponding  infrared  local  plane  arra\' 
detector.  <md  the  dichroic  beam  splitter 
is  d!spos<'d  within  the  system  at  a  4,5- 
degrec  .iimie  to  the  optical  a.xis  such  that 
light  I'litering  the  systtJin  is  split  and  is 
simultaufousK  directed  to  each  of  the 
two  infrared  till  ,il  plane  array  detectors. 
The  image  jirix  e>,sor  simultaneousU' 
converts  the  light  rnteriiig  the  two 
infrared  focal  [)laiie  arrax  detectors  into 
a  real  time  absolute  image 

ADDRESSES;  Requests  tor  (  opies  of  the 
iii\  >'ntiiiii  (  ited  Nliould  be  directed  to 
the  .Naval  Surface  W.irfare  (Center,  (^ano 
Div..  Code  OCF.  Bldg  64.  300  Highway 
361    Crane,  IN  4  7322-nOOl 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

D.irrell  Hogges>.  N.i\al  .Surface  Warfare 
Center.  Oane  Div..  Code  OCF.  Bldg.  64. 
300  Highua\-  3H1.  Crane,  IN  47522- 
,il)(ll.  tel..phi)iie  (812)  854-1  130.  To 
download  an  ajjplu  ation  for  license, 
see:  http://iviu\.(:rui]e.nuvv.inil/foi(i_p(i/ 
CranePcitents.asp. 

(Authority:  35  U.S.C.  207,  37  CFR  pari  404) 

Dated:  .September  29,  2003, 
E.F.  McDonnell, 

\taior.  L'.S.  Marine  Corps,  Federal  Register  • 

Liaison  Officer. 

|FK  Dm    (i:i-:'",-it,r>  Filed  10-8-0.3;  HA5  ami 

BILLING  CODE  3810-Ff:-P 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  an  informal  conference  followed 
by  a  public  hearing  on  Wednesday, 
October  15.  The  hearing  will  be  part  of 
the  Commission's  regular  business 
meeting.  Both  the  conference  session 
and  business  meeting  are  open  to  the 
public  and  will  be  held  at  the 
Commission's  offices  at  25  State  Police 
Drive.  West  Trenton,  New  Jersey. 

The  conference  among  the 
commissioners  and  staff  will  begin  at 
9:30  a.m.  Topics  of  discussion  will 
include:  an  update  on  development  of 
the  Water  Resources  Plan  for  the 
Delaware  River  Basin,  including  a 
proposed  resolution  authorizing  the 
e.xecutive  director  to  solicit  public 
comment  on  the  draft  plan;  an  update 
on  establishment  of  the  TMDLs  for  PCBs 
in  the  Delaware  Estuary;  an  update  on 
activities  concerning  the  TMDL 
Implementation  Advisory  Committee 
(lAC).  including  a  summary  of  a  meeting 
among  the  regulatory  agency 
participants.  lAC  memhership  status, 
fundraising  and  plans  for  an  initial  two- 
day  meeting  on  October  21-22;  a 
discussion  on  the  status  of  the  Lake 
Wallenpaupack  drought  operating  plan 
approved  by  Resolution  No.  2002-33  on 
November  25,  2002,  including  a 
proposal  to  extend  beyond  December  3. 
2003  the  credit  granted  PPL  to  satisfy  its 
c:onsumptive  use  compensation 
requirement;  and  a  presentation  by  a 
representative  from  PSEG.  updating 
their  Estuary  Enhancement  Program. 

The  subjects  of  the  public  hearing  to 
be  held  during  the  1:30  p.m.  business 
meeting  include  the  dockets  listed 
below: 

1,  Borough  of  Urn  Thorpe  D-81-71  CP 
REXEWAL  3.  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  continue  withdrawal  of  14.1 
million  gallons  per  30  days  (mg/30 
days)  to  supply  the  applicant's  public 
distribution  system  from  existing  Wells 
Nos.  1  and  4  in  the  Maunch  Chunk 
Formation  in  the  Silkmill  Run 
Watershed.  The  project  is  located  in  Jim 
Thorpe  Borough.  Carbon  County. 
Pennsylvania. 

2.  Borough  of  Alpha  0-87-62  CP 
HESEWAL  2  An  application  to  renew  a 
ground  water  withdrawal  of  13.0  mg/30 
days  to  supply  the  applicant's  public 
distribution  system  from  existing  Wells 
Nos  1.2.  and  3  in  the  Lopatcong  Creek 
and  Pohatcfmg  (-reek  watersheds.  The 
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project  is  located  in  Alpha  Borough, 
Warren  County,  New  Jersey. 

3  City  ofBridgeton  D-98-50  CP.  An 
application  to  replace  Wells  Nos.  3,  6, 
7,8,  and  9  in  the  applicant's  public 
water  distribution  system,  which  have 
become  unreliable,  with  replacement 
Wells  Nos.  18,  19,  20,  and  21;  and  to 
add  new  Wells  Nos.  22,  23,  and  24.  The 
applicant  requests  that  the  combined 
allocation  for  the  new  wells  be  limited 
to  60  mg/30  days  of  water,  and  that  the 
total  withdrawal  from  all  wells  be 
limited  to  170  nig/30  days.  The  project 
is  located  in  the  Cohansey  River 
Watershed  in  the  City  of  Bridgeton, 
Cumberland  County,  New  Jersey. 

4.  Saville  Rustin  Water  Company  D- 
2003-19  CP.  An  application  for 
approval  of  a  ground  water  withdrawal 
project  to  supply  up  to  1.296  mg/30 
days  of  water  to  the  applicant!s  public 
water  distribution  system  from  new 
Well  No.  6,  and  to  retain  the  existing 
withdrawal  from  all  wells  of  7.5  mg/30 
days.  The  project  well  is  located  in  the 
Little  Bushkill  Watershed  in  Lehman 
Township,  Pike  Coimty,  Pennsylvania. 

5.  East  Penn  Manufacturing  D-2003- 
23.  An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  15  mg/30  days  of  water  to 
the  applicant's  industrial  facility  from 
new  Wells  Nos.  2,  4,  5,  6,  7,  8,  and  9 

in  the  Leithsville  and  Hardyston 
Formations,  and  to  establish  the 
withdrawal  from  all  wells  at  15  mg/30 
days.  The  project  wells  are  located  in 
the  Moselem  Creek  Watershed  in 
Richmond  Township,  Berks  County, 
Pennsylvania. 

6.  Great  Lakes  Companies,  Inc.  D- 
2003-25.  An  application  to  construct  a 
0.09  mgd  STP  to  provide  tertiary 
treatment  of  wastewater  from  the 
proposed  Great  Wolf  Lodge,  a  400-unit 
hotel  with  an  indoor  water  park.  The 
project  is  located  on  the  northwest 
corner  of  the  intersection  of  State  Route 
611  and  Interstate  Route  80  in  Pocono 
Township,  Monroe  County, 
Pennsylvania.  Following  tertiary 
treatment,  a  portion  of  the  effluent  will 
be  spray  applied  to  on-site  areas.  The 
remaining  effluent  will  be  discharged  to 
Scot  Run.  a  tributary  of  Pocono  Creek  in 
the  Brodhead  Creek  Watershed, 
approximately  18  river  miles  upstream 
from  DRBC  Special  Protection  Waters. 

In  addition  to  the  public  hearing 
items,  the  Commission  will  address  the 
following  at  its  1:30  p.m.  business 
meeting:  Minutes  of  the  September  3, 
2003  business  meeting;  announcements; 
a  report  on  Basin  hydrologic  conditions; 
a  report  by  the  executive  director;  a 
report  by  the  Commission's  general 
counsel;  a  resolution  suspending  the 
authority  of  the  applicant  to  proceed 


with  its  project  set  forth  in  Docket  D- 
98-11  CP  ("the  Cornog  Quarry  Project  "). 
at  the  applicant's  request,  pending  a 
further  decision  of  the  Commission;  a 
resolution  authorizing  the  executive 
director  to  solicit  public  comment  on 
the  draft  Water  Resources  Plan  for  the 
Delaware  River  Basin;  a  resolution 
authorizing  the  executive  director  to 
enter  into  a  contract  for  the 
development  of  public  outreach 
materials  for  the  Basin  Plan;  and  a 
resolution  for  the  minutes  amending  the 
Administrative  Manual:  By-Laws, 
Management  and  Personnel  by 
increasing  the  limit  on  employee 
contributions  to  Unreimbursed  Medical 
Spending  Accounts  (UMSAs),  in 
accordance  with  Section  125  of  the 
Federal  Internal  Revenue  Code. 

Draft  dockets  scheduled  for  public 
hearing  on  October  15,  2003  are  posted 
on  the  Commission's  Web  site,  http:// 
www.drbc.net,  where  they  can  be 
accessed  through  the  Notice  of 
Commission  Meeting  and  Public 
Hearing.  Additional  documents  relating 
to  the  dockets  emd  other  items  may  be 
examined  at  the  Commission's  offices. 
Please  contact  Thomas  L.  Brand  at  609- 
883-9500  ext.  221  with  any  docket- 
related  questions. 

Persons  wishing  to  testify  at  this 
hearing  are  requested  to  register  in 
advance  with  the  Commission  secretary 
at  609-883-9500  ext.  203.  Individuals 
in  need  of  an  accommodation  as 
provided  for  in  the  Americans  with 
Disabilities  Act  who  wish  to  attend  the 
hearing  should  contact  the  Commission 
secretar\'  directly  at  609-883-9500  ext. 
203  or  through  the  Telecommunications 
Relay  Services  (TRS)  at  711.  to  discuss 
how  the  Commission  may  accommodate 
your  needs. 

Dated:  October],  2003. 
Pamela  M.  Bush, 

Commission  Secretary: 

[PR  Doc.  03-2,5571  Filed  10-8-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 

summary:  The  Leader.  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  0MB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  10,  2003. 


ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulator}'  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Office  of  Management  and 
Budget,  725  17th  Street,  NW.,  Room 
10235,  New  Executive  Office  Building, 
Washington,  DC  20503  or  should  be 
electronically  mailed  to  the  Internet 
address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutor>'  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title:  (3)  Summary  of  the  collection:  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information:  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  October  6,  2003. 
Angela  C.  Arrington, 

Leader.  Regulator,-  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Annual  Performance  Report  for 
the  Gaining  Early  Awareness  for 
Undergraduate  Programs  (GEAR  UP) 
Program. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov"t, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  316. 
Burden  Hours:  11.060. 

Abstract:  The  purpose  of  this 
information  collection  is  accountability 
for  program  implementation  and 
student  outcomes  for  the  Gaining  Early 
Awareness  and  Readiness  for 
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Undergraduate  Programs  (CiEAR  UP). 
The  information  coIU^cted  enables  the 
r  S.  Department  of  Eduoation  to 
demonstrate  its  progress  m  nu't'tiii),;  the 
GEAR  IP  performance  objectives  as 
reflected  in  the  mdicators. 

Requests  for  copies  of  the  submission 
for  ()\IB  review;  (  ommeiit  rfquf>st  m<n' 
be  ac:cessed  from  bttp 
cdirsweb  pd.gov.  by  selecting  the 

Browse  Pending  Collections"  link  dnd 
bv  clicking  on  link  number  22M4   When 
vou  access  the  information  collection, 
click  on  "Download  Attachments   '  to 
view.  Written  requests  for  information 
should  be  addresse(f  to  \'ivian  Kecsf', 
Department  of  Education.  400  Marvland 
Avenue.  .SW  .  Room  4050,  Regional 
Office  Building  i.  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
\'iviin  Rpr^p^it'd  Ljm-  Re(iuests  mav  also 
be  elef:tronR:allv  mailed  to  the  internet 
address  ()CI()_RL\f(r'led  gov  or  faxed  to 
202-708-^346   Please  specifv  the 
complete  title  of  the  information 
collection  when  makiniJ  your  request. 

Comments  regarding  nurden  and/or 
the  collection  activitv  requirements 
should  be  diree  t''ii  t.i  I wpli  Si  huli.irt  at 
his  e-mail  addre>>  I'jt  idyjb'irt'ifi  ^ov 
Individuals  who  use  a 
telecommunications  devio'  for  the  deaf 
iTDD)  mav  call  the  P%:'<ii'ral  Information 
Relav  Service  (FIRS)  at  1-800-877- 
8,}3y. 

IFK  Dm    03-2.5607  Filed  10-»-03;  8:45  ami 
BILLING  CODE  4000-01    P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  UepartiiuTit    >!  Fducation. 
summary:  The  L.ead.T   K*'gulatory 
Information  Management  Group.  Office 
of  the  C'hief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  recjuired  b\  thf  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  mh  or  before 
November  10.  200  ■! 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Offii  ^'  nf 
Information  and  Regulafor\  .\ttairs. 
.■\ttention:  Lauren  WittentuTg.  [)>>sk 
Officer.  Office  nf  Man.i^i'iiu'iit   imi 
Budget.  725  17th  Street,  \W     Knuni 
10235.  New  E.xecutive  Office  Building. 
Washington,  DC  20503  or  should  be 
electronicallv  mailed  to  the  Internet 
address 
LAjurpn_\Vittt'nh>''n.i''i nii)ti  ^np  anv 

SUPPLEMENTARY  INFORMATION:  SfH  tion 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  L'.S.C;   Chapter  35)  requires 


that  the  Ofhce  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  .ind  the  public  an  early 
opporfunit\  to  (  oniment  im  information 
colle(.:tion  requests.  OMB  mav  amend  or 
waive  the  re(|uirement  for  public 
I  Diisiiltation  to  the  extent  that  public 
p.irtH  i[)atioii  in  thi-  a[)[)roval  process 
wi.'uld  defeat  the  purpose  of  the 
infornitition  i  ollectiun.  violate  State  or 
Federal  lav\ .  or  substantially  interfere 
with  an\  ageniv's  abilitv  to  perform  its 
statutor\  ol)ligations   The  Leader. 
Regulatorv  Information  Management 
tlroup.  Office  of  the  Chief  Information 
(Iffii  er.  publishes  tli.it  iioti(  e  (  iintaining 
proposed  nitoniiiition  (  ollei  tion 
rt'iiutsts  [inor  to  submission  ot  these 
rt'tjut'sts  til  ()MB   Each  proposed 
inform. ilinii  i  ollection.  grouped  bv 
office,  contains  the  following:  (1)  Type 
of  rev  lew  requested,  e.g..  new.  revision. 
extension,  existing  or  reinstatement;  (2) 
Titji'.  '  D  Sinnmar\  of  the  collection:  (4) 
L)esi  1 1  pill  111  111  the  iirfd  tor.  and 
profiiis.'d  use  of.  the  infcirmation;  (5) 
Respiiiidfiits  and  fre(iuericv  of 
colliM  timi.  .tnd  (til  Reporting  aiui/or 
Recordkeeping  biirdi'i!   OMB  invites 
public  cummoiil. 

Dated:  October  6.  2003 

.\ngela  C  Arrington. 

Leader.  Hegulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer 

Office  of  Pust.secondary  Education 

TvTJe  of  Review:  Reinstatement. 

Title:  Euro[)e,in  Coiiuiiunitv  -I  'nited 
States  Coo[)er,itiuii  I'mgr.im 

Freq  u  en  cy :  A  n  n  u  a  1  i  \ 

Affected  Public:  Nottor  profit 
institutions:  State.  Local,  or  Tribal 
Govt.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  60. 
Burden  Hours:  1.800 

Abstract:  The  European  Communit\- 
United  States  Programs  will  support 
new  types  nf  cooperation  iii  curriculum 
development   iiid  student  e\(  hange 
between  the  l  .h.  and  the  European 
union. 

Re(|iiests  fill  I  npies  nf  the  submission 
fi  ir  ( ).MH  lev  lew  .  I  1  iiiiment  re(|ue,st  mav 
be  accessed  from  bttp:// 
edicsweb.ed gov.  by  selecting  the 
"Browse  Pending  Collections    link  and 
by  clicking  on  link  number  2.H9.  When 
you  acc:ess  the  inform. ition  collection. 
click  on  "Downlo.id  .\tt.u:hments"  to 
view    Written  recpiests  for  information 
should  he  .iddressed  tn  \'i\i.ui  Reese. 
Department  nf  ImIih  .itimi.  400  Marvland 
.Xvenue.  ,S\\  .  Room  4050,  Regional 
Offii  e  Building  t.  W.ishington.  DC 
20202-4t.51  or  tn  the  e-mail  address 
vn<in  rf<fse-tit'd.go\ .  Recpiests  nia\  also 


be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
r:ollection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joe  Schubart  at  his 
e-mail  address  Joe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relav  Service  (FIRS)  at  1-800-877- 
8339. 

IFKUui     (i:i-2.5f>(lH  Filed  10-8-U3;  8:45  ami 
BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

[Docket  Nos.  PP-66-2  and  PP-«2-3] 

Application  To  Amend  Presidential 
Permits;  Vermont  Electric  Power 
Company,  Inc. 

AGENCY:  Ofhce  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 


SUMMARY:  V'ermimt  Electric  Power 
Company.  Inc.  (VELCO)  has  applied  to 
amend  Presidential  Permit  PP-66  to 
(hange  way  the  subject  facilities  are 
authfirized  to  operate.  VELC(3  also  has 
applied  to  amend  Presidential  Permit 
PP-82  to  (hange  the  names  of  the 
owners  of  the  interconnection  facilities 
and  to  increase  the  amount  of  power 
imports  allowed  over  these  facilities. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  November  10.  2003. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import 'Export  (FE-27),  Office  of 
Fossil  Energv.  L'.S.  Department  of 
Energv,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585-0350  (FAX 
202-318-7761). 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
[errv  Pell  (Program  Office)  202-586- 
3362.  lern. Pellfibq.doe.gov.  or  Michael 
Skinker  (Program  Attorney)  202-586- 
2793. 

SUPPLEMENTARY  INFORMATION:  The 

constructiim.  opt;ration.  maintenance, 
and  (  onnection  of  facilities  at  the 
imernational  border  of  the  United  States 
for  the  transmission  of  electric  energy 
between  the  United  States  and  a  foreign 
countrv  is  prohibited  in  the  absence  of 
a  Presidential  permit  issued  pursuant  to 
Executive  Order  (EO)  10485,  as 
amended  bv  EO  12038.  Upon  issuance 
of  such  a  Presidential  permit,  no 
material  change  may  be  made  in  the 
wav  the  facilities  are  operated  unless 
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such  change  has  been  approved  by  the 
Department  of  Energy  (DOE). 

On  June  21,  1979,  DOE  issued 
Presidential  Permit  PP-66  to  Citizens 
Utilities  Company  (now  Citizens 
Communications  Company;  "Citizens") 
for  one  120,000-volt  {120-kV)  electric 
transmission  line  that  crosses  the 
United  States  border  with  Canada  near 
Derby  Line,  Vermont,  and  interconnects 
with  similar  transmission  facilities  in 
Canada  owned  by  Hydro  Quebec.  On 
August  21,  2003,  Citizens  and  VELCO 
(collectively,  the  "Applicants")  jointly 
filed  an  application  with  DOE  to 
transfer  Presidential  Permit  PP-66  from 
Citizens  to  VELCO.  VELCO  is  a  Vermont 
corporation  comprised  of  several 
electric  utilities  operating  in  Vermont 
(as  further  described  in  the  application). 
VELCO  ciurently  owns  and  operates 
most  of  the  bulk  transmission  facilities 
in  Vermont,  other  than  those  currently 
owned  by  Citizens. 

VELCO  has  proposed  to  purchase 
from  Citizens  transmission  facilities  in 
northern  Vermont,  including  the 
international  transmission  facilities 
authorized  by  Presidential  Permit  PP- 
66.  Notice  of  the  VELCO  and  Citizens' 
application  to  transfer  PP-66  appeared 
in  the  Federal  Register  on  September  2, 
2003,  (68  FR  52187)  and  that  matter  is 
still  pending. 

On  September  3,  2003,  VELCO 
applied  to  amend  Presidential  Permit 
PP-66  to  authorize  a  change  in  the 
operation  of  the  facilities  ("Derby 
Interconnection  Facilities")  as  part  of 
VELCOs  Northern  Loop  Project.  VELCO 
claims  that  the  "Northern  Loop  Project" 
would  improve  the  reliability  of 
VELCO's  bulk  transmission  system  in 
northern  Vermont  and  that  the 
requested  change  will  reduce  peak 
imports  over  the  Derby  Interconnection 
Facilities  from  TransEnergie  in  the 
Canadian  Province  of  Quebec.  In  that 
same  application,  VELCO  also  requested 
that  Presidential  Permit  PP-82  be 
amended  to  change  the  names  of  the 
companies  that  comprise  the  Joint 
Owners  of  the  Highgate  Project  (the 
permit  holder)  and  to  increase  the 
allowable  level  of  imports  over  the  PP- 
82  facilities  to  250  MW. 

In  its  application,  VELCO  states  that 
the  effect  of  the  Northern  Loop  Project 
would  be  to  shift  load  supplied  in 
Northwestern  Vermont  from  the  PP-66 
facilities  to  the  PP-82  facilities.  This 
would  result  in  a  decrease  in  electricity 
imports  from  Canada  over  the  PP-66 
facilities  and  an  increase  in  imports 
over  the  PP-82  facilities. 

In  its  application,  VELCO  states  that 
implementation  of  the  Northern  Loop 
Project  may  require  the  following 
physical  modifications: 


•  Replacement  of  the  existing  48- 
kilovolt  (kV)  transmission  line  between 
VELCO's  Irasburg  Substation  and  the  so- 
called  "Mosher's  Tap"  with  a  new, 
double-circuit  115  kV/48  kV  line; 

•  Connection  of  this  line's  11 5-kV 
circuit  to  one  circuit  of  the  existing 
Mosher's  Tap-Highgate  Substation  line, 
now  operated  at  120  kV  but  to  be 
operated  thereafter  at  115  kV; 

•  Connection  of  this  115-kV  circuit  at 
Highgate  Substation  to  VELCO's  existing 
115-kV  line  from  Georgia  to  Highgate 
via  a  new  bus  constructed  at  the 
Highgate  Substation; 

•  Consolidation  of  VELCO's  and 
Citizens'  now-separate  substations  in 
Highgate,  a  project  that  may  also 
connect  the  Highgate  Interconnection 
Facilities  (north  of  the  converter 
terminal)  to  the  120-kV  bus  in  Highgate 
Substation  (the  "Highgate  Tap");  and, 

•  Related  improvements  to  VELCO's 
St.  Johnsbury,  Irasburg  and  St.  Albans 
Substations. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  335.211  or  385.214  of  the 
Federal  Energy  Regulatory 
Commission's  (FERC)  Rules  of  Practice 
and  Procedures  (18  CFR  385.211. 
385.214).  Fifteen  copies  of  each  petition 
and  protest  should  be  filed  with  DOE  on 
or  before  the  date  listed  above. 

Comments  on  VELCO's  application  to 
amend  the  Presidential  Permit  PP-66  for 
the  Derby  Interconnection  Facilities 
should  be  clearly  marked  with  Docket 
PP-66-2.  Comments  on  VELCO's 
application  to  amend  Presidential 
Permit  PP-82  should  be  clearly  marked 
with  Docket  PP-82-3.  Additional  copies 
are  to  be  filed  directly  with  L.  Russell 
Mitten,  Esq.,  V.P.,  General  Counsel, 
Citizens  Communications  Company,  3 
High  Ridge  Park,  Stamford,  CT  06905; 
Mr.  Gary  Parker,  V.P.,  Director  of 
Plaiming,  Engineering,  Construction  and 
Transmission,  V^ermont  Electric  Power 
Company,  Inc.,  366  Pinnacle  Ridge 
Road.  Rutland,  VT  05701;  AND  Kenneth 
G.  Hurwitz,  Esq.,  Haynes  and  Boone, 
LLP,  550  11th  Street,  NW.,  Suite  650, 
Washington,  DC  20004-1314;  and  John 
H.  Marshall,  Esq.,  Downs  Rachlin 
Martin  PLLC,  90  Prospect  Street,  P.O. 
Box  99,  St.  Johnsbury,  VT  05819-0099. 

Before  a  Presidential  permit  may  be 
issued  or  amended,  DOE  must 
determine  that  the  proposed  action  will 
not  adversely  impact  on  the  reliability 
of  the  U.S.  electric  power  supply 
system.  In  addition,  DOE  must  consider 


the  environmental  impacts  of  the 
proposed  action  (i.e.,  granting  the 
Presidential  permit  with  any  conditions 
and  limitations,  or  denying  it)  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969.  DOE  also  must  obtain  the 
concurrence  of  the  Secretary  of  State 
and  the  Secretary  of  Defense  before 
taking  final  action  on  a  Presidential 
permit  application. 

Copies  of  these  applications  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Electricity  Regulation  home  page  at 
http://\\-ww.fe. doe. gov/ programs/ 
electricityregulation/.  Select  "Pending 
Proceedings"  from  the  options  menu. 

Is.sued  in  Washington.  DC,  on  Oriober  3. 
2003. 

Anthony  ].  Como, 

Deputy  Director.  Electric  Povver  Regulation, 
Office  of  Coal  8-  Power  import/Export.  Office 
of  Coal  Fr  Power  Systems,  Office  of  Fossil 
Energy. 

tPR  Doc.  0.3-25620  Filed  10-8-O3;  8:45  am] 
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DEPARTMENT  OF  ENERGY     . 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-301-085) 

ANR  Pipeline  Company;  Notice  of 
Service  Agreement  Filing 

October  2.  2003. 

Take  notice  that  on  September  24, 
2003  subject  to  Section  4  of  the  Natural 
Gas  Act  (NGA)  and  Part  1 54  of  the 
Regulations  of  the  Federal  Energy 
Regulator}'  Commission  (Commission), 
ANR  Pipeline  Company  (ANR),  9  E 
Greenway  Plaza.  Houston,  Texas  77046, 
tendered  for  filing  and  approval,  ten 
service  agreements  (Agreements) 
between  ANR  and  Kaztex  Energy 
Management  Inc.,  pursuant  to  ANR's 
Rate  Schedule  FTS-1.  ANR  requests  the 
Commission  find  that  the  Agreements 
contain  acceptable  material  deviations 
from  ANR's  Form  of  Service  Agreement 
and  accept  the  attached  tariff  sheet 
which  references  the  Agreements  as 
non-conforming  agreements. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
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not  ser\'e  to  make  protestants  parties  to 

the  proceedings  Thi^  filing  is  available 
for  review  at  the  (idminissmn  in  the 
Public  Reference  Kuom  or  may  be 
viewed  on  the  (Commission's  Web  site  at 
hffpv'/Hivif  fpn-  tjov  using  the  el.ibrarv 
link..  Enter  the  (lo<:ket  number  exi  luding 
the  last  three  digits  in  the  docket 
number  field  to  act  ess  the  doc:ument. 
For  assistance,  please  contact  Fh'RC 
Online  Support  at 

FERCX)nlinfSuppnrtn.tprr  gov  or  toll- 
free  at  (866)  JOB-  Ui7h,  or  'TIY .  umtdA 
(202)  502-8659.  The  Commission 
stronglv  encourages  electronic  filings 
See.  18CFR  ?H5  2001(a)(l)(iii)  and  the 
instructions  on  th^'  ( lommissiori  >  web 
site  under  the  eFiling  link 

Protest  Date:  October  6,  2003. 

Magalie  R.  Salas. 

Secretary 

iFR  D(,(    F  !-00<):iJ  Filed  10-8-03:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  2210-090] 

Appalachian  Power  Company;  Notice 
of  Extension  of  Comment  Period 

October  J,  JOU.i 

This  notice  applies  to  the  Smith 
Mountain  Pumped  Storage  Project. 
FERC  No.  2210  The  project  is  licensed 
to  Appalachian  Power  C.om[)any.  a  part 
of  American  Electric  Power  and  is 
located  on  the  Roanoke  River,  in 
Bedford,  Pittsvlvania.  Franklin,  and 
Roanoke  Counties.  Virginia. 

On  September  10.  200  V  a  Notice  of 
Application  for  .\mendnient  of  License 
andSoliciting  Comments.  Motions  to 
Intervene,  and  Protests  was  issued  for 
the  amendment  of  license  to  approve  a 
shoreline  management  plan  filed  on 
September  3.  2003  The  comnu-nt  pfriod 
ends  October  10,  200,5  This  notice 
extends  the  comment  period  for  40  davs 
until  January  10.  2004 

The  Commission  staff  will  prepare  a 
Draft  Environmental  Assessment  (DEA) 
of  the  application  (3nce  this  DEA  is 
completed,  it  will  he  noticed  to  provide 
an  opportunity  for  Federal,  state,  and 
local  agencies,  as  well  as  the  public,  to 
provide  comments.  All  comments  will 
be  used  in  preparing  the  Final 
Environmental  Assessment  to  he 
considered  bv  the  (Commission  when 
acting  on  this  application. 


For  further  information,  contact 
Heather  (.ampbeil  at  (202)  502-6182. 

MdKalie  K.  Salas. 

s.'.  ri'lan 
1  K  Ilo.    K:i-()(l(ll  1  !  lied  lO-H-U.i;  « :4=')  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EF03-2011-000] 

United  States  Department  of  Energy, 
Bonneville  Power  Administration; 
Order  Approving  Rates  on  an  Interim 
Basis  and  Providing  Opportunity  for 
Additional  Comments 

Issued.  ()l  liPtlrl    1     JIH)  ( 

Before  (Commissioners   Pat  Wood  III, 
Chairin.in,  Williain  1,   Masse\  ,  and  Nora 
Mt'ad  Hrownell 

1    111  this  order  we  approve  on  an 
interim  basis,  pending  our  full  review 
for  final  approval,  the  Boinieville  Power 
Administrations  (Bonneville)  proposed 
modification  to  tht?  Safety-Net  and 
FinaiK  lalBased  ( !ost  Rt^coverv 
Adjustment  Clauses  (CRACs),  and  to  the 
Dividend  Distribution  ('lause,  under  the 
2002  Wholesale  Power  Rate  Schedule 
Cf'iieral  Rate  S(  hediile  Provisions 
(tjRSPs).  We  also  provide  an  additional 
period  of  time  for  the  parties  to  file 
(  ommeiits   Tht'  proposeii  rates  will 
tillov\  Bonneville  to  ret:o\er  its  costs  and 
repay  the  U.S.  Treasur\  4or  the  Federal 
investment. 

Background 

2.  On  July  24,  200.i,  Bonneville  filed 
a  request  for  interim  and  final  approval 
to  iiiodifv  its  CRACs  and  the  Dividend 
DistriljutKiii  (lause  under  the  2002 
Wholesale  Power  Rate  Sf:hedule  C.eneral 
Rate  Schedule  Provisions  ((JRSPs),  in 
accordance  with  the  Pat  ifit:  Northwest 
Electric  Power  FManniiig  and 
Conservation  Act  (Northwest  Power 
Act) '  and  subpart  B  of  part  300  of  the 
(iorninissKm's  regulations.-'  The 
Commission  previouslv  granted  final 
approval  of  the  2002  GRSPs  for  a  five- 
vear  period  ending  Septem.ber  30. 
2006  '  Bonneville  contends  that  the 
CR.ACs  allowed  BPA  to  keep  rates  low 
while  still  aiidressing  any  financial 
shortfalls,  rather  than  instituting  higher 
base  rates  for  the  entire  rate  period 


'  S«^:tion.s  7(a)  and  7(i)(6)  of  the  Northwest  Power 
Act.  16  L'.S.C.  839e(a)(2)  and  839e(i)(6)  (2000). 

'  18  CFR  part  300  (2003). 

'  United  Stales  Department  of  Energy — 
Bonneville  Power  Administration,  104  FERC 
161,093  (2003). 


3.  In  accordance  with  the  statutory 
procedure."  Bonneville  seeks  interim 
approval  of  this  adjustment  effective 
October  1,  2003,  and  final  approval 
effective  (Jctober  1,  2003  through 
September  30,  2006. 

Notice  of  Filing  and  Interventions 

4.  Notice  of  Bonneville's  filing  was 
published  in  the  Federal  Register,  68  FR 

47561  (2003).  with  c^omments.  protests, 
or  motions  to  intervene  due  on  or  before 
September  3.  2003. 

5.  Avista  Corporation,  Generating 
Public  Utilities.  Eugene  Water  &  Electric 
Board.  Golden  Northwest  Aluminum, 
Inc..  PacifiCorp.  Portland  General 
Electric,  Puget  Sound  Energy,  Inc.,  and 
the  ("itv  of  Tacoma,  Department  of 
Public:  Utilities,  Light  Division,  d/b/a 
Tacoma  Power  filed  timely  motions  to 
intervene  raising  no  issues.  Northwest 
Requirements  Utilities  (NRU)  filed  a 
motion  to  intervene  out  of  time. 

6.  In  addition,  Alcoa,  Inc..  Generating 
Public  L'tilities,  Industrial  Customers  of 
Northwest  Utilities,  Golden  Northwest 
.\luminum.  Inc.,  Pacific  Northwest 
Generating  Cooperative,  Public  Power 
(Council,  and  the  Columbia  River  Inter- 
Tribal  Fish  Commission,  Confederated 
Tribes  of  the  Umatilla  Reservation,  and 
the  Yakama  Nation  (collectively. 
Protesters)  filed  timely  motions  to 
intervene  and  protests. 

Discussion 

Procedural  Matters 

7.  Under  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.214  (2003).  the 
notices  of  intervention  and  timely, 
unopposed  motions  to  intervene  make 
the  entities  that  filed  them  parties  to 
this  proceeding.  We  will  grant  NRU's 
untimely,  unopposed  motion  to 
intervene  because:  NRU's  interests 
cannot  be  adequately  represented  by 
other  parties;  NRU  intervened  at  an 
earlv  stage  of  the  proceeding;  and  no 
prejudice  or  additional  burden  upon 
existing  parties  will  result  from 
permitting  the  intervention. 

Standard  of  Review 

8.  Under  the  Northwest  Power  Act, 
the  Commission's  review  of 
Bonneville's  regional  power  and 
transmission  rates  is  limited  to 
determining  whether  Bonneville's 
proposed  rates  meet  the  three  specific 
requirements  of  section  7(a)(2): 

'rhf\  must  lie  sufficient  to  assure 
rrpavmeni  id  the  Federal  investment  in  the 
lederal  (!olunil)iH  River  Power  Svsteni  over 


'  .Sf(  luins  7(a)  and  7(i)((i)  ot  the  Norllnvest  l'(]\vcr 
Act.  16  U.S.C.  B39e|,i)(.:l  and  H:t9(-(i)|hl  (:;(M)n| 
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d  reasonable  number  of  years  after  first 
meeting  the  Administrator's  other  costs; 

They  must  be  based  upon  the 
.^dministrator's  total  system  costs;  and 

Insofar  as  transmission  rates  are  concerned, 
I  hey  must  equitably  allocate  the  costs  ol  the 
Federal  transmission  system  between  Federal 
and  non-Federal  power. ^ 

9.  Commission  review  of  Bonneville's 
non-regional,  non-firm  rates  also  is 
limited.  Review  is  restricted  to 
determining  whether  such  rates  meet 
the  requirements  of  section  7(k)  of  the 
Northwest  Act,*"'  which  requires  that 
they  comply  with  the  Bonneville  Project 
Act,  the  Flood  Control  Act  of  1944,  and 
the  Federal  Columbia  River 
Transmission  System  Act  (Transmission 
System  Act).  Taken  together,  those 
statutes  require  Bonneville  to  design  its 
non-regional,  non-firm  rates: 

(1)  To  recover  the  cost  of  generation  and 
transmission  of  such  electric  energy. 

inc  iuding  the  amortization  of  investments  in 
the  power  projects  within  a  reasonable 
period: 

(2)  To  encourage  the  most  widespread  use 
of  Bonneville  power;  and 

(:3)  To  provide  the  lowest  possible  rates  to 
consumers  consistent  with  sound  business 
principles. 

10.  Unlike  the  Commission's  statutory 
authority  under  the  Federal  Power  Act, 
the  Commission's  authority  under 
sections  7(a)  and  7(k)  of  the  Northwest 
Power  Act  does  not  include  the  power 
to  modify  the  rates.  The  responsibility 
for  developing  rates  in  the  first  instance 
is  vested  with  Bonneville's 
Administrator.  The  rates  are  then 
submitted  to  the  Commission  for 
approval  or  disapproval.  In  this  regard, 
the  Commission's  role  can  be  viewed  as 
an  appellate  one:  To  affirm  or  remand 
the  rates  submitted  to  it  for  review.'' 

1 1 .  Moreover,  review  at  this  interim 
stage  is  further  limited.  In  view  of  the 
volume  and  complexity  of  a  Boruieville 
rate  application,  such  as  the  one  now 
before  the  Commission  in  this  filing, 
and  the  limited  period  in  advance  of  the 
requested  effective  date  in  which  to 
review  the  application,"  the 
Commission  generally  defers  resolution 
of  issues  on  the  merits  of  Bonneville's 
application  until  the  order  on  final 
confirmation.  Thus,  the  proposed  rates, 
if  not  patently  deficient,  generally  are 


''  lb  U.S.C.  839e(a)(2)  (2000).  Bonneville  also 
must  comply  with  the  financial,  accounting,  and 
ratcmaking  requirements  in  Department  of  Energy 
Ordei  No.  RA  6120.2. 

"Ifi  U.S.C.  8.39e(lc)  (2000). 
E.g.,  United  Stales  Department  of  Energy — 
Bonneville  Power  Administration.  67  FERC  H  61351 
at  62216-17  (1994);  see  ulso,  e.g..  Aluminum 
Company  oi  America  v.  BonnKvilie  Power 
Adininistralion.  903  F  2d  585.  592-93  (9th  Cir. 
1989)  and  cases  tiled  tlierein. 

"  18  CFR  300.10(a)(3)(ii)  (2003). 


approved  on  an  interim  basis  and  the 
parties  are  afforded  an  additional 
opportunity  to  raise  issues." 

Interim  Approval 

12.  Protesters  contend  that  Bonneville 
has  not  shown  the  need  for  the  rate 
increase.  They  argue  that  the  proposed 
GRSPs  will  operate  to  preclude  the 
Commission's  statutorily  mandated 
review  of  future  SN  CRAC  rate 
adjustments,  as  required  under  the 
Northwest  Power  Act.  They  contend 
that  Bonneville  has  not  based  the  rates 
on  its  total  system  costs,  as  required  by 
the  Northwest  Power  Act.  Protesters 
also  argue,  among  other  things,  that  (1) 
Bonneville's  application  is  deficient  and 
fails  to  comply  with  the  Northwest 
Power  Act,  (2)  Bonneville  failed  to  file 

a  complete  evidentiary'  record,  (3) 
Bonneville  relied  on  data  and 
information  that  was  not  included  in  the 
evidentiary  record.  (4)  Bonneville 
denied  the  parties  in  this  proceeding 
due  process,  and  (5)  Bonneville 
submitted  materials  and  a  Notice  of 
Filing  that  do  not  comply  with  the 
Commission's  regulations. 

13.  The  Commission's  preliminary 
review  indicates  that  Bonneville's  filing 
appears  to  meet  the  minimum  threshold 
filing  requirements  of  part  300  of  the 
Commission's  regulations  and  the 
statutory  standards.  Because  the 
Commission's  preliminary  review  of 
Bonneville's  submittal  indicates  that 
they  do  not  contain  any  patent 
deficiencies,  the  proposed  modifications 
will  be  approved  on  an  interim  basis 
pending  cur  full  review  for  final 
approval.  We  note,  as  well,  that  no  one 
will  be  harmed  by  this  decision  because 
interim  approval  allows  Bonneville's 
rates  to  go  into  effect  subject  to  refunds 
with  interest  if  the  Commission  later 
determines  in  its  final  decision  not  to 
approve  the  rates. 'f' 

14.  In  addition,  we  will  provide  an 
additional  period  of  time  for  the  parties 
to  file  comments  and  reply  comments 
on  all  issues  related  to  final 
confirmation  and  approval  of 
Bonneville's  proposed  rates.  This  will 
ensure  that  the  record  in  this  proceeding 
is  complete. 

The  Commission  Orders 

(A)  Protesters'  requests  to  reject 
Bonneville's  filing  are  hereby  denied. 

(B)  Interim  approval  of  Bonneville's 
filing  is  hereby  granted,  to  become 
effective  on  October  1,  2003,  subject  to 


■'.Spe,  e.g..  linited  .Stales  Department  of  Energy— 
Bonneville  Power  Administration.  64  FERC  t  f>i:f75 
at  63606  (1993);  tinitet!  .States  Ui-partnient  of 
Energy — Bonneville  Power  .administration,  40 
FERC  1  61351  at  62059-60  (19H7). 

'"ISCFK  300.20(c)  (2003). 


refund  with  interest  as  set  forth  in 
section  300.20(c)  of  the  Commission's 
regulations.  18  CFR  300.20(c)  (2003), 
pending  final  action  on  either  its 
approval  or  disapproval. 

(C)  Within  thirty  (30)  days  of  the  date 
of  this  order,  all  parties  who  wish  to  do 
so  may  file  additional  comments 
regarding  final  confirmation  and 
approval  of  Bonneville's  proposed  rates. 
All  parties  who  wish  to  do  so  may  file 
reply  comments  within  twenty  (20)  days 
thereafter. 

(D)  The  Secretarv'  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

Bv  the  Commission. 
Magalie  R.  Saia.s. 
Secreian,: 

|FR  Doc.  03-2.'557.3  Filed  10-8-03;  8:4,t  am) 
BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-621-000] 

CenterPoint  Energy-Mississippi  River 
Transmission  Corporation;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

October  2,  2003. 

Take  notice  that  on  September  29, 
2003,  CenterPoint  Energy  Mississippi 
River  Transmission  Corporation  (MRT) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1. 
the  following  revised  tariff  sheet  to  be 
effective  October  1,  2003: 

Seventh  Revised  Sheet  No.  11 
Third  Revised  Sheet  No.  249A 

MRT  states  that  the  purpose  of  this 
filing  is  to  revise  the  provisions  of  the 
General  Terms  and  Conditions  of  MRT's 
tariff  in  order  to  clarify'  that  it  possesses 
the  authority  to  bill  taxes,  levies,  and 
other  charges  imposed  on  Customers  by 
regulator^'  agencies  or  taxing  authorities 
where  MRT  is  required  by  law  to  collect 
such  amounts  from  Custoraer(s)  and 
remit  these  amounts  to  the  respective 
agencies  or  authorities. 

MRT  states  that  copies  of  the  revised 
tariff  sheet  are  being  mailed  to  all 
parties  on  MRT's  official  service  list,  to 
MRT's  jurisdictional  customers,  and  to 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  .Regulator*'  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  thf  .'ommission's 
Rules  and  Regulations.  A.i  such  motions 
or  protests  must  be  filed  in  accordance 
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with  Section  154.210  i)f  t ho 
Commission's  Regulations   Protpsts  will 
be  considered  hv  the  C'omnussion  in 
determining  the  appropriate  action  to  be 
taken,  hut  will  not  serve  to  make 
protestants  parties  to  the  proceedinss 
.\nv  person  wishing  to  bee  onie  .i  p.irU 
must  file  ii  motion  to  inter\ene    This 
filing  IS  available  for  review  at  the 
(Commission  in  the  F'ubln  Retereiu^e 
Room  or  rnav  be  \iew>'d  on  the 
Commission's  Web  -.ite  ,it  http:// 
wi^^v  fen'  gov  using  the  "eLibrary  " 
Enter  the  (io(  ket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  ai  (  e'^^  thi'  din  iinii'iit    F'or 
assistaiK  e.  please  (  I  intai  t  F'KRI '  ( )nhne 
•Support  at 

FERC'A  hiliiit'Suppnrt''  ti-r:   i^nv  or  toll- 
free  at  iBbbi  2()H-/i()"h.  or  TYY .  contact 
(202)  502-8b5>)  The  (  oinmission 
stronglv  encourages  electronic  filings. 
See,  18CFR  i85.2001{a)(l)(iii)  and  the 
instrui  tion>  on  the  ("ommission's  Web 
<.l\^'  under  the  "e-Filing  "  link. 
Cnmiwnt  Diit''  ()<  tnh.'r  14.  2003. 

Maoalie  K.  Salas. 
Secretary. 

fFR  Dot    F  <-(HH)^;4  Filed  10-8-O.J;  8:4.'i  ami 
BILLING  CODE  671  7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-^07-002] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

I )ctober  2.2003. 

Take  not  ire  that  on  September  24 
200.},  CenterFomt  FnergyGas 
Transmission  Company  (CEGT) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  .Sixth  Revised  \'olume  No.  1. 
the  following  re\ised  tariff  sheet: 

SeLoiid  Subslitutt;  Urigirial  Sheet  No  556r! 

This  tariff  sheet  has  a  luly  1 .  2003 
effective  date.  CECT  states  that  the 
purpose  of  this  filing  is  to  i:ompl\'  with 
the  Commission's  Letter  Order  issued 
September  9,  200 :}  in  the  above- 
referenced  dof:ket 

.Any  person  desiring  to  pmtest  said 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulatory  ('omniission 
888  First  Street,  .\E  ,  Washington,  L)( 
20426,  in  accordance  with  i*  iH5  211  ot 
the  Commission's  Rules  and 
Regulations,  All  such  protests  must  be 
filed  in  accordance  with  i^  154  210  of  the 
Commission's  Regulations   Protests  will 
be  considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http// 
ivuu  ftTi-  gov  using  the  el.ibrary  link. 
Enter  the  (ioi  ket  number  excluding  the 
last  three  digits  in  the  docket  numlx^r 
field  to  ac(  ess  the  dotument.  For 
assist.iiue.  please  cont.K  t  FERC  Online 
Sup[)ort  at 

Fh'iua  >iilinfSiif)p()rtvj,ff'rc.g<>v  or  toll- 
tree  at  (Hht))  2()8-,}fi7(i.  or  TTY.  contact 
(202)  502-Hh5')    The  Commission 
stronglv  I'ne  ourages  electronic  lilings. 
See  IHCFK  :tH5.2()01(a)ll)(iii)  and  the 
instrui  tiuiis  on  the  Commission's  Web 
site  under  the  eFiling  link 

Prnli-^t  Ihltr   Oitoiiei  b.  200J 

Magaiif  K.  .Saias. 

Secretary. 

I  PR  n.u    Fl-onon  Filed  10-8-03;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RP03-61 7-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

Or:fob3r  2.  2003 

Take  notice  that  on  September  2H, 
2003  tA)lorado  Interstate  Cas  CompanN 
(GIG)  tendered  for  tilling  three  Firm 
Transportation  .Servu  <•  .\greenients 
(FTSAs).  a  Letter  Agreement  and  Ninth 
Revised  Sheet  No,  1  to  its  FERC  tias 
Tariff.  First  Re\ise(t  \oluiiie  No    1 

CK]  states  that  the  lTS.\s  and  Letter 
.\L;i>'eii!i'nt  .ir<'  being  submitted  for 
t. on  nil  Is-,  1 1  111  ri'\  ii'v%  under  the 
Comniis-.i,  m's  iii.iterMi  dexiation 
poiii  i''s  and  h.ive  been  listed  on  the 
tendered  tariil  sheet  as  non-(  imlorming 
agreements.  (JlCJ  states  that  two  of  the 
FTSAs  are  being  submitted  for  review 
under  the  ( ioniinission's  iiegothited  rate 
pi  iJK  les   ( :i( ,  request  that  the  tariff  sheet 
i.s  proposeii  to  become  eitectiVL  (Jctober 
27.  2003. 

.\n\'  person  desiring  to  be  heard  or  to 
jirotest  s.iiil  tiling  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatory  (Commission. 
KHH  [irst  Street.  NE  ,  Washington.  DC 
_'l)42t).  Ill  accordance  with  §  385.214  or 
<H5.211  of  the  Commission  s  Rules  and 
Regulations.  All  suc:h  motions  or 
protests  must  be  filed  in  accordance 
with  *?  1  54  2  10  of  the  Commission's 
Regulations,  {'rotests  will  be  considered 
bv  tht^  Cjimmissiim  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
viix-w.  ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  numher 
field  to  access  the  document.  For 
assistanf:e.  please  contact  FERC  Online 
Support  at 

FER(X)nhneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659,  The  Commission 
stronglv  encourages  electronic  filings. 
See.  18  f;FR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 
Comment  Date:  October  8.  2003. 

Magalie  R.  Salas, 

.Srrrefijn  . 

UK  [hH     i:.f-0()()2U  Fil.'ii  l()-8-n:!.  H.4.-)  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-61 9-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

()(  l..ii.T  J,  JOIH 

Take  notice  that  on  September  26. 
2003,  Columbia  Gas  Transmission 
Corporation  (t'olumbia)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  the 
following  tariff  sheets  to.  bearing  a 
proposeii  effec:ti\e  date  of  October  26. 
2003: 

Se\rntti  Ki'\  iscd  Sht'rl  Nci,  ,'i(ll 
Sf(  ninl  Revised  Shret  No   .'lOlA 
Seventh  Revised  Sheet  No,  .50:i 
S.Miinil  Ke\.isf'd  Sheet  No,  TiO;!  1)1 

(Columbia  states  it  is  filing  to  revise  its 
Tariff  to  insert  a  footnote,  along  with 
associated  ADQ  and  DDQ  columns  in 
Appendix  A  to  its  Rate  Schedule  FTS. 
NTS  and  OPT  pro  forma  service 
agreements.  (Columbia  further  states  the 
inclusion  of  the  proposed  language  will 
help  make  the  pro  forma  service 
agreements  for  all  of  Columbia's  firm 
transportation  services  consistent  in  this 
regard. 

(^Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
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to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Conmiission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
Wl^^v.fe^c.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See.  18CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  October  8,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  E3-O0022  Filed  10-8-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOa-627-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

October  2,  2003. 

Take  notice  that  on  September  30, 
2003,  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  the  following  revised 
tariff  sheets  Second  Revised  Volume  No. 
1 ,  the  following  revised  tariff  sheets 
bearing  a  proposed  effective  date  of 
November  1,  2003: 

Sixty-fifth  Revised  Sheet  No.  25 
Sixtv-fifth  Revised  Sheet  No.  26 
Sixty-fifth  Revised  Sheet  No.  27 
Twenty-ninth  Revised  Sheet  No.  30A 

Columbia  states  that  this  filing  is 
being  submitted  pursuant  to  Stipulation 
I,  Article  I,  Section  E,  True-up 
Mechanism,  of  the  Settlement 
(Settlement)  in  Docket  No.  RP95-408,  et 
al.  Pursuant  to  the  true-up  mechanism. 


Columbia  is  required  to  true-up  its 
collections  from  the  Settlement 
Component  for  twelve-month  periods 
commencing  November  1,  1996.  In 
accordance  with  the  Settlement,  the 
true-up  component  of  the  Settlement 
Component  is  to  be  removed  effective 
November  1  of  each  year.  Columbia 
states  that  the  instant  filing  is  being 
made  to  remove  such  true-up 
component  from  the  currently  effective 
Settlement  Component  effective 
November  1,  2003. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
.become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Conunission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
wuTv./erc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-«659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Comment  Date:  October  14,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  E3-OO028  Filed  10-8-03;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-623-000] 

Dominion  Transmission,  Inc.;  Notice  of 
Annual  TCRA  Filing 

October  2,  2003. 

Take  notice  that  on  September  29, 
2003,  Dominion  Transmission  Inc  (DTI) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1 , 
the  following  tariff  sheets,  with  an 
effective  date  of  November  1,  2003: 

Eighteenth  Revised  Sheet  No.  31 
Twentv-Second  Revised  Sheet  No.  32 
Twelfth  Revised  Sheet  No.  34 
Fifteenth  Revised  Sheet  No.  35 
Eighih  Revised  Sheet  .No.  39 

DTI  states  that  the  purpose  of  this 
filing  is  to  update  DTI's  effective 
Transportation  Cost  Rate  Adjustment 
through  the  mechanism  described  in 
Section  15  of  the  General  Terms  and 
Conditions  of  DTI's  tariff. 

DTI  states  that  copies  of  the  filing 
have  been  sent  to  DTI's  customers  and 
interested  stated.commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator\'  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Conunission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docliment.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18' CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  October  14.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-O0025  Filed  10-8-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-62'M)00) 

Dominion  Transmission,  Inc.;  Notice  of 
Annual  EPCA  Filing 

0(  tober  2,  2003 

Tdkf  notice  that  nn  .Sepfember  29. 
UMA.  Duminidii  TransmissiDii  Inc.  (DTI) 
tendtTt'd  for  filing  a.s  part  of  its  FERC. 
Gas  Tariff.  Third  Revised  Volume  No    1 . 
the  fnJlowing  revised  tariff  sheets,  with 
an  effective  date  of  November  1 .  200. (: 

S'W  rite'enth  Reviseti  Sheet  Nu.  ,S  1 
1  A.' :it\  First  Revised  Sheet  No.  32 
M.>.  ►•nth  Revised  Sheet  No.  34 
i  Miirt-'entti  Revised  Sheet  No.  35 
Seventh  Revised  Sheet  No.  39 

DTI  states  that  the  purpose  of  its  filing 
l^  I  omplv  with  the  tlectric  Power  ("ost 
Adjustment  pro\  ision  of  Section  17  of 
its  the  (General  T^'rms  and  Conrfitions  of 
Its  FERC  C;a,>  Tariff 

DTI  states  that  t  opies  of  the  filing 
ha\e  been  sent  to  DTl's  customers  and 
interested  stated  commissions. 

Anv  pers(jn  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\ene  or  a  protest  with  the 
Federal  Energv  Regulatnrv  Commissinn. 
HHH  Fir-t  Street.  \E  .  Washington.  DC. 
2042H.  Ill  a(  (  (irdance  with  *?  J85.214  or 
!83  2  11  of  the  Commission's  Rules  and 
Regulations.  All  >U'  h  motions  or 
protests  must  be  filed  in  accordance 
with  5?  154  2iO  uf  the  Commission's 
Regulations,  Protests  will  be  considered 
b\  the  ('ominission  in  determining  the 
appropriate  dc:tion  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  pro(>'edings.  Any  person  wishing  to 
Sec  lime  a  partv  must  file  a  motion  to 
inter\ene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  ("ommission's  Web  site  at  http:// 
\\^\^\^  ttTCiiov  using  the  "eLibrarv". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC.  Online 
Support  at 

FERCOnlinfSupport&ffTC.gov  or  toll- 
frt>e  at  (H66)  2nH-3fi7fi.  or  TTY.  contact 
(202)  5t)2-Hh54   The  Commission 
stronglv  encourages  electronic  filings. 
See  la'CFR  :?85.2001(a)(l)(iii)  and  the 
instructions  on  the  Oimmission's  Web 
site  under  the  "e-Fihng"  link 

Continent  Date:  OcioheT  14.  200J. 

Vlagalie  R.  Salas, 

Secrefurv 

!FR  Di.i    t;:i-0U026  Filed  10-8-03:  8:45  am) 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RP97-1 3-008] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Negotiated  Rate  Filing 

Octubur  2.  2003. 

Take  notice  that  on  September  24, 
2003,  East  Tennessee  Natural  Gas 
("oinpanv  (East  Tennessee)  tendered  for 
filing  as  part  of  its  FERC  CJas  Tariff. 
.Seiiind  Re\ise(i  Volume  No    1,  Fourth 
Revised  Sheet  No    177.  included  in 
Appentlix  A  thereto,  proposed  to  be 
effective  on  November  1.  2003.  or  such 
later  date  as  the  fai  ilities  constructed  f(jr 
the  Patriot  Projei  t  are  placed  into 
servii:e. 

East  Tennessee  states  that  the  purpose 
of  this  filing  is  to  implement  four 
negotiated  rate  agreements  and  one 
discouiitfii  rate  agreement  for  firm 
service  to  lie  ii'ndeied  to  fiiur  customers 
on  East  Teiiiifssi'r  >  Patriot  Projei  t 
(Docket  No.  CP01-4  1'">).  and  to  update 
the  list  of  non-i:onforniing  agreements 
contained  in  Section  4,'i  of  the  CJeneral 
Terms  and  Conditions 

East  Tennessee  requests  that  the 
Commission  accept  this  filing  by 
October  15.  2003   In  addition.  East 
Tennessee  requests  that  the  Commission 
urant  ,in\  authorizations  and  waivers  ot 
the  Commission's  regulations  to  the 
t'xtent  n  'cessary  to  permit  the  tariff 
sheet  Hid  the  agreements  to  be  made 
ettec  ti\  e  as  proposed 

East  Tennessee  states  that  copies  of 
the  filing  were  mailed  to  all  after  ted 
customers  of  East  Tennessee  and 
interested  state  commissions. 

Anv  person  desiring  to  protest  said 
filing  should  file  ,i  protest  with  the 
Federal  Energ\'  Regul.itor\-  ( ioinmission. 
HHH  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  th»' (Commission's  Rules  and 
Regulations   .Ml  siu  fi  proti?sts  must  be 
filed  in  accordance  with  si'ction  154.210 
of  the  CComiiiissions  Regulations. 
Protests  will  he  consideretl  bv  the 
Commission  m  di^termining  the 
approjiriate  a(  tion  to  be  taken,  but  will 
not  serve  to  make  protestants  partitas  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  ma\  be 
viewed  on  the  Commissions  Web  site  at 
http://www'. fere. gov  using  the  eLibrary 
link  Enter  the  dm  ket  number  excluding 
the  last  three  digits  in  the  docket 
number  held  to  ai  i  rss  the  document. 
ForassistaiK  e,  jilcise  rontai  t  FER(C 
OnlineSupporl  at 

FERCOnlint'Siippiiil"  It'll   gm  or  toll- 
free  at  (8bb)  208-Jb7b,  or  TV\ .  contact 


(202)  502-8659.  The  Commission 
stronglv  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  ePiling  link. 
Protest  Date:  October  6,  2003, 

Magalie  R,  Salas, 

Secretar}'. 

IFR  Do(    E.'^-(K)030  Filed  10-8-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-357-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Application 

C)(  \n\u-\  2.  200,i, 

Tak(?  notice  that  on  September  26, 
2003,  Eastern  Shore  Natural  Gas 
Cimipanv  (Eastern  Shore),  417  Bank 
Lane,  Dover.  Delaware  19904,  filed  an 
application  with  the  C^ommission  in 
Docket  No.  CP03-357-000  under 
Sec;tion  7  of  the  Natural  Gas  Act.  as 
amended,  seeking  authority  to  construct 
and  operate  a  metering  and  regulating 
station  in  SiMford,  Sussex  County, 
Delaware,  to  serve  an  existing  customer, 
all  as  more  fully  stated  in  the 
application. 

Any  questions  regarding  the 
application  should  be  directed  to  Elaine 
B.  Bittner,  Director  of  Eastern  Shore 
Natural  Cias  Company,  Eastern  Natural 
Gas  Company,  417  Bank  Lane,  Dover 
Delawjare  19904.  or  at  (302)  734-6710. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before  the 
date  as  indicated  below.  Protests  will  be 
considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
An\'  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
C'ommission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
luvw.  fere. gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
fit^ld  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 
FEHC()nlineSiipport@ferc.gov  or  toll- 


■tftl^R 
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free  at  (866)  208-^3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  October  23,  2003. 

Magalie  R.  Salas, 

Secretary. 

IF'R  Doc.  E3-00034  Filed  10-8-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-485-002] 

Honeoye  Storage  Corporation;  Notice 
of  Proposed  Change  in  FERC  Gas 
Tariff 

October  2.  2003. 

Take  notice  that  on  September  24, 
2003,  Honeaye  Storage  Corporation 
(Honeoye)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  1  A,  one  revised  tariff  sheet  to 
be  effective  July  1,  2003.  The  revised 
tariff  sheet  is  designated  as: 

Substitute  Third  Revised  Sheet  No.  105 
.Superceding  Third  Revised  Sheet  No.  105 

Honeoye  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  September  12,  2003 
Letter  Order  which  directed  Honeoye  to 
remove  the  reference  to  certain  WGQ 
Standards  incorporated  by  reference  in 
section  11.12  of  its  tariff. 

Honeoye  states  that  copies  of  the 
filing  are  being  mailed  to  Honeoye's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
n-ww.ferc.gov  using  the  eLibrary  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 
FERCOnIineSupport@ferc.gov  or  toll- 


free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  eFiling  link. 
Protest  Date:  October  6,  2003. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  E.3-00014  Filed  10-8-03:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-626-000] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  Filing 

October  2,  2003. 

Take  notice  that  on  September  30, 
2003,  Iroquois  Gas  Transmission 
System,  L.P.  (Iroquois)  tendered  for 
filing  its  report  relating  to  its  Deferred 
Asset  Surcharge.  Iroquois  states  that 
there  is  no  change  in  the  Deferred  Asset 
Surcharge,  no  tariff  sheet  is  being 
submitted. 

Iroquois  states  that  it  is  filing  the 
supporting  workpapers  r.s  part  of  its 
annual  update  of  its  Deferred  Asset 
Surcharge  to  reflect  the  annual  revenue 
requirement  associated  with  the 
Deferred  Asset  for  the  amortization 
period  commencing  November  1,  2003. 
Iroquois  further  states  as  shown  in  those 
workpapers,  there  is  no  change  in  the 
rate  for  the  Deferred  Asset  Surcharge  for 
the  period  commencing  November  1, 
2003;  accordingly,  no  revised  tariff  sheet 
is  necessary. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatory  Commission. 
888  First  Street.  NE..  Wa.shington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before  the 
date  as  indicated  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 


ix'H'w-.ferc.gov  using  the  "eLibran,'". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnhneSupport%ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission    _^ 
strongly  encourages  electronic  filii^^^ 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  October  14.  2003. 

Magalie  R.  Salas, 

Secretary  . 

[FR  Doc.  E.3-()0027  Filed  10-8-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR03-1&-000] 

Katy  Storage  and  Transportation,  LP.; 
Notice  of  Petition  for  Rate  Approval 

October  2.  2003. 

Take  notice  that  on  September  23, 
2003,  Katy  Storage  and  Transportation. 
L.P.  (KST)  filed  a  petition  for  rate 
approval  of  market-based  rates  for 
storage  services  pursuant  to  § 
284.123(b)(2)  of  the  Commissions 
Regulations.  KST  requests  approval  of 
its  proposed  rates  as  being  fair  and 
equitable  as  it  will  lack  the  requisite 
market  power  to  charge  rates  in  excess 
of  amounts  that  interstate  pipelines  and 
storage  providers  could  charge  for 
similar  services. 

KST  affirms  that  it  is  an  intrastate 
pipeline  within  the  meaning  of  section 
2(16)  of  the  Natural  Gas  Policy  Act 
(NGPA).  Consistent  with  the  " 
Commissions  approval  of  its  Section 
311  rates  in  Docket  No.  PR03-18-000. 
KST  proposes  to  make  its  section  311 
rates  effective  as  of  September  23.  2003. 

Pursuant  to  section  284.123(b)(2)(ii). 
if  the  Commission  does  not  act  within 
150  days  of  the  date  of  this  filing,  the 
rates  will  be  deemed  to  be  fair  and 
equitable  and  not  in  excess  of  an 
amount  which  interstate  pipelines 
would  be  permitted  to  charge  for  similar 
transportation  service.  The  Commission 
may,  prior  to  the  expiration  of  the  150 
day  period,  extend  the  time  for  action  or 
institute  a  proceeding  to  afford  parties 
an  opportunity  for  written  comments 
and  for  the  oral  presentation  of  views, 
data,  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 
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Energy  Regulatorv  Commission.  888 
First  Street.  NE..  Washington  DC  20426. 
in  accordance  with  <^  J85  214  nr  )H5  21 1 
of  the  Commission  s  Rules  arui 
Regulations.  All  such  motions  or 
protests  must  he  filed  with  the  Secretar>' 
of  the  Ciommission  (m  or  before  the  date 
as  mdicated  below   Protests  will  be 
considered  by  the  Ckimmission  in 
determming  the  appropriate  action  to  be 
taken,  but  will  not  ^er\e  to  make 
protestants  parties  to  the  proceedings 
.\nv  perscm  wishing  to  become  a  party 
must  file  a  motirin  to  inter\ene   This 
petition  for  rate  approv.il  i.^  a\ailable  tor 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  C'ommission's  Web  site  at  http:// 
u^^^v  tfrc  t;ov  using  the  "eLibrarv"  link 
Enter  the  docket  number  t'xcluding  the 
last  three  digits  1  the  dniket  number 
field  to  access  the  doc  ument    For 
Assistance,  call  (8(>Hj  2()H-  U)7h  or  for 
TTY,  1202)  502-8B59.  Comments. 
protests  and  interventions  mav  be  filed 
t'lectronicallv  via  the  Internet  in  lieu  of 
paper  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  i8.S  2001(l)(iii)and  the 
instruc  tinii--  on  the  C'ommi'ision's  Web 
site  under  the   '"-Filing"  link. 
Conwtfut  Doti"  October  23.  2ii()  i 

Masjalie  K   Salds. 

Scrrffan 

|KR  Doc.  E.3-<)()012  Filed  10-»-03:  8:45  ami 

BILLING  CODE  6717-Oi-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-61 8-000] 

Midwestern  Gas  Transmission 
Company  ;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

Take  notice  that  on  ,Si'pfeint)er  2b. 
2003.  Midwestern  C;a>  Traii--rnission 
Comfiaiu  '  \!i(iu-est>'rii    t-Mid'-o'd  for 
ftlmg  In  ht^'c  Dine  p,irt  •<[  Midw  f^ti'rn's 
FFRC  Cias  Tariff.  Third  Revised  V.iiiini. 
\n    1.  the  following  tariff  sheets  tn 
bee  lime  effec:tive  November  1.  2003: 

Second  Revised  Sh-'nt  \o.  90 
nriginal  Sheet  No    lOUB 
hirst  Revised  Sheet  No.  90A 
Se(  (Kill  Revised  Sheet  No.  91 
Oriaiii'd  Sheet  No,  lOOC 
i  irst  Revised  Sheet  No.  91. \ 
Original  Sheet  No.  91A.01 
Second  Revised  Sheet  No.  101 
Sec;(5nd  Revised  Sheet  No.  92 
Third  Rev  ised  Sheet  No.  100 
Shi  und  Revised  Sheet  No.  102 
First  Revised  Sheet  No.  lOOA 
Fourth  Revised  Sheet  No.  230B 


Third  Revised  Sheet  No.  266B 

First  Revised  Sheet  No.  266C 

Midwestern  states  that  the  purpose  it 
Its  filing  IS  to   ( 1 )  Eliminate  the  (DBA 
PAL  Sc:heciuling  Penaltv  in  Rate 
Sc:hedule  LMS-MA.  (2)  provide  further 
clarification  regarding  the  applic:ability 
of  its  DaiU  Imbalance  Charge,  and  (3) 
clarif\  the  [iroi  edures  to  be  utilized  to 
avoid  [)enalt\  <  barges 

Midwt!stern  stattss  that  it  is  not 
proposing  any  substantive  c:hanges  to  its 
remaining  [lenaltv  provisions  uncier 
Rate  Schedules  LMS-MA  and  LMS-PA. 
it  is  only  seeking  minor  c  larifications  to 
more  clearlv  articulate  the  a[)pli(.<ibility 
of  the  penalt\  (ircnisions  thereb\' 
iiiiiiimi/ing  am  ( niifusion  and  reducing 
the  [uitential  iiiipi isitn in  ot  a  [lenaltv 
charge 

Midwestern  st.ites  that  copies  of  this 
filing  liaM'  been  sent  tn  all  of 
Midui'sti'rii^  shippers  .ind  interested 
state  ri''4ulati  ir\  i  oinmissimis 

\ii\  persnii  desiring  til  be  heard  nr  to 
protest  said  tilim;  should  tile  a  motmn 
to  inter\ene  nr  a  protest  with  the 
Federal  Energ\'  Regiilatnr\  ( inmmission. 
888  First  Street.  \V.  .  Washington.  DC 
20420,  111  at  I  nrd.iiK  e  with  Sei  tions 
38.S  214  nr  385.211  of  the  Commission  s 
Rules  and  Regulations.  All  sue  h  motions 
or  protests  niu'^t  be  filed  in  <i(  i  ordanc  e 
with  Section  l'>4  2  1i)nlthi 
Commission  s  Regulations   Protests  will 
be  considered  h\  the  Commissirm  in 
determining  the  apprnfinate  ac  tmn  to  be 
taken,  but  will  imt  s.^ive  tn  ni.cke 
protestants  parties  tn  the  \^y^H  eedmgs. 
Any  person  wishiiii;  tn  h-'i  nme  a  part\' 
must  fde  a  motion  tn  inti-rvene.  This 
filing  is  a\'ail<ibli'  Im  ie\  lew  at  the 
Comniis^inii  III  the  Public   Rcderenc c 
Room  nr  iiijv  tie  vieweci  on  the 
Commission's  Web  site  at  http:// 
u'nu  /en  gov  using  the  "eLibrar\  ' 
Enter  the  doi  ket  number  excluding  the 
last  thri'e  digits  ui  the  docket  number 
field  tn  >ii  (  I'ss  the  doc  ument    For 
assistance,  please  contact  FER(^  Online 
"^uppnrt  at 

hElidOiUiin'Support''  frn  lidv  oi  toll- 
free  at  (8bbJ  208-3t)7lj,  or  TTY,  contac  t 
(202)  502-8659.  The  Commission 
strongh'  eni  niir.e^fs  elei  tmnii  filings. 
Ser,   IHCFR    fH"i  2(1011. l)(  11(111)  and  the 
iiistriii  I  mils  nil  the  ( !nin  miss  inn's  Web 
site  undi'i  thi'    i'  I'llini;"  link, 

Cniiuwnt  Ihltr    (  )(  tnhei   8.  2003. 

Magalie  K,  Salas. 

St'CTf'tan 

IFR  Doc.  E3-00021  Filed  10-8-0  i   H  4',  ,,ml 

BILLING  CODE  671  7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-61  &-000] 
MIGC,  Inc.;  Notice  of  Filing 

October  2.  2003. 

Take  notice  that  on  September  24. 
2003,  MIGC,  Inc.  (MIGC)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.l,  the  following 
tariff  sheets,  to  become  effectiye 
November  1.  2003: 

Sixth  Revi.sed  Sheet  No.  90A 
Senmd  Revised  Sheet  No.  90B 

MIGC  states  that  the  purpose  of  this 
filing  is  to  update  MlGC's  tariff  to 
combine  revisions  which  were 
previously  approved  in  separate 
proceedings.  MIGC  further  states  that 
these  proposed  revisions  are  necessary 
to  finalize  MIGC's  compliance  with 
FERC  Order's  No.  587-0  and  587-R. 

Any  person  desiring  to  be  heard  or  to 
prntest  said  filing  should  file  a  motion 
to  intervtme  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Strc>et,  NE..  Washington.  DC 
20426.  in  acc:ordance  with  §  385.214  or 
.^8.T.21 1  of  the  Commission's  Rules  and 
Regulations  .\ll  such  motions  or 
protests  must  be  filed  in  accordance 
with  4)  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
hv  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
bec:ome  a  part\  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  (Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  CCommission's  Web  site  at  http:// 
\\^\-w.  ferc.gov  using  the  "eLibrary  ". 
Entc  r  the  doc:k(!t  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistanc:e.  please  confac:t  FERC  Online 
Support  at 

FER(X)nlineSupport'%fprr.gov  or  toll- 
free  at  (860)  208-3676.  or  TTY.  contac:t 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
.See  18  CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "eFiling"  link. 

Comment  Date:  October  6.  2003. 

Magalie  K.  Salas, 

Sf(  irtcn 

IFR  Uo(  .  E:i~()l)()lH  hileil  lO-H-O.!;  H:4,=i  ,imi 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-51 8-050] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Tariff  Filing 

October  2.  2003. 

Take  notice  that  on  September  30, 
2003,  PG&E  Gas  Transmission. 
Northwest  Corporation  (GTN)  tendered 
for  filing  to  be  part  of  its  FERC  Gas     • 
Tariff,  Second  Revised  Volume  No.  1- 
A.,  Eighteenth  Revised  Sheet  No.  15, 
First  Revised  Sheet  No.  17,  Fourth 
Revised  Sheet  No.  18,  and  Third 
Revised  Sheet  No.  21B.  with  an  effective 
date  of  October  1.  2003. 

GTN  states  that  these  sheets  are  being 
filed  to  update  GTN's  reporting  of 
negotiated  rate  transactions  that  it  has 
entered  into. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// . 
xvww.ferc.gov  using  the  eLibrary  hnk. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnUneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Protest  Date:  October  14,  2003. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  E3-00008  Filed  10-8-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTINENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-620-000] 

Portland  Natural  Gas  Transmission 
System;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

October  2.  2003. 

Take  notice  that  on  September  26, 
2003,  Portland  Natural  Gas 
Transmission  System  (PNGTS)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  with  an  effective 
date  of  November  1.  2003: 

Seventti  Revised  Sheet  No.  100 

PNGTS  states  that  it  is  also  tendered 
for  filing  two  alternate  tariff  sheets: 

Alternate  Fifth  Revised  Sheet  No.  100.  to  be 
effectiveNovember  12,  2002:  and 

Alternate  Sixth  Revised  Sheet  No,  100.  to  he 
effect! ve|une  1.  2003. 

PNGTS  states  that  its  filing  propqses 
to  reduce  the  Firm  Transportation  (FT) 
Seasonal  Recourse  Reservation  Rate  so 
that  it  is  equal  to  1.9  times  the  FT 
Recourse  Reser\'ation  Rate.  PNGTS 
states  that  the  purpose  of  this  change  is 
to  ensure  that  PNGTS  offers  seasonal 
service  on  a  nondiscriminatory  basis  as 
directed  by  the  Commission  and  to 
ensure  that  no  existing  or  future 
seasonal  contracts  inadvertently  raise 
issues  regarding  a  trigger  of  the  discount 
clause  (referred  to  as  Most  Favored 
Nations  or  MFN  clause)  in  PNGTS's  FT 
contracts.  PNGTS  states  that  the  primary 
tariff  sheet  reduces  the  seasonal 
recourse  rate  to  equal  1.9  times  the  FT 
recourse  rate  effective  November  1 , 
2003.  PNGTS  further  states  that,  along 
with  the  primary  tariff  sheet.  PNGTS  is 
requesting  that  the  Commission 
reconsider  and  vacate  its  June  9,  2003 
Order  in  Docket  No.  RP02-1 3-010. 
which  accepted  the  current  seasonal 
recourse  rate.  PNGTS's  alternate  tariff 
sheets  would  reduce  the  seasonal 
recourse  rate  to  equal  1.9  times  the  FT 
recourse  rate  effective  as  of  November 
12,  2002.  PNGTS  states  that  finally,  in 
the  event  that  the  Commission  declines 
to  adopt  the  primary  or  alternate 
proposals,  PNGTS  requests  that  the 
Commission  "grandfather"  the  two 
existing  negotiated  seasonal  contracts, 
and  continue  to  recognize  those 
contracts  as  negotiated  relative  to  the  FT 
recourse  rate. 

PNGTS  states  that  copies  of  this  filing 
are  being  served  on  all  jurisdictional 
customers  and  interested  state 
commissions,  as  well  as  all  parties  in 
Docket  No.  RP02-1 3-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Section.s 
385.214  or  385.211  of  the  Commission'.s 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  .Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
w'v^'H'. fere. gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport&ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  is' CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 
Comment  Date:  October  8.  2003. 

Magalie  R.  Salas, 

Serretan,'. 

(FR  Doc.  E3-00023  Filed  10-8-03:  8:4,t  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-61 2-000] 

Questar  Southern  Trails  Pipeline 
Company;  Notice  of  Tariff  Filing 

October  2.  2003. 

Take  notice  that  on  September  24, 
2003,  Questar  Southern  'Trails  Pipeline 
Company  (Southern  Trails)  pursuant  to 
18  CFR  154.7  of  the  Commission's 
Regulations,  submitted  for  filing  the 
following  tariff  sheets  to  Original 
Volume  No.  1  of  its  FERC  Gas  Tariff  to 
be  effective  October  24,  2003. 

Original  Volume  No.  1 

Fir.st  Revised  Sheet  Nos.  72  through  78 

Southern  Trails  is  proposing  to 
update  the  Measurement  section  of  its 
tariff  to  comport  with  current  industry 
measurement  standards  and  practices. 

Southern  Trails  states  that  a  copy  of 
this  filing  has  been  served  upon  its 
customers  and  the  Public  Service 
Commissions  of  Utah,  New  Mexico, 
Arizona,  and  California. 
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Any  person  (iesiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energ\'  Regulator  tiommissioii. 
888  First  Street.  NE..  Washington.  DC 
2042b.  in  accordance  with  *?  385.214  or 
18.5  21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  *?  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
bv  the  (kimmission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Anv  person  w  ishing  to 
become  a  part\  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  mav  be  \iewed  on 
the  Commission's  Web  site  at  http:// 
ivww. fere. gov  using  the  "eLibrarv  " 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document   For 
assistance,  please  contact  FERC  Unline 
Support  at 

FERCOnlini^SuppDrt"  ft'n  am-  or  toil- 
free  at  (866)  208-5676.  or  TTV,  contai  t 
(202)  502-8659.  The  Oimmission 
stronglv  encourages  detitronic  filings. 
.Sep  18  CFR  585  2()()l.ri)(l  )(iii)  and  the 
instructions  on  the  (^oniniisMon's  Web 
site  under  the  "eFiling"  link 

Commpnt  Date  ()ctn[)er  6,  20(H 

Magalie  R.  Salas, 

Secretary 

[PR  Dnr  F'i-Odor.  hiled  lO-a-03;  8:45  ami 

BILLING  CODE  671 7-01 -P 


DEPARTMEffT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-255-060] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

October  2.  200;t. 

Take  notice  that  on  September  30, 
2003,  TransColorado  Cas  Transmission 
Company  (Transfiolorado)  tendered  for 
filing  as  part  of  its  FER(;  CJas  Tariff. 
Fourth  First  Revised  Volume  No   1, 
Fourth  Revised  Sheet  Nos.  21  and 
Fourth  Revised  Sheet  No.  22A  to  Tariff 
to  be  effective  October  1.  2003 

TransColorado  states  that  the  filing  is 
being  made  in  compliance  with  the 
(Commission's  Letter  Order  issued 
March  20,  1997,  in  Docket  No.  RP97- 
255-000 

TransColorado  states  that  the 
tendered  tariff  sheets  propose  to  revise 
TransColorado's  Tariff  to  reflect  a 
negotiated-rate  contract  witli  C chevron 
USA.  Inc. 


TransColorado  stated  that  a  copy  of 
this  filing  has  been  served  upon  all 
parties  to  this  proceeding, 
TransColorado's  customers,  the 
Colorado  Publu.  I'tilities  (Commission 
and  the  New  Mexico  Public  Utilities 
(Commission. 

Anv  person  desiring  to  [irotest  said 
filing  shoukl  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  act;()rdance  with  sisction 
385  21 1  of  the  Commission's  Rules  and 
Regulations  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  (Commission's  Regulations. 
Protests  will  be  considered  liy  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  stTVe  to  make  protestants  parties  to 
the  pro(  eedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Publi(  Reference  Room  or  may  be 
viewed  on  the  (Commission's  Web  site  at 
tittp    nvi v\  tf re  liiiv  using  the  eLibrarv 
(FERRIS)  link   Enter  the  do(  ket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document   For  a-isistaiu  e.  please  contact 
FERC  Online  Supfxirt  at 
FERCOnlinfSuppoitPifrn  goi'  or  toll- 
free  at  (866)  208-3ti76.  or  TTY.  contact 
(202)  502-8659   The  Commission 
stronglv  ent  ourages  electronic  filings 
See.  18  (CFR  385  20()l(a)(  l)(iii)  and  the 
instructions  on  the  (Commission's  web 
site  under  the  e-Filing  link. 

Pnitt-'^t  /)<jff> October  14,  2003. 

Magalie  K.  Salas. 
Secretary. 

(PR  Him     F3-nn(ni  FiK-d  lf)-8-0,3:  8:45  am] 
BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-61 3-000] 

Transwestern  Pipeline  Company; 
Notice  of  Tariff  Filing 

(  )i  tulif't  J.  JOI).! 

Take  notice  that  on  September  24. 
200.3.  Transwestern  Pipeline  ( iompany 
(Tran.^western)  tendered  for  filing  as 
part  of  its  P'ERtC  (Jas  Tariff.  Second 
Revised  Volume  No   1  (Tariff),  the 
following  tariff  sheet  to  become  effective 
November  1.  2003: 

Second  Revised  VnUimc  No   1 
Fifteenth  Revised  Sheet  .\()   5B.()2 

Transwestern's  states  that  its 
Stipulation  and  Agreement  filed  on  May 
2.  1995.  in  Docket  Nos.  RP95-271,  ft  ul.. 
as  amended  bv  Transwest(?rn's 
Stipulation  and  Agreement  filed  on  May 


21,  1996,  provided  for  annual 
adjustments  to  the  Settlement  Base 
Rates  (SBRs)  beginning  November  1, 
1998. 

Transwestern  states  that  the  purpose 
of  the  instant  filing  is  to  set  forth  the 
factors  and  calculations  used  in 
determining  the  adjustments  to  the 
SBRs  and  to  revise  the  SBRs  to  be 
effective  November  1,  2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  §  385.214  or 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  (Commission's  Web  site  at  http:// 
^^^^■\\■.  fere  gov  using  the  "eLibrarv"  Enter 
the  docket  number  excluding  the  last 
three  digits  in  the  docket  number  field 
to  access  the  document.  For  assistance, 
please  contact  FERC  Online  Support  at 
FEH(X)nlincSupport@ferc.gov  cr  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "eFiling"  link. 

Comment  Date:  October  6,  2003. 

Magalie  R.  Salas, 

.S'ecreffirv 

|FR  U(H    F3-00016  Filed  10-8-03;  8:45  ami 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-61 4-000] 

Transwestern  Pipeline  Company; 
Notice  of  Tariff  Filing 

Octnher  2.  200.1. 

Take  notice  that  on  September  24. 
2003.  Transwestern  Pipeline  Company 
(Transwestern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1  (Tariff),  the 
following  tariff  sheet  to  become  effective 
November  1.  2003: 

Second  Rmised  Volume  No.  1 
rhirtft'iUh  Revised  Sheet  No.  5B.03 
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Pursuant  to  section  25  of  the  General 
Terms  and  Conditions  of  Transwestem's 
FERC  Gas  Tariff,  Transwestem  states 
that  it  is  fiUng  aHariff  sheet,  which  sets 
forth  the  new  TCR  II  Reservation 
Surcharges  that  Transwestern  proposes 
to  put  into  effect  on  November  1,  2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and^ 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
wH'xv.ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "eFiling"  link. 

Comment  Date:  October  6,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  E3-O0O17  Filed  10-8-03;  8:45  am) 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-61 6-000] 

Viking  Gas  Transmission  Company; 
Notice  of  Tariff  Filing 

October  2,  2003. 

Take  notice  that  on  September  25, 
2003,  Viking  Gas  Transmission 
Company  (Viking)  tendered  for  filing  to 
become  part  of  Viking's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1, 
Third  Revised  Sheet  No.  34,  to  become 
effective  November  1,  2003. 

Viking  states  that  the  purpose  of  this 
filing  is  to  add  language  to  Rate 
Schedule  LMS  which  would 
automatically  cause  a  monthly 


imbalance  of  less  than  1000  Dekatherms 
to  be  cashed  out  at  the  0-5  "no  penalty" 
percentage  level  regardless  of  the  actual 
monthly  imbalance  percentage.  Viking 
states  that  it  does  not  desire  to  penalize 
parties  whose  monthly  imbalances  are 
less  than  1000  Dekatherms  because  such 
imbalance  is  insignificant  in  nature  and 
not  a  source  of  major  harm  to  its 
pipeline  system. 

Viking  states  that  copies  of  this  filing 
have  been  sent  to  all  of  Viking's 
contracted  shippers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  §  385.214  or 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
wTvw./erc.gov  using  the  "eLibrar}'" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnUneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  October  7,  2003. 

Magalie  R.  Salas. 

Sfcretary. 

[PR  Doc.  E3-00019  Filed  10-8-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-301-O86] 

ANR  Pipeline  Company;  Notice  of 
Negotiated  Rate  Filing 

October  2,  2003. 

Take  notice  that  on  September  25. 
2003,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  and  approval 
amendments  to  two  Ser\'ice  Agreements 


between  ANR  and  Aquila,  Inc..  which 
terminate  the  negotiated  rate  agreements 
between  the  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  mav  be 
viewed  on  the  Commission's  Web  site  at 
http://w\i'\v.ferc.gov  using  the  eLibrary 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
fo-ee  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
stronglv  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  eFiling  link. 

Protest  Date:  October  7.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E.3-00033  Filed  10-8-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 3-009] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Negotiated  Rates 

October  2.  2003. 

Take  notice  that  on  September  30, 
2003,  East  Tennessee  Natural  Gas 
Company  (East  Tennessee)  tendered  for 
filing  a  corrected  Exhibit  A  for  Carolina 
Power  &  Light  Company  Contract  No. 
410103. 

East  Tennessee  states  the  various 
contracts  and  negotiated  rate  agreements 
were  filed  with  the  Commission  on 
September  24.  2003  in  Docket  No. 
RP97-13-008.  Footnote  16  to  the 
transmittal  letter  for  such  filing  noted 
that  there  was  a  typographical  error  on 
Exhibit  A  to  the  service  agreement  with 
Carolina  Power  &  Light  (Contract  No. 
410103),  and  that  the  parties  were  in  the 
process  of  correcting  the  error.  The 
parties  have  now  corrected  the  error. 
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and  East  Tennessee  hereby  files  the 
corrected  E.xhibit  A 

East  Tennessee  states  thai  (_:upies  nt 
the  filing  were  mailed  to  all  affected 
rustnmers  of  East  Tennessee  and 
interested  state  commissions,  and  all 
fiarties  on  the  service  lists. 

An\'  [lerson  desiring  to  he  heard  or  to 
protest  said  filing  should  file  a  motion 
tt)  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Clumimssion. 
HHH  First  Street.  NE..  Washington.  D.C^. 
2()42H.  Ill  accordanct'  with  Set  tions 
.^85, J  14  or  .i85,_'l  1  of  the  (Commission  > 
Rules  and  Regulations.  All  such  motions 
or  protests  must  he  filed  in  act  ordam  *• 
with  .Section  1.T4.210  of  the 
('ommission's  Regulations.  Protests  will 
be  considered  hv  the  ('ommission  m 
determining  the  appropriate  ai  tn  m  to  he 
taken,  hut  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
.\n\  person  wishing  to  become  a  party 
must  tile  a  motion  to  intervene  This 
filing  IS  a\.iilable  for  re\iew  at  the 
(ioniniisMon  in  the  PubHi.:  Reference 
Room  nr  ma\  he  \ievved  un  the 
( 'onimission  s  Web  site  at  http:// 
iiu'.i  ^■r'  _;"i  using  the  "eLibrary". 
Enter  the  ,i,M  ket  number  excluding  the 
last  three  digits  in  the  docket  number 

fiejii  tn    K  I  ess  the  dm  il.'lient.  For 

assistant  e,  pie, is,'  -    ai! n  i  I'ERC;  Online 
.Support  at 

FEHCXJnliin'Suppnrtaferc.gov  or  toll- 
tree  at  (866)  208-1676.  orTTY,  contact 
(202)  .502-8659.  The  flommission 
strunglv  encourages  electronic  filings. 
See.  18  CFR  .385.2001(a)(l)(iii)  and  the 
instructiiuis  on  the  CCommission's  Web 
site  under  the  'e-Filing'   link. 
Comment  Date:  October  14.  2003. 

Masjalie  R.  Salas. 

.stii  r»7'(un . 

IFR  Doc.  E3-00029  Filed  10-8-03:  8:45  am] 

BILLING  CODE  6717-01    P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Draft  License  Application  and 
Preliminary  Draft  Environmental 
Assessment  and  Request  for 
Preliminary  Terms  and  Conditions 

Ui  tiiher  2.  21)0!. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection 

a.  Type  of  Application:  New  Majur 
License. 

b.  Project  So.:  F-2 150-026 

c.  Dofe  F;7ecy;  October  1.  2003. 

(1,  Applicant:  Puget  Sound  Kiu-rgv, 
Inc. 


e.  \inut'  of  Profpvt  Baker  River 
Hydroelectric  Project. 

f  Locutitiii:  On  the  Baker  River,  near 
the  Town  of  Concrete,  in  Whatf:om  and 
Skagit  Counties.  Washington.  The 
project  occupies  about  5.168.5  acres  of 
lands  within  the  Mt   Baker-Snoqualmie 
National  Forest  managed  by  the  U.S. 
Forest  Service 

g   h'lh'd  F'ur^^uant  to:  Federal  Power 
Ai  t  16  C.S.C.  7'.H(a)-825(r). 

li   Applicant  Contact:  Connie 
freeland.  Puget  Sound  Hn(>rg\ .  Inc    P.O 
\\i,\  ')70,i4  J'SE-09S  Believue,  WA 
<m()0<)-y734:  1423)  462-3556  or 
'Hinir  trfflanii'i p'ic  com. 

I    h'hliC  Cnntiii  I   Ste\e  Hocking. 
l-'ederi!  l![ierg\  Regulator\' Commission. 
HHH  I'lrst  Street.  NE..  Washington,  DC 
20426; (202)  502-8753  Of 
sti'vc  ho(  kin^&fcrc.iiov. 

j.  Stalif<  o} Projfct  With  this  notice 
tht>  f 'ommission  IS  soli(  iling  ( 1  I 
prelimir.,ir\  temis,  (  onditions.  and 
iec:oinmeiid.itinns  mi  the  Preliminary 
Dr.ift  ljniioiiment.il  .\ssessnient 
^l'l)i:..\j,  aiul  121  I  ommeiits  on  the  IJrah 
License  Aofilication 

k.  Dearilmt-  for  tiltw^   |aiiuar\  2.  2004 

.Ml  comments  on  the  PI)K.\  and  Dr.ift 
License  Applicatiuu  >hould  be  sent  to 
the  addresses  noted   ihi)\e  in  Item  (h). 
with  one  copy  fileii  w  itti  FKR( :  ,it  the 
following  address  Mag.ilie  R  Salas, 
Secretary,  Federal  Energ\  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington.  !)('  20426  .Ml  i omments 
must  include  the  pmiec  t  name  ,uid 
number  and  hear  the  he.uling 
Prelunin.irv  ( Comments    Prelimin.ir\ 
Ret  (immeniiatioiis    Preliinm,u\    Terms 
and  Conditions,  oi  l're|iiiimar\ 
l^rescriplions 

Comments  .uui  prelmiiiiaiv 
reconimeiulatiniis    teims  ,md 
conditions,  and  pres(  riptioiis  nia\  lie 
filed  electronii  .ilK  \m  the  Internet  in 
lieu  of  paper.  The  C  Commission  strongly 
encourages  electronic  tilings   See  18 
CFR  385.2nni(a)(l)(iii)  and  the 
instructions  on  the  Commissiim's  Web 
site  [http :/ /w\^-W  ff'rc .ij,i iv]  under  the  "e- 
Filing"  link 

I.  A  c:o[i\  I  it  the  ajiplii  atloll  is 
a\ail.ible  tor  review  at  the  ( iommission 
in  the  Public  Reft'rencc  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://\A'w\v  fi^Tc  r^ov  using  the 
"eLibrary    link   liiiter  the  docket 
number  e\,  hiding  the  last  three  digits  in 
the  dm  ket  number  Held  to  access  the 
doc:ument.  For  assistance,  contact  FERC 
( )nline  Su[)[)ort  at 

FEHC.i Hilini'Support'^ilvn  gov  or  toll- 
free  at  1-866-208-3676,  or  for  TT't  . 
(202)  5n2-8tK59 

You  may  also  register  online  at 
/if//)     u  u  u  tcrc.iiov/fsubsiTihrnoiv.htm 
to  be  untitled  via  email  of  nc^w  filings 


and  issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

Puget  Sound  Energy,  Inc.  has  mailed 
copies  of  the  PDEA  and  Draft  License 
Application  to  interested  entities  and 
parties.  Additional  copies  may  be 
obtained  from  the  contact  person  listed 
in  item  (h)  above. 

m.  With  this  notice,  we  are  initiating 
c:cmsultation  with  the  Washington  State 
Historic  Preservation  Officer  as  required 
by  Section  106  of  National  Historic 
Preservation  Act  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation.  36  CFR  800.4. 

MaRalie  R.  Salas, 

.S^Tre/un 

ilKDec     h.!-(H)(lUM  1  ileil   1  ()-8-<)3;  H:4.T  aili I 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Draft  License  Application  and 
Draft  Preliminary  Draft  Environmental 
Impact  Statement  (DPDEIS)  and 
Request  for  Preliminary  Terms  and 
Conditions 

()(  liihi'l  2,  2I)(I  f 

Take  notice  that  the  following  draft 
hydroelet:tric:  .ipplication  has  been  filed 
with  the  tAJinmission  and  is  available 
for  public:  inspec  tion: 

a.  Tvpc  ot  Applii  ntion:  New  Major 
Lic:ensc;. 

b.  Project  .Vo,   2195. 

c;.  Applicant:  Portland  General 
Electric  Company. 

d.  Xtiiuf  of  Project:  Clac:kamas  River 
HydrcK'lectric  Project  P-2195  (formerly 
Oak  Grove,  P-135  and  .North  Fork  P- 

2  195  projec:ts). 

e.  Location  On  the  Oak  (irove  Fork  of 
the  Cdackamas  River  on  the  Mount  Hood 
National  Forest,  and  on  the  Clackamas 
River,  in  ('lac:kamas  County.  (Oregon, 
near  Estac:ada.  Oregon. 

f.  Applicant  Cj:)ntact:  Julie  Keil. 
Portland  tieneral  Electric.  121  SW 
Salmon  Strc^et.  3WTC-BRHL.  Portland. 
Oregon.  97204.  Phone: 503-464-8864. 

g.'  FERC  Contact:  [ohn  Blair  at  (202) 
502-6092;  e-mail  john.blair%ferc.gov. 

h.  PCiE  mailed  a  copy  of  the 
CMackamas  River  Hydroelectric  Project 
draft  Preliminarv  Draft  Environmental 
Impact  Statement  (dPDEIS)  and  Draft 
Application  to  interested  parties  on 
September  30.  2003.  A  copy  of  the 
dPDElS  and  Draft  application  was  filed 
with  Commission  on  September  29, 
2003. 

i.  With  this  notice  we  are  .soliciting 
preliminarv  terms,  conditions. 
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prescriptions  and  recommendations  on 
the  dPDEIS  and  draft  license 
application.  All  comments  on  the 
dPDEIS  and  draft  license  application 
should  be  sent  to  Portland  General 
Electric  at  the  address  above  in  item  (f), 
with  one  copy  filed  with  the 
Commission  at  the  following  address: 
Federal  Energy  Regulatory  Commission, 
Magalie  R.  Salas,  Secretary,  888  First  St. 
NE.  Washington,  DC  20426.  All 
comments  must  include  the  project 
name  and  number,  and  bear  the  heading 
"Preliminary  Comments,"  Preliminary 
Recommendations,"  "Preliminary 
Terms  and  Conditions,"  or  "Preliminary 
Prescriptions."  Any  party  interested  in 
commenting  must  do  so  by  December 
31,  2003. 

j.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  Section  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36  CFR  800.4. 

k.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
review  at  the  Commission's  Public 
Reference  Room,  located  at  888  First 
Street,  N.E.,  Room  2A,  Washington,  D.C. 
20426.  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
\\-w\v.ferc.gov  using  the  "e-library  link — 
Dockets"  Enter  the  project  number  P- 
2195.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676  or  for  TTY,  (202) 
502-8659.  The  application  also  can  be 
provided  by  Portland  General  Electric 
from  the  contact  name  and  telephone 
number  in  item  (f)  above. 

Magalie  R.  Salas, 

St'crHtory . 

|FR  Doc;.  E3-00010  Filed  10-8-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7569-3] 

Watershed  Initiative:  Call  for 
Nominations 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Following  the  completion  of 
its  inaugural  year,  EPA  is  cUinouncing 
the  continuation  of  the  Watershed 
Initiative  by  issuing  the  second  call  for 
nominations  of  watershed  proposals. 
The  Watershed  Initiative  is  a 
competitive  grant  program  designed  to 
support  studies  of  a  series  of  approaches 


to  watershed  protection  and  restoration 
to  determine  if  those  approaches 
produce  short-term  environmental 
results  and  have  the  potential  for  long 
term  maintenance  in  a  watershed.  The 
President's  fiscal  year  (FY)  2004  budget, 
which  is  now  before  Congress, 
incorporates  a  request  for  $21  million 
for  the  Watershed  Initiative.  Subject  to 
the  availability  of  appropriations  for  this 
purpose,  EPA  plans  to  select  through  a 
competitive  process  up  to  20  watersheds 
throughout  the  country  for  grants  to 
support  the  study  of  promising 
watershed-based  approaches  to 
improving  water  quality.  This  notice 
sets  forth  the  process  that  will  be  used 
for  selecting  the  watersheds  and  serves 
es  the  call  for  nominations  from 
Governors  and  Tribal  Leaders.  For  the 
most  part,  this  process  is  similar  to  that 
of  the  FY  2003  solicitation.  This  year, 
however,  EPA  will  place  a  somewhat 
larger  emphasis  on  studies  of  (1)  market- 
based  approaches  to  water  quality 
protection  and  restoration,  and  (2) 
specific  approaches  to  decreasing 
hypoxia  in  the  Gulf  of  Mexico. 

DATES:  The  deadline  for  EPA  receipt  of 
nominations,  both  in  hard  copy  and  in 
electronic  form,  is  January  15.  2004. 
Nominations  and  supporting  materials 
received  after  this  deadline  will  not  be 
considered. 

ADDRESSES:  Two  hard  copies  of  the 
nomination  packages  must  be  submitted 
in  their  entirety  by  express  mail  or 
courier  service.  Deliver  the  original  to 
Carol  Peterson,  Office  of  Wetlands. 
Oceans,  and  Watersheds.  USEPA,  Room 
7136,  1301  Constitution  Avenue.  NW., 
Washington,  DC  20004;  telephone  202- 
566-1304.  The  other  copy  of  the 
nomination  package  is  to  be  delivered  to 
the  appropriate  EPA  Regional  office  (see 
section  IV.C  for  names  and  addresses  for 
the  regions).  Please  mark  all 
submissions  ATTN:  Watershed 
Initiative. 

In  addition  to  the  hard  copies,  a 
portion  of  the  nomination  package  must 
also  be  submitted  electronically  to  the  e- 
mail  address  provided.  Please  follow  the 
detailed  instructions  provided  in 
section  IV  of  the  SUPPLEMENTARY 
INFORMATION  section  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Peterson,  USEPA,  1200 
Pennsylvania  Ave.,  NW  (4501T), 
Washington,  DC,  20460;  telephone:  202- 
566-1304;  e-mail: 

initiative.watershed@epa.gov  or  one  of 
the  regional  contacts  listed  in  section 
IV  C  of  the  SUPPLEMENTARY  INFORMATION 
section  below.  Additional  information 
and  any  updated  guidance  will  be 
posted  on  EPA's  Watershed  Initiative 


Web  site  at  http://www.epa.gov/owow/ 
watershed/ initiative. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  The  Watershed  Initiative 

The  Watershed  Initiative  is  predicated 
on  the  fundamental  concept  of  the 
Agency's  holistic  watershed  approach  to 
water  resources  management.  Both  the 
watershed  approach  and  the  Watershed 
Initiative  focus  on  multi-faceted  plans 
for  protecting  and  restoring  water 
resources.  Isolated  efforts  do  not 
provide  comprehensive  and  effective 
protection  and  restoration  of  the 
resources.  Rather,  the  nominations 
selected  to  receive  Watershed  Initiative 
funding  will  be  for  studies  of 
approaches  that  go  beyond 
implementing  separate,  detached 
activities  and  will,  instead,  focus  on  the 
effectiveness  of  an  integrated  ecosystem- 
based  approach  to  conservation  and 
restoration  throughout  a  watershed.  The 
selected  nominations  will  include  water 
quality  and  ecosystem  monitoring  and 
evaluation  to  provide  quantitative  data 
to  determine  the  effectiveness  of 
addressing  water  quality  issues  at  the 
watershed  level. 

Last  year  the  Agency  conducted  a 
national  competition  and  in  May  2003 
selected  20  watersheds  to  award  Si  5 
million  in  grants  appropriated  for  the 
new  Watershed  Initiative.  The  selected 
nominations  were  those  that  were  most 
ready  to  go  and  likely  to  achieve 
environmental  results  in  a  relatively 
short  time  period.  Those  grants  will 
fund  watershed  partnerships  that  are 
undertaking  studies  of  a  variety  of 
promising  activities  to  support 
comprehensive  watershed-based 
approaches  to  protecting  and  restoring 
water  resources.  For  example,  over 
seventy  percent  of  the  selected  projects 
address  agricultural  pollution;  fifty 
percent  address  urban  and  industrial 
runoff;  fifty  percent  address  the 
relationship  between  water  quality  and 
habitat  restoration  for  wildlife  and 
endangered  and/or  threatened  species: 
and  thirty  percent  have  projects  aimed 
at  the  homeowner.  Moreover,  several 
projects  will  study  a  more  innovative, 
market-based  approach  to  attaining 
water  quality.  "These  latter  watershed 
partnerships  will  test  possibilities  such 
as  pollutant  trading  and  crop  insurance. 
More  information  on  these  projects  can 
be  found  on  the  Watershed  Initiatives 
Web  site  listed  above. 

B.  Goals  for  2004 

The  2004  Watershed  Initiative  will 
continue  to  build  upon  the  Agency's 
watershed  approach  to  water  resources 
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management  The  Initiative  will  support 
studies  of  ct>alition-bdsed  strategies  for 
acti\ities.  such  as  attaining  water 
quality  standards,  protec  ting  and 
restoring  the  natural  and  beneficial  uses 
of  floodplains.  and.  in  general, 
impiroving  water  resources  on  a 
watershed  level.  Water  quality 
standards  establish  water  (|ualitv  goals 
for  specific  water  bodies  anfi  p[a\  an 
important  role  in  water>-h^'d 
management.  Coalitiun-based  strategies 
that  focus  on  addressing  designated  uses 
in  watershed  initiatives  can  help  build 
support  for  I  ontrnl  actions  at  tlif 
watershed  level. 

The  goal  of  the  Watershed  Initiative  is 
to  studv  practical  and  etficieiit  models 
that  can  be  adapted  to  local 
circumstances  across  the  country.  The 
cornerstone  ot  the  Initiative  is  to 
provide  stud\  results  that  will  helfi 
advance  the  successes  of  partnerships 
and  coalitions  that  have  completed  the 
necessary  wateishefl  assessments  .ind 
have  a  technically  sound  watersheil 
plan  ready  to  carry  out.  EPA  believes 
the  Watersheil  Initiative  will  help 
document  the  kind  of  proactive, 
incentive-based  protec  tion  and 
restoration  measures  that  will  ultimately 
yield  cleaner  water. 

In  2004,  the  Agency  plans  to  continue 
its  focus  on  studies  of  approat  hes  aimed 
to  provide  quick,  measurable  results; 
partnerships;  innovation;  and 
integration  (formerly  called  program 
compatibilitv  i   More  emphasis, 
however,  will  be  placed  on  studies  oi  (1) 
market-based  approaches  and  other 
socio-economic  strategies,  and  (2)  the 
serious  and  growing  hypoxia  problem 
facing  the  Gulf  of  Mexico.  A  portion  of 
the  appropriation  will  be  devoted  to 
study  proiects  in  the  Mississippi  River 
basin  that  address  nutrient  loadings 
related  to  hypoxia.  EPA  hopes  that  thi> 
targeted  approach  to  the  problem  of 
hypoxia  will  help  promote  needed 
changes  that  are  essential  to  attaining 
and  maintaining  clean  water  and  that 
can  be  adapted  to  "other  areas 
throughout  the  (.ountry 

1.  Studies  of  Market-Based  Approaches 

Finding  solutions  to  complex  water 
quality  problems  retjuires  innovative 
approaches  that  can  be  aligned  with 
core  water  programs.  Market-based 
approaches  create  social  and  economic 
incentives  for  the  implementation  of 
creative  pollution  reduction  strategies. 
emerging  technologies,  and  watershed 
protection  measures  Properly  designed 
programs  can  improve  water  quality  at 
substantially  lower  costs  and  provide 
incentives  for  voluntary  reductions  from 
all  sources,  point  and  nonpnint. 
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Water  (jualitv  trading  is  one  important 
approa(  h  that  offers  flexibility  and 
efficieiK  v  ill  a(  hiexing  water  quality 
goals  on  a  watershed  basis.  Trading 
allows  a  source  with  relatuely  higher 
pollution  control  (  osts  to  meet  a  water 
quality  goal  or  re(juirement  by  using 
pollution  reduction  credits  created  by 
another  source  with  lower  c;osts.  This 
approac  h  enables  sources  in  the  same 
watersfu'd  t(j  work  together  to  meet  a 
t  ominon  goal.  KPA  considers  trading  to 
he  an  important  component  of  the 
Wat^•^sheli  Initiative   Pro[)erl\  designed 
ir.-iding  (irograms  ^  an  imjirove  water 
quality  at  substantially  lower  costs  and 
provide  incentives  for  voluntarv' 
reductions  from  all  sources,  especially 
SOUK  es  that  are  not  regulated  under  the 
Clean  Water  Act  iCWAl. 

One  example  is  a  nonpoint  source 
selenium  loa<l  trading  firogram  in  the 
Grassland  s  Drainage  .-Xrea  in 
(California's  San  loaquin  Valley  The 
selenium  load  trading  program  is  a  cap- 
and-trade  environmental  program.  A 
regulatory  agen(;y  st!ts  the  c:ap  on  the 
selenium  that  the  Grassland  Area 
Farmers,  a  group  of  irrigation  and 
drainage  distrii  ts.  administer  through 
an  internal  selenium  load  trailing 
program.  Pursuant  to  the  trading 
program,  the  total  allowable  selenium 
load  IS  allocated  among  the  member 
irrigation  and  drainage  districts.  The 
(iistruts  can  either  meet  their  load 
alloc  aticm  or  buy  selenium  load 
alloc  ations  from  other  distric;ts.  The 
tradtMble  loads  program  has  assisted 
Grassland  Area  Farmers  in  meeting 
environmental  goals  in  ,i  cost-effective 
manner 

To  priiiTiote  the  I  one  c'pt  oi  trading  in 
relation  to  tostering  en\  ironmental 
progress,  KP.\  has  developed  a  new 
U'.iter  Quality  Trading  Policy,  published 
111  thf  Federal  Register  on  January  13. 
200<  IfiS  FK  160H)  ,incl  posted  on  the 
Web  site  http://i\-wwfp(i  gav/oivon/ 
walershed/trading/  The  purpose  of  this 
policy  is  to  encourage  States,  interstate 
agencies,  and  Tribes  to  develop  and 
ini{)lemt'nt  water  cpiality  trading 
programs  for  nutrients,  sediments,  and 
other  pollutants  where  opportunities 
exist  to  achieve  water  quality 
improvements  at  reduc;ecl  costs   More 
specifically,  the  policy  is  inttmded  to 
encourage  voluntary  trading  programs 
that  facilitate  the  implementation  of 
Total  Maximum  Daily  Loads  (TMDL), 
reduce  the  costs  of  compliance;  with 
G\V.-\  regulatiims.  establish  inc;entives 
for  voluiitarv  rediic  tions  and  promote 
watershed-based  initiatives.  Anv  trading 
nominations  subniitttMi  in  response  to 
this  solicitation  must  ccmform  to  this 
policy. 


Some  market-based  programs  already 
in  prcjgress  blend  regulatory 
components  and  nonregulatory 
c;c)mponents  to  achieve  environmental 
improvements.  Market-based 
approach(!S  can  include  incentive 
programs  to  encourage  conservation 
land  use  or  m.anagement  practices.  For 
example.  King  County,  Washington 
provides  rebates  and  other  tax  breaks  as 
an  incentive  for  property  owners  to 
reduce  impervious  surfaces  within  the 
County.  The  money  raised  through  this 
lew  on  impervious  surfaces  is  used  to 
provide  myriad  surface  water 
management  services  for  the  County. 
Other  examples  of  market-based 
approaches  include  flood  insurance 
programs  that  insure  against  loss 
through  investment  in  the  creation  or 
restoration  of  wetlands  and  floodplains, 
or  prcjgrams  that  insure  against 
agricultural  crop  loss  where 
management  practices  to  reduce 
pollution  have  been  implemented.  Still 
other  examples  of  market-based 
approaches  involve  state-private 
partnership  programs  to  reduce 
regulatory  ccjmpliance  costs,  implement 
pollution  controls,  or  institute 
operational  changes  that  benefit  water 
quality. 

Market-based  approaches  have 
tremendous  potential  to  instigate 
change.  Trading  programs  and  other 
market-based  approaches  can  be 
powerful  tools  to  encourage  innovative 
pollution  control  technologies  and  land 
management  practices.  EPA  wants  to 
fund  Watershed  Initiative  projects  that 
utilize  market-based  approaches  and 
other  socio-economic  strategies  to 
determine  if  they  produce  real, 
measurable  environmental  results. 

2.  Studies  of  Hypoxia  in  the  Gulf  of 
Mexico 

By  far,  the  largest  watershed  within 
the  United  States  is  the  Mississippi 
River  Basin.  Draining  all  or  parts  of  31 
States,  it  covers  1.2  million  square  miles 
(40%  of  the  US)  and  travels  over  2,300 
miles  before  discharging  612,000  cubic 
feet  of  water  per  second  into  the  Gulf  of 
Mexico.  On  the  Gulfs  Texas-Louisiana 
continental  shelf,  an  area  of  hypoxia 
forms  during  the  summer  months.  This 
"dead  zone,  "  characterized  by 
diminished  sunlight  and  low  oxygen 
levels,  is  an  area  virtually  devoid  of 
marine  life.  The  hypoxic  area  has  been 
growing  significantly  over  the  years  and. 
at  7,000  square  miles,  it  is  double  the 
size  it  was  in  1993.  While  there  are 
many  factors  contributing  to  the  Gulf 
hypoxia,  scientific  evidence  indicates 
that  excess  nutrients,  particularly 
nitrogen  and  to  a  lesser  extent 
phosphorus,  from  the  Mississippi  River 
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drainage  basin  drive  its  onset  and 
duration.  Studies  show  that  a  significant 
portion  (90%)  of  the  nitrates  entering 
the  Gulf  comes  from  a  variety  of  human 
activities,  including  discharges  from 
sewage  treatment  plants,  and 
stormwater  runoff  from  city  streets  and 
agricultural  farms.  Much  of  the  nutrient 
load  comes  from  wastewater  discharges 
and  agricultural  lands  in  Iowa,  lUinois, 
Indiana,  Minnesota  and  Ohio. 

Reducing  hypoxia  in  the  Gulf  of 
Mexico  has  been  an  Agency  priority 
since  the  1998  passage  of  the  Harmful 
Algal  Bloom  and  Hypoxia  Research  and 
Control  Act.  The  Act  called  for  the 
creation  of  the  Mississippi  River/Gulf  of 
Mexico  Watershed  Nutrient  Task  Force, 
which  was  then  charged  with 
developing  an  Action  Plan  to  reduce 
hypoxia  in  the  Gulf.  The  Action  Plan 
was  completed  and  delivered  to 
Congress  in  January  2001.  The  Action 
Plan  can  be  found  at  http:// 
www.epa.gov/msbasin/actionplan.htm. 

EPA  sees  the  Watershed  Initiative  as 
an  opportunitj'  to  invoke  watershed 
approaches  in  the  Mississippi  drainage 
basin  to  ascertain  if  they  result  in  real, 
measurable  reductions  in  excessive 
nutrient  levels.  As  part  of  this  year's 
Initiative,  the  Agency  is  seeking 
proposals  that  look  at  holistic  strategies 
consistent  with  the  Action  Plan  to 
reduce  the  amount  of  nutrients, 
particularly  nitrogen  and  phosphorus, 
entering  the  Gulf  with  the  goal  of  testing 
approaches  to  stay  the  further  growth  of 
the  hypoxic  area.  Such  field  studies  may 
include,  for  example,  determining  the 
measurable  results  of:  improving 
nutrient  management  programs  on 
farms,  restoring  or  constructing 
wetlands  and  vegetated  riparian  areas, 
floodplain  management  and  restoration, 
and  enhancing  denitrifrcation  and 
nitrogen  retention  opportunities 
throughout  the  river  basin  and  along  the 
coastal  plain  of  Louisiana. 

From  a  national  perspective,  the 
nutrient  enrichment  and  resultant 
hypoxic  condition  in  the  Gulf  of  Mexico 
is  significant  in  terms  of  its  sheer  size, 
persistence,  and  location.  However,  the 
concern  about  coastal  eutrophication  is 
not  limited  to  the  inner  shelf  off 
Louisiana.  In  1990,  it  was  estimated  that 
nearly  half  of  the  nation's  estuaries  were 
susceptible  to  eutrophication.  EPA 
envisions  that  results  from  the  selected 
watersheds  within  the  Mississippi  River 
basin  will  enhance  knowledge  and 
understanding  of  hypoxia  and  that 
successful  nutrient  reduction 
approaches  related  to  the  causes  of 
hypoxia  can  be  adapted  to  other  bays 
and  estuaries  along  our  coasts. 


C.  Funding  Availability 

The  Administration  has  requested  $21 
million  for  FY  2004  which  is  subject  to 
the  availability  of  Federal 
appropriations.  EPA  will  announce 
when  funds  become  available  on  its 
Web  site  {http:/ /www.epa.gov/owow/ 
watershed/initiative/},  and  provide,  to 
the  extent  possible,  information 
regarding  the  appropriation  request  as  it 
goes  through  the  Congressional  budget 
process. 

EPA  expects  to  use  most  of  the  money 
to  support  competitive  grants  for  up  to 
20  selected  watersheds — a  portion  of 
those  watersheds  being  within  the 
Mississippi  River  Basin.  EPA  anticipates 
that  typical  grant  awards  for  the  selected 
watersheds  will  range  from  $300,000  to 
$1,300,000,  depending  on  the  amount 
requested  and  the  overall  size  and  need 
of  the  project.  The  total  number  and 
amount  of  the  awards  will  depend  on 
the  amount  of  funds  Congress 
appropriates. 

Also,  as  in  2003,  about  five  percent  of 
the  total  appropriation  will  go  toward 
(1)  a  national  conference  for  the 
watershed  organizations  selected  to 
receive  grants,  and  (2)  assistance 
agreements  to  organizations  offering 
capacity  building  programs  for  all 
watershed  organizations.  This  latter 
effort  will  entail  enhancing  national 
tools,  training,  and  technical  assistance 
that  will  help  local  partnerships  be 
more  effective  at  improving  watershed 
health,  so  that  all  watershed 
organizations,  from  fledgling  groups  to 
sophisticated  coalitions,  will  benefit 
from  the  Initiative. 

II.  Statutory  Authority  and  Eligibility 
Requirements 

A.  Authority 

EPA  expects  to  award  the  Watershed 
Initiative  grants  under  the  authority  of 
section  104{b)(3]  of  the  Clean  Water  Act. 
Regulations  pertaining  to  EPA  grants 
and  other  assistance  agreements  are  in 
Title  40  of  the  Code  of  Federal 
Regulations  (CFR)  parts,  30,  31,  and  40. 

All  costs  incurred  under  this  program 
must  be  allowable  under  the  applicable 
OMB  Cost  Circulars:  A-87  (States  and 
local  governments),  A-122  (nonprofit 
organizations),  or  A-21  (universities). 
Copies  of  these  circulars  can  be  foiuid 
at  http://www.whitehouse.gov/omb/ 
circulars/.  In  accordance  with  EPA 
policy  and  the  OMB  circulars,  as 
appropriate,  any  recipient  of  funding 
must  agree  not  to  use  assistance  funds 
for  lobbying,  fund-raising,  or  political 
activities  (e.g.,  lobbying  members  of 
Congress  or  lobbying  for  other  Federal 
grants,  cooperative  agreements  or 
contracts). 


B.  Eligible  Activities 

Section  104(b)(3)  of  the  Clean  Water 
Act  authorizes  the  Agency  to  award 
grants  to  "conduct  and  promote  the 
coordination  and  acceleration  of. 
research,  investigations,  experiments, 
training,  demonstrations,  surveys,  and 
studies  relating  to  the  causes,  effects, 
extent,  prevention,  reduction,  and 
elimination  of  [water]  pollution."  Grant 
funds  awarded  as  part  of  this  Initiative 
may  only  be  used  for  these  activities 
and  all  grant-fiuided  activities  must 
support  the  watershed  workplan 
submitted. 

These  activities  seek  to  advance  the 
state  of  knowledge,  gather  information, 
or  transfer  information.  Demonstrations 
are  projects  that  exhibit  new  or 
experimental  technologies,  methods,  or 
approaches  and  disseminate  the  results 
so  that  others  can  benefit  from  the 
knowledge  gained.  Research  projects 
may  include  the  application  of 
established  practices  when  they 
contribute  to  learning  about  an 
environmental  concept  or  problem. 

1 .  The  Watershed  Initiative  under 
104lbl(3).  The  Watershed  Initiative  is 
designed  to  award  grants  to  support 
studies  of  a  series  of  possible 
approaches  to  watershed  restoration  to 
determine  if  those  approaches  produce 
short-term  measurable  environmental 
results  in  a  watershed,  or  to  support 
demonstration  projects  to  test  new  and 
innovative  approaches  to  water  quality. 
For  example,  if  a  watershed 
organization  identifies  particular 
environmental  threats  or  impairments  to 
its  waters,  and  proposes  to  look  at  a 
group  or  series  of  interrelated  projects  to 
address  those  impairments  and  includes 
measurement  tools  to  achieve  and  judge 
their  success,  the  proposal  could  be 
considered  a  study  under  section 
104(b)(3).  Activities  involving  the 
implementation  of  pollution  control 
measures  are  eligible  for  funding  only  to 
the  extent  they  are  necessary  to  carry 
out  the  study  or  demonstration 
proJ6Ct(s).  Activities  involving  wildlife 
are  eligible  only  to  the  extent  they  are 
conducted  as  part  of  a  study  or 
demonstration  relating  to  the  causes, 
effects,  extent,  prevention,  reduction  or 
elimination  of  water  pollution. 

2.  Exceptions.  While  certain  projects 
may  fall  within  the  scope  of  section 
104(b)(3),  the  Agency  has  decided  that 
particular  activities  do  not  fit  the  goals 
or  intentions  of  the  Watershed  Initiative. 
These  include  any  proposals  to  directly 
support  regulatory  activities  required 
under  the  CWA.  Primarily  this  entails 
funds  for  the  development  of  TMDLs. 
Phase  II  Stormwater  projects,  and  other 
Office  of  Water  regulator>'  programs. 
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PrnpiDsals  to  study  the  effectiveness  of 
implementing  TMDLs.  however,  arc 
oligibh'  The  ci  jnstriu  tinn  nt  buildings 
or  other  major  structures  also  will  not  be 
funded  under  this  Initiative.  Proposals 
containing  subgrant  prugrarjis  (also 
called  pass-thr(jugh  grants)  dr^'  allowcii. 
but  the  subgrant  portion  must  account 
for  no  more  than  20"n  of  the  requested 
funding  amount. 

C  Eligible  Applicants 

Under  section  104(b)(3)  nf  the  CVVA. 
the  following  entities  are  eligible  to 
receive  grants:  State  and  Tribal  water 
pollution  control  agencies,  interstate  or 
inter-tribal  agencies,  other  puiijic  or 
non-profit  private  agenciis,  institutions, 
organizations,  and  individual-;.  Thn 
term  "State"  is  defir.ed  to  int  hide  the 
District  of  Columbia.  Puerto  Rico,  L',S, 
Virgin  Islands  Guam,  Amerii:an  Samoa, 
and  the  Northern  Mariana  Islands,  All 
non-profit  watershed  organi/.ttions  are 
eligible,  including  those  in  the  Agency's 
National  Esfuar\  Program  Watershed 
organizations  that  were  sele(  ted  for 
funding  in  2003  can  not  applv  until 
their  previous  VVatershfd  Initiative 
funding  is  e.xhausted 

III.  Competing  for  a  Watershed 
Initiative  Grant 

EP.-K  will  select  watersheds  and  tht- 
watershed  grantees  through  a  national 
competition.  .Activities  proposed  for 
funding  via  the  Watershed  Initiative  are 
not  ne(  essarilv  expected  to  address  the 
entire  watershed,  but  they  are  expected 
to  have  been  developed  based  on 
comprehensive  assessments  and  plans 
for  the  watersh'xi.  Interjurisdirtiona! 
watershed  partnerships,  that  is,  those 
that  involve  adjacent  authoriti€!s,  or  that 
transcend  international  boundaries,  are 
encouraged.  Watershed  nominations 
that  encompass  more  than  governmental 
authoritv  will  be  considered 
interjurisdictional  provided  that  the 
appropriate  water  agency  in  the  adjacent 
jurisdiction  is  a  partner  or  otherwise 
supports  the  project(s). 

For  practical  purposes,  in  this 
context,  the  term  "nomination    is  meant 
to  include  the  proposed  workplan  along 
with  the  required  supporting  materials. 
The  "nominee"  in  this  case  is  the 
watershed  organization  that  is  vying  for 
the  grant.  Watershed  nominations  may 
include  a  single  project  or  multiple 
projects  within  the  watershed 
Nominations  will  be  selected  based  on 
the  quality  of  the  written  materials 
received,  and  adherence  to  the  selection 
criteria  and  goals  of  the  Initiative 
Emphasis  will  be  placed  rm  those 
proposed  projects  with  clear, 
measurable  environmental  indicators 
and  an  executable  monitoring  plan. 


F\inding  decisions  will  be  made  based 

oil  the  evaluation  criteria  outlined  in 
se<  tioii  III.C  of  this  notice.  EPA  will 
invite  onl\'  nominees  whose  initial 
proposals  are  selec;ted  under  this 
Initiative  to  submit  detailed  final 
proposals  (see  sec  tion  \'.A), 

A.  Nomination  and  Sfh'i'tion  Protes.s 

Watersheds  must  he  nominated  bv 
Governors  or  Tnb.il  Lenders  (For  the 
purposes  of  th!>  iiotK  e.  a  tribal 
nomination  may  be  submitted  bv  a 
Tribal  Official.)  Ea(  h  Govmor  or  Tribal 
Leader  mav  prepare  or  solic:it  watershed 
proposals  from  eligible  entities  in  a 
manner  most  appropriate  to  their  State 
or  Tribe,  and  nomin.ite  the  must 
meritorious  to  El'A 

Governors  or  Tribal  Leailers  .ire 
invited  to  nominate  a  maximum  of  two 
State  or  Tribal  watersheds  each.  There 
is,  however,  no  limit  on  the  number  of 
inter-state  or  joint  State  and  Tribal 
watersheds  that  ran  he  nominated.  For 
inter-state  or  joint  State  and  Tribal 
watersht'ds,  an\  of  the  inx'ohed 
fTovernors/Tribal  Leaders  may  submit 
the  nomination  Such  watershed 
nommatums  must  include  the 
endorstsiiu-nt  of  all  partnering  State 
Governors  or  Tribal  Leaders  or  Officials 
in  their  nomination  package, 

Govtrnors  and  Tribal  Leaders  are  to 
submit  their  watershed  nominations  to 
EPA  (see  section  IV  for  details).  All 
nominati(ms  will  be  screened  by  EPA 
staff  prior  to  review  to  determine  if  they 
are  eligible.  com()lele.  and  in 
accordance  with  the  instructions 
provided  in  this  notice  If  anv  of  the 
required  elements  of  the  nomination 
package  are  not  submitted.  EPA  mav 
choose  to  contac:t  the  nominee. 

Once  received  bv  EPA,  the 
nominations  will  undergo  two  levels  of 
review — one  at  the  regional  level  and 
one  at  the  national  level.  Each  of  the 
Agency's  Regional  Offices  will  convene 
a  Review  and  Evaluation  Panel  that  will 
assess  how  well  the  nominations  meet 
the  evaluation  criteria  described  below. 
Regions  3.  4.  5.  b.  7  and  8  will  convene 
a  separate  panel  session  to  review  and 
evaluate  hvpoxia  plans.  Hvpoxia 
proposals  not  ranked  sufficientlv  high  to 
merit  ret nmmendatiim  for  the  hvpoxia 
funds  will  be  placed  in  t:ompetition 
with  the  other  nominations  received  for 
general  Watershed  Initiative  funds. 
Based  on  the  panel  review  and 
recommendation,  ea(.h  Regional 
.Administrator  will  then  forward  the 
Region's  top  four  candidates  to  EPA's 
Office  of  Water  at  Headquarters.  Regions 
3,  4.  5.  6.  7  and  K  will  seek  to  include 
a  minimum  of  one  hvpoxia  nomination 
in  their  transmittal 


Upon  receipt  of  the  Regional 
recommendations,  the  Office  of  Water 
will  convene  a  Technical  Advisory 
Panel  at  the  national  level  consisting  of 
representatives  from  the  Agency's 
Program  and  Regional  Offices  to  review 
and  rank  the  watershed  nominations. 
Other  Federal  agencies  may  be  invited 
to  participate  in  this  review.  Again, 
hvpoxia  proposals  will  be  evaluated  and 
scored  separately.  In  addition  to  the 
evaluation  criteria  listed  below,  factors 
such  as  geographic  diversity,  project 
diversity,  watershed  size,  urban/niral 
mix.  anil  cost  will  be  considered  in 
ranking  nominritions  for  consideration 
by  the  Administrator.  The 
Administratoi  will  select  the  watersheds 
to  be  funded, 

EPA  expects  to  announce  the 
watershed  nominations  selected  under 
this  Initiative  early  in  calendar  year 
2004  and  to  complete  the  grant  award 
proc:ess,  including  final  grant  workplan 
negotiations  through  the  appropriate 
EPA  Regional  Office,  by  spring  2004.  In 
general,  grants  awarded  will  be  one-time 
awards  and  grant  recipients  should  use 
the  funds  within  J.-3  years.  Subsequent 
funding  would  involve  a  new  call  for 
watershed  nominations  and  is 
predicated  on  continued  appropriations. 
Therefore,  any  proposal  for  work 
bevond  the  initial  funding  period  would 
need  to  be  submitted  through  the 
competitive  process  and  will  not  receive 
preferential  consideration  based  on  the 
applicant's  previous  award. 

B  Required  Componpnts  of  the 
Xomincition  Piickage 

In  preparing  nomination  materials, 
nominees  are  to  keep  in  mind  the 
evaluation  criteria  by  which  their 
overall  nomination,  i.e.  interrelated 
individual  projects,  will  be  judged. 
Within  these  required  components, 
nominees  should  address  completely 
and  to  the  best  of  their  ability  the 
criteria  the  Agency  will  be  using  in  its 
evaluation  as  outlined  in  section  III.C 
below,    • 

Each  nomination  package  must 
contain  the  components  listed  in  this 
section.  Failure  to  include  any  of  this 
information  could  result  in 
disqualification  and  removal  from  the 
selection  process.  Conversely, 
additional,  unsolicited  material  is 
strongly  discouraged  and  any  such 
material  submitted  will  not  be 
considered, 

1 .  Nomination  Letter.  A  letter  signed 
bv  the  Governor  or  Tribal  Leader 
formally  nominating  the  watershed  for 
consideration  for  funding  under  the 
Watershed  Initiative  must  accompany 
each  nomination  package. 
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2.  Title  Page.  The  title  page  must 
indicate:  (1)  The  name  of  the  watershed 
along  with  the  designated  8-digit  HUC 
code(s),  (2)  nominee  contact 
information,  i.e.,  name,  affiliation, 
address,  telephone,  and  e-mail  of  the 
person  with  whom  the  Agency  should 
correspond,  and  (3)  whether  the 
nomination  is  devoted  to  hypoxia  in  the 
Gulf  of  Mexico. 

3.  Abstract.  A  150-word  or  less 
summary  of  the  nomination. 

4.  Workplan  Description.  The 
narrative  description  of  the  workplan 
components  is  limited  to  a  total  of  ten, 
double-spaced  pages  in  which  the 
following  components  described  below 
are  addressed.  Note  that  the  page  limits 
for  each  component  below  add  up  to 
greater  than  10  pages  and  that  nominees 
should  adjust  their  nomination  packages 
in  a  manner  that  best  fits  their  needs. 
(See  section  IV. A  for  complete 
formatting  instructions.) 

(a)  Introduction  (2  pages  maximum] 

Characterize  the  watershed  and 
overall  watershed  planning  efforts. 
Describe  what  efforts  have  been 
undertaken  to  improve  watershed 
health,  next  steps,  and  future  plans.  An 
assessment  of  the  natural  resource  and 
environmental  conditions,  and  an 
identification  of  problem  sources  and 
areas  for  treatment  are  required.  These 
include: 

(1)  A  description  of  the  watershed's 
biological,  physical,  and,  if  relevant, 
social  and/or  cultural  characteristics. 

(2)  An  identification  of  the  threats  and 
impairments  facing  the  watershed, 
focusing  on  those  that  will  be  addressed 
by  the  proposal. 

(3)  An  overall  description  of  the 
watershed  plan  including  short-  and 
long-term  watershed  goals. 

(4)  An  identification  of  the 
assessments  and  plans  that  have  been 
completed  to  date. 

(b)  Description  of  the  Proposed  Study 
Projects  (7  pages  maximum) 

Describe  the  projects  to  be  funded 
under  the  Watershed  Initiative  grant. 


These  should  be  described  in  terms  of 
applied  field  studies  or  demonstrations 
to  yield  potentially  positive 
environmental  results.  The  following 
information  must  be  included: 

(1)  An  explanation  of  how  the  project 
or  aggregation  of  the  individual  projects 
is  expectad  to  affect  watershed  health. 

(2)  A  detailed  description  of  each 
project  (if  more  than  one)  including:  (i) 
a  description  of  the  components  and 
goals  of  the  project(s),  (ii)  a  schedule  for 
implementing  the  project(s);  (iii)  a 
summary  of  the  costs  of  the  project(s) 
with  reference  to  the  appended  itemized 
budgot  for  details;  and  (iv)  milestones 
for  determining  whether  or  not  the 
intended  goals  of  the  watershed  study 
project{s)  are  being  realized. 

(3)  A  monitoring  and  evaluation 
component  along  with  identified 
environmental  indicators.  Attention 
should  be  given  to  baseline  data 
requirements.  This  component  should 
include  performance  measures  and 
progress  goals,  as  well  as  a  description 
of  how  the  ultimate  success  of  the 
projects  will  be  measured.  Performance 
measures  must  be  environmental  (e.g.. 
chemical  or  microbial  levels  attained). 
Other  measures  to  be  monitored  should 
be  infrastructural  (e.g.,  additional 
partnerships  formed)  and 
implementational  (e.g.,  best 
management  practices  instituted).  The 
progress  and  performance  of  the  projects 
must  be  measurable  by  technically 
sound  practices. 

(4)  A  description  of  how  the  projects 
complement  or  are  consistent  with  other 
EPA,  Federal,  and/or  State  programs  or 
mandates.  Other  Federal  contributors  or 
supporting  partners  should  also  be 
identified. 

(c)  Description  of  Project  Management 
(2  pages  maximum) 

Provide  a  biography  on  the  project 
leader(s)  (not  to  exceed  one-half  page 
each)  describing  qualifications  for 
managing  the  project(s)  and  focusing  on 
grant  management  and  watershed 
management  capabilities  and 


experience.  Identify  the  entity  that  will 
be  the  grantee  and  thus  responsible  for 
the  administration  of  the  grant  workplan 
and  for  being  the  fiscal  agent  receiving 
the  funds.  Include  academic  experience 
only  if  relevant  to  the  proposal.  Do  not 
send  resumes. 

(d)  Description  of  Outreach  Activities  (1 
page  maximum) 

Describe  the  information  and  outreach 
plan  that  will  be  used  to  enhance  public 
understanding  of  the  watershed  and 
encourage  participation  in  the  local 
project  or  projects,  and  future  activities 
regarding  implementing  the  goals  oi  the 
watershed  plan.  Because  the  selected 
watersheds  are  intended  to  serve  as 
models  for  other  communities,  this 
outreach  plan  must  include  activities  for 
transferring  the  knowledge  gained  from 
this  effort  to  other  areas. 

5.  Budget.  Provide  a  detailed 
breakdown  of  cost  by  category  for  each 
project. 

(a)  Standard  Budget  Form.  To 
facilitate  the  compilation  and  review  of 
financial  information,  the  Agency  is 
providing  a  standard  form  for  potential 
applicants  to  use  when  submitting 
project  budgets.  This  form  (Table  1)  may 
be  reconstructed  or  downloaded  from 
the  Watershed  Initiative  Web  site  at 
http://i\i\'H:epa.gov/owow/watersbed/ 
initiative/budget,  form.  All  budget 
information,  including  matching  funds 
and  other  leveraged  services,  and  travel 
cost  to  the  annual  conference,  must  be 
provided  on  this  form.  (Information  on 
matching  funds  and  the  annual 
conference  is  described  in  sections 
III.B(b)  and  (c)  below).  Nominees  should 
include  cost  estimates  for  each  of  the 
proposed  project  activities  to  be 
conducted  under  the  grant. 
Explanations  of  the  costs  associated 
with  each  entry  should  be  included  in 
the  narrative  description  portion  of  the 
nomination  package. 


Table  1.  Budget  Information— EPA  Watershed  Initiative  Grant  Program  ^ 


SECrrON  A— BUDGET  SUMMARY 


Watershed  Project,  Activity  or  Work  Plan  Element 


Federal 


Non-Federal      Total 


1. 


Totals 
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Table  1.  Budget  Information— EPA  W^vtershed  Initiative  Grant  Program  ^—Continued 


SECTION  B— BUDGET  CATEGORIES 

Watershed  Pro)ect.  Activity  or  Work  Plan  Element 

Total 

Budget  Categories 

(1) 

(2) 

(3) 

(4) 

a   Personal 

D   Fringe  Benefits 

$ 

$ 

$ 

S                 _- 

$ 

c   Travel 

d   Equipment 

e   Supplies 

f.  Contractual 

g   Construction 

h   Other 

1   Total  Direct  Charges 
(sum  line  a-h) 

J.  Indirect  Charges 

Totals  (Sum  line  H) 

$ 

S 

$ 

$ 

S 

'  Excerpted  »rom  Standard  Form  424A  OMB  Circular  A-102 


(hi  Mat(  hing  RtHjuirt-ni-'nt   KF'A  is 
reciuinng  applicants  to  (It'mnnstrdte  d 
minimLim  iKin-Ffderal  rn.itc  h  .if  J^"o  ot 
tht"  total  cost  of  the  proitHt  or  proipcts 
(i  r  .  EF^A  will  furui  .i  maximum  of  75% 
of  thf  total  I  o>t,  iHi  lutliiii;  ma!(  hing 
funds).  The  A:.;t'n(  \  i  onsidtTs  this 
matchint;  contnhution  as  fvuicm  ►■  of 
c  omniunitv  suppoii  and  c omnutniunt, 
and  an  opportunity  to  inc  rease  the 
overall  scope  of  the  proposed  projecit. 
EPA  encourasjes  applicants  to  leverage 
as  mu(  h  investment  as  possihle   In 
addition  to  cash,  matching  funds  can 
come  from  in-kmd  goods  and  ser\iLes 
siK.h  a.s  the  Use  of  \  iiliiritt'ers  and  their 
donated  time,  etjuipment.  expertise, 
ett  .  ( onMstent  with  the  regulation 
governing  matching  fund  recjuirements 
(40  CTR  ,n  24  or  40  C:FR  U)  J.f;    Oth'T 
Federdl  furuN  m.i\  not  be  used  to  meet 
the  match  requirement  tor  this  grant 
program  unless  authorized  b\  the 
statute  governing  thf  use  nf  th*'  ■  ither 
Federal  funds 

Tribes  and  Trif)al  water^fi-'d  groups 
rna\'  be  exempt  from  thi-N  mat(  h 
re(]uirement  if  the\  are  i  onstrained  to 
such  an  extent  that  fulfilling  the  rnati  h 
requirement  would  impose  undue 
ha'"dship   EPA  ac;kno\vledgt's  the 
limited  means  of  manv  Trihes  and  the 
difficultv  thev  ma\  ha\t'  in  obtaining 
non-Federal  matching  cuntrifnitions. 
Tribes  wishing  to  be  exempt  from  the 
minimum  25°.)  match  requirement  must 
submit  a  one-page  written  request  with 
lustification.  Exemption  requests  should 
he  sent  ciirectlv  to  the  EPA  Headquarters 


cont.K  t  listed  in  se(  lion  W'i'.  45  davs 
[irmr  to  the  nomination  deadline.  If 
approved,  tfie  nomin<ition  will  be  scored 
as  it  it  met  the  minimum  25"o  match. 
i(  j  Annu.il  (ionterence   Watershed 
organizations  selei  ted  for  grant  funding 
will  be  re((uired  to  .ittend  an  annual 
two-day  Nation. il  W.iteished  Initiative 
(amference.  Tfie  purpose  of  this 
conference  is  to  [iio\  ide  these 
watershed  organi/.itions  with  training 
.md  support  to  better  restore,  protect, 
and  rnaii.ige  their  watershetis,  and  to 
help  position  them  to  te.u  h  other 
watershed  L;roup>  b\  their  examjile  The 

goals  of  this  I  Miitereiii  e  .ire  tl}. 

(1)  Traiisti'i  iiitiirmation  .ibout 
innovative  tec  him  .il  tools  .i\  .ul.ible  for 
watc^rshed  restor.ition.  protei  tion  and 
man.igemeiit    Prn\  id.'  assist, iiii  >■  nti  hov\ 
and  where  to  l;.'!  moic  iiiloriiMtion  .it 
tile  l-t:deral.  State,  i'rif),il  ,ind  local 
levels. 

(2)  Pro\  ide  training  to  i  onference 
attende.'s  I  ill  bow  to  maximize  tiie  use 
ol  [tiler  il  progr.inis  m  implementing 
their  Watershed  Initiative  projects,  for 
exdiiipl'v  integr.ition  .md  use  ot  other 

p. 'sin in  fs  av Mil.ible  uniier  th.'  (  \\:\  .ind 
^ate  Urinkmg  W.it.T  .\i  t 

(3)  Plan  for  tr.nisl.iting  iiidu  idu.il 
project  suc:c;(>sses  into  models  to  be 
repliciatcul  In  iither  lo(  ,il  watershed 
organizations  .u  ross  the  i  ouiitrv 

I4i  Provide  gr.int  r.'cqiieiits  v\  ith 
opp.  .rtiinities  to  sh.ire  sui  (  essful 
approcK  hes  with  ea(  h  other  and  other 
p.HT-to-peer  le.irning  opnortunities 

Att.'lld.ilK  e  ,it  the  I  ollfereni  e  will  fie 
! Hand  it or\  .md  \\  ill  lie  one  ot  the  Terins 


and  C^onditions  of  the  grant.  The  grantee 
will  be  allowed  to  use  the  grant  funds 
to  pav  for  travel  and  lodging.  The  cost 
of  holding  the  conference  will  be  paid 
for  bv  EPA.  If  the  recipient  wishes  to 
use  the  award  money  for  travel 
expenses,  these  costs  must  be  included 
in  the  submitted  proposed  budget.  The 
.\gencv  will  make  ever\'  effort  to  hold 
the  two-dav  conference  in  a  central 
location  to  minimize;  travel  costs. 

(d)  Information  Technology.  Also  as  a 
Term  and  f'ondition  of  the  grant, 
recipients  will  be  required  to  institute 
standardized  reporting  requirements 
into  their  workplans  and  include  such 
costs  in  their  budgets.  All 
environmental  data  will  be  required  to 
be  entered  into  the  Agency's  Storage 
and  Retrieval  (STORET)  data  system. 
STORET  is  a  repository  for  water 
qualitw  biological,  and  othcjr  physical 
data  used  by  State  environmental 
agencies,  EPA  and  other  Federal 
agenc:ies.  universities,  private  citizens, 
ami  manv  other  organizations.  Training 
on  how  to  use  STORET  will  be  provided 
at  the  annual  conference.  Watershed 
organizations  may  also  want  to  c;ontact 
their  State  agency  responsible  for 
entering  data  into  the  system.  More 
information  about  ST(3RET  can  be 
found  at  http://l\'\\^^■.€p(l.^ov/ST()RET 

6.  Appcndirrs.  To  substantiate  the 
information  c:ontained  in  the  narrative 
portion  of  the  submission, 
doc;umentation  to  verify  partnerships 
and  matc;hing  funds  is  required.  Items 
that  must  ac;companv  the  narrative 
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description  and  may  be  submitted  as 
appendices  include  the  following. 

(a)  Signed  letter(s)  from  active 
partners  indicating  their  conunitment  to 
implementing  the  workplan  or  for 
specific  proposed  projects. 

(b)  A  minimum  of  one  signed  letter 
from  an  entity  committing  to  provide 
matching  funds,  either  in  cash  or  in- 
kind  goods  and  services,  including  the 
total  value  of  the  commitment  toward 
the  projects. 

(c)  For  interjurisdictional 
nominations,  a  signed  letter(s)  from  the 
appropriate  organization  in  the  adjacent 
State,  Tribe,  or  country  expressing  their 
support  and  participation  in  the 
proposed  project{s).  For  example,  a 
letter  from  another  governor,  Tribal 
leader.  State  water  commissioner.  State 
water  quality  director,  environmental 
director,  or  similar  positions  in  Canada 
or  Mexico  is  acceptable. 

(d)  Maps  (optional). 

(e)  Supplementary  Technical 
Information  (optional).  If  the  proposal 
includes  a  new  or  otherwise  not  widely 
known  technology  or  methodology,  a 
one-page  description  may  be  appended. 

C.  Evaluation  Criteria 

Watershed  nominations  will  be 
reviewed,  evaluated,  and  scored  based 
on  the  following  criteria  with  a  possible 
total  score  of  60  points.  In  addition  to 
the  points  awarded  for  the  criteria,  up 
to  5  additional  points  will  be  awarded 
to  nominations  that  are 
interjurisdictional  and  have  been 
submitted  with  the  proper  supporting 
letter(s).  Rather  than  having  a  bonus 
category,  these  points  will  be  a 
subsection  of  the  Broad  Support 
category  described  below. 

1.  Innovation  (10  points).  Reviewers 
will  be  looking  for  progressive  and 
forward-thinking  projects  when 
evaluating  the  nominations,  and  as 
such,  watershed  nominations  that 
undertake  unique,  innovative,  or  novel 
approaches  to  environmental  problem- 
solving  will  be  scored  higher.  While  the 
Agency  recognizes  that  there  can  be 
innovative  approaches  that  are  not 
market-based,  maximum  points  will  be 
awarded  to  nominations  that 
incorporate  market-based  approaches  to 
water  quality. 

2.  Measurement  of  Environmental 
flpsu/fs  (total  of  30  points).  Successful 
nominees  must  demonstrate  an  in-depth 
knowledge  of  the  watershed  ecology  and 
present  a  sound  approach  for  potentially 
combating  threats  or  impairments  to  the 
water  system.  For  this  criteria,  reviewers 
will  focus  on  the  following  components: 

(a)  Feasibility  (10  points).  Reviewers 
will  look  at  the  readiness  of  the 
nomination.  Those  projects  that  can  be 


implemented  quickly  will  receive  more 
points.  Nominations  will  be  evaluated 
on  the  technical  merit  and  adequacy  of 
each  project.  Reviewers  will  favor 
nominations  that  describe  projects  that 
are  part  of  larger  comprehensive 
watershed  assessments  and  plans,  and 
reflect  an  ecosystem-based  approach  to 
conservation  and  restoration.  Points  will 
be  awarded  based  on  the  overall 
soundness  of  the  nomination  from  both 
an  ecological  and  design  perspective.  In 
summary,  higher  scores  will  be  given  to 
those  nominees  that  have  demonstrated 
an  understanding  of  priority  water 
resource  problems  within  the 
watershed,  have  substantially 
completed  the  assessment  and  planning 
phase,  and  are  prepared  to  begin  work. 

(b)  Experience  (5  points). 
Nominations  will  be  scored  based  on 
the  qualifications  of  the  nominee 
focusing  on  management  and  technical 
capabilities.  Reviewers  will  assess  the 
past  experience  of  project  leader(s)  and/ 
or  partners  in  designing,  implementing, 
and  effectively  managing  and 
coordinating  activities.  Communities  or 
organizations  that  have  no  prior 
experience  and  have  developed  their 
preliminary  workplan  will  be  evaluated 
on  the  basis  of  their  proposal  and  their 
potential  to  effectively  manage  and 
oversee  all  phases  of  the  proposed 
workplan  and  demonstrated  working 
relationship  with  their  partners. 

(c)  Tangible  Measures  (10  points).  A 
nomination  will  be  scored  based  on  how 
well  it  is  supported  by  a  clearly 
articulated  set  of  performance  and 
progress  measures,  and  identified 
environmental  indicators.  A  more 
detailed  monitoring  and  data  collection 
strategy  will  be  preferred.  Reviewers 
will  evaluate  the  workplan  in  relation  to 
its  likelihood  to  achieve  predicted 
measurable,  defensible  environmental 
results  in  a  relatively  short  time  period, 
including  potentially  attaining 
performance  expectations,  reaching 
project  goals,  and  producing  on-the- 
ground.  quantifiable  environmental 
change  using  sound  science. 

(d)  Integration  (5  points).  Reviewers 
will  evaluate  the  extent  to  which  the 
workplan  and  proposed  project(s)  are 
linked  to  other  existing  State  or  Federal 
programs.  Points  will  be  awarded  to 
those  watershed  nominations  that 
integrate  the  common  goals  and 
complement  the  ongoing  efforts 
occurring  at  the  Federal,  State,  or  local 
level. 

3.  Broad  Support  (total  of  10  points). 
Acknowledging  and  responding  to 
representative  interests  from  a  broad 
and  varied  perspective  is  quintessential 
to  any  successful  watershed  enterprise. 
This  criteria  can  be  met  by  illustrating 


and  substantiating  a  strong  collaborative 
effort. 

(a)  Partnerships  (5  points).  Watershed 
nominations  that  incorporate  a  wide 
variety  of  public,  private,  and  non-profit 
participation  will  be  favored.  The  score 
for  this  criterion  will  be  based  on  the 
level  to  which  a  nominee  can 
demonstrate  strong  and  diverse 
stakeholder  stewardship  and  support. 
Reviewers  will  look  for  documented, 
effective  working  relationships  among 
State  and  local  entities,  along  with 
evidence  of  broad-based  community 
involvement. 

(b)  Interjurisdictionality  (5  points). 
Points  will  be  awarded  to  nominations 
that  actively  involve  more  than  one 
governmental  entity,  be  it  municipal, 
county.  State,  Tribe.  Federal  or  countr\ . 
Reviewers  will  look  at  the  depth  and 
breadth  of  jurisdictional  participation 
and  will  also  take  into  consideration 
any  significant  parties  that  are 
noticeably  absent  in  lending  their 
support  of  the  nomination. 

4.  Outreach  (5  points).  Proposals  will 
be  judged  on  the  design  and  breadth  of 
their  outreach  program.  Those  proposals 
that  demonstrate  a  clear  strategy  for 
transferring  the  knowledge  and 
experience  garnered  over  the  next  few 
vears  to  other  watersheds  with  similar 
environmental  conditions  will  score 
higher.  Points  will  also  be  awarded  for 
training  and  educational  approaches  to 
disseminating  watershed  information. 

5.  Financial  Integrity  [5  points). 
Points  will  be  awarded  based  on  the 
adequacy  of  the  budget  information 
provided,  and  whether  the  budget  is 
reasonable  and  clearly  presented. 
Proposals  that  exceed  the  minimum 
match  requirement  or  can  certify  a 
broad  range  of  leveraging  capacity  will 
be  scored  higher. 

IV.  Call  for  Nominations 

EPA  invites  each  Governor  and  Tribal 
Leader  to  submit  nominations  for  grants 
under  the  2004  Watershed  Initiative. 

A.  Format  of  Nomination  Package 

Each  nomination  package  must 
contain:  (1)  A  one-page  cover  letter 
signed  bv  the  Governor  or  Tribal  Leader. 
(2)  a  title  page  with  appropriate 
information,  (3)  an  abstract.  (4)  a 
workplan  description.  (5)  the  budget 
form,  and  (6)  letter(s)  and  certification(s) 
of  support.  Maps  and  supplementary 
technical  information  are  optional.  The 
workplan  description  of  the  nomination 
must  be  no  more  than  ten  double-spaced 
pages  long,  using  a  12-point 
conventional  font  and  one  inch  margins. 
This  section  must  include  all  of  the 
required  components  listed  in  section 
III.B.  To  ensure  a  fair  and  equitable 
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evaluation  of  the  nominations,  please  do 
not  exceed  the  above  limits.  A 
nomination  that  ccmtains  a  workplan 
narrative  that  exceeds  ten  tiouhle- 
spaced  pages  will  not  be  considered 
The  title  page  and  150-word  or  less 
abstract  will  not  count  toward  the  10- 
page  limit  The  entire  nomination 
package  should  be  printed  on  one  side 
onlv  of  8'  •"xll"  paper  and  unbound. 
Appended  project  budget  form,  maps, 
letters  of  suppcjrt,  and  match 
certifications  will  not  < ount  tuuard  the 
lO-page  limit 

B  ><ubm!Ssion  of  Xnminntion'! 

1  Electronic  EPA  is  requiring  that  a 
portion  of  the  nomination  be  submitted 
electronically.  Please  send  an  electronic 
copv  of  onlv  the  title  page,  abstract, 
workplan  tiescription,  and  budget  tonii 
to  the  electronic  mailbr)x  at 

initiative  watershpci'>f'p(i  ynv  VAih  troriic 
submissions  are  limited  tn  \  J.0  KB  in 
size  and  one  submission  p*'r 
nomination   Please  dn  not  send  maps, 
letters  of  support,  match  (  ertifications. 
or  pictures  of  dn\  kind  via  the  electronic 
mailbox   The  suh|ect  line  must  be  in  the 
format  'STATE — Watershed  .Name" 
lee;,  MD — Rock  (T^•ek)   No  confidential 
business  information  should  be  sent  via 
e-mail  The  deadline  for  all  electronK 
submissions  is  12:00  pm  Eastern  time 
on  lanuarv  15.  2004   if  unusual  or 
extraordinarv  circumstances  prevent 
electronic  submission  of  the 
nomination,  please  contat  t  the 
appropriate  Rc't;inn.il  (  nnta(  t  pt'rson 
listed  below  to  clisi  us-,  alternate 
arrangements. 

2  PuptT  Two  hard  f  opies  of  the 
complete  nomination  package 
(including  all  nominating  and  support 
letters)  are  required  to  be  delivf'red — the 
original  package  to  EP.A  Headtjuarters 
and  a  copy  to  the  appropriate  Regional 
Office.  .\ll  names  and  addresses  are 
listed  below   Mark  all  submissions: 
ATTN:  EPA  Watershed  Initiative. 

.\11  paper  nominations  must  be 
received  bv  EPA  bv  )anuarv  15,  2004 

C.  Addresses  and  EPA  dontcicts 

Please  direct  questions  to  vour 
Regional  contact  persf>n  listed  below. 

Headquarters 

Submissions  must  be  delivered  to: 
Carol  Peterson,  Office  of  Wetlands, 
Oceans,  and  Watersheds;  I'-S.  EP.A,  Rm 
7136;  1,301  (".cmstitution  Avenue;  NW. 
Washington,  DC  20004.  Headquarters 
C'ontact:  C^arol  Peterson,  teU'phime  202- 
566-1034:  e-mail 
initiative  ivatPrshediiJepa.gov. 


Regions 

Region  1 — (!t)nnecticut,  Maine. 
M.issachusetts,  Rhode  Island,  Vermont. 
New  Hampshire 

.Submissions  must  be  delivered  to: 
William  Walsh-Rogalski:  U.S.  EPA 
Region  1    1  (Congress  Street.  .Suite  1100- 
Mail  Code  R.AA.  Boston.  MA  02114- 
2023.  Contacts:  William  Walsh-Rcjgalski 
or  Lvnne  Hamjian.  telephones  617-418- 
1035  and  617-418-1601;  e-mails 
H  iiishroaalski  \villi(inn'''epa.gnv  and 
hainiian.lynneiiepa.^ov.  respectively. 

Region  II — New  Jersey.  New  York. 
Puenn  Kico.  U.S.  Virgin  Islands 

Subinissioiis  must  be  delivered  to; 
Paul  Molinari;  i:  S   EPA  Region  2;  290 
Broadwav.  24th  Floor;  New  York,  NY 
10007-1866;  telephone  212-637-3886, 

Contacts:  Theresa  Fabler  or  Cvndv 
Belz.  telephones  212-6,5  7-3844  and 
212-637-3832:  .'in.uls 
faber  theresai'-fpti  guv  <uui 
belz.cvndvSiepd.gov .  respectively. 

Region  111 — Dehivv.ire.  Marvlaiid. 
Peniis\  Uaiii.i,  \  irtjiiii.i.  West  \'irginia, 
Washington,  I)( 

Submissions  must  he  delivered  to: 
Marion  White;  U.S.  EPA  Region  <:  Mail 
Code  3WP12:  1650  .\rch  Street; 
Philadelphia    l'.\  1M103-2029, 

Contact:  Marion  Whitf,  teleplmne 
315-814-5714:  e-mail 
white. mariunile pa  gen-. 

Region  IV — Alabama,  Florida.  Ceorgi.i, 
Mississippi.  North  C<irolina,  .South 
(^aroliii.i,  kentiH  k\  .  Tennessee 

.Submissions  must  bt^  delivered  to: 
William  L.  Cox:  U.S,  EPA  Region  4;  Sam 
Nunn  .-Mlanta  Federal  Center;  15th 
Floor;  61  Forsvth  Street,  SW;  .Mlanta. 
GA  30303-3104 

Ccmtact:  William  I.  Cox,  telephone 
404-562-9351:  e-mail 
cox.vxillninilf'epd  gov. 

Region  V — Illinois.  Indiana,  Michigan. 
Alinnesota.  Ohio.  Wisconsin 

Submissions  must  be  delivered  to: 
Paul  Thomas;  U.S  EPA  Region  5;  Mail 
code  W\V-16l:  77  W    |ack.son  Blvd; 
Chicago.  II.  60604 

Contact:  Paul  Thomas,  telephcme  312- 
886-7742,  e-mail  thumas.paul®epa  gov. 

Region  VI — Louisiana.  Texas. 
Oklahoma,  .Arkansas,  New  Mexico 

■Submissions  must  be  delivered  to: 
Brad  Lamb;  US.  EPA  Region  6;  Mail 
Code  6VVQ-EW;  1445  Ross  Avenue; 
Dallas,  TX  75202 

Contac  t:  Brail  Lamb,  telephone^  214- 
665-6683;  e-inail  lainti  bradiiepa.gov. 


Region  VII — Iowa,  Kansas,  Missouri, 
Nebraska 

Submissions  must  be  delivered  to: 
Julie  ElKing:  U.S.  EPA  Region  7; 
WWPD/GPCB;  901  North  5th  Street; 
Kansas  City.  KS  66101. 

Contact:  Julie  Elfving,  telephone  913- 
551-7475:  e-mail  elfving.julie@epa.gov. 

Region  VIII — Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah 

Submissions  must  be  delivered  to: 
Avn  Schmit;  U.S.  EPA  Region  8;  Mail 
code  999;  18th  Street.  Suite  300;  Denver, 
CO  80202-2466. 

Contact:  Ayn  Schmit.  telephone  303- 
312-6220;  e-mail  schmit.ayn@epa.gov. 

Region  IX — Arizona,  California,  Hawaii, 
Nevada,  American  Samoa,  Mariana 
Islands,  Guam 

Submissions  must  be  delivered  to: 
Sam  Ziegler;  U.S.  EPA  Region  9;  Mail 
Code  WTR-3;  75  Hawthorne  Street;  San 
Franc:isco.  CA  94105. 

Contact:  Sam  Ziegler.  telephone  415- 
.972-3399;  e-mail  ziegler.sam@epo.gov. 

Region  X — Alaska.  Idaho.  Oregon. 
Washington 

Submissions  must  be  delivered  to; 
Bevin  Reid;  U.S.  EPA  Region  10;  Mail 
code  ECO-08h;  1200  Sixth  Avenue; 
Seattle,  WA  98101 

Contact:  Bevin  Reid.  telephone  206- 
553-1566:  e-mail  reid.bevin@epa.gov. 

V.  Post-Selection  Regulatory 
Requirements 

A   Applving  for  a  Grant 

EP.A  will  invite  only  nominees  whose 
initial  nominations  are  selected  under 
this  Initiative  to  submit  detailed  final 
proposals.  Once  selected  to  submit  a 
grant  application,  the  nominees  will 
have  60  davs  to  complete  the  formal 
grant  application  process  (i.e.. 
Application  for  Federal  Assistance, 
Standard  Form  424  et  a/).  The  standard 
EPA  grants  application  package  must  be 
filed  according  to  Agency  guidelines. 
Detailed  information  and  assistance, 
including  an  application  kit,  required 
forms,  and  a  check  list,  can  be  found  at 
h ttp ://w\vw. epa.gov/ogd/AppKit/.  In 
anticipation  of  this  process,  all  potential 
nominees  may  want  to  explore  the 
above  Web  site  for  useful  and  pertinent 
information  prior  to  preparing  and 
submitting  their  nomination  materials. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
66.439  Targeted  Watershed  Initiative. 
Any  disputes  regarding  proposals  or 
applications  submitted  in  response  to 
these  guidelines  will  be  resolved  in 
accordance  with  40  CFR  30.63  and  part 
31.  subpart  F.  Applicants  should  clearly 
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mark  information  they  consider 
confidential.  EPA  will  make  final 
confidentiality  determinations  in 
accordance  with  regulations  in  40  CFR 
part  2,  subpart  B. 

Although  the  selections  will  be 
announced  at  the  national  level, 
Watershed  Initiative  grants  will  be 
awarded  and  managed  by  the  respective 
EPA  Regional  Offices.  Selected 
nominees  may  be  asked  to  modify 
objectives,  workplans,  or  budgets  prior 
to  final  approval  of  the  grant  award.  The 
exact  amount  of  funds  to  be  awarded, 
the  final  scope  of  activities,  the  duration 
of  the  projects,  and  specific  role  of  the 
EPA  Regional  project  coordinator  will 
be  determined  in  the  pre-award 
negotiations  between  the  selected 
nominee  and  EPA.  The  designated  EPA 
Regional  Contact  listed  in  section  FV.C 
will  be  available  to  provide  additional 
guidance  in  completing  the  grant 
application,  and  other  necessary  forms, 
and  answering  any  questions.  EPA  will 
also  work  with  the  applicant  to  comply 
with  the  Intergovernmental  review 
requirements  of  Executive  Order  12372 
and  40  CFR  part  29.  EPA  reserves  the 
right  reject  all  proposals  and  make  no 
awards. 

B.  Project  Implementation  and 
Management 

Project  monitoring  and  reporting 
requirements  can  be  found  in  40  CFR 
30.50-30.54,  40  CFR  31.40-31.45  and  40 
CFR  40.160.  In  general,  grantees  are 
responsible  for  managing  the  day-to-day 
operations  and  activities  supported  by 
the  grant  to  assure  compliance  with 
applicable  Federal  requirements,  and  for 
ensuring  that  established  milestones 
and  performance  goals  are  being 
achieved.  Performance  reports  and 
financial  reports  must  be  submitted 
quarterly  and  are  due  30  days  after  the 
reporting  period.  The  final  report  is  due 
90  days  after  the  grant  has  expired. 
Grant  managers  should  consult,  and 
work  closely  with,  their  Regional 
contact  person  throughout  the  award 
period. 

Certain  quality  assurance  and/or 
quality  control  (QA/QC)  and  peer 
review  requirements  are  applicable  to 
the  collection  of  environmental  data. 
Applicants  should  allow  sufficient  time 
and  resources  for  this  process  in  their 
proposed  projects.  Environmental  data 
are  any  measurements  or  information 
that  describe  environmental  processes, 
location,  or  condition;  ecological  or 
health  effects  and  consequences;  or  the 
performance  of  environmental 
technology.  Environmental  data  also 
include  information  collected  directly 
from  measurements,  produced  from 
models,  and  obtained  from  other 


sources  such  as  data  bases  or  published 
literature. 

Regulations  pertaining  to  QA/QC 
requirements  can  be  found  in  40  CFR 
30.54  and  31.45.  Additional  guidance 
can  be  found  at  http://www.epa.gov/ 
quality/qa_docs.html#noeparqt. 

Dated:  September  29.  2003. 
G.  Tracy  Mehan, 

Assistant  Administrator  for  Water. 

[PR  Doc.  03-25401  Filed  10-8-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2003-0057;  FRL-7330-5] 

Certain  New  Chemicals;  Receipt  and 
Status  Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufacture  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME),  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  August  18,  2003 
to  September  5,  2003.  consists  of  the 
PMNs  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period. 
DATES:  Comments  identified  by  the 
docket  ID  number  OPPT-2003'-O057 
and  the  specific  PMN  number  or  TME 
number,  must  be  received  on  or  before 
November  10.  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Cunningham.  Acting  Director. 
Environmental  Assistance  Division. 
Office  of  Pollution  Prevention  and 
Toxics  (7408M),  Environmental 
Protection  Agency,  1200  Pennsylvania 


Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (202)  554- 
1404;  e-mail  address:  TSCA- 
HotIine@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  ihe  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entit\',  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information  ? 

1.  Docket.  EP.^  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2003-0057.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CiBl) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center.  Rm.  Bl02-Reading 
Room.  EPA  West.  1301  Constitution 
Ave.,  NW..  Washington,  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the    Federal  Register"  listings  at 
http  ://i%-ww.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://wwvi-.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
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lim  k^■t  materials  through  tii-'  lim  kf't 
f.u  ilitv  nicntified  in  L'nit  1  H  1    Oiu  >   iii 
the  svstfin.  select  "search.  '  thtni  kf'\  in 
th>"  .ifipropnate  docket  ID  number. 

C'Ttdin  t\pes  ot  information  will  not 
t»f  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBl  and  other 
inlormation  whose  disclosure  is 
re^tru  ted  bv  statute.  vvhic:h  is  not 
iiK  hided  in  the  offic  ial  public  docket, 
will  not  be  available  for  publu.  viewing 
in  P>PA's  elettronii.  publii:  docket.  F^F^A's 
[loiu  V  is  that  f:opvrij;htefi  material  will 
not  be  placed  in  EP.A's  electronic  pubiit 
doc  ket  hut  will  be  a\ailable  onl\'  in 
printed,  paper  form  in  the  official  public 
di)(  k.M  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
a\dilable  in  EP.-\'s  electronic  publu 
docket   When  a  document  is  selected 
from  the  index  list  in  EP.\  Doc  kets.  th»' 
hvstem  will  identifv  wtu'ther  the 
doi  iiment  is  available  tor  viewing  in 
E!PA's  eK'ctronic  (lublu   docket 
.MthoLigh  not  all  docket  material.->  may 
be  a\dilabh>  electronically,  you  may  still 
access  an\  of  the  publiclv  available 
docket  materials  through  the  docket 
fat  ihtv  uU'utifieil  in  i  nif  l.B.l.  EPA 
intends  to  work  tnwanl--  (irovidintj 
electronic  access  to  all  ot  the  publicly 
available  docket  materials  through 
EPA's  electronic:  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 

that  publu  comments,  whether 
submitted  t-lectronically  or  in  paper, 
will  be  made  availabh-  for  public 
\'iewing  in  EP.\s  t-lec  tronic  public 
docket  as  flPA  receives  them  and 
without  change,  unless  the  comment 
contains  copvrighted  matk>rial.  TBI.  nr 
other  information  uhi'M'  disclosure  is 
restricted  by  statutt-   Ulu-n  EP.\ 
identifies  a  comnifnl  containing 
copvrighted  m.itenai.  EP.-\  will  provide 
a  referenc;e  to  that  material  in  the 
version  of  tht>  i  omment  that  is  placed  in 
EPA's  elec:tronic  puhiii.  doc  kt't   The 
entire  printed  comnu-nt   incluciing  th-' 
copyrighted  material,  w  ill  be  avaihihi'' 
in  the  public'  doc:k^'t 

Public  c:omnients  submitted  on 
computer  disk.s  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  ar(> 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  plac;ed  in  EPA's  electronic 
public  doc:ket   Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff 


C.  How  and  To  Whnm  Do  !  Submit 

('omnumts:' 

You  may  'Uibmit  c:omments 
electronicallw  h\  mail,  or  through  hand 
deli\'ery/coiini'i     [o  ensure  projier 
reci'ipt  bv  EP,\.  identity  the  appro[)riate 
docket  ID  nuiiiher  and  spec  ifu   PM\' 
number  c)r  TMl'  miinber  in  the  subjec  t 
line  on  the  fiisi  page  ot  \our  t omment 
Please  ensure  that  vour  c;omments  are 
submitted  within  the  specified  comment 
period   (  nniments  reccued  <ifter  the 
clost^  >it  th.'  I  oinineiit  period  will  be 
m.iiki'ii  "\,i\f  "  KP.-\  is  not  recjuired  to 
C  oilsuler  these  l.ite  comments.  If  \'ou 
wish  to  suliiiut  (  HI  or  intormation  that 
is  otherwise  protec  ted  liv  st.itiite.  please; 
follow  the  instructions  in  I  nit  ID.  Do 
not  use  EPA  Dockets  or  c!-mail  to  submit 
(Rl  or  information  protected  by  statute. 

!    Elfctroiiii  (illv  If  vol!  submit  an 
electriUHc  (  omment  as  prescribed  in  this 
unit.  KP.\  rec  ommends  that  vou  include 
\Miir  ihime.  m.uliug  address,  and  an  e- 
mail  address  nr  other  contact 
inform, ition  in  the  bod\  of  your 
comment.  Also  include  this  contact 
information  on  the  outsider  of  any  disk 
or  f  .1)  K(  )M  \  ou  submit,  and  in  any 
cover  letter  ai  (  omp.inving  the  disk  or 
(;D  R(  )M    This  ensures  th.it  vou  can  be 
identified  ,ls  the  subllllttei  of  the 
comment  and  allows  EP.\  to  contac  t  vou 
in  case  EPA  cannot  read  vour  c  omment 
due  to  technical  ditfu  ulties  or  needs 
further  information  on  the  subst,iiu:e  of 
your  comnieiit,  EPA's  poluA  is  that  EPA 
will  not  edit  your  comment.  ,iiid  anv 
identify  iiig  or  contact  information 
provided  in  the  body  of  a  comiuent  will 
be  included  as  part  of  the  continent  that 
is  plac;ed  in  the  <dficial  public  dockcit. 
and  made  available  in  EP.'K's  cdectronic: 
publu   do(  ket    If  1-.P.\  cannot  re, id  vour 
comment  due  to  te(  hnical  diffic:ulties 
and  cannot  contact  you  for  clarification, 
EP.\  ma\  not  be  able  to  i  (insider  \()ur 
comment 

i.  EPA  DocAe/.s.  Your  use  of  EPA's 
electronic  public  dociket  to  submit 
comments  to  EP.'\  ehu:tronically  is 
EP.\'s  [ireferred  method  for  rec  >>iving 
(  omments.  Go  directly  to  EPA  Dockets 
it  http://v/ww. epa.gov/ffdocket.  and 
follcjw  the  online  instnu  tions  for 
submitting  c  omiuents  One  e  in  thi^ 
system,  selec  t    search   "  and  then  key  in 
docket  ID  number  ()PPT-20()3-00,57. 
The  system  is  m     ,inoiivinous  access" 
system,  whic  h  nu'aiis  EP.\  will  not 
know  your  idtuititv.  e-mail  address,  or 
other  contact  information  unless  vou 
provide  it  in  the  bod\  of  \our  comment 

li    E-.'n(u7.  (lommenls  ma\  be  sent  b\' 
e-mail  to  oppt.ncic®epa.gov.  Attention: 
Docket  ID  Number  C)PPT-2U0.J-()057 
and  PMN  Number  or  TME  Number.  In 
contrast  to  EPA's  electroim   [uiblic 


docket,  EPA's  e-mail  system  is  not  an 
'anonymous  access"  system.  If  you 
send  an  e-mail  commt^nt  directly  to  the 
docket  without  going  through  EPA's 
(>lec:tronic:  public  docket,  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
svstem  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  elcK:tronic  public  docket. 

iii.  Disk  nr  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  L'nit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCHI  file  format.  Avoid 
the  use  of  spc^cial  characters  and  any 
form  of  c!nc:ryption. 

2.  Bv  mail.  Send  your  comments  to: 
Document  Control  Office  (7407M), 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460- 
0001. 

3   B\  hand  delivery  or  courier.  Deliver 
vour  comments  to:  (JPPT  Dcjc;ument 
Control  Office  (DCO)  in  EPA  East 
Building  Rm.  642H,  1201  Constituticm 
Ave.,  NW.,  Washington,  DC].  Attention: 
Docket  ID  Number  OPPT-2003-OC57 
and  PMN  Number  or  TME  Number.  The 
DCX)  is  open  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  fur  the 
DC;0  is  (202)  .^B4-H930. 

D  How  Should  I  Submit  CBl  To  the 

Aiientv^ 

Do  not  submit  information  that  you 
ccuisider  to  be  C^Bl  electronically 
through  EPA's  electronic  public  docket 
or  bv  t>-mail.  \'ou  may  claim 
information  that  you  submit  to  EPA  as 
CBl  by  marking  any  part  or  all  of  that 
information  as  (]BI  (if  vou  submit  CBl 
on  disk  or  (]D  ROM,  mark  the  outside 
of  the  disk  or  C:D  ROM  as  CBl  and  then 
identif\-  electronically  within  the  disk  or 
C]D  ROM  the  specific  information  that  is 
CBl).  Informaticm  so  marked  will  not  be 
disclosed  except  in  ac:cordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  ("BI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBl  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
dot:ket   If  you  submit  the  copy  that  does 
not  c  ontain  CBl  on  disk  or  CD  ROM, 
mark  th(>  outside  of  the  disk  or  C^D  ROM 
clc^arlv  that  it  does  not  contain  V3\. 
Information  not  marked  as  CBl  will  be 
included  in  the  public;  docket  and  EPA's 
elc>ctronic  public  doc:ket  without  prior 
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notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  yoiu- 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 


8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  and  the  specific 
PMN  number  you  are  commenting  on  in 
the  subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  Why  is  EPA  Taking  this  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  August  18,  2003 
to  September  5,  2003,  consists  of  the 
PMNs  pending  or  expired,  and  the 


notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period. 

III.  Receipt  and  Status  Report  for  PMNs 

This  status  report  identifies  the  PMNs 
pending  or  expired,  and  the  notices  of 
commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period.  If  you  are  interested  in 
information  that  is  not  included  in  the 
following  tables,  you  may  contact  EPA 
as  described  in  Unit  II.  to  access 
additional  non-CBI  information  that 
may  be  available. 

In  Table  I  of  this  unit,  EPA  provides 
the  following  information  (to  the  extent 
that  such  information  is  not  claimed  as 
CBI)  on  the  PMNs  received  by  EPA 
during  this  period:  the  EPA  case  number 
assigned  to  the  PMN:  the  date  the  PMN 
was  received  by  EPA;  the  projected  end 
date  for  EPA's  review  of  the  PMN;  the 
submitting  manufacturer:  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN;  and  the  chemical  identity. 


I 


I.  28  Premanufacture  Notices  Received  From:  08/18/03  to  09/05/03 


Case  No. 


Received 
Date 


Projected 

Notice 
End  Date 


Manufacturer/Importer 


Use 


Chemical 


P-03-0773 
I 

P-03-0774 
P-03-0775 
P-03-0776 
P-03-0777 

P-03-0778 

P-0:W)779 

P-OS-0780 
P-03-0781 

I 

P-03-0782 

I 

P-03-0783 
I 

P-03-0784 

I 

P-03-0785 
P-03-0786 

P-03-0787 


08/18/03 


08/19/03 
08/19/03 
08/19/03 
08/19/03 

08/20/03 

08/20/03 

08/20/03 
08/22/03 


08/22/03 


08/22/03 


08/22/03 


08/22/03 
08/22/03 


08/22/03 


11/15/03 


11/16/03 
11/16/03 
11/16/03 
11/16/03 

11/17/03 

11/17/03 

11/17/03 
11/19/03 


11/19/03 


11/19/03 


11/19/03 


11/19/03 
11/19/03 


11/19/03 


CBI 


PPG  Industries,  Inc. 
PPG  Industries,  Inc. 
PPG  Industries,  Inc. 
CBI 

The  Dow  Chemical 

Company 
CBI 

CBI 
Petrofemi  Inc. 


Petroferm  Inc. 


Petroferm  Inc. 


Petroferm  Inc. 


CBI 

Ashland  Inc.,  Environ- 
mental Health  and 
Safety 

Crompton  Corporation 


(G)  Industrial  intermediate  which  is 
compounded  with  pigments  and 
binders  before  being  coated  onto 
paper  for  carbonless  copy  paper 
applications. 

(G)  Coating  with  open  use 

(G)  Coating  with  open  use 

(G)  Coating  with  open  use 

(G)  Emulsifier 

(G)  Additive  for  plastics 

(G)  Intermediate  used  in  closed  proc- 
esses 

(G)  Dehydration  agent 

(S)  Slip  and  leveling  additive  to  uv- 
and  eb-cured  inks,  paints  and  coat- 
ings: oligomer  in  the  manufacture 
of  polymeric  materials 

(S)  Slip  and  leveling  additive  to  uv- 
and  eb-cured  inks,  paints  and  coat- 
ings; oligomer  in  the  manufacture 
of  polymeric  materials 

(S)  Slip  and  leveling  additive  to  uv- 
and  eb-cured  inks,  paints  and  coat- 
ings; oligomer  in  the  manufacture 
of  polymeric  materials 

(S)  Slip  and  leveling  additive  to  uv- 
and  eb-cured  inks,  paints  and  coat- 
ings; oligomer  in  the  manufacture 
of  polymeric  materials 

(G)  Defoamer 

(G)  Lamination  adhesive 


(S)  By-product  of  erucamide  produc- 
tion to  be  recycled 


(G)  Zincated  resin  system 


(G)  Cationic  acrylic  copolymer 
(G)  Cationic  acrylic  copolymer 
(G)  Cationic  acrylic  copolymer 
(G)    PolyalkyI   cart)oxylic   acid   polyol 

esters 
(G)   Phenol,   polymer  with   formalde- 
hyde and  phenol  denvative 
(S)       3-oxatricyclo[4 1.1.02.4]octane. 

2.7,7-tnmethyl-,  (1r,2r.4s,6r)- 
(G)  Polyester 
(G)  Allyl  ethoxylate  methacr>'late 


(G)  Combed  silicone  acrylate 


(G)  Combed  silicone  methacrylate 


(G)  Linear  silicone  methacrylate 


(G)  Propoxylated  fatty  alcohol  esters 
(G)  Polyurethane  dispersion  ■  lamina- 
tion adhesive 


(S)    1 3-docosenoic 
salt.  (13z)- 


acid.    potassium 
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1.  28  PREtviANUFACTURE  NOTICES  RECEIVED  FROM:  08/18/03  TO  09/05/03 — Continued 

Case  No 

1 

Received 
Dale 

Proiected 

Nonce 

Manufacturer  Importer 

Use 

Chemical 

End  Date 

P -03-0788 

08  2?  03 

11  19  03 

Crompton  Corporation 

(S>  By-product  of  amide  production  to 

(S)  Docosanoic  acid,  potassium  salt 

be  recycled 

P-03-0789 

08  22  03 

11  19  03 

CBI 

iS)    Polymensable    photoinitiator 

tor 

(G)         Denvatized        butyl         ester 

u^-curable  coatings 

photoinitiator 

P-0 3-0790 

0825  Oj 

1  1  22  03 

CB: 

iGi  Component  of  foam 

(G)  Polyester  polyol 

P-03-0791 

08.25  03 

1  1  22  03 

E  1    Du  Pont  De  Ne- 
niours  and  Com- 
pany   inL    idupont' 

iG>  Molding  resin 

(G)  Ethylene  interpolymer 

P -0.3-0  "Q2 

08.2503 

1 1  22  03 

Dupont  Textiles  rind 

(S)  Emulsifiei,  corrosion 

inhibitor. 

and 

(S)     Cyclododecane.     oxidized,     by- 

Interiors 

lubricant  tor  metalwork 

ing  fluid 

products  from,  acidified,  oil  phast 

P-Q3^0:-93 

06  26,03 

11  23  03 

UBE  America  Inc 

(S)   External   donor  tor 

olefin  polym- 

(S)     Silanamine,     1,1,1-tnethoxy-n.n- 

erization 

diethyl- 

P  03-0^94 

08.29  03 

'  1  26  03 

BASF  Corporation 
Perlomance  Chemi- 
cals 

CIBA  Specialty  Chemi- 

(G) Oxidation  catalyst 

(S)  Alanine  n,n-bis  (carboxymethyl)-. 
iron  sodium  complexes 

P~O-3-0795 

08.29  03 

11  26  03 

iSi    Photo-cure    tor    imaging    ,    elec- 

(G) Organo-titanium  complex 

cals  Corocration 

tronics  industry 

P-0 3-0796 

08.29  03 

11  26  03 

CBI 

(Gi  Raw  material 

(G)  Halogenated  heteropolycycle 

P-0 3-0797 

08  29  03 

1 1  ?ao3 

CBI 

iGi  Raw  material 

(G)  Halogenated  heteropolycycle 

P-0  3-0798 

08  29  03 

1 1  26,03 

CBI 

^G)   Synthetic   industrial 
contained  use 

lubricant 

for 

(G)  Pentaerythritol,  mixed  esters  with 
straight  and  branched  fatiy  acids 

P--0  3-0799 

03  29  03 

11. 26/03 

CBI 

(G)    Synthetic   industrial 
contained  use 

lubricant 

for 

(G)  Dipentaerythhtol,  mixed  esters 
with  straight  and  branched  fatty 
acids 

(G)  Pentaerythntol.  mixed  esters  with 

P-0 3-0800 

08,29  03 

1 1  26/03 

CBI 

(G)    Synthetic    industrial 

lubricant 

for 

contained  use 

straight  chain  and  branched  fatty 
acids 

P-03-0801 

08  29  03 

1  1  26  03 

CBI 

(G)   Synthetic    industrial 
contained  use 

lubricant 

for 

(G)  Dipentaerythntol,  mixed  esters 
with  straight  chain  and  branched 
fatty  acids 

In  Table  II  nf  thi^  unit,  FI'A  provides 
tiie  foUnvsing  mfnrniation  (to  thp  fxtfiit 
that  --ui.h  infnrinatiMn  is  ncjt  claiincii  as 


CBI)  nil  thr  Niitifcs  (if  Cnminpnc-nmenf 
ti  I  niaiiutai  turf  rt'c.i'Ut'd: 


17  Notices  of  Commencement  From:  08/18/03  to  09/05/03 


Case  No 


Received  Date 


Commencement/ 
Import  Date 


Chemical 


P-00-0552 
P-0 1-0443 
P-01-0813 
P-02-0574 
P-02-0638 


P-02-0946 
P-02-0992 
P-03-0067 
P-03-0078 
P-03-0291 
P-03-0292 
P-0 3-032 5 
P-03-0398 
P-03-0410 
P-03-0462 
P-03-0474 
P-99-1225 


08/25/03 
08/26,03 
08,22  03 
08.22  03 
08/25/03 


08.19  03 
08.26,03 
08  25,03 

08.20  03 
08.2503 
08,25,03 
08/20,03 
08/27  03 
08.25,03 
08/21  03 
08,20/03 
08,26/03 


07  26/03 
0807  03 
07,29'03 
08/16/03 
07/13,03 


07  22  03 
07  25  03 
07  31  03 
07  27  03 
08, 1  1  03 
08, 1 3/03 
08,07  03 
06  09  03 
08,1503 
08/01  05 
08, 1 1  03 
07/22/03 


(Gi  Salicylic  acid   zirconium  salt 

(G)  Copolymer  of  polyoxyethylene  allyl  methyl  ether 

(G)  Cerium-based  organic  compound 

(G)  Amine  functional  epoxy  based  resin  salted  with  an  organic  acid 

(G)  Hexanedioic  acid  polymer  with  2.2-dimethyl-1,3-propanediol,  1,6- 
hexanediol  hexanedioic  acid  amide  derivative  3-hydroxy-2-(hydroxymethyl)- 
2  methylpropanoic  acid  and  1.1'-methylenebis[4-isocyanatcx;yciohexane], 
compound  with  nu,  nu-diethylethaneamine 

iG)  Substituted  benzoic  acid,  alkali  salt 

(G)  Ethylene  oxide-propylene  oxide  copolymer  allyl  alkyl  ether 

(G)  Fluoroalkene  substitutedalkene  polymer 

(G)  Sulphonated  azo  dye 

(G)  Corn  by  product 

(G)  ThermoChemical  mechanical  processed  maize  fiber 

(S)  Oxazolidine.  3  3'-methylenebis[5-methyl- 

(G)  Modified  hydrocarbylpolysilicate 

(G)  Styrene  acrylic  copolymer 

(G)  Bisphenol  a  type  epoxy  resin   salt 

(G)  Hydrophobically  modified  acetylenic  glycol 

(G)  Acrylic  copolymer  resin 
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List  of  Subjects 

Environmental  protection,  Chemicals, 
Premanufactnre  notices 

Dated:  October  2.  2003. 
Sandra  Wilkins, 

Acting  Director.  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

|FR  Doc.  03-25638  Filed  10-8-03;  8:45  am] 
BILUNG  CODE  6SeO-5a-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7572-1] 

New  York  State  Prohibition  on  IMarine 
Discharges  of  Vessel  Sewage;  Final 
Affirmative  Determination 

Notice  is  hereby  given  that  EPA  has 
made  a  final  affirmative  determination 
regarding  the  petition  received  from  the 
State  of  New  York  on  April  29,  1999 
requesting  a  determination  by  the 
Regional  Administrator,  Enviroimienial 
Protection  Agency  (EPA),  pursuant  to 
Section  312(f)(3)  of  Public  Law  92-500, 
as  amended  by  Public  Law  95-217  and 
Public  Law  100-4  (the  Clean  Water  Act), 
that  adequate  facilities  for  the  safe  and 
sanitary  removal  and  treatment  of 
sewage  from  all  vessels  are  reasonably 
available  for  the  waters  of  the  Hudson 
River  and  its  tributaries  including,  but 
not  limited  to,  Rondout  Creek,  Esopus 
Creek  and  Catskill  Creek.  This  petition 
was  made  by  the  New  York  State 
Department  of  State,  in  conjunction 
with  the  New  York  State  Department  of 
Environmental  Conservation.  New  York 
State  certified  in  the  petition  a  need  for 
greater  protection  and  enhancement. 
The  certification  states  that  the 
discharge  of  vessel  waste  often  contain 
chemical  additives  such  as 
formaldehyde,  phenols  and  chlorine. 
These  wastes  increase  loadings  of 
nutrients,  pathogens  and  chemical 
loading  particularly  in  shallow,  poorly 
flushed  waterbodies,  and  may  adversely 
affect  water  quality,  sensitive  and 
important  resources,  and  uses  of  these 
waters.  The  Hudson  River  provides 
habitat  for  fish  and  wildlife  species. 
Congress  has  designated  the  Hudson 
River  as  a  National  Heritage  Area  under 
the  purview  of  the  National  Park 
Service,  and  in  1998,  the  Hudson  River 
was  designated  an  American  Heritage 
River.  Upon  receipt  of  this  final 
affirmative  determination,  the  State  of 
New  York  will  completely  prohibit  the 
discharge  of  sewage,  whether  treated  or 
not,  from  any  vessel,  with  the  exception 
of  commercial  vessels  that  are  greater 
than  225  feet  in  overall  length  or  are 
greater  than  20  feet  in  draft,  on  the 


Hudson  River  in  the  area  north  of  the 
Battery  in  Manhattan,  New  York  and 
south  of  Federal  Dam  in  Troy,  New  York 
in  accordance  with  Section  312(f)(3)  of 
the  Clean  Water  Act  and  40  CFR 
140.4(a).  For  vessels  that  are  greatej- 
than  225  feet  in  overall  length  or  are 
greater  than  20  feet  in  draft,  the 
prohibition  will  be  applicable  one  year 
from  the  date  of  publication  in  the 
Federal  Register. 

Previously,  EPA  established  on 
December  13,  1995  two  No  Discharge 
Areas  (NDAs)  to  protect  drinking  water 
intake  zones.  Zone  1  is  bounded  by  the 
northern  confluence  of  the  Mohawk 
River  on  the  south  and  Lock  2  on  the 
north.  It  is  approximately  8  miles  long. 
Zone  2  is  bounded  on  the  south  by  the 
Village  of  Roseton  on  the  western  shore 
and  bounded  on  the  north  by  the 
southern  end  of  Houghtaling  Island. 
Zone  2  is  approximately  60  miles  long. 

The  soutiiem  boundary  of  the 
proposed  NDA  in  this  application 
would  begin  at  the  Battery  in 
Manhattan,  New  York  and  the  northern 
boundary  would  be  the  Federal  Dam  in 
Troy.  New  York.  This  area  includes 
waters  up  to  the  New  Jersey-New  York 
boundary  and  does  not  include  waters 
in  New  Jersey.  The  area  proposed  by  the 
State  of  New  York  is  153  miles  long  and 
encompasses  approximately  81.000 
acres  of  tidal  waters  and  wetlands. 

On  October  24,  2000,  EPA  published 
a  Receipt  of  Petition  and  Tentative 
Determination  and  accepted  comments 
from  the  public  for  a  thirty  (30)  day 
period.  The  comment  period  was 
extended  until  December  22,  2000  at  the 
request  of  one  of  the  commenters.  EPA 
received  letters  from  the  following 
individuals: 

1.  Harold  Gorman,  2332  Fort  Lyon 
Drive,  Stanton,  VA 

2.  Edward  V.  Weber,  60  Round  Hill 
Road,  Poughkeepsie.  NY  12603-5125 

3.  Ned  Sullivan,  Executive  Director, 
Scenic  Hudson.  Inc..  9  Vassar  Street, 
Poughkeepsie,  NY  12601 

4.  Andrew  J.  Spano,  County  Executive, 
Westchester  County,  Michaelian 
Office  Building,  White  Plains.  NY 
10601 

5.  Manna  Jo  Greene,  Environmental 
Director,  Clearwater,  Inc.,  112  Little 
Market  Street,  Poughkeepsie.  NY 
12601 

6.  Joseph  P.  Gehegan,  Jr..  Vice  President, 
Spentonbush/Red  Star  Companies, 
P.O.  Box  392,  Brooklyn,  NY  11231 

7.  Joseph  Tesoriero,  Safety  Director, 
McAllister  Towing  and 
Transportation  Company,  Inc.,  17 
Battery  Place,  New  York.  NY  10004- 
1260  ' 

8.  Kenneth  L.  Peterson.  Jr..  Port  Captain. 
Reinauer  Transportation  Companies, 


1983  Richmond  Terrace,  Staten 
Island,  NY  10302 

9.  Robert  J.  Hughes.  Jr.,  Hughes  Marine 
Firms.  Raritan  Plaza  I,  Raritan  Center. 
Edison,  NJ  08837 

10.  John  C.  Tobin,  Now  York  State 
Waterways  Association,  Inc.,  174 
Washington  Avenue,  Albany,  NY 
12210 

11.  Kevin  A.  Nugent.  Vice  President, 
Bouchard  Transportation  Co.,  Inc..  77 
Newbridge  Road,  Hicksville.  NY 
11801 

12.  Richard  M.  Larrabee.  Director.  Port 
Commerce  Dept..  The  Port  Authority 
of  New  York  &  New  Jersey,  One 
World  Trade  Center,  34S,  New  York, 
NY  10048-0682 

13.  Linda  O'Leary,  Vice  President — 
Atlantic  Coast  Region,  American 
Waterways  Operators,  241  Water 
Street,  New  York,  NY  10038 

One  commenter  expressed  confusion 
over  the  boundaries  of  the  Hudson  River 
NDA.  His  confusion  was  caused  by  the 
statement  that  some  vessel  operators 
while  docked  at  the  Brooklyn  Naval 
Yard  have  their  holding  tanks  pumped 
out  by  waste  haulers.  Since  the 
Brooklyn  Naval  Yard  is  on  the  East 
River,  he  asked  whether  the  prohibition 
included  the  East  River.  It  does  not 
include  the  East  River,  but  boaters  may 
choose  to  use  pumpout  facilities  located 
outside  of  the  NDA  because  the  facilities 
are  more  convenient  for  them.  For 
example,  a  boater  who  keeps  his  boat  in 
a  Staten  Island  marina  may  choose  to 
use  the  pumpout  at  his  home  marina 
because  it  is  convenient.  The  southern 
boundary  of  the  proposed  No  Discharge 
Area  (NDA)  in  this  application  would 
begin  at  the  Batten,'  in  Manhattan,  New 
York  and  the  northern  boundary-  would 
be  the  Federal  Dam  in  Troy.  New  York. 
This  area  includes  waters  up  to  the  New 
Jersey-New  York  boundar\'  and  does  not 
include  waters  in  New  Jersey.  It  does 
not  include  the  East  River,  the  Harlem 
River,  the  Long  Island  Sound  nor  the 
Raritan  Bay.  No  change  to  the 
determination  is  necessary*  based  on  this 
comment. 

Three  commenters  expressed  their 
support  for  the  complete  prohibition  of 
the  discharge  of  sewage  from  vessels. 
They  believe  that  this  determination  is 
an  important  step  in  maintaining  the 
vitality  of  the  Hudson  River.  No  change 
to  the  determination  is  necessary  based 
on  these  comments. 

One  commenter  compared  the 
prohibition  to  a  "chamber  pot" 
approach  and  questioned  whether 
making  waste  disposal  more  difficult  for 
boaters  effectively  eliminates  sewage. 
The  commenter  stated  that  marin>» 
sanitation  devices  (MSDs)  must  be 
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alliiufd  to  operatp  and  discharop  In 
ifspdnst'.  KF'A  notps  that  tht-  piiiiip<iiit 
and  subspqupnt  trcatint'nt  nt  wastes  at  a 
st'uai-e  treatment  plant  generally  rosults 
m  a  higher  level  of  treatment  than  an 
NISI)  tan  provule.  A  holding  tank  is  a 
total  retention/no  discharge  alternative. 
A  flow  through  device  (Type  I  or  Type 
111  treats  the  waste  to  some  degree  and 
then  discharges  into  the  water  This 
discharge  contains  pathogens,  nutrients 
and  various  c  hpmu;als  This  (  ornnienler 
also  expressed  concern  about  the 
I  apac:it\'  of  a  holding  tank  (. apacit\-  (2' 
davs  of  waste),  the  distance  between 
pumpouts  (1,5  5  miles)  and  the  speed  at 
which  most  vessels  travel  (5  knots  per 
hour!  The  capac  itv  of  a  holding  tank  is 
determined  b\  several  factors,  volume, 
size  of  the  crew,  and  the  use  of  shore 
bathroom  facilities  when  available.  The 
greatest  distance  between  pumpout 
fac  ilities,  based  on  the  charts  submitted 
in  the  application,  is  12  miles.  The 
speed  at  which  vessels  travel  is 
determined  bv  whether  the  vessel  is  a 
sailing  or  power  v(>ssel   These  are  all 
fac  tors,  including  fuel,  wtjather. 
supplies  and  charts,  which  the  operator 
of  the  \pssel  needs  to  consider  when 
planning  his  trip   No  c;hanges  to  the 
determination  are  necessary  based  on 
these  comments 

Several  c  ommenter>  pxpressed 
concerns  regarding  the  ability  of  large 
commerc  lal  vessels  to  dispose  of  sewage 
due  to  the  lack  of  faciliti>'s  and  the  draft 
restriction  at  pumpout  far:ilities.  These 
\essels  mav  e.xceed  200  feet  in  length 
and  have  drafts  in  excess  of  20  feet.  The 
(  ommenter-  ,j1so  stated  that  many,  if  not 
all.  of  these  cDiiimercial  vessels  have 
been  equipped  with  Type  II  marine 
sanitatiim  devices,  which  are  a  flow- 
through  t\pe  treatnipnt  devices  as 
opposed  to  a  T\  pe  III  M,sn  which  are  a 
holding  tank  Thev  stated  that  to  retrofit 
tugs  and  barges  with  holding  tanks 
would  cost  several  thousand  dollars  and 
the  time  in  drv  dock  would  cost  several 
thousand  dollars  in  lost  revenue.  Some 
commenters  rt'quested  that  commercial 
vessels  be  exempt'-'d  from  the 
prohibition  since  no  pumpout  facilities 
were  available  for  their  vessels  due  to 
size  and  draft  recjuirements.  The  same 
commenters  requested  that  the  NDA 
appiv  onlv  to  recreational  boaters. 
WhiU'  man\  of  the  commercial  vessels 
are  equipped  with  Type  11  MSDs,  there 
are  several  commercial  operators  that 
utilize  Tv  pt>  III  M.SDs  and  have  their 
holding  tanks  pumped  out  at  facilities 
that  are  available  in  their  home  ports  or 
that  make  arrangements  with  wast*' 
haulers  to  pumpout  their  holding  tanks 
wht'u  'h''\  doik  to  load,  unload  or  take 
on  supfilies  ,ind  fu'-ls  V.P.\  concludes 


that  adec|uate  fac  ilities  for  the?  safe  and 
sanitarv  removal  ,iud  treatment  of 
sr'waL;e  from  all  vessels  are  reasonablv 
a\  ailalile  ( )iie  (  omnientt'r  stated  that 
,i()  ':,  ot  the  pt'troleum  transported  bv 
tug'li.irge  units  was  deli\-ered  to  Albany. 
29"..  of  the  petroleum  was  delivered  to 
Newburgh  .ind  21%  of  the  petroleum 
was  delivered  to  various  terminals  along 
the  Hudsim  Kiver  This  commenter 
contended  that  the  imposition  ot  the 
\'n.\  on  all  vessels  will  cause  a 
disruption  in  the  petroleum  delivery 
system,  uiidulv  h.irm  the  tug  and  barge 
indu>tr\ ,  result  m  h.irdship  to  the 
residents  ..f  ,\ev\  'I'ork  ,State  .uid  serve 
no  useful  [lurjiose  in  terms  of  improving 
water  qu.ilitv  or  protecting 
environmental  rescjurces.  Basecl  on  this 
information,  KPA  has  decided  that  the 
(  i.mplete  prohibiticm  of  disc'harge  of 
\  .■sscl  .-t'wage  will  not  appIv  for  ime 
year  from  th.-  date  .4  Federal  Register 
publication  ot  this  notice  to  commercial 
vessels  which  are  greater  than  22,t  feet 
in  length  or  are  greater  than  20  feet  in 
draff.  The  prohibition  of  discharge  of 
vessel  sewage  will  .i[)plv  to  ,ill  other 
vessels  upon  jjublu  ation  of  this 
determination  in  the  Federal  Register. 

The  EPA  herc^bv  makes  a  final 
affirmativi'  deteriiiination  th.it  adfcpiate 
facilities  for  the  s.ite  and  sanitarv 
removal  and  treatment  of  sewage  from 
all  vessels  are  reasonablv  available  for 
the  Hudson  River,  New  York  .-X  final 
determination  on  this  m.ittiT  will  result 
in  a  New  Yctrk  State  proliihition  ot  .inv 
sewage  discharges  troin  vtJsseLs,  with 
the  exc:eption  of  c  ornmercdal  vessels  th.it 
are  greater  tfian  22.')  fiM't  in  length  or  are 
greater  than  20  feet  in  dr.itt,  on  the 
Hudson  River  from  the  liatterv  in 
M.inh.itt.in.  New  York  to  the  P^ederal 
Dam  at  Troy,  .New  York   l-'or  vessels  that 
are  greater  than  225  feet  in  over.ill 
length  or  are  greater  than  20  teet  in 
draft,  the  prohdulioii  will  lie  applicable 
on  October  8,  2004, 

.\nv    I  i.'stions  rt'garding  this  notice 
should  be  addressed  to  Walter  F.. 
Andrews,  U,S.  Env  iroiinient.il 
Protection  Agent  v.  Region  2.  Water 
Programs  Branch.  2W0  Broadway,  24th 
Floor.  New  York.  New  York.  10007- 
1866.  Telephone:  (212)  637-3880. 

Drttfcl;  Sc|iti-rnl)er  :l.  2003. 
jane  .Vt.  Kenny. 

Regional  Admin istnilnr.  Region  2. 
jFK  Hoc .  0:<-2.56:»7  Filed  10-8-03:  8:45  am] 

BILLING  CODE  5560  50- P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection<s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority 

.Sf|itfnii)fr  29,  200:i. 

SUMMARY:  The  Fc^deral  Communications 
Commissicm.  as  part  of  its  continuing 
effort  to  reduc;e  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  bv  the  Paperwork  Reduction 
Act  (PR.'M  of  1995,  Public  Law  104-13. 
An  agencv  mav  not  conciuct  or  sponsor 
a  c:ollection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
anv  penalty  for  failing  to  comply  with 
a  c;c)llection  of  information  subject  to  the 
Paperwork  Reduction  Act  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(h)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  qualitv.  utility,  and  clarity  of  the 
information  c;ollected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents. 
inc:luding  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  December  8,  2003.  If 
vou  anticipate  that  you  will  be 
submitting  tjomments.  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowtnl  by  this  notice,  you  should 
adv  ise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 
Reduction  Ac  t  (PR.^)  comments  to 
Judith  B,  Herman,  Federal 
Communications  Commission.  Room  1- 
C804,  445  12th  Street,  SW,.  Washington, 
DC  20554  or  via  the  Internet  to  ludith- 
B.Hprmiin^  fcc.gnv. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  [udith 
B    Hc^rman  at  (202)  418-0214  or  via  the 
Internet  at  ]ud'nh-B.Hf'rman'ii  fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMFi  Control  \o.:  3060-0711, 
Titlr:  Implementation  of  .Section 
,i4(a)(l)  of  the  Public  Utility  Holding 
Comp.inv  .Ac  t  of  1935,  as  amended  by 
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the  Telecommunications  Act  of  1996, 
(47  CFR  Sections  1.5001-1.5007). 

Form  No.:N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  15. 

Estimated  Time  Per  Response:  10 
hours. 

Frequency  of  Response:  Third  party 
disclosure  and  on  occasion  reporting 
requirements. 

Total  Annual  Burden:  150  hours. 

Total  Annual  Cost:  $48,000. 

Needs  and  Uses:  47  CFR  Sections 
1.5001-1.5007  implement  Sction  34(a) 
of  the  Public  Utility  Holding  Company 
Act.  The  rules  provide  filing 
requirements  and  procedures  to 
expedite  public  utility  holding  company 
entry  into  the  telecommunications 
industry.  Persons  seekings  a 
determination  of  ETC  status  must  file  in 
good  faith  for  determination  by  the 
Commission.  The  information  will  be 
used  by  the  Commission  to  determine 
whether  persons  satisfy  the  statutory 
criteria  for  exempt  telecommunications 
company  status. 

OMB  Control  No.:  3060-0745. 

Title:  Implementation  of  the  Local 
Exchange  Carrier  Tariff  Streamlining 
Provisions  in  the  Telecommunications 
Act  of  1996.  CC  Docket  No.  96-187. 

Form  No. :  N/ A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  1,520. 

Estimated  Time  Per  Response:  0.33- 
9.0  hours. 

Frequency  of  Response: 
Recordkeeping,  third  party  disclosure 
and  on  occasion  reporting  requirements. 

Total  Annual  Burden:  1,150  hours. 

Total  Annual  Cost:  $5,100,000. 

Needs  and  Uses:  In  CC  Docket  No. 
96-187,  the  Commission  adopted 
measures  to  streamline  tariff  filing 
requirements  for  local  exchange  carriers 
(LECs)  of  the  Telecommunications  Act 
of  1996.  In  order  to  achieve  a 
streamlined  and  deregulatory 
environment  for  local  exchanged  carrier 
tariff  filings,  local  exchange  carriers  are 
required  to  file  tariffs  electronically. 
Other  carriers  are  permitted  to  file  their 
tariffs  electronically. 

OMB  Control  No.:  3060-0943. 

Title:  47  CFR  Section  54.809,  Carrier 
Certification. 

Form  No. :  N/ A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  27. 

r 


Estimated  Time  Per  Response:  1.5 
hours. 

Frequency  of  Response:  Third  Party 
Disclosure  and  annual  reporting 
requirements. 

Total  Annual  Burden:  41  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  Section  54.809  of  the 
Commission's  rules  requires  each  price 
cap  or  competitve  LEC  that  wishes  to 
receive  universal  support  to  file  an 
annual  certification  with  the  Universal 
Service  Administrative  Company  and 
the  Commission.  The  certification  must 
state  that  the  carrier  will  use  its 
interstate  access  universal  service 
support  only  for  the  provision, 
maintenance,  and  upgrading  of  facilities 
and  service  for  which  the  support  is 
intended. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

|FR  Dor.  03-25598  Filed  10-8-0.3:  8:45  am] 

BILLING  CODE  671 2-01 -P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

Previously  Announced  Date  &  Time: 
Wednesday.  October  8,  2003  Meeting 
Closed  to  the  Public.  This  Meeting  Was 
Rescheduled  for  Thursday,  October  9, 
2003,  Following  the  Open  Meeting 
DATE  AND  TIME:  Wednesday.  October  15. 
2003  at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 
ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g,  §  438(b).  and  Title  26. 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
DATE  AND  TIME:  Thursday.  October  16. 
2003  at  10:00  a.m. 

place:  999  E  Street,  NW.,  Washington. 
DC  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 
ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Draft  Advisory  Opinion  2003-25: 
Weinzapfel  for  Mayor  Committee  by 
counsel,  Neil  P.  Reiff. 

Notice  of  Availability — Petition  for 
Rulemaking  Filed  by  America's 
Community  Bankers. 


Administrative  Matters. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Ron  Harris,  Press  Officer.  Telephone: 
(202) 694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission . 

[FR  Dor:.  03-25832  Filed  10-7-03:  2:39  pm] 

BILUNG  CODE  671 5-01 -M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  e/ seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the    ■ 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  a.s  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  he  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  3, 
2003. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166- 
2034: 

1.  Partners  Financial  Holdings.  Inc.. 
Glen  Carbon.  Illinois:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Partners 
Bank.  Alton.  Illinois. 
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Board  of  Governors  of  the  Federal  Reserve 

Sv^tf'm,  CVtober  :i.  2003. 
Margaret  M.  Shanks, 

A^s;v/u/U  Sfcrt-lnn'  of  the  Board. 

|FK  Doc;.  0;i-25575  Filed  10-8-03;  8:45  am) 

BILLING  CODE  621 0-01 -S 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting 

TIME  AND  DATE:  9:J0  d.m.  iCDT).  October 

20.  200.1 

PLACE:  Mational  Finance  Center, 

Building  350,  (Conference  Room  6, 

13800  ()ld  Gentillv  Road.  New  Orleans. 

Liuiisidna 

STATUS:  Farts  will  be  open  to  the  public 

and  parts  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Parts  Open  to  the  Public 

9;J0  am.  (CDT)  Convene  meeting 
1.  Approval  of  minutes  nf  the 

.September  15.  2003.  Board  meeting. 
2   Thrift  Savings  Plan  report  by  the 
Executive  Director. 

Parts  Closed  to  the  Public 

3.  Discussion  of  draft  selection  criteria 
for  call  center  sorvices 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  i  Trabucco.  Director.  Office  of 
E.xternal  Affairs,  (202)  942-1640 

HatMi   ()(  tdtjt-r  f.   200! 
Klizabeth  S.  WoodrutT. 

Sfi  rr!i}n  t.'  ?.''►  H'Hin!  Ffderal Retirement 

Thriit  /;iifs//.'!»';i?  H'hii'! 

IFR  Doc.  03-J5t,84  Filed  10-6-03:  4:46  pml 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Board  on  Radiation  and 
Worker  Klealth,  National  Institute  for 
Occupational  Safety  and  Health 


In  acicurdance  with  section  10(a)(2)  ot 
the  Federal  Advisorv  Committee  Act 
(Pub   L   92—463).  the  Centers  for  Disease 
Control  anci  Prevention  (CDCC) 
announces  the  following  c nmmittee 
meeting; 

\jnif  .\Ll\i-.iir\  Board  on  Kddidtiori  and 
WnrkHF  Health  (,\BRWH),  National  Institute 
tor  Cki  upational  Safety  and  Health  (NIOSH). 

Times  and  Dates  8:30  a.m. -5  p.m.. 
October  28,  2003.  8:30  a.m.^:30  p.m.. 
()c;tober  29.  2003. 

Place:  Adams  Mark  St.  Louis.  315  Chestnut 
Street  (at  4th  Street).  St.  Louis.  Missouri 


63102,  telephone  (.(14)  241-^400   t.(\  (  il4) 
241-0889 

Status-  (.)\n'n  III  t)if  piitilii  ,  liinitfd  ouh  l)\ 
the  sp.ii  •■  IV  (iil.iiilf    1  lir  incftiiig  room 
accoiniiiijdcilcs  ,tiijirii\irii,itc)v  120  pi;ople. 

Background:  Th<'  .\ilviMii\  Ho.ird  mi 
Radiation  and  WurktT  Health  ("the  Board") 
was  established  under  the  tnergy  Employees 
Occupational  I!lnt■s^  ('.(inipfiisation  ProRram 
Act  (EKOICl'.AI  (,|  21)00  to  .idvise  the 
P:i'sid.Mit,  through  ttie  .Sciretarv  of  HeaUh 
tind  Hiiiiiaii  Sen  i(  cs  (HHS).  on  a  varietv  of 
polic:v  and  tec  hnual  hiw  tions  required  to 
implement  and  eftectncly  manage  Ihf  luivv 
compensation  program.  Key  functions  ot  the 
Board  include  providing  advice  on  ifu' 
development  of  prot)ahihtv  of  caus.ition 
guidelines  which  have  been  promulgated  h\ 
HHS  as  a  final  rule,  advice  on  methods  ot 
d<3se  reconstruction  whic  h  have  also  been 
promulgated  by  HHS  ,is  a  final  rule, 
evaluation  of  the  scientihi  validitv  and 
equality  of  dose  reconstructions  condiu  letl  l)\ 
the  National  Institute  for  Occupational  Safei\ 
and  Health  (NIOSH)  for  cjualified  cancer 
claimants,  and  advice  on  the  addition  of 
classes  of  workers  to  the  Special  Exposure 
Cohort. 

In  December  2000.  the  Presided  delegated 
responsibility  for  funding,  staffing,  and 
operating  the  Board  to  HHS,  which 
subsequently  delegated  this  authority  to  the 
CDC.  NIOSH  implements  this  responsibility 
for  CDC.  The  charter  was  renewed  on  .'\ugust 
3.  2003  and  the  President  has  completed  the 
appointment  of  members  to  the  Board  to 
ensure  a  balanc:ed  representation  on  the 
Board. 

Purpose:  This  board  is  chargtal  with  (a) 
providing  advice  to  the  Secretary.  HHS  on 
the  development  of  guidelines  under 
Executive  Order  13179;  (b)  providoij;  .idv  i<  e 
to  the  Secretary.  HHS  on  the  scientific 
validitv  and  quality  of  dose  reconstruction 
efforts  performed  for  this  Program,  and  (c) 
upon  request  by  the  Secretary.  HHS,  advise 
the  Secretary  on  whether  there  is  a  class  of 
employees  at  any  Department  of  Energy 
facility  who  were  exfiosed  to  radiation  but  tor 
whom  it  is  not  feasible  to  estiiiidte  their 
radiation  dose,  and  on  whether  there  is 
reasonable  iikelihoodlhal  such  radiation 
doses  may  have  endangered  the  health  ot 
members  of  this  class. 

Matters  to  be  Discussed  Agenda  tor  tins 
meeting  will  focus  on  Program  Status  Reports 
from  NIOSH,  Department  of  Labor,  and 
Department  of  Energy;  Research  Issues;  Dose 
Reconstrur  tion  Workgroup  Report;  Scientifu 
Issues  Workgroup  Keport.  and  a  (  losecj 
session  to  disc  uss  liide)ieiidenl  ( lovernment 
Cost  Estimates. 

Agenda  items  are  sub|ei  i  Ui  i  fian)Je  hs 
priorities  dic:tate. 

For  Further  Infonihitii  >n  ( ,i  'iitui  t   Larry 
Elliott,  Exe<  utive  Secretarv    .XBKWH.  NIOSH, 
(;IX:.  4f)7t)  Ooiu.-nbia  Parkw,i\ .  CaiK  innat:. 
Ohio  45226,  teleplnmr  I',  1  )|  533-6825,  fax 
(313) 533-682b 

The  Director,  Man,it;eiiieiii  .•\nal\Ms  .inci 
Services  Office,  has  lie.-n  deley.ited  tfie 
authority  to  sign  Federal  Register  nutn  es 
pertaining  to  announi  emenis  ut  iiieetin^s  and 
other  committee  m.iu.i^eiueni  .u  tivities  for 
both  CEK',  the  Agenc  y  for  Toxic  Suhslanc:es 
and  Disease  Registry. 


Dated;  October  2,  2003. 
Alvin  Hall. 

Director,  Management  Analysis  and  Ser\ices 
Office.  Centers  for  Disease  Control  and 
Prevention 
(FR  Doc.  03-2.5582  Filed  10-8-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Final  Recommendations  for  Protecting 
Human  Health  From  Potential  Adverse 
Effects  of  Exposure  to  Agents  GA 
(Tabun),  GB  (Sarin),  and  VX 

The  National  Center  for 
Environmental  Health  published  a 
document  in  the  September  17,  2003, 
edition  (Volume  68,  Number  180,  Pages 
54460-54462)  of  the  Federal  Register 
entitled  "Final  Recommendations  for 
Protecting  Human  Health  from  Potential 
Adverse  Effects  of  Exposure  to  Agents 
GA  (Tabun).  GB  (Sarin),  and  VX."  A 
printing  error  altered  a  value  in  Table  1. 
The  error  has  since  been  corrected.  The 
document  is  being  republished  in  its 
entirety  for  the  convenience  of  the 
reader. 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Public  Health 
Service.  Department  of  Health  and 
Human  Services. 
ACTION:  Notice  of  final 
recommendations  for  protecting  human 
health  from  potential  adverse  effects  of 
exposure  to  agents  GA,  GB,  and  VX. 


SUMMARY:  Agents  GA.  GB,  and  VX  are 
stored  and  are  in  the  process  of  being 
destroyed  bv  the  Department  of  Defense 
(DoD).  Public  Law  99-145  (50  U.S.C, 
1521)  mandates  that  all  unitary  (self- 
contained)  lethal  chemical  munitions  be 
destroyed.  Public  Law  91-121  and 
Public  Law  91-441  (50  U.S.C  1512) 
mandate  that  the  Department  of  Health 
and  Human  Services  (DHHS)  review 
DoD  plans  for  disposing  of  these 
munitions  and  make  recommendations 
to  protect  public  health. 
EFFECTIVE  DATE:  January  1,  2005.  An 
implementation  period  is  necessary  to 
allow  the  DoD  to  make  program 
adjustments  and  allow  time  for  changes 
to  environmental  permits  as  required, 
FOR  FURTHER  INFORMATION  CONTACT:  Dr, 
Paul  loe.  Acting  Chief,  Chemical 
Demilitarization  Branch,  National 
Center  for  Environmental  Health,  CDC, 
4770  Buford  Highway.  M/S  F-16. 
.Mlanta,  Georgia  30341. 
SUPPLEMENTARY  INFORMATION:  On 
January  8,  2002,  DHHS.  CDC  published 
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proposed  "Airborne  Exposure  Limits  for 
Chemical  Warfare  Agents  GA  (tabun), 
GB  (sarin)  and  VX"  in  the  Federal 
Register  (Vol.  67.  No.  5,  Pages  894-901, 
Tuesday,  January  8,  2002),  seeking 
public  comment.  This  notice  discusses 
major  comments  received,  describes 
decisions  regarding  the  public 
comments,  and  states  the  final 
recommendations.  CDC  received 
comments  from  the  U.S.  Army,  the 
Agency  for  Toxic  Substances  and 
Diseasie  Registry  (ATSDR),  the  CDC's 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  state  of 
Utah,  U.S.  Army  contractors,  and  two 
individuals. 

The  comments  fell  into  the  foUoviring 
general  categories:  assumptions  used  in 
the  risk  assessment,  selection  of 
uncertainty  factors,  determination  of  the 
relative  potency  factor  for  the  VX 
exposure  limits,  and  technical 
feasibility  of  air  monitoring  at  the  lower 
exposure  limits.  The  key  comments 
potentially  impacting  CDC's 
recommendations  are  discussed  below. 

The  U.S.  Army  reconmiended  that 
adjustment  in  the  risk  assessment 
algorithm  for  breathing  rate  be 
eliminated  because  the  critical  endpoint 
in  deriving  the  exposure  limits  is 
miosis,  a  clinical  sign  that  is  recognized 
as  a  local  effect  on  the  muscles  of  the 
iris  of  the  eye.  This  biologic  endpoint  is 
widely  considered  to  be  a  direct  effect 
of  the  nerve  agent  vapor  on  the  surface 
of  the  eye  (not  related  to  breathing  rate). 
Scientists  from  CDC/NIOSH  however, 
indicated  that  the  data  do  not 
completely  rule  out  the  potential 
contribution  of  inhaled  agent  to  the 
miosis  effect.  The  weight  of  the 
scientific  data  appears  to  support  the 
Army's  recommendation  on  this  matter, 
and  CDC  has  decided  to  eliminate  the 
breathing  rate  adjustment.  Eliminating 
the  breathing  rate  adjustment  increases 
the  worker  population  limit  (WPL)  by  a 
factor  of  slightly  more  than  two.  No 
significant  change  in  the  general 
population  limit  (GPL)  would  occiu  by 
eliminating  the  breathing  rate 
adjustment. 

In  the  derivation  of  the  WPL  for  GB, 
CDC/NIOSH  experts  recommended  that 
an  additional  uncertainty  factor  of  three 
be  added  to  accoimt  for  individual 
worker  variability.  Altliough  workers 
are  medically  screened,  the 
recommendation  is  a  reasonable  public 
health  decision.  CDC  therefore  has 
incorporated  the  additional  uncertainty 
factor  of  three  into  the  risk  assessment 
algorithm.  Making  this  adjustment 
lowers  the  exposure  limits  by  a  factor  of 
three.  This  adjustment  and  elimination 
of  the  breathing  rate  factor  suggested 
above  essentially  cancel  each  other. 


In  the  derivation  of  the  VX  exposure 
limits  by  using  relative  potency,  the 
Army  questioned  the  use  of  a  relative 
potency  of  12  with  the  application  of  a 
modification  factor  of  three  for  the 
incomplete  VX  data  set.  The  application 
of  a  relative  potency  of  1 2  with  a 
modifying  factor  of  three  effectively 
resulted  in  a  relative  potency  of  36 
between  the  calculated  exposure  limits 
for  GB  and  VX.  As  discussed  in  the 
January  8,  2002,  Federal  Register 
proposal,  the  relative  potency  factor  of 
12  was  based  on  a  1971  British  study 
that  measured  the  ability  of  VX  to  cause 
90  percent  pupil  constriction  in  rabbits. 
Because  the  critical  effect  in  the  study 
used  to  derive  the  GB  exposure  limit 
was  miosis,  CDC  believes  that  miosis 
was  appropriate  to  use  as  the  health 
effect  in  determining  the  relative 
potency  of  VX.  CDC/NIOSH  experts  and 
the  state  of  Utah  supported  the 
proposed  relative  potency  of  12  with  a 
modifying  factor  of  three.  Therefore. 
CDC  is  retaining  its  relative  potency 
assumptions  for  deriving  the  VX 
exposure  limits. 

As  discussed  in  the  January  8,  2002, 
Federal  Register  proposal,  CDC  adjusted 
the  VX  GPL  because  available  air- 
monitoring  methods  do  not  reliably 
detect  VX  at  the  calculated  value  of  3  x 
10    **  mg/m"*.  In  the  adjustment,  CDC 
assumed  that  potential  exposure  would 
be  identified  and  corrected  within  three 
days,  precluding  chronic  exposure. 
Several  people  who  provided  comments 
pointed  out  that  a  similar  adjustment 
also  could  have  been  made  for  the  GB 
GPL.  CDC  recognizes  that  the 
assumptions  used  to  derive  the  GPLs  for 
GB  and  VX  differ.  Indeed,  this 
adjustment  could  be  applied  to  the  GB 
exposure  limits;  however,  the  air- 
monitoring  technology  is  currently 
functioning  near  the  recommended 
level.  CDC  recommends  no  upward 
adjustment  of  the  GB  exposure  limits; 
this  recommendation  is  consistent  with 
the  accepted  industrial  hygiene  practice 
of  keeping  exposure  to  the  minimum 
practicable  level. 

The  derivation  of  the  VX  exposure 
limits  may  be  biased  low  because  of  the 
inadequate  VX  toxicity  database.  CDC 
believes  that  reliable  air  monitoring  is  a 
crucial  aspect  for  implementing  the 
exposure  limits.  Although  CDC  would 
have  preferred  a  better  toxicity  database 
for  VX,  as  well  as  improved  air- 
monitoring  methods  for  VX,  these  items 
are  not  currently  available. 
Consequently,  CDC  is  not  further 
adjusting  the  final  recommendation  to 
the  GPL  for  VX.  However,  CDC  will 
reevaluate  the  VX  exposure  limits  in  the 
future  if  significant  new  VX  toxicity 
data  are  available  for  setting  exposure 


limits,  new  risk  assessment  evaluation 
methods  are  demonstratsd  superior  to 
methods  used  herein,  or  substantive 
technological  advances  in  air 
monitoring  methods  are  made. 

Army  contractors  and  CDC/NIOSH 
experts  expressed  concerns  about  the 
technical  feasibility  of  meeting  the  new 
exposiu^e  limits.  On  the  basis  of  these 
comments.  CDC  has  adjusted  the  VX 
short-term  exposure  limit  (STEL)  to  1  x 
10    •"'  mg/m'  but  added  the  provision 
that  excursions  to  this  special  VX  STEL 
should  not  occur  more  than  once  per 
day  (in  the  typical  STEL.  four 
excursions  per  day  are  allowed).  A 
lower  STEL  value  would  have  required 
a  longer  response  time  for  near  real-time 
instruments;  the  recommended  STEL  is 
a  result  of  balancing  the  detection 
capabilities  and  response  time.  A 
shorter  instrument  response  time 
associated  with  the  recommended  STEL 
will  minimize  exposures.  This 
adjustment  to  the  VX  STEL  should  not 
affect  worker  health. 

To  account  for  other  technical 
feasibility  concerns,  CDC  recommends 
that  the  GB  and  VX  STEL  be  evaluated 
with  near-real-time  instrumentation, 
whereas  the  GB  and  VX  WPLs  and  GPLs 
may  be  evaluated  with  longer-term 
historical  air  monitoring  methods.  CDC 
further  recommends  that,  in 
implementing  the  WPLs.  STELs  and 
GPLs,  specific  reduction  factors  for 
statistical  assurance  of  action  at  the 
exposure  limits  are  not  needed  because 
of  safety  factors  already  built  into  the 
derivation  of  the  exposure  limit.  This 
recommendation  assumes  that  the 
sampling  and  analytical  methods  are 
measuring  within  ±25%  of  the  true 
concentration  95%  of  the  time.  If  this 
criterion  is  not  met,  an  alarm  level  or 
action  level  below  the  exposure  limit 
may  be  required. 

The  Army  recently  indicated  to  CDC 
that  the  exposure  limits  as  listed  and 
implemented  in  this  announcement  are 
technically  feasible  to  detect  with  the 
instrumentation  and  methods  currently 
in  use.  However,  whether  the  agent 
destruction  sites  can  monitor  at  these 
exposiu'e  limits  and  still  meet  current 
quality  control  standards  has  not  been 
determined.  To  allow  the  Army  to 
implement  program  changes,  regulatory 
adjustments,  and  to  evaluate  quality 
control  issues,  the  final  recommended 
exposure  limits  will  become  effective 
January  1,  2005. 

Final  Recommendations:  CDC 
presents  final  recommendations  for 
airborne  exposure  limits  (AELs)  for  the 
chemical  warfare  agents  GA  (tabun  or 
ethyl  N.N-dimethyl- 
phosphoramidocyanidate.  CAS  77-81- 
6):  GB  (sarin  or  0-isopropyl- 
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m  '  The  WPLs  and  GPLs  values  are 
approximatelv  threefold  lower  than 
levels  previt)uslv  recommended  bv  CDC 
in  19HH   An  immediately-dangerous-to- 
life-or-health  (IDLH)  value  of  0.1  mg/m' 
IS  rectimmended  for  GB. 

Recommended  AELs  for  GA  Although 
not  as  well-studied  as  GB.  GA  is 
believetl  tt)  be  approximately  equal  in 
potency  to  CiB.  Therefore,  CDC 
recommends  the  same  exposure  limits 
for  C;A  as  for  GB. 

Hrcommended  AELs  lor  \'X:  CDC 
ref;ommends  that  the  VX  WPL, 
expressed  as  an  H-hour  TWA.  be 
decreastni  tt)  1  x  ]0    'mg/m'. 
.^tlditionallv.  CDC'  recommends  a  \'X 
STEL  of  1  «  10    "  mg/m  '  An  excursion 
to  th(>  STEL  should  nt)t  t)ccur  more  than 
one  time  per  dav  (ct)mpared  to  four 
times  per  day  for  a  typical  STEL).  The 
recommended  WPL  is  a  factor  of  10 
lower  than  the  (T)C's  198H 
ret  t)mmendatit)n.  CDC]  recommends  that 
the  C;PL  for  \'X  be  decreased  to  b  x  10 
mg/m  '  (a  factor  of  five  lower  than  C^DC's 
198H  ret Dmmendation).  An  IDLH  value 
of  0  003  mg/m  '  is  recommended  for  VX. 
(BCrs  final  recommendations  are 
summarized  in  Table  1  below. 
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Table  1  -  Final  Recommended  Airborne  Exposure 

Limits  (AELs) 
for  GA,  GB,  and  VX 


AXL  (mg/m^) 

Ganaral 

Population 

Limit  (GPL)* 

Workar 

Population 

Limit  (WPL)* 

Short-Tarm 

E]q>osura  Limit 

(STEL) ♦ 

(Workers ; 

ImmacU.at4<ly 

Dangarous  to 

Lifa  or  Haalth 

(IDLH) 

i Workers 

GA,  GB 

1  X  10"' 

3  X  10" 

1  X  1C-* 

0.1 

GA,    GB   -   Previous 
(1988) 

3   X    10" 

I  X    10' 

C.2     (Army) 

VX 

6  X  10"^ 

1  X  10-' 

1  X  :o-"«* 

0.C0  3 

VX   -   Previous 
(1988) 

3   X    10' 

i  X    IQ-^ 

-- 

0 .  02     (Army) 

Averaging  Tiaa 

24  hours 

8  hours 

15  minutes 

£30  minutes 

Monitoring  Mathod 
for  Racoaaandsd 
E]q>osur«  Criteria 

Historical 

monitor*  ** 

Historical 
monitor 

Near-real-t irae 

monitor 

Near-reai-t ime 

monitor 

1 

*  An  additional  reduction  factor  for  statistical  assurance 
_  of  action  at  the  exposure  limit  is  not  needed  because  of 
safety  factors  already  built  into  the  derivation  of  the 
exposure  limit. 

**  VX  STEL  has  been  adjusted  from  4  x  10'*  mg/m^  (up  to  four 
times  per  day)  as  proposed  in  the  Federal  Ragistar 


announcement  to  1  x  10'^  mg/m^  (not  more  than  one  time  per 
day)  based  on  technical  capabilities  of  existing  air- 
monitoring  technologies. 

***  Historical  monitoring  typically  refers  to  long-term 
sampling  and  analytical  methods'.   Air-monitoring  results 
from  historical  methods  are  not  known  until  laboratory 
analyses  are  complete. 


BILLING  CODE  4163-18-C 

CDC  does  not  specifically  recommend 
the  use  of  these  AELs  for  uses  other  than 
transportation,  worker  protection  during 
the  destruction  process,  or  general 
population  protection.  For  example,  the 
8-hour  WPL  historically  has  been  used 
for  the  Army-designated  3X 
decontamination,  surveillance  activities 
of  leaking  containers  in  storage,  and 
charcoal  unit  mid-beds.  CDC  did  not 
evaluate  the  applicability  of  the  WPLs 
for  these  activities;  the  specific 
technical  and  safety  requirements  for 
each  activity  need  to  be  considered 
individually. 


This  announcement  does  not  address 
the  allowable  stack  concentration  (ASC). 
The  ASC  is  a  ceiling  value  that  serves 
as  a  destruction  process  source  emission 
limit  and  not  as  a  health  standard.  It 
typically  is  used  for  monitoring  the 
furnace  ducts  and  final  exhaust  stack, 
providing  an  early  indication  of  an 
upset  condition.  Modeling  of  worst-case 
credible  events  and  conditions  at  each 
installation  should  confirm  that  the 
WPL  is  not  exceeded  on-site  or  that  the 
GPL  is  not  exceeded  at  the  installation 
boundary  as  a  consequence  of  a  release 
at  or  below  the  ASC. 


The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  CDC  and 
ATSDR. 

Dated:  October  3.  2003. 
,\lvin  Hall, 

Director.  Management  Analysis  and  Senices 

Office.  Centers  for  Disease  Control  and 

Prevention. 

|FR  Doc.  03-25583  Filed  10-8-03;  8:45  amj 

BILLING  CODE  4163-18-P 


Fnderal  Renster/Vnl.   fiR    Nn     IQfi/Thur.sflav    Drtribpr  Q     700'^ /Mntirpc 


?i«.1.«i.^ 


58352 


Federal  Register/Vol.  68.  No.  196 /Thursday.  October  9,  2003/Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

President's  Committee  for  People  With 
Intellectual  Disabilities  (PCPID):  Notice 
of  Meeting 

AGENCY:  President's  Committft'  for 
People  With  Intellectual  Disabilities 
(PCPIU),  HHS. 
ACTiON:  Notice  of  meeting. 

DATES:  Thursday.  October  16,  from  8:30 
a.m.  to  1:30  p.m.  The  full  Committee 
meeting  of  the  President's  CommittPf 
for  People  with  Intellectual  Disabilities 
will  be  open  to  the  public  on  Thursday. 
October  16.  from  8:30  a.m.  to  1:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Aerospace  Center  Buildint^. 
Aerospace  Auditorium,  bth  Floor  East. 
370  L'Enfant  Promenade.  SVV  . 
Washington.  DC  20447   Individuals 
with  disabilities  who  need  special 
accommodations  in  order  to  attend  and 
participate  in  the  meeting  [i.e. 
interpreting  services,  assistive  listening 
devices,  materials  in  alternative  format) 
should  notify  Executive  Director.  Sallv 
Atwater.  at  202-bl9-OH34  no  later  than 
October  1.  2003  Effort  will  be  made  to 
meet  special  requests  received  after  that 
date,  but  availability  of  special  need-^ 
accommodations  to  respond  to  these 
requests  cannot  be  guaranteed.  ,-\|| 
meeting  sites  are  barrier  free. 

Agenda  The  Committee  plans  to 
discuss  critical  issues  relating  to 
individuals  with  intellectual  disabilities 
c:oncerning  education  and  transition. 
family  services  and  support,  public 
awareness,  employment  and  assistive 
technology  and  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Atwater.  Executive  Director. 
President's  Committee  for  People  with 
Intellectual  Disabilities,  Aerospace 
Center  Building.  Suite  701.  370  L'Enfant 
Promenade.  SW..  Washington.  DC 
20447 .  Telephone— ( 202 )  H 1 9-0634 , 
Fax— (202)  205-9519.  E-mail— 
satwater&acf.hhs.gov 

SUPPLEMENTARY  INFORMATION:  The 
PCPID  acts  in  an  advisorv  capacitv  to 
the  President  and  the  Secretarv  of  the 
U.S.  Department  of  Health  and  Human 
Services  on  a  broad  range  of  topics 
relating  to  programs,  services,  and 
supports  for  persons  with  intellectual 
disabilities.  The  Committet*.  bv 
Executive  Order,  is  responsible  for 
evaluating  the  adequacv  of  current 
practices  in  programs,  services  and 
supports  for  persons  with  intellectual 
disabilities,  and  for  reviewing  legislative 


proposals  that  impact  the  quality  of  life 
that  is  experienced  by  citizens  with 
intellectual  disabilities  and  their 
families. 

Dated:  September  25,  2003. 
Sally  Atwater, 

t.\c{  i;(;vr  Dirt'cUn,  President's  C.oiumittt'v  jor 
People  with  Intellectual  Disabilities. 
IFK  Ddi     01-255,^9  Filed  10-8-03.  8  4.t  ami 
BILLING  COOe  41 84-01 -M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  1995N-0071] 

Amirul  Islam;  Grant  of  Special 
Termination;  Final  Order  Terminating 
Debarment 

AGENCY:  Food  and  Drug  Administration, 

HHS 

ACTION:  \otice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  the  Federal  Food,  Drug,  and 
('n^inetu   .\i  t  (the  act)  granting  special 
termination  of  the  debarment  of  Amirul 
Islam.  P'D.A  bases  this  order  on  a  finding 
that  Mr.  Islam  provided  substantial 
<issistan(::e  in  the  investigations  or 
prosecutions  of  offenses  relating  to  a 
rn<itter  under  PTlA's  jurisdiction  and 
that  spec  lal  termination  of  Mr  Islam's 
(iebarineiit  ser\es  the  interest  of  justice 
and  does  not  threaten  the  integrity'of 
the  drug  approval  process. 
DATES:  This  order  is  effective  October  9, 
2003 

ADDRESSES:  (Comments  should  reference 
Docket  N<i    1995.\-()071  and  be  sent  to 
the  Division  of  Dockets  Managemtmt 
(HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane.  rm. 
lOf.l,  Ro(  kville.  MD  20H52. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  K.  Mueller.  Center  for  Drug 
E\<iluation  and  Research  (HP"D-7).  Food 
and  Drug  .Xdniinistration.  5()()0  Fishers 
Lane.  Rockville.  MD  20857,  301-594- 
2041 

SUPPLEMENTARY  INFORMATION:  In  a 
Federal  Register  notice  dated  August 

27.  1997  (62  FR  45423).  .•Xmirul  Islam, 
the  former  vite  president  ot  ttH:hnit:al 
services  for  Halse\  Drug  C^o.  Inc. 
(Halsey).  and  supervisor  of  Halsey's 
Qualitv  Control  Laboratory,  was 
pernianentlv  debarred  from  providing 
services  in  an\  capacity  to  a  persim  with 
an  approved  or  pending  drug  product 
application  under  sections  306(c)(1)(B) 
and  ((:)(2)(A)(ii)  of  the  act  (21  U.S.C. 
335a(c)(l)(B)and  (i:)(2)(A)(ii)  and 
section  201  (dd)  of  the  act  (21  U.S.C. 


321(dd))),  The  debarment  was  based  on 
FDA's  finding  that  Mr.  Islam  was 
convicted  of  a  felony  under  Federal  law 
for  conduct  relating  to  the  development 
or  approval  of  any  drug  product,  or 
otherwise  relating  to  the  regulation  of  a 
drug  product  (21  U.S.C.  335a(a)(2)).  On 
December  12,  1997,  Mr.  Islam  applied 
for  special  termination  of  debarment 
under  section  306(d)(4)(a)  of  the  act,  as 
amended  by  the  Generic  Drug 
Enforcement  Act  (GDEA). 

Under  section  306(d)(4)(C)  and  (D)  of 
the  act,  FDA  may  limit  the  period  of 
debarment  of  a  permanently  debarred 
individual  if  the  agency  finds  that:  (1) 
The  debarred  individual  has  provided 
substantial  assistance  in  the 
investigation  or  prosecution  of  offenses 
described  in  section  306(a)  or  (b)  of  the 
act  or  relating  to  a  matter  under  FDA's 
jurisdiction,  (2)  termination  of  the 
debarment  serves  the  interest  of  justice, 
and  (3)  termination  of  the  debarment 
does  not  threaten  the  integrity  of  the 
drug  approval  process.  Special 
termination  of  debarment  is 
discretionary  with  FDA. 

FDA  considers  a  determination  by  the 
Department  of  Justice  concerning  the 
substantial  assistance  of  a  debarred 
individual  conclusive  in  most  cases.  Mr. 
Islam  cooperated  with  the  Department 
of  lustice  investigations  and 
prosecutions  of  others,  as  substantiated 
by  the  letters  submitted  to  the  agency  by 
the  Assistant  U.S.  Attorney  who 
prosecuted  Mr.  Islam's  case. 
Accordingly,  FDA  finds  that  Mr.  Islam 
provided  substantial  assistance  as 
required  by  section  306(d)(4)(C)  of  the 
act. 

The  additional  requisite  showings 
that  termination  of  debarment  serves  the 
interest  of  justice  and  poses  no  threat  to 
the  integrity  of  the  drug  approval 
process  are  difficult  standards  to  satisfy, 
in  determining  whether  these  have  been 
met,  the  agency  weighs  the  significance 
of  all  favorable  and  unfavorable  factors 
in  light  of  the  remedial,  public  health- 
related  purposes  underlying  debarment. 
Termination  of  debarment  will  not  be 
granted  unless,  weighing  all  favorable 
and  unfavorable  information,  there  is  a 
high  level  of  assurance  that  the  conduct 
that  formed  the  basis  for  the  debarment 
has  not  recurred  and  will  not  recur,  and 
that  the  individual  will  not  otherwise 
pose  a  threat  to  the  integrity  of  the  drug 
approval  proc:ess. 

The  evidence  presented  to  FDA  in 
support  of  termination  shows  that  Mr. 
Islam  was  convicted  for  a  first  offense, 
that  he  has  no  prior  or  subsequent 
convictions  for  conduct  described  under 
the  GDEA  and  has  committed  no  other 
wrongful  acts  affecting  the  drug 
approval  process,  and  that  his  character 
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and  scientific  ability  are  highly  regarded 
by  his  professional  peers.  The  evidence 
presented  supports  the  conclusion  thqt 
the  conduct  upon  which  Mr.  Islam's 
debarment  was  based  is  luilikely  to 
recur.  For  these  reasons,  the  agency 
finds  that  termination  of  Mr.  Islam's 
debarment  serves  the  interest  of  justice 
and  will  not  pose  a  threat  to  the 
integrity  of  the  drug  approval  process. 
FDA  s  analysis  in  reaching  this 
conclusion  is  contained  in  the  docket. 

Under  section  306{d){4)(D)(ii)  of  the 
act,  the  period  of  debarment  of  an 
individual  who  qualifies  for  special 
termination  may  be  limited  to  less  than 
permanent  but  to  no  less  than  1  year. 
Mr.  Islam's  period  of  debarment  has 
lasted  more  than  1  year.  Accordingly, 
the  Associate  Commissioner  for 
Regulatory  Affairs,  under  section 
306(d)(4)  of  the  act  and  under  authoritv 
delegated  to  him  (21  CFR  5.20),  finds  ' 
that  Amirul  Islam's  application  for 
special  termination  of  debarment  should 
be  granted,  and  that  the  period  of 
debarment  should  terminate 
immediately,  thereby  allowing  him  to 
provide  services  in  any  capacity  to  a 
person  with  an  approved  or  pending 
drug  product  application.  The  Associate 
Commissioner  for  Regulatory  Affairs 
further  finds  that  because  Mr.  Islam  has 
waived  his  right  to  a  hearing,  and  the 
agency  is  granting  Mr.  Islam's 
application,  an  informal  hearing  under 
section  306(d)(4)(C)  of  the  act  is 
unnecessary. 

As  a  result  of  the  foregoing  findings, 
Amirul  Islam's  debarment  is  terminated 
effective  October  9.  2003  (21  U.S.C. 
33,5a(d)(4)(C)  and  (d)(4)(D)). 

DiHpd:  October  1.  200.3. 
|ohn  Marzilli, 

Acting  Asaociate  Commissioner  for 
Rrgtilatoix  Affairs. 
|FR  D()( .  0,3-25.594  Filed  10-8-03:  8:45  am| 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Transportation  Security  Administration 

Reports,  Forms,  and  Recordlceeping 
Requirements:  Agency  Information 
Collection  Activity  Under  0MB  Review; 
Transportation  Worker  Identification 
Credential  (TWIC);  Satisfaction  and 
Effectiveness  Measurement  Data 
Collection  Instruments 

agency:  Transportation  Security 
Administration  (TSA).  DHS. 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  that 
TSA  has  forwarded  the  Information 


Collection  Request  (ICR)  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  clearance 
under  the  Paperwork  Reduction  Act. 
The  ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden.  TSA  published  a  Federal 
Register  notice,  with  a  60-day  comment 
period  soliciting  comments,  of  the 
following  collection  of  information  on 
June  24,  2003,  68  FR  37510. 
DATES:  Send  your  comments  by 
November  10,  2003.  A  comment  to  OMB 
is  most  effective  if  OMB  receives  it 
within  30  days  of  publication. 
ADDRESSES:  Comments  may  be  faxed  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  DHS-TSA  Desk 
Officer,  at  (202)  395-5806. 
FOR  FURTHER  INFORMATION  CONTACT: 
Conrad  Huygen,  Office  of  Information 
Management  Programs,  TSA  HQ.  West 
Tower,  Floor  4,  TSA-17,  601  South  12th 
Street,  Arlington,  VA  22202-4220; 
telephone  (571)  227-1954:  facsimile 
(571)227-2912. 
SUPPLEMENTARY  INFORMATION: 

Transportation  Security  Administration 
(TSA) 

Title:  Transportation  Worker 
Identification  Credential;  Satisfaction 
and  Effectiveness  Measurement  Data 
Collection  Instruments. 

Type  of  Request:  New  collection. 

OMB  Control  Number:  Not  yet 
assigned. 

Formsfsj:  Transportation  Worker 
Survey;  Port  Security  Inter\'iew  Guide. 

Affected  Public:  Transportation 
Workers;  Lead  Stakeholders. 

Abstract:  TSA  intends  to  evaluate  and 
test  certain  technologies  and  business 
processes  in  the  Technology  Evaluation 
and  Prototype  Phases  of  the  pilot  project 
to  fully  develop  the  Transportation 
Worker  Identification  Credential 
(TWIC).  TSA  will  gather  demographic 
information  required  to  issue 
credentials  to  a  select  group  of 
transportation  workers  and  then 
administer  two  instruments  to  collect 
data  on  the  effectiveness  of  the  TWIC 
credential.  The  first  instrument  will  be 
a  survey  of  a  small  representative 
percent  of  the  TWIC  users  and  the 
second  instrument  will  be  inter\'ie\vs 
conducted  with  the  lead  stakeholder  at 
each  site  participating  in  the 
Technology  Evaluation  an<l  Prototype 
Phases.  Surveys  and  interviews  will  be 
voluntary  and  anonymous. 

Number  of  Respondents:  30.780. 

Estimated  Annual  Burden  Hours: 
5,195. 

TSA  is  soliciting  comments  to — 

(1)  Evaluate  whether  the  proposed 
information  requirement  is  necessary  for 


the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracv  of  the 
agency's  estimate  of  the  burden: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Ksiipci  in  .^rliIlgton.  Virginia,  on  October  3, 
200.J. 

Susan  T.  Tracey, 

Deputy  Chief  Administrative  Officer. 

|FR  Doc  03-255R2  Filed  10-8-03:  8:45  ami 

BILLiriG  CODE  4910-62-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4820-N-40] 

Notice  of  Proposed  Information 
Collection:  Comment  Request;  Rental 
Schedule — Low  Rent  Housing 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HI JD. 
action:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  or  the 
subject  proposal. 

DATES:  Comments  Due  Date:  December 
8.  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Oimments  should  refer  to 
the  proposal  h\  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
SW.,  L'Enfant  Plaza  Building,  Room 
8003.  Washington.  DC  20410,  or 
\\'avne_EddinsQ  hud  .gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  [.  Miller.  Director,  Office  of 
Multifamily  Asset  Management. 
Department  of  Housing  and  Urban 
Development.  451  7th  Street.  SW.. 
Washington,  DC:  20410,  telephone  (202) 
708-3730  (this  is  not  a  toll  free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 
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SUPPLEMENTARY  INFORMATION:  The 

Depdrtrnt-nt  is  submittini;  the  prnpiiscd 
information  collection  to  OMB  for 
rp\  lew.  ds  required  by  the  F^aperwork 
RediK  tion  Art  of  1995  (44  U.S.C. 
chapter  35,  ds  aniencJed) 

Tnis  notice  is  soliciting  comments 
from  members  nf  the  puhlu  and  affected 
agencies  concerning  the  propused 
collecti(m  of  information  to:  (1)  Evalu>'.te 
whether  the  proposed  collection  is 
necessary  for  the  proper  performani  e  of 
the  func:tions  of  the  agenc  \ .  including 
whether  the  informatntn  will  ha\e 
practical  utility:  12)  Evaluate  the 
accuracy  of  the  agenc\  \  estimate  of  the 
burden  of  the  proposed  <  ollection  of 
information;  (3)  Enhanc:e  the  equality, 
utility,  and  clarity  of  the  information  to 
b)e  collected:  and  14)  Mmimize  the 
burden  of  the  collection  of  information 
im  those  who  are  to  r^-spond;  including 
the  use  of  appropriate  automated 
collec:ti(m  techniiiue>  or  other  foims  of 
information  technologv    ►•  o  .  permittmg 
elec:tronic:  submissum  of  responses 

This  Notice  also  lists  the  following 
information; 

Titir  of  Prnposal:  Rental  Schedule — 
Low  Rent  Housing. 

OMB  (lontrol  Number,  if  applicable: 
2502-^)012. 

Description  of  the  need  for  the 
mformiition  and  prnpnsfH  use  This 
information  is  necessary  for  HUU  to 
ensure  that  tenant  rents  are  approved  in 
ac:cordance  with  Hl'D  administrative 
procedures   Froiect  owner>  utilize  form 
HL'D-92458  when  requesting  an 
adjustment  to  project  rents  due  to 
anticipated  or  unavoidable  increases  in 
operating  i;osts 

Aof'ncv  torn)  nuinbfrs.  i!  apphcablv: 
HUD-92458. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response  The  estimated 
number  of  respondents  i>  U). ()()() 
generating  approximatelx  Ib.UOO  annual 
responses,  the  frequency  of  response  is 
on  occasion;  the  estimated  time  needed 
to  prepare  the  response  is  20  minute^. 
and  the  estimated  total  number  of 
annual  burden  hours  is  5,2HO 

Status  ot  the  proposed  information 
collection  Extension  of  a  i  urrentlv 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  144.T.  44  U.S.C,  chapter  35.  as  amended. 

Dated   ()(  tnber  1,  2003. 
Sean  G.  Cassidy, 

General  Deputy  Assistant  Secretary  for 
Housing-Deputy  Federal  Housing 

(.'omm/s-s/oner 

jFK  Do(    (1  i-25=.e)l  Filed  10-8-03:  8:45  am) 

BILLING  CODE  4210-77-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  Species  Recovery  Permit 
Applications 

agency:  Fisli  and  VVildlite  .Service, 
hiterior 

ACTION:  .Notice  of  receipt  of  permit 
applications. 

SUMMARY:  The  following  applicants  have 
applied  tor  a  s(  lentitic  researcli  permit 
to  conduct  certain  .ictivities  with 

endangered  spec  les  pursuant  to  section 
10(a)(  1  }(A]  of  the  Endangered  .Species 
ActdHU.SC  1531  pf.sey.).  The  L'.S.  Fish 
and  Wildlife  .Seryic:e  ("we")  solic:its 
review  and  comment  from  local.  State, 
and  Feder.il  agencies,  and  the  public  on 
the  tolloVMilg  permit  reipiests, 

DATES:  (ioiiiments  on  these  permit 
applications  must  be  received  on  or 
befcjre  Novemlier  10.  2003  to  r«H:eive  our 
consideration 

ADDRESSES:  Written  data  or  comments 
shouUi  be  Nubinitted  to  the  I 'S,  Fish 
anil  Wildlitf  Service,  (ihief.  Endangered 
Species.  Ecological  Services.  911  NE. 
nth  Avenue.  Portland.  Oregon  97232- 
41H1  (fax:  503-23 l-fi243).  Please  refer 
to  the  respec  tive  permit  number  for  each 
application  when  submitting  comments. 
All  c:omments  received,  inclucling 
names  and  addresses,  will  bec:ome  part 
of  the  idfii  lal  aiJiiiinistrative  rec:ord  and 
may  be  made  available  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 

IJoc.uments  and  othtT  information 
submitted  with  thi'se  applications  are 
a\  lilabh'  ft II  re\  iew.  subject  to  the 
rei|uiremeiits  ot  the  Privacv  Act  and 
Freedom  ot  Information  Ac  t.  by  anv 
part\  wtio  Niibmifs  a  written  request  for 
a  cop\  ot  siK  ti  do(  unients  within  30 
days  (d  the  date  of  publication  of  this 
notic:e  to  the  address  above  (telephone: 
503-231-2063).  Please  ref(!r  to  the; 
res[)ec  tive  [lermit  numbc^r  for  eac:h 
.ipfdic  ation  when  requesting  copies  of 
do(  uiiieiits 

SUPPLEMENTARY  INFORMATION: 

Permit  No.  TE-075898 

Applicant:  Sue  Orlolf.  S.in  Rafael, 
r'.iliforni.i 

The  a[)plu:ant  requests  a  permit  to 
take  (harass  by  survey,  capture,  handle, 
and  rele.ise)  the  .Sonoma  ('ountv  distinc:t 
population  segment  id  the  ( California 
tiger  salamander  [Ambystonia 
californiense]  in  conjunction  with 
surveys  in  Sonoma  (iountv .  (California, 
for  the  [uirpose  of  enhancing  its 
survival. 


Permit  No.  TE-076322 

Applicant:  Kimberly  Toal,  La  Crescenta, 

California. 

The  applicant  requests  a  permit  to 
take  (capture,  handle,  and  release)  the 
Stephen's  kangaroo  rat  [Dipodomys 
stephensii)  in  conjunction  with  surveys 
in  Riverside.  San  Bernardino,  and  San 
Diego  Counties.  California,  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  TE-076257 

Applicant:  San  Luis  Obispo  Public 
Works  Department.  San  Luis  Obispo, 
California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  Morro 
shoulderband  snail  [Helminthoglypta 
walkeriana]  in  conjunction  with  surveys 
throughout  the  range  of  the  species  in 
(California  for  the  purpose  of  enhancing 
its  survival. 

Permit  No.  TE-076768 

.Applicant:  Lisa  .Schicker.  Los  Osos, 

(California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  Morro 
shouldcTband  snail  (Helminthoglypta 
walkeriana)  in  conjunction  with  surveys 
throughout  the  range  of  the  species  in 
California  for  the  purpose  of  enhancing 
its  survival. 

Permit  No.  TE-003483 

.Applicant:  U.S.  Geological  Survey, 
Biological  Resources  Division.  Hawaii 
National  Park.  Hawaii. 
The  permittee  requests  an  amendment 
to  take  (translocate)  the  Laysan  duck 
[Anas  laysanensis)  in  conjunction  with 
translocation  activities  and  scientific 
research  from  Laysan  to  Midway  Atoll. 
Hawaiian  Islands,  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  TE-006333 

.4pp//(finf:  Oregon  State  University. 

Department  of  Fish  and  Wildlife. 

Corvallis.  CJregon. 

The  permittee  requests  an  amendment 
to  take  (collect  larvae)  the  Borax  Lake 
c:hub  [Gila  boraxobius]  in  conjunction 
with  research  in  Harney  County. 
Oregon,  for  the  purpose  of  enhancing  its 
survival. 

Permit  No.  TE-077053 

Applicant:  Jeffrey  Manning.  Fallbrook. 

California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  southwestern 
willow  flycatcher  (Empidonax  trailii 
e.xtimus)  in  conjunction  with  surveys  in 
Los  Angeles.  Orange.  Riverside.  San 
Diego.  .San  Bernardino,  and  Imperial 
(Counties.  (California,  for  the  purpose  of 
enhancing  its  survival. 
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Permit  No.  TE-050450 

Applicant:  Lisa  Allen,  Dana  Point, 
California. 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey  and  collect  and 
sacrifice]  the  Conservancy  fairy  shrimp 
[Branchinecta  conservatio),  the 
longhorn  fairy  shrimp  [Branchinecta 
longiantenna),  the  Riverside  fairy 
shrimp  [Streptocephalus  wootoiji),  the 
San  Diego  fairy  shrimp  (Branchinecta 
sandiegonensis),  and  the  vernal  pool 
tadpole  shrimp  (Lepidurus  packardi)  in 
conjunction  with  surveys  throughout 
the  range  of  each  species  in  California 
for  the  purpose  of  enhancing  their 
survival. 

Permit  No.  TE-074658 

Applicant:  Cecilia  Meyer  Lovell,  San 
Diego,  California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey  and  collect  and 
sacrifice)  the  Conservancy  fairy  shrimp 
[Branchinecta  conservatio),  the 
longhorn  fairy  shrimp  [Branchinecta 
longiantenna),  the  Riverside  fairy 
shrimp  [Streptocephalus  wootoni),  the 
San  Diego  fairy  shrimp  [Branchinecta 
sandiegonensis),  and  the  vernal  pool 
tadpole  shrimp  [Lepidurus  packardi)  in 
conjunction  with  surveys  throughout 
the  range  of  each  species  in  California 
for  the  purpose  of  enhancing  their 
survival. 

Permit  No.  TE-077388 

Applicant:  Oregon  Zoo,  Portland, 
Oregon. 

The  applicant  requests  a  permit  to 
take  (captive  breed)  the  California 
condor  [Gymnogyps  califomianus)  in 
conjunction  with  a  recovery  program  for 
the  species  in  Multnomah  Coimty, 
Oregon,  for  the  purpose  of  enhancing  its 
survival. 

Permit  No.  TE-077392 

Applicant:  Peter  Waldburger,  Los  Osos, 
California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  Morro 
shoulderband  snail  [Helminthoglypta 
walkeriana)  in  conjunction  with  surveys 
throughout  the  range  of  the  species  in 
California  for  the  purpose  of  enhancing 
its  survival. 

We  solicit  public  review  and 
comment  on  each  of  these  recovery 
permit  applications. 

Dated:  October  2,  200,3. 
David  ).  Wesley, 

Deputy  Regional  Director.  Region  1,  U.S.  Fish 

and  Wildlife  Service. 

|FR  Dor.  03-25580  Filed  10-8-03;  8:45  am] 

BILLING  CODE  4310-55-i> 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Re-Opening  of  the  Comment  Period  for 
the  Draft  Recovery  Plan  for  the  Sierra 
Nevada  Bighorn  Sheep 

agency:  U.S.  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  re-opening  of  public 

comment  period. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service,  announce  a  re-opening 
of  the  comment  period  for  public  review 
of  the  Draft  Recover^'  Plan  for  the  Sierra 
Nevada  Bighorn  Sheep  [Ovis  canadensis 
califomiana)  for  an  additional  60  days. 
The  original  comment  period  closed  on 
September  29,  2003.  We  are  re-opening 
the  comment  period  in  response  to 
specific  requests  from  the  Natural 
Resources  Defense  Council  and  the 
Sierra  Nevada  Bighorn  Sheep 
Foundation  to  allow  additional  time  for 
public  review  of  this  draft  recovery 
plan.  This  draft  recovery  plan  includes 
recovery  criteria  and  measures  for  the 
Sierra  Nevada  bighorn  sheep. 
DATES:  Comments  on  the  draft  recover^' 
plan  must  be  received  on  or  before 
Decembers,  2003. 

ADDRESSES:  Copies  of  the  draft  recovery 
plan  are  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  following  location:  U.S. 
Fish  and  Wildlife  Service,  Ventura  Fish 
and  Wildlife  Office,  2493  Portola  Road, 
Suite  B,  Ventura,  California  93003 
(telephone  805-644-1766).  Requests  for 
copies  of  the  draft  recovery  plan  and 
written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  the  Field  Super\'isor  at  the  above 
address.  An  electronic  copy  of  this  draft 
recovery  plan  is  also  available  at  http:/ 
/www.rl  .fws.gov/ecoservices/ 
en  dangered/recovery/defa  ult.htm. 
FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Benz,  Fish  and  Wildlife  Biologist,  at  the 
above  address. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  30,  2003,  we  published  a 
Notice  of  Availability  of  the  Draft 
Recovery  Plan  for  the  Sierra  Nevada 
Bighorn  Sheep,  opening  a  60-day  public 
comment  period  that  is  scheduled  to 
end  on  September  29,  2003.  We  have 
received  requests  from  the  Natural 
Resources  Defense  Council,  the 
Wilderness  Society,  and  the  Sierra 
Nevada  Bighorn  Sheep  Foundation  to 
extend  the  comment  period  so  that  they 
might  more  thoroughly  review  the  plan. 
Based  on  these  requests,  we  determined 
to  re-open  the  comment  period  for 


public  review  of  this  draft  recovery 
plan. 

Recover^'  of  endangered  or  threatened 
animals  and  plants  is  a  primary  goal  of 
our  endangered  species  program  and  the 
Endangered  Species  Act  (Act)  (16  U.S.C. 
1531  et  seq.).  Recovery  means 
improvement  of  the  status  of  listed 
species  to  the  point  at  which  listing  is 
no  longer  appropriate  under  the  criteria 
set  out  in  section  4(a)(1)  of  the  Act. 
Recovery-  plans  describe  actions 
considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  downlisting  or  delisting 
listed  species,  and  estimate  time  and 
cost  for  implementing  the  measures 
needed  for  recovery. 

The  Act  requires  the  development  of 
recoven,'  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  requires  that 
public  notice  and  an  opportunity  for 
public  review  and  comment  be  provided 
during  recovery'  plan  development.  We 
will  consider  all  information  presented 
during  the  public  comment  period  prior 
to  approval  of  each  new  or  revised 
recovery  plan.  Substantive  technical 
comments  may  result  in  changes  to  the 
plan.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plan,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  into 
account  during  the  course  of 
implementing  recover}'  actions. 

This  draft  recovery  plan  was 
developed  by  the  Sierra  Nevada  Bighorn 
Sheep  Recover}'  Team.  We  coordinated 
with  the  California  Department  of  Fish 
and  Game,  and  a  team  of  stakeholders, 
which  included  ranchers,  landowners 
and  managers,  agency  representatives, 
and  non-government  organizations. 

The  population  of  bighorn  sheep  in 
the  Sierra  Nevada  of  California  was 
listed  as  an  endangered  species  on 
January  3,  2000,  (65  FR  20)  following 
emergency  listing  on  April  20.  1999,  (64 
FR  19300).  At  the  time  of  listing,  the 
bighorn  sheep  population  was  very 
small,  with  only  about  125  adults 
known  to  exist  among  5  geographic 
areas,  with  little  probability  of 
interchange  among  those  areas.  The 
bighorn  sheep  is  threatened  primarily 
bv  transmission  of  disease  from 
domestic  sheep  and  goats,  and 
predation  by  mountain  lions.  Key 
elements  for  immediate  action  are:  (1) 
Predator  management:  (2)  augmentation 
of  small  herds  with  sheep  from  larger 
ones:  and  (3)  elimination  of  the  threat  of 
a  pneumonia  epizootic  resulting  from 
contact  with  domestic  sheep  or  goats. 
.Actions  needed  to  recover  the  bighorn 
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sheep  include:  (1)  Protection  of  bighorn 
sheep  habitat;  (2)  increase  populdtion 
growth  by  enhancing  survivorship  and 
reproductive  output  of  bighorn  shf'ep, 

(3)  increase  the  numbers  of  herds,  and 
thereby  the  number  of  bighorn  sheep; 

(4)  develop  and  implement  a  genetic 
management  plan  to  mamtam  gt-netic 
diversity;  (5)  monitor  status  and  trends 
of  bighorn  sheep  herds  and  their  habitat; 
(6)  research;  and  (7)  providing 
information  to  the  publu 

Public  Comments  Solicited 

We  solicit  written  comments  on  thf 
draft  recovery  plan  described   .Ml 
comments  received  bv  tht-  date  specified 
above  will  be  considert'd  in  developing 
a  final  recovery  plan. 

Authority:  The  authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species  Act, 
16  11.S.C   1533(0. 

Dated:  September  24,  2003. 
Steve  Thompson, 

Kfanager.  Caiifarnia/Nevada  Operations 
Office.  Region  1.  US.  Fish  and  Wildlife 
Service 

[FR  Doc  03-25576  Filed  10-8-03;  8:45  am) 

BILUNG  COO€  MIO-SS-P 

DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Aquatic  Nuisance  Species  Tasl(  Force 
li/leeting 

AGENCY:  Fish  and  Wildlife  Service, 

Interior 

ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  .\quatir  Nuisance 
Species  lANS)  Task  Fore  e  The  nu'etiiit; 
topics  are  identified  in  th^ 
SUPPLEMENTARY  INFORMATION  section 
DATES:  The  Aquatic  Nuisance  .Species 
Task  Force  will  meet  from  8  a.m.  to  ,5:J0 
p.m.  on  Tuesday.  November  4.  and  from 
8  a.m.  to  5  p  m.  on  Wednesday, 
November  5.  200.) 
ADDRESSES:  The  ANS  Task  Force 
meeting  will  be  held  at  the  Holiday  Inn. 
4610  North  Fairfax  Drive,  Arlington, 
Virginia  22203   Phone  7()3-243-'}80n 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Gross,  E.xecutive  ,Set:retarv, 
Aquatic  Nuisance  Spet:ie>  Task  Fort.e,  at 
703-358-2308,  or  by  e-mail,  at 
sharon_gross^fws  gov 

SUPPLEMENTARY  INFORMATION:  F'ursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  .\ct  (5  I'.S  CI  App. 
I),  this  notice  announces  a  meeting  of 
the  Aquatic  Nuisance  Species  Task 
Force.  The  Task  Force  was  established 
by  the  Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  .\ct  of  1990 


Topics  to  be  covered  during  the  ANS 
Task  Force  meeting  include:  an  update 
of  activities  from  each  of  the  Task 
Force's  region.il  panels;  st.jtus  and 
updatt's  from  sevf>ral  other  Task  Force 
committees  ,uid  working  groups 
including  the  Prevention  Committee. 
tilt'  .-Xsian  Car[)  working  grou[).  and  the 
Nf'w  Zealand  mud  snail  working  group, 
review  of  .State  ANS  Management  Plans 
from  Hawaii.  Indiana  and  Wisconsin;  an 
ufxiate  tin  balla.-it  w.iter  management 
.i(  tivities;  an  updatt-  on  the  activities  of 
the  Nation.il  Invasive  .Spei;ies  (Council;  a 
discussion  on  the  National  Aquatic 
Invasive  S[)tM;ies  .-\(  t,  and  other  t(jpics. 

Minutes  nf  thf  meeting  will  be 
maintained  by  the  Kxecutive  Secretary, 
Aquatic  Nuisance  Speties  Task  Force, 
Suite  810,  4401  North  Fairfa.x  Drive, 
.^.rlintiton.  \'irgini<i  222():l-lfi22.  and 
will  he  available  for  public  inspection 
during  regular  business  hours,  .Monday 
through  Friday 

DritHii   Octciber  2,  2003. 
Mamie  Parlter, 

Co-chair.  Aquatic  Nuisance  Species  Task 
Force,  Assistant  Director — Fisheries  and 
Habitat  Conservation. 
IFRDoc    03-2504:' Fil... I  10   8-03.  8  45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NM-070-03-1 61 0-OR] 

Notice  of  Availability  of  the  Record  of 
Decision  for  Proposed  Farmington 
Resource  Management  Plan  Revision 
and  Environmental  Impact  Statement 

AGENCY:  Hurt'.iu  nt  Land  Management, 
New  Mt'xii  o  Statf  Offii  e,  Interior. 
ACTION:  Notice  of  availability. 


SUMMARY:  In  ai  cordance  with  the 
FH(ifral  l,and  I'nlu  v  and  Management 
.\ct  .iiid  the  National  Fnvironmental 
Policy  .A(  t,  the  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  the  Ret.ord  of  Decision 
(ROD)  for  the  Proposed  Farmington 
Resource  Man.igement  Plan  (RMP) 
revision  <uid  Final  Environmental 
Impact  .Statement  (ELS).  The  revised 
plan  addressed  the  oil  and  gas  estate 
administered  by  BLM  in  the  Farmington 
Field  Office  and  the  .Mbuquerque  Field 
Office,  the  I  IS.  Forest  .Service  (USPS), 
Iicanlla  District  of  the  Carson  National 
Forest;  portions  of  the  Coyote  and  (^uba 
Districts  of  the  Santa  Fe  National  Forest, 
and  the  Bureau  of  Reclamation  (BOR) 
for  lands  surrounding  Navajo  Reservoir. 
Other  issues  relating  to  landownership 
adjustments,  Off-Highway  Vehicle 
management.  Specially  Designated 


Areas,  and  coal  leasing  suitability  were 
addressed  only  for  lands  administered 
by  the  Farmington  Field  Office,  The 
USPS  and  BOR  were  cooperating 
agencies  in  preparation  of  the  RMP,  The 
Final  EIS  and  Proposed  RMP  were 
available  for  protest  from  April  4,  2003, 
to  May  5,  2003.  All  protests  and 
comments  were  considered  during  the 
preparation  of  the  ROD. 

ADDRESSES:  Copies  of  the  ROD  have 
been  sent  to  affected  Federal,  State,  and 
local  Government  agencies  and  to 
interested  parties.  The  document  will  be 
available  electronically  on  the  following 
Web  site:  http://n'ww. nm.blm.gov/. 
Copies  of  the  ROD  are  available  for 
public  inspection  at  the  following  BLM 
office  locations:  Farmington  Field 
(Jffice.  1235  La  Plata  Highway, 
Farmington,  NM  87401;  and 
Albuquerque  Field  Office,  435  Montano 
Rd.  NE,  Albuquerque.  NM  87107. 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  Ramakka,  RMP  Project  Manager, 
Bureau  of  Land  Management, 
Farmington  Field  Office,  1235  La  Plata 
Highway,  Farmington,  NM  87401  (505- 
599-6307). 

SUPPLEMENTARY  INFORMATION:  This  ROD 
approves  the  proposed  revision  to  the 
Farmington  RMP.  The  RMP  provides 
guidance  for  managing  approximately 
1,415,300  acres  of  public  land  and 
3,020,693  acres  of  Federal  minerals  in 
San  fuan,  McKinley,  Rio  Arriba  and 
Sandoval  Counties.  The  overall 
planning  area  encompasses  8.274.100 
acres. 

The  ROD  approves  new  decisions 
concerning  oil  and  gas  leasing  and 
development,  Off-Highway  Vehicle 
(OHV)  designations,  landownership 
adjustments,  management  of  Specially 
Designated  Areas,  and  coal  leasing 
suitability.  These  decisions  are  intended 
to  replace  goals,  objectives,  management 
actions  and  conditions  of  use  described 
in  the  1988  Farmington  RMP  and 
subsequent  amendments  related  to  these 
matters.  No  other  decisions  of  the  1988 
Farmington  RMP  or  amendments  are 
affected. 

Dated    August  14.  2003. 
Linda  S.C.  Rundell, 
,\ew  Mexico  State  Director. 
(KR  Doc   03-25(il6  Filed  10-8-03;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-200-0777-XM-241  A] 

Notice  of  Amendment  of  Meeting  Date, 
Front  Range  Resource  Advisory 
Council  (Colorado) 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Front  Range 
Resource  Advisory  Council  (RAC),  will 
meet  as  indicated  below. 
DATES:  The  meeting  will  be  held  on 
November  13,  2003,  at  the  Holy  Cross 
Abbey  Community  Center,  2951  E. 
Highway  50,  Canon  City,  Colorado 
beginning  at  9:15  a.m.  The  public 
comment  period  will  begin  at 
approximately  9:30  a.m.  and  the 
meeting  will  adjourn  at  approximately  4 
p.m. 

SUPPLEMENTARY  INFORMATION:  The  15 
member  Council  advises  the  Secretary 
of  the  Interior,  through  the  Biu-eau  of 
Land  Management,  on  a  variety  of 
planning  and  management  issues 
associated  with  public  land 
management  in  the  Front  Range  Center, 
Colorado.  Planned  agenda  topics 
include  Manager  updates  on  current 
land  management  issues  and  an  update 
on  the  Gold  Belt  Travel  Management 
Plan. 

All  meetings  are  open  to  the  public. 
The  public  is  encouraged  to  make  oral 
comments  to  the  Council  at  9:30  a.m.  or 
written  statements  may  be  submitted  for 
the  Council's  consideration.  Depending 
on  the  number  of  persons  wishing  to 
comment  and  time  available,  the  time 
for  individual  oral  comments  may  be 
limited.  Summary  minutes  for  the 
Council  Meeting  will  be  maintained  in 
the  Front  Range  Center  Office  and  will 
be  available  for  public  inspection  and 
reproduction  during  regular  business 
hours  within  thirty  (30)  days  following 
the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management  (BLM), 
Attn:  Ken  Smith,  3170  East  Main  Street. 
Canon  City,  Colorado  81212.  Phone 
(719) 269-8500. 

Dated:  October  2,  2003. 
)ohn  L.  Carochi, 

Acting  Front  Range  Center  Manager. 

|FR  Dot:.  03-25586  Filed  10-8-03;  8:45  am] 

BILLING  CODE  4310-JB-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-530-1430-ES;  COC-63839] 

Notice  of  Realty  Action:  Proposed 
Classification  of  Public  Lands  for 
Recreation  and  Public  Purposes  Lease 
in  Rio  Grande  County,  CO 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Correction. 

SUMMARY:  This  action  corrects  Notice  of 
Realty  Action:  Proposed  Classification 
of  Public  Lands  for  Recreation  and 
Public  Piuposes  lease  in  Rio  Grande 
County,  Colorado,  68  FR  35691, 
publisned  June  16.  2003. 

On  page  35691,  third  column,  top  of 
the  page,  should  be  corrected  from  sec. 
27,  metes  and  bounds  tract  in  lot  9  and 
the  NE1/44NE1/4  to  sec.  27,  metes  and 
bounds  tract  in  lot  9  and  the  NE1/4SE1/ 
4. 

Dated:  September  15.  2003. 
Dean  H.  Erhard, 

Del  Norte  Field  Manager. 

(FR  Doc,  0.3-25617  Filed  10-8-03;  8:45  am] 

BILUNG  CODE  431I>-JB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ES-032-03-1430-EQ;  MNE&-O50222] 

Notice  of  Realty  Action; 
Noncompetitive  Permit  of  Public 
Lands,  Minnesota 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  surface  estate  of  land 
located  in  St.  Louis  County,  Minnesota 
is  being  considered  for  a 
noncompetitive  permit  pursuant  to 
section  302  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  as 
amended  (43  U.S.C.  1732). 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Salvatore,  Realty  Specialist,  Bureau  of 
Land  Management,  Milwaukee  Field 
Office,  310  W.  Wisconsin  Ave.,  Suite 
450,  Milwaukee,  Wisconsin  53203,  (414) 
297-4413. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  proposes 
to  offer  the  use  of  the  surface  estate  of 
the  following  described  lands  to  Mr. 
David  M.  Stanton,  by  noncompetitive 
permit,  at  fair  market  value.  The  permit 
will  allow  for  continued  habitation  on 
the  site  by  Mr.  Stanton  and  will  resolve 
an  inadvertent  unauthorized  use  of 
public  land. 


Fourth  Principal  Meridian 

Township  62  North.  Range  17  West.  Tract  37 

The  above  lands  aggregate  0.18  acre  more 
or  less. 

The  permit  will  be  issued  for  3  years. 
The  permit  may  be  renewed,  in 
accordance  with  43  CFR  2920.1-1  (b) 
with  the  right  of  renewal  through  the 
remainder  of  Mr.  Stanton's  life.  Upon 
expiration  of  the  permitted  use,  all 
improvements  will  be  removed  from  the 
public  lands  and  the  site  rehabilitated. 
This  action  is  consistent  with  the 
Minnesota  Management  Framework 
Plan  and  would  serve  important  public 
objectives,  which  could  not  be  achieved 
by  other  means.  The  planning  document 
and  environmental  assessment  covering 
the  proposed  permit  are  available  for 
review  at  the  Bureau  of  Land 
Management,  Milwaukee  Field  Office, 
Milwaukee,  Wisconsin. 

For  a  period  until  November  24.  2003. 
interested  parties  may  submit  comments 
to  the  Field  Manager,  Milwaukee  Field 
Office,  Bureau  of  Land  Management. 
626  E.  Wisconsin  Avenue,  Suite  200. 
Milwaukee,  Wisconsin  53202-4617. 
Any  adverse  comments  will  be 
evaluated  by  the  State  Director.  Eastern 
States  Office,  who  may  sustain,  vacate, 
or  modify  this  realty  action.  In  the 
absence  of  any  objections,  this  proposed 
realty  action  will  become  final. 

This  notice  is  being  published  in 
accordance  with  the  regulations 
contained  in  43  CFR  2920.4. 

Dated:  September  17.  2003, 
)aines  W.  Dryden, 
Milwaukee  Field  Manager. 
IFR  Doc.  03-25615  Filed  lO-B-03:  8:45  am] 
BILLING  CODE  4310-PN-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  i^nd  Management 

[NV-050-143(>-ES;  N-74355] 

Notice  of  Realty  Action:  Conveyance 
for  Recreation  and  Public  Purposes 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice  of  realty  action. 


SUMMARY:  The  following  described 
public  land  in  the  Las  Vegas  Valley. 
Clark  County,  Nevada,  has  been 
examined  and  found  suitable  for 
conveyance  for  recreational  or  public 
purposes  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U.S.C.  869  et.  seq.]. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anna  Wharton,  Supervisory  Realty 
Specialist,  (702)  515-5095." 
SUPPLEMENTARY  INFORMATION:  The 
following  described  public  land  in  the 
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Las  Vegas  Vallt'V .  ( '.lark  (!tiunt\ .  \t'\,nia 
has  been  exainint-d  Ami  fi)unii  >uit.ihlt' 
tnr  ri)n\'»'\an(  e  tnr  ri'(  I'Mtmnal  nr  pubiit 
purposfs  undf-r  thf  prn\isiniis  of  tht^ 
Rf'( TfMtiDn  ami  Puhli'  Purposes  Act,  as 
anuMKifd  i4.i  I'  S  C   869  H  spq). 

Th«'  Clark  (nunty  School  District 
priipnst's  t'l  u-.t'  th^'  land  for  the 
niainti'iianc  >'   parking.  cltMning,  and 
fut'liiit;  of  s(  hi  Mil  busses  and  as  a  radio 
( liininuiiK  atioiis  i:enter. 

Mount  Diablo  Meridian.  Neviid.i 

1.  ^JS..  K.  bl  fc...  MUM 
Sec.  08:  S'  -NW  4NVVV4SEV«. 

SW  iNVV  iSE'  4.  SW'aSE'A. 

N\V'4\\V'4SE'4SE''4 
NV2SW'4SE'-4SE'4,  N'2SEV4SE'4SEV4 

(that  portion  west  of  centeriine  of  US 

91). 
Containing  approximately  65.44  acres. 

The  land  is  not  required  for  any 
Federal  purpose  The  conveyance  is 

consistent  with  current  Bureau  planning 
for  this  area  and  would  be  in  the  public 
interest.  Th*'  patent,  when  issued,  will 
he  subject  to  the  provisions  of  the 
Rf(  reation  and  Publii  Purposes  Act  and 
applii  able  regulations  of  the  Secretary 
of  the  Interior  and  wiU  contain  the 
following  reservations  to  the  I Jnited 
Statfs 

1    A  right-of-wa\  thereon  for  ditches 
and  (  anals  (  onstructed  by  the  authority 
of  tht-  I  nitt'd  States,  Act  of  August  30. 
1890  !4-i  r  S  C   945). 

2.  All  minerals  shall  In-  reserved  to 
the  Tnitt'd  States,  togethf'r  nith  th^' 
right  to  prospect  for.  mine  ami  r>'mn\f 
such  deposits  from  the  same  under 
applicable  law  and  such  regulatifins  as 
the  Secretary  of  thf'  Interior  ma\ 
prescribe,  and  will  be  sub|e(  t  to 

1   All  valid  and  e.xisting  rights  The 
lands  have  been  segregated  from  all 
forms  of  appropriation  undfr  tht> 
Southern  Nevada  Public  Lands 
Management  .\(:t  (Pub   L   105-263). 
Detailed  information  tnncerning  this 
action  is  available  for  review  at  th»' 
office  of  the  Bureau  of  Land 
.Management.  Las  Vegas  Field  Office, 
4701  \  Torrev  Pines  Drive.  Las  \'egas, 
\V.  orbv  calling  (702)  51^-5000 

On  October  9.  200.3.  the  above 
described  land  will  be  segregated  from 
all  other  forms  of  appropriation  undt'r 
the  publu  land  laws.  \ni  hiding  the 
general  mining  laws,  except  for 
c:onveyanc:e  und^■r  the  Recreation  and 
Public  Purposes  .^ct.  leasing  under  the 
mineral  leasing  laws  and  disposal  under 
the  mineral  material  disposal  laws 

For  a  period  until  November  24.  2003. 
interested  parties  mav  submit  f-omments 
regarding  the  proposed  convevance  for 
classification  of  the  lands  to  the  Las 
Vegas  Field  Manager.  Las  Vegas  Field 


Offii  e.  4701  N  Torrev  Pi.ies  Drive.  Las 
\  .'gas.  Nevada  89130-2301. 

(^hissitu  iitinn  Comments  interested 
parties  mav  submit  ( (imments  involving 
the  suitabilit\  of  the  land  for  a  bus  yard/ 
communications  center  (Comments  on 
the  classification  are  restricted  to 
wheth'T  till-  Itind  is  pin  sicallv  suited  for 
the  prnpiisal.  wfiftluT  the  use  will 
maximize  thr  tuturf  use  or  usf^s  of  the 
land,  whether  the  use  is  i  onsistent  with 
local  pliiiining  and  zoning,  or  if  the  use 
is  consistent  with  .SCitc  and  Federal 
programs. 

Application  Coiiuwnts   Interested 
parties  ma\  submit  (  omments  regarding 
the  spei  itii    Use  propdsed  in  the 
application  .iiui  plan  of  development, 
whether  the  B[,M  followecl  proper 
administr  iti\  e  pii  k  edures  in  reaching 
the   lei  1-.IIII1,  iir  am  other  factor  not 
diri'i  tl\  relateil  to  tlie  suitabilit\'  of  the 
lands  for  a  bus  yard/commuiiK  ations 
center.  .-Xnv  .idverse  ronimeuts  will  lie 
reviewed  bv  the  state  Director  who  mav 
sustain,  vacate,  or  ino(iif\  this  realty 
action.  In  the  absence  of  anv  adverse 
comments,  these  realtv  actions  will 
become  the  final  determination  of  the 
Dep.irtment  of  the  Interior  The 
<  ia-sitii  ation  of  the  l.uui  desc.rilied  in 
thi.s  Ni  ilii  e  w  ill  he(  (line  etfectu'e 
Deceihhei  H   2(io,t  The  laiid.s  will  not  be 
offered  for  ( mnevance  until  after  the 
classifii  atioii  becomes  effei  tive 

Da:,    i     \  li^iist  U2,  2003. 
Sharon  DiPinIo, 

.3 1  /jfitj  Assistant  Field  Manager,  Division  of 
Lands.  Las  Vegas,  NV. 
IFR  Doc.  0.3-25612  Filed  lO-H-03;  8:45  am] 

BILLING  CODE  4310-MC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[IO-07S-2822-JL-F9947] 

Notice  of  Closure;  Bannock  County,  ID 

agency:  Bureau  nt  L.uid  Management. 

Interior 

ACTION:  Ntitu  e  (if  Closure  to  Off- 

Highwa\  \'ehu  le  and  recrnation  Use  on 

public  lands  in  Bannock  County.  Idaho. 


SUMMARY:  With  the  publication  of  this 
notic  e.  all  publii   Kinds  administered  by 
the  Bureau  of  Land  .Management  within 
the  2,234  acres  of  the  Blackrock  Fire 
(F947).  iiii  ludiiig  designated  roads  and 
trails  are  (  lused  to  all  motorized 
vehii  les.  mountain  biking,  camping, 
horsebai  k  riding  .ind  other  recreati(jnal 
activities  The  (Insure  will  remain  in 
effe(  t  until  lulv  l.T.  200t>  or  until  such 
time  as  the  authorized  officer  of  the 
Pocatello  Field  Office  determines  the 
closure  may  be  lifted. 


Exceptions  to  this  Order  are  Granted 
to  the  Following:  Law  enforcement 
patrol,  emergency  services,  and 
administrativelv  approved  access  for 
actions  such  as  monitoring,  research 
studies,  and  access  to  private  lands. 

Other  actions  woulci  be  considered  on 
a  case-bv-case  basis  bv  the  authorized 
officer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  Damon,  (208)  467-6340,  the  ELM 
Po':atello  Filed  Office,  1111  North  8th 
,^ve..  Pocatello,  ID  83201. 
SUPPLEMENTARY  INFORMATION:  This 
c:losure  is  a  direct  result  of  the 
Blac:krook  Fire,  which  burned  this  area 
in  luly.  2003  and  of  the  subsequent 
rehabilitati(jn  efforts  of  the  BLM.  The 
closure  will  promote  the 
reestablishment  of  vegetation,  improve 
the  pcjtential  for  reco\'erv  of  wildlife 
habitat,  and  reduce  the  potential  for 
erosion  and  noxious  weed  invasion. 

The  closure  is  in  accordance  with  43 
CFR  9268.3(d)(1).  Violation  of  this  order 
is  punishable  bv  a  fine  not  to  exceed 
Si. 000. 00  and/or  imprisonment  not  to 
exceed  12  mcmths 

The  area  of  closure  and  impoundment 
affected  by  this  notice  is  the  burned 
portion  of  public  lands  administered  by 
the  BLM,  specially  described  wholly  or 
partially: 

Boise  Meridian: 

T.  7  S.,  R.  35  fc...  .Se(  .  11.  12.  l.i.  14.  and 
T.  7  S.,  R  36  E.,  Sec.  7.  H.  17.  18,  19.  20. 

Detailed  maps  of  the  area  closed  to 
OH\'  and  recreational  use  are  available 
at  the  Pocatello  Field  Office  at  the 
address  above. 

Dated    August  26.  2003. 
Philip  Damon, 

/'ill  (ili'lli)  Field  Mtinuiifr 

IFK  !)()(    I),l-J')hl4  Filed  10-8-03:  8:45  ami 

BILUNG  CODE  4310-GG-f> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[MT-92&-04-1 420-BJ] 

Montana:  Filing  of  Plats  of  Amended 
Protraction  Diagrams 

AGENCY:  Bureau  of  Land  Management, 
Montana  State  Office,  Interior. 
ACTION:  Notice  of  Filing  of  Plats  of 
Amended  Protraction  Diagrams. 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  will  file  the  plats  of 
the  amended  protraction  diagrams  of  the 
lands  described  below  in  the  BLM 
Montana  State  Office,  Billings,  Montana, 
(30)  days  from  the  date  of  publication  in 
the  Federal  Register 
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FOR  FURTHER  INFORMATION  CONTACT: 

Robert  L.  Brockie,  Cadastral  Surveyor, 
Branch  of  Cadastral  Survey,  Bureau  of 
Land  Management,  5001  Southgate 
Drive,  P.O.  Box  36800,  Billings, 
Montana  59107-6800,  telephone  (406) 
89&-5125  or  (406)  896-5009. 
SUPPLEMENTARY  INFORMATION:  The 
amended  protraction  diagrams  were 
prepared  at  the  request  of  the  U.S. 
Forest  Service  and  are  necessary  to 
accommodate  Revision  of  Primary  Base 
Quadrangle  Maps  for  the  Geometronics 
Service  Center.  The  lands  for  the 
prepared  amended  protraction  diagrams 
are: 

Principal  Meridian,  Montana 

Tps.  11.  12,  13.  14,  and  15  S.,  Rs.  5  E. 

The  plat,  representing  the  Amended 
Protraction  Diagram  3  Index  of 
unsurveyedTownships  11, 12, 13,  14, 
and  15  South,  Ranges  5  East,  Principal 
Meridian,  Montana,  was.accepted 
September  10,  2003. 
T.  11  S.,R.  5E. 

The  plat,  representing  Amended 
Protraction  Diagram  3  of  , 

unsurveyedTownship  11  South,  Range  5 
East,  Principal  Meridian,  Montana,  was 
acceptedSepteraber  10,  2003. 

T.  12S.,R.  5E. 

The  plat,  representing  Amended 
Protraction  Diagram  3  of 
unsurveyedTownship  12  South,  Range  5 
East,  Principal  Meridian,  Montana,  was 
acceptedSeptember  10,  2003. 

T.  13S.,R.  5E. 

The  plat,  representing  Amended 
Protraction  Diagram  3  of 
unsurveyedTownship  13  South,  Range  5 
East,  Principal  Meridian,  Montana,  was 
acceptedSeptember  10,  2003. 

T.  14S.,R.  5E. 

The  plat,  representing  Amended 
Protraction  Diagram  3  of 
unsurveyedTownship  14  South,  Range  5 
East,  Principal  Meridian,  Montana,  was 
acceptedSeptember  10,  2003. 

T.  15S.,R.  5E. 

The  plat,  representing  Amended 
Protraction  Diagram  3  of 
unsurveyedTownship  15  South,  Range  5 
East,  Principal  Meridian,  Montana,  was 
acceptedSeptember  10,  2003. 
Tps.  1  and  2  N.,  Rs.  9,  10,  and  12  W. 

The  plat,  representing  the  Amended 
Protraction  Diagram  13  Index  of 
unsurveyedTownships  1  and  2  North, 
Ranges  9,  10,  and  12  West,  Principal 
Meridian.Montana,  was  accepted 
September  10,  2003. 
T.  1  N.,R.  low. 

The  plat,  representing  Amended 
Protraction  Diagram  13  of 
unsurveyedTownship  1  North,  Range  10 
West,  Principal  Meridian,  Montana,  was 
acceptedSeptember  10,  2003. 


T.  1  N.,  R.  12  W. 

The  plat,  representing  Amended 
Protraction  Diagram  1 3  of 
unsurveyedTownship  1  North,  Range  12 
West,  Principal  Meridian,  Montana,  was 
acceptedSeptember  10,  2003. 
T.  2  N.,  R.  9  W. 

The  plat,  representing  Amended 
Protraction  Diagram  13  of 
unsurveyedTownship  2  North,  Range  9 
West,  Principal  Meridian,  Montana,  was 
acceptedSeptember  10.  2003. 
T.  2N.,R.  low. 

The  plat,  representing  Amended 
Protraction  Diagram  13  of 
imsiu^eyedTownship  2  North,  Range  10 
West,  Principal  Meridian,  Montana,  was 
acceptedSeptember  10,  2003. 
Tps.  1,  2,  3,  and  4  N.,  Rs.  14  and  15  W. 

The  plat,  representing  the  Amended 
Protraction  Diagram  14  Index  of 
unsiuveyedTownships  1,  2,  3,  and  4 
North,  Ranges  14  and  15  West.  Principal 
Meridian.Montana,  was  accepted 
September  10,  2003. 

T.  1  N.,  R.  14  W. 

The  plat,  representing  Amended 
Protraction  Diagram  14  of 
unsurveyedTownship  1  North,  Range  14 
West.  Principal  Meridian,  Montana,  was 
acceptedSeptember  10.  2003. 
T.  2N.,R.  14W. 

The  plat,  representing  Amended 
Protraction  Diagram  14  of 
unsurveyedTownship  2  North,  Range  14 
West,  Principal  Meridian,  Montana,  was 
acceptedSeptember  10,  2003. 
T.  3N.,R.  14W. 

The  plat,  representing  Amended 
Protraction  Diagram  14  of 
unsurveyedTownship  3  North,  Range  14 
West,  Principal  Meridian,  Montana,  was 
acceptedSeptember  10,  2003. 

T.  4  N.,  R.  14  W. 

The  plat,  representing  Amended 
Protraction  Diagram  14  of 
unsurveyedTownship  4  North.  Range  14 
West.  Principal  Meridian.  Montana,  was 
acceptedSeptember  10.  2003. 
T.  1N..R.  15  W. 

The  plat,  representing  Amended 
Protraction  Diagram  14  of 
unsurveyedTownship  1  North,  Range  15 
West,  Principal  Meridian,  Montana,  was 
acceptedSeptember  10,  2003. 

T.  2N.,R.  15  W. 

The  plat,  representing  Amended 
Protraction  Diagram  14  of 
unsurveyedTownship  2  North,  Range  15 
West,  Principal  Meridian,  Montana,  was 
acceptedSeptember  10,  2003. 

T.  3  N.,  R.  15  W. 

The  plat,  representing  Amended 
Protraction  Diagram  14  of 
unsurveyedTownship  3  North,  Range  15 
West.  Principal  Meridian,  Montana,  was 
acceptedSeptember  10.  2003. 


T.  4N.,R.  15  W. 

The  plat,  representing  Amended 
Protraction  Diagram  14  of 
unsurveyedTownship  4  North,  Range  15 
West,  Principal  Meridian,  Montana,  was 
acceptedSeptember  10,  2003. 
Tps.  21,  22,  23.  and  24  N..  Rs.  12. 13, 
14,  15,  and  16  W. 

The  plat,  representing  the  Amended 
Protraction  Diagram  34  Index  of 
unsurveyedTownships  21,  22,  23,  and 
24  North,  Ranges  12.  13,  14.  15.  and  16 
West.Principal  Meridian,  Montana,  was 
accepted  September  12,  2003. 
T.  21N..R.  12  W. 

The  plat,  representing  Amended 
Protraction  Diagram  34  of 
unsurveyedTownship  21  North.  Range 

12  West.  Principal  Meridian.  Montana, 
was  acceptedSeptember  12.  2003. 

T.  21  N..R.  13  W. 

The  plat,  representing  Amended 
Protraction  Diagram  34  of 
unsurveyedTownship  21  North,  Range 

13  West,  Principal  Meridian,  Montana, 
was  acceptedSeptember  12.  2003. 

T.  21N.,R.  14  W. 

The  plat,  representing  Amended 
Protraction  Diagram  34  of 
unsurveyedTownship  21  North,  Range 

14  West.  Principal  Meridian,  Montana, 
was  acceptedSeptember  12,  2003. 

T.  22N..R.  12  W. 

The  plat,  representing  Amended 
Protraction  Diagram  34  of 
unsurveyedTownship  22  North,  Range 

12  West,  Principal  Meridian,  Montana, 
was  acceptedSeptember  12,  2003. 

T.  22N.,R.  13  W. 

The  plat,  representing  Amended 
Protraction  Diagram  34  of 
unsurveyedTownship  22  North,  Range 

13  West.  Principal  Meridian.  Montana, 
was  acceptedSeptember  12,  2003. 

T.  22N..R.  14  W. 

The  plat,  representing  Amended 
Protraction  Diagram  34  of 
unsurveyedTownship  22  North,  Range 

14  West,  Principal  Meridian,  Montana, 
was  acceptedSeptember  12,  2003. 

T.  22N.,R.  15  W. 

The  plat,  representing  Amended 
Protraction  Diagram  34  of 
unsurveyedTownship  22  Nonh.  Range 

15  West,  Principal  Meridian,  Montana, 
was  acceptedSeptember  12,  2003, 

T.  23N.,R.  12  W. 

The  plat,  representing  Amended 
Protraction  Diagram  34  of 
unsurveyedTownship  23  North.  Range 

12  West,  Principal  Meridian,  Montana, 
was  acceptedSeptember  12.  2003. 

T.  23  N.,R.  13\V. 

The  plat,  representing  Amended 
Protraction  Diagram  34  of 
unsurveyedTownship  23  North,  Range 

13  West,  Principal  Meridian.  Montana, 
was  acceptedSeptember  12.  2003. 
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T  2^  \  .  R   14  w. 

The  pldt,  rt'prosentinq  Amt^nded 
Protraction  Diagram  J4  of 
uiisurvevedTovvnship  l.<  Nortti,  Range 

14  West.  Principal  Menclian,  .Montana, 
was  act.eptedSeptember  \2,  J0U3 

T  2,KN..R.  15  VV, 

The  plat,  representing  .Xmended 
Protraction  Diaj^rani  14  of 
unsurvevedTownship  23  North.  Rantje 

15  West.  Principal  Meridian.  Muntana, 
was  acceptedSepteniber  12.  2003. 

T   23  \  ,  R    IB  W 

The  plat,  representing  .\niended 
Protraction  Diagram  34  of 
unsurvevedTownship  23  North.  Range 

16  West.  Principal  Meridian.  Montana, 
vas  acceptedSeptemhf'r  12.  2003 

\    24  N..  R.  12  W 

The  plat,  representint;  .\inended 
Protraction  Diagram  .H  of 
unsurvevedTownship  24  North.  Range 

12  West.  Principal  Meridian.  Montana, 
was  acceptedSepteniber  12.  2003. 

T.  24  N.,  R    13  W 

The  plat,  representing  .-\mended 
Protraction  Diagram  34  of 
unsurvevedTownship  24  North.  Range 

13  West.  Principal  Meridian.  Montana, 
was  accepted.September  12.  2003. 

T   24  N  .  R.  14  W 

The  plat,  representing  .\mended 
Protraction  Diagram  ,H  of 
unsurvevedTownship  24  North.  Range 

14  West.  Principal  Meridian.  Montana, 
was  accepted.September  12.  2003 

T   24  N.,  R   15  W 

The  plat,  representing  .\mended 
Protraction  Diagram  34  of 
unsurvevedTownship  24  North.  Range 

15  West.  Principal  Meridian.  Montana, 
was  dcceptedSeptember  12.  2(J()3 

T  24  N..R.  16  W 

The  piaL  representing  .\mended 
Protraction  Diagram  34  of 
unsurvevedTownship  24  North,  Range 

16  West.  Principal  Meridian.  Montana, 
was  acceptedSepteniber  12.  200  i 

Tps    25.  26.  27.  and  28  N..  Rs.  13.  14. 
15,  and  16  W 

The  plat,  representing  the  .^mended 
Protraction  Diagram  37  huie.x  of 
unsurveyedTownships  25,  26.  27,  and 
28  North,  Ranges  13.  14.  15.  and  16 
West,  PnncipaliMeridian,  Montana,  was 
accepted  Septembei  12.  2003 
T  25  N..  R.  13  W 

The  plat,  representing  .Amended 
Protraction  Diagram  37  of 
unsurvevedTownship  25  .North   Rangf' 

13  West.  Principal  Meridian   .Montana, 
was  acceptedSeptember  12.  200  1 

T  25  N  .  R.  14  W 

The  plat,  representing  Amended 
Protracti'in  Diagram  3  7  of 
unsurvevedTownship  25  .North   Range 

14  W'pst,  Principal  Meridian,  Montana. 
was  acceptedSeptember  12,  2003. 


T,  25N.,  R.  15  VV. 

The  plat,  representing  Amended 
Protraction  Diagram  37  of 
unsurvevedTownship  25  .North.  Range 

15  West,  Principal  Meridian.  Montana. 
was  acceptedSeptember  12,  2003, 

T.  25N..  R    16  W. 

The  plat,  representing  Amended 
Protrai  tion  Diagram  37  of 
unsurvevedTownship  25  North.  Range 

16  West,  Principal  Meridian.  Montana, 
was  acceptedSeptember  12.  2003 

T,  26  N..  R    13  W 

The  plat,  representing  Amendetf 
Protraction  Diagram  A7  of 
unsurve\ cdTownshif)  2()  North,  Range 

13  West.  Principal  Meridian.  Montana. 
was  acceptedSeptember  12.  2003. 

T.  26N.,R    14  W 

The  plat,  represtmting  Amended 
Protraction  Diagram  37  of 
unsurvevedTownship  26  .North   Range 

14  West.  Principal  Meridian.  Montana, 
was  accepted,Se[itember  12.  2003. 

T.  26  N..  R.  15  W 

The  plat,  representing  .Xinended 
Protraction  Diagram  37  ol 
unsur\evedTownship  2t)  .North,  Range 

15  West,  PriiK  ipal  Meridian,  Montana, 
was  acceptedSeptembiT  12,  2003. 

T.  26  N..  R    16  W 

The  plat,  representing  Amended 
Protraction  Diagram  37  of 
unsurvevedTownship  26  North.  Range 

16  West.  Principal  Meriili<in.  Montana, 
was  acceptedSt>pteinbt!r  12.  2003. 

T.  27N..R,  13  W 

The  plat,  representing  .^mended 
Protraction  Diagram  37  of 
unsurveyedTownship  27  North.  Range 

13  West.  PriiK  iji.il  Meridian.  Montana, 
was  acceptedSeptember  12.  2003. 

T.  27N..  R    14  W, 

The  plat,  ret)resenting  .^mended 
Protraction  Diagram  ,57  of 
unsur\eyedTownship  27  .North.  R.inge 

14  West.  Princi[;al  Meridian.  Montana, 
was  accepteiiSeptember  12.  200, r 

T.  27  N..  R    15  \\ 

The  plat,  re()resenting  Amended 
Protraction  Diagram  37  of 
unsurvevedTownship  27  North,  Range 

15  West.  Princi[)al  Meri(li,ui.  Montana, 
was  acceptedSeptcmlicr  12,  2003. 

T.  27  N  .  R.  16  VV. 

The  plat,  representing  Amended 
Protraction  Diagram  37  of 
unsurvevedTownship  27  North.  Range 

16  West.  Principal  Meridian.  Montana, 
was  accepted.September  12.  200. J. 

T.  28  N.  R    13  W 

The  plat,  representing  .Vinendcd 
Protra(.tion  Diagram  .i7  of 
unsurveyedTownship  28  North,  Range 
13  West.  Principal  Meridian,  Montana. 
W.I-  a(  I  '■ptfiiSi'ptt'iiihfr  1  2,  200.3. 
T.  28N  ,R.  14  W. 


The  plat,  representing  Amended 
Protraction  Diagram  37  of 
unsurveyedTownship  28  North,  Range 

14  West,  Principal  Meridian,  Montana, 
was  acceptedSeptember  12,  2003. 

T.  28  N..  R,  15  VV, 

The  plat,  representing  Amended 
Protraction  Diagram  37  of 
unsurveyedTownship  28  North,  Range 

15  West,  Principal  Meridian,  Montana, 
was  acceptedSeptember  12,  2003. 

T.  28  N,.  R,  16  VV, 

The  plat,  rt'presenting  Amended 
Protraction  Diagram  37  of 
unsurveyedTownship  28  North.  Range 

16  West.  Principal  Meridian.  Montana, 
was  acceptedSeptember  12,  2003, 
Tps,  3  and  4  S.,  Rs.  17  and  18  VV. 

The  plat,  representing  the  Amended 
Protraction  Diagram  53  Index  of 
unsurveyed  Townships  3  and  4  South. 
Ranges  17  and  18  West.  Principal 
Meridian.  Montana,  was  accepted 
September  10,  2003. 
T.  3  S.,  R.  18  VV. 

The  plat,  representing  Amended 
Protraction  Diagram  53  of 
unsurveyeciTovvnship  3  South,  Range  18 
West,  Print;ipal  Meridian,  Montana,  was 
acceptedSeptember  10.  2003, 
T,  4S..R,  17  VV. 

The  plat,  representing  Amended 
Protrac:tion  Diagram  53  of 
unsurveyedTownship  4  South.  Range  17 
West.  Principal  Meridian,  Montana,  was 
acceptedSeptember  10,  2003. 
T.  4  S.,  R.  18  VV. 

The  plat,  representing  Amended 
Protraction  Diagram  53  of 
unsurveyedTownship  4  South,  Range  18 
West,  Principal  Meridian,  Montana,  was 
acceptedSeptember  10,  2003, 
Tps.  5,  6,  7.  and  8  S..  Rs,  16.  17.  and 
18  VV. 

The  plat,  representing  the  Amended 
Protraction  Diagram  54  Index  of 
unsurveyedTownships  5,  6,  7,  and  8 
South.  Ranges  16.  17,  and  18  West, 
PrincipalMeridian,  Montana,  was 
accepted  September  10,  2003. 
T.  5S,,R,  16  VV. 

The  plat,  representing  Amended 
Protraction  Diagram  54  of 
unsurveyedTownship  5  South,  Range  16 
West.  Principal  Meridian.  Montana,  was 
acceptedSeptember  10.  2003, 
T.  5  S..R,  17  VV, 

The  plat,  representing  Amended 
Protraction  Diagram  54  of 
unsurveyedTownship  5  South.  Range  17 
West,  Principal  Meridian.  Montana,  was 
acceptedSeptember  10,  2003, 
T.  5  S..R.  18  VV. 

The  plat,  representing  Amended 
Protraction  Diagram  54  of 
unsurveyedTownship  5  South,  Range  18 
West.  Principal  Meridian,  Montana,  was 
acceptedSeptember  10,  2003, 
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T.  6S.,R.  17W. 

The  plat,  representing  Amended 
Protraction  Diagram  54  of 
unsurveyedTownship  6  South,  Range  17 
West,  Principal  Meridian,  Montana,  was 
acceptedSeptemher  10,  2003. 
T.  7S..R.  16  W. 

The  plat,  representing  Amended 
Protraction  Diagram  54  of 
unsurveyedTownship  7  South,  Range  16 
West,  Principal  Meridian,  Montana,  was 
acceptedSeptemher  10,  2003. 
T.  7S..R.  17  W. 

The  plat,  representing  Amended 
Protraction  Diagram  54  of 
unsurveyedTownship  7  South,  Range  17 
West,  Principal  Meridian,  Montana,  was 
acceptedSeptemher  10,  2003 
T.  8S.,  R.  16  W. 

The  plat,  representing  Amended 
Protraction  Diagram  54  of 
unsurveyedTownship  8  South,  Range  16 
West,  Principal  Meridian,  Montana,  was 
dcceptodSeptember  10,  2003. 

We  will  place  copies  of  the  plats  of 
the  amended  protraction  diagrams  we 
tiescribed  in  the  open  files.  They  will  be 
available  to  the  public  as  a  matter  of 
information. 

If  BLM  receives  a  protest  against  these 
amended  protraction  diagrams,  as 
shown  on  these  plats,  prior  to  the  date 
of  the  official  filings,  we  will  stay  the 
filings  pending  our  consideration  of  the 
protest. 

We  will  not  officially  file  these  plats 
of  the  amended  protraction  diagrams 
until  the  day  after  we  have  accepted  or 
dismissed  all  protests  and  they  have 
become  final,  including  decisions  or 
appeals. 

U.at^d.  October  1,  200.1. 
Thomas  M.  Deiling, 

Lhif^fCudcistral  Sur\f}  or.  Division  of 

Ili'soLircrs. 

IFR  Doc.  0;»-25,')79  Filed  10-8-03;  8:4,5  am) 

BILLING  CODE  4310-S$-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-933-03,  5410-10-A500;  AZA-32409] 

Notice  of  Receipt  of  Conveyance  of 
Mineral  Interest  Application 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  minerals  segregation. 


SUMMARY:  The  reserved  Federally- 
owned  mineral  interest,  in  the  private 
lands  described  in  this  notice, 
aggregating  approximately  4,000  acres, 
an;  segregated  and  made  unavailable  for 
filings  under  the  general  mining  laws 
and  the  mineral  leasing  laws.  The 


segregation  is  in  response  to  an 

application  for  mineral  conveyance 

under  section  209  of  the  Federal  Land 

Policy  and  Management  Act  of  October 

21,  1976  (43  U.S.C.  1719). 

FOR  FURTHER  INFORMATION  CONTACT: 

Vivian  Titus,  Land  Law  Examiner. 

Arizona  State  Office,  222  N.  Central 

Ave  ,  Phoenix.  Arizona  85004,  (602) 

417-9598. 

SUPPLEMENTARY  INFORMATION: 

Gila  and  Salt  River  Base  and  Meridian, 
Yavapai  County.  Arizona 

T.  4N.,  R.5  W.. 
sec.  3.  S\\",4; 
sec.  ,S.  SE'/4.  SW'A; 
sec.  8,  \\'\r,  — 

sec.  9.  .\11. 
ser;.  10,  SE'A; 
sec.  11.SE'''4; 
sec.  13.  i\'W''4. 
sec.  14,EV2.  SWVi; 
sec.  15.  WV2.  NEV4; 
sec.  17.  E''.:; 
sec.  22.  NE'  4.  .SEV4: 
sec.  23,\Vv:..NE''4. 

The  reserved  Federal  mineral  interests 
will  be  conveyed  in  whole  or  in  part 
upon  completion  of  a  mineral 
examination.  The  purpose  is  to  allow 
consolidation  of  surface  and  subsurface 
minerals  ownership  where  there  are  no 
known  mineral  values  or  in  those 
instances  where  the  Federal  mineral 
interest  reservation  interferes  with  or 
precludes  appropriate  nonmineral 
development  and  such  development  is  a 
more  beneficial  use  of  the  land  than  the 
mineral  development.  Upon  publication 
of  this  Notice  of  Segregation  in  the 
Federal  Register  as  provided  in  43  CFR 
2720. 1-1  (b),  the  mineral  interests 
owned  by  the  United  States  in  the  lands 
covered  by  the  mineral  conveyance 
application  are  segregated  to  the  extent 
that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  and  mineral 
leasing  laws.  The  segregative  effect  shall 
terminate  upon:  issuance  of  a  patent  or 
deed  of  such  mineral  interest:  upon 
final  rejection  of  the  mineral 
conveyance  application;  or  October  11. 
2005,  whiche\er  occurs  first. 

Dated:  September  17.  200,S. 
('arl  Rountree. 

As.^ociaif  Statf  Din'ctor. 

[FR  Doi  .  03-2.".613  Filed  10-8-0.^;  8:4,i  riinl 

BILLING  CODE  4310-32-f> 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Nixon  Presidential  Historical  Materials; 
Opening  of  Materials 

AGENCY:  National  Archives  and  Records 
Administration. 


ACTION:  Notice  of  opening  of  materials. 

SUMMARY:  This  notice  announces  the 
opening  of  additional  Nixon 
presidential  historical  materials.  Notice 
is  hereby  given  that,  in  accordance  with 
section  104  of  Title  I  of  the  Presidential 
Recordings  and  Materials  Preser\ation 
Act  (PRMPA.  44  U.S.C.  2111  note)  and 
1275.42(b)  of  the  PRMPA  Regulations 
implementing  the  Act  (36  CFR  part 
1275).  the  agency  has  identified, 
inventoried,  and  prepared  for  public 
acces.'?  approximately  240  hours  of 
Nixon  White  House  tape  recordings 
among  the  Ni.xon  Presidential  historical 
materials. 

DATES:  The  National  Archives  and 
Records  Administration  (NAR.\)  intends 
to  make  the  materials  described  in  this 
notice  available  to  the  public  beginnmg 
December  10,  2003.  In  accordance  with 
36  CFR  1275.44.  any  person  who 
believes  it  necessary  to  file  a  claim  of 
legal  right  or  privilege  concerning 
access  to  these  materials  should  n()tit\' 
the  Archivist  of  the  United  States  in 
writing  of  the  claimed  right,  privilege, 
or  defense  on  or  before  November  10. 
2003. 

ADDRESSES:  The  materials  will  he  made 
available  to  the  public  at  the  National 
Archives  at  College  Park  research  room. 
located  at  8601  Adelphi  Road.  College 
Park.  Maryland,  beginning  at  8:45  a.m. 

Petitions  asserting  a  legal  or 
constitutional  right  or  privilege  which 
would  prevent  or  limit  access  must  be 
sent  to  the-  Archivist  of  the  United 
States.  National  Archives  at  College 
Park.  8601  Adelphi  Road,  College  Park, 
Maryland  20740-6001. 
FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Weissenbach.  Director,  Nixon 
Presidential  Materials  Staff.  301-837- 
3117. 

SUPPLEMENTARY  INFORMATION:  NARA  is 
proposing  to  open  approximately  3073 
conversations  which  were  recorded  at 
the  Nixon  White  House  from  luly  1972 
to  October  1972.  These  tape  segments 
total  approximately  240  hours  of 
listening  lime. 

This  is  the  tenth  opening  of  Nixon 
White  House  tapes  since  1980.  Previous 
releases  included  conversations 
constituting  "abuses  of  governmental 
power"  and  conversations  recorded  in 
the  Cabin^'t  Room  (ji  the  Nixon  White 
House.  NAR.\  is  processing  the 
remaining  tapes,  which  cover  the  period 
February  1971  to  lul\  1973.  The  tapes 
now  being  proposed  for  opening  consist 
of  the  fourth  of  five  segments. 

There  are  no  transcripts  for  these 
tapes.  Tape  logs,  prepared  by  .\'AR,'\.  are 
offered  for  public  access  as  a  finding  aid 
to  the  tape  segments  ,ind  a  guide  for  the 
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listener  There  i>  a  separate  tape  log 
entr\'  for  each  segment  of  conversation 
release(i   lidch  tape  lot;  entrv  in(, lades 
tfie  names  of  participants;  date.  time. 
and  location  of  the  conversation,  and  tn 
outline  of  the  content  of  the 
conversation. 

The  tape  recordini^s  will  he  made 
a\.  ailable  to  the  general  public  in  the 
researt  h  room  at  6601  Adelphi  Road. 
C'oUege  Park.  Mar\'land.  Mondax 
through  Frida\  between  HA5  am   and 
4..}()  p. in.  Researchers  must  have  a 
N'ARA  resear(.;her  card,  whit  h  the\  mav 
obtain  when  thev  arri\e  at  the  ta(  ilit\ 
Listening  stations  will  be  av<ulable  for 
public  use  on  a  first  come,  first  served 
basis   N.-\R.-\  reserves  the  right  to  limit 
listening  tune  in  response  to  hea\  \ 
demand,  fjipies  of  the  tape  log  will  l)e 
a\  ail  able  for  a  fee  m  ai  cord<in(  e  w  ith   ib 

c:r-^R  125H.12. 

IJHied   ()(  toiler  1.  2003. 
|ohn  \V.  (  arhn. 
An  hnist  of  the  United  States. 
!FR  Dor  0!-2n=;B<  Filed  10-8-03;  8:45- am] 

BILLING  CODE  751 5-01 -P 


NATIONAL  SCIENCE  FOUNDATION 

National  Science  Board  and  Its 
Subdivisions;  Sunshine  Act  Meeting 

DATE  AND  TIME:  {)(  toiiei    15    200. i:  H  a.m,- 
,T  ,?0  p  m 

(kmcurrt'nt  Sessions: 

8  a.m. -9:40  am — Open  Session 
9:40  am  -10  am — C^losed  Session 

9  a.m  -10  a  m — ( )pen  .Se>^l(  m 

10  a.m.- 10:20  a  m. — ("losed  .Session 
10:20  a.m, -12  \iion — Open  .Session 
12  \oon-12  .^0  p  111  — ()[)en  Session 
12:30  p.m.-l  p.m  — (dosed  Session 

1  p.m  -1.45  p.m — Open  Session 
145  p  m  -2  p  III — Closed  Session 

2  p.m. -4  p.m — (Jpen  Session 
4  p.m. -5  p  m  — 0[)en  .Session 

October  It).  200  <    rt  a.m.-.i   i3  p.m 
Concurrent  .Sessions 

8  a.m.-9:15  am — Cdosed  Session 
9:15  am  -10:30  .i  m — Open  Session 
10:45  a.m. -12: -to  p.m  — Clo-ed 

Session 
1  p.m. -3  45  p  in — Open  .Session 

PLACE:  The  Nation, il  .sc  ifiice 
Foundation.  4201  WiNon  Bnul<'\ard. 
Arlington.  \'A  22230.  /itf/c, 
uiviv  ;],srgov/n.s/i. 

FOR  FURTHER  INFORMATION  CONTACT:  NSF 

Information  ( lenter  i  "(),)  i  2M2-5  111, 

STATUS:  Part  of  thi>  meeting  will  be 
closed  to  the  public    Part  of  thi--  meeting 
will  be  open  to  the  public. 


Matters  To  Be  C^onsidered 

[Vr<lnrsiiuy.  iktohft  15.  JOO.i 
( )pen 

(.ommi'tee  mi  .\udil  and  Oversight  (H 
a  m  -M  40  a  in  J  Room  12,<5: 

•  Minutes 

•  CFP  Ipdate 

•  Advisorv  Committee  on  CiPRA 
Performance  Assessment 

•  Hiisines.s  .Knaivsis  I'pdate 

•  National  .\i  adeiiu  of  Public 
Administi.itions  Review  of  .\'SF — 
\  ^pd.lte 

•  Federal  .Manager's  Financial 
Integntv  .-\(  t  Repijrtmt;  for  FY  2003 

•  ( .ost  Sharing 

•  I'lesentation  of  the  ok;  F\'  2004 

.\udit  Plan 
.Subi  ommittee  on  S\L  lndu.<itors  (9 
a. 111. -10  <i  m  )  Room  1295: 

•  A()[)ro\  al  of  Minutes 

•  Results  ijf  AgeiK  \  Review 

•  Si^K  liidn  ators  j:0()4  Cover 

•  SiVF  liidii  ators  2004  Companion 
Piece 

Committee  rn  Strategv  ,in(i  Budget 
(10:20  am  -12  noon)  Room  12,(5: 

•  .A[i[iri  A  ,il  ,  it  Minutes 

•  Re\  icv\  lit  Draft  Re[)orf  (required  b\- 

.Se,  tioii  IZ  of  the  NSF 

Autliorization  Act) 
Exefutive  f'ommittet>  (12  nnon-12:30 
p  m.)  Room  1295 

•  Minutes 

•  Cuidelines  forC'losetl  NSB  Sessi(.)ns 

Siibi  ommittee  on  Polar  Issues  (1 
p.m.-!  45  |)  m  I  Rodiii  1235: 

•  .\ppro\  al  ot  Minutes 

•  OPP  Direc  tor  s  Re|iort: 

•  Intern, itional  PoLir  Year  Planning 

•  1(  ebreaker  .\\  ailabilit) 

•  .Xntarctic  Treatv  Issues 

•  Tourism 

•  ( .an.id.i  to  |oiii  .\'r(  :M 

•  HnetiiiL;  on  Intern. itional  .Arctic 

Rese.iri  h  ( Center 

•  I'p'l'tt"'  "11  MRFFC  Pro|e(  ts 

•  South  Pol"  St.ilion  .Moderni/.ation 

•  LC-1  U)  ( .1  inversion 

(  iiiiimittr-e  oh  iuiuc.ition  and  Human 
Resources  \1  p.m. — 4  [)  in  )  Room  1235: 

•  Minutes 

•  .\pproval  of  Minutes 

•  Comments  from  the  (^hair 

•  Status  of  NVVP  Task  Force  Report 

•  Reports  form  Working  (Groups  (K- 
12.  I  ndergraduate  ^  tlraduate) 

•  Report  from  Sulu  ommittee  on  .S^iF 
Indicators 

•  .Status  Refiort  on  lollow-u[i  of  the 
August  12tli  Workshop  on 
Hro.idenin^  P.irtii  ijiation 

•  Re[)ort  troni  the  FUR  AD 

•  New  Business 

.\d  lloi    T.isk  (irouji  on  l,ong-Li\ed 
D.ita  (  jille(  lions  1,4  pni,  -5  [),m  J  Room 
1235. 


•  Status  Report  on  Workshop 

•  Terms  of  Reference 

•  Date 

•  Invitees 

•  Agenda 

•  White  Paper 

Closed 

Audit  &  Oversight  (9:40  a.m.-lO  a.m.) 
Room  1235: 

•  Briefing  on  an  Active  Investigation 

(Committee  on  Strategy  &  Budget  (10 
a.m. -10:20  a  in.)  Room  1235: 

•  Budget  Update 

F.xec  utive  Committee  (12:30  p.m.-l 
p  in.)  Room  1295: 

•  Directors  Items 

•  Specific  Personnel  Matters 

•  Future  Budgets 

Thursday,  (htoIxT  Iti.  2003 

Open 

Committee  on  Programs  and  Plans 
(9:15  a.m.-10:30  a.m.)  Room  1235: 

•  Minutes/ Announcements 

•  l.ong-lived  Data  (Collections:  Status 

Report 

•  Status  of  the  Science  &.  Technology 

Centers:  Integrative  Partnership 
Program 

•  Cvberinfrastruc:ture 

•  Polar  Subcommittee 

Plenary  Session  (jf  the  Board  (1  p.m.- 
3:45  p.m.)  Room  1235: 

•  Minutes 

•  Closed  Items.  November  2003 

•  t;hairman  s  Items 

•  Director's  Items 

•  Discussion:  Update  on  NSB  Elections 

•  Presentation:  Update  on  SikE  visas 

•  Presentation:  OMB  Draft  Peer  Review 

Standards 

•  (Committee  Reports 

Closed 

(Committee  on  Programs  and  Plans  (8 
a.m. -9:15  a.m.)  Room  1235: 

•  NSB  Award  Ac:tion:  Division  of  Ocean 
Sciences 

•  NSB  Award  Action:  Division  of 
Biological  Infrastructure 

•  NSB  .Award  Action:  (Office  of  Polar 
Programs 

Plenarv  Session  of  the  Board  (10:45 
a.m. -12:30  p.m.)  Room  1235: 

•  Closed  Minutes 

•  Award  Actions 

•  (Closed  Session  (Committee  Reports 

Mirhael  P.  Crosby. 

h\i  ,  ulnr  Ollii  rr.  \SH 

[FK  DiK  .  (i:i-25H47  Filed  l()-7-<):v.  3:3H  pml 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-335  and  389] 

Florida  Power  and  Light  Company,  et 
al.,  St.  Lucie  Plant,  Unit  Nos.  1  and  2; 
Notice  of  Issuance  of  Renewed  Facility 
Operating  License  Nos.  DPR-67  and 
NPF-16  for  an  Additional  20- Year 
Period 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission^  (the 
Commission)  has  issued  Renewed 
Facility  Operating  License  Nos.  DPR-67 
and  NPF-16  to  Florida  Power  and  Light 
Company  (the  licensee),  the  operator  of 
the  St.  Lucie  Plant,  Unit  Nos.  1  and  2 
(St.  Lucie,  Units  1  and  2).  Renewed 
Facility  Operating  License  No.  DPR-67 
authorizes  operation  of  St.  Lucie,  Unit  1, 
by  the  licensee  at  reactor  core  power 
levels  not  in  excess  of  2700  megawatts 
thermal  in  accordance  with  the 
provisions  of  the  St.  Lucie,  Unit  1, 
renewed  license  and  its  Technical 
Specifications.  Renewed  Facility 
Operating  License  No.  NPF-16 
authorizes  operation  of  St.  Lucie.  Unit  2, 
by  the  licensee  at  reactor  core  power 
levels  not  in  excess  of  2700  megawatts 
thermal  in  accordance  with  the 
provisions  of  the  St.  Lucie,  Unit  2, 
renewed  license  and  its  Technical 
Specifications. 

St.  Lucie,  Units  1  and  2,  are 
pressurized,  light  water  moderated  and 
cooled,  nuclear  reactors  located  on 
Hutchinson  Island  in  St.  Lucie  County, 
Florida. 

The  applications  for  the  renewed 
licenses  complied  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  regulations.  As 
required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
chapter  1,  the  Commission  has  made 
appropriate  findings,  which  are  set  forth 
in  each  license.  Prior  public  notice  of 
the  action  involving  the  proposed 
issuance  of  these  renewed  licenses  and 
of  an  opportunity  for  a  hearing 
regarding  the  proposed  issuance  of  these 
renewed  licenses  was  published  in  the 
Federal  Register  on  December  27,  2001 
(66  FR  66946). 

For  further  details  with  respect  to  this 
action,  see  (1)  the  Florida  Power  and 
Light  Company's  renewal  application 
for  St.  Lucie,  Units  1  and  2,  dated 
November  29,  2001,  as  supplemented  by 
letters  dated  January  8,  June  25,  August 
26.  September  26  (four  letters).  October 
3.  October  10,  November  27,  December 
2,3,  2002.  and  January  9,  February  4, 
March  27  (two  letters),  March  28,  April 
25.  May  30,  )une  10,  and  June  23,  2003; 
(2)  the  Commission's  safety  evaluation 


report,  September  2003  (NUREG-1779); 
(3)  the  licensee's  updated  final  safety 
analysis  report;  and  (4)  the 
Commission's  final  environmental 
impact  statements  (NUREG-1437). 
Supplement  11,  for  St.  Lucie.  Units  1 
and  2,  dated  May  19,  2003.  These 
documents  are  available  at  the  NRC's 
Public  Document  Room,  One  White 
Flint  North.  11555  Rockville  Pike,  first 
floor,  Rockville,  Maryland  20852,  and 
can  be  viewed  from  the  NRC  Public 
Electronic  Reading  Room  at  http:// 
Hivw.nrc.gov/reading-rm/adanis.html. 

Copies  of  Renewed  Facility  Operating 
License  Nos.  DPR-67  and  NFP-16  may 
be  obtained  by  writing  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Director,  Division  of  Regulator^' 
Improvement  Programs.  Copies  of  the 
safety  evaluation  report  (NLJREG-l  779), 
and  the  final  environmental  impact 
statements  (NUREG-1437),  Supplement 
11,  for  St.  Lucie,  Units  1  and  2  may  be 
purchased  from  the  National  Technical 
Information  Service,  Springfield, 
Virginia  22161-0002  {http:// 
M'W'w.jjns.gov),  1-800-553-6847,  or  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  requestor's 
Government  Printing  Office  deposit 
account  number  or  VISA  or  MasterCard 
number  and  expiration  date. 

Dated  at  Rockville,  .Vlaryland.  I.his  2  day  of 
October.  200,3. 

For  The  Nuclear  Regulatory  Commission. 
Pao-Tsin  Kuo, 

Program  Director.  License  Renenal and 
Environmental  Impacts  Program. Division  of 
Regulator}'  Improvement  Programs.  Office  of 
Muclear  Reactor  Regulation. 
[FR  Doc.  0.3-2.5604  Filed  10-8-0.3;  8:4.t  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-423] 

Dominion  Nuclear  Connecticut,  Inc., 
Millstone  Power  Station,  Unit  No.  3; 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulaton,' 
Commission  (NRC)  is  considering 
issuance  of  exemptions  from  Title  10  of 
the  Code  of  Federal  Regulations  (10 
CFR)  part  50,  section  50.44,  section 
50.46,  and  appendix  K,  for  Facility 
Operating  License  No.  NPF-49,  issued 
to  Dominion  Nuclear  Connecticut  (the 
licensee),  for  operation  of  the  Millstone 
Power  Station,  Unit  No.  3  (MP3), 
located  in  Waterford.  Connecticut. 
Therefore,  pursuant  to  10  CFR  51.21.  the 
NRC  is  issuing  this  environmental 


assessment  and  finding  of  no  significant 
impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
MP3  from  the  requirements  of  10  CFR 
part  50.  section  50.44.  section  50.46  and 
appendix  K,  to  allow  the  use  of  up  to 
eight  Lead  Test  Assemblies  (LTAs) 
fabricated  with  Optimized  ZIRLO.  a 
cladding  material  that  contains  a 
nominally  lower  tin  content  than 
previously  approved  cladding  materials. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
July  1.2003. 

The  Need  for  the  Proposed  Action 

As  the  nuclear  industry-  pursues 
lunger  operating  cycles  with  increased 
fuel  discharge  burnups  and  more 
aggressive  fuel  management,  the 
corrosion  performance  specifications  for 
the  nuclear  fuel  cladding  become  more 
demanding.  Industry  data  indicates  that 
corrosion  resistance  improves  for 
cladding  with  a  lower  tin  content.  The 
optimum  tin  level  provides  a  reduced 
corrosion  rate  while  maintaining  the 
benefits  of  mechanical  strengthening 
and  resistance  to  accelerated  corrosion 
from  abnormal  chemistry  conditions.  In 
addition,  fuel  rod  internal  pressures 
(resulting  from  the  increased  fuel  duty, 
use  of  integral  fuel  burnable  absorbers 
and  corrosion/temperature  feedback 
effects)  have  become  more  limiting  with 
respect  to  fuel  rod  design  criteria.  By 
reducing  the  associated  corrosion 
buildup,  and  thus,  minimizing 
temperature  feedback  effects,  additional 
margin  to  fuel  rod  internal  pressure 
design  criteria  is  obtained. 

As  part  of  a  program  to  address  these 
issues,  the  Westinghouse  Electric 
Company  has  developed  an  LTA 
program,  in  cooperation  with  the 
licensee,  that  includes  a  fuel  cladding 
with  a  tin  content  lower  than  the 
currently  licensed  range  for  ZIRLO.  The 
NRC's  regulations  in  10  CFR  part  50, 
section  50.44,  section  50.46,  and 
appendix  K.  make  no  provision  for  use 
of  fuel  rods  clad  in  a  material  other  than 
Zircalloy  or  ZIRLO.  The  licensee  has 
requested  the  use  of  up  to  eight  LTAs 
with  a  tin  composition  that  is  less  than 
that  specified  in  the  licensing  basis  for 
ZIRLO,  as  defined  in  Westinghouse 
design  specifications.  Therefore,  use  of 
the  LTAs  calls  for  exemptions  from  10 
CFR  part  50,  section  50.44.  section 
50.46,  and  appendix  k. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  staff  has  completed  its 
environmental  evaluation  of  the 
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proposed  action  and  concludes  that  the 

proposed  exemptions  would  not 
incrPd.sp  the  probahilit\-  or  cDD^ftjutnires 
of  tii:c:ident.s  previously  diifilvzt'ti.  and 
would  not  affect  facility  radiation  levels 
iir  facilitv  radiological  effluents. 

The  pniptised  ac  tinn  will  not 
siynifirantlv  increase  the  prohahility  or 
consequences  of  ai cidents,  no  changes 
are  being  made  in  the  tvpes  of  effluents 
that  ma\  be  rt'leastvi  .iffsit-v  ami  there 
is  no  significant  mi  OM^f  in 
occupational  or  public  radiation 
exposure  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  thf  proposed 
action 

With  regard  to  [lotf'ntial 
n(!nradiologu:al  impac  ts.  the  proposed 
ac;ti(m  does  not  mvoU>'  anv  historic 
sites   It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
envinmmerital  impact  Therefore,  there 
are  no  significant  nimradiologic  al 
environmental  impacts  associated  with 
the  proposed  ac:tion. 

.■\ccordingiv.  the  NRC  staff  c:o[i(  ludes 
that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  acti(m 

Environmental  Inipatts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternate  t'  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i  e  .  the  "no-ai-tion' 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impac  ts  of  the  proposed 
action  and  the  ahernative  action  are 
similar 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resources  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  MP3. 
dated  December  1984 

Agencies  and  Persons  Consulted 

On  August  2^.  2003.  the  staff 
consulted  with  the  Connecticut  .State 
official,  Mr  Michael  Firsick.  of  the 
Connecticut  Department  of 
Environmental  Protection,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  envinmmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  qualitv  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action 


For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  lulv  1.  2003   Documents  mav  be 
exaiiuned.  and/or  c  opied  for  a  fee.  at  the 
NKCs  Public  Document  Room  (PDR), 
located  at  One  White  Flint  North.  Public; 
File  Area  Ol  F21.  1 1553  Rockville  Pike 
(first  floor).  Rockville.  Maryland. 
Publicdy  available  records  will  be 
accessible  electronically  from  the 
Ageni  \vvide  Doi  iiments  .Xcc  es>  and 
Maii.iueiiieiit  Sysleiii  (.\D.\MS)  Public; 
I.I'M  troiiic.  Rtrading  Room  on  the  internet 
.It  the  \RC  Web  site,  http  '" 
U'u  u  nn   i,'(u   rciulinii-riv/ddanishtml. 
Persons  \v)io  do  not  have  access  to 
ADAMS,  or  who  ent;ounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  SRCs  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209  or  301   41.5-4737,  or  by  e-mail 
to  pdr@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  October  2003. 

Fur  1  he  Nuc  lear  Regulatory  Commission. 
James  W.  ClifTord, 

Chief,  Section  2.  Project  Directorate  I,  Division 
of  Licensing  Project  Management.  Office  of 
S'uclear  Reactor  Regulation 
(PR  Doc.  03-25605  Filed  10-8-03;  8:45  am] 

BtLLING  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear  Waste 
Meeting  on  Planning  and  Procedures, 
Revised  Notice  of  Meeting 

The  ACNW  will  hold  a  Planning  and 
Procedures  meeting  on  October  21, 
2003.  RoomT-2Br,  11545  Rockville 
Pike,  Rockville.  Maryland 

The  entire  meeting  will  be  open  to 
public:  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U  S.C.  552b(c-)(2)  and  (fi)  to  discuss 
cjrganizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rulers  and  prac:tic:es  of  ACNW.  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subjec:t  meeting 
shall  be  as  follows: 

Tuesday,  October  21,  2003 — 8:30  a.m.- 
10  a.m. 

The  Committee  will  discuss  proposed 
ACNW  activities  and  rcdated  matters. 
The  purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  proposed  positions 
and  dc:tions.  as  appropriate,  for 
deliberation  by  the  full  (Committee. 

Members  of  the  public:  ciesiring  to 
provide  oral  statements  and/or  written 
comments  should  notify  the  Designated 


Federal  Official.  Mr.  Howard  J.  Larson 
(Telephone:  301/415-6805)  between 
7:30  a.m.  and  4:15  p.m.  (ET)  five  days 
prior  to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Elc;ctronic:  recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  that  are  open  to  the  public. 
Further  information  regarding  this 
meeting  can  be  c)btained  by  contacting 
the  Designated  Federal  Official  between 
7:30  a.m.  and  4:15  p.m.  (ET).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  agenda. 

Dated;  October  2.  200:i. 
Sher  Bahadur. 

.^ss(H■|clte  Direi  tor  for  Technical  Support. 
.-XCRS  ACWV 

IFR  D<ii    03-2.Sl.U0  Filed  10-8-03:  8:4.5  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  146th 
meeting  on  October  21-23,  2003,  Room 
T-2B3,  11545  Rockville  Pike,  Rockville, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  schedule  for  this  meeting  is  as 
follows: 

Tuesday,  October  21,  2003 

10:30  a.m.-10:40  a.m.:  Opening 
Statement  (Open) — The  Chairman  will 
open  the  meeting  with  brief  opening 
remarks,  outline  the  topics  to  be 
discussed,  and  indicate  itsms  of 
interest. 

10:40  a.m.-12  Noon.:  Summer  Intern 
Project  (Open) — The  ACNW  summer 
intern  will  provide  her  final  report  to 
the  Committee  on  the  project  titled, 
"Assessment  Model  Uncertainty  in 
Performance  Assessment." 

1  p.m.-l:30  p.m.:  Biosphere  Scenarios 
and  Dose  Calculation  Working  Group 
(Open) — The  Committee  will  review  the 
agenda  and  speakers  for  the  Biosphere 
Working  Group  scheduled  for  February 
24-26,  2004  in  Rockville,  Maryland. 

1 :30  p.m.-2  p.m.:  Site  Visit — Yucca 
Mountain,  Nevada  (Open) — The 
Committee  will  finalize  its  November 
18,  2003,  trip  to  Yucca  Mountain  and 
the  Amargosa  Valley,  and  its  subsequent 
technical  discussions  in  Las  Vegas,  NV 
with  DOE  representatives  and 
stakeholders  during  the  147th  ACNW 
Meeting.  November  19-20,  3004. 


/  Tl .J. 
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2:15  p.m.-6  p.m.:  Committee  Retreat 
(Open/Closed) — The  Committee  will 
continue  its  discussion  (from  the  145th 
meeting)  on  technical  topics  it  intends 
to  examine  over  the  next  12  to  18 
months  and  ACNW  activities  and 
related  matters. 

Note:  A  portion  of  this  session  may  be 
closed  pursuant  to  5  U.S.C.  552b{c)  (2)  and 
(6)  to  discuss  organizational  and  personnel 
matters  that  relate  solely  to  internal 
personnel  rules  and  practices  of  the  ACNW, 
and  information  the  release  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

Wednesday,  October  22,  2003 

8:30  a.m.-8:35  a.m.:  Opening 
Statement  (Open) — The  Chairman  will 
make  opening  remarks  regarding  the 
conduct  of  today's  sessions. 

8:35  a.m.-12:15  p.m.:  Yucca 
Mountain  Pre-Closure  Safety  and  Drift 
Degradation  Issues  (Open) — The 
Committee  will  hear  from 
representatives  of  the  NRC  staff  on  these 
issues.  Presentations  will  include  a 
summation  of  the  status  of  related 
agreements,  a  demonstration  of  the  pre- 
closure  safety  analysis  tool,  and  the 
MECH-FAIL  computer  code  used  to 
evaluate  drift  degradation  within  a 
geologic  repository. 

1 .30  p.m.-3:30  p.m.:  Updated  Staff 
Performance  Assessment  Code  TPA  5.0 
and  Peer  Review  Comments  (Open) — 
The  Committee  will  hear  from 
representatives  of  the  NRC  staff  on  the 
updated  TPA  Code  5.0  and  how  external 
peer  review  comments  were 
incorporated  into  the  code. 

3:45  p.m.-4  p.m.:  Waste 
Management — Related  Safety  Research 
Report  (Open) — The  Committee  will 
discuss  plans  for  ACNW  review  of  NRC 
waste  management-related  safety 
research. 

4  p.m.-6  p.m.:  Preparation  for 
Meeting  with  the  NRC  Commissioners 
(Open) — The  next  meeting  with  the  NRC 
Commissioners  is  scheduled  to  be  held 
at  10  a.m.  in  the  Commissioners' 
Conference  Room,  One  White  FUnt 
North  on  October  23,  2003.  The 
Committee  will  review  its  proposed 
presentations. 

Thursday,  October  23,  2003 

8:30  a.m.-8:35  a.m.:  Opening 
Statement  (Open) — The  Chairman  will 
make  opening  remarks  regarding  the 
conduct  of  today's  sessions. 

8:35  a.m.-9:30  a.m.:  Update  on  Waste 
Management  Topics  (Open) — The 
Committee  will  receive  its  semi-aimual 
update  on  waste  management  topics 
from  the  Director,  Division  of  Waste 
Management,  NMSS. 


9:30  a.m.-9:45  a.m.:  Discussion  of 
Topics  for  Meeting  with  the  NRC 
Commissioners  (Open) — The  Committee 
will  discuss  topics  scheduled  for  the 
ACNW  Meeting  with  the  NRC 
Commissioners  at  10  a.m. 

10  a.m.-12  Noon:  Meeting  with  the 
NRC  Commissioners  (Open) — The 
Committee  will  meet  with  the  NRC 
Commissioners  in  the  Commissioners' 
Conference  Room,  One  White  Flint 
North  to  discuss  the  following: 

•  Chairman's  Report 

•  Status  and  Pathway  to  Closure  on 
Key  Technical  Issues 

•  High-Level  Waste  Risk  Insights 

•  Total  System  Performance 
Assessment  (TSPA/TPA)  Working 
Group 

•  Performance  Confirmation  Working 
Group 

1  p.m.-2:45  p.m.:  Preparation  of 
ACNW  Report  (Open)— The  Committee 
will  discuss  potential  reports  on  Yucca 
Mountain  Pre-Closure  Safety  and  Drift 
Degradation  Issues  and  Updated  Staff 
Performance  Code  TPA  5.0  (tentative). 

2:45  p.m.-3  p.m.:  Miscellaneous 
(Open) — The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
October  11,  2002  (67  FR  63459).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public.  Electronic 
recordings  will  be  permitted  only 
dming  those  portions  of  the  meeting 
that  are  open  to  the  public.  Persons 
desiring  to  make  oral  statements  should 
notify  Mr.  Howard  J.  Larson,  Special 
Assistant  (Telephone  301/415-6805), 
between  7:30  a.m.  and  4  p.m.  ET,  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  schedule  the  necessary  time  during 
the  meeting  for  such  statements.  Use  of 
still,  motion  pictiure,  and  television 
cameras  diuing  this  meeting  will  be 
limited  to  selected  portions  of  the 
meeting  as  determined  by  the  ACNW 
Chairman.  Information  regarding  the 
time  to  be  set  aside  for  taking  pictiues 
may  be  obtained  by  contacting  the 
ACNW  office  prior  to  the  meeting.  In 
view  of  the  possibility  that  the  schedule 
for  ACNW  meetings  may  be  adjusted  by 
the  Chairman  as  necessary  to  facilitate 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  notify  Mr. 
Howard  J.  Larson  as  to  their  particular 
needs. 


Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  contacting  Mr.  Hov.'ard  J. 
Larson. 

ACNW  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  through  the  NRC  Public 
Document  Room  at  pdr@nrc.gov,  or  by 
calling  the  PDR  at  1-800-397-4209,  or 
from  the  Publicly  Available  Records 
System  (PARS)  component  of  NRC's 
document  system  (ADAMS)  which  is 
accessible  from  the  NRC  Web  site  at 
h  ttp  ://www.  nrc.gov/rea  ding-rm/ 
adams.html  or  http://www.nrc.gov/ 
reading-rm/ doc-collections/  (ACRS  & 
ACNW  Mtg  schedules/agendas). 

Videoteleconferencing  ser\'ice  is 
available  for  observing  open  sessions  of 
ACNW  meetings.  Those  wishing  to  use 
this  service  for  observing  ACNW 
meetings  should  contact  Mr.  Theron 
Brown,  ACNW  Audiovisual  Technician 
(301/415-8066),  between  7:30  a.m.  and 
3:45  p.m.  ET.  at  least  10  days  before  the 
meeting  to  ensure  the  availability  of  this 
service.  Individuals  or  organizations 
requesting  this  service  will  be 
responsible  for  telephone  line  charges 
and  for  providing  the  equipment  and 
facilities  that  they  use  to  establish  the 
video  teleconferencing  link.  The 
availability  of  video  teleconferencing 
services  is  not  guaranteed. 

Dated:  October  3.  2003. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  03-25602  Filed  10-8-03;  8:45  am] 

BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Consideration;  Correction 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Biweekly  notice;  correction. 

SUMMARY:  This  document  corrects  a 
notice  appearing  in  the  Federal  Register 
on  September  18,  2003  (68  FR  54747). 
This  action  is  necessary  to  correct  an 
erroneous  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
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0001,  telephonp  (301)  415-7163.  e-mail 

mtl&nrc  gov 

SUPPLEMENTARY  INFORMATION:  On  pat;*' 
5474H,  in  the  first  column,  in  the  fourth 
txunplete  paragraph,  in  the  first  line,  fhi' 
date  ■■(ktober  IB.  200  T   shouhi  reaii 
UctobtT  20.  200.5 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  October.  2003 

FDr  thp  N'uf:lear  Regulatory  Commission. 
Michael  T.  Le«ar. 

Chwf.  Rules  and  Directives  Branch.  Division 
of  Administrative  Sen  ices.  Office  of 
.administration. 
.'■KD'K    in-j^hot  Filed  10-8-03;  8:45  am] 

BILLING  COOC  7590-01 -P 


OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Circular  A-4,  Regulatory  Analysis 

agency:  ()ffi(  e  of  Management  and 
Budget.  H\e(  uti\e  ( )ffi(:e  of  the 
President 
action:  Notice. 


SUMMARY:  OMB  announces  the  issuance 

of  (art  uiar  .A. -4.  Regulatorv  Analysis. 
This  (arcuiar  provides  the  Office  of 
Management  and  Budget's  (OMB's) 
guidan(  e  to  Federal  agencies  on  the 
development  ot  reoulatory  analysis  as 
required  under  section  6(a)(3)(c)  of 
Exe(utive  Order  I2HHft.  ■'Regulatorv 
Planning  and  Re\  i>'U  .    the  Kegulaturv 
Right-to-Know  .\ct.  and  a  variety  of 
related  authorities  The  (arcuiar  also 
provides  guidance  to  ageiu  les  on  the 
regulatorv  accountuig  --tateinents  that 
are  required  under  the  Rt't;ulator\'  Right- 
to-know  A(  t  The  new  (in  iilar  can  be 
accessed  throutih  the  OMH  Web  site 
(http     liiviv  ivhitphnif^t'  ii  iv/nmb/ 
I  irruhirs  indt^x  html) 

This  Circular  refines  OMB's  "best 
practices"  d(x:urnent  ot  l')96  {http:// 
^\^\-\v  '.vhitfhciusf  i^nv  <i'.:'J<  ini'ireg/ 
ridguidf  htnU].  whiLh  v\  as  issued  as  a 
guidance  in  2000  [http:// 
ivvviv  whitfhousf  gov/omb/infmoranda/ 
mVD-iJH  pdf).  and  reaffirmed  in  2001 
\http     null  i\, hitfhouse.gov/omh/ 
mf'mnrnniia  mU  1-2 J. html).  It  replaces 
both  the  iMMh    best  practices"  and  the 
2000  guidant f 

The  effective  date  of  this  (arc  ular  is 
lanuarv  1 .  2004  for  regulatorv'  analyses 
received  bv  OMB  in  support  of 
proposed  rules,  and  lanuarv   1    200.")  !or 
regulatorv  analvses  received  by  OMB  in 
support  of  final  rules.  In  other  words, 
this  Circular  a[)plies  to  the  regulatorv 
analvses  for  draft  profiosed  rul''s  tha* 
are  fnrmallv  submitted  to  (J1R.\  alter 
Ue(  ember  U.  2003,  and  for  draft  final 
rules  that  are  formallv  submitted  to 


OIRA  after  Det  ember  31.  2004. 
(Hov\ever,  if  the  draft  proposed  rule  is 
subjei  t  to  the  (arcuiar.  then  the  draft 

final  rule  will  also  be  sub|e(  t  to  the 
(art  ular  even  if  it  is  submitted  prior  to 
laniiarv  1 ,  200.S  )  To  the  extent 
(irac  ticalile.  ageiu  les  should  comjilv 
earlier  than  these  effective  dates. 
Agenc  ies  mav.  on  a  case-bv-case  basis, 
seek  a  waiver  from  OMB  if  these 
effec  tiv-'  dates  are  impractical. 

A  draft  ot  this  (arc  ular  was  develojied 
bvOMH  and  the  Council  of  Economic 
Advisors  (CKA)    T'ht'  draft  was  subject  to 
public  comment   external  peer  rev  ii'w. 
and  inter. itieiH  v  rev  lew 
FOR  FURTHER  INFORMATION  CONTACT; 
keitll  Me  it  oil,  Ottll  e  ot  1 11  ti  a  Illation  and 

R"'i;ulatorv  Affairs.  Office  of 
Management  anil  Budget.  72'i  1  7th 
Street',  N\V.,  New  Executiv  ( )tti(  e 
Building.  Room  10201.  Washington.  DC 
20:")();i  Itel.  (2021  395-4815). 

jtihii  I)   drdhdin. 

.administrator.  Office  of  Information  and 

Regulatory  Affairs. 

IFR  Dor  03-2'i606  Filed  10-8-03;  8:45  am) 

BILLING  CODE  jl  'O-O'    P 


PRESIDIO  TRUST 

Notice  of  Public  Meeting 

agency:   Ih.'  Pr.'sidio  Trust 
ACTION:  \otice  ol  public  meeting. 


SUMMARY:  In   ic( urdance  with  tj  103(c)(6) 
ot  ih>'  I'residio  Trust  Act.  lb  Li.S.C. 
^4h()bh  note,  Title  I  of  Public  Law  104- 
^  it.  Ill)  .Stat.  4097.  and  in  accordance 
with  the  Presidio  Trust's  bvlaws,  notice 
is  hereby  given  t.'i.it  a  puhln   iiieeting  of 
the  Presidio  'Trust  tioani  ot  Direc  tors 
will  be  held  I  niiuiieiK  ing  ti  id  p  in   on 

W.'dnesd.iV  ,  (  )'  lobei   2').  21)0  i    at  the 

(Jfficers   l.lub,  .')U  .Mora^.i  .\venue. 
Presidio  of  San  Francis(  i  >  (  alitornia 
The  Presiiiio  Trust  v\  as  i  re,iti-d  bv 
Congress  iii  i'rid  to  in. mage 
approximately  eiglilv  pert  ent  ot  the 
former  U.S.  Armv  base  kjiovv  n  as  the 
Presidio,  in  San  Tr.incisc  o.  California 
The  purposes  of  this  meeting  are  to; 
(1)  Introduce  the  new  memtiers  of  the 
Board  of  the  Trust:  (21  pio\  ide  the 
Executive  Direi  tor's  geiier.il  status 
report;  (3)  hear  from  the  three  short- 
listed teams  respoiuinm  to  ,i  K''iiii>'si  for 
Proposcds  for  the  rehatulitatioii  .uid 
reuse  of  the  Piiblu   Health  .Se!\  k  ,' 
Hospit  il    i'M.SH)  I  omple\.  |4.i  lei  five 
oral  s(  opini;  •  oinments  under  the 
National  Eiiv  in  •nnii'nl.il  I'oln  v  .\(  I  oti 
the  Trust's  pi,  ,ji.  ,si(i  .aiv  ironmeiital 
review  for  tlic  i'lisd  project:  and  {'•>} 
receive  public  comment  in  accordance 
with  the  Trust's  Fublii   Outreat  h  I'oiicv 


TIME:  The  meeting  will  be  held 
commencing  at  6:30  p.m.  on 
Wednesday,  October  29,  2003. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Officers'  Club,  50  Moraga  Avenue. 
Presidio  of  San  Francisco. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Cook,  General  Counsel,  the 
Presidio  Trust.  34  Graham  Street,  P.O. 
Box  29052.  San  Francisco,  California 
94129-0052.  Telephone:  (415)  561- 
5300 

DhIciI   ()(  tnli.-r  t.  2(l().t 
Karen  .\.  (^ook. 
('•t'nvral  (Jounsi-I 

IFK  Dn(    n.'i-2.TS8^  Tiled  lO-a-03:  «;45  anil 
BILLING  CODE  4310-4B-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  In  a(  r ordance  with  the 
Paperwork  Reduction  Act  of  1995  [44 
I'  S,C,  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposaKs)  for  the 
( (illec  tion  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
apjiroval 

Summary  of  Proposal(s) 

(1)  Cullcdion  title:  Vocational  Report. 

(2)  Furmlsl  submitted:  0251. 

(3)  OMR  Sumber-  3220-0141. 

(4)  Expiration  date  of  current  UMB 
r/f?urance:  11/30/2003. 

(5)  Type  of  .-equest:  Extension  of  a 
currentK  approved  collection. 

I  til  Respondents:  Individuals  or 
households, 

I  7)  Estimated  annual  number  of 
ff-pondents:  'i,0()0. 

(H)  Total  annual  responses:  ti.OOO. 

(91  Total  amnial  reporting  hours: 
3.045 

(10)  Collection  description:  Section  2 
the  Railroad  Retirement  Act  provides  for 
the  pavment  of  disability  annuities  to 
qualified  emplovees  and  vvidower(s). 
Tht'  collection  obtains  the  information 
needed  to  determine  their  al)ility  to 
work, 

.Additional  Information  or  (comments: 
(iopies  of  the  forms  and  supporting 
iiH  uments  can  be  obtained  from  ("buck 
Mierzvva,  the  agencv  clearance  officer 
(312-751-33()3). 

('oniments  regarding  the  information 
I  ollection  should  be  addressed  to 
Ronald  1   Hodapp.  Railroad  Retirement 
Board.  H44  North  Rush  Street,  Chicago, 
lllimus  60()1 1-2092.  and  to  the  OMB 
Desk  Olticer  for  the  RRB.  at  the  Office 
of  Manauement  and  Budget.  Room 


."SR.IRR 
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10230.  New  Executive  Office  Building, 
Washington,  DC  20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  03-25567  Filed  10-8-03;  8:45  am] 

BILLING  CODE  790S-O1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27733] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

October  3,  2003. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
appliration(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  sununarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
October  27,  2003,  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  DC  20549-0609.  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law.  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  October  27,  2003,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and /or  permitted  to  become  effective. 

Gulf  Power  Company  (70-10154) 

Gulf  Power  Company  ("Gulf),  One 
Energy  Place,  Pensacola,  Florida  32520, 
a  wholly  owned  electric  utility 
subsidiary  of  The  Southern  Company 
("Southern"),  270  Peachtree  Street, 
NW.,  Atlanta,  Georgia  30303,  a 
registered  holding  company,  has  filed 
an  application-declaration 
("Application")  under  sections  6(a),  7, 
9(a).  10  and  12  (b)  of  the  Act  and  rules 
45,  52  and  54.  Gulf  proposes  to  organize 
one  or  more  subsidiaries  for  the  purpose 
of  effecting  various  financing 


transactions  involving  the  issuance  and 
sale  of  an  aggregate  of  $150,000,000  of 
preferred  securities,  from  time  to  time, 
through  December  31.  2006. 

In  connection  with  the  issua^ice  of  the 
preferred  securities.  Gulf  proposes  to 
organize  one  or  more  separate 
subsidiaries  as  a  business  trust  under 
the  laws  of  the  State  of  Florida  or  a 
statutory  trust  under  the  laws  of  the 
State  of  Delaware  or  another  comparable 
trust  in  any  jurisdiction,  or  any  other 
entity  or  structure,  foreign  or  domestic, 
that  is  considered  advantageous  by  Gulf 
(individually  a  "Trust"  and  collectively 
the  "Trusts").'  Gulf  proposes  that  the 
Trusts  will  issue  and  sell  from  time  to 
time  preferred  securities,  as  described  in 
this  Application  (the  "Preferred 
Securities"),  with  a  specified  par  or 
stated  value  or  liquidation  amount  or 
preference  per  security.  Gulf  requests 
the  Commission  to  reserve  jurisdiction 
over  the  use  of  a  foreign  entity  as  a 
Trust. 

Gulf  has  a  total  amount  of 
$115,000,000  of  Preferred  Securities 
issued  and  outstanding  through  Trusts, 
as  of  June  30,  2003.  The  outstanding 
Preferred  Securities  were  issued  through 
Trusts  rather  than  directly  by  Gulf  as 
subordinated  debt  because  certain  rating 
agencies  recognize  preferred  securities 
of  this  kind,  issued  through  trusts,  as 
having  some  equity  content,  rather  than 
directly  issued  subordinated  debt, 
which  has  no  equity  content.  Gulf  states 
that  transactions  of  the  Trusts  are 
reported  by  Gulf  on  its  financial 
statements  cmd  asserts  that  it  is 
desirable  for  Gulf  to  continue  to 
maintain  a  degree  of  similarity  in  its 
financial  statements  by  issuing  Preferred 
Securities  through  the  Trusts  rather  than 
directly  issuing  subordinated  debt.- 


'  .Applicants  state  that  the  ability  to  use  trusts  in 
financing  transactions  can  sometimfs  offfir 
increased  state  and/or  federal  lax  efficiency- 
Increased  tax  effii  iency  can  result  if  a  trust  is 
located  in  a  state  or  country  that  has  tax  laws  tiiat 
make  thf!  proposed  financing  Ir.insaclion  more  tax 
efficient  relative  to  the  (,ompan\  s  existinc;  taxing 
jurisdiction.  Decreasing  tax  exposure,  however,  is 
usually  nol  the  primary  goal  u  hen  establishing  a 
trust.  Use  of  a  trust  can  provide  polenti,dl\ 
significant  benefits  to  a  company,  even  without  a 
net  improvement  in  its  tax  position.  Trusts  can 
increase  a  company's  ability  to  at  cess  new  soun  es 
of  capital  bv  enabling  it  to  undertake  financing 
transactions  with  featiires  and  terms  attractive  to  a 
wider  investor  base.  Trusis  can  be  established  in 
jurisdictions  or  on  terms  favorable  to  the  sponsoring 
company  and.  at  the  same  time,  ghe  targeted 
investors  attractive  in(  entive,  lo  invest  and  so 
provide  financi:ig.  Many  of  these  investors  would 
nol  be  participants  in  the  company's  bank  group 
and.  typically,  would  not  hold  companv  b<iiids  or 
commercial  paper.  ConsequentU  .  thev  represent 
potential  new  sources  of  capital 

-fiulf  notes  that  it  reclassified  SllS.OOO.OOO  ot 
outstanding  mandatorily  redeemable  Preferred 
Securities  as  liabilities,  effective  |ul\  1.  2003. 
pursuant  to  Financial  Accounting  Standards  Board 


Gulf  currently  is  authorized  to  issue 
Preferred  Securities  in  an  aggregate 
amount  of  up  to  $30,000,000  through 
December  31.  2005,  pursuant  to 
Commission  orders  dated  Januarv  16. 
1998  and  June  8.  2001  (HCAR  No.  26817 
and  HCAR  No.  27417.  respectively). 
Gulf  proposes  that  this  Application's 
authorization  of  $150,000,000  supersede 
and  replace  the  amounts  remaining  in 
these  previous  authorizations. 

Gull  states  that  it  will  acquire  all  of 
the  common  stock  of  any  Trust  for  an 
amount  not  less  than  the  minimum 
required  by  any  applicable  law  and  not 
exceeding  21%  of  the  total  equity 
capitalization  from  time  to  time  of  the 
Trust  [i.e..  the  aggregate  of  the  equity 
accounts  of  such  Trust).  *  The  aggregate 
of  such  investment  by  Gulf  hereafter  is 
referred  to  as  the  "Equity  Contribution." 
Gulf  may  issue  and  sell  to  any  Trust,  at 
any  time  or  from  time  to  time  in  one  or 
more  series,  subordinated  debentures, 
promissory  notes  or  other  debt 
instruments  (individually  a  "Note"  and 
collectively  the  "Notes")  governed  by  an 
indenture  or  other  document.  The  Trust 
will  apply  both  the  Equity  Contribution 
made  to  it  and  the  proceeds  from  the 
sale  of  Preferred  Securities  by  it  from 
time  to  time,  to  purchase  Notes. 
Alternatively.  Gulf  may  enter  into  a  loan 
agreement  or  agreements  with  any  Trust 
under  which  the  Trust  will  lend  Gulf 
(indi%'idually  a  "Loan"  and  collectively 
the  "Loans")  both  the  Equity 
Contribution  to  the  Trust  and  the 
proceeds  from  the  sale  of  the  Preferred 
Securities  bv  the  Trust,  from  time  to 


(  "P  ASB   I  Statement  No.  150  "Accounting  for 
Ortain  Fmanc  ial  Instrum-nts  with  the 
Charai  teristics  of  both  Liabdities  and  F.quity."  In 
May  2003.  F.'\SB  issued  Statement  150.  which 
requires  reclassifii  ation  of  <  ertain  financial 
instruments  within  its  scope,  including  shares  that 
are  mandatoriK  redeemable  as  liabilities,  and 
Statement  No.  l.'>0  is  currently  effective.  Gull  states 
that  the  reclassification  as  a  result  of 
uiiplementation  uf  Statement  No.  150  did  not  have 
.1  material  effei  i  on  its  Statements  of  Income  and 
t^ash  Flows. 

'The  constituent  instruments  of  each  Trust, 
including  its  Trust  Agreement,  will  proi  ide.  among 
other  things,  that  the  Trust's  activities  will  be 
limited  to  the  issuanc  e  and  sale  of  Preferred 
.Securities,  trom  lime  to  time,  and  the  lending  lo 
(Julf  ot  (i|  the  resulting  jirocceds,  111)  the  hciiiity 
(Contribution  to  the  Trust,  and  (iii)  c  ertain  other 
related  activities.  Consequentlv.  Culf  |)roposes  that 
a  Trust's  constituent  inslruments  will  not  include 
anv  interest  or  dividend  coverage  nor  will  a  Trust 
have  capitalization  ratio  reslriitions  on  ils  ability  to 
issue  and  sell  Preferreci  .Securities   Because  eac  h 
issuance  will  be  supported  by  .i  .\'ole  and  tiuarantv. 
1  apilalization  ratio  resinc  lions  would  not  be 
relevant  or  necessarv  to  enable  a  Trust  to  maintain 
an  appropnale  i  apital  structure   Furthermore,  each 
Trust's  c  onslituent  instrunienl^  will  <.iate  that  ils 
common  stock  is  nol  transferable  (exc  ejil  to  certain 
permitted  succ  essorsl.  that  ils  business  and  af'tairs 
will  be  managed  and  controlled  by  dulf  (or 
permitted  successor),  and  that  (nilf  (or  permiltc!d 
Slice  essor)  will  pav  all  expenses  of  the  Trust. 
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time  Culfwill  issuo  Notes,  evidencing 

>ui  h  hiirrnw  iiit;^.  tn  tiu'  Trust. 

ti'ilf  ais.i  prnp.i^i's  to  kjuarantee 
iiiilnii!ii.ili\  .1   du.iranty"  and 
I  i.llfM  t\\■^^l\  Ui.'    ( .uar.mtips")  (i) 
[)  i\  iii-'iit  lit  ii!\  l^l^'nll•^  or  distributions 
n:;  ttif  iV''tV'rr'Ml  ^(■^  i;ritiRS  of  any  Trust 
11.  .mil  to  tilt'  I'xtfnt.  tht'  Trust  has  funds 
!'-i^aII\  a\ailabltv  (ii)  paynifiits  to  ttiu 
Pf'tcrifii  Sf<  unties  holders  of  amounts 
liuf  upon  iiquuiatioii  of  ttu'  Trust  or 
r"dentptroii  of  the  Preffiri'<i  Sfi.urities 
lit  siK  h  rru--t  and  (iii)  certain  additional 
dill. Hints  that  ni.i\-  be  payable  by  the 
['referred  .Sm  iiriti.>  CJulfs  credit  would 
sujiport  an\  duar.iniN 

tailf  states  (hat  e.K  ii  Note  will  have  a 
t.rni  of  up  to  fifty  (50J  years.  Prior  to 
matiint.    Gulf  will  pav  interest  only  on 
ttv  \otes  at  ,1  rate  equal  to  the  dividend 
oi  liistrihLitinn  rd!  ■  on  the  related  series 
of  Preferred  .Securities,  whit  h  dividend 
or  distribution  rate  may  be  either  fixed 
nr  adiustaiili'.  to  be  determined  on  a 
periodic  basis  by  auction  or  remarketing 
procedures,  in  accordance  with  a 
formula  or  fonnulae  based  upon  certain 
referfiice  rates,  or  by  other 
[Ht'determined  methods.-* 

The  interest  pavments  will  constitute 
eai  h  respective  Trust's  only  income  and 
will  be  used  bv  it  to  pay  dividends  or 
(ii>trihuti()ns  on  its  Preferred  Securities 
ami  iiividends  or  distributions  on  its 
common  -^Uu  k  Dividend  payments  or 
distributions  nii  the  Preferred  Securities 
uiU  be  made  on  a  monthly  or  other 
periodic  basis  and  must  be  made  to  the 
extent  thdt  the  Trust  issuing  the 
Preferred  Securities  has  legally  available 
funds  and  cash  sufficient  for  such 
purpi  ises   However.  Gulf  may  have  the 
right  to  defer  payment  of  interest  on  any 
issue  of  \otes  for  five  or  more  vears. 


*  The  Prefeired  S<?riirities  uf  anv  spriet>  may  be 
redeemable  at  the  oplinn  of  tlie  Trust  issuing  thn 
series  (with  thf  f  onseni  or  at  the  direction  of  Gulfl 
at  a  price  equal  to  their  par  or  staled  value  or 
liquidation  amount  or  prelerHnre.  pliia  jnv  accrued 
and  unpaid  di\  idends  or  dir.trit)ut!on->.  (i|  at  any 
time  after  a  spe<  ified  dale  not  later  than 
approximately  ten  (10)  years  from  their  date  of 
issuance,  or  (n)  upon  the  occurrence  of  certain 
events,  ainoni;  them  that  (a)  the  Trust  is  required 
to  withhold  or  deduct  certain  anmunls  in 
connection  with  dividend,  distribution  or  other 
payments  or  is  subject  to  federal  income  lax  with 
respect  to  interest  received  on  the  Notes  issu«d  to 
the  Trust,  or  (b)  it  is  determined  that  the  interest 
payments  bv  Gulf  on  the  related  Notes  are  not 
deductible  for  income  lax  purposes,  or  (r)  the  Trust 
b»!C.omes  subjei.t  to  regulation  as  an  "investment 
company"  under  the  Investment  Company  Act  of 
1940.  as  amended  The  Preferred  Securities  of  any 
series  may  also  be  subject  to  mandatory  redemptioti 
upon  the  occurrence  of  certain  events.  Gulf  also 
may  have  the  right  in  certain  cases,  or  in  its 
discreUon.  to  exchange  the  Preferred  5>ecurities  of 
any  Trust  for  the  Notes  or  other  junior  subordinated 
debt  issued  to  the  Trust.  In  addition,  rather  than 
is^iumg  Preferred  Securities  of  a  Inist  Gulf  may 
instead  issue  Notes  or  other  junior  sutjordinaled 
debt  directly  to  purchasers. 


Kaeh  Trust  \\  dl  Icne  tin   paiallel  right 
to  defer  dr.  idend  p.i\  ir.ents  or 
distributions  on  th<'  relit-'d  series  of 
Preferred  Secuntii's  t,i!  !uf  m  niore 
years,  provicied  di.i!    it  il;\  ideuils  nr 
distributions  oii  tiie  I'refi'iied  >»■(  unties 
of  any  series  are  not  paid  lur  •mlitein 
(18)  or  more  consecuti\  I  niianhs   then 
the  holders  of  the  Preierr.'d  .securities  oi 
such  series  may  have  the  right  to 
appoint  a  trustee,  special  general 
partner  or  other  special  representative  to 
enforc  e  the  Trust's  rights  uridtr  the 
related  Note  and  (iuarantv.  The 
dividend  or  distribution  rates,  payment 
dates,  n^demption  and  nther  limiicir 
provisions  of  t!ach  seri''^  ot  l'ret>'!r''d 
Securities  will  be  substaiitcilU  id'HtK  dl 
to  the  interest  rates,  payment  Jates. 
redemption  and  other  provisions  of  the 
Notes  issued. 

Gulf  states  that  the  Nfites  ,mil  r»i.ited 
Guaranties  will  he  subnidinaie  'o  all 
other  existing  and  futuo- 
unsubordinated  uidebtedni'ss  lor 
borrowed  monev  of  Ciidl  and  will  ha\e 
no  cross-default  provisions  with  n;spt!ct 
to  other  indebtedness  of  Gulf  [i.e.,  a 
default  under  any  other  outstanding 
indebtedness  of  Gulf  would  not  result  in 
a  default  under  any  Note  or  (iuaranty). 
However.  Gulf  rnav  be  prohibited  from 
declaring  and  paying  di\  c!.  mi-  on  il  - 
outstanding  capital  stock  and  iiidkiiiK 
payments  in  respect  ni  pari  /xcssi;  debt 
unless  all  payments  thtm  dm   uudir  th-' 
Notes  and  Guaranties  (without  giv mg 
effect  to  the  deferral  rights  discussed 
above)  have  been  made. 

The  distribution  rate  to  be  bnnn'  in 
the  Preferred  Securities  and  thi'  interist 
rate  on  the  Notes  will  not  excetii  tlie 
greater  of  (i)  300  basis  points  o\  er  I    ,S. 
Treasury  securities  having  conijiai alile 
maturities  or  (ii)  a  gross  sprearl  n\  ir 
US.  Treasury  sef;uritics  th.it  i- 
consistent  with  similar  sei unties  issued 
by  other  companies  having  i.om|)drai)le 
maturities  and  credit  quality. 

Gulf  will  use  the  proceeds  from  th. 
sale  of  the  securities  in  connec  tioii  witli 
its  ongoing  construction  program,  to  |)a\ 
scheduled  maturities  and/or  refundinus 
of  its  securities,  to  repay  sh   it  term 
indebtedness  to  the  extent  nut  tandiiiii 
and  for  other  general  corporate 
purposes. 

CJulf  represents  that  it  will  maintain 
its  common  equity  as  a  pt^rcentai^e  ot 
capitalization  (inclusive  of  short  Wrm 
debt)  at  no  less  than  thirtv  {M))  pen  ent. 
Gulf  further  represe-nts  that  no 
guaranties  or  other  s<'(  urities  ma\  be 
issued  in  reliance  upon  the  requested 
authorization,  unless  (i)  the  security  to 
be  issued,  if  rated,  is  rated  in\estment 
grade;  (iij  all  outstanding  securities  of 
Gulf  that  are  rated  are  rated  investment 
grade;  and  (iii)  all  outst.mdim;  ser  iiritios 


of  Southern  that  are  rated  are  rate 
investment  grade.  For  purposes  of  this 
provision,  a  security  will  be  deemed  to 
be  rated  "in\  estment  grarle"  if  it  is  rated 
investment  grade  fiy  at  least  one 
nationallv  recognized  statistical  rating 
orv;,ini/.ation,  as  that  term  is  used  in 
paragraphs  [cM2Hvi)(E).  (F)  and  (H)  of 
rule  15r.:i-l  under  the  Securities 
Kxchange  Act  of  1934.  as  amended.  Gulf 
requests  that  it.  nevertheless,  be 
permitted  to  issue  a  security  that  does 
not  satisfv  these  conditions  if  the 
requirements  of  rule  .'52(a)(i)  anri  rule 
r)2(a)(iiil  are  met  and  the  issm;  and  sale 
of  the  seciirits'  have  been  (>xj)ressly 
authorized  b\  the  P'lorida  Public  Service 
('ninmissjon     (iulf  also  requests  the 
(.canmission  to  reserve  jurisdiction  o\er 
an\'  guaranties  or  securities  that  do  not 
s.itisfv  these  conditions 

t-di  tin;  C(uniiiisM(iii.  bv  the  Division  of 
Investment  Management,  pursuant  to 

iJi-'f'o.itHil  .iiiihiiiiU 

Margaret  H.  M(  Farlanil, 
Deputy  Secwtary. 

IFF  n..(    U'-2"i'.i>H  F'!-'.l  10-8-03;  HAr<  ami 
BILLING  CODE  8010-O1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^8584;  File  No.  SR-CSE- 
2003-13] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Cincinnati  Stock  Exchange,  Inc.,  To 
Extend  Its  Liquidity  Provider  Fee  and 
Rebate  Pilot  Program 

Pursuant  to  s.m  lion  19(b)(1)  oi  the 
.Securities  Hx(  iMiige  Ai  t  id  1934 
("A(  f!.'  ami  Rule  19i)-4  tliereunder,- 
iiotH  ''  is  herein'  given  that  on 
Septemljer  J9.  200.3.  the  fam  innati 
Stock  Exchange,  Int .  ("CSE"  or 
"Ex(  hange")  filed  with  the  Securities 
anfi  IXchange  Commission 
("(".ommission")  the  proposed  rule 
I  hange  as  described  in  Items  I  ami  II 
iiejow.  wliich  Items  ha\  e  been  prt^p^ired 
bv  the  Exchange.  The  Exchange  has 
filed  this  proposal  pursuant  to  section 
iy(b)(3)(A)  of  the  Act  '  and  Rule  19b- 
4fn(fd~'  ihereiuider.  whic  h  renders  the 
proposal  '■ffect!\"e  ujiou  filini;  with  the 
Commission     The  Commission  is 


(iulf  is  d  Maine  corporation  clmiij;  l.u>^iiii  >s  iii 
the  State  of  Florida  and  does  not  do  business  iu  the 
Stale  of  Maine. 

'  15  11.S.C.  7fis(b)(l) 

- ;i7rFR240.14b-4. 

•l.-")  I'.S.C.  78s(b)(J)(.\) 

•'17CFKi;40.19b-i(ni6t. 

='The  GSE  asked  the  Commission  to  waive  the  5- 
dav  pre-tiling  notice  requirement  and  the  30  day 
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publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  its 
pilot  program  for  the  Liquidity  Provider 
Fee  and  Rebate  ("Program")  through 
December  31,  2003.  The  pilot  was 
originally  proposed  in  SR-CSE-2002- 
16,''  and  is  set  to  expire  on  September 
30.  2003.'  The  CSE  proposes  no 
substantive  changes  to  the  Program, 
other  than  extending  its  operation 
through  December  31,  2003.  The  text  of 
the  proposed  rule  change  is  available  at 
the  CSE  and  at  the  Commission. 

II.  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of^  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

Change 

1.  Purpose 

On  October  22,  2002,  CSE  filed  SR- 
CSE-2002-16,«  which  proposed  to 
establish  a  pilot  transaction  credit  for 
liquidity  providers  that  is  paid  by 
liquidity  takers  on  each  intra-CSE 
execution  ^  in  Nasdaq  securities.  Under 
the  pilot,  the  Exchange  amended  CSE 
Rule  M.10A(g)(l)  by  adding 
subparagraph  (B)  to  charge  the  liquidity 
taker,  i.e..  the  party  executing  against  a 
previously  displayed  quote/order, 
SO. 004  per  share.  The  Exchange  then 


operative  delay.  See  Rule  19b-4(f)(6)(iii).  17  CFR 
24n.l9b-^(f](6)(iii). 

'  .Securities  Exchange  Act  Release  No.  46848 
(November  19.  2002),  67  FR  70793  (November  26, 
20021  ("Onginal  Pilot"). 

'The  pilot,  which  was  originally  set  to  expire  on 
March  .31,  2003.  was  subsequently  extended  until 
September  30.  2003.  Securities  Exchange  Act 
Release  No.  47596  (March  28,  2003),  68  FR  16594 
(April  4,  2003)  (SR-C.SE-2003-03). 

"See  Original  Pilot,  supra  note  6. 

''.^n  "intra-(;.SE  execution"  is  any  transaction  that 
is  executed  on  the  Exchange  for  which  the 
executing  member  on  the  buy-side  of  the 
transHction  differs  from  the  executing  member  on 
the  sell-side  of  the  transaction. 


passes  on  to  the  liquidity  provider,  i.e., 
the  party  providing  the  displayed  quote/ 
order,  $0,003  per  share  with  the 
Exchange  retaining  $0,001  per  share. 
With  this  rule  filing,  CSE  is  extending 
the  Program  through  December  31 , 
2003. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  section 
6Cb)  of  the  Act '"  in  general,  and  furthers 
the  objectives  of  section  6(b)(5)  ^^  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  generally,  in  that  it  protects 
investors  and  the  public  interest.  The 
CSE  believes  that  the  proposed  rule 
change  is  also  consistent  with  section 
6(b)(4)  of  the  Act, 12  in  that  it  is  designed 
to  provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  CSE  members  by  crediting 
members  on  a  pro  rata  basis. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  orOthers 

No  written  comments  were  solicited 
or  received  in  connection  with  the 
proposed  rule  change. 

UI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  13  and  Rule  19b-^(f)(6)  '•» 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 


interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Tne  Exchange  has  requested  that  the 
Commission  waive  the  5-day  pre-filing 
notice  requirement  and  the  30-day 
operative  delay.  The  Commission 
believes  that  such  waivers  are  consistent 
with  the  protection  of  investors  and  the 
public  interest,  for  they  will  allow  the 
pilot  to  continue  without  interruption. 
For  these  reasons,  the  Commission 
designates  the  proposal  to  be  effective 
and  operative  upon  filing  with  the 
Commission.'^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  file  number 
SR-CSE-2003-13  and  should  be 
submitted  by  October  30.  2003. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.''' 

Margaret  H,  McFarland. 

Deputy  Sinretary-. 

|FR  Doc.  03-25569  Filed  10-8-03:  8:45  amj 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Cemeteries 
and  Memorials;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 


'"15  U.S.C.  78f(b). 
"15  U.S.C.  78f(h)(5|. 
'^ 5  U.S.C.  78f(b)(4). 
"15  U.S.C.  78s(b|(3)(A). 
'•'17CFR240.19b-4(fl(b) 


'-'  For  purposes  only  of  accelerating  the  operative 
date  of  the  proposed  rule  change,  the  Commission 
has  considered  the  proposed  rule's  imp<i(  t  011 
efiiciencv.  compi'tition.  and  i  apital  tormatiou.  15 
U.S.C.  78c(n. 

"'17CFR200:)Q-,!l.illl21 
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463  (Federal  Advisory  Committee  Act) 
that  a  meeting  of  the  Advison,' 
Committee  on  Cemeteries  and 
Memorials  will  be  held  November  5-H, 
2003.  at  the  Department  of  Veterans 
Affairs  Central  Office.  810  Vermont  Ave. 
N\V  .  Washington.  DC.  The  meeting  will 
be  held  in  Room  '^30.  beginning  at  8 
a.m.  and  concluding  at  4:30  p  ni   on 
both  davs.  The  meeting  is  open  to  the 
public. 

The  purpose  of  the  C^ommittee  is  to 
advise  the  Secretarv  of  Veterans  Affairs 
on  the  administration  of  natumal 
cemeteries  and  soldiers'  lots  and  plot- 
and  cm  the  selection  of  new  national 
cemetery  sites,  the  ereition  of 
appropriate  memorials,  and  the 
adequacy  of  Federal  burial  benefits   The 
Committee  will  make  recommendations 
to  the  Secretar\-  regarding  these 
activities 

On  November  5.  the  Committee  will 
r€M:eive  updates  on  the  National 
Cemeterv  ,\dministration's  National 
Shrine  Commitment,  organizational 
assessment,  and  other  issues  related  to 
the  administration  and  maintenant  e  of 
national  cemeteries.  The  ('ommittee  will 
travel  to  .Alexandria  National  Cemeterv 
for  talks  related  to  the  National  Shrine 
(Commitment 

On  November  h.  the  ("ommittee  will 
receive  an  update  on  the  construction  nt 
new  national  cemeteries  and  meeting 
veterans'  burial  needs  The  meeting  will 
conclude  with  an\'  unfinished  business 
and  rec;oinmendations  for  future 
programs,  meeting  sites,  and  .igenda 
topics 

^.o  time  will  be  allocated  tor  re<  tM\  iim 
oral  presentations  from  the  public    .-\n\ 
member  of  the  public  wishing  tn  dtt'Tnl 
the  meeting  is  requested  to  i  mitai  t  M- 


Cvnthia  Riddle.  Designated  Federal 
Officer,  at  (202)  273-5223.  The 
(Committee  will  ac:(:ept  written 
t  cmiments;  however,  the  writers  must 
identifv  them.selves  and  state  the 
organizations.  ass(x:iations.  or  person(s) 
they  represent   Commcmts  can  be 
transmitted  electronic  ally  to  the 
Committc^e  at 

c:vnthia  nddlf^tumuil  vu  gov  or  mailed  to 
National  (iemeterv  .Xdministration  (40), 
810  \'ermont  .Xvcnue.  NVV  , 
Washington.  DC  _'0420 

D.lttMl    (),  Inhrl    J     JDO  i 

H\  I  liti'i  !itiii  ut  tho  .Stu.ieldry, 

h.  Philip  Ki)>)^in. 

Committee  Manatit'ment  Officer 

FRn.ii     (H    j-v,i|t.  Fii^■li  10-8-0.1.  H  4.'i  am! 
BILLING  CODE  S32(M)1-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Research  Advisory  Committee  On  Gulf 
War  Illnesses;  Notice  of  Meeting 

The  Department  ot  Veterans  Affairs 
(VA)  gives  notic:e  under  Public:  Law  92- 
4B.)  (F'ederal  Ad\  isorv  Committc'e  Act) 
that  the  Researc  h  Advisory  Committee 
nil  Ciilf  War  Veterans    Illnes,ses  will 
meet  nil  October  27-28.  2003  at  the 
Department  of  \'eterans  Affairs,  810 
Vfriiinnt  .\\eniie,  NW  ,  Rocmi  ti30, 
Wa.^hiiii^ttin.  D( ,   The  meeting  on 
( )c  tober  1~  will  I  oiivene  at  8:30  a.m. 
and  adiourii  at  'i  [)  m   The  meeting  on 
( li  iMlier  28  will  (  (iiivene  at  8:30  a.m. 
.Hid  .i(i|niirii  at  ,i  Ul  p  in   l^oth  mc^etings 
will  hf  >  i[i>'n  ti  I  tlie  public 

Tlu'  pmpiist'  ,it  the  (!oniiiiittee  is  to 
pi'  '\  idf   iti\  H  I'  .Hid  lll.iki' 


recommendations  to  the  Secretar\'  of 
Veterans  Affairs  on  proposed  research 
studies,  research  plans  and  research 
strategies  relating  to  the  health 
consequences  of  military'  service  in  the 
Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War. 

On  October  27,  the  Committee  will 
hear  research  presentations  on  birth 
defects  and  family  health  and 
identifying  possible  molecular  targets  of 
neurotoxic  exposures  in  Gulf  War 
illnesses.  The  Committee  will  also 
receive  an  update  on  VA-sponsored  Gulf 
War  research  activities.  On  October  28. 
the  committee  will  receive  an  update  on 
published  research.  The  committee  will 
hear  presentations  on  the  following 
topics:  possible  role  of  vaccines  in  Gulf 
War  veterans'  illnesses,  monitoring 
health  outcomes  in  Gulf  War  veterans  at 
VA  and  overview  of  federal  research 
funding  for  Gulf  War  illnesses  and 
chemical  defense.  Time  will  be 
available  for  public  comment  on  both 
days. 

Members  of  the  public  may  submit 
written  statements  for  the  Committee's 
review  to  Ms.  Laura  (3'Shea,  Designated 
Federal  Officer.  Department  of  Veterans 
Affairs  (008A1).  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420.  Any 
member  of  the  public  seeking  additional 
information  should  contact  Ms.  Laura 
OShea  at  (202)  273-.5031. 

Drttfd.  0(  tcibfi  1.  2()()3 

B\  Direi  tinn  nl  thi'  Sei  rclarv. 

K,  Philip  Riggin, 

i'limmillt'i  Mnnni^rmi^nt  Officer. 

|KR  l)(H    D.l-^.^i.'i'l.'i  Filed  10-8-03,  8:4-')  ami 
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DEPARTMENT  OF  HOMELAND 
SECURITY    * 

Bureau  of  Customs  and  Border 
Protection 

19CFRPart12 
[CBP  Decision  03-28] 
RIN1515-AD34 

Import  Restrictions  Imposed  on 
Archaeological  Materials  From 
Cambodia 

Correction 

In  rule  document  0.3-24085  beginning 
on  page  55000  in  the  issue  of  Monday. 


September  22,  2003.  make  the  following 
correction; 

§12.104g    [Corrected] 

On  page  55004.  in  S'12.104g(a).  in  the 
table,  under  the  heading  "T.D.  No.". 
■CBP  Dec.  03-BC28"  should  read   'CBP 
Dec.  03-28'. 

|FR  Doc.  C::!-2408.T  Filed  10-8-03;  8;45  ami 
BILLING  CODE  1505-01-0 
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DEPARTMENT  OF  LABOR 

Office  of  Labor-Management 
Standards 

29  CFR  Parts  403  and  408 

RIN  1215-AB34 

Labor  Organization  Annual  Financial 
Reports 

AGENCY:  Office  of  Labor-Management 

Standariis.  Employment  Standards 
Admuiistration,  Department  of  Labor. 
ACTION:  Fmal  rule. 

SUMMARY:  The  Department  proposed  to 

rt'\  i>t'  tht^  forms  used  by  labor 
iiri;,iiii/atiuns  to  file  the  annual  financial 
repnrt  required  bv  the  Labor- 
\!anat;*'in('nt  R-'porting  and  Disclosure 
Aft    I.MRDA)  This  document  sets  forth 
the  [)•■[). irtment's  review  of  and 
rt'spinsi'  to  comments  on  the  proposal 
anil  the  changes  that  will  be  made  to  the 
Ffinii  LM-2  used  by  the  largest  labor 
nri^anizations  to  file  the  required  report. 
The  Department  will  require  each  labor 
inr-;aiii/dti()n  that  has  annual  receipts  of 
S25U,U0t)  or  more  to  file  a  Form  LM-2 
el"Ctronicallv  and  to  itemize  receipts 
and  disbursem^-nts  nf  S.5.000  or  more,  as 
well  as  re(  eipts  not  reported  elsewhere 
frnni.  or  disbursemenLs  to.  a  single 
entity  that  total  S.t.OOO  or  more  in  the 
reporting  year,  in  specified  categories. 
The  Department  has  combined  two 
proposed  categories  ("Contract 
.Negotiation  and  Administration"  and 
Oroanizing ')  into  a  single  schedule 
entitled  "Representational  Activities," 
added  a  category  entitled  "Union 
.\dnunistration."  combined  the 
proposed  categories  for  "Political 
.Activities  '  and  "Lobbying"  into  a  single 
sc  hedule.  and  eliminated  the  category 
entitled  "Other  Disbursements." 
Repiirting  labor  organizations  will  be 
permitted,  however,  to  report  sensitive 
information  for  some  categories  that 
might  harm  legitimate  union  or  privacy 
interests  with  other  nnn-itemized 
receipts  and  disbursements.  prr)vided 
tiie  labor  organization  in(iK:ates  that  it 
has  done  so.  Using  this  procedure, 
hn\v>'\er.  will  constitute  just  cause  for 
an\'  union  member  to  review  the 
underlying  ilata  upon  request. 
Morenyer.  under  the  statute  (29  U.S.C. 
4  ih),  the  labor  organization  must 
maintain  the  records  for  inspection  by 
the  Department  The  new  Form  LM-2 
u  ill  have  schedules  for  reporting 
infnrmation  regarding  delinquent 
ai  (  nunts  pava'tiie  .md  receivable,  but 
specific  information  ne^'d  only  be 
reporter!  fur  accounts  that  total  S5,000 
or  more  during  the  reporting  year.  The 
re\  ised  Form  LM-2  will  require  labor 


orgaiuzatirms  to  report  imestnu'nts  that 
have  a  bonk  \  .due  ot  o\  er  ,S5. ()()()  and 
exceed  ")"..  (11  iimre  nt  the  union's 
investmeiit.s   .\  new  schedule  will 
require  labor  organizations  to  report  the 
number  of  inemtiers  In  (  ategorw  but 
will  allow  e,i(  h  labor  (jrganization  to 
define  the  categories  used  for  reporting. 
Reporting  labor  organizations  must 
estimate  the  proportion  of  each  offiter's 
and  employees  time  spent  in  each  (d 
the  functional  (  ategories  on  the  Form 
LM-2  and  report  that  [lercentage  of 
gross  salary  in  the  relevant  s(  hedule 

Labor  organiz,itions  thai  have 
S25f)  t)()l)  or  more  in  aiinuai  receipts  will 
be  re(juire(i  ti .  tile  a  1-drm  T-1  for  anv 
trust  111  w  hn  h  'he  labor  organization  is 
interested,  it  the  trust  has  .S25(),()()(l  or 
more  in  annual  rft:ei[its  md  the  laiior 
organization  contributed  .S  lO.liOO  i>r 
more  to  the  trust  during  the  reporting 
year,  or  that  amount  was  i  ontribiited  on 
the  labor  organization's  behalf   I  nioiis 
with  less  than  S230.()()l)  in  annual 
receipts  will  not  be  subjin  t  to  this 
requirement.  No  Form  T-1  will  be 
required  if  the  trust  files  a  rejiort 
pursuant  to  26  U.S.C.  527.  or  ()ui  ^u.iiit 
to  the  requirements  of  the  Fmplo\ee 
Retirement  Income  Security  Act  ol  1474. 
29  U.S.C.  1023  (ERISA),  or  if  the 
organization  files  publicly  available 
reports  with  a  Federal  or  state  agency  as 
a  Political  Action  Committee  (PAC). 
Finally,  a  labor  organiz.ition  may 
substitute  an  audit  that  meets  the 
criteria  set  forth  in  the  liistriu  tioiis  for 
the  financial  infornuition  otiierwisc 
reported  on  a  Form  I'-  1  ti  ^r  a  i)ualii\ing 
trust 

EFFECTIVE  DATE:   This  i  ,ile  u  ill  he 
effective  on  January  1,  2004.  but  will 
apply  only  to  annual  fin.ini  iai  reports 
filed  by  unions  for  fi^i  al  \ears 
beginning  on  or  after  janu,ir\   1    2004. 
FOR  FURTHER  INFORMATION  CONTACT:  Larv 
Vud.  Deputv  I  liri'i  toi.  ( )ftii.e  ot  Labor- 
Management  Standards  (Ol.MS).  I'  S 
Department  eif  Labor.  200  CJjnstitution 
Avenue  NVV.  Room  N-5605. 
Washington,  DC.  olms-puhlir<'dol.i;()v. 
(202)  69:3-1 2»J5  (this  is  not  a  toll-free 
number).  Individuals  with  hfMring 
imtjairments  ma\  call  1 -Hl)()-H77-HJ.i9 

rT\  rni) 

SUPPLEMENTARY  INFORMATION: 


I.  Background 


Un 


)e(  ejii'icr 


2002. the 


Department  issued  a  notice  ot  proposivi 
rulemaking  U)"  FK  "9820)  profiosing 
revisions  of  the  lorms  used  b\  labor 
organizations  to  file  the  annual  iinancial 
reports  required  b\-  section  201(b)  (jf  the 
LMRDA.  29  i:.S.C.  431  (b).  As  the  notice 
explained,  the  proposed  revisions  were 
based  upon  the  fai  t  that  the  .American 


workforce  and  labor  organizations  have 
changed  dramatically  over  the  last  forty 
years  and  the  fac:t  that  the  form  used  by  ' 
labor  organizations  to  report  financial 
information  has  not  changed 
significantly  in  the  same  time  period. 
The  proposed  revisions  also  reflected 
the  Department's  belief,  based  on  the 
accumulated  experience  of  investigators 
and  other  staff  in  the  Employment 
Standards  Administration's  (ESA's) 
()I,MS.  that  more  detail(>d  and 
transparent  reporting  of  labor 
organizaticms'  financial  information 
would  be  more  useful  to  union 
members,  more  effectively  deter  fraud, 
and  enable  OLMS  'iivestigators  to  more 
easily  discover  fraud  when  it  oc:curs. 
Finally,  the  [iroposal  noted  the 
Department's  view  that,  because  of 
ttH:hnological  advances,  these  rexisicms 
will  impose  less  burden  on  labor 
organizaticms  than  revisions  proposed 
ill  previous  years. 

Before  issuing  this  proposal,  \arious 
Department  officials  met  with  many 
representatives  of  the  regulatc^d 
(  ommunitv.  including  union  officials 
and  their  legal  counsel,  to  hear  their 
views  on  the  need  for  reform  and  the 
likely  impact  of  changes  that  might  be 
made   The  Department's  proposal, 
developed  with  these  discussions  in 
mind,  requested  comments  on 
numerous  specific  issues  in  order  to 
base  any  revisions  on  a  complete  record 
reflecting  the  views  of  the  parties 
affected  and  the  Department's 
responses.  In  addition,  the  Department 
(  ontracted  with  a  professional  provider 
of  information  technology  services,  SR^A 
International  (SRA),  to  assess  the 
technical  feasibility  of  electronically 
collecting  and  reporting  the  information 
that  would  be  required  by  the  proposed 
(  hanges.  The  Department  initially 
provided  for  a  60-day  comment  period.' 
but  later  extended  that  period  for  an 
additional  30  days. 

When  the  comment  period  closed,  on 
March  27.  2003,  ESA/OLMS  had 
received  over  35,000  comments.  Most  of 
the  comments  received  were  copies  of 
approximately  1 10  different  form  letters 
signed  bv  individuals  who  said  they 
v\  ere  mt^mbers  or  officers  of  unions  and 
(  ommented  in  general  terms.  .Although 
many  of  these  form  letters  expressed 
opposition  to  the  Department's  proposal 
to  revise  the  forms,  many  other  form 
letters  expressed  support  for  the 
proposal   In  addition,  approximately 
1,20(1  unique  comments,  including 
lengthy,  substantive  and  specific 
comments,  wt^re  received  from  union 
members,  local,  intermediate,  national 
and  international  labor  organizations, 
employers  and  trade  organizations, 
public  interest  groups,  accountants, 


lom  /  D>iK 
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accounting  firms,  academicians,  and 
Members  of  Congress.  Some 
commenters  addressed  their  comments 
to  specific  Hmited  issues,  others — most 
notably,  the  American  Federation  of 
Labor  and  Congress  of  Industrial 
Organizations  (AFL-CIO) — commented 
on  virtually  all  aspects  of  the  proposal. 
All  comments  have  been  carefully 
reviewed  and  considered.  The 
Department's  analysis  of  and  responses 
to  the  comments  are  set  forth  below  (see 
Sections  II.  III.  and  IV). 

In  addition,  this  rule  makes  minor 
changes  to  the  forms  and  the 
Instructions  that  did  not  directly  result 
from  any  comments.  Many  of  these 
changes  reflect  the  differences  between 
the  proposed  and  final  rule,  requiring 
the  addition  of  lines  to  the  forms,  the  re- 
labeling of  others,  and  the  combination 
of  schedules.  Many  of  the  minor 
changes  to  the  Instructions  also  reflect 
these  differences.  These  differences  are 
discussed  in  detail  below  in  the 
Department's  analysis  of  the  comments. 
Many  of  the  changes  in  the  Instructions, 
however,  simply  correspond  to  changes 
in  the  format  of  the  form  and  the  need 
to  rework  the  Instructions  so  that  they 
inform  the  filers  and  the  public, 
whether  they  rely  on  the  electronic  or 
paper  formats,  about  how  to  complete 
and  use  the  forms.  In  analyzing  the 
comments  and  preparing  the  final  rule, 
some  inadvertent  omissions  were 
discovered,  as  were  some  ambiguities  in 
the  text  of  the  Instructions,  requiring  the 
redrafting  of  some  of  the  Instructions 
and.  in  some  instances,  changes  to  the 
form.  In  reviewing  the  schedules  for 
reporting  disbursements  to  officers  and 
employees,  it  became  apparent  that  a 
filer  would  benefit  from  seeing  the 
names  of  the  schedules  fi-om  which 
information  was  to  be  obtained,  and 
therefore  line  I  in  each  schedule  was 
revised  to  include  the  names  of  the  five 
schedules. 

The  Department's  review  revealed 
some  inadvertent  omissions  from  the 
proposed  Form  LM-2.  For  example,  in 
Schedule  12.  lines  7  and  8  were 
omitted.  The  final  form  includes  these 
lines.  Line  7  will  provide  space  for 
"totals  from  continuation  pages  (if 
any),"  and  line  8  will  be  used  to  report 
the  "total  of  lines  1-7."  In  Item  30. 
"Schedule  8"  was  omitted  from  the 
"Form  Schedule  Number"  column.  This 
emission  has  been  corrected.  The 
language  of  the  attestation  has  been 
changed  slightly  to  ensure  that  it 
complies  substantially  with  28  U.S.C. 
1746. 

In  several  other  places,  additional 
lines  were  added  in  order  to  reflect 
changes  in  the  Instructions,  including 
the  need  for  additional  lines  to  reflect 


subtotals  of  itemized  and  aggregated 
Eunounts  for  some  categories  or  the  need 
to  add  amounts  from  other  parts  of  the 
form.  Several  titles  of  categories  were 
revised  to  better  reflect  the  information 
to  be  reported.  Thus,  the  title  of  Item  36, 
"Dues  and  Other  Payments,"  has  been 
changed  to  "Dues  and  Agency  Fees," 
the  title  of  Schedule  1  was  changed  to 
"Accounts  Receivable  Aging  Schedule," 
and  the  title  of  Schedule  8  was  changed 
to  "Accounts  Payable  Aging  Schedule  " 
In  Schedule  9,  "Loans  Payable,"  the 
Instructions  were  revised  to  state  that 
interest  paid  must  be  reported  in 
Schedule  18,  "General  Overhead."  in 
place  of  the  reference  to  the  now 
obsolete  "Other  Disbursements 
Schedule." 

The  text  of  the  Instructions  pertaining 
to  some  schedules  and  categories  was 
revised  where  greater  clarity  was 
needed.  Additional  examples  were 
included  to  assist  filers  in  completing 
certain  categories.  For  example,  in 
Section  X.  a  building  corporation  was 
added  as  an  example  of  types  of  trusts, 
and  new  examples  for  "Other  Receipts" 
were  provided  to  better  reflect  the 
transactions  to  be  reported  on  the 
schedule.  Additional  explanation  for  the 
"Detailed  Summary  Page"  and  the 
"Initial  Itemization  Page"  was  added. 
The  "Continuation  Itemization  Page" 
was  created  for  labor  organizations  that 
utilize  the  hardship  exemption  and  do 
not  file  electronically.  Some  terms  that 
might  be  unfamiliar  to  filers  were 
explained,  including  terms  such  as 
"net."  "basis."  and  "book  value."  In 
Items  39  and  60,  the  following  were 
added  to  illustrate  items  to  be  reported 
as  supplies:  union  logo  clothing,  lapel 
pins,  and  bumper  stickers. 

Additional  information  about 
compliance  assistance  also  was  added. 
In  the  "How  to  File"  section,  filers  are 
provided  a  website  address  for  obtaining 
the  filing  software  li-ww. oIms.doI.gov; 
the  reference  in  the  proposed 
instructions  to  a  CD-ROM 
accompanying  the  report  package  was 
deleted  as  obsolete.  Updated 
information  is  provided  in  the  "If  You 
Need  Assistance"  section  at  the  end  of 
the  instructions.  In  Item  18,  "Changes  in 
Constitution  and  Bylaws  or  Practices 
and  Procedures."  the  language  was 
revised  to  indicate  that  if  the  form  is 
filed  electronically,  the  constitution  and 
bylaws  must  be  submitted  as  an 
electronic  attachment.  In  the  second 
paragraph  of  the  general  instructions  for 
completing  Schedules  14  through  22, 
the  statement  relating  to  the 
compatibility  of  the  Department's 
software  was  revised  to  reflect  that  the 
software  will  be  compatible  with  the 
most  commonly  used  electronic 


recordkeeping  systems.  A  sentence  was 
also  added  to  indicate  that  information 
about  the  software  and  the  technical 
specifications  can  be  found  at  the  OLMS 
VVeb  site. 

II.  Comments  on  the  Proposal  and 
Responses  to  the  Comments 

A.  General  Comments 

Before  discussing  the  many  specific 
comments  that  the  Department  received, 
it  should  be  noted  that  the  Department 
also  received  many  comments  that 
simply  expressed  general  support  for,  or 
opposition  to.  the  proposal.  Union 
members,  employers,  and  public 
interest  organizations  filed  numerous 
general  comments  in  support  of  the 
Department's  proposed  reform.  One 
union  member  asked,  "Government  is 
accountable  to  taxpayers  and 
corporations  are  accountable  to 
shareholders,  shouldn't  unions  be 
accountable  to  dues-paying  members?" 
The  commenters  included  a  former  vice 
president  of  a  local  union  who 
expressed  "full  support  of  the  proposed 
anti-corruption  initiative"  and  wrote. 
"We  should  all  know  how  the  money  is 
being  spent  at  every  level."  Other  union 
members  suggested  that  the  proposal 
was  "long  overdue.  " 

Some  union  members  advocated  more 
sweeping  change.  One  union  member 
commented,  "We  need  protection  from 
our  supposed  labor  leaders."  Another 
commented.  "Just  please  be  sure  the 
unions  cannot  get  around  these 
[proposed]  requirements  through 
creative  accounting  tricks."  A 
commenter  who  described  himself  as 
having  been  a  union  member  for  33 
years,  wrote,  "I  do  not  believe  that  these 
new  regulations  go  far  enough  to  hold 
unions  more  accountable.  " 

Some  comments  from  union  members 
centered  on  their  difficulties  in 
obtaining  financial  information  from 
their  union  under  the  current  reporting 
scheme.  A  shop  steward  said  that 
repeated  requests  for  information  to  the 
union  leadership  had  "gone 
unanswered"  and  that  he  "feel|sl  it  is 
time  that  unions  be  required  to  account 
for  every  penny  of  the  dues  they 
collect."  Numerous  other  commenters 
joined  in  describing  futile,  or  largely 
futile,  attempts  made  to  obtain 
information  about  union  finances  from 
the  union  leadership.  Some  commenters 
indicated  that  such  requests  for 
information  generate  resentment  or 
invite  retaliation  from  union  leaders. 
Another  union  member  wrote.  "You 
shouldn't  have  to  beg  or  plead  with  your 
Business  Manager/ Agent  to  see  financial 
reports  for  an  organization  you  finance." 
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( )th"r  (  I  )inmonters  claimed  to  have 
u  lt^t's,s^>li  iiu.'stionable  union 
t'\[ifn(iinirt's.  which  increased 
iiis(  l(lsur^>  wnild  have  revealed. 
Annthei  ;  miiiiit'iit  asserted.  "Significant 
:iiiin>'\  1--  --[it'iit  (III  items  which  many 
wi'iiKI  1  (iriM(i>-ia  waste  of  funds  if  onlv 
til-'  nipnitur^  knew  "  CJthors  said  that 
th>'  4rtMtt:r  detail  in  the  proposed  torm 
will  make  thefts  harder  to  cover  up." 
.\n(>ther  member  supported  the 
initiative  to  "help  prevent  fraud  and 
corruptiiin,"  as  well  as  to  permit 
"in formed  decisions  about  workplace 
issues."  A  public  interest  orgilnization 
c  ornmented  that  "the  inforniation 
provided  by  the  AFL-CIO  in  the  Form 
I.M~J  is  not  sufficient  to  give  the 
,i\er.r4i'  union  meml)er  an  accurate 
pi(  ti;re  nt  how  the  .-XFL-CilO  spends 
much  of  the  dues  collected."  One 
conunenter  noted  that  requiring  unions 
to  estimate  the  amount  of  time  spent  by 
i:nion  officers  and  employees 
performing  various  duties  will  provide 
■•iiinificant  new  information  to  union 
members.  The  commenter  also  stated 
th  It   together  with  reporting  receipts 
ami  disbursements  by  functional 
I  at.  juries,  the  proposed  rule  will 
priivide  information  that  will  help 
ensure  that  union  leadership  is  acting  in 
the  interests  of  its  membership.  Another 
public  interest  organization  commented 
that  more  "detailed  financial  reporting 
1-  needed"  to  avoid  "waste,  fraud  and 
corruption."  A  25-year  union  member 
stated,  "it  will  be  a  great  victory  for  [the 
union's]  membership  when  the  reform 
is  passed." 

Manv  commenters  opposed  the 
pniposed  changes,  expressing  their 
beliefs  that  the  proposed  rule  is: 
pcjlitical  payback  designed  to  punish 
organized  labor;  designed  to  weaken  the 
imion  movement;  intended  to  hamper 
the  abilitv  of  unions  to  service  their 
members;  designed  to  strain  union 
i>udgets;  intended  to  e.xpand  the 
recjuirements  of  Communication 
WuiktTs  of  America  \.  Beck.  487  U.S. 
7.'?5  (1988);  and  intended  to  secure 
additional  informatifin  for  employers 
and  anti-union  organizations  rather  than 
iiiiinn  members.  Although  a  number  of 
unions  and  their  members  submitted 
helpful  c  omments  on  the  substance  of 
tlie  rule,  some  iJ  the  general  comments 
in  opposition  simply  criticized  the 
.Administration  and  Department 
iiffici  ils.  and  lacked  specific: 
rei  (immendations  on  the  substance  of 
the  proposal.  Thev  nevertheless 
"\pressed  strongly  held  feelings  in 
opposition  to  the  proposed  changes. 

-Kcknowledgin;.;  that  there  are  strong 
\u'ws  on  both  side.s  of  the  issue,  the 
Department  has  carefully  considered  all 
of  the  cnnnments  and  the  iir<;uments 


made  for  .in(i  tgain-^t  ttie  propo.sed 
revision  of  the  forms  used  hv  labor 
organizations  to  report  annual  financial 
information  as  required  t)\  thi'  LMKD,\. 

B  The  Secretary^'s  Statutory  Authnniv 

Some  of  the  commenter-  ijiiestioned 
the  Department's  authontv  to  make  the 
proposed  changes,  arguing  that  the 
Department  is  upsettinu  the  delic  ate 
balance  between  labor  and  management 
that  was  recognized  by  (Congress  in  the 
National  Labor  Relations  Act.  Some 
unn)ns  C(miplained  that  the  proposal 
would  rc^quire  that  labor  organizations 
disclose  confidential  trade  -eciets.  such 
as  organizing  strateg\  .iiid  negotiating 
plans,  which  some  courts  have  ruled  are 
not  discoverable  by  union  members  and 
would  give  adversaries  a  greater 
knowledge  of  the  inner  workings  o|  the 
labor  organization.s  witti  whn  !i  they 
mav  deal  in  connection  with  (  ollective 
bargaining  or  organizing  <i(  tivities. 
Tht!se  commenters  argue  that  tlie 
Department's  proposal  is  inconsistent 
w  ith  the  principle  that  governmental 
intrusion  into  the  affairs  of  labor 
organizations  should  be  liniiled  because 
the  Constitution  profi^cts  the  right  of 
association,  there  purportediv  is  no 
evidence  that  union  members  want  this 
information,  and.  they  alleged,  other 
voluntarv  organizations  are  not 
subjected  to  this  level  of  disclosure. 

The  Department  takes  seriously  the 
concerns  expressecl  that  the  proposed 
rule  would  intrude  too  deeply  in  the 
internal  affairs  of  labor  organizations 
and  provide  unfair  advantages  to  the 
adversaries  and  competitors  of  such 
organizations.  .AccordingK    the 
Department  has  made  numerous 
changes,  described  below,  to  ,nnid  these 
unintended  and  unwanteil  results   In 
the  Departnumt's  view  .  howi-ver.  none 
of  these  changes  is  necessitated  In  din 
lack  of  authority  on  thi   part  ot  the 
Department  to  revise,  the  reportnig  forms 
or  the  manner  in  which  report.s  must  be 
filed.  On  the  contrarv.  the  I.MRDA  gives 
the  Secretary  of  Labor  authority  to  make 
such  changes,  for  the  reasons  outlined 
in  the  Notice  of  Proposed  Rulemaking 
(NPRM)  and  in  this  rule.  Section  201(b} 
of  the  LMRDA.  29  U.S.C.  431(b). 
requires  that: 

Every  labor  organization  shall  file  annually 
with  the  Secrelarv  a  financial  report  signed 
bv  its  president  and  triiastirer  or 
corresponding  principal  otficers  containing 
the  following  information  in  such  detail  as 
niav  hf  nf:cessar\-  accurately  to  disclose  its 
financial  condition  and  operations  for  its 
prf  ceding  fiscal  year  '    '    ' 

(Emphasis  added.)  In  addition,  section 
208  of  the  LMRDA.  29  U.S.C.  438,  states 

in  part: 


The  Serrelary  sliali  have  aullidrily  to  issiu!, 
amend  and  resciml  rules  ami  regulations 
prescribing  the  form  and  puhlii  .ition  of 
reports  required  to  be  filed  uiider  this  title 
and  such  other  reason. liile  rules  anil 
regulations  lini  ludiii^  rules  presr  riiiing 
reports  r.oncernuig  trusts  m  whiih  a  labor 
organization  is  iriler'-sted)  as  he  may  tmd 
,ii'{  essar\  to  prevent  the  (,ir(  uinvention  or 
►-vrisiim  ol  such  reporting  requirements. 

These  provisions  make  it  clear  that 
the  Secretarv  has  discretion  to 
determine  the  format  in  which  the 
information  required  by  the  statute  must 
he  provided,  as  well  as  the  detail  in 
which  the  information  must  be  reported. 

The  statutorv  language  describing  the 
information  that  labor  organizations  are 
requirerl  to  r(>port  is  broad.  Each  labor 
organization  must  include  in  its  annual 
finant:ial  report: 

i  1 )  Assets  and  liabilities  at  the 
beginning  and  end  of  the  fiscal  year: 

(2)  receipts  of  any  kind  and  the 
sources  thereof; 

(••ll  salarv.  allowances  and  othei  direct 
or  indiiect  disbursements  (including 
reimbursed  expenses)  to  each  officer 
and  also  to  each  employee  who.  during 
such  fiscal  vear.  roc:eived  more  than 
SlO.nnO  in  the  aggregate  from  such  labor 
organization  and  any  other  labor 
organization  affiliated  with  it  or  with 
which  it  is  affiliated,  or  which  is 
affiliated  with  the  same  naHonal  or 
international  labor  organization; 

(4)  direct  and  indirect  loans  made  to 
anv  officer,  employee,  or  member. 
w'hif:h  aggregated  more  th.in  ,S2,^n 
during  the  ns(  al  year,  together  with  a 
statement  ot  the  purposes,  securitv.  if 
anv.  ,ind  arrangements  for  repayment; 

(5)  ilirec:t  and  indirec:!  loans  to  any 
business  enterprise,  together  with  a 
statement  of  the  purpose,  sec:urity.  ii 
.uu  .  and  arrangements  for  repayment; 
iiml 

(tij  other  disbursements  made  by  it 
including  the  purposes  thereof;  all  in 
such  c:ategories  as  the  Secretar>'  mav 
prescribe. 

29  U.S.C.  4.n(bi(l)-(fi).  Comments 
that  the  Secretary  lacks  authority  to 
require  that  receipts  and  disbursements 
be  itemized  or  that  disbursements  be 
repo.-ted  in  categories  are  inconsistfmt 
v\  I'h  the  plain  language  of  the  statute   In 
fa(  t.  the  statute  authorizes  the  S(>cretary 
to  require  labor  organizations  tc>  report 
e\('r\  ret:eipt  and  disbursement,  in  anv 
.inionnt.  and  in  any  categories 
presi  nbed  by  the  Secretary.  The 
statute  s  ri'quirement  that  labor 
organizations  report  "receipts'  and 
"disbursements"  does  not.  as  some 
comments  argue,  call  for  onl\ 
aggregated  let  eipts  and  disbursements 
Neithi'r  the  fact  that  the  Secretary  has 
not  heretofore  exercised  the  full  extent 
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of  her  statutory  authority  nor  the  fact 
that  forms  previously  required  less 
detailed  reporting  diminishes  the 
authority  provided  the  Secretary  by  the 
LMRDA  as  enacted  in  1959. 

In  the  Department's  view,  this  rule 
meets  both  the  letter  and  the  spirit  of 
the  LMRDA,  both  generally  and  with 
respect  to  its  provisions  specific  to 
union  reporting  requirements.  The  rule 
promotes  the  two  related  overarching 
purposes  of  union  reporting:  to  fully 
inform  union  members,  on  a  yearly 
basis,  about  their  union's  "financial 
condition  and  operations,"  29  U.S.C. 
43lCb);  and,  by  public  disclosure  of  this 
information,  to  deter  union  officials  and 
employees  from  abusing  their 
stewardship  duties  and  to  allow 
members,  the  Department,  and  the 
public  an  opportunity  to  review  a 
union's  financial  information  as  a  check 
on  the  actions  of  its  officials  and 
employees.  See  United  States  v. 
Budzanoski,  462  F.2d  443,  450  (3d  Cir.), 
cert,  denied,  409  U.S.  949  (1972);  Int'l 
Bhd.  of  Teamsters,  et  al.  v.  Wirtz,  346 
F,2d  827,  831  [B.C.  Cir.  1965).  The 
Department's  reforms  also  advance  the 
LMRDA's  declared  purpose  "that  labor 
organizations,  employers,  and  their 
officials  adhere  to  the  highest  standards 
of  responsibility  and  ethical  conduct  in 
administering  the  affairs  of  their 
organizations."  29  U.S.C.  401(a). 

The  AFL-CIO  commented  that  the 
proposed  rule  attempts  to  dictate  to 
unions  what  they  should  treat  as  their 
"most  *   *   *  important  piu'poses"  in 
structuring  their  budgets  and  accounts 
and  is  contrary  to  the  LMRDA  insofar  as 
the  statute  reflects  the  theory  that, 
"[gliven  certain  minimum  standards, 
individual  members  are  fully 
competent  to  regulate  union  affairs'  " 
[quoting  S.  Rep.  No.  85-1684,  at  4-5 
(1958)).  In  the  view  of  the  AFL-CIO, 
Congress  deliberately  established  a  two- 
step  process,  found  in  29  U.S.C.  431,  to 
inform  members  about  their  union's 
finances  and  operations.  The  process 
was  established  to  protect  unions  from 
improper  government  intervention  in 
their  affairs  and  harassment  from 
members  that  would  divert  them  from 
their  representational  function.  The  first 
step  requires  the  preparation  of  a 
financial  report  in  such  detail  as  needed 
to  disclose  the  union's  financial 
condition  (29  U.S.C.  431(b));  the  second 
step  requires  a  union,  upon  a  member's 
showing  of  just  cause,  to  disclose 
additional  information  (29  U.S.C. 
431(c)).  In  the  AFL-CIO's  view,  the 
proposed  rule  collapses  this  two-part 
process  and  destroys  protections  for  a 
union's  confidentiality  and  trade  secrets 
in  violation  of  established  protections. 


In  the  Department's  view,  this 
argument  is  unpersuasive.  The  revised 
form  calls  for  more  detail  than  the 
previous  form,  but  does  not  require 
disclosure  of  the  underlying  records 
necessary  to  verify  the  report.  See  29 
U.S.C.  431(c).  The  fact  that  the  Secretary 
has  exercised  her  authority  to  determine 
that  more  detailed  financial  information 
should  be  reported  on  a  Form  LM-2 
than  previously  does  not  limit  a  union's 
ability  to  maintain  additional 
information,  in  any  format  it  desires, 
including  the  physical  evidence  of 
financial  transactions  (such  as  cancelled 
checks,  bills,  or  receipts),  nor  does  it 
eliminate  each  union  member's  right  to 
examine  such  information,  enforceable 
in  district  court  upon  a  showing  of  "just 
cause."  Congress  conditioned  a  union 
member's  right  to  examine  records 
necessary  to  verify  the  union's  annual 
iinancial  report  on  a  showing  of  just 
cause  in  order  to  relieve  unions  from  the 
harassment  of  repeated  requests  for 
documents  based  simply  on  curiosity. 
See  Kinslow  v.  American  Postal  Workers 
Union,  Chicago  Local,  222  F.3d  269,  273 
(7th  Cir.  2000).  This  requirement, 
however,  "simply  entails  a  showing  that 
the  union  member  had  some  reasonable 
basis  to  question  the  accuracy  of  the 
LM-2  or  the  documents  on  which  it  was 
based,  or  that  information  in  the  LM-2 
has  inspired  reasonable  questions  about 
the  way  union  funds  were  handled."  Id. 
at  274;  see  also  Mallick  v.  Int'l  Bhd.  of 
Elec.  Workers,  749  F.2d  771,  781  (D.C. 
Cir.  1984).  No  matter  how  much  detail 
a  union  provides  on  its  Form  LM-2, 
members  have  a  right  to  examine  the 
actual  documents  or  other  evidence  of 
recorded  transactions  to  determine,  for 
example,  whether  the  union  accurately 
recorded  the  information.  Moreover,  as 
explained  more  fully  below,  in  Section 
111(B)(2).  in  response  to  comments  from 
numerous  unions  that  making  certain 
information  available  to  the  public  at 
large  would  be  harmful  to  legitimate 
interests,  the  Department  will  permit 
labor  organizations  to  report  some 
receipts  and  disbursements  as  part  of 
the  aggregated  total,  without  specificity, 
provided,  with  limited  exceptions,  it 
indicates  on  the  Form  LM-2  that  it  has 
done  so.  If  a  labor  organization  uses  this 
option,  only  those  of  its  members  who 
satisfy  the  "just  cause"  standard  and  the 
Department  will  be  entitled  to  review 
the  specific  information  related  to  these 
disbursements.  Far  from  eliminating  the 
method  Congress  provided  members  lo 
review  their  union's  finances  in  more 
detail  pursuant  to  section  201(c),  29 
U.S.C.  431(c),  that  statutory  tool  is 
central  to  these  reforms.  _ 


C.  Comparison  With  Reporting 
Requirements  for  Corporations  and 
Non-Profit  Organizations 

Several  commenters,  asserting  that 
corporate  scandals  have  surpassed  any 
union  misconduct  in  recent  years, 
argued  that  corporations  should  first  bj 
made  to  file  disclosure  reports  like  those 
proposed  by  the  Department  before 
unions  are  asked  to  do  so.  Some  union 
members  argued  that  labor  organizations 
are  already  subject  to  more  stringent 
reporting  requirements  than 
corporations  or  other  non-profit 
organizations.  Many  commenters  felt 
that  unions  are  like  small  businesses 
and  should  be  provided  the  same 
protections  from  intrusive  reporting 
requirements  that,  they  assert,  small 
businesses  are  provided  by  the 
Department  and  other  regulatory 
agencies. 

Other  commenters  noted  that 
corporations  and  their  executives  are 
subject  to  significantly  more 
burdensome  reporting  requirements 
than  are  unions.  One  commenter  noted 
that  labor  organizations,  unlike 
corporations,  are  not  subject  to  various 
external  controls  and  scrutiny  by  such 
entities  as  Wall  Street  investment 
analysts,  portfolio  managers,  financial 
media,  and  millions  of  shareholders. 
Another  commenter  found  the 
comparison  between  labor  organizations 
and  corporations  irrelevant  because 
unlike  commercial  entities,  which  are 
accountable  based  on  their  profit  or  loss, 
labor  unions  are  accountable  only  in 
terms  of  the  stewardship  responsibilities 
of  their  officers.  One  commenter  also 
noted  that  like  corporate  disclosure 
requirements,  which  have  been 
amended  periodically,  union  disclosure 
requirements  should  be  changed  in 
order  to  keep  pace  with  the  times. 
Another  commenter  estimated  that  the 
reporting  and  disclosure  burdens  on 
businesses  are  many  times  the  burden 
on  labor  organizations. 

The  Department  has  concluded  that, 
while  there  are  important  differences 
among  corporations,  public  interest 
organizations,  and  labor  organizations, 
increased  transparency  is  as  important 
for  labor  organizations  as  for  other  such 
organizations.  Moreover,  for  the  reasons 
set  forth  below,  the  Department  is  not 
persuaded  that  the  requirements 
imposed  by  this  rule  are  more  restrictive 
than  those  that  apply  to  other  entities. 
If  anything,  these  requirements  are  less 
intrusive,  less  burdensome,  and  require 
less  disclosure  than  reporting 
requirements  governing  other  entities. 

First,  no  comparison  should  be  drawn 
between  union  reporting  requirements 
and  requirements  imposed  on  a 
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privately  held  enterprise  where  the 
operator  of  the  business  is  also  the 
source  of  much  of  the  venture's 
financing.  Legally  mandated  financial 
disclosure  regimes  for  both  unions  and 
publiclv  held  corporations  are  designed 
primarily  to  address  a  fundamental 
problem  common  to  both  institutions: 
that  managerial  control  of  an  entity  lies 
bevond  the  direct  control  of  the  people 
who  fund  the  entity.  .S>p  generay/y  Henn 
&  Alexander.  Hornbook  on  Laws  of 
Corporations  §  186  et  seq.  (1983). 
Corporate  and  union  financial 
disclosure  regimes  are  intended  to 
reduce  the  informational  advantages 
agents  have  over  principals  and  permit 
principals  to  monitor  and  assess  the 
performance  of  agents.  See  Fletcher. 
Cvclopedm  of  the  Law  of  Private 
Corporations  §§2213  et  seq  .  6842-43 
(perm.  ed.).  available  on  Westlaw  at 
Fletcher-CYC  Adequate  transparency 
encourages  union  officers  and  corporate 
directors  (agents)  who  are  elected  bv 
union  members  and  corporate 
shareholders  (principals)  to  conduct  the 
business  of  their  organizations  in  the 
best  interests  of  the  people  who  provide 
the  operating  funds  .-Kgents  failing  to  do 
so  can  be  removed  through  the 
mechanisms  of  corporate  and  union 
democracy.  See  Cvclopedia  of  the  Law 
nf  Private  Corporations  §351  et  seq. 

In  a  privatelv  held  enterprise,  where 
the  operator  of  the  business  is  also  the 
source  of  the  ventures  financing,  there 
is  no  principal  to  perform  the 
mt>nitoring  and  no  agent  to  be 
monitored.  See  generally  Laws  of 
Corporations  §257  et  •>eq  .  see  also 
Soderquist.  i'ncjerstanding  the 
Securities  Laws  ^  2:2.2  (2001).  available 
on  Westlaw  at  PLIREF-SECl.AW  While 
pri\dtelv  held  companies  are  required  to 
make  certain  financial  disclosures 
related  to  franchise  taxes.  Small 
Business  Administration  loans.  Federal 
(>)mmunic;ati()ns  (lommission  litenses 
and  other  regulator^'  schemes,  these 
disclosures  are  designed  to  assess  taxes, 
fees,  or  eligibility  for  government- 
provided  benefits,  not  to  ensure 
transparency  of  managerial 
performance  See  generallv  Cyclopedia 
of  the  L(Hi'  of  Private  Corporations 
§  tifjtiti  et  seq.  The  only  sc  enario  in 
which  it  is  instructive  to  compare  the 
financial  disclosure  regime  of  a 
privatelv  held  c  ompany  to  a  union  is 
when  a  privately  held  firm  creates  a 
principal/agent  relationship  by 
accepting  funding  through  the  venture 
c  apital  markets  This  scenario,  however. 
also  offers  no  basis  for  comparison  with 
the  relationship  between  a  union  and  its 
members  because  financial  instituticms 
and  other  entities  that  provide  such 


funding  can  condition  it  on  the 
disclosure  of  any  Financial  information 
conrerning  the  company  seeking 
funding,  can  demand  that  the 
information  be  provided  in  any  level  of 
detail  desired,  and  can  use  contractual 
remedies  to  enforce  the  condition 
Union  members,  by  contrast,  are 
entitled  only  to  the  report  that  their 
union  files  with  the  Department  of 
Labor  pursuant  to  the  LMRDA  and, 
upon  a  showing  of  just  cause,  "to 
examine  any  books,  records,  and 
accounts  necessary  to  verify  such 
report  "  29  U.S.C.  431(b),  (c). 

Accordingly,  the  only  reporting 
re(]uirements  applied  to  businesses  that 
are  relevant  for  comparison  with  the 
annual  union  financial  report  are  those 
applied  to  publiclv-traded  companies. 
Gtmerally  speaking,  the  regulatory 
regime  governing  financ:ial  reporting  by 
large  and  small  public  companies  is 
much  more  extensive  than  the  system 
that  exists  for  labor  organizations.  See 
generallv  Hazen.  Law  of  Securities 
Regulation  §<?  3.2-3.7.  9.4  (2002). 
available  on  Westlaw  at  LAW.SKCREG; 
I  'nderstcniding  the  Securities  Laws 
*}  2:2.2.  Furthermore,  the  repcjrting 
requirements  under  the  sc^curities  laws 
have  been  substantially  increased  since 
the  enactment  of  the  .Sarbanes-Oxley 
Act.  Pub.  L.  107-204.  llfi  ,Stat.  745.  See 
generallv  68  FR  3663ti-01  et  seq.  (June 
18.  2003)  (amending  various  disclosure 
rules  established  by  the  .Securities  and 
Exchange  Oimmission  C'.SEC"). 
including  17  CFR  240.13a-lt.  240.13a- 
15,  240.15d-14,  240.15d-15.  249.220f) 
Labor  organizations  must  file  only  one 
form  a  year,  need  not  disi  lose 
qualitative  information,  and  are  not 
recjuired  to  conduct  certified  audits  of 
their  financial  statements.  .See  29  D.S.C. 
431.  The  financial  reporting  scheme  for 
public  companies,  as  amended  by  the 
Sarbanes-Oxley  Act,  requires  the 
disclosure  of  hiitli  ()uantitatiye  and 
qualitative  intormatioii  and  imposes 
strict  audits  and  significant  internal 
controls  on  public  c:ompcUiies,  their 
officers,  directors,  auditors,  accountants 
and  attorneys.  See  generally  17  CFR 
Parts  210-211, 228-32,  239,  241.  249 
(Subparts  A-D)  (2003)  (particularly 
provisions  aiii'Mided  hv  68  FR  4820  (|an. 
30.  2003).  68  FR  5110  (Ian.  .U.  2003).  68 
FR  15354-02  (Mar.  31.  2003).  68  FR 
36636-01  dune  IH.  2003)    See  also 
Bloomeiillial.  S<irt>iinrs-()\lev  Act  in 
Perspective  ^  10  (2002).  available  on 
Westlaw  at  SEC-.StJAP  S  10.  Small  and 
large  public  companies  are  re(iuireci  to 
file  annual  and  quarterly  reports.  See  17 
C:FR  240.1 3a- 1  et  seq.:  Cyclopedia  of  the 
Law  of  Private  Corporations  §6842:  Law 
of  Securities  Regulntum  <5  9.6|4|.  All 


public  companies  must  certify  audits  for 
the  accuracy  of  information  in  their 
annual  and  quarterly  reports.  See  68  FR 
36636  et  seq.  (discussed  above); 
Bloomenthal  &  Wolff,  Securities  and 
Federal  Corporate  Law  §  7:35.13  (2002). 
A  substantial  amount  of  quantitative 
financial  information  is  contained  in 
both  annual  and  quarterly  reports. 
These  reports  must  disclose  "material" 
financial  information.  See  Law  of 
Securities  Regulation  §§  3.2-3.7,  9.4; 
Understanding  the  Securities  Laws  §  12- 
8;  Cvclopedia  of  the  Law  of  Private 
Corporations  §6862.  In  its  Statement  of 
Financial  Accounting  Concepts  No.  2 
(SFAC  No.  2).  the  Financial  Accounting 
Standards  Board  (FASH)  stated  the 
essence  of  the  concept  of  materiality  as 
follows: 

The  omission  or  misstatement  of  an  item 
in  d  financ:iai  report  is  material  if,  in  the  light 
lit  surrounding  rin.umstant :es.  the  magnitucie 
of  the  item  is  such  that  it  is  probable  that  the 
judgment  ol  d  reasonable  person  relying  upon 
the  report  would  have  been  changed  or 
influenced  by  tlie  inclusion  or  c:orrection  of 
the  item. 

Id.  at  H  132.  Sep  discussion  below  in 
Section  (II)(D).  Due  to  the  myriad  factors 
involved  in  determining  whether 
financial  information  meets  this  rather 
vague  threshold,  professional  assistance 
is  required.  See  id.  at  Till  123-132.  As 
noted  above,  the  SEC  generally  requires 
public  companies  to  disclose  in  their 
annual  reports  "material"  quantitative 
information  on  balance  sheets  or  income 
statements  related  to  numerous  types  of 
a.ssets,  accounts,  and  expenditures.  See 
Law  of  Securities  Regulation  §§  3.2-3.7, 
9.4.  Public  companies  must  disclose 
"material"  financial  data  on  executive 
compensation,  including:  annual  salary; 
bonuses;  other  annual  compensation; 
restricted  stock;  and  options.  Id.  They 
must  also  provide  "material" 
quantitative  information  on 
computation  of  per  share  earnings  and 
market  risk.  Id.  The  Sarbanes-Oxley  Act 
added  several  additional  categories  of 
material,  quantitative  data  that  public 
ciompanies  must  disclose,  including 
disclosing  in  each  annual  and  quarterly 
report  all  "material"  off-balance  sheet 
transactions,  arrangements  and 
obligations  (including  contingent 
obligations).  See  Title  III,  116  Stat.  775. 
and  Title  IV,  116  Stat.  785. 

Since  its  inception,  the  LM-2 
reporting  system  has  eschewcKl  the  use 
of  .1  vague  standard  based  on 
individualized  judgments  regarding 
materiality  for  determining  what 
quantitative  data  a  union  must  report, 
.ind  has  instead  required  specific 
information  regarding  all  assets, 
liabilities  and  transactions.  The 
Department  has  determined  that  it  will 
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continue  with  this  approach.  This 
avoids  forcing  labor  organizations  to 
incur  the  expenses  and  burdens 
associated  with  making  determinations 
about  whether  given  items  are 
"material."  Even  those  commenters  that 
suggested  that  the  Department  should 
consider  implementing  a  materiality 
standard  recognized  that  such  a 
standard  would  introduce  an  element  of 
judgment  in  the  reporting  process  with 
potential  for  complicating  the 
investigative  process.  Although  a 
commenter  argued  that  such  tradeoffs 
are  similar  to  those  necessitated  by 
dollar  thresholds  for  reporting,  the 
Department  believes  that  a  dollar 
threshold  is  easier  for  reporting  unions 
to  apply,  for  the  Department  to  enforce, 
and  for  union  members  to  understand. 

In  addition  to  the  detailed 
quantitative  data,  the  annual  and 
quarterly  reports  of  large  and  small 
public  companies  must  also  disclose 
'materiar'  qualitative  data.  See  Law  of 
Securities  Regulation  §§  3.4,  3.6.  9.4. 
This  includes  narrative  descriptions  of 
'material"  aspects  of  a  company's 
businesses  and  principal  products.  Id. 
Public  companies  must  also  disclose 
information  on  relationships  the 
company  has  that  may  have  a 
"material"  effect  on  current  or  future 
financial  condition,  liquidity,  capital 
expenditures,  capital  resources,  or 
significant  components  of  revenues  or 
expenses  of  the  company.  Id.  This 
includes  an  explanation  of  a  company's 
dependence  on  customers  whose  loss 
would  materially  affect  the  company's 
financial  health  and  an  explanation  of 
material  changes  in  the  mode  of 
conducting  business.  Id.  "Material" 
legal  proceedings  must  be  reported, 
including  full  identification  of  parties 
and  the  circumstances  and  basis  of  the 
proceedings.  Id.  "Material"  property 
holdings  must  also  be  identified  and 
described,  including  their  use  and  any 
encumbrances  upon  them.  Id. 

Public  companies  are  also  required  to 
make  forward-looking  statements  about 
the  future  financial  performance  of  the 
company,  including  analysis  of  all 
"material"  risks  facing  the  company.  Id. 
Public  companies  must  also  report 
"material"  information  about  market 
risk,  such  as  potential  loss  in  future 
earnings  of  cash  flow  based  on  changes 
in  interest  rates,  foreign  currency 
exchange  rates,  conmiodity  prices  and 
other  relevant  market  factors.  Id.  A 
detailed  explanation  of  internal  controls 
and  procedures  must  also  be  provided. 
Id;  see  also  68  FR  36636-01.  The 
Department  has  decided  not  to  require 
labor  organizations  to  provide  their 
members  with  any  qualitative 
information  on  its  finances,  much  less 


the  detailed  qualitative  analysis  public 
companies  are  required  to  disclose. 

Following  the  passage  of  Sarbanes- 
Oxley,  the  SEC  and  the  Public  Company 
Accounting  Oversight  Board  ("the 
Board")  oversee  the  audits  of  public 
companies;  establish  accounting  and 
audit  report  standards  and  rules  for 
public  companies;  and  certify, 
investigate,  inspect,  and  enforce 
compliance  with  standards  applicable  to 
professionals  involved  in  the 
preparation  of  audits  and  financial 
reports  by  public  companies.  See  Title 
I,  116  Stat.  750.  Annual  audits  and 
financial  reporting  by  public  companies 
must  be  under  the  control  of  an  audit 
committee  composed  exclusively  of 
independent  directors.  See  Title  11, 
§202.  116  Stat.  772-73;  Title  III,  116 
Stat.  775-77.  These  independent 
committees  must  include  at  least  one 
"financial  expert"  and  are  directly 
responsible  for  the  appointment, 
compensation,  and  oversight  of  the 
certified  firms  that  do  private  audits  of 
public  companies.  See  Title  IV.  §  408. 
116  Stat.  790-91.  To  effectuate  the 
whistleblower  provisions  of  the 
Sarbanes-Oxley  Act.  these  audit 
committees  must  also  establish 
procedures  for  the  receipt,  retention  and 
review  of  anonymous  complaints  by  a 
public  company's  employees  regarding 
accounting  practices,  internal  financial 
controls,  and  auditing  matters.  See  Title 
III,  §§  301-04.  116  Stat.  775-78.  Public 
companies  must  give  their  audit 
committees  the  financial  resources 
necessarj'  to  hire  any  independent 
advisors  or  attorneys  required  to  carry 
out  these  responsibilities.  Id. 

The  LMRDA  does  not  require  labor 
unions  to  perform  any  audits.  It  does 
not  mandate  that  unions  use  governance 
structures  that  ensure  independent 
oversight  of  financial  operations,  such 
as  independent  audit  committees. 
Union  members  have  no  whistleblower 
rights.  The  Department  does  not  enforce 
any  independent  system  of  certification, 
quality  control,  ethics,  independence 
standards  or  other  regulation  of  firms 
that  some  unions  use  to  prepare  annual 
Form  L.M-2  reports.  There  are  also  no 
restrictions  on  other  services  that  a  firm 
preparing  Form  LM-2  reports  may 
perform  for  a  labor  organization.  In 
contrast  to  the  reviews  the  SEC  performs 
on  public  companies  not  less  than  once 
every  three  years  (see  15  U.S.C.  7266(c)), 
labor  unions  currently  can  expect,  on 
average,  to  be  audited  by  the 
Department  of  Labor  approximately 
once  every  150  years.  'Ten  of  the  25 
largest  unions  have  never  been  audited 
because  of  OLMS's  limited  resources. 

Several  commenters  suggested  that 
unions  be  required  to  file  annual 


independent  audits.  Many  unions,  one 
individual  commented,  have 
constitutional  provisions  that  already 
require  an  audit  by  an  outside 
accounting  firm.  While  some 
commenters  argued  that  requiring 
unions  to  obtain  annual  audits  is  within 
the  Department's  statutory'  authority,  no 
provision  of  the  LMRDA  vests  the 
Secretary'  of  Labor  with  any  express 
authority'  to  require  unions  to  obtain 
audits  and  the  Department  has  chosen 
not  to  attempt  to  impose  such  a 
requirement,  to  avoid  imposing  on  the 
labor  organizations  that  are  not 
currently  obtaining  private  audits  any 
need  to  hire  financial  experts  to  conduct 
a  qualitative  analysis  of  the  union's 
records.  Simply  permitting  those  unions 
that  currently  obtain  annual  audits  to 
file  whatever  audit  is  currently 
performed  is  not  likely  to  ensure  that  all 
of  the  statutorily-required  information  is 
reported,  nor  would  it  ensure  that  the 
information  is  provided  in  a  standard 
format  that  is  both  readily 
understandable  and  accessible  to  union 
members.  Information  that  may  be 
meaningful  to  trained  financial  analysts 
or  auditors  may  not  be  useful  to  many 
union  members. 

Accordingly,  the  statutory 
requirements,  and  the  Secretary's 
longstanding  implementation  of  those 
requirements,  have  been  framed  in 
terms  of  assets,  liabilities, 
disbursements  and  receipts,  rather  than 
more  general  financial  terms.  The 
Department  has  concluded  that 
continuing  to  require  unions  to  report 
holdings  and  transactions,  rather  than 
third-party  descriptions  of  their 
financial  conditions,  will  provide 
understandable  information  to 
members,  permit  members  to  compare 
reports  of  different  years,  permit 
members  to  compare  reports  with  those 
of  other  unions,  and  enhance  the 
detection  and  deterrence  of  fraud. 

Alternatively,  commenters  suggested, 
the  Department  should  annually 
conduct  a  compliance  audit  of  each 
union.  The  Department's  responsibility 
for  insuring  the  financial  integrity  of 
unions  involves  both  requiring  adequate 
reporting  and  conducting  compliance 
audits.  The  statute  does  not  contemplate 
the  two  components  as  mutually 
exclusive;  in  fact,  the  Department 
intends  to  increase  the  number  of 
compliance  audits,  as  resources  permit, 
at  the  same  time  it  implements  the 
revised  Form  LM-2.  Additional 
compliance  audits  would  not.  however, 
constitute  a  satisfactory  alternative  to 
the  reforms  embodied  in  the  revised 
Form  LM-2,  as  compliance  audits 
would  address  the  accuracy  of  the 
information  provided  in  the  existing 
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Form  I,M-2,  but  would  not  improve  the 
transparency  of  labor  or^anizationb' 
finanres.  incrrase  the  information 
a\  ailabU'  to  members,  or  make  the  data 
(iis(  losed  in  reports  more 
understandable  and  accessible. 

As  one  c  ommenter  noted,  it  is  even 
more  diffi(  Lilt  to  deter  financial 
mismanagement  by  labor  organization 
officials  than  it  is  in  a  corporate  setting 
because  of  the  absence  of  natural  market 
influences  and  because  there  are  fewer 
regulfirlv  occurring  checks  on  the 
financial  performanc  e  of  unions.  The 
same  commenter  noteii  that  ^h^' 
additional  disclosure  as  a  result  of  the 
proposed  changes  would  make  it  more 
difficult,  and  more  expensive,  to  hide 
fraud.  Rec(jgnizing  that  achieving  this 
goal  will  also  make  it  more  expensive 
for  unions  to  report,  and  that  disclosure 
alone  will  rediK  e  hut  not  entirely 
overcome  fraud,  the  Department  has 
attempted  to  ach:e\-e  a  balance  in  this 
rule  between  the  benefits  and  burdens 
of  more  detailed  dis{.losure.  and  intends 
to  fcillow  promulgation  of  the  rule  both 
uith  more  effective  enforcement,  using 
the  .(dditional  information  disclosed  to 
un(  over  fraud  when  it  occ;urs,  and  with 
more  compliance  assistance  to  respond 
to  questif)ns  and  cnncerns. 

The  Department  i>  also  not  persuaded 
bv  the  roniments  that  suggest  that  the 
reporting  requirements  for  labor 
organizations  should  be  comparable  to 
tho>>e  that  govern  non-profit 
org.inizations.  The  I.MKDA  was  enacted 
in  the  aftermath  of  a  Kingressional 
investigation  in  the  195Us  that  found 
corruption  in  union  leadership  and  a 
disregard  for  the  rights  of  the  rank-and- 
file  See  [Virtz  V   Hofn/.  Mott-l  &  Club 
Emp.  Vnion.  Local  6.  391  U.S.  492.  497- 
QH  (m68)  The  over-riding  purpose  rif 
the  reporting  provisions  of  the  LMRD.-X 
is  to  provide  union  members  with  "all 
the  vital  information  necessary  for  them 
to  take  effective  action  in  regulating 
affairs  of  their  organization."  See  S  Rep. 
1H7.  86th  Cong..  1st  Session,  p. 9.  1959 
L'.S.C.C.A.N.  2318,  2323  (19,S9).  The 
Senate  Labor  (Committee  declared;  "A 
union  treasur\  should  not  be  managed 
as  the  pri\ate  property  of  union  officers. 
h(nve\er  well  intentioned,  but  as  a  fund 
governed  by  fiduciary  standards 
appropriate  to  this  type  of  organization. 
The  members  who  are  the  real  owners 
of  the  money  and  property  of  the 
organization  are  entitled  to  a  full 
accounting  of  all  transactions  involving 
their  property  "  See  S.  Rep    187  at  p  8, 
1959  L'.S.C.C.A.N  at  2324   In  light  of 
these  congressional  directives,  the 
Department  is  not  persuaded  as  a 
general  matter  that  a  comparison 
between  labor  organizations  and 
ordinary  non-profit  organizations  is  apt 


in  the  context  of  determining  reporting 
standards.  Nevertheless,  although  other 
reporting  standards  will  not  be  treated 
as  benchmarks  or  models,  the 
Department  has  lonsidered  the  spe(-ific 
comments  of  labor  organizations  and 
others  in  assessing  the  appropriateness 
of  each  proposed  change  to  the 
reporting  forms,  as  discussed  in  the 
succeeding  sections. 

D  Application  nf  Crrnt^mUx  Acrppted 
Accountinii  Print  iph's 

Some  {  iiiiimenters  argued  th.it  the 
changes  proposed  bv  the  Department 
depart  from  the  generally  accepted 
accounting  princ  iples  (C.^APl 
promulgated  by  the  F,\SB  and  the 
American  institute  of  Certified  Public 
Accountants  (.■\IC;FA).  In  particular,  this 
position  waN  advanced  by  a  professor  of 
accountant  \  whose  comments  were 
made  on  behalf  of,  and  attached  to  the 
comment  of.  the  .AFL-CK)  This 
commenter  said  that  mam  of  the  terms 
used  and  information  retjuired  b\-  the 
Departments  projiosiil  are  iiu  onsl^^tent 
with  various  interpretations  of  GAAP. 
These  assertions  fail  to  recognize, 
however,  that  not  all  ('..\.\P  standards 
are  consistent  wkh  the  disclosure 
requirement  oi  the  LMRDA   29  U.S.C. 
431(bl.  Although  the  Department  has 
considered  the  (;.\AP  standards,  and 
has  acceptecf  them  in  prnii  iple  where 
thev  further  the  purposes  of  the 
LMRD.-X.  the  Department  will  not  adopt 
GAAP  standards  when  they  <u"e  not 
consistent  with  these  purposes.  For 
example,  as  many  commfmters  noted, 
the  current  Form  LM-2  mandates 
reporting  on  a  cash  accounting  basis, 
which  IS  inconsistent  with  (iAAP,  but 
some  cash  accounting  procedures  are 
made  necessary  by  the  statute's 
requirement  that  the  union  disclose 
"receipts  "  and  "disbursements    "  Snf  29 
I'.S  C.  431(b).  Further,  Form  LM-2  is  a 
special-purpose  financial  report 
prepared  for  compliance  with  the 
LMRDA.  Special  finaiu  lal  reports  to 
government  regulatory  bodies  are 
generally  prepared  in  conformity  with 
Other  (lomprehensive  Basis  Of 
Accounting  (OCBOA) 

This  commenter  <ilso  argued  that  th(; 
Department's  proposal  calls  for  the 
presentation  of  disaggregated 
information   whii  h  is  contrary  to  (iAAP 
and  confusing  for  the  user  of  the 
reported  information.  .Mthough  (;AAP 
precepts  do  not  control  the  inquiry,  the 
rtnised  Form  LM-2.  like  the  (  urrent 
Form  LM-2,  include.s  Statements  A.  and 
B,  which  provide  aggregated  totals  of 
financial  information.  Form  LM-2  users 
do  ntjt  ha\e  to  rely  solt^lv  on  the 
itemlz^'d  information  c:ontained  in  the 
schedules  to  obtain  an  overall 


understanding  of  the  reporting  labor 
organization's  financial  performance. 
The  Department  proposed  requiring 
labor  organizations  to  provide  certain 
itemized  information  in  addition  to  the 
aggregated  totals  in  order  to  provide 
users  of  the  Form  LM-2  with  additional 
financial  information  on  specific 
financial  issues.  In  fact,  the  FASB 
recognizes  the  appropriate  inclusion  of 
disaggregated  information  in  financial 
reporting: 

Disaggregated  iiiformalinn  that  permits 
usurs  of  financial  infcjrniation  to  relate 
components  of  revenues  to  conipunents  ot 
expenses  also  is  often  preferable  to 
mfnrmatiijii  provided  by  their  aggregated 
amounls. 

Financial  Accounting  Standard  117 
(FAS  117).  "D 118. 

Several  commenters  asserted  that  the 
individual  items  reported  on  the  Form 
LM-2  supporting  schedules  in  and  of 
themselves  are  not  material  financial 
information  that  will  be  relevant  to  the 
user.  The  FASB  states  that  materiality  of 
information  is  not  measured  solely  on 
its  magnitude.  SFAC  No.  2.  "Materiality 
is  a  pervasive  concept  that  relates  to  the 
qualitative  characteristics,  especially 
relevance  and  reliability.  "  Id.  The 
Supreme  ( Aiurt.  in  deciding  whether  an 
omitted  fact  was  material,  described  a 
general  standard  of  materiality  as: 

.•\  suhstanlial  likelihood  thai,  under  all  the 
(.ircumstaiH  es.  the  omitted  fact  would  have 
assumed  a(  lual  significance  in  the 
deliberations  of  the  reasonable  shareholder 
Put  another  vvav.  there  must  be  a  substantial 
likelihood  thai  Ihe  disi  losure  of  the  omiUed 
Tact  would  have  been  viewed  h\  the 
reasonable  investor  as  having  signifii  antl\ 
altered  thi;  "total  mix"  of  information  made 
availalile. 

TSC  Industries  Inc.  v.  Northwav  Inc  , 
42e  U.S.  438.  449  (1976).  The  FASB 
agrees  that  the  "usefulness  of 
information  must  be  evaluated  in 
relation  to  the  purposes  to  be  served, 
and  the  objectives  of  financial  reporting 
are  focused  on  the  use  of  accounting 
information  in  decision  making."  Id. 
The  Department  has  concluded,  based 
on  the  experience  of  its  investigators 
and  the  comments  received  from  many 
union  members,  that  the  information 
that  will  be  reported  as  a  result  of  this 
revision  of  the  Form  LM-2.  in  fact,  will 
have  the  t:apacity  to  make  a  difference 
in  the  ability  of  union  members  to  make 
decisions  regarding  workplace  and 
union  governance  issues.  As  indicated 
in  Section  111(B)(3),  (4),  the  proper 
threshold  for  when  a  union  must 
itemize  and  separately  report  a  receipt 
or  expenditure  is  subject  to  competing 
arguments.  Setting  the  threshold  lower 
(or  eliminating  it  entirely)  increases  the 
number  of  receipts  and  expenditures 
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that  must  be  reported,  which 
correspondingly  increases  the 
information  available  for  inspection. 
The  availability  of  this  information 
makes  concealment  of  fraud  more 
difficult,  and  allows  members  to 
evaluate  the  wisdom  of  the  union's 
financial  transactions.  The  threshold  is 
significant:  union  members  ordinarily 
protect  their  rights  by  reviewing  these 
reports,  unlike  investors  in  public 
corporations  and  other  individuals 
protected  by  the  audit,  oversight,  and 
whistleblower  provisions  discussed  in 
Section  11(C).  While  a  strong  argument 
could  be  made  that  all  expenditures  are 
thus  significant  and  should  be  itemized, 
a  lower  threshold  would  increase  the 
accounting  burden.  The  $5,000 
threshold  adopted  strikes  a  balance 
between  the  opposing  viewpoints.  Thus, 
while  the  revised  form  neither  permits 
nor  necessitates  individual  assessments 
of  the  materiality  of  information  about 
particular  transactions,  it  requires  the 
disclosure  of  information  that  is 
significant  to  union  members. 

Commenters  also  argued  that 
proposed  Form  LM-2  violates  GAAP 
because  the  costs  of  reporting  the 
information  exceed  the  benefits  to  users 
of  the  information.  While  the  costs  of 
the  revised  Form  LM-2  are  addressed  in 
more  detail  in  the  Regulatory  Flexibility 
and  Paperwork  Reduction  Act  Analyses, 
see  Section  V,  the  Department  has 
determined  that  these  costs  are 
outweighed  by  benefits.  FASB  and  other 
government  regulatory  bodies  have 
discovered  that  the  total  benefits 
derived  from  shared  information  are 
nearly  impossible  to  quantify. 
Information  is  different  from  other 
commodities  because  the  benefits  from 
information  can  extend  beyond  the 
immediate  users.  The  revised  Form  LM— 
2  directly  benefits  union  members 
because  increased  disclosure  permits 
members  to  make  better  decisions  about 
union  governance  and  helps  deter  and 
detect  fraud.  The  public  also  benefits 
from  the  deterrence  of  fraud,  due  to  the 
costs  fraud  imposes  on,  for  example,  the 
criminal  justice  system,  and  from  the 
promotion  of  ethical  conduct  in  the 
administration  of  labor  organization 
affairs,  which  increases  the  stability  of 
labor  organizations,  and  thus  promotes 
the  flow  of  commerce.  See  29  U.S.C.  401 
("Declaration  of  Findings,  Purposes,  and 
Policy").  The  information  required  on 
the  revised  Form  LM-2  thus  benefits  a 
wide  variety  of  users,  which  is 
consistent  with  SFAC  No.  2,  H  143. 

Commenters  noted  several  issues 
related  to  the  application  of  FAS  117, 
Financial  Statements  of  Not-For-Profit 
Organizations,  to  labor  organization 
financial  reporting.  The  FASB  has 


opined  regarding  the  appropriate  scope 
of  financial  statements  for  not-for-profit 
organizations: 

A  complete  set  of  financial  statements  of  a 
not-for-profit  organization  shall  include  a 
statement  of  financial  position  as  of  the  end 
of  the  reporting  period,  a  statement  of 
activities  and  a  statement  of  cash  flows  for 
the  reporting  period,  and  accompanying 
notes  to  financial  statements.  FAS  117,^6. 

FAS  117.  however,  applies  only 
broad,  general  standards  for  reporting 
information  in  not-for-profit 
organization  financial  statements  (FAS 
117.  Tl  48),  and  the  FASB  recognizes  that 
general  purpose  financial  statements 
may  not  fulfill  the  special-purpose 
needs  of  regulatory  requirements  like 
those  imposed  by  the  LMRDA  (FAS  117. 
^  45).  Even  not-for-profit  organizations 
subject  to  FAS  17  are  required  to  report 
expenses  by  functional  categories  and  to 
allocate  costs  among  significant 
programs  as  applicable  {see  FAS  117.  ^ 
^  26-28)  because  of  differences  in 
indicators  of  performance  as  compared 
to  for-profit  business  organizations  (FAS 
117.1  61). 

Comments  on  the  Department's 
proposal  indicate  some  confusion 
regarding  the  question  whether 
revisions  to  Form  LM-2  will  require 
labor  organizations  to  maintain  their 
financial  records  using  a  cash  basis  or 
accrual  method.  Some  unions  and 
individuals  have  read  the  proposed 
rules  to  require  unions  to  maintain  their 
financial  records  system  on  an  accrual 
basis.  In  this  regard,  some  of  the 
commenters  noted  that  Schedule  1  of 
the  proposed  Form  LM-2  requires 
reporting  of  receivables,  a  concept 
associated  with  accrual  accounting. 
Some  of  the  commenters  also  expressed 
their  view  that  the  majority  of  unions 
use  the  cash  method  of  accounting  and 
that  it  would  be  a  substantial  burden  for 
them  to  make  the  conversion  to  the 
accrual  method.  Some  of  the 
commenters  also  noted  that  cash  basis 
reporting  comports  with  IRS 
requirements. 

A  local  union  explained  that  its 
accoimting  system  uses  the  cash  basis 
method.  It  noted  that  the  proposed 
Schedule  1  (Accounts  Receivable)  and 
Schedule  8  (Accounts  Payable)  call  for 
information  maintained  by  systems  set 
up  on  the  accrual  method  of  accounting. 
The  local  explained  that  this 
information  is  not  readily  available  from 
cash  basis  systems,  noting  that 
commercial  accounting  systems  track 
income  and  expenses,  not  receipts  and 
disbursements.  The  local  expressed  its 
concern  that  it  would  be  able  to  provide 
the  accounts  receivable  and  accounts 
payable  information  only  by 
undertaking  manual  searches  through 


voluminous  records.  It  also  noted  a 
specific  concern  regarding  the  reporting 
of  membership  information,  noting  that 
its  system  to  track  membership  is  not 
integrated  with  its  general  ledger,  with 
the  result  that  it  has  no  general  ledger 
account  set  up  to  capture  written  off  or 
uncollected  dues  income.  Similarly,  one 
labor  organization  noted  concerns  with 
regard  to  reporting  accounts  receivable 
and  accounts  payable  (insofar  as  they 
require  "aging"  information).  The 
commenter  explained  that  this  change 
would  require  it  to  spend  considerable 
additional  time  to  properly  complete  a 
Form  LM-2.  It  explained  that  many 
local  unions  have  members"  dues  sent  to 
third  parties  or  their  particular 
international  and  that  the  locals'  portion 
of  the  dues  is  only  later  remitted  to  the 
locals.  One  commenter  stated  that  the 
cash  basis  method  better  effectuates  the 
LMRDA's  focus  on  receipts  and 
disbursements. 

Some  commenters.  however,  read  the 
proposed  rules  as  continuing  the  cash 
basis  requirement.  In  their  comments, 
they  requested  that  the  Department,  as 
part  of  the  final  rule,  allow  unions  the 
option  to  utilize  the  accrual  method  of 
accounting.  In  support  of  this  approach, 
they  noted  that  accrual  accounting  is 
required  by  GAAP,  refiecting,  in  their 
view,  the  belief  that  accrual  accounting 
provides  a  more  effective  gauge  of  an 
organization's  financial  condition.  In 
this  regard,  one  commenter  noted  that 
the  Department  itself  once  recognized, 
when  it  proposed  revisions  to  the  Form 
LM-2  in  1992  (later  withdrawn  in  part), 
that  "accrual  accounting  generally 
provides  a  more  accurate  indication  of 
an  organization's  financial  condition 
and  operations."  57  FR  49282  (Oct.  30. 
1992).  Other  commenters  noted  that  the 
current  cash  basis  requirement  forces 
them  to  convert  information  in  their 
accrual-based  system  for  the  sole 
purpose  of  submitting  a  Form  LM-2,  an 
expensive  and  time-consuming 
undertaking.  One  labor  organization 
noted  that  its  accounting  personnel  last 
year  spent  nearly  half  of  the  1 .200  hours 
it  spent  in  preparing  the  Form  LM-2  in 
converting  information  from  its  accrual- 
based  system  to  a  cash  basis  mode. 
Several  commenters  also  noted  that  the 
IRS  accepts  reports  using  the  accrual 
method  of  accounting. 

An  international  laoor  organization, 
the  Air  Line  Pilots  Association  (ALPA). 
explained  that  it  uses  an  accrual  system 
to  collect  detailed  information  for  its 
payroll,  employee  expense  reports, 
member  accounts  receivable,  and  flight 
pav  loss.  ALPA  noted  that  the  current 
requirement  that  unions  employ  the 
cash  method  in  preparing  a  Form  LM- 
2  requires  time-consuming  conversion 


Federal  Reeister/Vol.  68.  No.  196  /  Thursday.  October  9.  2003 /Rules  and  Rfteulatinn.s 


fin.^R.i 


58382  Federal  Register  ^  Vol.  68.  No.   196 /Thursday,  October  9,  2003 /Rules  and  Regulations 


of  ALPA"s  financial  information, 
preventing  it  from  ever  meeting  the 
March  :?!  deadline  imposed  by  the 
LMRDA  .Another  international,  the 
International  Brotherhood  of  Electrical 
Workers  (IBEWj.  stated  that  it  maintains 
its  books  on  an  accrual  basis  for  two 
reasons:  first,  it  enables  the  organization 
to  match  revenue  and  expenses  to  the 
proper  time  period:  and  second,  it 
enables  the  organization  to  complv  with 
acctiunting  rules  and  to  receive  an 
"unqualified"  opinion  from  an 
independent  auditor  as  to  the 
organization's  financial  health. 

In  the  Department's  1992  rulemaking. 
the  Department  specifirall\'  proposed 
that  unions  would  be  required  to  utilize 
the  acc:rual  at:countmg  meth(jd.  In 
response  to  the  comments  submitted, 
however,  the  1992  final  rule  allowed 
union.s  the  uptiDn  tn  utilize  either  the 
cash  or  accrual  method  of  accounting  in 
reporting  their  finances.  This  option 
was  rescinded  in  December  1993.  This 
d(  tion  was  taken  in  response  to 
( iimments  that  only  relatively  few  of  the 
larger  unions  used  the  accrual  method 
and  to  correct  the  mistaken  perception 
held  by  some  unions  that  the 
Department's  rule,  in  practice,  was 
em  iiuraging  unions  to  utilize  accrual 
accounting,  a  departure  from  the  cash 
ba^is  method  that  had  been  prescribed 
tor  reports  in  the  past  and  the  method 
used  by  the  vast  majority  of  unions.  One 
uninii  commenter  on  the  current  rule. 
li'ivvt'\er.  asserted  that  the  option 
concept  was  well  thought-out  because  it 
recognized  that  although  some  unions 
used  the  accrual  method  of  accounting. 
imposing  this  method  on  many  smaller 
unions  would  present  a  real  hardship  to 
these  unions  because  they  rely  on 
\nlunfeers.  not  accountants,  to  prepare 
the  Form  LM-2.  As  discussed 
immediately  below,  this  option  is 
indeed  available  to  unions,  which  may 
(  hoose  to  track  their  finances  on  a  cash 
basis,  accrual  basis  or  some  other 
method  of  accounting. 

.Since  the  1992  rule  was  rescinded. 
the  Form  LM-2  has,  in  fact,  required 
that  receipts  and  disbursements  be 
reported  on  a  cash  basis,  but  has  also 
required  the  reporting  of  certain 
information  OKjre  typically  maintained 
in  an  accrual-based  s\stem  (e.g., 
Schedule  1  "Loans  Receivable, 
Schedule  H  "Loans  Payable.  Accounts 
Pavable.  Mortgages  Payable).  Thus. 
requiring  a  combination  of  both  types  of 
informaticm  in  one  form,  which  might 
be  c;haracterized  as  modified  cash  basis 
accounting,  represents  no  change  from 
the  existing  Form  LM-2  and  wa--  ii"t 
identified  as  a  change  in  the  N'PRM  The 
statement  in  the  instructions  to  the 
existing  Form  LM-2  that  the  form  "must 


be  prepared  using  the  cash  method  of 

accounting.  '  was  dropped,  however,  as 
it  was  not  whollv  acc:urate  and  could  be 
misleading 

As  explained  m  greater  detail  beUiw. 
the  Department  has  not  proposed  to 
require  unions  to  establish  a  particular 
method  to  account  for.  and  manage, 
their  finances.  I'nions.  for  various 
re,is(ms.  mav  choose  to  track  their 
finances  cui  a  cash  basis,  accrued  basis, 
a  hvbrid  of  the  two.  or  some  other 
method  ot  ,ic  c ouuting  .As  noted  by 
some  commeiiters.  the  Form  LM-2 
reporting  format  requires  unions  to 
utilize  some  elements  of  both  cash  basis 
and  accrual  accounting  To  a  large 
extent.  howe\er.  that  format  is  dri\en  by 
the  fact  that  the  statute  itself  requires 
both  types  of  information.  For  example, 
the  statement  of    rci  eifits  and 
disbursements"  recjuired  by  the  LMRDA 
is  basically  an  accounting  of  the  infiovx 
and  outflow  of  an  organization's  i  ash 
during  the  fiscal  period.  (^oiiM'tiut'iitK  . 
a  "profit  and  loss"  statement  prepared 
on  the  accrual  basis  is  unacceptable'  as 
compliance  with  the  Act  since  it  reflects 
the  income  ajid  expenses  of  an 
organization  in  the  fiscal  period  .ind  not 
the  disposition  of  its  cash.  See  29  U.S.C. 
431(b). 

In  contrast,  the  statement  of  "assets 
and  liabilities"  required  hv  the  LMRD.\ 
is  essentially  an  accrual  type  of 
statement  and  provides  for  reporting  all 
receivables,  payables,  accruals  and 
deferred  items.  Consequently,  it  sliould 
be  unnecessary  for  an  organization  that 
maintains  its  records  on  the  accrual 
system  of  accounting  to  change  its 
procedures  in  order  to  prepare  the 
statement  of  assets  and  liabilities. 
Preparation  of  a  "cash  receipts  and 
disbursement"  statement  when  the 
accrual  method  of  accounting  is  used 
normally  requires  only  an  iii.iK  ->is  of 
the  organization's  cash  rei.iiipts  and 
disbursements  records  in  order  to 
properly  reclassify  the  necessary  cash 
transactions  to  conform  to  the  types  of 
accounting  classifications  represented 
by  like  items  on  the  prescribed  forms. 
More  importantl\ .  the  nei  ess.ux 
modifications  to  either  ,i  i  asli  based  or 
accrual  based  syst»'in  that  ma\  be 
necessary  to  comjiU  \\  itii  tin'  format  ot 
the  revised  Form  LM-2  are  no  ditferent 
than  modifications  that  labor 
organizations  curr-'iith  |)erforni  to  tile 
the  exisfint;  Form  LM-2, 

Tlif  lli'fiai  !m«'nl  believes  it  would  be 
inappropriate  to  dict.ite  the  |)arti(:ul<ir 
system  by  which  a  union  keeps  track  of 
its  finances.  While  some  unions  may 
find  it  easier  to  use  the  ace  rual  method 
of  accounting  and  c:onvert  information 
to  complete  Form  LM-2  items  reporting 
the  infiow  and  outflow  of  funds,  the 


reporting  goals  can  be  achieved  without 
directing  all  unions  to  use  accrual 
accounting  as  the  foundation  of  their 
financial  management  systems.  Such  a 
mandate  is  unnecessary  and  has  been 
rejected  in  light  of  the  comments  that 
most  unions  maintain  their  books  on  the 
cash  basis.  Nor  is  the  Department 
persuaded  that  accrual  accounting 
should  be  mandated  because  it  accords 
with  GAAP.  As  discussed  above,  GAAP 
practices  are  neither  binding  nor 
necessarily  appropriate  for  all  aspects  of 
financial  reporting,  particularly  insofar 
as  the  operations  of  not-for-profit 
entities  are  concerned.  The 
Department's  conc:ern  is  in  ensuring  the 
disclosure  of  information  that  satisfies 
the  statutorv  requirements  of  the 
LMRDA  in  a  manner  best  suited  to  meet 
the  purposes  of  the  statute,  which  can 
be  accomplished  without  requiring  a 
labor  organization  to  use  an  accounting 
method  that  mav  nfit  be  best  suited  to 
its  o\-erall  needs, 

E  Additiomil  Hf forms  (lonsidfrfd 

Several  co,nimenters  suggested  that 
the  Department  should  undtirtake  other 
reforms,  in  addition  to  those  proposed. 
While  some  comments  (expressed 
general  su[)port  for  wide  dissemination 
of  information  filed  with  the 
Department  nfl^aboroii  the  labor 
organization  annual  finanf;ial  reports. 
others  thought  that  more  specific 
dissemination  requirements  should  be 
imposed.  One  commenter  suggested  that 
unions  be  required  to  post  their  most 
recent  labor  organization  annua! 
financial  report  on  union  bulletin 
hoards  in  union  halls  and  on  employer 
bulletin  hoards  reser\ed  for  union  use 
in  emplover  workplaces,  while  another 
suggested  that  labor  organizations 
should  make  their  annual  financial 
reports  available  at  their  membership 
nuietings.  Om;  ccmiment  sugg(!sted  that 
information  reported  on  the  labor 
organization  annual  financial  reports 
should  be  sent  by  unions  to  their 
members  by  mail  or  included  in 
newsletters,  as  well  as  be  made 
available  on  the  Internet.  Finally,  one 
(  omment  urged  the  Department  to 
implement  the  provisions  of  section  105 
of  the  LMRDA,  requiring  "[ejvery  labor 
organization  |to|  inform  its  members 
concerning  the  provisions  of  this  Act," 
See  29  U.S.C.  41.5. 

Section  205  of  the  LMRDA  provides 
that  the  reports  filed  with  the 
Department  under  Title  II  of  the  Act 
■'shall  be  public  information"  and 
{)ermits  the  Secretary  of  Labor  to 
publish  anv  information  obtained.  See 
29  L'.S.C.  435,  Section  208  gives  the 
Secretary  of  Labor  authority  to  issue 
rules  and  regulations  prescribing  the 
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form  and  publication  of  reports  required 
to  be  filed  under  Title  U.  See  29  U.S.C. 
438.  Neither  sections  205  and  208  nor 
any  other  provision  of  the  Act  expressly 
vest  the  Secretary  of  Labor  with  any 
authority  to  require  labor  organizations 
to  disseminate  information  filed  with 
the  Department  of  Labor  on  labor 
organization  annual  financial  reports  at 
membership  meetings,  on  labor 
organization  websites,  in  labor 
organization  newsletters  or  otherwise  by 
mail  to  the  members,  or  on  union  or 
employer  bulletin  boards.  Neither  the 
terms  of  section  105,  nor  of  any  other 
provision  of  the  LMRDA,  vest  the 
Secretary  of  Labor  with  any  express 
authoritv  to  enforce  section  105.  See  29 
U.S.C.  415. 

The  Department,  however,  has 
developed  and  implemented,  with 
direction  from  Congress  to  do  so,  an 
extensive  system  for  making  available 
on  the  Internet  the  labor  organization 
annual  financial  reports  filed  with  the 
Department  for  the  years  2000  and 
thereafter,  as  well  as  reports  filed  under 
section  203  of  the  LMRDA  by  labor 
relations  consultants  who  engage  in 
persuader  activity  and  the  employers 
who  enter  into  agreements  for  such 
services.  See  29  U.S.C.  433.  Using  this 
system,  any  member  of  a  labor 
organization  or  the  general  public  with 
Internet  access  can  review  all  such 
reports  (at  http://union-reports.dol.gov) 
except  those  for  the  approximately  600 
very  small  labor  organizations  whose 
national  organizations  file  summary 
reports  on  their  behalf  pursuant  to  29 
CFR  403.4(b)  because  those  small 
unions  had  no  assets,  liabilities, 
receipts,  or  disbursements  during  the 
reporting  period. 

IIL  Responses  to  Comments  on 
Proposed  Changes  to  Form  LM-2 

A.  Which  Labor  Organizations  Must  File 
a  Form  LM-2 

1 .  The  Filing  Threshold 

Since  1994,  only  labor  organizations 
with  5200,000  or  more  in  annual 
receipts  have  been  required  to  file  a 
Form  LM-2;  smaller  unions  are 
permitted  to  use  the  simpler  Forms  LM- 
3  or  LM— 4.  Although  the  Department 
considered  raising  the  threshold  for 
filing  a  Form  LM-2  in  its  2002  NPRM, 
thus  reducing  the  number  of  labor 
organizations  affected  by  most  of  the 
changes  proposed,  it  did  not  propose  an 
increase.  The  Department  did  soHcit 
comments,  however,  on  the  appropriate 
level  of  aimual  receipts  to  trigger  a  Form 
LM-2  obligation.  Some  commenters 
expressed  the  view  that  the  current 
threshold  is  too  high  and  some  argued 
that  all  unions  should  be  required  to  file 


the  expanded  form,  without  regard  to 
the  amount  of  their  annual  receipts. 
Other  commenters  argued  that  the 
current  threshold  is  too  low  and  should 
be  raised. 

Shortly  after  the  LMRDA  was  enacted 
in  1959,  the  threshold  for  filing  the 
more  detailed  Form  LM-2  was  set  by 
the  Secretary  at  $20,000.  The  threshold 
was  raised  by  the  Secretary  in  1962  to 
$30,000  and  again  in  1981  to  $100,000. 
If  any  of  these  levels  were  now  adjusted 
for  inflation,  the  amount  would  be  less 
than  the  current  threshold  of  $200,000. 
Nevertheless,  the  Department  has 
decided  to  raise  the  threshold  to 
$250,000,  an  amount  that  approximates 
an  inflation  adjustment  of  the  current 
threshold.  Although  the  overwhelming 
majority  (79%)  of  all  reporting  labor 
organizations  are  currently  exempt  from 
filing  Form  LM-2,  changing  the 
threshold  to  $250,000  will  reduce  the 
recordkeeping  and  reporting  burden  for 
approximately  500  labor  organizations. 
The  Department  will  continue  its  past 
practice  of  periodically  assessing  the 
appropriateness  of  the  filing  threshold 
to  ensure  that  it  is  relevant  in  terms  of 
the  current  economy. 

A  number  of  labor  organizations 
commented  that  the  Department  should 
permit  unions  to  "pass  through"  funds 
received  during  the  reporting  period 
like  per  capita  fees  collected  by  local 
unions  for  transmission  to  a  national  or 
international  labor  organization  and/or 
to  use  net  dollar  figures  in  order  to 
avoid  meeting  the  filing  threshold.  This 
concern  should  be  alleviated  somewhat 
by  increasing  the  filing  threshold  to 
$250,000  but,  more  importantly,  the 
Department  does  not  agree  that  the 
concern  is  valid.  Labor  organizations 
should  be  accountable  for  all  funds 
received  and  in  their  custody  or  control 
during  the  reporting  period.  Members 
who  pay  dues  and  per  capita  fees  to 
their  locals  have  a  right  to  know  what 
action  their  local  took  with  respect  to 
those  funds.  Similarly,  members  have  a 
right  to  know  how  much  money  came 
into  their  union  during  the  year,  not  just 
the  net  amount  left  at  year's  end. 

Several  commenters,  including  the 
AFL-CIO,  cited  the  situation  where  a 
small  labor  organization  with  a  histor)' 
of  filing  either  Form  LM-3  or  LM— 4,  i.e.. 
one  with  aimual  receipts  below 
$200,000,  by  virtue  of  an  unusual  event 
dinging  the  year  had  receipts  boosted  to 
in  excess  of  $200,000.  For  example,  a 
small  union  with  consistent  annual 
receipts  of  $50,000  sells  a  surplus  piece 
of  real  estate  for  $200,000.  resulting  in 
annual  receipts  for  that  year  of 
$250,000.  Under  current  practice,  the 
union  would  be  required  to  file  Form 


LM-2,  and  under  the  new  rule  it  would 
also  meet  the  Form  LM-2  filing  level. 

In  this  example,  by  virtue  of  a  one- 
time-only event,  annual  receipts  would 
be  quintupled.  This  union  would  likely 
not  keep  records  conducive  to  providing 
the  kind  of  details  required  by  Form 
LM-2 — and  particularly  the  details  and 
new  schedules  envisioned  in  the  revised 
Form  LM-2.  In  addition,  labor 
organizations  with  such  small  annual 
receipts  would  be  less  likely  to  have 
electronic  recordkeeping  than  their 
larger  counterparts. 

In  this  situation,  if  a  labor 
organization  lacks  the  capability  of 
filing  electronically,  it  could  invoke  the 
continuing  hardship  exemption,  and 
thereby  be  excused  from  filing 
electronically  for  that  year.  The 
Department  has  concluded  that 
providing  any  other  relief  is 
urmecessar\'  and  could  undermine  the 
purpose  of  these  reforms  in  situations 
where  transparency  and  full  disclosure 
are  most  important.  First,  union 
members  are  likely  to  be  especially 
interested  in  how  "windfall  "  funds  are 
handled.  Second,  if  a  union's  annual 
receipts  meet  the  filing  threshold  only 
because  of  a  one-time  event,  the  union 
is  unlikely  to  have  many  other 
transactions  within  the  reporting  period 
and  fewer  subject  to  the  disclosure 
thresholds  of  the  final  rule.  The  union 
therefore  will  not  face  substantial 
burdens  in  collecting  the  information 
necessary  to  file  a  Form  LM-2,  even 
though  it  has  not  been  required  to  keep 
track  of  this  information  in  the  past. 
There  is  no  sound  reason  to  permit  a 
union  that  has  5250,000  in  annual 
receipts  to  avoid  the  reporting 
obligation  imposed  on  all  other  unions 
with  similar  receipts  simply  because  the 
union  has  not  had  similar  receipts  in 
other  years. 

2.  Intermediate  Unions  Without  Private 
Employee  Members 

Three  labor  organizations — the 
National  Education  Association  (NEA), 
the  American  Federation  of  Teachers 
(AFT),  and  the  AFL-CIO— and  one 
individual  union  member  submitted 
comments  on  the  Department's  proposal 
to  adopt  the  holding  of  the  U.S.  Court 
of  Appeals  for  the  Ninth  Circuit  in  Chao 
V.  Bremerton  Metal  Trades  Council, 
AFL-CIO,  294  F.3d  1114  (2002). 
interpreting  section  3(j)  of  the  LMRDA. 
In  that  case,  the  court  of  appeals  ruled 
that  an  intermediate  labor  organization 
that  has  no  dealings  itself  with  private 
employers  and  no  members  who  are 
employed  in  the  private  sector  may 
nevertheless  be  a  labor  organization 
engaged  in  an  industry  affecting 
commerce  within  the  meaning  of 
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section  3{j)  of  the  LMRDA  if  the 
intermediate  body  is    subordinate  to  a 
national  or  international  labor 
organization  which  includes  a  labor 
organization  engaged  in  commerce 
The  Department  proposed  to  follow  thib 
holding  by  adding  language  to  the 
instructions  for  Forms  LM-2.  LM-3.  and 
LM-4  clarifying  that  any  "conference, 
general  c:ommitttHJ,  |nint  or  svstera 
board,  or  joint  council"  that  is 
subordinate  to  a  national  or 
international  labor  organization  will  be 
required  to  file  an  annual  financial 
report  if  the  national  or  international 
labor  organization  is  a  labor 
organization  engaged  in  an  industry 
affecting  commert  e  within  the  meaning 
of  section  Jlj)  of  the  LMRDA 

The  three  union  commenters  objected 
to  the  application  of  the  LMRDA  to 
wholly  public  sector  intermediate 
bodies  pursuant  to  Brfmf'rton  as 
contrary'  to  the  statutor\'  language. 
established  case  law,  and  Department  of 
Labor  regulations  at  29  CFR  451.J(a)(4). 
Additionally,  the  \EA  and  AFT 
opposed  the  e.xtension  of  the  L.MRDA  td 
whollv  public  sector  bodies  through  the 
regulatory  prcjcess  and  commented  that 
such  an  extension  should  re(]uir" 
C!ongressional  action.  They  further 
commented  that  the  decision  in 
Bremerton  does  not  bring  whoUv  puhlu 
sector  intermediate  bodies  within 
LMRDA  coverage,  and  any  reference  to 
Bremerton  should,  therefore,  be  taken 
out  of  the  new  rules  where  such 
referenc:e  is  used  to  attempt  coverage  of 
wholh'  public  sector  organizations. 

The  expanded  language  in  the 
instructions  merely  incorporates  and 
restates  the  language  of  section  3())  of 
the  statute  The  reference  to  the 
Bremerton  decision  clarifies  that  the 
Department  intends  to  interpret  this 
language  in  a  manner  consistent  with 
that  decision.  Bremerton  is  the  most 
recent  court  decision  interpreting 
section  3(j).  The  Department  recognizes 
that  the  interpretation  of  section  3{j)  set 
forth  in  Bremerton  represents  a 
departure  from  previous  court  decisions 
and  the  Departments  prior 
administration  of  the  .\rt   Huwever,  the 
Department  has  t:oncluded  that  the 
Bremerton  courts  interpretation  is  the 
ccjrrect  reading  of  the  statutory 
language  Further,  neither  the 
Department  nor  the  court  has  added 
statutory  language  or  otherwise 
encroached  on  Ciongressional 
prerogatives  here  The  court,  pursuant 
to  its  constitutional  authorit\ , 
interpreted  terms  contained  in  th^■ 
statute,  and  the  Department,  uperatint; 
within  its  authorit\'  to  admiruster  the 
statute,  has  stated  its  intention  to  adopt 
that  interpretation.  The  stated  intent  nf 


Congress  was  to  exempt  "wholly  public 
sector"  labor  organizations  from  the 
coverage  of  the  Act.  The  Bremerton 
court  found  that  an  intermediate  labor 
organization  is  not  "wholly  public 
sector"  and  exempt  from  the  Act  where 
it  is  subordinate  to  a  parent  organization 
that  meets  the  definition  of  a  labor 
organization  engaged  in  an  industry 
affecting  c  cimmerce  The  Department's 
regulation  at  29  CFR  451.3(a)(4}  is  not 
contrary  to  the  Bremerton  decision 
when  the  regulation  is  read  as  giving 
effect  to  the  court  s  interpretation  of  the 
term  "whollv  public  sector  labor 
organization."  The  Department 
concludes  that  none  of  the  commenters 
[iroxides  a  persuasive  argumtrnt  for 
disagreeing  with  the  Bremerton  C(3urt's 
reading  of  the  statute  and  therefore  will 
maintain  the  expanded  language  in  the 
instructions  for  the  Form  LM-2.  The 
expanded  language  adopting  the 
Bremerton  cdiirl's  construction  of  the 
statute  will  also  be  added  to  the 
instructions  for  F'orms  LM-3  and  LM— 4, 
but  since  no  other  c;lianges  will  be  made 
t'l  tiioM-  forms,  neither  the  forms  nor  the 
in>tru(  tioiis  tor  those  forms  will  be 
reprinted  iii  the  ,i[)pendix 

In  its  (.ominents.  the  NLA 
incorporated  by  reference  the  arguments 
presented  by  its  state  affiliates  in 
Ahiboma  Education  Associution.  et  al. 
v    Chao.  No.  1:03CV00253  (D.D.C.  filed 
Feb.  14.  2003).  There,  the  NEA's  state 
affiliates  argue  that  thev  represent  only 
public  eniplo\ees  and  are  self 
governing,  autonomous  organizaticms 
affiliated  with  the  NLA.  not  subordinate 
bodies  within  the  mtianing  of  section 
3(j)(5)  of  the  LMRDA  and,  therefore,  not 
subject  to  the  L.MRDA.  even  if  the  NEA 
is  subject.  The  AFL-CIO.  in  a  comment 
related  to  the  NEA  state  affiliates' 
argumtmt  in  Ahihunui  Education 
Association,  et  al  \    (!hao.  cautioned 
that  neither  the  Department  of  Labor  nor 
the  Ninth  Circuit  can  do  away  with  the 
statutory  limitation  of  thi-  section  3(j) 
proviso  to  entities  that  .ire 
'subordinate"  to  a  national  or 
internation.il  union  covered  by  the 
L.MRDA    The  AFL-CIO  further 
commented  that  the  proposal  to  amend 
coverage  language  should  not  be  used  to 
preempt  pending  litigation,  and  the 
NPRM  [ir'Miiible  should  not  be  used  to 
create  an  argument  m  litigation  that  the 
Department  of  Labor's  adopticm  of  this 
statutory  instrui  tion  is  entitled  to 
deference 

The  c^uestioii  whether  a  particular 
labor  organization  falls  within  the 
Bremerton  test  is  not  decided  by  the 
proposed  langu.ige  of  the  instructions  or 
the  refereni  es  to  Bremerton  in  the 
NPRM   That  i  n\>TaL;e  issue  involves  a 
ta(  tual  lii'terinin.itioii  that  will  turn  on 


the  application  of  the  statutory  terms  to 
the  circumstances  of  each  case.  While 
this  rulemaking  provides  a  vehicle  for 
making  clear  the  Department's 
interpretation  of  the  statutory  term,  after 
notice  and  comment,  the  factual 
question  whether  a  particular  labor 
organization  meets  the  statutory  test 
applying  that  interpretation  cannot  and 
should  not  be  resolved  in  this  context. 
The  NEA's  state  affiliates  and  other 
entities  are  free  to  challenge  the 
application  of  the  Bremerton 
interpretation  to  their  organizations  and 
to  pursue  any  avenues  relative  to  the 
issue  of  their  coverage  under  the 
LMRDA.  The  proposed  language  in  the 
instructions  and  accompanying 
references  are  not  intended  to  forestall 
any  such  action,  but  rather  to  make  clear 
the  Department's  views  regarding  the 
general  meaning  of  the  statutory  terms. 

One  commenter  mistakenly  read  the  . 
instructions  and  the  preamble  language 
to  include  state  or  local  central  bodies 
among  those  organizations  that  must 
file.  The  LMRDA  and  the  Department's 
regulations  at  29  CFR  451.5  make  clear 
that  a   "state  or  local  central  body"  is 
excepted  from  the  definition  of  labor 
organization  in  section  3(1)  and  the 
definition  of  a  labor  organization 
deemed  to  be  engaged  in  an  industry 
affecting  commerce  in  section  3(j).  The 
Department's  adoption  of  the  reasoning 
of  the  Bremerton  court  does  not  bring 
these  organizations  within  the  ambit  of 
the  LMRDA,  either  explicitly  or 
implicith'. 

An  additional  comment  urged  the 
Department  to  continue  to  seek  full 
disclosure  from  the  Washington  State 
Education  Association,  as  state  law 
provided  no  comparable  protection  for 
public  sector  employees.  The 
Department  will  seek  compliance  from 
all  organizations  required  by  the 
LMRDA  to  file  labor  organization 
reports. 

B  Itemization  of  Major  Receipts  and 

Disbursements 

1   General  Comments  Concerning 
Itemization 

The  Department  received  numerous 
comments  concerning  proposed 
Schedules  14  through  19.  These 
Schedules  call  for  individual 
identification  of  certain  receipts  and 
disbursements  for  various  categories 
that  reflect  the  services  provided  to 
union  members.  Receipts  and 
disbursements  are  allocated  to 
Schedules  14  through  19  and  are  either 
listed  as  individual  entries  or  as 
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aggregated  entries.  Individual  (or 
"major")  receipts  and  disbursements,  as 
well  as  payments  to  or  from  a  single 
entity  or  individual  that  aggregate  to 
meet  the  disclosure  threshold,  must  be 
reported. 

The  Department  received  several 
comments  supporting  itemization.  Most 
of  these  comments  expressed  general 
approval  for  requiring  disclosure  of 
financial  information  in  greater  detail.  A 
common  theme  of  these  comments  was 
a  belief  that  the  Department's  proposal 
would  increase  the  accountability  of 
union  officials  to  union  members,  serve 
to  discourage  union  corruption,  and 
improve  overall  union  democracy.  One 
comment  cited  a  specific  instance  in 
which  union  officials  concealed 
improper  transactions  within  aggregated 
disbursements,  which  could  have  been 
prevented  (or  at  least  identified)  by 
itemized  reporting.  Similarly, 
commenters  related  well-publicized 
situations  involving  union  officers  who 
allegedly  misappropriated  funds  as 
examples  of  instances  where 
itemization,  by  allowing  members  to 
detect  questionable  transactions,  would 
have  limited  the  damage  to  the  luiion 
and  its  finances  and,  perhaps,  deterred 
the  individuals  involved  from  breaching 
the  obligations  entrusted  to  them.  Other 
commenters  stated  that  without 
itemization  "and  the  transparency  it 
brings  to  union  finances  "union 
members  have  little  defense  against  the 
potential  mismanagement  and 
misappropriation  of  union  funds. 
Unusual  spending  patterns  or  shifts  in 
expenses,  as  revealed  in  a  Form  LM-2, 
a  commenter  stated,  may  tip  union 
members  off  to  fraud  and  abuse, 
allowing  them  the  option  of  disciplining 
or  removing  wasteful  or  corrupt  union 
leaders. 

Other  comments  supported 
itemization  because  it  replaces  broad 
categories  with  more  useable, 
informative,  and  detailed  data.  These 
commenters  emphasized  the  members' 
right  and  need  to  know  how  a  union  is 
spending  their  money  to  ensiu-e  that  it 
is  being  managed  well  and  spent  wisely. 
Members  expressed  particular  concerns 
about  the  lack  of  information  about 
various  categories  of  expenses,  among 
them  political  activities,  joint  labor- 
management  programs,  and  the  transfer 
of  funds  to  other  entities.  The 
Regulatory  Studies  Program  of  the 
Mercatus  Center  at  George  Mason 
University  commented,  "By  increasing 
the  number  of  classification  categories, 
lowering  the  dollar  level  of  disclosiu-es, 
and  by  potentially  increasing  the 
number  of  people  who  must  participate 
in  a  potential  fraud,  the  revised  reports 
*   *   *  should  make  conunitting  fraud 


more  costly  than  it  is  under  current 
disclosiue  rules." 

Many  commenters  turned  to  recent 
corporate  finance  scandals  in  describing 
their  general  support  for  greater 
transparency  among  institutions, 
whether  governmental,  business,  or 
labor  organizations.  They  stated  that 
greed  can  infect  any  organization  and 
that  disclosure  is  its  best  remedy.  As 
noted  by  some  commenters,  the  fiscal 
integrity  of  labor  organizations  has  a 
profound  impact  on  the  financial 
stability  and  security  of  employees.  The 
mismanagement,  or  failure,  of  labor 
organizations  can  cause  major 
disruptions  in  work  relationships, 
retirement  plans,  and  overall  employee 
well  being. 

The  Department  received  voluminous 
comments  opposing  itemization  and 
raising  a  number  of  concerns  about  the 
necessity  of  reporting  this  information; 
potential  problems  involving  adequate 
accounting  systems;  possible  adverse 
consequences  from  disclosing  the 
required  information;  cuid  a  variety  of 
other  issues. 

Several  comments  opposed 
itemization  in  general  as  too  costly  or 
burdensome  because  current  union 
accounting  systems  or  practices  do  not 
capture  all  of  the  information  required 
by  the  criteria,  and  that  electronic 
record  keeping  systems  will  have  to  be 
reconfigured  to  comport  with  the 
revised  form.  The  Department  believes 
the  comments  overstate  the 
technological  difficulties  involved  in 
transforming  existing  accounting 
systems  to  accommodate  itemization 
procedures.  Preliminarily,  union 
officers  and  employees  will  need  to 
study  the  instructions  and  forms,  and 
thereby  gain  an  understanding  of  the 
new  requirements.  The  Department  will 
launch  a  compliance  assistance 
initiative  that  includes  an  overview  of 
the  requirements,  a  comparison  to  the 
old  requirements,  a  tentative  schedule 
of  seminars  for  international,  national, 
intermediate  and  local  unions  hosted 
throughout  the  country,  an  email  list- 
serve  to  provide  periodic  updates  to 
interested  parties,  web-based  materials 
that  include  frequently  asked  questions, 
a  description  of  the  Form  T-1 
registration  process,  and  other  topics  of 
interest  to  filers. 

Once  union  officials  understand  the 
new  reporting  requirements,  it  may  be 
necessary  to  make  some  adjustments  to 
their  recordkeeping  systems.  The  most 
important  change  that  should  be  made 
immediately  involves  the  tracking  of 
disbursements  and  "other"  receipts  to 
ensure  that  each  disbursement  and 
"other"  receipt  is  allocated  to  the  proper 
disbiu-sement  category  with  a 


descriptive  purpose.  Although  some 
commenters  asserted  that  this  is  a 
dramatic  policy  shift  tantamount  to 
imposing  a  new  accounting  system, 
unions  have  always  been  required  to 
allocate  each  disbursement  to  one  or 
more  disbursement  categories  on  the 
Form  LM-2.  The  revised  form  alters  the 
categories  but  not  the  underlying 
method  of  allocating  these 
disbursements.  Indeed,  there  are  fewer 
disbursement  categories  on  the  new 
form.  After  allocating  the  disbursement, 
the  union  officer  or  bookkeeper  makes 
a  brief  entry  on  the  "purpose"  for  each 
transaction  in  a  memo  field.  These  sorts 
of  operations  are  routine  within 
accounting  systems;  organizations 
change  the  way  disbursements  are 
classified  in  the  normal  course  of 
business. 

The  AFL-ClO's  sur\'ey  data  also 
suggests  that  many  unions  already 
maintain  their  records  and  accounting 
systems  in  ways  that  are  readily 
compatible  with  the  requirements  of  the 
final  rule.  For  example,  the  AFL-CIO's 
survey  data  suggest:  59%  of  national 
and  international  unions  record 
expenses  by  type  of  activity  or 
functional  category;  62%  of  unions  can 
generate  the  required  itemization  detail; 
86%  of  unions  do  not  have  trouble 
downloading  information  from  their 
account  systems  into  a  spreadsheet; 
40%  of  national  and  international 
unions  have  a  system  of  accounts 
receivable  that  is  immediately 
compatible  with  the  final  rule,  and  66% 
of  national  and  international  unions 
have  a  system  of  accounts  payable  that 
is  immediately  compatible  with  the 
final  rule.  Labor  organizations  that  do 
not  currently  maintain  electronic  books, 
or  that  use  accounting  software  that 
cannot  be  modified  to  track  the  data 
required  by  the  revised  form,  will 
experience  an  increased  burden,  but  as 
the  analysis  under  the  Paperwork 
Reduction  Act  indicates  in  Section  V. 
the  burden  is,  on  average,  a  modest  one. 

The  burden  of  reporting  the 
individual  items  required  by  Schedules 
14-19  is  minimized  by  the  electronic 
reporting  system,  which  creates 
efficiency  gains  by  performing  the 
administrative  functions  of  the  reporting 
system.  To  this  end,  the  Department  has 
provided  technical  specifications  to 
assist  labor  organizations  in  converting 
financial  data  into  a  form  supported  by 
the  Department's  electronic  filing 
software.  The  technical  specifications 
contained  in  the  appended  Data 
Specifications  Document  (DSD)  inform 
affected  unions  of  the  various  data 
formats  that  can  be  exported  into  the 
electronic  form.  Filers  will  have  the 
option  of  exporting  itemized  data  from 
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standard  accounting  reports  in  one  of 
several  common  file  formats  There  will 
be  a  non-recurring  burden  as  the  filers 
create  the  proper  reports,  which  can 
then  be  used  in  future  years   It  is 
important  to  note  that  smaller  filers  that 
would  only  report  a  handful  of  itemized 
transactions  for  the  vear  mav  choose  to 
complete  the  form  manualh  through 
copv-and-paste  techniques  rather  thtin 
using  the  DSD  to  set  up  the  necessarv 
accounting  reports  to  export  the 
itemized  data.  As  the  analysis  of  the 
burden  associated  with  making  the 
changes  required  bv  the  revised  form, 
set  forth  in  Section  V,  demonstrates,  the 
burdens  antuapated  by  many 
commenters  are  overstated. 

.A-^  explained  in  Section  \',  the 
Department  agre>e>  with  some  of  the 
comments  that.  e\en  though  the 
Department  has  recei\ed  no  comments 
over  the  \-ears  regarding  its  published 
assessments  of  the  burden  of  filing  the 
current  Form  L.M-2.  the  burden  of  filing 
the  current  torm  nid\  have  been 
underestimati'd.  The  Department  has 
re\i>pd  it>  assessment  of  the  hurdi'n 
associated  with  the  current  form 
upward  in  response  to  the  comments  it 
received  in  order  to  improve  the 
estimate  of  the  additional  time  and  cost 
involved  m  filing  the  revised  form.  Even 
usiHi;  th''se  higher  estimates  and 
acknowleiiging  that  there  will  be 
increased  costs  for  reporting  labor 
organizations  as  a  result  of  these 
reforms,  the  Department  has  concluded 
that  the  advantages  derived  from  the 
more  detailed  reporting  outweigh  the 
extra  burden  imposed  on  unions.  As 
noted  above,  the  FASB  acknowledges 
the  utility  of  itemized  (or 
disaggregated")  financial  data.  FAS  No. 
117.  ^  118.  By  contrast,  reporting  in 
general  "bottom-line"  amounts  does  not 
provide  the  level  of  detailed  information 
that  will  fffectively  answer  an 
mtert'sti'd  member's  inquiry.  Moreover. 
generalized  reporting  places  the  burden 
Mil  the  member  to  obtain  the  information 
fmni  the  union,  including  resort  to 
litigation  if  the  union  fails  or  refuses  to 
(iis(  lose  the  requested  information 
voluntarily  CILMS  experience  over 
years  of  auditing  and  investigating 
union  financial  activities  indicates  that 
increased  access  to  information 
concerning  a  union's  financial  picture 
will  enable  its  members  to  protect  their 
own  interests  through  more  effective 
\  igilance  over  union  funds,  and  will  aid 
OLMS  in  future  enforcement  efforts. 
Dis(  l(isur<>  of  basic  information  about 
mainr  transactions  is  the  most  effective 
means  ot  pro\  iding  information  to 
union  members  who  are  interested  in 
th^■l^  nruanization's  financial  affairs. 


Together  with  reporting  receipts  and 
disbursements  by  fum:ticmal  categories, 
the  proposed  rule  will  provide 
information  that  will  help  ensure  that 
union  leadership  is  acting  in  the 
interests  of  its  membership. 

The  Department  disagrees  with  those 
comments  that  suggest  itemization  will 
overwhelm  interested  parties  with 
informati(Ui  These  comments  rest  on 
the  erroneous  premise  that  an 
individual  seeking  information  must 
rel\  on  hard-(  opv  documents  to  review 
the  Form  I.M-2   L.ilior  organizations 
(with  few  exi:epti(ms).  however,  must 
file  the  form  electronically.  The  new 
procedures  provide  more  detailed,  and 
more  accessible,  information  than  the 
existing  system  by  utilizing  the 
advantages  of  computer  technology. 
Electronic  filing  permits  the  reviewer  to 
focus  his  or  her  re\iew  using  a  search 
engine  to  guide  the  inquiry:  on-screen 
(or  pa{)er)  review  of  each  entr\'  is 
unnecessarv.  Further,  the  current  I'orm 
LM-2  informs  the  member  onlv  of  the 
aggregate  disbursements  (or  receipts); 
the  member  must  go  through  the  trouble 
of  obtaining  more  def.iiled  information 
from  the  union  concerning  tlie 
individual  transactions  in  onier  to  find 
any  meaningful  information  regarding 
specific  receipts  and  ilisbursements. 
Itemized  reporting  pro\  ides  the  detailed 
information  ui  a  searchable  lormat  as  an 
initial  matter.  Finally,  Statement  B  of 
the  revi.sed  Form  LNl-2  pro\  ides 
aggregate  figures  for  each  disbursement 
Schedule.  A  member  reviewing  the 
revised  Form  LM-2,  therefore,  has 
access  to  both  the  aggregate  and  ilv 
individual  disbursements  for  each 
category.  Resort  to  the  nujre  detailed 
information  remains  at  the  members 
discretion. 

In  a  related  vein,  one  comment 
contended  that  the  level  ot  di-tail 
required  by  itemization  uill  iii<'\itdbly 
result  in  unintentional  repoitiim  errors, 
"costly  criminal  investigations'   tor 
misreporting,  and  'prosecuton.il 
abuse."  Two  comments  expressed  an 
additional  concern  that  the  errors  could 
be  used  to  prosecuii'  uiimjii  officers 
under  the  LMKD.X  ii<n  ause  the  ofhcers 
must  certify  the  t:orre(.tness  of  the 
reported  information.  The  commenters" 
suggestion  th.it  increased  reporting 
errors  may  prompt  unw.irranted 
investigations  anti  prijscc  utions  is 
speculative  and  unsupported  bv  any 
evidence  in  the  rulemaking  record. 
Moreover,  only  willful  violations,  not 
inadvertent  errors,  can  result  in  criminal 
liability.  See  29  U.S.C.  439 

Several  comments  argin'd  that 
itemization  imposes  a  uiiupif  reporting 
standard  on  unions  that  no  other 
oversight  agenr\-  rfquiir-,  ,uid  im  other 


entity  or  organization  must  meet.  The 
argument  is  neither  accurate  nor 
persuasive.  First,  as  explained  in  detail 
in  Section  11(C),  this  argument  is  based 
upon  incorrect  assumptions.  Second, 
other  agencies  do,  in  fact,  require 
itemized  reporting  of  financial 
transactions  by  certain  kinds  of 
organizations  (for  example,  the  Internal 
Revenue  Service  requires  itemized 
reporting  of  disbursements  by  Section 
527  organizations  and  the  Federal 
Election  Commission  requires  itemized 
reporting  of  receipts  and  disbursements 
by  federal  political  committees.  Third, 
reporting  practices  for  a  regulated 
community  may  vary  depending  on  the 
particular  requirements  imposed  by 
various  laws.  The  appropriate  standards 
for  financial  disclosure  hy  labor 
organizations  must  be  determined  in 
light  of  the  LMRDA,  and  not  the 
practices,  policies  or  criteria  of  other 
laws.  In  that  vein,  the  LMRDA  sought  to 
address  the  particular  problems  pt)sed 
by  labor  organization  reporting  by 
requiring  reports  containing  'such 
detail  as  may  be  necessary  to  disclose  its 
financial  conditions  and  operations." 
.See  29  U.S.C  4;n(b).  The  fact  that  other 
agencies,  administering  other  laws, 
utilize  different  reporting  criteria  and 
practices  is  not  a  valid  objection  to 
requiring  itemization  for  purposes  of  the 
LMRDA 

J  Itfinr/jition  oj  C.onfidfnt'uil 
Inlnnuiitnm 

One  of  the  most  significant  concerns 
expressed  by  many  t;omments 
concerned  the  potential  harm  to  union 
interests  in  disclosing  cunifidential 
financial  and  [lersonal  information 
required  by  Schedules  14-19. 
Commenters  contended  that  such 
detailed  disi:losure  could  adversely 
affect  union  interests  and  activities  that 
should  be  kept  confidential  as  a  matter 
of  law  or  public  policy.  The  comments 
focused  princijially  on  disclosure  of  the 
information  to  individuals  or 
organizations  outside  the  union  that 
might  use  the  information  to  impede 
legitimate  union  activities  or  otherwise 
harm  union  interests.  The  comments 
cited  a  variety  of  examples  in  which 
such  itemization  could  be  detrimental  to 
the  union  itself  or  other  organizations 
and  individuals  involved  with  the 
union  and  its  ac:tivities:  (i)  Identifying 
individuals  paid  by  the  union  to  se(>k 
employment  with  a  non-union  employer 
in  order  to  assist  the  union  in  organizing 
its  workforce;  (ii)  revealing  "job- 
targeting"  or  "market  recovery" 
programs;  (iii)  discouraging  the  union 
h'oni  seeking  lega'  advice  if  fet> 
disclosure  reveals  the  attorney-client 
relaticmship;  (iv)  violating  legal  rules 
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that  limit  discovery  about  experts  in 
litigation  [e.g.,  FRCP  26(b)(4)(B));  (v) 
violating  confidentiality  agreements  in 
settlements;  (vi)  revealing  information 
about  union  organizing  campaigns, 
political  activities  and  legal  strategies; 
(vii)  affording  tactical  advantages  to 
service  vendors  and  opposing  parties  in 
contract  negotiations;  and  (viii) 
endangering  the  lives  of  foreign  labor 
activists  supported  by  the  union.  In 
some  cases,  the  comments  viewed 
disclosiu-e  as  the  direct  cause  of  a 
potential  harm;  in  other  cases,  the 
comments  contended  that  disclosure 
may  provide  clues  from  which  an 
adverse  party  could  educate  itself  about 
union  activities,  relationships,  and 
strategic  goals.  Some  conunenters  made 
similar  arguments  with  respect  to  the 
proposal  to  require  itemization  of 
receipts. 

The  Department  agrees  that  there  may 
be  some  situations  in  which  the 
potential  harm  to  union  interests 
occasioned  by  disclosing  certain  tjrpes 
of  confidential  information  warrants  an 
exception  from  the  requirement  to 
provide  itemized  information  regarding 
major  receipts  that  are  not  reported 
elsewhere  on  the  form  and  major 
disbursements.  These  situations  are 
likely  to  be  far  more  limited,  however, 
than  suggested  by  some  comments. 
Unions  are  not  required  to  provide  non- 
financial  information  regarding 
organizing  strategy,  notes  of  meetings, 
or  names  of  volunteers  on  a  Form  LM- 
2.  Rather,  they  are  required  only  to 
provide  certain  information  regarding 
financial  transactions.  Generally 
speaking,  the  information  disclosed  will 
indicate  simply  that  a  disbursement  was 
made  to,  or  money  received  from,  a 
particular  individual  for  a  purpose 
described  by  the  union.  Although  there 
may  be  certain  consequences  as  a  result 
of  such  disclosure — as  where,  for 
example,  a  union  indicates  that  a 
payment  has  been  made  for  "job 
targeting"  that  some  might  consider 
inappropriate — such  consequences  must 
be  both  serious  and  beyond  the  scope  of 
consequences  intended  by  the  LMIU3A 
to  warrant  consideration  of  overriding 
the  interest  in  disclosure  embodied  in 
that  statute. 

The  Department  has  decided, 
however,  that  commenters  have  made  a 
persuasive  argument  that  certain 
information  need  not  be  made  available 
to  the  general  public  and  that  disclosiue 
could  be  sufficiently  adverse  to  union 
interests  that  the  modification  described 
below  is  warranted  to  permit  labor 
organizations  to  protect  certain 
confidential  information  on  certain 
schedules.  Specifically,  the  Department 
has  concluded  that  this  special 


procedure  should  be  made  available  for 
the  following  types  of  information: 

•  Information  that  might  identify 
individuals  paid  by  the  union  to  work 
in  a  non-imion  facility  in  order  to  assist 
the  union  in  organizing  employees, 
provided  tnat  such  individuals  are  not 
employees  of  the  union  who  receive 
more  than  $10,000  in  the  aggregate  in 
the  reporting  year  from  the  imion  (in 
which  case  the  statute  requires  that  it  be 
reported,  see  29  U.S.C.  431(b)(3)); 

•  Information  that  might  provide 
insight  into  the  reporting  union's 
organizing  strategy:  and 

•  Information  that  might  provide  a 
tactical  advantage  to  parties  with  whom 
the  reporting  union  or  an  affiliated 
union  is  engaged  or  will  be  engaged  in 
contract  negotiations. 

With  respect  to  these  specific  types  of 
information,  if  the  reporting  union 
believes  that  itemized  disclosure  of  a 
specific  major  disbursement  or 
aggregated  disbursement  would  be 
adverse  to  the  union's  legitimate 
interests,  it  may  report  the  disbursement 
in  the  "All  Other  Disbursements" 
portion  of  either  Schedule  15 
(Representational  Activities)  or 
Schedule  19  (Union  Administration)  on 
the  Detailed  Summary  Page.  The  union 
must  also  enter  a  notation  in  Item  69 
("Additional  Information")  identifv'ing 
the  Schedule(s)  from  which  the  union 
excluded  any  itemized  receipts  or 
disbursements  because  of  an  asserted 
legitimate  interest  in  confidentialitv. 

A  union  member,  however,  has  the 
statutory  right  "to  examine  any  books, 
records,  and  accounts  necessarv'  to 
verify"  the  union's  financial  report  if 
the  member  can  establish  "just  cause" 
for  access  to  the  information.  29  U.S.C. 
431(c);  29  CFR  403.8  (2002).  In  the 
Department's  view,  any  exclusion  of 
itemized  disbursements  from  Schedules 
15-19  would  constitute  a  per  se 
demonstration  of  "just  cause"  for 
purposes  of  the  Act.  Consequently,  any 
union  member  (and  the  Department, 
which  need  not  establish  "just  cause"), 
but  not  a  member  of  the  public,  upon 
request,  has  the  right  to  review  the 
undisclosed  information  that  otherwise 
would  have  appeared  in  the  applicable 
Schedule  if  the  union  withholds  the 
information  in  order  to  protect 
confidentiality  interests.  The 
Department  has  added  to  the  final  rule 
a  provision  that  clarifies  the 
Department's  interpretation  of  the 
statute  in  light  of  the  specific 
modification  of  the  proposed 
itemization  requirement  in  response  to 
the  numerous  comments  received  in 
this  regard. 

Some  courts  have  held  that  a  finding 
of  just  cause  "requires  balancing  the 


[union's]  financial  interest  in 
nondisclosure  against  the  injiuy  to  the 
interest  of  [a  requesting  union  member) 
and  other  union  members  in 
determining  how  funds  held  in  trust  for 
them  are  being  spent."  Mallick  v.  Int'l 
Bhd.  ofElee.  Workers,  supra,  749  F.2d 
at  785.  In  the  Department's  view,  this 
result  is  not  required  by  the  statute  and 
is,  in  fact,  inconsistent  with  the 
statutory  mandate  that  any  member  be 
permitted  to  examine  records  to  verify 
the  union's  financial  report  merely  upon 
a  showing  of  just  cause,  without  regard 
to  any  competing  interest  of  the  union. 
Accordingly,  language  has  been  added 
to  §403.8  to  make  clear  the 
Department's  view  that  the  fact  that  a 
union  has  chosen  not  to  disclose  the 
identity  of  an  entity  that  has  received  a 
disbursement  of  $5,000  or  more,  on  the 
ground  that  disclosure  to  third  parties 
might  be  adverse  to  the  union's 
interests,  is  just  cause  for  union 
members  to  inquire  as  to  the  identity  of 
the  recipient  or  donor  and  the  reason  for 
the  transfer  of  funds.  The  statute 
requires  no  additional  showing  to 
require  the  union  to  permit  a  member  to 
examine  the  underlying  records. 

Further,  a  reporting  union  will  also  be 
permitted  to  report  amounts  received  or 
disbursed  pursuant  to  a  settlement  that 
is  subject  to  a  confidentiality  agreement, 
or  that  the  union  is  otherwise  prohibited 
by  law  from  disclosing,  in  the  "All 
Other  Receipts"  or  "All  Other 
Disbursements "  portion  of  the 
applicable  Schedule  on  the  Detailed 
Summar\'  Page.  Similarly,  the 
Department  agrees  that  in  the  extremely 
rare  situation  where  disclosure  would 
endanger  the  health  or  safet\'  of  an 
individual,  the  information  need  only 
be  reported  in  the  "All  Other  Receipts/ 
Disbursements*'  portion  of  the 
applicable  Schedule.  In  these 
circumstances,  non-itemized  reporting 
of  the  information,  by  itself,  will  not 
constitute  just  cause  for  additional 
disclosure. 

Finally,  some  commenters  asserted 
that  disclosure  of  itemized  information 
regarding  benefits  provided  to 
individuals,  such  as,  for  example,  burial 
expense  benefits,  would  invade  the 
privacy  of  those  individuals.  This 
argument,  while  persuasive,  affects  only 
disbursements  that  may  properly  be 
reported  in  Schedule  20  (Benefits). 
Accordingly,  as  discussed  below,  the 
Department  has  decided  to  retain  the 
previous  Schedule  for  Benefits,  rather 
than  the  one  proposed  in  the  NPRM. 
and  to  continue  to  permit  labor 
organizations  to  report  these 
disbursements  only  in  the  aggregate. 

The  Department  believes  that  the 
modified  disclosure  procedures  for 
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confidential  financial  information 
satisfactorily  address  the  privacy 
concerns  raised  bv  the  cninments  The 
c:omnients  focus  prinidnlv  on  the 
potential  harm  in  disclosing  a  union's 
confidential  information  about  a 
particular  disbursement  to  th*'  general 
public,  especidllv'  indi\iduals  and 
entities  whose  interests  may  conflict 
v»ith  the  union's  interests.  The  union 
must  report  the  disbursement  in  some 
form.  The  modified  procedures  enable 
the  union  to  withhold  the  confidential 
information  from  t;eneral  public 
disclosure  while  complying  with  the 
Act's  reporting  requirements  The 
union,  however,  mav  not  withhold  the 
information  from  its  members  because 
thev  have  a  statutory  right  to  examine 
the  information  underlying  the  reported 
data  if  "just  cause'  exists 

L'nless  disclosure  is  prohibited  by  law 
or  would  endanger  an  individual,  the 
concerns  justifying  the  dec:isioii  to 
permit  nondisclosure  of  specifii 
information  derive  from  an  interest  in 
preventing  members  of  the  public,  other 
than  union  members  and  the 
Departnu-nt.  from  gaining  di  i.  e-,s  to  that 
information.  In  the  Department  s  view, 
withholding  on  these  grounds 
information  that  should  otherwise  be 
discdosed  in  the  Form  LM-2  is  a 
sufficient  basis  for  "just  cause."  The 
union's  concerns  regarding  disclosure  to 
third  parties  arise  outside  the  context  of 
the  members'  right  to  information   In 
order  to  protect  both  the  unisns  and  its 
members'  competing  interests, 
re^gnizing  that  the  failure  to  report 
specific  information  for  a  major  receipt 
or  disbursement  constitutes  "just  cause" 
for  examining  withheld  information  in 
these  circumstances,  together  with  the 
aggregate  reporting  of  disbursements  for 
benefits,  strikes  an  appropriate  balant  e 

I'nions  will  haw  ample  opportunit\ 
to  argue  that  the  Department's 
interpretation  of  the  "just  cause" 
provision  of  the  statute  (29  U.S.C. 
4 J  1(c))  is  in  error  before  it  discloses 
information  that  it  has  reported  onh  in 
the  non-itemized  total   l'nless  a  union 
voluntarily  discloses  information  when 
it  is  recjuested  by  a  member,  the  member 
will  still  be  forced  to  seek  enforcement 
of  the  right  to  this  information  in  federal 
district  court  and  the  union  will  he  able 
to  argue  to  the  court  that  thf 
Department's  interpretation  of  the 
statutory  requirement  is  incorrect.  Even 
if  the  court  agrees  that  use  of  this 
reporting  procedure  is  sufficient  to 
support  a  finding  of  just  cause,  the 
union  may  argue  that  it  has  a  legitimate 
f:oncern  that  a  union  member  may 
further  disclose  the  umierK  ing  records, 
or  information  about  the  underlying 
rec:ords.  in  a  manner  detrimental  to  the 


union.  In  these  circumstances,  there  is 
nothing  in  the  revised  regulation  or 
forms  that  would  prevent  the  union 
from  seeking  a  protcnlive  order  or  some 
iither  means  of  prottnting  its  interests. 

The  Department  disagrees  with  the 
c:omment  that  a  union's  com.pelled 
disclosure  of  information  relating  to 
legal  fees  associated  with  an  organizing 
campaign  would  improperly  intrude 
upon  the  union's  attorney-client 
privilege  This  privilt;ge  does  not 
generalK  extend  to  the  fac;t  of 
(  onsultation  or  employment,  including 
the  payment  and  amount  of  fees.  .See 
.\h(A)rmirk  i>n  Evidfiur.  ^W).  (5th  ed. 
1999.  U[)dated  200  <)    Further,  while  the 
pnvilt^ge  might  prottn;t  the  identity  of  a 
client  when  sought  from  an  attorney,  a 
client  can  be  required  to  ciivulge  the 
name  of  its  attorney,  which  would  be 
relevant  here  Id  SimilarK  .  the 
Department  has  concluded  that  the  rule 
that  limits  disc  o\»'r\  about  experts  in 
litigation  to  "exception. il 
circumstances"  is  not  relevant,  in  that 
the  language  of  the  rule  protcn.ts  the 
"facts  known  or  opinions  held  "  of  the 
exjiert.  whic:h  would  not  be  revealed  in 
a  Form  LM-2.  See  FRCP  2H(b)(4)(B).  N'cjr 
is  the  mere  fact  that  a  disbursement  has 
been  made  likely  to  reveal  a  union's 
legal  strategies.  Further,  to  the  extent 
that  a  payment  to  an  .ittorney  or  expert 
can  meet  the  standards  for  non-itomized 
disclosure — that  is,  for  example;, 
because  disc  Insure  of  a  jiavment  loan 
attorney  would  somehow  [irovide  a 
tactical  advantage  to  a  party  with  whom 
the  reporting  union  is  engaged  in 
contract  negotiations — a  uiiioii  in.iy 
utilize  those  [)roc:cHiures.  The 
Department  dcjes  not  agree  that  il  is 
necessar\'  to  permit  unions  to  a\oid  the 
itemized  reporting  obligation  simpK' 
hec:ause  disclosure  might  re\eal  the 
union's  pcjlitical  activities,  indeed,  as 
demonstrated  by  tht>  i:omments 
discusseii  in  Section  (',  (4).  suc:h 
disbursements  are  likely  to  be  of 
[).trti(  ular  interest  to  union  members 
iiid  III  1  (  I  iiu  UK  ing  argument  has  been 
ad\anc:e(i  regarding  .ciu  legitimate  need 
to  keep  such  iiitoriiiatioii  (  ontidential 

()thc>r  comments  ob|ec:ted  to  rt!porting 
a  recipient's  addrc^ss  bec:ause  the 
information  was  unnec:essary  or 
iiiipiiiged  on  the  rec  ipient's  privac:\' 
through  Its  publication.  The  Departmcmt 
disagrees    The  schedules  only  recjuire 
the  disidosure  of  business  addresses,  if 
available,  but  at  least  the  recipient's  city 
and  state.  This  information  is  nec:essary 
for  verifving  the  rec:ipiont's  existence 
and  identity  The  privacy  concern  is 
quciSfion.ibli'  L;i\i'ii  the  public: 
availabilit\  ot  must  addresses  for 
illdl\  idil.ijs  riiid  business  rntlties  on  the 
lntt'rn>'t  and  lll  tcit  phone  liooks. 


Finally,  labor  organizations  may  resolve 
any  serious  privacy  concerns  with 
respect  to  the  types  of  information 
specified  above  by  exercising  their 
option  to  report  the  disbursement  in 
question  in  the  "All  Other 
Disbursements  "  entry  for  the  schedule 
on  the  Detailed  Summary  Page.  While 
concealing  the  identity  of  individuals  or 
entities  receiving  disbursements  may 
raise  questions  concerning  the 
disbursement's  legitimacy,  such 
questions  are  precisely  the  reason  that 
labor  organizations  will  be  required  to 
indicate  in  item  69  ("Additional 
Information")  that  they  have  used  this 
procedure  and  that  use  of  this  procedure 
will  constitute  "just  cause"  for  union 
members  who  request  access  to  the 
underlying  information. 

3   Itemization  of  Major  Receipts 

The  Department  proposed  changes  to 
Schedule  14  to  require  additicmal 
information  for  reporting  "other 
rec;eipts  "  in  the  reporting  period.  ""Other 
rectupts  "  consist  of  all  receipts  that  the 
labor  organization  does  not  report 
elsewhere  in  Statement  B  of  Form  LM- 
2,  Specifically,  the  Department 
proposed  requiring  a  labor  organization 
to  identifv  all  the  other  receipts  that  are 
"major"  receipts.  A  ""major"  receipt  is 
either  an  individual  receipt  of  S5. 000  or 
more,  or  the  aggregate  receipts  from  an 
individual  source  over  the  reporting 
period  totaling  S.5.000  or  more.  Each 
such  receipt  must  be  listed  by  payee 
with  the  following  information:  the 
name  and  address  of  the  entity 
providing  the  receipt;  the  type  of 
business  or  job  c:lassification  of  the 
entity;  the  purpose  of  the  receipt;  the 
date  of  the  receipt;  and  the  amount  of 
the  receipt 

A  \arietv  of  c.omments  addressed  the 
proposed  S5,0l)0  threshold  for  "major" 
receipts.  Some  c:omments  considered 
the  threshold  too  high  because  S5.000 
allows  a  margin  within  which  union 
offic;ials  may  still  commit  financial 
improprieties,  and  prevents  union 
members  from  reviewing  the  smaller 
amounts  for  potential  improprieties.  ;.e., 
ccmiplete  transparency  for  union 
finances.  The  comments  recommended 
thresholds  ranging  from  zero  to  S2,000 
as  a  means  of  obtaining  greater  (or 
complete)  information  about  a  union's 
receipts.  Other  c:omments  considered 
the  threshold  too  low.  The  majority  of 
these  comments  recommended  S25.000 
as  an  appropriate  figure;  others 
suggested  basing  the  threshold  on  a 
perc:enfage  of  the  union's  receipts  (the 
higher  of  either  4'''<.  or  SI  5.000.  or  a 
level  related  to  the  GAAP  concept  of 
materiality).  A  related  recommendation 
applied  a  graduated  threshold  that 
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increases  with  the  increase  in  a  union's 
income.  In  general,  the  proponents  of 
higher  thresholds  contended  that  the 
$5,000  figure  results  in  burdensome 
reporting  requirements  and  excessive 
detail. 

The  Department  believes  that  $5,000 
is  an  appropriate  threshold  for  reporting 
"other"  receipts.  The  comments 
underscore  the  competing  interests  in 
setting  a  reasonable  figure.  Setting  the 
threshold  lower  (or  eliminating  it 
entirely)  increases  the  number  of 
receipts  that  must  be  reported,  which 
correspondingly  increases  the 
information  available  for  inspection.  A 
lower  threshold,  however,  also  would 
increase  the  burden,  particularly  for 
aggregated  receipts  from  individual 
sources.  Raising  the  threshold  would 
reduce  the  reporting  burden,  but  it  also 
would  reduce  the  financial  information 
captured  for  review  and  thereby 
undermine  the  goal  of  transparency. 
While  a  strong  argument  could  be  made 
that  all  disbursements  are  significant 
and  should  be  itemized,  the  Department 
concludes  that  some  threshold  must  be 
used  that  accommodates  both  the 
purpose  behind  the  disclosure  of  such 
information  and  the  concerns  about  the 
burden  of  tracking  and  reporting  the 
information.  The  $5,000  threshold 
strikes  a  balance  between  the  opposing 
viewpoints.  Full-time  workers  who  were 
union  members  had  median  usual 
weekly  earnings  of  $740  in  2002.  See 
Union  Mtmbers  in  2002,  Bureau  of 
Labor  Statistics  News  Release  (USDL- 
03-88)  [http://i\i\'w.bls.gov/ 
news.release/union2.nr0.htin).  Thus,  it 
is  reasonable  to  assume  that  to  union 
members.  $5,000  represents  a  significant 
amount  of  money.  A  receipt  (or 
aggregated  receipts  from  an  individual 
source)  in  this  amount  may  reasonably 
attract  interest  in  the  payment's  source. 
The  Department  will  continue'to  be 
mindful  of  the  need  for  any  future 
adjustment  in  the  threshold  for 
itemization  in  order  to  ensure  that  the 
information  reported  is  meaningful. 

The  Department  rejects  the  suggested 
use  of  percentage-based  thresholds 
rather  than  defined  dollar  amounts.  A 
percentage-based  threshold  will  vary 
annually  depending  on  the  figure  (e.g., 
annual  receipts)  from  which  it  is 
derived.  This  figure  cannot  be 
determined  until  the  close  of  the  fiscal 
year.  In  any  given  year,  moreover,  the 
base  figure  itself  may  be  controversial  if 
the  Department  and  the  union  disagree 
as  to  the  monies  that  should  be  included 
in  that  figure.  A  percentage-based 
threshold  is  therefore  unstable  and  more 
difficult  to  enforce.  A  defined  dollar 
threshold  provides  an  unequivocal  and 
predictable  standard  by  which  each 


union  may  determine  whether  a  receipt 
must  be  reported  as  a  major  receipt,  as 
well  as  one  that  members  may  use  with 
ease  and  certainty  in  reviewing  the 
Form  LM-2.  Some  commenters 
recommended  that  the  Department 
index  the  threshold  annually  for 
inflation.  The  Department  disagrees  for 
the  same  reason  it  rejects  the  use  of  a 
percentage-based  threshold:  adopting  a 
figure  that  is  subject  to  annual 
fluctuation  creates  an  unpredictable 
standard.  The^Department  believes  all 
parties  will  benefit  from  a  defined 
standard  that  applies  to  all  unions.  The 
Department  also  rejects  the  use  of  a 
graduated  threshold  linked  to  union 
income.  This  approach  suffers  from  the 
same  defects  as  percentage-based 
thresholds  and  thresholds  indexed  to 
inflation,  discussed  above.  Furthermore, 
a  single  standard  unrelated  to  union 
income  promotes  the  purposes  of  the 
LMRDA.  Although  the  economic 
significance  to  the  union  of  $5,000  may 
var\'  with  the  size  of  a  union's  income, 
the  interest  of  the  membership  in  having 
access  to  a  broad  array  of  information 
concerning  the  sources  and  uses  of 
union  finances,  and  in  the  detection  and 
deterrence  of  fraud,  remains  constant. 

The  proposed  Schedule  14  requires  a 
union  to  report  aggregated  receipts  from 
each  individual  source  if  the  total 
amount  received  from  the  individual 
source  is  $5,000  or  more.  Some 
comments  opposed  aggregation  because 
tracking  each  receipt  throughout  the 
fiscal  year  to  determine  whether  all 
receipts  from  a  specific  source 
ultimately  reach  the  threshold  is 
burdensome.  The  Department  believes 
that  aggregation  of  receipts  is 
appropriate.  In  terms  of  its  interest  to  a 
union  member,  there  is  no  difference 
between  a  single  $5,000  (or  more) 
receipt  from  one  source  and  several 
receipts  from  one  source  totaling  $5,000 
or  more.  Consequently,  reporting 
aggregated  receipts  is  equally  important 
in  terms  of  achieving  transparency  for  a 
union's  financial  picture. 

Despite  the  concerns  expressed  by 
numerous  commenters,  tracking 
multiple  receipts  from  a  specific  source 
throughout  the  fiscal  year  will  not 
impose  uiueasonable  additional  burden 
on  a  reporting  union.  The  revised  form 
alters  the  categories  but  not  the 
underlying  method  of  allocating  these 
disbursements,  and,  indeed,  reduces  the 
number  of  disbursement  categories. 
After  allocating  the  disbursement  to  the 
proper  category,  the  union  officer  need 
only  make  a  brief  entry  on  the 
"purpose"  for  e^ch  transaction  in  a 
memo  field.  These  sorts  of  operations 
are  routine  within  accounting  systems. 
As  demonstrated  in  the  Paperwork 


Reduction  Act  Analysis,  in  Section  V, 
the  cost  of  maintaining  sufficient 
information  to  permit  the  aggregation  of 
major  receipts  not  reported  elsewhere 
from,  and  disbursements  to.  a  single 
entity  over  the  course  of  the  year, 
combined  with  all  of  the  other  changes 
as  a  result  of  this  rule,  were  estimated 
in  order  to  arrive  at  a  realistic 
assessment  of  the  overall  cost  of  these 
reforms.  Balancing  this  cost  for 
reporting  unions  against  the  benefits  for 
union  members,  and  for  unions 
themselves,  resulting  from  increased 
transparency — including  the 
enhancement  of  the  ability  of  members 
to  fully  participate  in  the  democratic 
governance  of  their  unions  and  the 
deterrent  value  of  disclosure  in 
preventing  mismanagement  and 
misappropriation  of  union  funds — the 
Department  has  concluded  that 
itemization,  to  which  only  a  portion  of 
this  cost  is  attributable,  is  not  only  a 
worthwhile,  but  an  essential,  element  of 
this  reform. 

4.  Itemization  of  Major  Disbursements 

The  Department  also  proposed  to 
require  labor  organizations  to  report 
"major"  disbursements  in  specified 
categories.  A  "major"  disbursement  is 
either  an  individual  disbursement 
meeting  the  threshold-reporting  amount 
or  a  series  of  payments  to  an  individual 
that,  in  the  aggregate,  reach  the 
threshold,  in  a  single  category.  The 
Department  requested  comments  on  the 
appropriate  threshold  for  a  "major" 
disbursement,  proposing  a  $2,000- 
$5,000  range.  The  Department  also 
requested  comments  on  whether 
individual  disbursements  among 
different  categories  should  be  aggregated 
to  reach  the  threshold. 

The  Department  received  numerous 
comments  concerning  the  appropriate 
threshold  for  itemizing  disbursements 
on  the  various  Schedules.  Several 
comments  recommended  setting  the 
threshold  in  the  $200-$500  range  to 
increase  the  amount  of  information 
about  disbursements  that  the  unions 
must  disclose:  one  comment  suggested 
setting  the  threshold  at  zero  for  the  same 
reason.  Conversely,  many  comments 
criticized  the  proposed  threshold  as  too 
low.  Several  comments  expressed 
general  opposition  but  did  not  provide 
a  specific  alternative.  Commenters  that 
did  propose  an  alternative  threshold 
typically  recommended  using  a  $25,000 
figure.  A  few  comments  suggested 
indexing  the  threshold  to  some  other 
figure  (e.g.,  total  assets,  disbursements 
or  annual  revenues)  to  establish  a 
floating  threshold  linking  it  to  the 
union's  size  or  financial  activity.  As 
with  itemization  of  "other"  receipts,  the 
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propunfnts  of  higher  thresholds 

( (intended  that  a  lower  baseline  wnuld 

result  in  burdensome  and  excessive 

detad 

The  Def)artment  has  decided  to  adopt 
S5.U0(),  the  highest  proposed  amount,  as 
the  threshold  for  itemizing 
disbursmients  As  with  the  "other" 
receipts  threshold,  the  fundamental 
issue  involves  a  balancing  of  competioi; 
interests.  Advocates  of  a  low  (or  noj 
threshold  emphasized  the  need  for 
transparencv  of  union  financ:es;  by 
lowering  or  eliminating  the  threshold. 
thf  union  must  divulge  a  greater  amount 
of  finant  ial  information.  I'ltimately. 
i^reater  transparency  enhances  the 
deterrence  of  union  financial 
misconduct  and  provides  union 
lUfnib'Ts  with  more  knowledge  about 
\\h-  inion's  activities,  regardless  of  any 
(Mt-ntial  financial  mismanagement. 
C'.rtMttT  ti  in-[iarency,  however,  also 
irn  nl\  I'-,  i  greater  burden  on  the  unions 
in  tf'rnis  of  reporting  Proponents  of  a 
higher  threshold  focused  on  this  aspect, 
Lind  urged  the  Department  to  set  a  high 
standard,  eg  .  S25.000.  After 
consideration  of  both  viewpoints,  the 
Department  believes  that  a  S5.000 
threshold  strikes  the  proper  balance 
between  the  benefits  and  costs  of 
itemization.  First,  it  is  plain  that 
virtually  any  disbursement  is  significant 
in  that  it  provides  information  on  how 
the  union  is  being  run.  and  provides  a 
potential  avenue  for  fraud.  Second,  the 
Department  has  concluded  that  the 
threshold  should  be  set  at  an  amount 
that  will,  in  effect,  establish  a  uniform 
standard  for  determining  that  a 
particular  transaction,  or  set  of 
transactions,  is  reportable.  Third,  the 
threshold  must  accommodate  the 
concerns  about  the  burden  of  tracking 
and  reporting  the  information.  The 
[department  will  continue  to  be  mindful 
■  it  the  need  for  any  future  adjustment  in 
tlie  threshold  for  itemization  in  order  to 
ensure  that  the  information  reported  is 
meaningful.  Several  comments 
recommended  using  indexed  thresholds 
rather  than  defined  dollar  amounts.  The 
I  ominents  contended  that  indexed 
thresholds  provide  a  more  accurate 
i)asis  for  determining  whether  a 
disbursement  is  significant  in  light  of 
the  union's  overall  level  of  outlay.  Two 
I  ominents  merely  suggested  adapting  an 
ind''\e(i  threshold  as  a  general 
proposition  Other  comments  identified 
specific  alternative  formulae:  5%  of 
total  union  assets;  5%  of  total 
disbursements:  or  a  percentage  based  on 
the  GAAP  CLincept  of  materiality. 

The  De()artment  rejects  the  indexed 
thresholfi  approach  because  it  does  not 
provide  a  desirable  level  of  certainty  for 
the  reporting  (  ommiinitv  An  indexed 


threshold  will  vary  annually  depending 
on  the  base  figure  from  which  the 
threshold  i>  derived  This  figure  cannot 
be  determined  until  the  close  of  the 
fiscal  year.  In  any  given  year,  moreover, 
the  base  figure  itself  mav  be 
controversial  if  the  Department  and  the 
union  disagree  as  to  the  monies  that 
should  be  included  in  the  base  figure, 
(  oiii[)l'i  .itiiig  a  unions  abilitv  to  complv 
with,  and  the  Dep.irlineiit's  abilitv  to 
enforce,  the  rejiortmg  recpiirements. 
Any  disagreement  o\er  the  base  figure 
will  necessarih'  affe(  i  the  indexed 
threshold  and  disru[)t  the  rejiorting  of 
disbursements.  Thus,  a  figure  that  is 
subject  to  annual  fluctuation  creates  an 
unpredictable  standard.  A  defined 
dollar  threshold  ()ro\  ides  an 
unequivocal  ami  predi<  table  standard 
by  which  each  union  may  detemiine 
whether  a  disbursement  must  lie 
reported.  Although  the  et.onomic 
significance  to  the  union  of  .S.t.OOO  ina\ 
vary  with  the  size  of  a  union's  iiu  '  mie 
the  interest  of  the  membeislup  in  lia\  iiig 
access  to  a  broad  array  of  iiitormation 
concerning  the  sources  and  uses  of 
union  finances,  and  in  the  detection  and 
deterrence  of  fraud,  remains  constant. 

The  proponents  of  an  indexed 
threshold  or  a  materiality  standard 
premised  their  arguments  on  the  liehei 
that  a  bright  line  threshold  will  require 
reporting  of  immaterial  disbursements: 
As  explained  above,  the  Departments 
adoption  of  a  SS.OOO  threshold  is  based 
in  large  part  upon  the  view  that  receipts 
and  disbursements  of  that  amount  are 
significant  to  union  members.  Further, 
the  Department  does  not  believe  that  the 
GAAP's  test  for  materiality  is  persuasive 
in  this  context.  As  a  commenter  noted, 
unlike  commercial  entities,  which  are 
accountable  based  on  their  profit  or  loss, 
labor  unions  are  ai:coiintable  in  terms  of 
the  stewardship  responsibilities  of  their 
officers.  Consequently,  the  use  of  a  sum 
that  would  have  little  effect  on  an 
entity's  viability  may  be  safely  ignored 
by  an  investor  who  cares  only  for  return 
on  investment,  but  may  be  of 
considerable  interest  to  a  union  iiieniher 
when  spent  by  his  or  her  union,  as  the 
union  member's  intf^rest  (ixtends  well 
beyond  a  concern  with  the  union's 
bottom  line,  to  the  furtherance  of  its 
overall  mission.  A  materiality  standard 
would  not  give  sufficient  weight  to 
these  non-economic  concerns,  for  a 
union  member  is  inieir-ti'd  in:!  sdleU  m 
the  funds  themsehes.  hut  the  a(  tiv  ities 
of  the  union.  See  Statement  ot  FinaiK.ial 
Accounting  Concepts  No.  2  (SFAC  No 
2).  nil  2.3-1  :t2.  Further,  ailoption  of  the 
vague  materiality  standard  as  the 
threshold  for  itemization  vvmild  rei^uire 
unions  to  ribtain  suhstanli  il  pinti'ssumai 


assistance,  thus  increasing  the  burden 
on  the  labor  organization.  See  id. 

A  few  comments  opposed  reporting 
aggregated  disbursements  to  a  single 
entity  or  individual  if  the  total  amount 
meets  the  threshold  because  the  union 
would  have  to  track  each  disbursement 
through  the  fiscal  year  to  determine 
whether  the  aggregated  amount  meets 
the  threshold  at  the  end  of  the  vear. 
Other  comments  treated  aggregation  as 
part  of  itemization  and  opposed  both 
requirements  because  thev  perceived 
the  entire  reporting  process  as  imposing 
burdensome  and  costly  compliance 
requirements:  providing  too  much 
information  to  be  useful;  imposing  a 
unique  and  more  rigorous  standard  on 
labor  unions  than  applies  to  any  other 
organization:  and  requiring  significant 
and  costly  changes  to  the  union's 
(  iirrent  accounting  system. 

With  respect  to  tracking  minor  (less 
than  S.S.Ono)  disbursemimts  through  the 
fisr:a!  year.  th»'  Department  does  not 
believe  the  comments  identify  a 
subst.mlial  basis  for  abandoning  the 
aggregation  principle.  Once  the  union 
installs  or  modifies  its  accounting 
software  to  approfiriately  chart  each 
dishurseineut.  tracking  e\('r\' 
dishurseinent  regardless  of  amount  will 
not  be  burdensome.  Indeed,  unions 
a!re,i(|\  must  track  e\'er\'  disbursement. 
and  must  know  the  type  and  amount  of 
each  dishurseinent.  in  ordi^r  to  report 
them  m  the  a[)propnate  .iggregate 
amounts  for  eac  h  category  on  the 
existing  Form  LM-2.  Furthermore,  the 
advantages  of  aggregation  offset  anv 
additional  burden  from  tracking  all 
disbursements,  .yggregatirm  denies  thi^ 
inci:nti\'e  to  break  up  a  "major" 
disbursement  to  a  single  entity  or 
individual  in  order  to  avoid  the 
threshold  for  itemizing  the  [layinent  to 
I  111  iiiineiit  the  re[)orting  requirements 
lit  the  sl.itule   .\ggregation  therefore 
[uovides  a  more  a((  urate  picture  ot  a 
union's  disbursenu'iits  because  it 
focuses  on  the  total  amount  of  money 
the  union  pays  a  particular  entity  or 
inili\  idual.  rather  than  onlv  the  "major" 
disbursements,  tnven  the  benefits  of 
aggregation  and  the  fac:t  that  unions  are 
alread\-  required  to  trac;k  each 
disbursement,  the  Department  rejects 
the  positiim  that  aggregation  will  be 
o\erl\  burdensome  by  requiring  the 
union  to  track  all  disbursements. 
int  hiding  those  that  ultimately  will  not 
he  reported  as  itemized  payments. 

The  Department  invited  comments  on 
whether  to  require  itemization  of 
disbursements  to  an  individual  or  entity 
that,  in  the  aggregate,  total  less  than  the 
threshold  ,imount  in  a  particular 
Schedule  once  the  threshold  has  been 
reached  either  in  another  Schedule  or  in 
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a  combination  of  Schedules.  The 
comments  reflected  little  or  no  support 
for  aggregation  among  the  Schedules. 
Although  virtually  all  disbursements  are 
significant,  cross-Schedule  aggregation 
would  perceptibly  increase  the  burden 
on  unions,  as  it  would  require  an 
additional  modification  to  the  imion's 
accounting  programs  or  procedures,  and 
would  require  internal  accounting 
reports  to  be  generated  for  all  payees 
under  all  Schedules,  rather  than 
permitting  more  focused  inquiries  on  a 
Schedule-by-Schedule  basis.  As  noted 
elsewhere,  the  Department  believes  that 
the  S5,000  threshold  strikes  a  balance 
between  the  benefits  of  transparent 
financial  disclosure  and  the  bvudens 
caused  by  detailed  reporting.  The  most 
effective  means  of  preserving  this 
compromise  in  the  context  of  categorical 
reporting  is  to  apply  the  threshold  to 
each  individual  Schedule.  Further,  each 
Schedule  reflects  the  distinctiveness  of 
the  disbursements  in  that  particular 
category.  If  disbursements  to  an  entity 
or  individual  in  a  particular  category  are 
minor  as  measured  by  the  threshold  for 
reporting,  then  the  union  should  not 
have  to  itemize  those  disbursements 
(and  all  other  categories  of 
disbursements)  simply  because 
dissimilar  disbursements  in  another 
categon,'  are  comparatively  more 
substantial  and  do  meet  the  threshold. 
Disbursements  to  an  entity  or  individual 
must  therefore  reach  the  threshold  for 
each  Schedule  before  a  union  must 
itemize  the  disbursements  attributable 
to  that  specific  category.  Meeting  the 
threshold  for  any  one  Schedule  will 
have  no  effect  on  the  obligation  to 
itemize  disbursements  for  any  other 
Schedule.  This  approach  not  only 
reduces  the  overall  reporting  burden, 
but  also  preserves  the  distinction  among 
the  various  categories  of  disbursements 
established  by  the  Schedules. 

The  Form  LM-2  requires  the  union  to 
provide  the  following  information  for 
each  itemized  disbursement  in 
Schedules  15-19:  The  recipient's  name 
and  address;  the  recipient's  business  or 
job  classification;  Uie  purpose  or  reason 
for  making  the  disbmsement;  the  date 
on  which  the  union  made  the 
disbursement;  and  the  disbursement's 
amount.  The  Department  received 
numerous  comments  objecting  to 
reporting  this  information.  A  few 
comments  expressed  specific  concerns 
about  the  difficulty  in  tracking  and 
recording  all  of  the  required  information 
for  credit  cards,  e.g.,  the  date  of 
payment  (rather  than  charge),  and  the 
full  name  and  address  of  the  recipient. 
In  this  context,  one  union  stated  that  the 
proposed  treatment  of  credit  cards. 


which  requires  that  each  vendor  paid 
with  a  credit  card  be  treated  as  a 
separate  disbiu-sement,  is  an  example  of 
a  new  burden  that  the  Department's 
analysis  simply  ignored.  The  union  also 
noted  that  this  recordkeeping 
requirement  was  far  from  a  standard 
business  practice.  Although  another 
union  noted  that  the  proposed  changes 
in  reporting  expenses  paid  by  credit 
card  would  vastly  increase  the  number 
of  individual  transactions  that  must  be 
entered,  processed  and  reported,  this 
union  stated  that  it  currently  follows 
standard  business  pf3ttices  and  divides 
the  charges  that  are  paid  with  a  credit 
card  into  separate  accounting  entries  for 
each  underlying  type  of  expense  and 
responsible  department.  The  union  also 
noted  that  any  credit  card  charge  that  is 
required  to  be  reported  as  a 
disbursement  to  an  individual  officer  or 
employee  (per  the  instructions  for 
current  Schedules  9  and  10)  is  coded  so 
that  information  is  available  for  the 
current  Form  LM-2  report.  As  noted  by 
the  preceding  comment,  unions  are  now 
required  to  break  out  credit  card 
disbursements  by  category  on  the 
ciurent  form,  rather  than  simply  treating 
the  payment  as  a  transaction  solely 
involving  the  creditor  bank.  To  the 
extent  any  union  may  have 
misapprehended  this  requirement,  the 
revised  Form  LM-2  makes  this  point 
explicitly. 

Another  union  commented  that  many 
credit  card  transactions  involve  plane 
tickets  or  hotel  bills  and  frequently  have 
charges  issued  when  a  trip  is  booked 
and  a  credit  issued  if  the  trip  is 
cancelled  or  changed  and  that  the 
charges  and  credits  may  appear  in 
different  monthly  statements — 
sometimes  in  amounts  that  are  not 
exactly  the  same.  The  union  stated  that 
it  is  not  clear  from  the  proposed 
instructions  if  the  Department  intends 
that  such  charges  and  refunds  be 
matched  or  reported  separately.  Such 
amounts  must  be  tracked  in  the  current 
and  revised  Form  LM-2 .  as  they 
constitute  receipts  and  disbursements. 
The  method  by  which  these  amounts 
should  be  tracked  is  set  forth  in  the 
instructions.  Otherwise,  as  the  union 
itself  noted,  if  the  transactions  are 
reported  without  any  attempt  to  match 
them,  anyone  trying  to  read  and 
understand  the  report  will  find  it 
virtually  impossible  to  calculate  the 
amount  of  true  expenses. 

The  Department  recognizes  that  filers 
will  not  always  have  the  same  access  to 
information  regarding  credit  card 
payments  as  with  other  transactions. 
Filers  should  report  all  of  the 
information  required  in  the  itemization 
schedules  that  is  available  to  the  union. 


For  instance,  in  the  case  of  credit  card 
transactions  for  which  the  union's 
receipts  and  monthly  statements  do  not 
provide  the  full  legal  name  of  a  payee 
and  the  union  does  not  have  possession 
of  any  other  documents  that  would 
contain  the  information,  the  union 
should  report  the  name  as  it  appears  on 
its  "-eceipts  and  statements.  Simila-ly,  if 
the  union's  credit  card  receipts  and 
statements  do  not  include  a  full  street 
address,  the  union  should  report  as 
much  information  as  is      ailable,  but  no 
less  than  the  city  and  st  ^e.  A  labor 
organization  may  choose  to  report  either 
the  date  of  the  charge  or  the  da.    of  the 
payment  for  a  credit  car  '.  iransaction  as 
long  as  the  method  of  reporting  is 
consistent  throughout  the  form. 

The  Department  has  considered  the 
comments  that  assert  that  an 
unreasonable  burden  will  be  incurred 
by  the  filers  in  recording  each 
transaction  in  their  recordkeeping 
systems,  but  is  not  persuaded  by  them. 
The  burden  is  similar  to  the  burden 
already  imposed  by  the  current  Form 
LM-2  reporting  requirements.  The 
current  Form  LM-2  requires  unions  to 
track  all  credit  card  transactions  to 
determine  whether  each  transaction 
must  be  reported  on  one  of  the 
disbursement  schedules  or  elsewhere  in 
the  report.  The  current  form  does  not 
treat  a  payment  to  a  credit  card 
company  as  a  single  disbursement.  For 
instance,  a  single  payment  to  a  credit 
card  company  may  include  amounts 
that  must  be  reported  in  "Disbursements 
for  Official  Business"  in  column  (F)  of 
Schedule  9.  "Other  Disbursements  '  in 
column  (G)  of  Schedule  9.  and  "Office 
and  Administrative  Expenses"  on 
Schedule  13.  This  has  always  been  a 
requirement.  Many  credit  card 
companies  have  made  it  easier  to  track 
information  regarding  vendors  for 
specific  charges  by  allowing  their 
customers  to  download  the  contents  of 
monthly  statements  or  individual 
transactions  electronically  via  the 
Internet.  Once  these  transactions  have 
been  incorporated  into  the  union's 
record  keeping  system  they  can  be 
treated  like  any  other  transaction  for 
purposes  of  assigning  a  description  and 
purpose. 

C.  Disbursement  Schedules  14-19 

1.  Reporting  by  Functional  Category 

The  Department  received  a  large 
number  of  comments  on  its  proposal  to 
require  unions  to  report  their 
disbursements  by  defined  categories 
based,  in  part,  on  a  grouping  of 
functional  activities  performed  by  a 
union,  its  officers,  and  employees.  The 
Department  proposed  to  include  eight 
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PHporting  categories  on  the  Form  LM-2; 
(1)  ('ontract  negotiation  and 
administration,  (2)  organizing.  (3) 
political  activities,  (4)  lobbying,  (5) 
contnbutions/gifts/grants,  (6)  general 
overhead.  (7)  benefits,  and  (8)  (jther 
disbursements.  Almost  all  the  national 
and  international  unions  that  suhmittfd 
comments  addressed  this  issue,  as  did 
most  of  the  trade  associaticms  and 
public  interest  organizations  A  number 
of  local  union  officials  and  members 
submitted  comments,  as  did  inanv 
"agenfiv  fee  payers"  (and  other 
individuals  who  did  not  indicate 
whether  thev  worked  in  units 
representee]  bv  unions) 

The  Department  ret  ei\e(i  several 
comments  from  trade  associations, 
public  interest  organizations,  union 
members  and  nthers  in  support  (if  thf 
proposal   The\  asseTt-'d  that  thf 
proposed  changes  in  reporting 
requirements  are  necessarv  to  allow 
members  and  potential  members  to 
better  unfierstand  the  opt'ratnm  of 
particular  unions  and  to  make  informed 
choices  about  whether  to  join,  or  retain 
their  membership  in.  these  unions  They 
stated  that  the  proposed  Form  LM--2 
would  permit  a  member  to  determine 
the  unions  priorities  and  whether  they 
accord  with  the  member's  own  priorities 
and  those  of  the  general  membership. 
The  same  information  would  inform 
individuals  who  may  be  considering 
voting  for  or  joining  a  particular  union. 
Several  commenters  also  e.xpressed  the 
view  that  functional  reporting  would 
better  enable  members,  the  Department, 
and  the  public  to  uncover  anv  improper 
Use  of  union  funds  and  deter  union 
officials  or  employees  from  embezzling 
or  otherwise  making  improper  use  of 
such  funds. 

Although  some  commenters  stated 
that  the  proposed  changes  would 
impose  some  burdens  on  unions,  these 
costs,  in  their  opinion,  are  outweighed 
bv  the  gain  in  transparency  Today's 
electrtmic  recordkeepuig  svstems,  in 
one  commenter's  opinion,  make  it 
possible  for  labor  unions  to  provide  a 
wealth  of  financial  information  with 
minimal  burden  The  commenter  also 
stated  that  the  burden  would  decrease 
once  unions  learn  of  the  need  to  code 
transactions  in  ways  that  fit  the 
reporting  categories 

A  number  of  labor  organizations 
stated  that  the  proposed  s\stem.  if 
adopted,  would  entail  verv  substantial 
burdens  and  costs  to  the  union  without 
significant  gain,  if  anv,  in  informing 
union  members  about  the  operation  of 
their  union,  .\  few  cummenf^Ms 
indicated  that  there  would  be  se\ert' 
practical  problems  posed  by  the  need  to 
"code."  bv  function.  \irtuall\'  all  the 


union's  financial  tran.sactions,  which 
they  characterized  as  a  burdensome  and 
time-c;onsuming  undertaking.  Union 
commenters  asserteii  that  they  lack  the 
present  (  a[)abilitv  to  maintain  their 
re(  ords  in  a  wa\  that  would  allow  them 
to  meet  the  proposal's  requirements. 
The  Department  finds  these  contentions 
Linpersuasivf   I  'nions  have  alwavs  been 
re(|uired  to  allocate  each  disbursement 
to  a  i;ategory  on  the  Form  LM-2.  The 
revised  form  alters  and  reduces  the 
number  of  categories,  but  not  the 
allination  proc:ess  Acc(uinting  software 
w  ill  need  til  be  adj'iTsted  to  reflect  the 
rtnised  i  ategories   hut  thes»'  sorts  of 
operations  are  routine  within 
accounting  svstems  .uid  do  not  [)resent 
an  unreasonable  burden  One  union 
commenter  noted  that  long  distance 
(barges  ,111(1  iitilit\  [KUiiients,  under  the 
revised  ruli'.  must  be  .lilocated  across 
inuitipli'  tuiii  tmiial  s(  hedules  and  that 
sU(.h  a  [irm  fss  unuld  pose  ,i  significant 
burdt'ii   This  (  ommenter  has  failed  to 
III  lie.  hin\»'\er,  that  these  telephone  and 
utilitv  pci\  luents  would  have  to  be 
coded  til  I  I  ati'<^iir\  under  the  existing 
form,  and  further  i  lassified  by  general 
groupings  or  !)ii  ikkeeping  cat(?gories. 

Several  labur  urgam/.ttiuns 
acknowledged  that  the\  .ilread\ 
categorize  their  ac  tivities.  iiu  luding 
disbursements,  b\-  fiiiu  tioiial  categorv 
Some  explained  that  the\  do  so  in  order 
to  coniph  with  Beck,  but  others 
explained  that  fun(  tion.il  reporting  is  a 
useful  financial  maihigement  tool.  .Still 
others  said  that  they  categorize  for  the 
func:tions  reported  on  tht?  c:urrent  form. 
,M  the  same  tirnt?,  however,  some 
((Uiimenters  explained  that  even  with 
sophisticated  func:tional  acc:ounting 
systems  in  place,  it  would  be  difficult 
for  unions  to  progr.iin  their  svstems  to 
meet  the  Dejiartment's  proposed 
requirements  As  demonstrated  in  the 
Set:tic)n  V,  in  the  Paperwork  Reduction 
Act  analysis,  the  Department  has 
considered  these  burdens  and 
determined  that  the  burden  is 
reasonable. 

The  AFL-C:i()  stated  that  the 
Department  s  propos.il  would  force  each 
union  to  conform  its  operations  to  the 
manner  in  which  the  Department 
assumes  all  uniims  operate;  or  should 
operate   In  this  c  imnc^ction,  some  of  the 
unions  st.ite  that  the  Department's 
proposal  misapprehends  the  way  in 
whi(  h  unions  <  ondiu  t  their  affairs, 
M.in\  unions  .irgufd  that  the 
Defiartmenfs  prllpn^al  represcmis  the 
first  time  that  unions  have  been 
required  to  (  ollec;t  and  report 
mtornicition  b\  functional  categories. 

Several  i  ommenters  expressed 
concern  that  the  (iroposal.  in  spite  of  the 
burden  and  ex[)ense  it  woulci  impose  on 


unions,  would  fail  to  achieve  its  goal  of 
better  informing  members  about  union 
finances  and  operations.  As  put  by  one 
commenter,  the  proposal  creates 
artificial  and  misleading  categories  of 
disbursements  that  will  overwhelm  a 
member  with  a  deluge  of  detail,  not 
enlighten  him.  These  comments  rest  on 
the  erroneous  premise  that  an 
individual  seeking  information  must 
sort  through  a  paper  submission  to 
review  the  Form  LM-2.  Electronic 
reporting  permits  a  union  member  to 
focus  his  or  her  review  using  a  search 
engine  to  guide  the  inquiry;  on-screen 
(or  paper)  review  of  each  entr}'  is 
unnecessary.  Further,  the  current  Form 
LM-2  informs  the  member  only  of  the 
aggregate  disbursements  (or  receipts): 
the  member  must  go  through  the  trouble 
of  obtaining  more  detailed  information 
from  the  union  concerning  the 
individual  transactions  in  order  to  find 
any  meaningful  information  regarding 
specific  rec:eipts  and  disbursements. 
Itemized  reporting  provides  the  detailed 
information  in  a  searchable  format  as  an 
initial  matter.  Finally.  Statement  B  of 
the  Form  LM-2  provides  aggregate 
figures  for  each  disbursement  Schedule. 
A  member  reviewing  the  revised  Form 
LM-2,  therefore,  has  access  to  both  the 
aggregate  and  the  individual 
disbursements  for  each  category.  Resort 
to  the  more  detailed  information 
remains  at  the  member's  discretion. 

Instead  of  putting  unions  to  the 
burden  and  expense  of  creating  the 
detail  required  by  the  Department's 
proposal,  one  union  expressed  the  view 
that  the  Department  should  rely  on  a 
union  member's  ability  to  vote  out 
officials  who  are  pursuing  an  unpopular 
agenda,  not  by  imposing  additional 
paperwork  requirements.  Another 
commenter  suggested  that  the 
Department  could  achieve  its  goal  by 
permitting  unions  to  allocate  their 
expenditures,  based  on  the  estimates  of 
its  officers  and  staff,  and  thus 
dispensing  with  the  need  to 
exhaustively  "account  for  every  sheet  of 
paper,  every  pen  and  pencil,  etc."  The 
Department  has  considered  these 
proposals  and  has  determined  that  they 
would  not  effectively  provide  an 
adequate  amount  of  reliable  information 
to  union  members  concerning  the 
union's  financial  operations  and 
conditions.  The  revised  reporting 
requirements  will  enhance  union 
democracy,  by  providing  members  with 
information  needed  to  cast  an  informed 
vote.  In  addition,  the  suggestion  that 
unions  should  be  allowed  to  allocate 
disbursements  by  estimate  would 
necessarily  produce  reports  of 
questionahle  accuracy. 
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One  union  stated  that  the  Department 
could  achieve  its  goal  without  such 
drastic  changes  in  the  requirements  by 
using  the  methodology  in  the  current 
Form  LM-2.  In  its  view,  the  Department 
could  have  taken  the  "natural 
categories"  on  the  present  Form  LM-2 
and  divided  them  into  natural 
"subcategories,"  or  it  could  have 
developed  schedules  similar  to  those 
presently  required  for  "Office  and 
Administrative  Expenses"  or  "Benefits." 
While  such  revisions  would  still  involve 
reporting  disbursements  in  the 
aggregate,  members  would  have  the 
right  under  Section  201(c)  of  the 
LMRDA.  29  U.S.C.  431(c),  to  obtain 
more  detailed  data  directly  from  their 
union.  The  Department  rejects  the 
suggestion  that  unions  should  be 
allowed  to  design  their  own  functional 
reporting  categories  or  add  categories  to 
those  prescribed  by  the  Department.  As 
explained  by  the  FASB  in  the 
Qualitative  Characteristics  of 
Accoimting  Information,  at  f  16,  not 
even  the  FASB  expects  "all  its  policy 
decisions  to  accord  exactly  with  the 
preferences  of  every  one  of  its 
constituents." 

Indeed,  they  clearly  cannot  do  so,  for  the 
preferences  of  its  constituents  do  not  accord 
with  each  other.  Left  to  themselves,  business 
enterprises,  even  in  the  same  industry,  would 
probably  choose  to  adopt  different  reporting 
methods  for  similar  circumstances.  But  in 
return  for  the  sacrifice  of  some  of  that 
freedom,  there  is  a  gain  from  the  greater 
comparability  and  consistency  that 
adherence  to  externally  imposed  standards 
brings  with  it.  There  also  is  a  gain  in 
credibility.  The  public  is  naturally  skeptical 
about  the  reliability  of  financial  reporting  if 
two  enterprises  account  differently  for  the 
same  economic  phenomena. 

Statement  of  Financial  Accounting 
Concepts  No.  2  (SFAC  No.  2),  «|I  16.  On 
this  point,  the  FASB  also  explained: 

Information  about  an  enterprise  gains 
greatly  in  usefulness  if  it  can  be  compared 
with  similar  information  about  other 
enterprises  and  with  similar  information 
about  the  same  enterprise  for  some  other 
period  or  some  other  point  in  time.  The 
significance  of  information,  especially 
quantitative  information,  depends  to  a  great 
extent  on  the  user's  ability  to  relate  it  to  some 
benchmark. 

Id.,  1 1ll.  Further,  a  union  member's 
statutory  right,  under  Section  201(c)  of 
the  LMRDA,  to  examine  records 
underlying  the  report  is  a  complement 
to,  but  does  not  supplant,  a  union's 
statutory  duty  to  report.  In  light  of  the 
comments  from  union  members 
concerning  the  difficulties  members 
have  faced  in  obtaining  review  of  these 
records,  the  Department  has  determined 
that  altering  the  categories,  rather  than 
merely  relying  on  Section  201(c),  would 


more  effectively  further  the 
transparency  goals  of  the  LMRDA.  See 
29  U.S.C.  431(c). 

The  Department  does  not  agree  with 
the  assertion  that  the  better  course  is  to 
simply  disaggregate  the  categories  in  the 
existing  Form  LM-2  to  effect  more 
detailed  reporting.  In  response  to 
specific  comments,  the  Department  has 
combined  two  proposed  categories 
("Contract  Negotiation  and 
Administration"  and  "Organizing")  into 
a  single  schedule  entitled 
"Representational  Activities,"  added  a 
category  entitled  "Union 
Administration,"  combined  the 
proposed  categories  for  "Political 
Activities"  and  "Lobbying"  into  a  single 
schedule,  and  eliminated  the  category 
entitled  "Other  Disbursements."  The 
categories  that  remain  are  tailored  to 
reflect  the  activities  performed  by 
unions,  and  will  allow  union  members 
to  readily  gauge  whether  the  union  is 
committing  its  res'ources  in  the  sums 
and  proportions  they  consider 
appropriate.  Requiring  itemization  of 
major  disbursements  within  the  current 
categories  would  not  serve  this  purpose. 

Union  commenters  faulted  the 
proposal  for  failing  to  address  the 
Department's  prior  position,  articulated 
in  1993,  that  functional  reporting 
imposed  a  very  substantial  burden  on 
unions  without  significantly  advancing 
a  member's  understanding  of  his  or  her 
union's  operations  and  finances.  There 
is  no  merit  to  the  assertion  that  the 
Department's  proposal  failed  to  address 
the  Department's  earlier  position.  The 
NPRM  described  the  Department's 
rulemaking  efforts  in  1992  and  1993;  its 
discussion  addressed  the  same  basic 
points  that  were  the  focus  of  the  1992 
and  1993  rulemaking  and  outlined  the 
reasons  why  the  Department's  current 
proposals  are  appropriate.  The  NPRM 
also  identified  aspects  of  the  proposal 
that  differ  from  the  1992  final  rules, 
thereby  providing  the  public  with  a  full 
exposition  of  the  Department's  position 
and  its  views  on  the  various  points 
addressed  in  1992  and  1993. 

The  commenters  correctly  noted  that 
the  Department's  current  proposals 
resemble  the  views  expressed  in  support 
of  the  Department's  1992  final  rule  more 
closely  than  the  later  concerns  that  led 
to  the  Department's  reconsideration  of 
functional  reporting  and  the  rescission 
of  the  final  rule.  Although  the  1993 
rulemaking  identified  some  perceived 
problems  with  the  1992  final  rule, 
which  the  Department  addresses  in  the 
instant  rulemaking,  the  tension  between 
the  positions  was  based  largely  on 
policy  assessments  as  to  the  relative 
utility  and  burden  associated  with  the 
change  in  reporting  requirements.  While 


the  Department  does  not  hold  the  same 
views  on  this  issue  as  it  did  in  1993,  the 
statute  provides — now,  as  in  1993 — the 
Department  latitude  in  determining  the 
form  and  amoimt  of  detail  that  should 
be  reported  by  unions.  Most 
significantly,  there  have  been  advances 
in  technology  (including  its  availability 
and  application)  in  the  last  10  years,  as 
computers  and  financial  management 
programs  have  become  much  more 
widely  used.  Internet  access  is  more 
commonly  available  and  the  benefit  of 
making  information  available  over  the 
Internet  has  been  generally,  and 
congressionally,  recognized.  These 
changes  make  it  possible  to  provide 
substantially  more  information  to  union 
members  and  the  public  with  less 
burden  on  unions  than  the  changes 
considered  in  1992  and  1993  would 
have  imposed  at  that  time. 

Union  commenters  challenged 
assumptions  that  underlie  the 
Department's  functional  category- 
proposal  on  two  related  grounds.  First, 
they  contended  that  unions  are  not 
required  to  collect  and  report  their 
expenses  in  the  categories  prescribed  by 
the  proposed  rule  by  either  "standard 
business  practices"  as  reflected  in 
GAAP  or  by  "existing  [federal]  forms" 
such  as  the  IRS  Form  990.  Second,  the 
unions  asserted  that  the  categories 
proposed  by  the  Department  do  not 
"describe  the  most  common  important 
purposes  for  which  unions  spend 
money.  "  GAAP  and  the  IRS  Form  990. 
they  assert,  leave  it  to  the  reporting 
organization  to  identify  what  the 
organization  believes  to  be  its  most 
important  functions.  The  union 
commenters  contended,  in  effect,  that 
the  Department  seeks  to  impose  one 
artificial,  static  functional  reporting 
system  on  all  unions  without  any  regard 
as  to  how  they  presently  account  for 
their  expenditures,  in  support  of  these 
arguments,  the  comments  provided  few, 
if  any.  examples  of  the  most  common 
purposes  for  which  unions  spend 
money,  or  appropriate  reporting 
categories.  The  AFL-CIO  argued  that  the 
relevant  accounting  standards  provide 
for  two  basic  types  of  expense 
classification.  The  first  type  is  "natural 
expense  classification."  which  "group(s) 
expenses  according  to  the  kinds  of 
economic  benefits  received  in  incurring 
th[e]  expenses,"  for  example,  "salaries 
and  wages,  employee  benefits,  supplies, 
rent,  and  utilities"  (citing,  AICPA  Not- 
For  Profits  Guide  514).  The  AFL-CIO 
asserted  that  the  other  basic  type  is 
"functional  classification,"  which 
"group[sl  expenses  according  to  the 
purpose  for  which  the  costs  are 
incurred."  Id.  at  513.  "The  primary 
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functiondl  classificdtiDn^  art'  prnt^ram 
services  and  supporting  at  ti\itit's  "  hi 
Th»>  AFL-C;iC)  then  prucfedt-d  to  argue 
that  the  categories  proposed  bv  the 
Department  have  nn  inherent  ratinnalitv 
since  Minie,  hke  nrganizing  and  cnntrac  t 
administration,  relate  to  functions  nr 
programs,  and  others,  like  benefits.  ha\-' 
iici  functional  or  programmatu 
rele\an(  e 

.As  discussed,  in  .Se(  tion  lUDj.  the 
C;.AAP  standards  do  not  govern  the 
content  of  LM  Forms,  and  are  not 
entirely  c:onsistent  with  the 
c:ongressionall\'  imposed  disclosure 
requirements  of  the  LMRD.\.  29  U.S.C. 
431(b).  Further,  the  Department 
disagrees  with  the  assertion  that  the  use 
of  funi  tional  (  ategories  is  either 
unauthorized  or  inappropriate  in  any 
respect  In  the  Department's  view,  the 
ini  reased  use  of  functional  reporting 

1  ategories  in  the  Form  LM-2  will 
promote  transparency  and 
accountability  in  the  reporting  of  a 
unions  financial  condition  and 
operations  The  revised  Form  LM-2, 
utilizing  both  functional  and  "natural" 
(  ategories,  will  provide  detailed 
information  about  financial  transactions 
of  labor  organizations  in  an  easily 
understood  format  The  new  reports  will 
be  usefully  organized  according  to  the 
services  and  functions  provided  to 
union  members.  By  using  the  new  Form 
LM-J   iT.einbers  will  be  able  to  identify 
maior  receipts  and  disbursements  for  a 
variety  of  activities.  The  new  Form  LM- 

2  strength'-ns  enforcement  of  the 
LMRD.\  by  giving  members  and  the 
publi(  a  more  complete  account  of  the 
finaiK  lal  opr-ratioiis  of  a  union  than 
pro\  idt'd  h\  the  (  urrent  Form  LM-2. 
Moreover.  achie\ing  this  improvement 
has  been  made  easier  and  less  costly  by 
technological  advances  that  enable 
electronic  recordkeeping  and  filing. 

Fxmctional  accounting  is  not  a  new 
concept  to  labor  organizations.  The 
current  Form  LM-2.  through  its  use  of 
categories,  requirt's  labor  organizations 
to  report  certain  disbursements  by 
function.  Although  the  types  of 
functional  categories  are  being  updated 
to  make  them_more  useful  to  union 
members,  it  is  unlikely  that  this  would 
re(|uire  Form  LM-2  filers  to  make 
wholesale  changes  in  their  accounting 
systems.  The  Department  has.  however, 
included  time  in  its  burden  hour 
estimates  to  account  for  acquiring  any 
new  or  updated  accounting  software 
.111(1  inodifving  existing  accounting. 
rei  ordkeeping.  and  reporting  svstems. 
Moreir\er.  functional  accounting  is 
required  of  not-for-profit  organizations 
under  the  standards  established  by  the 
FASB   Many  of  the  labor  organizations 
that  submitted  comments  acknowledged 


that  the\  use  functional  reporting  as  a 
inanagt  ment  tool  and  none  of  the  larger 
unions  has  claimed  an  inability  to 
categorize  receipts  and  disbursements. 
Labor  unions  are  not-for-profit 
ort;aniz<ttioiis  and.  as  such,  should 
utilize  tuiK  tional  reporting  in  preparing 
fin, UK  lal  statements.  FAS  1 1 7.  "J  26.  As 
st.ited  hv  the  FASB.  "(Slpecialized 
a(  I  ounting  and  re[)orting  print  iples  ami 
prat  tu  es  that  require  t  ertain 
organizations  to  pro\ide  information 
about  their  expenses  b\  both  hint:tional 
and  natural  (  Lissitit  ations  are  not 
incitinsistent  with  the  retjuiremenis  of 
this  Statement      It  .iKo  noteil  that  not- 
for-profit  orgaiu/atioiis  often  provide 
ihat  information  in  regulatorv  filings  to 
the  IRS  and  certain  s'ate  agem  les. 
which  are  available  to  the  public.  FAS 
1 17. 11  3.  The  IRS  requires  not-for-profit 
organizations,  iiududing  unions,  to 
report  their  expentlftures  by  certain 
categories  and  the  IRS  uses  sever,)l 
functional  categories  that  parallel,  m 
many  respects,  the  categories  in  the 
proposed  Form  LM-2.  For  example, 
both  the  Form  "t'tii  ,uid  the  new  Foiiu 
LM-2  require  (lolitu  al  .ind  lobh\  mil; 
disbursements  to  be  re[)orteil 

There  is  no  merit  to  the  i  onteiitinn 
that  the  proposeti  rule  would 
unlawfully  intrude  upon  tlie  al)ilit\  of 
unions  to  follow  thtur  own  at  t ounting 
procedures  for  their  own  internal 
purposes.  The  report  c;alls  tor  the 
submission  of  data  in  t  t'rt<iiii  t  .tte^ones, 
but  does  not  precluilt?  the  um'  o!  ottier, 
internal  manipulations  ot  tiie  d.it.i 
Unions  may  track  expenses  iii  .iiu  way 
they  believe  appropriate  and   tor  their 
own  purposes  or  the  purposes  of  third 
parties  (for  example,  as  retjuired  by  a 
financial  institution  foi   i  lo.in  or  a  state 
agency),  they  may  rejioit  tiiiaiit  i.il 
matters  in  the  manner  ,qipro|in.ite  tu 
that  purpose.  Further,  t  ontr.ir\  to  some 
commenters'  contentions,  the 
Department's  proposals  effei  tu.ite  the 
broad  purposes  of  the  LMRD.A,  while,  at 
the  same  time,  serving  the  l.iw's  purpose 
to  ensure  that  members  be  hill\ 
apprised  of  their  union's  linaiu  i.il 
condition  and  operations.  As  not.'d 
above,  these  commenters  ha\ e  given 
insufficient  weight  to  the  Departments 
responsibility  tti  dett^rnune  tlie  detail 
necessary  to  accurateh  disclose  the 
unions'  financial  conditions  and 
operations  and  to  establish  t  .iti^gtjries 
that  will  identifi,'  the  purpost;  of 
disbursements,  29  U.S.C.  431(b),  and  to 
"[prescribe]  the  form  of  [)ublif  atitms 
and  reports  "  required  b\   Title  I!  of  the 
LMRDA,  29  U.S.C.  438. 

The  argument  that,  because  neither 
the  IRS  nor  the  Beck  line  of  authorit\ 
retjuire  labor  organizations  to  t ollect  oi 
report  information  in  the  categories 


proposed  by  the  Department,  the 
Department  cannot  reasonably  impose 
such  a  requirement  is  unpersuasive. 
These  comments  appear  to  overlook  the 
Department's  responsibility  to  require 
reports  that  best  fit  the  disclosure 
purposes  of  the  LMRDA.  not  a  revenue 
statute  or  a  methodology  developed 
under  a  statute  administered  by  the 
National  Labor  Relations  Board  (NLRB). 
Each  agency  has  the  responsibility  to 
require  information  relevant  to  the  role 
established  by  its  enabling  statute. 

The  union  t^ommenters  nave  provided 
no  support  for  the  proposition  that  the 
interests  served  by  the  LMRDA  are 
obviated  by  other  reporting  obligations, 
internal  or  external.  Similar  reporting 
requirements  apply  in  the  regulation  of 
securities,  public  utilities,  and  health 
care.  In  those  settings,  it  would  be 
inaccurate  to  suggest  that  a  corporation 
could  meet  its  responsibility  under  a 
particular  securities,  tax,  employment  or 
other  statute  simply  by  submitting  a 
copy  of  a  report  filed  with  a  partii:ular 
agency  without  regard  to  whether  it 
conformed  to  the  purposes  of  the  actual 
statute  involved  The  argument  is  also 
unpersuasive  in  the  context  of  the 
LMRDA. 

2.  Beck  Requirements 

A  number  of  commenters  expressed 
views  regarding  the  effect  of  the 
Department's  proposals  on  the 
oiiligatitm.  imposed  on  some  labor 
organizations  by  the  National  Labor 
Relations  Ai:t  (NLR.M,  to  allocate 
expentlitures  in  a  way  that  distinguishes 
between  activities  that  are  germane  to 
the  union's  representational  funi:tion 
and  those  that  are  not.  Ser  '   * 

CJnnmunirntion  W'nrkfTS  at  Amrricii  v. 
BpcA.  487  U.S.  735  (1988).  Labor 
organizations  that  receive  dues  from 
non-member  "agency  fee  payt^rs"  in 
states  permitting  uniim  secairity 
agreements  requiring  such  payments  as 
a  c.ondititm  of  employment  must  make 
such  an  allo':ation  to  ensure  that  agency 
fee  p<i\ers  who  objetit  to  paving  the 
equivalent  of  full  dues  are  not  t:harged 
more  than  their  fair  per  capita  share  of 
the  unitms  t:osts  involved  in  providing 
representational  services  to  them.  These 
reporting  and  allocation  requirements 
are  often  referred  to  as  B(^tk 
requiremtmts.  a  shorthand  reference  to  a 
leading  Supreme  C^ourt  case  addressing 
the  obligation  of  unions  to  individuals 
who  pay  agency  fees  to  unitms  in  lieu 
of  memliership  dues 

Coiniuents  generallv  supportive  of  the 
Department's  various  n»porting 
proposals  were  received  from  trade 
associations,  public  interest  groups, 
union  members,  agency  fee  pavers,  anil 
individuals  apparently  unrepresented 


<;riqr 


FoHoral    Rpoi«tpr/Vn]     fift     NIn     1 QH  /  ThiirsHav    nctnher   Q     200."^  /  Rules   and   Reeulatinns 


Federal  Register /Vol.  68,  No.  196 /Thursday,  October  9,  2003 /Rules  and  Regulations 


58395 


by  unions.  Several  commented  that  the 
proposed  rule  would  make  it  easier  for 
agency  fee  payers  to  enforce  the  unions' 
obligation  to  allocate  between  their 
representational  and  non- 
representational  functions  upon  the 
request  of  agency  fee  payers  represented 
by  a  particular  union  as  required  by 
Beck.  In  the  current  system,  a  imion 
member  states,  imion  officials  have  a 
powerful  incentive  to  classify  non- 
representational  activities  as 
representational,  and  the  existing 
reporting  forms  permit  this  to  be  done 
without  detection.  This  problem,  in  the 
member's  view,  will  be  remedied  by  the 
Department's  proposals,  because  they 
will  enable  an  agency  fee  payer  to 
identify  the  percentage  of  receipts  used 
for  non-representational  activities.  This 
member  also  asserted  that  the  enhanced 
reporting  would  permit  access  to 
information  without  having  to  use  a 
potentially  adversarial  process.  Another 
coramenter  stated  that  while  it  generally 
approved  of  the  Department's  proposals, 
the  Department  should  require  unions 
to  keep  contemporaneous  records  in 
order  to  meet  Beck  standards. 

Other  comments  challenged  the 
Department's  proposals  on  the  following 
grounds:  first,  that  they  represent  an 
attempt  to  impose  Beck  requirements 
generally  on  unions,  even  though  the 
NLRB,  not  the  Labor  Department,  is 
responsible  for  Beck  enforcement  and 
the  Beck  requirements  only  apply  to 
unions  with  agency  fee  payers;  second, 
they  will  cause  an  unnecessary  burden 
on  unions  that  aheady  prepare  Beck 
reports;  and  third,  the  Department's 
proposal  to  establish  categories  that  do 
not  replicate  Beck  requirements  will 
create  confusion  and  promote 
unnecessary  and  heurassing  litigation. 

Beck  requires  affected  unions,  upon 
objection  by  an  agency  fee  payer  (a 
request  by  a  member  of  the  union  does 
not  trigger  the  obligation),  to  subtract 
from  the  amount  of  the  dues  required  of 
members  a  sum  that  reflects  the  per 
capita  share  of  the  union's  non- 
representational  activities.  In  general 
terms,  the  "chargeable"  representational 
activities  have  been  held  to  include 
such  activities  as  collective  bargaining, 
contract  administration,  grievance 
arbitration,  business  meetings  and  social 
events  open  to  members  and  non- 
member  employees,  union  publications 
(to  the  extent  they  reflect  the  union's 
representational  activities), 
administration  of  benefits  available  to 
members  and  non-members  alike, 
national  conventions,  and  expenses  of 
litigation  related  to  negotiating  and 
administering  the  agreement,  handling 
grievances  within  the  bargaining  unit, 
fulfilling  its  duty  of  fair  representation. 


handling  jiuisdictional  disputes  with 
other  unions,  and  litigation  before 
administrative  agencies  and  the  courts 
involving  members  of  the  unit.  Also  in 
general  terms,  the  non-chargeable 
activities  have  been  held  to  include 
activities  such  as  advocating  political 
support  or  opposition  in  elections  of 
government  officials,  lobbying, 
including  promoting  or  opposing 
legislation,  advertising  relating  to  non- 
chargeable  matters,  administration  of 
union  benefits  imavailable  to  non- 
members,  union  building  fund 
activities,  the  publication  of  newspapers 
or  similar  activities  (to  the  extent  they 
report  on  non-representational  matters), 
and  litigation  services  that  do  not 
directly  concern  the  unit.  See  generally 
The  Developing  Labor  Law  (4th  ed. 
2001)  1970-75. 2046-54;  The 
Developing  Labor  Law  (2002 
Supplement)  330-32;  NLRB  General 
Counsel  Memorandum  (Aug.  17,  1998), 
available  at  1998  WL  1806351;  NLRB 
General  Counsel  Memorandum  (Nov. 
15,  1988),  available  at  1988  WL  236187. 

It  is  not  and  has  not  been  the  intent 
of  the  Department  to  collect  information 
specific  to  the  Beck  requirements.  The 
NLRB,  not  the  Department  of  Labor,  is 
responsible  for  enforcing  compliance 
with  Beck.  At  the  same  time,  the  partial 
overlap  of  categories  under  the 
proposed  rule  and  those  established  by 
Beck  is  unremarkable.  The  Form  LM-2 
functional  categories  for  reporting  a 
union's  disbiu-sements  and  estimating 
the  time  expended  by  union  officers  and 
employees  in  performing  various  union 
activities  were  designed  to  capture  the 
various  kinds  of  disbursements  and 
activities  associated  with  conducting 
union  business.  Beck  seeks  to  identify 
union  activities  that  are  not  germane  to 
the  representation  provided  to  agency 
fee  payers  and  therefore  not  properly 
assessed  to  agency  fee  payers  if  they 
object  to  subsidizing  the  union's  non- 
representational  activities.  The 
information  reported  in  the  new  Form 
LM-2  may  be  helpful  to  an  agency  fee 
payer  to  roughly  evaluate  his  or  her 
union's  Beck  compliance,  but  it  is  not  - 
designed  as  a  substitute  for  the  Beck- 
specific  reporting  requirements,  which 
are  established  by  the  NLRB,  as  guided 
by  judicial  precedent.  The  Department 
takes  no  position  on  whether  disclosure 
of  the  information  required  by  the  Form 
LM-2  satisfies  Beck  requirements. 
Similarly.  Beck  reports,  principally 
because  they  lack  the  individual  and 
transaction-specific  information 
required  by  the  revised  Form  LM-2.  do 
not  provide  a  useful  alternative  to  the 
Form  LM-2.  The  Department  is  not 
persuaded  that  the  partial  overlap 


between  the  Form  LM-2  and  Beck 
reports  will  lead  to  confusion  among 
members  or  that  such  overlap  will  lead 
to  an  increase  in  litigation  by  agency  fee 
payers. 

3.  Schedule  15  (Representational 
Activities) 

The  NPRM  proposed  a  Schedule  15 
(Contract  Negotiation  and 
Administration)  and  a  separate 
Schedule  16  (Organizing).  The  proposed 
Schedule  for  contract  negotiation  and 
administration  called  for  reporting  of 
disbursements  for  preparation  for,  and 
participation  in,  the  negotiation  of 
collective  bargaining  agreements  and 
the  administration  and  enforcement  of 
collective  bargaining  agreements, 
including  the  administration  and 
arbitration  of  union  member  grievances. 
The  proposed  Schedule  for  organizing 
required  reporting  of  disbursements  for 
activities  in  connection  with  becoming 
the  exclusive  bargaining  representative 
for  any  unit  of  employees,  or  to  keep 
from  losing  a  unit  in  a  decertification 
election  or  to  another  labor 
organization,  or  to  recruit  new  members. 
Based  on  comments  received  from  labor 
organizations  and  others,  the 
Department  has  decided  to  eliminate  the 
separate  category  for  reporting 
organizing  disbxusements  and  to  require 
that  disbursements  for  organizing  be 
reported  in  combination  with  contract 
negotiation  and  administration 
disbursements  in  a  single  Schedule 
entitled  "Representational  Activities." 

Several  commenters  expressed  the 
view  that  organizing  activities  should  be 
reported  in  the  same  categon,'  as 
contract  negotiation  and  administration, 
both  to  avoid  unduly  burdening  labor 
organizations  that  must  meet  Beck 
requirements  and  to  avoid  disclosing 
sensitive  information  regarding  a  labor 
organization's  organizing  strategy.  Some 
union  commenters  asserted  that  it  is 
inconsistent  with  NLRB  practice  and 
precedent  to  separate  organizing  from 
the  category  for  collective  bargaining/ 
contract  administration.  The  NLRB,  they 
stated,  recognizes  that  the  two  activities 
are  sometimes  tightly  intertwined. 

Several  labor  organizations,  including 
most  notably  the  Building  and 
Construction  Trades  Department  of  the 
AFL-CIO  (BCTD),  commented  that  it 
simply  is  not  possible  in  the 
construction  industry'  to  separate 
disbursements  made  in  connection  with 
organizing  efforts  from  disbursements 
made  for  contract  negotiations  and 
administration.  In  this  regard,  thev  refer 
to  section  8(f)  of  the  NLRA  (29  U.S.C. 
158(f)).  This  section  provides,  inter  alia. 
that  it  is  not  an  unfair  labor  practice  for 
a  construction  industry  employer  to 
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enttT  into  pre-hire  collective  bargaining 
dgrt'pmonts  with  a  labor  organizatinn 
whilst'  majority  status  has  not 
previously  bet'n  established  and  whu  h 
agreement  requires  membership  in  the 
union  as  a  condition  r)f  employment   In 
these  "top  ci(jwn  ■  bargaining  situations, 
the  BCTD  explains,  the  terms  and 
conditions  of  employment  are 
negotiated  and  agreed  upon  before  any 
employees  express  support  ffir  or 
actually  become  members  of  the  union. 
The  BCTD  and  others  expressed  the 
view  that  it  is  not  possible  in  these 
situations  to  separate  disbursements 
into  contract  negotiations  differentiated 
from  organizint; 

Further  complicating  the  situation  for 
building  trades  unions,  these  unions 
assert,  is  the  fact  that  often  these  same 
unions  also  engage  in  traditional 
"bottom  up"  organizing  For  such 
purposes,  these  uniims  would  have  to 
separateK  allocate  disbursements  for 
organizing  and  contrac  t  negotiations. 
Several  commenters  who  supported  the 
proposal  to  establish  the  organizing 
schedule  argued  that  union  members 
needed  detailed  information  nn  their 
union  s  organizing  activities  to  enable 
them  to  dn  urately  assess  their  union's 
overall  sue  cess  or  failure  in  its 
organizing  efforts  The  i;r)mmenters 
argued  that  if.  as  the  Department  has 
c:oncluded.  separate  allocations  cannot 
be  made  in  the  pr»"-hire  situation  arising 
pursuant  to  section  8ff)  of  the  \'LRA. 
but  separate  allocations  could  be  made 
for  other  traditional  organizing  efforts 
by  the  same  unum,  a  member  would  at 
best  get  an  incomplete  picture  and  at 
worst  an  inaccurate  and  misleading 
impression  of  the  union's  disbursements 
and  overall  effectiveness  in  organizing. 

Labor  organizationN  ^^►'nt'rHllv 
opposed  the  creation  wf  ,i  >t'parate 
cat€'gory  for  organizing.  (Comments  from 
officers  of  labor  organizations  at  both 
the  national/ international  and  local 
levels  expressed  strong  nppnsition  to 
the  proposal  to  create  a  new  Form  LM- 
2  schedule  on  whu  h  all  riMior 
disbursements  r^latint;  to  .»  uninn's 
organizing  efforts  wouKi  be  r>'[i(irted 
and  then  made  publicly  available  over 
the  DOL  website  The  common  thread  to 
these  comments  was  a  significant 
concern  that  empiln\>'r^  would  bcc.ome 
privy  to  stmsitue  union  inforiiiatir)n  not 
otherwise  available,  such  as  organizing 
strategies  or  the  extent  of  a  uninn's 
financial  commitment  to  a  given 
campaign.  As  erne  union  member  who 
was  active  in  organizing  his  workplace 
stated,  the  new  requirements  to  list 
major  disbursements  within  f'lght 
categories  "would  do  nothing  t(j  hflp 
uniim  members  achieve  better 
representation  but  wmild  litcrHll\-  put 


the  union  at  a  disadvantage  when 

organizing  or  negotiating  contracts  with 
companies."  These  regulations,  he 
argued,  "would  give  the  company  inside 
information  to  whether  or  not  the  union 
would  have  the  ability  to  sustain  a  strike 
or  the  ability  to  fight  unfair  tactics  by 
the  (  ompanv  during  organizing  drives." 

Several  labor  organizations 
commentt»d  that  sensitive  information  of 
this  type  has  generally  not  been 
available  to  members,  except  on  a 
showing  of  |ust  cause.  .See  29  IJ  .S.C 
43 Uc).  Moreover,  they  asserted  that 
where  just  cause  has  been 
demonstrated,  aicess  to  the  information 
IS  given  to  LiiiKin  members  only, 
whereas  the  Department's  proposal 
would  provide  Internet  act:ess  to  this 
sensitive  information  to  the  world, 
regardless  of  the  strength  of  the  union's 
interest  in  confidentiality  or  the 
pi  't.'iitial  damage  that  release  of  this 
intorin.itiiui  might  (  ause  to  the  union — 
and  without  .iny  showing  ot  "just 
cause   "  The  ,\FL-C"I()  noted  that  unions 
would  have  no  opportunity  U)  protect 
their  confidentiaht\  interests  by  seeking 
protec  tivf  orders    It  terther  argued  that 
information  that  the  (ourts  ha\e  tield  is 
not  subject  to  disclosure,  even  when  the 
§  201(c)  standard  of  just  cause  is  met. 
cannot,  a  lortmn.  l)c  suh|e(  t  to  routine 
annual  disclosure  und«>r  «;  201(1))  of  thi' 
LMRDA. 

Numerous  labor  organizations 
complained  that  under  the  Department's 
proposal  unions  would  be  reijuired  to 
Hst  the  names  of  union  "sal!>.' 
individuals  who  receive  subsidies  from 
a  union  to  assist  in  its  organizatumal 
activities  while  working  for  an  employer 
that  is  the  subject  of  the  organizing 
drive.  Two  specific  concerns  were 
raised  by  the  commenters:  (1)  The  listed 
individuals  can  be  targeted  by  an 
employer  and  subjtH:ted  to  discharge  or 
other  retaliatory  action;  and  (2)  by 
identifying  these  individuals  by  name 
on  tht>  new  schedule,  employers  would 
be  able  to  learn  of  an  organizing  drive 
in  its  early  stages  and  take  action  to 
undermine  the  union's  efforts 

In  the  view  of  the  AFL-<:i(). 
publication  of  detailed  information 
about  what  tvfics  of  in\'estigators  and 
consultants  .i  union  is  using  and  for 
wh.it  [)ur[)ns.'s  I  .irried  with  it  the 
poteilti.il  tn  uiideiniine  the  suc;t:(»ss  of 
thi'  uniiiii  urbanizing  efforts.  In  its  view, 
the  Department's  c:oncession  that  unions 
would  not  be  required  to  revt'al  the 
"name  ut  tlic  einplii\er"  or  the  "specific 
bargaining  unit  "  that  is  the  subject  of 
organizing  activities  is  insufficient  In 
prote(  t  the  union's  interest  in  the 
confidentialitv  of  these  cinqjaigns.  The 
.\FL-(:i()  noted  that  with  regard  to 
smaller  local  uninns  inr  Lui'it  unions 


attempting  to  organize  a  workplace  in  a 
new  geographic  area),  employers  would 
be  able  to  easily  discern  from  a  labor 
organization's  Form  LM-2  what 
workplaces  the  union  campaign  is 
targeting  and  what  steps  the  union  is 
taking  in  pursuit  of  that  campaign. 

Several  organizations  urged  the 
Department  to  protect  from  disclosure 
information  that,  they  asserted,  could  be 
used  to  reveal  the  target  and  location  of 
an  organizing  drive.  For  example,  by 
requiring  that  the  schedule  contain 
discrete  data  showing  substantial 
disbursements  to  a  hotel  where  union 
organizers  are  staying  (particularly  in  a 
small  town  or  remote  location,  or  one 
with  only  a  single  industry  or  employer) 
the  Department's  proposal  would  enable 
an  employer  to  learn  of  the  organizing 
drive  and  initiate  action  to  undermine 
the  campaign.  The  unions  stated  that 
they  attempt  to  keep  such  information 
from  an  employer  whose  workforce  is 
binng  organized.  The  Steelworkers 
explained  that  until  they  receive  a 
substantial  majority  of  signed 
authorization  cards,  they  do  not  disclose 
to  an  employer  that  they  have  an 
organizing  drive  underway. 

Another  commenter.  an  employer 
association,  suggested  that  in  lieu  of 
shielding  the  employer's  name  or  the 
bargaining  unit  identity,  the  reporting 
unions  should  be  given  an  opportunity 
to  submit  both  redacted  and  unredacted 
versions  of  the  Schedule  and  an 
accompanying  "Cionfidential  Treatment 
Request.  "  l!nder  this  procedure,  a 
reporting  union  could  offer  grounds  to 
the  Department  in  support  of  its  request 
for  identity  exemption,  and  specify  the 
time  period  sought  for  such  exemption. 
The  Department  would  then  review  the 
re()uest.  and  either  grant  or  deny  the 
requested  redactions  before  making  the 
Form  LM-2  publicly  available. 

Based  on  these  comments,  the 
Department  has  decided  to  eliminate  the 
separate  category  for  reporting 
organizing  disbursements  and  to  require 
that  disbursements  for  these  activities 
be  reported  in  combination  with 
(Contract  Negotiatiim  and 
.-\dministration  disbursements  in  a 
single  Schedule  entitled 
"Representational  Activities."  The 
Department  agrees  with  the  comments 
that  organizing  strategies  deserve  some 
level  of  protection.  In  crafting  the  final 
rule,  the  Department  has  balanced  the 
legitimate  need  for  members  to  be 
apprised  of  how  union  funds  are 
expended  for  this  important  function 
with  the  need  to  minimize  the  risk  of 
disclosing  sensitive  information.  By 
combining  the  c  ategories,  the 
Department  also  meets  the  concerns 
expressed  by  the  building  trades  unions 
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that  they  would  be  unable  to  allocate 
precise  amounts  to  contract  negotiations 
and  organizing  efforts. 

By  combining  these  Schedules,  the 
Department  believes  that  an  employer 
would  be  far  less  likely  to  be  able  to 
identify  itself  as  an  organizing  target 
merely  by  examining  Schedule  entries. 
Unless  one  or  more  disbursements  to  an 
individual  meet  the  threshold  to 
constitute  a  "major  disbursement," 
disbursements  woidd  be  aggregated 
with  other  non-major  disbursements  for 
contract  negotiations  and  administration 
and  organizing,  thus  further  shielding 
such  data.  Further,  the  confidentiality 
procedures,  explained  in  Section 
111(b)(2),  allow  a  labor  organization  to 
withhold  any  information  that  would 
disclose  the  recipient  or  target  of  an 
organizing  expense  in  reporting  the 
disbursement  on  the  Form  LM-2. 

The  Department  decided  that  this 
approach  is  preferable  to  the  suggestion 
by  one  commenter  that  unions  submit 
both  a  redacted  and  unredacted 
schedule  for  organizing  expenses  and  a 
request  that  certain  expenses  be 
withheld  from  public  disclosure.  The 
statute  requires  the  Secretary  to  publicly 
disclose  the  information  it  receives.  29 
U.S.C.  435.  ("The  contents  of  the  reports 
and  documents  filed  with  the  Secretary 
*    *   *  shall  be  public  information.") 
Further,  the  concerns  raised  by  the 
comments  concerning  sensitive 
information,  confidentiality,  and  the 
burden  involved  in  distinguishing 
organizing  activities  from  contract 
negotiation  and  administration  can  be 
addressed  without  the  need  to  redact  a 
schedule,  and  thus  more  effectively 
serve  the  transparency  objectives  of  the 
statute. 

Substantial  case  law  under  the  NLRA 
recognizes  the  employee  status  of 
individuals  paid  by  a  union  to  seek 
employment  with  an  employer  in  order 
to  assist  the  union  in  organizing  its 
workforce  and  the  need  to  protect  them 
from  retaliatory  conduct  by  their 
employer.  See,  e.g.,  NLRB  v.  Town  &■ 
Country  Electric,  Inc.,  516  U.S.  85 
(1995);  Willmar  Electric  Service,  Inc.  v. 
NLRB.  968  F.2d  1327  (D.C.  Cir.  1992), 
cert,  denied,  507  U.S.  909  (1993).  At  the 
same  time,  the  individual's  status  as  an 
employee  of  the  union  and  the  amount 
of  the  payments  received  by  him  affects 
the  obligation  of  the  union  to  disclose 
information  that  may  reveal  his  identity. 
On  both  the  existing  and  the  revised  LM 
forms,  if  a  "salt"  is  paid  $10,000  or 
more  per  year  as  an  employee  of  the 
union,  the  union  is  obliged  by  statute  to 
list  him  by  name  on  the  Form  LM-2  and 
to  report  the  amount  of  his 
compensation.  If  a  labor  organization 
makes  payments  to  an  individual  for 


services  as  a  "salt"  in  organizing  an 
employer  that  exceed  $5,000  but  not 
$10,000,  the  labor  organization  may 
choose  to  refrain  from  disclosing 
specific  information  regarding  such 
payments  on  the  Form  LM-2,  but  only 
if  it  indicates  that  this  reporting 
procedure  has  been  used  and  provides 
the  underlying  information  to  any  union 
member  who  requests  it.  See  Section 

in(b)(2). 

The  Department  disagrees  with  the 
view  that  it  has  applied  the  LMRDA 
more  stringently  to  unions  than  to 
employers.  Unlike  the  situation  with 
regard  to  labor  organizations,  for  over  40 
years  employers  and  their  consultants 
have  been  statutorily  required  (29  U.S.C. 
433(a)  and  (b))  to  include  particular 
"persuader"  information  in  their  annual 
reports,  while  labor  organizations  have 
not.  Implementation  of  this  statutory 
scheme  by  the  Department  cannot  be 
considered  as  evidence  of  either  anti- 
union or  anti -employer  bias,  and  the 
suggestion  of  a  double  standard  is 
unwarranted. 

The  Department  also  rejects  the 
comment  that  strike  benefits  should  be 
reported  in  the  same  category  as  other 
representational  activities.  The  AFL- 
CIO  argued  that  because  economic 
pressure  devices,  such  as  strikes,  work 
stoppages  and  lockouts,  are  "pari  and 
parcel  of  the  system"  of  collective 
bargaining,  this  exclusion  is  bound  to 
create  a  seriously  distorted  presentation 
of  the  reporting  union's  collective 
bargaining  disbursements.  This 
argument  is  unconvincing.  The  amount 
that  a  labor  organization  spends  on 
representational  activities,  including 
strike  benefits,  will  be  readily  apparent 
by  adding  the  total  disbursements  in 
both  schedules  together.  On  the  other 
hand,  only  by  maintaining  a  separate 
line  item  for  Strike  Benefits  will  union 
members  be  able  to  discern  the  true  cost 
of  the  use  of  this  economic  weapon. 

Finally,  we  disagree  with  the 
comment  that  a  union's  compelled 
disclosure  of  information  relating  to 
legal  fees  associated  with  an  organizing 
campaign  would  improperly  intrude 
upon  the  union's  attorney-client 
privilege.  This  concern  is  misplaced,  as 
this  privilege  does  not  generally  extend 
to  the  fact  of  attorney  consultation, 
retention,  or  employment,  including  the 
pajonent  and  amount  of  fees.  See 
McCormick  on  Evidence,  %  90  (5th  ed. 
1999,  updated  2003).  Further,  while  the 
privilege  might  protect  the  identity  of  a 
client  when  sought  from  an  attorney,  a 
client  can  be  required  to  divulge  the 
name  of  its  attorney,  which  would  be 
relevant  here.  Id. 


4.  Schedules  16  (Political  Activities) 
and  17  (Lobbying) 

The  Department  proposed  separate 
Schedules  on  the  Form  LM-2  for 
reporting  disbursements  for  "political 
activities" — intended  to  influence  the 
selection,  nomination,  election,  or 
appointment  of  anyone  to  a  public 
office,  or  a  particular  outcome  in  a 
ballot  initiative,  or  for  material  assessing 
a  political  candidate's  views  on  issues — 
and  for  "lobbying" — for  the  purpose  of 
passing  or  defeating  new  legislation, 
advancing  the  repeal  of  existing  laws,  or 
the  promulgation  of  rules  or  regulations 
(including  litigation  expenses).  The 
Department  received  some  comments 
supportive  of  the  proposed  categor\'  for 
political  activities.  Labor  organizations 
did  not  oppose  the  Schedules  and  the 
AFL-CIO  did  not  challenge  (apart  from 
its  general  opposition  to  any  functional 
reporting)  the  Department's  premise  that 
such  information  should  be  reported. 
The  AFL-CIO,  however,  contends  that 
the  separate  "political  activities"  and 
"lobbying"  Schedules  should  be 
combined  into  a  single  categor\'.  Based 
on  the  concerns  expressed  by  comments 
from  labor  organizations  and  others,  and 
for  the  reasons  described  below,  the 
Department  agrees  that  the  two 
Schedules  should  be  combined  into  a 
single  revised  Schedule  16.  'Political 
Activities  and  Lobbying." 

One  commenter  stated  its  belief  that 
the  categories  are  closely  related  to  each 
other  and  that  each  is  likely  to  draw  a 
relatively  insignificant  portion  of  the 
reporting  union's  resources.  It  explained 
that  political  activity  and  lobbying  by 
unions  typically  involve 
communications  with,  and  mobilization 
of,  the  union's  membership  concerning 
issues  of  interest  to  the  membership. 
Lobbying,  as  distinct  from  membership 
mobilization,  it  argued,  thus  is  likely  to 
consume  a  relatively  small  amount  of 
union  resources.  The  AFL-CIO  added 
that  the  Department's  proposal  to 
require  the  separate  reporting  of 
"political  activity"  and  "lobbying"  is 
exacerbated  by  the  requirement  that 
time  estimates  be  recorued  in  10% 
increments.  It  assorted  that  many  unions 
have  programs  that  are  at  least  as 
important  to  their  members,  and  often 
consume  more  resources,  than  either 
"political  activity"  or  "lobbying."  Some 
labor  organizations  noted  that  the 
Department's  current  reporting  rules  do 
not  require  that  payments  by  a  political 
action  committee  be  reported  if  such 
information  already  is  reported  to 
federal,  state,  or  local  government 
agencies.  The  proposal,  it  argued,  layers 
another  burden  on  the  local  unions. 
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adding  unnecessarv'  administrative  time 
and  cost 

Several  commenters  supported  the 
itemization  of  political  disbursements 
bv  unions  without  distinguishing 
between  electoral  politics  and  lobbying, 
the  distinc;tion  (.rafted  bv  thr 
Department's  proposal.  No  commenters 
expressed  anv  opposition  to  combining 
the  categories.  A  labor  policy  group 
supported  the  Department's  expansive 
definition  for  political  activities, 
recognizing  that  under  the  definition 
unions   "would  be  required  to  report  anv 
and  all  expenditures  that  are  made  for 
anv  tvpe  of  politic  al  activitv.  includmi; 
political  activitv  directed  at  a  union  s 
own  membership   "  It  asserted  that 
union  members  (ieser\'e  to  know  the 
nature  and  extent  of  political  activities, 
lauding  the  Departments  efforts  at 
transparencv  The  same  commenter  also 
supported  the  Departmerit's  proposal 
with  regard  to  th^'  reporting  of  lobbying 
expenses.  In  this  connection,  it  asserted 
that  a  labor  organization,  as  a  practical 
matter,  t  an  avoid  reporting  its  lobbving 
and  political  expenses  to  the  IRS   The 
c:ommenter  supported  the  [departments 
effort  to  require  unions  to  follow  the 
same  reporting  requirements  as 
generallv  applicable  to  tax  exemf)t 
organizatiims  (but  not  unumsj  undfT  the 
IRS  rules.  It  suggested,  however,  that  the 
Department  clarifv  the  meaning  of 

iobbving"  so  that  it  includes  "any 
attempt  to  influence  the  general  public, 
or  segments  thereof,  with  respect  to 
public  policv  and  legislative  matters." 
Another  policy  group,  while  supportive 
overall  of  the  proposal,  asserted  that  the 
Department's  proposed  categories  need 
to  be  nKxiified  to  expressly  include 

■grassroots  lobbying"  and  "issue 
advocacy"  bv  uni(m^ 

The  comments  support  the 
Department's  view,  embodied  in  its 
proposal,  that  the  itemization  and 
aggregation  of  disbursements 
undertaken  by  unions  in  the  political 
arena  will  provide  information  that  is 
useful  to  union  members  and  allow 
them  to  better  understand  the  amount 
and  purpose  of  their  unions  activities 
in  this  area.  This  information  will 
supplem^'nt  the  limited  information 
now  available  to  members  under  otht-r 
statutorv  programs.  See.  e.g..  Federal 
Election  ("ampaign  Act  (FECA).  2  U.S.C. 
4,31;  Lobbving  Disclosure  Act  of  1995.  2 
use.  1601.  IRS  Form  990  White  there 
are  similarities  between  the  information 
required  under  these  other  reporting 
regimes  and  the  LMRD.A.  Form  LM-2  is 
designed  for  the  special  purpose  of 
providing  meaningful  information  to 
union  members  who  are  not  necessarily 
informed  regarding  th^  \arious 
exceptions  and  interpretations 


applicable  to  these  other  regimes.  The 
Department  has  devised  a  definition, 
reflected  in  the  examples  set  forth  in  the 
instruc  tions  to  Form  L.M-2,  expressly 
designed  to  provide  a  reasonable 
amount  of  usable  information  to  union 
members. 

The  u'vised  Form  LM-2  is  intended  to 
require  unions  to  report  many  of  the 
disbursements  that  would  not  otherwise 
be  reported   Labor  unions,  unlike  most 
tax  exempt  organizations  under  26 
U.S.C.  501(c:l.  are  not  recjuired  to  report 
lobbving  expenses  to  the  IRS.  See 
Instructions  for  Form  990  (for  line  H5); 
ludith  F   Kind.ill  and  John  Francis 
Reillv.  Lihhvino  Issues  ,-i:<6  (IRS 
public  ation  available  at  IRS  Web  site). 
see  also  Rev   Proc.  95-3,5  (Aug.  7,  1995); 
Rev.  Proc.  98-19  (Feb.  2,  199H)    In 
contrast,  labor  organizations  must 
include  in  Schedule  16  (Political 
.Activities  and  Lobbving) 
"disbursements  for  politic  al 
comimiau  atioiis  with  members  (or 
agency  fee  paving  non-members)  and 
their  families,  registration,  get-out-the- 
\ ote  and  voter  education  campaigns, 
and  the  expenses  of  establishing, 
administering  and  soliciting 
contributions  to  union  segregated 
political  funds  (or  PAUs)  and  other 
political  disburscMnents."  Under  the 
revised  Form  LM-2.  labor  organizations 
also  are  required  to  report 
disbursements  supporting  their  dealings 
with  the  exec  utive  and  legislative 
branches  of  the  Fedc^ral.  State,  and  local 
governments  and  with  incit>pendent 
agencies  and  staffs,  inc  hiding 
disbursements  for  ad\ ocatmg  or 
opposing  legislation  (including 
litigation  challenging  suc:h  Ic^gislation), 
and  ad\'oc:ating  or  opposing  regulations 
(including  litigation  challenging  such 
regulations).  Thus,  the  Form  LM-2  will 
gather  information  not  otherwise 
reported,  and  further,  the  activities  that 
must  be  reported  in  the  I'orm  LM-2  are 
much  broader  than  those  included  in 
the  IRS  definition  and  easier  to  applv 
than  the  more  nuanced  IRS  applic  ation 
(as  evidenc:ed  b\  the  three  pages  of 
instriK;tions  the  IKS  devotes  to  reporting 
membership  dues  and  lobbying 
expenses).  Labor  organizations  also  will 
be  required  to  report  disbursements  cm 
the  Form  LM-2  that  would  not  be 
reported  to  tlie  FKCi  because  they  are 
direi  ted  miK  .tt  the  union's  employees 
and  mt'iiilxTs  and  their  families.  Vit^wed 
from  this  perspective,  the  Form  LM-2 
does  not  duplicate  any  reports  filed  by 
unions  with  thf  IRS  or  tht^  FEC. 

The  Dt"[),irtmt'nt  believes  that  the 
unions'  i  ninnn'iits  understate  the 
overall  aiiiotint  ot  disbursements  and 
officer  and  finplnxfe  time  that  will  be 
reported  as  lohln  ing  or  ()olitic:al 


activity.  In  part,  this  may  be  based  on 
the  unions'  misapprehension  of  the 
proposal.  As  discussed  above,  the 
Department's  proposed  schedule  is 
more  comprehensive  than  the  FEC  and 
IRS  requirements  that  limit  the  activities 
that  must  be  reported.  For  example, 
under  the  Department's  proposed  and 
final  rules,  unions  are  required  to  report 
funds  that  they  use  in  setting  up  a  PAC 
and  raising  funds  for  it.  as  well  as 
lobbving  activities  normally  associated 
with   "governmental  relations"  and 

"member  communications."  Further, 
the  Department's  decision  to  combine 
the  two  Schedules  will  increase  the 
likelihood  that  the  Schedule  will  be 
used  to  report  a  sufficient  amount  of 
information  to  prove  useful  to  union 
members. 

As  discussed,  the  revised  Form  LM- 
2  will  provide  union  members  with  a 
better  understanding  of  their  union's 
political  activities,  providing  them  a 
measure  of  the  union's  financial  and 
human  resources  dedicated  to  these 
activities.  L'pon  consideration  of  the 
comments,  however,  the  Department  is 
persuaded  that  there  is  merit  to  the 
sugt^estion  that  the  two  schedules 
should  be  combined  into  a  single 
schedule.  Distinguishing  between 
"political  activities."  in  the  election- 
specific  sense  of  that  term,  and 

"lobbving"  is  not  always  easy.  And.  for 
most  union  members,  the  distinction  is 
likely  to  be  much  less  important  than 
being  assured  that  they  can  ascertain  the 
purpose  and  amount  of  their  union's 
resourc:e  disbursements  in  the  political 
arena.  In  the  Department's  view,  this 
new  schedule  will  provide  meaningful 
information  to  union  members  without 
requiring  unions  to  submit  separate 
schedules  for  this  purpose.  Thus,  the 
Department  has  decided  to  include  a 
single  schedule  (16)  for  political 
activities  and  lobbying  in  the  revised 
Form  LM-2. 

5.  Schedule  20  (Benefits) 

This  category,  which  tracks  a  category 
in  the  current  Form  LM-2,  captures 
information  relating  to  all  direct  and 
indirec:t  benefit  payments  made  by  the 
union,  including,  for  example, 
disbursements  relating  to  life  insurance, 
health  insurance,  and  pensions.  Direct 
payments  are  made  from  the  union's 
funds  directly  to  its  officers,  employees, 
members,  and  their  beneficiaries. 
Indirec:t  disbursements  include,  for 
example,  a  union's  payment  of  the 
premium  on  group  life  insurance  to  a 
separate  and  independent  entity  such  as 
a  trust  or  insurance  company.  The 
Department  proposed  that  labor 
organizations  would  be  required  to 
separately  identify  all   "major" 
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disbursements  during  the  reporting 
period  in  this  category. 

The  Department  received  only  a  few 
comments  specific  to  this  category.  The 
AFL-CIO  opposed  the  collection  of 
benefits  to  employees  and  members  in 
a  single  category.  In  its  view,  "employee 
benefits"  is  a  "natural  expense 
classification,"  and  the  inclusion  of 
"member  benefits"  cannot  be  justified 
on  the  grounds  that  the  schedule  has 
been  amended  to  convey  more 
information  about  union  program 
activities  or  supporting  services.  One 
labor  policy  group  recommended  that 
"benefits"  should  be  removed  as  a 
category'  and,  instead,  reported  as  "other 
disbursements."  The  same  group  stated 
that  unions  should  have  to  specifically 
identify'  other  disbursements  in  order  to 
minimize  embezzlement.  Several 
comments  related  to  the  issue  of 
itemization,  however,  noted  that  a 
requirement  to  disclose  specific 
information  about  benefit  payments 
could  result  in  unwarranted  invasions 
of  the  privacy  of  individuals. 

In  light  of  the  comments  received,  the 
Department  is  persuaded  that  the 
privacy  of  individual  benefit  recipients, 
including  those  receiving  payments  for 
medical  procedures,  insurance  or 
pension  claims,  or  burial  benefits, 
should  be  protected.  Accordingly,  the 
Department  has  decided  to  retain  the 
current  schedule  for  reporting  these 
types  of  disbursements,  rather  than 
using  an  itemized  schedule,  and  all 
payments  to  individuals  for  such 
purposes  should  be  reported  only  on 
this  schedule.  A  reporting  labor 
organization,  thus,  will  be  required  to 
report  an  aggregate  amount  of  any  direct 
benefit  disbursements,  which  are  those 
made  to  officers,  employees,  members, 
and  their  beneficiaries  from  the  union's 
funds,  and  need  only  identif}'  the 
recipients  of  such  disbursements  by  a 
general  description,  for  example,  "union 
members."  Indirect  disbursements — 
those  made  to  a  separate  and 
independent  entity,  such  as  an 
insurance  company  that  pays  benefits  to 
ccjvered  individuals — will  also  be 
reported  in  the  aggregate  and  the  entity 
to  which  the  payment  is  made  will  be 
identified  by  a  general  descriptive  term. 
These  changes  also  address  the 
comments  made  by  labor  organizations 
concerning  the  reporting  burden. 

The  Department  is  not  persuaded, 
however,  that  this  schedule  should  be 
modified  in  any  other  respect.  As 
discussed  in  Section  11(D)  and  Section 
ni{C)(I).  accounting  principles  do  not 
restrict  a  regulatory  agency  from 
combining  "natural  expense"  and 
program  functions  in  a  report. 
Moreover,  a  union's  aggregated 


disbursement  of  benefits  provides 
information  that  may  be  of  interest  to 
members  as  a  measure  of  the  ujiion's 
"fixed  expenses,"  allowing  them  to 
evaluate  the  cost-benefit  of  the  policies 
providing  for  the  benefit  payments. 

6.  Schedules  19  (Union  Administration) 
and  18  (General  Overhead) 

The  Department  proposed  a  Schedule 
for  general  overhead,  which  would 
include  disbursements  for  overhead  that 
do  not  support  a  specific  function,  such 
as  support  personnel  at  the  union's 
headquarters,  and  that,  therefore,  cannot 
be  reasonably  allocated  to  the  other 
disbursement  schedules.  Several  labor 
organizations  noted  that  the  categories 
proposed  by  the  Department  would 
force  a  large  portion  of  the  union's 
important  and  recurring  activities  into 
overhead  or  other  expenses.  The  SEIU 
estimates  that  this  latter  category  will 
contain  90%  of  all  its  disbursements. 
Several  labor  organizations  expressed 
the  fear  that  reporting  disbursements  in 
the  manner  proposed  by  the  Department 
will  provide  misleading  information 
that  will  be  used  by  those  antagonistic 
to  unions  to  suggest  that  the  union  is 
diverting  its  funds  to  interests 
unconnected  with  the  union's  core 
representational  function.  Several  labor 
organizations  sought  clarification 
concerning  particular  activities.  In  the 
AFL-CIO's  view,  for  example,  the 
Department  seems  to  indicate  that 
certain  governance  expenses,  like 
meetings  and  conventions,  are  to  be 
reported  as  "general  overhead 
expenses."  even  though  accounting 
principles  counsel  in  favor  of  including 
such  expenses  as  "general  management 
expenses."  In  this  regard,  the  AFL-CIO 
states  that  under  Beck  standards  union 
governance  activities  are  treated  as 
entirely  chargeable  whereas  those  same 
standards  provide  that  union  overhead 
costs  generally  should  be  allocated 
between  chargeable  and  non-chargeable 
categories.  Several  commenters 
expressed  the  view  that  the  categories 
prescribed  by  the  Department's  proposal 
fail  to  account  for  many  basic,  recurring 
union  activities. 

In  response  to  these  comments  about 
the  large  number  of  disbursements 
relating  to  union  administration,  the 
Department  has  added  a  new  Schedule 
19  (Union  Administration)  to  capture 
this  information.  In  this  schedule,  labor 
organizations  will  report  disbursements 
relating  to  the  nomination  and  election 
of  union  officers,  the  union's  regular 
membership  meetings,  intermediate, 
national,  and  international  meetings, 
union  disciplinary  proceedings,  the 
administration  of  trusteeships,  and  the 
administration  of  apprenticeship  and 


member  education  programs  (other  than 
political  education,  as  discussed  above). 
By  adding  this  category,  labor 
organizations  will  be  able  to  accurately 
characterize  the  disbursements  made  for 
the  manv  activities  they  undertake 
because  of  the  requirements  of  the 
LMRDA  or  other  activities  associated 
with  union  administration. 

With  the  creation  of  this  new 
category',  there  no  longer  is  a  need  for 
a  category  designated  simply  as  'Other 
Disbursements,"  and  the  Department 
will  eliminate  this  category  from  the 
Form  LM-2.  The  "General  Overhead" 
category  will  be  retained.  This  schedule 
includes  disbursements  that  do  not 
support  a  specific  function — for 
example,  disbursements  to  support 
personnel,  such  as  maintenance  and 
security  staff  at  the  union's 
headquarters — and  that,  therefore, 
cannot  be  reasonably  allocated  to  the 
other  disbursement  schedules. 
Wherever  possible,  however,  the  salary 
paid  to  support  staff  and  other 
disbursements  for  overhead  that  the 
union  tracks  in  relation  to  specific 
programs  or  functions  should  be 
allocated  to  the  relevant  category.  For 
example,  if  a  union  has  an  organizing 
department  and  a  political  affairs 
department  and  currently  apportions 
telephone  and  utilities  payments  to  both 
functional  schedules,  those  '  ' 

disbursements  should  be  allocated  to 
the  corresponding  schedule.  Similarly, 
the  salary  paid  to  other  support  staff 
should  be  allocated  at  the  same  ratio  as 
the  program  staff  they  support.  For 
example,  if  the  union's  secretary- 
treasurer  employs  a  staff  of  ten 
employees  and  the  secretary-treasurer 
reports  60%  of  his  time  on  activities 
relating  to  union  administration.  10% 
on  political  or  lobbying  activities,  and 
20%  on  representational  acti\'ilies,  the 
staff  salaries  should  be  allocated  to  the 
corresponding  schedules  using  these 
percentages  rather  than  reporting  the 
salaries  as  "general  overhead."  If  the 
labor  organization  does  not  currently 
apportion  disbursements  for  utilities  or 
similar  expenses  according  to  program 
or  function,  it  will  not  be  required  to  do 
so  on  the  Form  LM-2.  but  may  choose 
to  do  so  to  provide  greater  clarity  for  its 
members.  In  any  event,  the  labor 
organization  should  accurately  describe 
the  purpose  of  the  disbursement, 
whether  it  is  reported  in  a  specific 
functional  category  or  as  "General 
Overhead.  " 

7.  Schedule  17  (Contributions.  Gifts  and 
Grants) 

The  existing  Form  LM-2  requires 
reports  of  all  disbursements  for 
contributions,  gifts  and  grants  during 
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the  rp^Hirtint;  vear  Tht>  \PRM  proposed 
that  labor  organizations  be  re(|iiirf>d  tci 
separatf'lv  idpntifv  any  'maior"  receipts 
(luring  the  reportuig  period   Although 
the  Department  prnposed  no  f  hanges  to 
this  categorw  a  few  (  nmnu'nts  spe(  ific 
to  this  category  were  re(  i'i\e(i  The 
AFL-dO  asserted  that  the  Department 
was  mistaken  in  establishing  a  separate 
(:ategor\  for  ■cdYitributions,  gifts  and 
grants  '   It  noted  that  suf  h  funds,  as 
recognized  bv  the  Department  itself  in 
its  proposal,  should  be  reported  in  any 
spec  ific  ser\'ices  categor\'  to  which  they 
relate  (not  as  part  of  the  resi(iual 
s(  hedulel  The  AFL-CICl  asserted  that 
this  recognition  bv  the  Department 
evinces  that  the  sc  hedule  does  not 
constitute  a  separate  major  program 
sen.  ice  The  AFL-tiKJ  alsn  submitted  a 
report  prepared  by  Dr  Ruth  Ruttenberg 
as  an  attac  hment  to  its  comments, 
which  argued,  based  on  a  survey  of  65 
national  and  international  AFL-CIO 
affiliates,  that  onlv  60*..  of  all  reporting 
national  and  international  unions 
rapture  the  required  data  and  of  these 
unions  "less  than  18%  of  reporting 
unions  are  currently  able  to  report 
( (intributions  to  an  entity  aggregating  to 
S-'.OOU  or  more  and  then  allocate  the 
disbursements  by  prescribed  functional 
category   ' 

These  particular  comments  appear  to 
reflect  a  misunderstanding  about  whit 
unions  nnw  are  re(]uired  to  report  under 
the  current  Form  L.M-J.  First,  unions 
are  currently  required  to  report 
information  about  disbursements  for 
"contributions,  gifts  and  grants."  thus 
calling  into  question  the  validity  of  the 
statement  that  onl\  appro.ximately  40% 
of  unions  capture  data  related  to  this 
(:ategor\    Se(  mid.  thf  PMpnrted  inability 
of  a  few  unit  Ills  ti.  rt'purt  i  i  mtribiitions 
at  the  lowest  prnpused  thrfshdld  level 
and  then  "allocate  the  disbursement  by 
prescribed  functional  ciategorv"  suggests 
that  the  Ruttenberg  report  c;(mfuses  this 
aspect  of  the  Department's  current 
proposal  with  the  Department's  1992 
reporting  rule  While  that  rule  contaiiu'd 
such  a  requireiuent.  the  Department  s 
current  proposal  requires  only  that 
contributirms.  gifts  and  grants  be 
reported  in  Schedule  17.  without  an\ 
further  allocation  to  any  additional 
"functional"  categories.  Other  aspects  of 
the  AFL-C;!()'s  Ruttenberg  report  are 
discussed  below. 

.Some  commenters  who  supported  the 
proposal  suggested  some  modifications. 
One  polic\'  group  recornmeniied  that 
"contributions,  gifts,  and  grants"  sh(juld 
be  removed  as  a  category  and,  instead, 
should  be  reported  as  "other 
disbursements"  and  that  unions  should 
ha\'e  to  specificalh-  identif\  iithi.'r 


disbursements  in  order  to  minimize 

embezzlement 

in  the  Department's  view,  it  is 
appriipri.ite  to  keep  this  schedule.  As 
niited  HI  the  Dejiartment's  proposal, 
su(  h  hinds  should  be  reported  in  the 
iitlier  functional  <  ategories  as 
apprnpnate  (and,  where  in  excess  of  the 
S5.UUI)  threshiild,  itemized  as  a 
contribution,  gift,  or  grant).  Nonetheless, 
there  will  be  some  disbursements  that 
cannot  be  easil\-  rillni  ated  to  ano'her 
functiimal  category.  Bv  keeping  this 
category,  union  members  will  be  able  to 
more  easily  identify  such 
disbursements    If  the  rejiorted 
aggregated  .tmount  warrants  further 
inquiry,  members  may  request  further 
information  friim  the  iiiiinn  tci 
determine  whether  such  vdluntarv 
payments  ( (inform  to  the  union's 
internal  rules  and  to  evaluate  whether 
they  were  made  for  legitimate  and 
worthy  purposes. 

8.  job  Targeting 

The  Department  received  a  fev/ 
comments  requesting  that  the 

Department  est.ililish  d\\  (explicit 
requirement  th.it  unions  report 
p.irtK  iilar  details  for  ( crtain  "job- 
t.irgeting  funds"  (and  funds  ser\'ing  the 
same  purpose,  liiit  labeled  as  "industry 
advaiK  ement.  "  or  "market  recovery  " 
funds)  ( )ne  commenter  asserted  that 
these  funds  have  become  widespread  in 
the  construction  industry  and  that 
express  reporting  requirements  are 
essential  to  correct  widespread 
violations  of  the  Da\is-Bacon  A(  t   The 
commt^nter  asserted  that  the  Labor 
Dtipartment,  the  NI.RH.  and  two  courts 
ofappe.il  (DC  .ind  Ninth  (arcuits) 
recognize  th.it  ii.h  targeting  programs  are 
antithetual  to  the  purpiises  of  the  Davis- 
Bacon  Act  because  they  rt.'present  an 
unlawful  payment  from  the  workers" 
wages  to  the  contractors  performing 
Davis-Bacon  jobs  and  tend  to  distort 
local  prevailing  wages  Thf>  commenter 
argued  that  the  Department  has  allowed 
this  pr<ii  ti(  e  tM  (  iintinue  unchecked.  As 
,1  result   ,11  1  iirdni>_;  tn  tlie  ( ommenter. 
iiiiilinn>  (it  d(  illars  .ire  biung 
misapprnpn.it'il  by  unions  from  their 
members   Da\is-Bacon  wages,  through 
the  devu  I'  (if  compulsory  dut's  {as  well 
as  payroll  deductions),  and  returned  to 
the  benefit  of  employers  via  jfib 
targeting  funds. 

The  commenter  recommended  that 
the  Department  require  unions  to  report: 
the  employers  receiving  the  job  targeting 
funds;  the  aiudunts  paid  to  each 
einplo\er:  the  project(s)  for  which  the 
employer  received  the  funds;  and  the 
source  of  the  fnnds.  As  an  alternative, 
the  commenter  suggested  that  such 
accounting  c  tnild  be  avoided  if  a  union 


certifies  under  penalty  of  perjury  that  no 
funds  used  in  a  job  targeting  program 
have  been  derived  from  wages  paid  to 
employees  on  Davis-Bacon  covered 
projects.  The  commenter  also  asserted 
that  similar  modifications  should  be 
made  to  the  Department's  T-1 
proposals. 

Tne  Department  has  determined  that 
it  would  be  inappropriate  in  this 
rulemaking  to  require  reporting 
requirt^ments  specific  to  job  targeting 
funds.  In  the  Department's  view, 
receipts  and  disbursement  of  job 
targeting  funds  that  exceed  the 
itemization  threshold  will  be  disclosed 
as  a  result  of  the  general  reforms 
implemented  by  this  rule.  Additionally, 
the  Department  notes  that  the  NPRM 
made  no  reference  to  the  possibility  of 
creating  reporting  requirements  specific 
to  job  targeting  funds.  The  unions  and 
the  organizations  that  engage  in  job 
targeting  initiatives  have  an  obvious 
interest  in  whether  specific  reporting 
requirements  should  apply.  They 
should  be  provided  a  full  opportunity  to 
address  this  issue  before  the  Department 
promulgates  a  rule  specific  to  the 
concern  identified  by  the  commenter.  If, 
however,  a  labor  organization  has  an 
interest  in.  and  contributes  S10,000  or 
more  to,  an  entity  that  meets  the 
definition  of  a  trust  and  that  entity 
makes  targeted  disbursements  for  the 
purpose  of  increasing  employment 
opportunities  for  its  members,  the  labor 
organization  must  file  a  Form  T-1  if  the 
entity  has  S250.000  or  more  in  annual 
receipts. 

D.  Schedules  1  and  8 — Accounts 
Receivable  and  Payable  Aging 
Schedules 

The  Department  proposed  the 
creation  of  new  aging  schedules  for 
accounts  receivable  and  accounts 
payable  that  would  require  labor 
organizations  to  report:  (1)  Individual 
accounts  that  are  valued  at  51,000  or 
more  and  that  are  more  than  90  days 
past  due  at  the  end  of  the  reporting 
period  or  wen;  liquidated,  reduced  or 
written  off  during  the  reporting  period; 
and  (2)  the  total  aggregated  value  of  all 
other  accounts  (that  is,  those  that  are 
less  than  51,000)  that  are  more  than  90 
days  past  due  at  the  end  of  the  reporting 
period  or  were  liquidated,  reduced  or 
written  off  during  the  reporting  period. 

A  number  of  comments  criticized  as 
too  low  the  Si  ,000  threshold  for 
itemizing  individual  accounts  payable 
and  receivable  that  are  more  than  90 
days  past  due  at  the  end  of  the  reporting 
period.  Some  unions  with  substantial 
receipts  asserted  that  the  Department 
was  mistaken  in  stating  that  "(tjhe 
threshold  of  Si. 000  eliminates  the 
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burden  of  individually  reporting  routine 
collections  of  dues  and  other  fees,"  67 
FR  79285.  The  unions  stated  that  luiion 
dues  would  routinely  be  reported  on  the 
accounts  receivable  aging  schedule 
under  the  $1,000  threshold.  Some 
unions  stated  that  for  unions  with 
substantial  dues  it  is  not  that  unusual 
for  union  members  to  fall  more  than 
$1,000  behind  in  dues  payments. 
Unions  stated  that  the  itemization  of 
$1,000  accoimts  would  be  uinduly 
burdensome  (resulting  in  thousands  of 
small  entries),  would  invade  the  privacy 
rights  of  union  members,  and  would  be 
of  little  informational  value.  One 
organization  commented  that  in  the 
context  of  Schedule  5  (individual 
marketable  securities),  the  notice  of 
proposed  rulemaking  stated,  "$1,000 
can  now  be  considered  a  de  minimis 
amount."  67  FR  79285.  This 
organization  suggested  that  the 
Department  set  the  thresholds  for 
Accounts  Receivable  Aging  Schedule 
(Schedule  1),  Accounts  Payable  Aging 
Schedule  (Schedule  8),  and  hivestments 
Other  Than  U.S.  Treasury  Securities 
(Schedule  5)  at  $5,000  in  order  to  be 
consistent.  Several  other  unions 
advocated  raising  the  accounts  payable 
and  receivable  threshold  to  at  least 
$5,000.  One  conunenter  proposed  a  new 
threshold  of  $10,000.  On  the  other  side, 
one  organization  asserted  that  the 
$1,000  threshold  was  too  high  and 
should  be  lowered  to  require  disclosure 
of  smaller  accounts.  One  organization 
stated  $1,000  was  the  correct  level,  and 
one  union  stated  that  the  requested 
information  would  not  be  a  burden  at 
the  $1,000  level.  Finally,  a  few  unions 
recommended  eliminating  the  dollar 
amount  altogether  and  replacing  it  with 
an  alternative  threshold, £uch  as,  for 
example,  10%  of  the  union's  aggregate 
receipts.  These  conunenters  noted  that 
such  an  approach  is  consistent  with  the 
Department's  regulation  of  employee 
benefit  plans  investments. 

In  response  to  these  comments,  the 
Department  has  decided  to  raise  the 
threshold  for  itemization  in  Form  LM- 
2  Schedules  1  and  8  to  $5,000.  This 
dollar  threshold  is  consistent  with  the 
weight  of  the  comments  and 
corresponds  with  the  itemization 
threshold  developed  for  other  disclosure 
requirements  under  Form  LM-2 
including:  (1)  Investments  Other  Than 
U.S.  Treasury  Securities  (Schedule  5); 
and  (2)  Itemization  of  Receipts  and 
Disbursements  (Schedules  14-21).  In 
the  Department's  view,  the  higher 
threshold  will  significantly  reduce  the 
burden  identified  by  some  unions  of 
having  to  itemize  accounts,  such  as 
individual  union  dues  receivable,  which 


in  their  view  are  relatively  insignificant 
in  light  of  the  very  substantial  finances 
of  some  unions.  By  setting  the  threshold 
at  $5,000,  the  interests  of  union 
members  will  still  be  adequately  served 
by  ensuring  the  disclosure  of  significant 
union  accounts  that  have  not  been  paid 
or  collected  in  a  timely  manner. 

Several  unions  also  oroadly  criticized 
the  itemization  requirement,  disputing 
that  itemization  would  benefit  anyone. 
These  conunenters  stated  that  reporting 
aggregate  numbers  for  accounts  payable 
and  receivable  would  be  far  less 
burdensome  to  unions  without  diluting 
the  value  of  the  information  to 
members.  The  commenters  explained 
that  accounts  more  than  90  days  past 
due  are  relevant,  if  at  all,  only  as  they 
relate  to  an  individual  union's  overall 
cash  flow.  Several  organizations  stated 
that  there  is  no  analogous  requirement 
of  itemization  placed  on  public 
companies,  as  the  SEC  requires  only 
aggregate  reporting.  Itemized  accounting 
is  also  inconsistent  with  GAAP,  these 
commenters  argued.  Finally,  a  number 
of  unions  proposed  an  alternative  that 
unions  disclose  only  those  accounts 
payable  or  receivable  that  are  liquidated 
or  written  off  at  the  end  of  the  reporting 
period. 

In  the  Department's  view,  itemized 
disclosure  is  important  because  it 
provides  a  vital  early  warning  signal  of 
financial  distress.  In  setting  the 
reporting  threshold  at  90  days,  the 
Department  took  into  account  the 
typical  payment  cycle  of  30  days  for 
most  accounts  and  determined  that  an 
account  unpaid  after  three  payment 
intervals  warrants  "flagging"  as  a  matter 
of  good  business  practice.  Union 
members  similarly  will  benefit  from  this 
information  as  a  gauge  of  their  union's 
overall  fiscal  management  and  provide 
them  with  the  ability  to  identify 
particular  transactions  or  a  series  of 
transactions  that  may  merit  further 
review.  Although  there  is  no  general 
accounting  principle  that  holds  that  90 
days  is  a  significant  time  period,  it  is  a 
benchmark  often  used,  inasmuch  as  the 
normal  pay  cycle  for  accounts  is  closer 
to  30  days.  As  one  commenter  pointed 
out,  the  Washington  Teachers'  Union 
had  failed  to  timely  pay  many  of  its  bills 
in  the  years  leading  up  to  the  discover}' 
of  embezzlement  and  misappropriation 
of  funds  by  union  officials. 

As  the  commenter  noted,  early 
reporting  of  delinquent  accounts 
payable  might  have  prevented  the  fraud 
against  the  teachers'  union  before 
millions  of  dollars  were  diverted.  The 
Department's  own  investigations  in 
other  cases  reveal  situations  where  a 
union's  failure  to  pay  its  per  capita  taxes 
is  part  of  a  pattern  of  delinquency  on 


accounts  that  may  be  symptomatic  of 
embezzlement  by  union  officers  or 
employees.  Under  the  new  schedules, 
such  delinquencies  would  have  been 
reported  emd  such  disclosure  might 
have  deterred  the  fi-aud.  in  the  first 
instance. 

Itemization  of  delinquent  accounts  is 
also  preferable  to  either  aggregate 
reporting  or  sole  itemization  of 
liquidated  accounts  in  that  it  provides 
union  members  with  a  more  detailed 
picture  of  the  union's  finances, 
including  with  whom  the  union 
conducts  business  and  the  manner  in 
which  that  business  is  conducted.  The 
itemization  requirement  is  tailored  to  a 
union  member's  legitimate  interest  in 
knowing,  for  example,  whether  the 
union  continues  to  do  business  with  an 
entity  that  fails  to  pay  its  debts  or 
whether  the  union  continually  falls 
behind  in  payments  to  a  certain  vendor. 

Some  unions  complained  that  the 
ordinary  interaction  between  national 
and  international  unions  and  their 
locals  regarding  per  capita  tax  payments 
routinely  results  in  delayed  payment  of 
locals'  per  capita  taxes  until  more  than 
90  days  after  the  tax  is  technically  due. 
Reporting  these  payments  on  the 
accounts  receivable  schedule,  they 
argued,  would  be  burdensome  and 
uninformative.  The  Department  believes 
that  a  national  or  international  union 
may  set  the  specific  date  (and  manner 
of  collection)  of  these  per  capita  tax 
payments,  but  once  the  date  is  chosen, 
that  date  controls  when  the  per  capita 
payment  is  due.  If,  at  the  end  of  the 
reporting  period,  a  local  union  has 
failed  to  pay  $5,000  or  more  for  90  days 
or  more  past  the  specified  date — 
irrespective  of  the  customary  interaction 
between  union  and  local — that 
delinquent  account  must  be  disclosed 
on  the  Form  LM-2.  The  union  is  free  to 
provide  any  explanatory'  information 
concerning  the  delayed  payment  along 
with  these  per  capita  aged  accounts. 

Several  unions  also  criticized  the 
accounts  payable  and  receivable 
schedules  on  the  basis  that  these 
schedules  require  accrual-based 
accounting  and  many  unions  only  keep 
accounting  records  on  a  cash  basis. 
Many  union  accounting  systems,  other 
commenters  argued,  track  only  income 
and  expenses,  not  receipts  and 
disbursements.  Moreover,  one 
accounting  firm  commented  that  unions 
that  operate  on  a  cash  basis  system  will 
have  to  review  their  books  and  records 
to  tabulate  each  individual  account 
irrespective  of  the  precise  threshold  for 
itemized  reporting.  As  noted  above,  the 
LMRDA  itself  requires  some  accrual 
basis  accounting  information,  such  as 
assets  and  liabilities.  See  29  U.S.C. 
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4Jl(b)(1)-(.?).  Bec.du.se  the  current  Form 
LM-2  requires  this  infurmation.  the  new 
Form  LM-2  imposes  no  qualitative 
change  in  the  nature-of  union  finan(  lal 
disclosure,  even  if  the  specific 
schedules  for  accounts  payable  and 
receivable  are  new.  Moreover,  no  unions 
will  be  forced  to  manuallv  review 
previous  books  and  records  to  identifv' 
delinquent  a(  counts  because  the  new 
rule  onl\'  applies  to  fiscal  years 
beginning  januarv  1.  2004.  or  thereafter. 
p]\er\  uniiin  will  thus  have 
approximatelv  three  months  (at  least, 
and  as  manv  as  14  months  depending 
on  the  union's  fiscal  calendar)  from 
publication  of  the  rule  to  make  any 
necessary  adjustments  to  their  record 
keeping  practices  before  the  first  fiscal 
vear  for  which  such  information  must 
be  reported  even  begins 

One  union  asserted  that  the  Secretary 
lacks  authorit\  to  require  itemization  of 
accounts  payable  and  accounts 
receivable  and  that  the  Secretary  is  only 
authorized  under  section  201  fb)  of  the 
I.MRDA  to  require  disclosure  of 
categories  of  financial  information — not 
itemized  information.  A  number  of 
unions  similarh'  commented  that  the 
underlving  individual  financial  data 
composing  the  aggregate  categories  is 
already  available  to  union  members 
upon  a  showing  of  just  cause  under  29 
L'.S.C.  431(c).  The  Departments 
response  to  these  arguments  is  set  forth 
above. 

Several  commenters  raised  concerns 
about  individual  privacy  if  unions  were 
forced  to  itemize  accounts  payable  and 
receivable  over  Si. 000,  including 
concern  that,  for  e.xample,  union 
members  owing  dues  would  be 
ulentified  bv  name  on  the  Department 
website.  Commenters  requested 
therefore  that  the  Department  clarify 
that  all  union  dues — both  individual 
and  per  capita^are  exempt  from  the 
accounts  receivable  aging  schedule  as 
suggested  by  the  notice  of  proposed 
rulemaking.  The  Department  notes  the 
increased  threshold  of  .S5.000  should 
eliminate  nearly  all  concerns  about 
individual  union  dues  appearing  on  the 
accounts  receivable  schedule.  It  would 
be  unusual — and  likely  take  years — for  a 
union  member  to  become  more  than 
S.T.OOO  delinquent  on  union  dues.  If  a 
union  member  is  more  than  90  days 
delinquent  on  dues  in  excess  of  S5.00(l. 
that  fact  should  be  disclosed.  Per  capita 
tax  payments  do  not  implicate  privacy 
concerns  and.  as  discussed  above,  must 
be  disclosed  when  an  account  is  over  90 
days  past  due  and  exceeds  S5.000, 

Several  unions  contended  the 
accounts  payable  aging  schedule  will 
falter  on  its  stated  purposes  of  deterring 
financial  fraud  because,  irrespective  of 


what  the  schedule  looks  like,  union 
insiders  who  wish  to  embezzle  money 
or  to  defraud  the  union  will  willfully 
evade  Department  reporting 
requirements  Commenters  stated  that 
corrupt  officials  are  not  likely  to  record 
their  at  ti\  ities  on  disi  losure  forms.  The 
Department  acknowledges  this 
problem — one  that  is  a  recurring 
concern  in  <iny  reporting  or  disclosure 
system.  While  it  is  true  that  even  the 
most  thorough  disclosure  form  will  not 
be  entirely  effective  in  eradicating  fraud, 
the  new  requirements  significantly 
advance  the  (  ause  bv  m<iking  linantual 
fraud  more  difficult  to  hide  The  new 
financial  disclosure  forms  require 
greater  spe(  ificitN-  and  aci  ountahility  for 
union  funds  across  the  board,  including 
delinquent  accounts  payable  and 
receivable.  In  the  Department's  view, 
the  more  detailed  reporting  required  by 
the  revised  Form  I.M-2  will  allow  the 
Department  and  union  members  to  more 
closely  scrutinize  a  union's  finances  and 
more  easily  identify  "gaps"  cr  apparent 
inconsistencies  in  rejiorts.  The  greater 
the  risk  to  the  actual  or  would  be 
perpetrator  that  improper  conduct  will 
be  discovered,  the  less  likely  such 
conduct  will  occur  or  go  undetected 
The  revised  disclosure  forms  are  thus  a 
critical  part  of  the  oversight  by  the 
Department  and  union  members  over 
the  financial  operations  of  unions.  Both 
this  Department  and  the  Department  of 
luslice,  in  prosecuting  criminal  fraud. 
relv  heavily  on  union  members  to 
review  and  evaluate  thi'  financial 
disclosures  ot  their  unions  and  report 
any  suspected  activitx  for  investigation. 
as  may  be  appropriate. 

E.  Schedule  5 — Investments  Oth^r  Than 
U.S.  Treason'  Securities 

The  Department's  proposed  Schedule 
5  required  a  labor  organization  to  list: 
each  marketable  se(  urity  that  has  a  book 
value  of  more  than  ,$5,000  and 
constitutes  more  than  5"!.  of  the  total 
book  value  of  all  the  union's  marketable 
securities:  and  each  other  investment 
(e.g.,  mortgages  purchased  on  a  block 
basis  or  investments  in  a  trust)  that  has 
a  book  value  of  more  than  S5.000  and 
constitutes  more  than  5"\>  of  the  total 
book  value  of  all  the  union's  other 
investments.  The  current  Schedule  2  of 
the  Form  LM-2  requires  labor 
organizations  to  list  such  securities  and 
investments  if  they  have  a  book  value  of 
SI, 000  and  exceed  20%  of  the  total  book 
value  of  the  respective  securities  and 
investments  of  the  unif)n.  The 
Department  in\  ited  comments  regarding 
whether  the  two  thresholds  of  the 
proposal  are  appropriate. 

None  of  the  c:omments  indicated  that 
the  Department's  proposal  would 


constitute  a  significant  burden  on 
reporting  labor  organizations.  Rather, 
the  comments  expressed  various  views 
of  the  usefulness  of  the  information  that 
would  be  disclosed  under  the 
Department's  proposal  as  compared  to 
information  that  would  be  disclosed 
under  alternative  thresholds  suggested 
bv  the  comments. 

Two  local  labor  organizations  stated 
that  the  itemization  of  marketable 
securities  under  the  Department's 
proposal  would  pose  no  difficulty  for 
reporting  labor  organizations,  but 
asserted  that  the  schedule  would 
provide  no  information  that  would 
assist  union  members.  In  the  view  of 
these  locals,  the  existing  schedule  on 
the  current  Form  LM-2  was  adequate. 
One  commenter  stated  that  the 
information  required  to  be  reported 
under  the  Department's  proposal  would 
be  intrusive  without  providing  any 
useful  information. 

The  •A.FL-C'IO  expressed  the  view  that 
the  SI, 000  threshold  of  the  current  Form 
LM-2,  given  contemporary  financial 
reality,  could  be  considered  de  minimis. 
and  that  only  more  substantial 
investments  should  be  required  to  be 
itemized  under  the  Department's 
proposal.  The  AFL-CIO  also  suggested 
that  any  lower  threshold  might  exceed 
the  Department's  authority  because,  in 
the  AFL-CIO's  view,  the  Department  is 
constrained  to  require  unions  to  report 
only  information  material  to  the 
financial  condition  and  operations  of 
unions.  In  its  view,  most  transactions 
lower  than  Si, 000  would  not  be  material 
to  even  a  union  with  meager  rervenues. 

A  trade  association  supported  the 
Department's  proposal  to  raise  the 
threshold  for  reporting  individual 
securities  and  other  investments  to 
S5.000.  In  the  association's  view, 
investments  worth  only  Si, 000  should 
be  considered  de  minimis.  The 
association  further  suggested  that  the 
Department  should  also  set  a  S5,000 
threshold  for  individual  accounts  to  be 
reported  in  Schedule  1 — Accounts 
Receivable  Aging  Schedule  and 
proposed  Schedule  8 — Accounts 
Payable  Aging  Schedule,  two  new 
schedules  proposed  by  the  Department. 
A  labor  relations  foundation,  contrary  to 
the  Department's  proposal  to  raise  the 
threshold  dollar  amount  to  S5,000. 
argued  that  Si, 000  was  not  de  minimis 
and  that  a  higher  threshold  would  invite 
corruption. 

Two  intermediate  labor  organizations 
agreed  that  S5.000  was  appropriate  as  a 
dollar  threshold,  but  they  urged  the 
Department  to  raise  the  percentage 
threshold  from  5%  to  15%  of  the  total 
book  value  of  the  reporting  labor 
organization's  marketable  securities  and 
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other  investments.  Two  other  comments 
from  local  labor  organizations 
recommended  that  the  threshold  for 
requiring  itemization  of  individual 
investments  be  based  solely  on  a 
percentage  of  the  total  book  value  of  all 
of  the  union's  marketable  securities  or 
other  investments.  Finally,  the  comment 
of  a  firm  of  certified  public  accountants 
also  recommended  a  single  threshold 
but  suggested  that  the  threshold  be 
based  solely  on  the  book  value  of  the 
individual  security  or  other  investment. 
The  commenter  recommended  that  such 
a  threshold  be  set  at  a  book  value  of 
between  $25,000  and  $100,000. 

Upon  careful  consideration  of  the 
varying  views  on  reporting  investments, 
the  Department  has  concluded  that  the 
proposed  dual  thresholds  of  $5,000  and 
5%  are  appropriate  to  provide  union 
members  with  useful  information  about 
the  union's  investments  without 
unnecessarily  burdening  unions.  The 
Department  has  not  been  persuaded  that 
it  should  require  unions  to  report 
individual  union  investments  with  less 
than  a  book  value  of  $5,000.  The 
Department  believes  that  the  current 
threshold  of-$1.000  (on  Schedule  2  of 
the  current  Form  LM-2),  especially 
considered  in  light  of  the  asset  price 
increases  that  have  occurred  since  1962, 
when  the  reporting  threshold  was  set  at 
that  level,  would  require  a  union  to 
report  holdings  too  small  to  provide 
significant,  useful  information  to  union 
members.  This  would  be  true  whether 
such  holdings  represented  at  least  20% 
of  the  union's  total  investments  (in  each 
of  the  covered  investment  categories: 
"marketable  securities"  and  "other 
investments"),  the  requirement 
prescribed  by  the  current  From  LM-2, 
or  as  little  as  5%  of  the  union's  total 
investments,  as  proposed  by  the 
Department. 

Under  the  Department's  proposal,  a 
union  is  required  to  report  for  each  of 
the  two  investment  categories  its 
nineteen  largest  investments,  if  any, 
over  $5,000,  as  measured  by  the  book 
value  of  the  investments.  For  example, 
unions  with  total  marketable  securities 
valued  at  less  than  $20,000  would  only 
have  to  report  a  maximum  of  four 
holdings  in  each  category. 

The  Department  does  not  find 
persuasive  the  comments  that  argued 
that  the  Department's  proposals  were 
intrusive,  not  useful,  or  not  material.  As 
noted  above,  because  only  investments 
that  exceed  5%  of  the  union's  holdings 
are  reported  and  no  union  can  have 
more  than  19  such  investments  (5%  x 
20  =:  100%),  the  proposed  Schedule  5 
will  never  require  any  labor 
organization  to  disclose  to  members  of 
the  labor  organization  more  than  19  of 


the  largest  marketable  securities  and  1 9 
of  its  largest  other  investments.  By 
providing  this  information  to  union 
members,  they  will  be  able  to  make  their 
own  judgments  regarding  the  value  and 
appropriateness  of  the  union's  holdings 
and  thereby  the  soundness  of  that 
important  aspect  of  their  union's 
financial  operations  and  condition. 

The  Department  also  has  concluded 
that  neither  of  the  proposed  thresholds 
should  be  either  raised  or  deleted. 
Raising  the  threshold  percentage  for 
proposed  Schedule  5,  for  example,  from 
5%  to  15%  of  the  total  book  value  of  a 
labor  organization's  marketable 
securities  and  other  investments  would 
require  a  labor  organization  to  list  at 
most  six  marketable  securities  and  a 
maximum  of  six  other  investments 
(because  15%  x  7  =  105%).  rather  than 
a  maximum  of  nineteen  of  each  type. 
Reporting  these  few  investments  would 
portray  a  limited  picture  of  a  union's 
numerous  and  very  diverse  investments. 
The  5%  threshold  will  disclose  to  union 
members  a  fuller,  more  accurate  picture 
of  the  soundness  of  the  unions 
selection  of  investments  and  of  that 
important  aspect  of  the  overall  financial 
condition  and  operations  of  the  union 
without  imposing  a  significant  reporting 
burden  on  the  organization. 

Similarly,  raising  the  book  value 
threshold  of  individual  marketable 
securities  and  individual  other 
investments  to  amounts  from  S25.000  to 
$100,000  would  foreclose  disclosure  of 
all  but  the  ver>'  largest  union  holdings. 
Especially  among  labor  organizations 
that  file  the  Form  LM-2  or  other  Form 
LM-2  filers  without  extensi\'e 
investment  holdings,  thresholds  set  at 
book  values  of  $25,000  to  SIOO.OOO 
might  except  any  investment  from  being 
disclosed.  In  the  Department's  view, 
members  of  such  unions  would  have  a 
substantial  interest  in  examining,  and 
reaching  conclusions  regarding,  the 
value  and  appropriateness  of  the 
union's  limited  holdings  and  the 
implications  with  respect  to  the  general 
condition  and  operations  of  the 
organization. 

As  indicated  above,  two  commenters 
recommended  that  the  Department 
adopt  a  single  threshold  based  on  a 
percentage  of  the  total  book  value  of  the 
union's  investments  as  the  basis  for 
determining  when  a  union  must  report 
individual  investments  for  both 
marketable  securities  and  other 
investments.  The  Department  recognizes 
that  in  some  circumstances  the  use  of  a 
single  threshold  percentage,  such  as  the 
Department's  proposed  threshold  of  5% 
of  the  total  book  value  of  investments, 
would  not  change  the  number  or  mix  of 
marketable  securities  and  other 


investments  that  would  be  itemized 
under  the  Department's  dual  thresholds 
of  5%  and  $5,000.  The  Department 
believes  that  ordinarily  the  disclosure  of 
an  investment  equal  to  5%  of  a  labor 
organization's  total  holdings  would 
provide  useful  information  to  members 
regarding  the  soundness  and 
appropriateness  of  a  unions 
management  of  that  aspect  of  its 
financial  affairs. 

F.  Schedules  11  and  12 — Disbursements 
to  Officers  and  Employees 

The  Department  received  more  than 
150  comments  on  its  proposal  to  revise 
the  information  to  be  reported  by  unions 
about  disbursements  to  their  officers 
and  employees  and  to  require  unions  to 
report,  by  estimation  and  category,  how 
these  individuals  expend  their  working 
time  on  behalf  of  the  anion.  The 
Department  proposed  that  unions  would 
report  for  each  officer  and  certain 
employees  (all  those  paid  a  yearly  salary 
of  more  than  $10,000)  their  net  salaries 
and  the  amounts  of  withholdings  for 
each  individual,  along  with  the  amount 
of  taxes  paid  by  the  union  in  connection 
with  the  individual's  compensation. 
Under  the  current  report,  only  gross 
salaries  are  required  to  be  reported  for 
each  officer  and  employee. 
Withholdings  and  taxes  are  reported, 
but  only  on  an  aggregated  basis. 

The  Department  also  proposed  to 
require  unions  to  provide  an  estimate  of 
the  time  expended  by  their  officers  and 
employees  in  each  of  eight  functional 
categories  prescribed  generally  for 
union  receipts  and  disbursements.  The 
Department  proposed  that  unions  report 
each  individual's  work  time,  per 
category,  rounded  to  the  nearest  10%. 
The  proposed  categories  are  discussed 
in  greater  detail  at  Section  111(C)(1).  In 
1992.  the  Department  issued  a  final  rule, 
later  rescinded,  that  also  would  have 
required  unions  to  identif\',  on  an 
individual-by-individual  basis,  how 
their  officers  and  employees  expended 
their  work  time.  The  1992  rule  also 
required  unions  to  report 
disbursements,  including  officer  and 
employee  salaries,  in  various  categories. 
That  rule,  however,  required  unions  to 
report  the  actual  percentages  of  time 
expended  by  the  officers  and  employees 
in  each  of  the  categories. 

The  Department's  current  proposal 
also  invited  comments  on  whether 
unions  should  be  required  to  more 
exactly  calculate,  by  category,  how  the 
officers  and  employees  expended  their 
time.  The  Department  inquired  whether 
a  precise  accounting  of  their  time  would 
be  more  useful  to  union  members  than 
the  proposal  to  allow  estimates  that  are 
rounded  to  10%. 
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Several  commenters  supported  the 
Ut^partments  proposal.  One  commenter 
stated  that  an  estimate  nf  the  amount  of 
time  spent  tiv  union  employees  and 
officers  in  performing  their  \arious 
duties  will  provide  signifit:ant  new 
evidence  to  union  members  about  the 
priorities  of  their  union  leadershi[) 
Together  with  the  proposeii  reciuirement 
that  unions  report  receipts  and 
disbursements  by  functional  catej^orv,  a 
(  ommenteT  wrote,  these  requirement^ 
will  provide  information  that  will  be 
verv  helpful  to  emplo\ees  in  making 
decisions  about  whether  to  support  or 
jiuii  a  union   Another  (  ommenter 
asserted  that  the  estimates  would  enable 
union  members  to  understand  how  their 
leaders  are  spending  their  time  and  help 
ensure  that  uniim  leadership  is  acting  in 
the  interests  of  its  membership. 

A  trade  assot:iation  statfd  that  it 
stronulv  supports  the  Department's 
pro()osal.  aiiding.  howe\er.  that  unions 
stiould  he  required  to  identif\'  more 
specificailv  any  time  allegedly  spent  in 
the  categorv"  of  "other  disbiu'sements." 
One  local  union  stated  that  the 
estimation  requirement  strikes  the  right 
balance  between  the  need  for 
information  and  the  burden  imposed  on 
labor  organizations.  The  same  union, 
however,  stated  that  it  would  object  to 
an\  requirement  for  more  detailed  time 
keeping  than  proposed  by  the 
Department 

Another  commenter  asserted  that  the 
tune  reports  would  enable  agencv  fee 
pavers  to  quickly  ider^tify  the 
pertt'ntage  of  time  used  for  non- 
representational  matters  and.  therefore. 
determine  whether  their  agency  fees 
have  been  properly  calculated  In  this 
coramenter's  view,  the  proposed 
(  hangrs  would  reduce  the  burden  on 
unions  to  tiefend  suits  from  agency  fee 
pavers  attempting  to  determine  the 
proper  amount  of  their  agency  fees. 

One  labor  consultant  expressed  the 
view  that  implementation  of  the 
proposed  fun(  tional  time  reporting 
proposal  would  not  result  in  significant 
and  costlv  changes  to  most  unions' 
ac(  ounting  svstems.  He  stated  that  many 
unions  alreadv  have  their  officers  and 
employees  completing  activity  report 
forms  or  time  sheets  that  (  ategorize  their 
time  into  major  program  areas  and  that 
the  automated  accounting  systems  used 
bv  these  unions  can  be  modified  easily. 
if  necessarw  to  conform  to  the 
Department's  proposed  c:ategories.  He 
added  that  unions  that  do  not  utilize 
time  reporting  systems  could  adopt  the 
policies  and  procedures  followed  b\ 
unions  with  svstems  alreadv  in  place. 
The  same  commenter  asserted  that 
officers  should  be  required  to  report 
actual  time,  not  estimated  time. 


A  labor  polic  \  group  expressed  the 
view  that  the  timekeeping  requirement 
would  be  burdensome,  especially  for 
larger  unions,  it  nonetheless  supported 
the  Department's  proposal  bet.ause  the 
salaries  and  duties  of  a  uni(uis  (jfficers 
and  employees  are  an  important  part  of 
union  expenditures  and  reflect  the 
priorities  established  b\-  union 
leadership 

I'nions  generall\  opposed  the 
|uo[)os,il.  t\  picaily  for  the  same  reasons 
th'  \  "[i|,.i  tril  t"  the  Dejiartment's 
proposfd  recjuut'iueiit  that  they 
categorize  tiieir  receipts  ,ind 
disbursements  by  fun(  tional  category. 
See  discussion  at  Sec  tion  lli((;)(l].  One 
international  union  predicted  that  if  the 
contemplated  changes  are  adopted:  (1) 
Union  officers  would  be  prevtmted  from 
fulfilling  their  responsibilities;  (2) 
union.s  would  be  lor<:ed  to  hire 
employees  to  track  disbursements  and 
allocate  expenditures:  (3)  local  unions 
would  ha\t'  to  reconfigure  their 
accounting  svstems:  (4)  union  otticers 
and  emplovees  would  ha\t!  to  be  IraiiUHi 
on  how  to  translate  their  daily  activities 
to  fit  the  t:ategories:  (5)  unions  would 
become  the  target  of  inappropriate 
government  intervention:  and  (6)  union 
offic:ers  would  be  subjected  to  criminal 
pcmalties  for  inadvertent  discrepancies 
in  completing  the  form 

The  AFL-C!:iO  stated  that  there  is  no 
way  to  "exactly  calculate"  how  (jfficers 
and  emplovees  spend  their  time.  The 
AFI.-tilO  submitted  a  survey  that,  it 
contended,  demonstrates  that  any 
attempt  to  require  something  more  exact 
than  good  faith  estimations  would 
impose  significant  new  costs  on  unions. 
According  to  its  survey,  only  4"o  of  the 
unions  that  responded  now  have  the 
capabilitv  to  allocate  officer  and  staff 
time  bv  the  fuiK  tions  proposed  bv  the 
Department.  The  AF-'L-CIO  stated  that 
iinlv  l()"..-jn%  of  responding  unions 
stated  that  they  have  any  tvpe  of 
electronic;  svstems  to  keep  track  of 
officer  or  emplo\ee  time  l)v  category. 

The  AFL-(:i( )  noted  that  any 
requirement  th.it  unions  maintain 
contemporan<'ous  timekeeping  records 
would  gre.itlv  im  re<ise  the  burden  on 
the  union  without  an\  ( orresponding 
gain  in  the  value  of  the  information 
obtained  The  .\FI,-(n{)  also  contended 
that  the  [Department's  authoritv  does  not 
extend  to  [)res(  ribing  particular  types  of 
re(  >)rdkeeping.  Another  union 
c  omplained  that  the  recordkeeping 
re()uireiiient  would  limit  the  ser\'ices 
provided  bv  the  union   It  estimated  that 
even  if  recordkeeping  requires  onlv  20 
minutes  per  dav  to  pt'rform.  this 
tran.slates  into  the  loss  of  manv  hours 
that  could  be  devoted  to  delivering 
services  to  the  iini(ui's  members. 


One  commenter  expressed  the  view 
that  the  provision  for  repcjrting  in  10% 
increments  does  not  relieve  any  of  the 
administrative  burden  imposed  by  the 
Department's  timekeeping  proposal.  In 
its  view,  detailed  records  must  be  kept 
just  to  approximate  the  time  expended 
by  t?ach  officer  or  employee.  The 
commenter  stated  that  it  is  unfair  to 
require  union  officers  and  staff  to  keep 
time  records,  when,  in  its  view,  this 
obligation  is  not  required  of  top 
business  executives  or  government 
officials. 

One  commenter  stated  that  the 
Department's  proposed  schedules  fail  to 
refiect  the  wide  variety  of  tasks 
performed  bv  the  union  officers  in  order 
to  serve  their  members'  interests,  e.g.. 
attending  union  meetings,  preparing 
newsletters,  providing  union-sponsored 
health/safety  servic:es.  and  operating  job 
training  and  enhancement  programs. 
A(  cording  to  this  commenter.  the 
proposed  categories  are  misleading  in 
that  they  suggest  that  besides  colk^ctive 
bargaining,  union  officers  and 
t'mplovees  only  participate  in  political 
and  loiihving  activitic^s.  This  commenter 
suggested  that  all  of  the  other  activities 
vvduld  be  considered  as   "other" 
suggesting  that  the  individuals  spend 
the  majority  of  their  time  on  matters  less 
significant  to  members. 

The  AFL-CIO  contended  that  two  of 
the  i;ategories  proposed  by  this 
Department  ("benefits"'  and 
'Contributions,  gifts,  and  grants")  have 
no  employee  activity  associated  with 
them.  These  are  pure  expense 
cattigories.  and  the  only  employee 
activity  associated  with  them  will  be  the 
relatively  minor  activity  connected  to 
disbursement.  Thus,  in  the  AFL-C;iO's 
opinion,  it  is  highly  misleading  to 
include  these  as  two  of  the  eight 
eategories  in  which  officer  and  staff 
time  is  allocated.  In  its  view,  two  other 
categories  ("general  overhead"  and 
'other  ")  are  largely  residual  and  do  not 
relate  directly  to  any  major  union 
programs.  Bv  narrowing  the  choice  of 
program  categories  to  only  four 
categories — contract  negotiation  and 
administratifm.  organizing,  political  and 
lobbying— it  asserts  that  the  form  will 
inflate  the  amount  of  staff  time  reported 
as  "other." 

One  individual  commenter  asked  the 
Department  to  clarify  whether  an 
individual  should  record  all  the  time  he 
or  she  expends  on  union  business 
(typically  60  hours  or  more  per  week  in 
his  estimate).  This  commenter 
questioned  the  proper  reporting  of 
attendance  at  a  Labor  Day  parade  on  a 
legal  holiday  or  a  political  rally  that 
takes  place  during  regular  working 
hours.  Another  commenter  questioned 
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the  proper  reporting  of  time  spent  by  an 
officer  attending  a  funeral  for  an 
employer  representative  on  a  joint 
union-employer  committee. 

A  union  sought  clarification  whether 
a  union  can  report  all  the  hours  worked 
by  its  support  staff  (e.g..  receptionists, 
stenographers,  secretaries,  and  mail 
room  personnel)  under  a  single 
category,  or  is  required  to  provide  an 
estimate  for  each  individual  by  each  of 
the  functional  categories. 

The  AFL-CIO  contended  that  the 
proposed  rule  has  the  potential  for 
reporting  misleading  information.  In 
this  regard,  it  states  that  the  NPRM,  but 
not  the  proposed  instructions,  indicates 
"[t]he  time  allocated  among  the 
categories  for  each  officer  [or  employee) 
should  total  100%  of  that  [individual's] 
time."  This  possible  requirement, 
coupled  with  the  10%  increment  for 
estimates,  creates  the  risk  of  distorting 
how  the  individual  spends  his  or  her 
time.  The  AFL-CIO  posed  the  question 
of  how  a  union  should  report  an 
employee's  time  if  she  spends  85%  to 
90%  of  her  time  on  "contract 
negotiation  and  administration,"  5%  to 
7%  of  her  time  on  "political  activities," 
and  the  same  amount  of  her  time  on 
"lobbying."  A  union  expressed  concern 
about  the  liability  of  union  officials  who 
will  be  required  to  sign  the  union's 
report.  In  its  view,  it  is  unfair  to  impose 
this  obligation  upon  the  reporting 
officials,  given  what  it  considers  the 
subjective  nature  of  the  reporting  and 
the  official's  inability  to  verify  any 
estimates  provided  by  other  individuals. 

The  Department  believes  that 
requiring  unions  to  report  the  estimated 
amount  of  time  expended  by  their 
officers  and  employees  will  provide 
useful  information  to  their  members.  It 
will  enable  members  to  determine  better 
how  the  union  utilizes  its  human 
resources.  A  union's  own  labor  costs 
represent  a  substantial  portion  of  its 
yearly  disbursements,  and  the  allocation 
of  the  time  expended  by  the  officers  and 
employees  serves  the  same  purpose  as 
the  allocation  of  a  union's  other 
disbursements.  Moreover,  by  reporting 
how  its  officers  and  employee  spend 
their  time,  by  functional  category,  union 
members  are  better  able  to  gauge  the 
union's  total  investment  of  resources — 
labor  and  capital — to  a  group  of 
activities.  Based  on  its  review  of  the 
entire  record,  the  Department  concludes 
that  such  reporting  will  not  impose 
undue  burden  on  the  union  or  the 
individuals  on  its  payroll.  While  union 
officials  will  be  required  to  exercise 
judgment  in  making  the  necessary 
estimates,  it  should  be  remembered  that 
only  a  good  faith  estimate,  not  precise 
reporting,  is  required.  Union  officials 


should  be  guided  by  the  purpose  of  the 
reporting  requirement — providing 
accurate  information  to  union 
members — in  deciding  how  best  to 
characterize  their  activities  for  reporting 
estimated  time.  Finally,  no  official  who 
makes  a  good  faith,  reasonable  effort  to 
accurately  report  estimated  time  need 
fear  criminal  liability,  even  if  the 
estimate  proves  arguably  inaccurate.  See 
29  U.S.C.  439. 

The  Department  has  determined,  as  a 
general  rule,  that  it  is  unnecessary  to 
impose  on  unions  a  requirement  that 
they  report  their  time  on  a  more  precise 
basis  than  a  10%  estimation.  The 
Department  is  not  requiring  unions  to 
keep  detailed  time  records.  The  labor 
organization  need  only  estimate  the 
time  spent  on  each  activity.  It  is  up  to 
the  labor  organization  to  determine  the 
least  burdensome  way  to  provide  the 
information.  However,  the  Department 
believes  the  10%  estimation  will  be 
sufficient  to  enable  members  to  evaluate 
how  the  time  of  the  union's  officers  and 
employees  is  directed  and  whether  it 
reflects  an  appropriate  use  of  the 
union's  financial  resources.  To  avoid 
the  misperception  that  a  union's  officers 
and  employees  spend  no  time  in  a 
category  (or  categories) — a  possibility  if 
time  in  a  category  is  less  than  5% — we 
have  revised  the  instructions  to  provide 
that  where  the  time  reported  by  an 
individual  in  an  activity  is  less  than  5% 
of  his  total  work  time,  he  should  use  his 
or  her  best  estimate  to  the  nearest 
percentage  and  report  this  amount. 
Similarly,  in  reporting  aggregate  totals 
of  time,  the  union,  instead  of  rounding 
down  to  zero,  must  report  its  best 
estimate  to  the  nearest  percentage  and 
report  this  amount.  This  change  should 
enable  unions  to  ensure  that  reported 
time  estimates  add  up  to  100%  for  each 
employee  and  this  requirement  has  been 
made  clear  in  the  instructions. 

The  Department  does  r.ot  believe  that 
allowing  unions  to  customize  categories 
or  establish  subcategories  of  existing 
categories,  as  some  commenters 
proposed,  would  promote  the  purposes 
of  the  statute.  As  discussed  in  further 
detail  above  with  respect  to  the  use  of 
functional  categories  for  reporting 
disbursements,  a  "customizing" 
approach  would  result  in  vast 
differences  in  reporting  formats  from 
union  to  union.  This  divergence  would 
eliminate  a  baseline  of  comparison, 
result  in  confusion,  and  decrease  the 
value  of  information  reported  to 
members  and  the  public.  Similarly,  the 
concerns  about  the  difficulty  of  attesting 
to  the  time  estimates  appear  to  be 
overstated.  The  union  should  be  able  to 
determine  without  difficulty  the  manner 
in  which  time  estimates  are  to  be  made. 


So  long  as  the  union  has  a  reasonable 
operating  procedure  in  place  and  takes 
reasonable  steps  to  ensure  that  officers 
and  employees  are  following  that 
procedure,  the  individual  responsible 
for  submitting  the  report  generally  has 
no  reason  for  concern.  Only  "willful" 
violations — actions  that  are  intentional 
or  taken  in  reckless  disregard  of  legal 
requirements — will  give  rise  to  liability. 
See  29  U.S.C.  439.  While  the 
responsible  official's  reporting  duties 
have  increased,  the  standard  by  which 
this  duty  is  measured  has  remained 
unchanged. 

The  final  Form  LM-2  instructions 
have  been  revised  to  clarify  how 
particular  activities  should  be  reported 
emd  how  some  common  multi-task 
activities  may  be  allocated.  See  Section 
III(C).  As  discussed  in  the  final 
instructions,  union  officers  and 
employees  should  provide  estimates 
based  on  the  total  number  of  hours  they 
work  on  imion  business,  not  merely  the 
first  40  hours  or  other  measure  of  an 
individual's  paid  workweek.  Despite  the 
Department's  efforts  to  provide  clear 
instructions,  the  quality  of  the  estimates 
reported  will  ultimately  depend  upon 
the  care  taken  by  the  reporting  unions 
in  making  them.  Nevertheless,  the 
Depculment  believes  that  permitting 
unions  to  estimate  the  time  spent  in 
specific  activities  provides  a  appropriate 
balance  between  the  dual  objectives  of 
providing  as  much  useful  and  relevant 
information  to  union  members  while 
reducing,  to  the  extent  practicable  and 
appropriate,  any  burden  on  reporting 
unions.  Reporting  unions  will  be 
encouraged  to  provide  information  that 
is  objective,  accurate,  and  reliable 
because  they  will  want  their  members  to 
be  aware  of  the  time  spent  by  their 
union's  officers  and  employees  in 
activities  on  their  behalf.  Moreover, 
because  the  information  will  be 
presented  in  a  clear  and  complete 
maimer,  union  members  will  be  in  a 
position  to  determine  whether  the  time 
reported  appears  to  be  appropriate  and 
accurate,  thus  encouraging  unbiased 
reporting.  Because  union  members  elect 
their  officers  and  are  responsible  for  the 
governance  of  their  union,  even 
estimated  reporting  of  the  manner  in 
which  officers  and  employees  spend 
their  time  will  be  far  more  useful  than 
the  total  lack  of  any  such  mformation  in 
Form  LM-2  prior  to  these  revisions. 
Accordingly,  even  though  allocating 
time  by  estimated  percentages  is  not  as 
precise  as  exact  measurements  of  time, 
the  fact  that  the  estimates  will  be 
reviewed  with  interest  by  union 
members  is  itself  an  incentive  that  is 
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likelv  t(i  ensure  the  quality  of  the 
information  reported. 

Several  commenters  opposed  the 
Si 0.000  salary  threshold.  The  law's 
purpose,  as  stated  bv  one  c(3mmenter. 
was  to  require  unions  to  report  the 
salaries  of  onlv  their  highest  paid 
officers  and  staff.  Under  the 
Department's  rules,  however,  unions  are 
required  to  report  the  salaries  of 
virtually  all  their  employees  The 
SlO.OOO  threshold  is  established  by 
statute.  29  L'.S.C.  431(b).  and  therefore 
the  Department  is  without  authority  to 
change  the  threshold  amount. 

No  commenters  specifically 
supported  the  proposal  to  require 
unions  to  report  the  net  pav. 
withholdings,  and  tax  pavments  for 
each  tjfficer  and  employee,  but  a 
number  of  comments  opposing  the 
proposal  were  submitted   .\n 
international  union  argued  that  the 
proposed  reporting  of  net  salaries  is 
contrary  to  standard  business  practices 
and  governmental  regulations  involving 
an  organization's  pa\rnll   It  asserted  (as 
did  one  individual)  that  no  other  profit 
or  nimprofit  organization  reports  net 
wages.  Moreover,  it  observed  that  a 
publicly  traded  ct)rporation  is  required 
only  to  disclose  the  gross 
compensations  of  its  chief  executive 
officer  [(;E(J)  and  four  senior  executive 
officers  if.  and  onlv  if.  that 
compensation  exceeds  SlOU.OOO 

The  AFL-CIO  stated  that  the 
Department's  current  requirement  that 
unions  report  the  gross  salaries  of  their 
officers  and  employees  provides 
members  with  sufficient  informatitm  to 
meet  any  legitimate  purpose  under  the 
LMRD.-V  It  contended  further  that  the 
l.MRD.-\  provides  no  statutory 
authorization  for  the  Department  to 
collect  this  tvpe  of  personal  financial 
information  about  union  officers  and 
employees   In  this  regard,  it  asserted 
that  the  statute  does  not  authorize  the 
Department  to  inquire,  even  indirectly, 
into  such  matters  as  whether  an 
individual  officer  elects  to  purchase 
supplemental  insurance  or  allocates 
substantial  portions  of  his  or  her 
paycheck  to  the  United  W'av 

Based  on  the  c:oncern  that  the 
Department's  proposal  could  interfere 
with  the  legitimate  privacy  interests  of 
union  officers  and  employees,  the 
Department  has  determined  that  the 
better  course  is  to  maintain  the  current 
practice  of  requiring  unions  to  report 
the  gross  salary  (before  taxes  and  other 
deductions)  for  each  officer  and 
employee,  on  an  individual  basis. 
Accordingly,  in  keeping  with  the 
current  Form  LM-2.  Schedules  11  and 
12  have  been  adjusted  to  reflect  this 
change  and  a  line  item  added  to 


Statement  B  on  which  the  reporting 
labor  organization  will  report  the 
aggregate  amount  of  withholding  taxes 
and  other  payroll  deductions  from  all 
salaries,  the  total  disbursed,  and  the 
total  withheld  but  not  disbursed.  This 
change  will  protect  individual  privacy 
and  also  reduce  the  union's  reporting 
burden  for  these  schedules.  The 
reporting  union  must  then  allocate  each 
officer's  and  employees  gross  salarv, 
based  on  a  good  faith  estimate,  rounded 
to  the  nearest  lfl"'o,  among  five  specified 
.schedules  (Representational  Activities. 
Political  Activities  and  Lobbying. 
Contributions.  General  Overhead,  and 
Administration). 

G.  Scht'diih'  13 — Membership  Categories 

Several  commenters  indicated  their 
support  for  the  Department's  proposal  to 
require  unions  to  report  the  total 
number  of  members  according  to 
various  types  of  membership  categories 
These  commenters  agreed  that  the 
newly  required  information  would  be 
usehil  to  union  members  A  number  of 
commenters.  including  several 
International  unions,  disagreed  with  the 
proposed  changes  to  the  unions'  annual 
reporting  requirements.  Some 
commenters  expressed  doubt  about  the 
authority  of  the  Department  to  require 
unions  to  submit  detailed  demographic 
information  in  their  annual  rej)orts. 
Others  expressed  doubt  that  union 
members  were  interested  in  the  more 
detailed  membership  information.  Some 
( ommenters.  while  supporting  the  basic 
approach  of  the  NPRM.  suggested  that 
the  Dep.irtment  recjuire  unions  to  report 
inform. ition  in  additional  categories. 
These  suggested  categories  included 
information  on: 

•  Members  working  on  projects 
covered  b\'  the  Da\is-Bacon  .Act 

•  All  employers  with  whom  the 
union  has  i  ollective  bargaining 
agreements  (C^BA) 

•  The  length  and  duration  of  each 
CBA 

•  The  number  of  employees  in  each 
covered  bargaining  unit 

•  Male  and  female  members 

•  Members  in  each  state  for  unions 
that  cover  more  than  (me  state. 

The  purpose  of  the  Department's 
proposed  Schedule  13  is  to  give 
members  a  clearer  sense  of  the  current 
health  and  future  viability  of  their  union 
and  to  give  members  a  sense  of  what 
changes  should  be  made  to  the  union  in 
order  to  improve  the  organization.  Over 
time,  this  information  will  enable 
members  to  judge  how  effecitively  their 
dues  are  being  spent  on  organizing  and 
if  any  additional  resources  should  be 
devoted  to  that  activity.  None  of  the 
proposed  additional  categories  appears 


to  advance  these  goals.  Consequently, 
the  Department  has  decided  not  to 
require  labor  organizations  to  report 
membership  in  these  categories. 

Most  comments  indicated  that, 
contrary  to  statements  in  the  NPRM, 
unions  do  not  currently  keep 
membership  information  in  the 
categories  required  by  the  new  Schedule 
13.  Commenters  provided  several 
examples  of  different  methods  of 
categorizing  members,  including: 

•  The  International  Union  of 
Operating  Engineers  (lUOE)  does  not 
maintain  information  on  members  by 
category. 

•  The  American  Federation  of 
Teachers  (AFT)  tracks  members,  for 
accounting  purposes,  by  "full 
membership  equivalents." 

•  The  International  Brotherhood  of 
Electrical  Workers  (IBEW)  tracks 
members  by  industry. 

•  The  building  trades  unions  do  not 
track  apprentice,  retired  or  inactive 
members. 

•  One  union  indicated  that  they 
classify'  members  as  "active"  and 
"retired." 

•  Retired  members  in  the  United 
Association  of  Plumbers  (UA)  maintain 
active  status  (and  pay  dues)  to  maintain 
certain  benefits. 

It  thus  appears  that  while  each  union 
maintains  membership  information  in 
some  manner,  it  may  not  maintain  that 
information  in  the  precise  categories 
contemplated  bv  the  proposed  new 
Schedule  13.  Union  commenters  also 
indicated  that,  because  they  do  not 
maintain  membership  information  in 
the  categories  contained  in  the  new- 
Schedule  13.  it  would  be  similarly 
difficult  for  unions  to  report  the  total 
amount  of  dues  paid  by  each  of  the 
various  categories  of  members  and  the 
amount  that  the  union  paid  or  received 
in  per  capita  dues  for  each  category. 

While  the  Department  continues  to 
believe  that  information  regarding  the 
number  and  type  of  members  of  a 
reporting  labor  organization  is 
information  that  is  important  to  the 
members  of  that  organization,  the 
Department  also  agrees  that  each  labor 
organization  should  be  able  to  maintain 
such  information  in  the  manner  that  the 
union  believes  will  be  most  useful  to  it 
as  an  institution.  Accordingly,  the 
Department  has  concluded  that  each 
reporting  labor  organization  should  be 
permitted  to  name  and  report  on  its  own 
categories  of  members  so  long  as  the 
union  provides  a  definition  of  each 
category  in  Item  69  (Additional 
Information).  For  example,  if  a  union 
feels  that  it  is  best  for  it  to  maintain 
membership  statistics  on  "active," 
'retired"  and  "apprentice"  members. 
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then  it  should  report  that  information  in 
the  appropriate  place  on  the  schedule 
and  provide  a  definition  of  each 
category  in  Item  69.  The  union  will  not 
be  required  to  manufacture  or  report 
information  for  membership  categories 
it  does  not  keep. 

This  change  will  address  the  most 
prominent  areas  of  concern  highlighted 
by  the  comments.  First,  unions,  and 
their  members,  presumably  have  some 
interest  in  the  statistics  if  the  union  is 
already  keeping  them.  Second,  it  should 
be  no  great  burden  for  unions  to  report 
membership  statistics  that  they  are 
already  keeping  in  the  normal  course  of 
business.  The  Department  recognizes 
that  the  requirements  for  reporting 
membership  in  the  final  rule  may  not 
disclose  as  much  information  to  the 
members  as  the  original  proposal.  The 
Department  believes,  however,  that  the 
final  rule  will  disclose  more  needed 
information  to  the  members  concerning 
their  unions  without  undue  burden. 

At  least  one  organization,  a  provider 
of  information  regarding  labor 
organizations  to  companies,  labor 
attorneys,  union  democracy  groups  and 
academics,  cited  the  tendency  of  labor 
organizations  that  have  national, 
intermediate  and  local  bodies  to  double- 
count  members  and  to  report  the  same 
persons  as  members  of  more  than  one  of 
the  related  organizations.  This  practice, 
according  to  this  commenter,  can  give 
members  an  inaccurate  picture  of  a 
labor  organization's  overall  strength  and 
is  due.  at  least  in  part,  to  the  differences 
in  the  definition  of  "member"  used  by 
different  labor  organizations.  In  this 
regard,  the  Department  notes  that  the 
statute  defines  the  term  "member"  to 
include 

any  person  who  has  fulfilled  the 
requirements  for  membership  in  such 
organization,  and  who  neither  has 
voluntarily  withdrawn  from  membership  nor 
has  been  expelled  or  suspended  from 
membership  after  appropriate  proceedings 
consistent  with  lawful  provisions  of  the 
constitution  and  bylaws  of  such  organization. 

29  U.S.C.  402(o).  Every  labor 
organization  should  use  this  definition 
to  determine  whether  an  individual  is  a 
member  of  the  labor  organization  for 
purposes  of  Schedule  13.  Applying  this 
definition,  however,  may  well  result  in 
two  or  more  labor  organizations 
reporting  certain  individuals  as 
members  because  those  individuals  pay 
dues  to.  and  fulfill  all  other 
requirements  for  membership  in,  a  local 
labor  organization  and  in  an  affiliated 
intermediate  and/or  national  or 
international  labor  organization.  In  fact, 
membership  in  an  affiliated  local  labor 
organization  may  well  be  a  i-equirement 
for  membership  in  an  intermediate  or 


international  union.  In  some  respects — 
as  where,  for  example,  an  international 
union  derives  substantial  support  and 
funding  from  the  members  of  affiliated 
subordinate  unions — such  "double 
reporting"  may  not  necessarily  be  an 
inaccurate  reflection  of  the  financial 
health  of  the  labor  organization. 

H.  Mandatory  Electronic  Filing 

For  several  years,  and  with  substantial 
Congressional  urging,  assistance  and 
leadership,  the  Department  has  pursued 
the  development  and  implementation  of 
electronic  filing  of  annual  reports 
required  by  the  LMRDA,  along  with  an 
indexed  and  easily  searchable  computer 
database  of  the  information  submitted, 
accessible  by  the  public  over  the 
Internet.  SeeH.R.  Conf.  Rep,  105-390, 
1997  U.S.C.C.A.N.  2061;  H.R.  Conf.  Rep. 
105-825;  H.R.  Conf.  Rep.  106-419;  H.R. 
Conf.  Rep.  106-479;  H.R.  Conf.  Rep. 
106-1033;  H.R.  Conf.  Rep.  107-342. 
2002  U.S.C.C.A.N.  1690;  H.R.  Conf.  Rep. 
108-10,  2003  U.S.C.C.A.N.  4.  In 
furtherance  of  that  goal,  the  Department 
proposed  that  all  Form  LM-2  annual 
reports  be  filed  electronically  and 
proposed  to  develop  software  to  enable 
that  process. 

The  Department  received  several 
comments,  including  comments  from 
members  of  Congress,  accountants,  and 
other  organizations,  that  supported 
mandator}'  electronic  filing.  The 
commenters  indicated  that  electronic 
filing  is  consistent  with  the 
recordkeeping  requirements  for  human 
resource  professionals  working  under 
other  federal  statutes  and  would  bring 
the  financial  disclosure  requirements  of 
unions  under  the  LMRDA  into  the 
modern  era.  The  commenters  pointed 
out  that  millions  of  people  of  all 
economic  groups  now  conduct  their 
financial  business,  including  managing 
their  401  (k)  and  IRA  accounts,  on  the 
Internet.  The  commenters  explained 
that  mandatory  electronic  filing  would 
also  be  consistent  with  the 
Congressional  directives  to  ESA  every 
year  since  1997  to  establish  an 
electronic  filing  system  to  provide 
greater  public  access  to  the  materials 
filed  under  the  LMRDA. 

A  few  commenters  did  not  think  the 
Department's  proposal  went  far  enough. 
These  commenters  suggested  that  all 
unions,  even  those  with  receipts  of  less 
than  5200,000,  be  required  to  file  their 
LM  forms  electronically.  In  addition,  at 
least  one  commenter  suggested  that 
labor  organizations  be  required  to 
provide  a  link  on  their  own  website  to 
the  union's  electronically  posted  LM 
form,  whether  located  at  the 
Department's  LM  website  or  elsewhere 
on  tlie  union's  website.  Many  labor 


organizations,  however,  expressed  their 
disagreement  with  the  proposal  that 
unions  begin  to  file  Form  LM-2  and 
Form  T-1  electronically  after  the 
issuance  of  the  final  rule.  These 
commenters  indicated  that  mandatory 
electronic  filing  would  be  a 
considerable  burden  to  unions, 
particularly  those  unions  with  volunteer 
or  part-time  officers  and  staff.  The  union 
commenters  noted  that  the  Department's 
claim  that  electronic  filing  will  be  more 
efficient  is  untested,  particularly 
because  the  software  that  will  allow 
unions  to  transfer  their  electronic  data 
to  the  reports  is  not  yet  available.  One 
commenter  also  noted  that  the 
Department  had  indicated  in  a 
Government  Accounting  Office  (GAO) 
report  that  any  electronic  filing  of 
reports  should  be  voluntary.  The 
Department  notes  that  its  earlier  views 
were  shaped  by  the  less  mature 
technology  that  then  existed  and 
without  the  benefit  of  continued  and 
repeated  Congressional  urging  to  make 
all  such  reports  available  on  line.  The 
Department's  present  view  is  shaped  by 
today's  technology,  its  impact  on  the 
ability  to  obtain,  process,  disclose,  and 
utilize  information,  as  well  as  the 
increased  awareness  of  the  importance 
of  transparency  to  the  governance  oi 
institutions. 

In  additicjn.  several  unions 
commented  that  the  Department  has 
overestimated  unions'  capability  to  file 
reports  electronically.  For  example,  the 
International  Union  of  Operating 
Engineers  (lUOE)  stated  that  despite  a 
concerted  effort  on  their  part  to  have 
locals  file  their  per  capita  reports 
electronically,  only  21  of  the  147  lUOE 
locals  do  so.  In  addition,  the 
International  Longshoremen's 
Association  (ILA)  reports  that  none  of 
its  over  100  locals  that  file  LM-2  reports 
currently  files  electronically.  A  sur\'ey 
conducted  by  the  AFL-CIO  indicates 
that  only  14%  of  the  national  and 
international  unions  and  only  9%  of  the 
local  unions  file  their  Form  LM-2 
reports  electronically.  The  Department 
notes,  however,  that,  in  fact,  a  much 
smaller  percentage  of  unions  have 
actually  filed  their  Form  LM-2  reports 
electronically,  a  circumstance  that  is 
hardly  surprising  inasmuch  as  this  filing 
option  did  not  exist  until  December  of 
2002,  when  the  Department's  system 
became  able  to  utilize  digital  signatures. 
The  Department's  experience  further 
reflects  that  far  more  of  the  reports  filed 
in  paper  are  actually  prepared 
electronically,  even  though  they  are 
submitted  by  mail  to  the  Department. 
The  fact  that  the  AFL-CIO  reports  many 
more  reports  filed  electronically  than 
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actually  have  been  filed  suggests 

confusi'in  mi  thf'  part  of  those  asking  the 
surv»rn'  questu)n>.  nr  thnse  answering 
thtLm.  or  both 

The  unions  that  comrnentpd  stated 
that  It  vvf>ukl  be  expensive  and  perhaps 
Hut  feasible  for  them  to  develop  the  new 
aci  iiuntiMU  systems.  purrha>e  the  new 
c umputers,  and  tram  their  staff  to  make 
the  changeover  to  electronic  filint; 
within  the  timeframe  required  bv  the 
proposed  efferti\'e  date.  For  example, 
the  L'nited  Food  and  CAimmernai 
Workers  ILFCIW)  estimates  that  it  wdl 
cost  two  million  dollars  and  take  two 
years  to  make  the  necessary  changes. 
Similarly,  a  study  conducted  for  the 
AFL-CIC)  estimates  that  it  will  take  two 
to  four  years  for  unions  to  make  the 
con\ersion  to  electronic  filing. 
Thereffire.  the  commenters  suggested 
that  the  Department  conduct  a  pilot 
program  during  which  some,  but  not  all, 
unions  are  retjuired  to  file 
electronicalh    In  the  alternative,  the 
(  ommenters  suggested  that  the 
Department  devise  a  phase-in  period 
liunnu  which  the  requirement  for 
ele(  tronic  filing  is  postponed,  giving 
unio  Is  time  to  adapt  their  systems  and 
tram  their  people  to  meet  the  new 
requirements 

Thesr'  (  Dinments  suggest  that  the 
rele\  ant  issue  with  respect  to  electronic 
tilmt;  Is  not  whether  it  should  he 
required,  but  rather  how  and  when  it 
shnu'd  he  an  nmplished.  Indeed,  in 
light  of  the  Congressional  direction  that 
these  reports  should  be  fded  and  made 
available  electronically,  and  the  delay 
and  expense  attendant  to  scanning 
paper  forms  in  order  to  make  them 
a\ailable  on  the  Internet,  electronic 
filing  is  clearly  necessary  and  beneficial. 
In  response  to  numerous  comments 
arguing  that  mor*'  lead-time  is  required, 
the  Department  has  modified  the 
proposed  effecti\e  date  for  electronic 
filing,  but  remains  firmly  convinced  that 
the  technological  concerns  associated 
with  electronic  filing  are  overstated 

First,  the  electronic  filing  requirement 
applies  only  to  the  largest  labor 
organizations,  those  that  have  over 
S250.OO0  in  annual  receipts.  Thus.  4.732 
unions  (about  19%  of  the  total)  will  be 
required  to  file  their  reports 
electronically.  I'nions  with  annual 
receipts  less  than  this  threshold  (62.668 
or  about  81%  of  the  total)  will  not  be 
subject  to  this  requirement  See 
discussion  in  the  Paperwork  Redui  turn 
.■\ct  analysis  (Sectum  \'(F').  from  whu  h 
these  numbers  are  derived.  These 
unions,  which  are  less  likely  than  the 
larger  unions  to  have  full-time  staff 
familiar  with  electrtmu  bookkeeping 
and  reporting,  can  still  file  the  simpler 
Form  LM-3  or  Form  LM-4  reports 


manually,  if  they  wish.  The  technical 
feasibility  study  performed  by  SRA  for 
the  Department  indicated  that  the 
proposal  (oLild  he  ini[)lemente<i  with 
relative  ease,  and  this  understanding  is 
consistent  with  the  Departmt^nt's  own 
familiarit\  with  re((irdkeeping  software 
and  union  ret urdkeepinti  practices. 
While  the  .XFL-C.K)  disputes  the 
number  nf  (  urrent  electronic  filers  of 
Form  I.M-^.  it  argues  that  there  are 
actualh  ne<irl\  twii  e  as  many  elec  tronit 
accounting  programs  in  use  hv  labor 
organizations  than  the  Department 
assumed.  In  fact,  many  of  the  larger 
labor  organiz.itions  th<it  (  oinmented  on 
the  proposal  argued  mil  that  the\  wt-re 
unfamiliar  with  elei  tronu  a(  (  ountint; 
programs  but  that  then  dU  n 
sophistK  ated  programs  cafiture  different 
d.ita  than  that  recjuired  h\  the 
Department's  propusal 

The  NPKM  imted  a  substantial 
number  nf  fileis  using  the  Department's 
softw.ire  to  complete  the  existing  I.M 
reports:  in  fact,  more  recent  data 
indicate  that  76"';.  of  the  Form  LM-2 
reports  Filed  in  2002  were  completed 
using  the  Department's  software  The 
AFL-<-J()  figures  cited  above,  indicating 
that  far  fewer  labor  organizations  use 
the  software,  (  aimot  refute  the 
Departmeiil's  ,t(  tual  usage  data   First, 
the  Department's  data  is  based  on 
review  of  all  reports  filed  during  the 
year,  whereas  tht-  AFL-CIO  survey  is 
based  upon  (luestions  .inswered  h\  a 
relatively  small  number  of  filers 
Second,  the  AFL-CIO  pro\  uled  oiilv 
surve\  results,  not  the  at  tu.il  sur\'ey 
instrument,  and  there  is  little 
information  provided  by  which  to  assess 
its  validity   Finally,  as  noted  above,  if 
the  AFL-CIO's  assertions  regarding  its 
numbers  ,ire  read  liteialK'.  they  are 
higher,  in  scime  respec  Is.  than  the 
Department's  own  numbers,  indicating, 
at  best,  some  confusion  on  the  part 
either  of  those  asking  the  AFL-CIO 
survev  (juestions,  or  those  answering 
them,  or  both. 

The  most  comprehensive  response  to 
the  SRA  tethnical  fe.isibilitv  report,  a 
study  performed  h\  Hea(  (infire 
Consulting,  Inc.,  was  submitted  along 
with  the  AFl.-ClO's  (  omment.  This 
study  does  nut  (  laim  that  labor 
organizations  cannot  file  their  annual 
Form  LM-2  reports  ele{  tronically,  but 
that  the  Department  has  underestimated 
the  cost  and  time  involved  in  converting 
to  an  electronic  filing  system   Most  of 
die  issues  raised  by  the  Beac;onfire  study 
ri^late  not  to  the  cost  of  compliance  for 
labor  organizations,  but  rather  to  the 
cost  to  the  Department  to  develop  the 
software  that  will  allow  labor 
organizations  to  submit  their  reports 
electronic  ally  The  Department  is 


committed,  however,  to  taking  the  steps 
necessary  to  effectuate  the  new  system 
with  minimal  problems. 

Although  the  Beaconfire  study  also 
suggests  that  costs  to  labor  organizations 
may  be  higher  than  the  Department 
assumed.  Beaconfire  acknowledges  that 
their  figures,  like  those  developed  by 
SRA.  are  merely  estimates.  Beaconfire 
assumed,  without  explanation,  that  the 
average  data  file  to  be  transmitted  by 
unions  to  the  Department  will  be 
substantially  larger  than  the  size 
assumed  by  SRA.  SRA.  by  contrast, 
stated  that  it  extrapolated  file  size 
requirements  based  on  the  data  types 
and  volume  currently  being  reported  on 
Form  LM-2.  taking  into  account  the  fact 
that  data  volume  varies  significantly 
from  union  to  union.  For  data  that  is  not 
(  urrentK'  being  reported.  SRA  made 
"worst  case  "  assumptions  that  it  viewed 
as  conservative.  See  Technical 
Feasibility  Study  for  an  On-Line 
Financial  Downloading  System.  SRA. 
Sec.  3.4.1.  Without  an  explanation  of 
Beaconfire's  contrary  assumptions,  it  is 
difficult  to  assess  their  validity, 
particularly  in  light  of  the  recognized 
incentive  on  the  part  of  regulatees  "to 
inflate  cost  estimates  in  the  hope  of 
securing  a  less  stringent  regulation." 
Mctlaritv  and  Ruttenberg.  Counting  the 
Cost  of  Health.  Safety,  and 
Environmental  Regulation.  80  Texas 
Law  Review  1997,  2044-45  (2002). 

In  addition,  the  Beaconfire  study  fails 
to  recognize  that  the  information 
recjuired  by  the  new  Form  LM-2  is  not 
structurally  complex  or  fundamentally 
different  from  the  information  that  has 
been  reported  on  the  current  form.  The 
study,  which  notes  problems 
encountered  in  the  initial  development 
of  the  Department's  e.LORS  program, 
also  fails  to  take  into  account  the 
Department's  plans  to  leverage  existing 
hardware  and  software  components  and 
to  integrate  the  enhanced  reporting 
system  into  the  Department's  existing 
iafrastructure. 

In  revising  its  estimates  of  the  likely 
cost  of  compliance  with  this  rule,  and 
in  particular  of  compliance  with  the 
requirement  that  labor  organizations  file 
the  Form  LM-2  electronically,  the 
Department  carefully  considered  the 
information  in  the  record  regarding  the 
existing  capabilities  of  labor 
organizations.  The  AFL-CIO  submitted 
survey  data  from  its  affiliates  that 
suggests:  12.5%  of  local  unions  do  not 
use  computer  accounting  software:  21% 
of  national  and  international  unions  and 
33%  of  local  unions  would  need  new 
hardware:  62%  of  national  and 
international  unions  and  75%  of  local 
unions  would  need  new  or  upgraded 
software:  and  14%  of  all  unions  said  it 
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would  be  impossible  to  expand  the 
recordkeeping  capacity  of  their  current 
accounting  systems  to  accommodate  the 
additional  data  required  by  the 
proposed  rule.  The  AFL-CIO  survey 
also  found  that  all  national  and 
international  unions  maintain  their 
accounting  data  on  in-house  computer 
systems — ^but  many  of  those  systems  are 
incapable  of  interfacing  with  the 
Department's  software,  hiformation 
submitted  by  the  AFL-CIO  also 
suggests,  however,  that:  79%  of  national 
and  international  unions  and  67%  of 
local  unions  will  not  need  any  new 
computer  hardware;  38%  of  national 
and  international  imions  and  25%  of 
local  imions  will  not  need  any  new  or 
upgraded  computer  software;  and  86% 
can  expand. their  current  accounting 
systems  to  include  the  additional  fields 
to  accommodate  functional  reporting. 
Moreover,  raising  the  Form  LM-2  filing 
threshold  to  $250,000  will  enable  501  of 
the  smallest  filers,  and  those  most  likely 
to  have  software  and  hardware  issues,  to 
file  the  less  burdensome  Form  LM-3. 
Further,  as  identified  in  the  technical 
feasibility  study  performed  by  SRA,  the 
Department  is  committed  to  developing 
reporting  software  for  LM-2  filers  that  is 
compatible  with  the  major  export 
formats  available  in  commercial,  off-the- 
shelf  accounting  software.  Finally,  in 
the  event  that  a  labor  organization 
encounters  severe  difficulties,  the 
hardship  exemption  will  be  available  for 
its  use. 

One  union  noted  that  it  is  going  to  be 
very  difficult  and  maybe  impossible  for 
unions  using  a  commercial  off-the-shelf 
bookkeeping  system  (Quickbooks, 
Peachtree.  etc.)  to  find  a  way  to 
incorporate  these  details  into  their 
accounting  databases.  Almost  all   . 
unions,  it  observed,  will  have  to  do 
special  programming  to  find  a  way  to  do 
this.  For  the  integrity  of  all  the  other 
accounting  functions,  the  system  must 
show  the  payee  of  the  check  (e.g., 
American  Express),  but  for  the  revised 
Form  LM-2  the  system  will  have  to 
ignore  that  vendor  and  instead  insert  the 
names  of  the  hotels,  airlines, 
restaurants,  etc.  Finally,  one  union 
asserted  that  the  Department's  burden 
estimates  are  completely  mistaken,  and 
are  based  on  alleged  efficiencies  to  be 
gained  from  using  software  that  the 
Department  purports  will  seamlessly 
export  financial  data.  In  its  view,  it  is 
impossible  to  determine  which,  if  any, 
financial  software  packages  will  be 
compatible  with  the  Department's 
software.  There  is  no  way,  in  its 
opinion,  to  comment  meaningfully  on 
the  burden  associated  with  the  proposed 


rule  without  knowing  how  the  software 
will  work. 

In  light  of  all  of  these  concerns,  the 
Department  reassessed  its  estimate  of 
the  burden  and  cost  of  complying  with 
this  revision  of  Form  LM-2  and  revised 
its  estimate  significantly  upwEird.  The 
Department  has  never  contended  that 
the  changes  would  be  without  cost;  the 
real  question  is  whether  the  increase  in 
cost,  once  it  is  acciu^ately  measured,  is 
justified  by  the  increased  benefits  to 
union  members.  The  Department  has 
concluded,  on  balance,  that 
technological  advances  have  made  it 
possible  to  provide  the  level  of  detail 
necessary  for  union  members  to  have  a 
more  accurate  picture  of  their  union's 
financial  condition  and  operations 
without  imposing  an  unwarranted 
burden  on  reporting  unions. 

OLMS  staff  who  review  the  reports 
filed  and  provide  compliance  assistance 
to  unions  have  found  that  a  majority  of 
unions  required  to  file  Form  LM-2  use 
computerized  recordkeeping  systems 
and  have  embraced  the  technology 
necessary  to  provide  reports  in 
electronic  form.  Several  OLMS  field 
offices  report  that  even  smaller  unions 
that  file  Form  LM-3  reports  keep 
electronic  books.  The  development  of 
electronic  software  that  will  permit 
unions  that  keep  their  records 
electronically  to  import  data  from  their 
programs  to  the  Form  LM-2  software 
should  reduce  the  burden  of  reporting 
financial  information  with  the 
specificity  required  by  the  final  rule. 
While  labor  organizations  have  not 
previously  been  required  to  report  all  of 
this  information,  they  have  been 
required  to  make  judgments  regarding 
the  appropriate  characterization  of 
disbursements  in  order  to  report  those 
disbursements  by  category  in  the 
current  form.  Once  the  necessary 
adjustments  have  been  made  to 
electronic  recordkeeping  systems,  no 
additional  burden  will  be  entailed  by 
the  need  to  make  similar  judgments 
with  respect  to  fewer  categories.  Labor 
organizations  that  do  not  currently 
maintain  electronic  books,  or  that  use 
accounting  software  that  proves 
incompatible  with  the  software 
developed  by  the  Department,  will 
experience  an  increased  burden. 

"The  Department  has  given  serious 
consideration  to  the  comments 
suggesting  that  the  Department  employ 
a  pilot  program  before  implementing  a 
final  rule  or  allow  a  delayed  phase-in  of 
the  electronic  reporting  requirement.  As 
explained  (and  further  elaborated 
below),  the  Department's  final  rule 
builds  upon  the  existing  technology 
used  by  large  and  small  businesses, 
labor  unions,  and  other  organizations  to 


manage  their  finances.  This  technology 
has  been  available  for  several  years  and 
is  used  by  many  individuals  to  manage 
their  family  finances.  As  discussed 
elsewhere,  the  changes  that  need  to  be 
made  by  unions  in  their  bookkeeping 
and  accounting  practices  are 
incremental  ones.  The  Department 
believes  that  most  unions'  existing 
financial  software  will  accommodate  the 
minimal  changes  required  to  comply 
with  the  rule.  For  data  entry  purposes, 
the  only  changes  required  will  be  the 
modification  of  the  categories  and  fields 
to  chart  the  union's  accounts  in  a  way 
that  tracks  the  reporting  categories. 
While  the  Department  ackjiowledges 
that  it  will  take  the  individuals 
responsible  for  tracking  each  union's 
financial  matters  some  time  to 
familiarize  themselves  with  the 
instructions  in  order  to  modify 
categories,  the  actual  time  required  to 
add  the  modified  accounts  to  the 
tracking  software  will  be  nominal  (from 
a  few  days  to  a  week  or  more). 
Similarly,  as  discussed  below,  there  is 
no  apparent  obstacle  for  unions  to 
comply  with  the  actual  electronic 
submission  of  the  information  to  the 
Department,  an  obligation  that  no  union 
will  have  to  meet  until  about  18  months 
after  the  publication  of  the  final  rule. 

After  considering  the  comments 
regcu-ding  implementation,  the 
Department  has  chosen  to  delay  the 
effective  date  of  the  rule  to  provide 
additional  time  for  all  labor 
organizations  to  make  the  adjustments 
necessary  to  record  the  information 
required.  The  Department  believes  that 
a  pilot  program  is  unnecessary'.  If  the 
technology'  was  not  mature  or  the  rule 
was  introducing  a  concept  or 
requirement  unfamiliar  to  unions,  a 
pilot  program  might  have  served  a 
useful  purpose.  The  rule,  however, 
relies  on  mature  technology  that  is  in 
common  use  among  unions,  businesses, 
and  other  organizations.  The 
Department's  investigative  and  audit 
experience  reflects  that  unions  are  well 
experienced  in  tracking  receipts  and 
disbursements  and  reporting  this 
information  to  members.  Unions  also 
have  demonstrated  considerable 
proficiency  in  using  software  to  obtain 
these  results. 

For  similar  reasons,  the  Department 
believes  it  unnecessary  to  phase-in  the 
new  rule.  As  discussed,  the  Department 
does  not  believe  that  unions  will 
encounter  significant  problems  in 
revising  their  current  bookkeeping  and 
accounting  procedures  to  meet  the 
reporting  requirements.  And,  to  the 
extent  unions  are  concerned  about  the 
actual  submission  of  the  data  to  the 
Labor  Department,  that  will  not  occur 
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until  about  18  months  after  this  rule 
issues  (and  then  oniv  for  unions  that 
have  fiscal  vears  beginning  on  Idnuar%- 
1.  2004)  Moreover,  the  rule  has  a  built- 
in  "phase-in"  component  that  will 
allow  for  adjustments  to  be  made,  it  and 
when  problems  arise.  Because  each 
labor  organization's  filing  date  is 
dependent  on  its  i.hosen  fiscal  year,  the 
filing  of  annual  financial  reports  is 
staggered  throughout  the  year. 

in  the  event  that  dn\  labor 
organization  enc  ounters  serious 
diffic:ulties  with  electronic  filing,  the 
hardship  exemption  will  be  available 
The  Department  proposed  a  hardship 
exemption  modeled  after  the  procedures 
used  bv  the  SV.C  (17  CFR  2 :<-i  201-202) 
and  inviteci  comments  regarding 
whether  the  hardship  exemption 
procedures  are  app.fopriate  and  whether 
there  are  anv  dltt'rnative  procedures  that 
might  better  address  legitimate 
problems   Intir-rnational  unions 
(  ommented  that  the  hardship 
exemptum  should  be  broadened  to 
permit  a  reasonable  phase-m  period  and 
that  smaller  Form  LM-2  filers  be  given 
^lermanent  exemptions  because  of  the 
burden  and  cost  rjf  electronic  filing. 
Trade  associdtir)ns.  on  the  other  hand, 
argue  that  hardship  exemptions  should 
be  narrowlv  limited  and  that  labor 
organizations  should  be  recjuired  to 
affirmatively  prove  hardship.  Some 
commenters  asked  for  clarification  of 
the  standards  to  be  used  when 
e\aluating  hardship  i  laim.^.  An  attorney 
for  a  local  union  expressed  concerns 
over  the  possible  criminalization  of 
innocent  errors  given  the  present  lack  of 
clear  guidance  on  the  proposed  rule. 
One  association  commenter  suggested 
that  iiuii\idual  union  members  be 
permitted  to  appeal  the  "rant  of  an 
exemption  to  their  union. 

The  Department  ha>  decidt'd  to  retain 
the  hardship  exemption  and  not  to 
attempt  to  define  with  more 
partic  ularitv  the  c  ircumstances  in  which 
it  might  be  availdbh'.  The  exemption 
was  left  deliberatelv  broad  in  order  to 
permit  accommodation  of  a  wide  range 
of  variable  situations.  Moreover,  the 
Department  is  unaware  of  anv  problem 
experienced  bv  the  SEC  in  using  a 
similar  formulation  If.  however,  unions 
have  serious  diffic  ultv  with  electronic 
filing,  the  hardshiD  exemption  presents 
a  fail-safe  option  for  anv  reporting  labor 
organization  that  needs  it.  With  respec:t 
to  the  suggestion  that  a  union  memher 
be  allowed  to  challenge  his  or  her 
union's  exercise  of  the  hardship 
exemption,  the  Department  does  not 
believe  that  such  an  appeal  would  be 
practical.  Exemptions  will  be  granted 
onlv  upon  a  proper  showing  of  need  by 
the  union  and  the  exemption  will  be 


onlv  tenxporary.  As  noted  above,  the 
concerns  expressed  about 
"criminalization  '  of  innocent  mistakes 
are  misplaced  because  sanctions  are 
available  onlv  for  willful  violations  and 
thus  depend  upon  intentional  or 
reckless  actions  by  responsible  officers. 

Finallv.  the  Departmtmt  c:ontinu(!S  to 
be  fully  committed  to  providing 
extensive  compliance  assistance  at  all 
stages  of  implementation.  OLMS  is 
developing  compliance  assistance 
materials  outlining  and  explaining  the 
changes  to  P'orin  LM-2  and  new  Form 
T-1  and  will  present  seminars  and 
workshops  adv  ising  union  officers  of 
the  new  reporting  recpiirements 
Contemporaneously  with  the 
publication  of  this  rule,  the  Department 
is  making  available  a  Data 
Specifii  atioris  Doc  uiiient  that  will 
enable  the  unions  staffs  to  prepare  their 
bookkeeping  svstems  in  order  to  submit 
their  rt'port>  •'!•'(  troni(  allv  to  the 
Department   It  unions  do  not  complete 
this  interface,  they  will  still  be  able  to 
use  the  Form  LM-2  software  bv  the  "cut 
and  paste  "  method  or  l)\  keving 
information  directlv  into  the  eUutronic 
form.  The  Form  LNi-2  software  will  be 
av.ulable  to  download  from  the  OLMS 
website  at  nuw  alms dol.iiov  well  before 
any  labor  organization  will  have  to  use 
it  to  file  their  reports,  whu  h  will  give 
the  Department  plent\  of  time  to 
c.onduc:t  compliaiu  e  assistant  e  and 
answer  questions  posfd  l)\  liie  filing 
communitv 

The  De[iaitiiii'iit  s  extensive 
coinplianc:e  assistaiK  e  will  include 
some  or  all  of  the  follow  ing  actions: 

•  Mass  mailings  to  all  reporting 
unions  explaining  the  final  rule  and  the 
effective  date. 

•  Briefings  for  national  international 
unions,  including  meetings  with 
national/ international  secretarv- 
treasurers  and  their  staffs  and  follow-up 
training  sessions. 

•  Training  CJLMS  staff  on  the  new 
forms  software  and  how  to  respond  to 
inquiri»'s  from  users 

•  Kstablishing  and  publicizing  a  toll- 
free  telephone  number  for  software 
troubleshooting. 

•  Maintaining  a  help  desk  with  a  toll- 
free  telephone  number  and  a  dedicated 
email  address  for  ht.ndling  reporting 
iiuiuiries. 

•  De\  elopment  of  users'  guides  for 
the  new  forms  software. 

•  Development  of  Powerpoint 
briefings  on  the  ncnv  forms  software. 

•  Presentation  of  Powerpoint 
briefings  b\  OLMS  field  offices  in 
c:omplianc:e  tissistance  sessions  with 
filers. 


•  Establishing  a  section  on  the  OLMS 
website  devoted  to  the  revised  Form 
LM-2  and  making  regular  updates  to  it. 

•  Developing  a  "list  serve"  system  to 
send  email  messages  to  unions, 
accountants,  union  members,  and  other 
interested  individuals  to  provide  up-to- 
the-minute  information  to  assist  in 
meeting  the  reporting  requirements  for 
the  revised  Form  LM-2. 

•  Developing  guidance  to  assist 
unions  to  configure  off-the-shelf 
software  to  best  capture  the  information 
needed  to  provide  the  data  required  for 
submitting  the  LM-2  and  T-1  reports. 

/.  Effective  Date 

The;  Department  proposed  to  make  the 
use  of  the  revised  Form  LM-2  and  the 
new  Form  T-1  mandatory  for  reports  for 
fiscal  vears  c;()mmencing  after  the 
public:ation  of  the  final  rule.  The 
Department  specifically  invited 
comments  concerning  whether  one  year 
is  an  appropriate  time  period  before 
labor  organizations  are  required  to  use 
the  new  forms  and  whether  labor 
organizaticms  should  be  required  to  use 
the  revised  form  to  report  information 
for  a  fiscal  year  that  begins  within  30 
davs  of  the  date  that  a  final  rule  is 
issued.  One  commenter  said  the 
effective  date  was  appropriate  observing 
that  "[t|he  proposed  electronic  filing 
procedures  and  effective  dates  strike  a 
reasonable  balance  between  limiting 
reporting  burdens  and  increasing 
members'  ac'cess  to  important 
information   "  Two  other  comments 
from  organizations  proposed  that  the 
effective  date  should  be  even  earlier. 
These  commenters  indicated  that  while 
the  new  rule  would  require  additional 
reporting  burdens,  the  essential 
information  to  be  reported  remained 
unchanged.  These  commenters  also 
expressed  concern  that  unions  would 
file  the  new  forms  late  as  many  unions 
do  with  the  current  forms. 

The  majority  of  the  comments 
specifically  dealing  with  the  rule's 
effective  date  opposed  the  proposed 
effective  date  saying  that  it  was  too 
soon.  The  commenters.  most  of  whom    ■ 
were  labor  organizations,  argued  that 
the  final  rule  should  not  be  imposed 
until  the  software  that  will  be  provided 
by  the  Department  is  tested, 
implemented  and  fully  operational. 
Several  unions  suggested  that  the 
effective  date  be  delayed  six  months  to 
two  years.  Some  commenters  said  that 
given  the  Department's  experience  with 
e.LORS  and  the  SEC's  experience  with 
its  reporting  system,  a  delay  of  two  to 
four  vears  before  full  implementation 
was  more  realistic.  Other  commenters 
suggested  that  the  Department's 
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software  be  subject  to  a  separate  review 
and  comment  process  after  it  is  issued. 

The  Department  continues  to  believe 
that  an  earlier  or  immediate  effective 
date  would  not  be  appropriate  for  a 
proposed  rule  of  this  magnitude.  Some 
interim  period  will  be  needed  for 
unions  to  adapt  their  recordkeeping 
practices  to  the  new  requirements. 
Similarly,  there  will  be  a  later  need  for 
the  Department  and  labor  organizations 
to  test  and  implement  the  reporting 
software  that  will  be  provided  by  the 
Department.  The  aim  of  the  Department 
is  to  balance  some  reasonable  amount  of 
time  that  unions  will  need  to  adapt  to 
the  new  reporting  requirements  and  the 
members'  immediate  interest  in 
knowing  how  their  dues  money  is  spent. 
This  member  interest  is  reflected  in  the 
numerous  comments  from  members 
indicating  general  support  for  the 
proposed  changes  and  emphasizing  the 
members'  right  to  have  information 
concerning  their  union. 

In  addressing  unions'  concerns,  it  is 
appropriate  to  sketch  the  tasks  to  be 
undertaken  by  unions  to  meet  the 
requirements  of  the  new  reporting 
regime.  The  tasks  involve  two  phases  of 
preparation.  First,  filers  will  need  to 
study  and  understand  the  new 
requirements,  make  adjustments  to  the 
union's  recordkeeping  system,  and  train 
staff.  Second,  filers  that  choose  to  take 
advantage  of  the  electronic  importation 
features  of  the  Department's  reporting 
suftware  will  need  to  create  reports 
within  their  accounting  systems  that 
will  be  used  to  export  their  data  to 
populate  the  reporting  forms.  As 
discussed  in  greater  detail  below,  the 
first  phase  likely  can  be  completed 
within  a  few  weeks  of  the  rule's 
publication  and  certainly  by  the 
effective  date  of  the  rule,  whereas  the 
second  phase  need  not  be  completed 
until  the  form  is  filed,  at  the  earliest, 
nearly  1 8  months  after  publication  of 
this  rule  (and  then  only  for  unions  that 
have  fiscal  \'ears  beginning  on  January 
1.2004). 

The  grace  period  of  about  three 
months  is  relevant  to  the  first  phase 
discussed  above,  which  begins 
immediately  upon  publication  of  the 
final  rule.  The  preamble,  instructions 
and  forms  will  be  the  authoritative 
source  of  information  regarding  the  new 
reporting  requirements.  Union  officials 
will  use  these  documents  to  understand 
what  is  required  of  them.  Additionally, 
the  Department  will  provide  substantial 
compliance  assistance  that  will  include 
an  overview  of  the  requirements,  a 
comparison  to  the  old  requirements, 
guidance  to  assist  unions  to  configure 
off-the-shelf  software  to  best  capture  the 
information  needed  to  provide  the  data 


required  for  submitting  the  LM-2  and 
T-1  reports,  a  tentative  schedule  of 
seminars  for  international,  national, 
intermediate  and  local  unions  hosted 
throughout  the  country,  an  email  list- 
serve  to  provide  periodic  updates  to 
interested  parties,  web-based  materials 
that  include  frequently  asked  questions, 
a  description  of  the  Form  T-1 
registration  process,  and  other  topics  of 
interest  to  filers. 

Once  union  officials  understand  the 
new  reporting  requirements  it  will  be 
necessar\'  to  make  some  adjustments  to 
their  recordkeeping  systems.  Most 
changes  will  be  very  minor.  The  most 
crucial. change  involves  the  tracking  of 
disbursements  to  ensure  that  each 
disbursement  is  allocated  to  the  proper 
disbursement  category  with  a 
deswiptive  purpose.  Each  union  will 
track  new  disbursements  according  to 
the  account  classifications  created  by 
that  union  and  classify-  them  according 
to  the  disbursement  categories  of  the 
revised  Form  LM-2.  Some  commenters 
asserted  that  this  is  a  dramatic  policy 
shift  tantamount  to  imposing  a  new 
recordkeeping  system,  which  would 
cause  a  significant  burden,  but  this 
ignores  the  fact  that  unions  have  always 
been  required  to  allocate  each 
disbursement  to  one  or  more 
disbursement  categories  on  the  Form 
LM-2.  For  example,  unions  have  always 
been  required  to  allocate  credit  card 
payments  to  multiple  categories  of  the 
Form  LM-2  based  upon  the  purposes  of 
each  charge.  A  single  credit  card  charge 
to  a  travel  agent  may  include  expenses 
that  must  be  allocated  to  three  or  more 
different  places  on  the  Form  LM-2.  The 
Department  has  changed  the  categories 
but  not  the  underlying  method  of 
allocating  these  disbursements.  In  fact, 
there  actually  fewer  disbursement 
categories  on  the  new  form  and  the  five 
new  categories  are  thoroughly  defined 
in  the  instructions  to  the  form.  After 
allocating  the  disbursement,  they  will 
enter  a  brief  purpose  for  each 
transaction  in  a  memo  field.  These  sorts 
of  operations  should  be  easy  to  perform 
since  such  changes  to  the  classification 
of  transactions  and  the  creation  or 
modification  of  accounts  are  made  on  a 
week-to-week  or  day-to-day  basis  in  the 
normal  course  of  business.  It  may 
require  some  retraining  to  understand 
the  new  categories  and  the  use  of  the 
memo  field,  but  this  is  guidance  that 
bookkeepers  are  accustomed  to 
receiving.  Nothing  during  this  phase  is 
particularly  time  consuming,  difficult, 
or  outside  the  common  routine  of 
individuals  engaged  in  bookkeeping  and 
accounting.  In  sum,  the  Department 
believes  that  Form  LM-2  filers  will  be 


able  to  make  any  needed  adjustments  to 
their  bookkeeping  and  data  processing 
practices  to  captiue  and  allocate 
transactions  in  the  categories  prescribed 
by  the  Form  LM-2  and  to  later  transmit 
such  data  without  incurring  an  undue 
burden. 

Addressing  unions'  additional 
concerns,  it  is  the  Department's  position 
that  neither  the  time  spent  by  the  SEC 
in  the  development  of  its  Electronic 
Data  Gathering,  Analysis,  and  Retrieval 
(EDGAR)  system  nor  the  time  required 
for  the  Department  to  implement  its 
e.LORS  system  provide  appropriate 
paradigms  for  determining  the  time 
necessary  to  implement  mandatory 
electronic  filing  of  the  Form  LM-2. 
First,  the  phase-in  of  the  mandatory 
electronic  filing  on  the  SEC's  EDGAR 
system  was  completed  on  Mav  6.  1996. 
over  seven  years  ago.  See  61  FR  13544: 
http://w\\'\v. spc.gov/ info/edgar/ 
regoveniew.htm.  Since  then,  technology 
has  continued  to  develop,  building,  in 
part,  on  experience  gained  from  using 
systems  like  EDGAR,  and  computerized 
recordkeeping  and  communication  have 
become  more  accessible  and  better 
understood.  As  the  SEC  itself 
commented,  in  implementing  recent 
improvements: 

Recent  technoiogit:al  advances,  most 
notabh-  the  rapidly  expanding  use  of  the 
Internet,  have  led  to  unprecedented  c:hanges 
in  the  means  axailable  to  corporations, 
government  agencies,  and  the  investing 
public  to  obtain  and  disseminate 
information.  Today  many  companies. 
regardless  of  size,  make  information  available 
to  the  public  through  Internet  web  sites.  On 
those  >ites  and  through  links  from  one  web 
site  to  others,  individuals  mav  obtain  a  vast 
amount  of  information  in  a  matter  of  seconds. 
.•\dvanced  data  presentation  methods  using 
audio,  video,  and  graphic  and  image  material 
are  now  available  through  even  the  most 
inexpensive  personal  computers  or  laptops. 

65  FR  24788-89. 

Moreover,  the  EDGAR  system  is  far 
more  complex  and  multi-faceted  than 
the  filing  of  the  one  or  two  forms 
contemplated  by  this  rule.  In  fact, 
EDGAR  accommodates  the  filing  of  over 
75  separate  forms  by  a  variety  of 
different  types  of  entities.  See  http:// 
www. sec.gov/info/edgar/ 
forms.htm^ common.  The  fact  that  such 
a  massive  system  could  be  implemented 
with  a  three-year  phase-in  period  over 
seven  years  ago  lends  support  to  the 
Department's  assertion  that  the  far 
simpler  architecture  required  to  permit 
similar  organizations  to  file  two  forms, 
at  most,  can  be  implemented  in  much 
less  time.  In  addition,  the  Department 
will  be  able  to  utilize  both  the 
architecture  developed  for  e.LORS.  as 
well  as  e.xperience  gained  in  developing 
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and  implementing  that  system,  to 
fdciHtate  the  establishment  of  a  system 
(if  mandatory  electronic  filing  for  the 
c:urrpnt  Form  LM-2.  Althouoh  some 
commenters  also  pointed  to  delavs  in 
publication  of  recordkeeping  rules  bv 
the  Occupational  .Safety  and  Health 
A(lminl^tration.  those  delays  are 
irrelevant  inasmuch  as  they  were  related 
to  policv  changes,  not  technical 
diffic  ult'iej,,  .See  88  FR  iH601. 

The  Department  continues  to  believe 
that  labor  organizations  will  have 
adequate  time  to  conform  to  the  revised 
forms  and  complv  with  the  more 
detailed  reporting  recjuirf-ments.  As 
indicated  above,  unions  will  have  a 
minimum  of  approximately  18  months 
before  their  firs!  report  on  the  new 
forms  is  due.  During  this  time,  they 
alreadv  will  have  made  changes  to  their 
bookkeeping  practic  es  needed  to 
capture  the  information  that  will  be 
reported  Thu.s.  the  unions  will  hf  able 
to  focus  their  efforts  on  training  their 
staff  in  the  new  requirements  of  the 
actual  reporting  software.  As  the 
Department  has  acknowledged,  there 
were  some  complications  with  the 
implementation  of  the  pre\ious  e.LORS 
system.  The  Department  has  learned 
from  this  process   Building  upon  the 
e.xisting  infrastruc  ture.  the  Department 
is  employing  more  advanced  technolog\ 
in  developing  the  reporting  software 
than  was  the  case  in  the  initial  e.LORS 
project.  Similar  software  has  proven 
efficient  with  other  government 
agencies. 

As  discussed  above,  the  Department 
has  decided  to  delav  the  effective  date 
of  the  final  rule  by  postponing  its 
application  until  unions  begin  their  next 
fiscal  vear  after  December  31.  2003,  i.e.. 
about  three  mcmths  after  publication  of 
this  rule.  Approximately  two  thirds  {-' d 
of  the  reporting  unions  begin  their  fisc:al 
vear  on  lanuarv  1   The  first  report 
containing  the  information  required 
under  the  new  rule  for  these  unions 
would  be  due  on  March  ,J1.  200,5.  Labor 
organizations  that  use  a  fiscal  year 
beginning  on  a  date  other  than  [anuarv 
1  will  have  even  more  time  to  comply. 

rV.  Summary  of  Changes  to  the 
Proposal  to  Require  Form  T-1 
Reporting  for  Trusts 

The  Department  proposed  to  require 
all  unions  to  report  the  assets,  liabilities, 
receipts,  and  disbursements  of  all  funds 
or  organizations  that  are  not  wholly 
owned  by  the  union,  but  that  meet  the 
statutorv'  definition  of  a  "trust  in  whic:h 
a  labor  organization  is  interested,"  that 
have  annual  receipts  of  5200,000  or 
more  and  to  which  the  labor 
organization  contributes  at  least  510,000 
during  the  reporting  year  on  a  new  Form 


T-1  (Trust  Annual  Report)  in  order  to 
fulfill  the  purpose  of  the  statutory 
reporting  requirements, 

.•\  "trust  in  whic:h  a  labor  organization 
is  interested"  is  defined  in  Section  3(1) 
of  the  LMRDA  (29  U.S.C.  402(1)1  as 
follows: 

"    *    *  a  trust  or  other  fund  or  organization 
(11  which  was  created  or  established  by  a 
labor  organization,  or  one  or  more  of  the 
trustees  or  one  or  more  members  of  the 
governing  body  ul  vshiih  is  selected  or 
appointed  bv  a  labor  organi/alion.  and  (21  a 
primary  purpose  of  winch  is  to  provide 
benefits  for  the  members  of  suc:h  labor 
organization  or  their  beneficiaries. 

The  Department  sought  comments  on 
a  number  of  issues  relating  to  thisnew 
form,  which  are  discussed  belcjvv. 

A   Who  Should  Bf  Required  To  File  a 
Form  T-1  • 

1.  Labor  Organizations  That  File  Forms 
LM-3  and  LM-4 

The  De[)artment  proposed  that  all 
labor  organi/.itions.  inc  hiding  smaller 
labor  organizations  eligible  to  file  their 
labor  organization  annual  financial 
report  on  Forms  LM-3  and  LM-4,  as 
well  as  larger  labor  nrg<inizations 
required  to  file  Form  LM-2,  would  be 
required  to  file  Form  T-1  for  any  trust 
in  whic:h  a  labor  organization  is 
interested  if  the  total  annual  receipts  of 
the  trust  were  at  least  5200.000  and  to 
which  the  labor  organization 
(  nntributed  at  least  510.000.  or  to  which 
510. 000  was  contributed  on  behalf  of 
the  labor  organization,  during  the 
reported  year.  The  proposed  Fcjrm  T-1 
is  desigrieil  to  reipiire  unions  to  report 
financial  information  about  union  funds 
that  have  been  inv(>sted  in  suc:h  trusts, 
informaticm  that  has  not  been  disc:los(>d 
under  the  current  reporting  regimen  for 
unions.  The  proposed  reporting  scheme 
was  established  to  discourage 
circumvention  or  evasion  of  the 
reporting  recjuirements  for  such  trusts, 
while  imposing  minimal  burdens  on 
labor  organizations.  The  Department 
invited  comments  on  whether  this 
aspect  of  the  Department's  proposal 
strikes  an  ap[)ropriatt?  balance  between 
the  need  for  transparency  and  any 
burden  on  labor  organizations. 

Numerous  commenters  expressed 
their  views  on  the  reporting  burden  that 
the  proposal  would  entail.  Some 
commenters  discussed  thi;  likely  impact 
on  unions  without  substantial  resources 
invested  in  covered  trusts.  A  business/ 
trade  associaticm  asserted  that  the 
reporting  burden  on  such  unions  would 
be  significantly  less  than  on  unions  with 
more  substantial  assets,  given  that  the 
burden  likely  would  be  proportional  to 
the  size  of  a  union's  overall  finances. 


The  association  also  suggested  that  it 
might  be  appropriate  to  require  smaller 
labor  organizations,  otherwise  eligible  to 
file  their  labor  organization  annual 
financial  report  on  Forms  LM-3  or  LM— 
4,  to  file  their  annual  reports  on  the 
more  detailed  Form  LM-2  for  any  year 
in  which  such  organizations  meet  the 
requirement  for  filing  the  Form  T-1. 

Many  unions  submitted  comments 
that  would  except  some  unions  from  the 
Department's  proposal.  These 
commenters  stated  ihat  unions, 
regardless  of  the  size  of  their 
membership  or  their  financial  resources 
would  have  virtually  the  same 
responsibility  and  tasks,  even  though 
only  a  small  number  of  the  unions 
would  have  the  staff  or  other  resources 
to  obtain,  prepare,  and  file  timely  and 
accurate  information  on  Form  T-1. 

Many  commenters  stressed  the 
limited  human  resources  available  to 
some  unions.  These  commenters 
ob.seryed  that  many  unions  have  no 
clerical  emplo\'ees  and  must  rely  either 
on  part-time  officers  or.  in  very  many 
cases,  unpaid  members  who  volunteer 
their  servicies  after  work  hours.  In  the 
view  of  these  commenters,  very  few  of 
those  officials  and  employees  have  the 
computer  or  accounting  experience  or 
training  sufficient  to  readily  process  and 
submit  the  necessary  financial 
information  for  the  Form  T-1  in 
electronic  format. 

Commenters  stated  that  many  labor 
organizations  conduct  and  record  their 
financial  and  other  union  affairs  by 
hand  and  seldom  have  ready  access  to 
current-generation  computers,  software, 
and  other  electronic  equipment.  These 
commenters  expressed  concern  that 
these  organizations,  which  already  often 
find  it  necessary  to  hire  professional 
assistance  to  meet  current  reporting 
requirements,  in  many  cases  would  be 
constrained  further  to  hire  and  rely  on 
computer,  accounting,  legal,  and  other 
consulting  assistance  to  comply  with 
the  Department's  Form  T-1  proposal. 
Additionally,  these  commenters  stated 
that  such  unions  would  find  it 
necessary  to  expend  significant  amounts 
of  their  resources  for  training  on  how  to 
meet  their  reporting  obligations.  The 
commenters  further  stated  that,  because 
there  is  a  significant  turnover  of  the 
organization's  part-time  and  unpaid 
officials  and  employees,  those  costs  may 
not  only  be  a  significant  but  also  a 
recurring  expense  for  small 
organizations.  Commenters  stated  that 
many  organizations  would  be  faced  with 
the  dilemma  of  raising  the  dues  of,  or 
cutting  services  to.  their  members. 

The  Department  has  been  persuaded 
that  the  relative  size  of  a  union,  as 
measured  by  its  overall  finances,  will 
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affect  its  ability  to  comply  with  the 
proposed  requirements  relating  to  trusts 
in  which  the  union  has  an  interest.  For 
this  reason,  the  Department  has  decided 
to  limit  the  requirement  for  filing  Form 
T-1  to  labor  luiions  that  have  receipts 
of  at  least  $250,000  per  year,  the  same 
filing  threshold  that  applies  to 
organizations  that  must  file  their  annual 
financial  reports  on  Form  LM-2. 
Accordingly,  the  Department's  final  rule 
excepts  from  the  trust  reporting 
requirement  labor  unions  that  are 
eligible  to  file  Forms  LM-3  and  LM-4. 

Because  the  proposed  requirement 
that  Form  LM-3  and  -4  filers  file  a 
Form  T-1  for  trusts  in  which  they  are 
interested  was  the  only  significant 
change  proposed  with  respect  to  Forms 
LM-3  and  LM-4.  neither  these  forms 
nor  the  Instructions  for  them  will  be 
included  in  the  appendix  to  this  rule.  In 
addition,  a  change  will  be  made  to  the 
Instructions  for  Form  LM-2  to  make 
them  consistent  with  the  unchanged 
Instructions  for  Forms  LM-3  and  -4, 
which  provide  that  the  term  "total 
annual  receipts"  includes  receipts  of 
any  subsidiary  organization,  defined  as 

*   *    *  any  separate  organization  of  which  the 
ownership  is  wholly  vested  in  the  reporting 
labor  organization  or  its  officers  or  its 
membership,  which  is  governed  or  controlled 
bv  the  officers,  employees,  or  members  of  the 
reporting  labor  organization,  and  which  is 
wholly  financed  by  the  reporting  labor 
organization. 

While  an  entity  that  meets  the 
definition  of  a  subsidiary  will  also  be  a 
trust  in  which  the  union  is  interested, 
the  assets  of  which  would  not  normally 
be  included  in  "total  annual  receipts"  of 
the  reporting  union,  an  exception  to  the 
normal  rule  will  be  added  to  the 
Instructions  to  make  clear  that  the  assets 
of  a  trust  should  not  be  included  unless 
the  trust  is  also  a  subsidiary,  as  defined 
above.  The  NPRM  pointed  out  that  one 
alternative  to  the  proposed  criteria  for 
filing  a  Form  T-1  would  be  to  require 
a  report  for  any  entity  that  is  dominated 
or  controlled  to  such  a  degree  that 
assets,  liabilities,  receipts  and 
disbursements  of  the  entity  effectively 
are  those  of  the  union  itself. 
Commenters  were  specifically  invited  to 
comment  on  the  fact  that  assets  and 
receipts  of  such  an  entity  "would  be 
reportable  as  assets  and  receipts  of  the 
union  itself  (rather  than  assets  of  an 
organization  in  which  the  union  has  an 
interest)"  and  that  the  addition  of  such 
amounts  might  require  a  union  to  file  a 
Form  LM-2  rather  than  a  Form  LM-3  or 
LM-4.  See  67  FR  79285.  Although,  as 
explained  in  Section  IV.  A.  3,  the 
Department  has  rejected  reporting  based 
on  "single  entity"  status  in  favor  of  the 
statutory  definition  of  a  trust  in  which 


a  labor  organization  is  interested,  it  is 
appropriate  to  retain  the  existing 
inclusion  of  the  receipts  of  a  subsidiary 
(which  is  more  clearly  and  more 
narrowly  defined  than  a  single  entity)  in 
the  receipts  of  a  reporting  union  for  the 
sole  piupose  of  deciding  whether  the 
union  must  file  a  Form  LM-2. 
Otherwise,  removing  the  requirement 
for  unions  with  annual  receipts  of 
$250,000  or  less  to  file  a  report 
regarding  trusts  in  which  they  are 
interested  would  permit  unions  to 
allocate  assets  to  a  wholly  owned, 
controlled  and  financed  entity  and 
avoid  even  the  reporting  requirements 
imposed  with  respect  to  such  entities 
before  these  reforms. 

2.  Other  Exemptions 

The  Department  originally  proposed 
four  express  exemptions  to  the  Form  T- 
1  Trust  Annual  Report:  (1)  Where  an 
organization  makes  freely  available,  and 
specifies  the  location  of,  an  audit  of  the 
trust  pursuant  to  29  U.S.C.  186(c)(5)(B); 
(2)  where  an  organization  files  publicly 
available  reports  about  the  trust  as  a 
Political  Action  Committee  (PAC)  with 
a  state  or  federal  agency;  (3)  where  a 
report  about  the  trust  as  a  political 
organization  is  filed  with  the  Internal 
Revenue  Service  pursuant  to  26  U.S.C. 
527;  or  (4)  where  the  trust  is  required  to 
file  an  annual  report  pursuant  to  ERISA 
(29  U.S.C.  1023).  The  Department 
invited  comments  concerning  whether 
the  proposed  Form  T-1  procedures — 
including  the  enumerated  exemptions  to 
Form  T-1  filing — were  appropriate 
given  the  facts  and  circumstances  of 
current  union  reporting. 

Many  labor  organizations  supported 
the  proposed  Form  T-1  exemptions  as 
a  reasonable  approach  that  provides 
valuable  financial  disclosure,  while 
avoiding  needless  duplication  of  effort. 
Other  unions,  apparently  either 
mistaken  about,  or  unaware  of,  the 
parameters  of  the  exemptions,  criticized 
the  Form  T-1  on  the  ground  that  many 
trusts  are  heavily  regulated  by  ERISA 
(and  other  federal  laws)  and  are  already 
required  to  file  similar  financial  reports 
with  government  agencies.  In  the 
Department's  view,  these  comments  are 
best  read  to  provide  implicit  support  for 
the  proposed  exemptions.  Several 
commenters  suggested  that  the 
Department  extend  the  Form  T-1 
exemption  to  any  entity  willing  to  be 
audited  by  an  independent  certified 
public  accountant  and  willing  to  make 
that  audit  publicly  available, 
irrespective  of  whether  the  trust 
currently  files  an  audit  or  report  with  a 
goveriunent  agency.  Finally,  several 
trade  associations  suggested  that  the 
Form  T-1  permit  no  exemptions  at  all. 


These  organizations  stated  that,  at  a 
minimum,  unions  be  required  to  append 
to  their  Form  LM-2  filings  the  pertinent 
audit  or  annual  report  filed  with  the 
other  government  agency. 

In  response  to  these  conunents.  the 
Department  has  continued  to  provide 
foiu-  exceptions  to  the  Form  T-1 
requirements:  (1)  A  PAC  fund,  if 
publicly  available  reports  on  the  PAC's 
funds  are  filed  with  federal  or  state 
agencies;  (2)  any  political  organization 
for  which  reports  are  filed  with  the  IRS 
imder  26  U.S.C.  527;  (3)  employee 
benefit  plans  filing  a  complete  and 
timely  report  imder  ERISA;  and  (4)  any 
covered  trust  or  fund  for  which  an 
independent  audit  has  been  conducted 
in  accordance  with  standards  prescribed 
in  the  final  rule.  For  the  first  three 
categories,  the  exception  is  complete. 
No  Form  T-1  is  required.  For  the  fourth 
category,  a  union  must  file  the  Form  T- 
1,  but  can  file  the  independent  audit  in 
lieu  of  providing  the  financial 
information  otherwise  required  by  Form 
T-1.  The  audit  will  be  required  to  meet 
either  the  requirements  of  29  CFR 
2520.103-1  et  seq.  (relating  to  annual 
reports  and  financial  statements 
required  to  be  filed  under  ERISA)  or  the 
standards  described  in  detail  in  the 
Instructions  to  Form  T-1. 

The  standards  prescribed  in  the  Form 
T-1  Instructions,  generally,  require  that 
the  audit  be  performed  by  an 
independent  qualified  public 
accountant  who.  after  examining  the 
financial  statements  and  other  books 
and  records  of  the  trust,  as  the 
accountant  deems  necessar\',  certifies 
that  the  trust's  financial  statements  are 
presented  fairly  in  conformity  with 
accepted  accounting  principles.  Notes  to 
the  financial  statements  included  in  the 
audit  must  disclose,  for  the  preceding 
twelve  month  period:  Losses,  shortages, 
or  other  discrepancies  in  the  trust's 
finances;  the  acquisition  or  disposition 
of  assets,  other  than  by  purchase  or  sale: 
liabilities  and  loans  liquidated,  reduced, 
or  written  off  without  the  disbursement 
of  cash;  and  loans  made  to  union 
officers  or  employees.  The  audit  must  be 
accompanied  by  schedules  that  disclose, 
for  the  preceding  twelve  month  period: 
A  statement  of  the  assets  and  liabilities 
of  the  trust,  valued  at  current  value,  and 
the  same  data  displayed  in  comparative 
form  for  the  end  of  the  previous  fiscal 
year  of  the  trust:  a  statement  of  trust 
receipts  and  disbursements:  and  a  list  of 
all  entities,  including  the  name  and 
description  of  the  entity,  with  which  the 
trust  conducted  $10,000  or  more  of 
commerce  during  the  reporting  period, 
as  well  as  the  aggregated  total  of  all 
receipts/disbursements  with  each  such 
entity  during  the  reporting  period. 
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These  standards  overlap  partially  with 
the  standards  required  by  the  ERISA 
rule,  with  changes  necessary  to  serve 
the  particular  needs  of  the  Department 
in  administering  the  "interested  trust" 
provisions  of  the  LNiRDA.  as  discussed 
throughout  this  section  of  the  preamble. 
See  generally  AICPA.  Professional 
Standards,  Special  Reports.  ALJ  §§600 
and  623;  FASB.  FAS  117.  Final 
Statements  for  N'ot-for-Profit 
Organizations.  HII  45,  47.  63 

The  new  audit  alternative  is  aimed  at 
promoting  disclosure  while  avoiding 
duplication  for  trusts  that  are  already 
subject  to  an  independent  audit.  The 
audit  option  enables  unions  to  avoid 
reporting  the  detailed  financial 
information  on  a  Form  T-1  if  they  are 
already  receiving  an  audit  that  meets  the 
specifications  set  forth  above,  bv  simpl\ 
filing  a  copy  of  such  an  audit  along  with 
the  first  page  of  a  Form  T-1 ,  which 
provides  identifying  information.  Thp 
criteria  set  forth  above  are  in  line  with 
standard  business  practices  {id  ]  and 
provide  the  kind  of  information  in 
which  union  members  who  submitted 
comments  on  this  issue  demonstrated 
an  interest.  The  information  required  m 
such  an  audit,  however,  is  somewhat 
more  general  than  that  otherwise 
required  on  a  Form  T-1    For  example, 
an  audit  need  not  specif\-  the  purpose 
for  disbursements  of  SlO.OGO  or  morf-  bv 
the  trust,  but  need  onlv  list  the 
identities  of  those  with  whom  the  trust 
engaged  in  510,000  transactions. 

As  discussed  earlier,  no  union  is 
required  to  file  an  audit  for  a  covered 
trust.  Instead,  the  union  may  choose  to 
meet  the  reporting  requirement  bv 
submitting  either-  (1)  A  statement  that  a 
qualifving  report  (as  identified  above  in 
the  categories  listed)  has  been  filed  with 
a  separate  government  agency,  (2)  a 
copy  of  an  independent  audit  meeting 
the  standards  prescribed  above:  or  (3)  a 
completed  T-1  Form  These 
requirements  should  not  be  read  as 
diminishing  or  affecting  in  anv  wav  a 
trust's  disclosure  obligations  under 
other  applicable  law  including,  but  not 
limited  to,  ERISA,  state  and  federal 
reporting  laws  governing  PAC  funds. 
IRS  regulations  governing  political 
organizations,  and  Section  302(c)  of  the 
Labor  Management  Relations  Act 
(LMRA),  29  U.S.C.  186(c). 

The  audit  process  provides  a  valuable 
qualitative  check  on  the  entitv's 
finances  by  an  independent  examiner. 
Among  other  regulatory  schemes,  the 
SEC.  as  noted  above,  recognizes  the 
important,  rigorous  role  independent 
audits  serve  in  its  regulation  of  public 
companies.  The  Department  recognizes 
that  the  audit  option  may  not  provide 
the  same  detail  as  the  Form  T-1,  but  in 


this  context  the  need  for  itemization  is 
less  significant  than  it  is  in  reporting  the 
union's  non-trust  assets  because  the 
Form  T-1  does  not  applv  to 
disbursements  by  labor  organizations 
directly.  The  Form  LM-2  alreadv 
captures  specific  union  disbursements 
and  accounts  payable  to  trusts.  The 
Form  T-1  is  designed  to  provide 
information  about  an  entity  created  by 
the  labor  organization,  or  trustees  or 
members  of  the  governing  body  of 
which  are  selec:ted  or  appointed  by  the 
labor  organization,  a  primary  purpose  of 
which  is  to  provide  benefits  for  the 
labor  organization's  members  or  their 
beneficiaries 

Many  union  members  recommended 
generally  greater  scrutiny  of  joint 
employer-union  funds  authorized  under 
the  LMRA.  Moreover,  while  manv  union 
members  were  critical  of  the  current 
state  of  joint  funds  disclosure  and 
sought  greater  Department  oversight  of 
these  funds,  these  comments  can  be 
read  equallv  as  sup|)orting  the 
requirements  that  unions  specify  where 
the  audit  is  available.  At  least  one  union 
member  stated  that  the  critical  problem 
was  that  requests  for  information  about 
these  funds  were  ignored — not  that  the 
substance  of  the  information  provided 
was  insufficient.  Similar  reasoning 
supports  extending  the  opportunitv  to 
reporting  labor  organizations  to  file  a 
qualifving  audit  in  place  of  a  Form  T- 
1  for  anv  trust.  The  Department 
believes,  however,  that  such  audits 
should  be  filed  with  the  Department, 
rather  than  maintained  separately  from 
the  labor  organization's  other  financial 
information.  Their  filing  with  the 
Departnunit  will  promote  transparent:v 
and  accountability  by  allowing  union 
members  to  access  all  trust  information 
quickly  and  easilv  in  one  location. 

3.  Form  T-1  Rejiortuig  Threshold 

The  Department  proposed  a  reporting 
threshold  based  on  the  trust's  annual 
receipts  and  a  union's  annual 
contributions  to  the  trust  (or  the 
contribution  made  on  the  lalxjr 
organization's  behalf,  or  as  a  result  of  a 
negotiattid  agreement  to  which  the  labor 
organization  is  a  party)  The  Department 
proposed  $200,000  in  annual  receipts  as 
the  trust  threshold  and  SlO.OOO  as  the 
threshold  for  a  uni<m's  contributions  to 
the  trust.  Although  most  of  the 
comments  received  focused  on  the  size 
of  d  labor  organization's  contribution, 
rather  than  the  size  of  a  reportable  trust, 
the  Department  has  decided  to  raise  the 
reporting  threshold  to  require  unions  to 
report  only  trusts  with  annual  receipts 
of  $250,000  or  more,  consistent  with  the 
increase  in  the  reporting  threshold  for 
the  Form  LM-2, 


One  comment  suggested  that  in  some 
circumstances  the  $10,000  threshold  for 
labor  organization  contributions  to  a 
trust  was  too  high.  That  comment  urged 
the  Department  to  modify  the  proposal 
so  that  a  union  that  contributes  either 
$10,000  or  10%  of  its  total  annual 
receipts,  whichever  is  less,  would  be 
required  to  file  Form  T-1,  The  comment 
reasoned  that  amounts  of  less  than 
$10,000  may  be  significant,  relative  to 
the  organizations  overall  finances,  for 
some  unions,  and  that  members  of  such 
unions  should  have  the  benefit  of 
knowing  how  their  money  is  being 
spent.  As  noted  above,  the  Department 
invited  comments  about  the  impact  that 
the  proposed  trust  reporting 
requirement  would  have  on  unions  with 
relatively  small  assets.  The  commenters 
have  persuaded  the  Department  that 
some  smaller  unions  could  encounter 
significant  and  recurring  difficulties  in 
complying  with  the  Department's 
proposal.  The  Department's  decision  to 
limit  the  requirement  for  filing  Form  T- 
1  to  those  unions  with  annual  receipts 
of  at  least  $250,000  has  rendered  moot 
the  suggestion  to  adopt  an  alternative 
Form  T-1  filing  threshold  for  union 
contributions  of  the  lesser  of  $10,000  or 
10%  of  the  union's  total  annual  receipts. 

The  Department  recognizes  that 
amounts  less  than  SlO.OOO  may  be 
comparatively  more  significant  to  some 
unions.  However,  the  Department 
believes  that  the  value  of  such 
information  to  union  members  is 
outweighed  by  the  burden  such 
reporting  could  have  on  unions  without 
a  professional  or  even  full-time  staff. 
Such  unions  also  may  have 
comparatively  more  difficulty  in 
obtaining  the  detailed  information  and 
preparing  the  detailed  trust  report  on 
Form  T-1.  especially  in  electronic 
format. 

A  number  of  commenters  expressed 
the  view  that  the  $10,000  union 
contribution  threshold  for  filing  Form 
T-1  was  too  low  and  recommended 
various  alternatives: 

•  Two  comments  suggested  that  the 
$10,000  threshold  served  a  limited 
purpose  because  a  benefit  program 
would  readily  meet  that  threshold;  the 
comments  cited  as  an  example  the  fact 
that  a  union  with  as  few  as  49  members 
who  work  full-time  and  contribute  $,10 
per  hour  to  a  benefit  program  would 
meet  the  threshold.  A  third  comment 
suggested  that  the  union  annual 
contribution  threshold  be  raised  to 
$25,000. 

•  Two  comments  stated  that  the 
Department's  proposal  would  require  a 
union  to  file  detailed  reports  on  Form 
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T-l  regarding  trusts  in  which  a  union 
may  have  only  a  5%  ownership  interest. 
Those  conunents  urged  the  Department 
to  revise  the  proposal  so  that  the 
threshold  was  based  on  ownership  or 
control  of  at  least  50%  of  the  trust. 

•  For  similar  reasons,  three  comments 
suggested  that  a  threshold  of  20%  or 
25%  or  some  other  percentage  of  the 
receipts  of  the  trust  would  be  a  better 
measure  of  the  union's  relationship  with 
the  trust  that  would  permit  the  union  to 
obtain  details  of  the  trust's  financial 
operations  to  be  reported  on  the  Form 
T-l. 

The  Department  has  not  been 
persuaded  that  these  comments  provide 
a  sufficiently  balanced  and  workable 
alternative  to  the  Department's 
proposal.  The  $10,000  threshold  for 
union  contributions  proposed  by  the 
Department  represents,  in  the 
Department's  view,  the  most 
appropriate  compromise  between  an 
amount  that  is  sufficiently  high  so  that 
an  undue  reporting  burden  is  not 
imposed  on  unions  with  limited 
finances  and  an  amount  that  is 
sufficiently  low  so  that  trusts  will  be 
reported  if  they  receive  contributions 
equal  to  a  significant  proportion  of  the 
reporting  union's  other  financial  affairs. 
Thus,  a  threshold  contribution  of 
S25. 000  seems  excessively  high,        * 
especially  in  relation  to  the  other 
financial  affairs  of  labor  organizations. 
Setting  the  threshold  at  this  level  would 
deny  members  information  about 
financial  transactions  involving  a 
significant  amount  of  money  relative  to 
the  union's  overall  finances  and  other 
reportable  financial  transactions. 

Basing  a  union's  obligation  to  file  a 
trust  report  on  the  percentage  of  the 
union's  ownership  or  control  of  the  trust 
also  does  not  appear  to  be  a  workable 
or  appropriate  approach.  Union 
ownership  and  control  in  the  context  of 
a  union's  participation  in  a  trust  that 
provides  benefits  to  the  union 
membership  are  very  difficult  concepts 
to  quantify.  Even  if  percentages  of 
ownership  or  control  were  susceptible 
to  reasonably  precise  calculations,  in 
view  of  the  many  variables  present  in 
these  situations,  there  is  no  readily 
apparent  figure  that  would  ensure  the 
cooperation  of  the  various  trusts. 

In  any  event,  it  seems  unlikely  that 
significant  ownership  or  control  need  be 
vested  in  a  single  reporting  labor 
organization  in  order  to  ensure  trust 
cooperation  so  that  the  labor 
organization  may  obtain  trust 
information  sufficient  for  filing  a  Form 
T-l.  A  trust  in  which  a  labor 
organization  is  interested  is  defined  in 
section  3(1)  of  the  LMRDA  to  mean  an 
organization  that  was  created  or 


established  by  a  labor  organization  or 
one  or  more  of  the  members  of  the 
governing  body  of  which  is  selected  or 
appointed  by  a  labor  organization.  Thus, 
by  definition  one  or  more  labor 
organizations  probably  will  have 
significant  involvement  in  the  affairs  of 
the  trust.  As  a  result,  the  Department 
anticipates  that  in  most  instances  the 
reporting  union,  either  by  itself  or  in 
combination  with  other  reporting 
unions,  in  practice  will  exercise 
sufficient  influence  to  require  or 
persuade  the  trust  to  provide  the 
information  necessary'  to  file  a  Form  T- 
1.  It  seems  likely  that  in  the  great 
preponderance  of  circumstances  it 
would  not  be  necessary  for  a  reporting 
union  to  have  anjlhing  approaching 
50%  ownership  or  control  of  the  trust  in 
order  to  obtain  the  necessan*' 
information  from  the  trust  to  prepare 
and  file  Form  T-l. 

The  Department  disagrees  with  the 
suggestion  that  a  union's  reporting 
threshold  be  based  on  the  union's  share 
of  a  particular  trust's  annual  receipts. 
Under  this  approach,  for  example,  a 
union  would  have  to  file  a  Form  T-l 
only  if  the  anion's  per  annum 
contribution  reflects  20%  or  25%  of  the 
total  contributions  received  by  the  trust 
during  this  period.  This  approach 
would  operate  to  except  from  reporting 
information  relating  to  substantial 
contributions  by  a  union,  even  though 
such  contributions  could  represent  the 
primary  investment  of  the  union. 
Moreover,  this  approach  would  deny 
members  information,  given  the  purpose 
of  the  trust,  that  is  uniquely  important 
to  them  as  union  members,  even  though 
the  contributions  of  their  particular 
union  represents  only  a  relatively  small 
fraction  of  the  contributions  received  by 
the  trust.  A  formula  setting  the 
threshold  at  20%  or  25%  of  the  annual 
receipts  of  the  trust  might  exclude  from 
the  reporting  requirement  those  large 
trusts  that  have  numerous  participating 
unions.  Thus,  even  though  the  trust's 
entire  contributions  come  from  unions, 
no  information  would  be  disclosed  by 
this  trust  unless  a  contributing  union 
exceeds  the  suggested  percentage  of 
total  contributions.  For  example,  if  a 
union  need  only  file  a  Form  "T-l  for  a 
trust  if  it  contributes  20%  of  the  trust's 
annual  receipts,  no  disclosure  will  be 
required  for  even  the  smallest  reportable 
trust,  i.e..  a  trust  with  annual  receipts  of 
$250,000,  unless  a  single  union 
contributes  at  least  $50,000  annually  to 
the  trust,  even  though  the  trust  receives 
all  or  most  of  its  funding  from  a  group 
of  six  or  more  unions. 

The  Department  recognizes  that 
where  one  or  more  labor  organizations 
participate  in  a  trust  and  fewer  than  all 


such  labor  organizations  meet  the 
annual  contribution  threshold  that         "^ 
would  trigger  the  obligations  to  file 
Form  T-l  under  the  Department's 
proposal,  all  labor  organizations  that  are 
required  to  file  Form  T-l  will  submit 
virtually  the  same  report.  Members  of 
the  other  participating  labor 
organizations  that  do  not  meet  the 
annual  contribution  threshold  and  that 
are  not  required  to  file  Form  T-l  would 
have  access  to  those  trust  reports 
because  the  reports  are  public 
information  under  section  205  of  the 
LMRDA,  29  U.S.C.  435.  However,  the 
Department  believes  that  it  is 
impractical  to  restrict  the  reporting  to  a 
single  labor  organization.  Although  it 
might  be  possible  to  impose  the 
reporting  obligation  only  on  the  labor 
organization  that  makes  the  largest 
contribution  to  the  trust,  this  rule  might 
be  difficult  to  apply  unless  trusts  were 
mandated  to  maintain  an  easily 
accessible  and  dynamic  report  of 
contributions  by  each  participant  in  the 
trust,  a  condition  that  the  Department  is 
unable  to  impose.  Allowing  self- 
selection  among  unions  also  would  be  a 
possible  option,  but  there  is  no 
guarantee  that  this  would  be  workable. 
There  is  no  mechanism  by  which  this 
obligation  could  be  enforced,  and  a 
particular  union's  failure  to  abide  by 
any  voluntan,'  arrangement  would  deny 
members  of  several  unions  information 
to  which  they  are  entitled.  Thus,  in  the 
Department's  view,  this  alternative  does 
not  ensure  that  members  would  receive 
information  about  their  unions  trust 
holdings  on  a  regular,  predictable,  and 
enforceable  basis. 

The  Department  also  sought 
comments  on  an  alternative  "single 
entity"  test  to  identify  those  funds  or 
other  organizations  for  which  a  union 
should  report  assets,  liabilities,  receipts 
and  disbursements.  The  NPRM  defined 
a  "single  entity"  as  one  that  is 
"dominated  or  controlled  by  the  labor 
organization  to  such  a  degree  that  assets, 
liabilities,  receipts  and  disbursements  of 
the  entity  effectively  are  those  of  the 
union  itself."  Id.  The  test  focuses  on 
such  factors  as  commonality  of 
ownership,  directors  and/or  officers, 
exercise  of  control,  personnel  policies, 
and  operations.  If  a  related  organization 
and  the  union  are  effectively  a  "single 
entity."  then  the  union  would  be 
required  to  include  the  related 
organization's  financial  information  as 
part  of  the  union's  own  finances  on  the 
appropriate  LM  form.  The  Department 
invited  comments  on  the  following 
specific  issues:  (i)  Whether  requiring  a 
union  to  report  financial  data  for  any 
organization  qualifying  as  a  "single 
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entity"  would  provide  better 
information  to  interested  union 
members  than  the  current  requirements 
for  reporting  trusts  in  which  the  union 
has  an  interest;  (ii)  whether  a  union 
could  easily  identify-  organizations  that 
satisfy  the  "single  entity"  test;  and  (iii) 
whether  the  proposed  "single  entity" 
rule  may  affect  some  smaller  unions  if 
the  combined  assets  and  receipts  of  the 
union  and  the  related  organization 
exceed  the  $200,000  threshold  for 
requiring  use  of  the  proposed  Form  LM- 
2. 

The  Department  received  very  few 
comments  addressing  the  "single 
entity"  test,  all  of  which  opposed  the 
proposal.  One  comment  criticized  the 
proposed  test  because  it  would  be  more 
costly  to  enforce  and  less  effective  than 
the  current  "bright-line"  standard  {i.e.. 
the  $10,000  contribution  threshold)  The 
comment  suggested  that  a  uninn  could 
simply  deny  that  a  related  organization 
qualifies  as  a  deemed  "single  entity" 
and  not  disclose  the  financial 
information:  interested  union  members 
would  then  have  to  litigate  the  issue. 
According  to  the  commenter.  the 
relationship  between  the  union  and  the 
other  organization  might  not  be 
apparent  to  the  union  members  and,  as 
a  consequence,  members  would  have  no 
reason  to  make  inquiries  about  the 
relationship  between  the  organizations. 
With  respect  to  the  impact  on  smaller 
unions,  the  comment  noted  that  the 
proposal  might  encourage  those  unions 
to  under-report  assets  to  avoid  the  Form 
LM-2  threshold.  The  comment 
suggested  lowering  the  Form  LM-2 
threshold  or  importing  the  proposed 
Form  LM-2  changes  into  the  Form  LM- 
3  if  the  Department  is  concerned  about 
under-reporting.  .Another  comment 
rejected  the  Departments  view  that  the 
related  organizations  finances  must  be 
combined  with  the  union's  finances  for 
all  purposes.  The  comment  believed 
"single  entity"  reporting  only  requires 
the  union  to  report  the  related 
organization's  finances,  but  not  to 
combine  the  two  organizations'  income 
to  determine  the  applicable  LM  form 
Determining  the  LM  Form  filing 
threshold  on  the  combined  receipts  of 
both  entities  is  "absurd  on  its  face." 
stated  the  comment,  because  a  "single 
entity  "  finding  recognizes  two  discrete 
legal  entities  and  is  thus  unlike  a 
finding  that  an  organization  is  a 
"subsidiarv  "  of  a  labor  organization 
under  the  current  Form  LM-2.  A  third 
comment  broadly  rejected  the  "single 
entitv  "  test  because  it  would  create 
"misleading"  informaiion  about  local 
unions  and  generate  "useless"  financial 
data. 


After  consideration  of  the  comments 
received,  the  Department  has  decided 
against  adopting  the  proposed  "single 
entity  "  test.  The  Department  agrees  that 
the  test  is  less  effective  than  other 
criteria  for  determining  whether  a  union 
is  responsible  for  reporting  financial 
information  from  related  organizations. 
The  criticisms  underscore  the 
difficulties  faced  by  union  members  in 
obtaining  financial  information  from  a 
union:  A  union  could  conceal  its 
relationship  with  the  related 
organization,  which  would  deny 
interested  union  members  the 
information  necessary  for  initiating 
inquiries;  or  a  union  could  refuse  to 
disclose  information  on  the  basis  that 
the  organization  does  not  meet  the 
standard  for  a  "single  entity" 
relationship.  In  either  case,  the 
Department  would  have  to  resort  to 
litigation  to  obtain  the  withheld 
financ:iai  mformation.  The  "single 
entity  "  test  does  not  reduce  these 
obstacles.  Moreover,  the  Department 
acknowledges  that  the  test  may  be 
diffic:ult  to  applv  in  some  cases.  The  test 
requires  close  scrutiny  of  the  related 
organization  to  determine  whether  a 
sufficient  cnmmonalitv  of  personnel, 
policies  and  operations  exists  to  deem 
the  union  and  tht;  organization  a  ""single 
entity."  Unicm  members  may  encounter 
significant  difficulties  in  obtaining  the 
necessary  information  to  make  the 
comparison,  which  could  reduce  the 
incentive  to  conduct  such  inquiries. 
Even  a  fully  informed  investigation  may 
not  produce  a  conclusive  answer 
because  reasonable  minds  could  differ 
about  the  relationship  between  the 
organizations,  in  contrast,  a  "bright 
line  "  standard  based  on  a  specified 
dollar  thn-shold  is  unambiguous  and 
easy  to  apply.  The  threshold  determines 
whether  the  union's  "interest  "  in 
another  entity  is  sufficient  to  require  its 
disclosure.  This  approach  imposes  no 
significant  burden  on  interested  union 
members. 

B.  Information  Ht'quiwd  for  u  Trust  in 
Which  a  Labor  Organization  Is 
Interested 

The  Department  proposed  requiring 
labor  organizations  to  report,  on  a  Form 
T-1.  itemized  receipts  and 
disbursements  of  a  covered  trust.  The 
comments  on  this  proposal,  in  large 
part,  mirrored  those  with  respect  to 
itemization  on  Form  LM-2.  Several 
coiniiuTiters  suggested  that  itemization 
was  likely  to  significantlv  burden 
affected  unions  with  little 
corresponding  benefit.  Labor 
organizations,  they  argued,  do  not 
currently  have  accounting  systems  for 
this  tvpe  of  itemization  and  the  number 


of  entries  alone  for  large  trusts  would  be 
overwhelming.  Other  commenters 
supported  itemization  of  Form  T-1 
receipts  and  disbursements.  One 
organization  cited  the  recent 
Washington  Teachers'  Union 
embezzlement  case  as  cin  example  of 
financial  corruption  that  might  have 
been  prevented  by  Form  T-1 
itemization.  Commenters  noted  that  the 
Form  T-1  included  a  schedule  to  report 
officer  and  employee  salaries  but 
comments  that  argued  generally  that  the 
form  was  too  burdensome  did  not 
specifically  address  that  schedule.  After 
carefully  considering  the  comments,  the 
Department  continues  to  believe  that 
unions  should  provide  their  members 
with  financial  information  about  its 
significant  financial  investments  with 
covered  trusts.  However,  the  final  rule 
reduces  the  burden  of  reporting 
information  about  such  trusts. 

As  is  the  case  with  respect  to 
itemization  on  Form  LM-2,  the 
Department  believes  the  benefits  of 
disclosure  to  union  members  will 
outweigh  any  corresponding  burdens 
upon  union  officials.  Union  members 
have  expressed  through  their  comments 
serious  concern  over  union  dues  that  are 
deposited  into  trusts  and  joint  ventures 
and  unaccounted  for  thereafter.  Large 
trusts  will  be  required  to  itemize 
numerous  entries.  These  trusts, 
however,  will  have  available  to  them  the 
same  bookkeeping  and  accounting 
software  available  to  unions.  Thus,  for 
the  reasons  discussed  with  respect  to 
the  Form  LM-2.  no  undue  burden  is 
imposed  upon  covered  trusts  in 
compiling  the  information  needed  for 
the  union  to  file  the  Form  T-1. 
Moreover,  there  has  been  no  suggestion 
that  covered  trusts  are  ill  equipped  to 
comply  with  the  bookkeeping  or 
reporting  requirements  established  by 
the  final  rule.  Moreover,  the  trust 
information  will  be  readily  accessible  to 
any  union  member  with  access  to  the 
Internet.  In  sum,  unions  have  not 
asserted  that  a  trust  in  which  a  union  is 
interested  will  encounter  any  significant 
burden  in  connection  with  the 
collection  of  information  needed  to 
complete  a  Form  T-1,  and  none  is 
apparent.  The  unions  also  have  failed  to 
demonstrate  that  they  will  encounter 
any  significant  burden  in  providing  the 
information  to  the  Department,  a  burden 
that,  in  any  event,  is  less  significant 
than  the  preparation  of  the  Form  LM- 
2.  Unlike  the  Form  T-1,  the  Form  LM- 
2  imposes  on  the  reporting  union  the 
direct  responsibility  to  capture  the 
information  needed  to  prepare  the 
required  report  with  this  Department. 

Many  commenters  opposed  the 
specific  threshold  of  $10,000  for 
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itemized  receipts  or  disbursements  on 
the  Form  T-1.  Again,  these  comments 
were  similar  to  those  on  thresholds  in 
Form  LM-2.  Some  commenters 
suggested  a  greater  dollar  figure  such  as 
$25,000  (possibly  indexed  to  inflation) 
or  a  percentage  of  the  total  receipts  or 
disbursements  of  the  trust  such  as  20% 
or  25%.  Commenters  asserted  that  the 
use  of  a  percentage  threshold  would  be 
more  consistent  with  the  Department's 
current  regulation  of  employee  benefit 
plans.  One  organization  recommended  a 
disjunctive  threshold  for  itemization  of 
$10,000  or  10%,  the  latter  to  capture 
those  instances  where  a  union 
contributes  less  than  $10,000  but  still 
controls  a  significant  portion  of  the 
trust.  Finally,  one  union  member 
recommended  that  every  disbursement 
be  itemized  regardless  of  size. 

As  discussed  in  greater  detail  above, 
the  Department  continues  to  believe  that 
$10,000  is  the  appropriate  threshold  for 
itemization.  This  amount,  in  the 
Department's  view,  represents  a 
substantial  transaction  that  would  be  of 
interest  to  union  members.  For  that 
same  reason,  a  percentage  threshold 
would  be  inappropriate,  as  it  would 
deny  information  to  members  of  unions 
with  considerable  assets  about 
substantial  transactions,  denying  them 
information  about  transactions  that 
might  have  a  significant  impact  on  the 
union's  finances.  Conversely,  the 
Department  believes  that  the  other 
proposals  to  eliminate  any  threshold,  or 
to  replace  it  with  a  lower  dollar  figure 
or  a  percentage  of  the  assets  of  the  union 
(or  the  trust)  (which  could  operate  to 
require  itemization  of  transactions  of 
less  than  $10,000)  would  impose  an 
unwarranted  burden  on  the  unions 
without  corresponding  benefit  to  the 
members,  given  the  unlikely  impact  on 
the  overall  financial  health  of  most 
unions  of  transactions  that  are  between 
$10,000  and  a  de  minimis  amount.  In 
the  Department's  view,  the  difference 
between  the  reporting  threshold  for 
itemized  transactions  under  the  Form 
LM-2  ($5,000)  and  the  threshold  under 
Form  T-1  ($10,000)  is  appropriate 
because  the  finances  of  a  trust  are  less 
likely  to  directly  impact  union  members 
than  the  expenditures  by  the  union 
itself. 

One  commenter  questioned  the 
wisdom  of  setting  a  $250  reporting 
threshold  under  Schedule  4  for  loans  to 
officers,  employees,  or  members.  The 
commenter  stated  that  such  threshold 
would  require  the  reporting  of  routine 
transactions,  including  relatively  small 
credit  card  balances  and  most  loans 
from  a  credit  union  trust.  In  response, 
the  Department  has  decided  to  eliminate 
this  Schedule  from  the  Form  T-1,  and, 


in  its  place,  require  the  union  to  state 
whether  the  trust  has  loaned  money  to 
officers  or  employees  of  the  union 
during  the  reporting  period  on  terms 
that  are  substantially  more  favorable 
than  terms  available  to  others,  or  has 
forgiven  loans  to  officers  or  employees 
of  the  union  during  the  reporting 
period.  If  the  union  answers  in  the 
affirmative,  information  about  the  loan 
must  be  provided  in  Item  25  (Additional 
Information).  This  information  will  be 
beneficial  to  union  members  without 
burdening  every  reporting  union. 

Several  labor  organizations  raised 
privacy  challenges  to  the  Form  T-1 
itemization  requirement,  specifically 
that  disclosing  the  name  and  address  of 
individuals  receiving  trust  funds  (as 
well  as  the  date,  purpose,  and  amount 
of  the  transfer)  would  be  unwise  and 
likely  unlawful  under  federal  privacy 
laws.  Some  commenters  recommended 
aggregating  all  disbursement  amounts. 
While  aggregating  all  disbursements 
would  substantially  reduce  the  amount 
and  quality  of  the  information  reported 
on  a  Form  T-1,  the  Department  is 
sympathetic  to  the  concerns  that  the 
disclosure  of  information  in  a  Form  T- 
1,  which  will  be  available  on  the 
Internet,  should  not  result  in  the 
disclosure  of  private  information 
regarding  individuals.  Accordingly,  the 
Department  has  concluded  that  labor 
organizations  will  be  permitted  to  use  a 
procedure  similar  to  that  used  with 
respect  to  sensitive  information  reported 
on  the  Form  LM-2  itself.  If  the  labor 
organization  concludes  that  disclosure 
of  specific  information  about  a  trust's 
disbursements  to,  or  receipts  from, 
individuals  will  result  in  the 
inappropriate  disclosure  of  private 
information  regarding  such  individuals, 
the  disbursement  or  receipt  may  be 
aggregated  with,  and  reported  only  as  a 
part  of,  the  total  amount  of 
disbursements  and  receipts  below  the 
itemized  reporting  threshold.  The  labor 
organization  that  elects  to  use  this 
procedure,  however,  must  indicate  on 
the  Form  T-1  that  it  has  done  so  and  the 
use  of  this  procedure  will  constitute 
"just  cause"  for  union  members  to 
examine  more  specific  information 
regarding  these  transactions,  unless 
disclosure  is  prohibited  by  law  or  would 
endanger  the  health  or  safety  of  an 
individual. 

C.  Deadline  for  Filing  a  Form  T-1 

Comments  from  two  unions  stated 
that  requiring  the  Form  T-1  to  be  filed 
within  ninety  days  after  a  trust's  fiscal 
year  would  not  provide  sufficient  time 
for  labor  organizations  to  take  all 
necessary  steps  for  filing  Form  T-1, 
including:  determining  whether  the 


filing  threshold  is  met;  communicating 
with  the  trust;  communicating  with 
other  participating  labor  organizations: 
obtaining  the  necessary  information: 
and  preparing  and  filing  the  Form  T-1. 
A  comment  from  a  third  union  stated 
that  the  governing  rules  of  its  national 
union  require  its  books  and  LM  report 
to  be  audited  and  filed  with  the  national 
union  before  the  deadline  for  filing  the 
local  union's  LM  form  and  that 
requiring  Form  T-1  to  be  filed  at  the 
same  time  would  meike  it  even  more 
difficult  for  locals  of  that  national  to 
meet  their  reporting  deadline  for  their 
annual  reports. 

The  Department's  intention  in 
permitting  a  union  to  file  its  Form  T- 
1  within  ninety  days  after  the  trusts 
fiscal  year  was  to  ease  the  burden  for 
both  the  trust  and  the  union.  The 
Department  anticipates  that  a  trust  more 
readily  will  be  able  to  provide  necessary 
information  to  the  reporting  labor 
organization  at  the  conclusion  of  the 
trust's  fiscal  year  and  that  a  labor 
organization  will  have  correspondingly 
less  difficulty  in  obtaining  information 
at  that  time. 

The  Department  recognizes  that 
reporting  labor  organizations  must 
obtain  this  information  from  their  trusts, 
but  most  of  the  steps  outlined  by  the 
commenters  above  should  take  little 
time.  A  labor  organization  should 
readily  be  able  to  determine  from  its 
own  records  whether  the  labor 
organization's  own  contributions  to  the 
trust  equaled  or  exceeded  $10,000 
annually.  A  labor  organization  is  likely 
to  know  from  past  audits  or  other 
information  provided  by  the  trust 
whether  the  trust's  annual  receipts 
approximate  $250,000  or  more,  and, 
whether  or  not  the  labor  organization 
has  that  information,  the  labor 
organization's  request  to  the  trust  for 
information  necessan.'  for  filing  Form  T- 
1  could  simply  be  conditioned  on  the 
trust  having  that  level  of  annual 
receipts.  It  should  not  be  necessar>-  to 
seek  any  information  or  assistance  from 
other  unions  that  participate  in  the 
trust.  Even  the  assembly  of  information 
by  the  trust  and  the  subsequent 
preparation  of  Form  T-1  by  union 
officials  should  not  require  substantial 
expenditures  of  time,  inasmuch  as  the 
Form  T-1  requires  only  relatively  basic 
information  regarding  receipts, 
disbursements  and  payments  to  officers 
and  employees  of  the  trust.  The  time 
and  difficulty  a  labor  organization  may 
experience  in  obtaining  and  filing 
information  on  Form  T-1  is  thus 
minimized. 

Two  commenters,  a  union  and  an 
accountant,  observed  that  reporting 
unions  mav  not  control  a  trust  for  which 
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information  must  be  filed  on  Form  T- 
1  and  that  it  may  be  difficult  for  some 
unions  to  obtain  the  necessary 
information  from  trusts.  Though  the 
trusts  may  have  legal  identities  separate 
from  reporting  unions,  the  Department 
anticipates  that  in  many  and  probably 
most  instances  the  reporting  union 
either  by  itself  or  in  combination  with 
other  reporting  unions  will  in  practice 
exercise  sufficient  influence  to  require 
or  persuade  the  trust  to  provide  the 
necessary  information.  In  this 
cormection,  if  the  union  s  members 
request  further  information  about  a 
particular  trust  or  further  details  about 
a  reported  transaction,  the  union  must 
disclose  to  the  member  any  relevant 
information  within  its  possession  at  the 
time  of  the  inquiry  and  make  a  good 
faith  effort  to  obtain  additional 
information  from  the  trust 

The  Department  recognizes  that  there 
mav  be  some  instances  in  which  a  tru>t 
will  not  fullv  cooperate  in  providing 
timely  information  to  the  reporting 
union   However,  the  Department 
e.xpects  that,  in  those  infrequent 
instances,  the  reporting  union  officials 
will  be  able  to  demonstrate  that  thev 
made  a  good-faith  effort  to  obtain  timei\ 
information  from  the  trust.  In  sue  h 
situations,  the  Department  is  prepared 
to  exercise  any  available  investigative 
and  other  authority  to  assist  the 
reporting  union  to  obtain  the  necessary 
information.  One  commenter.  an 
accountant,  suggested  that  some  of  the 
information  required  to  be  reported  on 
Form  T-1  ma\'  be  reported  bv  the  trust> 
under  other  federal  reporting 
requirements  with  later  reporting 
deadlines  and  that  unions  that  file 
reports  regarding  those  trusts  should  be 
permitted  to  use  those  later  deadlines. 
The  Department  concludes  that  a  rule 
with  such  uncertain  deadlines  would  be 
difficult  to  administer  and  would  not  be 
easily  ascertained  and  applied  by  all 
parties,  including  labor  organizatHjns. 
their  members,  the  trusts,  the 
Department,  and  the  public. 

One  commenter.  a  union  business 
representative,  urged  the  Department  to 
include  a  procedure  for  granting 
extensions  of  time  to  labor  organizations 
for  filing  their  financial  reports.  The 
commenter  argued  that  some  labor 
organizations  already  find  it  difficult  to 
file  current  LM  forms  in  a  timely 
manner.  Section  207  of  the  LMRDA 
expressly  states  that  each  labor 
organization  annual  financial  report 
must  be  filed  within  ninety  days  after 
the  organization's  fiscal  year.  This 
requirement  is  consistent  with  the 
evident  intention  of  Congress  that  union 
members  and  others  have  access  to 
regular  and  timely  annual  reports  as  a 


means  to  effectuate  union  self- 
government.  The  statute  provides  no 
authority  to  waive  this  deadline,  even 
when  a  union  has  made  a  good  faith 
effort  to  c;omplv  with  the  deadline.  The 
Department  has  concluded  that  neither 
the  current  nor  the  revised  reporting 
forms  for  labor  organizations  are  likely 
to  pose  unreasonable  difficulties  for 
union  officials  who  are  reasonably 
diligent  in  their  efforts  to  timely  file  the 
union's  Form  LM-2  and  any  Form  T-1. 

Another  commenter.  also  an 
accountant,  suggested  that  a  reporting 
labor  organization  be  permitted  to  file 
information  from  the  "latest  available" 
report  hv  the  trust  ami  that  it  would  be 
simpler  to  require  Form  T-1  to  be  filed 
at  the  same  time  that  the  labor 
organization  must  file  its  annual  report, 
namelv  within  ninety  days  after  the  end 
of  the  labor  organization's  fiscal  year, 
rather  than  ninetv  davs  after  the  end  of 
the  trust's  fiscal  year  As  discussed 
above,  onlv  ct^rtain  reports  will  be 
acceptable  as  substitutes  for  the  Form 
T-1.  Nonetheless,  this  comment 
suggests  a  reason. ibli^  approach  that  will 
ensure  that  union  members  are  ,ible  to 
ut)tain  relevant  information  about  a  trust 
in  which  his  or  her  union  has  an 
interest,  while  reducing  anv  burden  for 
the  reporting  union.  Thus,  the 
Department  has  decided  to  require  a 
reporting  labor  organization  to  file  its 
Form  T-l(s),  or  (pialifving  audits  in 
substitution  for  P'orm  T-l(s),  at  the  same 
time  as  it  files  its  own  Form  LM-2.  The 
F-'orm  T-1,  or  qualifving  audit,  however, 
need  not  covf;r  the  same  reporting  vear 
as  the  Form  LM-2   Rather,  the  reporting 
labor  organization  must  provide,  at  the 
time  it  files  its  Form  LM-2.  a  Form  T- 
1  or  qualifv  ing  audit  for  the  trust's  most 
recent  fisc  al  year  that  ended  during  the 
labor  organization's  reporting  year — 
essentiallv  the  "latest  available"  report. 
If  the  trust's  fiscal  vear  coincides  with 
the  reporting  labor  organization,  the 
labor  organization  will  have  90  days  in 
which  to  obtain  the  necessary 
information  to  complete  a  Form  T-1.  or 
the  audit.  If  a  trust's  fiscal  year  ends  on 
a  different  date  than  the  labor 
organization's,  the  reporting  unicm  will 
have,  in  addition,  any  time  between  the 
end  of  the  trust's  most  recent  fiscal  year 
and  the  end  of  the  union's  own  fiscal 
year  to  obtain  the  information. 
Moreover,  this  requirement,  like  all 
other  changes  made  by  this  rule,  will  be 
t?ffec:tive  for  fiscal  years  beginning  on  or 
after  January  1,  2004.  Accordingly,  a 
union  will  be  required  to  file  a  Form  T- 
1  only  for  fiscal  years  beginning  on  or 
after  lanuary  1.  2004.  of  trusts  in  which 
it  has  an  interest.  Because  a  union  need 
only  file  the  "latest  available  "  report  for 


its  trusts,  it  is  unlikely  that  many  Form 
T-1  reports,  if  any,  will  be  required  in 
the  first  year.  For  example,  if  a  union's 
fiscal  year  begins  on  January  1,  2004,  its 
Form  LM-2  will  be  due  at  the  end  of 
March  of  2005.  If  that  union  has  an 
interest  in  a  trust  that  begins  its  fiscal 
year  on  October  1 ,  the  first  fiscal  year 
for  which  a  Form  T-1  will  be  required 
for  such  a  trust  is  the  fiscal  year  that 
ends  on  September  30.  2005.  Obviously, 
no  Form  T-1  will  be  available  to  file 
with  the  union's  first  revised  Form  LM- 
2  filed  in  March.  If,  however,  a  union 
that  begins  its  fiscal  year  on  January  1, 
2004,  has  an  interest  in  a  trust  that  also 
begins  its  fiscal  year  on  January  1.  2004, 
the  union  should  file  a  Form  T-1 
covering  the  trust's  2004  fiscal  year 
when  the  union  files  its  Form  LM-2  in 
March  of  2005. 

V.  Regulatory  Procedures 

A.  Exf'cutivr  Order  12866 

This  rule  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  128B6.  section  1(b),  Principles  of 
Regulation.  The  Department  has 
determined  that  this  rule  is  not  an 
"economicallv  significant"  regulatory 
action  under  section  3(f](l )  of  Executive 
Order  12866.  Based  on  an  analysis  of 
the  data  the  rule  is  not  likely  to:  (1) 
Have  an  annual  effect  on  the  economy 
of  Si 00  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  th(?  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  state,  local,  or 
tribal  governments  or  communities:  (2) 
create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  or  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof.  The  Department 
estimates  the  total  cost  of  the  final  rule 
to  be  S79.9  million  in  the  first  year. 
$44.1  million  in  the  second  year,  and 
$43.2  million  in  the  third  year  (see  the 
following  Paperwork  Reduction  Act 
section  for  a  description  of  how  these 
costs  were  estimated).  The  three-year 
average  cost  of  the  rule  is  $55.7  million 
per  vear.  The  Department  also  estimates 
a  benefit  of  $2.6  million  per  year  in 
savings  for  501  smaller  unions  because 
they  can  file  the  less  burdensome  Form 
LM-3  as  a  result  of  increasing  the  new- 
Form  LM-2  reporting  threshold  to 
$250,000.  Further,  there  are  substantial 
unquantifiable  benefits  that  result  from 
the  greater  transparency  of  labor 
organizations'  financial  information  to 
its  members  and  other  benefits  of 
deterring  fraud  or  discovering  it  earlier. 
As  a  result,  the  Department  has 
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concluded  that  a  full  economic  impact 
and  cost/benefit  analysis  is  not  required 
for  the  rule  under  section  6(a)(3]  of  the 
Order.  However,  because  of  its 
importance  to  the  public,  the  rule  was 
treated  as  an  otherwise  significant 
regulatory  action  and  was  reviewed  by 
the  Office  of  Management  and  Budget 
(OMB). 

One  commenter  stated  that  the 
Department  failed  to  meet  certain 
requirements  of  Executive  Order  12866. 
Specifically,  the  comment  asserted  that 
the  Department  failed  in  several 
respects  to  adhere  to  the  "Principles  of 
Regulation"  set  forth  in  Section  1(b)  of 
the  Order: 

a.  The  Notice  of  Proposed  Rulemaking 
did  not  demonstrate  that  the 
Department  engaged  in  any 
investigation  and  assessment  of  the 
problems  addressed  by  the  proposed 
rule. 

b.  The  Notice  of  Proposed  Rulemaking 
did  not  demonstrate  that  the 
Department  considered  any  non- 
regulatory  alternatives  for 
accomplishing  the  objectives  of  the 
proposed  rule. 

c.  The  Notice  of  Proposed  Rulemaking 
provided  no  evidence  that  the  proposed 
rule  would  reduce  financial 
mismanagement  of  labor  organizations 
or  was  the  most  cost  effective  means  to 
address  the  objectives  of  the  rule. 

d.  There  is  no  documentation  that  the 
Department's  proposed  rule  is  based  on 
the  best  reasonably  obtainable 
information. 

e.  The  proposed  rule  ignores  the 
preference  expressed  in  Section  1(b)(8) 
of  Executive  Order  12866  for 
performance  objectives  rather  than 
design  standards. 

The  comment  also  asserted  that  the 
requirements  for  significant  regulatory 
action  set  forth  in  Executive  Order 
12866  were  not  properly  observed  in 
that: 

a.  The  Department  did  not  engage  in 
any  cost-benefit  analysis  of  the 
proposed  rule. 

b.  The  Department  did  not  seek  the 
involvement  of  those  intended  to  benefit 
from  and  expected  to  be  burdened  by 
the  proposed  rule. 

c.  The  Office  of  Information  and 
Regulatory  Affairs  (OIRA)  of  the  Office 
of  Management  and  Budget  (OMB)  did 
not  take  sufficient  time  to  review  the 
Department's  proposed  rule  for 
purposes  of  Executive  Order  12866. 

As  an  initial  matter,  the  Department 
firmly  believes  it  has  complied  fully 
with  E.O.  12866  in  all  relevant  respects. 
The  comment  appears  to  have  a 
fundamental  misapprehension  of  the 
purpose  and  function  of  Executive 
Order  12866  and  of  the  Department's 


efforts  to  comply  with  the  requirements 
of  the  Order.  As  explained  below,  the 
piu"pose  of  Executive  Order  12866  is  to 
facilitate  the  effective  internal 
management  of  the  Federal  Government 
with  respect  to  the  development  of 
regulatory  actions.  Indeed,  Sections 
6(a)(3)(E)  and  6(b)(4)(D)  in  fact  provide 
that  an  agency  and  OIRA  will  make 
available  to  the  public  various 
information  and  documents  regarding 
the  development  of  agency  rules  only 
"[ajfter  the  regulatory  action  has  been 
published  in  the  Federal  Register  or 
otherwise  issued  to  the  public." 

Inasmuch  as  Executive  Order  12866  is 
intended  solely  for  the  internal 
management  of  federal  regulatory 
actions,  the  Order  does  not  provide  for 
judicial  review  or  other  public  review  of 
the  procedures  and  substantive 
requirements  of  the  Order  during  the 
developmental  stages  of  a  rule.  That  is 
underscored  in  several  provisions  of  the 
Order.  For  example,  Section  10  of  the 
Order  states:  "This  Executive  Order  is 
intended  only  to  improve  the  internal 
management  of  the  Federal  Government 
and  does  not  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at 
law  or  equity  by  a  party  against  the 
United  States,  its  agencies  or 
instrumentalities,  its  officers  or 
employees,  or  any  other  person." 

The  nature  of  Executive  Order  12866 
as  a  tool  for  the  development  and 
internal  review  of  federal  rules  also  is 
evident  throughout  the  text  of  the  Order. 
For  example,  "The  Principles  of 
Regulation,"  which  the  comment 
appears  to  have  treated  as  setting  forth 
substantive  legal  requirements,  is 
introduced  by  the  statement  that 
agencies  "should"  adhere  to  those 
principles  "where  applicable."  Section 
1(b)(8),  as  the  comment  suggests, 
expresses  a  preference  for  rules  that 
establish  performance  objectives  rather 
than  rules  that  mandate  specific 
behavior  or  the  specific  manner  of 
compliance,  but  states  that  this  should 
be  sought  "to  the  extent  feasible." 
Section  1(b)(6),  as  suggested  by  the 
conunent,  provides  for  an  assessment  of 
the  costs  and  benefits  of  a  proposed  rule 
but  adds,  "recognizing  that  some  costs 
and  benefits  are  difficult  to  quantify."  In 
the  instant  rulemaking,  the  Department 
has  assessed  fully  the  costs  and  benefits 
associated  with  the  final  rule. 

The  commenter's  demand  that  the 
efforts  of  the  Department  and  OIRA  to 
comply  with  the  procedural  and 
substantive  principles,  objectives,  and 
requirements  of  Executive  Order  12866 
be  documented  in  detail,  be  described 
exhaustively  for  the  review  of  the  public 
at  this  time,  and  be  evidenced  in  the 
Notice  of  Proposed  Rulemaking  is 


misplaced,  as  is  the  objection  that  its 
view  of  the  most  cost  effective 
alternative  was  not  proposed.  The 
principles,  objectives,  and  requirements 
of  Executive  Order  12866  are  designed 
to  guide  and  assist  the  agency  and  OIRA 
during  the  development  of  the  agency 
rule  and  are  not  addressed  to  the  public. 
The  remedy  for  any  agency  failure  to 
comply  with  some  requirement  of  the 
Executive  Order,  as  the  excerpt  from 
Section  1 0  referred  to  above  makes 
clear,  is  not  judicial  review  at  the  behest 
of  the  regulated  or  benefited  community 
under  the  proposed  rule;  rather,  the 
remedy  is  the  President's  directive  in 
Section  8  of  the  Order  that  the  agency's 
rule  may  not  be  published  in  the 
Federal  Register  or  otherwise  issued  to 
the  public  until  OIRA  either  waives  or 
completes  its  review. 

Some  of  the  procedural  and 
substantive  requirements  of  Executive 
Order  12866,  as  expressly  indicated  in 
Section  1(b)(6)  ("recognizing  that  some 
costs  and  benefits  are  difficult  to 
quantify"),  are  not  susceptible  to  precise 
definition  and  measurement.  The 
insistence  of  the  comment  that  the 
Department  did  not  choose  "the  most 
cost  effective  means  to  address  the 
alleged  problem"  is  itself  not  a 
statement  that  can  be  assessed  with 
objective  precision.  Any  calculus  of  the 
costs  and  benefits  of  the  proposed  rule 
is  based  in  significant  part  on  the  value 
of  transparency  and  accountability  in 
union  financial  affairs  as  well  as  on  very 
difficult  projections  regarding  the 
impact  of  the  accessibility  of  financial 
information  on  sound  union  financial 
management  and  imion  democracy 
generally.  That  increased  transparency 
in  union  financial  affairs  will  deter 
some  mismanagement  and  malfeasance, 
promote  democratic  values  in  unions, 
and  prevent  the  loss  of  trust  by  members 
and  the  loss  of  confidence  by  the  public 
generally  in  unions  and  their  officials 
cannot  be  seriously  doubted.  But  the 
Department  recognizes  that  it  is  very 
difficult  to  qucmtify  and  balance  the 
associated  costs  and  benefits  of  those 
matters  with  any  precision. 

The  Department  has  concluded, 
therefore,  that  to  the  extent  feasible, 
appropriate,  and  necessary,  the 
Department  has  disclosed  in  the  Notice 
of  Proposed  Rulemaking  and,  more 
extensively,  in  this  preamble  to  the  final 
rule  the  pertinent  aspects  of  the 
Department's  assessment  of  the 
problem,  the  information  relied  on,  the 
costs  and  benefits  involved,  the 
alternatives  considered,  and  the  most 
appropriate  remedy.  For  the  various 
reasons  outlined  above  and  contrary  to 
the  apparent  assumption  of  the 
comment.  Executive  Order  12866  did 
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not  require  the  Department  to  set  forth 
in  the  Notice  of  Proposed  Rulemaking  or 
in  this  preamble  other  evidence  of  the 
Department's  efforts  to  comply  with  the 
Order  in  developing  and  submitting  this 
proposal  to  OIIL^  for  review. 

B.  Small  Business  Regulatory- 
Enforcement  Fairness  Act 

The  Department  has  concluded  that 
this  rule  is  not  a  "major"  rule  under  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  801  et 
seq.].  In  reaching  this  conclusion,  the 
Department  has  determined  that  the  rule 
will  not  likely  result  in  { 1 )  An  annual 
effect  on  the  economy  of  $100  million 
or  more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

C.  Unfunded  Mandates  Reform 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  this  rule 
does  not  include  a  Federal  mandate  that 
xoight  result  in  increased  expenditures 
by  State,  local,  and  tribal  governments, 
or  increased  expenditures  by  the  private 
sector  of  more  than  $100  million  in  any 
one  year.  The  basis  for  the  Department's 
estimate  of  the  likely  cost  of  compliance 
with  this  rule  is  set  forth  above. 

D.  Executive  Order  13132  (Federalism) 

The  Department  has  reviewed  this 
rule  in  accordance  with  Executive  Order 
13132  regarding  federalism  and  has 
determined  that  the  rule  does  not  have 
federalism  imphcations.  Because  the 
economic  effects  under  the  rule  will  not 
be  substantial  for  the  reasons  noted 
above  and  because  the  rule  has  no  direct 
effect  on  States  or  their  relationship  to 
the  Federal  government,  the  rule  does 
not  have  "substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  " 

E.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of 
1980.  5  U.S.C.  601.  et  seq  .  requires 
agencies  to  prepare  regulatory  flexibility 
analyses,  and  to  develop  alternatives 
wherever  possible,  in  drafting 
regulations  that  will  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  Small  Business 
Administration  (SBA)  determined,  in  a 


regulation  that  became  effective  on 
October  1.  2000,  that  the  maximum 
annual  receipts  allowed  for  a  labor 
union  or  similar  labor  organization  and 
its  affiliates  to  be  considered  a  small 
organization  or  entity  under  section 
601(4).  (6)  of  the  Regulatory  Flexibility 
Act  was  $5.0  million.  13  CFR  121.201 
(Code  Listing  813930].  This  amount  was 
adjusted  for  inflation  to  $6.0  million  by 
a  regulation  that  became  effective  on 
February  22.  2002.  Accordingly,  the 
following  analysis  assesses  the  impact 
of  these  regulations  on  small  entities  as 
defined  by  the  applicable  SBA  size 
standards 

1 .  Statement  of  the  Need  for,  and 
Objectives  of.  the  Rule 

The  following  is  a  summary  of  the 
need  for.  and  the  objectives  of,  the  final 
rule.  A  more  complete  discussion  is 
contained  in  the  preamble  above. 

The  Department  is  revising  the  forms 
labor  organizations  use  to  file  the 
annual  financial  reports  required  by  the 
Labor-Management  Reporting  and 
Disclosure  Act  of  1959,  as  amended 
(LMRDA  or  Act).  This  final  rule 
modifies  Form  LM-2,  which  is  the 
report  required  to  be  filed  by  the  largest 
labor  organizations  and  creates  a  new 
Form  T-1  for  these  unions  to  report  the 
assets,  liabilities,  receipts,  and 
disbursements  of  trusts  in  which  a  labor 
organization  has  an  interest.  To  reduce 
the  burden  on  smaller  labor 
organizations,  the  final  rule  also  raises 
the  threshold  for  filing  Form  LM-3  to 
annual  receipts  of  between  $10,000  and 
$249,999  to  correspond  with  the  higher 
Form  LM-2  threshold  ($250,000).  These 
forms  are  prescribed  by  the  Secretary  of 
Labor  to  implement  the  Act  and 
incorporated  by  reference  in  the 
applicable  regulations. 

Over  the  past  forty  years,  the 
functions  and  operations  of  unions  have 
evolved  while  the  forms  used  by  unions 
to  file  annual  financial  reports  required 
by  the  LMRDA  have  remained 
substantially  unchanged.  The  forms  no 
longer  serve  their  underlying  purpose 
because  they  fail  to  provide  union 
members  with  sufficient  information  to 
reasonably  disclose  to  them  "the 
financial  condition  and  operationls]"  of 
labor  organizations  as  required  by  the 
LMRDA.  As  noted  previously,  it  is 
impossible  for  union  members  to 
evaluate  in  any  meaningful  way  the 
operations  or  management  of  their 
unions  when  the  financial  disclosure 
reports  filed  with  OLMS  simply  report 
large  expenditures  [e.g..  $62  million)  for 
broad,  general  categories  like  "Grants  to 
Joint  ProjtH:ts  with  State  and  Local 
Affiliates."  The  large  dollar  amount  and 
vague  description  of  such  entries  make 


it  essentially  impossible  for  anyone  to 
determine  with  any  degree  of  specificity 
what  union  operations  their  dues  are 
spent  on.  without  which  the  purposes  of 
the  LMRDA  are  not  met. 

Today's  union  members  need  relevant 
information  provided  in  a  usable  format 
in  order  to  make  the  decisions  necessary 
to  exercise  their  rights  as  members  of 
democratic  institutions.  The 
information  provided  members  on  the 
current  forms  lags  well  behind  the 
financial  information  available  to  them 
in  other  contexts  of  their  lives  as 
consumers,  citizens,  and  investors.  The 
Department  is  committed  to  maintaining 
accountability  and  promoting 
transparency  with  full  and  fair 
disclosure  by  labor  organizations. 
Providing  additional  detail  on  Form 
LM-2  and  requiring  similar  disclosure 
on  the  new  Form  T-1  of  information 
about  trusts  in  which  the  labor 
organization  has  an  interest  is  necessary 
to  give  union  members  an  accurate 
picture  of  their  labor  organization's 
financial  condition  and  operations  and 
to  prevent  the  circumvention  or  evasion 
of  the  statutory  reporting  requirements. 

The  revision  of  Form  LM-2  is  also 
necessary  to  improve  its  usefulness  as  a 
deterrent  to  financial  fraud  and 
mismanagement.  OLMS  case  files 
repeatedly  demonstrate  that  this  goal  of 
the  Act  is  not  being  met.  Over  the  past 
five  years,  OLMS  investigations  resulted 
in  over  640  criminal  convictions.  As  a 
remedy,  the  courts  ordered  the 
responsible  officials  to  pay  $15,446,896 
in  restitution,  in  addition  to  debarring 
them  from  union  service  for  a  combined 
total  of  almost  ten  thousand  years.  In 
many  cases  the  broad  aggregated 
categories  on  the  existing  forms  enahled 
union  officers  to  hide  embezzlements 
and  financial  mismanagement.  More 
detailed  reporting  of  all  financial 
transactions  is  likely  to  discourage  and 
reduce  corruption  because  it  would  be 
more  difficult  to  hide  financial 
mismanagement  from  members  and 
strengthen  the  effective  and  efficient 
enforcement  of  the  Act  by  the 
Department. 

The  objective  of  this  rule  is  to 
increase  the  transparency  of  union 
financial  reporting  by  revising  the 
LMRDA  disclosure  forms  and  to  take 
advantage  of  modem  technology  to 
reduce  the  reporting  burden.  This  will 
enable  workers  to  be  responsible, 
informed,  and  effective  participants  in 
the  governance  of  their  unions; 
discourage  embezzlement  and  financial 
mismanagement?  prevent  the 
circumvention  or  evasion  of  the 
statutory  reporting  requirements;  and 
strengthen  the  effective  and  efficient 
enforcement  of  the  Act  by  OLMS. 
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2.  Summary  and  Assessment  of  the 
Significant  Issues  Raised  by  Comments 
and  Changes  Made  to  the  Proposed  Rule 
as  a  Result  of  Such  Comments 

Many  comments,  although  not 
directed  specifically  at  the  initial 
regulatory  flexibility  analysis,  raised 
issues  related  to  the  effect  of  the 
proposed  rule  on  small  entities,  and  in 
response,  the  Department  made  many 
significant  changes  to  its  proposal. 
These  issues  and  changes  are  discussed 
in  detail  above.  The  following  addresses 
comments  that  are  specifically  related  to 
the  Department's  initial  regulatory 
llexibility  analysis. 

The  AFL-CIO  argues  that  the 
Department  did  not  meet  the  standards 
of  the  Regulatory  Flexibility  Act  and  its 
requirements  that  agencies  consider  the 
impact  of  rules  on  small  entities. 
Although  the  AFL-CIO  acknowledges 
that  the  Department  included  a 
Regulatory  Flexibility  Analysis 
describing  the  impact  of  the  proposed 
rule  on  small  entities,  the  AFL-CIO 
claims  that  a  purported  lack  of  analysis 
indicates  that  the  Department's  inquiry 
was  not  conducted  in  good  faith.  For 
example,  the  AFL-CIO  argues  that  the 
Department  never  seriously  considered 
the  alternatives  listed  in  the  initial 
Regulatory  Flexibility  Act  analysis.  The 
AFL-CIO  contends  that  these 
alternatives  were  just  "straw  men"  that 
the  Department  considered  only  briefly, 
knowing  that  they  would  be  discarded. 
Among  the  alternatives  that  the 
Department  should  have  considered  and 
proposed  for  small  unions,  according  to 
the  AFL-CIO.  were:  (1)  The  "phasing 
in"  of  the  effective  date  for  the  rule;  (2) 
a  permanent  waiver  of  the  electronic 
filing  requirement;  and  (3)  an  exemption 
from  functional  reporting.  These 
alternatives  are  addressed  in  the 
preamble  and  the  discussion  below. 

The  Department  noted  in  the  NPRM 
that  the  SBA's  definition  of  "small 
entity"  may  not  be  appropriate  in  the 
context  of  labor  unions  and  their 
regulation  under  the  LMRDA. 
Nonetheless,  the  Department  performed 
an  Initial  Regulatory  Flexibility 
Analysis  for  the  NPRM  and  addressed 
each  of  the  categories,  applying  the 
SBA's  definition  as  required  by  5  U.S.C. 
603.  The  Department  has  also  submitted 
a  Final  Regulatory  Flexibility  Analysis 
with  this  final  rule  as  required  by  5 
U.S.C,  604.  Thus,  the  Department  has 
met  the  procedural  requirements  of  the 
Act. 

The  Department  specifically 
considered  and  discussed  in  some  detail 
five  options  in  its  Initial  Regulatory 
Flexibility  Analysis.  Despite  the  AFL- 
CIOs  disagreement  with  the 


Department's  choice  of  options 
discussed  or  the  Department's  ultimate 
decisions  concerning  these  options,  the 
AFL-CIO  has  not  shown  and  cannot 
show  that  the  Department  did  not 
consider  the  options  or  acted  in  bad 
faith  by  not  proposing  them.  In  order  to 
reduce  the  burden  on  smaller  unions, 
the  Department,  among  other  revisions 
for  the  same  piu^jose,  adopted  the 
alternative,  identified  in  the  NPRM,  to 
raise  the  reporting  threshold  for  the 
Form  LM-2  from  $200,000  to  $250,000. 
As  discussed  in  detail  in  the  preamble, 
other  revisions,  adopted  in  response  to 
comments,  should  make  compliance  by 
smaller  unions  easier  than  if  the 
Department's  proposal  was  left 
unchanged. 

The  AFL-CIO  contended  that  the 
Department  failed  to  satisfy  its 
obligation  under  the  Regulatory 
Flexibility  Act  to  actively  solicit  the 
participation  of  small  entities  as  part  of 
its  planning  for  this  rulemakings.  The 
Department  disagrees  with  this  view 
and  notes  that  it  engaged  in  a 
substantial  outreach  effort,  even  before 
publication  of  the  NPRM,  in  order  to 
solicit  ideas  for  improving  the 
effectiveness  of  the  annual  financial 
report  to  achieve  the  disclosure 
intended  by  Congress  in  establishing  the 
LMRDA's  reporting  requirements.  To 
this  end,  Department  officials 
conducted  numerous  consultations  with 
union  representatives,  including  face-to- 
face  meetings  with  39  unions.  After 
publication  of  the  proposal,  Department 
officials  continued  to  meet  with  unions 
that  requested  meetings  and  added 
notes  of  meetings  with  six  unions 
during  the  public  comment  period  to 
the  rulemaking  record. 

An  alternative  suggested  by 
commenters  that  directly  affects  the 
smallest  unions  to  whom  the  new  rule 
applies  was  to  adjust  upward  for 
inflation  the  Form  LM-2  filing 
threshold  from  $200,000,  the  adjusted 
amount  set  in  1994.  The  Department  has 
adopted  this  alternative  and  increased 
the  Form  LM-2  threshold  to  $250,000  in 
the  final  rule.  As  a  result.  501  unions 
that  currently  file  a  Form  LM-2  will 
now  be  able  to  satisfv'  the  requirements 
of  the  LMRDA  by  filing  the  simpler 
Form  LM-3.  It  should  also  be  noted  that 
the  final  $250,000  threshold  is 
significantly  higher  than  the  earlier 
thresholds  for  filing  the  Form  LM-2 
when  they  are  adjusted  for  inflation — 
1959  ($20,000).  1962  ($30,000),  and 
1981  ($100,000).  The  Department  will 
continue  to  monitor  this  threshold,  as 
well  as  all  other  thresholds  established 
by  this  rule,  and  may  make  future 
adjustments  if  economic  conditions 
warrant  such  a  change. 


Another  alternative  considered  by  the 
Department  was  to  phase-in  the 
effective  date  for  the  Form  LM-2 
changes  in  order  to  provide  smaller 
Form  LM-2  filers  additional  lead  time 
to  modif\'  their  recordkeeping  systems 
to  comply  with  the  new  reporting 
requirements.  This  alternative  also  was 
supported  by  a  number  of  commenters. 
After  reviewing  the  comments,  the 
Department  has  changed  its  proposal, 
which  would  have  required  unions  to 
use  the  new  Form  LM-2  to  file  the 
report  for  any  fiscal  year  beginning 
immediately  after  the  publication  of  the 
final  rule,  and  instead  is  requiring  labor 
organizations  to  use  the  revised  Form 
LM-2  to  file  the  report  for  the  fiscal 
years  that  begin  on  or  after  Ianuar\'  1 , 
2004,  about  three  months  after 
publication  of  this  rule.  This  change 
provides  approximately  two-thirds  of 
reporting  unions  with  sufficient  lead 
time  within  which  to  adjust  their 
procedures  to  keep  track  of  the 
information  they  will  need  to  prepare  a 
Form  LM-2  and  to  submit,  15  months 
after  the  start  of  their  next  fiscal  year 
(beginning  on  Januar\-  1.  2004).  or 
nearly  18  months  after  the  publication 
of  this  rule,  the  report  to  the 
Department,  and  even  more  time  to  the 
remaining  third  of  reporting  unions  that 
use  different  dates  for  their  fiscal  years. 
Thus,  no  union  will  have  less  than 
about  three  months  to  change  its 
bookkeeping  and  accounting  systems  to 
capture  data  that  later  will  be  needed  to 
submit  the  Form  LM-2. 

With  this  change,  unions  will  have 
adequate  time  to  conform  to  the  revised 
forms  and  comply  with  the  more 
detailed  reporting  requirements.  The 
public  comments  and  OLMS  auditing 
and  accounting  experience  confirm  that 
manv  local  (and  therefore  generally 
smaller)  unions  already  collect  and 
maintain  some  (and  in  some  cases  mo.st) 
of  the  information  required  by  the  new 
form.  Moreover,  unions  must  already 
track  and  maintain  records  for  all 
disbursements  in  order  to  report  total 
disbursements  for  the  variety  of 
functional  categories  on  the  current 
Form  LM-2.  The  sur\'ev  data  submitted 
by  the  AFL-CIO  suggests  that  16  to  22% 
of  local  unions  already  have  the 
capability  to  itemize  and  track  receipts 
and  disbursements  (including  credit 
card  transactions),  as  required  by  the 
final  Form  LM-2.  Further,  after  the 
research  and  review  of  different  types  of 
commercial-off-the-shelf  accounting 
software,  the  Department  believes  that 
updating  and  modif>ing  accounting 
systems  to  track  all  of  the  informatiort 
required  bv  the  revised  forms  should  be 
accomplished  easily,  given  the  lead  time 
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built  into  the  final  rule.  The  steps 
required  of  unions  to  adjust  their 
bookkeeping  and  accounting  procedures 
are  discussed  in  the  preamble.  OLMS 
also  plans  to  provide  compliance 
assistance  to  any  labor  organization  that 
requests  it.  In  addition,  a  review  of  the 
proposed  revisions  was  undertaken  to 
reduce  paperwork  burden  for  all  Form 
L\t-2  filers  and  an  effort  was  made 
during  the  review  to  identifv'  ways  to 
reduce  the  impact  on  small  entities.  The 
Department  believes  it  has  minimized 
the  economic  impact  of  the  form 
revision  on  small  unions  to  the  extent 
possible  while  recognizing  workers'  and 
the  Departments  need  for  information 
to  protect  the  rights  of  union  members 
under  the  LMRDA. 

To  reduce  the  burden  on  small  labor 
organizations,  several  commenters 
suggested  that  unions  be  required  to  file 
annual  independent  audits  as  an 
alternative  to  filing  the  Form  LM-2 
Although  some  commenters  argued  that 
requiring  unions  to  obtain  annual  audits 
is  within  the  Department's  statutorv 
authority,  no  provision  of  the  LMRDA 
vests  the  Secretary  of  Labor  with  anv 
e.xpress  authority  to  require  unions  to 
obtain  audits  and  the  Department  has 
chosen  not  to  attempt  to  impose  such  a 
requirement.  Moreover,  an  annual  audit 
requirement  would  require  a  reporting 
union  to  incur  the  expense  of  obtaining 
the  services  of  an  independent  auditor 
and  thus  impose  an  additional  burden 
on  small  unions,  manv  of  which,  in  the 
Department's  e.xpenence,  are  not 
currently  obtaining  private  audits 
Finally,  this  alternative  was  rejected 
because  audits  typically  do  not  reveal 
the  detail  on  the  financial  operations  of 
unifins  that  is  required  bv  the  statute  (29 
U.S.C.  431)  and  requiring  such  detail 
with  the  appropriate  audit  standards 
would  be  no  less  burdensome  than  the 
final  forms. 

A  union,  however,  could  meet  its 
trust  reporting  obligation  under  the  final 
rule  by  utilizing  any  exceptions 
provided  for  in  the  rule,  including  the 
submission  of  an  independent  audit  n{ 
the  trust  that  meets  the  minimum  ^ 

standards  prescribed  bv  the  rule  In 
permitting  this  last  exception,  the 
Department  recognizes  that  although 
most  audits  do  not  provide  an  adequate 
substitute  for  the  full  disclosure  of 
information  generallv  required  under 
the  LMRDA,  this  statutory  purpose  can 
be  achieved  in  the  trust  reporting 
context  so  long  as  the  information  is 
verified  by  an  independent  examiner 
and  meets  the  standards  prescribed  bv 
the  rule.  By  permitting  a  labor 
organization  to  submit  an  audit  in  place 
of  a  Form  T-1 .  smaller  labor 
organizations  that  file  a  Form  LM-2  are 


relieved  of  the  burden  of  compiling  a 
separate  form  and  need  only  insist  that 
entities  with  annual  receipts  of 
5250.000  or  more,  to  which  they 
contribute  510,000  or  more,  or  to  which 
that  amount  is  contributed  on  their 
behalf,  provide  only  very  basic 
information  regarding  their  fiscal 
operations. 

Another  commenter  suggested  that  a 
reporting  labor  organization  be 
permitted  to  file  information  from  the 
'latest  available  "  report  by  the  trust. 
This  commenter  observed  that  it  would 
be  simpler  to  retiuire  Form  T-1  to  be 
filed  at  the  same  time  that  the  labor 
organization  must  file  its  annual  report, 
namely  w  ithin  ninety  days  after  the  end 
of  the  labor  organization's  fiscal  vear, 
rather  than  ninety  days  after  thf!  end  of 
the  trust's  fiscal  year.  Although  the 
"latest  available"  report  of  the  trust  mav 
not  be  a  sufficient  substitute  for  a  Form 
T-1  (depending  on  whether  it  meets  the 
prescribed  audit  criteria  as  discussed  in 
the  preamble),  this  suggestion  presents 
a  reasonable  alternati\e  that  should  both 
alleviate  burden  for  the  rt^porting  labor 
organization  and  minimize  confusion 
for  those  interested  in  this  information. 
Thu->.  the  Department  has  decided  to 
require  a  reporting  labor  organization  to 
file  all  Form  T-ls,  or  qualifying  audits 
in  substitution  for  Form  T-ls,  if  it  so 
chooses,  at  the  same  time  that  it  files  its 
own  Form  LM-2. 

To  reduce  the  burden  on  smaller  labor 
organizations,  a  few  commenters. 
including  the  AFL-CK).  suggested  that 
the  Department  establish  a  permanent 
waiver  for  electronic:  filing  and/or  pilot 
testing  of  electronic:  filing  as  alternatives 
to  the  Department's  proposal.  As 
discussed  in  the  preamble,  the 
Department  has  rejec:ted  the  permanent 
waiver  alternative  because  for  several 
years  Congress  has  urged  the 
Department  to  implement  the  electronic 
filing  of  annual  reports  required  by  the 
LMRDA.  along  with  an  indexed  and 
easilv  searchable  c:omputer  database  of 
the  information  submitteii.  accessible  by 
the  public  over  the  Internet.  Set'  H.R. 
Conf.  Kep.  105-390,  1997  U.S.C:.C.A.N. 
20til;  H.R.  Conf.  Rep.  105-825:  H.R. 
Conf.  Rep.  lOb-419:  H.R.  Conf.  Rep. 
lOb-479:  H.R  Conf.  Rep.  lOb-1033: 
H.R.  Conf.  Rep.  107-342,  2002 
U.S  C  C  A.N.  1690;  H.R.  Ccmf.  Rep.  108- 
10.  2003  U.S.C.C.A.N.  4.  Morecner.  as 
the  public  c:omments  suggest,  the 
relevant  inc}uiry  with  respect  to 
cilectronic  filing  is  not  whether  it  should 
bf  recjuired.  but  rather  how  and  when 
it  should  be  accornplisht^d.  After 
significant  researc:h  and  analysis  (as 
discussed  above),  the  Department  has 
decided  that  the  best  method  to  address 
any  legitimate  excessive  burden 


associated  with  electronic  filing  is  not 
through  a  permanent  waiver,  but 
through  a  hardship  exemption  (a  term 
borrowed  from  the  SEC's  electronic 
filing  procedures),  and  that,  for  the 
majority  of  filers,  electronic  filing  is  the 
least  burdensome  option. 

The  Department  gave  serious 
consideration  to  the  comments 
suggesting  a  pilot  program  or  a  delayed 
phase-in  of  the  reporting  requirements, 
but  has  concluded  that  such  alternatives 
are  unnecessary.  After  reviewing  the 
recordkeeping  and  reporting 
requirements  of  the  current  Form  LM- 
2,  the  public  comments  that  were 
received,  and  the  modifications  that 
unions  may  have  to  make  to  their 
accounting  and  recordkeeping  systems 
to  comply  with  the  final  rule,  the 
Department  believes  that  Form  LM-2 
filers  will  be  able  to  make  the 
adjustments  before  the  start  of  their  first 
reporting  period  under  the  final  rule — 
a  minimum  of  about  three  months  from 
the  date  of  the  rule's  publication — 
without  incurring  an  undue  burden.  The 
most  important  change  involves  the 
tracking  of  receipts  reported  in 
Schedule  14  and  disbursements  to 
ensure  that  each  disbursement  is 
allocated  to  the  proper  disbursement 
category  on  the  revised  Form  LM-2  with 
a  descriptive  purpose  and  that  all  of  the 
required  information  (name,  address, 
purpose,  date,  and  amount)  is  captured 
for  each  "other  "  receipt  and 
disbursement. 

Some  commenters  stated  that  this  is  a 
dramatic  change  in  the  Form  LM-2  and 
would  impose  a  significant  burden  on 
unions  in  order  to  change  their 
recordkeeping  systems  before  the 
effective  date  of  the  final  rule.  However, 
this  position  fails  to  recognize  that 
unions  have  always  been  required  to 
allocate  each  disbursement  to  one  or 
more  disbursement  categories  on  the 
current  Form  LM-2  (and  to  maintain 
those  records).  For  example,  unions 
have  always  been  required  to  allocate 
credit  card  payments  to  multiple 
categories  of  the  LM-2  based  upon  the 
purposes  of  each  charge.  A  single  credit 
card  charge  to  a  travel  agent  may 
include  expenses  that  must  be  allocated 
to  three  or  more  different  places  on  the 
current  LM-2.  Although  the  Department 
has  changed  the  functional  categories  on 
the  final  form,  the  underlying  method  of 
allocating  these  disbursements  and 
maintaining  the  records  remains  the 
same. 

Changing  accounting  and 
recordkeeping  systems  to  capture  all  of 
the  required  information  (name, 
address,  purpose,  date,  and  amount)  for 
each  other  receipt  and  disbursement  can 
be  accomplished  before  January  1 .  2004. 
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Filers  will  need  to  study  and 
understand  the  new  requirements  and 
may  have  to  work  with  their  staff  or 
vendors  to  make  adjustments  to  the 
union's  accounting  and  recordkeeping 
systems,  and  then  train  the  staff 
However,  these  sorts  of  operations — 
changing  the  way  disbursements  are 
classified  and  the  types  of  information 
recorded — are  routine  in  the  normal 
course  of  business  and  relatively  easy  to 
perform  within  accounting  systems. 
Moreover,  as  discussed  in  the  preamble, 
the  public  comments  suggest  that  60% 
of  the  national  and  international  unions 
already  maintain  written  records  for  the 
information  required  by  the  new  "other 
receipts"  schedule  and  that  many 
unions  already  maintain  records  as  part 
of  their  normal  business  practice  that 
reflect  the  required  detail  for 
disbursements  for  the  revised  form 
(even  though  between  10  and  40%  of 
unions  could  not  provide  all  of  the 
required  detail).  Finally,  because  each 
labor  organization's  filing  date  is 
dependent  on  its  chosen  fiscal  year, 
many  unions  will  have  more  than  three 
months  to  complete  any  changes  they 
may  have  to  make  to  their  accounting 
and  recordkeeping  systems. 

Additionally,  the  Department  will 
provide  substantial  compliance 
assistance  to  unions  to  assist  them  in 
understanding  the  new  requirements 
and  making  adjustments  to  their 
recordkeeping  and  reporting  practices. 
This  initiative  will  include  guidance 
that  provides  an  overview  of  the 
requirements,  a  comparison  of  tlie  old 
and  new  requirements,  the  types  of 
account  changes  unions  may  have  to 
make,  guidance  to  assist  unions  to 
configure  off-the-shelf  software  to  best 
capture  the  information  needed  to 
provide  the  data  required  for  submitting 
the  LM-2  and  T-1  reports,  a  schedule 
of  seminars  for  unions  hosted 
throughout  the  country,  an  email  list- 
serve  to  provide  periodic  updates  to 
interested  parties,  web-based  materials 
that  include  frequently  asked  questions, 
a  description  of  the  Form  T-1 
registration  process,  and  other  topics  of 
interest  to  filers. 

Filers  that  choose  to  take  advantage  of 
the  electronic  importation  features  of 
the  Department's  reporting  software  will 
need  to  create  reports  within  their 
accounting  systems  that  will  be  used  to 
complete  the  revised  Form  LM-2  and 
new  Form  T-1 .  However,  this  work 
need  not  be  completed  until  the  form  is 
ready  to  be  filed,  no  earlier  than  15 
months  after  the  effective  date  of  the 
final  rule  and  nearly  18  months  after 
publication.  Further,  in  the  event  that 
any  labor  organization  encounters 
severe  difficulties  concerning  electronic 


filing,  a  hardship  exemption  will  be 
available. 

A  few  commenters  suggested  that 
unions  only  be  required  to  report  the 
debts  they  have  written  off  as  a  less 
burdensome  alternative  to  reporting  all 
debts  above  the  proposed  $1,000 
threshold  that  are  90  days  or  more  past 
due.  This  alternative  was  rejected 
because:  (1)  The  Department  believes 
that  raising  the  itemization  threshold  to 
$5,000  for  reporting  debts  will  alleviate 
much  of  the  burden  suggested  by 
commenters  as  a  multitude  of  relatively 
small  accounts  will  no  longer  have  to  be 
listed,  particularly  for  smaller  unions; 
(2)  as  discussed  above,  itemized 
disclosure  is  important  because  it 
provides  a  vital  early  warning  signal  of 
financial  distress  and  possible  fraud  as 
in  the  Washington  Teachers'  Union 
case;  and  (3)  the  itemization 
requirement  is  tailored  to  a  union 
member's  legitimate  interest  in 
knowing,  for  example,  whether  the 
union  continues  to  do  business  with  an 
entity  that  fails  to  pay  its  debts  or 
whether  the  union  continually  falls 
behind  in  payments  to  a  certain  vendor. 
Moreover,  the  public  comments  suggest 
that  the  majority  of  unions  already 
collect  most,  if  not  all,  of  the 
information  required  by  the  accounts 
receivable  and  accounts  payable 
schedules  on  the  final  form,  which  is 
not  surprising  considering  the  current 
Form  LM-2  requires  aggregate  reporting 
of  accounts  receivable  and  accounts 
payable. 

Finally,  a  few  commenters.  together 
with  the  AFL-CIO.  suggested  an 
exemption  from  functional  reporting  to 
reduce  the  burden  on  smaller  labor 
organizations.  The  Department  has 
rejected  this  alternative  because  it 
would:  (1)  Eliminate  the  availability  of 
meaningful  information  to  over  12.3 
million  union  members  in  unions  with 
less  than  $6.0  million  in  annual  receipts 
(the  current  SBA  small  entity  standard 
for  unions)  and  significantly  reduce  the 
transparency  and  accountability  in  the 
reporting  of  union  financial  condition 
and  operations,  which  may  have  far 
greater  impact  on,  and  relevance  to. 
union  members,  particularly  since  such 
lower  levels  of  union  organizations 
generally  set  and  collect  dues  and 
provide  representational  and  other 
services  for  their  members;  and  (2)  not 
provide  any  additional  deterrence  to 
fraud  and  embezzlement  by  officials  in 
smaller  labor  organizations. 

Moreover,  functional  accounting  is 
not  a  new  concept  to  labor 
organizations,  large  or  small.  The 
current  Form  LM-2,  through  its  use  of 
categories,  requires  labor  organizations 
to  report  certain  expenditures  by 


function.  Moreover,  functional 
accounting  is  required  of  not-for-profit 
organizations  under  the  standards 
established  by  the  FASB  and  some  of 
the  labor  organizations  that  submitted 
comments  acknowledged  that  they  use 
functional  reporting  as  a  management 
tool.  Furthermore,  many  commenters 
overlooked  the  fact  that  the  IRS  requires 
not-for-profit  organizations,  including 
unions,  to  report  their  expenditures  by 
certain  categories  and  that  the  IRS  uses 
several  functional  categories  that 
parallel,  in  many  respects,  the  categories 
in  the  proposed  Form  LM-2.  For 
example,  both  the  IRS  Form  990  and  the 
new  Form  LM-2  require  disclosure  of 
disbursements  related  to  political 
activity  and  lobbying  (even  though, 
unions  typically  report  no  information 
under  these  categories  to  the  IRS). 
Finally,  as  explained  above,  the 
Department  has  made  significant 
changes  to  the  functional  categories  and 
associated  schedules  in  the  new  Form 
LM-2  to  minimize  the  burden, 
particularly  on  small  unions. 

3.  Number  of  Small  Entities  Covered 
Under  the  Rule 

The  primary  impact  of  this  final  rule 
will  be  on  the  largest  labor 
organizations,  defined  as  those  that  have 
S250.000  or  more  in  annual  receipts. 
There  are  approximately  4.778  labor 
organizations  of  this  size  that  are 
required  to  file  Form  LM-2  reports 
under  the  LMRDA  (just  19.0%  of  all 
labor  organizations  covered  by  the 
LMRDA).  The  Department  estimates  that 
4,463  of  these  unions,  or  93.4%.  are 
considered  small  under  the  current  SBA 
standard  (annual  receipts  less  than  S6.0 
million).  These  unions  have  average 
annual  receipts  of  approximately  Sl.l 
million  and  an  average  of  14  officers 
and  4  employees.  The  rule  will  also 
reduce  the  burden  on  501  small  unions 
that  will  be  able  to  file  Form  LM-3 
instead  of  Form  LM-2  because  of  raising 
the  LM-2  threshold  to  S250.000.  These 
estimates  are  based  on  2001  and  2002 
data  from  the  Office  of  Labor- 
Management  Standards  e.LORS  system. 
This  system  contains  annual  receipt 
data  on  all  Form  LM-2.  LM-3,  and  LM- 
4  filers.  Although  these  estimates  may 
not  be  predictive  of  the  exact  number  of 
small  unions  that  will  be  impacted  by 
this  final  rule  in  the  future,  the 
Department  believes  these  estimates  to 
be  sound  and  are  derived  from  the  best 
available  information. 

4.  Reporting.  Recordkeeping  and  Other 
Compliance  Requirements  of  the  Rule 

This  final  rule  is  not  expected  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entitle.-.. 
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The  LMRDA  is  primarily  a  reporting 
and  disclosure  statute.  It  establishes 
various  reporting  requirements  for  labor 
organizations,  labor  organization 
officers  and  employees,  employers, 
surety  companies,  and  employer 
consultants  pursuant  to  Title  II  of  the 
Act  Accordingly,  the  primary  economic; 
impact  of  the  final  rule  will  be  the  cost 
to  reporting  unions  of  compiling, 
recording,  and  reporting  required 
information.  The  final  rule  establishes  a 
new  set  of  reporting  requirements  for 
those  labor  organizations  with  receipts 
of  $250,000  or  more   See  the  following 
Paperwork  Reduction  Act  section 
(Overview  of  Changes  to  Form  LM-2. 
and  Overview  of  the  New  Form  T- 1 )  for 
greater  detail  on  the  reporting, 
recordkeeping,  and  other  (  ompliani  »■ 
requirements  of  the  rule   In  order  to 


comply  with  these  requirements, 
reporting  unions  may  need  to  make 
adjustments  in  their  recordkeeping  and 
bookkeeping  procedures  and,  in  some 
instanc;es,  to  make  changes  in 
computing  hardware  or  software  to  file 
the  reports  electronically.  None  of  these 
expenses  is  expected  to  have  a 
substantial  impact  on  the  4,46,3  unions 
considered  to  be  small  bv  S6A 
standards  (because  they  amount  to  only 
17%  of  these  unions'  average  annual 
re(  eipts  over  three  years),  in  large  part 
bec:ause  the  public  comments  and 
OLM.S's  auditing  experience  confirm 
that  labor  organizations,  like  most  small 
entities  following  standard  business 
practices,  already  maintain  at  least  some 
of  the  receipt  and  disbursement  records 
required  bv  the  final  rule 


The  average  annual  reporting  and 
recordkeeping  burden  for  the  current 
Form  LM-2  is  $8,381  or  0.3%  of  average 
annual  receipts  for  all  Form  LM-2  filers. 
The  average  additional  first  year  cost 
(including  first  year  non-recurring 
implementation  costs)  of  the  final  rule 
for  the  4,463  unions  considered  to  be 
small  by  SBA  standards  for  filing  both 
the  revised  Form  LM-2  and  new  Form 
T-1  is  less  than  $17,876,  or  1.6%  of 
average  annual  receipts  (see  Table  1). 
The  average  total  first  year  cost  of  the 
revised  Form  LM-2  and  new  Form  T- 
1  on  small  unions  is  $26,257,  or  2.3% 
of  total  annual  receipts.  Further,  the 
average  total  cost  for  small  unions  falls 
to  $18,322  or  1.6%  of  total  annual 
receipts  in  the  second  year. 

BILLING  CODE  4510-CP-P 


^ll,17R  FoHpral     Rooictpr     Vnl      RH      Vn      1  Of,  /  Thiir<rlav      fir  tnhpr    Q      TOH'^/Rtiipc    and     Rpoiilatinnc 


Federal  Register /  Vol.  68,  No.  196 /Thursday,  October  9,  2003 /Rules  and  Regulations  58425 


Table  1  -  Summary  of  Regulatory  Flexibility  Analysis 


For  Unions  that  Meet  the  SBA  Small  Entity  Standard 


Total  Burden 

Hours  per 

Respondent 


2920 


Average  Cost  of  Current  Form  LM-2 

Average  First  Year  Cost  of  Revised  Form  LM-2  &  New  Form  T-1 

Percent  of  Average  Annual  Receipts 
Average  Second  Year  Cost 

Percent  of  Average  Annual  Receipts 

Average  Increase  or  Cost  of  Final  Rule,  First  Year 
Percent  of  Average  Annual  Receipts 

Average  Increase  or  Cost  of  Final  Rule,  Second  Year 
Percent  of  Average  Annual  Receipts 

Maximum  First  Year  Cost  of  Revised  Form  LM-2  and  New  Form  T-1 

for  Unions  with  $250,000  to  $499,999  in  Annual  Receipts  (1) 
Maximum  Second  Year  Cost  ( 1 ) 

Maximum  Increase  or  Cost  of  Final  Rule,  First  Year  (2) 
Percent  of  Annual  Receipts  for  $250,000  Umon 
Percent  of  Annual  Receipts  for  $500,000  Union 

Maximum  Increase  or  Cost  of  Final  Rule,  Second  Year  (2) 
Percent  of  Annual  Receipts  for  $250,000  Union 
Percent  of  Annual  Receipts  for  $500,000  Union 


Impact  on  Small  Unions  From  Raising  the  Form  LM-2  Reponing  Thieshold  to  $250. UOO 


Burden  Hour  Savings  for  501  Small  Unions  for  Being  Able  to 
Use  Ciirrent  Form  LM-3  Instead  of  Current  Form  LM-2  ; 

Burden  Hour  Savings  for  501  Small  Unions  for  Not  Being  Required 
to  File  Revised  Form  LM-2 

Burden  Hour  Savings  for  501  Small  Unions  for  Not  Being  Required 
to  File  New  Form  T- 1 


176.0 


595.2 


45. 


Note;  U  )  Assumed  to  be  the  average  burden  hours  for  unions  with  annual  receipts  of  S500.000  to  549.9  million. 

It  IS  highly  unlikely  that  the  smallest  Form  LM-2  filers  with  annual  receipt:,  of  5250,000  to  5499.999  would 
incur  these  costs. 

(2)  For  comparison  the  AFL-CIO  submitted  data  that  estimates  unions  uith  annual  receipts  of  icss  than 
$500,000  would  incur  an  average  cost  of  just  53,750  for  the  more  burdensome  proposed  Fonii  [.\1-2. 
It  is  highly  unlikely  that  the  smallest  Form  LM-2  filers  with  annual  receipts  oi'S25iI(kh)  lo  5499,999  would 
incur  these  costs  for  the  less  burdensome  final  rule. 

Source:  US.  Department  of  Labor,  Employment  Standards  Administration,  Office  of  Labor  Man.eenient  Standards, 


Total 

Cost  per 

Respondent 


$8.?81 


781.7 

526.25:^ 

n.a. 

2,3"o 

57?  ." 

518,322 

n.a. 

1  6"o 

489.- 

S17.876 

aa. 

1  6"u 

281? 

S9,94! 

n.a. 

0.9<;o 

812.9 

S2S.97- 

5S5  2 

SI9,58- 

520.9 

520,596 

n.a. 

8,2% 

n.a. 

4.1% 

293,2 

511.206 

n.a. 

"^   4.5^. 

n.a. 

2.2^0 

55.104 


519,640 


51.2.V- 


The  Depaiiment  believes  that  it  is 
verv  unlikely  that  small  unions  with 
about  $250,000  in  annual  receipts 


would  incur  many  of  the  costs  incurred       receipts  are  likely  to  have  far  less 

by  the  typical  Form  LM-2  filer,  (For  complicated  accounts  covering  far  fewer 

example,  unions  near  this  amount  of  transactions  than  the  typical  Form  LM- 
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2  filer  (with  receipts  between  S50(J.(J00 
and  S49.9  million)  )  However,  to  assess 
thf  ■rr.aximum"  or  "worst-rrise"  impact 
iin  small  unions,  the  Department 
considered  the  unlikely  event  that  a 
small  union  with  S250.000  in  annual 
receipts  could  incur  the  average 
t  nmphance  burden  for  unidiis  with 
annual  receipts  of  S5UU.UU0  to  S49.9 
million  for  the  revised  Form  LM-2  and 
the  new  Form  T-1    L'nder  this  unlikely 
scenario,  the  total  additional  c:ost  of  the 
final  rule  would  be  ,S20,596  in  the  first 
\ear,  or  8.2%  of  annual  receipts,  and 
SI  1.206  in  the  set:t)nd  year,  or  4.5%  of 
annual  receipts  See  Table  i).  For  a 
^Inall  union  with  SnOO.OOO  in  annual 
receipts,  the  maximum  additional  cost 
of  th"  final  rule  would  be  4.1%  of 
re(  eipts  m  the  first  \ear  and  2.2%  in  the 
seccmd  vear 

.-\s  noted  in  section  J  above,  the  final 
rule  will  ap[dy  to  4,46.3  unions  that 
meet  the  SBA  standard  for  small 
entitle.-,,  (ir  |ust  18.0%  of  all  unions  with 
annual  receipts  of  less  than  S6  million 
that  must  file  an  annual  financial  report 
under  the  L.MRD.A  'the  other,  even 
smaller,  uniims  can  file  the  less 
burdensome  Form  LM-3  or  Form  LM- 
4)   Further.  |ust  1,574  unions  with 
annual  receipts  from  S250.000  to 
S44M.MM9.  or  6.3%  of  all  unions  covered 
hv  the  L.MRD.\  would  be  affected  by  the 
final  rule  E\,en  less  (than  6.3%i  of  the 
total)  would  incur  the  maximum 
additional  costs  of  the  final  rule 
described  above.  Therefore,  the 
Department  has  decided  that  the  final 
rule  does  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  Moreover,  raising  the  Form 
LM-2  filing  threshold  from  S2()0.i)(J0  to 
.S230.()Ot)  will  enable  501  of  the  smallest 
LM-2  filers  to  use  the  less  burdensfime 
Form  LM-3  and  save  them  an  average 
of  S5.104  per  year  compared  to  filing  the 
current  Form  LM-2.  Smaller  unions  th.it 
file  Form  LM-3  or  LM-4  also  will  not 
have  to  file  anv  Form  T-1. 

5   Steps  Taken  To  Mininuze  the  Impact 
on  Small  Entities 

The  Department  has  rai>ed  the 
reporting  threshold  for  the  final  Form 
LM-2  and  new  Form  T-1  to  .$250,000 
from  the  S200,000  threshold  in  the 
proposed  rule  The  Department  has  also 
determined  that  the  itemization 
threshold  for  disbursements  should  be 
set  at  the  high  end  of  the  range  proposed 
(S2.000  to  S5.000)  and  that  specific 
information  be  required  onlv  if  the 
amount  of  an  "other  receipt"  or 
disbursement  is  .S5,000  or  more  or,  if 
such  receipts  from  or  disbursements  to 
a  single  entity,  aggregate  to  .S5.000  or 
more  during  the  reporting  year.  This 
change  will  reduce  the  number  of 


disbursements  that  will  have  to  be 
individuallv  itemized  and  reported  by 
smaller  labor  organiz.itions.  (OLM.S 
experieiu  e  in  re\.  iei»ing  union  records 
over  the  years  m  the  i nurse  of  audits 
and  investigations  suggests  that  smaller 
unions  typically  have  fewer  large 
disbursements!   As  noted  above,  thi' 
De[)artmenl  will  i  ontinue  to  monitor  all 
of  the  reporting  thresholds  in  the  Form 
LM-2  to  attempt  to  ensure  that  both  the 
level  of  reporting  and  the  information 
reported  remain  relevant  and 
meaningful  in  light  of  (  hanges  in  the 
econonu 

Raisiiii',  the  threshold  tor  lilmg  a  Form 
LM-2  from  .S20(l.0()  to  ,S2')()  00(J  will 
enable  'lOi  ot  tlie  MnaUest  iinicms  that 
previoiislv  were  reijuired  to  file  a  Form 
IAl-2  to  now  use  the  I'orm  LM-.V  The 
latter  form  requiii'^  -^i^iiifii  ,intl\'  less 
recordkeeping  and  reporting 
requirements  than  I'oriii  LM-2.  tliu.> 
reilucing  the  burden  on  unions  with 
annual  receipts  between  S200.000  and 
S249.999.  The  501  unions  affected  will 
save  an  average  of  S5.104  from  the  rrist 
of  filing  the  t:urrent  F-'orm  LM-2. 
because  the\  tan  file  the  less 
burdensome  F'orm  LM-3  rather  than  the 
current  Form  LM-2.  In  .nidition.  each  of 
these  unions  also  will  avoid  an  average 
Si 9.640  per  year  in  i:osts  that  they 
would  incur  if  they  had  to  file  the  new 
Form  LM-2  and  an  average  Si. 253  per 
year  because  thev  will  not  have  to  file 
a  Form  T-1   Thus,  each  of  the  501 
unions  affected  bv  raising  the  Form  LM- 
2  threshold  from  5200.000  to  S250,000 
will  avoid  517,616  in  potential  costs 
increases  {i.e..  Sl9.t.4(l  ^  51.253— 
S3. 277)  h\  \irtue  of  this  change. 

Burden  hour  differences  between  tfie 
smaller  latior  organizations  that  are  large 
enough  to  be  required  to  tile  Form  LM- 
2  and  tht^  largest  labor  organizations  are 
more  likely  to  result  from  differences  in 
the  financial  operations  of  the  unifins 
themselves.  Onlv  the  largest  filers,  thosi- 
that  have  annual  receipts  in  the 
millions,  are  likelv  to  have  extensive 
financial  transactions.  Unions  with 
receipts  of  between  525(3.000  and  51.0 
million,  which  account  for  over  2,833  of 
the  4,778,  or  59.3%  of  Form  LM-2  filers, 
are  likelv  to  have  less  difficultv  using 
the  revised  form.  A  survey  of  affiliated 
unions  submitted  bv  the  .^FL-CilQ 
during  the  public:  comment  process 
suggests  that  the  median  cost  of  the  final 
rule  will  be  |ust  55.724  per  vear  for 
unions  with  less  than  51  0  millicm  in 
receipts  compared  to  more  than 
5820.000  for  unions  with  5100  0  million 
to  5250  0  million  in  annual  receipts.  As 
explained  more  fullv  below,  the 
predictive  value  of  the  AFL-CIO  survey 
is  open  to  question  in  some  respects. 
The  Department's  own  experience. 


based  on  years  of  reviewing  union 
records  in  audits  and  investigations, 
suggests  that  the  AFL-CIO  estimates  of 
costs  are  more  likely  to  be  too  high  than 
too  low. 

Unions  with  total  annual  receipts  of 
h^ss  than  5250,000  (81.0%  of  all  LMRDA 
c:overed  unions)  can  still  elect  to  file  a 
simplified  report.  Over  47.3%  of  all 
labor  organizations  may  file  a  Form  LM- 
3  that  entails  a  lesser  burden  than  the 
Form  L,M-2  The  final  rule  makes  no 
change  to  the  Form  LM-3  and  the  only 
changes  to  its  instructions  clarify  the 
reporting  obligation  of  intermediate 
Ijoditis  that  have  no  private  employee 
members,  but  are  subordinate  to 
national  or  international  labor 
organizations  that  are  covered  bv  the 
LMRDA.  The  instructions  state  that 
such  intermediate  bodies  must  file  an 
annua!  financ:ial  report.  The  very 
smallest  unions,  with  total  annual 
receipts  of  less  than  510.000  (33.7%  of 
all  LMRDA  c;overed  unions),  can  elect  to 
file  an  abbreviated  report.  Form  LM— 4. 
which  further  reduces  their 
rec:ordkeeping  and  reporting  burden. 

The  Department  also  has  made  se\'eral 
other  c:hanges  to  the  proposed  rule  that 
will  reduce  the  burden  on  small  unions. 
Raising  the  reporting  threshold  for 
itemizing  acc:ounts  receivable  and 
accounts  pavable  to  55,000  will  reduce 
'he  number  of  items  that  must  be 
reported,  particularly  for  small  unions 
that  hav(>  few  acc:ounts  receivable  anci 
accounts  payable.  Removing  the 
itemization  rt?quirement  for  the  benefits 
schedule  will  reduce  the  reporting 
burden  for  all  unions  and  protect  the 
privacy  of  individual  benefit  recipients, 
including  those  receiving  payments  for 
medical  procedures,  insurance  or 
pension  claims,  or  burial  benefits. 
Changing  the  reporting  requirements  on 
the  membership  schedule  will  enable 
union  members  to  easily  obtain  useful 
information  without  requiring  unions  to 
manufacture  or  report  information  for 
membership  categories  it  does  not  keep. 
Finally,  the  new  audit  alternative  for 
Form  T-1  is  aimed  at  promoting 
disclosure  while  reducing  the 
recordkeeping  and  reporting  burdens  for 
unions  with  trusts  that  are  already 
subjc^ct  to  an  independent  audit. 

Small  entities  will  also  benefit  from 
OLMS's  electronic  labor  organization 
reporting  system  (e.LORS),  which 
utilizes  technology  to  collect,  maintain, 
and  disclose  the  information  it  collects. 
The  objectives  of  e.LORS  are:  (1)  The 
electronic  filing  of  Forms  LM-2.  LM-3. 
and  LM-4  via  the  Internet:  (2)  LMRDA 
program  enhancements  to  improve 
accuracy,  completeness,  and  timeliness 
of  Forms  LM-2,  LM-3,  and  LM-4:  and 
(3)  the  public  disclosure  of  reports  with 
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a  searchable  database  via  the  Internet. 
Labor  organizations  are  directed  to  use 
an  electronic  reporting  format  and 
OLMS  will  make  software  available  for 
downloading  over  the  Internet  that 
enables  labor  organizations  to  report 
financial  information  that  can  be 
electronically  compiled  in  the  proper 
format  for  electronic  filing. 

The  use  of  electronic  forms  makes  it 
possible  to  download  information  from 
previously  filed  reports  directly  into  the 
form;  enables  officer  and  employee 
information  to  be  imported  onto  the 
form;  makes  it  easier  to  enter 
information  by  manually  typing  in  the 
data,  by  electronically  importing  data  by 
schedule,  or  by  electronically  importing 
data  for  the  entire  form;  automatically 
performs  calculations  and  checks  for 
typographical  and  mathematical  errors 
and  other  discrepancies,  which  reduces 
the  likelihood  of  having  to  file  an 
amended  report;  and  allows  the 
submission  of  the  form  electronically 
via  the  Internet.  The  error  summaries 
provided  by  the  software,  combined 
with  the  speed  and  ease  of  electronic 
filing,  will  also  make  it  easier  for  both 
the  reporting  labor  organization  and 
OLMS  to  identify  errors  in  both  current 
and  previously  filed  reports  and  to  file 
amended  reports  to  correct  them. 

OLMS  also  has  revised  the 
instructions  for  the  final  Form  LM-2 
and  Form  T-1  to  provide  examples  and 
guidance  on  how  to  complete  the  report 
and  maintain  records,  and  will  provide 
compliance  assistance  for  any  questions 
or  difficulties  that  may  arise  from  using 
the  software.  A  help  desk  is  staffed 
during  normal  business  hours  and  can 
be  reached  by  calling  a  toll-free 
telephone  number:  1-866-4-USA-DOL 
(1-800-487-2365). 

F.  Paperwork  Reduction  Act 

This  statement  is  prepared  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501 
(PRA).  See  5  CFR  1320.9.  As  discussed 
in  the  preamble  to  this  final  rule  and  the 
analysis  that  follows,  the  rule 
implements  an  information  collection 
that  meets  the  requirement  of  the  Act  in 
that:  (1)  The  information  collection  has 
practical  utility  to  labor  organizations, 
their  members,  other  members  of  the 
public,  and  the  Department;  (2)  the  rule 
does  not  require  the  collection  of 
information  that  is  duplicative  of  other 
reasonably  accessible  information;  (3) 
the  provisions  reduce  to  the  extent 
practicable  and  appropriate  the  biuden 
on  unions  that  must  provide  the 
information,  including  small  unions;  (4) 
the  forms,  instructions,  and  explanatory 
information  in  the  preamble  are  written 
in  plain  language  that  will  be 


understandable  by  reporting  unions;  (5) 
the  disclosure  requirements  are 
implemented  in  ways  consistent  and 
compatible,  to  the  maximum  extent 
practicable,  with  the  existing  reporting 
and  recordkeeping  practices  of  unions 
that  must  comply  with  them;  (6)  this 
preamble  informs  unions  of  the  reasons 
that  the  information  will  be  collected, 
the  way  in  which  it  will  be  used,  the 
Department's  estimate  of  the  average 
burden  of  compliance,  which  is 
mandatory,  the  fact  that  all  information 
collected  will  be  made  public,  and  the 
fact  that  they  need  not  respond  unless 
the  form  displays  a  currently  valid  0MB 
control  number;  (7)  the  Department  has 
explained  its  plans  for  the  efficient  and 
effective  management  and  use  of  the 
information  to  be  collected,  to  enhance 
its  utility  to  the  Department  and  the 
public;  (8)  the  Department  has 
explained  why  the  method  of  collecting 
information  is  "appropriate  to  the 
purpose  for  which  the  information  is  to 
be  collected";  and  (9)  the  changes 
implemented  by  this  rule  make 
extensive,  appropriate  use  of 
information  technology  "to  reduce 
burden  and  improve  data  quality, 
agency  efficiency  and  responsiveness  to 
the  public."  See's  CFR  1320.9:  44  U.S.C. 
3506(c).  The  Department's  PRA  analysis 
contains  a  summar\',  background  on  the 
current  Form  LM-2,  an  overview  of 
changes  to  each  form,  and  the  burden 
associated  with  the  current  forms  and 
final  rule.  The  Department  also 
discusses  various  comments,  specific  to 
the  PRA,  that  are  not  fully  addressed 
elsewhere  in  the  preamble.  As 
discussed,  the  Department  has  revised 
its  burden  estimates  for  the  final  rule, 
based  upon  its  review  of  the  comments 
and  adjustments  to  its  baseline  estimate 
of  the  costs  associated  with  the 
requirements  of  the  Department's 
current  rule  relating  to  the  submission 
of  annual  financial  reports  by  labor 
organizations. 

In  this  rulemaking,  the  Department 
has  sought  to  improve  the  usefulness 
and  accessibility  of  information  to 
members  of  labor  organizations  subject 
to  the  LMRDA.  The  LMRDA  reporting 
provisions  were  devised  to  protect  the 
basic  rights  of  union  members  and  to 
guarantee  the  democratic  procedures 
and  financial  integrity  of  labor 
organizations.  The  1959  Senate  report 
on  the  version  of  the  bill  later  enacted 
as  the  LMRDA  stated  clearly,  "the 
members  who  are  the  real  owners  of  the 
money  and  property  of  the  organization 
are  entitled  to  a  full  accounting  of  all 
transactions  involving  their  property." 
A  full  accounting  was  described  as  "full 
reporting  and  public  disclosure  of  union 


internal  processes  and  financial 
operations." 

As  labor  organizations  have  become 
more  multifaceted  and  have  created 
hybrid  structures  for  their  various 
activities,  the  form  used  to  report 
financial  information  with  respect  to 
these  activities  has  remained  relatively 
unchanged  and  has  become  a  barrier  to 
the  complete  and  transparent  reporting 
of  labor  organization's  financial 
information  intended  by  the  LMRDA. 
Moreover,  just  as  in  the  corporate  sector, 
there  have  been  a  number  of  financial 
failures  and  irregularities  involving 
pension  funds  and  other  member 
accounts  maintained  by  labor 
organizations.  These  failures  and 
irregularities  result  in  direct  financial 
harm  to  union  members.  If  union 
members  had  more  complete, 
understandable  information  about  their 
unions'  financial  transactions, 
investments,  and  solvency,  they  would 
be  in  a  much  better  position  than  they 
are  today  to  protect  their  personal 
financial  interests  and  to  exercise  their 
rights  of  self-governance.  The  purpose 
of  the  final  rule  is  to  provide  them  with 
such  information.  The  information 
collection  achieved  by  this  rule  is 
integral  to  this  purpose.  The  paperwork 
requirements  associated  with  the  rule 
are  necessary  to  enable  workers  to  be 
responsible,  informed,  and  effective 
participants  in  the  governance  of  their 
unions;  discourage  embezzlement  and 
financial  mismanagement;  prevent  the 
circumvention  or  evasion  of  the 
statutory'  reporting  requirements:  and 
strengthen  the  effective  and  efficient 
enforcement  of  the  Act  by  the 
Department. 

Pursuant  to  the  PRA.  the  information 
collection  requirements  contained  in 
this  final  rule  have  been  submitted  to 
OMB  for  approval.  Within  30  days  from 
the  date  of  publication  of  this  final  rule, 
you  may  direct  comments  by  fax  (202- 
395-6974)  to:  Desk  Officer  for  the 
Department  of  Labor/ESA,  Office  of 
Management  and  Budget. 

1.  Summary 

This  final  rule  modifies  the  annual 
reports  required  to  be  filed  by  the  largest 
labor  organizations,  prescribed  by  the 
Secretary  of  Labor  to  implement  the  Act 
and  incorporated  by  reference  in  the 
applicable  regulations.  As  discussed 
above  and  throughout  the  preamble  to 
the  final  rule,  the  revised  paperwork 
requirements  are  necessar>'  to  effectuate 
the  purposes  of  the  LMRDA  by 
providing  union  members  with 
information  about  their  unions  that  will 
enable  them  to  be  responsible, 
informed,  and  effective  participants  in 
the  governance  of  their  unions; 
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discourage  embezzlement  and  financial 
mismanagement;  prevent  the 
circumvention  or  evasion  of  the 
statutory  reportnig  requirements;  and 
strengthen  the  effective  and  efficient 
enforcement  of  the  Act  by  the 
Department.  The  manner  in  which  the 
collected  information  will  serve  these 
purposes  is  discussed  throughout  the 
preamble  to  the  final  rule. 

Two  forms  that  will  implem.ent  the 
new  reporting  requirements  and  their 
instructions  are  published  in  the 
appendix  to  this  final  rule:  the  revised 
Form  LM-2.  a  form  now  filed  by  the 
largest  unions  to  report  their  annual 
financial  information,  and  the  new 
Form  T-1.  a  form  also  to  be  filed  by  the 
largest  unions  to  report  the  assets, 
liabilities,  receipts,  and  disbursements 
of  trusts  in  which  they  have  an  interest. 
The  forms  are  designed  to  take 
advantage  of  technology  that  makes  it 
possible  to  increase  the  detail  of 
information  that  is  required  to  be 
reported,  while  at  the  same  time  making 
it  easier  to  file  and  publish  the  contents 
of  the  reports.  Union  members  thus  will 
be  able  to  obtain  a  more  accurate  and 
complete  picture  of  their  union's 
financial  condition  and  operations 
without  imposing  an  unwarranted 
burden  on  reporting  unions.  The  rule 
also  includes  a  clarification  of  the 
Department's  interpretation  of  Section 
3<j)(5)  (29  U.S.C  402(j)(5))  of  the 
LMRDA.  in  agreement  with  the  recent 
decision  of  the  U.S.  Court  of  Appeals  for 
the  Ninth  Circuit  in  Chao  v.  Bremerton 
Metal  Trades  Council.  AFL-CIO.  294  F. 
3d  1114  (2002).  The  Department  adopts 
that  court's  view  that  any  "conference, 
general  committee,  joint,  or  system 
board,  or  joint  council"  that  is 
subordinate  to  a  national  or 
international  labor  organization  is  itself 
a  labor  organization  under  the  LMRDA 
and  will  be  required  to  file  an  annual 
financial  report  if  the  national  or 
international  labor  organization  is  a 
labor  organization  engaged  in  an 
industry  affecting  commerce  within  the 
meaning  of  section  3(j)  of  the  LMRDA 
This  clarification  applies  to  all  financial 
reports  required  to  be  filed  under  the 
LMRDA  The  final  rule  also  increases 
the  filing  threshold  for  the  Form  LM-1. 
a  form  filed  by  unions  with  less  annual 
receipts  than  Form  LM-2  filers  and 
requiring  a  less  detailed  accounting  than 
Form  LM-2.  a  change  that  will  reduce 
the  recordkeeping  and  reporting  burden 
for  smaller  unions.  The  final  rule  did 
not  raise  the  filing  threshold  for  Form 
LM-4  and  did  not  otherwise  revise  the 
Form  LM-4,  although  the  instructions 
for  Form  LM-4  have  been  altered  to 
reflect  the  Departments  decision  to 


adopt  the  holding  of  Bremerton  Metal 
Trades  Council.  AFL-CIO.  Supporting 
documentation  need  not  he  submitted 
with  the  forms,  but  labor  organizations 
are  required,  pursuant  to  the  LMRDA.  to 
maintain,  assemble,  and  produce  such 
documentation  in  the  event  of  an 
inquirv'  from  a  union  member  or  an 
audit  by  an  OLMS  investigator. 

The  Department's  NPRM  in  this 
rulemaking  contained  an  initial  PRA 
analysis,  which  was  also  submitted  to, 
and  approved  by,  OMB,  Based  upon 
careful  consideration  of  the  comments 
and  the  changes  made  to  the 
Department's  proposal  in  this  final  rule, 
the  Department  has  made  significant 
adjustments  to  its  burdens  estimates. 
The  costs  to  the  Department  for 
administering  the  annual  financial 
report  requirements  of  the  LMRDA  also 
were  adjusted.  These  federal  annualized 
costs,  undifferentiated  by  form,  are 
separately  discussed  after  the  burdens 
on  the  reporting  unions  are  considered. 

Based  upon  trie  analysis  presented 
below,  the  Department  estimates  that 
the  total  first  year  burden  to  comply 
with  the  revised  Forms  LM-2  and  LM- 
3  and  the  new  Form  T-1  to  be  3.4 
million  hours,  1.4  million  hours  and  0.2 
million  hours,  respectively.  The  total 
first  year  compliance  costs  associated 
with  this  burden,  including  the  cost  for 
computer  hardware  and  software,  are 
estimated  to  be  $116.0  million  for  the 
Form  LM-2,  $39.0  million  for  the  Form 
LM-3  and  $5.5  million  for  the  new 
Form  T-1.  The  actual  cost  of  the  final 
rule,  however,  is  not  $160.5  million  in 
the  first  year.  It  is  the  difference 
between  cost  of  the  current  forms  and 
the  revised  Form  LM-2  and  new  Form 
T-1,  or  $79  9  million  the  first  year 
{$160.5  million— $80.6  million).  The 
average  three-year  cost  of  the  final  rule 
is  $55.7  million.  Therefore,  this  final 
rule  is  not  a  major  economic  rule. 

Both  the  burden  hours  and  the 
compliance  costs  associated  with  the 
revised  Form  LM-2  and  the  new  Form 
T-1  decline  in  subsequent  years.  The 
Department  estimates  that  the  total 
burden  averaged  over  the  first  th.^ee 
years  to  comply  with  the  revised  Form 
LM-2  and  the  new  Form  T-1  to  be  2.8 
million  hours  and  0.1  million  hours. 
respe<;tively-  The  total  compliance  costs 
associated  with  this  burden  averaged 
over  the  first  three  years  are  estimated 
to  be  $93  8  million  for  the  Form  LM-2 
and  $3.5  million  lur  the  new  Form  T- 
1. 

2.  Background  on  Current  Yovm  LM-2 

Every  labor  organization  whose  total 
annual  receipts  are  $200,000  or  more 
and  those  organizations  that  are  in 
trusteeship  must  currently  file  an 


annual  financial  report  on  the  current 
Form  LM-2,  Labor  Organization  Annual 
Report,  within  90  days  after  the  end  of 
the  union's  fiscal  year,  to  disclose  its 
financial  condition  and  operations  for 
the  preceding  fiscal  year.  The  current 
Form  LM-2  is  also  used  by  covered 
labor  organizations  with  total  annual 
receipts  of  $200,000  or  more  to  file  a 
terminal  report  upon  losing  their 
identity  by  merger,  consolidation  or 
other  reason. 

The  current  Form  LM-2  consists  of  24 
questions  that  identify  the  labor 
organization  and  provide  basic 
information  (in  primarily  a  yes/no 
format);  a  statement  of  11  financial 
items  on  different  assets  and  liabilities; 
a  statement  of  receipts  and 
disbursements;  and  15  supporting 
schedules.  The  information  that  is 
reported  includes:  whether  the  union 
has  any  subsidiary  organizations  and 
trusts;  whether  the  union  has  a  political 
action  committee;  whether  the  union 
discovered  any  loss  or  shortage  of  funds; 
the  number  of  members;  rates  of  dues 
and  fees;  the  dollar  amount  for  seven 
asset  categories,  such  as  accounts 
receivable,  cash,  and  investments;  the 
dollar  amount  for  four  liability 
categories,  such  as  accounts  payable  and 
mortgages  payable;  the  dollar  amount 
for  16  categories  of  receipts  such  as  dues 
and  interest;  and  the  dollar  amount  for 
18  categories  of  disbursements  such  as 
payments  to  officers  and  repayment  of 
loans  obtained.  Five  of  the  supporting 
schedules  include  a  detailed  itemization 
of  loans  receivable  and  payable,  the  sale 
and  purchase  of  investments  and  fixed 
assets,  and  payments  to  officers.  There 
are  also  10  supportii^  schedules  for 
receipts  and  disbursements  that  provide 
union  members  with  more  detailed 
information  by  general  groupings  or 
bookkeeping  categories  to  identify  their 
purpose.  Unions  are  required  to  track 
their  receipts  and  disbiu-sements  in 
order  to  correctly  group  them  into  the 
categories  on  the  current  form. 

The  Department  also  has  developed 
an  electronic  reporting  system  for  labor 
organizations.  e.LORS.  which  uses 
information  technology  to  perform  some 
of  the  administrative  functions  for  the 
current  forms.  The  objectives  of  the 
e.LORS  system  include  the  electronic 
filing  of  current  Forms  LM-2,  LM-3, 
and  LM— 4.  as  well  as  other  LMRDA 
disclosure  documents;  disclosure  of 
reports  via  a  searchable  Internet 
database;  improving  the  accuracy, 
completeness  and  timeliness  of  reports; 
and  creating  efficiency  gains  in  the 
reporting  system.  Effective  use  of  the 
system  reduces  the  burden  on  reporting 
organizations,  provides  increased 
information  to  union  members,  and 
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enhances  LMRDA  enforcement  by 
OLMS.  The  OLMS  hitemet  Disclosure 
site  is  available  for  public  use.  The  site 
contains  a  copy  of  each  labor 
organization's  aimual  financial  report 
for  reporting  year  2000  and  thereafter  as 
well  as  an  indexed  computer  database 
on  the  information  for  each  report  that 
is  searchable  through  the  Internet.  The 
Department  is  developing  an  enhanced 
e.LORS  system  for  the  revised  Form 
LM-2  and  new  Form  T-1. 

To  ease  the  transition  to  electronic 
disclosure,  OLMS  includes  e.LORS 
information  in  its  outreach  program, 
including  compliance  assistance 
information  on  the  OLMS  website, 
individual  guidance  provided  through 
responses  to  e-mail,  written,  or 
telephone  inquiries,  and  formal  group 
sessions  conducted  for  imion  officials 
regarding  compliance.  The  current 
forms  are  provided  on  CD-ROM  discs  at 
no  cost  to  labor  organizations,  can  be 
downloaded  from  the  OLMS  website, 
and  are  available  from  OLMS  field 
offices  and  from  the  OLMS  National 
Office.  OLMS  has  also  implemented  a 
system  to  permit  union  officers,  to 
submit  forms  electronically  with  digital 
signatures.  Unions  are  cunently 
required,  however^  to  pay  a  minimal  fee 
to  obtain  electronic  signature  capability 
for  the  two  officers  who  sign  the  form. 
Information  about  this  system  can  be 
obtained  on  the  OLMS  Web  site  at 
www.olms.dol.gov.  Digital  signatures 
ensure  the  authenticity  of  Form  LM-2 
reports  without  compromising 
efficiency.  As  discussed  in  the 
Regulatory  Flexibility  Analysis  and  the 
preamble,  additional  compliance 
assistance  will  be  provided  in 
connection  with  the  new  reporting  and 
filing  requirements. 

Filing  labor  organizations  have 
several  advantages  with  the  current 
electronic  filing  system.  With  e.LORS, 
information  from  previotisly  filed 
reports  and  officer  or  employee 
information  can  be  directly  imported  tp 
Form  LM-2.  Not  only  is  entry  of  the 
information  eased,  the  software  also 
makes  mathematical  calculations  and 
checks  for  errors  or  discrepancies. 
Ready  acceptance  of  the  benefits  of 
electronic  reporting  is  predictable  based 
on  experience  with  software  that  OLMS 
has  developed  and  distributed  to  labor 
organizations  for  completing  the  current 
Forms  LM-2,  LM-3,  and  LM-4. 
Approximately  76%  of  unions  that 
currently  file  Form  LM-2,  LM-3,  and 
LM-4  take  advantage  of  the  ability  to 
enter  data  electronically  on  a 
computerized  form. 


3.  Overview  of  Changes  to  Form  LM-2 

The  Department,  among  other 
revisions  for  the  purpose  of  reducing  the 
burden  on  small  unions,  adopted  tbe 
alternative,  identified  in  the  NPRM,  to 
raise  the  reporting  threshold  for  the 
Form  LM-2  from  $200,000  to  $250,000. 
The  new  rule  adjusts  upward  the  Form 
LM-2  filing  threshold  of  $200,000  set  in 
1994  to  accoimt  for  inflation.  As  a  result 
of  raising  the  Form  LM-2  threshold  to 
$250,000  in  the  final  rule,  501  unions 
that  currently  file  a  Form  LM-2  will 
now  be  able  to  satisfy  the  requirements 
of  the  LMRDA  by  filing  the  simpler 
Form  LM-3.  It  should  also  be  noted  that 
the  final  $250,000  threshold  is 
significantly  higher  than  the  earlier 
thresholds  for  filing  the  Form  LM-2 — 
1959  ($20,000),  1962  ($30,000],  and 
1981  ($100,000). 

In  comparison  to  the  current  Form 
LM-2,  the  revised  Form  LM-2  includes: 
three  fewer  questions  (21  instead  of  24) 
that  identify  the  labor  organization  and 
provide  basic  information  (in  the  same 
general  yes/no  format);  the  same  11 
financial  items  on  assets  and  liabilities 
in  Statement  A;  an  updated  Statement  B 
that  asks  for  information  on  fewer 
categories  of  receipts  (13  instead  of  16) 
and  disbursements  (17  instead  of  19); 
and  five  additional  supporting 
schedules  (20  instead  of  15).  The 
updated  Statement  B  (Receipts  and 
Disbissements)  also  drops  six  old 
categories  of  disbilrsements  and  adds 
five  new  cat^ories  that  will  provide 
more  useful  information  to  union 
members  on  the  amoimt  of  union  funds 
spent  on  representational  activities, 
strike  benefits,  union  administration, 
general  overhead,  and  political  activities 
and  lobbying. 

Over  half  (8)  of  the  15  current 
supporting  schedules  are  not  changing. 
These  include  loans  receivable,  loans 
payable,  other  assets,  other  liabilities, 
fixed  assets,  sale  of  investments  and 
fixed  assets,  purchase  of  investments 
and  fixed  assets,  and  benefits.  The 
schedule  for  itemizing  investments  has 
only  a  minor  modification  involving 
information  that  is  maintained  in  the 
normal  coiu-se  of  business — the 
reporting  threshold  has  changed  from 
over  $1,000  and  20%  of  the  total  book 
value  of  the  union's  investments  to  over 
$5,000  and  5%  of  the  total.  Two  other 
supporting  schedules  (Office  and 
Administrative  Expense,  and  Other 
Disbursements)  on  the  current  form 
have  been  dropped  from  the  revised 
form  and  the  disbursements  that  were 
reported  on  those  schedules  will  now  be 
reported  elsewhere  on  the  revised  Form 
LM-2  (such  as  the  schedules  for  union 
administration  or  general  overhead). 


One  change  to  Form  LM-2  is  the 
requirement  that  unions  provide  an 
estimate  of  the  time  expended  by  their 
officers  and  employees  on  each  of  the 
several  categories  prescribed  generally 
for  union  receipts  and  disbursements 
including:  representational  activities; 
union  administration;  general  overhead; 
political  activities  and  lobbying;  and 
contributions,  gifts,  and  grants. 
However,  the  Department  is  not 
requiring  unions  to  keep  detailed  time 
records,  and  it  is  left  up  to  the  labor 
organization  to  determine  the  least 
burdensome  way  to  provide  the 
information. 

Another  change  to  the  Form  LM-2  is 
the  addition  of  two  new  schedules  for 
accoiuits  receivable  and  accounts 
payable.  The  new  schedules  require  the 
reporting  of  (1)  The  name  of  any  entity 
or  individual  with  which  the  labor 
organization  had  an  account  payable 
vsdued  at  $5,000  or  more  that  was  more 
than  90  days  past  due  at  the  end  of  the 
reporting  period  or  that  was  Uquidated, 
reduced  or  written  off  during  the 
reporting  period,  and  (2)  the  name  of . 
any  entity  or  individual  with  which  the 
labor  organization  had  an  accoimt 
receivable  valued  at  $5,000  or  more  that 
was  more  than  90  days  past  due  at  the 
end  of  the  reporting  period  or  that  was 
liquidated,  reduced  or  written  off  during 
the  reporting  period.  However,  as  noted 
atjove,  the  Department  is  not  requiring 
Form  LM-2  filers  to  use  accrual 
accoimting.  Although  the  LMRDA  and 
the  current  Form  LM-2  already  require 
some  accrual  basis  accounting 
information,  under  the  final  rule  unions 
may  choose  tbe  method  by  which  to 
track  their  finances  "on  a  cash  basis, 
accrual  basis,  a  hjrbrid  of  the  two,  or 
some  other  method  of  accounting  "so 
long  as  they  can  accurately  report  the 
information  required  by  the  Form  LM- 
2. 

The  revised  Form  LM-2  also  includes 
a  new  schedule  for  reporting  their 
number  of  members  by  membership 
category.  Each  labor  organization, 
however,  is  permitted  to  name  and 
report  on  its  own  membership 
categories  (in  the  same  maimer  as  it 
keeps  its  membership  records).  It 
appears  from  the  public  comments 
received  on  the  Department's  proposal 
that  each  union  maintains  membership 
information  in  some  manner;  however, 
a  union  will  not  be  required  to 
manufacture  or  report  information  for 
membership  categories  it  does  not  keep. 

The  Form  LM-2  also  has  been  revised 
to  require  unions  to  individually 
identify  receipts  and  disbursements  for 
two  of  the  current  supporting  schedules 
(Other  Receipts  and  Contributions. 
Gifts,  and  Grants)  and  four  of  the  new 
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supporting  schedules  (Representational 
Activities.  L'nion  Administratiun. 
General  Overhead,  and  Political  and 
Lobbying  Activities).  Currentlv,  two  of 
these  schedules  provide  some  detail 
about  various  receipts  and 
disbursements  bv  general  groupings  or 
bookkeeping  categories  to  identify  their 
purpose  However,  the  revised  Form 
LM-2  will  require  lab(jr  organizations  to 
individually  identifj'  receipts  or 
disbursements,  reported  in  si.x 
supporting  sc:hedules,  of  S5.000  or 
more,  or  total  receipts  or  total 
disbursements,  reported  in  each  of  those 
schedules,  from  an  entity  or  individual 
that  aggregate  to  S.t.DOO  or  more  durini; 
the  reporting  period.  For  indi\idually 
identified  receipts  and  disbursements, 
unions  will  have  to  report  the  name. 
dddr^>ss,  purpose,  date,  and  amount 
associated  with  the  transacti'm. 

I'nder  the  final  rule,  labor 
organizations  that  file  the  Form  LM-2 
are  required  to  report  the  major  receipts 
and  disbursements  of  trusts  in  which 
the  labor  organization  has  an  interest 
(Currently,  a  union  only  has  to  report 
information  about  subsuiiar\' 
organizations,  defined  as  "wholh' 
owned,  wholly  controlled,  and  wholly 
financed  bv  the  reporting  union."  Under 
the  final  rule,  if  a  union's  financial 
contribution  to  a  trust,  or  a  contribution 
made  on  the  union's  behalf,  is  less  than 
SlO.OOO  or  the  union  has  an  interest  in 
a  trust  that  has  annual  receipts  of  less 
than  5250.000.  the  union  onlv  has  to 
report  on  Form  L.M-2  the  e.xistence  of 
the  trust  and  the  amount  of  the  union's 
contribution  or  the  c:ontribution  made 
on  the  union  s  behalf   If  the  f;(intrihution 
is  SlO.OOO  or  m(3re  and  the  annual 
receipts  of  the  trust  are  ,S2.")0.()00  or 
more,  the  labor  organization  will  be 
required  to  report  the  rec  eipts  and 
disbursements  of  the  trust  on  the  new 
Form  T-1.  Unions  will  be  required  to 
separately  identif\-  each  entity  or 
individual  from  which  the  trust 
received  SlO.OOO  or  more  during  the 
reporting  period   L'nions  will  also  be 
required  to  separately  identify  any 
entity  or  individual  to  whit  h  the  trust 
made  disbursements  of  SlO.OOO  or  more, 
or  that  aggregated  to  SlO.OOO  or  more, 
during  the  reporting  period.  For 
individually  identified  receipts  and 
disbursements,  unions  will  have  to 
report  the  name,  address,  purpose,  date, 
and  amount  associated  with  the 
transactiim 

L'nions  will  not  have  to  fil,'  a  Form  T- 
1  for  organizations  that  meet  the 
statutory'  definition  of  a  trust  if  the  trust 
files  a  report  pursuant  to  26  U.S.C.  527, 
or  pursuant  to  the  requirements  of 
ERISA,  or  if  the  organization  is  a 
Political  .\ction  Committee  (PAC)  and 


files  publii  Iv  available  reports  with  a 
Federal  or  state  agenc  v   For  such  trusts, 
the  union  is  required  only  to  state  on 
the  Form  I.M-2  that  such  a  report  has 
been  filed  and  where  union  members 
c;an  obtain  the  report.  In  addition,  a 
labor  organization  may  substitute  an 
independent  audit  for  most  of  the 
information  that  otherwise  would  be 
required  on  a  Form  T-1.  provided  the 
audit  meets  certain  ( riteria  described  in 
the  preamble  above. 

.■\s  discussed  above,  the  instructions 
to  Form  LM-2  also  adopt  the  recent 
holding  in  Chao  \    BremerttJii  Metal 
Trades  Council.  .\FL-CIO,  clarifying 
that  any  "conference,  general 
comiiuttee,  |oint,  or  system  board,  or 
joint  council,"  which  is  subordinate  to 
a  national  or  international  labor 
organization  is  itself  a  labor 
nryanizatiiin  under  the  LMRD.A  and  will 
be  recjuired  to  file  an  amiu.il  financial 
report  if  the  national  or  international 
labor  organization  is  a  labor 
organization  engaged  in  an  industry 
affecting  commerce  within  the  meaning 
of  section  M])  of  the  LMRDA.  See  29 
U.S.C.  402(11(5).  The  Department 
estimates  that  this  will  add  100  new- 
Form  I.M-2  filers 

Finally,  under  the  rule,  each  labor 
organization  that  has  annual  receipts  of 
S2.tO.000  or  more  is  required  to  file  a 
Form  LM-2  electronically  with  the 
Departnu'nt.  Based  on  reports  filed  with 
OLMS  and  the  experience  of  its 
iinestigators.  the  D»>partment  recognizes 
that  a  maioritv  of  current  Form  LM-2 
filers  c:urrently  use  computerizc^d 
recordkeeping  systems  and  now 
possess,  or  can  easily  acquire,  the 
technology  necessar\'  to  submit  reports 
in  electronic;  form   Several  OLMS  field 
offices  report  that  e\ en  smaller  unions 
that  file  Form  LM-i  reports  now 
maintain  their  accounts  elec:tronically. 
The  availability  of  elec:tronic  software 
that  will  permit  unions  that  keep  their 
records  t>ic!c:tronic:allv  to  export  data 
from  their  progr.uns  to  the  Form  LM-2 
software  should  reduce  the  burden  of 
reporting  financial  information  with  the 
specific  itv  required  by  the  final  rule, 
I'nder  the  final  rule,  unions  have  the 
choice  to  complete  the  reports  for 
submission  b\  fither  utilizing  the 
Department's  software  to  automatically 
transmit  the  intorination  or  by  "cutting 
and  pasting  "  the  information  into  the 
Department's  ondine  form.  If,  however, 
a  labor  organization  is  unable  to  file 
electronically  without  undue  burden  or 
expense,  it  can  requt'st  a  hardship 
exemption  from  the  Department.  If  the 
Department  determines  that  the  grant  of 
the  exemption  is  appropriate  and 
consistent  with  the  public  intc^rc^st  and 
the  protection  ot  union  members,  the 


union  will  be  excused  from  filing 
electronically  for  the  period  of  the 
exemption. 

4.  Overview  of  Changes  to  Form  LM-3 

The  only  revision  in  the  final  rule  to 
Form  LM-3  is  the  change  that  increases 
the  size  of  labor  organizations  that  are 
permitted  to  file  the  form  from 
5199,999.99  to  S249,999.99  in  total 
annual  receipts.  This  is  required 
because  the  Form  LM-2  reporting 
threshold  is  increasing  to  S250,000. 

The  instructions  to  Form  LM-3  also 
adopt  the  holding  in  Chao  v.  Bremerton 
Metal  Trades  Council,  AFL-CIG.  as  the 
Department's  interpretation  of  section 
3(j)(5)  of  the  LMRDA.  The  Department 
estimates  that  this  will  add  50  new 
Form  LM-3  filers. 

5.  Overview  of  the  Form  LM-4 

After  carefully  reviewing  the 
comments,  the  Department  has  decided 
not  to  change  the  Form-LM-4  in  the 
final  rule, 

6.  Overview  of  the  New  Form  T-1 

A  labor  organization  will  be  required 
to  file  Form  T-1  if  it  has  an  interest  in 
a  trust,  as  defined  in  the  LMRDA:  if  the 
union  and  the  trust  each  have  annual 
receipts  of  S250,000  or  more;  and  the 
union  makes  a  financial  contribution  to 
the  trust,  or  a  contribution  is  made  on 
the  labor  organization's  behalf,  of 
510,000  or  more.  If  a  union's  financial 
contribution  to  a  trust,  or  a  contribution 
made  on  the  union's  behalf,  is  less  than 
SlO.OOO  OT  the  union  has  an  interest  in 
a  trust  that  has  annual  receipts  of  less 
than  $250,000.  the  union  only  has  to 
report  the  existence  of  the  trust  and  the 
amount  of  the  union's  contribution  or 
the  contribution  made  on  the  union's 
behalf. 

Also  to  minimize  the  burden,  unions 
will  not  have  to  file  a  Form  T-1  for 
organizations  that  meet  the  statutory 
definition  of  a  trust  if  the  trust  files  a 
report  pursuant  to  26  U.S.C.  527,  or 
pursuant  to  the  requirements  of  ERISA, 
or  if  the  organization  is  a  Political 
Action  Committee  (PAC)  and  files 
publicly  available  reports  with  a  Federal 
or  state  agency.  For  such  trusts,  the 
union  need  only  state  on  the  Form  LM- 
2  that  such  a  report  has  been  filed  and 
where  union  members  can  obtain  the 
report.  In  addition,  a  labor  organization 
may  choose  to  substitute  an 
independent  audit  for  most  of  the 
information  that  otherwise  would  be 
required  on  a  Form  T-1,  provided  the 
audit  meets  the  criteria  prescribed  by 
the  final  rule.  In  such  instances,  the 
union  is  not  required  to  provide  the 
financial  details  for  the  trust  otherwise 
required  of  filers. 
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The  new  Form  T-1  follows  the  format 
of  the  revised  Form  LM-2.  The  Form  T- 
1 ,  however,  is  similar  to  Form  LM-4  in 
that  it  is  much  shorter  and  requires  less 
information  than  the  Form  LM-2.  The 
Form  T-1  includes:  20  questions  that 
identify  the  trust,  provide  basic 
information  (in  a  yes/no  format),  and 
the  total  amount  of  assets,  liabilities, 
receipts  and  disbursements  of  the  trust; 
a  schedule  that  separately  identifies  any 
individual  or  entity  from  which  the 
trust  receives  $10,000  or  more  during 
the  reporting  period;  a  schedule  that 
separately  identifies  any  entity  or 
individual  that  received  disbursements 
that  aggregate  to  $10,000  or  more  from 
the  trust  during  the  reporting  period  and 
the  purpose  of  disbursement;  and  a 
schedule  of  disbursements  to  officers 
and  employees  of  the  trust. 

7.  Recordkeeping  and  Reporting  Burden 
Hour  Estimates  for  the  Current,  Revised, 
and  New  Forms 

The  Department  received  several 
comments  on  the  recordkeeping  and 
reporting  burdens  associated  with  the 
current  Form  LM-2,  and  the  proposed 
Form  LM-2  and  Form  T-1,  and  the 
Department's  initial  PRA  analysis.  Many 
union  members  and  a  number  of 
nonprofit  organizations  commented  on 
the  usefulness  of  the  information 
provided  on  the  proposed  forms  and 
expressed  the  view  diat  the  benefits  of 
the  additional  information  outweighed 
the  marginal  increase  in  recordkeeping 
and  reporting  costs.  Other  commenters 
expressed  strong  contrary  views.  Many 
of  these  comments  aheady  have  been 
addressed  in  the  preamble. 

Although  the  Department  received 
only  a  few  comments  that  were  specific 
to  the  Department's  compliance  with 
the  requirements  of  the  PRA,  it  did 
receive  many  comments.on  the  NPRM 
PRA  analysis  and  burden  hour 
estimates.  The  AFL-CIO  and  the 
Mercatus  Center,  the  latter  an  economic 
policy  group  based  at  George  Mason 
University  in  Virginia,  submitted 
detailed  comments  and  data.  A  third 
commenter,  the  Center  for  Progressive 
Regulation  (CPR),  self-described  in  its 
comments  as  a  newly  formed, 
Washington,  D.C. -based,  organization  of 
academics  specializing  in  legal, 
economic  and  scientific  issues 
surrounding  federal  regulation, 
expressed  views  critical  of  the 
Department's  initial  burden  analysis. 
The  latter  organization,  however,  did 
not  include  in  its  submission  any 
alternative  data  for  the  Department  to 
consider.  Some  unions  also  submitted 
comments  critical  of  the  Department's 
analysis  and  provided  some  alternatives 
for  the  Department  to  consider. 


The  Department  has  carefully 
considered  these  various  comments  as 
well  as  the  rest  of  the  record  and  has 
relied  on  many  of  the  commenters' 
observations  in  refining  its  burden 
analysis.  In  many  instances,  as 
identified  below,  the  Department  has 
used  the  data  supplied  by  the 
commenters  to  better  estimate  how 
much  time  filers  take  to  complete  the 
current  Form  LM-2  and  could  take  to 
complete  the  revised  Form  LM-2.  By 
taking  this  information  into  account,  the 
Department  has  increased  the  baseline 
burden  assiunptions  for  the  current 
Form  LM-2  that  underlie  most  of  the 
Department's  estimates.  At  the  same 
time,  the  Department  could  not  use  all 
of  the  data  submitted  by  the 
commenters  in  refining  biu'den 
estimates.  Some  of  the  data,  for 
example,  was  no  longer  relevant  to  the 
analysis  because  a  proposed 
requirement  was  revised  or  eliminated 
altogether  in  the  final  rule  necessitating 
the  revision  or  elimination  of  the 
burden  associated  with  the  proposed 
requirement.  In  other  instances,  the 
information,  while  illustrative  of 
problems  that  had  been  identified  by  a 
particular  union  or  unions,  could  not  be 
used  to  arrive  at  an  average  burden  hour 
estimate  for  unions  generally  or  within 
one  of  the  defined  tiers.  For  example, 
ALPA  explained  that  it  uses  a 
particularly  sophisticated  accounting 
program  in  maintaining  its  financial 
information  and  would  incur  significant 
burden  in  converting  their  program  to 
comply  with  the  proposed  rule,  but  this 
information  could  not  be  used  to 
accurately  estimate  how  many  other 
unions  have  similarly  sophisticated 
accounting  programs  and  could  incur 
similar  burdens.  Other  information  was 
not  used  because  it  was  based  on  a 
misunderstanding  of  the  NPRM.  For 
example,  some  commenters  stated  that 
local  unions  would  incur  significant 
costs  associated  with  converting  to  an 
accrual  accounting  method  when  the 
NPRM  proposed  no  such  requirement. 

In  most  cases,  the  Department  has 
reported  data  regarding  its  burden  hour 
estimates  to  the  nearest  hundredth,  as  it 
did  in  the  NPRM.  Contrary  to  the 
perception  of  a  few  commenters,  the 
Department's  practice  is  not  intended  to 
suggest  greater  precision  than  the 
underlying  data  would  reflect.  Instead, 
the  figiu'es  used  by  the  Department  are 
derived  from  the  Department's 
computations  based  on  assumptions, 
rounded  to  the  nearest  hundredth  by  an 
Excel  spreadsheet. 

a.  General  Comments 

The  AFL-CIO  argued  that  the 
proposed  information  gathering  is  not 


necessary  for  the  proper  functioning  of 
the  Department.  The  AFL-CIO  contends 
that  the  Department's  paperwork 
analysis  in  the  NPRM  was 
fundamentally  flawed  and  dramatically 
underestimated  the  paperwork  burdens 
and  costs  to  unions  in  complying  with 
the  proposed  reporting  requirements. 
The  AFL-CIO  also  argued  that  the 
proposed  rule  is  not  the  least 
burdensome  approach  that  the 
Department  could  have  taken  to  achieve 
the  goal  of  the  LMRDA  and  the 
rulemaking  to  make  union  financial 
reports  and  underlying  data  more  useful 
and  accessible  to  their  members.  And, 
as  a  final  observation,  the  AFL-CIO 
stated  that  the  proposed  rule  might  shift 
the  cost  of  developing  and 
implementing  electronic  filing  upon  the 
reporting  unions. 

The  AFL-CIO's  contention  that  the 
changes  in  the  reporting  requirements 
are  not  necessary  for  the  proper 
functioning  of  the  Department  lacks 
merit.  The  Secretar\'  is  charged  under 
section  208  of  the  LMRDA,  29  U.S.C. 
438.  with  the  authority  and 
responsibility  for  determining  "the  form 
and  publication  of  reports  required  to  be 
filed  under  this  title."  Unions,  in  turn, 
are  required  to  file  annual  reports 
containing  certain  listed  minimum 
information  "in  such  detail  as  may  be 
necessary  accurately  to  disclose  its 
financial  condition  and  operations  for 
its  preceding  fiscal  year."  29  U.S.C. 
431(b).  These  reports  are  statutorily 
required,  not  primarily  for  the  proper 
functioning  of  the  Department,  but  for 
disclosing  to  the  members  of  the 
organization  how  their  dues  money  has 
been  used  in  the  past  year.  As  stated  in 
its  proposal  and  supported  by  many  of 
the  public  comments  received  on  the 
proposal,  the  Department  believes  that 
the  minimal  information  reported  on  the 
current  Form  LM-2  forms  is  inadequate 
to  ensure  that  unions  are  reporting  and 
using  funds  in  ways  their  members 
would  approve.  As  discussed  in  the 
preamble,  comments  by  union  members 
explained  their  difficuUies  in  obtaining 
information  about  their  union's  finances 
and  expressed  frustration  in  their 
inability  to  find  out  where  their  dues 
money  was  going.  The  more  detailed 
reporting  requirements  in  the  final  rule 
will  increase  members'  awareness  of 
how  their  dues  money  is  being  spent  by 
their  unions.  This  is  consistent  with  the 
intent  of  the  LMRDA  and  highlights  the 
purpose  served  by  the  rule's  information 
collection  provisions. 

The  suggestion  that  the  Department's 
initial  burden  analysis  was 
fundamentally  flawed  is  unpersuasive. 
The  AFL-CIO  has  failed  to  identifv'  any 
analytical  shortcomings  in  the 
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Departint'nt  -i  approach.  Instf'ad.  the 
.\FL-f"I()'s  (  nntpntii)n  r^'Sts.  in  larijo 
part,  on  its  vunv  that  the  [)''f)artnuMit 
has  uncitTt-stimattMi  thf  bast'iint'  burden 
hour  data  used  bv  the  Department  for 
the  current  Form  LM-2  and  that, 
therefore,  the  Department  has 
underestimated  the  burden  for  the 
re\'ised  form   .-Ks  discusseci  below,  this 
baseline  was  based  on  what  thf' 
Department  believed  was  the  accepted 
burden  associated  with  the  current 
Form  L.M-2,  as  reflected  in  the 
Departments  numerous,  unchallenged 
submissions  to  OMB  in  obtaining 
OMB's  appro\  a!  to  (  ontinue  using  the 
form   Baseu  on  the  information 
submitted  bv  the  AFL-CdO  and  other 
commenters  in  response  to  the 
Department's  proposal,  and  the 
Departments  own  analysis.  hovve\er.  the 
Department  has  adjusted  its  burden 
hour  estimates  upward  for  the  current 
form  These  adjustments  are  discussed 
in  detail  below, 

('ontrarv  tf)  the  AFL-CIO's  view,  the 
Department's  paperwork  analysis  in  the 
\PRM  was  well  reasoned,  especially  in 
the  absence  of  any  earlier  challenge  to 
the  Departments  prior  assessment  of  the 
time  required  to  prepare  the  current 
Form  l.M-J   As  discussed  below,  the 
Department  has  revised  its  estimates  in 
preparing  the  PR.'V  analysis  for  the  final 
rule  and  prt'^ents  a  more  refined 
assessment  hv  th^■  Department  of  any 
burden  impcjsed  on  reporting  unions 
under  the  new  Form  LM-2. 

The  D^'partni'-nt  used  the  AFL-CIO 
,ind  other  i  i 'innienters'  estimates  when 
thf'\  prov  iiied  information  that  the 
[^epartnifiit  (ill!  not  have  and  that 
inc  reased  th>'  .n  'i  uracy  of  its  estimates 
bv  adding  to  thf-  Df[idrtment's  own  data 
ami  auditing  experu'nce.  The 
Department  used  the  following  AFL- 
CIO  data  estimating  the  average  burden 
for  ((impletmg  the  current  Form  LM-2: 
1.500  hours  each  for  141  national  and 
international  unions  and  200  hours  each 
for  "i.fj^H  loc  al  unions  The  latter 
numfier  reflet  ts  thf  number  of  unions  in 
the  2U02  GLMS  e  LORS  data.  These 
figures  vield  a  weighted  average  of  239 
hours,  which  the  Department  rounded 
up  to  J4()  hours  for  use  in  making 
ddditiiiiidl  burden  assessments.  The 
Departiiu-nt  had  to  make  some 
assumptions  about  the  local  unions  due 
to  the  scarcity  of  data.  The  AFL-CIO 
onlv  sur\eyed  23  local  unions  on  their 
actual  e.xperience  with  the  current  form. 
-Since  the  .\Fl.-ri()  did  not  include 
estimates  for  consulting,  accounting. 
l<'gal.  or  similar  costs,  the  Department 
had  to  assume  additional  hours  for  the.se 
drti\  ities  in  order  to  arrive  at  a  weighted 
average  for  computing  a  total  burden 


estimate  for  filers  for  (:om[)leting  the 
current  Form  LM-2 

Tht'  .yt'L-CK)  [)ro\  ided  some 
information  that  appears  ti^i  contradict 
the  burden  hour  estimates  discussed 
above    The  .^FL-CK/S  report  intdiided 
an  estim.ite  of  burden  for  the  (urrent 
Form  LM-2,  based  on  an  average  of  52 
hours  for  each  individual  emploved  bv 
d  union  (but  without  specifving  the 
average  number  of  individuals  it  used  as 
a  divisor)  This  figure  is  not  consistent 
with  its  1.500  and  200  burden  hour 
.■stim<ite   when  applie<l  to  the 
nepdrtnuMil  s  JOOl  or  2002  e  L(JRS  data 
tiidt  (  iintdins  the  reported  number  of 
einplo\ees  dni\  officers  for  .ill  Form  LM- 
2  filers  Thus,  m  the  Departments  view, 
the  .\F'    (  II )  s  [ler  employee  estimate 
may  not  ai  i.urately  reflect  a  true 
average.  For  this  reason,  the  Department 
chose,  instead,  to  re!\  on  the  AFL-ClCl's 
alternative,  per  union,  estimate  of  the 
number  of  hours  re(]uire(i  to  (diiipli'te 
the  current  Form  LM-2. 

Some  of  the  .aFL-C^IO  dal.i  iiuohed 
broad  suhiet  ti\e  or  (jUdlit.ituc 
categories  that  could  not  be  used  to 
estimate  burdep.  hours.  For  example,  the 
estimate  that  4.'i"m  of  local  unitms  said 
that  it  would  be  quite  diffii  ult  to 
extremely  difficult  tfi  (  ompile  the  name, 
address,  date,  amount,  and  purpose  tor 
all  charges  by  function, il  <  ■iteg(jr\'.  is 
illustrative  of  the  effort  associated  with 
the  itemization  recjuirement  in  the  final 
rule  but  can  not  be  used  to  develop 
actual  burden  hour  estimates.  Moreover, 
this  estimate  also  demonstrates  that 
55%.  or  a  maj(/ritv.  of  Imal  unions  find 
the  change  less  diffii  ult   Of  course,  the 
Department  did  not  u>f  the  .XFL-TlIO's 
data  in  coinputiuu  tlw  hurdfii  of 
complving  with  thf  ri-xi^rd  Foiin  L.M- 
2  to  the  extent  that  the  data  pertained 
to  requirements  that  were  addressed  in 
the  De[)artmeiit  s  proposal,  but  not 
embodied  in  the  final  rule. 

The  Department  also  used  the  AFL- 
CIO  data  on  the  number  of  unions  usin.: 
functional  reporting  to  refine  its 
recor(lkeei)ing  burdi'ii  estiin.ites. 
Specifically,  the  AFL-CIO  data  rd  itinu 
to  the  unions'  ability  to  itemizi! 
disbursements  were  used  to  corrfiborrite 
the  Department's  data  and  auditing 
experience.  The  Departuwiit  notes, 
however,  that  the  data  eitlu  r  undiTstate 
the  unions'  capacity  to  report 
information  bv  functional  categories  or 
bv  implic:ation  shows  that  a  substanti.tl 
number  of  unions  are  not  in  compliance 
with  the  current  reporting  requirements 
(the  current  report  reijuio's  the  trd(  kmi; 
of  all  receipts  and  dishiiiM'iiiriits  ui 
order  to  place  them  oi  ttu'  ippropriate 
schedule  and  cateui  rx  "U  tli>' i  urrent 
form).  However.  thi>  1  )ep,irtnii'iit  ciiii  not 
use  the  AFL-CIO  d.ila  r^l.iting  lo 


problems  that  unions  might  encounter 
in  classifv'ing  information  by  the 
categories  included  in  the  Department's 
proposals  in  developing  burden  hour 
estimates  because  of  the  subjective/ 
qualitative  nature  of  the  information. 
The  Department  used  almost  all  of  the 
AFL-CIO  information  concerning  the 
computer  software  and  hardware 
capabilities  of  unions.  This  information 
added  accuracy  to  the  Department's 
own  data  and  estimates. 

The  argument  that  the  Department's 
proposal  shifted  the  cost  of  developing 
and  implementing  electronic  filing  to 
unions  by  making  unions  responsible, 
in  part,  for  some  of  the  software 
development  ignores  the  fact  that  the 
Department  will  provide,  at  no  cost  to 
unions,  the  software  that  allows  unions 
to  file  electronically  with  the 
Department.  Reporting  unions,  however, 
may  be  required  to  make  changes  to  the 
way  that  they  record  the  information  in 
order  to  prepare  the  revised  Form  LM- 
2  and  submit  it  electronically,  and  the 
Department  has  included  the  costs  of 
sue  h  changes  in  the  estimates  discussed 
below.  The  AFL-CIO's  disagreement 
with  the  Department's  burden  estimate 
in  the  NPRM  was  based,  in  part,  on  its 
\  iew  that  unions  currently  experience 
cimsiderable  difficulty  in  timely 
reporting  annual  financial  information, 
and  that  the  Department's  proposals,  by 
adding  new  recjuirements.  are  overly 
burdensome.  In  support  of  this  position, 
the  AFL-CK)  included  information 
about  the  uni(ms'  current  record  on 
timeliness.  While,  as  discussed  above, 
the  Department  has  used  the  burden 
hour  estimates  provided  by  the  AFL- 
f^lO  to  reassess  the  Department's 
estimate  of  the  time  required  for 
completing  the  current  forms, 
qualitative  assessments  of  difficulty  or 
timeh-submission  data  could  not  be 
used  to  develop  burden  hour  estimates. 
The  Department  also  did  not  utilize  the 
information  used  by  the  AFL-CIO  to 
support  its  assertion  that  the 
Department  had  failed  to  consider 
whether,  and  the  extent  to  which. 
unions  might  need  additional  resources 
to  ciur.plv  with  the  proposal.  Although 
this  information  illustrates  the  need  to 
use  external  sup[)ort  staff  or  the  need  to 
hire  additional  in-house  staff  to  address 
the  higher  burden  hours  associated  with 
tne  revised  Form  LM-2.  the  information 
is  not  helphil  for  estimating  average  or 
total  burden  hours,  but  simply 
illustrates  the  choices  unions  have  to 
(  oniplv  with  the  current  and  final  rule. 

The  AFL-CIO's  contention  that  the 
Department  could  have  chosen  less 
burdensome  alternatives  to  achieve  the 
same  objec  tives  is  unpersiiasive.  .-Ks 
demonstrated  by  the  final  rule,  the 
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Department  has  made  numerous 
changes  to  its  proposal  that  reduce  the 
paperwork  burden  associated  with  the 
rule.  Throughout  the  preamble,  the 
Department  has  explained  its  position 
on  adopting,  or  not,  alternative 
proposals  suggested  by  the  commenters. 
The  Department,  in  crafting  the  final 
rule,  has  sought  to  reduce  the 
paperwork  burden  on  unions,  without 
compromising  the  Department's 
statutory  obligation  to  ensure  that  union 
members  are  provided  annual  reports  on 
their  unions'  finances.  Both  the  NPRM 
and  the  final  rule,  in  the  Department's 
view,  fully  comply  with  its 
responsibilities  under  the  LMRDA  and 
the  PRA.  The  final  rule  establishes  the 
least  burdensome  approach  practicable 
to  provide  union  members  and  the 
Department  with  the  information 
required  by  the  LMRDA. 

The  comments  submitted  by  the 
Mercatus  Center  were  largely  supportive 
of  the  Department's  proposal,  including 
the  Department's  effort  to  specifically 
estimate  the  burden  hom-s  associated 
with  the  unions'  compliance  with  the 
proposal.  The  organization,  however, 
suggested  that  the  burden  estimates 
could  be  improved  if  the  Department 
capitalized  its  estimates  of  costs  and 
provided  additional  documentation  of 
the  Department's  own  costs  associated 
with  the  rule.  Although  capitalization 
would  be  a  reasonable  alternative  to  the 
direct  cost  approach  used  in  this 
rulemaking,  the  Department  believes 
that  averaging  the  costs  over  the  first 
three  years,  as  the  Department  has  done 
here,  yields  approximately  the  same 
result  in  estimating  burden.  Moreover, 
in  this  rulemaking,  there  was  relatively 
little  to  be  capitalized.  Only  the 
computer  equipment  and  software  and 
the  one-time  labor  costs  could  be 
considered  for  capitalization.  In  its 
analysis,  the  Department  has  assumed 
that  most  of  the  computer  equipment 
and  software  would  be  purchased  for 
normal  business  operations.  The 
minimal  additional  costs  associated 
with  the  final  rule  have  been  allocated 
in  the  first  year.  This  same  procedure 
was  used  for  the  one-time  labor  costs. 
While  the  procedure  used  by  DOL  does 
not  include  any  "opportunity  costs"  for 
capital  [e.g.,  interest  charges),  DOL 
believes  that  its  estimates,  by  using,  in 
effect,  a  three  year  life  cycle  for  all  such 
costs  has  reasonably  estimated  the 
burden. 

Mercatus  estimated  that  the  average 
burden  associated  with  the 
Department's  proposal,  per  union,  at 
about  180  hours.  It  broke  down  its 
estimates  as  follows:  install  new 
software,  4  hoiu"s;  design/adjust  report 
forms  and  format  structures,  72  hours; 


modify  existing  accoimting  systems,  32 
hours;  incorporate  electric  signatiu^s, 
16  hours,  systems  testing,  24  hours,  and 
employee  training,  32  hovus  (8  hours  x 
4  employees).  To  compute  the 
compensation  costs  associated  with 
these  tasks,  it  used  $27.80  as  "fully 
loaded  wage  rate  of  union  employees." 

Mercatus  also  noted  that  the 
Department's  analysis  did  not 
appropriately  recognize  that  the 
Department's  proposal  would  have  an 
impact  beyond  the  union's  bookkeeping 
and  accoimting  staff.  Mercatus  noted 
that  the  rule  likely  would  affect  the 
manner  by  which  union  staff  document 
or  record  their  activities,  and  that  such 
costs,  though  minimal  on  a  transaction 
basis,  will  have  a  measurable  cost  in  the 
aggregate.  The  Department  has 
considered  such  costs  in  its  analysis  of 
the  final  rule. 

b.  Methodology  for  the  Burden 
Estimates 

In  reaching  its  estimates,  the 
Department  considered  both  the  one- 
time and  recurring  costs  associated  with 
the  final  rule.  Separate  estimates  are 
included  for  the  initial  year  of 
implementation  as  well  as  the  second 
and  third  years.  For  filers,  the 
Department  included  separate  estimates, 
based  on  the  relative  size  of  unions  as 
measured  by  the  amount  of  their  annual 
receipts.  The  size  of  a  union,  as 
measured  by  the  amount  of  its  annual 
receipts,  will  affect  the  burden  on 
reporting  unions.  For  example,  larger 
unions  have  more  receipts  and 
disbursements  to  itemize  and  more 
employees  who  have  to  estimate  their 
time  allocation. 

The  primary  impact  of  this  final  rule 
will  be  on  the  largest  labor 
organizations,  defined  as  those  that  have 
$250,000  or  more  in  aimual  receipts. 
There  are  approximately  4,778  labor 
organizations  of  this  size  that  are 
required  to  file  Form  LM-2  reports 
under  the  LMRDA  (just  19.0  percent  of 
all  labor  organizations  covered  by  the 
LMRDA).  The  rule  will  also  reduce  the 
burden  on  501  small  unions  that  will  be 
able  to  file  Form  LM-3  instead  of  Form 
LM-2  because  of  raising  the  LM-2 
threshold  to  $250,000.  These  estimates 
are  based  on  2001  and  2002  data  from 
the  OLMS  e.LORS  system.  This  system 
contains  annual  receipt  data  on  all  Form 
LM-2.  LM-3.  and  LM-4  filers.  Although 
these  estimates  may  not  be  predictive  of 
the  exact  number  of  small  unions  that 
will  be  impacted  by  this  final  rule  in  the 
future,  the  Department  believes  these 
estimates  to  be  sound  and  are  derived 
from  the  best  available  information. 

The  Department's  estimates  include 
costs  for  both  labor  and  equipment  that 


will  be  incurred  by  filers.  The  labor 
costs  reflect  the  Department's 
assimiption  that  the  unions  will  rely 
upon  the  services  of  some  or  all  of  the 
following  positions  (either  internal  or 
external  staff,  including  union 
president,  union  secretary-treasurer, 
accoimtant,  bookkeeper,  computer 
programmer,  lawyer,  consultant)  and 
the  compensation  costs  for  these 
positions,  as  measured  by  wage  rates 
and  employer  costs  published  by  the 
Bureau  of  Labor  Statistics  or  derived 
from  data  reported  in  e.LORS.  The 
Department  also  made  assumptions 
relating  to  the  time  that  particular  tasks 
or  activities  would  take.  The  activities 
generally  involve  only  one  of  the  three 
distinct  "operational"  phases  of  the 
rule:  first,  tasks  associated  with 
modifying  bookkeeping  and  accounting 
practices,  including  the  modification  or 
pm^chase  of  software,  to  capture  data 
needed  to  prepare  the  required  reports; 
and  second,  tasks  associated  with 
recordkeeping;  and  third,  tasks 
associated  with  sending  or  exporting  the 
data  in  an  electronic  format  that  can  be 
processed  by  the  Department's  import 
software.  Since  the  analysis  is  designed 
to  provide  estimates  for  a 
"representative"  union  the 
Department's  estimates  largely  reflect 
weighted  averages.  Where  an  estimate 
depends  upon  the  number  of  unions 
subject  to  the  LMRDA  or  included  in 
one  of  the  tier  groups,  the  Department 
has  relied  upon  data  in  the  e.LORS 
system  (for  the  years  stated  for  each 
example  in  the  text  or  tables). 

The  following  methodology  and 
assumptions  underlie  the  Department's 
burden  estimates: 

•  The  size  of  a  union,  as  measured  by 
the  amount  of  its  annual  receipts,  will 
affect  the  bm-den  on  reporting  unions. 
Larger  unions  have  more  receipts  and 
disbursements  to  itemize  and  more 
employees  who  have  to  estimate  their 
time  allocation.  Three  tiers,  based  on 
annual  receipts,  have  been  constructed 
to  differentiate  the  burdens  among  Form 
LM-2  filers. 

•  A  union's  use  of  computer 
technology,  or  not,  to  maintain  its 
financial  accounts  and  prepare  annual 
financial  reports  under  the  current  rule, 
will  affect  the  burden  on  reporting 
unions.  Although  few  LM-2  filers  do 
not  have  computers,  the  larger  the  union 
the  greater  likelihood  that  it  will  be 
using  a  specialized  accounting  program 
instead  of  commercial-off-the-shelf 
accounting  software. 

•  Relative  burden  associated  with  the 
final  rule  will  correspond  to  the 
following  predictable  stages:  review  of 
the  rule,  instructions,  and  forms; 
adjustments  to  or  acquisition  of 
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lianiwart',  instcillcitinii.  tf'stmi;.  uiii 
r>'\u'u  !if  the  [It'p.irtnit'ii's  ri'[ii 'rMiiL; 
•iiittw  irt'.  I  tKtn^in^  ai  i  >  iiiiitiiiy 
-trill  turf-  and  lic^ >'li i()ini;-  testing, 
rt'su'wint;,  aihl   I'M  iini''ntiii'4  accounting 
siittuarc  iju-Ti.'-  IS  :\"\i  i-  (lesigning 
i)Ufr\  ri'fiiirt-,  trdiiuni;  uiii'iu  officers 
ami  •■niplii\fc-  in\n!\>-(i  m  hn()kl<<>»'pin'4 
and  a  I  i  i  lunnni^  tuni  *:-  iii^,  tr  uii  1:1-4 
iininn  littii  IT-  ami  t'inpl(i\a'f-  to 
maintain  mti innation  reidtiag  to 
tran-ai  tpni-  anci  estimating  the  amount 
lit  tinu'  th''\  •■xpt'iul  in  [in'si  rihod 
I  atfi;nr;''-,  th>'  ai  ;uai  n'l  •  liik-'i'ping  of 
liata  jmiir  thf  (►M-ed  procedures 

is-iuiat.',i  wirh  iifinizing  receipts  and 
disiMirN'Mni'iit-  .iiiil  allocating  them  by 
tuiK  ti    [idl  categories;  aging  accounts 
r>'(  .'u  able'  and  accounts  payable; 
aUiu  iitmu  time  for  officers  and 
fmplii\f't<-  h\  functional  categories; 
prcparin-;  a  download  methodology  to 
eithiT  -ulniit  electronic  reports  using 
"tut  and  paste"  methods  or  the  import/ 

■\p'  rt  technology  allowing  for  a  more 
ruiti  miated  transfer  of  data  to  the 
Department;  the  development,  testing, 
and  review  of  any  translator  software 
that  mav  be  required  between  a  union's 
accounting  software  and  Department's 
reporting  software;  obtaining  digital 
signatures  for  the  union  officers; 
additional  review  by  the  president  and 
secretarv-treasurer;  and  completing  a 
continuing  hardship  exemption  request 
if  necessary. 

•  Burden  can  be  categorized  as 
recurring  or  non-recurring,  with  the 
latter  primarily  associated  with  the 
initial  implementation  stages. 

K  M    riike>  ping  burden,  as  distinct  from 
r"[)i)rtini;  burden,  will  predominate 
iunnt;  the  first  months  of 
implementation. 

•  Burd"n  can  be  reasonably  estimated 
to  V  ir\     '.  T  time  with  the  greatest 
burden  m  the  initial  year,  decreasing  in 


later  vears  as  u<;ers  Ljam  e\[)erien(  e. 
KstuiMtes  tur  eai  h  nt  tile  first  three  \ears 
dwi  a  three-\ear  a^era'^e  will  pn)\  ide 
usetui  mtormation  U>  assess  the  burden. 
A  wei'-;bted  a\  eiaL;e  pri  i\  ides  a 
"sna'psli'.t     'i\  the  !)iiiileii  rissm  i.ded 
'A  it!,  tlif  t'  iim  ti  il  all  ;iidi\  idiial 
rejiortin^  anii  ai 

•  Burdim  i.iiii  be  iist'tiilU  reported  as 
an  overall  total  tia  all  tiler-  iii  terms  of 
hours  and  cost.  This  burden   tor  most 
purposes,  can  be  differentiated  tor  eat  h 
individual  form.  Tie   I  "deral  burden 
cannot  be  roasonabK  e-lim.iled  b\  lorm 

•  The  estimated  buideii  .i-mk  i.ited 
with  the  current  l.M  I'lmi-  i- tbe 
appropriate  baseline  Im  estiniatiiiL;  the 
burden  and  cost  associated  \\  ith  the 
final  rule. 

c.  Baseline  Adjustments:  Current  !  nrm- 
After  reviewing  the  public  comments 
the  Department  assumes  that  5,038  local 
unions  now  takt-  200  hours  .uid  141 
national  and  intern.itional  uiiiniis  take 
1,500  hours  to  collect  ,ind  r-purt  their 
information  on  the  currtMii  1    ain  l.M- J 
for  a  weighted  average  of  appniximat-'h 
240.0  hours  for  each  of  the  5,179 
respondents.  In  addition,  the 
Department  assumes  that  Form  LM-2 
filers  take  an  average  24.0  hours  for 
accounting,  16.0  hours  for 
programming,  8.0  hours  for  legal  review, 
and  4.0  hours  for  consulting  assistantc 
to  complete  the  current  form  tm  an 
average  total  burden  of  292.0  In  mi-  pi  1 
respondent  (see  Table  2).  Further   the 
Department  estimates  that  I'ld  n  hours 
of  the  total  is  for  recor(ikee[)ine  burden 
and  132.0  hours  is  for  reporting  burden. 
The  difference  in  the  number  of 
responses  in  Table  2  reP.ei  ts  tliat  feua^r 
unions  filed  LM-2's  and  LM-  t  -  m  iOOJ 
than  in  2001  according  to  O I.Ms  1   lOK.S 
data. 

The  Department  also  estiinates  'hat 
11,356  local  unions  will  taki   m   i.ira.;e 


104,0  hours  to  collect  and  report  their 
informaaon  on  the  current  Form  LM-3. 
In  addition,  the  Department  assumes 
that  all  Form  LM-,3  filers  will  take  an 
average  HO  hours  for  accounting  and  4.0 
hours  for  legal  re\iow  to  complete  the 
(  urrent  form  for  an  average  total  burden 
ot  IIHO  hours  per  respondent  (see  Table 
2)   Further,  the  Department  estimates 
that  B4,0  hours  ot  the  total  is  for 
recordkeeping  burden  and  52.0  hours  is 
for  reporting  burden.  These  estimates 
and  assumptions  are  based  on  the 
similarity  of  the  Form  LM-3  and  Form 
I.M-2  recordkeeping  and  reporting 
recjunements.  as  well  as  the  relative 
diffen'nees  in  the  size  of  the  unions  that 
(  omplete  tfie  two  forms. 

The  Department  has  ,ilso  updated  the 
a\erage  annual  cost  of  complying  with 
the  (  urrent  Form  FM-2  and  LM-,< 
rei  ordkeeping  and  reporting 
ie(|uirements  as  follows:  The  a\'erage 
total  cost  per  respondent  is  SB. 381  for 
the  (  urrent  Form  I,M-2  and  S3. 277  for 
Form  l.M-,!.  These  figures  include 
estim.ites  for  (  onsulting.  accounting, 
legal,  and  programming  costs  and  are 
weighted  ,i\erages  across  all 
resjiondents  and  are  based  on  total 
conifiensation  rates  not  hourU'  wage 
rates.  The  total  aiuiual  cost  for  all 
respondents  is  estimated  to  be  S43.4 
million  tor  Foim  LM-2  and  S.^7,2 
million  tor  Form  LM-3  (see  Table  2).  It 
should  be  noted  that  although  it  mav 
appear  that  the  Department  has  applied 
in;fmsistent  dollar  costs  per  hour  to  the 
burden  hour  estimates,  the  dollar  costs 
per  hour  naturallv  differ  between  forms 
i)e(,ause  of  the  \drving  amounts  of 
accountant  time,  bookkeeping  time,  and 
the  time  of  the  union  secretary-treasurer 
ami  president  associated  with  each 
form,  whu  h  \  leld  different  weighted 
a\  era^je  i osts  per  hour 
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th 


li   \p\v  Fnrm  I.M-2 

To  f'stmuitt'  tht'  hurdt'ii  hnurs  and 
lost.s  for  tht'  rt*\ist'(i  Form  l.N'-J  diui 
nt'w  Form  T-\  Ihv  Dt'partrncnt  (iuni-MJ 
Form  I.M-.i  filers  into  ihrff  ^roriif)-  or 
tiers,  ba^fd  on  thf  amount  ot  unions 
annual  rt'i  eipts   In  Ti"r  1 ,  tluT''  arc 
1 .5  74  unions  vv  itli  .mnual  rtn  '■!  jts  from 
.SinO.OOO  to  .S4M').4MM  'M    Th*' 
Department  assume^  that  unions  v\ilhui 
this  tier  [irohahh.  use  some  type  of 


rnmmerrial  oft  the  shelf  ai  idunting 
sottuare  pro-^iam  ,ind  will  most  likelv 
Use  th>'     I  ut  anti  paste"  feature  of  the 
new  repurtim:  snttware  isee  Table  '.\].  In 
i  i>'i  J,  t  lie  re  , I  re  (,  1  ")H  unions  with 
annu.il  o'f  eipts  tnnii  .S5()(). ()()()  to  S44  M 
million    The  Department  assumes  that 
'inioiis  wittuii  this  tier  most  likel\  use 
M  mi''  t\  po  '  t  1  ommer(  lal  off-the-shelf 
ai  I  'Hinting  software  proi^r.im  and  will 
use  all  id  tht'  eli'i  troiiK    filmt;  features  of 


the  new  reporting  software.  Finally,  in 
Tier  3,  there  are  the  46  unions  with 
annual  receipts  of  S50.0  million  or 
more.  The  Department  assumes  that 
unions  within  this  tier  most  likely  use 
soniv'  type  of  specialized  accounting 
software  program  and  also  will  use  all 
of  the  electronic  filing  features  of  the 
new  reporting  software.  Table  3 
summarizes  the  Characteristics  of  Form 
1A1-2  filers  bv  annual  receipts. 


Table  3  -  The  Characteristics  of  Form  I.M-2  Filers  by  Annual  Receipts 


Characteristic 


Average  Annaal  Receipts 
S250.000to  S500.U(KJit.  .SN)  ii  miUion 

S499.999  S49.999  'luliion  er  mure 


lotjl 


Number  of  LM-2  Filers 


1,574 


3,158 


46 


4,778 


Total  Receipts 


Other  Receipts 
Pereent  of  Total 
-\\erage  , 

Disouricnients 
Percent  of  Total 

.■\\erage 

Accounts  Receivable 
Average 

Accounts  Payable 
.Average 

\ .  e  r  a^  J  N  amber  of  Officers 
-Vverage  Number  of  Employees 


$565,711,158 

$8,719,227,392 

s:.5yy,oo3,4u2 

S16.^N4,6(il.'>5I 

$359,410 

52,760,997 

$165,210,074 

53,533.822 

$47,101,405 

$768,857,540 

5665,172.551 

S!.4S1.1.M.4')0 

8.3% 

8.8% 

8.8% 

iSA">j 

S29,925 

5243,463 

?  14.460.273 

Snl'>.')"'.fO 

$152,412,897 

$2,072,85(5,566 

Sl,'"06,'"y9.568 

S3.932.l)6'>.031 

26.9% 

23.8% 

22.5% 

23.3% 

$96,832 

5656,383 

Sr.l  04.338 

5822.953 

$3,868,013 

$176,381,709 

S33:. 880,993 

S3  13. 130."^  15 

$2,457 

$55,852 

57,236,543 

5107.394 

$7,293,258 

5144,695,215 

5188,315.873 

S?4().304.346 

S4.634 

S4  s  ,^- 1 9 

S4.093.S23 

.8-1.223 

8 

19 

44 

1 

7 

297 

Source:  US.  Depanmcnl  of  Labor,  Employment  Standards  Administration, 
Office  of  Labor  Management  Standards,  2002  c.LORS  data. 


For  eai  h  of  th"  three  tiers,  the 
Departme'U  est,mat<'d  hurrlen  hours  for 
the  additional  nonrei  urnim  'first  \(Mr; 
r"(  oriikeepiu'^  and  repnrtmu 
refjuirernent^,  :he  additional  r>'(~.urring 
r'H  orrikeefnuL;  and  ri'jiortini;  burden 
hours,  and  a  tfire('-\fMr  ■•.iiiuial  average 
for  the  additi'.n<tl  nonr''(  urriiv-.j  and 
ruc:urring  burden  hours. 

The  Dep.irtment  estimates  that  LM-2 

filers  will  sp.-nd  .in  a\t'raL;e  of  nearly 
.SI. 1100  for  1  'imputer  hardware, 
hardware  up^r.ides.  accounting 
software,  and  snhwari'  up^jrades,  and 


14  t)  hours  to  install  .md  srt  uj),  or 
reconfigure  the  < omputei  hardw  are  and 
accounting  software  ithesc  are  vseighted 
averages  of  Si. .51)0  for  (.oiiifiutir 
hardware  and  $2.tii  tor  ai  i  ountinn 
software  arross  all  l.M   2  filers) 
Although  muu  unions  (  urientK  ha\e 
the  hardware  .uid  s,iit'\,ire  that  is 
necessary  for  the  rei  ordkef|iin,L;  iind 
repiirtiir^  r'M|iin'i'meiits  dt  the  lin.d  rule. 
data  subiuilt.'d  b\   tie'  .\l''l.-(  JO  suggests 
that  2r''.  ot  national  .ind  international 
unions  and   ■!  f  '■    "t  liu  al  unions  wajuld 
need  to  purchase  and  install  new 


(  omputer  h.irdware;  \\'\,  of  national 
and  international  unions  and  40"o  of 
lo(  al  unioiis  vyould  need  new  software; 
ind  .'iT'(.  of  national  and  international 
tinions  and  3,5"o  of  local  unions  would 
need  to  upgrade  their  software.  An 
additional  12.5%  of  local  unions  do  not 
use  c  omputers;  howe\'er.  the 
Department  assumes  that  86.4"o  (501)  of 
these  unions  will  no  longer  have  to  file 
the  Form  LM-2  because  of  the  higher 
reporting  threshold  (5250,000)  for  the 
form.  For  those  unions  without 
I  omputers.  th"  Department  also 
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estimated  that  it  would  take  an  average 
of  14.6  (nonrecurring)  hours  to  install 
and/or  upgrade  the  computer  hardware 
and  software.  In  addition,  for  all  unions 
the  Department  estimated  that  it  would 
take  an  average  of  8.9  (nonrecurring) 
hours  to  install,  test,  and  review  the 
OLMS  reporting  software. 

The  Department  estimates  that  it  will 
take  unions  an  average  of  76.8 
(nonrecurring)  hours  to  change  their 
accounting  structures;  develop,  test, 
review,  and  dociunent  accounting 
software  queries;  design  query  reports; 
and  train  accounting  personnel.  Unions 
that  use  a  fiscal  year  beginning  on 
January  1  will  need  to  spend  less  than 
half  of  these  hours  (32.5)  making 
changes  before  January  1,  2004,  in  order 
to  be  ready  to  begin  the  recordkeeping 
necessary  to  be  able  to  file  the  revised 
Form  LM-2.  Unions  will  have  until  90 
days  following  the  end  of  their  fiscal 
year  to  spend  the  remainder  of  these 
hours  (44.3)  making  changes  that  will  be 
necessary  to  actually  populate  the  Form 
LM-2,  which  will  be  due,  at  the  earliest, 
at  the  end  of  March  2005,  These 
estimates  are  based  on  the  Department's 
review  of  a  variety  of  accountiiig 
software  packages,  its  evalu^on  of  the 
recordkeeping  requirements  of  the 
current  Form  LM-2,  and  its  review  of 
the  public  comments.  The  Depaitmflnt 
relied  upon  the  expertise  of 
investigators  with  first-hand  knowledge 
of  union  financial  repeating,  including 
the  use  of  software,  to  determine  whi^ 
four  commercial  off-the-shelf  software 
packages  were  most  commonly  used  l^ 
unions  to  maintain  their'  finances  and 
prepare  financial  reports.  Using  these 
four  common  off-die-sfaelf  software 
packages,  E)epartment  investigators 
determined  that  it  was  possible  to  set  up 
categ(»ies  or  accounts  tailored  to 
capture  the  information  necessary  to 
comply  with  the  requirements  of  the 
rule.  The  software  packages  tested 
utilize  a  common  processiikg  format. 

Many  unions  with  commercial-off- 
the-shelf  accounting  software  will  take 
less  time  and  other,  tj^ically  larger, 
unions  with  specialized  accounting 
systems  may  take  more  time.  Further, 
the  public  comments  suggest  that  many 
unions  already  have  accounting  systems 
that  maintain  at  least  some,  if  not  all,  of 
the  required  information  for 
disbursements  and  other  receipts. 
Therefore,  as  discussed  above,  the 
Department  continues  to  believe  that 
unions  will  have  adequate  time  to 
conform  their  accounting  systems  to  the 
revised  forms  before  the  start  of  the  first 
reporting  period  for  which  they  will  be 
required  to  report  on  the  new  Form  LM- 
2  (no  earlier  than  January  1,  2004). 


The  Department  estimates  an  average 
30-minute  reduction  in  burden  for  the 
changes  to  pages  one  and  two  and 
Statement  B  of  the  Form  LM-2  (for  all 
three  tiers)  for  reporting  three  fewer  yes/ 
no  questions  and  5  fewer  minutes  for 
reporting  three  fewer  receipt  categories 
and  two  less  disbursement  category  on 
Statement  B.  The  burden  reduction  is 
less  for  Statement  B  because  the 
information  that  is  currently  reported  on 
four  lines  must  be  still  be  gathered  for 
the  revised  form,  but  are  added  together 
and  reported  on  just  one  line  of  the 
revised  form. 

The  Department  estimates  no 
reduction  or  increase  in  burden  for  Tier 
1  filers  associated  with  the  eight 
unchanged  schedules  on  the  revised 
Form  LM-2.  It  is  assumed  that  Tier  1 
respondents  will  use  the  same  features 
in  the  new  software  that  are  in  the 
existing  OLMS  software  to  complete 
these  schedules.  However,  for  Tier  2 
and  Tier  3  filers  the  Department 
estimates  a  50%  decrease  (12.5  hours  or 
1.6  hours  per  unchanged  schedule)  in 
reporting  burden  that  results  from 
moving  fi-om  the  current  manual  or  "cut 
and  paste"  niethod  on  the  existing-fbrm 
to  an  electronic  data  export  capability 
for  the  unchanged  schedules  on  the 
revised  form. 

The  Department  estimated  the  burden 
associated  with  the  three  Form  LM-2 
schedules  that  are  being  revised: 
investments,  all  officers  and 
disbursements  to  officers,  and 
disbursements  to  employees.  Each  has  a 
nonrecurring  burden  for  respondents  to 
adapt  to  the  revisions  (e.g.,  new 
schedule  reporting  thresholds  and 
additional  detail)  of  4.7, 15.6  and  7.8 
hours,  respectively.  For  the  revised 
officer  and  employee  schedules,  the 
Department  estimates  an  average  of  60 
nunutes  of  training  for  each  officer  and 
employee  and  fi'om  30  to  60  minutes  per 
month  and  an  additional  60  minutes  per 
year  for  each  officer  and  employee  to 
estimate  the  amount  of  time  spent  on 
each  of  the  functional  categories  on  the 
schedule  each  month  and  then  sum 
them  for  the  entire  year  (as  described  in 
the  preamble,  the  Department  is  only 
requiring  officers  and  employees,  as  a 
general  rule,  to  estimate  their  time  to  the 
nearest  10%).  In  calculating  the  average 
time  union  officers  and  employees  will 
spend  estimating  their  time,  the 
Department  assumed  that  the  task  will 
be  more  time  consuming  for  officers  and 
employees  of  larger  unions.  For 
example,  while  the  Department 
assumed  that  officers  and  employees  of 
the  smallest  Form  LM-2  filers  (Tier  1 , 
with  cinnual  receipts  of  less  than 
$500,000)  would  spend  30  minutes  a 
month  during  the  year  (approximately 


seven  minutes  a  week)  and  an  hour  at 
the  end  of  the  year,  the  Department 
assumed  that  officers  of  the  largest  Form 
LM-2  files  (Tier  3,  with  annual  receipts 
of  $50  million  or  more)  will  spend  60 
minutes  a  month  during  the  year 
(approximately  14  minutes  a  week)  and 
an  hour  at  the  end  of  the  year. 

It  is  also  assumed  that  Tier  1 
respondents  will  use  the  same  features 
in  the  new  software  that  are  in  the 
existing  OLMS  software  to  complete  the 
officer  and  employee  schedules,  and 
that  it  will  take  them  an  average  of  2.0 
additional  hours  to  complete  each 
schedule  in  addition  to  the  average  of 
6.0  hours  to  complete  the  officer 
schedule  and  10.0  hours  to  complete  the 
existing  schedules.  However,  for  Tier  2 
and  Tier  3  filers,  the  Department 
estimates  an  additional  6  hoius  to 
export  and  transmit  data  for  the  officer 
and  employee  schedules  (3  hours  for 
each  schedule)  and  a  25%  decrease  in 
reporting  burden  that  results  from 
moving  from  the  current  manual  or  "cut 
and  paste"  method  on  the  existing  form 
to  an  electronic  data  export  capability 
on  the  rex-ised  form.  No  additional 
recordkeeping  biu-den  is  estimated  for 
the  officer  and  employee  disbursement 
schedules  because  the  Department  is  not 
requiring  unions  to  maintain  detailed 
time  records. 

For  the  two  new  schedules  for 
accounts  receivable  and  accounts 
payable,  the  Department  estimates  that 
on  average  unions  will  take  4.9 
additional  hours  (of  nonrecurring 
burden)  to  develop,  test,  review,  and 
docimient  accounting  software  queries; 
design  query  reports;  prepare  a 
download  methodology;  and  train 
persoiuiel. 

The  Department  also  estimates  that  on 
average  unions  will  take  an  additional 
(recurring)  0.8  hours  of  recordkeeping 
burden  to  age  their  accounts  receivable 
and  accounts  payable,  and  an  additional 
1.4  (reciUTing)  hoius  to  prepare  the  new 
schedules.  OLMS  e.LORS  data  and  the 
public  comments  suggest  that  many 
Form  LM-2  filers  with  receipts  of  less 
than  $50  million  (99%  of  all  filers)  have 
few  or  no  accoimts  receivable  or 
accounts  payable  that  meet  the 
threshold  for  the  relevant  schedule  and 
that  50%  of  the  national  and 
international  unions  already  maintain 
accounts  receivable  and  accounts 
payable  in  the  format  required  by  the 
final  rule.  Therefore,  the  Department 
has  included  a  relatively  small  amount 
of  additional  recordkeeping  and 
reporting  burden  hours  associated  with 
these  schedules. 

For  the  new  "other  receipts" 
schedule,  the  Department  estimates  that 
on  average  unions  will  take  10.3 
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ddditional  hnurs  (of  nonrpcurrin" 
rpc:i)rdket>pins  and  reporting  burden  i  tn 
change  accounting  structures:  devHk)p, 
test,  review,  and  document  accounting 
software  queries;  design  cjuerv  reports; 
prepare  a  dt)wnlodd  nu>thodologv;  and 
train  personnel.  Further,  the  Department 
also  estimates  that  on  average  union> 
will  take  an  aflditional  (recurring)  0.6 
hours  to  prepare  the  new  sc  hediile.  The 
additional  reporting  burden  i-^  a  net 
estimate  that  in(  hides  a  .5()"n  decrease 
in  reporting  burden  that  results  from 
moving  from  the  current  manual  nr  '  i  ut 
and  paste"  method  for  the  existing 
schedule  to  an  elec:tronic  data  c>xport 
i;dpahilitv  on  the  revised  form  for  the 
Tier  2  and  Tier  3  filers.  Moreover. 
OLMS  ^•  LORS  data  indicates  that  'other 
receipts"  represent  onlv  8.8"n  of  total 
receipts  and  that  the  average  amount 
that  would  have  to  be  itemized  on  the 
sc:hedule  is  S.t09.9Mq  Therefore.  Fnrm 
I,M-J  filers  would  have  to  elec  troni(;allv 
report  at  most  an  a\erage  of  |ust  h_'  other 
receipts  per  vear  (and  probabh'  far  le^^ 
since  some  receipts  '.viil  he  more  than 
.S3. 000)   The  Department  also  estimates 
that  on  a\erage  unions  will  take  an 
additi(jnal  (recurring)  _'.7  hours  of 
recordkeeping  burden   (airrentlv.  this 
supporting  schedule  recjuires  some 
detail  (description  and  amount!  for 
other  receipts  hut  doe>  not  retiuire  the 
date  or  name  and  address  The  public 
comments  also  suggest  that  h()"r.  of  the 
national  ami  internatnmil  unions 
alread\-  maintain  written  records  for  the 
information  required  b\-  the  new    nthf-r 
receipts"  schedule 

For  the  five  new  disbursement 
sc:hedules  (representatmnal  .k  tuities; 
union  administration,  jeneral  overhead 
contributions,  gifts  anti  ;;raiits,  and 
politic:al  activities  and  lobbving;.  the 
Department  estimates  tliat  on  average 
unums  will  take  10  .<  additinnal  hours 
(of  nonrec:urring  recordkeeping  ami 
reporting  burden)  to  change  ac  <  ounting 
structures:  develop,  test,  review,  and 
document  ac:counting  software  queries; 
design  querv  reports;  prepare  a 


download  methodology;  and  train 
personnel    i-ur'her.  the  Department  also 
estimates  that  mi  average  unions  will 
take  an  additional  (rec  urring)  fi.O  hours 
time  to  prepare  the  new  schedules.  This 
addition. il  reporting  burden  is  a  net 
'•stmiate  that  includes  a  5U"/o  decrease 
in  reporting  burden  that  results  from 
moving  from  the  i  iirreiit  manual  or   ■c;ut 
dud  paste"  method  for  the  existing 
"nther  disbursements."  "office  and 
administrativ  ('  expense."  .uni 
"contributions,  gifts,  and  grants" 
s(.hedules  t(i  an  electronic  data  export 
(  apabilitv  on  the  rev  ist;d  form  for  the 
Tier  2  and  Tier  J  filers.  Moreover. 
OLMS  e  I.(3RS  data  indic:ates  that 
disbursements  on  these  five  sc;hedules 
ac:c:ount  tur  |Ust  23,2"'o  of  total 
disbursements  and  that  the  average 
amount  th.it  would  have  to  be  itemized 
on  the  s(  hedules  is  S822.9.5:i,  or 
.S1H4.,t91  per  schedule.  Therefore.  Form 
I,M-2  filers  would  h.ive  to  electronic:allv 
report  .it  most  .in  average  of  just  33 
disbursements  per  sc  hedulf>  }ier  vear 
(and  proli.iblv  less  since  some 
disbursements  will  be  more  th.in 
S5.000). 

The  Department  also  estimates  that  on 
average  unions  will  take  an  additional 
(recurring)  22.0  hours  of  recordkeeping 
burden  to  re<:ord  the  ii.une.  address,  and 
date  of  disbursements.  Ckirrentlv,  three 
disbursemiMit  supporting  sc:h(;dules 
recpiire  sdine  detail  (description  and 
amount)  but  do  not  require  the  date  or 
name  and  address.  The  public 
comments  also  suggest  that  m.iny 
unions  m.tint.im  rec  urds  as  [lart  of  their 
normal  liusmess  firai  tic:e  that  reflec  t  the 
retjuired  det.iil  fur  disbursements,  but 
th.it  10  til  40", i  iif  unions  could  not 
pmvide  .ill  of  the  det.ui  recjuired  bv  the 
Dep.irtmenfs  proposal. 

Fur  the  new  membership  sc  hedule. 
the  Department  estimates  that  on 
average  unions  will  take  4.9  additional 
hours  ((if  iionrei  urring  burden)  to 
d''\e|np.  test,  review,  .ind  document 
accounting  softwaie  queries;  design 


quer\'  reports:  prepare  a  download 
methodology;  and  train  personnel. 

The  Department  also  estimates  that  on 
average  unions  will  take  an  additional 
2.1  (rec:urring)  hours  to  prepare  the  new 
schedules.  Sinc:e  the  final  rule  does  not 
require  unions  to  manufacture  or  report 
information  for  membership  categories 
they  do  not  keep,  the  Department  has 
not  estimated  any  additional 
recordkeeping  burden  for  this  schedule. 

For  the  revised  Form  LM-2.  the 
Department  estimates  that  unions  will 
take  an  average  of  two  hours  to  obtain 
each  electronic  signature  (two 
signatures  are  needed).  There  is  also  a 
charge  of  S45  to  obtain  each  electronic 
signature  and  a  S5  processing  fee.  The 
Department  also  estimates  that  the 
union  president  and  secretary-treasurer 
will  take  an  average  of  4  additional 
hours  (two  hours  each)  to  review  and 
sign  the  form  on  top  of  the  2,4  hours 
they  already  spend  reviewing  the 
c:urrent  form.  The  additional  time  for 
the  president  and  secretary-treasurer  to 
review  and  sign  the  form  declines  to 
two  hours  the  second  year  and  one  hour 
the  third  year  as  they  become  more 
familiar  with  the  revised  form. 

Finally,  the  Department  estimates  that 
5%  of  Form  LM-2  filers  will  submit  a 
Continuing  Hardship  Exemption 
Request  in  the  first  year  and  that  it  will 
take  1.0  hour  to  prepare  this  request. 
The  Department  further  estimates  that 
3".)  of  Form  LM-2  filers  will  submit  a 
hardship  request  in  the  second  year  and 
that  1%  will  submit  a  request  in  the 
third  vear.  The  Department  assumes  that 
most,  if  not  all.  of  the  hardship 
exemptions  that  will  be  requested  will 
come  from  the  smaller  tier  1  Form  LM- 
2  filers.  Therefore,  the  Department 
estimates  that  there  will  not  be  a 
reduction  or  increase  in  reporting 
burden  hours  aside  from  the  additional 
1.0  hour  to  make  the  request  since  the 
amount  of  time  to  "cut  and  paste"  and 
print  the  reports  is  not  much  different 
on  average  than  the  time  to  "cut  and 
paste"  and  electronically  submit. 
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Table  4  -  Summary  of  Average  Additional  First  Year  Burden  for  the  Revised  Form  LM-2 


Reporting  or  Recordkeeping  Requirement 


Nonrecurring 
Recordkeeping 
Burden  Hours 


Nonrecurring 

Reporting 
Burden  Hours 


Recurring 
Recordkeeping 
Burden  Hours 


Recurring 

-  Reporting 

Burden  Fiours 


Review  Revised  Form  LM-2  and  Instructions 
Computer  Hardware  and  Software  Installation 

Install,  Test,  and  Review  OLMS  Software 

Page  1 : No  Changes 

Page  2:  Three  Fewer  Yes/No  Questions 

Statement  A:  No  Changes 

Statement  B:  Three  Fewer  Summary  Numbers 

Unchanged  Schedules: 
Loans  Receivable  ( 1 ) 
Sale  of  Investments  and  Fixed  Assets  (1) 
Purchase  of  Investments  and  Fixed  Assets  ( 1 ) 
Fixed  Assets  (1) 

Other  Assets  (1)  ' 

Loans  Payable  ( 1 ) 
Other  Liabilities  (1) 
Benefits  ( 1 ) 

Revised  Schedules: 
Investments  (1) 

All  Officers  and  Disbursements  to  Officers  (1) 
Disbursements  to  Employees  (1) 

New  Schedules: 
Accounts  Receivable 
Accounts  Payable 
Membership  Information 

Other  Receipts  (1)  ' 

Representational  Activities 
Political  and  Lobbying  Activities 
Contributions,  Gifts,  and  Grants  (1) 
General  Overhead  ( 1 ) 
Union  Administration  ( 1 ) 

Subtotal:  Hours  Required  to  Adapt  Accounting 
Systems  for  New  and  Revised  Schedules  (2) 

Develop,  Test,  and  Review  Translator  Software 

Obtain  Electronic  Signature 
President  Review  and  Sign  Off 
Treasurer  Review  and  Sign  Off 
Continuing  Hardship  Exemption  Request 

Total  Additional  First  Year  Burden 

Burden  for  Current  Form  LM-2 
Grand  Total  First  Year  Burden  for  Revised  Form  LM-2 


0.0 
14.6 

0.0 

0.0 
GO 
0.0 
0.0 

00 
0.0 
0.0 
0.0 
0.0 
00 
0.0 
0.0 

0.0 
15.6 

7.8 

0.0 
0.0 
0.0 

5.4 
5.4 
5.4 
5.4 
5.4 
5.4 

32.5 
0.0 


0.0 
0.0 

8.0 

0.0 
0.0 
0.0 
0.0 

0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

4.7 
0.0 
0.0 

4.9 
4.9 
4.9 
4,9 
4.9 
4.9 
4.9 
4.9 
4.9 

44.3 
27.9 


0.0 
0.0 

0.0 

0.0 
0.0 
0.0 
0.0 

0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

0.0 
133.9 
69.3 

o.s 

0.8 
00 
2  7 

4.4 
4.4 
4.4 
4.4 
4  4 

0.0 
0.0 


4.0 
0.0 

0.0 

0.0 
-0.5 
0.0 
-0.1 


-1,6 
-1.6 
-1.6 
-16 
-1.6 
-16 
-1.6 
-1.6 


8.9 

14 
1.4 
2.1 
0,6 
2.1 
2.1 
0.6 
0.6 
0.6 

0.0 

00 


0.0 

0.0 

00 

20 

0.0 

0.0 

0.0 

2.0 

0.0 

0.0 

0.0 

2.0 

0.0 

0.0 

00 

0.1 

70.5 

84.8 

229.6 

33.2 

0.0 

0.0 

132.0 

160.0 

70.5 

84.8 

361.6 

193.2 

Notes:  (1 )  includes  burden  hours  savings  from  electronic  filing 

(2)  For  revised  investment  schedule  and  new  receipt  and  disbursement  schedules 

Source:  U.S.  Department  of  Labor,  Employment  Standards  Administration,  Office  ot 
Labor-Management  Standards,  Paperwork  Reduction  Act  Analysis. 


The  Department  estimates  the  average 
reporting  and  recordkeeping  burden  for 
the  revised  Form  LM-2  to  be  710.1 


hours  per  respondent  in  the  first  year 
(including  non-recurring 
implementation  costs),  539.4  hours  per 


respondent  in  the  second  year,  and 
536.0  hours  per  respondent  in  the  third 
vear.  The  Department  estimates  the  total 
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annua!  hurd-'ii  Ivnir^  tur  r^'^pdrKlfiits  for     rr'visod  Form  I,M-2  tn  he  S116.0  million      Moreover,  ds  explained  above,  the 

thf  r'n  i-^f'ii  Fur.-n  l.M-J  u-  ')-■   i  I  nuliii-n      in  the  tiist  xcir.  ,SH  f  !  nuUinii  m  the  Department  believes  that  it  is  verv 


h-.'urv  111  ^\\^^  tirst  \>'.(r    _'  (>  niiilnai  tM'ir- 
ui  t[u'  >t'i  I >nd  and  third  \  far^ 

Th''  Ut'par'nii'nt  ••^•;n!atfs  tli,'  a\>a  i^. 
annual  ;  'i^t  t^  ir  ttif  r>'\  i^-'d  [■  -r:!.  lAI    J 
til  h-'  SJ4  _'"  !  [u'r  rf>['nndi'n'  in  'tu'  tir-- 
\  ear  mi  iudm'.;  nnn-rci  un  mil: 
irnpit'in-Tit  itmn  ■  .'^t^  .  SI  ~   *H~  pi-r 
re^p'  iiidi'nt  in  tii-^  ^"<  <  uid  \  fir    and 
SI  ~  -Iti-  ptT  rt'-^p  aid^Ti;  iii  'tii-  liiird 


ind  M'ar,  dwd  SHJ.  i  million  in  the 


inlikelv  that  small  unions  with 


ird  \  I'ar  i  --•'('  i  ,ioii'  :i 


hi, 


111;  ludf  t.he  tiit.il  (  list  ol  the  Ii'\  med 
1-;  a  n;  LSI    J .  thr  i  o^t  ot  the  (.li<ini;i's 


e>e  amount'<        S2,'50,()()0  in  annual  receipts  would  incur 


\>Mr   Tdif  [)epartin"!i!  ai.-..!  eslimatus  ttie       i-unuLM   _;    i  lir  a\  •■rai^c  tlucc-vear 
t,  it.d  annual  (  i  'st  {"  rt'spondents  for  the        cost  of  the  final  rulf  is  S'^'i  ~  iniilinn 


man\  of  the  i  osts  incurred  bv  the 
typical  Form  LM-2  bier.  Even  the  AFL- 
Miif.leni.aitfd  m  this  bnal  rule.  ,is  notfd       (;i()^  ^^  commenting  on  the  more 
above,  is  S79  •)  milium  the  first  year  ith.>     burdensome  proposed  Form  LM-2 

diffprenre  b.-tu...|i  tti-'  ,  nnihined  <  nsts         ,.^,imated  that  unions  with  annual 
-d  th..  r..Ms,.i  1  :ani  lAi    2  plus  \\v  new        r^>,,,.,    „  „f  n-.s  than  5500,000  would 

''•'^"   '     '    ">''•" ^tuttluMurrent  „uur  an  average  cost  of  just  53.7,50  for 

the  proposed  changes. 


V 


X 


1 


i^RSA? 


For4pr;)l   Rpoiwtpr    \(d     hH    \ii     1  <)h     Fliiiisdax     ( )(  tobef  ').   2()0;3  /  Rules  and  Reeulations 
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Th''  [)t'p.irt:iH>nt  i!^n  '";tiniafi";  that 
.  t'lh  i'  II  ,ii  viiii.  iii^  'ikt    111   r.  ■  r  !_:>■ 
4  i)  hours  to  collect  and  report  their 
!   riiiitinn  'in  the  current  Form  LM-3. 
iiiiiti   11   'ht>  Department  assumes 
1'  tl;  f    ri:i  'A!    !  filers  will  take  an 
•  r  iu>'  rt  (I  !i    ur.s  tor  accounting  and  4.0 
HI-  t  1  :  ^;ii  review  to  complete  the 
iiT'ii'  r  irni  for  an  average  total  burden 
1  It)  11  hours  per  respondent  (see  Table 
.  Further,  the  Department  estimates 
,('  f;4  n  hours  of  the  total  is  for 
.    r  iK'  -ping  burden  and  52.0  hours  is 
r  reporting  burden.  These  estimates 


and  assumiitii  11--  ,\v  ImmmI  mi  the 
simil,int\  <i!  tlif  I'.iriii  lAl-  <  .mil  F-'urm 

I  M     J  [■•'(  iirdki'epiim  ,111(1  ri'pnrtlim 
ii'ijiiiri'iiu'iits    thf  ti'VM'i  iiuiiiln'r  nt 
schedi.!''-  t!i  i!  :i''<'(i  t>i  !h'  ii'|i(irtf(l  dii 
the  Form  LM     (    .is  w.-l!  a- tlif  rrlalix  !■ 
differences  in  '.'i''  si/<'  ■>!  tti'-  iiiii"ii--  th.it 
complete  till   t'A  1  In:  iii-- 

The  [1f[,  ir'iiii'iit  ha-  ai-n  ii[ulatf(i  ttie 
aver.ii;''  iimu  d  ■  I'-t  mI  .:  mupK  iim  '.\  itli 
the  current  l-ui m  1  At     i  I'^i  m|  :lki-i'|;;im 
and  reportmg  ie(|iiii.Mii'Miis  i.>  S  i  J." 
Again,  this  figure  includes  estimati  -  t  ir 
consulting,  accounting,  legal,  ml 
programming  costs  and  is  a  wii-iiteil 
average  across  all  respond'  iit      The 


doll, If  (list  estimate  is  also  based  on 
total  I  (im[)ensation  costs  and  not  hourly 
wage  rates.  The  total  annual  cost  for  all 
respondents  is  estimated  to  be  S.J9.0 
million  tor  Form  l.M-,J  (see  Table  H).  It 
shiiulil  be  noted  that  although  it  ma\' 
a[)pear  that  th"  Department  has  ajjplied 
iiu  oiisistent  dollar  costs  per  hour  to  the 
burden  hnur  estiinates,  the  dollar  costs 
P'T  hour  naturalh  differ  between  forms 
l)i'i  aiise  tif  the  \arving  amounts  of 
ai  I  nuntaii!  time,  bookkee[)inL;  time,  .iiui 
the  lime  I  if  thi'  union  sei  retar\  -treasurer 
and  prcsideii!  <isso(  lated  with  each 
tiiiin,  that  \ii'!d  different  weighted 
average  cost-  per  hour 
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It  should  also  be  noted  that  by 
increasing  the  filing  threshold  for  Form 
LM-2,  501  small  unions  who  currently 


file  Form  LM-2  would  only  have  to  file 
the  less  burdensome  Form  LM-3.  Each 
of  these  unions  will  save  an  average  of 


176  hours  per  year  (116  hours  for  Form 
LM-3  compared  to  the  292  hours  that 
they  are  expending  to  file  the  current 


Intuit 
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Form  l.M-J)  and  dltnt^ether  save  88.1 7fi 
hciurs.  In  nu)netcir\  ^d^  ing<,  thf' 
lIKr^M'^^Hi  threshohi  ainnunts  tn  an 
avt'rat;!'  savinijs  of  S5.1()4  pt'r  vear,  ur  a 
total  .S-l  H  iiiilliiin  [HT  \-'.ir  These 
sax'uiijs  ai  (  riu'  bt'<  an^''  imi'  ai-  with 
annua!  rec  eipt-  atii".  .■  SJDd Oon  t)>it  l>'s^ 
than  S250.00Q  will  be  able  to  tih-  th^■ 
le-.'>  burdensonu'  and  Ics^  (  n'^tK  Fnrni 
l.M-  <    Additiiinall\ ,  thi's-'  unions  uil! 
(lilt  he  rfqiiirt'd  to  idf  Fnrni  T- I  it  the\ 
ha\>'  a  trust  iiur  will  ttu'\  nu  ur  th'' 
inc Tf'a'^t'd  costs  reiat>'d  tn  ttu'  rt"\  l^.■(l 
Fnrni  L.M-2 

f   \t'vv  Fnrni  T-1 

r^    '-tiinat''  the  burden  hours  and 
1  nst-  tnr  ;ht'  n>'w  Form  T-1  three 
mifinrtant  assumptions  were  made  to 
I'stiinat.'  rhf  number  of  responses.  First. 
it  uas  !-svi,,,vi  that  15%  of  the  1.574 
tit'r  1  LM-^  filers  with  annual  revenues 
ni  trnm  .S25U.OOO  to  $499,999.99  would 
tilf  niie  Form  T-1.  Second,  it  was 
assuni.'d  that  35%  of  the  3.158  tier  2 
Fnrni  l.\\-2  filers  with  annual  revenues 
nt  frnni  S'lDO  (1(10  to  S49.9  million  would 


III 


an  i". 


■raye  o 


f  2.r)  FormT-ls.  Third. 


It  .Vis  assumed  that  100%  of  the  46  tier 
!  Fnrin  IW-J.  filers  with  annual 
re\  eaut'b  ul  S50  million  or  more  would 
file  an  average  of  five  T-1  reports  each. 
.\lthough  939  Form  LM-2  filers  report 
ha\  ing  a  subsidiary,  it  is  difficult  to 
'stinidte  how  many  more  entities  fall 
',\  ithin  the  broader  definition  of  tmsts  or 
funds  to  be  reported  under  the  final 
rule. 

For  each  of  the  three  tiers,  the 
Department  estimated  burden  hours  for 
the  additional  nonrecurring  (first  year) 
recordkeeping  and  reporting 
requirements,  the  recurring 
r>i  nrdkeeping  and  reporting  burden 
hnurs.  and  a  three  year  annual  average 
fnr  the  nonrecurring  and  recurring 
t)urii»'n  hours  similar  to  the  way  it 
.^timateii  tiie  burden  hours  for  Form 
l.M -i  filers' (see  previous  discussion). 


The  IJepartment  estimates  the  burden 
rt-quired  for  preparing  to  complete  the 
Fnrni  I-l  for  .ill  three  tiers  to  he  2,4 
ii'iii-rec  urrint;  tinurs  to  pro\ide  the  new 
Fnrni  T-l  rciiuireineiit--  to  the  trust,  4.3 
hnur--  tnr  ri'\H'\\ing  the  new  fnrin  and 
iiistriK  tiniis,  and  H  0  non-re(  urring  (first 
MMri  hnurs  tnr  installing,  testing,  and 
rt'\  it'w  mt;  the  ( )LM,S  [)rnvided  software. 
The  tim>'  tn  rt'ad  and  re\iew  the  form 
and  instruc  timis  is  estimated  tn  dec  line 
tn  2  0  tidurs  till'  sf(  (ind  \ear  and  1.0 
hniir  tfif  tlurd  \e,ir  ,is  uninns  and  trusts 
bee  nme  ninre  tainiliar  with  the  re\ised 
form,  (st-e  Tahlf  ~1 

The  De[),irtiiienl  estimates  the  average 
reporting  hurden  reijiiired  tu  ( omplete 
pages  one  and  twn  nf  the  l-'nrni  T-l  fnr 
eac:h  of  tlic  three  tiers  tn  be  h  1  hours 
and  the  .nerage  rec  ordkeejung  hurden 
associated  v\ith  the  itfms  nn  pages  nm- 
and  two  tn  tin  1  t,  [uuirs     These  estimates 
are  pr(l[)nrtlnil,ill\    h.iseij  nn  the 

recordkeeping  .md  repnrtmg  burden 
estim  i!e  tni  the  |]i>t  twn  payes  of  the 
current  [  nrm  l.\l-4,  \^-\\n  h  are  \  erv 
similar  to  the  first  t\\  n  pa^es  i  4  the  new 
Form  T-l.  The  first  twn  p-iues  nt  Fnnu 
LM-4  have  21  items  (H  (]uestiniis  that 
identifv'  the  union,  four  \i's  im 
questions,  seven  siimiuaiv  mnnheis  i(,r 
Maximum  amount  of  bonding,  nunihei 
of  members,  total  assets,  liabilities, 
receipts,  and  disbursements,  total 
disbursements  tn  nffi(  ers  and  a  spare 
for  additional  inlnini.itmn      The  tirst 
two  pages  of  Form  T-l  have  jr,  items 
(14  questions  that  identitv  the  uninii 
and  trust,  six  yes/no  i|uestinns.  n.st  tmir 
summary  numbers  foi  mtai  assets 
liabilities,  receipts,  and  ilishursenniits 
and  a  space  for  additmii.il  lulnrmatinn' 
For  comparison,  the  fust  p.ut  nt  I'nnii 
LM-3  (before  the  m  iieduies,  [m-  'id 
items  witti  tw  :  >  statements  nn  asset-. 
liabilities,  ret.t.'ipts.  and  disbursements 

For  the  new  receipt  <{nA  (iishursement 
schedules  the  Department  esiiin.ites  tli.it 
on  average  l-i  respnuiients  will  take 
9.8  hours  (of  nonrecun  in.;  burden'  tn 


develop,  test,  review,  and  document 
accounting  software  queries;  design 
querv  reports;  prepare  a  download 
methodology;  and  train  personnel  for 
each  of  the  schedules.  Further,  the 
Department  also  estimates  that  on 
average  Form  T-l  respondents  will  take 

1.2  (recurring)  hours  to  prepare, 
transmit/report,  and  report  the  new 
receipts  schedule  and  1.4  hours  to 
report  the  new  disbursements  schedule. 
The  Department  also  estimates  that  on 
avfirage  Form  T-l  respondents  will  take 

8.3  hours  (recurring)  of  recordkeeping 
burden  for  ea(  h  schedule  to  maintain 
the  additional  information  required  by 
the  final  rule. 

For  the  new  F(jrm  T-l  disbursements 
to  officers  and  employees  of  the  trust 
schedule  the  Department  estimates  that 
it  will  take  respondents  an  average  2.8 
hnurs  (of  nonrecurring  burden)  to 
develop,  test,  review,  and  document 
,ic  counting  software  queries:  design 
querv  reports;  prepare  a  download 
metbodologv:  and  train  personnel. 
I'urther.  the  Department  estimates  ii 
will  take  nn  average  0,8  hours  to 
prepare,  export  and  transmit  or  report 
the  new  schedule.  No  additiiuial 
recordkeeping  burden  is  estimated  for 
tfie  officer  and  employee  disbursement 
s(  hedule  bee  ause  the  Dejiartment  is  not 
recpiiring  trusts  to  maintain  detailed 
time  records  over  what  is  kept  as  normal 
business  practice. 

The  DepartiiMMit  also  estimates  that  it  ~ 
will  take  2  1)  hours  for  th(>  Trust  to 
review  the  Form  T-l  and  1.0  hours  for 
this  information  to  be  sent  to  F'orm  LM- 
2  filer.  In  addition,  the  Department 
estimates  that  the  union  president  and 
secretary-treasurer  will  take  4.0  hours  to 
review  .uiii  sign  the  form.  The  time  for 
the  [iresident  and  secretar\-treasurer  to 
r<'view  anil  sign  the  form  declines  to  2.0 
hours  the  second  \ear  and  1.0  hour  the 
third  vear  as  they  beconu;  more  familiar 
with  the  revised  form. 


<  r\n    I  T'V.  . 


,J r^„i„U n      '^nni  1X3, ,1^^ 


m^         Dn,-...lr,»,', 
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Table  7  -  Summary  of  Average  Additional  First  Year  Burden  for  the  New  Form  T-1 


Rq)orting  or  Recordkeeping  Requirement 


Information  on  New  Form  T- 1  Provided  to  Trust 
Review  New  Form  T-1  and  Instructions 
Install,  Test,  and  Review  OLMS  Software 

Pages  1  and  2  "  0.0 

New  Schedules: 
Individually  Identified  Receipts 
Individually  Identified  Disbursements 
Disbursements  to  Officers  and  Employees 

Review  by  Trust 
Form/Information  sent  to  Union 
President  Review  and  Sign  Off 
Treasurer  Review  and  Sign  Off 

Total  First  Year  Burden  for  New  Form  T- 1  30  4 

Note:  Some  numbers  may  not  add  due  to  rounding. 

Source:  U.S.  Department  of  Labor,  Employment  Standards  Administration,  Office  of 
Labor-Management  Standards,  Paperwork  Reduction  Act  Analysis. 


Nonrecumng 

Reporting 

Burden 

Burden 

Recordkeeping 

Hours 

Hours 

Burden  Hours 

0.0 

2.4 

0.0 

0.0 

4.3 

GO 

8.0 

0.0 

0.0 

6.1 


23.2 


L6 


9.8 

1.2 

8.3 

9.8 

1.4 

8.3 

2.8 

0.8 

0,0 

0.0 

2.0 

0.0 

0.0 

1.0 

0.0 

0.0 

2.0 

0.0 

0.0 

2.0 

0.0 

18.1 


The  Department  estimates  the  average 
reporting  and  recordkeeping  burden  for 
the  new  Form  T-1  to  be  71.7  hours  per 
respondent  in  the  first  year  (including 
non-recurring  implementation  costs), 
33.9  hours  per  respondent  in  the  second 
year,  and  30.4  hovirs  per  respondent  in 
the  third  year  (see  Table  8).  The 
Department  estimates  the  total  annual 
burden  hours  for  respondents  for  the 
new  Form  T-1  to  be  199,000  hours  in 
the  first  year,  94,000  hours  in  the 
second  year,  and  84,000  hours  in  the 


third  year.  The  Department  estimates 
the  average  annual  cost  for  the  new 
Form  T-1  to  be  $1,986  per  respondent 
in  the  first  year  (including  non-recurring 
implementation  costs),  $934  per 
respondent  in  the  second  year,  and  $838 
per  respondent  in  the  third  year. 

The  Department  also  estimates  the 
total  annual  cost  to  respondents  for  the 
new  Form  T-1  to  be  $5.5  million  in  the 
first  year,  $2.6  million  in  the  second 
year,  and  $2.3  million  in  the  third  year. 


The  cost  estimates  are  based  on  wage- 
rate  data  obtained  from  the 
Department's  Bureau  of  Labor  Statistics 
(BLS)  for  personnel  employed  in  service 
industries  [i.e.,  accountant,  bookkeeper, 
etc.)  and  adjusted  to  be  total 
compensation  estimates  based  on  the 
BLS  Employer  Cost  data.  The  estimates 
used  for  salaries  of  labor  organization 
officers  and  employees  are  obtained 
from  the  annual  financial  reports  filed 
with  OLMS  and  are  also  adjusted  to  be 
total  compensation  estimates. 
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h.  Federal  Costs  Associated  With  Final 
Rule 

The  annualized  federal  cost 
associated  with  revised  Form  LM-2  and 
the  new  Form  T-1  is  estimated  to  be 
$7.9  million.  This  includes  operational 
expenses  such  as  equipment,  overhead, 
and  printing  as  well  as  salaries  and 
benefits  for  the  OLMS  staff  in  the 
National  Office  and  field  offices  that  are 
involved  with  reporting  and  disclosure 
activities.  The  estimate  also  includes  the 
annualized  cost  for  redesigning  the 
forms,  developing  and  implementing 
the  electronic  software,  and 
implementing  digital  signatiu'e 
capability. 

G.  Executive  Order  13045  (Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks) 

In  accordance  with  Executive  Order 
13045,  the  Department  has  evaluated 
the  environmental  safety  and  health 
effects  of  the  final  rule  on  children.  The 
Department  has  determined  that  the 
final  rule  will  have  no  effect  on 
children. 

H.  Executive  Order  13175  (Consultation 
and  Coordination  With  Indian  Tribal 
Governments) 

The  Department  has  reviewed  this 
final  rule  in  accordance  with  Executive 
Order  13175,  and  has  determined  that  it 
does  not  have  "tribal  implications."  The 
final  rule  does  not  "have  substantial 
direct  effects  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

/.  Executive  Order  12630  (Governmental 
Actions  and  Interference  With 
Constitutionally  Protected  Property 

Rights) 

This  final  rule  is' not  subject  to 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights,  because  it  does  not  involve 
implementation  of  a  policy  with  takings 
implications. 

/.  Executive  Order  12988  (Civil  Justice 

Reform) 

This  final  rule  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12988,  Civil  Justice  Reform,  and 
will  not  unduly  biuden  the  Federal 
court  system.  The  final  rule  has  been 
written  so  as  to  minimize  litigation  and 
provide  a  clear  legal  standard  for 
affected  conduct,  and  has  been  reviewed 
carefully  to  eliminate  drafting  errors  and 
ambiguities. 


K.  Environmental  Impact  Assessment 

The  Department  has  reviewed  the 
final  rule  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  et  seq.),  the 
regulations  of  the  Council  on 
Environmental  Quality  (40  U.S.C.  part 
1500),  and  the  Department's  NEPA 
procedures  (29  CFR  part  11).  The  final 
rule  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment,  and,  thus,  the  Department 
has  not  conducted  an  environmental 
assessment  or  an  environmental  impact 
statement. 

L.  Executive  Order  13211  (Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use) 

This  final  rule  is  not  subject  to 
Executive  Order  13211,  because  it  will 
not  have  a  significant  adverse  effect  on 
the  supply,  distribution,  or  use  of 
energy. 

List  of  Subjects  in  29  CFR  Parts  403  and 
408 

Labor  unions.  Reporting  and 
recordkeeping  requirements. 

Text  of  Final  Rule 

■  In  consideration  of  the  foregoing,  the 
Department  of  Labor,  Office  of  Labor- 
Management  Standards,  hereby  amends 
parts  403  and  408  of  title  29  of  the  Code 
of  Federal  Regulations  as  set  forth  below. 

PART  403— LABOR  ORGANIZATION 
ANNUAL  RNANCIAL  REPORTS 

■  1.  The  authority  citation  for  part  403  is 
revised  to  read  as  follows: 

Authority:  Sees.  202,  207,  208,  73  Stat. 
525,  529  (29  U.S.C.  432,  437,  438): 
Secretary's  Order  No.  4-2001.  66  FR  29656, 
May  31.  2001. 

§403.2    [Amended] 

■  2.  Section  403.2  is  amended  by: 

a.  Removing  the  words  "together  with 
a  true  copy  thereof  at  the  end  of 
paragraph  (a)  and  removing  the  comma 
preceding  those  words. 

■  b.  Adding  paragraph  (d)  to  read  as 
follows: 

§403.2    Annual  financial  report. 

***** 

(d)  Every  labor  organization  with 
annual  receipts  of  $250,000  or  more 
shall,  except  as  otherwise  provided,  file 
a  report  on  Form  T-1  for  every  trust  in 
which  the  labor  organization  is 
interested,  as  defined  in  section  3(1)  of 
the  Act.  29  U.S.C.  402(1),  that  has  gross 
annual  receipts  of  $250,000  or  more, 
and  to  which  $10,000  or  more  was 


contributed  during  the  reporting  period 
by  the  labor  organization  or  on  the  labor 
organization's  behalf  or  as  a  result  of  a 
negotiated  agreement  to  which  the  labor 
organization  is  a  party.  A  separate  report 
shall  be  filed  on  Form  T-1  for  each  such 
trust  within  90  days  after  the  end  of  the 
labor  organization's  fiscal  year  in  the 
detail  required  by  the  instructions 
accompanying  the  form  and  constituting 
a  part  thereof,  and  shall  be  signed  by  the 
president  and  treasurer,  or 
corresponding  principed  officers,  of  the 
labor  organization.  No  Form  T-1  need 
be  filed  for  a  trust  if  an  annual  financial 
report  providing  the  same  information 
and  a  similar  level  of  detail  is  filed  with 
another  agency  piu-suant  to  federal  or 
state  law.  as  specified  in  the 
instructions  accompanying  Form  T-1. 
In  addition,  an  audit  that  meets  the 
criteria  specified  in  the  Instructions  for 
Form  T-1  may  be  substituted  for  all  but 
page  1  of  the  Form  T-1.  If,  on  the  date 
for  filing  the  annual  financial  report  of 
such  trust,  such  labor  organization  is  in 
trusteeship,  the  labor  organization  that 
has  assumed  trusteeship  over  such 
subordinate  labor  organization  shall  file 
such  report  as  provided  in  §408.5  of 
this  chapter. 

■  3.  Section  403.5  is  amended  by: 

■  a.  In  paragraph  (a),  removing  the  words 
"and  one  copy"  and  removing  the 
commas  preceding  and  following  those 
words. 

■  b.  In  paragraph  (b),  removing  the 
words  "and  one  copy"  and  removing  the 
commas  preceding  and  following  those 
words. 

■  c.  Adding  a  new  paragraph  (d)  to  read 
as  follows: 

§  403.5    Terminal  financial  report 

***** 

(d)  If  a  trust  in  which  a  labor 
organization  with  $250,000  or  more  in 
annual  receipts  is  interested  loses  its 
identity  through  merger,  consolidation, 
or  otherwise,  the  labor  organization 
shall,  within  30  days  after  such  loss,  file 
a  terminal  report  on  Form  T-1,  with  the 
Office  of  Labor-Management  Standards, 
signed  by  the  president  and  treasurer  or 
corresponding  principal  officers  of  the 
labor  organization.  For  purposes  of  the 
report  required  by  this  paragraph,  the 
period  covered  thereby  shall  be  the 
portion  of  the  trust's  fiscal  year  ending 
on  the  effective  date  of  the  loss  of  its 
reporting  identity. 

■  4.  Section  403.8  is  amended  to: 

■  a.  Designate  the  existing  text  as 
paragraph  (a). 

■  b.  Add  new  paragraphs  (b)  and  (c)  to 
read  as  follows: 
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§  403.8    Dissemination  and  verification  of 
reports. 

»         •         «         ♦         » 

ibHl)  ltd  labor  organization  is 
requirt'd  to  file  a  report  under  this  part 
using  the  Form  LM-2  and  indicates  that 
it  has  failed  or  refused  to  disclose 
information  required  bv  the  Form 
r:oncerning  anv  disbursement,  or  recei[)t 
not  othenA'ise  reportefi  on  Statement  B. 
to  an  indi\idual  or  entitv  in  the  amount 
of  S5.00()  or  more,  or  anv  two  or  more 
disbursements,  or  receipts  not  otherwise 
reported  on  Statement  B.  to  an 
individual  or  entity  that,  in  the 
aggregate,  amount  to  S5.00{)  or  more, 
because  disclosure  ot  such  informatiori 
mav  be  adverse  to  the  organization's 
legitimate  interests,  then  the  failure  or 
refusal  to  disclose  the  information  shall 
be  deemed  "just  cause"  for  purposes  ot 
paragraph  (a)  of  this  section 

(2)  Disclosure  mav  be  adverse  to  a 
labor  organization's  legitimate  interest^ 
under  this  paragra[)h  if  disclosure 
would  reveal  ( unfidential  information 
concernnv^  th-'  oryani/ation'^  orgaiuzins 


or  negotiating  strategy  or  individuals 
paid  by  the  labor  organization  to  work 
in  a  non-union  facility  in  order  to  assist 
the  labor  organization  in  organizing 
emplovetjs,  provided  that  such 
individuals  are  not  employees  of  the 
labor  organization  who  receive  more 
than  S 10. 000  111  the  aggregate  in  the 
reporting  \'ear  from  the  union. 

(.i)  This  provision  does  not  apply  to 
disclosure  that  is  otherwise  prohibited 
bv  law  or  that  would  endanger  the 
health  or  satetv  ot  an  individual 

(c)  hi  all  other  cases,  a  union  member 
has  the  burden  of  establishing  "just 
cause"  for  purposes  of  paragraph  (a)  of 
this  section 

PART  408— LABOR  ORGANIZATION 
TRUSTEESHIP  REPORTS 

■  5  Tlie  auttii  )rit\  i  itation  for  part  408  is 
revised  to  re,id  ,is  follows 

.Authority:  n>n  ^    JdJ    JD"    208,  7!  .Stal 
52.i,  ,529  129  I  .h.t:.  4.i2.  4,r.  4,iH! 
Secretary's  Order  No.  4-2001    t-t>  IK  24ti.TH, 
Mav    M    21)0 ;, 


§408.5    [Amended] 

■  6.  Section  408.5  is  amended  by: 

■  a.  Adding  the  words  "and  any  Form  T- 
1  reports  "  after  the  words  "on  behalf  of 
the  subordinate  labor  organization  the 
annual  financial  report"  and  before  the 
words  "required  by  part  403  of  this 
chapter". 

■  b.  Removing  the  words  "together  with 
a  true  copy  thereof"  at  the  end  of  the 
section  and  removing  the  comma 
preceding  those  words. 

Signed  in  VVastiington,  DC  this  2  day  of 
(X-tober.  2003 

Victoria  A.  Lipnic. 

Assistant  Sf  Cretan'  for  Employment 
Standonls. 

Appendix 

Note:  'this  appendi.x,  which  will  not 
appear  in  the  Oode  of  Federal  Regulations, 
contains  the  revised  Form  LM-2  and  the  new 
Form  '1-1  and  the  instructions  for  these 
forms. 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  710  hours  per  response  in  the  first  year. 
539  hours  per  resportse  in  the  second  year,  and  536  hours  per  response  in  the  third  year.  This  includes  the  time  for 
reviewing  instructions,  searching  existing  data  sources,  gathering  and  maintaining  data  needed,  and  completing  and 
reviewing  the  coHecdon  of  information.  Persons  are  not  required  to  respond  to  the  collection  of  Information  unless  it 
displays  a  currently  valid  0MB  control  number.  Reporting  of  this  information  is  mandatory  and  is  required  by  the  L^xx- 
Management  Reporting  and  Disclosure  Act  of  1959.  as  amended,  for  the  purpose  of  public  disclosure.  As  this  is  public 
information,  there  are  no  assurances  of  confidentiality.  If  you  have  any  comments  regarding  this  estimate  or  any  ottier 
aspect  of  this  information  collection,  including  suggestions  for  reducing  this  burden,  please  send  ttiem  to  the  U.S. 
Department  of  Labor,  Employment  Standards  Adn^nlstration.  Office  of  Labor-Management  Standards.  Division  of 
Interpretations  and  Standards.  Room  N-5605,  200  Constitution  Avenue.  NW.  Washington.  DC  20210. 


INSTRUCTIONS  FOR  FORM  LM-2 

LABOR  ORGANIZATION  ANNUAL  REPORT 


GENERAL  INSTRUCTIONS 
I.  Who  Must  File 

Every  labor  organization  subject  to  the 
Labor-^4anagement  Reporting  and 
Disclosure  Act,  as  amended  (LMRDA),  the 
Civil  Service  Refomn  Act  (CSRA),  or  the 
Foreign  Service  Act  (FSA)  must  file  a 
financial  report.  Pom  LM-2,  LM-3,  or  LM- 
4,  each  year  with  the  Office  of  Labor- 
Management  Standards  (OLMS)  of  the 
U.S.  Department  of  Labor's  (Department) 
Employment  Standards  Administration. 
These  laws  cover  labor  organizations  that 
represent  employees  who  work  in  private 
industry,  empbyees  of  the  U.S.  Postal 
Service,  and  most  Federal  government 
employees.  Labor  organizations  that 
represent  only  state,  county,  or  municipal 
govemment  employees  are  not  covered 
by  these  laws  and,  therefore,  are  not 
required  to  file,  except  that  any 
"conference,  general-committee,  joint  or 
system  board,  or  joint  council"  that  is 
subordinate  to  a  national  or  intemational 
latrar  organization  is  a  labor  organization 
under  the  LMRDA  and  is  required  to  file  a 
financial  report  if  the  national  or 
intemational  labor  organization  is  a  labor 
organization  engaged  in  an  industry 
affecting  commerce  within  the  meaning  of 
section  30)  of  the  LMRDA.  If  you  have  a 
question  about  whether  the  labor 
organization  is  required  to  file,  contact  the 
nearest  OLMS  field  office  listed  at  the  end 


of  these  instructions. 

II.  What  Form  TO  File 

Every  labor  organization  subject  to  the 
LMRDA,  CSRA,  or  FSA  with  total  annual 
receipts  of  $250,000  or  more  must  file 
Fomn  LM-2.  The  tenn  "total  annual 
receipts"  means  all  financial  receipts  of 
the  labor  organization  during  its  fiscal 
year,  regardless  of  the  source,  including 
receipts  of  any  special  funds  as  described 
in  Section  VIII  (Funds  To  Be  Reported)  of 
these  instructions.  Receipts  of  a  trust  in 
which  the  labor  organization  is  interested 
should  not  be  included  in  the  total  annual 
receipts  of  the  labor  organization  when 
determining  which  fomn  to  file  unless  the 
trust  is  wholly  owned,  wholly  controlled, 
and  wholly  financed  by  the  labor 
organization.  ^ 

Labor  organizations  with  total  annual 
receipts  of  less  than  $250,000  may  file  the 
simplified  annual  report  Fonn  LM-3,  if  not 
in  trusteeship  as  defined  in  Section  IX 
(Latwr  Organizations  In  Tnjsteeship)  of 
these  instnjctions.  Labor  organizations 
with  total  annual  receipts  of  less  than 
$10,000  may  file  the  abbreviated  annual 
report  Forni  LM-4,  if  not  in  trusteeship. 

NOTE:  Certain  labor  organizations  are 
required  to  file  Form  990,  Return  of 
Organization  Exempt  from  Income  Tax, 
with  the  Intemal  Revenue  Sen/ice  (IRS). 
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The  IRS  has  accepted  a  copy  of  the  labor 
organization's  Form  LM-2  in  the  past  to 
provide  some  of  the  information  required 
by  Form  990.   See  the  instructions  for  the 
current  Form  990  for  details.   Filing  Form 
LM-2  with  the  IRS  does  not  satisfy  the 
labor  organization's  reporting  requirement 
with  the  U.S.  Department  of  Labor. 

III.  When  TO  File 

Form  LM-2  must  be  filed  within  90  days 
after  the  end  of  the  labor  organization's 
fiscal  year  (12-month  reporting  penod) 
The  law  does  not  authonze  the 
Department  to  grant  an  extension  of  time 
for  filing  reports    The  penalties  for 
delinquency  are  descnbed  in  Section  VI 
(Officer  Responsibilities  and  Penalties)  of 
these  instructions. 

If  the  labor  organization  went  out  of 
existence  dunng  its  fiscal  year,  a  terminal 
financial  report  must  be  filed  within  30 
days  after  the  date  it  ceased  to  exist.  See 
Section  XII  (Labor  Organizations  That 
Have  Ceased  to  Exist)  of  these 
instructions  for  information  on  filing  a 
terminal  financial  report 

IV.  How  TO  File 

Form  LM-2,  and  Fonm  T-1  Trust  Annual 
Report  as  descnbed  in  Section  X  (Trusts 
in  Which  a  Labor  Organization  is 
Interested)  of  these  instructions,  must  be 
prepared  using  software  obtained  from  the 
Department  and  must  be  submitted 
electronically  to  the  Department, 
Information  on  obtaining  the  software  is 
available  at  http  //www  olms  dol.qov    A 
Fonm  LM-2  and  T-1  filer  will  be  able  to  file 
a  report  in  paper  format  only  if  it  asserts  a 
temporary  hardship  exemption  or  applies 
for  and  is  granted  a  continuing  hardship 
exemption.  Forms  LM-3  and  LM-4  may 
be  prepared  and  submitted  electronically 
but  it  is  not  required. 

A  detailed  user  guide  is  included  with  the 
electronic  filing  software. 

HARDSHIP  EXEMPTIONS 


A  labor  organization  that  must  file  Form 
LM-2  or  T-1  may  assert  a  temporary 
hardship  exemption  or  apply  for  a 
continuing  hardship  exemption  to  prepare 
and  submit  the  report  in  paper  format.  If  a 
labor  organization  files  both  Form  LM-2 
and  Form  T-1 ,  the  exemption  must  b>e 
separately  asserted  for  each  report, 
although  in  appropriate  circumstances  the 
same  reasons  may  be  used  to  support 
both  exemptions.  If  it  is  possible  to  file 
Form  LM-2,  or  one  or  more  Fomn  T-ls 
electronically,  no  exemption  should  be 
claimed  for  those  reports,  even  though  an 
exemption  is  warranted  for  a  related 
report. 

TEMPORARY  HARDSHIP  EXEMPTION: 

If  E  labor  organization  experiences 
unanticipated  technical  difficulties  that 
prevent  the  timely  preparation  and 
submission  of  an  electronic  filing,  the 
organization  may  file  Form  LM-2  or  T-1  in 
paper  format  by  the  required  due  date.  An 
electronic  format  copy  of  the  filed  paper 
fonmat  document  shall  be  submitted  to  the 
Department  within  ten  business  days  after 
the  required  due  date.  Indicate  in  Item  3 
(Amended,  Hardship  Exempted,  or 
Terminal  Report)  that  the  labor 
organization  is  filing  under  the  hardship 
exemption  procedures.  Unanticipated 
technical  difficulties  that  may  result  in 
additional  delays  should  be  brought  to  the 
attention  of  the  nearest  OLMS  field  office 
listed  at  the  end  of  these  instructions. 

Note:  If  either  the  paper  filing  or  the 
electronic  filing  is  not  received  in  the 
timeframe  specified  above,  the  report  will 
be  considered  delinquent. 

CONTINUING  HARDSHIP  EXEMPTION: 

(a)  A  labor  organization  may  apply  in 
writing  for  a  continuing  hardship 
exemption  if  Fonn  LM-2  or  T-1  cannot  be 
filed  electronically  without  undue  burden 
or  expense.  Such  written  application  shall 
be  received  at  least  thirty  days  prior  to  the 
required  due  date  of  the  report(s).  The 
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written  application  shall  contain  the 
infomiation  set  forth  In  paragraph  (b). 

The  application  must  be  mailed  to  the 
following  address: 

U.S.  Department  of  Labor 
Employment  Standards  Administration 
Office  of  Lat>or-Management  Standards 
200  Constitution  Avenue,  NW 
Room  N-5605 
Washington.  DC  20210-0001 

Questions  regarding  the  application 
should  be  directed  to  the  OLMS  Division 
of  Interpretations  and  Standards,  which 
can  be  reached  at  the  above  address,  by 
e-mail  at  QLMS-Pub>lic(5)dol.qov.  by 
phone  at  202-693-0123,  or  by  fax  at  202- 
693-1340. 

(b)  The  request  for  the  continuing 
hardship  exemption  shall  include,  but  not 
be  limited  to,  the  following:  (1)  the 
justification  for  the  requested  time  period 
of  the  exemption;  (2)  the  burden  and 
expense  that  the  labor  organization  would 
incur  if  it  was  required  to  make  an 
electronic  submission;  and  (3)  the  reasons 
for  not  submitting  the  report(s) 
electronically.  The  applicant  must  specify 
a  time  period  not  to  exceed  one  year. 

(c)  The  continuing  hardship  exemption 
shall  not  be  deemed  granted  until  the 
Department  notifies  the  applicant  in 
writing.  If  the  Department  denies  the 
application  for  an  exemption,  the  labor 
organization  shall  file  the  report(s)  in 
electronic  format  by  the  required  due  date. 
If  the  Department  determines  that  the 
grant  of  the  exemption  is  appropriate  and 
consistent  with  the  public  interest  and  the 
protection  of  union  members  and  so 
notifies  the  applicant,  the  latx)r 
organization  shall  follow  the  procedures 
set  forth  in  paragraph  (d). 

(d)  If  the  request  is  granted,  the  labor 
organization  shall  submit  the  report(s)  in 
paper  forniat  by  the  required  due  date. 
The  filer  may  be  required  to  submit  Form 
LM-2  or  T-1  in  electronic  format  upon  the 


expiration  of  the  period  for  which  the 
exemption  is  granted.  Indicate  in  Item  3 
(Amended,  Hardship  Exempted,  or 
Terminal  Report)  that  the  labor 
organization  is  filing  under  the  hardship 
exemption  procedures. 

Note:  If  either  the  paper  filing  or  the 
electronic  filing  is  not  received  in  the 
timeframe  specified  above,  the  report  will 
be  considered  delinquent. 

SPECIAL  INSTRUCTIONS  FOR 
SUBMITTING  FORMS  LM-2  AND  T-1  IN 
PAPER  FORMAT: 

Those  labor  organizations  that  are  granted 
an  exemption  will  be  provided  with  a 
report  package  in  paper  format,  which 
must  be  completed  and  filed  at  the 
following  address: 

U.S.  Department  of  Labor 
Employment  Standards  Administration 
Office  of  Labor-Management  Standards 
200  Constitution  Avenue,  NW 
Room  N-5616  _ 

Washington,  DC  20210-0001 

Number  of  Copies 

Complete  one  of  the  two  blank  copies 
included  in  the  report  package;  do  not  use 
a  photocopy  of  the  fomn.  The  completed 
report  must  be  filed  with  OLMS.  A  copy 
should  also  be  maintained  in  the  lat>or 
organization's  records. 

Information  Entry 

Entries  on  the  report  should  be  typed  or   - 
cleariy  printed  in  black  ink.  Do  not  use  a 
pencil  or  any  other  color  ink. 

In  all  Items  and  Schedules  dealing  with 
monetary  values  report  amounts  in  dollars 
only.  Do  not  enter  cents.  Round  cents  to 
the  nearest  dollar.  Enter  a  single  "0"  in 
the  boxes  for  reporting  dollars  if  the  labor 
organization  has  nothing  to  report. 

Entering  Dollars: 
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$1 ,573,844  -  do  not  enter  cents 

Entering  Zero: 

$_, ,__0 

Entering  "Yes"  or  "No" 

For  items  requiring  a  "Yes"  or  "No" 
answer,  enter  an  "X"  in  the  appropnate 
box    Do  not  use  check  marks  or  other 
marks. 


Schedules  1  Through  20  Continuation 
Pages 

If  the  union  is  completing  the  report  in 
paper  format  and  there  is  not  enough 
space  to  report  ail  the  required  infomialion 
and  amounts  in  Schedules  1  through  20, 
use  the  prepnnted  continuation  pages 
included  in  the  report  package    More 
copies  of  these  pages  may  be  ordered 
from  any  OLMS  office.   For  Schedules  14 
through  19.  multiple  copies  of  the  Initial 
itemization  Page  and  the  Continuation 
Itemization  Page  are  included  in  the  report 
package.     More  copies  of  these  pages 
may  also  be  ordered  from  any  OLMS 
office. 

Enter  the  requested  identifying  information 
at  the  top  of  each  continuation  page 
Totals  from  any  continuation  pages  must 
be  entered  on  the  line  provided  in  the 
schedules 

Additional  Pages  for  Item  69 

Some  of  the  items  on  the  report  require 
that  further  details  be  provided  in  Item  69 
(Additional  Information).   If  there  is  not 
enough  space  in  Item  69,  enter  the 
additional  infonnation  on  a  separate  letter- 
size  (8  72  X  1 1 )  page(s),  giving  the 
number  of  the  item  to  which  the 
infonnation  applies.  At  the  top  of  each 
attached  page  clearly  enter  the  name  of 
the  latx)r  organization,  its  6-digit  file 
number  as  reported  in  Item  1  (File 
Number),  and  the  ending  date  of  the 
reporting  penod  as  reported  on  the 


second  line  of  Item  2  (Period  Covered), 
the  page  number  for  each  additional  page, 
and  the  total  number  of  additional  pages 
attached. 

V.  Public  Disclosure 

The  LMRDA  requires  that  the  Department 
make  labor  organization  financial  reports 
available  for  inspection  by  the  public. 
Reports  may  be  viewed  and  downloaded 
from  the  OLMS  Web  site  at 
http://www  union-reports.dol.gov.  Copies 
of  reports  and  union  constitutions  and 
bylaws  can  also  t>e  ordered  at  the  same 
Web  site.  Reports  may  also  be  examined 
and  copies  purchased  at  the  OLMS  Public 
Disclosure  Room  at  the  following  address: 

U.S.  Department  of  Labor 
Employment  Standards  Administration 
Office  of  Labor-Management  Standards 
200  Constitution  Avenue,  NW 
Room  N-5608 
Washington,  DC  20210-0001 

VI.  Officer  Responsibilities 
AND  Penalties 

The  president  and  treasurer  or  the 
corresponding  principal  officers  of  the 
labor  organization  required  to  sign  Form 
LM-2  are  personally  responsible  for  its 
filing  and  accuracy.  Under  the  LMRDA, 
officers  are  subject  to  chminal  penalties 
for  willful  failure  to  file  a  required  report 
and  for  false  reporting.  False  reporting 
includes  making  any  false  statement  or 
misrepresentation  of  a  material  fact  while 
knowing  it  to  be  false,  or  for  knowingly 
failing  to  disclose  a  material  fact  in  a 
required  report  or  in  the  infonnation 
required  to  be  contained  in  it  or  in  any 
infonnation  required  to  be  submitted  with 
it. 

The  reporting  labor  organization  and  the 
officers  required  to  sign  Form  LM-2  are 
also  subject  to  civil  prosecution  for 
violations  of  the  filing  requirements. 
Section  210  of  the  LMRDA  (29  U.S.C. 
440)  provides  that  "whenever  it  shall 


-4 


58478  Federal  Register/ Vol.  68,  No,  196 /Thursday,  October  9.  2003 /Rules  and  Reeulations 


Federal  Register / Vol.  68,  No.  196 /Thursday,  October  9,  2003 /Rules  and  Regulations  58477 


appear  that  any  person  has  violated  or  is 
atx)ut  to  violate  any  of  the  provisions  of 
this  title,  the  Secretary  may  bring  a  civil 
action  for  such  relief  (including  injunctions) 
as  may  be  appropriate." 

Under  the  CSRA  and  FSA  and 
implementing  regulations,  false  reporting 
and  failure  to  report  may  result  in 
administrative  enforcement  action  and 
litigation.  The  officers  responsible  for 
signing  Forni  LM-2  are  also  subject  to 
criminal  penalties  for  false  reporting  and 
perjury  under  Sections  1001  of  Title  18 
and  1746  of  Title  28  of  the  United  States 
Code. 

VI i.  Recordkeeping 

The  officers  required  to  file  Form  LM-2  are 
responsible  for  maintaining  records  that 
will  provide  in  sufficient  detail  the 
infonnation  and  data  necessary  to  verify 
the  accuracy  and  completeness  of  the 
report.  The  records  must  be  kept  for  at 
least  5  years  after  the  date  the  report  is 
filed.  Any  record  necessary  to  verify, 
explain  or  clarify  the  report  must  t>e 
retained,  including,  but  not  limited  to, 
vouchers,  woritsheets,  receipts,  applicable 
resolutions,  and  any  electronic 
documents,  including  recordkeeping 
software,  used  to  complete,  read,  and  file 
the  report. 

VIII.  Funds  To  Be  Reported 

The  latKjr  organization  must  report 
financial  information  on  Form  LM-2  for  ail 
funds  of  the  labor  organization.  Include 
any  special  purpose  funds  or  accounts, 
such  as  strike  funds,  vacation  funds,  and 
scholarship  funds  even  if  they  are  not  part 
of  the  labor  organization's  general 
treasury. 

The  labor  organization  is  required  to 
report  information  about  any  trust  in  which 
it  is  interested  on  the  Fonm  T-1 .  See 
Sections  X  (Trusts  In  Which  A  Labor 
Organization  Is  Interested). 


SPECIAL  INSTRUCTIONS 
FOR  CERTAIN 
ORGANIZATIONS 

IX.  Labor  Organizations  IN 

TRUSTEESHIP 

Any  labor  organization  that  has  placed  a 
subordinate  labor  organization  in 
trusteeship  is  responsible  for  filing  the 
sutx>rdinate's  annual  financial  report.  A 
trusteeship  is  defined  in  section  3(h)  of  the 
LMRDA  (29  U.S.C.  402)  as  "any 
receivership,  trusteeship,  or  other  method 
of  supervision  or  control  whereby  a  latwr 
organization  suspends  the  autonomy 
othenvise  available  to  a  subordinate  tx>dy 
under  its  constitution  or  bylaws." 

Annual  financial  reports  filed  for  any  lat)or 
organization  in  trusteeship  must  be  filed 
on  Form  LM-2.  The  report  must  be  signed 
by  the  president  and  treasurer  or 
corresponding  principal  officers  of  the 
latx)r  organization  that  imposed  the 
trusteeship  and  by  the  trustees  of  the 
subordinate  labor  organization.  Trustees 
must  sign  and  date  Form  LM-2  in  the 
space  below  the  officers'  signatures  and 
telephone  numbers  in  Items  70  and  71 
(Signatures). 

X.  Trusts  In  Which  A  Labor 
Organization  Is  Interested 

The  labor  organization  must  disclose 
assets,  liabilities,  receipts,  and 
disbursements  of  a  significant  tnjst  in 
which  the  labor  organization  is  interested. 

A  trust  in  which  a  labor  organization  is 
interested  is  defined  in  Section  3(1)  of  the 
LMRDA  (29  U.S.C.  402(1))  as      ■ 

...a  trust  or  other  fund  or 
organization  (1 )  which  was 
created  or  established  by  a  labor 
organization,  or  one  or  more  of  the 
trustees  or  one  or  more  members 
of  the  goveming  t)ody  of  which  is 
selected  or  appointed  by  a  labor 
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organization,  and  (2)  a  primary 
purpose  of  which  is  to  provide 
benefits  for  the  memt>ers  of  such 
labor  organization  or  their 
beneficiaries. 


$10,000  or  more  annually,  the  labor 
organization  must  file  a  Form  T-1  to  report 
all  of  the  assets,  liabilities,  receipts,  and 
disbursements  of  the  tmst  and  other 
information  about  the  trust. 


The  definition  of  a  trust  in  which  a  labor 
organization  is  interested  may  include,  but 
is  not  limited  to,  joint  funds  administered 
by  a  union  and  an  employer  pursuant  to  a 
collective  bargaining  agreement, 
educational  or  training  institutions,  banks 
or  credit  unions  created  for  the  t)enefit  of 
union  members,  and  redevelopment  or 
investment  groups  established  by  the 
union  for  the  benefit  of  its  members    The 
determination  whether  a  particular  entity  is 
a  trust  in  which  a  lat)or  organization  is 
interested  must  be  based  on  the  facts  in 
each  case.  A  trust  will  be  considered 
significant,  and  therefore  must  be  reported 
on  Fonm  T-1 ,  if  (1 )  it  had  annual  receipts 
of  S250.000  or  more  dunng  its  most  recent 
fiscal  year,  and  (2)  the  labor  organizations 
financial  contnbution  to  the  trust  or  the 
contribution  made  on  the  labor 
organization  s  t>ehalf,  or  as  a  result  of  a 
negotiated  agreement  to  which  the  labor 
organization  is  a  party,  is  $10,000  or  more 
annually. 

If  a  trust  has  annual  receipts  of  less  than 
5250,000  or  if  the  labor  organization's 
financial  contnbution  to  a  trust  that  has 
annual  receipts  of  S250,000  or  more,  or 
the  contnbution  made  on  the  labor 
organization's  behalf,  or  as  a  result  of  a 
negotiated  agreement  to  which  the  labor 
organization  is  a  party,  is  less  than 
510,000  annually,  the  latx)r  organization 
need  only  report  the  existence  of  the  trust 
and  the  amount  of  the  contribution    This 
information  should  be  reported  in  Item  69 
as  required  by  the  instructions  tor  Item  10 
and,  if  the  contribution  was  made  by  the 
latx)r  organization  itself,  in  the  appropnate 
disbursement  item  in  Statement  B 

If  the  Iatx3r  organization's  financial 
contnbution  to  a  trust,  or  the  contnbution 
made  on  the  labor  organization's  behalf, 
or  as  a  result  of  a  negotiated  agreement  to 
which  the  latx)r  organization  is  a  party,  is 


No  Fonm  T-1  should  be  filed  for  any  labor 
organization  that  already  files  a  Fonm  LM- 
2,  LM-3,  or  LM^,  nor  should  a  report  be 
filed  for  any  entity  that  is  expressly 
exempted  from  reporting  in  the  Act.  No 
separate  report  need  be  filed  for  Political 
Action  Committee  (PAC)  funds  if  publicly 
available  reports  on  the  PAC  funds  are 
filed  with  a  Federal  or  state  agency,  or  for 
a  political  organization  for  which  reports 
are  filed  with  the  Internal  Revenue  Service 
pursuant  to  26  U.S.C.  527.  No  separate 
report  is  required  for  an  employee  tjenefit 
plan  that  filed  a  complete  and  timely 
annual  report  pursuant  to  the 
requirements  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
use.  1023,  1024(a),  and  1030,  and  29 
C.F.R.  2520.103-1,  for  a  plan  year  ending 
during  the  reporting  period  of  the  union  (a 
notice  filed  with  the  Secretary  of  Labor 
pursuant  to  an  exemption  from  reporting 
and  disclosure  does  not  constitute  a 
complete  annual  financial  report). 

A  labor  organization  may  complete  only 
Items  1  through  15  and  items  26-27 
(Signatures)  of  Fonn  T-1  if  annual  audits 
prepared  according  to  standards  set  forth 
in  the  Form  T-i  instructions  are  freely 
available  on  demand  under  §  302(cK5)(B) 
of  the  Labor  Management  Relations  Act, 
1947  (LMRA),  29  U.S.C.186(c)(5)(B),  and 
a  copy  of  the  audit  is  filed  with  the  Form  T- 
1. 

Fonm  T-1 ,  or  a  qualifying  audit,  must  be 
filed  within  90  days  after  the  end  of  the 
union's  fiscal  year.  If  the  trust's  fiscal  year 
is  not  the  same  as  the  labor  organization's 
fiscal  year,  state  when  the  trust's  fiscal 
year  ends  in  Item  69  as  required  by  the 
instructions  for  Item  10.  See  Instructions 
for  Form  T-1 ,  Trust  Annual  Report. 

Questions  regarding 'these  reporting 
requirements  should  be  directed  to  the 


-6- 


58480 


Federal  Reeister/ Vol.  68.  No.  196 /Thursday.  October  9.  2003 /Rules  and  Regulations 


Federal  Register /Vol.  68,  No.  196 /Thursday,  October  9,  2003 /Rules  and  Regulations  58479 


OLMS  Division  of  Interpretations  and 
Standards,  which  can  be  reached  at  the 
above  address,  by  email  at  OLMS- 
Public@dol.gov,  by  phone  at  202-693- 
01 23  or  by  fax  at  202-693-1 340.  The 
Department  will  publish  additional 
infonmation  giving  further  practical 
guidance  on  the  reporting  requirements 
for  trusts  on  the  OLMS  Web  site  at 
http://www.olms.dol.qov. 

Examples  of  a  trust  in  which  a  labor 
organization  is  interested  may  include,  but 
are  not  limited  to,  the  following  entities: 

Example  A:  The  Building  Corporation 

-  A  labor  organization  creates  a 
corporation  which  owns  the  building  where 
the  union  has  its  ofTices.  The  building 
corporation  must  be  reported  as  a  trust  in 
which  the  latxsr  organization  is  interested. 

Example  B:  The  Redevelopment 
Corporation  -  A  labor  organization 
creates  an  entity  named  the 
Redevelopment  Corporation,  or  appoints 
one  or  more  of  the  memt)ers  of  the 
governing  board  of  the  Corporation,  which 
is  established  primarily  to  enable 
members  of  the  labor  organization  to 
obtain  low  cost  housing  constructed  with 
Federal  Housing  and  Urt}an  Development 
(HUD)  grants.  The  Redevelopment 
Corporation  must  be  reported  as  a  trust  in 
which  it  is  interested.  A  labor  organization 
that  neither  participated  in  the  creation  of 
the  Corporation,  nor  appointed  members 
of  its  governing  board,  but  loaned  money 
to  the  Corporation  to  use  as  matching 
money  for  HUD  grants  need  not  report  the 
Corporation  as  a  trust  in  which  it  is 
interested. 

Example  0:  The  Educational  Institute  - 

Five  reporting  labor  organizations  fomri  the 
Educational  Institute  to  provide 
educational  services  primarily  for  the 
benefit  of  their  members.  Similar  services 
are  also  provided  to  the  general  public. 
Each  labor  organization  contributes  funds 
to  start  the  Educational  Institute,  which  will 
then  offer  various  educational  programs 
that  will  generate  revenue.  Each  labor 


organization  that  participated  in  fomning 
the  Institute,  or  that  appoints  a  member  to 
its  governing  body,  must  report  the 
Educational  Institute  as  a  trust  in  which  it 
is  interested. 

Example  D:  The  Bank  -  A  reporting  labor 
organization  forms  a  bank  that  is 
chartered  and  licensed  under  federal  and 
state  laws,  or  selects  a  member  of  the 
fcx)ard  of  directors  of  a  bank  that  is  already 
in  existence,  for  the  purpose  of  ensuring 
that  banking  services  are  available  to 
members  at  reasonable  cost,  or  as  an 
investment  for  the  purpose  of  increasing 
funds  available  for  union  activities  for  the 
benefit  of  union  members.  Any  lat)or 
organization  that  participated  in  forming 
the  bank,  or  that  appoints  a  memt>er  to  the 
bank's  board  of  directors,  must  report  the 
t>ank  as  a  trust  in  which  it  has  an  interest. 

Example  E:  Joint  Funds  -  A  reporting 
labor  organization  that  fonns  a  "joint  fund" 
with  a  large  national  manufacturer  to  offer 
a  variety  of  training  and  jobs  skills 
programs  for  members  of  the  labor 
organization,  or  appoints  a  member  to  the  . 
governing  body  of  such  a  fund,  must 
report  the  joint  fund  as  a  tmst  in  which  the 
labor  organization  has  an  interest. 

Example  F:  Job  Targeting  Furwl-A 

reporting  labor  organization  creates  an 
entity  for  the  purpose  of  making  targeted 
disbursements  to  increase  employment 
opportunities  for  its  members.  The  fund 
must  be  reported  as  a  trust  in  which  the 
labor  organization  is  interested. 

Example  G:  302(c)(5)  through  (9)  Plans 

-  A  reporting  labor  organization  forms  a 
plan  permitted  under  Section  302(c)(5) 
through  (9)  of  the  LMRA  (29  U.S.C.  186 
(c)(5)  through  (9)),  and  files  a  complete 
annual  financial  report  as  required  under 
ERISA.  The  labor  organization  reports 
only  that  the  plan  exists  and  states  where 
the  ERISA  annual  financial  report  may  be 
viewed.  This  information  should  be 
reported  in  Item  69.  No  Fonn  T-1  need  be 
filed  even  if  the  labor  organization 
contributes  more  than  $10,000  to  the  plan. 
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XI.  Completing  Form  LM-2 

INFORMATION  ITEMS  1-21 

Answer  Items  1  through  21  as  instructed. 
Enter  an  "X"  in  the  appropnate  box  for 
those  questions  requiring  a  "Yes"  or  "No" 
answer;  do  not  leave  tx3th  boxes  blank. 
Enter  a  single  "0"  in  the  tx>xes  for  items 
requiring  a  number  or  dollar  amount  if 
there  is  nothing  to  report. 

1.  FILE  NUMBER  — Enter  the  6-digit  file 
number  that  OLMS  assigned  to  the  labor 
organization.  If  the  labor  organization 
does  not  have  the  number  on  file  and 
cannot  obtain  the  number  from  prior 
reports  filed  with  the  Department,  the 
number  can  be  obtained  from  the  OLMS 
Web  site  at  http.//www  union- 
reports  dol.qov,  or  by  contacting  the 
nearest  OLMS  field  office  listed  at  the  end 
of  these  instructions.  The  labor 
organization's  6-digit  file  number  must 
also  be  entered  in  the  File  Number  tx3xes 
at  the  top  of  each  page  of  Form  LM-2. 

2.  PERIOD  COVERED  —  Enter  the 
beginning  and  ending  dates  of  the  period 
covered  by  this  report.  The  labor 
organization's  report  should  never  cover 
more  than  a  12-month  period.  For 
example,  rf  the  latxjr  organization's  12- 
month  fiscal  year  begins  on  January  1  and 
ends  on  December  31 ,  enter  these 
dates  as  01/01/20XX  and  12/31/20XX.  It 
would  be  incorrect  to  enter  January  1  of 
one  year  through  January  1  of  the  next 
year. 

If  the  labor  organization  changed  its  fiscal 
year,  enter  in  Item  2  (Period  Covered)  the 
ending  date  for  the  period  of  less  than  12 
months,  which  is  the  labor  organization's 
new  fiscal  year  ending  date,  and  report  in 
Item  69  (Additional  Infonnation)  that  the 
labor  organization  changed  its  fiscal  year. 
For  example,  if  the  latxjr  organization's 
fiscal  year  ending  date  changes  from 
June  30  to  December  31 ,  a  report  must  be 
filed  for  the  partial  year  from  July  1  to 


December  31.  Thereafter,  the  labor 
organization's  annual  report  should  cover 
a  full  12-month  period  from  January  1  to 
December  31. 

3.  AMENDED,  HARDSHIP  EXEMPTED, 
OR  TERMINAL  REPORT  —  Do  not 

complete  this  item  unless  this  report  is  an 
amended,  hardship  exempted,  or  terminal 
report.  Enter  an  "X"  in  the  box  in  Item  3(a) 
if  the  labor  organization  is  filing  an 
amended  report  correcting  a  previously 
filed  report.  Enter  an  "X"  in  the  box  in 
Item  3(b)  if  the  labor  organization  is  filing 
under  the  hardship  exemption  procedures 
defined  in  Section  IV.  Enter  an  "X"  in  the 
box  in  Item  3(c)  if  the  labor  organization 
has  gone  out  of  business  by  disbanding, 
merging  into  another  labor  organization,  or 
being  merged  and  consolidated  with  one 
or  more  labor  organizations  to  fomri  a  new 
labor  organization,  and  this  is  the  labor 
organization's  terminal  report.  Be  sure  the 
date  the  labor  organization  ceased  to  exist 
is  entered  in  Item  2  (Period  Covered)  after 
the  word  "Through."  See  Section  XII 
(Labor  Organizations  That  Have  Ceased 
to  Exist)  of  these  instructions  for  more 
information  on  filing  a  tenninal  report. 

4.  AFFILIATION  OR  ORGANIZATION 
NAME  —  Enter  the  name  of  the  national 
or  intemational  labor  organization  that 
granted  the  labor  organization  a  charter. 
"Affiliates,"  within  the  meaning  of  these 
instructions,  are  labor  organizations 
chartered  by  the  same  parent  body, 
governed  by  the  same  constitution  and 
bylaws,  or  having  the  relationship  of 
parent  and  subordinate.  For  example,  a 
parent  body  is  an  affiliate  of  all  of  its   - 
subordinate  bodies,  and  all  sutx)rdinate 
bodies  of  the  same  parent  body  are 
affiliates  of  each  other. 

If  the  latxir  organization  has  no  such 
affiliation,  enter  the  name  of  the  labor 
organization  as  currently  identified  in  ♦he 
labor  organization's  constitution  and 
bylaws  or  other  organizational  documents. 

5.  DESIGNATION  —  Enter  the  specific 
designation  that  is  used  to  identify  the 
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labor  organization,  such  as  Local,  Lodge, 
Branch,  Joint  Board,  Joint  Council,  District 
Council,  etc. 

6.  DESIGNATION  NUMBER  —  Enter  the 
number  or  other  identifier,  if  any,  by  which 
the  labor  organization  is  known. 

7.  UNIT  NAME  — Enter  any  additional  or 
alternate  name  by  which  the  labor 
organization  is  known,  such  as  'Chicago 
Area  Local." 

8.  MAILING  ADDRESS  —  Enter  the 
current  address  where  mail  is  most  likely 
to  reach  the  labor  organization  as  quickly 
as  possible.  Be  sure  to  indicate  the  first 
and  last  name  of  the  person,  if  any,  to 
whom  such  mail  should  be  sent  and 
include  any  building  and  room  number. 

9.  PLACE  WHERE  RECORDS  ARE 
KEPT  —  If  the  records  required  to  be  kept 
by  the  labor  organization  to  verify  this 
report  are  kept  at  the  address  reported  in 
Item  8  (Mailing  Address),  or  the  address 
on  the  address  label,  answer  "Yes."  If  not, 
answer  "No"  and  provide  in  Item  69 
(Additional  Infomriation)  the  address  where 
the  labor  organization's  records  are  kept. 

10.  TRUSTS  OR  FUNDS  —  Answer 
"Yes"  to  Item  10,  If  the  labor  organization 
has  an  interest  in  a  trust  as  defined  in  29 
U.S.C.  402(1)  (see  Section  X  of  these 
Instructions).  Provide  in  Item  69 
(Additional  Infomnation)  the  full  name, 
address,  and  purpose  of  each  trust.  Also 
include  in  Item  69  the  fiscal  year  ending 
date  for  any  trust  for  which  a  Form  T-1  is 
filed  if  the  trust's  fiscal  year  is  different 
from  that  of  the  labor  organization.  If  no 
Fonn  T-1  is  required  to  be  filed  on  the 
trust  because  (1 )  the  trust  had  annual 
receipts  of  less  than  $250,000  during  the 
trust's  most  recent  fiscal  year  or  (2)  the 
lat>or  organization's  financial  contribution 
to  the  trust  or  the  contribution  made  on  the 
labor  organization's  behalf,  or  as  a  result 
of  a  negotiated  agreement  to  which  the 
labor  organization  is  a  party,  is  less  than 
$10,000,  the  labor  organization  should 
also  report  the  amount  of  the  contribution 


in  Item  69  and,  if  the  contribution  was 
made  by  the  labor  organization  itself,  in 
the  appropriate  disbursement  item  in 
Statement  B.  Additionally,  if  no  Fonn  T-1 
is  filed  because  financial  information  is 
already  available  as  a  result  of  the 
disclosure  requirements  of  another 
Federal  statute,  list  the  name  of  any 
govemment  agency,  such  as  the 
Securities  and  Exchange  Commission 
(SEC)  or  the  Employee  Benefits  Security 
Administration  (EBSA)  of  the  Department 
of  Labor,  with  which  the  trust  files  a 
publicly  available  report,  and  the  relevant 
file  number  of  the  trust,  or  othenwise 
indicate  where  the  relevant  report  may  be 
viewed.  See  Instructions  for  Form  T-1 , 
Trust  Annual  Report,  for  guidance  on 
reporting  the  assets,  liabilities,  receipts, 
disbursements,  and  other  infonnation 
about  these  entities. 

11.  POLITICAL  ACTION  COMMITTEE 
FUNDS  —  If  the  latx)r  organization 
answered  "Yes"  to  Item  1 1 ,  provide  in 
Item  69  (Additional  Infonnation)  the  full 
name  of  each  separate  political  action 
committee  (PAC)  and  list  the  name  of  any 
govemment  agency,  such  as  the  Federal 
Election  Commission  or  a  state  agency, 
with  which  the  PAC  has  filed  a  publicly 
available  report,  and  the  relevant  file 
number  of  the  PAC.  (PAC  funds  kept 
separate  from  the  labor  organization's 
treasury  need  not  be  included  in  the  labor 
organization's  Form  LM-2  if  publicly 
available  reports  on  the  PAC  funds  are 
filed  with  a  Federal  or  state  agency.) 

12.  AUDIT  OR  REVIEW  OF  BOOKS 
AND  RECORDS  —  If  the  labor 
organization  answered  "Yes"  to  Item  12, 
indicate  in  Item  69  (Additional  Infonnation) 
whether  the  audit  or  review  was 
performed  by  an  outside  accountant  or  a 
parent  body  auditor/representative.  If  an 
outside  accountant  performed  the  audit  or 
review,  provide  the  name  of  the 
accountant  or  accounting  firm.  Report  any 
audit  or  review  by  an  outside  accountant 
or  a  parent  body  auditor/representative  in 
which  the  labor  organization's  books  and 
records  were  examined  to  verify  their 
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accuracy  and  validity.  The  term  "audit  or 
review"  does  not  include  providing 
assistance  in  developing  a  bookkeeping 
system,  providing  routine  bookkeeping 
services,  or  merely  compiling  information 
from  the  latx)r  organization's  books  and 
records  to  prepare  Form  LM-2  or  other 
financial  reports.  Also,  do  not  answer 
"Yes"  to  item  12  if  an  audit  committee  or 
trustees  of  the  labor  organization 
performed  the  audit  or  review. 

13.  LOSSES  OR  SHORTAGES — 

Answer  "Yes"  to  Item  13  if  the  labor 
organization  experienced  a  loss,  shortage, 
or  other  discrepancy  in  its  finances  dunng 
the  period  covered.  Describe  the  loss  or 
shortage  in  detail  in  Item  69  (Additional 
Information),  including  such  information  as 
the  amount  of  the  loss  or  shortage  of 
funds  or  a  descnption  of  the  property  that 
was  lost,  how  it  was  lost,  and  to  what 
extent,  if  any,  there  has  been  an 
agreement  to  make  restitution  or  any 
recovery  by  means  of  repayment,  fidelity 
bond,  insurance,  or  other  means 

14.  FIDELITY  BOND  — Enter  the 

maximum  amount  recoverable  for  a  loss 
caused  by  any  officer,  employee,  or  agent 
of  the  labor  organization  who  handled  the 
latxjr  organization's  funds.  Enter  "0"  if  the 
labor  organization  was  not  covered  by  a 
fidelity  bond  during  the  reporting  period. 

NOTE:  If  a  labor  organization  has 
property  and  annual  financial  receipts  that 
totaled  $5,000  or  more,  each  of  the  labor 
organization's  officers,  employees,  and 
agents  who  handles  funds  or  other 
property  of  the  labor  organization  must  be 
bonded.   The  amount  of  the  bond  must  be 
at  least  10%  of  the  value  of  the  funds 
handled  by  the  individual  during  the  last 
reporting  penod,  up  to  a  maximum  bond  of 
$500,000.   The  bond  must  be  obtained 
from  a  surety  company  approved  by  the 
Secretary  of  the  Treasury.   If  you  have 
any  questions  or  need  more  information 
about  bonding  requirements,  contact  the 
nearest  OLMS  field  office  listed  at  the  end 
of  these  instructions. 


15.  ACQUISITION  OR  DISPOSITION  OF 
ASSETS  —  If  the  labor  organization 
answered  "Yes"  to  Item  15,  describe  in 
Item  69  (Additional  Information)  the 
manner  in  which  the  labor  organization 
acquired  or  disposed  of  the  asset(s),  such 
as  donating  office  furniture  or  equipment 
to  charitable  organizations,  trading  in 
assets,  writing  off  a  receivable,  or  giving 
away  other  tangible  or  intangible  property 
of  the  labor  organization.  Include  the  type 
of  asset,  its  value,  and  the  identity  of  the 
recipient  or  donor,  if  any.  Also  report  in 
Item  69  the  cost  or  other  basis  at  which 
any  acquired  assets  were  entered  on  the 
labor  organization's  txx)ks  or  the  cost  or 
other  basis  at  which  any  assets  disposed 
of  were  canried  on  the  labor  organization's 
txjoks.  For  example,  assets  may  be 
entered  on  the  latxjr  organization's  books 
at  cost  and  carried  at  that  value;  carried  at 
cost  less  accumulated  depreciation;  or 
carried  at  scrap  value  or  other  nominal 
value  because  the  assets  were  fully 
depreciated  or  were  expensed  when 
purchased  (that  is,  the  cost  was  charged 
to  current  expenses  rather  than  entered 
on  the  books  and  periodically 
depreciated). 

For  assets  that  were  traded  in,  enter  in 
Item  69  the  cost,  book  value,  and  trade-in 
allowance. 

16.  PLEDGED  OR  ENCUMBERED 
ASSETS  —  If  the  labor  organization 
answered  "Yes"  to  Item  16,  identify  in  Item 
69  (Additional  Information)  all  of  the  labor 
organization's  assets  pledged  or 
encumbered  in  any  way  (such  as  those 
pledged  as  collateral  for  a  loan)  at  the  end 
of  the  reporting  period.  Also  report  in  Item 
69  their  fair  martlet  value,  and  provide 
details  of  transactions  related  to  the 
encumbrance. 

17.  CONTINGENT  LIABILITIES  —  If  the 

labor  organization  answered  "Yes"  to 
Item  17,  describe  in  Item  69  (Additional 
Information)  the  transactions  or  events 
resulting  in  the  contingent  liabilities  and 
include  the  identity  of  the  claimant  or 
creditor.  Contingent  liabilities  are  potential 
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obligations  that  may  or  may  not  develop 
into  actual  liabilities  in  the  future. 
Examples  of  a  contingent  liability  are  a 
loan  co-signed  by  the  lat)or  organization, 
or  a  pending  lawsuit  that  could  result  in 
the  labor  organization  being  ordered  to 
pay  damages  or  make  other  payments. 

A  pending  administrative  or  judicial  action 
is  considered  a  contingent  liability  that 
must  be  reported  in  Item  17  if,  in  the 
opinion  of  legal  counsel,  it  is  reasonably 
possible  that  the  labor  organization  will  be 
required  to  make  some  payment.  Such 
administrative  or  judicial  actions  must  be 
reported  as  contingent  liabilities 
regardless  of  whether  or  not  the  possible 
losses  would  have  a  materially  adverse 
effect  on  the  labor  organization's  financial 
condition.  List  in  Item  69  each 
administrative  or  judicial  action,  including 
the  case  number,  court,  and  caption. 

18.  CHANGES  IN  CONSTITUTION  AND 
BYLAWS  OR  PRACTICES  AND 
PROCEDURES  —  If  the  labor 
organization  answered  "Yes"  to  Item  18 
because  the  labor  organization's 
constitution  and  bylaws  were  changed 
during  tiie  reporting  period  (other  than 
rates  of  dues  and  fees),  a  dated  copy  of 
the  new  constitution  and  bylaws  must  be 
submitted  to  OLMS  with  the  labor 
organization's  Fomi  LM-2.  If  the  Form 
LM-2  is  submitted  electronically,  the  new 
constitution  and  bylaws  must  be  submitted 
as  an  electi-onic  attachment  to  tiie  form. 

If  the  labor  organization  is  govemed  by  a 
uniform  or  model  constitution  and  bylaws 
prescribed  by  the  labor  organization's 
parent  national  or  intemational  body,  the 
labor  organization's  parent  body  may  file 
the  constitution  and  bylaws  on  the  labor 
organization's  behalf.  If  tiie  parent  body 
files  a  constitution  and  bylaws  on  the  labor 
organization's  behalf,  answer  "Yes"  to 
Item  18  and  state  tiiat  fact  in  Item  69 
(Additional  Infonmation).  If  the  labor 
organization  has  any  supplemental 
goveming  documents  or  has  modified  a 
model  constitution  and  bylaws,  the  labor 
organization  must  file  these  documents. 


I*  tiie  labor  organization  answered  "Yes" 
to  Item  18  because  the  latwr  organization 
changed  any  of  the  practices/procedures 
listed  below  during  the  reporting  period 
and  the  practices/procedures  are  not 
described  in  the  labor  organization's 
constitution  or  bylaws,  tiie  'atxjr 
organization  must  file  an  amended  Fomn 
LM-1  (Labor  Organization  Infonnation 
Report)  to  update  information  on  file  with 
the  Department: 


qualifications  for  or  restiictions  on 

membership; 

levying  assessments; 

participating  in  insurance  or  other 

benefit  plans; ' 

authorizing  disbursement  of  labor 

organization  funds; 

auditing  financial  transactions  of  the 

labor  organization; 

calling  regular  and  special  meetings; 

authorizing  bargaining  demands; 

ratifying  contract  tenns; 

authorizing  strikes; 

disciplining  or  removing  officers  or 

agents  for  breaches  of  tiieir  ti\jst; 

imposing  fines  and  suspending  or 

expelling  members  including  the 

grounds  for  such  action  and  any 

provision  made  for  notice,  hearing, 

judgment  on  the  evidence,  and  appeal 

procedures; 

selecting  officers  and  stewards  and  any 

representatives  to  other  bodies 

composed  of  labor  organizations' 

representatives; 

invoking  procedures  by  which  a  memt)er 

may  protest  a  defect  in  the  election  of 

officers  (including  not  only  all 

procedures  for  initiating  an  election 

protest  but  also  all  procedures  for 

subsequentiy  appealing  an  adverse 

decision,  e.g.,  procedures  for  appeals  to 

superior  or  parent  bodies,  if  any);  and 

issuing  work  pennits. 


infomiation  on  obtaining  Fomi  LM-1  may 
be  obtained  from  the  OLMS  Web  site  at 
http://www.olms.dol.qov  or  from  any 
OLMS  field  office  listed  at  the  end  of  these 
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instnjctions. 

NOTE:  Federal  employee  labor 
organizations  subject  solely  to  the  Civil 
Sen/ice  Reform  Act  or  Foreign  Service  Act 
are  not  required  to  submit  an  amended 
Form  LM- 1  to  describe  revised  or  changed 
practices/procedures. 

19.  NEXT  REGULAR  ELECTION — 

Enter  the  month  and  year  of  the  labor 
organization's  next  regular  election  of 
general  officers  (president,  vice  president, 
treasurer,  secretary,  etc.).   Do  not  report 
the  date  of  any  intenm  election  to  fill 
vacancies. 

20.  NUMBER  OF  MEMBERS  — Enter 

the  total  reported  on  Line  8,  Column  (B)  of 
Schedule  13  (Memtjership  Status) 

21.  DUES  AND  FEES  —  Enter  the  dues 

and  fees  established  by  the  labor 
organization    If  more  than  one  rate 
applies,  enter  the  minimum  and  maximum 
rates.  Enter  "None"  where  appropriate. 

Line  (a):  Enter  the  regular  dues,  fees  or 
other  penodic  payments  that  a  member 
must  pay  to  be  in  good  standing  in  the 
labor  organization,  including  the  calendar 
basis  for  the  payment  (per  month,  per 
year,  etc.).  Include  only  the  dues  or  fees 
of  regular  members  and  not  dues  or  fees 
of  members  with  special  rates,  such  as 
apprentices,  retirees,  or  unemployed 
members. 

Line  (b)  If  individuals  covered  by  your 
organization's  collective  bargaining 
agreement(s)  pay  "working"  dues  in 
addition  to  their  regular  dues,  enter  the 
amount  or  percent  of  "working"  dues, 
including  the  basis  for  the  payment  (per 
hour  ner  month   etc  ) 


hour,  per  month,  etc. 


Line  (c):  Enter  the  initiation  fees  required 
from  new  members. 

Line  (d):  Enter  the  fees  other  than  dues 
required  from  transferred  members    Such 
fees  are  those  charged  to  persons 
applying  for  a  transfer  of  membership  to 


the  labor  organization  from  another  labor 
organization  with  the  same  affiliation.  Do 
not  report  fees  charged  to  members 
transferring  from  one  class  of  membership 
to  another  within  the  latxjr  organization. 

Line  (e):  If  the  labor  organization  issues 
work  permits,  enter  the  fees  required  and 
enter  the  calendar  basis  for  the  payment 
(per  month,  per  year,  etc.).  Work  pennit 
fees  are  fees  charged  to  nonmembers  of 
the  labor  organization  who  work  within  its 
jurisdiction.  Do  not  report  as  wori<  pemnit 
fees  those  fees  charged  to  nonmember 
applicants  for  membership  pending 
acceptance  of  their  membership 
application,  or  fees  charged  to  persons 
applying  for  transfer  of  membership  to  the 
labor  organization  pending  acceptance  of 
their  application  for  transfer, 

FINANCIAL  DETAILS 

REPORT  ONLY  DOLLAR  AMOUNTS 

Report  all  amounts  in  dollars  only.  Round 
cents  to  the  nearest  dollar.  Amounts 
ending  In  $.01  through  $.49  should  be 
rounded  down.  Amounts  ending  in  $.50 
through  $.99  should  be  rounded  up. 

REPORTING  CLASSIFICATIONS 

Complete  all  items  and  lines  on  the  fonm 
as  given.  Do  not  use  different  accounting 
classifications  or  change  the  wording  of 
any  item  or  line. 

BEGINNING  AND  ENDING  AMOUNTS 

Entnes  in  Schedules  2  and  9  and  in 
Statement  A  must  report  amounts  for  both 
the  start  and  the  end  of  the  reporting 
period.  The  amounts  entered  for  the  start 
of  the  reporting  period  on  the  latx)r 
organization's  report  should  be  identical  to 
the  amounts  entered  for  the  end  of  the 
reporting  period  on  last  year's  report.  If 
the  amounts  are  not  the  same,  fully 
explain  the  difference  in  Item  69 
(Additional  Information). 

COMPLETE  SCHEDULES  FIRST 
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Complete  Schedules  1  through  20  and 
transfer  the  totals  as  indicated  before 
completing  Statements  A  and  B.  Be  sure 
to  complete  all  applicable  lines  in 
Schedules  1  through  20. 

COMPLETE  ALL  ITEMS  22  THROUGH 
68 

Complete  all  items  in  Statement  A  and 
Statement  B.  Enter  "0"  where 
appropriate.        ^ 

SCHEDULES  1  THROUGH  12 

SCHEDULE  1  -  ACCOUNTS 
RECEIVABLE  AGING  SCHEDULE  - 

The  labor  organization  must  report  1 )  all 
accounts  with  an  entity  or  individual  that 
aggregate  to  a  value  of  $5,000  or  more 
and  that  are  more  than  90  days  past  due 
at  the  end  of  the  reporting  period  or  were 
liquidated,  reduced  or  written  off  during 
the  reporting  period;  and  2)  the  total 
aggregated  value  of  all  other  accounts. 

Column  (A):  Enter  on  Lines  1  through  24 
the  name  of  any  entity  or  individual  with 
which  the  labor  organization  has  an 
account  receivable  of  $5,000  or  more  that 
is  90  days  or  more  past  due  at  the  end  of 
the  reporting  period  or  that  was  liquidated, 
reduced  or  written  off  during  the  reporting 
period  without  the  receipt  of  cash 
sufficient  to  cover  the  total  value  of  the 
account  receivable. 

Column  (B):  Enter  on  Lines  1  through  24 
the  total  amount  of  money  owed  to  the 
labor  organization  by  the  entity  or 
individual  at  the  end  of  the  reporting 
period.  Enter  on  Line  25  the  total  from 
any  continuation  pages.  Add  Lines  1 
through  25  and  enter  the  total  on  Line  26. 
Enter  on  Line  27  the  total  amount  of 
money  owed  to  the  labor  organization  in 
all  other  accounts  receivable  not  required 
to  be  reported  above.  Add  Lines  26  and 
27  and  enter  the  total  on  Line  28.  The 
total  from  Line  28,  Column  (B)  will  be 
forwarded  to  Item  23,  Column  (B)  of 
Statement  A. 


Column  (C):  Enter  on  Lines  1  through  24 
the  total  amount  of  money  owed  to  the 
labor  organization  by  the  entity  or 
individual  at  the  end  of  the  reporting 
period  that  is  90  to  180  days  past  due. 
Enter  on  Line  25  the  total  from  any 
continuation  pages.  Add  Lines  1  through 
25  and  enter  the  total  on  Line  26.  Enter 
on  Line  27  the  total  amount  of  money 
owed  to  the  labor  organization  in  all  other 
accounts  receivable  (those  of  less  than 
$5,000)  that  are  90  to  180  days  past  due. 
Add  Lines  26  and  27  and  enter  the  total 
on  Line  28. 

Column  (D):  Enter  on  Lines  1  through  24 
the  total  amount  of  money  owed  to  the 
labor  organization  by  the  entity  or 
individual  at  the  end  of  the  reporting 
period  that  is  more  than  180  days  past 
due.  Enter  on  Line  25  the  total  from  any 
continuation  pages.  Add  Lines  1  through 
25  and  enter  the  total  on  Line  26.  Enter 
on  Line  27  the  total  amount  of  money 
owed  to  the  labor  organization  in  all  other 
accounts  receivable  (those  of  less  than 
$5,000)  that  are  more  than  180  days  past 
due.  Add  Lines  26  and  27  and  enter  the 
total  on  Line  28.        ^_  -  . 

Column  (E):  Enter  on  Lines  1  through  24 
the  total  amount  of  money  owed  to  the 
labor  organization  by  the  entity  or 
individual  that  was  liquidated,  reduced  or 
written  off  during  the  reporting  period  by 
the  reporting  labor  organization  without 
the  receipt  of  cash  sufficient  to  cover  the 
total  value  of  the  account  receivable. 
Enter  on  Line  25  the  total  from  any 
continuation  pages.  Add  Lines  1  through 
25  and  enter  the  total  on  Line  26.  Enter 
on  Line  27  the  total  amount  of  money 
owed  to  the  labor  organization  in  all  other 
accounts  receivable  (those  of  less  than 
$5,000)  that  was  liquidated,  reduced  or 
written  off  during  the  reporting  period  by 
the  reporting  labor  organization  without 
the  receipt  of  cash  sufficient  to  cover  the 
total  value  of  the  account  receivable.  Add 
Lines  26  and  27  and  enter  the  total  on 
Line  28. 
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Provide  in  Item  69  (Additional  infonnation) 
all  details  and  circumstances  in 
connection  with  the  liquidation,  reduction 
or  wnting  off  of  any  account  receivable,  in 
accordance  with  the  instructions  for  Item 
15  (Acquisition  or  Disposition  of  Assets) 

SCHEDULE  2  -  LOANS  RECEIVABLE 

—  Report  details  of  all  direct  and  indirect 
loans  (whether  or  not  evidenced  by 
promissory  notes  or  secured  by 
mortgages)  owed  to  the  labor  organization 
at  any  time  during  the  reporting  penod  by 
individuals,  business  enterprises,  benefit 
plans,  and  other  entities  including  labor 
organizations    An  example  of  an  indirect 
loan  is  a  disbursement  by  the  labor 
organization  to  an  educational  institution 
for  the  tuition  expense  of  an  officer, 
employee,  or  member  that  must  be  repaid 
to  the  labor  organization  by  that  individual 
Be  sure  to  report  all  loans  that  were  made 
and  repaid  in  full  dunng  the  reporting 
period.  Do  not  include  investments  in 
corporate  bonds  or  mortgages  purchased 
on  a  block  basis  through  a  bank  or  similar 
institution,  which  must  be  reported  in 
Schedule  5  (Investments  Other  Than  U.S 
Treasury  Securities). 

NOTE:  Advances,  including  salary 
advances,  are  considered  loans  and  must 
be  reported  in  Schedule  2  (Loans 
Receivable)    However,  advances  to 
officers  and  employees  of  the  labor 
organization  for  travel  expenses 
necessary  for  conducting  official  business 
are  not  considered  loans  if  the  following 
conditions  are  met: 

•  The  amount  of  an  advance  for  a  specific 
tap  does  not  exceed  the  amount  of 
expenses  reasonably  expected  to  be 
incurred  for  official  travel  in  the  near 
future,  and  the  amount  of  the  advance  is 
fully  repaid  or  fully  accounted  for  by 
vouchers  or  paid  receipts  within  30  days 
after  the  completion  or  cancellation  of 
the  travel. 

•  The  amount  of  a  standing  advance  to  an 
officer  or  employee  who  must  frequently 
travel  on  official  business  does  not 


unreasonably  exceed  the  average 
monthly  travel  expenses  for  which  the 
individual  is  separately  reimbursed  after 
submission  of  vouchers  or  paid  receipts, 
and  the  individual  does  not  exceed  60 
days  without  engaging  in  official  travel. 

See  the  instructions  for  Schedules  7 
(Other  Assets),  1 1  (All  Officers  and 
Disbursements  to  Officers)  and  12 
(Disbursements  to  Employees)  for 
reporting  travel  advances  that  meet  these 
cntena. 

Column  (A):  Enter  the  following 
information  on  Lines  1  through  3  (and  on 
continuation  pages  if  necessary): 

•  The  name  of  each  officer,  employee,  or 
member  whose  total  loan  indebtedness 
to  the  labor  organization  at  any  time 
during  the  reporting  period  exceeded 
S250,  and  the  name  of  each  business 
enterprise  which  had  any  loan 
indebtedness,  regardless  of  amount,  at 
any  time  dunng  the  reporting  period; 

•  The  purpose  of  each  loan; 

•  The  security  given  for  each  loan;  and 

•  The  terms  of  repayment  for  each  loan. 

For  each  officer  or  employee  listed, 
indicate  after  each  name  either  "O" 
(officer)  or  "E"  (employee). 

Column  (B):  Enter  on  Lines  1  through  3 
the  loan  amounts  outstanding  at  the  start 
of  the  reporting  period  from  each  listed 
individual  and  business  enterprise.  Enter 
on  Line  4  the  total  from  any  continuation 
pages    Enter  on  Line  5  the  total  of  loans 
made  to  officers,  employees,  or  members 
whose  total  individual  loan  indebtedness 
to  the  labor  organization  at  any  time 
dunng  the  reporting  period  did  not  exceed 
S250,  and  all  loans,  regardless  of  amount, 
made  to  other  individuals  and  entities. 
Add  Lines  1  through  5  and  enter  the  total 
on  Line  6  and  in  Item  24  (Loans 
Receivable),  Column  (A)  of  Statement  A. 
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Column  (C):  Enter  on  Lines  1  through  3 
the  amount  of  loans  made  during  the 
reporting  period  to  each  listed  individual 
and  business  enterprise.  Enter  on  Line  4 
the  total  from  any  continuation  pages. 
Enter  on  Line  5  the  total  of  all  other  loans 
made  during  the  reporting  period.  Add 
Lines  1  through  5  and  enter  the  total  on 
Line  6  and  in  Item  61  (Loans  Made)  of 
Statement  B. 

Columns  (D)(1)  and  (D)(2):  Enter  on 
Lines  1  through  3  the  amount  of  loan 
repayments  during  the  reporting  period 
from  each  listed  individual  and  business 
enterprise.  Report  in  these  columns  only 
the  portion  of  the  payments  applied 
toward  principal;  interest  received  must  be 
reported  in  Item  40  (Interest).  Use 
Column  (D)(1)  to  report  repayments 
received  in  cash.  Use  Column  (D)(2)  to 
report  repayments  made  in  a  manner 
other  than  cash,  such  as  repayments 
made  by  officers  or  employees  by  means 
of  deductions  from  their  salaries.  Enter  on 
Line  4  the  totals  from  any  additional 
pages.  Enter  on  Line  5  the  amount  of 
loan  repayments  from  all  other  loans.  Add 
Lines  1  through  5,  Columns  (D)(1)  and 
(D)(2),  and  enter  the  totals  on  Line  6. 
Enter  the  total  from  Line  6,  Column  (D)(1 ) 
in  Item  45  (Repayments  of  Loans  Made) 
of  Statement  B.  Explain  in  Item  69 
(Additional  Infomnation)  any  non-cash 
amounts  reported  in  Column  (DK2). 

Column  (E):  Enter  on  Lines  1  through  3 
the  loan  amounts  outstanding  at  the  end 
of  the  reporting  period  for  each  listed 
individual  and  business  enterprise.  Enter 
on  Line  4  the  total  from  any  continuation 
pages.  Enter  on  Line  5  the  total  amount 
outstanding  at  the  end  of  the  reporting 
period  for  all  other  loans.  Add  Lines  1 
through  5  and  enter  the  total  on  Line  6 
and  in  Item  24  (Loans  Receivable), 
Column  (B)  of  Statement  A.  if  any  loans 
receivable  were  liquidated,  reduced  or 
written  off  during  the  reporting  period,  the 
reason  and  the  amount  must  be  reported 
in  Item  69  (Additional  Information). 

NOTE:  Section  503(a)  of  the  LMRDA  (29 


U.S.C.  503)  prohibits  lat)or organizations 
from  making  direct  or  indirect  loans  to  any 
officer  or  employee  of  the  labor 
organization  which  results  in  a  total 
indebtedness  on  the  part  of  such  officer  or 
employee  to  the  labor  organization  in 
excess  of  $2,000  at  any  time. 

SCHEDULE  3  -  SALE  OF 
INVESTMENTS  AND  FIXED  ASSETS  — 

Report  details  of  the  sale  or  redemption  by 
the  labor  organization  of  U.S.  Treasury 
securities,  marketable  securities,  other 
investments,  and  fixed  assets,  including 
those  fixed  assets  that  were  expensed 
(that  is,  the  cost  of  the  asset  was  charged 
to  cun-ent  expenses,  rather  than  entered 
on  the  bool<s  and  periodically 
depreciated),  during  the  reporting  period. 
Include  receipts  from  sales  of  mortgages 
that  were  purchased  on  a  blocl<  basis 
through  a  bank  or  similar  institution.  Do 
not  include  the  receipts  from  repayments 
by  individual  mortgagors,  which  must  be 
reported  in  Schedule  2  (Loans 
Receivable)  as  loan  repayments. 

Column  (A):  Enter  on  Lines  1  through  1 1 
(and  on  additional  pages,  if  necessary)  a 
general  description  of  the  type  of 
investment  or  fixed  asset  sold,  such  as 
U.S.  Treasury  securities,  stocks,  bonds, 
land,  automobiles,  etc.  If  land  or  buildings 
were  sold,  enter  the  location  of  the 
property,  including  the  street  address,  if 
appropriate. 

Column  (B):  Enter  the  total  cost  of  each 
type  of  investment  (including  any 
transaction  costs)  or  fixed  asset  described 
in  Column  (A). 

Column  (C):  Enter  the  value  at  which  the 
investments  or  fixed  assets  were  shown 
on  the  labor  organization's  books. 

Column  (D):  Enter  the  gross  sales  (or 
contract)  price  of  the  investments  or  fixed 
assets. 

Column  (E):  Enter  the  net  amount 
received  from  the  sale  of  the  investments 
or  fixed  assets.  If  the  amount  received 
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during  the  reporting  period  is  less  than  the 
amount  due  (gross  sales  pnce  less  any 
deductions  for  selling  expenses  and 
repaynnents  of  secured  loans  or 
mortgages),  the  additional  amount  due  to 
the  labor  organization  must  be  reported  in 
Schedule  7  (Other  Assets)  with  a 
description  sufficient  to  identify  the  type  of 
asset.  However,  if  a  mortgage  or  note  is 
taken  back,  it  must  be  reported  as  a  new 
loan  in  Schedule  2  (Loans  Receivable) 

Enter  on  Line  12,  Columns  (B)  through  (E) 
the  totals  from  any  continuation  pages. 
Add  Lines  1  through  12,  Columns  (B) 
through  (E),  and  enter  the  totals  on  Line 
13. 

Enter  on  Line  14  the  total  amount  from  the 
sale  or  redemption  of  US  Treasury 
secunties,  mari<etable  secunties,  or  other 
investments  that  was  promptly  reinvested 
(i.e.,  "rolled  over")  in  U.S.  Treasury 
secunties,  marketable  secunties,  or  other 
investments  dunng  the  reporting  penod. 
Calculate  the  total  amount  reinvested  by 
adding,  for  each  investment,  the  lower  of 
each  investment's  onginal  cost  or  the 
amount  received  from  the  sale  or 
redemption  that  was  actually  reinvested. 
If  only  a  portion  of  the  amount  received 
was  reinvested,  only  the  reinvested 
portion  may  be  included  on  Line  14 
Interest  and  dividends  received  dunng  the 
reporting  penod  must  t>e  reported  in  Items 
40  (Interest)  and  41  (Dividends). 

Subtract  Line  14  from  Line  13,  Column 
(E),  and  enter  the  difference  on  Line  15 
and  in  Item  43  (Sale  of  Investments  and 
Fixed  Assets)  of  Statement  B 

SCHEDULE  4  -  PURCHASE  OF 
INVESTMENTS  AND  FIXED  ASSETS  — 

Report  details  of  the  purchase  by  the  latx)r 
organization  of  U.S.  Treasury  securities, 
mari^etable  securities,  other  investments, 
and  fixed  assets,  including  those  fixed 
assets  that  were  expensed  (that  is.  the 
cost  of  the  asset  was  charged  to  current 
expenses,  rather  than  entered  on  the 
books  and  penodically  depreciated), 
dunng  the  reporting  penod.  Include 


disbursements  for  mortgages  that  were 
purchased  on  a  block  basis  through  a 
bank  or  similar  institution. 

Column  (A):  Enter  on  Lines  1  through  1 1 
(and  on  additional  pages,  if  necessary)  a 
general  description  of  the  type  of 
investment  or  fixed  asset  purchased,  such 
as  U.S.  Treasury  securities,  stocks, 
bonds,  land,  automobiles,  etc.  if  land  or 
buildings  were  purchased,  enter  the 
location  of  the  property,  including  the 
street  address,  if  appropriate. 

Column  (B):  Enter  the  total  cost  of  each 
type  of  investment  (including  any 
transaction  costs)  or  fixed  asset  described 
in  Column  (A). 

Column  (C):  Enter  the  value  at  which  the 
investments  or  fixed  assets  were  entered 
on  the  labor  organization's  books.  If 
assets  were  traded  in  on  assets 
purchased,  answer  Item  15  (Acquisition  or 
Disposition  of  Assets)  "Yes,"  and  provide 
in  Item  69  the  cost,  book  value,  and  trade- 
in  allowance  in  accordance  with  the 
instructions  for  Item  15. 

Column  (D):  Enter  the  total  amount 
disbursed  for  each  type  of  investment  or 
fixed  asset  purchased  during  the  reporting 
penod.  Do  not  include  any  unpaid 
balance  that  must  be  reported  in  Schedule 
9  (Loans  Payable)  or  Item  32  (Mortgages 
Payable)  of  Statement  A. 

Enter  on  Line  12,  Columns  (B)  through 
(D),  the  totals  from  any  continuation 
pages    Add  Lines  1  through  12,  Columns 
(B)  through  (D),  and  enter  the  totals  on 
Line  13. 

Enter  on  Line  14  the  total  amount  from  the 
sale  or  redemption  of  U.S.  Treasury 
securities,  mari<etable  securities,  or  other 
investments  that  was  promptly  reinvested 
(i.e..  "rolled  over")  in  U.S.  Treasury 
securities,  mart<etable  secunties,  or  other 
investments  during  the  reporting  period. 
Calculate  the  total  amount  reinvested  by 
adding,  for  each  investment,  the  lower  of 
each  investment's  original  cost  or  the 
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amount  received  from  the  sale  or 
redemption  that  was  actually  reinvested. 
If  only  a  portion  of  the  amount  received 
was  reinvested,  only  the  reinvested 
portion  may  be  included  on  Line  14. 
Interest  and  dividends  received  during  the 
reporting  period  must  be  reported  in  Items 
40  (Interest)  and  41  (Dividends).  The  total 
on  Line  14  must  agree  with  the  amount 
reported  on  Line  14  of  Schedule  3  (Sale  of 
Investments  and  Fixed  Assets). 

Subtract  Line  14  from  Line  13,  Column 
(D),  and  enter  the  difference  on  Line  15 
and  in  Item  60  (Purchase  of  Investments 
and  Fixed  Assets)  of  Statement  B. 

SCHEDULE  5  -  INVESTMENTS  OTHER 
THAN  U.S.  TREASURY  SECURITIES  — 

Report  details  of  all  the  labor 
organization's  investments  at  the  end  of 
the  reporting  period,  other  than  U.S. 
Treasury  securities.  Include  mortgages 
purchased  on  a  block  basis  and  any 
investments  in  a  trust  as  defined  in 
Section  X  (Trusts  in  Which  a  Labor 
Organization  is  Interested)  of  these 
instructions.  Do  not  include  savings 
accounts,  certificates  of  deposit,  or  money 
market  accounts,  which  must  be  reported 
in  Item  22  (Cash)  of  Statement  A. 

Line  1:  Enter  in  Column  (B)  the  total  cost 
of  all  the  labor  organization's  marketable 
securities  including  transaction  costs  such 
as  brokerage  commissions.  Marketable 
securities  are  those  for  which  cun-ent 
market  values  can'be  obtained  from 
published  reports  of  transactions  in  listed 
securities  or  in  securities  traded  "over  the 
counter,"  such  as  corporate  stocks  and 
bonds,  stock  and  bond  mutual  funds,  state 
and  municipal  bonds,  and  foreign 
govemment  securities. 

Line  2:  Enter  in  Column  (B)  the  total  book 
value  of  all  the  labor  organization's 
marketable  securities.  Book  value  is  the 
lower  of  cost  or  market  value. 

Line  3:  List  in  Column  (A)  each 
mari<etable  security  that  has  a  book  value 
over  $5,000  and  exceeds  5%  of  the  total 


book  value  entered  on  Line  2  and  enter  its 
book  value  in  Column  (B). 

Line  4:  Enter  the  total  cost,  including  any 
transaction  costs,  of  all  the  labor 
organization's  other  investments  (that  is, 
those  that  are  not  U.S.  Treasury  securities 
or  mari^etable  securities).  Include 
mortgages  purchased  on  a  block  basis. 

Line  5:  Enter  the  total  book  value  of  such 
other  investments.  Book  value,  is  the 
lower  of  cost  or  martlet  value. 

Line  6:  List  in  Column  (A)  each  other 
investment  that  has  a  book  value  over 
$5,000  and  exceeds  5%  of  the  total  book 
value  entered  on  Line  5  and  enter  its  book 
value  in  Column  (B). 

NOTE:  All  trusts  in  which  the  labor 
organization  is  interested  which  are 
investn)ents  of  the  labor  organization 
(such  as  real  estate  trusts,  building 
corporations,  etc.)  must  be  reported  in 
Schedule  5.  On  Lines  6(a)  through  (d) 
enter  the  name  of  each  trust  in  Column 
(A)  and  the  labor  organization's  share  of 
its  book  value  in  Column  (B). 

Enter  on  Line  6(e)  the  total  from  any 
continuation  pages. 

Line  7:  Add  Lines  2  and  5  and  enter  the 
total  on  Line  7  and  in  Item  26 
(Investments),  Column  (B)  of  Statement  A. 

SCHEDULE  6  -  FIXED  ASSETS  — 

Report  details  of  all  fixed  assets,  such  as 
land,  buildings,  automobiles  and  other 
vehicles,  and  office  furniture  and 
equipment  owned  by  the  labor 
organization  at  the  end  of  the  reporting 
period.  Land  and  buildings  must  be 
itemized,  whereas  automobiles  and  other 
vehicles,  and  office  furniture  and 
equipment  should  be  aggregated.  Include 
fixed  assets  that  were  expensed  (that  is, 
the  cost  of  the  asset  was  charged  to 
current  expenses,  rather  than  entered  on 
the  books  and  periodically  depreciated), 
fully  depreciated,  or  earned  on  the  labor 
organization's  books  at  scrap  value  or 
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other  nominal  value. 

Column  (A):  Enter  on  Line  1  the  location 
of  any  land  and  on  Line  3  the  location  of 
any  buildings  owned  by  the  labor 
organization.  Use  continuation  pages  if 
the  labor  organizatiori  owns  multiple 
parcels  or  buildings. 

Column  (B):  Enter  the  cost  or  other  basis 
of  the  fixed  assets  listed  in  Column  (A), 
including  totals  from  any  continuation 
pages. 

Column  (C):  Enter  the  accumulated 
depreciation,  if  any,  of  the  fixed  assets 
(except  land)  listed  in  Column  (A)  whose 
cost  or  other  basis  is  reported  in  Column 
(B),  including  totals  from  any  continuation 
pages.  If  the  labor  organization 
"expenses"  fixed  assets,  also  include  in 
Column  (C)  the  amount  that  the  labor 
organization  charged  to  expenses  when 
the  assets  were  purchased. 

Column  (D):  Enter  the  amount  at  which 
the  fixed  assets  listed  in  Column  (A)  are 
earned  on  the  labor  organization's  books, 
including  totals  from  any  additional  pages 
Include  the  nominal  amount,  if  any,  at 
which  fully  depreciated  assets  are  earned 
on  the  labor  organization's  books.  The 
amount  reported  in  Column  (D)  should  be 
the  difference  between  Columns  (B)  and 
(C). 

Column  (E):  Enter  the  fair  mari<et  value  of 
land  and  of  all  assets  listed  m  Column  (A) 
that  were  expensed,  fully  depreciated,  or 
depreciated  to  scrap  value  or  nominal 
value,  including  totals  from  any  additional 
pages.  It  is  not  necessary  to  secure  a 
fomnal  appraisal  of  the  assets,  a  good  faith 
estimate  is  sufficient.  The  value  used  for 
insurance  purposes  or  for  tax  appraisals, 
for  example,  will  normally  be  acceptable 
as  representing  the  fair  market  value. 

Add  Lines  1  through  7  for  each  of 
Columns  (B)  through  (E),  and  enter  the 
totals  on  Line  8.  Enter  the  total  from  Line 
8,  Column  (D)  in  Item  27  (Fixed  Assets), 
Column  (B)  of  Statement  A. 


SCHEDULE  7  -  OTHER  ASSETS  — 

Report  details  of  all  the  labor 
organization's  assets  at  the  end  of  the 
reporting  period  other  than  Item  22 
(Cash),  Item  23  (Accounts  Receivable), 
Item  24  (Loans  Receivable).  Item  25  (U.S. 
Treasury  Securities),  Item  26 
(Investments),  and  Item  27  (Fixed  Assets). 

The  labor  organization's  other  assets  must 
be  described  in  Column  (A)  and  may  be 
classified  by  general  groupings  or 
bookkeeping  categories,  such  as  utility 
deposits,  inventory  of  supplies  for  resale, 
or  travel  advances  that  are  not  required  to 
be  reported  as  loans  as  explained  in  the 
instructions  for  Schedule  2  (Loans 
Receivable),  if  the  description  is  sufficient 
to  identify  the  type  of  assets.  Enter  in 
Column  (B)  the  value  as  shown  on  the 
labor  organization's  books  of  each  asset 
or  group  of  assets  descritjed  in  Column 
(A). 

NOTE:  If  the  labor  organization  has  an 
ownership  interest  of  a  non-investment 
nature  in  a  trust  in  which  ii  is  interested 
(such  as  a  training  fund)  the  value  of  the 
labor  organization's  ownership  interest  in 
the  entity  as  shown  on  the  labor 
organization 's  books  must  he  reported  in 
Schedule  7  (Other  Assets).  Enter  in 
Column  (A)  the  name  of  any  such  entity. 
Enter  in  Column  (B)  the  value  as  shown 
on  the  labor  organization's  books  of  its 
share  of  the  net  assets  of  any  such  entity. 

Enter  on  Line  14  the  total  from  any 
continuation  pages.  Add  Lines  1  through 
14  and  enter  the  total  on  Line  15  and  in 
Item  28  (Other  Assets),  Column  (B)  of 
Statement  A. 

SCHEDULE  8  -  ACCOUNTS  PAYABLE 
AGING  SCHEDULE  -  The  labor 
organization  must  report  1)  individual 
accounts  that  are  valued  at  $5,000  or 
more  and  that  are  more  than  90  days  past 
due  at  the  end  of  the  reporting  period  or 
were  liquidated,  reduced  or  written  off 
dunng  the  reporting  period;  and  2)  the 
total  aggregated  value  of  all  other 
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accounts. 

Column  (A):  Enter  on  Lines  1  thirough  24 
the  name  of  any  entity  or  individual  with 
which  the  latx>r  organization  has  an 
account  payable  of  $5,000  or  more  that  is 
90  days  or  more  past  due  at  the  end  of  the 
reporting  period  or  that  was  liquidated, 
reduced  or  written  off  during  the  reporting 
period  without  the  disbursement  of  cash 
sufficient  to  cover  the  total  value  of  the 
account  payable. 

Column  (B):  Enter  on  Lines  1  through  24 
the  total  amount  of  money  owed  by  the 
labor  organization  to  the  entity  or 
individual  at  the  end  of  the  reporting 
period.  Enter  on  Line  25  the  total  from 
any  continuation  pages.  Add  Lines  1 
through  25  and  enter  the  total  on  Line  26. 
Enter  on  Line  27  the  total  amount  of 
money  owed  by  the  labor  organization  in 
all  other  accounts  payable  not  required  to 
t>e  reported  above.  Add  Lines  26  and  27 
and  enter  the  total  on  Line  28.  The  total 
from  Line  28,  Column  (B)  should  be 
entered  in  Item  30,  Column  (D)  of 
Statement  A. 

Column  (C):  Enter  on  Lines  1  through  24 
the  total  amount  of  money  owed  by  the 
labor  organization  to  the  entity  or 
individual  at  the  end  of  the  reporting 
period  that  is  90  to  180  days  past  due. 
Enter  on  Line  25  the  total  from  any 
continuation  pages.  Add  Lines  1  through 
25  and  enter  the  total  on  Line  26.  Enter 
on  Line  26  the  total  amount  of  money 
owed  by  the  labor  organization  in  all  other 
accounts  payable  (those  of  less  than 
$5,000)  that  are  90  to  180  days  past  due. 
Add  Lines  26  and  27  and  enter  the  total 
on  Line  28. 

Column  (D):  Enter  on  Lines  1  through  24 
the  total  amount  of  money  owed  by  the 
labor  organization  to  the  entity  or 
individual  at  the  end  of  the  reporting 
period  that  is  more  than  1 80  days  past 
due.  Enter  on  Line  25  the  total  from  any 
continuation  pages.  Add  Lines  1  through 
25  and  enter  the  total  on  Line  26.  Enter 
on  Line  27  the  total  amount  of  money 


owed  by  the  labor  organization  in  all  other 
accounts  payable  (those  of  less  than 
$5,000)  that  are  more  than  180  days  past 
due.  Add  Lines  26  and  27  and  enter  the 
total  on  Line  28. 

Column  (E):  Enter  on  Lines  1  through  24 
the  total  amount  of  money  owed  by  the 
labor  organization  to  the  entity  or 
individual  that  was  written  off  during  the 
reporting  period  by  the  reporting  labor 
organization  without  the  disbursement  of 
cash  sufficient  to  cover  the  total  value  of 
the  account  payable.  Enter  on  Line  25  the 
total  from  any  continuation  pages.  Add 
Lines  1  through  25  and  enter  the  total  on 
Line  26.  Enter  on  Line  27  the  total 
amount  of  money  owed  by  the  labor 
organization  in  all  other  accounts  payable 
(those  of  less  than  $5,000)  that  was 
written  off  during  the  reporting  period  by 
the  reporting  labor  organization  without 
the  disbursement  of  cash  sufficient  to 
cover  the  total  value  of  the  account 
payable.  Add  Lines  26  and  27  and  enter 
the  total  on  Line  28. 

Provide  in  Item  69  (Additional  Infonnation) 
all  details  and  circumstances  in 
connection  with  the  writing  off  of  the 
account  payable,  including  the  reason  and 
amount 

SCHEDULE  9  -  LOANS  PAYABLE  — 

Report  details  of  all  loans  payable  on 
which  the  labor  organization  owed  money 
at  any  time  during  the  reporting  period 
except  those  secured  by  mortgages  or 
similar  liens  on  real  property  (land  or 
buildings)  that  must  be  reported  in  Item  32 
(Mortgages  Payable)  of  Statement  A. 

Column  (A):  Enter  on  Lines  1  through  1 1 
(and  on  continuation  pages,  if  necessary) 
the  name  of  each  business  enterprise  to 
which  a  loan  was  payable.  Also  list  the 
source  of  all  other  loans  by  general 
categories,  such  as  labor  organizations, 
individuals,  etc. 

Column  (B):  For  each  loan  source  listed 
in  Column  (A),  enter  the  amount,  if  any, 
owed  by  the  labor  organization  at  the  start 
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of  the  reporting  penod.  Enter  on  Line  12 
the  total  from  any  continuation  pages. 
Add  Lines  1  through  12  and  enter  the  total 
on  Line  13  and  in  Item  31  (Loans 
Payable),  Column  (C)  o^  Statement  A. 

Coiumn  (C):  For  each  loan  source  listed 
in  Column  (A),  enter  the  amount,  if  any, 
obtained  by  the  labor  organization  dunng 
the  reporting  period.  Enter  on  Line  12  the 
total  from  any  continuation  pages.  If,  due 
to  discounting  by  a  bank  or  for  any  other 
reason,  the  amount  received  from  a  loan 
was  less  than  the  face  value  of  the  note  or 
the  amount  repayable,  enter  the  amount 
actually  received  and  explain  in  Item  69 
(Additional  Information).  Add  Lines  1 
through  12  and  enter  the  total  on  Line  13 
and  in  Item  44  (Loans  Obtained)  of 
Statement  B. 

Columns  (D)(1)  and  (D)(2):  For  each  loan 
source  listed  in  Column  (A),  enter  the 
amount,  if  any,  that  the  latx)r  organization 
repaid  to  the  lender  during  the  reporting 
period.  Report  only  repayments  of 
principal;  interest  paid  must  be  reported  in 
Schedule  18  (General  Overhead).  Use 
Column  (D)(1 )  to  report  repayments  made 
in  cash.  Use  Column  (D)(2)  to  report 
repayments  made  in  a  manner  other  than 
by  cash,  such  as  repayments  made  to  a 
creditor  by  offsetting  an  amount  owed  by 
the  creditor  to  the  labor  organization. 
Enter  on  Line  12  the  totals  from  any 
additional  pages.  Add  Lines  1  through  12, 
Columns  (DK1 )  and  (DK2),  and  enter  the 
totals  on  Line  13.  Enter  the  total  from  Line 
13,  Column  (DX1)  in  Item  62  (Repayment 
of  Loans  Obtained)  of  Statement  B. 
Explain  in  Item  69  (Additional  Infonnation) 
any  non-cash  amounts  reported  in 
Column  (D)(2). 

Column  (E):  For  each  loan  source  listed 
in  Column  (A),  enter  the  balance,  if  any, 
that  the  \abor  organization  owed  the  listed 
lender  at  the  end  of  the  reporting  period. 
Enter  on  Line  12  the  total  from  any 
continuation  pages,  if  any  loans  payable 
were  wntten  off  dunng  the  reporting 
penod,  the  reason  and  amount  must  be 
reported  in  Item  69  (Additional 


Information).  Add  Lines  1  through  12  and 
enter  the  total  on  Line  13  and  in  Item  31 
(Loans  Payable),  Column  (D)  of 
Statement  A. 

SCHEDULE  10  -  OTHER  LIABILITIES  — 

Report  details  of  all  the  labor 
organization's  liabilities  at  the  end  of  the 
reporting  period  other  than  Item  30 
(Accounts  Payable),  Item  31  (Loans 
Payable),  and  Item  32  (Mortgages 
Payable)  of  Statement  A. 

Any  portion  of  withheld  taxes  or  any  other 
payroll  or  other  deductions,  which  have 
not  been  transmitted  at  the  end  of  the 
reporting  period,  are  liabilities  of  the  labor 
organization  and  must  be  reported  in 
Schedule  10.  Payroll  or  other  deductions 
that  are  retained  by  the  latjor  organization 
(such  as  repayments  of  loans  to  officers  or 
employees)  must  be  fully  explained  in 
Item  69  (Additional  Information). 

The  latxjr  organization's  other  liabilities 
must  be  described  in  Column  (A)  and  may 
be  classified  by  general  groupings  or 
txjokkeeping  categories  if  the  description 
is  sufficient  to  identify  the  type  of  liability. 
List  separately  any  payroll  taxes  withheld 
but  not  yet  paid,  other  unpaid  payroll  taxes 
of  the  labor  organization  such  as  PICA 
taxes,  and  any  funds  collected  on  behalf 
of  affiliates  or  members  and  not  disbursed 
by  the  end  of  the  reporting  period.  Do  not 
include  reserves  for  special  purposes  (for 
example,  "Reserve  for  Building  Fund") 
that  are  actually  an  allocation  of  certain 
assets  for  specific  purposes  rather  than  a 
liability. 

Enter  in  Column  (B)  the  amount  of  each 
liability  described  in  Column  (A).  Enter  on 
Line  13  the  total  from  any  additional 
pages.  Add  Lines  1  through  13  and  enter 
the  total  on  Line  14  and  in  Item  33  (Other 
Liabilities).  Column  (D)  of  Statement  A. 

SCHEDULE  11  -  ALL  OFFICERS  AND 
DISBURSEMENTS  TO  OFFICERS  —  List 
al!  the  labor  organization's  officers  and 
report  all  salaries  and  other  direct  and 
indirect  disbursements  to  officers  during 
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the  reporting  period.  Also  report  the 
percentage  of  time  spent  by  each  officer  in 
the  categgries  provided. 

NOTE:  A  'direct  disbursement"  to  ar) 
officer  is  a  payment  made  by  the  labor 
organization  to  the  officer  in  the  form  of 
cash,  property,  goods,  services,  or  other 
things  of  value. 

An  'indirect  disbursement'  to  an  officer  is 
a  payment  made  by  the  labor  organization 
to  another  party  for  cash,  property,  goods, 
services,  or  other  things  of  value  received 
by  or  on  behalf  of  the  officer.  'On  behalf 
of  the  officer'  refers  to  a  payment  received 
by  a  party  other  than  the  officer  or  the 
labor  organization  for  the  personal  interest 
or  benefit  of  the  officer.  Such  payments 
include  those  made  through  a  credit 
arrangement  under  which  charges  are 
made  to  the  account  of  the  labor 
organization  and  are  paid  by  the  labor 
organization.  For  example,  when  a  union, 
through  its  credit  arrangements,  is  billed 
directly  and  pays  the  hotel  bills  of  an 
officer  who.  during  his  workweek,  resides 
at  a  hotel  in  the  city  where  the  union 
headquarters  is  located  away  from  his 
legal  residence  in  another  city,  the 
payments  must  t)e  reported  as 
disbursements  to  the  officer. 

Column  (A):  Enter  in  (A)  the  last  name, 
first  name,  and  middle  initial  of  each 
person  who  held  office  in  the  \aboT 
organization  at  any  time  during  the 
reporting  period.  Include  all  the  latx>r 
organization's  officers  whether  or  not  any 
salary  or  other  disbursements  were  made 
<o  them  or  on  their  behalf  by  the  labor 
organization.  "Officer"  is  defined  In 
section  3(n)  of  the  LMRDA  (29  U.S.C. 
402)  as  "any  constitutional  officer,  any 
person  authorized  to  perform  the  functions 
of  president,  vice  president,  secretary, 
treasurer,  or  other  executive  functions  of  a 
labor  organization,  and  any  member  of  its 
executive  board  or  similar  goveming 
body." 

Column  (B):  Enter  in  (B)  the  title  of  the 
position  each  officer  listed  held  during  the 


reporting  period.  If  an  officer  held  more 
than  one  position  during  the  reporting 
period,  list  each  position  and  the  dates  on 
which  the  officer  held  the  position. 

Column  (C):  Enter  in  (C)  the  status  of 
each  officer  "New"  for  a  new  officer  who 
took  office  during  the  reporting  period; 
"Past"  for  a  past  officer  who  was  not  in 
office  at  the  end  of  the  reporting  period;  or 
"Continuing"  for  a  continuing  officer  who 
was  in  office  before  the  reporting  period 
and  was  still  in  office  at  the  end  of  the 
reporting  period.  If  any  officer  was  not 
elected  at  a  regular  election  in  accordance 
with  the  labor  organization's  constitution 
and  bylaws  or  other  goveming  documents 
on  file  with  OLMS,  explain  the  manner  in 
which  the  officer  was  chosen  in  Item  69 
(Additional  Infonnation). 

Column  (D):  Enter  the  gross  salary  of 
each  officer  (before  tax  withholdings  and 
other  payroll  deductions).  Include 
disbursements  for  "lost  time"  or  time 
devoted  to  union  activities.  . 

Column  (E):  Enter  the  total  allowances 
made  by  direct  and  indirect  disbursements 
to  each  officer  on  a  daily,  weekly,  monthly, 
or  other  periodic  basis.  Do  not  include 
allowances  paid  on  the  basis  of  mileage  or 
meals  which  must  be  reported  in  Column 
(F)  or  (G),  as  applicable. 

Column  (F):  Enter  all  direct  and  indirect 
disbursements  to  each  officer  that  were 
necessary  for  conducting  official  business 
of  the  labor  organization,  except  salaries 
or  allowances  which  must  be  reported  in 
Columns  (D)  and  (E),  respectively. 

Examples  of  disbursements  to  be  reported 
in  Column  (F)  include:  all  expenses  that 
were  reimbursed  directly  to  an  officer, 
meal  allowances  and  mileage  allowances, 
expenses  for  officers'  meals  and 
entertainment,  and  various  goods  and 
services  furnished  to  officers  but  charged 
to  the  latx)r  organization.  Such 
disbursements  should  be  included  in 
Column  (F)  only  if  they  were  necessary  for 
conducting  official  business;  otherwise. 
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report  them  in  Column  (G).  Also  include 

Iatx3r  organization's  assets,  including 

in  Column  (F)  travel  advances  that  are  not 

buildings,  office  furniture,  and  office 

considered  loans  as  explained  in  the 

equipment;  however,  see  "Special  Rules 

instructions  for  Schedule  2  (Loans 

for  Automobiles"  below. 

Receivable). 

Column  (G):  Enter  all  other  direct  and 

Do  not  report  the  following  disbursements 

indirect  disbursements  to  each  officer. 

■^ 

in  Schedule  1 1 : 

Include  all  disbursements  for  which  cash, 

V 

property,  goods,  services,  or  other  things 

•  Reimbursements  to  an  officer  for  the 

of  value  were  received  by  or  on  behalf  of 

purchase  of  investments  or  fixed  assets, 

each  officer  and  were  essentially  for  the 

such  as  reimbursing  an  officer  for  a  file 

personal  benefit  of  the  officer  and  not 

cabinet  purchased  for  office  use,  which 

necessary  for  conducting  official  business 

must  be  reported  in  Schedule  4 

of  the  labor  organization. 

(Purchase  of  Investments  and  Fixed 

Assets)  and  explained  in  Item  69 

Include  in  Column  (G)  all  disbursements 

(Additional  Information); 

for  transportation  by  public  carrier 

•  Indirect  disbursements  for  temporary 
lodging  (room  rent  charges  only)  or 
transportation  by  public  earner 
necessary  for  conducting  official 
business  while  the  officer  is  in  travel 
status  away  from  his  or  her  home  and 
principal  place  of  employment  with  the 
labor  organization  if  payment  is  made  by 
the  latx)r  organization  directly  to  the 
provider  or  through  a  credit  arrangement 
and  tf.ese  disbursements  are  reported  in 
disbursement  Schedules  15  through  20; 

•  Disbursements  made  by  the  labor 
organization  to  someone  other  than  an 
officer  as  a  result  of  transactions 
arranged  by  an  officer  in  which  property, 
goods,  services,  or  other  things  of  value 
were  received  by  or  on  behalf  of  the 
\aboT  organization  rather  than  the 
officer,  such  as  rental  of  offices  and 
meeting  rooms,  purchase  of  office 
supplies,  refreshments  and  other 
expenses  of  memtjership  bancfbets  or 
meetings,  and  food  and  refreshments 
for  the  entertainment  of  groups  other 
than  the  officers  and  membership  on 
official  business; 

•  Office  supplies,  equipment,  and  facilities 
fumished  to  officers  by  the  labor 
organization  for  use  m  conducting 
official  business;  and 

•  Maintenance  and  operating  costs  of  the 


tietween  the  officer's  home  and  place  of 
employment  or  for  other  transportation  not 
involving  the  conduct  of  official  business. 
Also,  include  the  operating  and 
maintenance  costs  of  all  the  labor 
organization's  assets  (automobiles,  etc.) 
fumished  to  officers  essentially  for  the 
officers'  personal  use  rather  than  for  use 
in  conducting  official  business. 

Do  not  i.iclude  in  Column  (G)  loans  to 
officers,  which  must  be  reported  in 
Schedule  2  (Loans  Receivable)  or 
disbursements  for  benefits  to  officers, 
which  must  be  reported  in  disbursement 
Schedule  20  (Benefits). 

Column  (H):  Add  Columns  (D)  through 
(G)  of  each  Line  and  enter  the  totals  in 
Column  (H).  The  totals  in  Column  (H) 
must  be  allocated  to  Schedules  15 
through  19  according  to  the  instructions 
for  those  schedules. 

Enter  on  Line  6  the  totals  from  any 
continuation  pages  for  Schedule  1 1 . 

Enter  the  totals  of  lines  1  through  6  for 
each  Column  (D)  through  (H)  on  Line  7. 

Enter  on  line  8  the  total  amount  of 
withheld  taxes,  payroll  deductions,  and  all 
other  deductions.  Subtract  line  8  from  line 
7,  Column  (H),  and  enter  the  difference  on 
line  9. 
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Line  (I):  Enter  the  estimated  percentage 
of  time  spent  by  the  officer  on  activities 
that  fall  within  Schedules  15  through  19  in 
the  box  next  to  that  schedule.  You  may 
round  to  the  nearest  10%.  When  the  time 
reported  by  an  individual  in  an  activity  is 
less  than  5%  of  his  or  her  total  work  time, 
the  officer's  best  estimate  to  the  nearest 
percentage  should  be  reported  rather  than 
rounding  to  zero.  The  total  must  equal 
1 00%.  It  is  understood  that  these  figures 
may  be  imprecise.  For  instance,  the 
president  of  an  intermediate  body  may 
spend  four  months  working  intensely  on  a 
multi-state  contract  negotiation,  two 
months  k)bbying  against  a  state 
referendum,  two  more  months  on  a 
contentious  organizing  drive,  and 
throughout  these  activities  he  had  to  keep 
up  with  his  other  duties  as  president.  The 
president's  good-faith  estimate  might  be  to 
report  50%  on  Schedule  15  - 
Representational  Activities,  17%  on 
Schedule  16  -  Political  Activities  and 
Lobbying,  3%  on  Schedule  17  - 
Contributions,  Gifts,  and  Grants,  and  30% 
on  Schedule  19  -  Union  Administration. 
The  example  is  not  intended  to  be  a 
representation  of  a  typical  allocation  of 
time  but  it  should  be  used  to  help 
understand  the  rattonale  that  should  be 
employed  when  making  these 
determinations. 

Using  these  percentages,  aggregate  the 
amount  of  total  disbursements  (Column 
(H))  allocated  to  each  schedule  for  every 
officer  and  report  the  total  on  Line  3  of  the 
Detailed  Summary  Page.  It  may  be 
helpful  to  create  an  intermediate 
worksheet  to  sum  the  salary 
disbursements  for  each  schedule,  but  only 
the  totals  need  to  be  reported  on  the 
Detailed  Summary  Page. 

SPECIAL  RULES  FOR 
AUTOMOBILES 

Include  in  Column  (G)  of  Schedule  1 1  that 
portion  of  the  operating  and  maintenance 
costs  of  any  automobile  owned  or  leased 
by  the  labor  organization  to  the  extent  that 
the  use  was  for  the  personal  benefit  of  the 


officer  to  whom  it  was  assigned.  This 
portion,  may  be  computed  on  the  basis  of 
the  mileage  driven  on  official  business 
compared  with  the  mileage  for  personal 
use.  The  portion  not  included  in  Column 
(G)  must  be  reported  in  Column  (F). 

Alternatively,  rather  than  allocating  these 
operating  and  maintenance  costs  between 
Columns  (F)  and  (G),  if  50%  or  more  of 
the  officer's  use  of  the  vehicle  was  for 
official  business,  the  labor  organization 
may  enter  in  Column  (F)  all  disbursements 
relative  to  that  vehicle  with  an  explanation 
in  Item  69  (Additional  Information) 
indicating  that  the  vehicle  was  also  used 
part  of  the  time  for  personal  business. 
Likewise,  if  less  than  50%  of  the  officer's 
use  of  the  vehicle  was  for  official 
business,  the  labor  organization  may 
report  all  disbursements  relative  to  the 
vehicle  in  Column  (G)  with  an  explanation 
in  Item  69  indicating  that  the  vehicle  was 
also  used  part  of  the  time  on  official 
business.  | 

The  amount  of  decrease  in  the  market 
value  of  an  automobile  used  over  50%  for 
the  personal  t)enefit  of  an  officer  must  also 
be  reported  in  Item  69. 

SCHEDULE  12  -  DISBURSEMENTS  TO 
EMPLOYEES  —  Report  all  direct  and 
indirect  disbursements  to  employees  of 
the  labor  organization  during  the  reporting 
period.  Also  report  the  percentage  of  time 
spent  by  each  officer  in  the  categories 
provided.  , 

Include  disbursements  to  individuals  other 
than  officers  who  receive  lost  time 
payments  even  if  the  labor  organization 
does  not  othenvise  consider  them  to  be 
employees  or  does  not  make  any  other 
direct  or  indirect  disbursements  to  them. 
The  definitions  of  "direct  disbursements" 
and  "indirect  disbursements"  are  the  same 
as  the  definitions  stated  above  in 
Schedule  1 1 . 

Column  (A):  Enter  the  last  name,  first 
name,  and  middle  initial  of  each  employee 
who  during  the  reporting  period  received 
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$10,000  or  more  in  gross  salaries, 
allowances,  and  other  direct  and  indirect 
disbursennents  from  the  labor  organization 
or  from  the  labor  organization  and  any 
affiliates  and/or  trusts  of  the  lalxjr 
organization.  ("Affiliates"  means  labor 
organizations  chartered  by  the  same 
parent  body,  governed  by  the  same 
constitution  and  bylaws,  or  having  the 
relation  of  parent  and  subordinate.)  The 
labor  organization's  report,  however, 
should  not  include  disbursements  made 
by  affiliates  or  trusts  but  should  include 
only  the  disbursements  made  by  the  labor 
organization. 

Column  (B):  Enter  the  position  each  listed 
employee  held  in  the  labor  organization. 

Column  (C):  Enter  the  name  of  any 
affiliate  or  trust  that  paid  any  salanes, 
allowances,  or  expenses  on  behalf  of  a 
listed  employee. 

Columns  (D)  through  (G):  To  complete 
Columns  (D)  through  (G),  follow  the 
instructions  for  Columns  (D)  through  (G) 
of  Schedule  1 1 . 

Enter  on  Line  6.  Columns  (D)  through  (G) 
the  totals  of  all  gross  salanes,  allowances, 
and  other  disbursements  for  all  employees 
of  the  labor  organization  not  required  to  be 
listed  above. 

Enter  on  Line  7  the  totals  from  any 
continuation  pages  for  Schedule  12. 

Add  Columns  (D)  through  (G)  for  each  of 
Lines  1  through  7  and  enter  the  totals  in 
Column  (H).  The  totals  in  Column  (H) 
must  be  allocated  to  Schedules  15 
through  19  in  Line  (I)  by  the  same  process 
descnbed  in  Schedule  1 1 .  The  totals 
must  be  reported  on  Line  4  of  the 
appropriate  schedule  on  the  Detailed 
Summary  Page. 

Enter  the  totals  of  Lines  1  through  7  for 
each  Column  (D)  through  (H)  on  Line  8. 

Enter  on  Line  9  the  total  amount  of 
withheld  taxes,  payroll  deductions,  and  all 


other  deductions.  Subtract  Line  9  from 
Line  8,  Column  (H),  and  enter  the 
difference  on  Line  10. 

SCHEDULE  13  -  MEMBERSHIP 
STATUS  INFORMATION—  Enter  in 
Column  (A)  the  categories  of  membership 
tracked  by  the  reporting  lalxsr 
organization.  Define  each  category  of 
membership  in  Item  69  (Additional 
Infomnation).  The  definition  should  include 
a  description  of  the  members  covered  by 
the  category  and  indicate  whether  the 
memt)ers  pay  full  dues. 

In  Column  (B)  enter  the  number  of 
members  for  each  of  the  membership 
categories  listed  in  Column  (A). 

Members  (Line  8)  -  Enter  the  total  of  all 
members  of  the  labor  organization  (Total 
of  Lines  1  through  7).  Do  not  include 
Agency  Fee  Payers.  Enter  the  total  from 
line  8  in  Item  20  (Number  of  Members). 

Agency  Fee  Paying  Nonmembers  (Line 

9)  -  Agency  fee  paying  nonmembers  are 
those  who  make  payments  in  lieu  of  dues 
to  the  reporting  labor  organization  as  a 
condition  of  employment  under  a  union 
security  provision  in  a  collective 
bargaining  agreement. 

Total  Members/Fee  Payers  (Lino  10)  - 

Enter  the  total  of  Lines  8  and  9,  which  will 
include  all  members  and  agency  fee 
payers.  The  total  in  Column  (B)  is  not  the 
total  number  of  members  of  the  latx)r 
organization. 

Enter  "Yes"  in  Column  (C)  if  the  category 
of  membership  listed  in  Column  (A)  is 
generally  eligible  to  vote  in  all  union 
elections  held  by  the  labor  organization. 
Enter  "No"  if  the  category  is  generally 
ineligible  to  vote  in  some  or  all  elections. 
Descrit»e  in  Item  69  (Additional 
Infomation)  any  voting  restrictions  that 
apply  to  a  category  in  Column  (A). 

SCHEDULES  14  THROUGH  19 

Schedules  14  through  19  p>rovide  detailed 
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information  on  the  financial  operations  of 
the  labor  organization  in  categories  that 
reflect  the  services  provided  to  union 
memt}ers.  Receipts  and  disbursements 
are  allocated  to  Schedules  14  through  19 
and  are  either  listed  as  individual  entries 
or  as  aggregated  entries.  Note  that 
iMfore  completing  the  Detailed 
Summary  Page  for  Schedules  14 
through  19,  you  must  complete  the 
itemization  pages  as  descrit>ed  t>elow. 

These  schedules  will  be  populated  for  the 
filer  by  the  electronic  filing  software  as 
long  as  the  labor  organization  uses  a 
properly  configured  electronic 
recordkeeping  system  that  is  compatible 
with  the  software  provided  by  the 
Department.  The  system  will  allocate 
receipts  and  disbursements  to  the  proper 
categories  and  detemiine  whether  a 
receipt  or  disbursement  will  be  individually 
identified  or  aggregated  within  the 
appropriate  schedule.  Information  about 
the  electronic  filing  software  and  the 
technical  specifications  can  be  found  on 
the  OLMS  website  at 
http://www.olms.dol.qov. 

Allocating  Receipts 

Each  receipt  of  the  labor  organization 
must  be  allocated  to  one  of  the  receipt 
items  in  Statement  B.  Some  of  these 
items  have  bacl(up  schedules  that  require 
more  detailed  infonnation.  If  a  receipt 
does  not  conform  to  one  of  the  defined 
items  in  Statement  B  it  must  be  included 
in  Schedule  14  (Other  Receipts)  in  which 
any  "major"  receipts  during  the  reporting 
period  must  be  separately  identified.  A 
"major"  receipt  includes:  1)  any  individual 
receipt  of  $5,000  or  more;  or  2)  total 
receipts  from  any  single  entity  or  individual 
that  aggregate  to  $5,000  or  more  during 
the  reporting  period.  All  other  receipts  in 
this  schedule  are  aggregated.  This 
process  is  discussed  further  below. 

Allocating  Disbursements 

Each  disbursement  of  the  labor 
organization  must  be  allocated  to  one  of 


the  dist>ursement  items  in  Statement  B. 
Some  of  these  items  have  t)ackup 
schedules  that  require  more  detailed 
information.  Schedules  15  through  19 
reflect  various  services  provided  to  union 
members  by  the  union  in  which  all  "major" 
disbursements  during  the  reporting  period 
in  the  various  categories  must  be 
separately  identified.  A  "major" 
disbursement  includes:  1 )  any  individual 
disbursement  of  $5,000  or  more;  or  2) 
total  disbursements  to  any  single  entity  or 
individual  that  aggregate  to  $5,000  or 
more  during  the  reporting  period.  All  other 
disbursements  in  these  schedules  are 
aggregated.  _ 

All  disbursements,  other  than  those 
reported  elsewhere  in  Statement  B,  must 
be  allocated  to  Schedules  15  though  19, 
as  appropriate. 

Example  1:  If  the  labor  organization 
received  a  settlement  of  $4,999  in  a  small 
claims  lawsuit,  the  receipt  would  not  be 
individually  identified,  as  long  as  the 
settlement  was  the  only  receipt  from  the 
entity  or  individual  during  the  reporting 
period.  The  receipt  would  be  aggregated 
with  other  small  receipts  in  Line  5  of 
Schedule  14  (Other  Receipts)  on  the 
Detailed  Summary  Page  as  discussed 
below. 

Example  2:  If  the  labor  organization  made 
three  payments  of  $1 ,800  each  to  an 
office  supplies  vendor  for  office  supplies 
used  by  employees  engaged  in  contract 
negotiations  during  the  reporting  period,  a 
single  disbursement  to  the  vendor  of 
$5,400  would  be  listed  in  Line  I  on  an 
Initial  Itemization  Page  for  that  vendor  for 
Schedule  15  (Representational  Activities) 
as  discussed  below. 

Example  3:  If  a  union  pays  a  total  of 
$5,500  to  a  printing  company  during  the 
reporting  year  and  detenmines  that  $5,050 
of  that  bill  should  t>e  allocated  to 
organizing  costs,  that  amount  must  be 
identified  in  an  Initial  Itemization  Page  for 
the  printing  company  for  Schedule  15 
(Representational  Activities).  If  the 
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remaining  $450  paid  to  the  same  printer 
over  the  course  of  the  year  was 
attributable  to  charitable  expenses,  that 
amount  will  tie  reported  in  Line  5  of 
Schedule  17  (Contributions,  Gifts,  and 
Grants)  on  the  Detailed  Summary  Page 
but  the  printer  need  not  be  identified  as  a 
recipient  of  any  funds  expended  for 
Contributions,  Gifts,  and  Grants,  since  the 
total  paid  to  the  printer  during  the 
reporting  year  for  services  related  to 
Contributions,  Gifts,  and  Grants  did  not 
exceed  $5,000. 

Example  4:  The  labor  organization  has  an 
ongoing  contract  with  a  law  firm  that 
provides  a  wide  range  of  legal  services. 
The  labor  organization  makes  a  single 
payment  of  $10,000  each  month  to  the 
law  firm.  In  a  particular  month  the  law  fimn 
spent  50%  of  its  time  on  contract 
negotiation  litigation  and  50%  advising  the 
latjor  organization  regarding,  and  working 
for  the  enactment  of,  a  new  Federal  law 
The  labor  organization  must  allocate  the 
payment  for  that  month  as  two  distinct 
disbursements  of  $5,000  each  to 
Schedule  15  (Representational  Activities), 
and  Schedule  16  (Political  Activities  and 
Lobbying), 

Procedures  for  Completing  Schedules  14 
Through  19. 

Before  completing  the  Detailed  Summary 
Page  for  Schedules  14  through  19, 
complete  an  Initial  Itemization  Page  and  a 
Continuation  Itemization  Page(s),  as 
necessary,  for  each  payer/payee  for 
whom  there  is  (1 )  an  individual 
receipt/disbursement  of  $5,000  or  more  or 
(2)  total  receipts/disbursements  that 
aggregate  to  $5,000  or  more  during  the 
reporting  period.  Do  not  complete  an 
Initial  Itemization  Page  for  disbursements 
to  officers  or  employees  because  these 
disbursements  are  reported  in  Lines  3  and 
4  of  the  Detailed  Summary  Page    A 
separate  set  of  continuation  pages  must 
be  used  for  each  receipt  and 
disbursement  schedule. 

An  Initial  Itemization  Page  must  be 


completed  for  each  such  payee/payer 
(except  payees  who  are  officers  or 
employees  of  the  union).  If  the  union  is 
using  the  reporting  software  provided  by 
the  Department,  the  Initial  Itemization 
Page  will  expand  to  fit  the  number  of 
receipts/disbursements  from  the 
payee/payer.  If  the  union  is  completing 
the  report  in  paper  format  and  more  than 
one  page  is  needed  for  a  single 
payee/payer,  the  Continuation  Itemization 
Page  should  be  used  for  all  subsequent 
pages. 

Enter  in  Column  (A)  the  full  name  and 
business  address  of  the  entity  or  individual 
from  which  the  receipt  was  received  or  to 
which  the  disbursement  was  made.  Do 
not  abbreviate  the  name  of  the  entity  or 
individual.  If  you  do  not  know  and  cannot 
reasonably  attain  the  full  address,  the  city 
and  state  are  sufficient. 

Enter  in  Column  (B)  the  type  of  business 
or  job  classification  of  the  entity  or 
individual,  such  as  printing  company, 
office  supplies  vendor,  lobbyist,  think  tank, 
mari^eting  firm,  legal  counsel,  etc. 

Enter  in  Column  (C)  the  purpose  of  each 
individual  receipt/disbursement  for  that 
payee/payer  of  $5,000  or  more,  which 
means  a  brief  statement  or  description  of 
the  reason  the  receipt/disbursement  was 
made.  Examples  of  adequate 
descriptions  include  the  following: 
preparing  organizing  campaign 
pamphlets,  staffing  a  help  desk, 
opposition  research,  litigation  regarding 
representation  issues,  litigation  regarding 
a  refusal  to  bargain  charge,  grievance 
art)itration,  get-out-the-vote,  voter 
education,  advocating  or  opposing 
legislation,  job  retraining,  etc. 

Enter  in  Column  (D)  the  date  that  the 
receipt/disbursement  was  made.  The 
date  of  receipt/disbursement  for  reporting 
purposes  is  the  date  the  labof 
organization  actually  received  or 
disbursed  the  money. 


Enter  in  Column  (E)  the  amount  of  the 
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receipt/disbursement. 

Enter  in  Line  (F)  the  total  of  all 
transactions  listed  in  Column  (E). 

Enter  in  Line  (G)  the  totals  from  any 
Continuation  Itemization  Pages  for  this 
payee/payer. 

Enter  in  Line  (H)  the  total  of  all  Itemized 
transactions  with  this  payee/payer  (the 
sum  of  Lines  (F)  and  (G)). 

Enter  in  Line  (I)  the  total  of  all  non- 
itemized  transactions  for  the  payee/payer 
(that  is,  all  individual  transactions  of  less 
than  $5,000  each). 

Enter  in  Line  (J)  the  total  of  all 
transactions  with  the  payee/payer  for  this 
schedule  (the  sum  of  Lines  (H)  and  (I)). 

Special  Instructions  for  Reoorting  Credit 
Card  Disbursements 

Disbursements  to  credit  card  companies 
may  not  be  reported  as  a  single 
disbursement  to  the  credit  card  company 
as  the  vendor.  Instead,  charges 
appearing  on  credit  card  bills  paid  during 
the  reporting  period  must  be  allocated  to 
the  recipient  of  the  payment  by  the  credit  • 
card  company  according  to  the  same 
process  as  described  above. 

The  Department  recognizes  that  filers  will 
not  always  have  the  same  access  to 
infomnation  regarding  credit  card 
payments  as  with  other  transactions. 
Filers  should  report  all  of  the  information 
required  in  the  itemization  schedules  that 
is  available  to  the  union. 

For  instance,  in  the  case  of  a  credit  card 
transaction  for  which  the  receipt(s)  and 
monthly  statement(s)  do  not  provide  the 
full  legal  name  of  a  payee  and  the  union 
does  not  have  access  to  any  ether 
documents  that  would  contain  the 
information,  the  union  should  report  the 
name  as  it  appears  on  the  receipt(s)  and 
statement(s).  Similariy,  if  the  receipt(s) 
and  statement(s)  do  not  include  a  full 


street  address,  the  union  should  report  as 
much  information  as  is  available  and  no 
less  than  the  city  and  state.  A  filer  may 
choose  to  report  either  the  date  of  the 
charge  or  the  date  of  the  payment  for  a 
credit  card  transaction  as  long  as  the 
method  of  reporting  is  consistent 
throughout  the  form. 

Once  these  transactions  have  been 
incorporated  into  the  union's 
recordkeeping  system  they  can  be  treated 
like  any  other  transaction  for  purposes  of 
assigning  a  description  and  purpose. 

In  instances  when  a  credit  card 
transaction  is  canceled  and  the  charge  is 
refunded  in  whole  or  part  by  entry  of  a 
credit  on  the  credit  card  statement,  the 
charge  should  be  treated  as  a 
disbursement,  and  the  credit  should  be 
treated  as  a  receipt.  In  reporting  the  credit 
as  a  receipt.  Column  (C)  must  indicate 
that  the  receipt  was  in  refund  of  a 
disbursement,  and  must  identify  the 
disbursement  by  date  and  amount. 

Special  Procedures  for  Reporting 
Confidential  Infonnation 

Filers  may  use  the  procedure  described 
below  to  report  the  following  types  of 
information: 

•  infomnation  that  would  identify 
individuals  paid  by  the  unbn  to 
wori<  in  a  non-union  t>argaining 
unit  in  order  to  assist  the  union  in 
organizing  employees,  provided 
that  such  individuals  are  not 
employees  of  the  union  who 
receive  more  than  $10,000  in  the 
aggregate  in  the  reporting  year 
from  the  union.  Employees 
receiving  more  than  $10,000  must 
be  reported  on  Schedule  12  - 
Disbursements  to  Employees; 

•  Information  that  would  expose  the 
reporting  union's  prospective 
organizing  strategy.  The  union 
must  be  prepared  to  demonstrate 
that  disclosure  of  the  infonnation 
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would  harm  an  organizing  dnve. 
Absent  unusual  circumstances 
information  about  past  organizing 
drives  should  not  t>e  treated  as 
confidential; 

•  Information  that  would  provide  a 
tactical  advantage  to  parties  with 
whom  the  reporting  union  or  an 
affiliated  union  is  engaged  or  will 
be  engaged  in  contract 

,^  negotiations.  The  union  must  be 

prepared  to  demonstrate  that 
disclosure  of  the  infomiation  would 
harm  a  contract  negotiation. 
Absent  unusual  circumstances 
information  about  past  contract 
negotiations  should  not  be  treated 
as  confidential; 

•  Infonnation  pursuant  to  a 
settlement  that  is  subject  to  a 
confidentiality  agreement,  or  that 
the  union  is  otherwise  prohibited 
by  law  from  disclosing;  and, 

•  Infonnation  in  those  situations 
where  disclosure  would  endanger 
the  health  or  safety  of  an 
individual. 

With  respect  to  these  specific  types  of 
infomnation,  if  the  reporting  union  can 
demonstrate  that  itemized  disclosure  of  a 
specific  major  receipt  or  disbursement,  gr 
aggregated  receipt  or  disbursement  would 
be  adverse  to  the  union's  legitimate 
interests,  the  union  may  include  the 
receipt  or  disbursement  in  L'ne  3  of 
Summary  Schedule  14  (Other  Receipts) 
or  in  Line  5  of  Summary  Schedules  15 
(Representational  Activities)  or  19  (Union 
Administration).  In  Item  69  (Additional 
Information)  the  union  must  identify  each 
schedule  from  which  any  itemized  receipts 
or  disbursements  were  excluded  because 
of  an  asserted  legitimate  interest  in 
confidentiality.  The  notation  must 
describe  the  general  types  of  information 
that  were  omitted  from  the  schedule,  but 
the  name  of  the  payer/payee,  date,  and 
amount  of  the  transaction(s)  is  not 
required.  This  procedure  may  not  be  used 


for  Schedules  16  through  18. 

A  union  member,  however,  has  the 
statutory  right  "to  examine  any  books, 
records,  and  accounts  necessary  to  verify" 
the  union's  financial  report  if  the  member 
can  establish  "just  cause"  for  access  to 
the  infomnation.  29  U.S.C.  431(c);  29 
U.S.C.  CFR  403.8  (2002).  Any  exclusion 
of  itemized  receipts  or  disbursements  from 
Schedules  14,  15,  or  19  would  constitute  a 
per  se  demonstration  of  "just  cause"  for 
purposes  of  this  Act.  Consequently,  any 
union  member  (and  the  Department), 
upon  request,  has  the  right  to  review  the 
undisclosed  information  that  otherwise 
would  have  appeared  in  the  applicable 
schedule  if  the  union  withholds  the 
information  in  order  to  protect 
confidentiality  interests. 

Procedures  for  Completing  the  Detailed 
Summan/  Page 

The  Detailed  Summary  Page  is  used  to 
summarize  Schedules  14  through  19. 

For  Summary  Schedule  14  (Other 
Receipts)  enter  in  Line  1  the  total  of  all 
itemized  receipts  during  the  reporting 
period  from  named  payers.  This  is  the 
sum  of  the  amounts  entered  in  Line  (H)  on 
all  Initial  Itemization  Pages  for  the 
schedule. 

Enter  in  Line  2  the  total  of  all  non-itemized 
receipts  from  named  payers.  This  is  the 
sum  of  the  amounts  entered  in  Line  (1)  on 
all  Initial  Itemization  Pages  for  the 
schedule. 

Enter  in  Line  3  the  total  of  all  other 
receipts  during  the  reporting  period 
relating  to  the  schedule.  This  is  the  total 
from  your  organization's  books  of  all 
receipts  during  the  reporting  period 
relating  to  this  schedule  for  payers  who 
did  not  have  a  single  receipt  of  $5,000  or 
more  or  receipts  that  aggregated  $5,000 
or  more. 

Enter  in  Line  4  the  total  of  Lines  1  through 
3.  Fonward  this  total  to  Item  48  of 
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Statement  B. 

For  Summary  Schedules  15-19  enter  in 
Line  1  ttie  total  of  all  itemized 
disbursements  during  the  reporting  period 
to  named  vendors.  This  is  the  sum  of  the 
amounts  entered  in  Line  (H)  on  all  Initial 
Itemization  Pages  for  the  schedule. 

Enter  in  Line  2  the  total  of  all  non-itemized 
disbursements  to  named  vendors.  This  Is 
the  sum  of  the  amounts  entered  in  Line  (I) 
on  all  Initial  Itemization  Pages  for  the 
schedule. 

Enter  in  Line  3  the  total  of  all 
disbursements  to  officers  allocated  to  the 
schedule.  This  is  the  sum  of  the  amounts 
that  correspond  to  the  percentages 
entered  In  Line  (I)  of  Schedule  1 1 . 

Enter  in  Line  4  the  total  of  all 
disbursements  to  employees  allocated  to 
the  schedule.  This  is  the  sum  of  the 
amounts  that  connespond  to  the 
percentages  entered  in  Line  (I)  of 
Schedule  12. 

Enter  in  Line  5  the  total  of  all  other 
disbursements  during  the  reporting  period 
relating  to  the  schedule.  This  is  the  total 
from  your  organization's  books  of  all 
disbursements  during  the  reporting  period 
relating  to  this  schedule  for  payees  who 
did  not  have  a  single  disbursement  of 
$5,000  or  more  or  disbursements  that 
aggregated  $5,000  or  more. 

Enter  in  Line  6  the  total  of  Lines  1  through 
5.  Forward  this  total  to  the  appropriate 
line  item  of  Statement  B. 

For  example,  if  in  Schedule  1 5 
(Representational  Activities)  a  labor 
organization  has  $200,000  in  itemized 
disbursements  of  $5,000  or  more  to 
vendors,  $35,000  in  non-itemized 
disbursements  of  less  than  $5,000  each  to 
those  vendors,  $100,000  in  salary 
disbursements  to  officers,  $50,000  in 
salary  disbursements  to  employees,  and 
$7,000  in  disbursements  to  vendors  who 
did  not  receive  a  major  disbursement  for 


representational  activities,  then  the  labor 
organization  will  enter  $200,000  in  Line  1 , 
$35,000  in  Line  2,  $100,000  in  Line  3, 
$50,000  in  Line  4,  and  $7,000  in  Line  5  of 
Schedule  15  on  the  Detailed  Summary 
Page.  The  total  of  Lines  1  through  5  is 
$392,000,  which  is  entered  in  Line  6  of  the 
summary  schedule  and  Item  50 
(Representational  Activities)  of  Statement 
B. 

SCHEDULE  14  -  OTHER  RECEIPTS  — 

Report  the  labor  organization's  receipts 
from  all  sources  during  the  reporting 
period,  other  than  those  that  must  be 
reported  elsewhere  in  Statement  B,  such 
as  reimbursements  from  officers  and 
employees  for  excess  expense  payments 
or  travel  advances  not  reported  as  loans 
in  Schedule  2  (Loans  Receivable); 
receipts  from  fundraising  actii^lies  such  as 
raffles,  bingo  games,  and  dances;  funds 
received  from  a  parent  body,  other  unions, 
or  the  public  for  strike  fund  assistance; 
and  receipts  from  another  labor 
organization  which  merged  into  the  lab>or 
organization. 

For  all  major  receipts  in  this  category: 

Enter  in  Column  (A)  of  an  Initial 
Itemization  Page  the  full  name  and 
business  address  of  the  entity  or  individual 
from  which  the  union  received  $5,000  or 
more  in  Other  Receipts  during  the 
reporting  period.  Do  not  abbreviate  the 
name  of  the  entity  or  individual.  If  you  do 
not  know  and  cannot  reasonat>ly  obtain 
the  full  address  of  the  entity  or  individual, 
the  city  and  state  are  sufficient. 

Enter  in  Column  (B)  the  type  of  business 
or  job  classification  of  the  entity  or 
individual  from  which  the  union  received 
$5,000  or  more  in  Other  Receipts  during 
the  reporting  period. 

Enter  in  Column  (C)  the  purpose  of  each 
individual  receipt  of  $5,000  or  more  from 
the  payer  in  sufficient  detail  to  determine 
why  the  receipt  cannot  be  allocated  to 
another  schedule. 
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Enter  in  Column  (D)  the  date  that  the 
receipt  of  $5,000  or  more  was  received. 
The  date  of  receipt  for  reporting  purposes 
IS  the  date  the  latxjr  organization  actually 
received  the  money. 

Enter  in  Column  (E)  the  amount  of  the 
receipt  of  $5,000  or  more 

Enter  in  Line  (F)  the  total  of  all 
transactions  listed  in  Column  (E). 

Enter  in  Line  (G)  the  totals  from  any 
Continuation  Itemization  Pages  for  this 
payer 

Enter  in  Line  (H)  the  total  of  all  itemized 
receipts  from  this  payer  (the  sum  of  Lines 
(F)and(G)). 

Enter  in  Line  (1)  the  total  of  all  non- 
itemized  receipts  from  this  payer  (that  is, 
all  individual  receipts  of  less  than  $5,000 
each). 

Enter  in  Line  (J)  the  total  of  all 
transactions  with  the  payer  for  this 
schedule  (the  sum  of  Lines  (H)  and  (I)). 

An  Initial  Itemization  Page  must  be 
completed  for  each  payer    Only  one 
payer  should  be  reported  per  page    If  the 
Initial  Itemization  Page  does  not  provide 
enough  space,  the  Continuation 
Itemization  Page(s)  should  be  used  to 
report  additional  receipts  from  the  payer 

Add  the  total  amount  of  itemized  receipts 
from  named  vendors  (the  sum  of  the 
amounts  entered  m  Line  (H)  on  all  Initial 
Itemization  Pages  for  Schedule  14)  and 
enter  the  total  on  Line  1  of  Summary 
Schedule  14  on  the  Detailed  Summary 
Page    Add  the  total  amount  of  non- 
itemized  receipts  from  named  vendors 
(the  sum  of  the  amounts  entered  in  Line 
(I)  on  all  Initial  Itemization  Pages  for 
Schedule  14)  and  enter  the  total  on  Line  2 
of  Summary  Schedule  14    Enter  the  total 
amount  of  all  other  receipts  relating  to  this 
schedule  from  other  payers  during  the 
reporting  period  on  Line  3  of  Summary 
Schedule  14.  This  is  the  total  from  your 


organization's  books  of  all  receipts  relating 
to  this  schedule  from  payers  who  did  not 
provide  a  single  receipt  of  $5,000  or  more 
or  receipts  that  aggregated  $5,000  or 
more    Add  Lines  1  through  3  and  enter 
the  total  on  Line  4  of  Summary  Schedule 
14  and  in  Item  48  (Other  Receipts)  of 
Statement  B. 

SCHEDULE  15  -  REPRESENTATIONAL 
ACTIVITIES  -  Report  the  labor 
organization's  direct  and  indirect 
disbursements  to  all  entities  and 
individuals  during  the  reporting  period 
associated  with  preparation  for,  and 
participation  in,  the  negotiation  of 
collective  bargaining  agreements  and  the 
administration  and  enforcement  of  the 
agreements  made  by  the  labor 
organization.  Do  not  include  strike 
tjenefits  that  must  be  reported  in  Item  57 
(Strike  Benefits)  of  Statement  B.  The 
union  must  also  report  disbursements 
associated  with  efforts  to  become  the 
exclusive  bargaining  representative  for 
any  unit  of  employees,  or  to  keep  from 
losing  a  unit  in  a  decertification  election  or 
to  another  labor  organization,  or  to  recruit 
new  members. 

For  all  major  disbursements  in  this 
category: 

Enter  in  Column  (A)  of  an  Initial 
Itemization  Page  the  full  name  and 
business  address  of  the  entity  or  individual 
to  which  the  disbursement  was  made.  Do 
not  abbreviate  the  name  of  the  entity  or 
individual.  If  ycu  do  not  know  and  cannot 
reasonably  obtain  the  full  address  of  the 
entl^/  or  individual,  the  city  and  state  are 
sufficient. 

Enter  in  Column  (B)  the  type  of  business 
or  job  classification  of  the  entity  or 
individual  to  which  the  union  disbursed 
$5,000  or  more  in  Representational 
Activities  during  the  reporting  period,  such 
as  pnnting  company,  office  supplies 
vendor,  legal  counsel,  etc. 

Enter  in  Column  (C)  the  purpose  of  the 
disbursement  of  $5,000  or  more,  which 
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means  a  brief  statement  or  description  of 
the  reason  the  disbursement  was  made. 
Examples  of  adequate  descriptions 
include  the  following:  contract  negotiation, 
grievance  arbitration,  litigation  regarding 
the  interpretation  of  a  collective  bargaining 
agreement,  preparing  organizing 
campaign  pamphlets,  staffing  a  help  desk, 
opposition  research,  litigation  regarding 
representation  issues,  litigation  regarding 
a  refusal  to  bargain,  etc.  Neither  the 
name  of  the  employer  nor  the  specific 
bargaining  unit  that  is  the  subject  of  the 
organizing  activity  need  be  identified. 

Enter  in  Column  (D)  the  date  that  the 
disbursement  of  $5,000  or  more  was 
made.  The  date  of  disbursement  for 
reporting  purposes  is  the  date  the  lat>or 
organization  actually  disbursed  the 
money. 

Enter  in  Column  (E)  the  amount  of  the 
disbursement  of  $5,000  or  more. 

Enter  in  Line  (F)  the  total  of  all 
disbursements  listed  in  Column  (E). 

Enter  in  Line  (G)  the  totals  from  any 
Continuation  Itemization  Pages  for  this 
payee. 

Enter  in  Line  (H)  the  total  of  all  itemized 
disbursements  to  this  payee  (the  sum  of 
Lines  (F)  and  (G)). 

Enter  in  Line  (I)  the  total  of  ail  non- 
itemized  disbursements  to  this  payee  (that 
is,  all  individual  disbursements  of  less 
than  $5,000  each). 

Enter  in  Line  (J)  the  total  of  all 
transactions  with  this  payee  for  this 
schedule  (the  sum  of  Lines  (H)  and  (I)). 

An  Initial  Itemization  Page  must  be 
completed  for  each  payee.  Only  one 
payee  should  be  reported  per  page.  If  the 
Initial  Itemization  Page  does  not  provide 
enough  space,  the  Continuation 
Itemization  Page(s)  should  be  used  to 
report  additional  disbursements  to  the 
payee. 


Add  the  total  amount  of  itemized 
disbursements  to  named  vendors  (the 
sum  of  the  amounts  entered  in  Line  (H)  on 
all  Initial  Itemization  Pages  for  Schedule 
1 5)  and  enter  the  total  on  Line  1  of 
Summary  Schedule  15  on  the  Detailed 
Summary  Page.  Add  the  total  amount  of 
non-itemized  disbursements  to  named 
vendors  (the  sum  of  the  amounts  entered 
in  Line  (I)  on  all  Initial  Itemization  Pages 
for  Schedule  15)  and  enter  the  total  on 
Line  2  of  Summary  Schedule  15.  Enter  in 
Line  3  of  Summary  Schedule  15  the  total 
of  all  disbursements  to  officers  allocated 
to  the  schedule.  This  is  the  sum  of  the 
amounts  that  correspond  to  the 
percentages  entered  in  Line  (I)  of 
Schedule  1 1 .  Enter  in  Line  4  of  Summary 
Schedule  15  the  total  of  all  disbursements 
to  employees  allocated  to  the  schedule. 
This  is  the  sum  of  the  amounts  that 
con-espond  to  the  percentages  entered  in 
Line  (I)  of  Schedule  12.  Enter  the  total 
amount  of  all  other  disbursements  relating 
to  this  schedule  made  to  other  payees 
during  the  reporting  period  on  Line  5  of 
Summary  Schedule  15.  This  is  the  total 
from  your  organization's  books  of  all 
disbursements  relating  to  this  schedule 
made  to  payees  who  did  not  have  a  single 
disbursement  of  $5,000  or  more  or 
disbursements  that  aggregated  $5,000  or 
more.  Add  Lines  1  through  5  and  enter 
the  total  on  Line  6  of  Summary  Schedule 
1 5  and  in  Item  50  (Representational 
Activities)  of  Statement  B. 

SCHEDULE  16  -  POLITICAL 
ACTIVITIES  AND  LOBBYING-  Report 
the  labor  organization's  direct  and  indirect 
disbursements  to  all  entities  and 
individuals  during  the  reporting  period 
associated  with  political  disbursements  or 
contributions  in  money.  Also  report  the 
labor  organization's  direct  and  indirect 
distxjrsements  to  all  entities  and 
individuals  during  the  reporting  period 
associated  with  dealing  with  the  executive 
and  legislative  branches  of  the  Federal, 
state,  and  local  govemments  and  with 
independent  agencies  and  staffs  to 
advance  the  passage  or  defeat  of  existing 
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or  potential  laws  or  the  promulgation  or 
any  other  action  with  raspect  to  rules  or 
regulations  (including  litigation  expenses) 
It  does  not  matter  whether  the  lobbying 
attempt  succeeds 

A  political  disbursement  or  contnbution  is 
one  that  is  intended  to  influence  the 
selection,  nomination,  election,  or 
appointment  of  anyone  to  a  Federal,  state, 
or  local  executive,  legislative  or  judicial 
public  office,  or  office  m  a  political 
organization,  or  the  election  of 
Presidential  or  Vice  Presidential  electors, 
and  support  for  or  opposition  to  ballot 
referenda    It  does  not  matter  whether  the 
attempt  succeeds.  Include  disbursements 
for  communications  with  members  (or 
agency  fee  paying  nonmembers)  and  their 
families  for  registration,  get-out-the-vote 
and  voter  education  campaigns,  the 
expenses  of  establishing,  administenng 
and  soliciting  contnbutions  to  union 
segregated  political  funds  (or  PACs), 
disbursements  to  political  organizations  as 
defined  by  the  IRS  in  26  U  S  C  527,  and 
other  political  disbursements. 

For  all  major  disbursements  in  this 
category; 

Enter  in  Column  (A)  of  an  Initial 
Itemization  Page  the  full  name  and 
business  address  of  the  entity  or  individual 
to  which  the  disbursement  was  made    Do 
not  abbreviate  the  name  of  the  entity  or 
individual.   If  you  do  not  know  and  cannot 
reasonably  obtain  the  full  address  of  the 
entity  or  individual,  the  union  may  report 
only  the  city  and  state. 

Enter  in  Column  (B)  the  type  of  business 
or  job  classification  of  the  entity  or 
individual  to  which  the  union  disbursed 
$5,000  or  more  for  Political  Activities  and 
Lobbying  dunng  the  reporting  penod,  such 
as  campaign  advisor,  lobbyist,  marketing 
firm,  fund  raiser,  think  tank,  issue 
advocacy  group,  pnnting  company,  office 
supplies  vendor,  legal  counsel,  etc 

Enter  in  Column  (C)  the  purpose  of  the 
disbursement  of  $5,000  or  more,  which 


means  a  brief  statement  or  description  of 
the  reason  the  disbursement  was  made. 
Examples  of  adequate  descriptions 
include  the  following:  a  registration  drive, 
get-out-the-vote  campaign,  voter 
education  campaign,  fund  raising, 
advocating  or  opposing  legislation 
(including  litigation  challenging  such 
legislation)  advocating  or  opposing 
regulations  (including  litigation  challenging 
such  regulations),  etc.  The  specific 
campaign,  legislation,  regulation, 
referendum,  etc.  should  be  identified 
whenever  possible.  Distinguish  t>etween 
activities  in  the  United  States  and 
activities  in  foreign  countries. 

Enter  in  Column  (D)  the  date  that  the 
disbursement  of  $5,000  or  more  was 
made    The  date  of  disbursement  for 
reporting  purposes  is  the  date  the  labor 
organization  actually  disbursed  the 
money. 

Enter  in  Column  (E)  the  amount  of  the 
disbursement  of  $5,000  or  more. 

Enter  in  Line  (F)  the  total  of  all 
disbursements  listed  in  Column  (E). 

Enter  in  Line  (G)  the  totals  from  any 
Continuation  Itemization  Pages  for  this 
payee. 

Enter  in  Line  (H)  the  total  of  all  itemized 
disbursements  to  this  payee  (the  sum  of 
Lines  (F)  and  (G)). 

Enter  in  Line  (I)  the  total  of  all  non- 
itemized  disbursements  to  this  payee  (that 
IS,  all  individual  disbursements  of  less 
than  $5,000  each). 

Enter  in  Line  (J)  the  total  of  all 
transactions  with  this  payee  for  this 
schedule  (the  sum  of  Lines  (H)  and  (I)). 

An  Initial  Itemization  Page  must  be 
completed  for  each  payee.  Only  one 
payee  should  be  reported  per  page.  If  the 
Initial  Itemization  Page  does  not  provide 
enough  space,  the  Continuation 
Itemization  Page(s)  should  be  used  to 
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report  additional  disbursements  to  the 
payee. 


Add  the  total  amount  of  itemized 
disbursements  to  named  vendors  (the 
sum  of  the  amounts  entered  in  Line  (H)  on 
all  Initial  Itemization  Pages  for  Schedule 
16  and  enter  the  total  on  Line  1  of 
Summary  Schedule  16  on  the  Detailed 
Summary  Page.  Add  the  total  amount  of 
non-itemized  disbursements  to  named 
vendors  (the  sum  of  the  amounts  entered 
in  Line  (I)  on  all  Initial  Itemization  Pages 
for  Schedule  16)  and  enter  the  total  on 
Line  2  of  Summary  Schedule  16.  Enter  in 
Line  3  of  Summary  Schedule  16  the  total 
of  all  disbursements  to  officers  allocated 
to  the  schedule.  This  is  the  sum  of  the 
amounts  that  correspond  to  the 
percentages  entered  in  Line  (I)  of 
Schedule  1 1 .  Enter  in  Line  4  of  Summary 
Schedule  16  the  total  of  all  disbursements 
to  employees  allocated  to  the  schedule. 
This  is  the  sum  of  the  amounts  that 
correspond  to  the  percentages  entered  in 
Line  (I)  of  Schedule  12.  Enter  the  total 
amount  of  all  other  disbursements  relating 
to  other  payees  during  the  reporting 
period  on  Line  5  of  Summary  Schedule 
16.  This  is  the  total  from  your 
organization's  books  of  all  disbursements 
relating  to  this  schedule  made  to  payees 
who  did  not  have  a  single  disbursement  of 
$5,000  or  more  or  disbursements  that 
aggregated  $5,000  or  more.  Add  Lines  1 
Jirough  5  and  enter  the  total  on  Line  6  of 
Summary  Schedule  16  and  in  Item  51 
(Political  Activities  and  Lobbying)  of 
Statement  B. 

SCHEDULE  17  -  CONTRIBUTIONS, 
GIFTS,  AND  GRANTS  -  Report  the  labor 
organization's  direct  and  indirect 
disbursements  to  all  entities  and 
individuals  during  the  reporting  period 
associated  with  contributions,  gifts,  and 
grants,  other  than  those  listed  on 
Schedules  15, 16,  and  20.  Include,  for 
example,  charitable  contributions, 
contributions  to  scholarship  funds,  etc. 

For  all  major  disbursements  in  this 
category: 


Enter  in  Column  (A)  of  an  Initial 
Itemization  Page  the  full  name  and 
business  address  of  the  entity  or  individual 
to  which  the  disbursement  was  made.  Do 
not  abbreviate  the  name  of  the  entity  or 
individual.  If  you  do  not  know  and  cannot 
reasonably  obtain  the  full  address  of  the 
entity  or  individual,  the  union  may  report 
only  the  city  and  state. 

Enter  in  Column  (B)  the  type  of  business 
or  job  classification  of  the  entity  or 
individual  to  which  the  union  disbursed 
$5,000  or  more  in  Contributions,  Gifts,  and 
Grants  during  the  reporting  period,  such 
as  charity,  scholarship  fund,  state  or  local 
affiliate,  etc. 

Enter  in  Column  (C)  the  purpose  of  the 
disbursement  of  $5,000  or  more,  v^rtiich 
means  a  brief  statement  or  description  of 
the  reason  the  disbursement  was  made. 
Examples  of  adequate  descriptions 
include  the  following:  medical  research, 
community  development,  job  retraining, 
education,  disaster  and  relief  assistance, 
athletic  and  youth  sponsorships,  etc. 

Enter  in  Column  (D)  the  date  that  the 
disbursement  of  $5,000  or  more  was 
made.  The  date  of  disbursement  for 
reporting  purposes  is  the  date  the  latxjr 
organization  actually  disbursed  the 
money. 

Enter  in  Column  (E)  the  amount  of  the 
disbursement  of  $5,000  or  more. 

Enter  in  Line  (F)  the  total  of  all 
disbursements  listed  in  Column  (E).  — 

Enter  in  Line  (G)  the  totals  from  any 
Continuation  Itemization  Pages  for  this 
payee. 

Enter  in  Line  (H)  the  total  of  all  itemized 
disbursements  to  this  payee  (the  sum  of 
Lines  (F)  and  (G)). 

Enter  in  Line  (I)  the  total  of  all  non- 
itemized  disbursements  to  this  payee  (that 
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IS,  all  individual  disbursements  of  less 
than  $5,000  each). 

Enter  in  Line  (J)  the  total  of  all 
transactions  with  this  payee  for  this 
schedule  (the  sum  of  Lines  (H)  and  (I)). 

An  Initial  Itemization  Page  must  be 
completed  for  each  payee    Only  one 
payee  should  be  reported  per  page    If  the 
Initial  Itemization  Page  does  not  provide 
enough  space,  the  Continuation 
Itemization  Page{s)  should  be  used  to 
report  additional  disbursements  to  the 
payee. 

Add  the  total  amount  of  itemized 
disbursements  to  named  vendors  (the 
sum  of  the  amounts  entered  in  Ljne  (H)  on 
all  Initial  Itemization  Pages  for  Schedule 
1 7  and  enter  the  total  on  Line  1  of 
Summary  Schedule  17  on  the  Detailed 
Summary  Page.  Add  the  total  amount  of 
non-itemized  disbursements  to  named 
vendors  (the  sum  of  the  amounts  entered 
in  Line  (I)  on  all  Initial  Itemization  Pages 
for  Schedule  17)  and  enter  the  total  on 
Line  2  of  Summary  Schedule  17    Enter  in 
Line  3  of  Summary  Schedule  17  the  total 
of  all  disbursements  to  officers  allocated 
to  the  schedule.  This  is  the  sum  of  the 
amounts  that  correspond  to  the 
percentages  entered  in  Line  (I)  of 
Schedule  1 1    Enter  in  Line  4  of  Summary 
Schedule  17  the  total  of  all  disbursements 
to  employees  allocated  to  the  schedule. 
This  IS  the  sum  of  the  amounts  that 
correspond  to  the  percentages  entered  in 
Line  (I)  of  Schedule  12.  Enter  the  total 
amount  of  all  other  disbursements  relating 
to  this  schedule  made  to  other  payees 
dunng  the  reporting  penod  on  Line  5  of 
Summary  Schedule  17.  This  is  the  total 
from  your  organization's  books  of  all 
disbursements  relating  to  this  schedule 
made  to  payees  who  did  not  have  a  single 
disbursement  of  $5,000  or  more  or 
disbursements  that  aggregated  $5,000  or 
more    Add  Lines  1  through  5  and  enter 
the  total  on  Line  6  of  Summary  Schedule 
-17  and  in  Item  52  (Contnbutions,  Gifts  and 
Grants)  of  Statement  B 


SCHEDULE  18  -  GENERAL  OVERHEAD 

-  Report  the  labor  organization's  direct 
and  indirect  disbursements  to  all  entities 
and  individuals  during  the  reporting  period 
associated  with  general  overhead  that 
cannot  be  allocated  to  any  of  the  other 
disbursement  categories  in  Statement  B. 

Some  disbursements  for  overhead  do  not 
suppxDrt  a  specific  function,  so  these 
disbursements  should  be  reported  in  this 
schedule.  Include  support  personnel  at 
the  labor  organization's  headquarters, 
such  as  building  maintenance  personnel 
and  secunty  guards,  and  other  overhead 
costs.  Not  all  support  staff  should  be 
included  in  General  Overhead.  For 
instance,  the  salary  of  an  assistant, 
whenever  possible,  should  be  allocated  at 
the  same  ratio  as  the  person  or  persons  to 
whom  they  provide  support. 

For  all  major  disbursements  in  this 
category: 

Enter  in  Column  (A)  of  an  Initial 
Itemization  Page  the  full  name  and 
business  address  of  the  entity  or  individual 
to  which  the  disbursement  was  made.  Do 
not  abbreviate  the  name  of  the  entity  or 
individual    If  you  do  not  know  and  cannot 
reasonably  obtain  the  full  address  of  the 
entity  or  individual,  the  union  may  report 
only  the  city  and  state. 

Enter  in  Column  (B)  the  type  of  business 
or  job  classification  of  the  entity  or 
individual  to  which  the  union  disbursed 
$5,000  or  more  in  General  Overhead 
dunng  the  reporting  period,  such  as  office 
supplies  vendor,  landlord,  mortgage 
lender,  cleaning  firm,  security  firm,  etc. 

Enter  in  Column  (C)  the  purpose  of  the 
disbursement  of  $5,000  or  more,  in 
sufficient  detail  to  determine  why  the 
disbursement  cannot  be  allocated  to 
another  schedule. 

Enter  in  Column  (D)  the  date  that  the 
disbursement  of  $5,000  or  more  was 
made.  The  date  of  disbursement  for 
reporting  purposes  is  the  date  the  labor 
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organization  actually  disbursed  the 
money. 

Enter  in  Column  (E)  the  amount  of  the 
disbursement  of  $5,000  or  more. 

Enter  in  Line  (F)  the  total  of  all 
disbursements  listed  in  Column  (E). 

Enter  in  Line  (G)  the  totals  from  any 
Continuation  Itemization  Pages  for  this 
payee. 

Enter  in  Line  (H)  the  total  of  ail  itemized 
disbursements  to  this  payee  (the  sum  of 
Lines  (F)  and  (G)). 

Enter  in  Line  (I)  the  total  of  all  non- 
itemized  disbursements  to  this  payee  (that 
is,  all  individual  disbursements  of  less 
than  $5,000  each). 

Enter  in  Line  (J)  the  total  of  all 
transactions  with  this  payee  for  this 
schedule  (the  sum  of  Lines  (H)  and  (I)). 

An  Initial  Itemization  Page  must  be 
completed  for  each  payee.  Only  one 
payee  should  be  reported  per  page.  If  the 
Initial  Itemization  Page  does  not  provide 
enough  space,  the  Continuation 
itemization  Page(s)  should  be  used  to 
report  additional  disbursements  to  the 
payee. 

Add  the  total  amount  of  itemized 
disbursements  to  named  vendors  (the 
sum  of  the  amounts  entered  in  Line  (H)  on 
all  Initial  Itemization  Pages  for  Schedule 
1 8  and  enter  the  total  on  Line  1  of 
Summary  Schedule  18  on  the  Detailed 
Summary  Page.  Add  the  total  amount  of 
non-itemized  disbursements  to  named 
vendors  (the  sum  of  the  amounts  entered 
in  Line  (I)  on  all  Initial  Itemization  Pages 
for  Schedule  18)  and  enter  the  total  on 
Line  2  of  Summary  Schedule  18.  Enter  in 
Line  3  of  Summary  Schedule  18  the  total 
of  all  disbursements  to  officers  allocated 
to  the  schedule.  This  is  the  sum  of  the 
amounts  that  correspond  to  the 
percentages  entered  in  Line  (I)  of 
Schedule  1 1 .  Enter  in  Line  4  of  Summary 


Schedule  18  the  total  of  all  disbursements 
to  employees  allocated  to  the  schedule. 
This  is  the  sum  of  the  amounts  that 
conrespond  to  the  percentages  entered  in 
Line  (I)  of  Schedule  12.  Enter  the  total 
amount  of  all  other  disbursements  relating 
to  this  schedule  made  to  other  payees 
during  the  reporting  period  on  Line  5  of 
Summary  Schedule  18.  This  is  the  total 
from  your  organization's  txjoks  of  all 
disbursements  relating  to  this  schedule 
made  to  payees  who  did  not  have  a  stfigle 
disbursement  of  $5,000  or  more  or 
disbursements  that  aggregated  $5,000  or 
more.  Add  Lines  1  through  5  and  enter 
the  total  on  Line  6  of  Summary  Schedule 
18  and  in  Item  53  (General  Overtiead)  of 
Statement  B. 

SCHEDULE  19 -UNION 
ADMINISTRATION  —  Report  the  labor 
organization's  direct  and  indirect 
disbursements  to  all  entities  and 
individuals  during  the  reporting  period 
associated  with  union  administration. 
Union  administration  includes 
disbursements  relating  to  the  nomination 
and  election  of  union  officers,  the  union's 
regular  membership  meetings, 
intennediate,  national  and  international 
meetings,  union  disciplinary  proceedings, 
the  administration  of  trusteeships,  and  the 
administration  of  apprenticeship  and 
member  education  programs  (not 
including  political  education  which  should 
be  reported  in  Schedule  16). 

For  all  major  disbursements  in  this 
category: 

Enter  in  Column  (A)  of  an  Initial 
Itemization  Page  the  full  name  and 
business  address  of  the  entity  or  individual 
to  which  the  disbursement  was  made.  Do 
not  abbreviate  the  name  of  the  entity  or 
individual.  If  you  do  not  know  and  cannot 
reasonably  obtain  the  full  address  of  the 
entity  or  individual,  the  union  may  report 
only  the  city  and  state. 

Enter  in  Column  (B)  the  type  of  business 
or  job  classification  of  the  entity  or 
individual  to  which  the  union  disbursed 
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$5,000  or  more  for  Union  Administration 
dunng  the  reporting  penod,  such  as 
pnnting  company,  office  supplies  vendor, 
legal  counsel,  etc. 

Enter  m  Column  (C)  the  purpose  of  the 
disbursement  of  55. 000  or  more  m 
sufficient  detail  to  determine  why  the 
disbursement  cannot  be  allocated  to 
another  schedule.   For  example,  pnnting 
of  election  ballots,  rental  of  meeting 
facilities  for  a  union  convention,  printing  of 
transcnpis  of  trusteeship  heanng,  etc 

Enter  in  Column  (D)  the  date  that  the 
disbursement  of  55,000  or  more  was 
made.   The  date  of  disbursement  for 
reporting  purposes  is  the  date  the  labor 
organization  actually  disbursed  the 
money. 

Enter  in  Column  (E)  the  amount  of  the 
disbursement  of  55,000  or  more. 

Enter  m  Line  (F)  the  total  of  all 
disbursements  listed  m  Column  (E) 

Enter  in  Line  (G)  the  totals  from  any 
Continuation  Itemization  Pages  for  this 
payee 

Enter  in  Line  (H)  the  total  of  all  itemized 
disbursements  to  this  payee  (the  sum  of 
Lines  iF)and  (G)), 

Enter  in  Line  (I)  the  total  of  all  non- 
itemized  disbursements  to  this  payee  (that 
is,  all  individual  disbursements  of  less 
than  55,000  each). 

Enter  in  Line  (J)  the  total  of  all 
transactions  with  this  payee  for  this 
schedule  (the  sum  of  Lines  (H)  and  (I)). 

An  Initial  Itemization  Page  must  be 
completed  for  each  payee    Only  one 
payee  should  be  reported  per  page    If  the 
Initial  Itemization  Page  does  not  provide 
enough  space,  the  Continuation 
itemization  Page(s)  should  be  used  to 
report  additional  disbursements  to  the 
payee 


Add  the  total  amount  of  itemized 
disbursements  to  named  vendors  (the 
sum  of  the  amounts  entered  in  Line  (H)  on 
all  Initial  Itemization  Pages  for  Schedule 
19  and  enter  the  total  on  Line  1  of 
Summary  Schedule  19  on  the  Detailed 
Summary  Page.  Add  the  total  amount  of 
non-itemized  disbursements  to  named 
vendors  (the  sum  of  the  amounts  entered 
in  Line  (I)  on  ail  Initial  Itemization  Pages 
for  Schedule  19)  and  enter  the  total  on 
Line  2  of  Summary  Schedule  19.  Enter  in 
Line  3  of  Summary  Schedule  19  the  total 
of  all  disbursements  to  officers  allocated 
to  the  schedule.  This  is  the  sum  of  the 
amounts  that  correspond  to  the 
percentages  entered  in  Line  (I)  of 
Schedule  11.   Enter  in  Line  4  of  Summary 
Schedule  19  the  total  of  all  disbursements 
to  employees  allocated  to  the  schedule. 
This  IS  the  sum  of  the  amounts  that 
correspond  to  the  percentages  entered  in 
Line  (I)  of  Schedule  12.  Enter  the  total 
amount  of  all  other  disbursements  relating 
to  this  schedule  made  to  other  payees 
dunng  the  reporting  period  on  Line  5  of 
Summary  Schedule  19.  This  is  the  total 
from  your  organization's  tx)oks  of  all 
disbursements  relating  to  this  schedule 
made  to  payees  who  did  not  have  a  single 
disbursement  of  $5,000  or  more  or 
disbursements  that  aggregated  $5,000  or 
more.  Add  Lines  1  through  5  and  enter 
the  total  on  Line  6  of  Summary  Schedule 
19  and  in  Item  54  (Union  Administration) 
of  Statement  B, 

SCHEDULE  20  -  BENEFITS  -  [Note:  Do 
not  use  the  Itemization  Pages  for 
Schedule  20.  Instead  use  the  separate 
Schedule  20]  Report  the  labor 
organization's  direct  and  indirect 
disbursements  to  all  entities  and 
individuals  during  the  reporting  penod 
associated  with  direct  and  indirect  benefits 
for  officers,  employees,  members,  and 
their  beneficiaries.  Benefit  disbursements 
to  be  reported  in  Schedule  20  include,  for 
example,  disbursements  for  life  insurance, 
health  insurance,  and  pensions.  Do  not 
include  salary  bonuses,  severance 
paym.ents,  or  payments  for  accrued 


-36- 


58510 


Federal  Register /Vol.  B8,  No,   196 /Thursday,  October  9,  2003/Rules  and  Reeulations 


Federal  Register / Vol.  68,  No.  196 /Thursday.  October  9,  2003 /Rules  and  Regulations  58509 


vacation,  which  should  be  reported  in 
Column  (D)  of  Schedule  1 1  or  12. 

Direct  benefit  disbursements  are  those 
made  to  officers,  employees,  members, 
and  their  beneficiaries  from  the  lalx)r 
organization's  funds.  Indirect  benefit 
disbursements  are  those  made  from  the 
labor  organization's  funds  to  a  separate 
and  independent  entity,  such  as  a  trust  or 
insurance  company,  which  in  turn  and 
under  certain  conditions  will  pay  benefits 
to  the  covered  individuals.  An  example  of 
an  indirect  benefit  disbursement  is  the 
premium  on  group  life  insurance. 

Enter  in  Column  (A)  the  type  of  benefit, 
such  as  pension,  welfare,  etc. 

Enter  in  Column  (B)  to  whom  payment 
was  made;  for  example,  union  members, 
insurance  company,  etc.  Individual  union 
members  and  their  beneficiaries  are  not 
required  to  be  listed  by  name. 

Enter  in  Column  (C)  the  amount  disbursed 
for  each  type  of  benefit. 

Enter  on  Line  22  the  total  from  any 
additional  pages.  Add  Lines  1  through  22 
and  enter  the  total  on  Line  23  and  in  Item 
55  (Benefits)  of  Statement  B. 

STATEMENT  A 

ASSETS  AND  LIABILITIES 

ASSETS 

22.  CASH  —  Enter  the  total  of  all  the 
labor  organization's  cash  on  hand  and  on 
deposit  at  the  start  and  end  of  the 
reporting  period  in  Columns  (A)  and  (B), 
respectively.  Include  all  cash  on  hand, 
such  as  undeposited  cash,  checks,  and 
money  orders;  petty  cash;  and  cash  in 
safe  deposit  boxes.  Cash  on  deposit 
includes  funds  in  banks,  credit  unions,  and 
other  financial  institutions,  such  as 
checking  accounts,  savings  accounts, 
certificates  of  deposit,  and  money  mari<et 
accounts.  Also,  include  any  interest 
credited  to  the  labor  organization's 


account  during  the  reporting  period. 

NOTE:  The  checking  account  balances 
reported  should  be  obtained  from  the 
labor  organization's  boo/cs  as  reconciled 
with  the  balances  shown  on  bank 
statements. 

23.  ACCOUNTS  RECEIVABLE — 

Ordinarily,  accounts  receivable  are 
moneys  due  for  goods  sold  or  services 
rendered  evidenced  by  notes,  statements, 
invoices,  or  other  written  evidence  of  a 
present  obligation.  Enter  in  Column  (A) 
the  total  of  all  gross  accounts  receivable 
at  the  start  of  the  reporting  period.  Enter 
in  Column  (B)  the  total  of  all  gross 
accounts  receivable  at  the  end  of  the 
reporting  period,  which  is  also  reported  on 
Line  28,  Column  B  of  Schedule  1 
(Accounts  Receivable  Aging  Schedule).  If 
accounts  receivable  are  earned  on  the 
lat>or  organization's  tx)oks  at  net  (gross 
accounts  receivable  less  the  allowance  for 
doubtful  accounts),  the  labor  organization 
may  report  the  allowance  for  doubtful 
accounts  in  Item  69  (Additional 
Information). 

24.  LOANS  RECEIVABLE  —  Enter  in 
Column  (A)  the  total  of  all  gross  loans 
receivable  at  the  start  of  the  reporting        ^ 
period,  which  is  also  reported  on  Line  6, 
Column  (B)  of  Schedule  2  (Loans 
Receivable).  Enter  in  Column  (B)  the  total 
of  all  ^ross  loans  receivable  at  the  end  of 
the  reporting  period,  which  is  also 
reported  on  Line  6,  Column  (E)  of 
Schedule  2. 

25.  U.S.  TREASURY  SECURITIES  — 

Enter  the  total  value  of  all  U.S.  Treasury 
securities  as  shown  on  the  labor 
organization's  books  at  the  start  and  end 
of  the  reporting  period  in  Columns  (A)  and 
(B),  respectively.  If  the  value  reported  is 
different  from  the  original  cost,  the  original 
cost  must  be  reported  in  Item  69 
(Additional  Infonmation).  Other  U.S. 
Govemment  obligations,  state  and 
municipal  bonds,  and  foreign  govemment 
securities  must  be  reported  in  Schedule  5 
(Investments  Other  Than  U.S.  Treasury 
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Securities)  under  "Marketable  Securities" 
and  in  Item  26  (Investments). 

26.  INVESTMENTS  —  Enter  in  Column 
(A)  the  total  txx)k  value  at  the  start  of  the 
reporting  penod  of  all  investments  other 
than  US  Treasury  secunties,  which  are 
reported  in  Item  25  (U.S.  Treasury 
Secunties).  Enter  in  Column  (B)  the  total 
reported  on  Line  7  of  Schedule  5 
(Investments  Other  Than  U.S.  Treasury 
Secunties). 

27.  FIXED  ASSETS  — Enter  in  Column 

(A)  the  total  value  as  shown  on  the  labor 
organization's  books  at  the  start  of  the 
reporting  penod  of  all  fixed  assets,  such 
as  land,  buildings,  automobiles,  and  office 
furniture  and  equipment.  Enter  in  Column 

(B)  the  total  reported  on  Line  8,  Column 
(D)  of  Schedule  6  (Fixed  Assets) 

28.  OTHER  ASSETS  — Enter  in  Column 

(A)  the  total  value  as  shown  on  the  labor 
organization's  books  at  the  start  of  the 
reporting  penod  of  all  assets  not  reported 
in  Items  22  through  27    Enter  in  Column 

(B)  the  total  reported  on  Line  15  of 
Schedule  7  (Other  Assets). 

29.  TOTAL  ASSETS  —  Add  Items  22 
through  28.  Columns  (A)  and  (B),  and 
enter  the  respective  totals  in  Item  29. 


LIABILITIES 


\ 


30.  ACCOUNTS  PAYABLE  —  Ordinarily 
accounts  payable  are  those  obligations 
incurred  on  an  open  account  for  goods 
and  services  rendered    Enter  in  Column 
(C)  the  total  of  all  gross  accounts  payable 
at  the  start  of  the  reporting  penod    Enter 
in  Column  (D)  the  total  of  all  gross 
accounts  payable  at  the  end  of  the 
reporting  penod,  which  is  also  reported  on 
Line  28,  Column  B  of  Schedule  8 
(Accounts  Payable  Aging  Schedule) 

31.  LOANS  PAYABLE  —  Enter  in 

Column  (C)  the  total  of  all  gross  loans 
payable  at  the  start  of  the  reporting  penod, 
which  IS  also  reported  on  Line  13,  Column 
(B)  of  Schedule  9  (Loans  Payable).   Enter 


in  Column  (D)  the  total  of  all  gross  loans 
payable  at  the  end  of  the  reporting  period, 
which  is  also  reported  on  Line  13,  Column 
(E)  of  Schedule  9. 

32.  MORTGAGES  PAYABLE  —  Enter 
the  total  amount  of  the  iatxjr 
organization's  obligations  that  were 
secured  by  mortgages  or  similar  liens  on 
real  property  (land  or  buildings)  at  the  start 
and  end  of  the  reporting  period  in 
Columns  (C)  and  (D),  respectively. 

33.  OTHER  LIABILITIES  —  Enter  in 
Column  (C)  the  total  amount  as  shown  on 
the  labor  organization's  books  at  the  start 
of  the  reporting  period  of  all  liabilities  not 
reported  in  Items  30  through  32.  Enter  in 
Column  (D)  the  total  reported  on  Line  14 
of  Schedule  10  (Other  Liabilities). 

34.  TOTAL  LIABILITIES  —  Add  Items  30 
through  33,  Columns  (C)  and  (D),  and 
enter  the  respective  totals  in  Item  34. 

35.  NET  ASSETS  —  Subtract  Item  34 
(Total  Liabilities),  Column  (C)  from  Item  29 
(Total  Assets),  Column  (A)  and  enter  the 
difference  in  Item  35,  Column  (C). 
Subtract  Item  34,  Column  (D)  from  Item 
29,  Column  (B)  and  enter  the  difference  in 
Item  35,  Column  (D). 

STATEMENT  B 
RECEIPTS  AND 
DISBURSEMENTS 

Under  Statement  B,  receipts  must  be 
recorded  when  money  is  actually  received 
by  the  labor  organization  and 
disbursements  must  be  recorded  when 
money  is  actually  paid  out  by  the  labor 
organization. 

The  purpose  of  Statement  B  is  to  report 
the  flow  of  cash  in  and  out  of  the  labor 
organization  during  the  reporting  period. 
Transfers  t)etween  separate  bank 
accounts  or  between  specigl  funds  of  the 
labor  organization,  such  as  vacation  or 
strike  funds,  do  not  represent  the  flow  of 
cash  in  and  out  of  the  labor  organization. 
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Therefore,  these  transfers  should  not  be 
reported  as  receipts  and  disbursements  of 
the  labor  organization.  For  example,  do 
not  report  a  transfer  of  cash  from  the  latx)r 
organization's  savings  account  to  its 
checking  account.  Likeyvise,  the  use  of 
funds  reported  in  Item  22  (Cash)  of 
Statement  A  to  purchase  certificates  of 
deposit  and  the  redemption  of  certificates 
of  deposit  should  not  be  reported  in 
Statement  B. 

Since  Statement  B  reports  all  cash  flowing 
in  and  out  of  the  labor  organization, 
"netting"  is  not  pemiitted.  "Netting"  is  the 
offsetting  of  receipts  against 
disbursements  and  reporting  only  the 
balance  (net)  as  either  a  receipt  or 
disbursement.  For  example,  if  an  officer 
received  $1 ,000  from  the  labor 
organization  for  convention  expenses, 
used  only  $800  and  retumed  the 
remaining  $200,  the  $1,000  disbursement 
must  be  reported  in  Schedule  1 1  (All 
Officers  and  Disbursements  to  Officers) 
and  the  appropriate  disbursement 
Schedule  15  through  21,  and  the  $200 
receipt  must  be  reported  in  Schedule  14 
(Other  Receipts).  It  would  be  incorrect  to 
report  only  an  $800  net  disbursement  to 
the  officer. 

Receipts  and  disbursements  by  an  agent 
on  behalf  of  the  labor  organization  are 
considered  receipts  and  disbursements  of 
the  labor  organization  and  must  be 
reported  in  the  same  detail  as  other 
receipts  and  disbursements.  For 
example,  if  the  labor  organization  owns  a 
building  managed  by  a  rental  agent,  the 
agent's  rental  receipts  and  disbursements 
for  expenses  must  be  reported  on  the 
labor  organization's  Form  LM-2.  Also,  if 
the  labor  organization's  parent  body  or  an 
intermediate  body  functions  as  an  agent 
receiving  and  disbursing  funds  of  the  labor 
organization  to  third  parties,  these  receipts 
and  disbursements  must  be  reported  on 
the  labor  organization's  Form  LM-2.  For 
example,  if  a  parent  body  receives  the 
latxir  organization's  dues  and  makes 
disbursements  from  that  money  to  pay  the 
labor  organization's  bills  (such  as 


payments  to  an  attorney  for  legal 
services),  those  receipts  and 
disbursements  must  be  reported  on  the 
labor  organization's  Form  LM-2. 

CASH  RECEIPTS 

36.  DUES  AND  AGENCY  FEES  -  Enter 
the  total  dues  including  regular  dues, 
working  dues,  etc.  received  by  the  lat)or 
organization.  Include  dues  received 
directly  by  the  organization  from 
members,  dues  received  from  employers 
through  a  checkoff  arrangement,  and  dues 
transmitted  to  the  organization  by  a  parent 
txxly  or  other  affiliate.  Report  the  full  dues 
received,  including  any  portion  that  will 
later  be  transmitted  to  an  intermediate  or 
parent  txxjy  as  per  capita  tax.  Also  report 
in  Item  36  payments  in  lieu  of  dues 
received  from  any  nonmemtjer  employees 
as  a  condition  of  employment  under  a 
union  security  provision  in  a  collective 
bargaining  agreement. 

If  an  intennediate  or  parent  body  receives 
dues  checkoff  directly  from  an  employer 
on  behalf  of  the  reporting  organization,  do 
not  report  in  Item  36  the  portion  retained 
by  that  organization  for  per  capita  tax  or 
other  purposes,  such  as  a  special 
assessment.  Any  amounts  retained  by 
the  intemnediate  body  or  parent  body 
other  than  per  capita  tax  must  be 
explained  in  Item  69  (Additional 
Information).  For  example,  if  the 
intermediate  body  or  parent  txxJy  retained 
$500  of  the  reporting  organization's  dues 
checkoff  as  payment  for  supplies 
purchased  from  that  body  by  the  reporting 
organization,  this  should  be  explained  in 
Item  69,  but  the  $500  should  not  be 
reported  as  a  receipt  or  disbursement  on 
either  organization's  Form  LM-2.  If, 
however,  the  intermediate  body  or  parent 
body  disbursed  part  of  the  reporting 
organization's  dues  checkoff  on  that 
organization's  behalf,  this  amount  should 
be  included  in  Item  36  and  in  the 
appropriate  disbursement  item  on  the 
reporting  organization's  Form  LM-2.  For 
example,  if  the  intermediate  body  or 
parent  txxJy  disbursed  $500  of  the 
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reporting  organization's  dues  checkoff  to 
an  attorney  who  had  provided  lobbying 
services  to  the  reporting  organization,  this 
amount  should  be  reported  in  Itenn  36  and 
as  a  disbursement  in  Schedule  15 
{Political  Activities  and  Lobbying)  of  the 
reporting  organization's  Form  LM-2 

Do  not  report  in  Item  36  dues  that  the 
reporting  organization  collected  on  t)ehalf 
of  other  organizations  for  transmittal  to 
them  For  example,  if  the  reporting 
organization  received  dues  from  a 
member  of  an  affiliate  who  worked  in  the 
reporting  organization's  junsdiction,  the 
dues  collected  on  the  affiliate's  behalf 
must  be  reported  in  item  46 

37.  PER  CAPITA  TAX  —  Enter  the  total 
per  capita  tax  received  by  your 
organization  if  your  organization  is  an 
intermediate  or  parent  body,  otherwise, 
enter  "O"  in  Item  37    Include  the  per  capita 
tax  portion  of  dues  received  directly  by 
your  organization  from  members  of 
affiliates,  per  capita  tax  received  from 
subordinates  either  directly  or  through 

•  intermedianes,  and  the  per  capita  tax 
portion  of  dues  received  through  a 
checkoff  arrangement  whereby  local  dues 
are  remitted  directly  to  an  intermediate  or 
parent  body  by  employers    Do  not  include 
dues  collected  on  behalf  of  subordinate 
organizations  for  transmittal  to  them    For 
example,  if  a  parent  body  received  dues 
checkoff  directly  from  an  employer  and 
returned  the  local's  portion  of  the  dues 
the  parent  body  must  report  the  dues 
received  on  behalf  of  the  local  in  Item  46 
(On  Behalf  of  Affiliates  for  Transmittal  to 
Them) 

38.  FEES.  FINES.  ASSESSMENTS. 
WORK  PERMITS  —  Enter  the  labor 
organization's  receipts  from  fees,  fines, 
assessments,  and  work  permits.   Receipts 
by  the  labor  organization  on  behalf  of 
affiliates  for  transmittal  to  them  must  be 
reported  in  Item  46  (On  Behalf  of  Affiliates 
for  Transmittal  to  Them) 

39.  SALE  OF  SUPPLIES  — Enter  the 

total  amount  received  by  the  labor 


organization  from  the  sale  of  supplies 
such  as  union  logo  clothing,  lapel  pins, 
bumper  stickers,  etc. 

40.  INTEREST  —  Enter  the  total  amount 
of  interest  received  by  the  labor 
organization  from  savings  accounts, 
bonds,  mortgages,  loans,  and  all  other 
sources. 

41 .  DIVIDENDS  —  Enter  the  total  amount 
of  dividends  from  stocks  and  other 
investments  received  by  the  labor 
organization.  Do  not  include  "dividends" 
from  credit  unions,  savings  and  loan 
associations,  etc.,  which  must  be  reported 
in  Item  40  (Interest). 

42.  RENTS  —  Enter  the  total  amount  of 
rents  received  by  the  labor  organization. 

43.  SALE  OF  INVESTMENTS  AND 
FIXED  ASSETS  —  Enter  the  total 
reported  on  Line  15  of  Schedule  3  (Sale  of 
Investments  and  Fixed  Assets). 

44.  LOANS  OBTAINED  —  Enter  the  total 
reported  on  Line  13,  Column  (C)  of 
Schedule  9  (Loans  Payable). 

45.  REPAYMENTS  OF  LOANS  MADE  — 

Enter  the  total  reported  on  Line  6,  Column 
(D)(1)  of  Schedule  2  (Loans  Receivable). 

46.  ON  BEHALF  OF  AFFILIATES  FOR 
TRANSMITTAL  TO  THEM  —  Enter  the 
total  amount  of  dues,  fees,  fines, 
assessments,  and  work  permit  fees 
received  by  the  labor  organization, 
through  a  checkoff  arrangement  or 
otherwise,  on  t>ehatf  of  affiliates  for 
transmittal  to  them.  Do  not  include  the 
amount  withheld  by  the  labor  organization 
for  per  capita  taxes  or  other  purposes, 
such  as  loan  repayments,  which  must  be 
reported  elsewhere  in  Statement  B.  When 
the  receipts  reported  in  Item  46  are 
transmitted,  the  disbursement  must  be 
reported  in  related  Item  63  (To  Affiliates  of 
Funds  Collected  on  Their  Behalf). 

47.  FROM  MEMBERS  FOR 
DISBURSEMENT  ON  THEIR  BEHALF  — 
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Enter  the  total  receipts  from  members  that 
are  specifically  designated  by  them  for 
disbursement  on  their  behalf;  for  example, 
contributions  from  members  for  transmittal 
by  the  labor  organization  to  charities. 
When  receipts  that  are  reported  in  Item  47 
are  transmitted,  the  disbursement  must  be 
reported  in  related  Item  64  (On  Behalf  of 
Individual  Members). 

48.  OTHER  RECEIPTS  —  Enter  the  total 
reported  on  Summary  Schedule  14,  Line 

49.  TOTAL  RECEIPTS  —  Add  Items  36 
through  48  and  enter  the  total  in  Item  49. 

CASH  DISBURSEMENTS 

50.  REPRESENTATIONAL  ACTIVITIES 

-  Enter  the  total  from  Summary  Schedule 
15,  Line  6. 

51.  POLITICAL  ACTIVITIES  AND 
LOBBYING  -  Enter  the  total  from 
Summary  Schedule  16,  Line  6. 

52.  CONTRIBUTIONS,  GIFTS,  AND 
GRANTS  -  Enter  the  total  from  Summary 
Schedule  17,  Line  6. 

53.  GENERAL  OVERHEAD  -  Enter  the 
total  from  Summary  Schedule  18,  Line  6. 

54.  UNION  ADMINISTRATION  -  Enter 
the  total  from  Summary  Schedule  19,  Line 
6. 

55.  BENEFITS  -  Enter  the  total  from  Line 
23  of  Schedule  20. 

56.  PER  CAPITA  TAX  —  Enter  your 
organization's  total  amount  of  per  capita 
tax  paid  as  a  condition  or  requirement  of 
affiliation  with  your  parent  national  or 
intemational  union,  state  and  local  central 
bodies,  a  conference,  joint  or  system 
t>oard,  joint  council,  federation,  or  other 
labor  organization. 

57.  STRIKE  BENEFITS  -  Enter  the  total 
amount  of  all  disbursements  made  to,  or 
on  behalf  of  the  members  (or  agency  fee 


paying  nonmemt>ers)  of  the  labor 
organization,  and  others,  associated  with 
strikes  (including  recognitional  strikes), 
work  stoppages  and  lockouts  during  the 
reporting  period. 

58.  FEES,  FINES.  ASSESSMENTS, 
ETC.  —  Enter  the  total  amount  of  fees, 
fines,  assessments,  and  similar 
disbursements  made  by  the  labor 
organization  to  a  parent  txxJy  or  other 
labor  organization. 

59.  SUPPLIES  FOR  RESALE  —  Enter 
the  labor  organization's  total 
disbursements  for  purchases  of  supplies 
such  as  union  logo  clothing,  lapel  pins, 
bumper  stickers,  etc.  for  resale. 

60.  PURCHASE  OF  INVESTMENTS 
AND  FIXED  ASSETS  —  Enter  the  total 
reported  on  Line  1 5  of  Schedule  4 
(Purchase  of  Investments  and  Fixed 
Assets). 

61 .  LOANS  MADE  —  Enter  the  total 
reported  on  Line  6,  Column  (C)  of 
Schedule  2  (Loans  Receivable). 

62.  REPAYMENT  OF  LOANS 
OBTAINED  —  Enter  the  total  reported  on 
Line  13,  Column  (D)(1)  of  Schedule  9 
(Loans  Payable). 

63.  TO  AFFILIATES  OF  FUNDS 
COLLECTED  ON  THEIR  BEHALF  — 

Enter  the  total  disbursements  of  funds 
collected  on  behalf  of  affiliates  by  the 
labor  organization.  This  amount  usually  is 
the  same  as  the  amount  reported  in 
related  Item  46  (On  Behalf  of  Affiliate  for 
Transmittal  to  Them).  Any  such  funds  not 
disbursed  by  the  end  of  the  reporting 
period  are  liabilities  of  the  labor 
organization  and  must  be  reported  in 
Schedule  10  (Other  Liabilities). 

64.  ON  BEHALF  OF  INDIVIDUAL 
MEMBERS  —  Enter  the  total 
disbursements  of  funds  collected  from 
members  by  the  labor  organization  that 
were  specifically  designated  by  them  for 
disbursement  on  their  behalf.  This 
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amount  usually  is  the  same  as  the  amount 
reported  in  related  Item  47  (From 
Members  for  Disbursement  on  Their 
Behalf)    Any  such  funds  not  disbursed  by 
the  end  of  the  reporting  period  are 
liabilities  of  the  labor  organization  and 
must  be  reported  in  Schedule  10  (Other 
Liabilities). 

65.  DIRECTTAXES  -  Enter  all  taxes 

assessed  against  and  paid  by  your 
organization,  including  your  organization's 
PICA  taxes  as  an  employer    Do  not 
include  disbursements  for  the  transmittal 
of  taxes  withheld  from  the  salanes  of 
officers  and  employees  wtiich  must  be 
reported  in  Item  67  (Withholding  Taxes 
and  Other  Payroll  Deductions)    Also,  do 
not  inciude  indirect  taxes,  such  as  sales 
and  excise  taxes,  for  purchases  reported 
in  other  disbursement  items 

66.  SUBTOTAL  —  Add  Items  50  through 
65  and  en»er  the  result  in  Item  66. 

67.  WITHHOLDING  TAXES  AND 
OTHER  PAYROLL  DEDUCTIONS  - 

a  Total  Withheld— Enter  the  total 
amount  o'  withholding  taxes  and  all  other 
payroll  deductions  during  the  reporting 
penod 

b  Total  Disbursed — Enter  the  total 
amount  of  withholding  taxes  and  all  other 
payroll  deductions  that  were  disbursed  by 
your  organization  dunng  the  reporting 
period    This  includes  your  organization's 
total  disbursements  to  Federal,  state, 
county,  and  municipal  government 
agencies  for  the  transmittal  of  taxes 
withheld  from  the  salanes  of  officers  and 
employees,  including  officers  and 
employees  portion  of  PICA  taxes  and  all 
disbursements  for  the  transmittal  of  other 
payroll  deductions, 

c.  Total  Withheld  But  Not  Disbursed— 
Subtract  Item  67b  from  Item  67a  and  enter 
the  result  in  Item  57c 

68.  TOTAL  DISBURSEMENTS - 

Subtract  Item  67c  from  Item  66  and  enter 
the  result  m  item  68. 

NOTE:   The  following  worktable  may  be 


used  to  determine  that  the  figures  for 
receipts,  disbursements,  and  cash  are 
correctly  reported  on  the  labor 
organization's  Form  LM-2: 

A.  Cash  at  Start  of  Reporting  S 

Period  —  Item  22,  Column  (A) 

B  Add:  Total  Receipts  —  Item  49      S 

C.  Total  of  Lines  A  and  B  $ 

D.  Subtract:  Total  Disbursements      S 
—  Item  68 

E  Cash  at  End  of  Period  $ 

If  Line  E  does  not  equal  the  amount 
reported  in  Item  22,  Column  (B),  there  is 
an  error  in  the  labor  organization's  report, 
which  should  be  corrected. 

ADDITIONAL  INFORMATION 
AND  SIGNATURES 

69.  ADDITIONAL  INFORMATION  —  Use 

Item  69  to  provide  additional  information 
as  indicated  on  Fonm  LM-2  and  in  these 
instructions    Enter  the  number  of  the  item 
to  which  the  infonriation  relates  in  the  Item 
Number  column. 

70-71.  SIGNATURES  —  The  completed 
Fonn  LM-2  that  is  filed  with  OLMS  must 
be  signed  by  both  the  president  and 
treasurer,  or  corresponding  principal 
officers,  of  the  labor  organization.  If  an 
officer  other  than  the  president  or 
treasurer  performs  the  duties  of  the 
pnncipal  executive  or  pnncipal  financial 
officer,  the  other  officer  may  sign  the 
report.   If  an  officer  other  than  the 
president  or  treasurer  signs  the  report, 
enter  the  correct  title  in  Item  70  or  71 ,  and 
explain  in  Item  69  (Additional  Information) 
why  the  president  or  treasurer  did  not  sign 
the  report.  Electronically  submitted  fonns 
must  be  signed  with  digital  signatures 
which  will  automatically  enter  the  date. 
Information  about  this  system  can  be 
obtained  on  the  OLMS  Web  site  at 
http  //www.olms.dol  gov. 
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Enter  the  date  the  report  was  signed  and 
the  telephone  numt}er  at  which  the 
signatories  conduct  official  business.  On 
a  paper  Form  LM-2  submitted  pursuant  to 
an  exemption,  original  signatures  are 
required;  stamped  or  mechanical 
signatures  are  not  acceptable. 

XII.  Labor  Organizations 
That  Have  Ceased  to  Exist 

If  a  labor  organization  has  gone  out  of 
existence  as  a  reporting  labor 
organization,  the  last  president  and 
treasurer  or  the  officials  responsible  for 
winding  up  the  affairs  of  the  labor 
organization  must  file  a  tenninal  financial 
report  for  the  period  from  the  beginning  of 
the  fiscal  year  to  the  date  of  tennination. 
A  terminal  financial  report  must  be  filed  if 
the  labor  organization  has  gone  out  of 
business  by  disbanding,  merging  into 
another  organization,  or  being  merged 
and  consolidated  with  one  or  more  labor 
organizations  to  form  a  new  labor 
organization.  A  terminal  financial  report  is 
not  required  if  the  labor  organization 
changed  its  affiliation  but  continues  to  ^ 
function  as  a  separate  reporting  labor 
organization. 

The  terminal  financial  report  must  be  filed 
on  Form  Lfy/1-2  if  the  labor  organization 
filed  its  previous  annual  report  on  Fonm 
LM-2  and  must  be  submitted  within  30 
days  after  the  date  of  tennination. 

To  complete  a  terminal  report  on  Form 
LM-2,  follow  the  instructions  in  Section  XI 
and,  in  addition: 

•  Enter  the  date  the  labor  organization 
ceased  to  exist  in  Item  2  after  the  word 
"Through." 

•  Enter  an  "X"  in  the  box  in  Item  3(c) 
indicating  that  the  labor  organization 
ceased  to  exist  during  the  reporting 
period  and  that  this  is  the  labor 
organization's  terminal  Fonn  LM-2. 


•  Enter  "3(c)"  in  the  Item  Number  column 
in  Item  69  (Additional  Information)  and 
provide  a  detailed  statement  of  the 
reason  the  labor  organization  ceased  to 
exist.  Also  report  in  Item  69  plans  for 
the  disposition  of  the  labor 
organization's  cash  and  other  assets,  if 
any  (for  example,  transfer  of  cash  and 
assets  to  the  parent  body).  Provide  the 
name  and  address  of  the  person  or 
organization  that  will  retain  the  records 
of  the  terminated  organization.  If  the 
labor  organization  merged  with  another 
labor  organization,  report  that 
organization's  name,  address,  and  6- 
digitfile  number. 

Contact  the  nearest  OLMS  field  office 
listed  below  if  you  have  questions  at)out 
filing  a  terminal  report. 

If  You  Need  Assistance 

The  Office  of  Labor-Management 
Standards  has  field  offices  located  in  the 
following  cities  to  assist  you  if  you  have 
any  questions  concerning  LMRDA  and 
CSRA  reporting  requirements. 

Atlanta,' GA 

Binningham,  AL 

Boston,  MA 

Buffalo,  NY 

Chicago,  IL 

Cincinnati,  OH  -  "^ 

Cleveland,  OH 

Dallas,  TX  ^ 

Denver,  CO 

Detroit,  Ml 

Grand  Rapids,  Ml 

Guaynabo,  PR  _- 

Honolulu,  HI 

Houston,  TX  — 

Kansas  City,  MO 

Los  Angeles,  CA  ^_ 

Miami  (Ft.  Lauderdale),  FL 

Milwaukee,  Wl 

Minneapolis,  MN 

Nashville,  TN 

New  Haven,  CT 

New  Orleans,  LA 

New  York,  NY 

Newark  (Iselin),  NJ 

Philadelphia,  PA  — 
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Pittsburgh,  PA 
St.  Louis,  MO 
San  Francisco,  CA 
■  Seattle,  WA 
Tampa,  FL 
Washington,  DC 

Consult  the  OLMS  Web  site  listed  below 
or  local  telephone  directory  listings  under 
United  States  Government,  Labor 
Department,  Office  of  Labor-Management 
Standards,  for  the  address  and  telephone 
number  of  the  nearest  field  office 

Copies  of  labor  organization  annual 
financial  reports,  employer  reports,  and 
labor  relations  consultant  reports  filed  for 
the  year  2000  and  after  can  be  viewed 
and  printed  at  http    w^ww  umon- 
repons  del  gov.  Copies  of  reports  for  the 
year  1999  and  earlier  can  be  ordered 
through  the  Web  site. 

Infonnation  about  OLMS,  including  key 
personnel  and  telephone  numbers, 
compliance  assistance  matenals,  the  text 
of  the  LMRDA.  and  related  Federal 
Register  and  Code  of  Federal  Regulations 
documents,  is  also  available  on  the 
Intemet  at: 

http://www.olms.dol.gov 
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Public  reporting  burden  tor  this  collection  of  mtonriation  is  estimated  to  average  72  hours  per  response  in  the  first  year.  34 
hours  per  response  in  the  second  year  and  30  hours  per  response  in  the  third  year    This  includes  the  time  tor  reviewing 
instructions  searching  ex  sting  data  sources,  gathenng  and  maintaining  data  needed,  and  completng  and  reviewing  the 
collection  of  information  Persons  are  not  required  to  respond  to  the  collection  of  information  unless  it  displays  a  cun-ently 
valid  0MB  control  number    Reporting  of  this  information  is  mandatory  and  is  required  by  the  Labor-Management 
Reporting  and  Disclosure  Act  of  1959  as  amended,  for  the  purpose  of  public  disclosure    As  th:s  is  public  information, 
there  are  no  assurances  o<  confidentiality    if  you  nave  any  comments  regarding  this  estimate  or  any  other  aspect  of  this 
^formation  collection,  including  suggestions  for  reducing  this  burden,  please  send  them  to  the  U  S  Department  of  Labor, 
Er^pioyment  Standards  Administration  Office  of  Labor  Management  Standards,  Division  of  Interpretations  and 
Standards,  Room  N-5605  200  Constitution  Avenue  NW  Washington,  DC  202^0 


INSTRUCTIONS  FOR  FORM  T-1 
TRUST  ANNUAL  REPORT 


GENERAL  INSTRUCTIONS 

I.  Who  Must  File 

Every  labor  organization  subject  to  the 
Labor-Management  Reporting  and 
Disclosure  Act,  as  amended  (LMRDa),  the 
Civil  Service  Refonn  Act  (CSRA),  or  the 
Foreign  Service  Act  (FSA),  with  total 
annual  receipts  of  5250,000  or  more,  must 
file  Form  T-1  each  year  for  each  trust  in 
which  It  is  interested,  as  defined  in  the 
LMRDA  at  29  U,S,C  402(1),  if  the  union's 
financial  contnbution  to  the  trust,  or  a 
contribution  made  on  the  union's  behalf  or 
as  a  result  of  a  negotiated  agreement  to 
which  the  union  is  a  party,  was  $10,000  or 
more  dunng  the  reporting  year  and  the 
trust  had  5250,000  or  more  in  annual 
receipts.   No  Fonm  T-1  should  be  filed  for 
any  union  that  meets  the  statutory 
definition  of  a  labor  organization  and 
already  files  a  Form  LM-2,  LM-3,  or  LM-4, 
nor  should  a  report  be  filed  for  any  entity 
that  IS  expressly  exempted  from  reporting 
in  the  LMRDA    No  separate  report  need 
be  filed  for  Political  Action  Committee 
(PAC)  funds  if  publicly  available  reports  on 
the  PAC  funds  are  filed  with  a  Federal  or 
state  agency,  or  for  a  political  organization 
for  which  reports  are  filed  with  the  Internal 
Revenue  Service  pursuant  to  26  U  S  C 
527    No  separate  report  is  required  for  an 
employee  benefit  plan  that  filed  a 
complete  and  timely  annual  report 


pursuant  to  the  requirements  of  the 
Employee  Retirement  Income  Security  Act 
of  1974  (ERISA),  29  U.S.C.  1023, 
1024(a),  and  1030,  and  29  C.F.R. 
2520.103-1 ,  for  a  plan  year  ending  during 
the  reporting  period  of  the  union  (a  notice 
filed  with  the  Secretary  of  Labor  pursuant 
to  an  exemption  from  reporting  and 
disclosure  does  not  constitute  a  complete 
annual  financial  report, 

A  labor  organization  may  complete  only 
Items  1  through  15  and  Items  26-27 
(Signatures)  of  Form  Tri  if  annual  audits 
are  prepared  according  to  the  following 
standards  and  a  copy  of  the  audit  is  filed 
with  the  Form  T-1 .  The  audit  must  be 
performed  by  an  independent  qualified 
public  accountant,  who  after  examining 
the  financial  statements  and  other  books 
and  records  of  the  trust,  as  the  accountant 
deems  necessary,  certifies  that  the  trust's 
financial  statements  are  presented  fairiy  in 
conformity  with  Generally  Accepted 
Accounting  Principles  (GAAP)  or  Other 
Comprehensive  Basis  of  Accounting 
(OCBOA),  The  audit  must  include  notes 
to  the  financial  statements  that  disclose, 
for  the  preceding  twelve-month  period; 
losses,  shortages,  or  other  discrepancies 
in  the  trusts  finances;  the  acquisition  or 
disposition  of  assets,  other  than  by 
purchase  or  sale;  liabilities  and  loans 
liquidated,  reduced,  or  written  off  without 
the  disbursement  of  cash;  loans  made  to 
union  officers  or  employees  that  were 
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granted  at  more  favorable  terms  than 
were  available  to  others;  and  loans  made 
to  officers  and  employees  that  were 
liquidated,  reduced,  or  written  off.  The 
audit  must  be  accompanied  by  schedules 
that  disclose,  for  the  preceding  twelve- 
month period:  a  statement  of  the  assets 
and  liabilities  of  the  trust,  aggregated  by 
categories  and  valued  at  current  value, 
and  the  same  data  displayed  in 
comparative  form  for  the  end  of  the 
previous  fiscal  year  of  the  trust;  a 
statement  of  trust  receipts  and 
disbursements  aggregated  by  general 
sources  and  applications,  which  must 
include  the  names  of  the  parties  with 
which  the  trust  engaged  in  $10,000  or 
more  of  commerce  and  the  total  of  the 
transactions  with  each  party. 

Fomn  T-1  must  be  filed  with  the  Office  of 
Labor-Management  Standards  (OLMS)  of 
the  U.S.  Department  of  Labor's 
(Department)  Employment  Standards 
Administration.  The  labor  organization 
must  file  a  separate  Fonm  T-1  for  each 
trust  that  meets  the  above  requirements. 
The  LMRDA,  CSRA.  and  FSA  cover  labor 
organizations  that  represent  employees 
who  work  in  private  industry,  employees  of 
the  U.S.  Postal  Service,  and  most  Federal 
govemment  employees.  Questions  about 
whether  a  labor  organization  is  required  to 
file  should  be  referred  to  the  nearest 
OLMS  field  office  listed  at  the  end  of  these 
instructions. 

II.  When  TO  File 

Form  T-1  must  be  filed  within  90  days  of 
the  end  of  the  \abOT  organization's  fiscal 
year.  The  penalties  for  delinquency  are 
described  in  Section  V  (Officer 
Responsibilities  And  Penalties)  of  these 
instructions. 

If  a  trust  for  which  a  labor  organization 
was  required  to  file  a  Fonm  T-1  goes  out  of 
existence,  a  terminal  financial  report  must 
be  filed  within  30  days  after  the  date  it 
ceased  to  exist.  Similariy,  if  a  trust  for 
which  a  labor  organization  was  required  to 
file  a  Fomn  T-1  continues  to  exist,  but  the 


labor  organization's  interest  in  that  tnjst 
ceases,  a  terminal  financial  report  must  be 
filed  within  30  days  after  the  date  that  the 
labor  organization's  interest  in  the  trust 
ceased.  See  Section  IX  (Trusts  That 
Have  Ceased  to  Exist)  of  these 
instructions  for  information  on  filing  a 
terminal  financial  report. 

III.  How  TO  File 

Fornn  T-1  must  be  prepared  using 
software  obtained  from  the  Department 
and  must  be  submitted  electronically  to 
the  Department.  A  Fonm  T-1  filer  will  be 
able  to  file  a  report  in  paper  fonmat  only  if 
it  applies  for  and  is  granted  a  continuing 
hardship  exemption  of  up  to  one  year,  but 
a  paper  fonmat  copy  may  be  submitted 
initially  if  the  filer  asserts  a  temporary 
hardship  and  files  electronically  thereafter. 

Information  on  obtaining  the  electronic 
filing  software  and  a  detailed  user  guide 
can  be  found  on  the  OLMS  Web  site  at 
http://www.olms.dol.aov. 

HARDSHIP  EXEMPTIONS 

A  labor  organization  that  must  file  Fonm  T- 
1  may  assert  a  temporary  hardship 
exemption  or  apply  for  a  continuing 
hardship  exemption  to  prepare  and  submit 
the  report  in  paper  format.  If  a  labor 
organization  files  both  Fonm  LM-2  and 
Form  T-1 ,  the  exemption  must  be 
separately  asserted  for  each  report, 
although  in  appropriate  circumstances  the 
same  reasons  may  be  used  to  support 
both  exemptions.  If  it  is  possible  to  file 
Form  LM-2,  or  one  or  more  Fonm  T-ls, 
electronically,  no  exemption  should  be 
claimed  for  those  reports,  even  though  an 
exemption  is  warranted  for  a  related 
report. 

TEMPORARY  HARDSHIP  EXEMPTION: 

If  a  latxjr  organization  experiences 
unanticipated  technical  difficulties  that 
prevent  the  timely  preparation  and 
submission  of  an  electronic  filing  of  Form 
T-1 ,  it  may  be  filed  in  paper  format  by  the 
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required  due  date.  An  electronic  fonmat 
copy  of  the  filed  paper  format  document 
shall  be  sutxnitted  to  the  Department 
within  ten  business  days  after  the  required 
due  date.  Indicate  in  Item  3  (Amended, 
Hardship  Exempted,  or  Terminal  Report) 
that  the  labor  organization  is  filing  this 
form  under  the  hardship  exemption 
procedures.  Unanticipated  technical 
difficulties  that  may  result  in  additional 
delays  should  be  brought  to  the  attention 
of  the  OLMS  Division  of  Interpretations 
and  Standards,  which  can  be  reached  at 
the  above  address,  by  email  at  QLMS- 
Public(a>dol.qov,  by  phone  at  202-693- 
0123,  or  by  fax  at  202-693-1 340 

Note:  If  either  the  paper  filing  or  the 
electronic  filing  is  not  received  in  the 
timeframe  specified  above,  the  report  will 
be  considered  delinquent. 

CONTINUING  HARDSHIP  EXEMPTION 

(a)  The  labor  organization  may  apply  in 
writing  for  a  continuing  hardship 
exemption  if  Form  T-1  cannot  be  filed 
electronically  without  undue  burden  or 
expense.  Such  written  application  shall 
be  received  at  least  thirty  days  pnor  to  the 
required  due  date  of  the  report(s)    The 
wnrten  application  shall  contain  the 
information  set  forth  in  paragraph  (b) 

The  application  must  be  mailed  to  the 
following  address: 

US  Department  of  Labor 
Employment  Standards  Administration 
Office  of  Labor-Management  Standards 
200  Constitution  Avenue,  NW 
Room  N-5605 
Washington,  DC  20210-0001 


(b)  The  request  for  the  continuing 
hardship  exemption  shall  include,  but  not 
be  limited  to,  the  following:  (1 )  the 
justification  for  the  requested  time  period 
of  the  exemption;  (2)  the  burden  and 
expense  that  the  union  would  incur  if  it 
was  required  to  make  an  electronic 
submission;  and  (3)  the  reasons  for  not 
submitting  the  report(s)  electronically. 
The  applicant  must  specify  a  time  period 
not  to  exceed  one  year. 

(c)  The  continuing  hardship  exemption 
shall  not  be  deemed  granted  until  the 
Department  notifies  the  applicant  in 
writing.  If  the  Department  denies  the 
application  for  an  exemption,  the  labor 
organization  shall  file  the  report(s)  in 
electronic  format  by  the  required  due  date. 
If  the  Department  determines  that  the 
grant  of  the  exemption  is  appropriate  and 
consistent  with  the  public  interest  and  the 
protection  of  union  members  and  so 
notifies  the  applicant,  the  labor 
organization  shall  follow  the  procedures 
set  forth  in  paragraph  (d). 

(d)  If  the  request  is  granted,  the  labor 
organization  shall  submit  the  report(s)  in 
paper  fonnat  by  the  required  due  date. 
The  filer  may  be  required  to  submit  Fonn 
T-1  in  electronic  fonnat  upon  the 
expiration  of  the  period  for  which  the 
exemption  is  granted.  Indicate  in  Item  3 
(Amended,  Hardship  Exempted,  or 
Terminal  Report)  that  the  labor 
organization  is  filing  under  the  hardship 
exemption  procedures. 

Note:  If  either  the  paper  filing  or  the 
electronic  Filing  is  not  received  in  the 
timeframe  specified  above,  the  report  will 
be  considered  delinquent. 


Questions  regarding  the  application 
should  be  directed  to  the  OLMS  Division 
of  Interpretations  and  Standards,  which 
can  be  reached  at  the  above  address,  by 
e-mail  at  OLMS-Public(5)dol.qov,  by 
phone  at  202-693-0123,  or  by  fax  at  202- 
693-1340. 


SPECIAL  INSTRUCTIONS  FOR 
SUBMITTING  FORM  T-1  IN  PAPER 
FORMAT: 

Those  labor  organizafions  that  are  granted 
an  exemption  will  be  provided  with  a 
report  pad^age  in  paper  format,  which 
must  be  completed  and  filed  at  the 
following  address: 
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U.S.  Department  of  Labor 
Employment  Standards  Administration 
Office  of  Lat)or-Management  Standards 
200  Constitution  Avenue,  NW 
Room  N-5616 
Washington,  DC  20210-0001 

Number  of  Copies 

Complete  one  of  the  two  blank  copies 
included  in  the  report  package;  do  not  use 
a  photocopy  of  the  form.  The  completed 
report  must  be  filed  with  OLMS.  A  copy 
should  also  be  maintained  in  the  labor 
organization's  records. 

Infoimation  Entry 

Entries  on  the  report  should  be  typed  or 
cleariy  printed  in  black  ink.  Do  not  use  a 
pencil  or  any  other  color  ink. 

In  all  Items  and  Schedules  dealing  with 
monetary  values,  report  amounts  in 
dollars  only.  Do  not  enter  cents.  Round 
cents  to  the  nearest  dollar.  Enter  a  single 
"0"  in  the  boxes  for  reporting  dollars  if  the 
labor  organization  has  nothing  to  report. 

Entering  Dollars: 

$1 .573,844  -  do  not  enter  cents 

Entering  Zero: 

$_. .__0 

Entering  "Yes"  or  "No" 

For  items  requiring  a  "Yes"  or  "No" 
answer,  enter  an  "X"  in  the  appropriate 
box.  Do  not  use  check  marks  or  other 
marks. 

Schedules  1  Through  3  Continuation 
Pages 

If  the  union  is  completing  the  report  in 
paper  fonriat,  multiple  copies  of  the  Initial 
Itemization  Page  and  the  Continuation 
Itemization  Pages  for  Schedules  1  and  2 
are  included  in  the  report  package.  More 


copies  of  these  pages  may  be  ordered 
from  any  OLMS  office. 

If  there  is  not  enough  space  to  report  all 
the  required  information  in  Schedule  3, 
report  additional  information  on  the 
preprinted  continuation  pages  that  are 
included  in  the  report  package.  More 
copies  of  these  continuation  pages  may 
be  ordered  from  any  OLMS  office. 

In  the  space  provided  at  the  top  of  the 
page,  enter  the  6-digit  (###-###)  file 
number  of  the  labor  organization  and  the 
7-digit  (T###-###)  file  number  of  the  tmst 
as  reported  in  !tem  1  (File  Number),  the 
page  number  for  each  continuation  page, 
and  the  total  number  of  additional  pages 
attached.  Totals  from  any  additional 
pages  must  be  entered  on  the  line 
provided  in  each  schedule. 

Additional  Pages 

Some  of  the  items  on  the  report  require 
that  further  details  be  provided  in  Item  25 
(Additional  Infonnation).  If  there  is  not 
enough  space  in  Item  25,  enter  the 
additional  information  on  a  separate  letter- 
size  (8  72  X  1 1 )  page(s),  giving  the  number 
of  the  item  to  which  the  information 
applies.  At  the  top  of  the  page,  enter  the 
6-digit  (###-###)  file  number  of  the  labor 
organization  and  the  7-digit  (T###-###)  file 
number  of  the  trust  as  reported  in  Item  1 
(File  Number),  the  page  number  for  each 
additional  page,  and  the  total  number  of 
additional  pages  attached. 

IV.  Public  Disclosure 

The  LMRDA  requires  that  the  Department 
make  reports  filed  by  labor  organizations 
available  for  inspection  by  the  public. 
Reports  may  be  viewed  and  downloaded 
from  the  OLMS  Web  site  at 
http://www.union-reports.dol.qov.  Reports 
may  also  be  examined  and  copies 
purchased  through  the  OLMS  Public 
Disclosure  Room  (telephone:  202-693- 
0125)  at  the  following  address: 

U.S.  Department  of  Labor 
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Employment  Standards  Administration 
Office  of  Labor-Management  Standards 
200  Constitution  Avenue,  NW 
Room  N-5608 
Washington,  DC  20210-0001 

V.  Officer  Responsibilities 
AND  Penalties 

The  president  and  treasurer  or  the 
corresponding  principal  officers  of  the 
labor  organization  required  to  sign  Fonri 
T-1  are  personally  responsible  for  its  filing 
and  accuracy.  Under  the  LMRDA.  officers 
are  subject  to  criminal  penalties  for  willful 
failure  to  file  a  required  report  and  for  false 
reporting.  False  reporting  includes 
making  any  false  statement  or 
misrepresentation  of  a  matenal  fact  while 
knowing  it  to  be  false,  or  for  knowingly 
failing  to  disclose  a  matenal  fact  in  a 
required  report  or  in  the  information 
required  to  be  contained  in  the  report  or  in 
any  information  required  to  be  submitted 
with  It    Under  the  CSRA  and  FSA  and 
implementing  regulations,  false  reporting 
and  failure  to  report  may  result  m 
administrative  enforcement  action  and 
litigation    The  officers  responsible  for 
signing  Fonm  T-1  are  also  subject  to 
criminal  penalties  for  false  reporting  and 
perjury  under  Sections  1001  of  Title  18 
and  1746  of  Title  28  of  the  United  States 
Code, 

The  reporting  labor  organization  and  the 
officers  required  to  sign  Form  T-1  are  also 
subject  to  civil  prosecution  for  violations  of 
the  filing  requirements.  Section  210  of  the 
LMRDA  (29  U  S  C.  440),  provides  that 
'whenever  it  shall  appear  that  any  person 
has  violated  or  is  about  to  violate  any  of 
the  provisions  of  this  title,  the  Secretary 
may  bnng  a  civil  action  for  such  relief 
(including  injunctions)  as  may  be 
appropnate  - 

VI.  Recordkeeping 

The  officers  required  to  file  Form  T-1  are 
responsible  for  maintaining  records  that 
will  provide  in  sufficient  detail  the 


information  and  data  necessary  to  verify 
the  accuracy  and  completeness  of  the 
report.  The  records  must  be  kept  for  at 
least  five  years  after  the  date  the  report  is 
filed.  Any  record  necessary  to  verify, 
explain,  or  clarify  the  report  must  be 
retained,  including,  but  not  limited  to, 
vouchers,  worksheets,  receipts,  applicable 
resolutions,  and  any  electronic  documents 
used  to  complete  and  file  the  report. 

SPECIAL  INSTRUCTIONS 
FOR  CERTAIN 
ORGANIZATIONS 

VII.  Labor  Organizations  in 
Trusteeship 

Any  labor  organization  that  has  placed  a 
subordinate  labor  organization  in 
trusteeship  is  responsible  for  filing  the 
subordinate's  annual  financial  reports. 
This  obligation  includes  the  requirement  to 
file  Form  T-1  for  any  trusts  in  which  the 
subordinate  labor  organization  is 
interested.  A  trusteeship  is  defined  in 
section  3(h)  of  the  LMRDA  (29  U.S.C. 
402)  as  "any  receivership,  trusteeship,  or 
other  method  of  supervision  or  control 
whereby  a  labor  organization  suspends 
the  autonomy  otherwise  available  to  a 
subordinate  body  under  its  constitution  or 
bylaws.". 

The  report  must  be  signed  by  the 
president  and  treasurer  or  corresponding 
pnncipal  officers  of  the  labor  organization 
that  imposed  the  trusteeship  and  by  the 
trustees  of  the  subordinate  labor 
organization.  Trustees  must  sign  and 
date  Form  T-1  in  the  space  below  the 
officers'  signatures  and  telephone 
numbers  in  Items  26  and  27  (Signatures). 

VIII.  Completing  Form  T-1 

ITEMS  1  THROUGH  20 

Answer  Items  1  through  20  as  instructed. 
Enter  an  "X"  in  the  appropriate  box  for 
those  questions  requiring  a  "Yes"  or  "No" 
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answer;  do  not  leave  both  boxes  blank. 

1 .  FILE  NUMBER  —  Enter  in  Item  1  (a) 
the  6-digit  (###-###)  file  number  that 
OLMS  assigned  to  the  labor  organization. 
If  the  labor  organization  does  not  have  the 
number  on  file  and  cannot  obtain  the 
number  from  prior  reports  fried  with  the 
Department,  the  number  can  be  obtained 
from  the  OLMS  Web  site  at 
http://www.union-reports.dol.aov  or  by 
contacting  the  nearest  OLMS  field  office 
listed  at  the  end  of  these  instructions.  The 
labor  organization's  6-digit  (###-###)  file 
number  must  also  be  entered  in  the  File 
Number  boxes  at  the  top  of  each  page  of 
Form  T-1 . 

Enter  in  Item  1(b)  the  7-digit  (T###-###) 
file  number  that  OLMS  assigned  to  the 
trust.  For  an  initial  filing  of  a  Form  T-1 , 
this  numt)er  may  be  obtained  by  calling 
the  OLMS  Division  of  Reports,  Disclosure 
&  Audits  at  (202)  693-01^  or  by 
contacting  OLMS  at  the  following  address: 

U.S.  Department  of  Labor 
Employment  Standards  Administration 
Office  of  Labor-Management  Standards 
200  Constitution  Avenue,  NW 
Room  N-5616 
Washington,  DC  20210-0001 

For  future  filings,  if  the  labor  organization 
does  not  have  the  number  on  file  and 
cannot  obtain  the  number  from  the  trust  or 
from  prior  reports  filed  with  the 
Department,  infonnation  on  obtaining  the 
number  can  be  found  on  the  OLMS 
website  at  http://www.olms.dol.Qov.  The 
trust's  7-diglt  (T###-###)  file  number  must 
also  be  entered  in  the  File  Number  boxes 
at  the  top  of  each  page  of  Fomri  T-1 . 

2.  PERIOD  COVERED  — Enter  the 

beginning  and  ending  dates  of  the  period 
covered  by  this  report.  The  report  should 
never  cover  nnore  than  a  12-month  period. 
For  example,  if  the  trust's  12-month  fiscal 
year  begins  on  January  1  and  ends  on 
December  31 ,  enter  these  dates  as 
01/01/20XX  and  12/31/20XX.  It  would  be 
incorrect  to  enter  January  1  ofone  year 


through  January  1  of  the  next  year. 

If  the  fiscal  year  changed,  enter  in  Item  2 
(Period  Covered)  the  ending  date  for  the 
period  of  less  than  12  months,  which  is 
the  new  fiscal  year  ending  date,  and 
report  in  Item  25  (Additional  Infonnation) 
that  the  tnjst  changed  its  fiscal  year.  For 
example,  if  the  fiscal  year  ending  date 
changes  from  June  30  to  December  31 ,  a 
report  must  t>e  filed  for  the  partial  year 
from  July  1  to  December  31 .  Thereafter, 
the  annual  report  should  cover  a  full  12- 
month  period  from  January  1  to  December 
31. 

3.  AMENDED.  HARDSHIP  EXEMPTED. 
OR  TERMINAL  REPORT  —  Do  not 

complete  this  item  unless  this  report  is  an 
amended,  hardship  exempted,  or  tenninal 
report.  Enter  an  "X"  in  the  box  in  Item  3(a) 
if  the  labor  organization  is  filing  an 
amended  Form  T-1  correcting  a  previously 
filed  Fomn  T-1 .  Enter  an  "X"  in  the  box  in 
Item  3(b)  if  the  labor  organization  is  filing 
under  the  hardship  exemption  procedures 
defined  in  Section  III.  Enter  an  "X"  in  the 
box  in  Item  3(c)  if  the  trust  has  gone  out  of 
business  by  disbanding,  merging  into 
another  organization,  or  being  merged 
and  consolidated  with  one  or  more  trusts 
to  fomn  a  new  trust,  or  if  the  labor 
organization's  interest  in  the  trust  has 
ceased  and  this  is  the  tenninal  report  for 
the  trust.  Be  sure  the  date  the  trust 
ceased  to  exist  is  entered  in  Item  2 
(Period  Covered)  after  the  word 
"Through."  See  Section  IX  (Trusts  That 
Have  Ceased  to  Exist)  of  these 
instructions  for  more  infonnation  on  filing  a 
terminal  report. 

4.  AFFILIATION  OR  ORGANIZATION 
NAME  —  Enter  the  name  of  the  national 
or  intemational  labor  organization  that 
granted  the  labor  organization  a  charter. 

If  the  labor  organization  has  no  such 
affiliation,  enter  the  name  of  the  labor 
organization  as  currently  identified  in  the 
labor  organization's  constitution  and 
bylaws  or  other  organizational  documents. 
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5.  DESIGNATION  —  Enter  the  specific 
designation,  if  any,  that  is  used  to  identify 
the  latx)r  organization,  such  as  Local, 
Lodge.  Branch.  Joint  Board.  Joint  Council, 
Distnct  Council,  etc 

6.  DESIGNATION  NUMBER  —  Enter  the 
number  or  other  identifier,  if  any,  by  which 
the  latx)r  organization  is  known 

7.  UNITNAME  — Enter  any  additional  or 
alternate  name  by  which  the  labor 
organization  is  known,  such  as  Chicago 
Area  Local  ' 

8.  MAILING  ADDRESS  OF  UNION  — 

Enter  the  current  address  where  mail  is 
most  likely  to  reach  the  labor  organization 
as  quickly  as  possible    Be  sure  to  indicate 
the  first  and  last  name  of  the  person,  if 
any,  to  whom  such  mail  should  be  sent 
and  include  any  building  and  room 
number. 

9.  PLACE  WHERE  UNION  RECORDS 
ARE  KEPT  —  If  the  records  required  to 
be  kept  by  the  latxir  organization  to  verify 
this  report  are  kept  at  the  address 
reported  in  Item  8  (Mailing  Address  of 
Union),  answer  "Yes."  If  not,  answer  "No" 
and  provide  in  item  25  (Additional 
Information)  the  address  where  the  labor 
organization's  records  are  kept 

10.  NAMEOFTRUST  — Enter  the  name 

of  the  trust. 

11.  TAX  STATUS  OF  TRUST  — Enter 

the  tax  status  of  the  trust    For  instance,  a 
nonprofit  trust  may  have  a  501(C)(3)  tax 
designation 

12.  PURPOSE  —  Enter  the  purpose  of 
the  trust.  For  example,  if  the  trust  is  a 
credit  union  that  provides  loans  to  union 
members,  the  purpose  may  be  "credit 
union." 

13.  MAILING  ADDRESS  OF  TRUST  — 

Enter  the  current  address  where  mail  is 
most  likely  to  reach  the  trust  as  quickly  as 
possible.  Be  sure  to  indicate  the  first  and 
last  name  of  the  person,  if  any,  to  whom 


such  mail  should  be  sent  and  include  any 
building  and  room  number. 

14.  PLACE  WHERE  TRUST  RECORDS 
ARE  KEPT  —  If  the  records  required  to 
be  kept  to  verify  this  report  are  kept  at  the 
address  reported  in  Item  13  (Mailing 
Address  of  Trust),  answer  "Yes."  If  not, 
answer  "No"  and  provide  in  Item  25 
(Additional  Information)  the  address  where 
the  trust's  records  are  kept.  The  labor 
organization  need  not  keep  separate 
copies  of  these  records  at  its  own  location, 
as  long  as  members  have  the  same 
access  to  such  records  from  the  trust  as 
they  would  be  entitled  to  have  from  the 
labor  organization. 

Note:  The  president  and  treasurer  of  the 
labor  organization  are  responsible  for 
maintaining  the  records  used  to  prepare 
the  report. 

15.  AUDIT  EXEMPTION — 

Answer  "Yes"  to  Item  15  if  the  labor 
organization  will  be  submitting  an 
independent,  certified  audit  in  place  of  the 
remainder  of  Form  T-1 .  If  an  audit  report 
meeting  the  standards  described  in 
Section  I  (Who  Must  File)  is  submitted 
with  a  Fonm  T-1  that  has  been  completed 
for  Items  1  through  15  then  it  is  not 
necessary  to  complete  Items  16  through 
25,  and  Schedules  1  through  3.  However, 
Items  26-27  (Signatures)  must  be 
completed. 

16.  LOSSES  OR  SHORTAGES — 

Answer  "Yes"  to  Item  16  if  the  trust 
expenenced  a  loss,  shortage,  or  other 
discrepancy  in  its  finances  during  the 
penod  covered.  Descritie  the  loss  or 
shortage  in  detail  in  Item  25  (Additional 
Information),  including  such  information  as 
the  amount  of  the  loss  or  shortage  of 
funds  or  a  description  of  the  property  that 
was  lost,  how  it  was  lost,  and  to  what 
extent,  if  any,  there  has  been  an 
agreement  to  make  restitution  or  any 
recovery  by  means  of  repayment,  fidelity 
bond,  insurance,  or  other  means. 

17.  ACQUISITION  OR  DISPOSITION  OF 
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ASSETS  —  If  Item  17  is  answered  "Yes," 
describe  in  Item  25  (Additional 
Infomriation)  the  manner  in  which  the  trust 
acquired  or  disposed  of  the  asset(s),  such 
as  donating  office  furniture  or  equipment 
to  charitable  organizations,  trading  in 
assets,  writirKi  off  a  receivable,  or  giving 
away  other  tangible  or  intangible  property 
of  the  trust.  Include  the  type  of  asset,  its 
value,  and  the  identity  of  the  recipient  or 
donor,  if  any.  Also  report  in  Item  25  the 
cost  or  other  basis  at  which  any  acquired 
assets  were  entered  on  the  trust's  books 
or  the  cost  or  other  basis  at  which  any 
assets  disposed  of  were  carried  on  the 
trust's  books. 

For  assets  that  were  traded  in,  enter  in 
Item  25  the  cost,  book  value,  and  trade-in 
allowance. 

18.  LIQUIDATION  OF  LIABILITIES  —  If 

Item  18  is  answered  "Yes,"  provide  in  Item 
25  (Additional  Infonnation)  all  details  in 
connection  with  the  liquidation,  reduction, 
or  writing  off  of  the  trust's  liabilities  without 
the  disbursement  of  cash. 

19.  LOANS  AT  FAVORABLE  TERMS  — 

If  Item  19  is  answered  "Yes,"  provide  in 
Item  25  (Additional  Information)  all  details 
in  connection  with  each  such  loan, 
including  the  name  of  the  union  officer  or 
employee,  the  amount  of  the  loan,  the 
amount  that  was  still  owed  at  the  end  of 
the  reporting  period,  the  purpose  of  the 
ioan,  terms  for  repayment,  any  security  for 
the  loan,  and  a  description  of  how  the 
terms  of  the  loan  were  more  favorable 
than  those  available  to  others. 

20.  WRITING  OFF  OF  LOANS  —  If  Item 
20  is  answered  "Yes,"  describe  in  Item  25 
(Additional  Infonnation)  all  details  in 
connection  with  each  such  loan,  including 
the  amount  of  the  loan  and  the  reasons  for 
the  writing  off,  liquidation,  or  reduction. 

FINANCIAL  DETAILS 

REPORT  ONLY  DOLLAR  AMOUNTS 

Report  all  amounts  in  dollars  only.  Round 


cents  to  the  nearest  dollar.  Amounts 
ending  in  $.01  through  $.49  should  be 
rounded  down.  Amounts  ending  in  $.50 
through  $.99  should  be  rounded  up. 

Enter  a  single  "0"  if  there  is  nothing  to 
report. 

REPORTING  CLASSIFICATIONS 

Complete  all  items  and  lines  on  the  form 
as  given.  Do  not  use  different  accounting 
classifications  or  change  the  wording  of 
any  item  or  line. 

ITEMS  21  THROUGH  24 

21.  ASSETS  —  Enter  the  total  value  of  all 
the  trust's  assets  at  the  end  of  the 
reporting  period  including,  for  example, 
cash  on  hand  and  in  banks,  property, 
loans  owed  to  the  trust,  investments, 
office  furniture,  automobiles,  and  anything 
else  owned  by  the  trust.  Enter  "0"  if  the 
trust  had  no  assets  at  the  end  of  the 
reporting  period. 

22.  LIABILITIES  —  Enter  the  total 
amount  of  all  the  trust's  liabilities  at  the 
end  of  the  reporting  period  including,  for 
example,  unpaid  bills,  loans  owed,  the 
total  amount  of  mortgages  owed,  payroll 
withholdings  not  transmitted  by  the  end  of 
the  reporting  period,  and  other  debts  of 
the  trust.  Enter  "0"  if  the  trust  had  no 
liabilities  at  the  end  of  the  reporting  period. 

23.  RECEIPTS  —  Enter  the  total  amount 
of  all  receipts  of  the  trust  during  the 
reporting  period  including,  for  example, 
interest,  dividends,  rent,  money  from  the 
sale  of  assets,  and  loans  received  by  the 
trust.  Enter  "0"  if  the  trust  had  no  receipts 
during  the  reporting  period. 

24.  DISBURSEMENTS  —  Enter  the  total 
amount  of  all  disbursements  made  by  the 
trust  during  the  reporting  period  including, 
for  example,  net  payments  to  officers  and 
employees  of  the  trust,  payments  for 
administrative  expenses,  loans  made  by 
the  trust,  taxes  paid,  and  disbursements 
for  the  transmittal  of  withheld  taxes  and 
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other  payroll  deductions  Enter  "O"  if  the 
trust  made  no  disbursements  dunng  the 
reporting  penod 

SCHEDULES  1  THROUGH  3 

SCHEDULES  1  AND  2  —  RECEIPTS 
AND  DISBURSEMENTS 

Schedules  1  and  2  provide  detailed 
mfonmation  on  the  financial  operations  of 
the  trust    These  schedules  will  be 
populated  by  the  electronic  filing  software 
as  long  as  the  trust's  records  are 
maintaining  using  a  properly  configured 
electronic  recordkeeping  system  that  is 
compatible  with  the  software  provided  by 
the  Department    Information  about  the 
electronic  filing  software  and  the  technical 
specifications  can  be  found  on  the  OLMS 
Web  site  at  http '/www  olmsdol.qov    A 
detailed  user  guide  is  included  with  the 
electronic  filing  software 

Ail  'major"  receipts  dunng  the  reporting 
penod  must  be  separately  identified  in 
Schedule  1    A  "major"  receipt  includes:  1) 
any  individual  receipt  of  $10,000  or  more, 
or  2)  total  receipts  from  any  single  entity 
or  individual  that  aggregate  to  $10,000  or 
more  dunng  the  reporting  penod    This 
process  is  discussed  further  below. 

All   major"  disbursements  dunng  the 
reporting  penod  must  be  separately 
Identified  in  Schedule  2    A  "major" 
disDursement  includes   1 )  any  individual 
disbursement  of  510,000  or  more,  or  2) 
total  disbursements  to  any  S'ngle  entity  or 
individual  that  aggregate  to  $10  000  or 
more  dunng  the  reporting  penod    This 
process  is  discussed  further  below. 

Note.  Disbursements  to  officers  and 
employees  of  tfie  trust  wtio  received  more 
thian  $10,000  from  tfie  trust  dunng  the 
reporting  penod  sfiould  be  reported  in 
Scfiedule  3.  and  need  not  also  be 
reported  in  Scfiedule  2. 

Example  1:  The  trust  has  an  ongoing 
contract  with  a  law  finm  that  provides  a 
wide  range  of  legal  services  to  which  a 


single  payment  of  $10,000  is  made  each 
month.  Each  payment  would  be  listed  in 
Schedule  2. 

Example  2:  The  trust  received  a 
settlement  of  $14,000  in  a  small  claims 
lawsuit.  The  receipt  would  be  individually 
identified  in  Schedule  1 . 

Example  3:  The  tmst  made  three 
payments  of  $4,000  each  to  an  office 
supplies  vendor  for  office  supplies  during 
the  reporting  period.  The  $12,000  in 
disbursements  to  the  vendor  would  be 
reported  in  Schedule  2  in  line  I  of  an  Initial 
Itemization  Page  for  that  vendor. 

Procedures  for  Completing  Schedules  1 
and  2 

Complete  an  Initial  Itemization  Page  and  a 
Continuation  Itemization  Page(s),  as 
necessary,  for  each  payer/payee  for 
whom  there  is  (1 )  an  individual 
receipt/disbursement  of  $10,000  or  more 
or  (2)  total  receipts/disbursements  that 
aggregate  to  $10,000  or  more  during  the 
reporting  penod.   For  each  major 
receipt/disbursement,  provide  the  full 
name  and  business  address  of  the  entity 
or  individual,  type  of  business  or  job 
classification  of  the  entity  or  individual, 
purpose  of  the  receipt/disbursement,  date, 
and  amount  of  the  receipt/disbursement. 
Receipts/disbursements  must  be  listed  in 
chronological  order. 

An  Initial  Itemization  Page  must  be 
completed  for  each  payer/payee 
described  above.  If  the  Form  T-1  is  being 
prepared  using  the  reporting  software 
provided  by  the  Department,  the  Initial 
Itemization  Page  will  expand  to  fit  the 
number  of  major  receipts/disbursements 
for  the  payer/payee.   If  the  report  is  being 
completed  in  paper  fonmat  and  more  than 
one  page  is  needed  for  a  single 
payer/payee,  the  Continuation  Itemization 
Page  should  be  used  for  all  subsequent 
pages. 

Enter  in  Column  (A)  the  full  name  and 
business  address  of  the  entity  or  individual 
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from  which  the  receipt  was  received  or  to 
which  the  disbursement  was  made.  Do 
not  abbreviate  the  name  of  the  entity  or 
individual.  If  you  do  not  have  access  to 
the  full  address,  the  city  and  state  is 
sufficient. 

Enter  in  Column  (B)  the  type  of  business 
or  job  classification  of  the  entity  or 
individual,  such  as  printing  company, 
office  supplies  vendor,  lobbyist,  think  tank, 
marketing  firm,  bookkeeper,  receptionist, 
shop  steward,  legal  counsel,  union 
member,  etc. 

Enter  in  Column  (C)  the  purpose  of  the 
receipt/disbursement,  which  means  a  brief 
statement  or  description  of  the  reason  the 
receipt/disbursement  was  made. 

Enter  in  Column  (D)  the  date  that  the 
receipt/disbursement  was  made.  The 
date  of  receipt/distHjrsement  for  reporting 
purposes  is  the  date  the  trust  actually 
received  or  disbursed  the  money,  rather 
than  the  date  that  the  right  to  receive,  or 
the  obligation  to  disburse,  was  incurred. 

Enter  in  Column  (E)  the  amount  of  the 
receipt/disbursement. 

Enter  in  Line  (F)  the  total  of  all 
transactions  listed  in  Column  (E). 

Enter  in  Line  (G)  the  totals  from  any 
Continuation  Itemization  Pages  for  this 
payer/payee. 

Enter  in  Line  (H)  the  total  of  all  itemized 
transactions  with  this  payer/payee  (the 
sum  of  Lines  (F)  and  (G)). 

Enter  in  Line  (I)  the  total  of  all  other 
transactions  with  this  payer/payee  (that  is, 
all  individual  transactions  of  less  than 
$10,000  each). 

Enter  in  Line  (J)  the  total  of  all 
transactions  with  this  payer/payee  (the 
sum  of  Lines  (H)  and  (I)). 

Special  Instructions  for  Reporting  Credit 
Card  Disbursements 


Disbursements  to  credit  card  companies 
may  not  be  reported  as  a  single 
disbursement  to  the  credit  card  company 
as  the  vendor.  Instead,  charges 
appearing  on  credit  card  bills  paid  during 
the  reporting  period  must  be  allocated  to 
the  recipient  of  the  payment  by  the  credit 
card  company  according  to  the  same 
process  as  descritjed  atx)ve. 

The  Department  recognizes  that  filers  will 
not  always  have  the  same  access  to 
information  regarding  credit  card 
payments  as  with  other  transactions. 
Filers  should  report  all  of  the  infonnation 
required  in  the  itemization  schedule  that  is 
available  to  the  union. 

For  instance,  in  the  case  of  a  credit  card 
transaction  for  which  the  receipt(s)  and 
monthly  statement(s)  do  not  provide  the 
full  legal  name  of  a  payee  and  the  tnjst 
does  not  have  access  to  any  other 
documents  that  would  contain  the 
information,  the  union  should  report  the 
name  as  it  appears  on  the  receipt(s)  and 
statement(s).  Similariy,  if  the  receipt(s) 
and  statement(s)  do  not  include  a  full 
street  address,  the  union  should  report  as 
much  infonnation  as  is  available  and  no 
less  than  the  city  and  state.  A  filer  may 
choose  to  report  either  the  date  of  the 
charge  or  the  date  of  the  payment  for  a 
credit  card  transaction  as  long  as  the 
method  of  reporting  is  consistent 
throughout  the  fomn. 

Once  these  transactions  have  been 
incorporated  into  the  recordkeeping 
system  they  can  be  treated  like  any  other 
transaction  for  purposes  of  assigning  a 
description  and  purpose. 

In  instances  when  a  credit  card 
transaction  is  canceled  and  the  charge  is 
refunded  in  whole  or  part  by  entry  of  a 
credit  on  the  credit  card  statement,  the 
charge  should  be  treated  as  a 
disbursement,  and  the  credit  should  be 
treated  as  a  receipt.  In  reporting  the  credit 
as  a  receipt,  Column  (C)  of  Schedule  1 
must  indicate  that  the  receipt  was  in 
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refund  of  a  disbursement,  and  must 
identify  the  disbursement  by  date  and 
amount. 

Special  Procedures  for  Reporting 
Confidential  Infonnation 

Filers  may  use  the  procedure  descnt)ed 
below  to  report  the  following  types  of 
information: 

•  Information  that  would  identify 
individuals  paid  by  the  trust  to 
work  in  a  non-union  bargaining 
unit  in  order  to  assist  the  union  in 
organizing  employees,  provided 
that  such  individuals  are  not 
employees  of  the  trust  who 
receive  more  than  510,000  in  the 
aggregate  in  the  reporting  year 
from  the  trust    Employees 
receiving  more  than  510,000  must 
be  reported  on  Schedule  3, 

•  Infonmation  that  would  expose  the 
reporting  union's  prospective 
organizing  strategy    The  union 
must  be  prepared  to  demonstrate 
that  disclosure  of  the  information 
would  harm  an  organizing  dnve. 
Absent  unusual  circumstances 
infonnation  about  past  organizing 
dnves  should  not  be  treated  as 
confidential; 

•  Information  that  would  provide  a 
tactical  advantage  to  parties  with 
whom  the  reporting  union  or  an 
affiliated  union  is  engaged  or  will 
be  engaged  in  contract 
negotiations.  The  union  must  be 
prepared  to  demonstrate  that 
disclosure  of  the  infonmation  would 
harm  a  contract  negotiation. 
Absent  unusual  circumstances 
information  atx)ut  past  contract 
negotiations  should  not  be  treated 
as  confidential: 

•  Information  pursuant  to  a 
settlement  that  is  subject  to  a 
confidentiality  agreement,  or  that 
the  union  or  trust  is  otherwise 


prohibited  by  law  from  disclosing; 
and, 

•     Information  in  those  situations 
where  disclosure  would  endanger 
the  health  or  safety  of  an 
individual. 

With  respect  to  these  specific  types  of 
infonmation,  if  the  reporting  union  can 
demonstrate  that  itemized  disclosure  of  a 
specific  major  receipt  or  disbursement,  or 
aggregated  receipt  or  disbursement  would 
be  adverse  to  the  union  or  trust's 
legitimate  interests,  the  union  may 
exclude  the  transaction  from  Schedules  1 
and  2.  In  Item  25  (Additional  Infonnation) 
the  union  must  identify  each  schedule 
from  which  any  itemized  receipts  or 
disbu'-sements  were  excluded  because  of 
an  asserted  legitimate  interest  in 
confidentiality.  The  notation  must 
describe  the  general  types  of  information 
that  were  omitted  from  the  schedule,  but 
the  name  of  the  payer/payee,  date,  and 
amount  of  the  transaction(s)  is  not 
required. 

A  union  member,  however,  has  the 
statutory  right  "to  examine  any  books, 
records,  and  accounts  necessary  to  verify" 
the  financial  report  if  the  memb>er  can 
establish  "just  cause"  for  access  to  the 
infonnation.  29  U.S.C.  431(c);  29  U.S.C. 
CFR  403.8  (2002).  Any  exclusion  of 
itemized  receipts  or  disbursements  from 
Schedules  1  or  2  would  constitute  a  perse 
demonstration  of  "just  cause"  for  purposes 
of  this  Act.  Consequently,  any  union 
member  (and  the  Department),  upon 
request,  has  the  right  to  review  the 
undisclosed  infonnation  in  the  union's 
possession  at  the  time  of  the  request  that 
otherwise  would  have  appeared  in  the 
applicable  schedule  if  the  information  is 
withheld  in  order  to  protect  confidentiality 
interests.  The  union  also  must  make  a 
good  faith  effort  to  obtain  additional 
infonmation  from  the  trust. 


SCHEDULE  3  —  DISBURSEMENTS  TO 
OFFICERS  AND  EMPLOYEES  OF  THE 
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TRUST 


List  the  names  and  titles  of  all  officers  of 
the  trust,  whether  or  not  any  salary  or 
disbursements  were  made  to  them  or  on 
their  behalf  by  the  trust.  Report  all  direct 
and  indirect  disbursements  to  all  officers 
of  the  trust  and  to  all  employees  of  the 
trust  who  received  more  than  $10,000  in 
gross  salaries,  allowances,  and  other 
direct  and  indirect  disbursements  from  the 
trust  during  the  reporting  period.  If  no 
direct  or  indirect  disbursements  were 
made  to  any  officer  of  the  trust  enter  0  in 
Columns  (B)  through  (F)  opposite  the 
officer's  name. 

NOTE:  A  "direct  disbursement"  to  an 
officer  or  employee  is  a  payment  made  by 
the  trust  to  the  officer  or  employee  in  the 
form  of  cash,  property,  goods,  services,  or 
other  things  of  value. 

An  "indirect  disbursement"  to  an  officer  or 
employee  is  a  payn}ent  made  by  the  trust 
to  another  party  for  cash,  property,  goods, 
services,  or  other  things  of  value  received 
by  or  on  behalf  of  the  officer  or  employee. 
"On  behalf  of  the  officer  or  employee" 
means  received  by  a  party  other  than  the 
officer  or  employee  of  the  trust  for  the 
personal  interest  or  benefit  of  the  officer  or 
employee.  Such  payments  include 
payments  made  by  the  trust  for  charges 
on  an  account  of  the  trust  for  credit 
extended  to  or  purchases  by,  or  on  behalf 
of,  the  officer  or  employee. 

Cclumn  (A):  Enter  in  Column  (A)  the  last 
name,  first  name,  and  middle  initial  of 
each  person  who  was  either  (1 )  an  officer 
of  the  trust  at  any  time  during  the  reporting 
period  or  (2)  an  employee  of  the  trust  who 
received  $10,000  or  more  in  total 
disbursements  from  the  trust  during  the 
reporting  period.  Also  enter  the  title  or  the 
position  held  by  each  officer  or  employee 
listed.  If  an  officer  or  employee  held  more 
than  one  position  during  the  reporting 
period,  in  Item  25  (Additional  Information) 
list  each  position  and  the  dates  during 
which  the  person  held  the  position. 


Column  (B):  Enter  the  gross  salary  of 
each  officer  (before  tax  withholdings  and 
other  payroll  deductions).  Include 
disbursements  for  "lost  time"  or  time 
devoted  to  trust  activities. 

Column  (C):  Enter  the  total  allowances 
made  by  direct  and  indirect  disbursements 
to  each  officer  or  employee  on  a  daily, 
weekly,  monthly,  or  other  periodic  basis. 
Do  not  include  allowances  paid  on  the 
basis  of  mileage  or  meals  which  must  be 
reported  in  Column  (D)  or  (E),  as 
applicable. 

Column  (D):  Enter  all  direct  and  indirect 
disbursements  to  each  officer  or  employee 
that  were  necessary  for  conducting  official 
business  of  the  trust,  except  salaries  or 
allowances  which  must  be  reported  in 
Columns  (B)  and  (C),  respectively. 

Examples  of  disbursements  to  be  reported 
in  Column  (D)  include:  all  expenses  that 
were  reimbursed  directly  to  an  officer  or 
employee,  meal  allowances  and  mileage 
allowances,  expenses  for  officers'  or 
employees'  meals  and  entertainment,  and 
various  goods  and  services  fumished  to 
officers  or  employees  but  charged  to  the 
trust.  Such  disbursements  should  be 
included  in  Column  (D)  only  if  they  were 
necessary  for  conducting  official  business; 
otherwise,  report  them  in  Column  (E). 
Include  in  Column  (D)  travel  advances 
that  meet  the  following  conditions: 

•  The  amount  of  an  advance  for  a 
specific  trip  does  not  exceed  the 
amount  of  expenses  reasonably  _ 
expected  to  be  incurred  for  official 
travel  in  the  near  future,  and  the 
amount  of  the  advance  is  fully 
repaid  or  fully  accounted  for  by 
vouchers  or  paid  receipts  within  30 
days  after  the  completion  or 
cancellation  of  the  travel. 

•  The  amount  of  a  standing  advance 
to  an  officer  or  employee  who 
must  frequently  travel  on  official 
business  does  not  unreasonably 
exceed  the  average  monthly  travel 


-12- 


FfMleral  Reeister / Vol.  68.  No.  196 /Thursday.  October  9,  2003 /Rules  and  Regulations 


58537 


58536  Federal  Register  /  Vol.  68.  No.   196  /  Thursday.  October  9.  2003 /Rules  and  Regulations 


expenses  for  which  the  individual 
IS  separately  reimbursed  after 
submission  of  vouchers  or  paid 
receipts,  and  the  individual  does 
not  exceed  60  days  without 
engaging  in  official  travel 

Do  not  report  the  following  disbursements 
in  Schedule  3,  but  should  be  reported  in 
Schedule  2  if  they  meet  the  definition  of  a 
major  disbursement. 

•  Reimbursements  to  an  officer  or 
employee  for  the  purchase  of 
investments  or  fixed  assets  such  as 
reimbursing  an  officer  or  employee  for  a 
file  cabinet  purchased  for  office  use, 

•  Indirect  disbursements  for  temporary 
lodging  (room  rent  charges  only)  or 
transportation  by  public  earner 
necessary  for  conducting  official 
business  while  the  officer  or  employee  is 
in  travel  status  away  from  his  or  her 
home  and  pnncipal  place  of  employment 
with  the  trust  if  payment  is  made  by  the 
trust  directly  to  the  provider  or  through  a 
credit  arrangement; 

•  Disbursements  made  by  the  tnjst  to 
someone  other  than  an  officer  or 
employee  as  a  result  of  transactions 
arranged  by  an  officer  or  employee  in 
which  property,  goods,  services,  or 
other  things  of  value  were  received  by 
or  on  behalf  of  the  trust  rather  than  the 
officer  or  employee,  such  as  rental  of 
offices  and  meeting  rooms,  purchase  of 
office  supplies,  refreshments  and  other 
expenses  of  meetings,  and  food  and 
refreshments  for  the  entertainment  of 
groups  other  than  the  officers  or 
employees  on  official  business; 

•  Office  supplies,  equipment,  and  facilities 
furnished  to  officers  or  employees  by 
the  trust  for  use  in  conducting  official 
business;  and 

•  Maintenance  and  operating  costs  of  the 
trust's  assets,  including  buildings,  office 
furniture,  and  office  equipment; 
however,  see  'Special  Rules  for 


Automobiles"  below. 

Column  (E):  Enter  all  other  direct  and 
indirect  disbursements  to  each  officer  or 
employee.  Include  all  disbursements  for 
which  cash,  property,  goods,  services,  or 
other  things  of  value  were  received  by  or 
on  behalf  of  each  officer  or  employee  and 
were  essentially  for  the  personal  benefit  of 
the  officer  or  employee  and  not  necessary 
for  conducting  official  business  of  the 
trust. 

Include  in  Column  (E)  all  disbursements 
for  transportation  by  public  carrier 
between  the  officer  or  employee's  home 
and  place  of  employment  or  for  other 
transportation  not  involving  the  conduct  of 
official  business.  Also,  include  the 
operating  and  maintenance  costs  of  all  the 
trusts  assets  (automobiles,  etc.) furnished 
•  to  officers  or  employees  essentially  for  the 
officers  or  employees'  personal  use  rather 
than  for  use  in  conducting  official 
business. 

Column  (F):  Add  Columns  (B)  through  (E) 
of  each  Line  and  enter  the  totals  in 
Column  (F). 

Enter  on  Line  10  the  totals  from  any 
continuation  pages  for  Schedule  3. 

Enter  the  totals  of  Lines  1  through  10  for 
each  Column  on  Line  1 1 . 

SPECIAL  RULES  FOR 
AUTOMOBILES 

Include  in  Column  (E)  of  Schedule  3  that 
portion  of  the  operating  arid  maintenance 
costs  of  any  automobile  owned  or  leased 
by  the  trust  to  the  extent  that  the  use  was 
for  the  personal  benefit  of  the  officer  or 
employee  to  whom  it  was  assigned.  This 
portion  may  be  computed  on  the  basis  of 
the  mileage  driven  on  official  business 
compared  with  the  mileage  for  personal 
use.  The  portion  not  included  in  Column 
(E)  must  be  reported  in  Column  (D). 

Altematively,  rather  than  allocating  these 
operating  and  maintenance  costs  between 
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Columns  (D)  and  (E),  if  50%  or  more  of 
the  officer  or  employee's  use  of  the 
vehicle  was  for  official  business,  the  trust 
may  enter  in  Column  (D)  all 
disbursements  relative  to  that  vehicle  with 
an  explanation  in  Item  25  (Additional 
Infomiation)  indicating  that  the  vehicle 
was  also  used  part  of  the  time  for  personal 
business.  Likewise,  if  less  than  50%  of 
the  officer  or  employee's  use  of  the 
vehicle  was  for  official  business,  the  trust 
may  report  all  disbursements  relative  to 
the  vehicle  in  Column  (E)  with  an 
explanation  in  Item  25  indicating  that  the 
vehicle  was  also  used  part  of  the  time  on 
official  business. 

The  amount  of  decrease  in  the  market 
value  of  an  automobile  used  over  50%  of 
the  time  for  the  personal  benefit  of  an 
officer  or  employee  must  also  be  reported 
in  Item  25. 

ADDITIONAL  INFORMATION 
AND  SIGNATURES 

25.  ADDITIONAL  INFORMATION  —  Use 

Item  25  to  provide  additional  infonnation 
as  indicated  on  Form  T-1  and  in  these 
instructions.  If  you  are  filing  the  Form  T-1 
in  a  paper  fomiat  and  there  is  not  enough 
space  in  Item  25,  see  the  instructions  for 
continuation  pages  in  Section  III  (How  to 
File). 

26-27.  SIGNATURES  —  The  completed 
Fomri  T-1  that  is  filed  with  OLMS  must  be 
signed  by  both  the  president  and 
treasurer,  or  corresponding  principal 
officers,  of  the  labor  organization.  If  an 
officer  other  than  the  president  or 
treasurer  perfomns  the  duties  of  the 
principal  executive  or  principal  financial 
officer,  the  other  officer  may  sign  the 
report.  If  an  officer  other  than  the 
president  or  treasurer  signs  the  report, 
enter  the  correct  title  in  Item  26  or  27,  and 
explain  in  Item  25  (Additional  Infonnation) 
why  the  president  or  treasurer  did  not  sign 
the  report.  Electronically  submitted  fonns 
must  be  signed  with  digital  signatures 
which  will  automatically  enter  the  date. 
Infonmation  about  this  system  can  be 


obtained  on  the  OLMS  Web  site  at 
http://www.olms.dol.qov. 

Enter  the  date  the  report  was  signed  and 
the  telephone  numt>er  at  which  the 
signatories  conduct  official  business;  a 
private,  unlisted  telephone  numtjer  does 
not  have  to  be  reported.  On  a  paper  Form 
T-1  submitted  pursuant  to  an  exemption, 
original  signatures  are  required;  stamped 
or  mechanical  signatures  are  not 
acceptable. 

IX.  Trusts  That  Have  Ceased 
TO  Exist  _^ 

If  a  trust  has  gone  out  of  existence  as  a 
trust  in  which  a  labor  organization  is 
interested,  the  president  and  treasurer  of 
the  labor  organization  must  file  a  terminal 
financial  report  for  the  period  from  the 
beginning  of  the  tnjst's  fiscal  year  to  the 
date  of  termination.  A  terminal  financial 
report  must  be  filed  if  the  trust  has  gone 
out  of  business  by  disbanding,  merging 
into  another  organization,  or  being  merged 
and  consolidated  with  one  or  more  trusts 
to  form  a  new  trust.  Similariy,  if  a  tmst  in 
which  a  labor  organization  previously  was 
interested  continues  to  exist,  but  the  labor 
organization's  interest  tenninates,  the 
latxjr  organization  must  file  a  tenninal 
financial  report  for  that  trust. 

The  terminal  financial  report  must  be  filed 
within  30  days  after  the  date  of  termination 
to  the  following  address: 

U.S.  Department  of  Labor 
Employment  Standards  Administration 
Office  of  Labor-Management  Standards 
200  Constitution  Avenue,  NW 
RoomN-5616 
Washington,  DC  20210-0001 

To  complete  a  terminal  report  on  Fonn  T- 
1 ,  follow  the  instructions  in  Section  VIII 
and,  in  addition: 

•  Enter  the  date  the  tmst,  or  the  labor 
organization's  interest  in  the  trust, 
ceased  to  exist  in  Item  2  after  the  word 
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"Through." 

•  Enter  an  "X"  in  the  box  in  Item  3(c) 
indicating  that  the  trust,  or  the  labor 
organization  s  interest  in  the  trust. 
ceased  to  exist  dunng  the  reporting 
penod  and  that  this  is  the  terminal  Form 
T-1  for  the  trust  from  the  labor 
organization 

•  Enter  '3(c)'  in  the  Item  Number  column 
in  Item  25  (Additional  Information)  and 
provide  a  detailed  statement  of  the 
reason  the  trust,  or  the  labor 
organization's  interest  in  the  trust 
ceased  to  exist    If  the  trust  ceased  to 
exist  also  report  m  item  25  plans  for  the 
disposition  of  the  trust  s  cash  and  other 
assets,  if  any    Provide  the  name  and 
address  of  the  person  or  organization 
that  will  retain  the  records  of  the 
terminated  organization    if  the  trust 
merged  with  another  trust  report  that 
organization  s  name  and  address 

Contact  the  nearest  OLMS  field  oftice 
listed  below  if  you  have  questions  about 
filing  a  tenmnai  report. 

If  You  Need  Assistance 

The  Office  of  Labor-Management 
Standards  has  field  off'ces  located  \n  tne 
following  cities  to  assist  you  if  you  have 
any  questions  concerning  LMRDA  and 
CSRA  reporting  requirements 

Atlanta.  GA 

Birmingham,  A!. 

Boston   MA 

Buffalo  NY 

Chicago  IL 

Cincinnati.  OH 

Cleveland,  OH 

Dallas,  TX 

Denver  CO 

Detroit.  Ml   ■ 

Grand  Rapids  Ml 

Guaynabo,  PR 

Honolulu  HI 

Houston,  TX 

Kansas  City,  MO 

Los  Angeles,  CA 

Miami  (Ft    Lauderdale;,  FL 


Milwaukee,  Wl 

Minneapolis,  MN 

Nashville,  TN 

New  Haven,  CT  ■ 

New  Orleans,  LA 

New  York,  NY 

Newark  (Iselin),  NJ 

Philadelphia,  PA 

Pittsburgh,  PA 

St.  Louis,  MO 

San  Francisco,  CA 

Seattle,  WA 

Tampa,  FL 

Washington,  DC 

Consult  the  OLMS  Web  site  listed  below 
or  local  telephone  directory  listings  under 
United  States  Government,  Labor 
Department,  Office  of  Labor-Management 
Standards,  for  the  address  and  telephone 
number  of  the  nearest  field  office. 

Copies  of  lakx)r  organization  annual 
financial  reports,  employer  reports,  and 
labor  relations  consultant  reports  filed  for 
the  year  2000  and  after  can  be  viewed 
and  pnnted  at  h ttp://www. union- 
reports  dol  gov.  Copies  of  reports  for  the 
year  1999  and  earlier  can  be  ordered 
through  the  Web  site. 

Infomnation  about  OLMS,  including  key 
personnel  and  telephone  numbers, 
compliance  assistance  materials,  the  text 
of  the  LMRDA,  and  related  Federal 
Register  and  Code  of  Federal  Regulations 
documents,  is  also  available  at: 

http://www.olms.dol.gov 
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DEPARTMEFTT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  604 
RIN  1205-AB33 

Unemployment  Compensation — Trust 
Fund  Integrity  Rule;  Birth  and 
Adoption  Unemployment 
Compensation;  Removal  of 
Regulations 

AGENCY:  Enipliivnu'iit  aiiii  Training 
Aiiininistratiiin.  I.dbur. 
action:  Final  ruif. 


summary:  Thf  Department  of  Labor 

(D»'pdrtment)  is  issuing  this  final  rule  to 
rfmii\e  the  Birth  and  Adoptiim 
rnemplovment  Compensation  (BAA- 
L'(!)  retjulatidns.  Those  regulations 
permittfd  in  experimental  opportunity 
for  stat('s  to  provide,  in  the  form  of 
unfmplo\mf'nt  compensation  (I'C). 
partial  vvat^e  repKuenu'iit  tor  [)arerits 
taking  approved  leave  or  otherwise 
lea\  ing  t'niplovment  while  caring  for 
their  nf'u  horns  or  newlv-adopted 
(  hildrt'ii 

EFFECTIVE  DATE:  This  final  nile  is 
effective  Ndvt'mher  If),  _'n03. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerard  Hildt'brand.  Offu  e  of  VVorkforre 
Secuntv.  KTA.  IS   Department  of 
Labor,  200  Constitution  .Avenue.  NVV.. 
Room  C— 45  18.  Washington.  DC  2021U. 
Telephone:  (202)  693-3038  (voice)  (this 
IS  not  a  toll-free  number);  1-H00-326- 
2=i77  (TDD);  fa(  simile:  l2U2j  b93-2874; 
e-mail:  hildt'hnind  g,pr(irii<idol.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A    (Aen";en' 

On  lune  13.  2000,  the  Departnu'iit 
published  the  BAA-l'C  Final  Rule  in 
the  Federal  Register  at  fin  FR  i72in 
The  rule  was  c  odlfi^>d  at  20  CFR  Part 
B()4   it  implemented  an  experim^'ntal 
opportunity  for  state  agencies 
responsible  for  adnunistermg  the 
Federal-State  I'C  program  to  provide 
partial  wage  replacement  for  parents 
taking  approved  leave,  or  otherwise 
leaving  emplovment.  following  the  birth 
or  placement  for  adoption  of  a  f  hild   On 
December  4.  2002.  the  Department 
published  a  .N'otice  of  Proposed 
Rulemaking  (NPRM)  proposing  to 
remove  the  BAA-L'C  regulations  m  \\\f 
Federal  Register  (67  FR  72122 
(December  4,  2002]  )  The  .\PR.M  mvitfd 
the  public  to  comment  over  a  fiO-da\ 
period,  ending  Februarv  3.  200  i 
Comments  were  accepted  hv  mail  and 
electronic  media 


The  preamble  to  the  NPRM  contained 
a  detailed  explanatiim  of  the  reasons  for 
the  removal  of  the  B.AA-IIC  regulations, 
in  order  to  adeiiuatelv  respond  to 
comments,  and  to  eliminate  the  need  for 
readers  to  refer  to  the  NPRM  for  ccmtext. 
muth  of  the  material  in  the  NPRM  is 
repeated  in  this  document. 

B  BiK  k^roiind  on  BAA-i'C 

Under  B.\A-l'(;.  states  were 
permitted,  as  part  of  a  voluntary 
experiment,  to  amend  their  state  UC 
laws  to  provide  partial  wage 
replacement  for  parents  taking  approved 
leave,  or  otherwise  leaving  emplo\ment. 
following  the  birth  or  placement  for 
adoption  of  a  child   In  ipialifving  for 
UC.  the  individual  would  not  have  to  be 
able  ,111(1  <i\.iiKihle  (.-X&A)  for  work  in  the 
sense  tradition  illv  used  In  the 
Department   Instead,  piareiits  of 
newborns  and  new  l\  -adopted  children 
would  be  \iewed  .is  meeting  the  feiieral 
A&A  rfiiiiirements  (as  implemented 
through  state  law)  under  the  premise 
that  the  parents'  long-term  attat  hment 
to  the  workforce  would  be  strengthened 
and  promoted  h\  tln'  [lavinent  of  U'Cl. 
vvhi(  h  would  provide  some  fin.incial 
sii[)[)i.rt  to  acc:(mipanv  the  introdiu  tion 
of  a  new  child  into  the  familv 

As  the  Department  noted  during  the 
final  rulemaking  in  2000,  the  BAA-UC 
experiini'iit  was  "a  reversal  of  our 
position  taki'ii  in  l')97.  "  when  the 
Department  advised  a  state  that  UC 
could  not  be  used  in  this  manner.  (65 
FR  37212  dune  13,  2000).)  The  BAA-UC 
experiment  was  dt^scribed  as  "part  of  an 
evolving  interpretation  of  the  federal 
.AXi.X  reqioremeiits  that  recognizes 
practical  and  economic   rcMlifit^-s."  (Id.) 
Simply  stated,  the  Department 
interpreted  th<>  .X^cA  recjuirements  in  a 
new  and  different  vvav  that  emphasized 
the  inciividuai's  potential  long-term 
attachment  to  the  workforc:e.  BAA-UC 
was  intended  to  test  whc^ther 
indiv  iduals  would  be  more  attac;hed  to 
thf  w(jrktor(  f.  even  if  their  current 
separation  from  the  vvorkforc;e  was  a 
conscious  dec  ision  on  their  part  ciue  to 
personal  and  familv  reasons  relating  to 
thf  birth  or  adoption  of  a  c:hild 
.Signific  antlv.  since  the  Department 
made  the  BAA-UC  experiment  available 
in  2000.  no  state  )ias  elected  to 
fiartK  ipate 

Following  a  review  of  the  BAA-UC 
Final  Ruh^  as  part  of  <i  Department-wide 
review  of  all  regulations,  the 
Dt'partnient  announced,  in  the  NPRM. 
that  It  proposed  to  remove  the  BAA-UC 
rf'gulations  because  it  had  determined 
that   "the  B.-\A-UC  experiment  is  poor 
pulKV  and  a  misapplication  of  federal 
VC  law  relating  to  the  ASiA 
requirements  "  (H7  FR  72122  (December 


4.  2002).)  After  thoroughly  analyzing  the 
A&A  requirement,  the  Department 
concluded  that  "A&A  tests  involuntary 
unemployment  due  to  a  continuing  lack 
of  suitable  work"  and  that  the  "BAA- 
UC  rule  not  only  failed  to  recognize  this, 
but  is  in  fact  contrary  to  the  A&A 
requirement.  '  {Id.  at  72125.) 

C  Effect  of  Repeal 

To  date  no  state  has  elected  to 
participate  in  the  BAA-UC  experiment. 
Therefore,  terminating  the  experiment 
will  not  result  in  any  state  withdrawing 
benefits  it  previously  granted.  The  only 
effect  of  the  removal  of  the  regulations 
is  that  it  arguably  reduces  state 
flexibility  because  a  state  could  no 
longer  elect  to  use  its  unemployment 
fund  to  pay  BAA-UC.  The  Department's 
position  on  federal  law  requirements 
will  revert  tcj  that  in  existence  before 
publication  of  the  BAA-UC  rule.  Thus, 
a  state  must  require  that  to  be  eligible 
for  UC'  an  individual  must,  among  other 
things,  demonstrate  current  labor  force 
attaf:hment  bv  meeting  the  A&A 
requirements.  Each  state  remains  free  to 
create  a  paid  family  leave-type  program 
using  state  moneys  from  sources  other 
than  the  state's  unemployment  taxes 
deposited  into  its  unemployment  fund. 

D.  Policy  Reasons  for  Repeal 

The  UC  program  is  designed  to 
provide  temporary  wage  insurance  for 
individuals  who  are  unemployed  due  to 
lack  of  suitable  work.  This  would 
generally  not  be  the  case  fo*-  parents 
who  would  avail  themselves  of  BAA- 
UC.  Such  parents  would  be  out  of  work 
because  they  both  initiated  their 
separation  from  the  workforce  and  are 
currently  unavailable  for  work;  they 
would  have  effectively  withdrawn  from 
the  labor  market  for  a  period  of  time.  To 
the  extent  that  BAA-UC  is  based  on 
labor  force  attachment,  it  is  based  on  an 
assumption  of  increased  future 
attachment  to  the  labor  force. 
Individuals  who  take  approved  leave 
when  an  employer  is  holding  a  job  open 
for  them  are  not  available  for  that  work 
or  other  suitable  work.  As  a  result. 
BAA-UC  paid  to  these  individuals 
would  be  a  payment  for  voluntarily 
taking  time  off  work  rather  than 
payment  due  to  lack  of  suitable  work 
As  such,  it  would  be  paid  leave,  which 
was  not  envisioned  in  the  design  of  the 
VC  program. 

We  again  note  that  no  state  has 
enacted  BAA-UC  legislation.  The 
limited  flexibility  provided  under  BAA- 
UC  may  be  one  factor.  In  2002, 
California  passed  legislation  (enacted 
Senate  Bill  1661;  Chapter  No.  901)  that 
contains  features  of  BAA-UC,  as  well  as 
many  features  beyond  the  scope  of 
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compensation.  For  example,  the  requirement 
that  compensation  be  paid  through  public 
employment  offices,  or  the  requirement  that 
States  make  (certain  information)  available  to 
agencies  of  the  United  States  charged  with 
the  administration  of  public  works  or 
assistance  through  public  employment,  are 
obviously  without  reasonable  basis  if  applied 
to  pavmants  to  disabled  individuals.  Many  of 
the  standards  contained  [in  the  expHrien(  e 
rating  provisions]  are  similarlv  without 
reasonable  basis  if  applied  to  a  State  law  for 
the  payment  of  disability  compensation. 

For  these  reasons,  the  Board  is  of  the 
opinion  that  the  jUC  titles  of  the  SSA]  are 
applicable  solely  to  State  laws  for  the 
payment  of  compensation  to  individuals  who 
are  able  to  work  and  are  unemployeri  by 
reason  of  lack  of  work.  [Emphasis  added] 

That  involuntar\'  unemployment  due 
to  lack  of  suitable  work  was  the  key  test 
is  supported  by  the  Congressional 
Committee  Reports: 


BAA-UC.  Notably,  it  authorizes 
payments  beyond  the  scope  of  BAA-UC 
to  certain  individuals  who  take  time  off 
from  work  to  care  for  a  sick  or  injured 
child,  spouse,  parent  or  domestic 
partner  as  well  as  for  foster  care 
placements  of  a  new  child.  The 
California  law  does  not  use  its 
unemployment  fund  as  a  funding 
source,  but  instead  uses  employee 
contributions  to  its  Temporary 
Disability  Insurance  fund.  Similarly,  the 
BAA-UC  rule  limits  the  types  of 
eligibility  conditions  that  may  be 
imposed  on  individuals.  For  example, 
the  BAA-UC  rule  at  20  CFR  604.20  lists 
industry,  employer  size,  or  the 
unemployment  status  of  a  family 
member  as  unacceptable  eligibility 
factors. 

Other  flexibility  issues  have  also  been 
identified.  For  example,  the  Department 
expressed  concern  with  a  state  bill  that 
appeared  to  be  close  to  enactment 
because  it  appeared  to  be  inconsistent 
with  Section  3304(a)(6)(A)  of  the 
Federal  Unemployment  Tax  Act 
(FUTA).  This  bill  would  have  made 
BAA-UC  memdatory  for  all  services 
performed  in  the  state,  except  for 
services  performed  for  certain 
governmental  and  nonprofit  entities  that 
could  elect  to  participate.  Because 
Section  3304(a)(6)(A),  FUTA,  requires 
that,  with  respect  to  these  governmental 
and  nonprofit  services,  UC  must  be  paid 
"in  the  same  amount,  on  the  same 
terms,  and  subject  to  the  same 
conditions"  as  UC  payable  on  other 
services  performed  under  state  law,  the 
Department  advised  the  state  that  this 
legislation,  if  enacted,  would  be 
inconsistent  with  FUTA. 

Finally,  when  the  BAA-UC  Final  Rule 
was  issued  in  2000,  state  unemployment 
funds  were  in  sounder  financial 
condition  than  today.  Since  the 
publication  of  the  rule,  many  states  have 
seen  a  drastic  decline  in  their 
unemployment  fund  balances,  and  most 
states  are  below  our  recommended  1.00 
average  high-cost  multiple.  (The  average 
high-cost  multiple  indicates  how  many 
years  of  benefits  a  state  has  available 
under  a  recessionary  scenario.  A  rating 
of  1.00  indicates  the  state  has  one  year's 
worth  of  benefits  on  hand.  The 
Department  recommends  a  1.00  high- 
cost  multiple  as  a  reasonable  margin  of 
safety  to  ensure  fund  solvency  in 
periods  of  high  unemployment.)  Indeed, 
at  the  time  BAA-UC  was  created,  one  of 
the  policy  arguments  made  for  using  a 
state's  unemployment  fund  for  BAA-UC 
was  the  claim  that  states  had 
"surpluses"  in  their  unemployment 
funds,  which  could  be  made 
immediately  available  to  implement  a 
BAA-UC  experiment.  The  sudden  and 


rapid  decline  in  fund  balances 
undercuts  this  argiunent  and 
emphasizes  the  need  for  states  to 
preserve  the  integrity  of  their 
unemployment  funds  for  providing 
temporary  income  support  to  the 
involuntarily  unemployed. 

E.  Legal  Reasons  for  Repeal 

The  Department  and  its  predecessors 
(the  Social  Security  Board  and  the 
Federal  Security  Agency)  have 
interpreted  and  enforced  federal  A&A 
requirements  since  the  inception  of  the 
federal-state  UC  program.  Although  no 
A&A  requirements  are  explicitly  stated 
in  federal  law,  the  Department  and  its 
predecessors  interpreted  four  provisions 
of  federal  UC  law,  contained  in  the 
Social  Security  Act  (SSA)  and  FUTA,  as 
requiring  that  states  condition  the 
payment  of  UC  upon  a  claimant  being 
able  to  and  available  for  work.  Two  of 
these  provisions,  at  Section  3304(a)(4), 
FUTA,  and  Section  303(a)(5),  SSA,  limit 
withdrawals,  with  specific  exceptions, 
from  a  state's  unemployment  fund  to  the 
payment  of  "compensation."  Section 
3306(h),  FUTA,  defines  "compensation" 
as  "cash  benefits  payable  to  individuals 
with  respect  to  their  unemployment." 
The  A&A  requirements  provide  a  federal 
test  of  an  individual's  continuing 
"unemployment."  (The  meaning  of 
"unemployment"  in  this  statutory 
framework  is  discussed  below.)  The 
other  two  provisions,  found  in  Section 
3304(a)(lj,  FUTA,  and  Section  303(a)(2), 
SSA,  require  that  compensation  "be 
paid  through  public  employment 
offices."  The  requirement  that  UC  be 
paid  through  the  public  employment 
system  (the  purpose  of  which  is  to  find 
people  jobs)  ties  the  payment  of  UC  to 
both  an  individual's  ability  to  work  and 
availability  for  work.  These  A&A 
requirements  serve,  in  effect,  to  limit  UC 
eligibility. 

The  basis  for  the  federal  A&A 
requirements  was  summarized  in  a 
March  11.  1939,  letter  from  the  Chair  of 
the  Social  Security  Board  to  the 
Governor  of  California,  concerning 
whether  the  state  could  make  payments 
with  respect  to  temporary'  disability 
from  its  unemployment  fund: 

The  entire  legislative  history  [of  the  UC 
titles  of  the  original  SSA]  including  the 
Report  to  the  President  of  the  Committee  on 
Economic  Security,  the  report  of  the  House 
Committee  on  Ways  and  Means,  the  report  of 
the  Senate  Committee  on  Finance,  and  the 
Congressional  debates  all  indicate,  either 
expressly  or  by  implication,  the 
compensation  contemplated  under  (these 
titles)  is  compensation  to  individuals  who 
are  able  to  work  but  are  unemployed  by 
reason  of  lack  of  work.  Several  provisions  of 
those  titles  are  meaningful  only  if  applied  to 
State  laws  for  the  payment  of  such 


The  essential  idea  in  unemployment 
compensation*    *    *  is  the  accumulation  ot 
reserves  in  time  of  employment  horn  which 
partial  compen.sation  may  be  paid  to  workers 
who  become  unemployed  and  are  unable  to 
find  work.  *    *    *  In  normal  times  it  will 
enable  most  workers  who  lose  their  jobs  to 
tide  themselves  over,  until  they  gel  back  to 
their  old  work  or  find  other  employment 
without'having  to  resort  to  relief.  '    *    *  [H. 
Rep.  615.  74th  Cong.  1st  .Sess.  1935  Page  5.) 

The  essential  idea  in  unemployment 
compensation  is  the  creation  of  reserves 
during  periods  of  employment  from  which 
compensation  is  paid  to  workmen  who  lose 
their  positions  when  employment  slackens 
and  who  cannot  find  other  work. 
Unemployment  compensation  differs  from 
relief  in  that  payments  are  made  as  a  matter 
of  right,  not  on  a  needs  basis,  but  only  while 
the  worker  is  involuntarily  unemployed. 
*    *   *  Payment  of  compensation  is 
conditioned  upon  continued  involuntary 
unemployment.  Beneficiaries  must  accept 
suitable  employment  offered  them  or  Ihey 
lose  their  right  to  compensation   ]S  Rep.  628. 
74th  Cong.  1st  Sess.  1935  Page  11.) 

For  the  great  bulk  of  industrial  workers 
unemployment  compensation  will  mean 
security  during  the  period  following 
unemployment  while  they  are  seeking 
another  job.  or  are  waiting  to  return  to  their 
old  position.  \ld.  Page  12.) 

As  illustrated  by  this  histon,',  the  UC 
program  is  designed  to  provide 
temporary  wage  insurance  for 
individuals  who  are  unemployed  due  to 
lack  of  suitable  work.  In  order  to  be 
eligible  for  UC,  an  individual  must  be 
able  to  accept  suitable  work  if  it  is 
offered,  must  be  available  to  accept  that 
work  and  must  not  refuse  suitable  work 
if  offered.  In  other  words,  an  individual 
may  not  voluntarily  make  him/herself 
unavailable  for  offered  suitable  work. 
Rather,  a  fundamental  premise  of  the 
UC  program  is  that  benefits  are  only 
available  to  individuals  who  are 
involuntarily  unemployed  because  there 
is  no  suitable  work  available  to  them. 
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The  federal  A&A  requirements 

impiemt'nt  this  design  hv  testing 
whether  the  fact  that  an  individual  (iid 
not  vvoric  for  anv  week  was  involuntary 
due  to  the  unavailability  of  work.  (Note 
that  the  A&A  test  looks  oiilv  to  whether 
the  unempluvment  is  due  to  laf:k  of 
work  for  each  given  week  of  benefits 
claimed.  That  is.  it  looks  to  whv  the 
individual  is  unemplo\ed  for  a  given 
week,  it  do»'s  not  look  to  whs  the 
individual  was  separated  from 
employment,  except  to  the  extent  th.it 
the  individual  ma\  ha\e  not  been  A&A 
for  the  week  of  the  separation)  Since 
the  BAA-l'C;  experiment  did  not 
examine  the  federal  A&A  requirements 
fnmi  this  perspetlive.  it  permits  the 
[lavment  of  I '(]  to  individuals  for  whom 
suitable  work  ma\  exist,  thus 
contradicting  the  basu  purpose  of  the 
A&A  requirements 

The  U"gislati\e  histor\  cjuoted  above 
indir;ates  that  eligibility  for  UC  is  not 
based  (m  the  individudls  personal  need, 
except  to  the  extent  that  his/her  "need" 
IS  created  bv  lack  of  suitable  work 
BAA-l'(!.  however,  extended  eligibility 
for  {'('.  to  parents  based  on 
considerations  of  ( umpelling  pergonal 
or  family  need  regardless  of  whether 
there  is  a  lack  of  suitable  work   While 
the  idea  tif  providing  financial 
assistance  to  parents  or  families 
experiencing  birth  or  adoption  may  be 
admirable,  it  is  not  in  keeping  with  the 
funciamental  limitation  of  paying  UC 
iml\  to  indniduals  who  are 
unemployed  due  to  lack  of  suitable 
work 

The  jeyisjative  histnr\'  also  establishes 
d  link  between  the  public  works 
programs  in  existence  in  1935  and  the 
I  '('■  program  that  bears  on  the  A&A 
requirements   .\s  noted  in  the  Social 
Security  Boards  contemporaneous 
interpretation,  an  .SSA  provision 
(Section  J0J(a)(7))  requires  that  states 
make  available  to  agencies  of  the  Linited 
States  charged  with  the  administration 
of  public  works  or  assistance  through 
public  emplo\nient   ttie  name,  address, 
ordinar\  oc cufiation.  and  eniployment 
status  of  1  V,  recipients  This 
refjuirement  is  predicated  upon  the 
undtTstanding  that  UC  recipients  must 
be  out  of  work  due  to  lack  of  available 
work   It  would  make  no  sense  to  refer 
an  indi\  idual,  for  whom  work  was 
available,  to  ^  public  works  program. 
which  shoiilii  [)e  the  employer  of  last 
resort.  Senator  Wagner,  who  introduced 
the  SSA  in  the  Senate,  described  the 
relationship  hetwt-en  the  proposed  l'(, 
program  and  the  g(i\  ernnit'nt's  public 
works  programs  (as  well  as  public 
employment  offic  es)  as  follows  in  the 
floor  debate  on  the  SSA: 


[Unemplovment  insurance)  is  not  designed 
to  supplant,  but  rather  to  supplement  the 
public-works  prtijec  ts  which  must  absorb  the 
bulk  of  persons  vvlm  niris  he  disinherited  for 
long  periods  of  Imif  S\  [ii  k  .it,'  iiiiiiistr\ 
'    *    *  A  provision  ii:  '\\r  (irrsfiit  liill  rt-(|iiirt's 
that  the  Federal  tav  ifli.itr  sh.iil  !)•■  used  In 
encourage  a  close  i  (i'ine(  tinii  between  .State 
job-insurance  laws  and  unemplovment 
exchange  offices.  This  provision  emphasizes 
the  fact  that  the  jmonelaryl  relief  of  existent 
unemployment  Is  but  a  subordinate  phase  of 
the  main  task  of  providing  work  for  all  who 
are  strong  and  willing.  |79  Cong.  Kei    't2H4 
dune  14.  iq:}4|.! 

Thus.  (  J  ingress  intended  the  IK] 
system  to  be  subordinate  to  the  main 
task  of  getting  people  back  to  work, 
which  is.  as  noted  above,  implemented 
through  the  .\&.\  requirements.  BAA- 
[  { .  IS  not  I  on  si  stent  with  this  goal 
because  it  em  onr.iges  parents  to  refuse 
available  work 

Finally,  as  noted  in  the  Soc  lal 
Security  Boards  letter,  experieiiff 
rating  st.indards  are  meaningless  if  the 
test  ot  iiiv  oluiitarv  unemplovmcmt  due 
to  lac  k  of  work  is  not  used   F'lxperience 
rating  was  originallv  established  to 
eiiMM"  ail  eijiiitable  distribution  among 
employers  nl  the  i  ust  o(  the  svstem,  aniJ 
to  encourage  emplovcrs  to  stabilize  thiur 
work  forces.  ("Credits"  will  be  provided 
"in  the  form  of  lower  contribution  rates 
*   *    *  to  employers  who  have  stabilized 
their  employment."  (S  Rep.  b2H.  74th 
Cong.  1st  Sess,  1935  Page  14.])  BAA-UC 
contradicts  the  intent  of  experience 
rating  bee  aus?'  it  .ijhiws  pav  inents  based 
cm  in  indiv  idim!  s  nwn  ac  tioiis  withcmt 
regard  to  .m  emplnM.r  s  attempt  to 
stabilize  eiiqijnv  iiient  bv  offering 
suitable  work  tn  its  i  urrent  and  former 
employees   Althniigh  experience  rating 
was  <iis(  iissecl  in  the  B.\.\-r(!  final 
rul''iii.ikiiiL;,  that  discussion  did  not 
rec  ogni/e  that  stabilization  ot 
enifilov  ineiit  IS  (ine  of  the  [irimary 
[luipiises  lit  exptTieiii  e  rating. 

II.  Responses  to  (Comments 

A.  Overview 

About  6.200  pieces  of  i  orrespondence 
commenting  on  the  NPRM  were 
submitted  by  the  close  of  the  c  cuninent 
period  on  Februarv   i  200  i   Kmighlv  74 
perct-nt  of  the  i  i  immenters  f.ivored 
removal  of  the  H.\.\    IT,  rule  wriile  the 
remainder  opposed  remov.il   Some 
commenters  addressed  areas  bevond  the 
scope  of  the  M'RM,  whic  h  was  the 
removal  nt  ttf  li.\.\    It,  regulation 
These  comineiiters  addressed  such 
iii.itters  ,ts  M ■tonus  ti)  the  U( !  program. 
iiK  hiding  the  eiigibilitv  of  p.irt-time 
workers  and  other  expansions  of 
eligibility.  Because  these  areas  are 
beyond  the  scope  of  the  propost^d 
rulemaking,  they  are  not  disc  ussed  in 


this  preamble.  All  timely  comments 
were  considered  and  all  correspondence 
is  included  in  the  rulemaking  record. 
Most  commenters  were  individuals, 
including  many  who  identified 
themselves  as  human  resource 
professionals.  Comments  were  also 
received  from  employers;  groups 
representing  employer  interests;  groups 
representing  the  human  resource 
community;  labor  unions  and  groups 
representing  various  other  interests. 

B.  Reasons  for  Repeo} 

(1)  Need  for  Paid  Family  Leave 

Many  commenters  opposing  removal 
of  the  rule  argued  that  paid  family  leave 
IS  needed  because  of  financial  barriers 
tc:  taking  family  leave.  Some  noted  that 
the  final  rule  creating  BAA-UC  cited 
research  supporting  this  need  and  that 
the  .NPRM  proposing  removal  did  not 
refute  this  research.  Some  also  noted 
that  the  NPRM  did  not  refute  research 
that  paid  family  leave  might  have 
positive  effects  on  workforce 
attachment.  Others  claimed  the 
rulemaking  would  have  a  negative  effect 
on  family  life 

This  rulemaking  does  not  address 
whether  paid  family  leave  is  needed  or 
desirable.  Thus,  there  is  no  need  to 
discuss  the  research  discussed  in  the 
BAA-UC:  Final  Rule.  The  purpose  of 
this  rulemaking  is  to  address  whether  a 
state's  unemployment  fund  is  the 
appropriate  vehicle  to  fund  family  leave 
payments.  As  will  be  discussed  in  the 
next  section,  the  removal  of  the  BAA- 
UC  rule  does  not  prohibit  states  from 
establishing  paid  family  leave  programs 
nor  does  it  prohibit  integrating 
administration  of  these  programs  into  a 
states  UC^  administrative  infrastructure. 
Because  no  state  will  be  required  to 
repeal  an  existing  BAA-UC  program, 
and  bec:ause  other  avenues  are  available 
to  states  for  creating  a  paid  leave 
program,  the  Department  does  not 
believe  the  rule  would  preclude  paid 
family  h^ave  or  have  a  negative  effect  cm 
family  life.  Rather,  by  preserving  the 
integrity  of  state  unemplovment  funds, 
this  rule  helps  assure  that  adequate 
funds  will  be  available  to  benefit 
workers  uncmiployed  due  to  lack  of 
suitable  work  (and.  as  a  result,  the 
families  of  those  workers)  under  the  UC 
program, 

(2)  Flexibility 

M.inv  commenters  opposing  removal 
ot  the  rule  cited  preservation  of  state 
flexibility  as  a  reascm  for  maintaining 
the  rule.  Commenters  opposing  removal 
argued  that  there  is  state  interest  in 
flexible  approaches,  including  BAA- 
UC,  as  indicated  by  the  number  of 
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BAA-UC  legislative  proposals  in  the 
states.  Several  observed  that  "in  2002, 
over  20  states  had  legislation  introduced 
looking  at  this  issue."  One  conunenter 
argued  that  repeal  would  have  a 
"chilling  effect"  on  state  legislatures' 
attempts  to  create  paid  family  leave 
while  others  asserted  that  the 
Department  made  the  BAA-UC 
experiment  available  only  two  years  ago 
and  many  states  have  just  begun  the 
process  ofdeciding  whether  to  adopt  it. 
It  was  also  observed  that  the  approach 
taken  in  California  (discussed  above)  is 
not  available  in  all  states,  while  the  UC 
system  offers  a  long-standing,  stable 
infrastructure  available  in  all  states. 

The  only  lack  of  flexibility  that  will 
be  caused  by  removal  of  the  BAA-UC 
rule,  however,  is  that  states  will  not  be 
able  to  use  their  unemployment  fund 
moneys  to  pay  workers  who  take 
approved  leave,  or  otherwise  leave 
employment,  following  the  birth  or 
placement  for  adoption  of  a  child.  States 
can  use  other  means  of  funding  paid 
leave  programs.  Protecting  the  integrity 
of  unemployment  fund  moneys  against 
use  for  non-UC  purposes  was  a  major 
area  of  concern  for  most  commenters 
supporting  removal.  Among  other 
things,  these  commenters  characterized 
BAA-UC  as  a  "back  door"  expansion  of 
the  Family  and  Medical  Leave  Act 
(FMLA);  as  putting  "at  risk  the  safety 
net  for  unemployed  workers;"  as 
"illegal;"  and  a  "misuse"  of  the  UC 
program.  We  agree  that,  as  discussed 
elsewhere,  BAA-UC  fundamentally 
differs  from  UC. 

While  we  acknowledge  that 
California's  approach  is  limited  to  those 
states  with  temporary  disability 
programs,  nothing  in  federal  law 
prohibits  a  state  from  using  the  existing 
UC  administrative  infrastructure  for 
other  programs,  providing  it  properly 
allocates  the  costs  of  administration 
between  the  UC  and  non-UC  programs. 
We  also  note  that  one  commenter,  citing 
state  interest  in  paid  leave,  indicated  the 
innovation  and  flexibility  that  several 
states  have  already  demonstrated  in 
fashioning  an  "at-home  infant  care" 
program  where  "low-income  working 
parents  receive  subsidies"  from  non-UC 
funds  for  caring  for  infants  at  home. 

(3)  Unemployment  Fimd  Balances 

Most  of  the  commenters  supporting 
removal  of  the  BAA-UC  rule  expressed 
concern  with  the  solvency  of  state 
unemployment  funds.  Several 
commenters  opposing  removal 
disagreed  with  our  assessment  of  the 
solvency  of  state  funds,  which  is  that 
most  states  have  seen  a  drastic  decline 
in  fund  balances  and  most  states  are 
below  the  Department's  recommended 


level  of  solvency.  For  example,  one 
commenter  indicated  that  even  though 
reserves  have  d»opped  from  pre- 
recession  levels,  tlie  UC  "funding 
situation  is  exceptionally  well 
positioned  to  handle  the  dememd  for 
benefits."  We  believe  our 
characterization  of  the  fund  balance 
situation  is  accurate.  Indeed,  arguments 
that  the  funds  are  well  positioned  can 
be  made  only  because  Congress 
distributed  $8  billion  to  states  to  assist 
in  the  payment  of  UC  and  for  other 
purposes,  in  recognition  that  fund  levels 
were  dropping.  (Section  209  of  Public 
Law  107-147,  March  9,  2002.)  This 
infusion  of  funds  on  average  increased 
state  balances  by  about  20  percent  at  the 
time  of  the  distribution  and  cannot  be 
expected  to  recur  in  future  downturns. 
Some  commenters  opposing  removal 
of  the  BAA-UC  rule  objected  to 
including  all  states,  even  those  with 
"abundant  reserves,"  in  our  solvency 
arguments.  One  commenter  noted  that 
the  Department  could  establish  a 
solvency  standard  as  a  condition  of  a 
state  adopting  or  implementing  BAA- 
UC,  and  indicated  that  several 
commenters  on  the  NPRM  proposing  the 
BAA-UC  experiment  had  suggested 
establishing  such  a  standard.  Other 
commenters  criticized  the  Department 
for  not  taking  action  to  stop  state  tax 
cuts  which  they  claim  precipitated 
solvency  problems.  However,  as  the 
Department  noted  in  the  final  rule 
creating  the  BAA-UC  experiment,  it  has 
"never  interpreted  Federal  law  to 
require  "solvency"'  of  state 
unemployment  funds.  (65  FR  37216 
(June  13,  2000).)  Even  if  the  Department 
had  authority  to  .mandate  a  solvency 
standard,  we  believe  it  would  be  poor 
public  policy  to  create  a  federal 
standard  that  would  require  states  to 
deny  specific  types  of  benefits  based  on 
fund  balances. 

(4)  Whether  Certain  Situations  Are 
Exceptions  to  A&A 

Most  commenters  agreed  with  the 
Department's  position  that  BAA-UC  is 
inconsistent  with  the  federal  A&A 
requirements.  Some  also  argued  that 
there  is  an  "involuntariness" 
requirement  in  federal  UC  law.  Others 
disagreed,  stating  that  the  Department 
has  allowed  exceptions  to  A&A;  that 
there  are  no  specific  A&A  requirements 
in  federal  law;  that  Congress  expressly 
rejected  A&A  requirements;  and  that 
federal  law  contains  no 
"involuntariness"  requirement  (which 
is  a  basic  underpinning  of  the  federal 
A&A  requirements). 

Commenters  addressed  four 
situations — illness,  jury  duty,  approved 
training,  and  temporary  lay-offs  'as 


they  relate  to  the  A&A  requirements. 
Generally,  those  favoring  removal  of  the 
rule  supported  the  Department's 
analysis  that  these  situations  are 
materially  different  from  the  BAA-UC 
experiment  and  could  not  be  used  as  a 
basis  for  supporting  BAA-UC. 
Opponents  of  removing  the  rule  argued 
that  these  situations  are  approved 
"exceptions"  to  the  A&A  requirement. 
The  preamble  to  the  BAA-UC  Final 
Rule  noted  that  these  four  situations 
affect  individuals'  ability  "to  meet  the 
stricter  interpretations  of  the  A&A 
requirements."  (65  FR  37213  (June  13. 
2000).)  Although  that  preamble  also 
noted  that  none  of  these  situations 
"precisely  parallels  the  payment  of 
BAA-UC,  they  do  operate  on  the  same 
premises:  that  situations  exist  in  which 
it  is  important  to  allow  a  fle.xible 
demonstration  of  availability  and  in 
which  attachment  to  the  workforce  can 
be  demonstrated,  and  indeed 
strengthened,  without  requiring  a 
current  demonstration  of  availability." 
[Id.)  However,  the  preamble  also  noted 
that  "paying  BAA-UC  is  a  departure 
from  past  interpretations."  (Id.]  The 
preamble  of  the  NPRM  (67  FR  72124- 
72125  (December  4,  2002))  noted  that, 
unlike  BAA-UC.  none  of  these 
situations  permit  a  voluntary' 
withdrawal  from  the  workforce.  Instead, 
all  of  these  situations  require  that  an 
individual  initially  be  A&A  for  work. 
These  situations  represent  a  practical 
response  to  situations  in  which  it  does 
not  seem  sensible  to  apply  a  strict 
application  of  A&A  to  an  individual 
who  is  initially  A&A  for  suitable  work. 
In  particular: 

•  Illness.  The  interpretation 
pertaining  to  illness  applies  only  to 
individuals  who  initially  meet  the  A&A 
requirements,  but  who  then  become  ill 
and  who  do  not  refuse  suitable  work. 
Until  work  is  refused,  the 
unemployment  is  due  to  lack  of  work, 
which  is  what  the  A&A  requirements 
are  designed  to  test.  The  A&A 
requirements  are  preserved  because  the 
individual  must  initially  demonstrate 
availability  before  the  illness  and  must 
be  held  ineligible  if  s/he  refuses  suitable 
work  offered  during  the  illness. 

•  /u/yDufy.  The  interpretation 
pertaining  to  jury  duty  applies  only  to 
individuals  who  initially  meet  the  A&A 
requirements,  but  who  are  then  called 
for  jury  duty.  The  unemployment 
continues  to  be  due  to  a  lack  of  work. 
The  A&A  requirements  are  preserved 
because  the  individual  must  initially 
demonstrate  availability  before  being 
called  for  jury  duty  and  because 
attendance  at  jury  duty  may  be  taken  as 
evidence  that  the  individual  would 
otherwise  be  available  for  work.  Even  if 
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the  indivuludl  has  a  inb.  the  individual 
\v  1)11  lei  have  to  report  for  jury  duty. 
•   Apprnvfd  tniining  Approved 
trainint;  is  limited  to  Mtudtions  where 
tht-  state,  not  the  uidi\idual.  determines 
that  short-term  training  will  improve  an 
individual's  job  prospects  and  is 
<ipprnpriate  and  necessarw  In  other 
words,  thtv^tate  has  determineij  that  tlie 
training  enhances  the  individual's 
a\dilability  for  work  bv  making  him/her 
qualified  for  a  wider  range  of  jobs   The 
Clomnuttee  Kejiort  explaining  this 
provision  noteii  that  Congress 
considered  "training  in  occupational 
skills*    *    *  so  important  to  the 
employability  of  the  individual" 
because  "training  is  frequently 
necessary  for  obtaining  new 
employment.  '  S.  Rep.  91-752 
U.S.C.C.A.N.  3606.  ?62.-5  (1970). 
Attendance  at  such  training  is  accepted 
as  evidence  of  availability  for  work. 
Indeed,  if  the  individual  refuses 
training,  or  fails  to  attend  training,  the 
states  must  evaluate  eligibility  under 
their  A&A  provisions. 

•   Temporary  lay-offs.  An  individual 
on  temporan,-  lay-off  must  be  available 
to  work  for  the  employer  who  laid-off 
the  individual  as  soon  as  the  employer 
again  has  work  for  the  individual   While 
this  requires  an  individual's  avaiiabilitv 
for  work  with  only  one  employer,  it  is 
nonetheless  a  test  of  whether  the 
unemployment  is  due  to  lack  of  suitable 
work. 

As  we  noted  above,  unlike  BAA-L'C, 
none  of  these  situations  permit  a 
voluntary  withdrawal  from  the 
workforce.  Unlike  BAA-l'C",  all  of  these 
situations  contain  some  link  to 
involuntary  unemployment  caused  bv  a 
lack  of  suitable  work. 

Also,  as  the  Department  noted  in  the 
NPRM,  none  of  these  situations  apply  to 
BAA-l'C.  Under  BAA-L'C.  unlike  the 
illness  exception,  an  offer  of  suitable 
work  could  be  refused  with  no  effect  on 
eligibility   Unlike  the  illness  and  jury 
duty  exceptions,  no  initial 
establishment  of  A&A  was  required  to 
determine  if  the  unemployment  was 
linked  to  a  lack  of  suitable  work  despite 
the  individual's  availability  for  work. 
Unlike  approved  training.  BAA-UC  did 
not  address  a  situation  where  an 
individual  is  attempting  to  remedy  his 
or  her  continuing  unemployment; 
indeed.  BAA-UC  addressed  a  situation 
where  a  job  is  already  available  to  the 
parent.  Also,  for  approved  training,  the 
state  must  approve  the  training  as 
increasing  the  individual's  job 
prospects;  no  similar  requirement 
existed  for  BAA-UC,  with  the  result  that 
increased  attachment  to  the  workforce 
for  any  one  individual  is  highly 
speculative.  Finally,  unlike  temporary 


lay-offs,  HA.\-l  ( :  did  not  require  that 
the  indi\  idiial  be  available  for  at  least 
one  job;  an  offer  of  suitable  work  could 
be  refused  with  no  effect  on  idigibilitv. 
(tine  conimenter  noted  a  provision  of  a 
states  law  that  "waived  "  availability  for 
indi\iduals  on  temporary  lay-off  In 
response,  we  note  th.it.  even  under  this 
provision,  individuals  must  remain 
availahlf  for  the  job  from  which  they 
wert'  laid  off  I  These  precedents  differ 
from  BA.X-l'C  m  that  they  do  not 
permit  an  mdnidual  tn  volimtarih' 
n'lnovf  him/ herself  trom  being  available 
for  suitable  work  for  a  given  week. 
B.-\A-UC,  on  the  other  hand,  allowed 
pavment  to  parents  who  liave  initiated 
their  separation  from  the  workforce  and 
whose  personal  situatnui.  rather  than 
the  lack  of  available  suit.ible  work, 
makes  them  una\  ailable  for 
employment. 

()ne  t:ommenter  noted  that 
individuals  on  temporar\  lay-off  are 
"not  "  involuntariK  |uneniployed|  due 
to  lack  of  work"  sint:e  they  volunt.irilv 
work  in  an  industry  that  "only  provides 
work  part  of  the  year"  and  that  they  are 
recjiiired  to  "accept  work  from  a  single 
employer,  regardless  of  what 
opportunities  may  otherwise  exist  for 
them  in  the  job  market"  Similarly,  the 
( omrnenter  noted  work  remains 
available  for  those  on  jury  duty. 

In  response,  we  note  that#as  these 
situations  indicate,  the  Department  has 
been  liberal  and  flexible  in  construing 
A&A.  (Concerning  temporary  lay-offs,  it 
is  sufficient  that  the  individual  be 
available  for  a  single  job  opportunity. 
(Indeed,  payment  of  VK]  to  individuals 
cm  temporary  lay-off  allows  employers 
to  preserve  their  skilled  workforces, 
which  has  been  cited  as  one  of  the 
purposes  of  the  U("  program.)  For  jury 
dut\ .  the  Department  believes  it  is 
unreasonable  to  deny  U(C  to  an 
individual,  who  has  initially  met  the 
A&A  requirement,  bfjcause  of  a 
governmental  compulsion  to  ser\'e  on  a 
)ury   If  suitable  work  was  available  prior 
to  the  individual  being  called  to  serve 
on  a  jury,  the  individual  would  have 
been  required  to  acc:ept  such  work  to 
meet  the  A&A  requirement.  Indeed, 
serving  on  a  jury  indic;at(!s  an  individual 
was  otherwise  available  for  work;  even 
individuals  who  are  employed  must  by 
law  serve  on  juries  and  employers  must 
permit  them  to  serve. 

We  also  note  that,  as  a  practical 
matter,  it  makes  little  sense  to  require 
individuals  on  temporary  lay-off  who 
intend  to  return  to  work  with  their 
former  employers  to  be  available  for 
work  that  they  will  leave  when  their  old 
job  again  becomes  available.  This 
creates  unreasonable  expectations  for 
both  the  individual  and  the  firms 


looking  for  new  workers;  indeed,  most 
employers  will  not  hire  individuals  on 
t(!mporary  lay-offs. 

If  does  not  follow  that  these  situations 
support  an  argument  that  BAA-UC- 
eligible  individuals  are  A&A.  In  all  of 
the  above  situations  an  individual  could 
be  denied  for  failing  to  be  A&A.  Failure 
to  attend  jury  duty  or  approved  training 
will  result  in  a  denial  for  failure  to  be 
A&A;  failure  by  an  ill  individual  to 
accept  suitable  employment  orfailure  to 
accept  recall  from  a  temporary  lay-off 
will,  at  a  minimum,  result  in  a  denial 
due  to  failure  to  Ije  A&A.  (We  note  that 
states  also  impose  a  disqualification  for 
failure  to  accept  suitable  employment.) 

Conversely,  under  BAA-UC,  an 
individual  could  refuse  work  without 
any  effect  on  current  eligibility.  As  one 
commenter  supporting  removal  noted, 
the  BAA-UC  rule  was  "premised  on  the 
extraordinary  assertion  that  "able  and 
available"  somehow  can  be  interpreted 
to  mean  'unavailable  now  but  perhaps 
available  in  3  months  or  later.  *    *    * 
This  interpretation  *    *    *  contradicts 
the  plain  meaning  of  the  word 
available'  by  covering  employed 
workers  who  take  leave  from 
employment  when  the  employer  has 
work  available  but  the  worker  cannot,  or 
does  not  wdsh  to  work."  (Emphasis  in 
original.) 

(5)  Voluntary  Leaving  and  Other 
Situations 

(a)  Voluntary  Leaving 

Some  commenters  opposing  removal 
of  the  rule  argued  that  the  Department 
had  approved  other  exceptions  to  the 
A&A  requirement.  These  commenters 
noted  provisions  of  state  UC  laws  that 
address  voluntarily  leaving  a  job  to 
escape  domestic  violence,  to  escape 
sexual  harassment,  to  follow  a  spouse, 
due  to  loss  of  child  care,  due  to 
pregnancy  or  pregnancy-related 
disability,  and  due  to  the  individual's 
illness.  Others  used  these  provisions  as 
proof  that  there  is  no  "involuntariness" 
requirement  in  federal  law.  Conversely, 
some  commenters  favoring  removal  of 
the  rule  argued  that  there  is  a  specific 
"involuntariness"  requirement. 

The  examples  addressing  voluntary 
leaving  are  distinct  from  the  A&A 
requirement.  The  A&A  requirement,  a 
test  of  whether  an  individual  is 
unemployed  due  to  lack  of  suitable 
work,  "looks  only  to  whether  the 
unemployment  is  due  to  lack  of  work 
for  each  given  week  of  benefits  claimed. 
That  is,  it  does  not  require  that  states 
hold  an  individual  ineligible  based  on 
the  reason  for  separation  from 
employment,  except  to  the  extent  that 
the  individual  may  have  not  been  A&A 
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for  the  particular  week  of  the 
separation."  (67  FR  72124  (December  4, 
2002).)  There  is,  simply  put,  no  federal 
requirement  that  the  initial  separation 
be  involuntary  for  an  individual  to  be 
eligible  for  UC;  however,  the  individual 
must  be  A&A  for  suitable  employment. 
Indeed,  in  the  early  days  of  the  UC 
program,  many  state  laws  did  not 
contain  any  provision  addressing 
voluntary  separations  from 
employment,  but  they  all  had  provisions 
requiring  an  individual  to  be  A&A  for 
suitable  work. 

An  example  may  help  explain  how 
voluntary  leaving  provisions  are  distinct 
from  the  A&A  requirements.  If  an 
individual  left  work  to  care  for  an  ill 
child,  certain  states  will  not  disqualify 
that  individual  for  voluntarily  leaving 
employment.  However,  the  individual 
must  still  be  A&A  to  be  eligible  for  UC. 
If  caring  for  the  ill  child  prevents  the 
individual  from  being  available  for  a 
new  job,  the  individual  will  be  held 
ineligible  for  not  meeting  the  state's 
A&A  requirements  because  the 
individual  is  not  involuntcU-ily 
unemployed  due  to  lack  of  suitable 
work.  However,  after  the  child  no  longer 
needs  care  and  the  individual  becomes 
available  for  work,  the  individual  may 
immediately  commence  collecting  UC. 
Thus,  this  voluntary  leaving  provision 
does  not  affect  the  requirement  that  the 
individual  must  be  A&A. 

(b)  Other  Situations 

One  commenter  noted  a  state  law 
provision  relating  to  short-time 
compensation  (more  commonly  known 
as  "worksharing")  under  which  an 
individual  would  not  be  denied  UC  "by 
reason  of  application  of  provisions 
relating  to  availability  for  work"  as 
evidence  that  exceptions  to  the  A&A 
requirement  exist.  (Under 
"worksharing,"  an  employer  and  its 
employees  agree  that  the  employees  will 
work  a  reduced  work  week  in  lieu  of 
having  some  employees  totally  laid-off.) 
In  response,  we  note  that  worksharing  is 
expressly  permitted  by  federal  law  as  an 
exception  to  the  A&A  requirements,  and 
that,  like  temporary  lay-offs,  the 
individual  must  still  be  available  to 
work  for  his/her  employer.  Section 
401(d)(1)(C)  of  Public  Law  102-318 
provides  that,  under  worksharing, 
individuals  "are  not  required  to  meet 
the  availability  for  work  or  work  search 
test  requirements  *   *   * ,  but  are 
required  to  be  available  for  their  normal 
workweek." 

The  same  commenter  noted  a  state 
law  that  permits  individuals  with  a 
history  of  part-time  work  to  limit  their 
availability  to  part-time  work  under 
certain  conditions.  This  is  consistent 


with  federal  law  because  those 
individuals  are  available  for  work.  They 
are  involuntarily  unemployed  due  to 
lack  of  suitable  work,  which,  in  their 
case,  is  limited  to  part-time  work. 

(6)  Test  Requires  Changes  in  State  Law 

Some  commenters  expressed  concern 
that  our  basis  for  A&A — to  test  whether 
an  individual's  unemployment  was 
involuntary  due  to  lack  of  suitable 
work — could  result  in  states  having  to 
repeal  several  current  provisions  of  state 
law.  For  example,  one  commenter  noted 
that  the  Department  "indicates  its 
approval  of  exceptions  [to  the  A&A 
requirement]  such  as  temporary  lay-offs, 
jury  duty,  and  other  situations  that  do 
not  comply  with  the  narrow  rule  the 
Department"  articulated  in  the  NPRM. 
These  provisions  of  state  law  were 
discussed  in  sections  (2)  and  (3)  above 
as  being  consistent  with  the 
Department's  position  on  A&A. 
Therefore,  the  Department's  basis  for 
A&A  will  not  require  any  states  to    . 
repeal  such  provisions. 

(7)  Legislative  History 

Several  commenters  favoring  removal 
agreed  with  the  Department's  analysis 
that  the  legislative  history  supports  the 
A&A  requirements.  Some  commenters 
opposing  removal  noted  that  no  specific 
A&A  requirements  exist  in  federal  law. 
One  such  commenter  disagreed  with  our 
analysis  of  legislative  history,  noting 
that  the  "lack  of  a  federal  availability 
requirement  is  confirmed  not  only  by 
the  plain  language  of  FUTA  and  SSA, 
but  by  their  legislative  histories,  which 
show  that  [Congress]  expressly  declined 
to  impose  specific  federal  requirements 
for  availability"  and,  further,  that 
Congress  could  clearly  display  its 
intention  to  create  eligibility 
requirements  as  it  did  when  it  required 
individuals  claiming  "extended  and 
emergency  benefits  to  apply  for  and 
accept  suitable  work  and  to  actively 
engage  in  such  work."  This  commenter 
further  noted  that  even  if  "widespread 
involuntary  unemployment"  was  the 
original  impetus  for  UC  provisions  of 
the  1935  SSA,  "nothing  in  federal  [UC] 
law  limits  states's  ability  to  provide 
more  expansive  coverage.  "  In  support  of 
this,  the  commenter  also  cited  a  1936 
Social  Security  Board  statement  that  "It 
is  desirable  that  a  State  law  should  be 
at  least  as  broad  in  its  coverage  as  the 
Federal  act.  *    *   *  The  State  may.  of 
course,  go  further  and  adopt  a  wider 
coverage." 

Although  several  members  of 
Congress  wrote  in  opposition  to 
removing  the  BAA-UC  rule,  the 
Department's  extensive  review  of  the 
legislative  history  and  the  provisions  of 


the  original  1935  SSA  and  subsequent 
enactments  indicate  a  Congressional 
expectation  that  individuals  must  be 
A&A  for  suitable  work  as  a  condition  of 
benefit  eligibility.  While  the  Department 
agrees  that  FUTA  and  SSA  do  not 
explicitly  set  forth  an  A&A  requirement, 
the  Department  must,  in  its  supervisory 
role  in  the  administration  of  these  laws, 
make  reasonable  interpretations  of  the 
requirements  set  forth  therein.  Not  all  of 
the  statutory  requirements  are 
unambiguous.  Thus,  although  a 
requirement  may  not  be  explicit,  it  may 
be  implicit,  especially  when  viewed  in 
the  light  of  the  legislative  histor\'. 
Further,  although  the  states  are  free  "to 
provide  more  expansive  coverage"  than 
that  contemplated  in  these  federal  laws, 
they  are  nevertheless  constrained  by  the 
requirements  of  this  legislation  as 
interpreted  by  the  Department.  The 
Department's  construction  of  an  implicit 
federal  A&A  requirement  is  reasonable 
based  on  the  statutory  language,  the 
Social  Security  Board's 
contemporaneous  interpretation  of  this 
language,  the  purpose  of  the  UC 
program  as  set  forth  in  the  legislative 
history,  and  subsequent  acts  of 
Congress,  discussed  below. 

In  subsequent  enactments.  Congress 
has  acted  several  times  to  reaffirm  that 
UC  is  pavable  only  to  individuals  who 
are  able  and  available  for  work.  When 
Congress  first  enacted  a  provision 
requiring  the  reduction  of  UC  due  to 
receipt  of  retirement  pay.  it  explained 
that  it  was  establishing  a  "uniform  rule" 
to  address  the  fact  that  some  recipients 
of  these  retirement  payments  "have 
actually  withdrawn  from  the  labor 
force,"  that  is,  are  not  A&A.  (S.  Rep  No. 
1265,  94th  Cong.  2d  Sess.  22  (1976).)  In 
1993,  Congress  required  that  states  refer 
individuals  likely  to  exhaust  UC  to 
reemployment  services  and  deny  UC  to 
individuals  who  failed  to  participate  in 
these  ser\'ices.  (Sections  303(a)(10)  and 
(j),  SSA.)  This  reflected  Congress's 
interest  in  helping  UC  claimants  get 
back  to  work,  especially  those  expected 
to  have  the  hardest  time  returning  to 
work  quickly,  and  its  willingness  to 
deny  UC  to  those  individuals  unwilling 
to  take  positive  steps  toward 
reemployment.  Providing  reemployment 
services  to  individuals  who  are  not  able 
or  willing  to  accept  employment  (that  is, 
who  are  not  A&A)  would  waste 
resources  on  some  while  denying 
reemployment  services  to  others  who 
could  benefit. 

Congress  has  also  created  several 
extensions  of  UC  to  address 
"widespread  involuntary 
unemployment"  during  economic 
downturns.  In  Public  Law  91-373,  it 
created  the  permanent  federal-state 
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rxtt'iuied  b»'iu'fit  program  (EB)  to  pM\ 
hfiu'fits  '(iurinu  pt-ncids  of  high 
uru'mplovmt'nt."  (H    Rep.  No.  75J,  41>t 
Cong  _'ii  Sess,  Page  6  (1970].)  Indf>t'd. 
ono  of  the    triggers"  for  (ictermiuing  if 
a  high  iinern[)hi\ment  period  exists  is 
the  total  unem[)lovment  rate,  which 
iri(  hides  onl\  v%(irkers  who  have 
recentlv  demonstrated  their  availahihtv 
h\  looking  for  work.  Several  temporarv 
extensions  have  also  been  eiiar ted 
during  periods  of  high  un-'inplo\int'nt 
in(  lulling  the  i  urr»'nt  Temporar\ 
Kxti'iidt'd  I  nemployment  (jimpensation 
protjram  When  Congress  extended  the 
Kmergeni  V  I'nemplovment 
Compensation  program  in  the  early 
mill's.  It  noted  that    (mlanv  people 
who  have  lost  their  jobs  ar&  spending 
months,  and  months  and  months, 
sometimes  a  year  or  more  seeking  the 
next  |oh      (H.  Rep   2^8  103rd  Cong.  1st 
,Sess.  Fag^'  J  i  1993).)  The  purpose 
behind  thfse  programs  was  clearly  to 
pav  indi\  iduals  unable  to  find 
•'mplovment  because  of  economic 
tiownturns. 

As  noted  above,  one  commenter 
stated  that  special  eligibility 
requirements  exist  for  the  EB  program. 
Specifically,  an  individual  claiming  EB 
must  conduct  a  sustained  and 
>vstematic  search  for  suitable  work  and 
must  submit  tangible  proof  of  this  work 
search.  Although  many  commenters 
appeared  to  believe  that  an  active  work 
sear;  h  i>  i  f>'dfral  requirement  for 
regular  '  (     imi/nr  is  necessary 
compoiu'nt  ot  availability,  this  is  not  the 
case.  Though  an  active  work  search  is 
one  way  for  the  individual  to  indicate 
avail.ihilitv,  it  is  not  the  unlv  wav.  An 
indiv  iduals  active  registration  with  the 
state  s  employment  service  or  the 
individual's  use  of  union  hiring  halls  or 
pri\  ate  recruiting  firms  are  all 
acceptable  indications  of  availability 
absent  an  active  work  search  bv  the 
individual   Aside  from  the  EB 
provisions,  federal  law  does  not  require 
an  active  search  for  work  and.  as  a 
result,  one  state  (Pennsylvania]  does  not 
require  any  work  search  for  the  regular 
i'C.  program.  Thus,  the  fact  that 
('ongress  required  an  active  search  for 
work  for  the  hmg-term  unemployed  is 
unrelated  to  whether  an  .^&A 
requirement  exists  for  th^  r^'gular 
program 

We  note  that  the  work  search 
requirement  was  not  part  of  the  original 
1970  enactment  of  the  EB  program, 
having  been  added  in  1980   Also, 
(Congress  completely  suspended  the  EB 
work  search  requirement  in  the  early 
1990's  when  it  extended  the  Emergency 
I'nemplovment  Compensaticm  program 
This  EB  requirement  also  is  not 
applicable  to  the  Temporary  Extended 


Unemi)lo\iiient  (Compensation  Program. 
The  effect  of  these  suspensions  was  that 
state  law  eligibility  re(]uirements. 
including  the  state  .-X^.X  recjuirements, 
wert-  used  for  determining  eligibility  for 
programs  that  wiTe  designed  to 
amelioralt'  widi'sprcnj  iinoluntar\ 
unfiiiploMiient    In  sum.  the  KH  work 
■-(•ari  h  ()rovisions  do  not  su})[)ort  the 
argunitMit  ih.it  there  is  no  i'ederal  .A^i.X 
rfcpiiri'iiu'iit 

\\i'  ii'itf  th.it  i'\'fn  I  Congressional 
[irohihith  in^  i  iii  the  denial  ot  I '(!  assume 
that  imiix  iiiuaU  must  be  avdilable  lor 
work    V\  Ihmi  It  p,is><'(l  a  tcdiTal 
prohiiiitiiin  oil  di'iiv  ing  I '( ,  sdh'h  due  to 
pregnaiu  V.  (  ^I^.4Ie-,^  noted  that  an 
individual  must  lie    able  to  work  '    '    * 
and  be  availabh;  tor  emplo\ni»'nt"  (H. 
Rep.  No.  752.  91st  Coiiu  id  .S.'ss   Page 
19  (1970)1  and  that  [iifgiKint  workers 
must  continue  to  mi'ct  the    .nailabilit)' 
for  work  and  ability  to  work" 
requirements.  (Id  at  21.) 

Finally,  we  note  that  Congress 
indicated  its  expec  tatifin  that  an   'able" 
requirement  existed  for  t  'C  when  it 
permitted  states  to  witlulraw  i  ertain 
employee  coiitribulii ills  Irom  tlieir 
unemployment  tuinN  tui  the  paMiicnt  of 
"cash  benefits  vvilli  rispi<  t  to  their 
disability."  (Current  Suctions 
3304(a)(4)(A).  FUTA,  and  303(a)(.'i). 
S,SA.)  Infiiyidiials  wfio  lose  their  jobs 
because  of  a  disability  and  who  are 
unable  to  perform  any  work  hfc  .luse  of 
such  disabilitv .  are  not  unemplmed  due 
to  a  lack  of  suitable  work   They  are 
unemploMMi  dur  to  the  disabilit\    Thus. 
explicit  statuti>i\  .lutfioritv  was 
necessary  to  prnnit  [ia\meiit  to  disdbled 
individuals  from  st.ite  uneinplo\nient 
funds 

(8)  Supreme  Court  Decisions 

Two  comiiuMiters  cited  New  York  Tel 
Co  w  .Veu  York  State  Dep't  of  Labor. 
440  r  S.  .Tl9.  .537  (1979).  One 
( laiimenter  noted  that    'lilt  is  unclear 
whether  st.itfs  have  authority  to  use  UI 
(that  IS.  I  (,j  funds  to  (irovide  family 
leave  absent  a  Department  of  Labor 
regulation    and  then  i  ited  .Veu  York 
Tel.  Co  for  the  propusition  that  "states 
have  broad  disc  retion  to  legislate  in  the 
area  of  l.'l.'  The  other  commenter  citiilg 
New  York  Tel.  Co.  noted  that  the  U.S. 
Supreme  Court  has  treated  the  absence 
of  "explicit  [irerequisites  "  lor  IKi 
eligibility  "as  a  strong  indication  that 
fJongress  did  not  intend  to  restrict  the 
States'  freedom  to  legislate  in  this  area" 
and  that  "as  the  Supreme  Court  has 
noted,  'when  Congress  wished  to 
impose  or  forbid  a  condition  for" 
rompensatujii,  it  did  so  explicitly  '  " 
Therefore,  this  commenter  argues,  the 
omissKm  of  a  specific  availability 
requirement  in  PITA  or  SSA   "reflects 


the  absence  of  any  congressional  intent 
to  condition  eligibility  for  regular  UI 
benefits  on  claimants'  availability  for 
work,  as  a  matter  of  federal  law." 

.As  a  general  rule,  we  agree  that  where 
Congress  has  not  imposed  specific 
requirements  related  to  FUTA  or  SSA, 
states  are  free  to  operate  and  determine 
whi^ther  to  impose  their  own 
requirements.  However,  the  principle 
that  ('ongress  intended  to  grant  states 
freedom  to  design  their  UC  systems  in 
areas  in  which  it  did  not  impose  explicit 
requirements  does  not  mean  that  the 
Department  is  precluded  from  making 
reasonable  interpretations  of  the  specific 
recjuirements  of  FUTA  and  SSA.  We 
note  that  (1)  the  interpretation  of  an 
■  able  and  available"  requirement  was 
m.icle  contemporaneously  with  the 
passage  of  SS.\  by  the  first  agency  with 
responsibility  for  interpreting  SSA;  (2) 
the  Department  has  consistently 
interpreted  FUTA  and  SSA  to  include  a 
federal  A^,\  requirement;  and  (3)  .Wiv 
)  ork  Tfl.  (J)  does  not  discuss  either  a 
spt!cific  federal  A&A  rec]uirement  or  its 
absence.  Therefore,  the  conclusion  that 
the  second  c:ommenter  draws  that  the 
general  language  of  .Veiv  )'ork  Tel.  Co. 
means  that  there  is  no  federal  A&A 
requirement  or  that  it  is  beyond  the 
authority  of  the  Department  to  construe 
such  a  requirement  is  not  a  persuasive 
position. 

The  language  in  New  York  Tel.  Co.. 
c;ited  by  the  sec;ond  c;ommenter.  was 
used  bv  the  Oiurt  to  discuss  its  prior 
holding  in  Ohio  Bureau  of  Employment 
Senices  v.  Hodorw  431  U.S.  471.  482- 
483  (1977).  In  Hodory:  the  Court 
affirmt>d  Ohio's  denial  of  benefits  to 
wcjrkers  unemployed  by  labor  disputes 
even  if  the  unemployed  workers  were 
not  strikers  themselves.  [Hodorw  431 
I'.S.  at  482-83.)  Hoc/orv  held  that 
benefits  could  thus  be  denied  under 
certain  circumstances  even  when  a 
worker  is  /nvo/ur?<cjn7v' unemployed. 
[Id.]  New  York  Tel.  Co.  also  involved  the 
issue  of  workers  involved  in  labor 
disputes.  Unlike  Ohio,  New  York 
permitted  strikers  to  obtain  UC  after  a 
certain  period  of  time  had  elapsed.  440 
U.S.  at  523.  The  (^ourt  recognized  that 
New  York's  law  required  all  individuals 
seeking  UC  to  be  A&A,  including 
strikers,  as  demonstrated  by  the  Court's 
quote  of  that  law,  which  required  an 
individual's  "capability  and  readiness," 
but  inability  to  gain  work."  [Id.  at  523, 
n.2.  emphasis  added.)  Thus,  although 
the  striking  individual's  initial 
separation  may  be  voluntary,  his/her 
continued  unemployment  is 
involuntary,  unlike  BAA-UC  where  the 
individual  is  not  available  for  any  work. 

In  the  course  of  its  discussion  of 
Hodorw  the  Court  in  New  York  Tel.  Co. 
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emphasized  that  "the  issue  of  public 
benefits  for  strikers  became  a  matter  of 
express  congressional  concern  in  1935 
during  the  hearings  and  debates  on  the 
Social  Security  Act"  and  that  Congress 
left.that  matter  specifically  to  the  states. 
[Id.  at  542.)  The  Court  remarked  that 
"[t]he  drafters  of  the  Act  apparently 
concluded  that  such  proposals  [to 
prohibit  States  from  providing  benefits 
to  strikers]  should  be  addressed  to  the 
individual  state  legislatives  without 
dictation  ft-om  Washington."  [Id.  at  542- 
43.) 

However,  the  Coin!  also  noted  that 
not  all  matters  concerning  UC  were  left 
to  the  States.  The  Court  recognized  that 
"[f]rom  the  begiiming  *   *  *  the  Act  has 
required  a  few  specific  requirements  for 
federal  approval."  [Id.  at  542.)  The 
Court  explained  that  these  requirements 
included  those  found  in  Section 
3304(a)(5).  FUTA,  which  provide, 
among  other  things,  that  a  "State  may 
not  deny  compensation  to  an  otherwise 
qualified  applicant  because  he  had 
refused  to  accept  work  as  a 
strikebreaker,  or  had  refused  to  resign 
from  a  union  as  a  condition  of 
employment."  [Id.)  The  Court  also  noted 
that  Section  3304(a)(5),  FUTA,  "fi^m 
the  start  had  provided"  that 
"compensation  shall  not  be  denied  in 
such  State  to  any  otherwise  eligible 
individual  for  refusing  to  accept  new 
work  under  any  of  the  following 
conditions"  and  then  listed  the  specific 
conditions  under  which  an  otherwise 
eligible  individual  could  refuse  to 
accept  new  work. 

The  Court's  recognition  of  certain 
universal  UC  requirements  is  further 
supported  by  its  quotation  from  the 
Senate  Report:  "Except  for  a  few 
standards  which  are  necessary  to  render 
certain  that  the  State  unemployment 
compensation  laws  are  genuine 
unemployment  compensation  acts  and 
not  merely  relief  measures,  the  States 
are  free  to  set  up  any  unemployment 
compensation  system  they  wish  *  *  *." 
[Id.  at  543.  n.  42.)  Allowing  payment  of 
BAA-UC  fi-om  unemployment  funds 
would  transform  a  "genuine 
unemployment  compensation"  program 
into  relief  measures  for  those  who  have 
a  job  available  and  choose  not  to  work 
and.  thus.  New  York  Tel.  Co.  does  not 
in  any  way  support  allowing  a  state  to 
do  so. 

In  a  later  case,  the  Court  recognized 
that  there  are  limits  on  its  broad 
statement  about  state  discretion  in  New 
York  Tel.  Co.  In  Baker  v.  General  Motors 
Corp.,  478  U.S.  621,  633  (1986),  the 
Court,  citing  Hodory  and  the  Report  of 
the  Committee  on  Economic  Seciuity, 
recognized  that  involuntary 
unemployment,  although  nowhere 


specifically  mentioned  in  FUTA  or  the 
SSA,  "is  thus  generally  a  necessary 
condition  to  eligibility  for 
compensation."  Athough  Baker  did  not 
specifically  refer  to  the  A&A 
requirement,  that  requirement  is  the  test 
of  "involuntary"  unemployment  under 
the  FUTA  and  the  SSA. 

In  sum,  while  we  agree  with  the 
commenter's  statement  and  the  Court's 
observation  that  states  are  free  to  design 
their  UC  systems  as  they  choose  as  long 
as  those  systems  meet  federal 
requirements,  we  disagree  with  the 
conunenter's  conclusion  that  this 
principle  voids  the  A&A  requirement. 
As  we  have  showm,  the  federal  A&A 
requirement  is  part  of  the  foundation 
that  makes  a  UC  system  a  true  UC 
system,  not  a  relief  system.  The 
Department  has  the  authority  to 
interpret  what  the  test  of  continued 
"involuntary"  unemployment  requires, 
so  long  as  its  interpretation  is  based  on 
a  reasonable  construction  of  FUTA  and 
SSA.  As  discussed  above,  the 
Department  and  its  predecessors  have 
consistently  interpreted  federal  law  to 
require  that  individuals  must  be  A&A  as 
a  condition  of  receiving  UC. 

(9)  Whether  BAA-UC  Is  Paid  Leave 

In  the  BAA-UC  Final  Rule,  the 
Department  addressed  what  were 
termed  "misconceptions"  regarding 
BAA-UC.  The  Department  noted  that 
"[m]any  respondents  referred  to  BAA- 
UC  as  'paid  FMLA'  leave  or  'paid  family 
leave.'  "  The  Department  responded  that 
"[ajlthough  there  may  be  many  cases 
where  parents  of  newborns  and  newly- 
adopted  children  will  be  simultaneously 
eligible  for  BAA-UC  and  leave  under 
the  FMLA,  the  two  are  legally  unrelated 
to  each  other."  (65  FR  37212'(June  13. 
2000).)  The  Department  also  said  that 
BAA-UC  is  "not  a  new  program."  [Id.] 

Although  the  Department  did  not  ask 
commenters  to  address  this  distinction, 
the  overwhelming  majority  did 
comment  about  FMLA  and/or  paid 
leave.  As  previously  noted,  many  of 
those  supporting  removal  of  the  rule 
described  BAA-UC  as  a  "back  door" 
expansion  of  the  FMLA,  while  many  of 
those  opposing  removal  cited  the  need 
for  "paid  family  leave"  and  discussed 
BAA-UC  as  though  it  were  paid  family 
leave.  In  other  words,  despite  the 
Department's  explanation  of  differences 
between  UC  and  paid  leave,  these 
commenters  viewed  BAA-UC  as  paid 
family  leave. 

As  one  commenter  supporting 
removal  noted,  the  purpose  of  UC  "is  to 
compensate  a  worker  who  becomes 
temporarily  unemployed  when  the 
employer  no  longer  has  suitable  work 
available*   *   *"  Family  leave,  the 


commenter  noted,  citing  Section  2(b)(1) 
of  FMLA,  is  "to  balance  the  demands  of 
the  workplace  with  the  needs  of 
families,  to  promote  the  stability  and 
economic  security  of  families,  and  to 
promote  national  interests  in  preserving 
family  integrity."  This  commenter 
concluded,  "Clearly,  these  are  two 
entirely  separate  systems."  Concerning 
the  Department's  rationale  that  BAA- 
UC  might  strengthen  long-term 
attachment  to  the  workforce,  another 
commenter  also  noted  that  one  "could 
argue  that  paid  leave  programs  for  any 
purpose  permitted  by  the  FMLA  might 
strengthen  long-term  attachment  to  the 
workforce,"  as  might  "anyieave  policy" 
and  raised  the  concern  that  "UC  funds 
might  be  used  not  just  for  leave 
programs,  but  for  other  social  benefits 
such  as  health  or  pension  benefits." 

Thus,  most  commenters  did  not  view 
the  Departments  attempts  in  the 
original  BAA-UC  rulemaking  to 
distinguish  between  "paid  leave"  and 
BAA-UC  as  being  sound.  We  agree.  As 
we  noted  above,  for  individuals  who 
were  taking  approved  leave  when  an 
employer  is  holding  a  job  open  for  them. 
BAA-UC  would  be  a  payment  for 
voluntarily  taking  time  off  work  rather 
than  payment  due  to  lack  of  suitable 
work.  This  makes  the  payment  more  in 
the  nature  of  paid  leave  than  UC.  The 
payment  is  not  made  due  to  involuntary 
unemployment  due  to  lack  of  suitable 
work,  but  due  to  the  individual's 
decision  to  take  time  off  from  an 
existing  job  that  is  still  available  to  the 
worker. 

(10)  Justification  for  Changes  in  Position 

Commenters  also  addressed  the 
soundness  of  the  Department's 
justification  for  changing  its  position, 
both  in  the  BAA-UC  final  rule  and  the 
NPRM.  One  commenter  opposing 
removal  argued,  among  other  things, 
that  repealing  BAA-UC  represents  a 
"radical  shift  in  the  agency's  position 
[that]  undermines  [its]  credibility. 
*   *   *"  Some  commenters  supporting 
removal  took  the  opposite  approach. 
One,  for  example,  argued  that  the 
rulemaking  creating  BAA-UC  "failed  to 
justify  the  Department's  radical 
departure  from  over  60  years  of 
precedent.  " 

We  agree  that  the  original  BAA-UC 
rulemaking  did  not  adequately  justify  a 
reversal  of  the  Department's 
longstanding  position.  As  previously 
noted,  the  BAA-UC  rule  failed  to 
discuss  why  an  A&A  test  exists,  which 
is  to  test  involuntary  unemployment 
due  to  a  continuing  lack  of  suitable 
work.  Due  to  this  failure,  the  BAA-UC 
rulemaking  resulted  in  a  misapplication 
of  federal  law. 
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Executive  Order  12866 

The  removal  uf  20  (IFR  part  604  is  a 
■'sitjnific.ant  rpgiilat(ir\  action"  within 
the  meaning  of  Section  .UHl-i)  of 
Executive  Order  12866  because  it  raises 
novel  legal  or  polit;\'  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
the  E.xecutive  Order.  AccordingK  ,  this 
final  rule  was  submitted  to.  and 
reviewed  bv.  the  Offu  e  of  Management 
and  Budget 

B€*fore  publication  of  the  BAA-UC 
final  rule  (65  FR  :-(72U)  (lune  !.■?.  2000)1. 
the  Department  prepared  a  Regulatory 
Impa(  t  .AnaKsis  which  estimated  that 
the  rule  woaW  result  in  annual  costs 
ranging  from  zero  to  5146  million, 
depending  upon  the  numb^•r  of  states 
choosing  to  enact  this  \'iluntary 
program.  (To  establish  the  upper  end  of 
the  cost  range,  the  Regulatorv  Impact 
.\nalvsis  grouped  the  >tates  into  size 
groups— large,  medium  and  small — and 
used  the  extent  of  state  enai  tment  of 
five  representative  tvpes  of  i'C  benefit 
expansions  (alternative  base  period. 
unrestricted  good  cause  for  voluntarv 
quits,  short-time  compensation, 
dependents'  allowances,  and 
supplemental  (or  'additional")  benefits) 
as  an  indicator  of  the  likelihood  of  state 
^'nd(.  tment  )  Since  publication  of  the 
BA.-\-l  'C.  final  rule,  no  state  enacted 
B.\A-UC.  which  means  that  no  benefits 
ha\  e  been  paid,  nor  administrative  costs 
expended   Removing  the  BAA-UC  rule 
ends  the  possibilitN'  that  BAA-UC  and 
Its  associated  administrative  costs  will 
be  paid  out  of  state  unempliivment 
funds  with  the  result  that  the  estimated 
costs  would  not  be  incurred.  Therefore, 
the  removal  of  the  rule  results  in  no 
costs  or  cost  savings  and  potentiallv 
prevents  costs  from  being  incurred  m 
the  future.  Because  the  Department 
expects  the  immediate  economic  impact 
of  removing  the  rule  to  involve  no  costs, 
this  regulatory  action  is  unlikely  to  have 
an  annual  effect  on  the  economy  of  Si 00 
million  or  more  and.  consequently,  is 
not   "economicallv  significant'  within 
the  meaning  of  Section  .ilfld)  of  that 
Executive  Order.  No  commenter 
claimed  that  there  were  any  costs 
associated  with  removing  the  BAA-UC 
rule. 

Finally,  we  have  evaluated  this 
regulatory  action  and  find  it  consistent 
with  the  regulatorv'  philosophy  and 
principles  set  forth  in  Executi\(;  Order 
12866.  Though  this  action  removes 
authority  for  states  to  fund  a  form  of 
family  leave  from  their  unemployment 
funds,  states  continue  to  have  flexibility 
to  provide  paid  family  leave  from  other 
funding  sources.  Further,  because  ncj 
state  has  enacted  BAA-UC,  no  state  is 


adversely  affected  in  a  material  way  by 
having  to  dismantle  such  an 
experiment   Finally,  this  action  removes 
a  regul.ition  and  imposes  no  alternative 
reguKitorv  retjuirements. 

Paperwork  Reduction  Act 

This  regulator\  action  contains  no 
mtormation  ((illection  reijuirements. 

Executive  Order  13132 

We  liave  reviewed  this  regulatory 
ai  tioii  in  accordanci   with  Executive 
Order  ]  W.V2  regarding  federalism.  This 
Executive  Order  recpiires  agenc  ies. 
when  formulating  and  implementing 
policies  that  have  federalism 
implii  ations.  to  the  extent  possible,  to 
retrain  trom  limiting  state  policy 
options,  to  consult  with  states  before 
takim;  .on  .iction  vvhich  would  restrict 
states   piilw  \  options,  and  to  take  such 
action  oiiK  uhere  there  is  i  lear 
statutor\  and  i  onstitutioiial  .luthoritv 
and  the  presence  of  a  problem  of 
national  scope  The  I'iC.  program  is  a 
matter  of  national  sct)pe.  as  evidenced 
bv  existing  federal  legislation,  which 
limits  state  flexibility  in  (  erlain  areas. 
As  discussed  abo\e.  the  Department  has 
the  authorit\  to  interpret  what  the  test 
of  coiitiiuied     iiuoluntarN" 
uneniplo\;iieiit  reijuires,  so  long  as  its 
interpret, it  mil  is  based  on  a  reasonable 
C(mstru(tion  ot  FUTA  <ind  SSA.  Policies 
with  federalism  implications  are  those 
with  substantial  direct  effec  ts  on  the 
stales,  on  the  relationship  between  the 
national  governiiunt  and  the  states,  or 
on  the  distrifiutioii  of  power  and 
respcmsihilities  among  the  \arious 
levels  of  government 

Because  this  regulat()r\  action  would 
limit  state  policy  options.  b\- 
eliminating  <iuthorit\  to  pay  tor  family 
leave  out  ot  unempioynient  funds,  we 
consulted  with  organizations 
representing  st.ite  elec  ted  officials,  who 
did  not  obje(  t  to  removal  of  tfie  BAA- 
UC  rule 

Executive  Order  13175 

This  regiilator\  ai  tion  does  not  have 
"subst<intial  direct  effects  on  one  or 
more  Indian  tribes,  or  the  relationship 
between  the  Federal  Covernment  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Cjovernment  and  Indian  tribes." 
It  affects  primarily  states  and  state 
agencies. 

Executive  Order  12988 

This  regulatorv  action  has  been 
drafted  and  reviewed  in  accordance 
with  Executive  Order  12988,  Civil 
lustu.e  Reform,  and  will  not  unduly 
burden  the  federal  court  system.  The 
proposal,  a  mere  one  sentence,  removes 


20  CFR  part  604.  Given  its  brevity,  it  is 
not  likely  to  lead  to  litigation  resulting 
from  drafting  errors  or  ambiguities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  regulatory  action  has  been 
reviewed  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (2  U.S.C.  1501  et  seq.)  and  does 
not  include  any  unfunded  federal 
mandate. 

Regulatory  Flexibility  Act 

This  regulatory  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  affects  states  and  state 
agencies,  which  are  not  within  the 
definition  of  "small  entity"  under  5 
U.S.C.  601(6).  Under  5  U'S.C.  605(b),  the 
Secretary  has  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  effect. 
Accordingly,  no  regulatory  flexibility 
analysis  is  required. 

Effect  on  Family  Life 

We  certify  that  this  regulatorv'  action 
has  been  assessed  in  accordance  with 
Section  654  of  Public  Law  105-277,  112 
Stat,  2681,  for  its  effect  on  family  well- 
being.  As  discussed  earlier  in  this 
preamble,  we  conclude  that  this  action 
would  not  adversely  affect  the  well- 
being  of  the  nation's  families.  No  state 
has  enacted  BAA-UC;  consequently  no 
families  would  experience  a  termination 
of  BAA-UC  benefits.  Though  the  rule 
withdraws  authorization  for  states  to 
amend  their  UC  laws  to  pay  for  such 
benefits  from  the  state's  unemployment 
fund,  paid  family  leave  could  be 
provided  from  other  funding  sources. 
This  rule  preserves  the  availability  of 
state  unemployment  funds  for  times 
when  workers,  who  may  support 
families,  are  unemployed  due  to  lack  of 
work. 

Congressional  Review  Act 

Consistent  with  the  Congressional 
Review  Act,  5  U.S.C.  801,  et  seq..  we 
will  submit  to  Congress  and  the 
Comptroller  General  of  the  United 
States,  a  report  regarding  the  issuance  of 
this  Final  Rule  prior  to  the  effective  date 
set  forth  at  the  outset  of  this  document. 

OMB  has  determined  that  this  rule  is 
not  a  "major  rule"  as  defined  by  the 
Congressional  Review  Act  (Section  804 
of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996).  It  is 
not  likely  to  result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices; 
or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
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of  United  States-based  companies  to 
compete  with  foreign-based  companies 
in  domestic  and  export  markets. 

Catalogue  of  Federal  Domestic 
Assistance  Number 

20  CFR  Part  604  is  listed  in  the 
Catalogue  of  Federal  Domestic 
Assistance  at  No.  17.225, 
Unemployment  Insurance. 


List  of  Subjects  in  20  CFR  Part  604 

Unemployment  compensation. 

Signed  at  Washington,  DC  on  October  3. 
2003. 
Emily  Stover  DeRocco, 

Assistant  Secretary  of  Labor. 

Words  of  Issuance 

■  For  the  reasons  set  forth  in  this 
preamble,  and  under  the  authority  of  42 


U.S.C.  503(a)(2)  and  (5)  and  1302(a);  26 
U.S.C.  3304(a)(1)  and  (4)  and  3306(h); 
Secretary's  Order  No.  4-75  (40  FR 
18515);  and  Secretary's  Order  No.  14-75 
(November  12,  1975),  Chapter  V,  Title 
20,  Code  of  Federal  Regulations,  is 
amended  by  removing  part  604. 

|FR  Doc.  03-2.5507  Filed  10-8-03;  8:45  ami 
BILUNG  CODE  4510-30-P 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1206 

[Doc.  #  FV-02-708-FR] 

Mango  Promotion,  Research,  and 
Information  Order;  Subpart  B — 
Referendum  Procedures 

AGENCY:  Agricultural  Marketing  Service. 

Agriculture. 

ACTION:  Final  rule. 


summary:  This  rule  establishes 
procedures  which  the  Department  of 
Agriculture  (USDA  or  the  Department) 
will  use  in  conducting  a  referendum  to 
determine  whether  the  issuance  of  the 
proposed  Mango  Promotion.  Research, 
and  Information  Order  (Order)  is 
favored  by  first  handlers  and  importers 
of  mangos.  The  Order  will  be 
implemented  if  it  is  approved  by  a 
majority  of  the  eligible  first  handlers 
and  importers  voting  in  the  referendum. 
These  procedures  will  also  be  used  for 
any  subsequent  referendum  under  the 
Order,  if  it  is  approved  in  the  initial 
referendum.  The  proposed  Order  is 
being  published  separately  in  this  issue 
of  the  Federal  Register  This  proposed 
program  would  be  implemented  under 
the  Commodity  Promotion.  Research, 
and  Information  .Act  of  199B 
EFFECTIVE  DATE:  November  10.  200.3. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathie  M.  Birdsell.  RP.  FV.  AMS. 
USDA.  Stop  0244.  1400  Independence 
Avenue.  SVV.,  Room  25.35-8. 
Washington.  DC  20250-0244;  telephone 
202-720-4835.  fax  202-205-2800.  or 
kathie. birdsell&usda. gov. 

SUPPLEMENTARY  INFORMATION:  A 

referendum  will  be  conducted  among 
eligible  first  handlers  and  importers  of 
mangos  to  determine  whether  thev  favor 
issuance  of  the  proposed  Mango 
Promotion.  Research,  and  Information 
Order  (Order!  [7  CFR  part  12061.  The 
program  will  be  implemented  if  it  is 
approved  by  a  majority  of  the  first 
handlers  and  importers  voting  in  the 
referendum.  The  Order  is  authorized 
under  the  Commodity  Promotion. 
Research,  and  Information  Act  of  1996 
(Act)  (Pub.  L.  104-127.  7  U.S.C.  7411- 
7425].  It  would  cover  domestic  and 
imported  mangos  of  the  Mangy/era 
indica  L.  variety  from  the  family  of 
Anacardiacpue  A  proposed  Order  is 
being  published  separately  in  this  issue 
of  the  Federal  Register. 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 


Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
E.O.  12988.  Civil  Justice  Reform.  l\  is 
not  intended  to  have  retroactive  effect. 

Section  524  of  the  Act  provides  that 
the  Act  shall  not  affect  or  preempt  any 
other  Federal  or  State  law  authorizing 
promotion  or  research  relating  to  an 
agricultural  commodity. 

Under  Section  519  of  the  Act.  a 
person  subject  to  an  order  may  file  a 
petition  with  USDA  stating  that  an 
order,  any  provision  of  an  order,  or  any 
obligation  imposed  in  connection  with 
an  order,  is  not  established  in 
accordance  with  the  law,  and  requesting 
a  modification  of  an  order  or  an 
exemption  from  an  order.  Any  petition 
filed  challenging  an  order,  any 
provision  of  an  order,  or  any  obligation 
imposed  in  connection  with  an  order, 
shall  be  filed  within  two  years  after  the 
effective  date  of  an  order,  provision  or 
obligation  subject  to  challenge  in  the 
petition  The  petitioner  will  have  the 
opportunity  for  a  hearing  on  the 
petition  Thert^after.  USDA  will  issue  a 
ruling  on  the  petition.  The  Act  provides 
that  the  district  court  of  the  United 
States  for  any  district  in  which  the 
petitioner  resides  or  conducts  business 
shall  be  the  jurisdiction  to  review  a  final 
ruling  on  the  petition,  if  the  petitioner 
files  a  complaint  for  that  purpose  not 
later  than  20  days  after  the  date  of  entry 
of  USI).\'s  final  ruling 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatorv 
Flexibility  Act  (RFA)  [5  U.S.C.  601  pt 
seq.].  the  Agency  is  required  to  examine 
the  impact  of  the  proposed  rule  on  small 
entities.  The  purpose  of  the  RFA  is  to 
fit  regulatory  actions  to  the  scale  of 
businesses  subject  to  such  action  so  that 
small  businesses  will  not  be 
(iisproportionatelv  burdened. 

The  .Act.  which  authorizes  the 
Department  to  consider  industry 
proposals  for  generic  programs  of 
promotion,  research,  and  information 
for  agricultural  commodities,  became 
effective  on  April  4.  1996.  The  Act 
provides  for  alternatives  within  the 
terms  of  a  variety  of  provisions. 

Paragraph  (e)  of  Section  51 H  of  the  Act 
provides  three  options  for  determining 
industry  approval  of  a  new  research  and 
promotion  program:  (1)  By  a  majority  of 
those  voting:  (2)  by  a  majority  of  the 
volume  (jf  the  agricultural  commodity 
voted  in  the  referendum:  or  (3)  bv  a 
majority  of  those  persons  voting  who 
also  represent  a  majority  of  the  volume 
of  the  agricultural  commodity  voted  in 


the  referendum.  In  addition,  Section  518 
of  the  Act  provides  for  referenda  to 
ascertain  approval  of  an  order  to  be 
conducted  either  prior  to  its  going  into 
effect  or  within  three  years  after 
assessments  first  begin  under  an  order. 
The  Fresh  Produce  Association  of  the 
Americas  (Association)  has 
recommended  that  the  Department 
conduct  a  referendum  in  which 
approval  of  an  order  would  be  based  on 
a  majority  of  the  first  handlers  and 
importers  voting.  The  Association  also 
has  recommended  that  a  referendum  be 
conducted  prior  to  the  proposed  Order 
going  into  effect. 

This  rule  establishes  the  procedures 
under  which  first  handlers  and 
importers  of  mangos  may  vote  on 
whether  they  want  a  mango  promotion, 
research,  and  information  program  to  be 
implemented.  This  action  adds  a  new 
subpart  which  establishes  procedures  to 
conduct  an  initial  and  future  referenda. 
The  new  subpart  covers  definitions, 
voting  instructions,  use  of  subagents, 
ballots,  the  referendum  report,  and 
confidentiality  of  information. 

There  are  approximately  5  first 
handlers  and  55  importers  of  mangos 
who  would  be  subject  to  the  program 
and  eligible  to  vote  in  the  first 
referendum.  The  Small  Business 
Administration  [13  CFR  121.201] 
defines  small  agricultural  service  firms 
as  those  having  annual  receipts  of  $5 
million  or  less.  First  handlers  and 
importers  would  be  considered 
agricultural  service  firms.  Using  these 
criteria,  most  first  handlers  and 
importers  to  be  covered  by  the  proposed 
program  would  be  considered  small 
businesses. 

U.S.  production  of  mangos  is  located 
in  California,  Florida,  Hawaii,  and 
Puerto  Rico,  according  to  the  most 
recent  U.S.  Census  of  Agriculture 
(Census)  which  was  in  1997.  The 
Census  does  not  include  California 
production  because  California  has  so 
few  producers  that  publishing 
production  data  would  reveal 
confidential  information.  In  1997, 
production  in  Florida  totaled  6.1  ' 

million  pounds.  Hawaii's  production 
was  0.1  million  pounds,  and  Puerto 
Rico's  production  as  approximately  32.9 
million  pounds.  For  Florida  and  Hawaii 
combined,  production  fell  from  16.6 
million  pounds  in  1992  to  6.2  million 
pounds  in  1997.  Census  data  are 
published  every  five  years.  USDA  does 
not  report  the  value  of  U.S.  production. 

Seven  countries  account  for  99 
percent  of  the  mangos  imported  into  the 
United  States.  These  countries  and  their 
share  of  the  imports  (from  September  1, 
2000,  through  June  30,  2001)  are: 
Mexico  (57  percent);  Brazil  (11  percent); 
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Ecuador  (10  percent);  Peru  (10  percent); 
Guatemala  (7  percent);  Haiti  (3  percent); 
and  Costa  Rica  (1  percent).  For  the 
period  from  September  1,  2000,  through 
June  30.  2001,  the  United  States 
imported  a  total  of  170,445  tons  of 
mangos,  valued  at  $106  million.  In  the 
previous  full  season  (September  1,  1999, 
through  August  31,  2000),  253.591  tons. 
valued  at  $141  million,  were  imported 
into  the  United  States. 

A  preliminary  estimate  of  per  capita 
consumption  of  mangos  by  USDA's 
Economic  Research  Service  (ERS)  was 
1.80  pounds  in  2000.  Per  capita 
consumption  has  been  trending 
upwards  for  several  decades.  In  1979 
per  capita  consumption  was  0.21 
pounds,  and  in  1989  was  0.51  pounds. 

This  rule  provides  the  procedures 
under  which  first  handlers  and 
importers  of  mangos  may  vote  on 
whether  they  want  the  Order  to  be 
implemented.  In  accordance  with  the 
provisions  of  the  Act,  subsequent 
referenda  may  be  conducted,  and  it  is 
anticipated  that  the  proposed 
procedures  would  apply.  There  are 
approximately  5  first  handlers  and  55 
importers  who  will  be  eligible  to  vote  in 
the  first  referendum.  First  handlers  and 
importers  of  less  than  500,000  pounds 
of  mangos  annually  will  be  exempt  from 
assessments  and  not  eligible  to  vote  in 
the  referendum. 

USDA  will  keep  these  individuals 
informed  throughout  the  program 
implementation  and  referendum  process 
to  ensure  that  they  are  aware  of  and  are 
able  to  participate  in  the  program 
implementation  process.  USDA  will 
also  publicize  information  regarding  the 
referendum  process  so  that  trade 
associations  and  related  industry  media 
can  be  kept  informed.  Further,  the 
information  will  be  available 
electronicallv. 

Voting  in  the  referendum  is  optional. 
However,  if  first  handlers  and  importers 
choose  to  vote,  the  burden  of  voting 
would  be  offset  by  the  benefits  of  having 
the  opportunity  to  vote  on  whether  or 
not  thev  want  to  be  covered  by  the 
program. 

Tno  information  collection 
requirements  contained  in  this  rule  are 
designed  to  minimize  the  burden  on 
first  handlers  and  importers.  This  rule 
provides  for  a  ballot  to  be  used  by 
eligible  first  handlers  and  importers  to 
vote  in  the  referendum.  The  estimated 
annual  cost  of  providing  the  information 
by  an  estimated  5  first  handlers  and  for 
an  estimated  55  importers  would  be 
$5.00  for  all  first  handlers  or  $1.00  per 
first  handler  and  $55.00  for  all 
importers  or  $1.00  per  importer. 

USDA  considered  requiring  eligible 
voters  to  vote  in  person  at  various 


USDA  offices  across  the  country.  USDA 
also  considered  electronic  voting,  but 
the  use  of  computers  is  not  universal. 
Conducting  the  referendum  from  one 
central  location  by  mail  ballot  would 
also  be  more  cost-effective  and  reliable. 
USDA  will  provide  easy  access  to 
information  for  potential  voters  through 
a  toll-free  telephone  line  and  the 
Internet. 

There  are  no  federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

This  Final  Regulatory-  Flexibility 
Analysis  has  a  conforming  change  to  the 
Order's  Final  Regulatory  Flexibility 
Analysis.  This  change  includes 
production  information  from  Puerto 
Rico  to  address  a  concern  of  one 
commenter  raised  in  a  comment 
concerning  the  proposed  Order's  Initial 
Regulatory  Flexibility  Analysis.  This 
commenter  noted  that  Puerto  Rico  is 
covered  bv  the  Order  as  part  of  the 
United  States,  but  Puerto  Rico's 
production  was  not  included  in  the 
economic  information  on  the  mango 
industry.  Therefore,  information  on 
Puerto  Rico  was  added  to  the  analysis. 

Paperwork  Reduction  Act 

In  accordance  with  the  OMB 
regulation  [5  CFR  1320]  which 
implements  the  Paperwork  Reduction 
Act  of  1995  [44  U.S.C.  Chapter  35],  the 
referendum  ballot,  which  represents  the 
information  collection  and 
recordkeeping  requirements  that  will  be 
imposed  bv  this  rule,  has  been  approved 
by  OMB. 

Title:  National  Research,  Promotion, 
and  Consumer  Information  Programs. 

OMB  Number:  0581-0209. 

Expiration  Date  of  Approval:  February 
28,  2006. 

Tvpe  of  Request:  New  information 
collection  for  research  and  promotion 
programs. 

Abstract:  The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
Act.  The  burden  associated  with  the 
ballot  is  as  follows: 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.5  hours  per 
response  for  each  first  handler  and 
importer. 

Respondents:  First  handlers  and 
importers. 

Estimated  Number  of  Respondents: 
60. 

Estimated  Number  of  Responses  per 
Respondent:  1  every  5  years  (0.2). 

Estimated  Total  Annual  Burden  on 
Respondents:  6.0  hours. 

The  estimated  annual  cost  of 
providing  the  information  by  an 
estimated  5  first  handlers  would  be 


$5.00  or  $1.00  per  first  handler  and  for 
an  estimated  55  importers  would  be 
$55.00  or  $1.00  per  importer. 

Background 

The  Act,  which  became  effective  on 
April  4,  1996,  authorizes  the 
Department  to  establish  a  national 
research  and  promotion  program 
covering  domestic  and  imported 
mangos.  The  Association  submitted  an 
entire  proposed  Order  on  June  29,  2001 . 
and  revisions  to  the  proposal  on 
November  1.  2001.  The  proposal  was 
published  in  the  FederaJ  Register  on 
August  26.  2002  [67  FR  54908).  A 
slightly  revised  proposal  that  will  be 
voted  upon  in  the  referendum  is 
published  in  this  issue  of  the  Federal 
Register. 

The  proposed  Order  would  provide 
for  the  development  and  financing  of  an 
effective  and  coordinated  program  of 
promotion,  research,  and  consumer  and 
industrv  information  for  mangos  in  the 
United  States.  The  program  would  be 
funded  by  an  assessment  levied  on  first 
handlers  and  importers  (to  be  collected 
bv  the  Customs  and  Border  Protection  at 
time  of  entry  into  the  United  States)  at 
an  initial  rate  of  '  j  cent  per  pound.  First 
handlers  and  importers  of  less  than 
500.000  pounds  of  mangos  annually 
would  be  exempt  from  paying 
assessments.  In  addition,  exports  of  U.S. 
mangos  would  be  exempt  from 
assessments. 

The  assessments  would  be  used  to 
pay  for  promotion,  research,  and 
consumer  and  industry  information; 
administration,  maintenance,  and 
functioning  of  the  National  Mango 
Promotion  Board:  and  expenses 
incurred  by  the  Department  in 
implementing  and  administering  the 
Order,  including  referendum  costs. 

Section  1206  of  the  Act  requires  that 
a  referendum  be  conducted  among 
eligible  first  handlers  and  importers  of 
mangos  to  determine  whether  they  favor 
implementation  of  the  Order. 

That  section  also  requires  the  Order  to 
be  approved  by  a  majority  of  the  first 
handlers  and  importers  voting. 

This  final  rule  establishes  the 
procedures  under  which  first  handlers 
and  importers  of  mangos  may  vote  on 
whether  they  want  the  mango 
promotion,  research,  and  information 
program  to  be  implemented.  There  are 
approximately  60  eligible  voters. 

This  action  adds  a  new  subpart 
establishing  procedures  to  be  used  in 
this  and  future  referenda.  This  subpart 
covers  definitions,  voting,  instructions. 
use  of  subagents.  ballots,  the 
referendum  report,  and  confidentiality 
of  information. 
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Proposed  referendum  procedures 
were  published  in  the  Federal  Register 

on  August  26.  2002.  [67  FR  .54920].  with 
a  sixty-day  comment  period  ending  on 
October  25.  2002. 

One  comment  was  received  from  a 
producer.  In  addition  to  noting  that  the 
Regulatory  Flexibilitv  .^nalvsis  did  not 
I  ontain  production  information  from 
['uerto  Rico,  the  commenter  argued  that 
>ince  the  Order  would  he  implemented 
if  it  is  approved  b\-  a  ma)orit\  of  eligible 
first  handlers  and  importers  voting  in 
the  referendum,  this  would  bf 
assessment  without  representation  for 
growers.  The  c  ommenter  expressed  the 
view  that  growers  would  pav  for 
program  assessments  in  the  form  of 
lower  returns,  without  anv  direct 
benefit.  We  disagree.  Domestic: 
producers  are  not  responsible  tor  p.i\  iiu 
assessments  under  the  proposed 
program  Although  it  is  possible  that  an 
assessment  may  he  passed  back  to 
prodiK:ers  in  some  form,  onlv  importers 
and  first  handlers  of  500.000  or  more 
pounds  of  mangos  per  calendar  vear 
would  be  responsible  for  paving 
assessments  and  eligible  to  vote  in  a 
referendum.  Domestic  producers, 
however,  wouUi  lu'  rfprt'sented  nn  the 
board,  with  two  of  the  18  \otiiig 
positions. 

The  definitions  of  eligible  first 
handler  and  eligible  importer  are 
modified  in  this  final  rule.  The 
definitions  of  first  handlers  and 
importer  have  been  modified  in  the 
proposed  order  rulemaking  published 
separately  in  this  issue  of  the  Federal 
Register.  In  that  action,  the  definitmn  n\ 
first  handler  was  revised  based  upon  .i 
comment  retfivfcf  and  was  further 
clarified  bv  the  Department.  As  a  result, 
an  appropriate  conforming  change  was 
made  to  the  definition  of  importer  in 
that  rulemaking  ac  tion  This  final  rule 
revises  the  definition  of  eligible  first 
handler  and  eligible  importer  to 
conform  to  and  reflect  the  i  hanyes  that 
appear  in  the  order  definitions. 

List  of  Subjects  in  7  CFR  Part  1206 

Administrative  prac»i(  e  and 
procedure.  Advertising.  Consumer 
information.  Mangos.  Marketing 
agreements.  Promotion,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  Title  7.  C^hapter  XI  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  Part  1206  is  added  to  read  as 
follows: 


PART  1206— MANGO  PROMOTION, 
RESEARCH,  AND  INFORMATION 

Subpart  A  [Reserved] 

Subpart  B — Referendum  Procedures. 

.S.-i 

l.^()t)  100  (.enerai. 

l_Mit,  nil  Definitions. 

IJOt.  102  Voting. 

l-or.  li);3  Instructions. 

l-Mit,  104  Subagents. 

IJdti  1(1')  Ballots. 

IJitti  loh  Referendum  report. 

12U6.1U7  Confidential  information. 

1206.108  OMB  control  number. 

.Authority:  7  U.S.C.  7411-742.5. 

Subpart  A  [Reserved] 

Subpart  B — Referendum  Procedures. 

§1206.100    General. 

Kt'terenda  tu  (ietennilic  wtietlier 
I'ligihle  first  h.iiidler^  .iiid  importers  (jf 
mangos  tavdr  the  issu.ince.  amendment, 
suspension,  or  terniination  of  the  Mango 
Promotion.  Research,  iind  Information 
Order  shall  hr  i mulucted  in  a(.cordance 
with  this  suli[),irt 

§1206  101     Definitions. 

(a)  .-l(//;i;;i;s7;(;^)r  means  the 
Adniinistr.itm  nf  the  Agricultural 
Marketing  .Servi!  e.  with  power  to 
redelegate.  or  any  officer  or  emplovee  of 
the  I  '..S   Department  of  Agriculture  to 
whom  aiithoritv  has  been  delegated  or 
may  hereafter  be  delegated  to  act  in  the 
Administrators  stead. 

(b)  Df'partmt'nt  means  the  U.S. 
Departmenl  ot  Agriculture  or  anv  officer 
or  emplovee  of  the  Department  to  whom 
authnrit\  has  heretofore  been  delegated. 
IIP  to  vvhdiii  authoritv  ma\'  hereafter  be 
delegated,  to  act  in  the  ,Secretar\'s  stead. 

(cl  Eli;j,ihU-  first  /i(j;!(//er  means  anv 
person,  {e.xcluding  a  common  or 
contract  carrier],  receiving  fiOO.OOO  or 
more  pounds  of  mangos  from  producers 
in  a  f:alen(lar  \ear  and  who  as  owner, 
agent,  or  otherwise  ships  or  c:auses 
mangos  to  be  shipped  as  specified  in 
this  Order.  This  definition  inc:Iudes 
those  (Migaged  in  the  business  of  buving, 
selling  and/or  offering  for  sale: 
receiving:  packing:  grading;  marketing: 
or  distributing  mangos  in  ctmimercial 
quantities   The  term  first  handler 
includes  a  producer  who  handhis  or 
markets  mangos  of  the  producer's  own 
produi  tion 

(d)  Eli;4il>lr  in\f)orti'r  means  an\' 
person  importing  500,000  or  more 
pounds  of  mangos  into  the  l.Jnited  States 
in  a  calendar  year  as  a  principal  or  as 
an  agent,  broker,  or  consignee  of  anv 
person  who  produces  or  handles 
mangos  outside  of  the  United  States  for 
sale  in  the  United  States,  and  who  is 
listed  as  the  importer  of  record  for  such 


mangos  that  are  identified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  by  the  numbers 
0804.50.4040  and  0804.50.6040,  during 
the  representative  period.  Importation 
occurs  when  mangos  originating  outside 
of  the  United  States  are  released  from 
custody  by  the  Customs  and  Border 
Protection  and  introduced  into  the 
stream  of  commerce  in  the  United 
States.  Included  are  persons  who  hold 
title  to  foreign-produced  mangos 
immediatelv  upon  release  bv  the 
(Customs  and  Border  Protection,  as  well 
as  any  persons  who  act  on  behalf  of 
others,  as  agents  or  brokers,  to  secure 
the  release  of  mangos  from  the  Customs 
and  Border  Protection  when  such 
mangos  are  entered  or  withdrawn  for 
consumption  in  the  United  States. 

(e)  Mangos  means  all  fresh  fruit  of 
MungiJFro  iiuiica  L.  of  the  familv 
.■\na(:a^(iia^^f'(lt'. 

(f)  Order  means  the  Mango  Promotion. 
Research,  and  Information  Order. 

(g)  Person  means  any  individual, 
group  of  indi\iduals.  partnership, 
corporation,  association,  cooperative,  or 
any  other  h^gal  entity.  For  the  purpose 
of  this  definition,  the  term 
"partnership"  includes,  but  is  not 
limited  to: 

( 1 )  A  husband  and  a  wife  who  have 
title  to.  or  leasehold  interest  in.  a  mango 
farm  as  tenants  in  common,  joint 
tenants,  tenants  by  the  entirety,  or, 
under  community  property  laws,  as 
community  property:  and 

(2)  So-called  "joint  ventures"  wherein 
one  or  more  parties  to  an  agreement, 
informal  or  otherwise,  contributed  land 
and  others  contributed  capital,  labor, 
management,  or  other  services,  or  any 
\'ariation  of  such  contributions  by  two 
or  more  parties. 

(h)  Referendum  agent  or  agent  means 
the  individual  or  individuals  designated 
by  the  Department  to  conduct  the 
referendum. 

(i)  Representative  period  means  the 
(leriod  designated  by  the  Department. 

(jl  Ignited  States  or  L'.S.  means 
collectively  the  50  states,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  the  territories  and  possessions 
of  the  United  States. 

§1206.102    Voting. 

(a)  Each  eligible  first  handler  and 
eligible  importer  of  mangos  shall  be 
entitled  to  cast  only  one  ballot  in  the 
referendum. 

(b)  Proxy  voting  is  not  authorized,  but 
an  officer  or  employee  of  an  eligible 
corporate  first  handler  or  importer,  or  an 
administrator,  executor,  or  trustee  or  an 
eligible  entity  may  cast  a  ballot  on 
behalf  of  such  entity.  Any  individual  so 
voting  in  a  referendum  shall  certify  that 
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such  individual  is  an  officer  or 
employee  of  the  eligible  entity,  or  an 
administrator,  executive,  or  trustee  of  an 
eligible  entity  and  that  such  individual 
has  the  authority  to  take  such  action. 
Upon  request  of  the  referendum  agent, 
the  individual  shall  submit  adequate 
evidence  of  such  authority. 

(c)  All  ballots  are  to  be  cast  by  mail, 
as  instructed  by  the  Department. 

§  1 206.1 03    Instructions. 

The  referendum  agent  shall  conduct 
the  referendum,  in  the  manner  provided 
in  this  subpart,  under  the  supervision  of 
the  Administrator.  The  Administrator 
may  prescribe  additional  instructions, 
not  inconsistent  with  the  provisions  of 
this  subpart,  to  govern  the  procedure  to 
be  followed  by  the  referendum  agent. 
Such  agent  shall: 

(a)  Determine  the  period  during 
which  ballots  may  be  cast. 

(b)  Provide  ballots  and  related 
material  to  be  used  in  the  referendum. 
The  ballot  shall  provide  for  recording 
essential  information,  including  that 
needed  for  ascertaining  whether  the 
person  voting,  or  on  whose  behalf  the 
vote  is  cast,  is  an  eligible  voter. 

(c)  Give  reasonable  public  notice  of 
the  referendum: 

(1)  By  utilizing  available  media  or 
public  information  sources,  without 
incurring  advertising  expense,  to 
publicize  the  dates,  places,  method  of 
voting,  eligibility  requirements,  and 
other  pertinent  information.  Such 
sources  of  publicity  may  include,  but 
are  not  limited  to,  print  and  radio;  and 


(2)  By  such  other  means  as  the  agent 
may  deem  advisable. 

(d)  Mail  to  eligible  first  handlers  and 
importers  whose  names  and  addresses 
are  known  to  the  referendum  agent,  the 
instructions  on  voting,  a  ballot,  and  a 
summary  of  the  terms  and  conditions  of 
the  proposed  Order.  No  person  who 
claims  to  be  eligible  to  vote  shall  be 
refused  a  ballot. 

(e)  At  the  end  of  the  voting  period, 
collect,  open,  number,  and  review  the 
ballots  and  tabulate  the  results  in  the 
presence  of  an  agent  of  a  third  party 
authorized  to  monitor  the  referendum 
process. 

(f)  Prepare  a  report  on  the  referendum. 

(g)  Announce  tiie  results  to  the  public. 

§1206.104    Subagents. 

The  referendum  agent  may  appoint 
any  individual  or  individuals  necessary 
or  desirable  to  assist  the  agent  in 
performing  such  agent's  functions  of 
this  subpart.  Each  individual  so 
appointed  may  be  authorized  by  the 
agent  to  perform  any  or  all  of  the 
functions  which,  in  the  absence  or  such 
appointment,  shall  be  performed  by  the 
agent. 

§1206.105    Ballots. 

The  referendum  agent  and  subagents 
shall  accept  all  ballots  cast.  However,  if 
an  agent  or  subagent  deems  that  a  ballot 
should  be  challenged  for  any  reason,  the 
agent  or  subagent  shall  endorse  above 
their  signature,  on  the  ballot,  a 
statement  to  the  effect  that  such  ballot 
was  challenged,  by  whom  challenged. 


the  reasons  therefore,  the  results  of  any 
investigations  made  with  respect 
thereto,  and  the  disposition  thereof. 
Ballots  invalid  under  this  subpart  shall 
not  be  counted. 

§  1 206. 1 06    Referendum  report. 

Except  as  otherwise  directed,  the 
referendum  agent  shall  prepare  and 
submit  to  the  Administrator  a  report  on 
the  results  of  the  referendimi,  the 
manner  in  which  it  was  conducted,  the 
extent  and  kind  of  public  notice  given, 
and  other  information  pertinent  to  the 
analysis  of  the  referendum  and  its 
results. 

§  1 206.1 07    Confidential  information. 

The  ballots  and  other  information  or 
reports  that  reveal,  or  tend  to  reveal,  the 
vote  of  any  person  covered  under  the 
Order  and  the  voter  list  shall  be  strictly 
confidential  and  shall  not  be  disclosed. 

§  1206.108    0MB  control  number. 

The  control  number  assigned  to  the 
information  collection  requirement  in 
this  subpart  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  Chapter  35  is  0MB  control 
number  0581-0209. 

Dated:  October  2.  2003. 
A, J.  Yates,  ^ 

Administrator. 

[FR  Doc.  03-25456  Filed  10-8-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricuttural  Marketing  Service 

7CFRPani206 

[Doc.  #  FV-02-707-PR2] 
RIN0581-AC05 

Mar)go  Promotion,  Research,  and 
Information  Order;  Referendum  Order 

agency:  Agricultural  Nlarkffing  .StTNK.c 
Agriculture. 

ACTION:  Proposed  rule  and  referendum 
order. 


\ 


SUMIMARY:  This  prupiisfd  ruK'  unuld 
establish  an  industrv -funded  pronidtinn 
resoart:h.  and  inforrnatuin  program  for 
fresh  mangos.  The  proposed  program — 
the  Mango  Promotion.  Research,  and 
information  Order  (Order) — was 
submitted  to  the  Department  (the 
Department  or  L'SDAJ  b\  the  Fre,sh 
Produce  Association  of  the  Americas 
(.■\ssociation).  Under  the  prnpi.sed 
Order,  first  handlers  and  importers  of 
500,000  or  more  pounds  of  mangos 
would  pay  an  assessment  of  '  ■  cent  per 
pound  on  domestic  and  imported 
mangos  to  the  National  Mango 
Promotion  Board  iBoard'  The  Bi.iard 
would  be  a[)pointed  hv  the  Department 
to  conduc:t  a  program  of  research  and 
promotion.  industr\'  infnrniation.  and 
((msumer  information  needed  for  the 
maintenance,  expansion,  and 
development  of  diimestic  markets  for 
fresh  mangos   The  Order  would  be 
implemented  if  it  is  approved  bv  a 
ma|oritv  of  the  eligible  first  handlers 
anci  importers  voting  in  a  reff-renduni 
separate  final  rule  on  referendum 
[irocedures  is  being  published  in  thl^ 
issue  of  the  Federal  Register 
DATES:  To  be  eligible  to  \. ite.  mango 
importers  and  first  handlers  must  have 
imported  or  handled  500.000  or  more 
pounds  of  mangos  (faring  the 
representative  ptTiod  from  lanuarv  1 
through  December  M.  J002.  The  voting 
period  for  the  referendum  will  be  from 
.No\ ember  10.  200 H  through  November 
2H.  200/1    Ballots  must  be  received  bv 
the  referendum  agents  no  later  than  the 
close  of  business.  Eastern  davlight- 
standard  time.  November  2H   200. t.  to  b> 
{  ounted 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathie  M   Bird>ell.  Kes»'ar(  h  and 
Promotion  Branch.  F\'.  .-\M,S,  I'.SDA. 
Stop  0244,  1400  lndependen(  e  .\veniie, 
SVV..  Room  2535-,S.  Washington.  D( 
20250-0244.  telephone'  KHH-~20-9917 
(toll  free).  f,i\  202-205-2800,  e-mad 
kathw.'uirdsfU'i  usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  Order  is  issued  under  the 


CommoditN  Promotion.  Research,  and 
Information  Act  of  199t>  (Act)  (7  l!.,S.(:. 
7411-7425;  Publii:  Law  104-127;  110 
Stat    1029).  or  anv  amendments  thereto. 

Pnnr  Doiuiut'nts  A  proposed  rule 
u.is  published  in  the  Federal  Register 
on  August  26.  2002  (67  FR  54908|.  with 
a  HO-dav  ciomment  period.  In  addition, 
the  I'SDA  published  a  propostni  rule  on 
the  referendum  [irocedures  in  the 
Federal  Register  on  August  2b,  2002  |67 
FR  54920).  also  with  a  60-day  comment 
period. 

Question  and  Answer  Overview 

W'hv  Is  I  'SDA  /'r'Y)/).s;/ig  n  Program  tor 
.\fiingo,s  ' 

The  Department  received  a  proposal 

from  the  .-\ss(i(  lation  for  this  program. 
The  Dejiartment  issued  a  proposed  rule 
\n  obtain  (  omments  on  the  proposal  and 
tn  of)t,iin  information  on  the  potential 
im[)a(  t  of  the  program  on  the  mango 
industr\  before  developing  a  final 
proposed  [trogram  and  conducting  ,i 
referendum  no  it 

What  Is  the  Purpose  of  the  Mango 
Program? 

rile  purpiise  ot  the  program  is  tn 
iniint.on,  expand,  and  develop 
diiiiiesiK  m.irkets  for  fresh  mangos. 

How  Will  thf  .\/((;igo  Proiimni  Be 
Implnnciilrd' 

.\  retereiiduin  vvill  be  (  (inducted  on 
the  pn  ipi  (sed  ( )rder    The  ( )rder  will  be 
implemented  if  it  is  approvinl  bv  a 
majority  of  the  ehgible  voters  in  the 

referendum 

Whru  Will  tlw  Referendum  Be  Held'' 

riie  voting  [leriod  for  the  rtderendum 
vvill  be  November  10,  2003  through 
November  2H.  200.) 

Who  Will  Be  (.lovered  in  tlir  Program? 

Dnmestii   first  h.indlers  and  importers 
lit  5(11)  (100  nr  mure  pounds  of  mang(js 
per  Cttlend.ir  vcar  will  pav  assessments 
under  the  progr.iiu    l)(uiiesti(   mangos 
that  are  exported  \\\\\  nut  be  .issessed 
under  the  ( )rdei 

Who  Will  Sit  on  tile  Hoard'' 

Under  the  proposal,  there  will  be  a 
20-m«mber  Board  consisting  of  eight 
U.S.  importers,  one  U.S.  first  h.mdler. 
two  U'.S.  producers,  seven  foreign 
producers,  and  two  noii-vdting  U.S. 
wholesalers  and/or  ret.iilers  of  mangos. 
The  chairperson  shall  reside  in  the 
United  States. 

How  Will  \f  ■nil)ers  of  the  Board  Be 

Sflei  teil  ■ 

The  r.S    importers,  first  handlers,  and 
prodiK  ers  would  be  nominated  bv  U.S. 
im[)orfers.  first  handlers.  ,ind  producers. 


respectively.  Foreign  producers  would 
be  nominated  by  foreign  producer 
associations.  The  U.S.  wholesalers  and/ 
or  retailers  would  be  nominated  bv  the 
Board.  Two  names  must  be  submitted 
for  each  position.  From  the  names 
submitted,  the  Department  will  appoint 
the  members. 

//  the  Mango  Program  Is  Implemented 
and  There  Are  Concerns  About  How  It 
Is  Operating.  Can  the  Program  Be 
Termmated? 

Yes.  After  the  program  is 
implemented,  the  Department  will 
conduct  a  referendum  to  determine 
whether  the  mango  industrv  continues 
to  support  the  program:  (1)  Everv  5 
years  after  the  program  is  in  effect,  (2) 
at  the  request  of  the  Board  established 
under  the  proposed  Order,  or  (3)  when 
requested  by  10  percent  or  more  of  first 
handlers  and  importers  covered  by  the 
proposed  Order.  In  addition,  the 
Department  may  conduct  a  referendum 
at  any  time.  If  a  majoritv  of  the  first 
handlers  and  importers  voting  in  the 
nderendum  do  not  favor  continuation, 
the  pnjgram  will  be  terminated. 

Executive  Order  12866 

This  priiposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and. 
thereffire,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  a  retroactive  effect. 

Section  524  of  the  Act  provides  that 
the  Act  shall  not  affect  or  preempt  anv 
other  Federal  or  State  law  authorizing 
promotion  or  research  relating  tn  an 
agricultural  commoditv- 

Under  section  519  of  the  Act,  a  person 
subject  to  the  Order  mav  file  a  petition 
with  USDA  stating  that  an  order,  anv 
provision  of  an  order,  or  any  obligation 
imposed  in  connection  with  an  order,  is 
not  established  in  accordance  with  the 
law,  and  requesting  a  modification  of  an 
order  or  an  exemption  from  an  order. 
Any  petition  filed  challenging  an  order, 
any  provision  of  an  order,  or  anv 
obligation  imjiosed  in  connection  with 
an  order,  shall  be  filed  within  two  vears 
after  the  effective  date  of  an  order, 
provision  or  obligation  subject  to 
challenge  in  the  petition.  The  petitioner 
will  have  the  opportunity  for  a  hearing 
on  the  petition.  Thereafter,  USDA  will 
issue  a  ruling  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  for  any  district  in  which 
the  petitioner  resides  or  conducts 
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business  shall  have  jurisdiction  to 
review  a  final  ruling  on  the  petition,  if 
the  petitioner  files  a  complaint  for  that 
purpose  not  later  than  20  days  after  the 
date  of  entry  of  USDA's  final  ruling. 

Regulatory  Flexibility  Act 

In  accordanpe  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.),  USDA  is  required  to  examine  the 
impact  of  the  proposed  rule  on  small 
entities.  The  purpose  of  the  RFA  is  to 
fit  regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  so 
that  small  businesses  will  not  be 
disproportionately  burdened. 

The  Act  authorizes  generic  programs 
of  promotion,  research,  and  information 
for  agricultural  commodities.  Congress 
found  that  it  is  in  the  national  public 
interest  and  vital  to  the  welfare  of  the 
agricultural  economy  of  the  United 
States  to  maintain  and  expand  existing 
markets  and  develop  new  markets  and 
uses  for  agricultural  commodities 
through  industry-funded,  government- 
supervised,  generic  commodity 
promotion  programs. 

The  Association  submitted  a  proposal 
on  June  29,  2001,  for  this  program  to:  (1) 
Develop  and  finance  an  effective  and 
coordinated  program  of  research, 
promotion,  industry  information,  and 
consumer  information  regarding 
mangos;  (2)  strengthen  the  position  of 
the  mango  industry  in  U.S.  markets;  and 
(3)  maintain,  develop,  and  expand 
domestic  markets  for  mangos.  The 
Association  submitted  changes  to  their 
proposal  on  November  1,  2001. 

First  handlers  and  importers  of 
mangos  must  approve  the  program  in  a 
referendum  in  advance  of  its 
implementation.  These  persons  would 
also  serve  on  the  proposed  20-member 
Board.  The  Board  would  be  composed 
of  eight  U.S.  importers,  one  U.S.  first 
handler,  two  U.S.  producers,  seven 
foreign  producers,  and  two  non-voting 
wholesalers  and/or  retailers.  If  domestic 
production  increases,  additional  U.S. 
first  handlers  would  be  added  to  the 
Board.  The  Board  would  administer  the 
program  under  the  Department's 
supervision.  In  addition,  any  person 
subject  to  the  program  may  file  with  the 
Department  a  petition  stating  that  the 
Order  or  any  provision  of  the  Order  is 
not  in  accordance  with  the  law  and 
requesting  a  modification  of  the  Order 
or  an  exemption  from  the  Order. 
Administrative  proceedings  were 
discussed  earlier  in  this  proposed  rule. 

In  this  program,  first  handlers  would 
be  required  to  pay  assessments,  file 
reports,  and  submit  assessments  to  the 
Board.  Importers  would  be  required  to 
remit  to  the  Board  assessments  not 
collected  by  the  Customs  and  Border 


Protection  (Customs)  and  to  file  reports 
with  the  Board.  First  handlers  and 
importers  of  less  than  500,000  pounds 
of  mangos  per  calendar  year  and  exports 
of  U.S.  mangos  would  be  exempt  from 
assessment.  While  the  proposed  Order 
would  impose  certain  recordkeeping 
requirements  on  first  handlers  and 
importers,  information  required  under 
the  proposed  Order  could  be  compiled 
from  records  currently  maintained  and 
would  involve  clerical  or  accounting 
skills.  The  forms  require  the  minimum 
information  necessary  to  effectively 
carry  out  the  requirements  of  the 
program,  and  their  use  is  necessary  to 
fulfill  the  intent  of  the  Act. 

An  estimated  89  respondents  would 
provide  information  to  the  Board.  They 
would  be:  5  first  handlers  covered  by 
the  program,  3  exempt  first  handlers,  55 
importers  covered  by  the  program,  3 
exempt  importers,  4  domestic  producer 
nominees,  1  foreign  producer 
organization,  14  foreign  producer 
nominees,  and  4  wholesaler  and/or 
retailer  nominees.  The  estimated  total 
cost  of  providing  information  to  the 
Board  by  all  respondents  would  be 
$790.01.  The  estimated  cost  for  all  first 
handlers  covered  by  the  program  would 
be  $336.66  or  $67.33  per  first  handler 
covered  by  the  program;  $7.50  for  all 
exempt  first  handlers  or  $2.50  per 
exempt  first  handler;  $393.34  for  all 
importers  covered  by  the  program  or 
$7.15  per  importer  covered  by  the 
program;  $7.50  for  all  exempt  importers 
or  $2.50  for  each  exempt  importer; 
$13.34  for  all  domestic  producers  or 
$3.34  per  domestic  producer;  $1.67  for 
the  foreign  producer  organization; 
$23.33  for  all  foreign  producer 
nominees  or  $1.67  per  foreign  producer 
nominee;  and  $6.67  for  the  wholesaler 
and/or  retailer  nominees  or  $1.67  per 
wholesaler  and/ or  retailer  nominee. 
These  totals  have  been  estimated  by 
multiplying  total  burden  hours 
requested  by  $10.00  per  hour,  a  sum 
deemed  to  be  reasonable  should  the 
respondents  be  compensated  for  their 
time. 

The  Department  would  oversee  the 
operation  of  the  program.  Every  five 
years,  the  Department  would  conduct  a 
referendum  to  determine  whether  the 
mango  industry  supports  continuation 
of  the  program.  In  addition,  the 
Secretary  may  conduct  a  referendum  at 
any  time,  at  the  request  of  10  percent  or 
more  of  the  first  handlers  and  importers 
required  to  pay  assessments,  or  at  the 
request  of  the  Board. 

There  are  approximately  5  first 
handlers  and  55  importers  of  mangos 
that  would  be  covered  by  the  program. 
First  handlers  and  importers  of  less  than 
500,000  poimds  of  mcmgos  per  calendar 


year  and  exports  of  U.S.  mangos  would 
be  exempt  from  assessments.  The 
program  would  also  affect  domestic  and 
foreign  mango  producers,  an  association 
of  foreign  mango  producers,  and 
wholesalers  and  retailers.  These  entities 
would  serve  on  the  Board  or  participate 
in  the  nomination  process. 

The  Small  Business  Administration 
[13  CFR  121.201]  defines  small 
agricultural  producers  as  those  having 
annual  receipts  of  $750,000  or  less 
annually  and  small  agricultural  ser\'ice 
firms  as  those  having  annual  receipts  of 
$5  million  or  less.  First  handlers, 
importers,  wholesalers,  and  retailers 
would  be  considered  agricultural 
service  firms.  Using  these  criteria,  most 
producers,  first  handlers,  and  importers 
would  be  considered  small  businesses 
while  wholesalers  and  retailers  would 
not.  The  foreign  producer  association 
would  consist  of  producers  and  would 
reflect  the  size  of  these  entities. 

U.S.  production  of  mangos  is  located 
in  California,  Florida,  Hawaii,  and 
Puerto  Rico  according  to  the  most  recent 
U.S.  Census  of  Agriculture  (Census) 
which  was  in  1997.  The  Census  does 
not  include  California  production 
because  California  has  so  few  producers 
that  publishing  production  data  would 
reveal  confidential  information.  In  1997. 
production  in  Florida  totaled  6.1 
million  pounds,  Hawaii's  production 
was  0.1  million  pounds,  and  Puerto 
Rico's  1998  production  was 
approximately  32.9  million  pounds.  For 
Florida  and  Hawaii  combined, 
production  fell  from  16.6  million 
pounds  in  1992  to  6.2  million  pounds 
in  1997.  Census  data  is  published  every 
five  years.  USDA  does  not  report  the 
value  of  U.S.  production.  Although 
domestic  production  accounts  for  only  8 
percent  of  U.S.  consumption  of  mangos, 
we  anticipate  that  any  increase  in 
demand  for  mangos  resulting  from  this 
program  may  lead  to  a  corresponding 
increase  in  domestic  production. 

Seven  countries  account  for  99 
percent  of  the  mangos  imported  into  the 
United  Sates.  These  countries  and  their 
share  of  the  imports  (from  September  1, 
2000,  through  June  30,  2001)  are: 
Mexico  (57  percent):  Brazil  (11  percent): 
Ecuador  (10  percent):  Peru  (10  percent): 
Guatemala  (7  percent):  Haiti  (3  percent): 
and  Costa  Rica  (1  percent).  For  the 
period  from  September  1.  2000,  through 
June  30,  2001,  the  United  States 
imported  a  total  of  170,445  tons  of 
mangos,  valued  at  $106  million.  In  the 
previous  full  season  (September  1.  1999. 
through  August  31,  2000),  253,591  tons, 
valued  at  $141  million,  were  imported 
into  the  United  States.  A  preliminary 
estimate  of  per  capita  consumption  of 
mangos  by  USDA's  Economic  Research 
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Service  (ERS)  was  1.8  pounds  in  2000. 
Per  capita  consumption  has  been 
trending  upwards  for  several  decades. 
Per  capita  consumption  was  0.21 
pounds  in  1979  and  0.51  pounds  in 
1989. 

The  proposed  Order  would  authorize 
assessments  on  first  handlers  and  on 
importers  (collected  by  Customs)  of 
mangos  at  a  rate  of  '  .:  cent  per  pound. 
This  would  generate  about  S2.5  million 
to  administer  the  program:  About  8 
percent  from  domestic  production  and 
92  percent  from  imports.  First  handlers 
and  importers  of  less  than  500.000 
pounds  of  mangos  per  vear  will  be 
e.xempt.  L'  S.  produced  mangos  that  are 
e.xported  are  also  exempt. 

The  cost  of  the  assessment  and 
reporting  requirements  for  first  handlers 
and  importers  is  likely  to  be  offset  bv 
the  benefit  of  increased  demand  for 
mangos  in  the  United  States.  The 
Association's  goal  for  the  program  is  to 
increase  consumption  of  mangos  in  the 
United  States  bv  30  percent  after  one 
year.  In  addition.  US  c:onsumers  would 
benefit  from  additional  information 
regarding  mangos.  Another  benefit  to 
first  handlers  and  importers  of  mangos 
would  be  that  they  could  serve  on  the 
Board  and  direct  the  Board's  programs. 

Associations  and  related  industry 
media  would  receive  news  releases  and 
other  information  regarding  the 
implementation  and  referendum 
process.  Furthermore,  all  information 
would  be  available  electronicallv. 

The  Board  would  develop  guidelines 
for  compliance  with  the  program.  The 
Board  would  recommend  changes  in  the 
assessment  rate,  programs,  plans, 
projects,  budgets,  and  any  rules  and 
regulations  that  might  be  necessarv  for 
the  administration  of  the  program..  The 
administrative  expenses  of  the  Board  are 
limited  by  the  Act  to  no  more  than  15 
percent  of  its  assessment  income. 

There  are  no  federal  or  state  programs 
that  duplicate,  overlap,  or  conflict  with 
this  proposed  rule. 

With  regard  to  alternatives  to  this 
proposed  rule,  the  Act  itself  provides  for 
authority  to  tailor  a  program  according 
to  the  individual  needs  of  an  industry. 
A  provision  is  made  for  permissive 
terms  in  an  order  under  section  516  of 
the  Act,  and  other  sections  provide  for 
alternatives.  For  example,  section  514  of 
the  Act  provides  for  orders  applicable 
to:  (1)  Producers;  (2)  fust  handlers  and 
other  persons  in  the  marketing  chain  as 
appropriate;  and  (3)  importers  (if 
imports  are  subject  to  assessment). 

Section  515  of  the  Act  provides  for 
the  establishment  of  a  board  to 
administer  a  program  established  under 
the  Act.  This  section  states  that  the 
board  will  consist  of  members 


considered  by  the  Department,  in 
consultation  with  the  agricultural 
commodity  industry  involved,  to  be 
appropriate.  The  Act  authorizes  the 
following  types  of  board  members: 
Producers,  first  handlers,  others  in  the 
marketing  chain  as  appropriate, 
importers  (if  importers  are  subject  to 
assessment),  and  members  of  the  general 
public-  The  Association's  proposal 
specified  that  the  Board  would  consist 
of  eight  U.S.  importers,  one  U.S.  first 
handler.  sevtMi  foreign  producers,  one 
public  member,  and  two  non-voting 
U.S.  wholesalers  and/or  retailers  of 
mangos.  In  reviewing  the  Association's 
proposal,  the  Department  determined 
that  an  alternative  composition  of  the 
Board  would  be  more  appropriate. 
Therefore,  this  proposed  rule  provides 
for  the  Board  to  consist  of  eight  U.S. 
importers,  one  LLS.  first  handler,  two 
U.S.  producers,  seven  foreign  producers, 
and  two  non-voting  U.S.  wholesalers 
and/or  retailers. 

Section  SIR  authorizes  an  order  to 
provide  for  exemption  of  de  minimis 
quantities  of  an  agricultural  commodity; 
different  payment  and  reporting 
schedules;  ct)verage  of  research, 
promotion,  and  information  activities  to 
expand,  improve,  or  makt!  more  efficient 
the  marketing  or  use  of  an  agricultural 
commoditv  in  both  domestic  and 
foreign  markets;  provision  for  reserve 
funds;  provision  for  credits  for  generic 
and  branded  activities;  and  assessment 
of  imports. 

In  addition,  section  518  of  the  Act 
provides  for  referenda  to  ascertain 
approval  of  an  order  to  be  conducted 
either  prior  to  its  going  into  effect  or 
within  ,3  years  alter  assessments  first 
begin  under  the  order.  An  order  also 
may  provide  for  its  approval  in  a 
referendum  to  be  based  upon:  (1) 
Approval  by  a  majority  of  those  persons 
voting;  (2)  persons  voting  for  approval 
who  represent  a  majority  of  the  volume 
of  the  agricultural  commodity:  or  (3)  a 
majority  of  those  persons  voting  for 
approval  who  also  represent  a  majority 
of  the  volume  of  the  agricultural 
commodity 

This  proposal  includes  provisions  for 
domestic  market  expansion  and 
improvement,  reserve  funds,  and  an 
initial  referendum  to  be  conducted  prior 
to  the  Order  going  into  effect.  Approval 
would  be  based  upon  a  majority  of  the 
first  handlers  and  importers  of  mangos 
represented  by  those  voting  in  the 
referendum. 

We  received  comments  on  the  initial 
regulatory  flexibility  analysis.  One 
commenter  questioned  a  statement  in 
the  analysis  that  indicated  that  an 
increase  in  demand  for  mangos  resulting 
from  this  program  may  lead  to  a 


corresponding  increase  in  production. 
We  continue  to  believe  that  this 
statement  has  merit.  Another 
commenter  noted  that  Puerto  Rico  is 
covered  by  the  Order  as  part  of  the 
United  States,  but  Puerto  Rico's 
production  was  not  included  in  the 
economic  information  on  the  mango 
industry.  Therefore,  information  on 
Puerto  Rico  was  added  to  the  analysis. 
Finally,  one  commenter  noted  that  the 
500,000  pound  exemption  for  first 
handlers  and  importers  would  eliminate 
the  regulatory  burden  on  small  packers 
and  importers  and  also  would  benefit 
the  program  administratively. 

Paperwork  Reduction  Act 

In  accordance  with  OMB  regulations 
[5  CFR  part  1320).  which  implement  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  information 
collection  and  recordkeeping 
requirements  that  may  be  imposed  by 
this  Order  were  submitted  to  OMB  for 
review.  Those  requirements  would 
become  effective  only  upon 
implementation  of  the  Order  if  the 
referendum  passes  and  after  OMB 
approval. 

r///e.- National  Research,  Promotion, 
and  Consumer  Information  Programs. 
OMB  Number  for  background  form 
I  number  1  below):  0505-0001. 

Expiration  date  of  approval:  February 
28,  2006. 

OMB  Number  for  other  information 
collections:  0581-0209. 

Expiration  Date  of  Approval:  February 
28.  2006. 

Type  of  Request:  New  information 
collection  for  research  and  promotion 
programs. 

Abstract:  The  information  collection 
requirements  in  the  request  are  essential 
to  carry  out  the  intent  of  the  Act. 

In  addition,  there  will  be  the 
additional  burden  on  first  handlers  and 
importers  voting  in  referenda.  The 
referendum  ballot,  which  represents  the 
information  collection  requirement 
relating  to  referenda,  is  addressed  in  a 
proposed  rule  on  referendum 
procedures  which  is  published 
separately  in  this  issue  of  the  Federal 
Register. 

Under  the  proposed  program,  first 
handlers  would  be  required  to  pay 
assessments  and  file  reports  with  and 
submit  assessments  to  the  Board.  While 
the  proposed  Order  would  impose 
certain  recordkeeping  requirements  on 
first  handlers,  information  required 
under  the  proposed  Order  could  be 
compiled  from  records  currently 
maintained.  Such  records  shall  be 
retained  for  at  least  two  years  beyond 
the  marketing  year  of  their  applicability. 
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An  estimated  89  respondents  would 
provide  information  to  the  Board.  They 
would  be:  5  first  handlers  covered  by 
the  program.  3  exempt  first  handlers,  55 
importers  covered  by  the  program,  3 
exempt  importers,  4  domestic  producer 
nominees.  1  foreign  producer 
organization,  14  foreign  producer 
nominees,  and  4  wholesaler  and/or 
retailer  nominees.  The  estimated  total 
cost  of  providing  information  to  the 
Board  by  all  respondents  would  be 
$790.01.  The  estimated  cost  for  all  first 
handlers  covered  by  the  program  would 
be  $336.66  or  $67.33  per  first  handler 
covered  by  the  program;  $7.50  for  all 
exempt  first  handlers  or  $2.50  per 
exempt  first  handler;  $393.34  for  all 
importers  covered  by  the  program  or 
$7.15  per  importer  covered  by  the 
program;  $7.50  for  all  exempt  importers 
or  $2.50  for  each  exempt  importer; 
$13.34  for  all  domestic  producers  or 
$3.34  per  domestic  producer;  $1.67  for 
the  foreign  producer  organization; 
$23.33  for  all  foreign  producer 
nominees  or  $1.67  per  foreign  producer 
nominee;  and  $6.67  for  the  wholesaler 
and/or  retailer  nominees  or  $1.67  per 
wholesaler  emd/or  retailer  nominee. 
These  totals  have  been  estimated  by 
multiplying  total  burden  hours 
requested  by  $10.00  per  hour,  a  sum 
deemed  to  be  reasonable  should  the 
respondents  be  compensated  for  their 
time. 

The  proposed  Order's  provisions  have 
been  carefully  reviewed,  and  every 
effort  has  been  made  to  minimize  any 
unnecessary  recordkeeping  costs  or 
requirements,  including  efforts  to  utilize 
information  already  submitted  under 
other  mango  progreims  administered  by 
USDA. 

The  proposed  forms  would  require 
the  minimum  information  necessary  to 
effectively  carry  out  the  requirements  of 
the  program,  and  their  use  is  necessary 
to  fulfill  the  intent  of  the  Act.  Such 
information  can  be  supplied  without 
data  processing  equipment  or  outside 
technical  expertise.  In  addition,  there 
are  no  additional  training  requirements 
for  individuals  filling  out  reports  and 
remitting  assessments  to  the  Board.  The 
forms  would  be  simple,  easy  to 
understand,  and  place  as  small  a  biuden 
as  possible  on  the  person  required  to  file 
the  information. 

Collecting  information  monthly 
during  the  production  season  would 
coincide  with  normal  industry  business 
practices.  Reporting,  other  than 
monthly,  would  impose  an  additional 
and  unnecessary  recordkeeping  burden 
on  first  handlers  and  importers.  The 
timing  and  frequency  of  collecting 
information  are  intended  to  meet  the 
needs  of  the  industry  while  minimizing 


the  amount  of  work  necessary  to  fill  out 
the  required  reports.  In  addition,  the 
information  to  be  included  on  these 
forms  is  not  available  irom  other  sources 
because  such  information  relates 
specifically  to  individual  first  handlers 
who  are  subject  to  the  provisions  of  the 
Act.  The  requirement  to  keep  records  for 
two  years  is  consistent  with  normal 
industry  practices. 

Therefore,  there  is  no  practical 
method  for  collecting  the  required 
information  without  the  use  of  these 
forms. 

Information  collection  requirements 
that  are  included  in  this  proposal 
include: 

(1)  A  Background  Information  Form 
(OMB  Form  0505-0001). 

Estimate  of  Burden:  Public  reporting 
for  this  collection  of  information  is 
estimated  to  average  0.5  hours  per 
response  for  each  Board  nominee. 

Respondents:  First  handlers, 
importers,  domestic  producers,  foreign 
producers,  and  wholesalers  and/or 
retailers. 

Estimated  number  of  Respondents:  40 
for  initial  nominations,  13  in 
subsequent  years. 

Estimated  number  of  Responses  per 
Respondent:  1  every  3  years.  (0.3) 

Estimated  Total  Annual  Burden  on 
Respondents:  20  hours  for  the  initial 
nominations  and  6.7  hours  annually 
thereafter. 

(2)  Voting  in  the  nomination  process 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.5  hours  per 
response. 

Respondents:  First  handlers, 
importers,  domestic  producers,  and  a 
foreign  producer  organization. 

Estimated  number  of  Respondents: 
65. 

Estimated  Number  of  Responses  per 
Respondent:  1  every  3  years.  (0.3) 

Estimated  Total  Annual  Burden  on 
Respondents:  11  hours. 

(3)  An  exemption  application  for  first 
handlers  and  importers  who  will  be 
exempt  from  assessments 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.25  hours  per 
response  for  each  exempt  first  handler 
and  importer. 

,  Respondents:  Exempt  First  handlers 
and  importers. 

Estimated  Number  of  Respondents:  6. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  1.5  hours. 


(4)  Monthly  report  by  each  first  handler 
of  mangos 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.5  hours  per 
each  first  handler  reporting  on  mangos 
handled. 

Respondents:  First  handlers. 

Estimated  number  of  Respondents:  5. 

Estimated  number  of  Responses  per 
Respondent:  12. 

Estimated  Total  Annual  Burden  on 
Respondents:  30  hours. 

(5)  A  requirement  to  maintain  records 
sufficient  to  verify  reports  submitted 
under  the  Order. 

Estimate  of  Burden:  Public 
recordkeeping  burden  for  keeping  this 
information  is  estimated  to  average  0.5 
hours  per  recordkeeper  maintaining 
such  records. 

Respondents:  First  handlers  and 
importers. 

Estimated  Number  of  Respondents: 
60. 

Estimated  Total  Annual  Burden  of 
Respondents:  30  hours. 

Background 

The  Act  authorizes  the  Department, 
under  a  generic  authority,  to  establish 
agricultural  commodity  research  and 
promotion  orders.  The  Act  provides  for 
a  number  of  optional  provisions  that 
allow  the  tailoring  of  orders  for  different 
commodities.  Section  516  of  the  Act 
provides  permissive  terms  for  orders, 
and  other  sections  provide  for 
alternatives.  For  example,  section  514  of 
the  Act  provides  for  orders  applicable 
to:  (1)  Producers;  (2)  first  handlers  and 
others  in  the  marketing  chain  as 
appropriate:  and  (3)  importers  (if 
importers  are  subject  to  assessment). 
Section  516  authorizes  an  order  to 
provide  for  exemption  of  de  minimis 
quantities  of  an  agricultural  commodity; 
different  payment  and  reporting 
schedules;  coverage  of  research, 
promotion,  and  information  activities  to 
expand,  improve,  or  make  more  efficient 
the  marketing  or  use  of  an  agricultural 
commoditv  in  both  domestic  and 
foreign  markets;  provision  for  reserve 
funds;  provision  for  credits  for  generic 
and  branded  activities;  and  assessment 
of  imports.  In  addition,  section  518  of 
the  Act  provides  for  referenda  to 
ascertain  approval  of  an  order  to  be 
conducted  either  prior  to  its  going  into 
effect  or  within  3  years  after 
assessments  first  begin  under  an  order. 
An  order  also  may  provide  for  its 
approval  in  a  referendum  based  upon 
different  voting  patterns.  Section  515 
provides  for  establishment  of  a  board 
from  among  producers,  first  handlers 
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and  others  in  the  marketing  chain  as 
appropriate,  and  importers,  if  imports 
are  subject  to  assessment. 

This  proposed  Order  includes 
provisions  for  domestic  market 
expansion  and  improvement,  reserve 
funds,  and  an  initial  referendum  to  be 
conducted  prior  to  the  program  going 
into  effect.  Approval  would  be  based 
upon  a  majority  of  the> first  handlers  and 
importers  voting  in  the  referendum. 
The  Association  has  requested  the 
establishment  of  a  Mango  Promotion, 
Research,  and  Information  Order  (Order) 
pursuant  to  the  Act  The  Act  authorizes 
the  establishment  and  operation  of 
generic  promotion  programs  which  may 
include  a  combination  of  promotion, 
research,  industry  information,  and 
consumer  information  activities  funded 
bv  mandator\'  assessments.  These 
programs  are  designed  to  maintain  and 
expand  markets  and  uses  for 
agricultural  commodities.  This  proposal 
would  provide  for  the  development  and 
financing  of  an  effective  and 
coordinated  program  of  research, 
promotion,  and  information  for  mangos. 
The  pui'pose  of  the  program  is  to 
maintain,  expand,  and  develop 
domestic  markets  for  fresh  mangos. 
The  program  would  not  become 
effective  until  approved  in  a  referendum 
conducted  by  USDA.  Section  518  of  the 
Act  provides  for  USDA  to:  (1)  Conduct 
an  initial  referendum,  preceding  a 
proposed  Order's  effective  date,  among 
persons  who  would  pay  assessments 
under  the  program;  or  (2)  implement  a 
proposed  Order,  pending  the  conduct  of 
a  referendum,  among  persons  subject  to 
assessments,  within  three  vears  after 
assessments  first  begin. 

In  accordance  witn  section  518(e)  of 
the  Act,  the  results  of  the  referendum 
must  be  determined  one  of  three  ways: 
(1)  By  a  majority  of  those  persons 
voting;  (2)  by  persons  voting  for 
approval  who  represent  a  majority  of  the 
volume  of  the  agricultural  commoditv; 
or  (3)  by  a  majority  of  those  persons 
voting  for  approval  who  also  represent 
a  majority  of  the  volume  of  the 
agricultural  commodity. 

The  Association  has  recommended 
that  the  Department  conduct  a 
referendum  in  which  approval  of  the 
proposed  Order  would  be  based  on  a 
majority  of  the  eligible  first  handlers 
and  importers  voting  in  the  referendum 
The  Association  has  also  recommended 
that  a  referendum  be  conducted  prior  to 
the  proposed  Order  going  into  effect. 
In  accordance  with  the  Act,  USDA 
would  oversee  the  program's  operations. 
In  addition,  the  Act  requires  the 
Department  to  conduct  subsequent 
referenda:  (1)  Not  later  than  7  years  after 
assessments  first  begin  under  the 


proposed  Order;  or  (2)  at  the  request  of 
the  Board  established  under  the 
proposed  Order;  or  (3)  at  the  request  of 
10  percent  or  more  of  the  number  of 
persons  eligible  to  vote.  The  Association 
has  requested  that  a  referendum  be 
conducted  every  five  years  to  determine 
if  first  handlers  and  importers  want  the 
program  to  continue. 

In  addition  to  these  criteria,  the  Act 
provides  that  the  Department  may 
conduct  a  referendum  at  any  time  to 
determine  whether  the  continuation, 
suspension,  or  termination  of  the 
proposed  Order  or  a  provision  of  the 
proposed  Order  is  favored  bv  persons 
eligible  to  vote. 

A  national  research  and  promotion 
program  for  mangos  would  help  the 
industry'  to  increase  consumption  of 
mangos  in  the  United  States. 

Worldwide,  mangos  rank  first  in 
terms  of  overall  fruit  consumption  per 
capita.  In  the  United  States,  mango 
consumption  currently  ranked  sixteenth 
at  1.8  pounds  per  capita  in  2000. 
according  to  ERS.  In  contrast,  bananas 
ranked  number  one  in  the  United  States 
with  a  per  capita  consumption  of  29.2 
pounds.  According  to  the  Association, 
the  low  level  of  mango  consumption  is 
due.  in  part,  to  lack  of  product 
awareness.  U.S.  consumers  are  largely 
unfamiliar  with  the  varieties  of  mangos, 
their  nutritional  benefits,  and  how  to 
handle  them. 

Except  for  a  pilot  project  conducted 
by  the  Association  with  voluntary 
contributions  in  1999.  mango  promotion 
has  been  virtually  nonexistent  in  the 
United  States.  There  are  no  large 
industry'  members  capable  of  promoting 
the  commodity  independently.  The 
mango  industry'  is  fragmented. 
Distribution  is  conducted  bv  a  large 
number  of  small  importers  receiving 
product  from  multiple  countries  of 
origin.  This  makes  coordinated  research 
and  promotion  efforts  extremely 
difficult  in  the  absence  of  a  national 
program. 

Average  annual  U.S.  mango  prices 
have  been  declining  since  1990. 
Increased  supply  accompanied  bv 
currHnt  demand  levels  will  most  likelv 
yield  lower  wholesale  prices  in  the 
future. 

A  national  program  would  generate 
funds  through  mandatory  assessments 
on  domestic  and  imj)orted  mangos  to  be 
used  to  conduct  research  and  market 
development  strategies  such  as  sales 
promotion,  publicity,  public  relations, 
and  advertising.  Such  a  program  would 
also  provide  centralized 
communications  and  facilitate  better 
distribution  management  for  industry 
members  Section  516(f)  of  the  Act 
allows  an  order  to  authorize  the  levying 


of  assessments  on  imports  of  the 
commodity  covered  by  the  program  or 
on  products  containing  that  commodity, 
at  a  rate  comparable  to  the  rate 
determined  for  the  domestic  agricultural 
commodity  covered  by  the  proposed 
Order.  The  Association  has  proposed  to 
assess  imports. 

The  assessment  levied  on 
domestically-produced  and  imported 
mangos  would  be  used  to  pay  for 
promotion,  research,  and  consumer  and 
industry  information  as  well  as 
administration,  maintenance,  and 
functioning  of  the  Board.  Expenses 
incurred  by  the  Department  in 
implementing  and  administering  the 
proposed  Order,  including  referenda 
costs,  also  would  be  paid  from 
assessments.  Sections  516(e)(1)  and  (2) 
of  the  Act  state  that  an  order  may 
provide  for  credits  of  assessments  for 
generic  and  branded  activities.  The 
Association  has  elected  not  to  propose 
credits  for  generic  or  branded  activities. 
Therefore,  the  terms  "generic  activities" 
and  "branded  activities  '  are  not  defined 
in  the  proposed  Order,  and  credits  for 
assessments  would  not  be  allowed. 

The  Association's  initial  proposal, 
dated  June  29.  2001,  provided  for  the 
assessments  to  be  paid  by  producers  and 
included  no  exemptions.  Subsequently, 
the  Association  sent  a  letter  to  the 
Department  to  revise  its  proposal  by 
changing  the  U.S.  producer  assessment 
to  a  U.S.  first  handler  assessment  and  to 
exempt  handlers  and  importers  of  less 
than  500,000  pounds  of  mangos  per 
calendar  year  and  exports  of  U.S. 
mangos.  These  modifications  reflected  a 
change  in  industry  preferences  for 
program  coverage. 

First  handlers  would  be  required  to 
pay  assessments  to  the  Board  and 
maintain  records  on  all  mangos 
handled,  including  mangos  produced  by 
a  first  handler. 

Assessments  on  imported  mangos 
would  be  collected  by  Customs  at  the 
time  of  entry  into  the  United  States  and 
remitted  to  the  Board. 

All  information  obtained  from 
persons  subject  to  this  proposed  Order 
as  a  result  of  recordkeeping  and 
reporting  requirements  would  be  kept 
confidential  by  all  officers,  employees, 
and  agents  of  USDA  and  of  the  Board. 
However,  this  information  may  be 
disclosed  only  if  the  Department 
considers  the  information  relevant,  and 
the  information  is  revealed  in  a  judicial 
proceeding  or  administrative  hearing 
brought  at  the  direction  or  on  the 
request  of  the  Department  or  to  which 
the  Department  or  any  officer  of  USDA 
is  a  party.  Other  exceptions  for 
disclosure  of  confidential  information 
would  include  the  issuance  of  general 


58562 


Federal  Register/ Vol.  68.  No.   196/Thursdav.  October  9,  2003  / Prooosed  Rules 


Federal  Register /Vol.  68,  No.  196 /Thursday.  October  9,  2003 /Proposed  Rules 


58561 


statements  based  on  reports  or  on 
information  relating  to  a  number  of 
persons  subject  to  an  order  if  the 
statements  do  not  identify  the 
information  furnished  by  any  person  or 
the  pubhcation,  by  direction  of  the 
Department  of  the  name  of  any  person 
violating  an  order  and  a  statement  of  the 
particular  provisions  of  an  order 
violated  by  the  person. 

Tht  proposed  Order  provides  for 
USDA  to  conduct  an  initial  referendum 
preceding  the  proposed  Order's  effective 
date.  Therefore,  approval  of  the 
proposed  Order  will  be  determined  by 
a  majority  of  the  eligible  first  handlers 
and  importers  voting  in  the  referendum. 
The  proposed  Order  also  provides  for 
subsequent  referenda  to  be  conducted 
(1)  every  5  years  after  the  program  is  in 
effect;  (2)  at  the  request  of  the  Board 
established  under  the  proposed  Order; 
or  (3)  when  requested  by  10  percent  or 
more  of  first  handlers  and  importers  of 
mangos  covered  by  the  proposed  Order. 
In  addition,  the  Department  may 
conduct  a  referendum  at  any  time. 

The  Act  requires  that  an  order  provide 
for  the  establishment  of  a  board  to 
administer  the  program  under  USDA 
supervision.  The  Department  modified 
the  Association's  proposal  by  adding 
two  domestic  producers  and  eliminating 
the  public  member  position  to  help 
ensure  that  the  program  will  benefit  the 
domestic  mango  industry.  Therefore,  the 
proposed  Order  provides  for  a  20- 
member  Board  consisting  of  eight  U.S. 
importers,  one  U.S.  first  handler,  two 
U.S.  producers,  seven  foreign  producers, 
and  two  non-voting  wholesalers  and/or 
retailers.  In  addition,  the  Department 
included  a  separate  definition  for 
foreign  producers. 

To  ensure  fair  and  equitable 
representation  of  the  mango  industry  on 
the  Board,  the  Act  requires  membership 
on  the  Board  to  reflect  the  geographical 
distribution  of  the  production  of  mangos 
and  the  quantity  or  value  of  imports.  We 
anticipate  that  this  program  will  assist 
domestic  producers  by  increasing  the 
demand  for  mangos.  It  is  possible  that 
domestic  production  will  expand 
accordingly,  in  which  case 
reapportioning  of  the  Board  would  be 
required  under  the  Order. 

Upon  implementation  of  the  proposed 
Order  and  pursuant  to  the  Act,  at  least 
once  every  five  years,  the  Board  will 
review  the  geographical  distribution  of 
production  of  mangos  in  the  United 
States,  the  geographical  distribution  of 
the  importation  of  mangos  into  the 
United  States,  the  quantity  of  mangos 
produced  in  the  United  States,  and  the 
quantity  of  mangos  imported  into  the 
United  States.  The  review  will  be  based 
on  Board  assessment  records  and 


statistics  from  the  Department.  If 
warranted,  the  Board  will  recommend  to 
the  Department  that  membership  on  the 
Board  be  altered  to  reflect  any  changes 
in  geographical  distribution  of  domestic 
mango  production  and  importation  and 
the  quantity  of  domestic  production  and 
imports.  To  help  ensure  equitable 
representation  of  importers  and  first 
handlers  on  the  Board,  additional  first 
handlers  may  be  added  to  the  Board  if 
the  quantity  of  domestic  production 
increases  to  a  level  where  first  handlers 
would  be  entitled  to  an  additional 
member  on  the  Board.  Currently,  each 
importer  member  represents  about  42.6 
million  pounds  of  imported  mangos, 
and  the  first  handler  member  represents 
about  6.2  million  pounds  of  domestic 
mango  production. 

Board  members  will  ser\'e  terms  of 
three  years  and  be  able  to  serve  a 
maximum  of  two  consecutive  terms, 
except  that  the  wholesaler/retailer 
positions  shall  carry  a  term  of  one  year. 
Wholesaler  and  retailer  members  may 
serve  three  consecutive  one-year  terms. 
When  the  Board  is  first  established,  the 
U.S.  first  handler,  two  U.S.  importers, 
one  U.S.  producer,  and  two  foreign 
producers  will  be  assigned  initial  terms 
of  four  years;  three  U.S.  importers,  one 
U.S.  producer,  and  two  foreign 
producers  will  be  assigned  initial  terms 
of  three  years;  and  three  U.S.  importers, 
and  three  foreign  producers  will  be 
assigned  initial  terms  of  two  years. 
Thereafter,  these  positions  will  carry  a 
three-year  term.  Members  serving  initial 
terms  of  two  or  four  years  will  be 
eligible  to  serve  a  second  term  of  three 
years.  Each  term  of  office  will  end  on 
December  31,  with  new  terms  of  office 
beginning  on  January  1. 

Comments 

The  proposal  was  published  in  the 
Federal  Register  on  August  26.  2002  [67 
FR  54908],  with  a  60-day  comment 
period  ending  on  October  25,  2002.  In 
addition,  the  USDA  published  a 
proposed  rule  on  the  referendum 
procedures  in  the  Federal  Register  on 
August  26,  2002  [67  FR  549201,  with  the 
same  60-day  comment  period.  Twenty- 
two  comments  from  21  persons  or 
organizations  were  received  by  the 
deadline.  Commenters  included 
domestic  packers,  private  farms,  four 
foreign  interests,  and  an  American 
produce  association.  Nineteen  of  the  22 
comments  were  in  support  of  the 
proposed  program  while  three  were 
opposed.  "Two  comments  were  received 
late,  however,  they  did  not  raise  any 
issues  different  from  those  timely 
received.  Some  of  the  favorable 
comments  recommended  changes  to  the 


proposal.  Recommendations  that  have 
been  adopted  are  discussed  herein. 

The  opposing  comments  also  raised 
additional  issues  and  concerns 
regarding  the  proposed  program.  These 
commenters  questioned  the 
constitutionality  of  the  program;  offered 
their  own  views  of  the  impact  of  the 
proposed  program  on  the  domestic 
mango  industry;  discussed  the  state  of 
the  domestic  mango  industry  and  the 
comparative  advantages  and 
disadvantages  for  U.S.  mango  growers  in 
terms  of  regulatory  requirements,  ability 
to  export,  costs  of  production  and  the 
like;  and  questioned  the  make-up  of  the 
proposed  board.  Questions  were  raised 
as  to  program  focus  with  regard  to 
imports.  Two  of  the  commenters 
referenced  an  agricultural  economic 
study  conducted  in  Florida,  at  the  state 
level,  to  support  their  views.  The 
commenters  believe  the  proposed 
program  would  not  benefit  U.S.  growers. 
Two  opponents  concluded  that  the 
proposed  program  should  not  be 
applied  to  domestic  production 
(producers)  and  that  domestic 
production  should  be  exempt  from 
assessments.  We  disagree.  We  are  of  the 
view  that  this  program  is  constitutional 
and  consistent  with  the  provisions  of 
the  Act  and  that  the  benefits  of  this 
program  would  outweigh  program  costs. 
In  addition,  a  favorable  comment  also 
supported  one  exemption  for  U.S. 
producers  based  upon  the  volume  of 
U.S.  production. 

The  commenters  from  Florida  and 
Puerto  Rico  also  expressed  the  belief 
that  the  proposed  mango  program 
represents,  for  domestic  producers, 
taxation  without  representation. 
However,  domestic  producers  are  not 
responsible  for  paying  assessments 
under  the  proposed  program.  Although 
it  is  possible  that  the  assessment  will  be 
passed  back  to  the  producers,  only 
importers  and  first  handlers  of  fresh 
mangos  would  be  responsible  for  paying 
assessments  into  the  program.  Handlers 
and  importers  of  less  than  500,000 
pounds  of  mangos,  per  calendar  year, 
are  exempt  from  paying  assessments. 
Further,  92  percent  of  the  assessment 
funds  would  come  from  imported 
mangos.  USDA  recognized  the  interests 
of  domestic  producers  by  adding  two 
U.S.  producers  to  the  Board.  These  two 
members  represent  two  of  the  18  voting 
positions  on  the  Board  which  represents 
1 1  percent  of  the  seats  on  the  Board. 
In  contrast,  six  other  commenters 
stated  that  they  supported  USDA  adding 
domestic  producer  seats  to  the  Board.  In 
addition,  five  of  these  commenters 
noted  that  they  were  also  satisfied  that 
the  proposal  requires  that,  at  least  once 
every  five  years,  the  Board  would 
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rtnit-w  tht>  gHographic  distribution  and 
production  of  mangos  to  ensure 
equitable  Board  composition  and  that 
additional  L'.S   first  handlers  would  be 
added  if  domestic  production  increases. 

t)ne  commenter  who  supported  the 
program  requested  that  the  definition  of 
first  handler  in  <?  120fi.H  be  revised  for 
(  larit\    The  commenter  proposed  a 
rewrite  of  the  definition,  inc  hiding  in 
the  te.xt  the  time  frame  of  a  calendar 
year  for  the  handling  of  500.000  pounds 
or  more  of  mangos.  Specifying  the  time 
frame  has  merit   However,  we  believe 
that  with  one  additional  change,  the 
definition  of  first  handler  is  clear  and 
consistent  with  the  overall  regulatory 
provisicms.  A  separate  referenc:e  to 
retailer  in  the  definition  of  first  handler 
is  not  needed.  All  persons,  including 
rt'taiU-rs  who  meet  the  terms  of  the 
tlefinition  of  first  handler  as  provided  in 
4^  1206.6  would  be  ( overed  under  the 
provisions  of  the  Mango  Order. 
Accordingly,  the  reference  is  deleted. 
Further,  as  a  result  of  the  time  frame 
change  to  ^  120b, h,  an  appropriate 
conforming  change  has  been  made  to 
thf'  definition  of  importer  in  ^  1206  9, 

.Another  commenter  expressed 
support  fr)r  the  progr.ini  nvi 
recommended  that  the  definition  of 
foreign  producer  m  «?  1206.8  mure 
closelv  reflf'ct  thf  cjefinition  of  domestic 
producers  in  «?  12(J6  16  to  ensure  that 
foreign  producer  members  on  the  Board 
are  actually  producers  of  mangos  and 
not  merely  exporters  of  mangos  to  the 
United  St.ites.  This  comment  has  merit 
and  4?  1206.8  is  revised  accordingly 

Three  commenters  in  support  of  the 
program  recdm.m.-nd  that  the  term  of 
otfice  for  the  wholesaler  retailer 
position  be  reduced  from  three  years  to 
one  year.  This  would  expose  the  Board 
to  a  wider  range  of  firms  with  marketing 
and  consumer  sales  experience  and 
allow  a  broader  base  of  wholesalers  and 
retailers  This  comment  has  merit. 
Accordingly.  I'.SD.A  has  added  a  term 
limitation  for  these  positions  of  three, 
one-year  terms  in  '5  1206.32. 

The  same  three  commenters  also 
rec:ommended  a  three-week  voting 
period  for  the  referendum  instead  of 
four  Due  to  the  relativejv  small  number 
of  eligible  voters  in  a  referendum,  this 
comment  has  been  adopted  and  rpiiuires 
no  f:hange  in  the  text  of  the  (Irder 
Regarding  the  foreign  producer 
positions  on  the  Board,  one  commenter 
stated  support  for  the  definition  of 
foreign  producer  in  the  Order  because 
the  definition  e.xcludes  persons  who  are 
solely  exporters  or  brokers.  The 
f:ommenter  also  stated  that  thert-  is  no 
well  recognized  organizatum  that 
represents  the  interests  of  producers  in 
exporting  countries  This  commenter 


also  expressed  the  view  that  a  single 
organization  representing  each 
exporting  country  would  be  more 
teasible  and  practical  than  one 
urganization  representing  the  interests 
c^it  the  producers  of  all  exporting 
countries.  This  comment  has  merit  and 
we  have  eliminated  the  requirement  that 
there  be  one  foreign  producer 
organization  from  t?  1206, 31  (gj  of  the 
Order  This  would  provide  flexibility  in 
the  Order  concerning  foreign  producer 
organizations 

This  (  ommenter  also  recommended 
that  the  Order  be  changed  to  allow  the 
government  of  an  ex[)orting  c(mntry  to 
nomuiiite  fortugn  producer  members  if 
there  is  no  national  producer 
orgrinizatu)n  in  th<it  country.  We 
disagree  with  this  t  oiiiment.  As  stated 
above,  we  have  removed  the  limitation 
on  the  number  nf  foreign  jiroducor 
organizations   lii  countries  where  there 
is  currently  no  sue  h  organization, 
producers  ma\'  cre.ite  one  in  order  to 
submit  nomine"s  for  the  foreign 
[iroducer  positions  on  the  Hoard.  This 
would  be  consistent  with  other  national 
resean  b  and  promotion  progrtims 
supervised  h\  r,Sl).\   .\nother 
commenter  recommended  that  imi  b  cjf 
the  seven  major  i-xportiiig  1  oiintries  be 
i''[i|fsi'iitiMl  uii  the  Board   .Sec  tion 
12i)t)   U(g)alreadv  provides  that  foreign 
prodiK  er  member  nominees  be 
O'pifM'iii.itiv  I'  I  if  the  majcjr  c:(  hi  n  tries 
expMrtiiii;  inaii'^iis  tn  the  rnited  States. 

1  U'  I  I  if  ttu'  c  iimm enters  who 
supported  the  Order  stated  that  they 
would  like  a  means  of  exfiressing  their 
views  to  the  Board  if  they  do  not  have 
a  member  on  the  Board  .Ml  Board 
meetings  will  be  open  to  the  public;,  and 
any  person  will  have  the  opportunity  to 
contact  the  Boards  st.iff  or  members  at 
any  time  without  making  am  c  hanges  to 
the  (Jrder,  Accordingly,  no  change  to 
the  Order  is  made  as  a  result  of  this 
c:onmient, 

( )ne  commenter  who  supported  the 
Order  requested  that  I. 'SUA  develop 
grade  standards  for  mangos.  The  Board 
will  not  have  the  authority  to  develop 
grade  standards,  and  this  issue  is  best 
addressed  to  the  LISDA's  fruit  and 
vegetable  grading  service  Therefore, 
this  i:omment  is  denied. 

Another  (  ommenter  who  favored  the 
program  recpiested  that  the  Boards 
proiiuitinn,!]  c  ampaigns  disseminate 
v.in-'tv -spe(  iti(,  information  on  mangos. 
['h»'  Board,  once  it  is  appointed  and  has 
a  staff,  will  make  decisions  regarding 
the  types  of  promotional  campaigns  it 
will  conduct.  This  mav  incdude 
dissemination  of  informaticju  on  all 
different  varieties  of  mangos.  The  Act 
requires  mangos  of  all  origins  be 
promoted  generically  and  §  1206. .SOfd) 


of  the  Order  requires  that  all  vari«ies  of 
mangos  be  treated  equally. 

Two  of  the  commenters  who  are 
opposed  to  the  program  expressed  the 
belief  that  USDA  should  have  notified 
them  when  USDA  received  the  proposal 
from  the  Association,  USDA  does  not 
announce  to  the  public  when  a  proposal 
is  received  because,  at  that  point,  it  is 
not  known  whether  the  proposal  will  be 
accepted  by  USDA.  Notice  to  all 
potentially  affected  parties  is  made  by 
publishing  in  the  Federal  Register  the 
initial  proposed  rule  requesting 
comments.  In  addition  to  that  proposed 
rule.  USDA  issued  a  news  release. 
Further,  fruit  and  vegetable  industry 
trade  paper  and  magazine  coverage  of 
the  proposal  from  the  development 
stages,  prior  to  the  submission  to  USDA. 
and  to  date  has  becni  extensive. 
Therefore',  the  industry  receivcnl 
substantial  advance  notice. 

Finally,  miscellaneous  non- 
substantive c:hanges  are  made  by  the 
Department  for  clarity  in  the  definition 
of  Market  and  Marketing  in  4^  1206,12 
and  t?  1206,78  to  update  the  0MB 
control  luimber. 

The  proposed  Order  is  sunnnarized  as 
follows: 

Scn:ticms  1206.1  through  1206.24  of 
the  proposed  Order  define  c;ertain  terms, 
such  as  mango,  first  handler  and 
importer,  which  are  used  in  the 
proposed  Order.  The  definitions  of 
eligible  first  handler  and  eligible 
importer  were  modified  to  improve 
clarity  and  be  consistent  with  current 
Agency  rules. 

Sections  1206.10  through  1206,37 
inc  lude  provisions  relating  to  the  Board, 
These  provisions  cover  establishment 
and  membership,  nominations  and 
appointments,  term  of  office,  vacancies, 
proc:edun>s.  compensation  and 
reimbursement,  powers,  duties  and 
[)rohibited  activities  of  the  Board.  whic:h 
is  the  governing  body  authorized  to 
administer  the  proposed  Order  thnmgh 
the  implementation  of  programs,  plans, 
projects,  budgets,  and  contracts  to 
promote  and  disseminate  information 
about  mangos,  subject  to  oversight  of  the 
Department, 

Sections  1206.40  through  1206.43 
cover  budg(>t  review  and  approval; 
financial  statements;  authorize  the 
collection  of  assessments;  specify  how 
assessments  would  be  used;  specify  who 
|)ays  the  assessment  and  how; 
exemptions;  and  authorize  the 
imposition  of  a  late-payment  charge  on 
past-due  assessments. 

The  Association  recommends  a 
proposed  assessment  rate  of  '/^  cent  per 
pound  for  domestic  mangos  and 
imported  mangos.  The  assessment  rate 
will  be  reviewed  and  may  be  modified 
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with  the  approval  of  the  Department, 
after  the  first  referendum  is  conducted 
as  stated  in  §  1206.71(b).  Persons  failing 
to  remit  total  assessments  due  in  a 
timely  manner  may  also  be  subject  to 
actions  under  federal  debt  collection 
procedures  as  set  forth  in  7  CFR  3.1 
through  3.36  for  all  research  and 
promotion  programs  administered  by 
USDA  [60  FR  12533,  March  7,  1995]. 

Sections  1206.50  through  1206.52 
address  programs,  plans,  and  projects; 
require  the  Board  to  periodically 
conduct  an  independent  review  of  its 
overall  program;  and  address  patents, 
copyrights,  trademarks,  information, 
publications,  and  product  formulations 
developed  through  the  use  of 
assessment  funds. 

Sections  1206.60  through  1206.62 
concern  reporting  and  recordkeeping 
requirements  for  persons  subject  to  the 
Order  and  protect  the  confidentiality  of 
information  from  such  books,  records, 
or  reports. 

Sections  1206.70  through  1206.78 
describe  the  rights  of  the  Secretary  of 
Agriculture  (Secretary);  address 
referenda;  authorize  the  Secretary  to 
suspend  or  terminate  the  Order  when 
deemed  appropriate;  prescribe 
proceedings  after  suspension  or 
termination;  and  address  personal 
liability,  separability,  amendments,  and 
the  OMB  control  number. 

In  addition  to  adding  a  definition  of 
foreign  producer  and  changing  the 
composition  of  the  Board,  the 
Department  made  minor  changes  to  the 
Association's  proposal  which  do  not 
materially  affect  the  program. 

The  Department  has  determined  that 
this  proposed  Order  is  consistent  with 
and  will  effectuate  the  purposes  of  the 
Act. 

For  the  proposed  Order  to  become 
effective,  it  must  be  approved  by  a 
majority  of  the  eligible  importers  and 
first  handlers  voting  in  the  referendum. 

Referendum  Order 

It  is  hereby  directed  that  a  referendum 
be  conducted  among  eligible  mango 
importers  and  first  handlers  to 
determine  whether  they  favor 
implementation  of  the  Mango 
Promotion.  Research,  and  Information 
Order. 

The  referendum  shall  be  conducted 
from  November  10,  2003  through 
November  28,  2003.  Ballots  will  be 
mailed  to  all  known  mango  importers 
and  first  handlers  on  or  before  October 
27,  2003.  First  handlers  and  importers 
who  handled  or  imported  500,000 
pounds  or  more  of  fresh  mangos, 
respectively,  from  January  1  through 
December  31.  2002,  are  eligible  to  vote. 
Eligible  voters  who  do  not  receive  a 


ballot  by  mail  should  call  the  following 
toll-free  telephone  number  to  receive  a 
ballot:  1  (888)  720-9917.  All  ballots  will 
be  subject  to  verification.  Ballots  must 
be  received  by  the  referendum  agents  no 
later  than  the  close  of  business,  Eastern 
daylight-standard  time,  November  28, 
2003,  to  be  counted. 

Kathie  M.  Birdsell  and  Margaret  B. 
Irby,  Research  and  Promotion  Branch, 
Fruit  and  Vegetable  Programs, 
Agricultural  Marketing  Service.  U.S. 
Department  of  Agriculture.  Room  2535- 
S,  Stop  0244,  Washington,  DC  20250- 
0244,  are  designated  as  the  referendum 
agents  of  the  Department  to  conduct  the 
referendum.  The  Procedure  for  the 
Conduct  of  Referenda  in  connection 
with  the  Mango  Promotion.  Research, 
and  Information  Order,  7  CFR 
1206.100-1206.108,  which  is  being 
published  separately  in  this  issue  of  the 
Federal  Register,  shall  be  used  to 
conduct  the  referendum. 

Ust  of  Subjects  in  7  CFR  Part  1206 

Administrative  practice  and 
procedure,  Advertising,  Consumer 
information,  Mangos,  Marketing 
agreements,  Promotion.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  Title  7, 
Chapter  XI  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

1.  The  authority  citation  for  part  1206 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7411-7425. 

2.  Subpart  A  is  added  Part  1206  to 
read  as  follows: 

PART  1206— MANGO  PROMOTION, 
RESEARCH,  AND  INFORMATION 

Subpart  A — Mango  Promotion,  Research, 
and  Information  Order  Definitions 


Sec. 

1206.1 

Act. 

1206.2 

Board. 

1206.3 

Conflict  of  interest. 

1206.4 

Customs. 

1206.5 

Department. 

1206.6 

First  handler. 

1206.7 

Fiscal  period. 

1206.8 

Foreign  producer. 

1206.9 

Importer. 

1206.10 

Information. 

1206.11 

Mangos. 

1206.12 

Market  or  marketing 

1206.13 

Order. 

1206.14 

Part  and  subpart. 

1206.15 

Person. 

1206.16 

Producer. 

1206.17 

Promotion. 

1206.18 

Research. 

1206.19 

Retailer. 

1206.20 

Secretary. 

1206,21 

Suspend. 

1206.22 

Terminate. 

1206.23 

United  States. 

1206.24 

Wholesaler. 

National  Mango  Promotion  Board 

1206.30  Establishment  and  membership. 

1206.31  Nominations  and  appointments. 

1206.32  Term  of  office. 

1206.33  Vacancies. 

1206.34  Procedure. 

1206.35  Compensation  and  reimbursement. 

1206.36  Powers  and  duties. 

1206.37  Prohibited  activities. 

Expenses  and  Assessments 

1206.40  Budget  and  expenses. 

1206.41  Financial  statements. 

1206.42  Assessments. 

1206.43  Exemptions. 

Promotion.  Research,  and  Information 

1206.50  Programs,  plans,  and  projects. 

1206.51  Independent  evaluation. 

1206.52  Patents,  copyrights,  trademarks, 
information,  publications,  and  product 
formulations. 

Reports.  Books,  and  Records 

1206.60  Reports. 

1206.61  Books  and  records. 

1206.62  Confidential  treatment. 


Miscellaneous 

1206.70 

Right  of  the  Secretary. 

1206.71 

Referenda. 

1206.72 

Suspension  and  termination. 

1206.73 

Proceedings  after  termination 

1206.74 

Effect  of  termination  or 

amendment. 

1206.75 

Personal  liability. 

1206.76 

Separability. 

1206.77 

Amendments. 

1206.78 

OMB  control  number. 

Authority:  7  U.S.C.  7411-7425. 

Subpart  A — Mango  Promotion, 
Research,  and  Information  Order 
Definitions 

§1206.1     Act. 

Act  means  the  Commodity  Promotion. 
Research,  and  Information  Act  of  1996 
(7  U.S.C.  7411-7425:  Public  Law  104- 
127;  110  Stat.  1029).  or  any  amendments 
thereto. 

§1206.2    Board. 

Board  or  National  Mango  Promotion 
Board  means  the  administrative  body 
established  pursuant  to  §  1206.30,  or 
such  other  name  as  recommended  by 
the  Board  and  approved  by  the 
Department. 

§  1 206.3    Conflict  of  Interest. 

Conflict  of  interest  means  a  situation 
in  which  a  member  or  employee  of  the 
Board  has  a  direct  or  indirect  financial 
interest  in  a  person  who  performs  a 
service  for,  or  enters  into  a  contract 
with,  the  Board  for  anvlhing  of 
economic  value. 

§1206.4    Customs. 

Customs  means  the  Customs  and 
Border  Protection  of  the  U.S. 
Department  of  Homeland  Seciuity. 
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§1206.5     Department. 

Dt'P'iriiufnt  nuMii>  the  U.S. 
Dt'pdrtiiit'iit  nf  .-\i;ru  ulture  or  an\'  officor 
or  Hmpli)\«H'  iif  the  Dcp.irtnu'nt  to  whnni 
.iiitiiMritN  \\.\>  l^'^^'tl)f^r^>  bt't'ii  (it'lf'^.itivi, 
-ir  ti)  whnin  ,iiith(irit\-  may  hereatter  b« 
lit'lf'iiatt'd.  t,i  .11  t  111  the  Secretary's  stead. 

§1206.6     First  handler. 

First  hiindh'r  m*',u\^  iin  fifr-Min. 
le.xcluding  a  (  (iiiimnn  or  (  ontrai.t 
carrier),  receiving  500. 000  ur  more 
pounds  'it  riMiii^'is  triirii  producers  in  a 
talendar  \t_'dr  and  uho  a.s  own^r.  agent. 
or  otherwise  ships  or  cau.ses  laangi  is  ti  i 
be  shipped  as  specified  in  this  Order 
This  definition  in(  ludes  thosf  t'^t;a^ed 
III  the  business  of  bin  iiig.  selling  nui 
or  ntft-ring  for  sale.  rtH.eiving:  [lai  king, 
gr  KJing.  marketing;  or  distributing 
nian'4ns  111  ,  omniercial  quantities  The 
ttTin  tirst  handler  includes  a  producer 
whn  handles  or  markets  mangos  of  the 
pn 'liiii  "f's  n\\ II  production. 

§1206.7     Fiscal  period. 

f  ;s(  ill  pt-n.'i:  means  a  calendar  year 
fri>m  January  1  through  December  31,  or 
sill  h  nther  period  as  recommended  bv 
the  Biiard  .ind  approved  by  the 

I")''Partint'nt 

§1206.8     Foreign  producer. 

F  ir^  ;i;;i  /in ir/urer  means  any  person 
u  ho  is  engaged  in  the  production  and 
sale  of  mangos  outside  of  the  United 
States  ,ini]  who  owns,  or  shares  the 
'i\s  nepstup  an!  risk  of  loss  of  the  crop 
tor  -,iU'  in  the  L'.S.  market  or  who  is 
•  •iigaged.  outside  of  the  United  States,  in 
the  business  of  producing,  or  causiiig  to 
he  priuiiu  e(i,  mangos  beyond  the 
p(!rsun  s  uun  tamily  use  and  having 
\alue  at  first  point  of  sale. 

§1206.9     Importer. 

//;!/)■  irf'f  III-' ills  any  person  importing 
"lOO. ()()()  nr  iipir-'  pounds  of  mangos  into 
the  I  niteil  staffs  in  a  calendar  year  as 
a  [iriiK  ipai  or  as  an  agent,  broker,  or 
1  iiiisignee  of  ,in\'  person  who  produces 
'  r  haniiles  mangos  outside  of  the  United 
State-,  tor  sale  in  the  United  States,  and 
uhn  Is  hsteil  as  the  importer  of  record 
ti  ir  sui  h  mangos. 

§1206.10     Information. 

Inform, iti-'H  nifaris  information  and 
programs  th.it  ar"  iiesigncd  to  develop 
new  m.irkf'ts   marketing  strategies. 
iiu  reasf  markt't  effir  iencv.  and 
ai  tiv  iti>'s  that  are  il''signed  to  enhance 
the  image  of  mangos  m  the  L'nited 
States,  Tht'se  inc:iuiie 

(a)  ( ionsumer  inforniitv  ii   which 
means  aiiv  <i(  tion  t,ik''n  to  provide 
intorniation  to,  .tmi  liroaden  the 
understanding  of.  the  general  public 
regardin'4  the  ronsumption.  use. 


nutritional  attributes,  dnd  <  are  of 
in.ingos.  and 

(b)  industrv  information,  which 
iiieans  information  and  programs  that 
will  h'ad  to  the  de\fiopriient  of  new 
niarki't.s,  new  marketing  strategies,  or 
increased  efficieiu  v  for  the  mango 
industrv.  and  acti\  ities  to  enhance  the 
image  ot  the  niaiii;o  industr\'. 

§1206.11     Mangos. 

Mangos  means  all  tiesh  truit  ot 
Mangifera  mdu  .;  /.  of  the  tanuK 
Anncardiaceaf 

§120612     Market  or  marketing. 

A/ar/cpf/ng  means  tlie  s.ijf  or  otiier 
dispositiiui  of  mangos  m  the  I    .S 
domestii   market    To  m.irket  me.ms  to 
sell  or  otherwise  dispose  ot  iiunigos  m 
interstate  or  intrast.ite  (  haiiiiejs  ot 
commerce 

§1206.13     Order. 

Order  means  an  order  issued  h\  the 
Department  under  section  .514  ot  the  .Act 
that  ()rovides  toi    i  program  of  generic 
promotion,  rtsi.ui  ti.  and  inform.ition 
regarding  agrn  ultural  i  omniodities 
authorized  under  the  .\(  i 

§120614     Part  and  subpart. 

ft;rt  means  th-'  Maimo  I'romotioii. 
Research,  and  liitnnii.itioii  ( )rdei  .ind  all 
rules.  regulatiMi].,,  .mil  suppleiiifiital 
orders  issued  pursuant  to  the  Act  and 
the  Order.  The  Order  shall  be  a  subpart 
of  such  part. 

§1206.15     Person 

Person  iikmus  am  individual,  grnuii 
of  individuals,  partnership.  <  orporation. 
association,  cooperate e  oi  ,m\  other 
legal  iMitii\, 

§1206.16     Producer. 

/'roducf'/' me.iiis  am  persnii  who  is 
engaged  in  tii'^  pnidm  tinii  and  sale  ot 
mangos  in  the  I  niied  St.ites  and  who 
owns,  or  shares  the  ow  nersjup  and  risk 
of  loss  of,  the  crop  or  a  (leison  who  is 
engaged  in  the  business  ot  produc  ing.  or 
causing  to  be  produced.  maiiLios  bevond 
the  person's  own  l.uiiih  use  and  h.n  ing 
\-aine  at  first  point  n|  sale. 

§1206.17     Promotion. 

Promotion  me.uis  am  ai  tmii  laki'ii  to 
present  a  favorable  iiiiai;e  ot  mangos  to 
the  general  publn    iiid  the  tnod  industr\ 
for  the  pnrpost!  ot  imjirov  ing  the 
competitive  position  of  mangos  <md 
stimulating  the  sale  of  mangos  in  the 
United  States.  This  im  hides  p.ud 
d(\\  ertisiii.^  .ind  piihlii    lel.itions, 

§1206.18     Research 

HfSfurLh  iiHMiis  am  type  o)  tcvst. 
study,  or  analysis  designed  to  advance 

the  iina>4e,  desirat)ilit\    use, 


marketability,  production,  product 
development,  or  quality  of  mangos, 
including  research  relating  to 
nutritional  value,  cost  of  production, 
new  product  development,  varietal 
development,  nutritional  value  and 
benefits,  and  marketing  of  mangos. 

§1206.19     Retailer. 

/fef(3;/er  means  a  person  engaged  in 
the  business  of  selling  mangos  onlv  to 
consumers. 

§1206.20    Secretary. 

Secretary-  means  the  Secretary  of 
Agriculture  of  the  United  States. 

§1206.21     Suspend. 

Suspt'iirt  means  to  issue  a  rule  under 
section  553  of  title  5.  IJ.S.C.  to 
temporarilv  prevent  the  operation  of  an 
order  or  part  thereof  during  a  particular 
period  of  time  specified  in  the  rule. 

§1206.22     Terminate. 

Termindtc  means  to  issue  a  rule  under 
section  55.i  of  title  5.  U.S.C..  to  cancel 
permanently  the  operation  of  an  order 
or  part  thereof  beginning  on  a  certain 
date  specified  in  the  rule. 

§1206.23     United  States. 

I  'nited  StatP!,  or  I  '.S.  means 
( ollectively  the  50  states,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Ri(  o.  and  the  territories  and  possessiims 
of  the  United  States. 

§1206.24    Wholesaler. 

U'.'ioyp.sa/er  means  any  person  cmgaged 
m  the  purchase,  assembly, 
transportation,  storage,  and  distribution 
oi  mangos  for  sale  to  other  wholesalers, 
retailers,  and  foodservice  firms. 

National  Mango  Promotion  Board 

§  1 206.30     Establishment  and  memliership. 

(a)  EstdhlishmeiU  of  the  Xatinnal 
Mango  Promotion  Board.  There  is 
hereb\-  established  a  National  Mango 
Promotion  F3oard  cimiposed  of  eight 
importers,  ime  first  handler,  two 
domestK   producers,  seven  foreign 
producers,  ami  two  non-voting 
wholesalers  and.'or  retailers  of  mangos 
in  the  United  States.  The  chairperson 
shall  reside  in  the  United  States  and  the 
Board  office  shall  also  be  located  in  the 
Unittnl  States. 

(b)  Importer  districts.  The  importer 
seats  shall  be  allocated  based  on  the 
volume  of  mangos  imported  into  the 
(aistoms  Districts  identified  by  their 
name  and  Code  Number  as  defined  in 
the  Harmonized  Tariff  Schedule  of  the 
L'nited  States  The  initial  allocation  will 
be  twi)  seats  for  District  1,  three  seats  for 
Distric  t  II.  two  seats  for  District  III,  and 
on(!  seat  for  District  IV. 
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(1)  District  I  includes  the  Customs 
Districts  of  Portland,  ME  (01),  St. 
Albans,  VT  (02),  Boston,  MA  (04), 
Providence,  RI  (05),  Ogdensburg,  NY 
(07).  Buffalo,  NY  (09),  New  York  City, 
NY  (10).  Philadelphia,  PA  (11), 
Baltimore,  MD  (13),  Norfolk,  VA  (14), 
Charlotte,  NC  (15),  Charleston,  SC  (16), 
Savannah,  GA  (17),  Tampa,  FL  (18),  San 
Juan,  PR  (49),  Virgin  Islands  of  the 
United  States  (51),  Miami,  FL  (52)  and 
Washington,  DC  (54). 

(2)  District  II  includes  the  Customs 
Districts  of  Mobile,  AL  (19),  New 
Orleans,  LA  (20),  Port  Arthur,  TX  (21), 
Laredo.  TX  (23),  Minneapohs,  MN  (35), 
Duluth,  MN  (36),  Milwaukee,  WI  (37), 
Detroit,  MI  (38).  Chicago,  IL  (39), 
Cleveland,  OH  (41),  St.  Louis,  MO  (45), 
Houston.  TX  (53),  and  Dallas-Fort 
Worth.  TX  (55). 

(3)  District  III  includes  the  Customs 
Districts  of  El  Paso.  TX  (24),  Nogales, 
AZ  (26),  Great  Falls,  MT  (33),  and 
Pembina,  ND  (34). 

(4)  District  IV  includes  the  Customs 
Districts  of  San  Diego,  CA  (25),  Los 
Angeles,  CA  (27),  San  Francisco,  CA 
(28).  Columbia-Snake.  OR  (29),  Seattle, 
WA  (30).  Anchorage,  AK  (31),  and 
Honolulu.  HI  (32). 

(c)  Adjustment  of  membership.  At 
least  once  every  five  years,  the  Board 
will  review  the  geographical 
distribution  of  production  of  mangos  in 
the  United  States,  the  geographical 
distribution  of  the  importation  of 
mangos  into  the  United  States,  the 
quantity  of  mangos  produced  in  the 
United  States,  and  the  quantity  of 
mangos  imported  into  the  United  States. 
The  review  will  be  based  on  Board 
assessment  records  and  statistics  from 
the  Department.  If  warranted,  the  Board 
will  recommend  to  the  Department  that 
membership  on  the  Board  be  altered  to 
reflect  any  changes  in  geographical 
distribution  of  domestic  mango 
production  and  importation  and  the 
quantity  of  domestic  production  and 
imports.  To  ensure  equitable 
representation,  additional  first  handlers 
may  be  added  to  the  Board  to  reflect 
increases  in  domestic  production. 

§  1 206.31     Nominations  and  appointments. 

(a)  Voting  for  first  handler,  importer, 
and  domestic  producer  members  will  be 
made  by  mail  ballot. 

(b)  There  shall  be  two  nominees  for 
each  position  on  the  Board. 

(c)  Nominations  for  the  initial  Board 
will  be  handled  by  the  Department. 
Subsequent  nominations  will  be 
handled  by  the  Board's  staff. 

(d)  Nominees  to  fill  the  first  handler 
member  position  on  the  Board  shall  be 
solicited  from  all  known  first  handlers. 
The  nominees  shall  be  placed  on  a 


ballot  which  will  be  sent  to  all  first 
handlers  for  a  vote.  The  nominee 
receiving  the  highest  number  of  votes 
and  the  nominee  receiving  the  second 
highest  number  of  votes  shall  be 
submitted  to  the  Department  as  the  first 
handlers'  first  and  second  choice 
nominees. 

(e)  Nominees  to  fill  the  importer 
positions  on  the  Board  shall  be  solicited 
from  all  known  importers  of  mangos. 
The  members  from  each  district  shall 
select  the  nominees  for  two  positions  on 
the  Board.  Two  nominees  shall  be 
submitted  for  each  position.  The 
nominees  shall  be  placed  on  a  ballot 
which  will  be  sent  to  importers  in  the 
districts  for  a  vote.  For  each  position, 
the  nominee  receiving  the  highest 
number  of  votes  and  the  nominee 
receiving  the  second  highest  number  of 
votes  shall  be  submitted  to  the 
Department  as  the  importers'  first  and 
second  choice  nominees. 

(f)  Nominees  to  fill  the  domestic 
producer  member  positions  on  the 
Board  shall  be  solicited  from  all  known 
domestic  producers.  The  nominees  shall 
be  placed  on  a  ballot  which  will  be  sent 
to  all  domestic  producers  for  a  vote.  The 
nominee  receiving  the  highest  number 
of  votes  and  the  nominee  receiving  the 
second  highest  number  of  votes  shall  be 
submitted  to  the  Department  as  the 
producers'  first  and  second  choice 
nominees. 

(g)  Nominees  to  fill  the  foreign 
producer  member  positions  on  the 
Board  shall  be  solicited  from 
organizations  of  foreign  mango 
producers.  Each  organization  shall 
submit  two  nominees  for  each  position, 
and  the  nominees  shall  be 
representative  of  the  major  countries 
exporting  mangos  to  the  United  States. 

(h)  The  Board  will  nominate  the 
wholesaler  and/or  retailer  members. 

(i)  From  the  nominations,  the 
Department  shall  select  the  members  of 
the  Board. 

§  1 206.32    Term  of  office. 

The  term  of  office  for  first  handler, 
importer,  domestic  producer,  and 
foreign  producer  members  of  the  Board 
will  be  three  years,  and  these  members 
may  serve  a  maximum  of  two 
consecutive  three-year  terms.  The  term 
of  office  for  wholesaler/retailer  members 
shall  be  one  year,  and  these  members 
may  serve  a  maximum  of  three 
consecutive  one-year  terms.  When  the 
Board  is  first  established,  the  first 
handler,  two  importers,  one  domestic 
producer,  and  two  foreign  producers 
will  be  assigned  initial  terms  of  four 
years;  three  importers,  one  domestic 
producer,  and  two  foreign  producers 
will  be  assigned  initial  terms  of  three 


years;  and  three  importers  and  three 
foreign  producers  will  be  assigned 
initial  terms  of  two  years.  Thereafter, 
each  of  these  positions  will  earn,'  a  full 
three-year  term.  Members  ser\'ing  initial 
terms  of  two  or  four  years  will  be 
eligible  to  serve  a  second  term  of  three 
years.  Each  term  of  office  will  end  on 
December  31.  with  new  terms  of  office 
beginning  on  January'  1. 

§  1 206.33    Vacancies. 

(a)  In  the  event  that  any  member  of 
the  Board  ceases  to  be  a  member  of  the 
category  of  members  from  which  the 
member  was  appointed  to  the  Board, 
such  position  shall  automatically 
become  vacant. 

(b)  If  a  member  of  the  Board 
consistently  refuses  to  perform  the 
duties  of  a  Board  member,  or  if  a 
member  of  the  Board  engages  in  acts  of 
dishonesty  or  willful  misconduct,  the 
Board  may  recommend  to  the 
Department  that  the  member  be 
removed  from  office.  If  the  Department 
finds  the  recommendation  of  the  Board 
shows  adequate  cause,  the  Department 
shall  remove  such  member  from  office. 

(c)  Should  any  member  position 
become  vacant,  successors  for  the 
unexpired  term  of  the  member  shall  be 
appointed  in  the  manner  specified  in 

§  1206.31.  except  that  nomination  and 
replacement  shall  not  be  required  if  the 
unexpired  term  is  less  than  six  months. 

§1206.34    Procedure. 

(a)  At  a  Board  meeting,  it  will  be 
considered  a  quorum  when  at  least  ten 
voting  members  are  present. 

(b)  At  the  start  of  each  fiscal  period, 
the  Board  will  select  a  chairperson  and 
vice  chairperson  who  will  conduct 
meetings  throughout  that  period. 

(c)  All  Board  members  will  be  notified 
at  least  30  days  in  advance  of  all  Board 
and  committee  meetings  unless  an 
emergency  meeting  is  declared. 

(d)  Each  voting  member  of  the  Board 
will  be  entitled  to  one  vote  on  any 
matter  put  to  the  Board,  and  the  motion 
will  carPi'  if  supported  by  one  vote  more 
than  50  percent  of  the  total  votes 
represented  by  the  Board  members 
present. 

(e)  It  will  be  considered  a  quorum  at 
a  committee  meeting  when  at  least  one 
more  than  half  of  those  assigned  to  the 
committee  are  present.  Committees  may 
consist  of  individuals  other  than  Board 
members,  and  such  individuals  may 
vote  in  committee  meetings.  Committee 
members  shall  serve  without 
compensation  but  shall  be  reimbursed 
for  reasonable  travel  expenses,  as 
approved  by  the  Board. 

(f)  In  lieu  of  voting  at  a  properly 
convcmed  meeting  and.  when  in  the 
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opinion  of  the  chairperson  of  the  Board 
such  action  is  considered  necessarw  the 
Board  mav  take  action  if  supported  bv 
one  vote  more  than  30  percent  (jf  the 
members  by  mail,  telephone,  electronic 
mail,  facsimile,  or  any  other  means  of 
communicatu)n   In  that  event,  all 
members  must  be  notified  and  provided 
the  upportunitv  to  vote.  Any  action  sti 
taken  shall  have  the  same  force  and 
effect  as  though  such  action  had  been 
taken  at  a  properly  convened  meeting  of 
the  Board.  .-Ml  telephone  votes  shall  be 
confirmed  promptlv  in  writing  All 
votes  shall  be  recorded  in  Board 
minutes 

(g)  There  shall  be  no  voting  bv  proxy. 

(h)  The  chairperson  shall  be  a  voting 
member  and  shall  reside  in  the  US 

(i)  The  organization  of  the  Board  and 
the  procedures  for  conducting  meetings 
of  the  Board  shall  be  in  aci:ordance  with 
its  bvlaws.  which  shall  be  established 
by  the  Board  and  appmv^'d  bv  the 
Department 

§1206.35     Compensation  and 
reimbursement. 

The  members  of  the  Board  shall  serve 
without  compensation  but  shall  hf 
reimbursed  for  reasonable  travel 
expenses,  as  approved  by  the  Boartl. 
incurred  bv  them  in  the  performance  of 
their  duties  as  Board  members. 

§  1206.36    Powers  and  duties. 

The  Board  shall  have  the  following 
powers  and  duties: 

(a)  To  administer  the  Order  in 
accordance  with  its  terms  and 
conditions  and  to  collect  assessments. 

(bl  To  develop  and  recommend  to  the 
Department  for  approval  such  bylaws  as 
mav  be  necessarv  for  the  functioning  of 
the  Board,  and  such  rules  as  may  be 
necessarv  to  administer  the  Order, 
including  activities  authorized  to  be 
carried  out  under  the  Order; 

(c)  To  meet,  organize,  and  select  from 
among  the  members  of  the  Board  a 
chairperson,  other  officers.  ( ommittees. 
and  subcommittees,  as  the  Bnan! 
determines  appropriate; 

(d)  To  employ  persons,  other  than  thf 
members,  as  the  Board  considers 
necessary  to  assist  the  Board  in  carrving 
out  its  duties  and  to  determine  the 
compensation  and  spei  ifv  the  duties  of 
such  persons; 

(e)  To  develop  programs.  plan>,  dnd 
projects,  and  enter  into  contrac  ts  or 
agreements,  which  must  be  approved  hv 
the  Department  before  becoming 
effective,  for  the  development  and 
carrying  out  of  programs  or  projects  of 
research,  information,  or  promotion, 
and  the  pavment  of  costs  thereof  with 
funds  collected  pursuant  tt)  this  subpart. 
Each  contract  or  agreement  shall 


provide  that:  anv  perscm  who  enters  into 
a  contract  or  agi-eement  with  the  Board 
shall  develop  and  submit  to  the  Board 
a  proposed  activity:  keep  accurate 
records  of  all  of  its  transactions  relating 
to  the  contract  or  agreement;  account  for 
funds  received  and  expended  in 
( onnection  with  the  contract  or 
agreement;  make  periodic:  reports  to  the 
Board  of  activities  conducted  under  the 
t  ontract  or  agreement;  and,  make  such 
other  reports  available  as  the  Board  or 
the  DepartmtMit  considers  rfdevant. 
Furthermore,  anv  contract  (jr  agreement 
shall  provide  that: 

( 1 )  The  cimtrai  tor  or  agreeing  parly 
shall  develop  and  submit  to  the  Board 

ii  [irograin,  plan,  or  project  together  with 
a  luidget  or  budgets  that  shall  show  the 
estimated  i  o>t  to  be  incurred  for  such 
program,  plan,  or  project; 

(2)  The  contractor  or  agreeing  party 
shall  keep  accurate  records  of  all  its 
transac  tions  and  makf>  periodic:  reports 
to  the  Board  of  a(  tivities  c:onducted, 
submit  acc:ounling  for  funds  received 
and  expeiidfd.  ,tnd  make  such  other 
rt'ports  .IS  thf  l)f[)artiiienl  or  the  Board 
mav  refjuire; 

( t)  The  Dep.irtment  mav  audit  the 
records  ol  the  c  imtrac  ting  or  agreeing 
party  periodu  ,illv .  and 

(4)  Aii\  subcontrac:tor  who  enters  info 
a  ccjntrart  with  a  Board  contrac  tor  and 
who  receives  nr  ntherwise  uses  funds 
alloc:ated  by  the  Board  shall  be  subject 
to  the  same  provisicms  as  the  c:c)nlra(;tor. 

If)  To  prepare  and  submit  for  approval 
of  the  Department  calenciar  year  budgets 
in  accordance  with  tj  1206.40; 

(gl  To  maintain  sue  h  records  and 
books  and  prepare  and  submit  suf:h 
reports  and  records  from  time  to  time  to 
the  Department  .i.s  the  Department  may 
()rc's'  rib»'.  to  make  ajipropn.ite 
accounting  with  respect  to  the  receipt 
and  dishursinnent  of  all  funds  entrusted 
to  it;  and  to  keep  records  that  ac:curatelv 
reflect  the  ac  \\un-.  and  transacticms  of 
the  Board. 

(h)  To  cause  Its  books  to  be  audited 
hv  a  competent  auditor  at  the  end  of 
each  caltMidar  \ c.ir  and  at  siu:h  other 
times  as  the  Department  may  recjuest, 
and  to  submit  a  report  of  the  audit 
directlv  to  the  Department; 

(i)  To  give  the  Department  the  same 
notice  of  Board  and  committee  meetings 
■is  is  given  to  members  in  order  that  the 
[department's  representati^'e(s)  mav 
atttmd  such  meetings 

(j)  To  act  as  intermediary  between  the 
Department  and  .iiiv  first  handler  or 
importer; 

(k)  To  furnish  to  the  Department  any 
inforin.iticm  or  rec:ords  that  the 
Department  mav  rtMpiest; 


(1)  To  receive,  investigate,  and  report 
to  the  Department  complaints  of 
violations  of  the  Order; 

(m)  To  recommend  to  the  Department 
such  amendments  to  the  Order  as  the 
Board  considers  appropriate;  and 

(n)  To  work  to  achieve  an  effective, 
continuous,  and  coordinated  program  of 
promotion,  research,  consumer 
information,  evaluation,  and  industry 
information  designed  to  strengthen  the 
mango  industry's  position  in  the  U.S. 
domestic  market;  maintain  and  expand 
existing  markets  and  uses  for  mangos; 
and  to  carry  out  programs,  plans,  and 
projects  designed  to  provide  maximum 
benefits  to  the  mango  industry. 

§  1 206.37    Prohibited  activities. 

The  Board  may  not  engage  in,  and 
shall  prohibit  the  employees  and  agents 
of  the  Board  from  engaging  in: 

(a)  Any  action  that  would  be  a  conflict 
of  interest;  and 

(b)  Using  funds  collected  by  the  Board 
under  the  Order  to  undertake  any  action 
for  the  purpose  of  influencing 
legislation  or  governmental  action  or 
policy,  by  local,  state,  national,  and 
foreign  governments,  other  than 
recommending  to  the  Department 
amendments  to  the  Order. 

Expenses  and  Assessments 

§  1 206.40     Budget  and  expenses. 

(a)  At  least  60  days  prior  to  the 
beginning  of  each  calendar  year,  and  as 
mav  be  necessary  thereafter,  the  Board 
shall  prepare  and  submit  to  the 
Department  a  budget  for  the  calendar 
vear  covering  its  anticipated  expenses 
and  disbursements  in  administering  this 
subpart.  Each  such  budget  shall  include: 

(1)  A  statement  of  objectives  and 
strategy  for  each  program,  plan,  or 
project; 

(2)  A  summary  of  anticipated  revenue, 
with  comparative  data  or  at  least  one 
preceding  year  (except  for  the  initial 
budget]: 

(3)  A  summary  of  proposed 
expenditures  for  each  program,  plan,  or 
project;  and 

(4)  Staff  and  administrative  expense 
breakdowns,  with  comparative  data  for 
at  least  one  preceding  year  (except  for 
the  initial  budget). 

(b)  Each  budget  shall  provide 
adequate  funds  to  defray  its  proposed 
expenditures  and  to  provide  for  a 
reserve  as  set  forth  in  this  subpart. 

(c)  Subject  to  this  section,  any 
amendment  or  addition  to  an  approved 
budget  must  be  approved  by  the 
Department,  including  shifting  funds 
from  one  program,  plan,  or  project  to 
another.  Shifts  of  funds  which  do  not 
cause  an  increase  in  the  Board's 
approved  budget  and  which  are 
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consistent  with  governing  bylaws  need 
not  have  prior  approval  by  the 
Department. 

(d)  The  Board  is  authorized  to  incur 
such  expenses,  including  provision  for 
a  reserve,  as  the  Department  Hnds 
reasonable  and  likely  to  be  incurred  by 
the  Board  for  its  maintenance  and 
functioning,  and  to  enable  it  to  exercise 
its  powers  and  perform  its  duties  in 
accordance  with  the  provisions  of  this 
subpart.  Such  expenses  shall  be  paid 
from  funds  received  by  the  Board. 

(e)  With  approval  of  the  Department, 
the  Board  may  borrow  money  for  the 
payment  of  administrative  expenses, 
subject  to  the  same  fiscal,  budget,  and 
audit  controls  as  other  funds  of  the 
Board.  Any  funds  borrowed  by  the 
Board  shall  be  expended  only  for 
startup  costs  and  capital  outlays  and  are 
limited  to  the  first  year  of  operatioji  of 
the  Board. 

(f)  The  Board  may  accept  voluntary 
contributions,  but  these  shall  only  be 
used  to  pay  expenses  incurred  in  the 
conduct  of  programs,  plans,  and 
projects.  Voluntary  contributions  shall 
be  free  from  any  encumbrance  by  the 
donor,  and  the  Board  shall  retain 
complete  control  of  their  use. 

(g)  The  Board  shall  reimburse  the 
Department  for  all  expenses  incurred  by 
the  Department  in  the  implementation, 
administration,  and  supervision  of  the 
Order,  including  all  referendum  costs  in 
connection  with  the  Order. 

(h)  The  Board  may  not  expend  for 
administration,  maintenance,  and 
functioning  of  the  Board  in  any  calendar 
year  an  amount  that  exceeds  15  percent 
of  the  assessments  and  other  income 
received  by  the  Board  for  that  calendar 
year.  Reimbursements  to  the 
Department  required  under  paragraph 
(g)  of  this  section,  are  excluded  from 
this  limitation  on  spending. 

(i)  The  Board  may  establish  an 
operating  monetary  reserve  and  may 
carry  over  to  subsequent  fiscal  periods 
excess  funds  in  any  reserve  so. 
established:  Provided  that  the  funds  in 
the  reserve  do  noi  exceed  one  fiscal 
period's  budget.  Subject  to  approval  by 
the  Department,  sucb  reserve  funds  may 
be  used  to  defray  any  expenses 
authorized  under  this  psirt. 

§  1 206.41     Financial  statements. 

(a)  As  requested  by  the  Department, 
the  Board  shall  prepare  and  submit 
financial  statements  to  the  Department 
on  a  periodic  basis.  Each  such  financial 
statement  shall  include,  but  not  be 
limited  to,  a  balance  sheet,  income 
statement,  and  expense  budget.  The 
expense  budget  shall  show  expenditures 
during  the  time  period  covered  by  the 


report,  year-to-date  expenditures,  and 
the  unexpended  budget. 

(b)  Each  financial  statement  shall  be 
submitted  to  the  Department  within  30 
days  after  the  end  of  the  time  period  to 
which  it  applies. 

(c)  The  Board  shall  submit  annually  to 
the  Department  an  annual  financial 
statement  within  90  days  after  the  end 
of  the  calendar  year  to  which  it  applies. 

§1206.42    Assessments. 

(a)  The  funds  to  cover  the  Board's 
expenses  shall  be  paid  from  assessments 
on  first  handlers  and  importers, 
donations  from  any  person  not  subject 
to  assessments  under  this  Order,  and 
other  funds  available  to  the  Board  and 
subject  to  the  limitations  contained 
therein. 

(b)  The  assessment  rate  shall  be  '  - 
cent  per  pound  on  all  mangos.  The 
assessment  rate  will  be  reviewed  and 
may  be  modified  by  the  Board  with  the 
approval  of  the  Department,  after  the 
first  referendum  is  conducted  as  stated 
in  §  1206.71(b). 

(c)  Domestic  mangos.  First  handlers  of 
domestic  mangos  are  required  to  pay 
assessments  on  all  mangos  handled  for 
the  U.S.  market.  This  includes  mangos 
of  the  first  handler's  own  production. 

(d)  Imported  mangos.  Each  importer 
of  mangos  shall  pay  an  assessment  to 
the  Board  through  Customs  on  mangos 
imported  for  marketing  in  the  United 
States. 

(1)  The  assessment  rate  for  imported 
mangos  shall  be  the  same  or  equivalent 
to  the  rate  for  mangos  produced  in  the 
United  States. 

(2)  The  import  assessment  shall  be 
uniformly  applied  to  imported  mangos 
that  are  identified  by  the  numbers 
0804.50.4040  and  0804.50.6040  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

(3)  The  assessments  due  on  imported 
mangos  shall  be  paid  when  they  enter 
or  are  withdrawn  for  consumption  in 
the  United  States. 

(e)  Each  person  responsible  for 
remitting  assessments  under  paragraph 
(c)  of  this  section  shall  remit  the 
amounts  due  to  the  Board's  office  on  a 
monthly  basis  no  later  than  the  fifteenth 
day  of  tbe  month  following  the  month 
in  which  the  mangos  were  marketed,  in 
such  manner  as  prescribed  by  the  Board. 

(f)  A  late  payment  charge  shall  be 
imposed  on  any  person  failing  to  remit 
to  the  Board  the  total  amount  for  which 
the  person  is  liable  by  the  payment  due 
date  established  under  this  section.  The 
amount  of  the  late  payment  charge  shall 
be  prescribed  by  the  Department. 

(g)  An  additional  charge  shall  be 
imposed  on  any  person  subject  to  a  late 
payment  charge  in  the  form  of  interest 


on  the  outstanding  portion  of  any 
amount  for  which  the  person  is  liable. 
The  rate  of  interest  shall  be  prescribed 
by  the  Department. 

(h)  Persons  failing  to  remit  total 
assessments  due  in  a  timely  manner 
may  also  be  subject  to  actions  under 
federal  debt  collection  procedures. 

(i)  The  Board  may  authorize  other 
organizations  to  collect  assessments  on 
its  behalf  with  the  approval  of  the 
Department. 

§1206.43    Exemptions. 

(a)  Any  first  handler  or  importer  of 
less  than  500,000  pounds  of  mangos  per 
calendar  year  may  claim  an  exemption 
from  the  assessments  required  under 

§  1206.42.  Mangos  produced 
domestically  and  exported  from  the 
United  States  may  annually  claim  an 
exemption  from  the  assessments 
required  under  §  1206.42. 

(b)  A  first  handler  or  importer 
desiring  an  exemption  shall  apply  to  the 
Board,  on  a  form  provided  by  the  Board, 
for  a  certificate  of  exemption.  A  first 
handler  shall  certify  that  the  first 
handler  will  handle  less  than  500.000 
pounds  of  domestic  mangos  for  the 
fiscal  period  for  which  the  exemption  is 
claimed.  An  importer  shall  certif\-  that 
the  importer  will  import  less  than 
500,000  pounds  of  mangos  during  the 
fiscal  period  for  which  the  exemption  is 
claimed. 

(c)  Upon  receipt  of  an  application,  the 
Board  shall  determine  whether  an 
exemption  may  be  granted.  The  Board 
then  will  issue,  if  deemed  appropriate. 

a  certificate  of  exemption  to  each  person 
who  is  eligible  to  receive  one.  It  is  the 
responsibility  of  these  persons  to  retain 
a  copy  of  the  certificate  of  exemption. 

(d)  Importers  who  receive  a  certificate 
of  exemption  shall  be  eligible  fur 
reimbursement  of  assessments  collected 
by  Customs.  These  importers  shall 
apply  to  the  Board  for  reimbursement  of 
any  assessments  paid.  No  interest  will 
be  paid  on  the  assessments  collected  bv 
Customs.  Requests  for  reimbursement 
shall  be  submitted  tu  the  Board  within 
90  days  of  the  last  day  of  the  calendar 
year  the  mangos  were  actually  imported. 

(e)  Any  person  who  desires  an 
exemption  from  assessments  for  a 
subsequent  calendar  year  shall  reapply 
to  the  Board,  on  a  form  provided  by  the 
Board,  for  a  certificate  of  exemption. 

(f)  The  Board  may  require  persons 
receiving  an  exemption  from 
assessments  to  provide  to  the  Board 
reports  on  the  disposition  of  exempt 
mangos  and,  in  the  case  of  importers, 
proof  of  payment  of  assessments. 
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Promotion,  Research,  and  Information 

§  1206.50    Programs,  plans,  and  projects. 

(a)  The  Board  shall  receive  and 
evaluate,  or  on  its  own  initiative 
develop,  and  submit  to  the  Department 
for  approval  anv  program,  plan,  or 
project  authorized  under  this  subpart 
Sue  h  programs,  plans,  or  projects  shall 
prmide  tor 

1 1 )  The  establishment,  issuance, 
effectuation,  and  administration  of 
appropriate  programs  for  promotion, 
research,  and  inlorination.  including 
producer  and  c  onsumer  information, 
with  resfiect  to  mangos;  and 

(2)  The  establishment  and  conduct  of 
research  with  respect  to:  the  use. 
nutritional  \alue  and  benefits,  sale, 
distribution,  and  marketing  of  mangos 
in  the  L'nited  .States,  the  ( reation  of  nev\ 
products  thereof,  to  the  end  that  the 
marketing  and  use  of  mangos  m  the 
l'nited  States  mav  be  encouraged, 
e.xpanded.  improved.  <>r  made  more 
ac:(  eptable.  and  to  aiivance  the  image, 
desirabilits',  nr  qualit\'  of  mangos  in  the 
l'nited  States 

[h]  No  program,  plan,  or  pr(.)|^'c:t  >hdll 
be  implemented  prior  to  its  approval  by 
the  Department   Once  a  program,  plan 
or  proiect  is  so  appro\e(i.  tlie  Board 
shall  take  appropriate  steps  to 
implement  it. 

(( )  Each  program,  plan,  or  project 
implemented  under  this  subpart  shall  be 
reviewed  or  evaluated  penodi(  allv  bv 
the  Board  to  ensure  that  it  contributes 
to  an  effective  program  of  promotion, 
research,  or  information.  If  it  is  found  bv 
the  Board  that  am  ^uth  program.  [)lan, 
or  project  dii»'s  iint  i  ontribute  to  an 
effective  pm^r  u;;    >f  promotion. 
researc  h.  or  iiid  irination.  then  the  Board 
shall  terniiiiatf  mu  h  program,  plan,  or 
pro|ec  t, 

(d!  No  program,  plan,  or  project 
including  ci(i\  ertising  shall  be  false  or 
misleading  or  disjiaraging  to  another 
agricultural  commodity.  Mangos  of  all 
origins  shall  be  treated  equally. 

§1206.51     Independent  evaluation. 

The  Board  shall,  not  less  urU'ii  than 
ever\'  five  \Hars.  authorize  and  tund. 
from  funds  ntherwise  available  to  the 
Board,  an  independent  evaluation  of  the 
effec  ti\eness  of  the  Order  and  other 
programs  conducted  bv  the  Board 
pursuant  to  the  .\c\  The  Board  shall 
submit  to  the  Department,  and  make 
available  to  the  public,  the  results  of 
each  periodic  independent  t'\'aluation 
conducted  under  this  paragraph. 

§  1206.52     Patents,  copyrights,  trademarks, 
information,  publications,  and  product 
formulations. 

Patents,  copvrights.  trademarks, 
information,  publications,  and  product 


formulations  developed  through  the  use 
of  funds  received  by  the  Board  under 
this  subpart  shall  be  the  property  of  the 
U.S.  C;o\ernnieiit,  as  represented  by  the 
Board,  and  shall,  along  with  anv  rents. 
ro\alties,  residual  payments,  or  other 
income  from  the  rental,  sales,  leasing. 
franc  hising,  or  other  uses  of  such 
[latents,  i  opvrights.  trademarks. 
information,  publications,  or  product 
tormulatioiis.  inure  to  the  benefit  nf  the 
Board;  shall  be  ( onsidered  income 
subject  to  the  same  fiscal,  budget,  and 
audit  controls  as  other  funds  of  the 
Board;  and  mav  be  licensed  subject  to 
,ip[)rov,il  bv  the  Department,  llpon 
teriiunation  of  tfus  subpart.  *}  1206. 7,< 
shall  apply  to  determine  dispo.ition  of 
al!  such  pro[)ert\ 

Reports.  Books,  and  Re«;ords 

§1206.60     Reports. 

(a)  V.,H  h  first  h.indjfr  will  be  recpiired 
to  provide  to  the  Bo.trd  periodic.illv 
such  inform, ition  as  ma\  be  recjuired  by 
the  Board,  with  the  ajipnnal  of  the 
Department,  wfiu  h  nia\'  iih  hide  but  not 
be  limited  to  the  following: 

(1)  Number  ot  pnunds  of  d  nines  tic 
mangos  handled; 

i2;  Number  <<{  |iiiiiinls  111  domestic 
maiiuos  on  wlm  li  an  .issessment  was 
paid; 

(3)  Name  and  address  of  ttn' 
producers  from  whom  the  first  h.indler 
has  received  mangos; 

(4)  Date  that  assessment  pa\  nients 
were  made  on  each  pound  nf  domestic 
mangos  handled. 

(5)  Number  of  pounds  ot  domestic 
mangos  exp(jrted; 

(6)  The  first  ti.indler's  tax 
identifi(  ation  numtier: 

(b)  l^.K  h  iiii(iiirter  iii.iv  l)e  re(|iiired  tn 
provide  to  tfie  Huaid  periodic  .ilK  su(  h 
intormation  as  nui\  be  recjuired  bv  the 
Board,  with  the  approval  of  the 
Department,  whic  h  mav  include  but  not 
be  limited  to  the  lollowing: 

(1)  Number  of  pounds  of  m.muos 
imported; 

(2)  Number  of  pounds  nl  mangos  nn 
which  an  assessment  was  paid; 

(.5)  Name,  .iddress.  ,ind  tax 
identificatii'ii  nuniiier  nt  the  iniportei; 
and 

(4)  Date  that  assessment  pa\  icents 
were  made  on  each  pniiiid  imported, 

§1206.61     Books  and  records. 

hai  ti  tirst  handler  and  importer  shall 
maint.iin  and  make  available  f(]r 
inspe(  tinn  In  the  Department  such 
bunks  and  rei  iirds  as  are  necessarv  to 
(  ,irr\  nut  the  provisions  of  this  [jart.  an\' 
regulations  issued  under  this  p.irt, 
iiu  hiding  su(  h  records  as  are  nee  essar\' 
to  verit\  .uu  lejmrts  ri'i|iiired.  Su(.h 
records  sh.lll  be  retained  for  ,it  le.ist  two 


years  beyond  the  fiscal  period  of  their 
applicability. 

§  1 206.62    Confidential  treatment. 

All  information  obtained  from  books, 
records,  or  reports  under  the  Act  and 
this  part  shall  be  kept  confidential  by  all 
persons,  including  all  employees  and 
former  employees  of  the  Board,  all 
officers  and  employees  and  former 
officers  and  employees  of  contracting 
and  subcontracting  agencies  or  agreeing 
parties  having  access  to  such 
information.  Such  information  shall  not 
be  available  to  Board  members,  first 
handlers,  or  importers.  Only  those 
persons  having  a  specific  need  for  such 
information  to  effectively  administer  the 
provisions  of  this  subpart  shall  have 
access  to  such  information.  Only  such 
information  so  obtained  as  the  Secretarv 
deems  relevant  shall  be  disclosed  by 
them,  and  then  only  in  a  judicial 
proceeding  or  administrative  hearing 
brought  at  the  direction,  or  on  the 
request,  of  the  Secretary,  or  to  which  the 
Secretary  or  any  officer  of  the  United 
States  is  a  party,  and  involving  this 
subpart.  Nothing  in  this  section  shall  be 
deemed  to  prohibit: 

(a)  The  issuance  of  general  statements 
based  upon  the  reports  of  the  number  of 
persons  subject  to  this  subpart  or 
statistical  data  collected  therefrom, 
which  statements  do  not  identify  the 
information  furnished  by  any  person: 
and 

(b)  The  publication,  bv  direction  of 
the  Sv^cretary.  of  the  name  of  any  person 
who  has  been  adjudged  to  have  \'iolated 
this  part,  tcjgether  with  a  statement  of 
the  partic;ular  provisions  of  this  part 
violated  by  such  person. 

Miscellaneous 

§  1 206.70     Right  of  the  Secretary. 

.■\11  fiscal  matters,  programs,  plans,  or 
[>roje(  ts.  rules  nr  regulations,  reports,  or 
other  substantive  ac:tions  proposed  and 
prepared  bv'  the  Board  shall  be 
submitted  to  the  Secretary  for  approval. 

§1206.71     Referenda. 

(a)  Initial  Rfffn-nduin.  The  Order 
shall  not  beccmie  effective;  unless; 

(1 )  The  Department  determines  that 
the  Order  is  consistent  with  and  will 
effec:tuate  the  purposes  of  the  Ac;t:  and 

(2)  The!  Order  is  approved  bv  a 
majority  of  the  first  handlers  and 
importers  voting,  who.  during  a 
representative  period  determined  bv  the; 
Dc>partment.  have  been  engaged  in  the 
handling  or  importation  of  mangos. 

(b)  Suuspc{uent  referenda.  Every  five 
years,  the;  Department  shall  hold  a 
referendum  to  determine  whether  first 
handlers  and  importt^rs  of  mangos  favcjr 
the  c;ontinuation  of  the  Order.  The 
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Order  shall  continue  if  it  is  favored  by 
a  majority  of  the  first  handlers  and 
importers  voting  who,  during  a 
representative  period  determined  by  the 
Department,  have  been  engaged  in  the 
handling  or  importation  of  mangos.  The 
Department  will  also  conduct  a 
referendiun  if  10  percent  or  more  of  all 
non-exempt,  first  handlers  and 
importers  of  mangos  request  the 
Department  to  hold  a  referendiun.  In 
addition,  the  Department  may  hold  a 
referendiun  at  any  time. 

§  1 206.72    Suspension  and  termination. 

(a)  The  Department  shall  suspend  or 
terminate  this  part  or  subpart  or  a 
provision  thereof  if  the  Department 
finds  that  the  subpart  or  a  provision 
thereof  obstructs  or  does  not  tend  to 
effectuate  the  purposes  of  the  Act,  or  if 
the  Department  determines  that  this 
subpart  or  a  provision  thereof  is  not 
favored  by  persons  voting  in  a 
referendum  conducted  pursuant  to  the 
Act. 

(b)  The  Department  shall  suspend  or 
terminate  this  subpart  at  the  end  of  the 
marketing  year  whenever  the 
Department  determines  that  its 
suspension  or  termination  is  approved 
or  favored  by  a  majority  of  the  first 
handlers  and  importers  voting  who, 
during  a  representative  period 
determined  by  the  Department,  have 
been  engaged  in  the  hcmdling  or 
importation  of  mangos. 

(c)  If.  as  a  result  of  a  referendum  the 
Department  determines  that  this  subpart 
is  not  approved,  the  Department  shall: 

(1)  Not  later  than  180  days  after 
making  the  determination,  suspend  or 
terminate,  as  the  case  may  be,  collection 
of  assessments  under  this  subpart;  and 

(2)  As  soon  as  practical,  suspend  or 
terminate,  as  the  case  may  be,  activities 
under  this  subpart  in  an  orderly 
manner. 

§  1 206.73    Proceedings  after  termination. 

(a)  Upon  the  termination  of  this 
subpart,  the  Board  shall  recommend  not 
more  than  five  of  its  members  to  the 


Department  to  serve  as  trustees  for  the 
purpose  of  liquidating  the  affairs  of  the 
Board.  Such  persons,  upon  designation 
by  the  Department,  shall  become 
trustees  of  all  of  the  funds  and  property 
then  in  the  possession  or  under  control 
of  the  Board,  including  claims  for  any 
funds  unpaid  or  property  not  delivered, 
or  any  other  claim  existing  at  the  time 
of  such  termination. 

fb)  The  said  trustees  shall: 

(1)  Continue  in  such  capacity  until 
discharged  by  the  Department; 

(2)  Carry  out  the  obligations  of  the 
Board  under  any  contracts  or 
agreements  entered  into  pursuant  to  the 
Order; 

(3)  From  time  to  time,  accouni  for  all 
receipts  and  disbursements  and  deliver 
all  property  on  hand,  together  with  all 
books  and  records  of  the  Board  and  the 
trustees,  to  such  person  or  persons  as 
the  Department  may  direct;  and 

(4)  Upon  request  of  the  Department, 
execute  such  assignments  or  other 
instruments  necessary  and  appropriate 
to  vest  in  such  persons  title  and  right  to 
all  funds,  property  and  claims  vested  in 
the  Board  or  the  trustees  pursuant  to  the 
Order. 

(c)  Any  person  to  whom  funds, 
property  or  claims  have  been  transferred 
or  delivered  pursuant  to  the  Order  shall 
be  subject  to  the  same  obligations 
imposed  upon  the  Board  and  upon  the 
trustees. 

(d)  Any  residual  funds  not  required  to 
defray  the  necessary  expenses  of 
liquidation  shall  be  turned  over  to  the 
Department  to  be  disposed  of,  to  the 
extent  practical,  to  one  or  more  mango 
industry  organizations  in  the  interest  of 
continuing  mango  promotion,  research, 
and  information  programs. 

§  1 206.74    Effect  of  termination  or 
amendment. 

Unless  otherwise  expressly  provided 
by  the  Department,  the  termination  or 
amendment  of  this  part  or  any  subpart 
thereof,  shall  not: 

(a)  Affect  or  waive  any  right,  duty, 
obligation  or  liability  which  shall  have 


arisen  or  which  may  thereafter  arise  in 
connection  with  any  provision  of  this 
part;  or 

(b)  Release  or  extinguish  any  violation 
of  this  part;  or 

[c]  Affect  or  impair  any  rights  or 
remedies  of  the  United  States,  or  of  the 
Department,  or  of  any  other  persons 
with  respect  to  any  such  violation. 

§  1 206.75    Personal  liability. 

No  member  or  employee  of  the  Board 
shall  be  held  personally  responsible, 
either  individually  or  jointly  with 
others,  in  any  way  whatsoever,  to  any 
person  for  errors  in  judgment,  mistakes, 
or  other  acts,  either  of  commission  or 
omission,  as  such  member  or  employee, 
except  for  acts  of  dishonesty  or  willful 
misconduct. 

§1206.76    Separability. 

If  any  provision  of  this  subpart  is 
declared  invalid  or  the  applicability 
thereof  to  any  person  or  circumstances 
is  held  invalid,  the  validity  of  the 
remainder  of  this  subpart  or  the 
applicability  thereof  to  other  persons  or 
circumstances  shall  not  be  affected 
thereby. 

§  1 206.77    Amendments. 

Amendments  to  this  subpart  may  be 
proposed  from  time  to  time  by  the  Board 
or  by  any  interested  person  affected  by 
the  provisions  of  the  Act,  including  the 
Department. 

§  1 206.78    0MB  control  number. 

The  control  numbers  assigned  to  the 
information  collection  requirements  of 
this  part  by  the  Office  of  Management 
and  Budget  pursuant  to  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
chapter  35,  are  OMB  control  number 
0505-0001  and  OMB  control  number 
0581-0209. 

Dated:  October  2.  2003.  ' 
A.J.  Yates. 
Administrator. 
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Title  3— 

The  President 


Proclamation  7716  of  October  6,  2003 


Child  Health  Day,  2003 


By  the  President  of  the  United  States  of  America 


Parents,  teachers,  and  mentors  play  a  critical  role  in  helping  children  learn 
to  make  healthy  choices  in  life.  On  Child  Health  Dav.  we  emphasize  our 
commitment  to  teaching  our  children  the  benefits  of  good  health. 

The  safety  and  well-being  of  our  children  is  a  priority  shared  bv  all  Ameri- 
cans. As  children  grow  and  develop,  they  face  many  risks  and  dangers. 
Through  the  HealthierUS  Initiative  and  the  President's  Challenge,  mv  Admin- 
istration is  working  to  help  children  learn  the  benefits  of  a  health\'  bodv 
and  mind. 

Across  our  country,  parents  and  caregivers  can  play  a  vital  part  in  creating 
a  more  healthy  America  by  teaching  children  good  nutrition  and  important 
safety  procedures.  We  can  all  help  young  Americans  improve  their  health 
by  encouraging  them  to  eat  healthy  foods  and  to  get  regular  exercise.  Good 
nutrition  can  improve  students'  ability  to  concentrate  and  help  them  succeed 
in  the  classroom.  Families  must  encourage  our  young  people  to  avoid  harmful 
activities.  Families  can  also  protect  their  children  by  ensuring  that  they 
are  immunized  against  preventable  diseases  and  making  sure  that  homes. 
day  care  centers,  and  schools  have  been  checked  for  potential  hazards. 
Parents  can  help  prevent  accidents  and  injuries  by  securing  infants,  toddlers. 
and  small  children  in  child  safety  seats  and  booster  seats,  checking  consumer 
safety  warnings,  and  making  sure  young  people  wear  protective  gear  during 
recreational  activities. 

By  teaching  our  children  to  make  safe,  healthy  decisions,  families  and  all 
Americans  can  help  our  young  people  reach  their  full  potential,  become 
responsible  leaders  in  their  communities,  and  make  our  Nation  better. 

The  Congress,  bv  a  joint  resolution  approved  Mav  18,  1928.  as  amended 
(36  U.S.C.  105),  has  called  for  the  designation  of  the  first  Monday  in  October 
as  "Child  Health  Day"  and  has  requested  the  President  to  issue  a  proclama- 
tion in  observance  of  this  day. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  herebv  proclaim  Mondav,  October  6.  2003.  as  Child  Health 
Day.  I  call  upon  families,  schools,  child  health  professionals,  communities. 
and  governments  to  help  all  our  children  discover  the  rewards  of  good 
health  and  wellness.  -5 
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IN  VVriNKSS  WHKRKOF.  1  have  hereunto  set  my  hand  this  sixth  day  of 
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nt  thf  I  nited  St.ttfs  of  America  the  two  hundred  and  twenty-eighth. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 
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FEDERAL 

COMMUNICATIONS 

COMMISSION 

Television  stations:  table  of 
assignments: 
Michigan;  published  8-28-03 
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Coast  Guard 

Drawbridge  operations: 
Washington;  published  9-9- 
03 
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Transportation  Security 
Administration 

Organization,  functions,  and 
authonty  delegations: 
Agency  transition  to 
Homeland  Security 
Department 

Con-ection;  published  10- 
9-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Pratt  &  Whitney;  published 
10-9-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Milk  marketing  orders: 
Pacific  Northwest  et  al.; 
comments  due  by  10- IT- 
OS;  published  8-18-03  [FR 
03-20689] 
Nectarines  and  peaches 
grown  in — 

California;  comments  due  by 
10-14-03;  published  8-15- 
03  [FR  03-20875] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 

Exclusive  Economic 

Zone — 


Pacific  cod;  comments 
due  by  10-16-03; 
published  10-6-03  [FR 
03-25265] 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  shrimp; 
comments  due  by  10- 
14-03;  published  8-14- 
03  [FR  03-20681] 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  10- 
17-03;  published  8-18- 
03  [FR  03-21069] 
Meetings: 
New  England  Fishery 
Management  Council; 
comments  due  by  10-15- 
03;  published  8-19-03  [FR 
03-21206] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  rate  and  corporate 
regulation  filings: 
Virginia  Electric  &  Power 
Co.  et  al.;  Open  for 
comments  until  further 
notice;  published  10-1-03 
[FR  03-24818] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permit 
programs — 

Iowa;  comments  due  by 
10-16-03;  published  9- 
16-03  [FR  03-23585] 
State  operating  permits 
programs — 

Iowa;  comments  due  by 
10-16-03;  putjiished  9- 
16-03  [FR  03-23584] 
North  Dakota;  comments 
due  by  10-17-03; 
published  9-17-03  [FR 
03-23751] 
North  Dakota;  comments 
due  by  10-17-03; 
published  9-17-03  [FR 
03-23752] 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Various  States;  comments 
due  by  10-17-03; 
published  9-17-03  [FR  03- 
23749] 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Various  States;  comments 
due  by  10-17-03; 
published  9-17-03  [FR  03- 
23750] 
Air  quality  implementation 
plans;  approval  and 


promulgation;  various 
States: 

California;  comments  due  by 
10-16-03;  published  9-16- 
03  [FR  03-23593] 
Illinois;  comments  due  by 
10-15-03;  published  9-15- 
03  [FR  03-23268] 
Indiana;  comments  due  by 
10-16-03;  published  9-16- 
03  [FR  03-23592] 
Kansas;  comments  due  by 
10-16-03;  published  9-16- 
03  [FR  03-23590] 
Missouri;  comments  due  by 
10-16-03;  published  9-16- 
03  [FR  03-23591] 
North  Carolina;  comments 
due  by  10-15-03;. 
published  9-15-03  [FR  03- 
23266] 
Wisconsin;  comments  due 
by  10-16-03;  published  9- 
16-03  [FR  03-23426] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Hydramethylnon;  comments 
due  by  10-14-03; 
published  8-13-03  [FR  03- 
20432] 
Tralkoxydim;  comments  due 
by  10-14-03;  published  8- 
13-03  [FR  03-20433] 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 

Meat  and  poultry  products 
processing  facilities: 
comments  due  by  10-14- 
03;  published  9-29-03  [FR 
03-24770] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Satellite  communications — 
Satellite  and  earth  station 
license  procedures; 
electronic  filings 
requirements;  comments 
due  by  10-14-03; 
published  9-12-03  [FR 
03-23315] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicare: 
Claims;  electronic 
submission;  comments 
due  by  10-14-03; 
published  8-15-03  [FR  03- 
20955] 
Part  B  drugs:  payment 
reform;  comments  due  by 
10-14-03;  published  8-20- 
03  [FR  03-21308] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs  and  biological 
products: 


Pre-  and  postmart<eting 

safety  reporting 

requirements;  comments 

due  by  10-14-03; 

published  6-18-03  [FR  03- 

15341] 
Human  drugs: 
External  analgesic  products 

(OTC);  administrative 

record  and  tentative  final 

monograph;  comments 

due  by  10-15-03; 

published  7-17-03  [FR  03- 

17934] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Louisiana;  comments  due  by 

10-17-03;  published  8-18- 

03  [FR  03-21088] 
Ports  and  waterways  safety; 
Cape  Fear  River  Bndge, 

NC;  security  zone; 

comments  due  by  10-14- 

03;  published  7-15-03  [FR 

03-17836] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Mussels  In  Mobile  River 
Basin,  AL;  comments 
due  by  10-14-03; 
published  8-14-03  [FR 
03-20729] 
INTERIOR  DEPARTMENT 
National  Park  Service 
Special  regulations: 
Yellowstone  and  Grant 
Teton  National  Parks  and 
John  D.  Rockefeller.  Jr. 
Memorial  Paritway.  WY; 
winter  visitation  and 
recreational  use 
management:  comments 
due  by  10-14-03; 
published  8-27-03  [FR  03- 
21332] 
JUSTICE  DEPARTMENT 
Alcohol,  Tot>acco,  Firearms, 
and  Explosives  Bureau 
Safe  Explosives  Act; 
implementation: 
Delivery  of  explosive 
matenals  by  common  or 
contract  carrier;  comments 
due  by  10-14-03; 
published  9-11-03  [FR  03- 
23093] 
LABOR  DEPARTMENT 
Acquisition  regulations; 
revision;  comments  due  by 
10-14-03;  published  8-15-03 
[FR  03-20095] 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Metal  and  nonmetal  mine 
safety  and  health; 
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Underground  mines — 
Diesel  particulate  nnaner 
exposure  ot  miners 
comments  due  Dy  10- 
14-03   published  8-14- 
03  'FR  03-20190: 
Diesel  particulate  matter 
exposure  3t  miners 
comments  due  tiy   '  0- 
14-03    published  8  26- 
03  fFR  03-218861 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Grant  and  Cooperative 
Agreement  Handbook: 
NASA  Center    facility 
computer  system    or 
technical  information 
access    investigative 
requirements    comments 
due  Dy   10-14-03 
published  8-15-03  'FR  03- 
2092': 
Photographs  and  illustrations 
in  rep-^rts  or  publications 
public  acknowledgements 
comments  due  Dv  10-14- 
03    published  8-15-03  TR 
03-20920" 

NUCLEAR  REGULATORY 
COMMISSION 

Bvproduct  n-atenal,  domestic 

icensinq 

Portapie  gauges    security 
requirements    comments 
due  by  10-15-03. 
published  8-1-03  fFR  03- 
19588: 

PERSONNEL  MANAGEMENT 
OFFICE 

Acquisition  regulations. 
(federal  Employees  Health 

Benefits  ProgranT — 

Large  provider 
agreements 
subcontracts   and 
miscellaneous  changes: 
comments  due  by  10- 
14-03,  published  8-15- 
03  [FR  03-20857] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities 
Depository  shares  evidenced 
by  American  deposilar/ 
receipts:  Form  F-6  use 
eligibility  requirements, 
comments  due  by  10-17- 
03.  published  9-17-03  [FR 
03-2  "!737i 

Insider  lending  prohibition; 
foreign  banK  exemption; 
comments  due  by  10-17- 
03    published  9-17-03  fFR 
03-23655: 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  oenetii-. 

Federal  old-age,  survivors. 
and  disability  insurance — 


Stepchildren    entitlement 
and  termination 
requirements    comments 
due  by   10-1403 
published  8  12  03  [FR 
03-20490] 

STATE  DEPARTMENT 

Visa^  immigrant 
documentation 
Diversity  Visa  Program 

diversity  immigrant  status 

electronic  petition 

comments  due  hy   10-17- 

03,  published  8  IB  03  TR 

03-210^'' 

TENNESSEE  VALLEY 
AUTHORITY 

Agency  information  collection 
activities   proposals 
submissions    and  approvals; 
comments  due  by  10-14-03, 
published  8-27-03  [FR  03- 
21868' 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
AirwurlhineSs  directives 
Boeing,  comments  due  by 
10-14-03   published  8-27- 
03  [FR  03-21873] 
Dassault;  comments  due  by 
10-14-03.  published  9-19- 
03  [FR  03-23937] 
Learjet.  comments  due  by 
10-14-03,  published  8-12- 
03  [FR  03-20238] 
McDonnell  Douglas 
comments  due  by  10-14- 
03   published  8-27-03  [FR 
03-21874] 

Pratt  8.  Whitney  Canada; 
comments  due  by  10-14- 
03    published  8-1403  [FR 
03-204841 

Rolls-Royce  Corp  : 
comments  due  oy  10-14- 
03    published  8-13-03  (FR 
03-20573] 
VOR  Federal  airways. 

comments,  due  by  10-14-03; 

published  8-28-03  [FR  03- 

22042' 

TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Satety 
Administration 
Motor  earner  safety  standards 
Longer  combination  vehicle 
operators,  minimum 
training  requirements  and 
dnver-instructor 
requirements,  comments 
due  by  10-14-03. 
published  8-12-03  [FR  03- 
20368) 
Special  training 
requirements— 
Entry-level  comercial 
motor  vehicle  operators 
minimum  training 


requirements    comments 
due  by  10-14-03. 
published  8-15-03  [FR 
03-20888] 
TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Trading  with  the  Enemy  Act. 
implementation 
Civil  penalties  heanng 
regulations   comments 
due  by  10-14-03, 
published  9-11-03  [FR  03- 
22969! 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Employment  taxes  and 
collection  of  income  tax  at 
source 

Federal  unemployment  tax 
aeposits    de  minimis 
threshold    comments  due 
tiy  10-15-03    published  7- 
1  ,'  03  ;FR  03-18042] 
Income  taxes 
Tax  exempt  bonds    'emedial 
actions    comments  due  by 
10-14-03    published  7-21- 
03  [FR  03-183271 
Tax  attributes  reduction  due 
to  discharge  of 
indebtedness    cross- 
reterence,  comments  due 
by  10-16-03    published  7- 
18-03  [FR  03-18146] 
TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 
Alcohol    viticultural  area 
designations 
Dundee  Hills    OR 
comments  due  by  10-14- 
03,  published  8-15-03  [FR 
03-20914] 

VETERANS  AFFAIRS 
DEPARTMENT 

Board  of  Veterans    Appeals 
Appeals  regulations  and 
rules  of  practice — 
Grounds  of  clear  and 
unmistakable  error 
decisions    comments 
due  by  10-14-03 
published  9-12-03  [FR 
03-23260: 

LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws    It 
may  be  used  in  con|unction 
with     PLUS     (Public  Laws 
Update  Service)  on  202-741- 
6043    This  list  IS  also 
available  online  at  http '/ 
www  nara  gov  fedreg 
piawcurr  html 

Thfj  text  Df  laws  is  not 
published  in  the  Federal 


Register  but  may  be  ordered 

in  "slip  law"  (Individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents. 
U.S   Government  Printing 
Office.  Washington.  DC  20402 
(phone.  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www  access  gpogov/nara/ 
naraOOS  html  Some  laws  may 
not  yet  be  available 

H.R.  659/P.L.  108-91 

Hospital  Mortgage  Insurance 
Act  of  2003  (Oct    3,  2003. 
1 1 7  Stat    1 1 58) 

MR.  978/P.L.  108-92 

To  amend  chapter  84  of  title 
5    United  States  Code,  to 
provide  that  certain  Federal 
annuity  computations  are 
adjusted  by  1  percentage 
point  relating  to  periods  of 
receiving  disability  payments, 
and  for  other  ourposes    (Oct. 
3    2003    117  Stat    1160) 

S.  111/P.L.  108-93 

To  direct  the  Secretary  of  the 
Interior  to  conduct  a  special 
resource  study  to  determine 
the  national  significance  of  the 
Miami  Circle  site  in  the  State 
of  Flonda  as  well  as  the 
suitability  and  feasibility  of  its 
inclusion  in  the  National  Park 
System  as  part  of  Biscayne 
National  Park   and  for  other 
purposes    (Oct   3.  2003.  117 
Stat    1161) 

S.  233/P.L.  108-94 

Coltsville  Study  Act  of  2003 
lOct    3.  2003,  117  Stat    1163) 

S.  278/P.L.  108-95 

Mount  Naomi  Wilderness 
Boundary  Adjustment  Act  (Oct 
3    2003,  117  Stat    1165) 

I  asl  list  October  A.  200;t 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws   To 
subscribe,  go  to  htip 
iistserv  gsa  gov  archives/ 
publaws-l  html  ^ 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  1,2,  and  3 
[Docket  No.  02-012-1] 
RIN  0579-AB51 

Animal  Welfare;  Transportation  of 
Animals  on  Foreign  Air  Carriers 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Determination  to  regulate  and 
request  for  comments. 

SUMMARY:  In  this  document,  we  are 
giving  notice  of,  and  requesting 
comment  on,  our  intent  to  begin 
applying  the  Animal  Welfare  Act 
(AWA)  regulations  and  standards  for  the 
humane  transportation  of  animals  in 
commerce  to  all  foreign  air  carriers 
operating  to  or  from  any  point  within 
the  United  States,  its  territories, 
possessions,  or  the  District  of  Columbia. 
While  these  AWA  regulations  and 
standards  have  been  enforced  on  U.S. 
air  carriers,  foreign  air  carriers,  as  a 
matter  of  policy,  have  not  been  asked  to 
comply  with  the  regulations,  although 
some  have  done  so  voluntarily.  Our 
determination  to  begin  regulating 
foreign  air  carriers  will  ensure  that  any 
animal  covered  by  the  AWA,  whether 
coming  into,  traveling  from  point  to 
point  in,  or  leaving  the  United  States,  its 
territories,  possessions,  or  the  District  of 
Columbia,  will  be  provided  the 
protection  of  the  AWA  regulations  and 
standards.  We  intend  to  begin  applying 
these  AWA  regulations  and  standards 
unless  substantial  issues  bearing  on  the 
effects  of  this  action  are  brought  to  our 
attention. 

DATES:  This  determination  to  regulate 
will  be  effective  on  April  7,  2004,  unless 
we  receive  comments  raising  substantial 
issues  bearing  on  the  effects  of  this 


action  by  December  9.  2003  (see 
"Effective  Date  and  Request  for 
Comments"  under  SUPPLEMENTARY 
INFORMATION). 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-012-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  thai  your  comment 
refers  to  Docket  No.  02-012-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-012-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  in  our  reading  room.  The 
reading  room  is  located  in  room  1141  of 
the  USDA  South  Building,  14th  Street 
and  Independence  Avenue,  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m..  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
org£mizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Jerry  DePoyster,  Senior  Veterinarv' 
Medical  Officer,  Animal  Care,  APHIS, 
4700  River  Road  Unit  84,  Riverdale,  MD 
20737-1236; (301)  734-7586. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  Welfare  regulations 
contained  in  9  CFR  chapter  I, 
subchapter  A,  part  3  (referred  to  below 
as  "the  regulations")  provide  standards 
for  the  humane  handling,  care, 
treatment,  and  transportation,  by 
regulated  entities,  of  animals  covered  bv 
the  Animal  Welfare  Act  (AWA,  7  U.S.C. 
2131  et  seq.].  The  regulations  in  part  3 
are  divided  into  six  subparts,  designated 
as  subparts  A  through  F,  each  of  which 
contains  facility  and  operating 
standards,  animal  health  and  husbandry 


standards,  and  transportation  standard.s 
for  a  specific  categor\'  of  animals.  These 
subparts  consist  of  the  following: 
Subpart  A — dogs  and  cats;  subpart  B — 
guinea  pigs  and  hamsters;  subpart  C — 
rabbits:  subpart  D — nonhuman  primates: 
subpart  E — marine  mammals:  and 
subpart  F — warmblooded  animals  other 
than  dogs,  cats,  rabbits,  hamsters, 
guinea  pigs,  nonhuman  primates,  and 
marine  mammals.  Transportation 
standards  for  dogs  and  cats  are 
contained  in  §§  3.13  through  3.19;  for 
guinea  pigs  and  hamsters,  in  §§  3.35 
through  3.41;  for  rabbits,  in  §§  3.60 
through  3.66;  for  nonhuman  primates, 
in  §§  3.86  through  3.92;  for  marine 
mammals,  in  §§3.112  through  3.118; 
and  for  all  other  warmblooded  animals, 
in  §§3.136  through  3.142. 

A  carrier  is  defined  in  §  1.1  as  "the 
operator  of  any  airline,  railroad,  motor 
carrier,  shipping  line,  or  other 
enterprise  which  is  engaged  in  the 
business  of  transporting  animals  for 
hire." 

While  the  Animal  Care  unit  of  the 
U.S.  Department  of  Agriculture's 
(USDA's)  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  currently 
enforces  the  AWA  regulations  and 
standards  on  U.S.  air  carriers,  foreign  air 
carriers  (as  defined  in  49  U.S.C  40102) 
operating  in  the  United  States  have  not 
been  regulated  as  a  matter  of  policy.  We 
believe  that  animals  being  transported 
bv  foreign  air  carriers  operating  to  or 
from  any  point  within  the  United  States, 
its  territories,  possessions,  or  the 
District  of  Columbia  should  be  afforded 
the  same  protection  under  the  AWA  as 
if  they  were  being  transported  by  U.S. 
air  carriers.  This  determination  to 
regulate  gives  notice  that  APHIS  intends 
to  begin  applying  the  AWA 
transportation  regulations  and  standards 
to  all  foreign  air  carriers  operating  to  or 
from  any  point  within  the  United  States, 
its  tecritories,  possessions,  or  the 
District  of  Columbia. 

There  are  approximately  517  foreign 
air  carriers  which  hold  currently 
effective  economic  authority  from  the 
U.S.  Department  of  Transportation  to 
conduct  operations  in  foreign  air 
transportation  to  and  from  the  United 
States.  In  order  to  ensure  the  widest 
possible  notice  of  our  determination  to 
begin  applying  AWA  regulations  and 
standards  on  foreign  air  carriers,  we 
intend  to  mail  these  carriers  copies  of 
this  notice.  In  this  way.  the  airlines  will 
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be  informed  that,  bcfginning  180  days 
after  the  publication  of  this 
determination  to  regulate,  they  will  be 
subject  to  the  transportation  regulations 
and  standards  of  the  AVVA  while  in  the 
United  States,  its  territories, 
possessions,  or  the  District  of  Columbia. 
Also,  copies  of  this  notice  will  be  sent 
to  trade  organizations  involved  with  air 
transportation  of  animals,  such  as  the 
.Animal  Transportation  Association.  Air 
Transport  Association,  and  Internatianai 
Air  Transportation  Association  (lATA). 
with  a  lequest  that  copies  be  included 
in  newsletters  they  send  to  their 
members.  These  organizations  have 
been  consulted  with  regard  to  this 
determination  to  regulate,  and  we  have 
been  coordinating  with  them  on  a 
regular  basis. 

Effective  Date  and  Request  for 
Comments 

Although  we  have  been  consulting 
and  coordinating  with  the  trade 
organizations  cited  above  and,  by 
extension,  their  member  airlines,  we 
believe  it  is  appropriate  to  provide  an 
opportunity  for  affected  entities  to 
comment  prior  to  this  determination  to 
regulate  becoming  effective.  Therefore, 
we  are  soliciting  comments  (;n  this 
determination  to  regulate  for  a  period  of 
60  days.  If,  through  the  comments  we 
receive,  substantial  issues  bearing  on 
the  effects  of  this  action  are  brought  to 
our  attention,  we  will  publish  a  notice 
in  the  Federal  Register  prior  to  the 
effective  date  of  this  determination  to 
regulate  to  inform  the  public  as  to  what 
action  we  will  be  taking  to  address  those 
issues.  Conversely,  if  the  comments  we 
receive  yield  no  substantial  issues,  we 
will  publish  a  notice  in  the  Federal 
Register  confirming  the  effective  date. 

Effects  of  This  Determination  to 
Regulate 

Within  180  days  after  publication  of 
this  notice,  each  foreign  air  carrier  will 
need  to  complete  an  .-XWA  registration 
form  pursuant  to  §  2  2.5  of  the  AWA 
regulations,  which  may  be  obtained  by 
calling  the  APHIS  Animal  Care  Western 
Regional  Office  at  (970)  494-7478  or  the 
Eastern  Regional  Office  at  (919)  716- 
5532.  Registered  foreign  air  carriers  will 
need  to  provide  Animal  Care  with  a  U.S. 
business  address  or  the  address  of  an 
agent  where  the  records  required  to  be 
kept  pursuant  to  the  AWA  regulations 
will  be  available  for  inspection.  Animal 
Care  inspectors  will  conduc:t 
unannounced  inspections  of  the  overall 
health  and  condition  of  the  animals 
being  transported,  their  enclosures, 
environmental  factors,  and  required 
records  upon  the  foreign  air  carrier's 
arrival  within  the  United  States,  its 


territories.  pos.sessions.  or  the  District  of 
Columbia.  Carriers  that  violate  the  AWA 
by  failing  to  meet  the  AWA 
transportation  regulations  and  standards 
are  subject  to  fines  and/or  penalties. 

We  believe  that  the  IHO-day  delay  in 
the  effective  date  of  applying  AVVA 
regulations  and  standards  to  the 
operations  of  foreign  air  carriers  should 
allow  adequate  time  for  them  to  become 
familiar  with  the  pnnisions  of  the  AWA 
and  the  AWA  transportation  regulations 
and  standards  and  to  make  any 
necessarv  changes  in  procedure.  Many 
foreign  air  carriers  are  members  of  the 
lATA  and  may  already  be  in  compliance 
with  most  of  the  physical  requirements 
of  the  regulations  and  standards  of  the 
AVVA.  The  lATA  regulations  generally 
meet  or  e.xceed  the  intent  of  the  AWA 
in  ensuring  the  humane  and  safe 
transportation  of  animals,  but  diverge 
from  the  USDA  regulations  primarily  in 
their  recordkeeping  requirements. 
Under  this  determination  to  regulate, 
where  such  di\ergences  exist,  the  AWA 
regulations  will  take  pret:edence. 

This  action  will  rtHjuire  foreign  air 
carriers  operating  t(j  or  from  anv  point 
within  the  United  States,  its  territories, 
possessions,  or  the  District  of  Columbia 
to  meet  certain  requirements  of  the 
AVVA  transportation  regulations  and 
standards  that  are  not  contained  in  the 
lATA  regulations.  For  example,  various 
sections  of  the  transportation  standards 
in  9  CFR  part  3  require  that  no  live 
animals  can  be  presented  to  a  carrier 
more  than  4  hours  before  the  scheduled 
departure  time  of  the  flight  on  which 
the  animal  is  to  be  transported.  With 
prior  arrangements,  this  time  may  be 
extended  to  6  hours.  The  lATA 
regulations  contain  no  such  provision. 
Various  sections  of  the  transportation 
standards  in  9  CFR  part  3  also  have 
specific  primary'  enclosure  requirements 
which  differ  from  those  of  the  lATA. 
Most  often,  the  I  AT  A  space 
requirements  for  animals  are  consistent 
with  the  AVVA  requirements,  but  with  at 
least  one  species — the  guinea  pig — the 
space  requirements  are  not  consistent 
with  the  AVVA  rt'quirements.  Various 
sections  of  the  transportation  standards 
in  9  CFR  part  3  also  have  minimum  and 
maximum  temperature  requirements  for 
holding  areas  for  animals  in  transit 
(usually  45  or  50  T  to  85  "F).  The  lATA 
regulati(ms.  in  contrast,  do  not  mandate 
minimum  or  maximum  temperatures. 
Instead,  guidelines  are  offered  for 
acceptable  temperature  ranges  for 
various  species  in  transport. 
In  addition  to  the  physical 
requirements,  foreign  air  carriers 
operating  to  or  from  any  point  within 
'  the  United  States,  its  territories, 
possessions,  or  the  District  of  Columbia, 


will  have  to  meet  recordkeeping 
requirements  set  out  in  the  AWA 
regulations.  Records  that  foreign  air 
carriers  will  have  to  keep  and  maintain 
include  a  copy  of  the  consignor's 
written  guarantee  of  payment  for 
transportation  for  C.O.D.  shipments,  a 
shipping  document,  ^nd  an  animal 
health  certificate  executed  and  issued 
by  a  licensed  veterinarian.  In  addition, 
depending  on  the  species,  the  AWA 
regulations  may  require  that 
instructions  for  the  administration  of 
drugs,  medication,  other  special  care, 
food,  and  water,  as  well  as  other 
shipping  documents,  be  attached  to  the 
outside  of  the  animal's  primary 
enclosure. 

This  determination  to  regulate  will 
not  necessitate  any  changes  to  the 
current  AWA  transportation  regulations 
or  standards  but  will  increase  Animal 
Care's  inspection  activities.  The 
increased  burden  on  Animal  Care  is  not 
likely  to  be  significant,  however, 
because  Animal  Care  inspectors  already 
perform  inspections  at  the  airports  that 
foreign  air  carriers  use. 

This  determination  to  regulate  will 
ensure  that  any  animal  covered  by  the 
AWA,  whether  coming  into,  traveling 
from  point  to  point  in,  or  leaving  the 
United  States,  its  territories, 
possessions,  or  the  District  of  Columbia, 
will  be  provided  the  protection  of  the 
AWA  regulations  and  standards. 

Therefore,  unless  substantial  issues 
bearing  on  the  effects  of  this  action  are 
brought  to  our  attention,  APKIS  intends 
to  begin  applying  the  AWA 
transportation  regulations  and  standards 
to  foreign  air  carriers  operating  to  or 
from  any  point  within  the  United  States, 
its  territories,  possessions,  or  the 
District  of  Columbia  180  days  from  the 
date  of  publication  in  the  Federal 
Register  of  this  notice. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  determination  to  regulate  rule 
has  been  reviewed  under  Executive 
Order  12866.  The  determination  to 
regulate  has  been  determined  to  be 
significant  for  the  purpo.ses  of  Executive 
Order  12866  and,  therefore,  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

This  document  gives  notice  that  we 
intend  to  begin  applying  the  AWA 
regulations  and  standards  for  the 
humane  transportation  of  animals  in 
commerce  to  all  foreign  air  carriers 
operating  to  or  from  any  point  within 
the  United  States,  its  territories, 
possessions,  or  the  District  of  Columbia. 

For  the  reasons  discussed  earlier  in 
this  document,  we  do  not  expect  that 
there  will  be  any  significant  economic 
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effects  on  entities  affected  by  this 
determination  to  regulate  [i.e.,  foreign 
air  carriers  and  APHIS).  We  note  that 
many  foreign  air  carriers  are  members  of 
the  lATA  and  observe  that 
organization's  regulations  regarding 
animal  transport,  which  generally  meet 
or  exceed  the  intent  of  the  AWA  in 
ensuring  the  humane  and  safe 
transportation  of  animals.  Thus,  many 
foreign  air  carriers  may  already  be  in 
compliance  with  most  of  the  physical 
requirements  of  the  regulations  and 
standards  of  the  AWA.  The  primary 
aspect  in  which  the  LATA  regulations 
diverge  from  the  USDA  regulations  is  in 
their  recordkeeping  requirements;  as  we 
note  below  under  "Paperwork 
Reduction  Act,  "we  expect  that  the 
additional  time  that  foreign  air  carriers 
will  need  to  expend  in  order  to  comply 
with  the  reporting  and  recordkeeping 
requirements  of  the  AWA  regulations 
will  be  minimal.  While  the  routine 
inspection  of  foreign  air  carriers  will 
lead  to  an  increased  inspection  biu-den 
on  APHIS'  Animal  Care  inspectors,  that 
burden  is  not  likely  to  be  significant 
because  those  inspectors  already 
perform  inspections  at  the  airports  that 
foreign  air  carriers  use. 

As  an  alternative  to  this 
determination  to  regulate,  we 
considered  maintaining  the  status  quo, 
i.e.,  continuing  with  our  policy  of  not 
applying  the  requirements  of  the 
regulations  to  foreign  air  carriers.  While 
some  foreign  air  carriers  voluntarily 
comply  with  the  regidations  and  many 
others  observe  the  lATA's  regulations 
regarding  animaJ  transport,  such 
compliance  or  observance  is  not 
universal.  To  ensure  that  animals  being 
transported  to  or  from  any  point  within 
the  United  States,  its  territories, 
possessions,  or  the  District  of  Columbia 
are  afforded  consistent  protection, 
regardless  of  whether  they  are  being 
transported  by  foreign  air  carriers  or 
U.S.  air  carriers,  we  have  determined 
that  it  is  necessary  to  begin  applying  the 
AWA  transportation  regulations  and 
standards  to  all  foreign  air  carriers 
operating  to  or  from  any  point  within 
the  United  States,  its  territories, 
possessions,  or  the  District  of  Columbia. 

We  believe  that  the  small  additional 
costs  associated  with  this  determination 
to  regulate  will  be  outweighed  by  the 
benefits  of  ensuring  that  animals  being 
transported  by  foreign  air  carriers 
operating  to  or  from  any  point  within 
the  United  States,  its  territories, 
possessions,  or  the  District  of  Columbia 
are  afforded  the  same  protection  under 
the  AWA  as  if  they  were  being 
transported  by  U.S.  air  carriers. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 


Health  Inspection  Service  has 
determined  that  this  determination  to 
regulate  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this 
determination  to  regulate  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB).  Please 
send  written  comments  concerning  the 
information  collection  or  recordkeeping 
requirements  included  in  this 
determination  to  regulate  to  the  Office 
of  Information  and  Regulatory  Affairs, 
OMB,  Attention:  Desk  Officer  for 
APHIS,  Washington,  DC  20503.  Please 
state  that  your  comments  refer  to  Docket 
No.  02-012-1.  Please  send  a  copy  of 
your  comments  to:  (1)  Docket  No.  02- 
012-1,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  Station 
3C71,  4700  River  Road  Unit  118, 
Riverdale,  MD  20737-1238,  and  (2) 
Clearance  Officer,  OCIO,  USDA,  room 
404-W,  14th  Street  and  Independence 
Avenue,  SW.,  Washington,  DC  20250. 

Within  180  days  after  publication  of 
this  determination  to  regulate,  every 
foreign  air  carrier  operating  to  or  from 
any  point  within  the  United  States,  its 
territories,  possessions,  or  the  District  of 
Columbia  will  need  to  complete  a 
registration  form.  Registered  foreign  air 
carriers  will  also  be  required  to  keep 
and  maintain  records  required  under  the 
AWA  regulations  pertaining  to  animal 
transport.  These  records  may  include  a 
copy  of  the  consignor's  written 
guarantee  of  payment  for  transportation 
for  C.O.D.  shipments;  a  shipping 
document;  an  animal  health  certificate 
executed  and  issued  by  a  licensed 
veterinarian;  and,  if  needed,  an 
acclimation  statement  indicating  that 
the  animal  being  transported  can 
withstand  temperatures  colder  or 
warmer  than  the  minimums  or 
maximums  specified  in  the  regulations. 
In  addition,  depending  on  the  species. 
the  regulations  may  require  that 
instructions  for  the  administration  of 
drugs,  medication,  other  special  care, 
food,  and  water,  as  well  as  other 
shipping  documents,  be  attached  to  the 
outside  of  the  animal's  primar\' 
enclosure. 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  our  proposed  information 
collection  and  recordkeeping 
requirements.  These  comments  will 
help  us: 


(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agency's 
fiuictions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.162037  hours 
per  response. 

Respondents:  Foreign  air  carriers 
transporting  animals  covered  by  the 
Animal  Welfare  Act. 

Estimated  annual  number  of 
respondents:  20. 

Estimated  annual  number  of 
responses  per  respondent:  54. 

Estimated  annual  number  of 
responses:  1,080. 

Estimated  total  annual  burden  on 
respondents:  175  hours.  (Due  to 
averaging,  the  total  annual  biuden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

Copies  of  this  information  collection 
can  be  obtained  from  Mrs.  Celeste 
Sickles.  APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

Government  Paperwork  Elimination 
Act  Compliance 

The  Animal  and  Plant  Health 
Inspection  Service  is  committed  to 
compliance  with  the  Government 
Paperwork  Elimination  Act  (GPEA), 
which  requires  Government  agencies  in 
general  to  provide  the  public  the  option 
of  submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible.  For  information 
pertinent  to  GPEA  compliance  related  to 
this  interim  rule,  please  contact 

Authority:  7  U.S.C.  21.31-21.1^:  7  CFR  2.22. 
2.80.  ami  :?71.7. 

Dorif  m  Washington.  IJC.  tills  6th  day  of 
C:)(  toiler.  2003. 
Bill  Hawks, 

I  'nder  Secretary  for  Marketing  and  Regulatory- 
Programs. 
IFR  Dor  Ofl-2.5788  Filod  10-9-03;  8:45  am] 
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DEPARTME^f^  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2003-CE-43-AO:  Amendment 
39-13328;  AD  2003-20-10] 

RIN2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Beech  (Models  1900, 
1900C,  and  1900D  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  The  FAA  is  adopting  a  new 
airworthiness  directive  (AD)  that 
applies  til  all  Ravtheon  .-Mrcraft 
Companv  (Ravtheon)  BefK:h  Models 
1900,  1900C.  and  t400D  airplanes.  This 
.-\D  requires  you  to  make  a  correction  to 
the  elevator  trim  svstem  maintenance 
procedures,  incorporate  a  temporarv 
revision  to  the  applicable  maintenance 
manual,  and  incorporate  procedures 
that  will  enhance  the  e.vistint;  eU'vator 
trim  operational  check,  everv  time  \ou 
have  maintenance  done  on  the  ele\ator 
trim  system.  This  AD  is  the  result  of  an 
analvsis  of  the  maintenance  procedures 
of  the  eknator  trim  system.  We  are 
issuing  this  AD  to  detect  and  correct  any 
maintenance-induced  problems  with  the 
elevator  trim  svstem  installation  before 
problems  occur  during  riperation   Sui  h 
a  condition  could  lead  to  diffic  ulties  in 
controlling  the  airplane  or  a  total  loss  of 
pitch  control, 

DATES:  This  .AD  becomes  effective  on 
October  1,t.  2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulation  as  of  October  15.  2003. 

We  must  receive  anv  comments  on 
this  .-\D  bv  December  7.  2003. 
ADDRESSES:  I'se  one  of  the  following  to 
submit  comments  on  this  AD: 

•  By  mail:  FA.A.  Ontral  Region. 
Office  of  the  Regional  C^ounsel. 
Attention:  Rules  Docket  No.  2003-<;E- 
43-AD.  901  Locust.  Room  506,  Kansas 
tiitv,  Missouri  64106 

•  Byfax:(8\d]  329-3771. 

•  Bvp-mail:  9-ACE-7-Docket^;fan.oov. 
Comments  sent  electronicallv  must 
contain  "Docket  No.  2003-CE-43-AD' 
in  the  subject  line.  If  you  send 
comments  electronically  as  attached 
electronic  files,  the  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII. 

You  mav  get  the  service  information 
identified  in  this  .-\D  from  Ravtheon 
.■\ircraft  Companv.  9709  E  f'entral. 


Wichita,  Kansas  67201-0085;  telephone: 
(800) 429-5372  or  (316) 676-3140. 

You  may  view  the  AD  docket  at  FAA, 
Central  Region.  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2003-CE-43-AD,  901  Locust.  Room 
506,  Kansas  City,  Missouri  64106.  Office 
hours  are  8  a.m.  to  4  p.m.,  Mondav 
through  Friday,  e.\c:ept  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  B.  Morgan,  Aerospace  Engineer, 
FAA.  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100, 
Mid-tiontinent  Airport.  Wichita,  Kansas 
67209;  telephone:  (316)  946-4154; 
facsimile;  (316)  946^107. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD:" 

On  August  26.  2003,  a  Raytheon 
Model  Beech  1900D  twin-turboprop 
airplane  was  involved  in  an  accident  in 
the  Nantucket  Sound  off  southeastern 
.Massachusetts.  The  Raytheon  Beech 
Model  1900D  is  designed  to  carrv  19 
passengers.  Act:ording  to  initial  reports. 
the  airplane  took  off  of  Runwav  24  at 
B.irnstable  Munif:i[ial  Airport  on  Cape 
t!o(f   The  pilot  immediatelv  declarecl  an 
emergencN  and.  %vhile  en  route  to  make 
■an  emergencv  landing  on  Runwav  33. 
crashed  into  the  water 

While  there  is  no  determination  of  the 
cause  of  the  accident  and  the 
in\t'stig.ition  is  ongoing.  FAA's  re\'iew 
ot  the  current  maintenance  procedures 
■  if  the  elevator  trim  system  reveals  the 
toUowing: 

—  The  tigure^  m  the  applicable 
maintenance  manuals  depict  the 
elevator  trim  cable  drum  at  180 
degrees  from  the  installini  position 
and  show  the  open,  keyed  side  of  the 
drum  instead  of  the  flat  side  of  the 
drum.  Following  these  figures  when 
in>talling  the  control  cables  on  the 
for'vvard  control  cable  drum  could 
reverse  the  action  of  the  elevator 
manual  trim  svstem;  and 
— The  e.xisting  procedure  can  be 

enhaiK  I'd  bv  visually  confirming  the 
trim  wheel  position  and  the  trim  tab 
position  are  consistent.  Such  a  check 
would  detect  <ind  correct  anv 
problems  with  tht;  elevator  trim 
system  installation  before  problems 
occur  during  operation. 
Although  the  figun!s  (figure  9  f(jr  the 
1900  I'lOOC  and  figure  201  for  the 
1900D)  in  the  existing  maintenance 
manuals  are  incorrectlv  depicted, 
following  the  step-bv-step  written 
instructions  in  the  existing  procedure 
and  referring  to  the  orientation  of  the 
parts  removed  would  result  in  the 
correct  installation  and  action  of  the 
ele\-,itor  trim  svstem. 


What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

An  incorrectly  installed  elevator  trim 
system  component,  if  not  detected  and 
corrected,  could  result  in  difficulties  in 
controlling  the  airplane  or  a  total  loss  of 
pitch  control. 

Is  There  Service  Information  That 
Applies  to  This  Subject? 

Raytheon  has  issued  Safetv 
Communique  No.  234,  dated  September 
2003.  to  address  this  issue. 

What  Are  the  Provisions  of  This  Service 
Information? 

The  safety  communique  includes 
information  about  the  incorrect 
depictions  of  the  figures  in  the 
applicable  maintenance  manuals  and 
also  references  the  following  temporary 
maintenance  manual  revisions; 

— Temporary  Revision  No.  27-5  to  the 
Model  1 900/ 1900C  Airliner 
Maintenance  Manual:  Revised 
ELEVATOR  TRIM  OPERATIONAL 
CHECK;  and 

— Temporary  Revision  No.  27-9  to  the 
Model  1900D  Airliner  Maintenance 
Manual:  Added  MANUAL 

elev.\tor  trim  operational 
c;heck. 

FAA's  Determination  and  Requirements 
of  the  AD 

What  Has  FAA  Decided? 

We  have  evaluated  all  pertinent 
information  and  identified  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design. 

Since  the  unsafe  condition  idescribed 
previously  is  likely  to  exist  or  develop 
on  other  Ravtheon  Beech  Models  1900, 
1900C,  and  19000  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
detect  and  correct  any  maintenance- 
indnced  problems  with  the  elevator  trim 
system  installation  before  problems 
occur  during  operation.  Such  a 
condition  could  lead  to  difficulties  in 
controlling  the  airplane  or  a  total  loss  of 
pitch  control. 

What  Does  This  AD  Require? 

This  AD  requires  you  to; 

— Make  a  correction  to  the  elevator  trim 
system  maintenance  procedures; 

— Incorporate  a  temporary  revision  to 
the  applicable  maintenance  manual: 
and 

— Incorporate  procedures  that  will 
enhance  the  existing  elevator  trim 
operational  check  every  time  you 
have  maintenance  done  on  the 
elevator  trim  system. 
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How  Does  the  Revision  to  14  CFR  Part 
39  Affect  This  AD? 

On  July  10,  2002,  we  published  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
July  22,  3002),  which  governs  FAA's  AD 
system.  This  regulation  now  includes 
material  that  relates  to  altered  products, 
special  flight  permits,  and  alternative 
methods  of  compliance.  This  material 
previously  was  included  in  each 
individual  AD.  Since  this  material  is 
included  in  14  CFTl  part  39,  we  will  not 
include  it  in  futvue  AD  actions. 

Comments  Invited 

Will  I  Have  the  Opportunity  To 
Comment  Prior  to  the  Issuance  of  the 
Rule? 

This  AD  is  a  final  rule  that  involves 
requirements  affecting  flight  safety  and 
was  not  preceded  by  notice  and  an 
opportunity  for  public  comment; 
however,  we  invite  you  to  submit  any 
written  relevant  data,  views,  or 
arguments  regarding  this  AD.  Send  your 
comments  to  an  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-CE-43-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it;  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  cispects  of 
the  rule  that  might  suggest  a  need  to 
modify  it.  If  a  person  contacts  us 
through  a  nonwritten  communication, 
and  that  contact  relates  to  a  substantive 
part  of  this  AD,  we  will  summarize  the 
contact  and  place  the  summary  in  the 
docket.  We  will  consider  all  comments 
received  by  the  closing  date  and  may 


amend  the  AD  in  light  of  those 
comments. 

Regulatory  Findings 

Will  This  AD  Impact  Various  Entities? 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Will  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action  ? 

For  the  reasons  discussed  above,  I 
certify  that  this  AD: 

1.  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  summary  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
Include  "AD  Docket  No.  2003-CE-43- 
AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106lg).  40113.44701. 
§39.13    [Amended] 

■  2.  The  FAA  amends  §39.13  by  adding 
the  following  new  airworthiness 
directive  (AD): 

2003-20-10    Raytheon  Aircraft  Company: 

Amendment  39-13328;  Docket  No. 
2003-CE^3-.^D. 

When  Does  This  AD  Become  Effective? 

(a)  This  AD  becomes  effective  on  October 
15,  2003. 

Are  Any  Other  ADs  Affected  by  This  Action? 

(b)  None.  

What  Airplanes  Are  Affected  by  This  AD? 

(c)  This  AD  affects  Models  Beech  1900, 
1900C.  and  1900D  airplanes,  all  serial 
numbers,  that  are  certificated  in  any  category. 

What  Is  the  Unsafe  Condition  Presented  in 
This  AD? 

(d)  This  AD  is  the  result  of  an  analysis  of 
the  maintenance  procedures  of  the  elevator 
trim  system.  We  are  issuing  this  AD  to  detect 
and  correct  any  maintenance-induced 
problems  with  the  elevator  trim  system 
installation  before  problems  occur  during 
operation.  Such  a  condition  could  lead  to 
difficulties  in  controlling  the  airplane  or  a 
total  loss  of  pitch  control. 

What  Must  I  Do  To  Address  This  Problem? 

(e)  To  address  this  problem,  you  must 
accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  Using  pen  and  Ink,  mark  the  applicable  fig- 
ure   in    the    maintenance    manual    as    ref- 
erenced below.   The  depiction  in  the  ref- 
erenced figures  is  incorrect  for  the  elevator 
trim  drum  only  and  depicts  the  cable  drum  at 
180  degrees  from  the  installed  position  and 
shows  the  open,  keyed  skJe  of  the  drum  in- 
stead of  the  flat  side  of  the  drum.  Insert  cor- 
rected figure  (Figure  1  of  this  AD)  into  the 
applicable  maintenance  manual  and  identify 
It  accordingly: 
(i)  Figure  9  of  Chapter  27-10-00  of  the 
Model  1 900/1 900C  Aidiner  Maintenance 
Manual  (11 4-59002 1-7B)  Clearly  note 
in  pen  that  existing  portion  of  Figure  9  Is 
correct  for  the  aileron  trim  drum  only  and 
Insert  corrected  figure  (Figure  1  of  this 
AD)  marked  in  pen  as  correct  for  the  el- 
evator trim  dmm  only;  or 


Before  the  next  time  you  have  maintenance 
done  on  the  elevator  trim  system. 


As  specified  In  Raytheon  Safety  Communique 
No.  234,  dated  September  2003. 
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Actions 


Compliance 


Procedures 


(2) 


(ii)  Mark  out  Figure  201  of  Chapter  27-30- 
04  of  trie  l^odel  1900D  Airliner  Mainte- 
nance Manual  (125-590000-15)  Insert 
corrected  figure  (Figure  1  of  this  ADi 

ncorporafe  the  applicable  temporary  revi- 
nto   the   nnamtenance   manuals   as   foi- 


sion 
'ows 
(I)    Temporan/    Revision    No    2^-5   to   the 
Model  1900'1900C  Airliner  Maintenance 
Manual       Revised     ELEVATOR      TRIM 
OPERATIONAL  CHECK   or 
(111   Temporary    Revision   No    27-9   to   the 
Model  1900D  Airliner  Maintenance  Man- 
ual   Added  MANUAL  ELEVATOR   TRIM 
OPERATIONAL  CHECK 
3i  Do  the  elevator  trim  operational  check  that 
IS   specified   m   the   applicable   maintenance 
manual  and  temporan/  revisions  to  the  main- 
tenance manual  as  referenced    n  paragraph 
ie)i2-)  of  this  AD 


Before  the  next  time  you  have  maintenance 
done  on  the  elevator  tnm  system 


As  specified  in  Raytheon  Safety  Communique 
No  234,  dated  September  2003. 


Pnor  to  furlher  flight  after  each  time  you  have 
maintenance  done  on  the  elevator  trim  sys- 
tem 


As  specified  m  Rayttieon  Safety  Communique 
No  234.  dated  September  2003:  and  Tem- 
porary Revision  No  27-5  to  the  Model 
1 900/1 900C  Airliner  Maintenance  Manual: 
Revised  ELEVATOR  TRIM  OPERATIONAL 
CHECK;  or  Temporary  Revision  No.  27-9 
to  the  Model  1900D  Airliner  Maintenance 
Manual  Added  MANUAL  ELEVATOR  TRIM 
OPERATIONAL  CHECK,  both  dated  Sep- 
tember 12.  2003.  as  applicable. 


BILLING  CODE  4910-13-P 


RIGHT  HAND  THREADS  CABLE  FROM  THE  PEDESTAL 
TAB  CONTROL  DRUM  TO  THE  LEFT  HAND  THREADS 
CABLE  OF  THE  ACTUATOR  DRUM 


CABLE  LOCK 
PIN 


FORWARD 
AS  INSTALLED 


LEFT  HAND  THREADS  CABLE  FROM  THE  PEDESTAL  TAB 
CONTROL  DRUM  TO  THE  RIGHT  HAND  THREADS 
CABLE  OF  THE  ACTUATOR  DRUM 


Figure  1 
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BiLUNG  CODE  4910-13-C 

What  About  Alternative  Methods  of 
Compliance? 

(f)  You  may  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD  by  following  the  procedures  in  14 
CP'R  39.13.  Send  vour  request  to  the  Manager, 
Wichita  Aircraft  Certification  Office  (ACO), 
FAA.  For  information  on  any  already 
approved  alternative  methods  of  compliance, 
contact  Chris  B.  Morgan,  Aerospace  Engineer, 
FAA,  Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid-Continent 
.Airport.  Wichita.  Kansas  67209;  telephone: 
(316)  946-4154:  facsimile:  (316)  946-4107. 

Is  There  Material  Incorporated  by 
Reference? 

(g)  You  must  do  the  actions  required  by 
this  AD  per  Raytheon  Safety  Communique 
No.  234,  dated  September  2003;  and  either 
Ravtheon  Temporary  Revision  No.  27-5  to 
the  Model  1900/1900C  Airliner  Maintenance 
Manual:  Revised  ELEVATOR  TRIM 
(OPERATIONAL  CHECK,  or  Raytheon 
Temporary  Revision  No.  27-9  to  the  Model 
1900D  .Airliner  Maintenance  Manual:  Added 
MANUAL  ELEVATOR  TRIM  OPERATIONAL 
CHECK,  both  dated  September  12.  2003.  The 
Director  of  the  Federal  Register  approved  the 
incorporation  by  reference  of  this  service 
bulletin  in  accordance  with  5  U.S.C.  552(a) 
and  1  t;FR  part  51.  Raytheon  Aircraft 
Company.  9709  E.  Central,  Wichita,  Kansas 
67201-O0H5;  telephone:  (800)  429-5372  or 
(316)  676-3140.  You  may  review  copies  at 
F.\.\,  Central  Region.  Office  of  the  Regional 
Counsel,  901  Locust.  Room  506.  Kansas  City. 
Mi-ssouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW..  suite  700,  Washington,  DC. 

Issued  in  Kansas  City,  Missouri,  on 
October  2,  2003. 

Dorenda  D.  Baker, 

Acting  Manager.  Small  Airplane  Directorate, 

Aircraft  Certification  Ser\'ice. 

|FR  Do( .  03-25591  Filed  10-9-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2003-SW-08-AD;  Amendment 
39-13329;  AD  2003-20-11] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
Deutscliiand  GmbH  Model  EC135  PI, 
P2,  T1,  and  T2  Helicopters 

AGENCY:  Federal  Aviation 
Administxation,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
for  Eurocopter  Deutschland  GmbH 
(ECD)  Model  EC135  Pi  and  EC135  Tl 
helicopters.  That  AD  currently  requires 


adding  the  AD  or  a  statement  to  the 
Rotorcraft  Flight  Manual  (RFM) 
informing  the  pilot  to  reduce  power  and 
land  as  soon  as  practicable  if  a  thump- 
like sound  followed  by  unusual 
vibration  occurs  diuing  flight.  That  AD 
also  requires  visually  inspecting  the 
main  rotor  drive  torque  strut  assembly 
(strut)  for  a  crack  or  a  break,  recording 
the  inspections  in  the  historical  or 
equivalent  record,  and  re- marking  and 
relocating  the  strut,  as  appropriate,  and 
replacing  any  unairworthy  strut  with  an 
airworthy  strut.  Also,  that  AD 
establishes  life  limits  for  certain  struts 
and  revises  the  life  limit  for  other  struts. 
This  amendment  retains  the  same 
requirements  but  adds  the  ECD  Model 
EC135  P2  and  EC135  T2  helicopters  to 
the  applicability  and  requires  replacing 
certain  life-limited  struts  with  titanium 
struts.  This  amendment  is  prompted  by 
the  manufacture  of  a  titanium  strut  that 
provides  a  permanent  correction  to  the 
unsafe  condition  that  led  to  limiting  the 
life  of  other  struts  that  have  failed.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  a  strut  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  November  14,  2003, 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
14, 2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  American  Eurocopter  Corporation, 
2701  Forum  Drive,  Grand  Prairie,  Texas 
75053-4005.  telephone  (972)  641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Monschke,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate. 
Rotorcraft  Standards  Staff,  Fort  Worth. 
Texas  76193-0110.  telephone  (817) 
222-5116,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  by 
superseding  AD  2001-18-13, 
Amendment  3»-12439  (66  FR  47878, 
September  14,  2001).  for  the  specified 
model  helicopters  was  published  in  the 
Federal  Register  on  June  5,  2003  (68  FR 
33663).  The  action  proposed  retaining 
the  requirements  to  add  the  AD  or  a 
statement  to  the  Rotorcraft  Flight 
Manual  (RFM)  informing  the  pilot  to 
reduce  power  and  land  as  soon  as 
practicable  if  a  thump-like  sound 


followed  by  unusual  vibration  occurs 
during  flight.  Also,  the  action  proposed 
retaining  the  requirements  to  visually 
inspect  each  strut  for  a  crack  or  a  break; 
to  record  the  inspections  in  the 
historical  or  equivalent  record;  to  re- 
mark and  relocate  the  strut,  as 
appropriate;  to  replace  any  unairworthy 
strut  with  an  airworthy  strut;  and  to 
establish  or  revise  life  limits  for  certain 
struts.  In  addition  to  the  requirements  in 
the  current  AD,  that  action  proposed 
adding  the  ECD  Model  EC135  P2  and 
EC135  T2  helicopters  to  the 
applicability  and  replacing  certain  life- 
limited  struts  with  titanium  struts. 

The  Luftfahrt-Bundesamt  (LB A),  the 
airworthiness  authority  for  the  Federal 
Republic  of  Germanv.  advises  that 
struts.  (P/N)  L633Mi001  103  and 
Lb33Ml001  105,  should  not  be  used 
beyond  December  31,  2004.  The  LBA 
advises  replacing  those  struts  with 
torque  struts.  P/N  L633M1001  104,  after 
January  1.  2005. 

ECD  has  issued  Alert  Service  Bulletin 
EC135-63A-002.  Revision  2,  dated  June 
26,  2002  (ASB),  which  specifies 
inspecting  for  a  crack,  marking  strut 
locations  and  serial  numbers,  and 
transferring  the  location  side  of  the 
torque  struts  or  replacing  each  strut, 
P/N  L633M1001  103  or  L633M10001 
105.  with  a  torque  strut.  P/N 
L633M1001  104,  that  is  anodized  and 
not  coated  with  paint,  which  have  no 
life  limit.  The  LBA  classified  this  ASB 
as  mandator^'  and  issued  AD  No.  2001- 
107/2,  dated  September  19,  2002,  to 
ensure  the  continued  airworthiness  of 
these  helicopters  in  the  Federal 
Republic  of  Germany. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAAs  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

On  Julv  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs 
FAA's  AD  system.  This  regulation  now 
includes  material  that  relates  to  special 
flight  permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  have 
not  included  it  in  this  AD  action. 

The  FAA  estimates  that  this  AD  will 
affect  50  helicopters  of  U.S.  registry. 
The  AD  will  take  approximately  '-'^  work 
hour  for  the  flashlight  and  mirror 
inspection;  2.5  work  hours  to  remark, 
relocate,  and  inspect  with  a  magnifying 
glass;  and  1  hour  to  replace  both  struts. 
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The  average  labor  rate  is  S60  per  vvnrlk 
hour.  Required  parts  will  cost 
approximately  S9.69b  per  holu;(jpter. 
Based  on  these  figures,  we  estimate  the 
total  cost  impact  of  the  proposed  AD  on 
f  S.  operators  to  be  ,S496.H0() 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effe<  t  on 
the  -States,  on  the  relationship  between 
the  natioQdl  (Government  and  the  .States. 
or  (jn  the  distribution  of  povver  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  undtT 
E.xecutive  Order  13132. 

For  the  reasons  discussed  above.  I 
certifv  that  this  aition  {!)  is  not  a 
"significant  regulatnrv  action"  under 
Executive  Ord^r  lJ8fi6;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  no.u!  February  Jti.  1979);  and  (3) 
will  not  have  a  significant  ecunomu; 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Dot  ket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  thf'  lo(  ation  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  ,39 

.-\ir  transportation.  .Aircraft.  Aviation 
safety.  Incorporation  by  retcrence, 
Safety. 

Adoption  of  the  .\mendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  .Administrator, 
the  Federal  .Aviation  .Administration 
amends  part  i9  of  the  Federal  .Aviation 
Regulations  '14  CiFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  I.  The  authority  ( itation  for  part  39 
continues  to  read  as  follows: 

Authorifv:  4'i  1'  S.C.  106(g).  40113.  44701 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  Amendment  39-12439  (66  FR 
47878,  September  14.  200!),  and  by 
adding  a  new  airworthiness  directive 
(.AD).  .Amendment  39-13329  to  read  as 
follows: 

^2003-20-11     EurtH;opter  Deutschland 

GmbH:  Am^ndmen!  i'}-13329.  Docket 
No  2003-SVV-O8-AD  Supersedes  AD 
2001-1B-13.  Amendment  :i^>-12439. 
Docket  No.  2001-S\V-I9-AD 

Apphrabilitv:  Model  EC135  Pi.  P2,  Tl.  and 
12  helicopters,  with  main  rotor  drive  torque 
strut  assembly  (strut),  part  number  (P/N) 
L633.M1001  103  or  L633M1001  105, 
mstalled.  certificated  in  any  category. 


Compliance:  Hfi.{u\r>'i\  hs  miiH.itfd.  unless 
accomplished  previonsiv 

To  prevent  failurt>  ni  tlu'  strut  .iiui 
subse()UHiit  )i]s'.  nt  I  iinini]  nt  thi-  lu'lic  npter, 
accomplish  the  tnilnwing 

(a)  Before  furtht-r  flight.  instTl  a  copy  of 
this  AD  or  a  slatemenl  uito  Itie  Emergency 
Procedures  .Section  of  the  Kotorcrah  Flight 
Manual  (RFM)  to  inform  the  pilot  to  reduce 
power  and  land  as  soon  as  practicable  if  a 
thump  like  sound  followd  b\  unusual 
vibration  occurs  during  flight 

(b)  Within  10  hours  tirnein-service  (TLSI. 
visually  inspett  each  strut  with  9.5(1  or  rnnr(> 
hours  TIS  for  a  crack  or  a  break  usnig  d 
flashlight  and  a  mirror  in  arcordaiK  •■  with 
the  AccomplishiniMU  Instructions,  paragraph 
3.B.(1)  and  3.B.(2).  of  Eurocopler  AU-rt 
Service  Bulletin  EC135-63A-002.  R-nision  2. 
dated  June  26.  2002  (ASB)  Repl.i(  e  any 
cracked  or  broken  strut  with  an  airworthy 
strut  before  further  flight 

(c)  Inspect  the  following  struts  for  a  crack 
or  a  break,  using  a  6-power  or  higher 
magnifying  glass,  and  re-mark  and  relocate 
each  strut  in  accordant  e  with  the 
Accomplishment  Instructions,  paragraph 
3.C..  of  the  ASB.  This  AD  does  not  require 
you  to  return  any  part  to  the  manufactunr 

(1)  For  a  strut  with  less  than  950  hours  US. 
inspect  before  accumulating  1000  hours  TIS. 

(2)  For  a  strut  with  950  or  more  hours  TIS. 
inspe<'t  within  50  hours  TIS. 

(3)  Replace  any  cracked  or  broken  strut 
with  an  airworthy  strut  before  further  flight. 

(d)  This  AD  revises  the  .Airworthiness 
Limitations  section  of  the  maintenance 
manual  by  establishing  a  life  limit  of  lOOd 
hours  TIS  for  each  strut,  P/N  L633M100I  l(U 
and  L633M1001  105.  in  its  original  loc  aiion 
with  an  additional  100(1  hi lurs  I  I^  it  [UM|)fri\ 
re-marked  and  relocated  iJOOO  tnnns  tut.ii 
TIS)  in  accordance  with  the  Ai:complishriu'ni 
Instructions,  paragraph  3.C.(3)  of  the  .ASB. 

(e)  Record  details  of  the  inspections  in  the 
historical  or  equivalent  records  in  accordanc >■ 
with  the  Accomplishment  Instructions. 
paragraph  3.C.(4)  of  the  .ASR 

(f)  When  a  strut.  P/N  L633Ml()()l   IIH  m 
L633M1001  105,  reaches  its  lit^  limit,  replace 
it  with  a  titanium  strut, 

P/N  L633M1001  104.  which  must  be  used  in 
pairs,  one  strut  on  each  side  of  the 
transmission.  The  titanium  struts  have  no  life 
limit.  After  installing  a  strut.  P/N  L6:j:<.M1()01 
104,  adjust  the  weight  and  balance  In  using 
the  weight  and  moment  stated  in  thi' 
Planning  Information,  paragraph  1  H    of  the 
.ASB. 

(g)  On  or  before  December  3  1 .  2004. 
replace  each  strut.  P/N  L63:JM1U01  103  or 
L633M10U1  lO.i    with  a  strut.  P/N 
L633.Ml()01   104 

(h)  Kejijac  uiu  struts,  P  N  l.h  f.jMlOOl  103 
and  LivM.M  1(1(11  10,').  with  titanium  struts, 
P/N  L633M1001  104,  constitutes  terminating 
action  for  the  requirements  of  this  AD 

(i)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD.  follow  the  proc:edures  in  14  (TR 
39.19.  Contact  the  Safety  .Management  Croup 
for  information  about  previoiislv  apfiroved 
alternative  methods  of  compliaiii >• 

(j)  The  inspections  and  replacement  of  the 
struts  shall  be  done  in  accordance  with 
Eurocopter  DeutschLmd  (CrnhH)  .Ali^rt 


Service  Bulletin  EC  13 5-63. A -002.  Revision  2, 
dated  June  26,  2002.  The  Director  of  the 
Federal  Register  approved  the  incorporation 
by  reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  ('FR  part  51.  Copies  may  be 
obtained  from  .American  Euroc:opler 
CAirporation,  2701  Forum  Drive,  Crand 
Prairie,  Texas  75053-4005,  telephone  (972) 
641-3460.  fax  (972)  641-3527.  Copies  may  be 
iiispec  ted  at  the  F.A.A,  Offic:e  of  the  Regional 
Counsel,  .Southwest  Region,  2601  Meacham 
Blvd..  Room  663.  Fort  Worth,  Texas:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  \W,,  suite  700,  Washington, 
DC. 

.Note:  The  sulijec  t  ot  this  .AD  is  dddressed 
in  Luftfahrt-Bundesamt  (Federal  Republic:  of 
Germany)  .AD  2001-107/2,  dated  September 
19,  2002. 

Issued  in  Fort  Worth.  Texas,  on  September 
29,  2003. 

David  .A.  Downey, 

ManagfT.  Hoton  raft  Dircrtomti'.  .  Aircraft 
CA'rti'icdtion  Srr\irr 

|FK  Dcj(  ,  ():i-25592  Filfci  10-9-03:  8:45  am| 

B(LL(NG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-15718:  Airspace 
Docket  No.  03-ACE-60] 

Modification  of  Class  E  Airspace; 
Wayne,  NE 

agency:  Federal  Aviation 
.Administration.  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 


SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at 
Wayne.  NE. 

EFFECTIVE  DATE:  0901  UTC,  December 
25.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Br^nda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A  DOT 
Regional  Headquarters  Building,  Federal 
.Aviation  Administration.  901  Locust, 
Kansas  City.  MO  64106;  telephone: 
(816) 329-2524. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  August  18,  2003  (68  FR 
49349).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
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written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
December  25,  2003.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City,  MO,  on  September 
25,  2003. 
Paul  J.  Sheridan, 

Acting  Manager.  Air  Traffic  Division,  Central 
Region. 
|FR  Dor.  03-25748  Filed  10-9-03;  8:45  am] 

BILUNG  CODE  4910-13-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  30 

Foreign  Futures  and  Options 
Transactions 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Order. 


SUMMARY:  By  this  Order,  the  Commodity 
Futures  Trading  Commission 
("Comraission")  is  consolidating  and 
updating  the  relief  set  forth  in  prior 
orders  issued  pvusuant  to  Commission 
Rule  30.10  regarding  the  offer  and  sale 
of  foreign  futures  and  options  contracts 
to  customers  located  in  the  U.S.  by  firms 
located  in  the  U.K.  to  reflect  the 
substitution  of  the  Financial  Services 
Authority  for  various  U.K.  regulatory 
and  self-regulatory  organizations. 
EFFECTIVE  DATE:  October  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  Esq.,  Deputy 
Director,  or  Andrew  V.  Chapin,  Esq., 
Special  Counsel,  Compliance  and 
Registration  Section,  Division  of 
Clearing  and  Intermediary  Oversight, 
Commodity  Futures  Trading 
Commission,  1155  21st  Street,  NW., 
Washington,  DC,  20581.  Telephone: 
(202)  418-5430.  E-mail: 
Ipatent@cftc.gov  or  achapin@cftc.gov, 
respectively. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  issued  the  following 
Order: 

Order  Substituting  the  Financial 
Services  Authority  as  the  Sole 
Regulatory  Authority  in  the  United 
Kingdom  in  Prior  Conunission  Orders 
and  Amending  Certain  Terms  and 
Conditions 

Existing  Rule  30. 1 0    Relief 

In  1989,  the  Commission  issued  a 
series  of  orders  pursuant  to  Rule  30.10 
authorizing  certain  firms  located  in  the 


U.K.  to  conduct  brokerage  activities  for 
U.S.  customers  on  certain  non-U. S. 
exchanges  without  having  to  register 
with  the  Commission  as  a  futures 
commission  merchant  or  otherwise 
comply  with  certain  other  requirements 
set  forth  in  Parts  1  and  30  of  the 
Commission's  rules.'  The  Orders  were 
issued  to  the  Securities  Investment 
Board  ("SIB"),  the  Investment 
Management  Regulatory  Organisation 
("IMRO"),  the  Association  of  Futures 
Brokers  and  Dealers  ("AFBD").  and  The 
Securities  Association  ("TSA").^  The 
U.K.  Rule  30.10  Orders  applied  to 
brokerage  activities  on  or  subject  to  the 
rules  of  Recognized  Investment 
Exchanges  ("RIES")  in  the  U.K.  or  any 
non-U. S.  exchange  designated  by  the 
SIB  as  an  investment  exchange  (referred 
to  as  Designated  Investment  Exchanges 
or  "DIEs")  undertaken  by  firms 
authorized  to  conduct  investment 
business  in  the  U.K.  from  a  location  in 
the  U.K. 

Since  1989.  the  Commission  has 
amended  and  supplemented  the  U.K. 
30.10  Orders  to  reflect  changes  in  the 
U.K.  regulatory  structure,  clarif\'  the 
terms  and  conditions  set  forth  therein, 
and  provide  related  relief.  First, 
effective  April  1,  1991.  the  TSA  and 
AFBD  merged  to  form  the  SFA. 
Accordingly,  the  Commission  issued  an 
order  acknowledging  the  substitution  of 
SFA  as  a  party  to  several  ongoing 
information  sharing  and  financial 
intermediary  recognition  arrangements 
entered  into  with  the  AFBD,  TSA  and 
SIB  pursuant  to  Part  30  of  the 
Commissions'  rules. '  hi  particular,  the 
Commission  acknowledged  that  all 
confirmations  of  Rule  30.10  relief 
previously  extended  to  AFBD  and  TSA 
firms  remained  effective  with  respect  to 
such  firms  in  their  capacity  as  members 
ofSFA.-* 


'  Commission  rules  referred  to  herein  are  found 
at  17  CFR  Ch.  I  (2003).  Rule  30.10  permits  a  person 
affected  by  the  requirements  contained  in  Part  30 
of  the  Commissions  rules  to  petition  the 
Commission  for  an  exemption  from  such 
requirements.  Appendix  A  to  the  Part  30  rules 
provides  an  interpretative  statement  that  clarifies 
that  a  foreign  regulator  or  self-regulatory 
organization  (■SRO")  can  petition  the  Commission 
under  Rule  30.10  for  an  order  to  permit  regulatees 
or  members  to  conduct  business  from  locations 
outside  the  U.S.  for  U.S.  persons  on  non-U. S 
exchanges  without  registering  as  a  futures 
commission  merchant  under  the  Commodity 
Exchange  Act  ("Act"),  based  upon  the  person's 
substituted  compliance  with  a  foreign  regulatory 
structure  found  comparable  to  that  administered  by 
the  Commission  under  the  Act. 

2  54  FR  21599  (May  9.  1989)  (SIB),  54  FR  21604 
(May  19.  1989)  (AFBD);  54  FR  21609  (May  19,  1989) 
(TSA);  54  FR  21614  (May  19.  1989)  (IMRO)  (along 
with  the  SFA  Order,  collectively,  the  "U.K.  Rule 
30.10  Orders"). 

356  FR  14017  (April  5,  1991). 

*Id.  at  14018. 


Second,  in  1992,  the  Commission 
issued  an  order  commonly  referred  to  as 
the  Limited  Marketing  Order.  ^  The 
Limited  Marketing  Order  permits  firms 
that  have  received  confirmation  of  Rule 
30.10  relief,  without  prior  notice  to  the 
Commission,  to  engage  in  limited 
marketing  conduct  with  respect  to 
foreign  futures  or  option  contracts 
within  the  U.S.  through  their  employees 
or  other  representatives,  subject  to  the 
terms  and  conditions  set  forth  therein. 
As  part  of  the  Limited  Marketing  Order, 
the  Commission  confirmed  that  the 
relief  set  forth  therein  applied  to  those 
firms  having  received  confirmation  of 
relief  under  the  Rule  30.10  orders  issued 
to  the  SIB,  SFA  and  IMRO. 

Third,  in  1997.  the  Commission 
clarified  the  procedures  set  forth  in 
prior  Rule  30.10  Orders  applicable  to 
the  treatment  of  customer  funds  for 
transactions  occurring  on  or  subject  to 
the  rules  of  a  board  of  trade  located 
outside  the  jurisdiction  of  the  recipient 
of  the  Rule  30.10  Order.  In  doing  so,  the 
Commission  interpreted  prior  Rule 
30.10  Orders  to  require  firms  having 
received  confirmation  of  Rule  30.10 
relief  to  comply  with  requirements 
consistent  with  the  secured  amount 
requirement  applicable  to  futures 
commission  merchants  as  set  forth  in 
Rule  30.7.'^  Specifically,  the 
Commission  interpreted  Rule  30.7  to 
require  each  FCM  and  Rule  30.10  firm 
to:  (a)  obtain  and  retain  in  its  files  an 
acknowledgment  from  the  depository 
maintaining  customer  funds  or  property 
that  the  depositor  was  informed  that 
such  money  or  property  was  held  on 
behalf  of  foreign  futures  and  foreign 
options  customer  funds  in  accordance 
with  Rule  30.7;  and  (b)  take  appropriate 
action  (i.e.,  set  aside  funds  in  a  "mirror" 
account)  in  the  event  that  it  became 
aware  that  foreign  futures  and  foreign 
options  customer  funds  were  not  being 
held  in  the  appropriate  manner.  With 
respect  to  the  U.K.,  the  Commission 
clarified  the  procedures  with  which 
SFA  and  IMRO  members  should  comply 


-'  57  FR  49644  (November  3.  1992).  In  1994.  the 
Commission  expanded  the  category  of  persons  to 
whom  qualified  firms  may  direct  limited  ma-ketmg 
conduct.  59  FR  42156  (August  17.  1994). 

6 Rule  30.7  requires  FCMs  who  accept  money, 
securities  or  property  from  foreign  futures  and 
foreign  options  customers  to  maintain  in  a  separate 
account  or  accounts,  such  money,  securities  or 
property  in  an  amount  at  least  sufficient  to  cover 
or  salisfv  all  of  its  current  obligations  to  ihose 
customers.  The  separate  account  or  accounts  must 
be  maintained  under  an  account  name  that  clearly 
identifies  the  hinds  as  belonging  to  foreign  fv(tures 
and  foreign  options  customers  at  a  depositor^  that 
meets  the  requirements  of  Rule  30.7(c). 
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when  dealing  on  behalf  of  U.S. 
customers  on  a  DIE/ 

Fourth,  in  2000.  the  Commission 
further  clarified  the  procedures 
applicable  to  the  treatment  of  customer 
funds  by  FCMs  and  Rule  30,10  firms.  In 
new  Appendix  B  to  Part  30"  and  an 
order  amending  prior  Rule  30  10 
orders,'  the  Commission  revised  its 
prior  interpretation  of  the  Rule  30  7 
secured  amount  requirement.  In 
particular,  the  Commission  stated  that, 
subject  to  an  addititmal  disclosure 
requirement,  the  Rule  30  7 
acknowledgment  only  applies  to  the 
maintenance  of  the  account  or  accounts 
containing  foreign  futures  and  foreign 
options  customer  funds  tiv  the  initial 
depository,  and  not  to  the  manner  in 
which  any  subsequent  depository  holds 
or  -iubsequf'ritlv  transmits  those  hinds. 
Only  if  an  FC.M  or  Rule  30.10  firm  fails 
to  receive  the  required  acknowledgment 
from  the  initial  depositor\-  or  provide 
tht'  necessary  disclosure  statement. 
must  It  then  set  aside  funds  with  an 
acceptable  dept)sitorv  and  receive  from 
such  depository  the  required 
acknowledgment.  With  respect  to  the 
V  K  .  the  Commission  clarified  the 
procedures  with  which  SFA  and  IMRO 
members  should  comply  when  dealing 
on  behalf  of  U.S.  customers  on  a  DIE. '" 

Information  Sharing 

Pnnr  til  the  issuance  of  the  U.K.  Rule 
M)  10  C3r(i»'rs.  the  Commission  entered 
into  the  Financial  InformatiDii  .Sharing 
Memorandum  nf  Cnderstanding 
I'  FlSMCn")  with,  among  others,  SIB. 
AFBD,  TSA  and  IMRQ. ' '  In  order  to 
facilitate  the  exchange  of  information 
related  to  the  Ik   Rule  30, 10  Orders, 
the  Commission  subsequently  entered 
into  the  ■'Addendum  dated  .May  15, 
1MH4  to  Finant  lal  lnff)rniati()n  Sharing 
Memorandum  of  Understanding" 
(■■Addendum")  with,  among  others.  SIB. 
AFBD,  TSA  and  IMRO.'-  The 
r^ommission  and  SIB  also  exchanged 
letters,  referred  to  as  the  Side  Letter  and 
the  Note  to  the  Side  Letter,  regarding  the 
rnntinued  application  of  a  separate 
intnrmation  sharing  arrangement 
between  US,  and  U.K.  regulators 
entered  into  originally  in  1986.' < 


;62  FR  10447  I.Mdrch  7.  1997)  (SFAJ:  62  FR 
I044M  (March  7,  in97|  (IMRO)., 

"65  FR  60558  (October  1 1 .  2000). 

"65  FR  60560  (October  11.  2000)  (referred  to 
ht-rein  as  the  ■Supplemental  Cliertt  Money  Order'"). 

"'65  FR  at  60563-64. 

"Dated  September  1.  1988. 

'^See.  e.S:  54  FR  21604.  21607-08. 

' '  See.  e.g..  54  FR  21604.  21608  The  Side  Letter 
and  Note  to  the  Side  Letter  referred  to  the  1986 
Memorandum  of  Understanding  Between  the 
L'nited  States  Securities  and  Exchange  Commission 
and  the  United  Kingdom  Department  of  Trade  and 
Indusin,  in  Matters  Relating  to  Securities  and 


Recent  Changes  to  the  i'  K  Regulaton- 

Structure 

On  December  1.  2001,  pursuant  to  the 
Financial  Services  and  Markets  Act 
2000  ("2000  Act"),  the  Financial 
Services  Authority  ("FSA"),  as  the 
successor  organization  to  SIB.'-* 
assumed  its  role  as  the  single  U.K. 
regulator  dire(  tlv  responsible  for  the 
regulation  of  investment  business. 
in<  hiding  the  offer  and  .sale  of 
c  ninmoditv  firtures  and  options.  Prior  to 
the  ena(  tment  of  the  2000  Act.  the 
responsibility  for  supervising 
(  onimodity  futures  markets  and 
intermediaries  rested  with  FSA  and 
certain  SKOs.  in(  hiding  the  SFA  and 
IMKO  Pursuant  to  the  mHf)  Financial 
Services  Act  ("FSAct").  FSA  regulated 
the  U  K   financial  markets  and 
estdhlished  general  st.indards  for 
iiuestor  pmtec  tuui.  The  SROs  (  (inferred 
tht;  status  ot  authorization  for 
intermediaries  and  promulgated  general 
fitness  standards,  financial 
requirements,  sales  practice  rules  and 
rules  designed  to  ensure  the  integntv  of 
the  market.  With  the  eiiac  tment  ot  the 
2000  Act,  the  responsibilitv  for  ea(  h  of 
these  tasks  has  been  assumed  by  FSA  as 
the  single  supervisory  authority,  the 
U.K.  SROs  have  been  wound  up.  and 
the  members  of  these  now-defunct 
organizations  are  deemed  to  havf>  been 
authorized  by  FSA.  In  addition,  the  FSA 
Handbook  replac:es  all  prior  rules  and 
regulations  regarding  firm  <  trndut  t  and 
operations.  In  light  of  its  new  regulatory 
role.  FSA  has  requested  that  the 
Commission  amend  the  U.K.  30.10 
Orders  to  reflect  this  change  in 
regulatory  oversight. 

Recent  Changes  Under  thr  (.'.ummoditv 
Futures  Modemizatian  .■\i  t 

The  Commission  notes  th<it  the 
Commoditv  Futures  .Modernization 


betvvHMn  the  I  Inited  Slates  t^^mmodity  Futures 
Trading  Commission  and  the  United  kingdom 
Department  of  Trade  and  Industry  in  Matters 
Relating  to  Futures  (dated  September  23.  1986).  as 
supplemented  by  the  Memorandum  Relating  to  US/ 
UK  MOU  (dated  November  22.  198H).  and 
superseded  by  the  Memorandum  of  Understanding 
on  .Mutual  .Assistance  and  the  Exchange  of 
Information  Between  United  States  Securities  and 
Exchange  Commission  and  Commodity  Futures 
Trading  Commission  and  the  United  Kingdom 
Department  of  Trade  and  industry  and  the 
.Securities  and  Investment  Board  (dated  Sepleml)er 
25,  1991)  (colle<.tivelv,  the  ■US/UK  MOU^).  After 
the  1991  update  to  the  US/UK  MOU,  the  SIB  and 
CFTC  exchanged  letters  confirming  the  continued 
applicability  of  the  Side  Letter  and  the  Note  to  the 
Side  Letter.  .See  Letters  exchanged  by  Wendy  L. 
Gramm.  Chairman.  Commission,  and  Sir  David 
Walker.  Chairman.  SIB.  dated  September  25,  1991, 

"In  1977,  SIB's  name  was  formally  changed  to 
FSA  as  a  first  step  to  unite  banking  supervision  and 
investment  services  regulation  under  one  bcjdy.  In 
1998.  banking  supervision  was  transferred  to  FSA 
from  the  Bank  of  England. 


Act  1"^  amended  the  Act  to  provide  the 
Commission  greater  regulatory 
flexibility  to  streamline  and  eliminate 
unnecessary  regulation  for  the  entities 
regulated  under  the  Act.  With  this  in 
•   mind,  Commission  staff  has  reviewed 
the  Commission  Orders  issued  pursuant 
to  Rule  30.10.  As  part  of  this  review. 
Commission  staff  has  discussed  with 
each  Rule  30.10  Order  recipient  how 
best  to  update,  if  necessary,  the 
information  contained  in  the  Order. 
whether  some  or  all  of  the  terms  and 
conditions  of  the  order  continue  to  be 
necessary,  and  whether  new  ccmditions 
may  be  required  based  upon 
developments  in  the  relevant 
jurisdiction. 

In  response  to  t^ommission  staff's 
discussion  with  it,  FSA  has  requested 
further  that  the  (Commission  amend 
certain  terms  and  conditions  set  forth 
within  the  I'.K.  Rule  30.10  Orders."' 
Specifically.  FSA  requested  the 
iollowing  changes: 

1.  /(j.sA  DlSi  /oM//e    .Siihse(jiii-iit  1(1  llic 

Cnmmission  issiiiiifi  ihr  I    k.  Rule  .ii).  id 
Orders,  it  adopted  .Appendix  .\  tu  Rule 
1  "i')((.).'"  In  doing  so.  the  Ciomniissioii  iieied 
tiiat  the  generic  risk  disi  Insure  sl.iicineni  si.t 
forth  in  .Appendi.x  ,\  nia>  he  used  ui  lieu  ul 
the  st.itenients  required  by  Commission  Rules 
15,'),  Rule  3:i.7  and  the  s|ie(  iiil  hHiikniptc  v 
disclosures  of  Commissicwi  Rule  I'lll. !(()'" 
The  Commission  determined  liulher  th.it  ,dl 
lirrns  operating  pursuant  to  i onfirnied  Rule 
U).l(l  relief  inav  elect  to  use  (tie  generu   risk 
disi  leisure  statement  or  the  risk  disi  losure 
st.itenienls  ni.uidrited  h\  Commission  Rules 
l..T,T  .ind  A.i.T  iuul  ,ippli(  at)le  Commission 
orders.  ,is  appro()riHte. '■'  FSA  Iihs  provided 
DCilO  with  the  written  disi  leisures  recjuired  to 
he  provided  to  prospective  customers 
pursuant  to  FS.\  (.onduct  ot  business  rules 
and  DCIO  has  delerniined  tluit  sui  h 
disclosures  tra(.k  the  language  set  forth  in  the 
generic  risk  disclosure  statement. 
Accordingly.  FS,\  requested  that  the 
Commission  exenifit  firms  designateil  liv  FS.\ 
from  compliance  with  the  Commission's  risk 
disclosure  requirements  as  fhev  apjilv  to 
transactions  under  Part  :)() 

2.  Segregation  of  Customer  Fuiid>-   .\\  the 
time  that  the  CCommission  issued  the  I    k 
Rule  30.10  Orders.  U.S.  customers  were  not 
permitted  to  opt  out  of  segregation. 
Accordingly,  eai  h  C  k   finn  rei  eiving 


I  14  Smi    J7t.,)  (n.'i..nil)er21. 


'■^Pub.  L.  106-5.14 
2000). 

'"See  Letter  from  Mu.h.iel  InlniT,  Uirre  inr  of 
Conduct  of  Business  Standards.  FS,-\.  In  \,i\\v  K,m» 
Thorpe.  Director  for  the  Div  ision  cif  Clearing  ,inil 
Intermediary  Oversight,  dated  lulv  24   200:1  Cluly 
24  Letler^'),  .As  part  nf  its  pnlii  y  In  pruninle  ninre 
transpareni  y  to  the  ac  livities  nt  the  Cnminissinn 
and  to  permit  dffecled  parties  In  voice  their  siippnri 
orcon(,erns.  the  luly  24  Letter  was  posted  on  the 
Commission's  Web  site  and  inlerest(>d  parlies  were 
provided  a  two-week  pennd  In  submit  diiv 
comments.  No  Loninienls  were  received. 

'^59  FR  34376  (|ul\  =,.  1 '(44  I 

'«W,  34378. 

'»/rf,  34379. 
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confirmation  of  relief  was  required  to  consent 
to  refuse  U.S.  customers  the  option  of  not 
segregating  funds  notwithstanding  relevant 
provisions  of  the  U.K.  regulatory  system.^o 
The  Act  recently  was  amended,  however,  to 
permit  intermediaries  conducting  business 
on  a  derivatives  transaction  execution  facility 
("DTEF")  to  offer  any  customer  that  is  an 
eligible  contract  participant  ("ECP")  the  right 
to  opt  out  of  segregation  for  any  transactions 
entered  into  on  the  DTEF.  Pursuant  to  this 
authority,  the  Commission  adopted  Rule 
1 .68,  which  permits  a  DTEF  to  adopt  rules 
allowing  futures  commission  merchants 
("FCMs")  to  offer  certain  sophisticated 
customers  the  right  to  elect  not  to  have  funds, 
that  are  being  carried  by  the  FCM  for 
purposes  of  margining,  guaranteeing,  or 
securing  the  customers'  trades  on  or  through 
a  DTEF.  separately  accounted  for  and 
segregated.-^'  Given  that  the  bulk  of  foreign 
futures  and  options  activity  undertaken  by 
U.S.  persons  is  conducted  by  sophisticated 
customers,  FSA  requested  that  the 
Commission  authoiize  U.K.  firms  to  permit 
U.S.  customers  that  are  ECPs  to  opt  out  of 
segregation  with  respect  to  those  foreign 
futures  and  options  transactions  entered  into 
pursuant  to  the  revised  Order. 

3.  Bank  Undertakings.  Currently,  each  U.K. 
firm  using  an  approved  bank  undertaking  to 
meet  any  part  of  its  financial  resources 
requirement  is  subject  to  a  notification 
requirement  should  the  value  of  customer 
funds  segregated  on  behalf  of  U.S.  customers 
exceed  a  specified  multiple  of  the  firm's 
minimum  financial  requirement.  If  such  an 
event  were  to  occur,  the  firm  consents  to 
notify  FSA  on  its  quarterly  financial 
statement  to  FSA,  or  at  such  other  times  as 
may  be  specified  by  FSA,  the  value  of  funds 
required  to  be  segregated  on  behalf  of  U.S. 
customers.  This  notification  requirement  was 
designed  to  take  into  account  the  impact  of 
bank  undertakings  in  the  context  of  the 
Commission  s  minimum  financial  resource 
requirement  for  futures  commission 
merchants  [i.e..  four  percent  of  segregated 
funds).  FSA  has  represented  that  the 
European  Union's  Capital  Adequacy 
Directive  forbids  certain  regulated  financial 
institutions,  including  firms  authorized  by 
FSA  to  conduct  futures  business  and  hold 
customer  funds,  from  using  bank 
undertakings.  Accordingly.  FSA  requested 
that  the  Commission  eliminate  the 
notification  requirement  for  firms  using  an 
approved  bank  undertaking. 

4.  Regulated  Markets.  Currently,  the  scope 
of  the  U.K.  Rule  30.10  Orders  is  limited  to 
foreign  futures  and  options  traded  on  a 
Recognized  Investment  Exchange  ("RIE")  or 
a  Designated  Investment  Exchange  ("DIE"). 


■!"  The  Part  30  Orders  mandated  compliance  with 
Rule  30.7's  secured  amount  requirement  or  foreign 
equivalent.  The  secured  amount  requirement  set 
forth  in  Rule  30.7,  and  described  more  fully  in 
Appendix  B  to  Part  30,  is  sifciilar  to  the  segregation 
requirement  set  forth  in  Section  4d  of  the  Act  and 
rules  promulgated  thereunder. 

21  66  FR  20740  (April  25,  2001).  At  the  time  of 
the  rulemaking,  the  Commission  determined  to 
defer  its  decision  whether 'to  extend  the  choice  to 
opt  out  of  segregation  to  BCPs  trading  on  designated 
contract  markets,  but  noted  that  it  may  reconsider 
the  issue  in  the  future.  Id.  at  20743. 


As  part  of  the  European  Union's  ("E.U.'s") 
attempt  to  create  a  single  marketplace  among 
all  member  states,  the  Investment  Services 
Directive  applicable  to  all  E.U.  members 
created  a  category  of  markets  known  as  a 
Regulated  Market.  A  Regulated  Market  is  an 
exchange  organized  and  operating  from 
within  one  of  the  E.U.  member  states  that  has 
been  recognized  by  the  E.U.  as  meeting 
certain  standards  for  financial  integrity  and 
customer  protection.  With  the  exception  of 
the  London  Metal  Exchange,  the 
International  Petroleum  Exchange  and  EDX 
London,  all  U.K.  exchanges  that  are  RIEs  are 
now  also  Regulated  Markets  within  the 
meaning  of  the  Investment  Services 
Directive.  Non-U. K.  Regulated  Markets  have 
been  progressively  removed  from  the 
category  of  DIEs  because  they  are  exempt 
from  the  requirement  to  be  authorized  in 
order  to  conduct  investment  business  in  the 
U.K.  The  DIE  classification  presently 
includes  only  non-U. K.,  non-E.U.  markets 
recognized  by  FSA.  Accordingly.  FSA  has 
requested  that  the  Commission  expand  the 
scope  of  the  revised  Order  to  include 
transactions  executed  on  or  subject  to  the 
rules  of  RIEs,  DIEs,  and  Regulated  Markets, 
subject  to  the  existing  limitation  that  an 
exempt  firm  may  not  intermediate 
transactions  on  behalf  of  U.S.  customers  on 
U.S.  exchanges. 

Upon  consideration  of  the  foregoing, 
the  Commission  has  determined  to 
consolidate  and  amend  the  Orders  into 
a  single  Order  restating  the  terms  and 
conditions  for  relief  as  requested  by 
FSA.  Accordingly,  the  Commission 
hereby. 

(1)  Acknowledges  that: 

(a)  Pursuant  to  the  Financial  Services  and 
Markets  Act  2000,  FSA  has  succeeded  the 
SIB,  SFA  and  IMRO  as  the  relevant  U.K. 
regulatory  organization  for  the  supervision  of 
commodity  futures  and  options  transactions 
conducted  within  the  U.K.; 

(b)  Firms  authorized  under  the  Financial 
Services  act  1986  are  now  authorized  to  carry 
on  designated  investment  business  under  the 
Financial  Services  and  Markets  Act  2000; 

(c)  Provisions  made  under  the  Financial 
Services  Act  of  1986  have  been  replaced  by 
generally  equivalent  provisions  of  the  FSA 
Handbook  for  rules  and  guidance  under  the 
Financial  Services  and  Markets  Act  2000; 

(d)  All  confirmations  of  Rule  30.10  relief 
previously  extended  and  then  in  effect  by 
Commission  staffer  the  National  Futures 
Association  ("NFA") "  to  SIB,  SFA  and 
IMRO  firms  remain  effective  with  respect  to 
such  firms  in  their  capacity  as  new  regulatees 
of  FSA; 

(e)  The  Financial  Information  Sharing 
Memorandum  of  Understanding  and  related 
information-sharing  arrangements  remain 
applicable,  and  that  firms  authorized  to  carry 
on  designated  investment  business  by  FSA 
shall  be  entitled  to  all  of  the  benefits,  subject 
to  the  remaining  parties'  performance  of  their 
respective  responsibilities,  including 
compliance  with  the  Side  Letter  and  Note  to 
the  Side  Letter;  and 

(f)  The  relief  set  forth  previously  in  the 
Limited  Marketing  Orders  and  the 


Supplemental  Client  Money  Order  remains 
effective  with  respect  to  each  firm  that  has 
received  confirmation  of  Rule  30.10  relief 
pursuant  to  this  Order:  and 

(2)  Confirms  that  the  relief  granted 
pursuant  to  this  Order  extends  to  brokerage 
activities  conducted  on  or  subject  to  the  rules 
of  an  RIE.  DIE  or  Regulated  Market,  but  does 
not  extend  to  rules  or  regulations  relating  to 
trading,  directly  or  indirectly,  on  U.S. 
contract  markets  or  derivatives  transaction 
execution  facilities;  and 

(3)  Revokes  the  relief  set  forth  in  Orders 
dated  Mav  19.  1989  and  April  5.  1991,  issued 
previouslv  to  the  now-defunct  SIB  (54  FR 
21599),  IMRO  (54  FR  21614),  and  SFA  (56  FR 
14017). 

In  connection  with  the  Rule  30.10 
relief  previously  granted  to  the  U.K. 
regulatorv  and  self-regulatory 
organizations.  Commission  staff  has 
issued  certain  no-action  letters 
regarding  the  treatment  of  customer 
funds  attributable  to  trading  on  the 
LME.^^  In  light  of  the  changes  to  the 
U.K.  regulatory  program,  the 
Commission  believes  that  it  is 
appropriate  to  amend  these  letters  by 
substituting  all  prior  references  to  AFBD 
and  SFA  with  FSA. 

Based  upon  the  Commission's  prior 
determination  to  issue  relief  under  Rule 
30.10,  the  information  provided  to  the 
Commission  by  FSA  describing  the 
recent  changes  to  the  U.K.  regulatory 
framework,  and  the  recommendation  of 
Commission  staff,  the  Commission  has 
concluded  that  the  standards  for  relief 
set  forth  in  Rule  30.10  and,  in 
particular,  Appendix  A  thereof, 
generally  have  been  satisfied  and  that 
compliance  with  applicable  U.K.  law 
and  FSA  rules  may  be  substituted  for 
compliance  with  those  sections  of  the 
Act  and  rules  thereimder  more 
particularly  set  forth  herein. 

By  this  Order,  the  Commission  hereby 
exempts,  subject  to  specified  conditions, 
those  firms  identified  to  the 
Commission  by  FSA  as  eligible  for  the 
relief  granted  herein  fi-om: 
— Registration  with  the  Commission  for 

firms  and  for  firm  representatives; 
— The  separate  account  requirements 

contained  in  Commission  Rule  30.7, 

17CFR30.7; 
— The  requirement  in  Commission  Rule 

30.6(a)  and  (d),  17  CFR  30.6(a)  and 


"  See  infra  n.37. 


"  See  Letter  from  Andrea  Corcoran.  Director. 
Division  of  Trading  and  Markets,  to  the  Hon 
Christopher ).  Sharpies,  Chairman.  AFBD,  dated 
October  10.  1989;  Letter  from  Andrea  Corcoran, 
Director.  Division,  to  A.R.G  Frase.  AFBD.  dated 
)une  19.  1990;  Letter  from  Andrea  Corcoran. 
Directoi.  Division  of  Trading  and  Markets,  to 
Phillip  Thorpe.  Chief  Executive.  AFBD.  and  Chief 
Designate,  SFA,  dated  April  1,  1991;  Letter  from 
lohn  C.  Lawton,  Acting  Director.  Division  of 
Trading  and  MarkeU,  to  Alan  Whiting.  Executive 
Director  for  Regulation  and  Compliance,  LME, 
dated  April  3,  2000. 
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(d).  that  firms  provide  (  ustoniers 
located  in  the  L'  S  with  the  risk 
disclosure  statements  in  Commission 
Rule  1.55(h).  1  7  CFR  1.55(h)  and 
Commission  Rule  3.'i.7.  17  CFR  33.7, 
or  as  otherwise  apprtned  under 
Commission  Rule  1.55(cJ.  17  C:FR 
1.55(c): 
— Those  sections  of  Part  1  of  the 
Commission's  financial  rules  that 
apply  to  foreign  futures  and  options 
sold  in  the  l'  S  as  set  forth  in  Part  30: 
and 
— Those  sec  turns  of  Part  1  of  the 

(Commission's  rules  relating  to  hooks 
and  records  which  applv  to 
transactions  suh)ect  to  F'art  30, 
based  upon  substituted  complianc  e  bv 
such  persons  with  the  applicable 
statutes  and  regulations  in  effec  t  in  the 
U.K. 

This  determination  to  permit 
substituted  compliance  is  based  on, 
among  other  things,  the  Commission's 
finding  that  the  regulatory  sc:heme 
governing  persons  in  l.k.  who  would 
be  e.xempted  hereunder  provides: 

[l]  A  sv  sttTii  I  if  qualification  or 
authnrizatiun  oi  firms  who  deal  in 
transactions  Mibiett  top  regulation  under  Part 
30  that  in(  IuiIps,  for  example,  criteria  and 
procedures  for  granting,  monitoring, 
suspending  and  revoking  licenses,  and 
provisions  for  requiring  and  obtaining  access 
to  information  about  authorized  firms  and 
persons  who  act  on  behalf  of  surh  firms. 

(2)  Financial  rt^quirements  for  firms 
including,  without  limitation,  a  requirement 
that  all  firms  immediately  notifv  FSA  if  the 
firms'  adjusted  net  capital  falls  below  a 
specified  level  and  daily  mark-to-market 
settlement  and/or  accounting  procedures; 

(3)  A  system  for  the  protection  of  a.ssets  of 
appropriate  cusiomers  that  is  designed  to 
preclude  the  use  of  such  customer  a,ssets  to 
satisfy-  house  obligations  and  requires 
separate  accounting  for  such  assets, 
augmented  bv  a  compensation  scheme 
designed  to  compensate  customers  whose 
assets  are  segregated  and  who  have  suffered 
a  loss  as  a  result  of  fraud  and/or  insolvency 
of  a  firm: 

(4)  Recordkeeping  and  reporting 
requirements  pertaining  to  financial  and 
trade  information  including,  without 
limitation,  order  tickets,  trade  confirmations, 
monthly  customer  account  statements, 
customers'  segregation  records,  accounting 
records  for  customer  and  proprietary  trades 
and  discretionary  account  documentation; 

(5)  Sales  practice  standards  for  firms  and 
persons  acting  on  their  behalf  that  include, 
for  example,  a  requirement  that  authorized 
persons  know  their  customers,  required 
disclosures  to  prospective  customers  and 
prohibitions  on  misleading  advertising  and 
improper  trading  activities; 

(6)  PriK  edures  to  audit  for  compliance 
with,  and  to  redress  violations  of,  customer 
protection  and  sales  practice  requirements 
including,  without  limitation,  an  affirmative 
surveillance  program  designed  to  detect 
U-ading  activities  that  take  advantage  of 


custoint-rs.  jiul  ttie  cxislfMU  c  ol  tirnrid  powers 
of  Investigation  reUtiiig  to  s.ilcs  [ir.n  Ik  c 
abuses;  and 

(7)  Mechanisms  toi  -.li.n  ingot  intorm.itioii 
between  the  Cninmissioii  nnd  F.SA  and  the 
availability  of  related  mechanisms  for  sharing 
monitoring  information  with  the  Commission 
on  an  "as  needed"  basis  including,  wilhoiii 
limitation,  confirmation  ilata,  data  ne(  essdr\ 
to  trace  funds  related  to  trading  futures 
products  subject  to  regulation  in  I '  K., 
position  data,  data  on  firms  standing  to  do 
business  and  financial  i  oiidition.  and  for 
cooperating  with  the  Commission  and  NF.-\ 
in  inquiries,  compliance  matters, 
investigations  and  enforcement  proceedings. 

This  Order  does  not  provide  an 
exemption  from  anv  provision  of  the 
.Act  or  rules  thereunder  not  specified 
herein,  for  example,  without  limitation, 
the  antifraud  provision  in  Rule  30,9, 
Moreover,  the  relief  granted  is  limited  to 
brokerage!  activities  undertaken  on 
behalf  of  customers  located  in  the  U.S. 
with  respect  to  transactions  on  or 
subject  to  the  rules  of  an  RIK.  DIE.  or  a 
regulated  Market  for  products  that 
customers  located  in  the  C.S   mav 
trade.--"  The  relief  does  not  extend  to 
rules  relating  to  trading,  directly  or 
indirectly,  on  C  ,S,  exchanges.  For 
example,  a  firm  trading  in  U.S.  markets 
for  its  own  ac  i.cuint  would  be  subject  to 
the  Commission's  large  trader  reporting 
recjiiirements.-"'  Similarly,  if  such  a  firm 
were  carrying  a  position  on  a  U.S. 
exchange  on  behalf  of  foreign  clients,  it 
would  be  subjec  t  to  the  reporting 
requirements  applicable  to  foreign 
brokers.-'*^  The  lelief  herein  is 
indp()Ii(  able  where  the  firm  solie;its  or 
accepts  orders  from  customers  located 
in  the  U.S.  for  transactions  on  U.S. 
markets  -"  In  that  case,  the  firm  must 
I  onipl\-  with  all  applic:able  U,S,  laws 
and  regulations,  inc  luding  the 
re(|uirement  to  register  in  the 
appropriate  c;apac:ity 

The  eligibility  of  anv  firm  to  seek 
relief  under  this  exemptive  Order  is 
subject  to  the  following  conditions: 

(1)  The  FSA  must  present  in  writing  to  the 
Commission  that: 

(a)  Each  firm  of  which  relief  is  sought  is 
registered,  licen.sed  or  authorized,  as 
appropriate,  and  is  otherwise  in  good 
standing  under  the  standards  in  place  in  tht- 


-'See.  e.g..  .Sections  2(a)(1)(C)  and  (D)  of  the 
Commodity  Exchange  Act, 

'"•  See.  e.g..  17  CFR  Part  18  (2000). 

'^See,  e.g..  ]7  CFR  Parts  17  and  21  (2000). 

"  See.  also.  CFTC  Interpretative  Letter  03-28 
ICurrent  Transfer  Binder)  Comm   Fut   I,  Rnp  (f:c:Hl 
1  29.559  duly  25.  2003)  (no-aclion  letter  permittint; 
a  specific  foreiign  entity  that  ha.s  previously  befii 
granted  exemption  from  registration  by  a 
Commission  order  issued  under  Rule  30.10  in 
connection  with  foreign  futures  and  options  to  also 
act  as  an  introducing  broker  with  respect  to  trades 
executed  on  U.S.  markets  for  U.S.  institutional 
customers  without  registering  as  an  introducing 
broker). 


C.K.;  such  firm  is  engaged  in  business  with 
I  ustomers  in  the  I'.K.  as  well  as  in  the  U.S.; 
(Uul  sni  h  firm  and  its  principals  and 
einplovees  who  engage  in  activities  subjec  I  to 
Part  30  would  not  be  statutorily  disqualified 
fiorn  registration  under  Sec  tioii  H<)h[J)  of  the 
Alt.  7  CSC.  t,  12(a)(2): 

(b)  It  will  monitor  firms  to  v\lii(  h  relief  is 
gr.mted  for  i  ompliam  e  with  the  regulator\ 
requirements  for  which  substituted 
compliaiu f  is  accepted  and  will  promptly 
notify  the  Commission  or  the  NF,-\  of  any 
change  in  status  of  a  firm  that  would  affect 
Its  continued  eligibility  for  the  exemption 
granted  hereunder,  inc;luding  the  termination 
of  its  ac:tivities  in  the  C.S.; 

(<  1  It  will  provide  the  Coin-nission  with 
prom[)t  nolic  e  of  all  material  changes  to  the 
relevant  laws  in  the  C.K..  or  an\  rules 
promulgated  thereunder; 

(dl  Customers  loc:ated  in  the  C.S.  will  be 
piovided  no  less  stringent  regulatory 
protei  tion  than  l.'.K.  customers  under  <ill 
relevant  provisions  of  C.K.  Idw;  ami 

|e)  Ii  will  cooperate  with  the  Commission 
in  connec:tion  with  information  sharing 
pursuant  to  the  FISMOC. 

(2)  Each  firm  seeking  relief  hereunder  must 
represent  m  writing  that  it; 

(aj  Is  lo(  Hted  outside  the  U.S.,  its  territories 
and  possessions,  and  where  applic:able,  has 
subsidiaries  or  affiliates  domiciled  in  the 
I '  S.  with  a  related  business  [e.g..  banks  and 
broker/dealer  affiliates)  along  with  a  brief 
description  of  each  subsidiary's  or  affiliate's 
identify  and  principal  business  in  the  IJ.S,; 

(b)  Ccmsents  to  jurisdiction  in  the  U.S. 
under  the  Ac  t  bv  filing  a  valid  and  binding 
appointment  of  an  agent  in  the  U,S.  for 
servic  e  of  process  in  accordance  with  the 
requirements  set  forth  in  Rule  30.5; 

(c :)  Ac:knowledges  that  it  can  be  required  by 
FSA  to  provide  to  FSA  immediate  acxess  to 
its  books  and  records  related  to  transactions 
under  Part  30  required  to  be  maintained 
under  the  applicable  statutes  and  regulations 
in  effei  t  in  the  II. K.  and  that  FSA  will 
cooperate  in  providing  access  to  suc:h  books 
and  records  in  ac:c :ordanc;e  with  the  FISMOU: 

(d)  Consents  that  all  futures  and  options 
transactions  with  respect  to  customers 
located  in  the  C.S.  will  be  made  on  or  subject 
to  the  rules  of  an  RIE.  DIE  located  outside  the 
U.S..  or  Regulated  Market,  and  will  be 
undertaken  consistent  with  the  Financ;ial 
Servic:es  and  Markets  Act  2000  and  the  rulc!s 
and  guidance  .set  forth  in  the  FSA  Handbook; 

(e)  Has  no  principal,  or  employee  who 
solicits  or  ac:cepts  orders  from  c;ustomers 
loc:ated  in  the  \IS..  who  would  be 
discjualified  from  directly  applying  to  do 
l)usiness  in  the  C.S.  under  Section  8a(2)  of 
the  Ac:t,  7  LlS.C.  §  :2(a)(2); 

(f)  Consents  to  partic:ipate  in  any  NFA 
arbitration  program  that  offers  a  procedure 
for  resolving  i  ustomer  disputes  on  the  papers 
where  such  disputes  involve  representations 
or  ac  tivities  with  respect  to  transactions 
under  Part  .M).  even  in  c:irc:umstanc;es  where 
the  claim  involves  a  matter  arising  primarily 
out  of  delivery,  clearing,  settlement  or  finor 
practices,  and  consents  to  notify  customers 
ioc:ated  in  the  U.S.  of  the  availability  of  such 

a  program;  provided,  however,  that  the  firm 
may  require  its  customers  resident  in  the  U.S. 
lo  execute  the  con.sent  attached  hereto  as 
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Exhibit  A  concerning  the  exhaustion  of 
certain  mediation  or  conciliation  procedures 
made  available  by  FSA  prior  to  bringing  an 
NFA  arbitration  proceeding;  and  provided      *- 
further,  that  the  firm  must  undertake  to 
provide  the  customer  with  information 
rnnc'.erning  how  to  commence  such 
procedures  and  documentation  of  the 
commencement  of  such  procedures  pursuant 
to  the  consent  attached  hereto  as  Exhioit  A; 

(g)  Consents  to  refuse  those  customers 
resident  in  the  U.S.  that  do  not  satisfy  the 
tTJteria  for  being  an  Eligible  Contract 
Partif  ipant.  as  defined  in  section  la(12)  of 
the  Commodity  Exchange  Act,  7  U.S.C. 
la(12).  the  option  of  not  segregating  funds 
notwithstanding  relevant  provisions  of  the 
r.K.  regulatory  system: 

(h)  Consents  to  provide  all  customers 
resident  in  the  U.S.  no  less  stringent 
regulator^'  protection  than  U.K.  customers 
under  all  relevant  provisions  of  U.K.  law;  and 

(i)  Undertakes  to  comply  with  the 
applicable  provisions  of  U.K.  law  and  FSA 
rules  and  guidance  that  form  the  basis  upon 
which  this  exemption  from  certain 
provisions  of  the  Act  and  rules  thereunder  is 
granted. 

As  set  forth  in  the  Commission's 
September  11.  1997  Order  delegating  to 
NFA  certain  responsibilities,  the  written 
representations  set  forth  in  paragraph 
(2)  shall  be  filed  with  NFA.^"  Each  firm 
seeking  relief  hereunder  has  an  ongoing 
obligation  to  notif\'  NFA  should  there  be 
a  material  change  to  any  of  the 
representations  required  in  the  firm's 
application  for  relief. 

Anv  material  changes  or  omissions  in 
the  facts  and  circumstances  puirsuant  to 
which  this  Order  is  granted  might 
require  the  Commission  to  reconsider  its 
findings  that  the  standards  for  relief  set 
forth  in  Commission  Rule  30.10  and,  in 
particular.  Appendix  A  thereof,  have 
generally  been  satisfied.  In  addition,  if 
experience  demonstrates  that  the 
continued  effectiveness  of  this  Order  in 
general,  or  with  respect  to  a  particular 
firm,  would  be  contrary  to  the  public 
interest,  or  other  circumstances  to  not 
warrant  continuation  of  the  exemptive 
relief  granted  therein,  the  Commission 
may  condition,  modify,  suspend, 
terminate,  withhold  as  to  a  specific  firm 
or  otherwise  restrict,  the  exemptive 
relief  granted,  as  appropriate  on  its  own 
motion. 

■  Accordingly.  17  CFR  part  30  is 
amended  as  follows: 


'"62  FR  47792.  47793  (September  11,  1999). 
AiTKing  other  duties,  the  Commission  authorized 
NFA  to  recpive  requests  for  confirmation  of  Rule 
30.10  relief  on  behalf  of  particular  firms,  to  verify 
such  firm.s'  fitness  and  compliance  with  the 
conditions  uf  the  appropriate  Rule  30.10  Order  and 
to  grant  axemplive  relief  from  registration  to  qualify 
firms. 


PART  30— FOREIGN  FUTURES  AND 
OPTIONS  TRANSACTIONS 

■  1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la.  2.  4.  6.  6c  and  12a. 
unless  otherwise  noted. 

■  2.  Appendix  C  to  part  30  is  amended 
by: 

■  A.  Removing  the  entries  for: 
Firms  designated  by  the  Securities 

and  Investment  Board; 

Firms  designated  by  the  Association 
of  Futures  Brokers  and  Dealers; 

Firms  designated  by  the  Securities 
Association;  and 

Firms  designated  by  the  Investment 
Management  Regulatory-  Organization 

■  B.  Adding  the  following  entry-  at  the 
end  of  the  appendix: 

Appendix  C — Foreign  Petitioners 
Granted  Relief  From  the  Application  of 
Certain  of  the  Part  30  Rules  Pursuant  to 
§30.10 

***** 

Firms  designated  b\  the  Financial  Services 
Authoritv  ("FSA"). 

FR  date  and  citation;  October  10.  2003. 
(insert  FR  citationl. 

Issued  in  Washington,  UC.  on  September 
30,  2003. 
Jean  A.  Webb. 

Secretan  of  the  Commission. 

Note:  The  following  Exhibit  A  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Exhibit  A — Form  of  Consent 

In  the  event  that  a  dispute  arises  between 

you.  .and  with 

respect  to  transactions  subject  to  Part  30  ol 
the  Commodity  Futures  Trading 
Commission's  Rules,  various  forums  may  be 
available  for  resolving  the  dispute,  including 
courts  of  competent  jurisdiction  in  the 
United  States  and  L^nited  Kingdom  and 
arbitration  programs  made  available  both  in 
the  United  States  and  United  Kingdom. 

In  the  event  vou  wish  to  initiate  an 
arbitration  proceeding  against  the  firm  to 
resolve  such  dispute  under  the  applicable 
rules  of  the  National  Futures  Association 
("NFA")  in  the  United  States,  you  hereby 
consent  that  you  will  first  commence 
conciliation  in  accordance  with  such 
procedures  as  may  be  made  available  b\  the 
relevant  United  Kingdom  regulator,  details  of 
which  are  provided  to  you  herewith.  The 
outcome  of  such  United  Kingdom 
conciliation  is  non  binding.  You  may 
subsequently  accept  this  resolution,  or  you 
mav  proceed  either  to  binding  arbitration 
under  the  rules  of  the  relevant  L'nited 
Kingdom  regulator  or  to  binding  arbitration 
in  the  United  States  under  the  rules  of  NFA. 
If  you  accept  the  conciliated  resolution  or 
elect  to  proceed  to  arbitration,  or  to  any  other 
form  of  binding  resolution,  under  the  rules  of 
the  relevant  United  Kingdom  regulator  or 
foreign  exchange,  you  will  be  precluded  from 
subsequently  initiating  an  arbitration 
proceeding  at  NFA. 


You  mav  initiate  an  NFA  arbitration 
proceeding  upon  receipt  of  documentation 
from  the  relevant  United  Kingdom  regulator: 

(i)  Evidencing  completion  of  the 
conciliation  process  and  reminding  you  of 
your  right  of  access  to  NFA's  arbitration 
proceeding,  or 

(ii)  Representing  that  more  than  nine 
months  have  elapsed  since  you  commenced 
the  conciliation  process  and  that  such 
process  is  not  yet  complete  and  reminding 
vou  of  vour  right  of  access  to  NFA's 
arbitration  proceeding. 

The  documentation  referred  to  above  must 
be  presented  to  NFA  at  the  time  you  initiate 
the  NF.^  arbitration  proceeding.  NF.\  will 
exercise  its  discretion  not  to  accept  your 
demand  for  arbitration  in  the  absence  of  such 
documentation. 

Bv  signing  this  consent,  you  are  not 
waiving  any  other  rights  to  any  other  legal 
remedies  available  under  law. 


Customer  Signature 


Date 

(FR  Doc.  03-2.'5298  Filed  10-9-03;  8:45  am) 

BILUNG  CODE  6351-01-M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Part  1301 
[Docket  No.  DEA-232F] 
RIN1117-AA70 

Controlled  Substances  Registration 
and  Reregistration  Application  Fees 

agency:  Drug  Enforcement 
Administration  (DEA),  Justice. 
action:  Final  rule. 


SUMMARY:  This  final  rule  establishes  the 
fee  schedule  for  DEA  registration  and 
reregistration  fees  relating  to  the 
registration  and  control  of  the 
manufacture,  distribution  and  the 
dispensing  of  controlled  substances. 
DEA  is  required  to  adequately  recover 
necessary  costs  associated  with  the 
Diversion  Control  Program  (DCP)  as 
mandated  by  the  Departments  of  * 

Commerce,  Justice,  and  State,  the 
Judiciary,  and  Related  Agencies 
Appropriations  Act  of  1993. 
EFFECTIVE  DATE:  December  1,  2003.  The 
new  fee  schedule  will  be  in  effect  for  all 
new  applications  postmarked  on  or  after 
December  1 ,  2003  and  for  all  renewal 
applications  postmarked  on  or  after 
December  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  M.  Good.  Chief,  Liaison  and 
Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537; 
Telephone  (202)  307-7297. 
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SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Statutory  Authority 

The  Drug  Enfr)rc:empnt 
.administration  (DEA)  publi.shed  .i 
notice  of  proposed  rulemalting  in  the 
Federal  Register  on  Februarv  18.  JOO  i 
(6B  PR  7728)  to  adjust  the  registration 
and  reregistration  fees  for  controlled 
substances  handlers   DE,-\s  authoritv  to 
collect  registration  fees  derives  from 
three  statutory  provisions. 

DEA  is  authorized  bv  21  U.S.C.  821  to 
collect  "reasonable  fees  relating  to  the 
registration  and  cimtrol  of  the 
manufacture,  distribution  and 
dispensing  of  controlled  substaiu cv  and 
to  the  registration  and  control  of 
regulated  persons  and  of  regulated 
transactions  "  Secondly.  21  U.S.C. 
958(f)  permits  DEA  to  collect 
"reasonable  fees  rt-lating  fn  the 
registration  of  importers  anci  exporters 
of  controlled  substances  or  List  I 
chemicals 

Thirdh'  and  important!\ .  tfir 
Departments  of  flomnu'rif.  !u>ti(f  md 
State,  the  [udiciarv,  and  Related 
.•\gencies  .Appropriations  Act  of  1993 
(Pub.  L.  102-395)  requires  that  DEA 
collect  fees  to  ensure  the  recovery  of  th-' 
full  costs  of  ^p^■ratlng  thf'  Diversion 
Control  Program  iDCP)  Se(  tion 
111(b)(3)  of  the  act,  codified  at  21  U.S.C. 
886a(3).  requires  that  "fees  charged  by 
the  Drug  Enforcement  .Administration 
under  its  Diversion  Control  Program 
shall  be  set  at  a  level  that  ensures  th-' 
recoverv  of  the  full  c osts  of  opprating 
the  various  aspects  of  that  program." 
Section  111(b)(1)  of  the  act  alsd  requires 
that  "there  shall  be  deposited  as 
offsetting  receipts  into  that  at  (ount  all 
fees  collected  bv  the  Drug  Enforcement 
Administration,  in  excess  of 
S15.000,0()(),  for  the  operation  ofjts   ■ 
Diversion  Control  Program  " 

Following  an  adjustment  in 
registration  fees  in  1993.  the  .American 
Medical  Association  (AM.A)  and  others 
filed  a  (funplaint  in  thf  I'nited  States 
District  Court  for  the  District  of 
Columbia  objecting  to  the  new  fees. 
.After  the  distric:t  court  issued  its  final 
order  granting  the  government's  motion 
for  summary  judgment  and  disposing  of 
all  claims,  the  AMA  appealed,  in  the 
ensuing  case.  AMA  v  Rppo.  the  United 
Staffs  f\:ur'  nf  .Appeals  for  the  District 
of  Couiri;t);a  Clircuit  found  DEA's 
riil>>making  to  be  inadequate  and 
rt'oianded.  without  vacating,  the  rule  to 
DK.A.  recjuiring  the  agency  to  provide  an 
opportunity  for  meaningful  notice  and 
comment  on  the  fee-funded  components 
of  the  Divt-rsion  Control  Program  (DCP). 
In  doing  so.  however,  the  court  also 
cnnfirnifcl  the  boundaries  of  the  DCP 
that  DE.A  ( <tn  fund  by  registration  fees 


lAMA  V.  Hfno.  57  F.3d  1129,  1135  (D.C. 
Cir    l')95))   More  specifically,  the  court 
found  that  the  c:urrent  statutory  scheme 
recjuires  DE.A  to  set  registration  fees  to 
rec  over  the  full  c;osts  of  the  DCP.  while 
recjuiring  DE.A  to  charge  "reasonable" 
fees  relating  to  the  registration  and 
control  of  the  manufacture,  distribution 
.ind  dispensing  tif  (ontrolled  substances 
and  the  registration  and  control  of 
regulated  persons  and  of  regulated 
transac  tions 

DE.A  responded  to  the  remand 
re(juiremeiit  through  a  notice  in  the 
Federal  Register  on  December  30,  1996 
(fil  FR  (,HB24).  describing  the  fee-funded 
(  nmpniients  aiul  a(  tivities  of  the  DCP 
with   111  expl.uiation  nf  how  each 
satisfies  the  statutorv  recjuirements  for 
fee-funding  .A  final  rule  was 
subsecjuentlv  published  on  .August  9. 
2002  (t)7  FR  ,5  1MHH| 

DE.A.  therefore,  is  bound  bv  the 
above-referenced  statutory  rcjquirements 
in  setting  fees  that  recover  the  full  cost 
of  the  Diversion  Cimtrol  Program  and  its 
activities.  DEA  has  dexelnped  its 
rulemaking  according  ti  ■  these 
legislative  mandates 

II.  (Comments  Received 

Following  publication  nf  the  Notice  of 
Proposed  Rulemaking  on  February  18, 
200,i.  DF.A  rei  eive<i   th  c  omments  to  the 
notice.  uti|ei  tmg  to  the  fee  schedule 
contained  in  the  proposc?d  rule  Twenty- 
seven  c:omments  were  reccuved  from 
ph\si(  i.ins  (5  { (.mments)  and  veterinary 
(22  I  liniments),  two  comments  were 
received  from  pharmacists,  and  seven 
comments  were  rec:eivecl  from  national 
or  state  assoc  lations  representing 
different  registrant  groups   i„it(? 
comments  were  also  sent  In  another 
national  group  after  the  c  lose  of  the 
comment  period    Its  comnients  were 
already  raised  bv  nther  commenters  and. 
therefore,  are  uldressed  ac:c ordinglv  in 
this  final  rule 

Most  comillfiiters  iibjec  teci  to  the 
propos(;d  increase  in  registration  ami 
reregistration  fees,  most  noting  that  the 
increase  was  "too  muc  h"  despite  the 
ten-year  period  since  fees  were  last 
adjusted;  one  commenter  wrote  that  he 
had  no  problem  with  the  proposed  fee 
increase  for  practitiont^rs  from  S70  to 
S131.  One  commenter  also  raised 
concern  that  the  proposed  fees  were 
based  on  estimated  budgets  for  Fiscal 
Years  2004-2006  and  that,  because  the 
fee  schedule  would  extend  oiil\  ti. 
Fiscal  Year  2006,  DEA  could  i.iise  the 
fees  again  at  that  time.  Sever, il 
Commenters  inaccurately  c:harac  teri/ed 
the  proposed  registration  fee  as  either  a 
"tax"  or  as  a  "user  fee." 

Four  commenters  e.xpressed  com  ern 
about  the  programmatic  and  operational 


costs  of  the  DCP  that  necessitated  the 
proposed  increase  in  fees.  Commenters 
specifically  addressed  why  the  DCP 
budget  authority  has  doubled  since 
Fiscal  Year  1994  and  what  activities, 
including  what  new  initiatives,  would 
be  supported  through  registration  fees. 

Three  commenters  expressed  concern 
about  the  potential  effect  of  the 
proposed  increase  in  fees  on  small 
businesses,  particularly  in  the  current 
economy. 

Three  comments  were  received 
regarding  individual  registrations.  One 
commenter  wrote  that  the  ability  of 
residents  and  hospital-  and  clinic-based 
physicians  to  use  their  employer's 
registration  number  instead  of  being 
required  by  DEA  to  maintain  individual 
registrations  causes  confusion  with 
pharmacies,  .Another  commenter  argued 
that  veterinarians  unfairly  support  a 
disproportionate  share  of  DCP  costs 
because  veterinary  clinics  as  free- 
standing hospitals  must  purchase 
separate  DE.A  registrations  unlike 
physicians  and  other  practitioners 
affiliated  with  human  hospitals  that 
may  work  under  the  hospital's 
registration  under  certain 
circumstances.  Comments  also  noted 
that  a  fc^e  increase  would  encourage 
practices,  especially  large  practices,  to 
forego  licensure  of  all  practitioners  in 
the  practice.  Similarly,  two  commenters 
requested  that  registration  fees  be 
calculated  based  on  the  volume  of 
controlled  substances  used,  as  usage 
differs  by  type  of  registrant. 

Four  commenters  expressed  concern 
that  Internet  pharmaceutical  companies 
selling  veterinary  products  at 
discounted  prices  are  undermining 
veterinarian  revenue.  Other  areas 
addressed  by  commenters  included 
eliminating  the  mandatory  annual  $15 
million  transfix  to  the  U.S.  Treasury: 
finding  alternative  sources  for  funding 
the  Diversion  Control  Program  such  as 
fines  to  violators  of  controlled 
substance's  laws,  fines  to  insurance 
companies  and  health  care  providers 
that  use  DE.A  rcigistrations  for 
identification  purposes,  "taxes  "  on 
Internet  pharmacies,  fees  to  large  drug 
(  ompanies  that  "have  billions  of 
dollars,  "  and  Congressional 
appropriati(ms;  and  the  provision  of 
addition.d  time  beyond  the  30  davs 
following  publication  of  the  final  rule 
for  the  new  fees  to  go  into  effect. 

Each  of  the  points  raised  by 
I  ommenters  is  addressed  below. 

III.  Objections  to  Fee  Increase 

.All  but  one  of  the  commenters 
objected  to  the  incrr^ase  in  rc^gistration 
and  reregistration  fees,  many 
characteri/mg  them  as  "arbitrary  '  and 
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"exorbitant."  Multiple  commenters 
noted  that  physicians  and  other 
practitioners  have  been  experiencing 
declining  reimbursements  and 
increasing  operating  costs,  malpractice 
insurance  costs,  and  costs  of  complying 
with  other  Federal  and  State 
requirements  combined  with  high 
medical  school  debt.  Several 
commenters  suggested  that  the  fee  be 
raised  1.6  percent  consistent  with  the 
2003  increase  in  Medicare 
reimbursements;  others  suggested  a  3-4 
percent  annual  increase  or  a  flat  $5-10 
increase.  One  commenter  questioned 
how  the  fee  increase  compares  with  the 
rate  of  inflation.  One  commenter  alleged 
that  DEA  was  "arbitrarily"  raising  fees, 
and  several  others  commented  that  DEA 
had  not  provided  adequate  justification 
for  the  fee  increase. 

As  described  above,  DEA's  authority 
to  charge  registration  fees  to  support  the 
Diversion  Control  Program  derives  from 
three  statutory  provisions.  DEA  is 
authorized  by  21  U.S.C.  821  to  collect 
reasonable  fees  relating  to  the 
registration  and  control  of  the 
manufacture,  distribution  and 
dispensing  of  controlled  substances. 
Secondly,  21  U.S.C.  958(f)  permits  DEA 
to  collect  reasonable  fees  relating  to  the 
registration  of  importers  and  exporters 
of  controlled  substances. 

Thirdly,  the  1993  Departments  of 
Commerce,  Justice,  and  State,  the 
Judiciary,  and  Related  Agencies 
Appropriations  Act  established  the  Drug 
Diversion  Control  Fee  Account  (DDCFA) 
and  specifically  mandated  that  fees 
'shall  be  set  at  a  level  that  ensures  the 
recovery  of  the  full  costs  of  operating 
the  various  aspects  of  that  program."  21 
U.S.C.  886a{3).  Congress,  in  using  the 
mandatory  term  "shall"  as  opposed  to 
the  discretionary  "may," 
unambiguously  required  DEA  to 
increase  its  then-existing  registration 
fees  resulting  in  registrants  fully 
funding  DCP  expenses.  DEA,  therefore, 
lacks  discretion  in  this  matter  and  must 
fund  its  DCP  totally  from  registration 
fees  (that  is,  not  from  fines. 
Congressional  appropriations  or  other 
potential  sources).  Assuming  for  the 
sake  of  argument  that  there  is  some 
doubt  as  to  whether  Congress  intended 
DEA  to  entirely  fund  the  DCP  from 
registration  fees  due  to  its  use  of  the 
phrase  "various  aspects"  of  the  DCP  as 
opposed  to  something  like  "all  aspects," 
the  House  Conference  Report  notes  that 
the  act's  language  "requires  the  Drug 
Enforcement  Administration  to  set  fees 
to  recover  the  full  cost  of  their  Diversion 
Control  Program."  H.R.  Conf.  Rep.  No. 
918,  102nd  Cong.,  2d  Sess.  44  (1992). 

Congress  also  mandated  fulfillment  of 
the  requirements  of  the  Appropriations 


Act  "(n)otwithstanding  (a)ny  (o)ther 
(p)rovision  of  (l)aw,"  thus  making  its 
provisions  supersede  all  other 
provisions  of  law  that  would  otherwise 
prevent  or  impede  DEA's  recovery  of  the 
full  costs  of  the  DCP  through 
registration  fees.  H.R.  5678,  102nd 
Cong.,  2d  Sess.  Ill  (1992). 

Accordingly,  while  DEA  recognizes 
the  economic  pressures  facing 
practitioners  such  as  declining 
Medicaid  reimbursements  and 
increasing  operating,  equipment,  and 
insurance  costs,  the  current  statutory 
scheme  requires  DEA  to  set  registration 
fees  to  recover  the  full  costs  of  the  DCP, 
while  limiting  DEA  to  charge 
"reasonable"  fees  relating  to  the 
registration  and  control  of  the 
manufacture,  distribution  and 
dispensing  of  controlled  substances. 
DEA  does  not  have  the  discretion  to 
partially  fund  the  DCP  or  to  find 
alternative  sources  of  funding  for  the 
program.  Rather  it  is  mandated  by  law 
to  fund  the  DCP  fully  through 
registration  fees. 

DEA  has  not  adjusted  the  registration 
and  reregistration  fees  since  March  22. 
1993  when  it  published  a  final  rule  in 
the  Federal  Register,  establishing 
registration  fees  for  controlled 
substances  registrants  (48  FR  15272). 
(This  fee  schedule  then  went  into  effect 
for  all  registration  applications 
postmarked  on  April  21,  1993  or  later 
and  all  renewal  applications  with  an 
expiration  date  of  May  21,  1993  or 
later).  Following  publication  of  the  final 
rule,  the  American  Medical  Association 
(AMA)  and  others  filed  a  complaint  in 
the  United  States  District  Court  for  the 
District  of  Columbia  objecting  to  the 
new  fees.  The  district  court  issued  its 
final  order  granting  the  government's 
motion  for  summary  judgment  and 
disposing  of  all  claims.  Following  an 
appeal  by  the  AMA,  the  United  States 
Coiul  of  Appeals  for  the  District  of 
Coliunbia  Circuit  found  DEA's 
rulemaking  to  be  inadequate  and 
remanded,  without  vacating,  the  rule  to 
DEA,  requiring  the  agency  to  provide  an 
opportunity  for  meaningful  notice  and 
comment  on  the  fee-funded  components 
of  the  Diversion  Control  Program.  DEA 
responded  to  the  remand  requirement 
through  a  final  rule  published  in  the 
Federal  Register  on  December  30,  1996 
(61  FR  68624).  DEA  then  published  its 
Final  Rule  on  the  Drug  Diversion 
Control  Fee  Account  and  Diversion 
Control  Program  funding,  responding  to 
comments  and  clarifying  the  activities 
to  be  funded  as  part  of  the  DCP,  on 
August  9,  2002  through  publication  in 
the  Federal  Register  (67  FR  51988). 

Over  the  period  of  ten  years  the  costs 
of  operating  the  Diversion  Control 


Program  (DCP)  have  increased, 
necessitating  a  review  of  fees  and  an 
increase  in  those  fees  that  support  the 
program  as  mandated  by  statute.  Such 
increase  in  operating  costs,  detailed 
below,  include  a  greater  number  of 
diversion  investigators,  increased 
investigation  costs,  additional  diversion 
control  efforts  such  as  controlling 
diversion  of  licit  controlled  substances 
on  the  Internet,  inflation,  and  increases 
in  salaries  and  compensation  for 
employees.  In  setting  the  fees,  DEA  is 
mandated  to  recover  the  "full  costs" 
(emphasis  added)  of  the  DCP  and  does 
not  have  the  discretion  to  adjust  the  fees 
according  to  Medicare  reimbursements 
or  inflation  as  suggested  by  some 
commenters.  DEA  is  also  mandated  to 
charge  "reasonable"  fees.  Because  the 
fees  do  not  represent  a  significant 
financial  burden  on  registrants  (see 
discussion  below  regarding  the  impact 
on  small  businesses),  DEA  has 
determined  that  the  fees  contained  in 
this  final  rule  are  reasonable.  The 
individual  effect  on  registrants  is 
minimal,  representing  from  0.21%  to  as 
little  as  0.01%  of  average  aimual  sales 
(or  income)  for  those  registrants 
qualifying  as  small  businesses.  For 
registrants  that  are  large  businesses  with 
higher  sales,  the  impact  of  the  fee  is 
even  less. 

rv.  Fees  as  a  Tax  or  User  Fee  - 

Several  commenters  inaccurately 
characterized  the  registration  fee  as  a  tax 
or  user  fee.  One  commenter  expressed 
that  the  DCP  is  a  program  from  which 
the  general  public  benefits  and  from 
which  physicians  do  not  derive  a 
benefit  despite  paying  a  fee.  User  fees 
are  charges  that  may  be  assessed  only 
when  a  fee-funded  service  provides 
special  benefits  to  an  identifiable 
recipient  beyond  those  that  accrue  to 
the  general  public,  pursuant  to  the 
Independent  Offices  Appropriations  Act 
(lOAA)  (OMB  Circular  A-25,  July  15, 
1993).  Examples  of  such  services 
include  activities  that:  Enable  the 
beneficiary  to  obtain  more  immediate  or 
substantial  gains  or  values  than  those 
that  accrue  to  the  general  public  (e.g., 
receiving  a  patent,  insurance,  or 
guarantee  provision,  or  a  license  to  carry 
on  a  specific  activity  or  business); 
provide  business  stability  or  contributes 
to  public  confidence  in  the  business 
activity  of  the  beneficiar\'  (e.g.,  insuring 
deposits  in  commercial  banks);  or  that 
are  performed  at  the  request  of  or  for  the 
convenience  of  the  recipient,  and  are 
bevond  the  ser\'ices  regularly  received 
by  other  members  of  the  same  industry 
or  group  or  by  the  general  public  (e.g.. 
receiving  a  passport,  visa,  airman's 
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certificate.  t)r  d  Customs  inspection 
after  regular  duty  hours). 

However,  the  lOAA  applies    onlv 
when  there  is  no  independent  statutory 
source  for  the  charging  of  a  fee  or  where 
a  fee  statute  fails  to  define  fee-setting 
criteria"  AMA  v   Reno.  857  F  .Supp  at 
84  (D.D  C   1994)  Accordingh  ,  the 
controlled  substances  registration  fees 
that  are  the  subject  of  this  rulemaking 
do  not  constitute  user  fees  because  other 
statutor\'  authority  (as  described  above) 
set  specific  criteria  and  funding 
guidelines  Moreover,  in  the  199J 
Appropriations  Act.  Congress  mandated 
fulfillment  of  the  requirements  of  the 
Act  "(nlotwithstanding  (a)nv  (o)ther 
Ipjrovision  of  (l)aw."  thus  making  its 
provisions  supersede  all  other 
provisions  of  law  that  would  otherwise 
prevent  or  impede  DFA's  recovery  of  the 
full  costs  of  the  DCP  through 
registration  fees.  H.R.  5678.  102nd 
Cong..  2d  Sess   111  (1992) 

However,  with  that  said,  registrants 
who  pay  the  fees  do  receive  special 
benefits  not  conveyed  on  the  general 
public.  Specificallv  bv  registering  with 
the  DEA.  rf?gistrants  are  able  to  haniUe 
controlled  substances,  an  immediate 
"gain  or  value"  not  provided  to  the 
general  public.  Because  of  the  closed 
system  of  drug  distribution  and  the 
diversion  control  activities  of  the  D(;P. 
there  are  some  tangential  public  benefits 
as  well,  much  in  the  same  wav  that  the 
system  of  driver's  licenses  fbv  which 
individual  drivers  receive  a  specific 
benefit  not  conveyed  on  the  public  at 
large)  increases  the  general  safety  on 
public  roads  thus  also  conveving  an 
ancillary  public  benefit 

Bec;ause  Congress  specified  in  the 
1993  Appropriations  .Act  (with 
collection  and  spending  criteria 
established  hv  prior  law  (21  IJ  S.C.  H21 
and  9581  f)).  that  "(f)ees  charged  bv  the 
Drug  Enforcement  .-Kdministration  under 
its  Diversion  Control  Program  shall  be 
set  at  a  level  that  ensures  the  re<:overy 
of  the  full  coits  of  operating  the  various 
aspects  of  that  program"  and  funds  from 
the  Drug  Diversion  Control  Fee  Account 
(DDCFA)  to  hind  the  DCP  will  be  raised 
in  accordance  with  estimates  made  in 
the  budget  request  of  the  Attorney 
General"  (21  C  S.C.  886a(3)  and  f'4)),  the 
registration  fees  charged  bv  DEA 
pursuant  to  this  act  are  not  user  fees 
subject  to  the  lOAA  because  the 
Appropriations  Act  and  related 
statutory  authorities  constitute 
independent  statutorv'  sources  for 
charging  the  fee  and  define  fee-setting 
criteria,  i  e  .  to  cover  the  full  costs  of  the 
DC:P  A.\fA  V  Reno.  857  F  Supp.  80 
(D.D.C.  1994) 

Thus,  the  appropriate  test  for  fee- 
funding  DCP  activities  is  not  whether 


they  convey  a  special  benefit  to 
registrants  but  whether  the  fees  are 
"reasonable"  and     relat(e)  to  the 
registration  and  (  ontrol  of  the 
manufacture,  distribution,  and 
dispensing  of  controlled  substances"  or 
relate  to  the  registration  of  importers 
and  e.xporters.  and  are  set  "at  a  level 
that  ensures  the  recovery  of  ihe  full 
costs  of  operating  the  various  aspects  of 
(the  Diversion  Control)  program."  21 
C  S.C   821,  958(0  and  886a(3).  DEA  has 
concluded  that  the  fees  meet  both  of 
these  criteria, 

\'.  Diversion  Control  Programmatic  and 
Operational  Costs 

Several  comnienters  wrote  that  DEA 
had  not  provided  adequate  justification 
for  the  fee  raise  with  some  recjuesting 
detailed  descriptions  of  the  costs  and 
expenditures  made  by  the  DCP 
Commenters  questioned  the 
programmatic  and  operational  costs  of 
the  DCP  and  lai.sed  concern  about  the 
rising  costs  of  DCP  activities  over  the 
past  ten  years  that  necessitated  the  fee 
increase 

This  section  describes  ftw-fundable 
activities  that  constitute  the  DCP.  the 
budget  justification  for  the  fee  increase, 
and  how  the  fees  were  calculated  and 
addresses  related  comments  regarding 
the  operation  of  the  DCP. 

A  Fee-Fundable  Activities 

DEA's  mission  with  respect  to  licit 
controlled  pharmaceuticals  is  to 
prevent,  detect  and  eliminate  the 
diversion  of  controlled  pharmat.eulicals 
from  legitimate  i  hannels  to  illegal  us*-. 
while  at  the  same  time  ensuring  their 
availability  for  legitimate  medical  and 
scientific  purposes.  To  facilitate  these 
goals.  Congress,  through  the  Controlled 
Substanc  es  Act.  established  a  closed 
system  of  controlled  substance 
distribution  encompassing 
manufacturers,  distributors,  pharmacies 
and  practitioners;  that  is.  within  this 
closed  system  a  i  ontroUed  substance 
can  be  traced  from  the  time  it  is 
manufactur"d  to  the  time  it  is  dispensed 
to  the  ultimate  user  This  system  has 
proven  effective  in  reduc:ing  the 
diversion  of  these  substances  from 
legitimate  channels  to  the  illicit  market. 
Components  of  this  closed  system 
include  scheduling  of  all  controlled 
substances,  registration  of  all  controlled 
substance  hamllers.  recordketiping  for 
accountability,  security,  and 
manufac  turing  quotas,  all  under  the 
oversight  of  the  DCP  (The  DCP  also 
posses.ses  similar  chemical  control 
responsibilities  pursuant  to  the 
(;hemical  Diversion  and  Trafficking  Act 
(CDTA)  and  subsequent  legislation.  The 
chemical  diversion  control  program 


and/or  its  registration  and  reregistration 
fees  are  outside  the  domain  of  this 
rulemaking  and  therefore  are  not 
affected  by  this  rulemaking.) 

The  plain  language  of  the  1993 
Appropriations  Act  requires  DEA  to  set 
and  collect  registration  fees  to  cover  the 
hill  costs  of  operating  the  DCP.  In  its 
1993  final  rule  publication  setting  new 
registration  fees,  DEA  examined  all 
activities  that  relate  to  the  registration 
and  control  of  the  manufacture, 
distribution  and  dispensing  of 
controlled  substances  and  to  the 
registration  (and  control)  of  importers 
and  exporters.  DEA  determined  that 
'activities  contained  in  the  [diversion] 
program  which  give  rise  to  the  fees 
consist  of  diversion  investigators, 
analysts,  technicians,  and  clerical 
personnel  salaries  and  expenses;  and 
travel,  rent,  utilities,  supplies, 
equipment  and  services  associated  with 
these  positions  for  the  registration  and 
control  of  the  manufacture,  distribution 
and  dispensing  of  controlled 
substances"  (58  FR  15273).  DEA 
determined  that  it  would  not  fee-fund 
costs  associated  with  chemical  control 
efforts  (see  below),  clandestine 
laboratory  efforts,  overseas  staff 
(specifically  diversion  investigators 
assigned  to  foreign  posts),  DEA's  Office 
of  Chief  Counsel  or  executive  direction 
{58  FR  15273).  DEA  concluded  that 
these  activities  were  excluded  from  the 
Attorney  General's  budget  delineation 
for  the  category  of  "Diversion  Control" 
and  thus  not  included  in  the 
determination  of  the  fees.  Id. 

At  the  time  this  initial  rule  was 
published  on  March  22,  1993,  21  U.S.C. 
821  did  not  extend  to  chemical  control 
activities  ("regulated  transactions"). 
Accordingly,  there  were  no  registration 
or  fee  requirements  for  handlers  of  List 
I  chemicals,  and  chemical  control 
activities  were  not  included  among 
those  to  be  supported  by  controlled 
substances  fees.  Congress  amended  21 
L'.S.C.  821  on  December  17,  1993  to 
require  reasonable  fees  relating  to  "the 
registration  and  control  of  regulated 
persons  and  of  regulated  transactions." 
Domestic  Chemical  Diversion  Control 
.-\ct  of  1993.  3(a).  Pub,  L.  103-200,  107 
Stat,  2333,  Despite  this  amendment,  to 
date  DEA's  chemical  control  activities 
have  continued  to  be  supported  by 
appropriated  funds  and  not  by  the 
controlled  substances  fees  through  the 
Drug  Diversion  Control  Fee  Account 
(DDCFA),  Again,  DEA's  chemical 
control  activities  are  not  the  subject  of 
this  rulemaking. 

In  its  December  1996  Federal  Register 
notice,  DEA  further  excluded  from  fee- 
funding  those  activities  that  incidentally 
support  the  DCP  but  are  funded 


58592  Federal  Register/ Vol,  68.  No,   197 /Friday,  October  10.  2003 /Rules  and  Regulations 


Federal  Register /Vol.  68,  No.  197 /Friday,  October  10,  2003 /Rules  and  Regulations  58591 


elsewhere  in  the  DEA  Salaries  Budget 
(and  thus  not  fee-funded).  Specific 
examples  listed  in  the  notice  include 
"support  provided  by  the  Attorneys  in 
DEA's  office  of  Chief  Counsel  Diversion 
Regulatory  Section;  certain  laboratory 
service  support;  DEA  Automated  Data 
Processing  Systems  support  (except  the 
Automation  of  Reports  and 
Consolidated  Orders  System  (ARCOS) 
and  the  Controlled  Substances  Act 
(CSA)  database);  Office  of  Training  staff; 
DEA  Management  and  Administrative 
Support;  Office  of  Congressional  and 
Public  Affairs;  Intelligence  Support  and 
Diversion  Investigators  assigned 
overseas"  (61  FR  68631). 

In  its  August  2002  Final  Rule 
published  in  the  Federal  Register.  DEA 
reviewed  the  history  and  statutory 
authority  of  fee-fundable  activities  in 
detail  and  further  described  what 
activities  would  be  fee-funded  via  the 
DDCFA.  These  activities  include: 
Scheduling,  registration,  investigation, 
inspection,  data  collection  and  analysis, 
training,  establishing  production  quotas, 
cooperative  efforts  with  state,  local  and 
other  federal  agencies,  cooperative 
efforts  with  the  regulated  industry, 
international  activities  relating  to  the 
registration  and  control  of  the 
manufacture,  distribution  and 
dispensing  of  controlled  substances,  and 
attendant  management,  personnel, 
administrative  and  clerical  oversight  for 
the  DCP  because  they  too  relate  to  the 
fee-funding  criteria  of  21  U.S.C.  821  and 
958(f).  Fee-fundable  activities  also 
include  travel,  rent,  utilities,  supplies, 
equipment  and  services  associated  with 
the  above-listed  activities  (67  FR  51988). 

Certain  international  activities  also 
are  supported  through  fee  funds  because 
they  relate  to  the  registration  and 
control  of  the  lawful  manufacture, 
distribution  and  dispensing  of 
controlled  substances.  Controlled 
substances  lawfully  imported  or 
exported  relate  to  Section  821 
requirements  because  imported 
substances  are  subsequently  distributed 
to  other  DEA  registrants,  and  exported 
substances  are  initially  manufactured 
and/ or  distributed  domestically  prior  to 
export.  As  explained  in  the  December 
30,  1996  Federal  Register  notice,  the 
Controlled  Substances  Act's  closed 
system  of  controls  over  manufacturing, 
distribution  and  dispensing  was  not 
established  and  is  not  administered 
within  the  isolation  of  our  domestic 
borders.  Rather,  the  controls  are  part  of 
a  global  system  of  national  and 
international  laws  designed  to  establish 
an  interrelated,  worldwide  structure  of 
control  over  the  manufacture, 
distribution,  dispensing,  import  and 
export  of  controlled  substances,  so  that 


controls  or  lack  of  controls  in  one 
country  do  not  undermine  controls  in 
another.  Congress  found  and  declared 
that  illegal  importation,  along  with 
illegal  manufactiu-e,  distribution, 
possession  and  improper  use  of 
controlled  substances,  has  a  detrimental 
effect  on  the  health  and  welfare  of  the 
American  people,  recognizing  that  "(a) 
major  portion  of  the  traffic  in  controlled 
substances  flows  through  interstate  and 
foreign  commerce."  21  U.S.C.  801(2) 
and  (3). 

The  international  drug  control  treaties 
to  which  the  United  States  is  a  signatory 
require  that  each  party  establish  a 
program  of  controls  relating  to  the 
registration  and  control  of  the 
manufacture,  distribution,  dispensing, 
import  and  export  of  controlled 
substances.  The  specific  language  of  the 
Controlled  Substances  Act  and  its 
implementing  regulations  recognize  the 
obligations  of  the  United  States  under 
the  international  conventions.  See  21 
U.S.C.  801,  801a,  811(d)(1),  823(a)  and 
958(a),  and  21  CFR  1307.02. 

The  Controlled  Substances  Act 
expressly  recognized  that  the  United 
States  is  a  party  to  the  Single 
Convention  on  Narcotic  Drugs  of  1961 
and  other  conventions  "designed  to 
establish  effective  control  over 
international  and  domestic  traffic  in 
controlled  sub.stances."  21  U.S.C. 
801(7).  Likewise,  Congress  recognized 
that  the  abuse  of  psychotropic 
substances  has  become  "a  phenomenon 
conunon  to  many  countries"  that  "is  not 
confined  to  national  borders,"  making  it 
"essential  that  the  United  States 
cooperate  with  other  nations  in 
establishing  effective  controls  over 
international  traffic  in  such  substances.  ' 
(21  U.S.C.  801a(l)).  Congress  further 
recognized  that  the  United  States  joined 
with  other  countries  in  executing  the 
Convention  on  Psychotropic 
Substances,  "which  is  designed  to 
establish  suitable  controls  over  the 
manufactiu^,  distribution,  transfer,  and 
use  of  certain  psychotropic  substances." 
(21  U.S.C.  801a(2)).  Congress 
acknowledged  that  before  the  Senate 
could  ratify  the  convention,  the 
Controlled  Substances  Act  required 
amending  to  bring  it  into  compliance 
with  the  requirements  of  the 
convention.  Congress  thus  recognized 
that  the  conventions  are  an  integral  part 
of  the  United  States'  programs  regarding 
the  registration  and  control  of  the 
manufacture,  distribution,  and 
dispensing  of  controlled  substances.  By 
implementing  and  ratifying  the 
international  treaties,  Congress 
recognized  that  a  strong  domestic 
program  relating  to  the  registration  and 
control  of  the  manufacture,  distribution. 


dispensing,  import  or  export  of 
controlled  substances  depends  on 
establishing  and  maintaining  strong 
controls  within  other  individual 
nations. 

Thus,  DEA  is  obligated  to  conduct,  as 
part  of  its  Diversion  Control  Program, 
certain  international  activities  relating 
to  the  lawful  manufactiu-e.  distribution, 
dispensing,  import  and  export  of 
controlled  substances.  DEA  fee-funds 
most  international  diversion  control 
activities  that  it  had  historically 
conducted  since  1971,  considering  each 
related  to  21  U.S.C.  821  and  958(f) 
criteria.  Among  those  international 
activities  that  are  excluded  from  DDCFA 
funding  are  international  chemical 
control  activities. 

Additional  detail  on  specific 
international  activities  supported 
through  fee-funds  as  part  of  the  DCP  is 
contained  in  the  August  9.  2002  Federal 
Register  notice  (67  FR  51988). 
While  diversion  control  and 
registration  activities  are  conducted  by 
DEA's  Office  of  Diversion  Control,  other 
DEA  elements  undertake  activities  in 
support  of  the  DCP  in  addition  to 
supporting  nonfee-fundable  activities. 
As  such,  these  other  elements  expend 
fee-funds  to  support  those  fee-fundable 
DCP  activities.  For  example,  the  Office 
of  Administration  provides  office  space, 
makes  appropriate  office  renovations 
and  supplies  the  security  guard  force  to 
the  diversion  groups.  The  Office  of 
Administration  pays  rent  and  other 
expenses  with  fee  funds.  The  Office  of 
Resource  Management  expends  fee 
funds  for  payroll  and  employment 
benefits  for  the  DCP  workforce.  The 
Office  of  Training  trains  the  DCP 
workforce  and  spends  fee  funds  on 
training  in  support  of  fee-fundable 
activities,  for  example  seminars  for 
industry  on  controlled  substances  (but 
not  on  staff;  see  below). 

Not  included  among  fee-fundable 
diversion  control  activities  are  several 
elements  of  DEA  operations  that,  though 
not  part  of  the  DCP,  incidentally 
support  the  activities  of  the  DCP.  To 
date  these  activities  have  been  funded 
through  Congressional  appropriations 
rather  than  through  fee  funds.  Examples 
of  such  elements  include  two  sections 
within  the  Office  of  Chief  Coimsel  that 
(a)  litigate  administrative  actions  related 
to  DEA  registrants  and  (b)  provide  legal 
support  on  regulatory  policy  matters; 
staff  salaries  and  related  staff  expenses^ 
within  a  section  of  the  Office  of 
Training  that  is  specifically  dedicated  to 
the  DCP  (note,  certain  eligible  training 
activities  are  fee-funded  as  noted 
above);  a  portion  of  the  Office  of 
Forensic  Sciences  Special  Testing 
Laboratory  that  supports  authentic 
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sample  analyses  for  licit  drugs:  and  a 
portion  of  the  budget  for  DEA's  agency- 
wide  computer  network.     Firebird" 
related  to  the  worl^  of  the  DCF  As  was 
discussed  more  fuUv  in  prevmus 
rulemakings  regarding  the  use  of 
controlled  substances  fe«>  funds,  while 
these  t'lements  in(  i(ient.ill\  supfxirf 
di\>'rsnin  i  untrol  efforts,  because  their 
overnll  function  is  not  primarily 
devDted  to  diversion  i  untrol.  they  have 
been  included  fNfuh'Te  in  the  DEA 
budget  and  not  as  part  of  fee-fundable 
activities.  In  the  absence  of  specific 
guidance  in  the  199.J  Appropriations 
Act  as  to  which  dcti\ities  were 
encompassed  within  the  DCP  and  thu.s 
fee-fundable.  DEA  has  followed  the 
plain  language  of  the  ad  and  used  the 
budget  cateyf)ries  that  had  historK;ally 
bpt'ii  iiu  luiit'd  in  the  DC.P  budget 
reque.st  of  the  Attornev  CJeneral    .As 
described  in  DEA's  msfi  Federal 
Register  notice,  for  the  purposes  ot 
i)U(i|4t't  formulation  and  appropriation. 
DEA  historically  has  identified  onlv 
those  resources  (with  their  overhead 
costs)  that  were  specificallv  devoted  to 
diversion  control  efforts  as  part  of  the 
DCP  in  its  annual  budget  submission  to 
Congress.  Other  resources  which 
support  a  broad  range  of  DEA  activities. 
includiiii;  >li\trsif)n  control,  therefore 
have  been  included  in  the  budget 
formulation  and  appropriation  process 
and  not  fundi'd  through  fee  funds  (61 
FR  HHb  <  1 )   At  this  time  these  activities 
will  continue  to  be  funded  through 
appropriated  funds  as  DEA  considers 
how  to  better  cornpiv  with  the 
applic  able  laws  in  the  future. 

B.  Budget  lustification  for  Fee  Increase 

Several  commenters  questioned  the 
lustification  for  the  budget  increase 
necessitating  the  raise  in  registration 
and  reregistration  fees.  Since  the  fees 
w»'rf'  last  raised  in  1993.  costs  of 
operating  the  Diversion  Control  Program 
(D(.'P)  hav.>  UK  r^■ased    As  described 
above,  fef  fundable  activities  of  the  DCP 
include:  scheduling,  registration. 
investigation,  inspection,  data  collection 
and  analvsis,  training,  establishing 
production  quotas,  cooperative  efforts 
with  state.  loc:al  and  other  federal 
agencies,  cooperative  efforts  with  the 
reoulated  industrv.  (  ertain  international 
activities  relating  to  the  registration  and 
c:ontrol  of  the  manufacture,  distribution 
and  dispensing  of  c  (,ntrolleii  -,ubstan(  t-s 
and  attendant  management,  personnel, 
administrative  and  c  lerical  oversight  for 
the  DCP  Fee-fundable  activities  also 
include  travel,  rent,  utilities,  supplies, 
equipment  and  services  associated  with 
the  above-listed  activities. 

The  costs  of  the  DCP  have  increased 
due  to  both  the  rising  costs  of  ■'doinia 


business"  over  the  past  ten  years  as  well 
as  the  implementaticjn  of  a  number  of 
new  initiatives  and  programs.  One 
commenter  raised  concern  that  the 
increase  in  fees  seemed  to  cover  the 
increased  costs  of  operating  the  DCP 
with  less  emphasis  on  nc!w  programs 
and  activities  As  summarized  below, 
the  increased  costs  of  operating  the  DCP 
to  date  as  well  as  the  antic  ipated  c:osts 
throiii^h  Fis(  al  >'e,ir  _'()()(i  have 
IIU  luded  iiu  hide  a  number  of  new 
initiatives  including:  the  i  reation  of 
Tactical  Diversion  Scpiads  in  Fisc  al  \'ear 
1997.  responding  to  ( )\v(iontin  « 
di\ersiiin   respdiiding  to  Internet-based 
iliversion.  devt'lopment  of  a  system  to 
permit  elet^tronu   transmission  of 
controlled  substances  presc  riptions. 
development  of  c  luitrolled  substances 
electronic  order  forms,  upgrades  to  the 
Automatmri  of  Ki>[)iirts  and 
Coiis,,|Ml,it,.(i  Orders  .Svtein  I.XKCOS), 
siv;nific  ant  imprii\eineiits  to  registration 
customer' forms  -.er\  u  e   and  increases 
in  the  number  ol  div  ersmu  investigators. 

In  Fiscal  Year  !'I94  the  Budget 
Authontv  forth.'  DCP  w.is  .S.'i?  1 
million   The  Budget  .\uthoritv  for  Fiscal 
Year  J0()4.  based  .m  the  I'.csiderit  s 
Budget.  isS  IIH  t.  inillion   The  growth 
in  the  DC:P  has  been  ilriven  bv  .i  number 
of  factors  some  of  whic  h  have  been 
reflected  in  the  DEA  budget  subiiussKJH^ 
such  as  the  c  reatimi  of  Tactic  a  I 
Diversicii  .Squaiis  hi  Fisc  ,iI  \  e.ir  l')47. 
Other  .iMMs  iif  IK  ,l'  expansion  uu  jude 
the  costs  of  respomliiig  to  the  diversion 
of  OxyContinS  wlm  h  nunUed  opening 
247  cases  between  ( )(  ti  iher  1  ')0<)  ,cnd 
March  200^,  including  l  "^I'l  i  ,ises  m 
Fiscal  Year  2001  alone; — a  270  pert  cut 
increase  from  Fiscal  Yc^ar  2000  These 
cases,  for  example,  have  led  to  j2H 
arrests. 

DEA  also  has  e.xpended  increased 
time  and  resources  in  responding  to  the 
diversicin  of  licit  i  ontrolled  substanc:es 
over  the  Internet,  a  conctirn  of  several 
commenters.  DEA  has  opened  a  number 
of  cases  leading  to  arrests  and 
convictions  for  illegal  diversion  o\t>r  the 
Internet    In  total  the  number  of 
diversion  arrests  more  than  doubled  in 
the  five  year  period  of  Fiscal  Year  1995 
(444  arrests)  to  Fisc:al  Year  2000  (941 
arrests).  In  Fiscal  "I'ear  2001  DEA  made 
H"!  diversion  arrests   In  Fisc;al  Year 
2002  DE.A  made  714  arrests,  and  in  the 
first  SIX  months  of  Fiscal  Year  2()().<. 
DK.-\  made  Ui4  arrests 

The  additional  iint!stigati\c  and 
firogrammatic  responsibilities  to 
support  investigations  have  required 
additicmal  diversion  investigators, 
headcjuarters  staff  and  increased 
financaal  resources  to  support  these  staff 
and  their  efforts  to  prevent  the  diversion 
of  lic:it  controlled  substances.  Over  the 


past  ten  years  the  costs  of  supporting 
personnel  and  the  costs  of  simply 
"doing  business'  have  increased  as  a 
result  of  inflation  and  general  rises  in 
costs.  These  increases  affect  staff 
salaries,  benefits,  as  well  as  the  cost  of 
program-related  travel,  rent,  utilities, 
supplies,  equipment  and  .services 
associated  with  diversion  control 
activities.  The  increasing  costs  of 
personnel,  activities  and  general 
operations —  including  new  initiatives- 
are  shown  in  the  following  table  that 
outlines  the  budget  authority  for  each 
year  from  Fiscal  Year  1994  to  Fiscal 
Year  2006  (estimated).  Note  these 
figures  do  not  include  the  required  Si. 5 
million  transfer  to  the  U.S.  Treasury. 


Fiscal  year 


Budget 
authonty 
(millions) 


FY94      

FY95       

Fvge  

FY97  

FY98 

FY99       

FYOO      

FY01     

FY02  

FY03  

FY04  

FY05  fest.) 
FY06  (est.) 


S57  1 

58  4 

62.2 

67.8 

73.2 

76.7 

80.3 

835 

862 

89 

1186 

1394 

147 


C  Use  of  Estimated  Budget  Authorities 

F"or  Fiscal  Yc;ars  2005  and  2006  the 
above  budget  authority  estimates  were 
derived  using  the  President's  Budget  for 
Fi.scal  Year  2004.  One;  commenter 
expressed  concern  that  DEA  was  using 
estimated  budget  figures  in  its 
c:alculations  for  the  Fiscal  Yc!ar  2004- 
2006  period.  Use  of  estimated  budgets 
tor  future  years  is  a  common  practice  in 
budgeting  to  forecast  future 
expenditures  and  plan  future  budgets. 
Bec:ause  the  President's  Budget  Request 
for  the  upcoming  fisc:aJ  year  is  typically 
submitted  to  Congress  in  the  spring  of 
the  prior  year  with  approval  following 
that,  if  DEA  were  to  wait  and  use 
"actual".  ( Congressional ly-enacted 
budgets  on  which  to  base  the  fee 
schedule  as  suggested  bv  the 
commenter.  significant  delays  would 
result  in  c:alculating  the  fees,  resulting 
in  potential  shortfalls  to  the  fee  account 
whic:h.  by  statute,  must  support  all 
activities  of  the  DCP.  Importantly  too, 
adjusting  the  registration  and  especially 
the  reregistration  fees  each  year  would 
cause  significant  confusion  among 
registrants  as  to  the  correct  amount  to 
pay,  particularly  as  the  adjustment  often 
would  be  effective  immediately  in  order 
to  comply  with  the  statute  that  fees 
support  the  "full  costs  "  of  the  DCP.  The 
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process  also  would  result  in  increased 
fee  calculation,  fee  collection,  and 
related  operating  costs  for  the  DCP 
which  would  translate  to  higher 
registration  fees. 

D.  Calculation  of  Current  Fee 

The  President's  Fiscal  Year  2004 
budget  was  calculated  using  the  Fiscal 
Year  2003  budget  as  a  base  and 
adjusting  for  inflation,  salary  increases 
and  programmatic  increases  or 
enhancements.  The  Fiscal  Year  2004 
budget  of  $1 18,561 .000  for  the  DCP  was 
submitted  by  the  President  to  Congress 
on  February  3,  2003.  The  Fiscal  Year 
2004  budget  authority  of  $118,561,000 
(that  does  not  include  the  $15  million 
transfer  to  the  U.S.  Treasury)  accoimts 
for  increases  in  program  costs  due  to 
inflation,  increases  in  federal  staff 
salaries,  and  additional  funds  to 
undertake  a  number  of  new  initiatives  to 
prevent,  detect  and  eliminate  the 
diversion  of  controlled  substances  while 
ensuring  an  adequate  supply  for 
legitimate  medical  and  scientific 
purposes.  Additional  funds  would 
support  diversion  investigation  (93 
positions),  OxyContin®  diversion 
control,  and  implementation  of  a  system 
to  detect  Internet  sites  that  may  divert 
controlled  substances  and  investigation 
of  those  sites,  as  warranted.  Because  the 
registration  fees  have  not  been  raised 
since  1993,  in  recent  years  the  DCP  has 
not  been  operating  with  the  ideal 
staffing  level  of  diversion  investigators 
due  to  budget  constraints.  The 
additional  funds  for  OxyContin®  and 
improved  Internet  diversion  control  will 
permit  DEA  to  conduct  additional  and 
more  complex  investigations  into  the 
diversion  of  pharmaceutical  controlled 
substances.  Additional  funds  also 
would  support  forty  positions  and  the 
development  of  systems  to  permit  the 
electronic  transmission  of  controlled 
substances  orders  and  controlled 
substances  prescriptions.  These 
electronic  aJtematives  will  provide  a 
similar  or  higher  degree  of  security/ 
integrity  than  current  paper-based 
systems  and  will  help  DEA  to  meet  its 
legal  mandates  imder  the  Government 
Paperwork  Elimination  Act.  Several 
commenters  highly  praised  the 
electronic  systems  and  the  increased 
efficiencies  afforded  to  industry.  By 
increasing  reliance  on  technological 
resoiut:es,  the  electronic  systems  also 
will  help  to  control  DCP  costs  in  the 
future;  two  commenters  raised  the  issue 
of  streamlining  DCP  operations  and 
controlling  costs  through  greater 
reliance  on  technologiaal  resources.  The 
total  cost  of  program  enhancements  for 
Fiscal  Year  2004  is  $27,062,000. 
Including  the  mandatory  transfer  to 


Treasiuy  of  $15  million,  the  total 
amount  required  to  be  recovered  for 
Fiscal  Year  2004  is  $133,561,000. 

To  calculate  the  anticipated 
President's  Budget  Request  for  Fiscal 
Year  2005,  DEA  used  a  baseline  of  the 
Fiscal  Year  2004  President's  Budget  of 
$118,561,000  (described  above)  and 
adjusted  the  baseline  figine  for  increases 
in  program  costs  due  to  inflation 
(including  such  items  as  postage  rate 
increases,  increases  in  cost  of  employee 
health  benefits,  increases  in  GSA  rent, 
etc.),  and  costs  of  federal  staff  pay 
increases.  The  anticipated  President's 
Budget  Request  for  Fiscal  Year  2005  is 
$139,364,000.  This  figure,  revised  since 
the  Notice  of  Proposed  Rulemaking  in 
February  2003  because  of  new  guidance 
on  inflationary  figures  and  updated 
capital  asset  planning  and  budgetary 
information,  includes  costs  to  support 
systems  to  permit  the  electronic 
transmission  of  controlled  substances 
prescriptions  and  electronic  orders  of 
Schedule  I  and  11  controlled  substances 
(systems  highly  desired  and  praised  by 
industry,  including  commenters  to  the 
proposed  rule),  the  support  and 
operation  of  DEA's  Internet 
investigations,  a  major  upgrade  to  the 
Automation  of  Reports  and 
Consolidated  Orders  System  (ARCOS), 
significant  improvements  to  registration 
customer/forms  service,  and  39 
additional  positions  related  to  these 
activities.  Other  funds  accounted  for 
include  liaison,  policy,  regulatory,  and 
analytical  activities  of  the  Diversion 
Control  Program.  Including  the 
mandatory  transfer  to  Treasury  of  $15 
million,  the  total  amoimt  required  to  be 
recovered  for  Fiscal  Year  2005  is 
$154,364,000. 

The  anticipated  President's  Budget 
Request  for  Fiscal  Year  2006  of 
$147,028,000  was  calculated  using  the 
same  method.  This  figure  also  has  been 
revised  since  the  proposed  rule  based 
on  updated  budget  figiu«s  and  reflecting 
changes  in  inflationary  growth  guidance 
from  the  Department  of  Justice.  DEA 
used  the  anticipated  bddget  request  for 
Fiscal  Year  2005  and  adjusted  that 
figure  for  inflationary  growth  and 
increases  in  federal  staff  salaries,  rent 
and  other  overhead  costs.  Including  the 
mandatory  transfer  to  Treasury  of  $15 
million,  the  total  amount  anticipated  to 
be  required  to  be  recovered  for  Fiscal 
Year  2006  is  $162,028,000. 

In  calculating  inflationary  growth. 
DEA  used  inflation  figures  of  1.5 
percent  for  Fiscal  Year  2004, 1.5  percent 
for  Fiscal  Year  2005  and  1.6  percent  for 
Fiscal  Year  2006  and  salary  increase 
assumptions  of  4.1  percent  for  Fiscal 
Year  2004  and  3.4  percent  for  both 
Fiscal  Year  2005  and  Fiscal  Year  2006, 


based  on  the  Fiscal  Year  2005 
Department  of  Justice  Modular  Cost 
Standards  and  the  President's  Economic 
Assumptions,  respectively. 

To  calculate  the  fee  schedule  for 
Fiscal  Year  2004-2006.  DEA  used  the 
total  amount  necessary  to  collect  for  the 
Fiscal  Year  2004-2006  period  of 
$449,953,000  and,  based  on  specific 
statistical  calculations,  then  calculated 
the  fee  for  each  registrant  category .  To 
comply  with  the  law  that  DEA  recover 
the  hill  costs  of  the  DCP,  DEA  then 
developed  the  specific  fee  levels  for 
each  registrant  category. 

To  calculate  the  tee  tor  each  registrant 
category,  DEA  first  estimated  the 
number  of  paying  registrants  for  the 
Fiscal  Year  2004-2006  period  and  then 
used  this  figure  combined  with  the  full 
amoimt  required  to  be  collected  for  this 
period  to  set  the  new  fee  rate.  To 
calculate  the  number  of  paying 
registrants,  DEA  used  logarithmic 
regression  analysis  to  project  the  yearly 
registrant  figures  based  on  historical 
registrant  data  for  the  period  of  Fiscal 
Year  1994  through  Fiscal  Year  2001. 
DEA  then  estimated  the  number  of 
registrants  for  each  registrant  category 
since  different  registrant  categories  pay 
different  fees.  Because  there  were 
insufficient  data  for  some  activities  to 
perform  regression  analysis,  DEA  used 
the  percentage  for  each  category  using 
data  from  the  corresponding  cycle  years 
in  the  past. 

Finally,  based  on  the  analyses 
conducted,  DEA  developed  the  fees  for 
each  registrant  category  consistent  with 
its  current  fee  structure.  In  doing  so, 
DEA  opted  to  set  the  fee  lev     for  a 
three-year  period  (Fiscal  Ye^rs  2004- 
2006)  to  avoid  the  heavy  burden  or 
registrants  and  die  additional 
administrative  expenses  to  I  .lA  that 
resetting  the  fee  each  year  would 
impose.  Accordingly,  the  fee  schedule 
(see  below)  developed  reflects  the  total 
amount  necessary  to  be  collected  for  the 
full  three-yecir  period  (Fiscal  Years 
2004-2006)  divided  by  projected 
registrants  and  accounting  for  projected 
registrant  growth  by  category  for  each 
fiscal  year.  Because  different  categories 
of  registrants  pay  different  amounts, 
DEA  weighted  the  number  of  registrants 
in  each  category  to  ensure  the 
appropriate  reflection  in  the  fee 
schedule.  Because  the  registrant  fees 
reflect  the  total  amount  necessary  to  be 
collected  for  the  Fiscal  Year  2004-2006 
period,  there  is  the  possibility  that  DEA 
may  accumulate  additional  funds 
beyond  those  necessary  for  actual 
program  operations  in  the  initial  year 
(Fiscal  Year  2004).  but  in  the  final  year 
of  the  period  (Fiscal  Year  2006)  fee 
collections  are  anticipated  to  fall  short 
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of  the  amount  n^•c.f'.ssd^v  to  covt'r 
cxpenditurns  in  that  vear.  so  DEA  will 
then  draw  down  the  previously 
collec:ted  surplus   Thf  alternatives  to 
this  approach  would  be  to  reset  the  fee 
eat.h  vear  or  to  set  a  different  fee  for 
each  fiscal  vear:  both  of  these  options 
would  cause  unnecessarv  confusion  and 
wmild  impose  greater  admuiistrative 
burdens  on  DEA  and  registrants. 

Because  of  the  updated  and  slightlv 
reduced  budget  figures  for  Fiscal  Year 
2005  cuid  Fiscal  Year  2006.  it  was 
necessar\-  for  DEA  to  recalculate  the  fee 
levels  for  each  category  of  registrant.  As 
a  result,  the  resulting  fee  scliedule 
reflects  minor  c  hanges  to  the  fee  levels 
as  indicated  below  For  most  registrants, 
this  change  represents  a  reduction  in  fee 
from  that  inc  luded  jn  the  Notice  of 
Proposed  Kulemaiking. 


Registrant  class 

Annual  cost 

Manufacturers 

$1,625 

Distributors   Importers/Export- 

ers                                    

813 

Dispensers*  Practitioners"  

130 

Researchers  Narcotic  Treat- 

ment Programs 

130 

"Ttie  tfiree-year  registration  and  reregistra- 
tion  tee  for  dispensers  (including  practitioners 
hospital&  clinics  and  retail  pfiarmacies)  and 
teacfiing  institutions  is  S390 

This  rulemaking  suppldnts  the  fee 
structure  proposed  in  the  Notice  of 
Proposed  Rulemaidng  published  in  the 
Federal  Register  on  February  IH.  200.3 

E.  Other  DCP  Operational  Issues 

Several  commenters  questioned  the 
efficiency  of  DCP  operations  as  related 
to  the  rising  cost  of  operating  the 
program,  with  some  raising  the  issue  of 
streamlining  DCP  operations  through 
enhanced  use  of  technologv.  computer 
upgrades,  and  improved  business 
practices  to  negate  the  need  for  a  fee 
increase.  The  mission  of  the  DCP  is  to 
prevent  the  diversion  of  licit  controlled 
substances  which  is  done  in  the  most 
efficient  and  streamlined  manner 
possible.  This  mission  requires  the 
outlay  of  funds  to  support  diversion 
investigations  and  monitoring  of  the 
closed  system  that  was  created  by  the 
Controlled  Substances  Act  to  ensure 
that  registrants  maintain  controls  over 
their  activities  with  controlled 
substances  to  prevent  and  detect  their 
diversion 

DEA  works  diligentlv  to  achieve 
administrative  efficiencies  in  all  of  its 
programs,  including  the  Diversion 
Control  Program  Through  a  scheduled, 
periodic  review  process,  virtually  all 
aspects  of  the  DCP  are  inspected  to 
detect  any  waste,  fraud  or  abuse.  All 
expenditures  charged  to  the  DDCFA  also 


are  reviewed  and  approved  bv  an 
independent  unit  (barged  with  this  task 
Moreover,  each  of  DEA's  annual  budget 
requests  to  tiongress.  which  contains  all 
components  of  each  DEA  program, 
including  the  DCP.  is  available  for 
public:  review    Each  budget  request  is 
examined  rind  appmved  bv  both  the 
Department  nf  lustu  e  and  the  Office  of 
Management  and  Budget  DEA  will 
continue  to  review  expenditures 
through  Fiscal  Year  20()H  and  will  adjust 
the  fee  schedule  as  nec;essarv  again  at 
that  time  as  a  result  of  budget  reviews. 
In  Febniarv  200  i  DEA  also  established 
a  separate  unit,  tiie  Diversion  Fee 
Account  V'aJHlation  Unit,  to  review, 
approve.  ,uid  audit  fee-funded 
expenditures 

DEA  has  undertaken  several 
initiatives  to  streamline  aspects  of  the 
IK;P  both  for  the  DEA  and  for 
registrants   Fur  example.  DFIA  is 
currently  developing  a  system  to  permit 
the  electrnnu  transmission  of  controlled 
substanc  es  presc  riptions  which  will 
significantly  increase  the  efficiency  by 
which  prescriptions  are  transmitted 
from  prescriber  to  pharmacv.  This 
system,  however,  will  not  reduce  the 
review  requirements  of  DEA  employees 
that  monitor  the  prescription  process  for 
controlled  substanc  es   DEA  also  is 
developing  a  system  to  permit  the 
elec:tronic  transmission  of  controlled 
substances  orders  whic:h.  again,  will 
increase  efficiencies  for  industrv.  DEA 
IS  also  pursuing  upgrades  to  the 
Automation  of  Reports  and 
C;onsolidated  Orders  System  (ARCOS) 
and  other  technological  improvements 
to  its  information  management  svstems 
to  increase  internal  efficiencies.  In 
general,  consistent  with  the 
performance  objectives  and  goals 
outlined  in  its  Strategic  Plan.  DEA  is 
constantly  monitoring  its  operations  for 
areas  that  can  be  improved  through 
better  use  of  technologv  and 
streamlining  of  business  practices. 

One  commenter  also  questioned  the 
e.xclusion  of  specific  goals  and 
(lerformance  standards  in  the  notice  of 
firoposed  rulemaking   Specific 
[lerformance  goals  are  included  in 
DEAs  Strategic  Plan  and  are  therefore 
not  duplicated  in  rulemaking  notices. 
Moreover,  in  terms  of  performance 
measures,  as  mandated  bv  the? 
Government  Performance  and  Results 
Act  fCPRA)  and  the  President's 
Management  Agenda.  DEA.  like  all 
other  agencies  and  components,  is 
recjuired  to  provide  a  budget  summarv 
th.it  incorporates  performance 
information  on  a  quarterly  basis.  That  is, 
DEA  already  integrates  budget  and 
performance  in  order  to  evaluate  the 


effectiveness  of  programs  relative  to 
long-term,  measurable  outcome  goals. 

More  specifically,  in  response  to 
CPRA  and  the  President's  Management 
Agenda,  the  DCP  has  restructured  its 
budgetarv'  reporting  on  the  Drug 
Diversion  Control  Fee  Account  (DDCFA) 
to  include  performance  measures  that 
ATv^  consistent  with  DEA's  Strategic  Plan 
and  reflect  the  effectiveness  of 
programmatic  activities  funded  bv 
registrant  fees.  Among  the  objectives 
included  in  the  DEA  Strategic  Plan  is 
continued  support  to  the  registrant 
population  through  improved 
technology,  including  E-commerce  and 
customer  support,  while  maintaining 
cooperation,  support,  and  assistance 
from  the  regulated  industrv.  These 
c'fforts.  funded  through  registration  fees, 
will  provide  immediate  benefits  to  the 
registrant  population  such  as 
streamlined  processing  and  improved 
access  to  information.  Thev  also  will 
reduce  the  paperwork  burden  on  small 
businesses;  reduce  forged  or  stolen 
prescriptions;  improve  authenticity 
verification  of  the  prescribing  or 
ordering  party  and  reduce  processing 
time;  increase  overall  security;  and 
improve  DEA's  data  quality,  agency 
efficiency  and  responsiveness  in 
carrying  out  its  mission. 

VI.  Effects  on  Small  Businesses 

As  part  of  its  notice  of  proposed 
rulemaking  published  on  February  18, 
2003,  DEA  noted  that  the  rulemaking 
does  not  constitute  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  While  the  actual 
fee  collections  as  part  of  the  registration 
fee  process  (independent  of  this 
rulemaking)  result  in  an  annual  effect 
on  the  economy  of  $100,000,000  or 
more,  the  net  effect  of  the  fee  changes 
captured  in  this  rulemaking  on  the 
economy  yvill  be  less  than  $100,000,000 
and  will  not  result  in  a  major  increase 
in  costs  or  prices  or  cause  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  companies  to  compete  with 
foreign-based  companies  in  domestic 
and  export  markets.  Moreover,  the 
individual  effect  on  small  business 
registrants  is  minimal  ranging  from  $130 
to  $1 ,625  per  year  with  the  majority  of 
affected  registrants  paying  an  annual  fee 
of  $130  (or  5390  for  three  years).  In 
categories  of  registrants  qualifying  as 
small  businesses  (see  below),  the  fee 
represents  less  than  0.21%  of  average 
annual  sales  (or  income)  based  on  U.S. 
Census  and  Bureau  of  Labor  Statistics 
data  (latest  available  data  from  1997).  A 
breakdown  of  the  effect  of  the  fees  on 
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these  categories  of  registrants  is 
provided  below. 

Based  on  an  evaluation  of  U.S.  Census 
data,  a  certain  percentage  of 
manufacturers,  hospitals/clinics,  and 
pharmacies,  narcotic  treatment 
programs  and  all  practitioners  that  are 
registrants  with  the  DEA  are  likely  to  be 
small,  as  defined  by  the  Small  Business 
Administration.  All  distributors, 
importers  and  exporters  are  likely  to  be 
large.  All  exporters  are  likely  to  be  large 
as  they  usually  are  also  distributors  or 
manufacturers,  and  only  large 
manufacturers  are  likely  to  be  involved 
in  exporting.  Researchers,  teaching 
institutions,  and  analytical  labs  are 
assumed  to  be  associated  with  large 
institutions  or  government  entities  and 
therefore  not  qualifying  as  small 
businesses. 

Manufacturers  fall  into  one  of  two 
industry  classifications:  pharmaceutical 
preparation  or  medicinal  and  botanical 
manufacturing.  Based  on  DEA  data  on 
registered  manufacturers,  DEA  estimates 
that  381  of  the  4B0  manufacturers 
registered  with  DEA  qualify  as  small 
businesses  (Small  Business 
Administration  definition  of  less  than 
750  employees).  For  manufacturers  in 
the  small  business  category  of  20-49 
employees,  the  fee  of  $1,625  represents 
less  than  0.02%  of  the  average  annual 
sales  of  $9.7  million  (U.S.  Census 
figures). 

There  are  61,463  pharmacies 
registered  with  the  DEA  and  eligible  to 
handle  controlled  substances. 
According  to  the  National  Association 
of  Chain  Drug  Stores  (NACDS)  and 
census  data  on  mail  order  prescription 
firms,  there  were  35,428  chain 
pharmacies,  mass  merchant  pharmacies, 
supermarket  pharmacies,  and  mail  order 
pharmacies  in  2001  (latest  data 
available).  It  is  assumed  that  the 
remaining  26,035  DEA  registrants  are 
independent  pharmacies  and  that  these 
independent  pharmacies  are  small 
businesses.  The  chain  drug  stores,  mass 
merchant  pharmacies,  supermarket 
pharmacies,  and  mail  order  pharmacies 
are  assumed  to  be  large  establishments. 
For  pharmacies  in  the  $250,000- 
$499,000  categor>'  of  annual  sales,  a  fee 
of  $130  per  year  represents  0.05%  of 
average  annual  sales.  In  this  category, 
the  mean  value  of  annual  sales  is 
$429,853  according  to  the  U.S.  Census 
data  of  which  the  annual  registration  fee 
represents  0.03%. 

There  are  14,796  hospitals  registered 
with  DEA  to  handle  controlled 
substances.  U.S.  Census  data  indicate 
there  are  6,590  hospitals;  thus  the 
remaining  8,206  registrants  are  assumed 
to  be  clinics.  Census  data  also  indicate 
there  are  4,434  large  hospitals;  therefore, 


assuming  all  hospitals  are  registered 
with  the  DEA,  DEA  estimates  there  are 
2,156  small  hospitals.  There  are  3,260 
clinics  that  can  be  defined  as  large. 
Thus,  assuming  that  all  large  clinics  are 
registered  with  DEA,  DEA  assumes  that 
the  remaining  4,946  clinics  that  are  DEA 
registrants  are  small.  For  hospitals  in 
the  small  business  category  of  $1 
miIlion-$2.5  million  in  annual  revenue, 
the  annual  fee  of  $130  represents  less 
than  0.01%  of  average  annual  revenues. 
For  clinics  and  narcotic  treatment 
programs  with  aimual  revenues  of  less 
than  $100,000  the  annual  fee  of  $130 
represents  0.13%  of  annual  revenue.  Or 
for  entities  with  the  mean  annual 
revenue  of  $61,909  in  this  group,  the  fee 
represents  0.21%  of  annual  revenue. 
There  are  1,166  narcotic  treatment 
progrcuns  registered  with  the  DEA. 

Finally,  there  are  1.038,000 
practitioners  registered  with  the  DEA  to 
handle  controlled  substances — the 
largest  registrant  categorv'.  Because 
practitioners  may  hold  multiple 
registrations  and  because  practitioners 
register  for  three-year  cycles,  this  figure 
may  double  count  some  practitioners 
and,  accordingly,  represents  a  high 
estimate.  The  majority  of  registered 
practitioners  are  physicians,  followed 
by  dentists  and  veterinarians.  As  of  May 
2003,  there  are  736,449  physician 
registrants,  164,630  dentist  registrants, 
51,101  veterinarian  registrants,  44.800 
ntwse  practitioner  registrants,  and 
24,077  physician  assistant  registrants. 
Other  practitioner  registrants  include 
optometrists,  nursing  homes,  animal 
shelters,  ambulances,  naturopaths, 
euthanasia  technicians,  certain 
pharmacists  in  the  state  of  Washington, 
certain  veterinarian  technicians  in  the 
state  of  California,  and  doctors  of 
oriental  medicine. 

For  the  three  largest  groups  of 
registrants  in  this  category,  data  from 
the  Bureau  of  Labor  Statistics  (2001 
survey  data)  indicate  the  average  annual 
salary  of  physicians  to  be  $110,020,  of 
dentists  to  be  $110,790  and  of 
veterinarians  to  be  $69,150.  For 
practitioners  with  average  annual 
salaries  of  less  than  $100,000  the  annual 
fee  of  $130  represents  0.13%  of  annual 
revenue.  Of  the  mean  annual  salary  of 
practitioners  in  this  category  ($63,688 
per  U.S.  Census  data),  the  fee  represents 
0.20%.  For  physicians  and  dentists 
which  account  for  87%  of  practitioner 
registrants,  the  fee  represents  0.12%  of 
annual  average  salary. 

In  summary,  while  the  changes  in  fee 
structure  will  affect  a  substantial 
number  of  individual  entities  that 
qualify  as  small  businesses,  the  impact 
will  be  minimal  when  evaluated  as  a 
percentage  of  average  annual  sales. 


revenue  or  income.  Consequently,  this 
rule  does  not  create  a  significant  adverse 
effect  on  a  substantial  number  of  small 
entities.  In  addition,  the  rule  is  not  a 
discretionary  action  but  rather  responds 
to  a  statutory  mandate  to  fully  fund  the 
costs  of  the  Diversion  Control  Program 
through  registrant  fees. 

VII.  Registration  Fee 

A.  Effective  Date  of  New  Fee  Structure 

Based  on  the  methodology  described 
in  section  V-D  of  this  rulemaking  and 
current  calculations,  to  recover  the  full 
costs  of  the  DCP  as  required  by  law. 
DEA  plans  to  incrementally  raise  the 
fees  in  accordance  the  fee  structure 
summarized  in  Section  V.  This  fee 
structure  replaces  the  fee  struc:ture 
proposed  in  the  February  18.  2003 
Notice  of  Proposed  Rulemaking. 

This  fee  schedule  will  go  into  effect 
on  December  1 .  2003.  To  be  as  clear  as 
possible  about  the  effective  date  and  to 
ease  processing,  this  effective  date 
represents  the  first  day  of  the  month 
following  the  mandatory  30  days  after 
the  publication  of  the  final  rule  in  the 
Federal  Register.  The  new  fee  schedule 
will  be  in  effect  for  all  new  registration 
applications  postmarked  on  or  after 
December  1.  2003  and  all  reregistratiun 
applications  postmarked  on  or  after 
December  1.  2003.  Registration  or 
reregistration  applications  postmarked 
on  or  after  this  date  must,  therefore, 
include  the  new  fee  payment. 

Because  DEA  is  required  by  statute  to 
recover  through  fees  the  "full  costs"  of 
the  DCP,  DEA  will  continue  to  monitor 
the  costs  and  expenditures  of  the  DCP 
and  will  revise  the  fee  structure  as 
necessary.  DEA  does  not  expect  to 
revise  the  fee  structure  again  until  Fiscal 
Year  2006  (to  be  effective  Fiscal  Year 
2007);  however.  DEA  cannot  anticipate 
events  or  other  catalysts  that  may 
necessitate  major  diversion  control 
initiatives  by  the  DEA  in  future  years. 

B.  Individual  Registrations 

Several  comments  were  received 
relating  to  the  use  of  individual 
registrations  for  practitioners  as 
opposed  to  clinics  or  medical  facilities. 
One  pharmacist  commenter  objected  to 
the  ability  of  residents  and  hospital-  and 
clinic-based  physicians  to  use  their 
employers  registration  number  instead 
of  being  required  by  DEA  to  maintain 
individual  registrations.  The  commenter 
noted  that  use  of  an  employer's  number 
leads  to  confusion  among  pharmacists 
when  the  computer,  cross-checking  the 
number  against  the  practitioner's  name, 
indicates  that  they  do  not  match.  The 
commenter  argued  that  the  ability  to  use 
employer's  registration  numbers  is 
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unfair  to  those  who  must  pav  individual 
registration  fees  and  suggested  that 
before  registration  fees  are  increased 
that  DEA  require  all  prescribers  of 
controlled  substances  to  be  individually 
registered  Two  cnmmenters  noted  that 
it  lb  e.xpensive  to  license  multiple 
practitioners  in  a  practice  and  that  a  fee 
increase  would  encourage  practitioner- 
to  forego  licensure  of  all  practitioners 
espec  ially  in  large  practices.  One  also 
noted  that  it  would  be  beneficial  if 
practitioners  c:ould  work  under  an 
umbrella  li(  ense  for  the  u  hole  clinu 

The  ('ontrolle<i  .Substan(.es  .-\ct 
rt-quires  that  every  person  who 
manufactures,  distributes  or  dispenses 
anv  t:ontrolled  substance  or  who 
proposes  to  engage  in  the  manufacture, 
distribution  or  dispensing  of  any 
controlled  substance  obtain  an  annual 
registration.  21  T  S  C  822(a)(1)  and 
822(a)(2).  However,  the  Controlled 
Substances  Act  also  provides  for  certain 
exceptions,  including  "an  agent  or 
employee  of  anv  registert-d 
manufacturer,  distributor,  or  dispenser 
of  anv  contrf)lled  substance  or  list  1 
chemical  if  such  agent  or  employee  is 
acting  in  the  usual  course  of  his 
business  or  empluvment'  21  I'.S.C. 
822(c)(lj 

More  specifically,  "an  individual 
practitioner  who  is  an  agent  or 
employee  of  another  practitioner  (other 
than  a  mid-level  practitioner)  registered 
to  dispense  controlled  substances"  may 
be  exempted  from  se(  uring  his  or  her 
own  registration  but  mav  "when  acting 
in  the  normal  course  of  business  or 
emphjyment,  administer  or  dispense 
(other  than  by  issuance  of  prescription) 
controlled  substances  if  and  to  the 
extent  that  such  individual  practitioner 
is  authorized  or  permitted  to  do  so  by 
the  jurisdiction  in  which  he  or  she 
practices,  under  the  registratum  of  the 
employer  or  principal  practitioner  in 
lieu  of  being  registered  him/herself."  21 
CFR  1301.22  That  is.  within  a  group 
practice,  for  t-xample.  nne  DEA- 
registered  physician  may  take  the 
responsibility  for  ordering  a  stock  of 
controlled  substances  from  whic  h  nther 
physicians  in  the  prac  tic  *■  could 
dispense   However,  onlv  the  DKA- 
registered  physician  would  be 
authorized  to  issue  prescriptions  for 
controlled  substances.  That  is. 
prescriptions  written  under  a  particular 
DEA  number  may  only  be  written  by  the 
physician  possessing  that  regisfratinn 
number 

.Additicmallv.  an  individual 
practiticmer  who  is  an  agent  or 
employee  of  a  hospital  or  other 
institution  also  mav  administer, 
dispense,  or  prescribe  controlled 
substances  under  the  registration  of  the 


hospital  or  other  institution  which  is 
registered  in  lieu  of  being  registered 
him/herself  (much  like  a  pharmacist 
operates  under  the  pharmacy's  DEA 
regi.stration).  However,  such  registration 
IS  permissible  only  if:  (1)  Such 
dispensing,  administering  or  prescribing 
is  done  in  the  usual  c:ourse  of  his/her 
professional  prac:tic:e;  (2)  Suc:h 
individual  practitioner  is  authorized  or 
permitted  to  do  so  by  the  jurisdiction  in 
whic  h  he  she  is  practicing;  (3)  The 
hospital  or  other  institution  by  which 
he/she  is  employed  has  verified  that  the 
individual  practitioner  is  so  permitted 
U)  dispense,  administer,  or  prescribe 
drugs  within  the  lurisdiction:  (4)  Suc:h 
individual  prac  titiom?r  is  acting  only 
within  the  scope  of  his/her  emplovmtmt 
in  the  hospital  or  instituticm;  (.5)  The 
hospital  or  other  institution  authorizes 
the  individual  prac:titioner  to 
administer,  dispense  or  prescribe  under 
the  hospital  registration  and  designates 
a  specific   internal  (  ode  number  for  each 
individual  practitioner  so  authorized; 
and  (6)  A  current  list  of  internal  codes 
and  the  corresponding  individual 
practitioners  is  kept  by  the  hospital  or 
other  institution  and  is  made  available 
at  all  times  to  other  registrants  and  law- 
enforcement  agencies  upon  request  for 
the  purpose  of  verifying  the  authority  of 
tht-  prescribing  individual  practitioner 
(21  CFR  1.101.22).  Other  registrants 
would  include  pharmacies  wishing  to 
verify  the  identity  and  authority  of 
individual  practitioners  to  prescribe 
controlled  substances.  Note,  state  laws 
differ  with  regard  to  c;linic  registration 
and  the  use  of  "umbrella"  registration 
iiuinbers  for  employees  of  such  clinics 
A  separate  registration  is  required  for 
each  principal  place  (jf  business  or 
professional  prac  tice  at  one  general 
()hvsic;al  location  whercMiontrolled 
suhstaiu  es  are  manufactured, 
distributed,  imported,  exported,  or 
dispensed  by  a  person  (21  U.S.C. 
822(e)). 

C.  Allocation  of  Fee  Based  on  Usage 

Four  commenters  raised  issues  related 
to  allocation  of  the  registration  fee 
according  to  usage  ot  c  ontrolled 
substances.  Three  commenters  wrote 
that,  because  veterinarians  use  a  limitc?d 
amount  of  controlled  substances,  they 
should  not  be  expectcui  to  be  equal 
partners  ,vith  other  practitioners  in 
funding  the  DCP.  Another  commenter 
stated  that,  as  staff  write  <;nly  12 
controlled  substances  prescriptions  per 
year,  the  fee  increase  would 
dramatically  increase  the  tost  of  eat  h  of 
these  presc  riptions  per  unit 

The  ( inntrnlled  Substances  Ac:t 
inandate.s  that  "cverN'  person"  who 
manufactures,  ciistnhutes  or  dispenses 


any  controlled  substance  or  who 
proposes  to  engage  in  the  manufacture, 
distribution  or  dispensing  of  any 
controlled  substance  obtain  an  annual 
registration  (21  U.S.C.  822(a)(1)  and 
822(a)(2)).  This  statute  mandates  such 
registration  irrespective  of  the  extent 
such  persons  handle  controlled 
substances.  Accordingly,  DEA  may  not 
alter  the  fee  structure  to  account  for  the 
extent  to  which  registrants  handle 
controlled  substances. 

VIII.  Enforcement  of  Controlled 
Substances  Act 

Several  commenters  expressed 
concern  that  Internet  pharmaceutical 
companies  selling  veterinary  products  at 
discounted  prices  are  undermining 
veterinarian  revenue,  with  one 
c:ommenter  alleging  that  Internet  and 
c:atalog  pharmacies  sell  prescription 
medications  directly  to  consumers 
without  a  prescription  from  a 
veterinarian.  Three  commenters  wrote 
that  it  is  "not  in  my  profession["s|  best 
interest  to  pay  such  exuberant  fees 
*    *    *  while  the  internet  companies 
undercut  the  veterinarian."  Another 
commenter  stated  that  Internet 
pharmacies  selling  controlled 
substances  to  consumers  without  a 
prescription  should  be  fined  severely. 

The  mission  of  the  Diversion  Control 
Program,  as  outlined  above,  is  to 
prevent  the  diversion  of  licit  controlled 
substances  in  conformance  with  the 
Controlled  Substances  Act.  All 
manufacturers,  distributors  and 
dispensers  of  controlled  substances  are 
required  to  obtain  a  registration  with  the 
DEA  (21  U.S.C.  822(a)(1)  and  822(a)(2)). 
This  requirement  includes  Internet- 
based  pharmaceutical  companies  that 
dispense  controlled  substances.  No 
dispenser,  including  Internet-based 
companies,  is  permitted  to  dispense 
controlled  substances  without  the 
prescription  of  a  registered  physician  or 
other  appropriate  practitioner.  DEA 
investigates  and  prosecutes  violations  of 
the  Controlled  Substances  Act, 
including  the  dispensing  of  controlled 
substances  without  a  legal  prescription 
from  an  authorized  and  registered 
practitioner. 

Four  t;c)mmenters,  three  from  the 
same  institution,  objected  to  the  ability 
of  Internet  pharmaceutical  companies  to 
sell  veterinary  products  directly  to 
consumers  thus  affecting  sales  directly 
through  the  veterinary  clinics. 
(;ommenters  expressed  concern  that 
clients  were  purchasing  veterinary 
pharmacc!utit;al  supplies  through  the 
Internet  companies  when  veterinarians 
"must  write  prescriptions,"  thus 
eroding  pharmaceutical  sales  by 
veterinarians  and  undermining  the 
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veterinarian-client  relationship.  One 
commenter  also  alleged  that  Internet 
pharmacies  are  selling  pharmaceuticals 
without  prescriptions  from  authorized 
practitioners.  Three  commenters  from 
the  same  institution  suggested  that  the 
DEA  tax  the  Internet  drug  companies  to 
fund  the  DCP  and  leave  the  ciurent 
controlled  substance  handlers  fees  at  the 
same  level. 

DEA  assures  the  commenters  that  any 
violations  of  the  Controlled  Substances 
Act,  including  the  unauthorized 
dispensing  of  controlled  substances,  are 
subject  to  prosecution  to  the  fullest 
extent  of  the  law.  Over  the  past  several 
years,  DEA  has  imdertaken  a  number  of 
concerted  initiatives  to  control  and 
prevent  the  diversion  of  licit  controlled 
substances  over  the  Internet,  with  the 
number  of  diversion  arrests  more  than 
doubling  between  Fiscal  Year  1995  and 
Fiscal  Year  2000.  DEA's  diversion 
control  actions  do  not  cover  legal 
commerce  transactions  such  as  the  legal 
dispensing  of  controlled  substances 
through  Internet  sites  or  the  sale  of  non- 
controlled  substances  (such  as  other 
veterinary  products)  which  is  outside 
the  purview  of  the  DEA.  DEA  also  notes 
that  Internet  pharmaceutical  companies, 
like  other  dispensers  of  controlled 
substances,  must  register  with  the  DEA 
in  order  to  handle  controlled  substances 
and  as  such  already  pay  a  registration 
fee  like  other  registered  dispensers. 

IX.  Miscellaneous  Issues 

A.  Mandatory  $15  Million  Tmnsfer  to 
U.S.  Treasury 

One  commenter  objected  to  registrant 
fees  supporting  the  mandatory  transfer 
of  $15  million  to  the  U.S.  Treasury, 
noting  that  this  burden  should  not  be 
placed  on  registrants  and  requesting  that 
DEA  petition  Congress  to  appropriate 
the  required  $15  million,  so  that  all  fee 
funds  are  used  to  support  DCP 
activities. 

DEA  is  required  by  the 
Appropriations  Act  of  1993  to  transfer 
the  first  $15  million  of  fee  revenue  to 
the  General  Fund  of  the  Treasury  each 
year  (21  U.S.C.  886a(l)).  Calculation  of 
the  fees,  therefore,  must  account  for  this 
mandated  transfer.  That  is,  DEA  has  no 
discretion  in  that  matter,  and  the  fees 
collected  by  DEA  must  represent  the 
total  amount  necessary  to  "fully  fund" 
the  DCP  by  law  plus  an  additional  $15 
million.  For  the  period  of  Fiscal  Year 
1993  through  Fiscal  Year  1998,  Congress 
appropriated  an  additional  $15  million 
to  offset  the  transfer  requirement  (a  total 
infusion  to  the  DDCFA  of  $90  million). 
However,  beginning  in  Fiscal  Year  1999, 
Congress  discontinued  this  additional 
appropriation,  and  the  additional  $15 


million  became  an  additional  net 
expense  to  the  DCP  at  that  time. 
Congress  has  not  agreed  to  appropriate 
the  additional  $15  million  towards  the 
mandatory  transfer  since  that  time. 

B.  Alternative  Funding  Sources  for  DCP 

Seven  commenters  raised  the  issue  of 
finding  alternative  sources  of  funding 
for  the  DCP  to  replace  the  registration 
fees,  including  congressional  funding 
and  collecting  fees  from  other  non- 
registrant  entities  (e.g.,  health  insurance 
companies).  As  has  been  detailed  above, 
DEA's  authority  to  charge  registration 
fees  to  support  the  DCP  derives  from 
three  statutory  provisions.  Of  these 
provisions,  the  Appropriations  Act  of 
1993  specifically  mandates  that  DEA 
collect  through  fees  an  amount 
sufficient  to  ensure  the  recovery  of  the 
"full  costs"  (emphasis  added)  of  the 
DCP  (21  U.S.C.  886(a)(3)).  That  is,  DEA 
is  required  by  statute  to  fully  fund  DCP 
expenses  through  registration  fees.  For 
the  period  of  Fiscal  Year  1993  through 
Fiscal  Year  1998,  Congress  appropriated 
an  additional  $15  million  to  the  DDCFA 
to  offset  the  aimual  mandatory  $15 
million  transfer  to  the  U.S.  Treasury 
described  in  the  previous  section.  Such 
appropriations  were  discontinued 
begirming  in  Fiscal  Year  1999,  and  the 
DCP  remains  entirely  funded  through 
registration  fees. 

C.  Clarification  of  Fee  Amount 

Certain  registrants  pay  a  single  fee  for 
a  three-year  registration  period.  Such 
registrants  include  dispensers 
(including  practitioners,  hospitals/ 
clinics,  and  retail  pharmacies)  and 
teaching  institutions.  Since  publication 
of  the  February  18,  2003  notice  of 
proposed  rulemaking,  DEA  has  finalized 
a  number  of  other  regulatory  actions 
which  affect  the  CFR  sections  amended 
by  this  final  rule.  On  June  24,  2003, 
DEA  finalized  regulations  regarding  the 
use  of  central  fill  pharmacies  to  fill 
controlled  substances  prescriptions  on 
behalf  of  retail  pharmacies  (68  FR 
37405).  This  final  rule  amended  21  CFR 
1301.13(e)(l)(iii)  to  add  "central  fill 
pharmacy"  as  a  business  activity  under 
dispensing  (effective  July  24,  2003). 
Consequently,  central  fill  pharmacies 
are  subject  to  the  same  fee  as  all  other 
dispensers,  including  pharmacies  and 
teaching  institutions.  Effective  with  this 
rulemaking,  the  registration/ 
reregistration  fee  for  dispensers, 
including  central  fill  pharmacies,  and 
teaching  institutions  is  $390  for  a  three- 
year  period. 

Because  other  categories  of  registrants 
secure  a  registration  on  an  annual  basis, 
much  of  the  discussion  in  this 
rulemaking  addressed  the  value  of 


annual  registration.  In  such  discussions, 
DEA  often  referred  to  an  annual  value 
of  $130  which  is  one-third  of  $390. 

The  annual  registration  and 
reregistration  fee  for  researchers, 
narcotic  treatment  programs  (including 
compounders),  effective  with  this 
rulemaking,  is  $130.  These  categories  of 
registrants  obtain  a  registration  and  pay 
the  associated  fee  on  an  aiuiual  basis. 

This  rulemaking  also  establishes  new- 
annual  registration/reregistration  fee 
amounts  for  manufacturers  of  $1 ,625, 
for  distributors  of  $813,  for  importers  of 
$813,  and  for  exporters  of  $813.  Reverse 
distributors  are  subject  to  the  same 
axmual  fee  of  $813  as  distributors  as  a 
result  of  an  interim  rule  published  by 
DEA  on  July  11.  2003  defining  "reverse 
distributor"  and  establishing  reverse 
distributor  as  a  new  category  of 
registration.  (68  FR  41222).  This  interim 
rule  amended  21  CFR  1301.13  by 
redesignating  paragraph  (e)(l)(iii)  which 
contained  dispensing  activities  as 
paragraph  (e)(l)(iv)  and  adding  a  new 
paragraph  (e)(l)(iii)  "reverse 
distributors".  In  its  February  18,  2003 
Federal  Register  notice  proposing  new 
registration  and  reregistration 
application  fees,  DEA  inadvertently 
included  language  in  the  regulatory  text 
regarding  fees  to  be  assessed  to  reverse 
distributors  (referred  to  as  "disposers" 
in  the  proposed  rulemaking),  although 
regulations  establishing  reverse 
distributor  as  a  new  registration 
category  had  not  yet  been  established. 
As  regulations  establishing  reverse 
distributors  as  a  new  category  of 
registration  have  now  been  established, 
the  fees  included  in  this  final  rule  are 
now  accurate  and  apply  as  delineated 
above  to  this  category  of  registrants.  In 
its  February  18,  2003  proposed  rule 
DEA  also  inadvertently  assigned  an 
incorrect  aiuiual  fee  of  $131  to 
disposers.  As  described  above,  reverse 
distributors  or  disposers,  like  other 
distributors,  are  subject  to  an  annual  fee 
of  $813. 

Regulatory  Analyses 

Regulatory  Flexibility  Act 

The  Deputy  Assistant  Administrator 
hereby  certifies  that  this  rulemaking  has 
been  drafted  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  regulation, 
and  bv  approving  it  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  DEA 
recognizes  that  this  regulation  will  have 
a  financial  effect  on  a  substantial 
number  of  registrants  with  the  increase 
in  fees;  however.  DEA  believes  that, 
based  on  the  length  of  time  between  fee 
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ddjustment.  the  program  growth  and 
cost  increa.sps,  and  the  overall  size  of 
the  increase  in  fees,  the  change  in  fees 
is  not  significant,  and  the  economic 
impact  of  the  fees  on  mdividual 
registrants  is  not  significant.  The  fee 
represents  from  0.21%  to  as  little  as 
0.01%  of  average  annual  sales  (or 
income)  for  registrants  qualifving  as 
small  businesses   Moreover,  the  fees 
have  not  been  chariged  in  ten  vears,  and 
DEA  is  iegallv  mandated  to  cnllec:t  fees 
to  cover  the  full  ( osts  of  the  Diversion 
Control  Program.  The  appropriations 
process  was  used  to  determine  the 
budget  on  which  the  fees  are  based.  The 
increase  in  fees  after  ten  years  covers 
both  inflation  and  enhancements  to 
address  additional  responsibilities 
assumed  bv  the  Diversion  fjjntroj 
Program 

In  considering  options  for  ccjUec  ting 
the  full  costs  of  the  Diversion  Control 
Program  as  mandated  bv  law  (21  U  S.C. 
886d(.i)l.  DEA  considered  several 
alternatives  to  the  approach  u.sed  in  this 
regulation.  (3ne  alternative  would  he  to 
reset  the  fee  each  vear  for  each  categorv 
of  registrant  according  to  the  budget 
authority  Another  alternative  would  bf 
to  set  a  different  fee  for  each  fiscal  vear 
Commenters  suggested  both  of  these 
approaches.  DEA  determined  that  bnth 
of  these  options  would  t  ause 
unnecessary  confusion  with  fee  changes 
each  year  and  would  impose  greater 
administrative  and  financ  ial  burden-,  mi 
DEA  and  registrants  than  the  appmac  h 
used  in  this  regulation.  Moreo\.er. 
resetting  the  fee  each  year,  for  example, 
would  unfairly  affect  prac  titioners 
differently  depending  on  thfir 
registration  renewal  year;  some 
practitioners  would  pay  more  than 
others.  Using  actual  budget  authoritv 
figures  instead  of  estimated  budget 
authority  figures,  as  uspd  in  this 
rulemaking,  would  not  give  registrants 
sufficient  notice  as  to  fee  changes   Doing 
so  also  could  result  in  DEA  not 
collecting  the  full  costs  of  the  DCP  as 
required  by  law  in  a  timely  manner   in 
calculating  the  fees  contained  in  this 
rule.  DEA  used  estimated  budgft 
authorities  based  on  expected  inflation 
and  program  enhancements  as  is 
standard  government  pra(  ti(^■  for 
forecasting  future  budgets 


Hxfiutivf  Ordt-r  12866 

The  Deputy  Assistant  Administrator 
certifies  that  this  rulemaking  has  been 
drafted  in  accordance  with  the 
principles  in  Executive  Order  12866 
.Section  1(b)  This  action  has  been 
reviewed  by  the  Office  of  Management 
and  Bujlget 

i:'.xe(U/;iP  Ordvr  IJ988 

This  regulation  meets  the  applicable 
standards  set  forth  in  .Secticms  3(a)  and 
,Ub)(2)  uf  Executive  Order  12988  Civil 
Justice  Reform 

Est'tutnt'  Ordrr  l.il  12 

This  rulemaking  does  not  preempt  or 
modify  any  provision  of  state  law:  nor 
does  it  impose  enforcement 
responsibilities  on  any  state:  nor  does  it 
diminish  the  power  of  any  state  to 
enforce  its  own  laws  Accordingly,  this 
rulemaking  does  not  have  fc'deralism 
iniplu  ations  warranting  the  application 
lit  Executive  Order  l,n:t2. 

I  'ntundt'il  Mundatfs  Ht'fnrm  At  t  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate  of 
.SI 00. 000. ()()()  or  more  in  an\'  one  ve.ir. 
and  will  not  significantly  or  uniquely 
affect  small  governments.  While  it  will 
affect  the  private  sector  in  excess  of 
5100,000.000  per  year,  the  effect  on 
individual  entities  is  minimal.  The 
ina|ority  of  the  affet  tecf  entities  will  pay 
■Sl.iO  per  year  (or  $390  for  a  three-year 
registration  period)   Moreover,  this  rule 
IS  promulgated  m  (omplianc  e  with 
( iongressional  mandate  that  the  hill  cost 
of  operating  the  DCP  be  collected 
through  registrant  fees  as  stipulated  in 
the  199:?  Departments  of  Commerce, 
justice,  and  State',  the  Judiciary,  and 
Related  Agencies  Appropriations  Act 
(Pub.  L.  102-39.S)  and  codified  in  21 
U.S.C.  886a(3).  Detailed  estimates  and 
analyses,  inc  hiding  specific  fee  amounts 
tnr  individual  registrants,  are  included 
ill  the  preamble  text 

Sniiill  Hu.s/ness  Hfmiliiton,  Entorct'nwnt 
hiiinu'ss  Act  of  199H 

This  nile  is  not  a  major  rule  as 
defined  b\  See  tion  H04  of  the  Small 
Business  Regulator\  Enforcement 
Fairness  Act  of  1996.  The  net  effect  of 


the  fee  changes  captured  in  this 
ndemaking  on  the  economy  will  be  less 
than  $100,000,000  and  will  not  result  in 
a  major  increase  in  costs  or  prices  or 
cause  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets.  This  rule  is  not  a 
discretionary  action  but  rather  responds 
to  the  Congressional  mandate  that  the 
full  operating  costs  of  the  DCP  be 
collected  through  registrant  fees  as 
described  above.  The  individual  effect 
on  small  business  registrants  is  minimal 
ranging  from  $130  to  $1,625  per  year 
with  the  majority  of  affected  registrants 
paying  an  annual  fee  of  $130  (or  $390 
for  three  years).  As  discussed  in  detail 
in  the  preamble,  the  fee  represents  less 
than  0.21%  of  annual  sales  or  income 
for  the  smallest  categories  of  registrants 
qualifying  as  small  businesses  according 
to  Small  Business  Administration 
definitions. 

List  of  Subjects  in  21  CFR  Part  1301 

Administrative  practice  and 
procedure,  Drug  traffic  control.  Security 
measures. 

■  For  the  reasons  set  out  above,  21  CFR 
part  1301  is  amended  as  follows: 

PART  1301— {AMENDED] 

■  1  The  authority  citation  for  part  1301 
continues  to  read  as  follows: 

Authority:  21  I'.S.C;.  821,  H22.  82.i.  824. 
H71(b),  87.5.  877. 

■  2.  Section  1301.13  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

§  1301.13    Application  for  registration;  time 
for  application;  expiration  date;  registration 
for  independent  activities;  application 
forms,  fees,  contents  and  signature; 
coincident  activities. 
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Business  activity 


Controlled  sub- 
stances 


(i)  Manufacturing 


(ii)  Distributing 


(iii)  Reverse  distrib- 
uting 

(iv)  Dispensing  or  in- 
structing (includes 
Practitioner,  Hos- 
pital/Clinic, Retail 
Pharmacy,  Central 
Fill  Pharmacy, 
Teaching  Institu- 
tion). 


Schedules  l-V 


DEA  application 
forms 


New— 225  

Renewal — 225a  .. 


Application  fee 

($) 


Registration 
period 
(years) 


Coincident  activities  allowed 


1,625 
1,625 


Schedules  l-V  . 
Schedules  l-V  . 
Schedules  I  l-V 


(v)  Research 


New— 225  

Renewal— 225a 

New— 225  

Renewal  225a 

New— 224  

Renewal — 224a 


Schedule  I 


(vi)  Research 


Schedules  I  l-V 


New— 225  

Renewal— 225a 


813 
813 
813 
813 
390 
390 


130 
130 


New— 225  

Renewal— 225a 


(vii)  Narcotic  Treat- 
ment Program  (in- 
cluding 
compounder). 

(viii)  Importing  


I 


(ix)  Exporting 


Narcotic  Drugs  in 
Schedules  ll-V. 


Schedules  l-V 


130 
130 


Schedules  l-V 


New— 363  

Renewal  363a  .. 

New— 225  

Renewal— 225a 

New— 225  

Renewal— 225a 


1 


130 
130 


813 
813 


813 
813 


Schedules  l-V;  May  distribute  that  sub- 
stance or  class  tor  which  registration 
was  issued:  may  not  distribute  or  dis- 
pose any  substance  or  class  for  which 
not  registered.  Schedules  ll-V;  except  a 
person  registered  to  dispose  of  any 
controlled  substance  may  conduct 
chemical  analysis  and  preclinical  re- 
search (including  quality  control  anal- 
ysis) with  substances  listed  in  those 
schedules  for  which  authonzation  as  a 
mfg.  Was  issued. 


May  conduct  research  and  instructional 
activities  with  those  substances  for 
which  registration  was  granted,  except 
that  a  mid-level  practitioner  may  con- 
duct such  research  only  to  the  extent 
expressly  authorized  under  state  stat- 
ute. A  pharmacist  may  manufacture  an 
aqueous  or  oleaginous  solution  or  solid 
dosage  form  containing  a  narcotic  con- 
trolled substance  in  Schedule  ll-V  in  a 
proportion  not  exceeding  20%  of  the 
complete  solution,  compound  or  mix- 
ture. A  retail  pharmacy  may  perform 
central  fill  phamiacy  activities. 

A  researcher  may  manufacture  or  import 
the  basic  class  of  substance  or  sub- 
stances for  which  registration  was 
issued,  provided  that  such  manufacture 
or  import  is  set  forth  in  the  protocol  re- 
quired in  Section  1301.18  and  to  dis- 
tribute such  class  to  persons  registered 
or  authorized  to  conduct  research  with 
such  class  of  substance  or  registered  or 
authorized  to  conduct  chemical  analysis 
with  controlled  substances. 

May  conduct  chemical  analysis  with  con- 
trolled substances  in  those  schedules 
for  which  registration  was  issued;  man- 
ufacture such  substances  if  and  to  ttie 
extent  that  such  manufacture  is  set 
forth  in  a  statement  filed  with  the  appli- 
cation for  registration  or  reregistration 
and  provided  that  the  manufacture  is 
not  for  the  purposes  of  dosage  form  de- 
velopment; import  such  substances  for 
research  purposes;  distribute  such  sub- 
stances to  persons  registered  or  author- 
ized to  conduct  chemical  analysis,  in- 
structional activities  or  research  with 
such  substances,  and  to  persons  ex- 
empted from  registration  pursuant  to 
Section  1301.24;  and  conduct  instruc- 
tional activities  with  controlled  sub- 
stances 


May  distribute  that  substance  or  class  for 
which  registration  was  issued;  may  not 
distribute  any  substance  or  class  for 
which  not  registered 
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Business  activity 


Controded  sut)- 
stances 


(x)  Chemical  Analysis     Schedules 


DEA  application 
forms 


Application  fee 

($) 


Registration 
pehod 
(years) 


New— 225 
Renewal— 225a 


130 
130 


1 


Coincident  activities  allowed 


May  manufacture  and  import  controlled 
substances  for  analytical  or  instructional 
activities;  may  distribute  such  sub- 
stances to  persons  registered  or  author- 
ized to  conduct  chemical  analysis,  in- 
structional activities,  or  research  with 
such  substances  and  to  persons  ex- 
empted from  registration  pursuant  to 
section  1301  24;  may  export  such  sub- 
stances to  persons  in  other  countries 
performing  chemical  analysis  or  enforc- 
ing laws  related  to  controlled  sub- 
stances or  drugs  in  those  countries;  and 
may  conduct  instructional  activities  with 
controlled  substances. 


Dated  October  7.  2003. 

Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control 

[FR  Doc   03-25817  Filed  10-tM)3.  R  4S  ami 

BIUJNG  CODE  4410-09-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

27  CFR  Part  73 


[T.O.  TTB-5;  Notice  No.  5] 
RIN  1513-AA61 

Electronic  Signatures;  Electronic 
Sut>nii8Slon  of  Forms  (2000R-458P) 

AGENCY:  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau  (TTB).  Treasury 
ACTION:  Treasury  decision,  final  rule. 

SUMMARY:  The  Alcohol  and  Tobacco  Ta.x 
and  Trade  Bureau  (TTB)  amends  its 
regulations  to  permit  industry  members 
to  use  electronic  technology  to  reduce 
the  need  for  and  storage  of  paper 
documents.  In  order  to  accomplish  our 
goals,  we  are  adding  a  new  part  73  that 
will  allow  you  to  use  electronic,  rather 
than  handwritten,  signatures  to  sign 
certain  forms,  and  to  submit  certain 
forms  to  TTB  electronically  through  a 
TTB-approved  electronic  document 
receiving  system 

EFFECTIVE  DATE:  October  10,  2003 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
M.  Cesser,  Regulations  and  Procedures 
Division,  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau,  P.O.  Box  128,  Morganza. 
MD  20660;  telephone  301-290-1460 
SUPPLEMENTARY  INFORMATION; 


What  Will  This  Final  Rule  Do? 

This  final  rule  amends  the  regulations 
to  allow  you  to; 

•  Use  electronic  signatures  to  sign 
certain  forms  you  submit  to  us  instead 
of  using  traditional  handwritten 
signatures,  and 

•  Submit  certain  forms  to  TTB 
electronically  through  an  electronic 
document  receiving  system  that  we 
approve 

Why  Does  TTB  Want  To  Allow  You  To 
Submit  Certain  Forms  Electronically? 

We  believe  that  by  giving  you  the 
option  to  submit  certain  forms 
electronically,  instead  of  requiring 
paper  documents,  we  can: 

•  Reduce  the  costs  associated  with 
submitting  and  maintaining  large 
volumes  of  paper  documents: 

•  Improve  the  quality  and 
accessibility  of  data, 

•  Allow  for  the  faster  review  and 
approval  of  a  variety  of  documents:  and 

•  Allow  for  a  variety  of  our 
documents  to  be  available  around  the 
clock 

What  Is  TTBs  Authority  To  Implement 
These  Regulations? 

Our  authority  to  implement  these 
regulations  comes  from: 

(1)  Government  Paperwork 
Elimination  Act  ICPEAj.  CPEA  was 
signed  into  law  im  October  21,  1998. 
CPEA  directs  Federal  agencies  to 
provide  for  the  optional  use  and 
acceptance  of  electronic  documents  and 
signatures,  and  electronic 
recordkeeping,  where  practical,  by 
October  2003.  (.S>e  Sees.  1702-1710  of 
Pub  L   105-277.) 

(2)  Internal  Revenue  Code  of  1986  126 
I. '  S  C.  I  The  Internal  Revenue  Code  of 
1986  authorizes  the  Secretary  of  the 
Treasur\'  to,  by  regulation,  encourage 
electronic  filing,  address  what 
constitutes  a  timely  filed  electronic 


document,  and  develop  procedures  for 
the  acceptance  of  signatures  in  digital  or 
other  electronic  form.  (See  26  U.S,C. 
6011,  6061,  and  7502.) 

(3)  Electronic  Signatures  in  Global 
and  National  Commerce  Act  of  2000  (E- 
SIGN).  E-SIGN  provides  that  no 
contract,  signature,  or  record  relating  to 
a  transaction  shall  be  denied  legal  effect 
solely  because  it  is  in  electronic  form, 
nor  may  a  document  be  denied  legal 
effect  solely  because  an  electronic 
signature  or  record  was  used  in  its 
formation-  E-SIGN  applies  to 
documents  that  are  created  in  a 
commercial,  consumer,  or  business 
transaction.  It  does  not  cover 
transactions  that  are  uniquely 
governmental  such  as  a  compliance 
report.  (See  Public  Law  106-229.) 

(4)  Office  of  Management  and  Budget 
Circular  A-1 30.  OMB's  Circular  A-130 
requires  agencies  to  employ  electronic 
information  collection  techniques  where 
such  means  will  reduce  the  burden  on 
the  public,  increase  efficiency,  reduce 
costs,  and  help  provide  better  service. 
(See  Circular  A-130.  Para.  8.a.l(k).) 

How  Does  TTB  Plan  on  Implementing 
Electronic  Filing? 

We  are  creating  a  new  part  73  in  title 
27  CFR.  chapter  I.  entitled  "Electronic 
Signatures;  Electronic  Submission  of 
Forms."  Part  73  explains  our  overall 
policy  regarding  electronic  signatures 
and  the  electronic  submission  of  certain 
forms  to  TTB. 

Electronic  Signatures 

Upon  the  effective  date  of  this  final 
rule,  we  recognize  electronic  signatures 
executed  to  certain  electronic  forms  as 
the  full  equivalent  of,  and  having  the 
same  legal  effect  as,  traditional 
handwritten  signatures  executed  on 
paper.  We  will  notify  you.  by  publishing 
a  general  notice  in  the  Federal  Register 
and  on  our  Web  site  (bttp:// 
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www.ttb.gov),  when  you  may  use 
electronic  signatiires  to  execute  certain 
electronic  forms.  The  general  notice  will 
provide  you  with  specific  instructions 

about  how  to  submit  and  what    

technology  will  be  acceptable  to  TTB. 

Electronic  Submission  of  Forms  to  TTB 

We  are  in  the  process  of  developing 
the  means  to  allow  you  to  submit  fonns 
electronically.  This  is  a  lengthy  process; 
we  will  need  to  develop  the  hardware 
and  software  components  to  accept  each 
different  type  of  form.  Once  we  are  able 
to  accept  a  certain  fonn,  we  will 
announce  in  the  Federal  Register  and 
on  our  Web  site  that  you  may  register 
to  submit  that  form  electronically.  The 
announcement  will  provide  you  with 
instructions  on  how  to  register. 

Will  I  Still  Have  To  Maintain  Paper 
Copies? 

If  the  regulations  require  you  to 
maintain  certain  documents  in  paper 
format,  you  must  continue  to  maintain 
those  documents  in  paper  fonnat  even 
if  you  submit  them  to  us  electronically. 
Nothing  in  part  73  alters  any  other 
regulatory  or  statutory  requirement  that 
records  be  maintained  in  paper  fonnat. 
This  part  does  provide  that  TTB  may 
publish  a  general  notice  in  the  Federal 
Register  authorizing  you  to  maintain 
certain  documents  electronically  instead 
of  in  paper  form. 

Notice  of  Proposed  Rulemaking 

On  April  11,  2003,  we  published  a 
notice  of  proposed  rulemaking,  Notice 
No.  5,  in  the  Federal  Register  (68  PR 
17760)  to  solicit  comments  regarding 
our  proposal  to  add  the  new  part  73  to 
chapter  I  of  title  27.  The  notice 
requested  comments  from  interested 
persons  by  May  12,  2003. 

Comments  on  Notice  of  Proposed 
Rulemaking 

We  did  not  receive  any  comments  as 
a  result  of  Notice  No.  5. 

Regulatory  Analyses  and  Notices 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C. 
Chapter  35,  and  its  implementing 
regulations.  5  CFR  part  1320,  do  not 
apply  to  this  rule  because  there  are  no 
new  reporting  or  recordkeeping 
requirements. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  requires  an  agency  to 
conduct  a  regulatory  flexibility  analysis 
of  any  rule  that  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  We  certify  that 


this  final  rule  will  not  have  such  an 
impact  because  the  electronic 
submission  of  forms  to  TTB  and  the  use 
of  electronic  signatures  are  voluntary. 
This  final  rule  only  applies  to  those 
people  who  seek  our  approval  to 
transmit  certain  forms  electronically  to 
us. 

Executive  Order  12866 

This  regulation  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  Accordingly, 
this  rule  is  not  subject  to  the  analysis 
required  by  this  Executive  Order. 

Executive  Order  13132 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  Federal  agencies  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  This  rule 
does  not  have  federalism  implications. 
This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  rule  will  not 
require  States  to  accept  electronic 
reports.  The  effect  of  this  rule  will  be  to 
provide  additional  regulatory  flexibility 
to  States  because  States  could  choose  to 
accept  electronic  data  that  would  also 
satisfy  our  reporting  requirements. 

Drafting  Information 

The  principal  author  of  this  document 
is  Lisa  M.  Cesser,  Regulations  and 
Procedures  Division,  Alcohol  and 
Tobacco  Tax  and  Trade  Bureau. 

List  of  Subjects  in  27  CFR  Part  73 

Electronic  signatures.  Reporting  and 
recordkeeping  requirements. 

Authority  and  Issuance 

■  For  the  reasons  set  out  in  the  preamble, 
we  amend  chapter  I  of  title  27  of  the  Cod 
of  Federal  Regulations  by  adding  a  new 
part  73  to  read  as  follows: 

PART  73— ELECTRONIC 
SIGNATURES;  ELECTRONIC 
SUBMISSION  OF  FORMS 

Subpart  A— General  Provisions 

Sec. 
Scope 

73.1     What  does  this  part  do? 
Definitions 

73.3     What  terms  must  I  know  to  understand 
this  part? 


Subpart  B— Electronic  Signatures 

73.10  What  does  subpart  B  cover? 

73.11  What  are  the  required  components 
and  controls  for  acceptable  electronic 
signatures? 

73.12  What  security  controls  must  1  use  for 
identification  codes  and  passwords? 

Subpart  C— Electronic  Filing  of 
Documents  With  TTB 

73.30  What  does  subpart  C  cover? 

73.31  May  I  submit  forms  electronically  to 
TTB? 

73.32  May  1  electronically  sign  forms  I 
submit  electronically  to  TTB? 

73.33  Am  I  legally  bound  by  a  form  I  sign 
electronically? 

73.34  When  is  an  electronically  submitted 
form  considered  timely  filed? 

73.35  Do  I  need  to  keep  paper  copies  of 
forms  I  submit  to  TTB  electronically? 

Authority:  26  U.S.C.  6011,  6061,  7502;  15 
U.S.C.  7001.7004. 

Subpart  A— General  Provisions 
Scope 

§  73.1    What  does  this  part  do? 

(a)  This  part  provides  the  conditions 
under  which  we  will  allow  you  to: 

(1)  Use  electronic  signatiires  or  digital 
signatures  executed  to  electronic  forms 
instead  of  traditional  handwritten 
signatures  executed  on  paper  forms;  and 

(2)  Electronically  submit  certain  forms 

to  TTB. 

(b)  This  part  does  not  require  you  to 
submit  forms  to  us  electronically. 

Definitions 

§  73.3    What  terms  must  I  know  to 
understand  this  part? 

You  need  to  know  the  following  terms 
to  understand  this  part: 

27  CFR.  Title  27  of  the  Code  of 
Federal  Regulations,  chapter  I. 

Biometrics.  A  method  of  verifv'ing  an 
individual's  identity  based  on 
measurement  of  the  individual's 
physical  feature(s)  or  repeatable 
action(s)  where  those  featiu-es  and/or 
actions  are  both  unique  to  that 
e  individual  and  measurable. 

Digital  signature.  An  electronic 
signature  based  upon  cryptographic 
methods  of  originator  authentication, 
computed  by  using  a  set  of  rules  and  a 
set  of  parameters  such  that  the  identity 
of  the  signer  and  the  integrity  of  the  data 
can  be  verified.  A  signer  creates  a  digital 
signature  by  using  public-key 
encryption  to  transform  a  message 
digest  of  an  electronic  message.  If  a 
recipient  of  the  digital  signature  has  an 
electronic  message,  message  digest 
function,  and  the  signer's  public  key, 
the  recipient  can  verify: 

(1)  Whether  the  transformation  was 
accomplished  with  the  private  key  that 
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corresponds  to  the  signer's  public  key; 
and 

(2)  Whether  the  electronic  message 
has  been  altered  since  the 
transformation  was  made. 

Electronic  document  receiving  system. 
Any  set  of  apparatus,  procedures, 
software,  records,  or  documentation 
used  to  receive  documents 
communicated  to  it  via  a 
telecommunications  network. 

Electronic  signature.  A  computer  data 
compilation  of  any  symbol  or  series  uf 
symbols  executed,  adopted,  or 
authorized  by  an  individual  to  be  the 
legally  binding  equivalent  of  the 
individual's  handwritten  signature,  and 
that: 

(1)  Identifies  and  authenticates  a 
particular  person  as  the  source  of  the 
electronic  message;  and 

(2)  Indicates  such  person's  approval 
of  the  information  contained  in  the 
electronic  message. 

Form(s).  The  term  form(s),  when  used 
in  this  part,  includes  all  documents 
required  by  27  CFR,  chapter  I,  to  be 
submitted  to  TTB 

Handwritten  signature  The  scripted 
name  or  legal  mark  of  an  individual 
handwritten  by  that  individual  and 
executed  or  adopted  with  the  present 
intention  to  authenticate  a  writing  in  a 
permanent  form.  The  act  of  signing  with 
a  writing  or  marking  instrument  such  as 
a  pen  or  stylus  is  preserved.  The 
scripted  name  or  legal  mark,  while 
conventionally  applied  to  paper,  may 
also  be  applied  to  other  materials  or 
devices  that  capture  the  name  or  mark. 

Paper  format.  A  paper  document. 

TTB.  Refers  to  the  Alcohol  and 
Tobacco  Tax  and  Trade  Bureau  within 
the  Department  of  the  Treasury 

You  and  I.  "You"  and  "I  "  refer  to  the 
organization  or  person  who  must 
maintain  records  or  submit  documents 
to  TTB  to  satisfy  the  requirements  of  27 
CFR,  chapter  I. 

Subpart  B— Electronic  Signatures 

§  73.10    What  does  subpart  B  cover? 

This  subpart  provides  the  conditions 
under  which  TTB  will  allow  you  to  use 
electronic  signatures  executed  to 
electronic  forms  instead  of  traditional 
handwritten  signatures  executed  on 
paper  forms.  Where  electronic 
signatures  and  their  associated 
electronic  forms  meet  the  requirements 
of  this  part,  TTB  will  consider  the 
electronic  signatures  to  be  the 
equivalent  of  full  handwritten 
signatures,  initials,  and  other  general 
signings  this  chapter  requires. 


§  73.1 1     What  are  tt>e  required  components 
and  controls  for  acceptable  electronic 
signatures? 

(a)  Electronic  signatures  not  based  on 
biometrics.  If  you  use  electronic 
signatures  that  are  not  based  upon 
biometrics  you  must: 

(1)  Employ  at  least  two  distinct 
identification  components  such  as  an 
identification  code  and  a  password; 

(2)  Use  both  identification 
components  when  executing  an 
electronic  signature  to  an  electronic 
document;  and 

(3)  Ensure  that  the  electronic 
signature  can  only  be  used  by  the 
authorized  user. 

(b)  Electronic  signatures  based  on 
biometrics.  If  you  use  electronic 
signatures  based  upon  biometrics,  they 
must  be  designed  to  ensure  that  they 
cannot  be  used  by  anyone  other  than 
their  genuine  owners. 

§  73.1 2    What  security  controls  must  I  use 
for  tdentrfication  codes  and  passwords? 

If  you  use  electronic  signatures  based 
upon  use  of  identification  codes  in 
combination  with  passwords,  you  must 
employ  controls  to  ensure  their  security 
and  integrity  These  controls  must 
include: 

(a)  Maintaining  the  uniqueness  of 
each  combined  identification  code  and 
password,  such  that  no  two  individuals 
have  the  same  combination  of 
identification  code  and  password; 

(b)  Ensuring  that  identification  code 
and  password  issuances  are  periodically 
checked,  recalled,  or  revised  {e.g..  to 
cover  such  events  as  password  aging); 

(c)  Following  loss  management 
procedures  to  electronically  deauthorize 
lost,  stolen,  missing,  or  otherwise 
potentially  compromised  tokens,  cards, 
or  other  devices  that  bear  or  generate 
identification  code  or  password 
information,  and  to  issue  temporary  or 
permanent  replacements  using  suitable, 
rigorous  controls; 

(d)  Using  transaction  safeguards  to 
prevent  unauthorized  use  of  passwords 
and/or  identification  codes,  and  to 
detect  and  report  in  an  immediate  and 
urgent  manner  any  attempts  at  their 
unauthorized  use  to  the  system  security 
unit  and,  as  appropriate,  to 
organizational  management;  and 

(e)  Initial  and  periodic  testing  of 
devices,  such  as  tokens  or  cards,  that 
bear  or  generate  identification  code  or 
password  information  to  ensure  that 
they  function  properly  and  have  not 
been  altered  in  any  unauthorized 
manner 


SubfMrt  C— Electronic  Filing  of 
Documents  with  TTB 

§  73.30    What  does  subpart  C  cover? 

This  subpart  provides  the  conditions 
under  which  we  will  allow  you  to 
satisfy  certain  reporting  requirements  of 
this  chapter  by  submitting  forms  to  us 
electronically. 

§  73.31     May  I  submit  forms  electronically 
to  TTB? 

Yes;  you  may  submit  an  electronic 
form,  instead  of  a  paper  form,  to  satisfy 
any  reporting  requirement  in  this 
chapter,  only  if: 

(a)  We  have  published  a  notice  in  the 
Federal  Register  and  on  our  Web  site 
(http://www.ttb.gov)  announcing  that  we 
are  prepared  to  receive  a  particular  form 
electronically; 

(b)  You  have  registered  to  do  so 
pursuant  to  the  instructions  in  a  notice 
published  in  the  Federal  Register  and 
on  our  Web  site  as  stated  above; 

(c)  You  submit  the  electronic  form  to 
an  electronic  document  receiving 
system  that  we  have  designated  for  the 
receipt  of  that  specific  form;  and 

(d)  The  electronic  form  bears  valid 
electronic  signatures,  as  provided  in 
subpart  B  of  this  part,  to  the  same  extent 
that  the  paper  submission  for  which  it 
substitutes  would  bear  handwritten 
signatures. 

§  73.32    May  I  electronically  sign  forms  I 
submit  electronically  to  TTB? 

You  may  electronically  sign  the 
electronic  form  you  submit  to  us  if: 

(a)  You  have  registered  with  TTB  to 
do  so  and  have  certified,  prior  to  the 
time  of  such  use,  that  the  electronic 
signatures  or  digital  signatures  in  your 
system  are  intended  to  be  the  legally 
binding  equivalent  of  traditional 
handwritten  signatures; 

(b)  The  electronic  or  digital  signature 
meets  the  standards  of  this  part  and  is 
authorized  by  TTB  in  accordance  with 
this  part;  and 

(c)  The  electronic  or  digital  signature 
is  sufficiently  trustworthy  and  reliable 
that  the  signing  party  may  not  repudiate 
the  signature. 

§  73.33    Am  I  legally  bound  by  a  form  I  sign 
electronically? 

Yes;  by  electronically  signing  a  form 
you  submit  to  us,  you  are  agreeing  to  be 
legally  bound  to  the  same  extent  as  if 
you  applied  a  traditional  handwritten 
signature  on  a  paper  document 
submitted  to  satisfy  the  same  reporting 
requirement.  Persons  using  electronic 
signatures  shall,  upon  TTB's  request, 
provide  additional  certification  or 
testimony  that  a  specific  electronic 
signature  is  the  legally  binding 
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equivalent  of  the  signer's  handwritten 
signature. 

§  73.34    When  is  an  electronically 
submitted  form  considered  timely  filed? 

If  you  submit  a  form  to  our  electronic 
document  receiving  system,  your  report 
will  be  considered  filed  on  the  date  of 
the  electronic  postmark  given  by  that 
system. 

§  73.35    Do  I  need  to  Iceep  paper  copies  of 
forms  I  submit  to  TTB  electronically? 

Nothing  in  this  part  alters  any  other 
regulatory  or  statutory  requirement  that 
records  be  maintained  in  paper  format. 
If  the  regulations  in  this  chapter  require 
you  to  keep  paper  copies  of  certain 
forms,  you  must  continue  to  do  so 
unless  TTB  otherwise  authorizes  you  to 
maintain  electronic  copies  of  these 
documents  through  a  general  notice  in 
the  Federal  Register  or  through  a 
variance. 

Dated:  May  29,  2003. 
Arthur  J.  Libertucci, 
Administrator. 

Approved:  September  5,  2003. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  (Tax,  Trade,  and 
Tariff  Policy). 
(FR  Doc.  03-25524  Filed  10-9-03;  8:45  am] 

BILLING  CODE  4810-31-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
33  CFR  Part  100 

[CGD05-03-031] 
RIN  162&-AA08 

Special  Local  Regulations  for  Marine 
Events;  Prospect  Bay,  Kent  Island 
Narrows,  MD 

agency:  Coast  Guard,  DHS. 
action:  Final  rule. 


summary:  The  Coast  Guard  is 
establishing  permanent  special  local 
regulations  for  the  "Thunder  on  the 
Narrows"  boat  races,  an  annual  marine 
event  held  on  the  waters  of  Prospect  Bay 
near  Kent  Island  Narrows,  Maryland. 
These  special  local  regulations  are 
necessary  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
This  action  is  intended  to  restrict  vessel 
traffic  in  portions  of  Prospect  Bay 
during  the  event. 

DATES:  This  rule  is  effective  November 
10,  2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 


dociiments  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD05-03-031  and  are  available 
for  inspection  or  copying  at  Commander 
(oax),  Fifth  Coast  Guard  District,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004,  between  9  a.m.  and  2  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  S.  L. 
PhiUips,  Project  Manager,  Auxiliary  and 
Recreational  Boating  Safety  Branch  at 
(757)  398-6204. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  March  31,  2003,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  "Special  Local  Regulations  for 
Marine  Events;  Prospect  Bay,  Kent 
Island  Narrows,  MD"  in  the  Federal 
Register  (68  FR  15417).  We  received  no 
letters  commenting  on  the  proposed 
rule.  No  public  hearing  was  requested, 
and  none  was  held. 

Background  and  Purpose 

Each  year  on  the  first  Saturday  and 
Sunday  of  August,  the  Kent  Narrows 
Racing  Association  sponsors  the 
"Thimder  on  the  Narrows"  powerboat 
races.  The  event  consists  of  75 
Hydioplanes  and  Jersey  Speed  Skiffs 
racing  in  heats  counter-clockwise 
around  a  1.5-mile  oval  racecourse  on  the 
waters  of  Prospect  Bay,  Kent  Island 
Narrows,  Maryland.  A  fleet  of 
approximately  200  spectator  vessels 
normally  gathers  nearby  to  view  the 
event.  Due  to  the  need  for  vessel  control 
during  the  races,  vessel  traffic  will  be 
temporarily  restricted  to  provide  for  the 
safety  of  the  spectators,  participants  and 
transiting  vessels. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  oi 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary. 

Although  this  regulation  will  prevent 
traffic  from  transiting  a  portion  of 
Prospect  Bay  during  the  event,  the  effect 
of  this  regulation  will  not  be  significant 
due  to  the  limited  duration  that  the 
regulated  area  will  be  in  effect  and  the 


extensive  advance  notifications  that  will 
be  made  to  the  maritime  community  via 
the  Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers,  so  mariners  can  adjust 
their  plans  accordingly.  Additionally, 
the  proposed  regulated  area  has  been 
narrowly  tailored  to  impose  the  least 
impact  on  general  navigation  yet 
provide  the  level  of  safety  deemed 
necessary.  Vessel  traffic  will  be  able  to 
transit  Prospect  Bay  and  Kent  Narrows 
by  navigating  around  the  regulated  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jursdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605  (b)  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  Prospect  Bay  during  the 

event. 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons.  This  rule  will  be  in 
effect  for  only  2  days  each  year.  Vessel 
traffic  will  be  able  to  pass  safely  aroimd 
the  regulated  area.  Before  the 
enforcement  period,  we  will  issue 
maritime  advisories  so  mariners  can 
adjust  their  plans  accordingly. 

Assistance  for  Small  Entities 

Under  section  213  (a)  of  the  Small 
Business  Regulator\'  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  No 
assistance  was  requested  and  none  was 
provided. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulator.-  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
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employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247), 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork. 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them   We  have  analv/.ed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionar>-  retjulatorv  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  bv  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
5100,000,000  or  more  in  anv  one  vear 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3  (a)  and  3  (b)  (2)  of 
Executive  Order  12988,  Civil  [ustice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economicallv  significant  rule  and 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safetv  that  might 
disproportionately  affect  children 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 


tribes,  on  the  relationship  between  the 
Federal  (knernment  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
t'oncerning  Regulations  That 
Significantiv  Affect  Energy  Supply. 
Distribution,  or  LIse.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "signifuiant  regulatorv  action" 
under  E.xecutive  Order  12866  and  is  not 
likelv  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatorv  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energv  Effects 
under  Executive  Order  13211. 

Environment 

We  prepared  an  "Environmental 
Assessment"  in  accordance  with 
C:ommandant  Instruction  Ml6475,lD, 
and  determined  that  this  rule  will  not 
significantiv  affect  the  qualitv  of  the 
human  environment   The 
"Environmental  Assessment"  and 
"Finding  of  No  Significant  Impact"  is 
available  in  the  docket  where  indicated 
under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safetv.  Navigation  (water). 
Reporting  and  recordkfieping 
requirements.  Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  (iuard  amends  33 
CFK  Part  100  as  follows: 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

■  1   The  authorit v  citation  for  part  1 00 
(  ontinues  to  read  as  follows: 

•Authority:  33  U.S.C.  1233  through  1236: 
Ut'pdrtmcnt  of  Homeland  Security  Delegation 
.\(),  0170.1,  33  CFR  100  35. 

■  2.  Add  «»  100.530  to  read  as  follrjws: 

§  100.530     Prospect  Bay,  Kent  Island 
Narrows,  Maryland. 

(a)  Hrguiittt'd  AiHi.  Tht!  regulated  area 
includes  all  waters  of  Prospect  Bay 
enclosed  by  the  following  points: 
Latitude  Longilu(h- 

38°.57'52.0"  N  076^14-4K  0' VV,  In 

38°58'02.o''  N  ore^is'us.o"  VV.  to 

38°57'38.U"  N  076°15'29.0  "  VV,  U, 

3B^57'28.0"  N  076°15'23  0"  VV,  K, 

38°57'52,0"N  076°14'48,(i"  VV 

All  ( oordiiidtes  reference  Datum  NAD 
IMH.J 


(b)  Definitions.  The  following 
definitions  apply  to  this  section: 

Coast  Guard  Patrol  Commander.  The 
Coast  Guard  Patrol  Commander  is  a 
commissioned,  warrant,  or  petty  officer 
of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Activities  Baltimore. 

Official  Patrol.  The  Official  Patrol  is 
any  vessel  assigned  or  approved  by 
Commander,  Coast  Guard  Activities 
Baltimore  with  a  commissioned, 
warrant,  or  petty  officer  on  board  and 
displaying  a  Coast  Guard  ensign. 

(c)  Special  local  regulations: 

(1)  Except  for  persons  or  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
regulated  area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  official  patrol, 
including  any  commissioned,  warrant, 
or  petty  officer  on  board  a  vessel 
displaying  a  Coast  Guard  ensign. 

(ii)  Proceed  as  directed  by  any  official 
patrol,  including  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(d)  Enforcement  period.  This  section 
will  be  enforced  annually  from  9:30  a.m. 
to  6:30  p.m.  on  the  first  Saturday  and 
Sunday  in  August.  Notice  of  the 
enforcement  period  will  be  given  via 
Marine  Safety  Radio  Broadcast  on  VHF- 
FM  marine  band  radio.  Channel  22 
(157.1  MHz). 

Dated:  September  1  7,  2003. 
Sally  Brice-OHara. 

H far. ■{dm mil.  L'.S.  Coast  Guard.  Cornntander. 
Fifth  Coast  Guard  Distr.ct. 
|FR  Uo(  .  03-2.5747  Filed  10-9-U3:  8:4.5  am] 
BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 


33  CFR  Part  165 
[CGD1 3-03-028] 
RIN2115-AA00 

Safety  Zone:  Fort  Vancouver  Celebrate 
America  Fireworks  Display 

AGENCY:  Coast  Guard.  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the 
Columbia  River  during  a  fireworks 
display.  The  Captain  of  the  Port, 
Portland,  is  taking  this  action  to 
safegucud  watercraft  and  their  occupants 
from  safety  hazards  associated  with  the 
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fireworks  display.  Entry  into  this  safety 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 
DATES:  This  rule  is  effective  from  8:30 
p.m.  (PDT)  to  9:30  p.m.  (PDT)  on 
October  12,  2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  [CGD  13-03- 
028]  and  are  available  for  inspection  or 
copying  at  the  U.S.  Coast  Guard  MSO/ 
Group  Portland,  6767  N.  Basin  Ave, 
Portland.  Oregon  97217  between  7  a.m. 
and  4  p.m..  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTIG  Ryan  Wagner,  c/o  Captain  of  the 
Port  Portland,  6767  N.  Basin  Ave, 
Portland,  OR  97217  at  503-240-9370. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  A  Final 
Rule,  which  established  safety  zones 
around  fireworks  displays  for  the 
Captain  of  the  Port  Portland  area  of 
responsibility,  was  recently  published 
in  the  Federal  Register  (CGD13-03-008, 
33  CFR  165.1315,  68  FR  32366,  May  30, 
2003).  An  amendment  cannot 
successfully  be  made  to  33  CFR 
165.1315  in  time  to  ensure  the  safety  of 
vessels  and  spectators  gathering  in  the 
vicinity  of  this  fireworks  display.  The 
Coast  Guard  intends  to  amend  33  CFR 
165.1315  using  normal  rule-making 
procedures  in  the  near  future  by  adding 
this  safety  zone  to  that  regulation. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Waitipg  30  days  for  this  rule 
to  be  effective  is  contrary  to  public 
interest.  Due  to  the  complex  planning 
and  coordination  of  the  event,  the  event 
sponsor  was  unable  to  provide  the  Coast 
Guard  with  notice  of  details  of  the  event 
in  time  to  allow  for  notice  and  comment 
and  a  30-day  waiting  period  prior  to  the 
effective  date  after  publication.  Because 
immediate  action  is  necessary  to  ensiu-e 
the  safety  of  vessels  and  spectators 
gathered  in  the  vicinity  of  the  fireworks 
launching  barge  it  is  in  the  public 
interest  to  make  the  rule  effective  less 
than  30  days  after  publication  in  the 
Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  a 
temporary  safety  zone  regulation  to 
allow  for  a  safe  fireworks  display.  This 
safety  zone  will  be  in  effect  from  8:30 


p.m.  (PDT)  to  9:30  p.m.  (PDT)  on 
October  12,  2003  located  on  the 
Columbia  River.  This  event  will  result 
in  a  large  number  of  vessels 
congregating  near  the  fireworks 
launching  area.  This  safety  zone  is 
needed  to  provide  for  the  safety  of 
spectators  and  their  watercraft  from  the 
inherent  safety  hazards  associated  with 
fireworks  displays.  Without  providing 
an  adequate  safety  zone,  the  public 
could  be  exposed  to  falling  burning 
debris  and  would  likely  be  within  the 
blast  range  should  a  catastrophic 
accident  occur  on  the  launching  barge. 
This  safety  zone  will  be  enforced  by 
representatives  of  the  Captain  of  the 
Port,  Portland,  Oregon.  The  Captain  of 
the  Port  may  be  assisted  by  other  federal 
and  local  agencies. 

Discussion  of  Rule 

This  rule,  for  safety  concerns,  will 
control  vessel  movements  in  a  regulated 
area  surrounding  a  fireworks  launching 
barge.  Entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port,  Portland  or  his  designated 
representative.  Coast  Guard  personnel 
will  enforce  this  safety  zone.  The 
Captain  of  the  Port  may  be  assisted  by 
other  federal  and  local  agencies. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulator}' 
Plaiming  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security. 
The  Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  regulatory  evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  govenmiental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 


entities:  The  owners  or  operators  of 
vessels  intending  to  transit  the 
designated  area  at  the  corresponding 
time  as  drafted  in  this  rule.  This  safety 
zone  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons.  This  rule  will  be  in 
effect  for  one  hour  in  the  evening  when 
vessel  traffic  is  low.  Traffic  will  be 
allowed  to  pass  through  the  zone  with 
the  permission  of  the  Captain  of  the  Port 
or  his  designated  representatives  on 
scene,  if  safe  to  do  so.  Because  the 
impacts  of  this  proposal  are  expected  to 
be  so  minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  of  the  Regulator^' 
Flexibility  Act  (5  U.S.C.  601-612)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
that  this  rule  would  have  a  significant 
economic  impact  on  it.  please  submit  a 
comment  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  how  and 
to  what  degree  this  rule  would 
economicallv  affect  it. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  affect  your  small  business, 
organization  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Small  businesses  may 
send  comments  on  the  actions  of 
Federal  employees  who  enforce  or 
otherwise  determine  compliance  with 
Federal  regulations  to  the  Small 
Business  and  Agriculture  Regulatory 
Enforcement  Ombudsman  and  the 
Regional  Small  Business  Regulatory 
Fairness  Boards.  The  Ombudsman 
evaluates  these  actions  armually  and 
rates  each  agency's  responsiveness  to 
small  business.  If  you  wish  to  comment 
on  actions  by  employees  of  the  Coast 
Guard,  call  1-888-REG-FAIR  (1-888- 
734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 
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Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  not  specificallv 
required  by  law.  In  particular,  the  Act 
addresses  actions  that  mav  result  in  the 
expenditure  by  a  State,  local,  or  tribal 
goverrunent.  in  the  aggregate,  or  bv  the 
private  sector  of  SlOO.OOO.OOO  or  more 
in  any  one  year.  Although  this  rule 
would  not  result  in  such  an 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  .\ctions  and 
Interference  With  Constitutionallv 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  [ustice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Goverrunent  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 


Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
It  IS  not  a  "significant  regulatory  action" 
under  Executive  (Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action,  therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  concluded  that  under  figure  2-1, 
paragraph  34(g)  of  ("lommandant 
Instruction  Ml 64 75  ID.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A  final 
"Environmental  Analysis  Checklist" 
and  d  final  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  we  have  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1  The  authority  citation  for  part  1 65 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231:  46  U.S.C. 
Chapter  701:  50  U.S.C.  191:  33  CFR  1.05-l(g). 
6.04-1.  6.04-6.  and  160.5;  Pub.  L.  107-295. 
1  Ih  Stat   2064:  Department  of  Homeland 
Sediritv  Delegation  No.  0170.1 

■  2  A  temporar>'  §  165.T13-018  is  added 
to  read  as  follows: 

§  165.T13-018    Safety  Zone:  Fort 
Vancouver  Ce4et)rate  America  Fireworks 
Display,  Portland,  OR. 

(a)  The  following  area  is  a  safety  zone: 

(1)  Description.  Fort  Vancouver 
Celebrate  America  Fireworks  Display, 
Portland.  OR. 

(2)  Location  All  waters  of  the 
Columbia  River  bounded  by  a  line 
commencing  at  the  southern  base  of  the 
Interstate  5  highway  bridge  at  latitude 
45^  36'  511"  N.  longitude  122°  40'  38.2" 
W;  thence  north  along  the  Interstate  5 
highway  bridge  to  latitude  45°  37'  3"  N. 
longitude  122°  40'  31"  W;  thence  east 
along  the  Columbia  River  to  latitude  45° 
36'  54.5"  N.  longitude  122°  40'  2"  W; 
thence  south  to  the  Oregon  shoreline  at 


latitude  45°  36'  40.7'  N.  longitude  122° 
40'  12.7"  W;  thence  west  along  the 
Oregon  shoreline  to  the  point  of  origin. 

(b)  Enforcement  period.  October  12, 
2003  from  8:30  p.m.  (POT)  to  9:30  p.m. 
(POT). 

(c)  Regulations.  In  accordance  with 
§  165.23,  entry  into  these  zones  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port, 
Portland  or  his  designated 
representatives.  Section  165.23  also 
contains  other  general  requirements. 
Announcement  of  enforcement  periods 
may  be  made  by  the  methods  described 
in  33  CFR  165.7.  or  any  other  reasonable 
method. 

(d)  Authority.  In  addition  to  33  U.S.C. 
1231,  the  authority  for  this  section 
includes  33  U.S.C'  122&. 

Dated:  St^ptember  17,  2003. 
Paul  D.  lewell. 

Captain.  Coa^l  (hiard.  (Captain  of  the  Port. 
IFK  Doc.  03-25681  Filed  10-9-03,  8:45  ami 
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DEPARTMENT  OF  HOMELAND 
SECURITY 


Coast  Guard 

33  CFR  Part  165 
[COTP  Loulsville-03-009] 
RIN  1625-AAOO 


Safety  Zone;  Ohio  River,  Miles  469.6  to 
470.5,  Extending  900  Feet  from  the 
Ohio  Shoreline,  Cincinnati,  OH 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
all  waters  of  the  Ohio  River  extending 
900  feet  from  the  Ohio  shoreline 
beginning  at  mile  marker  469.6  and 
ending  at  mile  marker  470.5.  This  zone 
is  necessary  to  protect  participants, 
spectators  and  vessels  from  the  potential 
safety  hazards  associated  with  the  2003 
Tall  Stacks  Heritage  Festival.  Entry  into 
this  zone  is  prohibited  unless 
specifically  authorized  by  the  Captain  of 
the  Port  Louisville  or  a  designated 
representative. 

DATES:  This  rule  is  effective  from  8  a.m. 
on  October  14,  2003  until  1  p.m.  on 
October  20,  2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  [COTP 
Louisville-03-009]  and  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  Louisville,  600  Martin  Luther 
King  Junior  Place,  Room  360,  Louisville, 
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KY  40202-2230,  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (LT)  Tom  Lake,  Marine 
Safety  Office  Louisville,  Planning 
Department,  at  (502)  582-5194. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM,  and  under 
5  U.S.C.  553(d)(3),  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  public  interest  since 
immediate  action  is  nfeeded  to  protect 
participants,  vessels  and  mariners  from 
the  hazards  associated  with  the  2003 
Tall  Stacks  Heritage  Festival. 

Background  and  Purpose 

The  Captain  of  the  Port  Louisville  is 
establishing  a  safety  zone  for  all  waters 
of  the  Ohio  River  extending  900  feet 
from  Ohio  shoreline  beginning  at  mile 
marker  469.6  and  ending  at  mile  marker 
470.5.  The  event  requires  a  safety  zone 
due  to  the  number  of  commercial 
vessels  that  regularly  transit  the  area, 
the  potential  for  a  large  spectator  vessel 
turnout  and  the  need  to  control  vessel 
traffic  in  the  vicinity  of  the  2003  Tall 
Stacks  Heritage  Festival.  17  paddle 
wheel  vessels  will  be  moored  in  this 
zone.  Over  25,000  waterbome  spectators 
are  expected  to  be  in  the  vicinity  of 
these  paddle  wheel  vessels  at  any  one 
time.  Unauthorized  access  by  a 
recreational  or  commercial  vessel  could 
create  a  hazardous  condition  that  woidd 
endanger  the  safety  of  participants  or 
spectators.  Entry  into  this  zone  is 
prohibited  unless  specifically 
authorized  by  the  Captain  of  the  Port 
Louisville  or  a  designated 
representative. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

This  rule  will  only  be  in  effect  for  a 
short  period  of  time  and  notifications  to 
the  maritime  community  will  be  made 


through  broadcast  notice  to  mariners. 
The  impacts  on  routine  navigation  are 
expected  to  be  minimal  as  this  safety 
zone  will  only  extend  900  feet  from  the 
Ohio  shoreline.  Vessels  intending  to 
transit  between  miles  469.6  and  470.5 
may  do  so  if  they  transit  at  a  distance 
no  closer  than  900  feet  from  the  Ohio 
shoreline. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  ai-e  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
recreational  and  commercial  towing 
vessels  intending  to  transit  within  900 
feet  of  the  Ohio  shoreline  from  mile 
marker  469.6  to  mile  marker  470.5,  from 
8  a.m.  on  October  14,  2003  until  1  p.m. 
on  October  20,  2003.  This  safety  zone 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  this  rule  will  be  in 
effect  for  only  a  short  period  of  time, 
and  the  safety  zone  will  not  extend  the 
entire  width  of  the  river.  Vessels 
intending  to  transit  between  miles  469.6 
and  470.5  may  do  so  if  they  transit  at 
a  distance  no  closer  than  900  feet  from 
the  Ohio  shoreline. 

If  you  are  a  small  business  entity  and 
are  significantly  affected  by  this 
regulation  please  contact  LT  Tom  Lake, 
Marine  Safety  Office  Louisville, 
Planning  Department,  at  (502)  582- 
5194. 
Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  businesses  may  send 
comflients  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with.  Federal 
regulations  to  the  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 


The  Ombudsman  evaluates  these 
actions  aimudly  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 


Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditvire  by  a 
state,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditvue,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  impfications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
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with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  E£fiects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  determined  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Ther§fore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(gJ,  of  the 
Instruction,  from  further  environmental 
documentation  because  this  rule  is  not 
expected  to  result  in  any  significant 
adverse  environmental  impact  as 
described  in  NEPA.  Paragraph  (34)(g)  is 
applicable  because  this  rule  is 
establishing  a  safety  zone  that  will  be 
effective  for  a  period  greater  than  one 
week.  A  final  "Environm.ental  Analysis 
Check  List"  and  a  final  "Categorical 
Exclusion  Determination"  are  available 
in  the  docket  where  indicated  under 
ADDRESSES 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1  The  authority  citation  for  part  1 65 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191;  33  CFR  1.05-l(g), 
6  04-1.  6.04-6.  and  160.5;  Pub.  L.  103-295, 
1 16  Stat   2064,  Department  of  Homeland 
Security  Delegation  No.  0170.1. 

■  2.  A  new  temporary  §  165.T08-129  is 
added  to  read  as  follows: 

§  135.T08-1 29    Safety  Zone;  Ohio  River, 
Miles  469.6  to  470.5.  Extending  900  feet 
from  the  Ohio  shoreline.  Cincinnati,  OH. 

(a)  Location.  The  following  area  is 
safety  zone:  All  waters  of  the  Ohio  River 
extending  900  feet  from  the  Ohio 
shoreline  beginning  at  mile  marker 
469.6  and  ending  at  mile  marker  470.5. 

(b)  Effective  date.  This  section  is 
effective  from  8  a.m.  on  October  14, 
2003  until  1  p.m  on  October  20,  2003. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  Louisville  or  a 
designated  representative. 

(2)  Persons  or  vessels  requiring  entry 
into  or  passage  through  the  zone  must 
request  permission  from  the  Captain  of 
the  Port  Louisville  or  a  designated 
representative.  They  may  be  contacted 
on  VHF  Channel  13  or  16. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Captain  of  the  Port  Louisville  and 
designated  on-scene  U.S.  Coast  Guard 
patrol  personnel.  On-scene  U.S.  Coast 
Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard. 

Dated:  September  12.  2003. 
T.D.  Giibreath. 

Commander.  U.S  Coast  Guard.  Captain  of 
the  Port  Louisville. 

IFR  D(>(    (1.1-2.568  t  Filed  10-9-03;  8:45  am] 
BH.Uf4G  COOE  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA  201 -4401  a;  FRL-7570-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Revised  M0BILE6- 
Based  Motor  Vehicle  Emission  Budget 
for  the  Pennsylvania  Portion  of  the 
Ph  iladelph  la- W  i  Im  Ington-Trenton 
Ozone  Nonattainment  Area 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 


summary:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the 
Pennsylvania  State  Implementation  Plan 


(SIP).  Specifically.  EPA  is  acting  to 
approve  a  revised  2005  highway  motor 
vehicle  emission  inventory  for  the 
Pennsylvania  portion  of  the 
Philadelphia-Wilmington-Trenton  (the 
Philadelphia  area)  l-hour  ozone 
attainment  plan.  This  revised  highway 
vehicle  emissions  inventory  also  serves 
as  the  2005  motor  vehicle  emissions 
budget  for  purposes  of  determining 
transportation  conformity  under  the 
Clean  Air  Act.  The  revised  mobile 
emissions  budget  was  develooed  using 
M0BILE6 — the  most  recent  available 
version  of  the  EPA-developed  MOBILE 
highway  motor  vehicle  emission  factor 
model.  Revision  of  the  mobile  budget 
was  a  requirement  of  EPA's  prior 
approval  of  the  Commonwealth's  1-hour 
ozone  National  Ambient  Air  Quality 
Standard  (NAAQS)  attainment 
demonstration  for  the  Philadelphia 
severe  ozone  nonattainment  area.  The 
intended  effect  of  this  direct  final 
approval  action  is  to  approve  a  SIP 
revision  that  will  assist  Pennsylvania  in 
attaining  and  conforming  to  attainment 
of  the  1-hour  ozone  NAAQS  standard  in 
the  Philadelphia  area.  Thi«  action  is 
being  taken  by  EPA  in  accordance  with 
the  requirements  of  the  Clean  Air  Act. 

DATES:  This  rule  is  effective  on 
December  9,  2003  without  further 
notice,  unless  EPA  receives  adverse 
written  comment  by  November  10, 
2003.  If  EPA  receives  such  comments,  it 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Makeba  Morris. 
Chief.  Air  Quality  Planning  Branch. 
Mailcode  3AP21.  U.S.  Environmental 
Protection  Agency,  Region  III.  1650 
Arch  Street.  Philadelphia.  Pennsylvania 
19103.  Electronic  comments  should  be 
sent  either  to  morris.makeba@epa.gov  or 
to  http://www.regulations.gov,  which  is 
an  alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  Part  III  of  the 
SUPPLEMENTARY  INFORMATION  section. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division. 
U.S.  Environmental  Protection  Agency. 
Region  III.  1650  Arch  Street. 
Philadelphia.  Pennsylvania  19103;  and 
at  the  Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg.  Pennsylvania  17105. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Rehn,  Air  Quality  Planning 
Branch,  U.S.  EPA.  1650  Arch  Street, 
Mail  Code  3AP21,  Philadelphia. 
Pennsylvania  19103-2029,  by  telephone 
at  (215)  814-2176.  or  by  e-mail  at 
rehn.brian@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Pennsylvania's  SIP-Approved 
Attainment  Demonstration  and  Mobile 
Budget 

On  October  21.  2001.  EPA  approved 
Pennsylvania's  1-hour  ozone  attainment 
demonstration  SIP  for  the  Philadelphia 
area  (66  FR  54143).  As  part  of  that 
approval  action,  EPA  required  the 
Commonwealth  to  revise  the  SIP  to 
include  a  recalculated  2005  attainment 
year  motor  vehicle  transportation 
conformity  emission  budget.  This  2005 
highwray  mobile  budget  was  to  be 
updated  using  the  latest  version  EPA's 
newest  emission  factor  model 
(MOBILE6)  within  one  year  of  the 
availability  of  that  new  version  of  the 
model.  EPA  released  the  MOBILE6' 
model  on  January  29.  2002,  and 
therefore  Pennsylvania  was  required  to 
submit  its  revised  mobile  budget  SIP  for 
the  Philadelphia  area  by  January  29. 
2003. 

On  January  17.  2003.  Pennsylvania 
formally  submitted  a  revision  to  its  SIP 
containing  the  updated  mobile  budget. 
revising  using  MOBILE6.  for  the 
Philadelphia  ozone  nonattainment  area. 
On  May  28,  2003.  EPA  published  a 
notice  in  the  Federal  Register  (68  FR 
31700)  declaring  this  revised 
Philadelphia  mobile  budget  adequate  for 
transportation  conformity  piuposes. 

B.  Background  on  the  MOBILE  Emission 
Factor  Model  and  Related  EPA  Policy 
MOBILE  is  an  EPA  emissions  factor 
model  for  estimating  pollution  from  on- 
road  motor  vehicles  in  states  (with  the 
exception  of  California,  which  has 
developed  its  own  model).  The  MOBILE 
model  calculates  emissions  of  volatile 
organic  compounds  (VOCs),  nitrogen 
oxides  (NOx)  and  carbon  monoxide 
(CO)  from  passenger  cars,  motorcycles, 
buses,  and  light-duty  and  heavy-duty 
trucks.  The  model  accounts  for  the 
emission  impacts  of  factors  such  as 
changes  in  vehicle  emission  standards, 
changes  in  vehicle  populations  and 
activity,  and  variation  in  local 
conditions  such  as  temperature. 


humidity,  fuel  quality,  and  air  quality 
programs.  Among  otber  uses,  the 
MOBILE  model  helps  to  calculate 
current  and  future  inventories  of  motor 
vehicle  emissions  at  the  national  and 
local  level.  These  inventories  are  used 
to  make  decisions  about  air  pollution 
policy  and  programs  at  the  local,  state 
and  national  level.  Inventories  based  on 
MOBILE  are  also  used  to  meet  the 
federal  Clean  Air  Act's  SIP  and 
transportation  conformity  requirements. 

The  MOBILE  model,  first  developed 
in  1978,  has  been  updated  many  times 
to  reflect  changes  to  motor  vehicles  and 
fuel  composition,  to  incorporate  better 
imderstanding  of  vehicle  emissions,  and 
to  reflect  new  emissions  programs.  EPA 
announced  the  release  of  the  MOBILE6 
version  of  the  MOBILE  model  in  the 
January  29,  2002  edition  of  the  Federal 
Register  (67  FR  4254),  as  a  replacement 
for  a  MOBILE5  version  of  the  model. 

In  November  of  1999.  EPA  issued  two 
memoranda '  to  articulate  its  policy 
regarding  states  that  incorporated 
MOBILE5 -based  interim  Tier  2 
standard  ^  benefits  into  their  attainment 
demonstration  plans  and  those  plans' 
associated  motor  vehicle  emissions 
budgets  (or  budgets). 

EPA  has  implemented  this  policy  in 
all  ozone  nonattainment  areas  where  a 
state  assiuned  federal  Tier  2  benefits  in 
its  attainment  demonstration  plans 
according  to  EPA's  April  2000  MOBILES 
guidance,  "MOBILES  Information  Sheet 
#8:  Tier  2  Benefits  Using  MOBILES." 
States  whose  attainment  demonstrations 
or  maintenance  plans  include  interim 
MOBILES-based  estimates  of  the  Tier  2 
standards  were  required  to  revise  and 
resubmit  their  budgets  within  either  one 
or  two  years  of  the  final  release  of 
MOBILE6. 

EPA's  October  21,  2001  (66  FR  54143) 
approval  of  Pennsylvania's  1-hour 
ozone  attainment  demonstration  plan 
for  the  Philadelphia  area  was  based 
upon  an  interim  mobile  budget,  with 
projected  reductions  from  Tier  2  motor 


1  Memoranda,  "Guidance  on  Motor  Vehicle 
Emissions  Budgets  in  1-Hour  Ozone  Attainment 
Demonstrations,"  issued  November  3.  199&.  and  "1- 
Hour  Ozone  Attainment  Demonstrations  and  Tier2/ 
Sulfur  Rulemaking,"  issued  November  8.  1999. 
Copies  of  these  memoranda  can  be  found  on  EPA's 
Web  site  at  http://K-^-^.epa.gov/otaq/transp/ 
tmqconf.htm. 

2  The  final  rule  on  Tier  2  Motor  Vehicle 
Emissions  Standards  and  Gasoline  Sulfur  Control 
Requirements  ("Tier  2  standards ')  for  passenger 
cars,  light  trucks,  and  larger  passenger  vehicles  was 
published  on  February  10.  2000  (65  FR  6698). 


vehicle  standards  estimated  using  the 
MOBILES  model.  EPA's  October  2001 
approval  of  Pennsylvania's  1-hour 
ozone  attainment  demonstration  for  the 
Philadelphia  area  required  a  M0BILE6- 
based  motor  vehicle  emissions  budget 
SIP  revision  within  one  year  after  EPA 
released  the  M0BILE6  model.  EPA 
released  the  MOBILE6  model  on  January 
29,  2002,  therefore  Pennsylvania's 
MOBILE6  mobile  budget  SIP  was  due 
January  29,  2003. 

n.  Summary  of  SIP  Revision  and  EPA's 
Review 

On  January  17,  2003,  the 
Commonwealth  of  Pennsylvania 
submitted  a  SIP  revision  containing 
updated  inventories  of  emissions  of  the 
ozone  precursors  VOC  and  NOx  from 
highway  mobile  sources  operating  in  the 
Philadelphia  ozone  attainment  area. 
These  summertime  inventories  were 
generated  for  summertime  periods  in 
1990  and  for  2005,  the  year  Philadelphia 
is  to  attain  the  1-hour  ozone  standard. 
This  updated  motor  vehicle  emissions 
modeling  was  generated  through  use  of 
the  newly  released  MOBILE6  model. 
The  2005  motor  vehicle  emissions 
inventory  projection  also  serves  as  the 
motor  vehicle  emissions  budget,  or 
mobile  budget,  for  transportation 
conformity  planning.  The 
Commonwealth's  January  2003  SIP 
revision  is  intended  to  demonstrate  that 
the  updated  projections  of  motor  vehicle 
emissions  (calculated  using  the 
MOBILE6  emissions  factor  model) 
continue  to  support  the  demonstrations 
of  attainment  of  the  1-hour  ozone 
NAAQS  for  the  Philadelphia  area  by 
2005. 

Table  1  below  contrasts 
Pennsylvania's  revised  MOBILE6-based 
motor  vehicle  emissions  inventories 
with  the  previously  approved 
MOBILES-based  inventories  for  the 
Philadelphia  area,  by  pollutant, 
expressed  in  units  of  tons  per  summer 
day  (tpd).  These  revised  inventories 
were  developed  using  the  latest 
available  planning  assumptions, 
including  1999  Pennsylvania 
Department  of  Transportation  vehicle 
registration  data  and  1999  traffic  data 
and  information  vehicle  miles  traveled 
(VMT).  Updated  information  was  used 
for  atmospheric  model  input  (i.e., 
temperature  and  humidity  conditions). 
Rates  of  growth  for  highway  mobile 
sources  have  also  been  updated. 
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Table  1.— Comparison  of  Pennsylvania's  MOBILES  and  Revised  MOBILE6-Based  Highway  Mobile  Emissions 
Inventories  for  the  Philadelphia  1-Hour  Ozone  Attainment  Plan 


Philadelphia  5-county  area 


MOBII  E5-based  inventory 
MOBILEG-based  (revised)  inventory 


1990 


VOC 

(tpd) 


187.90 
239.95 


NOx 
(tpd) 


158.33 
252.93 


2005 


VOC 
(tpd) 


60.18 
79.69 


NOx 
(tpd) 


77  46 
144.73 


EPA's  articulated  its  policy  regarding 
its  policy  on  the  use  of  MOBILE6 
modeling  for  purposes  of  SIP 
development  in  several  guidance 
documents  entitled   'Policy  Guidance 
on  the  Use  of  MOBILE6  for  SIP 
Development  and  Transportation 
Conformity"'  and   "Clarification  of 
Policy  Guidance  for  MOBILES  in  Mid- 
course  Review  .^reas."-* 

Pennsylvania's  January  17.  2003  SIP 
revision  includes  an  explanation  of  the 
differences  between  the  MOBILES  and 
MOBILE6-based  inventories.  The  SIP 
also  provides  a  comparison  of  the 
relative  reduction,  by  percentage, 
between  the  1990  and  2005  inventories 
generated  using  the  two  different 
versions  of  the  models  to  ensure  that  the 
approved  Philadelphia  1 -hour  ozone 
attainment  demonstration  will  continue 
to  demonstrate  attainment  by  2005.  The 
methodology  for  this  relative  reduction 
comparison  consists  of  comparing  the 
revised  MOBILES  baseline  and 
attainment  case  inventories,  by 
pollutant,  with  the  previously  approved 
(66  FR  54143)  MOBILE5  inventor>'  totals 
for  the  5-county  Philadelphia  area  to 
determine  if  attainment  can  still  be 
predicted  by  the  attainment  date.  The 
Commonwealth  then  compared  these 
relative  reduction  percentages  for  the 
MOBILE5  versus  MOBILES  inventories 
for  1995  and  2005.  It  should  be  noted 
that  since  the  latest  available  planning 
assumptions  were  used  the  revised, 
M0BILE6-based  modeling,  this  relative 
reduction  comparison  is  not  an  exact 
comparison  of  only  the  differences 


between  the  different  versions  of  the 
MOBILE  models. 

Pennsylvania's  relative  reduction 
comparison  shows  that  the  reduction  in 
VOC  emissions,  on  a  percentage  basis,  is 
greater  in  the  revised  MOBILE  6-based 
inventories  than  in  the  previously 
approved  MOBILE5  inventories. 
However,  the  there  is  a  slight  increase. 
on  a  percentage  basis,  in  NOx  in  the 
revised  MOBILEB-based  inventories 
compared  to  the  previous  MOBILES 
inventories  The  Commonwealth  argues 
that  the  benefit  of  additional  reduction 
in  VOCs  outweighs  the  slight  NOx 
increase — which  the  Commonwealth 
justifies  quantitatively  by  using  a  1.3  to 
1  VOC.  to  NOx  substitution  ratio  to 
•  weigh  directly  the  actual  VOC  to  NOx 
emissions  resultant  from  the  MOBILES 
and  MOBILEe-based  inventories.  This 
method  of  weighting  VOC  versus  NOx 
emissions  shows  that  the  increased 
reductions  in  VOC  emissions  outweigh 
the  increase  in  NOx  emissions 
demonstrated  by  the  MOBILEB-based 
inventories.  Pennsylvania's  choice  of 
VOC  to  NOx  substitution  ratios  for  this 
comparison  stems  from  its  use  in  New 
Source  Review  emission  trading  in  the 
Philadelphia  ozone  nonattainment  area. 

EPA's  relevant  policy  guidance  also 
required  the  Commonwealth  to  consider 
whether  growth  and  control  strategy 
assumptions  for  other  sources  [i.e., 
point,  area,  and  non-road  mobile 
sources)  were  still  accurate  at  the  time 
the  revised  MOBILES  budget  SIP 
submission  (i.e..  January  2003). 
Pennsylvania's  SIP  revision  states  that 
growth  and  control  strategy  assumptions 


for  these  other  emissions  sources  have 
been  reevaluated,  with  the  conclusion 
that  these  assumptions  for  growth  and 
control  strategies  continue  to  be  valid 
for  the  Philadelphia  1-hour  ozone 
attainment  demonstration, 

Pennsylvania's  January  17,  2003  SIP 
revision  satisfies  the  conditions 
outlined  in  EPA's  MOBILES  Policy 
guidance,  and  demonstrates  that  the 
new  levels  of  motor  vehicle  emissions 
calculated  using  MOBILES  continue  to 
support  achievement  of  the  projected 
attainment  of  the  1-Hour  Ozone  NAAQS 
by  the  attainment  date  of  2005  for 
Pennsylvania  portion  of  the 
Philadelphia- Wilmington-Trenton  area. 
The  Revised  Mobile  Budget 

For  Pennsylvania's  Philadelphia  area 
attainment  plan,  the  mobile  budgets  are 
the  on-road  components  of  VOC  and 
NOx  emissions  of  the  2005  attainment 
inventories.  Table  2  below  summarizes 
Pennsylvania's  revised  budgets 
contained  in  the  January  17,  2003 
submittal.  These  budgets  were 
developed  using  the  latest  planning 
assumptions,  including  1999  vehicle 
registration  data  and  VMT.  Because 
Permsylvania's  January  2003  submittal 
satisfies  the  conditions  outlined  in 
EPA's  MOBILES  Policy  guidance,  and 
demonstrates  that  the  new  levels  of 
motor  vehicle  emissions  calculated 
using  MOBILES  continue  to  support 
achievement  of  the  projected  attainment 
of  the  1-Hour  Ozone  NAAQS,  EPA  is 
taking  rulemaking  action  to  approve  this 
mobile  emissions  budget. 


Table  2.— Philadelphia  Motor  Vehicle  Emissions  Budget 


Type  of  Control  Strategy  SIP 


1-Hour  ozone  attainment  demonstration  SIP 


VOC 

(tpd) 


79.69 


NOx 
(tpd) 


144.73 


III.  Final  Action 

Peimsylvania  has  adequately 
demonstrated  to  EPA  that  its  1-hour 


'  Memorandum,  Policy  Guidance  on  the  Use  of 
MOBILES  for  SIP  development  and  Tran,sportation 
Cjjnformity,  ■  issued  January  18.  2002.  A  copy  of 


attainment  demonstration  SIP  for  the 
Philadelphia  area  (as  revised  in  by  the 
January  2003  MOBILE6-based  highway 


emissions  inventory)  will  continue  to 
demonstrate  attainment  of  the  ozone 
NAAQS  with  the  incorporation  of  the 


this  memorandum  <  an  b^  found  on  EPA  s  Web  site         issued  February  12,  2003  A  copy  of  this 

at  http  -«T.^.  pp.,  go.^o,aci'tmu.p;tmqconfhtw  memorandum  can  be  found  on  EPA's  Web  site  at 

u. SIZE'S i^tiS:::::;^::^?"^''  a^^p v/^.. .p..o.o.,..„sp.™,co.m.^ 
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updated  highway  emissions  inventory. 
EPA  is  therefore  approving  the 
Pennsylvania  SIP  revision  submitted  on 
January  17,  2003  to  revise  the 
Philadelphia  1990  and  2005  highway 
mobile  VOC  and  NOx  emissions 
inventories  and  the  revised  2005  motor 
vehicle  emissions  budget. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment,  as  this  revision  serves  the 
purpose  of  updating  the  highway  mobile 
emissions  inventory  using  the  latest 
version  of  EPA's  mobile  source  emission 
factor  model  and  the  most  recently 
available  emissions  modeling  planning 
assumptions.  This  SIP  revision  is  the 
result  of  a  requirement  to  update  the 
highway  mobile  inventory  using 
MOBILE6  specified  by  EPA's  October 
26,  2001  approval  of  the  Peimsylvania's 
1-hour  ozone  attainment  demonstration 
for  the  Philadelphia  area.  Also,  EPA 
declared  the  mobile  source  inventory 
adequate  for  transportation  conformity 
purposes  on  May  28,  2003. 

However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register,  EPA 
is  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve 
this  SIP  revision  if  adverse  comments 
are  filed.  This  rule  will  be  effective  on 
December  9,  2003  without  further  notice 
unless  EPA  receives  adverse  comment 
by  November  10,  2003.  If  EPA  receives 
adverse  comment.  EPA  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect.  EPA  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

You  may  submit  comments  either 
electronically  or  by  mail.  To  ensine 
proper  receipt  by  EPA.  identify  the 
appropriate  rulemaking  identification 
number  (PA  201^401)  in  the  subject 
line  on  the  first  page  of  yoin  conmient. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 


include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensiu-es  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment, 
i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to: 
morris.makeba@epa.gov,  attention  PA 
201-4401.  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly 
without  going  through  Regulations.gov  . 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captined  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

ii.  Regulations.gov.  Your  use  of 
Regulation.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  http:// 
www.regulations.gov,  then  select 
"Environmental  Protection  Agency"  at 
the  top  of  the  page  and  use  the  "go" 
button.  The  list  of  current  EPA  actions 
available  for  comment  will  be  listed. 
Please  follow  the  onfine  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  the  ADDRESSES  section  of 
this  document.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect.  Word  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encrypti  on . 

2.  BvMail.  Written  comments  should 
be  addressed  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document.  For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 


viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  confidential 
business  information  (CBI),  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  conunent  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

Submittal  of  CBI  Comments 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify'  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  Part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM.  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI.  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Considerations  When  Preparing 
Comments  to  EPA 

You  maK  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data'  you  used  that  support 
your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to  illustrate 
your  concerns. 

6.  Offer  alternatives. 


Federal  Register / Vol.  68,  No.  197 /Friday.  October  10,  2003 /Rules  and  Regulations  58613 


58612  Federal  Register/ Vcl.  68,  No.  197/Friday.  October  10,  2003 /Rules  and  Regulations 


7.  Make  sure  to  submit  your  comments 
by  the  comment  period  deadline 
identified. 

8.  Tf)  ensure  proper  receipt  bv  KPA, 
identify-  the  appropriate  regional  file/ 
rulemaking  identification  number  in 
the  sub)ec:t  line  on  the  first  page  of 
your  response  it  would  also  be 
helpful  if  you  provided  the  name, 
date,  and  Federal  Register  citation 
related  to  \()ur  (  omments 

rV.  Statutory  and  Executive  Order 
Reviews 

A   General  Requirements 

Lender  Executive  Order  128f3fi  (58  PR 
51735.  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  1321 1. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  2835.5.  Mav 
22.  2001).  This  action  merelv  approvf>s 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law   Accordinglv.  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatorv  Flexibilitv 
Act  [5  L'.S.C.  bUl  et  seq.'j.  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  dutv  bevond 
that  required  bv  state  law.  it  doe^  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquelv  affect  small 
governments,  a.s  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4)  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  efff>ct 
on  one  or  more  Indian  tribe-,,  on  tht' 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249.  November  9.  2000).  This 
action  also  does  not  have  federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  thf 


distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  PR  43255, 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relatKmship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Ulean  Air  .^ct.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997),  " 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  firior  existing  rf^quirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  foi 
failure  to  use  VCS.  It  would  thus  be 
in(  onsistent  with  afiplicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
thai  otherwise  satisfies  the  provisions  of 
theC;lean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
.Nlational  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.f:. 
272  note]  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.,S  C   3501  i-t  seq). 

B  ,S'u/u;i;.ss/on  to  Congress  und  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
i;.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  199(i.  generally  provides 
that  b^■fore  a  rule  mav  take  effect,  the 
agenc  y  promulgating  the  rule  must 
submit  a  rule  report,  whic:h  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  I'mted  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  US.  House  of  Repres(;ntatives,  and 
'he  Comptroller  General  of  the  United 
State>  prior  to  publication  of  the  rule  in 
the  Federal  Register  This  rule  is  not  a 

maior  rule"  as  defined  by  5  LI.S.C. 
804(21 


C.  Petitions  for  Judicial  He\'iew 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  9, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  N'itrogen  dioxide.  Ozone, 
Particulate  matter,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

iJdtcd:  September  29.  2003. 
(ames  W.  \ewsom, 

Atttnii  Htjiinndl  Admiiiislrntor.  Ri'gion  III. 

■  40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  rt  seq. 

Subpart  NN— Pennsylvania 

■  2.  Section  52.2037  is  amended  by: 

■  a.  Removing  and  reserving  paragraph 
())(2): 

■  b.  Revising  paragraph  (k); 

■  c.  Adding  paragraph  (1). 

The  revision  and  addition  read  as 
follows: 

§  52.2037    Control  strategy  and  rate-of- 
progress  plans:  ozone. 

***** 

(l)*    *    * 

(2)  [Reserved! 

***** 

(k)  EPA  approves  the  following 
mobile  budgets  of  the  post-1996  rate  of 
progress  plans  and  the  2005  attainment 
plan: 


Transportation  Conformity  Budgets  for  the  Philadelphia  Area 


Type  of  control  strategy  SIP 


Post-1 996  ROP  Plan    

Post- 1 996  ROP  Plan        ... 

Post- 1996  ROP  Plan      

Attainment  Demonstration 


Year 


1999 
2002 
2005 
2005 


VOC 
(tpd) 


88.6 
69.52 
61.76 
79.69 


NOx 


Date  ot  adequacy  determination 


109  6  I  June  23.  2000  (65  FR  36438.  June  8,  2000) 

93  13  June  23.  2000  (65  FR  36438,  June  8.  2000) 

86  42  June  23.  2000  (65  FR  36438.  June  8,  2000) 

144  73  June  12.  2003  (68  FR  31700.  May  28.  2003) 
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(1)  [Reserved] 

(2]  [Reserved] 

(1)  EPA  approves  the  Commonwealth 
of  Pennsylvania's  revised  1990  and  the 
200.5  VOC  and  NOx  highw^ay  mobile 
emissions  inventories  and  the  2005 
motor  vehicle  emissions  budgets  for  the 
1-hour  ozone  attainment  SIP  for  the 
Philadelphia-Wilmington-Trenton 
severe  ozone  nonattainment  area.  These 
revisions  were  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  on  January 
17,  2003.  Submission  of  these  revised 
MOBILE6-based  motor  vehicle 
emissions  inventories  was  a 
requirement  of  EPA's  approval  of  the 
attainment  demonstration  under 
paragraph  (j)  of  this  section. 

|FR  Doc.  0.3-25634  Filed  10-9-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[NV-AM-NMI-103-NEGDECa;  FRL-7572-5] 

Approval  and  Promulgation  of  State 
Air  Quality  Plans  for  Designated 
Facilities  and  Pollutants;  Control  of 
Emissions  From  Existing  Hospital/ 
Medical/Infectious  Waste  Incinerator 
Units;  Control  of  Emissions  From 
Existing  Large  Municipal  Waste 
Combustors;  Nevada;  American 
Samoa;  Northern  Mariana  Islands 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 


SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  negative  declarations 
submitted  by  American  Samoa, 
Northern  Mariana  Islands,  and  Nevada. 
The  negative  declarations  from 
American  Samoa  and  Northern  Mariana 
Islands  certify  that  large  municipal 
waste  combustors,  subject  to  the 
requirements  of  sections  111(d)  and  129 
of  the  Clean  Air  Act,  do  not  exist  v«thin 
the  air  pollution  control  jurisdiction  of 
these  agencies.  The  negative  declaration 
from  Nevada  certifies  that  there  are  no 
existing  hospital/medical/infectious 
waste  incinerator  units  within  the 
Nevada  Division  of  Environmental 
Protection's  air  pollution  control 
jurisdiction. 

DATES:  This  rule  is  effective  on 
December  9,  2003  without  further 
notice,  unless  EPA  receives  adverse 
comments  by  November  10,  2003.  If  we 
receive  such  comment,  we  will  publish 
a  timely  withdrawal  in  the  Federal 


Register  to  notify  the  public  that  this 
rule  will  not  take  effect. 
ADDRESSES:  Send  comments  to  Andrew 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX.  75  Hawthorne 
SU-eet,"San  Francisco.  CA  94105-3901. 
or  e-mail  to  steckel. andrew®epa.go\\  or 
submit  comments  at  http:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mae 

Wang.  EPA  Region  IX.  (415)  947-4124. 
wang.inae@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Sections  111(d)  and  129  of  the  Clean 
Air  Act  (CAA  or  the  Act)  require  States 
to  submit  plans  to  control  certain 
pollutants  (designated  pollutants)  at 
existing  solid  waste  combustor  facilities 
(designated  facilities)  whenever 
standards  of  performance  have  been 
estabUshed  under  section  111(b)  for  new 
sources  of  the  same  type,  and  EPA  has 
estabUshed  emission  guidelines  (EG)  for 
such  existing  soiuces.  A  designated 
pollutant  is  any  pollutant  for  which  no 
air  quality  criteria  have  been  issued,  and 
which  is  not  included  on  a  list 
published  under  section  108(a)  or 
section  112(b)(1)(A)  of  the  CAA,  but 
emissions  of  which  are  subject  to  a 
standard  of  performance  for  new 
stationary  sources.  However,  section 
129  of  the  CAA  also  requires  EPA  to 
promulgate  EG  for  hospital/medical/ 
infectious  waste  incinerator  units 
(HMIWIs)  and  large  municipafwaste 
combustors  (MWCs)  that  emit  a  mixture 
of  air  pollutants.  These  pollutants 
include  particulate  matter,  opacity, 
sulfur  dioxide,  hydrogen  chloride, 
oxides  of  nitrogen,  carbon  monoxide, 
lead,  cadmium,  mercury,  and  dioxins 
and  dibenzofiurans.  The  EG  for  HMIWl 
were  published  in  final  form  on 
September  15,  1997  (62  FR  48348),  and 
are  located  at  40  CFR  part  60,  subpart 
Ce.  The  EG  for  large  MWC  were 
promulgated  on  December  19,  1995,  and 
are  located  at  40  CFR  part  60.  subpart 
Cb  (see  60  FR  65387).  On  August  25, 
1997,  EPA  amended  subpart  Cb  to  apply 
only  to  MWC  units  with  an  individual 
capacity  to  combust  more  than  250  tpd 
ofMSW(see62FR45116). 

Subpart  B  of  40  CFR  part  60 
establishes  procedures  to  be  followed 
and  requirements  to  be  met  in  the 
development  and  submission  of  State 
plans  for  controlling  designated 
pollutants.  Also,  40  CFR  part  62 
provides  the  procedural  framework  for 
the  submission  of  these  plans.  When 
designated  facilities  are  located  in  a 
State,  the  State  must  then  develop  and 
submit  a  plan  for  the  control  of  the 


designated  pollutant.  However,  40  CFR 
60.23(b)  and  62.06  provide  that  if  there 
are  no  existing  sources  of  the  designated 
pollutant  in  the  State,  the  State  may 
submit  a  letter  of  certification  to  that 
effect  [i.e..  negative  declaration)  in  lieu 
of  a  plan.  The  negative  declaration 
exempts  the  State  from  the  requirements 
of  subpart  B  for  the  submittal  of  a 
lll(d)/129plan. 

IL  Final  EPA  Action 

The  Nevada  Division  of 
Environmental  Protection  has 
determined  that  there  are  no  designated 
facilities  subject  to  the  HMIWI  EG 
requirements  in  its  air  pollution  control 
jurisdiction.  The  American  Samoa 
Environmental  Protection  Agency  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands  Division  of 
Environmental  Quality  have  determined 
that  there  are  no  designated  facilities 
subject  to  the  large  MWC  EG 
requirements  in  their  respective  air 
pollution  control  jurisdictions. 
Accordingly,  each  air  pollution  control 
agency  has  "submitted  to  EPA  a  negative 
declaration  letter  certifv'ing  this  fact. 
EPA  is  amending  part  62  to  reflect  the 
receipt  of  these  negative  declaration 
letters  from  the  noted  air  pollution 
control  agencies.  The  submittal  dates  of 
these  letters  are  listed  in  the  following 
table: 


Air  pollution  control  agency 


Oate  of 

negative 

declaration 


Nevada  DEP  (HMIWI)  May  26.  1998. 

Annerican  Samoa  (large  Jan.  20.  1998. 

MWC).  1 

Northern  Mariana  Islands        '■  Jan.  27.  1998. 

(large  MWC). 


After  publication  of  this  Federal 
Register  notice,  if  a  large  MWC  or 
HMIWI  facility  is  later  found  within 
these  jurisdictions,  then  the  overlooked 
facility  will  become  subject  to  the 
requirements  of  the  appropriate  Federal 
lll(d)/129  plan,  contained  in  40  CFR 
part  62.  The  Federal  plan  would  no 
longer  apply  if  EPA  subsequently  were 
to  receive  and  approve  a  lll(d)/129 
plan  from  the  jurisdiction  with  the 
overlooked  facility. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  simply  reflects 
already  existing  Federal  requirements 
for  State  air  pollution  control  agencies 
under  40  CFR  parts  60  and  62.  In  the 
Proposed  Rules  section  of  this  Federal 
Register  publication,  EPA  is  publishing 
a  separate  document  that  will  serve  as 
the  proposal  to  approve  each  negative 
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declaration  should  relevant  adverse  or 
critical  comments  be  filed. 

This  rule  will  be  effective  December 
9.  2003  without  further  notice  unless 
the  Agency  receives  relevant  adverse 
comments  by  November  10,  2003.  If 
EPA  receives  such  comments,  then  EPA 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  The  EP.-\  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 
Please  note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  from  the 
remainder  of  the  rule,  then  EPA  mav 
adopt  as  final  those  provisions  of  the 
rule  that  are  not  the  subject  of  an 
adverse  comment. 

III.  Statutory  and  Executive  Order 
Reviews 

A   Creneral  Requirements 

Under  Executive  Order  12866  (5H  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001).  This  action  merelv  approves 
State  certificati(jns  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  .Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibilitv 
Act  (5  U.S.C.  601  et  seq).  Because  this 
rule  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  State  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L   104^). 
This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 


on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  action  merely 
approves  State  certifications 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  '  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  ill{d)/129  plan 
submissions,  EP.\'s  role  is  to  approve 
State  choices,  provided  that  thev  meet 
the  criteria  of  the  C:iean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
lllld)/129  plan  submission  for  failure 
to  use  VCS.  It  would  thus  be 
iiK  onsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  1 1  l(d)/129  plan 
submission,  to  use  VCS  in  place  of  a 
ni(d)/129  plan  submission  that 
otherwise  satisfies  the  provisions  of  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U  S.C.  3501  et  seq.]. 

B  Submission  to  (Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
use  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  US  House  of  Representatives,  and 
the  Comptroller  Cnjneral  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C  Petitions  for  Judicial  Review 

Under  section  307(b)(  1 )  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  9, 


2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving  the 
section  lll(d)/129  negative  declarations 
submitted  by  the  air  pollution  control 
agencies  in  Nevada.  American  Samoa, 
and  Northern  Mariana  Islands  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Aluminum, 
Fertilizers.  Fluoride,  Intergovernmental 
relations.  Paper  and  paper  products 
industry.  Phosphate,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Sulfuric  acid  plants.  Waste 
treatment  and  disposal, 

D.ited:  September  25,  200.3. 
Deborah  (ordan, 
Acting  Regional  Administrator.  Region  IX. 

■  Part  62.  Chapter  I.  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  62— [AMENDED] 

■  1 .  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  DD— Nevada 

■  2.  Subpart  DD  is  amended  by  adding 
an  undesignated  center  heading  and 
§62.7135  to  read  as  follows: 

Emissions  From  Existing  Hospital/ 
Medical/Infectious  Waste  Incinerators 

§  62.71 35    Identification  of  plan — negative 
declaration. 

Letter  from  the  Nevada  Division  of 
Environmental  Protection,  submitted  on 
May  26,  1998.  certifying  that  there  are 
no  existing  hospital/medical/infectious 
waste  incineration  units  subject  to  40 
CFR  part  60.  subpart  Ce,  of  this  chapter. 

■  3.  Part  62  is  amended  by  adding 
Subpart  AAA  to  read  as  follows: 


.■iRfil  R 
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Subpart  AAA— American  Samoa 

Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacity 
To  Burn  Greater  Than  250  Tons  per 
Day  of  Municipal  Solid  Waste 

§  62. 1 2900    Identification  of  plan— negative 
declaration. 

Letter  from  the  American  Samoa 
Environmental  Protection  Agency, 
submitted  on  January  20,  1998, 
certifying  that  there  are  no  municipal 
waste  combustion  units  subject  to  part 
60,  subpart  Cb,  of  this  chapter. 

■  4.  Part  62  is  amended  by  adding 
Subpart  DDD  to  read  as  follows: 

Subpart  DDD — Northern  Mariana 
Islands 

Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacity 
To  Bum  Greater  Than  250  Tons  per 
Day  of  Municipal  Solid  Waste 

§  62.1 3600    Identification  of  plan — negative 
declaration. 

Letter  from  the  Commonwealth  of  the 
Northern  Mariana  Islands  Division  of 
Environmental  Quality,  submitted  on 
January  27,  1998,  certifying  that  there 
are  no  municipal  waste  combustion 


units  subject  to  part  60,  subpart  Cb,  of 
this  chapter. 

[FR  Doc.  03-25802  Filed  10-9-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[Docket  ID  No.  OAR-2002-0043;  FRL-7551- 

RIN  2060-AH03 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Primary 
Magnesium  Refining 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  action  promulgates 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
primary  magnesium  refining  facilities. 
The  EPA  has  identified  primary 
magnesium  refining  facilities  as  a  major 
source  of  hazardous  air  pollutant  (HAP) 
emissions.  The  NESHAP  implement 
section  112(d)  of  the  Clean  Air  Act 
(CAA)  by  requiring  all  major  sources  to 
meet  HAP  emission  standards  reflecting 
application  of  the  maximum  achievable 
control  technology  (MACT). 


The  HAP  emitted  by  facilities  in  the 
primary  magnesium  refining  source 
category  include  chlorine,  hydrochloric 
acid,  dioxin/furan,  and  trace  amounts  of 
several  HAP  metals.  Exposure  to  these 
substances  has  been  demonstrated  to 
cause  adverse  health  effects,  including 
chronic  and  acute  disorders  of  the 
blood,  heart,  kidneys,  reproductive 
system,  and  central  nervous  system. 
Some  of  these  pollutants  are  considered 
to  be  carcinogens,  and  ail  can  cause 
toxic  effects  in  humans  following 
sufficient  exposure. 

EFFECTIVE  DATE:  October  10,  2003. 

ADDRESSES:  The  official  public  docket  is 
the  collection  of  materials  used  in 
developing  the  final  rule  and  is 
available  for  public  viewing  at  the  EPA 
Docket  Center  (EPA/DC),  EPA  West, 
Room  B-102.  1301  Constitution  Ave., 
NW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  Lula 
Melton,  Metals  Group,  Emission 
Standards  Division  (C439-02),  U.S. 
EPA,  Research  Triangle  Park,  NC  27711, 
telephone  number:  (919)  541-2910, 
electronic  mail  address: 
melton.luIa@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities.  Categories  and 
entities  potentially  regulated  by  this 
action  include: 


Category 


Industry 


NAICS^ 


331419 


Examples  of  regulated  entities 


Primary  refiners  of  nonferrous  metals  (magnesium)  by  electrolytic  mettiods 


'  North  American  Industry  Classification  System. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §  63.9881  of  the 
final  rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Docket.  The  EPA  has  established  an 
official  public  docket  for  this  action 
including  both  Docket  ID  No.  OAR- 
2002-0043  and  Docket  ID  No.  A-2002- 
0027.  The  official  public  docket  consists 
of  the  docvunents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  All  items  may  not  be 
listed  under  both  docket  numbers,  so 
interested  parties  should  inspect  both 
docket  numbers  to  ensure  that  they  have 
received  all  materials  relevant  to  the 
final  rule.  Although  a  part  of  the  official 


docket,  the  public  docket  does  not 
include  Confidential  Business 
Information  or  other  information  whose 
disclosure  is  restricted  by  statute.  The 
official  public  docket  is  available  for 
public  viewing  at  the  EPA  Docket 
Center  (Air  Docket),  EPA  West,  Room 
B-102,  1301  Constitution  Ave.,  NW., 
Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m  ,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Air  Docket 
is  (202)  566-1742. 

Electronic  Docket  Access.  You  may 
access  the  final  rule  electronically 
through  the  EPA  Internet  imder  the 
"Federal  Register"  Ustings  at  http:// 
www.epa.gov/fedrgstr/.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA's  electronic  public  docket 
and  comment  system,  EPA  Dockets.  You 
may  use  EPA  Dockets  at  http:// 
www.epa.gov/edocket/to  view  public 


comments,  access  the  index  of  the 
contents  of  the  official  public  docket, 
and  to  access  those  documents  in  the 
public  docket  that  are  available 
electronically.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  EPA  Dockets.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  identification 
number. 

Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  the  final  rule  will  also 
be  available  on  the  WWW  through  the 
Technology  Transfer  Network  (TTN). 
Following  signature,  a  copy  of  the  final 
rule  will  be  posted  on  the  TTN's  policy 
and  guidance  page  for  newly  proposed 
or  promulgated  rules  at  http:// 
www.epa.gov/ttnJoarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
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regardinu  the  TTN  is  needed,  lall  the 
TTN  HELP  linedt  (414)  541-5  jH4 

Judn  hil  Review  Under  CAA  section 
Jn7(b)ll),  ludu.idl  review  of  tht' final 
\T'SH,-^J'  IS  d\rtUable  onlv  by  filing  a 
petition  for  review  in  the  l*^.  Ciourt  of 
Appeals  for  the  Distru  t  of  ('olumbia 
farcuit  bv  [December  M.  20(1,1   Onlv  those 
ejbjections  to  the  N'ESHAF  which  were 
raised  with  reasonable  specificitv 
during  the  public  comment  period  m<i\' 
be  raised  during  judicial  review.  L'nder 
(;AA  section  ,J07(b)(2].  the  requirements 
established  by  today's  final  action  may 
not  be  challenaed  separateh-  in  anv  civil 
or  ( nminal  pro(  eeding  brought  hv  the 
EPA  to  enfor(>'  these  re(|uirf'nients. 

(hithne  The  infi'rmation  pres^nterl  in 
this  preamble  is  organized  as  toUows: 

!     iia:  k4!MUnd 

11   ,Sumniary  of  the  Final  Rule 

A  Wliat  are  the  affected  sources  and 
nniission  points? 

B.  What  are  the  compliance  deadlines? 

C.  What  are  the  emission  limitations  and 
work  practice  standards? 

D.  What  are  the  operation  and  maintenance 
requirements? 

E.  What  are  the  initial  compliance 
requirements? 

F  What  are  the  continuous  compliance 

requirements? 
C.  What  are  the  notification, 

recordkeeping,  and  reporting 

requirements? 
HI.  Summary  of  Responses  to  Major 

Comments 
IV.  Summary  of  Environmental.  Energy,  and 

Economic  Impacts 
v.  Statutory  and  Executive  Order  Reviews 
.-\  Executive  Order  12866:  Regulatory 

Planning  and  Review 
Fi   Paperwork  Reduction  Act 
i.  Kegulatorv  Flexibility  Act 
U.  I'nfunded  Mandates  Reform  Act 
E  Executive  Order  1.3132:  Federalism 
F   Executive  Order  13173:  Consultation 

and  Coordination  with  Indian  Tribal 

Governments 


Ci    hxe(.uli\e  CJrder  l,t()4:i:  Prutec  tmn  of 

Children  From  Environmental  Health  & 

Safety  Risks 
II.  Executive  Order  13211    .\i  imnsThat 

Significantly  Affect  Energy  Supply. 

Distribution,  or  Use 
I.  National  Technology  Transfer 

.advancement  Act 
|.  Congressional  Review  Act 

I.  Background 

Section  1  IJ  of  the(;A.-\  requires  us  to 
list  catt'gorit's  and  subcategories  of 
major  sources  and  area  sources  of  HAP 
and  to  establish  NE.SHAP  for  the  listed 
source  categories  .uid  subcategories.  The 
(  ategorv  of  major  sources  covered  bv 
today's  final  NESHAP  for  Primary 
Magnesium  Refining,  was  listed  on  [ulv 
Ih,  m<)2  i,57  FK  :n.57b).  Major  sources 
ot  H.AP  are  those  that  emit  or  h.ive  the 
potential  to  emit  greater  than  10  tons 
per  year  (tpv)  of  anv  one  HAP  or  2,5  tpv 
of  any  combination  of  HAP  Additional 
information  on  the  .NESH.XP 
development  [inu  ess  can  be  found  in 
the  preamble  to  the  proposed  rule  (68 
PR  2970). 

We  receiveci  one  letter  v\ith 
substantive  comments  on  the  proposed 
NESHAP.  Toda\'s  final  rule  reflects  our 
full  consider. ition  of  the  i omments  we 
received  .Additional  informatiim  is 
available  in  the  Response  to  (Comments 
document  in  Docket  No.  OAR-2002- 
004.1 

In  addition  to  responding  to 
comments,  we  made  two  minor 
clarifications  from  the  [iro[)osed  rule 
that  are  discusstul  in  the  final  rule 
summary.  These  minor  clarifications  are 
not  new  requirements  but  simply  ensure 
consistency  in  the  final  rule, 

II.  Summary  of  the  Final  Rule 

A    What  Are  the  Affei  ted  Sources  and 
Emission  Points'' 

The  affected  source  is  each  new  or 
existing  [irunarv  magnesium  refining 


facility.  An  existing  affected  source  is 
one  constructed  (jr  reconstructed  on  or 
before  January  22.  2003,  We  have 
identified  one  existing  affec;ted  source 
(US  Magnesium  C'orporation)  that  will 
be  subjer  t  to  the  final  rule.  This  plant 
produces  magnesium  from  brine  (salt 
water)  taken  from  the  Great  Salt  Lake.  A 
new  affected  source  is  one  constructed 
or  reconstructed  after  lanuary  22,  2003. 
The  final  rule  covers  emissions  from 
spray  dryers,  the  melt  reactor  system, 
the  launder  off-gas  system,  and 
magnesium  chloride  storage  bins.  The 
final  rule  also  covers  fugitive  dust 
emissions. 

B   What  Are  the  (Compliance  Deadlines? 

The  owner  or  operator  of  an  existing 
affected  source  must  comply  by  October 
1 1.  2004.  New  or  reconstructed  sources 
that  startup  on  or  before  October  10. 
2003  must  c  omply  by  October  10.  2003. 
.New  or  reconstructed  sources  that 
startup  after  October  10.  2003  must 
comply  upon  initial  startup. 

C  What  Are  the  Emission  Limitations 
and  Work  Practice  Standards? 

The  final  rule  includes  mass  rate 
emission  limits  in  pounds  per  hour  (lbs/ 
hr)  for  chlorine,  hydrochloric  acid 
(HCl).  particulate  matter  (PM).  and 
particulate  matter  less  than  10  microns 
(PMiii).  Additional  emission  limits  in 
grains  per  dry  standard  cubic  foot  (gr/ 
dscf)  apply  to  magnesium  chloride 
storage  bins.  We  clarified  that  both  the 
mass  emission  rate  limit  and 
concentration  limit  for  PM|,,  and  HCl 
apply  to  emissions  from  magnesium 
chloride  storage  bins.  This  clarification 
was  made  to  be  consistent  with  the 
requirements  in  the  current  operating 
permit  for  the  affected  source.  The 
emission  limits  are  shown  in  Table  1  of 
this  preamble. 


Table  1,— Mass  Rate  Emission  Limits  (Lbs/Hr) 


Emission  point 

Chlonne 

HCl 

PM 

PM,„ 

Spray  dryers                                     

■ 
200 
47  5     ... 

100 

Magnesium  crilonde  storage  bins  '  

27 

Melt  reactor  system            .^ 

100 

26  0 

72 

13  1 

Launder  ott-gas  system  

46,0 

37.5 

'  Additional  limits  are  0  35  gr-dscf  of  HCl  and  0  016  gr/dsct  of  PM,o. 


The  final  rule  also  includes  an 
emission  limit  for  each  melt/reactor 
system  of  36  nanograms  of  dioxin/furan 
toxicity  equivalents  per  dry  standard 
cubic  meter  (ng  TEQ.'dscm)  corrected  to 
7  percent  o.xygen.  Dioxins/furans 
include  a  group  of  17  chemicals  or 
congeners  that  share  certain  similar 
chemical  structures  and  biological 


characteristics.  The  2.3.7,8- 
tetrachlorodibenzo-p-dioxin  (TCDD) 
congener  is  [he  most  well  studied  and 
the  most  toxit:  of  these  compounds. 
.Scientists  believe  that  dioxins  cause 
effects  in  similar  ways.  Because  of  this 
and  bec:ause  exposure  is  typically  to 
variable  mixtures  of  dioxin-like 
compounds,  we  use  toxicity 


equivalency  factors  (TEF)  that  compare 
the  potential  toxicity  of  each  of  the 
individual  dioxin-like  compounds  to 
the  relative  toxicity  of  TCDD.  With  such 
factors,  the  toxicity  for  a  mixture  can  be 
expressed  in  terms  of  its  TEQ,  which  is 
the  amount  of  TCDD  it  would  take  to 
equal  the  combined  toxic  effect  of  all 
the  dioxin-like  compounds  found  in  the 
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mixture.  To  calculate  the  TEQ,  the 
concentration  of  each  dioxin-like 
compound  is  multiplied  by  its 
respective  TEF.  We  examined  a  beyond- 
the- floor  alternative  for  dioxins/furans 
and  determined  that  the  high  cost 
coupled  with  the  small  reduction  in 
dioxin/furan  emissions  does  not  justify 
the  beyond-the-floor  alternative. 

The  emission  limitations  include 
operating  limits  for  control  devices.  All 
owners  or  operators  using  a  wet 
scrubber  to  meet  an  emission  limit  in 
the  final  rule  must  establish  and  meet 
operating  limits  for  pressure  drop  and 
scrubber  water  flow  rate. 

The  work  practice  standards  require 
owners  or  operators  to  prepare  a  written 
plan  that  describes  the  measures  that 
will  be  used  to  control  fugitive  dust 
emissions  from  all  unpaved  roads  and 
other  unpaved  operational  areas.  The 
fugitive  dust  emissions  control  plan 
must  be  approved  by  the  Administrator, 
and  the  requirement  to  operate 
according  to  the  provisions  in  the  plan 
must  be  incorporated  by  reference  in  the 
title  V  operating  permit.  In  the  final 
rule,  we  clarified  the  compliance  and 
recordkeeping  requirements  for  the 
fugitive  dust  control  plan  to  be 
consistent  with  the  work  practice 
requirements  in  general,  such  as  those 
in  the  operation  and  maintenance  plan. 
The  control  of  fugitive  dust  emissions 
will  reduce  PM  which  is  a  surrogate  for 
metal  HAP. 

D.  What  Are  the  Operation  and 
Maintenance  Requirements? 

All  owners  or  operators  of  plants 
subject  to  the  final  rule  are  required  to 
prepare  and  implement  a  written 
startup,  shutdowTi,  and  malfunction 
plan  according  to  the  requirements  in 
§  63.6(e)  of  the  NESHAP  General 
Provisions  (40  CFR  part  63,  subpart  A). 
A  written  operation  and  maintenance 
plan  is  also  required  for  control  devices 
subject  to  an  operating  limit.  The  plan 
must  describe  procedures  for  monthly 
inspections  and  preventative 
maintenance  requirements  for  control 
devices. 

E.  What  Are  the  Initial  Compliance 
Requirements? 

The  final  rule  requires  a  performance 
test  for  each  control  device  to 
demonstrate  initial  compliance  with  the 
applicable  emission  limits  of  chlorine, 
HCl  PM,  PMio,  and  dioxin/furan.  The 
EPA  Method  26  or  26A  in  40  CFR  part 
60,  appendix  A,  is  the  reference  method 
for  chlorine  and  HCl.  The  reference 
method  for  PM  is  EPA  Method  5  or  5D 
in  40  CFR  part  60,  appendix  A.  The 
reference  method  for  PMio  is  EPA 
Method  201  or  201A  in  40  CFR  part  60, 


appendix  A.  The  EPA  Method  23  of  40 
CFR  part  60,  appendix  A,  is  the 
reference  method  for  dioxin/furan.  The 
final  rule  also  requires  owners  or 
operators  to  establish  operating  limits 
for  scrubber  pressure  drop  and  scrubber 
water  flow  rate  concurrent  with  the 
initial  performance  tests. 

F.  What  Are  the  Continuous  Compliance 
Requirements? 

The  final  rule  requires  primary 
magnesium  refineries  to  conduct 
performance  tests  at  least  twice  during 
each  title  V  operating  permit  term  (at 
midterm  and  renewal)  to  demonstrate 
continuous  compliance  with  the 
emission  limits.  Owners  or  operators  are 
also  required  to  monitor  operating 
parameters  for  control  devices  subject  to 
operating  limits  and  carry  out  the 
procedures  in  their  fugitive  dust 
emissions  control  plan  and  their 
operation  and  maintenance  plan. 

For  wet  scrubbers,  owners  or 
operators  cire  required  to  use  continuous 
parameter  monitoring  systems  (CPMS) 
to  measure  and  record  the  hourly 
average  pressure  drop  and  scrubber 
water  flow  rate.  To  demonstrate 
continuous  compliance,  owners  or 
operators  must  keep  records 
documenting  conformance  with  the 
monitoring  requirements  and  the 
installation,  operation,  and  maintenance 
requirements  for  CPMS. 

G.  What  Are  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements? 

We  selected  the  notification, 
recordkeeping,  and  reporting 
requirements  to  be  consistent  with  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A).  One-time 
notifications  are  required  by  EPA  to 
know  what  facilities  are  subject  to  the 
final  standards,  if  a  facility  has 
complied  with  the  final  rule 
requirements,  and  when  certain  events, 
such  as  performance  tests,  are 
scheduled.  Semiannual  compliance 
reports  containing  information  on  any 
deviation  from  the  final  rule 
requirements  are  also  required.  These 
reports  include  information  on  any 
deviation  that  occurred  during  the 
reporting  period;  if  no  deviation 
occurred,  only  summary  information  is 
required.  Consistent  with  the  NESHAP 
General  Provisions,  we  also  require  an 
immediate  report  of  any  startup, 
shutdown,  or  malfunction  where  the 
actions  taken  in  response  were  not 
consistent  with  the  startup,  shutdown, 
and  malfunction  plan.  This  information 
is  needed  to  determine  if  changes  need 
to  be  made  to  the  plan.  By-passing  the 
control  device  for  maintenance 


activities  is  not  considered  a  startup, 
shutdown,  or  malfunction  event. 
Records  of  information  needed  to 
document  compliance  with  the  final 
rule  requirements  are  required.  These 
notifications,  reports,  and  records  are 
the  minimum  needed  to  ensure  initial 
and  continuous  compliance. 

ni.  Summary  of  Responses  to  Major 
Comments 

We  received  substantive  comments 
from  only  one  commenter,  and  this 
commenter  represents  the  primary 
magnesium  plant  affected  by  the  final 
rule. 

Commenf:  The  commenter  stated  that 
a  dioxin/furan  emission  limit  is  not 
appropriate  for  the  primary  magnesium 
industry'  because  EPA  has  applied  these 
limits  primarily  to  facilities  that  burn 
wastes.  Other  industries,  such  as 
petroleum  lefineries  and  iron  and  steel 
foundries,  are  known  to  emit  dioxin/ 
furan;  however.  EPA  did  not  propose 
limits  for  them.  The  commenter  also 
stated  that  the  dioxin/furan  limit  cannot 
be  justified  on  the  basis  of  health  risk 
because  the  facility  is  in  a  remote 
location,  and  the  nearest  resident  is  25 
miles  away.  The  commenter 
recommended  that  EPA  use  PM  as  a 
surrogate  for  dioxin/furan  emissions 
from  the  melt  reactor  because:  EPA 
established  MACT  for  dioxin/furan  as 
the  PM  control  devices  on  the  melt 
reactor.  PM  is  used  as  a  surrogate  for 
other  pollutants  in  the  final  rule  and  has 
been  used  as  a  surrogate  for  dioxin/ 
furan  in  other  rules,  the  dioxin/furan 
emissions  are  mainly  in  particulate 
form,  the  dioxin/furan  limit  will  obtain 
no  additional  reduction  beyond  that 
obtained  using  PM  as  a  surrogate,  and 
the  dioxin/furan  limit  will  add 
significantly  to  the  cost  of  stack  testing 
with  no  apparent  gain. 

Response:  We  set  a  dioxin/furan  limit 
because  it  is  a  HAP  of  concern  with 
respect  to  toxicity.  We  have  adequate 
test  data  (two  tests  composed  of  three 
runs  each)  to  characterize  emission 
control  performance,  and  dioxin/furan 
formation  and  control  is  not  always 
correlated  to  PM  formation  and  control. 
First,  the  formation  of  dioxin/furans  in 
combustion  devices  with  an  available 
source  of  chlorine  is  well  documented, 
and  it  is  not  a  concern  only  for  facilities 
that  burn  waste.  The  test  data  from  this 
industry  confirm  the  formation  and 
emissions  of  dioxin/furans  from  this 
emissions  source.  Second,  we  do  not 
agree  that  the  control  device  for  PM  will 
adequately  control  the  emissions  of 
dioxin/furans.  There  are  factors  other 
than  the  PM  control  device  which  may 
affect  the  formation  and  control  of 
dioxin/furan,  such  as  the  composition 
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and  concentrations  of  precursors, 
temperature,  and  process  conditions, 
Dioxins  are  formed  in  acid  gases  leaving 
the  combustion  device,  and  the  means 
of  control  is  not  necessarily  the 
particulate  control  system  but 
quenching  of  gases  to  control  the 
temperature  in  the  device  (to  assure  that 
temperature  does  not  fall  in  the  range 
which  optimizes  dioxin/furan 
formation). 

The  MACT  control  system  for  dioxin/ 
furans  is  the  entire  scrubber  train — the 
packed  tower  scrubbers  (for  HCl  i:ontrol) 
and  the  venturi  scrubber  (for  PM 
control) — and  not  just  the  PM  control 
device.  That  is.  the  control  of  dioxin/ 
furans  includes  the  rapid  cooling  of  the 
exhaust  gas  that  occurs  in  the  packed 
tower  absorbers,  which  limits  the 
dioxin/furan  formation.  Therefore,  we 
believe  a  dioxin/furan  limit  is  necessary 
to  ensure  that  process  and  control 
device  operations  do  not  change  in  the 
future  in  a  manner  that  might  increase 
the  formation  and  release  of  dioxin/ 
furan.  even  if  the  overall  PM  control 
level  remains  the  same. 

The  dioxin/furan  emission  limit  is  not 
based  on  a  determination  that  health 
risks  exist:  it  is  based  on  technology  and 
the  floor  level  of  control  that  has  been 
achieved.  Stack  testing  everv  2.5  vears 
is  not  costh'  or  unreasonable  to  provide 
assurance  that  the  dioxin/furan  limit  is 
being  achieved.  Moreover,  the 
commenter  did  not  provide  any 
information  as  to  how  this  stack  testing 
w  ill  add  significantly  to  the  costs  of 
compliance  with  the  final  NTSHAP. 

Comment:  The  commenter  disagreed 
with  the  approach  used  to  set  the 
emission  limit  for  dioxin/furan  and 
claimed  it  does  not  provide  a  reasonable 
margin  of  safetv  to  ensure  continuous 
compliance.  The  commenter  suggests 
that  a  limit  of  50  ng  TEQ/dscm  is 
statistically  valid.  However,  the 
commenter  recommended  that  a 
minimum  safety  factor  of  three  b*- 
applied  to  the  average  of  results  from 
the  two  stack  tests  (21.5  ng  TEQ/dscm) 
to  develop  a  limit  of  65  ng  TEQ/dscm 
rather  than  a  limit  nf  36  ng  TEQ/dscm 
as  proposed.  The  commenter  stated  this 
is  reasonable  because  of  the  high 
variability  in  the  test  results  and 
because  of  the  inherent  inaccuracies  in 
the  dioxin/furan  sampling  and  analysis, 
especially  at  these  extremely  low  levels 
of  detection. 

Rpsponse:  We  chose  .36  ng  TEQ/dsc  m 
because  it  was  the  highest  result  from 
any  of  the  six  runs.  This  approach 
accounts  for  inherent  variabilitv.  and  an 
additional  margin  of  safetv  is  prf)virled 
by  determining  compliance  from  the 
average  of  three  runs.  The  commenter 
estimated  the  99th  percentile  for  single 


test  runs.  The  variability  of  the  average 
of  three  runs  is  more  appropriate  than 
the  variability  of  a  single  test  run 
because  compliance  is  determined  from 
the  average  of  tfuee  test  runs  rather  than 
f(;r  each  single  test  run. 

To  illustrate  the  impact  of  using  the 
average  of  thret?  runs,  we  performed  a 
Monte  Carlo  simulation  of  5,000  runs 
based  on  a  normal  distribution 
developed  from  the  test  re.siilts  for  six 
runs.  From  the  simulation,  the  99th 
percentile  for  individual  runs  was  44  ng 
TEQ/dsc:m  compared  to  a  99th 
perc  entile  of  32  ng  TEQ/dscm  for  the 
average  of  three  runs,  (kmsequentlv, 
since  the  emission  limit  is  enforced 
based  on  three-run  averages,  the 
proposed  limit  of  36  ng  TEQ/dscm  is 
close  to  the  99th  percentile  of 
performance.  We  believe  that  the  limit 
as  proposed  (and  included  in  the  final 
rule)  is  achievable,  and  the  simulation 
indicates  it  accounts  for  variability. 

The  commenter  mentioned  process 
variabilitv  and  unct-rtainty  associated 
with  sampling  and  aiialvsis  as  reasons 
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variabintv  in  the  process,  sampling,  and 
analysis  are  inherently  included  in  the 
runs  we  used  to  derive  the  limit  and 
using  the  highest  run  accommodates 
this  variabilitv.  In  addition,  there  is  no 
need  to  artifit:idllv  increase  the  limit  bv 
multiplying  the  average  of  the  test 
results  by  three  because  the  statistical 
simulation  shows  that  the  proposed 
limit  is  reascmable.  With  testing 
performed  pvery  2.5  years  and  a  limit  at 
about  the  99th  percentile,  the  limit 
would  be  exceedtid  no  more  than  once 
every  250  years  if  the  process  and 
control  device  are  operated  as  they  were 
during  the  two  performance  tests. 

While  we  were  evaluating  the  data 
discussed  bv  the  commenttT,  we 
discovered  an  error  in  the  1998  test 
report.  The  test  contractor  inadvertently 
switched  the  TEF  for  two  congeners. 
The  net  effect  is  that  the  overall  average 
for  six  runs  is  IH  ng  TEQ/dscm  instead 
of  21.5  ng  TEQ/dscm  This  correction 
had  no  effect  on  the  highest  run  and  did 
not  change  thf  liiiiit  that  was  originally 
proposed. 

Comment  The  commenter  stated  that 
thf  World  Health  Organization's  1998 
TEF  schenif  should  be  used  to  assign 
toxic  equivalency,  and  this  scheme 
should  be  stated  in  the  final  rule. 

He'^ponse:  Based  on  our  dioxin 
reassessment  report,  we  agree  with  the 
commenter  and  have  incorporated  the 
updated  TEF  scheme  in  the  final  rule. 
The  effect  on  the  test  results  was  small, 
and  the  highest  run  remained  at  36  ng 
TEQ/dscm.  Consequently,  the  level  of 
the  final  standard  remains  as  proposed. 


rv.  Summary  of  Environmental,  Energy 
and  Economic  Impacts 

Generally,  we  do  not  expect  the 
impacts  of  the  final  rule  to  be  very 
significant.  Currently,  the  one  operating 
primary  magnesium  plant  has  all  of  the 
required  air  pollution  control 
equipment  in  place  and  operating.  The 
only  impacts  will  be  the  estimated  cost 
of  $43,000  for  the  additional 
monitoring,  recordkeeping  and 
reporting  requirements  required  by  the 
final  rule. 

V.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and,  therefore,  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  a  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1 )  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  the  final 
rule  is  not  a  "significant  regulatory 
action"  under  the  terms  of  Executive 
Order  12866,  and  is  therefore  not 
subject  to  OMB  review. 

B  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  final  rule  have  been 
submitted  for  approval  to  OMB  under 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  (ICR  2098.02).  The 
information  collection  requirements  are 
not  enforceable  until  OMB  approves 
them. 

The  information  requirements  in  the 
final  rule  are  based  on  notification, 
recordkeeping,  and  reporting 
requirements  in  the  NESHAP  General 
Provisions  (40  CFR  part  63,  subpart  A), 
which  are  mandatory  for  all  operators 
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subject  to  NESHAP.  The  records  and 
reports  required  by  the  final  rule  are 
necessary  for  EPA  to  identify  major 
sources  and  new  or  reconstructed 
sources  subject  to  the  rule,  ensure  that 
MACT  is  being  properly  applied,  and 
ensure  that  the  emission  control  devices 
are  being  properly  operated  and 
maintained  on  a  continuous  basis. 
Based  on  the  reported  information,  EPA 
can  decide  which  plants,  records,  or 
processes  should  be  inspected.  These 
recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  112  of  the  CAA  (42  U.S.C. 
7414).  All  information  submitted  to  the 
EPA  pursuant  to  the  recordkeeping  and 
reporting  requirements  for  which  a 
claim  of  confidentiality  is  made  is 
safeguarded  according  to  Agency 
policies  in  40  CFR  part  2,  subpart  B. 

The  annual  average  public  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  over  the  first  3 
years  of  the  information  collection 
request  (ICR)  is  estimated  to  total  731 
labor  hours  per  year.  This  includes  six 
responses  per  year  from  one  respondent 
with  an  average  of  122  hoiu«  per 
response.  The  total  aimualized  cost 
burden  to  the  facility  is  estimated  at 
$43,000,  including  labor,  capital,  and 
operation  and  maintenance.  No 
additional  capital  cost  for  monitoring 
devices  or  annual  costs  for  operation 
and  maintenance  costs  are  attributable 
to  the  final  rule  because  the  affected 
plant  has  already  installed  all 
continuous  monitoring  systems  as  a 
result  of  State  requirements. 

Burden  means  the  total  time,  effort,  or 
financial  resoiures  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpose  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to 
respond  to  a  collection  of  information; 
search  data  sources;  complete  and 
review  the  collection  of  information; 
and  transmit  or  otherwise  disclose  the 
information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  EPA's  regulations  in  40  CFR 
part  63  are  listed  in  40  CFR  part  9. 
When  the  ICR  is  approved  by  OMB,  the 
Agency  will  publish  a  technical 


amendment  to  40  CFR  part  9  in  the 
Federal  Register  to  display  the  OMB 
control  nimiber  for  the  approved 
information  collection  requirements 
contained  in  the  final  rule. 

C.  Regulatory  Flexibility  Act 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
the  final  rule.  The  EPA  has  also 
determined  that  the  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  ntmiber  of  small  entities. 
For  piuposes  of  assessing  the  impacts  of 
today's  final  rule  on  small  entities, 
small  entity  is  defined  as:  (1)  A  small 
business  according  to  Small  Business 
Administration  (SBA)  size  standards  for 
NAICS  code  331419  (i.e.,  Primary 
Magnesium  Refining)  of  1,000  or  fewer 
employees;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  EPA  has  concluded  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Based  on  the 
above  definition  of  small  entities,  no 
small  entities  are  subject  to  the  final 
rule  and  its  requirements. 

D.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least-burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  wiih  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least- 


costly,  most  cost-effective,  or  least- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  the  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  miist  have  developed 
under  section  203  of  the  UMRA  a  small 
goverrmient  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory' 
proposals  with  significant  Federal 
intergovenunental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  final  rule  contains  no  Federal 
mandate  (under  the  regulatory 
provisions  of  the  UMRA)  for  State,  local, 
or  tribal  governments.  The  EPA  has 
determined  that  the  final  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector  in  any  1  year.  The 
maximum  total  annual  cost  of  the  final 
rule  for  any  year  has  been  estimated  to 
be  less  than  $48,000.  Thus,  the  final  rule 
is  not  subject  to  sections  202  and  205  of 
the  UMRA.  In  addition,  the  EPA  has 
determined  that  the  final  rule  contains 
no  regulatory  requirements  that  might 
significantly  or  uniquely  aiffect  small 
governments  because  it  contains  no 
requirements  that  apply  to  such 
governments  or  impose  obligations 
upon  them.  Therefore,  today's  final  rule 
is  not  subject  to  the  requirements  of 
section  203  of  the  UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132  (64  FR  43255, 
August  10, 1999)  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

The  final  rule  does  not  have 
federalism  implications,  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
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responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  None  of  the 
affected  facilities  are  owned  or  operated 
by  State  governments.  Thus,  Executive 
Order  13132  does  not  apply  to  the  final 
rule. 

F  Executive  Order  1.U75:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175  (65  PR  67249. 
November  6.  2000),  requires  the  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatoPk'  policies  that  have  tribal 
implications." 

The  final  rule  does  not  have  tribal 
implications,  as  specified  in  Executive 
Order  13175   It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes.  No  tribal 
governments  own  facilities  subject  to 
the  final  rule.  Thus.  Executive  Order 
13175  does  not  apply  to  the  final  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health  &■ 
Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  anv  rule  that: 
(1)  Is  determined  to  be  "economically 
significant,"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safetv  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulator\'  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safetv  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentiallv  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulator\'  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
infiuence  the  regulation.  The  final  rule 
is  not  subject  to  Executive  Order  13045 
because  it  is  based  on  technologv  and 
not  on  health  or  safetv  risks. 

H.  Executive  Order  1321 1   Actions  That 
Significantly  Affect  Energy  Supplv. 
Distribution,  or  Use 

The  final  rule  is  not  subject  to 
Executive  Order  13211  (66  FR  28355, 
May  22,  2001)  because  it  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866. 


/.  \ational  Technology  Transfer 
Advancement  Act 

Section  12(d)  of  the  National 
Technologv  Transfer  and  Advancement 
Act  (NITAA)  of  1995  (Public  Law  104- 
113:  15  II.S.C  272  note),  directs  the  EPA 
to  use  voluntarv  consensus  standards  in 
their  regulatory  and  procurement 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impracticable.  Voluntary 
consensus  standards  are  technical 
standards  (such  as  material 
specifications,  test  methods,  sampling 
procedures,  business  practices) 
developed  or  adopted  by  one  or  more 
voluntarv  consensus  standard  bodies. 
The  NTTAA  directs  EPA  to  provide 
Congress,  through  annual  reports  to 
OMB,  with  explanations  when  an 
agency  does  not  use  available  and 
applicable  voluntarv'  consensus 
standards. 

The  final  rule  involves  technical 
standards.  Therefore,  the  EPA 
conducted  a  search  to  identify 
potentially  applicable  voluntary 
consensus  standards.  However,  we 
identified  no  such  standards  as 
alternatives  to  EPA  Methods  1,  2,  2F, 
2G,  3,  3A,  3B.  4,  5,  5D,  23.  26,  26A.  201. 
and  201A  and  nf)ne  were  brought  to  our 
attention  in  comments.  The  search  and 
review  results  are  available  in  Docket 
OAR-2002-0043 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
I"  S C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996,  generally  provides  that  before  a 
rule  niav  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  eac:h  House  of  the  Congress 
and  to  the  Comptroller  (General  of  the 
United  States.  The  EPA  will  submit  a 
report  c:ontaining  the  final  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  (Comptroller 
(ieneral  of  the  I'nited  States  prior  to 
publication  of  the  final  rule  in  the 
Federal  Register  The  final  rule  is  not  a 
"major  rule"  as  defined  bv  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  64 

Environmental  protection.  Air 
pollutiim  control.  Hazardous 
substanc:es.  Reporting  and 
recordkt^eping  retjuirements. 

Dated:  August  25,  2003. 
Marianne  Lamont  Horinko, 

A(  tiDi^  Atl!iiini-.![(itiir 

■  For  the  reasons  stated  in  the  preamble, 
title  40.  chapter  I,  part  63  of  the  Code  of 


the  Federal  Regulations  is  amended  as 
follows: 

PART  63— [AMENDED] 

■  1 .  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

■  2.  Part  63  is  amended  by  adding 
subpart  TTTTT  to  read  as  follows: 


Subpart  TTTTT — National  Emissions 
Standards  for  Hazardous  Air  Pollutants 
for  Primary  Magnesium  Refining 

Sec. 

What  This  Subpart  Covers 

fi3.9880     What  is  the  purpose  of  this 
subpart' 

63.9881  Am  I  subject  to  this  subpart? 

63.9882  What  parts  of  my  plant  does  this 
subpart  cover? 

63.9883  When  do  I  have  to  comply  with 
this  subpart? 

Emission  Limitations  and  Work  Practice 
Standards 

6.3.9890     What  emission  limitations  must  I 

meet? 
63  9891     What  work  practice  standards  must 

1  meet  for  my  fugitive  dust  sources? 

Operation  and  Maintenance  Requirements 

63.9900     What  are  my  operation  and 
maintenance  requirements? 

General  Compliance  Requirements 

63.9910     What  are  my  general  requirements 
for  complying  with  this  subpart? 

Initial  Compliance  Requirements 

6,^.991 1     By  what  date  must  I  conduct 
performance  tests  or  other  initial 
compliance  demonstrations? 

63.9912  When  must  I  conduct  subsequent 
performance  tests? 

63.9913  What  test  methods  and  other 
procedures  must  I  use  to  demonstrate 
initial  compliance  with  the  emission 
limits  for  particulate  matter  and  PMio? 

63.9914  What  test  methods  and  other 
procedures  must  I  use  to  demonstrate 
mitial  compliance  with  chlorine  and 
hydrochloric  acid  emission  limits? 

63.9915  What  test  methods  and  other 
procedures  must  I  use  to  demonstrate 
initial  compliance  with  dioxin/furan 
emission  limits:" 

63.9916  What  test  methods  and  other 
proc:edures  must  I  use  to  establish  and 
demonstrate  initial  compliance  with  the 
operating  limits? 

63.9917  How  do  I  demonstrate  initial 
compliance  with  the  emission 
limitations  and  work  practice  standards 
that  apply  to  me? 

63.9918  How  do  I  demonstrate  initial 
compliance  with  the  operation  and 
maintenance  requirements  that  apply  to 
me? 

Continuous  Compliance  Requirements 

63.9920     What  are  my  monitoring 

requirements? 
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63.9921  What  are  the  installation, 
operation,  and  maintenance 
requirements  for  my  monitors? 

63.9922  How  do  I  monitor  and  collect  data 
to  demonstrate  continuous  compliance? 

63.9923  How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations  and  work  practice  standards 
that  apply  to  me? 

63.9924  How  do  I  demonstrate  continuous 
compliance  with  the  operation  and 
maintenance  requirements  that  apply  to 
me? 

63.9925  -What  other  requirements  must  I 
meet  to  demonstrate  continuous 
compliance? 

Notifications,  Reports,  and  Records 

63.9930  What  notifications  must  I  submit 
and  when? 

63.9931  What  reports  must  I  submit  and 
when? 

63.9932  What  records  mustl  keep? 

63.9933  In  what  form  and  how  long  must  I 
keep  my  records? 

Other  Requirements  and  Information 

63.9940  What  parts  of  the  General 
Provisions  apply  to  me? 

63.9941  Who  implements  and  enforces  this 
subpart? 

63.9942  What  definitions  apply  to  this 
subpart? 

Tables  to  Subpart  TTTTT  of  Part  63 

Table  1  to  Subpart  TTTTT  of  Part  63— 

Emission  Limits 
Table  2  to  Subpart  TTTTT  of  Part  63— Toxic 

Equivalency  Factors 
Table  3  to  Subpart  TTTTT  of  Part  63— Initial 

Compliance  with  Emission  Limits 
Table  4  to  Subpart  TTTTT  of  Part  63— 

Continuous  Compliance  with  Emission 

Limits 
Table  5  to  Subpart  TTTTT  of  Part  63— 

Applicability  of  General  Provisions  to 

Subpart  TTTTT  of  Part  63 

What  This  Subpart  Covers 

§63.9880    What  is  the  purpose  of  this 
subpart? 

This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  primary 
magnesium  refineries.  This  subpart  also 
establishes  requirements  to  demonstrate 
initial  and  continuous  compliance  with 
all  applicable  emission  limitations, 
work  practice  standards,  and  operation 
and  maintenance  requirements. 

§  63.9881    Am  I  subject  to  this  subpart? 

You  are  subject  to  this  subpart  if  you 
own  or  operate  a  primary  magnesium 
refinery  that  is  (or  is  part  of)  a  major 
source  of  hazardous  air  pollutant  (HAP) 
emissions.  Your  primary  magnesiiun 
refinery  is  a  major  source  of  HAP  if  it 
emits  or  has  the  potential  to  emit  any 
single  HAP  at  a  rate  of  10  tons  or  more 
per  year  or  any  combination  of  HAP  at 
a  rate  of  25  tons  or  more  per  year. 


§  63.9882    What  parts  of  my  plant  does  this 
subpart  cover? 

(a)  The  affected  sources  are  each  new 
and  existing  primary  magnesium 
refining  fecility. 

(b)  This  subpart  covers  emissions 
from  each  spray  dryer  stack,  magnesium 
chloride  storage  bins  scrubber  stack, 
melt/reactor  system  stack,  and  launder 
off-gas  system  stack  at  your  primary 
magnesiiun  refining  facility.  This 
subpart  also  covers  fugitive  dust 
emissions. 

(c)  Each  primary  magnesium  refining 
facility  is  existing  if  you  commenced 
construction  or  reconstruction  of  the 
affected  source  before  January  22,  2003. 

(d)  Each  primary  magnesium  refining 
facility  is  new  if  you  commence 
construction  or  reconstruction  of  the 
affected  source  on  or  after  January  22, 
2003.  An  affected  source  is 
reconstructed  if  it  meets  the  definition 
of  reconstruction  in  §  63.2. 

§  63.9883    Wlien  do  I  liave  to  comply  with 
this  subpart? 

(a)  If  you  have  an  existing  source,  you 
must  comply  with  each  emission 
limitation,  work  practice  standard,  and 
operation  and  maintenance  requirement 
in  this  subpart  that  applies  to  you  no 
later  than  October  11,  2004. 

(b)  If  you  have  a  new  affected  source 
and  its  initial  startup  date  is  on  or 
before  October  11,  2003,  you  must 
comply  with  each  emission  limitation, 
work  practice  standard,  and  operation 
and  maintenance  requirement  in  this 
subpart  that  applies  to  you  by  October 
10,  2003. 

(c)  If  you  have  a  new  affected  soiu-ce 
and  its  initial  startup  date  is  after 
October  10,  2003,  you  must  comply 
with  each  emission  limitation,  work 
practice  standard,  and  operation  and 
maintenance  requirement  in  this 
subpart  that  applies  to  you  upon  initial 
startup. 

(d)  If  yoiu-  primary  magnesium 
refinery  is  an  area  source  that  becomes 
a  major  source  of  HAP,  the  compliance 
dates  in  paragraphs  (d)(1)  and  (2)  of  this 
section  apply  to  you: 

(1)  Any  portion  of  the  existing 
primary  magnesium  refinery  that  is  a 
new  affected  source  or  a  new 
reconstructed  source  must  be  in 
compliance  with  this  subpart  upon 
startup. 

(2)  All  other  parts  of  the  primary 
magnesium  refinery  must  be  in 
compliance  with  this  subpart  no  later 
than  2  years  after  it  becomes  a  major 
soiuce. 

(e)  You  must  meet  the  notification 
and  schedule* requirements  in  §  63.9930. 
Several  of  these  notifications  must  be 


submitted  before  the  compliance  date 
for  your  affected  source. 

Emission  Limitations  and  Work 
Practice  Standards 

§63.9890    What  emission  limitations  must  I 
meet? 

(a)  You  must  meet  each  emission  limit 
in  Table  1  to  this  subpart  that  applies  to 
you. 

(b)  For  each  wet  scrubber  applied  to 
meet  any  particulate  matter,  particulate 
matter  less  than  10  microns  (PMio), 
chlorine,  hydrochloric  acid,  or  dioxins/ 
furans  emission  limit  in  Table  1  to  this 
subpart,  you  must  maintain  the  hoiwly 
average  pressing  drop  and  scrubber 
liquid  flow  rate  at  or  above  the 
minimum  level  established  during  the 
initial  or  subsequent  performance  test. 

§  63.9891    What  work  practice  standards 
must  I  meet  for  my  fugitive  dust  sources? 

(a)  You  m%«t  prepare  and  at  all  times 
operate  according  to  a  fugitive  dust 
emissions  control  plan  that  describes  in 
detail  the  measures  that  will  be  put  in 
place  to  control  fugitive  dust  emissions 
from  all  unpaved  roads  and  other 
unpaved  operational  areas. 

(b)  You  must  submit  a  copy  of  your 
fugitive  dust  emissions  control  plan  for 
approval  to  the  Administrator  on  or 
before  the  applicable  compliance  date 
for  the  affected  source  as  specified  in 

§  63.9883.  The  requirement  to  operate 
according  to  the  fugitive  dust  emissions 
control  plan  must  be  incorporated  by 
reference  in  the  source's  operating 
permit  issued  by  the  permitting 
authority  under  40  CFR  part  70  or  40 
CFRpart71. 

(c)  You  can  use  an  existing  fugitive 
dust  emissions  control  plan  provided  it 
meets  the  requirements  in  paragraphs 
(c)(1)  through  (3)  of  tJiis  section. 

(1)  The  plan  satisfies  the  requirements 
of  paragraph  (a)  of  this  section. 

(2)  The  plan  describes  the  current 
measures  to  control  fugitive  dust 
emission  sources. 

(3)  The  plan  has  been  approved  as 
part  of  a  State  implementation  plan  or 
title  V  permit. 

(d)  You  must  maintain  a  current  copy 
of  the  fugitive  dust  emissions  control 
plan  on-site  and  available  for  inspection 
upon  request.  You  must  keep  the  plan 
for  the  life  of  the  affected  source  or  until 
the  affected  source  is  no  longer  subject 
to  the  requirements  of  this  subpart. 

Operation  and  Maintenance 
Requirements 

§  63.9900    What  are  my  operation  and 
maintenance  requirements? 

(a)  As  required  by  §63.6(e)(l)(i),  you 
must  always  operate  and  maintain  your 
affected  source,  including  air  pollution 
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control  and  monitoring  equipment,  in  a 
manner  consistent  with  good  air 
pollution  control  practic:es  for 
minimizing  emissions  at  least  to  the 
levels  required  bv  this  subpart 

(b)  You  must  prepare  and  operate  at 
ail  times  according  to  a  written 
operation  and  maintenance  plan  tor 
each  control  device  subject  to  an 
operating  limit  in  ^  63.9890(b).  Each 
plan  must  address  preventative 
maintenance  for  each  control  device, 
including  a  preventative  maintenance 
schedule  that  is  consistent  with  the 
manufacturer's  instruc:tions  fur  routine 
and  long-term  maintenance 

(c)  You  must  maintain  a  (  urrnut  copv 
of  the  operation  and  maintenance  plan 
required  in  paragraph  (b)  of  this  se<:tion 
on-site  and  available  for  inspection 
upon  request.  You  must  keep  the  plan 
for  the  life  of  the  affected  sourre  or  until 
the  affected  source  is  no  longer  subject 
to  the  requirements  of  this  subpart 

General  Compliance  Requirements 

§  63.9910    What  are  my  general 
requirements  for  complying  with  this 
subpart? 

(a)  You  must  be  in  compliance  with 
the  emission  limitations,  work  practice 
standards,  and  operation  anfi 
maintenance  requirements  in  this 
subpart  at  all  times,  except  during 
periods  of  startup,  shutdown,  and 
malfunction  as  defined  in  *^6i  2 

(b)  You  must  develop  and  implement 
a  written  startup,  shutdown  and 
malfunction  plan  according  to  the 
provisions  in  ^6,'5.6(e)(.j! 

Initial  Compliance  Requirements 

§^63.991 1     By  what  date  must  I  conduct 
performance  tests  or  other  initial 
compliance  demonstrations? 

(a)  .As  required  in  ^  6.3.7(a)(2).  vou 
must  conduct  a  performance  test  to 
demonstrate  initial  compliance  with 
each  emission  limit  in  Table  1  to  this 
subpart  that  applies  to  vou  as  indicated 
in  paragraphs  (a)(1)  through  (.3)  of  this 
section: 

(1)  Within  180  calendar  days  after  the 
compliance  date  that  is  specified  in 

§  63.9883  for  your  existing  affected 
source; 

(2)  By  April  7.  2004  for  a  new  source 
that  has  an  initial  startup  date  before 
October  10.  2003:  or 

(3)  Within  180  davs  after  initial 
startup  for  a  new  source  that  ha->  an 
initial  startup  date  after  October  10. 
2003 

(b)  For  each  operation  and 
maintenance  requirement  that  applies  tn 
you  where  initial  compliance  is  not 
demonstrated  using  a  performance  test. 
vou  must  demonstrate  initial 


compliance  within  30  calendar  davs 
after  tht;  compliance  date  that  is 
spec  ified  for  vour  affected  source  in 
§63.9883. 

(c)  If  you  commenced  construction  or 
reconstruction  between  [anuarv  22, 
2003  and  October  10,  2003,  you  must 
demonstrate  initial  compliance  with 
either  the  proposed  emission  limitation 
or  the  promulgated  emission  limitation 
no  later  than  .\pril  7,  2004  or  no  later 
than  180  calemiar  davs  after  startup  of 
the  source,  whi(:he\'er  is  later,  according 
to§63.7(a)(2)(i\), 

(d)  If  you  (  ommenced  construction  or 
reconstruction  between  January  22, 
2003  and  October  10,  2003,  and  you 
(hose  to  compiv  with  the  proposed 
emission  limit  when  demonstrating 
initial  compliance,  you  must  ccmduct  a 
second  performance  test  to  dt;monstrate 
( iimpliance  with  the  jiromulgated 
emission  limit  by  .April  11,  2005,  or 
after  startup  of  the  source,  whichever  is 
later,  according  to  §  63.7(a)(2)(ix). 

§63.9912    When  must  I  conduct 
subsequent  performance  tests? 

Vou  must  conduct  subsequent 
performance  tests  to  demonstrate 
ccmtinuous  compliance  with  all 
.ip[)li(:able  emission  limits  in  Table  1  to 
this  subpart  no  less  frequentlv  than 
twice  (at  mid-term  and  renewal)  during 
each  term  of  vour  title  V  operating 
permit 

§  63.991 3    What  test  methods  and  other 
procedures  must  I  use  to  demonstrate 
initial  compliance  with  the  emission  limits 
for  particulate  matter  and  PM  ,? 

(a)  ^'ou  must  (unduct  each 
performance  test  that  applies  to  your 
affected  source  according  to  the 
recj^uirements  in  §  63.7(e)(1). 

(d)  To  determine  cimipliance  with  the 
applicable  emission  limits  for 
particulate  matter  in  Table  1  to  this 
subpart,  you  must  follow  the  test 
methods  and  procedures  in  paragraphs 
(b)(1)  and  (2)  of  this  section. 

(1)  Determine  the  concentration  of 
p.irticulate  matter  according  to  the 
following  test  methods  in  appendix  A  to 
40  CT'R  part  60 

(i)  Method  1  to  select  sampling  port 
locations  and  the  number  of  traverse 
points  .Sampling  ports  must  be  located 
at  the  outlet  of  the  control  d<'\ice  and 
prior  to  anv  releases  to  the  atmosphere. 

(ii)  Method  2,  2F,  or  2(;  to  determine 
the  volumetric  flow  rate  of  the  stack  gas. 

(iii)  .Method  3.  3 A,  or  3B  to  determine 
the  (irv  molec  ular  weight  of  the  stack 
gas. 

(iv)  Method  4  to  dett^rmine  the 
moisture  content  of  the  stack  gas. 

i\ )  Method  ?t  or  t>\)  as  applicable*,  to 
'letcrmine  the  concentration  of 
partu  ulate  matter. 


(vi)  Method  201  or  201A.  as 
applicable,  to  determine  the 
concentration  of  PMm. 

(2)  Collect  a  minimum  sample  volume 
of  60  dry  standard  cubic  feet  (dscf) 
during  each  particulate  matter  or  PMio 
test  run.  Three  valid  test  runs  are 
needed  to  comprise  a  performance  test, 

(c)  Compute  the  mass  emissions  rate 
in  pounds  per  hour  (Ibs/hr)  for  each  test 
run  using  Equation  1  of  this  section: 


Ihs,  hr 


_C.xQ^„x60 


(Eq.  1) 


C 


60 


7.000 

Where: 

Eih,  h,  =  Mass  emissions  rate  of 

particulate  matter  or  PMki  (Ibs/hr); 
Concentration  of  paniculate  matter 
or  PMiu  in  the  gas  stream,  grains  per 
dry  standard  cubic  feet  (gr/dscf): 
=  Volumetric  flow  rate  of  stack  gas, 
dry  standard  cubic  feet  per  minute 
(dscfm); 

Conversion  factor,  minutes  per 
hour  (min/hr);  and 

7.000  -  Conversion  factor,  grains  per 
pound  (gr/lb). 

§  63.991 4    What  test  methods  and  other 
procedures  must  I  use  to  demonstrate 
initial  compliance  with  chlorine  and 
hydrochloric  acid  emission  limits? 

(a)  You  must  conduct  each 
performance  test  that  applies  to  your 
affected  source  according  to  the 
reciuirements  in  §  63.7(e)(1). 

(d)  To  determine  compliance  with  the 
applicable  emission  limits  for  chlorine 
and  hydrochloric  acid  in  Table  1  to  this 
subpart,  you  must  follow  the  test 
methods  and  procedures  specified  in 
paragraphs  (b)(1)  and  (2)  of  this  section. 

(1)  Determine  the  concentration  of 
chlorine  and  hydrochloric  acid 
according  to  the  following  test  methods 
in  appendix  A  to  40  CFR  part  60: 

(i)  Method  1  to  select  sampling  port 
locations  and  the  number  of  traverse 
points.  Sampling  ports  must  be  located 
at  the  outlet  of  the  control  device  and 
prior  to  anv  releases  to  the  atmosphere. 

(ii)  Method  2,  2F.  or  20  to  determine 
the  volumetric  flow'  of  the  stack  gas. 

(iii)  Method  3.  3A.  or  3B  to  determine 
the  dry  molecular  weight  of  the  stack 
gas. 

(iv)  Method  4  to  determine  the 
moisture  content  of  the  stack  gas. 

(v)  Method  26  or  26A.  as  applicable, 
to  determine  the  concentration  of 
hydrochloric  acid  and  chlorine. 

(2)  Collect  a  minimum  sample  of  60 
dscf  during  each  test  run  for  chlorine 
and  hydrochloric  acid.  Three  valid  test 
runs  are  needed  to  comprise  a 
performance  test. 

(c)  Compute  the  mass  emissions  rate 
(Ibs/hr)  for  each  test  run  using  Equation 
1  of  this  section: 
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^Ibs/hr 


_  C,xQ,^x60 


(Eq.  1) 


35.31x454,000 
Where: 
Eibs/hr  =  Mass  emissions  rate  of  chlorine 

or  hydrochloric  acid  (Ibs/hr); 
Cs  =  Concentration  of  chlorine  or 

hydrochloric  acid  in  the  gas  stream, 

milligrams  per  dry  standard  cubic 

meter  (mg/dscm); 
Qsid  =  Volumetric  flow  rate  of  stack  gas 

(dscfm); 
60  =  Conversion  factor  (min/hr); 
35.31  =  Conversion  factor  (dscf/dscm); 

and 
454,000  =  Conversion  factor  (mg/lb). 

§  63.991 5    What  test  mettiods  and  other 
procedures  must  I  use  to  demonstrate 
initial  compliance  with  dioxin/furan 
emission  limits? 

(a)  You  must  conduct  each 
performance  test  that  applies  to  yoiu 
affected  soiu-ce  according  to  the 
requirements  in  §  63.7(e)(1). 

(b)  To  determine  compliance  with  the 
applicable  emission  limit  for  dioxins/ 
furans  in  Table  1  to  this  subpart,  you 
must  follow  the  test  methods  and 
procedures  specified  in  paragraphs 
(b)(1)  and  (2)  of  this  section. 

(1)  Determine  the  concentration  of 
dioxin  and  furan  according  to  the 
following  test  methods  in  appendix  A  to 
40  CFR  part  60: 

(i)  Method  1  to  select  sampling  port 
locations  and  the  number  of  traverse 
points.  Sampling  ports  must  be  located 
at  the  outlet  of  the  control  device  and 
prior  to  any  releases  to  the  atmosphere. 

(ii)  Method  2,  2F.  or  2G  to  determine 
the  volumetric  flow  of  the  stack  gas. 

(iii)  Method  3,  3A,  or  3B  to  determine 
the  dry  molecular  weight  of  the  stack 
gas. 

(iv)  Method  4  to  determine  the 
moistiue  content  of  the  stack  gas. 

(v)  Method  23  to  determine  the 
concentration  of  dioxins/furans.  For 
each  dioxin/furan  c&ngener  measured  in 
accordance  with  this  paragraph  (b){v), 
multiply  the  congener  concentration  by 
its  corresponding  toxic  equivalency 
factor  specified  in  Table  2  of  this 
subpart. 

(2)  Collect  a  minimum  sample  of  100 
dscf  during  each  test  run.  Three  valid 
test  runs  are  needed  to  comprise  a 
performance  test. 

§63.9916    What  test  methods  and  Other 
procedures  must  I  use  to  establish  and 
demonstrate  initial  compliance  with  ttie 
operating  limits? 

For  a  wet  scrubber  subject  to 
operating  limits  for  pressure  drop  and 
scrubber  water  flow  rate  in  §  63.9890(b), 
you  must  establish  site-specific 
operating  limits  according  to  the 
procedures  in  paragraphs  (a)  and  (b)  of 
this  section. 


(a)  Using  the  continuous  parameter 
monitoring  system  (CPMS)  required  Ln 
§  63.9920,  measure  and  record  the 
pressure  drop  and  scrubber  water  flow 
rate  at  least  every  15  minutes  during 
each  nm  of  the  particulate  matter 
performance  test. 

(b)  Compute  and  record  the  average 
pressure  drop  and  scrubber  water  flow 
rate  for  each  individual  test  run.  Your 
operating  limits  are  the  lowest  average 
individual  pressure  drop  and  scrubber 
water  flow  rate  values  in  any  of  the 
three  runs  that  meet  the  applicable 
emission  limit. 

§  63.991 7    htow  do  I  demonstrate  initial 
compliance  with  the  emission  limitations 
and  work  practice  standards  that  apply  to 
me? 

(a)  For  each  affected  source  subject  to 
an  emission  limit  in  Table  1  to  this 
subpart,  you  have  demonstrated  initial 
compliance  if: 

(1)  You  have  met  the  conditions  in 
Table  3  to  this  subpart;  and 

(2)  For  each  wet  scrubber  subject  to 
the  operating  limits  for  pressure  drop 
and  scrubber  water  flow  rate  in 

§  63.9890(b),  you  have  established 
appropriate  site-specific  operating  limits 
and  have  a  record  of  the  pressure  drop 
and  scrubber  water  flow  rate  measured 
during  the  performance  test  in 
accordance  with  §  63.9916. 

(b)  You  have  demonstrated  initial 
compliance  with  the  work  practice 
standards  in  §  63.9891  if  you  have 
certified  in  yoin  notification  of 
compliance  status  that: 

(1)  You  have  prepared  a  fugitive  dust 
emissions  control  plan  according  to  the 
requirements  in  §63.9891  and 
submitted  the  plan  for  approval;  and 

(2)  You  will  operate  according  to  the 
requirements  in  the  plan. 

§  63.991 8    How  do  I  demonstrate  initial 
compliance  with  the  operation  and 
maintenance  requirements  that  apply  to 
me? 

You  must  demonstrate  initial 
compliance  by  certifying  in  your 
notification  of  compliance  status  that 
you  have  met  the  requirements  in 
paragraphs  (a)  and  (b)  of  this  section. 

(a)  You  have  prepared  the  operation 
and  maintenance  plan  according  to  the 
requirements  in  §  63.9910;  and 

(b)  You  will  operate  each  control 
device  according  to  the  procedines  in 
the  plan. 

Continuous  Compbance  Requirements 

§63.9920    WiMt  are  my  continuous 
monitoring  requirements? 

For  each  wet  scrubber  subject  to  the 
operating  limits  for  pressure  drop  and 
scrubber  water  flow  rates  in 


§  63.9890(b),  you  must  at  all  times 
monitor  the  hourly  average  pressure 
drop  and  liquid  flow  rate  using  a  CPMS 
according  to  the  requirements  in 
§  63.9921(a). 

§  63.9921     What  are  the  installation, 
operation  and  maintenance  requirements 
for  my  monitors? 

(a)  For  each  wet  scrubber  subject  to 
the  operating  limits  in  §  63.9890(b)  for 
pressure  drop  and  scrubber  water  flow 
rate,  you  must  install,  operate,  and 
maintain  each  CPMS  according  to  the 
requirements  in  paragraphs  (a)(1)  and 
(2)  of  this  section. 

(1)  For  the  pressure  drop  CPMS,  you 
must: 

(i)  Locate  the  pressure  sensor(s)  in  or 
as  close  to  a  position  that  provides  a 
representadve  measurement  of  the 
pressure  and  that  minimizes  or 
eliminates  pulsating  pressure,  vibration, 
and  internal  and  external  corrosion. 

(ii)  Use  a  gauge  with  a  minimum 
measurement  sensitivity  of  0.5  inch  of 
water  or  a  transducer  with  a  minimum 
measurement  sensitivity  of  1  percent  of 
the  pressure  range. 

(iii)  Check  the  pressure  tap  for 
pluggage  dcdly. 

(iv)  Using  a  manometer,  check  gauge 
calibration  quarterly  and  transducer 
calibration  monthly. 

(v)  Conduct  calibration  checks  any 
time  the  sensor  exceeds  the 
manufacturer's  specified  maximum 
operating  pressure  range,  or  install  a 
new  pressure  sensor. 

(vi)  At  least  monthly,  inspect  all 
components  for  integrity,  all^electrical 
cormections  for"  continuity,  and  all 
mechanical  connections  for  leakage. 

(2)  For  the  scrubber  water  flow  rate 
CPMS.  you  must: 

(i)  Locate  the  flow  sensor  and  other 
necessary  equipment  in  a  position  that 
provides  a  representative  flow  and  that 
reduces  swirling  flow  or  abnormal 
velocity  distributions  due  to  upstream 
and  downstream  distiu-bances. 

(ii)  Use  a  flow  sensor  with  a  minimum 
measiuement  sensitivity  of  2  percent  of 
the  flow  rate. 

(iii)  Conduct  a  flow  sensor  calibration 
check  at  least  semiannually  according  to 
the  manufacturer's  instructions. 

(iv)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
cormections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

(b)  You  must  install,  operate,  and 
maintain  each  CPMS  for  a  wet  scrubber 
according  to  the  requirements  in 
paragraphs  (b)(1)  tluough  (3)  of  this 
section. 

(1)  Each  CPMS  must  complete  a 
minimum  of  one  cycle  of  operation  for 
each  successive  15-minute  period. 
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U)  tdch  CPMS  must  havf  \cili(i  liatj 
for  at  JPHst  9?>  pert  fnt  nt  mt-rv  dveragiiiy 
period 

(3)  p]ac  h  (TMS  must  cit'termiiu'  and 
record  the  hourly  average  of  ail  n'tDrdi'ti 
readings. 

§  63.9922     How  do  I  monrtor  and  collect 
data  to  demonstrate  continuous 
compliance? 

(a)  K\(  ept  for  tTMiiitorinu 
malfunctions.  dsso(  lalfd  repairs,  and 
rt'Cjuired  quality  assurance  or  control 
a(  tuities  (inc.ludinu.  as  applicable. 
(  aiibratiim  '  he(  ks  and  required  zero 
and  span  adiustmentsl.  \-ou  must 
monitor  continutjuslv  (<ir  (.olle(.t  data  at 
all  required  intervals)  at  all  times  an 
affec  ted  sourc  e  is  operating 

(h)  ^'ou  may  not  use  data  recorded 
during  monitoring  malfunctions. 
assoc  lated  repairs,  and  required  qualitv 
assurance  or  (ontrol  activities  in  ilata 
averages  and  calculations  used  to  report 
emission  or  operating  levels  or  to  fulfil! 
a  minimum  data  availability 
requirement,  if  dppli{able  Ynu  must 
use  all  the  data  collected  during  all 
other  periods  in  assessing  compliance. 

(c)  A  monitoring  malfunc  tion  is  any 
sudden,  infrec)uent.  not  ^^'asonablv 
preventable  failure  of  the  monitoring  to 
provide  valid  data.  Monitoring  failures 
that  are  caused  in  part  bv  poor 
maintenance  or  careless  opnration  ar*' 
not  malfunctions 

§  63.9923     How  do  I  demonstrate 
continuous  compliance  with  the  emission 
limitations  and  work  practice  standards  that 
apply  to  me? 

(a)  For  each  affected  source  subject  to 
an  emission  limit  in  Table  1  to  this 
subpart,  vou  must  demonstrate 
continuous  compliance  according  to  thf' 
requirements  in  Table  4  to  this  subpart. 

(b)  For  each  wet  scrubber  subject  to 
the  operating  limits  for  pressure  drop 
and  scrubber  water  flow  rate  in 

(^63. 9890(b).  you  must  demonstrate 
continuous  compliance  according  to  the 
requirements  in  paragraphs  (b)(l|  and 
(2)  of  this  sec:tion 

(1)  Collecting  and  reducing  the 
monitoring  data  according  to 
§63. 992 1(b):  and 

(2)  Maintaining  the  hourlv  average 
pressure  drop  and  scrubber  water  flow 
rate  at  or  above  the  minimum  level 
established  during  the  initial  or 
subsequent  performance 

(c)  You  must  demonstrate  continuous 
compliance  with  the  work  practice 
standards  in  §63.9891  bv  operating 
according  to  the  requirements  in  vour 
fugitive  dust  emissions  control  plan  and 
recording  information  needed  to 
document  conformance  with  the 
Requirements. 


§  63.9924     How  do  I  demonstrate 
continuous  compliance  with  the  operation 
and  maintenance  requirements  that  apply  to 

me? 

For  iMi  li  I'liussioii  point  subject  to  an 
emission  limit  in  Table  1  to  this  subpart, 
you  must  <it'inoiistr,ite  ( (intinuous 
complianc  e  with  the  operation  and 
maintenance  recjuirements  in  §63.9900 
bv  fierforming  preventive  maint(;nance 
tor  each  (  ontrol  device  acc:ording  \i) 
4}  6.5.990(1(1))  Ami  recording  all 
information  needed  to  document 
conformaiK  >'  with  these  requirements. 

§  63.9925     What  other  requirements  must  I 
meet  to  demonstrate  continuous 
compliance? 

(ai  DfVhitions  You  must  report  each 
instance  in  whii  h  \ou  did  not  met^t 
each  emission  limitation  in  §63.9890  or 
work  pra(  tu  e  standard  in  §  63.9891  that 
applu's  to  \ou    This  includes  periods  of 
startup,  shutdown,  .ind  m.ilfuiK  tion 
You  must  also  report  ea(  h  instant c  in 
\\  hi'  h  vou  did  not  meet  each  operation 
and  mainten.ini  e  recjuirement  required 
in  §63  9900  that  .qiplies  to  you.  These 
instances  are  deviations  from  the 
emission  limitatnms,  work  practice 
standards,  and  operation  and 
maintenance  recjuirements  in  this 
subpart.  These  de\iations  must  be 
reported  according  to  the  recjuirements 
m  §63  9931 

(b)  Stiirtiip-y.  s/ii;h/fni7is,  and 
iDtiltunctions.  During  periods  of  startup, 
shutdown,  and  malfunction,  vou  must 
opt-rate  in  accordance  with  vour  startup, 
shutdown.  <ind  m<dfunc:tion  plan. 

1 1 )  ( ionsistent  with  §§  6.1.6(e)  and 
63.7(e)(1),  deviations  that  oc:c;ur  during 
a  period  of  startup,  shutdown,  or 
malfunction  are  not  violations  if  vou 
demonstrate  to  the  .Administrator's 
satisfac:fion  that  vou  were  operating  in 
accordance  with  the  startup,  shutdown, 
and  malfunc  tion  plan 

(2)  The  .Kdministrator  will  determine 
whether  deviations  that  occur  during  a 
period  of  startup,  shutdown,  or 
malfunction  are  violations,  according  to 
the  provisions  in  §63. 6(e) 

Notifications.  Reports,  and  Records 

§63.9930    What  notifications  must  I  submit 
and  when? 

(a)  You  must  submit  all  of  the 
notifications  in  §§6.1  7(b)  and  (c), 
63.8(0(4),  63  9(b).  and  63.9(h)  that  apply 
to  you  bv  the  specified  dates. 

lb)  As  sptH:ified  in  §  63.9(b)(2).  if  vou 
startup  vour  affected  sourc:e  before 
October  10,  2003,  you  must  submit  your 
initial  notification  no  later  than 
February  9,  200-t 

(c)  As  spec:ified  in  §63. 9(b)(3),  if  you 
start  your  new  affected  source  on  or 
after  October  10.  2003,  vou  must  submit 


your  initial  notification  no  later  that  120 
c:alendar  days  after  vou  become  subject 
to  this  subpart. 

(d)  If  vou  are  required  to  conduct  a 
performanc:e  test,  you  must  submit  a 
notification  of  intent  to  conduct  a 
performance  test  at  lea.st  60  calendar 
days  before  the  performance  test  is 
scheduled  to  begin  as  required  in 
§63. 7(b)(1). 

(e)  If  you  are  required  to  conduct  a 
performance  test  or  other  initial 
compliance  demonstration,  you  must 
submit  a  notific:ation  of  compliance 
status  according  to  §  63.9(h)(2)(ii).  and 
the  requirements  in  paragraphs  (e)(1) 
and  (2)  of  this  section: 

(1)  For  each  initial  compliance 
dc^mcmstration  that  does  not  include  a 
performance  test,  you  must  submit  the 
notific:atic)n  of  compliance  status  before 
the  close  of  business  on  the  30th 
calendar  day  following  completion  of 
the  initial  compliance  demonstration. 

(2j  For  each  initial  compliance 
demonstration  that  does  include  a 
performance  test,  you  must  submit  the 
notification  of  compliance  status, 
including  the  performance  test  results, 
before  the  close  of  business  on  the  60th 
calendar  day  following  the  completion 
of  the  performance  test  according  to 
§63, 10(d)(2), 

§  63.9931     What  reports  must  I  submit  and 
when? 

(a)  Compliance  report  due  dates. 
Unless  the  Administrator  has  approved 
a  different  schedule,  you  must  submit  a 
semiannual  compliance  report  to  your  . 
permitting  authority  according  to  the 
requirements  in  paragraphs  (a)(1) 
through  (5)  of  this  section. 

(1)  The  first  compliance  report  must 
cover  the  period  beginning  on  the 
compliance  date  that  is  specified  for 
your  affected  source  in  §  63.9883  and 
ending  on  fune  30  or  December  31, 
whichever  date  comes  after  the 
compliance  date  that  is  specified  for 
your  source  in  §63,9883. 

(2)  The  first  compliance  report  must 
be  postmarked  or  delivered  no  later  tlian 
luly  31  or  January  31.  whichever  date 
comes  first  after  your  compliance  report 
is  due. 

(3)  Each  subsequent  compliance 
report  must  cover  the  semiannual 
reporting  period  from  January  1  through 
June  30  or  the  semiannual  reporting 
period  from  July  1  through  December 
31. 

(4)  Each  subsequent  compliance 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January  31. 
whichever  date  comes  first  after  the  end 
of  the  semiannual  reporting  period, 

(5)  For  each  affected  source  that  is 
subject  to  permitting  regulations 
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pursuant  to  40  CFR  part  70  or  40  CFR 
part  71,  and  if  the  permitting  authority 
has  established  dates  for  submitting 
semiannual  reports  pursuant  to  40  CFR 
70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A),  you  may  submit  the 
first  and  subsequent  compliance  reports 
according  to  the  dates  the  permitting 
authority  has  established  instead  of 
according  to  the  dates  in  paragraphs 
(a)(1)  through  (4)  of  this  section. 

(b)  Compliance  report  contents.  Each 
compliance  report  must  include  the 
information  in  paragraphs  (b)(1)  through 

(3)  of  this  section  and,  as  applicable, 
paragraphs  (b)(4)  through  (8)  of  this 
section. 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official, 
with  that  official's  name,  title,  and 
signature,  certifying  the  truth,  accuracy, 
and  completeness  of  the  content  of  the 
report. 

(3)  Date  of  report  and  begiiming  and 
ending  dates  of  the  reporting  period. 

(4)  If  you  had  a  startup,  shutdown,  or 
malfunction  during  the  reporting  period 
and  you  took  actions  consistent  with 
your  startup,  shutdown,  and 
malfunction  plan,  the  compliance  report 
must  include  the  information  in 
§63.10(d)(5)(i). 

(5)  If  there  were  no  deviations  from 
the  continuous  compliance 
requirements  in  §§  63.9923  and  63.9924 
that  apply  to  you,  a  statement  that  there 
were  no  deviations  from  the  emission 
limitations,  work  practice  standards,  or 
operation  and  maintenance 
requirements  dxu'ing  the  reporting 
period. 

(6)  If  there  were  no  periods  during 
which  a  CPMS  was  out-of-control  as 
specified  in  §  63.8(c)(7),  a  statement  that 
there  were  no  periods  diuing  which  the 
CPMS  was  out-of-control  during  the 
reporting  period. 

(7)  For  each  deviation  from  an 
emission  limitation  in  §63.9890  that 
occurs  at  an  affected  soiu-ce  where  you 
are  not  using  a  CPMS  to  comply  with  an 
emission  limitation  in  this  subpart,  the 
compliance  report  must  contain  the 
information  in  paragraphs  (b)(1)  through 

(4)  of  this  section  and  the  information 
in  paragraphs  (b)(7)(i)  and  (ii)  of  this 
section.  This  includes  periods  of 
startup,  shutdown,  and  malfunction. 

(i)  The  total  operating  time  of  each 
affected  source  during  the  reporting 
period. 

(ii)  Information  on  the  number, 
duration,  and  cause  of  deviations 
(including  unknown  cause,  if 
applicable)  as  applicable  and  the 
corrective  action  taken. 

(8)  For  each  deviation  from  an 
emission  limitation  occurring  at  an 
affected  source  where  you  are  using  a 


CPMS  to  comply  with  the  emission 
limitation  in  this  subpart,  you  must 
include  the  information  in  paragraphs 
(b)(1)  through  (4)  of  this  section  and  the 
information  in  paragraphs  (b)(8)(i) 
through  (xi)  of  this  section.  This 
includes  periods  of  startup,  shutdown, 
and  malfunction. 

(i)  The  date  and  time  that  each 
malfunction  started  and  stopped. 

(ii)  The  date  and  time  that  each 
continuous  monitoring  was  inoperative, 
except  for  zero  (low-level)  and  high- 
level  checks. 

(iii)  The  date,  time,  and  duration  that 
each  continuous  monitoring  system  was 
out-of-control,  including  the 
information  in  §  63.8(c)(8). 

(iv)  The  date  and  time  that  each 
deviation  started  and  stopped,  and 
whether  each  deviation  occurred  during 
a  period  of  startup,  shutdown,  or 
malfunction  or  during  another  period. 

(v)  A  summary  of  the  total  duration  of 
the  deviation  during  the  reporting 
period  and  the  total  duration  as  a 
percent  of  the  total  source  operating 
time  during  that  reporting  period. 

(vi)  A  breakdown  of  the  total  duration 
of  the  deviations  during  the  reporting 
period  including  those  that  are  due  to 
startup,  shutdown,  control  equipment 
problems,  process  problems,  other 
known  causes,  and  other  unknown 
causes. 

(vii)  A  summary  of  the  total  diu-ation 
of  continuous  monitoring  system 
downtime  during  the  reporting  period 
and  the  total  duration  of  continuous 
monitoring  system  downtime  as  a 
percent  of  the  total  source  operating 
time  during  the  reporting  period. 

(viii)  A  brief  description  of  the 
process  units. 

(ix)  A  brief  description  of  the 
continuous  monitoring  system. 

(x)  The  date  of  the  latest  continuous 
monitoring  system  certification  or  audit. 

(xi)  A  description  of  any  changes  in 
continuous  monitoring  systems, 
processes,  or  controls  since  the  last 
reporting  period. 

(c)  Immediate  startup,  shutdown,  and 
malfunction  report.  If  you  had  a  startup, 
shutdown,  or  malfunction  during  the 
semiannual  reporting  period  that  was 
not  consistent  with  your  startup, 
shutdown,  and  malfunction  plan,  you 
must  submit  an  immediate  startup, 
shutdown,  and  malfunction  report 
according  to  the  requirements  in 
§63.10(d)(5)(ii). 

(d)  Part  70  monitoring  report.  If  you 
have  obtained  a  title  V  operating  permit 
for  an  affected  source  pursuant  to  40 
CFR  part  70  or  40  CFR  part  71.  you  must 
report  all  deviations  as  defined  in  this 
subpart  in  the  semiannual  monitoring 
report  required  by  40  CFR 


70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3){iii)(A).  If  you  submit  a 
compliance  report  for  an  affected  source 
along  with,  or  as  part  of,  the  semiannual 
monitoring  report  required  by  40  CFR 
70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A),  and  the  compliance 
report  includes  all  the  required 
information  concerning  deviations  from 
any  emissions  limitation,  work  practice 
standards,  or  operation  and 
maintenance  requirement  in  this 
subpart  submission  of  the  compliance 
report  satisfies  any  obligation  to  report 
the  same  deviations  in  the  semiannual 
monitoring  report.  However,  submission 
of  the  compliance  report  does  not 
otherwise  affect  any  obligation  you  may 
have  to  report  deviations  from  permit 
requirements  for  an  affected  source  to 
your  permitting  authority. 

§  63.9932    What  records  must  I  keep? 

(a)  You  must  keep  the  records  as 
indicated  in  paragraphs  (a)(1)  through 
(3)  of  this  section; 

(1)  A  copy  of  each  notification  and 
report  that  you  submitted  to  comply 
with  this  subpart,  including  all 
documentation  supporting  any  initial 
notification  or  notification  of 
compliance  status  that  you  submitted, 
according  to  the  requirements  in 
§63.10(b)(2)(xiv). 

(2)  The  records  in  §63.6(e)(3)(iii) 
through  (v)  related  to  startup,  shutdown, 
and  malfunction. 

(3)  Records  of  performance  tests  and 
performance  evaluations  as  required  in 
§63.10(b)(2)(viii). 

(b)  You  must  keep  the  records 
required  in  §§  63.9932  and  63.9933  to 
show  continuous  compliance  with  each 
emission  limitation,  work  practice 
standard,  and  operating  and 
maintenance  requirement  that  applies  to 
you. 

§  63.9933    In  what  form  and  how  long  must 
I  keep  my  records? 

(a)  Your  records  must  be  in  a  form 
suitable  and  readily  available  for 
expeditious  review,  according  to 

§  63.10(b)(1). 

(b)  As  specified  in  §63. 10(b)(1),  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record. 

(c)  You  must  keep  each  record  on  site 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record 
according  to  §  63.10(b)(1).  You  can  keep 
the  records  off  site  for  the  remaining  3 
years. 

(d)  You  must  keep  your  fugitive  dust 
emissions  control  plan  and  your 
operation  and  maintenance  plan  on-site 
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according  to  the  requirements  in 
§§  63.9891(d)  and  63.9900(c) 

Other  Requirements  and  Information 

§  63.9940    Wh^  parts  of  ttw  General 
Provisions  apply  to  me? 

Table  4  to  this  subpart  shows  which 
parts  of  the  Cienerai  Provisions  in 
*?^63.1  through  63  15  appU  to  \nu 

§63.9941     Who  implements  and  enforces 
ttiis  subpart? 

(a)  This  subpart  i  an  be  mipleniented 
and  enforced  by  us.  the  United  States 
Environmental  Protettion  .-Vgencv  (U.S. 
EP.-\1  or  a  delegated  authontv  such  as 
vour  State.  lot:al.  or  tribal  at;en(  v    If  thi' 
EPA  .Administrator  has  delegated 
authority  to  your  State,  local,  nr  trib.il 
agencv,  then  that  agenr  \-  has  the 
authority  to  implement  and  enforce  thi--. 
subpart.  You  should  c:ontact  vour  FPA 
Regional  Office  to  find  out  if  this 
subpart  is  delegated  to  your  State,  local, 
or  tribal  agencv. 

(b)  In  delegating  mipU>mentation  and 
enforcement  authontv  of  thi>  subpart  to 
a  State,  local,  or  tribal  agenc  \'  under 
subpart  E  of  this  part.  thf>  authorities 
contained  in  paragraph  id  of  this 
section  are  retained  b\  the 
Administrator  of  the  EPA  and  are  not 
transferred  to  the  State,  local,  or  tribal 
agency. 

(c)  The  authorities  that  will  not  be 
delegated  to  State,  local,  or  tribal 
agencies  are  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

( 1 )  Approval  of  alternatives  to  the 
non-opacitv  emission  limitations  in 
*5  63.9890  and  work  practice  standards 
in  §63.9891  under  ^63.6(gJ. 


(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(fl  and  as  defined  in  §  63.90. 

(3)  Approval  of  ma)or  alternatives  to 
monitoring  under  §  63.8(f)  and  as 
defined  in  §63.90 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 
§63  U)(fl  and  as  defined  in  §63.90. 

§  63.9942     Wtiat  definitions  apply  to  this 
subpart? 

Tt!rms  used  ui  this  subpart  are 
defined  in  the  Clean  Air  Act.  in  §  63.2, 
.111(1  in  tbis  section  as  follows: 

I'.hlonnf  plant  hvpass  st  rulihrr  means 
the  wt!t  scrubber  that  captures  chlorine 
Ljas  during  a  chloriiu'  plant  shut  down 
nr  failure 

/'ei/ijfjn/!  means  anv  instance'  in 
\s  bi(  h  an  atfe(  ted  souri  e  subject  to  this 
subpart,  or  ..n  ownrr  or  operator  of  suc:h 
a  source: 

(1)  Fails  to  iiit't't  iUW  recjuirement  or 
obligation  established  bv  this  subpart, 
including  but  not  limited  to  anv 
emission  limitation  (including  operating 
limits)  (jr  operation  and  maintenance 
rt'ouireiiifnt, 

(2)  Fails  to  meet  any  term  or  condition 
th.it  is  adopted  to  implement  an 

applii  able  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  anv  affected  source  required 
to  obtain  such  a  permit;  or 

1 3)  Fails  to  meet  An\  emissiim 
limitation  in  this  subpart  during  startup. 
shutdown,  or  malfunction,  regardless  of 
whether  or  not  sue  h  f.iilure  is  permitted 
bv  this  subpart 

Emission  limitation  means  an\' 
amission  limit,  opacity  limit,  or 
operating  limit. 

LciunrtfT  nff-gns  system  means  a 
system  that  (  ollfcts  chlorine  and 


hydrochloric  acid  fumes  from  collection 
points  within  the  melt/reactor  system 
building.  The  system  then  removes 
particulate  matter  and  hydrochloric  acid 
from  the  collected  gases  prior  to 
discharge  to  the  atmosphere. 

Magnesium  chloride  storage  bins 
means  vessels  that  store  dried 
magnesium  chloride  powder  produced 
from  the  spray  drying  operation. 

Melt/reactor  system  means  a  system 
that  melts  and  chlorinates  dehydrated 
brine  to  produce  high  purity  molten 
magnesium  chloride  feed  for 
electrolysis. 

Primary  magnesium  refining  means 
the  production  of  magnesium  metal  and 
magnesium  metal  alloys  from  natural 
sources  of  magnesium  chloride  such  as 
sea  water  or  water  from  the  Great  Salt 
Lake  and  magnesium  bearing  ores. 

Responsible  official  means 
responsible  official  as  defined  in  §63.2. 

Spray  dryer  means  dryers  that 
evaporate  brine  to  form  magnesium 
powder  by  contact  with  high 
temperature  gases  e.xhausted  from  gas 
turbines. 

Wet  scrubber  means  a  device  that 
contacts  an  exhaust  gas  with  a  liquid  to 
remove  particulate  matter  and  acid 
gases  from  the  exhaust.  Examples  are 
packed-bed  wet  scrubbers  and  venturi 
scrubbers. 

Work  practice  standard  means  any 
design,  equipment,  work  practice,  or 
operational  standard,  or  combination 
thereof,  that  is  promulgated  pursuant  to 
section  112(h)  of  the  Clean  Air  Act. 

Tables  to  Subpart  TTTTT  of  Part  63 

As  required  in  §  63.9890(a).  you  must 
comply  with  each  applicable  emission 
limit  in  the  following  table: 


Table  1  to  Subpart  TTTTT  of  Part  63— Emission  Limits 


For 


1    Eacti  spray  dryer  stack 


You  must  comply  with  eacti  of  the  following 


2      Each     magnesium 
scrubtier  stack 


cnloride     storage     bins     a 


3   Each  melt  reactor  system  stack 


You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  contain  particulate 
matter  m  excess  of  100  lbs.hr.  and 

You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  contain  hydro- 
chloric acid  in  excess  of  200  Ibs/hr 

You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  contain  hydro- 
chloric acid  in  excess  of  47  5  Ibs/hr  and  0  35  gr/dscf;  and 

You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  contain  PM|,,  in  ex- 
cess of  2  7  Ibs-'hr  and  0  016  gr'dsct 

You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  contain  PMi,,  in  ex- 
cess of  13  1  Ibs-hr  and 

You  must  no!  cause  to  be  discharged  to  the  atmosphere  any  gases  that  contain  hydro- 
chloric acid  in  excess  of  7  2  Ibs/hr.  and 

You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  contain  chlonne  in 
excess  of  100  Ibs.hr,  and 
d  You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  contain  36  ng  TEQ/ 

I      dscm  corrected  to  7°o  oxygen 

4   Each  launder  off-gas  system  stack  |  a  You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  contain  particulate 

matter  in  excess  of  37  5  Ibs/hr.  and 
b    You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  contain  hydro- 

I      chloric  acid  m  excess  of  46  0  Ibs/hr,  and 
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Table  1  to  Subpart  TTTTT  of  Part  63— Emission  Limits— Continued 


For 


You  must  comply  with  each  of  the  following 


c.  You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  contain  chlorine  in 
excess  of  26.0  Ibs/hr.* 


Table  2  to  Subpart  TTTTT  of  Part  63— Toxic  Equivalency  Factors 


Dioxin/furan  congener 


Toxic  equiva- 
lency factor 


2,3,7,8-tetrachlorinated  dibenzo-p-dioxln  

1 ,2,3,7,8-pentachlorinated  dibenzo-p-dioxin 

1 ,2,3,4,7,8-hexachlorinated  dibenzo-p-dioxin  ... 
1 ,2,3,7,8,9-hexachlorinated  dibenzo-p-dioxin  ... 
1 ,2,3,6,7,8-hexachlorinated  dibenzo-p-dicxin  ... 
1 ,2,3,4,6,7,8-heptachlorinated  dibenzo-p-dioxin 

octachlorinated  dibenzo-p-dioxin  

2,3,7,8-tetrachlorinated  dit>enzofuran  

2,3.4,7,8-pentachlorinated  dibenzofuran  

1 ,2,3,7,8-pentachlorinated  dibenzofuran  

1 ,2,3,4,7,8-hexachlorinated  dibenzofuran  

1 ,2,3,6,7,8-hexachlorinated  dibenzofuran  

1 ,2,3,7,8,9-hexachlorinated  dibenzofuran  

2,3.4,6,7,8-hexachlorinated  dibenzofuran  

1,2,3,4,6,7,8-heptachlorinated  dibenzofuran  .... 
1 ,2,3,4,7,8,9-heptachlorinated  dibenzofuran  .... 
octachlorinated  dibenzofuran 


1 
1 
0.1 

01 

01 

0.01 

0.0001 

0.1 

0.5 

0.05 

0.1 

0.1 

0.1 

0.1 

0,01 

0.01 

0.0001 


As  required  in  63.9916,  you  must  emission  limits  according  to  the 

demonstrate  initial  compliance  with  the     following  table: 


I 


Table  3  to  Subpart  TTTTT  of  Part  63— Initial  Compliance  with  Emission  Limits 


For 


You  have  demonstrated  initial  compliance  if 


1 .  Each  spray  dryer  stack 


2.  Each  magnesium  chloride  storage  bin  scrut>- 
ber  stack. 


3.  Each  melt'reactor  system  stack 


4.  Each  launder  off-gas  system  stack 


a.  The  average  mass  fk)w  of  particulate  matter  from  the  control  system  applied  to  emissions 

from   each   spray   dryer,   measured   according   to  ttie   performance   test   procedures   in 

§  63.9913(c),  did  not  exceed  100  Ibs/hr,  and 
b:  The  average  mass  flow  of  hydrochkxic  acid  from  the  control  system  applied  to  emissions 

from  each  spray  dryer,   determined  according  to  the  performance  test  procedures   in 

§  63.9914(c),  did  not  exceed  200  Ibs/hr. 

a.  The  average  mass  fk)w  of  hydrochloric  acid  from  the  control  system  applied  to  the  magne- 
sium chlorkJe  storage  bins  scrubt)er  exhaust,  measured  according  to  the  performance  test 
procedure  in  §63.9914,  did  not  exceed  47.5  Ibs/hr  and  0.35  gr/dscf;  and 

b.  The  average  mass  flow  of  PMio  from  ttie  control  system  applied  to  ttie  magnesium  chloride 
storage  bins  scrut)ber  exhaust,  determined  according  to  the  performance  test  procedures  in 
§63.9913,  did  not  exceed  2.7  Ibs/hr  and  0.016  gr/dscf. 

a.  The  average  mass  flow  of  PMio  from  tfie  control  system  applied  to  the  melt/reactor  system 
exhaust,  measured  according  to  the  perfomiance  test  procedures  in  §63.9913,  did  not  ex- 
ceed 13.1  Ibs/hr  and 

b.  The  average  mass  flow  of  hydrochloric  ackJ  from  ttie  control  system  applied  to  the  melt/re- 
actor system  exhaust,  measured  according  to  the  pertormance  test  procedures  in  §63.9914, 
did  not  exceed  7.2  Ibs/hr;  and 

c.  The  average  mass  flow  of  chlorine  from  the  control  system  applied  to  the  melt/reactor  sys- 
tem exhaust,  measured  according  to  the  performance  test  procedures  in  §63.9914,  did  not 
exceed  100  Ibs/hr. 

d.  The  average  concentration  of  dioxins/furans  from  the  control  system  applied  to  the  mett/re- 
actor  system  exhaust,  measured  according  to  the  performance  test  procedures  in  §63.9915, 
dW  not  exceed  36  ng  TEQ/dscm  corrected  to  7%  oxygen. 

a.  The  average  mass  flow  of  particulate  matter  from  the  control  system  applied  to  the  launder 
off-gas  system  collection  system  exhaust,  measured  according  to  the  performance  test  pro- 
cedures in  §63.9913,  did  not  exceed  37.5  Ibs/hr;  and 

b.  The  average  mass  flow  of  hydrochloric  acid  from  the  control  system  applied  to  the  launder 
off-gas  system  collection  system  exhaust,  measured  according  to  the  performance  test  pro- 
cedures in  §63.9914,  did  not  exceed  46.0  Ibs/hr;  and 

c.  The  average  mass  flow  of  chlorine  from  the  control  system  applied  to  the  launder  off-gas 
system  collection  system  exhaust,  measured  according  to  the  performance  test  procedures 
in  §63.9914,  did  not  exceed  26.0  Ibs/hr. 
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As  required  in  ^6.3.9923.  you  must 
demonstrate  continuous  compliance 


with  the  emission  limits  according  to 
the  following  table: 


Table  4  to  Subpart  TTTTT  of  Part  63 — Continuous  Compliance  with  Emission  Limits 


For 


You  must  demonstrate  continuous  compliance  by 


1 .  Each  spray  dryer  stack 


2    Magnesium  chloride  storage  t)ins  scrubber 
stack 


3   Each  melt  reactor  system  stacK 


4    Each  launder  otf-gas  system  stack 


a   Maintaining  emissions  ot  PM,,,  at  or  below  100  Ibs/hr;  and 
b   Maintaining  emissions  ot  hydrochloric  acid  at  or  below  200  Ibs/hr:  and 
c  Conducting  subsequent  performance  tests  at  least  twice  during  each  term  of  your  title  V  op- 
erating permit  (at  mid-term  and  renewal) 
a  Maintaining  emissions  of  hydrochlonc  acid  at  or  t)elow  47  5  Ibs/hr  and  0.35  gr/dscf;  and 

b  Maintaining  emissions  of  PM,,,  at  or  below  2  7  Ibs/hr  and  0  016  gr/dscf:  and 

c  Conducting  subsequent  performance  tests  at  least  twice  during  each  term  of  your  title  V  op- 
erating permit  (at  mid-term  and  renewal) 

a  Maintaining  emissions  of  PMh,  at  or  below  13  1  Ibs/hr:  and 

b   Maintaining  emissions  of  hydrochlonc  acid  at  or  below  7  2  Ibs/hr;  and 

c   Maintaining  emissions  of  chlorine  at  or  t)elow  100  Ibs/hr,  and 

d  Maintaining  emissions  of  dioxins'furans  at  or  tielow  36  ng  TEQ/dscm  corrected  to  7%  oxy- 
gen 

e  Conducting  subsequent  performance  test  at  least  twice  during  each  term  of  your  title  V  op- 
erating pennit  (at  mid-term  and  renewal) 

a   Maintaining  emissions  of  particulate  matter  at  or  below  37  5  Ibs/hr:  and 

b   Maintaining  emissions  oi  hydrochloric  acid  at  or  below  46  0  Ibs/hr:  and 

c  Maintaining  emissions  of  chlonne  at  or  below  26  0  Ibs/hr;  and 

d  Conducting  subsequent  performance  tests  at  least  twice  dunng  each  term  of  your  title  V  op- 
erating permit  (at  mid-term  and  renewal) 


As  required  in  §6.<  9950.  vnu  must 
c;omplv  with  the  requirements  of  tht- 
N'ESHAP  General  Provisions  (40  CFR 


part  fi<.  subpart  .\]  shown  in  the 
following  table: 


Table  5  to  Subpart  TTTTT  of  Part  63 — Applicability  of  General  Provisions  to  Subpart  TTTTT  of  Part  63 


Citation 


Subject 


Applies  to  Sub- 
part 
TTTTT 


Explanation 


63  1  Applicability  Yes 

632 Definitions      Yes 

63  3        Units  and  Abbreviations      i  Yes 

63  4      , Prohibited  Activities  Yes 

63  5 Construction  and  Reconstruction  Yes 

63  6(a)-(g)    Compliance  with  Standards  and  Mainfe-  Yes 

nance  Requirements 

63  6(h)  Determining    Compliance    with    Opacity  No. 

and  Visible  Emission  Standards 

63  6(i>-{j)  Extension    of    Compliance    and    Presi-  Yes 

deniial  Compliance  Exemption 

63  7(a)(1)-(2)  Applicability     and     Performance     Test  No 

Dates 

63  7(a)(3)  ib)-(h)    Performance  Testing  Requirements  Yes. 

63  8  except  for  iai(4i  ici(4i   and  (f|i6)  Monitonng  Requirements    Yes. 

63  8(ai(4)  Additional  Monitoring  Requirements  for  No  .. 

Control  Devices  in  §63  1 1 

63  8ic)(4)  Continuous  Monitoring  System  Require-  No  .. 

menis 

63  8(f)(6)  , Relative      Accuracy      Test      Alternative  No  .. 

(RATA) 

63  9 Notification  Requirements  Yes. 

63  9(g)(5)  I  Data  Reduction     No  .. 


Subpart   TTTTT   specifies  pertormance 
test  applicability  and  dates 


Subpart  TTTTT  does  not  require  flares 

Subpart  Mill  specifies  requirements 
for  operation  of  CMS 

Subpart  TTTTT  does  not  require  contin- 
uous emission  monitoring  systems. 


63  10  except  for -bii2Hxiiii  and  fc)(7i-(8i     Recordkeeping  and  Reporting  Require-     Yes. 

ments 
63  10(b)(2)(xiii)      Continuous    Monitoring    System    (CMS)     No  ., 

Records  tor  RATA  Alternative 
63.10(c)(7)-<8)     Records  ot  Excess  Emissions  and  Pa      No  .. 

rameter    Monitoring    Accedences    for 

CMS 

63  11      I  Control  Device  Requirements      No  .. 

63  12     State  Authority  and  Delegations  Yes. 


Subpart  TTTTT  specifies  data  reduction 
requirements. 


Subpart  TTTTT  does  not  require  contin- 
uous emission  monitoring  systems. 

Subpart  TTTTT  specifies  recordkeeping 
requirements. 

Subpart  TTTTT  does  not  require  flares. 
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1  ABLE  b  TO  Subpart  F  1 1 1 1  of  Part  63— applicability  of  general  Provisions  to  Subpart  TTTTT  of  Part  63— 

Continued 

1 .        Citation 

Subiect 

Applies  to  Sub- 
part 
Mill 

Explanation 

63.13-63.15 

Addresses,  Incorporation  t>y  Reference, 
Availability  of  Infonnation. 

Yes. 

ormance 


(FR  Doc.  03-22447  Filed  1&-9-03;  8:45  am] 
BILLING  CODE  69eO-80-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  25 

[IB  Docket  No.  02-30;  FCC  03-197] 

Licensing  Domestic  Satellite  Earth 
Stations  in  the  Bush  Communities  of 
Aiasica 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Federal  Communications 
Commission  (FCC)  has  adopted  a  Report 
and  Order  that  discontinue  the  Alaska 
Bush  Earth  Station  Policy  (Alaska  Bush 
Policy],  which  precludes  installing  or 
operating  more  than  one  satellite  earth 
station  in  any  Alaskan  Bush  community 
for  competitive  carriage  of  interstate 
Message  Telephone  Service  (MTS) 
communications,  i.e.,  ordinary 
interstate,  interexchange  toll  telephone 
calls.  Alaska  Bush  communities,  as 
defined  for  pinposes  of  the  policy,  are 
rural  Alaskan  communities  of  less  than 
1 ,000  residents  that  are  isolated  from 
larger  cities  by  rugged  terrain  and  harsh 
weather  conditions. 
DATES:  Effective  November  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
JoArm  Lucanik  at  (202)  418-0873. 
Internet:  foAnn.Lucanki@fcc.gov, 
International  Bureau,  Federal 
Communications  Commission,  445  12th 
Street,  SW..  Washington,  DC  20554. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report  in 
IB  Docket  No.  02-30,  RM  No.  7246,  FCC 
03-197,  adopted  August  6,  2003.  TTie 
complete  text  of  this  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center 
Portals  n,  445  12th  Street,  SW.,  Room 
CY-A257,  Washington,  DC  20554,  and 
also  may  be  pinchased  from  the 
Commission's  copy  contractor,  Qualex 
International  Portds  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  (202)  863-2893. 


facsimile  (202)  863-2898,  or  via  e-mail, 
qualexint@aol.com. 

Summary  of  the  Report  and  Order 

The  Federal  Conununications 
Commission  has  adopted  a  Report  and 
Order  that  will  discontinue  the  Alaska 
Bush  Policy.  This  action  eliminates  a 
long-standing  exception  to  the 
Commission's  general  policy  favoring 
open  entry  for  facilities-based 
competition  in  the  provision  of 
interstate  MTS  telecommunications 
services.  We  believe  that  allowing 
facilities-based  competition  of  interstate 
MTS  in  Alaska  Bush  communities  will 
encourage  improvement  in  the  quality 
of  service  available  in  those 
communities,  promote  more  efficient 
delivery  of  service,  and  reduce 
incentives  for  overcharging  for  use  of 
these  facilities. 

A  complete  history  of  the  Alaska  Bush 
Policy  may  be  foimd  in  the  Notice  of 
Proposed  Rulemaking  in  this  proceeding 
and  will  not  be  repeated  here.  See  Policy 
for  Licensing  Domestic  Satellite  Earth 
Stations  in  the  Bush  Communities  of 
Alaska,  Notice  of  Proposed  Rulemaking, 
67  FR  37750  (May  30,  2002).  Briefly,  the 
policy  of  licensing  only  one  satellite 
earth  station  in  each  Alaska  Bush 
commimity  to  provide  conventional 
interexchange  MTS  was  formulated  in 
the  Commission's  Tentative  Decision  in 
1982.  Piu-suant  to  the  Alaska  Bush 
Policy,  Alascom,  Inc.  (Alascom),  now  a 
wholly  owned  subsidiary  of  AT&T 
Corp.,  alone  or  in  partnership  with 
United  Utilities,  Inc.  (United),  a  local 
exchange  carrier,  was  authorized  to 
construct  and  operate  the  earth  station 
facilities  in  the  Alaska  Bush 
communities  and  to  provide  MTS 
service.  The  Alaska  Bush  Policy  was 
based  on  the  principle  that  duplicative 
proposals  for  facilities  in  the  Alaska 
Bush  communities  are  mutually 
exclusive  because  one  facility  could 
provide  all  the  services  provided  by 
either  party,  and  there  was  no  public 
interest  benefit  in  the  construction  of 
duplicate  MTS  facilities. 

When  the  Commission  formally 
adopted  the  Alaska  Bush  Policy  in  1984, 
no  MTS  competition,  in  any  form,  had 
been  authorized  in  Alaska.  See  Policies 
Governing  the  Ownership  and 


Operation  of  Domestic  Satellite  Earth 
Stations  in  the  Bush  Communities  in 
Alaska.  49  FR  9727  (March  15, 1984). 
Final  Decision.  In  1990,  however,  the 
Alaska  legislatiue  opened  most  of  the 
State's  teleconunimications  markets  to 
facilities-based  competition,  but  not  the 
Alaska  Bush  communities.  See  Act  of 
Jime  7,  1990,  1990  Alaska  Sess.  Laws 
Ch.  93;  see  also  Regulations  Governing 
the  Market  Stnicture  for  Interstate 
Interexchange  Telecomm  unications 
Services,  10  APUC  407  (1990).  Five 
years  later  the  Regulatory  Commission 
of  Alaska  (RCA)  granted  General 
Communication,  Inc.  (GCI),  an  Alaskan 
facilities-based  interstate  long  distance 
carrier,  a  temporary  waiver,  allowing  it 
to  install  earth  stations  in  50  Alaska 
Bush  communities  and  to  provide 
intrastate  MTS  in  competition  with 
Alascom  on  an  experimental  basis.  The 
following  year  the  FCC's  International 
Bineau  (Bureau)  granted  GCI's  request 
to  waive  the  Alaska  Bush  Policy  in  the 
same  50  Alaska  Bush  communities,  thus 
allowing  GCI  to  use  its  earth  stations  to 
provide  both  interstate  and  intrastate 
MTS  in  these  50  communities.  See 
Petition  of  General  Communication,  Inc. 
for  a  Partial  Waiver  of  the  Bush  Earth 
Station  Policy,  Memorandum  Opinion 
and  Order,  11  FCC  Red  2535  (Int'l  Bur. 
1996)  (GCI  Waiver).  The  Bureau 
concluded  that  the  potential  public 
interest  benefits  of  providing  the  50 
Alaska  Bush  communities  with 
increased  service  options,  improved 
quality,  and  lower  rates  outweighed  a 
rigid  adherence  to  a  policy  that  does  not 
provide  for  technological  advancements 
and  market  changes. 

In  2000,  the  RCA  found  that  allowing 
GCI  to  construct  duplicate  earth  stations 
in  the  50  Alaska  Bush  conun unities  had, 
in  fact,  led  to  a  more  efficient  use  of 
available  satellite  resources,  resulting  in 
consumers  benefiting  from  lower  retail 
rates  and  improved  service  quality.  In 
view  of  its  finding,  the  RCA  eliminated 
Alaska's  restrictions  on  facilities-based 
MTS  competition  in  the  Alaskan  Bush. 
See  Consideration  of  the  Reform  of 
Intrastate  Interexchange 
Telecommunications  Market  Structure 
and  Regulations  in  Alaska,  Docket  R- 
98-1,  Order  No.  6  (RCA,  Nov.  20,  2000) 
(not  published  in  the  Federal  Register). 
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Thus,  the  FCC's  Bush  Policy  remains 
the  only  significant  regulaton,-  barru-r  to 
fac:ihties-based  MTS  competition 
throughout  Alaska 

On  February  15.  2002.  the 
Commission  released  the  \PRM  in  this 
proceeding,  proposing  to  (iiscontinue 
the  .Maskd  Bush  Poli(  v  The 
Commission  noted  in  the  \PR.\HhaX  the 
Alaska  Bush  Policy  is  based  on  the 
propt)sifion  that  applications  for 
"duplicatue"  Alaska  Bush  earth 
stations  are  mutuallv  exclusive.  It  also 
noted  that  the  Alaska  Bush  Policy  was 
formulated  prior  to  the  advent  of  MTS 
competitum.  and  is  based  on  a 
regulatory  pt)licy  designed  to  prevent 
non-dominant  carriers  from  investing  in 
facilities  at  their  own  expense  to 
compete  with  a  earner  with  an 
established  facilities  monopoly   Finally, 
the  Commission  pointed  to  the  fact  that 
the  RC'A  has  removed  the  parallel 
intrastate  entry  barrier.  Consequently, 
the  Ciommission  tentatively  cimcluded 
that  the  time  has  arrived  to  remove  the 
barrier  against  facilities-based  interstate 
MTS  in  the  Alaska  Bush  as  well.  The 
Commission  also  tentatively  concluded 
that  facilities-based  competition  in  the 
provision  of  interstate  MTS  in  Alaska 
Bush  communities  will  result  in  public 
interest  benefits  comparable  to  those 
that  were  realized  in  the  50  Alaska  Bush 
communities  in  which  GC'l  has  been 
allowed  to  provide  competitive  MTS 
service.  Accordingly,  the  Commission 
invited  comment  on  its  proposal  to 
abolish  the  Alaska  Bush  Policy. 

Three  parties.  Alascom  and  AT&T. 
GCI.  and  the  RCA.  have  filf^l  comments 
in  response  to  the  \PR.\!  All  three 
commenters  support  the  Commission's 
proposal  to  eliminate  its  prohibition  on 
the  instdlldtion  or  operation  of  more 
than  one  satellite  earth  station  in  dn\ 
Alaska  Bush  community  for  the 
competitive  carriage  oi  interstate  MTS. 

The  RCA  submits  that  since  1995. 
w  hen  both  the  RCA  and  the  FCC  waived 
applicable  Alaska  Bush  facility 
restrictions  to  allow  GCI  to  construct 
duplicate  earth  stations  in  Bush 
communities,  consumers  have  benefited 
from  lower  retail  rates  and  improved 
service  quality.  According  to  th^  RCA. 
these  benefits  are  what  ultimately 
motivated  it  to  eliminate  the  State's 
restrictions  on  facilities-based  intrastate 
MTS  competition  in  Bush  Alaska  in 
2000  Moreover,  the  RCA  says  that 
facilities-based  MTS  competition  in 
Alaska  Bush  communities  will  also 
establish  an  incentive  for  Alascom  to 
operate  more  efficiently. 

GCI  provides  specific  examphfs  of 
how  competition  betwetm  it  and 
Alascom  has  benefited  the  Alaska  Bush 
communities  with  improved 


telecommunication  efficiency  and  new 
service  offerings.  Ac:cording  to  GC'A.  the 
first  and  perhaps  most  significant 
technological  improvemcmt  was  the 
implementation  of  its  Demand  Assigned 
Multiple  Access  (DAMAl  satellite 
transmission  system,  which  allows 
bandwidth  to  be  used  more  efficiently. 
Before  DAMA.  all  c:hannels  were 
assigned  exclusively  to  a  certain 
community  and  could  not  be  used  for 
other  communities:  DAMA  also 
('luniiiated  the  need  for  a  "double  hop" 
configuration,  where  two  satellite  hops 
were  needed  to  (omplete  a  call, 
resulting  in  signal  delay  .^nd  frequency 
echo,  and  rendering  fac:simile 
transmission  unreliable  and  data 
transmission  impossible.  GCI  states  that 
the  success  it  has  achieved  with  DAMA 
has  caused  Alascom  to  upgrade  many  of 
its  Alaska  Bush  earth  station  facilities  to 
digital  DAMA  technology.  LXA  also 
states  that  greater  facilities  efficiency 
has  enabled  it  to  offer  telemedicino  in 
Alaska  Bush  communities,  as  well  as 
reliable  Internet  connection  for  schools 
and  libraries  in  nearly  all  of  the  Alaska 
Bush  communities  it  serves.  In  addition. 
CiCI  says  all  customers  in  Alaska  have 
benefited  significantly  from  decreased 
liing-distance  rates  since  it  entered  the 
mark(;t. 

Alascom  and  AT&T  also  support 
repeal  of  the  Alaska  Bush  Policy,  but 
contend  that  other  deregulatory  actions, 
which  they  requested  in  a  March  10, 
2000  Petition,  "are  indivisible  aspects  of 
the  [Alaska]  Bush  Polic:v"  and  thus, 
must  be  acted  upon  simultaneously.  .See 
Public  Notice.  Plfuding  C.vch 
Established  for  Coiniiwnts  on  AT&T  and 
Alascom  Petition  for  Structural  and 
Other  Retiuldton.  Belief  in  DA  00-60.3. 
released  .M.irch  17.  2000  |nol  published 
in  the  Federal  Register!.  In  this  Petition. 
Alascom  and  AT&T  requested,  among 
other  reli(?f.  that  the  Commission 
eliminate  structural  separation  and 
tariffing  requirements  under  which 
Alascom  has  been  providing  certain 
carrier-to-carrier  servic  t!s  in  Alaska.  On 
Ianuar>-  7,  2003,  Alascom  filed  a 
petition  for  waiver  from  the  requirement 
that  it  annually  file  revised  cost-based 
rates  for  these  carrier-to-carrier  services. 
See  also  Public  Notice,  Pleading  Cycle 
Established  for  Comments  nn  AT&T  and 
Alascom  Petition  for  Stru<  turul  and 
Other  Reguliiton.'  Relief  in  DA  00-«03. 
released  March  17,  2000  (not  published 
in  the  Federal  Register)   Alascom  and 
AT&T  point  out  in  these?  pefificms  that 
Alascom  now  must  disaggregate  all  of 
its  service  costs  within  Alaska  by 
location,  resulting  in  more  than  900 
separate  cost  points.  Alasc:om  and  AT&T 
contend  that  no  other  carrier  has  ever 


been  forced  to  provide  a  service  based 
upon  stand-alone  location-specific 
costs.  The  present  tariff  requirements, 
they  submit,  impose  unwarranted 
competitive  regulatory  burdens  that  are 
preventing  Alascom  from  providing  its 
customers  with  improved  service.  These 
petitions  are  under  consideration  in 
separate  dockets. 

The  need  for  the  Alaska  Bush  Policy 
is  over.  As  was  noted  in  the  NPRM,  the 
"Alaska  Bush  Policy  is  an  isolated 
exception  to  the  Commission's  interstate 
MTS  open-entry  policy."  NPRM.  67  FR 
37750  (May  30,'2002).'lt  was  based  on 
the  assumption  that  authorizing  more 
than  one  earth  station  in  an  Alaska  Bush 
community  would  be  duplicative  and 
thus  needlessly  expensive,  since  a 
single  earth  station  is  sufficient  to 
accommodate  all  the  calls  placed  to  or 
from  the  community.  The  GCI 
experience  has  demonstrated  that  the 
concern  underlying  the  Alaska  Bush 
Policy  is  no  longer  warranted.  GCI  has 
provided  us  with  what  we  believe  to  be 
a  preview  of  the  public  interest  benefits 
that  will  be  realized  by  allowing  open- 
entry,  facilities-based  competition  in  the 
provision  of  interstate  MTS  in  Alaska 
Bush  communities.  We  believe  that  by 
eliminating  the  Alaska  Bush  Policy, 
citizens  of  the  Alaska  Bush 
communities  will  benefit  from 
improved  telecommunications  services 
provided  by  both  Alascom  and  its 
competitors  at  lower  prices.  For  these 
reasons,  we  eliminate  the  Alaska  Bush 
Policy. 

Finally,  we  note  that  this  prcjceeding 
was  established  for  the  limited  purpose 
of  considering  the  elimination  of  the 
Alaska  Bush  Policy.  Consequently,  we 
decline  to  address  at  this  time  other 
potential  changes  to  our  regulatory 
requirements  for  Alaska.  In  particular, 
because,  as  indicated  previously, 
eliminating  the  Alaska  Bush  Policy 
would  promote  important  public 
interests,  we  decline  to  defer  this 
deregulatory  step  pending  our 
consideration  of  Alascom's  and  AT&T's 
March  2000  and  January  2003  petitions. 

For  the  reasons  set  forth  on  tne  record 
in  this  proceeding,  we  abolish  the 
Alaska  Bush  Policy,  thus  eliminating 
the  restriction  on  facilities-based 
competition  in  the  Alaska  Bush. 

Final  Regulatory  Flexibility 
Certification 

The  Regulatory  Flexibility  Act  of 
1980,  as  amended  (RFA),  See  5  U.S.C. 
603.  The  RFA.  see  5  U.S.C.  601  et  seq.. 
has  been  amended  by  the  (Contract  With 
America  Advancement  Act  of  1996, 
Public  Law  104-121,  110  Stat.  847 
(1996)  (CWAA).  Title  11  of  the  CWAAA 
is  the  Small  Business  Regulatory 
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Enforcement  Fairness  Act  of  1996, 
(SBREFA)  requires  that  a  regulatory 
flexibility  analysis  be  prepared  for 
rulemaking  proceedings,  unless  the 
agency  certifies  that  "the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities." 
5  U.S.C.  605(b).  The  RFA  generally 
defines  "small  entity"  as  having  the 
same  meaning  as  the  terms  "small 
business,"  "small  organization,"  and 
"small  governmental  jurisdiction."  5 
use.  605(6).  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  "small  business  concern"  under  the 
Small  Business  Act.  [See  5  U.S.C.  605(3) 
(incorporating  by  reference  the 
definition  of  "small  business  concern" 
in  the  Small  Business  Act,  15  U.S.C. 
632).  Pursuant  to  5  U.S.C.  601(3),  the 
statutory  definition  of  a  small  business 
applies  "unless  an  agency,  after 
consultation  with  the  Office  of 
Advocacy  of  the  Small  Business 
Administration  and  after  the 
opportunity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  that  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register.]  A  small  business  concern  is 
one  that:  (1)  Is  independently  owned 
and  operated;  (2)  is  not  dominant  in  its 
field  or  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SEA). 
Small  Business  Act,  15  U.S.C.  632 
(1996). 

The  Report  and  Order  repeals  a 
regulatory  policy  that  prevented 
companies  from  obtaining  licenses  to 
operate  earth  stations  in  rural  Alaska 
that  would  carry  telephone  calls 
between  users  in  certain  Alaskan 
communities  and  users  in  other  states  if 
such  service  was  already  available  in 
those  communities  via  facilities 
provided  by  an  established  carrier. 
Because  the  Report  and  Order  does  not 
impose  any  regulatory  burden,  we 
certify  that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses.  The 
Commission  will  send  a  copy  of  the 
Report  and  Order,  including  a  copy  of 
this  final  certification,  in  a  report  to 
Congress  pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  See  5  U.S.C.  801(a)(1)(A).  In 
addition,  the  Report  and  Order  and  this 
final  certification  will  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  SBA 
and  will  be  published  in  the  Federal 
Register. 

The  Alaska  Bush  Earth  Station  Policy, 
formally  adopted  by  the  Commission  in 
Policies  Governing  the  Ownership  and 
Operation  of  Domestic  Satellite  Earth 
Stations  in  the  Bush  Communities  in 


Alaska,  Final  Decision,  49  FR  9727 
(March  15,  1984)  is  discontinued. 

The  Conunission's  Consumer  and 
Government  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Report  and  Order,  including  the 
Final  Regulatory  Flexibility 
Certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

List  of  Subjects  in  47  CFR  Parts  1  and 
25 

Satellites. 
Federal  Communications  Commission. 
Marlene  H.  Dortch. 
Secretary. 

|FR  Doc.  03-25654  Filed  10-9-03:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  202,  204,  211,  212,  243, 
and  252 

[DFARS  Case  2003-D081] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Unique  Item 
Identification  and  Valuation 

agency:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  DoD  has  issued  an  interim 
rule  amending  tiie  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  add  policy  pertaining  to 
item  identification  and  valuation.  The 
rule  requires  contractors  to  uniquely 
identify,  through  the  use  of  item 
identification  marking,  all  items  to  be 
delivered  to  the  Government.  The  rule 
also  adds  requirements  for  contracts  to 
provide  for  identification  of  the 
Government's  acquisition  cost  of  items 
that  are  built  or  acquired  by  a  contractor 
during  contract  performance  and 
subsequently  delivered  to  the 
Government. 

dates:  Effective  date:  January  1,  2004. 

Applicability  date:  The  requirements 
in  this  rule  apply  to  all  solicitations 
issued  on  or  after  January  1 ,  2004. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  to  the 
address  shown  below  on  or  before 
November  10,  2003,  to  be  considered  in 
the  formation  of  the  final  rule. 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@osd.mil.  Please  cite  DFARS  Case 
2003-D081  in  the  subject  line  of  e- 
mailed  comments. 


Respondents  that  cannot  submit 
conunents  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council,  Atta:  Mr.  Steven  Cohen. 
OUSD(AT&L)DPAP(DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062:  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2003-D081. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
http://emissary.acq.osd.mil/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  Cohen,  (703)  602-0293. 
SUPPLEMENTARY  INFORMATION: 

A.  Backgroimd 

This  interim  rule  establishes 
requirements  for  contractors  to  furnish 
unique  item  identifiers,  or  other  item 
identification,  and  to  provide  the 
Government's  acquisition  cost  of  items 
that  are  to  be  delivered  under  a  DoD 
contract. 

The  rule  requires  contracting  officers 
to  include  appropriate  administrative 
requirements  in  contracts  so  that  the 
Government's  acquisition  cost  of  the 
delivered  items  can  be  captured  in 
DoD's  property  accountability, 
inventory,  and  financial  management 
information  systems. 

The  rule  requires  that  all  items 
delivered  to  the  Government  be 
delivered  under  a  contract  line  item  and 
that  the  Government's  acquisition  cost 
of  each  item  be  identified  under  a 
contract  line  item  or  subline  item  or  an 
informational  subline  item. 

The  rule  assumes  that  MlL-STD-130, 
Identification  Marking  of  U.S.  MiUtary 
Property,  will  be  revised  to  be 
compatible  with  this  unique 
identification  requirement  no  later  than 
the  implementation  date  of  January  1, 
2004. 

DoD  will  make  changes  to  its 
processes  and  information  systems,  in 
accordance  with  the  requirements  of 
this  rule,  necessary  to  comply  with  the 
financial  reporting  requirements 
imposed  by  the  Federal  Accounting 
Standards  Advisory  Board. 

DoD  is  particularly  interested  in 
receiving  comments  on  the  following 
topics: 

1.  The  use  and  definition  of  the  term 
"item"  or  some  more  appropriate  term 
throughout  the  rule. 

2.  The  vcduation  portion  of  the  rule, 
particularly  as  it  applies  to  cost-type 
contracts  and  the  treatment  of  non- 
recurring costs. 

3.  The  statement  that  the  rule  does  not 
impose  any  new  information  collection 
requirements. 
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4  The  impact  of  the  rule  on  small 
business. 

This  rule  was  not  subjet;t  to  CJfficp  of 
Management  and  Budget  review  under 
Executive  Order  12866.  dated 
September  30,  1993 

B.  Regulatory  Flexibility  Act 

This  rule  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601.  Pt  seq  DoD  has 
prepared  an  initial  regulatory  flexibilitv 
analysis,  which  is  summarized  as 
follows: 

This  interim  rule  adds  requirements 
for  contractors  to  provide  unique 
identification  for  all  items  delivered  to 
DoD.  through  the  use  of  item 
identification  marking  In  addition,  the 
rule  adds  requirements  for  DoD 
contracts  to  provide  for  identification  of 
the  CHDvernment's  acquisition  c  ost  of  all 
items  built  or  acquired  by  the  contractor 
and  subsequently  delivered  to  DoD 
under  the  contract.  This  rule  will 
facilitate  DoD  compliance  with  the 
Chief  Financial  Officers  Act  of  1990 
(Pub.  L.  101-576)  and  the  financial 
reporting  requirements  imposed  by  the 
Federal  Accounting  Standards  Advisory 
Board.  The  objective  of  the  rule  is  to 
improve  management  of  DoD  assets  The 
rule  does  not  duplicate,  overlap,  or 
conflict  with  any  other  Federal  rules. 
There  are  no  known  significant 
alternatives  that  will  enable  DoD 
compliance  with  the  Chief  Financial 
Officers  Act  of  1990  and  the  Federal 
Accounting  Standards  Advisory'  Board 
reporting  requirements. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  new  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 


to  publish  an  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
comment   DoD  considers  the 
iinpl(!mentation  of  unique 
identification — also  known  as  UID.  to  be 
a  strategic  imperative,  necessary  to 
efficiently  move  supplies  to  warfighters. 
This  interim  rule  adds  retquirements  for 
contractors  to  uniquely  mark  items  and 
to  provide  for  identificatitm  of  the 
(iovernments  acquisition  cost  of  items 
that  are  to  be  delivered  to  DoD.  It  will 
enhance  logistics,  contracting,  and 
financial  busines.s  transactions 
supporting  L'  S  and  coalition  troops. 
Through  the  new  policy.  DoD  can 
consistentlv  capture  the  value  of  items 
it  hu\s.  control  these  items  during  their 
use  and  combat  counterfeiting  of  parts. 
It  will  fiirther  enable  DoD  to  make 
appropriate  entries  into  its  property 
ac( ouiitdbditv.  inventory,  and  financial 
management  information  systems 
toward  achieving  ccmipliance  with  the 
(ihief  Financial  Officers  Act,  DoD  issued 
I 'ID  polic\  by  memorandum  dated  |uly 
29.  2003.  requiring  implementation  by 
January  1.  2004.  Immediate  publication 
(if  this  rill"  is  essential  to  allow  effective 
unplementatiori  of  the  policy  by  January 
1.  2004   Comments  received  in  response 
to  this  interim  rule  will  be  considered 
in  the  formation  of  the  final  rule. 

List  of  Subjects  in  48  CFR  Parts  202, 
204,  211.  212,  243.  and  252 

Ckivernment  procurement. 

Mithele  P.  Peterson. 

i\>'(  iitnr  Editor.  Dfffnsf  Arqiiisitiori 
Ht'^iiliitiiins  ( 'oiincil 

m  Therefore,  48  CFR  Parts  202.  204,  21 1 . 
212,  243.  and  252  are  amended  as 
follows: 

■  1   The  authority  i:itation  for  48  CFR 
Parts  202.  204,  211,  212,  243,  and  252 
continues  to  read  as  follows: 

.-Vuthorily:  41  li  S C.  421  and  48(:FK 

chrtJlttT   1 

PART  202— DEFINITIONS  OF  WORDS 
AND  TERMS 

■  2  .Section  202  101  is  amended  by 
adding,  in  alphabetical  order,  a 


definition  of  "Unique  item  identifier"  to 
read  as  follows: 

202.101     Definitions. 


Unique  item  identifier  means  a  set  of 
data  marked  on  items  that  is  globally 
unique,  unambiguous,  and  robust 
enough  to  ensure  data  information 
quality  throughout  life  and  to  support 
multi-faceted  business  applications  and 
users. 

PART  204— ADMINISTRATIVE 
MATTERS 

■  3.  Section  204.7104-1  is  amended  by 
revising  paragraph  (a)(3J  to  read  as 
follows: 

204.71 04-1     Criteria  for  establishing. 


(3)  Informational  subline  items  shall 
be  used  to  identify' — 

(i)  Each  accounting  classification 
citation  assigned  to  a  single  contract 
line  item  number  when  use  of  multiple 
citations  is  authorized  (see  204.7103- 
l(a)(4)(ii)};and 

(ii)  The  Government's  acquisition  cost 
of  an  item  delivered  under  a  contract 
when — 

(A)  The  item  requires  a  unique  item 
identifier;  and 

(B)  A  separately  priced  contract  line 
item  or  subline  item  is  not  practical. 


■  4.  Section  204.7104-2  is  amended  by 
adding  paragraphs  (e)(10)  and  (11)  to 
read  as  follows: 

204.71 04-2    Numbering  procedures. 


(10)  Subline  items  structured  to 
capture  the  acquisition  cost  of  spares 
that  will  require  unique  item  identifiers 
(delivery  schedule  and  fixed  price  are 
established  for  the  lot  of  spares  at  the 
contract  line  item  level). 


Item  No 


Supplies/service 


Quantity 


Unit 


Unit  price 


Amount 


0031     Spares  for  Torpedo  MK  45  Mod  1 

003101  Integrator  Assy  LD   Acq  Cost   $16  742  25 

003102  Pulse     Generator     Assy     LD      Acq     Cost 

$8  357  56 

003103  Dnve  ShaH  Assy  LD,  Acq  Cost  $6,365  12    .... 


50     LOT  $56,860.57 

50     EA  NSP 

50     EA  NSP 


$2,843,028.50 


50     EA 


NSP 


003116  Actual  Panel  Assy  LD   Acq  Cost  $5  730  56 

003117  Pulse  Decoder  Acq  Cost  <$5  000 


50     EA 
50     EA 


NSP 
NSP 
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(11)  Subline  items  structured  to 
captiu-e  the  acquisition  cost  of  spares 


that  will  require  unique  item  identifiers 
imder  a  cost-type  contract. 


Item  No. 


Supplies/service 


Quantity 


Unit 


Estimated 
cost' 


Total  estimated 
cost' 


0031  Spares  for  Torpedo  MK  45  Mod  1 

003101  Integrator  Assy  LD  

003102 Pulse  Generator  Assy  LD 

003103 Drive  Shaft  Assy  LD  


003116 Actual  Panel  Assy  LD 

003117 Pulse  Decoder  


50 

50 

EA 

50 

EA 

50 

EA 

50 

EA 

50 

EA 

$5,730.56 
$357.00 


$2,843,028.50 


Acquisition  cost  for  each  item  shall  be  reported  in  accordance  with  252.211-7003,  Item  Identification  and  Valuation 


I 

PART  211— DESCRIBING  AGENCY 
NEEDS 

■  5.  Sections  2 11. 2 74  through  2 11. 274- 
3  are  added  to  read  as  follows: 

21 1 .274    Kern  identification  and  valuation. 

21 1 .274-1     Item  identification. 

(a)  Contracts  shall  require  that  all 
items  delivered  to  the  Government — 

(1)  Be  delivered  under  a  contract  line 
item;  and 

(2)  Contain  unique  item 
identification,  or  a  DoD  recognized 
unique  identification  equivalent  (if  one 
is  not  already  marked],  if — 

(i)  The  Government's  acquisition  cost 
of  the  item  is  $5,000  or  more;  or 

(ii)  The  requiring  activity  determines 
that  unique  identification  is  necessary 
for  the  item  (e.g.,  serially  managed, 
mission  essential,  or  controlled 
inventory  piece  of  equipment  or  a 
repairable  item,  a  consiunable  item  or 
material  where  permanent  identification 
is  required,  or  a  component  of  a 
dehvered  item). 

(b)  The  contract  shall  include  a 
requirement  for  commonly  accepted 
commercial  marks  if  it  is  determined 
that  unique  item  identification  or  a  DoD 
recognized  unique  identification 
equivalent  is  not  required,  and  unique 
item  identification  is  not  already 
marked. 

21 1 .274-2    Government's  acquisition  cost 
of  items. 

(a)  Contracts  shall  identify  the 
Government's  acquisition  cost  for  all 
items  delivered.  The  preferred  approach 
for  identifying  the  Government's 
acquisition  cost  of  items  is  separate 
pricing  under  a  contract  line  item  or 
subline  item. 

(b)  When  separately  priced  contract 
line  items  or  subline  items  are  clearly 
not  practicable,  establish  separate 
informational  subline  items  (see 
204.7104-l(a))  for  identifying  the 
Government's  acquisition  cost. 

(1)  Informational  subline  items  used 
only  for  identification  of  the 


Government's  acquisition  cost  shall  be 
clearly  identified  as  such  and  shall  not 
be  used  as  a  basis  for  payment. 
(2)  When  the  Government's 
acquisition  costs  for  like  items  differ, 
use  a  separate  informational  subline 
item  to  identify  the  acquisition  cost  for 
those  items. 

(c)  The  Goverrunent's  acquisition  cost 
for  items  delivered  under — 

(1)  Fixed-price  contracts  is  the  unit 
price  identified  at  contract  award, 
updated  by  any  contract  modifications. 

(2)  Cost-type  contracts  is  the 
contractor's  fully  burdened  actual  cost 
for  each  item,  plus  a  proportionate 
amount  of  the  fee  at  ^e  time  the  item 
is  delivered  to  the  Government 

(i)  Items  valued  at  $5,000  or  more 
shall  be  identified  in  a  separate  contract 
line  item  or  subline  item. 

(ii)  Items  valued  below  $5 ,000  may  be 
combined  under  a  contract  line  item  or 
subline  item;  however,  the  contractor 
must  report  the  Government's 
acquisition  cost  of  each  item. 

(d)  Modify  the  contract  to  establish 
separate  contract  line  items  or  subline 
items  prior  to  delivery  of  items  that 
were  not  identified  as  contract 
deliverables  at  the  time  of  contract 
award. 

(e)  The  Government's  acquisition  cost 
of  components  delivered  within  end 
items  need  not  be  identified. 

21 1 .274-3    Contract  clause. 

Use  the  clause  at  252.211-7003,  Item 
Identification  and  Valuation,  in 
solicitations  and  contracts  that  require 
delivery  of  one  or  more  "items"  as 
defined  at  252.21  l-7003{a).  Complete 
paragraph  (b)  of  the  clause  with  the 
contract  line  item  number  or  subline 
item  number  and  description  of  the 
item(s)  requiring  unique  identification. 

PART  212— ACQUISITION  OF 
COMMERCIAL  ITEMS 

■  6.  Section  212.301  is  amended  by 
adding  paragraph  (f)(vii)  to  read  as 
follows: 


212.301     Solicitation  provisions  and 
contract  clauses  for  the  acquisition  of 
commercial  items. 

*         *         *         *         * 

(f)*   *   * 

(vii)  Use  the  clause  at  252.211-7003. 
Item  Identification,  as  prescribed  at 
211.274-3. 

PART  243-CONTRACT 
MODIRCATIONS 

■  7.  Section  243.171  is  amended  as 
follows: 

■  a.  By  redesignating  the  introductory 
text  and  paragraphs  (a),  (b),  and  (c),  as 
paragraphs  (a)  and  (a)(1),  (2),  and  (3), 
respectively;  and 

■  b.  By  adding  a  new  paragraph  (b)  to 
read  as  follows: 


243.171 
funds. 


Obligation  or  deobiigation  of 


(b)  When  changes  in  the  value  of  the 
contract  result  in  changes  to  the 
Government's  acquisition  cost  of 
delivered  items,  the  contracting  officer 
shall  allocate  those  changes  to  the 
acquisition  cost  of  those  items. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

■  8.  Section  252.211-7003  is  added  to 
read  as  follows: 

252.211-7003    Item  Identification  and 
Valuation. 

As  prescribed  in  211.274-3.  use  the 
following  clause: 

Item  Identification  and  Valuation  (|an  2004) 

(a)  Definitions.  As  used  in  this  clause — 
Autonwtir  identification  dfvicf  means  a 
device,  such  as  a  reader  or  interrogator,  used 
to  retrieve  data  encoded  on  machine-readable 
media. 

Cnmmonlv  accepted  commercial  marks 
means  anv  svstem  of  mari<.ing  products  fc 
identification  that  is  in  use  generally 
throughout  c:ommercial  industry  or  within 
commerc:ial  industry  sectors.  Some  examples 
ot  commonly  accepted  c:ommercial  marks 
are:  EAN.Utic  Global  Trade  Item  Number; 
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Automotive  Industry  Action  Group  B-4  Parts 

identification  and  Traclting  .^ppii(•atlo;l 
Standard,  and  B-2  Vehicle  Menlifu  ation 
Number  Bar  C^ode  Label  Standard,  .^merii  an 
Truclting  .\ss<)(  latinn  V'ehii  le  Maintenani  e 
Reporting  Standards:  tlet:tronic  Inciustries 
.Mliani  e  El.-\  HU2  Prodii-.  t  Marl>.mg  Standard: 
and  T^■le<  omnuinu  ations  Maniifai  turers 
Common  Language  f-Jiuipmnnt  Identity  ati-m 
Code 

Data  qualifwr  means  a  spei  ified  <  haractf-r 
(or  string  of  characters)  that  immediately 
precedes  a  data  field  that  defines  the  general 
category  or  mlendeii  ^l^^'  of  the  data  th.it 
follows 

DoD  rf(  Oifniifd  uniq\if  idrntilii  atinn 
fquivalrnt  means  a  unique  identifii  ation 
metho<i  that  is  in  >  ommercial  use  that  i  an  be 
used  to  uniqueK  identify  DoD  items  thai  are 
purchased  from  commercial  industries  that 
use  the  unique  identifit ation  equivalents. 
Some  examples  are:  L.-\.\  1  'C!r  Global 
Individual  .^sset  Identifier,  health  care 
I  apita'  assets  labeled  with  the  Health 
Industry  Bar  Ciode  Standard,  and  the 
.Automotive  Industry  .A(  tion  Group  B-2 
Vehu  le  Identification  .N'umtitT  Hnr  Code 
Label  Standard 

Enterpnstf  means  the  entity  (i.e.,  a 
manufai  turer  or  vendor)  responsible  for 
assigning  unique  item  identifiers  to  items. 

EntfTpnsf'  identifier  means  a  code  that  is 
uniquely  assigned  to  an  enterprise  bv  a 
registration  (or  controlling)  authority. 

Covfrn mint's  acquisition  c ost  means — 

(1)  For  fixed-price  contracts,  the  unit  price 
identified  at  contract  award,  updated  by  any 
contract  modifications:  and 

(2)  For  cost-type  contracts,  the  Contrac:tor's 
fully  burdened  actual  cost  that  has  been 
accumulated,  plus  a  proportionate  amount  of 
fee  for  ea(  h  item  at  the  time  the  item  is 
delivered. 

Issuing  agency  code  means  a  code  that 
designates  the  rwistration  (or  controlling) 
authority 

Item  means  a  single  article  or  unit  formed 
by  a  grouping  ot  < omponent  or  constituent 
parts  required  to  be  delivered  in  accordance 
with  the  terms  and  londitions  of  this 
contrac  t   I'nder  this  contrac:t.  an  item  is  any 
article  produced,  stocked,  stored,  issued,  or 
used,  or  anv  product,  including  systems, 
materiel,  parts,  subassemblies,  sets,  or 
accessories. 

Ma(  hme-rt'odable  means  an  automatic 
information  tec  hnology  media,  such  as  bar 
codes,  contact  memory  buttons,  radio 
frequenc  v  identification,  or  optical  memory 
(  ards 

Unginal  part  numbrr  means  a  combination 
of  numbers  or  letters  assigned  by  the 
enterprise  at  asset  (  reation  to  a  class  of  items 
with  the  same  form.  fit.  function,  and 
interface 

Registration  lor  <  ontmllingl  authoritv 
means  an  organization  responsible  for 
assigning  a  non-re[)eatahle  identifier  to  an 
enterprise  (i  e.   Dun  ii  Bradstreets  Data 
Universal  Numbering  System  IDLNS) 
Number.  Lniform  C"ode  Council  (LCC)  F.A.\ 
International  (FAN)  Companv  Prefix,  or 
Defense  Logistics  Information  System  (DLIS) 
Commercial  and  Government  Entity  (CAGE) 
Number] 

Serial  number  mthin  the  enterprise 
identifier  or  unique  'ierial  number  means  a 


combination  of  numbers,  letters,  or  symbols 
assigned  bv  the  enterprise  to  an  item  that 
provides  for  the  differentiation  of  that  item 
from  anv  other  like  and  unlike  item  and  is 
never  used  again  within  the  enterprise. 

Serial  number  nithin  the  part  number  or 
serial  number  means  a  i  ombination  of 
numbers  or  letters  .is.signi'ci  by  the  enterprise 
to  an  item  that  provides  for  the 
differentiation  of  that  item  frcjm  anv  other 
like  Item  within  a  part  number  assignment. 

Seriali/.atinn  within  the  enterprise 
identifier  lut'^ns  eac  h  Item  produced  is 
assigned  ,1  stTial  numfier  that  is  unique 
ainoiig  all  the  langiblr  items  produced  bv  the 
enterprise  and  is  never  used  again    The 
enterprise  is  responsible  for  ensuring  unique 
serialization  within  the  enterprise  identifier. 

Serialization  within  the  part  number 
means  each  item  mI  .i  p.irtn  iilar  part  number 
is  assigned  a  unique  serial  nuinber  within 
that  part  number  .issigninent  The  entt^prise 
is  responsible  tor  ensuring  unKpie 
serialization  within  the  part  number  within 
the  enterprise  identifier 

L'nique  item  identitu  iition  ine,iiis  marking 
an  item  with  machine-readable  data  elements 
to  distinguish  it  from  all  other  like  and 
unlike  items. 

Unique  item  identilier  means  a  set  of  data 
marked  on  items  that  is  globally  uniipie. 
unambiguous,  and  robust  enough  to  ensure 
data  information  qualit\  thinughout  life  and 
to  support  multi-faceted  business 
applications  and  users. 

(b)  Unique  item  identification. 

(1)  The  (A)ntractor  shall  provide  unique 
item  identification  marking,  or  a  UoD 
recognized  unicjue  identification  equivalent 
(if  one  is  not  already  marked),  for — 

(i)  All  items  delivered  iiiidfr  this  ccjntract 
for  which  the  Governmeiil  s  acquisitioacost 
is  $5,000  or  more;  and 

(ii)  The  following  items  to  be  delivered 
under  this  contrai  t 


Contract  Line  Item 


Desc  nption 


(2)  The  unique  item  identifier  and  the 
component  data  elements  ot  the  unique  item 
identifier  shall  not  change  over  the  life  of  the 
item. 

(3)  Data  elements. 

(i)  For  items  that  are  serialized  within  the 
enterprise  identifier,  the  unique  identifier 
shall  include  the  data  elements  of  issuing 
agenc:y  code,  enterprise  identifier,  and  a 
unique  serial  number. 

(ii)  For  items  that  are  serialized  within  the 
part  number  within  the  (enterprise  identifier. 
the  unique  identifier  shall  inc  lude  the  data 
elements  ot  issuing  ageni  v  code,  enterprise 
identifier,  the  original  part  number,  and  the 
serial  number. 

(iii)  The  issuing  agency  code  shall  be 
derived  from  the  data  ()ualifier  for  the 
enterprise  uientitier 

(iv)  The  issuing  agency  code  shall  not  be 
plac:ed  on  the  item 

(4)  Data  syntax  and  semanti,  s  The 
Contrai  tor  shall  — 


(i)  Mark  the  encoded  data  elements  (except 
issuing  agency  code)  on  the  item  using  any 
of  the  following  three  types  of  data  qualifiers, 
as  spec:ified  elsewhere  in  the  contract: 

(A)  Data  Identifiers  (DIs)  (Format  06). 

(B)  Application  Identifiers  (AIs)  (Format 
05).  in  accordance  with  ISO/IEC  International 
Standard  15418,  Information  Technology — 
EAN/UCC;  .Application  Identifiers  and  ASC 
MH  10  Data  Identifiers  and  ASC  MH  10  Data 
Identifiers  and  Maintenance. 

(C)  Text  Element  Identifiers  (TEIs),  in 
accordance  with  the  DoD  collaborative 
solution  "DD"  format  for  use  until  the  final 
solution  is  approved  by  ISO  ITCl/SC  31. 
(Note:  The  DoD  c:ollaborative  solution  is 
desc:ribed  in  .Appendix  D  of  the  DoD  guide 
to  L'niquely  Identifying  Tangible  Items, 
available  at  httpJ/w'ww.acq. osd.mil/uid.] 

(ii)  Use  high  capac:ity  automatic 
identification  devices  in  unique 
identific:atiop  that  conform  to  ISO/IE(" 
International  Standard  15434.  Information 
Technology — Syntax  for  High  Gapac:itv 
.Automatic  Data  Capture  Media. 

(5)  Marking  items.  Unless  otherwise 
spec  itied  in  the  contract,  data  elements  for 
unique  identification  (enterprise  identifier, 
serial  number,  and.  for  serialization  within 
the  part  number  only,  original  part  number) 
shall  be  placed  on  items  requiring  marking 
bv  paragraph  (h)(1)  of  this  clause  in 
accordanc:e  with  the  standard  practic:e  of 
MlL-STI>-i:tOK.  Identification  Marking  of 
U.S.  Military  Property. 

(c)  Commc^nly  accepted  commercial  marks. 
The  Ccmtrac  tor  shall  provide  c:ommonly 
accepted  c  ommercial  marking  for  items 
delivered  under  this  contract  that  are  not 
required  to  have  unique  item  identification 
or  a  DoD-rei  ognized  unique  identification 
ec;|uivalent  under  paragraph  (b)  of  this  clause. 

(d)  Item  records.  Rec:ords  of  all  items 
delivered  to  the  Government  shall  include,  at 
a  minimum,  the  following  information: 

1 1)  Description. 

(2)  Unique  item  identifier  concatenated  or 
other  approved  item  identifier. 

(3)  Quantity  shipped. 

(4)  L'nit  ot  measure. 

(5)  .Acciuisition  cost. 
(B)  Ship-to  code. 

|7)  Shipment  date. 

(8)  Enterprise  identifier. 

(^i)  Serial  number. 

(10)  Original  part  number, 

(e)  Valuation.  The  Contractor  shall  report 
the  Government's  acquisition  cost  of  items 
delivered  under  this  contract  as  follows: 

(1)  Except  as  spec:ified  in  paragraph 
(e)(3)(ii)  of  this  clause,  the  Contractor  shall 
report  the  Government's  acquisition  cost  of 
items  'jnder  separately  priced  contract  line 
item  numbers,  subline  item  numbers,  or 
informational  subline  item  numbers. 

(2)  When  informational  subline  items  are 
used  only  for  identification  of  the 
tlovernmenfs  acquisition  c;ost,  they  will  be 
( learly  identified  as  such  and  shall  not  be 
used  as  a  basis  for  payment. 

(3)  The  Contractor  shall  normally  report 
the  Government's  acquisition  cost  for  items 
under  cost-type  .::ontrat:ts  to  the  Contracting 
Officer  at  the  time  of  delivery,  but  in  no 
event  later  than  the  close  of  the  Contractor's 
fisc;al  period  during  which  the  delivery  was 
made. 
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(i)  When  a  unique  item  identifier  is 
required,  the  Contractor  shall  report  the 
actual  cost  that  has  been  accumulated  for 
each  item  identified  in  paragraph  (b)  of  this 
clause  and  set  forth  in  a  contract  line  item 
or  subline  item. 

(ii)  When  a  commonly  accepted 
commercial  mark  is  required,  the  Contractor 


shall  report  the  actual  cost  that  has  been 
accumulated  for  each  item,  whether  or  not 
listed  in  paragraph  (b)  of  this  clause.  In  many 
cases,  such  items  will  have  been  combined 
under  a  single  contract  line  item  or  subline 
item. 

(f)  Subcontracts.  The  Contractor  shall 
include  the  requirements  of  this  clause  in  all 


subcontracts  that  will  result  in  delivery  of 

items  under  this  contract. 

(End  of  clause) 

[FR  Doc.  03-25827  Filed  10-9-03:  8:45  am) 

NLUNG  CODE  S001-06-l> 
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Proposed  Rules 


Federal  Register 

\'i)l.  m.  No     1<J7 

f-riday,  October  10,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  pnor  to  the  adoption  of  the  tmai 
rules. 


DEPARTME^f^  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  923 

[Docket  No.  FV03-92a-1  PR] 

Sweet  Cherries  Grown  in  Designated 
Counties  in  Washington;  Hearing  on 
Proposed  Amendment  of  Marketing 
Agreement  and  Order  No.  923 

AGENCY:  .\gn(:ultural  Marketing  Sei^ice. 
USDA. 

ACTION:  Notice  of  hedrmg  on  prupnst'd 
rulemaking. 

SUMMARY:  Notice  is  hereby  given  of  a 
public  hearing  to  receive  evidence  on 
si.x  proposed  amendments  to  Marketing 
Agreement  and  Order  No  923,  which 
regulate  the  handling  of  sweet  cherries 
grown  in  designated  counties  in 
Washington.  Four  amendments  are 
proposed  by  the  Washington  Cherry 
Marketing  Committee  (Committee), 
which  is  responsible  for  local 
administration  of  the  order:  .\dding  the 
authority  for  promotion,  including  paid 
advertising,  and  production  research 
projects;  adding  the  authority  to 
recommend  additional  rates  of 
assessment  for  individual  varieties  of 
cherries;  adding  the  authority  for  the 
Committee  to  accept  voluntarv 
contributions  for  marketing  research 
and  promotion,  including  paid 
advertising,  and  production  research 
projects;  and  adding  a  public:  member 
and  alternate  public  member  tn  the 
Committee.  Two  additional 
amendments  are  proposed  by  the 
Agricultural  Marketing  Service: 
establishing  tenure  limitations  for 
Committee  members;  and  requiring  that 
continuance  referenda  be  conducted  on 
a  periodic  basis  to  ascertain  grower 
support  for  the  order  and  adding  more 
flexibility  in  the  termination  provisions. 
These  proposals  are  intended  to 
improve  the  operation  and  functioning 
of  the  Washington  sweet  cherry 
marketing  order  program. 


DATES:  The  hearing  will  begin  at  9  a.m. 
in  'J'tikima.  Washington,  on  November 
18.  JOO 3.  and.  if  iiecessarv,  will 
( iintuuie  the  next  day  beginning  at  9 
a  m. 

ADDRESSES:  The  hearing  will  be  held  at 
the  W.L.  Han.seii  Building,  105  S.  18th 
Street.  Yakima,  Washington  98901. 
FOR  FURTHER  INFORMATION  CONTACT: 

.Meliss.i  ,S(  hniaedick,  Marketing  Order 
Administration  Branc:h,  Fruit  and 
Vegetable  Programs.  AM.S.  USDA,  P.O. 
Box  1035,  Moab.  Ctah;  telephone:  (435) 
259-7988.  Fax:  (435)  259-4945. 

Small  businesses  may  request 
information  on  this  proceeding  by 
(  nntcU  ting  |a\  Cuerber,  Marketing  (3rder 
Adiniiii>tratinn  Branch.  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  room 
2525-S,  PO  Box  9645B.  Washington.  DC 
20090-H45b;  telephone:  (202)  720-2491, 
Fax:  (202)  720-8938. 
SUPPLEMENTARY  INFORMATION:  This 
adininistr<iti\  e  action  is  instituted 
pursuant  to  the  .Xgrii  ult:iral  Marketing 
Agreemttnt  Act  of  1937,  as  amended  (7 
U.S,C,  601-674),  hereinafter  referred  to 
as  the  "Act."  This  ac:tion  is  governinl  b\- 
tht!  provisions  of  sections  556  and  557 
of  title  5  of  the  L'nited  States  (lode  and, 
therefore,  is  exc:luded  from  the 
requirements  of  Executive;  Order  12866. 

The  Regulatorv  Flexibilitv  Act  (5 
r  S  ("  tiOl  ft  spq  )  seeks  Xo  ensure  that 
vvithin  the  statutory  authority  of  a 
program,  the  regulatorv  and 
informational  reciuirenients  are  tailored 
to  the  size  and  nature  of  small 
businesses.  Interested  persons  are 
invited  to  present  evidence  at  the 
hearing  on  the  possible  regulatory  and 
informational  impacts  of  the  proposals 
on  small  businesses. 

The  amendments  proposed  herein 
have  been  revic^wed  under  Executive 
Order  12988,  Civil  lustice  Reform.  They 
are  not  intendtid  to  have  retroactive 
effect.  If  adopted,  the  proposed 
amendinei.ts  would  not  preempt  anv 
State  or  loc;al  laws,  rttgulations,  or 
policies,  unless  they  present  an 
irrcjconcilable  c:onflic:t  with  the 
proposals 

•   Tne  Ac:t  provides  that  administrative 
pr()c:eedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
sec;ti(m  608c:(  15)(  A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 


and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  The  Act  provides  that 
the  district  court  of  the  United  States  in 
any  district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  USDA's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Act  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  orders  (7  CFR  part  900). 

The  Committee  proposes  the 
following  amendments  as  summarized 
below: 

1,  Amend  the  order  to  authorize 
promotional  activities,  including  paid 
advertising,  and  production  research 
projects. 

2,  Amend  the  order  to  authorize  the 
recommendation  of  additional  rates  of 
assessment  for  individual  varieties  of 
c;herries. 

3.  Allow  the  Committee  to  accept 
voluntary  contributions  for  marketing 
research  and  promotion,  including  paid 
advertising,  and  production  research 
projects. 

4.  Add  a  public  member  and  alternate 
public  member  to  the  Committee. 

The  Committee  works  with  USDA  in 
administering  the  order.  These 
proposals  have  not  received  the 
approval  of  the  Department.  The 
Committee  believes  that  the  proposed 
changes  would  improve  the 
administration,  operation,  and 
functioning  of  the  order. 

In  addition,  USDA  proposes  adding 
two  provisions  that  would  help  assure 
that  the  operation  of  the  program 
conforms  to  current  Department  policy. 
These  provisions  would  establish  tenure 
requirements  for  Committee  members 
and  require  that  continuance  referenda 
be  conducted  on  a  periodic  basis  to 
ascertain  industry  support  for  the  order 
and  adding  more  flexibility  in  the 
termination  provisions.  USDA  also 
proposes  to  allow  such  conforming 
changes  to  the  order  that  may  be 
necessary  as  a  result  of  the  hearing. 

The  public  hearing  is  held  for  the 
purpose  of:  (i)  Receiving  evidence  about 
the  economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendments  of  the  order;  (ii) 
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determining  whether  there  is  a  need  for 
the  proposed  amendments  to  the  order; 
and  (iii)  determining  whether  the 
proposed  amendments  or  appropriate 
modifications  thereof  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Testimony  is  invited  at  the  hearing  on 
all  the  proposals  and  recommendations 
contained  in  this  notice,  as  well  as  any 
appropriate  modifications  or 
alternatives. 

All  persons  wishing  to  submit  written 
material  as  evidence  at  the  hearing 
should  be  prepared  to  submit  four 
copies  of  such  material  at  the  hearing 
and  should  have  prepared  testimony 
available  for  presentation  at  the  hearing. 

From  the  time  the  notice  of  hearing  is 
issued  and  until  the  issuance  of  a  final 
decision  in  this  proceeding,  USDA 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  an 
interest  in  the  proceeding.  The 
prohibition  applies  to  employees  in  the 
following  organizational  units:  Office  of 
the  Secretary  of  Agriculture;  Office  of 
the  Administrator,  AMS;  Office  of  the 
General  Counsel;  and  the  Fruit  and 
Vegetable  Programs,  AMS. 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

List  of  Subjects  in  7  CFR  Part  923 

Cherries,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

PART  923— SWEET  CHERRIES 
GROWN  IN  JESIGNATED  COUNTIES 
IN  WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  923  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Testimony  is  invited  on  the 
following  proposals  or  appropriate 
alternatives  or  modifications  to  such 
proposals. 

Proposals  submitted  by  the 
Washington  Cherry  Marketing 
Committee: 

Proposal  No.  1 

Amend  §923.45  to  read  as  follows: 

§  923.45    Production  and  marketing 
research,  promotion  and  market 
development. 

The  committee,  with  the  approval  of 
the  Secretary,  may  establish  or  provide 
for  the  establishment  of  projects 
involving  production  research, 
marketing  research  and  development, 
and  marketing  promotion,  including 
paid  advertising,  designed  to  assist, 
improve,  or  promote  the  marketing. 


distribution,  consimiption  or  efficient 
production  of  cherries.  The  expense  of 
such  projects  shall  be  paid  from  funds 
collected  pursuant  to  §§  923.41  and 
923.43. 

Proposal  No.  2 

In  §  923.41,  redesignate  paragraph  (c) 
as  paragraph  (d)  and  add  a  new 
paragraph  (c)  to  read  as  follows: 

§923.41     Assessments. 

***** 

(c)  Based  upon  a  recommendation  of 
the  committee  or  other  available  data, 
the  Secretary  shall  fix  the  rate  of 
assessment  that  handlers  shall  pay  on 
all  cherries  handled  during  each  fiscal 
period,  and  may  also  fix  supplemental 
rates  of  assessment  on  individual 
varieties  or  subvarieties  to  secure 
sufficient  funds  to  provide  for  projects 
authorized  under  §  923.45.  At  any  time 
during  the  fiscal  period  when  it  is 
determined  on  the  basis  of  a  committee 
recommendation  or  other  information 
that  a  different  rate  is  necessary  for  all 
cherries  or  for  any  varieties  or 
subvarieties,  the  Secretary  may  modif\' 
a  rate  of  assessment  and  such  new  rate 
shall  apply  to  any  or  all  varieties  or 
subvarieties  that  are  shipped  during  the 
fiscal  period. 
***** 

Proposal  No.  3 

Add  a  new  §  923.43  to  read  as  follows: 

§923.43    Contributions. 

The  committee  may  accept  voluntary 
contributions  but  these  shall  only  be 
used  to  pay  expenses  incurred  pursuant 
to  §923.45.  Furthermore,  such 
contributions  shall  be  free  from  any 
encurabrcmces  by  the  donor  and  the 
committee  shall  retain  complete  control 
of  their  use. 

Proposal  No.  4 

Revise  §  923.20  to  read  as  follows: 

§923.20    Establishment  and  membership. 

There  is  hereby  established  a 
Washington  Cherry  Meirketing 
Committee  consisting  of  seventeen 
members,  each  of  whom  shall  have  an 
alternate  who  shall  have  the  same 
qualifications  as  the  member  for  whom 
he  or  she  is  an  alternate.  Ten  members 
and  their  respective  alternates  shall  be 
growers  or  officers  or  employees  of 
corporate  growers.  Six  of  the  members 
and  their  respective  alternates  shall  be 
handlers,  or  officers  or  employees  of 
handlers.  One  member  and  his  or  her 
respective  alternate  shall  be  a  public 
member  who  is  neither  a  grower  nor  a 
handler.  The  ten  members  of  the 
committee  who  are  growers  or 


employees  or  officers  of  corporate 
growers  are  referred  to  in  this  peirt  as 
"grower  members"  of  the  committee: 
and  six  members  of  the  committee  who 
shall  be  handlers,  or  officers  or 
employees  of  handlers  are  referred  to  in 
this  part  as  "handler  members"  of  the 
committee.  Five  of  the  grower  members 
and  their  respective  alternates  shall  be 
producers  of  cherries  in  District  1 ,  and 
five  of  the  grower  members  and  their 
respective  alternates  shall  be  producers 
of  cherries  in  District  2.  Three  of  the 
handler  members  and  their  respective 
alternates  shall  be  handlers  of  cherries 
in  District  1,  and  three  of  the  handler 
members  and  their  representative 
alternates  shall  be  handlers  of  cherries 
in  District  2. 

Amend  §  923.22  by  adding  a  new 
paragraph  (b)(4)  to  read  as  follows: 

§  923.22    Nomination. 

***** 

(4)  The  grower  and  handler  members 
of  the  committee  shall  nominate  the 
public  member  and  alternate  public 
member  at  the  first  meeting  following 
the  selection  of  members  for  a  new  term 
of  office. 

USDA  proposes  the  following: 

Proposal  No.  5 

Revise  §923.21  to  read  as  follows: 

§923.21    Term  of  office. 

The  term  of  office  of  each  member 
and  alternate  member  of  the  committee 
shall  be  for  two  years  beginning  April  1 
and  ending  March  31.  Members  and 
alternate  members  shall  serve  in  such 
capacities  for  the  portion  of  the  term  of 
office  for  which  they  are  selected  and 
have  qualified  and  until  their  respective 
successors  are  selected  and  have 
qualified.  Committee  members  shall  not 
serve  more  than  three  consecutive 
terms.  Members  who  have  ser\'ed  for 
three  consecutive  terms  must  leave  the 
committee  for  at  least  one  year  before 
becoming  eligible  to  ser\'e  again. 

Proposal  No.  6 

In  §  923.64,  redesignate  paragraph  (d) 
as  paragraph  (e).  and  add  a  new 
paragraph  (d)  to  read  as  follows: 

§923.64    Termination. 

***** 

(c)  The  Secretary'  shall  terminate  the 
provisions  of  this  part  whenever  it  is 
found  that  such  termination  is  favored 
by  a  majority  of  producers  who,  during 
a  representative  period,  have  been 
engaged  in  the  production  of  cherries: 
Provided,  that  such  majority  has,  during 
such  representative  period,  produced 
for  market  more  than  50  percent  of  the 
volume  of  such  cherries  produced  for 
market. 
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(d)  The  Secretan'  shall  conduct  a 
referendum  six  years  after  the  effective 
date  of  this  section  and  every  sixth  year 
thereafter,  to  ascertain  whether 
continuance  of  this  subpart  is  favored 
by  producers.  The  Secretary  may 
terminate  the  provisions  of  this  subpart 
at  the  end  of  any  fiscal  period  in  which 
the  Secretarv  has  found  that 
continuance  of  this  subpart  is  not 
favored  bv  producers  who.  during  a 
representative  period  determined  by  the 
Secretary,  have  been  engaged  in  the 
production  of  cherries  in  the  production 
area. 


Proposal  No.  7 

Make  such  changes  as  may  be 
necessary  to  the  order  to  conform  with 
any  amendment  thereto  that  may  result 
from  the  hearing. 

Dated;  October  6.  2003. 
A.J.  Yates, 

Administrator.  Agricultural  Marketing 
Service. 
IFR  Doc  03-25672  Filed  10-9-03;  8:45  am] 

BILLING  CODE  3410-02-M 


DEPARTMENT  OF  AGRICULTURE 
AgricuHural  Marketing  Service 

7  CFR  Part  946 

[Docket  No.  FV03-946-1  PR] 

Irish  Potatoes  Grown  in  Washington; 
Hearing  on  Proposed  Amendment  of 
Marketing  Agreement  and  Order  No. 
946 

AGENCY:  Agr'cultural  Marketing  Service. 
USD  A. 

ACTION:  Notice  of  hearing  on  proposed 
rulemaking. 

SUMMARY:  Notice  is  hereby  given  of  a 
public  hearing  to  receive  evidence  on 
nine  proposed  amendments  to 
Marketing  Agreement  and  Order  No. 
946,  which  regulate  the  handling  of 
Irish  potatoes  grown  in  Washington. 
Seven  amendments  are  proposed  by  the 
State  of  Washington  Potato  Committee 
(Committee),  which  is  responsible  for 
local  administration  of  the  order  These 
are:  adding  the  authority  to  establish 
container  and  marking  regulations; 
requiring  Committee  producer  members 
to  have  produced  potatoes  for  the  fresh 
market  in  at  least  3  out  of  the  last  5 
years  prior  to  nomination;  incorporating 
language  currently  existing  in  the  Rules 
and  Regulations  subpart  pertaining  to 
selection  and  establishment  of  districts; 
requiring  Committee  nominees  to 
submit  a  signed  acceptance  letter  prior 


to  appointment  by  the  Agricultural 
Marketing  Service  (AMS);  allowing  for 
nominations  to  be  held  at  large  industry 
meetings;  adding  the  authority  to 
change  the  size  of  the  Committee;  and 
adding  the  authority  to  allow  for 
additional  alternates  to  serve  when  a 
(Committee  member  and  that  member's 
alternate  are  unable  to  serve.  AMS 
proposed  two  additional  amendments  to 
establish  tenure  limitations  for 
Conunittee  members  and  require  that 
continuance  referenda  be  conducted  on 
a  periiuiic  basis  to  ascertain  grower 
sujiport  ior  the  order. 

DATES:  The  hearing  will  begin  at  9  a.m. 
in  Moses  l^ke,  Washington,  on 
November  20.  2003. 

ADDRESSES:  The  hearing  will  be  held  at 
the  Best  Western  Hallmark  Inn.  3000 
Marina  Drive.  Moses  Lake.  Washington. 
98837,  (8Hh)-603-9330. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melissa  .Sihiii.iedick.  Marketing  Order 
Administration  Braiu.h.  Fruit  and 
Vegetable  Programs.  AMS,  USDA.  PO 
Box  103,').  ,Moab.  Utah;  telephone;  (435) 
259-7988,  Fax: (435)  259-4945. 
Small  businesses  niav  request 
information  on  this  proceeding  by 
contacting  )ay  Guerber,  Marketing  Order 
Administration  Branc:h.  Fruit  and 
Vegetable  Programs,  AM.S,  I'.SDA.  room 
252.5-S.  PO  Box  9(i45b.  Washington,  DC 
20090-6456;  telephone:  (202)  720-2491, 
Fax:  (202;  720-8938. 

SUPPLEMENTARY  INFORMATION:  This 
adiiiuustrative  action  is  instituted 
pursuant  to  the  ,\gricultural  Marketing 
Agreement  .Act  of  1937,  as  amended  (7 
use.  601-674),  hereinafter  referred  to 
as  the  "Act."  This  action  is  governed  bv 
the  provisions  of  sections  556  and  557 
of  title  5  of  the  I  'nited  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  (5 
I'.S.C  601  et  sec/.)  seeks  to  ensure  that 
within  the  statutory  authority  of  a 
program,  the  regulatory  and 
informational  requirements  are  tailored 
to  the  size  and  nature  of  small 
businesses.  Interested  persons  are 
invited  to  present  evidence  at  the 
hearing  on  the  possible  regulatory  and 
informational  impacts  of  the  proposals 
on  small  businesses. 

The  amendments  proposed  herein 
have  been  reviewed  under  Executive 
Order  12988,  Civil  justice  Reform.  They 
are  not  intended  to  have  retroactive 
effect.  If  adopted,  the  proposed 
amendments  would  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the 
proposals. 


The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  The  Act  provides  that 
the  district  court  of  the  United  States  in 
any  district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  USDA's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Act  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  orders  (7  CFR  part  900). 

The  Committee  proposes  the 
following  amendments  as  summarized 
below. 

1.  Amend  the  order  to  authorize 
container  and  marking  regulations.  This 
would  encompass  size,  capacity,  weight, 
dimensions,  pack,  and  marking  or 
labeling  of  the  container,  or  containers, 
which  may  be  used  in  packaging  or 
handling  of  Irish  potatoes  grown  in 
Washington. 

2.  Amend  the  order  to  add  language 
to  require  production  for  the  fresh 
market  in  at  least  3  out  of  5  years 
preceding  nomination  to  the  committee 
for  all  producer  members. 

3.  Make  administrative  changes  in 
§946.25  "Selection"  and  §946.31 
"District"  to  incorporate  language 
currently  in  the  Rules  and  Regulation 
subpart. 

4.  Amend  the  order  to  add  language 
requiring  Committee  nominees  to 
submit  a  signed  letter  of  acceptance 
prior  to  selection  by  AMS. 

5.  Allow  for  nominations  to  be  held 
at  any  industry  meeting  rather  than 
requiring  separate  meetings  in  each  of 
the  districts,  as  currently  required  by 
the  order. 

6.  Amend  the  order  to  authorize  the 
Committee  to  reconamend  changes  in 
the  number  of  Committee  members  and 
alternates.  Such  a  recommendation 
would  require  an  analysis  of  certain 
factors  within  the  industry  and  approval 
by  the  Department. 

7.  Allow  an  alternate  member  of  the 
same  classification  (producer  or 
handler)  to  serve  in  a  member's  place 
and  stead  in  the  event  a  Committee 
member  and  that  member's  alternate  are 
unable  to  attend  a  Committee  meeting. 
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The  Committee  works  with  USDA  in 
administering  the  order.  These 
proposals  have  not  received  the 
approval  of  the  Department.  The 
Committee  believes  that  the  proposed 
changes  would  improve  the 
administration,  operation,  and 
functioning  of  the  order. 

In  addition,  AMS  proposes  adding 
two  provisions  which  would  help 
assure  that  operation  of  the  program 
conforms  to  cmrent  Department  policy. 
The  first  provision  would  establish  a 
limit  on  the  number  of  consecutive 
terms  a  person  may  serve  as  member  on 
the  Committee.  The  second  provision 
would  require  that  continuance 
referenda  be  conducted  on  a  periodic 
basis  to  ascertain  industry  support  for 
the  order.  AMS  also  proposes  to  allow 
such  changes  to  the  order  as  may  be 
necessary  to  conform  with  any 
amendment  that  may  result  from  the 
hearing. 

The  public  hearing  is  held  for  the 
purpose  of:  (i)  Receiving  evidence  about 
the  economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendments  of  the  order;  fii) 
determining  whether  there  is  a  need  for 
the  proposed  amendments  to  the  order; 
and  (iii)  determining  whether  the 
proposed  amendments  or  appropriate 
modifications  thereof  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Testimony  is  invited  at  the  hearing  on 
all  the  proposals  and  recommendations 
contained  in  this  notice,  as  well  as  any 
appropriate  modifications  or 
alternatives. 

All  persons  wishing  to  submit  written 
material  as  evidence  at  the  hearing 
should  be  prepared  to  submit  four 
copies  of  such  material  at  the  hearing 
and  should  have  prepared  testimony 
available  for  presentation  at  the  hearing. 

From  the  time  the  notice  of  hearing  is 
issued  and  until  the  issuance  of  a  final 
decision  in  this  proceeding,  USDA 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  an 
interest  in  the  proceeding.  The 
prohibition  applies  to  employees  in  the 
following  organizational  units:  Office  of 
the  Secretary  of  Agriculture;  Office  of 
the  Administrator,  AMS;  Office  of  the 
General  Counsel;  and  the  Fruit  and 
Vegetable  Programs,  AMS. 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

List  of  Subjects  in  7  CFR  Part  946 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 


PART  946-4RISH  POTATOES  GROWN 
IN  WASHINGTON 

1 .  The  authority  citation  for  7  CFR 
part  946  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Testimony  is  invited  on  the 
following  proposals  or  appropriate 
alternatives  or  modifications  to  such 
proposals. 

Proposals  submitted  by  the  State  of 
Washington  Potato  Committee: 

Proposal  No.  1 

Amend  §  946.52  by  adding  a  new 
paragraph  (a)(5)  to  read  as  foUows: 

§946.52    Issuance  of  regulations. 

(a)  *   *   * 

(5)  To  regulate  the  size,  capacity, 
weight,  dimensions,  pack,  and  marking 
or  labeling  of  the  container,  or 
containers,  which  may  be  used  in  the 
packing  or  handlmg  of  potatoes,  or  both. 
***** 

Add  a  new  §  946.17  to  read  as  follows: 

§946.17    Pack. 

Pack  means  a  quantity  of  potatoes  in 
any  type  of  container  and  which  falls 
within  the  specific  weight  limits  or 
within  specific  grade  and/or  size  limits, 
or  any  combination  thereof, 
recommended  by  the  committee  and 
approved  by  the  Secretary. 

Add  a  new  §  946.18  to  read  as  follows: 

§946.18    Container. 

Container  means  a  sack,  box,  bag, 
crate,  hamper,  basket,  carton,  package, 
barrel,  or  any  other  type  of  receptacle 
used  in  the  packing,  transportation,  sale 
or  other  handling  of  potatoes. 

Proposal  No.  2 

Revise  §  946.22  to  read  as  follows: 

§946.22    Establishment  and  membership. 

The  State  of  Washington  Potato 
Committee  consisting  of  fifteen 
members,  of  whom  ten  shall  be 
producers  who  have  produced  potatoes 
for  the  fresh  market  for  at  least  three  out 
of  the  last  five  years  prior  to  nomination 
and  five  shall  be  handlers,  is  hereby 
established.  For  each  member  of  the 
committee  there  shall  be  an  alternate 
who  shall  have  the  same  qualifications 
as  the  member. 

Proposal  No.  3 

Amend  §  946.25  by  revising  paragraph 
(c)  to  read  as  follows: 

§946.25    Selection. 

***** 

(c)  The  Secretary  shall  select 
committee  membership  so  that,  diuing 
each  fiscal  period,  each  district,  as 


designated  in  §946.31,  will  be 
represented  as  follows: 

(1)  District  No.  1 — Three  producer 
members  and  one  handler  member: 

(2)  District  No.  2 — Two  producer 
members  and  one  handler  member; 

(3)  District  No.  3 — Two  producer 
members  and  one  handler  member: 

(4)  District  No.  4 — Two  producer 
members  and  one  handler  member; 

(5)  District  No.  5 — One  producer 
member  and  one  handler  member. 

Revise  §  946.31  to  read  as  follows: 

§946.31     Districts. 

For  the  purpose  of  determining  the 
basis  for  selecting  committee  members, 
the  following  districts  of  the  production 
area  are  hereby  established: 

(a)  District  No.  1 — The  counties  of 
Ferry,  Stevens.  Pend  Oreille,  Spokane, 
Whitman,  and  Lincoln,  plus  the  East 
Irrigation  District  of  the  Coliunbia  Basin 
Project,  plus  the  area  of  Grant  County 
not  included  in  either  the  Quincy  or 
South  Irrigation  Districts  which  lies  east 
of  tovraship  vertical  line  R27E,  plus  the 
area  of  Adams  County  not  included  in 
either  of  the  South  or  Quincy  Irrigation 
Districts. 

(b)  District  No.  2 — The  counties  of 
Kittitas,  Douglas,  Chelan,  and 
Okanogan,  plus  the  Quincy  Irrigation 
District  of  the  Columbia  Basin  Project, 
plus  the  area  of  Grant  County  not 
included  in  the  East  or  South  Irrigation 
Districts  which  lies  west  of  township 
line  R28E. 

(c)  District  No.  3 — The  counties  of 
Benton,  Klickitat,  and  Yakima. 

(d)  District  No.  4 — The  counties  of 
Walla  Walla,  Columbia,  Garfield,  and 
Asotin,  plus  the  South  Irrigation  District 
of  the  Columbia  Basin  Project,  plus  the 
area  of  Franklin  County  not  included  in 
the  South  District. 

(e)  District  No.  5— All  of  the 
remaining  counties  in  the  State  of 
Washington,  not  included  in  Districts 
No.  1,  2,  3,  and  4  of  this  section. 

Proposal  No.  4 

Revise  §  946.26  to  read  as  follows: 

§946.26    Qualification  and  acceptance. 

Any  person  nominated  to  serve  as  a 
member  or  alternate  member  of  the 
committee  shall,  prior  to  selection  by 
USDA,  qualify  by  filing  a  written 
backgroimd  and  acceptance  statement 
indicating  such  person's  willingness  to 
serve  in  the  position  for  which 
nominated. 

Proposal  No.  5 

Amend  §  946.32  by  revising  paragraph 
(a)  to  read  as  follows: 

§946.32    Nomination. 
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(a)  A  meeting  of  producers  and 
handlers  shall  be  held  by  the  Committee 
not  later  than  May  1  of  each  year  to 
designate  nominees  for  members  and 
alternates  to  the  C^ommittee;  or  the 
Committee  mav  conduf  t  nominations  bv 
mail  in  a  manner  recommended  by  the 
Committee  and  approved  bv  the 
Sec:retar\';  and.  in  arranging  for  such 
meetings,  the  Committee  may.  if  it 
deems  desirable,  utilize  the  services  and 
facilities  of  other  existing  organizations; 


Proposal  No.  6 

In  §946.22.  designate  the  current  text 
as  paragraph  (a)  and  adding  a  new 
paragraph  (bl  U)  read  as  follows 

§946.22     Establishment  and  membership. 

*  *  *  •  « 

(b)  The  Secretary,  upon 
recommendation  of  the  committee,  mav 
reestablish  districts,  may  reapportion 
members  among  districts,  mav  change 
the  number  (^f  members  and  alternates 
and  may  change  the  composition  bv 
changing  the  ratio  of  members, 
including  their  alternates.  In 
recommending  any  such  c:hanges,  the 
following  shall  be  c:onsidered: 

(1)  Shifts  in  acreage  within  districts 
and  within  the  production  area  during 
recent  years: 

(2)  The  importance  of  new  production 
in  its  relation  to  existing  districts; 

(3)  The  equitable  relationship 
between  membership  and  districts; 

(4)  Economies  Xo  result  for  growers  in 
promoting  efficient  administration  due 
to  redistricting  or  reapportionment  of 
members  within  districts  and, 

(5)  Other  relevant  factors. 

Proposal  No.  7 

In  §  946.23,  designate  the  current  text 
as  paragraph  (a)  and  add  a  new- 
paragraph  (b)  to  read  as  follows: 

§946.23    Alternate  members. 

*  *  *  *  It 

(b)  In  the  event  both  a  member  and 
his  or  her  alternate  are  unable  to  attend 
a  committee  meeting,  the  committee 
members  present  mav  designate  another 
alternate  of  the  same  classification 
(handler  or  producer)  to  ser\'e  in  such 
member's  place  and  stead. 

USDA  proposes  the  following: 

Proposal  No.  8 

Amend  §  946.27  by  revising  paragraph 
(a)  to  read  as  follows: 

§  946.27    Term  of  office. 

(a)  The  term  of  office  of  each  member 
and  alternate  member  of  the  committee 
shall  be  for  three  years  beginning  July  1 
and  continuing  until  their  successors 


are  selected  and  have  qualified: 
Provided,  however,  That  the  terms  of 
office  of  the  initial  committee  under  the 
amended  order  shall  be  determined  by 
the  Secretary  so  that  the  terms  of  office 
of  (me-third  of  the  initial  members  and 
alternates  shall  be  for  1  year,  one-third 
for  two  years,  and  one-third  for  3  years. 
Committee  members  shall  not  serve 
more  than  two  consecutive  terms. 
Members  who  have  served  for  two 
consecutive  terms  must  leave  the 
( (immittee  for  at  least  (jne  year  before 
becoming  eligible  to  serve  again. 
***** 

Proposal  No.  9 

In  §946.63,  redesignate  paragraph  (d) 
as  paragraph  (e)  and  add  a  new- 
paragraph  Id)  to  read  as  follows: 

§946.63     Termination. 

***** 

(d)  The  Secretary  shall  conduct  a 
referendum  six  vears  after  the  effective 
date  of  this  paragraph  and  every  sixth 
year  thereafter  to  ascertain  whether 
continuance  of  this  part  is  favored  bv 
growers. 
***** 

Proposal  No.  10 

Make  such  changes  as  mav  be 
necessary  to  the  order  to  conform  with 
any  amendment  thereto  that  may  result 
from  the  hearing. 

Haled:  Octobers,  2003. 

A.].  Yates, 

Administrator.  Agrintllunil  Markftinu 
Ser\-ice. 

'FK  Doc.  03-25671  Filed  10-9-03:  8:45  am] 

BILLING  CODE  34tO-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  100 

[CGD05-03-132] 
RIN  1625-AA08 

Special  Local  Regulations  for  Marine 
Events;  Spa  Creek,  Annapolis,  MD 

AGENCY:  Coast  Guard.  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  C^uard  proposes  to 
establish  temporary  special  local 
regulations  during  the  "International 
Tug-of-VVar",  a  marine  event  to  be  held 
over  the  waters  of  Spa  Creek  between 
Eastport  and  Annapolis,  Maryland. 
These  special  loc:al  regulations  are 
necessary  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 


This  action  is  intended  to  restrict  vessel 
traffic  in  portions  of  Spa  Creek  during 
the  event. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
November  10.  2003. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(oax).  Fifth  Coast  Guard  District,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004,  hand-deliver  them  to 
Room  119  at  the  same  address  between 
9  a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays,  or  fax 
them  to  (757)  398-6203.  The  Auxiliar>- 
and  Recreational  Boating  Safety  Branch, 
Fifth  Coast  Guard  District,  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address  between  9  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  S  L. 
Phillips.  Project  Manager,  Auxiliary  and 
Recreational  Boating  Safety  Branch,  at 
(757) 398-6204. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD05-03-132), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V^  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

In  order  to  provide  notice  and  an 
opportunity  to  comment  before  issuing 
an  effective  rule,  we  are  providing  a 
shorter  than  normal  comment  period.  A 
20-day  comment  period  is  sufficient  to 
allow  those  who  might  be  affected  by 
this  rulemaking  to  submit  their 
comments  because  the  regulations  have 
a  narrow,  local  application,  and  there 
will  be  local  notifications  in  addition  to 
the  Federal  Register  publication  such  as 
press  releases,  marine  information 
broadcasts,  and  the  Local  Notice  to 
Mariners.  We  also  expect  to  make  the 
final  rule  effective  less  than  30  days 


.<iRKa2 
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after  its  publication  in  the  Federal 
Register. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  address 
listed  under  ADDRESSES  explaining  why 
one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

On  November  8,  2003,  the  City  of 
Annapolis  will  sponsor  the 
"International  Tug-of-War"  across  the 
waters  of  Spa  Creek  between  Eastport 
and  Annapolis,  Maryland.  The  event 
will  consist  of  a  tug-of-war  between 
teams  on  the  Eastport  side  of  Spa  Creek 
pulling  against  teams  on  the  Annapolis 
side  of  Spa  Creek.  The  opposing  teams 
will  pull  a  floating  rope  approximately 
1800  feet  in  length,  spanning  Spa  Creek. 
A  fleet  of  spectator  vessels  is 
anticipated.  Due  to  the  need  for  vessel 
control  while  the  rope  is  spanned  across 
Spa  Creek,  vessel  traffic  would  be 
temporarily  restricted  to  provide  for  the 
safety  of  spectators,  participants  and 
transiting  vessels. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to  establish 
temporary  special  local  regulations  on 
specified  waters  of  Spa  Creek.  The 
regulated  area  would  include  a  400' 
buffer  on  either  side  of  the  rope  that 
would  span  Spa  Creek  from  shoreline  to 
shoreline.  The  temporary  special  local 
regulations  would  be  enforced  from 
10:30  a.m.  to  2:30  p.m.  on  November  8, 
2003,  and  would  restrict  general 
navigation  in  the  regulated  area  during 
the  event.  Except  for  participants  and 
vessels  authorized  by  the  Coast  Guard 
Patrol  Commander,  no  person  or  vessel 
may  enter  or  remain  in  the  regulated 
area.  The  Coast  Guard  Patrol 
Commander  may  stop  the  event  to  allow 
vessels  to  transit  the  regulated  area. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Plarming  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 


We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  imder  the 
regidatory  policies  and  procedures  of 
DHS  is  uimecessary.  Although  this 
proposed  regulation  would  prevent 
traffic  from  transiting  a  portion  of  Spa 
Creek  during  the  event,  the  effect  of  this 
proposed  regulation  would  not  be 
significant  due  to  the  limited  duration 
that  the  regulated  area  would  be  in 
effect  and  the  extensive  advance 
notifications  that  would  be  made  to  the 
maritime  community  via  the  Local 
Notice  to  Mariners,  marine  information 
broadcasts,  and  area  newspapers,  so 
mariners  can  adjust  their  plans 
accordingly.  Additionally,  the  proposed 
regulated  area  has  been  narrowly 
tailored  to  impose  the  least  impact  on 
general  navigation  yet  provide  the  level 
of  safety  deemed  necessary.  Vessel 
traffic  would  be  able  to  transit  the 
regulated  area  when  the  Coast  Guard 
Patrol  Commander  deems  it  is  safe  to  do 
so. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
govenunental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  would  affect 
the  following  entities,  some  of  which 
might  be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  Spa  Creek 
during  the  event. 

This  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  This  proposed 
rule  would  be  in  effect  for  only  a  4-hour 
period.  Vessel  traffic  would  be  able  to 
transit  the  regulated  area  when  the 
Coast  Guard  Patrol  Commander  deems  it 
is  safe  to  do  so.  Before  the  enforcement 
period,  we  would  issue  maritime 
advisories  so  mariners  can  adjust  their 
plans  accordingly. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  proposed  rule  would  have 
a  significant  economic  impact  on  it. 
please  submit  a  comment  [see 
ADDRESSES)  explaining  why  you  think  it 


qualifies  and  how  and  to  what  degree 
this  proposed  rule  would  economically 
affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  address 
listed  under  ADDRESSES. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  ; 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary'  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
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have  taking  implications  under 
Executive  Order  12H30.  Governmental 
Actions  and  Interference  with 
Constitutionallv  Protected  Propertv 
Rights 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  .3(a)  and  .3(b)(2)  ot 
Executive  (Jrder  1298H,  C.i\i\  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguitv.  an(i  reduce 
burden 

Protection  of  Children 

We  have  analvzed  this  proposed  ruU- 
under  Executive  Order  13045, 
Protection  of  C'hildren  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  proposed  rule  is  not  an 
economically  significant  rule  and  would 
not  c;reate  an  environmental  risk  to 
health  or  risk  to  safety  that  might 
disproportionately  affect  children 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175.  (Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  W(5uld  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  Ac:tions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supplv. 
Distribution,  or  L'se  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  reguldtorv  action" 
under  Executive  Order  128HB  and  is  not 
likelv  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Informatum  and  Regulatorv  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energv  Effects 
under  Executive  (Jrder  13211. 

Environment 

We  prepared  an    Environmental 
Assessment"  in  accordance  with 
Commandant  Instruction  .M16475  ID. 
and  determined  that  this  proposed  rule 
would  not  significantlv  affect  the 
quality  of  the  human  environment  The 
"Environmental  Assessment"  and 
"Finding  of  No  Significant  Impact"  is 
available  in  the  docket  where  indicated 
under  ADDRESSES. 


List  of  Subjects  in  33  CFR  Part  100 

Marine  safetv.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  100  as  follows: 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

1   The  authoritv  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  Departiiit-nt  ot 
Homeland  Security  Deleg.itjiui  .ND  (11  ~()  1 

2,  ,^dd  a  temporarv  *?  100  35T-05-132 
to  read  as  follows:  .•^'  10()..i3T-05-l32. 
Spa  Creek.  Annapolis.  MD 

(a)  Heiiuldtf'd  area  The  regulated  area 
IS  established  for  tht;  waters  of  Spa 
Creek  from  shoreline  to  shoreline, 
extending  400'  from  either  side  of  a  rope 
spanning  .S[)a  Creek  from  a  position  at 
latitude  3H  5H'37"  N.  longitude 

07H  24'04"  W  on  the  Annapolis 
shoreline  to  a  (Hisition  at  38  58'26"  N, 
longitude  076  28'54"  W  on  the  Eastport 
shoreline.  All  coordinates  reference 
Datum  NAD  19H3 

(b)  Definitions 

Coast  Cuard  Patrol  Commander 
means  <i  commissioned,  warrant,  or 
[letty  offic:er  of  the  Coast  (Juard  who  has 
been  designated  by  the  CCommander. 
Coast  Guard  Activities  Baltimore. 

Official  Patrol  means  any  vessel 
assigned  or  approved  bv  (Commander. 
Coast  Guard  Activities  Baltimore  with  a 
commissioned,  warrant,  or  pettv  officer 
on  board  and  displaying  a  Cloast  Guard 
ensign. 

Participant  means  all  \essels 
participating  in  the  "International  Tug 
of  War"  under  the  auspices  of  the 
Marine  Event  Permit  issued  to  the  event 
■>pon.M)r  and  approved  by  Commander. 
Coast  Guard  Acti\'ities  Baltimore. 

(c)  Special  local  regulations: 

(1)  Except  for  event  particijiants  and 
persons  or  vessels  authorized  by  the 
Coast  Ctuard  Patrol  Commander,  no 
person  or  vessel  may  enter  or  remain  in 
the  regulated  area. 

(2)  Thi>  operator  of  anv  vessel  in  the 
regulated  area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  bv  anv  official  patrol. 

(ii)  Proceed  as  directed  by  any  official 
[)atrol 

(ill)  I  iiless  otherwise  directed  by  the 
i)ffi(  lal  patrol,  operate  at  a  minimum 
wake  speed  not  to  exceed  six  (6)  knots. 

(d)  Effective  dates:  This  section  is  in 
efft(i:t  from  10:30  a.m.  to  2:30  p.m.  on 
November  8,  2003. 


Dnted:  September  17.  2003. 
Sally  Brice-O'Hara, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Cuard  District. 
[PR  Doc.  03-25680  Filed  10-9-03;  8:45  am) 
BILLING  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[CGD07-03-141] 
RIN  162S-AA09 

Drawbridge  Operation  Regulations; 
Biscayne  Bay,  Atlantic  Intracoastal 
Waterway,  Miami  River,  Miami-Dade 
County,  FL 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Coast  Guard  proposes  to 
temporarily  change  the  regulations 
governing  the  operation  of  the  East  and 
West  Spans  of  the  Venetian  Causeway 
bridges  across  the  Miami  Beach  Channel 
on  the  Atlantic  Intracoastal  Waterway, 
and  the  Brickell  Avenue  and  Miami 
Avenue  bridges  across  the  Miami  River, 
Miami-Dade  County.  This  proposed  rule 
would  allow  these  bridges  to  remain  in 
the  closed  position  during  the  running 
of  the  Miami  Tropical  Marathon  on 
February  1,  2004. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
November  10,  2003. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(obr).  Seventh  Coast  Guard  District,  909 
SE.  1st  Ave,  Room  432,  Miami,  FL 
33131,  which  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  received  from  the  public, 
as  well  as  documents  indicated  in  the 
preamble  as  being  available  in  the 
docket,  are  part  of  [CGD07-03-14l|  and 
are  available  for  inspection  or  copying 
at  Commander  (obr).  Seventh  Coast 
Guard  District,  909  SE.  1st  Avenue, 
Room  432.  Miami,  FL  33131  between  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon,  Seventh  Coast  Guard 
District,  Bridge  Branch,  909  SE.  1st  Ave 
Miami,  FL  33131,  telephone  number 
305^15-6743. 
SUPPLEMENTARY  INFORMATtON: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
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do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [CGD07-O3-1411, 
indicate  the  specific  section  of  this 
document  to  which  each  conunent 
apphes,  and  give  the  reason  for  each 
comment.  Please  submit  all  conunents 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  diiring 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  However,  you  may  submit  a 
request  for  a  meeting  by  writing  to 
Bridge  Branch,  Seventh  Coast  Guard 
District,  at  the  address  imder  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  annoiinced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  Miami  Tropical  Marathon 
Director  has  requested  that  the  Coast 
Guard  temporarily  change  the  existing 
regulations  governing  the  operation  of 
the  East  and  West  Spans  of  the  Venetian 
Causeway  bridges,  and  the  Brickell 
Avenue  and  Miami  Avenue  bridges  to 
allow  them  to  remain  in  the  closed 
position  dviring  the  nmning  of  the 
Miami  Tropical  Marathon  on  February 
1,  2004.  The  marathon  route  passes  over 
these  four  bridges  and  any  bridge 
opening  would  disrupt  the  race.  Based 
on  the  limited  time  the  bridges  would 
be  closed,  the  Coast  Guard  believes  it 
can  accommodate  the  request  while  still 
providing  for  the  reasonable  needs  of 
navigation. 

The  East  and  West  Spans  of  the 
Venetian  Causeway  bridges  are  located 
between  Miami  and  Miami  Beach.  The 
current  regulation  governing  the 
operation  of  the  East  Span  of  the 
Venetian  Causeway  bridge  is  published 
in  33  CFR  117.269  and  requires  the 
bridge  to  open  on  signal;  except  that, 
from  November  1  through  April  30  from 
7:15  a.m.  to  8:45  a.m.  and  from  4:45 
p.m.  to  6:15  p.m.  Monday  through 
Friday,  the  draw  need  not  be  opened. 
However,  the  draw  shall  open  at  7:45 
a.m.,  8:15  a.m.,  5:15  p.m.,  and  5:45  p.m., 
if  any  vessels  are  waiting  to  pass.  The 
draw  shall  open  on  signal  on 
Thanksgiving  Day,  Clwistmas  Day,  New 
Year's  Day,  and  Washington's  Birthday. 
Moreover,  the  bridge  must  open  for 
public  vessels  of  the  United  States,  tugs 


with  tows,  regularly  scheduled  cruise 
vessels,  and  vessels  in  distress. 

The  regulation  governing  the  West 
Span  of  the  Venetian  Causeway  bridge 
is  published  in  33  CFR  117.5  and 
requires  the  bridge  to  open  on  signal. 

The  operating  schedule  of  the  Brickell 
Avenue  and  Miami  Avenue  bridges  is 
pubhshed  in  33  CFR  117.305  and 
requires  each  bridge  to  open  on  signal; 
except  that,  from  7:30  a.m.  to  9  a.m.  and 
4:30  p.m.  to  6  p.m.  Monday  through 
Friday  except  Federal  holidays,  the 
draws  need  not  be  opened  for  the 
passage  of  vessels.  Public  vessels  of  the 
United  States  and  vessels  in  an 
emergency  involving  danger  to  life  or 
property  are  allowed  to  pass  at  any  time. 

We  believe  that  this  proposed  rule 
would  not  adversely  affect  the 
reasonable  needs  of  navigation  due  to 
the  limited  time  the  bridges  would  be  in 
the  closed  position. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  ta 
temporarily  change  the  operating 
regulations  of  the  East  and  West  Spans 
of  the  Venetian  Causeway  bridges,  and 
the  Brickell  Avenue  and  Miami  Avenue 
bridges  on  February  1,  2004.  This 
proposed  rule  would  allow  the  East 
Span  of  the  Venetian  Causeway  bridge 
to  remain  closed  from  6:05  a.m.  to  8:40 
a.m.  on  February  1,  2004.  The  proposed 
rule  would  allow  the  West  Span  of  the 
Venetian  Causeway  to  remain  closed 
from  6:15  a.m.  to  9:20  a.m.  on  February 
1,  2004.  The  Brickell  Avenue  bridge 
would  be  allowed  to  remain  closed  from 
7:10  a.m.  to  11:59  a.m.  on  February  1, 
2004.  The  Miami  Avenue  bridge  would 
be  allowed  to  remain  closed  from  6:25 
a.m.  to  10  a.m.  on  February  1,  2004. 
Public  vessels  of  the  United  States  and 
vessels  in  distress  shall  be  passed  at 
anytime. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  imder 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  imder 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  the  policies  and 
procediu'es  of  the  Department  of 
Homeland  Security  is  unnecessary.  The 
short  duration  of  time  during  the 
morning  of  February  4,  2004  that  the 


bridges  will  remain  in  the  closed 
position  to  facilitate  the  running  of  the 
marathon  will  have  little,  if  any. 
economic  impact. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  proposed  rule  will 
only  be  in  effect  for  a  limited  period  of 
time  and  race  committee  officials  are 
working  with  affected  parties  to 
minimize  the  impact  of  this  proposed 
rule. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  [see 
ADDRESSES)  explaining  why  you  think  it 
qualifi£s  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (PubHc  Law  104- 
121),  we  want  to  assist  small  entities  in 
imderstanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  this  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  consult 
the  person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
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determinpd  that  it  dot»,  not  have 
implications  for  federalism 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  At  t 
of  1995  (2  L'.S.C.  15.U-1538)  requires 
federal  agencies  to  assess  the  effects  of 
their  dis;:retionar\'  ret;ulat()r\  actums    In 
particular,  the  .\ct  addresses  actions 
that  ma\  result  in  the  expenditure  bv  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  ol 
$100,000,000  or  more  in  any  one  year. 
Though  this  propo  ;ed  rule  will  not 
result  in  su(  h  an  e.xpenditiire  we  do 
discuss  the  effects  of  this  rule  flsewhere 
in  thi>  preamble 

Taking  of  Private  Property 

This  proposed  rule  wmilii  not  affect  <i 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  126,10.  Ciovernmental 
.■\ctions  and  interferenc:e  with 
C'onstitutionallv  Protected  Propertv 
Rights 

Civil  [ustice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  ('ivil  [ustice 
Reform,  to  minimize  litigation. 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analvzed  this  proposed  nile 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safetv  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action'"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 


likelv  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energv   It  has  not  been  designated  bv  the 
.administrator  of  the  Offit;e  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  rtHjuire  a  statemtmt  of  Energv 
Effects  under  Executive  Order  13211 

Environment 

We  h<ue  aiiaU v-ed  this  proposed  rule 
under  Ciuiimaiulant  Instruction 
M16475.1D,  which  guides  the  C:oast 
Guard  in  complving  with  the  National 
Environmental  I'oIicn  .Act  of  1969 
(NEPA)  {42.U.S.C.  4321-437011.  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  iiiMler  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  [laragraph  (32)(e).  of  the 
InstriK  tion.  tmni  turther  environmental 
documentation. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

For  the  reasons  liisi  ussed  in  the 
preamble,  the  Coast  (iuard  proposes  to 
amend  3.)  CTR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  lor  part  117 
continues  to  read  as  follows: 

Authoritv:  .C!  I'.S  C  49H:  Department  of 
Homeldiiii  Security  Delegation  No.  0170.1:  3:i 
CFR  1.0.=>-l(g);  section  117.2.5.5  also  issued 
undei  authority  of  Pub.  L.  102-.587    infi  .Stat 
,5039. 

2.  From  6:15  am   until  9:20  a.m.  on 
February  1.  2004,  in  i^  117  261.  suspend 
paragraph  (nn)  and  add  temporary 
paragraph(vv)  to  read  as  follows: 

§  1 1 7.261     Atlantic  Intracoastal  Waterway 
from  St.  Marys  River  to  Key  Largo. 

***** 

(vv)  West  Span  of  the  Venetian 
Causewav.  mile  108H  ti  at  Miami.  The 
draw  need  not  open  from  6:15  a.m.  until 
9:20  a.m  on  February  1,  2004.  Public 
vessels  of  thi;  United  .States  and  vessels 
in  distress  shall  be  passed  at  anytime. 

§117.269    [Suspended] 

3.  From  6:05  a.m.  until  8:40  a.m.  on 
February  1.  2004,  temporarily  suspend 
§117.269. 

4   From  605  am   until  8:40  am,  on 
February  1,  2004.  add  a  new  ^  117.T270 
to  read  as  follows: 

§  1 1 7.T270     Biscayne  Bay. 

The  draw  of  the  East  Span  of  the 
Venetian  Causeway  bridge  across  Miami 
Beach  Channel  need  not  open  from  6:05 


a.m.  to  8:40  a.m.  on  February  1,  2004. 
Public  vessels  of  the  United  States  and 
vessels  in  distress  shall  be  passed  at 
anytime. 

§117.305    [Suspended] 

5.  From  6:25  a.m.  until  11:59  a.m.  on 
F'ebruary  1.  2004.  temporarily  suspend 
t?  117.305. 

6.  FYom  6:25  a.m.  until  1 1 :59  a.m.  on 
February  1 ,  2004.  add  a  new  §  Tl  1 7.306 
to  read  as  follows: 

§117.1306    Miami  River. 

(a)  The  draw  of  each  bridge  from  the 
mouth  to  and  including  the  NW.  27th 
Avenue  bridge,  mile  3.7  at  Miami, 
except  the  Miami  Avenue  and  Brickell 
Avenue  bridges,  shall  open  on  signal: 
except  that,  from  7:30  a.m.  to  9  a.m.  and 
from  4:30  p.m.  to  6  p.m.  Monday 
through  Friday  except  Federal  holidays, 
the  draws  need  not  be  opened  for  the 
passage  of  vessels. 

(b)  The  Miami  Avenue  bridge,  across 
the  Miami  River,  need  not  open  from 
6:25  a.m.  to  10  a.m.  on  February'  1,  2004 
and  the  Brickell  Avenue  bridge,  across 
the  Miami  River,  need  not  open  from 
7:10  a.m.  to  11:59  a.m.  on  February  1, 
2004.  Public  vessels  of  the  United  States 
and  vessels  in  an  emergency  involving 
danger  to  life  or  property  shall  be 
passed  at  any  time.  ; 

Dated:  .September  18.  2003. 
H.E.  lohnson,  )r., 

Hfor  Admiral.  I '  S.  C'oast  Guard.  Commander. 
Sf\t-nth  (axis!  Ciuird  District. 
|FR  Dot..  03-25fiH2  Filed  10-9-03;  8:45  am] 
BILUNG  CODE  4910-1 5-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA  201-4401  b;  FRL-7570-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Revised  MOBILE6- 
Based  Motor  Vehicle  Emission  Budget 
for  the  Pennsylvania  Portion  of  the 
Philadelphia- Wilmington-Trenton 
Ozone  Nonattainment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania  for  the 
purpose  of  revising  the  highway  motor 
vehicle  emissions  inventories  and  the 
2005  motor  vehicle  emissions  budget  for 
the  ozone  attainment  SIP.  In  the  Final 
Rules  section  of  this  Federal  Register, 
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EPA  is  approving  the  State's  SIP 
submittal  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  November  10,  2003. 
ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Makeba  Morris, 
Chief,  Air  Quality  Planning  Branch, 
Mailcode  3AP21,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Electronic  comments  should  be 
sent  either  to  morris.makeba@epa.gov  or 
to  http://www.regulations.gov,  which  is 
an  alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  the 
Supplementary  Information  section. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III.  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  these  related  documents  can 
also  be  reviewed  at  the  Permsylvania 
Department  of  Environmental 
Protection,  P.O.  Box  8468,  400  Market 
Street.  Harrisburg,  Permsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Rehn,  (215)  814-2176,  orby  e- 
mail  at  rehn.brian@epa.gov. 
SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 

You  may  submit  comments  either 
electronically  or  by  mail.  To  ensure 
proper  receipt  by  EPA,  identify  the 
appropriate  rulemaking  identification 
number  PA  201-4401  in  the  subject  line 
on  the  first  page  of  your  comment. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  conmient 
period.  Comments  received  after  the 
close  of  the  conmient  period  will  be 


marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

1 .  Electronically.  If  you  submit  an 
electronic  conunent  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 

If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment. 

i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
moiTis.makeba@epa.gov,  attention  PA 
201—4401.  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

ii.  Regulations.gov.  Your  use  of 
Regulation.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  http:// 
www.regulations.gov,  then  select 
"Environmental  Protection  Agency"  at 
the  top  of  the  page  and  use  the  "go" 
button.  The  list  of  current  EPA  actions 
available  for  comment  will  be  listed. 
Please  follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  the  ADDRESSES  section  of 
this  dociunent.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect,  Word  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Written  comments  should 
be  addressed  to  the  EPA  Regional  office 


listed  in  the  ADDRESSES  section  of  this 
docimient. 

For  public  conmienters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  confidential 
business  information  (CBI).  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection 

Submittal  of  CBI  Comments 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  Part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Considerations  When  Preparing 
Comments  to  EPA 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 
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4.  If  you  estimate  potential  burden  or 

costs,  explain  how  you  arrived  at  your 
estimate. 

5  Provide  specific  e.xainples  to 
Ulustrate  your  concerns 

6  Offer  alternatives. 

7,  Make  sure  to  submit  vmir 
comments  hv  the  comment  p*'rin(i 
deadline  identified 

H.  To  ensure  proper  re(  eipt  hv  EVA. 
identifv  the  appropriate  regional  file 
rulemaking  identifitation  number  in  the 
subject  line  on  the  first  page  of  Muir 
response.  It  would  also  be  hel[)ful  if  vou 
pro\ide(i  the  name.  date,  and  Federal 
Register  citation  related  to  Vdur 
((jmments 

Please  nute  that  it  EP.-\  receufs 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  rul^'  and  if 
that  provision  mav  be  sev»'re(l  from  the 
remainder  of  th>^  rule.  EPA  ni.u  ndofit 
as  fina'  those  provisions  ot  thf'  role  th.it 
are  nnt  the  subject  of  an  adverse 
comment 

Dated:  September  29.  2003. 
lames  W.  N'ewsom, 

Ai  f.'fig  Regional  Administrator,  Region  III. 
FR  Do(    03-25635  Filed  10-&-03;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[NV-AM-NMI-103-NEGDECb;  FRL-7572-6] 

Apptoval  and  Promulgation  of  State 
Air  Quality  Plans  for  Designated 
Facilities  and  Pollutants;  Control  of 
Emissions  From  Existing  Hospital/ 
Medical/Infectious  Waste  Incinerator 
Units;  Control  of  Emissions  From 
Existing  Large  Municipal  Waste 
Combustors;  Nevada;  American 
Samoa;  Northern  Mariana  Islands 

AGENCY:  Env  irmimental  Protei  tum 
Ageiu  \  (KPAl 

ACTION:  Prnpiisfil  riilr 


SUMMARY:  1:P.\  Is  proposing  to  approve 
the  negatiM'  ili'i  larations  submitted  bv 
III  pnllutinii  ,  iiiitnil  agencies  in 
\t'vail.i.  .\merii.aii  .Samoa,  and  Northern 
Mariana  Islands.  Eac  h  negative 
dc'claration  certifies  that  cjertain 
comhiistiiin  units,  which  are  subject  to 
the  recpiiri'iiii'iits  of  sections  1  n(d)  and 
1  J')  111  the  ( ili'an  .\ir  Act.  do  not  exist 
u  ithiii  tile  ri'le\aiil  agencv's  air 
piillutiiMi  I  tintrol  lurisdiction, 

DATES:  (j)inments  must  be  received  in 
writing  b\  November  U).  2(H).i 

ADDRESSES:  Mail  (  omments  to  Andrew 
Steckel.  Rulemaking  ()ffi(  e  Chief  (AIR- 
4],  U.S.  Em  ironmental  Protection 
Agency.  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  C.A  94105-3901, 
or  e-mail  to  steckel. andrev^-^epa  gov.  or 
submit  comments  at  http:// 
www. regulations. gov 


FOR  FURTHER  INFORMATION  CONTACT:  Mae 

Wang,  EPA  Region  IX,  (415)  947^124, 
wang.mae@epa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  Clean  Air  Act 
section  lll(d)/129  negative  declarations 
submitted  by  air  pollution  control 
agencies  in  Nevada,  American  Samoa, 
and  Northern  Mariana  Islands  certifying 
that  certain  types  of  combustion  units 
do  not  exist  within  their  air  pollution 
control  jurisdictions.  For  further 
information,  please  see  the  information 
provided  in  the  direct  final  action,  with 
the  same  title,  that  is  located  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register  publication.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  will  be  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
Please  note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

Dated:  September  25,  2003. 
Deborah  |ordan, 

.■\(  Img  Regional  Administrator,  Region  IX. 
|FR  Doi    03-25803  Filed  10-9-03;  8:45  ami 
BILLING  CODE  6560-50-P 
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Federal  Register 

Vol.  68,  No.  197 
Friday,  October  10.  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  autfiority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Doc.  No.  PY-03-004] 

Notice  of  Request  for  Extension  of  and 
Revision  to  a  Currently  Approved 
information  Collection 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request 
approval  from  the  Office  of  Management 
and  Budget  (OMB),  for  an  extension  for 
and  revision  to  a  currently  approved 
information  collection  for  Poultry 
Market  News  Programs. 
DATES:  Comments  received  by  December 
9,  2003  will  be  considered. 
ADDmONAL  INFORMATKW  OR  COMMENTS: 
Interested  parties  are  invited  to  submit 
written  comments  concerning  this 
notice.  Comments  must  be  sent  to 
Michael  E.  Sheats,  Chief.  Poultry  Market 
News  Branch,  Poultry  Programs. 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  STOP  0262, 
1400  Independence  Avenue.  SW.. 
Washington,  DC  20250-0262,  or  fax 
(202-720-2403),  or  e-mail 
Michael.  Sheat^usda. gov.  Comments 
should  make  reference  to  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  made  available  for 
public  inspection  in  the  above  office 
during  regular  business  hours. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Michael  E.  Sheats.  Chief,  Poultry  Market 
News  Branch,  202-720-691 1 . 
SUPPLEMENTARY  INFORMATION 

Paperwork  Reduction  Act 

This  notice  contains  submission 
requirements  subject  to  public  comment 


and  review  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (PRA)  (44  U.S.C. 
Chapter  35).  In  accordance  with  5  CFR 
Part  1320,  a  description  of  the 
submission  requirements  and  an 
estimate  of  the  resulting  burden  on 
applicants  is  included. 

Title:  Poultry  Market  News  Reports. 

OMB  Number:  0581-0033. 

Expiration  Date  of  Approval:  June  30, 
2004. 

Type  of  Request:  Extension  of  and 
revision  to  a  currently  approved 
information  collection. 

Abstract:  Under  the  Agricultural 
Marketing  Act  of  1946,  as  amended  (7 
U.S.C.  1621  et  seq.),  the  Poultr>'  Market 
News  Branch  provides  up-to-the-minute 
nationwide  coverage  of  prices,  supply, 
demand,' trends,  movement,  and  other 
pertinent  information  affecting  the 
trading  of  poultry  and  eggs,  and  their 
respective  products.  The  market  reports 
compiled  and  disseminated  by  Market 
News  provide  current,  unbiased,  factual 
information  to  all  members  of  tiie 
Nation's  agricultural  industry,  from 
farm  to  retailer.  These  market  reports 
assist  producers,  processors, 
wholesalers,  retailers,  and  others  in 
making  informed  production, 
purchasing,  and  sales  decisions  and 
promote  orderly  marketing  by  placing 
buyers  and  sellers  on  a  more  equal 
negotiating  basis. 

Market  news  reporters  communicate 
with  buyers  and  sellers  of  egg  and 
poultry  commodities  on  a  daily  basis  in 
order  to  accomplish  the  Program's 
mission.  This  communication  and 
information  gathering  is  accomplished 
through  the  use  of  telephone 
conversations,  facsimile  transmissions, 
and  electronic  mail  messages.  Market 
News  uses  one  OMB  approved  form. 
PY-90:  Monthly  Dried  Egg  Solids  Stocks 
Report,  to  collect  inventory  information 
monthly  from  commercial  dried  egg 
products  plants  throughout  the  U.S. 
Cooperating  firms  submit  this  form  to 
Market  News  primarily  via  facsimile 
transmissions. 

AMS  is  committed  to  implementation 
of  the  Government  Paperwork 
Elimination  Act,  which  provides  for  the 
use  of  information  resources  to  improve 
the  efficiency  and  effectiveness  of 
govemmentail  operations,  including 
providing  the  public  with  the  option  of 
submitting  information  or  transacting 
business  electronically  to  the  extent 
possible. 


( 1 )  Collection  of  Market  Information. 
Estimate  of  Burden:  Public  reporting 

burden  for  this  collection  of  information 
is  estimated  to  average  0.083  hours  per 
response. 

Respondents:  Producers,  processors, 
brokers,  distributors,  and  retailers. 

Estimated  Number  of  Respondents: 
1,700. 

Estimated  Number  of  Responses: 
212,500. 

Estimated  Number  of  Responses  per 
Respondent:  125. 

Estimated  Total  Annual  Burden  on 
Respondents:  17,637.5  hours. 

(2)  Monthly  Dried  Egg  Solids  Stocks 
Form  PY-90. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.083  hours  per 
response. 

Respondents:  Commercial  domestic 
dried  egg  products  plants. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Number  of  Responses:  120. 

Estimated  Number  of  Responses  per 
Respondent:  12. 

Estimated  Total  Annual  Burden  on 
Respon  den  ts:W  hours . 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  the 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Comments  should  reference  OMB  No. 
0581-0033  and  be  sent  to  Michael  E. 
Sheats,  Chief,  Poultry  Market  News 
Branch.  Poultry  Programs,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  STOP  0262,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0262,  or  fax 
(202-720-2403),  or  e-mail 
Michael.Sheats@usda.gov.  All 
comments  will  be  available  for  public 
inspection  in  the  above  office  during 
regular  business  hours. 
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All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval  All  comments  will 
become  a  matter  of  public  record. 

Dated   C)(  t(jber  6,  Jl)()  i. 

A.J.  Yates. 

Adniinistmlor.  Agricultural  Xtarkvting 
Service 

IFR  Do(    0.1-2.S6~T  Filed  ir)-C)-()T:  8:4.5  ami 

BILUNG  CODE  3410-02-P 

DEPARTMENT  OF  AGRICULTURE 

Agricutturat  Research  Service 

Notice  of  Federal  Invention  Available 
for  Licensing  and  Intent  To  Grant 
Exclusive  License 

AGENCY:  A^ru  uitural  Research  Service. 

rSDA. 

ACTION:  Notice  of  availability  and  intent 


SUMMARY:  Notice  is  hereby  given  that 
the  Federallv  owned  inventum 
disclosed  in  IS   Patent  No   ,5,45y.()44. 
"Hit;h  affinity  monoclonal  antibodies  tr> 
Bowman-Birk  inhibitor  and 
immunoassay  methods"   issued  on 
(Jctober  17,  1995.  is  available  for 
licensing  and  that  the  L'.S   Department 
of  Agriculture,  .Agricultural  Research 
Service,  intends  to  grant  to  .\gdia 
Incorporated  of  Klkhart.  Indiana,  an 
exclusive  license  to  this  invention. 

DATES:  Comments  must  be  received  on 

or  before  Ianuar\  8.  2004 

ADDRESSES:  Send  comments  to:  USDA, 
.-\RS.  Office  of  Technology  Transfer, 
5601  Sunnyside  .Avenue.  Room  4-1 174. 
Beltsville.  Maryland  20705-5131. 

FOR  FURTHER  INFORMATION  CONTACT:  lunt' 
Bldliick  of  the  Office  of  Tec  hnolngy 
Transfer  at  the  Beltsville  address  given 
above;  telephone    101-504-5989. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Governnienfs  patent  rights  to 
this  invention  are  <issigned  to  the  I  nited 
States  of  America,  as  representf-d  b\  thf 
Secretary-  of  Agriculture.  It  is  in  th-' 
public  interest  to  so  license  this 
invention  as  .Agdia  Incorporated  ui 
Elkhart.  Indiana  has  submitted  a 
complete  and  sufficient  application  for 
a  license.  The  prospective  exclusive 
license  will  be  royalty-bearing  and  will 
comply  with  the  terms  and  conditions 
of  35  LJ.S.C.  209  and  3  7  CFR  404,7  The 
prospective  exclusive  license  may  be 
granted  unless,  within  ninety  (90)  days 
from  the  date  of  this  published  Notice, 
the  Agricultural  Research  Service 
receives  written  evidence  and  argument 
which  establishes  that  the  grant  of  the 
license  would  not  be  consistent  with  the 


requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

.Michael  D.  RufT. 

Assi^tunt  Adminif,tmtnr 

(FK  Hoi     ():t-257'n   Fil.-it   l()-'>-03;  8:45  am) 

BILLING  CODE  3410-03-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Federal  Invention  Available 
for  Licensing  and  Intent  To  Grant 
Exclusive  License 

AGENCY:  .Agricultural  Research  Service. 

rs[)A 

ACTION:  Notice  of  availability  and  intent. 

SUMMARY:  Notic  e  is  hercsby  given  that 
the  invention  discloscMl  in  US.  Patent 
No.  6.184.246.  "Inhibition  of  Cytokine 
Produc  tion  by  PolviiiethoxvlatcHl 
Flavoues."  issued  on  February  fi.  2001. 
is  available  for  licensing  and  that  the 
US.  Department  of  Agriculture. 
.Agric  ultural  Researc  h  Service,  intends 
to  grant  to  Next  Pharmaceuticals,  Inc.  of 
Ir\'ine.  California,  an  exc  lusive  lic:ense 
to  the  Federal  C.overnment's  c;urrent 
patent  rights  and  any  patent  rights  that 
It  subsequently  may  ac:c}uire  in  this  )oint 
invention. 

DATES:  (  oiiiiiients  must  be  received  on 
or  befiire  laiHiar\  8,  J0()4 

ADDRESSES:  Send  c  oinnients  to:  liSD.A, 
.\KS,  ( )tfi(  f  lit  rechnology  Transfer. 
5h()l  Suniuside  Avenue.  Rocmi  4-1 174. 
Heltsvillf.  .Maryland  207()5-51.n 

FOR  FURTHER  INFORMATION  CONTACT:  [une 
Blalcjck  of  the  Offic  c  of  Tec:hnology 
Transfer  at  the  Beltsville  address  given 
abo\f;  telephone    101-504-5989. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  in 
this  joint  invention  are  assigned  to  the 
I  lilted  .States  ijf  .■\inenc:a,  as  represented 
bv  the  Secretary  of  Agriculture.  It  is  in 
the  public:  interest  to  so  license  this 
invfiitiim  as  Next  Pharmac:euticals.  Inc. 
has  submitted  a  c:omplete  and  sufficient 
application  for  a  license.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  c:omplv  with 
the  terms  and  conditions  cjf  35  U.S.Ci. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granteci  unless, 
within  ninety  (90J  days  from  the  date  of 
this  published  Notice,  the  Agricultural 
Researc:h  Service  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 


requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Michael  D.  Ruff. 

Asfii^tant  Administrator 

IFR  Uor.  03-25789  Filed  10-9-03;  8:45  ami 

BILLING  CODE  3410-(»-P 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Federal  Invention  Available 
for  Licensing  and  Intent  To  Grant 
Exclusive  License 

AGENCY:  Agricultural  Research  Service. 

USDA. 

ACTION:  Notice  of  availabilitv  and  intent. 


SUMMARY:  Notice  is  hereby  given  that 
the  Federally  owned  invention 
disclosed  in  U.S.  Patent  Application  No. 
10/146.61fi  •'Bio-Based  Method  for 
Making  Mannitol".  filed  May  15,  2002, 
is  available  for  licensing  and  that  the 
U.S.  Department  of  Agriculture. 
Agricultural  Research  Service,  intends 
to  grant  to  zuChem.  Inc.  of  Chicago, 
Illinois,  an  exclusive  license  to  this 
invention. 

DATES:  Comments  must  be  received  on 
or  before  lanuary  8,  2004. 
ADDRESSES:  Send  comments  to:  USDA. 
ARS.  Office  of  Technology  Transfer. 
5601  Sunnyside  Avenue.  Room  4-1174. 
Beltsville.  Mar>'land  20705-5131. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above;  telephone:  301-504-5989. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  bv  the 
Si»cretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  zuChem.  Inc.  of  Chicago, 
Illinois  has  submitted  a  complete  and 
sufficient  application  for  a  license.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  grantecd  unless, 
within  ninety  (90)  days  from  the  date  of 
this  published  Notice,  the  Agricultural 
Research  Service  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Michael  D.  RufT. 

Assistant  Administrator. 

IFR  Dor.  03-25790  Filed  10-9-03;  8:45  ami 

BILUNG  CODE  3410-(»-P 


58650 


Federal  Register/ Vol.  68.  No.  197 /Friday,  October  10,  2003 /Notices 


Federal  Register / Vol.  68,  No.  197 /Friday.  October  10,  2003 /Notices 


58649 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lost  Cabin  Mine,  Medicine  Bow-Routt 
National  Forests,  Cart>on  County,  WY 

AGENCY  Forest  Service,  USDA. 
ACTION:  Revised  Notice  of  Intent  to 
prepare  an  Environmental  Impact 
Statement. 


summary:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  assess  and  disclose 
the  environmental  effects  of  a  Plan  of 
Operations,  submitted  by  Broken  Arrow 
Mining,  LLC,  to  conduct  mineral 
exploration  at  the  Lost  Cabin  Mine.  The 
Lost  Cabin  Mine  is  located  in  Sections 
1  and  12  of  T.  14N.,  R.  86  W.,  6th 
Principle  Meridian,  Carbon  County, 
Wyoming.  Approval  of  the  Plan  of 
Operations  would  allow  the  claimants 
to  use  National  Forest  System  Roads 
(NFSR)  439.  431,  and  431.A  while 
conducting  mineral  exploration.  In 
addition,  they  would  be  allowed  to  clear 
deadfall  from  and  use  roughly  0.4  miles 
of  NFSR  4172.  Finally,  they  would  be 
allowed  to  improve  and  use  1.6  miles  of 
an  historic  mining  road  (Way '  4170H) 
that  accesses  the  mine  site. 
Improvements  would  include 
individual  tree  removal  in  isolated 
locations  to  improve  maneuverability 
and  sight  distance  and  the  installation 
of  drainage  structures  to  reduce  erosion 
and  sedimentation.  The  historic  road 
falls  within  the  Mowry  Peak  Inventoried 
Roadless  Area  (IRA)  boundary.  All  roads 
and  ways  are  currently  closed  to 
motorized  vehicle  use. 

The  EIS  will  comply  with  the 
requirements  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
sections  4321-4370a),  the  National 
Forest  Management  Act  (16  U.S.C. 
1600-1614),  and  the  U.S.  Mining  Laws 
(30  U.S.C.  21-54),  as  amended. 
DATES:  An  original  Notice  of  Intent  for 
this  proposal  was  published  in  the 
Federal  Register  on  March  20,  2002. 
Comments  concerning  the  proposal  and 
the  scope  of  the  analysis  were  requested 
to  be  received  in  writing  by  April  21, 

2002.  The  Forest  Service  expects  to  file 
a  Draft  EIS  with  the  Environmental 
Protection  Agency  (EPA)  and  make  it 
available  for  pubUc  comment  in  October 

2003.  The  agency  expects  to  file  the 
Final  EIS  in  February  2004. 
ADDRESSES:  Send  written  comments  to 
Mary  Peterson.  Medicine  Bow-Routt 
National  Forests  Supervisor's  Office. 
2468  Jackson  Street.  Wyoming  82070. 


'  Ways  are  routes  not  currently  shown  as  part  of 
the  Forest  Transportation  System. 


FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Florich.  Recreation  and  Lands  Program 
Manager,  Medicine  Bow-Routt  National 
Forests,  2468  Jackson  Street,  Laramie, 
Wyoming,  82070  Telephone:  (307)  745- 
2435. 

Responsible  Official:  Mar\'  H. 
Peterson,  Medicine  Bow-Routt  National 
Forests  Supervisor,  2468  Jackson  Street, 
Laramie,  Wyoming,  82070. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
revised  Notice  of  Intent  for  the  prior 
notice  promulgated  in  the  Federal 
Register,  Vol.  67,  No.  54,  pp.  12958- 
12959,  on  March  20,  2002.  The  scope  of 
the  project  has  not  changed;  therefore, 
this  revised  Notice  of  Intent  does  not 
initiate  a  second  scoping  period  for  this 
proposal.  The  Notice  of  Intent  is  being 
revised  for  the  following  reasons: 

(1)  The  Draft  EIS  has  been  delayed 
more  than  one  year.  The  original 
expected  release  date  was  July  2002;  the 
new  expected  date  is  October  2003  with 
the  Final  EIS  to  be  released  in  February 
2004; and 

(2)  The  Responsible  Official  has 
changed.  Rick  D.  Cables  was  identified 
as  the  Responsible  Official  in  the  March 
20,  2002  Notice  of  Intent  because  of 
Inventoried  Roadless  Area  issues 
associated  with  the  project  proposal. 
Since  that  time,  rules  and  regulations 
affecting  Inventoried  Roadless  Areas 
have  changed,  and  the  signing  authority 
for  decisions  of  this  nature  has  been 
delegated  to  Forest  Supervisors. 
Therefore,  the  Responsible  Official  for 
this  proposal  is  now  Mary  H.  Peterson, 
Forest  Supervisor  of  the  Medicine  Bow- 
Routt  National  Forests. 

Estimated  Dates  for  Filing 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  during  October  2003.  At  that 
time,  the  EPA  will  publish  a  Notice  of 
Availability  (NOA)  of  the  Draft  EIS  in 
the  Federal  Register.  The  comment 
period  on  the  Draft  EIS  will  be  for  a 
period  of  not  less  than  45  days  from  the 
date  the  EPA  publishes  the  NOA  in  the 
Federal  Register.  It  is  important  that 
those  interested  in  the  management  of 
this  area  conmient  at  that  time.  The 
Final  EIS  is  expected  to  be  available  in 
February  2004. 

Release  of  Names 

Comments  received  in  response  to 
this  Notice  of  Intent,  including  names 
and  addresses  of  those  who  comment, 
will  be  considered  part  of  the  public 
record  on  this  Proposed  Action  and  will 
be  available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 


comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA,  confidentiafity  may  be 
granted  in  only  ver\'  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify'  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  ten  (10)  days. 

The  Public  Obligation  To  Comment 

The  Forest  Ser\4ce  believes  it  is 
important  to  give  reviewers  an  early 
notice  of  several  court  rulings  related  to 
public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  Draft  EISs  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  during  the  Draft  EIS  state,  but  are 
not  raised  until  after  completion  of  the 
final  EIS,  may  be  waived  or  dismissed 
by  the  courts.  Citv  of  Angoon  v.  Model, 
803  F.3d  1016,  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980).  As 
a  result  of  these  previous  court  rulings, 
it  is  very  important  that  those  interested 
in  this  proposed  action  participate  by 
the  close  of  the  45-day  comment  period 
so  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  Final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  related  to  the  proposed  action, 
comments  on  the  Draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  document. 
Comments  may  also  address  the 
adequacy  of  the  Draft  EIS  or  the  merits 
of  the  alternatives  displayed  in  the 
document.  Reviewers  should  refer  to  the 
Council  on  Enviroimiental  Quality 
Regulations  at  40  CFR  1503.3  for 
implementing  the  procedural  provisions 
of  the  National  Enviroimiental  Policy 
Act  for  addressing  these  points.  Please 
note  that  any  comments  that  are 
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submitted  in  relation  to  this  Draft  EIS 
will  be  considered  public,  informdiion. 

After  the  comment  period  on  the  Draft 
KIS  ends,  comments  will  be  dnal\zed. 
considered,  and  responded  to  bv  the 
Forest  Service  when  preparing  the  Final 
EIS.  As  previously  mentioned,  the  Final 
FIS  is  scheduled  to  be  completed  in 
Febniary  2004.  The  Responsible  Offic  ial 
will  consider  the  comments,  responses, 
environmental  consequences  discussed 
in  the  Final  EIS.  and  applicable  laws, 
regulations,  and  policies  in  making 
decisions  regarding  the  Plan  of 
Operations.  The  responsible  official  will 
document  her  decision  and  the  reasims 
for  the  decision  in  a  Record  of  Dp<  ision 
for  the  Lost  Cabin  Mine  Final  EIS,  This 
decision  will  be  subject  to  appeal  in 
accordance  with  J6  CFR  part  2157 

lUU'i   Ottober  3,  2003. 
Mary  H.  Peterson. 

Forrst  .Supen  ;sur 

|FK  Doc.  03-2.5675  Filed  10-9-03;  8:45  am] 
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COMMnTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

action:  Additions  to  Procurement  List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  products  and  a  service 
to  be  furnished  bv  nonprofit  ageni  ies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  November  9.  2003. 
ADDRESSES:  Committefj  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  [efferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shervl  D  Kennerly.  (703)  B03-7740. 
SUPPLEMENTARY  INFORMATION:  On 
lanuarv  24  and  August  8,  2003,  the 
Committee  for  Purchase  From  People 
Wht)  Are  Blind  or  Severely  Disabled 
published  notice  (68  FR  3508.  and 
47292)  of  proposed  additions  fo  the 
Procurement  List 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  products  and  service  and  impact  of 
the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  products  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 


under  41  L.S.C.  4&-48c  and  41  CFR  51- 

2  4, 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  ac:tion  will 
not  ha\M  a  significant  impact  on  a 
substantial  numbt^r  of  small  entities. 
The  major  factors  considered  for  this 
t:ertifi(.ation  were: 

1  The  action  will  not  result  in  any 
additional  reporting,  r»H:ordkeeping  or 
other  compliance  recjuirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  and  service  to  the  Government, 

2  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  and  service  to  the  Ciovernment. 

3,  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objec:tives  of  the  [avits-Wagner- 
ODay  Ac  t  (41  t;  S.C.  46-48c)  in 
(  onnection  with  the  producrts  and 
servic:e  proposed  for  addition  to  the 
Procurement  List 

End  of  Certification 

Accordingly,  the  following  products 
and  service  are  added  to  the 
Procurement  List; 

Products 

Product/NSN:  CD  Cases.  Slim 

704,S-()0-  NIB-01  7f*— near 
7U4,5-00-MB-0 180— Color 
NPA.  VVisi  rdft  liK   —  Wl^((l^sln  Knterprises 

f(jr  the  Blind.  Milwaukcf,  VVis( uiisin 
Contract  .Artivitv  Offiie  .Supplies  &  Paper 
Products  Acquisiliuii  Center.  New  York, 
New  York 
Product/NSN   Full  Spec  Iruin  Battle 
Equipnienl  (FSBE) 
Basic  Shcioter's  kit'841  ,=i-00-NSH-0691 
Platoon  Kit  .X  841.5-O0-NSH-0H92 
Plafoon  kit  B'841,i-00-NSH-()7()8 
Basic  Shooter's  kit  B/841!i-0(t-NSH-0769 
Platoon  Kit  C/8415-<)O-NSH-0770 
Basic  Shooter's  Kit  C/841.")-<)U-NSH-0771 
NPA;  Chautauqua  Clountv  Chapter.  NYSARC, 

lamestown.  New  York 
Contract  Activity:  I'.S  Army  Robert  Morris 
.■\c(]uisition  Center.  Natic:k. 
.Mas.sac  husett,s 
Produ<:t,'NSN:  Skilcraft  Toner  Cartridge 
7510-()0-NIB-Ofi:i3  (New— (  otnpatible 

with  HP  Part  No   92298.A) 
751O-0O-NIB-0f.41  (New— <nnipdlible 

with  HP  P.irt  No  C3903.-\l 
7.SU)-00  MB-()h4J  (New— compatible 

with  HP  Pari  No  (,,t!)()bA) 
7510-0()-NlB-(H.44  (New  — i,onipdtible 
with  HP  Part  No.  C4U92A) 
NPA:  Alabama  Industries  for  the  Blind, 

Talladega.  Alabama 
Contract  .Activity:  Offic  e  Supplies  &  Paper 
Products  Acquisition  Center.  New  York. 
New  York 


NPA:  As.sociation  for  Retarded  Citizens — 
imperial  Valley,  El  Centro,  California 

Contract  Activity:  Department  of  Homeland 
Security,  Laguna  Niguel,  Cialifomia 

This  action  does  not  affect  current  contracts 
awarded  prior  to  the  effective  date  of  this 
addition  nr  options  that  may  be 
exerc:ised  under  those  contracts. 

Shervl  D,  Kennerly, 

Oirector.  Information  Management. 

|FR  Doc,  03-2.T796  Filed  10-9-03:  8:45  ami 
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Service 

Service  Type/Location:  lanitonai/Crounds 
Maintenance 
INS — Sector  Headquarters 
22\  Aten  Road,  Imperial.  California 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  procurement  list  products 
and  ser\'ices  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities,  and  to  delete  products 
previously  furnished  by  such  agencies. 

Comments  Must  be  Received  on  or 
Before:  November  9.  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  fefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S,C 
47(a)(2)  and  41  CFR  51-2.3,  Its  purpose 
is  to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
proposed  actions. 

Additions  ' 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  product  or  service  will 
be  required  to  procure  the  products  and 
services  listed  below  from  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were; 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
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requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  and  services  to  the 
Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
G'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement{s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

End  of  Certification 

The  following  products  and  services 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Products 

Product/NSN:  Fluorescent  Highlighter 

M.R.  1776 
Product/NSN:  Permanent  Marker 

M.R.  1780 
NPA:  Dallas  Lighthouse  for  the  Blind,  Inc., 

Dallas,  Texas 
Contract  Activity:  Defense  Commissary 

Agency,  Fort  Lee,  Virginia 
Product/NSN:  Polyethylene  Waste 
Disposable  Asbestos  Bag 
8105-LL-S04-7842 
8105-LL-S04-7B43 
8105-LL-S05-O018 
NPA;  Open  Door  Center,  Valley  City,  North 

Dakota 
Contract  Activity:  Fleet  and  Industrial 

Supply  Center,  Bremerton,  Washington 
Product/NSN:  Shovel,  Forest  Fire 

5120-00-965-0609 
NPA:  Mississippi  Industries  for  the  Blind, 

[ackson,  Mississippi 
Contract  Activity:  GSA,  Southwest  Supply 

Center,  Fort  Worth,  Texas 
Product/NSN:  Tree  Marking  Paint,  Water 
Resistant 
8010-01-511-5057—2400-401  Type  D 

Orange  (16  oz.  Aerosol) 
8010-01-511-5059—2400-401  Type  D 

Yellow  (16  oz.  Aerosol) 
8010-01-511-5061—2400-401  Type  D 

Green  (16  oz.  Aerosol) 
8010-01-511-5063—2400-401  Type  D 

Black  (16  oz.  Aerosol) 
8010-01-511-5066—2400-401  Type  D 

White  (16  oz.  Aerosol) 
8010-01-511-5067—2400-401  Type  D 

Blue  (16  oz.  Aerosol) 
8010-01-511-5095—2400-401  Type  C 

Orange  (Quart) 
8010-01-511-5097—2400-401  Type  C 

Orange  (Gallon) 
8010-01-511-5098—2400-401  Type  C 

Yellow  (Quart) 
8010-01-511-5100—2400-401  Type  C 
Yellow  (Gallon) 


8010-01-511-5101— 240O--401  Type  C 

Green  (Gallon) 
8010-01-511-5102—2400-401  Type C 

Green  (Quart) 
8010-01-511-5103—2400-^01  Type  C 

Blue  (Quart) 
8010-01-511-5104—2400-401  Type  C 

Blue  (Gallon) 
8010-01-511-5105—2400-401  Type  C 

White  (Quart) 
8010-01-511-5107—2400-401  Type  C 

White  (Gallon) 
8010-01-511-5108—2400^01  Type  C 

Black  (Quart) 
8010-01-511-5109—2400-401  Type  C 

Black  (Gallon) 
NPA:  Lighthouse  for  the  Blind,  St.  Louis. 

Missouri 
Contract  Activity:  GSA,  Hardware  & 

Appliances  Center,  Kansas  City, 

Missouri 

Services 

Service  Type/Location:  Administrative 
Services 
Federal  Protective  Service,  Southern  Field 
Operation  Branch  Los  Angeles. 
California 
NPA:  Pacific  Coast  Community  Services, 

Truckee,  California 
Contract  Activity:  GSA  Region  9  PMS.  San 

Francisco,  California 
Service  Type/Location:  Custodial  Services 
U.S.  Courthouse  (Federal  Building). 
Charlottesville.  Virginia 
NPA:  WorkSource  Enterprises, 

Charlottesville,  Virginia 
Contract  Activity:  GSA,  Public  Buildings 
Service,  Region  3  (3PMT),  Philadelphia, 
Pennsylvania 
Service  Type/Location:  Custodial  Services 

U.S.  Mint,  West  Point,  New  York 
NPA:  New  Dynamics  Corporation, 

Middletown,  New  York 
Contract  Activity:  Department  of  the 

Treasury,  Washington.  DC 
Service  Type/Location:  Grounds 
Maintenance 
Newport  Research  Facilities,  Newport. 
New  York 
NPA:  Herkimer  County  Chapter.  NYSARC, 

Herkimer,  New  York 
Contract  Activity:  Air  Force  Research 

Laboratory/IFKO,  Rome,  New  York 
Service  Tvpe/Location:  Janitorial/Custodial 
Finger  Lakes  National  Forest — Hector 
District  Ranger  Office  Hector.  New  York 
NPA:  Schuyler  County  Chapter.  NYSARC. 

Inc.,  Watkins  Glen,  New  York 
Contract  Activity:  USDA,  Forest  Service, 

Rutland,  Vermont 
Service  Type/Location:  Prepare  Repons  of 
Investigation 
Prepare  Final  Agency  Decision 
Department  of  Transportation, 
Departmental  Office  of  Civil  Rights 
Washington,  DC 
NPA:  Federal  Dispute  Resolution  Center, 

Alexandria,  Virginia 
Contract  Activity:  Department  of 

Transportation,  Washington.  DC 
Service  Type/Location:  Switchboard 
Operation 
Greater  Los  Angeles  Health  Care  System, 

Los  Angeles,  California 
At  the  following  locations: 
Los  Angeles  Ambulatory  Care  Center 


Sepulveda  Ambulatory  Care  Center 
VA  Medical  Center,  West  Los  Angeles 
NPA:  Lighthouse  for  the  Blind  of  Houston, 

Houston,  Texas 
Contract  Activity:  VA  Network  Business 

Center,  Long  Beach,  California 
Ser\'ice  Type/Location:  Switchboard 
Operation 
Veterans  Affairs  Medical  Center,  Salem, 
Virginia 
NPA:  Virginia  Industries  for  the  Blind, 

Charlottesville,  Virginia 
Contract  Activity:  VA  Medical  Center, 
Hampton.  Virginia 

Deletions 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  to  the  Govermnent. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  proposed 
for  deletion  from  the  Procurement  List. 

End  of  Certification 

The  following  products  are  proposed 
for  deletion  from  the  Procurement  List: 

Products 

Product/NSN:  Computer  Accessories  7045- 

01-483-7451 
7045-01^83-7844 
NPA:  Wiscraft  Inc.— Wisconsin  Enterprises 

for  the  Blind,  Milwaukee,  Wisconsin 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Acquisition  Center,  New  York, 

New  York 
Product/NSN:  Dropcluth.  Heavy  Duty  8340- 

00-NIB-OOlO 
NPA:  East  Texas  Lighthouse  for  the  Blind, 

Tvler,  Texas 
Contract  Activity:  GSA.  Southwest  Supply 

Center,  Fort  Worth.  Texas 
Product/NSN:  Fixture.  Lighting  Industrial 

6210-00-688^929 
NPA:  The  Chicago  Lighth^se  for  People 

who  are  Blind  or  Visually 
Impaired,  Chicago,  Illinois 
Contract  Activity:  GSA,  Southwest  Supply 

Center,  Fori  Worth.  Texas 
Product/NSN:  Pad,  Scouring  7920-01-38.3- 

7928 
NPA:  Beacon  Lighthouse.  Inc.,  Wichita  Falls, 

Texas 
Contract  .Activity:  GSA.  Southwest  Supply 

Center.  Fort  Worth.  Texas 
Product/NSN:  Tape,  Electronic  Data 
704,'i-01^38-7086 
7045-01-123-0367 
NPA:  North  Central  Sight  Services,  Inc., 

Williamsport,  Pennsylvania 
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Contract  Activity:  Defense  Supply  Center 

Columbus.  Columbus.  (5hio 
Product /.NSN  Towel,  Papnr 

8540-0 1-494-0 1)  10 
\P.\  The  Lighthou.se  f/t  Blind  in  New 

Oricjiis   Ww  Oleans.  Louisiana 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Acquisition  Center,  New  York. 

New  York 

Sheryl  D.  Kennerlv, 

Dint  tur.  Intunuatiun  Management. 

(FR  Do(    0:1-25707  Filed  10-9H33:  8:45  ami 
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COMMISSION  ON  CIVIL  RIGHTS 

Sunshine  Act  Notice 

agency:  I'  S  Ckimmission  mi  Ciivil 
Rights.  , 

DATE  AND  TIME:  FriddV.  Dftiibf-r  17,  200:^. 
8:  JO  d.m 

PLACE:  Double  Trw  Hot.'l.  JOl 
Marquette  Avenue.  .\VV  ,  .Mbiujuerque, 
NM  87102. 
STATUS: 

Agenda 

I  Approval  of  Agenda. 

II  Approval  of  Minutes  of  September 

12.  200,3  Meeting 

III  Announcements 

IV.  Staff  Director's  Report. 

V.  State  Advisor\'  f'ommittee  Repoil: 

"Racial  Harassment  in  Vf-rmont 
Public  Schools:  A  Progress  Report". 

V'l  "Not  in  Mv  Backvard:  Executive 
Order  12898  and  Title  VI  as  Tools 
for  Achieving  Environmental 
Justice"  Report 

\'II   Future  Agenda  Items. 

9:30  am   Briefing  on  Native  Amerit.tin 
Health  c:dre 

FOR  FURTHER  INFORMATION  CONTACT:  I,es 
Im.  Press  and  Cionununu.ations  (202) 
376-7700. 

Debra  A.  Carr. 

Deputy  General  Counsel. 

|FR  Doc.  03-25966  Filed  10-8-03;  3:15  pml 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  53-2003] 

Foreign-Trade  Zone  200 — Mercer 
County,  NJ,  Area;  Application  for 
Expansion 

An  appludtion  has  been  Mibmitti'ii  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Boardi  bv  Mercer  Countv.  New 
lersev.  grantee  of  FTZ  200.  requesting 
duthoritv  to  expand  its  zon."  to  inc  ludf 


sites  in  the  municipalities  of  Evving 
Township,  the  Clitv  of  Trenton. 
Washington  Township,  East  Windsor 
Township  and  Hamilton  Township, 
within  the  Consolidated  Port  of  the 
Delaware  River  and  Bav  (iustoms  port  of 
eiitr\    The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zcmes  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
nf  the  Board  (1.5  CFR  Part  400).  It  was 
forrnallv  filed  on  October  3.  2003. 

FTZ  200  was  approved  on  March  1 1. 
1994  (Board  Order  fiH3.  59  F  R,  13698. 
3/2,V94)  and  consists  of  one  site 
covering  70  acres  on  5  parcels  within 
the  450-acre  Mercer  liountv  Airport 
complex  on  Sc:otch  Road.  West  Trenton, 

The  applicant  is  now  re(]uesting 
authority  to  expand  its  general-purpose 
zone  to  include  five  new  sites  within 
five  Mercer  Oountv  muni(  ipalities: 
Proposed  Site  J  {\H  a  (res) — 
Muni(  ifialitv  of  Ewing  along  the  Lower 
P'erry  Road  Business  Area  at  1425/1445 
Low9r  FVrrv  Road  and  7  (Graphics  Drive: 
Proposed  Sitf  Ui  (85  acres) — Marine 
Terminal  Industrial  Park,  located 
between  1463-2  785  Lambert  Street, 
Trenton;  Proposed  Site  3h  (20  acres) — 
Roebling  Market  (Park),  extending  along 
(>linton  Avenuf!  and  between  South 
Broad  Street,  Clark  Street  and  Conovers 
.Mlev.  Trenton;  and  Propost^d  Sitp  3c  (24 
acres) — Hill  Industrial  Park,  between 
Pennington  .Avenue,  Ingham  Avenue, 
Chelton  .Avenue  and  Globe  Street. 
Trenton;  Propost-d  Sitr  4(i  (883  acres) — 
Northwest  Business  Park,  between  the 
intersection  of  Interstate  195  and  the 
New  jf-rsev  Turnpike  exit  7A, 
MuiiK  ip,ilit\  of  Washington;  Proposed 
Site  4ti  (24,1  .i(  re.) — Windsor  Industrial 
Park,  hetu".Mi  M2-  120  North  Main  Street 
and  Hankins  Road,  Municipalitv  of 
Washington,  and.  Proposed  Site  4c  (33 
acres) — North  Cold  Industrial  Park, 
along  North  c;ol(i  Drive.  Municipalitv  of 
Washington,  Proposed  Site  5  (361 
acres) — New  jersey  Turnpike  FLxit  8 — 
Route  33  Corridor.  Municipalitv  of  East 
Windsor;  and.  Proposed  Site  Ho  (H24 
acres) — East  State  Street  ( iorridor,  the 
Industrial  Drive  Business  .Area  and  the 
Fairgrounds  Industrial  Park  .Xn-a.  along 
Industrial  Drive  and  between  E   State 
Street.  Sloan  Avenue,  Whitehead  Road 
and  Nottingham  Wav,  Municipalitv  of 
Hamilton;  and  Proposed  Site  6h  (562 
aires) — (Crossroads  Corporate  Center  on 
Crossroads  Drive.  Fidgerbrook  Business 
Park  on  Black  Forest  Road.  Kuser  Road 
Business  Development  Area  on  Kuser 
Ro.id.  Hamilton  Business  Park  between 
Cold  Drive  and  Marlen  Drive,  the 
Interstate  95  Business  Park  on 
Cummen  f  Wav,  Matrix  Industrial  Park 
on  Cabot  Drive,  and  the  Horizon  C  Center 
bftw<Tii  Hiin/on  ( Center  Boulevard  and 


Horizon  Drive,  Municipality  of 
Hamilton.  No  specific  manufacturing 
requests  are  being  made  at  this  time. 
Such  requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
following  addresses: 

1.  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building-Suite  4100W, 
1099— 14th  Street.  NW,  Washington,  DC 
20005;  or 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board. 
U.S.  Department  of  Commerce,  FCB- 
Suite  410QW,  1401  Constitution 
Avenue,  NW.  Washington,  DC  20230, 

The  closing  period  for  their  receipt  is 
December  9,  2003,  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  mav  be 
submitted  during  the  subsequent  15-day 
period  (to  December  24,  2003). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
address  Number  1  listed  above,  and  at 
the  U.S.  Department  of  Commerce, 
International  Trade  Administration, 
Export  Assistance  Center,  20  West  State 
Street,  Trenton,  New  Jersey  08625. 

Hated.  Oi  lober  3,  2003. 
Dennis  Puccinelli. 

Executive  Srcretan,'. 

|FK  D(j<  .  03-2.5776  Filed  10-^)-0.i;  8:4,5  ami 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  52-2003] 

Foreign-Trade  Zone  7 — Puerto  Rico; 
Application  for  Expansion 

.\n  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  bv  the  Puerto  Rico  Industrial 
Development  Company  (PRIDCO),  a 
governmental  instrumentalitv  of  the 
CConimonwealth  of  Puerto  Rico  and 
grantee  of  Foreign-Trade  Zone  7, 
requesting  authority  to  expand  its  zone 
to  include  five  additional  sites  in  Puerto 
Rico.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
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(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  October  2,  2003. 

FTZ  7  was  approved  on  June  27, 1960 
(Board  Order  50.  25  FR  6311,  7/2/60) 
and  expanded  on  June  28,  1968  (Board 
Order  76,  33  FR  10029,  7/12/68), 
November  16,  1972  (Board  Order  91,  37 
FR  24853,  11/22/72),  and  January  20, 
1999  (Board  Order  1020,  64  FR  5765,  2/ 
5/99).  The  general-purpose  zone 
currently  consists  of  multiple  sites 
which  are  part  of  PRIDCO's  hidustrial 
Park  System. 

The  applicant  is  now  requesting 
authority  to  expand  the  FTZ  to  include 
five  additional  sites  which  are  not 
associated  with  PRIDCO's  hidustrial 
Park  System.  All  of  these  sites  are 
industrial-park  or  public-warehouse 
types  of  facilities  that  will  be  available 
for  general-purpose  activities  to  parties 
requiring  FTZ  procedures: 

#  1 — "Public  Warehouse  in 
Guaynabo,"  to  include  1.54  acres 
located  at  Amelia  Industrial  Park,  Diana 
Street,  Lot  #  27,  Guaynabo; 

#  2 — "Distribution  Warehouse  Center 
in  Cataho,"  to  include  8.96  acres  located 
on  State  Road  869  in  Palmas  Ward, 
Cataiio; 

#  3 — "Distribution  Center  for  the 
Caribbean  in  Catano."  to  include  16.75 
acres  located  at  Kennedy  Avenue  Km. 
3.2,  Cataiio; 

#  4 — "Distribution  Center  in  San 
Juan/Rio  Piedras,"  to  include  2.94  acres 
located  at  State  Road  #  1  Km.  26.9,  Rio 
Canas  Ward,  Rio  Piedras;  and 

#  5— "Lidustrial  Park  in  Toa  Baja,"  to 
include  40.1  acres  located  at  State  Road 
#  865  Km.  4.9,  Toa  Baja. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  CourtBuilding— Suite  4100W, 
1099  14th  St.  NW.,  Washington,  DC 
20005; or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave. 
NW.,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
December  9,  2003.  Rebuttal  conmients 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  to  December  24,  2003. 


A  copy  of  the  application  and 
accompanying  exhibit^  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  address  Number  1  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center, 
Midtown  Building,  10th  Floor,  420 
Ponce  de  Leon  Avenue,  San  Juan,  PR 
00918. 

Dated:  October  2.  2003.  • 

Dennis  Puccinelli, 
Executive  Secretary. 
[FR  Doc.  03-25775  Filed  10-9-03;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Sensors  and  Instrumentation 
Tectinical  Advisory  Committee;  Notice 
of  Partially  Closed  Meeting 

The  Sensors  and  Instrumentation 
Technical  Advisory  Committee  (SITAC) 
will  not  meet  on  October  28,  2003,  9:30 
a.m.,  in  the  Herbert  C.  Hoover  Building, 
Room  3884,  14th  Street  between 
Constitution  and  Pennsylvania 
Avenues,  NW.,  Washington,  DC.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  on  technical  questions 
that  affect  the  level  of  export  controls 
applicable  to  sensors  and 
instrumentation  equipment  and 
technology. 

Agenda 

Public  Session 

1.  Opening  remarks  and 
introductions. 

2.  SITAC  Annual  Report. 

3.  Discussion  on  laser  proposal. 

4.  Discussion  on  export  compliance 
training  initiative. 

5.  Update  on  Wassenaar  Arrangement 
negotiations. 

6.  Presentation  of  papers  and 
comments  by  the  public. 

Closed  Session 

7.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

A  limited  niunber  of  seats  will  be 
available  during  the  public  session  of 
the  meeting.  Reservations  are  not 
accepted.  To  the  extent  that  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 


materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  prior  to  the  meeting  date  to 
the  following  address:  Ms.  Lee  Ann 
Carpenter.  OSIES/EA/BIS  MS:  3876. 
U.S.  Department  of  Commerce,  14th  St. 
&  Constitution  Ave..  NW.,  Washington, 
DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  November  29,  2001, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C.  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)9\(l)  and  10(a)(3),  of  the 
Federal  Advisory  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

For  more  information  contact  Lee  Aim 
Carpenter  on  (202)  482-2583. 

Dated:  October  7,  2003. 
Lee  Ann  Carpenter, 

Committee  Liaison  Officer. 

IFR  Doc.  03-25737  Filed  10-»-03;  8:45  am] 

BILUNG  CODE  3S10->IT-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-866] 

Certain  Folding  Gift  Boxes  From  the 
People's  Republic  of  China 

agency:  Import  Administration, 

International  Trade  Administration. 

Department  of  Coimnerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 


SUMMARY:  In  response  to  requests  from 
interested  parties,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
folding  gift  boxes  from  the  People's 
Republic  of  China.  The  review  covers 
two  manufacturers/exporters  and  the 
period  of  review  is  August  6.  2001, 
through  December  31,  2002. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  by  one  of  the  companies  subject 
to  this  review.  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  administrative  review,  we  will 
instruct  the  Bureau  of  Customs  and 
Border  Protection  to  assess  antidumping 
duties  on  all  appropriate  entries. 
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EFFECTIVE  DATE:  October  10.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

lennifer  Moat.s  (Red  Point).  Yang  [in 
Chun  (Yun  Chov).  or  Thomas  Schduer. 
Import  Admini.stration.  International 
Trade  Administration.  US.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230;  telephone:  (202)  482-,S047. 
(202) 482-5760.  and  (202) 482-04 lU, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Case  History 

On  January  8,  2002.  we  published  in 
the  Federal  Register  the  antidumping 
duty  order  (m  folding  gift  boxes  from  the 
People's  Republic  of  China  (PRC).  See 
Antidumping  Duty  Order:  Certain 
Folding  Gift  Boxes  from  the  People's 
Republic  of  China.  67  PR  864  (Jan.  8. 
2002). 

On  lanuarv  2.  2003.  we  published  a 
notice  of  opportunity  to  request  an 
antidumping  duty  administrative  review 
on  folding  gift  boxes  from  the  PRC.  See 
Antidumping  or  Counten'ailing  Dutv 
Order.  Finding,  or  Suspended 
Investigation:  Opportunity  to  Request 
Administrative  Review.  68  FR  80  {Jan.  2, 
2003).  On  January  30.  2003,  pursuant  to 
19  CFR  351.213fb)(2).  Red  Point  Paper 
Products  Co..  Ltd.  (Red  Point),  a 
producer  covered  by  the  antidumping 
duty  order,  requested  that  the 
Department  conduct  an  administrative 
review  of  the  company.  On  January  31, 
2003,  pursuant  to  19  CFR  351.213(b)(1), 
US   folding  gift  box  producers  Harvard 
Folding  Box  Company.  Inc,  and  Field 
Container  Company  L.P,  requested  that 
the  Department  conduct  an 
administrative  review  of  Yun  Chov  Ltd. 
(Yun  Choy).  a  Chinese  producer  and/or 
exporter  of  the  subject  merchandise.  On 
Februarv'  21,  2003,  in  accordance  with 
section  751(a)  of  the  Tariff  .Act  of  1930. 
as  amended  (the  Act)  and  19  CFR 
351.221(c)(l)(i).  we  issued  a  notice  of 
initiation  of  an  antidumping  duty 
administrative  review  of  this  order  and 
named  Red  Point  and  Yun  Choy  as 
respondents  of  this  review  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews.  68  FR  9048  (Feb.  27,  2003). 

On  April  14.  2003.  Red  Point 
submitted  its  Section  A  response,  on 
April  21.  2003.  its  Sections  C  and  D 
responses,  and  on  June  1 1.  2003.  its 
supplemental  responses.  Yun  Choy 
received  the  original  questionnaire  but 
did  not  respond.  See  ■The  PRC-VVide 
Rate  and  Use  of  Facts  Otherwise 
Available"  section  below. 


Scope  of  Order 

The  products  covered  by  this 
antidumping  duty  order  are  certain 
folding  gift  boxes  Certaii.  folding  gift 
boxes  are  a  type  of  folding  or  knock- 
down (  arton  manufactured  from  paper 
or  paperboard.  (Certain  folding  gift  boxes 
are  produced  from  a  variety  of  recycled 
and  virgin  paper  or  paperboard 
materials.  ini:luding.  but  not  limited  to, 
clay-coated  paper  or  paperboard  and 
kraff  (bleached  or  unbleached)  paper  or 
paperboard.  The  scope  of  the  order 
excludes  gift  boxes  manufactured  from 
paper  or  paperboard  of  a  thickness  of 
more  than  OK  millimeters,  corrugated 
paperboard.  or  paper  machf!.  The  scope 
of  the  order  also  excludes  tho.se  gift 
boxes  for  which  no  side  of  the  box, 
when  assembled,  is  at  least  nine  inches 
in  length. 

Certain  folding  gift  boxes  are  typically 
decorated  with  a  holiday  motif  using 
various  processes,  including  printing, 
embossing,  debossing.  and  foil 
stamping,  but  mav  also  be  plain  white 
or  printed  with  a  single  color.  The 
subject  merchandise  includes  certain 
tiilding  gift  boxes,  with  or  without 
handles,  whether  finished  or 
unfinished,  and  whether  in  one-piece  or 
multi-piece  configuration.  One-piece 
gift  boxes  are  die-cut  or  otherwise 
formed  so  that  the  top.  bottom,  and 
sides  form  a  single,  contiguous  unit. 
Two-piece  gift  boxes  are  those  with  a 
folded  bottom  and  a  folded  top  as 
separate  pieces.  Certain  folding  gift 
boxes  are  generally  packaged  in  shrink- 
wrap,  cellophane,  or  other  packaging 
materials,  in  single  or  multi-box  packs 
for  sale  to  the  retail  customer.  The  scope 
of  the  order  excludes  folding  gift  boxes 
that  have  a  retailer's  name.  logo, 
trademark  or  similar  company 
information  printed  prominently  on  the 
box's  top  exterior  (such  folding  gift 
boxes  are  often  known  as  "not-for- 
resale"  gift  boxes  or  "give-away"  gift 
boxes  and  may  be  provided  by 
department  and  specialty  stores  at  no 
charge  to  their  retail  customers).  The 
scope  of  the  order  also  excludes  folding 
gift  boxes  where  both  the  outside  of  the 
box  is  a  single  color  and  the  box  is  not 
packaged  in  shrink-wrap,  cellophane, 
other  resin-based  packaging  films,  or 
paperboard. 

Imports  of  the  subject  merchandise 
are  classified  under  Harmonized  Tariff 
Schedules  of  the  United  States  (HTSUS) 
subheadings  4819.20.00.40  and 
4819.50.40.60.  These  subheadings  also 
cover  products  that  are  outside  the 
scope  of  the  order.  Furthermore, 
although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 


purposes,  our  written  description  of  the 
scope  of  the  order  is  dispositive. 

Non-Market-Economy  Country  Status 

The  Department  has  treated  the  PRC 
as  a  non-market-economy  (NME) 
country  in  all  past  antidumping  duty 
administrative  reviews.  See,  e.g.,  Final 
Results  of  Antidumping  Dutv 
Administrative  Review:  Synthetic  Indigo 
from  the  People's  Republic  of  China.  68 
FR  53711.  53712  (Sep.  12,  2003),  and 
Preliminary  Results  and  Preliminary 
Partial  Rescission  of  the  Antidumping 
Administrative  Revievi-:  Petroleum  Wax 
Candles  from  the  People's  Republic  of 
China.  68  FR  53109, 53114  (Sep. 9, 
2003).  A  designation  as  an  NME  remains 
in  effect  until  it  is  revoked  by  the 
Departmtmt.  .S>e  .section  771(18)(C)  of 
the  Act. 

.No  party  in  this  review  has  requested 
a  revocation  of  the  PRC's  NME  status. 
Therefore,  we  have  preliminarily 
determined  to  continue  to  treat  the  PRC 
as  an  NME.  When  we  review  imports 
from  an  NME.  section  773(c)(1)  of  the 
Act  directs  us  to  base  the  normal  value 
(NV)  on  the  NME  producer's  factors  of 
production,  valued  in  a  market  economy 
at  a  comparable  level  of  economic 
development  and  that  is  a  significant 
producer  of  comparable  merchandise. 
The  sources  used  to  value  individual 
factors  are  discussed  in  the  "Factor 
Valuations"  section,  below. 

Separate  Rates 

In  proceedings  involving  NME 
countries,  the  Department  begins  with  a 
rebuttable  presumption  that  all 
companies  within  the  country  are 
subject  to  government  control  and  thus 
should  be  assessed  a  single  antidumping 
duty  rate.  In  this  case,  Red  Point  has 
requested  a  separate  company-specific 
rate.  Red  Point  is  a  Hong  King  company 
wholly  owned  by  non-PRC  nationals. 
Hong  Kong  companies  are  treated  as 
market-economy  companies  because  it 
is  considered  as  a  separate  customs 
territory  within  the  PRC,  as  it  was  under 
British  rule.  See  Application  of  U.S. 
Antidumping  and  Countervailing  Duty 
Laws  to  Hong  Kong.  62  FR  42965  (Aug. 
11,  1997).  Therefore,  we  determine  that 
it  is  appropriate  to  calculate  a  separate 
rate  for  Red  Point.  Yun  Choy  did  not 
submit  any  type  of  response  to  the 
Department's  antidumping  duty 
questionnaire.  We  preliminarily 
determine  that  Yun  Choy  did  not 
establish  its  entitlement  to  a  separate 
rate  in  this  review  and  is  therefore 
presumed  to  be  part  of  the  PRC  NME 
entity  and,  as  such,  is  subject  to  the  PRC 
country- wide  rate.  See  "The  PRC-Wide 
Rate  and  Use  of  Facts  Otherwise 
Available"  section  below. 
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The  PRC-Wide  Rate  and  Use  of  Facts 
Otherwise  Available 

Both  respondents  were  given  the 
opportunity  to  respond  to  the 
Department's  questionnaire.  As 
explained  above,  we  received  a 
questionnaire  response  from  Red  Point 
and  we  have  calculated  a  separate  rate 
for  Red  Point.  The  PRC-wide  rate 
applies  to  all  entries  of  subject 
merchandise  except  for  entries  from  Red 
Point  and  Max  Fortune,  a  producer 
which  was  excluded  from  the 
antidumping  duty  order. 

As  discussed  above,  Yim  Choy  is 
appropriately  considered  part  of  the 
PRC-wide  entity.  Yun  Choy  did  not 
respond  to  the  Department's 
questionnaire.  Section  776(a)(2)  of  the 
Act  provides  that,  if  an  interested  party 
or  any  other  person  (A)  withholds 
information  that  has  been  requested  by 
the  administering  authority,  (B)  fails  to 
provide  such  information  by  the 
deadlines  for  the  submission  of  the 
information  or  in  the  form  and  manner 
requested,  subject  to  subsections  (c)(1) 
and  (e)  of  section  782,  (C)  significantly 
impedes  a  proceeding  imder  this  title,  or 
(D)  provides  such  information  but  the 
information  cannot  be  verified  as 
provided  in  section  782(i),  the 
Department  shall,  subject  to  section 
782(d),  use  the  facts  otherwise  available 
in  reaching  the  applicable 
determination  under  this  title. 

Because  the  PRC  entity  did  not 
respond  to  the  Department's 
questionnaire,  we  find  that,  in 
accordance  with  sections  776(a)(2)(A) 
and  (B)  of  the  Act,  the  use  of  total  facts 
available  is  appropriate.  See,  e.g.,  Final 
Results  of  Antidumping  Duty 
Administrative  Review  for  Two 
Manufacturers/Exporters:  Certain 
Preserved  Mushmoms  from  the  People's 
Republic  of  China,  65  FR  50183,  50184 
(Aug.  17,  2000).  For  a  more  detailed 
discussion,  see  the  following 
determinations:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  for  Two  Manufacturers/ 
Exporters:  Certain  Preserved 
Mushrooms  from  the  People's  Republic 
of  China,  65  FR  40609.  40611  Qune  30, 
2000);  Final  Determinations  of  Sales  at 
Less  Than  Fair  Value:  Persulfates  from 
the  People's  Republic  of  China.  62  FR 
27222,  27224  (May  19,  1997); 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Certain 
Grain-Oriented  Electrical  Steel  from 
Italy.  61  FR  36551,  36552  (July  11, 
1996);  Final  Results  of  Antidumping 
Duty  Administrative  Review:  Certain 
Grain-Oriented  Electrical  Steel  from 
Italy.  62  FR  2655  (Jan.  17. 1997). 
Because  Yun  Choy  provided  no 


information,  sections  782(d)  and  (e)  of 
the  Act  are  not  relevant  to  our  analysis. 

Section  776(b)  of  the  Act  provides 
that,  if  the  Department  finds  that  an 
interested  party  "has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information," 
the  Department  may  use  information 
that  is  adverse  to  the  interests  of  the 
party  as  facts  otherwise  available. 
Adverse  inferences  are  appropriate  "to 
ensure  that  the  party  does  not  obtain  a 
more  favorable  result  by  failing  to 
cooperate  than  if  it  had  cooperated 
full."  See  Statement  of  Administrative 
Action  (SAA)  accompanying  the  URAA, 
H.  Doc.  No.  103-316,  at  870  (1994). 

Section  776(b)  of  the  Act  authorizes 
the  Department  to  use  as  adverse  facts 
available  information  derived  from  the 
petition,  the  final  determination  from 
the  less-than-fair-value  (LTFV) 
investigation,  a  previous  administrative 
review,  or  any  other  information  placed 
on  the  record.  Under  section  782(c)  of 
the  Act,  a  respondent  has  a 
responsibility  not  only  to  notify  the 
Department  if  it  is  unable  to  provide 
requested  information  but  also  to 
provide  a  "full  explanation  and 
suggested  alternative  forms."  On 
February  27,  2003,  the  Department 
transmitted  its  questionnaire  to  Yun 
Choy  via  Federal  Express.  We  confirmed 
that  Yun  Choy  signed  for  and  received 
the  questionnaire  on  March  3,  2003 
(Hong  Kong  date).  Yun  Choy  did  not 
submit  a  response  to  our  questionnaire 
by  the  due  date,  April  7,  2003.  On  April 
11,  2003,  the  Department  mailed  a  letter 
via  Federal  Express  to  Yun  Choy  asking 
it  to  inform  the  Department  as  to 
whether  it  has  submitted  or  intended  to 
submit  a  response  to  the  questionnaire 
or  whether  it  and  its  eiffiliates  did  not 
have  any  U.S.  sales  or  shipments  during 
the  review  period.  Yun  Choy  received 
the  letter  on  April  14,  2003  (Hong  Kong 
date),  but  it  did  not  respond  to  the  letter 
by  the  due  date,  April  21,  2003.  Because 
Yim  Choy  did  not  provide  a  response  to 
the  Department's  questiormaire,  the 
Department  is  unable  to  determine  Yun 
Choy's  eligibility  for  a  separate  rate. 
Thus,  Yun  Choy  has  not  rebutted  its 
presumption  of  govenunent  control  and 
is  presumed  to  be  part  of  the  PRC  entity. 
Therefore,  we  determine  that  Yun  Choy 
and,  thereby,  the  PRC-entity  failed  to 
cooperate  to  the  best  of  its  ability, 
making  the  use  of  an  adverse  inference 
appropriate. 

hi  accordance  with  the  Department's 
practice,  we  have  preliminarily  assigned 
to  the  PRC  entity  (including  Yun  Choy) 
the  rate  of  164.75  percent  as  adverse 
facts  available.  See.  e.g..  Rescission  of 
Second  New  Shipper  Review  and  Final 
Results  and  Partial  Rescission  of  First 


Antidumping  Duty  Administrative 
Review:  Brake  Rotors  From  the  People's 
Republic  of  China.  64  FR  61581,  61584 
(Nov.  12.  1999).  This  rate  is  the  highest 
dumping  margin  determined  in  any 
segment  of  this  proceeding  and  was 
established  in  the  LTFV  investigation. 
See  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Folding  Gift 
Boxes  from  the  People's  Republic  of 
China,  66  FR  58115,  58118  (Nov.  20, 
2001)  {Final  Determination).  In  selecting 
a  rate  for  adverse  facts  available,  the 
Department  selects  a  rate  that  is 
sufficiently  adverse  "as  to  effectuate  the 
purpose  of  the  facts  available  rule  to 
induce  respondents  to  provide  the 
Department  with  complete  and  accurate 
information  in  a  timely  manner."  See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Static  Random  Access 
Memory  Semiconductors  from  Taiwan. 
63  FR  8909.  8932  (Feb.  23,  1998). 

Section  776(c)  of  the  Act  provides 
that,  where  the  Department  selects  from 
among  the  facts  otherwise  available  and 
relies  on  "secondary  information."  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  reasonably  at 
the  Department's  disposal.  Secondary 
information  is  'information  derived 
from  the  petition  that  gave  rise  to  the 
investigation  or  review,  the  final 
determination  concerning  the  subject 
merchandise,  or  any  previous  review 
under  section  751  concerning  the 
subject  merchandise."  See  SAA  at  870. 
The  word  "corroborate"  means  to 
determine  that  the  information  used  has 
probative  value.  Id.  To  corroborate 
secondary  information,  the  Department 
will,  to  the  extent  practicable,  examine 
the  reliability  and  relevance  of  the 
information  to  be  used.  We  corroborated 
the  rate  of  164.75  percent  in  the  LTFV 
investigation.  See  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Folding  Gift  Boxes 
From  the  People's  Republic  of  China,  66 
FR  40973,  40976  (Aug.  6,  2001).  We 
have  no  reason  to  question  the 
reliability  of  this  data  for  this  review 
and  no  party  has  argued  that  it  is  not 
reliable.  With  respect  to  the  relevance 
aspect  of  corroboration,  however,  the 
Department  will  consider  information 
reasonably  at  its  disposal  to  determine 
whether  a  margin  continues  to  have 
relevance.  Where  circumstances 
indicate  that  the  selected  margin  is  not 
appropriate  as  adverse  facts  avaulable, 
the  Department  will  disregard  the 
margin  and  determine  an  appropriate 
margin.  For  example,  in  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews:  Fresh  Cut  Flowers  from 
Mexico,  61  FR  6812  (Feb.  22,  1996),  the 
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Department  disregarded  the  highest 
margin  in  that  case  as  adverse  best 
information  available  (the  predecessor 
to  facts  available)  because  the  margin 
was  based  on  another  companvs 
uncharacteristic  business  expense 
resulting  in  an  unusuailv  high  margin. 
Similarly,  the  Department  does  not 
apply  a  margin  that  has  bt^en 
discredited  See  D  &■  L  Supply  Co.  v. 
United  States.  113  F  Jd  1220.  1221  (Fed. 
Cir.  1997)  (the  Department  will  not  use 
a  margin  that  has  been  judiciallv 
invalidated).  None  of  these  unusual 
circumstances  are  present  here 
Therefore,  we  consider  the  PKC-wide 
rate,  which  is  the  rate  from  the  LTFV 
investigation,  relevant  for  this  review. 

Furthermore,  since  this  rate  is  the  rate 
from  the  final  determination,  we 
established  the  reliability  and  relevance 
of  the  rate  in  the  investigation.  See  Final 
Determination  .As  there  is  no 
information  on  the  record  of  this  review 
that  demonstrates  that  this  final  rate 
from  the  final  determination  is  not 
r^-lidble  for  use  as  the  adverse  facts 
available  rate  for  the  PRC-wide  rate   we 
determine  that  this  rate  has  probative 
value  and.  therefore,  is  an  appropriate 
basis  for  the  PRC-wide  rate  to  be  applied 
in  this  review  to  exports  of  subject 
mere  handise  bv  Yun  Choy. 

Surrogate  Country 

When  the  Department  is  reviewing 
imports  from  an  .\ME  lountry.  section 
773(c)(1)  of  the  Act  directs  it  to  base  NV. 
in  most  circumstances,  on  the  NME 
producer's  factors  of  production,  valued 
in  a  surrogate  market-economv  countrv 
or  countries  selected  in  accordance  with 
section  773(c)(4)  of  the  Act.  In 
accordance  with  that  provision,  the 
Department  shall  utilize,  to  the  extent 
possible,  the  prices  or  costs  of  factors  of 
production  in  one  or  more  market- 
economy  countries  that  are  at  a  level  of 
economic  development  comparable  to 
the  .\ME  countrv  and  are  significant 
producers  of  comparable  merchandise. 
The  Department  has  determined  that 
India,  Pakistan,  Indonesia,  .Sn  Lanka, 
and  the  Philippines  are  countries 
comparable  to  the  PRC  in  terms  of 
economic  development.  See 
Mwnorandum  from  Ron  Lor^ntzen  to 
l.aurie  ParkhiU:  .Administrative  Review 
of  the  Antidumping  Duty  Order  on 
Folding  Gift  Boxes  from  the  People's 
Republic  of  China:  Request  for  a  List  of 
Surrogate  Countries,  dated  June  30. 
2003,  .Normallv.  the  Department  will 
select  an  appropriate  surrogate  based  on 
the  availability  and  reliabilitv  of  data 
from  these  countries.  In  this  case,  we 
have  found  that  India  is  a  significant 
producer  of  comparable  merchandise 
and  we  have  reliable  data  from  India 


which  we  can  use  to  value  the  factors 
of  production. 

We  have  used  India  as  the  surrogate 
country  and,  accordingly,  we  have 
calculated  N\'  using  Indian  prices  to 
value  the  PRC  producers'  factors  of 
production,  when  available  and 
appropriate.  See  Surrogate  Countrv 
Selecticm  Memorandum  to  The  File 
from  lennifer  Moats  dated  October  3. 
2003  (Surrogate  ("ountry  Memorandum). 
We  have  obtained  and  relied  upon 
publicly  available  information  wherever 
possible.  See  Factor  Valuation 
Memorandum  to  The  File  from  lennifer 
Moats,  dated  October  3.  2003  (Factor 
Valuation  Memorandum), 

In  accordance  with  19  CFR 
351,301(c)(3)(ii).  for  the  final  results  of 
an  administrative  review,  interested 
parties  may  submit  publiclv  available 
information  to  value  the  factors  of 
production  within  20  davs  after  the  date 
of  publication  of  these  preliminary 
results. 

Export  Price 

In  accordance  with  section  772(a)  of 
the  Act,  we  used  export  price  (EP)  for 
Red  Point  because  the  subject 
merchandise  was  snkl  directiv  to 
unaffiliated  customers  in  the  L'nited 
States  prior  to  importation  and  because 
constructed  export  price  was  not 
otherwise  warranted  based  on  the  facts 
of  the  record 

We  calculated  FP  based  on  free-on- 
board prices  to  unaffiliated  purchasers 
ill  thf  l'nited  States  We  made 
ileiiuctioiis.  where  appropriate.  f(jr 
foreign  inland  freight  from  the  plant  to 
the  port  of  exportation  and  lor  domestic 
brokerage  and  handling  in  accordance 
with  section  772(c)(2)(A)  of  the  Act,  All 
of  these  services  wert;  provided  bv  Hong 
Kong  companies  and  chargf-d  in  Hong 
Kong  dollars.  Therefore,  valuation  of 
these  charges  based  on  surrogate  values 
was  not  necessary. 

Normal  Value 

.Section  7r3(c)(l)  of  tho  Act  provides 
that  the  Department  shall  iletermine  the 
NV  using  a  factors-of-production 
m€>thodologv  if  (1)  the  merchandise  is 
exported  from  an  .N.MK  (ountrv  and  (2) 
the  information  does  not  permit  the 
calculation  of  NV  using  home-market 
prices,  third-countrv  prices,  or 
constructed  value  under  section  773(a) 
of  the  Act, 

Factors  of  production  include  (1) 
hours  of  labor  required.  (2)  quantities  of 
raw  matt-rials  emploved.  (3)  amounts  of 
energy  and  other  utilities  consumed, 
and  (4)  representative  capital  costs.  We 
used  factors  of  production  reported  by 
Red  Point  for  materials,  energy,  labor, 
by-products,  and  packing.  We  valued  all 


input  factors  not  obtained  from  market 
economies  using  publicly  available 
published  information  as  discussed  in 
the  "Surrogate  Country"  and  'Factor 
Valuations"  sections  of  this  notice. 

In  accordance  with  19  CFR 
351.408(c)(1),  where  a  producer  sources 
an  input  from  a  market  economy  and 
pays  for  it  in  market-economy  currency, 
the  Department  employs  the  actual  price 
paid  for  the  input  to  calculate  the 
factors-based  NV.  See  also  Lasko  Metal 
Products  V,  United  States,  437  F.3d 
1442.  1445-1446  (Fed.  Cir.  1994).  Red 
Point  reported  that  some  of  its  inputs 
were  purchased  from  market  economies 
and  paid  for  in  market-economy 
currency.  See  "Factor  Valuations" 
section  below. 

Factor  Valuations 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on 
factors  of  production  reported  bv  Red 
Point  for  the  POR.  To  calculate  NV,  we 
multiplied  the  reported  per-unit  factor 
quantities  by  publicly  available  Indian 
surrogate  values  (except  as  noted 
below).  In  selecting  the  surrogate  values, 
we  considered  the  qualitv,  specificity, 
and  contemporaneity  of  the  data.  As 
appropriate,  we  adjusted  input  prices  by 
including  freight  costs  to  make  them 
delivered  prices.  For  a  detailed 
description  of  all  surrogate  values  used 
for  Red  Point,  .see  the  Factor  Valuation 
Memorandum,  For  a  detailed 
description  of  all  actual  values  used  for 
market-economy  inputs,  see  the  Red 
Point  Preliminary  Calculation 
Memorandum  dated  October  3,  2003. 

Because  we  used  Indian  import  values 
to  value  inputs  purchased  domestically 
by  the  Chinese  producers,  we  added  to 
Indian  surrogate  values  a  surrogate 
freight  cost  calculated  using  the  shorter 
of  the  reported  distance  from  the 
domestic  supplier  to  the  factory  or  the 
distance  from  the  nearest  seaport  to  the 
factory.  This  adjustment  is  in 
accordance  with  Sigma  Corp.  v.  United 
States.  117  F.3d  1401.  1408  (Fed.  Cir. 
1997), 

Except  as  noted  below,  we  valued  raw 
material  inputs  using  the  average  unit 
import  values  derived  from  the  World 
Trade  Atlas,  published  by  the  Global 
Trade  Information  Services,  Inc.  See  the 
Global  Trade  Information  Services  Web 
site  at  http://i\-vi-y^'. gtis.com/ivta. htm. 
(The  source  of  the  data  for  the  World 
Trade  Atlas  is  the  Directorate  General  of 
Commercial  Intelligence  and  Statistics 
(DGCI&S)  of  the  Indian  Ministry  of 
Commerce  and  Industry.  The  DGCI&S 
also  releases  the  Monthly  Statistics  of 
Foreign  Trade  of  India.) 

As  explained  above.  Red  Point 
purchased  certain  raw  material  inputs 
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from  market-economy  suppliers  and 
paid  for  them  in  market-economy 
currencies.  See  Red  Point's  April  21, 
2003.  section  D  response  at  pages  5-6 
for  a  description  of  these  inputs.  The 
evidence  provided  by  Red  Point 
indicated  that  its  market-economy 
purchases  of  these  inputs  were  paid  for 
by  Red  Point  in  a  market-economy 
currency.  See  Red  Point's  April  21, 
2003.  section  D  response  at  page  6. 
Therefore,  in  accordance  with  19  CFR 
351.408(c)(1),  the  Department  has 
determined  to  use  the  market-economy 
prices  as  reported  by  Red  Point  to  value 
these  inputs  from  both  market-economy 
and  NME  suppliers  because  the  market- 
economy  inputs  represented  a 
significant  quantity  of  the  inputs  in  each 
case  and  they  were  paid  for  in  a  market- 
economy  currency. 

To  value  electricity,  we  used  the  all- 
India  average  for  industrial  electricity  as 
reported  in  Annexure  4.26  of  the 
Annual  Report  (2001-02)  on  The 
Working  of  State  Electricity  Boards  & 
Electricity  Departments,  published  by 
the  Planning  Commission  (Power  & 
Energy  Division),  Government  of  India, 
in  May  2002.  This  information  is 
included  in  Exhibit  11  of  Red  Point's 
August  25,  2003.  submission. 

Red  Point  reported  the  following 
packing  inputs:  cartons,  shrink  wrap, 
tape,  labels,  keep-fresh  film,  and 
woodfree  paper.  We  used  the  World 
Trade  Atlas  for  Red  Point  to  value  these 
items.  See  the  Factor  Valuation 
Memorandum. 

We  used  Indian  transport  information 
to  value  delivery  costs  for  raw  materials. 
To  calculate  domestic  inland  freight  fby 
truck),  we  used  a  price  report  from  Iron 
&  Steel  Newsletter  for  transporting 
material  between  Mumbai  and  Pune, 
Mumbai  and  Vapi/Daman,  and  Delhi 
and  Gurgaon  which  was  provided  in 
Exhibit  12  of  Red  Point's  August  25, 
2003,  surrogate-value  submission.  We 
used  the  rates  between  these  cities 
because  they  were  within  200 
kilometers  of  each  other  and  comparable 
to  the  distance  between  Red  Point's 
factory  and  Hong  Kong,  the  port  of 
exportation.  We  converted  the  Indian 
Rupee  value  to  U.S.  dollars. 

Red  Point  identified  a  by-product 
(paperboard  scrap)  which  it  claimed 
was  sold  to  customers  in  the  PRO.  The 
Department  has  offset  Red  Point's  cost 
of  production  by  the  value  of  a  reported 
by-product  where  Red  Point's  response 
indicated  that  it  was  sold.  See  the  Factor 
Valuation  Memorandum  for  a  complete 
discussion  of  by-product  credits  given 
and  the  surrogate  value  used. 

To  value  factory  overhead  expenses, 
selling,  general  and  administrative 
expenses  (SG&A),  and  profit,  we 


calculated  a  rate  based  on  financial 
statements  from  an  Indian  producer  of 
comparable  merchandise.  Rollatainers 
Limited.  For  a  further  discussion  of  the 
surrogate  values  for  overhead,  SG&A. 
and  profit,  see  the  Factor  Valuation 
Memorandum. 

For  labor,  consistent  with  19  CFR 
351.408(c)(3),  we  used  the  PRC 
regression-based  wage  rate  at  Import 
Administration's  home  page,  Expected 
Wages  of  Selected  NME  Countries, 
revised  in  February  2003.  See  http:// 
ia.ita.doc.gov/wages/index.htmI.  The 
source  of  the  wage-rate  data  on  the 
Import  Administration's  Web  site  is  the 
2001  Year  Book  of  Labour  Statistics, 
International  Labor  Office  (Geneva: 
2001),  Chapter  5B:  Wages  in 
Manufacturing. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  following 
percentage  weighted-average  dumping 
margins  on  folding  gift  boxes  for  the 
period  August  6,  2001.  through 
December  31,  2002: 


Exporter/manufacturer 


Margin 
(percent) 


Red  Point 
PRC-wide 
•Choy)  ... 


rate    (including    Yun 


0.00 
164.75 


Public  Comment 

Pursuant  to  19  CFR  351.309(c)(ii), 
interested  parties  may  submit  case  briefs 
wit^n  30  days  of  the  date  of  publication 
of  this  notice.  Furthermore,  as  discussed 
in  19  CFR  351.309(d),  rebuttal  briefs, 
which  must  be  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  within 
5  days  after  the  time  limit  for  filing  the 
case  brief.  Parties  who  submit  case  or 
rebuttal  briefs  for  this  review  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue,  and  (2)  a 
brief  summary  of  the  argument  (five 
pages  maximum,  including  footnotes) 
with  an  electronic  version  included.  A 
list  of  authorities  used  should 
accompany  any  briefs  submitted  to  the 
Department.  See  19  CFR  351.309(c)(2) 

and  (d)(2). 

Pursuant  to  19  CFR  351.310(c),  any 
interested  party  may  request  a  hearing 
within  30  days  of  the  date  of  publication 
of  this  notice.  Issues  raised  in  a  hearing 
will  be  limited  to  those  raised  in  the 
respective  case  and  rebuttal  briefs.  If 
requested,  a  hearing  will  be  held  at  the 
main  Commerce  Department  building  at 
a  time  and  location  to  be  determined. 
Interested  parties  who  wish  to  request  a 
hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 


Import  Administration,  United  States 
Department  of  Commerce.  Room  1870. 
within  30  days  of  the  date  of  publication 
of  this  notice.  A  request  should  contain 
(1)  the  party's  name,  address,  and 
telephone  number.  (2)  the  number  of 
participants,  and  (3)  a  list  of  the  issues 
to  be  discussed.  Parties  should  confirm 
by  telephone  the  date,  time,  and 
location  of  the  hearing  two  days  before 
the  scheduled  date. 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written  briefs. 
The  Department  will  issue  the  final 
results  of  review  within  120  days  of 
publication  of  these  preliminar\'  results. 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Bureau  of  Customs  and  Border 
Protection  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  In 
accordance  with  19  CFR  351.212(b)(1). 
we  have  calculated,  whenever  possible, 
an  exporter/importer  (or  customer)- 
specific  assessment  value  for  subject 
merchandise. 

Cash-Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
notice  of  final  results  of  administrative 
review  for  all  shipments  of  folding  gift 
boxes  entered,  or  withdrawrn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The 
cash-deposit  rates  for  the  reviewed 
compemies  will  be  the  rates  established 
in  the  final  results  of  review;  (2)  for 
previously  investigated  or  reviewed 
companies  not  listed  above,  the  cash- 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  LTFV  investigation,  but 
the  manufacturer  is.  the  cash-deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash- 
deposit  rate  for  all  other  manufacturers 
or  exporters  (except  for  Max  Fortime. 
which  was  excluded  from  the 
antidumping  duty  order)  will  continue 
to  be  the  "PRC-wide"  rate  from  the 
LTFV  investigation.  See  Final 
Determination. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
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duties  prior  to  liquidation  of  the 

relevant  entnt's  during  this  review 
period   Failur*'  to  mnipU'  with  this 
requirement  (  ouid  result  in  the 
Department's  presumption  that 
reimbursement  of  antidumping  duties 
iitcurreci  anci  the  suhsecjuent  assessment 
of  doubled  antidumping  duties. 

These  preliminary  results  of 
administratne  review  are  issued  and 
published  in  accordance  with  sections 
7.51(aJ(lJ  and  777(i){:j  of  the  Act. 

Dated:  October  3.  2003. 
lames  J.  |o<:hum. 

A>si<:lunt  Secretary  for  Import 
Administration. 

:FR  Doc  03-2=5773  Filed  10-9-03;  8:45  am) 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-B47] 

Persulfates  from  the  People's  Republic 
of  China:  Notice  of  Preliminary  Results 
of  Changed  Circumstances  Review 

AGENCY:  Import  .\dmini>tration, 
International  Trade  Administration. 
Department  of  t'ommerte 

EFFECTIVE  DATE:  October  10.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Stroiio  or  Patrick  Connolly  at  (202) 
482-0629  or  (202) 482-1779. 
respectively,  Office  of  AD/CVD 
Enforcement.  Office  2.  Import 
Administration,  International  Trade 
Admmistration.  U.S.  Department  of 
Commerce.  I4th  Street  and  Constitution 
Avenue.  N\V.  Washington.  DC  20230 
SUMMARY:  On  February  2  1.  2003,  in 
response  to  a  request  bv  FMC 
Corporation,  a  IS  producer  of 
persulfates  and  an  interested  party  in 
this  proceeding,  the  Department  of 
Commerce  initiated  a  changed 
circumstances  review  of  the 
antidumping  duty  order  on  persulfates 
from  the  Peoples  Republic  of rhin.i   a> 
described  below 

We  preliminarily  determine  that 
Degussa-AI  (Shanghai)  Initiators  Co., 
Ltd.'s  factors  of  production  have  not 
changed  substantially  sinc:e  Degussa 
AG's  investment  in  Shanghai  Ai  |ian 
Reagent  Works.  As  a  result,  the 
Department  will  consider  in  any  future 
revocation  inquiry  any  administrative 
reviews  in  which  Shanghai  Ai  jian 
Import  and  Export  Corporation  procured 
its  products  e.xported  to  the  L'nited 
States  from  Shanghai  Ai  Iian  Reagent 
Works   Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
SUPPLEMENTARY  INFORMATION: 


Background 

On  Iul\  7.  1497.  the  Department 
published  in  the  Federal  Register  the 

antidumfiing  dut\  order  on  persulfates 
from  the  FKC  Si'f  Xoticr  of 
Antnlumpinti  Duty  Order  and  Amended 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value  Persulfates  From  the 
People's  Hepubhr  of  China.  62  FR  36259 
(July  7.  1997)   In  addition,  on  August 
27,  2002.  the  Department  initiated  an 
administrative  review  of  the 
antidumping  duty  order  on  persulfates 
covering  one  e.xporter  from  the  People's 
Republic  of  China  (PRC).  Shanghai  Ai 
Jian  Import  and  E.xport  Corporation  (Ai 
Jian).  See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part.  67  FR  .S.SOOO  (Aug.  27,  2002).  As 
part  of  its  request  for  review,  Ai  Jian 
asked  the  Department  to  revoke  the 
antidumping  duty  order  with  respect  to 
its  exports  produi:ed  by  A\  Jians 
supplying  f.tcton,-,  Shanghai  Ai  Jian 
Reagent  Works  (A|  Works). 

On  |anuar\-  7,  2003,  FMC  Corporation 
(FMC).  a  I '  S   producer  of  persulfates, 
notified  the  Department  that  Degussa 
AC.  a  (German  company,  had  purchased 
70  percent  of  Af  Works  and  that,  as  a 
result,  the  name  of  the  factory  had  been 
changed  to  Degussa  (Shanghai)  Initiators 
Co  .  Ltd.  (Degussa-AI).  F'MC  requested 
that  the  Department  initiate  a  changed 
circ  umstanc  es  review  to  determine 
whether  Degussa-A|  is,  in  fact,  the 
successor-in-interest  to  AJ  Works,  and 
hence,  whether  it  should  be  considered 
the  ^ame  entity  with  regards  to  the 
penciing  revocation  request. 

Based  on  the  information  submitted 
by  FMC;  regarding  Degussa  AG's 
investment  in  A)  Works,  the  Department 
determined  that  there  was  sufficient 
evidence  of  changed  circumstances  to 
warrant  a  review  under  section  7.t  1(b)(1) 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act),  and  19  CFR  3,51. 216(d). 
Consequently,  the  Department 
published  a  notice  of  initiation  of  this 
rt'view  on  February  28,  2003    See 
Ptrsultutes  from  the  People's  Republic 
of  China  Sotice  of  Initiation  of  Changed 
Circuinstani  es  Review.  68  FR  9636  (Feb. 
28,  2003)  [Initiation  Xotice).  The 
Department  denied  FMC's  request  that 
the  Department  issue  preliminary 
ri'sults  of  the  changed  circumstances 
review  in  coniuni  tion  with  the  notice  of 
initiation  because  FMC  did  not  provide 
sufficient  evidence  to  support  a 
preliminary  finding  The  Department 
invited  comments  from  interested 
parties  in  the  initiation  notice  and 
stated  that  it  would  publish  in  the 
Federal  Register  a  notice  of  preliminary 
results  of  changed  circ  jmstances 


review,  in  accordance  with  19  CFR 
351.222(c)(3)(i).  prior  to  the  issuance  of 
the  final  results. 

Since  the  Department's  notice  of 
initiation  of  this  review,  the  following 
events  have  occurred: 

On  March  11.  2003.  the  Department 
issued  a  questionnaire  to  Degussa-AJ 
requesting  details  of  Degussa  AG's 
investment  in  AJ  Works  and  its  impact 
on  the  production  operations  of 
Degussa-AJ.  Ai  Jian  and  Degussa-Af 
(collectively,  Ai  Jian/Degussa) 
responded  to  this  questionnaire  on 
April  1,  2003. 

On  March  19.  2003.  Ai  Jian  withdrew 
its  request  for  revocation  in  the  2001- 
2002  administrative  review. 

On  May  1,  2003,  the  petitioner 
submitted  a  letter  in  which  it  argued 
that  Degussa-AJ  is  not  the  successor-in- 
interest  to  AJ  Works.  The  petitioner 
further  argued  that  the  Department 
should  assign  the  PRC-wide  rate  to  all 
imports  from  Ai  Jian,  retroactive  to  the 
date  of  Degussa  AG's  purchase  of  AJ 
Works.  Ai  Jian/Degussa  responded  to 
these  arguments  on  May  12,  2003, 

On  May  2,  2003,  the  Department 
issued  a  supplemental  questionnaire  to 
Ai  Jian/Degussa.  Ai  Jian/Degussa 
responded  to  this  questionnaire  on  May 
23.  2003. 

On  July  31.  2003,  the  petitioner 
requested  that  the  Department  conduct 
an  administrative  review  of  Ai  Jian 
covering  the  period  July  1,  2002. 
through  June  30,  2003. 

Scope  Of  Review 

The  products  covered  by  this  review 
are  persulfates,  including  ammonium, 
potassium,  and  sodium  persulfates.  The 
chemical  formula  for  these  persulfates 
are,  respectively,  (NH4)2S208,  K2S2O8, 
and  Na2S208  Potassium  persulfates  are 
currently  classifiable  under  subheading 
2833.40.10  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Sodium  persulfates  are  classifiable 
under  HTSUS  subheading  2833.40.20. 
Ammonium  and  other  persulfates  are 
classifiable  under  HTSUS  subheadings 
2833.40.50  and  2833.40.60.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  review  is  dispositive. 

Preliminary  Results 

The  Department  conducts  successor- 
in-interest  inquiries  under  section 
75Ub)  of  the  Act  and  19  CFR  351.216 
and  221(c)(3)  (;.e.,  the  provisions 
governing  changed  circumstances 
reviews).  Because  these  provisions  do 
not  provide  explicit  guidance,  the 
Department  has  developed  the  following 
framework  for  conduct  of  these  reviews. 
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Specifically,  in  making  a  normal 
successor-in-interest  determination,  the 
Department  examines  several  factors 
including,  but  not  limited  to,  changes 
in:  (1)  management;  (2)  production 
facilities;  (3)  supplier  relationships;  and 
(4)  customer  base.  See  Notice  of  Final 
Results  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review:  Polycbloroprene  Rubber  From 
Japan,  67  FR  58  (Jan.  2,  2002) 
[Polycbloroprene  Rubber  from  Japan), 
and  Brass  Sheet  and  Strip  from  Canada: 
Notice  of  Final  Results  of  Antidumping 
Administrative  Review,  57  FR  20460 
{May  13,  1992)  (Brass  Sheet  and  Strip 
from  Canada).  While  no  one  of  these 
factors  is  dispositive,  the  Department 
will  generally  consider  the  new 
company  to  be  the  successor  to  the 
previous  company  if  its  resulting 
operation  is  not  materially  dissimilar  to 
that  of  its  predecessor.  See  Industrial 
Phosphoric  Acid  from  Israel:  Final 
Results  of  Changed  Circumstances 
Review.  59  FR  6944  (Feb.  14,  1994). 

This  analytical  framework  is  tailored 
for  exporters  of  subject  merchandise, 
because  any  findings  made  pursuant  to 
changed  circumstances  reviews  are 
intended  to  apply  to  entities  assigned 
their  own  specific  cash  deposit  rates. 
Because  the  circumstances  here  involve 
a  significant  investment  by  a  market 
economy  company  in  a  producer 
located  in  a  nonmarket  economy 
country  (NME),  not  an  exporter  assigned 
a  separate  cash  deposit  rate,  the  analysis 
applied  here  differs  from  determinations 
in  other  changed  circumstances  reviews. 
See  the  Initiation  Notice,  68  at  FR  9637. 
The  Department's  general  practice  in 
cases  involving  NME  countries  is  to 
assign  rates  to  exporters  rather  than 
producers  because  the  exporters  are  the 
entities  that  determine  the  price  at 
which  the  subject  merchandise  is  sold 
to  the  United  States.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Persulfates  From  the 
People's  Republic  of  China,  62  FR 
27222,  27228  (May  19,  1997) 
[Persulfates  LTFV  Final).  See  also 
Manganese  Metal  from  the  People's 
Republic  of  China:  Final  Results  and 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review,  63  FR  12441, 
12449  (Mar.  13,  1998).  See  also  Notice 
of  Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Pure  Magnesium  in 
Granular  Form  From  the  People's 
Republic  of  China,  66  FR  49345  (Sept. 
27,  2001)  and  accompanying  decision 
memorandum  at  Comment  2.  See  also 
Antidumping  Duties;  Countervailing 
Duties:  Final  Rule,  62  FR  27295,  27303 
(May  19,  1997).  In  the  event  that  an 
exporter  may  qualify  for  revocation, 
however,  such  revocation  normally  is 


limited  to  merchandise  of  certain 
producers.  The  regulations  address 
revocation  determinations  involving 
non-producing  exporters: 

In  the  case  of  an  exporter  that  is  not 
the  producer  of  subject 
merchandise,  the  Secretary 
normally  will  revoke  an  order  in 
part  under  paragraph  (b)(2)  of  this 
section  only  with  respect  to  subject 
merchandise  produced  or  supplied 
by  those  companies  that  supplied 
the  exporter  during  the  time  period 
that  formed  the  basis  for  the 
revocation. 

See  19  CFR  351.222(b)(3). 

Therefore,  this  changed  circumstances 
review  has  relevance  only  to  the  extent 
that  it  will  impact  Ai  Jian's  future 
revocation  eligibility.  Pursuant  to  19 
CFR  351.222(b)(3),  the  Department  will 
revoke  an  exporter  [e.g.,  Ai  Jian)  from  an 
order  only  with  respect  to  subject 
merchandise  produced  or  supplied  by 
the  producer(s)  that  supplied  the 
exporter  during  the  time  period  that 
forms  the  basis  for  the  revocation  [i.e.. 
three  consecutive  years).  Should  the 
Department  find  that  the  factors  of 
production  have  not  changed 
substantially  since  Degussa  AG's 
investment  in  AJ  Works,  the  Department 
will  consider  in  any  future  revocation 
inquiry  any  administrative  reviews  in 
which  Ai  Jian  procured  its  products 
exported  to  the  United  States  from  AJ 
Works.  On  the  contrary,  should  the 
Department  find  at  the  final  results  of 
this  changed  circumstances  review  that 
the  factors  of  production  of  Degussa- AJ 
have  changed  so  substantially  from  the 
merchandise  produced  by  AJ  Works  that 
the  resulting  operation  is  materially 
dissimilar  to  that  of  its  predecessor,  Ai 
Jian  will  need  to  complete  three  new 
administrative  reviews  with  Degussa-AJ, 
its  "new"  supplier,  before  it  may  qualify 
for  revocation. 

In  order  to  evaluate  whether  Degussa 
AG's  investment  in  AJ  Works  impacts 
the  Department's  previous  dumping 
findings  made  with  respect  to  Ai  Jian, 
therefore,  we  have  focused  our  analysis 
on  any  changes  in  Degussa-AJ's  factors 
of  production.  Under  the  Department's 
NME  methodology,  these  factors  of 
production  form  the  basis  for  normal 
value  and,  as  a  result,  are  an  essential 
component  of  the  margin  calculated  for 
Ai  Jian.  Therefore,  we  examined  the 
following  areas  in  making  our 
determination:  (1)  management;  (2) 
production  facilities;  and  (3)  supplier 
relationships.  Because  Degussa-AJ's 
customer  base  is  not  relevant  to  our 


analysis,  it  is  not  necessary  to  address 
this  component.  1 

In  its  April  1  and  May  23,  2003, 
submissions.  Degussa-AJ  stated  that 
there  were  no  changes  to  its  production 
facilities,  production  process,  or 
product  line  since  Degussa  AG's 
investment  in  AJ  Works. 

Degussa-AJ  explained  that  AJ  Works 
began  to  undertake  two  changes  to  its 
ammonium  persulfate  workshop  in 
early  2002.  Degussa-AJ  has  continued 
work  on  these  improvements,  which 
were  ongoing  as  of  the  submission  date 
of  Degussa-AJ's  last  questiormaire 
response.  Specifically,  Degussa-AJ  is 
expanding  its  production  capacity  for 
producing  ammonium  persulfate  and,  in 
addition,  is  working  on  a  process 
improvement  to  decrease  the  yield  loss 
of  one  of  the  factors  of  production, 
ammonium  sulfate,  which  should 
reduce  the  consumption  of  this  material 
input  in  the  production  process.  With 
the  exception  of  these  two  ongoing 
changes  to  its  ammonium  persulfate 
workshop,  Degussa-AJ  has  only 
evaluated,  but  not  initiated,  any  other 
changes  to  its  production  facilities  and 
production  process. 

Additionally,  Degussa-AJ  has  not 
determined  when  the  evaluation  of 
other  improvements  to  its  production 
facilities  or  production  process  will  be 
complete,  much  less  when  actual 
changes  might  take  place.  Therefore, 
although  there  are  two  ongoing 
improvements  to  Degussa-AJ's 
production  facilities  and  production 
process  that  should  impact  one  of  the 
factors  of  production  [i.e.,  self-produced 
ammonium  sulfate),  nothing  in  the 
respondent's  questionnaire  responses 
indicates  that  there  have  been  any  other 
changes,  as  of  the  date  of  the  most 
recent  questionnaire  response,  to 
Degussa-AJ's  factors  of  production  for 
persulfates  as  a  result  of  Degussa  AG's 
investment  in  AJ  Works. 

In  addition  to  an  examination  of  any 
changes  to  the  production  facility  and 
production  process,  the  Department 


1  We  have  not  considered  changes  to  Degussa-AJ's 
customer  base  in  making  our  determination 
because:  (1)  any  such  changes  do  not  have  a 
substantive  bearing  on  the  company's  factors  of 
production;  and  (2!  normally  the  Department 
considers  neither  an  NME  entity's  home  market 
customer  base  nor  its  home  market  sales 
transactions  in  making  NME  antidumping  dulv 
determinations  Furthermore,  Degussa-A)  is  merely 
a  producer  of  sub|ect  merchandise  and  does  not 
have  its  own  separate  antidumping  duty  rate  Were 
Degussa-.^I  to  sell  subject  merchandise  to  the 
I'nited  States,  these  entries  would  fall  under  the 
China-wide  rate  of  1 19.02  percent,  not  Ai  |ian's 
rate.  Changes  to  Degussa-AI's  customer  base, 
therefore,  would  influence  neither  Degussa-Aj's  nor 
Ai  lian's  antidumping  duty  rale.  For  purposes  of 
this  determination,  therefore,  changes  to  Degussa- 
AJ's  customer  base  do  not  have  relevance. 
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examined  other  changes  at  Degussa-Aj 
Although  there  were  significant  changes 
to  Degussa-AI's  board  of  directors  as  a 
result  of  Degussa  AG's  investment  in  AI 
Works,  the  factorv'  management  team 
has  remained  largeiv  intact,  and  those 
employees  now  serve  in  the  same  or 
similar  capacities  as  before  Degussa 
ACs  investment  in  A|  Works   Finally, 
there  have  been  no  changes  U>  Uegussa- 
.M's  suppliers  or  supplier  relationships 
since  Degussa  AC^s  investment  in  :\] 
Works   For  further  discussion,  set-  the 
October  i.  200.i,  memordndum  to  [tinifs 
}.  |o(  hum.  Assistant  .Sec  retar\  for  hiipurt 
Administration,  from  |effre\'  Mav . 
Deputy  Assistant  Secretary.  C.roup  1. 
entitled  "Factors  of  Production  .\n,ilvsis 
With  Respe(  t  to  Merchandise 
(.Onsidered  for  Revocation." 

Based  im  the  information  submitff'd 
by  .Ai  liany Degussa.  we  preliminarily 
determine  that  Degussa-AJ's  factors  of 
production  have  not  changed 
substantially  since  Degussa  AG's 
investment  in  A]  Works.  As  a  result,  the 
Department  will  consider  in  anv  future 
revocation  inquiry  anv  ddministrative 
reviews  in  which  Ai  lian  procured  its 
products  exported  to  the  I'nited  St.ites 
from  Al  Works.  The  current 
requirements  for  the  cash  deposit  of 
estimated  antidumping  duties  on  the 
subject  merchandise  are  not  impacted 
by  this  determination 

Public  Comment 

Interested  parties  may  request  a 
hearing  within  14  days  after  the 
publication  of  this  notice.  Anv  hearing. 
if  requested,  will  be  hejci  i()  days  after 
the  publication  of  this  notice,  or  the  first 
workday  thereafter   Interested  parties 
may  submit  case  briefs  not  later  than  1  4 
days  after  the  date  of  publication  of  this 
notice.  Rebuttal  briefs,  limited  to  issues 
raised  in  the  case  briefs,  mav  be  filed 
not  later  than  19  days  after  the  date  of 
publication  of  this  notice.  Parties  who 
submit  comments  or  rebuttal  briefs  in 
this  procetjding  are  requested  to  submit 
with  the  argument:  (1)  a  statement  of  the 
issue,  and  (2)  a  brief  summary  of  the 
argument  (no  longer  than  five  pages, 
including  footnotes).  In  accordance  with 
ICJCTR  151.216(0).  the  Department  will 
issue  Its  final  results  of  review  within 
270  ddvs  after  the  date  on  which  the 
c  hani>e(i  (  I  re  uinstances  review  was 
initidteti  (;  H  .  ii,,  later  than  November 
IH   2{){)i). 

This  notic:e  is  published  in 
dc  (  ordance  with  sections  751(b)(1)  and 
(d)  and  777(i)  of  the  Act,  and  with  19 
CFR  H51  221(c)(.3). 


Ilatril     Oc  tnb.T    (,   2003. 

lames  |.  )o<:hum. 

Assistant  Sf(  rfton  far  Import 

Administration 

IFR  Doc.  03-25771  Filed  lO-'MJ.i.  H:43  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-427-a20,  A-428-^830.  A-475-^29,  A-580- 
847.  A-41 2-822] 

Notice  of  Amended  Antidumping  Duty 
Orders:  Stainless  Steel  Bar  From 
France,  Germany,  Italy,  Korea,  and  the 
United  Kingdom 

AGENCY:  Inifiort  Administration. 
International  Trade  Administration. 
Departmcint  of  Commerce 
ACTION:  Notice  of  amended  antidumping 
duty  orders. 

EFFECTIVE  DATE:  October  10.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

-•\ndrew  .Smith  or  |ohn  Brinkmann, 
(202) 482-127H  or  (202) 482-4126, 
respectively:  Import  Administration, 
International  Trade  Administration, 
r  S   Department  of  Commerce.  14th 
Street  and  Constitution  .Avenue.  NW., 
Washington,  DC  202:^0. 

Summary 

The  Department  of  ('nmmerce  is 
dintrnding  its  .intidumping  duty  orders 
in  these  investigaticms  to  bring  them 
into  compliani  e  with  section  7;-i;j(d)  of 
the  Tariff  .Ac  t  of  1930.  as  amended. 
Specifically,  these  antidumping  duty 
orders  are  amended  to  state  that  the 
suspension  of  lic)uidation  ordered  in  the 
prelimin.iry  determinations  in  these 
inyc:stigations  shall  be  discontinued  for 
subject  merchandise  entered  on  or  after 
lanuary  29.  2002,  through  March  7. 
2002. 


Scope  of  Order 

For  purposes  of  this  order,  the  term 
"stainless  steel  bar"  inr  hides  articles  of 
stainless  steel  in  straight  lengths  that 
have  been  either  hot-rolled,  forged. 
turned,  c  old-drawn.  ( iild-rolled  or 
otherwise  I  iijd-finished.  or  ground, 
hdving  a  uniform  solid  cross  se<:tion 
diong  their  ,vhole  length  in  the  shape  of 
circles,  segments  df  circ  lis,  o\  als. 
rectangles  (inc  hiding  sc|uares),  triangles, 
hexagons,  octagons,  or  other  convex 
polygons.  Stainless  steel  bar  includes 
cold-finished  st.iinless  steel  bars  that  are 
turned  or  ground  m  straight  lengths. 
\s  hether  produi  ed  from  hot-rolled  bar  or 
tri'iii  str.iiyhlened  and  c  ut  rod  or  wire, 
and  ri'iiitorc  mi;  bar.s  that  have 
indent, iiioiis,  ribs,  grooves,  or  other 


deformations  produced  during  the 
rolling  process. 

Except  as  specified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut  length  flat-rolled 
products  {i.e..  cut  length  rolled  products 
which  if  less  than  4.75  mm  in  thickness 
have  a  width  measuring  at  least  10  times 
the  thickness,  or  if  4.75  mm  or  more  in 
thickness  havirvg  a  width  which  exceeds 
150  mm  and  measures  at  least  twice  the 
thickness),  products  that  have  been  cut 
from  stainless  steel  sheet,  strip  or  plate, 
wire  a. p..  c;old-formed  products  in  coils, 
of  any  uniform  solid  cross  section  along 
their  whole  length,  which  do  not 
conform  to  the  definition  of  flat-rolled 
products),  and  angles,  shapes  and 
sections. 

The  stainless  steel  bar  subject  to  this 
investigation  is  currently  classifiable 
under  subheadings  7222.11.00.05, 
7222.11.00.50,  7222.19.00.05, 
7222.19.00.50.  7222.20.00.05, 
7222.20.00.45.  7222.20.00.75,  and 
7222.30.00.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Background 

On  August  2.  2001,  the  Department  of 
Commerce  ( 'the  Department") 
preliminarily  determined  that  stainless 
steel  bar  from  France.  Germany,  Italy, 
Korea,  and  the  United  Kingdom  was 
being  sold  in  the  United  States  at  less 
than  fair  value  ("LTFV").  as  provided  in 
section  735(a)  of  the  Tariff  Act  of  1930. 
as  amended  ("the  Act").  See  66  FR 
40201  (August  2.  2001)  for  France;  66 
FR  40208  (August  2.  2001)  for  Germany; 
66  FR  40214  (August  2,  2001)  for  Italy; 
66  FR  40222  (August  2.  2001)  for  Korea; 

66  FR  40192  (August  2.  2001)  for  the 
United  Kingdom  (collectively  "the 
SSBar  Preliminary  Determinations") 

Due  to  scheduling  problems  evolving 
from  the  events  of  September  11.  2001. 
the  Department  tolled  the  final 
determination  deadlines  in  these 
investigations  until  January  15.  2002. 
On  January  15.  2002.  the  Department 
determined  that  stainless  steel  bar  from 
France.  Germany.  Italy,  Korea,  and  the 
United  Kingdom  was  being  sold  in  the 
United  States  at  LTFV.  as  provided  in 
section  735(a)  of  the  Act.  See  67  FR 
3143  (January  23,  2002)  for  France:  67 
FR  3159  (January  23,  2002)  for  Germany: 

67  FR  3155  (lanuary  23,  2002)  for  Italy;" 
H7  FR  3149  (January  23,  2002)  for  Korea; 
67  FR  3146  (January  23,  2002)  for  the 
United  Kingdom  (collt?ctivelv  "the 
SSBar  Final  Determinations").  The 
Department  subsequently  amended  the 
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final  determination  of  the  antidumping 
duty  investigation  of  stainless  steel  bar 
from  Germany  to  correct  ministerial 
errors.  See  67  FR  10382  (March  7,  2002). 

On  February  28,  2002,  the 
International  Trade  Commission  ("ITC") 
notified  the  Department  of  its  final 
determinations  pursuant  to  Section 
735(b)(l)(A)(i)  of  the  Act  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  LTFV 
imports  of  subject  merchandise  from 
France,  Germany,  Italy,  Korea,  and  the 
United  Kingdom.  The  ITC  published  its 
final  affirmative  injury  determination  on 
March  8,  2002.  See  67  FR  10756  (March 
8.  2002).  Accordingly,  the  Department 
issued  Antidumping  Duty  Orders  in 
which  it  directed  the  U.S.  Bureau  of 
Customs  and  Border  Protection 
("BCBP")  to  assess,  upon  further  advice 
by  the  Department,  antidiunping  duties 
equal  to  the  amount  by  which  the 
normal  value  of  the  merchandise 
exceeded  the  export  price  or 
constructed  export  price  of  the 
merchandise  for  all  relevant  entries  of 
stainless  steel  bar  from  France, 
Germemy,  Italy,  Korea,  and  the  United 
Kingdom.  See  67  FR  10385  (March  7, 
2002)  for  France;  67  FR  10382  (March  7, 
2002)  for  Germany:  67  FR  10384  (March 
7,  2002)  for  Italy;  67  FR  10381  for  Korea; 
67  FR  10381  (March  7,  2002)  for  the 
United  Kingdom  (collectively  "the  SS 
Bar  AD  Orders").  The  Department 
directed  the  BCBP  to  assess 
antidumping  duties  on  all  unliquidated 
entries  of  imports  of  the  subject 
merchandise  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  August  2,  2001, 
the  date  on  which  the  Department 
published  its  SS  Bar  Preliminary 
Determinations  in  the  Federal  Register. 

Amended  Antidumping  Duty  Orders 

The  SS  Bar  Orders  incorrectly  stated 
that  antidumping  duties  will  be 
assessed  on  aJl  unliquidated  entries  of 
imports  of  the  subject  merchandise  that 
are  entered,  or  witbdrawn  from 
warehouse,  for  consumption  on  or  after 
August  2,  2001,  the  date  on  which  the 
Department  published  its  notices  of 
affirmative  preliminary  determinations 
in  the  Federal  Register.  Section  733(d) 
of  the  Act  states  that  instructions  issued 
pursuant  to  an  affirmative  preliminary 
determination  "may  not  remain  in  effect 
for  more  than  4  months"  except  where, 
as  was  the  case  in  these  investigations, 
"exporters  representing  a  significant 
proportion  of  exports  of  the  subject 
merchandise,  extend  that  4-month 
period  to  not  more  than  6  months."  In 
these  SS  Bar  investigations,  January  29, 
2002,  is  6  months  from  the  date  of 
publication  of  the  SS  Bar  Preliminary 


Determinations.  Furthermore,  section 
737  of  the  Act  states  that  definitive 
duties  are  to  begin  on  the  date  of 
publication  of  the  ITC's  final  injiuy 
determination,  March  8,  2002. 
Accordingly,  except  as  otherwise  noted 
below,  the  SS  Bar  AD  Orders  are 
amended  to  state  that: 

These  antidumping  duties  will  be 
assessed  on  all  unliquidated  entries  of 
stainless  steel  bar  from  Fremce, 
Germany,  Italy,  Korea,  and  the  United 
Kingdom  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
August  2,  2001,  the  date  of  the 
publication  of  the  SS  Bar  Preliminary 
Determinations  in  the  Federal  Register. 
In  accordance  with  section  733(d)  of  the 
Act,  we  will  instruct  the  BCBP  to 
terminate  the  suspension  of  liquidation 
and  to  liquidate,  without  regard  to 
antidumping  duties,  unliquidated 
entries  of  stainless  steel  bar  from 
France,  Germany,  Italy,  Korea  and  the 
United  Kingdom  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  January  29,  2002,  through  and 
including  March  7,  2002.  Suspension  of 
liquidation  will  continue  on  or  after 
March  8,  2002. 

Any  liquidation  instructions  issued  to 
the  BCBP  will  exclude  entries  that  have 
been  enjoined  from  liquidation. 
Therefore,  instructions  will  not  be 
issued  covering  enjoined  entries  of 
stainless  steel  bar  from  Italy  and  the 
United  Kingdom,  until  either  the 
conclusion  of  the  ongoing  litigation 
with  respect  to  the  final  determination, 
pursuant  to  which  these  entries  have 
been  enjoined  from  liquidation,  or  the 
injunction  in  those  cases  are  lifted  or 
amended  to  allow  liquidation  of  those 
entries.  See  Slater  Steels  Corp.  v.  United 
States,  Consol.  Court.  No.  02-00189;' 
Corns  Engineering  Steels  Ltd.  v.  United 
States,  Court  No.  02-00283. 

This  notice  constitutes  the  amended 
antidumping  duty  order  with  respect  to 
stainless  steel  bar  from  France, 
Germany,  Italy,  Korea,  and  the  United 
Kingdom,  pursuant  to  section  736(a)  of 
the  Act.  Interested  parties  may  contact 
the  Department's  CRU  for  copies  of  an 
updated  list  of  antidiunping  duty  orders 
currently  in  effect. 

This  amended  order  is  published  in 
accordance  with  section  736(a)  of  the 
Act  and  19  CFR  351.211. 

Dated:  October  3,  2003. 
James  J.  Jochum, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-25772  Filed  10-9-03;  8:45  am] 
BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-41 2-822] 

Stainless  Steel  Bar  From  the  United 
Kingdom:  Notice  of  Extension  of  Time 
Limit  for  Preliminary  Results  in 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  October  10.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Kate 
Johnson  at  (202)  482^929.  or  Rebecca 
Trainor  at  (202)  482-4007.  Office  2.  AD/ 
CVD  Enforcement  Group  I,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  of  the  first 
administrative  review  of  the 
antidiunping  duty  order  on  stainless 
steel  bar  fttjm  the  United  Kingdom, 
which  covers  the  period  August  2,  2001, 
through  February  28,  2003. 

SUPPLEMENTARY  INFORMATKDN:  Pursuant 
to  section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  ("the  Act"),  the 
Department  shall  make  a  preliminary 
determination  in  an  administrative 
review  of  an  antidumping  duty  order 
within  245  days  after  the  last  day  of  the 
anniversary  month  of  the  date  of 
publication  of  the  order.  The  Act  further 
provides,  however,  that  the  Department 
may  extend  that  245-day  period  to  365 
days  if  it  determines  it  is  not  practicable 
to  complete  the  review  within  the 
foregoing  time  period.  The  Department 
finds  that  it  is  not  practicable  to 
complete  the  preliminary  results  in  the 
administrative  review  of  stainless  steel 
bar  from  the  United  Kingdom  within  the 
245-day  time  period  because,  as  a  result 
of  the  progress  of  the  case  and  necessary 
verification  scheduling,  the  verification 
of  the  sole  respondent  in  this  review  is 
scheduled  to  be  conducted  in  mid- 
November,  which  will  not  allow 
sufficient  time  to  complete  the 
preliminary  results  by  the  scheduled 
deadline  of  December  1,  2003. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  the  Department 
is  extending  the  time  for  completion  of 
the  preliminary  results  of  this  review 
until  March  30,  2004. 
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Dated:  October  3.  2003. 
leffrfv  Mav. 

Dvpulv  Assistant  Secretary  for  Import 

Administration. 

IFR  l)n,    iij-j-,--4  Kiled  10-9-03;  8:45  ami 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  092603 A] 

incidental  Take  of  Marine  Mammals; 
Taking  of  Marine  Mammals  Incidental 
to  Operation  of  a  Low  Frequency 
Sound  Source  by  the  North  Pacific 
Acoustic  Laboratory 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric;  .-Xdininistration  (NOAA). 
Ck)nunerc:e. 

ACTION:  Notice  of  issuance  of  a  letter  of 
authorization. 

SUMMARY:  In  ace  f)rdancf  with  the 
Marine  Mammal  Protection  Act 
(MMPA).  as  amended,  notification  is 
herehv  "iven  that  a  letter  of 
authorization  to  take  several  species  of 
marine  mammals  inc  idental  to 
operation  of  a  low  frequencv  sound 
source  hv  the  North  Pacific  Acoustic 
Lahoratorv  (NP,-\I.)  was  issued  on 
Octoher  3.  2003.  to  the  University  of 
California  San  Diego.  Scripps  Institution 
of  Oceanographv  (Scripps) 
DATES:  This  letter  of  authorization  is 
effective  from  October  3,  2003.  through 
October  2.  2004 

ADOflESSES:  The  application  and  letter  is 
available  for  review  in  the  Office  of 
Protected  Resources.  NMFS.  1315  East- 
West  Highway.  Silver  Spring.  MD 
20910 

FOR  FURTHER  INFORMATION  CONTACT: 

Kimberly  Skrupkv.  .NMFS,  (301J  713- 
2322, ext  163. 

SUPPLEMENTARY  INFORMATION:  Section 

101(a)(5)(A)  of  the  MMPA  1 16  U.S.C 
1361  et  seq.)  directs  NMFS  to  allow,  on 
request,  the  incidental,  hut  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region,  if  certain  findings 
are  made  by  NMFS  and  regulations  tue 
issued.  Under  the  MMPA,  the  term 
"taking"  means  to  harass,  hunt,  capture, 
or  kill  or  to  attempt  to  harass,  hunt, 
capture  or  kill  marine  mammals. 

Permission  may  be  granted  for  periods 
up  to  5  years  if  NMFS  finds,  after 
notification  and  opportunity  for  public 
comment,  that  the  taking  will  have  a 


negligible  impac  t  (Ui  the  spec  ies  or 
stock(s)  of  marine  mammals  and  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  or 
sto(:k(s)  for  subsistence  uses.  In 
addition.  NMFS  must  presf:ribe 
regulation-  lh.it  include  permissible 
methods  ot  t. iking  <ind  other  mt'ans 
effecting  tht;  least  prac  ticable  adverse 
impact  on  the  spec:ies  and  its  habitat 
and  on  the  availability  of  the  species  for 
subMstence  uses,  paving  particular 
attention  to  rookeries,  mating  grounds, 
and  are, IS  nt  similar  significance  The 
regulations  must  include  requirements 
[lertaining  to  the  monitoring  and 
r>'porting  of  sU(  h  taking.  Regulations 
govrning  the  taking  incidental  to 
operation  ot  <i  low  frecjuency  sound 
source  by  .\P.\I..  were  published  on 
.■\ugusf  17.  2001  [Ml  FR  43442).  and 
remain  in  effect  until  .September  17, 
200t). 

IssuaiKc  of  tilt!  letter  of  authorization 
to  Scripps  is  based  on  findings  made  in 
the  preamble  to  the  final  rule  that  the 
total  takings  by  this  project  would  result 
in  only  small  numbers  (as  the  term  is 
defined  in  50  CFR  216.103)  of  marine 
m.immals  being  taken.  In  addition,  the 
resultant  incidental  harassment  would 
have  no  more  than  a  negligible  impact 
on  the  affected  marine  mammal  stocks 
ir  h.ibitats  and  would  not  have  an 
unmitigable  adverse  impact  on  Arctic 
subsistence  uses  of  marine  mammals. 
NMFS  also  finds  that  the  applicant  will 
meet  the  reijuirements  contained  in  the 
implementing  regulations  and  Letter  of 
.-Xuthori/.ation  (I.OA).  including 
monitoring  and  reporting  requirements. 
This  LO.\  will  be  renewed  annually 
based  on  a  review  of  the  activity, 
completion  of  monitoring  requirements 
and  receipt  of  reports  required  bv  the 
L(JA 

Dated:  October  3,  2003. 
Laurie  K.  .Mien, 

Ai  tiiigiHtiif  Director,  Office  of  Protected 
Hesources.  National  Marine  Fisheries  Service. 
'FRD..,     IM-J-.HIH  Filfii  in-'M)3:  8:45  am] 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[ID.  100603B] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene 
public  meetings  of  the  Reef  Fish 
.Xdvisory  Panel  (AP)and  the  Standing 
and  Special  Reef  Fish  Scientific  and 
Statistical  (kimmittee  (SSC)  from 
October  28  through  October  29.  2003. 
DATES:  The  Council's  Reef  Fish  AP  and 
SSC  will  i:onyene  jointly  at  1  p.m.  on 
Tuesday.  October  28.  2003.  to  receive 
presentations.  The  AP  and  SSC  will 
hold  separate  meetings  to  discuss  the 
issues  and  make  recommendations 
beginning  at  8:30  a.m.  on  Wednesday. 
October  29.  2003.  and  will  c;onclude'by 
5  p.m. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Hilton  Tampa  Airport  Westshore 
Hotel.  2225  Lois  Avenue,  Tampa.  FL; 
telephcme:  813-877-6688. 

Council  aHdress:  Gulf  of  Mexico 
Fishery  Management  Council.  3018  U.S. 
Highwa\  301  North,  Suite  1000.  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  Atran,  Population  Dynamics 
Statistician,  the  Gulf  of  Mexico  Fishery 
Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619;  telephone  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The  AP 
and  the  SSC^  will  convene  to  review  a 
yellowtail  snapper  stock  assessment  and 
a  revised  Reef  Fish  Secretarial 
Amendment  1  (red  grouper  rebuilding 
plan). 

A  yellowtail  snapper  stock  assessment 
was  prepared  by  the  Florida  Marine 
Research  Institute  (FMRI)  on  behalf  of 
the  Florida  Fish  and  Wildlife 
Conservaticm  Commission,  the  Gulf  of 
Mexico  Fishery  Management  Council, 
and  the  South  Atlantic  Fishery 
Management  Council.  The  assessment 
was  conducted  using  a  process  known 
as  Southeast  Data  Assessment  and 
Review  (SEDAR).  Under  this  process,  a 
SEDAR  Data  Workshop  was  held  on 
March  3-7,  2003,  to  bring  researchers, 
managers,  fishermen  and  environmental 
organization  representatives  together  to 
review  the  available  scientific 
information  on  yellowtail  snapper, 
goliath  grouper  and  vermilion  snapper. 
A  SEDAR  Assessment  Workshop  was 
then  held  on  June  9-13,  2003,  to  again 
bring  researchers,  managers,  fishermen 
and  environmental  representatives 
tcjgether  to  conduct  the  actual 
assessment.  A  draft  stock  assessment 
from  that  workshop  was  presented  to  a 
SEDAR  Assessment  Review  Workshop 
held  in  Tampa  luly  28-31,  2003.  The 
review  workshop,  in  addition  to 
convening  researchers,  managers, 
fishermen  and  environmental 
organization  representatives,  also 
included  several  assessment  experts 
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from  outside  of  the  Gulf  region, 
including  two  provided  by  the 
University  of  Miami's  Center  for 
Independent  Experts.  Based  on  the 
results  of  the  Assessment  Review 
Workshop,  a  final  version  of  the 
yellovkftail  snapper  stock  assessment  was 
prepared,  along  with  recommendations 
of  the  Assessment  Review  Workshop  on 
the  status  of  the  stock  and  selection  of 
status  determination  criteria  (maximum 
fishing  mortality  rate,  minimum  stock 
size  threshold,  and  optimum  yield). 
These  recommendations  were  presented 
to  the  Gulf  Council's  Socioeconomic 
Panel  on  September  10-12,  2003.  The 
yellowtail  snapper  stock  assessment, 
recommendations  of  the  SEDAR 
Assessment  Review  Panel,  and 
Socioeconomic  Panel  will  be  presented 
during  the  joint  AP/SSC  session  on 
October  28,  2003.  Afterwards,  the  AP 
and  SSC  will  meet  separately  on 
October  29,  2003,  to  discuss  the  issues 
and  make  recommendations  to  the  Gulf 

Council. 

Red  grouper  were  declared  overfished 
by  NMFS  in  October  2000,  based  on  a 
1999  assessment  plus  additional 
analyses  conducted  in  2000.  A  2002 
stock  assessment  by  NMFS  found  that 
the  red  grouper  stock  was  back  above  its 
minimum  stock  size  threshold,  but  it 
had  been  below  the  threshold  in  1999, 
confirming  the  need  for  a  rebuilding 
plan  to  restore  the  stock  to  a  level 
capable  of  producing  maximum 
sustainable  yield  on  a  continuing  basis. 
In  May  2003,  the  Council  submitted 
Reef  Fish  Secretarial  Amendment  1  to 
NMFS  that  called  for  approximately  a 
10  percent  reduction  in  harvest,  to  be 
achieved  through  a  reduction  in  the 
commercial  shallow-water  grouper 
quota,  replacing  the  February  15  to 
March  15  commercial  closed  season  on 
gag,  red  and  black  grouper  with  a 
shallow-water  grouper  trip  limit,  and  a 
recreational  bag  limit  of  no  more  than 
two  red  grouper  (out  of  the  5  aggregate 
grouper  bag  limit).  The  rebuilding  plan 
also  proposed  a  reduction  in  the  deep- 
water  grouper  quota  and  setting  of  a 
tilefish  quota  in  order  to  discourage 
effort  shifting  to  those  stocks.  NMFS  has 
reviewed  the  plan  as  submitted  by  the 
Gulf  Council  and  has  made  revisions  to 
it.  These  revisions  will  be  presented 
during  the  joint  AP/SSC  session  on 
October  28,  2003.  The  AP  and  SSC  will 
then  meet  separately  on  October  29, 
2003,  to  discuss  the  issues  and  make 
recommendations  to  the  Gulf  Council. 

Although  other  non-emergency  issues 
not  on  the  agenda  may  come  before  the 
AP/SSC  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 


formal  action  during  these  meetings. 
Actions  of  the  AP/SSC  will  be  restricted 
to  those  issues  specifically  identified  in 
the  agendas  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  Section  305(c) 
of  the  Magnuson-Stevens  Act.  provided 
the  public  has  been  notified  of  the 
Council's  intent  to  take  action  to 
address  the  emergency. 

Special  Accommodations 

Copies  of  the  agendas  of  these 
meetings  and  the  stock  assessments  can 
be  obtained  by  calling  the  Council  office 
at  813-228-2815  (toll-ft-ee  888-833- 
1844).  Additional  materials,  including 
the  Reef  Fish  Stock  Assessment  Panel 
report  and  the  Socioeconomic  Panel 
(SEP)  report,  can  also  be  obtained  from 
the  Council  office  or  downloaded  from 
the  Council  website  [http:// 
www.gulfcouncil.org)  but  the  SEP  report 
may  not  be  available  until  just  prior  to 
the  meetings.  This  meeting  is  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Aime  Alford  at  the 
Council  (see  ADDRESSES)  by  October  17. 
2003. 

Dated:  October  06,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  Nalional  Marine  Fisheries  Service. 
[FR  Doc.  03-25819  Filed  10-9-03;  8:45  am] 
BILUNG  COOe  3510-22-8 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  100603G] 

Gulf  Of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting  of  the  Special  Coral 
Scientific  and  Statistical  Committee 
(SSC)  on  October  27  and  28.  2003. 
DATES:  The  Council's  Coral  SSC  will 
convene  at  1:30  p.m.  on  Monday, 
October  27.  2003  and  conclude  by  5 
p.m.  on  Tuesday.  October  28.  2003. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Hilton  Tampa  Airport  Westshore 
Hotel,  2225  Lois  Avenue,  Tampa,  FL; 
telephone:  813-877-6688. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 


Highway  301  North.  Suite  1000.  Tampa. 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  Leard,  Senior  Fishery  Biologist. 
Gulf  of  Mexico  Fisherv  Management  _ 
Council;  telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The  SSC 
will  convene  to  discuss  the  current 
status  and  trends  with  coral  reef 
resources  in  the  Gulf  of  Mexico,  and 
issues  that  concern  the  health  of  coral 
reefs.  Some  of  the  issues  to  be  discussed 
include:  diseases,  oceanographic 
phenomena,  global  climate  change, 
human  interactions,  and  marine 
reserves.  The  Coral  SSC  will  also 
consider  funding  priorities  for  future 
coral  research  projects  and  develop  any 
recommendations  for  the  Council. 

Although  non-emergency  issues  not 
contained  in  the  agenda  may  come 
before  the  Coral  SSC  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (MSFCMA),  those  issues  may  not  be 
the  subject  of  formal  action  during  this 
meeting.  The  Coral  SSC  actions  will  be 
restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
Section  305  (c)  of  the  MSFCMA, 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Copies  of  the  agendas  of  these 
meetings  and  the  stock  assessments  can 
be  obtained  by  calling  the  Coimcil  office 
at  813-228-2815  (toll-fi^  888-833- 
1844). 

Special  Acconunodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  October  20,  2003. 

Dated:  October  7.  2003. 
Peter  H.  Fricke, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  \ationai Marine  Fisheries  Ser\ice. 
[FR  Doc.  03-25820  Filed  10-9-03:  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D  090903B] 

Marine  Mammals;  File  No.  782-1702 

AGENCY:  Nationd  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
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ACTION:  Issuance  of  permit. 


SUMMARY:  Notice  is  hereby  given  that 
National  Marine  Mammal  Laboratory. 
National  Marme  Fisheries  Service, 
NAA,  7600  Sand  Point  Way,  NE.  BIN 
C15  700,  Bldg    1.  Seattle.  VVA  98 115- 
0070.  (Dr.  Sue  Muore.  Principal 
Investigator),  has  been  issued  a  permit 
to  take  California  sea  lions  (ZaJuphus 
californianus].  harbor  seals  [Phnca 
vituhna).  and  northern  elephant  seals 
(Sliroun^a  angustirnstns]  in  C^alifornia. 
Washington  and  Oregon  for  purposes  of 
scientific  research   Samples  mav  be 
imported/export  from/to  Canada  for 
analysis  under  this  Permit  or  Permit  No. 
782-1694 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits.  Cjjnservaticm  and  Educatitm 
Division.  Office  of  Protected  Resources 
NMFS.  1315  East-West  Highway.  Room 
13705.  Silver  Spring.  MD  20')1().  phoiif 
(301)713-2289; fax  (301)713-0376; and 

Northwest  Region.  NMFS.  7600  Sand 
Point  Way  NE.  BIN  Cl57no,  Bldg.  1. 
Seattle.  W.\  98115-0700;  phone 
(206)526-^)150;  fax  1206)526-6426,  and 

Alaska  Region.  N.MFS.  P.O  Box 
21668.  luneau.  .AK  99802-1668;  phone 
(907)586-7221.  fax  '9n7)586--249. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  or  .-Xniv  Sldan  >  (01 1713- 
2289 

SUPPLEMENTARY  INFORMATION:  On  [une  4. 
2003.  notice  was  publish<-'d  in  the 
Federal  Register  (68  FR  33477)  that  a 
request  for  a  scientific  research  permit 
to  take  the  species  identified  above  had 
been  submitted  by  the  above-named 
organization!  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  .Mammal  Protection  Act  of  1972. 
as  amended  (16  L'  S  C;    1361  et  seq).  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216) 

The  purposes  of  the  authorized 
research  to  conduct  aerial,  ground,  and 
vessel  surveys  annually  for  stock 
assessment  of  harbor  seals.  Cialifornia 
sea  lions,  and  northern  elephant  seaU 
Harbor  seals.  California  sea  lions,  and 
northern  elephant  seals  will  be 
captured,  tagged,  and  branded  for  long- 
term  identification  of  individuals  ,ind 
information  on  reproductive  success, 
survival  and  longevity;  blood  sampling 
for  disease  screening;  blubber  biopsy  for 
contaminant  analysis;  tissue  sampling 
for  genetics  and  for  fatty  acid  analysis, 
some  seals  will  be  instrumented  with 
VHF  radio  transmitters  and/or  Time- 
Depth  Recorders  (TDR)  or  satellite  tags 
or  sonic  tags  to  document  movements. 


activity  and  foraging  patterns.  In 
addition,  harbor  seals  will  be  blood  and 
biopsy  sampled  for  contaminant 
analysis  and  tissue  sampled  for  genetic 
analysis   Harbor  seals  and  (California  sea 
lions  will  be  instrumented  with  V^HF 
radio  transmitters  and/or  time-depth 
recorders  or  satellite  tags  to  document 
movements  activity  and  foraging 
patterns. 

D.itocl    Spptfnitmr  Ifi.  2003. 
Stephen  L.  Leathery. 

Chief.  Permits.  Conserx'ation  and  Education 
Division.  Office  of  Protected  Resources. 
\ational  Marine  Fisheries  Senice. 
IKK  Doc.  03-25821  Kil.-il  1I)-<M)3.  8:4,^i  ,m] 
BILUNG  CODE  3510-22  S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Air  University  Board  of  Visitors;  Notice 
of  Meeting 

The  .Air  1  niversitv  Board  of  Visitors 
will  hold  an  open  meeting  on  16-19 
November  2003.  The  first  business 
session  lit  each  meeting  will  begin  in  the 
Air  bniversity  Commander's  Conference 
Room  at  Headfjuarters  Air  University. 
Maxwell  Air  Force  Base.  Alabama  (5 
seats  available)   The  purpose  (jf  the 
meeting  is  to  gi\e  the  board  an 
opportunitN  til  review  Air  University 
educational  prngrams  and  to  jiresent  to 
the  Commander,  a  report  of  their 
fiiuiings  ,ind  re( Dminendations 
I  oncenung  these  [)rograms. 

For  further  inhirmation  on  this 
meeting,  contact  Ur  Dorothy  Reed. 
(ihief  ol  Academic  Affairs.  Air 
I'mversitv  Headquarters.  Maxwell  .Mr 
Forc;e  Base.  .Mabama  36112-6335. 
telephone  i3 34)  953-5159. 

Pamela  D.  Fitzgertid, 

Air  Force  Federal  Register  Liaison  Officer. 

;fR  Flo,    (M   j^,--i)  FiKn!  l()-'»-«;i:  8:4,5  am) 

BILUNG  CODE  S001-05-P 


DEPARTMENT  OF  DEFENSE 
Depaitment  of  the  Air  Force 

HO  USAF  Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force. 
DoD 

ACTION:  Notice  of  meeting. 


summary:  Pursuant  to  Public  Law  92- 
463.  notice  IS  hereby  given  of  the 
forthcoming  meeting  of  the  2003 
S(  lence  and  Technology  Review.  The 
purpose  of  the  meeting  is  to  allow  the 
S.AB  leadership  to  assess  the  quality  and 
long-temi  relevance  of  AFRI,  Materials 


research.  Because  classified  and 
contractor-proprietary  information  will 
be  discussed,  this  meeting  will  be 
closed  to  the  public. 
DATES:  October  27-31,  2003. 

ADDRESSES:  Wright-Patterson  Air  Force 
Base.  OH 

FOR  FURTHER  INFORMATION  CONTACT: 

Major  Dwight  Pavek.  Air  Force 
Scientific  Advisory  Board  Secretariat, 
1180  Air  Force  Pentagon,  Rm  5D982, 
Washington  DC  20330-1180,  (703)  697- 
4811. 

Pamela  D.  Fitzgerald, 

.■\ir  Forcf  Federal  Register  Liaison  Officer. 
(FK  Doc.  03-25786  Filed  10-9-03;  8:45  am) 
BILLING  CODE  5001 -OS-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 


HQ  USAF  Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force. 
DoD. 

ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  Public  Law  92- 
463.  notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  2003 
Science  and  Technology  Review.  The 
purpose  of  the  meeting  is  to  allow  the 
SAB  leadership  to  assess  the  quality  and 
long-term  relevance  on  Human 
Effectiveness  research.  Because 
classified  and  contractor-proprietary' 
information  will  be  discussed,  this 
meeting  will  be  closed  to  the  public. 
DATES:  October  20-24.  2003. 

ADDRESSES:  Wright-Patterson  Air  Force 
Base.  OH. 

FOR  FURTHER  INFORMATION  CONTACT: 

Major  Dwight  Pavek,  Air  Force 
Scientific  Advisory  Board  Secretariat, 
1180  Air  Force  Pentagon,  Rm  5D982, 
Washington  DC  20330-1180,  (703)  697- 
4811. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liai.wn  Officer 
(FR  Do( .  03-25767  Filed  10-9-03;  8:45  araj 

BILUNG  CODE  5001 -OS-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force, 
DoD. 

ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  Public  Law  92- 
463.  notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  2003 
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Science  and  Technology  Review.  The 
purpose  of  the  meeting  is  to  allow  the 
SAB  and  study  leadership  to  assess  the 
quality  and  long-term  relevance  of 
Information  Technology  research. 
Because  classified  and  contractor- 
proprietary  information  will  be 
discussed,  this  meeting  will  be  closed  to 
the  public. 

DATES:  November  17-21.  2003. 
ADDRESSES:  Rome,  NY, 
FOR  FURTHER  INFORMATION  CONTACT: 
Major  Dwight  Pavek,  Air  Force 
Scientific  Advisory  Board  Secretariat, 
1180  Air  Force  Pentagon,  Rm  5D982, 
Washington  DC  20330-1180,  (703)  697- 
4811. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  03-25768  Filed  10-9-03;  8:45  am) 

BILLING  CODE  5001-05-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  of  meeting. 


summary:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  2003 
Science  and  Technology  Review.  The 
purpose  of  the  meeting  is  to  allow  the 
SAB  leadership  to  assess  the  quality  and 
long-term  relevance  of  AFRL  Munitions 
research.  Because  classified  and 
contractor-proprietary  information  will 
be  discussed,  this  meeting  will  be 
closed  to  the  public. 
DATES:  October  14-17,  2003. 
addresses:  101  W.  Eglin  Blvd.,  STE 
230,  Eglin  Air  Force  Base,  FL. 
FOR  FURTHER  INFORMATION  CONTACT: 
Major  Dwight  Pavek,  Air  Force 
Scientific  Advisory  Board  Secretariat, 
1180  Air  Force  Pentagon,  Rm  5D982, 
Washington,  DC  20330-1180,  (703)  697- 
4811. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Uaison  Officer. 
[FR  Doc.  03-25769  Filed  10-9-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Prospective  Grant  of  Exclusive  Patent 

License 

AGENCY:  Department  of  the  Army,  DoD. 

action:  Notice. 


SUMMARY:  In  accordance  with  35  U.S.C. 
209  and  37  CFR  404.7,  U.S.  Army 
Soldier  and  Biological  Chemical 
Command  (SBCCOM)  hereby  gives 
notice  that  it  is  contemplating  the  grant 
of  an  exclusive  license  in  the  United 
States  to  practice  the  below  referenced 
inventions  owned  by  the  U.S. 
Government  to  Genencor  International 
Inc.,  a  Delaware  Corporation  with 
principal  offices  at  200  Meridian  Center 
Blvd.,  Rochester,  New  York  14612. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Biffoni,  Intellectual  Property 
Attorney,  U.S.  Army  Soldier  and 
Biological  Chemical  Command,  ATTN: 
AMSSB-CC  (Bldg  E4435),  Aberdeen 
Proving  Ground,  MD  21010-5424, 
Phone:  (410)  436-1158;  Fax:  410-^36- 

2534  or  e-mail: 
Jobn.Biffoni@sbccom.apgea.anny.mil. 

SUPPLEMENTARY  INFORMATION:  The 
prospective  exclusive  license  may  be 
granted,  unless  SBCCOM  receives 
written  evidence  and  argument  to 
establish  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7  on  or  before  October  27, 
2003.  The  following  Patent  Numbers, 
Titles  and  Issue  dates  are  provided: 

1.  Title:  "Enzymatic  Detoxification  of 
Organophosphorus  Compounds". 

Description:  The  present  invention 
relates  to  the  expression  of  a 
recombinant  bacterial  enzyme  which  is 
useful  for  detoxifying  cholinesterase- 
inhibiting  ofganophosphorus 
compounds  such  as  pesticides  and 
chemical  nerve  agents  and  the 
decontamination  of  substances 
contaminated  with  these  compounds. 

Patent  Number:  5,928,927. 

issue  Date:  July  27,  1999. 

2.  Title:  "One-step  Purification 
Process  for  Organophosphorus 
Hydrolase  Enzyme". 

Description:  The  present  invention 
relates  to  an  improved  and  simplified 
process  for  purifying  organophosphorus 
hydrolase  enzyme  ("OPH")  from  a 
recombinant  host  cell,  that  expresses 
this  enzyme. 

Patent  Number:  6,469,145. 

Issue  Date:  October  22,  2002. 

3.  Title:  "Enzymatic  Detoxification  of 
Organophosphorus  Compounds". 

Description:  The  present  invention 
relates  to  the  expression  of  a 
recombinant  bacterial  enzyme  which  is 
useful  for  detoxifying  cholinesterase- 
inhibiting  organophosphorus 
compounds  such  as  pesticides  and 
chemical  nerve  agents  and  the 
decontamination  of  substances 
contaminated  with  these  compounds. 

Patent  Number:  6,080,566. 


issue  Date:  June  27,  2000. 

Luz  D.  Ortiz, 

Armv  Federal  Register  Liaison  Officer. 

[FR  Doc.  03-25760  Filed  10-9-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

intent  To  Prepare  a  Combined  Draft 
Environmental  Impact  Statement  for 
the  Following  Three  Aquifer  Storage 
and  Recovery  Pilot  Pro)ects: 
Caloosahatchee  River  Aquifer  Storage 
and  Recovery  Pilot  Project  Located 
Southwest  of  ioi  Belle  on  the  Berry 
Groves  Property,  Hendry  County, 
Florida;  Hillsboro  Aquifer  Storage  and 
Recovery  Pilot  Project  Adjacent  to  the 
Hillsboro  Canal,  Palm  Beach  Country, 
FL;  and  Lake  Okeechobee  Aquifer 
Storage  and  Recovery  Pitot  Project  at 
Three  Locations  Adjacent  to  Lake 
Okeechobee,  with  Components  in 
Martin,  Okeechobee,  and  Glades 
County,  FL 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  Jacksonville  District,  U.S. 
Army  Corps  of  Engineers  (Corps), 
intends  to  prepare  a  combined  Draft 
Environmental  Impact  Statement  (DEIS) 
for  three  Aquifer  Storage  and  Recovery 
(ASR)  pilot  projects.  Notices  of  intent 
(NOI)  for  each  of  these  projects  were 
previously  published  separately  in  the 
Federal  Register:  (1)  The  Lake 
Okeechobee  ASR  Pilot  NOI  was 
published  July  19,  2002  (67  FR  47527); 

(2)  The  Hillsboro  ASR  Pilot  NOI  was 
published  May  31,  2002  (67  FR  38077); 

(3)  The  Calosahatchee  ASR  Pilot  NOI 
was  published  March  28,  2003  (68  FR 
15157).  Given  their  similarities  and 
shared  objective(s),  it  was  decided  to 
combine  these  projects  into  one  DEIS. 
These  three  projects  will  consider  the 
same  alternatives— each  testing  separate 
technologies  in  order  to  obtain  data  on 
the  feasibility  and  success  of  each 
alternative.  These  pilot  studies  are  a 
cooperative  effort  between  the  Corps 
and  the  South  Florida  Water 
Management  District  (SFWMD),  which 
is  also  a  cooperating  agency  for  this 
DEIS.  For  additional  information  on 
these  projects  please  see  the  previously 
published  NOIs  for  each  pilot. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Conner,  U.S.  Army  Corps  of 
Engineers.  Planning  Division, 
Environmental  Branch,  P.O.  Box  4970, 
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Jacksonville.  FL  322.32-0014,  or  by 
felephi)ne  at  904-2.32-1782 
SUPPLEMENTARY  INFORMATION: 

a   For  information  conr.frnino 
authorization.  pro)f'ct  scop*', 
prpliminar\'  altRrnatives.  issues, 
scoping,  coordination,  agency  role,  and 
other  environmental  review  dnd 
consultation  please  refer  to  thi- 
previously  published  NOIs  for  each 
project,  cited  above. 

b  Public  Invnlvemrnt  We  invite  the 
participation  of  affected  Federal,  state 
and  local  agencies,  affected  Indian 
tribes,  and  other  interested  private 
organizations  and  parties 

r   DEIS  Prppiinitmn  The  rombined 
DFIS  for  the  three  pilot  pro|ects  is 
currently  estimated  for  publication  in 
December  2003. 

Datfd   ()( tober  1,  2003. 
lames  C.  Duck. 

Chi^l.  ^'Iannini>  Dnision. 

(FR  D(i<    ri.(-jT7Ri  Filed  10-»-03;  8:45  ami 

BILLING  CODE  3710-Aa-M 


DEPARTMErfT  OF  DEFENSE 

Department  of  ttie  Army;  Corps  of 
Engineers 

Intent  to  Prepare  a  Draft  Environmental 
impact  Statement  for  Big  Bear  l^ke 
"Aquatic  Ecosystem  Restoration",  a 
Feasibility  Study,  Near  Big  Bear  City, 
San  Bernardino  County,  CA 

agency:  U.S  -\rmv  Corps  of  Engineers. 

DoD 

ACTION:  Notice  of  intent. 


SUMMARY:  The  Environmental  Impact 
Statement  will  address  foreseeable 
environmental  impacts  from  measures 
being  investigated  to  include  sediment 
removal,  flood  protection,  watershed 
management,  shoreline  restoration  and 
habitat  restoration  at  Big  Bear  Lake,  San 
Bernardino  County,  CA.  will  commence. 
U,S.  Armv  Corps  of  Engineers  and  Big 
Bear  Municipal  Water  District  will 
cooperate  in  conducting  this  feasibility 
study  US   Army  fjirps  of  Engineers  is 
the  lead  Federal  .Ageni  v  for  this  studv 

The  Big  Bear  feasibility  study  will  hf 
conducted  over  the  ne.xt  several  years 
following  a  planning  process  that  will 
include  public  involvenient  duriny  f-ac  h 
of  the  study  phases.  The  Study  may 
result  in  a  report  recommending  that 
Congress  authorize  a  project  for 
implementation  by  the  Corps  of 
Engineers,  or  that  measures  could  be 
implemented  by  another  agency  to 
address  the  problems  and  needs  of  the 
study  area   A  range  of  conceptual 
alternatives  were  identified,  as  having  a 
potential  for  Federal  interest,  to  address 


the  problems  and  needs  of  the  study 
area,  to  include  (l)  Sediment  removal  to 
improve  aquatic  habitat  and  public 
access,  (2)  Benefcial  uses  of  sediment, 
ini  hiding  island  (  onstruction;  (31 
UK  reased  flood  protection;  (4)  Improved 
watershed  management  practices  to 
reduce  nutrient  loading  of  Big  Bear 
Lake;  (5)  ,Shoreline  restoration  and 
Stanfield  Marsh  enhancements;  (6) 
Protecting  sensitive  ami  endangered 
species. 

No  alternatives  have  been  advanced 
as  yet,  so  contentsof  the  Draft 
Environmental  Impact  Statement  (DEIS) 
remain  to  be  determined  during  the 
public  scoping  proc  ess.  The  portion  of 
this  stuch  area  includes  Big  Bear  Lake. 
and  200  feet  ufigradient  of  the  shoreline, 
f)  major  tributaru's  and  ,tO  feet  either 
side  of  said  tributaries   Big  Bear 
Municipal  Water  District  has  identified, 
within  this  watershed,  needs  assoc;iated 
with  loss  of  wildlife  habitat  and  changes 
in  the  ecosystem  of  the  lake.  Lake  water 
levels,  caused  bv  a  multi-year  drought, 
and  siltation  of  the  lake  have  caused 
changes  in  the  water  chemistry  and 
temperature  Those  iH:ologic,al  ccinc:erns 
will  guide  the  formulation  of  plans  for 
this  segment  of  the  watershed. 
DATES:  A  scoping  meeting  will  be  held 
()c:tober  14,  2003,  from  b  p.m.  to  8  p.m., 
at  Big  Bear  Lake  Civic:  f;enter.  located  at 
39707  Big  Bear  Boulevard,  Big  Bear 
Lake,  CA  The  scoping  period  will 
conclude  November  24,  2003. 
Comments,  concerning  this  notice, 
should  be  submitted  to  the  address 
listed  below  by  Novtmiber  24,  2003, 
ADDRESSES:  District  Engineer,  U.S. 
Armv  Corps  of  Engineers,  Los  Angeles 
District.  ArrN:  CESFL-PD-KP,  P.O. 
Box  532711,  Los  Angeles,  CA  90053- 
232.S 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Timothy  Kennedy,  Environmental 
Coordinator,  telephone  (213)  4.52-9878, 
or  Mrs,  Deborah  Lamb,  Study  Manager, 
telephone  (2  13)  452-3798,  The 
cooperating  entity.  Big  B:!ar  Municipal 
Water  District,  requests  inquiries  to  Ms, 
Sheila  Hamilton,  lituieral  Managc>r. 
telephone  (909)  HbB-:"i79b,  for  any 
additional  iiilorination 
SUPPLEMENTARY  ;NF0RMATI0N: 

I.  .Authorization 

rills  study  Is  being  c  cjnducted  in 
aci;ordance  with  the  study  resolution 
adofited  by  the  c ommittee  on  Public 
Works.  House  of  Representatives, 
adopted  May  8.  19fi4,  authorizing  the 
study  of  the  Santa  .Ana  River  Basin  and 
()r,uigc-  Countv  Streams  (S.ARBOC),  C:A. 
Ill  addition,  specific:  directive  language 
was  provided  by  (Congress  within  the 
Energy  and  Water  Development 


Appropriations  Bill,  2002.  which  reads 
as  follows:  "Santa  Ana  River  and 
Tributaries,  Big  Bear  Lake,  CA— The  bill 
includes  SlOO.OOO  for  the  Corps  of 
Engineers  to  undertake  a  reconnaissance 
study  of  environmental  restoration, 
water  quality  and  related  issues  at  Big 
Bear  Lake,  CA. "  Funds  in  the  amount  of 
5100,000  were  appropriated  in  Fiscal 
Year  2002  to  conduct  the 
reconnaissance  phase  of  the  study, 
under  the  title  Santa  Ana  River  and 
Tributaries,  Big  Bear  Lake.  CA, 

2.  Background 

Waters  of  Big  Bear  Creek  originate  in 
adjacent  mountains  to  the  north  and 
south  of  Big  Bear  Lake.  Big  Bear  Lake 
drains  to  the  west  into  Big  Bear  Creek, 
then  turns  southwestward  and  becomes 
part  of  the  Santa  Ana  River  watershed. 
Sinc:e  before  the  late  16th  century  when 
the  Spanish  explored  the  southwest,  the 
river  ran  continuously  all  the  way  to  the 
Pacific  Ocean,  Where  underlying 
bedrock  along  its  course  forced  water  to 
the  surfac:e.  Big  Bear  Creek  was 
perennial.  Historically,  reliable  surface 
flows  along  the  river  could  be  found 
intermittently  in  Big  Bear  Valley,  to 
southeastern  parts  of  what  is  now 
metropolitan  Los  Angeles,  Subsurface 
flow,  within  Big  Bear  Valley,  sustained 
a  riparian  community  in  and  around  Big 
Bear  Lake,  historically  a  natural  lake, 
before  it  was  dammed  in  1884.  Year- 
round  water  supplied  the  needs  of  Big 
Bear.  In  1912  a  more  modern,  and  taller, 
dam  was  constructed  100  yards  down 
stream  from  the  original  1884  dam.  This 
changed  the  water  impoundment  from 
25,280  acre  feet  to  more  than  73.000 
acre  feet. 

This  DEIS  will  evaluate:  (1)  Sediment 
removal  to  improve  aquatic  habitat  and 
public  access;  (2)  Beneficial  uses  of 
sediment,  including  island  construction; 
(3)  increased  flood  protection;  (4j 
Improved  watershed  management 
practices  to  reduce  nutrient  loading  of 
Big  Bear  Lake;  (5)  Shoreline  restoration 
and  Stanfield  Marsh  enhancements;  (6) 
Protecting  sensitive  and  endangered 
species. 

Prehistoric  and  historic  cultural 
resources  may  be  found  along  this 
stretch  of  the  lake  basin.  The  study  team 
will  comply  with  all  applicable 
consultation  rules  as  set  forth  in 
National  Historic  Preservation  Act. 
Federally  protected  species  and  critical 
habitat  will  be  considered. 

3.  Proposed  Action 

No  plan  of  action  has  yet  been 
identified. 
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4.  Alternatives 

a — No  Action:  No  improvement  or 
reinforcement  of  existing  banks  or 
uplands  to  stabilize  for  sedimentation. 

b — Proposed  Alternative  Plans:  None 
have  been  formulated  to  date. 

5.  Scoping  Process 

Participation  of  all  interested  Federal, 
State  and  Coimty  resource  agencies,  as 
well  as  Native  American  peoples, 
groups  with  environmental  interests, 
and  all  interested  individuals  are 
encouraged.  Public  involvement  will  be 
most  beneficial  and  worthwhile  in 
identifying  pertinent  environmental 
issues,  offering  useful  information  such 
as  published  or  unpublished  data,  direct 
personal  experience  or  knowledge 
which  inform  decision  making, 
assistance  in  defining  the  scope  of  plans 
which  ought  to  be  considered,  and 
recommending  suitable  mitigation 
measures  warranted  by  such  plans. 
Those  wishing  to  contribute 
information,  ideas,  alternatives  for 
actions,  and  so  forth  can  furnish  these 
contributions  in  writing  to  the  points  of 
contacts  indicated  above,  or  by 
attending  public  scoping  opportunities. 
The  scoping  period  will  conclude  45 
days  after  publication  of  this  notice  and 
simultaneous  publication  in  newspapers 
circulated  in  the  Big  Bear  Lake  area  (see 
DATES). 

When  plans  have  been  devised,  and 
alternatives  formulated  to  embody  those 
plans,  potential  impacts  will  be 
evaluated  in  the  DEIS.  These 
assessments  will  emphasize  at  least 
fourteen  categories  of  resources:  land 
use,  impromptu  historic  landfills, 
hazardous  wastes,  physical 
environment,  hydrology,  groundwater, 
biological,  archaeological,  geological,  air 
quality,  noise,  transportation, 
socioeconomic,  and  safety. 

Luz  D.  Ortiz. 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc.  03-25759  Filed  10-9-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6644-5) 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102{2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 


copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  Federal  Register  dated  April  04,  2003 
(68  FR  16511). 

Draft  EISs 

ERP  No.  D-AFS-F65041-MN  Rating 
EC2.  Chippewa  and  Superior  National 
Forests  Land  and  Resource  Management 
Plans  Revision,  Implementation, 
Beltrami,  Cass,  Itasca,  Cook,  Lake  and 
St.  Louis  Counties,  MN. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
management  of  watersheds,  deer 
populations  and  invasive  species.  EPA 
recommended  that  the  final  EIS 
consider  a  preferred  alternative  that  is  a 
hybrid  of  those  that  were  described  in 
the  Draft  EIS. 

ERP  No.  D-AFS-G65088-NM  Rating 
LO,  Bluewater  Ecosystem  Management 
Project,  Proposal  to  Initiate  Vegetation 
Treatments  to  Restore  Ponderosa  Pine 
and  Pinon-Juniper  Stands  to  a  Desired 
Condition,  Cibola  National  Forest,  Mt. 
Taylor  Ranger  District,  McKinley  and 
Cibola  Counties,  NM. 

Summary:  EPA  expressed  a  lack  of 
objections  to  the  selection  of  the 
preferred  alternative. 

ERP  No.  D-AFS-K26002-CA  Rating 
LO,  South  Tahoe  Public  Utility  District 
(STPUD)  B-Line  Phase  III  Wastewater 
Export  Pipeline  Replacement  Project, 
Luther  Pass  Pump  Station  to  U.S.  Forest 
Service  Luther  Pass  Overflow 
Campground  Access  Road,  Special  Use 
Permit,  U.S.  Army  COE  Section  404  and 
U.S.  Fish  and  Wildlife  Service  Permits 
Issuance  and  EPA  Grant,  El  Dorado  and 
Alpine  Counties,  CA. 

Summary:  EPA  expressed  a  lack  of 

objections. 

ERP  No.  D-BLM-L65418-OR  Rating 
EC2.  Travis  Tyrrell  Seed  Orchard 
Integrated  Pest  Management  (IPM) 
Program,  Implementation,  Eugene 
District,  Lome,  Lane  County.  OR. 

Summary:  EPA  expressed 
environmental  concerns  and 
recommends  that  the  final  EIS  discuss 
pesticide  safety  issues,  additional  IPM 
methodologies,  and  the  relevancy  of  a 
concurrent  BLM  Draft  Supplemental  EIS 
(Management  of  Port-Orford-Cedar  by 
Southwest  Oregon)  which  BLM  is 
working  on  that  may  impact  proposed 
activities  for  the  four  seeds  orchards. 
EPA  also  recommends  that  the  final  EIS 
discuss  how  the  Washington  Toxics 
Coalition,  et  al.  vs  U.S.  EPA  decision 
may  affect  the  range  of  alternatives. 

ERP  No.  D-BLM-L65425-OR  Rating 
EC2,  Provolt  Seed  Orchard  Integrated 
Pest  Management  (EPM)  Program, 


Implementation,  Grants  Pass,  Medford 
District.  Jackson  and  Josephine 
Coimties,  OR  and  Charles  A.  Sprague 
Seed  Orchard  Integrated  Pest 
Management  Program  (IMP), 
Implementation,  Merlin,  Medford 
District,  Josephine  County,  OR. 

Summary:  EPA  expressed 
environmental  concerns  and 
recommends  that  the  Final  EIS  should 
discuss  pesticide  safety  and  additional 
IPM  mediodologies.  Also,  the  Final  EIS 
should  discuss  management  actions  that 
may  be  taken  under  the  concurrent  BLM 
Draft  Supplemental  EIS,  Management  of 
Port-Orford-Cedar,  their  potential 
impact  on  proposed  activities  for  the 
four  seed  orchards. 

ERP  No.  D-BLM-L65426-OR  Rating 
EC2,  Walter  H.  Homing  Seed  Orchard 
Integrated  Pest  Management  Program 
(EPM),  Implementation,  Colton,  Salem 
District,  Clackamas  County,  OR. 

Summary:  EPA  expressed 
environmental  concerns  and 
recommends  that  the  final  EIS  discuss 
pesticide  safety  issues,  additional  IPM 
methodologies,  and  the  relevancy  of  a 
concurrent  BLM  Draft  Supplemental  EIS 
(Management  of  Port-Orford-Cedar  by 
Southwest  Oregon)  which  BLM  is 
working  on  that  may  impact  proposed 
activities  for  the  foiu  seed  orchards. 
EPA  also  recommends  that  the  final  EIS 
discuss  how  the  Washington  Toxics 
Coalition,  e(.  al.  vs  U.S.  EPA  decision 
may  affect  the  range  of  altematives. 

ERP  No.  D-FRC-C05148-NY  Rating 
LO,  St.  Lawrence-FDR  Hydroelectric 
Project,  Application  for  New  License 
(Relicense),  (FERC  No.  200-036), 
Located  on  the  St.  Lawrence  River, 
Messina,  NY. 

Summary:  EPA  does  not  believe  that 
the  proposed  project  would  result  in 
significant  adverse  impacts  to  the 
environmental  and  cultural  resources 
and  has  no  objections  to  its 
implementation. 

ERP  No.  D-IBR-K39079-CA  Rating 
EC2,  Programmatic  EIS — Environmental 
Water  Account  Project,  Water 
Management  Strategy  to  Protect  the  At- 
Risk  Native  Delta-Dependent  Fish 
Species  and  Water  Supply 
Improvements,  U.S.  Fish  and  Wildlife 
Service  Endangered  Species  Act.  Section 
7  and  US  Army  Corps  Section  10 
Permits  Issuance,  CA. 

Summary:  EPA  expressed 
environmental  concern  that  the  water 
project  operations  could  reduce  water 
quality.  In  addition  the  Draft  EIS  does 
not  capture  current  evaluations 
regarding  potential  uses  of  the  EWA  and 
redefinition  of  EWA  assets  in 
conjunction  with  other  proposed 
CALFED  projects,  such  as  South  Delta 
Improvements.  EPA  recommended  that 
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the  Final  EIS  provide  additional  and 
updated  information  on  water  quality 
and  provide  scientific  validation  of 
EWA  actions  intended  to  provide 
fisheries  protection  and  enhancement 
ERPNo  E>-\TS-(:800 15-00  Rating 
LO.  Ellis  Island  and  Statue  of  Liberty 
National  Monument  Development 
Concept  Plan,  Long-Term  Rehabilitation 
and  Reuse  for  Historic  Buildings. 
Implementation.  New  York  Harbor.  NY 
and  NI 

Summary  EPA  has  no  objections  with 
the  proposed  management  plan  for  Eills 
Island 

ERP  .\'o  D-\PS-K65257-AZ  Rating 
LO.  Coronado  National  Memorial 
General  Management  Plan, 
Implementation,  (.ochise  County.  AZ. 
Summan'  EPA  expressed  ri  lack  of 
objections  to  this  pro|cct. 

ERP  No  D-\RC-C06014-\Y  Rating 
LO.  Generic— License  Renewal  for  RE 
Ginna  Nuclear  Power  Plant.  .Supplement 
14.  NtrREG-1437.  Implementation. 
Wayne  County.  NY 

Summar,-  EPA  has  no  objection  to 
NRC;  retaining  the  option  <if  renewing 
the  (iinna  Nuclear  Power  Plant 
operating  license 

ERP  .Vo  D-\'RS-G36165-OK  Rating 
LO.  Cavalry  Creek  Watershed 
Supplemental  Plan  for  Floodwater 
Retarding  Structure  No.  6.  Washita 
River  Basin.  Washita  County.  OK. 

Summary  EPA  has  no  objection  to  the 
selection  of  the  preferred  alternative. 

ERP  .Vo.  DS-AFS-K65226-O0  Rating 
E02.  Sierra  Nevada  Forest  Plan 
Amendment,  New  Information  on  a 
Range  of  Alternatives  for  Amending 
Land  and  Resource  Management  Plans, 
Modoc.  Lasser,  Plumas,  Tahoe. 
Eldorado,  Stanislaus.  Sequoia.  Sierra, 
Inyo  and  Humboldt-Toiyabe  .National 
Forests,  and  the  Lake  Tahoe  Basin 
Management  Unit,  several  counties  CA 
and  NV 

Summan-  EPA  expressed 
environmental  objections  based  on 
potential  adverse  impacts  to  water 
quality  from  the  preferred  alternative 
Such  actions  include  increased 
mechanical  treatments,  less  prescriptive 
grazing  in  wet  meadows  and  deferred 
action  on  roads  issues.  The  FSEIS 
should  fully  disclose  impacts  to  water 
quality  and  aquatic  life  from  roads; 
avoidance  and  mitigation  of  these 
impacts  and  road  system  cost  associated 
with  alternative  S2  The  FSEIS  should 
fully  describe  the  scientific  basis  for 
current  management  direction,  address 
inconsistencies  in  the  alternatives 
analysis,  and  provide  an 
implementation  plan  for  the  multi- 
agency  body  to  collaborate  on 
management  issues  begun  under  the 
previous  ROD. 


ERP  So  DS-AFS-L65110-00  Rating 
EC2.  Port-Orford-Cedar  Management 
Plan,  Implementation,  Coos  Bay, 
Medford,  and  Roseburg  Bureau  of  Land 
Management  Districts  and  the  Siskiyou 
.National  Forest,  Southwest  Oregon. 

Summary  EPA  expressed 
environmental  concerns  with 
insufficient  information  and  analysis 
provided  for  the  potential  impacts  of 
using  the  resistant  Port  Orford  Cedar 
stock  at  the  landscape  level  and  for 
adequate  maintenance  of  uninfested 
^tands 

Final  EISs 

ERP\'n  F-AFS-L6 1208-00.  Hells 
Canyon  National  Recreation  Area 
(HCNR.M.  Comprehensive  Management 
Plan.  Implementation,  Wallowa- 
Whitman  National  Forest,  ,Nez  Perc:e 
and  Payette  National  Forests,  Bake  and 
Wallowa  Counties,  OR  and  Nez  Perce 
and  Adam  Counties,  ID 

Summar\'  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  \o  F-RIM~K6.52.50-NV.  Black 
Rock  Desert-High  Rock  Canvon 
Emigrant  Trails  National  Conservation 
Area  (NCA)  and  .-Kssociated  Wilderness 
and  other  Contiguous  Lands  Resource 
Management  Plan.  Implementation, 
Great  Basin.  NV 

Summary-  EPA  had  no  objecti(jns  to 
this  project 

ERP.\u  F-FRC-G03020-LA. 
Hackberry  Liquified  Natural  Gas  (LNG) 
Terminal  and  Natural  Gas' Pipeline 
Facilities,  Construction  and  Operation, 
Cameron,  Calcasieu,  and  Beauregard 
Parishes,  La 

Summon   EP.-\  had  no  further 
comments  on  the  Final  EIS.  Region  6  is 
continuing  to  work  with  the  Corps  of 
Engineers  to  resolve  the  wetland 
delineation  issue  and  will  work  toward 
resolution 

ERP  \o  F-FRC-K050'.a-(:A.  El 
Dorado  Hydroelectric  Project, 
.Application  for  a  New  License,  South 
Furk  of  the  .\merican  River  Basin  and 
Truckee  River  Basin  (FERC  NO.  184- 
065).  El  Dorado  National  Forest,  Lake 
Tahoe  Basin  Management  Unit.  Alpine, 
Amador  and  El  Dorado  (^(junties,  CJA. 
Sumnuin,-  EP.-\'s  previous  concerns 
have  been  addressed,  therefore,  EPA  has 
no  (objection  to  the  action  as  proposed. 

ERP  .\n  F-\'PS-E65060-\'C.  Carl 
Sandburg  Home  National  Historic  Site, 
General  Management  Flan, 
Implementatiun.  Located  in  the  Village 
cif  Flat  Ko(  k.  Henderson  County.  NC. 

Siunniary:  EP,\'s  review  of  the  EIS  did 
nut  identify  any  pfitential 
environmental  impacts  requiring 
substantive  changes  to  the  propo.sal. 
ERP  \o.  F-.\RC-H0b005-XR 


Generic  EIS — Fort  Calhoun  Station, 
Unit  1 ,  Renewal  of  the  Operating 
Licenses  (OLs)  for  an  Additional  20 
Years,  Supplement  12  (NUREG-1437) 
Omaha  Public  Power  District, 
Washington  County,  NB. 

Summary:  The  FEIS  adequately 
supplements  information  needs  and 
addresses  the  concerns  that  EPA  had 
expressed  in  the  review  of  the  DEIS  for 
this  project.  Consequently.  EPA  has  no 
objections. 

Dated:  (October  07,  200.3. 
foseph  C.  Montgomery, 

Director.  SEPA  Compliance  Division.  Office 

of  Federal  Activities. 

[FR  Doc  0,3-25810  Filed  10-9-03;  8:4.5  am] 

BILUMG  CODE  6S60-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-^RL-6644-4] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
5B4-7167  or  http://www.epa.gov/ 
compliance/nepa/  Weekly  receipt  of 
Environmental  Impact  Statements  Filed 
September  29,  2003  Through  October 
03,  2003  Pursuant  to  40  CFR  1506.9. 
EIS  No.  230449,  DRAFT  EIS  AFS,  KY, 
Gray  Mountain  Coal  Lease  Land  Use 
Analysis,  Application  for  Leasing 
Tracts  3094Bb,  3049Be  and  3049Az, 
Daniel  Boone  National  Forest,  Leslie 
County,  KY,  Comment  Period  Ends: 
November  24,  2003,  Contact:  Corey 
Miller  (859)  745-3149. 
EIS  No.  230450.  FINAL  EIS,  NPS.  AK, 
Glacier  Bay  National  Park  and 
Preserve  Vessel  Quotas  and  Operating 
Requirements  for  Cruise  Ships  and 
Tour.  Charter,  and  Private  Vessels. 
Implementation,  AK,  Wait  Period 
Ends:  November  10.  2003.  Contact: 
Nancv  Swanton  (907)  644-3696. 
EIS  No.  230451.  FINAL  EIS,  BLM,  CA, 
Headwaters  Forest  Reserve, 
Implementation  Resource 
Management  Plan,  Long-Term 
Management  Plan  and  Planning 
Framework,  Located  in  the 
northwestern  Coast  Ranges  near 
Humboldt  Bay  in  Humboldt  County, 
CA,  Wait  Period  Ends;  November  10, 
2003,  Contact:  Lvnda  J.  Roush  (707) 
825-2300. 
EIS  No.  230452.  DRAFT  EIS.  FRC.  CO, 
KS.  Cheyenne  Plains  Pipeline  Project, 
Natural  Gas  Transmission  Pipeline, 
Construction  and  Operation.  NPDES 
Permit  and  U.S.  Army  COE  Section 
404  Permit  Issuance,  several  counties, 
CO  and  several  counties,  KS, 
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Conunent  Period  Ends:  November  24, 
2003,  Contact:  Magalie  R.  Salas  (202) 
502-8659. 
EIS  No.  230453,  DRAFT  EIS,  BLM,  CA, 
Desert  Southwest  Transmission  Line 
Project,  New  Substation/Switching 
Station,  Construction,  Operation  and 
Maintenance,  Right-of-Way  Grant  and 
US  Army  COE  Section  10  and  404 
Permits  Issuance,  North  Palm  Springs 
and  Blythe,  CA,  Comment  Period 
Ends:  November  24,  2003,  Contact: 
John  Kalish  (760)  251-4849.  This 
dociunent  is  available  on  the  Internet 
at:  http://WWW.CA.BLM.GOV/ 
Palmsprings 
EIS  No.  230454.  FINAL  EIS,  NOA, 
Atlantic  Surfclam  and  Ocean  Quahog 
Fishery  Management  Plan 
Amendment  13,  Implementation,  U.S. 
Exclusive  Economic  Zone  along  the 
Atlantic  Seaboard  from  Maine 
through  North  Carolina.  Wait  Period 
Ends:  November  10,  2003,  Contact: 
George  H.  Darcy  (978)  281-9210. 
This  dociunent  is  available  on  the 
Internet  at:  bttp://WWW.MAFMC.ORG/ 
MID- A  TLANTIC/Publication 
EIS  No.  230455.  DRAFT  EIS,  BLM,  NV, 
Tracy  to  Silver  Lake  Transmission 
Line  Project,  Construction,  Operation 
and  Maintenance  of  a  120kV 
Transmission  Line  from  Tracy  Power 
Plant  to  New  Substations  in  the 
Spanish  Spring  Valley  and  Stead 
Areas,  Right-of-Way  Application, 
Washoe  County.  NV,  Comment  Period 
Ends:  December  08,  2003,  Contact: 
Terri  Knutson  (775)  885-6156. 
£•75  No.  230456,  HNAL  EIS,  AFS.  ID. 
Upper  and  Lower  East  Fork  Cattle  and 
Horse  Allotment  Management  Plans, 
Updating  the  Allotment  Plans  to 
Allow  Permitted  Livestock  Grazing, 
National  Forest  System  Lands, 
Sawtooth  and  Challis  National 
Forests.  Custer  County.  ID.  Wait 
Period  Ends:  November  10.  2003. 
Contact:  Kamerson  Sam  (208)  774- 
3000. 

This  document  is  available  on  the 
Internet  at:  http://www.fs.fed.us/r4/ 
sawtooth 

EIS  No.  230457,  FINAL  EIS.  AFS.  WI. 
McCaslin  Project,  Vegetation 
Management  Activities  Consistent 
with  Direction  in  the  Nicolet  Forest 
Plan,  Lakewood/Laona  District. 
Chequamegon-Nicolet  National 
Forest,  Oconto  and  Forest  Counties, 
Wl,  Wait  Period  Ends:  November  10, 
2003.  Contact:  John  Lampereiu-  (715) 
276-6333. 
EIS  No.  230458,  DRAFT  SUPPLEMENT, 
FTA,  CA,  Orange  County  Centerline 
Project,  Transportation 
Improvements,  Updated  Information 
concerning  Four  New  Alternatives 


and  Re-examining  an  Updated  New 
No  Build  Alternative,  City  of  Santa 
Ana  through  the  City  of  Costa  Mesa  to 
the  City  of  Irvine,  Funding,  Orange 
Coimty,  CA.  Comment  Period  Ends: 
November  24.  2003,  Contact:  Hymie 
Luden(415)  744-3115. 
EIS  No.  230459,  DRAFT  EIS,  USN.  CA. 
Tertiary  Treatment  Plant  and 
Associated  Facilities  Construction 
and  Operation,  Implementation. 
Marine  Corps  Base  Camp  Pendleton, 
San  Diego  County,  CA,  Comment 
Period  Ends:  November  24,  2003, 
Contact:  Lisa  Seneca  (619)  532-4744. 

Amended  Notices 

EIS  No.  230349.  DRAFT  EIS,  NOA,  PR, 
VI,  Generic  Essential  Fish  Habitat 
Amendment  To:  Spiny  Lobster, 
Queen  Conch,  Reef  Fish  and  Coral 
Fishery  Management  Plans, 
Implementation,  U.S.  Caribbean, 
extending  to  the  U.S.  Exclusive 
Economic  Zone  (EEZ),  Virgin  Islands 
and  Puerto  Rico,  Comment  Period 
Ends:  November  3,  2003.  Contact: 
David  Dale  (727)  570-5317.  Revision 
of  FR  Notice  Published  on  8/1/2003: 
CEQ  Comment  Period  Ending  10/30/ 
2003  has  been  Revised  to  11/3/2003. 

EIS  No.  230392,  DRAFT  SUPPLEMENT, 
NOA.  AK,  Programmatic  EIS— Alaska 
Groundfish  Fisheries.  New 
Information  concerning  the  Ecosystem 
and  a  Preferred  Alternative.  Fishery 
Management  Plans  for  the  Groundfish 
Fishery  of  the  Gulf  of  Alaska  and  the 
Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area,  North  Pacific 
Fishery  Management  Council,  AK, 
Comment  Period  Ends:  November  06, 
2003.  Contact:  James  W.  Balsiger  (907) 
586-7221.  Revision  of  FR  Notice 
Published  on  9/5/2003:  CEQ 
Comment  Period  Ending  10/15/2003 
has  been  Extended  to  11/6/2003. 

EIS  No.  230393.  DRAFT  EIS,  NOA,  TX, 
MS,  FL,  LA,  AL,  Generic  Essential 
Fish  Habitat  Amendment  to  the 
Fishery  Management  Plans  of  the  Gulf 
of  Mexico  (COM)  for  Shrimp,  Red 
Drum,  Reef  Fish,  Stone  Crab,  Coral 
and  Coral  Reef.  Spiny  Lobster 
Fisheries  of  the  COM  and  South 
Atlantic  Coastal  Migratory  Pelagic 
Resources  of  the  Gulf  of  Mexico  and 
South  Atlantic,  Due:  December  01. 
2003.  Contact:  Roy  E.  Crabtree  (727) 
570-5301.  Revision  of  FR  Notice 
Published  on  8/29/2003:  CEQ 
Comment  Period  Ending  11/26/2003 
which  should  have  been  11/29/2003 
has  been  Revised  to  12/1/2003  and 
Title  has  been  Corrected. 


Dated:  October  7.  2003. 
loseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  03-25811  Filed  10-9-03;  8:45  am] 

BILUNG  CODE  6560-SO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-7572-4) 

Meeting  of  the  Local  Government 
Advisory  Committee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  The  Local  Government 
Advisory  Committee  (LGAC)  will  meet 
on  October  27-29,  2003  in  Portland,  OR. 
Topics  to  be  considered  include  Water 
Conservation/Efficiency,  the  recently 
released  draft  Report  on  the 
Environment  (ROE),  an  update  report  on 
Bartow  County,  Georgia  environmental 
management  systems  project,  and  an 
over/iew  of  the  Brownfields  2003 
Conference  and  the  impact  of 
Brownfields  activities  in  local 
commimities.  Work  group  and 
subcommittee  discussions  on 
vu-banization  issues,  infrastructure 
principles,  tax  credits,  lease  purchase 
arrangements  and  CSO  and  SSO  issues 
are  also  expected.  The  Committee  also 
expects  to  have  general  discussions  with 
other  local  government  officials  from 
the  area  who  attend  the  Committee's 
sessions. 

The  Committee  will  hear  comments 
from  the  public  between  11:45  a.m.-12 
p.m.,  October  28,  2003  .  Each  individual 
or  organization  wishing  to  address  the 
LGAC  meeting  will  be  allowed  a 
maximum  of  five  minutes  to  present 
their  point  of  view.  Please  contact  the 
Designated  Federal  Officer  (DFO)  at  the 
number  listed  below  to  schedule  agenda 
time.  Time  will  be  allotted  on  a  first 
come,  first  served  basis,  and  the  total 
period  for  comments  may  be  extended, 
if  the  number  of  requests  for 
appearances  required  it. 

These  are  open  meetings  and  all 
interested  persons  are  invited  to  attend. 
LGAC  meeting  minutes  and  summar>' 
notes  will  be  available  after  the 
meetings  and  can  be  obtained  by  written 
request  from  the  DFO.  Members  of  the 
public  are  requested  to  call  the  DFO  at 
the  nimiber  listed  below  if  planning  to 
attend  so  that  arrangements  can  be  made 
to  comfortably  accommodate  attendees 
as  much  as  possible.  Seating  will  be  on 
a  first  come,  first  served  basis. 
DATES:  The  Local  Government  Advisor\' 
Committee  Plenary  sessions  will  begin 
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at  8:30  a.m.  Monday,  October  27.  2003 
and  is  expected  to  conclude  at  1:30  p.m 
on  October  29.  2003. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Oregon  Convention  Center,  777  N.  E 
Martin  Luther  King.  Ir  Blvd  in  Portland. 
Oregon.  Plendr\-  session.s  will  he  held  in 
meeting  room.s  DlJl  and  D132. 

Additional  information  can  be 
obtained  bv  writing  the  DFO  at  1200 
Pennsylvania  Avenue,  NVV   (1306A), 
Washington,  DC  20460 
FOR  FURTHER  INFORMATION  CONTACT:  The 
DFO  for  the  Local  Government  Advisorv 
Committee  (LGAC)  is  Paul  Guthrie  (202) 
564-3649. 

OHtHii   .S^'prf'mber  30,  2003. 

Paul  N.  Guthrie, 

Designated  Federal  Officer,  Local  Government 
Advisory  Committpp 

|FR  Dor  03-25808  Filed  10-9-03;  8:45  am] 

aLiJNG  COOE  6560-50-P 


ENVIRONME^f^AL  PROTECTION 
AGENCY 

[FRL-7572-3:  OEI-2003-O034] 

Privacy  Act  of  1974;  Notice  of  System 
of  Records 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  amendment  to  Notice  of 

Privacy  Act  System  of  Records  EPA-1. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  .Agency)  is  amending  a 
Privacy  Act  system  of  records  to  reflect 
the  agency's  migration  from  its  legacv 
Payroll  and  Personnel  System  (EPAYS) 
to  PeoplePlus,  a  modern,  commercial  off 
the  shelf  system   PeoplePlus  allows  the 
agencv  to  fullv  integrate  its  payroll  and 
HR  systems  and  supports  the 
government-wide  initiative  led  by  the 
Office  of  Personnel  Management  (OPMj 
to  consolidate  e.xecutive  branch  payroll 
providers.  This  advance  in  technology 
paves  the  way  for  EP.\  to  become  a 
pavroll  customer  of  I'SDA's  National 
Finance  Center  at  the  start  of  FY2005 
The  PeoplePlus  svstem  consists  of 
two  separate  applications  One 
application  will  perform  HR  functions, 
and  the  other  will  perform  payroll,  and 
time  and  labor  functions.  The  records 
and  routine  uses  of  the  information  in 
the  HR  application  remain  covered  by  a 
government-wide  notice  published  by 
OPM  April  27.  2000  at  65  FR  24732.  The 
EPA  notice  published  today  is  a 
technical  amendment  to  EPA's  system 
of  records  to  notif\'  the  public  of  the 
routine  uses  for  the  new  payroll,  time, 
and  labor  application  This  notice  does 
not  affect  any  Privacy  Act  rights  already 
accorded  individuals  who  are  the 


subject  of  agency  payroll  records. 
PeoplePlus  will  not  change  the  nature  of 
the  records  currently  kept  by  EPA.  and 
no  new  uses  of  information  are 
proposed.  This  action  simply  gives 
notice  that  EP.AYS  is  being  replaced  bv 
PeoplePlus  The  records  are  needed  to 
administer  EPA  s  pay  and  leave 
rtjquirements.  including  processing, 
accounting  and  reporting  requirements. 

Todav's  notii:e  rescinds  the  portions 
of  EPA's  notue  published  in  the  Federal 
Register  February  22,  2002,  at  67  FR 
8246  that  pertain  to  the  legacy  EPAYS 
svstem. 

DATES:  This  notice  is  effective  October 
10.  200. i 

FOR  FURTHER  INFORMATION  CONTACT: 

Melvin  V'isnick.  Chief.  Washington 
Finance  Center,  Office  of  the  Chief 
Financial  Officer,  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  (MC  27J4R).  Washington. 
DC  20460. 202-564-4944. 

Additional  information  about 
implementation  of  the  Privacy  Act  at 
EPA  is  available  on  the  Internet  at 
h ttp ///rtTwv  (-'prj  i^ov/privacv/ 
SUPPLEMENTARY  INFORMATION:  EPA 
prepares  and  processes  payroll  for  its 
employees  and  for  employees  of  the 
Department  of  Transportation's  Surface 
Transportation  Board  (STB).  EPA's 
legacy  Payroll  and  Personnel  System 
(EPAYS)  is  more  than  30  years  old.  and 
the  Agency  is  replacing  it  with 
PeoplePlus.  a  modern,  fully  integrated 
human  resources  (HR).  pavroll.  time  and 
labor  system.  PeoplePlus  will  not  be 
used  to  prepare  and  process  payroll  for 
STB. 

Replacing  EPAYS  is  part  of  an  overall 
e-government  effort  led  by  the  Office  of 
Personnel  Management  (OPM)  to 
(onsolidate  e.xecutive  brant:h  payroll 
providers  and  to  simplify  and 
standardize  civilian  pavroll  prtjcedures 
across  the  Federal  government.  The  e- 
payroll  initiative  will  transform  the 
current  federal  civilian  payroll  service 
delivery  environmtmt  and  realize 
efficiencies  government- wide. 
ImpU'mentation  of  PeoplePlus  at  EPA 
helps  establish  the  technical 
infrastructure  for  EPA  to  become  a 
payroll  customer  of  the  National 
Financ;e  Center  at  the  start  of  FY  2005, 
supporting  government-wide  payroll 
consolidation  through  a  phased 
approach  that  incorporates  modern 
technology 

The  PeoplePlus  system  consists  of 
two  separate  applications.  One 
applic:ation  performs  HR  functions,  and 
the  other  performs  payroll,  time,  and 
labor  functions.  The  records  and  routine 
uses  of  the  information  in  the  HR 
application  remain  covered  by  OPM/ 


GOVT-1 .  a  government-wide  notice 
published  by  OPM  April  27.  2000  at  65 
FR  24732.  The  EPA  notice  published 
today  is  a  technical  amendment  to 
EPA's  system  of  records  to  notify  the 
public  of  the  routine  uses  for  the  new 
payroll,  time,  and  labor  application  in 
PeoplePlus.  This  notice  does  not  affect 
any  Privacy  Act  rights  accorded 
individuals  who  are  the  subject  of 
agency  payroll  records.  The  nature  of 
the  records  kept  by  EPA  remains  the 
same,  and  no  new  uses  of  the 
information  are  proposed.  This  action 
simply  gives  notice  that  EPAYS  is  being 
replaced  by  the  PeoplePlus  payroll, 
time,  and  labor  application.  The  records 
are  needed  to  administer  EPA's  pay  and 
leave  requirements,  including 
processing,  accounting  and  reporting 
requirements. 

Today's  notice  rescinds  the  portions 
of  EPA's  notice  published  in  the  Federal 
Register  February  22.2002.at67FR 
8246  that  pertain  to  the  EPA-1  system 
of  records. 

To  Obtain  Copies  of  This  Document  and 
Related  Information 

EPA  has  established  an  official  public 
docket  for  this  action  under  Docket  ID 
No.  OEI-2003-0034.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Office  of  Environmental  Information 
(OEI)  Docket  in  the  EPA  Docket  Center. 
(EPA/DC)  EPA  West.  Room  B102.  1301 
Constitution  Ave..  NW.,  Washington. 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  OEI  Docket  is  (202)  566-1752. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  above. 

More  information  on  implementation 
of  the  Privacy  Act  at  EPA  is  available  at 
http  -.//www.  epa  .gov/ privacy/. 
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Dated:  October  3,  2003. 
Richard  D.  Otis,  Jr.. 

Dpputv  Assistant  Administrator.  Office  of 
Environmental  Information. 

EPA-1 

SYSTEM  name: 

PeoplePlus  Payroll,  Time  and  Labor 
Application. 

SYSTEM  LOCATION: 

National  Computer  Center, 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 

27711. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Current  and  former  EPA  employees 
including  Health  and  Human  Services 
Public  Health  Service  Commissioned 
Officers  assigned  to  EPA  and  employees 
of  the  Surface  Transportation  Board 
(formerly  the  Interstate  Commerce 
Commission),  Department  of 
Transportation. 

categories  of  records  covered  by  the 
system: 

This  system  contains  personnel,  basic 
benefits,  pay,  cash  awards,  and  leave 
records.  This  includes,  but  is  not 
limited  to,  employee  information  such 
as:  Name{s),  date  of  birth,  social  security 
number,  home  and  mailing  addresses, 
grade,  employing  organization,  salary, 
pay  plan,  number  of  hours  woiked, 
overtime,  compensatory  time,  leave 
accrual  rate,  leave  usage  and  balances. 
Civil  Service  Retirement  and  Federal 
Retirement  System  contributions,  PICA 
withholdings.  Federal,  State,  and  city 
tax  withholdings.  Federal  Employee 
Group  Life  Insurance  withholdings. 
Federal  Employee  Health  Benefits 
withholdings,  charitable  deductions, 
allotments  to  financial  organizations, 
garnishments,  savings  bonds  allotments, 
union  dues  withholdings,  deductions 
for  Internal  Revenue  Service  levies, 
court  ordered  child  support  levies. 
Federal  salary  offset  deductions,  and 
information  on  the  Leave  Transfer 
Program  and  the  Leave  Bank  Program. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  5101  et  seq.;  5  U.S.C.  5501 
ef  seq.;  5  U.S.C.  5525  et  seq.;  5  U.S.C. 
5701  et  seq.;  5  U.S.C.  6301  ef  seq.;  31 
use.  3512;  Executive  Order  9397  (Nov 
22,1943). 

PURPOSE(S): 

The  records  are  needed  to  administer 
EPA's  pay  and  leave  requirements, 
including  processing,  accoimting  and 
reporting  requirements. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS,  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  To  the  Department  of  Treasury  to 
issue  checks,  make  payments,  make 
electronic  funds  transfers,  and  issue 
U.S.  Savings  Bonds. 

B.  To  the  Department  of  Agriculture 
National  Finance  Center  to  credit  Thrift 
Savings  Plan  deductions  and  loan 
payments  to  employee  accounts. 

C.  To  the  Department  of  Labor  in 
connection  with  a  claim  filed  by  an 
employee  for  compensation  due  to  a  job 
connected  injury  or  illness. 

D.  To  the  Internal  Revenue  Service; 
Social  Security  Administration;  and 
State  and  local  tax  authorities  in 
connection  with  the  withholding  of 
employment  taxes. 

E.  To  State  Unemployment  Offices  in 
connection  with  a  claim  filed  by  former 
employees  for  imemployment  benefits. 

F.  To  the  officials  of  labor 
organizations  as  to  the  identity  of 
employees  contributing  imion  dues  each 
pay  period  and  the  amount  of  dues 
withheld  fi'om  each  employee. 

G.  To  the  Office  of  Personnel 
Management  and  to  Health  Benefit 
carriers  in  connection  with  enrollment 
and  payroll  deductions. 

H.  To  the  Office  of  Personnel 
Management  in  connection  with 
employee  retirement  and  life  insvu-ance 
deductions. 

I.  To  the  Combined  Federal  Campaign 
in  connection  with  payroll  deductions 
for  charitable  contributions. 

J.  To  the  Office  of  Management  and 
Budget  and  Department  of  the  Treasury 
to  provide  required  reports  on  financial 
management  responsibilities. 

K.  To  provide  information  as 
necessary  to  other  Federal,  State,  local 
or  foreign  agencies  conducting 
computer  matching  programs  to  help 
eliminate  fraud  and  abuse  and  to  detect 
unauthorized  overpayments  made  to 
individuals.  When  disclosures  are  made 
as  part  of  computer  matching  programs, 
EPA  will  comply  with  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988. 

L.  To  the  Internal  Revenue  Service  in 
connection  with  withholdings  for  tax 
levies. 

M.  To  the  Social  Security 
Administration  and  the  Department  of 
Health  and  Human  Services  to  provide 
information  on  newly  hired  employees 
for  child  support  enforcement  purposes. 

N.  To  the  Department  of  Health  and 
Human  Services  in  connection  with  the 
master  personnel  and  payroll  files  for 
their  Public  Health  Service  Officers. 


GENERAL  ROUTINE  USES  OF  EPA  SYSTEMS  OF 
RECORDS: 

A.  Disclosure  for  Law  Enforcement 
Purposes — Information  may  be 
disclosed  to  the  appropriate  Federal, 
State,  local,  tribal,  or  foreign  agency 
responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order,  if  the 
information  is  relevant  to  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation  within  the  jurisdiction 
of  the  receiving  entity. 

B.  Disclosure  Incident  to  Requesting 
Information — Information  may  be 
disclosed  to  any  source  from  which 
additional  information  is  requested  (to 
the  extent  necessary  to  identify  the 
individual,  inform  the  source  of  the 
purpose  of  the  request,  and  to  identify 
the  type  of  information  requested), 
when  necessary  to  obtain  information 
relevant  to  an  agency  decision 
concerning  retention  of  an  employee  or 
other  personnel  action  (other  than 
hiring),  retention  of  a  security  clearance, 
the  letting  of  a  contract,  or  the  issuance 
or  retention  of  a  grant,  or  other  benefit 

C.  Disclosure  to  Requesting  Agency— 
Disclosm-e  may  be  made  to  a  Federal, 
State,  local,  foreign,  or  tribal  or  other 
public  authority  of  the  fact  that  this 
system  of  records  contains  information 
relevant  to  the  retention  of  an  employee, 
the  retention  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  or 
retention  of  a  license,  grant,  or  other 
benefit.  The  other  agency  or  licensing 
organization  may  then  make  a  request 
supported  by  the  written  consent  of  the 
individual  for  the  entire  record  if  it  so 
chooses.  No  disclosure  will  be  made 
unless  the  information  has  been 
determined  to  be  sufficiently  reliable  to 
support  a  referral  to  another  office 
within  the  agency  or  to  another  Federal 
agency  for  criminal,  civil, 
administrative,  personnel,  or  regulatory 

action. 

D.  Disclosure  to  Office  of  Management 
and  Budget — Information  may  be 
disclosed  to  the  Office  of  Management 
and  Budget  at  any  stage  in  the 
legislative  coordination  and  clearance 
process  in  connection  with  private  relief 
legislation  as  set  forth  in  OMB  Circular 
No.  A-19. 

E.  Disclosure  to  Congressional 
Offices— Information  may  be  disclosed 
to  a  congressional  office  from  the  record 
of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  the  individual. 

F.  Disclosure  to  Department  of 
Justice — Information  may  be  disclosed 
to  the  Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  the  Agency  is  authorized 
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to  appear,  when:  ( 1 )  The  Agencv.  nr  diiv 
component  thereof.  (2]  Any  employee  of 
the  Agency  in  his  or  her  official 
capacity:  (3)  .-Vny  employee  of  the 
Agency  in  his  or  her  individual  capacity 
where  the  Department  of  [ustice  or  the 
Agency  have  agreed  to  represent  the 
employee;  or  (4)  The  I'nited  States,  if 
the  .Agency  determines  that  litigation  is 
likely  to  affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  anci 
the  use  of  such  records  by  the 
Department  of  justice  or  the  Agency  is 
deemed  by  the  Agencv  to  be  relevant 
and  necessary  to  the  litigation  provided, 
however,  that  in  each  case  it  has  been 
determined  that  th"  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected 

G.  Disclosure  to  the  National 
Archives — Information  may  be 
disclosed  to  the  National  .Archives  and 
Records  Administration  in  records 
management  inspe(  turns 

H   Disclosure  to  (Contractors. 
Cirantees.  and  Others — Information  mas 
be  disclosed  to  contractors,  grantees, 
consultants,  or  volunteers  performing  or 
working  on  a  contract,  ser\-ice,  grant, 
cooperative  agreement,  jnh.  or  other 
activity  for  the  .Agent  y  and  who  have  ,i 
need  to  have  access  to  the  information 
in  the  performance  of  their  duties  or 
activities  for  the  Agencv  When 
appropriate,  recipients  will  he  required 
to  comply  with  the  requirements  of  the 
Privacy  Act  of  1974  as  provided  in  5 
U.S.C.  552a(m) 


I.  Disclosures  for  Administrative 
Claims,  Complaints,  and  Appeals — 
Information  from  this  system  of  records 
may  be  disclosed  to  an  authorized 
appeal  grievance  examiner,  formal 
complaints  examiner,  equal 
employment  opportunity  investigator, 
arbitrator  or  other  person  properly 
engaged  in  investigation  or  settlement  of 
an  administrative  grievance,  complaint, 
claim,  or  appeal  filed  by  an  employee, 
but  only  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  proceeding.  Agencies  that  may 
obtain  information  under  this  routine 
use  include,  but  are  not  limited  to,  the 
Office  of  Personnel  Management.  Office 
of  Special  Counsel,  Merit  Systems 
Protection  Board.  Federal  Labor 
Relations  Authority.  Equal  Employment 
Opportunity  Commission,  and  Office  of 
Government  Ethics. 

I  Disclosure  to  the  Office  of  Personnel 
Management — Information  from  this 
system  of  records  may  be  disclosed  to 
the  Office  of  Personnel  Management 
pursuant  to  that  agency's  responsibility 
for  evaluation  and  oversight  of  Federal 
personnel  management. 


K   Disclosure  in  Connection  with 
Litigation — Information  from  this 
system  of  records  may  be  disclosed  in 
connection  with  litigation  or  settlement 
discussions  regarding  f:laims  by  or 
against  the  Agency,  including  public 
filing  with  a  court,  to  the  extent  that 
dis(  losure  of  the  information  is  relevant 
and  necessary  to  the  litigation  or 
discussions  and  except  where  court 
orders  are  otherwise  retjuired  under 
section  (bill  1 )  of  the  Privacy  Act  of 
1974,  5  r  SC.  .TS2a(b)(ll).  ' 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  hard 
copy  formats  .ind  i omputer  processable 
storage  media  siu.h  as  computer  tapes 
and  disks  The  computer  storage  devices 
are  located  in  tht>  National  Omiputer 
Cienter,  Research  Triangle  Park.  North 
Carolm.i    Backup  tapes  will  be 
iiiaintaineii  at  a  disaster  recovery  site. 

RETRIEVABILrry: 

These  records  are  retrieved  b\  the 
employee  identification  number  or 
name. 

SAFEGUARDS: 

Com[)iitcr  recorils  arc  maintained  in  a 
secure  password  protef:ted  environment. 
Access  to  conqiuter  records  is  limited  to 
those  who  have  a  need  to  know. 
Permission  level  assignments  will  allow 
users  ac:cess  only  to  those  functions  for 
whi(  h  they  are  authorized.  Paper 
records  are  maintained  in  locked  metal 
file  cabinets.  All  records  are  maintained 
in  secure.  access-c:ontrolled  areas  or 
buildings. 

RETENTION  AND  DISPOSAL: 

The  retention  of  data  in  the  system 
will  in  accordance  with  the  US.  EPA 
Records  Schedule,  as  been  approved  by 
the  .National  Archives  and  Records 
.Administration  Employee  records  are 
retained  on  magnetic  tapes  for  an 
indefinite  periotl   Hard  copy  records  are 
maintained  for  varying  periods  of  time. 
at  w  hi(.h  time  they  are  disposed  of  by 
shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

David  Bloom,  Acting  Director, 
Financial  Services  Division.  Office  of 
the  Comptroller,  Office  of  Chief 
Financial  Officer,  l.'.S.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Avenue  NVV..  (MC  2734R),  Wa.shington, 
DC  204H0.  2()2-.564-3013. 

NOTIFICATION  PROCEDURES: 

Individuals  who  want  to  know 
whether  this  system  of  records  contains 
information  about  them,  who  want  to 


access  to  their  records,  or  who  want  to 
contest  the  contents  of  a  record,  should 
make  a  written  request  to  the  System 
Manager.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

A.  Full  name. 

B.  Date  of  birth. 

C.  Social  security  number. 

D.  Last  employing  organization 
(include  duty  station  location)  and,  for 
former  EPA  employees,  approximate 
date(s)  of  employment. 

E.  Signature. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  their  records  should  follow  the 
Notification  Procedures.  Individuals 
requesting  access  will  also  be  required 
to  provide  adequate  identification,  such 
as  a  driver's  license,  employee 
identification  card,  or  other  identifying 
document.  Additional  identification 
procedures  may  be  required  in  some 
instances. 

CONTESTING  RECORD  PROCEDURE: 

Individuals  requesting  correction  or 
amendment  of  their  records  should 
follow  the  Notification  Procedures  and 
also  identify  the  record  or  information 
to  be  changed.  Complete  EPA  Privacy 
Act  procedures  are  set  out  in  40  CFR 
part  16. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided  by 

A.  The  individual  on  whom  the 
record  is  maintained. 

B.  Agency  officials  such  as  managers 
and  supervisors. 

C.  Consumer  reporting  agencies,  debt 
collection  agencies.  Department  of 
Treasury,  and  other  Federal  agencies. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
!FR  Dc)(  .  03-25807  Filed  10-9-03:  8:4,5  ami 

BILUNG  CODE  6560-5&-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7571-6] 

Notice  of  Proposed  Administrative 
Cost  Recovery  Settlement  Pursuant  to 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 


SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
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Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA").  notice  is  hereby 
given  of  a  proposed  administrative  cost 
recovery  settlement  under  Section 
122(h)(1)  of  CERCLA  concerning  the 
Windham  Alloys  site  in  Windham,  Ohio 
which  was  signed  by  the  EPA 
Superfund  Division  Director,  Region  5, 
on  September  30,  2003.  The  settlement 
resolves  EPA's  claim  for  past  costs 
under  Section  107(a)  of  CERCLA  against 
the  estate  of  Tony  D.  Rubino,  the  Tony 
D.  Revocable  Trust,  the  Irene  Rubino 
Revocable  Trust  and  the  trustee  and 
executor  of  the  trusts  and  estate,  Jack 
Alpem  (Settling  Parties). 

EPA  has  determined  that  the  Settling 
parties  are  financially  able  to  pay  a 
portion  of  EPA's  past  costs  if  Settling 
Parties  sell  certain  real  property.  The 
settlement  requires  the  Settling  Parties 
to  use  their  best  efforts  to  sell  real 
property  held  in  the  estate  and  trusts 
and  to  pay  to  the  Hazardous  Substances 
Superfund  a  percentage  of  the  proceeds 
from  the  sale  of  the  real  estate  minus 
reasonable  closing  costs.  The  payments 
are  due  within  30  days  of  the  transfers. 
If  both  properties  sell  for  approximately 
their  fair  market  value,  the  Settling 
Parties*  payments  to  the  Hazardous 
Substances  Superfund  will  be 
approximately  $520,000. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency  will 
consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlemeht  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  Superfund  Records 
Center,  located  at  77  West  Jackson 
Boulevard,  Seventh  Floor,  Chicago, 
Illinois. 

DATES:  Comments  must  be  submitted  on 
or  before  November  10,  2003. 
ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  the  Superfund 
Records  Center,  located  at  11  West 
Jackson  Boulevard,  Seventh  Floor, 
Chicago,  Illinois.  A  copy  of  the 
proposed  settlement  may  be  obtained 
from  the  Superfund  Records  Center, 
located  at  11  West  Jackson  Boulevard, 
Seventh  Floor,  Chicago,  Illinois. 
Comments  should  reference  the 
Windham  Alloys  site  and  EPA  Docket 
No.  V-W-03-760  and  should  be 
addressed  to  Randa  Bishlawi,  Associate 
Regional  Counsel,  11  West  Jackson 


Boulevard  (C-14J),  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randa  Bishlawi,  (312)  886-0510, 
Associate  Regional  Counsel,  11  West 
Jackson  Boulevard  (C-14J),  Chicago, 
Illinois  60604. 

Dated:  September  30,  2003. 
William  E.  Muno, 

Director.  Superfund  Divison,  Region  5. 
[FR  Doc.  03-25806  Filed  10-9-03:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

agency:  Federal  Communications 

Conmiissionf 

ACTION:  Notice. 


SUMMARY:  The  Federal  Communications 
Commission  (FCC)  received  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  on  September  26,  2003 
for  the  information  collection 
requirements  contained  in  Report  and 
Order  and  Memorandum  Opinion  and 
Order  on  Reconsideration,  In  the  Matter 
of  Remedial  Steps  for  Failure  to  Comply 
with  Digital  Television  Construction 
Schedule  ("DTV  Policy  Statement"), 
MM  Docket  No.  02-113,  FCC  03-77,  at 
68  FR  43329,  July  22,  2003. 
DATES:  The  information  collection 
requirements  published  at  68  FR  43329, 
July  22,  2003,  were  approved  on 
September  26,  2003. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shaun  Maher,  Media  Bureau,  (202)  418- 
2324. 

SUPPLEMENTARY  INFORMATION:  The  DTV 
Policy  Statement  published  at  66  FR 
43329,  July  22,  2003,  estabhshed 
procedures  to  be  followed  when  the 
staff  denies  a  request  to  extend  a 
television  station's  digital  television 
(DTV)  construction  deadline.  The 
information  collection(s)  were  approved 
by  OMB  on  September  26,  2003.  OMB 
Control  No.  3060-1041.  If  you  have  any 
conunents  on  these  burden  estimates,  or 
how  we  can  improve  the  collection(s) 
and  reduce  the  burden(s)  they  cause 
you,  please  wrrite  to  Les  Smith,  Federal 
Communications  Commission,  Room  1- 
A804,  445  12th  Street,  SW., 
Washington,  DC  20554.  Please  include 
the  OMB  Control  Number,  3060-1041. 
in  your  correspondence.  We  will  also 


accept  your  comments  regarding  the 
Paperwork  Reduction  Act  aspects  of  the 
collection(s)  via  the  Internet,  if  you  send 
them  to  Leslie.Smith@fcc.gov  or  call 
(202)418-0217. 

Synopsis 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507), 
the  FCC  is  notifying  the  public  that  it 
received  approval  from  OMB  on 
September  26,  2003  for  the  information 
collection  requirements  contained  in  the 
Commissions  Report  and  Order  and 
Memorandum  Opinion  and  Order  on 
Reconsideration,  In  the  Matter  of 
Remedial  Steps  for  Failure  to  Comply 
with  Digital  Television  Construction 
Schedule.  MM  Docket  No.  02-113.  FCC 
03-77,  at  68  FR  43329.  July  22,  2003. 
The  OMB  Control  Number  is  3060- 
1041.  The  annual  reporting  burden  for 
the  collection(s)  of  information, 
including  the  time  for  gathering  and 
maintaining  the  collection  of 
information,  is  estimated  to  be:  400 
respondents,  an  average  of  1.2  hours  per 
response  per  annum,  for  a  total  annual 
hour  burden  of  460,  and  $304,000  in 
total  annual  costs. 

Under  5  CFR  part  1320,  an  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
current  valid  OMB  Control  Nimiber.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  OMB  Control  Number. 
The  OMB  Control  Nimiber  is  3060- 

1041. 

The  foregoing  notice  is  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13,  October  1,  1995,  44 
U.S.C.  3507. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 
IFR  Doc.  03-25739  Filed  10-9-03;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2633] 

Petition  for  Reconsideration  of  Action 
in  Rulemalcing  Proceeding 

October  3,  2003. 

Petition  for  Reconsideration  has  been 
filed  in  the  Commission's  Rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  this  document 
is  available  for  viewing  and  copying  in 
Room  CY-A257,  445  12th  Street,  SW., 
Washington,  DC  or  may  be  purchased 
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from  the  Commission's  copv  contractor, 
Qualex  International  (202)  Sfi3-2893 
C3ppositions  to  this  petition  must  bt- 
filed  by  October  27.  2003    Spp  section 
1  4(b)(1)  of  the  Commission's  rules  (47 
CFR  1  4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  in  davs  after  the 
time  for  filing  oppositions  have  expired 

Suhiect  In  the  Matter  of  the  Table  of 
FM  Allotments  (Annville.  Mount 
Vernon.  West  Liberty,  and  Manchester, 
Kentuckv)  (RM-107qH! 

\umbpr  at  Petitions  Filad.  1. 

.Marlene  H.  Dortch, 

Secretary 
FR  n.i,    0  i -2^-^41  Filed  10-9-03;  8:45  am) 

BILLING  CODE  S712-01-M 


FEDERAL  HOUSING  RNANCE  BOARD 

[No.  200a-N-8] 

Federal  Home  Loan  Bank  Members 
Selected  for  Community  Support 
Review 

AGENCY:  Federal  Housing  Finance 

Board 

action:  Notice. 

SUMMARY:  The  Federal  Housing  Finani  e 
Board  (Finance  Board]  is  announcing 
the  Federal  Home  Loan  Bank  (Bank) 
members  it  has  selected  for  the  2002-03 
seventh  quarter  review  cvcie  under  the 
Finance  Board's  community  support 
requirements  regulation  This  notice 
also  prescribes  the  deadline  bv  which 
Bank  members  selected  for  review  must 
submit  Community  Support  Statements 
to  the  Finance  Board 

DATES:  Bank  members  selected  for  the 
2002-03  seventh  quarter  review  cycle 
under  the  Finance  Board's  community 
support  requirements  regulation  must 
submit  c:ompleted  Communitv  Support 
Statements  to  the  Finance  Board  on  or 
before  November  28,  2003. 


ADDRESSES:  Bank  members  selected  for 
the  2002-03  seventh  quarter  review 
cycle  under  the  Finance  Board's 
community  support  requirements 
regulation  must  submit  completed 
Communitv  Support  Statements  to  the 
FinaiK  e  Board  either  by  regular  mail  at 
thf  Federal  Housing  Finance  Board. 
Office  of  Supervision.  Ojmmunity 
Investment  and  Affordable  Housing. 
1777  F  Street.  NVV.  Washington.  DC 
200()t).  or  bv  electronic:  mail  at 
tit/.kit'riil(li"(',t7ith  liov 

FOR  FURTHER  INFORMATION  CONTACT: 

Fnirn.i  I    Fitzgerald,  Program  Analyst, 
Offic  e  of  Supervision,  (limimunity 
Investment  and  Affordable  Housing,  by 
tele{ihont'at  202  408- 2874,  by 
flee  troni(,  mail  at  tit'^ii('r(ildt"i>>fhfh.gov . 
or  by  regular  mail  at  the  Federal 
Housing  Finance  Board,  1777  F  Street, 
\W,  Washington.  DC  2000H. 
SUPPLEMENTARY  INFORMATION: 

I.  Selection  for  (Community  Support 
Review 

Seition  10(>;)(1)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  requires  the 
Finance  Board  to  promulgate 
regulations  establishing  standards  of 
c:i)minunitv  investment  or  service  Bank 
members  must  meet  in  order  to 
maintain  access  to  long-term  advances. 
See  12  CSC   1430(g)(  1 ).  The 
regulations  promulgated  by  the  Finance 
Board  must  take  into  account  factors 
->uc:h  as  the  Bank  member's  performance 
under  the  (lommunity  Reinvestment  Act 
of  1977  (CRA).  12  C  S.C.  2901  ct  seq., 
and  record  of  lending  to  first-time 
honiebuyers.  See  12  U.S.C.  1430(g)(2). 
Pursuant  tf)  sei  tifin  10(g)  of  the  Bank 
.•\ct,  the  Finance  Board  has  promulgated 
a  community  support  requirements 
regulation  that  establishes  standards  a 
Hank  member  must  met-t  in  order  to 
niaint.un  access  to  long-term  advances, 
and  revif'w  ( riteria  the  Finance  Board 
must  apply  in  evaluating  a  member's 
community  support  performance.  See 


12  CFR  part  944.  The  regulation 
includes  standards  and  criteria  for  the 
two  statutory  factors — CRA  performance 
and  record  of  lending  to  first-time 
homebuyers.  12  CFR  944.3.  Only 
members  subject  to  the  CRA  must  meet 
the  CRA  standard.  12  CFR  944.3(b).  All 
members,  including  those  not  subject  to 
CRA.  must  meet  the  first-time 
homebuyer  standard.  12  CFR  944.3(c). 

Under  the  rule,  the  Finance  Board 
selects  approximately  one-eighth  of  the 
members  in  each  Bank  district  for 
community  support  review  each 
calendar  quarter.  12  CFR  944.2(a).  The 
Finance  Board  will  not  review  an 
institution's  communitv  support 
performance  until  it  has  been  a  Bank 
member  for  at  ieast  one  year.  Selection 
for  review  is  not,  nor  should  it  be 
construed  as,  any  indication  of  either 
the  financial  condition  or  the 
community  support  performance  of  the 
member. 

Each  Bank  member  selected  for 
review  must  complete  a  Community 
Support  Statement  and  submit  it  to  the 
Finance  Board  by  the  November  28, 
2003  deadline  prescribed  in  this  notice. 
12  CFR  944.2(b)(l){ii)  and  (c).  On  or 
before  October  27,  2003,  each  Bank  will 
notify  the  members  in  its  district  that 
have  been  selected  for  the  2002-03 
.seventh  quarter  community  support 
review  cycle  that  they  must  complete 
and  submit  to  the  Finance  Board  by  the 
deadline  a  Community  Support 
Statement.  12  CFR  944.2(b){2)(i).  The 
member's  Bank  will  provide  a  blank 
Community  Support  Statement  Form, 
which  also  is  available  on  the  Finance 
Board's  Web  site:  http://www.fhfb.gov. 
Upon  request,  the  member's  Bank  also 
will  provide  assistance  in  completing 
the  Community  Support  Statement, 

The  Finance  Board  has  selected  the 
following  members  for  tl^ie  2002-03 
seventh  quarter  community  support 
review  cycle: 


Federal  Home  Loan  Bank  of  Boston — District  1 


Apple  Valley  Bank  &  Trust  Company         Cheshire 

First  New  England  Federal  Credit  Union    ][]  ^35,  Hartford 

Greenwich  Bank  &  Trust  Company  "  '  Greenwich 

Ledge  Light  Federal  Credit  Union       ^'"'''  Groton 

Eastern  Federal  Bank 


Norwich 


United  Business  and  Industry  Federal  Credit  Union  Plamville 

Putnam  Savings  Bank  Putnam 

Workers  Federal  Credit  Union    ..^ZZ'ZZZZZ'Z'Z'Z  •  Stafford  Spnngs 

Westport  National  Bank  Westport 

Merrill  Merchants  Bank  ; Bangor 

Seat)oard  Federal  Credit  Union  Bucksport 

Union  Trust  Company  !.1.Z." Ellsworth 

NorState  Federal  Credit  Union   Madawaska 

Norway  Savings  Bank  Norway 

University  Credit  Union       Orono 

Infinity  Federal  Credit  Union      L"^!!l""l,      Portland 

Maine  Bank  &  Trust  Company ^^  ^^|^'  1  Portland  


Connecticut. 

Connecticut. 

Connecticut. 

Connecticut. 

Connecticut. 

Connecticut. 

Connecticut. 

Connecticut. 

Connecticut. 

Maine. 

Maine. 

Maine. 

Maine. 

Maine. 

Maine. 

Maine 

Maine. 
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Belmont  Savings  Bank 

The  Lenox  National  Bank  

Butler  Bank 

Enterprise  Bank  and  Trust  Company  . 

Northmark  Bank  

RTN  Federal  Credit  Union  

Westtxjrough  Bank 

Commerce  Bank  &  Trust  Company  .... 
Memtjers  First  CU  of  New  Hampstiire 

Baltxja  Reinsurance  Company  

ChittendenTrust  Company  

Vermont  Federal  Credit  Union  

NorthCountry  Federal  Credit  Union  .... 
New  England  Federal  Credit  Union  .... 


BelnrKmt 

Lenox  

Lowell  

Lowell  

North  Andover 

Waltham  

Westtx>rough  .. 

Worcester t i  Massachusetts. 

Manchester  \  New  Hampshire. 

Burlington  i  Vermont. 

Burlington  

Burlington  

South  Burlington 


Massachusetts. 
Massachusetts. 
Massachusetts. 
Massachusetts. 
Massachusetts. 
Massachusetts. 
Massachusetts. 


Verrrront 
Vermont 
Vermont. 


Williston i  Vermont. 


Federal  Home  Loan  Bank  of  New  York— District  2 


Affinity  Federal  Credit  Union  

Somerset  Hills  Bank 

The  Community  Bank  of  New  Jersey  

Ml»(  Insurance  Company  

Boardwalk  Bank  

Millville  Savings  and  Loan  Association 

Crown  Bank,  NA  

Hudson  City  Savings  Bank  

Cenlar  FSB 

Llewellyn-Edison  Savings  Bank,  FSB 

Bank  of  Akron  

State  Employees  Federal  Credit  Union  

Putnam  County  Savings  Bank  

First  Amerk;an  International  Bank 

HSBC  Bank,  USA  

First  State  Bank— Canisteo 

Flushing  Savings  Bank,  FSB 

Great  Eastern  Bank  

American  Community  Bank  

Gouvemeur  Savings  &  Loan  Associatmn  .. 
FAA  Eastem  Region  Federal  Credit  Union 

Bank  Leumi  USA 

Hudson  Valley  Federal  Credit  Union  

WCTA  Federal  Credit  Union  

Power  Federal  Credit  Union  

Wyoming  County  Bank  

Community  Mutual  Savings  Bank 

Kraft  Foods  Federal  Credit  Unron 

Hudson  Valley  Bank 

Firsttiank — Puerto  Rk:o  

Bank  of  St.  Croix,  Inc 


Bedminster  

Bemardsville  ... 

Freehold  

Lawrenceville  . 

Linwood 

Millville 

Ocean  City  

Paramus 

Trenton 

West  Orange  .. 

Akron 

Albany  

Brewster 

Brooklyn  

Buffalo  

Canisteo  

Flushing 

Flushing 

Glen  Cove  

Gouvemeur  .... 

Jamaka 

New  York  

Poughkeepsie 

Sodus  

Syracuse  

Warsaw  

White  Plains  .. 
White  Plains  .. 

Yonkers  

Santurce 

Christiansted  . 


Federal  Home  Loan  Bank  of  Pitteburgh— District  3 


AIG  Federal  Savings  Bank  

Lehman  Brothers  Bank,  FSB  

Wilmington  Tmst  Company 

First  Columbia  Bank  &  Trust  Company  

Fidelity  Savings  and  Loan  Association  of  Bucks  County 

Citizens  Savings  Association  

CSB  Bank 

County  Savings  Association  

The  First  National  Bank  in  Fleetwood  

Swineford  National  Bank 

S  &  T  Bank 

Jonestown  Bank  and  Trust  Company 

Commercial  National  Bank  of  Pennsylvania 

Lafayette  Ambassador  Bank .- 

Farmers  First  Bank  

Members  1st  Federal  Credit  Union 

The  First  National  Bank  of  Mercersburg 

Juniata  Valley  Bank  

Mid  Penn  Bank 

Royal  Bank  of  Pennsylvania  

Atlantic  Federal  Credit  Unk)n  

The  Peoples  Bank  of  Oxford  

Port  Richmond  Savings 
Dwelling  House 
Bank  Pittsburgh 


Wilmington  

Wilmington  

Wilmington  

Bloomsburg  

Bristol  

Clarks  Summit 

Cunwensvllle 

Essington  

Fleetwood 

Hummels  Wharf  ., 

Indiana  

Jonestown  

Latrobe  

LeHigh  Valley 

Lititz 

Mechanicsburg  ... 

Mercersburg  

Mifflintown  

Millersburg 

Nartjerth  

Newtown  Square 

Oxford  

Philadelphia 


Savings  and  Loan  Association  Pittsburgh 

^  I  Pittsburgh 


New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey. 
New  Jersey 
New  Jersey 
fvlew  Jersey 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York, 
fstew  York. 
New  York. 
New  York. 
New  York. 
Puerto  Rkx) 
Virgin  Islands. 


Delaware. 
Delaware. 
Delaware. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania- 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
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Great  American  Federal 

Patnot  Bank  

Union  Bank  and  Trust  Company  

The  Fidelity  Deposit  &  Discount  Bank  S  

Citadel  Federal  Credit  Union 

The  Turtxjtville  National  Bank 

Merck,  Sharp  &  Dohme  Federal  Credit  Union 

WNBBank  

Woodlands  Bank  
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Pittsburgh  .. 
Pottstown  ... 
Pottsville   .... 

Cranton    

Thomdale  ... 
Turtxitville  ... 
West  Point  .. 
Williamsporl 


Williamsporl 

The  United  Federal  Credit  Union Morgantown 

JeWerson  Secunty  Bank  ;;;"■■;■;       Shepherdstown 

Steel  Works  Community  Federal  Credit  Union Weirton 


Federal  Home  Loan  Bank  of  Atlanta — District  4 


Compass  Bank    ' 

National  Bank  of  Commerce  ot  Birmingham 

First  National  Bank  ot  Shelby  County  

Bank  of  Dadeville 

The  Peoples  Bank  of  Coffee  County  

The  Citizens  Bank 

First  Southern  Bank 

Citizens  Bank  &  Savings  Company  

Troy  Bank  &  Trust  Company      

Secunty  Bank  

State  Bank  and  Trust  

IDB— lie  Federal  Credit  Union  ..." 

United  States  Senate  

Gibraltar  Bank.  FSB  

Merchants  and  Southern  Bank  

Ocala  National  Bank  

Bankers  Insurance  Company 

Suncoast  Schools  Federal  Credit  Unon     

Southern  Exchange  Bank    

Citms  Bank,  N  A  ' 

First  Choice  Credit  Union  West  ] 

CDC  Federal  Credit  Union  

Flag  Bank  

Bank  of  Camilla     

Rabun  County  Bank     

PlantersFirst 

Colony  Bank  of  Dodge  County    

South  Georgia  Bank     

The  Gordon  Bank         

Citizens  Community  Bank    

Georgia  State  Ban»  

Pelham  Banking  Company   

The  Bank  of  Perry 

United  Bank  and  Trust  Company  

The  Savannah  Bank,  N  A    

The  Park  Avenue  Bank  

Oconee  State  Bank      

The  Patterson  Bank 

The  First  National  Bank  of  Waynesboro       ..>..... 
First  Manner  Bank 

Bradford  Federal  Savings  Bank  , 

Fullerlon  Federal  Savings  Association  

Johns  Hopkins  Federal 

Kosciuszko  Federal  Savings  Bank 

Midstate  Federal  Savings  &  Loan  Association  ... 

The  Washington  Savings  Bank   FSB 

The  Centreville  National  Bank  of  Maryland  

The  Columbia  Bank 

County  Banking  and  Trust  Company    

The  Bank  of  Glen  Burnie 

Cedar  Point  Federal  Credit  Union  

Sandy  Spnng  Bank 

BUCS  Federal  Bank  1.!'"'".."^!." 

Peninsula  Bank       

Pnnce  George  s  Federal  Savings  Bank 
Belmont  Federal  Savings  and  Loan  Association 
Black  Mountain  Savings  Bank,  S  S  B 
Morganton  Federal  Savings  &  Loan  Association 
Coastal  Federal  Credit  Union 

Secunty  Savings  Bank.  SSB 

Bank  of  North  Carolina  


I  Birmingham  ... 

Birmingham  ... 

Columbiana  ... 
<  Dadeville    

Elba 

Enterprise  

j  Florence  

Russellville  .... 

,  Troy  

I  Tuscaloosa  ..... 
I  Winfield  

Washington  .... 

Washington  .... 

Coral  Gables 

Gainesville 

Ocala        

I  St  Petersburg 

I  Tampa     

Tampa  

Vero  Beach  .... 
Palm  Beach  .... 

Atlanta  

Atlanta  

!  Camilla  

I  Clayton  

Cordele 

Eastman  

Glennville  

Gordon      

Hahira   

Mableton  

Pelham  

Perry   

Rockmart 

Savannah    

Valdosta    

Watkinsville  

Waycross     

Waynesboro  .... 

Baltimore      

Baltimore 

Baltimore    

Baltimore      

Baltimore 

Baltimore  

Bowie  

Centreville    

Columbia       

Elkton  

Glen  Burnie  

Lexington  Park  . 
OIney 

Owings  Mills  

Salisbury       

Upper  Marlboro 
Belmont 
Black  Mountain 

Morganton  

Raleigh     

Southport       

Thomasville  


Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
West  Virginia. 
West  Virginia. 
West  Virginia. 


Alabama. 

Alabama. 

Alabama 

Alabama. 

Alabama. 

AlabaVna. 

Alabama. 

Alabama. 

Alabama 

Alabama. 

Alabama. 

DC. 

DC, 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Maryland 

Maryland. 

Maryland. 

Maryland. 

Maryland. 

Maryland. 

Maryland. 

Maryland. 

Maryland. 

Maryland. 

Maryland. 

Maryland. 

Maryland. 

Maryland. 

Maryland. 

Maryland. 

North  Carolina. 

North  Carolina. 

North  Carolina. 

North  Carolina. 

North  Carolina 

North  Carolina, 
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Carolina  State  Bank 

Clover  Community  Bank  

The  Peoples  Natk>nal  Bank  

Carolina  First  Bank  

Williamsburg  First  Natkxial  Bank 

Provident  Community  Bank  

Arthur  State  Bank 

Pinnacle  State  Bank 

Union  Bank  &  Tmst  Company  

The  First  Natk>nal  Bank  of  Christianstxjrg 

The  Natranal  Bank  of  Fredericksburg  

The  Bank  of  McKenney  

Greater  Atlantic  Bank 

Farmers  and  Merchants  Bank  

Southern  Financial  Bank 


Clinton  |  South  Carolina. 

South  Carolina. 
South  Carolina. 
South  Carolina. 
South  Carolina. 
South  Carolina. 
South  Carolina. 
South  Carolina. 
Virginia 
Virginia 
Virginia 
Virginia. 
Virginia 
Virginia 
Virginia. 


Clover 

Easley  

Greenville  

Kingstree  

Unk)n 

Unk)n 

Woodruff 

Bowling  Green 
Christiansburg  . 
Fredericksburg 

McKenney  

Reston 

Timberville 

Warrenton  


Federal  Home  Loan  Bank  of  Cincinnati— District  5 


Union  National  Bank  &  Trust  Company 

Bank  of  Benton  

Taylor  County  Bank  

First  Federal  Savings  Bank 

First  Federal  Savings  Bank 

Commonw/ealth  Community  Bank 

The  Citizens  Bank 

The  First  State  Bank - 

Whitaker  Bank,  NA 

Cumbertand  Valley  National  Bank  and  Trust  Company 

Inez  Deposit  Bank,  fsb 

River  City  Bank  

Green  River  Bank  - 

Citizens  Bank  of  New  Liberty 

Citizens  National  Bank  of  Paintsville  

West  Point  Bank  

Sebree  Deposit  Bank  

The  Peoples  Bank 

United  Bank  &  Tmst  Company  

The  Famiers  &  Merchants  State  Bank 

The  Citizens  Bank  of  Ashville  

The  Caldwell  Savings  and  Loan  Company  

CINCO  Federal  Credit  Union  

Century  Federal  Credit  Union  

The  Pioneer  Savings  Bank  

Clyde-Findlay  Area  Credit  Union  

First  Federal  Savings  and  Loan  Association  of  Delta  .. 

Ohio.  Central  Savings  

The  Croghan  Colonial  Bank 

First  Servrce  Federal  Credit  Union  

The  Killbuck  Savings  Bank  Company 

The  Fahey  Banking  Company  of  Marion  

The  Old  Fort  Banking  Company 

Cornerstone  Bank  

The  Security  National  Bank  and  Trust  Company  

Peoples  Savings  Bank  of  Troy  

The  First  Natkjnal  Bank  of  Wellston  

The  Wayne  Savings  Community  Bank  

First  Federal  Savings  Bank 

The  Bank/First  CitizensBank  

Peoples  Bank  

Bank  of  Dickson  

Security  Bank  

Greeneville  Federal  Bank,  fsb  

Citizens  Bank  

Citizens  Bank  of  Blount  County  

National  Bank  of  Commerce 

The  Bank  of  Moscow  

ORNL  Federal  Credit  Union 

Merchants  and  Planters  Bank 

AEDC  Federal  Credit  Union 


Barbourville  Kentucky. 


Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 


Benton 

Campbellsville 

Cynthiana  

Elizabethtown 

Hartford  

Hickman  

Irvington  

Lexington  

London  

Louisa 

Louisville  

Morgantown  . 
New  Liberty  .. 

Paintsville 

Radcliff  

Sebree  j  Kentucky 

Taylorsville  Kentucky 

Versailles  . 
Archbokj  .. 

Ashville 

Cakjwell ... 
Cincinnati 
Cleveland 
Cleveland 

Clyde  

Delta 

Dublin  

Fremont  ... 
Groveport 
Killbuck  .... 

Marion  

Old  Fort  ... 
Springfield 
Springfield 

Troy  

Wellston  .. 
Wooster 


Kentucky. 
Ohk). 
OhkJ. 
Ohk) 
Ohk) 
Ohio. 
Ohio. 
Ohk). 
Ohk). 
Ohk) 
Ohio. 
Ohio. 
Ohk). 
Ohio- 
Ohio. 
Ohio. 
Ohio. 
Ohio 
Ohio 
Ohio 


Clarksville '  Tennessee 

Cleveland  Tennessee 

Clifton  1  Tennessee 

Dickson  Tennessee 

Dyersburg Tennessee 

Greeneville  Tennessee 

Hartsville  .. 
Maryville 


Tennessee 
Tennessee 


Memphis Tennessee 


Moscow 


Tennessee 


Oak  Ridge  Tennessee 

jQQne  Tennessee 

Tullahoma '"''"'''''''''""' Tennessee 


Federal  Home  Loan  Bank  Indianapolis— District  6 


Star  Financial  Bank 

First  Community  Bank  and  Trust  

Hendricks  County  Bank  and  Tmst  Company 
First  Farmers  Bank  &  Tmst  


Anderson '"diana. 

Bargersville  Indiana. 

Brownsburg  {  Indiana. 

Converse '  '"^^'an^. 
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1st  NatKjnal  Bank  of  Dana  Dana 

Professional  Federal  Credit  Union     Fort  Wayne 

Spnngs  Valley  Bank  and  Trust  French  Lick 

The  Garrett  State  Bank  Garrett 

Gnffith  Savings  Bank  Gnffith 

Ell  Lilly  Federal  Credit  Union      Indianapolis 

Indiana  Members  Credit  Union  Indianapolis 

First  National  Bank  &  Trust        Kokomo  L 

Deartwm  SA.  FA  Lawrenceburg      '. 

Fidelity  FSB  Vianon         

Farmers  State  Bank  Mentone 

The  New  Washington  State  Bank _ New  Washington 

The  North  Salem  State  Bank North  Salem 

Tn-County  Bank  &  Trust  Company    Roachdale 

Central  Bank  Russiaville     'ZZ 

Mid-Southem  Savings  Bank   FSB       Salem 

Teachers  Credit  Union  South  Bend 

Bank  of  Lenawee  Adrian 

University  Bank     ";."'.'.  Ann  Arbor     ZZ.. 

Blissfield  State  Bank    Blissfield 

Byron  Center  State  Bank  Byron  Center  ...'. 


CSB  Bank 


Capac 


Independent  Bank  East  Michigan Caro 

Exchange  State  Bank  Carsonville 

First  National  Bank  of  Crystal  Falls    Crystal  Falls 

State  Savings  Bank  Frankfort 

First  National  Bank  of  Gayiord     Gaylord 

First  Community  Bank    Harbor  Springs 

FirstbankLakeview      Lakeview 

Republic  Bank  ;'";;;;  Lansing 

G  W  Jones  Exchange  Bank  Marcellus 

Team  One  Credit  Union  Saginaw 

Shelby  State  Bank        ,  Shelby 

ChoiceOne  Bank  j  gparta 

Midwest  Guaranty  Bank  jroy 


Federal  Home  Loan  Bank  of  Chicago — District  7 


State  Bank  of  the  Lakes       Antioch 

First  National  Bank  of  Ava     A^a 

Town  &  Country  Bank  i  Buffalo 

Farmers  State  Bank  of  Hoffman  I  Centralia 

Amencan  Union  Savings  &  Loan  Chicago 

The  PrivateBank  and  Trust  Company  i  Chicago 

First  East  Side  Savings  Bani'  I  Chicago 

Cole  Taylor  Bank  .ZZ"''.  ^  Chicago  '. 

Self-reliance  Ukrainian  Federal  Creait  Union  Chicago 

Chicago  . 


LaSalle  Bank  N  A 
International  Bank  of  Chicago 


Builders  Bank 

First  Bank  of  the  Ame 


Park  Federal  Savings  Bank 
First  National  Bank        , 


Chicago 

Chicago 

'^'cas    i  Chicago 


Chicago  

Chicago  Heights 


Cissna  Park  State  Bank  i  Cissna  Park 

GreatBank,  N  A  .ZZZZZZZ 

Peoples  National  Bank  

UnionBank  Northwest     

National  Bank  ^ 

Community  Trust  BanK   

First  Midwest  Bank 

Midwest  Bank  of  Western  Illinois  

BankPlus  fsb  ZZZZZZZ"""" 

Bank  of  Illinois 

Hemlock  Federal  Bank  for  Savmgs     

First  Community  Bank   N  A  ZZZ. 

Palos  Bank  and  Trust  Company    

Citizens  Equity  First  Credit  Union 

Ponliac  National  Bank  ' 

First  Bankers  Trust  Company   N  A "". 

First  National  Bank  of  Raymond    

AMCORE  Bank  N  A  "ZZZZZ'ZZZ'ZZ. 

The  First  National  Bank  m  Toledo  ' 

Buscy  Bank 

Fox  Communities  Credit  Union      

Peoples  State  Bank  .ZZZZZZ 

First  National  Bank  &  Tnjst  of  Beloit     ZZZZZ.  I  BeloTt 


Evanston  , 

Fairfield  

Hanover 

Hillsbo'o  

Irvington   

Itasca 
Monmouth     ... 

Morton  

Normal    

Oak  Forest     .. 

Oiney 

Palos  Heights 

Peona   

Pontiac  

Quincy    

Raymond  

Rockford 

Toledo  

Urbana  

Appleton  

Augusta  


Indiana 

Indiana 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Michigan 

Michigan 

Michigan. 

Michigan 

[  Michigan 

'  Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan. 

Michigan 

Michigan. 

Michigan. 


Illinois 
Illinois. 
Illinois 
Illinois. 
Illinois 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Jllinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois 
Illinois. 
Illinois 
Illinois. 
Illinois. 
Illinois. 
Illinois 
Illinois. 
Illinois 
Illinois. 
Illinois. 
Illinois 
Illinois 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois 
Illinois 
llinois. 
Illinois. 
Wisconsin 
Wisconsin. 
Wisconsin. 


i^RKAn 
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Citizens  State  Bank 

Denmark  State  Bank 

Security  Natkmal  Bank  of  Durand  

Union  Bank  and  Trust  Company  

1st  Security  Credit  Unk>n  

State  Bank  of  Howards  Grove  

State  Bank  of  La  Crosse 

Trane  Federal  Credit  Union 

Capitol  Bank 

The  Park  Bank  

Premier  Community  Bank  

Bay  View  Federal  Savings  and  Loan  Association 

Farmers  Savings  Bank 

Alliance  Bank  

The  Necedah  Bank  

Farmers  Exchange  Bank  

Hometown  Bank 

Community  State  Bank  


Cadott 

Denmark 

Durand  

Evansville  

Green  Bay 

Howards  Grove 

La  Crosse 

La  Crosse 

Madison 

Madison 

Marion  

Milwaukee  

Mineral  Point  .... 

Mondovi 

Necedah  

Neshkoro 

St.  Cloud  

Union  Grove 


Wiscor^n. 
Wisconsin. 
Wiscorisin. 
Wisconsin. 
Wisconsin. 
Wisconsin. 
Wisconsin. 
Wisconsin 
Wisconsin 
Wisconsin 
Wisconsin 
Wisconsin. 
Wisconsin. 
Wisconsin. 
Wisconsin. 
Wisconsin. 
Wisconsin. 
Wisconsin. 


Federal  Home  Loan  Bank  of  Des  Moines — District  8 


Union  National  Bank  

Quad  City  Bank  and  Tmst  Company 

Exchange  State  Bank  

NCMIC  Insurance  Company  

Security  Savings  Bank  

Iowa  State  Bank  and  Trust  Company  of  Fairfield  Iowa 

First  Bank  and  Trust  Company 

American  National  Bank  

Home  State  Bank 

Security  Savings  Bank  

Farmers  &  Merchants  Savings  Bank  

Tama  State  Bank  

First  Citizens  National  Bank 

Northwoods  State  Bank  

Pilot  Grove  Savings  Bank  

Frontier  Bank 

Citizens  State  Bank 

The  First  National  Bank  

Momingside  Bank  &  Trust  

Cedar  Valley  State  Bank 

First  Bank  

Security  Bank  Minnesota  

First  Security  Bank 

Canton  State  Bank 

Miners  National  Bank  of  Eveleth  

State  Bank  of  Young  America  

Peoples  State  Bank  

United  Prairie  Bank-Slayton 

First  Security  Bank 

Cherokee  State  Bank 

First  National  Bank  in  Wadena  

Wadena  State  Bank  

First  Security  State  Bank  

Mississippi  County  Savings  &  Loan  Association  

Peoples  Bank  

Century  Bank  of  the  Ozarks  

The  Hamilton  Bank  

Farmers  and  Merchants  Bank  

Premier  Bank  

B  &  L  Bank  

Bank  of  Minden  

Bank  of  Cairo  and  Moberiy  

St.  Clair  County  State  Bank 

Platte  Valley  Bank  of  Missouri  

Farmers  State  Bank  of  Northern  Missouri  

Central  Bank  of  Missouri 

Great  Southem  Bank  

Mid-Missouri  Bank 

Gate  City  Bank 

Community  First  National  Bank  

State  Bank  of  Alcester  

First  American  Bank  &  Trust 


Anita  

Bettendorf  

Collins  

Des  Moines 

Eagle  Grove  

Fairfield  

Glidden 

Holstein  

Jefferson  

Larchwood 

Manchester  

Marshalltown  

Mason  City  

Mason  City  

Pilot  Grove  

Rock  Rapids 

Sheldon  

Shenandoah  

Sioux  City 

St.  Ansgar  

West  Des  Moines 

Albert  Lea 

Byron 

Canton  

Eveleth  

Norwood  Young  America 

Plainview  

Slayton  

Sleepy  Eye 

St.  Paul  

Wadena 

Wadena 

Charieston  

Charieston 

Cuba 

Gainesville 

Hamilton  

Hannibal  

Jefferson  City  

Lexington 

Mindenmines 

Moberiy 

Osceola 

Platte  City 

Savannah 

Sedalia 

Springfield 

SpringfieW 

Fargo 

Fargo 

Alcester  ... 

Sioux  Falls 


Iowa. 

Iowa. 

Iowa 

Iowa. 

Iowa 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota 

Minnesota. 

Minnesota. 

Minnesota 

Minnesota. 

Minnesota 

Minnesota 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missoun. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

North  Dakota 

North  Dakota. 

South  Dakota 

South  Dakota. 


Federal  Home  Loan  Bank  of  Dallas — District  9 


First  National  Bank  of  Izard  County i  Calico  Rock 


i  Arkansas 
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First  Federal  Bank  of  AR,  FA      

Simmons  First  Bank  of  Jonestwro 

Simmons  First  Bank  of  Russellville    

Community  Bank  of  North  Arkansas  

Warren  Bank  &  Trust  Company  

Mississifjpi  River  Bank  

Citizens  Savings  Bank  

HorTieland  Federal  Savings  Bank  

Peoples  State  Bank  

City  Bank  &  Trust  Company  

First  Bank  and  Trust  

First  Federal  Savings  &  Loan  Association  

ANECA  Fedetal  Credit  Union      

Bank  of  AnguiHa  

Guaranty  Bank  &  Trust  Company 

The  Carthage  Bank  

First  National  Bank  of  Clarksdale  

Cleveland  Community  Bank  SSB  

Bank  of  Forest      

Hancock  Bank       

Merchants  and  Farmers  Bank     

Prionty  One  Bank  

First  National  Bank  of  Picayune  

The  Peoples  Bank  

First  National  Bank  in  Alan^.ogordo       

First  State  Bank  of  Taos 

New  Mexico  Educators  Federal  Credit  Union 

Ranchers  Banks    

FirstBank  

University  Federal  Credit  Union  

Citizens  National  Bank  at  Brownwood 

Columbus  State  Bank  

Mainbank  N  A  

Share  Plus  Federal  Credit  Union  

Texas  Community  Bank  &  Trust  

Graham  Savings  &  Loan   FA        

Planters  &  Merchants  State  Bank 

MemberSource  Credit  Union       , 

Jacksonville  Savings  Bank   SSB  

Amencan  State  Bank  

Amencan  Bank  of  Texas  N  A       

First  Bank  &  Trust  of  Memphis.  Texas  , 

Lone  Star  Bank  

The  Liberty  National  Bank  m  Pans  ., 

Secunty  State  Bank       

Hale  County  State  Bank  

1st  International  Bank  

Legacy  Bank  of  Texas  

Texas  State  Bank  San  

Community  Bank   N  A      

Texas  Savings  Bank  s  s  b    

Mainland  Bank  

First  National  Bank  of  Van  Alstyne      

Hernng  National  Bank    

Community  Bank  


Harrison 
Jonesboro     .. 
Russellville    .. 
Spnngdale    ... 

Warren   

Belle  Chasse 
Bogalusa 

Columbia  

Many    

Natchitoches 
New  Orleans 
Opelousas     .. 
Shreveport   ... 

Anguilla  

Belzoni  

Carthage  

Clarksdale 

Cleveland  

Forest  

Gulfport  

Kosciusko 

Magee  

Picayune  

Ripley      

Alamogordo  . 
Albuquerque  . 
Albuquerque  . 

Belen     , 

Clovis    

Austin  ;... 

Brownwood  .. 

Columbus  

Dallas  

Dallas  

Dallas  

Graham  

Hearne  

Houston  

Jacksonville    .. 

Lubbock  

Marble  Falls  .. 

Memphis 

Moulton  

Pans      

Pearsall  

Plainview 

Piano     

Piano      

Angelo 

San  Benito    ... 

Snyder     

Texas  City  

Van  Alstyne  ... 

Vernon 

Wellington 


Federal  Home  Loan  Bank  of  Topeka — District  10 


Bank  of  Colorado  

Alpine  Bank  

Community  Banks  of  the  Rockies 
First  National  Bank  of  Las  Animas 

FirstBank  of  Arapahoe  County      , 

Mancos  Valley  Bank  

The  Pueblo  Bank  and  Trust  Company  .. 

High  Country  Bank 

Community  National  Bank 

Fidelity  State  Bank  and  Trust  Company 

Armed  Forces  Bank  N  A 

Heartland  Bank  NA 

First  National  Bank  and  Trust  Company 

First  State  Bank  of  Kansas  City   KS   

Premier  Bank 

Metcalf  Bank  

TeamBank.  N  A      

Community  National  Bank   


Fort  Collins      

Glenwood  Spnngs 

La  Jara  

Las  Animas  

Littleton  .■ 


Mancos 

Pueblo    

Salida    

Chanute 

Dodge  City    

Fort  Leavenworth 

Jewell        

Junction  City  

Kansas  City  

Lenexa  

Overland  Park 

Paola    

Seneca  


Arkansas 

Arkansas. 

Arkansas 

Arkansas 

Arkansas 

Louisiana. 

Louisiana. 

Louisiana. 

Louisiana. 

Louisiana. 

Louisiana. 

Louisiana 

Louisiana. 

Mississippi. 

Mississippi. 

Mississippi. 

Mississippi. 

Mississippi 

Mississippi. 

Mississippi. 

Mississippi. 

Mississippi. 

Mississippi. 

Mississippi. 

New  Mexico. 

New  Mexico. 

New  Mexico. 

New  Mexico 

New  Mexico. 

Texas. 

Texas. 

Texas 

Texas. 

Texas 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas 

Texas. 

Texas. 

Texas 

Texas. 

Texas. 

Texas. 

Texas 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas 


Colorado. 

Colorado. 

Colorado. 

Colorado. 

Colorado. 

Colorado. 

Colorado. 

Colorado. 

Kansas. 

Kansas. 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas. 

Kansas. 

Kansas 
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Mid  American  Credit  Union 

Five  Points  Banl<  

First  State  Bank  

First  National  B&T  Company  of  Minden  

FCE  Credit  Union 

Plattsmouth  State  Bank  

The  Jones  National  Bank  &  Trust  Company 

First  National  Bank  of  Wahoo 

The  First  Natkmai  Bank  and  Trust  Company  of  Ada  

Alva  State  Bank  &  Trust  Company 

Community  National  Bank  

American  National  Bank  

First  BankCentere  

Farmers  and  Merchants  Bank  

The  Eastman  National  Bank  of  Newkiilt 

First  Bethany  Bank  and  Trust,  N.A.  

Oklahoma  Employees  Credit  Union 

The  First  National  Bank  &  Trust  Company  of  Okmulgee 

First  State  Bank  

F  &  M  Bank,  NA,  Oklahoma  City,  Oklahoma  

McClain  Bank,  NA 

Tinker  Federal  Credit  Union 

Oklahoma  Central  Credit  Union  

SpiritBank  

Welch  State  Bank  


Wichita  

Grand  Island  ... 

Lincoln 

Minden  

Omaha  

Plattsmouth  

Seward 

Wahoo 

Ada 

Alva  

Alva  

Ardmore  

Broken  Arrow  .. 

Crescent 

Newkirk  

Oklahoma  City 
Oklahoma  City 

Okmulgee 

Picher 

Piedmont 

Purcell  

Tinker  AFB  

Tulsa  

Tulsa  

Welch  


Kansas. 

Nebraska. 

NetHBska. 

Net)raska. 

Nebraska. 

Net>raska. 

Nebraska. 

t^tebraska. 

Oklahoma 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Okl^K>ma 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklatioma. 

Oklahoma. 

Oklahonta. 

OMaframa 

Oklahoma 

Oklahoma. 

Oklahoma 


Federal  Home  Loan  Bank  of  San  Francisco — District  1 1 


Mohave  State  Bank 

Mesa  Bank  

Camelback  Community  Bank 

Desert  Schools  Federal  Credit  Union 

Salt  River  Project  Credit  Union 

Valley  Bank  of  Arizona 

Valley  First  Community  Bank 

Bank  of  Tucson  

Southern  Arizona  Community  Bank  ... 

Mt.  Diablo  National  Bank  

Six  Rivers  National  Bank  

Humtxjidt  Bank 

First  Security  Bank  of  California,  NA  . 

Cathay  Bank 

General  Bank  

F&A  Federal  Credit  Union 

Stanford  Federal  Credit  Union  

CBC  Federal  Credit  Union  

Gateway  Bank,  FSB 

First  Bank  of  San  Luis  Obispo 

Chinatnjst  Bank  (U.S.A.) 

Sun  Country  Bank 

Visalia  Community  Bank  

Bank  of  Walnut  Creek 

Bank  of  Commerce  

Community  Bank  of  Nevada  

Ensign  Federal  Credit  Union 

Security  State  Savings  Bank  

Northem  Nevada  Bank  


Lake  Havasua  City 

Mesa  

Phoenix  


Phoenix  

Phoenix  

Phoenix  

Scottsdale  

Tucson  

Tucson  

Danville  

Eureka 

Eureka 

Granada  Hills  

Los  Angeles  

Los  Angeles  

Monterey  Pari<  ... 

Palo  Alto 

Port  Hueneme  ... 

San  Leandro  

San  Luis  Obispo 

Torrance 

Victorville 

Visalia 

Walnut  Creek  

Henderson 

Las  Vegas  

Las  Vegas  

Las  Vegas  

Reno 


Arizona. 

Arizona. 

Arizona. 

Arizona. 

Arizona. 

Arizona. 

Arizona. 

Arizona. 

Arizona. 

Callfomia. 

Califomia. 

Califomia. 

California. 

Califomia. 

Califomia. 

Califomia. 

California. 

Califomia. 

Califomia 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Nevada. 

Nevada. 

Nevada. 

Nevada. 

Nevada. 


Federal  Home  Loan  Bank  of  Seattle — District  12 


City  Bank 

Hawaii  USA  Federal  Credit  Union  

Idaho  Banking  Company 

The  Fanners  National  Bank  of  Buhi  

Lewiston  State  Bank  

Citizens  State  Bank 

Mountain  West  Bank  of  Kalispell  

Valley  Bank  of  Kalispell  

First  National  Bank  of  Montana,  Inc 

First  Technology  Credit  Union  

Bank  of  the  Cascades 

Siuslaw  Valley  Bank 

Portland  Area  Community  Employees  CU 

Umpqua  Bank  

Clackamas  County  Bank 

First  National  Bank  of  Morgan  


Honolulu  .. 
Honolulu  .. 

Boise  

Buhl  

Lewiston  .. 
Hamilton  .. 
Kalispell  ... 
Kalispell  ... 

Libby 

Beaverton 

Bend  

Eugene  .... 
Portland  ... 
Roseburg  . 

Sandy  

Morgan  .... 


Hawaii. 

Hawaii. 

Idaho. 

Idaho. 

Idaho. 

Montana 

Montana 

Montana 

Montana 

Oregon 

Oregon 

Oregon 

Oregon 

Oregon 

Oregon 

Utah. 
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Bank  of  Utah  

GoWenwest  Credit  UriKxi      , 

Western  Communrty  Bank    

American  Bank  of  Commerce    ,... 

Escrow  Bank  USA 

First  Utah  Bank     

Utah  Central  Credit  Union    

Hentage  Bank  

North  County  Bank  ..^ „ 

Industnal  Credit  of  Whatcom  County  

Cashmere  Valley  Bank  

Mt   Rainier  National  Bank      

EverTrust  Bank  

Northwest  Plus  Credit  Union  

Verity  Credit  Union  

Watermark  Credit  Union  

First  Hentage  Bank        

Honzon  Credit  Union       

Rainier  Pacific  Bank  

American  National  Bank  of  Cheyenne  

Cheyenne-Laramie  County  Employees  F  C  U. 

Warren  Federal  Credit  Union  

Western  Visa  Federal  Credit  Union        

State  Bank  of  Green  Rivef  

Bank  of  Jackson  Hole    

Central  Bank  &  Trust  

North  Side  State  Bank  of  Rock  Spnngs      

First  Federal  Savings  Bank   

Sheridan  State  BanK  


»•«■•*«*■■*••*••«■*•«••< 


Ogden  

Ogden  

Orem    

Provo    

Salt  Lake  City 
Salt  Lake  City 
Salt  Lake  City 
St  George  ... 
Arlington 
Bellingham  ... 
Cashmere     ... 

Enumclaw 

Everett     

Everett  

Seattle     

Seattle 
Snohomish  .... 

Spokane  

Tacoma 

Cheyenne 

Cheyenne 

Cheyenne 

Cheyenne 

Green  River    .. 

Jacksou  

Lander     

Rock  Spnngs  . 

Shendan  

Shendan  


Utah. 

Utah 

Utah 

Utah 

Utah 

Utah 

Utah 

Utah. 

Washington. 

Washington. 

Washington. 

Washington 

Washington 

Washington. 

Washington. 

Washington 

Washington. 

Washington. 

Washington. 

Wyoming. 

Wyoming.. 

Wyoming. 

Wyoming. 

Wyoming. 

Wyoming. 

Wyoming. 

Wyoming. 

Wyoming. 

Wyoming. 


II.  Public  Comments 

Tci  encourage  the  submission  of 
public  comments  on  the  communit\ 
suppoil  performance  of  Bank  members, 
on  or  before  October  27,  200.<,  eac  h 
Bank  will  notify  its  Advisory  Council 
and  nonprofit  housing  developers, 
community  groups,  and  other  interested 
parties  in  its  district  of  the  members 
selected  for  communitv  support  review 
in  the  2002-0,1  seventh  quarter  review 
cycle.  12  CFR  944  2(b)(2){ii).  in 
reviewing  a  member  for  community 
support  compliance,  the  Finance  Board 
will  consider  any  public  comments  it 
has  received  concerning  the  member   12 
CFR  944.2(d).  To  ensure  consideration 
by  the  Finance  Board,  comments 
concerning  the  community  support 
performance  of  members  selected  for  the 
2002-03  seventh  quarter  review  cvtle 
must  be  delivered  to  the  Finance  Board 
on  or  before  the  November  28,  200,3 
deadline  for  submission  of  Communit\ 
Support  Statements 

Dated   Oitober  7,  2003. 
.Arnold  Intrater. 

LtiTifrul  Counse!- 

IFK  Dm.    U3-2.S78S  Filed  lU-y-OJ;  8:45  am|. 

BILLING  CODE  6725-01 -P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
IHolding  Companies 

The  notificants  listed  below  have 
applieil  under  the  (Change  in  Bank 
Control  Act  (12  L^.S.C    1817{j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  companv    I'he  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Af:t  (12 
IIS.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspec  tion  at  the;  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offic  e  of  the  Board  iit  tJovernors. 
Inten^sted  persons  mav  e.xpress  their 
views  in  writing  to  the  Reserve  Bank 
indic  ated  for  that  riotic  e  or  to  the  offices 
of  the  Boaril  of  Covernors  C^omments 
must  be  received  not  later  than  (Ictober 
24. 2003 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd.  Vice 
President  and  Communitv  Affairs 
Officer)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1   Brian  Dean  Wolff.  Adams, 
Minnesota;  to  gain  control  of  Adams 
Bancshares,  Inc.,  Adams.  Minnesota, 
and  thc^rebv  indirectK  gain  control  of 
Farmers  State  Bank  cjf  Adams.  Adams. 
Minnesota 


Board  of  Governors  of  the  FederaJ  Reserve 
Svstem.  October  6,  2003. 
Robert  deV.  Frierson, 
Deputy  SeiTPtary  of  the  Board. 
!FR  Dot.  03-2,5877  Filed  10-9-03:  8:45  am] 
BILUNG  CODE  621(M)1-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  US.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 


.>iftRft4 
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nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/ . 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  3, 
2003. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

2 .  Chemical  Financial  Corporation, 
Midland,  Michigan;  to  acquire  30.89 
percent  of  the  voting  shares  of 
Caledonia  Financial  Corporation, 
Caledonia,  Michigan,  and  thereby 
indirectly  acquire  State  Bank  of 
Caledonia,  Caledonia,  Michigan. 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Tradition  Bancshares,  Inc., 
Houston,  Texas;  to  acqviire  100  percent 
of  the  voting  shares  of  Katy  Bank,  N.A., 
Katy,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  6,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  Q3-25676  Filed  10-9-03;  8:45  am] 
BILUNG  CODE  6210-01-S 


FEDERAL  TRADE  COMMISSION 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Extension 

AGENCY:  Federal  Trade  Commission 

(FTC). 

ACTION:  Notice. 

SUMMARY:  The  information  collection 
requirements  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (PRA).  The  FTC  is  seeking  public 
conmients  on  its  proposal  to  extend 
through  January  31,  2007  the  current 
PRA  clearance  for  information 
collection  requirements  contained  in  its 
Mail  or  Telephone  Order  Merchandise 
Trade  Regulation  Rule.  That  clearance 
expires  on  January  31,  2004. 
DATES:  Comments  must  be  filed  by 
December  9,  2003. 
ADDRESSES:  Send  comments  to 
Secretary,  Federal  Trade  Commission, 


Room  H-159,  600  Pennsylvania  Ave., 
NW.,  Washington,  DC  20580  or  by  e- 
mail  to  pra-60-mailorderrule@ftc.gov,  as 
prescribed  below.  Submissions  should 
include  the  submitter's  name,  address, 
telephone  number  and,  if  available,  FAX 
nimiber  and  e-mail  address.  All 
comments  should  be  captioned  "Mail  or 
Telephone  Order  Merchandise  Trade 
Regulation  Rule:  Paperwork  comment." 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  addressed  to  Joel  N.  Brewer, 
Attorney,  Division  of  Enforcement, 
Bureau  of  Consumer  Protection,  Federal 
Trade  Commission,  Room  NJ-2207,  601 
New  Jersey  Ave.,  NW.,  Washington,  DC 
20580. 

SUPPLicMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from 
OMB  for  each  collection  of  information 
they  conduct  or  sponsor.  "Collection  of 
information"  means  agency  requests  or 
requirements  that  members  of  the  public 
submit  reports,  keep  records,  or  provide 
information  to  a  third  party.  44  U.S.C. 
3502(3),  5  CFR  1320.3(c).  As  required  by 
section  3506(c)(2)(A)  of  the  PRA,  the 
FTC  is  providing  this  opportunity  for 
public  comment  before  requesting  that 
OMB  extend  the  existing  paperwork 
clearance  for  the  MTOR. 

The  FTC  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  oe 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

If  a  comment  contains  nonpublic 
information,  it  must  be  filed  in  paper 
form,  and  the  first  page  of  the  document 
must  be  clearly  labeled  "confidential."^ 
Comments  that  do  not  contain  any 
nonpublic  information  may  instead  be 


1  FTC  Rule  4.2(d),  16  CFR  4.2(d).  The  comment 
must  also  be  accompanied  by  an  explicit  request  for 
confidential  treatment,  including  the  factual  and 
legal  basis  for  the  request,  and  must  identify  the 
specific  portions  of  the  comment  to  be  withheld 
from  the  public  record.  The  request  will  be  granted 
or  denied  by  the  Commission's  General  Counsel, 
consistent  with  applicable  law  and  the  public 
interest.  See  FTC  Rule  4.9(c),  16  CFR  4.9(c). 


filed  in  electronic  form  (in  ASCII 
format,  WordPerfect,  or  Microsoft  Word) 
as  part  of  or  as  a  attachment  to  e-mail 
messages  directed  to  the  following  e- 
mail  box:  pra-60-mailorderrule@ftc.gov. 
Such  comments  will  be  considered  by 
the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice,  16  CFR  section 
4.9(b)(6)(ii). 

The  Mail  Order  Merchandise  Trade 
Regulation  Rule  16  CFR  part  435  (OMB 
Control  Number:  3084-0106)  ("MOR"), 
was  promulgated  in  1975  in  response  to 
consimier  complaints  that  many 
merchants  were  failing  to  ship  mail 
order  merchandise  on  time,  failing  to 
ship  at  all,  or  failing  to  provide  prompt 
refunds  for  unshipped  merchandise. 
The  MOR  took  effect  on  February  2, 
1976.  A  second  rulemaking  proceeding 
in  1993  demonstrated  that  the  delayed 
shipment  and  refund  problems  of  the 
mail  order  industry  were  also  being 
experienced  by  consumers  who  ordered 
merchandise  over  the  telephone.  The 
Commission  amended  the  MOR, 
effective  on  March  1,  1994,  to  include 
merchandise  ordered  by  telephone, 
including  by  telefax  or  by  computer 
through  the  use  of  a  modem,  and 
renamed  the  Rule  "Mail  or  Telephone 
Order  Merchandise"  ("MTOR"  or 
"Rule").  The  Rule  therefore  includes 
orders  placed  through  the  Internet. 

Generally,  the  MTOR  requires  a 
merchant  to:  (1)  Have  a  reasonable  basis 
for  any  express  or  implied  shipment 
representation  made  in  soliciting  the 
sale;  (2)  ship  within  the  time  period 
promised  and,  if  no  time  period  is 
promised,  within  30  days;  (3)  notify  the 
consumer  and  obtain  the  consumer's 
consent  to  any  delay  in  shipment;  and 
(4)  make  prompt  and  full  refimds  when 
the  consumer  exercises  a  cancellation 
option  or  the  merchant  is  unable  to  meet 
the  Rule's  other  requirements. 

The  notice  provisions  in  the  MTOR 
require  a  merchant  who  is  imable  to 
ship  within  the  promised  shipment  time 
or  30  days  to  notify  the  consumer  of  a 
revised  date  and  his  or  her  right  to 
cancel  the  order  and  obtain  a  prompt 
refund.  Delays  beyond  the  revised 
shipment  date  also  trigger  a  notification 
requirement  to  consumers.  When  the 
Rule  requires  the  merchant  to  make  a 
refund  and  the  consumer  has  paid  by 
credit  card,  the  Rule  also  requires  the 
merchant  to  notify  the  consumer  either 
that  any  charge  to  the  consimier's  charge 
account  will  be  reversed  or  that  the 
merchant  will  take  no  action  that  will 
result  in  a  charge. 
Burden  statment: 
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Estimated  total  annual  hours  burden: 
3,094,000  hours  (rounded  up  to  the 
nearest  thousand) 

In  its  2000  PRA  notice  and 
submission  to  OMB  regarding  the  Rule. 
FTC  staff  estimated  that  45.919 
established  companies  each  spend  an 
average  of  50  hours  per  year  on 
compliance  with  the  Rule,  and  that 
approximately  1.985  new  industry 
entrants  spend  an  average  of  230  hours 
(an  industry  estimate)  for  compliance 
measures  associated  with  start-up  -  65 
FR  77031  (December  8,  2000).  Thus,  the 
total  estimated  hours  burden  was 
2.753,000  hours,  rounded  up  to  the 
nearest  thousand  1(45,919  x  50  hours)  -♦■ 
(1.985  X  230  hours)]. 

No  provisions  in  the  Rule  have  been 
amended  or  changed  since  staffs  prior 
submission  to  OMB  Thus,  the  Rule's 
disclosure  and  notification  requirements 
remain  the  same.  Since  then,  however, 
the  number  of  businesses  engaged  in  the 
sale  of  merchandise  by  mail  or  by 
telephone  has  increased.  Based  on  the 
U.S.  Department  of  Commerce  2002 
Statistical  Abstract. '  approximately 
53,600  establishments  are  now  subject 
to  the  Rule.  The  staff  attributes  much  of 
this  growth  to  brick-and-mortar  retailers 
expanding  into  electronic  shopping,  and 
the  continued  entry  of  "dot. com  " 
merchants  into  the  retail  industry. 

Conversely,  based  on  the  2002 
Statistical  Abstract  data,  staff  is 
reducing  its  estimate  of  new  businesses 
per  year  from  1,985  to  1,800.  Thus,  the 
current  total  of  affected  entities  is 
approximately  55,400  (established  and 
new  businesses). 

Accordingly,  staff  estimates  total 
industry  hours  to  comply  with  the 
MTOR  is  3.094.000  hours  1(53,600  x  50 
hours)  +  (1,800  <  230  hours)! 

This  is  a  conservative  estimate 
Arguably  much  of  the  estimated  time 
burden  for  disclosure-related 
compliance  would  be  incurred  even 
absent  the  Rule.  Industry  trade 
associations  and  individual  witnesses 
have  consistently  taken  the  position  that 
compliance  with  the  MTOR  is  widely 
regarded  by  direct  marketers  as  being 
good  business  practice.  The  Rule's 
notification  requirements  would  be 
followed  in  any  event  by  most 
merchants  to  meet  consumer 
expectations  regarding  timely  shipment, 
notification  of  delay,  and  prompt  and 


-  Most  of  the  estimated  startup  lime  iflates  to  the 
development  and  inslallation  of  computer  systems 
gsared  to  more  efficiently  handle  customer  orders 

'Statistical  .abstract  of  the  I 'nited  .Slates.  122nd 
edition.  2002.  l    S  Department  of  t'ommerce. 
Economics  and  Statistics  .\dministration,  Table 
1000     Retail  Trade — Establishments.  Employees 
and  Payroll    1999  and  2000     This  is  the  most 
recent  edition  currently  available 


full  refunds.  Providing  consumers  with 
notice  about  the  status  of  their  orders 
fosters  consumers  loyalty  and 
encourages  repeat  purchases,  which  are 
important  to  direct  marketers'  success. 
Thus,  it  appears  that  much  of  the  time 
and  expense  associated  with  Rule 
compliance  may  not  constitute 
"burden  "  under  the  PRA"*  although  the 
above  estimates  account  for  it  as  such. 

The  mail-order  industry  has  been 
subject  to  the  basic  provisions  of  the 
Rule  since  1976  and  the  telephone-order 
industry  since  1994.  Thus,  businesses 
have  had  several  years  (and  some  have 
had  decades)  to  integrate  compliance 
systems  info  their  business  procedures. 
Since  staffs  preceding  PRA  submission 
to  OMB  for  the  Rule,  many  businesses 
have  upgraded  the  informati(jn 
management  systems  they  need,  in  part, 
to  comply  with  the  Rule,  and  to  track 
orders  more  effectively.  These  upgrades, 
however,  were  needed  to  deal  with 
growing  consumer  demand  for 
merchandise  resulting,  in  part,  from 
increased  public  acceptance  of  making 
purchases  over  the  telephone  and.  more 
recently,  the  Internet, 

Accordingly,  most  companies  now 
maintain  records  and  provide  updated 
order  information  of  the  kind  required 
by  the  Rule  in  their  ordinary  course  of 
business.  Neveitheless.  staff  continues 
to  conservatively  assume  that  the  time 
devoted  to  compliance  with  the  Rule  by 
existing  and  new  companies  remains 
unchanged  from  its  preceding  estimate. 

Estimatpd  labor  costs:  $51,825,000. 
rounded  to  the  nearest  thousand. 

Labor  costs  are  derived  by  applying 
appropriate  hourly  cost  figures  to  the 
burden  hours  described  above. 
According  to  the  2002  Statistical 
Abstract,  average  payroll  for  "electronic 
shipping  and  mail  order  houses," 
"direct  selling  establishments,  "  and 
'other  direct  selling  establishments" 
rose  from  Si 4. 41  per  hour  in  1999  to 
Si 5. 19  per  hour  in  2000.  an  increase  of 
SO.  78  per  hour.  Assuming  average 
payroll  ciontinued  to  increase  $0,78  per 
hour  per  year,  average  payroll  in  2002 
would  have  reached  $16.75  per  hour. 
Because  the  bulk  of  the  burden  of 
complying  with  the  MTOR  is  borne  by 
clerical  personnel,  staff  believes  that  the 
average  hourly  payroll  figure  for 
electronic  shipping  and  mail  order 
houses  and  direct  selling  establishments 
IS  an  appropriate  measure  of  a  direct 
marketer's  average  labor  cost  to  comply 
with  the  Rule.  Thus,  the  total  annual 
labor  cost  to  new  and  established 


businesses  in  2002  for  MTOR 
compliance  is  approximately 
$51,825,000  (3,094,000  hours  X  $16.75/ 
hr.).  Relative  to  direct  industry  sales, 
this  total  is  negligible.'' 

Estimated  annual  non-labor  cost 
burden:  $0  or  minimal. 

The  applicable  requirements  impose 
minimal  start-up  costs,  as  businesses 
subject  to  the  Rule  generally  have  or 
obtain  necessary  equipment  for  other 
business  purposes,  i.e.,  inventory  and 
order  management,  and  customer 
relations.  For  the  same  reason,  staff 
anticipates  printing  and  copying  costs  to 
be  minimal,  especially  given  that 
telephone  order  merchants  have 
increasingly  turned  to  electronic 
communications  to  notify  consumers  of 
delay  and  to  provide  cancellation 
options.  Staff  believes  that  the  above 
requirements  necessitate  ongoing, 
regular  training  so  that  covered  entities 
stay  current  and  have  a  clear 
understanding  of  federal  mandates,  but 
that  this  would  be  a  small  portion  of 
and  subsumed  within  the  ordinary 
training  that  employees  receive  apart 
from  that  associated  with  the 
information  collected  under  the  Rule, 

William  E.  Kovacic,    --- 

General  Counsel. 

(FR  Doc.  03-25792  Filed  10-9-03;  8:45  am] 

BILUNG  CODE  6750-01 -M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  period 
Under  Premerger  Notification  Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a.  is  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 


*  I  nder  the  OMB  regulation  iniplerneiiting  the 
PRA.  burden  is  defini'd  to  •sxclude  any  effort  that 
would  be  expended  regardless  of  dn\  regulaturv 
requirements  5  CFR  1.120  3(bl(2l 


■•  Froiecting  sales  for  "electronic  shopping  and 
mail-order  houses,"  "direct  selling  establishments," 
and  "other  direct  selling  establishments"  (according 
to  the  2002  Statistical  Abstract)  to  all  merchants 
subject  to  the  MTOR.  staff  estimates  that  total  direct 
sales  to  ( onsumers  in  2002  to  have  been  $124.88 
billion  Thus,  the  labor  cost  for  compliance  by 
existing  and  new  businesses  in  2002  would  have 
amounted  to  042%  of  sales 
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premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 


General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 


to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


I 


TRANSACTION  GRANTED  EARLY  TERMINATION 


ET  date 

Trans  No. 

ET  req  sta- 
tus 

Party  name 

25-AUG-03 

20030875 

G 

Euro-Pro  Holdings  LLC 

G 

Mark  Rosenzweig 

, 

G 

Euro-Pro  Corporation 

G 

Omega  Sewmac,  Inc. 

G 

Stanro-EP  Corp. 

20030878 

G 
G 

Fast  Retailing  Co.,  Ltd. 

Andrew  Rosen                                                                                    ._ 

I 

G 
G 
G 

Theory  Califomia  Holding  Inc. 

R&T  LLC 

Theory  Retail  Holding  LLC 

G 
G 

Theory  International,  LLC 
Theory  LLC 

20030879 

G 
G 
G 
G 
G 
G 
G 

Fast  Retailing  Co.,  Ltd. 

Elie  Tahari 

Theory  Califomia  Holding  Inc. 

R&T  LLC                                                                                             ^ 

Theory  International,  LLC 

Theory  Retail  Holding  LLC 

Theory  LLC 

- 

20030880 

G 

Contech  Holdings  Corporation 

I 

G 
G 

Kirtland  Capital  Partners  III  L.P. 
PDM  Bridge,  LLC 

20030891 

G 

Jarden  Corporation 

G 

American  Manufacturing  Corporation 

G 

Lehigh  Consumer  Products  Corporation                 . 

20030892 

G 
G 
G 

Alloy,  Inc. 
dELiA*s  Corp. 
dELiA's  Corp. 

20030894 

G 
G 

Tellium,  Inc. 

Zhone  Technologies,  Inc. 

G 

Zhone  Technologies,  Inc. 

26-AUG-03  

20030708 

G 
G 

KAP  Global  Publishers,  S.A. 
Mr.  Reinhard  Mohn. 

■ 

G 

City  Data  GmbH. 

20030866 

G 

Clay  M.  Biddinger 

* 

G 
G 

Comidisco  Holding  Company,  Inc. 
Comidisco,  Inc. 

*■ 

20030889 

G 

Arsenal  Capital  Partners  Qualified  Purchaser  Fund  LP. 

G 

Cambrex  Corporation. 

G 

CasChem,  Inc. 

G 

Heico  Chemicals,  Inc. 

G 

Nepera,  Inc.                                                             • 

G 

Nepcam,  Inc. 

G 

Zeeland  Chemicals,  Inc. 

27-AUG-03 

20030843 

G 
G 
G 

UniFirst  Corporation. 

Textilease  Corporation. 

Textilease  Corporation.                       ; 

■ 

28-AUG-03 

1 

20030872 

G 
G 

Eastman  Kodak  Company.                          — 
PracticeWorks,  Inc. 

1 

G 

PracticeWorks,  Inc. 

• 

29-AUG-03 

20030882 

G 
G 

Thomson,  S.A. 
Thomson,  S.A. 

G 

Technicolor  Digital  Cinema,  LLC. 

5^. 

- 

20030893 

G 
G 
G 

Interwoven,  Inc. 

iManage,  Inc. 

iManage,  Inc.                                                      — 

20030899 

G 
G 
G 

Michael  Watts  and  Cynthia  Watts. 
Michael  Watts  and  Cynthia  Watts. 
Sunstate  Equipment  Co.,  LLC. 

• 

20030901 

G 

Vestar-AIV  Holdings  A  LP. 

- 

G 

FL  Selenia  S.a.r.l. 

G 

FL  Selenia  S.p.A. 

03-SEP-03  

20030796 

G 

Bain  Capital  Fund  VII,  LP. 

^ 

G 

Linsalata  Capital  Partners  Fund  III,  LP. 

G 

Alpha  Shirt  Holdings,  Inc. 

20030888 

G 
G 

Patterson  Dental  Company 

AbilityOne  Products  Corporation                -. 

1!,^m.^^l     D< 


;<^<../Y7»l     CO    \^^    At\'7  fc^Ar 
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ET  date 


TRANSACTION  GRANTED  EARLY  TERMINATION— Continued 


Trans  No 


req  Sta- 
tus 


Party  name 


09-SEP-03 

03-SEP-03 

03-SEP-03 

U3-SEP-03 


03-SEP-03 


11-SEP-03 


15-SEP-03 


G 

AbilityOne  Products  Corporation 

200308'^.' 

^ 

Mr    Robert  Mattiys.  Jr 

G 

Svnthes-Stratoc    Inc 

G 

Svnthes-Stratec    Inc 

20030O0U 

G 

New  SAC 

Lj 

Business  Obiects   S  A 

G 

Business  Ob|ects   S  A 

20030902 

G 

Amcor  Limiteo 

G 

Rexam  PLC 

G 

Rexam  Healthcare  Flexibies   Inc 

20030910 

G 

Cascades   Inc 

G 

Edward  P    Fitts    Jr 

G 

Dopaco    Inc 

200309" 

G 

Susquetianna  Ptaltzgrafi  Co 

G 

RCN  Corporation 

G 

RCN  Telecom  Services  Inc 

20030912 

G 

Delta  Apparel   Inc 

G 

M  J   SoMe  Co 

G 

M  J   Sotle  Co 

20030914 

G 

Rayovac  Corporation                                                                   • 

G 

Ellen  Kiam 

G 

Remington  Products  Company   LLC 

20030915 

G 

Leucadia  National  Corporation 

O 

WilTel  Communications  Group   Inc. 

G 

WilTel  Communications  Group   Inc. 

20030924 

G 

FMR  Corp 

G 

International  Business  Machines  Corporation 

G 

International  Business  Machines  Corporation 

20030925 

G 

Koyo  Seiko  Co..  Ltd 

G 

Northrop  Grumman  Corporation 

G 

TRW  Koyo  Steering  Systems  Company 

20030929 

G 

RFE  Investment  Partners  VI   L  P 

G 

MSP  Holding  LLC 

G 

McKenzie  Sports  Products   Inc 

2003090J 

Crunch  Equity  Holding,  LLC 

G 

Hicks   Muse   Tate  &  Furst  Equity  Fund  V.  LP 

G 

Pinnacle  Foods  Holdings  Corporation 

20030926 

G 

McDATA  Corporation 

G 

Sanera  Systems,  Inc. 

G 

Sanera  Systems   Inc.                                                 ' 

20030928 

G 

Nabco  Ltd 

G 

Tei|in  Limited 

G 

Tei|in  Seiki  Co     Ltd 

20030913 

G 

TECO  Energy    Inc 

G 

TECO  Energy    Inc 

G 

Panda  Development  Corporation 

G 

PLC  Development  Holdings.  LLC 

20030918 

G 

GTCR  Fund  VIII    L  P 

G 

TECO  Energy   Inc 

G 

Hardee  Power  Partners,  Limited 

2003093 ' 

G 

Wendy  s  International    Inc 

G 

Orlando  Foods   Ltd 

G 

Orlando  Foods    Ltd 

20030933 

LandAmerica  Financial  Group,  Inc. 

G 

Lereta  Corp 

G 

Lereta  Corp 

20030934 

■  ] 

H&R  Block    Inc 

G 

Monte  C   and  Viola  S   Nelson   Husband  and  Wife 

G 

Block  Mountain  West   Inc 

20030939 

G 

DLJ  Merchant  Banking  Partners   III  L  P, 

G 

Kenneth  R    Thomson 

Thomson  Healthcare   Inc, 

20030940 

G 

F.serv    Inc 

u 

Mason  Wells  Leveraged  Buyout  Fund  1    Limited  Partnership 

G 

GAC  Holdings  Corporation 

20030943 

1,^1 

SKM  Equity  Fund  III    L  P 

G 

Ptinqsten  Executive  Fund  M    L  P 

G 

Norcrati  Companies,  LLC 

20030945 

G 

CAR  Acquisition  Company  LLC 

G 

ANC  Rental  Corporation 

G 

ANC  Rental  Corporation 
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TRANSACTION  GRANTED  EARLY  TERMINATION— Continued 

ETdate 

Trans  No. 

ET  req  sta- 
tus 

Party  name 

20030948 

G 

His  Highness  General  Sheikh  Mohammed  bin  Rashid  Al  Maktoum 

k 

G 
G 
G 

Mariner  Health  Care,  Inc. 

MHC/LCA  Florida,  Inc. 

Mariner  Health  Care  of  Palm  City,  Inc. 

G 

Mariner  Health  Care  of  Pinellas  Point,  Inc. 

1 

« 

G 
G 
G 

Mariner  Health  of  Oriando,  inc. 
Tampa  Medical  Associates,  Inc. 
Mariner  Health  of  Jacksonville,  Inc. 

G 

Mariner  Health  of  Florida,  Inc. 

G 

Mariner  Health  at  Bonifay,  Inc. 

15-SEP-03  

20030948 

G 

Mariner  Health  Properties  IV,  Ltd. 

G 

Mariner  Health  of  Palmetto,  Inc. 

G 

Mariner  Health  Care  of  Atlantic  Shores,  Inc. 

G 

Mariner  Health  Care  of  MacClenny,  Inc. 

G 

Mariner  Health  Care  of  Inverness,  Inc. 

G 
G 
G 
G 
G 
G 

Mariner  Health  Care  of  Metrowest,  Inc. 
Mariner  Health  Care  of  Tuskawilla,  Inc. 
MHC/CSI  Florida,  Inc. 
Mariner  Health  Care  of  Lake  Worth,  Inc. 
Mariner  Health  Care  of  Port  Orange,  Inc. 
Mariner  Health  Care  of  Orange  City,  Inc 

16-SEP- 

-or? 

20030908 

G 

Getinge  AB 

G 

Siemens  Aktiengesellschaft 

1 

G 

ServoCare  Systems  AB 

G 

SBA  Life  Supporting  Systems  S.p.A. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay,  Contact  Representative, 
or  Renee  Hallman,  Legal  Technician, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  B^^eau  of 
Competition,  Room  H-3G3,  Washington, 
DC  20580,  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 

Secretary. 

(FR  Doc.  03-25793  Filed  10-9-03;  8:45  am] 

BILUNG  CODE  6750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-04-02] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
f^ecommendatlons 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 


instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  W^iether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biuden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistsmt  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Childhood  Lead 
Poisoning  Prevention  Program  Quarterly 
Report  (OMB  No.  0920-0282)— 
Renewal — National  Center  for 
Environmental  Health  {NCEH),  Centers 
for  Disease  Control  and  Prevention 
(CDC). 

Lead  poisoning  is  the  most  common 
and  societally  devastating 
environmental  disease  of  young 
children  in  the  United  States.  The 
adverse  health  effects  of  lead  on  young 
children  can  be  profound.  Severe  lead 


exposure  can  cause  coma,  convulsions, 
and  even  death.  Lower  levels  of  lead, 
which  rarely  cause  symptoms,  can 
result  in  decreased  intelligence, 
developmental  disabilities,  behavioral 
distiu'bances,  and  disorders  of  blood 
production,  hi  1992,  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
began  the  National  Childhood  Lead 
Surveillance  Program  at  the  National 
Center  for  Environmental  Health 
(NCEH).  The  goals  of  the  childhood  lead 
surveillance  program  are  to:  (1) 
Establish  childhood  lead  surveillance 
systems  at  the  state  and  national  levels; 
(2)  use  surveillance  data  to  estimate  the 
extent  of  elevated  blood-lead  levels 
among  children;  (3)  assess  the  follow-up 
of  children  with  elevated  blood-lead 
levels;  (4)  examine  potential  sources  of 
lead  exposure;  and  (5)  help  allocate 
resources  for  lead  poisoning  prevention 
activities. 

The  quarterly  report  is  designed  to 
collect  hlood  lead  screening  and  test 
confirmation  data  from  CDC-funded 
programs.  The  quarterly  report  consists 
of  four  data  tables  requiring  the 
following  information:  (1)  The  number 
of  children  screened  by  age  and 
Medicaid  enrollment  status;  (2)  the 
number  of  children  screened  and 
confirmed  by  blood  lead  level;  (3)  the 
number  of  children  screened  by 
ethnicity;  and  (4)  the  number  of 
children  screened  by  race. 
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Respondents 


State  and  Local  Grant  and  Cooperative  Agreement  Programs  

42 

4             ^             2 

336 

Total  

42 

' 

336 

Average 
Number  of      Responses/       burden/re- 
respondents      respondent        spondent 

(in  hours) 


Total  bur- 
den 
(In  hours) 


Halted    C)<  t,ib.T  h    _'{)UJ. 
Nancy  E.  Cheal. 

ActmiJ  A>scKiatp  Director  for  Policy.  Planning 
and  Evuluatton.  Centers  for  Disease  Control 
and  Prevention. 

IFK  n<>(    IH-2.Sr.q4  Filf-d  U>-0-0;1;  8:45  am] 
BILLING  CODE  41S3-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-04-01] 

Proposed  Data  Collections  Sutmiltted 
for  Public  Comment  and 
Recommendations 

In  ciimpliance  with  the  requirpriif'nf 
of  Section  3506(c)(2)(A)  of  the 
Paperw'ork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projec  ts.  the 
Centers  for  Disease  Ointrol  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  cop\  of 
the  data  collection  plans  and 
instruments,  call  the  (]DC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  nu   (a I  Whether 
the  proposed  collection  of  information 
is  necessarv  for  the  proper  performance 
of  the  functions  of  the  a^encv.  including 
whether  the  information  shall  have 
practical  utilitv;  (b)  the  aciuiracv  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
wavs  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perrvman.  CDC  Assistant  Reports 
Clearance  (Jfficer,  1600  Clifton  Road. 
MS-D24.  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Profevt  Sur\ey  Of  (Chronic 
Fatigue  Syndrome  And  Chronic 
Unwellness  in  Georgia — New — National 


Center  for  infectious  Uisc^ases  (N(;iD), 
Centers  for  Disease  (Control  and 
Prevention  (CDC) 

(Congress  commissioned  (^D("  to 
develop  research  that  estimates  the 
magnitude  of  chronic  fatigue  syndrome 
(CFS)  in  the  United  States  with  special 
consideration  of  under-served 
populations  (c:hildren  and  racial/ethnic 
minorities);  describe  the  c:linical 
fe.itures  of  CFS;  and  idcmtify  risk  factors 
and  diagnostic  markers.  CDC;  is 
currently  planning  a  study  in  Georgia  to 
estimate  the  prevalence  of  CFS  and 
other  fatigue  illnesses  and  to  determine 
whether  or  not  there  are  differences  in 
occ  urrence  of  fatigue  illness  acrcjss 
metropolitan,  urban,  rural  populations 
and  in  racial  and  ethnic:  populations. 

In  2001,  OMB  approved  the 
information  collection.  National 
Tf^lf phone  Survey  of  Chronic  Fatigue 
Syndrome,  under  OMB  Number  0920- 
0498.  In  July  2001.  CDC  conducted  a 
pilot  survey  to  determine  feasibility  of 
a  national  study  and  to  test  procedures 
for  this  national  survey  of  {]FS.  The 
pilot  study  showed  that  cdinical 
evaluation  to  confirm  classification  of 
CP'S  was  not  practic;al  on  a  national 
level,  and  the  planned  follow-on 
national  survey  was  not  conducted. 

CDC.  has  since  modified  the  concept 
of  the  .Witional  Survey  of  CFS  by 
limiting  data  colleciticm  to  cme  southern 
I    S  state  ((Georgia).  This  modified 
research  is  better  able  to  serve  the 
ohjectnes  of  the  \ational  Survey  of  CFS 
and  additional  tiDC  objectives.  Reasons 
supporting  this  statement  are  listed 
below. 

•  Logistics.  A  difficulty  m  the  Pilot 
Test  was  matc:hing  subjects  and 
physicians  for  c:liiuc:al  evaluaticms 
because  subjecits  were  scattered  across 
the  continent.  Foe  using  on  a  single  state 
allows  operation  of  regional  clinics  and 
greater  opportunities  for  collaboration 
between  and  among  f^DC.  Emory 
University,  and  c;onsultants. 

•  Metropolitan,  urban,  and  rural 
differences  Pilot  Test  rtjsults  suggest  no 
regional  differences  in  the  occurrence  of 
CFS-like  illnesses  between  and  among 
the  Midwest,  south,  west,  and  northeast, 
so  concentrating  on  one  state  (Georgia) 


should  provide  more  generalized 
information.  Pilot  Test  findings 
suggested  that  further  exploration  of 
urban  and  rural  differences  might  prove 
useful.  Again,  Georgia  well-serves  such 
a  study  with  a  major  metropolitan 
center  (Atlanta),  urban  areas  (Macon 
and  Warner  Robins),  and  rural 
populations  (in  counties  surrounding 
Macon)  with  well-defined  regional 
differences. 

•  Racial/ethnic  differences.  The 
prevalence  of  CFS  in  other  than  the 
white  population  has  not  been 
definitively  measured,  although  some 
studies  indicate  CFS  prevalence  in 
minority  populations  may  be  higher 
than  generally  thought.  Georgia  has 
well-characterized  urban  and  rural  as 
well  as  white,  black,  and  Hispanic 
populations  of  varying  socioeconomic 
status  living  in  the  regions  to  be  studied. 
The  presence  of  these  populations  is 
ideal  for  public  health  surveys.  Taken 
together,  the  proposed  Georgia  survey 
will  produce  estimates  of  the  prevalence 
of  CFS  in  metropolitan,  urban,  and  rural 
populations  and  will  elucidate  racial/ 
ethnic  differences  in  CFS  in  these 
populations. 

The  proposed  study  replicates  the 
.Sedgwick  County  Study  and  the 
Motional  Pilot  Test  using  similar 
methodology  and  data  collection 
instalments.  The  study  begins  with  a 
random-digit-dialing  telephone  survey 
to  identifv  fatigued,  unwell,  and  well 
individuals,  followed  by  detailed 
telephone  interviews  to  obtain 
additional  data  on  participant  health 
status.  As  a  result  of  the  telephone 
interviews,  eligible  subjects  will  be 
asked  to  participate  in  clinical 
evaluations.  CDC  will  estimate  the 
prevalence  of  CFS  and  other  fatigue 
illnesses  in  metropolitan,  urban,  and 
rural  Georgia  and  in  racial  and  ethnic 
populations.  CDC  will  compare 
prevalence  estimates  from  this  proposed 
study  of  the  Georgia  population  to 
estimates  obtained  for  Sedgwick  County 
to  ascertain  whether  or  not  Sedgwick 
County  findings  can  be  generalized  to 
other  populations.  There  is  no  cost  to 
respondents. 
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3E 


Respondents 


Number  of 
respondents 


Numt>er  re- 
sponses/re- 
spondent 


Avg.  txjr- 
den/re- 
sponse 

(in  hours) 


Total  txif- 

den 
(in  hours) 


Screener  interview  .. 
Telephone  interview 

Total  


19.344 
8,000 


5/60 
30/60 


1,612 
4.000 


27,344 


5,612 


Dated:  October  3,  2003. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  03-25695  Filed  10-9-03;  8:45  am) 

8ILUNG  OOOE  4163-18-P 


DEPAFITMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  kientifidr:  CMS-10091  and  CMS- 
R-299] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Ser/ices,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
ccmments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection. 

Title  of  Information  Collection:  UPIN 
(Unique  Physician  Identification 
Number)  Participating  Physicians 
Directory. 

Form  No.:  CMS-10091(OMB#  0938- 
0905). 


Use:  In  November  of  2000.  CMS 
launched  the  Participating  Physicians 
Directory  on  http://www.medicare.gov. 
This  particular  directory  was  created  to 
provide  beneficiaries  with  the  names, 
addresses,  and  specialties  of  Medicare 
participating  physicians  who  have 
agreed  to  accept  assignment  on  all 
Medicare  claims  and  covered  services. 
CMS  is  adding  information  from  already 
existing  sources;  in  addition,  CMS 
wants  to  collect  a  new  data  element 
"Accepting  New  Patients  Indicator" 
which  is  essential  to  a  beneficiary's 
search  for  a  physician. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  10,980. 

Total  Annual  Responses:  10,980. 

Total  Ann  ual  Hours  .-915.  ^ 

2.  Type  of  Information  Collection' 
Request:  Revision  of  a  currently 
approved  collection. 

Title  of  Information  Collection:  A 
project  to  Develop  an  Outcome-Based 
Continuous  Quality  Improvement 
System  and  Core  Outcome  and 
Comprehensive  Assessment  Data  Set  for 
PACE. 

Form  No.:  CMS-R-299  (OMB#  0938- 
0791). 

Use:  The  purpose  of  this  project  is  to 
develop  an  outcome-based  continuous 
quality  improvement  (OBCQI)  system 
and  core  comprehensive  assessment 
data  set  for  the  PACE  program  by  (a) 
developing  and  testing  a  set  of  data 
items  for  core  outcome  and 
comprehensive  assessment  (COCOA), 
(b)  testing  risk-adjustment  methods  so 
each  site's  outcomes  can  be 
appropriately  evaluated,  (c)  designing 
an  OBCQI  approach  to  improve  quality 
in  a  systematic,  evolutionary  manner, 
and  (d)  testing  the  usefulness  of  the  data 
items  for  assessment  and  care  planning. 
A  three-phase  field  test  will  result  in  the 
refinement  of  the  draft  COCOA  data 
items  and  protocols  needed.  Findings 
from  the  project  are  intended  to  guide 
the  possible  implementation  of  a 
national  approach  for  OBCQI  and  core 
comprehensive  assessment  for  PACE. 

Frequency:  On  occasion  and  Semi- 
annually. 

Affected  Public:  Individuals  or 
Households  and  Not-for-profit 
institutions. 


Number  of  Respondents:  8,320. 

Total  Annual  Responses:  116,038. 

Total  Annual  Hours:  16,959.98. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/ pra/ default. asp,  or  e-mail 
your  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Melissa  Musotto, 
Room  C5-14-03,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  October  2,  2003. 
Da%vn  Willinghan, 

CMS  Reports  Clearance  Officer,  Office  of 

Strategic  Operations  and  Strategic  Affairs, 

Division  of  Regulations  Development  and 

Issuances. 

[FR  Doc.  03-25764  Filed  10-9-03:  8:45  am] 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CIMS-2649,  CMS-730 
and  CIMS-80] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
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following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  claritv  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request  E.xtension  of  a  currently 
approved  collection. 

Title  of  Information  Collection: 
Request  for  Reconsideration  of  Part  A 
Medicare  Claims  and  Supporting 
Regulations  in  42  CFR,  40,5  711. 

Form  \'o.:  CMS-2649  (OMB#  0938- 
0045). 

Use:  Section  1869  of  the  Social 
Security  Act  authorizes  a  hearing  for 
any  individual  who  is  dissatisfied ivith 
the  intermediary'  s  determmation  or 
amount  of  benefit  paid.  This  form  is 
used  so  that  a  party  may  request  a 
reconsideration  of  the  initial 
determmation. 

Frequency:  Monthly.  Quarterly. 
Annually. 

Affected  Public:  Individuals  or 
Households  and  Not-for-profit 
institutions. 

Sumber  of  Respondents:  60.000 

Total  Annual  Responses:  60,000. 

Total  Annual  Hours:  15,000. 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection 

Title  of  Information  Collection: 
Employee  Building  Pass  Application 
and  File. 

Form  .Vo.:  (:MS-730  &  CMS-80 
(OMB#  0938-0812). 

Use:  The  purpose  of  this  system  is  to 
control  L"nited  States  Covernment 
Building  Passes  issued  to  all  Centers  for 
Medicare  &  Medicaid  Services  (CMS) 
employees  and  non-C]MS  employees 
who  require  continuous  access  to  CMS 
buildings  in  Baltimore  and  other  CMS 
and  HHS  Buildings 

Frequency:  As  needed. 

Affected  Public:  Federal  Government 
and  Business  or  other  for-profit 

\umher  of  Respondents:  2000. 

Total  Annual  Responses:  2000. 

Total  Annual  Hours:  500. 

To  obtain  copies  of  the  supporting 
statement  and  anv  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  site 


address  at  http://cms.hhs.gov/ 
regulations/ pro/ default.asp,  or  E-mail 
your  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paper\iork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  de.sk  officer:  OMB  Human 
Resources  and  Housing  Branch. 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235. 
Washington.  DC  20503. 

Datfii   Oi  tuber  J.  2003. 
Dawn  Willinghan. 

CMS  Reports  Clfamnce  Officer.  Office  of 
Stratt-gic  Operations  and  Strategic  Affairs. 
Division  of  Regulations  Development  and 
Issuances. 

(PR  Doc.  0.3-25765  Filed  10-9-0,1;  H:45  amj 
BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003rM)311] 

Agency  Information  Collection 
Activities;  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request;  Medical  Device 
User  Fee  and  Modernization  Act  Small 
Business  Qualification  Certification 
(Form  FDA  3602) 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
.Administration  (PDA)  is  announcing 
that  the  proposed  collection  of 
informatinn  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
( learance  under  the  Paperwork 
Reduction  Act  of  1995 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  November 
10, 2003 

ADDRESSES:  (3MB  is  still  experiencing 
significant  delays  in  the  regular  mail, 
including  first  class  and  express  mail, 
and  messenger  deliveries  are  not  bt;ing 
accepted.  To  ensure  that  comments  on 
the  information  collection  are  received. 
OME5  rec:ommend»  that  written 
comments  be-  faxed  to  the  Office  of 
Information  and  Regulatory  .affairs, 
OMB,  Attn:  Fumie  Yokota.' Desk  Officer 
for  FDA,  FAX:  202-395-6974 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Management 


Programs  (HFA-250),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 
SUPPLEMENTARY  INFORMATION: 

In  compliance  with  44  U.S,C.  3507, 
FDA  has  submitted  the  following 
proposed  collection  of  information  to 
OMB  for  review  and  clearance, 

MDUFMA  Small  Business  Qualification 
Certification  (Form  FDA  3602)— (OMB 
Control  Number  0910-0508) — Extension 

Medical  Device  User  Fee  and 
Modernization  Act  (MDUFMA)  amends 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  to  provide  for  user  fees  for  certain 
medical  device  applications.  The  initial 
fees  (for  fiscal  year  (FY)  2003)  are  set  by 
statute;  FDA  will  publish  a  Federal 
Register  notice  by  August  1,  2003, 
announcing  the  fees  for  FY  2004.  To 
avoid  harming  small  businesses. 
MDUFMA  provides  for  reduced  or 
waived  fees  for  applicants  who  qualify 
as  a  "small  business."  This  means  there 
are  two  levels  of  fees,  a  standard  fee, 
and  a  reduced  or  waived  small  business 
fee. 

Presently,  a  "small  business"  is  an 
applicant  who  reported  no  more  than 
$30  million  "gross  receipts  or  sales"  on 
its  Federal  income  tax  return  for  the 
most  recent  tax  year;  the  applicant  must 
count  the  "gross  receipts  or  sales"  of  all 
of  its  affiliates,  partners,  or  parent  firms 
when  calculating  whether  it  meets  the 
$30  million  threshold.  An  applicant 
must  pay  the  full  standard  fee  unless  it 
provides  evidence  demonstrating  to 
FDA  that  it  meets  the  "small  business" 
criteria.  The  evidence  required  by 
MDUFMA  is  a  copy  of  the  most  recent 
Federal  income  tax  return  of  the 
applicant,  and  any  affiliate,  partner,  or 
parent  firm.  FDA  will  review  these 
materials  and  decide  whether  an 
applicant  is  a  "small  business"  within 
the  meaning  of  MDUFMA. 

Form  FDA  3602  will  be  available  in 
a  forthcoming  guidance  document, 
"MDUFMA  Small  Business 
Qualification  Worksheet  and 
Certification."  This  guidance  will 
describe  the  criteria  FDA  will  use  to 
decide  whether  an  entity  qualifies  as  a 
MDUFMA  small  business  and  will  help 
prospective  applicants  understand  what 
they  need  to  cio  to  meet  the  small 
business  criteria  for  FY  2004  and 
subsequent  fiscal  years.  FDA  will 
publish  this  guidance  by  August  1. 
2003. 

Respondents  will  be  businesses  or 
other  for-profit  organizations. 

In  the  Federal  Register  of  July  18, 
2003  (68  FR  42742).  FDA  published  a 
60-day  notice  requesting  public 
comment  on  the  information  collection 
provisions.  No  comments  were  received. 
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FDA  estimates  the  burden  for  this 
collection  of  information  as  follows: 


Table  1. — Estimated  Annual  Reporting  Burden^ 


FDA  Form  Number 


No.  of  Respondents 


Annual  Frequency  per 
Response 


^R°es'p5nse?        Hours  per  Response  ^  Total  Hours 


3602 


3,000 


3,000 


3.000 


^ There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


FDA  based  these  estimates  on 
conversations  with  industry,  trade 
association  representatives,  and  from 
internal  FDA  estimates.  This  represents 
FDA's  estimate  on  the  number  of  small 
businesses  that  will  submit  a  premarket 
notification,  a  premarket  application,  a 
premarket  report,  a  panel  track 
supplement,  efficacy  supplement,  180- 
day  supplement,  or  a  real  time 
supplement  to  FDA  during  a  single 
fiscal  year  from  FY  2004  through  2007. 

Dated:  October  6,  2003. 
Jeflrey  Shuren, 

Assistant  Commissioner  for  Policy. 

|FR  Doc.  03-25752  Filed  10-9-03;  8:45  am] 

BILUNG  CODE  416(M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003rM)016] 

Agency  Information  Collection 
Activities;  Announcement  of  Office  of 
Management  and  Budget  Approval; 
The  FDA  Medical  Products  Reporting 
Program 

AGENCY:  Food  and  Drug  Administration, 

KHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"The  FT) A  Medical  Products  Reporting 
Program"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administr-ation,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1482. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  29,  2003  (FR 
68  22716),  the  agency  annoimced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  Eind 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0291. 
As  requested  by  the  agency,  in 
addition  to  the  approval  of  the  revised 
forms,  the  existing  forms  are  approved 
for  continued  use  for  the  next  6  months 
to  allow  for  the  industry  to  make 
necessary  changes  to  their  computerized 
systems.  The  approval  expires  on  March 
31,  2005.  A  copy  of  the  supporting 
statement  for  this  information  collection 
is  available  on  the  Internet  at  http:// 
www.fda.gov/ohrms/dockets. 

Dated:  October  6,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

(FR  Doc.  03-25753  Filed  10-9-03;  8:45  am] 

BILUNG  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0456] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Prevention  of 
Medical  Gas  Mixups  at  Health  Care 
Facilities 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice.  — 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRLA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
measures  taken  by  certain  Health  Care 
medical  facilities  that  use  medical 
oxygen  to  prevent  mixups  with  otlier 
gases. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  December  9,  ^003. 


ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to:  http://www.fda.gov/ 
dockets /ecomments.  Submit  written 
comments  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Nelson,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1482 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on  these  topics:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  perfomiance 
of  FDA's  functions,  including  whether 
the  information  will  have  practical 
utility;  (2)  the  accuracy  of  FDA's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques. 


Fn«ll«rill    Re0Mtlkr/Vnl     RR     NJn     IQT/FriHav     Drtnhor    in     7nn-)/Mnt{r 
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when  appropriate,  and  nther  forms  of 
information  tef:hnoi;igv 

Medical  Oxygen  Manufacturers  and 
Fillers— 21  CFR  Parts  210  and  211 

The  Food  and  Drug  Administration 
(FDA)  has  received  four  reports  of 
medical  gas  mixups  occurring  during 
the  past  5  vears   These  reports  were 
received  from  hospitals  and  nursing 


homes  and  involved  7  deaths  and  15 
injuries  to  patifuits  who  were  thought  to 
be  receiving  medical  grade  oxygen,  but 
who  were  actuallv  receiving  a  different 
gas  (e.g..  nitrogen,  argon)  that  had  been 
mistakenlv  c:onnected  to  the  facility's 
owgen  supph'  svstem.  In  12001.  FDA 
published  guidance  making 
recomniendations  to  help  hospitals, 
nursing  homes,  and  other  health  care 


facilities  avoid  the  tragedies  that  result 
from  medical  gas  mixups  and  alerting 
these  facilities  to  the  hazards.  This 
survey  is  intended  to  assess  the  degree 
of  facilities'  compliance  with  safety 
measures  to  prevent  mixups,  to 
determine  if  further  steps  are  warranted 
to  ensure  the  safety  of  patients. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Recordkeeping  Burden^ 


21  CFR  Section             No  of  Respondents    '      ^''''''^Response^^  ^^'           ^°'^sponTe^s  "^'             Hours  per  Response           Total  Hours 

210  and  211 

285 

1 

285                                 .25 

71.25 

Total 

285 

1 

285                                .25 

71.25 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Dated:  October  6.  2003. 
lefFrey  Shuren, 

A ■•si'.tiint  (  urnmissionerfor Policy. 

IFR  Uo<    0  i-25754  Filed  10-9-03;  8:45  am) 

BILUNG  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Notice  of  Meeting;  Interagency  Autism 
Coordinating  Committee 

The  National  Institutes  of  Health 
(NIH)  hereby  announces  a  meeting  of 
the  Interagency  .-Kutism  Coordinating 
Committee  (lACC)  to  be  held  on 
November  2\.  2003.  on  the  NIH  campus 
in  Bethesda,  Marvland 

The  Children's  Health  At  t  of  2000 
(Pub.  L.  106-310).  Title  I,  section  104, 
mandated  the  establishment  of  an 
Interagency  Autism  (Coordinating 
Committee  (lACC)  to  coordinate  autism 
research  and  other  efforts  within  the 
Department  of  Health  and  Human 
Services  (DHHS)   In  April  2001, 
Secretarv'  Tommy  Thompson  delegated 
the  authority  to  establish  the  lAC'C!  tn 
the  National  Institutes  of  Health  (NIH) 
The  National  Institute  of  .Mental  Health 
(NIMH)  at  the  NIH  has  been  designated 
the  lead  for  this  activity. 

The  lACC  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  sue  h 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notif\'  the  contact  person  listed  below  in 
advance  of  the  meeting 

Same  of  Committpv  Interagency  ,-\utism 
Coordinating  Committee 
Date  November  21,  200.!. 
Timf   10  :JU  a  m -3:30  p.m. 


/4genc/o;  Discussion  of  aiil ism  ,ii  iivilies 
across  Federal  agencies. 

Place:  National  Institutes  uf  He.ihii.  ')()()() 
Rockvillf  F'ike.  Building  31.  Conference 
Room  10  (tith  tlour),  Bethesda,  Maryland 
20892. 

Contact  Purson:  Ann  Wagner.  Ph  D.. 
Division  of  Services  and  Intervention 
Research.  National  inslitiite  of  Mental  Health, 
NIH,  6001  E.xeculive  Boulevard.  Room  7142. 
MSC  9633,  Bethesda.  Marviand  20892.  E 
mail:  awagneiMMWiul  nih  i^m .  Hfione:  (301) 
44:i-428:t. 

Any  member  of  the  public  interested 
in  presenting  oral  comments  to  the 
committee  mav  notifv  the  contact 
person  listed  on  this  notice  at  least  5 
days  in  ad\ance  of  the  meeting. 
Interested  individuals  and 
representatives  of  organizations  may 
submit  d  letter  of  intent,  a  brief 
description  of  the  organization 
represented,  and  a  short  description  of 
the  oral  presentation.  Presentations  may 
be  limited  to  ,t  minutes:  both  printed 
iind  elec:tronit  copies  are  requested  for 
the  record   In  addition,  any  interested 
person  mav  file  written  comments  with 
the  committee  by  forwarding  his/her 
statement  to  the  contact  person  listed  on 
this  notice   The  statement  sh(juld 
include  the  name,  address,  telephone 
nuinlM-r  and.  when  applicable,  the 
business  or  professional  affiliation  of 
the  interested  person. 

Information  about  the  meeting  and 
online  registration  forms  are  also 
available  on-line  on  the  NIMH 
homepage  at  http  J '\,\-w\v  iiimh.nih  gov/ 
(lutismiaci  ■in(h\\(tni 

Date,!    ()(  t..l)Kr   i.  2()0:i. 
Raynard  KinKton, 

Lk'putv  Dirvctur.  SnUonai  lnstitut>'f>  uf  Health 
IFR  Uo<    03-2577H  Fded  lU-9-<J3;  8.4.5  am) 
BILUNG  CODE  4140-01   P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisorv'  Committee  Act.  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\amp  of  Cowmittee:  National  Cancer 
Institute  Special  Emphasis  Panel.  SPORES  in 
Leukemia — Lymphoma. 

Date  (Jctober  29-31,  2003. 

Time:  8  a.m.  to  b  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Caithersburg  Marriott 
VVashingtonian  Center.  97.51  VVashingtonian 
Boulevard.  Caithersburg,  MD  20878. 

Contact  Person:  Bratin  K.  Saha,  Ph.D.. 
Scientific-  Review  Administrator,  Research 
Programs  Review  Branch,  Division  of 
Extramural  Activities.  National  Cancer 
Institute.  61 16  Exec:utive  Blvd.,  Bethesda, 
MD  20892.  (301)  402-0371. 
sahah@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
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Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  October  3,  2003 
LaVerne  Y.  Stringfieid, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
IFR  Doc.  03-25663  Filed  10-9-03;  8:45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heatth 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Cancer  Institute. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b{c){6).  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Cancer  Institute,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  National  Cancer  Institute; 
Subcommittee  2 — Basic  Sciences. 

Date:  November  3-4,  2003. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Holiday  Inn  Chevy  Chase,  Palladian 
Room,  5520  Wisconsin  Avenue,  Chevy 
Chase,  MD  20815. 

Contact  Person:  Florence  E.  Farber,  Ph.D., 
Health  Scientific  Administrator,  Office  of  the 
Director,  National  Cancer  Institute,  National 
Institutes  of  Health,  6116  Executive 
Boulevard,  Room  2115,  Bethesda,  MD  20892, 
301^96-7628,  ff6p@nih.gov. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 


in  at  the  security  desk  upon  entering  the 
building. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  October  3,  2003. 

LaVeme  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-25666  Filed  10-9-03;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b{c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
I — Career  Development. 

Date:  November  12-13,  2003. 

Time:  8:30  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Robert  Bird,  PhD., 
Scientific  Review  Administrator,  Resources 
and  Training  Review  Branch,  National 
Cancer  Institute,  National  Institutes  of 
Health,  6116  Executive  Blvd.,  MSC  8328, 
Room  8113,  Bethesda,  MD  20892-8328,  301- 
496-7978;  birdr@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 


Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  October  3,  2003. 

LaVeme  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-25667  Filed  10-9-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Cancer  Institute.  The  meeting  will  be 
closed  to  the  public  as  indicated  below 
in  accordance  with  the  provisions  set    ■ 
forth  in  section  552b(c)(6),  Title  5 
U.S.C,  as  amended  for  the  review, 
discussion,  and  evaluation  of  individual 
intramural  programs  and  projects 
conducted  by  the  National  Cancer 
Institute,  including  consideration  of 
personnel  qualifications  and 
performance,  and  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  National  Cancer  Institute. 
Subcommittee  1 — Clinical  Sciences  and 
Epidemiology. 

Date:  November  3,  2003. 

Time:  8:30  a.m.  to  10  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  inv  -  igators. 

Place.  National  Cancer  Insti  ate,  Building 
341,  C  Wing.  6th  Floor,  9000  Rockvillp  Pike; 
Conference  Room  10;  Bethesda,  MD  2(    ?2. 

Contact  Person:  Abby  B.  Sar    !er.  Ph.  J., 
Scientific  Review  Administratur,  Institute 
Review  Office,  Office  of  the  Director, 
National  Cancer  Institute.  National  Institutes 
of  Health,  6116  Executive  Boulevard.  Room 
2114,  Rockville.  MD  20852,  (301)  496-7628. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
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into  the  building  by  nongovernment 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  se(.:urity  desk  upon  entering  the 
building. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Gincer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398,  Cancer  Research;  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health. 
\{US) 

Udtfd   n<  toher  1.  2003. 
LaVerne  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
IFR  Dor  03-2.5670  Filed  10-9-03;  8:45  am) 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  lUld)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  appendi.x  2).  notice 
is  hereby  given  of  the  following 
meeting 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C. 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commt'r(  i<il 
property  such  as  patentable  material, 
and  personal  information  con(  erning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.\anif   If  i-jimmittee:  .National  Cancer 
InstitutH  Initidl  Review  Group.  Subcommittee 
'\ — ( '.Ai](  pr  Onters. 

!h]tr  L)h(  f-mber  4-5.  2003- 

I'lme:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person:  David  E.  Maslow.  PhD. 
Scientific  Review  Administrator.  Grants 
Review  Branch.  Division  of  Extramural 
Activities,  National  C^lancer  Institute.  National 
Institutes  of  Health,  6116  Executive 
Boulevard— Room  8117,  Bethesda.  MD 
20892-7405.  (301)  496-2330. 

.\i!\  ::  r>r>'^tcd  person  mav  file  written 
cnmi'  ••!,K  .\  ith  the  (  ommittee  bv  forwarding 
<h>'  si  ii.i'!.;i;  to  the  Contact  Person  listed  on 
"lis  :i   '    •■    !  he  statement  should  include  the 
rim.     1  til's-,,  telephone  numbej  and.  when 
,i[ipi!i  U'lf.  ihe  business  or  professional 
afniiation  of  the  interested  person. 


(Cialalogue  of  Keilri.il  Dniiieslic  Assistance 
Program  Nos.  93  i'i2  l..in(  er  (lonstructicjir 
93   CM,  (',in(  I't  1  ,iiisc  ,iiiil  Pri'vention 
Rfs'Mii  ti    'M   l'i4   (  ,,irii  er  DfttMtion  and 
Di.il;:!  ISIS  K.'s.Mw  h,  'I  I    !'15.  C:dii(  it 
Tri.MMiii'ii;  Ki'si'.iK  ti,  '^i.i  i9fi.  CaiK  er  Biiili)o\ 
Research;  93.397.  Cancer  CiMiters  Support: 
93.398,  C^lancer  Research  Manpower.  93.399. 
Chancer  Control,  National  Institutes  of  Health. 
HHS) 

Ddted;  ()(  tuber  !    2003. 
l.aV'erne  Y.  Slrinntield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  03-25686  Filnl  in  'i  (H   H  -l")  .imi 

BILLING  CODE  4140-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meetings 

Pursuant  to  section  l()(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  I  .,S C.  appenifix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  int^etings  will  be  closed  to  the 
public;  ill  ace urdance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  .552b(c)(6),  Title  5  U.S.C, 
as  amended  The  grant  applications  and 
the  discussions  could  disclcjse 
confidential  trade  secrets  or  commercial 
propertv  sue  h  as  patentable  material. 
and  personal  information  coni;erning 
individuals  .issoc  iated  with  the  grant 
applic:ations.  the  disclosure  of  which 
would  c;onstitute  a  clearly  unwarranted 
iin.ision  of  piTsonal  privacy. 

\iiiiitf  of  i.uiiitntttee  .\ational  Onter  for 
Research  Rescjurces  Spec  iai  hmptiaMs  Pdiiel, 
Compai.i!".  •'  \t>Mli(  ine 

Date  (  )'  ■•'ti''i   1  >,  Jiio  i 

Time;  2  p.m.  Id   Xilinm  nmf'nt 

Agenda:  To  rt;\  icw  anci  evdiii.ile  yr.int 
applications. 

Place:  National  Institutes  of  Hedlth.  One 
Democracy  Plaza.  6701  Democrac;v 
Boulevard.  Room  lOf.H   Belli. 'sd.!   MI)  208^2 
(Telephone  Contei.'in  ,■  (  ,ill  i 

Contact  P>  •-    •    I  III   H   Brnwii.  FhU.. 
Scientific  Kev  •.■■w    Viliiiiiustrdtur,  Office  of 
Review,  National  Center  for  Research 
Resources,  National  Institutes  ot  Health.  ti073 
Rockledge  Drive,  MSC  7965.  One  Rockledge 
Centre.  Room  601H.  Hetfiesil.i.  MI)  20892- 
7965.  301-435-UHl,').  hmwnf' lun  riih  ifnv 

This  notice  is  being  piiblisheii  less  thdii  1 '> 
days  prior  to  the  meeting  due  tn  the  tirniiij; 
limitations  imposed  by  the  f\  uu  ami 
funding  cycle. 

Name  of  Committee:  National  Center  fur 
Research  Resourc:es  .Spec  ial  Km(ihdMs  I'hiicI 
Biomedu:al  Research  lei  liiinlo^jv 

Tmip;  October  27,  2ll(H 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Bethesda  Marriott  Suites.  6711 
Uemocracv  Boulevard.  Bethesda.  iMD  20817. 

Contact  Person:  Mohan  Viswanathan. 
PhD..  Sc  ieiitific   Review  Administrator, 
National  Cenler  tnr  Researc  h  Resources. 
National  Institutes  of  Health,  Offic;e  of 
Review.  670,t  Rockledge  Drive.  MSC  7965, 
One  Rockledge  Centre.  Room  6018,  Bcithesda, 
MD  20892.  (301)  435-0829, 
vi^wanathanniwncrr.nih.gav. 

(C^dtalugue  of  Federal  Domestic:  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333,  Clinic  al  Research;  93.371.  Biomedical 
Tec  hnologv;  93.389.  Research  Infrastructure, 
9.!  306,  93,3,ri,  National  Institutes  of  Health. 
HHSI 

Ddted:  October  3.  2003, 
I. a  Verne  Y.  Stringfield, 
!)irf(  l(jr.  Oftii  c  of  Federal  :\dv]sor\ 
Committee  Policy. 

IFR  Dui  ,  03-25660  Filed  10-9-03;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  Clinic  al  Trials  Review 
Committee. 

Do?e:  October  27.  2003, 

'I'ime:  8  a,ni,  to  6  p.m. 

.■\;.ienda:  To  review  and  evaluate  grant 
applications 

Place.  Hilliin  SiK'er  Spring,  8727  (^olesville 
Kodd.  Silver  Spring,  MD  20910, 

Contact  Person:  Valerie  L.  Prenger.  Ph.D., 
.MPH,  Scientific  Review  Administrator, 
Review  Branch.  Room  7194.  Division  of 
Kxtrarnural  Attairs,  National  Heart.  Lung,  and 
Blood  Institute.  National  institutes  of  Health. 
6701  RcH  kledge  Drive,  .M.SC  7924,  Bethesda. 
MD  20892-7924.  (301)  435-0288. 

(Cldldlogue  of  Federal  Domestic  Assistance 
I'liigram  Nos   9,3  2.(3,  National  Cenler  for 
Sleep  Disorders  Researc  h;  93.837,  Heart  and 
Vdsc  iilar  Diseases  Research;  93.838,  Lung 
Disrdses  Rese.irc  h:  93,839,  Blood  Diseases 
diid  Kesoiin  es  Kesearc:h.  National  Institutes 
ot  Heallh,  HHSI 
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Dated:  October  3,  2003. 
LaVeme  Y.  Springfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Dot:.  03-25669  Filed  10-9-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Special  Emphasis 
Panel,  Conference  Grant  Review. 

Dafe.  October  21,  2003. 

Time:  10  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications, 

P/ace:  NIH.  31.  Bethesda,  MD  20814, 
(Telephone  Conference  Call). 

Contact  Person:  Rudy  O.  Pozzatti,  PhD., 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Human  Genome 
Research  Institute.  National  Institutes  of 
Health,  Bethesda.  MD  20892,  301-402-0838. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research,  National  institutes  of  Health,  HHS) 

Dated:  October  3,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-25665  Filed  10-9-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Initial  Review 
Group,  Genome  Research  Review  Committee. 

Date:  November  17,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  Chevy  Chase 
Pavilion,  Chevy  Chase,  DC  20015. 

Contact  Person:  Ken  D.  Nakamura.  PhD. 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Human  Genome 
Research  Institute,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  301  402-0838. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  October  1,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-25685  Filed  10-9-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digesth^e  and  Kidney  Diseases;  Notice 
of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NIDDK. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available, 
hidividuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 


reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases, 
including  consideration  of  persormel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  NIDDK. 

Date:  November  5-7,  2003. 

Open:  November  5,  2003.  6  p.m.  to  6:30 
p.m. 

Agenda:  Introductions  and  Overview. 

Piace;  National  Institutes  of  Health. 
Building  5,  Room  127,  Bethesda,  MD  20892. 

Closed:  November  5,  2003,  6:30  p.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health. 
Building  5,  Room  127.  Bethesda,  MD  20892. 

Closed:  November  6,  2003,  8  a.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health, 
Building  5,  Room  127,  Bethesda,  MD  20892. 

Closed:  November  7,  2003.  B  a.m.  to 
adjounmient. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health, 
Building  5,  Room  127,  Bethesda.  MD  20892. 

Contact  Person:  Marvin  C.  Gershengom. 
MD,  Scientific  Director,  Division  of 
Intramural  Research,  National  Institute  of 
Diabetes,  and  Digestive  and  Kidney  Diseases. 
National  Institutes  of  Health,  gOOORockville 
Pike,  Bldg.,  10,  Rm.  9N222,  (301)  496-il29. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  October  2,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory  ,  ~- 

Committee  Policy. 
[FR  Doc.  03-25661  Filed  10-9-03;  8:45  am] 

BILUNG  CODE  4140-01-M 
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DEPARTMEFfT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  appendi.x  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Title  5  U  S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  mformation  c:oncerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacv 

S'ame  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  .Mcoholism  Special 
Emphasis  Panel.  Review  of  ROl 
Application— ZAAl  HH-^J2 

Date  Ottober  29,  200,! 

Time   1  p.m.  to  2  p  ni 

Agenda  To  review  and  evaluate  grant 
applications 

Place  National  Institutes  of  Health.  Wilco 
Building.  6000  Executive  Boulevard.  Room 
411.  Bethesda.  VID  20842  (Telephone 
Conference  Call) 

Contact  Person   (etfrey  i  Toward.  Ph  L)  . 
Scientific  Review  .administrator.  Natiuiial 
Institutes  of  Health,  National  Institute  on 
Alcohol  Abuse  and  .-Mcoholism.  Extramural 
Project  Review  Branch.  6000  Exe<;ulive  Blvd  , 
Suite  409.  Bethesda.  MD  20892-7003.  CUn) 
435-5337 

Name  of  Committee  National  Institute  on 
•Mcohol  Abuse  and  .-MLoholism  Special 
Emphasis  Panel.  Reviev\  of  1*18 
.Application— ZAAl  HH-04. 

Dole  October  30,  2003 

Time  1  p.m.  to  2  p  m 

Agenda  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  Wilco 
Building.  6000  Executive  Boulevard.  Knom 
411,  Bethesda.  MD  20892  (Telephone 
Conference  Clall) 

Contact  Person   [effrev  I,  Toward.  Ph.D  . 
Scientific  Review  .Administrator,  National 
Institutes  of  Health,  National  Institute  on 
Alcohol  .Abuse  and  .Mf:oholism.  Extramural 
Project  Review  Brani  h,  6000  Executive  BKd  , 
Suite  409.  Bethesda.  .MD  20892-7003,  (301) 
43,5-5337. 

(Catalogue  of  Federal  Domestii  .Assistance 
Program  Nos,  93,271,  .Alcohol  Research 
Career  Development  .Awards  for  Si.ientists 
and  Clinicians;  93,272,  .Alcohol  National 
Research  Service  Awards  for  Research 
Training:  93,273.  .Alcohol  Research  Programs; 
93.891.  .Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS] 


Dated:  0<:tober  2,  2003. 

LaVerne  Y.  Siringfield, 

Diret  tor.  Otiicf  nt  h'etieral  Ad\  i'inn 
Ciiinmittee  Pohcv 

iFK  Doi     03-23662  Filed  1()-'M)3;  8:45  am] 

BtLLING  CODE  41«0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  lt)(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.t;.  appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sec:tions' 
5.52b(c)(4)  and  552b{c)(fi).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussion  could  disclose 
confidential  trade  sec;rets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
R.AD.AR  .Applii  ations 

Date  ()(  tuber  23,  2003. 

Tune    12  p,m,  tu  2  p  in. 

Agenda:  To  review  and  e\aliiate  grant 
applications. 

Place:  National  Institutes  of  Health, 
.Neuroscience  Center,  6001  Exer:utive 
Boulevard.  Rockville.  MI)  20852  (Telephone 
Conference  (iail) 

Contact  Person   .M.irtha  Ann  Carev  ,  PhD,, 
RN,  Scientifii   Review  .Administrator. 
Division  of  Extramural  Activities.  National 
Institute  of  Mental  Health,  NIH, 
Neuroscieni:e  Center,  6001  Exei  iitive  Blvd.. 
Room  6151,  M.SC  9608,  Bethesda,  MD  20892- 
9608,  301^43-1606,  nn(ire\\<'Jmaii.nih.go\ 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(C!atalogue  of  Federal  lJomesti(   .Assistance 
Program  Nos.  93.242,  .Mental  Health  Research 
Grants;  93.281.  Scientist  Development 
.Award.  Sc:ientist  Development  .Award  for 
(Clinicians,  and  Research  S(  ientist  .Award, 
93.282,  Mental  Health  National  Researi  h 
Service  .Awards  for  Researc  h  Training, 
National  Institutes  of  Health,  HHS) 

Dated   Oi  toher  3,  2003. 
LaVerne  Y.  Siringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  03-25664  Filed  10-9-03;  8:45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552b(c)(6).  Title  5  U.S.C.  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\ame  of  Committee:  National  Institute  of 
.Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel.  Innovative  Grants  on 
Immune  Tolerance. 

Date:  November  3-5.  2003. 

r/me;  8  a.m.  to  5;30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue.  Somerset  Room,  Chevy 
Chase.  MD  20815. 

Contact  Person:  Priti  Mehrotra.  Ph.D.. 
Scientific  Review  Administrator.  Division  of 
Extramural  .Activities.  NIAID/NIH.  6700B 
Rockledge  Drive,  Room  2100,  Bethesda.  MD 
20892-7616.  (301)  496-2550. 
pml5fib@nih  .gov. 

^Catalogue  of  Federal  Domestic  .Assistance 
Program  ,Nos.  93.855.  Allergy,  Immunology, 
and  Transplantation  Research:  93.856. 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health,  HHS) 

Dated:  October  3.  2003. 
LaVerne  Y.  Stringfieid, 
Director.  Office  of  Federal  Advisor\- 
Committee  Policy. 
|FR  Do(..  03-25668  Filed  10-9-03;  8:45  am) 

BILUNG  CODE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Dental  & 
Craniofacial  Research;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Advisory 
Dental  and  Craniofacial  Research 
Council.  September  18,  2003,  8:30  a.m. 
to  September  18,  2003,  5  p.m..  National 
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Institutes  of  Health.  Building  31,  31 
Center  Drive,  Bethesda,  MD  20892, 
which  was  published  in  the  Federal 
Register  on  August  27,  2003, 
68FR166PG51-581. 

The  meeting  will  be  held  on  October 
2,  2003.  The  meeting  is  partially  closed 
to  the  public. 

Dated:  October  1,  2003. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-25687  Filed  10-9-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Training  Grant  and 
Career  Development  Review  Committee. 

Date:  October  15-17,  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Jurys  Washington  Hotel,  1500  New 
Hampshire  Avenue,  NW.,  Washington,  DC 
20036. 

Contact  Person:  Raul  A.  Saavedra,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch.  Division  of  Extramural 
Research.  NINDS/NIH/DHHS,  NSC;  6001 
Executive  Blvd..  Ste.  3208,  Bethesda,  MD 
20892-9529,  (301)  496-9223, 
saavedrriSninds. nih.gov. 

Same  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group  Neurological  Sciences  and 
Disorders  A. 

Date:  October  16-17,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  Washington  Terrace  Hotel,  1515 
Rhode  Island  Avenue,  NW.,  Washington.  DC 
20005. 

Contact  Person:  Richard  D.  Crosland,  PhD, 
Scientific  Review  Administrator,  Scientific 


Review  Branch,  Division  of  Extramural 
Research,  NINDS/NIH/DHHS,  Neuroscience 
Center,  6001  Executive  Blvd.,  Suite  3208, 
MSC  9529,  Bethesda,  MD  20892-9529.  (301) 
496-9223. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group,  Neurological  Sciences  and 
Disorders  B. 

Date:  October  16-17,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Washington  Terrace  Hotel.  1515 
Rhode  Island  Avenue,  NW.,  Washington.  DC 
20005. 

Contact  Person:  W.  Ernest  Lyons,  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NINDS/NIH/DHHS, 
Neuroscience  Center.  6001  Executive  Blvd.. 
Suite  3208,  MSC  9529,  Bethesda,  MD  20892- 
9529.  (301)  496-4056. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group,  Neurological  Sciences  and 
Disorders  C. 

Dafe:  October  16-17,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Washington  Terrace  Hotel,  1515 
Rhode  Island  Avenue,  NW.,  Washington,  DC 
20005. 

Contact  Person:  Alan  L.  Willard,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch.  NINDS/NIH/DHHS, 
Neuroscience  Center,  6001  Executive  Blvd, 
Suite  3208,  MSC  9529,  Bethesda,  MD  20892- 
9529,  (301)  496-5390,  awl35y®nih.gov 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group,  Neurological  Sciences  and 
Disorders  K. 

Date:  October  23-24,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Grand  Hyatt — San  Francisco,  345 
Stockton  Street,  Union  Square.  San 
Francisco,  CA  94115. 

Contact  Person:  Katherine  M.  Woodbury. 
PhD,  Scientific  Review  Administrator. 
Scientific  Review  Branch,  NINDS/NIH/ 
DHHS,  Neuroscience  Center.  6001  Executive 
Blvd.,  Suite  3208,  MSC  9529.  Bethesda,  MD 
20892-9529,  (301)  496-9223. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853.  Clinical  Research 
Related  to  Neurological  Disorders;  93.854. 
Biological  Basis  Research  in  the 
Neurosciences.  National  Institutes  of  Health. 
HHS) 

Dated:  October  1.2003. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-25691  Filed  10-9-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstMutes  of  Health 

National  Institute  of  Neurologicai 
Disorders  and  Stroke;  Notice  of  Ck>sed 
Meeting 

Pursuant  to  section  10(d)  of  the 

Federal  Advisory  Committee  Act,  as    

amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  October  29.  2003. 

Time:  11  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Chicago  O'Hare  Airport,  17 
East  Monroe  Street,  Chicago,  IL  60603. 

Contact  Person:  Joann  McConnell,  PhD, 
Scientific  Review  Administrator.  Scientific 
Review  Branch,  NIH/NINDS/Neuroscience 
Center,  6001  Executive  Blvd.,  Suite  3208. 
Msc  9529.  Bethesda,  MD  20892-9529,  (301) 
496-5324,  mcconniej@ninds.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854. 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health. 
HHS) 

Dated:  October  1,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-25692  Filed  10-9-03;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisor\'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisorv-  Committee. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
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available.  Individuals  who  plan  to  " 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notifv'  the  Contact  Person  listed  below 
m  advance  of  the  meeting. 

\amf  ot  Cummittt't'  Recombindnt  U.NA 
.-Ndvisorv  t:ommittee 

Do(f  October  17.  200:i. 

rimf  8  30  am   to  12  p.m. 

Ai^enda   Review  of  OB.\  protocol  #  0307- 
59.3:  .\  phdse  1  opHn-label  saft'tv  Study  of 
mtriistridtdl  infusion  of  ddeno-associated 
virus  en(  oding  human  droinatic  L-amino  acid 
decarboxylase  (AAV'-hA.^DC-2)  in  subjects 
with  advanced  Parkinson's  Disease. 

Place:  Bethesda  Marriott,  51,t1  Pooks  Hill 
Road.  Bethesda,  MU  2(IH14.  (Telephone 
Conference  Call) 

Contact  Person  Stephen  M   Rose.  PhU. 
Executive  Secretdry.  Offii  e  of  Biotechnologs 
.Activities,  National  Institutes  of  Health.  fi/O.T 
Rockledge  Drive,  Room  7,50.  Bethesda.  MD 
20892.  (301)  496-9838.  srai@nih.guv 

This  meeting  is  being  advertised  less  than 
15  davs  prior  to  the  meeting  date.  This 
meeting  was  rescheduled  due  to  adverse 
weather  i  onditions  in  the  Washington 
metropolitan  area. 

Information  is  also  available  on  the 
institutes/Center's  Home  page:  http:// 
[.vwv,4  o<l  nib  gov/obal.  where  an  agenda  and 
any  additional  information  for  the  meeting 
will  be  posted  wlien  available 

OMBs  'Mandatorv  Information 
Requirements  for  Federal  .Assistance  Program 
.\nnounc  ements  "  (45  FR  39592,  [une  11, 
1980)  requires  a  statement  concerning  the 
ofncial  government  programs  contained  in 
the  Catalog  of  Federal  Domestic.  .Assistance. 
Normal  I  v  \1H  lists  in  its  announcements  the 
number  and  title  of  affected  individual 
programs  for  the  guidance  of  the  public. 
Bet  ause  the  guidance  in  this  notice  covers 
\.  irtuallv  every  NIH  and  Federal  research 
program  in  which  D.\'A  recombinant 
molecule  techniques  could  be  used,  it  has 
been  determined  not  to  be  cost  effective  or 
in  public  interest  to  attempt  to  list  these 
programs  Such  a  list  would  likely  require 
several  additional  pages.  In  addition,  NIH 
could  not  be  certain  that  everv  Federal 
program  would  be  included  as  many  Federal 
agencies,  as  well  as  private  organizations, 
both  national  and  international,  have  elected 
to  follow  the  .\IH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93.14.  Intramural  Research 
Training  .Award:  93.22,  Clinical  Research 
Loan  Repavment  Program  for  Individuals 
trom  Disadvantaged  Backgrounds;  93.232, 
Loan  Repayment  Program  for  Research 
(ienerally:  93.39.  Academic  Research 
Enhanc  ement  .Award;  93  936.  NIH  Acquired 
Immunodeficienc  V  Syndrome  Research  Loan 
Repayment  Program;  93  187.  L'ndergraduate 
S(  hoiarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds.  National 
Institutes  of  Health.  HHS) 


Dated:  October  1,  2003. 

l.aVerne  Y.  Stringfieid. 

Director.  <  Vfice  of  Federal  .'\dvisnr\,- 
l.j)n}mittee  Policy. 

IFR  Doc  .  03-25688  Filed  l()-'»-03.  8:45  ani| 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review; 
Cancellation  of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  the  (lenter  for  Scientific 
Review  Special  Em[)hasis  Panel, 
October  14.  2003.  .3  p.m.  to  October  14. 
2003.  5  p.m..  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Bethesda, 
MD  2()H-)2  which  was  publishtnl  in  the 
Federal  Register  on  .Scptumber  17,  2003. 
tSH  FR  .5447i)-544Hl 

The  meeting  cs  cancelled  due  to 
ddministrativf'  changes. 

Dated:  October  1.  2003 
LaVerne  Y.  Slringfield. 
Director,  (Jffice  ol  hrdeml .  \dvisory 
Committee  Policy 
IFR  Doc.  03-25689  Filed  10-9-03;  8:45  am] 

BILLING  CODE  4140-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  sei  tion  10((lj  of  the 
Feder.il  .\dvisor\  (iommittee  Act,  as 
anu'iuied  (,")  ['  S C   ap[)eiidix  2),  notice 
is  herebv  given  of  the  fnllowing 
meetings 

The  meetings  will  hv  closed  to  the 
public  in  accordant:e  with  the 
provisions  set  forth  in  sections 
f552b(c)(4)  and  552l)(c)(6),  Title  5  U.S.C. 
as  amended  The  grant  .iiiplications  and 
the  discussions  could  disclose 
confident uil  trade  secrets  or  commercial 
propertv  sin  h  as  p.itentable  material. 
and  personal  inlnnnatiun  coiK.erning 
individuals  associated  with  the  grant 
a[)pli(  atioiis.  the  disclosure  of  which 
would  I  (uistitute  a  c  learK  unwarranted 
invasion  of  personal  privacy. 

\anie  of  i  ommittee:  C^cnter  for  Scienlifii 
Review  Special  Emphasis  Panel, 
Hyperaccelerated  Award/Mechanisms  in 
Immunomodulation  Trials. 

Date:  October  7,  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Confer(yjc:e  Call). 

Contact  Person:  Samuel  C.  Edwards,  PhD, 
Scientific  Review  Administrator,  Center  for 
Si  ientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4200, 
MSC  7812,  Bethesda.  MD  20892,  (301)  435- 
1 152,  ednardss@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  cycle. 

.\ame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Malaria 
Transmission. 

Oof p;  October  14.  2003. 

Time:  3  p.m   to  5  p.m 

Agenda:  To  rev  lew  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  .MD  20892 
(Tele[)hone  Conference  ("all). 

Contact  Person:  Marian  VVachtel.  PhD. 
S(  ienlifii  Review  Administrator.  Center  for 
S(  ientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3208, 
MSC  7858.  Bethesda.  MD  20892.  (301)  435- 
1 148.  wachtelmi'ksr. nih.gov. 

This  notice  is  being  [)ublished  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

\'ame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  SSS7 
02M:  Small  Business:  Medical  Imaging 
Technologies:  Member  Ccmflicts. 

Date:  October  15,  2003. 

Time-  7  p  m.  to  10  [).m. 

.■\genda  Tn  review  and  evaluate  grant 
applii  ations 

P/ure.  (ieorgetown  Suites.  1111  3()th  Street. 
\\V  .  Washington.  DC  20007. 

Contact  Person   Robert  |.  Nordstrom.  PhD, 
Scientific  Review  .Administrator.  Cienter  for 
Scientific  Re\iew,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5118, 
MSC  7854.  Bethesda.  MD  20892.  (301)  435- 
1175, 

This  notii  e  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  i  \'(  le 

.Witite  ol  C(>nu"ittee:  Biobeliavioral  and 
Behdviordl  Processes  Initial  Review  (iroup. 
Motor  Function.  Spee(  h  and  Rehabilitation 
Studv  Section, 

Date:  October  17.  2003, 

Time  8:30  a,m    to  6  p.m. 

Agenda    I'o  rev  levv  ,uui  evaluate  grant 
dfiplicdlions 

Pla(  e:  St,  c;regorv  Hotel.  2033  M  Street. 
NW  .  Wdshington.  IX:  2003li. 

Contact  Person:  Weijia  Ni,  PhD,  Scientific 
Review  .Administrator.  Center  for  Sciinitific 
Review.  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Rcoom  3190.  MSC  7848.  (for 
overniglit  mail  use  room  »  and  20817  /.Ip). 
Bethesda.  MI)  20892.  (301)  435-1507, 
nm-'i.i (srriih  gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  1  vcie. 
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Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
Conflict. 

Date:  October  23,  2003. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Syed  Amir,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  6168,  MSC  7892, 
Bethesda,  MD  20892,  (301)  435-1043, 
a  m  irs@csr.  nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
Conflict. 

Date:  October  24,  2003. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Syed  Amir,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  6168,  MSC  7892, 
Bethesda.  MD  20892,  (301)  435-1043, 
amirs2csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS7 
1  IB:  Small  Business:  Medical  Imaging 
Technologies:  Optics  II. 

Date:  October  27,  2003. 

Time:  8  a.m.  to  5  p.m.  • 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Robert  J.  Nordstorm,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5118. 
MSC  7854.  Bethesda,  MD  20892,  (301)  435- 
1175,  nordstrr@csr.nih.gov. 

Name  of  Committee:  Biobehavioral  and 
Behavioral  Processes  Initial  Review  Group, 
Language  and  Communication  Study  Section. 

Date:  October  27-28,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Suites,  1000  29th  Street, 
NW..  Washington,  DC  2007. 

Contact  Person:  Weijia  Ni,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  3190,  MSC  7848,  (for 
overnight  mail  use  room  #  and  20817  zip), 
Bethesda,  MD  20892,  (301)  435-1507, 
niw®csr. nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS7 
lOB:  Small  Business:  Medical  Imaging 
Technologies:  Optics  I. 

Date:  October  28,  2003. 
Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave..  Bethesda,  MD  20814. 

Contact  Person:  Robert  J.  Nordstorm,  PhD, 
Scientific  Review  Administrator,  Center  for 


Scietitific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5118, 
MSC  7854,  Bethesda,  MD  20892,  (301)  435- 
1175,  nordstrr@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
7  (50):  Medical  Imaging  Technology. 

Date:  October  29,  2003. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814, 

Contact  Person:  Robert  J.  Nordstorm,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5118, 
MSC  7854,  Bethesda,  MD  20892.  (301)  435- 
1J75,  nordstrr@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS7 
13B:  Small  Business:  Medical  Imaging 
Technologies. 

Date:  October  29,  2003. 

Time:  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Robert  J.  Nordstorm,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5118, 
MSC  7854,  Bethesda,  MD  20892,  (301)  435- 
1175,  nordstn@csT.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  K 
Mechanism  Review. 

Date:  October  30.  2003. 

Time:  9  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20037. 

Contact  Person:  Camilla  E.  Day,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2212, 
MSC  7890,  Bethesda.  MD  20892,  (301)  435- 
1037,  dayc@csr.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333.  Clinical  Research,  93.306,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878.  93.892,  93.893,  National 
Institutes  of  Health,  HHS). 

Dated:  October  1,  2003. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-25690  Filed  10-9-03;  8:45  am] 

BILUrMS  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Notice  of  Listing  of  Members  of  the 
National  Institutes  of  Health's  Senior 
Executive  Service  Performance  Review 
Board  (PRB) 

The  National  Institutes  of  Health 
(NIH)  announces  the  persons  who  wrill 
serve  on  the  National  Institutes  of 
Health's  Senior  Executive  Service 
Performance  Review  Board.  This  action 
is  being  taken  in  accordance  with  Title 
5,  U.S.C.  Section  4314(c)(4).  which 
requires  that  members  of  performance 
review  boards  be  appointed  in  a  manner 
to  ensure  consistency,  stability,  and 
objectivity  in  performance  appraisals, 
and  requires  that  notice  of  the 
appointment  of  an  individual  to  serve  as 
a  member  be  published  in  the  Federal 
Register. 

The  following  persons  will  serve  on 
the  NIH  Performance  Review  Board, 
which  oversees  the  evaluation  of 
performance  appraisals  of  NIH  Senior 
Executive  Service  (SES)  members: 
Mr.  Charles  Leasure,  Jr.  (Chair) 
Dr.  Robert  Balaban 
Dr.  Milton  Com 
Dr.  Thomas  Gallagher 
Dr.  Michael  Gottesman 
Dr.  Sharon  Hrynkow 
Dr.  Raynard  Kington 
Dr.  Richard  Nakamura 
Dr.  Audrey  Perm 
Dr.  Belinda  Seto 

Mr.  Marc  Smolensky  ; 

Mr.  Kennety  Stith 
Mr.  Frederick  Walker 

For  further  information  about  the  NIH 
Performance  Review  Board,  contact  the 
Office  of  Human  Resources,  Division  of 
Workforce  Management,  Senior  and 
Scientific  Employment  Branch,  National 
Institutes  of  Health,  Building  31,'B3C08, 
Bethesda.  Maryland  20892,  telephone 
(301)  402-8145  (not  a  toll-free  number). 

Dated:  October  3,  2003. 
kaynard  S.  Kington, 

Deputy  Director,  NIH. 

[FR  Doc.  03-25777  Filed  10-&-03;  8:45  am] 

BILUNG  CODE  4140-09-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  0MB  Review; 
Comment  Request;  the 
Atherosclerosis  Risk  in  Communities 
Study  (ARIC) 

SUMMARY:  Under  the  provisions  of 
section  3506(c)(2)(A)  of  the  Paperwork 
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Reduction  Act  of  19^5.  the  National 
Heart.  Lung,  and  Blond  Institutt' 
(NHLBI),  the  National  In.stitutes  of 
Health  (NIH)  has  submitted  to  the  Offii  e 
of  Management  and  Budget  (0MB)  ,1 
request  for  review  and  approval  the 
information  collection  listed  below 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  .August  22.  2()U0.  pages 
50999-51000.  and  allowed  60-davs  for 
public  comment   No  public  c nmments 
were  receivetl.  The  purpose  of  this 
notice  is  to  allow  an  additional  30  da\s 
for  public  comment  The  National 
Institutes  of  Health  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1 .  1995,  unless  it  displavs  a 
currently  valid  OMB  cr)ntrnl  number 


PROPOSED  COLLECTION:  Titif:  The 
AthtTosclerosis  Risk,  in  Communities 
Studv  (ARK;)   Tvpt'  ot  Information 
(^(illt'ctinn  fit-qufst:  Revision  of  a 
(  urrentiv  ap[)roved  collection  (OMB  No. 
0925-02H1)   ,Veed  and  L'se  of 
Inlonnntion  dollfction:  This  project 
involves  annual  follow-up  bv  telephone 
of  [participants  in  the  ,\RIC  studv. 
review  of  their  medical  records,  and 
interviews  with  doctors  and  familv  to 
idcntifv  disease  (xicurrence 
inter\  iewers  will  contact  doctors  and 
hospitals  to  ascertain  participants' 
cardiovascular  events.  Information 
gatheri'il  will  be  used  to  further  describe 
tht'  risk  f.ictcjrs,  occurrence  rates,  and 
I  onsequences  of  cardiovascular  disease 
in  midtile  aged  and  older  men  and 
women   Frr(jut'n(V  of  nf'S[>()nst':  The 
partK  ipants  will  be  c  ontacted  annually. 
Attt'ctt'ci  Puhit    hidividuals  or 

Estimate  of  Annual  Hour  Burden 


households;  Business  or  other  for  profit; 
Small  businesses  or  organizations.  Type 
of  Respondents:  Middle  aged  and 
elderly  adults:  doctors  and  staff  of 
hospitals  and  nursing  homes.  The 
annual  reporting  burden  is  as  follows: 
Estimated  Number  of  Respondents: 
15,1 1,3;  Estimated  Number  of  Responses 
per  Respondent:  1.0;  Average  Burden 
Hours  Per  Response:  0.2479;  and 
Estimated  Total  Annual  Burden  Hours 
Requested:  3,746.  The  annualized  cost 
to  respondents  is  estimated  at  $41,453. 
assuming  respondents'  time  at  the  rate 
of  $10  per  hour  for  family  and  patient 
respondents,  and  $75  per  hour  for 
physicians.  There  are  no  Capital  Costs 
to  report.  There  are  no  Operating  or 
Maintenance  Costs  to  report. 


Type  of  response 


Number  of  re- 
spondents 


Frequency  of 
response 


Average 
time  per 
response 


Annual  hour 
burden 


^''anicipant  Follow-up      

Pfiysician.  hospital,  nursing  home  staff 
Participant  s  next-of-kin     


Total 


14.488 
245 
380 


15.113 


1.0 
1.0 
1.0 


1.0 


02500 
02500 
0.1667 


02479 


3.622 
61 
63 


3.746 


■  Annual  burden  is  placed  on  doctors,  hospitals,  nursing  homes  and  respondent  relatives/informants  through  requests  for  information  which  will 
help  in  the  compilation  of  the  number  and  nature  of  new  fatal  and  nonfatal  events 


Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  should 
address  one  or  more  of  the  following 
points:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessarv  for  the  proper  performance  of 
the  function  of  the  agencv,  including 
whether  the  information  will  have 
practical  utility:  (2)  Evaluatp  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  f:ollection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used: 
(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  (4)  Minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology 

Direct  Comments  to  OMB  Writtfii 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice. 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the:  Office 
of  Management  and  Budget.  Office  of 
Regulatory  Affairs,  New  Executive 
Office  Building,  Room  10235, 


Washington,  DC  20503.  Attention:  Desk 
Officer  for  NIH   To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  <  opv  of  the  data  collection 
plans  and  instruments,  contact:  Dr. 
Merle  Myerson,  NIH,  NHLBI,  6701 
Ro(  kledge  Drive.  M.SC  7934,  Bethesda. 
MD  20H92-7934.  or  call  non-toll-free 
number  (301 )  4,i5-07()7  or  E-mail  your 
request,  inc  hiding  your  address  to: 
MvfTsonM"  iihit)!  !uh  i-ov 

( jinmu'nts  [)iir  Date  Comments 
regarding  this  information  collection  are 
best  assun-il  of  having  their  full  effect  if 
received  within  30-days  of  the  date  of 
this  [uiblication. 

!)it.',j    September  28.  2003 
Peter  Savage, 

Director.  DECA,  Natioiuil  Umrt.  Lunti  and 
Blood  Institute.  Nutional  Institutrs  nt  Ht^nltti 
IFR  Doc   0.1-2,=ifi<):!  Filed  10-9-<);i.  8;45  am) 
BILUNG  CODE  4140-01   M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program 

The  National  Toxicology  Program 
(.NTP)  Center  for  the  Evaluation  of  Risks 
to  Human  Reproduction  (CERHR) 
Announces  the  Availability  of  the  NTP- 
CERHR  Monograph  on  Methanol  and 
Plans  for  Announcing  Availability  of 
Future  Monographs. 

Summary 

The  NTP-C:ERHR  Monograph  on  the 
Potential  Human  Reproductive  and 
Developmental  Effects  of  Methanol  is 
now  available  electronically  on  the 
CERHR  web  site  or  on  CD  or  in  printed 
text  from  the  CERHR  (contact 
information  below).  All  future 
notifications  about  the  availability  of 
NTP-CERHR  monographs  will  be 
provided  through  announcements  from 
the  NTP  list-server  (an  electronic 
notification  service)  and  on  the  CERHR 
web  site:  http://cerhr.niehs.nih.gov. 

NTP-CERHR  Monograph  on  Methanol 

The  CERHR  announces  the 
availability  of  the  NTP-CERHR 
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Monograph  on  the  Potential  Human 
Reproductive  and  Developmental 
Effects  of  Methanol.  This  monograph  is 
the  next  in  the  NTP-CERHR  series  and 
is  posted  electronically  on  the  CERHR 
website;  http://cerhr/niehs/nih/gov.  It  is 
also  available  on  CD  or  in  printed  text 
(limited  copies)  from  the  CERHR  by 
contacting  Dr.  Michael  Shelby,  Director 
CERHR  [NIEHS,  79  T.W.  Alexander 
Drive.  Building  4401,  Room  103,  P.O. 
Box  12233,  MD  EC-32,  Research 
Triangle  Park,  NC  27709,  telephone: 
(919)  541-3455;  facsimile:  (919)  316- 
4511;  shelby®niehs. nih.gov. \ 

The  CERHR  follows  a  formal  process 
for  the  evaluation  of  selected  chemicals 
that  includes  opportunities  for  public 
input.  The  NTP-CERHR  monographs 
are  the  final  products  of  those 
evaluations.  NTP-CERHR  monographs 
include  three  parts:  (1)  The  NTP  brief, 
which  presents  the  NTP's  interpretation 
of  the  available  data  and  its  conclusions 
on  the  potential  for  a  chemical  to  cause 
adverse  developmental  and 
reproductive  effects  in  humans,  (2)  the 
expert  panel  report,  and  (3)  all  public 
comments  on  the  expert  panel  report. 
The  NTP  utilizes  information  provided 
in  the  expert  panel  report,  the  public 
comments,  as  well  as  information  from 
studies  published  since  the  expert  panel 
meeting  in  reaching  its  conclusions 
about  any  potential  hazard  for  humans. 

Plans  for  Announcing  Availability  of 
Future  Monographs 

All  future  notifications  about  the 
availability  of  NTP-CERHR  monographs 
will  be  provided  through 
announcements  from  the  NTP  list-server 
(an  electronic  mail  service)  and  on  the 
CERHR  web  site:  http:// 
cerhr.niehs.nih.gov.  Anyone  can 
subscribe  to  the  NTP  list-server  to 
receive  notification  about  these 
documents  and  other  NTP  activities  in 
several  ways:  (1)  By  registering  on-line 
through  the  NTP  web  site  at  http://ntp- 
server.niehs.nih.gov,  select 
Announcements,  (2)  by  sending  an  e- 
mail  to  ntpmail- 

request^hst.niehs. nih.gov  with  the 
word  subscribe  as  the  body  of  the 
message,  or  (3)  by  contacting  the  NTP 
Liaison  and  Scientific  Review  Office 
(919-541-0530  or 
Iiaison®starbase.niehs.nih.gov). 
Individuals  or  groups  who  have  already 
subscribed  to  the  NTP  list-server  do  not 
need  to  subscribe  again. 

Monographs  are  now  completed  for 
six  phthalates  [di-butyl  phthalate  (DBP), 
butyl  benzyl  phthalate  (BBP),  di- 
isodecyl  phthalate  (DIDP),  di-isononyl 
phthalate  (DINP),  di-n-hexyl  phthalate 
(DnHP),  and  di-n-octyl  phthalate 
(DnOP)l  and  methanol.  The  monographs 


for  di-(2-ethylhexyl)  phthalate  (DEHP), 
1-bromopropane,  2-bromopropane, 
ethylene  glycol,  and  propylene  glycol 
are  in  production  and  the  NTP  will 
make  them  available  as  soon  as  they  are 
completed. 

Background  Information  About  CERHR 

The  NTP  established  the  NTP  CERHR 
in  June  1998  (Federal  Register, 
December  14.  1998:  Volume  63,  Number 
239,  page  68782)1.  The  CERHR  is  a 
publicly  accessible  resource  for 
information  about  adverse  reproductive 
and/or  developmental  health  effects 
associated  with  exposure  to 
enviroiunental  and/or  occupational 
agents.  The  CERHR  carries  out 
assessments  of  these  agents  following  a 
formal,  multi-step,  open  process  that 
includes  rigorous  evaluations  by 
independent  scientific  panels  in  public 
forums  and  opportunities  for  public 
input.  This  process  was  published  in 
the  Federal  Register  (July  16,  2001: 
Volume  66,  Number  136,  pages  37047- 
37048)  and  is  available  on  the  CERHR 
web  site  see  About  CERHR  or  in  printed 
text  from  the  CERHR. 

The  CERHR  invites  the  nomination  of 
agents  for  review  or  scientists  for  its 
expert  registry.  Information  about 
CERHR  and  the  nomination  process  can 
be  obtained  from  its  homepage  (http:// 
cerhr.niehs.nih.gov)  or  by  contacting  Dr. 
Shelby  (contact  information  provided 
above).  The  CERHR  selects  chemicals 
for  evaluation  based  upon  several 
factors,  including  production  volume, 
extent  of  human  exposure,  public 
concern,  and  published  evidence  of 
reproductive  or  developmental  toxicity. 

Dated:  October  2.  2003. 
Samuel  H.  Wilson, 

Deputy  Director.  National  Institute 

Environmental  Health  Sciences 

[FR  Doc.  0.3-25779  F^led  10-9-03:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-81] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB; 
Emergency  Comment  Request;  Needs 
Assessment  Survey  for  Farmworlcers 
of  Manatee  County,  FL 

agency:  Office  of  the  Chief  Information 

Officer.  HUD. 

ACTION:  Notice  of  proposed  information 

collection. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 


Management  and  Budget  (OMB)  for 
emergency  review  and  approval,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Department  is  soliciting  public 
comments  on  the  subject  proposal. 

The  Department  is  proposing  a  survey 
of  the  housing  needs  of  the  farmworkers 
and  their  families  who  reside  in 
Manatee  County,  Florida. 

DATES:  Comments  Due  Date:  October  17, 

2003. 

ADDRESSES:  Interested  persons  are 

invited  to  submit  comments  regarding 

this  proposal. 

Comments  must  be  received  within 
seven  (7)  days  from  the  date  of  this 
Notice.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Lauuren  Wittenberg,  HUD  Desk  Officer. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503;  e-mail: 

Lauren_Wittenberg@omb.eop.gov;  fax: 
202-395-6974. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410;  e- 
mail  Wavne_Eddins@HUD.gov: 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  available 
documents  submitted  to  OMB  may  be 
obtained  from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the  U.S. 
Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB.  for  emergency  processing,  a 
proposed  revision  to  the  currently 
approved  information  collection  for 
selecting  applicants  for  the  Fair  Housing 
Initiatives  (FHIP)  Program  grants. 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the       '^ 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 
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Titif  1)1  PrDfinsiil  \ff«(l-,  .Assessment 
Survey  fnr  Farmworkers  of  Manatee 
County.  Florida 

Dfscnption  ot  Intnrnuition  (j>ll''<tion: 
The  i^oal  of  thi-.  prii[)ON.'ii  li.it.i 
collection  IS  to  prn\uif  ,i  ilctail-'d 
baseline  of  exist irii^  (  oiulitioii>  aniono 
the  farmworkers  ,tiiii  their  families  whu 
reside  m  Manatee  (,ount\'.  Florida.  This 
information  is  needed  by  Manatee 
( !ount\  planning  agencies  to  create  a 
regional  i  onimunity  development  plan 
that  effectively  addresses  farmworker 
houMnt^  and  social  service  needs.  The 
rii'eds  ass.'ssment  will  allow  county 
officials  tnd  housing  providers  to: 

1    Iuil;.!^;*'  in  inid-to  long-term 
planniiii;  for  affordable  housing  and 
1  ommunitv  ser\ire  programs  for  low- 
income  working  perMnis  and  families; 

(2)  Conduct  a  housing  stock 
assessment: 

(3)  Identity  the  major  needs  of  the 
farmworker  pofiulation:  and  improve 
program  planning  and  management  of 
available  resources  to  increase  access  by 
farmworkers. 

OMB  Control  Number:  2535— to  be 
assigned 

Aiit'ru  y  Form  Sumbfrs:  None. 

Mfmbfrs  of  Afffctf-d  Public: 
Individuals  and  Householcis. 

Estimation  of  thf  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  responses, 
and  hours  of  response:  .\n  estimation  of 
■  tfie  total  number  of  respondents  is  400; 
each  response  is  estimated  to  require  O.fi 
hours,  and  the  total  public  burden  is 
estimated  to  be  200  hours 

.\uthority:  The  Paperwork  Reduction  .Act 
of  1995.  44  U.S.C.  chapter  ,35,  as  amended. 

Datpd:  0(  tnber  3,  2003. 
Wayne  Eddins. 

Departmental  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer. 
(FR  Dor.  0,3-2.S679  Filed  10-9-03;  8:43  am) 

BILLING  CODE  4210-72  P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No.  FR-4809-N-41] 

Federal  Property  Suitable  as  Facilities 
To  Assist  ttie  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  (Community  Planning  and 
Development,  HLU 
ACTION:  Notice. 

SUMMARY:  This  Notu  e  identifies 
unutilized,  uncierutilized,  e.xcMss,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 


EFFECTIVE  DATE:  ()<  toher  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  lohnston.  Department  of  Housing 
and  I  rban  Development.  Room  72(i2, 
4')1  .Seventh  Street  SW.,  Washington. 
DC  2()41().  telephone  (202)  708-1234; 
TT\  numbfr  tor  the  hearing-  and 
s[»'e(  h-impaired  (202)  70K-2,5fj5.  (these 
telf phone  numbers  <ire  not  toll-free),  or 
call  thf  toll  free  Title  V  information  line 
at   I-H()(l-M2~-r,')HH 
SUPPLEMENTARY  INFORMATION:  In 
accordance  With  the  December  12,  14HH 
court  order  in  Sattonal  (jialitinr}  for  the 
Homeless  v    I'eterans  Administration. 
No.  88-2503-OG  (D.D.C).  HUD 
publishes  a  .Notice,  on  a  weekly  basis, 
identdving  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  propiTtv  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Tod,i\  s  Notice  is  for  the 
purpose  of  announi  iiig  that  no 
.idditional  pioperties  have  been 
licteiiiuni'd  suit.ihle  or  unsuitable  this 
week 

Dated:  October  2.  2003. 
lohn  D.  Ciarritv, 

Uiifi  lor.  UJlice  of  Special  Needs  Assistance 

Programs. 

TK  tin,    m-2-,  )H<i  Filed  10-9-03;  8:4,'>  am] 

BILLING  COOe  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-330-03-1 61 0-00] 

Notice  of  Availability  of  thie 
Headwaters  Forest  Reserve  Proposed 
Resource  Management  Plan  and  Final 
Environmental  Impact  Statement/ 
Environmental  Impact  Report 

AGENCY:  Mureau  of  Land  Management. 
luterii  ir 

ACTION:  \oti(  !■  ot  .Xv.ulability  of  the 
He.idwaters  Forest  Reserve  Proposed 
Kesoun  e  M.in.igement  Plan  (KMP)  and 
Final  Environiueiital  Impact  Statement 
(FElSj/Enviroiiment.il  Imp.ict  Report 
fEIR). 


SUMMARY:  The  Hure.ui  ot  Land 
Manauement  (BL.M)  and  California 
Department  ot  Fish  .iiiii  (Jame  have 
|ointl\  prep.ired  a  Proposed  RMP  and 
associated  FL'IS  and  l-llR  for  the 
Headwaters  Forest  Reserve  (Reserve) 
lo(  ated  in  Humboldt  County,  (ialifornia. 
The  Proposed  RMP  and  FKIS/FEIR  have 
been  prepared  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  and 
California  Knyironmental  Quality  .\c\ 
(CFQA).  the  Federal  Land  Policy  and 
Management  Act  (FLPMA).  the  act 
establishing  the  Reserve  (H.R.  2107). 


and  BLM  policies.  The  Proposed  RMP 
was  developed  with  broad  public 
participation  beginning  with  scoping 
meetings  in  June  2000,  release  of  a  draft 
RMP  with  public  meetings  in  June  2002, 
and  ongoing  dialogue  with  a  variety  of 
publics.  Both  land  use  planning  and 
implementation-level  planning  for  the 
Reserve  are  inc:luded  in  the  Proposed 
RMP  which  addresses  management  on 
the  approximately  7,500  acre  Reserve. 
DATES:  BLM  Planning  Regulations  (43 
C:FR  1610.5-2)  state  that  any  person 
who  participated  in  the  planning 
process,  and  has  an  interest  that  may  be 
adversely  affected,  may  protest.  The 
protest  must  be  filed  within  30  days  of 
the  date  that  the  Environmental 
Protection  Agency  publishes  this  notice 
in  the  Federal  Register.  More  specific 
instructions  and  requirements  for 
protests  are  contained  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice. 

ADDRESSES:  Copies  of  the  Proposed  RMP 
may  be  obtained  from  the  following 
Bureau  of  Land  Management  locations: 
BLM  .Areata  Field  Office.  Ifi95  Heindon 
Road,  Areata,  CA  95521,  telephone  (707) 
825-2300;  BLM  Clalifornia  State  Office, 
2800  C;ottage  Way,  Room  W-1834, 
Sacramento.  CA  95825,  telephone  (916) 
978— 4B00;  or  requested  by  e-mail  at 
cawebiKiO'H.cu.blm.gov.  BLM  will  also 
announce  the  availability  of  the 
Proposed  RMP  through  local  media 
outlets,  the  current  project  mailing  list, 
and  on  the  BLM  Areata  Field  Office 
Web  site  [http://ww\\\ca.blm.gov/arc.ata/ 
index. html] 

FOR  FURTHER  INFORMATION  CONTACT: 
Headwaters  Forest  Reserve  Management 
Plan  Information  Line,  (916)  737-3010, 
ext.  4326;  Karen  Kovacs,  California 
Department  of  Fish  and  Game.  (707) 
441-5789:  Lynda  Roush,  Bureau  of  Land 
Management,  (707)  825-2300. 
SUPPLEMENTARY  INFORMATION:  The 
Headwaters  Forest  Reserve  was  acquired 
by  the  Secretary  of  Interior  and  State  of 
California  on  March  1,  1999  as  a 
culmination  of  a  comprehensive 
agreement  of  1996,  the  Headwaters 
Agreement,  between  the  Department  of 
Interior,  State  of  California,  and  the 
Pacific  Lumber  Company  (PALCO),  for 
the  transfer  of  approximately  7,500 
acres  of  old-growth  and  young-growth 
timber  stands  and  associated  buffers  in 
a  reserve,  and  among  other 
considerations,  the  completion  and 
approval  of  a  Sustained  Yield  Plan 
(SYP)  and  Habitat  Conservation  Plan 
(HCP)  for  PALCO  property.  Cash 
transfer  for  the  purchase  of  the 
Headwaters  Forest  Reserve  was 
authorized  in  the  1997  Interior 
Appropriations  bill  (H.R.  2107)  on  the 
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Federal  side  and  in  Assembly  Bill  1986 
(AB  1986),  Headwaters  Forest,  Owl 
Creek,  and  Grizzly  Creek,  on  the  state 
side.  The  Federal  legislation  authorizing 
acquisition,  (1)  established  a  specific 
boundary  and  point  of  access,  (2)  called 
for  joint  federal-state  acquisition,  with 
management  by  the  federal  government 
and  an  easement  to  guarantee 
conservation  management  granted  to  the 
state,  and  (3)  established  the 
requirement  for  the  development  of  a 
management  plan. 

The  7,500-acre  tract  acquired  includes 
3,100  acres  of  unharvested  conifer 
forests  dominated  by  redwood  groves 
and  surrounded  by  4,400  acres  of 
previously  harvested  forest.  It  is  located 
in  the  northwestern  coast  ranges  of 
California  near  Humboldt  Bay  in 
Humboldt  County,  part  of  California's 
north  coast  region.  The  Reserve  includes 
the  headwaters  of  three  streams  draining 
into  Humboldt  Bay;  South  Fork  Elk 
River,  Little  South  Fork  Elk  River,  and 
Salmon  Creek.  The  Reserve  contains 
three  federally  listed  threatened  fish 
species:  southern  Oregon/northern 
California  coasts  Coho  salmon,  northern 
California  steelhead,  and  California 
coastal  Chinook  salmon,  and  two 
federally  listed  threatened  animals: 
marbled  murrelet  and  northern  spotted 
owl.  The  Reserve  is  designated  critical 
habitat  for  the  Coho,  Chinook,  and  the 
Murrelet.  The  Reserve  is  identified  in 
the  PALCO  HCP  as  a  site  for  monitoring 
undistiirbed  baseline  conditions  for 
water  quality  and  wildlife  habitat. 

BLM  has  considered  an  array  of 
alternatives  including  specific  land  use 
allocations  and  prescriptions  consistent 
with  the  legislative  intent  for  the 
Reserve.  Species  management,  forest 
and  watershed  restoration,  recreation, 
critical  resource  values,  and  research  are 
addressed. 

The  planning  process  includes  an 
opportunity  for  administrative  review 
through  a  plan  protest  to  the  BLM 
Director  should  a  previous  commenter 
on  the  plan  believe  that  the  decision  has 
been  issued  in  error.  Only  those  persons 
or  organizations  who  participated  in  the 
planning  process  may  protest.  Protests 
from  parties  having  no  previous 
involvement  will  be  denied  without 
further  review.  A  protesting  party  may 
raise  only  those  issues  which  were 
submitted  for  the  record  during  the 
planning  process.  New  issues  raised  in 
the  protest  period  should  be  directed  to 
the  BLM,  Areata  Field  Manager,  1695 
Heindon  Road,  Areata,  CA  95521  for 
consideration  in  plan  implementation, 
as  potential  plan  amendments,  or  as 
otherwise  appropriate.  The  period  for 
filing  protests  begins  when  the  EPA 
publishes  in  the  Federal  Register  its 


Notice  of  Receipt  of  the  FEIS  containing 
the  proposed  resource  management 
plan.  To  be  considered  "timely"  the 
protest  must  be  postmarked  no  later 
than  the  last  day  of  the  30-day  protest 
period.  Also,  although  not  a 
requirement,  it  is  recommended  that  the 
protest  be  sent  by  certified  mail,  return 
receipt  requested.  E-mail  protests  will 
not  be  accepted.  Faxed  protests  will  be 
considered  as  potential  valid  protests 
provided  (1)  that  the  signed  faxed  letter 
is  received  by  the  Washington  Office 
protest  coordinator  by  the  closing  date 
of  the  protest  period  and  (2)  that  the 
protesting  party  also  provides  the 
original  letter  by  either  regular  or 
overnight  mail  postmarked  by  the  close 
of  the  protest  period.  Please  direct  faxed 
protests  to  "BLM  Protest  Coordinator" 
at  202-452-5112.  Please  direct  the 
follow-up  letter  to  the  appropriate 
address  provided  below.  Protest  must  be 
filed  in  writing  to:  Director  (210), 
Attention:  Brenda  Williams,  P.O.  Box 
66538,  Washington,  DC  20035;  or  by 
overnight  mail  to:  Director  (210), 
Attention:  Brenda  Williams,  1620  L 
Street  NW.,  Suite  1075,  Washington,  DC 
20036.  In  order  to  be  considered 
complete,  the  protest  must  contain,  at  a 
minimum,  the  following  information: 

1.  The  name,  mailing  address, 
telephone  number,  and  interest  of  the 
person  filing  the  protest. 

2.  A  statement  of  the  issue  or  issues 
being  protested. 

3.  A  statement  of  the  part  or  parts  of 
the  plan  being  protested.  To  the  extent 
possible,  this  should  be  done  by 
reference  to  specific  pages,  paragraphs, 
sections,  tables,  maps,  etc.  included  in 
the  proposed  RMP. 

4.  A  copy  of  all  documents  addressing 
the  issue  or  issues  which  were 
submitted  dxu-ing  the  planning  process 
or  a  reference  to  the  date  the  issue  or 
issues  were  discussed  by  you  for  the 
record. 

5.  A  concise  statement  explaining 
why  the  decision  of  the  BLM  California 
State  Director  is  believed  to  be  incorrect. 
This  is  a  critical  part  of  the  protest.  Take 
care  to  document  all  relevant  facts.  As 
much  as  possible,  reference  or  cite  the 
planning  documents,  environmental 
analysis  documents,  available  planning 
records  (i.e.  meeting  minutes  or 
simmiaries,  correspondence,  etc.)  A 
protest  which  merely  expresses 
disagreement  with  tbe  proposed 
decision,  without  supporting  data  will 
not  provide  additional  basis  for  the 
Director's  review  of  the  decision. 

Please  note  that  comments,  including 
names  and  street  addresses  of 
respondents,  are  available  for  public 
review  and/or  release  under  the 
Freedom  of  Information  Act  (FOIA). 


Individual  respondents  may  request 
confidentiality.  Respondents  who  wish 
to  withhold  name  and/or  street  address 
from  public  review  or  from  disclosure 
under  FOIA,  must  state  this 
prominently  at  the  beginning  of  the 
written  comment.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 

their  entirety. 

The  Director  will  promptly  render  a 
decision  on  the  protest.  The  decision 
will  be  in  writing  and  will  be  sent  tc  the 
protesting  party  by  certified  mail,  return 
receipt  requested.  The  decision  of  the 
Director  shall  be  the  final  decision  of 
the  Department  of  the  Interior. 

Dated:  April  21,2003. 
Lynda  ).  Roush, 
Areata  Field  Manager. 

Editorial  Note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  September  29,  2003. 

[FR  Doc.  03-24980  Filed  10-9-03;  8:45  am) 

BILUNG  CODE  431l>~40-f 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-^1 0-04-1 1 50-PH-24-1  A] 

Notice  of  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 
Department  of  Interior. 
ACTION:  Notice  of  Utah  Resource 
Advisory  Council  (RAC)  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Utah  Resource 
Advisory  Council  (RAC)  will  meet  as 
indicated  below. 

DATES:  A  one-day  meeting  is  scheduled 
for  November  6,  at  the  Sheraton  Hotel, 
Seasons  South  Conference  Room,  150 
West  500  South,  Sah  Lake  City,  Utah. 
The  meeting  will  begin  at  8  a.m.  and 
conclude  at  5  p.m. 
FOR  FURTHER  INFORMATION:  Contact 
Sherry  Foot,  Special  Programs 
Coordinator,  Utah  State  Office,  Bmeau 
of  Land  Management,  324  South  State 
Street,  Salt  Lake  Qty,  Utah,  84111; 
phone  (801)  539-4195. 
SUPPLEMENTARY  INFORMATION:  A  one-day 
meeting  is  being  held  to  welcome  the 
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new  Resource  Advisor\'  Council  (RAC) 
members;  discuss  reports  from  the 
raptor,  OHV.  and  Sustaining  Working 
Landscapes  subgroups;  and  a  briefing  on 
the  wilderness  policy.  From  4:15  p.m. — 
4:45  p.m.  the  public  will  have  an 
opportunity  for  public  comments.  If  you 
are  unable  to  attend  the  meeting,  written 
comments  can  be  sent  to  the  Bureau  of 
Land  Management.  Attn:  Sherrv  Foot, 
PO  Bo.x  451155,  Salt  Lake  Citv  Utah. 
84145-0155. 

All  meetings  are  open  to  the  public: 
however,  transportation,  lodging  and 
meals  are  the  responsibiiitv  of  the 
participating  public. 

Dated  October  3.  200;i, 
Sally  Wisely. 
Statf  Director 
(re  Doc.  0;i-25697  Filed  10-9-03;  8:45  am) 

aiLUNG  CODE  4310-OQ-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-080-1030-PH] 

Notice  of  Public  Meeting,  Upper 
Columbia-Salmon  Clearwater 
Resource  Advisory  Council  Meeting; 
Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  L'.'S 
Department  of  the  Interior.  Bureau  of 
Land  Management  (BLM)  Upper 
Columbia-Salmon  Clearwater  (UCSC) 
District  Resource  Advisory  Council 
(RAC)  will  meet  as  indicated  below. 
DATES:  November  12  and  13.  2003  The 
meeting  will  begin  at  1  a.m.  on  the  first 
day  and  end  at  approximately  2  p.m.  on 
the  second  day.  The  public  comment 
period  will  be  from  11-12  p.m.  on 
November  13th.  The  meeting  will  ba 
held  at  the  Grant  Creek  Inn.  5280  Grant 
Cteek  Road,  Missoula.  Montana. 
because  Missoula  is  centrally  located  for 
Council  members  traveling  from  the 
northern  and  south-central  parts  of 
Idaho. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Snook,  RAC  Coordinator. 
BLM  UCSC  District.  1808  N.  Third 
Street,  Coeur  d'Alene,  Idaho  83814  or 
telephone  (208)  769-5004. 
SUPPLEMENTARY  INFORMATION:  The  15- 
member  Council  advises  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Management,  on  a  variety  of 
planning  and  management  issues 


associated  with  public  land 
management  in  Idaho.  The  following 
topics  will  be  discussed  at  the 
November  12  and  13,  2003  meeting: 

•  RAC  orientation,  BLM/RAC  2003 
overview,  development  of  Annual  Work 
Plan,  and  election  of  officers. 

•  Off-highway  Vehicles  (subgroup 
report).  Wild  Horse  Program,  and  other 
natural  resource  issues. 

•  Updates  on  the  Idaho  BLM 
organizational  changes. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Council.  Each  formal 
Clouncil  meeting  will  also  have  time 
allocated  for  hearing  public  comments. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation,  tour 
transportation  or  other  reasonable 
accommodations,  should  contact  the 
BLM  as  provided  above. 

Dated:  (Ictoher  fi.  20();i. 
Fritz  Ij.  Rennebaum, 

District  Manager. 

[FR  Dot    n;i-2.5H98  Filt-d  lO-q-O.'J:  8:45  am] 

BILUNG  CODE  4310-GG-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[71%  to  CO-956-1420-BJ-0000-241A;  7^/?% 
to  CO-956-1910-BJ-4717-241A;  T'/iX  to 
CO-956-7130-BJ-7382-241  A;  14%  to  CO- 
956-9820-B  J-CO01  -241  A] 

Colorado:  Filing  of  Plats  of  Survey 

{)(  tobt-r  1.  200,i 

SUMMARY:  The  plats  of  survey  of  the 
following  described  land  will  be 
officially  filed  in  the  Colorado  State 
Office,  Bureau  of  Land  Management, 
Lakewood,  Clolorado,  effective  10:00 
am..  October  1,  2003.  All  inquiries 
should  be  sent  to  the  Colorado  State 
Office.  Bureau  of  Land  Management, 
28,50  Youngfield  Street.  Lakewood, 
Colorado  80215-7093. 

The  plat,  amending  the  longitude  for 
the  corner  of  sections  15,  16,  21  and  22, 
in  Town.ship  14  South,  Range  68  West, 
Sixth  Principal  Meridian,  Group  750, 
Colorado,  was  accepted  July  21,  2003. 

The  plat  representing  the  dependent 
resurvey  and  survey  of  Amended  Tract 
147,  in  Township  1  South,  Range  71 
West,  Sixth  Principal  Meridian,  Group 
1364,  Colorado,  was  accepted  July  28, 
2003 

The  plat  representing  the  dependent 
resurvey  and  survey,  in  Township  11 
North,  Range  101  West,  Sixth  Principal 


Meridian,  Group  1389,  Colorado,  was 
accepted  August  5,  2003. 

The  plat  representing  the  dependent 
resurvey  and  survey  in  Section  23,  of 
Township  2  South,  Range  103  West, 
Sixth  Principal  Meridian,  Group  1377, 
Colorado,  was  accepted  August  18, 
2003. 

The  plat,  (in  7  sheets),  representing 
the  dependent  resurveys  and  surveys  in 
Section  24,  of  Township  1  NortJi,  Range 
72  West,  Sixth  Principal  Meridian, 
Group  1236,  Colorado,  was  accepted 
August  20,  2003. 

The  plat,  (in  8  sheets),  representing 
the  dependent  resurveys  and  surveys  in 
Section  13,  of  Township  1  North,  Range 
72  West,  Sixth  Principal  Meridian, 
Group  1236,  Colorado,  was  accepted 
September  17,  2003. 

The  plat  representing  the  dependent 
resurvey  and  survey  in  Township  8 
South,  Range  97  East,  Sixth  Principal 
Meridian,  Group  1278,  Colorado,  was 
accepted  September  25,  2003. 

The  plat  representing  the  dependent 
resurvey  and  survey  in  Township  8 
South,  Range  98  West,  Sixth  Principal 
Meridian,  Group  1278,  Colorado,  was 
accepted  September  25,  2003. 

The  plat  representing  the  dependent 
resurvey  and  survey  in  Township  9 
South,  Range  97  East,  Sixth  Principal 
Meridian,  Group  1278,  Colorado,  was 
accepted  September  25,  2003. 

The  plat  representing  the  dependent 
resurvey  and  survey  in  Township  9 
South,  Range  98  West,  Sixth  Principal 
Meridian,  Group  1278,  Colorado,  was 
accepted  September  25,  2003. 

These  surveys  and  plats  were 
requested  by  the  Bureau  of  Land 
Management  for  administrative  and 
management  purposes. 

The  plat,  of  the  entire  record, 
representing  the  dependent  resurvey,  in 
Township  22  South,  Range  73  West, 
Sixth  Principal  Meridian,  Group  1235, 
Colorado,  was  accepted  August  28, 
2003. 

The  plat,  (in  2  sheets),  of  the  entire 
record,  representing  the  dependent 
resurvey,  in  Township  23  South,  Range 
73  West,  Sixth  Principal  Meridian, 
Group  1235,  Colorado,  was  accepted 
August  28,  2003. 

These  surveys,  and  plats  were 
requested  by  the  Forest  Supervisor,  Pike 
and  San  Isabel  National  Forests,  to 
identify  forest  boundaries  for 
administrative  and  management 
purposes. 

Tne  plat  representing  the  dependent 
resurvey  and  survey  in  Township  3 
South,  Range  74  West,  Sixth  Principal 
Meridian,  Group  1351,  Colorado,  was 
accepted  September  24.  2003. 

This  survey  and  plat  was  requested  by 
the  Forest  Supervisor,  Arapaho- 
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Roosevelt  National  Forests,  to  identify 
the  forest  boundaries  for  management 
purposes  and  to  prevent  a  possible 
home  improvement  trespass. 

The  plat  representing  the  dependent 
resurvey  and  surveys  in  Township  34 
North,  Range  14  West,  North  of  the  Ute 
Line,  New  Mexico  Principal  Meridian, 
Group  1394,  Colorado,  was  accepted 
September  25,  2003. 

This  survey  and  plat  was  requested  by 
the  National  Park  Service, 
Superintendent,  Mesa  Verde  National 
Park,  to  identify  the  National  Park 
boundaries  for  management  pmposes. 

Dairyl  A.  Wilson, 

Chief  Cadastral  Surveyor  for  Colorado. 
[FR  Doc.  03-25763  Filed  10-9-03;  8:45  am] 

BILUNG  CODE  4310^B-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-957-1420-BJ] 

Idaho:  Filing  of  Plats  of  Survey 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  filing  of  plats  of 

surveys. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  has  officially  filed 
the  plats  of  survey  of  the  lands 
described  below  in  the  BLM  Idaho  State 
Office,  Boise,  Idaho,  effective  9  a.m.,  on 
the  dates  specified. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  1387 
South  Vinnell  Way,  Boise,  Idaho, 
83709-1657. 

SUPPLEMENTARY  INFORMATION:  These 
surveys  were  executed  at  the  request  of 
the  Bureau  of  Land  Management  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management.  The  lands 
we  surveyed  are: 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Boise 
Meridian  (west  boundary.  Township  1 
North,  Range  1  East)  and  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  13.  in  T.  1  N.,  R.  1  W.,  Boise 
Meridian,  Idaho,  was  accepted  July  17, 
2003. 

The  plat  constituting  the  entire  survey 
record  of  the  dependent  resurvey  of  a 
portion  of  the  south  boundary  and  of  the 
subdivisional  lines,  in  T.  5  S.,  R.  28  E., 
Boise  Meridian,  Idaho,  was  accepted 
July  31,2003. 

The  plats  representing  the  entire 
survey  record  of  the  dependent  resiUA^ey 
of  portions  of  the  east  boundary, 
subdivisional  lines,  and  Mineral  Survey 
Nos.  2001  and  2411,  in  T.  2N.,R.  4E., 


Boise  Meridian,  Idaho,  was  accepted 
August  13,  2003. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  south 
boundary,  and  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  sections,  26,  27,  32,  33,  and  34,  in  T. 
14  N.,  R.  28  E.,  Boise  Meridian,  Idaho, 
was  accepted  September  2,  2003. 

The  plat  constituting  the  entire  survey 
record  of  the  dependent  resurvey  of  a 
portion  of  the  subdivisional  lines,  in  T. 
8  S..  R.  29  E.,  Boise  Meridian,  Idaho, 
was  accepted  September  4,  2003. 

These  surveys  were  executed  at  the 
request  of  the  Bureau  of  Land 
Management  to  meet  certain 
administrative  needs  of  the  Biueau  of 
Indian  Affairs.  The  lands  we  surveyed 
are: 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  north 
boimdary,  a  portion  of  the  subdivisional 
lines,  and  the  subdivision  of  certain 
sections  and  the  survey  of  lots  7  and  8 
in  section  4  and  lots  1  and  2  in  section 
9,  in  T.  46  N.,  R.  5  W.,  Boise  Meridian, 
Idaho,  was  accepted  on  August  15, 
2003. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  north 
boimdary  and  subdivisional  lines,  the 
subdivision  of  section  5,  the  survey  of 
the  2000-2002  meander  lines  of  the 
right  bank,  an  informative  traverse  of 
the  left  bank  and  the  survey  of  the 
2000-2002  median  line  of  the  South 
Fork  of  the  Clearwater  River  in  section 
5,  in  T.  31  N.,  R.  4  E.,  Boise  Meridian, 
Idaho,  was  accepted  September  29, 
2003. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  subdivision 
of  section  14,  in  T.  36  N.,  R.  4  W.,  Boise 
Meridian,  Idaho,  was  accepted 
September  29,  2003. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  the  adjusted  1892 
meanders  and  the  2002-2003  survey  of 
the  meanders  of  the  right  banks  of  the 
Clearwater  and  North  Fork  of  the 
Clearwater  Rivers,  the  subdivision  of 
section  33,  and  the  survey  of  lot  No.  9 
in  section  33,  in  T.  37  N.,'R.  1  E.,  Boise 
Meridian,  Idaho,  was  accepted 
September  29,  2003. 

Dated:  October  6.  2003. 
Harry  K.  Smith, 

Chief  Cadastral  Surveyor  for  Idaho. 

[FR  Dot.  0.3-25696  Filed  10-9-03;  8:45  ami 

BILUNG  CODE  4310-GG-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Managentent  Service 

Notice  on  Outer  Continental  Shelf 
(OCS)  Oil  and  Gas  Lease  Sales 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  List  of  restricted  joint  bidders. 

SUMMARY:  Pursuant  to  the  authority 
vested  in  the  Director  of  the  MMS  by  the 
joint  bidding  provisions  of  30  CFR 
256.41,  each  entity  within  one  of  the 
following  groups  shall  be  restricted  from 
bidding  with  any  entity  in  any  other  of 
the  following  groups  at  OCS  oil  and  gas 
lease  sales  to  be  held  during  the  bidding 
period  November  1,  2003,  through  April 
30,  2004.  The  List  of  Restricted  Joint 
Bidders  published  April  28,  2003,  in  the 
Federal  Register  at  68  FR  81  covered  the 
period  May  1,  2003,  through  October  31, 
2003. 

Group  1. 

Exxon  Mobil  Corporation 

ExxonMobil  Exploration  Company 
Group  II. 

Shell  Oil  Company 

Shell  Offshore  Inc. 

SWEPl  LP 

Shell  Frontier  Oil  &  Gas  Inc. 

Shell  Consolidated  Energy  Resources  Inc. 

Shell  Land  &  Energy  Company 

Shell  Onshore  Ventures  Inc. 

Shell  Offshore  Properties  and  Capital  II, 
Inc. 

Shell  Rocky  Mountain  Production  LLC 

Shell  Gulf  of  Mexico  Inc. 
Group  III. 

BP  American  Production  Company 

BP  Exploration  &  Production  Inc. 

BP  Exploration  (Alaska)  Inc. 
Group  IV. 

TOTAL  E&P  USA,  Inc. 
Group  V. 

ChevronTexaco  Corporation 

Chevron  U.S.A.  Inc. 

Texaco  Inc. 

Texaco  Exploration  and  Production  Inc. 

Dated:  September  24.  2003. 
Walter  D.  Cniickshank, 

Acting  Director,  Minerals  Management 

Service. 

|FR  Doc.  03-25738  Filed  10-9-03;  8:45  ami 

BILLING  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Colorado  River  Basin  Salinity  Control 
Advisory  Council 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Colorado  River  Basin 
Salinity  Control  Advisor>'  Council 


I7«Ja»>l     D. 


;»«<»•/ \7/->1    na    Mr.    1Q7 /FrJfl-117    rvr-triKor  ^n    onm /Mntir-oc 
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(Council)  was  established  by  the 
Colorado  River  Basin  Salinity  Control 
Act  of  1974  (Pub.  L.  9,3-320)  (Act)  to 
receive  reports  and  advise  federal 
agencies  on  implementing  the  Act.  In 
accordance  with  the  Federal  Advisory 
Committee  Act,  the  Bureau  of 
Reclamation  announces  that  the  Council 
will  meet  as  detailed  below 
DATES  AND  LOCATION:  The  Council  will 
conduct  its  annual  meeting  at  the 
following  time  and  location: 

October  28.  2003—Santii  Fe.  .Ven 
Mfxico — The  meeting  will  be  held  in 
the  Inn  at  Loretto  located  at  211  Old 
Santa  Fe  Trail.  The  meeting  will  begin 
at  1  p.m  .  recess  at  5  p.m..  and 
reconvene  briefly  the  following  day  at 
12  nt)()n, 

ADDRESSES:  The  meeting  of  the  C;oun(:il 
is  open  to  the  public:.  Any  member  of 
the  public  may  file  written  statements 
with  the  Council  before,  during,  or  up 
to  30  days  after  the  meeting,  in  person 
or  by  mail.  To  the  extent  that  time 
permits,  the  (Council  chairman  ma\ 
allow  public  presentation  of  oral 
comments  at  the  meeting.  To  allow  full 
consideration  of  inffirmation  by  Cf)unc:il 
members,  written  notK:e  must  be 
provided  to  Kib  Jacobson,  Bureau  of 
Reclamation.  Upper  Colorado  Regional 
Office.  125  South  State  Street,  Room 
6107.  Salt  Lake  City.  Utah  84138-1 147. 
telephone  (801)  524-3753;  faxogram 
(801)  524-5499;  e-mail  at: 
kjacobsonauc  usbr  i^ov  d\  least  FI\'E  (5) 
days  prior  to  the  meeting.  Any  written 
comments  received  prior  to  the  meetint; 
will  be  provided  to  Council  members  at 
the  meeting. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  will  be  to 
discuss  the  accomplishments  of  federal 
agencies  and  make  recommendations  on 
future  activities  to  control  salinity. 
Council  members  will  be  briefed  on  the 
status  of  salinity  control  aitivities  and 
receive  input  for  drafting  the  Couiu  il's 
annual  report  The  Bureau  of 
Rec:lamation.  Bureau  of  Land 
Management.  L'.S   Fish  and  Wildlife 
Service,  and  United  States  (leological 
Survey  of  the  Department  of  the  Interior. 
the  Natural  Resourt  t-s  Conservation 
Service  of  the  Department  of 
.■\griculture;  and  the  Environmental 
Protection  Agency  will  eac:h  present  .i 
prfigress  report  and  a  schedule  of 
activities  on  salinity  control  in  the 
Colorado  River  Basin  The  Ckmnc  li  will 
discuss  salinity  control  activities  and 
the  contents  of  the  reports 

It  IS  the  Bureau  of  Reclamations 
practice  to  make  c(jmments.  including 
names  and  home  addresses  of 
respondents,  available  for  public 
review   Individual  respondents  may 


request  that  their  home  address  be 
withheld  from  public:  disclosure,  which 
will  be  honored  to  the  full  extent 
allowable  by  law.  To  have  your  name 
and/or  address  withheld,  please  state 
this  prominently  at  the  beginning  of 
your  comment   Submissions  from 
organizations  or  busincisses.  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
macie  available  for  public  disc:losiire  in 
their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  Kib 

lacobson.  telephone  (801)  524-3753; 
faxogram  (801)  524-5499;  e-mail  at: 
kiacobson&iic.  usbr.gov. 

Dcitfd.  .Xiij^usi  ::i.  20(1.1. 

Kick  I..  Cold. 

Regional  Director — Upper  Colorado  Regie  in , 

Bureau  of  Reclamation. 

IFR  Doc.  0.1-24,'}75  Filed  10-'.»-U;3,  8.4,-.  anil 

BILLING  CODE  4310-MN-P 


INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-03-031] 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 

TIME  AND  DATE:  October  ItJ,  2003  at  1 1 

a  III. 

PLACE:  Room  101,  500  F  Strc^et  S\V.. 
Washington,  Dt;  20430.  Telephone: 
(202) 205-2000 

STATUS:  Open  to  the  public. 
Matters  to  be  C^onsidered 

1.  Agt'iuia  tor  future  meetings:  none. 

2.  Minutes 

■i.  R.itilii  atioii  List 

4  Inv    No   TA-42  1-4  (Certain  Ductile 
Iron  Waterworks  I'lttings  from  China) — 
briefing  and  vote  on  <  ritical 
circumstances,  and.  if  necessary. 
preliiiiiiiar\  market  disruption  and 
provisional  measures   (The  Commission 
is  1  uro'iitK  s(  heduled  to  transmit  its 
determin.ition  on  i  ntical  circumstances. 
iiid    it  ne(  ess.uN .  [irelimin.iry  market 
disruption  .liid  [Hovision.il  measures 
dftenniiiations  to  the  President  on  or 
liffore  October  20,  2003.) 

5  ( )utsfanding  action  )ac;kets:  none. 
In  ac(()rdance  with  (commission 

[loJK  y,  subject  matter  listed  above,  not 
disposed  ol  <it  the  scheduli'd  meeting. 
rna\  fie  i  .irned  oyer  to  the  agenda  of  the 
followiiit;  meeting 

issueci:  October  ».  2003. 


By  order  of  the  Commission. 
Marilyn  R.  Abbott, 

SecretaPt'  to  the  Commission. 

|FK  Dor.  o;i-2589<)  Filed  10-8-03;  1:09  pml 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 
[OJP(OJP)  Docket  No.  1389] 

Amber  Alert  Technology  Conference 

AGENCY:  Office  of  Justice  Programs, 

lustice. 

ACTION:  Notice  of  conference. 


SUMMARY:  The  Office  of  Justice  Programs 
is  announc:ing  the  AMBER  Alert 
Technology  (Conference  to  showcase 
products  that  are  available  to  support 
local,  State,  and  regional  AMBER  Alert 
programs. 

DATES:  The  conference  will  be  held  on 
December  3-4.  2003. 

ADDRESSES:  The  conference  will  take 
place  at  the  Peabodv  Hotel.  149  Union 
Avenue.  Memphis,  Tennessee  38103. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 

Laney,  Asscjciate  Administrator,  Child 
Protection  Division.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention, 
OJP,  202-616-3637.  (This  is  not  a  toll- 
free  number.) 

SUPPLEMENTARY  INFORMATION:  An 
AMBER  Alert  Technology  Conference 
will  be  held  on  December  3-4,  2003  at 
the  Peabody  Hotel  in  Memphis. 
Tennessee.  AMBER  Alert  Plan 
representatives  from  throughout  the 
country  will  participate  in  this  event. 
The  conference  is  designed  to  showcase 
products  that  are  available  to  support 
local.  State,  and  regional  AMBER  Alert 
programs.  The  conference  is  sponsored 
by  the  Department  of  Justice's  Office  of 
Justice  Programs. 

If  you  are  interested  in  participating 
in  this  event,  please  contact  Ron  Lanev 
at  202-616-3637  no  later  than  (October 
17.  2003.  Please  provide  your  name,  the 
name  of  your  organization,  and  contact 
information  (phone,  fax,  e-mail).  An 
information  packet  will  be  faxed  to 
interested  individuals.  Organizations 
partic:ipating  in  this  conference  will  be 
rc^sponsible  for  their  own  expenses. 
inc;luding  transportation,  lodging, 
meals,  set-up  fees,  media/equipment 
rentals,  and  incidentals. 

D<ili>(i:  ()(  toher  2.  2()().f 
Deborah  |.  Daniels. 

■Ass(s((;;i(  .■\tt()nu'\  Cenerui  Offit  i'  ol  lustice 

Proiirunis 

\VR  Ihu    03-2,=i7.'-il  Filed  10-0-03;  8:45  am] 

BILLING  CODE  4410-1B-P 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

September  15.  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
{OMB]  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
contacting  the  Department  of  Labor.  To 
obtain  documentation,  contact  Darrin 
King  on  202-693-4129  (this  is  not  a  toll- 
free  number)  or  E-Mail: 
king.  darrin@doI.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the  Bureau 
of  Labor  Statistics  (BLS),  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503  (202-395-7316/ 
this  is  not  a  toll-free  number),  within  30 
days  from  the  date  of  this  publication  in 
the  Federal  Register. 

The  OMB  is  particularly  interested  in 
conunents  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g. ,  permitting  electronic  submission  of 
responses. 

Agency:  Bureau  of  Labor  Statistics. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Title:  CPS  Displaced  Worker,  Job 
Tenure,  and  Occupational  Mobility 
Supplement. 

OMB  Number:  1220-0104. 

Affected  Public:  Individuals  or 
households. 

Type  of  Response:  Reporting. 


Frequency:  Biennially. 

Number  of  Respondents:  58,000. 

Annual  Responses:  58,000. 

Average  Response  Time:  8  minutes. 

Annual  Burden  Hours:  7,733. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  The  information 
collected  will  be  used  to  determine  the 
size  and  nature  of  the  population 
affected  by  job  displacements  and, 
hence,  the  needs  and  scope  of  job 
training  programs  serving  adult 
displaced  workers,  these  data  also  will 
measure  the  severity  of  the 
displacement  problem,  and  assess 
employment  stability. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FRDoc.  03-25702  Filed  10-09-03;  8:45  am] 

BILUNG  CODE  4510-43-M 


DEPARTMENT  OF  UVBOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

September  25,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation,  contact 
Darrin  King  on  202-693-4129  (this  is 
not  a  toll-free  number)  or  E-Mail: 
king.darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the  Mine 
Safety  and  Health  Administration 
(MSHA),  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  (202-395-7316  /  this  is  not  a  toll- 
free  number),  within  30  days  from  the 
date  of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Agency:  Mine  Safety  and  Health 
Administration. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Escape  and  Evacuation  Plans 
(Pertains  to  Surface  Coal  Mines  and 
Surface  Work  Areas  of  Underground 
Coal  Mines). 

OMB  Number:  121 9-005 1 . 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 

Type  of  Response:  Recordkeeping. 

Number  of  Respondents:  183. 

Number  of  Annual  Responses:  183. 

Average  Response  Time: 
Approximately  5  hours  to  prepare  a  new 
escape  and  evacuation  plan  and 
approximately  2.5  hours  to  revise  an 
existing  plan. 

Total  Estimated  Burden  Hours:  878. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  30  CFR  77.1101  required 
coal  mine  operators  to  establish  and 
keep  current  a  specific  escape  and 
evacuation  plan  to  be  followed  in  the 
event  of  a  fire.  The  plan  is  used  to 
instruct  employees  in  the  proper 
method  of  exiting  work  areas. 

Agency:  Mine  Safety  and  Health 
Administration. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Records  of  Preshift  and  Onshift 
Inspections  of  Slope  and  Shaft  Areas 
(Pertains  to  Slope  and  Shaft  Sinking 
Operations  at  Coal  Mines). 

OMB  Number:  1219-0082. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  Each  shift. 

Type  of  Response:  Recordkeeping. 

Number  of  Respondents:  35. 

Number  of  Annual  Responses:  1 1 ,858. 

Average  Response  Time:  1.25  hours. 

Total  Estimated  Burden  Hours: 
14,823. 

Total  Annualized  Capital/Startup 
Costs:  SO. 
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Tntiil  Annual  cosfs  lopfaitin^,/ 
maintaining  <\'stfnis  'ir  fninha^in^ 
>t'n.icfs  SO 

Pfsraption   M)(:FK  77  I'lOl  nHjuirt's 
(  n,il  mint"  nptTiitors  tn  (  oiiiiuc  t 
cxannnatinns  ot  slop*-  .iiid  stiatt  .irtvi^ 
tor  ha/.drciiius  conditiniis,  nu  liitiiiiL; 
tc^ts  tdf  iiu'thdnf  and  Dwtjt'ii 
dt'fiiH'rK  u's.  hffort'  and  (iuniii;  im(  ii 
shift  and  txdiin'  blastiriL;   Rci  urds  of  thi' 
rt'sults  of  tht-  mspiHtinns  art'  rcquirt'd  ti  i 
be  kept 

Ira  1  .  Mills, 

Depart nwntal  Clearance  Officer. 

IFR  D(H    ()i-2S7()  (  Filfii  10-9-03;  8:45  am] 

BILLING  CODE  4510-4J-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,695] 

Agere  Systems,  Irwindale,  California; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Se'i  tion  22\  of  the  Trade 
Act  of  1474,  111  investigation  was 
initiated  on  Autjust  27,  2003.  in 
response  to  a  worker  petition  filed  on 
befialt  of  workers  at  .Ajere  .S\stems, 
Irwindale,  (ialifornia 

Tfie  petition  regardint;  the 
investigation  has  been  detained  in\'alid 
Petitions  must  be  signed  bv  three 
workers,  a  dulv  authorized 
representativf-  of  sue  h  workers,  the 
eniplover  of  suc:h  worker^,  or  an 
appropriate  state  official 

The  petition  submitted  m  this  case 
does  not  contain  valid  signatures  of  anv 
of  the  above,  (ionsecjuenth",  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated 

Signed  111  VVa.shington.  DC,  this  10th  day  of 
Septemtier.  200. i 

Richard  Church, 

Cert  ity  nig  UlfutT,  Division  of  Trade 
Adjustment  Assistance. 

:FR  r)o<    I)  !-2,t'20  Filed  10-9-03;  8:45  ami 
BILUNG  COOe  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,694] 

Apparel  Ventures,  Inc.,  South  Gate, 
California;  Notice  of  Termination  of 
Investigation 

Piirsuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  rm  August 


27.  200. i.  ill  response  to  <i  [jetition  filed 
tn  a  <  oinpanv  official  on  behalf  of 
workers  at  Apparel  Ventures.  ln(    . 
.South  Ciate.  ( l.ilifornia 

The  petitioner  has  recpie^ted  tfiat  the 
[letition  bi-  withdrawn   ( ionsecjuentlw 
the  iiu  I'stig.itioii  ha->  been  ternunated. 

Signed  at  Washington.  DC.  this  9th  day  of 
.September   20(1.3. 

Ki(  hard  Chun  h. 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-25732  Filed  10-9-03;  8:4.=>  am] 

BILLING  CODE  45ia  30  P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,641] 

Ault  Incorporated,  Minneapolis,  MN; 
Notice  of  Termination  of  Investigation 

Pursuant  to  .Sei  tion  221  of  the  Trade 
Act  of  m74.  an  iin  t'stig.ition  was 
initi.ited  on  .\ugiist  2  1.  200.5  in  ri'S[)onse 
to  a  worker  petition  v%hich  was  filed  tiv 
a  coiiip<ui\  offii  i,il  on  behalf  of  workers 
at  Ault  liK  orporated.  Minneapolis. 
Minnesota  (TA-VV-.T2,ti41). 

The  petitioner  has  requested  that  the 
petition  !)»'  withdrawn  (ionsequentlv. 
further  iiut'stigatioii  in  tins  case  would 
ser\e  iin  purpose.  ,iiid  the  investigation 
^la^  bt't'ii  ;erniiiiated. 

Signed  in  Washington.  D('.  this  Hth  day  of 
September  2003 

Richard  (!huri  h,  ^ 

Certifying.  (  >ith  rr.  Division  of  Trade 

Adjustmtiil  .^sslstance. 

(FR  Doc.  03-25733  Filed  10-9-03;  8:45  ami 

BILLING  CODE  4510- 30  P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration  / 

[TA-W-52,726] 

Brad  Aga  Set  Net  Operation,  Larsen 
Bay,  Alaska;  Notice  of  Termination  of 
Investigation 

Pursuant  to  sei  tion  221  of  the  Trade 
.'\(  t  of  1474,  as  amended,  an 
investigation  was  initiated  on 
September  3,  2003,  in  response  to  a 
petition  filed  hv  a  company  official  on 
behalf  of  workers  of  the  Brad  Aga  Set 
.\et  Operation,  Larsen  Bay,  Alaska. 

The  investigation  revealed  that  the 
sub|ect  firm  did  not  separate  or  threaten 
to  separate  a  significant  number  or 
proportion  of  workers  as  required  by 
section  222  of  the  Trade  Act  of  1974. 


Significant  number  or  proportion  of  the 
workers  means  that  at  least  three 
workers  in  a  firm  with  a  workforce  of 
ft^wer  than  50  workers  would  have  to  be 
affe(  ted.  Separations  by  the  subject  firm 
did  not  meet  this  threshold  level; 
cons(?quently  the  investigation  has  been 
terminated. 

,Sii;nrci  at  Washinuion,  IJC,  this  lOlh  (lav  of 
Si'pit'inliiT.  2(11)  t. 

I.inda  C  Punle, 

C'(7((/v;nt;  H/n.  it.  Division  uf  Inidi 
Adjustment  A-^si.^tance. 

:lKI)n(     (H-2'.:'l')  Hied  tO-'l-O.i:  H:4.n  ,im| 
BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,8191 

BSN-Jobst,  Inc.,  Rutherford  College, 
NC;  Notice  of  Termination  of 
Investigation 

Pursuant  to  stiction  221  of  the  Trade 
Act  of  1974.  as  amended,  an 
investigation  was  initiated  on 
September  1 1.  2003,  in  response  to  a 
worker  petition  filed  bv  a  company 
official  on  behalf  of  workers  at  BSKl- 
lobst.  Inc..  Rutherford  College.  North 
Carolina. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC,  this  17th  day  of 
September.  200.3 

Richard  Church. 

(  ri-titvinii  ( )tfi(  IT.  Division  of  Trade 
.■\diustnu'nl  A'>^istancf 

!FR  [)()(    l),!-2,"i71H  Filed  10-4-03;  8:45  am] 
BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
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adjustment  assistance  under  Title  D, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 


Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  20,  2003. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown,  below,  not  later  than  October  20, 
2003. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 


the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210. 

Signed  at  Washington.  DC,  this  22nd  day 
of  September  2003. 

Timothy  Sullivan. 

Director.  Division  of  Trade  Adjustment 
Assistance. 


Appendix 

[Petitions  instituted  between  09/02/2003  and  09/05/2003] 


TA-W 


52,708 
52,709 
52.710 
52.711 
52.712 
52.713 
52,714 
52,715 
52,716 
52.717 
52,718 
52,719 
52,720 
52.721 
52.722 
52.723 
52,724 
52,725 
52,726 
52,727 
52.728 
52.729 
52.730 
52.731 
52.732 
52.733 
52,734 
52,735 
52,736 
52,737 
52.738 
52.739 
52.740 
52.741 
52.742 
52.743 
52.744 
52,745 
52.746 
52.747 
52.748 
52.749 
52.750 
'52,751 
52,752 
52.753 
52.754 
52.755 
52,756 
52,757 
52,758 
52.759 
52,760 
52,761 
52,762 
52,763 


Subject  firm 
(petitioners) 

Carolina  Pad  and  paper  Co,  (Co,)  

Kana  Software  (Wkrs)  

Conso  Infematlonal  Corp.  (Comp)  

AT&T  Wireless  Services  Inc.  (State) 

Maytag  Appliances  (Comp)  

Gilbert  Brothers  Fisheries  (Comp) 

FIsfiIng  Vessel  (FA/)  RImrock  (Comp) 

TIngley  Rubber  (Union)  

Unlprise  (Wkrs)  

PSC  Metals  Inc.  (Comp) 

I.T.W.  Foils  (Wkrs)  

Padgett  Fumlture  Mfg.  Cop.,  Inc.  (Comp) 

Ampenol  T&M  Antennas  (Wkrs) 

Cascade  Fibers  Company  (Wkrs)  

Conso  Intemational  Corp  (Comp)  

W-Phone,  Inc.  (state) 

FA/  Ruthie  (Comp) 

FIsfiIng  Vessel  (FA/)  Bad  Betty  (Comp)  

Brad  Aga  Setnet  Operation  (Comp)  

Pryor  Fish  Camp  (Comp)  

TRW  Automotive  (MN)  

TRW  Automotive  Electronics  (MN) 

Benwick  Weaving,  Inc.  (Wkrs)  

Heraeus  Quartztech,  Inc.  (NJ) 

Agere  Systems  (IBEW) 

Implementation  Strategies,  Inc.  (Comp) 

Bend  Tec,  Inc.  (MN)  

Guardian  Industries  Corporation  (Comp)  

Lala  Ellen  Knitting  (Comp) 

TrIQuint  Optoelectronics  (Comp) 

Vermont  Tubbs  (Comp)  

Springs  Industries  (Comp) 

HV  Wood  Products,  Inc.  (Comp) 

Ettco  Tool  Co.  (lAMAW)  

FIsfiercast,  Inc.  (Comp)  

Hewlett  Packard  (ID)  

Rockwell  Automation  (Comp)  

Erie  Power  Tecfinologles,  Inc.  (Wkrs) 

Piano  Molding  Company  (Comp)  

Sllgfi  Furniture  Company  (Comp) 

Honeywell  Industry  Solutions  (Wkrs) 

Akin  Industries  (Comp)  

Penn  Union  Corporatk)n  (Wkrs)  

Cliffs  Mining  Services  Company  (Wkrs) 

TRW  (Comp) 

Metal  Powder  Products  Company  (Comp) 

ACS  Industries,  Inc.  (Comp) 

Fishing  Vessel  (F/V)  Kaja  marie  (Comp)  

West  Point  Fisheries  (Comp)  

State  of  Alaska  Commission  Fisheries  (Comp) 

Bear  Garden  Fisheries  (Comp)  

FA/  K2  (Comp) 

Fisfiing  Vessel  (F/V)  Freedom  (Comp)  

Fishing  Vessel  (F/V)  Leopard  (Comp) 

TT  Group,  Inc.  (Comp)  

Philadelphia  Chewing  Gum  Corporation  (Comp) 


Location 


Chariotte.  NC  

Menio  Park.  GA  

Union.  SC  

LIvermore.  CA 

Amana,  lA 

Kodlak,  AK 

Kodiak.  AK  

So.  Plainfield.  NJ  

Dayton,  OH  

Cleveland,  OH  

East  Brunswick,  NJ  ., 

Calhoun,  TN  

Vernon  Hills,  IL  

Sanford.  NC 

Union,  SC  

Highlands  Ranch,  CO 

Petersburg,  AK  

Homer,  AK  

Larsen  Bay,  AK  

Kodiak.  AK  

Rushford,  MN  

Winona,  MN  

Ben«ick,  PA  

Fairfield,  NJ  

Reading,  PA  

Brooklyn,  NY 

Duluth,  MN 

Lewlstown,  PA  

Fort  Payne,  AL  

Breinlgsville,  PA 

Brandon,  VT  

Gainesville,  GA 

Hughesville,  PA  

York,  PA  

Watenown,  NY  

Boise,  ID  

Dublin,  GA  

Erie.  PA  

Piano.  IL  

Holland,  Ml  

Phoenix,  AZ  

Monticello,  AR  

Edint)oro,  PA  

Ishpeming,  Ml  

Jackson,  Ml  

Coldwater,  Ml  

Woonsocket,  Rl  

Camano  Island  WA  , 

Bend,  Or  

Soldotna,  AK 

Kodiak,  AK 

Cordova,  AK  

Mt.  Vemon,  WA  

Kenai,  AK 

Aurora,  MO  

Havertown,  PA 


Date  of 

Date  of 

Institution 

petition 

09/02/2003 

08/25/2003 

09/02/2003 

08/27/2003 

09/02/2003 

08/29/2003 

09/02/2003 

08/29/2003 

09/02/2003 

08/25/2003 

09/02/2003 

08/28/2003 

09/02/2003 

08/28/2003 

09/02/2003 

08/04/2003 

09/0272003 

08/29/2003 

09/02/2003 

08/19/2003 

09/02/2003 

08/21/2003 

09/02/2003 

08/25/2003 

09/02/2003 

08/28/2003 

09/02/2003 

08/28/2003 

09/02/2003 

08/29/2003 

09/02/2003 

08/28/2003 

09/03/2003 

08/20/2003 

09/03/2003 

08/19/2003 

09/03/2003 

08/21/2003 

09/03/2003 

08/20/2003 

09/03/2003 

08/25/2003 

09/03/2003 

08/25/2003 

09/03/2003 

08/15/2003 

09/03/2003 

08/29/2003 

09/03/2003 

08/15/2003 

09/03/2003 

08/26/2003 

09/03/2003 

08/22/2003 

09/03/2003 

08/21/2003 

09/03/2003 

08/21/2003 

09/03/2003 

08/18/2003 

09/03/2003 

08/19/2003 

09/03/2003 

08/26/2003 

09/03/2003 

08/28/2003 

09/03/2003 

08/21/2003 

09/03/2003 

08/17/2003 

09/03/2003 

08/27/2003 

09/03/2003 

08/26/2003 

09/03/2003 

08/28/2003 

09/03/2003 

08/26/2003 

09/03/2003 

08/26/2003 

09/03/2003 

08/28/2003 

09/03/2003 

08/25/2003 

09/03/2003 

07/20/2003 

09/03/2003 

08/19/2003 

09/03/2003 

08/27/2003 

09/03/2003 

08/08/2003 

09/04/2003 

08/20/2003 

09/04/2003 

08/31/2003 

09/04/2003 

08/27/2003 

09/04/2003 

08/29/2003 

09/04/2003 

08/31/2003 

09/04/2003 

08/25/2003 

09/04/2003 

08/21/2003 

09/04/2003 

09/02/2003 

09/04/2003 

08/29/2003 

09/04/2003 

08/22/2003 
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TA-W 


52  764 
52  765 
52  766 
52767 
52  768 
52  769 
52,770 
52,771 
52  772 
52  773 
52.774 


Appendix — Continued 

(Petitions  instituted  between  09/02/2003  and  09/05/2003] 


Subject  firm 
(petitioners) 


Location 


Bimex  Industnes  (AFLCIO)  

Micro  Motion    Inc    (CompI 
American  Suessen  Corp   (NCi 
Karen  Manufacturing  iNJi    


Wales,  Wl 

Boulder   CO 

Charlotte   NC 

Elizabeth   NJ 

Titan  Plastics  Group  iComp)  Portage,  Ml 

Amencan  Fiber  and  Finishing   Inc   (Comp)  Newberry   SC 

Tower  Mills    Inc    (Compi  Burlington   NC 

Centrai-PA  Distribution  and  Warefiouse  (Wkrs) Reedsville   PA 

Baltimore  Marine  Ind   (lAMAW) Baltimore   MD 

Lebanite  Corporation  (WCIW)    Lebanon   OR 

Weyersaeuser  Company  (Wkrs)  N  Bend  OR 


Date  of 
institution 


09/04/2003 
09/04/2003 
09/04/2003 
09/04/2003 
09/04/2003 
09/05/2003 
09/05/2003 
09/05/2003 
09/05/2003 
09/05/2003 
09/05/2003 


Date  of 
petition 


09/03/2003 
09/03/2003 
08/28/2003 
08/04/2003 
08/27/2003 
09/05/2003 
08/27/2003 
09/04/2003 
09/05/2003 
09/03/2003 
09/03/2003 


'FR  Di.    m-l'T-O-,  Filed  U>-tl-03;  8:45  am) 
BILLING  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-37.240] 

Chevron  Products  Company, 
Roosevelt,  UT,  Notice  of  Revised 
Determination  on  Reopening 

Tfu'  Dt'pdrtnii'iit  nt  [..itrnr  ri'npi-ned 
tht'  pt'titinn  iint'>tii;<itii»n  tnr  wnrkfrs  of 
the  siih|iM  t  firm 

Ttv  T.\.\  [>'titMii  tilt'ii  with  the 
Ofpartnii'iif  nn  ht'halt  mI  \Miri>.t'rs  of 
(;ht'\Tnii  Prnihii  ts  (  iiiiifKiiiv  .  RoDSHveit. 
I 'tab.  was  initi.iff(i  .in  Ft-bruarv  4.  2(»H) 
Tht'  fji'titiiiri  in\f  stiyatKin  i  (ini.luilcii 
that  th>'  siibitM  t  firm  (iid  nnt  prmiui  •■  iin 
arti(  If  and  thert'tori'  it.s  wori>.f'rs  were 
not  eligible  fur  ctTtifu  atimi.  The 
negative  rleteriuination  was  issued  on 
Februar\  17.  :i()0().  and  puhlisheti  m  the 
Federal  Register  on  Mart  h  17.  2000  ((i5 
FR  14Hi7!  ' 

Hi.)wev>'r.  the  [department  deti'riniiies 
on  reopening  that  because  Chev  run 
Products  C'ompanv.  Rno.sevelt,  L'tah  is 
affiliated  with  Chevron  L'SA  Production 
Clompanv  (as  both  are  whollv  owned 
subsidiaries  of  C^hevron  L'SA.  Ini   )  the 
Department  finds  the  twn  firms 
constituted  an  integrate'd  produr  tion 
pro(  ess.  the  final  products  of  which  are 
crude  oil  and  natural  gas. 

The  Department,  on  lulv  B.  \^99. 
issued  a  certification  of  eligibilitv  for 
workers  of  (Chevron  I'SA  Production 
(Company  in  l'tah.  to  applv  for  trade 
adiustment  assistance  (TA-VV-36.295I) 
That  c:ertification  was  supported  bv 
increased  company  imports  of  c:rude  oil 
in  [anuary-March  1^)99  compared  to  the 
same  time  period  of  1498  Therefore,  the 
Department  certifies  the  (Ihevron 
Products.  Roosevelt,  Utah,  workers  as 
eligible  for  assistance  under  T.\A. 


The  same  worker  group  had  been 
denied  eligibilit\  to  ,i[)pl\  for  \AFT.\- 
T.\.\  iiiiil'M  pi'titimi  miinber  N.M'TA- 
.{H,t4    I  hf  I  iiit.Ml  ,st  ites  (  jiurt  of 
Ii'tern.iti.MMl  I'r.iili'  il  'SC^IT)  rem.inded 
for  tiirthfi  iiivi'stigalion  the  .Secri'tar\  of 
Labor  >  ii.'^,,ii\,.  \AFTA-TAA 
detii  iiiiii.iliou  in  h'ornirr  Hmplovees  of 
Chnron  Products  (J)ivpiin\  \    I '  S 
Sern-tmr  nt  Lihor  [0()-()H-m4m] 
Further  investigation  in  that  remand 
resulti'il  m  .i  ntn^.itue  decision   The 
USdlT  again  rem.inded  th.it  petition 
denial  for  further  iiuestigation  and 
ordered  the  Dep.irtment  to  .ig.iin 
consider  whether  the  workers  lost  their 
jobs  because  of  increased  imports  and 
whether  the  (:hevron  Prodiu  ts  (ioinpanx 
workers  could  be  determined  eligible  for 
\.\FTA-TAA  as  Sei  ond.iniv  Affected 
undiT  the  ■  St.itement  lit  .\diiiinistrative 
.\i  timi 

Althou'_;li  \\  r  (  ondu(  ted  an  additional 
nnestigation  about  whether  the 
(  he\ron  Products  workers  were 
[iroiiui  tinn  workers,  we  believe  that  our 
de(  ision  that  Chevron  Protjucts  is  an 
appropriate  subdivision  of  (]lie\ron 
USA  miiot.s  both  that  in(|uir\  and  the 
m(]uir\  into  whether  the  workers 
quality  as  secondary  workers  under  the 
Statement  of  Administrati\e  Action. 
Since  the  workers  were  a  part  of  a  firm 
whi(  h  [iroduces  an  article,  crude  oil. 
under  L.ifior's  existing  rules,  the 
I  harai  terization  of  the  workers  as 
prodiK  tion  or  service  workers  becomes 
irrelevant  be(  ,iuse  that  distinction  onlv 
arises  m  i  ases  where  the  workers  are 
emplo\e(i  bv  sejiarate  firms  or  there  are 
subdivisions  within  the  firm  that 
prodiH  f  .irtu  les  that  <ire  separately 
identifiable   .Similarly,  since  the 
workers  are  part  of  the  firm  that 
[irodu(  ed  the  article,  they  cannot  be 
secondarv  workers,  who,  bv  definition, 
are  employed  by  separate  firms. 


Conclusion 

,\tter  careful  consideration  on 
reopening,  it  is  concluded  that 
increased  imports  of  articles  like  or 
directly  competitive  with  crude  oil 
produced  by  (Tihevron  USA  Production 
and  its  affiliate  Chevron  Products 
Company.  Roosevelt,  Utah,  contributed 
importantly  to  the  decline  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  of  the  sub)ec;t 
firm. 

In  at:c:ordance  with  the  provisions  of 
the  Trade  Act  of  1974.  I  make  the 
tollowing  revised  determination: 

".Ml  workers  of  Chevron  Pro(lu(  ts 
Ciini[),in\,  Koosrvclt.  t't<)h.  who  fjeciine 
iMt.ilU  iir  [i,trlj,ilK  separated  Irum 
t'liipldv  iiieiit  on  or  after  jaiuiarv  4,  1999. 
through  two  years  from  ttie  date  of 
I  ert!fii:atii)n.  iire  eligible  to  applv  for 
iilinstnieii!  .issistance  under  Section  22'A  of 
lhi>  [  i.iile  .\i  I  iiF  1974    ' 

Sigiieti  in  \y,ishiiigti.m.  UC.  this  2.Tth  da\  of 
September  ZOOA 
Linda  G.  Poole, 

(.rrti\\inu  ( )lti(  IT.  Division  o]  I'radt' 
Adiw-tnwnt  A^sisluncp. 

!FR  Dili     (),l-2'i72b  Filed  l()-9-();i;  H:4.S  am] 
BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52.706] 

Compaq  Computer  Corporation, 
Denver,  CO;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  29,  2003  in  response 
to  a  worker  petition  which  was  filed  by 
the  State  TAA  Coordinator  on  behalf  of 
workers  at  Compaq  Computer 
Corporation,  Denver,  Colorado. 
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The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC,  this  8th  day  of 
September.  2003. 
Richard  Church, 

Certifving  Officer,  Division  of  Trade 

Adjustment  Assistance. 

|FR  Doc.  03-25731  Filed  10-9-03;  8:45  am) 

BILLING  CODE  4510-30-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-51,938] 

Tlie  Eurelca  Company,  White 
Consolidated  Ltd.,  Electrolux 
Professional,  Inc.,  El  Paso,  Texas; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  June 
17,  2003,  applicable  to  workers  of  The 
Eureka  Company,  El  Paso,  Texas.  The 
notice  was  published  in  the  Federal 
Register  on  July  3,  2003  (68  FR  39977). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  vacuum  cleaners. 

New  information  shows  that  some 
workers  separated  from  employment  at 
the  subject  firm  had  their  wages 
reported  under  a  separate 
unemployment  insurance  (UI)  tax 
account  for  White  Consolidated  LTD., 
Electrolux  Professional,  Inc. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
The  Eureka  Compemy,  White  « 

Consolidated  LTD.,  Electrolux 
Professional,  Inc.,  El  Paso,  Texas  who 
were  adversely  affected  by  increased 
imports. 

The  amended  notice  applicable  to 
TA-W-51,938  is  hereby  issued  as 
follows: 

All  workers  of  The  Eureka  Company. 
White  Consolidated  LTD.,  Electrolux 
Professional,  Inc.,  El  Paso,  Texas,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  May  9,  2003,  through 
|une  17.  2005,  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974. 


Signed  at  Washington,  DC  this  30th  day  of 
September  2003. 
Richard  Church, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

IFR  Doc.  03-25711  Filed  10-9-03:  8:45  am] 
BILUNG  COOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,714] 

Fishing  Vessel  (F/V)  Rimrock,  Kodiak, 
AK;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  2,  2003  in  response  to  a 
petition  filed  by  a  company  official  on 
behalf  of  workers  of  the  Fishing  Vessel 
(F/V)  Rimrock,  Kodiak,  Alaska. 

All  workers  were  separated  from  the 
subject  firm  more  than  one  year  before 
the  date  of  the  petition.  Section  223(b) 
of  the  Act  specifies  that  no  certification 
may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington.  DC  this  10th  day  of 
September,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-25730  Filed  10-9-03;  8:45  am] 

BILUNG  CODE  451fr-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,523] 

Hanes  Dye  &  Finishing  Company, 
Winston-Salem,  NC;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  12,  2003  in  response 
to  a  worker  petition  which  was  filed  by 
a  company  official  on  behalf  of  workers 
at  Hanes  Dye  &  Finishing  Company, 
Winston-Salem.  North  Carolina. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 


Signed  in  Washington,  DC.  this  9th  day  of 
September  2003. 
Richard  Church, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

IFR  Doc.  0.3-25736  Filed  10-9-03;  8:45  am) 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,235] 

Honeywell  Nylon,  Inc.,  Including 
Leased  Workers  of  Base  Corporation 
Fiber  Division,  Anderson,  South 
Carolina;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  1,  2003,  applicable  to  workers  of 
Honevwell  Nylon,  Inc.,  Anderson. 
South  Carolina.  The  notice  was 
published  in  the  Federal  Register  on 
August  18.  2003  (68  FR  49523). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  nylon  fibers. 

Information  provided  by  the  company 
shows  that  all  employees  of  the 
Anderson,  South  Carolina  location  of 
the  subject  firm  are  leased  employees  of 
BASF  Corporation.  Fiber  Division. 

Information  also  shows  that  workers 
separated  from  employment  at  the 
subject  firm  had  their  wages  reported 
under  a  separate  unemployment 
insurance  (UI)  tax  account  for  BASF 
Corporation. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  temporary 
workers  of  BASF  Corporation,  Fiber 
Division  working  at  Honeywell  Nylon, 
Inc.,  Anderson,  North  Carolina. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Honeywell  Nylon,  Inc.  who  was 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-52,235  is  hereby  issued  as 
follows: 

All  workers  of  Honeywell  Nylon,  Inc.. 
including  leased  workers  of  BASF 
Corporation.  Fiber  Division,  Anderson,  South 
Carolina,  who  became  totally  or  partially 
separated  from  employment  on  or  after  luly 
7,  2002.  through  August  1.  2005,  are  eligible 
to  apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 
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Signed  .It  Washington,  DC  this  IQth  iIh\  nf 
SvpttTiiber  200.i. 

Richard  Church, 

Certihinfi  Officer.  Division  of  Trade 

Adiustincnt  Assistance 

|FK  I)o(    0.!-25707  Filed  10-9-03;  8:45  ami 

BILUNG  CODC  ♦510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,8221 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,733] 

Implementation  Strategies,  Inc., 
Brooklyn,  NY;  Notice  of  Termination  of 
Investigation 

Pursuant  to  StHtinn  221  of  th^  Tr.iiif' 
Art  of  1974.  as  dinended.  an 
invt-stigation  was  initiated  on 
September  3.  2003  in  response  to  a 
petition  filed  by  a  companv  offic  lal  on 
behalf  of  workers  of  ImpU'mentation 
Strategies.  Inc..  Brooklvn,  .New  V'ork, 

The  petition  regarding  the 
investigation  has  been  (leemed  invalid 
In  order  t(j  establish  a  valid  worker 
group,  there  must  be  at  least  three  full- 
time  workers  emploved  at  some  point 
during  the  period  under  investigation 
Workers  of  the  group  subject  to  this 
investigation  did  not  meet  this 
threshold  level  of  emplovment 
Consequently,  the  investigation  has 
been  terminated 

Signed  in  Washington.  DC  this  10th  dav  of 

S.'pt^'mhtT  200T 

Ric:hard  Church, 

Certifying  Officer.  Division  of  Trade 

,\diustment  Assislance. 

IFR  Dor  03-2,5727  Filed  1O-9-03;  8:45  am) 

BILLING  CODE  4510- 30-P 


JacksonLea,  Santa  Fe  Springs, 
California;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  in\estigation  was 
initiated  on  September  1 1.  2003,  in 
response  to  a  petition  filed  bv  a 
(  ompaiiv  official  on  behalf  of  workers  at 
lai  ksonl-ea.  .Sant.i  Fe  ,S{)rings. 
( ialifornia. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

.Signed  111  Washington.  iX,.  this  i~ih  ii,i\  ol 
September.  200;i. 
Richard  Church, 

iA'ititvuig  Dllh  IT.  Division  of  Trade 
.Adiustment  Assistance. 
FK  1).  M    (H-2'")717  Filed  10-<l-nf;  H:4=i  ami 

BU.UNG  CODE  4Sia-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitiiuis  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendi.x  to  this 
notice    I'lion  receipt  of  these  pcjtitions. 
the  Ilirec  tor  of  the  Uivision  of  Trade 
.\iliustrient  .\ssistance.  Employment 


and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Direc:tor,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  20,  2003. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  October 
2003. 


The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Direc:tor,  Division  of  Trade 
Adjustment  Assistant,  Employment  and 
Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

,Sii;ne(i  rit  W.ishington.  DC.  this  12th  (iav  ol 
.Sc])lernlHM  20():i 
Tiinolhv  .Sullivan, 

llin-i  1(11.  Divisian  (il  Tradi'  .■\diii^tni('iU 
.\ssi^tiin(  r. 


Appendix 

[Petitions  instituted  between  08.25,2003  and  08/29'2003] 


TA-W 


Subject  firm 
(petitioners) 


Lcx;ation 


52,670  Joy  Mining  Machinery  (Wkrs)  '  Abingdcn   VA 

52  671  Siebel  Systenns  (CA  Emeryville,  CA 

52  672  Intel  Corporation  I  Comp  I  Hillsboro   CA 

52  673  Belden  Wire  and  Cable  (Comp)  Richmond,  IN 

52  674  ADM  Milljng  Company  (MN)    Minneapolis.  MN  

52  675  Bills  Bonus  Dollar  Store  (Wkrs)  Adamsville   TN 

52  676A  Detender  Services  (Wkrsi Salisbury.  NC 

52  676B  Defender  Services  (Wkrs )    Concord   NC  

52  676C  Defender  Services  (Wkrs  I    Eden   NC 

52  676  Defender  Services  (Wkrs)  Kannapolis,  NC 

52.677  Westinghouse  Electric  Company  (Wkrs)    Monroeville.  PA 

52.678  Cooper  Industries  (Compi    Montebello  CA  

52.679  GN  Netcom  (Comp)  Nashua   NH 

52.680  Vaughan  Furniture  Company  (Comp)  Johnson  City.  TN 

52.681  Reuther  Mold  and  Mfg  iWkrs)      Cuyahoga  Falls,  OH 

52.682  Continental  Teves  (Comp)  Asheville.  NC 

52  683  Thomasville  Furniture  Industnes   Inc   (Compl    Thomasville.  NC 

52.684  PSC  Metals,  Inc  (Comp)  Cleveland.  OH 

52.685  Mead  Westvaco  (Comp)  Greenville.  GA 

52.686  Avi  Corporation  ;Comp)  Queensbury,  NY  


Date  of 

Date  of 

institution 

petition 

08/26/2003 

08/21/2003 

08/25/2003 

08/19/2003 

08/25/2003 

08/22/2003 

08/25/2003 

08/22/2003 

08/25/2003 

08/22/2003 

08/25/2003 

08/19/2003 

08/25/2003 

08/22/2003 

08/25/2003 

08/22/2003 

08/25/2003 

08/22/2003 

08/25/2003 

08/22/2003 

08/25/2003 

08/23/2003 

08/25/2003 

08/15/2003 

08/25/2003 

08/25/2003 

08/26/2003 

08/21/2003 

08/26/2003 

08/15/2003 

08/26/2003 

08/18/2003 

08/26/2003 

08/25/2003 

8/26/2003 

8/19/2003 

08/26/2003 

08/21/2003 

08/26/2003 

08/14/2003 
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Appendix— Continued 

[Petitions  instituted  between  08/25/2003  and  08/29/2003] 


TA-W 


Subject  firm 
(petitioners) 


Location 


52.687  

52.688  

52.689  1 

52.690  1 

52.691  I 

52.692  I 

52.693  

52.694  

52.695  

52.696  

52.697  

52.698  

52.699  

52.700  

52.701  

52.702  

52.703  

52.704  

52.705  

52.706  

52.707  


Renfro  Corporation  (Comp)  

Howes  Leather  Corporation  (Comp)  

Alkahn  Labels,  (Comp)  

Zawick  Manufacturing  (UNITE)  

American  Bag  Corp.  (Comp)  

Lego  Systems,  Inc.  (Wkrs)  

CTS  Corporation  (UAW)  

Apparel  Ventures  (Comp) 

Agere  Systems  (Wkrs) 

Hiiti  (Wkrs)  

Pryor  Fish  Camp  (Comp)  

Rohm  and  Haas  Company  (Wkrs)  , 

Delphi  Automotive  Systems  (lUE)  

Circuit  Science  (MN) 

DB  Systems,  Inc.  (WA) 

Atlas  Castings  and  Technology  (Wkrs)  

Mcl^un-ay  Fabrics  Jamesville,  Inc.  (Comp) 

Brindar  (Comp)  

Trojan  Steel  Co.  (Wkrs) 

Compaq  Computer  Corp.  (CO)  

Parker  Hannifin  Co.  (Wkrs)  


Pulaski,  VA  

Cunwensville,  PA 

Cochran,  GA  

Hellertown,  PA  .  .. 

Winfield,  TN  

Enfield,  CT  

Elkhart,  IN  

South  Gate,  CA  .. 
Tewindale,  CA  .... 

Tulsa,  OK 

Kodiak,  AK  

Philadelphia,  PA  . 

Moraine,  OH  

Plymouth,  MN  

Redmond.  WA  ... 

Tacoma,  WA 

Jamesville,  NC  ... 
Gresham,  OR  .... 
Charleston,  WV  . 

Denver,  CO 

Green  Camp,  OH 


Dale  of 

Date  of 

institution 

petition 

08/27/2003 

08/15/2003 

08/27/2003 

08/26/2003 

08/27/2003 

08/15^003 

08/27/2003 

08/19/2003 

08/27/2003 

08/26/2003 

08/27/2003 

08/15/2003 

08/27/2003 

C8/2t/2003 

08/27/2003 

08/25/2003 

08/27/2003 

08/18/2003 

08/28/2003 

08/26/2003 

08/28/2003 

08/20/2003 

08/28/2003 

08/28/2003 

08/28/2003 

08/11/2003 

08/28/2003  ' 

08/27/2003 

08/28/2003 

08/27/2003 

08/29/2003 

08/25/2003 

08/29/2003 

08/18/2003 

08/29/2003 

08/26/2003 

08/29/2003  1 

08/22/2003 

08/29/2003  , 

08/27/2003 

08/29/2003 

08/27/2003 

[FR  Doc.  03-25706  Filed  10-9-03;  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,692] 

Lego  Systems,  Inc.,  Sliows  &  Events 
Department,  Enfield,  Connecticut; 
Notice  of  Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
27,  2003,  in  response  to  a  worker 
petition  filed  on  behalf  of  workers  at 
Lego  Systems,  Inc.,  Shows  7  Events 
Department,  Enfield,  Connecticut. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  9th  day  of 
September,  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-25721  Filed  10-9-03;  8:45  am] 

BILLING  CODE  4510-afr-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,650] 

Marlcwins  Beauty  Products,  inc.. 
Formerly  Known  as  AM  Cosmetics, 
North  Arlington,  NJ;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
9,  2003,  applicable  to  workers  of 
Markwins  Beauty  Products,  Inc.,  North 
Arlington,  New  Jersey.  The  notice  was 
published  in  the  Federal  Register  on 
June  3,  2003  (68  FR  33197). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  cosmetics.  The  subject  firm  originally 
named  AM  Cosmetics  was  reneimed 
Markwins  Beauty  Products,  Inc.  in 
March,  2003.  The  State  agency  reports 
that  some  workers  wages  at  the  subject 
firm  are  being  reported  under  the 
Unemployment  Insurance  (UI)  tax 
account  for  AM  Cosmetics,  North 
Arlington,  New  Jersey. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Markwins  Beauty  Products,  Inc.  who 


were  adversely  affected  by  increased 
imports. 

The  amended  notice  applicable  to 
TA-W-51,650  is  hereby  issued  as 
follows: 

All  workers  of  Markwins  Beauty  Products, 
Inc.,  formerly  known  as  AM  Cosmetics, 
North  Arlington,  New  Jersey,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  April  10.  2002, 
through  May  9,  2005,  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington.  DC  this  10th  day  of 
September  2003. 
Richard  Church, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-25712  Filed  10-9-03;  8:45  am) 

BILUNG  CODE  45ia-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,852] 

Micro  Instrument  Co.,  Escondido,  CA; 
Notice  of  Revised  Determination  on 
Reconsideration 

By  letter  postmarked  June  17,  2003,  a 
company  official  requested 
administrative  reconsideration 
regarding  the  Department's  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  the  workers  of 
the  subject  firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on  May 
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12.  2003,  based  on  the  finding  that 
imports  of  electronic  testing  equipment 
did  not  contribute  importantly  to 
worker  separations  at  the  subject  plant 
and  no  shift  of  production  to  a  foreign 
source  occurred.  The  denial  notice  was 
published  in  the  Federal  Register  on 
lune  J.  2003  (68  FR  33197). 
T(T support  the  request  for 
reconsideration,  the  company  official 
supplied  additional  major  declining 
customers  to  supplement  those  that 
were  survey  during  the  initial 
investigation.  Upon  further  review  and 
contact  with  these  customers  of  the 
subject  firm,  it  was  revealed  that  thev 
increased  their  import  purchases  of 
semiconductor  testing  equipment 
during  the  relevant  period.  The  imports 
accounted  for  a  meaningful  portion  of 
the  subject  plant  s  lost  sales  and 
producrtion. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  at  Micro  Instrument 
Company,  Escondido,  California, 
contributed  importantly  to  the  declines 
in  sales  or  production  and  to  the  total 
or  partial  separation  of  workers  at  the 
subject  firm.  In  accordance  with  the 
provisions  of  the  Act.  I  make  the 
following  certification: 

.Ml  workers  of  Micro  Instrument  Company. 
Escondido.  California,  who  became  tolaliv  or 
partially  separated  frijm  empluvment  on  or 
after  January  .il ,  2002  through  two  vears  from 
the  date  of  this  rertific.ation.  are  eligible  to 
apply  for  ad|ustment  assistance  under 
Section  223  of  the  Trade  .Act  of  1974. 

Signed  in  Washington,  IX.  this  29th  day  of 
September,  200,'i 

Elliott  S.  Kushner, 

Certifying  Officer.  Division  of  Trade 

Adjustmfnl  Assistance. 

!FK  Doc    0;i-25716  Filed  10-9-^3;  8:45  am] 

BILUNG  COD€  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,619] 

Miller  Casket  Co.,  Jermyn,  PA;  Notice 
of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
19,  2003,  in  response  to  a  worker 
petition  filed  on  behalf  of  workers  at 
Miller  Casket  Company,  lermyn, 
Pennsylvania. 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  VVri^hingtoii,  DC,  this  'Jth  day  of 
.September.  200.1. 

Richard  Church, 

( .(7fj/v  itiii  ( )tti(  er.  Division  of  Trade 

Adjustment  Assistance. 

|FR  Dn(    ():)   J.5724  Filed  l()-'1-n:t.  8  4.'i  ,iin| 

BILUNG  CODE  4510-.30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,152] 

Multilayer  Technology  (Multek),  Inc.,  A 
Division  of  Flextronics  international 
including  Temporary  Workers  of  1st 
Choice  Employment,  Inc.,  Roseville, 
Minnesota;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordani:e  with  section  223  of  the 
Trade  Act  of  1974  (19  U..S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
25,  2003.  applicable  to  workers  of 
Multilayer  Technology  (Multek),  Inc.,  a 
division  of  Fle.xtronics  International, 
Roseville,  Minnesota.  The  notice  was 
published  in  the  Federal  Register  on 
August  14.  2003  (68  FR  48646). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  pnnided  by  the  company 
shows  that  temporary  workers  of  1st 
Choice  Employment,  Ini:.  were 
employed  at  Multilayer  Technology 
(Multek).  Inc  to  produce  printed  circuit 
boards  at  the  Roseville,  Minnesota 
location  of  the  subject  firm. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  temporary 
workers  of  1st  (ihoice  Employment,  inc. 
working  at  Multilayer  Technology 
(Multek).  Inc..  Roseville,  Minnesota. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Multilayer  Technology  (MultekJ,  Inc., 
who  were  adversely  affected  by  the  shift 
in  production  to  Brazil,  Germany  and 
China. 

The  amended  notice  applicable  to 
T.'\-\V-52,152  is  hereby  issued  as 
follows: 

.Ml  workers  ut  Multilayer  Technology 
(Multek,).  Inc   .  a  division  of  Flextrnni(.s 
International.  Roseville.  Minnesota,  and 
temporary  workers  of  ist  (^hcjice 
Employment,  hu...  White  Bear  Lake, 
Minnesota  producing  printed  circuit  boards 
at  Multildver  Te(  hiiology  (Multek).  Inc.. 


Roseville.  Minnesota,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  Line  2.S.  2002.  through  luly  25.  2005.  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  2.5th  day  of 
August  200.C 

Linda  G.  Poole, 

( ATlitying  C  )ffirer.  Division  of  Trade 

.Adjustment  Assistance. 

(FR  Dor  0;i-2.5710  Filed  10-9-03;  8:4,5  am] 

BILLING  CODE  4510-30-f> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,189] 

Nokia,  Inc.,  Broadisand  Systems 
Division,  Santa  Rosa,  CA;  Notice  of 
Negative  Determination  Regarding 
Applk:atlon  for  Reconsideration 

By  application  of  May  27,  2003,  a 
petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  was  signed  on  April 
29,  2003  and  published  in  the  Federal 
Register  on  May  9,  2003  (68  FR  25060). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Nokia,  Inc.,  Broadband 
Systems  Division,  Santa  Rosa,  California 
engaged  in  the  employment  related  to 
research  and  development  for  Digital 
Subscriber  Multiplexers  (DSLM),  was 
denied  because  the  workers  did  not 
produce  an  article  within  the  meaning 
of  section  222  of  the  Trade  Act  of  1974. 

The  petitioner  alleges  that  workers 
were  engaged  in  production.  In  a  follow 
up  contact,  it  was  clarified  that  the 
petitioner  wished  it  noted  that  workers 
at  the  facility  did  perform  occasional 
assembly  and  testing  of  final  DSLM 
production  within  the  two  years  prior  to 
the  plant  shut  down,  as  well  as 
production  of  DSLM  prototypes  for  the 
parent  company.  He  concluded  that  all 


Federal  Register /Vol.  68,  No.  197 /Friday,  October  10,  2003 /Notices 


Federal  Register /Vol.  68,  No.  197 /Friday.  October  10,  2003 /Notices 


58715 


of  this  production  was  shifted  to 
Finland  and  that  the  production  was 
used  to  service  a  United  States  customer 

base. 

A  company  official  was  contacted  in 
regard  to  these  allegations.  As  a  residt 
of  this  contact,  it  was  revealed  that 
prototype  production  did  constitute  a 
portion  of  work  performed  at  the  subject 
facility  and  that  this  production  did 
shift  to  Finland.  However,  it  was  stated 
that  these  prototypes  were  rarely 
shipped  to  the  U.S.,  as  they  were  used 
for  production  in  Finland  for  internal 
company  use.  The  official  further 
indicated  that  assembly  and  testing  of 
other  production  constituted  a  very 
small  portion  of  work  performed  at  the 
subject  facility. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC.  this  11th  day  of 
September.  2003. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  03-25715  Filed  10-9-03;  8:45  am] 

BtLUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52,588] 

Paxar  Corporation,  Lenoir,  North 
Caroiina;  Notice  of  Termination  of 
investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
18,  2003  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 
workers  of  Paxar  Corporation,  Lenoir, 
North  Carolina. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  10th  day  of 
September  2003. 
Linda  G.  Poole. 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  03-25735  Filed  10-9-03;  8:45  am] 
BILUNG  CODE  4510-30-f> 


DEPART1MENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,161] 


Progressive  Screen  Engraving,  inc., 
North  Carolina  Division,  Wadeslioro, 
North  Carolina;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  of  August  19,  2003,  a 
company  official  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  to  apply  for  Trade 
Adjustment  Assistance  (TAA), 
applicable  to  workers  and  former 
workers  of  the  subject  firm.  The  denial 
notice  was  signed  on  July  25,  2003,  and 
published  in  the  Federal  Register  on 
August  14,  2003  (68  FR  48645). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  petition  for  the  workers  of 
Progressive  Screen  Engraving,  Inc.. 
North  Carolina  Division,  Wadesboro, 
North  Carolina  was  denied  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  Section  222  of 
the  Trade  Act  of  1974  was  not  met,  and 
there  was  not  a  shift  of  production  to  a 
foreign  source.  The  "contributed 
importantly"  test  is  generally 
demonstrated  through  a  survey  of 
customers  of  the  workers'  firm.  The 
survey  revealed  that  none  of  the 
respondents  increased  their  purchases 
of  imported  rotary  screens. 

The  petitioning  company  official 
states  that  "we  have  been  informed  by 
our  customers  that  they  are  able  to  have 
screens  made  at  a  much  cheaper  price 
overseas."  When  contacted  for  further 
customers  to  support  this  claim,  the 
official  clarified  that,  in  fact,  the  rotar>^ 
screens  were  not  being  imported  by 
customers.  The  official  elaborated  that 
the  screens  were  used  in  the  production 
of  textiles,  and  customers  were  shifting 
their  textile  production  abroad.  The 
official  concluded  that,  because  these 
textiles  are  being  imported,  the  subject 
firm  workers  producing  the  rotary 
screens  were  import  impacted.  The 


petitioning  official  further  requested  a 
detailed  explanation  of  what  would  lead 
to  a  negative  decision  for  TAA 
eligibility  in  regard  to  subject  firm 
workers  under  both  primary  and 
secondary  impact. 

In  addressing  the  particular  eligibility 
criteria  to  assess  worker  eligibility 
under  primary  impact,  the  Department 
is  directed  by  current  legislation  to 
conduct  an  investigation  to  establish  if 
the  company  has  shifted  its  production 
to  a  foreign  source  or  if  imports  of 
products  like  or  directly  competitive 
with  those  produced  at  the  subject  firm 
contributed  importantly  to  subject  firm 
layoffs.  To  that  end,  the  Department 
obtains  relevant  information  from  the 
subject  firm  and  subject  firm  customers. 
In  this  case,  the  investigation  revealed 
that  the  company  did  not  shift 
production  and  there  were  no  increased 
imports  of  rotary  screens  on  the  part  of 
the  subject  firm  or  its  customers. 

Although  not  applied  for  in  the 
petition  that  instigated  this 
investigation,  workers  can  also  apply  for 
TAA  benefits  alleging  "secondary 
impact."  In  order  to  be  eligible  through 
this  chaimel,  the  subject  firm  must  have 
customers  that  are  TAA  certified,  and 
these  TAA  certified  customers  must 
represent  a  significant  portion  of  subject 
firm  business.  In  addition,  the  subject 
firm  would  have  to  produce  a 
component  part  of  the  product  that  was 
the  basis  for  the  customers'  certification 
(upstream  supplier),  or  assemble  or 
finish  a  product  that  was  the  basis  for 
certification  (downstream  producer).  In 
this  case  however,  the  subject  firm  does 
not  act  as  an  upstream  supplier  (screens 
do  not  form  a  component  part  of 
textiles),  nor  do  they  act  as  downstream 
producers  (screen  production  does  not 
constitute  performing  assembling  or 
finishing  of  textiles).  Thus,  even  if  the 
subject  firm  did  have  TAA  certified 
customers,  they  would  not  be  eligible 
under  secondan.'  impact. 


Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC  this  29th  day  of 
September.  2003. 
Elliott  S.  Kushner. 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

|FR  Doc.  03-25709  Filed  10-9-03;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

rrA-W-52,717] 

PSC  IMetals,  Inc.,  Cleveland,  OH; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  September  2.  200.3,  in 
response  to  a  petition  filed  bv  a 
company  official  on  behalf  of  workers  at 
PSC  Metals.  Inc.,  Cleveland.  (3hio 

This  petitioning  group  of  workers  is 
covered  by  an  earlier  petition  filed  nn 
August  26,  2003  (TA-\V-52,B84)  that  is 
the  subject  of  an  ongoing  investigation 
for  which  a  determination  has  not  vet 
been  issued.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated 

.Signed  in  Washington.  FX'  this  lOth  day  of 
September  2O0.i 

Elliott  S.  Kushner, 

Certih-wg  Officer.  Division  of  Trade 
Adiustment  Assistance. 

IKR  Dot  03-25729  Filed  10-9-O3;  8:45  ami 

BOUNG  COOE  *S^O-M-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,177] 

Redman  Knitting  Inc.,  Ridgewood,  New 
Vork;  Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  of  September  2,  2003. 
a  worker  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (T.\A),  applicable  to  workers 
and  former  workers  of  the  subject  firm 
The  denial  n.otice  was  signed  on  lulv  2'). 
2003.  and  published  in  the  Federal 
Register  on  August  14.  2003  ibfi  FR 
48643) 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  mav  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous: 

(2)  If  it  appears  that  the  (leterminatmn 
complained  of  was  based  mi  a  mistdk*' 
m  the  determinaticm  of  fa(  t^  not 
previously  considered:  or 

(3)  If  in  the  opinion  of  the  Certifving 
Officer,  a  mis-interpretatum  of  facts  ur 


of  the  law  justified  reconsideration  of 
the  decision. 

The  petition  for  the  workers  of 
Redman  Knitting  Inc.,  Ridgewood,  New 
York  was  denied  because  the 
"contributed  importantly"  group 
eligibilitv  requirement  of  Section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  "contributed 
importantly"  test  is  generally 
demimstrated  through  a  survey  of 
customers  of  the  workers'  firm.  The 
survey  revealed  that  none  of  the 
respondents  increased  their  purchases 
of  imported  knitted  fabric. 

The  worker  states  that  the  production 
of  knitted  fabric  made  at  the  subject  firm 
was  used  by  customer(s)  for  production 
of  knitted  sweaters,  and  that  customer(s) 
art'  now  importing  (.ompleted  sweaters. 

Coiita(  t  with  a  company  official 
confirmed  that  major  declining 
customer(s)  of  the  subject  firm  are 
importing  i:ompleted  sweaters. 
However,  imports  of  sweaters  are  not 
"like  or  diret:tly  competitive  "  with  the 
product  produced  (knitted  fabric)  by  the 
subject  firm.  Therefore,  customer 
imports  in  this  case  are  not  relevant  in 
meeting  the  eligibility  requirement  of 
Section  222(3)  of  the  Trade  Act  of  1974 
under  primary  impact. 

Furtner.  major  iieclining  customer(s) 
of  the  subject  firm  are  not  certified  for 
TAA.  thus  the  subject  firm  workers  are 
not  eligible  under  secondary  impact. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  1  conclude  that 
there  has  btH'ii  no  error  or 
misinterjiretation  of  the  law  or  of  the 
facts  which  would  justify 
rec:onsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  D(,  thi->  2.')th  ddv  of 
St'pt-'intier  200,1 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

ihK  Dnc.  03-25708  Filed  lO-'J-U.J;  a:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51.361] 

SislutI  Fisheries,  Kodiak,  AK;  Notice  of 
Revised  Determination  on 
Reconsideration 

Bv  letter  id  .\pril  24,  2003.  the 
compaiiv  offic  lal  re(|uests 
administrative  reconsideration  of  the 
Dt'partmenfs  Negative  Determination 


Regarding  Eligibility  for  workers  and 
former  workers  of  Sisiutl  Fisheries, 
Kodiak,  Alaska  to  apply  for  worker 
adjustment  assistance,  under  petition 
number  TA-W-5 1,361.  The  notice  was 
issued  on  April  16,  2003,  and  published 
in  the  Federal  Register  on  May  1,  2003 
(68  FR  23322). 

The  initial  petition  was  denied 
because  the  investigation  found  that  the 
subject  firm  did  not  meet  the  group 
eligibility  requirements  of  a  primary 
firm  under  Section  222(a)  of  the  Trade 
Act  of  1974,  as  amended.  The  subject 
firm  did  not  import  fresh  or  chilled 
salmon,  nor  did  Sisiutl  Fisheries, 
Kodiak,  Alaska  shift  production  abroad. 
Furthermore,  the  firm's  major  declining 
customer  increased  its  reliance  on 
domestic  purchases  of  fresh  or  chilled 
salmon  during  the  relevant  time  period. 

The  petitioner  states  that  the  workers 
of  Sisiutl  Fisheries,  Kodiak,  Alaska,  are 
secondarily  affected  because  they  lost  at 
least  20  percent  of  their  business  with 
a  salmon  processor  whose  workers  were 
certified  eligible  to  apply  for  trade 
adjustment  assistance. 

Reconsideration  findings  show  that 
the  TAA  petition  form  indicated  that 
workers  of  the  subject  firm  were 
secondarily  affected.  The  company 
official  clarified  the  customer 
information  that  was  provided  during 
the  investigation.  This  new  information 
supports  the  petitioner's  claim  that 
workers  of  Sisiutl  Fisheries,  Kodiak. 
Alaska,  lost  at  least  20  percent  of  its 
sales  to  a  salmon  processor  whose 
workers  were  certified  eligible  to  apply 
for  trade  adjustment  assistance. 

Conclusion 

In  accordance  with  the  provisions  of 
the  Act.  I  make  the  following  revised 
determination; 

All  workers  of  Sisiutl  Fisheries,  Kodiak, 
Alaskd.  who  beiame  totally  or  partially 
separated  horn  ernplmmenl  on  or  afti^r 
Man  h  21.  2002.  through  two  years  from  the 
date  of  the  certification,  are  eligible  to  apply 
for  worker  adjustment  assistance  under 
section  223  of  the  Trade  Art  of  1<)74. 

Signed  111  VVashingtoi).  DC  this  2.')th  dav  of 
Si'pteinbtT.  200.1, 
Linda  (i.  Poole, 

ijTtih  ino( )ttirrr  Divismn  ofTnidf 
.Sdjustnu-nt  .-\ssistcin(.t' 

|FR  Do(    0:i-25714  Filed  10-(;»-03;  8:45  am] 
BILLING  COOE  4S10-3(M> 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,6521 

Snap-on  Tools,  Mt.  Carmel,  Illinois; 
Notice  of  Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
21 ,  2003,  in  response  to  a  worker 
petition  filed  by  company  officials  on 
behalf  of  workers  at  Snap-on  Tools,  Mt. 
Carmel,  Illinois. 

The  company  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  8th  day  of 
September,  2003. 
Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-25723  Filed  10-9-03;  8:45  am] 

BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eiigibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to      •• 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 


The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  20,  2003. 

Interested  persons  are  invited  to 
submit  wrritten  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  October  20, 
2003. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  IJ,S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington,  DC  this  26th  day  of 
September  2003. 
Timothy  Sullivan, 

Director,  Division  of  Trade  Adjustment 
Assistance. 


TA-W 


Appendix 

[Petitions  instituted  between  09/08/2003  and  09/12/2003] 


52,775 

52,776 

52,777 

52,778 

52,779 

52,780 

52,781 

52,782 

52,783 

52,784 

52,785 

52,786 

52,787 

52,788 

52,789 

52,790 

52,791 

52,792 

52,793 

52,794 

52,795 

52,796 

52,797 

52,798 

52.799 

52.800 

52,801 

52,802 

52,803 

52,804 

52,805 

52,806 

52.807 

52,808 

52,809 

52.810 

52,811 


Subject  firm 
(petitioners) 

Taylor  Precision  Products  (Comp)  

BIddle  Precision  (Wkrs)  

Steelcase,  Inc 

Titan  Tire  (Wkrs) 

Avondale  Mills,  Inc.  (Wkrs) 

SPX  Dock  Products  (IBT) 

Wellington  Synthetic  Fibers  (Comp) 

Progressive  Processing  (Comp) 

Crystal  Creative  Products  (Comp) 

JLG  Omnlqulp,  Inc.  (lAM) 

Gould  Electronics,  Inc.  (Comp)  

Excelsior  Foundry  Company  (GMP) 

Western  Technology  Services,  Int'l,  Inc.  (Comp)  ... 

Springs  Industries  (Comp) 

Alkahn  Labels  (Comp)  

Hanes  Dye  and  Finishing  Co.  (Comp)  » 

Rothtec  Engraving  Corp.  (Comp)  

RST  and  B  Quilting  and  Bedding  Co.,  Inc.  (Comp) 

Mllllgan  and  Higgins  (UNITE)  

Practice  Partner,  Inc.  (Wkrs)  

CSC  (Wkrs) 

Halliburton  (Comp) 

Alcatel  (Wkrs)  

ADC  the  Broadband  Co.  (Wkrs) 

Western  Metal  Specialty  Co.  (lAM) 

GE  Betz  (Wkrs) 

Springs  Industries,  Inc.  (Comp) 

S.D.  Warren  (Sappi)  (Wkrs)  

Nonwood  Yam  Sales  (Wkrs) 

Garden  State  Tanning  (Comp)  

Council  Craftsmen,  Inc.  (Comp)  

BMC  Software  (Wkrs) 

Bmbaker  Tool  Corp.  (Comp)  

Maui  Pineapple  Co.,  Ltd.  (ILWU)  

Janet,.lnc.  t/a  Alperin  (UNITE)  

KnemschieW  Manufacturing  Co.  (Wkrs) 

RBX  Industries,  Inc.  (Comp) 


Location 


Date  of 
institution 


Fletcher,  NC  

Sheridan,  IN 

Grand  Rapids,  Ml  .... 

Brownsville,  TX  

Sylacauga,  AL  

Milwaukee,  Wl  

Leesville,  SC 

Elyria,  OH  

Maysville,  KY  

Port  Washington,  Wl 
McConnelsville,  OH 

Belleville,  IL  

Casper,  WY  

Lancaster,  SC 

Cochran,  GA  

Winston-Salem,  NC 

Spartanburg,  SC 

Woodruff,  SC  

Johnstown,  NY  

Goldsboro,  NC  

York,  PA  

Prudhoe  Bay,  AK  .... 

Allen,  TX  

Eden  Prairie,  MN  .... 

Milwaukee,  Wl  

Grand  Rapids,  Ml  ... 

Lancaster,  SC  

Boston,  MA  

Norwood,  NC  

Williamsport,  MD  .... 

Denton,  NC  

Houston,  TX 

Miltersburg,  PA  

Kahului,  HI  

Scranton,  PA  

Columbia,  MO 

Conover.  NC 


09/08/2003 
09/08/2003 
09/08/2003 
09/08/2003 
09/08/2003 
09/09/2003 
09/09/2003 
09/09/2003 
09/09/2003 
09/10/2003 
09/10/2003 
09/10/2003 
09/10/2003 
09/10/2003 
09/11/2003 
09/11/2003 
09/11/2003 
09/11/2003 
09/11/2003 
09/11/2003 
09/11/2003 
09/11/2003 
09/11/2003 
09/11/2003 
09/11/2003 
09/11/2003 
09/11/2003 
09/11/2003 
09/11/2003 
09/11/2003 
09/11/2003 
09/11/2003 
09/11/2003 
09/11/2003 
09/11/2003 
09/11/2003 
09/11/2003 


Date  of 
petition 


08/1V2003 
09/03/2003 
08/12/2003 
08/28/2003 
08/22/2003 
09/08/2003 
09/02/2003 
09/02/2003 
08/20/2003 
09/05/2003 
08/18/2003 
08/21/2003 
08/26/2003 
08/28/2003 
08/28/2003 
09/04/2003 
08/19/2003 
09/02/2003 
09/02/2003 
09/03/2003 
08/25/2003 
09/02/2003 
08/17/2003 
08/27/2003 
09/05/2003 
08/31/2003 
08/28/2003 
09/05/2003 
08/11/2003 
08/26/2003 
09/08/2003 
08/15/2003 
08/21/2003 
08/22/2003 
08/14/2003 
09/04/2003 
09/11/2003 
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Appendix — Continued 

[Petitions  instituted  between  09. 08/2003  and  09/12/2003] 


Subject  firm 
(petitioners) 


Location 


PA 

NY 


CO 

NC  . 


52  812  '  Metaldyne  Sintered  Co   iComp)  St   Marys 

52.813  Eastman  Kodak  Co   iComp)        Rochester 

52.814  Precision  Tool  and  Design  (Compi  Erie,  PA 

52.815  Siemens  Energy  and  Automation  (Comp) Lebanon,  OH    . 

52.816  Kester  (Compi  Anaheim,  CA    , 

52.817  Spencers   Inc   (Comp)      '  Mt   Airy   NC 

52.818  Hewlett  Packard  iWkrsi      Colorado  Spgs 

52.819  BSN—Jobst  (Compi  Rutherlord  Col 

52.820  Telemundo  Network  Group  (Wkrs) Hialeah    FL 

52  821  Intel  Corp   (Wkrs)         Colorado  Spgs    CO 

52.822  JacksonLea  (Compi     Santa  Fe  Spnng,  CA 

52.823  Channel  Products   Inc   (Comp)  Chesterland   OH       ,,. 

52.824  Givaudan  Flavonng  Corp   (OH)       ^ Cincinnati   OH    

52.825  Lynn  Dean  Fashions   Inc   (Comp)   Biscoe   NC 

52.826  TomaK  Precision  (OH)  Lebanon   OH    

52827  Dana  Corp   (Wkrs)     Caldwell  OH      

52.828  AK  Steel  (Wkrs)  Rockporl,  IN 

52.829  New  Redlord  Plastic  Bag  Co   iComp)  New  Bedford,  MA  

52  830  Surgical  Specialties  Corp   (Wkrsi       Ada,  OK 

52.831  SPX  Dock  Products  (Comp)        Carrolllon,  TX   

52.832  Apparel  Ventures,  Inc   (Comp) South  Gate,  CA  

52.833  Owenby  Company  (The)  (Compi     Blairsville   GA  

52.834  Safety  Stitch   Inc   (The)  (Compi         Harnsville,  WV 

52.835  Southeastern  Adhesives  Co  iWkrs)  Lenoir  NC 

52.836  AA  Consultants   Inc   (Comp)    El  Paso   TX 

52.837  Sykes  Enterpnses  (Wkrs)  Klamath  Falls  OR     .. 

52.838  Vitco,  LLC  (Compi  Nappanee   IN    

52,938  GE  Engine  Sen/ices  (Compi      McAllen,  TX 

52.840  Merit  Abrasive  Products  (Comp)       Brookville  OH 

52.841  Wheeling-Pitlsburgh  Steel  Corp   iWkrs)  Steuberville  OH 

52.842  Wal-Man  Distnbution  Center  (Wkrsi   Laurens,  SC 

52.843  Lear  Corporation  (U AW)  Traverse  City   Ml 

52.844  4  D  s  Ind   (Comp)  Tellico  Plains,  TN     ,,. 

52.845  Ranco  North  America  iCompi     Brownsville.  TX 

52.846  Brookman  Cast  Industries  (Comp)  „ Salem   OR 

52.847  MedSource  Technologies  (Wk's)  Newton,  MA 

52.848  Snap-Tite  (Wkrs)  Ene  PA      ......."'^'""'^ 

52.849  Renaissance  Mark  (GCU)  Baltimore  MD  

52.850  Breed  Technologies  (Wkrs)  El  Paso,  TX 

52.851  General  Mills  (Wkrs) Eden  Praine   MN       ,,, 

52.852  Aurora  Metals  Division   LLC  iComp) Montgomery   IL  

52.853  Trenton  Technology   Inc  (NYi    Utica,  NY 

52.854  U  S   Axle   Inc   (Compi Pottstown,  PA 

52.855  J  ON  Semiconductor  (Wkrs)  E   Greenwich,  Rl 

52.856  Starbase  Technologies,  Inc,  (Comp) Pitlsfield,  MA 


Date  of 
institution 


09/11/2003 

09/11/2003 

09/11 '2003 

09/11/2003 

09/11/2003 

09/11/2003 

09/11/2003 

09/11/2003 

09/11/2003 

09/11/2003 

09/11/2003 

09/11/2003 

09/11/2003 

09/11/2003 

09/11/2003 

09/11/2003 

09/11/2003 

09/11/2003 

09/11/2003 

09/11/2003 

09/12/2003 

09/12/2003 

09/12/2003 

09/12/2003 

09/12/2003 

09/12/2003 

09/12/2003 

09/12/2003 

09/12/2003 

09/12/2003 

09/12/2003 

09/12/2003 

09/12/2003 

09/12/2003 

09/12/2003 

09/12/2003 

09/12/2003 

09/12/2003 

09/12/2003 

09/12/2003 

09/12/2003 

09/12/2003 

09/12/2003 

09/12/2003 

09/12/2003 


Date  of 
petition 


08/20/2003 

09/02/2003 

08/28/2003 

08/18/2003 

08/21/2003 

09/02/2003 

09/04/2003 

09/05/2003 

08/28/2003 

09/05/2003 

08/20/2003 

08/25/2003 

08/20/2003 

08/19/2003 

08/22/2003 

06/09/2003 

09/02/2003 

08/28/2003 

09/04/2003 

09/03/2003 

09/08/2003 

09/02/2003 

08/22/2003 

09/02/2003 

09/05/2003 

08/27/2003 

09/03/2003 

08/27/2003 

08/29/2003 

08/25/2003 

08/27/2003 

09/05/2003 

09/04/2003 

08/26/2003 

08/22/2003 

08/26/2003 

08/29/2003 

09/04/2003 

09/28/2003 

09/02/2003 

09/03/2003 

09/04/2003 

09/26/2003 

09/03/2003 

09/28/2003 


IFR  D(M    01-2^704  Filfri  iO-W-03:  8:45  ami 

BILUNG  CODE  451(>-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  thf 
Trade  Act  of  1974,  as  amended,  (19 
U,S,C,  2273),  the  Department  of  Labor 
herein  presents  summaries  of 
determinations  regarding  eligibility  to 
apply  for  trade  adjustment  assistance  for 
workers  (TA-WJ  number  and  alternative 


trade  adjustment  assistance  (ATAA)  bv 
(TA-VV)  number  issued  during  the 
pericd  of  September  2003, 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibilitv  to  apply  for 
direitlv-impacted  (primarv)  worker 
adjustment  assistance  to  be  issued,  each 
(if  the  group  eligibility  requirements  of 
Section  222(a)  of  the  Act  must  be  met. 

I,  Section  (a)(2)(A)  all  of  the  following 
must  be  satisfied: 

A.  A  significant  number  or  proportion 
of  the  workers  in  such  workers'  firm,  or 
an  appropriate  subdivision  of  the  firm, 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated; 


B.  The  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely;  and 

C.  Increased  imports  of  articles  like  or 
directly  competitive  with  articles 
produced  by  such  firm  or  subdivision 
have  contributed  importantly  to  such 
workers'  separation  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

II.  Section  (a)(2)(B)  both  of  the 
following  must  be  satisfied: 

A.  A  significant  number  or  proportion 
of  the  workers  in  such  workers'  firm,  or 
an  appropriate  subdivision  of  the  firm, 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated; 
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B.  There  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  a  foreign  country  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  such 
firm  or  subdivision;  and 

C.  One  of  the  following  must  be 
satisfied: 

1 .  The  country  to  which  the  workers' 
firm  has  shifted  production  of  the 
articles  is  a  party  to  a  free  trade 
agreement  with  the  United  States; 

2.  The  country  to  which  the  workers' 
firm  has  shifted  production  of  the 
articles  to  a  beneficieuy  country  under 
the  Andean  Trade  Preference  Act, 
African  Growth  and  Opportunity  Act,  or 
the  Caribbean  Basin  Economic  Recovery 
Act;  or 

3.  There  has  been  or  is  likely  to  be  an 
increase  in  imports  of  articles  that  are 
like  or  directly  competitive  with  articles 
which  are  or  were  produced  by  such 
firm  or  subdivision. 

Also,  in  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  an 
adversely  affected  secondary  group  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222(b)  of  the 
Act  must  be  met. 

(1)  Significant  number  or  proportion 
of  the  workers  in  the  workers'  firm  or    . 
an  appropriate  subdivision  of  the  firm 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated; 

(2)  The  workers'  firm  (or  subdivision) 
is  a  supplier  or  downstream  producer  to 
a  firm  (or  subdivision)  that  employed  a 
group  of  workers  who  received  a 
certification  of  eligibility  to  apply  for 
trade  adjustment  assistance  benefits  and 
such  supply  or  production  is  related  to 
the  article  that  was  the  basis  for  such 
certification;  and 

(3)  Either— 

(A)  The  workers'  firm  is  a  supplier 
and  the  component  parts  it  supplied  for- 
the  firm  (or  subdivision)  described  in 
paragraph  (2)  accounted  for  at  least  20 
percent  of  the  production  or  sales  of  the 
workers'  firm;  or 

(B)  A  loss  or  business  by  the  workers' 
firm  with  the  firm  (or  subdivision) 
described  in  paragraph  (2)  contributed 
importantly  to  the  workers'  separation 
or  threat  of  separation. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

The  investigation  revealed  that 
criteria  (a)(2)(A)(I.C.)  (Increased 
imports)  and  (a)(2)(B)(II.B)  (No  shift  in 


production  to  a  foreign  country)  have 

not  been  met. 

TA-W-52,665:  Textron  Fastening 

Systems,  a  whollv-owned  subsidiary 
of  Textron.  Inc.,  PFPD  Plant. 
Tooling  Department,  Rockford,  IL 
TA-W-52,489;  Portola  Packaging,  Inc., 

U.S.  Closure  Div.,  Sumter.  SC 
TA-W-52,580;  Irwin-Hodson  Metal 

Manufacturing  LLC,  Portland.  OR 
TA-W-52,594:  Squires  Hardwoods,  Inc.. 

Shannon  Div..  Shannon,  NC 
TA-W-52.374;  EUwood  City  Forge,  a 
div.  ofEllwood  of  The  EUwood 
Group,  Inc..  EUwood  City,  PA 
TA-W-52,355;  Honeywell  International. 
Inc.,  Industrv  Solutions,  Cupertino, 
CA 
TA-W-52.394:  Guilford  MiUs,  Inc., 

Guilford  East,  Wallace,  NC 
TA-W-52,159;  Mil  ford  Fabricating  Co., 

Detroit,  MI 
TA-W-52,416;  JoUv  Gardener,  Poland. 

ME 
TA-W-52,576;  Smith  Meter,  Inc.,  alklal 

FMV  Technologies,  Inc..  Erie,  PA 
TA-W-52,758;  Bear  Garden  Fisheries, 

Kodiak,  AK 
TA-W-52,761;  Fishing  Vessel  (F/V) 
Leopard,  Kenai,  AK 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-52,598  &■  A;  Minacs,  Flint,  MI  6- 

Swartz  Creek,  MI 
TA-W-52.622:  Descartes  Systems  (USA) 
LLC.  an  affiliate  of  The  Descartes 
Systems  Group,  Inc.,  Atlanta,  GA 
TA-W-52,666;  Preceed  America,  Inc.. 

Hillsboro.  OR 
TA-W-52,670;  Joy  Mining  Machinery. 

Abingdon,  VA 
TA-W-52,632;  UAW-Daimler  Chrysler 
Child  Development  Center, 
National  Training  Center. 
Huntsville,  AL 
TA-W-52,383;  AG  Communication 

Systems,  Phoenix.  AZ 
TA-'W-52,615:  Underwriters 

Laboratories,  Inc.,  Camas,  WA 
TA-W-52,660;  C.J.  USA  Transport. 

Wayme.  MI 
TA-W-52.651 :  R.R.  Donnelley  &■  Sons 
Co.,  Lancaster  Financial  Printing 
Div.,  Lancaster,  PA 
TA-W-52.637;  MSX  International 

Engineering  Services.  Inc.,  a  wholly- 
owned  subsidiary  of  MSX 
International,  Inc.,  Collaborative 
Engineering  Management  Services 
Div.,  Madison  Heights,  MI 
TA-W-52,444;  Luzenac  America,  Inc.,  a 
subsidiary  of  Rio  Tinto,  PLC, 
Centennial,  CO 
TA-W-52.451;  Saurer.  Inc.,  a/k/a 
Schlafhorst,  Inc..  Charlotte,  NC 
The  investigation  revealed  that 
criterion  (a)(2)(A)(I.A)  (no  employment 
decline)  has  not  been  met. 


TA-W-52,725;  Fishing  Vessel  (F/V)  Bad 
Betty,  Homer,  AK 

TA-W-52,697:  Pryor  Fish  Camp, 
Kodiak,  AK 

TA-W-52,760:  Fishing  Vessel  (F/V) 

Freedom,  Mt.  Vernon,  WA 

The  investigation  revealed  that 

criteria  (a)(2)(A)(I.C)  (increased  imports) 

and  (a)(2)(B)(II.C)  (has  shifted 

production  to  a  foreign  country)  have 

not  been  met. 

TA-W-52.396:  Phoenix  Technologies, 
Ltd,  Irvine.  CA 
The  investigation  revealed  that 

criteria  (a)(2){A)(I.Bl  (Sales  or 

production,  or  both,  did  not  decline) 

and  (a)(2)(B)(II.B)  (has  shifted 

production  to  a  county  not  under  the 

free  trade  agreement  with  U.S.)  have  not 

been  met. 

TA-W-52,550:  Crane  Valve  North 
America.  Washington.  lA 

TA-W-52.3U:  Presstek.  Inc..  Hudson. 
NH 

TA-W-52.399A:  Morelock  Enterprises. 
Closures  Div..  including  leased 
workers  from  Staffing  Services, 
Bend,  OR 
The  investigation  revealed  that 

criteria  (2)  has  not  been  met.  The 

workers  firm  (or  subdivision)  is  not  a 

supplier  or  downstream  producer  to 

trade-affected  companies. 
TA-W-52,353:  Nevamar  Co.,  LLC, 

Waveriv.  VA 
TA-W-52.568:  Day  International, 
Textiles  Div.,  Greemille,  SC 
TA-W-52.676:  Defender  Sendees,  Inc.. 
Working  at  Pillowtex  Plant  #7, 
Kannapolis.  NC.  A:  Defender 
Sen'ices.  Inc..  Working  at  Pillowtex 
Plant  *16.  Salisbury.  NC.  B: 
Defender  Services.  Inc..  Working  at 
Pillowtex  Plant  #6.  Concord.  NC 
and  C:  Definder  Ser\'ices.  Inc.. 
Working  at  Pillowtex  Corp.,  Eden. 
NC 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued:  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(A) 
(increased  imports)  of  Section  222  have 
been  met. 
TA-W-52.530:  Fluor  Industrial  Services. 

Inc..  Maintenance  and  Industrial 

Services  Div.,  Kannapolis.  NC: 

August  11,2002. 
TA-W-52,463:  Kannapolis  Energy 

Partners,  LLC,  Kannapolis,  NC:  July 

31,  2002. 
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TA-W-52.613:  ITT  Industries.  Cannon 
Switch  Products,  including  leased 
workers  of  Staffmark  and  Adecco. 
Loveland.  CO:  August  14.  2002. 
TA-W-52.415:  Todays  Plastics. 

Bonneville.  ARJulv  29.  2002 
TA-W-52.418:  Tvler  Pipe  Co..  Utility 
Fittings  Div  .  Tvler.  TX  Julv  23. 
2002 
TA-W-52.491:  Tembec  Wnodsville.  Inc  . 

WoodsviUe  \H:  August  ti.  2002. 
TA-IV-.t2.176:  Belmont  D\ers  Co..  a  div 
of  Meridian  D\ed  Yarn  Group. 
Belmont.  \C:  lune  4.  2002 
TA-\\'-52.467:  Johnson  and  lohnsnn 
Would  Management,  a  dn\  of 
Ethicon.  Inc  .  im  ludmg  leased 
workers  of  Kelly  Services.  Sherman. 
T.\:  August  4.  2002. 
TA-\V-.i2..524:  Creneral  Electric 

.Appliances,  a  sub^idiar\'  of  General 
Electric  Co  .  Bluomington.  IN: 
Februan,-  2.  2003. 
TA-\V-.5 1.906:  The  Central  Brass 

.Manufacturing  Co  .  Cleveland.  OH: 
Mav  22.  2002 
TA-\V-52.384  &■  A:  Slater  Screen  Print 
Corp..  Pawiucket.  RI  and  Slater  Dve 
Works.  Inc  ,  P(nitU(l>'f.  H!  lulv  23. 
2002. 
TA-W-52.405:  Matheson  I'n-Gas,  a 

wholly  owned  suhsidian.-  of  Sippon 
Sanso.  Site  Senices  Div  .  Employed 
at  Sony  Semiconductor.  San 
Antonio.  T.X:  July  24.  2002 
TA-W-32.417:  Pennsylvania  House. 

Inc..  Lewisburg.  PA   fuly  17.  2002 
TA-W-.52.342:  Citation.  Browntown.  WI: 

lulv  16.  2002 
TA-W-.i2..i89:  Master  Cor\'ers  of 
Jamestown.  Ltd.  Jamestown.  NY: 
July  16.  2002 
TA-W^52.409:  Baxter  Healthcare  Corp.. 
Bioscience.  Rochester.  MI:  Julv  20. 
2002 
r.-\-U-5J.-/J  ?.  Desii^n  Engineering 
Management  Cn  .  Inc..  including 
leased  workers  of  E.xperience  Works 
Staffing  Ser\-ice.  Temp  Associates. 
Inc.,  and  CSI Employment  Ser\ices. 
New  London.  I A   fuly  17.  2002. 
T.-\-W-52.399.  Morelock  Enterprises. 
Components  Div  .  including  leased 
workers  from  Staffing  Sen'ices. 
Bend.  OR  July  24.  2002. 
TA-W-d2.626:  Paper  Convertin<i 

.Klachine  Co..  Green  Bay.  117  .August 
14.2002 
T.A-W-.^2.180:  Stenal  Aire.  LLC.  Luster 
E.xcel  Div  .  Green  Lake.  WI:  June  27, 
2002 
TA-W-52.388:  B.P  Adams  Co.,  Inc., 

Buffalo.  NY:  May  14.  2002. 
TA-W-52.404:  Curtis  Specialty  Papers. 
Port  Huron  Mill.  Port  Huron.  MI: 
July  24.  2002 
TA-W-.52.414:  Actco  Tool  and 

Manufacturing  Co  .  Meadville.  PA: 
July  1 7,  2002. 


TA-W-52,466:  USR  Optonix,  Inc., 
Phosphor  Div.,  Hackettstown.  Nf: 
January  6.  2003. 
TA-W-5 1,720:  Kidder.  Inc.,  Agawam, 

MA:  April  22.  2002. 
TA-W-52.559:  PilloHiex  Corp..  Bed  and 
Bath  Div.,  including  leased  workers 
of  Corestaff  Agency,  Rakes  Staffing, 
A  8-  R  Agen(y  and  Ajilon  Staffing, 
Kannapolis,  NC:  August  15,  2003. 
T.A-W-.T2.680:  Vaughan  Furniture  Co., 
Inc  .  Empire  Plant.  Johnson  (Atv. 
T\:  A  ugust  2 1 .  2002 
'IA-W-r>2.7.i7:  Triqumt  Optoelectronics. 
Inc..  Breinigsville.  PA:  August  18. 
2002 
T.\-W-.'^2.4  76.  Fieldcrest  Ckmnon.  Inc., 
a  subsidi<ir\-  of  PiUowtex  Corp  . 
Both  Div.  including  leased  workers 
of  Corestaff  Agency.  Fieldale.  VA: 
August  6.  2002 
T.\-W-.'i2.4"7:  Fieldcrest  Cannon.  Inc.. 
a  subsidian,-  of  PiUowtex  Corp..  Bed 
Div..  Decorative  Bedding,  including 
leased  workers  of  .A  &■  R  Staffing. 
Eden.  NC 
TA-W-.t2.478.  Fieldcrest  Cannon.  Inc.. 
a  suhsidiiiiT  of  Polloi^iex  Corp.,  Bed 
Dn  .  Plant  16.  China  Grove.  NC: 
August  6.  2002 
TA-W-52.479:  Fieldi  rest  (Gannon.  Inc  . 
a  subsidian,-  of  PiUowtex  Corp..  Bed 
Div..  Plant  11.  including  leased 
workers  of  (A)restaff  Agency. 
Ro<-kweII.  .\'C:  .August  6.  2002. 
T.A-W-.T2.480:  Fieldcrest  Cannon.  Inc.. 
a  subsidiary-  of  PiUowtex  Corp  .  Bed 
Ihv  .  Plant  6.  iin-ludmg  leased 
workers  of  Corestaff  Agency, 
Con  ford.  NC  .August  6.  2002. 
T.A-W-52.481:  Fieldcrest  Cannon.  Inc., 
11  subsidian,-  of  Pilloi\-tex  Corp  .  Bed 
Di\  .  F('  Finishing.  Union.  .S'C 
August  6.  2002 
TA-W-52.482.  Fieldcrest  Cannon 
subsidiary'  of  PiUowtex  Corp 
Div  Warehouse.  Mauldin.  SC: 
.August  6.  2002 
TA-W-52.48.i:  PiUowtex  Corp  .  Pillow 
and  Pad  Div  .  Dallas.  TX  .August  6. 
2002 
T.A-W-:-2.484.  Pillowlex  Corp..  Pillow 
and  Pad  Div  ,  Chicago.  IL:  August  6. 
2002. 
T.A-W-.'i2.48.5:  PiUowtex  Corp  .  Pillow 
and  Pad  Div  .  Hanover.  P.A   .August 
6.  2002. 
TA-W-52.486:  PiUowtex  Corp..  Pillow 
and  Pad  Div..  Los  Angeles.  CA: 
.Augu.st  6.  2002 
TA-W-.t2.487:  Pillonlex  Corp  .  Pillow 
and  Pad  Div  .  Tunica.  MS:  August 
6.  2002 
T.A-W-.'^2.475:  Fieldcrest  Cannon.  Inc  . 
a  subsidian-  of  PiUowtex  Corp  . 
Bath  Div  .  including  leased  workers 
of  Corestaff  Agency.  Scottsboro.  AL: 
.August  6.  2002 
TA-W-.'i2.679:  GN  .Vetcom.  Inc., 
Nashua.  NH:  August  25.  2002. 


Inc.  a 
Bath 


TA-W-52.535:  Admanco.  Inc..  Ripon. 

WI:  August  11.2002. 
TA-W-52.524:  Viceroy  Gold  Corp.. 

Castle  Mountain  Mine,  a  subsidiary 
of  Quest  Capital  Corp..  Ivanpah, 
CA:  August  8,  2003. 
TA-W-52.498:  Smart  Modular 

Technologies,  (MA),  Inc.  a  wholly 
owned  subsidiary  of  Solectron 
Crop..  Technology  Solutions 
Business  Unit  Div.,  Wilmington, 
MS:  August  7,  2002. 
TA-W-52.492:  Buckeye  Lumberton.  Inc.. 

Lumberton.  NC:  August  6.  2002. 
TA-W-52.488:  McKenzie  Forest 

Products.  LLC.  Myrtle  Point.  OR: 
August  6,  2002. 
The  following  certifications  have  been 
issued.  The  requirements  of  (a)  (2)  (B) 
(shift  in  production)  of  Section  222  have 
been  met. 

TA-W-52.460;  Alice  Manufacturing  Co.. 
Inc..  Anal  Plant.  Div..  Easlev,  SC: 
August  1,  2002. 
TA-W-52,599:  Ruppe  Hosiery,  Inc.. 
Kings  Mountain.  NC:.  August  7, 
2002. 
TA-W-52,446:  Graphite  Design 

International,  Inc..  San  Diego,  CA: 
lulv  22.  2002. 
TA-W-52.527:  MOCAP.  Inc.. 

Farmington,  MO:  August  6.  2002. 
TA-W-52.385:  Derby  Fabricating  LLC. 
Galesburg  Plant,  wholly  owned  by 
Raymond  Lovd.  Galesburg.  IL:  July 
23.  2002. 
TA-W-52.453:  National  Metal 

Abrasives.  Inc..  Wadsworth,  OH: 
July  30,  2002. 
TA-W-52.529:  Marshall  Gas  Controls,  a 
dtv.  of  S.H.  Leggitt  Co..  San  Marcos. 
TX:  July  31.  2002. 
T.A-W-52.551 :  Mueller  Gas  Products/ 
Lincoln  Brass  H'orA:s.  Waynesboro, 
TN:  August  12.2002. 
TA-W-52.369:  Hopper  Radio  of  Florida. 

Weston.  FL:  July  10.  2002. 
TA-W-52.392:  Chromalox.  Inc.. 
formerly  known  as  Wiegand 
Industrial,  a  div.  of  J. P.  Morgan 
Partners.  LLC.   Ogden.  UT:  July  23. 
2002. 
TA-W-52.429:  Agilent  Technologies. 
Asics  Product  Div.  (APDj,  Fort 
Collins.  CO:  fuly  21.  2002. 
TA-W-52,571:  The  Dean  Co..  Princeton. 

WV:  fuly  30.  2002. 
TA-W-52.542:  Columbus  Industries. 
Inc.,  Asheville.  OH:  August  11, 
2002. 
TA-W-52.742:  Fishercast.  Inc.,  a  div.  of 
Fisher  Gauge  Ltd.  Watertown.  NY: 
August  17.  2002 
TA-W-52.763:  Philadelphia  Chewing 
Gum  Corp..  Havertown.  PA:  August 
22,  2002. 
TA-W-52,503:  Carolina  Mills.  Inc., 
Plant  #2,  Newton,  NC:  August  7. 
2002. 
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TA-W-52,678;  Cooper  Industries, 

Crouse-Hinds  Div.  formerly  known 

as  Myers  Hubs,  Montebello,  CA: 

August  15.  2002. 
TA-W-52,687;  Renfro  Corp.,  Pulaski 

Plant.  Pulaski.  V A:  August  16.  2002. 
TA-W-52,739;  Springs  Industries,  Inc., 

Baby  Products  Div.,  Gainesville, 

GA:  August  26,  2002. 
TA-W-52.634;  Monona  Wire  Corp., 

Dodge  Facility.  Dekalb,  IL:  August 

20.  2002. 
TA-W-52,570:  Depuy  Orthopedics,  Inc., 

Albuquerque,  NM:  August  13,  2002. 
TA-W-52,558;  Edison  Fashion,  Inc., 

Bronx.  NY:  August  11,  2002. 
TA-W-52.544;  Alstom  Power.  Inc.,  Heat 

Exchange  Div.,  Easton,  PA:  August 

11.2002. 
TA-W-52.608:  Fruit  of  The  Loom  Texas. 

Inc.,  Harlingen,  TX:  August  11, 

2002. 
TA-W-52,473;  Maytag  Corp.,  Maytag 

Appliance  Div.,  Galesburg 

Refrigeration  Products,  Galesburg, 

IL:  August  6,  2002 
The  following  certification  has  been 
issued.  The  requirement  of  upstream 
supplier  to  a  trade  certified  primary  firm 
has  been  met. 
TA-W-52,549;  Broadway  and  Son 

Electric,  Inc.,  Workers  Employed  at 

Pillowtex  Corp.,  Kannapolis,  NC: 
'  August  11.2002. 

Negative  Determinations  for  Alternative 
Trade  Adjustment  Assistance 

In  order  for  the  Division  of  Trade 
Adjustment  Assistance  to  issued  a 
certification  of  eligibility  to  apply  for 
Alternative  Trade  Adjustment 
Assistance  (ATAA)  for  older  workers, 
the  group  eligibility  requirements  of 
Section  246(a)(3)(A){ii)  of  the  Trade  Act 
must  be  met. 

In  the  following  cases,  it  has  been 
determined  that  the  requirements  of 
Section  246(a)(3)(ii)  have  not  been  met 
for  the  reasons  specified. 

Since  the  workers  are  denied 
eligibility  to  apply  for  TAA,  the  workers 
cannot  be  certified  eligible  for  ATAA. 
TA-W-52.598  &■  A;  Minacs,  Flint.  MI 

and  Swariz  Creek,  MI 
TA-W-52,665;  Textron  Fastening 

Systems,  a  wholly-owned  subsidiary 

of  Textron,  Inc.,  PFPD  Plant, 
'       Tooling  Department,  Rockford,  IL 
TA-W-52,622:  Descartes  Systems  (USA) 

LLC,  an  affiliate  of  The  Descartes 

Systems  Group,  Inc.,  Atlanta,  GA 
TA-W-52,489;  Portola  Packaging,  Inc., 

U.S.  Closure  Div..  Sumter.  SC 
TA-W-52.542;  Columbus  Industries, 

Inc.,  Asheville,  OH 
TA-W-52,580;  Irwin-Hodson  Metal 

Manufacturing  LLC,  Portland.  OR 
TA-W-52,666:  Preceed  America.  Inc.. 

Hillsboro.  OR 


TA-W-52,670;  Joy  Mining  Machinery, 

Abingdon.  VA 
TA-W-52.594:  Squires  Hardwoods,  Inc., 

Shannon  Div..  Shannon,  NC 

Affirmative  Determinations  for 
Alternative  Trade  Adjustment 
Assistance 

In  order  for  the  Division  of  Trade 
Adjustment  Assistance  to  issue  a 
certification  of  eligibility  to  apply  for 
Alternative  Trade  Adjustment 
Assistance  (ATAA)  for  older  workers, 
the  group  eligibility  requirements  of 
Section  246(a)(3){A)(ii)  of  the  Trade  Act 
must  be  met. 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determinations. 

In  the  following  cases,  it  has  been 
determined  that  the  requirements  of 
Section  246(a)(3){ii)  have  been  met. 

I.  Whether  a  significant  number  of 
workers  in  the  workers'  firm  are  50 
years  of  age  or  older. 

II.  Whether  the  workers  in  the 
workers'  firm  possess  skills  that  are  not 
easily  transferable. 

III.  The  competitive  conditions  within 
the  workers'  industry  (i.e.,  conditions 
within  the  industry  are  adverse). 
TA-W-52.742;  Fishercast.  Inc..  a  div.  of 

Fisher  Gauge  Ltd,  Watertown,  NY: 

August  17,  2002 
TA-W-52,763;  Philadelphia  Chewing 

Gum  Corp.,  Havertown.  PA:  August 

22.  2002. 
TA-W-52,503;  Carolina  Mills,  Inc., 

Plant  #2,  Newton,  NC:  August  7, 

2002. 
TA-W-52,678;  Cooper  Industries, 

Crouse-Hinds  Div.  formerly  known 

as  Myers  Hubs,  Montebello.  CA: 

August  15.2002. 
TA-W-52.687;  Renfro  Corp.,  Pulaski 

Plant.  Pulaski.  VA:  August  16.  2002. 
TA-W-52.739;  Springs  Industries.  Inc., 

Baby  Products  Div..  Gainesville. 

GA:  August  26.  2002. 
TA-W-52, 634;  Monona  Wire  Corp., 

Dodge  Facility.  Dekalb.  IL:  August 

20.  2002. 
TA-W-52. 570;  Depuy  Orthopedics,  Inc., 

Albuquerque,  NM:  August  13.  2002. 
TA-W-52. 558;  Edison  Fashion.  Inc.. 

Bronx,  NY:  August  11.  2002. 
TA-W-52.544;  Alstom  Power,  Inc.,  Heat 

Exchange  Div.,  Easton,  PA:  August 

11,2002. 
TA-W-52,608;  Fruit  of  The  Loom  Texas, 

Inc.,  Harlingen,  TX:  August  11, 

2002. 
TA-W-52.473;  Maytag  Corp.,  Maytag 

Appliance  Div.,  Galesburg 

Refrigeration  Products,  Galesburg, 

IL:  August  6,  2002. 


TA-W-52,559:  Pillowtex  Corp..  Bed  and 

Bath  Div.,  including  leased  workers 

of  Corestaff  Agency,  Rakes  Staffing. 

A  S-  fl  Agency  and  Ajilon  Staffing, 

Kannapolis,  NC:  August  15,  2003 
TA-W-52,680:  Vaughan  Furniture  Co.. 

Inc.,  Empire  Plant.  Johnson  City. 

TN:  August  21.2002. 
TA-W-52.737:  Triquint  Optoelectronics. 

Inc.,  Breinigsville.  PA:  August  18, 

2002. 
TA-W-52,476:  Fieldcrest  Cannon,  Inc., 

a  subsidiar\'  of  Pillowtex  Corp., 

Bath  Div.  including  leased  workers 

of  Corestaff  Agency,  Fieldale,  VA: 

August  6,  2002. 
TA-W-52,477;  Fieldcrest  Cannon,  Inc.. 

a  subsidiar\'  of  Pillowtex  Corp.,  Bed 

Div.,  Decorative  Bedding,  including 

leased  workers  of  A  Er  R  Staffing, 

Eden,  NC 
TA-W-52.478:  Fieldcrest  Cannon.  Inc., 

a  subsidiary  of  PolloMex  Corp..  Bed 

Div..  Plant  16.  China  Grove.  NC: 

August  6.  2002. 
TA-W-52,479:  Fieldcrest  Cannon,  Inc.. 

a  subsidiary  of  Pillowtex  Corp.,  Bed 

Div.,  Plant  11,  including  leased 

workers  of  Corestaff  Agency, 

RockH'ell.  NC:  August  6.  2002. 
TA-W-52. 480;  Fieldcrest  Cannon,  Inc.. 

a  subsidiary  of  Pillowtex  Corp.,  Bed 

Div..  Plant  6,  including  leased 

workers  of  Corestaff  Agency. 

Concord,  NC:  August  6.  2002. 
TA-W-52.481;  Fieldcrest  Cannon,  Inc., 

a  subsidiary  of  Pillowtex  Corp..  Bed 

Div..  FC  Finishing,  Union.  SC: 

August  6.  2002. 
TA-W-52.482:  Fieldcrest  Cannon.  Inc.. 

a  subsidiary  of  Pillowtex  Corp., 

Bath  Div  Warehouse.  Mauldin.  SC: 

August  6,  2002. 
TA-W-52, 483;  Pillowtex  Corp.,  Pillow 

and  Pad  Div.,  Dallas.  TX:  August  6, 

.2002. 
TA-W-52. 484;  Pillowtex  Corp..  Pillow 

and  Pad  Div.,  Chicago.  IL:  August  6, 

2002. 
TA-W-52,485;  Pillowtex  Corp.,  Pillow 

and  Pad  Div..  Hanover.  PA:  August 

6,  2002. 
TA-W-52.486;  Pillowtex  Corp..  Pillow 

and  Pad  Div.,  Los  Angeles.  CA: 

August  6.  2002. 
TA-W-52,487;  Pillowtex  Corp..  Pillow 

and  Pad  Div.,  Tunica.  MS:  August 

6,  2002. 
TA-W-52.475:  Fieldcrest  Cannon.  Inc.. 

a  subsidiary  of  Pillowtex  Corp.. 

Bath  Div.,  including  leased  workers 

of  Corestaff  Agency.  Scottsboro.  AL: 

August  6.  2002. 
TA-W-52. 679;  GN  Netcom.  Inc., 

Nashua.  NH:  August  25.  2002. 
TA-W-52.535;  Admanco.  Inc.,  Ripon. 

WI:  August  11.2002. 
TA-W-52.524;  Viceroy  Gold  Corp., 

Castle  Mountain  Mine,  a  subsidiary 
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of  Quest  Capital  Corp.,  Ivanpah. 
CA:  August  8.  2003 

T.\-W-52.498:  Smart  \foduIar 

Technologies.  IMAI.  Inc.  a  nhnlly 
owned  subsidiary  of  Solectron 
Crop..  Technology  Solutions 
Business  I'nit  Div  .  Wilmington. 
MS:  August  7.  2002 

TA-\\'-52.492:  Buckeye  Lumberton.  Inc.. 
Lumherton.  \'C  August  6.  2002. 

TA-W-52.488:  Mckenzie  Forest 

Products.  LLC.  Myrtle  Point.  OR: 
August  6.  2002 

I  herebv  certif\-  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  September 
Copies  of  these  determinations  are 
available  for  inspet:tion  in  Room  C"- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NIW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address 

Ddted:  September  18,  200J. 
Timothy  Sullivan, 

Director.  Division  of  Trade  Adjustment 

.Assistance. 

[FR  Doc   03-2.5722  Filed  10-9-03:  8:45  am) 

BILUNG  CODE  4510-~3O-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52.63«] 

Vesuvius  USA,  Champaign  Machine 
Shop,  Champaign,  lliinois;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  22 1  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
21,  2003  in  response  to  a  worker 
petition  filed  by  the  company  on  behalf 
of  workers  at  Vesuvius  USA.  Champaign 
Machine  Shop.  Champaign,  Illinois. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  dt  VVa.shington.  DC  this  9th  day  of 
September.  20(J.J. 

Richard  Church, 

Certifvini;  (JtticiT.  Division  of  Trade 

.\diustmfnt  .Assistance. 

|FR  D()(    0  1-25734  Filed  10-9-03;  8:45  ami 

BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,7231 

W-Phone,  Inc.,  Highlands  Ranch,  CO; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  2.  2003  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  VV-Phone, 
Inc.,  Highlands  Ranch,  Colorado. 

All  workers  were  separated  from  the 
subject  firm  more  than  one  year  before 
the  date  of  the  petilion.  Section  223(b) 
of  the  Act  specifies  that  no  certification 
may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  dale  of  the  petition. 
Cionsequentlv,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  ill  Wa.shingtun,  DC,  this  8th  day  of 
September  2003 

Richard  Church, 

Certifying  Officer.  Division  of  Trade 
Adiustment  Assistancf 

(FK  Dor   03-2.T72H  Filed  10-9-03;  8:4,5  am) 
PILUNG  CODE  4S1(>-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,455A  and  TA-W-51,455C] 

White  Rodgers,  Coils  Division,  A 
Division  of  Emerson,  Harrison, 
Arkansas;  and  White  Rodgers,  Air 
Cleaners  Division,  A  Division  of 
Emerson,  Harrison,  Arkansas;  Notice 
of  Negative  Determination  Regarding 
Application  for  Reconsideration 

By  application  of  June  19,  2003,  a 
company  offic;ial  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adiustment  Assistance 
(TAA).  The  denial  notice  was  signed  on 
lune  4.  2003  and  published  in  the 
Federal  Register  on  April  24.  2003  (68 
FR  36847). 

Pursuant  to  29  CFR  90.18(c) 
recimsideration  may  be  granted  under 
the  following  circumstances: 

( 1 )  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 


in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  White  Rodgers,  Coils 
Division,  a  division  of  Emerson, 
Harrison.  Arkansas  (TA-W-51,455A) 
engaged  in  the  production  of  coils,  and 
on  behalf  of  workers  at  White  Rodgers, 
Air  Cleaner  Division,  a  division  of 
Emerson,  Harrison,  Arkansas  (TA-W- 
51.455C)  were  denied  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  Section  222(3) 
of  the  Trade  Act  of  1974  was  not  met 
and  production  was  not  shifted  abroad. 

The  company  official  who  filed  the 
reconsideration  request  stated  that,  in 
regard  to  the  Coils  Division,  production 
at  the  subject  division  was  dependent 
on  other  divisions  being  adjacent;  once 
production  phases  that  preceded  coil 
production  (injection  molding  used  to 
wind  coils),  and  followed  coil 
production  (gas  valves  that  incorporated 
the  coils)  were  shifted  from  the  subject 
division  site,  it  became  necessary  to 
move  the  coil  production  to  another 
domestic  location.  As  a  result,  the 
official  contends,  the  coil  production 
was  impacted  by  a  shift  of  production 
to  Mexico. 

Contact  with  another  company  official 
confirmed  what  had  been  established  in 
the  initial  investigation,  which  was  that 
production  at  the  Coils  Division  shifted 
exclusively  to  a  domestic  site.  It  was 
also  revealed  that,  although  competitive 
production  does  occur  at  an  affiliate  in 
Mexico,  there  was  no  evidence  of  a  shift 
from  the  subject  facility  to  the  Mexican 
affiliate  or  any  U.S.  imports  resulting 
from  this  or  any  other  foreign 
production. 

The  company  official  who  filed  the 
reconsideration  request  also  stated  that, 
in  regard  to  the  Air  Cleaner  Division, 
(TA-W-51-455C)  production  had  been 
shifted  to  Mexico  in  June  of  2003. 

Follow  up  contact  with  the  company 
revealed  that  the  majority  of  production 
was  shifted  from  the  Air  Cleaner 
Division  in  Harrison,  Arkansas  to 
Mexico.  However,  the  shift  began 
outside  of  the  relevant  period  of  this 
investigation.  The  petitioners  are  thus 
encouraged  to  file  a  new  petition  on 
behalf  of  workers  at  the  Air  Cleaner 
Division,  thereby  creating  a  relevant 
period  of  investigation  that  would 
include  changing  conditions. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
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misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  22nd  day 
of  September,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

IFR  Doc.  03-25713  Filed  10-9-03;  8:45  am] 

BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,504] 

Wirco  Castings,  inc.,  New  Athens, 
Illinois;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
11.  20G3,  in  response  to  a  petition  filed 
on  behalf  of  workers  at  Wirco  Castings, 
Inc.,  New  Athens,  Illinois. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  9th  day  of 
September,  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[PR  Doc.  03-25725  Filed  10-9-03;  8:45  am] 
BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  UVBOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  emd  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determination  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 


CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1 , 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  hinge  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  or  not 
utilizing  notice  and  public  comment 
procedure  thereon  period  to  the 
issuance  of  these  determinations  as 
prescribed  in  5  U.S.C.  553  and  not 
providing  for  delay  in  the  effective  date 
as  prescribed  in  that  section,  because 
the  necessity  to  issue  current 
construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procediues  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  vn-itten  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 


submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Maine 

MEI030001  dun.  13.  2003) 
MEI030002  dun.  13.2003) 
ME1030005  dun-  13,  2003) 

Volume  II 

None 

Volume  III 

None 

Volume  IV 

None  

Volume  V 

None 

Volume  VI 

North  Dakota 

ND030003  dun.  13.  2003) 
ND030004  dun.  13.2003) 

Volume  VII 

None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depositor^' 
Libraries  and  many  of  the  1 ,400 
Government  Depositon,-  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
http:v^wi\'.access.gpo.gov/davisbacon. 
They  are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Ser\'ice 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
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subscription  offers  value-added  features 
such  as  electronic  deliven,'  of  modified 
wage  decisions  directly  to  the  users 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  .subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  I'.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202) 
512-1800 

When  ordering  hard-copv 
subscription(.s).  be  sure  to  specify  the 
Stdtp(.s)  of  interest,  since  subscriptions 
may  be  ordered  for  anv  or  all  of  the  six 
separate  Volumes,  arranged  b\'  Statt- 
Subscriptions  include  an  annual  edition 
(issued  in  [dnuar%-  or  February)  whif  h 
includes  all  curreni  general  wage 
determinations  for  the  States  covered  hv 
each  volume  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  wii! 
be  distributed  to  subscribers. 

Signed  at  Washington.  DC  this  2nd  day  of 
October   2003 

Carl  \.  Poleskey. 

Chief.  Branch  of  Construction  Wage 

Determinations. 

|FR  Doc  03-25378  Filed  10-9-03;  8:45  ami 

BILUNG  C00€  4S10-27-M 


DEPARTMENT  OF  LABOR 


Occupational  Safety  and  Health 
Administration 

Agency  Information  Collection 
Activities;  Announcement  of  Office  of 
Management  and  Budget  (OMB) 
Control  Numbers  Under  ttie  Paperwork 
Reduction  Act 

AGENCY:  Occupational  Safety  and  Health 
.Administration  (OSHA).  Labor. 
ACTION:  Notice.  Announcement  of  OMB 
approval  of  information  collection 
requirements. 


Directorate  of  Standards  and  Guidance, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-3609,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
telephone  (202)  693-2222. 


SUMMARY:  The  Occupational  Safety  and 
Health  .\dniinisfration  (OSHA) 
aniiDunt  I's  that  the  Office  of 
Management  and  Budget  (OMB)  has 
extended  its  approval  for  a  number  of 
iiifurmatidii  collec  tion  re{}uirenients 
fniuid  in  (  ertaiii  sections  of  29  C^FR 
parts  uno  and  1915.  (JSHA  sought 
approval  under  the  Paperwork 
Keduc:tion  Ai  t  of  1995  (PRA-95).  and. 
as  retjuired  bv  that  Act.  is  announcing 
the  approval  numbers  and  expiration 
dates  for  those  rei)uiremenfs. 
EFFECTIVE  DATES:  This  notice  is  effective 
Octotier  10.  200,r 

FOR  FURTHER  INFORMATION  CONTACT: 
rod<l  Owen  or  Theda  Kennev. 


SUPPLEMENTARY  INFORMATION:  In  a  series 
of  Federal  Register  notices,  the  Agency 
announced  its  request  to  OMB  to  renew 
its  current  extensions  of  approval  for 
various  information  collection 
(paperwork)  requirements  in  its  safety 
and  health  standards  for  General 
Industry  and  Shipyard  Employment.  In 
these  Federal  Register  announcements, 
the  Agency  provided  60-day  comment 
periods  for  the  public  to  respond  to 
OSHA's  burden  hour  and  cost  estimates. 

In  accordance  with  PRA-95  (44  U.S.C. 
3501-3520),  OMB  renewed  its  approval 
for  these  information  collection 
requirements  and  assigned  OMB  control 
numbers  to  these  requirements.  The 
table  below  provides  the  following 
information  for  each  of  these  OMB- 
approved  requirements:  The  title  of  the 
collection;  the  date  of  the  Federal 
Register  notice;  the  Federal  Register 
Reference  (date,  volume,  and  leading 
page);  OMB;s  control  number;  and  the 
new  expiration  date. 


Title 


Date  of  Federal  Register  publication.  Federal  Register 
reference,  and  OSHA  docket  number 


OMB  control       i-         .       j  . 
f^Q  Expiration  date 


Presence  Sensing  Device  Initiation   iPSDIi   (29  CFR 

i910217ih) 
1  3-Butadiene  (29  CFR  1910  1051 1  

Benzene   (29  CFR  1910  1028)    


Personal  Protective  Equipment  iPPEi  tor  Shipyard 
Employment  (29  CFR  part  1915,  Subpart  I, 

Personal  Protective  Equipment  (PPEi  for  General  In- 
dustry (29  CFR  part  1910   Subpart  I) 

Reports  of  iniuries  to  Employees  Operation  Mectian- 
icai  Power  Presses  (29  CFR  1910  217(g)) 


1/222003   68  FR  3038   Docket  No    1218-0143(2003)  1218-0143  05/31/2004 

03,112003      68     FR     11592     Docket     No      1218-  1218-0170!         07/31/2006 

0170(2003) 
03/202003      68     FR     13732     Docket     No      1218-  1218-0129  07/31/2006 

0129(20031 
03/24  2003      68     FR     14260     Docket     No      1218-  1218-0215  07/31/2006 

0215(2003* 
03/24  2003     68     FR      14262     Docket     No      1218-  1218-0205  08/31/2006 

0205(2003) 
Oa  3 12003      68     FR      15484     Docket     No       1218-  1218-0070  07'31/2006 

0070(2003) 


In  accordance  with  5  CFR  1320.5(b). 
an  agency  fiannot  c:onduct.  sponsor,  or 
requi.re  a  response  to  a  collection  of 
information  unless:  The  collection 
displays  a  \alid  OMB  timtr"]  number; 
and  the  .-\genrv  informs  respondents 
that  they  are  not  required  t"  respond  to 
the  collection  of  iiiffirniatKui  unless  it 
displays  a  currently  valul  OMB  control 
number. 

Authority  and  Signature 

[ohn  L.  Henshdw.  .Assistant  Secretary 
of  Labor  for  Occupational  Safefv  and 
Health.  dire(  ted  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  L'.S.C.  3506).  and  Secretary  of 


Labor  s  Order  No.  5-2002  (67  FK 
65008). 

Signed  at  Washington.  DC  on  October  7th 
2003 

John  I.,  fienshaw, 

Assistant  Secretary  of  Labor. 

IKK  lira    ():t-j.S7H0  Filed  l()-<l-0:i;  8:4.')  am| 

BILLING  CODE  4510-26-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-128)] 

NASA  Advisory  Council,  Biological 
and  Phiysical  Research  Advisory 
Committee  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
■Advisory  C^ouncil,  Biological  and 
Physical  Research  Advisory  Committee. 
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DATES:  Thursday,  October  23.  2003. 
from  10  a.m.  until  6  p.m.  and  Friday, 
October  24,  2003  from  8  a.m.  imtil  12 
Noon. 

ADDRESSES:  NASA  Headquarters,  300  E 
Street  SW.,  Room  6H46,  Washington, 
DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Bradley  Carpenter,  Code  UG,  National 
Aeronautics  and  Space  Administration, 
Washmgton,  DC  20546,  202/358-0826. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capability  of  the  meeting 
room.  Attendees  will  be  requested  to 
sign  a  register  and  to  comply  with 
NASA  security  requirements,  including 
the  presentation  of  a  valid  picture  ID, 
before  receiving  an  access  badge. 
Foreign  nationals  attending  this  meeting 
will  be  required  to  provide  the 
following  information:  Full  name; 
gender;  date/place  of  birth;  citizenship; 
visa/greencard  information  (number, 
type,  expiration  date);  employer/ 
affiliation  information  (name  of 
institution,  address,  country,  phone); 
title/position  of  attendee.  Foreign 
nationals  will  be  escorted  at  all  times. 
To  expedite  admittance,  attendees  can 
provide  identifying  information  in 
advance  by  contacting  Dr.  Bradley 
Carpenter  at  202/358-0826  or  via  e-mail 
at  bcarpent@hq.nasa.gov. 

The  agenda  for  the  meeting  is  as 
follows: 

— Review  Reconmiendations 
— Program  Overview 
— Division  Reports 
— International  Space  Station  Reseai-ch 

Status 
— Strategic  Plan 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

June  W.  Edwards, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

|FR  Doc.  03-2582a.Filed  10-9-03;  8:45  am] 

BILUNG  CODE  TSIO-OI-*" 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-129)] 

NASA  Space  Science  Advisory 
Committee,  Astronomical  Search  for 
Origins  and  Planetary  Systems 
Sut}Committee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  National  Aeronautics  and 
Space  Administration  annoimces  a 
meeting  of  the  NASA  Space  Science 
Advisory  Committee  (SScAC), 
Astronomical  Search  for  Origins  and 
Planetary  Systems  Subcommittee  (OS). 
DATES:  Thursday,  October  23,  2003,  8:30 
a.m.  to  5:30  p.m.;  and  Friday,  October 
24,  2003.  8:30  a.m.  to  3  p.m. 
ADDRESSES:  Inn  and  Conference  Center, 
University  of  Maryland,  3501  University 
Boulevard  East,  Adelphi,  Maryland 
20783. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Hashima  Hasan,  Code  SZ.  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546,  202/395-0710. 
hhasan@hq.nasa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Report  by  Astronomy  and  Physics 

Director 
— NASA's  response  to  the  Bahcall 
Report  on  Hubble  Space  Telescope- 
James  Webb  Space  Telescope 
Transition 
— Report  by  Astronomical  Search  for 
Origins  and  Planetary  Theme 
Scientist 
— Mission  Updates:  James  Webb  Space 
Telescope,  Terrestrial  Planet  Finder 
It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

June  W.  Edwards, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  03-25829  Filed  10-9-03:  8:45  am] 

BILUNG  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-130)] 

NASA  Space  Science  Advisory 
Committee,  Structure  and  Evolution  of 
the  Universe  Subcommittee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  National  Aeronautics  and 
Space  Administration  armounces  a 
meeting  of  the  NASA  Space  Science 
Advisory  Committee  (SScAC),  Structure 
£md  Evolution  of  the  Universe 
Subcommittee  (SEUS). 
DATES:  Thursday,  October  23,  2003,  8:30 
a.m.  to  5:30  p.m.;  and  Friday,  October 
24,  2003,  8:30  a.m.  to  3  p.m. 


ADDRESSES:  Inn  and  Conference  Center, 
University  of  Maryland,  3C01  University 
Boulevard  East.  Adelphi,  Maryland 
20783. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Paul  Hertz,  Code  SZ,  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546,  202/358-0986. 
paul.hertz@nasa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Report  by  Astronomy  and  Physics 

Director 
— Report  by  SEU  Theme  Scientist 
— Report  of  Astronomy  and  Physics 

Working  Group 
— NASA's  response  to  the  Bahcall 

Report  on  HST-JWST  Transition 
— Updates  on  LISA  and  Con-X 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

June  W.  Edwards, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  03-25830  Filed  10-9-03;  8:45  am) 

BILUNG  CODE  7510-01 -P 


NATIONAL  COMMUNICATIONS 
SYSTEM 

Telecommunications  Service  Priority 
System  Oversight  Committee;  Meeting 

agency:  National  Commimications 

System  (NCS). 

ACTION:  Notice  of  meeting. 

A  meeting  of  the  Telecommunications 
Service  Priority  (TSP)  System  Oversight 
Committee  will  convene  Thursday, 
November  13.  2002  from  9  a.m.  to  12 
p.m.  the  meeting  will  be  held  at  701 
South  Courthouse  Road,  Arlington,  VA 
in  the  NCS  conference  room  on  the  2nd 
floor. 

—TSP  Program  Update 
—TSP  Revalidation  Update 
— TSP  Customer  Satisfaction  Survey 

Anyone  interested  in  attending  or 
presenting  additional  information  to  the 
Committee,  please  contact  Deborah  Bea, 
Office  of  Priority  Telecommunications. 
(703)  607-4933.  Media  or  Press  must 
contact  Mr.  Steve  Barrett  at  (703)  607- 
6211. 

Peter  M.  Fonash, 

Federal  Register  Liaison  Officer.  National 

Communications  System. 

[FR  Doc.  03-25762  Filed  10-9-03;  8:45  am] 

BILUNG  CODE  5001-OB-M 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-26] 

Pacific  Gas  and  Electric  Company; 
Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  Regarding  a 
Proposed  Exemption 

The  I'.S.  Nuclear  Regulatorv 
Commission  (NRC  or  the  Commission) 
is  considering  issuance  of  an  exemption, 
pursuant  to  10  CFR  72.7.  from  the 
provisions  of  10  CFR  72.72(d)  to  Pacific 
Gas  and  Electric  Companv  (PC.&E  (jr 
applicant).  The  requested  exemption 
would  allow  PG&E  to  maintain  a  single 
set  of  spent  fuel,  high-level  radioactive 
waste,  and  reactor-related  Greater  than 
Class  C  (GTCXl)  waste  records  in 
accordance  with  the  requirements  of  its 
N'RC-dpprovt?d  Quality  Assurance 
program,  which  satisfies  the  criteria  of 
10  CFR  part  50.  appendix  B.  for  the 
Independent  Spent  Fuel  Storage 
Installation  (ISFSI)  at  the  Diablo  Canyon 
Power  Plant  (DCPP)  in  San  Luis  Obispo 
County,  California. 

Environmental  Assessment  (EA) 

Identification  of  Proposed  Action:  In 
its  application  for  an  ISFSI  license, 
submitted  on  December  21.  2001.  PG&E 
requested  an  exemption  from  the 
requirement  in  10  CFR  72.72(d];  which 
states  in  part  that.  "'Records  of  spent 
fuel,  high-level  radioactive  waste,  and 
reactor-related  GTCC  waste  containing 
special  nuclear  material  meeting  the 
requirements  in  paragraph  (a)  of  this 
section  must  be  kept  in  duplicate.  The 
duplicate  set  of  records  must  be  kept  at 
a  separate  location  sufficiently  remote 
from  the  original  records  that  a  single 
event  would  not  destrov  both  sets  of 
records.' 

The  proposed  action  before  the 
Commission  is  whether  to  grant  this 
exemption  pursuant  to  10  CFR  72.7 

iVeed  for  the  Proposed  Action:  The 
applicant  stated  that  ISFSI  spent-fuel, 
high-level  radioactive  waste,  and 
reactor-related  GTCC  waste  records  will 
be  maintained  in  a  manner  consistent 
with  the  records  of  the  DCPP.  which  are 
stored  in  accordance  with  the  NRC- 
approved  Qualitv  Assurance  (QA) 
program  The  approved  Q.-\  program  for 
the  DCPP  complies  with  the 
requirements  establisheni  in  10  CFR  part 
50.  appendix  B,  which  incorporates  bv 
reference  the  specific  recordkeeping 
requirements  in  10  CFR  50.71(d)(1) 
PG&E  did  not  request  exemption  from 
the  records  retention  period 
requirements  of  10  CFR  72.72(d).  The 
applicant  seeks  to  provide  consistency 
in  recordkeeping  practices  for  the 


records  related  to  the  proposed  DCPP 
ISFSI  and  those  ref;ords  currently 
maintained  under  the  DCPP  QA 
program  The  exemption  would  also 
preclude  the  need  for  PG&E  to  construct 
anil  operate  a  separate,  second  records 
storage  facility  to  store  a  duplicate  set  of 
spent  fuel,  high-level  radioactive  waste, 
and  reactor-related  GTCC  waste  records. 

In  its  exemption  request,  PG&E 
indicated  that  the  NRC-approved  QA 
program  for  the  DCPP  mt^ets  the 
provisifms  of  ANSI  N45. 2. 9-1974.  The 
requirements  in  ANSI  N45.2.9-1974 
have  btM?n  endorsed  bv  the  NRC  as  an 
acceptable  method  of  satisf\'ing  the 
recordkeeping  recpiirements  of  10  CFR 
part  50.  appendix  B.  which  states,  in 
part,  that   '(clonsistent  with  applicable 
regulatory  requirements  (including  10 
C:FR  50.71(d)(l)|.  the  applicant  shall 
establish  requirements  concerning 
record  retention,  such  as  duration, 
location,  and  assigned  responsibility." 
Further  requirements  for  the 
maintenance  of  nuclear  power  plant 
records  are  provided  in  10  CFR 
50.71(d)(1).  which  states,  in  part,  that. 
"The  licensee  shall  maintain  adequate 
safeguards  against  tampering  with  and 
loss  of  records."  ANSI  N. 45. 2. 9-1974 
also  satisfies  the  requirements  of  10  CFR 
72.72  by  providing  for  adtjquate 
maintenance  of  records  regarding  the 
identity  and  history  of  the  spent  fuel  in 
storage.  Such  records  would  be  subject 
to  and  need  to  be  protected  frf)m  the 
same  types  of  degradation  mechanisms 
or  loss  as  nuclear  power  plant  Quality 
Assurance  records. 

Environmental  Impacts  of  the 
Proposed  Action:  An  exemption  from 
the  requirement  to  store  a  duplicate  set 
of  ISFSI  records  at  a  separate  location 
has  no  impact  on  the  environment. 
Storage  of  records  does  not  change  the 
methods  by  which  spent  fuel  will  be 
handled  and  stored  at  the  DCPP  ISFSI 
and  does  not  change  the  amount  of 
effluents,  radiological  or  non- 
radiological,  associated  with  the  ISFSI. 

Alternative  to  the  Proposed  Action: 
As  an  alternative  to  the  proposed  action, 
the  staff  considered  denial  of  the 
proposed  action  {i.e  .  the  "'no-ac:tion" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Agencies  and  Persons  Consulted:  On 
August  12.  2003,  Ms.  Barbara  Byron. 
Nuclear  Policy  Advisor  for  the 
California  Energy  Commission,  was 
contacted  regarding  the  environmental 
assessment  for  the  proposed  action  and 
had  no  comments.  The  NRC  staff  has 
determined  that  a  consultation  under 


Section  7  of  the  Endangered  Species  Act 
is  not  required  because  the  proposed 
action  is  administrative/procedural  in 
nature  and  will  not  affect  listed  species 
or  critical  habitat.  The  NRC  staff  has 
also  determined  that  the  proposed 
action  is  not  a  type  of  activity  having 
the  potential  to  cause  effects  on  historic 
properties  because  if  is  an 
administrative/procedural  action. 
Therefore,  no  further  consultation  is 
required  under  Section  106  of  the 
National  Historic  Preservation  Act. 

Finding  of  No  Significant  Impact 

The  environmental  impacts  of  the 
proposed  action  have  been  reviewed  in 
accordance  with  the  requirements  set 
forth  in  10  CFR  part  51.  Based  upon  the 
foregoing  EA,  the  Commission  finds  that 
the  proposed  action  of  granting  the 
exemption  from  10  CFR  72.72(d),  so  that 
PG&E  may  store  spent  fuel  records  for 
the  proposed  ISFSI  in  a  single  records 
storage  facility,  in  accordance  with  its 
NRC-approved  Quality  Assurance 
program  (which  satisfies  the  criteria  of 
10  CFR  part  50.  appendix  B,  and  10  CFR 
50.71(d)(1)),  will  not  significantly 
impact  the  quality  of  the  human 
environment.  Accordingly,  the 
Commission  has  determined  that  a 
Finding  of  No  Significant  Impact  is 
appropriate,  and  that  an  environmental 
impact  statement  for  the  proposed 
exemption  is  not  necessary. 

For  further  details  with  respect  to  this 
exemption  request,  see  the  PG&E  ISFSI 
license  application,  and  the 
accompanying  Safety  Analysis  Report, 
dated  December  21.  2001.  The  request 
for  exemption  was  docketed  under  10 
CFR  part  72.  Docket  No.  72-26.  These 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  One  White  Flint  North 
Building,  11555  Rockville  Pike. 
Rockville,  MD.  or  from  the  publicly 
available  records  component  of  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS).  These 
documents  may  be  accessed  through  the 
NRC's  Public  Electronic  Reading  Room 
on  the  Internet  at  http://v%'ww. nrc.gov/ 
reading-rm/adams.html.  If  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397^209.  301-415-4737 
or  by  e-mail  at  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  October.  200.3. 
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For  the  Nuclear  Regulatory  Commission. 
)ames  R.  Hall, 

Sfnior  Project  Manager.  Spent  Fuel  Project 

Office.  Office  of  Nuclear  Material  Safety  and 

Safeguards. 

IFR  Doc.  03-25746  Filed  10-9-03:  8:4.5  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-498  and  50-499] 

STP  Nuclear  Operating  Company; 
Notice  of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  STP  Nuclear 
Operating  Company  (the  licensee)  to 
withdraw  its  February  14,  2002,  and  its 
supplement  dated  October  24,  2002, 
applications  for  proposed  amendments 
to  Facility  Operating  License  Nos.  NPF- 
76  and  No.  NPF-80  for  the  South  Texas 
Project  (STP),  Units  1  and  2,  located  in 
Matagorda  County,  Texas. 

The  proposed  amendments  would 
have  modified  STP,  Units  1  and  2, 
Technical  Specification  (TS)  3.3.2 
requirements  for  Loss  of  Power 
Instrumentation  (Functional  Unit  8)  and 
TSs  3.8.1.1,  3.8.1.2,  and  3.8.1.3  for  AC 
Sources. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  April  30,  2002, 
(67  FR  21294).  However,  by  letter  dated 
September  22,  2003  (NOC-AE- 
03001472),  the  licensee  withdrew  the 
proposed  amendments  and  supersedes, 
in  its  entirety  the  application  dated 
February  14,  2002,  and  its  supplement 
dated  October  24,  2002,  for  which  the 
staff  proposed  no  significant  hazard 
consideration  determination  on  April 
30,  2002  (67  FR  21294).  This  application 
withdraws  the  proposed  changes  to  TS 
3.3.2  requirements  for  Loss  of  Power 
Instrumentation  and  the  proposed 
changes  to  TS  3.8.1.1  for  AC  Sources. 
The  changes  proposed  for  TS  3.3.2  are 
described  in  the  application  dated 
September  22,  2003  (NOC-AE- 
03001578).  The  changes  proposed  for 
TSs  3.8.1.2  and  3.8.1.3  are  documented 
in  the  September  22,  2003  (NOC-AE- 
03001472)  application. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  14,  2002, 
and  its  supplement  dated  October  24, 
2002,  and  the  licensee's  letters  dated 
September  22,  2003,  which  withdrew 
the  application  for  license  amendment. 
Documents  may  be  examined,  and/ or 


copied  for  a  fee,  at  the  NRC's  Public 
Document  Room  (PDR)  located  at  One 
White  Flint  North,  Public  File  Area  01 
F21,  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  Systems 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  Web 
site,  http://wvrw.nrc.gov/reading-rm/ 
adams/html  Persons  who  do  not  have 
access  to  ADAMS  or  who  encountered 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209  or  301^15-4737  or 
by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  September  2003. 

For  the  Nuclear  Regulatory  Commission. 
John  L.  Minns, 

Project  Manager,  Section  1 .  Project 
Directorate  IV.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  03-25743  Filed  10-9-03:  8;45  am] 
BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-483] 

Union  Electric  Company;  Notice  of 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Union  Electric 
Company  (the  licensee)  to  withdraw  its 
application  dated  October  3,  2002,  as 
supplemented  by  letter  dated  June  5, 
2003,  for  proposed  amendment  to 
Facility  Operating  License  No.  NPF-30 
for  the  Callaway  Plant,  Unit  1.  located 
in  Callaway  County,  Missouri. 

The  proposed  amendment  would 
have  revised  the  definition  of  steam 
generator  (SG)  tube  inspection  in 
Technical  Specification  5.5.9.  "Steam 
Generator  (SG)  Tube  Sur\'eillance 
Program."  The  amendment  would  add  a 
requirement  for  using  the  rotating 
pancake  coil  (RPC)  to  the  H*  depth  in 
the  tubesheet. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  October  18, 
2002  (67  FR  64422).  However,  as  stated 
in  the  staffs  letter  dated  September  15, 
2003,  the  licensee  has  agreed  to 
withdraw  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 


amendment  dated  October  3,  2002,  as 
supplemented  by  the  licensee's  letter 
dated  June  5,  2003,  and  the  staffs  letter 
dated  September  15.  2003.  Documents 
may  be  examined,  and/or  copied  for  a 
iee,  at  the  NRC's  Public  Document 
Room  (PDR),  located  at  One  White  Flint 
North,  Public  File  Area  Ol  F21.  11555 
Rockville  Pike  (first  floor).  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
w^ww.nrc.gov/readifig-rm/adams/html. 
Persons  who  do  nor  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the     '  IC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209,  or  301^15-4737  orby  e-  ->ail 
to  pdr@nrc.gov. 

Dated  at  Rockville.  Maryland,  mis  15th  day 
of  September.  2003. 

For  the  Nuclear  Regulatory  Commission. 

Jack  Donohew, 

.Senior  Project  Manager.  Section  2.  Project 

Directorate  IV.  Division  of  Licensing  Project 

Management.  Office  of  Nuclear  Reactor 

Regulation. 

IFR  Doc.  03-25744  Filed  10-9-03:  8:43  am) 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
(NRC)  has  issued  a  revision  of  a  guide 
in  its  Regulatory  Guide  Series.  This 
series  has  been  developed  to  describe 
and  make  available  to  the  public  such 
information  as  methods  acceptable  to 
the  NRC  staff  for  implementing  specific 
parts  of  the  NRC's  regulations, 
techniques  used  by  the  staff  in  its 
review  of  applications  for  permits  and 
licenses,  and  data  needed  by  the  NRC 
staff  in  its  review  of  applications  for 
permits  and  licenses. 

Revision  1  of  Regulatory  Guide  1.180, 
"Guidelines  for  Evaluating 
Electromagnetic  and  Radio-Frequency 
Interference  in  Safety-Related 
Instrumentation  and  Control  Systems," 
provides  guidance  to  licensees  and 
applicants  on  methods  acceptable  to  the 
NRC  staff  for  complying  with  the  NRC's 
regulations  on  design,-installation.  and 
testing  practices  for  addressing  the 
effects  of  electromagnetic  and  radio- 
frequencv  interference  and  power  surges 
on  safety-related  instrumentation  and 
control  svstems. 
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Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time  Written 
comments  may  be  submitted  to  the 
Rules  and  Directives  Branch.  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  .Muclear  Regulatorv 
Commission,  Washington  DC  205.55 
Questions  on  the  content  of  this  guide 
may  be  directed  to  Ms.  C.  Antonescu, 
(301)  415-6792.  e-mail  rpa;«nrf.£fov 
Regulatory  guides  are  available  for 
inspection  or  downloading  at  the  NRCs 
Web  site  at  <http/'v\-w\v  nrc  '^n\'>  under 
Regulatorv  Cuides  and  in  .N'KCs 
Elertrtmic  Reading  Room  (ADAMS 
System)  at  the  same  site   Single  cfipies 
of  regulatnrv  guides  mav  be  obtained 
free  of  charge  bv  writing  the 
Reproduction  and  Distributum  Services 
Section,  lis.  Nuclear  Regulatory- 
Commission,  Washington.  DC  20555- 
0001,  or  by  fa.x  to  (,i()l)  415-2289.  or  by 
e-mail  to  <distnhution<lnrc.<Jo\'>.  Issued 
guides  may  also  be  purchased  from  the 
National  Technic:al  Information  Servue 
(NTIS)  nn  a  standing  order  basis.  Details 
on  this  service  mav  be  obtained  bv 
writing  NTIS  at  5285  Port  Royal  Road, 
Springfield,  VA  221H1.  telephone  1- 
800-55 J-6847;  </?ffp      uuu  ntis.gov/>. 
Regulatory  guides  are  not  copyrighted, 
and  (Commission  approval  is  not 
required  to  reproduce  them.  (5  U.S.C. 
552(a)). 


Dated  at  Rockville.  .MD  this  :?Oth  day  of 
September  200:! 

For  the  Nuclear  Regulatory  Commission, 
lack  R.  Strosnider, 

Dfputv  Dirrdor.  Office  of  Nuclear  Regulatory 

Hfsfarrh 

tVR  Dn(    Ot-.iS745  Filed  10-9-0,1:  8:45  am] 

BILUNG  CODE  7590-01 -P 


POSTAL  SERVICE 

Board  of  Governors'  Sunshine  Act 
Meeting;  ^liotificatjon  of  Item  Added  to 
Meeting  Agenda 

DATE  OF  MEETING:  October  2.  200.1 

STATUS:  Closed. 

PREVIOUS  ANNOUNCEMENT:  68  FR  55665. 
September  26,  2003 

A00nx>N:  Office  of  Inspector  General 
Fiscal  Year  2004  Budget.  At  its  meeting 
on  October  2,  2003,  the  Board  of 
Governors  of  the  United  States  Postal 
Service  voted  unanimously  to  add  this 
item  to  the  agenda  of  its  closed  sessu)n 
and  that  no  earlier  announcement  was 
possible.  The  General  Counsel  of  the 
United  States  Postal  Service  certified 
that  in  her  opinion  discussion  of  this 


item  could  be  properly  closed  to  public 
observation. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  T.  Johnstone,  Secretary  of  the 
Board,  U.S.  Postal  Service,  475  L'Enfant 
Plaza,  SW  .  Washington.  IDC  20260- 
1  ()()() 

William  I.  {ohnstone, 

SMTfttin 

(FR  Doc.  03-258.5')  Filfd  10-7-0  ).  4  i  1  pinl 

BILUNG  CODE  77tO-12-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereliv  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshini!  Act,  Publii   Law  94-409,  that 
the  Sef:urities  and  Fxchange 
(.'omnussion  will  hold  the  following 
meeting  during  the  we<'k  of  October  13, 
2003: 

,\  Closed  Meeting  will  be  held  on 
Thursdav,  October  16.  2003.  at  10  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
fCnnimission.  and  recording  s(?(:refaries 
will  attend  the  Closed  Meeting.  Ciertain 
staff  members  who  have  an  interest  in 
the  mattt-rs  mav  also  be  present. 

The  (leneraj  Counsel  of  the 
(Aimmission.  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U,S.C.  552b(c)  (5),  (7),  (8)  and  (10)  and 
17  O'K  200  402(a)  (5),  (7),  (8),  and  (10), 
permit  t  onsideration  of  the  scheduled 
matters  at  the  Closed  Meeting. 

The  subject  matter  of  the  Closed 
Meeting  .scheduled  for  Thursday. 
October  16.  200, i,  will  be: 

Regulatorv  matters  regarding  financial 
institutions:  and  Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
anv.  matters  have  been  added,  deleted 
or  p(Jstponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Ddtcd    Oi  lober  7.  2003. 
lonathan  (i.  kalz, 

S'''  n'tan 

IFK  [)(i(    o:i-J5HtiO  Filed  U)-7-(j;i:  4:40  pmj 

BILLING  CODE  8010-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48591 ;  File  No.  SR-CBOE- 
2003-17] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  and  Amendment  No.  1 
Thereto  by  the  Chicago  Board  Options 
Exchange,  Inc.  Relating  to  the  Listing 
and  Trading  of  Options  on  Russell 
Indexes 

•     t)(  t(jl)er  2.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
CAct"),!  and  Rule  19b^  thereunder,- 
notice  is  hereby  given  that  on  Mav  5, 
2003,  the  Chicago  Board  Options 
Exc:hange,  Inc.  C'CBOE")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission'Jthe  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  CBOE.  On  September  24.  2003, 
the  CBOE  filed  an  amendment  to  the 
proposed  rule  change. '  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons,  and  to  approve 
the  proposed  rule  change,  as  amended, 
on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  certain 
rules  to  provide  for  the  listing  and 
trading  on  the  Exchange  of  options  on 
several  different  Russell  Indexes.  The    ■ 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
CBOE,  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 


'  I.')  t;.,S.C   78s(b)(l) 

'  17(;FR  240  14l>-4 

'See  letter  from  lames  Flynn.  E.sq  .  Legal 
Division.  CBOE,  to  Nancy  Sanow,  .Assistant 
Director.  Division  of  .Market  Regulation. 
Commission,  ilated  .September  23.  2003 
( 'Amendment  No   l")  Amendment  No.  1  replaces 
the  original  filing  m  its  entirety,  and:  (1)  Clarifies 
that  the  CBOE  will  monitor  each  Russell  Index  on 
an  annual  hasis  and  notify  the  f:ommission  in  the 
event  that  certain  specified  standards  are  not 
satisfied,  (2)  notes  in  the  purpose  section  of  the 
proposal  that  the  CBOE  w\\\  have  complete  access 
to  the  trading  information  of  the  component 
securities  of  the  Russell  Indexes;  and  (3)  amends 
the  strike  prices  for  options  on  the  Russell  Indexes. 
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may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to  list 
and  trade  cash-settled,  European-style, 
stock  index  options  on  the  Russell 
1000®  Index,  Russell  1000®  Growth 
Index,  Russell  1000®  Value  Index. 
Russell  2000®  Growth  Index,  Russell 
2000®  Value  Index,  Russell  3000® 
Index,  Russell  3000®  Growth  Index, 


Russell  3000®  Value  Index,  Russell 
Midcap®  Index,  Russell  Midcap® 
Growth  Index,  Russell  Midcap®  Value 
Index  ("Russell  Indexes"  or  "Indexes"). 
Each  Russell  Index  is  a  capitalization- 
weighted  index  containing  various 
groups  of  stocks  drawn  from  the  largest 
3,000  companies  incorporated  in  the 
U.S.  and  its  territories.  All  component 
seciurities  of  the  Russell  Indexes  are 
traded  on  the  New  York  Stock 
Exchange,  Inc.  ("NfYSE"),  the  American 
Stock  Exchange  LLC  ("AMEX").  or  the 
NASDAQ.  The  CBOE  currently  is 
approved  to  trade  options  on  the  Russell 
2000®  hidex.4 

Index  Design.  The  Russell  Indexes  are 
designed  to  be  a  comprehensive 
representation  of  the  investable  U.S. 
equity  market.  These  Indexes  are 


capitalization-weighted  and  include 
only  common  stocks  belonging  to 
corporations  domiciled  in  the  U.S.  and 
its  territories  and  that  are  traded  on  the 
NYSE.  NASDAQ  or  the  AMEX.  The 
component  securities  are  weighted  by 
their  "available"  market  capitalization, 
which  is  calculated  by  multiplying  the 
primary  market  price  by  the  "available" 
shares;  that  is,  total  shares  outstanding 
less  corporate  cross-owned  shares, 
ESOP  and  LESOP-owned  shares 
comprising  10%  or  more  of  shares 
outstanding,  unlisted  share  classes  and 
shares  held  by  an  individual,  a  group  of 
individuals  acting  together,  or  a 
corporation  not  in  the  index  that  owns 
10%  or  more  of  the  shares  outstanding. 
The  following  is  a  brief  description  of 
each  index: 


Russell 
Russall 
Russell 
Russell 
Russell 
Russell 
Russell 
Russell 

Russell 

Russell 
Russell 


3000®  Measures  the  performance  of  the  3,000  largest  U.S.  companies  based  on  total  market  capitalization. 

which  represents  approximately  98%  of  the  investable  U.S.  equity  market. 

^000®  Measures  the  performance  of  the  1,000  largest  companies  in  the  Russell  3000  Index,  which  lepresents 

approximately  92%  of  the  total  market  capitalization  of  the  Russell  3000  Index. 

Midcao®  .  ...     Measures  the  performance  of  the  800  smallest  companies  in  the  Russell  1000  Index,  which  represent 

^     approximately  26%  of  the  total  market  capitalization  of  the  Russell  1000  Index 

1000®  Growth  Measures  the  performance  of  those  Russell  1000  companies  with  higher  price-to-book  ratios  and  high- 
er forecasted  growth  values.  .      i      .•  j  i„.  ,„, 

1000®  Value Measures  the  performance  of  those  Russell  1000  companies  with  lower  price-to-book  ratios  and  lower 

forecasted  growth  values.  ,  ,   ,  .  ,  ■      .    u     \.     ,■        r,A  v,;<,v, 

2000®  Growth  Measures  the  performance  of  those  Russell  2000  companies  with  higher  pnce-to-book  ratios  and  high- 
er forecasted  growth  values.  •      .    u     i      .•  a  i^,.„.r 

2000®  Value Measures  the  performance  of  those  Russell  2000  companies  with  lower  pnce-to-book  ratios  and  lower 

forecasted  growth  values.  .  ,   ,  .  ,  .    u     l  „,„o  ^„a 

3000®  Growth   Measures  the  performance  of  those  Russell  3000  Index  companies  with  higher  P""-*"-^^"''.™^'"^^^"^ 

3000®  urowm  ^,^^^^  forecasted  growth  values.  The  stocks  in  this  index  are  also  members  of  either  the  Russell 

1000  Growth  or  the  Russell  2000  Growth  indexes.  ,      l      .•  a 

3000®  Value    Measures  the  performance  of  those  Russell  3000  Index  compani^es  with  "o^^^P^'^f-'^'J^^V^f '°'.!^ 

3000®  value  ^^^^^  forecasted  growth  values.  The  stocks  in  this  index  are  also  members  of  either  the  Russell  1000 

Value  or  the  Russell  2000  Value  indexes.  ,    .  .  ,_  •      .    u     u      ,•       =„^ 

Midcap®  Growth  Measures  the  performance  of  those  Russell  Midcap  companies  with  higher  pnce-to-book  ratios  and 

Midcap®  Growtn ^  forecasted  growth  values.  The  stocks  are  also  members  of  the  Russell  1000  Growth  index. 

Midcap®  Value  Measures  the  performance  of  those  Russell  Midcap  companies  with  lower  P^ric«-^°:b°°.^  r^^>°^  ^'^ 

Midcap®  Value  m^^^^^  forecasted  growth  values.  The  stocks  are  also  members  of  the  Russell  1000  Value  index. 


I 
All  companies  listed  on  the  NYSE. 
AMEX  or  NASDAQ  are  considered  for 
inclusion  in  the  universe  of  stocks  that 
comprise  the  Russell  Indexes,  with  the 
following  exceptions:  (1)  Stocks  trading 
less  than  $1.00  per  share  on  May  31;  (2) 
non-U. S.  incorporated  companies;  and 
(3)  preferred  and  convertible  preferred 
stock,  redeemable  shares,  participating 
preferred  stock,  warrants  and  rights, 
trust  receipts,  royalty  trusts,  limited 
liability  companies,  bulletin  board,  pink 
sheet  stocks,  closed-end  investment 
companies,  limited  partnerships,  and 
foreign  stocks.  The  Russell  3000  Index 
is  comprised  of  the  top  3.000  eligible 
stocks  ranked  by  available  market 
capitalization.  The  CBOE  represents  that 
all  of  these  components  are  "reported 
securities"  as  defined  in  Rule  llAa3-l 
under  the  Act. 


All  of  the  remaining  Russell  Indexes 
are  subsets  of  the  Russell  3000  Index. 
The  Growth  and  Value  versions  of  each 
primary  Index  (Russell  1000,  Russell 
2000.  Russell  3000  and  Russell  Midcap) 
may  contain  conunon  components,  but 
the  capitalization  of  those  components 
is  apportioned  so  that  the  sum  of  the 
total  capitalization  of  the  Growth  and 
Value  indexes  equals  the  total 
capitalization  of  the  respective  primary 
index. 

As  provided  in  Exhibit  B  to  the 
proposed  rule  change,  on  February  28, 
2003.  the  stocks  comprising  the  Russell 
3000  Index  (and  the  other  Russell 
Indexes)  had  an  average  market 
capitalization  of  $2.93  billion  ranging 
from  a  high  of  $239  billion  (General 
Electric  Co.)  to  a  low  of  $2  million 
(Deltagen.  Inc.).  The  number  of  available 


shares  outstanding  ranged  from  a  high 
of  9.95  billion  (General  Electric  Co.)  to 
a  low  of  310,000  (Seaboard  Corp.),  and 
averaged  123.4  million  shares.  The  six- 
month  average  daily  trading  voliune  for 
Russell  3000  Index  components  was 
977,000  shares  per  day,  ranging  from  a 
high  of  82.6  million  shares  per  day 
(Cisco  Systems,  Inc.)  to  a  low  of  433 
shares  per  day  (Seaboard  Corp.). 
Component  securities  that  averaged  less 
than  50,000  shares  per  day  for  the 
previous  six  months  accounted  for  1.3% 
of  the  index  weight.  Over  83%  of  the 
Russell  3000  Index  components 
satisfied  CBOE's  listing  criteria  for 
equity  options  as  set  forth  in  CBOE  Rule 
5.3.  representing  over  99%  of  the  index 
weight. 

The  Russell  Indexes  themselves  range 
in  capitalization  from  a  high  of  $8.6 


«  See  Securities  Exchange  Act  Release  No.  31382 
(October  30,  1992),  57  FR  52802  (November  5,  1992) 


(order  approving  the  listing  and  trading  of  options 
on  the  Russell  2000  Index). 
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trillion  (Russell  3000)  to  a  low  of  $278 
billion  {Russell  2000  Growth).  The 
number  of  index  components  range 
from  a  high  of  2.933  (Russell  3000)  to 
a  low  c'f  453  (Russell  Midcap  Growth). 
The  Russell  1000  Growth  Index  has  the 
highest  percentage  of  options-eligible 
components  with  99.8°'.>  bv  weight  and 
97.7%  by  number  The  Russell  2000 
Value  index  has  the  lowest  percentage 
of  options-eligible  components  with 
90.7%  by  weight  and  74.8%  by  number. 


Calculation.  The  values  of  each  Index 
are  currently  being  calculated  by 
Reuters  on  behalf  of  the  Frank  Russell 
Company  and  will  be  disseminated  at 
l.T-second  intervals  during  regular 
C;B(JE  trading  hours  to  market 
information  vendors  via  the  Options 
Price  Reporting  Authority  (•'OPRA"). 

The  CBOE  notes  that  the  methodology 
used  to  calculate  the  value  of  the 
Russell  Indexes  is  similar  to  the 
methodology  used  to  calculate  the  value 
of  other  wfdl-known  market- 


capitalization  weighted  indexes.  The 
level  of  each  Index  reflects  the  total 
market  value  of  the  component  stocks 
relative  to  a  particular  base  period  and 
is  computed  by  dividing  the  total 
market  value  of  the  companies  in  each 
Index  by  its  respective  index  divisor. 
The  divisor  is  adjusted  periodically  to 
maintain  consistent  measurement  of 
each  Index.  The  following  is  a  table  of 
base  dates  and  the  respective  Index 
levels  as  of  February  28.  2003: 


Index 


Base  date/base 
index  value 


2/28/03  Index 
value 


Russell  3000<S  

Russell  1000®  

Russell  Midcap"       

Russell  1000S.  Growth  .. 
Russell  1000»  Value 
Russell  2000'?  Growth  .. 

Russell  2000 «  Value 

Russell  3000?  Growth  .. 

Russell  3000?  Value 

Russell  Midcap?.  Growth 
Russell  Midcap ".  Value 


12/31/86  = 

140.00 

468.15 

12/31/86  = 

130.00 

446.96 

12/31/86  = 

200.00 

464.62 

8/31/92  = 

200  00 

354.20 

a'31/92  = 

200.00 

430.96 

3/16/00  = 

500.00 

190.56 

3/16/00  = 

500.00 

522.72 

3/16/00  = 

700.00 

282.42 

3/16/00  = 

700.00 

558.95 

3/16/00  = 

500  00 

202.01 

3/16/00  = 

500.00 

506  05 

Index  Option  Trading  According  to 
the  CBOE,  options  on  these  indexes 
shall  be  A.M. -settled.  In  addition  to 
regular  Index  options,  the  Exchange 
may  provide  for  the  listing  of  long-term 
index  option  series  (  "LEAPSi:"]  in 
accordance  with  CBOE  Rule  24.9. 

For  options  on  each  Index,  strike 
prices  will  be  set  to  bracket  the 
respective  index  in  2.5-point  increments 
for  strikes  below  S200  and  5  point 
increments  for  strikes  at  or  above  S200 
The  minimum  tick  size  for  series  trading 
b'elow  S3  will  be  0.05  and  for  series 
trading  above  S3  the  minimum  tick  will 
be  0.10.  The  trading  hours  for  options 
on  the  Indexes  will  be  from  8.30  am   hi 
3:15  p.m.  Chicago  time.  E.xhibit  C  to  the 
proposed  rule  change  represents  the 
proposed  contract  specifications  for  the 
options  on  the  Russell  Indexes 

Maintenance  The  Russell  Indexes 
will  be  monitored  and  maintained  by 
the  Frank  Russell  Company  The  Frank 
Russell  Company  will  be  responsible  for 
making  all  necessary  adjustments  to  the 
Indexes  to  reflect  component  deletions, 
share  changes,  stock  splits,  stock 
dividends  (other  than  an  ordinarv  cash 
dividend),  and  stock  price  adjustments 
due  to  restructuring,  mergers,  or  spin- 
offs involving  the  underlying 
components.  Some  corporate  actions, 
such  as  stock  splits  and  stock  dividends, 
require  simple  changes  to  the  available 
shares  outstanding  and  the  stock  prices 
of  the  component  securities  Other 
corporate  actions,  such  as  share 
issuances,  change  the  market  value  of 
the  Indexes  and  would  require  the  use 


of  an  index  divisor  to  effect 
adjustments. 

The  CBOE  represents  that  the  Russell 
Indexes  are  re-constituted  annually  on 
June  30th.  based  on  prices  and  available 
shares  outstanding  as  of  the  preceding 
May  31st.  New  components  securities  to 
the  Indexes  are  added  only  as  part  of  the 
annual  re-constitution  and,  after  which, 
should  a  component  security  be 
removed  from  an  Index  for  any  reason. 
It  c:annot  be  replaced  until  the  next  re- 
constitution. 

The  CBOE  represents  that  it  will 
monitor  each  Russell  Index  on  an 
annual  basis,  at  which  point  the 
Exchange  will  notify  the  Commission  if: 
( 1 )  The  number  of  securities  in  each 
index  drops  by  '  ird  or  more;  (2)  10% 
or  more  of  the  weight  of  each  index  is 
represented  by  component  securities 
having  a  market  value  of  less  than  $75 
million;  (3)  less  than  80%  of  the  weight 
of  each  Index  is  represented  by 
component  securities  that  are  eligible 
for  options  trading  pursuant  to  CBOE 
Rule  5.3;  (4)  10%  or  more  of  the  weight 
of  each  Index  is  represented  by 
component  securities  trading  less  than 
20,000  shares  per  day;  or  (5)  the  largest 
component  sec:urity  accounts  for  more 
than  15%  of  the  weight  of  each  Index  or 
the  largest  five  components  in  the 
aggregate  acc:ount  for  more  than  50%  of 
the  weight  of  the  Index. 

Suneillancf  The  Exchange 
represents  that  flBOE's  surveillance 
procedures  are  adequate  to  monitor  the 
trading  in  options  and  LEAPS  on  the 
Russell  Indexes.  Further,  the  CBOE  shall 


have  complete  access  to  the  information 
regarding  the  trading  activity  of  the 
underlying  securities. 

Exercise  and  Settlement.  The 
proposed  options  on  each  Index  will 
expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month. 
Trading  in  the  expiring  contract  month 
will  normally  cease  at  3:15  p.m. 
(Chicago  time)  on  the  business  day 
preceding  the  last  day  of  trading  in  the 
component  securities  of  the  Index 
(ordinarily  the  Thursday  before 
expiration  Saturday,  unless  there  is  an 
intervening  holiday).  The  exercise 
settlement  value  of  the  Index  at  option 
expiration  will  be  calculated  by  Reuters 
on  behalf  of  the  Frank  Russell  Company 
based  on  the  opening  prices  of  the 
component  securities  on  the  last 
business  day  prior  to  expiration.  If  a 
component  security  fails  to  open  for 
trading,  the  exercise  settlement  value 
will  be  determined  in  accordance  with 
CBOE  Rules  24.7(e)  and  24.9(a)(4). 
When  the  last  trading  day  is  moved 
because  of  Exchange  holidays  (such  as 
when  CBOE  is  closed  on  the  Friday 
before  expiration),  the  last  trading  day 
for  expiring  options  will  be  Wednesday 
and  the  exercise  settlement  value  of 
index  options  at  expiration  will  be 
determined  at  the  opening  of  regular 
trading  on  Thursday. 

Position  Limits.  The  Exchange 
proposes  to  establish  position  limits  for 
options  on  the  Russell  Indexes  at  50,000 
contracts  on  either  side  of  the  market, 
and  no  more  than  30,000  of  such 
contracts  may  be  in  the  series  in  the 
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446  96 

464.62 

354.20 

430.96 

190.56 

522.72 

282.42 

558.95 

202.01 

506  05 

nearest  expiration  month.  These  limits 
are  identical  to  the  limits  applicable  to 
options  on  the  Russell  2000  Index  as 
specified  under  CBOE  Rule  24.4(a). 

Exchange  Rules  Applicable.  Except  as 
modified  herein,  the  Rules  in  Chapter 
XXIV  will  govern  the  trading  of  options 
on  the  aforementioned  Russell  Indexes 
on  the  Exchange.  Additionally.  CBOE 
affirms  that  it  possesses  the  necessary 
systems  capacity  to  support  new  series 
that  would  result  from  the  introduction 
of  the  Russell  Index  options.  CBOE  also 
has  been  informed  that  OPRA  has  the 
capacity  to  support  such  new  series.^ 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act 
in  general.^  and  furthers  the  objectives 
of  section  6(b)(5)  of  the  Act  in 
particular,''  in  that  it  will  permit  trading 
in  options  on  a  broad  range  of  indexes 
pursuant  to  rules  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

This  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  piuposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2003-17  and  should  be 
submitted  by  October  31,  2003. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
proposal  is  consistent  with  section 
6(b)(5)  of  the  Act."  Specifically,  the 
Commission  believes  that  the  listing  and 
trading  of  options  on  the  Russell 
Indexes  will  serve  to  promote  the  public 
interest,  as  well  as  to  help  remove 
impediments  to  a  free  and  open 
securities  market.  The  Commission  also 
believes  that  the  trading  of  options  on 
the  Indexes  will  allow  investors  holding 
positions  in  some  or  all  of  the  securities 
underlying  the  Indexes  to  hedge  the 
risks  associated  with  their  portfolios 
more  efficiently  and  effectively. 
Accordingly,  the  Commission  believes 
that  the  options  on  the  Russell  Indexes 
will  provide  investors  with  an 
important  trading  and  hedging 
mechanism  that  should  reflect 
accurately  the  overall  movement  of 
stocks  in  the  large  capitalization  range 
of  U.S.  equity  secwities.^  By  broadening 
the  hedging  and  investment 
opportunities  of  investors,  the 
Commission  believes  that  the  trading  of 
options  on  the  Russell  Indexes  will 
service  to  protect  investors,  promote  the 
public  interest  and  contribute  to  the 
maintenance  of  fair  and  orderly 
markets.'" 

The  trading  of  options  on  the  Russell 
Indexes,  however,  laises  several  issues 
related  to  the  design  and  structure  of  the 


Indexes,  customer  protection, 
surveillance,  and  market  impact.  For  the 
reasons  discussed  below,  the 
Commission  believes  that  the  CBOE  has 
adequately  addressed  these  issues. 

A.  Index  Design  and  Structure 

The  Commission  finds  it  is 
appropriate  and  consistent  with  the  Act 
to  classify  the  Indexes  as  broad-based, 
and  thus,  to  permit  Exchange  rules 
applicable  to  the  trading  of  broad-based 
index  options  to  apply  to  the  Russell 
Indexes  options.  Specifically,  the 
Commission  believes  that  the  Indexes 
are  broad-based  because  they  reflect  a 
substantial  segment  of  the  U.S.  equities 
market,  in  general,  and  the  largest  3,000 
U.S.  securities,  in  particular.  The 
Russell  Indexes  cumulatively  range  in 
market  capitalization  from  a  high  of  $8.6 
trillion  (Russell  3000)  to  a  low  of  $278 
billion  (Russell  2000  Growth).  The 
number  of  index  components  range 
from  a  high  of  2,933  (Russell  3000)  to 
a  low  of  453  (Russell  Midcap  Growth). 
As  of  February  28.  2003,  the  stocks 
comprising  the  Russell  3000  Index  had 
an  average  market  capitalization  of 
$2.93  billion  ranging  from  a  high  of 
$239  billion  to  a  low  of  $2  million.  All 
of  the  remaining  Russell  Indexes  are 
subsets  of  the  Russell  3000  Index.  The 
component  securities  are  diverse, 
actively  traded,  and  represent  a  broad 
cross-section  of  highly  capitalized 
securities  in  the  U.S.  equity  market. 
CBOE  has  also  represented  that  all  of 
the  component  securities  of  the  Russell 
Indexes  are  reported  securities,  and  over 
83%  of  the  Russell  3000  Index 
components  satisfied  CBOE's  listing 
criteria  for  equity  options  as  set  forth  in 
CBOE  Rule  5.3,  representing  over  99% 
of  the  index  weight."  Accordingly,  the 
Commission  believes  that  it  is 
appropriate  for  the  Exchange  to  classif\' 
the  Indexes  as  broad-based  and  apply  its 
rules  governing  broad-based  index 
options. 


5  .See  Exhibit  D  to  this  filing. 
ftlSl'.S.C.  78f(b). 
7  15  11.5.0.  78f(b)(5). 


8  15  L'.S.C.  78f(b)(5t. 

^Pursuant  to  Section  6(b)(5)  of  the  Act,  the 
Commission  must  predicate  approval  of  any  new 
securities  product  upon  a  finding  that  the 
introduction  of  such  product  is  in  the  public 
interest.  Such  a  finding  would  be  difficult  with 
respect  to  a  product  that  served  no  hedging  or  other 
economic  function,  because  any  benefits  that  might 
be  derived  by  market  participants  likely  would  be 
outweighed  by  the  potential  for  manipulation, 
diminished  public  confidence  in  the  integrity  of  the 
markets,  and  other  valid  regulator>-  concerns.  In  this 
regard,  the  trading  of  listed  index  options  will 
provide  investors  with  a  hedging  vehicle  that 
should  reflect  the  overall  market  of  stocks 
representing  a  substantial  segment  of  the  U.S. 
securities  market. 

10  In  approving  this  rule,  the  Commission  notes 
that  it  has  also  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 


B.  Potential  for  Manipulation 

The  Commission  also  believes  that  the 
large  number  of  component  securities, 
the  capitalization  and  weighting 
methodology  of  the  Indexes,  and  the 
depth  of  liquidity  of  the  component 
securities  comprising  the  Indexes, 


1!  The  CBOE's  option  listing  standards,  which  are 
uniform  among  the  options  exchanges,  provide  that 
a  secunt>  underlying  an  option  must,  among  other 
things,  meet  the  following  requirements:  (1)  The 
public  float  must  be  at  least  7  million  shares:  (2) 
there  must  be  a  minimum  of  2.000  stockholders;  (3) 
trading  volume  must  have  been  at  least  2.4  million 
shares  over  the  preceding  twelve  months,  and  (4) 
the  market  price  per  share  must  have  been  at  least 
S  7.50  for  a  majority  of  busine.ss  days  during  the 
preceding  three  calendar  months.  Sff 
Interpretations  and  Policies.Ol  to  CBOE  Rule  5.3. 
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significantly  minimize  the  potential  for 
manipulation  of  the  Indexes.  First,  as 
noted  above,  the  Indexes  represent  a 
broad  cross-section  of  domestic  highly 
capitalized  U.S.  companies.  Second,  the 
Commission  notes  that  the  Index  is  a 
capitalization-weighted  index  whose 
value  is  more  difficult  to  affect  than  that 
of  a  price-weighted  index.  Third,  C.BOE 
has  represented  that  it  will  notif\-  the 
Commission  when:  (1)  The  number  of 
securities  in  each  index  drops  bv  one- 
third  or  more;  (2)  10%  or  more  of  the 
weight  of  each  index  is  represented  by 
component  securities  having  a  market 
value  of  less  than  S75  million:  (3)  less 
than  80%  of  the  weight  of  each  Index  is 
represented  by  component  securities 
that  are  eligible  for  options  trading 
pursuant  to  CBOE  Rule  5.3:  (4)  10%  or 
more  of  the  weight  of  each  Index  is 
represented  by  component  securities 
trading  less  than  20,000  shares  per  day; 
or  (5)  the  largest  component  security 
accounts  for  more  than  15%  of  the 
weight  of  each  Index  or  the  largest  five 
components  in  the  aggregate  account  for 
more  than  50%  of  the  weight  of  the 
Index.  Fourth,  the  CBOE  has  proposed 
reasonable  position  and  exercise  limits 
for  the  Index  options  that  will  serve  to 
minimize  potential  manipulation  and 
other  market  impact  concerns 
Accordingly,  the  Commission  believes 
that  these  factors  minimize  the  potential 
for  manipulation  because  it  would  affect 
significantly  the  hidexes  values. 
Moreover,  the  surveillance  procedures 
discussed  below  should  detect  as  well 
as  deter  potential  manipulation  and 
other  trading  abuses. 

C  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
public  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  the 
options  on  the  Russell  Indexes 
(including  full-value  and  reduced  value 
Index  LEAPS),  can  commence  on  a 
national  securities  exchange  The 
Commission  notes  that  the  trading  of 
standardized  exchange-traded  options 
occurs  in  an  environment  that  is 
designed  to  ensure,  among  other  things, 
that:  (1 )  The  special  risks  of  options  are 
disclosed  to  public  customers:  (2)  only 
investors  capable  of  evaluating  and 
bearing  the  risk  of  options  trading  are 
engaged  in  such  trading;  and  (3)  special 
compliance  procedures  are  applicable  to 
options  accounts  Accordinglv,  because 
the  index  options  and  index  LEAPS  will 
be  subject  to  the  same  regulatory  regime 
as  the  other  standardized  options  traded 
on  the  CBOE,  the  Commission  believes 
that  adequate  safeguards  are  in  place  to 
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ensure  the  protection  of  investors  in  the 
Russell  Inde.xes  options. '^ 

D  Surveillance 

The  Commission  generally  believes 
that  a  surveillance  sharing  agreement 
between  an  exchange  proposing  to  list  a 
stock  index  derivative  product  and  the 
exchange(s)  trading  the  stocks 
underlying  the  derivative  product  is  an 
important  measure  for  surveillance  of 
the  derivative  and  underlying  securities 
markets.  Such  agreements  ensure  the 
availability  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
therobv  making  the  stock  index  product 
less  readilv  susceptible  to  manipulation. 
In  this  regard,  the  NYSE,  AMEX,  and 
the  NASD  are  all  members  of  ISC.  In 
addition,  the  CBOE  will  apply  the  same 
surveillance  procedures  as  those  used 
for  existing  broad-based  index  options 
trading  on  the  CBOE.  Further.  CBOE  has 
represented  that  it  will  have  complete 
access  to  the  information  regarding  the 
trading  activity  of  the  underlying 
securities. 

E  Market  Impact 

The  (lommission  believes  that  the 
listing  and  trading  of  options  on  the 
Russell  Indexes  on  the  Exchange  \,fill 
not  adversely  impact  the  underlying 
securities  markets.  First,  as  described 
above,  the  Indexes  are  broad-based  and 
no  one  stock  or  industry  grtuip 
dominates  any  particular  Index.  Second, 
as  noted  above,  the  stocks  contained  in 
the  Indexes  generally  are  not  inactively 
traded  Third,  existing  CBOE  stock 
index  options  rules  and  surveillance 
procedures  will  apply  to  Russell 
Indexes  options.  Fourth,  the  Exchange 
has  established  reasonable  position  and 
exercise  limits  for  the  Russell  Indexes 
options  that  will  serve  to  minimize 
potential  manipulation  and  market 
impact  concerns.  Fifth,  the  risk  to 
investors  of  contra-partv  n(m- 
performance  will  be  minimized  because 
the  Index  options  will  be  issued  and 
guaranteed  by  the  Options  Clearing 
Corporation  just  like  any  other 
standardized  option  traded  in  the  U.S. 
Lastly,  the  Commission  believes  that 
settling  options  on  the  Russell  Indexes 
based  on  the  opening  prices  of 
component  securities  is  reasonable  and 
c  onsistent  with  the  Act  bw'ause  it  may 
contribute  to  the  orderly  unwinding  of 


Index  options  positions  upon 
expiration. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change, 
and  Amendment  No.  1  thereto,  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  in  the  Federal 
Register.  The  Commission  believes  that 
the  trading  of  options  on  the  Russell 
Indexes  does  not  raise  novel  regulatory 
issues  that  were  not  addressed  in 
previous  filings  regarding  the  listing  and 
trading  of  similar  instruments  on  the 
CBOE.  The  Commission  further  believes 
that  the  options  on  the  Russell  Indexes 
will  provide  investors  with  an 
additional  investment  choice  and  that 
accelerated  approval  of  the  proposal 
will  allow  investors  to  begin  trading 
these  index  options  promptly. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,' '  that  the 
proposed  rule  change  (SR-CBOE-2003- 
17),  as  amended,  is  approved  on  an 
accelerated  basis. 

For  the  Commis.sion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoritv.''' 

Margaret  H.  McFarland, 
Deputy  SMTctary-. 
[PR  Doc.  0.3-25674  Filed  10-9-03;  8:45  am| 
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-■  In  addition.  CBOE  has  represented  that  it  and 
Ol'RA  have  the  necessary  systems  t:ap.-jrity  to 
support  these  new  series  of  options  th.jt  would 
result  from  the  introduction  of  Index  options  and 
Index  LEAPS.  See  Exhibit  D  to  the  proposed  rule 
change  (letter  from  |oe  f;orrigan.  Executive  Director. 
f)PRA.  to  Bill  Speth.  Director  of  Research.  CBOE. 
dated  .March  24.  2003) 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48592;  File  No.  SR-NASD- 
2003-44] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  Thereto  by 
the  National  Association  of  Securities 
Dealers,  Inc.  To  Modify  the  Existing 
Pilot  Program  Relating  to  the 
Compliance  Periods  for  the  Nasdaq 
Bid  Price  Criteria 

October  3.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder," 
notice  is  hereby  given  that  on  March  18, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary,  the  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  Nasdaq  submitted 


"15U.S.C   78s(b)(2). 

'M7CFR2O0.3O-3(a)(12). 
'15  U.S.C   78sfb)(l). 
M7CFR240:i9b-^. 


Federal  Register/ Vol.  68,  No.  197 /Friday,  October  10,  2003 /Notices 


Federal  Register / Vol.  68,  No.  197 /Friday.  October  10.  2003 /Notices 


58733 


amendments  to  the  proposed  rule 
change  on  March  24,  2003,^  and 
September  26,  2003.''  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  modify  an 
existing  pilot  program  relating  to 
compliance  periods  for  the  bid  price 
criteria  for  Nasdaq  National  Market  and 
Nasdaq  SmallCap  Market  issuers. 
Nasdaq  has  represented  that,  during  the 
pilot  period,  it  would  assess  the 
effectiveness  of  these  changes. 

Below  is  the  text  of  the  proposed  rule 
change,  including  the  revisions  to  the 
proposed  rule  text  made  by  Amendment 
Nos.  1  and  2.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 


4310.  Qualification  Requirements  for 
Domestic  and  Canadian  Securities 

To  qualify  for  inclusion  in  Nasdaq,  a 
security  of  a  domestic  or  Canadian 
issuer  shal]  [will]  satisfy  all  applicable 
requirements  contained  in  paragraphs 
(a)  or  (b),  and  (c)  hereof 

(a)-(b)  No  change. 

(c)  In  addition  to  the  requirements 
contained  in  paragraph  (a)  or  Cb)  above, 
and  unless  otherwise  indicated,  a 
security  shall  [will]  satisfy  the  following 
criteria  for  inclusion  in  Nasdaq: 

(1H7)  No  change. 

(8)(AHC)  No  change. 

(D)  A  failure  to  meet  the  continued 
inclusion  requirement  for  minimum  bid 
price  on  The  Nasdaq  SmallCap  Market 
shall  be  determined  to  exist  only  if  the 
deficiency  continues  for  a  period  of  30 
consecutive  business  days.  Upon  such 
failure,  the  issuer  shall  be  notified 
promptly  and  shall  have  a  period  of  180 
calendar  days  from  such  notification  to 
achieve  compliance.  If  the  issuer  has  not 
been  deemed  in  compliance  prior  to  the 
expiration  of  the  180  day  compliance 
period,  it  shall  be  afforded  an  additional 
180  day  compliance  period,  provided, 
that  on  the  180th  day  of  the  first 


'  Sep  letter  from  Sara  Nelson  Bloom.  Associate 
General  Counsel.  Nasdaq,  to  Katharine  A.  England. 
Division  of  Market  Regulation,  Commission,  dated 
March  21,  2003  ("Amendment  No.  1").  In 
Amendment  No.  1,  Nasdaq  made  minor  revisions  to 
the  original  proposal. 

<  See  letter  from  Edward  S.  Knight,  Executive 
Vice  President.  Nasdaq,  to  Katherine  A.  England, 
Division  of  Market  Regulation,  Commission,  dated 
September  25,  2003  ('•Amendment  No.  2").  In 
Amendment  No.  2,  Nasdaq  revised  the  length  of  the 
compliance  periods  and  added  to  the  criteria  that 
issuers  would  have  to  meet  to  avail  themselves  of 
such  periods. 


compliance  period,  [folloving 
notification  of  this  deficiency,]  the 
issuer  demonstrates  that  it  meets  the 
criteria  for  initial  inclusion  set  forth  in 
Rule  4310(c)[(2)(A)]  (except  for  the  bid 
price  requirement  set  forth  in  Rule 
4310(c)(4))  based  on  the  issuer's  most 
recent  public[ly  filed]  filings  and  market 
[financial]  information.  If  the  issuer  has 
publicly  announced  information  (e.g.,  in 
an  earnings  release)  indicating  that  it  no 
longer  satisfies  the  applicable  initial 
inclusion  criteria,  it  shall  not  be  eligible 
for  the  additional  compliance  period 
under  this  rule. 

If  on  the  180th  day  of  the  second 
compliance  period,  the  issuer  has  not 
been  deemed  in  compliance  during  such 
compliance  period  but  it  satisfies  the 
criteria  for  initial  inclusion  set  forth  in 
Rule  4310(c)  (except  for  the  bid  price 
requirement  set  forth  in  Rule 
4310(c)(4)),  the  issuer  shall  be  provided 
with  an  additional  compliance  period 
up  to  its  next  annual  shareholder 
meeting,  provided:  the  issuer  commits  to 
seek  shareholder  approval  for  a  reverse 
stock  split  to  address  the  bid  price 
deficiency  at  or  before  its  next  annual 
meeting,  and  to  promptly  thereafter 
effect  the  reverse  stock  split;  and  the 
shareholder  meeting  to  seek  such 
approval  is  scheduled  to  occur  no  later 
than  two  years  from  the  original 
notification  of  the  bid  price  deficiency. 
If  the  issuer  fails  to  timely  propose,  or 
obtain  approval  for,  or  promptly  execute 
the  reverse  stock  split,  Nasdaq  shall 
immediately  institute  delisting 
proceedings  upon  such  failure.  [If  the 
issuer  has  not  been  deemed  in 
compliance  prior  to  the  expiration  of  the 
second  180  day  compliance  period,  it 
shall  be  afforded  an  additional  90  day 
compliance  period,  provided  that  on  the 
last  day  of  the  second  180  day 
compliance  period,  the  issuer  meets  any 
of  the  three  criteria  for  initial  inclusion 
set  forth  in  Rule  4310(c)(2)(A)  based  on 
the  issuer's  most  recent  publicly  filed 
financial  information.]  Compliance  can 
be  achieved  during  any  compliance 
period  by  meeting  the  applicable 
standard  for  a  minimum  of  1 0 
consecutive  business  days. 
(E)  No  change. 
(9)-(29)  No  change, 
(d)  No  change. 

4450.  Quantitative  Maintenance  Criteria 

After  designation  as  a  Nasdaq 
National  Market  security,  a  security 
must  substantially  meet  the  criteria  set 
forth  in  paragraphs  (a)  or  (b),  and  (c), 
(d),  (e),  (f),  (g).  (h)  or  (i)  below  to 
continue  to  be  designated  as  a  national 
market  system  security.  A  security 
maintaining  its  designation  imder 
paragraph  (b)  need  not  also  be  in 


compliance  with  the  quantitative 
maintenance  criteria  in  the  Rule  4300 
series. 

(a)-{d)  No  change. 

(e)  Compliance  Periods 

(1)  No  change. 

(2)  A  failure  to  meet  the  continued 
inclusion  requirement  for  minimum  bid 
price  shall  be  determined  to  exist  only 
if  the  deficiency  continues  for  a  period 
of  30  consecutive  business  days.  Upon 
such  failure,  the  issuer  shall  be  notified 
promptly  and  shall  have  a  period  of  180 
calendar  days  from  such  notification  to 
achieve  compliance.  If  the  issuer  has  not 
been  deemed  in  compliance  prior  to  the 
expiration  of  the  180  day  compliance 
period,  it  shall  [will]  be  afforded  an 
additional  180  day  compliance  period, 
provided,  that  on  the  180th  day 
following  the  notification  of  the 
deficiency,  the  issuer  demonstrates  that 
it  meets  the  criteria  for  initial  inclusion 
set  forth  in  [either]  Rule[s]  4420[(a)(l) 
and  (a)(5),  Rule  4420(b)(1)  or  Rule 
4420(c)(6).]  (except  for  the  bid  price 
requirement  set  forth  in  Rule  4420(a)(4). 
(b)(4)  or  (c)(3))  based  on  the  issuer's 
most  recent  public[ly  filed  financial] 
filings  and  market  information.  If  the 
issuer  has  publicly  announced 
information  (e.g.,  in  an  earnings  release) 
indicating  that  it  no  longer  satisfies  the 
applicable  initial  inclusion  criteria,  it 
shall  not  be  eligible  for  the  additional 
compliance  period  under  this  rule. 

If  the  issuer  has  not  been  deemed  in 
compliance  45  calendar  days  before  the 
expiration  of  the  second  180  day 
compliance  period,  the  Listing 
Qualifications  Department  shall  issue  a 
letter  (the  "Staff  Warning  Letter"), 
notifying  the  issuer  of  its  non- 
compliance, the  pending  expiration  of 
the  compliance  period,  and  its  right  to 
request  a  hearing.  The  issuer  must 
request  a  hearing  within  seven  calendar 
days  of  the  date  of  the  Staff  Warning 
Letter  in  order  to  preserve  its  right  to 
review  pursuant  to  Rule  4820.  If  the 
issuer  requests  a  hearing,  the  hearing 
shall  be  scheduled  for  a  date  promptly 
following  the  expiration  of  the 
compliance  period.  If  the  issuer  fails  to 
request  a  hearing  and  does  not  regain 
compliance  prior  to  the  expiration  of  the 
compliance  period,  it  shall  be  delisted 
immediately  following  the  compliance 
period  with  no  further  opportunity  for  a 
hearing.  Compliance  can  be  achieved 
during  any  compliance  period  by 
meeting  the  applicable  standard  for  a 
minimum  of  10  consecutive  business 
days  during  the  [180  day]  applicable 
compliance  period. 

Nasdaq  may,  in  its  discretion,  require 
an  issuer  to  maintain  a  bid  price  of  at 
least  $1.00  per  share  for  a  period  in 
excess  of  ten  consecutive  business  days. 
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but  generally  no  more  than  20 
consecutive  business  days,  before 
determining  that  the  issuer  has 
demonstrated  an  ability  to  maintain 
long-term  compliance.  In  determining 
whether  to  monitor  bid  price  bevond  ten 
business  days,  Nasdaq  shall  (vviii| 
consider  the  following  four  factors:  (i) 
margin  of  compliance  (the  amount  by 
which  the  price  is  above  the  Si. 00 
minimum  standard):  (ii)  trading  volume 
(a  lack  of  trading  volume  may  indicate 
a  lack  of  bona  fide  market  interest  in  thn 
security  at  the  posted  bid  price):  (iii)  the 
market  maker  montage  (the  number  of 
market  makers  quoting  at  or  above  Si. 00 
and  the  size  of  their  quotes);  and,  (iv) 
the  trend  of  the  stock  price  (is  it  up  or 
down). 

(3)-(4)  No  change. 

(f)-(i)  No  change. 

4820.  Request  for  Hearing 

(a)  An  issuer  may.  within  seven 
calendar  days  of  the  earlier  of  the  date 
of  the  Staff  Determination  or  the  Staff 
Warning  Letter  referenced  in  Rule 
445Ulel.  request  either  a  written  or  oral 
hearing  to  review  the  Staff 
Determination   Requests  for  hearings 
should  be  filed  with  The  Nasdaq  Office 
of  Listing  Qualifications  Hearings  (the 
"Hearings  Department")  A  request  for  a 
hearing  shall  Iwilll  stay  the  delisting 
action  pending  the  issuance  of  a  written 
determination  bv  a  Listing 
Qualifications  Panel.  If  no  hearing  is 
requested  within  the  seven  calendar  day 
period,  the  right  to  request  review  is 
waived,  and  the  Staff  Determination 
shall  [will]  take  immediate  effect.  All 
hearings  shall  (will)  he  held  before  a 
Listing  Qualifications  Panel  as 
described  in  Rule  48.30   .-\11  hearings 
shall  (willl  be  scheduled,  to  the  e.xteat 
practif:able.  within  45  davs  of  the  date 
that  the  request  for  hearing  is  filed,  at 
a  location  determined  bv  the  Hearings 
Department  The  Hearint;s  Department 
shall  Iwilll  make  dn  acknowledgment  of 
the  issuer's  hearing  request  stating  the 
date,  time  and  location  of  the  hearing, 
and  the  deadline  for  written 
submissions  to  the  Listing 
Qualifications  Panel.  The  issuer  shall 
Iwilll  be  provided  at  least  10  calendar 
days  noiice  of  the  hearing  unless  the 
issuer  waives  such  notice. 

(b)-(c)  No  change. 
•         •         «         »         » 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
.Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  t:hange  and  discussed  any 
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comments  it  received  on  the  proposed 
nile  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A   Self-Regulaton,'  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1    Purpose 

Following  the  extraordinary  market 
conditions  surrounding  the  September 
1 1th  tragedy.  Nasdaq  implemented  a 
moratorium  on  enforcement  of  its  bid 
[iric  (•  rules  '  In  jaiiuarv  2002. 
immediately  after  the  moratorium 
ended,  Nasdaq  implemented  a  pilot 
program  to  extend  certain  compliance 
perioiis  applicable  to  the  bid  price  rule.'' 
The  pilot  program  was  modified  and 
extended  to  December  31,  2004.^  The 
current  pilot  program  provides  for  a 
18()-(iav  hid  price  complianct!  period  for 
SmallCap  Market  issuers.  Thereafter. 
SmallClap  Market  issuers  are  allowed  an 
additional  18()-dav  compliance  period  if 
tliey  meet  heightened  requirements 
based  upon  certain  core  initial  listing 
sf.indards  SmallCap  issuers  are  allowed 
an  additional  '10-dav  compliance  period, 
provided  that  the  issuer  continues  to 
meet  the  heightened  requirements. 
National  Market  companit^s  currently 
receive  ,i  single  180-day  bid  price 
compliance  period. 

After  careful  consideration.  Nasdaq 
continues  to  believe  that  the  bid  price 
requirements  are  valuable  measures  of 
compliance   However.  .Nasdac]  believes 
that  the  measurement  periods  for  the 
requirements  should  be  extended  and 
modified  to  provide  additional 
flexibilitv  to  both  National  Market  and 
SmallCap  Market  companies  that  are 
engaged  in  turnaround  strategies. 
Nasdaq  pro|)oses  that  these 
modifit  atioiis  also  be  subject  to 
implementation  under  the  pilot  program 
currentlv  in  effect  through  December  31 
2004 

Specifically  this  proposal  would 
modif\-  and  extend  the  pilot  as  follows: 

•  Provide  an  additional  180-calendar- 
day  compliance  period  for  those 
Natiiiiial  Market  issuers  able  to 
demonstrate  i ompliance  with  the 
National  Market  initial  listing  criteria 


^See  Securities  Exchange  An  Ki-lease  No.  44857 
(.Septernber  27.  2001),  66  FR  50485  (October  3. 
2001)  (SR-NASD-20<n-fil) 

"iVp  Securities  Exchange  Ad  Kelea.SH  No  45387 
(February  4,  2002).  67  FR  6J06  (Februarv  1 1  20021 
(SR-NASD-2002-13). 

'  See  Securities  Exchange  Act  Release  Nu  47482 
(March  1 1.  2003),  68  FR  12729  (March  17,  2003) 
(SR-NASD-2003-34). 


set  forth  in  Rule  4420  (except  for  the  bid 
price  requirement  set  forth  in  Rule 
4420(a)(4),  (b)(4)  or  (c)(3); 

•  Maintain  the  initial  180-calendar- 
day  bid  price  compliance  period  for  all 
SmallCap  Market  issuers,  and  provide  a 
second  180-day  compliance  period  for 
SmallCap  Market  issuers  that  satisfy  the 
initial  listing  criteria  set  forth  in  Rule 
4310(c)  (except  for  the  bid  price 
requirement  set  forth  in  Rule 
4310(c)(4)).  This  is  more  stringent  than 
the  current  compliance  period  which 
conditions  eligibility  for  the  second  180- 
day  compliance  period  on  meeting  only 
the  financial  or  "core"  initial  listing 
criteria,  rather  than  all  initial  listing 
criteria.  After  the  two  initial  180-day 
compliance  periods,  instead  of  the 
additional  90-day  compliance  period 
provided  by  the  recent  modification  to 
the  pilot  program,"  issuers  would  be 
provided  with  an  additional  compliance 
period  up  to  their  next  annual 
shareholder  meeting  provided:  the 
issuer  commits  to  seek  shareholder 
approval  for  a  reverse  stock  split  to 
address  the  bid  price  deficiency  at  or 
before  its  next  annual  meeting,  and  to 
promptly  thereafter  effect  the  reverse 
stock  split:  and  the  shareholder  meeting 
to  seek  such  approval  is  scheduled  to 
occur  no  later  than  two  years  from  the 
original  notification  of  the  bid  price 
deficiency.  If  the  issuer  fails  to  timely 
propose,  or  obtain  approval  for.  or 
promptly  execute  the  reverse  stock  split, 
Nasdaq  shall  immediately  institute 
delisting  proceedings  upon  such  failure. 

Nasdaq  believes  that  the  proposal 
appropriately  distinguishes  between  the 
National  Market  and  the  SmallCap 
Market  by  providing  a  relatively  shorter 
compliance  period  for  National  Market 
issuers  compared  to  that  available  to 
SmallCap  Market  issuers,  and  by 
expediting  the  National  Market  issuer 
delisting  process.  The  proposal  further 
provides  that  SmallCap  Market  issuers 
eligible  for  the  longest  compliance 
periods  must  take  concrete  corrective 
action  to  address  the  bid  price 
deficiency  or  face  prompt  delisting. 
Nasdaq  further  believes  that  the 
proposal  would  benefit  investors  by 
lessening  the  disruption  that  can  be 
associated  with  an  issuer's  move  from 
the  Nasdaq  Stock  Market  to  less  liquid 
and  regulated  markets. 

Implementation.  Nasdaq  proposes 
that  this  rule  be  effective  upon 
Commission  approval,  and  that  issuers 
that  are  at  that  time  in  the  Rule  4800 
Series  review  process  be  afforded  the 
benefit  of  the  new  rule.  As  such,  issuers 
would  be  extended  any  additional 
compliance  periods  provided  by  this 


"  See  id. 
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rule  to  which  they  would  have  been 
entitled  had  the  rule  been  in  effect  upon 
their  original  notification  of  the  bid 
price  deficiency.^  Accordingly,  issuers 
would  be  eligible  for  extended 
compliance  periods  in  circumstances 
where  they  meet  the  terms  of  the  new 
rule.  Those  issuers  that  do  not  meet  the 
eligibility  requirements  under  the  new 
rule  would  be  afforded  an  opportimity 
to  present  a  definitive  plan  to 
demonstrate  compliance  with  the  bid 
price  requirement  or  eligibility  for  the 
new  compliance  periods,  and  panels 
could  determine  to  grant  exceptions  in 
order  for  such  issuers  to  effectuate  such 
plans.  In  addition,  such  issuers  would 
be  permitted  to  complete  any  pending 
compliance  period  that  was  extended 
pursuant  to  the  rule  in  effect  when  the 
compliance  period  began.'"  However,  in 
no  event  shall  a  SmallCap  Market  issuer 
be  afforded  a  period  that  exceeds  two 
years  from  the  date  of  the  original  bid 
iprice  deficiency  notification,  absent 
extraordinary  circumstances."  All  time 
periods  under  the  new  rule  would  run 
concurrent  with  the  prior  rule,  fi-om  the 
date  of  the  original  bid  price  deficiency 
notification. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  Section  15A(b)(6)  of  the  Act  '=  in 


■'Nasdaq  has  represented  that,  during  the 
pendency  of  this  rule  proposal,  panels  have 
afforded  issuers  exceptions  consisten.  with  the 
proposal  as  filed  at  the  lime  pursuant  to  NASD  Rule 
4810(b).  All  pending  exceptions  will  be  modified  in 
accurd  with  this  new  rule  and  this  implementation 
proposal. 

It'  For  example,  a  SmallCap  Market  issuer  thit  is 
I  urrently  in  the  final  90-day  compliance  period 
would  be  eligible  to  complete  this  90-day 
Kinipliance  period,  notwithstanding  the  fact  that 
!>ucli  period  would  be  eliminated  under  the 
proposed  rule.  At  the  conclusion  of  the  90-day 
(  otnpliance  period,  the  issuer  would  be  afforded  the 
final  ( (impliance  period  under  the  proposed  rule  up 
1(1  its  next  shareholder  meeting,  provided  it  satisfied 
all  requirements  of  the  new  rule.  That  is,  it  must 
satisfy  all  initial  listing  criteria,  commit  to  seek 
shareholder  approval  at  its  next  shareholder 
meeting,  but  in  no  event  later  than  two  years  from 
thi'  original  bid  price  notification  (nine  months 
frnni  the  expiration  of  the  90-day  period),  and  to 
promptly  thereafter  effect  the  reverse  stock  split  to 
( iinie  into  compliance  with  the  bid  price 
requirement. 

' '  N.^SU  Rule  4810(b)  provides  that  Nasdaq  may 
grant  exceptions  to  its  listing  niles.  As  noted  above. 
Nasdaq  would  be  unwilling  to  exercise  this 
discretion  for  SmallCap  issuers  beyond  two  years 
from  the  date  of  the  original  bid  price  deficiency 
notification,  absent  "extraordinary  circumstances." 
Nasdaq  has  stated  that  adverse  financial 
developments  affecting  the  issuer  would  not 
support  a  finding  of  "extraordinary  circumstances." 
Rather,  the  term  "extraordinary  circumstances "  is 
intended  to  refer  to  a  jorce  majeure  event  that 
makes  it  impossible  for  the  issuer  to  avail  itself  of 
the  due  process  afforded  by  the  Nasdaq  listing 
rules.  Sff  e-mail  from  Sara  Bloom,  Nasdaq,  to 
Michael  Gaw,  Commission,  dated  October  2.  2003. 
''15U.S.C.  78o- .1(b)(6). 


that  it  is  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices  and 
to  protect  investors  and  the  public 
interest.  As  previously  mentioned, 
Nasdaq  is  proposing  this  rule  change  to 
allow  issuers  additional  time  to  comply 
with  the  bid  price  requirements  if  they 
demonstrate  compliance  with 
heightened  listing  standards.  Under  the 
proposed  rule  change,  issuers  meeting 
heightened  standards  would  have 
additional  time  to  execute  business  and 
compliance  plans,  thereby,  in  Nasdaq's 
view,  minimizing  disruption  to 
investors  and  providing  greater 
transparency  and  consistency. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change,  as  am*ided, 
would  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

HI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 

will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  NW.,  Washington.  DC  2054^ 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2 003-44  and  should  be 
submitted  by  October  31.  2003. 

For  the  Commis.sion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' ' 

Margaret  H.  McFarland. 
Deputy  SecretoT}-. 
(FR  Doc,  03-25795  Filed  10-9-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48583;  File  No.  SR-OC- 
2003-07] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effecthrenees 
of  Proposed  Rule  Change  by 
OneChlcago,  LLC  To  Amend  Its  Policy 
Regarding  Block  Trades,  Pre- 
Execution  Discussions  and  Cross 
Trades 

October  1.  2003. 

Pursuant  to  Section  19(b)(7)  of  the 
becurities  Exchange  Act  of  1934 
("Act"),!  and  Rule  19b-7  under  the 
Act,-  notice  is  hereby  given  that  on 
September  12,  2003  OneChicago,  LLC 
("OneChicago")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
changes  described  in  Items  I,  II,  and  III 
below,  which  hems  have  been  prepared 
by  OneChicago.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons.  On  September 
11,  2003.  OneChicago  filed  a  written 
certification  under  Section  5c(c)  of  the 
Commodity  Exchange  Act  ("CEA")  * 
with  the  Commodity  Futures  Trading 
Commission  ("CFTC"). 

I.  Self-Regulatory  Organization's 
Description  of  the  Proposed  Rule 
Change 

OneChicago  is  proposing  to  amend  its 
policy  regarding  block  trades,  pre- 
execiJtion  discussions  and  cross  trades. 
The  text  of  the  proposed  rule  change 


'•17CFR20().30-3la)(12). 
•]5r..S.C.  78s(b|(7). 
S17CFR  240.19b-7 
3  7  U.S.C.  7ii-2(i  1 
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appears  below   New  text  is  in  italics; 
deleted  text  is  in  |brackets|. 

•         •         »         ♦         * 

(JneC'hicago  P(jlicies: 

Block  Trades,  Pre-Execution  Discussions 
and  Cross  Trades 

Bloi  k  Trades  (Policy) 

Pursuant  to  Ont'Chicago  Rule 
417l(a)(i)(B)l.  the  Exchange  permits 
eligible  contract  participants.  See  Rule 
417lal.  fo  p.vPCLifp  block  tradps  fto  he 
executed]  away  from  the  pubju  ,iu(.tion 
market  m  privatelv  negotiated 
transactions  for  a  minimum  of  500 
rontracts  per  transaction 

Each  firm  ex^i  utiiiu  a  --ide  of  a  block 
trade  must  ha\''  -it  KmsI  one  designated 
person  pre-a^ithorized  to  report  block 
trades  Onlv  OneChic  ago  member  firms 
with  a  clearing  relationship  at  The 
Options  (ilearing  (lorporation  or  the 
(ihicagu  Mercantile  Exchange  CleariiiL; 
Division  will  be  allowed  to  report  a 
block  trade. 

The  seller  is  obligated  to  call 
(JneChicago  Operations  Management 
(■'OOM")  without  delav  after  the  trade 
is  negotiated  to  notif\  the  Exchange  of 
the  basic  terms  of  the  trade,  including 
the  cfmtract,  price,  quantity  and  contra- 
partv  information   //  the  transaction  is  a 
spread  or  combination,  such  as  when 
one  party  is  rolling  a  position  into  the 
next  contract  month. '  the  seller  of  the 
month  closest  to  expiration  /s 
responsible  for  reporting  the  entire 
transaction^  OOM  will  provide  the 
caller  a  Trade  Identification  f'Trade 
ID")  for  the  block  trade  and  report  both 
sides  of  the  trade  to  the  OneChicago 
trade  engine.  The  trade  engine  will  then 
relav  the  block  trade  terms  to  the 
Chicago  Board  Optums  Exchange 
Financial  Network  (   CFN'J.  which 
serves  as  the  OneChicago  price 
distribution  mechanism,  and 
(to  lOneChicago  s  matched  trade 
database  After  reporting  the  trade  to 
OOM.  the  buyer  and  seller  must  each 
complete  and  transmit  the  prescribed 
Block  Trade  Reporting  form  \ia 
facsimile  or  e-mail  to  the  (JOM  Help 
Desk.  Both  sides  must  include  the  Trade 
ID  given  bv  the  OOM  Help  Desk  to  the 
seller  at  the  time  of  his  i  all    It  is  the 
respimsibility  of  the  buying  and  selling 
firms  to  effect  any  subsequent 
allocations  or  necessarv  updates  to  non- 
critical  matching  fields  utilizing  their 
chosen  post-trade  processing  system 

To  protect  market  integrity  during  the 
negotiation  and  reporting  period,  anv 
partv  with  knowledge  of  the  pending 


'  for  purposes  of  this  policy:  the  total  Quantity  of 
the  legs  of  a  spread  or  a  combination  nwst  meet  the 
500  minimum  contracts  requirement 


block  trade  is  prohibited  from  entering 
offsetting  orders  in  the  spe<;ific  or  any 
related  OneChicago  proiluct  for  the 
benefit  of  the  account  fir  accounts 
related  to  a  [larty  to  the  block  trade  until 
the  blo(  k  trade  has  been  reported  to  and 
disseminated  by  CFN.  Additionallv,  no 
partv  with  knowledge  of  the  oending 
blo(  k  trade  report  is  allowed  to  exercise 
discretion  bv  withholding  (or  placing) 
orders  for  any  account  that  would  have 
(or  would  not  have)  been  placed  gi\en 
knovvledv^e  of  the  pending  block  trade 
until  the  bloi  k  trade  has  been  reported 
to  and  ili->st'minaled  bv  the  (IP'N  price 
di^tnlnitioii  nie(  hanism   Parties  subject 
to  the  luri.sdif  tioii  of  ,1  member  or  an 
affiliate  of  the  Intermarket  .Surveillance 
Croup  ("ISC")  are  further  prohibited 
from  submitting  related  offsetting  orders 
on  On«'dii?ago  if  thev  utilize  block 
trade  reporting  fa(  ilities  of  anv  other 
ISC  participant  exchange  until  such 
tnides  have  been  disseminated  to  the 
ni.irketpla(  e  via  the  standard  [lublic 
reporting  niei  hanism  for  that  exchange. 
OneChicago  considi!rs  busting  block 
trades  to  be  a  serious  matter  and  may 
deny  ,i  bust  reipiest  based  on  the  factors 
surrounding  the  re(juest.  including  but 
not  limited  to  the  market  impact  of  the 
original  re[)ort,  the  .mioiint  of  variation 
between  the  hlo(  k  trade  [irice  and  the 
market  pru  e  at  the  time  of  the  report 
and  the  length  of  time  transpiring  since 
the  block  trade  was  reported  to  the 
public.  Fees  will  be  levied  for  busting  a 
block  trade. 

Any  attempt  to  circumvent  this  policy 
or  misrepresent  a  traiis.u  tion  as  a  block 
trade  \\  ill  he  torv\arded  to  the 
appropriate  partv  for  investigation. 

Pre-Execution  Discussions 

In  accordance  vsith  OneChicago  Rule 
614.  the  Exi  hange  ficnuits  Members  and 
Access  Persons  to  engage  m  pre- 
execution  discussions  pursuant  to 
which  one  party  mav  agree  m  advance 
to  take  the  opposite  side  of  the  other 
party's  order  for  a  transaction  to  be 
executed  on  the  Exchange,  on  the 
following  (  onditions: 

1.  (Aistomers  of  each  su<  h  partv  must 
consent  to  allow  pre-execution 
discussions  with  other  market 
participants; 

2.  Anv  Sfemlier  nr  .■\(  cess  Person  who 
is  solicited  til  participate  m  a 
OneChicago  transaction  through  pre- 
execution  discussions  shall  not  HI 
disclose  to  anv  other  partv  the  details  of 
such  dis(  ussions  or  I  HI  enter  an  order  or 
'juote  through  the  Exchange  to  take 
advantage  of  information  conveved 
during  such  discussions  unless  such 
Member  or  Access  Person  has  agreed 
during  the  pre-execution  discussions  to 
participate  in  the  transaction  in 


accordance  with  this  policy  and  the 
order  or  quote  is  entered  to  implement 
that  agreement:  and 

3.  Except  for  block  trades  conducted 
pursuant  to  Rule  417  and  exchange  of 
future  for  physical  transactions 
conducted  pursuant  to  Rule  416.  a 
period  of  four  seconds  shall  elapse 
between  entering  the  first  order  or  quote 
and  entering  the  second  order  for  the 
opposite  side.  The  order  or  quote 
initially  entered  may  be  filled  or  lifted 
by  a  third  party  during  the  four-second 
waiting  period  rather  than 
consummating  the  transaction  with  the 
intended  party  as  contemplated  bv  the 
pre-execution  discussions. 

Cross  Trades 

(Pursuant  to  \ln  accordance  with 
OneChicago  Rules-  409  and  610.  a 
Member  |of  the  Exchange  (may  cross 
orders,  provided  that  the  Member 
(exposes]  enters  one  side  of  the  trade 
((buy  or  sell)  to  OneC^hicago's  central 
order  book  for  a  minimum  of  \lwhich 
shall  be  the  (Customer's  side  in  the  event 
that  the  Member  or  its  affiliate  is  taking 
the  other  side  I  into  OneChicago's 
trading  system  at  least  four  seconds 
before  entering  the  order  /or  the 
opposite  side. 
»         *         *  «         * 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

OneChicago  has  prepared  statements 
concerning  the  purpose  of.  and  basis  fui-. 
the  proposed  rule  change,  burdens  on 
competition,  and  comments  received 
from  members,  participants,  and  others. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV'  below.  These  statements  are  .set  forth 
in  Sections  A.  B.  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
(Change 

1.  Purpose 

OneChicago  is  proposing  to  amend  its 
current  policy  regarding  block  trades 
and  cross  trades  and  to  add  a  new- 
provision  that  explicitly  permits  pre- 
execution  discussions.  The  substantive 
changes  in  the  proposed  rule  change  are 
the  following:  To  amend  the  reporting 
requirements  for  block  trades  to  require 
the  seller  of  the  front  month  of  a  block 
spread  or  combination  transaction  to 
report  the  entire  transaction;  to 
explicitly  permit  OneChicago  members 
and  access  persons  to  enter  into  pre- 
execution  discussions  with  other  market 
participants  when  certain  conditions  are 
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met;  and  to  clarify  that  OneChicago 
members  entering  into  cross  trades  in 
which  the  member  or  affiliate  of  the 
member  is  taking  the  opposite  side  of  a 
customer  order  must  expose  the 
customer  side  of  the  trade  on  the 
OneChicago  trading  system  for  at  least 
four  seconds. 

OneChicago's  block  trade  policy 
currently  requires  the  seller  of  the  block 
trade  to  call  OneChiccgo  Operations 
Management  ("OOM")  to  report  the 
block  transaction.  Under  the  proposed 
rule  change,  if  a  block  trade  were  a 
spread  or  a  combination,  the  seller  of 
the  month  closest  to  expiration  would 
be  required  to  report  the  entire 
transaction.  For  example,  if  the  block 
were  comprised  of  250  Sep'03  Microsoft 
contracts  and  250  Dec'03  Microsoft 
contracts,  then  the  seller  of  the  Sep'03 
Microsoft  contracts  would  report  the 
entire  block  transaction  to  OOM,  both 
the  Sep'03  Microsoft  contracts  and  the 
Dec'03  Microsoft  contracts.  In  addition, 
the  proposed  rule  change  clarifies  that 
the  total  quantity  of  the  legs  of  a  spread 
or  combination  must  meet  the  500, 
minimum  contracts  requirement. 
Furthermore,  the  proposed  rule 
change  would  add  a  new  provision 
regarding  pre-execution  discussions. 
This  provision  would  explicitly  permit 
OneChicago  members  and  access 
persons  *  to  engage  in  pre-execution 
discussions  pursuant  to  which  one  party 
may  agree  in  advance  to  take  the 
opposite  side  of  the  other  party's  order 
if  the  following  conditions  are  met: 

1 .  Customers  of  each  party  must 
consent  to  allow  pre-execution 
discussions  with  other  market 
participants; 

2.  Any  OneChicago  member  or  access 
person  who  is  solicited  to  participate  in 
a  OneChicago  transaction  through  pre- 
execution  discussions  shall  not:  (i) 
Disclose  to  any  other  party  the  details  of 
such  discussions  or  (ii)  enter  an  order  or 
quote  through  the  Exchange  to  take 
advantage  of  information  conveyed 
during  such  discussions,  unless  such 
member  or  access  person  has  agreed 
during  the  pre-execution  discussions  to 
participate  in  the  transaction  in 
accordance  with  this  policy,  and  the 
order  or  quote  is  entered  to  implement 
that  agreement;  and 

3.  Except  for  block  trades  conducted 
pursuant  to  OneChicago  Rule  417  and 
exchange  of  futiu-e  for  physical 
transactions  conducted  pursuant  to 
OneChicago  Rule  416,  a  period  of  four 


<  L'nder  OneChicago  Rule  101.  an  access  person 
means  any  person,  other  than  a  clearing  member  or 
Exchange  member  or  related  party  of  either,  who 
has  been  given  access  to  the  OneChicago  System 
through  a  OneChicago  workstation  by  a  clearing 
member. 


seconds  must  elapse  between  entering 
the  first  order  or  quote  and  entering  the 
second  order  for  the  opposite  side.  The 
order  or  quote  initially  entered  may  be 
filled  or  lifted  by  a  third  party  during 
the  four-second  waiting  period  rather 
than  consummating  the  transaction  with 
the  intended  party  as  contemplated  by 
the  pre-execution  discussion. 

Tne  proposed  rule  change  would  also 
amend  the  provision  relating  to  cross 
trades  to  clarify  that  if  a  member  is 
taking  the  other  side  of  its  customer's 
order,  the  customer  side  of  the  order 
must  be  entered  into  the  OneChicago 
trading  system  for  at  least  four  seconds 
before  the  member  may  take  the 
opposite  side. 

2.  Statutory  Basis 

OneChicago  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5}  of  the  Act  s  in  that  it  is 
reasonably  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  promote  just  and 
equitable  principles  of  trade.  The 
proposed  rule  change  is  also  designed  to 
protect  investors  and  the  public  interest 
by  requiring  certain  conditions  to  be 
met  in  order  for  a  member  or  access 
person  to  enter  into  pre-execution 
discussions  with  other  market 
participants  The  proposed  cross  trade 
amendments  are  also  designed  to 
protect  investors  and  the  public  interest 
by  requiring  that  the  customer  side  of  a 
cross  trade  be  entered  into  OneChicago's 
trading  system  for  at  least  four  seconds 
before  members  may  take  the  other  side 
of  the  customer's  order. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OneChicago  does  not  believe  that  the 
proposed  rule  change  will  have  a 
negative  impact  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  on  OneChicago's  proposed 
rule  change  have  not  been  solicited,  and 
none  have  been  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  on  September  12.  2003.  Within 
60  days  of  the  date  of  effectiveness  of 
the  proposed  rule  change,  the 
Commission,  after  consultation  with  the 
CFTC,  may  summarily  abrogate  the 
proposed  rule  change  and  require  that 
the  proposed  rule  change  be  refiled  in 


accordance  with  the  provisions  of 
Section  19(b)(1)  of  the  Act.** 


rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  conflicts  with  the 
Act.  Persons  making  written 
submissions  should  file  nine  copies  of 
the  submission  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549-0609.  Comments  also  may  be 
submitted  electronically  to  the 
following  e-mail  address:  rule- 
comments@sec.gov.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  these  filings  also  will 
be  available  for  inspection  and  copying 
at  the  principal  office  of  OneChicago. 
All  submissions  should  refer  to  File  No. 
SR-OC-2003-07  and  should  be 
submitted  by  October  31,  2003. 

For  the  Commission,  by  the  Division  of 

Market  Regulation,  pursuant  to  delegated 

authority.^ 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  03-25794  Filed  10-9-03:  8:45  am) 

BILUNG  CODE  8010-01-^ 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3546] 

Commonwealth  of  Virginia 
(Amendment  #3) 

In  accordance  with  a  notice  received" 
from  the  Department  of  Homeland 
Security— Federal  Emergency 
Management  Agency,  effective  October 
1.  2003,  the  above  numbered  declaration 
is  hereby  amended  to  establish  the 
incident  period  for  this  disaster  as 
beginning  on  September  18,  2003  and 
continuing  through  October  1,  2003. 

All  other  information  remains  the 
same,  i.e..  the  deadline  for  filing 
applications  for  physical  damage  is 


s  15  U.S.C.  78f[b)(5). 


6  15  U.S.C.  78s(b)n). 
M7CFR200.30-3(a)(75) 
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November  17,  2003.  and  for  economic 
injury  the  deadline  is  June  18.  2004 

JCriidliiiJ  of  FedtTdl  UimiesiK   .Assistance 
Fni^rjin  .\os   59002  diKi  59008). 

Dattid   ()(  tober  h    200. t 

Herbert  L.  Mitchell, 

AisoLiate  Administrator  far  Disaster 
Assistance. 

iFR  Dn,    Oi-JS'SH  Fii-rl  10-i)-03:  8:45  am] 

BILUNG  CODE  8025-01 -P 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #P01 7] 

State  of  West  Virginia  (Amendment  #1 ) 

In  dcf.ordancf  with  a  notice  received 
from  the  Departmt'nt  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective 
September  .30.  2003.  the  above 
numbered  declaration  is  hereby 
amended  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
September  18.  2003  and  continuing 
through  September  30.  lOO.i 

All  other  information  remains  the 
same.  ;  p  .  the  deadline  for  fding 
applications  for  physical  damage  is 
November  24,  2003 

(Catalog  of  Federal  Domestic  Assistance 

Prngram  \os.  59008) 

Dated   October  6.  2003. 
Herbert  L.  Mitchell. 
A-.'.ix  Hi'f  Administrator  for  Disaster 

.3,ss/.sf(;/ii  t' 

IFR  Doc.  03-25757  Filed  10-9-03:  8:45  am] 

BILLING  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

Public  Federal  Regulatory 
Enforcement  Fairness  Hearing;  Small 
Business  Administration  Region  III 
Regulatory  Fairness  Board 

The  Small  Business  Administration 
Region  III  Regulatory  Fairness  Board 
and  the  SBA  Office  of  the  National 
Ombudsman  will  hold  a  Public  Hearing 
on  Tuesday.  October  28,  2003  at  1:00 
p.m.  at  Delaware  Biotech  Institute 
(Delaware  Technology  Park).  1.5 
Innovati(m  Way.  Newark.  DE  1971  l,  to 
receive  comments  and  testimony  from 
small  business  owners,  small 
government  entities,  and  small  non- 
profit organizations  concerning 
regulatory-  enforcement  and  compliance 
actions  taken  by  federal  agencies. 

Anyone  wishing  to  attend  or  to  make 
a  presentation  must  contact  layne  E. 
Armstrong  in  writing  or  by  fax.  in  order 
to  be  put  on  the  agenda.  Jayne  E 
.Armstrong,  District  Director,  Delaware 
District  Office,  824  North  Market  Street. 


Suite  610.  Wilmington.  DE  19801, 
phone  (302)  57.3-6382,  fax  (303)  573- 
60H0,  e-mail:  iuvnp.armstrong@sba.gov. 

For  more  information,  see  our  Web 
site  at  http://www.sba.gov/ombudsman 

DhNmI  ()<;tober  7.  200;f 
Peter  Sorum. 

National ()iiitH:il-.ini!n  l.-\(  lim;! 
'FR  n.M    Of    25-")5  Filfil  10-9-O3;  8-45  ami 
BILLING  CODE  8025-01   P 


DEPARTMENT  OF  STATE 

[Public  Notice  4512] 

Amendment  of  Certain  Designations 
Pursuant  to  Section  1(b)  of  Executive 
Order  13224 

Acting  under  the  authority  of  section 
1(b)  of  Exec  utive  Order  13224  of 
September  23,  2001.  as  amended  by 
Executive  Order  13286  of  July  2.  2002, 
and  Executive  Order  13284  of  lanuarv 
23,  2003,  and  in  (onsultation  with  the 
Secretary  of  the  Treasury,  the  Attorney 
General,  and  the  Secretary'  of  Homeland 
Security,  I  hereby  determine  that  the 
organizations  listed  below  use  or  have 
used  as  aliases  the  additional  names 
indicated  below   I  hereby  amend  the 
tlesignations  of  these  organizations  to 
add  the  following  names  as  aliases: 
Basque  F"atherland  and  Liberty 
(designated  on  October  31,  2001) 

a.k.a.  EkJn 

a.k.a.  K.A.S. 

a.k.a.  Xaki 

a.k.a.  Jarrai-Haika-Segi 

a.k.a.  Askatasuna 

H.irakat  ul-Mujahideen  (designated  on 
September  23.  2001) 

a  k.a   lamiat  ul-Ansar 

kahane  Chai  (designated  lui  October  31. 
2001) 

a.k.a.  New  Kach  Movement 

a.k.a.  newkach.org 

a.k.a.  Kahane 

a.k.a.  Yeshivat  HaRav  Meir 

a.k.a  the  International  Kahane 
Movement 

a.k.a.  Kahane  org 

a.k.a   Kahane  net 

a.k.a.  Kahanetzailak.com 

a.k.a   Kahane  Tzadak 

a.k.a  the  Hatikva  Jewish  Identity  Center 

a  k.a   the  Rabbi  Meir  David  Kahane 
Memorial  Fund 

a.k.a.  Friends  of  the  Jewish  Idea  Yeshiva 

a.k.a.  Judean  Congress 

a.k.a.  Jewish  Legion 

a.k.a.  The  Voice  of  Judea 

a.k.a.  No'ar  Meir 

a.k.a.  Meir's  Youth 

a.k.a.  .\merican  Friends  of  Yeshivat  Rav 
Meir 

a  k  a.  American  Friends  of  the  United 
Yeshiva  Movement 


a.k.a.  The  Committee  Against  Racism 

and  DLscrimination  (CARD) 
Mujahedin-e  Khalq  (designated  on 

October  31.  2001) 
a.k.a.  Muslim  Iranian  Student's  Society 
Popular  Front  for  the  Liberation  of 

Palestine  (designated  on  October  31. 

2001) 

a.k.a.  Martyr  Abu-Ali  Mustafa  Battalion 
Al  Qaida/Islamic  Army  (designated  on 

September  23,  2001)' 
a,k,a.  Egyptian  Islamic  Jihad 
a, k.a,  al-Jihad 
a, k.a.  the  Jihad  Group 
a.k.a.  Egyptian  al-Jihad 
a,k,a.  New  Jihad 

Revolutionary  Nuclei  (designated  on 

October  3l',  2001) 
a.k.a.  Epanastatiki  Pirines 

Consistent  with  the  determination  in 
section  10  of  Executive  Order  13224  that 
■prior  notice  to  persons  determined  to 
be  subject  to  the  Order  who  might  have 
a  constitutional  presence  in  the  United 
States  would  render  ineffectual  the 
blocking  and  other  measures  authorized 
in  the  Order  because  of  the  ability  to 
transfer  funds  instantaneously,"  I 
determine  that  no  prior  notice  need  be 
provided  to  any  person  subject  to  this 
determination  who  might  have  a 
constitutional  presence  in  the  United 
States,  because  to  do  so  would  render 
ineffectual  the  measures  authorized  in 
the  Order. 

This  notice  shall  be  published  in  the 
Federal  Register. 

Dated:  October  7.  2003. 
Colin  L.  Powell, 

.SVf  rf'(nrv-  ofStatr.  Department  of  State 
IFK  Do(  .  03-25H89  Filed  10-9-03;  8:45  ami 

BILLING  CODE  4710-10-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4511] 

Amendment  of  Certain  Designations 
Pursuant  to  Section  1(aKiiKA)  of 
Executive  Order  12947 

Acting  under  the  authority  of  section 
l(a)(ii)(A)  of  Executive  Order  12947  of 
January  23,  1995,  as  amended  by 
Executive  Order  13099  of  August  20. 
1998,  and  in  consultation  with  the 
Secretary  of  the  Treasury  and  the 
Attorney  General,  I  hereby  determine 
that  the  organizations  listed  below  use 
or  have  used  as  aliases  the  additional 
names  indicated  below.  I  hereby  amend 
the  designations  of  these  organizations 
to  add  the  following  names  as  aliases: 

Kahane  Chai  (designated  on  January  23. 

1995) 
Also  known  as  Kach 
Also  known  as  Kahane  Lives 
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Also  knowrn  as  the  Kfar  Tapuah  Fund 
Also  known  as  The  Judean  Voice 
Also  known  as  The  Judean  Legion 
Also  known  as  The  Way  of  the  Torah 
Also  known  as  The  Yeshiva  of  the 

Jewish  Idea 
Also  known  as  the  Repression  of 

Traitors 
Also  known  as  Dikuy  Bogdim 
Also  known  as  DOV 
Also  known  as  the  State  of  Judea 
Also  known  as  the  Committee  for  the 

Safety  of  the  Roads 
Also  known  as  the  Sword  of  David 
Also  known  as  Judea  Police 
Also  known  as  Forefront  of  the  Idea 
Also  known  as  The  Qomemiyut 

Movement 
Also  known  as  KOACH 
Also  known  as  New  Kach  Movement 
Also  known  as  newkach.org 
Also  known  as  Kahane 
Also  known  as  Yeshivat  HaRav  Meir 
Also  known  as  the  International  Kahane 

Movement 
Also  known  as  Kahane.org 
Also  known  as  Kahane.net 
Also  known  as  Kahanetzadak.com 
Also  known  as  Kahane  Tzadak 
Also  known  as  the  Hatikva  Jewish 

Identity  Center 
Also  known  as  the  Rabbi  Meir  Dav^d 

Kahane  Memorial  Fund 
Also  known  as  Friends  of  the  Jewish 

Idea  Yeshiva 
Also  known  as  Judean  Congress 
Also  known  as  Jewish  Legion 
Also  known  as  The  Voice  of  Judea 
Also  known  as  No'ar  Meir 
Also  known  as  Meir's  Youth 
Also  known  as  American  Friends  of 

Yeshivat  Rav  Meir 
Also  known  as  American  Friends  of  the 

United  Yeshiva  Movement 
Also  known  as  The  Committee  Against 

Racism  and  Discrimination  (CARD) 
Popular  Front  for  the  Liberation  of 
Palestine  (designated  on  January  23, 
1995) 
Also  known  as  the  Red  Eagles 
Also  known  as  the  Red  Eagle  Group 
Also  known  as  the  Red  Eagle  Gang 
Also  known  as  the  Halhul  Gang 
Also  known  as  the  Halhul  Squad 
Also  known  as  Palestinian  Popular 

Resistance  Forces 
Also  known  as  PPRF 
Also  known  as  Martyr  Abu-Ali  Mustafa 

Battalion 
Islamic  Army  (designated  on  August  20, 

1998) 
Also  known  as  al  Qaeda 
Also  known  as  "the  Base" 
Also  known  as  the  Usama  Bin  Laden 

Network 
Also  known  as  the  Usama  Bin  Laden 

Organization 
Also  known  as  Egyptian  Islamic  Jihad 
Also  known  as  al- Jihad 


Also  known  as  the  Jihad  Group 
Also  known  as  Egyptian  al-Jihad 
Also  known  as  New  Jihad 

I  determine  that  no  prior  notice  need 
be  provided  to  any  person  subject  to  this 
determination  who  might  have  a 
constitutional  presence  in  the  United 
States,  because  to  do  so  would  render 
ineffectual  the  measures  authorized  in 
the  Order. 

This  notice  shall  be  published  in  the 
Federal  Register. 

Dated:  October  7.  2003. 
Colin  L.  Powell. 

Secretan'  of  State.  Department  of  State. 
[FR  Doc.  03-25888  Filijd  10-9-03:  8:45  ami 

BILUNG  CODE  471ft-10-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4509] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Partnerships  for  Learning 
Undergraduate  Studies  Program 

action:  Notice. 


summary:  The  Office  of  Academic 
Exchange  Programs  of  the  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for 
Partnerships  for  Learning 
Undergraduate  Studies  (PLUS)  Program. 
Public  and  private  non-profit 
organizations  with  at  least  four  years  of 
experience  in  conducting  international 
exchange  programs  and  meeting  the 
provisions  described  in  Internal 
Revenue  Code  section  26  USC  501(c)(3) 
may  submit  proposals  to  provide 
administrative  and  program  support 
services  for  the  PLUS  Scholarship 
Program. 

Program  Information . 

Overview:  Under  the  Partnerships  for 
Learning  Initiative,  the  Bureau  created 
the  Partnerships  for  Learning 
Undergraduate  Studies  (PLUS)  Program 
in  order  to  reach  a  broader  sector  of 
college-age  youth  (generally.  17-22 
years  of  age)  from  diverse  backgrounds 
and  provide  them  with  a  greater 
understanding  of  U.S.  institutions, 
society  and  culture.  The  goal  of  the 
PLUS  Program  is  to  identify'  and  support 
undergraduate  level  study  at  accredited 
higher  education  institutions  in  the 
United  States  for  a  select  cadre  of 
academically  talented  undergraduate 
students  from  the  Middle  East  and 
North  Africa  who  exhibit  leadership 
potential  in  contributing  to  the 
economic,  politicEil  and  social 
development  of  the  region.  PLUS 
scholarships  are  offered  for  the  final  two 


years  of  undergraduate  level  study  in 
the  social  sciences  and  humanities,  with 
the  provision  of  pre-academic  training 
to  develop  participant  academic 
readiness  and  English-language  abilities. 
(The  pre-academic  training  program  is 
detailed  under  a  separate  Request  for 
Grant  Proposals  solicitation.)  The 
program  participants  should  be  placed 
in  clusters.  In  general  five  to  ten 
participants  may  be  placed  in  a  single 
institution.  In  negotiation  with  the  host 
institution,  the  cooperating  agency 
needs  to  develop  opportunities  for 
students  to  receive  a  U.S.  degree  upon 
successful  completion  of  the  course  of 
work  and  other  requirements. 

The  Bureau's  Office  of  Academic 
Exchange  Programs  administers  the 
PLUS  Program  and  is  responsible  for 
allocation  of  funding,  policy  guidance 
and  administrative  oversight.  Program 
participants  are  recruited,  screened  and 
nominated  by  America-Mideast 
Educational  and  Training  Services 
(Amideast)  and/or  Public  Affairs 
Sections  of  the  U.S.  Embassies  or 
Fulbright  Commissions  in  the  region. 
Final  selection  of  grantees  is  determined 
by  an  independent  review  panel  in 
Washington,  DC. 

The  successful  applicant  will  have 
responsibility  for  program 
administration,  which  involves 
performance  of  services  in  the  following 
broad  categories:  Program  Planning  and 
Management:  Placement:  Supervision 
and  Support  Services;  Special  Programs 
Management;  Fiscal  Management;  and 
Program  Projection,  Reporting,  Alumni 
Follow-on  and  Evaluation  Ser\'ices. 

Guidelines:  Program  administration 
activities  should  cover  the  time  period 
January  15.  2004  through  August  30. 
2006.  the  expected  grantee  caseload  is 
projected  to  be  75-100  principal 
candidates  for  academic  years  2004- 
2005  and  2005-2006.  Programs  must 
comply  with  J-1  visa  regulations.  Please 
refer  to  Solicitation  Package  for  further 
information. 

Budget  Guidelines 

The  Bureau  anticipates  awarding  one 
grant  in  the  amount  up  to  S3.650.000  to 
support  program  and  administrative 
costs  required  to  implement  this  phase 
of  the  PLUS  Program.  Bureau  grant 
guidelines  require  that  organizations 
with  less  than  four  years  experience  in 
conducting  international  exchanges  be 
limited  to  $60,000  in  Bureau  funding. 
Therefore,  organizations  with  less  than 
four  years  experience  in  conducting 
international  exchanges  are  ineligible  to 
apply  under  this  competition.  The 
Bureau  encourages  applicants  to 
provide  maximum  levels  of  cost-sharing 
and  funding  in  support  of  its  programs. 
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Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summar\' 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activitv 
to  provide  clarification 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Xiimber:  All 
correspondence  with  the  Bureau 
concernmg  this  RFGP  should  reference 
the  above  title  and  number  ECA/A/E/ 
NEA-SA-04-PLL'S 

FOR  FL»RTHER  INFORMATION  CONTACT:  The 

Office  of  Academic  Exchanges.  EGA/ A/ 
E/NEA-SA.  Room  212.  U.S.  Department 
of  State.  301  4th  Street,  SVV  , 
Washington.  DC  20547.  telephone  (202) 
619-6863.  fax  (202)  205-2466.  or 
Internet  address  aarmitag^pd. state. gov 
to  request  a  Solicitatiim  Package.  The 
Solicitation  Package  contains  detailed 
award  criteria,  required  application 
forms,  specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation   Please  specif\-  Bureau 
Program  Officer  Alice  Armitage  on  all 
other  inquiries  and  correspondence. 
Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed 

To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's  Web 
site  at  http  //exchanges  state.gov/ 
education/ RFGPs.  Please  read  all 
information  before  downloading. 

New  OVfB  Requirement 

An  OMB  policy  directive  published  in 
the  Federal  Register  on  Fndav.  lune  27. 
2003.  requires  that  all  organizations 
applying  for  Federal  grants  or 
cooperative  agreements  must  provide  a 
Dun  and  Bradstreet  (D&B)  Data 
Universal  Numbering  System  (DUNS) 
number  when  applying  for  all  Federal 
grants  or  cooperative  agreements  on  or 
after  October  1,  2003  The  complete 
OMB  policy  directive  can  be  referenced 
at  /iffpZ/vvwH'.  whitehouse.gov/omb/ 
fedreg/062703_grant_identifier.pdf. 
Please  also  visit  the  EGA  Web  site  at 
http:/ /exchanges. state  gov/education/ 
rfgps/menu  htm  for  additional 
information  on  how  to  comply  with  this 
new  directive. 


Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Gultural  Affairs  by  5  p.m.  Washington, 
DG  time  on  Friday.  November  14,  2003. 
Faxed  documents  will  not  be  accepted 
at  any  time.  Documents  postmarked  the 
due  date  but  received  on  a  later  date 
will  not  be  accepted.  Each  applicant 
must  ensure  that  the  proposals  are 
received  by  the  above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  seven  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  Bureau  of 
Educational  and  Gultural  Affairs,  Ref.: 
EGA/A/E/NEA-SA-04-PLUS,  Program 
Management.  EGA/EX/PM.  SA-44, 
Room  534,  301  4th  Street,  SW., 
Washington,  DG  20547. 

Please  note  that  proposals  must  be 
sent  by  U.S.  mail  or  other  recognized 
national  delivery  services  that  utilize  a 
shipping  identification  and  tracking 
process  and  whose  delivery  people  are 
identifiable  by  commonlv  recognized 
uniforms  and  delivery  vehicles.  If 
applicants  wish  to  send  staff  to  hand- 
carrv  proposals,  they  must  contact  the 
EGA  program  officer,  Alice  Armitage  at 
202-619-6863  to  set  up  an  appointment 
for  delivery-  prior  to  5  p.m.  November 
14. 

Applicants  must  also  submit  the 
"Executive  Summary"'  and  'Proposal 
Narrative"  sections  of  the  proposal  in 
text  (.txt)  format  on  a  PG-formatted  disk. 
The  Bureau  will  transmit  these  files 
electronicallv  to  the  Public  Affairs 
section  at  the  U.S.  Embassv  for  its 
review,  with  ihe  goal  of  reducing  the 
time  it  takes  to  get  embassy  comments 
for  the  flureaus  grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  mu.st  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.   "Diversity"  should  be 
interpreted  in  the  broadest  sen.se  and 
encompass  differences  including,  but 
not  limited  to  ethnicitv.  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  Support  for  Diversity" 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal   Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 


educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Adherence  to  Ail  Regulations 
Governing  the  J  Visa 

The  Bureau  of  Educational  and 
Gultural  Affairs  is  placing  renewed 
emphasis  on  the  secure  and  proper 
administration  of  Exchange  Visitor  (J 
visa)  Programs  and  adherence  by 
grantees  and  sponsors  to  all  regulations 
governing  the  J  visa.  Therefore 
proposals  should  demonstrate  the 
applicant"s  capacity  to  meet  all 
requirements  governing  the 
administration  of  Exchange  Visitor 
Programs  as  set  forth  in  22  CFR  part  62, 
including  the  oversight  of  Responsible 
Officers  and  Alternate  Responsible 
Officers,  screening  and  Selection  of 
program  participants,  provision  of  pre- 
arrival  information  and  orientation  to 
participants,  monitoring  of  participants, 
proper  maintenance  and  security  of 
forms,  record-keeping,  reporting  and 
other  requirements.  The  Grantee  will  be 
responsible  for  issuing  DS-2019  forms 
to  participants  in  this  program. 

A  copy  of  the  complete  regulations 
governing  the  administration  of 
Exchange  Visitor  (J)  programs  is 
available  at  http://exchanges.state.gov 
or  from:  United  States  Department  of 
State,  Office  of  Exchange  Coordination 
and  Designation,  EGA/EG/ECD  —  SA- 
44,  Room  734,  301  4th  Street,  SW., 
Washington,DC  20547,  Telephone:  (202) 
401-9810,  FAX:  (202)  401-9809. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  where 
appropriate.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
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the  diseretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  cooperative 
agreements  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Program  Development  and 
Management:  Proposals  should  exhibit 
originality,  substance,  precision, 
innovation,  and  relevance  to  the 
Bureau's  mission. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the  ' 
program's  objectives  and  plan. 

4.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
and  program  content. 

5.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

6.  Institution 's  Recora/ Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Bureau  grants  as 
determined  by  Bureau  Grant  Staff.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 

7.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questioimaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

8.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 


possible.  All  other  items  should  be 
necessary  and  appropriate. 

9.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

10.  Value  to  U.S.-Partner  Country 
Relations:  Proposed  projects  should 
receive  positive  assessments  by  the  U.S. 
Department  of  State's  geographic  area 
desk  and  overseas  officers  of  program 
need,  potential  impact,  and  significance 
in  the  partner  country(ies). 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  knovra  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *   *   * ; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
legislation. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated;  October  6.  2003. 
C.  Miller  Crouch. 

Principal  Deputy  Assistant  Secretary.  Bureau 
of  Educational  and  Cultural  Affairs, 
Department  of  State. 
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DEPARTMENT  OF  STATE 

[Public  Notice  4510] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Pre-Academic  English  Language 
Training  and  Academic  Readiness 
Phase  of  the  Partnership  for  Learning 
Undergraduate  Studies  PLUS  Program 

action:  Notice. 


SUMMARY:  The  Office  of  English 
Language  Programs  of  the  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  the 
Pre-Academic  English  Language 
Training  and  Academic  Readiness  phase 
of  the  EGA  Partnership  for  Learning 
Undergraduate  Studies  (PLUS)  Program. 
Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  Internal  Revenue  Code 
section  26  U.S.C.  501(c)(3)  may  submit 
proposals  to  provide  administrative  and 
program  support  services  for  placing 
between  75  and  100  undergraduate 
students  from  the  Middle  East  and 
North  Afiica  in  groups  of  no  more  than 
14  students  in  appropriate  United  States 
Intensive  English  Programs  (lEPs). 
These  lEPs  should  be  associated  with 
U.S.  colleges  Emd  universities  offering  a 
pre-academic  program  of  intensive 
English  language  instruction,  academic 
readiness,  and  acculturation  to  life  and 
study  in  the  United  States.  It  is 
anticipated  that  most  of  the  students 
will  begin  their  pre-academic  programs 
in  January  2004  or  the  spring  semester 
of  the  institution's  academic  calendar. 

Program  Information 

Overview:  The  Partnership  for 
Learning  Undergraduate  Studies  (PLUS) 
Program  of  the  EGA  Partnership  for 
Learning  Initiative  seeks  to  reach  a 
broad  sector  of  college-age  youth  (17- 
22)  from  diverse  backgrounds,  provide 
them  with  a  greater  understanding  of 
U.S.  institutions,  society  and  culture, 
and  build  leadership  for  the  region 
through  education. 

The  goal  of  the  PLUS  scholarship 
program  is  to  identify  and  support 
undergraduate  level  study  at  accredited 
higher  education  institutions  in  the 
United  States  for  a  select  cadre  of 
academically  talented  undergraduate 
students  from  the  Middle  East  and 
North  Africa  who  exhibit  leadership 
potential  in  contributing  to  the 
economic,  political,  and  social 
development  of  the  region. 

PLUS  scholarships  are  offered  for  the 
final  two  years  of  undergraduate  level 
study  leading  to  a  bachelor's  degree  in 
the  social  sciences  and  humanities. 
When  necessary,  the  program  will  also 
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provide  up  to  eight  months  of  pre- 
academic  training  to  develop  English 
language  proficiency  and  participant 
academic  readines.s.  The  two-vcar 
Partnership  for  Learning  Undergraduate 
Studies  (PLUS)  Program  has  been 
announced  under  a  separate  Request  for 
(irant  Proposals 

Program  participants  will  be 
recruited,  screened  and  nominated  bv 
America-Mideast  Educational  and 
Training  Services  (AMIDEAST)  in 
conjunction  with  Public  Affairs  Sections 
of  the  U.S.  Embassies  and/or  Fulbright 
Commissions  in  the  region.  An 
independent  review  panel  in 
Washington.  DC.  will  determme  final 
selection  of  scholarship  grantees 
Participants  will  be  placed  in  pre- 
dcademii  programs  as  determined 
necessary-  in  the  selection  process. 

The  Bureau's  ()ffi(  e  of  English 
Language  Programs  administers  this  first 
phase  of  the  PLl'S  Scholarship  Program 
and  is  responsible  fur  allocation  of 
funding,  polity  guidance  and 
administrative  oversight, 

The  cooperating  agencv  will  have 
responsibilitv  for  program 
administration,  which  involves 
performance  of  services  in  the  following 
broad  categories:  Program  Planning  ami 
Management;  Placement;  Supervision 
and  Support  Services;  Fisc  al 
Management;  and  Refinrtiny  and 
Evaluation  Services. 

Guidelmpx  It  is  anticipated  that 
program  administration  activities  will 
cover  the  time  period  December  15. 
2003.  through  August  JO.  2004.  The 
expected  cooperating  agencv  (;aseload  is 
proiected  to  bf  between  75  and  100 
candidates  for  sprint;  2004  and  summer 
2004  pre-acadt'mi(  programs.  The 
cnoperating  agencv  will  be  responsible 
for  the  following: 

(1)  Identify  up  to  10  US.  institutions 
nt  higher  education  which  have 
Intensive  English  Programs  that  also 
provide  activities  for  acculturation  to 
life  and  study  in  the  L'.S.  The.se 
institutions  should  bf  t;fogr,iphif:allv 
widt'spredfi  and  rt'prt'sf nt  the  diversity 
of  higher  education  in  the  L;  S  The 

( Dopprating  agency  should  work  with 
the  Bureau  in  the  final  selection  process 
of  these  institutions. 

(2)  Negotiate  placement  into  the 
program  for  the  candidates  and  arrange 
scholarships  or  reductions  of  tuition  or 
other  fees  when  possibh'  to  leverage 
U.S.  government  funds  and  increase  the 
number  of  participants  Negotiate  on- 
campus  housing  to  include,  whenever 
possible.  English-speaking  roommate(s), 
meal  plans,  types  and  costs.  Assess  the 
availability  and  nature  of  acculturation 
programs  including  possible  home 


hospitality  or  weekend  and  holiday 
visits  with  American  families. 

(.3)  In  conjunction  with  the  U.S. 
Embassy,  arrange  travel  for  the 
candidates  from  their  home  countries  to 
the  location  of  the  U.S.  institution  in 
accordance  with  the  "Fly-America  Act." 
ECA  intends  to  issue  the  necessary  DS- 
2019  forms  and  work  with  the  U.S. 
embassies  to  secure  visas  for  the 
candidates 

(4i  Transfer  grant  funds  to  the 
respective  host  institutions  for  the 
students'  tuition,  accommodations, 
food,  and  iiu  identals. 

1.5)  Enroll  candidates  in  the  Bureau's 
Health  and  .Xccident  Insurance  Program 
(ASPE) 

(H)  Monitor  [irograiii  and  participants. 

(7)  Track,  audit,  and  disburse  PLUS 
Scholarship  Program  Funds. 

Budget  (luidelines 

rhf  Bureau  anlic  ipates  awarding  one 
grant,  in  an  amount  up  to  .Si. 150. 000  to 
support  program  and  administrative 
costs  required  to  implement  phase  one 
of  the  PLUS  Program.  Bureau  grant 
guidelines  require  that  organizations 
with  fewer  than  four  vears  experience  in 
conducting  international  exchanges  be 
limited  to  SbO.OOO  m  Bureau  funding. 
As  it  is  expei  ted  that  the  budget  for  this 
program  will  e\( ced  .StiO.OOO. 
organisations  that  cannot  demonstrate  at 
least  four  years  experience  will  not  be 
eligible  to  apply  under  this  competition. 
The  Bure.iii  eiu nurages  applicants  to 
provide  niaximum  levels  of  c:ost-sharing 
and  fundiiii;  m  management  of 
programs 

A[ipli(  ants  must  submit  a 
com[)rehfnsive  budget  for  the  entire 
program  There  must  bt;  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrati\  ('  an(i  program 
budgets   Applu  aiit>  mav  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  attivitv 
to  provide  clarification. 

Allouable  (fists  for  the  program 
include  the  following; 

(1)  Per  participant:  E.xpenses  for  a 
spring  semester  and  full  summer 
sessions  as  decmi'd  nee cssarv  by  the 
selection  process  including: 
i   tuition  and  fees, 
ii.  books  and  education, il  materials, 
iii   on-(  .iiiipus  housing  with  English- 
speaking  rooiiiiiiatets). 

iv.  access  to  a  comprehensive  meal 
plan. 

V.  maiiit(>iian(  e  allowance. 
vi.  extra  currii  ular  acculturation 
programs.  It  is  anticipated  that  total 
expenses  will  range  from  S12.500  to 
S16.000  (ler  [larticipant.  de[)ending  on 
the  institution  and  the  amount  of  cost 
sharing  negotiated. 


(2)  Round  Trip  Air  Travel  from»home 
country  to  site  of  U.S.  institution. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number.  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/A/L- 
04-02. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Office  of  English  Language  Programs, 
ECA/A/L.  Room  .304,  U.S.  Department     ■ 
of  State.  SA-44.  301  4th  Street.  SW. 
Washington.  DC  20547;  Phone:  (202) 
019-5886;  Fax:  (202)  401-1250;  E-mail: 
kmienson<(ipd. state.gov;  or  Internet 
address:  http://exchanges.state.gov/ 
education/RFGPs  to  request  a 
Solicitatitm  Package.  The  Solicitation 
Package  ccmtains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Program  Officer  Kenneth  M.  Jenson  for 
all  other  inquiries  and  correspondence. 

PltMse  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFCP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's  Web 
site  at  http://exchanges.state.gov/ 
education/RFGPs.  Please  read  all 
information  before  downloading. 

New  OMB  Requirement 

An  OMB  policy  directive  published  in 
the  Federal  Register  on  Fridav.  lune  27. 
2003.  requires  that  all  organizations 
applying  for  Federal  grants  or 
cooperating  agreements  must  provide  a 
Dun  and  Bradstreet  (D&B)  Data 
LIniversal  Numbering  System  (DUNS) 
number  when  applying  for  all  Federal 
grants  or  cooperating  agreements  on  or 
after  October  1.  2003.  The  complete 
OMB  policy  directive  can  be  referenced 
at  http://ww\y.whitehouse.gov/oml}/ 
tedreg/062  7U3_gran  tjden  tifier.pdf. 

Please  also  visit  the  ECA  Web  site  at 
http://exchanges.state.gov/educ.ation/ 
rfgps/ menu. htm  for  additional 
information  on  how  to  comply  with  this 
new  directive. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington, 
DC]  time  on  Monday.  November  10, 
2003.  Faxed  documents  will  not  be 
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accepted  at  any  time.  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  seven  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA-44,  Bureau  of 
Educational  and  Culturd  Affairs,  Ref.: 
ECA/A/L-04-02,  Program  Management, 
ECA/EX/PM.  Room  534.  301  4th  Street. 
SW,  Washington,  DC  20547. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  ihcluding.  but 
not  limited  to  ethnicity,  race,  gender. 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Adherence  to  All  Regulations 
Governing  the  J  Visa 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  Solicitation 
Package  for  further  information.  The 
Bureau  of  Educational  and  Cultural 
Affairs  is  placing  renewed  emphasis  on 
the  secure  and  proper  administration  of 
Exchange  Visitor  (J  visa)  Programs  and 
adherence  by  grantees  and  sponsors  to 
all  regulations  governing  the  J  visa. 
Therefore,  proposals  should 
demonstrate  the  applicant's  capacity  to 
meet  all  requirements  governing  the 
administration  of  Exchange  Visitor 


Programs  as  set  forth  in  22  CFR  part  62, 
including  the  oversight  of  Responsible 
Officers  and  Alternate  Responsible 
Officers,  screening  and  selection  of 
program  participants,  provision  of  pre- 
arrival  information  and  orientation  to 
participants,  monitoring  of  participants, 
proper  maintenance  and  security  of 
forms,  record-keeping,  reporting  and 
other  requirements.  ECA  will  be 
responsible  for  issuing  DS-2019  forms 
to  participants  in  this  program. 

A  copy  of  the  complete  regulations 
governing  the  administration  of 
Exchange  Visitor  (J)  programs  is 
available  at  http://exchanges.state.gov 
or  from:  United  States  Department  of 
State,  Office  of  Exchange  Coordination 
and  Designation,  ECA/EC/ECD— SA-44, 
Room  734,  301  4th  Street,  SW., 
Washington,  DC  20547,  Telephone: 
(202)  401-9810,  FAX:' (202)  401-9809. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  where 
appropriate.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  cooperating 
agreements  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Program  Development  and 
Management:  Proposals  should  exhibit 
precision  and  relevance  to  the  Bureau's 
mission. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  the  cooperating  agency's 
logistical  capacitj^  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 


how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

5.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

6.  Institution's  Recora/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  pa.st  Bureau  grants  as 
determined  by  Bureau  Grant  Staff.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new       - 
applicants. 

7.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activit)''s  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology'  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

8.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

9.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Pub.  L.  87-256,  as  amended, 
also  known  as  the  Fulbright-Hays  Act. 
The  purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries  *   *   *;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
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nations  *    *    •  and  thus  to  assist  in  the 

development  of  friendlv.  .svmpdthetic 
and  peaceful  relations  betvvet'n  the 
United  States  and  the  other  ( (nintries  of 
the  world  "  The  funding  authoritv  fur 
the  program  above  is  provided  through 
ECAs  Exchanges  Appropriation. 

Notice 

^h^'  terms  and  conditions  published 
in  this  KF(;f'  are  binding  and  may  nut 
be  mndifit'd  b\  an\  Bureau 
r^'p^esentatlve   Kxplandtorv  information 
prmided  bv  the  Burt'du  that  (  ontradu  ts 
published  language  will  ni)t  be  binding 
Issuance  of  thf'  RFGP  dues  not 
ccmstitute  an  award  c  cimmitment  nn  tht' 
part  of  the  government  Th»'  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  th»' 
dvailabilitv  of  funds.  .\war(ls  made  v\  ill 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

F'lnal  awartis  t.annot  be  made  until 
funds  have  been  appropriated  bv 
Congress,  allocated  and  comnutted 
through  internal  Bureau  proi;edures. 

Dated:  October  6,  2003 
C.  .Miller  Crouch. 

Pnni  ipul  Prput\  Assistant  Secretary.  Bureau 
of  Educational  and  Cultural  Affairs. 
Department  of  State. 

|FR  D(H    01-25784  Filed  10-9-03;  8:45  am] 

BILUNG  COO€  4710-O5-P 


DEPARTMENT  OF  STATE 
[Public  Notice  4486] 

Bureau  of  Economic  and  Business 
Affairs;  Advisory  Committee  on 
International  Communications  and 
Information  Policy  Meeting  Notice 

The  Ut>partment  of  State  announc  es 
that  the  next  meeting  of  its  .Advisorv 
( Jimmittee  on  International 
Communications  and  InfMnnatinn 
Policy  (ACICIP)  will  be  hel.i  ,m  Oi  t.ibfr 
29.  200?  from  10  a  m   to  12  [)  m    in 
Room  1 107  of  thf  Harrv  S.  Truman 
Building  of  the  I'.S.  Department  of 
State  The  Truman  Building  is  located  at 
2201  (.:  Street.  NW  .  Washington.  DC, 
20520 

The  Committef  pro\'ides  a  formal 
(  hannel  for  the  regular  consultation  and 
( (lordination  nn  major  ecunomic.  social. 
and  legal  issues  and  problems  in 
international  c:ommuni(  ations  and 
information  policw 

.\mbassador  David  A  Gross,  U.S. 
Coordinator  for  International 
(^ommunicaticms  and  Information 
Policv.  will  attend  the  meeting  along 
with  others  from  the  Office  of 


International  (Communications  and 
Information  Polu  v  at  the  Department  of 
State   Items  on  the  agenda  will  incdude 
(  iimmunu  ations  poli( v  issues,  future 
directions  of  the  Committees  work, 
dis(  ussi(ui  regarding  (.ountnes  of 
p.irtu  ular  interest  to  the?  ACdCIP. 
[)reparations  for  the  World  Summit  on 
tbf  Inform. itinii  .Soc  it-tv.  and 
I  onsultatinii  regarding  the  most 
iinpnrt.uit  I'liiergmg  t>'(  hntjlogio. 

MfintnTs  of  the  publu  ina\  attend  the 
meeting  up  to  the  seating  capac:itv  of  th» 
loom   While  the  meeting  is  open  to  the 
[uiblu    admitt.uu  e  t(i  the  De[)artment  of 
State  l)uilding  is  onU  ()\  means  of  a  pre- 
.irranged  i  learam  e  hst   In  order  to  be 
plac  ed  on  the  pre-clearan(  e  list,  those 
interested  in  attending  must  [irovide 
iiami',  title,  affiliation,  soi  lal  securitv 
iiumbtT.  date  of  lurth  and  citizenship  to 
|ohn  Finn  at  tiiiniu'"sttitr  i^ov  no  later 
than  S  p  ni    on  Moiiii.i\ .  ( 1(  tober  27   .-Ml 
attendees  must  enter  bv  the  2.'?rd  .Street 
KntraiK  e   ( )ne  of  the  following  valid 
IDs  will  be  rt-quired  tor  admittance:  anv 
I    S   drivers  li<  ense  vv  ith  photo,  a 
passport,  or  a  I '  S   government  agency 
ID.  For  sf(  unt\  reasons,  all  non-U. S. 
govern. Ufiit  .ittendecs  must  be  escorted 
b\  Department  of  Stat*'  personnel  at  all 
times  when  in  the  building. 

For  further  information  please  contact 
John  Finn.  K\e(  utive  ,Sec:retarv  of  the 
Cominitt.'e  at  (202)  647-530H  or  at 
/i7i;i;iv-«i.s/ofe^ov. 

Dated:  October  3.  2003. 
|ohn  W  Finn. 

txe(  iitivr  Secretary,  .'\d\nsory  Committee  on 
International  Communications  and 
Information  Policy.  Department  of  State 
IFK  [)(..    0.1-25781  Filed  10-3-03;  8:45  am] 
BILLING  CODE  4710-07-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4485) 

Advisory  Panel  to  the  United  States 
Section  of  tfie  North  Pacific 
Anadromous  Fish  Commission;  Notice 
of  a  Closed  Meeting 

The  .\d\  isur\  I'.uiel  to  the  United 
.States  ,Sfi  tion  ot  the  Ncjrth  Pacific 
.-\nadroinnus  Fish  Commission  will 
meet  on  ( )( tober  2h.  200.i.  at  the  Hawaii 
( Com  t'lition  (Center  in  Hiuiolulu.  Hawaii. 
Ibis  session  will  involve  discussion  of 
the  F'lleventh  .-\nnual  Meeting  fjf  the 
North  l'a(  ifii   .■\nadromous  Fish 
Commission,  to  be  held  on  October  26- 
31,  200  f   in  Honolulu,  Hawaii  The 
discussion  will  begin  at  H  a.m.  and  is 
clost'd  ti I  the  public 

Tilt'  members  of  the  Advisorv  Panel 
will  examine  various  options  for  the 
US   position  at  the  Eleventh  Annual 


Meeting.  These  considerations  must 
necessarily  involve  review  of  sensitive 
matters,  the  premature  disclosure  of 
which  wouM  be  likely  to  significantly 
frustrate  implementation  of  proposed 
State  Department  action  and  U.S. 
participation  at  the  Annual  Meeting. 
.'\c;cordingly,  the  determination  has 
been  made  to  close  the  8:00  a.m. 
meeting  pursuant  to  section  10(d)  of  the 
Federal  Advisorv  Committee  Act  and  5 
US.C.  .552(c)(9).' 

Requests  for  further  information  on 
the  meeting  should  be  directed  to  Dr. 
Dorothy  Zbicz.  Office  of  Marine 
Conservation  (OES/OMC).  Room  5806. 
I'.S.  Department  of  State.  Washington. 
DC  20520-7818.  Dr.  Zbicz  can  be 
reached  bv  telephone  on  (202)  647-3073 
or  bv  FAX  (202)  736-7350. 

David  .\.  Baiton. 

Ih'piil\  ,■l^s^s^J^)/  Sccretar\'  for  ()cc(in>'  and 
hi\hirics.  Department  of  State 

IVK  Doc.  03-25887  Filed  10-9-03;  H:45  am| 
BILLING  CODE  4710-09-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
[Docket  No.  OST-2003- 15623] 

Notice  of  Request  for  Renewal  of  a 
Previously  Approved  Collection 

agency:  Office  of  the  Secretarv  (OST), 

DOT. 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C^  3501  et  se'q).  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
renewal  and  comment.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
burden.  The  Federal  Register  notice 
with  a  60-dav  comment  period  soliciting 
( (imments  on  the  following  collection  of 
information  was  published  on  Julv  16. 
2003  (FR  Vol  68.  No.  136.  page  42159). 
No  comments  were  received. 
DATES:  (Comments  on  this  notice  must  be 
received  by  November  10.  2003. 
ADDRESSES:  You  mav  submit  comments 
identified  bv  DOT  DMS  Docket  Number 
OST-2003-15623  by  the  following 
methods: 

•  Web  Site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax  1-202-493-2251. 

•  Mail:  Docket  Management  Facility: 
U.S.  Department  of  Transportation,  400 
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Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401.  Washington.  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL-401  on 
Plaza  Level  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  on  Federal 
holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  or  Regulatory  Identification 
Number  (RIN)  for  this  rulemaking.  For 
detailed  instructions  on  submitting 
comments  and  additional  information 
on  the  rulemaking  process,  see  the 
Public  Participation  heading  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document.  Note  that  all  comments 
received  will  be  posted  without  change 
to  /7Hp.//c/ms.do(.gov  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  heading  under 
Regulatory  Notes. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  Plaza  Level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Delores  King,  Air  Carrier  Fitness 
Division  (X-56),  Office  of  Aviation 
Analysis,  Office  of  the  Secretary,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590,  (202)  366-2343. 
SUPPLEMENTARY  INFORMATION: 

Title:  Use  and  Change  of  Names  of  Air 
Carriers,  Foreign  Air  Charters,  and 
Commuter.  Air  Carriers,  14  CFR  Part 
215. 

OMB  Control  Number:  2106-0043. 

Affected  Public:  Persons  seeking  to 
use  or  change  the  name  or  trade  name 
in  which  they  hold  themselves  out  to 
the  public  as  an  air  carrier  or  foreign  air 
carrier. 

Annual  Estimated  Burden:  69  hours. 

Abstract:  In  accordance  with  the 
procedures  set  forth  in  14  CFR  part  215, 
before  a  holder  of  certificated,  foreign, 
or  commuter  air  carrier  authority  may 
hold  itself  out  to  the  public  in  any 
particular  name  or  trade  name,  it  must 
register  that  name  or  trade  name  with 
the  Department,  and  notify  all  other 
certificated,  foreign,  and  commuter  air 
carriers  that  have  registered  the  same  or 
similar  name(s)  of  the  intended  name 
registration. 


Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Department's  estimate  of  the  biirden 
of  the  proposed  information  collection; 
(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval. 

Issued  in  Washington,  DC  on  October  3, 
2003. 
Michael  Robinson, 

Information  Technology  Program 
Management.  Department  of  Transportation. 

[FR  Doc.  03-25655  Filed  10-9-03;  8:45  am] 

BILLING  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
[Docket  No.  OST-2003-1 5660] 

Notice  of  Request  for  Renewal  of  a 
Previously  Approved  Collection 

agency:  Office  of  the  Secretary  (OST), 

DOT. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
renewal  and  comment.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
binden.  The  Federal  Register  notice 
with  a  60-day  comment  period  soliciting 
comments  on  the  following  collection  of 
information  was  published  on  July  21, 
2003  (FR  Vol  68,  No.  139,  page  43,250). 
No  comments  were  received. 
DATES:  Comments  on  this  notice  must  be 
received  by  November  10,  2003. 
ADDRESSES:  You  may  submit  comments 
identified  by  DOT  DMS  Docket  Number 
OST  2003-15660  by  the  following 
methods: 

•  Web  Site:  http://dms.dot.gov. 
Follow  the  instruction  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax  1-202^93-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 


Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-^0,  Washington,  DC  20590- 
001. 

•  Hand  De7i very;  Room  PL— 401,  on 
Plaza  Level  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington  DC. 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  on  Federal 
holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  naune  and  docket 
number  or  Regulatory  Identification 
Number  (RIN)  for  this  rulemaking.  For 
detailed  instructions  on  submitting 
comments  and  additional  information 
on  the  rulemaking  process,  see  the 
Public  Participation  heading  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://dms.dot.gov  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  heading  under 
Regulatory  Notes. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
conunents  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Luther  Dietrich,  Office  of  the  Secretary. 
Office  of  Aviation  Analysis,  X-53, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-1046. 
SUPPLEMENTARY  INFORMATION: 

Title:  Air  Carrier's  Claim  for  Subsidy 
and  Air  Carrier's  Report  of  Departures 
Flown  in  Scheduled  Service. 

OMB  Control  Number:  2106-0044. 

Affected  Public:  Small  air  carriers 
selected  by  the  Department  in  docketed 
cases  to  provide  subsidized  essential  air 
service. 

Annual  Estimated  Burden:  4,176 
hours. 

Abstract:  In  14  CFR  part  271  of  its 
Aviation  Economic  Regulations,  the 
Department  provided  that  subsidy  to  air 
carriers  for  providing  essential  air 
service  will  be  paid  to  the  carriers 
monthly,  and  that  payments  will  vary 
according  to  the  actual  amount  of 
service  performed  during  the  month. 
The  reports  of  subsidized  air  carriers  of 
essential  air  service  performed  on  the 
Department's  Forms  397,  "Air  Carrier's 
Report  of  Departures  Flown  in 
Scheduled  Service  "  and  398,  "Air 
Carrier's  Claim  for  Subsidy."  establish 
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the  fundamental  basis  for  paying  these 
ciir  carriers  on  a  timely  basis.  Typically, 
subsidized  air  carriers  are  small 
businesses  and  operate  onlv  aircraft  of 
limited  size  over  a  limited  geoijraphical 
area   The  collection  permits  subsuiized 
<nr  earners  to  submit  their  monthh 
claims  in  a  ccmc  ise,  orderlw  eas\  -to- 
pro(  ess  form,  vvithnut  ha\ mg  to  devise 
their  iiwn  means  i>f  submitting  support 
for  these  claims 

The  collectum  invoKed  here  re(]iiests 
onh  information  i  on(  erning  tlie 
subsidy-eligible  flights  (which  geiieralh 
constitute  onlv  a  small  percentage  of  the 
(  iirriers'  total  operritions)  of  a  small 
number  of  air  carriers.  The  coIUh  tioii 
permits  the  Department  to  timelv  [m\ 
,iir  (  arriers  for  providing  essential  air 
ser\  u  e  to  certain  eligible  (.cmimunities 
that  would  not  otherwise  receive 
scheduled  passenger  air  service. 

(Comments  are  invited  on:  (a)  Whether 
the  proposed  collec  tion  of  information 
is  nect'ssarv  for  the  proper  funi  tioning 
of  the  Department,  including  whether 
the  information  will  have  practical 
utilit\ :  (b)  the  accuracv  of  the 
Departments  estimate  of  the  burden  of 
the  proposed  information  colle(  ti(m;  (c) 
wa\s  to  enhance  the  qualitv.  utiiit\ ,  and 
claritv  of  the  information  to  t)e 
collected;  and  (dj  ways  to  miiiinii/e  the 
burden  of  the  collection  of  information 
on  respondents,  in(. hiding  the  use  of 
automated  collection  technujues  or 
other  forms  of  informaticm  technology. 

Ail  responses  to  this  notu:e  will  be 
summarized  and  included  in  the  rt'ipiest 
for  OMB  approval   All  comments  will 
also  become  a  matter  of  public  record- 
Issued  in  Washington.  DC,  on  October  3, 

.Michael  Robini>on. 

Intormatjon  Technology  Program 
Management.  Department  of  Tmnsportatton. 
IKK  n™    0.3-2.SR=;fi  Filed  10-9-03.  8:4.S  am] 

BILUNG  COD€  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  the  Week  Ending  Septemtier  26, 
2003 

The  following  .Agreements  were  tiled 
with  the  Department  of  Transportation 
under  the  pro\isifms  of  44  I'  .S.f".  412 
and  4  14   .Answers  mav  b^'  filed  within 
1 1  davs  after  the  filing  of  the 
application. 

Ducket  Sumber:  QST-2003-16235. 

Dutf  Filed  September  J5,  200 -I 

Parties  Members  of  the  International 
.-\ir  Transport  .Association 

Subject: 


Mail  Vote  326. 

Mail  Vote  329. 

FTC  123  0255  dated  19  September 
2003, 

PTC;i23  0258  dated  19  September 
2003  rl-r24. 

Minutes:  PT(:i23  02tJ0  dated  26 
September  2003, 

Tables:  PTC123  Fares  0103  dated  26 
September  200.f, 

i'T(;i23  Fares  1)104  d.iled  26 
September  2003. 

Iiitend(Ml  effet  ti\e  date-  1  .April 
20(14 

Dcnket  .\un\ber:  ()ST-2003-16236. 
Date  Filed   September  25,  2003 
/'(jrt/es   Members  of  the  International 
.Air  Transport  Association. 
,S'i//)/e(  / 

Mail  \\)tes  332  and  333, 

PT{:2i  AFR-Tf:3  0212  dated  30 
September  200,-l  rl-r40, 

Inteiidi'd  effei  tlVe  date:   1  .Ajjril 
2004 

Docket  S'uinbcr  ()ST-2003-16237. 
Date  Fdrd   September  25.  2003 
Piirtit\   Members  ot  the  lnt(;rnational 
.Air  Transport  Association. 
Subiei! 

Mail  Vote  334. 

PTCCOMP  1094  dated  26 
September  200, t. 

General  liii  rease  Resolution  ()02mm 
(e.xcept  within  luirope,  between  LJSA/ 
US  Territories  and  Austria.  Chile,  Czech 
Republii  .  F.nland.  F'rance  (in(  hiding 
Frenc  h  (iuiana.  Freiii  h  Polynesia. 
Gu.idejoiipe,  Martini(|ue.  New 
Caledonia.  Reunion.  Saint  Pierre  and 
MHluehiii).  (ierm.iiiv,  Iceland.  Italy, 
Korea  (Rep  of).  Malaysia.  Netherlands, 
New  Zealami,  Panama,  Scandina\ia. 
Swit/erland), 

Intended  etti'(  tive  date:   15  October 
2U0J 

DocA:ef  .\;j/n/)er  ()ST-2()03-16244. 
Date  Filed  September  2t..  200. <. 
Furtirs   Members  of  the  International 
.Air  Transport  Assoc  lation. 

Sub  jet- f 

.Mail  Vote  327. 

Mail  Vote  328. 

P'T(:i23  0256  dated  19  September 
200  \ 

I'll   12  i  0257  dated  19  September 
20(n  I  1 -rl4, 

,Minutes:  PTC  1  2 3  02t>0  dated  26 
September  2003, 

Tables:  PTCl2.i  Fan's  0101  dated  26 
September  2003, 

P'TCl2.i  Fares  0102  dated  26 
September  200.<. 

Inttuuled  eflective  date:  1  March 
2004 

.\ndrea  M.  Jenkins. 

Progruni  Manager.  Docket  Operations, 

Federal  Register  Liaison. 

(FR  Doc.  03-25657  Filed  10-9-03:  8:45  am] 

BILUNG  CODE  491()-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  39-8,  Continued 
Airworthiness  Assessments  of 
Powerplant  and  Auxiliary  Power  Unit 
Installations  on  Transport  Category 
Airplanes 

AGENCY:  Fedc>ral  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  issuance  of  advisory 
circular. 


SUMMARY:  This  notice  announces  the 
issuanc;e  of  advisory  circular  (AC)  39-8. 
Continued  .Airworthiness  Assessments 
of  Powerplant  and  Auxiliary  Power  Unit 
Installations  cm  Transport  Category 
Airplanes.  This  AC  describes  the 
(.ontinued  Airworthiness  Assessment 
Methodologies  (CAAM).  The  Federal 
Aviation  Administration  (FAA)  Engine 
and  Propeller  Directorate  (EPD)  and  the 
Transport  Airplane  Directorate  (TAD) 
may  use  CAAM  to  identify  unsafe 
conditions  and  determine  when  an 
"unsafe  condition  is  likely  to  exist  or 
develop  in  other  produc:ts  of  the  same 
type  design"  before  prescribing 
(:orrec:tive  action  in  accordance  with 
Title  14  of  the  C^ode  of  Federal 
Regulaticms  (14  CFR)  part  39,  CAAM  is 
used  for  products  associated  with  the 
Powerplant  or  Auxiliary  Power  Unit 
(API!)  Installations  on  Transport 
Category  Airplanes, 

DATES:  The  Director,  Aircraft 
Certification  Service,  issued  AC  39—8  on 
Septembers,  2003, 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

.Azevedo.  F^ngine  and  Propeller 
Standards  Staff.  ANE-110,  12  New- 
England  Executive  Park,  Burlington, 
Massachuscitts  01803;  telephone:  (781) 
238-7117;  fax:  (781)  238-7199:  e-mail: 
ann.cizpvedo'&faa.gov.  The  subject  AC  is 
available  on  the  Internet  at  the  following 
address:  ivwwaimph. faa.gov/rgl. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

published  a  notice  in  the  Federal 
Register  on  Mav  15,  2000  (65  FR  31051), 
and  again  on  October  2,  2002  {67  FR 
61947),  to  announce  the  availability  of 
th(!  proposed  AC^  and  invite  interested 
parties  to  comment. 

.\uth()ritv:  4y  rS.C.  U)6(g),  40113,  44701- 
44701!.  447041 

Issiieii  ID  V\ashingtiin,  D(>,  on  Septeniber 
;)().  2(H):t 

|ohn  ).  Hickey, 

Director.  ,\ir(  nitt  (.'rrtifK  iitiiin  Si'nice. 

|FK  L)(j(    0,i-2.i749  Filed  10-')-0.i:  H:4.t  anil 

BILLING  CODE  4910-1 3-M 


58748 


Federal  Register/ Vol.  68,  No.   197 /Friday,  October  10.  2003 /Notices 


Federal  Register /Vol.  68,  No.  197 /Friday,  October  10,  2003 /Notices 


58747 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Request  To 
Release  Airport  Property  at  ttw  Pueblo 
Memorial  Airport,  Pueblo,  CO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT 
ACTION:  Notice  of  request  to  release 
airport  property. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invite  public  comment  on  the  release  of 
land  at  the  Pueblo  Memorial  Airport 
under  the  provisions  of  section  125  of 
the  Wendell  H.  Ford  Aviation 
Investment  Reform  Act  for  the  21st 
Century  (AIR  21). 

DATES:  Comments  must  be  received  on 
or  before  October  31,  2003. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
to  the  FAA  at  the  following  address:  Mr. 
Craig  Sparks,  Manager,  Federal  Aviation 
Administration,  Northwest  Mountain 
Region,  Airports  Division,  Denver 
Airports  District  Office,  26805  E.  68th 
Ave.,  Suite  224,  Denver,  Colorado 
80249. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  John 
O'Neal,  Director  of  Aviation,  Pueblo 
Memorial  Airport,  31201  Bryan  Circle 
Pueblo,  Colorado,  81001. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cynthia  Nelson,  Project  Manager, 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  Denver  Airports  District 
Office,  26805  E.  68th  Ave.,  Suite  224, 
Denver,  Colorado  80249. 

The  request  to  release  property  may 
be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
invites  public  comment  on  the  request 
to  release  property  at  the  Pueblo 
Memorial  Airport  under  the  provisions 
ofthe  AIR21. 

On  September  19,  2003,  the  FAA 
determined  that  the  request  to  release 
property  at  the  Pueblo  Memorial  Airport 
submitted  by  the  City  of  Pueblo  met  the 
procedural  requirements  of  the  Federal 
Aviation  Regulations,  part  155.  The 
FAA  may  approve  the  request,  in  whole 
or  in  part,  no  later  than  November  21, 
2003. 

The  following  is  a  brief  oveiview  of 
the  request:  The  Pueblo  Memorial 
Airport  requests  the  release  of  34.07 
acres  of  non-aeronautical  airport 
property  to  the  City  of  Pueblo,  Colorado. 
The  purpose  of  this  release  is  to  allow 
the  City  of  Pueblo  to  sell  the  subject 


land  that  was  conveyed  to  the  Qty  by 
the  United  States  acting  through  the 
War  Assets  Administration  by  Quit 
Claim  Deed  dated  July  20,  1948.  The 
sale  of  the  parcel  will  provide  funds  for 
airport  improvements. 

Any  person  may  inspect  the  request 
by  appointment  at  the  FAA  office  listed 
above  under  FOR  FURTHER  INFORMATION 
CONTACT. 

In  addition,  any  person  may,  inspect 
the  application,  notice  and  other 
documents  germane  to  the  application 
in  person  at  Pueblo  Memorial  Airport 
31201  Bryan  Circle,  Pueblo.  CO  81001. 
Issued  in  Denver,  Colorado  on 
September  19,  2003. 

Craig  Sparks, 

Manager,  Denver  Airports  District  Office. 
[FR  Doc.  03-25750  Filed  10-9-03;  8:45  am] 

6ILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-468  (Sub-No.  6X)] 

Paducah  &  Louisville  Railway,  inc. — 
Abandonment  Exemption — in  Hopkins 
County,  KY 

Paducah  &  Louisville  Railway,  Inc. 
(P&L),  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  a  4.81-mile 
line  of  railroad  between  miJepost  J- 
159.6,  near  Ilsley,  and  milepost  J- 
164.41,  near  Dawson  Springs,  in 
Hopkins  County,  KY.  The  line  traverses 
United  States  Postal  Service  Zip  Code 
42408. 

P&L  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic 
can  be  rerouted  over  other  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Board  or  with  any  U.S.  District  Court  or 
has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 


employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  November  12,  2003,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
envirorunental  issues,'  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2).2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  October  20. 
2003.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  October  30. 
2003,  with  the  Surface  Transportation 
Board,  1925  K  Street.  NW.,  Washington. 
DC  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  P&L's 
representative:  William  A.  Mullins, 
Baker  &  Miller.  PLLC.  915  Fifteenth  St. 
NW.,  Suite  1000,  Washington,  DC 
20005. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  at  initio. 

P&L  has  filed  an  environmental  report 
which  addresses  the  abandomnent's 
effects,  if  any,  on  the  environment  and 
historic  resources.  SEA  will  issue  an 
environmental  assessment  (EA)  by 
October  17,  2003.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  500,  Surface 
Transportation  Board,  Washington,  DC 
20423-0001)  or  by  calling  SEA,  at  (202) 
565-1539.  [Assistance  for  the  hearing 
impaired  is  available  through  the 
Federal  Information  Relay  Service 
(FIRS)  at  l-80O-877-833'9.1  Comments 
on  environmental  and  historic 
preservation  matters  must  be  filed 
within  15  days  after  the  EA  becomes 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  P&L  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  dale.  See  Exemption  of  Out- 
of-Sen'ice  Rail  Unes.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

^  Each  OFA  must  be  accompanied  by  the  filing 
fee.  which  currently  is  set  at  SI, 100.  See  49  CFR 
1002.2(0(25), 
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P&L's  filing  of  a  notice  of  consummation 
by  October  10.  2004.  and  there  are  no 
legal  or  regulatory  barriers  to 
consummation,  the  authority  to 
abandon  will  automatically  expire. 
Board  decisions  and  notices  are 
available  on  our  Web  sit--  at  httpJI 

IVtided:  Octobt^r  i.  2003. 

Bv  the  Board,  David  M.  Konschnik. 
Ui  wctor.  Office  of  Proceedings. 
Vernon  K.  Williams, 

IKR  Doc.  03-25610  Filed  10-9-03;  8:45  am] 

BILUNG  COOC  491S-0(M> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-33  (Sub-No.  203X)] 

Union  Pacific  Railroad  Company — 
Abandonment  Exemption — in  hlarris 
County,  TX 

CJn  September  23.  2003.  Union  Pacific 
Railroad  (^ompanv  (IT)  filed  with  the 
Surface  Transportatuin  Board  a  petition 
under  49  I'.S  (i    10.502  for  exemption 
from  the  provisions  of  49  U.S.C.  1090.3 
to  abandon  the  remaining  portion  of  the 
Columbia  Tap  Industrial  I.ead. 
extending  from  milepost  .064  near 
Walker  and  Palmer  .Streets  to  milepost 
1.54  near  TruUey  and  V'elasco  Streets  in 
Houston,  Harris  C'ountv.  TX   a  distance 
of  .90  miles.  The  line  traverses  U.S. 
Postal  Service  Zip  Code  77003  and 
includes  no  stations. 

The  line  does  not  contain  federailv 
granted  rights-of-way   .\ny 
documentation  in  UP's  possession  will 
be  made  available  promptiv  to  those 
requesting  it 

As  a  conditicm  to  this  exemption.  iin\' 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
OTes,on  Short  Line  R  Co  — 
Abandonment — Goshen.  360  l.C;U  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b)   A  final 
decision  will  be  issued  bv  Januarv  9. 
2004 

Anv  offer  of  financial  assistance 
under  49  CFR  1152  27(b)(2)  will  be  due 
no  later  than  10  davs  after  service  of  a 
decision  granting  the  petition  for 
exemption.  Each  offer  must  be 
accompanied  bv  a  SI. 100  filing  fee.  See 
49  CFR  1002  2(0(25) 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use.  including  interim  trail  use.  Anv 


request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
hanking  under  49  CFR  1152.29  will  be 
due  no  later  than  October  30,  2003.  Each 
trail  use  request  must  be  accompanied 
bv  a  $150  filing  fee.  See  49  CFR 
1002.2(0(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-33 
(Sub-No.  203X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  1925  K 
Street.  NW  .  Washington.  DC  20423- 
OOOl;  and  (2)  Mack  H.  Shumate,  Ir.,  101 
North  Wacker  Drive,  Room  1920, 
Cihicago,  IL  60606,  Replies  to  the  UP 
petition  are  due  on  or  before  October  30, 
2003. 

Persons  seeking  further  information 
( Dticerning  abamlonment  and 
(lis(  ontinuance  pro(  edures  mav  contact 
the  Board's  Office  of  Public  Services  at 
(202)  5ti5-1592  or  refer  to  the  full 
dbandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  c:ont:ernmg  environmental 
issues  may  be  directed  to  the  Board's 
.Section  of  Environmental  Analysis 
(SEA)  at  (202)  56.5-1539.  |  Assistance  for 
the  hearing  impaired  is  available 
through  the  Federal  Information  Relay 
Servue  (FIRS)  at  l-H00-877-H339.| 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  mav  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  davs  of  the  filing  of  the  petition. 

The  deadline  for  submission  of 
(  iiinments  on  the  EA  will  generally  be 
within  30  days  of  its  service. 

Board  decisions  and  notices  are 
.nailahic  on  our  Web  site  at  bttp:// 

IVUVC  sf/l  (/of  iiov. 

Dec  uifd:  U(  lobtT  3.  2003 

By  itie  Board,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  .\.  Williams, 

Sf'i  rrl(ir\ 
t-R  Doc.  03-25611  Filed  10-'»-0i.  H  45  din) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-33  (Sub-No.  157X)] 

Union  Pacific  Railroad  Company — 
Discontinuance  of  Trackage  Rights 
Exemption — in  Monterey  County,  CA 

Union  Pacific  Railroad  Company  (UP) 
has  filed  a  verified  notice  of  exemption 


under  49  CFR  Part  1152,  Subpart  F— 
Exempt  Abandonments  and 
Discontinuances  of  Ser\'ice  and 
Trackage  Rights  to  discontinue  trackage 
rights  over  a  13.1-mile  line  of  railroad 
(the  Seaside  Industrial  Lead)  owned  by 
the  Transportation  Agency  for  Monterey 
County  (TAMC) '  extending  from 
milepost  1 10.2  near  Castroville,  CA,  to 
the  end  of  the  line  at  milepost  123,3, 
near  Seaside,  CA,  in  Monterey  County, 
CA.'  The  line  traverses  United  States 
Postal  Service  ZIP  Codes  95012  and 
93955. 

UP  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1152.50(d)(1) 
(notice  to  governmental  agencies),  and 
49  CFR  1105.12  (newspaper 
publication)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
discontinuance  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment-Goshen.  360  ICC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
November  11.  2003,  unless  stayed 
pending  reconsideration. '  Petitions  to 


'  Sep  Tnnsportation  A^fncv  tor  Mcmterpy 
Countv.^cquiiilinn  Exfmption-Linp  of  I  'nion 
Pm ittc  liaitroad  (."ompunv.  ,STB  Finance  Dix.liet  No. 
34405  (.STB  served  and  published  Oct   .3.  2003). 

-  .^(cnrding  to  IP.  the  hne  has  been  sold  to 
T.^MC:  effective  .September  12.  2003   CP  stales  that, 
in  accordance  with  the  terms  of  the  sale.  I'P 
reserved  trackage  rights  for  freight  operations  over 
the  line  \'P  states  that  it  no  longer  has  anv  need 
to  maintain  the  reserved  tracltage  rights  for  freight 
operations  and  therefore  is  proposing 
discontiniiani  p  of  those  rights  While  the  terms  of 
Ihe  September  12  sale  are  not  altogether  r  lear  from 
Ihe  filings  made  bv  the  parties  to  that  sale  in  either 
the  present  proc  eeding  or  in  STB  Finance  D(x:lcet 
.\ci   .;14405.  the  fact  that  I'P  has  touched  its  proposal 
as  a  <lis(  ontinuance  and  not  an  abandonment  would 
indicate  that  LP  takes  the  position  that  a  freight 
comtTion  (.arner  obligation  was  conveyed  to  T.A.MC 
as  pari  of  the  .September  1 2  sale 

'  UP  stated  in  its  notice  that  the  proposed 
discontinuance  would  be  consummated  on  or  after 
November  7.  21X13  (which  it  proiet;ted  to  be  SO  davs 
after  the  iiotiie  was  filed)   Because  LIP's  notice  was 
not  tiled  until  SeptemhK'r  22.  2003,  the  exemption 
IS  not  due  to  take  effect  until  November  11.  2003. 
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stay  and  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),'»  must  be  filed  by  October 
20,  2003.  Petitions  to  reopen ^  must  be 
filed  by  October  30,  2003,  with  the 
Surface  Transportation  Board,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  UP's 
representative:  Mack  H.  Shumate,  Jr., 
Senior  General  Attorney,  101  North 
Wacker  Drive,  Room  1920,  Chicago,  IL 
60606. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

Board  decisions  and  notices  are 
available  on  the  Board's  Web  site  at 
v\-ww. stb.dot.gov. 

Decided:  October  6.  2003. 
By  the  Board.  David  M.  Konschnik, 
Uirec:tor.  Office  of  Proceedings. 

Vernon  A.  Williams, 

SfcnHan,'. 

IFR  Doc.  03-25786  Filed  ip-9-03:  8:45  am] 

BILUNG  CODE  491&-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-307  (Sub-No.  4X)] 

Wyoming  and  Colorado  Railroad 
Company,  Inc. — Abandonment 
Exemption — in  Altiany  County,  WY 

Wyoming  and  Colorado  Railroad 
Company,  Inc.  (WYCO)  has  filed  a 
verified  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  a  1.12-mile 
line  of  railroad  extending  from  milepost 
0.19  to  milepost  1.31  in  the  City  of 
Laramie,  Albany  County,  WY.  The  line 
traverses  United  States  Postal  Service 
Zip  Code  82070. 

WYCO  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Board  or  with  any  U.S.  District  Court  or 
has  been  decided  in  favor  of 


complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  November  12.  2003,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152. 27(c)(2), ^  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  October  20, 
2003.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  October  30. 
2003,  with:  Surface  Transportation 
Board,  1925  K  Street,  NW..  Washington. 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  WYCO's 
representative:  Karl  Morell,  Ball  Janik 
LLP,  1455  F  St.,  NW.,  Suite  225, 
Washington,  DC  20005. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

WYCO  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  or  historic  resources.  SEA 
will  issue  em  environmental  assessment 
(EA)  by  October  17,  2003.  Interested 
persons  may  obtain  a  copy  of  the  EA  by 
writing  to  SEA  (Room  500,  Surface 
Transportation  Board,  Washington,  DC 
20423-0001)  or  by  calling  SEA,  at  (202) 
565-1539.  [Assistance  for  the  hearing 
impaired  is  available  through  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.]  Comments 


•■  Each  OFA  must  be  accompanied  by  the  filing 
fee.  which  currently  is  set  at  $1,100.  See  49  CFR 
10O2.2(fl(25). 

5  Because  this  is  a  discontinuance  proceeding  and 
not  an  abandonment,  trail  use/rail  banking  and 
public  use  conditions  are  not  appropriate.  Likewise 
no  environmental  or  historic  reporting  requirements 
are  required  here  under  49  CFR  1105.6(c).  and 
1 105. 8(b).  respectively.  However,  UP  submitted  an 
environmental  report  with  its  notice. 


;  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of-Service  Rail  Unes.  5  l.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

2  Each  OFA  must  be  accompanied  by  the  filing 
fee,  which  currently  is  set  at  51,100.  See  49  CFR 
1002.2(fl(25). 


on  environmental  and  historic 
preservation  matters  must  be  filed 
within  15  days  after  the  EA  becomes 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  WYCO  shall  file  a  notice 
of  consummation  with  the  Board  to 
signify  that  it  has  exercised  the 
authority  granted  and  fully  abandoned 
the  line.  If  consummation  has  not  been 
effected  by  WYCO's  filing  of  a  notice  of 
consummation  by  October  10.  2004,  and 
there  are  no  legal  or  regulator^'  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
w^wiv.  stb.dot.gov. 

Decided:  October  3.  2003. 
By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proc:eedings. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  03-25609  Filed  10-9-O3;  8:45  am) 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Advisory  Council  on  Transportation 
Statistics;  Notice  of  Meeting 

AGENCY:  Bureau  of  Transportation 
Statistics  (BTS),  DOT. 
action:  Notice. 

This  notice  announces,  pursuant  to 
Section  10(A)(2)  of  the  Federal  Advisory 
Committee  Act  (FACA)  (Pub.  L.  72-363: 
5  U.S.C.  app.  2),  a  meeting  of  the  BTS 
Advisory  Council  on  Transportation 
Statistics  (ACTS).  The  meeting  will  be 
held  on  October  27,  2003,  from  10:00 
a.m.  to  4:00  p.m.  The  meeting  will  take 
place  at  the  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington  DC,  on  the  3rd  Floor, 
in  Conference  Room  3200  of  the  Nassif 
Building. 

The  ACTS,  established  under  Section 
6007  of  Pub.  L.  102-240,  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991,  December  18,  1991,  and  chartered 
on  June  19,  1995,  was  created  to  advise 
the  Director  of  BTS  on  transportation 
statistics  and  analyses,  including 
whether  or  not  the  statistics  and 
analysis  disseminated  by  the  BTS  are  of 
high  quality  and  are  based  upon  the  best 
available  objective  information. 

The  following  is  a  summary  of  the 
meeting's  agenda:  (1)  Opening  Remarks; 
(2)  Program  Update;  (3)  Reauthorization 


Piularal    Daoiofap  /  Vnl      All      Mn      ia7/Prirla\r      rtr>tr>Kar    ICt      9nnQ/Mr>tir 
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L^slation:  (4)  Freight  Data  Program:  (5) 

NMional  Household  Travel  Survey;  (6) 
Analvtiral  A^cndd.  (71  (ifiieral 
Uiscussion,  and  (H)  PuhJK  (lommciits 
and  Closing  Remarks 

Since  acx.ess  to  th*'  [JOT  building  i.s 
controlled,  all  persons  who  plan  to 
attend  the  nif-fting  must  notih'  Nts 
Fhvllis  Seville,  the  Committe*- 
Management  CJfficer  at  (202)  ,366-9510 
prior  to  ()( toht'r  24,  200  i   Individuals 
.ittt>nding  the  meeting  iiuist  report  to  the 
S\V  Lobbv  of  the  Nassif  Building  for 
admission  to  the  building   .-\tten(ian(  e  is 
open  to  the  publii  ,  but  limited  >,pd(  •■  i- 
dvailable   With  the  .{[iproxal  of  thf 
(!hair,  members  of  the  public   ma\ 
present  oral  statements  ,it  the  meeting. 
\on-(ommittee  members  wishing  to 
present  oral  statements  nr  obtain 
information  should  alsn  .  mitact  Ms. 
Seville 

Questions  about  the  jyenda  or  written 
comments  may  be  submitted  h\  U.S. 
Mail  to.  L"  S   Department  nf 
Transportation,  BTS,  Attention;  Robert 
A  Monniere.  Room  :nO,<,  400  Seventh 
St  S\V  .  Washington  DC  20.t40  or  faxed 
to  (202)  .3B6-,U)40   BTS  rf-quests  that 
written  comments  be  submitted  prior  tu 
the  meeting. 

Persons  with  a  disabilitv  requiring 
special  services,  such  as  an  interpreter 
for  the  hearing  impaired,  should  contact 
Ms.  Seville  at  (202)  366-9510  at  least 
saven  calendar  davs  prior  to  the 
meeting 

Notice  of  this  meeting  is  provided  in 
accordance  with  the  FACA  and  the 
General  Service  .administration 
regulations  (41  C  F  R   Fart  102-3) 
covering  management  of  Federal 
ddvisorv'  committees. 

Issued  in  VVdslimgton.  DC,  on  October  2. 

JIM  15. 

Rick  Kowalewski, 

lh'put\  Ihn-i  I, jr.  Rureau  of  Transportation 

Statistics. 

[FR  Dor   n?-2-ifi58  Filed  10-«)-03;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices:  Debt 
Management  Advisory  Committee: 
Meeting 

.\otice  is  hert^bv  given,  pursuant  to  5 
U.S.C.  app.  2.  section  10(a)(2).  that  a 
meeting  will  be  held  at  the  L'S 
Treasurv  Department.  15th  and 
Pennsylvania  .\venue.  NW., 
Washingtim,  DC.  on  October  28   2003   ,i 
1 1  a.m.  of  the  following  debt 
management  advisorv  committee: 
Treasur\'  Borrowing  .'\dvisor\' 
Committee  of  The  Bond  Market 
Association  I  '(lommitd'e"). 


The  agenda  for  the  meeting  provides 
for  a  charge  by  the  Secretary  of  the 
Treasur\  or  his  design. ite  that  the 
Committee  discuss  partu  ular  issues, 
and  .1  working  session   Following  the 
\sorking  session,  the  (Committee  will 
[iresent  .1  written  report  of  its 
riH  omnieiid.ttions.  The  meeting  will  be 
closed  to  the  publi(  ,  pursuant  to  5 
U.S.C.  app.  2  section  10(d)  and  Public 
Law  103-202.  section  202((  )(1)(B)  (31 
U.S.C.  3121  note). 

This  notu  e  shall  c onstitule  mv 
deteriiim.itioii.  pursuant  to  the  ,iuthorit\ 
plac  ed  III  111', ids  iit  .igeni  les  b\   'i  I  '  ,S  (!, 
app.  2.  sei  tioii  lOld)  and  \ested  in  me 
bv  Treasur\  Department  ( )rder  .\o    101- 
05.  Ill  ft  th"'  meeting  will  consist  of 
dis(  ussu  Ills  and  debates  of  the  issues 
presenti'd  to  the  ('ominittee  bv  the 
Secretar\  nl  the  'l're,isur\'  and  the 
making  ot  recommendations  of  the 
Committee  to  the  .See  retarv.  [lursiiant  to 
Fublu   Law  103-202,  section 
202((  )lli!H)  Thus,  this  information  is 
exeii;pt  fmiii  disclosure  under  that 
prov'isioii  and  5  U.S.C.  552b(c)(3](B)   In 
addition,  the  meeting  is  concerned  with 
informatmn  that  is  e.xempt  from 
dis(  losiirt'  under  5  U.S.C,  55sb(c)(9)(A). 
The  publu   interest  rec^uires  that  such 
meetmus  he  i  jnsed  to  the  publii   because 
the  Tre.isuiA  Department  retjuires  frank 
and  lull  .idvice  from  representatives  of 
the  tinaiu  i.il  (  oinmunitv  [irior  to 
making  its  tinal  dei  ismn  on  ma|or 
tiiiaiii  Hit;  iiperatKuis,  Historicallw  this 
ad\  II  f  h,is  been  offered  b\  debt 
man.tgfinent  aiivisorv  <;ommittees 
establlslifd  b\   the  se\eral  m.ljor 
si'gnients  lit  tlie  finaiu.ial  community. 
When  SI  I  utilized,  such  a  committee  is 
rwiognized  to  be  an  advisorv  committee 
under  5  U  S.f'.  app.  2.  section  3 

.Mthough  tlie  Treasurv's  final 
aiHiouiii  fiin'iit  nf  tinancing  [dans  ma\' 
iiiit  ri'diM  t  the  lec  ommendatioiis 
prii\  iileil  III  re[)iirts  i;f  the  ( jiinmittee. 
[)reiiialuri'  disc  li  isinc  i  if  the  Committee's 
deliberations  and  reports  would  be 
iikelv  to  lead  to  signifii  .ml  tinani  i.il 
sp>'(  ul.itmii  111  tile  sei  unties  m.irkel 
I'hus,  tfiis  iiu'i'ting  f.ills  within  the 
exemption  covered  bv  5  L.S.Li. 
552b(c)(9)(A). 

Treasurv  staff  will  provide  a  technical 
briefing  to  the  press  on  the  dd\  betore 
the  Committee  meeting   following  the 
release  of  a  st.itement  n\  ei  onomic 
conditions,  tin.iiii  iii'.;  estiin.ites  ,ind 
technii  ,il  (  harts.   This  briefing  will  gi\e 
the  press  ,111  iipjiortunitv  to  ask 
questiiuis  .ibiiut  fin.tncing  projections 
,inil  tei  huK  .il  I  h.trts   The  i\(\\  after  the 
( ^ommitti'"'  iiieetini;.  TreasurN'  will 
release  the  miiiutfs  nt  the  meeting,  anv 
charts  th.it  v\ere  disi  ussed  ,it  the 
metaling,  .uid  the  Committees  report  to 
the  Secret. ir\ 


The  Office  of  Financial  Markets  is 
responsible  for  maintaining  records  of 
debt  management  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 
C'imimittee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  t;onsistent  v\ith  the  policy  of  5 
U  S,(^..  552(b)  The  Designated  Federal 
Offic:er  or  other  responsible  agencv 
offic  iai  who  mav  be  contacted  for 
additional  information  is  Tim 
Bitsbergerr.  Deputy  Assistant  Secretarv. 
Federal  Finance,  at  (202)  622-2245. 

i).itfi|    Octntier  7,  200.!. 
Brian  C.  Roseboro. 

Assistant  Sfi  n-tun. .  linmulal  Miirkii^. 
|FK  Hoc   O.i-J-.Hll  Fil.'il  1U-'M):1,  H:4,T  ami 
BILLING  CODE  4810-25-M 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  redu(  e  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunitv  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub, 
L,  104-13  (44  U.S.C,  3506(c)(2)(A)). 
Ciurrently,  the  Alcohol  and  Tobacco  Tax 
ami  Trade  Bureau,  within  the 
Department  of  the  Treasury,  is  soliciting 
comments  concerning  the  "Inventory- 
Manufacturer  of  Tobacco  Products." 
DATES:  Written  comments  should  be 
received  on  or  before  December  9,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Sandra  L.  Turner.  Alcohol  and 
Tobacco  Tax  and  Trade  Bureau.  1310  G 
Street.  N'W,,  Washington,  DC  20220, 
202-927-8210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directcid  to  Sandra  L.  Turner, 
.\1(  iihol  and  Tobacco  Tax  and  Trade 
Bureau.  1310  G  Street,  N\V  . 
Washington,  DC  20220;  telephone  202- 
927-8210. 

SUPPLEMENTARY  INFORMATION: 

Tit/e.-  Inventory-Manufacturer  of 
Tobacc:()  Products. 

OMB  Xumhrr:  1513-0032, 

Fnrw  .Vu/n/jer  TTB  F  3067  (5210,9). 
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Abstract:  TTB  F  3067  (5210.9)  is  used 
by  tobacco  product  manufacturers  to 
record  inventories  that  are  required  by 
law.  This  form  provides  a  uniform 
format  for  recording  inventories  and 
establishes  tax  liability  on  tobacco 
products  enabling  TTB  to  determine 
that  correct  taxes  have  been  or  will  be 
paid.  The  record  retention  requirement 
for  this  information  collection  is  3  years 
after  the  close  of  the  year  for  which 
inventories  and  reports  are  filed. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 

only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
34. 

Estimated  Total  Annual  Burden 
Hours:  170. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  0MB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  September  30,  2003. 
William  H.  Foster, 

Chief.  Regulations  and  Procedures  Division. 
|FR  Doc.  03-25812  Filed  10-9-03;  8:45  am] 

BILLING  CODE  4810-13-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 


other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  Alcohol  and  Tobacco  Tax 
and  Trade  Bureau,  within  the 
Department  of  the  Treasury,  is  soliciting 
comments  concerning  the  "Usual  and 
Customary  Business  Records  Relating  to 
Tax-Free  Alcohol." 
DATES:  Written  comments  should  be 
received  on  or  before  December  9,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Sandra  L.  Turner,  Alcohol  and 
Tobacco  Tax  and  Trade  Bureau,  1310  G 
Street,  NW.,  Washington,  DC  20220; 
telephone  202-927-8210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Sandra  L.  Turner, 
Alcohol  and  Tobacco  Tax  and  Trade 
Bureau,  1310  G  Street,  NW., 
Washington,  DC  20220;  telephone  202- 
927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Usual  and  Customary  Business 
Records  Relating  to  Tax-Free  Alcohol 
TTB  REC  5150/3. 

OMB  Number:  1513-0059. 

Recordkeeping  Requirement  ID 
Numiter:  TTB  REC  5150/3. 

Abstract:  Tcix-free  alcohol  is  used  for 
nonbeverage  pm-poses  by  educational 
organizations,  hospitals,  laboratories, 
etc.  The  use  of  alcohol  free  of  tax  is 
regulated  to  prevent  illegal  diversion  to 
taxable  beverage  use.  Records  maintain 
spirits  accountability  and  protect  tax 
revenue  and  public  safety.  The  record 
retention  requirement  for  this 
information  collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  only. 

Type  of  Review:  Extension. 

Affected  Public:  Not-for-profit 
institutions.  Federal  Government,  State. 
Local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
4,560. 

Estimated  Total  Annual  Burden 
Hours:  One  (1). 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necesseiry  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accin-acy  of  the  agency's  estimate 


of  the  biu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piuchase  of  services 
to  provide  information. 

Dated:  September  30.  2003. 
William  H.  Foster, 

Chief.  Regulations  and  Procedures  Division. 
|FR  Doc.  03-25813  Filed  10-9-03;  8:45  am] 
BILUNG  CODE  4810-13-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  Alcohol  and  Tobacco  Tax 
and  Trade  Bureau,  within  the 
Department  of  the  Treasury',  is  soliciting 
comments  concerning  the  "Letterhead 
Applications  and  Notices  Relating  to 
Denatured  Spirits." 
DATES:  Written  comments  should  be 
received  on  or  before  December  9.  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Sandra  L.  Turner,  Alcohol  and 
Tobacco  Tax  and  Trade  Bureau,  1310  G 
Street.  NW.,  Washington,  DC  20220; 
telephone  202-927-8210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Sandra  L.  Turner, 
Alcohol  and  Tobacco  Tax  and  Trade 
Bureau,  1310  G  Street.  NW., 
Washington,  DC  20220;  telephone  202- 
927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Letterhead  Applications  and 
Notices  Relating  to  Denatiu^d  Spirits 

OMB  Number:  1513-0061. 

Recordkeeping  Requirement  ID 
Number:  TTB  REC  5150/2. 
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Abstnnt  Dt^naturfd  spirits  are  used 
for  nonbeveragp  industrial  purposes  in 
thf  nidnufacturt'  of  personal  and 
hmisehdld  products.  Permits  and 
applic  ations  ( untrol  the  authorized  um' 
and  flow   Tax  revenue  and  public  satety 
is  protei  ted   The  record  retention 
requirement  tor  this  information 
( dllection  Is  ^  \ears 

(Current  Actions  There  are  no  changes 
to  this  information  collection  and  it  is 
bt'inu  subniitt>'d  for  extension  purpcjses 
nnh 

Typf  '.)t  Hfvifis    Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 

Estimated  Total  Annual  Burden 
Hours:  1.556. 

Rpquest  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarizeil  and  or  im  hided  in  the 
request  for  OMB  appro\al    .MI 
comments  will  becdme  a  matter  of 
public  recdrd  Comments  are  invited  on 
(a)  Whether  the  collection  of 
information  is  necessar\'  for  the  prop>r 
performan(  e  of  the  fain  t ion-,  nt  th>' 
agen(  \ .  including  whether  the 
information  shall  ha\t'  practical  utility; 
(bl  the  accurac\  of  the  agencv's  estimate 
of  the  burden  of  the  collection  of 
information,  (c)  wavs  to  enhance  the 
qualitv,  utility   and  clarity  of  the 
information  to  be  coUet.ted:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
informatum  on  respondents,  includini; 
through  the  use'  f)f  riutomati'd  (  oljection 
techniques  or  t)ther  forms  of  informafn  m 
technology;  and  (e)  estimates  of  (  apital 
or  start-up  costs  and  costs  ot  operation, 
maintenance,  and  purchase  of  services 
to  provide  information 

Dated:  September  30,  2003. 
William  H.  Foster. 

Chi  ft.  Hc^ulatiuns  and  Procedures  Division. 
|FR  Doc.  03-25814  Filed  10-9-03:  8:45  am] 

BILLING  COOe  4810-1 3-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

action:  NdtK  e  and  recjuest  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  P'ederal  agenrit^s  to  take  this 
opportunity  to  comment  on  propcjsed 
and/or  continuing  information 


collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub 
L.  104-  i:^  (44  CSC.  3506(c)(2)(A)). 
Currently,  the  Alcohol  and  Tobacco  Tax 
and  Trade  Bureau,  within  the 
LJepartment  of  the  Treasury,  is  soliciting 
comments  concerning  the  "Tobacr  o 
Products  Maniifa(  turers — Records  of 
Operations 

DATES:  Written  i  omments  should  be 
received  on  or  before  flecember  9.  200.3 
to  be  assured  of  consideration. 
ADDRESSES:  Flirect  all  written  comments 
to  ,S,indra  I.  Turner.  Alcohol  and 
Tobacco  Tax  and  Trade  Bureau.  1310  G 
Street,  NW..  Washingtcm.  DC  20220: 
telephone  202-')..'~-H2  1  0 
FOR  FURTHER  INFORMATION  CONTACT: 
Kecjuests  for  additional  information  or 
I  opies  of  the  form(s)  and  instructions 
should  lie  dire(  ted  to  .S.indra  1.  Turner. 
.\l(  ohol  and  Tobac  (  o  Tax  and  Trade 
Bureau.  1310  c;  .Street.  NW  . 
Washington.  DC  20220;  telephone  202- 

'ij:"-H2i() 

SUPPLEMENTARY  INFORMATION: 

Titlf  Toh.K  (  o  Products 
M<imifai  tiirer' — Records  of  Operations. 

OMB  \umhtT   Ifil3-()()HH 

fieiordkrff)iifii  Be(]uirenirnt  If) 
V(;ni/)er  TFB  RFC  .^210/1 

.\/)s/ru(  /    t'obac  fo  manufacturers 
must  maintain  a  system  of  records  that 
provide  accountability  over  the  tobacco 
proilucts  received  and  produced     .» 
Needed  to  ensure  t()bdc:c:o  transactions 
to  he  trac  ed.  and  ensure?  that  tax 
liabilities  have  hec>n  totally  satisfied. 
The  record  retention  for  this 
information  c  ollection  is  3  years. 

(hirn-nt  At  tii>n^    I'here  are  no  changes 
to  this  information  (  (jilec  tion  and  it  is 
being  submitted  tor  extension  purposes 
only 

Type  of  Hevitw    l.xtension 

.■\tff-(tvd  I'utilii    Business  or  other  for- 
profit. 

Estimated  SunihtT  ot  Respondents: 
108. 

Estmiiitrd  T'ltiil  Aiunial  Burden 
H'Hir^    It. .200 

Rt^^jut■st  tor  (Aininirnts:  Comments 
submitted  in  res[)onse  to  this  notice  will 
he  suinmari/ed  ,ind or  inc  luded  in  the 
request  tor  ( )MB  approval    All 
comments  will  bee  (une  a  matter  of 
public  rec  ord  (junments  are  invited  on: 
(a)  Whether  the  collection  id 
information  is  necessary  for  the  proper 
performance  of  the  func;tic)ns  of  the 
agenc  \  .  inc  hiding  whether  the 
information  shall  have  prac:ti{:al  utility; 
!bi  the  ac  c  urai  v  of  the  agency's  estimate 
of  the  burden  of  the  c:ollection  of 
information;  ic)  w.ivs  to  enhance  the 
ipialitv.  utility,  and  c:larity  of  the 
information  to  be  i:ollei:ted;  (d)  ways  to 
minimize  the  burden  of  the  crollection  of 


information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Datfii   .Septt'inber  30.  2003. 
William  H.  Foster. 

('hirt.  RfiiiiliitiDns  and  Prott'diires  Divisuin. 
IKK  UcK  03-258-1"?  Filed  UMt-():i:  8:4'!  ami 
BILLING  CODE  4810-13-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  Alcohol  and  Tobacco  Tax 
and  Trade  Bureau,  within  the 
Department  of  the  Treasury,  is  soliciting 
comments  concerning  the  Tobacco 
Products  Importer  or  Manufacturer — 
Records  of  Large  Cigar  Wholesale  Prices. 
DATES:  Written  comments  should  be 
received  on  or  before  December  9.  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Sandra  L.  Turner.  Alcohol  and 
Tobacco  Tax  and  Trade  Bureau.  1310  G 
Street.  NW..  Washington.  DC  20220; 
telephone  202-927-8210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Sandra  L.  Turner, 
Alcohol  and  Tobacco  Tax  and  Trade 
Bureau,  1310  G  Street.  NW.. 
Washington,  DC  20220;  telephone  202- 
927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Tobacco  Products  Importer  or 
Manufacturer — Records  of  Large  Cigar 
Wholesale  Prices. 

OMB  Number:  1513-0071. 

Recordkeeping  Requirement  ID 
Number:  TTB  REC  5230/1. 

Abstract:  This  information  collection 
is  used  by  tobacco  products  importers  or 
manufacturers  who  import  or  make 
large  cigars.  Records  are  needed  to 
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verify  wholesale  prices  of  those  cigars 
and  tax  is  based  on  those  prices.  The 
collection  also  ensures  that  all  tax 
revenues  due  to  the  government  are 
collected.  The  record  retention  period 
for  this  information  collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  piuposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
108. 

Estimated  Total  Annual  Burden 
Hours:  252. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piuchase  of  services 
to  provide  information. 

Dated:  September  30.  2003. 
Winiam  H.  Foster, 

Chief,  Regulations  and  Procedures  Division. 
|FR  Doc.  03-25816  Filed  10-9-03;  8:45  am] 

BILUNG  CODE  4810-13-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[REG-1 11 835-99] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 


collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  notice 
of  proposed  rulemaking.  Regulations 
Governing  Practice  Before  the  Internal 
Revenue  Service  (§§31.10.6,  31.10.29 
and  31.10.30. 

DATES:  Written  comments  should  be 
received  on  or  before  December  9,  2003 
to  be  assured  of  considsration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage  at  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224,  or  at  (202)  622-3945,  or 
through  the  Internet  at 
carol.a.savage@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Regulations  Governing  Practice 
Before  the  Internal  Revenue  Service. 

OMB  Number:  1545-1726. 

Regulation  Project  Number:  REG- 
111835-00. 

Abstract:  These  regulations  affect 
individuals  who  are  eligible  to  practice 
before  the  Internal  Revenue  Service. 
These  regulations  also  authorize  the 
Director  of  Practice  to  act  upon 
applications  for  enrollment  to  practice 
before  the  Internal  Revenue  Service.  The 
Director  of  Practice  will  use  certain 
information  to  ensure  that:  (1)  Enrolled 
agents  properly  complete  continuing 
education  requirements  to  obtain 
renewal;  (2)  practitioners  properly 
obtain  consent  of  taxpayers  before 
representing  conflicting  interests;  (3) 
practitioners  do  not  use  e-commerce  to 
make  misleading  solicitations. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
56,000. 

Estimated  Time  Per  Respondent:  53 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  50,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 


of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  sununarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
fb)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  6,  2003. 
Carol  Savage, 

Management  and  Program  Analyst. 

[PR  Doc.  03-25822  Filed  10-9-03;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[REG-1 06446-98] 

Proposed  Collection^  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation,  REG-106446-98  (TD  9003), 
Relief  From  Joint  and  Several  Liability 
(§1.6015-5). 

DATES:  Written  comments  should  be 
received  on  or  before  December  9,  2003 
to  be  assured  of  consideration. 
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ADDRESSES:  Dire-ct  all  written  (  nmnu'iits 
t(i  Glenn  P   Kirkland,  Intcrndl  Revpniu- 
Service,  ro^m  b4 11 .  1 1 1 1  ( lonstitution 
Avenue  NVV  .  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  aciiiitional  infnrmation  or 
copies  of  the  regulations  should  be 
dire(  ted  to  Carol  Savage  at  Internal 
Revt-nuf  St'r%  ire,  rof)m  B4()7.  1111 
Constifutirin  .-Xvenue  \\V  .  Washinqtnn 
DC  20224.  .11-  it  '202)  h22-f^M'i.  nr 
through  thf  iiittTiu't  at 
carol.a.savn.:'"'  ;/s  i>oi 

SUPPLEMENTARY  INFORMATION: 

Titii-'   Ki'li>'t  Fri'in  Iiimi  ,iiul  .Several 
l.iabihtv 

USfB  XunibfT   1.^45-1719. 

Rfi;ul(ition  Prtiitrt  Sumber:  REG- 
10H44b-4H 

Atistrnct  Th>'  rfguKitKui  under 
section  6015  pruvult'^  guidance 
regarding  reh.-f  fmin  the  |oint  and 
se\'eral  liahili(\  iinposeti  h\-  section 
bOl.ildu  t).  The  regulations  [)ro\ide 
spe(  iti(  guiddiu  e  (in  the  three  relief 
provisiDiiN  of  ^e(  tmn  6015  and  on  how 
taxpayers  would  file  a  (  laim  for  siu  h 
reliet  In  addition,  the  regulations 
pro\  ide  guidance  regarding  Tax  Court 
re\  leu  of  1  ertain  tvpes  of  (  l.tims  for 
rejift,  ,is  well  as  information  regariiing 
the  rights  of  the  nonrequesting  spouse 
The  regulations  also  (  larif\'  that,  under 
se(  tion  601.-).  a  rf>turn  is  not  a  |oint 
ri'turn  if  one  of  the  spouses  signs  the 
return  under  duress. 

Current  Actions:  There  is  no  change  to 
this  existing  regul.Oion 


7', 


)f/^v/fu    Kxtensionofa 


currentlv  approved  collection. 

Affei  ted  Puhlic  lndi\-iduals. 

The  estimate  ot  the  reporting  burden 
in  <!  1  t)015-5  for  filing  a  i  laim  for  relief 
from  |oiiit  and  se\eral  liabilit\'  is 
reflected  in  the  burden  of  Form  8857. 

The  following  paragraph  applies  to  all 
ot  the  I  ollections  of  information  covered 
h\  this  notice 

An  agencv  mav  not  (  ondm  t  ur 
sponsor,  and  a  person  is  nnt  rtquir-'d  h> 
responfi  to.  a  collection  nt  mforma'iMn 
unless  the  cijllection  of  intormatiori 
displavs  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  he  retained  as  long 
as  their  contents  mav  becf)me  material 
in  the  adn)inistration  of  anv  internal 
revenue  law  Crenerally,  tax  returns  and 
tax  return  information  are  confidt-ntial 
as  required  bv  26  C  S.f:   H10:< 

Re()uest  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  O.MB  approval   .Ml 
comments  will  become  a  matter  of 
public  record.  Comments  are  incited  nn. 
(a)  Whether  the  collection  of 
information  is  necessary  for  tfie  proper 


[lertormance  of  the  functions  of  the 
agencv.  including  whether  the 
information  shall  have  practical  utilitv: 
(b)  the  accuracy  of  the  agencv's  estimate 
of  the  burden  of  the  collection  of 
iiitormation,  (c)  wavs  to  enhance  the 
(juality.  utilitv.  and  claritv  of  the 
information  to  be  ( ullected:  (di  wavs  to 
minimize  the  burden  of  the  collection  of 
intormation  on  respondents,  including 
tlirough  the  use  ot  automated  collection 
te(  hniiiiies  nr  other  torms  of  information 
te(  hnolog\     uiil  '<■''  I'stimates  of  capital 
I ir  start-up  i  osts  ami  (  osts  of  operation. 
maintenance,  and  [)uri  base  of  services 
to  provide  information 

.Approved   Uclutnu  t),  2UUJ. 
(iarol  Savage. 

Managemcnl  and  Program  Analvst. 
!I  R  llof    01-2^821  Filed  lO-9-O:?;  8:4.S  ami 
BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[REG-1 05946-00] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 
I'reasurv 

ACTION:  Notice  and  request  lor 
Comments. 

SUMMARY:  The  Department  of  the 
Treasurs .  as  p<irt  of  its  i ontinuing  effort 
to  reduce  paperwork  and  respondent 
burden,  inv  ites  the  general  public  and 
other  P^'deral  agencies  to  take  this 
opportunit\  to  comment  on  proposed 
and/or  ((intinuing  information 
c(dlections.  as  retpiired  by  the 
Paperwork  Reduction  Act  of  1995. 
Public   Law  104-1. }  (44  I'.S.C. 
i5()h(i  i(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation.  RKC^105946- 
1)0  (TD  8495).  Mid-Contract  Change  in 
r.ixpavijr  (section  1  460-6). 
DATES:  Written  c  omments  should  be 
lei  .'Ufd  (111  (ir  liefore  December  9,  2003. 
t(i  1)1'  assured  lit  (  onsideration. 
ADDRESSES:  l)ire(  t  all  written  ( omments 
t(i  (.lenn  P    Kirklaiid    Internal  Revenue 
Service,  room  65  1 1    1111  (ionstitution 
.Avenue.  NW  ,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Re(]uests  for  additional  information  or 
copies  of  regulations  should  be  directed 
to  (laroi  Savage  at  Internal  Revenue 
Service,  room  t)407,  1111  Constitution 
Avenue,  NW  ,  Washington,  DC  20224, 
or  at (202)  622-3945, or  through  the 
Internet  at  CAROL  A  SAVA(^.E&irs.gov. 
SUPPLEMENTARY  INFORMATION: 


Title:  Mid-Contract  Change  in 
Taxpaver. 

OMB  S'umt}er:  1545-1732. 

Regulation  Project  Number:  REG— 
105946-00. 

Abstract  The  information  is  needed 
by  taxpayers  who  assume  the  obligation 
to  account  for  the  income  from  long- 
term  contracts  as  the  result  of  certain 
nontaxable  transactions. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collectiim. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  10,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agen(  V  may  not  cr)nduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collectiim  of  information 
displavs  a  valid  OMB  control  number. 
Books  or  ref:ords  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  (3MB  approval.  All 
comments  will  become  a  matter  of 
public  rec:ord.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessarv  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utilitv: 

(b)  the  at:curacy  of  the  agencv's  estimate 
of  the  burden  of  the  collection  of 
information:  (c.l  ways  to  enhance  the 
quality,  utilitv,  and  clarity  of  the 
information  to  be  collected:  (d)  wavs  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
(jr  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  ()(  tober  H.  2003. 
Carol  Savage, 

Stanagerrifnt  and  Program  Analyst. 
|KR  Do(  .  0.1-25824  Filed  10-9-0.3:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Joint  Committee 
of  the  Taxpayer  Advocacy  Panel 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Joint 
Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  conducted  via 
teleconference. 

DATES:  The  meeting  will  be  held 
Tuesday,  October  21,  2003,  at  1:30  p.m., 
eastern  daylight  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Toy  at  1-888-912-1227,  or 
414-297-1611. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Joint 
Committee  of  the  Taxpayer  Advocacy 
Panel  (TAP)  will  be  held  Tuesday, 
October  21,  2003,  from  1:30  p.m.  to  3 
p.m.  eastern  daylight  time  via  a 
telephone  conference  call.  If  you  would 
like  to  have  the  Joint  Committee  of  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  414-297-1611,  or 
write  Barbara  Toy.  TAP  Office,  MS- 
1006-MIL,  310  West  Wisconsin  Avenue, 
Milwaukee,  WI  53203-2221,  or  FAX  to 
414-297-1623.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Barbara  Toy.  Ms.  Toy  can  be 
reached  at  1-888-912-1227  or  414- 
297-1611,  or  FAX  414-297-1623. 


The  agenda  will  include  the 
following:  monthly  committee  summary 
report,  discussion  of  issues  brought  to 
the  joint  committee,  office  report  and 
discussion  of  next  meeting. 

Dated:  October  7,  2003. 
Tersheia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-25825  Filed  10-9-03;  8:45  am] 

BUUNG  CODE  483(M)1-P 

TREASURY  DEPARTMENT 

Bureau  of  the  Public  Debt 

Senior  Executive  Service;  Combined 
Performance  Review  Board  (PRB) 

AGENCY:  Bureau  of  the  Public  Debt, 
Treasury  Department. 
ACTION:  Notice  of  members  of  Combined 
Performance  Review  Board  (PRB). 

SUMMARY:  Pursuant  to  5  U.S.C. 
4314(c)(4),  this  notice  announces  the 
appointment  of  members  of  the 
Combined  PRB  for  the  Bureau  of  the 
Public  Debt,  the  Financial  Management 
Service,  the  U.S.  Mint,  and  the  Bureau 
of  Engraving  and  Printing.  The  Board 
reviews  the  performance  appraisals  of 
career  senior  executives  below  the  level 
of  bureau  head  and  principal  deputy  in 
the  four  bureaus,  except  for  executives 
below  the  Assistant  Commissioner  level 
in  the  Financial  Management  Service. 
The  Board  makes  recommendations 
regarding  proposed  performance 
appraisals,  ratings,  bonuses  and  other 
appropriate  personnel  actions. 

Composition  of  Combined  PRB:  The 
Board  shall  consist  of  at  least  three 
voting  members.  In  case  of  an  appraisal 


of  a  career  appointee,  more  than  half  of 
the  members  shall  consist  of  career 
appointees.  The  names  and  titles  of  the 
Combined  PRB  members  are  as  follows: 

Primary  Memliers 

Frederick  A.  Pyatt,  Assistant 

Commissioner  (Office  of  Investor 

Services),  BPD. 
Scott  Johnson,  Assistant  Commissioner 

(Management),  CFO,  FMS. 
Jerrv'  Horton,  Associate  Director.  CIO, 

U.S.  Mint. 
Joel  C.  Taub.  Associate  Director 

(Management),  BEP. 

Alternate  Meml)ers 

Cynthia  Z.  Springer,  Assistant 

Commissioner  (Office  of  Information 

Technology),  BPD. 
Judy  Tillman,  Assistant  Commissioner 

(Financial  Operations),  FMS. 
Gloria  Eskridge,  Associate  Director 

(Sales  and  Marketing),  U.S.  Mint. 
Gregory  D.  Carper,  Associate  Director, 

CFO,  BEP. 
DATES:  Membership  is  effective  on 
October  6.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  A.  Pyatt,  Assistant 
Commissioner  (Office  of  Investor 
Services),  Bureau  of  the  Public  Debt, 
200  Third  Street,  Parkersburg,  WV 
26106-1328,  (304)  480-7730. 

This  notice  does  not  meet  the 
Department's  criteria  for  significant 
regulations. 

Frederick  A.  Pyatt, 

Assistant  Commissioner  I  Office  of  Investor 
Sen'ices).  Bureau  of  the  Public  Debt 
|FR  Doc.  03-25701  Filed  10-9-03:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
published  Presidential   Rule   Proposed  Rule 
and  Notice  documents   These  corrections  are 
prepared  by  tt>e  Office  of  the  Federal 
Register   Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  m 
the  appropnate  document  categones 
elsewhere  in  the  issue 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  409,  411,  413,  440,  483, 
488,  and  489 

(CMS-1469-CN] 

RIN0938-AL90 

Medicare  Program;  Prospective 
Payment  System  and  Consolidated 
Billing  for  Skilled  Nursing  Facilities; 
Correction 

,  Cjirrt'c  tion 

In  rule  tliK  umfiit  03-24549  beginning 
on  page  5.SHKJ  in  the  issue  of  Monday. 
,S.'ptrnib«'r  J9,  2005,  iiidke  the  following 
corr('(  tion 

On  page  55890.  in  the  third  column. 
Talile  7  is  being  reprinted  in  part  to  read 

as  fdllovvs 


Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area 

(constituent  counties  or 

county  equivalents) 


Wage 
Index 


1150  Bremerton.  WA 
Kitsap  WA 


1  0580 


[FK  Doc    (::i-24549  Filed  lO-9-O:):  8:4.t  ami 
BILLING  CODE  1 505-01 -O 
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Friday, 

October  10,  2003 


®    F=i 


Part  n 

Environmental 
Protection  Agency 

40  CFR  Part  131 

Water  Quality  Standards  for  Oregon; 

Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  131 

[FRL-OW-7570-3] 

Water  Quality  Standards  for  Oregon 

AGENCY:  Knvin>nm>'iitcil  F'rotection 
Atjfiu  V  (P:FA) 
ACTION:  Proposed  rule. 


SUMMARY:  This  dnrumnnt  proposes  use 
dt'siondtii)ns  rind  tcinpiTriturt'  ( rifRria 
for  thf  prntfM:tion  of  sainionids  in 
(kt't;f)n  waters,  except  in  the  Clolunihia 
River.  This  document  dKn  proposes  an 
interi^ravel  dlssol\■^■d  (i\vv;en  (KIDO) 
criterion  to  protec  t  salmonici  spawning 
wherever  salmonid  spawning  is  the 
designated  use   in  ad()ition.  this  rule 
proposes  methods  to  implement 
Oregon's  existing  antidegradation 
policy 

DATES:  EPA  will  accept  public 
comments  on  this  proposed  rule  until 
.November  10.  2003   EP.A  will  i  onsider 
comments  p(jstmark.ed  after  this  datt" 
onlv  to  the  extent  that  time  permits 
EP.A  is  sponsoring  three  publii  hearings 
on  tociay's  proposed  water  qualitv 
standards  for  Oregon  (m  October  22  (3 
p.m.  to  9  p.m.).  October  23  (2  p  m.  to 
6  p.m.).  and  October  24.  2003  (10  a.m. 
to  1  p.m.). 

ADDRESSES:  Send  vour  comments  bv 
mail  to  Valerie  Badon,  ORC-158.  U.S. 
EPA  Region  10,  1200  Sixth  Avenue. 
Seattle.  Washington  98101   Comments 
may  also  be  submitted  electronically,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructicms  as  provided  in 
section  I.e.  of  the  SUPPLEMENTARY 
INFORMATION  section.  The  following 
public  hearings  will  be  held: 

October  22  bfanng:  .State  of  Oregon 
Building.  800  NE.  Oregon  Street, 
Portland.  Oregon. 

October  23  heunns:  Eugene  Public 
Librarv.  100  VV   10th  .Avenue,  Eugene. 
Oregon 

October  24  heunn":  Bend  CAimmunit) 
Center.  1036  N'E.  5th  Street.  Bend. 
Oregon 

The  administrative  record  for  todav's 
proposed  rule  is  a\ai!able  for  public 
inspection  at  EP.-\  Region  10s  Oregon 
Operations  Office.  81 1  S\V.  6th  Avenue. 
3rd  Floor.  Portland,  Oregon  97204, 
between  8  a,m.  and  4  p.m.  Please  t:all 
Tom  Townsend  at  503-326-3250  for 
appointments  to  review  the  record    .-\ 
reasonable  fee  for  copving  will  appK. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mar\-  Lou  Soscia  at  l'  S  EP.A  Region 
lO's  Oregon  Operations  Office  bv  phone 
at:  503-326-3250,  or  by  e-mail  at: 
soscia.marylouQ-epa  gov  You  mav  also 


I Diitac  t  Cara  [.alley  at  C  S   EP.\ 
Headquarters  bv  phone  at  202-566— 
0057.  or  by  e-mail  at: 
lallev  canmepa  gov. 
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Designations 
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Methods 

1.  Background 

2.  Why  is  EPA  Proposing  Antidegradation 
Implementation  Methods  for  the  State  of 
Oregon.' 

3.  What  Antidegradation  lin|i!eiiieritdtion 
Methods  is  EP.A  Proptising  tor  Ihe  State 
of  Oregon? 

F.  Effect  of  this  Propo>eil  Rule  on  the 
State's  Water  Quality  Programs 

IV   Economic  Analysis 

■A.  Identifying  Affected  Facilities 
B.  Method  for  Estimating  Potential 

Compliance  Costs 
Ql.  Results 

D.  Total  Statewide  Costs  Associated  with 
NPDES  Permitted  Facilities 

E.  Small  Government  and  Business 
Analysis 

V.  Alternative  Regulatory  Approac:hes  and 
Implementation  Mechanisms 
A  Background 

B.  Process  for  Federal  Agencies 
Responsible  for  Federally  Owned  or 
(iperated  Dams  to  Reijuest  EPA  Modify 
Water  Quality  Standards 
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1(1  rnusiidllv  Warm  Weather  Conditions 

F  Total  Maximum  Dail\  Loads  and 
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C.  Regulatnrx  Flexibility  ,\c:t 
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E.  Executive  Order  i:n:i2:  Federalism 

F.  Executive  Order  \.U7ri.  Consultation 
and  Coordination  with  Indian  Trih.il 
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H    Exei  utive  Order  1,321  1:  Actions  that 

Signifii  antlv  .Affec :t  Energy  Supply. 

Distribution,  or  Use 
I.  National  Technology  Transfer  and 

.Advancement  .Act 

I.  General  Information 

A.  Potentially  Affected  Entities 

Citizens  concerned  with  water  quality 
in  Oregon  may  be  interested  in  this 
proposed  rulemaking.  Entities 
discharging  pollutants  to  waters  of  the 
United  States  in  Oregon  could  be 
indirectly  affected  by  this  rulemaking 
because  water  quality  standards  are 
used  in  determining  water  quality-based 
effluent  limitations  included  in  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permits.  Categories  and 
entities  that  may  indirectly  be  affected 
include: 


Category 


Examples  ot  Potentially 
Affected  Entities 


Industry 

Municipalities 


Industries  dischiarging  pol- 
lutants to  surface  waters 
in  Oregon. 

Publicly-owned  treatment 
works  discharging  pollut- 
ants to  surface  waters  in 
Oregon 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  NPDES  entities 
likely  to  be  affected  by  this  action.  This 
table  lists  the  types  of  entities  that  EPA 
is  noyv  ayvare  could  potentially  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected.  To  determine  whether 
your  facility  may  be  affected  by  this 
action,  you  should  carefully  examine 
today's  rule.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  one  of  the 
persons  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 
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B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 

Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action  at 
EPA  Region  lO's  Oregon  Operations 
Office.  811  SW.  6th  Avenue,  3rd  Floor. 
Portland.  Oregon  97204.  under  Docket 
ID  No.  OVV-2003-0068.  The  official 
public  docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  view^ing  under  ID 
No.  O\V-2003-0068,  or  Proposed 
Federal  Water  Quality  Standards  for 
Oregon.  The  Docket  Facility  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Fridav,  excluding  legal  holidays.  Please 
call  Tom  Townsend  at  503-326-3250 
for  appointments  to  review  the  record. 
A  reasonable  fee  will  be  charged  for 
copies. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  'Federal  Register"  listings  at 
http  -.11  www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docl»t  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in  the 
EPA  electronic  public  docket.  Although 
not  all  docket  materials  may  be 


available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  I.B.I.  EPA  intends 
to  work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA  electronic 
public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  Electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
through  the  docket  facility  identified  in 
I.B.I. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

For  additional  information  about 
EPA's  electronic  public  docket,  visit 
EPA  Dockets  online  or  see  67  FR  38102, 
May  31,  2002. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  While 
EPA  is  not  required  to  consider  these 
late  comments,  we  will  make  every 
attempt  to  consider  them. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 


information  on  the  outside  of  any  disk 
or  CD-ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD-ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket.  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  home  page,  select  "Information 
Sources,"  "Dockets,  "  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search."  and  then  key  in  Docket  ID 
OW-2003-0068.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

ii.  E-rnail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  OW- 
Docket@epa.gov.  attention  Docket  ID 
No.  OW-2003-0068.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  docket  without 
going  through  EPA's  electronic  publiq^ 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD-ROM.  You  may  submit 
comments  on  a  disk  or  CD-ROM  that 
you  mail  to  the  address  identified  in 
i.e. 2.  These  electronic  submissions  will 
be  accepted  in  WordPerfect  or  ASCII  file 
format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

2.  BvMail.  Send  vour  comments  to: 
Valerie  Badon.  ORC-158,  U.S.  EPA 
Region  10,  1200  Sixth  Avenue,  Seattle, 
Washington  98101,  Attention  Docket  ID 
No.  OW-2003-0068. 
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3.  By  Hand  Delivpry  or  Courier 
Deliver  your  comments  to  the  address 
identified  in  I.C.2.  Attention  Docket  ID 
No.  OVV-2003-0068.  Such  deliveries  are 
only  accepted  between  8  a.m.  and  4 
p  m 

D  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  t'P.A  •* 

You  may  find  the  follnvvini; 
suggestions  helpful  for  preparing  your 
comments 

1    E.xplain  your  views  as  clearly  as 
possible 

2.  Describe  any  assumptions  th.it  \(iu 
used 

J.  Provide  any  technical  intoniiatiun 
and/or  data  you  used  that  support  your 
views 

4.  If  vou  estimate  potential  burden  or 
costs,  explain  hmv  you  arrived  at  your 
estimate. 

5  Provide  specific  examples  to 
illustrate  your  concerns. 

b.  Offer  alternatives. 

7.  Make  sure  to  submit  vour 
comments  by  the  comment  period 
d«;a(iline  identified. 

8.  To  ensure  proper  receipt  bv  EPA, 
identify'  the  appropriate  docket 
identification  number  in  the  subject  line 
I  in  the  first  pat^e  of  vour  response.  It 
would  ,ilsn  be  helphil  if  \'ou  [irnvided 
the  name.  date,  and  Federal  Register 

( itation  related  to  your  comments. 

II.  Background 

A    What  Art-  the  Statutory  and 
Regulator}-  Requirements  Relevant  to 
This  Action? 

The  purpose  of  the  Clean  Water  Act 
(C\V.-\)  IS  to  restr)re  and  niaintain  the 
chemical,  physical  and  biological 
integrity  of  the  Nation's  waters.  Section 
101(a)(2)  of  the  CWA  establishes  as  an 
interim  goal  "water  qualitv  which 
provides  for  the  protection  and 
propagation  offish,  shellfish,  and 
wildlife  and  '    *    *  n-creatiun  in  and  im 
the  water."  wherever  attainable.  This 
national  goal  is  commonly  referred  to  as 
the  "fishable/swimmable"  goal  of  the 
r:\VA.  (Hereafter,  the  fishable/ 
swimmable  goals  are  referred  to  as  CWA 
section  101(a)  goal  uses.)  Section 
303(c)(2)(A)  requires  State  and  Tribal 
water  qualitv  standards  to  "protect  the 
public  health  and  welfare,  enhance  the 
quality  of  water,  and  serve  the  purposes 
of  this  Act."  P^urther.  States  and 
authorized  Tribes  are  required  to  take 
into  consideration  the  waters'  use  and 
value  for  public  water  supplies, 
propagation  of  fish  and  wildlife, 
recreational  purposes,  and  agricultural, 
industrial,  and  other  purposes,  and  also 
take  into  consideratum  their  use  and 
value  for  navigation  33  U.S.C. 


1313(c)(2)(.'\).  EPA's  regulations  at  40 
CFR  13  110  describe  the  process  States 
and  auth(jrized  Tribes  must  follow  and 
the  analyses  States  must  conduct  prior 
to  designating  any  uses  that  do  not 
contain  the  CWA  section  101(a)  goal 
uses 

Section  303(c)  of  the  CWA,  33  U.S.C. 
1313(c).  requires  States  and  authorized 
Tribes  to  adopt  water  quality  standards 
for  waters  of  the  I'nited  States  within 
their  a[)plii;able  |urisdic:tions.  Section 
303(c:)  and  EPA's  imph^menting 
regulations  at  40  CT'R  part  131  require 
State  .ind  Tribal  water  qualify  standards 
to  iiu  hide  the  designated  use  or  uses  to 
be  made  of  the  water,  the  criteria 
iii'(  essarv  to  protect  those  uses,  and  an 
autidetiradation  policy   .States  and 
authori/ed  Tribt's  may  also  include  in 
their  staniiardi  policies  generally 
aflecting  the  standards'  .ipplication  and 
implementation  See  40  CFR  131.13 
Thi'sc  pcilic  ies  are  subjiMt  to  EPA  review 
and  approval.  States  and  authorized 
Tribes  are  also  required  to  review  their 
water  (]ualitv  standards  at  least  once 
every  three  years  and.  if  appropriate, 
revise  or  adopt  new  standards.  33  U.S.C 
1313(c)(1).  States  and  authorized  Tribes 
are  required  to  submit  new  or  revised 
water  quality  standards  to  EP.\  for 
review  an<i  ajiprov.il  or  disapproval.  :V^ 
U.S.C.  1313(c)(2)(A).  If  EPA  approves  a 
new  or  revised  wafer  quality  standard 
submitted  by  a  State  or  Tribe,  it  takes 
effect  for  CVV.-\  purposes  40  CFR 
131.2 1    if  EP.\  (lisapproves  a  new^  or 
revised  uatrr  quality  standard 
submitted  by  a  State  or  Tribe.  EPA  must 
promulgati'  its  own  water  cpiality 
standard  for  the  State  or  Tribe,  when 
necessary  to  replai  c  the  disapproved 
water  uualit\'  stand, ir(i> 

Fin.illv.  SIM  tion  WA[t  )(4)(B)  of  the 
CWA  authon/i's  the  .\(lnii'iistrator  to 
determine,  even  in  the  alisence  of  a 
.State  or  Tribal  submisMon.  that  a  new 
or  revised  standard  is  nt?eded  to  meet 
theCWA's  rt'ijuiremeiits.  The  authorit\- 
to  make  a  determination  under  (]WA 
section  303(c)(4)(B)  resides  exclusively 
with  thi'  ,-\dmiiiistrator;  it  has  not  been 
delegatrd 

Section  7  of  the  Endangt^red  Species 
.■\(:t  (ESA)  requires  Federal  agencies,  in 
consultation  with  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  and  the  National 
Oteanic  <ind  .Atmospheric 
.Administration's  National  Marine 
Fisheries  .Service  (NOAA  Fisheries) 
(collectively,  "the  Services"),  to  ensure 
that  their  acticms  are  not  likelv  to 
jeopardize  the  continued  existence  of 
any  listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
habitat  of  such  spt-cies  which  have  been 
tiesignated  as  critical.  Consultation  is 
dt!signed  to  assist  Federal  agencies  in 


complying  with  the  requirements  of 
section  7  by  supplying  a  process  within 
which  FWS  and  NOAA  Fisheries 
provide  such  agencies  with  advice  and 
guidance  on  whether  an  action  complies 
with  the  substantive  requirements  of  the 
ESA.  Approval  of  State  or  Tribal  water 
quality  standards  and  Federal 
promulgation  of  water  quality  standards 
are  considered  Federal  actions,  and 
hence  EPA  is  required  to  comply  with 
the  requirements  of  ESA  section  7  prior 
to  taking  final  action  on  this  proposed 
rule. 

As  a  result  of  EPA's  responsibilities 
and  duties  under  section  7  of  the  ESA, 
EPA  has  initiated  informal  consultation 
with  FWS  and  NOAA  Fisheries  on  this 
rulemaking.  As  part  of  this  process,  EPA 
is  preparing  a  biological  assessment 
document  that  it  will  transmit  to  FWS 
and  NOAA  Fisheries  and  include  in  the 
record  if  this  rule  is  finalized. 

B.  What  Actions  Have  Oregon  and  EPA 
Taken  Leading  to  Today's  Action? 

On  |uly  23.  1996.  the  State  of  Oregon 
submitted  revisions  to  its  water  quality 
standards  to  EPA  for  review,  and 
approval  or  disapproval,  pursuant  to 
CWA  section  303(c)(2)(A).  Certain  of 
these  revisions  identified  specific 
numeric  temperature  criteria  to  protect 
critic:al  life  stages  of  fish  in  the  family 
Salmanidae.  commonly  known  as 
"salmonids.  "  The  Salmonidae  famijj' 
includes  the  genus  Oncorhynchus. 
which  consists  of  Pacific  salmon  and 
trout.  There  are  seven  species  of  Pacific 
salmon  within  the  genus  Oncorhvnchus. 
five  of  which  are  found  in  North 
America:  pink  (O.  gorbuscha),  chum  (O 
keta).  sockeye  (O.  nerka),  coho  (O. 
kisutch).  and  chinook  (O.  tshaw-^ischa). 
Pacific  trout  within  the  genus 
Oncorhynchus  include  the  anadromous 
stoelhead.  O.  mkiss.  and  coastal 
cutthroat.  O.  clarki.  clarki:  and  the  non- 
anadromous  rainbow  trout.  O.  mkiss. 
Also  in  the  family  Salmonidae  is  the 
genus  Salvelinus,  which  includes  the 
bull  trout  species,  confluentus. 

Oregon's  1996  revised  temperature 
criteria  were  intended  to  protect  salmon 
rearing  (17.8^C/64^F),  salmon  spawning 
(12.8'C/55  F).  and  bull  trout  (10"C/ 
50'F).  This  included  a  revised 
temperature  criterion  for  salmonid 
rearing  in  the  Lower  Willamette  River 
from  2rC/70°F  to  20°C/68°F.  Oregon 
also  submitted  an  IGDO  criterion  of  6.0 
milligrams  per  liter  (mg/L)  for  the 
protection  of  salmonid  spawning.  In 
addition,  Oregon  adopted  new  or 
revised  narrative  criteria  and  other 
provisions  establishing  a  process  for 
adopting  site-specific  numeric  criteria 
or  temporary  revisions  to  its  standards. 
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On  September  15,  1998,  EPA  entered 
into  formal  consultation  under  section 
7(a)(2)  of  the  ESA  with  both  NOAA 
Fisheries  and  FWS  with  regard  to  the 
effect  of  its  approval  decision  regarding 
the  new  or  revised  standards  on  listed 
and  endangered  species  including 
Chinook,  coho,  sockeye,  chum,  coastal 
cutthroat,  steelhead,  and  bull  trout.  On 
July  1,  1999,  FWS  issued  a  biological 
opinion  that  EPA's  approval  of  the 
State's  standards  revisions  was  not 
likely  to  jeopardize  the  continued 
existence  of  listed  threatened  and 
endangered  species,  including  bull 
trout.  On  July  7,  1999,  NOAA  Fisheries 
issued  a  biological  opinion  that  EPA's 
approval  of  the  standards  revisions  was 
not  likely  to  jeopardize  the  continued 
existence  of  listed  threatened  and 
endangered  species.  Included  on  the 
Services'  lists  of  threatened  and 
endangered  species  were: 

•  Snake  River  Sockeye  Salmon; 

•  Upper  Columbia  River  spring 
Chinook  salmon; 

•  Upper  Columbia  River  steelhead; 

•  Snake  River  spring/summer.  Snake 
River  fall,  Upper  Willamette  River, 
Lower  Columbia  River,  and  Southern 
Oregon/California  Coastal  chinook 
salmon; 

•  Oregon  Coast  and  Southern  Oregon/ 
Northern  California  coho  salmon; 

•  Snake  River  Basin,  Middle  and 
Lower  Columbia,  Upper  Willamette, 
Oregon  Coast,  and  Klamath  Mountains 
Province  steelhead  trout; 

•  Columbia  River  Chum  Salmon; 

•  Umpqua  River  coastal  cutthroat 
trout: 

•  Southwestern  Washington/ 
Columbia  River  coastal  cutthroat  trout; 
and 

•  Columbia  River  Basin  and  Klamath 
River  Basin  Bull  Trout. 

As  part  of  the  consultation  action, 
EPA  and  the  State  of  Oregon  also 
committed  to  perform  specific 
conservation  measures  under  section 
7(a)(1)  of  the  ESA.  These  measures  were 
designed  to  address  the  Services'  and 
EPA's  concerns  regarding  Oregon's 
water  quality  standards  and  also  to 
further  investigate  uncertainties 
regarding  the  water  temperatures 
necessary  to  protect  specific  life  stages 
of  endangered  salmonid  species. 

On  July  22,  1999,  EPA  approved  all 
but  one  of  the  revised  water  quality 
standards  submitted  by  Oregon, 
including  the  new  and  revised 
temperature,  pH,  dissolved  oxygen,  and 
bacteria  standards.  EPA  disapproved  the 
20°C/68°F  numeric  criterion  for 
salmonid  rearing  in  the  lower 
Willamette  River  because  the  State  did 
not  include  a  justification  for  how  20°C/ 
68°F  would  protect  salmonid  rearing  in 


view  of  record  information  showing  that 
20°C/68°F  is  not  protective  of  salmonid 
rearing.  (Letter  to  Michael  Llewelyn, 
Oregon  Department  of  Envirorunental 
Quahty,  ft-om  Randall  Smith,  EPA,  July 
22,  1999;  Memorandum  to  Randy  Smith 
from  Dru  Keenan  regarding 
Reconunended  Action,  July  21,  1999). 
At  that  time,  EPA  took  Bo  action  with 
respect  to  Oregon's  existing  water 
quality  criteria  for  the  Columbia  River 
or  its  antidegradation  implementation 
plan  because  Oregon  had  not  submitted 
new  or  revised  water  quality  standards 
for  review  on  either  matter. 

One  of  the  conservation  measures  in 
NOAA  Fisheries'  biological  opinion 
required  EPA  to  establish  and  lead  a 
region-wide  effort  to  conduct  a 
comprehensive  review  of  the 
temperature  requirements  of  critical  life 
stages  of  salmonids  in  the  Pacific 
Northwest,  and  ultimately  to  issue 
guidance  recommending  temperature 
criteria  for  their  protection,  which  could 
be  used  as  a  basis  for  further  revision  of 
Oregon's  standards  if  warranted.  The 
reason  for  this  conservation  measure 
was  that  during  the  formal  consultation 
process,  it  became  evident  to  EPA, 
NOAA  Fisheries,  and  FWS,  and  others 
that  there  was  scientific  uncertainty 
regarding  the  precise  effects  of  various 
temperature  regimes  on  the  life  stages  of 
threatened  and  endangered  salmonids. 
This  three  year  effort  concluded  in  April 
2003  with  the  issuance  of  the  "EPA 
Region  10  Guidance  for  Pacific 
Northwest  State  and  Tribal  Temperature 
Water  Quality  Standards'  (hereafter 
identified  as  the  Temperature 
Guidance). 

Both  EPA's  approval  action  and 
NOAA  Fisheries'  Biological  Opinion  of 
"no  jeopardy"  were  challenged  in  2001 
by  Northwest  Environmental  Advocates 
in  the  U.S.  District  Court  for  the  District 
of  Oregon.  Northwest  Environmental 
Advocates  v.  EPA  &  NMFS.  268 
F.Supp.2d  1255  (D.  Or..  Mar.  31.  2003). 
The  plaintiff  also  alleged  that  EPA  had 
a  non-discretionary  duty  to  promulgate 
Federal  water  quality  criteria  for 
temperature  for  the  lower  Willamette 
River  and  the  Columbia  River,  and  to 
promulgate  an  implementation  plan  for 
Oregon's  antidegradation  policv. 

On  March  31.  2003,  the  U.S.  District 
Court  in  Oregon  ruled  that  EPA  had 
violated  the  CWA  and  the  ESA  when  it 
approved  in  1999  certain  water  quality 
standards  for  the  protection  of 
salmonids  that  were  contained  in 
Oregon's  1996  submission.  Although  the 
court  deferred  to  EPA's  scientific 
judgment  regarding  the  protectiveness 
of  the  specific  numeric  temperature 
criteria,  the  court  found  that  the 
temperature  standards  that  EPA 


approved  violated  EPA's  regulations 
and  EPA's  duty  under  section  7  of  the 
ESA  because  Oregon  had  failed  to 
designate  "where  and  when"  these 
criteria  would  apply.  The  court  directed 
EPA  to  rescind  its  approval  of  the 
criteria  because  the  absence  of  "time 
and  place"  use  designations  failed  to 
protect  the  use  categories  created  by 
Oregon,  in  this  case  salmonid  rearing, 
bull  trout  rearing  and  bull  trout 
spawning.  The  court  directed  EPA  to 
propose  and  promulgate  new 
temperature  water  quality  standards,  or 
approve  new  State  standards,  to  address 
this  deficiency. 

The  court  also  directed  EPA  to 
rescind  its  approval  of  a  water  quality 
criterion  for  intergravel  dissolved 
oxygen  for  the  protection  of  salmonid 
spawning.  The  court  found  that  EPA's 
approval  of  the  6.0  mg/L  criterion 
adopted  by  Oregon  was  arbitrary  and 
capricious  based  on  record  information 
showing  that  6.0  mg/L  would  not 
adequately  protect  salmonid  spawning 
and  because  Oregon  had  not  made  time 
and  place  use  designations  where  the 
criterion  would  apply.  Thus,  the  court 
ordered  EPA  to  promulgate  a  new  water 
quality  criterion  for  this  pollutant 
parameter  or  approve  a  new  State 
criterion.  The  court  also  ordered  EPA  to 
promulgate  an  antidegradation 
implementation  plan  for  Oregon  waters 
or  approve  such  a  plan  promulgated  by 
Oregon.  Finally,  the  coiurt  also  found 
arbitrary  and  capricious  NOAA 
Fisheries'  determination  that  Oregon's 
water  quality  standards  for  temperature 
and  IGDO  would  not  jeopardize 
threatened  and  endangered  species. 

The  court  ruled  in  favor  of  EPA 
regarding  the  Plaintiffs  challenge  to 
EPA's  failure  to  establish  Federal  water 
qualitv  criteria  for  temperature  for  the 
Columbia  River  for  migration  and 
rearing.  EPA  also  successfully  defended 
EPA's  decision  to  approve  certain 
narrative  water  quality  criteria.  Finally, 
the  court  agreed  that  EPA  had  met  its 
obligations  under  ESA  section  7(a)(1)  to 
implement  programs  to  conserve 
threatened  salmon. 

On  August  13.  2003,  the  court  ordered 
EPA  to  sign  proposed  regulations  by 
October  1,  2003.  and  either  sign  final 
regulations  or  approve  new  State 
regulations  by  March  2,  2004.  for  the 
following: 

(a)  Water  quality  criteria  for 
temperature  for  the  lower  Willamette 
River: 

(b)  Methods  for  implementing  the 
antidegradation  policy  adopted  by 
Oregon,  pursuant  to  40  CFR  131.12: 

(c)  Numeric  water  quality  criteria  for 
temperature  for  the  protection  of 
salmonid  rearing  and  bull  trout  rearing 
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and  spawninn.  accompanied  by  specific 
time  and  place  designations  for  waters 
of  the  United  States  in  Oregon;  and 

(d)  A  water  quality  criterion  for 
inter^ravel  dissohed  oxygen  for 
Oregon's  waters  for  the  protection  of 
saimonid  spawning  in  waters  of  tht; 
United  States  in  Oregon 

EPA's  usual  practu  e  when 
promulgating  a  water  cjualitv  standard  is 
to  provide  an  opportunit\  for  a  public 
hearing,  provide  the  puiihc  with  4'-)  days 
notice  of  the  hearing,  and  establish  a 
public  comment  period  that  extends  at 
least  until  the  date  of  the  hearing  40 
C.FR  23. alb)   Howeyer.  the  regulations 
also  allow  for  a  shorter  c:omment  period 
and  a  shorter  period  of  public  notice 
prior  tn  the  hearing  when  necessary  to 
accommodate  the  ^pe(l fu  provisions  of 
court  orders.  EPA  is  providing  a  30-day 
comment  period  from  the  date  of 
publication.  EPA  believes  a  30-dav 
comment  period  is  reasonable  in  this 
case  for  several  reasons.  First,  EPA  is 
compelled  by  court  order  to  lake  final 
action  on  this  proposal  bv  March  2, 
2004.  That  schedule  precludes  a  longer 
comment  period   Second,  a  signific:ant 
portion  of  the  water  quality  standards 
being  proposed  today  has  already  been 
the  subject  of  considerable  publi(  input 
in  connecrtion  with  the  Temperature 
Guidance  In  the  course  (jf  developing 
that  guidance,  which  EPA  Region  10 
issued  in  April  2003,  EP.A  published 
and  considered  puhlu  comment  on  two 
drafts  and  engaged  in  considerable 
stakeholder  communication.  With  the 
exception  of  the  use  designations  and 
antidegradation  implementation 
procedures  prop(jsed  today,  all  aspects 
of  today's  proposed  rule  were  the 
subject  of  extensive  public  input  in  that 
context  Therefore,  the  public  has 
already  had  several  months  to  consider 
the  substance  of  these  proposed 
decisions. 

In  this  document.  EPA  is  not 
proposing  any  tune  and  place 
designatKms  for  the  Columbia  River. 
Oregon  had  not  submitted  and  EPA  had 
not  disapproved  water  quality  criteria 
for  temperature  or  use  designations  for 
saimonid  migration  and  rearing  for  the 
Cjilumbia  River  Therefore,  the  court  did 
not  require  EPA  to  propose  and 
promulgate  suf:h  water  quality 
standards  for  the  UolumbM  River. 
Accordingly,  EPA  is  not  proposing  time 
and  place  designations  for  saimonid 
spawning  for  the  Columbia  River.  The 
court  did  hf)ld  that  EPA's  approval  of 
the  State's  ICDO  criterion  to  protect 
saimonid  spawning  was  arbitrary  and 
capricious  based  on  record  informatir)n 
showing  that  ti.O  mg^  L  would  not 
adequately  protect  saimonid  spawning 
and  because  Oregon  had  not  made  time 


and  place  use  designations  where  the 
criterion  would  apply  Thus,  the  court 
order  requires  EPA  to  propose  IGDO 
criteria  wherever  saimonid  spawning  is 
the  designatt?d  u.se  in  Oregon.  Therefore, 
the  proposed  iC.DO  criterion  would 
apply  to  all  waters  identified  in  section 
131.39(b)  for  saimonid  spawning.  In 
addition,  for  the  ('olumbia  River,  the 
State  of  Oregon  has  idiMitified  the  times 
and  places  where  s.ilmonid  spawning 
occurs  and,  therefore,  the  KJDO 
criterion  would  appl\  to  thos(>  places  in 
the  ('olumhia  River  (Letter  to  Randall 
Smith.  EI'.A.  from  Michael  Llf>welyn, 
OUEQ,  September  .3,  20031 

EF^A  is  proposing  these  regulations 
under  authority  of  CWA  section 
303(c)(4)(A).  which  requires  EPA  to 
promptly  pre[),ire  and  publish  proposed 
Feder.il  water  qualitv  standards  when 
EPA  disapjiroves  new  or  revised  water 
quality  standards  submitted  by  a  State. 
On  September  29.  2003,  EPA 
disapproved  the  following  new  or 
revised  water  quality  standards 
submitted  by  (iregon  in  1996; 

•  The  water  qiialit\-  f:riteria  for 
temperature  for  the  protection  of 
saliucmid  rearing; 

•  The  water  quality  criteria  for 
temperature  for  the  [)rote(:ti(}n  of  bull 
trout  spawning,  rearing,  and  migration; 

•  The  water  quality  criteria  for 
temperature  for  the  protection  of 
saimonid  spawning;  oiiil 

•  The  water  (lualitv  criterion  for 
intergravel  dissolved  oxygen  for  the 
protection  of  saimonid  spawning. 

A  copy  of  the  disapproval  decision 
may  be  found  m  the  docket  for  this 
proposed  rule 

In  making  its  disapproval  decision. 
EPA  relied  on  the  rciasoning  of  the  U.S. 
District  Court  for  the  district  of  Oregon 
when  It  orderi'd  EPA  to  rescind  its  1999 
approval  of  certain  Oregon  tiiniperature 
and  KiDO  standards   In  its  March  2003 
order,  the  court  stated  that  withoii* 
accurate  time  ,ind  pl,u:e  use 
designations,  Oregon's  199b  c:riteria  for 
temperature  and  IGDO  were 
inconsistent  with  the  CWA  and  should 
not  have  been  approved. 

Acciirdinglv.  EPA  has  disafiproved 
these  criteria  to  thi!  extent  that  Oregon 
had  failed  to  dt>termine  when  and  where 
these  criteria  apply  (Letter  from  Randall 
F.  Smith,  Director  of  EPA  Region  lO's 
Office  of  Wat(!r.  to  Mike  Llewelyn, 
Director  of  Oregon  Dep.irtinent  of 
Environmental  Quality.  September  29. 
2003).  Where  Oregon  has  made  time  and 
place  use  determinations  under  its 
regulations  {e.g..  the  Columbia  River  for 
saimonid  spawning),  EPA's  1999 
approval  decision  remains  in  t?ffect. 
Under  those  circumstances,  the  State's 
time  and  place  use  determinations 


apply  for  CWA  purposes,  and  EPA  is 
not  proposing  Federal  time  and  place 
designations  for  those  waters  in  this 
rulemaking. 

In  developing  this  proposed  rule,  EPA 
sought  advice  from  other  Federal 
agencies,  including  those  that 
administer  the  ESA  and  those  that 
operate  dams  in  Oregon.  Their 
comments  improved  the  clarity  of  the 
proposal,  resulted  in  EPA  deciding  to 
solicit  comment  in  some  additional 
areas,  aided  EPA  in  developing 
standards  that  would  be  protective  of 
endangered  salmon  and  trout,  and, 
prompted  EPA  to  better  articulate  for 
owners  and  operators  of  Federal  dams 
the  information  needs  and  process 
associated  with  petitioning  for  changes 
in  use  designations.  EPA  appreciates  the 
input  of  these  agencies. 

III.  What  Federal  Water  Quality 
Standards  Is  EPA  Proposing  Today? 

A.  Backgrnund 

In  this  document,  EPA  is  proposing 
(1)  designated  uses  to  protect  migration, 
rearing,  and  spawning  through  fry 
emergence  for  salmonids;  (2)  specific 
water  bodies  where  those  designated 
uses  would  apply,  and  the  times  of  year 
when  the  uses  occur;  (3)  temperature 
criteria  that  protect  each  of  those 
designated  uses;  (4)  an  IGDO  criterion 
that  protects  saimonid  spawning:  and 
(5)  an  implementation  plan  for  Oregon's 
existing  antidegradation  policy. 

The  basis  for  EPA's  proposed 
saimonid  uses  and  associated 
temperature  criteria  is  the  Temperature 
Guidance,  contained  in  the  record  for 
this  rule.  The  Temperature  Guidance  is 
intended  to  assist  States  and  authorized 
Tribes  in  adopting  scientifically- 
defensible  temperature  water  quality 
standards  The  Temperature  Guidance 
recommcmds  an  approach  for  adopting 
temperature  water  quality  standards  to 
protect  cold-water  salmonids  and 
specifically  addresses  the  following 
cold-water  saimonid  species  in  the 
Pacific  Northwest:  chinook.  coho. 
sockeye.  chum,  and  pink  salmon; 
steelhead  and  coastal  cutthroat  trout; 
and  bull  trout.  The  Temperature 
Guidanc;e  provides  recommendations  to 
States  and  authorized  Tribes  on  how 
they  can  designate  uses  and  establish 
numeric  temperature  criteria  for 
waterbodies  that  help  meet  the  interim 
goal  of  the  CWA  to.  where  attainable, 
provide  for  water  quality  that  "provides 
for  the  protection  and  propagation  of 
fish,  shellfish,  and  wildlife  and 
recreation  in  and  on  the  water."  Sec 
CWA  section  101(a)(2).  In  addition. 
t(;mperature  water  quality  standards  are 
viewed  bv  EPA  and  the  Services  as  an 
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important  tool  for  the  protection  and 
recovery  of  threatened  and  endangered 
salmonid  species  in  the  Pacific 
Northwest.  Attaining  criteria  and 
protecting  existing  cold  temperatnres  for 
waters  used  by  these  salmonids  will 
help  maintain  and  improve  their  habitat 
and  aid  in  their  protection  and  recovery. 

As  mentioned  above,  EPA  Region  10 
undertook  the  Temperature  Guidance 
project  as  a  result  of  the  conunitments 
agreed  to  under  the  ESA  Biological 
Opinion  issued  by  the  Services  on 
Oregon's  temperature  water  quality 
standards.  EPA  Region  10  also 
undertook  this  project  because  EPA's 
CWA  section  304(a)  national  criteria 
recommendations  for  temperature  found 
in  "Quality  Criteria  for  Water  1986," 
commonly  known  as  the  Gold  Book, 
were  established  in  1977,  and  do  not 
reflect  the  most  ciurent  science 
regarding  temperature  in  the  Pacific 
Northwest.  In  general,  the  Gold  Book 
temperature  recommendations  for 
salmonids  and  other  fish  consist  of 
formulas  to  calculate  the  protective 
temperatures  for  short-term  exposure 
and  a  maximum  weekly  average 
exposure  based  on  the  maximiun 
weekly  average  temperature  metric. 
Protective  short-term  temperature 
exposure  is  based  on  subteacting  2°C/ 
4°F  from  the  upper  incipient  lethal 
temperature.  Protective  weekly  average 
temperature  exposure  is  based  on  the 
optimal  growth  temperature  plus  one- 
third  of  the  difference  between  the 
optimal  growth  temperature  and  the 
upper  incipient  lethal  temperature. 
Using  these  formulas  and  EPA  data  for 
coho  and  sockeye  salmon,  the  1986 
document  calculates  suggested 
temperature  criteria  for  short-term 
exposing  as  22°C/71.6°F  (sockeye)  and 
24°C/75.2°F  (coho)  and  a  maximum 
weekly  average  exposiure  of  18°C/64°F 
for  both  species. 

Based  on  extensive  review  of  the  most 
recent  scientific  studies,  many  of  which 
were  imdertaken  specifically  for  the 
Pacific  Northwest,  EPA  and  the  Services 
believe  that  there  are  a  variety  of 
chronic  (long-term)  and  sub-lethal 
effects  (i.e.,  effects  other  than  death)  that 
are  likely  to  occur  to  Pacific  Northwest 
salmonid  species  exposed  to  the 
maximum  weekly  average  temperatures 
calculated  using  the  CWA  section  304(a) 
national  recommended  formulas.  These 
chronic  and  sub-lethal  effects  include 
reduced  juvenile  growth,  increased 
incidence  of  disease,  reduced  viability 
of  gametes  in  adults  prior  to  spawning, 
increased  susceptibility  to  predation 
and  competition,  and  suppressed  or 
reversed  smoltification.  Healthy  fish 
populations  could  possibly  endure  some 
of  these  chronic  impacts  with  little 


appreciable  loss  in  population  size. 
However,  EPA  and  the  Services  are 
concerned  that  these  chronic  and  sub- 
lethal effects  can  reduce  the  overall 
health  and  size  of  vulnerable  fish 
populations,  such  as  the  endangered  or 
threatened  salmonids  of  the  Pacific 
Northwest.  Based  on  the  new  scientific 
studies  developed  specifically  for  the 
Pacific  Northwest  and  the  fact  that  the 
fish  populations  at  issue  are  already 
vulnerable  for  reasons  unrelated  to 
temperatiure,  EPA  believes  that  the 
general  assumptions  upon  which  the 
national  reconmiendations  are  based  are 
inapplicable  here.  In  particular,  EPA  is 
concerned  that  vulnerable  coldwater 
salmonids  in  the  Pacific  Northwest 
would  not  be  adequately  protected  at 
water  temperatures  selected  between  the 
optimal  growth  temperatvues  and  the 
higher  temperatures  at  which  there 
would  be  incipient  lethality.  For  these 
reasons,  EPA  is  basing  today's  proposed 
rule  on  the  more  recent,  site-specific 
information  and  analyses  contained  in 
the  2003  Temperature  Guidance,  rather 
than  on  the  1986  CWA  section  304(a) 
national  temperature  criteria 
recommendations. 

B.  Federal  Use  Designations  for  Specific 
Water  Body  Segments 

1.  Background 

Today,  EPA  is  proposing  to  designate 
the  same  salmonid  uses  recommended 
in  the  Temperature  Guidance  with  a  few 
exceptions  discussed  in  the  preceeding 
paragraphs.  Four  of  the  five  designated 
salmonid  uses  that  EPA  is  proposing  are 
based  on  the  salmonid  uses  that  occur 
during  the  period  of  summer  maximum 
temperatures,  which  is  generally  during 
July  and  August.  EPA  believes  it  is 
appropriate  to  primarily  base  designated 
salmonid  uses  on  summer  salmonid  use 
because:  (1)  human  activities  that 
increase  summer  water  temperatiu-es  are 
a  significant  concern  for  salmonids  in 
the  Pacific  Northwest,  and  (2)  ensuring 
water  temperatures  are  protective  of 
salmonid  uses  during  the  summer  will 
generally  result  in  protective  water 
temperatvu-es  for  salmonids  other  times 
of  the  year  due  to  the  fact  that  waters 
will  naturally  be  cooler  dm-ing  other 
months  of  the  year.  However,  for  some 
waters,  attaining  the  criteria  to  protect 
for  a  summertime  salmonid  use  may  not 
result  in  protecting  salmonid  spawning 
and  fry  emergence  that  occurs  in  the 
spring  to  early  summer  or  late  siunmer 
to  fall.  Thus,  in  addition  to  the  four 
summer  salmonid  designated  uses,  EPA 
is  also  proposing  a  use  designation 
specifically  for  salmon  and  steelhead 
spawning  through  fry  emergence,  which 
typically  occm-s  beginning  in  the  fall 


and  continuing  through  the  spring,  but 
can  also  occtu-  in  early  July  for  steelhead 
and  late  August  for  chinook. 
Designating  this  use  and  associated 
water  quality  criteria  provides  an  added 
degree  of  protection  where  meeting  only 
the  summer  maximum  temperature  may 
be  inadequate  to  ensure  protection  of 
this  use  during  the  other  times  of  the 
year  when  spawning  occurs. 

In  this  document,  EPA  is  proposing 
salmonid  uses  and  associated 
temperature  and  IGDO  water  quality 
criteria  for  the  waters  identified.  Water 
quality  criteria  often  protect  water 
bodies  that  have  multiple  and 
competing  uses.  Federally-owned  or 
operated  dams  in  certain  waters  may 
present  a  particular  challenge  in 
designating  uses  and  establishing  water 
quality  criteria.  In  cases  such  as  this, 
water  quality  standards  should  take  into 
consideration  the  authorized  purposes 
of  Federally-owned  or  operated  dams. 
EPA,  therefore,  will  take  into 
consideration  the  operational 
parameters  and  authorized  purposes  at 
these  facilities  when  developing  Federal 
water  quality  standards  for  the  State  of 
Oregon,  to  the  extent  time  and 
availability  of  data  permit.  If  data 
become  available  prior  to  promulgation 
of  the  final  rule  demonstrating  that  a 
proposed  use  is  not  attainable  on  a 
particular  water  body  impacted  by  a 
Federally-owned  or  operated  dam,  EPA 
may  promulgate  a  revised  use  that 
reflects  the  highest  feasibly  attainable 
use  consistent  with  the  operation  of  the 
dam.  Designated  uses  should  be  deemed 
"feasible"  if  they  can  be  implemented 
by  a  dam  in  a  manner  that  allows  the 
dam  to  perform  its  authorized  purposes. 
Because  these  standards  are  being 
developed  on  an  expedited  schedule, 
and  it  may  not  be  possible  to  fully 
consider  data  on  attainability  of  uses  for 
all  water  bodies  potentially  impacted  by 
Federally-owned  or  operated  dams,  EPA 
is  also  proposing  a  process  by  which 
Federal  agencies  responsible  for 
Federally-owned  or  operated  dams  may 
request  that  EPA  modify  the  water 
quality  standards  described  in  this 
proposed  rule.  See  section  V.B. 

For  each  of  the  uses  proposed  in 
section  III.B.2,  EPA  requests  comment 
on  its  methodology  for  designating 
waters  for  those  uses,  and  on  the 
specific  use  designations  for  waters 
identified  on  the  maps  available  on  the 
Internet  at  http://www.epa.gov/ 
rlOearth/ federaloregonwqs.htm,  or  in 
hard  copy  at  U.S.  EPA  Region  lO's 
Oregon  Operations  Office,  811  SW.  6th 
Avenue,  3rd  Floor,  Portland,  Oregon 
97204. 
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2.  Salmonid  Usi>  Dt'scriptions 

;  Bull  Trout  luvf^niU'  Rrarin^  and 
Spawning.  EP.-\  is  proposing  a  hull  front 
juvenile  rearing  and  spawning  use  tor 
the  waters  identified  in  the  maps 
previf)usly  referenced  This  use  is 
intended  to  prDtect  moderate  to  hit^h- 
density  summertime  bull  trout  luvenile 
rearing  near  their  natal  streams  in  their 
first  years  of  life  prior  to  makint; 
downstream  migrations,  and  hull  trout 
spawning  through  frv  emergence 
typif:ally  occurring  from  the  fall  throiich 
the  spring  in  the  same  waters.  In 
tjeneral.  EP.A  is  proposing  this  use  in  the 
upper  reaches  of  the  applicable  river 
basins,  where  this  use  typically  occurs. 

;;  S:ilrnnn  and  StHPlhpad  Cnre 
[uvf'nilf  H^'anm:  EP.-\  is  proposing  a 
salmon  and  steelhead  >  nr.-    ni- xi.T.iti'-  to 
high-densitv)  iuvenil«'  riMriiit;  u>e  tor 
the  waters  identified  in  the  maps 
previouslv  n-ferenced.  This  use  is 
intended  to  protect  core  salmon  and 
steelhead  juvenile  rearing  that  occurs  m 
the  summer  This  use  is  generally  found 
in  a  river  basin's  mid-to-upper  reaches, 
downstream  from  juvenile  bull  trout 
rearing  areas.  Protection  of  these  waters 
for  salmon  and  steelhead  juvenile 
rearing  also  pnnides  protection  for 
adult  spring  chmook.  salmon  that 
"hold"  (wait  in  a  river  reach) 
throughout  the  sununer  prior  to 
spawning,  and  for  migrating  and 
foraging  adult  and  sub-adult  bull  trout, 
which  also  frequently  use  these  waters. 

lii.  Salmon  and  Trout  luvenile 
/feonng  and  Mn^ratinn.  EP.-\  is 
proposing  a  ^almon  and  trout  juvenile 
rearing  and  migration  use  for  the  waters 
identified  in  the  maps  previouslv 
referenced.  This  use  is  intended  to 
protect  salmon  and  steelhead  (trout) 
moderate-  to  low-densitv  juvenile 
rearing  and  migration,  during  the  period 
ot  summer  maximum  temperatures. 
During  thi'  rest  of  the  summer  and  other 
months  nf  the  year,  salmon  and 
steelhead  juvenile  rearing  and  migration 
is  likelv  to  be  of  higher  densitv.  This  use 
designrition  reflects  the  fact  that  salmon 
and  steelhead  juveniles  will  use  waters 
during  the  summer  that  have  higher 
temperatures  than  their  optimal  thermal 
rangfv  Salmon  and  trout  juvenile  rearing 
and  migration  is  generally  foumi  in  the 
middle  and  lower  part  of  a  ha>in 
downstream  of  the  salmon  anti 
steelhead  core  rearing  usi-.  In  many  river 
basins  in  Oregon,  this  use  extends  all 
the  way  to  a  river  basin's  terminus  (i.e.. 
confluence  with  the  Columbia  River. 
Snake  River  or  Pacific  Ocean)  EPA  is 
also  proposing  salmon  and  trout 
juvenile  rearing  and  migration  use  to 
protect  for  general  ]uvenile  rearing  for 
resident  rainbow  trout 


IV.  Salmon  and  Steelhrad  Migration. 
EPA  is  proposing  a  salmon  and 
steelhead  migration  use  for  the  lower 
Willamette  Kiver  (,tO  miles  upstream 
trnm  the  connuence  with  thi?  Columbia 
River),  the  |ohn  Day  River  (from  the 
contTuence  with  the  North  Pork  River 
downstream  to  the  confluence  with  the 
("olumbi.i  River),  and  the  portion  of  the 
Snake  Rner  in  Oregon  (from  thi; 
Washington-Oregon  border  to  Hells 
Canvon  Dam). 

.S.ilmon  and  steelhead  migration 
occurs  all  \iMr,  ))ut  primarily  in  th(^ 
spring  and  earh  summer  or  in  the  late; 
summer  and  tall   .\llhough  fewer  fish 
migrate  during  the  summer  maximum 
time  period,  migration  is  the  most 
prevali'iil  lifi'  st.igf  use  that  occurs 
during  th.it  period  in  these  waters.  Some 
isolated  -aliuon  .ind  steelhead  )uvenil(> 
rearing  iiia\  oi  i  ur  in  these  Wtiters 
duniii;  the  pi'iinil  iif  summer  maximum 
tenipi'r.iturt'-,.  hut  vvln'ii  it  does,  such 
nvuiiig  1-  usii.iliv  touiid  onlv  in  the 
1  outlui'iu  1'  ot  (  oliirr  tnbutaries  or  other 
are, Is  i  it  i  i  iliirr  w  .iters 

The  sunuiuM  inaMinuni  temper. iture 
criterion  is  designed  to  protec;t 
migratiim  botli  during  that  time  period 
and.  more  inijiortanth  .  during  other 
times  of  the  y«>ar  when  the  majoritv  of 
migration  occurs.  This  is  because  the 
criterion  assures  that  the  water 
teniper.itures  stav  cool  enough  in  the 
suiiimer  that  the  n<itural  seasonal 
cooling  that  occurs  during  other  times  of 
year  results  in  achievement  of 
temperatures  that  .ire  protective  of 
migration. 

V.  Salmon  and  Stfflhfad  Sfxnvmng 
Through  Fry  Emergence.  EPA  is 
proposing  to  designate  a  spawning 
through  fr\  emergem  e  use  tor  the 
protection  of  salmon  and  steelhead  trout 
spawning,  egg  incuh.ition.  and  fry 
emergence  in  the  times  and  places 
indicated  on  the  maps  pre\iousl\- 
mentioned.  Cener.ilh  ,  these  life  stages 
occur:  (a)  From  late  winter  through  earlv 
summer  for  steelhe, id  trout  (mid-upper 
reaches):  (b)  from  the  late  summer-fall 
through  spring  for  spring  (  hinook  l  mid- 
upper  reaches):  and  (c)  from  the  fall 
through  spring  for  coho  (mid-reaches), 
chum,  and  fall  chinook  (the  latter  two 
in  lower  reaches). 

vi.  Other  Salmonid  Uses  Considered 
EPA  f:onsidered  designating  separate 
salmonid  um's  toi  sal  bull  trout 
spawning  and  (b)  steelhead 
smoltitication   For  purposes  ot  this 
proposed  rule,  however.  EPA 
determined  that  these  uses  can  be 
protected  bv  the  temperature  criteria 
associated  with  other  s.dmonid  uses 
EPA  is  proposing  today.  .See 
Temperature  (aiidance  p.  :tl.  For  bull 
trout  spawning,  FP.\  helie\i's  that  its 


proposed  'bull  trout  rearing  and 
spawning  "  use  category  will  be 
protective,  and  for  steelhead 
smoltification.  EPA  believes  that  its 
proposed  use  category,  "salmon  and 
steelhead  spawning  through  frv 
emergence"  will  be  protective. 

Bull  trout  generally  spawn  in  the  late 
summcT  and  fall  in  the  same  waters 
where  young  and  resident  juvenile  bull 
tnnit  rear.  EPA  decided  that  a  combined 
bull  trout  spawning  and  rearing  use 
with  a  single  numeric:  temperature 
criterion  (12  C/54  F)  that  limits  summer 
maximum  temperatures  would  protect 
both  the  rearing  that  occurs  vear-round 
and  the  spawning,  egg  incubation,  and 
fry  emergenc(!  that  generally  occurs  fall 
through  spring.  EPA  proposes  this 
approach  for  two  reasons.  First,  data 
indie  ate  that  if  the  summer  maximum 
temperature  is  12'C;/54^F.  temperature's 
will  naturally  decrease  to  levcds  that  are 
protective  of  bull  trout  spawning  (9  C/ 
4H  F)  when  it  occ:urs  in  the  late  summer 
and  tall,  and  further  decrease  to  protect 
egg  incubation  (2-6"C/36-43T)  when  it 
occurs  over  the  winter.  Second,  there 
may  b<>  scmie  areas  where;  bull  trout 
spawn  in  the  summer,  but  in  those 
situations,  the  existing  summer 
maximum  temperatures  are  likely  to  be 
colder  than  12  C/.'54  F  and  in  those 
situations  the  existing  cold  water 
alternative  c:riterion  discus.scd  in  section 
Ill.C.vi  b.  would  apply  and  the 
applicable  critc'riim  would  be  the 
existing  maxinnim  temperatures. 

Salmon  and  stccdhead  smoltification 
oc(  urs  in  the  spring  as  these  fish 
migrate  to  the  ocean  and  go  through  the 
ad.iptation  process  for  saltwater. 
Steelhead  are  believed  to  be  the  most 
temperature-scmsitive  salmonids  during 
smoltification.  which  is  why  a  separate 
designated  use  and  criterion  of  14(7 
57  F  was  rec;ommended  in  the 
Temperature  Guidance.  EPA  believes 
that  its  jiroposed  water  quality  criteria 
for  temperature  and  associated 
designated  uses  would  effecti\'ely 
protc;ct  steelhead  smoltification.  In 
particular,  the  proposed  salmon  and 
steelhead  spawning  through  frv 
emergence  use  designation  includes  a 
13  C/55  E"  criterion  that  would  applv 
from  the  fall  through  the  spring  until 
either  .May  15th  or  June  15th  in  nearly 
all  th(>  waters  where  stc;elhead 
smoltification  occurs. 

3.  Specific  Locations  and  Times  for  the 
Salmonid  Uses 

EPA.  in  coordination  with  the  Oregon 
Department  of  Environmental  Quality 
(ODEQj  and  the  Services,  established  an 
interagency  team  to  designate  where 
and  when  the  salmonid  uses  described 
above  apply  for  waters  in  the  State  of 
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Oregon.  These  proposed  salmonid  use 
designations  are  shown  in  the 
previously  mentioned  maps  (available 
on  the  Internet  at  http://www.epa.gov/ 
TlOearth/f ederaloregonwqs.htm  or  in 
hard  copy  at  U.S.  EPA  Region  lO's 
Oregon  Operations  Office,  811  SW.,  6th 
Avenue.  3rd  Floor,  Portland,  Oregon 
97204).  The  salmon  and  steelhead 
spawning  through  fry  emergence  use  is 
designated  only  for  the  time  period 
indicated  in  the  map  legends;  all  other 
identified  designated  uses  apply 
throughout  the  year. 

EPA  is  proposing  multiple  use 
designations  for  certain  waters  where 
the  criterion  applicable  to  the  most 
sensitive  use  also  protects  a  less 
sensitive  use.  Where  EPA  proposes  to 
designate  bull  trout  rearing  and 
spawning,  EPA  is  also  proposing  to 
designate  salmon  and  steelhead  core 
juvenile  rearing.  Where  EPA  is 
proposing  salmon  and  steelhead  core 
juveftile  rearing,  EPA  is  also  proposing 
to  designate  salmon  and  trout  juvenile 
rearing  and  migration.  Where  EPA 
proposes  salmon  and  trout  juvenile 
reeiring  and  migration,  EPA  also 
proposes  salmon  and  steelhead 
migration.  EPA  notes  that  the  maps 
indicate  only  the  most  sensitive  use  that 
occurs  during  the  period  of  maximum 
summer  temperatures.  Also,  EPA  notes 
that  its  approach  of  defining  uses  that 
occur  diuing  the  period  of  simuner 
maximum  temperatures  will  also  have 
the  effect  of  protecting  other  uses.  If  the 
most  sensitive  use  designated  for  a 
particular  water  body  or  segment  no 
longer  applies,  then  the  less  sensitive 
use  would  apply. 

In  proposing  the  designated  uses  for 
the  specified  water  bodies  the  team 
primarily  relied  on  a  database 
developed  by  Oregon  Department  of 
Fish  and  Wildlife  (ODFW),  which  is 
available  in  the  record  and  on  the 
Internet.  (ODFW  Database,  http:// 
osu.  orst.edu/dept/nrimp/infonnation/ 
fishdistdata.htm).  This  database  was  the 
product  of  an  ODFW  multi-year  effort  to 
develop  consistent  and  comprehensive 
fish  distribution  data  for  a  niunber  of 
salmonid  species.  These  distribution 
data  represent  the  known  or  probable 
presence  of  all  salmonid  species  within 
the  anadromous  zones  of  Oregon. 
ODFW  compiled  fish  distribution 
information  from  a  variety  of  sources 
including  State  and  Federal  fishery 
agencies,  tribal  entities,  watershed 
councils  and  other  interested  public  or 
private  groups. 

The  ODFW  fish  distribution  data 
depict  the  known  or  probable  presence 
for  the  different  life  stages  (i.e., 
spawTiing  through  fiy  emergence, 
rearing,  and  migration)  of  the  above 


listed  salmonid  species.  The  ODFW  fish 
distribution  data  reflect  both  waters 
with  known  fish  life  stage  presence 
based  on  documented  observations,  as 
well  as  local  field  biologists'  best 
professional  judgment  as  to  where  a  life 
stage  use  is  likely  to  occur  based  on 
suitable  habitat  (i.e..  waters  near  areas  of 
documented  life  stage  presence  on  the 
same  waterbody  that  have  similar 
temperatures  and  geomorphological 
habitat  features,  such  as  flow  volume, 
gradient,  gravel  size,  pool  frequency, 
and  no  known  obstructions  or  reasons 
why  uses  would  not  also  be  present  in 
these  waters).  The  ODFW  fish 
distribution  data  reflect  areas  of  fish  use 
based  on  information  collected  over  the 
past  five  life  cycles  for  a  particular 
species,  which  ranges  from  15  to  35 
years. 

In  addition  to  spatial  fish  distribution 
data  that  describe  where  a  life  stage  use 
is  known  or  likely  to  occur,  the  ODFW 
database  also  includes  information 
describing  when  a  life  stage  use  is 
known  or  likely  to  occur. 

EPA  believes  the  methodology  ODFW 
used  to  develop  its  database,  as 
summarized  above,  is  scientifically 
soimd  and  is  appropriate  to  use  for 
salmonid  use  designations.  (1:24K  Fish 
Habitat  Distribution  Development 
Project  Procedures  Manual,  Oregon 
Department  of  Fish  and  Wildlife, 
February  26,  2002).  In  particular,  the 
ODFW  database  is  based  on  fish 
presence  information  spanning  multiple 
years  and  includes  waters  where  fish  are 
likely  to  occur  based  on  locations  near 
areas  with  documented  life  stage 
presence  and  suitable  habitat.  This 
approach  is  appropriate  because 
salmonid  use  designations  based  solely 
on  areas  of  documented  presence  does 
not  sufficiently  describe  the  actual 
waters  of  use  due  to  the  practical 
limitations  of  monitoring  every  stream 
mile,  and  routine  fish  monitoring 
sometimes  indicates  no  fish  presence 
when  fish  are  actually  present  (i.e.,  false 
negatives).  Further,  fish  distributions 
vary  year  to  year  for  any  given 
waterbody,  so  salmonid  use 
designations  should  be  "based  on  fish 
presence  studies  over  multiple  years. 
EPA  requests  comment  on  its  use  of  the 
ODFW  database  as  its  primary  source  of 
fish  distribution  data. 

EPA  also  relied  upon  three  other 
sources  of  information  to  identify  the 
proposed  salmonid  designated  uses: 
ODEQ's  Bull  Trout  Habitat  Designation 
Report:  Technical  Work  Group 
Recommendations  (July  2003);  USFWS 
proposed  critical  habitat  for  bull  trout 
spawning  and  juvenile  rearing  (67  FR 
71236,  November  29,  2002);  and 
Ecotrust's  Salmon  Anchor  Habitat 


Strategy  for  the  Tillamook  and  Clatsop 
State  Forests,  October  2002  (http:// 
www.inforain .  org/mapsatwork/ 
anchorhabitats/). 

As  noted  above,  EPA,  the  State  of 
Oregon,  and  the  Services  developed  an 
agreed-upon  methodology  to  define 
where  and  when  the  different  proposed 
salmonid  uses  would  apply  based  on 
the  ODFW  database  and  the  other 
information  described  above.  The 
following  is  a  summary  of  the  approach 
used  to  identify  each  of  the  proposed 
salmonid  designated  uses. 

i.  Bull  Trout  Juvenile  Rearing  and 
Spawning.  EPA  reviewed  three  different 
information  sources  that  identify  bull 
trout  spavkming  and  juvenile  rearing 
habitat  in  Oregon:  (1)  ODEQ's  Bull  Trout 
Habitat  Designation  Report:  Technical 
Work  Group  Recommendations,  (2) 
ODFW  database  for  bull  trout  juvenile 
rearing  and  spawning  habitat,  and  (3) 
FWS'  proposed  critical  habitat  for  bull 
trout  juvenile  rearing  and  spawning. 
These  three  data  soiuces  are  consistent 
in  defining  areas  of  known  or  probable 
bull  trout  juvenile  rearing  and 
spawning.  The  ODEQ  report  and  the 
FWS  proposal  referenced  previously 
also  identify  habitat  areas  that  have  the 
potential  to  support  bull  trout  juvenile 
rearing  and  spawning  and  are  essential 
to  the  conservation  of  the  bull  trout 
species.  EPA  believes  it  is  appropriate  to 
designate  areas  identified  as  potential 
bull  trout  rearing  and  spawning  habitat 
because  in  order  to  protect  the  bull  trout 
use  in  the  State,  there  must  be  a  critical 
population  to  (1)  provide  a 
compensatory  leserve  to  protect  against 
natural  stresses  and  events  [e.g., 
drought);  and  (2)  protect  against 
"depensation"  [a  population  level  that 
is  so  low  that  it  experiences  decreases 
in  recruitment  and  which  has  led  to 
documented  crashes  in  certain  fish 
populations  (Rieman  and  Mclntyre, 
1993)1;  and  (3)  ensure  that  genetic 
diversity  is  sufficient  to  support  healthy 
reproduction.  EPA  requests  comment  on 
its  proposal  to  designate  areas  of 
potential  as  well  as  known  or  probable 
bull  trout  juvenile  rearing  and  spawning 
use.  ODEQ's  report  was  translated  into 
a  Geologic  Information  System  (GIS) 
database  by  ODEQ;  EPA  primarily  used 
this  information  supplemented  by 
FWS's  proposed  critical  habitat 
information  to  identify  where  this 
designated  use  is  proposed. 

EPA  proposes  to  designate  a  bull  trout 
rearing  and  spawning  use  for:  (a)  Waters 
classified  in  ODEQ's  report  as  known 
bull  trout  spawning  and  juvenile  rearing 
habitat  (BTHDl)  and  potential  bull  trout 
spawrning  and  juvenile  rearing  habitat 
necessary  for  long-term  health  and 
viability  of  bull  trout  populations 
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(BTHD3).  (b)  any  additional  waters 
identified  by  FWS  as  hull  trr)ut 
spawning  and  rearing  proposed  critical 
habitat,  and  (c)  all  waters  upstream  of 
the  areas  (as  indicated  on  the  use 
designatif)n  maps)  identified  in  (a)  and 
(b)  except  for  a  few  relatively  large 
tributaries  where  EP.-\  has  data  showing 
this  use  does  not  occur,  or  the  water 
body  has  not  been  identified  as  habitat 
needed  to  protect  the  designated  use  of 
bull  trout.  EPA  requests  comment  on  its 
methodolog\'  for  designating  waters  for 
the  bull  trout  juvenile  rearing  and 
spawning  use  and  on  the  specific  waters 
identified. 

a.  Salmon  and  Stf^nlhead  Core 
Juvenile  Rearing.  In  developing  this 
proposal.  EPA  judged  that  the  ODFW 
database  could  not  be  used  to 
differentiate  core  (high-densitv)  juvenile 
rearing  from  non-core  (low-density) 
juvenile  rearing.  In  addition,  there  is 
generally  ver>'  little  available 
information  on  juvenile  rearing  density 
for  Oregon's  river  basins.  Therefore,  as 
recommended  in  the  Temperature 
Guidance.  EPA  elected  to  use  surrogate 
information  to  help  identify  areas  where 
summertime  core  salmon  and  steelhead 
juvenile  rearing  is  likely.  Waters  used 
by  spring  chinook  to  spawn  in  the  late 
summer  months  (August  through  mid- 
September),  waters  used  over  the 
summer  by  migrating  and  foraging  adult 
bull  trout,  and  wat(;rs  upstream  of  these 
areas  are  likely  to  also  support  and  be 
used  for  core  salmon  and  steelhead 
juvenile  rearing  for  two  reasons.  First. 
ODFVV's  database  indicates  juvenile 
rearing  occurs  in  these  waters,  and 
second,  the  temperatures  needed  for 
core  rearing  are  similar  to  those  that 
occur  in  waters  that  support  adult 
spring  chinook  holding  to  spawn  as  well 
as  those  that  support  migrating  and 
foraging  adult  bull  trout.  See  EPA 
Temperature  Guidance. 

The  Ecotrust  study  on  anchor  habitat 
in  the  North  Coast  Basin  was  one 
juvenile  rearing  density  studv  EP.A 
relied  upon  to  identify'  waters  where  the 
salmon  and  steelhead  core  juvenile 
rearing  designated  use  should  be 
proposed.  This  study  identified  areas  of 
core  juvenile  rearing  habitat  for  coho 
(salmon),  steelhead  (trout),  and  chinook 
(salmon)   Use  of  this  information 
resulted  in  EPA  proposing  that  three 
stream  segments  be  designated  for 
salmon  and  steelhead  core  juvenile 
rearing  in  the  North  Coast  Basin 
(Necanicum  River.  Ecola  Creek  and 
Plympton  Creek)  where  there  is  no 
spring  chinook  spawning.  Most  of  the 
waters  identified  in  this  studv  were  also 
waters  where  the  ODFW  database 
showed  spring  chinook  spawning  to 
occur  in  or  upstream  of  these  areas. 


In  summarv.  EPA  is  proposing  to 
designatf!  a  salmon  and  steelhead  core 
juvenile  rearing  ust;  for:  (a)  Waters 
where  ODFW  distribution  and  timing 
information  shows  chintjok  spawning 
occurs  on  or  prior  to  Sc^ptember  15;  (b) 
waters  where  known  tn  probable  adult 
bull  trout  migration  and  foraging  occurs 
in  luly  or  August  based  on  the  ODFW 
database:  (c)  waters  where  scientifically 
credible  information  (specifically  the 
Ecotrust  study)  shows  core  salmon  or 
steelhead  rearing  (such  information  was 
only  available  for  the  North  Coast 
Basin);  and  (d)  all  waters  upstream  of 
the  waters  identified  in  (a),  (b),  or  (c), 
e.xcept  for  a  few  relatively  large  rivers 
where  the  information  in  (a),  (b)  and  (c) 
showed  that  these  life  stages  are  not 
occurring  in  the  river  and  the 
designation  is  not  necessary  to  ensure 
delivery  of  cold  water  downstream. 

EPA  requests  additional  scientificallv- 
credible  data  or  information  regarding 
core  juvenile  rearing  areas  that  it  could 
use  to  identify  those  waters  where  this 
use  should  be  designated.  In  particular, 
EPA  seeks  information  on  coho  and 
steelhead  juvenile  rearing  density  and 
timing.  EPA  would  consider  such  data 
or  information  in  EPA's  final  use 
designations 

Other  data  and  information  that  may 
be  appropriate  for  commenters  to  review 
and  evaluate  EPA's  designated  uses 
include:  (1)  Waters  identified  by  ODFW 
as  juvenile  rearing  habitat  where  ODEQ 
monitoring  data  from  anv  vear  shows 
that  maximum  water  temperatures  are  at 
fir  below  16  (761  F  (the  proposed 
numeric  criterion  for  this  u.se);  (2) 
waters  idtmtified  by  ODFW  as  juvenile 
rearing  habitat  where  ODEQ 
temperature  modeling  indicates 
maximum  water  temperatures  can  meet 
16  C/61  F:  [.i]  information  from  NO  A  A 
Fisheries  describing  critical  sub- 
populations;  (4)  ODFW  information  on 
high  densit\'  spawning  areas;  and  (.5) 
waters  abo\  e  a  ctTtain  elevation  that  are 
identified  by  ODP^W  as  steelhead  and/or 
coho  juvenile  rearing  with  no  chinook 
rearing.  Use  of  this  data  could 
potentially  increase  the  number  of 
waters  for  which  EPA  promulgates  the 
salmtin  and  steelhead  core  juvenile 
rearing  designated  use. 

Although  EPA  is  soliciting  additional 
data  or  information  that  mav  be  helpful 
in  designating  this  use,  EPA  believes  the 
water  bodies  EPA  is  proposing  to 
designate  for  salmon  and  steelhead  core 
juvenile  rearing  provide  sufficient 
spatial  coverage  to  protect  this  use.  As 
can  be  seen  by  viewing  the  use 
designation  maps,  EPA  is  proposing  to 
designate  salmon  and  steelhead  core 
juvenile  rearing  for  significant  portions 
of  each  basin.  EPA.  after  discussions 


with  NOAA  Fisheries,  believes  it  is 
important  for  each  existing  salmon  and 
steelhead  population  to  have  a  portion 
of  their  rearing  habitat  designated  for 
this  use.  EPA  believes  it  has  achieved 
this  by  designating  this  use  for  a  portion 
of  most  of  the  sub-basins  in  each  of 
Oregon's  basins  used  by  salmon  and 
steelhead. 

It  is  also  important  to  recognize  that 
waters  EPA  is  proposing  to  designate  as 
salmon  and  trout  juvenile  rearing  and 
migration  use  (See  section  III.B.2.iii) 
with  an  associated  18°C/64°F  criterion, 
will  provide  a  significant  amount  of 
water  with  16°C/61°F  maximum 
temperatures  that  support  salmon  and 
steelhead  core  juvenile  rearing  because 
attaining  18^C/64°F  in  the  lower 
elevation  waters  will  require  that  a 
significant  portion  of  the  upstream 
waters  be  colder  than  18°C/64°F.  Thus, 
EPA  believes  that  the  salmon  and  trout 
juvenile  rearing  and  migration  summer 
maximum  criterion  will,  in  effect,    • 
protect  additional  upstream  waters  for 
salmon  and  steelhead  core  juvenile 
rearing.  EPA  requests  comment  on  its 
methodology  for  identifying  waters  for 
the  salmon  and  steelhead  core  juvenile 
rearing  use  and  on  the  specific  waters 
identified. 

Hi.  Salmon  and  Trout  Juvenile 
Rearing  and  Migration.  EPA  proposes  to 
designate  a  salmon  and  trout  juvenile 
rearing  and  migration  use  for:  (a)  Waters 
where  ODFW  distribution  and  timing 
information  shows  chinook,  chum,  coho 
or  steelhead  rearing  occurring  in  July  or 
August:  (b)  waters  where  ODFW 
distribution  information  shows  rainbow 
trout  rearing  use;  and  (c)  all  waters 
upstream  of  the  waters  identified  above. 
The  data  and  information  supporting 
these  determinations  is  contained  in  the 
ODFW  database. 

iv.  Salmon  and  Steelhead  Migration. 
EPA  proposes  to  designate  a  salmon  and 
trout  migration  use  for  waters  where 
ODFW  distribution  and  timing 
information  indicates  there  is  no  rearing 
use  in  July  or  August  or  information 
suggests  a  lower  mainstem  river  is 
primarily  a  migration  corridor  during 
the  period  of  summer  maximum 
temperatures,  and  there  is  evidence  that 
temperaturt^s  naturally  reach  or  exceed 
20  C/68'F.  Specifically,  EPA  is 
proposing  a  salmon  and  steelhead 
migration  use  for  the  lower  Willamette 
River  (50  miles  upstream  from  the 
confluence  with  the  Columbia  River), 
the  John  Day  River  (from  the  confluence 
with  the  North  Fork  River  downstream 
to  the  confluence  with  the  Columbia 
River),  and  the  portion  of  the  Snake 
River  in  Oregon  (from  the  Washington- 
Oregon  border  to  Hells  Canyon  Dam). 
The  data  and  information  supporting 
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these  determinations  is  contained  in  the 
ODFW  database. 

V.  Salmon  and  Steelhead  Spawning 
Through  Fry  Emergence.  EPA 
considered  identifying  specific  locations 
and  all  the  distinct  time  periods  where 
the  ODFW  database  shows  salmon  or 
steelhead  spawning,  egg  incubation  or 
fry  emergence  to  occur,  but  doing  so 
even  for  one  basin  resulted  in  over  30 
different  time  periods  for  this  use 
designation.  Because  such  an  approach 
would  be  very  complicated  and  difficult 
to  implement,  EPA  instead  reviewed  all 
of  the  data  and  developed  an  approach 
that  protects  this  use  with  fewer 
different  time  frames  in  a  basin. 

After  reviewing  the  timing 
information  for  spawning  through  fry 
emergence  for  all  salmon  species  and 
steelhead,  EPA  determined  that 
designating  this  use  from  October  15 
through  May  15  where  it  occurs  would 
protect  this  use  for  all  waters  in  the 
State  except  for  those  waters  where  the 
salmon  and  steelhead  core  juvenile 
rearing  is  the  designated  use.  In  those 
waters,  chinook  (salmon)  spawning  may 
occur  prior  to  October  15  and  steelhead 
frv  emergence  may  occur  later  than  May 
1 .5.  To  account  for  chinook  spawning  in 
these  waters  prior  to  October  15,  EPA 
decided  to  designate  this  use  as 
occurring  either  two  weeks  after  the 
start  of  non-peak  chinook  spawning  or 
at  the  time  of  peak  chinook  spawning, 
whichever  date  is  earliest.  The  rationale 
for  designating  this  use  two  weeks  after 
the  start  of  chinook  spawning  is  that  the 
use  designation  is  for  the  whole  river 
segment  where  chinook  spawning 
occurs  but  the  early  spawning  generally 
occurs  in  the  higher  elevation  part  of  the 
river  segment.  EPA  believes  it  is 
reasonable  to  apply  the  criterion  two 
weeks  after  the  start  of  spawning 
upstream  because  the  criterion  applies 
throughout  the  water  body,  including 
the  downstream  extent  of  the  use  where 
spawning  typically  occurs  later. 

To  account  for  steelhead  fry 
emergence  after  May  15  in  waters  where 
salmon  and  steelhead  core  juvenile 
rearing  is  the  designated  use,  EPA 
decided  that  designating  the  salmon  and 
steelhead  spawning  through  fry 
emergence  use  where  it  occurs  in  these 
waters  through  June  15  would  be 
protective.  Although  steelhead  fry 
emerge  later  than  June  15  in  some 
waters,  those  waters  are  typically  the 
upstream  (i.e.,  high  elevation)  portion  of 
where  this  use  is  designated.  Thus,  in 
order  to  attain  the  criterion  for  this  use 
(i.e.,  13°C/55°F)  on  June  15  in  the 
downstream  extent  of  waters  where  this 
use  would  be  designated,  temperatures 
would  need  to  be  colder  on  June  15  in 
the  upstream  waters  and  therefore 


would  not  likely  reach  13°C/55=F  until 
later  in  the  year. 

Lastly,  because  the  timing  information 
is  well  known  for  salmonid  spawning  in 
the  lower  mainstem  rivers  and  the 
temperature  variation  within  these 
segments  is  small,  EPA  decided  to  also 
propose  a  salmon  and  steelhead 
spawning  through  fry  emergence  use 
where  and  when  spawning  and  fry 
emergence  occur  (based  on  the  OIDFVV 
database)  in  waters  where  salmon  and 
steelhead  migration  is  the  designated 
use.  Of  the  three  rivers  for  which  EPA 
is  proposing  the  migration  use,  the 
Snake  River  is  the  only  one  where 
spawning  and  fry  emergence  also 
occurs.  As  a  result,  it  was  unnecessary 
for  EPA  to  develop  a  generalized 
methodology  to  protect  the  spawning 
use  for  this  waterbody. 

In  summary,  EPA  proposes  to 
designate  the  times  and  places  for 
salmon  and  steelhead  spawning  through 
fry  emergence  use  as  follows: 

(1)  For  waters  where  EPA  is  proposing 
to  designate  salmon  and  trout  juvenile 
rearing  and  migration  (i.e..  the  18°C/ 
64°F  summer  maximum  criterion 
applies)  and  where  ODFW  distribution 
information  shows  salmon  (chinook, 
coho,  chum]  or  steelhead  spawning 
occurs,  EPA  is  also  proposing  to 
designate  the  salmon  and  steelhead 
spawning  through  fry  emergence  use 
from  October  15  through  May  15. 

(2)  For  waters  where  salmon  and 
steelhead  core  juvenile  rearing  is  the 
proposed  designated  use  (i.e.,  the  16°C/ 
61  °F  summer  maximum  criterion 
applies),  EPA  also  proposes  to  designate 
the  salmon  and  steelhead  spawning 
through  fry  emergence  use  for  the 
following  waters  and  associated 
timeframes: 

(a)  For  waters  where  ODFW 
distributiorL  information  shows  chinook 
spawning  and  steelhead  spawning 
occurs,  begiiming  the  earliest  of  (i)  2 
weeks  after  the  beginning  of  chinook 
spawning,  or  (ii)  the  start  of  peak 
chinook  spawning,  or  (iii)  October  15; 
and  ending  June  15; 

(b)  For  waters  where  ODFW 
distribution  information  shows  chinook 
spawning  occurs  (and  no  steelhead 
spawning  occiu-s),  beginning  the  earliest 
of  (i)  2  weeks  after  the  beginning  of 
chinook  spawning,  or  (ii)  the  start  of 
peak  chinook  spawning,  or  (iii)  October 
15;  and  ending  May  15; 

(c)  For  waters  where  ODFW 
distribution  information  shows 
steelhead  spawning  occurs  (and  no 
chinook  spawning  occurs),  from  October 
15  to  June  15;  and 

(d)  from  October  15  to  May  15  for  any 
waters  where  other  salmon  spawning 
(e.g.,  coho  or  chum)  occurs. 


(3)  For  waters  where  EPA  is  proposing 
to  designate  a  salmon  and  steelhead 
migration  use  (i.e..  20'C/68''F  criterion 
applies)  and  where  ODFW  distribution 
information  indicates  salmon  or 
steelhead  sjiawning  occurs.  EPA  is  also 
proposing  to  designate  the  salmon  and 
steelhead  spawning  through  fry 
emergence  use  from  the  beginning  of 
spawning  to  the  end  of  fry  emergence, 
as  indicated  on  the  maps  at  http:// 
\\'\uv. epa.gov/r1  Oearth/ 
federaloregon  wqs.htm. 

C.  Temperature  Criteria  for  Salmonid 
Uses 

1 .  Background 

Each  salmonid  life  stage  has  an 
optimal  temperature  range. 
Physiological  optimum  temperatures  are 
those  where  physiological  fimctions 
(e.g.,  growth,  swimming,  heart 
performance)  are  optimized.  These 
temperatures  are  generally  determined 
in  laboratory  experiments.  Ecological 
optimum  temperatures  are  those  where 
fish  do  best  in  the  natural  environment 
considering  food  availability, 
competition,  predation,  and  fluctuating 
temperatures.  All  are  important 
considerations  when  establishing 
numeric  temperature  criteria.  Exposure 
to  temperatures  above  the  optimal  range 
results  in  an  increased  severity  of 
harmful  effects,  often  referred  to  as  sub- 
lethal or  chronic  effects  (e.g..  decreased 
juvenile  growth  which  results  in 
smaller,  more  vulnerable  fish;  increased 
susceptibility  to  disease  which  can  lead 
to  mortality:  and  decreased  ability  to 
compete  and  avoid  predation),  as 
temperatures  rise  until  at  some  point 
they  become  lethal.  See  Temperatiire 
Guidance,  pp. 18-19. 

Water  temperatures  significantly 
affect  the  distribution,  health,  and 
survival  of  native  salmonids  in  the 
Pacific  Northwest.  Since  salmonids  are 
ectothermic  (cold-blooded),  their 
survival  is  dependent  on  external  water 
temperatures,  and  they  will  experience 
adverse  health  effects  when  exposed  to 
temperatures  outside  their  optimal 
range.  Salmonids  have  evolved  and 
thrived  under  the  water  temperature 
patterns  that  historically  existed  (i.e., 
prior  to  significant  anthropogenic 
impacts  that  altered  temperature 
patterns)  in  Pacific  Northwest  streams 
and  rivers.  Although  evidence  suggests 
that  historical  water  temperatures 
exceeded  optimal  conditions  for 
salmonids  at  times  during  the  summer 
months  on  some  rivers,  the  temperature 
diversity  in  these  unaltered  rivers 
provided  enough  cold  water  during  the 
summer  to  allow  salmonid  populations 
as  a  whole  to  thrive. 
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Pacific  salmon  populations  have 
historically  fluctuated  dramatically  due. 
to  climatic  conditions,  ocean 
conditions,  and  other  disturbances. 
High  water  temperatures  during  drought 
conditions  likely  affected  the  historical 
abundance  of  salmon.  In  general,  the 
increased  exposure  to  stressful  water 
temperatures  and  the  reduction  of 
suitable  habitat  caused  by  drought 
conditions  reduce  the  abundance  of 
salmon.  Human-caused  elevated  water 
temperatures  significantly  increase  the 
magnitude,  duration,  and  extent  of 
thermal  conditions  unsuitable  for 
salmonids. 

The  freshwater  life  histories  of 
salmonids  are  closelv  tied  to  water 
temperatures.  Cooling  rivers  in  the 
autumn  serve  as  a  signal  for  upstream 
migrations.  Fall  spawning  is  initiated 
when  water  temperatures  decrease  to 
suitable  temperaturos  Eggs  generallv 
incubate  over  the  winter  or  in  earlv 
spring  when  temperatures  are  coolest. 
Rising  springtime  water  temperatures 
may  serve  as  a  cue  for  downstream 
migration.  Temperature  can  also 
influence  the  life  histories  of  salmonid 
prey  and  allow  a  competitive  advantage 
for  non-native  species  such  as 
pikeminnow. 

Because  of  the  overall  importance  of 
water  temperature  for  salmonids  in  the 
Pacific  Northwest,  human-caused 
changes  to  natural  temperature  patterns 
have  the  potential  to  significantly 
reduce  the  size  of  salmonid  populations. 
Of  particular  concern  are  human 
activities  that  have  led  to  the  excess 
warming  of  rivers  and  the  loss  of 
temperature  diversity. 

Different  salmonid  species  have 
evolved  to  take  advantage  of  the  Pacific 
Northwest's  cold-water  environment  in 
different  ways.  Each  species  has  a 
unique  pattern  of  when  and  where  thev 
use  the  rivers,  and  even  for  a  specific 
species  this  pattern  of  use  ma\'  r:hange 
frr)m  year  to  year  This  diversity  in 
freshwater  life  history  is  a  critical 
evolutionary  trait  that  has  allowed 
salmonids  to  persist  in  a  freshwater 
environment  that  naturallv  fluctuates 
and  has  natural  disturbances. 

Therefore,  EP.^'s  proposed  water 
quality  standards  for  temperature 
include  protective  criteria  that  account 
for  the  natural  thermal  diversity  of 
streams  and  rivers.  In  proposing 
temperature  criteria  for  salmonids  uses. 
EPA  recognizes  that  (1 )  Salmonids  need 
specific  water  temperature  ranges  for 
their  various  life  stages;  (2)  the  natural 
thermal  temperature  regime  of  the  rivers 
and  streams  of  the  Pacific  Northwest 
were  naturally  thermallv  diverse, 
varying  spatially  and  temporally;  and 
(3)  salmonids  evolved  specific  life 


history  strategies  to  find  and  thrive  in 
the  cold  water  provided  by  these 
thermally  diverse  river  systems.  EPA 
believes  that  water  quality  standards  for 
temperature  should  take  this  natural 
thermal  diversity  into  account  in 
addition  to  setting  the  appropriate 
temperature  thresholds  necessary  to 
protect  the  various  life  stages  of 
salmonids.  The  water  quality  criteria 
EPA  is  proposing  today  address  both  of 
these  concepts  in  the  form  of  generally 
applicable  numeric  criteria 
corresponding  to  specific  use 
designations,  and  two  alternative 
criteria  that,  if  promulgated,  would 
apply  instead  of  the  numeric  criteria  on 
a  site-specific  basis.  The  first  proposed 
alternative  criterion  addresses  naturally 
warm  conditions:  when  the  natural 
thermal  condition  of  the  stream  is 
naturallv  warmer  than  the  otherwise 
a{)pli(:able  numeric  temperature 
criterion,  the  natural  temperature 
becomes  the  criterion.  The  second 
proposed  alternative  criterion  concerns 
waters  that  are  currently  cold;  if  the 
current  summer  maximum  stream 
temperature  is  colder  than  the  otherwise 
applicable'numeric  criterion,  the 
current  summer  maximum  temperature 
becomes  the  criterion. 

2.  EPA's  Basis  for  the  Proposed  Numeric 
Criteria 

Water  quality  criteria  must  protect  the 
associated  designated  use(s).  See  CWA 
section  ,303(c)(2)(A).  ,33  IJ.S.C. 
13  13(c)(2)(A).  and  40  CFR  131.5(a)(2). 
131. H((:)  and  131.11(a)(1).  Therefore,  a 
criterion  should  apply  to  the  whole 
extent  of  a  water  body  or  segment  for 
which  a  particular  use  is  designated. 
including,  in  the  case  of  tlowing  water 
bodies,  the  lowest  point  downstream 
where  the  use  is  designated.  B(!cause 
streams  generally  warm  progressively  in 
the  downstream  dinH:tion.  waters 
upstream  of  that  point  will  generally 
need  to  be  cooler  in  order  to  ensure  that 
the  criterion  is  met  throughout  the 
segment,  including  the  furthest  point 
downstream.  Thus,  a  water  body  that 
meets  a  temperature  criterion  at  the 
furthest  downstream  extent  of  the  water 
body  segment  where  the  use  is 
designated  will,  in  many  cases,  provide 
water  cooler  than  the  criterion  at  the 
upstream  extent  of  the  segment.  EPA 
took  this  into  consideration  when  it 
formulated  the  proposed  numeric 
temperature  criteria  contained  in 
today's  proposed  rule. 

EPA  regulations  also  require  that 
water  quality  standards  provide  for  the 
attainment  and  maintenance  of 
downstream  uses.  40  CFR  131.10(b). 
Thus,  the  designated  use  and  associated 
numeric  criteria  should  apply  upstream 


of  die  areas  of  actual  use  because 
temperatures  in  upstream  waters 
significantly  affect  the  water 
temperatures  where  the  actual  use 
occurs  and  upstream  waters  are  usually 
colder.  Of  course,  if  a  more  sensitive  use 
is  designated  upstream,  the  more 
protective  criterion  associated  with  that 
use  would  apply  upstream.  See  40  CFR 
131.11(a). 

The  numeric  temperature  criteria  EPA 
is  proposing  to  protect  the  salmonid 
designated  uses  are  the  same  criteria 
recommended  in  the  Temperature 
Guidance.  The  Guidance  included  two 
tables  summarizing  the  temperature 
considerations  for  each  life  stage  of 
Pacific  salmon  and  trout  and  bull  trout 
that  are  described  in  detail  in  the 
technical  issue  papers  that  are  the  basis 
for  the  Temperature  Guidance.  See  the 
record  for  this  proposed  rule  to  view  the 
issue  papers.  These  temperature 
considerations,  summarized  in  Tables 
III-l  and  ni-2  at  the  end  of  this  section, 
form  the  scientific  basis  for  EPA's 
proposed  numeric  temperature  criteria. 

EPA  requests  comment  on  the 
proposed  temperature  criteria  and 
methodology  and  scientific  judgments 
that  led  to  the  recommendations  in  the 
Temperature  Guidance  and  the  criteria 
in  this  proposed  rule.  Specifically.  EPA 
requests  comment  on  the  level  of 
conservatism  associated  with  proposing 
numeric  criteria,  considering  the 
temperature  ranges  identified  by  studies 
that  were  evaluated  in  the  Temperature 
Guidance.  The  level  of  conservatism 
should  be  considered  along  with  the 
conservative  approach  of  applying  the 
criteria  as  the  7DADM  of  the  second 
warmest  year  of  ten  years  at  the 
downstream  end  of  the  affected 
segment:  see  discussion  below). 

The  metric  EPA  is  proposing  for  all 
the  numeric  criteria  is  the  maximum 
seven-day  a\erage  of  the  daily 
maximum  temperatures  (7DADM).  A 
7DADM  value  is  calculated  by  adding 
the  daily  maximum  temperatures 
recorded  at  a  site  on  seven  consecutive 
days  and  dividing  by  seven.  The 
maximum  7DADM  is  the  highest 
recorded  7DADM  for  the  year  (i.e.,  the 
warmest  week). 

The  7DADM  is  similar  to  the 
maximum  weekly  average  temperature 
metric  used  previously  by  EPA  for  its 
national  temperature  criteria 
recommendations.  However,  EPA 
proposes  to  use  the  7DADM  metric 
because  it  describes  the  maximum 
temperatures  in  a  stream,  but  is  not 
overly  influenced  by  the  maximum 
temperature  of  a  single  day.  Thus,  it 
reflects  an  a\'erage  of  maximum 
temperatures  that  fish  are  exposed  to 
over  a  week-long  period.  Since  this 
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metric  is  oriented  to  daily  maximum 
temperatures,  it  can  be  used  to  protect 
against  acute  effects,  such  as  lethality 
and  migration  blockage  conditions. 

This  metric  can  also  be  used  to 
protect  against  sub-lethal  or  chronic 
effects  [e.g.,  temperatiu'e  effects  on 
growth,  disease,  smoltification,  and 
competition),  but  the  resultant 
cumulative  thermal  exposure  fish 
experience  over  the  course  of  a  week  or 
more  needs  to  be  considered  when 
selecting  a  7DADM  value  to  protect 
against  these  effects.  EPA's  general 
conclusion  from  studies  on  fluctuating 
temperature  regimes  (which  is  what  fish 
generally  experience  in  rivers)  is  that 
fluctuating  temperatures  increase 
juvenile  growth  rates  when  mean 
temperatures  are  colder  than  the 
optimal  growth  temperature  derived 
from  constant  temperature  studies,  but 
will  reduce  growth  when  the  mean 
temperatiue  exceeds  the  optimal  growth 
temperature.  See  "Issue  Paper  5: 
Summary  of  Technical  Literatiue 
Examining  the  Physiological  Effects  of 
Temperature  on  Salmonids,"  prepared 
as  part  of  the  EPA  Region  10 
Temperature  Water  Quality  Criteria 
Guidance  Development  Project.  EPA- 
910-D-01-O05,  May  2001,  pp.  51-56. 
When  the  mean  temperatiu-e  is  above 
the  optimal  growth  temperature,  the 
"mid-point"  temperature  between  the 
mean  and  the  maximum  is  the 
"equivalent"  constant  temperature.  This 
"equivalent"  constant  temperature  then 
can  be  directly  compared  to  laboratory 
studies  done  at  constant  temperatures. 
For  example,  a  river  with  a  7DADM 
value  of  18°C/64°F  and  a  15°C/58°F 
weekly  mean  temperature  will  be 
roughly  equivalent  to  a  constant 
laboratory  study  temperature  of  16.5°C/ 
61.7°F  (mid-point  between  15°C/58°F 
and  18X/65°F).  Thus,  both  maximum 
and  mean  temperatures  are  important 
when  determining  a  7DADM  value  that 
is  protective  against  sub-lethal/ chronic 
temperature  effects.  See  the 
Temperature  Guidance,  pp. 19-20. 

As  discussed  in  the  Temperature 
Guidance,  many  rivers  and  streams 
occupied  by  salmon  and  steelhead  in 
the  Pacific  Northwest  have  a  3°C/5°F 
difference  between  the  7DADM  and  the 
weekly  mean  temperatiue.  So,  for  many 
streams  occupied  by  salmon  and 
steelhead,  a  protective  7DADM 
temperature  is  approximately  1.5°C/ 
2.7°F  higher  than  a  protective  constant 
temperature  derived  from  laboratory 
studies.  Id.  For  bull  trout  streams,  where 
the  difference  between  the  7DADM  and 
the  weekly  mean  is  smaller  because 
there  is  less  diurnal  variation,  a 
protective  7DADM  temperature  is 
approximately  0.5°C/0.9°F  higher  than  a 


protective  constant  temperatiue  derived 
from  laboratory  studies.  Id. 

3.  Numeric  Temperature  Water  Quality 
Criteria  for  EPA's  Salmonid  Use 
Designations 

J.  Temperature  Criteria  for  Waters 
Designated  for  Bull  Trout  Juvenile 
Rearing  and  Spawning.  EPA  proposes  a 
12°C/54°F  maximum  7DADM  numeric 
criterion  (which  roughly  translates  to  an 
equivalent  constant  temperature  of 
11.5°C/52.7°F)  for  waters  designated  for 
a  bull  trout  juvenile  rearing  and 
spawning  use  to;  (1)  Protect  juvenile 
bull  trout  from  lethed  temperatures  (22- 
23°C/72-73°F  constant);  (2)  provide 
conditions  during  the  period  of  summer 
maximum  temperature  at  the  upper  end 
of  the  optimal  temperatiue  range  when 
food  is  limited  for  juvenile  growth  (8- 
12°C/46-54°F  constant),  thus  providing 
optimal  temperatures  for  other  times  of 
the  year;  (3)  provide  temperatures  where 
juvenile  bull  trout  are  not  at  a 
competitive  disadvantage  with  other 
salmonids  (greater  than  12°C/54°F 
constant);  and  (4)  provide  temperatures 
that  are  consistent  with  the 
temperatures  observed  in  field  studies 
identifying  where  juvenile  bull  trout 
have  the  highest  probability  to  occur 
(12-13°C/54-55°F  daily  maximum).  See 
Table  III-2. 

When  determining  the  overall  optimal 
range  for  bull  trout  juvenile  rearing, 
EPA  reviewed  both  laboratory  and  field 
data  and  considered  both  physiological 
and  ecological  aspects.  Optimal  growth 
under  limited  food  rations  in  laboratory 
experiments,  preference  temperatures  in 
laboratory  experiment?  where  fish  select 
between  a  gradient  of  temperatures,  and 
field  studies  on  where  rearing 
predominately  occurs  are  three 
independent  lines  of  evidence  that  form 
the  basis  for  identifying  the  optimal 
temperature  range  for  bull  trout  rearing 
in  the  natural  environment.  These  three 
lines  of  evidence  show  very  consistent 
results,  with  the  optimal  range  between 
8-12''C/46-54^F  for  bull  trout  juvenile 
rearing.  See  the  Temperature  Guidance. 

EPA  is  proposing  that  this  numeric 
criterion  apply  to  the  warmest  times  of 
the  summer,  the  warmest  years  (except 
for  the  wai-mest  year  out  of  ten),  and 
throughout  the  water  body  or  segment, 
including  the  lowest  downstream  extent 
of  that  waterbody  or  segment  designated 
for  that  use.  Because  of  the  conservative 
nature  of  how  this  criterion  is  applied 
to  the  water  body,  EPA  believes  that  it 
is  appropriate  to  propose  this  numeric 
criterion  near  the  warmer  end  of  the 
optimal  temperature  range  for  bull  trout 
rearing.  EPA  expects  that  a  numeric 
criterion  near  the  warmer  end  of  the 
optimal  range  that  is  applied  during  the 


period  of  summer  maximum 
temperatures  is  likely  to  result  in 
temperatures  near  the  middle  of  the 
optimal  range  for  most  of  the  spring 
through  fall  in  the  segments  where  most 
of  the  rearing  use  occurs.  EPA  has 
identified  three  reasons  for  this.  First,  if 
the  criterion  is  met  during  the  summer 
maximum  period,  then  temperatures 
will  be  colder  than  that  value  during  the 
rest  of  the  year.  Second,  because  the 
criterion  would  apply  throughout  the 
water  body  or  segment  including  the 
furthest  point  downstream  where  the 
use  is  designated,  temperatiu-es  will 
generally  be  colder  as  you  move 
upstream  in  the  waterbody  or  segment. 
Finally,  the  criterion  must  be  met  in  the 
warmest  years  (except  for  the  warmest 
year  in  ten),  so  that  in  most  years,  the 
waters  will  be  colder. 

As  mentioned  previously,  the 
scientific  literature  indicates  that  water 
with  a  temperature  of  9°C/48°F  is 
necessary  for  the  protection  of  bull  trout 
spawning.  See  Table  II1-2.  For  a  more 
detailed  explanation  of  why  EPA 
believes  the  proposed  12°C/54'^F 
summer  maximum  criterion  would 
protect  bull  trout  spawning,  see  section 
III.B.2.vi. 

For  four  water  bodies  where  EPA  is 
proposing  a  12°C/54=F  7DADM  criterion 
to  protect  bull  trout  spawning,  FWS 
believes  that  criterion  may  not  be 
protective.  In  these  waters,  dams  delay 
the  natvual  seasonal  cooling  of  waters  in 
the  fall  to  an  extent  that  may  prevent 
waters  from  cooling  to  9°C/48'"F 
downstream  at  times  of  the  year  when 
bull  trout  spawning  occius.  The  four 
locations  identified  by  FWS  are 
segments  immediately  downstream  of: 
Laurence  Lake  Reser\'oir  (Hood  River 
Basin  on  the  Middle  Fork  of  the  Hood 
River):  Melhorne  Reservoir  and  Clear 
Creek  Reservoirs  (Pine  Creek  Sub-Basin 
of  Powder  Basin);  and  Carmen  Reservoir 
(behind  Carmen  dam  in  the  Willamette 
Basin,  on  the  McKenzie  River  above 
Blue  River). 

EPA  r^uests  comment  on  two 
approaches  to  address  the  four 
identified  water  body  segments  where 
this  situation  occurs.  First,  EPA  requests 
comment  on  whether  a  numeric 
criterion  of  9"C/48''F  is  necessary  in 
these  waters  at  the  time  of  spawning  (in 
addition  to  the  12=C/54"F  7DADM 
criterion)  to  protect  the  designated  use 
of  bull  trout  spawning.  Such  a  criterion 
would  apply  immediately  downstream 
of  each  reservoir,  starting  at  the 
beginning  of  the  spawning  period.  The 
proposed  bull  trout  spawning  and 
rearing  use  designation  continues 
downstreEun  of  each  reservoir  for  some 
distance,  and  some  warming  could 
occur  as  the  water  moves  downstream 
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from  the  r''.st'rv(iir  EPA.  however, 
belifvfs  that  applying  a  9  C/48-F 
criterion  immediately  below  the 
resor\nir  would  be  protective  berause  of 
the  applu;ation  of  the  criterion  tht  re  at 
the  earliest  spawnint;  dates.  Tvpicall'. , 
bull  trout  spavvnin;4  begins  at  the  upper 
end  of  the  range  of  waters  in  which 
spawning  occurs,  and  graduallv  nio\(>s 
downstream  as  temperatures  naturally 
cool  due  to  seasonal  weather  changes. 
Thus,  applying  a  9  C/48  F  criterion 
immediately  below  the  reservoir  at  the 
start  of  the  spawning  time  period  would 
mean  that  temperatures  downstream  are 
likely  to  cool  naturally  later  in  the 
spawning  period. 

Second.  EPA  also  requests  public 
comment  on  a  narrative  pr.)\-isii:)n  that 
would  limit  temperature  increases 
during  spawning  times  to  no  more  than 
0  J  C/0.5'F  greater  than  the  otherwise 
applicable  criterion  iminediatelv 
downstream  of  the  reservoir  relative  to 
the  water  temperature  upstream  of  the 
reservoir  EPA  believes  this  [jrchibition 
of  any  significant  warming  would  be 
protective  because  in  each  ca.se,  EPA  is 
proposing  to  designate  bull  trout 
spawning  and  rearing  upstream  of  the 
reser\oir,  which  will  make  the  IJ-C/ 
54  F  summer  maximum  criterion 
applicable  there  As  discussed  above, 
seasonal  temperature  cycles  would  be 
exppcted  to  cool  those  upstream  waters 
to  the  9  C/48  F  temperature  that  is 
protective  of  spawning  in  time  for  the 
fall  time  periods  wht-n  spawning  occurs 
Limiting  the  temperature  increase  from 
these  reservoirs  to  this  insignificant 
increment  would  therefore  be  expected 
to  protf>ct  the  bull  trout  spawning  below 
the  reservoirs 

EPA  believes  it  is  important  to 
consider  the  attainability  of  the  bull 
trout  rearing  and  spawning  use  and 
accompanying  criterion  EP.-\  is 
proposing  .-Xs  ^urh.  EP.\  will  consider 
data  and  information  submitted 
regarding  the  attainability  of  this  use 
and  criterion  on  the  water  bodies  where 
it  IS  proposed,  including  data  regarding 
attainability  of  the  additional  criteria  it 

15  considering  for  the  four  water  bodies 
mentioned  above. 

/;.  Temperature  Criteria  for  Waters 
Designated  for  Salmon  and  Steelhead 
Core  Juvenile  Rearing  EPA  proposes  a 

16  C/61  F  maximum  7DADM  numeric 
criterion  (which  roughlv  translates  to  an 
equivalent  constant  temperature  of 

14  5  c;.'58  F)  for  waters  designated  for 
salmon  and  steelhead  core  juvenile 
rearing  to:  (1)  Protec;t  juvenile  salmon 
anil  trout  from  lethal  temperatures  (2.3- 
26  C/73-79-F  constant);  (2)  provide 
c;onditions  during  the  period  of  summer 
maximum  temperature  at  the  upper  end 
of  the  optimal  temperature  range  when 


food  IS  limited  for  |uveniie  growth  (10- 
16^C/5l)-61  F  constant),  thus  providing 
optimal  temperatures  for  other  times  of 
the  vear;  (.3)  protect  against  tomperature- 
indiu:ed  elev.ited  disease  rates  (14-17  C/ 
57-b3'F  constant);  and  (4)  provide 
temperatures  that  juvenile  salmon  and 
trout  prefer,  as  demonstrated  bv  studies 
indi(  ating  fish  in  high  densities  at  these 
temperatures  (10-17  (;/50-63°F 
constant  or  less  than  18''C/64''F 
7DADM).  5w  Table  III-l. 

When  determining  the  overall  optimal 
temperature  range  for  salmon  and 
steelhead  juvenile  rearing,  EPA 
reviewed  both  laboratorv  and  field  data 
and  considered  both  phvsiological  and 
ecological  aspects.  Optimal  growth 
under  limited  food  rations  in  laboratory 
experiments,  preference  temperatures  in 
laboratorv  experiments  where  fish  select 
between  a  gradient  of  temperatures,  and 
field  studies  on  where  rearing 
predominately  occurs  are  three 
independent  lines  of  evidence  that  form 
the  basis  for  identifying  the  optimal 
temperature  range  for  salmon  and 
steelhead  juvenile  rearing  in  the  natural 
environment.  These  three  lines  of 
evideni:e  show  very  consist<'nt  results. 
with  the  optimal  range  between  10- 
IB^C/SO-fil   [■'  for  salmon  and  steelhead 
juvenile  rearing.  See  the  Temperature 
Guidance. 

EPA  is  proposing  th.it  this  numeric 
criterion  appiv  to  the  warni(!st  times  of 
the  summer,  tlie  warmest  vears  (except 
for  the  warmest  vear  in  ten),  and  and 
throughout  the  water  hodv  or  segment. 
including  the  lowest  downstream  extent 
of  the  waterbody  or  segment  designated 
for  that  use.  Because  of  the  conservative 
nature  of  how  this  i:riterion  is  applied. 
EPA  believes  that  it  is  appropriate  to 
propose  numeric  criteria  near  the 
warmer  end  of  the  optimal  temperature 
range  ior  core  juvenile  salmon  and  trout 
rearing.  EPA  expects  that  a  numeric 
criterion  near  the  warmer  imd  of  the 
optimal  range  that  is  applied  during  the 
period  of  summer  maximum 
temperatures  is  likely  to  result  in 
temperatures  near  the  middle  of  the 
optimal  ranqe  for  most  of  the  spring 
through  t.ill  in  the  segments  where  most 
of  the  rearing  use  occ;iirs.  EPA  has 
identified  three  reasons  for  this.  First,  if 
the  criterion  is  met  during  the  summer 
maximum  [)eriod.  then  temperatures 
will  be  (older  than  that  value  during 
most  of  the  rest  of  the  year.  Second, 
because  thi-  c  riterion  would  applv 
throughmit  the  waterbodv  or  segmimt. 
ini  hiding  the  furthest  point  downstream 
where  the  use  IS  design.ited. 
temperatures  will  generallv  be  colder 
throughout  the  rest  of  the  waterbodv  or 
segment    Finallv.  criierion  must  be  met 
in  the  warmest  years  (except  for  the 


warmest  year  in  ten),  so  that  in  most 
years,  the  waters  will  be  colder. 

Hi.  Temperature  Criteria  for  Waters 
Designated  for  Salmon  and  Trout 
fuvenile  Rearing  and  Migration.  EPA 
proposes  an  18°C/64°F  maximum 
7DADM  criterion  (which  roughly 
translates  to  an  equivalent  constant 
temperature  of  16.5=C/62''F)  for  waters 
designated  for  salmon  and  trout  juvenile 
rearing  and  migration  to:  (1)  Protect 
against  lethal  conditions  for  both 
juveniles  and  adults  (21-22'C/70-72°F 
constant);  (2)  prevent  migration 
blockage  conditions  for  migrating  adults 
(21-22"C/70-72=F  average);  (3)  provide 
optimal  or  near  optimal  juvenile  growth 
conditions  (under  limited  food 
conditions)  during  the  summer 
maximum  conditions  and  optimal 
conditions  during  the  rest  of  the  year 
(10-16-C/,50-61=F  constant);  and (4) 
prevent  adults  and  juveniles  from  high 
disease  risk  and  minimize  the  exposure 
time  to  temperatures  that  can  lead  to 
elevated  disease  rates  (14-17°C/57-63^'F 
constant).  SVe  Table  III-l. 

Data  and  information  in  the  record 
indicates  that  salmon  and  steelhead  will 
use  waters  that  are  warmer  than  their 
optimal  thermal  range  during  the 
summer  and  that  portions  of  rivers  and 
streams  in  the  Pacific  Northwest 
naturally  {i.e..  absent  human  impacts) 
were  historically  warmer  than  the 
optimal  thermal  range  for  salmonids 
during  the  period  of  summer  maximum 
temperatures.  Therefore.  EPA  proposes 
a  7DADM  numeric  temperature  criterion 
that  is  slightly  warmer  than  the  optimal 
thermal  range  for  salmon  and  steehead 
to  protect  this  use.  EPA  believes  this 
criterion  would  provide  sufficient 
protection  from  lethal  conditions  and 
sub-lethal  effects  that  would 
significantly  adversely  affect  these  uses. 
As  a  result,  if  this  value  is  met  during 
the  period  of  summer  maximum 
temperatures,  then  during  other  times  of 
the  summer  and  the  rest  of  the  vear. 
tiMiiperatures  will  likely  be  within  the 
optimal  temperature  range.  An 
additional  level  of  protection  is 
provided  by  requiring  the  criterion  to  be 
met  during  the  warmest  years  (except 
for  the  warmest  year  in  ten),  thus 
ensuring  that  the  water  will  be  colder  in 
most  years. 

;;-.  Temperature  Criteria  for  Waters 
Designated  for  Salmon  and  Steelhead 
Migration.  As  discussed  in  section 
llI.B.2.iv,  the  salmon  and  steelhead 
migration  use  applies  to  the  lower 
Willamette  River,  a  portion  of  the  John 
Day  River,  and  a  portion  of  the  Snake 
River.  To  protect  salmon  and  steelhead 
migration.  EPA  proposes  a  20''C/68°F 
maximum  7DADM  numeric  criterion  in 
conjunction  with  a  requirement  to 
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ensure  the  presence  of  well-distributed 
cold  water  refugia.  This  20°C/68°F 
criterion  roughly  translates  to  an 
equivalent  constant  temperature  of 
about  19-20°C/66-68°F  because  the 
large  mainstem  rivers  where  this  use  is 
proposed  have  little  diurnal  variation. 
Well-distributed  cold  water  refugia  are 
portions  of  a  river  with  cooler  nighttime 
temperatures,  or  portions  of  a  river  that 
are  cooler  during  the  day,  that  allow 
salmon  and  steelhead  to  migrate 
through  the  river  segment  with  minimal 
stress.  Spatial  cold  water  refugia  are 
waters  that  are  at  least  2°C/4°F  colder 
than  the  daily  maximum  temperatiu-e  at 
the  nearest  location  in  the  main  river 
channel.  Spatial  cold  water  refugia 
results  from  cold  tributaries  and  cooler 
groundwater  flow  entering  into  a 
warmer  river.  Temporal  cold  water 
refugia  are  waters  in  rivers  at  times  of 
the  day  when  water  temperatures  are  at 
least  2''C/4°F  colder  than  the  daily 
maximum  temperatures  on  that  day  in 
the  main  river  channel  (from  diurnal 
temperature  variation  in  a  river),  and  are 
waters  in  rivers  on  days  in  the  summer 
when  maximum  water  temperatures  are 
at  least  2°C/4°F  colder  than  the  summer 
maximum  temperature  (from  seasonal 
temperature  variation). 

EPA  believes  that  a  20°C/68°F 
criterion  accompanied  by  a  narrative 
criterion  to  ensure  the  presence  of  well- 
distributed  cold  water  refugia  woidd 
protect  migrating  juveniles  and  adults 
from  lethal  temperatures  and  would 
prevent  migration  blockage  conditions. 
However,  information  in  the  record 
indicates  that  many  sublethal  effects 
could  occur  without  cooler  nighttime 
temperatures  or  portions  of  the  river 
that  are  cooler  during  the  day,  rendering 
the  numeric  criterion  of  20°C/68°F  alone 
unprotective  of  the  designated  use.  See 
Temperature  Guidance,  pp.  28-30.  In 
such  a  situation,  even  if  the  river  meets 
a  20°Cy68°F  criterion  for  maximimi 
temperatures,  the  duration  of  exposiue 
to  20°C/68°F  temperatures  may  cause 
adverse  effects  in  the  form  of  increased 
disease  and  decreased  swimming 
performance  in  adults,  and  increased 
disease,  impaired  smolUfication, 
reduced  growth,  and  increased 
predation  for  late  emigrating  juveniles 
(e.g.,  fall  Chinook  in  the  Columbia  and 
Snake  Rivers).  Therefore,  in  order  to 
protect  this  use,  it  is  appropriate  to 
accompany  the  numeric  criterion  of 
20°C/68°F  with  a  narrative  provision 
that  would  require  protection  of  well- 
distributed  cold  water  refugia. 

EPA  believes  the  amount  of  cold 
water  refugia  woidd  be  sufficient  to 
protect  this  use  if  a  typical  migrating 
salmon  or  steelhead  could  access  waters 
that  are  18°C/64°F  or  colder  for  at  least 


12  hom-s  a  day.  Salmon  and  steelhead 
that  are  exposed  to  18°C/64°F  for  half 
the  day  and  up  to  20°C/68°F  for  the 
remainder  of  the  day  are  likely  to  be  at 
less  risk  than  if  these  fish  were 
continuously  exposed  to  20°C/68°F 
because  studies  show  the  severity  of 
adverse  effects  from  elevated  water 
temperatures  increases  significantly  as 
temperatures  reach  20-21°C/68-70°F. 

As  a  practical  matter,  this  provision  is 
likely  to  be  implemented  during 
establishment  of  a  Total  Maximum 
Daily  Load  (TMDL),  because  all  the 
waters  where  EPA  is  proposing  for  this 
use  currently  do  not  attain  20°C/68°F. 
thus  a  TMDL  is  required  based  on  the 
numeric  criteria.  When  applying  this 
narrative  criterion  in  the  context  of  a 
TMDL,  the  State  or  EPA  would  identify 
the  existing  cold  water  refugia  and 
determine  whether  or  not  they  were 
sufficient  to  protect  the  use.  Existing 
cold  water  refugia  would  be  identified 
in  the  TMDL  and  the  existing 
temperatures  of  the  cold  water  refugia 
would  be  the  applicable  numeric 
criteria  for  those  water  segments.  Thus, 
the  TMDL  would  be  the  document 
where  the  narrative  cold  water  refugia 
criteria  is  translated  into  niuneric  terms. 
If  the  existing  cold  water  refugia  were 
insufficient  to  protect  the  use,  then 
additional  cold  water  refugia  sufficient 
to  protect  the  use  would  also  be 
identified  and  expressed  in  nvuneric 
terms  in  the  TMDL.  Depending  on  how 
the  TMDL  is  structured,  the  expression 
of  cold  water  refugia  in  numeric  terms 
might  also  occvu'  during  the 
development  of  watershed  plans  to 
implement  the  TMDL  rather  than  in  the 
TMDL  itself.  In  addition,  the  watershed 
plans  may  contain  measures  to  protect 
and  restore  the  cold  water  refugia. 

In  the  future,  as  these  waters  come 
into  attairunent  of  the  20°C/68°F 
nmneric  criterion,  attsiinment  of  the 
specific  numeric  cold  water  refugia 
criteria  identified  in  the  TMDL  or 
watershed  plan  will  also  need  to  be 
assessed  to  determine  the  attainment 
status  of  these  waters. 

In  the  NPDES  permitting  context, 
existing  cold  water  refugia  are  required 
to  be  protected.  Where  additional  cold 
water  refugia  have  not  yet  been 
identified,  EPA  believes  it  is 
impracticable  to  do  so  in  the  context  of 
an  individual  NPDES  permit  because 
this  assessment  requires  an  evaluation 
of  the  adequacy  of  the  existing  cold 
water  refugia  on  the  water  body  as  a 
whole  and  is  likely  to  be  data  intensive. 
EPA  believes  this  kind  of 
comprehensive  assessment  is  only 
practicable  in  the  context  of  TMDL 
development.  Once  the  TMDL  is 
completed,  however,  any  wasteload 


allocations  to  protect  either  existing  or 
new  cold  water  refugia  must  be 
incorporated  into  NPDES  permits 
during  the  next  permit  cycle. 

EPA  seeks  comment  on  whether  a 
18''C/64°F  7DADM  criterion  (without 
well-distributed  cold  water  refugia) 
would  be  a  more  appropriate  criterion 
for  protection  of  the  salmon  and 
steelhead  migration  use.  since  the 
record  shows  that  it  would  be  equally 
protective  of  the  use  and  may  be  more 
straight  forward  to  implement  than  the 
20°C/68°F  with  a  narrative  criterion  for 
well-distributed  refugia.  See  EPA 
Temperatvue  Guidance,  ppl5-25.  EPA, 
however,  believes  18°C/64''F  throughout 
the  waters  would  be  extremely  costly  to 
attain  as  compared  to  the  20°C/68°F 
with  a  narrative  criterion  for  well- 
distributed  refugia. 

V.  Temperature  Criteria  for  Waters 
Designated  for  Salmon  and  Steelhead 
Spawning  Through  Fry  Emergence.  EPA 
proposes  a  13°C/55°F  maximum 
7DADM  criterion  (which  roughly 
translates  to  an  equivalent  constant 
temperatiu-e  of  11.5°C/53°F)  for  this  use 
(diuring  the  time  of  year  when  it  applies) 
to:  (1)  Protect  gametes  inside  adults 
prior  to  spavraing  (less  than  13°C/55°F 
constant),  (2)  provide  temperatures  at 
which  spawning  is  most  frequently 
observed  in  the  field  (4-14°C/39-57°F 
daily  average),  and  (3)  provide 
protective  temperatxu-es  for  egg 
incubation  (4-12°C/39-54°F  constant 
for  good  survival  and  6-10°C/43-50°F 
constant  for  optimal  range)  that  occurs 
over  the  winter  (salmon)  and  spring 
(trout),  assuming  the  typical  annual 
thermal  pattern.  As  discussed  in  section 
IIl.B.l,  EPA  believes  that  in  many  water 
bodies,  attainment  of  the  summer 
maximum  criteria  for  all  the  other 
proposed  designated  uses  will  result  in 
attaiEunent  of  the  13°C/55°F  maximimi 
7DADM  criterion  for  protection  of 
salmon  and  steelhead  spawning  through 
fry  emergence. 

4.  Alternative  Criteria 

J.  EPA 's  Basis  for  the  Proposed 
Natural  Conditions  Criterion.  EPA  is 
proposing  an  alternative  criterion  for 
natural  conditions  that  would  apply 
instead  of  the  numeric  criterion,  where 
applicable.  The  criterion  would  require 
that  where  a  water  body  or  segment's 
water  temperature  vmder  natural 
conditions  exceeds  the  numeric 
criterion  identified  above,  then  the 
natural  condition  woidd  be  the 
applicable  water  quality  criterion. 
Natural  temperatures  are  those  that 
would  exist  in  the  absence  of  human 
activities  that  alter  stream  temperatures. 
EPA  views  numeric  criteria  that  reflect 
natiu-al  conditions  to  be  protective  of 
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salnionid  desiynated  uses  hecausc  rivor 
tf'mpcraturcs  prior  tn  human  impacts 
clearly  supportr-d  hi-althv  salmnnid 
populations.  EPA  intends  that  th<> 
estimatf  of  the  temperature  reflecting 
natural  conditions  he  determined  h\  the 
State  or  EPA  using  a  s(  lentdu  alK- 
defonsible  method  that  utilizes  the  best 
a\ailable  data,  as  indicated  in  the 
[imposed  rule  at  4t)  CFK  in  .?9(d)(l). 
Tvpically,  this  determination  is  made  in 
the  context  of  a  TMDL.  EPA  recognizes, 
however,  that  there  will  always  be 
un(  ertainties  in  estimating  natural 
c:ondition>   Potential  soun  es  of 
uncertainty  are  numerous,  including, 
but  n(Jt  limited  to.  data  gaps, 
measurement  errors,  model  errors, 
omissions  in  identification  of  impacts. 
and  aggregation  errors.  It  is  important 
that  regulatory  agencies  document  the 
sources  of  uncertainty  in  anv 
assessment  for  the  benefit  of  decision- 
makers, stakeholders,  and  the  public. 

Where  the  natural  temperature 
conditions  so  estimated  exceeds  20°C/ 
68''F,  EP.-\  proposes  that  the  river  must 
have  weli-ilistributed  cold  water  refugia. 
EPA  views  cold  water  rehigia  to  be  an 
important  aspect  of  the  natural 
condition  that  must  be  specifically 
identified  in  waters  where  the  estimated 
natural  condition  exceeds  20  (^/B8  F 
because  of  the  significant  adverse  effects 
to  salmon  and  steelhead  exposed  to 
temperatures  exceeding  20°C/68''F  See 
Table  1    \VelI-distril)uted  cold  water 
refugia  allows  salmon  and  steelhead  to 
minimize  their  exposure  to 
temp<>ratures  that  exceed  20'C/68-F.  As 
discussed  in  section  III,C..:i.iv.,  EPA 
believes  the  amount  of  cold  water 
refugia  would  be  sufficient  if  salmon  or 
steelhead  could  access  waters  that  are  at 
least  2  C/4  F  colder  than  the  estimated 
natural  maximum  temperature  for  the 
main  channel  for  at  least  12  hours  a  day. 
Refer  to  section  IH.C.S.iv.  for  a 
discussion  nn  how  cold  water  refugia 
should  be  addressed  in  the  context  of 
TMDLs,  NPDES  permits,  and  waterbodv 
assessments. 

(henipw  at  Mf^thods  to  Estimate 
Witural  Backgrounc]  Tf^mperatures: 
There  are  a  number  of  different  ways  of 
estimating  natural  temperature 
r:r>nditions  for  the  purposes  of  applying 
this  proposed  narrative  criterion.  These 
inc  lude:  (1)  Demonstrating  that  current 
temperatures  reflect  natural  conditions, 
(2)  using  a  non-degraded  reference 
stream  for  comparison,  {'.i]  using 
historical  temperature  data.  (4)  using 
statistical  or  computer  simulation 
models,  and  (5)  assessing  the  historical 
distribution  of  salmonids.  There  mav  be 
other  wavs  as  well   Each  approach  has 
its  strengths  and  weaknesses  and 
therefore  mav  or  m.u  not  be  most 


appropriate  for  a  given  situation. 
Moreover,  all  of  thesi-  aj.'proaches  have 
uhcertaintv,  which  should  be 
([uantitatively  de.scribec^  wh(!re  possible. 
EPA  encouragi's  the  use  of  a 
combination  of  approaches  to  estimate 
natural  background  temperatures,  where 
feasible.  Below  is  an  over\iew  of  the 
five  ripproac  hes  listed  above. 

l)^'lllllnstI■lltlng  I'hat  Current 
Temperatures  Reflect  Natural 
Cnnciitinns  Under  this  approach,  the 
past  and  present  hiiiiian  activities  that 
could  impai  t  the  river  teiiiperatiires  are 
documented  ,ind  a  tet  hnii  al 
demonstration  is  made  that  the  human 
activities  (1,1  Mill  I  urrentlv  impact 
temperatures    This  approach  i.s  most 
applicable  to  non-degraded  watersheds 
(e.g.,  State  and  National  |)arks. 
wilderness  ureas,  and  protected  .State 
and  National  lands).  These  watersheds 
can  be  used  as   ■retiTence"  streams  for 
estimating  ttie  natiir.il  background 
temperatures  of  degr,ided  streams  (see 
below).  If  there  is  a  small  human  impai  t 
on  temperatures,  it  may  also  l)e  possible 
to  estimate  the  human  inifi.ict  ,uid 
subtr.ict  It  from  i  urreiit  temperatures  to 
calculate  the  natural  temperatures 

Comparisons  to  a  Hetereru  e  Stream   It 
is  often  reason.ible  to  assume  that  the 
natural  temperatures  ot  ,i  thermalh- 
degraded  stream  are  smnl.ir  to  those  of 
a  non-degraded  stream,  so  long  as  the 
locatirin.  landscape  (ontexl.  and 
physic:al  structure  of  the  stream  are 
sufficiently  similar.  The  (  hallenge  to 
this  approach  is  finding  .i  reference 
stream  that  is  of  sinul.ir  location. 
landscape  context,  and  physical 
structure.  Because  large  rivers  are 
unique  and  most  in  the  Pacific 
Northwest  have  been  signifi(  antiv 
impacted  by  human  acti\  ities.  this 
approach  is  most  appiu  .ihle  tn  smalliT 
streams  where  a  reference  stn'.im  with 
current  temperatures  at  natural 
conditions  exists. 

Historical  Temperaturr  l)<itn   For 
some  rivers,  historical  temper, itiire  data 
are  available  th,it  reflect  teniper.itures 
prior  to  human  intluences  on  tiie  river's 
temperature  regime,  and  (an  he  used  as 
an  estimate  of  natural  temperatures. 
Factors  that  lend  uncertainty  to  historic 
temperature  data  are  thi;  uncertain 
nature  of  the  quality  of  the  data  ,ind 
whether  or  not  humans  affei  ted 
temperature  prior  to  d,it,i  (  olle<  tion. 
Further,  histoin  ,il  teiiijieratu'-e  data 
often  do  not  adequately  capture  the 
spatial  and/or  temporal  vari.ihility  in 
stream  temperature  due  to  limited 
spatial  or  temporal  sampling.  Historii  al 
data  may  be  useful,  however,  for 
verif\-ing  estimates  ot  modeled  natural 
temperatures. 


Temperature  Models:  Two  major 
methods  have  been  commonly  used  for 
water  quality  modeling  in  the  United 
States  over  the  last  20  years:  (1) 
Statistical  models,  which  are  based  on 
observed  relationships  between 
variables  and  are  often  used  in 
conjunction  with  measurements  from  a 
reference  location,  and  (2)  process-based 
models,  which  attempt  to  quantify  the 
natural  processes  acting  on  the  water 
body  Process-based  models  are  often 
employed  when  no  suitable  reference 
locations  can  be  identified. 

Statistical  models,  also  referred  to  as 
empirical  models,  estimate  the  thermal 
(  onditions  of  streams  by  using  statistics 
to  find  correlaticms  between  stream 
temperature  and  those  landscape 
characteristics  that  control  temperature 
(e.g.,  elevation,  latitude,  aspect,  riparian 
cover,  pt( .].  The  equations  in  statistical 
models  describe  the  observed 
relationships  in  the  variables  as  thev 
were  measured  in  a  specific  location.  If 
the  specific  location  is  a  non-degraded 
n:ferenf:e  stream,  then  the  model  can  be 
used  to  estimate  natural  conditions  in 
degraded  streams.  Statistical  models 
have  the  advantage  of  being  relatively 
simple,  as  they  rely  on  general  data  and 
statistics  to  develop  correlations. 
The  comparability  between  the 
reference  water  body  where  the 
statistical  correlations  are  generated  and 
thf^  assessment  water  body  strongly 
affects  the  applicability  of  statistical 
models.  Uncertainties  in  statistical 
model  results  increase  with  increasing 
dissimilarity  between  the  landscape 
characteristics  f)f  the  reference  and 
assessment  water  bodies.  Uncertainties 
also  increase  when  models  do  not 
include  landscape  characteristics  that 
control  important  processes  affecting 
the  water  ti^mperature.  For  these 
reasons,  statistical  models  are  best 
suited  f,)r  small  headwater  streams  or 
for  generalized  prcxlictions  across  a 
large  landscape.  Process  models,  also 
refern'd  to  as  simulation  models,  are 
bas(Hi  on  mathtmiatical  characterizations 
of  the  critical  processes  that  affect  water 
temperature  in  rivers.  The  equations  are 
constructed  to  represent  the  fibserved  or 
expected  n-lationships  and  are  generally 
based  on  physical  or  chemical 
principles  tfiat  govern  the  fate  and 
transport  of  heat  in  a  river  [e.g..  net  heat 
flux  from  long-wave  radiation,  direct 
short  wave  radiation,  convection, 
conduction,  evaporaticm.  streamside 
shading,  streambed  friction,  and  water's 
hack  radiation)  (Bartholow,  2000), 

Estimating  water  temperature  with  a 
[irocess  model  is  generally  a  two-step 
process.  As  a  first  step,  the  current  river 
temperatures  are  estimated  with  system 
characteristics  (e.g..  amount  of  shade 
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provided  by  the  canopy,  river  geometry, 
point  source  inputs,  etc.)  reflecting 
current  conditions.  Model  performance 
can  then  be  evaluated  by  comparing 
simulated  temperatures  to  measured 
temperatures.  Once  the  model  is  thus 
calibrated,  the  second  step  involves 
changing  the  system  characteristics  to 
represent  natural  conditions.  Examples 
of  these  changes  are  removal  of  point 
source  discharges  from  the  model 
inputs,  changing  the  model 
hydrodynamics  from  impounded 
conditions  due  to  a  dam  to  free-flowing 
conditions,  and  increasing  the  riparian 
shade  to  represent  a  natural  forest. 

Unlike  statistical  models,  process 
models  do  not  rely  upon  data  from 
reference  locations,  so  they  can  be  used 
for  rivers  that  have  no  suitable  natural 
reference  comparisons  available.  Thus, 
process  models  are  well  suited  for 
estimating  natural  conditions  for  larger 
streams  and  rivers.  Although  powerful, 
process  models  are  by  no  means 
infallible.  As  noted  above,  there  are 
numerous  potential  sources  of 
uncertainty  in  model  estimates,  and 
these  should  be  well  documented  in 
decision-making. 

In  addition  to  estimating  natural 
conditions,  process-based  models  are 
useful  for  understanding  the  basic 
mechanisms  influencing  water 
temperature  in  a  watershed, 
understanding  the  relative  contributions 
from  different  sources  at  different 
locations,  imderstanding  cumulative 
downstream  impacts  from  varipus 
thermal  loads,  performing  "what  if 
scenarios  for  different  mitigation 
options,  and  setting  TMDL  allocations. 

Historical  Fish  Distributions:  Maps  of 
historic  salmonid  distributions  and  their 
time  of  use  can  provide  rough  estimates 
of  natural  temperatures.  Areas  where 
salmonids  existed  historically  likely 
provided  temperatiues  suitable  for 
salmonids  and,  as  described  in  the 
Temperature  Guidance,  EPA  has  a  fairly 
good  understanding  of  suitable 
temperatures  for  various  life  stages  of 
salmonids. 

a.  EPA 's  Basis  for  Proposing  a 
Criterion  to  Protect  Waters  That  Are 
Currently  Cold.  One  of  the  important 
principles  in  protecting  the  designated 
uses  proposed  in  this  rule  is  the 


protection  of  existing  high  quality 
habitat.  EPA,  therefore,  believes  it  is 
important  to  have  strong  regulatory 
measures  to  protect  waters  with  ESA- 
listed  salmonids  that  are  currently 
colder  than  EPA's  proposed  numeric 
criteria.  EPA  is  proposing  a  narrative 
criterion  specific  to  waters  in  which 
salmonid  species  that  are  listed  as 
threatened  or  endangered  under  the 
ESA  are  present,  and  where  available 
data  and  information  from  ten  years 
prior  to  the  date  of  the  publication  of 
the  final  rule  in  the  Federal  Register 
reflect  the  temperature  in  the  water 
body  and  demonstrate  that  the  warmest 
siunmer  maximum  7DADM  temperature 
is  colder  than  the  applicable  numeric 
criterion.  In  these  cases,  the  summer 
maximum  7DADM  temperature  shall  be 
the  applicable  water  quality  criterion, 
unless  a  complete  data  record  of  ten 
years  is  available,  in  which  case  the 
maximum  7DADM  temperatiu-e  for  the 
year  with  the  second  highest  maximiun 
7DADM  shall  be  the  applicable 
criterion. 

Because  the  temperatures  of  many 
waters  in  the  Pacific  Northwest  are 
currently  higher  than  the  summer 
maximum  criteria  proposed  in  this  rule, 
the  high  quality,  thermally-optimal 
waters  that  do  exist  are  important  for 
the  survival  of  ESA- listed  salmonids. 
Additional  warming  of  these  waters  will 
likely  cause  harm  by  further  limiting  the 
availability  of  thermally  optimal  waters. 
Further,  protection  of  these  cold  water 
segments  in  the  upper  part  of  a  river 
basin  plays  an  important  role  in 
maintaining  temperatures  downstream. 
Thus,  in  situations  where  downstream 
temperatures  currently  exceed  numeric 
criteria,  upstream  temperature  increases 
in  waters  currently  colder  than  the 
criteria  may  further  contribute  to  the 
non-attainment  downstream,  especially 
where  there  are  insufficient  intervening 
river  miles  to  allow  the  river  to  return 
to  equilibrium  temperatures.  See  "Issue 
Paper  3:  Spatial  and  Temporal  Patterns 
of  Stream  Temperature,"  Prepared  as 
Part  of  EPA  Region  10  Temperatiu-e 
Water  Quality  Criteria  Guidance 
Development  Project.  EPA-910-D-01- 
003,  ^^ay  2001.;  "Technical  Synthesis: 
Scientific  Issue  Relating  to  Temperature 
Criteria  for  Salmon,  Trout,  and  Char 


Native  to  the  Pacific  Northwest,"  A 
Summary  Report  Submitted  to  the 
Policy  Workgroup  of  the  EPA  Region  10 
Water  Temperature  Criteria  Guidance 
Project.  EPA-910-D-01-007.  Finally, 
natural  summertime  temperatures  in 
Pacific  Northwest  waters  were  spatially 
diverse,  with  areas  of  cold-optimal, 
warm-optimal,  and  warmer- than- 
optimal  water.  The  natural  conditions 
narrative  criterion  described  previously 
deals  with  natural  conditions  reflecting 
warmer-than-optimal  water 
temperature.  EPA  believes  it  is 
important,  however,  to  balance  the 
effects  of  these  warmer  waters  by 
adopting  provisions  to  protect  waters 
that  are  at  the  colder  end  of  their 
optimal  thermal  range.  EPA's  proposed 
rule  is  intended  to  do  this. 

Provisions  to  protect  waters  currently 
colder  than  numeric  criteria  can  also  be 
important  to  ensure  the  numeric  criteria 
proposed  today  protect  salmonid  uses. 
As  discussed  previously,  EPA's 
proposed  criteria  are  based  in  part  on 
the  judgment  that  meeting  the  criteria  at 
the  lowest  downstream  point  at  which 
the  use  is  designated  will  likely  result 
in  cooler  waters  upstream.  These 
proposed  cold  water  protection 
provisions  provide  more  certainty  that 
this  will  be  true. 

EPA  requests  comment  on  an 
alternative  that  would  rely  on  the  State's 
existing  antidegradation  policy  and 
EPA's  proposed  implementation 
procedures  to  protect  these  high-quality 
waters.  In  general,  antidegradation 
policies,  which  are  part  of  water  quality 
standards,  prohibit  a  lowering  of  water 
quality  in  high-quality  waters  except 
when  specific  procedural  and 
substantive  requirements  are  satisfied. 
Using  the  antidegradation  policy  to 
protect  high-quality  waters  may  provide 
greater  site-specific  flexibility  because  it 
would  not  be  necessary  to  promulgate  a 
rule  change  to  accomodate  a  situation 
where  some  temperature  increase  (but 
still  below  the  applicable  criterion)  was 
unavoidable.  Also,  there  may  be 
practical  difficulties  in  determining 
what  the  applicable  criterion  is  for  high- 
quality  waters  under  the  proposed 
approach  if  data  is  incomplete  or 
implementation  resources  are  limited. 


Table  1 1 1-1  .—Summary  of  Temperature  Considerations  for  Salmon  and  Trout  Ufe  Stages 


Life  stage 


Spawning  and  Egg 
Incubation. 


Temperature  consideration 


*  Temp.    Range   at  which   Spawning   is 
Most  Frequently  observed  in  the  Field. 

*  Egg  Incubation  Studies. 

— Results  in  Good  Survival  

—Optimal  Range  


Temperature  and  unit 


Reference 


4-14  °C  (daily  avg) 


4-12  °C  (constant) 
6-10  °C  (constant). 


Issue  Paper  1;  pp  17-18. 
Issue  Paper  5;  p  81 

Issue  Paper  5;  p  16. 
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Table  lll-l.— Summary  of  Temperature  Considerations  for  Salmon  and  Trout  Life  Stages— Continued 


Life  stage 


Temperature  consideration 


Temperature  and  unit 


Reference 


*  Reduced  Viability  of  Gametes  in  Hold-     >  !3   C  (constant)    Issue  Paper  5;  pp  16  and  75. 

ing  Adults 


Juvenile  Rearing 


Lethal  Temp   ( 1  Week  Exposure)  23-26    C  (constant) 


Optimal  Growth 
-unlimited  food   ., 


Issue  Paper  5:  pp  12,  14  (Table  4).  17. 
and  83-84 


Adult  Migration 


13-20   C  (constant)  Issue  Paper  5:  pp  3-6  (Table  1),  and  38- 

I      56. 
—limited  food  10-16   C  (constant). 

*  Rearing  Preference  Temp,  in  Lab  and     10-17    C  (constant)  Issue  Paper  1;  p  4  (Table  2). 

Field  Studies  <18   C  (7DADM)    Welsh  et  al.  2001. 

*  Impairment  to  Smoltification     12-15   C  (constant)  Issue  Paper  5;  pp  7  and  57-65. 

Issue  Paper  5:  pp  7  and  57-65. 

*  Impairment  to  Steelhead  Smoltification        >12   C  (constant). 

'  Disease  Risk  (lab  studies;  Issue  Paper  4,  pp  12-23. 

—High     >18-20   C  (constant). 

—Elevated    14-17   C  (constant). 

—Minimized  12-13   C  (constant). 


*  Lethal  Temp  (1  Week  Exposure!  21-22   C  (constant)  Issue  Paper  5:  pp  17,  83-87. 

*  Migration  Blockage  and  Migration  Delay     21-22   C  (average)  Issue  Paper  5;  pp  9.  10,  72-74. 

Issue  Paper  1:  pp  15-16. 

*  Disease  Risk  (lab  studies).  I 

—High  I  >18-20   C  (constant)  Issue  Paper  4;  pp  12-23. 

—Elevated     14-17    C  (constant). 

—Minimized  12-13   C  (constant) 

■  Adult  Swimming  Performance 

—Reduced  >20    C  (constant)  

—Optimal  15-19   C  (constant) 

*  Overall  Reduction  in  Migration  Fitness     >17-18     C    (prolonged    expo-     Issue  Paper  5,  p  74. 
due  to  Cumulative  Stresses  sures) 


Issue  Paper  5:  pp  8,  9,  13,  65-71. 


Table  III-2.— Summary  of  Temperature  Considerations  for  Bull  Trout  Life  Stages 


Life  stage 


Temperature  consideration 


Temperature  and  unit 


Reference 


Spawning  and  Egg 
Incubation 


Spawning  Initiation 


<9  "C  (constant)  Issue  Paper  5:  pp  88-91. 


*  Temp   at  which  Peak  Spawning  Occurs      <7    C  (constant)   Issue  Paper  5;  pp  88-91. 

*  Optimal  Temp   for  Egg  Incubation  2-6    C  (constant)  |  Issue  Paper  5;  pp  18.  88-91. 

*  Substantially  Reduced  Egg  Survival  and     6-8   C  (constant)  !  Issue  Paper  5;  pp  18.  88-91 

Size  I 


Juvenile  Reanng 


•  Lethal  Temp  n  week  exposure)  22-23   C  (constant)  Issue  Paper  5;  p  18. 

*  Optimal  Growth 

—unlimited  food     12^16    C  (constant)  Issue  Paper  5:  p  90.  Selong  et  al  2001. 

I      Bull  trout  peer  review,  2002. 
— limited  food  8-12    C  (constant)  | 

•  Highest  Probability  to  occur  in  the  field        12-13    C  (daily  maximum)  Issue  Paper  5;  p  90.  Issue  Paper  1:  p  4 

,      (Table  2)    Dunham  et  al..   2001.   Bull 
I      trout  peer  review,  2002. 

*  Competition  Disadvantage  >12    C  (constant)  '  Issue  Paper  1;  pp  21-23.  Bull  trout  peer 

review,  2002. 


D  IC.DO  C^ntf^nnn  for  Salmonid 
Spawnins, 

1.  Background 

Thf>  early  life  sta,i;t's  of  fisfi  are 
recognized  as  being  the  most  sensitive 
and  requiring  relativelv  high  IX) 
concentrations   The  oxygen  demand  b\- 
embryos  depends  on  temperature  and 
on  the  stage  of  development  with  the 
greatest  DO  requireti  |ust  prior  to 
hatching.  When  water  temperature  is 
near  13"C,'58  F,  ma.ximum  c  ritK:al  le\-els 
of  DO  (where  ambient  levels  meet 


inetaholu   needs)  for  steelhead  embryos 
were  estimated  at  10.2  mg/L 
(Rombough,  19Hti).  Rombough  (1986) 
and  other  researchers  have  shown  that 
critical  oxygen  concentration  increases 
with  temperature  and  with  the  stage  of 
df\.elopment  of  the  fish.  In  experiments 
to  determine  (  ritical  DO  levels  in 
steelhead  embryos.  Rombough  (19H8) 
tound  that  critu  al  DO  levels  rose  from 
less  than  1  0  mg/L  shortly  after 
fertilization  to  9,7  mg/L  prior  to 
hat(  hiiig  (im[ilies  an  IGDO  of  at  least  P.. 7 


mg/L),  depending  on  the  temperature. 
The  crucial  timing  of  IGDO,  stream 
temperature,  and  flow  rate  varies  with 
each  salmonid  Evolutionarily 
Significant  Unit's  specific 
characteristics.  Sowden  and  Power 
(1985)  observed  that  survival  in  field 
studies  is  negligible  when  IGDO  falls 
below  5  mg/L.  This  is  consistent  with 
other  studies.  Phillips  and  Campbell 
(1962)  and  Maret  et  nl.  (1993)  observed 
no  or  negligible  survival  in  field  studies 
where  IGDO  fell  below  8.0  mg/L. 
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Turnpenny  and  Williams  (1980)  also 
found  survival  significantly  reduced  at 
8  mg/L.  Other  studies  found  reduced 
growth  of  juvenile  salmon  correlating 
with  IGDO  with  significant  reductions 
occuring  at  levels  below  9  mg/L  (Maret 
et  ai,  1993).  Growth  reductions  result  in 
small-sized  juveniles  that  can  be  poor 
competitors  and  face  increased  risks 
from  predation,  disease,  and  starvation 
(Mason.  1969;  Chapman  and  McLeod, 
1987). 

2.  EPA's  Proposed  IGDO  Criterion 

EPA  is  proposing  a  water  quality 
criterion  for  IGDO  for  the  protection  of 
bull  trout  spawning  and  salmon  and 
steelhead  spawning  through  fry 
emergence  such  that  in  water  bodies  or 
segments  in  which  the  numeric 
temperature  criteria  for  bull  trout 
spawning  and  salmon  and  steelhead 
spawning  through  fry  emergence  applies 
according  to  the  proposed  use 
designation  maps,  the  spatial  median 
IGDO  shall  not  be  less  than  8.0  mg/L. 

Altitude  and  temperature  place 
physical  limitations  on  the  oxygen 
concentration  in  water.  Oxygen 
saturation  level  decreases  with 
increasing  altitude  and  naturally, 
increasing  temperature.  (Oregon 
Department  of  Environmental  Quality-, 
Dissolved  Oxygen  1992-1994  Water 
Quality  Standards  Review  Final  Issue 
Paper,  June  1995).  Thus,  the  IGDO 
criterion  for  the  protection  of  egg 
incubation  and  fry  emergence  may  not 
be  achievable  in  some  locations  and 
times.  EPA  recognizes  the  need  to  have 
an  alternative  criterion  when  high 
altitude  or  naturally  occurring  warm 
temperatures  preclude  meeting  the  8 
mg/L  IGDO  criterion.  Therefore.  EPA 
proposes  the  following  modifying 
provision  to  the  IGDO  criterion.  Where 
barometric  pressure,  altitude,  and  air 
temperature  preclude  attainment  of  the 
IGDO  criterion,  then  the  criterion  shall 
be  not  less  than  95  percent  of  the 
maximum  IGDO  level  attainable  given 
the  barometric  pressure,  altitude,  and 
air  temperatiu-e. 

EPA  requests  comment  on  its 
proposed  IGDO  criterion,  which  is 
based  on  the  studies  cited  above,  and 
any  additional  data  relevant  to  this 
criterion.  EPA  also  notes  that  in  general, 
an  ambient  water  column  DO  level  of  11 
mg/L  will  ensure  an  IGDO  of  8  mg/L 
and  requests  comment  on  whether  an 
IGDO  criterion  is  necessary  to  protect 
salmonid  spawning  in  waters  that 
already  have  an  1 1  mg/L  ambient  DO 
criterion. 


£.  Antidegradation  Implementation 
Methods 

1.  Background 

Section  303  (33  U.S.C.  1313)  of  the 
CWA  requires  States  and  authorized 
Tribes  to  adopt  water  quality  stsmdards 
for  waters  of  the  United  States  within 
their  applicable  jurisdictions.  Such 
water  quality  standards  must  include,  at 
a  minimiun:  (1)  Designated  uses  for  all 
water  bodies  within  their  jurisdictions. 
(2)  water  quality  criteria  necessary  to 
protect  the  most  sensitive  of  the  uses, 
and  (3)  antidegradation  provisions 
consistent  with  the  regulations  at  40 
CFR  131.12.  Antidegradation  is  an 
important  tool  for  States  £uid  authorized 
Tribes  to  use  in  meeting  the  CWA's 
requirement  that  water  quality 
standards  protect  the  public  health  or 
welfare,  enhance  the  quality  of  water 
and  meet  the  objective  of  the  CWA  to 
restore  and  maintain  the  chemical, 
physical  and  biological  integrity  of  the 
nation's  waters. 

EPA's  regulation  at  40  CFR  131.12 
requires  that  States  and  authorized 
Tribes  adopt  antidegradation  policies  to 
provide  three  levels  of  water  quality 
protection  and  identif>'  implementation 
methods.  The  first  level  of  protection  at 
40  CFR  131.12(a)(1)  requires  the 
maintenance  and  protection  of  existing 
instream  water  uses  and  the  level  of 
water  quality  necessary  to  protect  those 
existing  uses  (tier  1).  Protection  of 
existing  uses  is  the  "floor"  of  water 
quality  protection  afforded  to  all  waters 
of  the  United  States.  Existing  uses  are 
"*   *   *  those  uses  actually  attained  in 
the  water  body  on  or  after  November  28, 
1975,  whether  or  not  they  are  included 
in  the  water  quality  standards."  (40  CFR 
131.3(e)) 

The  second  level  of  protection  is  for 
high  quality  waters  (tier  2).  High  quality 
waters  are  defined  in  40  CFR 
131.12(a)(2)  as  waters  where  the  quality 
is  better  than  the  levels  necessary  to 
support  propagation  offish,  shellfish, 
and  wildlife  and  recreation  in  and  on 
the  water.  This  high  water  quality  is  to 
be  maintained  and  protected  unless  the 
State  or  authorized  Tribe  finds,  after 
public  participation  and 
intergovernmental  review,  that  allowing 
lower  water  quality  is  necessary  to 
accommodate  important  economic  or 
social  development  in  the  area  in  which 
the  waters  are  located.  In  allowing  lower 
water  quality,  the  State  or  authorized 
Tribe  must  assure  water  quality 
adequate  to  protect  existing  uses. 
Further,  prior  to  allowing  lower  water 
quality,  the  State  or  authorized  Tribe 
must  ensure  that  all  applicable  statutory 
and  regulatory  requirements  are 
achieved  for  all  other  new  and  existing 


point  sources  and  all  cost-effective  and 
reasonable  best  management  practices 
required  by  the  State  or  authorized 
Tribe  are  achieved  for  non point  source 
control. 

Finally,  the  third  and  highest  level  of 
antidegradation  protection  is  for 
Outstanding  National  Resource  Waters 
(ONRWs)  (tier  3).  If  a  State  or  authorized 
Tribe  determines  that  the  characteristics 
of  a  water  body  constitute  an 
outstanding  National  resource,  such  as 
waters  of  National  and  State  parks  and 
wildlife  refuges  and  waters  of 
exceptional  recreational  or  ecological 
significance,  and  designates  a  water 
body  as  such,  then  those  characteristics 
must  be  maintained  and  protected.  See 
40  CFR  131.12(a)(3). 

In  addition  to  requiring  States  and 
authorized  Tribes  to  have  an 
antidegradation  policy,  40  CFR  131.12 
requires  States  to  identify  methods  for 
implementing  such  a  policy.  Such 
methods  are  not  required  to  be 
contained  in  the  State's  regulation,  but 
as:  they  inform  EPA's  judgment 
regarding  whether  the  State's 
antidegradation  policy  is  consistent 
with  the  Federal  regulations  at  40  CFR 
131.12,  they  are  subject  to  EPA  review. 
Where  the  State  chooses  to  make  such 
methods  part  of  its  water  quality 
standards  regulations,  section  303(c)(3) 
of  the  CWA  and  EPA's  implementing 
regulations  require  them  to  be  submitted 
to  EPA  for  review.  When  a  State  or 
authorized  Tribe  chooses  to  develop 
such  methods  as  guidance  or  outside  of 
regulation,  EPA  reviews  the  methods 
either  in  connection  with  the  State  or 
Tribe's  submission  of  an  amendment  to 
its  antidegradation  regulations  under 
CWA  section  303(c)(3)  or  under  its 
discretionary  authority  to  review 
existing  water  qualitv  standards  under 
CWA  section  303(c)(4). 

EPA's  regulations  at  40  CFR  131.12 
provide  a  great  deal  of  discretion  to 
States  regarding  the  amount  of 
specificity  required  in  antidegradation 
implementation  methods.  The 
regulations  do  not  specif\'  minimum 
elements  for  such  methods,  but  do 
require  that  such  methods  not 
undermine  the  intent  of  the 
antidegradation  policy.  See  Advanced 
Notice  of  Proposed  Rulemaking,  63  FR 
36742.  36781  July  7, 1998. 

Finally.  EPA  wishes  to  explain  the 
applicability  of  antidegradation 
provisions  to  point  sources  and 
nonpoint  sources.  While 
antidegradation  requirements  as  water 
quality  standards  apply  to  the 
waterbody.  the  CWA  requires  only  that 
antidegradation  be  applied  to  point 
sources  because  the  CWA  only  gives 
EPA  authority  to  regulate  point  sources. 
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Appalachian  Power  Companv  v .  Train. 
545  F.2d  1351,  1373  (4th  Cir."  1976). 
Thus,  whether  antidegradation  applies 
to  nonpoint  sources  is  solely  a  question 
of  State  and  Tribal  law.  The  CVVA  and 
EPAs  regulations  leave  to  the  States  and 
authorized  Tribes  the  decision  whether 
to  regulate  such  sources  by  requiring 
that  they  undergo  antidegradation 
review.  American  W'lldlancisiw 
Browner.  260  F.3d  1 192.  1 198  ( lOth  Cir 
2001).  EPAs  proposed  antidegradation 
methods  must  also  meet  the 
requirements  of  the  ESA. 

2.  Why  Is  EPA  Proposing 
Antidegradation  Implementation 
Methods  for  the  State  of  Oregon? 

EPA  is  proposing  methods  for 
implementing  the  antidegradation 
policy  adopted  by  the  State  of  Oregon  in 
order  to  comply  with  the  court's  final 
judgment  in  Xorthwest  Environmental 
Advocates  v.  EPA  8-  \MFS  (August  13, 
2003).  At  the  time  of  the  (3regon  water 
quality  standards  litigation.  EPA  had 
approved  Oregon's  antidegradation 
policy.  In  addition,  at  the  time  of  the 
initial  briefing  in  the  Oregon  litigation. 
Oregon  was  in  the  process  of  developing 
methods  for  implementing  its 
antidegradation  policv.  See  "State  of 
Oregon:  Antidegradation  Policy 
Implementation  Internal  Management 
Directive  for  NTPDES  Permits  and 
Section  401  Water  Quality 
Certifications,  "  March  2001  (  "the 
Directive").  These  methods  were  not 
contained  in  Oregon's  water  quality 
standards  regulations  and  were  not 
submitted  to  EPA  for  review  and 
approval  as  a  "new  or  revised  standard" 
under  CWA  section  303(c)(3).  In 
addition,  EPA  did  not  review  the 
Directive  as  part  of  any  discretionary 
action  to  review  Oregon's  existing 
antidegradation  regulations  under  CWA 
section  303(c)(4).  Because  of  the 
jurisdictional  argument  EPA  made  in 
the  Oregon  litigation  and  because  the 
implementation  methods  had  not  been 
submitted  to  EPA  for  review,  EPA  did 
not  inform  the  court  of  the  existence  of 
Oregon's  implementation  methods.  EPA 
argued  that  EPA  was  not  subject  to  a 
mandatory  duty  under  CWA  section 
3Q3(c)(3)  because  there  was  no  new  or 
revised  water  quality  standard  regarding 
antidegradation  that  triggered  a 
mandatory^  duty  for  EPA  review,  and 
that  there  could  be  no  Administrative 
Procedure  Act  claim  unless  and  until  a 
party  petitioned  the  Agency  to  act  under 
its  discretionary  authoritv.  because 
absent  such  a  petition,  there  is  no 
agency  "action  "  to  review.  Although  the 
court  agreed  with  EPA  in  holding  that 
EPA  did  not  have  a  mandatory  duty  to 
review  Oregon's  implementation 


methods,  the  court  found  that  it  could 
immediately  review  EPAs  failure  to 
e.xercise  its  discretionary  authority  to 
review  Oregon's  methods  for 
implementing  its  antidegradation 
policv.  268  F.Supp.2d  1255,  1264  (D.Or. 
2003).  The  court  held  that  EPA  acted 
arbitrarily  in  failing  to  exercise  its 
discretion  to  promulgate  an 
implementation  plan  for  Oregon.  The 
court,  therefore,  ordered  EPA  to 
pnunulgate  an  antidt^gradation 
implementation  plan  for  Oregon.  While 
EPA  does  not  agree  with  the  court's 
decision,  EPA  is  complying  with  the 
court's  order.  268  F.Supp.2d  at  1265. 

3.  What  .-\ntidegradation 
Implementation  Methods  Is  EPA 
Proposing  for  the  State  of  Oregon? 

Subsequent  to  the  court's  order, 
Oregon  proposed  to  amend  its  water 
quality  standards,  including  its 
antidegradation  regulations,  to  include 
key  elements  of  its  antidegradation 
implementation  methods  within  its 
regulations.  Oregon  Administrative  Rule 
(OAR)  340-041-0004;  August  15,  2003. 
EPAs  proposed  rule  is  based  on 
Oregon's  proposal.  When  Oregon  finally 
adopts  revisions  to  its  water  quality 
standards,  Oregon  is  required  to  submit 
them  to  EPA  for  review.  As  part  of  its 
review  (jf  Oregon's  new  or  revised  water 
quality  standards  as  contained  in  State 
regulation,  EPA  will  also  consider 
Oregon's  implementation  methods  that 
are  not  in  State  regulation,  as 
information  that  is  relevant  to 
understanding  what  the  regulatory 
revisions  mean  in  practice.  The  final 
judgment  dated  August  13,  2003, 
requires  EPA  by  March  2,  2004,  to  either 
promulgate  final  regulations  regarding 
methods  for  implementing  Oregon's 
existing  antidegradation  policy  or  to 
approve  Oregon's  submission.  Thus, 
EPA  may  approve  Oregon's 
antidegradatifin  methods  even  if  they 
arc  not  the  same  as  this  proposal,  as 
long  as  they  are  consistent  with  the 
CWA.  EPA  will  consider  what  is 
c(mfained  in  the  Directive  as  part  of 
determining  whether  Oregon's 
implementation  methods  comport  with 
the  CVVA. 

Tier  1:  EPA  is  proposing  that,  to 
implement  Tier  1 ,  any  lowering  of  water 
quality  in  any  water  body  must  protect 
existing  uses.  Oregon's  existing 
regulation  currently  contains  provisions 
til  protect  existing  uses  See  e.g..  340- 
04 1-0004(  1 )  Purpose:  340-04 1- 
0004(8)(c)  High  quality  waters;  and  340- 
041-0004(10).  which  refers  in  turn  to 
.i401-041-0004(12)(a)(C).  Due  to  the 
court's  order,  EPA  is  proposing, 
consistent  with  Oregon's  R(;gulations 
and  Directive  (page  12  flow  chart)  that 


in  all  waters,  including  those  that  are 
not  high  quality,  the  existing  use  must 
be  protected.  For  example,  even  in  a 
water  body  that  is  impaired,  if  it 
continues  to  support  a  limited  aquatic 
life  use  or  the  water  quality  supported 
an  aquatic  life  use  since  November  28, 
1975,  prior  to  any  authorization  that 
requires  compliance  with  water  quality 
standards,  the  level  of  water  quality 
necessary  to  protect  that  "existing  use" 
must  be  maintained  and  protected.  40 
CFR  131.3(e);  131.12(a)(1). 

Tier  2:  The  purpose  of  EPA's 
antidegradation  regulations  with  regard 
to  high  quality  waters.  40  CFR 
131.12(a)(2),  is  to  ensure  that 
assimilative  capacity  in  the  waterbody 
is  not  used  up  without  a  public  process 
to  determine  that  lowering  water  quality 
is  necessary  to  accommodate  important 
social  or  economic  development.  EPA's 
regulation  applicable  to  high  quality 
waters  contains  terms  that  provide 
States,  and  Ferritories  and  authorized 
Tribes  with  significant  discretion  to 
determine  what  is  a  high  quality  water, 
what  constitutes  a  "lowering"  of  water 
quality  that  would  trigger  a  Tier  2 
antidegradation  review,  and  what 
constitutes  a  determination  that  the 
"lovering"  is  necessary  to 
accommodate  important  social  or 
economic  development.  Thus,  in 
identifying  methods  for  implementing 
antidegradation  policies,  EPA  would 
like  States  and  authorized  Tribes  to 
explain  how  they  intend  to  implement 
these  three  aspects  of  the  regulation, 
Oregon's  definition  of  high  quality 
waters  in  its  existing  antidegradation 
policy  tracks  EPA's  regulation  precisely 
at  40  CFR  131.12(a)(2).  Regarding  an 
implementation  method  for  this 
regulation,  EPA  proposes  to  follow 
Oregon's  approach  in  defining  a  high 
quality  water  as  one  that  has  water 
quality  that  meets  or  is  better  than  all 
water  quality  standards.  In  other  words, 
a  high  quality  water  is  one  that  is  not 
a  water  quality-limited  water.  Directive 
at  21. 

EPA  recognizes  that  Oregon's 
approach  reflects  a  waterbody-by- 
waterbody  approach  to  antidegradation 
rather  than  a  parameter-by-parameter 
approach.  In  EPA's  ANPRM.  July  7, 
1998,  EPA  discussed  the  advantages  and 
disadv  antages  to  both  approaches  to 
designating  high  quality  waters.  63  FR 
36782,  36783.  EPA  also  discussed  these 
issues  in  the  preamble  to  its  proposed 
rule  regarding  antidegradation 
implementation  procedures  for 
Kentucky,  67  FR  68971, 67798-99 
November  14,  2002.  EPA  interprets  the 
regulation  to  authorize  either  approach. 
Although  arguably  a  parameter-by- 
parameter  approach  may  capture  more 
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waters  as  Tier  2  waters,  EPA  notes  that 
Oregon  includes  waters  that  "meet"  all 
water  quality  standards  as  Tier  2  waters, 
rather  than  using  the  terra  "exceed"  in 
the  regulation  to  exclude  from  Tier  2 
review  those  waters  that  precisely  meet 
water  quality  standards.  Under  Oregon's 
approach,  which  EPA  follows  here,  all 
waters  are  captured  within  the  State's 
water  quality  management  system. 
Impaired  waters  are  addressed  through 
the  TMDL  provisions  of  CWA  section 
303(d)  and  those  that  are  not  impaired 
are  not  lowered  absent  a  public  process 
to  determine  that  such  lowering  is 
necessary  to  accommodate  important 
social  or  economic  development. 
Further.  Oregon's  approach  has  the 
advantage  of  relying  on  pre-existing 
assessment  decisions  rather  than 
requiring  additional  assessment  of  the 
waterbody  to  determine  if  it  is  a  Tier  2 
water. 

Regarding  what  constitutes  a 
"lowering"  that  triggers  Tier  2  review, 
in  todays  proposed  rule,  EPA  proposes 
a  rule  tracking  Oregon's  proposed 
amendment  to  its  antidegradation 
regulations  that  allows  for  certain  de 
minimis  loadings  not  to  constitute  a 
"lowering"  of  water  quality  that  triggers 
Tier  2  antidegradation  review.  EPA  has 
long  interpreted  the  antidegradation 
policy  to  allow  a  determination  that 
certain  discharges  have  an  insignificant 
impact  on  water  quality  and  therefore 
may  not  require  an  antidegradation 
review.  See  EPA's  proposed  rule 
regarding  Kentucky's  antidegradation 
implementation  methods,  67  FR  68791, 
November  14,  2002.  See  also  "Proposed 
Water  Quality  Guidance  for  the  Great 
Lakes  System."  (GLI)  58  FR  20802,  April 
16.  1993;  and  'Supplementary 
Information  Document  for  the  Final 
Great  Lakes  Guidance,"  Chapter  VII  at 
203-225,  207-210  included  in  the 
record  for  this  rule. 

Specifically.  EPA  proposes  that 
pollutant  concentration  increases  are 
not  considered  lowering  of  water  quality 
if  there  is  no  overall  increase  in  the  total 
mass  load  of  the  pollutant  on  at  least  an 
annual  basis.  Also,  a  de  minimis  change 
in  temperature  that  does  not  reduce  or 
degrade  water  quality  of  the  State  is  not 
required  to  undergo  Tier  2  review.  EPA 
tracks  Oregon's  definition  of  de  minimis 
to  mean  a  seven-day  average  maximum 
stream  temperature  increase  or  decrease 
of  0.30°C/0.54°F  or  less  across  the 
watershed. 

Third,  regarding  what  constitutes  a 
finding  that  a  lowering  is  necessary  to 
accommodate  important  social  or 
economic  development,  EPA  tracks  the 
main  components  of  Oregon's  proposed 
antidegradation  regulations  and  the 
main  principles  contained  in  Oregon's 


Directive,  that  the  discharger/applicant 
provide  the  State  with  enough 
information  to  allow  for  a  financial 
impact  analysis  that  assesses  whether 
allowing  important  economic  and  social 
development  justifies  lowering  water 
quality.  EPA  is  aware  that  Oregon  has 
included  in  its  proposed  amendments 
much  more  detail  of  how  this 
assessment  would  be  done  through  a 
reference  to  certain  parts  of  its  Directive; 
however,  EPA  is  not  proposing  that 
those  specifics  be  contained  in  EPA's 
proposed  rule.  EPA  believes  that 
including  this  degree  of  specificity  in  a 
Federal  rulemeiking  is  not  required  bv 
the  regulations  at  40  CFR  131.12(a)(2) 
nor  is  it  in  the  public  interest  because 
once  codified,  a  subsequent  Federal 
rulemaking  would  be  necessary  to  allow 
the  State  to  deviate  from  the  Federal 
rule,  and  EPA  does  not  wish  to 
constrain  a  State's  discretion  to  this 
degree.  EPA  intends  to  consider  the 
specifics  of  the  Directive,  incorporated 
into  the  State  regulation,  when  EPA  acts 
on  the  State's  final  revised  water  quality 
standards  regulations  submitted  to  EPA. 

Tier  3:  EPA  proposes  to  track 
Oregon's  proposed  water  quality 
standards  regulation  regarding  Tier  3 
implementation  for  Outstanding 
Resource  Waters  (ORWs).  (In  today's 
proposed  rule,  EPA  uses  the  term 
Outstanding  Resource  Water  or  ORW  to 
be  consistent  with  the  State  of  Oregon's 
terminology  in  its  existing  regulation.) 
EPA's  proposed  rule  describes  the 
process  the  State  would  follow  in 
designating  high  quality  waterbodies  to 
be  classified  as  ORWs  in  order  to  protect 
the  water  quality  parameters  that  affect 
ecological  integrity  of  critical  habitat  or 
special  water  quality  values  that  are 
vital  to  the  unique  character  of  those 
waterbodies. 

F.  Effect  of  This  Proposed  Rule  on  the 
State's  Water  Quality  Programs 

EPA's  approach  in  this  rulemaking 
does  not  undermine  the  State's  primary 
role  in  designating  uses,  establishing 
protective  criteria,  and  ensuring  the 
protection  of  high  quality  waters  in 
Oregon.  EPA  prefers  that  States 
establish  their  ow-n  regulations.  If  the 
standards  are  adopted  by  the  State  for 
specific  waters  and  approved  by  EPA 
before  final  promulgation  of  the  Federal 
standards,  EPA  will  not  proceed  with 
the  final  promulgation  and  the  State 
standards  will  take  effect  for  CWA 
purposes. 

Water  quality  standards  are 
implemented  through  such  mechanisms 
as  NPDES  permits.  The  State  has 
flexibility  in  how  it  implements  these 
water  quality  standards.  EPA  has 
included  a  variance  provision  in  today's 


proposed  rule.  40  CFR  131.39(h). 
authorizing  the  Regional  Administrator 
to  grant  variances  based  upon  a 
permittee's  demonstration,  consistent 
with  the  Federal  regulations,  that  the 
use  is  not  attainable.  Variances  are 
particularly  suitable  for  instances  where 
the  cause  of  nonattainment  is 
discharger-specific  and  it  appears  that 
the  designated  use  in  question  will 
eventually  be  attainable  or  be 
demonstrated  to  be  unattainable.  For 
example,  a  permitted  entity  may  have  a 
long-term  plan  (e.g..  20  or  30  years)  in 
place  that  will  result  in  the  eventual 
attainment  of  water  quality  standards: 
however,  in  the  intervening  years 
attaining  water  quality  standards  may 
not  be  possible.  In  this  circumstance, 
the  entity  may  wish  to  seek  a  water 
quality  standards  variance.  See  Section 
V.C.  In  addition,  the  State  will  use  these 
water  quality  standards,  if  finalized,  in 
identifying  impaired  waters  and 
establishing  TMDLs.  Where  the  State 
identifies  waters  subject  to  this 
rulemaking  as  impaired,  the  State  has 
discretion  in  scheduling  the  water  for 
TMDL  development.  Further  discussion 
is  contained  in  section  V.F. 

rV.  Economic  Analysis 

These  standards  may  serve  as  a  basis 
for  development  of  NPDES  permit 
limits.  In  Oregon,  the  State  is  the 
NPDES  permitting  authority  and  retains 
considerable  discretion  in  implementing 
standards.  EPA  prepared  a  preliminary 
analysis  to  evaluate  potential  costs  to 
NPDES  dischargers  in  Oregon  associated 
with  future  State  implementation  of 
EPA's  Federal  standards. 

Any  NPDES-permitted  facility  that 
discharges  to  water  bodies  affected  by 
this  proposed  rule  could  potentially 
incur  costs  to  comply  with  the  rule's 
provisions.  The  types  of  affected 
facilities  may  include  industrial 
facilities  and  publidv  owned  treatment 
works  (POTWs).  EPA  did  not  consider 
the  potential  costs  for  nonpoint  sources, 
such  as  agricultural  and  forestry-related 
nonpoint  sources  because  the  CWA  does 
not  regulate  nonpoint  sources.  EPA 
does,  however,  recognize  that  the  State 
mav  decide  to  require  controls  under 
State  law  for  nonpoint  sources  to 
achieve  water  quality  standards.  As  a 
technical  matter,  nonpoint  source 
discharges  are  difficult  to  model  and 
evaluate  for  potential  costs  because  they 
aie  intermittent,  highly  variable,  and 
occur  under  different  hydrologic  or 
climatic  conditions  than  continuous 
discharges  from  industrial  and 
municipal  facilities,  which  are 
evaluated  under  critical  low  flow  or 
drought  conditions.  Thus,  the 
evaluation  of  nonpoint  sources  and  their 
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effects  on  the  environment  is  highly 
site-specific:  and  data  sensitive.  In 
addition.  EPA  did  not  quantif\'  the 
potential  benefits  of  this  proposed  rule 
for  ( )reg()n 

.-\   Identifying  Affected  Facilities 

According  to  EPA"s  Permit 
Compliance  Svstem  (PCS),  there  are 
1.447  NPDES-permitted  facilities  in 
Oregon.  Seventy-six  of  the  facilities  are 
(  lassified  as  major  dischargers,  and 
1.J71  are  minor  or  general  permit 
dischargers  However,  EP,\  did  not 
include  general  permit  fac;ilities  in  its 
analysis  because  data  for  such  facilities 
are  extremelv  limited,  flows  are  usuallv 
negligible,  and  EP.A.  could  not  determine 
if  any  of  these  facilities  discharge  to 
affected  stream  segments  because 
location  information  is  not  available  in 
EPAs  PCS  database  Therefore,  EPAs 
analysis  includes  a  universe  of  J82 
permitted  facilities  (76  major  and  306 
minor). 

To  identify  facilities  potentially 
affected  by  the  proposed  rule,  EPA 
assumed  that  only  facilities  that 
discharge  to  rivers  and  streams  with 
new  or  more  stringent  uses  and  criteria 
may  be  affected  by  the  water  quality 
criteria  and  designated  uses  provisions. 
(EPA  also  assumed  that  facilities 
discharging  directly  to  the  Columbia 
River  and  the  Pacific  Ocean  are  not 
affected  by  the  proposed  rule,  except  for 
portions  of  the  Columbia  River  where 
spawning  occurs  and  the  proposed 
IGDO  criterion  would  apply.)  For  IGUO. 
the  current  criterion  of  6  mg/L  is  less 
stringent  than  the  revised  IGDO 
criterion  of  8  mg/L.  Therefore,  all  waters 


designated  for  salmonid  spawning  are 
potentially  .iffec;tt!d  by  the  proposed 
rule,  and  facilities  discharging  t(j  these 
waters  are  inc  hided  in  the  set  of 
potentially  affected  dischargers.  EPA 
identified  thest;  facilities  by  overlaying 
P(;S  facilities  with  the  waters 
designated  for  salmonid  spawning  using 
geographic  information  system  (GIS) 
software 

To  identify  waters  for  which  the  rule 
provides  new  or  more  stringent  uses  and 
temperature  criteria,  EPA  compared 
criteria  and  uses  designated  for 
salmonid  spawning  and  rearing  and  bull 
trout  protection  for  waters  under  the 
proposed  rule  with  those  criteria  and 
uses  that  are  currently  designated  by  the 
State  of  Oregon.  The  State's  current 
temperature  criteria  for  salmonid 
rearing  is  17  H  (;/64.0"F.  with  no 
differentiation  for  core  juvenile  rearing. 
The  proposed  rule  i!Stablishes  a  16''C/ 
til^F  temperature  criterion  for  core 
luvenile  rearing  (and  18  C/64  F 
otherwise  for  rearing).  Therefore,  EPAs 
rule  provides  a  more  stringent  criterion 
for  waters  it  designatt^s  for  core  juvenile 
rearing  (16"C/61"F),  and  facilities 
discharging  to  these  waters  may  be 
affected.  EPA  identified  the.se  facilities 
by  overlaying  PCS  facilities  with  the 
waters  designated  for  core  juvenile 
rearing  using  CIS  software. 

For  salmonid  spawning,  the  current 
State  cTiterion  (12.8  (:/55.0=F)  is  slightly 
more  stringent  than  the  proposed 
crit'-rion  of  13  C/.S-S^'F.  However,  the 
time  period  that  the  criterion  applies 
may  differ  under  EPAs  proposed  rule. 
Therefore.  EPA  assumed  that  any  waters 
for  which  it  is  designating  a  salmonid 


spawning  period  that  is  earlier  or  later 
than  currently  designated  by  the  State 
(e.g..  current  designation  from  October  1 
to  May  31.  versus  a  proposed 
designation  from  September  1  to  June 
30)  would  be  affected  because  a  more 
stringent  criterion  [i.e..  more  stringent 
than  the  current  State  salmonid  rearing 
criterion  of  17.8°C/64.0°F  would  apply 
during  the  extended  time  period. 
Facilities  discharging  to  these  waters 
may  be  impacted.  EPA  identified  these 
facilities  by  overlaying  PCS  facilities  in 
a  GIS  map  with  the  waters  for  which  an 
earlier  or  later  salmonid  spawning 
period  applies  under  the  rule. 

For  antidegradation,  the  State  already 
has  an  antidegradation  policy  in  place. 
This  rule  would  primarily  affect  the 
methods  by  which  a  review  would 
occur  in  high  quality  waters.  EPA 
assumed  that  facilities  discharging  to 
streams  not  listed  by  the  State  as 
impaired  waters  (i.e.,  not  on  the  303(d) 
list)  are  affected.  Although  high-quality 
waters  are  not  yet  identified  by  the 
State,  the  unimpaired  waters  provide  a 
reasonable  approximation  of  high- 
quality  waters  (although  some  portion  of 
these  will  be  ORWs  and  not  affected  by 
the  procedures  because  no  lowering  of 
water  quality  is  allowed  for  ORWs).  EPA 
identified  these  facilities  by  overlaying 
PCS  facilities  with  303(d)  listed  waters 
designated  using  GIS  software.  Table 
IV-1  summarizes  the  potentially 
affected  facilities  by  provision.  The 
dischargers  are  grouped  by  discharger 
type  (e.g.,  major  or  minor)  and  category 
[e.g..  POTW  or  industry  category).  Note 
that  there  are  some  facilities  affected  by 
more  than  one  provision. 


Table  IV-I.  Estimated  Number  of  Facilities  Potentially  Affected  by  Each  Provisions  of  the  Proposed  Rule 


Category 

Number  of  facilities 

IGDO^ 

1 

Temperature^ 

Antidegradation  ^ 

Major  POTWs  

29 

14 
149 

3 

1 
44 

14 

8 

130 

Major  Industrial  

Minor  Dischargers  

Total  „ 

192 

48 

152 

curs 


'  Estimated  as  facilities  discharging  to  waters  designated  for  salmonid  spawning,  except  for  portions  of  the  Columbia  River  where  spawning  oc- 


2  Estimated  as  facilities  discharging  to  waters  designated  for  core  juvenile  rearing,  or  an  extended  (earlier,  later   or  both)  spawninq  period 
under  the  proposed  rule 

3  Estimated  as  facilities  discharging  to  waters  not  on  the  State  s  303(d)  list 


B.  Method  for  Estimating  Potential 
Compliance  Costs 

EPA  identified  a  total  of  48  facdities 
(4  major  and  44  minor)  that  may  be 
potentially  affected  by  the  proposed 
uses  and  temperature  criteria.  EPA 
evaluated  all  four  major  facilities  and  a 
sample  of  minor  facdities  from  this 


group  for  potential  c;ost  impacts 
associated  with  tht;  proposed  rule.  For 
these  sample  facilities,  EPA  assumed 
that  any  discharge  that  results  in  a 
downstrciam  temperature  greater  than 
0.14  (:/0.25"F  above  the  applicable 
criterion  would  require  additional 
c:(introls  (current  Oregon  water  quality 
standards  state  that  a  discharge  may  not 


cause  an  increase  in  the  surface  water 
temperature  of  greater  than  0.14°C/ 
0.25°F  in  waters  exceeding  the 
applicable  criterion  [OAR  340-041- 
0205  (b)(A)j). 

EPA  evaluated  the  effect  of  the 
discharge  on  the  receiving  water  using 
monthly  effluent  and  receiving  water 
data.  When  possible,  EPA  calculated  the 
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average  of  the  maximum  7-day  moving 
averages  for  each  month,  or  if  daily 
temperature  data  were  not  available, 
EPA  evaluated  the  average  of  the 
maximum  monthly  values.  To 
determine  the  effect  of  the  discharge  on 
the  downstream  temperature,  EPA 
calculated  the  temperature  at  the  edge  of 
the  regulatory  mixing  zone  (RMZ) 
assuming  that  the  background  stream 
temperature  is  the  applicable  criterion 
when  the  waterbody  currently  exceeds 
the  criterion.  For  example,  if  the 
receiving  water  has  a  proposed 
designated  use  of  core  salmonid  rearing 
and  currently  has  a  maximum 
temperature  of  17°C/62.6°F  in  August, 
the  effluent  temperature  used  in  the 
compliance  analysis  would  be  the 
maximum  monthly  effluent  temperature 
between  July  and  August,  and  the 
stream  temperature  would  be  16°C/61°F. 
Otherwise,  EPA  used  the  maximum 
receiving  water  temperature  [i.e., 
average  of  maximum  7-day  moving 
average  temperatures,  average  of 
maximum  monthly  temperatures)  in 
those  situations  where  the  waterbody  is 
currently  attaining  the  criterion.  In  both 
cases,  EPA  calculated  the  dilution  ratio 
from  the  7Q10  stream  flow  (minimum  7- 
day  average  flow  recurring  once  in  10 
years)  and  the  average  dry  weather 
design  flow  for  the  facility.  EPA's 
proposed  rule  specifies  that  only  25 
percent  of  the  7Q10  flow  be  used  in  the 
dilution  calculation  in  waters  not 
currently  attaining  the  applicable 
temperature  criterion,  hi  many  cases, 
facilities  had  already  calculated  dilution 
ratios  through  stream  modeling  {e.g., 
CORMIX)  or  mixing  zone  studies.  In 
these  cases,  if  less  than  25  percent  of  the 
7Q10  flow  was  used  in  the  model,  EPA 
used  the  facility-calculated  value, 
otherwise,  EPA  calculated  the  dilution 
ratio  assuming  25  percent  of  the  stream 
flow  is  available  for  dilution. 

EPA  estimated  the  most  cost-effective 
control  strategy  for  each  facility  to 
achieve  compliance.  To  estimate  the 
potential  costs  associated  with  the 
controls.  EPA  used  temperature 
management  plans  (TMPs)  firom 
facilities  that  have  already  developed 
them  to  determine  the  necessary 
controls  on  point  sources  to  reduce 
effluent  temperatures.  Possible  controls 
include  process  optimization,  pollution 
prevention,  land  application,  and 
cooling  towers.  EPA  determined  costs 
for  these  controls  from  readily  available 
documentation  and  updated  these 
sources  to  2003  dollars. 

There  are  no  IGDO  data  available  for 
any  of  the  affected  waters,  primarily 
because  methods  to  measiu-e  IGDO  have 
only  recently  been  developed. 
Therefore,  EPA  estimated  compliance 


with  current  and  proposed  IGDO  criteria 
based  on  an  estimated  3.0  mg/L 
differential  between  the  IGDO  and 
dissolved  oxygen  (DO)  in  the  overlying 
water.  Studies  cited  (Koski,  1965; 
Hollender.  1981)  in  EPA's  Ambient 
Water  Quality  Criteria  for  Dissolved 
Oxygen  (EPA,  1986)  indicate  that  3.0 
mg/L  is  a  good  approximation  of  the 
differential  between  water  column  DO 
and  IGDO.  Therefore,  EPA  believes  it  is 
reasonable  to  assume  that  a  water 
designated  for  bull  trout  juvenile  rearing 
and  spawning  or  salmon  and  steelhead 
spawTiing  though  fry  emergence  that  has 
a  water  column  DO  concentration  of 
11.0  mg/L  would  achieve  8.0  mg/L 
IGDO.  Using  this  differential,  the 
current  Oregon  IGDO  criterion  of  6.0 
mg/L  corresponds  to  a  minimum 
instream  DO  concentration  of  9.0  mg/L. 
EPA's  proposed  IGDO  criterion  of  8.0 
mg/L  corresponds  to  a  minimum 
instream  DO  concentration  of  11.0  mg/ 
L. 

Current  Oregon  water  quality 
standards  specify  a  minimum  water 
column  DO  for  protection  of  salmonid 
spawning  is  11.0  mg/L,  unless  the 
minimum  IGDO  (measured  as  a  spatial 
median)  is  8.0  mg/L,  then  the  minimum 
DO  may  be  9.0  mg/L.  If  conditions  of 
barometric  pressure,  altitude,  and 
temperature  preclude  attainment  of  11.0 
or  9.0  mg/L  standards,  then  the 
minimum  DO  may  be  95  percent  of 
saturation. 

EPA's  rule  only  changes  the  IGDO 
criterion,  and  not  Oregon's  11.0  mg/L 
(or  9.0  mg/L)  instream  DO  criteria. 
Thus,  if  a  stream  is  meeting  the  current 
Oregon  water  quality  standards,  based 
on  EPA's  Ambient  Water  Qualits' 
Criteria  for  Dissolved  Oxygen  (EPA, 
1986),  the  stream  would  also  meet  the 
revised  EPA  criterion,  and  no  costs 
would  be  incurred  as  a  result  of  this  part 
of  the  rule.  If  a  stream  is  not  meeting  the 
current  water  quality  standards,  the 
costs  of  attaining  compliance  would  be 
associated  with  existing  Oregon  water 
quality  standards,  not  as  a  result  of  the 
proposed  rule.  Therefore.  EPA  estimated 
the  cost  of  this  provision  to  be  zero. 

To  develop  an  estimate  of  the 
incremental  impact  of  the 
antidegradation  provision  of  the 
proposed  rule,  EPA  first  estimated  the 
number  of  facilities  located  on  newly 
designated  high-quality  waters  that 
might  request  to  increase  discharges 
during  their  permit  term.  EPA  assumed 
that  all  waters  not  on  the  State's  303(d) 
list  are  high  quality  waters.  EPA 
estimated  that  22  major  facilities  and 
130  minor  facilities  may  discharge  to 
high-quality  waters.  NPDES  permits  are 
issued  for  a  period  of  five  years,  after 
which  they  must  be  renewed.  Therefore. 


on  average,  one-fifth  (20  percent)  or 
approximately  30  of  the  152  existing 
permit  holders  will  renew  their  permits 
each  year.  Based  on  the  frequency  of 
past  Oregon  antidegradation  reviews 
and  EPA's  past  experience  in 
calculating  costs  for  its  antidegradation 
rules  for  other  States,  EPA  assumed  that 
no  more  than  five  percent  of  facilities 
that  discharge  to  high-quality  waters 
would  likely  request  an  increase  in  an 
effluent  limit  to  the  extent  that  an 
antidegradation  review  would  be 
required  when  they  renew  their  permit. 
Given  30  permit  renewals  per  year,  less 
than  two  facilities  would  require  an 
antidegradation  analysis  each  year. 

Next,  EPA  estimated  the  costs  of 
preparing  an  antidegradation  analysis  to 
justif\'  the  need  to  increase  discharges 
for  these  facilities.  Entities  seeking  an 
antidegradation  review  will  incur  costs 
to  develop  financial  and  economic  and 
social  impact  analyses,  and  the  State 
will  incur  costs  to  review  the  analyses 
and  make  a  determination.  EPA 
assumed  that  the  cost  incurred  by 
facilities  in  complying  with  the  rule  is 
the  cost  of  a  preliminan,'  engineering 
analysis,  and  the  subsequent  financial 
analysis  for  which  EPA  provides 
guidance  and  a  workbook.  To  estimate 
the  potential  analytical  costs.  EPA  first 
calculated  the  average  capital  costs  to 
facilities  it  identified  as  requiring 
additional  controls  in  economic 
analyses  prepared  for  recent  water 
quality  standards  actions,  including 
establishing  criteria  for  toxic  pollutants 
and  upgrading  receiving  water  use 
classifications  in  the  States  of  Alabama. 
Iowa.  California,  and  Idaho  (U.S.  EPA, 
2001a:  2001b:  1999:  and  1997).  EPA's 
estimates  of  capital  costs  for  these 
facilities  average  SI  million  for  major 
POTVVs,  5230,000  for  minor  POTWs, 
S2.4  million  for  major  industrial 
facilities,  and  SI  million  for  minor 
industrial  facilities.  Thus,  preliminary 
engineering  analysis  and  financial 
analysis  costs  could  range  between 
SlO.boO  and  S72.000  for  major  facilities, 
and  between  S2.300  and  530,000  for 
minor  facilities  [see  Table  IV-2).  EPA 
did  not  estimate  costs  for  installing 
additional  control  measures  or  limiting 
increased  discharges  because  EPA 
would  have  to  speculate  on  the  multiple 
unknown  factors  including  the  type  of 
facility,  the  pollutants  being  discharged, 
the  water  body  in  question,  the 
requested  increase  in  discharge,  the 
control  technologies  currently  being 
implemented,  the  alternative  control 
technlogies  considered,  and  the  State's 
decision  following  review  of  the 
antidegradation  analyses. 


^c\      onno  /  1>»Av 
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Table  IV-2.  Estimated  Cost  per  Facility  to  Prepare  Antidegradation  Review 


Cost 


Municipal  facilities  (POTWs) 
Ma)or  Minor 


Industrial  facilities 


Major 


Minor 


Installed  Controls '       $1,000,000 

Low   Estimate   of  Review  Cost^ — {^°^o  of   Installed  Capital  j 

Cost)  10.000 

High   Estimate  of  Review  Cost- — i3°o  of  installed  Capital 

Cost)  30.000 


$230,000 
2,300 
6,900 


$2,400,000 
24,000 
72,000 


$1,000,000 
10,000 
30,000 


'  Average  capital  costs  to  facilities  that  EPA  identified  as  requiring  additional  pollution  controls  in  analyses  of  recent  water  quality  standards  ac- 
tions, including  establishing  cntena  for  toxic  pollutants  and  upgrading  receiving  water  use  classifications,  in  the  States  of  Alabama  Iowa  Cali- 
fornia, and  Idaho  (U  S   EPA.  2001a,  2001b,  1999,  1997) 

'Use  of  1  and  3  percent  of  Installed  Capital  Cost  based  on  EPAs  best  professional  ]udgment 


Casts  for  the  prnpusfd 
antidegratiatinn  provisum  vvill  include 
the  cost  of  thr  .St.itf  rt-vunv,  fTA 
assumed  that  thr  State's  review  of  the 
engineering  (,nst  analvsis  and  financial 
impact  analysi,^  i  ould  require  uf)  to  24 
hours,  and  that  the  notification  and 
response  to  conmients  ac:ti\ities  will 
require  an  average  of  100  hours  Thus, 
based  on  a  national  average  hourlv 
( (impensation  rate  of  S42.24  for  State 
and  local  government  workers  in 
professional  specialitv  and  technical 
occupations,  the  average  cost  per  rc\iew 
isS5,200. 

C.  Results 

EP.\  estiniateii  the  potfiitial  r:osts 
associated  with  the  temperature.  ICDd 
and  antidegradation  provisions  of  the 
proposed  nile  separately.  For  the 
temperature  provision,  there  are  48 
potentially  affected  facilities.  EPA 
estimated  costs  for  all  affected  major 
facilities  individually,  ami  estimated 
costs  for  affected  minor  facilities  bv 
extrapolating  costs  from  a  sample  EPA 
estimated  that  the  potential  total 
Statewide  annual  cost  associated  w  ith 
proposed  temperature  criteria  will  be 
approximatelv  S198.f(00 

EP.-\  estimateri  that  the  potential  cost 
associated  witfi  thf  proposed  IGDC) 
criterion  is  /^ero,  [his  estimate  is  based 
on  compliance  with  current  State 
standards. 

For  the  antidegradation  provision. 
EPA  estimated  that  the  potential  annual 
costs  range  from  S22  'lOO  \<>  S5i), ')()() 
This  estimate  i^  haseti  mi  t  nnibined 
entitv  and  State  costs  for  two 
antidegradation  reviews  per  year, 

D   Total  Stcitf^nid'-'  Costs  Associated 
with  XPDES  Ph-niuttfci  Entities 

The  following  table  Minimarizes  the 
total  estimated  potential  Statewide  costs 
of  today's  proposed  rule  associated  with 
N'PDES  permitted  entities. 


Table  IV-3.  Total  Estimated  An- 
nual Statewide  Costs  Attrib- 
utable TO  THE  Proposed  Rule 
($2003/ yr) 


Provision 


Temperature  Uses  and 
Cntena  

IGDO  Cntena    

AntiOegradation  Proce- 
dures   

Total 


Estimated  annual 
cost' 


$198,900 

$0 

$22,500-50,900 
$221,400-249.800 


'  Costs  are  annualized  at  7  percent  over  20 
years 

EPA  recognizes  that  the  potential 
indirect  costs  to  nonpoint  sources 
associated  with  the  State's 
im)ilrnii'ntation  of  thesi'  proposed  water 
qualit\  --.tandards  mav  be  higher  than 
the  costs  EP.-\  has  estimated  since 
temperature  exceedences  on  the  affected 
waliT  bodies  could  also  r('sult  from 
iion[)(iiiit  source  activities.  Major 
categorii's  of  sources  that  ma\'  be 
affei  ti'd  b\'  the  States  implementation 
of  this  proposed  rule  include  forestry 
and  agrii  ulture,  as  well  as  dams.  EPA 
h.is  not  (jii.intified  ihes(!  costs. 

E.  Small  Govrnuurnt  and  Business 
Analysis 

Today's  proposcii  rule  establishes  no 
nijuirements  applii  able  to  small 
entities,  and  so  is  not  susceptible  to 
regulatorv  tlexibilitv  analvsis  as 
prescribed  b\  the  Kegulatorv  Flexibilitv 
.\c\  V.PA  h.is  nonetheless  considered 
ihf  potential  effei  ts  of  this  rule  on  small 
t'lititit^s  to  the  extent  that  it  can.  and  has 
UK  hided  that  .ukiUsis  in  the 
adiuuiistr.it u  e  rei  ord  of  this 
rulemaking   EPA  evaluated  the  potential 
economic  impacts  for  the  facilities  that 
discharge  to  waters  of  the  State  of 
Oregon  and  used  this  information  to 
develoj)  the  cost  estimate  for  the 
proposed  rule   EPA  estimates  that, 
depentling  on  (Jregon's  implementation, 
as  many  as  128  small  municipal  entities 
and  8')  business  entities  could  be 
affected  by  one  or  more  provisions  of 


the  proposed  rule.  Data  are  not  available 
to  determine  if  those  85  businesses 
potentially  affected  by  the  proposed  rule 
would  be  classified  as  small,  or  what 
percent  of  revenues  the  estimated  costs 
would  represent.  Nonetheless,  EPA's 
analysis  indicates  that,  depending  on 
Oregon's  implementation,  only  29  small 
municipal  entities  and  13  business 
entities  could  incur  costs  under  the 
temperature  provision,  and  only  1  to  2 
small  municipal  or  business  entities 
could  incur  antidegradation  costs  in  an 
average  year. 

EPA  calculated  the  ratio  of  potential 
compliance  costs  to  estimated  revenues 
for  the  small  municipalities  using  the 
annualized  facility-specific  cost 
estimates  described  above,  actual 
municipal  revenues  for  facilities 
potentially  affected  by  the  temperature 
provision,  and  estimates  of  annual 
municipal  revenues  for  facilities 
affected  by  other  provisions.  The 
estimates  are  based  on  2002  municipal 
population  data  and  a  mean  per  capita 
municipal  revenue  estimate  of  S860  that 
EPA  derived  from  the  municipalities 
potentially  affected  by  the  temperature 
provision. 

Based  on  its  estimated  costs  of  the 
proposed  rule,  and  possible  Oregon 
implementation.  EPA  observed  that 
three  small  municipal  entities  could 
incur  costs  that  equal  or  exceed  1 
percent  of  revenues.  For  two  of  these 
entities,  costs  may  equal  or  exceed  3 
percent  of  revenues  (the  ratios  are  4.5 
percent  and  8.3  percent). 

V.  Alternative  Regulatory  Approaches 
and  Implementation  Mechanisms 

A  Background 

Data  and  information  may  become 
available  after  the  date  of  this 
rulemaking  that  will  be  material  to 
water  quality  standards  for  Oregon. 
There  are  several  mechanisms  available 
to  ensure  that  the  water  qualitv 
standards  and  their  implementing 
mechanisms  appropriately  take  into 
account  such  new  information.  These 
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mechanisms  are  described  in  sections  B 
through  E  below. 

The  State  should  be  aware,  however, 
that  EPA  considers  designated  use 
changes  and  site-specific  criteria  to  be 
modifications  to  the  State's  water 
quality  standards.  Federal  regulations  at 
40  CFR  122.44(d)(1)  require  that  NPDES 
permits  include  limitations  necessary  to 
achieve  water  quality  standards  adopted 
under  section  303  of  the  CWA. 
Therefore,  a  designated  use  change  or  a 
site-specific  criterion  caimot  be  the 
basis  for  NPDES  permit  limitations  until 
the  State  has  adopted  it  as  part  of  its 
water  quality  standards,  has  submitted 
it  to  EPA,  and  EPA  has  approved  it.  See 
40  CFR  131.21(c)  and  (d).  EPA  would 
also  need  to  withdraw  any 
corresponding  Federal  use  designation 
or  criteria.  As  with  any  other  revision  to 
the  State's  water  quality  standards,  EPA 
will  review  these  revisions  to  determine 
whether  they  are  scientifically- 
defensible  in  accordance  with  40  CFR 
131.11(b){l)(iii),  or  meet  the 
requirements  of  40  CFR  131.10(g),  as 
applicable.  EPA  will  also  consider 
whether  the  appropriate  procedural 
requirements  have  been  met,  such  as 
public  participation  and  certification  by 
the  appropriate  legal  authority  within 
the  State. 

While  40  CFR  131.13  allows  States  to 
adopt  variances  for  State-adopted  water 
quality  standards.  States  do  not  have 
authority  to  change  Federal  regulations. 
Thus,  State  procedures  may  not  be  used 
to  modify  Federally-promulgated  water 
quality  standards.  Consequently,  EPA 
has  included  in  today's  proposed  rule  a 
Federal  variance  provision  allowing  the 
Region  10  Administrator  to  grant  water 
quality  standards  variances  where  a 
person  submits  data  indicating  that  an 
EPA-designated  use  is  not  attainable  for 
any  of  the  reasons  in  40  CFR  131.10(g). 
This  process  is  discussed  in  greater 
detail  in  section  V.C. 

B.  Process  for  Federal  Agencies 
Responsible  for  Federally  Owned  or 
Operated  Dams  To  Request  EPA  Modify 
Water  Quality  Standards 

The  process  EPA  used  to  propose 
designations  for  the  salmonid  uses  and 
setting  the  numeric  criteria  described 
above  utilized  the  best  scientifically 
credible  data  available  to  date  on  the 
water  quality  requirements  of  various 
life  stages  of  salmonids.  However,  this 
data  did  not  include  the  type  of  data 
that  is  generally  considered  in  a 
waterbody-specific  use  attainability 
analysis.  EPA  recognizes  that  new  and/ 
or  more  accurate  data  may  become 
available  that  would  support  changes  to 
the  standards  on  a  particular  water 
body,  including  data  and  information 


regarding  the  attainability  of  EPA's 
proposed  use  designations  for  specific 
waters.  In  the  course  of  developing  this 
proposal,  EPA  was  approached  by 
several  Federal  agencies  that  own  or 
operate  Federal  dams  with  questions 
about  the  information  requirements  and 
the  process  for  incorporating  data  on 
use  attainability  into  the  process  for 
determining  designated  uses  proposed 
by  EPA  in  iJhis  rule.  Specifically,  these 
agencies  indicated  that  they  may  submit 
information  involving  Federal  dams 
diu-ing  the  public  comment  period  for 
this  rule  or  after  promulgation.  Also, 
they  sought  to  better  understand  the 
information  needs  and  process  EPA 
would  follow  in  considering  a  change  in 
a  designated  use  for  water  bodies  in 
Oregon  where  Federal  dams  are 
operating. 

During  the  public  comment  period, 
EPA  will  review  and  consider  the 
information  and  the  need  for  changes  in 
the  standards  prior  to  promulgation. 
EPA  recognizes  that  the  existence  of 
Federally-owned  or  operated  dams  in  a 
watershed  may  alter  the  thermal  regime 
of  the  associated  stream  system,  and 
that  even  after  all  feasible  and 
practicable  measures  to  reduce  thermal 
impacts  are  implemented,  in  some 
cases,  attainment  of  certain  water 
quality  standards  for  temperature  may 
not  be  feasible.  Water  quality  standards 
should  be  feasibly  attainable  given  the 
existence  and  operation  of  these 
Federally  owned  or  operated  dams. 
Feasibility  should  include  consideration 
of  whether  there  are  reasonable 
alternative  operations,  structural 
modifications,  or  maintenance 
approaches  a  Federally-owned  or 
operated  dam  could  implement  and  still 
fulfill  its  authorized  purpose.  In  order  to 
be  responsive  to  the  questions  raised 
about  how  EPA  would  handle  such 
information  after  the  close  of  the 
comment  period  and  after  promulgation. 
EPA  is  proposing  in  this  rule  EPA's 
preferred  process  for  Federal  agencies 
that  own  or  operate  dams  to  petition 
EPA  to  revise  standards  for  water  bodies 
covered  bv  this  rule. 

EPA  is  mindful  that  the  time 
constraints  under  which  EPA  must  take 
final  action  on  WQS  by  March  2.  2004, 
will,  no  doubt,  limit  the  opportunities 
for  Federal  agencies  which  own  or 
operate  dams  to  develop  and  provide 
information  to  EPA  and  for  EPA  to  fully 
consider  any  such  information  prior  to 
the  deadline  for  taking  final  action. 
Ideally,  such  information  would  be 
considered  up-front  in  designating  uses 
and  establishing  water  quality  criteria. 
In  reality,  precise  information  may  not 
be  available  in  advance  because  of  lack 
of  data  on  natural  variability,  varying 


weather  and  flow  conditions  and  the 
difficulty  in  predicting  the  impacts  on 
water  quality  of  feasible  management 
measures.  Therefore,  EPA  is  proposing 
to  establish  within  the  rule  a  process  by 
which  Federal  agencies  that  own  or 
operate  dams  may  present  information 
regarding  the  effect  of  the  presence  and 
operation  of  specific  dams  on  the 
attainability  of  uses  that  EPA 
promulgates  for  specific  waters,  and 
petition  EPA  to  amend  standards  if  EPA. 
in  coordination  with  the  regulated 
agency,  determines  the  uses  are  not 
attainable. 

EPA  is  including  this  provision  for 
those  Federally-owned  or  operated 
dams  because  EPA  believes  it  is 
important  to  ensure  that  designated  uses 
properly  account  for  the  presence  of 
dams,  whose  purposes  include,  but  are 
not  limited  to,  flood  control,  irrigation, 
navigation,  and  power  generation  that 
Congress  has  specifically  authorized. 
EPA  wants  to  ensure  that  the  use 
designations  that  it  adopts  under  the 
CWA  for  waters  in  Oregon  fully 
consider  any  available  information 
regarding  the  effects  of  dams  that  have 
been  specifically  authorized  by 
Congress  to  be  constructed  and  operated 
on  those  same  waters.  A  clear  process  in 
the  rule  for  these  Congressionally- 
authorized  dams  will  allow  EPA  to 
address  expeditiously  a  request  from 
another  Federal  agency  regarding 
modification  of  a  promulgated  use 
designation  based  on  the  effects  of  the 
presence  and  operation  of  a  particular 
dam. 

EPA's  current  WQS  regulations  at  40 
CFR  131.10(g)  list  six  factors  that  may 
be  used  as  a  basis  for  removing  a 
designated  use  that  is  not  an  existing 
use  if  it  can  be  demonstrated  that 
attaining  the  designated  use  is  not 
feasible  because  of  one  of  those  six 
factors.  One  of  those  factors  specifically 
relates  to  dams.  40  CFR  131.10(g)(4) 
provides  that  a  designated  use  may  be 
removed  if  "dams  *    *    *  preclude  the 
attainment  of  the  use,  and  it  is  not 
feasible  to  restore  the  water  body  to  its 
original  condition  or  to  operate  [the 
dam]  in  a  way  that  would  result  in 
attainment  of  the  use."  EPA  believes 
that  it  is  important  to  establish  a  process 
in  this  regulation  to  clarif>'  how  a 
Federal  agency  that  owns  or  operates  a 
Federal  dam  may  present  information  to 
EPA  if  the  Federal  agency  believes  that 
a  standard  promulgated  as  a  result  of 
this  rulemaking  is  not  attainable  due  to 
the  presence  and  operation  of  a 
Congressionally-authorized  dam  and  it 
is  not  feasible  to  operate  the  dam  in  a 
way  that  would  result  in  attainment  of 
the  use. 
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It  should  be  imtrd  that  KPA's  current 
regulations  alsn  proMiic  ttiat  at  a 
minimum  uses  arc  (i('i:>ni''(i  attainable  if 
tht'\  can  be  ac  hieM-d  h\  tlic  applic  ation 
of  technoic)tj\-basi'(l  efflufiU  linutations 
nn  pomt  source  dischargers  required 
under  CVVA  section  301(b)  and  306  and 
cost-effective  and  reasonable  best 
management  practices  for  nonpoint 
source  control.  40  CFR  131.10(d)  and 
(h).  Pursuant  to  this  regulation.  EPA 
would  take  into  consideration  the 
controls  being  implemented  by  other 
sources  on  a  specific  vvaterbodv  or 
segment  in  determining  the  attainability 
of  any  use. 

Federal  Agency  Submission  to  EPA 

In  proposed  40  CFR  131.39(gJ.  EPA 
provides  a  process  by  which  a  Federal 
agency  responsible  for  a  Federally- 
owned  or  operated  dam  may  petition 
F.P.\  to  revise  a  water  quality  standard. 

Federal  Agency  Documentation 

First,  proposed  40  CFR  131.39(g)(1) 
provides  that  the  petiticjn  must  be  based 
on  a  demrmstratinn  that  the  operation  of 
the  dam  precludes  the  attainment  of  the 
use,  that  reasonable  alternatives  are  not 
feasible  to  restore  the  water  to  its 
original  condition,  and.  that  there  are  no 
feasible  and  practicable  changes  to  the 
operation,  maintenance  or  structure  of 
tht'  dam.  consistent  with  the  purposes 
for  which  It  was  authorized  by 
Ciongress.  that  cm  be  implemented  that 
would  result  in  attainment  of  the 
water's  dfvsignatfd  UNf  Tfii^  language 
approximate-,  thf  lani;uaL;t'  in  KPA's 
( iirrent  regulation  ,t!  4()  CFR 
HI- 10(g)(4).  As  di>cus.,ed  below,  in 
response  to  a  petition.  EPA  will  condm  t 
a  use  attainahihtv  analysis  (CAA)  and 
determme  whether  the  promulgated  use 
is  attainable.  The  information  provided 
by  the  Federal  agency  with  the  petition 
will  be  critical  to  EPA's  decisiDn 

EP.A  expects  that  this  demonstratii )ii 
would  mclude  a  description  of  the 
current  hinction  and  purpose  of  the  dam 
tand  how  well  the  dam  is  perfurnung  its 
intended  function)-  Further.  KP.A 
expects  that  this  demonstration  will 
include  a  discussion  of  potential 
changes  in  operatKm  or  mamtenance  of 
the  dam  and  potential  stnu  tural 
moiiifications.  accompanied  by  results 
(if  trial  runs  where  practicable,  an 
engineering  analysis,  and  results  of 
modeling.  EP.-\  alsn  expects  that  the 
demonstration  would  show  how  much 
miprovement  towards  attainment  of  the 
standard  could  be  expected  from 
feasible  and  practicable  alterations    ['his 
information  would  be  relevdiit  to  EP.\ 
should  it  decide  to  revise  the  standard 
Federal  agencies  that  own  or  operate 
dams  in  Oregon  must  provide  EPA  with 


the  foiliivving  inforiiiiition  as  specified 
in  today's  proposed  rule  at  40  CFR 
131.39(g)(2): 

(1)  The  current  purpose  and 
function  of  the  liam  inc  hiding 
information  on  how  well  the  dam  is 
performing  in  meeting  the  est.iblishefi 
purpose  and  fuiic  tion. 

(2)  Any  feaNible.  practicable 
alternatives  to  i  uirent  ojieration  and 
m.untenance  ot  the  dam  that  could 
improve  water  qu<ilit\ .  including 
coordination  of  operations  between 
dams. 

(3)  .\iu  feasible,  practicable 
structur.il  iiiodifif:ations  to  the  dam  that 
could  impro\('  water  (]ualit\ ;  <ind 

(4)  Any  relevant  studies  of  the  aliove 
factors. 

In  addition.  Federal  ageiu  les  that  own 
or  oper.ite  dams  in  Clretion  are 
encouraged  to  consider  and  submit  anv 
results  from  the  following  analyses  to 
expedite  EPA's  use  attainability 
det(>rmination: 

•  With  regard  to  the  .inahsis  of  any 
teasihli',  practicable  alternatives  to 

I  urnnt  operation  and  maintenance  of 
the  (lam 

•  Have  alternative  methods  (J 
operating  turbines  been  utilized  or 
explored  to  encourage  better  mixing 
where  there  is  a  horizontalK-  or 
v(!rtically-stratified  forebav:' 

•  Have  modifi(  atious  to  flood  ctmtrol 
rule  (  iir\es  been  used  or  explored  to 
allow  additional  flows  in  the  summer 
months  without  impacting  refill:' 

•  Have  modifications  to  upper 
reservoir  rehll  [irobabilities  b(!en  used 
or  explored  to  allow  atiditional  flows  in 
the  summer  mr>nths:' 

•  ifa\-e  reductions  in  the  cross-s(!ction 
areas  ot  the  water  columns  behind  the 
dams  been  utilized  or  explored''  (.Such 
reductions  could,  in  turn,  rediu  e  the 
resident  time  for  wat(>r  parti(  les.  which 
reduces  exposure  times  and  surface 
area,  which  also  reduces  exposure 
history.  This  is  related  to  increasing 
velocity,  which  can  be  done  either  bv 
increasing  flows,  or  decreasing  area. 
Q(flow)  =  V{ velocity)  v  A(area)| 

•  With  regard  to  the  analysis  of  an\ 
feasible,  practicable  structural 
modifications  to  the  dam.  have  low 
level  outli't  controls  been  used  or 
explored  to  allow  selective-  withdrawals 
resulting  in  temperature  improvements 
111  the  w.iterbody? 

Federal  .XgeiuA  Public  Process 

.Second,  proposed  40  CFR 
Kil  34(g)(l)(iii)  pnivides  that  the 
responsdile  Feder<d  agencv  provide  an 
opportunity  tor  the  a f fee  ted 
lurisdictions  and  public  to  comment  on 
a  draft  of  the  agencv's  demonstration 
and  to  submit  any  adilitional 


information  or  analyses  {e.g..  analyses  of 
how  trading  could  improve  water 
quality)  before  it  is  submitted  to  EPA. 
EPA  expects  that  the  Federal  agency 
would  take  these  comments  into 
consideration  in  preparing  a  final 
demonstration  that  it  will  submit  to  EPA 
in  support  of  its  petition  to  revise  one 
or  more  water  quality  standards.  The 
proposed  rule  would  also  require  that 
the  Federal  agency  submit  to  EPA  the 
Federal  agency's  response  to  the 
comments  that  the  agency  received 
during  its  public  comment  process. 

EPA's  Process  for  Responding  to 
Petitions 

Once  the  complete  petition  is 
submitted  to  EPA,  40  CFR  131.39(g)(3) 
of  the  proposed  rule  would  provide  that 
EPA  will  conduct  a  UAA.  determine  if 
a  change  in  water  quality  standards  is 
appropriate,  and  respond  to  the 
petitioning  agency  within  nine  months. 
In  making  such  a  determination,  EPA 
will  carefully  consider  all  of  the 
information  provided  by  the  Federal 
agency  and  any  comments  by  the 
affectfid  jurisdictions  and  public.  40 
CFR  131.39(g)(4)  would  provide  that  if 
EPA  determines  after  developing  a  UAA 
that  the  promulgated  standards  should 
be  rtn'ised.  EPA  will  propose  to  amend 
the  promulgated  standards  through  a 
FY'deral  rulemaking  and  take  final  action 
within  1,5  months.  EPA  may  also  extend 
either  fif  these  deadlines  if  a  large 
number  of  petitions  are  received  during 
this  time.  If  EPA  determines  that  the 
standards  do  not  need  to  be  revised. 
propiKsed  40CFR  131.39(g)(5)  provides 
that  EPA  will  respond  to  the  petition  by 
providing  its  reasons  for  not  proposing 
to  revise  the  standards. 

If  EP,-\  determines  that  a  use  revision 
is  appropriate  and  the  use  revision  may 
affect  threatened  or  endangered  species, 
EPA  would  need  to  consult  with  NOAA 
Fisheries  and/or  FWS  under  section  7  of 
the  ESA.  EPA  is  consulting  with  the 
.Services  regarding  the  promulgation  of 
today's  rule.  EPA  also  consults  with 
affected  Tribes  if  designating  a  use  that 
requires  less  stringent  criteria. 

Federal  agencies  that  own  or  operate 
dams  have  also  expressed  concern  over 
the  status  and  potential  legal 
vulnerability  of  dams  during  the  period 
that  EPA  is  considering  a  petition 
submitted  under  this  provision.  EPA 
requests  comment  on  how  it  might 
address  this  concern  in  the  rule. 

Availability  of  the  Petition  Process  to 
Entities  Besides  F'ederally-Owned  or 
Operated  Dams 

Of  course,  any  person  may  petition 
EPA  to  revisi'  a  water  quality  standard 
that  EPA  promulgates.  Any  of  the  six 
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factors  at  40  CFR  131.10(g)  may  serve  as 
the  basis  for  removing  a  designated  use 
as  long  as  it  is  demonstrated  that  it  is 
not  feasible  to  attain  the  use.  As 
discussed  above,  EPA  is  proposing  to 
include  specific  provisions  in  this  rule 
related  to  the  condition  regarding  dams 
in  40  CFR  131.10(g)(4)  to  address 
Federally-owned  or  operated  dams  in 
recognition  of  the  specific  congressional 
authorization  for  the  construction  and 
operation  of  such  dams.  It  was 
recognized  that  the  tight  deadlines 
under  which  EPA  must  propose  and 
promulgate  water  quality  standards  for 
temperatiue  in  Oregon  waters  may  not 
provide  adequate  time  for  the  other 
Federal  agencies  to  gather  information 
related  to  the  possible  effects  of 
Federally-owned  or  operated  dams  on 
the  attainability  of  EPA's  water  quality 
standards  or  for  EPA  to  fully  evaluate 
any  information  that  may  be  generated. 
Therefore,  EPA  is  proposing  to  set  out 
a  process,  as  previously  described,  by 
which  the  submission  of  such 
information  by  another  Federal  agency 
and  consideration  by  EPA  would  take 
place. 

C.  Variances 

Water  quality  standards  variances  are 
a  mechanism  that  can  temporarily 
modify  water  quality  standards.  Today's 
rule  contains  a  Federal  variance 
procedure  for  the  designated  uses  being 
proposed  today.  However,  the 
procedures  described  later  in  this 
section  can  also  be  used  by  the  State  to 
develop  variances  for  State-adopted 
water  quality  standards. 

EPA  believes  variances  are 
particularly  suitable  when  the  cause  of 
nonattainment  is  discharger-specific 
and  it  appears  that  the  designated  use  in 
question  will  eventually  be  attained  or 
demonstrated  to  be  nonattainable.  EPA 
has  approved  the  granting  of  water 
quality  standards  variances  to  NPDES 
permitted  entities  by  States  in 
circumstances  that  would  otherwise 
justify  changing  a  use  designation  on 
the  grounds  of  unattainability  (i.e.,  one 
or  more  of  the  six  circumstances 
contained  in  40  CFR  131.10(g)  is  met). 
In  contrast  to  a  change  in  standards  that 
removes  a  use  designation  for  a  water 
body,  a  water  quality  standards  variance 
applies  only  to  the  NPDES  permitted 
discharger  to  whom  it  is  granted  and 
only  to  the  pollutant  parameter(s)  upon 
which  the  finding  of  unattainability  is 
based,  and  only  for  a  limited  period  of 
time.  The  underlying  standard  remains 
in  effect  for  all  other  CWA  purposes. 

The  practical  effect  of  such  a  variance 
is  to  allow  an  NPDES  permit  to  be 
written  using  less  stringent  criteria, 
while  encouraging  ultimate  attainment 


of  the  underlying  standard.  A  water 
quality  standards  variance  provides  a 
mechanism  for  assuring  compliance 
with  sections  301(b)(1)(C)  and  402(a)(1) 
of  the  CWA,  while  granting  temporary 
relief  to  point  source  dischargers. 

While  40  CFR  131.13  allows  States  to 
adopt  variance  procedures  for  State- 
adopted  water  quality  standards, 
because  States  cannot  amend  Federal 
law,  such  State  procedures  may  not  be 
used  to  grant  variances  for  Federally- 
adopted  standards.  EPA  believes  that  it 
is  appropriate  to  provide  comparable 
Federal  procedures  here.  Through 
today's  proposed  rule,  the  Region  10 
Regional  Administrator  may  grant  water 
quality  standards  variances  where  a 
person  submits  data  indicating  that  an 
EPA-designated  use  proposed  at  40  CFR 
131.39(b)  is  not  attainable  for  any  of  the 
reasons  at  40  CFR  131.10(g). 

Today's  proposed  rule  spells  out  the 
process  for  applying  for  and  granting 
such  variances.  Authorizing  the 
Regional  Administrator  to  grant 
variances  should  expedite  the 
processing  of  variance  requests.  That 
process  is  contained  in  proposed  40 
CFR  131.39(h)  of  today's  rule.  EPA  also 
proposes  that  the  Regional 
Administrator  provide  public  notice  of 
the  proposed  variance  and  provide  an 
opportunity  for  public  comment.  EPA 
understands  that  variance-related  issues 
can  often  arise  in  the  context  of  permit 
issuance.  EPA  Region  10  will  seek  to 
work  closely  with  the  State  permitting 
authorities  to  ensure  that  variance 
requests  will  be  considered  in  tandem 
with  the  State  NPDES  permitting 
process. 

The  variemce  procediu'es  proposed 
today  requires  an  applicant  for  a  water 
quality  standards  variance  to  submit  a 
request  to  the  Regional  Administrator 
(or  his/her  delegatee)  with  supporting 
information.  Under  this  rule,  as  in  the 
national  progremi,  the  burden  is  on  the 
applicant  to  demonstrate  to  EPAs 
satisfaction  that  the  designated  use  is 
unattainable  for  one  of  the  reasons 
specified  in  40  CFR  131.10(g).  EPA 
believes  that  because  a  variance  results 
in  a  temporary  change  to  the  designated 
use,  the  demonstrations  needed  to 
justify  a  variance  should  be  analogous  to 
those  needed  to  justify  removing  the  use 
entirely.  A  variance  may  not  be  granted 
if  the  use  can  be  attained,  at  a 
minimum,  by  all  dischargers 
implementing  effluent  limitations 
required  under  sections  301(b)  and  306 
of  the  CWA  and  the  nonpoint  sources 
implementing  reasonable  best 
management  practices  for  nonpoint 
source  control  as  required  by  the  State. 
In  addition,  a  variance  may  not  be 
granted  if  it  would  likely  jeopardize  the 


continued  existence  of  any  threatened 
or  endangered  species  listed  under 
section  4  of  the  ESA  or  result  in  the 
destruction  or  adverse  modification  of 
such  species'  critical  habitat. 

Under  this  rule,  a  variance  may  not 
exceed  three  years  or  the  term  of  the 
NPDES  permit,  whichever  is  less.  A 
variance  may  be  renewed  if  the 
permittee  again  demonstrates  that  the 
use  in  question  is  still  not  attainable. 
Renewal  of  the  variance  may  be  denied 
if  EPA  finds  that  the  conditions  of  40 
CFR  131.10(g)  are  not  met. 

D.  Heat  Load  and  Thermal  Plume 
Provisions 

1 .  Heat  Load  Limit 

Questions  often  arise  regarding  how 
to  interpret  water  quality  standards 
when  implementing  the  stemdards 
under  the  CWA.  EPA  believes  that  with 
respect  to  this  proposed  rule,  questions 
may  arise  during  NPDES  permitting  or 
TMDL  establishnient  as  to  whether  the 
water  quality  temperature  criteria 
proposed  here  would  be  attained  in 
impaired  waters  by  authorizing  effluent 
limitations  or  establishing  waste  load 
allocations  or  load  allocations  that  allow 
an  insignificant  addition  of  heat  to 
impaired  waters.  In  today's  proposal. 
EPA  is  including  a  provision  that  would 
allow  for  insignificant  additions  of  heat 
by  anthropogenic  sources  to  water 
bodies  or  segments  that  exceed  the 
applicable  temperature  criterion.  While 
this  provision  is  not  a  water  quality 
standard  under  CWA  section  303(c),  this 
provision  will  assist  regulatory 
authorities  in  carrying  out  their 
responsibilities  under  sections  303(d) 
and  402  of  the  CWA.  Specifically,  EPA 
proposes  that  the  addition  of  heat  from 
anthropogenic  sources  will  be 
determined  to  be  insignificant  if  all  such 
additions  cumulatively,  at  the  point  of 
maximum  impact,  cause  an  instream 
temperature  increase  of  O.S^C/O.S^F  or 
less  above  the  otherwise  applicable 
criterion.  In  addition,  no  single  point 
source  may  cause,  by  itself,  an  instream 
temperature  increase  of  0.3°C/0.5-F  or 
more  above  the  otherwise  applicable 
criterion  assuming  complete  mixing 
with  25  percent  of  the  river  flow. 

There  are  several  approaches  that  the 
State  may  take  to  assure  that  these 
conditions  are  met.  For  example,  to 
calculate  the  impact  of  single  sources, 
the  State  may  use  a  simple  energy 
balance  equation  to  calculate  a  point 
source  effluent  limitation  that  would 
meet  the  heat  load  limit,  assuming  the 
.upstream  temperature  is  at  the 
otherwise  applicable  criterion,  and 
calculating  an  end-of-pipe  effluent  limit 
that  would  result  in  an  0.3°C/0..5=F 


58784 


Federal  Register/ Vol.  68.  No.   197 /Friday.  October  10.  2003  /  Proposed  Rules 


increase  above  the  applicable  criterion 
after  complete  mixini;  of  tfie  effluent 
with  25  percent  of  the  river  flow.  To 
calculate  the  impact  of  multiple  sources, 
the  State  may  conduct  a  modeling 
evaluation. 

EP.A  believes  that  this  provision  will 
continue  to  protect  the  uses  proposed  to 
be  designated  by  this  rule.  Allowing 
sources  to  no  more  than  an  increase  of 
0.3  C/0.5F  is  not  significant  in  view  of 
the  accuracy  of  temperature 
measurement  instruments  and  the 
variability  of  monitoring  field  protocol 
techniques.  ("Water  Qualitv  Monitoring 
Technical  Guide  Book."  Oregon  Plan  for 
Salmon  and  Watersheds,  [ulv  1999.  pp 
&-3;  "Monitoring  Guidelines  to  Evaluate 
Effects  of  Forestry  Activities  on  Streams 
in  the  Pacific  Northwest  and  Alaska," 
EPA/910/9-91-001.  May  1991    pp  73- 
76).  Furthermore,  the  scientific  stildies 
assessing  the  effects  of  temperature  on 
salmon  species  which  form  the  basis  for 
the  Regional  Temperature  Guidance  and 
this  rulemaking,  are  at  a  level  of 
resolution  of  l'C/2T  (or  more).  For  the 
previously  stated  reasons,  allowing  an 
increase  of  0.3'C/0.5'F  will  protect  the 
uses  proposed  in  this  rule. 

Even  tnough  EPA  believes  this 
incremental  heating  of  0.3-C/0.5'F  or 
less  above  the  otherwise  applicable 
criterion  will  have  no  adverse  effect  on 
the  designated  uses,  even  in  impaired 
waters,  such  incremental  heating  would 
not  be  allowed  by  the  water  quality 
standards  without  this  provision.  EPA 
believes,  however,  that  it  is  important 
for  the  water  quality  standards  to  allow 
such  insignificant  heat  additions,  as 
long  as  they  meet  the  thermal  plume 
provisions  in  proposed  40  CFR 
131.39(e)(2).  because  of  their 
insignificant  adverse  effect  on  the 
designated  uses,  and  the  adverse 
economic  and/or  environmental  impacts 
of  either  prohibiting  such  discharges  or 
requiring  that  they  be  cooled  prior  to 
discharge. 

2.  Thermal  Plume 

EPA's  regulation  at  40  CFR  131  13 
recognizes  that  States  have  the 
discretion  to  adopt  regulations 
authorizing  mixing  zones  around  point 
source  outfalls,  which  are  limited  zones 
in  which  otherwise  applicable  criteria 
may  be  exceeded,  subject  to  conditions 
that  assure  the  protection  of  the 
designated  use  in  the  waterbodv  as  a 
whole.  In  the  case  of  temperature,  areas 
surrounding  point  source  outfalls  could 
experience  "thermal  plumes"  in  which 
water  temperatures  exceed  the 
otherwise  applicable  temperature 
criteria.  In  this  rule,  EPA  proposes 
conditions  on  such  thermal  plumes  to 
protect  the  designated  uses  bv 


preventing  instantaneous  lethality, 
thermal  shock.  migratif)n  blockage,  or 
adverse  impac:t  to  salmon  and  trout 
spawning  areas  in  order  to  protect  the 
designated  uses  proposed  in  this  rule. 

EPA  is  prop(jsing  that  for  any 
permitted  point  source  discharge  of  heat 
that  the  discharge  meet  the  conditions 
described  in  proposed  40  CPR 
131.39(e)(2).  These  provisions  describe 
conditions  that  must  be  avoided  in 
order  to  protect  salmonids  from  adverse 
impacts.  As  such,  EPA  is  proposing  that 
these  provisions  applv  to  all  NPDES- 
permitted  dischargers,  regardless  of 
whether  the  permittee  is  discharging  to 
a  water  body  that  is  attaining  or  not 
attaining  its  temperature  water  qualitv 
criterion.  In  the  former  case  {i.e..  where 
a  water  body  is  meeting  its  water  qualitv 
standards),  these  provisions  would  work 
in  conjunction  with  the  State's  existing 
mixing  zone  policv  contained  in  its 
regulation  to  govern  the  calculation  of 
effluent  limitations  for  point  sources. 

The  proposed  regulation  is  designed 
to  ensure  that  thermal  plumes  from 
point  sources  do  not  cause 
instantaneous  lethal  temperatures; 
thermal  shock;  migration  blockage; 
adverse  impact  on  spawning,  egg 
incubation,  and  fry  emergence  areas;  or 
the  loss  of  localized  cold  water  refugia. 
Based  on  the  scientific  literature's 
finding  that  certain  conditions  may 
cause  adverse  impacts  in  salmonids, 
EPA  believes  these  provisions  are 
appropriate  to  protect  these  species 
from  conditions  that  may  exist  due  to  a 
point  source  discharge.  "The  following 
paragraphs  summarize  the  scientific 
literature  and  how  the  findings  relate  to 
EPA's  proposed  regulations. 

•  Exposures  of  less  than  ten  seconds 
at  32^C/89.6  F  can  cause  instantaneous 
lethality.  (Washington  Department  of 
Ecology.  December  2002.   "Evaluating 
.Standards  for  Protection  of  Aquatic  Life 
in  Washington's  Surface  Water  Quality 
Standards.  Temperature  Griteria.  Draft 
Discussion  Paper  and  Literature 
Summarv.  "  pp.  10.5-108).  Therefore, 
EP.A  has  proposed  that  the  maximum 
temperature  within  the  plume  after  two 
seconds  of  travel  from  the  point  of 
discharge  does  not  exceed  32''C/90°F. 

•  Thermal  shock,  which  leads  to 
increased  predation,  can  occur  when 
salmon  and  trout  exposed  to  near 
optimal  temperatures  (e.g..  15^C/58°F) 
experience  a  sudden  temperature 
increase  to  26-30  C/79-86"F  for  a  short 
period  of  time.  (Goutant,  Gharles,  1973, 
Effect  of  thermal  shock  on  vulnerability 
of  juvenile  salmonids  to  predation,  [. 
Fish.  Res.  Board  Gan.  30(7):965-973.). 
Therefore,  EPA  is  proposing  that 
thermal  plumes  be  conditioned  to  limit 
the  cross-sectional  area  of  a  river  that 


exceeds  25'G/77°F  to  five  percent  of  the 
river. 

•  Adult  migration  blockage 
conditions  can  occur  at  21''G/70-F.  See 
Table  IIl-l.  Therefore,  EPA  is  proposing 
that  the  cross-sectional  area  of  a  river  at 
or  above  21''G/70"F  be  limited  to  less 
than  25  percent  or,  if  upstream 
temperature  exceeds  21°G/70''F,  the 
thermal  plume  be  limited  such  that  75 
percent  of  the  cross-sectional  area  of  the 
river  has  less  than  a  de  minimis  [e.g.. 
0.3°C/°0.5F)  temperature  increase. 

Adverse  impacts  on  salmon  and  trout 
spawning,  egg  incubation,  and  fry 
emergence  can  occur  when  the 
temperatures  exceed  13''G/55''F.  See 
Table  III-l.  Therefore,  EPA  is  proposing 
that  the  thermal  plume  be  limited  so 
that  temperatures  exceeding  13-C/55°F 
do  not  occur  in  the  vicinity  of  active 
spawning  and  egg  incubation  areas,  or 
that  the  plume  does  not  cause  more  than 
a  de  minimis  increase  in  the  river 
temperature  in  these  areas. 

Determining  whether  or  not  a 
preliminary  effluent  limitation  will 
result  in  localized  impacts  from  the 
thermal  pJume  can  be  achieved  through 
plume  modeling.  The  physical 
characteristics  of  the  thermal  plume 
[e.g.,  a  three-dimensional  profile  of 
temperatures)  can  be  estimated  using  a 
near-field  dilution  model  and  adequate 
input  data  to  run  the  model  [e.g.,  river 
and  effluent  temperatures  and  flows).  If 
the  model  indicates  that  the  preliminary 
effluent  limitation  is  likely  to  result  in 
any  of  the  localized  adverse  impacts 
described  above,  the  preliminary 
effluent  limit  must  be  lowered  to  ensure 
that  such  impacts  are  avoided  or 
minimized. 

E.  EPA 's  Basis  for  Allomng  Flexibility 
Due  to  Unusually  Warm  Weather 
Conditions 

EPA  is  proposing  that  a  waterbody 
shall  not  be  determined  to  be  a  water 
quality-limited  segment  for  CWA 
section  303(d)  listing  purposes  if  the 
maximum  7DADM  temperature  for  the 
year  with  the  second  highest  maximum 
7DADM  from  a  complete  data  record  of 
10  years  is  at  or  below  the  applicable 
criterion.  EPA  recognizes  that 
historically,  there  were  years  of  drought 
and  unusually  high  air  temperatures. 
When  those  conditions  occurred,  water 
temperatures  were  also  elevated. 
Further,  EPA  believes  it  is  reasonable 
for  a  State  or  Tribe  to  decide  not  to 
apply  the  numeric  temperature  criteria 
during  unusually  warm  conditions  for 
purposes  of  determining  if  a  waterbodv 
is  attaining  criteria  [i.e.,  for  the  purposes 
of  making  decisions  under  GWA  section 
303(d)  or  305(b)).  EPA  believes  such  a 
provision  is  justified  because  unusually 
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warm  annual  peaks  in  water 
temperature  typically  caused  by  drought 
conditions  are  a  natural  component  of 
the  environment  and  that  these 
infrequent  conditions  should  not  drive 
attainment  determinations.  Salmonids 
may  experience  some  adverse  effects 
during  these  periods,  but  by  definition, 
they  would  be  infrequent.  It  is 
important  to  note,  however,  that 
NPDES-perraitted  facilities  would 
continue  to  be  subject  to  the  same 
temperature  effluent  limits  they  would 
be  subject  to  during  normal  temperature 
periods,  because  they  should  not  be  able 
tn  discharge  more  heat  than  they  would 
otherwise  be  authorized  to  discharge 
simply  due  to  a  natural  event. 

Even  when  accounting  for  unusually 
warm  conditions  in  temperature 
standards,  attainment  determinations 
should  be  based  on  all  climatic 
conditions  except  for  those  unusually 
warm  and  rare  conditions  in  order  to 
protect  the  salmonid  designated  uses. 
Thus,  given  that  river  temperatures 
exhibit  vear-to-year  variation  in  their 
maximum  7DADM  values,  the  average 
maximum  7DADM  value  from  a  yearly 
series,  as  a  statistical  matter,  would 
need  to  be  lower  than  the  numeric 
criteria  in  order  to  meet  the  criteria  nine 
out  of  ten  years.  Therefore,  in  most 
years,  the  maximum  7DADM 
temperature  would  also  need  to  be 
lower  than  the  numeric  criteria  in  order 
to  meet  the  criteria  in  the  warm  years. 
EPA  took  this  into  consideration  when 
it  formulated  its  proposed  numeric 
criteria. 

F.  Total  Maximum  Daily  Loads  and 
Impaired  Water  Listings 

A  TMDL  is  a  tool  created  by  the  CWA 
that  expresses  the  total  amount  of  a 
given  pollutant  that  a  particular  water 
body  may  receive  and  still  achieve 
applicable  water  quality  standards. 
Section  303(d)  of  the  CWA  and  its 
implementing  regulations  at  40  CFR  part 
130  establish  the  requirements  for 
TMDLs.  The  TMDL  process  can  broaden 
the  opportunity  for  public  participation, 
expedite  water  quality-based  NPDES 
permitting,  and  lead  to  technically- 
sound  and  legally-defensible  decisions 
for  attaining  and  maintaining  water 
quality  standards.  In  addition,  the 
TMDL  process  provides  a  mechanism 
for  integrating  the  management  of  both 
point  and  nonpoint  pollution  sources 
that  together  may  contribute  to  a  water 
body's  impairment.  [See  Guidance  for 
Water  Qualitv-Based  Decisions:  The 
TMDL  Process.  EPA  440-4-91-001, 
April  1991.) 

If  Oregon  lists  waters  subject  to 
today's  proposed  rule  on  its  CWA 
section  303(d)  list(s)  because  data  or 


information  indicate  that  water  quality 
standards  have  not  been  achieved,  EPA 
recognizes  that  this  listing  decision  does 
not  mean  that  a  TMDL  will  immediately 
be  developed.  Rather,  CWA  section 
303(d)(1)  specifically  provides  States 
with  the  discretion  to  establish  a 
priority  ranking  for  TMDL  development 
for  listed  waters,  and  then  to  establish 
TMDLs  in  accordance  with  that  ranking. 
EPA  notes  that  even  if  Oregon 
establishes  a  TMDL  for  a  water  body 
designated  today  for  salmonid  lifestage 
uses,  the  question  of  implementing  the 
TMDL  with  respect  to  nonpoint  sources 
and  point  sources  not  required  to  obtain 
an  NPDES  permit  is  entirely  a  matter  of 
State  law. 

As  discussed  elsewhere  in  today's 
proposal,  EPA  strongly  encourages  the 
State  of  Oregon  to  adopt  the  appropriate 
uses  for  all  of  the  waters  subject  to  this 
rulemaking.  Once  EPA  approves  the 
State's  adoption  of  a  new  use 
designation  for  a  water  body,  and 
withdraws  that  water  body  from  the 
Federal  regulation,  the  State's  use 
designation  will  be  the  applicable  use 
for  that  water  body  for  purposes  of 
compiling  the  CWA  section  303(d)  list. 
Oregon  will  be  required  to  list  that 
water  body  under  CWA  section  303(d) 
if  data  and  information  show  that  the 
use  is  impaired  or  the  water  body 
exceeds  the  applicable  water  quality 
criteria  for  temperature  or  IGDO  for  the 
protection  of  the  associated  salmonid 
uses. 

For  waters  that  have  salmonid  use 
designations  (either  Federal  or  State)  at 
the  time  Oregon  assembles  its  CWA 
section  303(d)  list(s),  EPA  notes  that 
Oregon  need  not  include  a  water  on  its 
list(s)  if  it  lacks  data  and  information  to 
determine  whether  the  use  is  being 
attained,  or  if  the  data  and  information 
it  has  is  insufficient  to  make  that 
determination.  See  40  CFR  130.7(b)(5); 
"2004  Integrated  Water  Quality 
Monitoring  and  Assessment  Report 
Guidance."  While  EPA  expects  Oregon 
to  follow  the  requirements,  if  any.  of  its 
assessment  and  listing  methodology. 
EPA  also  recognizes  that  it  is  possible 
that  at  the  time  Oregon  compiles  its 
2004  CWA  section  303(d)  list,  it  will  not 
have  data  or  information  for  all  of  the 
waters  designated  by  this  rule  for 
salmonid  life  stage  uses.  Therefore,  it  is 
possible  that  many  of  these  waters  will 
not  appear  on  Oregon's  next  CWA 
section  303(d)  list(s). 


VI.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory- 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Executive  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
E.O.  12866  review. 

B.  Paperwork  Reduction  Act 

This  proposed  action  does  not  impose 
an  information  collection  burden  under 
the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et.  seq. 
It  does  not  include  any  information 
collection,  reporting  or  recordkeeping 
requirements.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide  ' 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions:  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  yalidating. 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements:  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
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unless  it  displays  a  currentlv  valid  OMB 
control  number.  The  O.MR  (  imtml 
numbers  for  EP.A's  regulations  in  40 
C.VR  rirv  listed  in  40  CFR  part  9 

C.  Regulatory  Flexibility  Act 

The  Regulator)'  Pl.-xihilitv  Act  (RFA) 
as  rinu-nded  bv  thf  Small  Business 
Reguldtiirv  Enfon  enu'iit  Fairness  Act  of 
1996  (SBREFA)  (5  U.S.C.  601  et.  seq.]. 
generally  re(]uires  an  agency  to  prepare 
a  reijulatorv  flt-xibilitv  analysis  of  anv 
rule  suhicct  Ut  nntice  and  commf-iit 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agencv  certifies 
that  the  rule  will  not  have  a  significant 
fcrmomic  impact  on  a  substantial 
number  of  small  entities  Small  entities 
include  small  businesses,  small 
organizations  and  small  governmental 
jurisdictions 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  a  small  entitv  is  defined  as;  ( 1 ) 
A  small  business  according  to  RF.\ 
default  definitions  for  small  business 
(based  on  SBA  size  standards);  (2)  a 
small  governmental  jurisdiction  that  is  a 
government  of  a  citv.  rountv.  town, 
school  district  or  special  district  with  a 
population  of  less  than  50.000;  and  !3) 
a  small  organization  that  is  anv  not-for- 
profit  enterprise  which  is  independentlv 
owned  and  operated  and  is  not 
dominant  in  its  field 

After  considering  the  economic 
impacts  of  todav's  proposed  rule  on 
small  entities.  I  certif\-  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  proposed  rule  wouM  not 
impose  any  requirements  on  small 
entities 

The  RFA  requires  analvsis  of  the 
impacts  of  a  nile  on  the  small  entities 
subject  to  the  rule's  reqiiirf'ments  Ser 
United  States  Distribution  Companies  v 
FERC.  88  F. 3d  1105,  1170  (D.C.  Cir. 
1996)  Todav's  proposf'd  nile  fstablishfs 
no  requirements  applicable  tn  small 
entities,  and  so  is  not  susceptible  to 
regulatory  fle.xibility  analysis  as 
prescribed  by  the  RFA.  C  |N|o 
[regulator,'  flexibilitvl  analvsis  is 
necessary  when  an  agency  determines 
that  the  rule  will  not  have  a  significant 
economic  impact  nn  a  substantial 
number  of  small  entities  that  are  subject 
to  the  requirements  of  the  rule.  "  L'nited 
Distribution  at  1 170,  quoting  Mid-Tex 
Elec.  Co-op  V  FERC.  773  F.2d  327.  342 
(D.C.  Cir   1985)  (emphasis  added  by 
L'nited  Distribution  court).) 

Under  the  CVVA  water  quality 
standards  program.  States  must  adopt 
water  quality  standards  for  their  waters 
and  must  submit  those  water  quaJitv 
standards  to  EPA  for  approval,  if  the 


Agency  disapproves  a  State  standard 

and  the  State  does  not  adopt  appropriate 
revi.'ions  tn  address  EPA's  disapproval. 
EPA  must  promulgatt.  standards 
consistent  with  the  statutory 
requirements   EPA  also  has  the 
authorit\  to  priimulgate  water  quality 
standards  in  any  i  ast;  where  the 
Admujistrator  dntermines  that  a  new  or 
revised  stamlard  is  necessary  to  meet 
the  nviuirfnicnts  of  the  Act.  These  State 
standards  mr  KP.X-promtilgated 
standards)  an'  iinfilcmfnti-d  through 
various  water  ((ualit\'  control  programs 
including  the  NPDES  program,  which 
limits  dis(  harges  to  navigable  waters 
ex(  ept  in  (  oinpliaiue  with  an  NPDES 
permit    The  CW.X  recpiires  that  all 
Nl'DKS  permits  ini  hide  anv  limits  on 
discharges  that  are  necessary  to  meet 
a[)plicdble  water  (]iialitv  standards. 

Thus,  under  the  CVVA,  EPA's 
promulgation  of  water  qualitv  standards 
establishes  standards  that  the  .State 
miplements  through  the  NPDES  permit 
process.  The  State  has  discretion  in 
developing  discharge  limits  as  needed 
to  meet  the  standards  While  the  State's 
implement.ition  of  Federally 
pronuilgateti  water  quality  standards 
nidv  result  in  new  or  revised  discharge 
limits  being  placed  on  small  entities,  the 
st.indards  themselves  do  not  apply  to 
any  discharger,  including  small  entities. 

Todays  propost;d  rult;.  as  explained 
earlier,  does  not  itself  establish  any 
requirements  that  are  applicable  to 
small  entities  As  a  result  of  this  action, 
the  State  of  Oregon  will  need  to  ensure 
that  permits  it  issues  include  anv 
limitations  on  discharges  necessary  to 
comply  with  the  standards  established 
in  this  rule   In  doing  so.  the  State  will 
hdvr  a  numlier  of  choices  assot:iated 
uith  permit  writing   While  Oregon's 
impleiiientatioii  of  the  rule  may 
ultimately  result  in  some  new  or  revised 
permit  conditions  for  some  dischargers, 
including  small  entities.  EPA's  action 
today  does  not  impose  any  of  these  as 
yet  unknown  requirements  on  small 
entities. 

D  Unfunded  Mandates  Reform  Act 

Title  II  of  the  I'nhinded  Mandates 
Reform  Act  of  1995  (IJMRA).  Pub.  L. 
104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  acticms  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Untier  .section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 


Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify'  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the.  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  iilternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  Tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifving  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  goverrunents  on  compliance  with 
the  regulatory  requirements. 

Today's  proposed  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local  or  Tribal  governments  or  the 
private  sector.  The  rule  imposes  no 
enforceable  duty  on  the  State  or  any 
local  or  Tribal  government  or  the  private 
sector;  rather,  this  rule  promulgates 
criteria  and  designated  uses  for  certain 
waterbodies  in  Oregon,  which  constitute 
water  quality  standards  for  those 
waterbodies.  The  State  may  use  these 
resulting  water  quality  standards  in 
implementing  its  water  quality  control 
programs.  Today's  proposed  rule  does 
not  regulate  or  affect  any  entity  and, 
therefore,  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA, 

EPA  has  determined  that  this 
proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  "The 
rule  imposes  no  enforceable 
requirements  on  any  party,  including 
small  governments.  Thus,  this  proposed 
rule  is  not  subject  to  the  requirements 
of  section  203  of  UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10, 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
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and  local  officials  in  the  development  of 
regulatory  policies  that  have  Federalism 
implications."  "Policies  that  have 
Federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
Federalism  implications.  It  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  rule  will 
not  affect  the  nature  of  the  relationship 
between  EPA  and  States  generally,  for 
the  rule  only  applies  to  waterbodies  in 
Oregon.  Further,  the  rule  will  not 
substantially  affect  the  relationship  of 
EPA  and  the  State  of  Oregon,  or  the 
distribution  of  power  or  responsibilities 
between  EPA  and  the  various  levels  of 
government.  The  proposed  rule  will  not 
alter  the  State's  authority  to  issue 
NPDES  permits  or  the  State's 
considerable  discretion  in  implementing 
these  water  quality  standards.  Finally, 
this  proposed  rule  will  not  preclude 
Oregon  from  adopting  water  quality 
standards  that  meet  the  requirements  of 
the  CWA.  Thus,  Executive  Order  13132 
does  not  apply  to  this  proposed  rule. 

Althougn  section  6  of  Executive  Order 
13132  does  not  apply  to  this  rule,  EPA 
worked  closely  with  the  State  of  Oregon 
in  developing  it.  In  the  spirit  of 
Executive  Order  13132,  and  consistent 
with  EPA  policy  to  promote 
communications  between  the  EPA  and 
State  and  local  governments,  EPA 
specifically  solicits  comments  on  this 
proposed  rule  from  State  and  local 
officials. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 


responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  Tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes  as 
specified  in  Executive  Order  13175. 
Today's  rule  proposes  water  quality 
standards  for  waters  in  the  State  of 
Oregon.  These  standards  do  not 
establish  any  requirements  that  are 
directly  applicable  to  any  entity, 
including  Tribes.  In  addition,  this 
proposed  rule  expressly  excludes  waters 
in  Indian  country.  Thus,  Executive 
Order  13175  does  not  apply  to  this  rule. 

Although  Executive  Order  13175  does 
not  apply  to  this  rule,  EPA  sent  letters 
to  12  potentially  interested  tribal 
governments  and  held  a  conference  call 
to  provide  additional  information, 
answer  questions,  and  initiate  a 
dialogue  regarding  any  issues  or 
concerns  the  Tribes  may  have  regarding 
this  proposed  rule.  EPA  expects  to 
continue  this  dialogue  on  its  proposal  to 
establish  water  quality  standards  in 
Oregon  to  ensure  that  EPA's  final  action 
takes  Tribal  government  concerns  into 
account.  In  the  spirit  of  Executive  Order 
13175  and  consistent  with  EPA  policies 
to  promote  coordination  and 
consultation  with  tribal  governments, 
EPA  specifically  solicits  additional 
comment  on  this  proposed  rule  from 
Tribal  officials. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885. 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866, and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866,  and  because  it  does  not 
concern  an  environmental  health  or 
safetv  risk  that  the  Agency  has  reason  to 


believe  may  have  a  disproportionate 
effect  on  children. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211.  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply.  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulator)'  action  under 
Executive  Order  12866. 

/.  National  Technology^  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995 

(NTTAA)  Public  Law  104-113.  12(d) 
(15  U.S.C.  272  note)  directs  EPA  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g..  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  the 
Office  of  Management  and  Budget, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary'  consensus  standards. 

This  rulemaking  does  not  involve 
technical  standards.  Therefore.  EPA  is 
not  considering  the  use  of  any  voluntary 
consensus  standards.  EPA  welcomes 
comments  on  this  aspect  of  the 
rulemaking  and  invites  the  public  to 
identify  potentially  applicable  voluntary' 
consensus  standards  and  to  explain  why 
such  standards  should  be  used  in  this 
regulation. 

List  of  Subjects  in  40  CFR  Part  131 

Environmental  protection,  Indian 
lands.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

Dated:  October  1.  2003, 
Marianne  Lamont  Horinko, 

Acting  Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  EPA  proposes  to  amend  40 
CFR  part  131  as  follows: 

PART  131— Water  Quality  Standards 

1.  The  authority  citation  for  part  131 
continues  to  read  as  follows: 

Authority:  33  U  S.C.  1251  ft  spq. 

Subpart  D— [Amended] 

2.  Section  131.39  is  added  to  read  as 
follows: 
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§131.39    Oregon. 

(d)  Defjnition'i 

[11  SatumI  condition  moans  water 
tpmporaturi>s  that  would  exist  in  the 
absence  of  human  d(  tivities  that  alter 
water  temperature. 

[2]  St'Vfn-iiav  overage  of  daily 
maxinniin.  or  7r>ADM.  means  the 
average  <if  daily  maximum  temperatures 
over  a  seven-day  peru)d 

(3)  dold  water  refugia  means  waters, 
defined  either  spatialh'  or  temporally, 
that  are  more  than  J  CI,  4  F  i  older  than 
the  daily  maximum  temperature  at  the 
nearest  location  in  the  main  river 
channel 

(b)  Pesignatfd  i'ses for Salmonids. 
The  maps  at  http  '  iu\'\v  fpagov 
rlUetirth,  federaloreoonwqs.htm  identify 
the  salmonid  designated  uses  for:  bull 
trout  juvenile  rearing  and  spawning, 
salmon  and  steelhead  core  juvenile 
rearing,  salmon  and  trout  juvenile 
rearing  and  migration,  salmon  and 
steelhead  migration,  and  salmon  and 
steelhead  spawning  through  fry 
emergence  in  each  of  the  indicated 
water  bodies  or  segments.  The  salmon 
and  steelhead  spawning  through  frv 
emergence  use  is  designated  onlv  for  the 
time  period  indicated  in  the  map 
legends  (fall  through  either  May  15  or 
June  1.5);  all  other  uses  applv 
throughout  the  vear  [You  mav  also  view 
a  copv  (jf  the  maps  at  EPA  Region  10s 
(Iregon  Operations  Office.  811  S\V.  6th 
.-\ venue.  Portland.  Oregon.  47204.) 
Where  EPA  designates  bull  trout  rearing 
and  spawning.  EPA  also  designates 
salmim  and  steelhead  core  juvenile 
rearing  Where  EP.A  designates  salmon 
and  steelhead  core  imenile  re.u-ing,  EPA 
also  designates  salmon  and  trout 
juvenile  rearing  and  migration.  Where 
EPA  designates  salmon  and  trrait 
juvenile  rearing  and  migration.  EPA  also 
designates  salmon  and  steelhead 
migration. 

(c)  Temperature  Criteria  for  Salmonid 
Uses.  The  ffiUowing  water  quality 
criteria  for  temperdture,  with 
temperatures  expres-sed  as  a  7DADM, 
applv  in  water  bodies  or  segments 
designated  for  the  following  uses, 
except  as  provided  in  paragraph  (d)  of 
this  section: 

(1)  Bull  Trout  Juvenile  Rearing  and 
Spawning   12  C/ 54  P. 

(2)  Salmon  and  Steelhead  Core 
luvenile  Rearing:  16-C/61T 

I  J)  Salmon  and  Trout  fuvenile  Rearing 
and  Migration:  18  C/64  F 

(4j  Salmon  and  Steelhead  Migratiiin 
20"C/68-F  In  addition,  the  river  must 
have  well-distributed  (old  water  refiigia. 
Well-distributed  c:old  water  refugia 
means  cold  water  refugia  that  are 
sufficiently  distributed  so  as  to  allow 
salmon  and  steelhead  to  migrate 


through  a  river  segment  or  rear  without 
significant  adverse  effects  from  high 
water  temperatures 

(5)  Salmon  and  SttJelhead  Spawning 
through' Fry  Emergence:  13°C/55°F. 

(d)  Alternative  Temperature  Criteria 
for  Salmonid  I'ses.  The  following 
criteria,  where  applicable,  applv  instead 
of  the  criteria  provided  in  paragraph  (c) 
of  this  section: 

(1)  Natural  Conditions.  Where  EPA 
identifies  a  water  body  or  segment 
where  the  water  temp)erature  under 
natural  conditiims  exceeds  thf; 
applicable  criterion  set  forth  in 
p.iragraph  (c)  of  this  section,  the  natural 
(  ondition  so  estimated  shall  be  the 
applicable  water  quality  criterion.  This 
deten.unation  must  be  based  on  a 
scientificalh-defensible  method 
utilizing  best  .ivailable  data.  Where  the 
natural  temi)erature  conditions  so 
estimated  exceed  20^C/68°F,  the  river 
must  have  well-distributed  cold  water 
refugia  Well-distributed  cold  water 
rehigia  means  cold  water  refugia  that  are 
sufficiently  distributed  so  as  to  allow 
salmon  and  steelhead  to  migrate 
through  a  river  segment  or  rear  without 
significant  adverse  fifft-cts  from  high 
water  temperatures 

(2)  Existing  Ciold  Waters.  In  a  water 
body  or  segment  in  which  salmonid 
spei  ie<:  that  are  listed  as  threatened  or 
endangered  under  the  F^ndangered 
Species  Act  arc  present,  and  where 
av.iilable  data  .ind  information  within 
thi'  M)-\e,ir  [leriod  preceeding  the  date 
lit  pubii(  ation  ol  the  fin.il  rule  in  the 
Federal  Register  reflect  the  temperature 
111  the  water  bo(l\  and  deiiKmstrate  that 
the  warmest  summer  maximum  7[1.\DM 
tem[)er,iture  l^  i  older  th.iu  the 

applii  able  iiumeru:  criterion   In  lh(\se 
cases,  the  Slimmer  maximum  7n.\DM 
temper.iture  shall  be  the  a[)plicable 
water  (|ualit\-  (  riterioii.  unless  a 
(  omplete  (i.ita  ret:urd  of  10  years  is 
available,  m  which  case  the  maximum 
7nA[iM  teiiiper.iture  for  the  \ear  with 
the  second  highest  maximiini  7U.-\DM 
shall  be  the  applu  able  criterion. 

(e)  Temperature  Standards 
Implementation  (1)  Heat  Load  Limit.  In 
water  bmlies  that  exceed  the  applicable 
temperature  i  riteria.  attainment 
determiii.itions  of  these  water  quality 
standards  for  [iiirposes  of  NPDES 
[jermitting  and  TMDL  establishment 
shall  allow  for  insignificant  additions  of 
he.it  by  anthropogenic:  sourc:es  to  water 
bodies  or  segments  that  (;xcoed  the 
applu  <ible  temper<iture  criteria  set  forth 
in  paragraphs  ((  )  and  (d)  of  this  section, 
subjec  t  to  the  conditions  in  paragraph 
(e)(2)  ot  this  sec  tion   For  the  purposes 
of  this  jiaragraph.  such  additions  of  heat 
mav  be  deemed  insignificant  only  if  all 
such  additions  cumulatively,  at  the 


point  of  maximum  impact,  cause  the 
water  temperature  to  exceed  the 
applicable  criterion  by  O.a^C/O.S^F  or 
less,  assuming  complete  mixing.  In 
addition,  in  water  bodies  that  exceed 
the  applicable  temperature  criterion,  no 
single  NPDES  point  source  mav  cause, 
by  itself,  a  temperature  increase  of 
O.S^C/O.S^F  or  more  above  the 
applicable  criterion  assuming  complete 
mixing  with  25  percent  of  the  river  flow. 

(2)  Thermal  Plume  Impacts.  In 
addition  to  otherwise  applicable 
numeric  or  narrative  criteria,  the 
following  conditions  may  not  be 
exceeded  as  a  result  of  a  discharge  from 
a  NPDES  point  source  discharge,  or  a 
combination  of  NPDES  point  sources 
discharges: 

(i)  Lethality.  The  maximum 
temperature  within  the  thermal  plume 
caused  by  a  point  source,  or  a 
combination  of  point  sources,  may  not 
exceed  32'C/90-F  after  two  seconds  of 
plume  travel  from  the  point  of 
discharge. 

(ii)  Thermal  Shock.  No  more  than  five 
percent  of  the  cross-sectional  area  of  a 
river  or  cretik  may  csxceed  25°C/77"F. 

(iii)  Migration  Blockage, 

(A)  If  the  temperature  immediately 
upstream  of  a  point  source  discharge,  or 
a  combination  of  point  source 
discharges,  is  less  than  2rC/70°F,  then 
no  more  than  25  percent  of  the  cross- 
sec:tional  area  of  the  receiving  water 
may  exceed  2rC/70"F, 

(B)  If  the  temperature  immediately 
upstream  of  a  point  source  discharge,  or 
a  c:ombination  of  point  source 
discharges,  is  at  or  above  21-C/70-F. 
then  no  more  than  25  percent  of  the 
cross-sectional  area  of  the  receiving 
water  may  be  more  than  0.3  C/0,5-F 
warmer  than  the  upstream  temperature. 

(iv)  Spawning  Impacts.  In  active 
spawning  or  egg  incubation  areas: 

(A)  Water  temperatures  may  not 
exccM'd  13  C",/55"F  if  they  would  not 
ha\o  done  so  in  the  absence  of  point 
source  discharges:  and 

(B)  Where  water  temperatures  would 
have  exceeded  13"C/55"F  in  the  absence 
of  point  source  discharges,  water 
temperatures  may  not  exceed  0.3''C/ 
0.5"F  above  the  temperatures  they 
would  have  achieved  in  the  absence  of 
point  source  discharges, 

(v)  Cold  Water  Refugia  Impacts,  A 
thermal  plume  shall  not  increase  the 
tempc»raturc>  of  spatial  cold  water  refugia 
by  more  than  0.3"C/0.5-F. 

(3)  Unusually  Warm  Weather 
Conditions.  A  water  body  shall  not  be 
water  quality-limited  for  CWA  section 
.303(d)  listing  purposes  if  the  maximum 
7DADM  temperature  for  the  year  with 
the  second  highest  maximum  7DADM 
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from  a  complete  data  record  of  10  years 
is  at  or  below  tbe  applicable  criterion. 

(f)  Numeric  Intergravel  Dissolved 
Oxygen  (IGDO)  Criterion  for  Salmonid 
Uses.  (1)  In  water  bodies  or  segments 
where  the  bull  trout  juvenile  rearing  and 
spawning  or  salmon  and  steelhead 
spawning  though  fiy  emergence 
designated  use  applies  in  the  State  of 
Oregon,  and  during  the  applicable  time 
periods,  IGDO  shall  be  at  least  8.0  mg/ 
L.  measured  as  a  spatial  median,  except 
as  provided  in  paragraph  (f)(2)  of  this 
section. 

(2)  Where  barometric  pressure, 
altitude,  and  air  temperature  preclude 
attainment  of  the  intergravel  dissolved 
oxygen  criterion  set  forth  in  paragraph 
(f)(l}  of  this  section,  then  the  criterion 
shall  be  not  less  than  95  percent  of  the 
maximum  IGDO  level  attainable  given 
the  barometric  pressure,  altitude,  and 
air  temperature. 

(g)  Process  for  Federal  Agencies 
Responsible  for  Federally-Owned  or 
Operated  Dams  to  Request  that  EPA 
Modify'  its  Water  Quality  Standards  for 
Oregon.  (1)  A  Federal  agency 
responsible  for  a  Federally-owned  or 
operated  deim  may  petition  EPA  to 
revise  a  water  quality  standard  in  this 
section.  In  developing  and  submitting 
the  petition  to  EPA,  the  Federal  agency 
must  ensure  that: 

(i)  The  petition  includes  a  description 
of  the  current  function  and  purpose  of 
the  dam. 

(ii)  The  petition  is  based  on  a 
demonstration  that  normal  operation  of 
the  dam  precludes  attainment  of  the 
use.  that  reasonable  alternatives  are  not 
feasible  to  restore  the  water  to  its 
original  condition,  and  that  there  are  no 
feasible  and  practicable  changes  to 
operation,  maintenance  or  structure  of 
the  dam  that  can  be  implemented  that 
would  result  in  attainment  of  the 
water's  designated  use. 

(iii)  The  Federal  agency  provides  an 
opportunity  for  affected  jurisdictions 
and  the  public  to  comment  on  a  draft  of 
the  demonstration  before  it  is  submitted 
to  EPA.  The  Federal  agency  must 
provide  EPA  with  a  response  to  the 
comments. 

(2)  In  developing  the  demonstration 
under  paragraph  paragraph  (g)(1)  of  this 
section,  the  Federal  agency  must 
address  each  of  the  following: 

(i)  The  current  purpose  and  function 
of  the  dam  including  information  on 
how  well  the  dam  is  performing  in 
meeting  the  established  purpose  and 
function. 

(ii)  Any  feasible,  practicable 
alternatives  to  current  operation  and 
maintenance  of  the  dam  that  could 
improve  water  quality,  including 


coordination  of  operations  between 
dams. 

(iii)  Any  feasible,  practicable 
structural  modifications  to  the  daAi  that 
could  improve  water  quality. 

(iv)  Any  relevant  studies  of  the  above 
factors. 

(3)  If  such  a  petition  is  submitted, 
EPA  will  conduct  a  use  attainability 
analysis  (UAA)  as  defined  in  §  131.3(g) 
and  determine  within  nine  months  of 
the  Federal  agency's  submission 
wheftier  a  modification  to  the  water 
quality  standard  is  justified.  EPA  may 
extend  this  deadline  if  a  large  number 
of  such  petitions  are  submitted  during 
the  same  time  period. 

(4)  If  EPA  determines  that  the  use 
designation  should  be  revised,  EPA  will 
propose  for  public  comment  a  rule  to 
revise  the  applicable  use  designation 
and  take  final  action  within  1 5  months 
of  making  the  determination  in 
paragraph  {g)(3)  of  this  section. 

(5)  If  EPA  determines  that  the  use 
designation  should  not  be  revised,  EPA 
will  respond  to  the  petition,  providing 
EPA's  reasons  for  not  proposing  to 
revise  the  use  designation. 

(h)  Variances.  (1)  The  Regional 
Administrator,  EPA  Region  10,  is 
authorized  to  grant  variances  from  the 
water  quality  standards  in  paragraphs 
(b)  through  (d)  and  (f)  of  this  section 
where  the  requirements  of  this 
paragraph  (h)  are  met.  A  water  quality 
standard  variance  applies  only  to  the 
permittee  requesting  the  variance,  and 
only  to  the  pollutant  or  pollutants 
specified  in  the  variance;  the  underlying 
water  quality  standard  otherwise 
remains  in  effect. 

(2)  A  water  quality  standard  variance 
shall  not  be  granted  if: 

(i)  Standards  will  be  attained  by  all 
dischargers  implementing  effluent 
limitations  required  under  sections 
301(b)  and  306  of  the  CWA  and  by 
nonpoint  sources  implementing  cost- 
effective  and  reasonable  best 
management  practices  required  by  the 
State;  or 

(ii)  The  variance  would  likely 
jeopardize  the  continued  existence  of 
any  threatened  or  endangered  species 
listed  under  Section  4  of  the 
Endangered  Species  Act,  or  result  in  the 
destruction  or  adverse  modification  of 
such  species'  critical  habitat. 

(3)  Subject  to  paragraph  {h)(2)  of  this 
section,  a  water  quality  standards 
variance  may  be  granted  if  the  applicant 
demonstrates  to  EPA  that  attaining  the 
water  quality  standard  is  not  feasible 
because: 

(i)  Naturally  occurring  pollutant 
concentrations  prevent  the  attainment  of 
the  use;  or 


(ii)  Natural,  ephemeral,  intermittent 
or  low  flow  conditions  or  water  levels 
prevent  the  attainment  of  the  use,  unless 
these  conditions  may  be  compensated 
for  by  the  discharge  of  sufficient  volume 
of  effluent  discharges  without  violating 
State  water  conservation  requirements 
to  enable  uses  to  be  met;  or 

(iii)  Human  caused  conditions  or 
sources  of  pollution  prevent  the 
attainment  of  the  use  and  cannot  be 
remedied  or  would  cause  more 
environmental  damage  to  correct  than  to 
leave  in  place;  or 

(iv)  Dams,  diversions  or  other  types  of 
hydrologic  modifications  preclude  the 
attainment  of  the  use,  and  it  is  not 
feasible  to  restore  the  water  body  to  its 
original  condition  or  to  operate  such 
modification  in  a  way  which  would 
result  in  the  attainment  of  the  use;  or 

(v)  Phvsical  conditions  related  to  the 
natural  features  of  the  water  body,  such 
as  the  lack  of  a  proper  substrate,  cover, 
flow,  depth,  pools,  riffles,  and  the  like 
unrelated  to  water  quality,  preclude 
attainment  of  aquatic  life  protection 
uses;  or 

(vi)  Controls  more  stringent  than 
those  required  by  sections  301(b)  and 
306  of  the  CWA  would  result  in 
substantial  and  widespread  economic 
and  social  impact. 

(4)  Procedures.  An  applicant  for  a 
water  quality  standards  variance  shall 
submit  a  request  to  the  Regional 
Administrator  of  EPA  Region  10.  The 
application  shall  include  all  relevant 
information  showing  that  tbe 
requirements  for  a  variance  have  been 
satisfied.  The  burden  is  on  the  applicant 
to  demonstrate  to  EPA's  satisfaction  that 
the  designated  use  is  unattainable  for 
one  of  the  reasons  specified  in 
paragraph  (h)(3)  of  this  section.  If  the 
Regional  Administrator  preliminarily 
determines  that  grounds  exist  for 
granting  a  variance,  he  shall  provide 
public  notice  of  the  proposed  variance 
and  provide  an  opportunity  for  public 
comment.  Any  activities  required  as  a 
condition  of  the  Regional 
Administrator's  granting  of  a  variance 
shall  be  included  as  conditions  of  the 
NPDES  permit  for  the  applicant.  These 
terms  and  conditions  shall  be 
incorporated  into  the  applicant's  NPDES 
permit  through  the  permit  reissuance 
process  or  through  a  modification  of  the 
permit  pursuant  to  the  applicable 
permit  modification  provisions  of 
Oregon's  NPDES  program. 

(5)  A  variance  may  not  exceed  3  years 
or  the  term  of  the  NPDES  permit, 
whichever  is  less.  A  variance  may  be 
renewed  if  the  applicant  reapplies  and 
demonstrates  that  the  use  in  question  is 
still  not  attainable.  Renewal  of  the 
variance  may  be  denied  if  the  applicant 
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diii  iiipt  I  iiinpi\-  w  ith  th''  ( iPiiilitMiis    if 
the  ;  iriL;in<il  xMruirK  i\  >  ir  iilh>'r\\  is,-  .Inc^ 
ihif  m'"'t  'h--  rfi|uir''ni";it-  <  ^t  ttus 

M'LtlOIi. 

(i)  Antidegrudation  Implementation 
Methods.  (1)  What  is  an  existing  use  for 
[ '.irposes  of  §  131.12(a)(1)?  An  existing 
UM'  is  a  use  actually  attained  in  the 
watorbody  on  or  ifi'T  November  28, 
I'r.T.  as  definfd  i;.  ^  !i  1.3(b). 

(2)  How  is  *!  IJ  1.12(a)(1) 
implemented?  Existing  uses  must  be 
[imtected  when  authorizing  any 
iii-.(  har£;c  or  conducting  dn\'  assessment 
ptir^Uciiit  to  the  Clean  Water  .Act. 

' '  W  li.it  IS  a  high  quality  water  for 
purpi.se.^  of  §  131.12(a)(2)?  High  quality 
\\  itrrs  are  those  which  have  water 
qualit\  th.i'  'M.'t't-  iir  is  better  than  ,i!l 
applu  rii);.'  \\  it.T  'jiiaiitN  slandarci--. 
incliKJum  111  '.vat'T  quality  criteria. 

(4)  What  dues  nut  constitute  a 
lowennt;  of  water  quality  for  purposes 
i'f  ^  I  U.  12(a)(2)':'  For  purposes  of 
%  I  il  !2(a)i21.  theri-  is  nf)  lowering  of 
water  qualit\  in  i  nniici  ti- m  w.  ith: 

'  1 '  a  pnllutant  ;  i  an  cntratn  ai  increase 
whi'ii  therr  Is  III!  >i\i'rall  ini  r'Mse  in  the 
tiital  mass  load  of  the  pollnfant  on  at 
least  an  annu.il  basis;  or 

ill;  a  ih'  iiiiniii!i>  '  fiaiiL;"  in 
temperature  w,r  ,  a  ~l).\I)M  stream 
temperature  increase  I)   t  (,  ()  ",  F   di  less 
across  the  watersheii  .il)o\e  an 
dpplic:dble  temperature  (  ntena.) 

[5]  What  information  must  be 
considered  before  .i  louennt;  of  water 
quality  is  allowed  under  %  M  1    I2(l)(2)? 

(il  \o  other  reason, itile  .ilternatives 
exist  except  to  lower  uater  qua.iity 

(ii)  The  action  is  necessar\-  ,ind 
justifiable  for  economii    md  soc  lai 


d>'\  elDpmeiit  lienetits  ,ind  outv\eiohs  the 
ein  iroiiment.il  (  osts  o(  lov\ered  water 
qualit\ 

(iiij  .Ml  \-..i!er  qu.ilitv  stand,iids  will 
be  met  .m.l  hen,  tu  i.il  uses  po  itei  ted 

(6)  \\  il.lt   [iIO(  ess  must  be  followed  111 

dc'terriiiiiinL:  uhether  to  .illow  .i 

lowenile   ot   W  .llrl    qll,llll\    ' 

(i)  In  order  to  demonstrate  the 
necessity  .md  iiiiportaiue  ot  the 
proposcnl  .!(  ti\  it\  in  ,i  hi^b  qu<ilit\ 
wattjr.  the  dis(  fi.iieer  .ip[)li(  .uit  source 
must  provide  the  State  with  enoueh 
inform. ition  t(  1   dlow  for  .i  tin.uK  i.tl 

inqi.ll  !  .lil.lhsis  ih.ll  .issessrs  whether 

allowing  an  activil\  tii.it  lowers  water 
quality  has  socioec  i  an  aim   beni.fits  th.it 
outweigh  the  envin  nment.il  i  i  ists. 

(ii)  After  the  permitting  .uithority 
considei  s  w  lietlvr  the  .u  ti\it\-  will 
like|\  c:ause  a  jowcrim.;  ot  w.iter  (ju.iiitv 
and  whether  the  disi  harder  .ipplic.ant, 
source  has  denii  mstr.ited  the  necessary 
iustific  .iti.iii    the  permitting  ,iutliorit\ 
will  issiii'  ,1  prelimiii,ir\  de(  ision 
recommend, itioii  on  whetliei  to  .illow  or 
deny  tlie  prM[Mise,l  permit  or  i  I'rlifieate; 
and 

(iiij  This  dec  ,si,,n  rei  laumend.ition 
will  be  noted  piiol  to  the 
iiiteref  i\  ,.rmeiit,il  coordin.ition  ,ind 

[Hllilli    notli  e  ph.ises  of  the 
,intide>_;r.id,ilion  re\  lew 

(7)  Wh.it  [iroc  t>ss  should  be  used  by 
the-  ,State  ot  (Iri'uon  in  identif\ing 
1  Jutstaiidine  Kesniiri  e  Waters  (ORWs) 
tor  purposes  ot  i;  1  n    12(,i)('!)';' 

li   idle  ,st,ite  m,i\  designate  high 
(pi,ilit\  w  ,iterl)0(hes  to  tie  class  died  as 
ORWs  111  ordei  to  protect  the  w.iter 
qu,iiit\  p,ir,ime!ers  that  affec  t  e(  o|(ii;i(  al 
integrity  ot  i  ritu  ,il  ti.ibit.it  or  spi.(  lal 


water  cpidlitx  values  that  are  vital  to  the 
unique  charac:t(T  of  those  waterbodies. 

(u!  The  St.ite  of  Orc^gon  will  devtdop 
.1  s(  reening  proc  ess  and  establish  a  list 
of  ncmiinated  waterbodies  for  ORWs 
designation  in  the  Biennial  Watc^r 
Quality  Status  .Assessment  Report 
(30.5(b)  Report),  The  (irioritv 
waterbodies  for  nomination  include: 
those  in  State  and  National  Parks. 
National  Wild  and  Sc(>nic:  Rivers.  State 
Scenic  W.iterways,  those  in  State  and 
.National  Wildlife  Refuges,  and  those  in 
ied(>rall\  designated  wilderness  areas. 

(in)  The  State  will  publish  a  list  of 
water  bodies  whic :h  are  proposed  for 
designation  as  ORWs  as  appropriate  at 
the  time  of  each  trienni.il  water  quality 
standards  review, 

li\  )  When  d(<signating  ORWs.  the 
State  shall  establish  the  water  quality 
valuers  to  be  prot(>ctc-d  and  provide  a 
proc:ess  for  d<>termining  what  activities 
are  allowcnl  that  would  not  affect  the 
outstanding  resourc;e  \alues. 

(8)  What  IS  the  signific;anc:e  of  ,ui 
ORW  designation:' 

(i)  After  the  designation.  an\' 
regulatory  authority  that  is  required  to 
follow  water  cjuality  standards  in 
authorizing  an  activity  shall  not  allow 
activities  that  may  lower  water  quality 
below  the  level  established  except  on  a 
short-term  basis  to  respond  to 
emc>rgencies  or  to  otherwise  protect 
human  health  and  welfare. 

(ii)  I  Reserved  I 

;FR  [)(,(  ,  Oi-i.S,T25  Filed  10-^^-0:^;  8,4.')  dni| 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Chapter! 
RIN3150-AH33 

Electronic  Maintenance  and 
Submission  of  Information 

agency:  Nui  li'di  Regulatory 

Commission. 

action:  Final  rule. 


SUMMARY:  The  Nuclear  Regulator}' 
C'i)nimM>ii)n  (NRC)  is  amending  its  rules 
to  ciarifv  when  and  how  licensees  and 
other  members  of  the  public  mav  use 
electronic  means  such  as  CD-R(3M  and 
p-maii  to  communicatf  with  the  agency 
These  amendments  arr-  necessary  to 
miplement  the  Covernment  Paperwork 
Eluninatif)n  Act  (CPEA)   .\t  the  same 
tmie  that  ihv  SRC  is  amendint;  its  rules, 
it  IS  also  makint;  available  (guidance  on 
how  to  submit  dncunients  to  the  ageni:\- 
electronically  Wht-n  this  final  rule 
becomes  effective,  this  ntnv  guidance 
document,  which  is  appended  to  this 
rule,  will  supersede  earlier  guidance  on 
electronic  submissions 
EFFECTIVE  DATE:  The  final  rule  will 
become  effective  on  Januarv  1.  2004. 
ADDRESSES:  The  final  rvile  and  anv 
related  documents  are  available  on  the 
N'RC's  interactive  rulemaking  Web  site 
at  http://rulf forum. llnl-gov  For 
information  about  the  interactive 
rul(>making  site,  contact  Ms,  Carol 
Callagher.  (301)  415-5905, 
CAC,%nrr.go'.' 

Publicly  availdbl'^  NRC  documents 
related  to  this  final  rule  can  also  be 
viewed  on  publit  computers  in  the  NRC 
Public  Dot  umcnt  Room  (PDR),  located 
at  One  White  Flint  North.  11555 
Rockville  Pike.  Ro{  kville.  Maryland. 
Room  C)-l  Fl'  1    The  PDR  reproduction 
contractor  will  make  copies  of 
dncumtmts  for  a  fee 

Publicly  available  dncunu'iits  irealfd 
or  received  at  the  NRC  after  November 
1.  1999,  arc  alsi)  available  cltH  fronically 
at  the  NRC  s  Electronic  Reading  Room  at 
http  //\u^i.v.nrc.gQv/\RC/rea(iin':,-rwi 
Lidams.html.  From  this  site,  the  puhlir 
can  gain  entry  into  the  NRC^s 
Agencywide  Documents  Acc;ess  and 
Management  System  i.-\DAM.S),  whic  h 
provides  te.xt  and  image  files  of  NRCs 
public  documents.  If  you  do  not  have 
access  to  ADA.MS  or  have  problems 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Document  Room  (PDR)  reference  staff  at 
1-800-397-4209.  301-415-473  7.  or  by 
e-mail  to  PDR^nn  gnv 

FOR  FURTHER  INFORMATION  CONTACT:  lohn 
A,  Skoczlas.  (301)  415-7186. 


ElEmnrc.gnv.  or  Brend,!  I   Shclt(m.  (301) 
4  I  5-^233,  ISF(  X'.OLLKClS'i  nrr  gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II,  The  Final  Rule 

III,  Comments  on  the  Guidance  Document 

IV.  Section-by-Section  Analysis 

V  Voluntary  Consensus  .Standards 
\'I,  Environmental  Impact:  Categorical 
Exclusion 

VII  Paperwork  Reduction  Act  Statement 

VIII  Regulatory  Analysis 

IX,  Regulatory  Fle.xibility  Certification 

X,  Backfit  Analysis 

XI,  Congressional  Review 

I.  Background 

On  September  6.  2002.  the  Nuclear 

Regulatory  Commissifui  (NRC) 
[mblishod  the  direct  final  rule. 
"Fl(>ctroni(  Maintenance  and 
Submission  of  Information"  (RIN  3150- 
AF61).  for  comment  (()7  FR  57084). 
.Mont;  with  the  rule,  the  NRC  also 
[uibiished  its  draft    CuiikuK  i;  for 
Electronic  Submissions  to  the 
Commissicm"  for  comiiient 

This  rulemaking  h.id  the  simple  aim 
of  conforming  the  NRCs  regulations  to 
the  CPF.X  by  removing  from  the 
regul,itioii>  Kmguage  that  states  or 
suggests  an  iiniiecess.irv  [irohibition  of 
electronic  submission  of  do<;unH>nts  to 
the  agency  Because  the  NRC  believed 
that  this  action  would  not  cause 
controversy,  the  NRC  initially  published 
these  amendments  as  a  direct  final  rule. 
However,  the  NRC  received  significant 
adverse  t:omnients  on  both  the  direct 
fiii.il  rule  and  the  guidance  document 
appended  to  the  rule   The  \R(.. 
therefore,  wittulreu  the  direct  final  rule 
on  December  4.  2002  (ti7  FR  72091).  and 
treated  the  c omnn'nts  received  as 
comments  on  the  companion  proposed 
rule  {)iil)lished  concurrently  with  the 
direct  tiii.il  rule  (07  l-'R  57120; 
September  0   21)021   The  i  omments 
received  aic  addressed  in  (his  final  rule 
and  guidance. 

The  NRC  received  formal  comments 
tmiii  19  persons  or  organizations  The 
comments  concerned  both  the  rule  and 
the  firaft  guidance  However,  the 
majority  of  the  (  omments  were  on  the 
guidaiK  e  do(  unieiit   .\lthou,^h  the  NRC; 
!•<  not  recjuired  to  address  the  comments 
received  on  its  proposed  guidance,  the 
NRC^  believes  that  it  is  ap()ropriat(!  to 
diK.ument  the  resolution  of  the 
comments  im  the  guidance  document, 
and  to  do  so  in  this  notice,  because  the 
rule  ,uid  the  guidance  are  being 
published  simultaneously  and  form  a 
cofiesive  package. 

Title  XVTI  of  Pub  L.  105-277.  the 
Omnibus  Clonsolidattul  and  Enujrgencv 
Supplemental  Appropriations  Act  of 
1999,  enai  ted  October  21,  1998, 


contains  provisions  known  as  the 
Gfnernment  Paperwork  Elimination  Act 
(C;PEA),  Secti(ms  1701  et  seq..  codified 
at  44  V.S.C.  3504.  note.  The  GPEA 
requires,  among  other  things,  that  bv 
October  21,  2003.  all  Federal  agencies 
provide  persons  with  business  before 
that  agency  the  option  of  electronically 
maintaining,  submitting,  or  disclosing 
information  where  "practicable,"  By 
that  same  October  2003  date,  the 
agencies  must  also  accept  electnmic 
signatures  The  Act's  provisions  seek  to 
take  advantage  of  advances  in  modern 
technology  to  lessen  the  paperwork 
burden  on  those  who  deal  with  the 
Federal  government. 

Well  before  the  passage  of  the  GPEA. 
the  NRf:  had  taken  major  steps  to 
inc:rease  the  use  of  (dectronic 
(  ommunication.  For  example,  many  of 
the  agency's  regulations  on 
recordkeeping  have  long  permitted 
storage  in  electronic  format.  After  the 
GPEA  became  law,  the  NRC  moved 
quickly  to  meet  the  Act's  requirements. 
In  lune  1999,  the  agency  began  testing 
a  system  that  permitted  holders  of 
operating  licenses  for  nuclear  power 
reactors,  and  the  vendors  that  supplied 
them,  to  make  eh^ctronic  submissions  to 
the  agency  in  a  s(;cure  manner.  On 
several  occasions,  the  NRC  held  public 
meetings  with  licensees,  vendors,  and 
others  to  describe  and  demonstrate  its 
Electronic  Information  Exchange  (ElE) 
capability. 

As  a  result  of  this  pilot  program,  on 
lanuarv  26,  2001,  the  NRC  issued 
Regulatory  Issue  Summary  (RIS)  2001- 
05,  "Guidance  on  Submitting 
Documents  to  the  NRC  by  Electronic 
Information  Exchange  or  on  CD-ROM." 
which  informs  all  Part  50  applicants 
and  licensees  that  they  have  the  option 
of  submitting  documents  to  the  NRC 
over  the  Internet  by  the  EIE  process  or 
on  CD-ROM  under  procedures  spelled 
out  in  the  RIS.  The  RIS  does  not  cover 
electronic  submissions  under 
regulations  other  than  those  in  Part  50. 
However,  on  August  10,  2001,  the 
agency  issued  a  letter  to  certain  fuel 
cycle  facilities  giving  them  the  option  of 
electronic  submissions  in  many 
circumstances,'  Nonetheless,  these  two 
documents  do  not  cover  other  materials 
licensees  or  members  of  the  general 
public:. 

II.  The  Final  Rule 

This  rulemaking  expands 
participation  in  electronic  submissions 
by  affc5rding  all  licensees,  vendors, 


'  Thf  N'PRC  has  al.sci  issued  guidance  on 
managing  qualitv  assurance  records  in  electronic 
media   See  RIS  2000-18.  October  23.  2000. 
available  at  the  NPC;'s  Web  site. 
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applicants,  and  members  of  the  public 
tiie  option,  where  practicable,  of 
submitting  documents  to  the  NRC  in  an 
electronic  format,  for  example  on  CD- 
ROM,  by  e-mail,  or  through  a  special 
Web-based  interface  such  as  the  NRC's 
Electronic  Information  Exchange. 
Generally,  electronic  submission  of 
documents  to  the  NRC  remains 
voluntary:  paper  documents  remain  an 
acceptable  form  of  submission. 

The  GPEA  requires  that  agencies 
accept  electronic  submissions  only 
when  it  is  "practicable"  to  do  so,  but  the 
statute  does  not  define  the  term 
"practicable."  At  the  very  least,  it  is  not 
"practicable"  for  the  agency  to  receive 
electronic  submissions  unless  they  are 
made  in  a  manner  that  enables  the 
agency  to  receive,  read,  authenticate, 
distribute,  process  and  retrieve  a  page  at 
a  time,  and  archive  the  submissions. 
The  final  regulations  in  this  notice 
incorporate  this  general  notion  of 
"practicable."  Although  the  proposed 
rule  did  not  contain  this  language,  we 
have  added  it  throughout  the  final  rule 
in  part  to  make  clear  that  the  agency 
cannot  as  a  practical  matter  accept 
electronic  communications  in  every 
format  that  submitters  might  choose. 

However,  beyond  this,  the  term 
acquires  meaning  only  in  concrete 
circumstances  and  moreover  tends  to 
change  as  those  circumstances  change 
because  the  underlying  technology 
changes  quickly.  Under  these 
continually  changing  circumstances,  the 
NRC  does  not  want  to  write  certain 
technologies  into  its  regulations. 
Therefore,  the  technologically  driven 
details  of  how  to  make  electronic 
submissions  to  the  NRC  are  laid  out  in 
the  guidance  document  that  is 
appended  to  this  rule.  The  guidance 
document  will  be  updated  as  necessary 
to  reflect  new  technology  and  agency 
experience.  The  guidance  discusses, 
among  other  topics,  the  formats  the  NRC 
is  prepared  to  accept,  the  use  of 
electronic  signatures,  and  the  treatment 
of  nonpublic  information.  Most  of  the 
amendments  made  by  this  rule  take  the 
limited  approach  of  letting  readers  of 
the  regulations  know  that  the  option  of 
electronic  submission  is  available  in 
many  cases,  and  that  readers  should 
consult  the  agency's  guidance  on 
electronic  submissions. 

The  NRC  has  also  used  the  criterion 
of  practicability  to  determine  to  what 
extent  sensitive  information  could  be 
protected  in  electronic  submissions, 
whether  such  submissions  could  serve 
the  needs  of  immediate  notification,  and 
whether  the  agency  was  prepared  to 
make  all  of  its  outgoing  communications 
electronic.  In  each  of  these  cases,  as  will 
be  discussed  further  below,  the  agency 


has  concluded  that  electronic 
submissions  are  not  yet  always 
"practicable"  because  use  of  electronic 
submission  in  these  other  situations  can 
entail  disproportionate  costs  in  time, 
labor,  and  other  resources,  and 
sometimes  can  even  delay  doing 
something  that  needs  to  be  done 
quickly.  Since  one  aim  of  the  GPEA  is 
to  increase  the  efficiency  of  government, 
when  the  use  of  electronic  media  for 
submission  decreases  efficiency,  the  use 
of  electronic  media  is,  at  least  for  the 
time  being,  not  "practicable." 

Public  comments  on  the  proposed 
rule  have  led  us  to  make  a  significant 
change  in  what  we  consider 
"practicable."  The  proposed  rule  would 
have  continued  to  require  multiple 
copies  of  paper  submissions  (though  in 
reduced  numbers),  and  would, 
moreover,  have  required  the  same 
number  of  copies  of  documents 
submitted  on  CD-ROM.  However,  in 
light  of  the  comments,  the  NRC  has 
decided  to  eliminate  nearly  all 
requirements  for  multiple  copies,  and 
most  of  the  changes  to  the  proposed  rule 
implement  that  decision.  \Ve  say 
"nearly  all,"  because  we  have  retained, 
and  made  more  explicit,  the 
requirement  in  Part  63  that  the 
application  for  a  license  for  a  first-of-a- 
kind  high-level  waste  repository'  at 
Yucca  Mountain,  Nevada,  be  submitted 
in  multiple  paper  copies.  We  have  not 
wished  to  introduce  new  options  into  a 
unique  process  that  has  come  far 
enough  to  give  the  probable  participants 
reasonably  settled  expectations  about 
how  the  application  will  be  submitted 
and  distributed.  Moreover,  given  the 
technology  that  is  reasonably  available 
to  all  the  probable  participants,  the 
application  is  more  likely  to  be 
distributed  in  a  timely  way  if  the 
current  regulations  are  adhered  to;  and. 
given  the  statutory  time  limit  on  the 
length  of  the  licensing  proceeding,  time 
is  of  the  essence.-  However,  these  same 
arguments  do  not  apply  to  possible 
future  applications  under  the  generic 


-  For  similar  reasons,  we  have  revised  §  63.22  to 
require  that  the  license  application,  any 
amendments  to  the  application,  and  the 
environmental  impact  statement  and  its 
supplements  for  the  Yucca  Mountain  facility  be 
submitted  also  on  optical  storage  media  In  fact,  the 
Department  of  Energy  has  already  submitted  the 
final  environmental  impact  statement  for  Yucca 
Mountain  on  optical  storage  media.  Moreover,  this 
new  requirement  in  §63.22  is  virtually  entailed  by 
the  existing  requirement  in  10  CFR  2.ioi3(a)(2)  that 
the  application  be  docketed  in  electronic  form,  ind 
that  the  Secretary  of  the  Commission  determine  that 
the  application  can  be  properly  accessed  under  the 
Conunission's  rules  for  the  electronic  docket  in  the 
Yucca  Mountain  proceeding.  Indeed,  if  the 
Secretary  cannot  make  such  a  determination,  the 
agency  may  reject  the  application  as  unacceptable 
for  docketing.  See  10  CFR  2.1012(a). 


high-level  waste  regulations  in  Part  60. 
and  so  the  requirements  for  multiple 
copies  have  been  removed  from  that 
part.  For  a  related  discussion  of  the 
meaning  of  "practicable,"  see  the 
beginning  of  Section  III  of  this  notice. 
This  single  copy  policy  represents  a 
major  change  in  the  way  the  NRC  does 
business,  and,  as  is  noted  later,  the 
agency  may  have  to  make  exception  to 
the  policy  when  dealing  with  CI>-ROMs 
that  contain  certain  kinds  of  files.  The 
GPEA  requires  agency  compliance  by 
October  21,  2003,  where  practicable. 
The  rule  and  guidance  are  being 
published  by  that  date.  However,  the 
transition  to  electronic  communications 
will  be  gradual.  The  NRC  has 
established  Januar>'  1.  2004,  as  the 
effective  date  of  the  rule  and  guidance 
document.  It  is  not  practicable  to 
implement  fully  the  rule  and  guidance 
any  sooner.  The  guidance  document  has 
been  updated  to  include  several  new 
sections  on  organizing  and  segmenting 
files.  These  new  sections  will  enhance 
the  NRC's  capability  to  produce  paper 
copies.  In  the  meantime,  the  delayed 
effective  date  for  the  rule  and  guidance 
will  allow  additional  time  for  the  NRC 
to  develop  its  implementation  plan  and 
procedures  and  prepare  to  meet  its 
staffs  requirements  for  on-demand 
paper  and  CD-ROM  copies.  This  delay 
will  also  allow  both  the  NRC  staff  and 
submitters  (particularly  NRC  licensees) 
more  time  to  become  familiar  with  the 
guidance  and  to  modif\'  their  business 
processes  (as  appropriate)  to  achieve  a 
successful  transition  to  the  electronic 
environment.  The  existing  guidance 
documents  on  electronic  submissions. 
Regulatory  Issue  Summary  2001-05 
(which  was  directed  toward  Part  90 
licensees  and  applicants)  and  the 
August  10,  2001 .  letter  (which  was 
directed  toward  certain  fuel  cycle 
facilities)  will  remain  in  effect  durin., 
the  period  between  the  required  GPEA 
compliance  date  (October  21,  2003)  and 
the  effective  date  of  this  fir  1  rule 
(January  1.  2004).  When  tl    ,  final  rule 
takes  effect,  the  new  guidance  document 
will  supersede  both  of  the  existinj- 
guidance  documents  on  elr  tronic 
submissions. 

Few  of  the  NRC's  regulations  on 
communications  explicitly  rule  out 
electronic  communications.  Thus,  it  has 
not  proven  difficult  to  remove 
regulatory  text  that  impedes  electronic 
communications  in  circumstances 
where  electronic  communications 
would  be  practicable.  In  searching  our 
regulations,  we  found  only  one 
regulation— §  50.4(c)— that  expliciUy 
required  the  submission  of  paper.  Many 
of  our  regulations  require  wTitten,  or 
written  and  signed,  communications. 
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Thcsf  requirements  iiood  not  be 
I  hanged,  because  electronic 

(  nniniiinications  (iTtninh  are  "written" 
.iiid  \vr  have  in  place  te(  hnoiogy  for 
•  'It'i  tri inu  •signatures. 

We  hd\''  not  had  to  propose 
iiin'iuinients  to  our  rcgidations  on 
luaiiiti-naiK  '•  if  Ml  ords.  A  great  many  of 
th-'se  reyulatmnN  .dready  explicitly 
[lernut  the  use  of  electronic  means  to 
maintain  records,  and  those  that  do  not 
explicitlv  permit  electronic 
maintenance  of  records  do  not  in  any 
wav  inipiv  that  electronic  strategies  for 
preservation  are  disallowed. 

Thus,  our  amendments  to  existing 
regulations  are  confined  largelv  to 
regulations  that  miph  that  electronic 
means  of  communicaticju  are  prohibited. 
The  tvpical  regulation  of  this  sort  savs 
that  ((ininuinications  under  a  certain 
part  (it  our  reoulatnms  must  be  by  mail 
or  (ieliverv  in  person.  By  appearing  to 
be  exhaustive,  the  regulation  mav  be 
read  to  uiipiv  that  electronic 
coniniunicatinn  is  prohibited.  We  have 
amended  almost  all  of  these  or  similar 
provisions,  leaving  in  place  only  those 
regulations  that  dictate  telephonic  or 
similar  communications  when 
(  irt  umstances  demand,  as.  for  example. 
u  hen  a  licensee  must  notify  the  agencv 
prnniptiv  of  a  radiological  overexposure 
or  an  accidental  release  of  radioactive 
material. 

These  rulemaking  amendments  and 
the  guhiance  document  appended  to 
this  fin.ii  rule  do  not  address  the 
subnussmn  of  documents  in  hearings 
under  the  \RC  regulations  in  10  CFR 
part  _'  and  other  parts  that  govern 
hearings   In  particular,  the  amendments 
.ind  t;uuiaiue  do  not  applv  to 
proceedings  under  10  CFR  part  2 
Subpart  I.  on  the  issuance  of  licenses  for 
highdevel  waste  repositories.  Subpart  f 
will  continue  to  govern  those 
prf>ceedings.  The  use  of  eltjctronic 
submissions  in  litigation  in  Federal 
i.iiurts  and  agencies  is  being  widely 
discussed,  and  this  rulemaking  is  not 
intended  m  f-ilve  issues  of  when  and 
how  to  um'  electronic  submissions 
during  hearings.  Separate  rules  or 
guidanc  e  addrt'ssing  procedures  for 
electmnu  (  ommunications  in  hearings 
will  be  issued  in  the  future  for  public 
comment.  For  at  least  the  near  Kiture. 
parties  in  hearings  must  follow  the 
directums  that  presiding  officers  issue 
on  how  submissions  are  to  be  made. 

This  final  rule  applies  only  to 
communications  to  the  NRC  from 
licensees,  certificate  holders,  applicants, 
vendfirs  who  are  required  to  submit 
documents  to  the  \RC..  external  entities 
(Federal.  State,  and  local  governments) 
and  other  members  of  the  public,  but 
the  CPEA  IS  read  to  apply  also  to 


I  oinniuiiu  .itions  from  I'ederal  agencies 
to  the  ptiblu  .  Though  the  .\R(:  i-, 
working  t(j  hirther  this  aspect  ol  the 
CPEA  also.  It  IS  not  \et  practicable  for 
the  agency  to  send  .ill  nt  its 
communications  to  iRcnsees  ,ind  other 
membiTs  ot  the  public  bv  means  ot 
electronic:  submissions.  Mmeiivi'i    tin" 
agency  must  take  mto  ,n  (mint  tli.it  nut 
all  persons  who  are  iiiii'iist.(l  m  its 
work  have  access  to  elei  troim 
communication.  Nonetheless,  ihe  NRC's 
EIE  process  is  designed  for  both 
receiving  and  scndint;  ''lectmnir 
communications.  Moreov  ■■!.  the  \K( 
posts  a  large  .unoiint  ot  inform. itmn  mi 
its  external  Web  site,  ini  liniiiiL; 
significant  agency  comiiiuiin  .itnms.  and 
makes  information  [nihlii  1\  a\.iilable 
via  AD.\MS.  the  \K( .  s  electronic 
recordkeeping  system. 

III.  Comments  on  the  (iuidanc:e 
Document 

This  analysis  presenl-s  ,i  sunun.uA  ot 
the  significant  i  unmiriits  rei  i'i\  ed  nn 
the  draft  guidam.e  and  the  rcsnhitnm  ,ii 
those  comments  bv  the  NK( ,    I  lie 
guidance  has  also  been  revised  to 
incorporate  editorj.il  corrections. 
clarifications,  ami  updates  of  the 
information,  as  .ijipropnate 

Comment  r  The  m,i|orit\  ot  the 
commenters  objei  ted  to  the  .\RCs 
proposed  requirement  that  a  paper  copv 
accompany  all  submissions  on  CD- 
ROM  The  commenters  disaureed  with 
this  requirement,  iiidic  .iting  the\  have 
moved  to  an  electronic  environment 
based  on  NR(.'  guidance  contained  m 
RIS  2001-05.  which  states  that 
submissions  made  on  CD-ROM  d(j  not 
require  the  submission  ol  <i  iiajier  copy 
Several  commenters  stated  tli.it  the 
NRC's  paper  copv  requirement  with 
submissions  on  CD-ROM  was  b.ised  on 
the  NRC  staffs  unw  illiiii^ness  to  use 
electronic  versions,  and  the  agency's 
unwillingness  to  purchase  printing 
equipment  that  wo.ild  enable  it  to  make 
paper  copies  from  the  (  :D-K(  )M 
submissions. 

Rpsponsc:  The  NRC  proposed  that  a 
paper  copy  be  required  with  C:D-R'JM 
submittals  because  the  NRC  is  rei^uired 
to  make  information  accessible  to  both 
its  staff  and  the  puhlu    ( )ii  the  public 
side,  this  nuMiis  making  the  intormation 
available  not  unl\  to  those  who  have  the 
tec:hnolog\  to  acces.s  (>lectronic 
information,  but  also  to  those  who  do 
not  have  access  to  computers  and  the 
Internet    Re()iiiring  ,i  [)a[)er  cop\- 
provides  the  .\R( :  with  an  efficient 
means  of  reproiiucing  documents  for 
members  of  the  public  who  do  not  use 
til.'  te(  himloov  for  various  reasons.  The 
paper  (opv  is  also  ,i  means  of  making 
information  accessible  to  individuals 


with  handicaps,  as  stip<ilated  in  section 
.508  of  the  Rehabilitation  Act.  Manv  of 
the  formats  currimtly  being  adopted  for 
t>le(.tronic  information  are  images  of 
textual  information.  These  images  do 
not  work  with  the  assistive  technologies 
I  iirrentl\-  on  the  market   However,  there 
.ire  te(  hnologies  .ivailable  for  converting 
text  from  paper  to  acc:essible  formats  for 
use  bv  the  hanciicapped.  Thus,  the  NRC 
needs  access  to  paper  copies  of  many 
electronic  submissions  in  order  to 
provide  information  tei  the  public. 

Before  establishing  the  requiriMnent 
for  submission  of  a  paper  copv  with 
CD-RO.M  submittals,  the  NRC  tested  its 
abilitv  to  make  copies  frcmi  samples  of 
CD-ROMs  received  from  several  nuclear 
utilities  Sample  CD-ROMs  were  also 
provided  to  leading  suppliers  of 
printing  and  duplicatiiui  services  in  the 
Washington.  D.C..  area  to  solicit  cost 
estimates  and  to  verify  eac:h  supplier's 
.ihilitv  to  make  paper  cojnes  from  (T)- 
ROMs  submitted  to  the  NRC.  Both  NRC 
and  the  local  printing  communitv  have 
eijuipment  that  could  print  anv  file  on 
the  sample  CD-ROMs.  However,  in 
some  instances,  the  complexitv  of  the 
file  structures  on  the  CD-ROMade  it 
almost  impossible  to  accurately 
r<'construct  paper  copies  from  the 
submissions   In  those  instances,  the  cost 
of  creating  paper  copies  from  the  CD- 
ROM  would  be  prohibitive.  Therefore, 
the  NRC  proposed  that  the  individuals 
who  create  the  documents  (licensees, 
applicants,  etc.)  provide  a  single  paper 
copy  for  use  by  the  NRC  for  duplicatiim 
purposes. 

Nonetheless,  after  evaluating  the 
public  comments,  the  NRC  is  deleting 
from  the  guidance  the  requirement  for  a 
paper  copy   In  those  instances  where 
the  NRC  re(|iiires  a  paper  copv  for 
ac:cessibility  or  other  reasons,  it  will 
make  every  effort  to  produce  the  copy 
using  NRC  resources.  The  updated 
guidance  includes  several  new  sections 
on  organiz.itiim  and  segmentaticm  of 
files  being  submitted  to  the  NRC.  The 
new  sections  will  facilitate  the  NRC's 
ca[)ability  to  produce  paper  copies. 
However,  when  the  agency  is  unable  to 
successfullv  generate  an  accurate  paper 
copy  from  the  CD-ROM.  the  NRC  may 
require  the  submitter  to  produce  a  paper 
copy.  This  will  be  handled  on  a  case-bv- 
case  basis. 

Comment  2:  Commenters  encouraged 
the  NRC  to  develop  the  capability  to 
handle  many  of  the  types  of  documents 
listed  as  "Exceptions  to  Electronic 
Submissiiui  "  in  the  guidance. 

Response  Many  of  the  exceptions  to 
electronic  submission  are  not  related  to 
the  capabilities  of  NRC  systems  to 
handle  the  electronic  information.  Some 
are  driven  by  regulations  and  processes 
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that  are  not  within  the  NRC's  control. 
However,  the  NRC  will  continue  to 
work  to  enhance  the  capabilities  of  the 
Electronic  Information  Exchange  (EIE) 
process  in  the  hope  of  accommodating 
some  of  the  current  exceptions  to 
electronic  transmissions.  Since  the  draft 
was  issued,  the  EIE  capabilities  have 
been  enhanced  to  allow  the  submission 
of  proprietary,  privacy,  and  official-use- 
only  information.  For  example,  in  the 
proposed  guidance,  fingerprint  cards 
were  listed  as  an  exception  to 
transmission  via  EIE.  Under  the  current 
guidance,  fingerprints  can  be 
transmitted  via  EIE. 

Comment  3:  The  guidance  limits  the 
versions  of  software  formats  that  may  be 
submitted.  In  some  cases  the  software 
versions  prescribed  by  the  NRC  are  not 
the  current  versions.  The  NRC  should 
try  to  keep  up  with  the  latest  versions 
of  software. 

Response:  In  the  Federal 
environment,  upgrades  to  the  latest 
software  can  take  time.  However,  the 
NRC  agrees  to  take  steps  to  ensure  the 
timely  approval  of  the  most  cmrent 
versions  of  software  for  making 
submissions  to  the  agency.  However, 
based  on  National  Archives  and  Records 
Administration  (NARA)  guidance 
documents  issued  subsequent  to 
publication  of  the  NRC's  draft  guidance, 
NRC  is  restricting  the  software  format 
versions  that  are  acceptable  for 
submissions  to  the  agency  to  the  current 
and  two  prior  versions.  The  guidance 
has  been  updated  to  incorporate  this 
change. 

Comment  4:  Several  comment ers 
stated  that  versions  of  software  should 
not  be  dictated  and  that  there  should  be 
no  restrictions  on  the  use  of  versions  of 
software. 

Response:  The  NRC  is  required  to 
transfer  permanent  records  to  NARA  in 
an  approved  format.  NARA  currently 
does  not  allow  submission  of 
documents  created  using  proprietary 
software.  Thus,  documents  must  be 
converted  to  an  acceptable  publicly 
available  format. 

Therefore,  the  NRC  must  require 
submitters  to  provide  electronic 
information  in  one  of  the  NARA- 
approved  formats. 

NARA  further  restricts  formats  by 
only  accepting  documents  converted 
using  the  current  version  or  the  two 
previous  versions  of  the  software.  The 
NRC  is  adopting  the  same  approach  for 
submissions  to  the  agency. 

The  NRC  has  decided  that  only 
documents  in  one  of  the  NARA- 
approved  PDF  formats  (see  Section  2.1 
of  the  guidance  document)  or  in  one  of 
the  formats  listed  for  transfer  of 
spreadsheets  that  are  intended  for 


further  calculations  by  the  NRC  staff  are 
acceptable  for  electronic  submission  to 
the  NRC. 

Comment  5:  Some  comments  stated 
that  the  use  of  a  three-digit  numeric 
prefix  in  file  names  is  too  prescriptive, 
complicates  production  of  documents, 
and  is  unnecessary. 

Response:  The  NRC  has  several  years 
of  experience  reviewing  and  attempting 
to  capture  documents  submitted  to  the 
agency  in  electronic  form.  NRC  has 
learned  that,  in  many  instances,  it  is 
almost  impossible  to  decipher  the 
correct  order  in  which  to  capture  the 
files  to  duplicate  the  document  on  the 
transfer  medium.  Each  document 
submitted  to  the  NRC  is  created 
differently,  according  to  the  business 
needs  of  the  creating  entity  and  the  level 
of  expertise  in  the  use  of  the  capture 
software  by  the  individual  who  creates 
the  document.  In  many  instances  the 
file  structure,  use  of  folders,  other 
formatting  conventions  used,  and  the 
relationships  between  files  cannot  be 
determined.  Microsoft  Explorer  and 
other  file  management  tools  further 
complicate  the  situation  by  reordering 
the  file  structure.  Thus,  the  file  structure 
of  the  document  cannot  be  duplicated  in 
the  NRC's  systems.  As  a  result,  the  NRC 
is  unable  to  captiu'e  these  submissions 
in  its  electronic  document/records 
management  system.  These  submissions 
are  currently  managed  outside  of  NRC's 
electronic  document  management 
systems  as  individual  objects, 
maintained  on  the  tremsfer  medium 
provided.  This  creates  migration  end 
transfer  issues  that  have  to  be  managed 
on  an  individual  basis.  The  use  of  the 
three-digit  prefix  is  an  effort  to  simplify 
document  capture,  ensure  correct 
ordering  of  files,  and  increase  the 
accuracy  and  fidelity  of  the  information 
captured  in  the  NRC's  electronic 
systems. 

For  these  reasons,  the  NRC  will 
continue  to  require  a  three-digit  prefix 
on  all  files  submitted  electronically. 

Comment  6:  Most  comments  received 
included  remarks  about  the  maximum 
file  size  that  can  be  submitted 
electronically  to  the  NRC.  These 
comments  all  requested  that  the  file  size 
limit  be  increased. 

Response:  The  NRC  contracted  for  a 
study  to  evaluate  the  most  logical  file 
size  limit  based  on  receipt  and  capture 
of  incoming  files  and  issues  related  to 
access,  retrieval,  and  transfer  via  the 
Internet.  This  study  concluded  that  the 
optimal  file  size  limit  for  use  by  the 
NRC  is  50MB.  Therefore,  the  NRC  is 
modifying  its  guidance  to  raise  the  file 
size  limit  for  both  EIE  and  CD-ROM 
submissions  to  50MB  per  file.  The  NRC 
had  previously  proposed  a  20MB  limit. 


Additionally,  the  NRC  has  discovered 
that  small  files  are  problematic  because 
large  numbers  of  small  files  require 
significant  resources  to  capture  and 
profile  in  electronic  document 
management  systems.  Therefore,  the 
NRC  encourages  submitters  to  combine 
files  that  are  parts  of  larger  documents 
to  create  50MB  files  that  can  be  more 
economically  and  efficiently  managed. 

Comment  7:  Several  conmients  stated 
that  the  resolution  standards  for  images 
provided  to  the  NRC  are  too  high. 

Response:  The  resolution  standards 
included  in  the  draft  guidance  were 
based  on  the  NRC's  experience  with 
images  and  requirements  identified  by 
Adobe  to  ensure  that  images  can  be 
migrated.  This  proposed  guidance  was 
developed  by  the  NRC  before  the 
availability  of  Government-wide 
guidance  from  NARA.  Since  the  draft 
guidance  was  published,  NARA  has 
issued  standards  for  the  transfer  of 
scanned  images  and  PDF  documents  to 
NARA.  The  NRC  is  adopting  these 
standards  in  Section  2.5  of  the  guidance 
so  that  the  agency  can  comply  with  the 
NARA  transfer  requirements.  The 
NARA  guidance  specifies  higher 
resolution  levels  than  proposed 
originally  by  the  NRC  for  some  image 
forms.  The  NRC's  original  proposed 
standard  was  300  dots  per  inch  (dpi)  for 
Bi-tonal  (Black  and  White)  and  200  dpi 
for  Color  and  Grayscale.  The  revised 
standard  is  300  dpi  for  all  three. 

Comment  8:  Several  comments  stated 
that  the  NRC  should  specify  a  standard 
format  for  submission  of  documents  on 
CD-ROM  that  would  allow  for  the 
upload  of  the  documents  into  NRC 
systems. 

Response:  The  NRC  agrees.  A  new 
section  has  been  added  to  the  guidance 
(Section  2.14)  to  cover  requirements  for 
segmenting  large  documents,  and 
another  (Section  4.3)  has  been  revised  to 
cover  requirements  for  the 
accompanying  transmittal  letter  to 
facilitate  the  capture  of  CD-ROM 
submissions  in  ADAMS  and  other  NRC 
systems. 

IV.  Section-by-Section  Analysis 

Well  over  100  of  our  regulations  are 
being  amended  by  this  final  rule. 
However,  we  are  making  only  a  ver\'  few 
kinds  of  changes,  and  so  an  analysis  of 
each  and  ever>'  amended  section  would 
be  highly  repetitious  and,  more 
important,  would  obscure  the  aims  and 
forms  of  the  amendments.  Therefore, 
rather  than  describe  each  amended 
section,  we  will  describe  only  the 
typical  changes  we  are  making  and  why 
we  are  making  them. 
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Many  of  the  kinds  i)t  rhangos  are 
adequately  represented  by  the  proposed 
changes  to  sections  of  Part  30 

(1)  The  changes  to  «).30,H, 
"Communications."  are  examples  nf  the 
most  important  kind  of  amendment  in 
this  rule.  Section  JO  h  and  its  dnalooues 
in  other  parts  of  the  N'RCl's  ret^uldtioiiN 
have  typically  said  that  communitatinns 
lire  to  be  mailed  or  delivered  bv  hand 
to  the  agency  or  one  of  its  regional 
i)ffices   The  amended  sec'ion  makes 
clear  that  the  curfnt  list  of  options  is 
not  exhaustive,  md  th.if  electronic 
communication>  art-  permitted  where 
■practicable  '   The  amendment  refers 
readers  to  s^uidancr'  for  answers  to 
questions  about  what  is  practicable  and 
how  electronic  submissions  are  to  be 
made.  The  N'Rf"  has  developed  a 
guidance  document  that  provides 
specific  information  concerning 
electronic  submissions  This  guidance 
document  appears  as  an  appendix  to 
this  final  rule.  Please  note  Ihat  the 
guidance  document  will  not  be  codified 
in  the  Code  of  Federal  Regulations. 

A  variation  fin  ^  iO  b  requires  that 
paper  submissums  be  on  a  "page- 
replacement"  basis  or  that  an  envelope 
be  marked  a  certain  way.  See,  for 
example.  *}  72.70(c)  and  §9.67.  We  have 
also  amended  these  regulations  to  make 
clear  that  an  eltK;tronic  option  is 
available  on  a  full-replacement  basis. 

The  amendment  of  t?  :j0,6  illustrates  a 
general  principle  we  have  followed 
throughout  the  amendments,  namely, 
that  the  amended  rei^ulations  should 
contain  no  less  mfornidtiim  than  the 
previous  regulations  We  had 
considered  saving  time  and  reducing 
printed  regulatorv  text  bv  leaving 
existing  communications  regulations 
unchanged  and  -.implv  adding  to 
Chapter  I  of  Title  10  of  the  Code  of 
Federal  Regulations  a  single  new 
regulation  on  <  nmmiinications, 
applicable  to  conmiunications  under 
every  part  of  the  NRC's  regulations.  This 
regulation  would  have  said  that,  with 
certain  exceptions,  thf  electronic  option 
was  available  notwithstanding  what 
any  other  NRC  communications 
regulation  said.  However,  regulations  on 
communications  then  would  have 
contradicted  each  other,  and  readers  of 
one  of  the  other  parts  could  have  been 
misled  by  the  part  thev  were  reading 
into  thinking  that  cnrnmunic  atirms  had 
to  be  by  mail  or  delivery  in  person. 
Thus,  to  avoid  inconsistencies  and  to 
ensure  that  the  new  regulations  contain 
as  much  informdtum  as  the  old  ones,  we 
have  revised  any  section  that,  because  it 
mentioned  only  one  or  two  options  for 
communications,  implied  that  the 
electronic  option  was  ruled  out  Thus. 


we  ha\,'e  amended  §30,6  in  several 
places 

(-'I  The  .imendmeiits  to  §  30. 50(c), 

Reporting;  requirements."  and  §  30.55 
(c).  "Tritium  reports."  are  instances  of  a 
second  major  class  of  amendment  in 
this  final  rultv  The  sections  amend(>d  bv 
this  class  tvpically  rfiquired  two  or  three 
kinds  of  notificition  to  the  NRC; — a 
more  or  less  imiiu'diate  notification  bv 
phone  or  sometimes  telefax  or  telegram 
of  an  incident,  a  pending  shipment   or 
other  time-sensitive  ni.itter:  then  ,i 
followup  repr>rt  several  hours  later, 
again  by  phone,  telefax,  or  telegram,  and 
finally,  several  days  later,  a  written 
report  to  the  appropriate  office  director 
Sec:tion  30  .50  requires  all  three  kinds  of 
reports  C.enerallv  sp<!aking.  we  have  not 
added  an  electronic  option  for  the  first 
two  kinds  of  reports,  the  short-term 
fines,  because  the  aims  of  these  required 
reports  are  best  ser\ed  bv  consistently 
stable,  rapid,  and  hilK  interactive 
means  of  communications.  Flectronic 
lutormation  Exchange  communications 
may  not  yet  consistently  meet  these 
needs.  E-mail  delivery  times,  for 
example,  can  still  be  measured  in  davs 
sometimes,  and  even  "instant 
messaging"  does  not  always  permit  the 
same  facility  of  information  exchange 
and  discussion  that  the  telephone 
permits  Thus,  we  have  concluded  that. 
at  the  present  time,  electronu 
communication  of  sh(jrt-term  reports  is 
not  yet  "practicable."  We  will  revisit 
these  requirenieuts  ,is  the  technologv 
advances.  Nnnethelcss.  the  amendments 
in  this  final  rule  .uld  the  electronic 
option  for  cummuiiif  atiiig  written 
followup  reports  recpiired  bv  §§  30.50 
and  30.55  .irid  their  analogues. 

(3)  The  amendmenl  to  §  30.7(e)(3)  is 
an  example  of  a  third  class  of 
amendment  that  is  less  important  than 
the  two  that  have  alreadv  been 
discussed.  Several  regulations  require 
that  a  licensee  or  applif:ant  acquire  a 
copy  of  an  NRC  form,  either  for  posting 
at  the  licensee's  facilitv  (as  in  the  r  ase 
of  §  30.7),  for  filling  out  and  sending  to 
the  NRC  to  apply  for  a  license,  or  to 
meet  a  reporting  requiniment.  These 
regulations  typii:allv  sav  that  the  form 
may  be  acquired  by  writing  to  a  certain 
address  or  by  calling  a  certain  number. 
The  amendments  to  these  sections  add 
that  the  forms  mav  be  acquired  bv 
visiting  the  .\'Rc;'s  Web  site 

In  addition,  throughout  the 
regulations  we  have  also  eliminated 
requirements  for  multiple  copies  of 
submissions.  Fore\ampl(>.  §51.66 
previously  rt^quired  submittal  of  25 
copies  of  the  environmental  report  and 
retenti(m  of  an  additional  125  copies  for 
later  distribution    The  submittal 
requirement  is  now  being  reduced  to  a 


single  copy,  and  instead  of  being 
required  to  retain  copies,  an  applicant 
will  be  required  to  maintain  the 
capability  to  generate  additional  copies 
as  directed. 

This  final  rule  text  also  makes  a 
number  of  minor  changes  to  reflect 
other  final  rules  that  the  NRC  has  issued 
since  the  proposed  rule  on  electronic 
submissions  was  issued.  The  text  also 
contains  a  number  of  administrative 
changes.  suc:h  as  changes  in  phone 
numbers  and  street  and  e-mail 
addresses. 

V,  Voluntary  Consensus  Standards 

The  Nati(mal  Technology  Transfer 
and  Advanctmient  Act  of  1995 
(NTTAA).  Pub.  L.  104-113,  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  bv 
voluntary  consensus  standards  bodies 
unless  using  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  final  rule, 
the  NRC  is  not  adopting  any  technical 
standard.  It  is  simply  helping  to  ensure, 
through  a  rulemaking,  that  the  agency 
will  be  in  timely  compliance  with  the 
requirement  in  the  Covernment 
Paperwork  Elimination  Act.  Pub.  L. 
105-277,  that  Federal  agencies  allow 
electronic:  submissions  of  information 
where  practicable.  Thus,  no  showing  of 
compliance  with  the  NTTAA  is 
necessary  here. 

VI,  Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51  22(c)(2).  because  this  action  seeks 
nonpolicy.  procedural  changes  to  the 
NRC's  regulations.  Moreover,  because  of 
the  broad  nature  of  this  action  and  the 
number  of  the  NRC's  regulations 
affected,  several  other  categorical 
exclusions  applv  to  this  rule,  including 
10  CFR  51.22(c)(1)  and  (3)(i)-(iii).  Also, 
10  CFR  51.22(c)(16)  applies  to  the 
guidance  being  issued  in  connection 
with  this  rule  and  to  the  rule  itself. 
Therefore,  neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  has  been  prepared  for  these 
changes  to  the  regulations.  Because  of 
its  procedural  nature,  this  action  does 
not  raise  environmental  justice 
concerns. 

VII.  Paperwork  Reduction  Act 
Statement 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  that,  because  this 
final  rule  provides  the  option  of 
collecting  information  by  use  of 
electronic  means  but  does  not  amend 
the  existing  information  collections  to 
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which  the  rule  pertains,  OMB's  review 
and  approval  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
and  following)  are  not  required. 

VIII.  Regulatory  Analysis 

A  regulatory  analysis  has  not  been 
prepared  for  this  rulemaking.  The 
amendments  below  will  neither  impose 
new  nor  relax  existing  safety 
requirements  and,  thus,  do  not  call  for 
the  sort  of  safety/cost  analysis  described 
in  the  agency's  regulatory  analysis 
guidelines  in  NUREG/BR-O058. 
Moreover,  the  NRC  is  required  by  the 
Government  Paperwork  Elimination 
Act,  Pub.  L.  105-277  (44  U.S.C.  3505, 
77ofe),  to  allow  electronic  submissions 
where  practicable,  and  the  final  rule 
does  simply  that.  Thus,  an  analysis  of 
costs  and  benefits  could  not  alter  a 
decision  to  implement  the  policy 
embodied  in  this  rule.  However,  the 
NRC  believes  that  the  rule  will  afford  all 
persons  who  deal  with  the  agency 
greater  flexibility  in  choosing  the  format 
of  many  of  their  commimications  and, 
thus,  will  allow  them  to  choose  less 
costly  alternatives,  often  reducing  the 
current  costs  of  their  communications 
with  the  NRC. 

IX.  Regulatory  Flexibility  Certification 

In  accordance  with  section  605  (b)  of 
the  Regulatory  Flexibility  Act  (Title  5, 
Chapter  6  of  the  U.S.  Code),  the 
Commission  certifies  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Therefore,  in  accordance  with 
section  605(b),  the  NRC  is  not  preparing 
a  regulatory  flexibility  analysis.  The  rule 
will  in  fact  apply  to  the  many  small 
entities  that  are  among  the  NRC's 
licensees,  but  it  will  impose  no  new 
burdens  on  those  small  entities.  To  the 
contrary,  as  noted  in  the  regulatory 
analysis  section  of  this  notice,  the 
agency's  expectation  is  that  the  rule  will 
reduce  burdens. 

The  NRC  is  providing  the  certification 
to  the  Chief  Counsel  for  Advocacy  of  the 
SBA,  in  accordance  with  section  605  of 
the  Regulatory  Flexibility  Act. 

X.  Backfit  Analysis 

The  NRC  has  determined  that  a 
backfit  analysis  is  not  required  for  this 
final  rule  because  these  amendments  do 
not  include  any  provisions  that  would 
require  backfits  as  defined  in  10  CFR 
Chapter  I.  Furthermore,  this  rule  is 
necessary  so  that  the  NRC  can  respond 
adequately  to  the  mandate  in  the 
Government  Paperwork  Elimination  Act 
of  1998  that  Federal  agencies  "provide 
for  the  option  of  the  electronic 
maintenance,  submission,  or  disclosure 
of  information,  when  practicable  as  a 


substitute  for  paper  *   *   *"  (Pub.  L. 
105-277,  Sec.  1704).  Therefore,  a  backfit 
analysis  has  not  been  prepared  for  this 
final  rule. 

XI.  Congressional  Review 

The  provisions  of  5  U.S.C.  801  et  seq.. 
which  govern  congressional  review  of 
rulemakings,  do  not  apply  to  this 
rulemaking  because  it  concerns  agency 
procedure  and  practice  and  will  not 
substantially  affect  the  rights  and 
obligations  of  nonagency  parties.  See  5 
U.S.C.  804(3)(C). 

List  of  Subjects 

10  CFR  Part  2 

Administrative  practice  and 
procedure.  Antitrust,  Byproduct 
material,  Classified  information. 
Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalties,  Sex  discrimination, 
Source  material.  Special  nucleeir 
material.  Waste  treatment  and  disposal. 

10  CFR  Part  4 

Administrative  practice  and 
procedure.  Blind,  Buildings,  Civil 
rights.  Employment,  Equal  employment 
opportimity.  Federal  aid  programs, 
Grant  programs.  Handicapped,  Loan 
programs,  Reporting  and  recordkeeping 
requirements.  Sex  discrimination. 

10  CFR  Part  9 

Criminal  penalties,  Freedom  of 
information,  Privacy,  Reporting  and 
recordkeeping  requirements,  Sunshine 
Act. 

10  CFR  Part  11 

Hazardous  materials — transportation. 
Investigations,  Nuclear  materials, 
Reporting  and  recordkeeping 
requirements.  Security  measures, 
Special  nuclear  material. 

10  CFR  Part  15 

Administrative  practice  and 
procedure.  Debt  collection. 

10  CFR  Part  19 

Criminal  penalties.  Environmental 
protection,  Nuclear  materials,  Nuclear 
power  plants  and  reactors,  Occupational 
safety  and  health,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Sex  discrimination. 

10  CFR  Part  20 

Byproduct  material,  Criminal 
penalties,  Licensed  material,  Nuclear 
materials,  Nuclear  power  plants  and 
reactors,  Occupational  safety  and 
health,  Packaging  and  containers, 
Radiation  protection,  Reporting  and 
recordkeeping  requirements,  Source 


material,  Special  nuclear  material, 
Waste  treatment  and  disposal. 

10  CFR  Part  21 

Nuclear  power  plants  and  reactors, 
Penalties,  Radiation  protection, 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  25 

Classified  information,  Criminal 
penalties,  Investigations,  Reporting  and 
recordkeeping  requirements.  Security 
measures.  — 

10  CFR  Part  30 

Byproduct  material,  Criminal 
penalties,  Government  contracts, 
Intergovernmental  relations.  Isotopes, 
Nuclear  materials.  Radiation  protection, 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  31 

Byproduct  material,  Criminal 
penalties.  Labeling,  Nuclear  materials. 
Packaging  and  containers.  Radiation 
protection.  Reporting  and  recordkeeping 
requirements.  Scientific  equipment. 

10  CFR  Part  32 

Byproduct  material.  Criminal 
penalties.  Labeling,  Nuclear  materials. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements. 

10  CFR  Part  33 

Byproduct  material.  Criminal 
penalties.  Nuclear  materials,  Radiation 
protection,  Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  34 

Criminal  penalties,  Packaging  and 
containers,  Radiation  protection, 
Radiography,  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment,  Security  measures. 

10  CFR  Part  35 

Byproduct  material.  Criminal 
penalties.  Drugs.  Health  facilities. 
Health  professions,  Medical  devices, 
Nuclear  materials,  Occupational  safety 
and  health.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  39 

Byproduct  material.  Criminal 
penalties.  Nuclear  material,  Oil  and  gas 
exploration — well  logging,  Reporting 
and  recordkeeping  requirements. 
Scientific  equipment,  Security 
measures.  Source  material.  Special 
nuclear  material. 

10  CFR  Part  40 

Criminal  penalties.  Government 
contracts.  Hazardous  materials 
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transpDrtation.  Nut  Icar  materials, 
Repiorting  and  nn  oriikooping 
requiroments.  Sniirco  material. 
Uranium 

1 1)  CFR  Part  50 

Antitrust.  Classified  intorn'ation. 
Criminal  penalties.  Fire  protection. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactfirs.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  51 

Admin!strati\-e  practice  and 
procedure.  Environmental  impact 
statement,  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements. 

1 0  CFR  Part  52 

Administrative  prac;ti( f  ,ind 
procedure.  Antitrust.  Backfittmg. 
Combined  license.  Earlv  site  permit. 
Emergency  planning.  Fees.  Inspection. 
Limited  work  authorization.  Nuclear 
power  plants  and  reactors.  ProbabilistK 
risk  assessment.  F'rototvpe.  Reactoi 
siting  criteria.  Redress  of  site.  Repuiting 
and  recordkeeping  requirements. 
Standard  design,  Stand. ird  design 
certification 

10  CFR  Part  55 

Criminal  penalties,  .Manpowr 
training  programs.  .\ut  lear  power  [il.mt^ 
and  reac:tors.  Reporting  and 
recordkeeping  requiroments. 

10  CFR  Pnrt  HI) 

(Timinal  penalties.  High-level  waste. 
Nuclear  materials.  \ui  lear  power  plants 
and  reactors.  Reporting  and 
recordkeeping  requirements.  Waste 
treatment  and  disposal. 

HI  CFR  Pnrt  61 

Criminal  penalties.  Low-level  waste. 
Nuclear  materials.  Reporting  and 
recordkeeping  requirements.  Waste 

treatmi'nt  and  disposal. 

10  CFR  Part  62 

.-\dministrative  practice  and 
procedure.  Denial  of  access.  Emergency 
access  to  low-level  waste  disposal.  Low- 
level  radioactive  waste.  Low-level 
radioai  tive  waste  treatment  and 
disposal.  Low-level  waste  policy 
.amendments  act  of  198.5.  Nuclear 
materials.  Reporting  .ind  r>T  nrdki'>'fiing 
requirement.-,. 

10  CFR  Part  63 

Criminal  penaitie,.  Higti-ievei  waste, 
Nuclear  power  plants  and  reactors. 
Reporting  and  recordkeeping 
requirements,  Waste  treatmiait  and 
disposal. 


10  CFR  Part  ,"(; 

Criminal  peiKilties.  Hazardous 
materials  transportation.  Material 
control  ind  accoiuiting.  Nuclear 
materlal^.  P.ickaging  and  containers. 
Radiation  protection.  Re[)orting  and 
recordkeeping  requirements.  Scientific 
equipment.  Security  measures.  Special 
nuclear  material. 

;/'  CFR  Part  ~1 

Criminal  penaltit-s.  Hazardous 
materials  transportation.  Nuclear 
materials.  I'.u  kaging  and  containers. 
Reporting  and  recordkee[)ing 
re(|uirements 

10  CFR  Part  "_' 

.Atlministratue  prai  tice  and 
procedure,  (iriminal  penalties. 
Manpower  training  [irograms.  .Nuclear 
materials.  Occupational  safet\-  and 
health.  Ptmalties.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fuel.  Whistleblowing. 

!0  CFR  Part  '.i 

(ruuinal  penalties.  E.xport.  Hazardcms 
materials  transportation,  import. 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Rejiorting  and 
recordkeeping  requirements.  Security 
measures. 

10  CFR  Part  '4 

Accounting.  Oiminal  [lenalties. 
Hazardous  materials  transportation. 
Material  control  and  accounting. 
Nuclear  materials.  P.ickaging  and 
containers.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Scientific  equipment. 
Special  nuclear  luateri.il 

10CFBPart75 

Criminal  penalties.  Intorgovornmental 
relations.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  nHjuirfments, 
Security  measures. 

10  CFR  Part  76 

Certification.  Crinuii.il  penalties. 
Radiation  protection.  Rejiorting  and 
recordkeeping  requirements.  Securit\ 
measures.  Special  nuclear  material. 
Uranium  enrichment  bv  gaseous 
diffusion 

10  CFR  Pan  fil 

Administrative  practice  and 
procedure   iineiitions  ,ind  pati>nts 

10  CFR  Part  95 

('la.ssified  information.  Criminal 
(len.ilties.  Reporting  ,111(1  recordkeeping 
reiiuiri'ments.  Sei  urit\  mea.sures. 


10  CFR  Part  100 

Nuclear  power  plants  and  reactors. 
Reactor  siting  criteria. 

10  CFR  Part  110 

Administratiye  practice  and 
procedure.  Classified  information. 
Criminal  penalties.  Export.  Import. 
Intergovernmental  relations.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Reporting  and  recordkeeping 
requirements.  Scientific  equipment. 

10  CFR  Part  140 

Criminal  penalties.  Extraordinary 
nuclear  occurrence.  Insurance, 
Intergovernmental  relations.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Reporting  and  recordkeeping 
requiroments. 

10  CFR  Part  150 

Criminal  penalties.  Hazardous 
material  transportation. 
Intergovernmental  relations,  Nuclear 
materials.  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Source  material.  Special  nuclear 
material. 

1 0  CFR  Part  1 70 

Byproduct  material.  Import  and 
export  licenses.  Intergovernmental 
relations.  Non-payment  penalties. 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Source  material.  Special 
nuclear  material. 

10  CFR  Part  171 

Annual  charges.  Byproduct  material. 
Holders  of  certificates,  registrations, 
approvals.  Intergovernmental  relations, 
.Nonpayment  penalties.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Source  material,  Special 
nuclear  material. 

■  For  the  reasons  set  out  in  the  preamble 
and  under  the  authority  of  the  Atomic 
Energy  Act  of  1954.  as  amended:  the 
Energy  Reorganization  Act  of  1974.  as 
amended;  and  5  U.S.C.  .552  and  55;^.  the 
NR("  is  adopting  the  following 
amendments  to  10  CFR  (Ihapter  I: 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 
AND  ISSUANCE  OF  ORDERS 

■  1.  The  authority  citation  for  part  2  is 
revised  to  road  as  follows: 

.'\iilhority:  Sees.  161.  181,  68  Stat.  948. 
95,1.  ds  amended  (42  t'.SC.  2201.  22,31):  sec. 
191.  as  amended.  Pub  L.  87-615.  76  Stat.  409 
142  U.S.C.  2241):  sec.  201.  88  Stat.  1242.  as 
amended  (42  U.S.C   .5841):  5  U.S.C.  552:  sec. 
1704.  112  Stat,  2750  (44  U.S,C:,  :i504  note). 

Seetion  2,101  also  issued  under  sees.  5.3, 
tl2.  (i:t,  81.  \0A.  104.  105.  68  Stat.  930.  9:i2. 
933,  935.  936.  937.  938.  ds  amended  (42 
U.S.C.  2073.  2092.  2093,  2111.  2133   2134. 


Federal  Register / Vol.  68,  No.  197 /Friday,  October  10,  2003 /Rules  and  Regulations  58799 


2135);  sec.  114(f);  Pub.  L.  97-425,  96  Stat. 
2213.  as  amended  {42  U.S.C.  10143(f));  sec. 
102,  Pub.  L.  91-190,  83  Stat.  853,  as  amended 
(42  U.S.C.  4332);  S3C.  301,  88  Stat.  1248  (42 
U  S.C.  5871).  Section  2.102,  2.103,  2.104, 
2.105,  2.721  also  issued  under  sees.  102,  103, 
104,  105,  183i,  189,  68  Stat.  936,  937,  938. 
954.  955,  as  amended  (42  U.S.C.  2132,  2133, 
2134,  2135.  2233,  2239).  Section  2.105  also 
issued  under  Pub.  L.  97-115,  96  Stat.  2073 
(42  U.S.C.  2239).  Sections  2.200-2.206  also 
issued  under  sees.  161  b.  i,  o,  182,  186,  234, 
68  Stat.  948-951,  955,  83  Stat.  444,  as 
amended  (42  U.S.C.  2201  (b),  (i),  (o),  2236, 
2282):  sec.  206,  88  Stat.  1246  (42  U.S.C. 
5846).  Section  2.205(j)  also  issued  under  Pub. 
L.  101^10,  104  Stat.  90,  as  amended  by 
.section  3100(s).  Pub.  L.  104-134,  110  Stat, 
1321-373  (28  U.S.C.  2461  note).  Section 
2.600-2.606  also  issued  under  sec.  102,  Pub. 
L.  91-190.  83  Stat.  853,  as  amended  (42 
U.S.C.  4332).  Section  2.700a,  2.719  also 
issued  under  5  U.S.C.  554.  Sections  2.754, 
2.760,  2.770,  2.780  also  issued  under  5  U.S.C. 
557.  Section  2.764  also  issued  under  sees. 
135.  141,  Pub.  L.  97^25.  96  Stat.  2232,  2241 
(42  U.S.C.  10155.  10161).  Section  2.790  also 
issued  under  sec.  103,  68  Stat.  936,  as 
am'^nded  (42  U.S.C.  2133)  and  5  U.S.C.  552. 
Sections  2.800  and  2.808  also  issued  under 
5  U.S.C.  553,  Section  2.809  also  issued  under 
5  U.S.C.  553.  and  sec.  29,  Pub.  L.  85-256,  71 
Stat.  579,  as  amended  (42  U.S.C.  2039). 
Subpart  K  also  issued  under  sec.  189,  68  Stat. 
955  (42  U.S.C.  2239);  sec.  134,  Pub.  L.  97- 
425,  96  Stat.  2230  (42  U.S.C.  10154).  Subpart 
L  also  issued  under  sec.  189,  68  Stat.  955  (42 
U.S.C.  2239).  Subpart  M  also  issued  under 
sec.  184  (42  U.S.C.  2234)  and  sec.  189,  68 
Stat.  955  (42  U.S.C.  2239).  Appendix  A  also 
issued  under  sec.  6,  Pub.  L.  91-560,  84  Stat. 
1473  (42  U.S.C.  2135). 

■  2.  In  §  2.206,  the  second  sentence  of 
paragraph  (a)  is  removed  and  three 
sentences  are  added  in  its  place  to  read 
as  follows: 

§  2.206    Requests  for  action  under  this 
subpart. 

(a)  *   *   *  Requests  must  be  addressed 
to  the  Secretary  of  the  Commission  and 
must  be  filed  either  by  hand  delivery  to 
the  NRC's  Offices  at  11555  Rockville 
Pike,  Rockville,  Maryland;  by  mail  or 
tologram  addressed  to  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001;  or  by 
electronic  submission,  for  example,  via 
facsimile.  Electronic  Information 
E.xchange,  e-mail,  or  CD-ROM. 
Electronic  submissions  must  be  made  in 
a  manner  that  enables  the  NRC  to 
receive,  read,  authenticate,  distribute, 
and  archive  the  submission,  and  process 
and  retrieve  it  a  single  page  at  a  time. 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www. n rc.gov/site-help/eie. h tml,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov;  or  by  vkriting  the  Office  of 
the  Chief  Information  Officer,  U.S. 


Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  *    *    * 

***** 

■  3.  In  §  2.802,  paragraph  (a)  and  the 
second  sentence  of  the  introductory  text 
of  paragraph  (b)  are  revised  to  read  as 
follows: 

§  2.802    Petition  for  rulemaicing. 

(a)  Any  interested  person  may 
petition  the  Commission  to  issue, 
amend  or  rescind  any  regulation.  The 
petition  should  be  addressed  to  the 
Secretary,  Attention:  Rulemakings  and 
Adjudications  Staff,  and  sent  either  by 
mail  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001;  by  facsimile:  by  hand 
delivery  to  the  NRC's  offices  at  11555 
Rockville  Pike,  Rockville,  Maryland;  or, 
where  practicable,  by  electronic 
submission,  for  example,  via  Electronic 
Information  Exchange,  e-mail,  or  CD- 
ROM,  Electronic  submissions  must  be 
made  in  a  manner  that  enables  the  NRC 
to  receive,  read,  authenticate,  distribute, 
and  archive  the  submission,  and  process 
and  retrieve  it  a  single  page  at  a  time. 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  bv  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov.  or  by  writing  the  Office  of 
the  Chief  Information  Officer,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information, 
(b)  *   *   ''A  prospective  petitioner 
also  mav  telephone  the  Rules  and 
Directives  Branch  on  (301)  415-7163,  or 
toll  free  on  (800)  368-5642,  or  send  e- 
mail  to  NRCREP@nrc.gov. 


PART  4— NONDISCRIMINATION  IN 
FEDERALLY  ASSISTED  PROGRAMS 
OR  ACTIVITIES  RECEIVING  FEDERAL 
FINANCIAL  ASSISTANCE  FROM  THE 
COMMISSION 

■  4.  The  authority  citation  for  part  4  is 
revised  to  read  as  follows: 

Authority:  Sec.  161.  68  Stat.  948.  as 
amended  (42  U.S.C.  2201);  sec.  274.  73  Stat. 
688.  as  amended  (42  U.S.C.  2021):  sec.  201. 
88  Stat.  1242,  as  amended  (42  U.S.C.  5841); 
sec.  1704,  112  Stat.  2750  (44  U.S.C.  3504 
note). 

Subpart  A  also  issued  under  sees.  602-605. 
Pub.  L.  88-352.  78  Stat.  252,  253  (42  U.S.C. 
2000d-l-2000d-4):  sec.  401.  88  Stat.  1254 
(42  U.S.C.  5891). 

Subpart  B  also  issued  under  sec.  504.  Pub. 
L.  93-112,  87  Stat.  394  (29  U.S.C.  706);  sec. 
119.  Pub.  L.  95-602.  92  Stat.  2984  (29  U.S.C. 


794);  sec.  122.  Pub.  L.  95-602,  92  Stat.  2984 
(29  U.S.C.  706(6)). 

Subpart  C  also  issued  under  Title  III  of 
Pub.  L.  94-135,  89  Stat.  728.  as  amended  (42 
U.S.C.  6101). 

Subpart  E  also  issued  under  29  U.S.C.  794. 

■  5.  Section  4.5  is  revised  to  read  as 
follows; 

§  4.5    Communications  and  reports. 

Except  as  otherwise  indicated, 
communications  and  reports  relating  to 
this  part  may  be  sent  to  the  NRC  by  mail 
addressed  to  the  U,S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001;  by  hand  delivery  to  the 
NRC's  offices  at  11555  Rockville  Pike, 
Rockville,  Mank'land;  or.  where 
practicable,  by  electronic  submission, 
for  example,  via  Electronic  Information 
Exchange,  or  CD-ROM.  Electronic 
submissions  must  be  made  in  a  manner 
that  enables  the  NRC  to  receive,  read. 
authenticate,  distribute,  and  archive  the 
submission,  and  process  and  retrieve  it 
a  single  page  at  a  time.  Detailed 
guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
vi'ww. nrc.gov/site-help/eie. html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov.  or  by  writing  the  Office  of 
the  Chief  Information  Officer,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

■  6.  In  §  4.570,  paragraph  (c)  is  revised 
to  read  as  follows: 

§4.570    Compliance  procedures. 

***** 

(c)  The  Civil  Rights  Program  Manager, 
Office  of  Small  Business  and  Civil 
Rights,  shall  be  responsible  for 
coordinating  implementation  of  this 
section.  Complaints  should  be  sent  to 
the  NRC  using  an  appropriate  method 
listed  in  §4.5. 


PART  9— PUBLIC  RECORDS 

■  7.  The  authority  citation  for  part  9  is 
revised  to  read  as  follows: 

Authoritv:  Sec.  161.  68  Slat.  948.  as 
amended  [42  U.S.C.  2201);  sec.  201.  88  Stat. 
1242.  as  amended  (42  U.S.C.  5841);  sec.  1704. 
112  Stat.  2750  (44  U.S.C.  3504  note). 

Subpart  .\  aiso  issued  un'ier  5  U.S.C.  552: 
31  U.S.C.  9701;  Pub.  L.  99- .'>70. 

Subpart  B  is  also  issued  under  5  U.S.C. 
552a. 

Subpart  C  also  issued  under  5  U.S.C.  552b. 

■  8,  Section  9,6  is  added  to  read  as 
follows: 
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§9.6    Communications. 

Except  ds  olhcnvist-  indu  dttvi. 
comnuinication.s  relating  to  this  part 
shall  be  addressed  to  the  Freedom  of 
information  Acl  and  Privacv  Act  Officer. 
niav  be  sent  to  the  NRf^  bv  mail 
addressed  to  the  L'.S.  Nuclear 
Regulatory  Commission.  Washington. 
Df:  2().t5.5-0001.  bv  hand  delivery  to  the 
NKC's  offices  at  1 1555  Roc  k\  ille'Pike. 
Kockville.  Maryland;  or.  vvhtire 
practK;able.  by  electrcmic  submission 
via  facsimile  to  (301)  415-51.-!0  or  e- 
niriil  to  foiainrr  onv.  Electronic 
submissions  must  be  made  in  a  manner 
that  enables  the  NRC  to  receive,  read 
authenticate,  distribute,  and  archive  the 
submission,  and  process  and  retrieve  it 
a  single  page  at  a  time.  Detailed 
guidance  on  making  electronic 
submissions  can  be  obtained  bv  visiting 
the  NRC's  Web  site  at  http 
\\■^\■^\■.n^c.go\■/sIth'-help/eie.ht!nl.  b\ 
calling  (301)  415-6030,  by  e-mail  to 
EIE'Inrc  oov.  or  by  writing  the  Office  of 
the  Chief  information  Officer.  U.S. 
Nuclear  Regulatory  fiommission. 
Washingtcm,  DC  20555-000 1.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  \RC  can  accept   the  use 
of  electronic:  -.ignatures.  and  the 
treatment  of  nonpublic  mturniation, 
■  4.  In  i?  ^.23.  the  first  and  second 
sentences  of  the  introdut;tory  text  of 
paragraph  ib)  dre  revised  to  read  as 
follows 

§  9.23     Request  for  records. 

(b)  .A  person  may  request  agency 
records  by  submitting  a  request 
authorized  bv  5  U,S,C.  552(a)(3)  to  the 
Office  of  the  C'hief  Information  Officer, 
by  an  appropriate  method  listed  in  ^  'f  h 
The  request  should  be  clearly  marked 
"F->eedom  of  Information  .Act  Ke(juest," 


■  10  In  «?  9.29.  the  sec:ond  and  fifth 
sentences  of  paragraph  (a)  are  revised  to 
read  as  follows: 

§9.29    Appeai  from  initial  determination. 

(a)  '    *    *  For  agency  records  denied 
by  an  Office  Director  reporting  to  the 
Executive  Director  for  Operations,  the 
appeal  should  be  addressed  to  the 
Executive  Director  for  Operations  and 
sent  using  an  appropriate  method  listed 
in  §9.6.  *    *    *  The  appeal  should  be 
clearly  marked   "Appeal  from  Initial 
FOIA  Decision."  '    *    * 


■  11  In  §  9.4 1 .  paragraph  (a)(2)  is  revised 
to  read  as  follows: 


§9.41 
fees. 

(a)  * 


Requests  for  waiver  or  reduction  of 


(2)  Each  request  for  a  waiver  or 
rediu  tion  of  fees  should  be  addressed  to 
the  Office  of  the  Chief  Information 
Oftic  er.  and  sent  using  an  ai)propriate 
method  listed  in  i?  9.6 
***** 

■  12  In  §9  53.  paragniph  (a)  and  the  first 
sentence  of  paragr.iph  ibj  are  revised  to 
read  as  follows: 

§9.53     Requests:  ho  jv  and  where 
presented. 

i.i)  Retjuests  iiia\  he  made  in  person 
or  in  uritim;   .Assistance  nigarding 
equest^  or  Mther  matters  relating  to  the 
!'ri\,ii\  .\itiit  ['174  may  be  obtained  bv 
writing  to  till-  Freedom  of  Information 
.Ac:t  and  Privai  \  .Ac  t  Officer,  bv  an 
appropriate  method  listed  in  §9.6. 
Requests  relating  to  records  in  multiple 
s\  stems  ot  records  should  be  made  to 
the  s.iine  Officer.  That  Offic:er  shall 
a^>ist  the  recjuc'stor  in  identifying  his 
reijuest  more  precisely  and  shall  be 
responsible  for  forw.irding  the  request  to 
the  appropriate  system  manager 

(b)  All  written  requests  must  be  made 
to  the  Freedom  of  Inforniati(m  .Act  and 
Privacy  Act  Offic:er.  bv  an  approp.-iate 
method  listed  in  §9.6.  and  should  be 
clearly  marked   'Privacy  Act  Request." 
"Privacy  Act  Disclosure  Accounting 
Request,"  or  "Privacy  Ac:t  Correction 
Request."  as  appropriate.  *    *    * 
***** 

■  13  In  §  9  54.  the  last  sentence  of 
paragraph  (b)  is  revised  to  read  as 
follows: 

§9.54     Verification  of  identity  of  individuals 
making  requests. 

lb)  I  nubility  to  providt'  rf^quisite 
dn(  unifntiition  nt  identity   '    *    *  Forms 
tor  such  notarized  statements  may  be 
obtained  on  request  from  the  Freedom 
of  Inlormation  Act  and  Privacy  Act 
Officer,  and  sent  by  an  appropriate 
method  listed  in  §  9.6. 
♦  •  *  .  * 

■  14  In  §  9.65.  the  third  and  fifth 
sentences  of  paragraph  (b)  are  revised  to 
read  as  follows: 

§9.65    Access  determinations;  appeals. 

***** 

(b)  *    *    *  For  agency  records  denied 
by  the  Assistant  Inspector  Ceneral  for 
Investigations,  the  appeal  must  be  in 
writing,  addressed  to  the  Inspector 
Cieneral.  and  sent  by  an  appropriate 
method  listed  in  §  9.6.  *    '    *  The  appeal 
should  be  clearly  markejd  "Privacy  Act 
-Appeal — Dcmial  of  Acc(!ss. "  *    *    * 
***** 

■  15  In  §  9  66.  the  third  and  fourth 
sentences  of  paragraph  (b)  are  revised  to 
rt!ad  as  follows: 


§  9.66    Determinations  authorizing  or 
denying  correction  of  records;  appeals. 

***** 

(b)  *    *    *  The  appeal  must  be  in 
writing,  addressed  to  the  Freedom  of 
Information  Act  and  Privacy  Act  Officer, 
and  sent  bv  an  appropriate  method 
listed  in  §9.6.  for  submission  to  the 
appropriate  appellate  authority  for  a 
final  determination.  The  appeal  should 
be  clearly  marked  "Privacv  Act 
Correction  .Appeal."  *    *    * 
***** 

■  1 6.  In  §  9.67,  the  second  sentence  of 
paragraph  (a)  is  removed  and  two 
sentences  are  added  in  its  place  to  read 
as  follows: 

§  9.67    Statements  of  disagreement. 

(a)  *    *    *  "Statements  of 
Disagreement"  must  be  addressed,  as 
appropriate,  to  the  Inspector  General  or 
the  Executive  Director  for  Operations, 
and  sent  by  an  appropriate  method 
listed  in  §  9.6.  They  should  also  be 
clearly  marked  "Privacy  Act  Statement 
of  Disagreement." 


PART  11— CRITERIA  AND 
PROCEDURES  FOR  DETERMINING 
ELIGIBILITY  FOR  ACCESS  TO  OR 
CONTROL  OVER  SPECIAL  NUCLEAR 
MATERIAL 

■  1 7.  The  authority  citation  for  part  1 1  is 
revised  to  read  as  follows: 

Autliority:  Sec   161.  68  Stat.  948.  as 
amcndt'd  (42  L'.S.C.  2201);  sec.  201.  88  Stat. 
1242.  as  amended  (42  U.S.C.  5841);  sec.  1704, 
112  Stat.  2750  (44  U.S.C.  3504  note). 

Section  11.15(e)  also  issued  under  sec.  501. 
85  Stat.  290  (31  U.S.C.  483a). 

■  18.  In  §  11.15.  the  first  sentence  of 
paragraph  (a)(1)  is  removed  and  four 
sentences  arc  added  in  i;s  place  to  read 
as  follows: 

§11.15    Application  for  special  nuclear 
material  access  authorization. 

(a)(1)  Application  for  special  nuclear 
material  access  authorization,  renewal, 
or  change  in  level  must  be  filed  by  the 
licensee  on  behalf  of  the  applicant  with 
the  Director.  Division  of  Facilities  and 
Security,  Mail  Stop  T7-D57,  either  by 
mail  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001;  by  hand  delivery  to  the 
NRC's  offices  at  11555  Rockville  Pike. 
Rockville,  Marydand;  or,  where 
practicable,  by  electronic  submission, 
for  example,  via  Electronic  Information 
Exchange,  or  CD-ROM,  Electronic 
submissions  must  be  made  in  a  manner 
that  enables  the  NRC  to  receive,  read, 
authenticate,  distribute,  and  archive  the 
submission,  and  process  and  retrieve  it 
a  single  page  at  a  time.  Detailed 
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guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-  help/eie. h tml,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  wrriting  the  Office  of 
the  Chief  Information  Officer,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 


PART  15— DEBT  COLLECTION 
PROCEDURES 

■  19.  The  authority  citation  for  part  15  is 
revised  to  read  as  follows: 

Authority:  Sees.  161,  186,  68  Stat.  948, 
955.  as  amended  (42  U.S.C.  2201,  2236);  sec. 
201,  88  Stat.  1242,  as  amended  (42  U.S.C. 
5841);  sec.  1,  Pub.  L.  97-258,  96  Stat.  972  (31 
U.S.C.  3713);  sec.  5,  Pub.  L.  89-508,  80  Stat. 
308,  as  amended  (31  U.S.C.  3716);  Pub.  L. 
97-365,  96  Stat.  1749  (31  U.S.C.  3719); 
Federal  Claims  Collection  Standards,  31  CFR 
Chapter  IX,  parts  900-904;  31  U.S.C.  Sees. 
3701,  3716;  31  CFR  Sec  285;  26  U.S.C.  Sec 
6402(d);  31  U.S.C,  Sec.  3720A;  26  U.S.C.  Sec. 
6402(c);  42  U.S.C.  Sec.  664;  Pub.  L.  104-134. 
as  amended  (31  U.S.C,  3713);  5  U.S.C.  5514; 
E.xecutive  Order  12146  (3  CFR  1980  Comp. 
pp.  409-412);  Executive  Order  12988  (3  CFR, 
1996  Comp.,  pp.  157-163);  sec,  1704,  112 
Stat.  2750  (44  U.S.C.  3504  note). 

■  20.  Section  15.3  is  revised  to  read  as 

follows: 

§  1 5.3    Communications. 

Unless  otherwise  specified, 
communications  concerning  the 
regulations  in  this  part  may  be 
addressed  to  the  Secretary  of  the 
Nuclear  Regulatory  Commission  and 
sent  either  by  mail  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  ATTN:  Rulemakings 
and  Adjudications  Staff;  by  hand 
delivery  to  the  NRC's  offices  at  11555 
Rockviile  Pike,  One  White  Flint  North, 
Rockville,  Maryland;  or,  where 
practicable,  by  electronic  submission, 
for  example,  via  Electronic  Information 
Exchange,  or  CD-ROM.  Electronic 
submissions  must  be  made  in  a  manner 
that  enables  the  NRC  to  receive,  read, 
authenticate,  distribute,  and  archive  the 
submission,  and  process  and  retrieve  it 
a  single  page  at  a  time.  Detailed 
guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  the  Office  of 
the  Chief  Information  Officer,  U.S. 
Nuclear  Regulatory  Commission, 


Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

PART  19— NOTICES,  INSTRUCTIONS 
AND  REPORTS  TO  WORKERS: 
INSPECTION  AND  INVESTIGATIONS 

■  21.  The  authority  citation  for  part  19  is 
revised  to  read  as  follows: 

Authority:  Sees.  53,  63.  81,  103,  104, 161, 
186,  68  Stat.  930,  933,  935,  936,  937,  948, 
955,  as  amended,  sec.  234,  83  Stat.  444,  as 
amended,  sec.  1701,  106  Stat.  2951.  2952. 
2953  (42  U.S.C.  2073,  2093,  2111,  2133,  2134. 
.2201,  2236,  2282,  2297f);  sec.  201.  88  Stat. 
1242,  as  amended  (42  U.S.C.  5841);  Pub.  L, 
95-601,  sec,  10,  92  Stat,  2951  (42  U.S.C. 
5851);  sec.  1704,  112  Stat,  2750  (44  U.S.C. 
3504  note). 

■  22.  In  §19.11,  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

§  1 9.11     Posting  of  notices  to  workers. 

***** 

(c)  *   *   * 

(2)  Additional  copies  of  NRC  Form  3 
may  be  obtained  by  writing  to  the 
Regional  Administrator  of  the 
appropriate  U.S.  Nuclear  Regulatory 
Commission  Regional  Office  listed  in 
appendix  D  to  part  20  of  this  chapter,  by 
calling  (301)  415-5877.  via  e-mail  to 
foTms@nrc.gov,  or  by  visiting  the  NRC's 
Web  site  at  http://www.nrc.gov  and 
selecting  forms  from  the  index  found  on 
the  home  page. 
***** 

■  23.  In  §  19.17,  the  second  sentence  of 
paragraph  (a)  is  removed  and  five 
sentences  are  added  in  its  place  to  read 
as  follows; 

§19.17    Inspections  not  warranted ; 
informai  review. 

(a)  *   *   *  The  complainant  may 
obtain  review  of  this  determination  by 
submitting  a  written  statement  of 
position  to  the  Executive  Director  for 
Operations,  either  by  mail  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001:  by  hand 
delivery  to  the  NRC's  offices  at  11555 
Rockviile  Pike,  Rockville,  Maryland;  or, 
where  practicable,  by  electronic 
submission,  for  example,  via  Electronic 
Information  Exchange,  or  CD-ROM. 
Electronic  submissions  must  be  made  in 
a  manner  that  enables  the  NRC  to 
receive,  read,  authenticate,  distribute, 
and  archive  the  submission,  and  process 
and  retrieve  it  a  single  page  at  a  time. 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  "to 


EIE@nrc.gov,  or  by  writing  the  Office  of 
the  Chief  Information  Officer.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information.  The 
Executive  Director  for  Operations  will 
provide  the  licensee  with  a  copy  of  such 
statement  by  certified  mail,  excluding, 
at  the  request  of  the  complainant,  the 
name  of  the  complainant.  *    *   * 


PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

■  24.  The  authority  citation  for  part  20  is 
revised  to  read  as  follows: 

Authority:  Sees.  53.  63.  65.  81.  103.  104, 
161,  182,  186,  68  Stat.  930.  933.  935.  936, 
937,  948.  953,  955,  as  amended,  sec.  1701. 
106  Stat.  2951.  2952,  2953  (42  U.S.C.  2073, 
2093.  2095,  2111,  2133.  2134.  2201.  2232. 
2236.  2297f).  sees.  201.  as  amended.  202. 
206.  88  Stat.  1242,  as  amended,  1244,  1246 
(42  U.S,C.  5841,  5842,  5846);  sec.  1704,  112 
Stat.  2750  (44  U,S.C.  3504  note). 

■  25.  Section  20.1007  is  revised  to  read 
as  follows: 

§20.1007    Communications. 

Unless  otherwise  specified, 
communications  or  reports  concerning 
the  regulations  in  this  part  should  be 
addressed  to  the  Executive  Director  for 
Operations  (EDO),  and  sent  either  by 
mail  to  the  U.S.  Nuclear  Regulatorv- 
Commission.  Washington.  DC  20555- 
0001:  by  hand  delivery  to  the  NRC's 
offices  at  11555  Rockville  Pike. 
Rockville,  Maryland;  or,  where 
practicable,  by  electronic  submission, 
for  example,  via  Electronic  Information 
Exchange,  or  CD-ROM.  Electronic 
submissions  must  be  made  in  a  manner 
that  enables  the  NRC  to  receive,  read, 
authenticate,  distribute,  and  archive  the 
submission,  and  process  and  retrieve  it 
a  single  page  at  a  time.  Detailed 
guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
wwH-.nrc.gov/site-help/eie.html.  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  the  Office  of 
the  Chief  Information  Officer,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

■  26,  In  §  20,2203.  paragraph  (d)  is 
revised  to  read  as  follows: 
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§20.2203     Reports  of  exposures,  radiation 
levels,  and  concentrations  of  radioactive 
material  exceeding  the  constraints  or  limits. 

(li^  .Ml  licensees,  nther  than  those 
h()lciin-4  m  nporatirm  lironse  for  a 
mil  ii'ar  [mwcr  [liiiit,  uho  make  reports 
MiuitT  parai^raph  (aj  of  this  section  shall 
submit  the  report  in  writing  either  by 
mail  adiirt'ssed  to  the  U.S.  Nuclear 
Kt'culatnry  Coniniissiim.  ATTN; 
Dili  unituit  (iontrol  Dt>sk.  Washington. 
nc  20555-000 1;  by  hand  dcliyery  to  the 
\Rr\  offices  at  1 1555  Rockyillc  Pike. 
Km  k\  Ule.  Maryland:  or.  where 
[ira(  tii:,iblt>.  by  electronic  submission. 
tor  t'\ami)ie.  Electronic  Information 
Exchange,  or  C^D-ROM.  Electronic 
submissions  must  be  made  in  a  manner 


th.it  I'lialilt's  the  \'R{'  to  rtH:eive.  read, 
authfiiticat*'.  distrihute.  and  archne  the 
subnu^Miiii.  ,\i\d  process  and  retrieye  it 
a  <in<;li'  p.iuf  .it  a  time  Detailed 
guiilam  '■  nil  lu.ikiiv.;  I'li'i  tronic: 
siibniissmns  i  ,m  br  iiIiLiiiiimI  I)\-  \isitinL; 
the  .NRCis  Wi't)  Mtc  at  litlp.,/ 
vx-wix'. nrc.gov/site-hflp/eie. html,  by 
calling  (301)  415-fiOJO.  bv  e-inaii  to 
EIEfSnrc.gov.  or  b\  writing  the  (3ffic(;  of 
the  Chief  informafiDii  Officer,  U.S. 
Nuclear  Regiilritiir\  Commission. 
Washington.  DC:  20555-0001    .\  copy 
should  be  sent  to  the  appropriate  NRC 
Regional  Office  listed  in  a|)p<"ndix  D  to 
this  part. 

■  27.  In  §  20.2206,  paragraph  (c)  is 
revised  to  read  as  follows: 


§  20.2206     Reports  of  Individual 
monitoring. 

***** 

(c)  The  licensee  shall  file  the  report 
required  by  §  20.220ti(b).  covering  the 
preceding  year,  on  or  before  April  30  of 
each  year.  The  licensee  shall  submit  the 
report  to  the  REIRS  Project  Manager  by 
an  appro[)riati>  m(!thod  listed  in 
t;  20  1007  or  yia  the  REIR.S  Web  site  at 
http://w\vn\reirs.foni. 

m  28  .Appendix  D  to  part  20  is  revised  to 
read  as  follows: 

-APPiAD/A"  /;  TO  PART  2U—V\ITED 
STATES  .\l  CLEAR  REGl  'LXTORY 
COMMISSIOS  REGIOXAL  OFFICES 


Address 


Telephone  (24  hour) 


E-Mail 


NRC  Headquarte-s  Opcations  Center 


Region  I  ConnectiCL,!  DelaAare  Dis- 
trict of  Columbia  Maine,  Man/iand 
Massachusetts  New  Hampshire 
New  Jersey  New  York,  Pennsyl- 
vania. Rhode  Island,  and  Vermont 

Region  II  Alabama  Florida  Georgia, 
Kentucky  Mississippi  North  Caro- 
lina, Puerto  Rico  South  Carolina 
Tennessee,  Virginia  Virgm  Islands 
and  West  Virginia 

Region  III  Illinois,  Indiana  lowa,  Michi- 
gan, Minnesota,  Missouri,  Ohio  and 
Wisconsin 

Region  IV  Alaska  Arizona,  Arkansas, 
California.  Colorado,  Hawaii,  Idaho 
Kansas,  Louisiana  Montana,  Ne- 
braska, Nevada,  New  Mexico,  North 
Dakota,  Oklahoma.  Oregon,  South 
Dakota,  Texas,  Utah,  Washington, 
Wyoming,  and  the  U  S  terntories 
and  possessions  .n  the  Pacific 


USNRC,  Division  of  Incident 
Response  Operations, 
Washington,  DC  20555- 
0001 

USNRC,  Region  I.  475 
Allendale  Road,  King  of 
Prussia.  PA  19406-1415. 


USNRC    Region  II    Sam  Nunn 
Atlanta  Federal  Center, 
Suite  23T85   61  Forsyth 
Street,  SW,  Atlanta   GA 
30303-8931 

USNRC    Region  III,  801 
War-enville  Road,  Lisle    IL 
60532-4351 

USNRC,  Region  IV,  611  Ryan 
Plaza  Dnve,  Suite  400   Ar- 
lington   TX  76011    4005 


(301)  816-5100 
(301)  951-0550 
(301) 816-5151 


fax) 


(610)  337-5000 
(800)  432-1156 
TDD   (301)  415-5575 


1404)  562-4400 
(800)  877-8510 
TDD   (301)  415-557 


(630)  829-9500 
(800)  522-3025 
TDD  (301) 415-5575 
(817) 860-8100 
(800)  952-9677 
TDD    (301)  415-5575 


HOOKS' nrc.gov 


RidsRgn  lMailCenter@nrc.gov 


RidsRgn2MailCenter@nrc.gov 


RidsRgn3MailCenter@nrc.gov 


RidsRgn4MailCenter@nrc.gov 


m  29   In  ap()i>n(iL\  C,  tu  part  21),  th.'  third 
undi'Mgnateil  paraL;raph  iind'T  I,(c)  is 
nniscci  tu  rt'aii  ,is  I, lilows: 

.\fPF.\'P!.\  i,  /•;  I  PART  20— 
RF^riREMESTS  FOR  TRANSFERS  OF 
LOW-LEVEL  RADIO.ACTIVE  WASTE 
IXTEXDEl'  FOR  DISPOSAL  AT  UCESSED 
lASD  DISPOSAL  FACIUTIES  AiSlD 
M.WIFESTS 

1.  MANIFEST 

***** 

(c)  •    *    * 

NRC  Forms  540.  .")4U.\.  ."i41.  541.\.  .542  and 
542.^.  and  the  accompanying  instructions,  in 
hard  copv.  may  be  obtained  bv  writing  or 
calling  the  Office  of  the  Chief  Information 
Officer.  U.S.  Nuclear  Regulatorv 
Commission.  Washington.  DC  20555-0001. 
telephone  (301)  415-5877.  or  by  visiting  the 
NR(,\  Web  sitp  at  http://i%i\iv. nrc.gov and 


selecting  forms  from  the  inde.x  found  on  the 
home  page. 


PART  21— REPORTING  OF  DEFECTS 
AND  NONCOMPLIANCE 

■  30.  Theauthorit\'  i  it.itmn  lor  jiarl  2  I  i^ 
revised  U)  road  as  follows. 

Authority:  Set.  161.  68  Stat.  948.  as 
amended,  sec.  234.  83  Stat.  444.  as  amended, 
sec.  1701.  106  Stat.  2951.  2953  (42  U.S.C. 
2201,  2282.  2297f);  sees.  201.  as  amended. 
206.  88  Stat.  1242.  as  amended.  1246  (42 
U.S.C.  5841.  5846);  sec.  1704.  112  Stat   2750 
(44  U.S.C.  3504  note). 

Section  21.2  also  issued  under  sees.  1 J5. 
141.  Pub.  L.  97-425,  96  Stat.  2232,  2241  (42 
U.S.C.  ini,i,'v  iniRi), 

■  31.  Section  2  1  5  is  ri'v  ised  to  rciul  as 
follows: 


§21.5     Communications. 

Ex(  ept  u  bcre  otherwis(^  specified  in 
this  pan.  written  comnuinications  and 
reports  concf^rning  the  regulations  in 
this  part  must  be  addressed  to  the  NRC's 
Document  C>)ntrol  I3esk.  and  sent  either 
bv  mail  to  the  US   N'uclear  Regulatory 
Commission.  Washington.  DC:  20555- 
0001;  by  hand  delivery  to  the  NRC's 
offices  at  1  1555  Rockville  Pike. 
Rockville.  Maryland:  or.  where 
practicable,  by  (>lectronic  submission, 
for  example.  Electronic  Information 
Exchange,  or  CD-ROM.  Electronic 
submissions  must  be  made  in  a  manner 
th.it  enables  the  NRC  to  receive,  read, 
authenticate,  distribute,  and  archive  the 
submission,  and  process  and  retrieve  it 
a  single  page  at  a  time.  Detailed 
guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC:'s  Web  site  at  http:// 
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www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  the  Office  of 
the  Chief  Information  Officer,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatiu^es,  and  the 
treatment  of  nonpublic  information.  In 
the  case  of  a  licensee,  a  copy  of  the 
communication  must  also  be  sent  to  the 
appropriate  Regional  Administrator  at 
the  address  specified  in  appendix  D  to 
part  20  of  this  chapter. 

PART  25— ACCESS  AUTHORIZATION 
FOR  LICENSEE  PERSONNEL 

■  32.  The  authority  citation  for  part  25  is 
revised  to  read  as  follows: 

Authority:  Sees.  145,  161,  68  Stat.  942, 
948.  as  amended  (42  U.S.C.  2165,  2201);  sec. 
201.  88  Stat.  1242,  as  amended  (42  U.S.C. 
5841);  sec.  1704,  112  Stat.  2750  (44  U.S.C. 
3504  note);  E.O.  10865,  as  amended,  3  CFR 
1959—1963  Comp.,  p.  398  (50  U.S.C.  401, 
note);  E.O.  12829,  3  CFR,  1993  Comp.,  p.  570; 
E.O.  12958,  3  CFR,  1995  Comp.,  p.  333;  E.O. 
12968.  3  CFR,  1995  Comp.,  p.  396. 

Appendix  A  also  issued  under  96  Stat. 
1051  (31  U.S.C.  9701). 

■  33.  Section  25.9  is  revised  to  read  as 
follows: 

§  25.9    Communications. 

Except  where  otherwise  specified, 
communications  and  reports  concerning 
the  regulations  in  this  part  should  be 
addressed  to  the  Director,  Division  of 
Facilities  and  Security,  Mail  Stop  T7- 
D57,  and  sent  either  by  mail  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001;  by  hand 
delivery  to  the  NRC's  offices  at  11555 
Rockviile  Pike,  Rockville,  Maryland;  or, 
where  practicable,  by  electronic 
submission,  for  example,  Electronic 
Information  Exchange,  or  CD-ROM. 
Electronic  submissions  must  be  made  in 
a  manner  that  enables  the  NRC  t» 
receive,  read,  authenticate,  distribute, 
and  archive  the  submission,  and  process 
and  retrieve  it  a  single  page  at  a  time. 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
w^i-w. nrc.gov/site-help/eie. html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  the  Office  of 
the  Chief  Information  Officer,  U.S. 
Nuclear  Regulatorv  Commission, 
Washington.  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 


PART  30— RULES  OF  GENERAL 
APPLICABILITY  TO  DOMESTIC 
LICENSING  OF  BYPRODUCT 
MATERIAL 

■  34.  The  authority  citation  for  part  30  is 
revised  to  read  as  follows: 

Authority:  Sees.  81,  82,  161,  182.  183,  186, 
68  Stat.  935.  948,  953,  954.  955.  as  amended, 
sec.  234,  83  Stat.  444,  as  amended  (42  U.S.C. 
2111,  2112.  2201.  2232.  2233,  2236,  2282): 
sees.  201  as  amended,  202.  206,  88  Stat. 
1242,  as  amended.  1244.  1246  (42  U.S.C. 
5841,  5842,  5846);  sec.  1704.  112  Stat.  2750 
(44  U.S.C.  3504  note). 

Section  30.7  also  issued  under  Pub.  L.  95- 
601,  see.  10,  92  Stat.  2951  as  amended  by 
Pub.  L.  102-486,  see.  2902,  106  Stat.  3123  (42 
U.S.C.  5851).  Section  30.34(b)  also  issued 
under  sec.  184,  68  Stat.  954,  as  amended  (42 
U.S.C.  2234).  Section  30.61  also  issued  under 
see.  187,  68  Stat.  955  (42  U.S.C.  2237). 

■  35.  In  §  30.6,  paragraph  (a)(3)  is  added, 
and  paragraphs  (a)(1)  and  (a)(2),  the 
introductory  text  of  paragraph  (b),  and 
the  last  sentences  of  paragraphs  (b)(2)(i), 
(b)(2){ii),  (b)(2)(iii).  and  (b)(2)(iv)  are 
revised,  to  read  as  follows: 

§30.6    Communications. 

(a)  *   *   * 

(1)  By  mail  addressed:  ATTN: 
Document  Control  Desk,  Director,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

(2)  By  hand  delivery  to  the  NRC's 
offices  at  11555  Rockville  Pike, 
Rockville,  Maryland. 

(3)  Where  practicable,  by  electronic 
submission,  for  example,  via  Electronic 
Information  Exchange,  or  CD-ROM. 
Electronic  submissions  must  be  made  in 
a  manner  that  enables  the  NRC  to 
receive,  read,  authenticate,  distribute, 
and  archive  the  submission,  and  process 
and  retrieve  it  a  single  page  at  a  time. 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html.  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  the  Office  of 
the  Chief  Information  Officer,  U.S. 
Nuclear  Regulatorv  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

(b)  The  Commission  has  delegated  to 
the  four  Regional  Administrators 
licensing  authority  for  selected  parts  of 
its  decentralized  licensing  program  for 
nuclear  materials  as  described  in 
paragraph  (b)(1)  of  this  section.  Any 
communication,  report,  or  application 
covered  under  this  licensing  program 


must  be  submitted  to  the  appropriate 
Regional  Administrator.  The 
Administrators'  jvuisdictions  and 
mailing  addresses  are  listed  in 
paragraph  (b)(2)  of  this  section. 
***** 

(2)  *    *    * 

(i)  *   *   *  All  mailed  or  hand- 
delivered  inquiries,  communications, 
and  applications  for  a  new  license  or  an 
amendment,  renewal,  or  termination 
request  of  an  existing  license  specified 
in  paragraph  (b)(1)  of  this  section  must 
use  the  following  address:  U.S.  Nuclear 
Regulatory  Commission,  Region  I, 
Nuclear  Material  Section  B,  475 
Allendale  Road,  King  of  Prussia, 
Pennsylvania  19406-1415;  where  e-mail 
is  appropriate  it  should  be  addressed  to 
RidsRgn  1  MailCen  ter@nrc  .gov. 

(ii)  *   *   *  All  mailed  or  nand- 
delivered  inquiries,  communications, 
and  applications  for  a  new  license  or  an 
amendment,  renewal,  or  termination 
request  of  an  existing  license  specified 
in  paragraph  (b)(1)  of  this  section  must 
use  the  following  address:  U.S.  Nuclear 
Regulatory  Commission,  Region  II, 
Material  Licensing/Inspection  Branch. 
Sam  Nunn  Atlanta  Federal  Center,  Suite 
23T85,  61  Forsyth  Street,  SW,  Atlanta, 
GA  30303-8931;  where  e-mail  is 
appropriate  it  should  be  addressed  to 
RidsRgn2MailCenteT@nrc.gov. 

(iii)  *   *   *  All  mailed  or  hand- 
delivered  inquiries,  communications, 
and  applications  for  a  new  license  or  an 
amendment,  renewal,  or  termination 
request  of  an  existing  license  specified 
in  paragraph  (b)(1)  of  this  section  must 
use  the  following  address:  U.S.  Nuclear 
Regulatory  Commission,  Region  III, 
Material  Licensing  Section,  801 
Warrenville  Road,  Lisle,  Illinois  60532- 
4351;  where  e-mail  is  appropriate  it 
should  be  addressed  to 
RidsRgn3MailCenter@nrc.gov. 

(iv)  *   *   *  All  mailed  or  nand- 
delivered  inquiries,  communications, 
and  applications  for  a  new  license  or  an 
amendment,  renewal,  or  termination 
request  of  an  existing  license  specified 
in  paragraph  (b)(1)  of  this  section  must 
use  the  following  address:  U.S:  Nuclear 
Regulatory  Commission.  Region  I\'. 
Material  Radiation  Protection  Section, 
611  Ryan  Plaza  Drive,  Suite  400, 
Arlington.  Texas  76011-4005;  where  e- 
mail  is  appropriate  it  should  be 
addressed  to 
RidsRgn4MailCenter@'nrc.gov. 

m  36.  In  §  30.7.  paragraph  (e)(3)  is  revised 
to  read  as  follows: 

§30.7    Employee  protection. 

***** 

(e)  *   *   * 

(3)  Copies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  Regional 
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.Aciniinistrator  nf  the  apprupriatf  U.S. 
NucltMr  Regiildtfir\  ('DnuiiissKin 
RegiDiidl  Office  listed  m  appendix  D  to 
part  20  uf  this  chapter,  hv  calling  (301 ) 
415-5H77.  via  e-mail  to  forms'! nrc. gov. 
or  b\  visiting  the  NRC's  Web  site  at 
http     u'wiv. nrc  i^'iv  and  selecting  forms 
from  the  index  found  on  the  home  page. 
***** 

■  57  In  i?  30.32.  the  first  sentence  of 

paragraph  fa)  is  re\i-,e(l  to  read  as 

follows- 

§30.32     Application  for  specific  licenses. 

(a)  .\  person  nia\  file  an  a[)plu,ation 
on  N'RC".  Form  313.   ■Application  for 
Material  License."  in  acc:ordanct'  with 
the  instructions  in  <;  .U)  h  of  this  chapter. 


■  ^H   In^J^  30. .51),  the  third  sentence  ot  the 
mtrodi^fctory  te.xt  of  paragraph  (c)(2)  is 

re\iseAio  read  as  follows: 

§30.50     Reporting  requirements. 


(c)  *    *    * 

(2)  *    *    *  Those  written  r''[)ort^  must 
be  sent  to  the  \RC  using  an  appropriate 
method  listed  in  ^  30.6(a);  and  a  (opv 
must  be  sent  to  the  appropriate  NRC 
Regional  office  listed  in  appendix  D  to 
part  20  of  this  chapter    '    "    ' 
***** 

■  ^4  hi  *?  30. .5,5.  the  third  sentence  of 
paragraph  (c)  is  revised  to  read  as 

follows: 


§30.55     Tritium  reports. 


(c)  *    *    *  Copies  of  such  written 
report  stiall  be  sent  to  the  Director  of  the 
NRC's  Office  of  Nuclear  Material  .Safetv 
and  Safeguards,  using  an  afiprfipriate 
method  listed  in  «!  30. b(a)    *    '    " 


PART  31— GENERAL  DOMESTIC 
LICENSES  FOR  BYPRODUCT 
MATERIAL 

■  40.  The  authoritv  citation  for  part  31  is 
re\ised  to  read  as  follows: 

-Authority:  Sees.  81.  161.  183.  68  Stat.  935. 
948.  H54.  as  amended  (42  I'.S.C.  2111.  2201. 
2233);  sees.  201.  as  amended.  202.  88  Stat. 
1242.  as  amended. 1244  (42  U.S.C.  .5841, 
5842);  sec.  1704.  112  Stat.  2750  (44  U.S.C. 
3504  note). 

■  4 1   In  4}  3 1 , 5 ,  the  introductorv  text  of 
paragraph  U:)(8)(ii).  the  third  sentence  of 
the  introductory  text  of  paragraph 
[c)(9)(i).  and  the  second  sentence  of 
paragraph  (c)(l  IJ  are  revised  to  read  as 
follows; 


§  31 .5     Certain  detecting,  measuring, 
gauging,  or  controlling  devices  and  certain 
devices  for  producing  light  or  an  ionized 
atmosphere. 

***** 

(c)  *    *    • 

(8)  *    *    • 

(ii)  Shall,  within  30  davs  after  th(> 
transfer  of  a  de\  ice  to  a  spec;ific  licensee 
or  export,  furnish  a  report  to  the 
Director  of  Nuclear  Material  Safetv  and 
Safeguards.  A1TN:  Document  Ciontrol 
Desk/GLTS,  using  an  ajipropriate 
nii'thod  listed  in  ^  30.fi(a)  of  this 
(  h.ipter  The  report  must  contain — 

(9)  •    *    ' 

(i)  *    •    *  Withm  30  days  of  the 
transfer,  the  transferor  shall  report  to  th(> 
Direi  tor  of  Nuclear  M.iterial  Safetv  and 
Safeguards,  .\l"i'N:  Document  Control 
Desk  {IFTS.  using  an  appropriate 
method  list'nl  in  ^  .ni.rila)  of  this 
chapter — 
***** 

(11)*    *    '  If  thegenc;ral  lic:ensee 
cannot  pro\  ide  the  recjuested 
information  within  the  allotted  time,  it 
sliall.  witlun  that  same  time  period. 
request  a  longer  period  to  supplv  the 
information  bv  providing  the  Direc;tor  of 
the  Offic;e  of  Nuc:lear  Material  Safetv 
and  Safeguards,  by  an  ajipropnate 
method  listed  in  4  30.H(a)  of  this 
chapter,  a  written  |ustific;alion  for  the 
request. 
***** 

■  4^   In  ^  .ill  1.  paragra()h  (b)(  1)  is 
revised  to  read  as  follows: 

§31.11     Generallicense  for  use  of 
byproduct  material  for  certain  in  vitro 
clinical  or  laboratory  testing. 

***** 

(b)  *   *   * 

(1)  Has  filed  NRC:  Form  483. 
■Registration  Clertificate — hi  Vitro 
Vesting  with  Byprodut:!  Material  I'lider 
General  Lic:ense."  with  the  Direc;tor  of 
Nuclear  Material  S.ifetv  and  Safeguard:,. 
by  an  appropri.ite  method  listed  in 
§30.R(a).  and  has  received  from  the 
Commission  .i  \  alidated  c:opv  of  NRC: 
Form  483  witti  a  registration  number 
assfgned;  or 


PART  32— SPECIFIC  DOMESTIC 
LICENSES  TO  MANUFACTURE  OR 
TRANSFER  CERTAIN  ITEMS 
CONTAINING  BYPRODUCT  MATERIAL 

■  4,i  The  authoritv  i;itation  for  part  31  is 
revised  to  read  as  follows: 

Authority:  ,Se(  s,  hi.  it,l.  1H2.  IHi.  68  Stat. 
935.  44H.  M.5  t.  'i.'.4,  ds  amended  (42  I'.S.C. 
2111.  2201.  2232.  223.i);  sec.  201.  88  Stat. 
1242,  as  amended  (42  U.S.C.  5841);  sec.  1704. 
112  Stat.  2750  (44  U.S.C.  3504  note). 


■  44.  In  §  32.12.  paragraph  (a)  is  revised 
to  read  as  follows; 

§  32.12    Same:  Records  and  material 
transfer  reports. 

(a)  Each  person  licensed  under  §  32.11 
shall  maintain  records  of  transfer  of 
material  and  file  a  report  with  the 
Diri^ctor  of  Nuclear  Material  Safetv  and 
Safeguards  by  an  appropriate  method 
listed  in  4j  30.6(a)  of  this  chapter.  A  copy 
of  the  report  must  be  sent  to  the 
appropriate  .NRC  Regional  Office  listed 
in  appendix  D  to  part  20  of  this  chapter. 


■  45.  In  ^  32.16.  paragraph  (a)  is  revised 
to  read  as  follcnvs: 

§32.16    Certain  items  containing 
byproduct  material:  Records  and  reports  of 
transfer. 

(a)  Each  person  licensed  under  §  32.14 
or  §32.17  shall  maintain  records  of  all 
transfers  of  nuclear  material  and  file  a 
report  with  the  Director  of  Nuclear 
Material  Safety  and  Safeguards  by  an 
appropriate  method  listed  in  §  30.6(a)  of 
this  chapter,  with  a  copy  to  the 
appropriate  NRC  Regional  Office  listed 
in  appendix  D  to  part  20  of  this  chapter. 
***** 

■  46.  In  §  32.20.  paragraph  (b)  is  revised 
to  read  as  follows; 

§32.20    Same:  Records  and  material 
transfer  reports. 

***** 

(b)  The  lic;ensee  shall  file  a  summary 
report  stating  the  total  quantity  of  each 
isotope  transferred  under  the  specific 
lic:ense  with  the  Director  of  Nuclear 
Material  Safety  and  Safeguards  by  an 
appropriate  method  listed  in  §  30.6(a)  of 
this  chapter,  with  a  c;opv  to  the 
appropriate  NRC;  Regional  Office  listed 
in  appendix  D  to  part  20  of  this  chapter. 
***** 

■  47  In  §  32.25.  the  introductory  text  of 
paragrafih  (c)  is  revised  to  read  as 
follows: 

§32.25    Conditions  of  licenses  issued 
under  §32.22:  Quality  control,  labeling,  and 
reports  of  transfer. 

***** 

(c)  Maintain  records  and  file  reports 
with  the  Dirt!Ctor  of  Nuclear  Material 
Safety  and  Safeguards,  by  an 
appropriate  method  listed  in  §  30.6(a), 
with  copies  to  the  appropriate  NRC 
Regional  Office  listed  in  appendix  D  to 
part  20  of  this  chapter. 
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■  48.  In  §  32.52,  the  first  sentence  of  the 
introductory  text  of  paragraph  (a)  is 
revised  to  read  as  follows: 

§  32.52    Same:  Material  transfer  reports 
and  records. 


(a)  The  person  shall  report  to  the 
Director  of  Nuclear  Material  Safety  and 
Safeguards,  ATTN:  GLTS,  by  an 
appropriate  method  listed  in  §  30.6(a), 
all  transfers  of  such  devices  to  persons 
for  use  under  the  general  license  in 
§  31.5  of  this  chapter  and  all  receipts  of 
devices  from  persons  licensed  under 
§31.5  of  this  chapter.  *   *   * 


■  49.  The  first  sentence  of  §  32.56  is 
revised  to  read  as  follows: 

§  32.56    Same:  Material  transfer  reports. 

Each  person  licensed  under  §  32.53 
shall  file  an  annual  report  with  the 
Director  of  Nuclear  Material  Safety  and 
Safeguards,  by  an  appropriate  method 
listed  in  §  30.6(a)  of  this  chapter,  which 
report  must  state  the  total  quantity  of 
tritium  or  promethium-147  transferred 
to  persons  generally  licensed  under 
§  31.7  of  this  chapter.  *    *   * 

■  50.  In  §  32.210,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  32.21 0    Registration  of  product 
Information. 


(b)  The  request  for  review  must  be 
sent  to  the  NRC's  Office  of  Nuclear 
Material  Safety  and  Safeguards, 
Materials  Safety  and  Inspection  Branch, 
bv  an  appropriate  method  listed  in 
§  30.6(a)  of  this  chapter. 


PART  33— SPECIFIC  DOMESTIC 
LICENSES  OF  BROAD  SCOPE  FOR 
BYPRODUCT  MATERIAL 

■  51.  The  authority  citation  for  part  33  is 
revised  to  read  as  follows: 

Authority:  Sees.  81,  161,  182, 183,  68  Stat. 
935.  948,  953,  954.  as  amended  (42  U.S.C. 
2111.  2201,  2232,  2233);  sec.  201,  88  Stat. 
1242.  as  amended  (42  U.S.C.  5841):  sec.  1704, 
112  Stat.  2750  (44  U.S.C.  3504  note). 

■  52.  Section  33.12  is  revised  to  read  as 
follows: 

§  33.1 2    Applications  for  specific  licenses 
of  broad  scope. 

A  person  may  file  an  application  for 
specific  license  of  broad  scope  on  NRC 
Form  313,  "Application  for  Material 
License,"  in  accordance  with  the 
provisions  of  §  30.32  of  this  chapter. 


PART  34— LICENSES  FOR 
INDUSTRIAL  RADIOGRAPHY  AND 
RADIATION  SAFETY  REQUIREMENTS 
FOR  INDUSTRIAL  RADIOGRAPHIC 
OPERATIONS 

■  53.  The  authority  citation  for  part  34  is 
revised  to  read  as  follows: 

Authority:  Sees.  81,  161,  182,  183,  68  Stat. 
935,  948,  953,  954,  as  amended  (42  U.S.C. 
2111,  2201,  2232,  2233);  sec.  201,  88  Stat. 
1242,  as  amended  (42  U.S.C.  5841).  Section 
34.45  also  issued  under  sec.  206.  88  Stat. 
1246  (42  U.S.C.  5846):  sec.  1704,  112  Stat, 
2750  (44  U,S,C.  3504  note), 

■  54.  Section  34.11  is  revised  to  read  as 
follows: 

§  34.11     Application  for  a  specific  license. 

A  person  may  file  an  application  for 
specific  license  for  use  of  sealed  sources 
in  industrial  radiography  on  NRC  Form 
313,  "Application  for  Material  License," 
in  accordance  with  the  provisions  of 
§30.32  of  this  chapter. 

■  55.  In  §  34.27,  the  third  sentence  of 
paragraph  (d)  is  revised  to  read  as 
follows: 

§  34.27    Leak  testing  and  replacement  of 
sealed  sources. 

***** 

(d)  *   *   *  A  report  must  be  filed  with 
the  Director  of  Nuclear  Material  Safety 
and  Safeguards,  by  an  appropriate 
method  listed  in  §  30.6(a)  of  this 
chapter,  the  report  to  be  filed  within  5 
days  of  any  test  with  results  that  exceed 
the  threshold  in  this  paragraph  (d),  and 
to  describe  the  equipment  involved,  the 
test  results,  and  the  corrective  action 
taken.  *   *   * 
***** 

■  56.  In  §  34.43.  the  second  sentence  of 
paragraph  (a)(1)  is  revised  to  read  as 
follows: 

§34.43    Training. 

(a)  *   *   * 

(1)  *   *   *  (An  independent 
organization  that  would  like  to  be 
recognized  as  a  certifying  entity  shall 
submit  its  request  to  the  Director,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  by  an  appropriate  method 
listed  in  §  30.6(a)  of  this  chapter.)  or 
***** 

■  57.  In  §34.101.  the  introducton.' text  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§34.101     Notifications. 

(a)  In  addition  to  the  reporting 
requirements  specified  in  §  30.50  and 
under  other  sections  of  this  chapter, 
such  as  §  21.21,  each  licensee  sliall  send 
a  written  report  to  the  NRC's  Office  of 
Nuclear  Material  Safety  and  Safeguards. 


Division  of  Industrial  and  Medical 
Nuclear  Safety,  by  an  appropriate 
method  listed  in  §  30.6(a)  of  this 
chapter,  within  30  days  of  the 
occurrence  of  any  of  the  following 
incidents  involving  radiographic 
equipment: 


PART  35— MEDICAL  USE  OF 
BYPRODUCT  MATERIAL 

■  58.  The  authority  citation  for  part  35  is 
revised  to  read  as  follows: 

Authority:  Sees.  81,  161,  182,  183,  68  Stat. 
935,  948,  953,  954,  as  amended  (42  U.S.C. 
2111,  2201,  2232,  2233);  see.  201,  88  Stat. 
1242.  as  amended  [42  U.S.C.  5841);  sec,  1704. 
112  Stat.  2750  (44  U.S.C.  3504  note), 

■  59,  In  §  35.14,  paragraph  (c)  and  the 
introductory'  text  of  paragraph  (b)  are 
revised  to  read  as  follows: 

§35.14    Notifications. 

***** 

(b)  A  licensee  shall  notify  the 
Commission  no  later  than  30  days  after: 

***** 

(c)  The  licensee  shall  send  the 
documents  required  in  this  section  to 
the  appropriate  address  identified  in 
§  30.6  of  this  chapter. 

■  60.  In  §  35.3045,  the  introductory  text 
of  paragraph  (d)  is  revised  to  read  as 
follows: 

§  35.3045    Report  and  notification  of  a 
medical  event. 

***** 

(d)  By  an  appropriate  method  listed  in 
§  30.6(a)  of  this  chapter,  the  hcensee 
shall  submit  a  written  report  to  the 
appropriate  NRC  Regional  Office  listed 
in  §  30.6  of  this  chapter  within  15  days 
after  discovery  of  the  medical  event. 
***** 

■  61 .  In  §  35.3047.  the  introductory  text 
of  paragraph  (d)  is  revised  to  read  as 
follows: 

§  35.3047    Report  and  notification  of  a  dose 
to  an  embryo/fetus  or  a  nursing  child. 

***** 

(d)  Bv  an  appropriate  method  listed  in 
§  30.6(a)  of  this  chapter,  the  licensee 
shall  submit  a  written  report  to  the 
appropriate  NRC  Regional  Office  listed 
in  §  30.6  of  this  chapter  within  15  days 
after  discovery-  of  a  dose  to  the  embryo/ 
fetus  or  nursing  child  that  requires  a 
report  in  paragraphs  (a)  or  (b)  in  this 
section. 
***** 

■  62.  In  §  35.3067,  the  second  sentence 
is  revised  to  read  as  follows: 

§  35.3067    Report  of  a  leaking  source. 

*    *    *  The  report  must  be  filed  with 
the  appropriate  NRC  Regional  Office 
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li>ti'(l  lu  s;  )()  ti  lit  thi>  (  h.tptiT.  by  an 
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PART  39— LICENSES  AND  RADIATION 
SAFETY  REQUIREMENTS  FOR  WELL 
LOGGING 

■  6^  The  authority  citatum  tor  part  14  is 
nn  ist>(i  to  reaci  as  follows: 

Authority:  ^ei;,.  53,  57.  62.  63.  65.  69.  81. 
82.  161.  182.  183.  186.  68  Stat   929.  930.  932. 
933.  934.  935.  948.  953.  954   955.  as 
amended,  set:.  234.  83  Stat.  444.  as  amended 
(42  U.S.C.  2073.  2077,  2092.  2093.  2095. 
2099.  2111.  2112.  2201.  2232,  2233,  2236, 
2282);  sees,  201,  as  amended,  202.  206.  88 
Stat.  1242.  as  amended,  1244.  1246  142  U.S.L' 
5841.  5842.  .5846);  sec.  1704.  112  Stat.  2750 
144  li.S.C.  3504  note) 

■  H4  In  i}  :?q  77.  paragraph  (a)  is  revised 

to  read  as  follow s- 

§39.77    Notification  of  incidents  and  lost 
sources;  abandonment  procedures  for 
irretrievable  sources. 

(a)  The  licensee  shall  immediately 
nntif\-  the  appropriate  N'Rf'  Ret^ional 
Office  by  telephone  .md  subscqui'ntU' 
within  3t)  days,  by  confirmation  in 
writing,  using  an  appropriate  method 
list"d  in  i?30.f)(a)  of  this  chapter,  if  the 
li(  ensct'  knows  or  has  reason  to  believe 
that  a  sealed  sourre  has  been  ruptured. 
The  written  confirmation  must 
designate  the  well  or  other  locatiim. 
describe  the  magnitude  and  extent  of 
the  escape  of  licen.sed  materials,  assess 
the  consequences  of  the  rupture,  and 
explain  efforts  planned  or  being  taken  to 
niitiuate  thfse  consequences. 


PART  40— DOMESTIC  LICENSING  OF 
SOURCE  MATERIAL 

■  h,"i    Thi' authority  citation  for  part  40  is 
n-\is,-d  to  ri-ad  as  follows: 

Authority:  .Svi  s  62.  63.  64.  65.  81.  161, 
182.  IH  i    1H6   h«  Stat.  932.  933.  935.  948. 
953.  954.  955.  as  amended,  sees,  lle(2).  83. 
84,  Pub.  L  95-604.  92  Stat.  3033.  as 
amended.  3039.  sec.  234.  83  Stat.  444.  as 
amended  (42  U.S.C.  2014(e)(2).  2092.  2093. 
2094.  2095.  2111.  2113.  2114.  2201.  2232. 
2233,  2236.  2282):  sec.  274.  Pub.  L.  86-373. 
73  Stat.  688  (42  U.S.C.  2021);  sees.  201.  as 
amended.  202.  206.  88  Stat.  1242.  as 
amended.  1244.  1246  (42  U.S.C.  5841.  5842. 
.5846):  sec,  275,  92  Stat.  3021.  as  amended  bv 
Pub.  L.  97-415,  96  Stat.  2067  (42  U.S.C, 
2022);  sec.  193.  104  Stat.  2835,  as  amended 
bv  Pub.  L   104-134,  110  Stat.  1321.  1321-349 
(42  U  S.C  2243):  set:    1704.  112  Stat.  2750  (44 
U  S.C.  3504  note). 

.Section  40.7  also  issued  under  Pub.  L,  95- 
601,  sec.  10.  92  Stat.  2951  (42  U.S,C.  5851), 
Section  40.31(g)  also  issued  under  sec.  122, 
68  Stat.  939  (42  U.S.C.  2152).  Section  40.46 


also  is.sued  under  sec.  184.  68  Stat   954.  as 
amended  (42  U.S.C.  2234).  Sectioi,  40  71  also 
issued  under  sec.  187.  68  Stat.  955  (42  U.S.C. 
2237). 

■  tiH  In  4}  40  .1.  paragraph  (a)(.3)  is  added. 
and  p.iragraphs  la)(  1)  and  (al(2).  the 
introductory  text  of  paragraph  (bj.  and 
the  last  sentences  of  paragraphs  (h)(2)(i). 
{b)(2)(ii).  (b)(2)(iiil.and  (b)(2)(iy)  are 
revised,  to  read  <is  tollows: 

§40.5    Communications. 

la)  •    •    • 

(1)  B\  mail  .iddressed:  ATTN: 
Doi:ument  Control  flesk.  Diret  tor.  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  or  Director  of  Nucl(>ar 
Security.  Office  of  Nuclear  Security  and 
Incident  Respon.se.  U.S.  Nucl(!ar 
Regulatory  (Commission.  Washington. 
DC  2055.5-0()()l. 

(2)  By  hand  delivery  to  the  NRC's 
offices  at  115.^.5  Rockville  I'ike. 
Rockyiile,  Maryland. 

IM  Where  praf:ticable,  by  electronic 
submission,  for  example,  via  Electronic 
Information  Exchange,  or  f  CD-ROM. 
Electronic  submissions  must  be  made  in 
a  manner  that  enables  the  NRC  to 
receive,  read,  authenticate,  distribute, 
and  archive  the  submission,  and  process 
and  retrieve  it  a  single  page  at  a  time. 
Detailed  guidant:e  on  nuiking  elet  tronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http.O 
www. nrc.gov/site-hplp/ew.html.  bv 
cillinu  (31)1)  41.')~(K)3(),  bv  e-mail  to 
ElE't  nn  goi .  or  bv  writing  the  Office  of 
the  Chief  Inform.ition  Officer.  U.S. 
Nuclear  Regulatory  Commissiim. 
Washington.  DC  20.5.S.'^-0001.  The 
guidani  e  dis(  usses.  among  other  topic:s. 
the  ioimats  the  .\RC.  (an  .iccepl.  the  use 
of  electronic  signatur(-s.  ,ind  the 
treatment  of  noii[)iibli(  mtoriiiation. 

(b)  The  Commission  b,is  delegated  to 
the  four  Regional  .Administrators 
licensing  authority  for  selected  parts  of 
its  decentralized  licensing  program  for 
nuclear  materials  as  described  in 
paragraph  (b)(  1 )  of  this  section.  Any 
communication,  report,  or  apjilication 
covered  under  this  licensing  program 
must  be  submitleil  to  the  ap[)ropriate 
Regional  Administrator    The 
administrators'  jurisdu  tions  ,ind 
mailing  addresses  are  listed  in 
paragraph  (b)(2)  of  this  section. 


Road,  King  of  Prussia,  Pennsylvania 
19406-1415;  where  e-mail  is' 
appropriate  U  should  be  addressed  to 
RidsRgnlMailCpntemnrc.iiov. 

(ii)  *    *    *  All  mailed  or  nand- 
delivt^red  inquiries,  communications, 
and  applications  for  a  new  license  or  an 
amendment  or  renewal  of  an  existing 
license  specified  in  paragraph  (b)(1)  of 
this  section  must  use  the  following 
address:  US,  Nuclear  Regulatory 
Commission.  Region  II  Material 
Licensing/Inspection  Branch,  Sam  Nunn 
Atlanta  Federal  Center.  Suite  23T85,  61 
Forsyth  Street.  Atlanta.  Georgia  30303- 
8931;  where  e-mail  is  appropriate  it 
should  be  addressed  to 
nidsRgn2MailCenter(!:nrc.gov. 

(iii)  *    *    *  All  mailed  or  hand- 
delivered  inquiries,  communications, 
and  applications  for  a  new  license  or  an 
amendment  or  renewal  of  an  existing 
license  specified  in  paragraph  (b)(1)  of 
this  section  must  use  the  following 
address:  U.S.  Nuclear  Regulatory 
Commission.  Region  III.  Material 
Licensing  Section,  801  Warrenville 
Road.  Lisle.  Illinois  60532-4351;  where 
e-mail  is  appropriate  it  should  be 
addressed  to 
RidsRgn3MailC^entRr<S!nrc.gov. 

(iv)  '   *    *  All  mailed  or  hand- 
delivered  inquiries,  communications, 
and  applications  for  a  new  license  or  an 
amendment  or  renewal  of  an  existing 
license  specified  in  paragraph  (b)(1)  of 
this  section  must  use  the  following 
address:  U.S.  Nuclear  Regulatory 
Commission.  Region  IV.  Material 
Radiation  Protection  Section.  611  Ryan 
Plaza  Drive.  Suite  400.  Arlington.  Texas 
7601  1-4005:  where  e-mail  is 
appropriate  it  should  be  addressed  to 
RidsRgn4SUulCentemnrc.gov. 
■  67  In  *t40.7.  paragraph  (e)(3)  is  revised 
to  read  as  follows: 

§40.7     Employee  protection. 


(i)  *    *    •  All  mailed  or  hand- 
delivered  iiKjuiries.  communications. 
and  applications  for  a  new  license  or  dn 
amendment  or  renewal  ol  .in  existing 
license  spei:ified  m  p,ir,<graph  (b)(1)  of 
this  section  iiuist  usi'  the  following 
address:  U.S.  \u(  lear  Regulatory 
Commission.  Region  I.  475  Allendale 


(e)  •    '    * 

(3)  CCopies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  Regional 
.Administrator  of  the  appropriate  U.S. 
Nuclear  Regulatory  Commission 
Regional  Office  listed  in  appendix  D  to 
part  20  of  this  i:hapter.  by  calling  (301 ) 
415-5877,  via  e-mail  to  forms&nrc.gov. 
or  by  visiting  the  NRC's  Web  site  at 
http://iuvw.nrc.gov  And  selecting  forms 
from  the  index  found  on  the  home  page. 
***** 

■  B8.  In  4i  40.23.  paragraphs  (b)(1). 
(h)(2)(ix).  (c).  and  (d)  are  revised  to  read 
.is  follows: 

§  40.23  General  license  for  carriers  of 
transient  shipments  of  natural  uranium 
other  than  In  the  form  of  ore  or  ore  residue. 


^Rfinit 
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(b)  *   *   * 

(1)  Persons  generally  licensed  under 
paragraph  (3)  of  this  section,  who  plan 
to  carrv'  a  transient  shipment  with 
scheduled  stops  at  a  United  States  port, 
shall  notify  the  Director,  Division  of 
Nuclear  Security,  Office  of  Nuclear 
Security  and  Incident  Response,  using 
an  appropriate  method  listed  in  §40.5. 
The  notification  must  be  in  writing  and 
must  be  received  at  least  10  days  before 
transport  of  the  shipment  commences  at 
the  shipping  facility. 

(2)  *    *    * 

(ix)  For  shipment  between  countries 
that  are  not  party  to  the  Convention  on 
the  Physical  Protection  of  Nuclear 
Material  [i.e..  not  listed  in  appendix  F 
to  part  73  of  this  chapter),  a  certification 
that  arrangements  have  been  made  to 
notifv  the  Director,  Division  of  Nuclear 
Security  when  the  shipment  is  received 
at  the  destination  facility. 

(c)  Persons  generally  licensed  under 
this  section  making  unscheduled  stops 
at  United  States  ports,  immediately  after 
the  decision  to  make  an  unscheduled 
stop,  shall  provide  to  the  Director, 
Division  of  Nuclear  Security  the 
information  required  under  paragraph 
(b)  of  this  section. 

(d)  A  licensee  who  needs  to  amend  a 
notification  may  do  so  by  telephoning 
the  Division  of  Nuclear  Security  at  (301) 
415-6828. 

■  69.  In  §  40.25,  the  first  sentence  of  the 
introductory  text  of  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

§  40.25    General  license  for  use  of  certain 
industrial  products  or  devices. 

***** 

(c)  *    *   * 

(1)  Persons  who  receive,  acquire, 
possess,  or  use  depleted  uranium 
pursuant  to  the  general  license 
established  by  paragraph  (a)  of  this 
section  shall  file  NRC  Form  244, 
"Registration  Certificate — Use  of 
Depleted  Uranium  Under  General 
License."  with  the  Director  of  the  NRC's 
Division  of  Industrial  and  Medical 
Nuclear  Safety,  by  an  appropriate 
method  listed  in  §  40.5,  with  a  copy  to 
the  appropriate  NRC  Regional 
Administrator.*   *   * 
***** 

■  70.  In  §  40.31 ,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 

follows: 

§  40.31     Application  for  specific  license. 

(a)  A  person  may  file  an  application 
for  specific  license  on  NRC  Form  313, 
"Application  for  Material  License,"  in 
accordance  with  the  instructions  in 
§40.5  of  this  chapter.  *   *   * 


■  71.  In  §40.35,  the  first  sentence  of 
paragraph  (e)(1)  and  the  third  sentence  of 
paragraph  (f)  are  revised  to  read  as 
follows: 

§  40.35    Conditions  of  specific  licenses 
issued  pursuant  to  §  40.34. 

***** 

(e)(1)  Report  to  the  Director  of  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  by  an  appropriate  method 
listed  in  §  40.5,  all  transfers  of  industrial 
products  or  devices  to  persons  for  use 
under  the  general  license  in  §  40.25. 


(f)  *   *   *  The  licensee  shall  furnish 
the  change  to  the  Director  of  the  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  by  an  appropriate  method 
listed  in  §  40.5.  and  to  affected  offsite 
response  organizations,  within  six 
months  after  the  change  is  made.  *   *   * 

■  72.  In  §  40.60,  the  third  sentence  of  the 
introductory  text  of  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

§40.60    Reporting  requirements. 

***** 

(c)*   *   * 

(2)  *   *   *  These  written  reports  must 
be  sent  to  the  NRC's  Document  Control 
Desk  by  an  appropriate  method  listed  in 
§40.5,  with  a  copy  to  the  appropriate 
NRC  regional  office  listed  in  appendix 
D  to  part  20  of  this  chapter.  *    *   * 
***** 

■  73.  In  §  40.64,  the  second  sentence  of 
paragraph  (a),  the  last  sentence  of 
paragraph  (b),  and  paragraph  (c)  are 
revised  to  read  as  follows: 

§40.64    Reports. 

.(a)  *   *   *  Copies  of  the  instructions 
may  be  obtained  either  by  writing  the 
U.S.  Nuclear  Regulatory  Commission, 
Division  of  Nuclear  Security.  Office  of 
Nuclear  Security  and  Incident 
Response.  Washington.  DC  20555-0001. 
bv  e-mail  to  RidsNsirDns@nrc.gov.  or  by 
calling  (301)  415-6828.*    *    * 

(b)  *   *   *  Copies  of  the  reporting 
instructions  may  be  obtained  either  by 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission.  Division  of  Nuclear 
Security.  Office  of  Nuclear  Security  and 
Incident  Response.  Washington.  DC 
20555-0001.  by  e-mail  to 
RidsNsirDns@nrc.gov.  or  by  calling 
(301) 415-6828. 

(c)(1)  Except  as  specified  in  paragraph 
(d)  of  this  section,  each  licensee  who  is 
authorized  to  possess  uranium  or 
thorium  pursuant  to  a  specific  license 
shall  notif}'  the  NRC  Headquarters 
Operations  Center  by  telephone,  at  the 
numbers  listed  in  appendix  A  of  part  73 
of  this  chapter,  of  any  incident  in  which 
an  attempt  has  been  made  or  is  believed 


to  have  been  made  to  commit  a  theft  or 
unlawful  diversion  of  more  than  6.8 
kilograms  (kg)  [15  pounds]  of  such 
material  at  any  one  time  or  more  than 
68  kg  !  150  pounds!  of  such  material  in 
any  one  calendar  year. 

(2)  The  licensee  shall  notif>-  the  NRC 
as  soon  as  possible,  but  within  4  hours, 
of  discovery  of  any  incident  in  which  an 
attempt  has  been  made  or  is  believed  to 
have  been  made  to  commit  a  theft  or 
unlawful  diversion  of  such  material.  A 
copy  of  the  written  followup 
notification  should  also  be  made  to  the 
Director.  Division  of  Nuclear  Security. 
Office  of  Nuclear  Security  and  Incident 
Response,  by  an  appropriate  method 
listed  in  §40.5. 

(3)  The  initial  notification  shall  be 
followed  within  a  period  of  sixty  (60) 
days  by  a  written  followup  notification 
submitted  in  accordance  with  §40.5.  A 
copy  of  the  vvTitten  followup 
notification  shall  also  be  sent  to:  ATTN: 
Document  Control  Desk,  Director. 
Division  of  Nuclear  Security.  Office  of 
Nuclear  Security  and  Incident 
Response.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001. 

(4)  Subsequent  to  the  submission  of 
the  written  followup  notification 
required  by  this  paragraph,  the  licensee 
shall  promptly  update  the  written 
followup  notification,  in  accordance 
with  this  paragraph,  with  any 
substantive  additional  information, 
which  becomes  available  to  the  licensee, 
concerning  an  attempted  or  apparent 
theft  or  unlawful  diversion  of  source 
material. 
***** 

■  74.  In  §  40.65.  the  first  sentence  of 
paragraph  (a)(1)  is  revised  to  read  as 
follows: 

§40.65    Effluent  monitoring  reporting 
requirements. 

(a)  *   *    * 

(1)  Within  60  days  after  Januarv'  1. 
1976  and  July  1.  1976.  and  within  60 
days  after  [anuary  1  and  July  1  of  each 
year  thereafter,  submit  a  report  to  the 
Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards,  using  an 
appropriate  method  listed  in  §40.5. 
with  a  copy  to  the  appropriate  NRC 
Regional  Office  shown  in  appendix  D  to 
part  20  of  this  chapter:  which  report 
must  specif\-  the  quantity  of  each  of  the 
principal  radionuclides  released  to 
unrestricted  areas  in  liquid  and  in 
gaseous  effluents  during  the  previous 
six  months  of  operation,  and  such  other 
information  as  the  Commission  may 
require  to  estimate  maximum  potential 
annual  radiation  doses  to  the  public 
resulting  from  effluent  releases.  *   *    * 
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■  75.  In  §  40.66.  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  40.66    Requirements  for  advance  notice 
of  export  shipments  of  natural  uranium. 

(a)  Each  licensee  authorized  to  export 
natural  uranium,  other  than  in  the  form 
of  ore  or  ore  residue,  m  amounts 
e.xceeding  500  kdograms.  shall  notify 
the  Director.  Division  of  Nuclear 
Security.  Office  of  Nuclear  Security  and 
Incident  Response,  by  an  appropriate 
method  listed  in  §40.5.  *    '    * 
***** 

■  76.  In  §  40.67.  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  40.67    Requirement  for  advance  notice 
for  importation  of  natural  uranium  from 
countries  that  are  not  party  to  tfie 
Convention  on  the  Ptiyslcal  Protection  of 
Nuclear  Material. 

(al  Each  licensee  authorized  to  impdrt 
natural  uranium,  other  than  in  the  form 
of  ore  or  ore  residue,  in  amounts 
e.xceeding  500  kilograms,  from  countries 
not  party  to  the  Con\ention  on  the 
Physical  Protection  of  .Nuclear  Material 
(see  appendix  F  to  part  7  ^  of  this 
chapter)  shall  notif\  the  Director. 
Division  of  Nuclear  Security.  Office  of 
Nuclear  Security  and  Incident 
Response,  using  an  appropriate  method 
listed  in  §40.5.  *    •    • 


PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

■  77  The  authority  citation  for  part  30  is 
revised  to  read  as  follows: 

Authority:  Sees.  102,  103.  104.  105.  161. 
182.  18.1.  186.  189.  68  Stat.  936.  937.  938. 
948,  953,  954.  955,  956.  as  amended,  sec. 
234.  83  Stat.  ^44.  as  amended  (42  U.S.C. 
2132.  2133.  2134.  2135.  2201.  2232.  2233. 
2236.  2239.  2282);  sees  201,  as  amended. 
202.  206.  88  Stat.  1242.  as  amended,  1244, 
1246  142  use;.  5841.  5842.  5846);  set    1704. 
112  Stat.  2750  (44  U.S.C.  3504  note). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601.  sec.  10.  92  Stat.  2951  (42  U.S.C,  5851). 
Section  50.10  also  issued  under  sees.  101, 
185,  68  Stat   955.  as  amended  (42  U.S.C. 
2131,  2235),  sec.  102.  Pub.  L  91-190,  83  Stat. 
853  (42  L'.S.C.  4332).  Sections  50.13. 
50  54(dd).  and  50  103  also  issued  under  sec. 
108.  68  Stat  939.  as  amended  (42  U.S.C 
2138).  Sections  50  23.  50  35.  50.55.  and  50.56 
also  issued  under  sec.  185.  68  Stat.  955  (42 
U.S.C.  2235),  Sections  50.33a.  50.55a  and 
appendix  Q  also  issued  under  sec.  102.  Pub. 
L.  91-190,  83  Stat.  853  (42  U.S.C.  4332). 
Sections  50  34  and  50.54  also  issued  under 
sec  204,  88  Stat.  1245  (42  U.S.C.  5844). 
Sections  50  58.  50,91.  and  50.92  also  issued 
under  Pub.  L  97-415,  96  Stat.  2073  (42 
U.S.C.  2239).  .Section  50.78  also  issued  under 
sec.  122.  68  Stat.  939  (42  U.S.C.  2152). 


Sections  50,80-50.81  also  issued  under  sec. 
184.  68  Stat.  9,54.  as  amended  (42  U.iiC. 
2234).  .\ppendix  F  also  issued  under  sec. 
187.  68  Stat.  955  (42  U'.S.C  2237) 

■  78.  vSection  50.4  is  revised  to  read  as 

follows: 

§  50.4    Written  communications. 

(aj  C-em^ral  requirements.  Ml 
correspondence,  reports,  applications. 
and  other  written  communications  from 
the  applic:ant  or  licensee  to  the  Nuclear 
Regulatory  Commission  conf:erning  the 
regulations  in  this  part  or  individual 
license  conditions  must  be  sent  either 
hv  mail  addressed:  ATTN:  Document 
C^ontrol  Desk,  I'.S.  Nuclear  Regulatorv 
Commission,  Washington,  DC  2055.5- 
0001;  by  hand  delivery  to  the  NRC's 
offices  at  1 1553  Rockville  Pike. 
Rockville.  Maryland,  between  the  hours 
of  8:15  a.m.  and  4  p.m.  eastern  time:  or. 
where  practicable,  by  electronic 
submission,  for  example,  via  Electronic 
Informatiiin  Exchange,  e-mail,  or  CD- 
ROM   Electronic  submissions  must  be 
made  in  a  manner  that  enables  the  NRC 
to  receive,  read,  authenticate,  distribute, 
and  archive  the;  submission,  and  process 
and  retrieve  it  a  single  page  at  a  time. 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
\,\-\\-\v  nrc  gov/ site-help/cie  html .  bv 
calling  (301)  41.3-6030.  by  e-mail  at 
EIE@nrc.gov,  or  by  writing  the  Office  of 
the  Chief  Information  Officer.  U.S. 
Nuclear  Regulatorv  Commission, 
Washington.  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NR(^  can  accept,  the  use 
(it  electronu  signatures,  and  the 
treatment  of  nonpublic  information.  If 
the  communication  is  on  paper,  the 
signed  original  must  he  sent.  If  a 
submission  due  date  fdUs  on  a  Saturdav. 
Sunday,  or  Federal  holidav.  the  next 
Federal  working  ddx  becomes  the 
official  due  date. 

(b)  Distribution  requirements  Copies 
of  all  correspondence,  rt.'ports.  and  other 
written  communications  concerning  the 
regulations  in  this  part  or  individual 
license  conditions  must  he  submitted  to 
the  persons  listed  hejovv  (addresses  for 
the  NRC  Regional  Offices  are  listed  in 
appendix  D  to  part  20  of  this  chapter). 
\\)  A[)plicutions  for  amendment  of 
permits  and  licenses:  reports:  and  other 
communications.  All  written 
communications  (including  responses 
to:  generic  letters,  bulletins,  information 
notices,  regulatorv  information 
summaries,  inspection  reports,  and 
miscellaneous  requests  for  additional 
mformati(m)  that  are  required  of  holders 
iif  iiperating  licenses  or  cimstruction 
permits  issued  pursuant  to  this  part, 
must  be  submitted  as  follows,  except  as 


otherwise  specified  in  paragraphs  fb)(2) 
through  (b)(7]  of  this  section:  to  the 
NRC's  Document  Control  De§k  (if  on 
paper,  the  signed  original),  with  a  copy 
to  the  appropriate  Regional  Office,  and 
a  copy  to  the  appropriate  NRC  Resident 
Inspector,  if  one  has  been  assigned  to 
the  site  of  the  facility. 

(2)  Applications  for  permits  and 
licenses,  and  amendments  to 
applications.  Applications  for 
construction  permits,  applications  for 
operating  licenses  and  amendments  to 
either  type  of  application  must  be 
submitted  as  follows,  except  as 
otherwise  specified  in  paragraphs  (bKS) 
through  (b)(7)  in  this  section, 

(i)  Applications  for  licenses  for 
facilities  described  in  §50,21  (a)  and  (c) 
and  amendments  to  these  applications 
must  be  sent  to  the  NRC's  Document 
Control  Desk,  with  a  copy  to  the 
appropriate  Regional  Office,  If  the 
application  or  amendment  is  on  paper, 
the  submission  to  the  Document  Control 
Desk  must  be  the  signed  original. 

(ii)  Applications  for  permits  and 
licenses  for  facilities  described  in 
§  50.21(b)  or  §50.22.  and  amendments 
to  these  applications  must  be  sent  to  the 
NRC's  Document  Control  Desk,  with  a 
copy  to  the  appropriate  Regional  Office, 
and  a  copy  to  the  appropriate  NRC 
Resident  Inspector,  if  one  has  been 
assigned  to  the  site  of  the  facility.  If  the 
application  or  amendment  is  on  paper, 
the  submission  to  the  Document  Control 
Desk  must  be  the  signed  original. 

(3)  Acceptance  review  application. 
Written  communications  required  for  an 
application  for  determination  of 
suitability  for  docketing  under 

§  50.30(aj(6)  must  be  submitted  to  the 
NRC's  Document  Control  Desk,  with  a 
copy  to  the  appropriate  Regional  Office, 
If  the  communication  is  on  paper,  the 
submission  to  the  Document  Control 
Desk  must  be  the  signed  original, 

(4)  Security  plan  and  related 
submissions.  Written  communications, 
as  defined  in  paragraphs  (b)(4)(i) 
through  (iv)  of  this  section,  must  be 
submitted  to  the  NRC's  Document 
Control  Desk,  with  a  copy  to  the 
appropriate  Regional  Office.  If  the 
communication  is  on  paper,  the 
submissiim  to  the  Document  Control 
Desk  must  be  the  signed  original. 

(i)  Phvsical  security  plan  under 
§50.34:" 

(ii)  Safeguards  contingency  plan 
under  §  50.34; 

(iii)  Change  to  security  plan,  guard 
training  and  qualification  plan,  or 
safeguards  contingency  plan  made 
without  prior  Commission  approval 
under  §50. 54(p); 

(iv)  Application  for  amendment  of 
physical  security  plan,  guard  training 
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and  qualification  plan,  or  safeguards 
contingency  plan  under  §  50.90. 

(5)  Emergency  plan  and  related 
submissions.  Written  communications 
as  defined  in  paragraphs  {b){5Ki) 
through  (iii)  of  this  section  must  be 
submitted  to  the  NRC's  Document 
Control  Desk,  with  a  copy  to  the 
appropriate  Regional  Office,  and  a  copy 
to  the  appropriate  NRC  Resident 
Inspector  if  one  has  been  assigned  to  the 
site  of  the  facility.  If  the  communication 
is  on  paper,  the  submission  to  the 
Document  Control  Desk  must  be  the 
signed  original. 

(i)  Emergency  plan  under  §  50.34; 

(ii)  Change  to  an  emergency  plan 
under  §50.54(q); 

(iii)  Emergency  implementing 
procedures  under  appendix  E.V  of  this 
part. 

(6)  Updated  FSAR.  An  updated  Final 
Safety  Analysis  Report  (FSAR)  or 
replacement  pages,  under  §  50.71(e) 
must  be  submitted  to  the  NRC's 
Document  Control  Desk,  with  a  copy  to 
the  appropriate  Regional  Office,  and  a 
copy  to  the  appropriate  NRC  Resident 
Inspector  if  one  has  been  assigned  to  the 
site  of  the  facility.  Paper  copy 
submissions  may  be  made  using 
replacement  pages;  however,  if  a 
licensee  chooses  to  use  electronic 
submission,  all  subsequent  updates  or 
submissions  must  be  performed 
electronically  on  a  total  replacement 
basis.  If  the  communication  is  on  paper, 
the  submission  to  the  Document  Control 
Desk  must  be  the  signed  original.  If  the 
communications  are  submitted 
electronically,  see  Guidance  for 
Electronic  Submissions  to  the 
Commission. 

(7)  Quality'  assurance  related 
submissions,  (i)  A  change  to  the  Safety 
Analysis  Report  quality  assurance 
program  description  under  §  50.54(a)(3) 
or  §  50.55(f)(3),  or  a  change  to  a 
licensee's  NRC-accepted  quality 
assurance  topical  report  under 

§  50.54(a)(3)  or  §  50.55(f)(3),  must  be 
submitted  to  the  NRC's  Document 
Control  Desk,  with  a  copy  to  the 
appropriate  Regional  Office,  and  a  copy 
to  the  appropriate  NRC  Resident 
Inspector  if  one  has  been  assigned  to  the 
site  of  the  facility.  If  the  communication 
is  on  paper,  the  submission  to  the 
Document  Control  Desk  must  be  the 
signed  original. 

(ii)  A  change  to  an  NRC-accepted 
quality  assurance  topical  report  from 
nonlicensees  [i.e.,  architect/engineers, 
NSSS  suppliers,  fuel  supphers, 
constructors,  etc.)  must  be  submitted  to 
the  NRC's  Document  Control  Desk.  If 
the  communication  is  on  paper,  the 
signed  original  must  be  sent. 


(8)  Certification  of  permanent 
cessation  of  operations.  The  licensee's 
certification  of  permanent  cessation  of 
operations,  imder  §  50.82(a)(1).  must 
state  the  date  on  which  operations  have 
ceased  or  will  cease,  and  must  be 
submitted  to  the  NRC's  Document 
Control  Desk.  This  submission  must  be 
under  oath  or  affirmation. 

(9)  Certification  of  permanent  fuel 
removal.  "The  licensee's  certification  of 
permanent  fuel  removal,  under 

§  50.82(a)(1),  must  state  the  date  on 
which  the  fuel  was  removed  from  the 
reactor  vessel  and  the  disposition  of  the 
fuel,  and  must  be  submitted  to  the 
NRC's  Document  Control  Desk.  This 
submission  must  be  under  oath  or 
affirmation. 

(c)  Form  of  communications.  All 
paper  copies  submitted  to  meet  the 
requirements  set  forth  in  paragraph  (b) 
of  this  section  must  be  typewritten. 
printed  or  otherwise  reproduced  in 
permanent  form  on  unglazed  paper. 
Exceptions  to  these  requirements 
imposed  on  paper  submissions  may  be 
granted  for  the  submission  of 
micrographic,  photographic,  or  similar 
forms. 

(d)  Regulation  governing  submission. 
Licensees  and  applicants  submitting 
correspondence,  reports,  and  other 
written  communications  under  tlie 
regulations  of  this  part  are  requested  but 
not  required  to  cite  whenever  practical, 
in  the  upper  right  comer  of  the  first 
page  of  the  submission,  the  specific 
regulation  or  other  basis  requiring 
submission. 

(e)  Conflicting  requirements.  The 
communications  requirements 
contained  ijj  this  section  and  §§  50.12. 
50.30,  50.36.  50.36a.  50.44.  50.49,  50.54. 
50.55,  50.55a,  50.59.  50.62,  50.71,  50.73, 
50.82,  50.90,  and  50.91  supersede  and 
replace  all  existing  requirements  in  any 
license  conditions  or  technical 
specifications  in  effect  on  January  5. 
1987.  Exceptions  to  these  requirements 
must  be  approved  by  the  Office  of  the 
Chief  Information  Officer,  Nuclear 
Reguiatorv  Commission,  Washington. 
DC  20555-0001,  telephone  (301)  415- 
7233,  e-mail  INFOCOLLECTS@nrc.gov. 
m  79.  In  §  50.7,  paragraph  (e)(2)  is  revised 
to  read  as  follows: 

§50.7    Employee  protection. 

***** 

(e)*   *   * 

(2)  Copies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  Regional 
Administrator  of  the  appropriate  U.S. 
Nuclear  Regulatory  Commission 
Regional  Office  listed  in  appendix  D  to 
part  20  of  this  chapter,  by  calling  (301) 
415-5877,  via  e-mail  to  forms@nrc.gov, 
or  by  visiting  the  NRC's  Web  site  at 


http://wwH'. nrc.gov  and  selecting  forms 
from  the  index  found  on  the  home  page. 

***** 

■  80.  In  §  50.30.  paragraph  (a)(2)  is 
revised  to  read  as  follows; 

§  50.30    Filing  of  application  for  licenses; 
oath  or  affirmation. 

(a)  *   *   * 

(2)  The  applicant  shall  maintain  the 
capability  to  generate  additional  copies 
of  the  general  information  and  the  safety 
analysis  report,  or  part  thereof  or 
amendment  thereto,  for  subsequent 
distribution  in  accordance  with  the 
written  instructions  of  the  Director, 
Office  of  Nuclear  Reactor  Regulation,  or 
the  Director.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  as  appropriate. 
***** 

■  81.  In  §  50.54,  the  second  sentence  of 
paragraph  (s)(l)  is  revised  to  read  as 
follows: 

§  50.54    Conditions  of  licenses. 

***** 

(s)(l)  *   *   •  These  plans  must  be 
forwarded  to  the  Director  of  Nuclear 
Reactor  Regulation,  by  appropriate 
method  listed  in  §  50.4.  with  a  copy  to 
the  Administrator  of  the  appropriate 
NRC  regional  office.  *   *   * 
***** 

■  82.  In  §  50.55.  paragraph  (e)(6)(ii)  is 
revised  to  read  as  follows: 

§  50.55    Conditions  of  construction   - 
permits. 

***** 

(e)  *  *   * 

(6)  *    *    * 

(ii)  Written  notification  submitted  to 
the  Document  Control  Desk,  U.S. 
Nuclear  Regulatory  Commission,  by  an 
appropriate  method  listed  in  §  50.4, 
with  a  copy  to  the  appropriate  Regional 
Administrator  at  the  address  specified 
in  appendix  D  to  part  20  of  this  chapter 
and  a  copy  to  the  appropriate  NRC 
resident  inspector  within  30  days 
following  receipt  of  information  by  the 
director  or  responsible  corporate  officer 
under  paragraph  (e)(l)(iii)  of  this 
section,  on  the  identification  of  a  defect 
or  failure  to  comply. 
***** 

■  83.  In  §50.74.  the  introductory  text  is 
revised  to  read  as  follows: 

§  50.74    Notification  of  change  in  operator 
or  senior  operator  status. 

Each  licensee  shall  notif\'  the 
appropriate  Regional  Administrator  as 
listed  in  appendix  D  to  part  20  of  this 
chapter  within  30  days  of  the  following 
in  regard  to  a  licensed  operator  or  senior 
operator: 


rj I 1 
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■  84.  In  appendix  L  to  part  50.  the  la.st 
sentence  of  the  introductory  paragraph  is 
revised  to  read  as  follows: 

Appendix  L  to  Part  50 — Information 
Requt-stfd  hv  the  Attorney  General  for 
Antitrust  Review  of  Facility  Construction 
Permits  and  Initial  Operatms  Licenses 

Introduction    '    '    '  This  dcH.iiment  shall 
be  submitted  prior  to  dn\'  oth»'r  part  of  the 
facility  license  application  as  provided  in 
*»  50.33a  and  in  accordance  with  §  2.101  of 
this  chapter 


PART  51— ENVIRONMENTAL 
PROTECTION  REGULATIONS  FOR 
DOMESTIC  LICENSING  AND  RELATED 
REGULATORY  FUNCTIONS 

■  85.  The  authority  citation  for  part  5  1  is 
revised  to  read  as  follows: 

Authority:  Sei    161   68  Stat.  94H.  as 
amended,  sec  .  1701    106  Stat.  2951.  2952. 
2953.  (42  U.S.C.  2201.  2297f);  sees.  201,  as 
amended.  202,  88  Stat.  1242,  as  amended, 
1244  (42  U.S.C.  5841.  5842):  sec.  1704.  112 
Stat.  2750  (44  use:.  3504  note).  Subpart  A 
also  issued  under  National  Einvironmental 
Pohcv  .Act  of  1969.  sees    102,  104,  105,  83 
Stat.  853-854.  as  amended  (42  U.S.C.  4332. 
4334.  4335):  and  Pub.  1..  95-«04.  Title  II,  92 
Stat.  303:3-3041,  and  sec.  193.  Pub.  L.  101- 
575.  104  Stat  2835  (42  U.S.C,  2243),  Sections 
51.20,  51  30.  51.60,  51.80.  and  51.97  also 
issued  under  sees.  135.  141.  Pub.  L.  97-425. 
96  Stat.  2232.  2241.  and  sec.  148.  Pub.  L. 
100-203.  101  Stat.  1330-223  (42  U.S.C. 
10155.  10161.  10168).  Section  51.22  also 
issued  under  sec  274.  73  Stat.  688.  as 
amended  bv  92  Stat.  3036-3038  (42  U.S.C. 
2021 )  and  under  Nuclear  Waste  Policy  Act  of 
1982.  sec  121.  96  Stat   2228  (42  U.S.C. 
101411  Sections  51.43.  51.67,  and  51,109 
also  under  Nuclear  Waste  Policy  Act  of  1982, 
sec  114(f).  96  Stat.  2216,  as  amended  (42 
U.S.C.  10134(f1). 

■  86.  In  «)  51  4U,  tho  introiiuctorv' text  of 
paragraph  (c)  and  paragraphs  ((;)(1) 
through  (c)(4)  are  revised  to  read  as 
follows: 

§51.40    Consultation  with  NRC  Staff. 

***** 

(c)  Questions  roncf-rnint; 
environmental  matters  should  he 
addressed  to  the  following  \RU  staff 
offices  as  appropriate: 

(1)  L'tilizntion  f'jr;7;f;ps,- ATTN: 
Document  (Control  Desk.  Director.  Office 
of  Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Ciommission. 
Washington.  DC  2055.5-0001.  telephone 
(301)  415-1270,  e-mail 
RidsS'rK^dfinn.siov 

(2)  Prnduction  facilities:  ATTN: 
Document  Control  Desk.  Director.  Office 
of  Nuclear  Material  Safety  and 
Safeguards.  L  .S  .Nuclear  Regulator% 
Commission.  Washington.  DC  20555- 
0001.  telephone  (301)  415-7800.  e-mail 
Rids.\'mssOd@nrc.gov. 


{3}  Materials  licenses:  ATTN: 
Document  Ciontrol  Desk.  Director.  Office 
of  Nuclear  Material  Safety  and 
Safeguards.  US.  Nuclear  Regulatory 
(^.ommission.  Washingtim,  DC  20555- 
0001.  telephone  (301)  415-7800,  e-mail 
fhdsXnissOd'J.nrc  gov. 

(4)  Huleniakmg.  ATTN:  Chief.  Rules 
and  Directives  Branch.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission  Washington.  DC  20555- 
nooi.  telephone  (800)  368-5642,  e-mail 
XHCBHPfMin  gov 

Ik  *  *  *  * 

■  87  In  §  51.45.  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 

follows: 

§51.45     Environmental  report. 

(a)  (renenil  .As  required  by  4;  51.50. 
51.53,  51,54.  51.60,  51.61,  51.62  or 
§  51.68,  as  appropriate,  each  applicant 
or  petitioner  for  rulemaking  shall 
submit  with  its  applicaticjn  or  petition 
for  rulemaking  one  signed  original  of  a 
sf^parate  document  entitlcnl 
"Applicant's"  or  "Petitioner's 
Environmental  Report."  as  appropriate. 


■  88.  In  §  5 1 .50,  the  first  .sentence  is 
reviscnl  to  read  as  follows: 

§51,50     Environmental  report — 
construction  permit  stage. 

Each  applic;ant  for  a  permit  to 
c:(mstnK:t  a  production  or  utilization 
facility  c:overeci  by  §  51.20  shall  submit 
with  its  applif:ati(m  a  separate 
document,  entitled  "Ai:)plic:ants 
Environmental  Report — ^Construction 
F'erniit  Stage.'  which  shall  ccmtain  the 
iiiforination  specified  in  t?5r.45.  51.51 
and  51.52.  *    *    * 

■  89  In  ^  5 1 .53.  the  first  sentence  of 
paragraph  (b).  paragraph  (c:)(  1),  and  the 
first  sentence  of  paragraph  (d)  are  revised 
to  read  as  follows: 

§  51 .53     Postconstruction  environmental 
reports. 

*  *  *  *  « 

(b)  Operating  license  stage.  Each 
applicant  for  a  license  to  operate  a 
produc  tioii  or  utilization  facility 

I  (Aered  b\-  S;  .1 1  20  shall  submit  with  its 
application  a  separate  document 
entitled  "Supplement  to  Applicant's 
Environmental  Report — Operating 
License  Stagt>.  "  whu  h  will  update 
"Applic:ant's  Environmental  Rt^port — 
Construction  Permit  Stage.  "  *    *    * 

(c)  Operating  license  renewal  stage. 
(1)  flach  applicant  for  n;nc!wal  of  a 
iic:ense  to  operate;  a  nuclear  power  plant 
under  part  54  of  this  chapter  shall 
submit  with  its  application  a  separate 
doc  unient  entitled  "Applicant's 


Environmental  Report — Operating 
License  Renewal  Stage." 

*         *         «         *         * 

(d)  Postoperoting  license  stage.  Each 
applicant  for  a  license  amendment 
authorizing  decommissioning  activities 
for  a  production  or  utilization  facility 
either  for  unrestricted  use  or  based  on 
continuing  use  restrictions  applicable  to 
the  site;  and  each  applicant  for  a  license 
amendment  approving  a  license 
termination  plan  or  decommissioning 
plan  under  §  50.82  of  this  chapter  either 
for  unrestricted  use  or  based  on 
continuing  use  restrictions  applicable  to 
the  site:  and  each  applicant  for  a  license 
or  license  amendment  to  store  spent  fuel 
at  a  nuclear  power  reactor  after 
expiration  of  the  operating  license  for 
the  nuclear  power  reactor  shall  submit 
with  its  application  a  separate 
document,  entitled  "Supplement  to 
Applicant's  Environmental  Report — 
Post  Operating  License  Stage,"  which 
will  update  'Applicant's  Environmental 
Report — Operating  License  Stage,"  as 
appropriate,  to  reflect  any  new 
information  or  significant 
environmental  change  associated  with 
the  applicant's  proposed 
decommissioning  activities  or  with  the 
applicanfs  proposed  activities  with 
respect  to  the  planned  storage  of  spent 
hiel.  *    *    ♦ 

■  90.  Section  5 1 .55  is  revised  to  read  as 
follows: 

§  51 .55     Environmental  report — 
distribution. 

(a)  Each  applicant  for  a  license  to 
construct  and  operate  a  production  or 
utilization  facility  covered  by 
paragraphs  (b)(1)'.  (b)(2).  (b)(3),  or  (b)(4) 
of  §  51.20.  each  applicant  for  renewal  of 
an  operating  license  for  a  nuclear  power 
plant,  each  applicant  for  a  license 
amendment  authorizing  the 
decommissioning  of  a  production  or 
utilization  facility  covered  by  §51.20, 
and  each  applicant  for  a  license  or 
license  amendment  to  store  spent  fuel  at 
a  nuclear  power  plant  after  expiration  of 
the  operating  license  for  the  nuclear 
power  plant  shall  submit  a  copy  to  the 
Director  of  the  Office  of  Nuclear  Reactor 
R(3gulation,  or  a  copy  to  the  Director  of 
the  Office  of  Nuclear  Material  Safety 
and  Safeguards,  as  appropriate,  of  an 
environmental  report  or  any  supplement 
to  an  environmental  report.  These 
reports  must  be  sent  either  by  mail 
addressed:  ATTN:  Document  Control 
Desk;  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001;  by  hand  delivery  to  the  NRC's 
offices  at  1 1555  Rockville  Pike, 
Rockville.  Maryland,  between  the  hours 
of  8:15  a.m.  and  4:00  p.m.  eastern  time; 
or,  where  practicable,  by  electronic 
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submission,  for  example,  via  Electronic 
Information  Exchange,  or  CD-ROM. 
Electronic  submissions  must  be  made  in 
a  manner  that  enables  the  NRC  to 
roceive,  read,  authenticate,  distribute, 
and  archive  the  submission,  and  process 
and  retrieve  it  a  single  page  at  a  time. 
Detailed  guidance  on  making  electronic 
submi.ssions  can  be  obtained  by  visiting 
the  NRCs  Web  site  at  http:// 
\\i\'w. nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE&nrc.gov.  or  by  writing  the  Office  of 
the  Chief  Information  Officer,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information.  If 
the  communication  is  on  paper,  the 
signed  original  must  be  sent.  If  a 
submission  due  date  falls  on  a  Satiuday, 
Sunday,  or  Federal  holiday,  the  next 
Federal  working  day  becomes  the 
official  due  date.  The  applicant  shall 
maintain  the  capability  to  generate 
additional  copies  of  the  environmental 
report  or  any  supplement  to  the 
environmental  report  for  subsequent 
distribution  to  parties  and  Boards  in  the 
NRC  proceedings;  Federal,  State,  and 
local  officials;  and  any  affected  Indian 
tribes,  in  accordance  with  written 
instructions  issued  by  the  Director  of 
the  Office  of  Nuclear  Reactor  Regulation 
or  the  Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards,  as 
appropriate. 

(b)  Each  applicant  for  a  license  to 
manufacture  a  nuclear  power  reactor,  or 
for  an  amendment  to  a  license  to 
manufacture,  seeking  approval  of  the 
final  design  of  the  nuclear  power 
reactor,  pursuant  to  appendix  M  to  part 
52  of  this  chapter  shall  submit  to  the 
Commission  an  environmental  report  or 
any  supplement  to  an  environmental 
report  in  the  manner  specified  in  §  50.4. 
The  applicant  shall  maintain  the 
capability  to  generate  additional  copies 
of  the  environmental  report  or  any 
supplement  to  the  environmental  report 
for  subsequent  distribution  to  parties 
and  Boards  in  the  NRC  proceeding; 
Federal,  State,  and  local  officials;  and 
any  affected  Indian  tribes,  in  accordance 
with  written  instructions  issued  by  the 
Director  of  Nuclear  Reactor  Regulation. 
■  91.  In  §  51.60,  the  first  sentence  of 
paragraph  ta)  is  revised  to  read  as 
follows: 

§  51 .60    Environmental  report— material 
licenses. 

(a)  Each  applicant  for  a  license  or 
other  form  of  permission,  or  an 
amendment  to  or  renewal  of  a  license  or 
other  form  of  permission  issued 


pursuant  to  parts  30,  32,  33,  34.  35.  36, 
39,  40,  61,  70  and/or  72  of  this  chapter, 
and  covered  by  paragraphs  (b)(1) 
through  (b)(5)  of  this  section,  shall 
submit  with  its  application  to:  ATTN: 
Document  Control  Desk,  Director. 
Nuclear  Material  Safety  and  Safeguards, 
a  separate  document,  entitled 
"Applicant's  Environmental  Report  "  or 
"Supplement  to  Applicant's 
Environmental  Report,  "  as  appropriate. 


■  92.  In  §51.61.  the  first  sentence  is 
revised  to  read  as  follows: 

§  51 .61     Environmental  report- 
independent  spent  fuel  Installation  (ISFSI) 
or  monitored  retrievable  storage  installation 
(MRS)  license. 

Each  applicant  for  issuance  of  a 
license  for  storage  of  spent  fuel  in  an 
independent  spent  fuel  storage 
installation  (ISFSI)  or  for  the  storage  of 
spent  fuel  and  high-level  radioactive 
waste  in  a  monitored  retrievable  storage 
installation  (MRS)  pursuant  to  part  72  of 
this  chapter  shall  submit  with  its 
application  to:  ATTN:  Document 
Control  Desk,  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  a 
separate  document  entitled  "Applicant's 
Environmental  Report — ISFSI  License" 
or  "Applicant's  Environmental  Report — 
MRS  License,"  as  appropriate.  *   *    * 

■  93.  In  §  51 .62,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§51.62    Environmental  report— land 
disposal  of  radioactive  waste  licensed 
under  10  CFR  part  61. 

(a)  Each  applicant  for  issuance  of  a 
license  for  land  disposal  of  radioactive 
waste  pursuant  to  part  61  of  this  chapter 
shall  submit  with  its  application  to: 
ATTN:  Document  Control  Desk,  Director 
of  Nuclear  Material  Safety  and 
Safeguards,  a  separate  document, 
entitled  "Applicant's  Environmental 
Report — License  for  Land  Disposal  of 
Radioactive  Waste."  *   *   * 
***** 

■  94.  Section  51.66  is  revised  to  read  as 
follows: 

§51.66    Environmental  report- 
distribution. 

Each  applicant  for  a  license  or  other 
form  of  permission,  or  an  amendment  to 
or  renewal  of  a  license  or  other  form  of 
permission  issued  pursuant  to  parts  30, 
32,  33,  34.  35,  36,  39.  40.  61.  70  and/ 
or  72  of  this  chapter,  and  covered  by 
paragraphs  (b)(1)  through  (6)  of  §  51.60: 
or  by  §51.61  or  §51.62  shall  submit  to 
the  Director  of  Nuclear  Material  Safety 
and  Safeguards  an  environmental  report 
or  any  supplement  to  an  environmental 


report  in  the  manner  specified  in 
§  51.55(a).  The  applicant  shall  maintain 
the  capability  to  generate  additional 
copies  of  the  environmental  report  or 
any  supplement  to  the  environmental 
report  for  subsequent  distribution  to 
Federal.  State,  and  local  officials  and 
any  affected  Indian  tribes  in  accordance 
with  written  instructions  issued  by  the 
Director  of  Nuclear  Material  Safety  and 
Safeguards. 

■  95.  Section  51.68  is  revised  to  read  as 
follows: 

§51.68     Environmental  report — rulemaking. 

Petitioners  for  rulemaking  requesting 
amendments  of  parts  30.  31.  32.  33.  34. 
35.  36.  39.  40  or  part  70  of  this  chapter 
concerning  the  exemption  from 
licensing  and  regulatory  requirements  of 
or  authorizing  general  licenses  for  any 
equipment,  device,  commodity  or  other 
product  containing  byproduct  material, 
source  material  or  special  nuclear 
material  shall  submit  with  the  petition 
a  separate  document  entitled 
"Petitioners  Environmental  Report,  " 
which  shall  contain  the  information 
specified  in  §  51.45. 

§51.69    [Removed] 

■  96.  Section  51.69  is  removed. 

■  97.  In  §51.121,  the  introductory- text 
and  paragraphs  (a)  through  (d)  are 
revised  to  read  as  follows: 

§51.121     Status  of  NEPA  actions. 

Individuals  or  organizations  desiring 
information  on  the  NRCs  NEPA  process 
or  on  the  status  of  specific  NEPA  actions 
should  address  inquiries  to: 

(a)  Utilization  facilities:  ATTN: 
Document  Control  Desk,  Director.  Office 
of  Nuclear  Reactor  Regulation.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  telephone 
(301)  415-1270.  e-mail 
RirlsXrrOd'Snrc.gov. 

(b)  Production  facilities:  ATTN: 
Document  Control  Desk.  Director.  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001,  telephone  (301)  415-7800.  e-mail 
RidsNmssOd'anrc.gov. 

(c)  Materials  licenses:  ATTN: 
Document  Control  Desk.  Director.  Office 
of  .Nuclear  Material  Safety  and 
Safeguards.  U.S.  .Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  telephone  (301)  415-7800.  e-mail 
RidsNmssOdiilnrc.gov. 

(d)  Rulemaking:  ATTN:  Chief.  Rules 
and  Directives  Branch.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  telephone  (800)  368-5642,  e-mail 
.VHCflEP@nrc.gov. 
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■  9H  In<^51  12J.thf'first  st'ntenc:^  nt 
paragraph  [d]  and  the  first  sentence  of 
paragraph  (b)  are  revised  to  read  as 

follows: 

§51.123    Charges  for  environmental 
documents;  distribution  to  public; 
distribution  to  governmental  agencies. 

id)  Distribution  to  putjlic.  L'pon 
written  request  to  the  (~  '".cc  of  the  Chief 
Information  OffioT.  L'  S.  Nuclear 
Reguldtor\  (lomnussion,  VVashingtfin. 
DC  20555-0001,  e-mail 
DlSrRIBLTI()XS:nrc gov.  and  to  the 
extent  avadable.  single  copies  of  draft 
t'rnironmental  impart  statements  ami 
draft  findings  of  no  significant  impact 
will  be  made  a\ailable  to  interested 
persons  without  charge.  *    *    * 

(b)  Ihstrit)iitinn  to  governmental 
Hgencjes  Upon  written  request  to  the 
Office  of  the  t^hief  Information  Officer. 
U.S.  Nuclear  Rt;gulatorv  Commission. 
\Vashingt(jn,  DC  Jt)555-0001,  e-mail 
DISTRIBITK ).\'' nrc.gov.  and  to  the 
extent  available,  copies  of  draft  and 
final  environmental  impact  statements 
and  draft  final  findings  of  no  significant 
impact  will  be  made  available  in  the 
number  requested  to  Federal.  State  and 
local  agencies,  Indian  Tribes,  and  State. 
regumal.  and  metropolitan 
clearinghouses.  •    *    * 


PART  52— EARLY  SITE  PERMITS; 
STANDARD  DESIGN 
CERTIFICATIONS;  AND  COMBINED 
LICENSES  FOR  NUCLEAR  POWER 
PLANTS 

■  44   Ihe  authority  citation  for  part  52  is 
revised  to  read  as  follows: 

.\uthority:  Sees.  103,  104.  161,  182.  18.3. 
IHh    IH^.  68  Stat.  936.  948,  953,  954,  955. 
'^56.  ds  amended,  sec.  234.  83  Stat.  444,  as 
nunended  (42  U.S.C.  2133.  2201.  2232.  2233. 
IJ.  ifS.  2219   22821   sees.  201,  202,  206.  88 
Stdt    1242    1244    1246.  as  amended  (42  use. 
5841.  5842    5H4h|:  sec.  1704.  112  Stat.  2750 
!44  rS.C:.  ,t5l)4  note) 

■  100.  In  app'ndix  .\  tu  [lart  52,  section 
ill  .\  IS  rf\  iscd  to  read  as  follows: 

.Appendix  .\  to  Pari  52— Design  Certifif  ation 
Rule  for  the  C  S.  .\dvanted  Boiling  Water 
Reactor 


III.  Scope  and  Contents 

-A  Tier  1   T:er  2.  and  the  generic  technical 

spe<  ifitdtions  in  the  U.S.  .ABWR  Dfsign 
Cxmtrul  DtK  ument.  GE  NucltMr  HntTgy. 
Revision  4  Li^lt^■d  Mart  h  U197,  are  approved 
for  mcorporation  in  rt^inrt-nre  b\  the  Director 
of  the  Office  of  the  Fednrdl  Rcm^tt-r  m 
accordance  with  5  U  .S C   552ld)  and  1  CFR 
part  51,  Copies  of  the  generic  DC:U  mav  )>»■ 
obtained  from  the  National  Teihni'.al 
Information  Servue.  5::H5  Port  Renal  Road, 
Spnngfielil,  V.-\  22!hl    Web  site  at  http:// 


u'HU  utis  i>(^v    .\  copv  is  available  for 
exdinination  and  ropving  at  the  NRC;  Public 
Uocument  Room.  11555  Rockville  Pike, 
Kockville,  MarvLuid,  telephone  (301)  415- 
4737.  e-mail  pdr@nrc.gov  Copies  are  also 
available  for  e.xamination  at  the  NRC'  Librarv. 
11 545  Rockville  Pike,  Rui  kville.  Marvland. 
telephone  (.ton  41.=".-.=SH1().  e-uidll 
Lll<RAHY".nn   anx .  and  the  Utfice  of  the 
l-e.i.-idl  Register.  800  North  Ciapitol  Street. 
.\\V  ,  Suite  700.  Washington.  DC:,  e-niail 
ff  dreg. info'^nara. gov 


m  101    111  appendix  H  to  [lart  52.  section 
111  .\  is  revised  to  re.id  as  follows: 

.\ppen«ii\  B  to  Pari  52 — Design  C;ertificafion 
Rule  for  Ihe  .System  80-t-  Design 

«  *  »  *  * 

III.  Scope  and  Contents 

.\    Tier  1,  Tier  2,  and  the  generic  techni(  al 
spei  ifications  in  the  Svsteni  HU+  Design 
Control  Document,  ABB-CE.  with  revisions 
dated  )anuary  1997.  are  approved  for 
incorporation  by  reference  bv  the  Director  of 
the  Office  of  the  Fedeial  Ke.^ister  in 
accordance  with  5  C  ,s  i     "."iJiai  .md  1  (TK 
part  51.  Copies  of  the  i<eneri(   IX  :U  inav  be 
oDtained  from  the  National  lei  hmcal 
Information  Service.  5285  Port  Roval  Road. 
Springfield.  VA  22161.  Web  site  at  http:// 
\\-ww. ntis.gov.  A  copy  is  available  for 
examination  and  copving  at  the  NRf '.  Piihlic 
Document  Room.  11555  Rockville  Pike 
Rockville.  Maryland,  telephone  (301)  415- 
4737.  e-mail  pdr@nrc.gov.  Copies  are  also 
available  for  examination  at  the  NRC  Library, 
11545  Rockville  Pike.  Rockville.  Marvland. 
telephone  (301)  415-5610,  e-mail 
LIBRAHY@nrc.gov.  and  the  Office  ot  the 
Federal  Register.  800  North  C;apitol  Street. 
NW..  Suite  700,  Washington,  DC.  e-mail 
fedreg.info@nara.gov. 


■  102.  In  appendix  C  to  part  52.  the  third 
and  fourth  sentences  of  section  III  .A  are 
revised  to  read  as  follows: 

Appendix  C  to  Part  52 — Design  Certification 
Rule  for  the  AP600  Design 


m.  Scope  and  Contents 

.•\   *    *    '  .\  t  opy  of  the  generic  DC'D  is 
available  for  examination  and  copving  at  the 
NRC  Public  Document  Room,  1 1555 
Rockville  Pike.  Rockville.  Marvland. 
telephone  (301)  415-4737.  e-mail 
pdr@nrc.gov.  Copies  are  also  available  for 
examination  at  the  NRC  Librarv    1 1545 
Rockville  Pike,  Rockville,  Marvland, 
telephone  (301)415-5610.  e-niail 
LlBRARY@nn  gov  and  the  Office  ot  the 
Federal  Register,  HUU  North  C;apitol  Street. 
NW..  Suite  700,  Washington,  DC,  e-mail 
fedreg.  info@nara  gov. 


m  10:V  In  appendix  ()  to  part  52, 

paragra[ih  2  is  re\i>ed  to  read  as  follows; 


Appendix  O  to  Part  52 — Standardization  of 
Design:  Staff  Review  of  Standard  Designs 

***** 

2.  The  submittal  for  review  of  the  standard 
design  must  be  made  in  the  same  manner  as 
provided  in  t»§  50.4  and  50.30  for  license 
applications  • 


■  104.  In  appendix  Q to  part  52.  the  first 
sentence  of  paragraph  2  is  revised  to  read 
as  follows: 

Appendix  Q  to  Part  52 — Pre-Application 
Early  Review  of  Site  Suitability  Issues 

***** 

2.  The  submittal  for  earlv  review  ot  site 
suitability  issue(s)  must  be  made  in  the  same 
manner  as  provided  in  ^4»  50.4  and  50.30  for 
license  a|)pli(:atlons,  *    '    * 


PART  55— OPERATORS'  LICENSES 

■  105.  The  authority  citation  for  part  55 
is  revised  to  read  as  follows: 

Authority:  Sees.  107.  161.  182.  68  Stat. 
939.  948,  953,  as  amended,  sec.  234.  83  Stat. 
444,  as  amended  (42  U.S.C:.  2137,  2201,  2232, 
2282):  sees.  201.  as  amended,  202,  88  Stat. 
1242.  as  amended.  1244  (42  U.S.C:,  5841. 
5842):  sec.  1"04.  1  12  Stat.  2750  (44  i;.S.C. 
3504  note). 

Sections  55.41.  55.43,  55.45.  and  55.59  also 
issued  under  see.  306.  Pub.  L.  97^25.  96 
Stat.  2262  (42  U.S.C.  10226).  Section  55.61 
also  issued. under  sees.  186.  187.  68  Stat.  955 
(42  US.C:.  2236.  2237). 

■  lOB.  In  s?  55.5  paragraphs  (a)(2).  (b)(2). 
,ind  (b)(,5)  are  revised,  and  paragraph 
(a)(3)  is  added,  to  read  as  follows: 

§55.5    Communications. 


(2)  By  delivery  in  persim  to  the  NRC's 
offices  at  1 1555  Rockville  Pike. 
Rockville.  Marvland.  or 

(.3)  Where  practicable,  b\  electronic 
submission,  for  example,  via  Electronic 
Information  Exchange,  or  CD-R(1M, 
Electronic  submissions  must  be  made  in 
a  manniT  that  enables  the  NRC  to 
receive,  read,  authenticate,  distribute, 
and  archive  the  submission,  and  process 
and  retrieve  it  a  single;  page  at  a  time. 
Detailed  guidance  on  making  (dectronic 
submissions  can  be  obtained  by  \'isiting 
the  NRC's  Web  site  at  http:// 
www  nrc.gov/site-help/eie.htnil.  bv 
calling  (301)  415-6030.  by  e-mail  "to 
EIEnnrc.gov  or  by  writing  the  (Office  of 
the  C^hief  Information  Officer.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic:  signatures,  and  the 
treatment  of  ntmpublic  information. 

(b)  *    *    * 
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(2)  A-ny  application  for  a  license  or 
license  renewal  filed  under  the 
regulations  in  this  part  involving  a 
nuclear  power  reactor  licensed  under  10 
CFR  part  50  and  any  related  inquiry, 
communication,  information,  or  report 
must  be  submitted  to  the  Regional 
Administrator  by  an  appropriate  method 
listed  in  paragraph  (a)  of  this  section. 
The  Regional  Administrator  or  the 
Administrator's  designee  will  transmit 
to  the  Director  of  Nuclear  Reactor 
Regulation  any  matter  that  is  not  within 
the  scope  of  the  Regional 
Administrator's  delegated  authority. 

(i)  If  the  nuclear  power  reactor  is 
located  in  Region  I,  submissions  must 
be  made  to  the  Regional  Administrator 
of  Region  I.  Submissions  by  mail  or 
hand  delivery  must  be  addressed  to  the 
Administrator  at  U.S.  Nuclear 
Regulatory  Commission,  475  Allendale 
Road,  King  of  Prussia,  Peimsylvania 
19406-1415;  where  e-mail  is 
appropriate  it  should  be  addressed  to 
RidsRgn  1  MailCen  ter@nrc.gov. 

(ii)  If  the  nuclear  power  reactor  is 
located  in  Region  II,  submissions  must 
be  made  to  the  Regional  Administrator 
of  Region  II.  Submissions  by  mail  or 
hand  delivery  must  be  addressed  to  the 
Administrator  at  U.S.  Nuclear 
Regulatory  Commission,  Sam  Nunn 
Atlanta  Federal  Center,  Suite  23T85,  61 
Forsyth  Street.  SW,  Atlanta,  GA  30303- 
8931;  where  e-mail  is  appropriate  it 
should  be  addressed  to 
RidsRgn2MailCen  ter@nrc.gov. 

(iii)  If  the  nuclear  power  reactor  is 
located  in  Region  III,  submissions  must 
be  made  to  the  Regional  Administrator 
of  Region  III.  Submissions  by  mail  or 
hand  delivery  must  be  addressed  to  the 
Administrator  at  U.S.  Nuclear 
Regulatory  Commission,  801 
Warrenville  Road.  Lisle,  IL  60532^351; 
where  e-mail  is  appropriate  it  should  be 
addressed  to 
RicisRgn3MailCenter@nrc.gov. 

(iv)  If  the  nuclear  power  reactor  is 
located  in  Region  IV,  submissions  must 
be  made  to  the  Regional  Administrator 
of  Region  IV.  Submissions  by  mail  or 
hand  delivery  must  be  addressed  to  the 
Administrator  at  U.S.  Nuclear 
Regulatory  Commission,  611  Ryan  Plaza 
Drive,  Suite  1000,  Arlington,  Texas 
76011-4005;  where  e-mail  is 
appropriate  it  should  be  addressed  to 
RidsRgn4MaiICenter@nrc.gov. 

(3)(i)  Any  application  for  a  license  or 
license  renewal  filed  under  the 
regulations  in  this  part  involving  a  test 
and  research  reactor  facility  licensed 
under  10  CFR  part  50  and  any  related 
inquiry,  communication,  information,  or 
report  must  be  submitted  to  the  Office 
of  Nuclear  Reactor  Regulation,  Division 
of  Regulatory  Improvement  Programs  at 


the  NRC's  headquarters,  by  an 
appropriate  method  listed  in  paragraph 
(a)  of  this  section. 

(ii)  For  all  test  and  research  reactor 
facilities  located  in  the  NRC's  Regions, 
submissions  must  be  made  to  the  Office 
of  Nuclear  Reactor  Regulation,  Director 
of  the  Division  of  Regulatory 
Improvement  Programs  at  the  NRC's 
headquarters,  by  an  appropriate  method 
listed  in  paragraph  (a)  of  this  section. 

■  107.  In  §  55.23.  the  introductory  text  is 
revised  to  read  as  follows: 

§55.23    Certification. 

To  certify  the  medical  fitness  of  the 
applicant,  an  authorized  representative 
of  the  facility  licensee  shall  complete 
and  sign  NRC  Form  396,  "Certification 
of  Medical  Examination  by  Facility 
Licensee,"  which  can  be  obtained  by 
writing  the  Office  of  the  Chief 
Information  Officer.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555-0001,  by  calling  (301)  415- 
5877,  or  by  visiting  the  NRC's  Web  site 
at  http://wv^w.nrc.gov  and  selecting 
forms  from  the  index  found  on  the  home 
page. 
***** 

■  108.  In  §  55.31.  paragraphs  (a)(1)  and 
(a)(2)  are  revised  to  read  as  follows: 

§55.31     Howtoappiy. 

(a)  *   *   * 

(1)  Complete  NRC  Form  398, 
"Personal  Qualification  Statement — 
Licensee."  which  can  be  obtained  by 
writing  the  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  by  calling  (301)  415- 
5877.  or  by  visiting  the  NRC's  Web  site 
at  httpJ/www^. nrc.gov  and  selecting 
forms  from  the  index  found  on  the  home 
page; 

(2)  File  an  original  of  NRC  Form  398. 
together  with  the  information  required 
in  paragraphs  (a)(3),  (4),  (5)  and  (6)  of 
this  section,  with  the  appropriate 
Regional  Administrator; 
***** 

■  109.  In  §  55.57,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§55.57    Renewai  of  licenses. 

(a)  *   *   * 

(2)  File  an  original  of  NRC  Form  398 
with  the  appropriate  Regional 
Administrator  specified  in  §  55.5(b). 


PART  60— DISPOSAL  OF  HIGH-LEVEL 
RADIOACTIVE  WASTES  IN  GEOLOGIC 
REPOSITORIES 

■  110.  The  authority  citation  for  part  60 
is  revised  to  read  as  follows: 


Authority:  Sees.  51.  5.3.  62.  63.  65.  81.  161, 
182.  183.  68  Stat.  929.  930.  932.  933.  935. 
948.  953.  954.  as  amended  (42  U.S.C.  2071, 
2073.  2092,  2093.  2095.  2111,  2201.  2232. 
2233);  sees.  202.  206.  88  Stat.  1244,  1246  (42 
U.S,C,  5842.  5846);  sees.  10  and  14,  Pub.  L, 
95-601.  92  Stat.  2951  (42  U.S.C.  2021a  and 
5851);  sec.  102.  Pub.  L.  91-190,  83  Stat.  853 
(42  U,S,C,  4332);  sees.  114,  121,  Pub.  L,  97- 
425.  96  Stat.  2213g.  2228.  as  amended  (42 
U.S.C.  10134.  10141).  and  Pub.  L,  102^86, 
.sec,  2902,  106  Stat.  3123  (42  U.S.C.  5851), 
sec.  1704.  112  Stat.  2750  (44  U.S.C.  3504 
note). 

■  m .  In  §  60.4.  paragraph  (a)  is  revised 
to  read  as  follows: 

§60.4    Communications  and  records. 

(a)  Except  where  otherwise  specified, 
all  communications  and  reports 
concerning  the  regulations  in  this  part 
and  applications  filed  under  them 
should  be  sent  by  mail  addressed: 
ATTN:  Document  Control  Desk: 
Director.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001;  by  hand  delivery  to  the 
NRC's  offices  at  11555  Rockville  Pike, 
Rockville,  Maryland;  or.  where 
practicable,  by  electronic  submission, 
for  example,  via  Electronic  Information 
Exchange,  or  CD-ROM.  Electronic 
submissions  must  be  made  in  a  manner 
that  enables  the  NRC  to  receive,  read, 
authenticate,  distribute,  and  archive  the 
submission,  and  process  and  retrieve  it 
a  single  page  at  a  time.  Detailed 
guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
ix'ww. nrc.gov/site-help/eie. html,  by 
calling  (301)  415-6030.  by  e-mail  to 
ElE@nrc.gov.  or  by  writing  the  Office  of 
the  Chief  Information  Officer.  U.S. 
Nuclear  Regulatorv  Commission. 
Washington.  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 
***** 

■  112.  In  §  60.9.  paragraph  (e)(2)  is 
revised  to  read  as  follows: 

§60.9    Employee  protection. 

***** 

(e)*   *   * 

(2)  Copies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  Regional 
Administrator  of  the  appropriate  U.S. 
Nuclear  Regulatorv'  Commission 
Regional  Office  listed  in  appendix  D  to 
part  20  of  this  chapter,  by  calling  (301) 
415-5877.  via  e-mail  \o  forms@nrc.gov, 
or  by  visiting  the  NRC's  Web  site  at 
/7ffp.7/M'HTV'.nrc.gov  and  selecting  forms 
from  the  index  found  on  the  home  page. 
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■  113.  In  ^60.22.  paragraphs  (a)  and  (b) 
arc  revised  tfi  read  as  follous 

§  60.22    Filing  and  distribution  of 
application. 

(a)  .Xn  applu  atum  tor  a  lu:enso  fn 
receive  and  possess  source,  special 
iiu(  [ear.  or  bvprnduct  material  at  a 
geologic  repo.sitorv  operations  area  at  a 
site  which  has  been  c:haractenzed.  and 
anv  amendments  theretfi,  and  an 
accompanving  environmental  impact 
statement  and  any  supplements,  must 
be  signed  bv  the  Se(:retar\'  of  Energy  or 
the  Secretar\'s  authorized 
representati\e  and  must  he  filed  \\  ith 
the  Director 

(b)  DOE  shall  maintain  tti''  (  apal)ilit\ 
tn  generate  additional  copies  for 
distribution  in  ac  c  ordance  with  written 
instructions  from  the  Director  or  the 
Dirt'c  tor's  liesignea 

•  •  *  *         * 

■  114  In  tjhO. 4 4.  the  fifth  sentence  of 
parat;raph  ib)  is  revised  to  read  as 

follows 

§60.44    Changes,  tests,  and  experiments. 

ib)  *    *    ♦  The  DOE  shall  hirnish  the 
report  to  the  appro[)ririte  .\K(I  Regional 
Office  shown  in  appendix  D  to  part  20 
of  this  chapter,  bv  an  appropriate 
method  listed  in  «?t)().4la).  with  a  cop\ 
to  the  Director  of  the  NRCs  Office  of 
Nuclear  Material  .Safety  and  Safeguards. 


PART  61— LICENSING 
REQUIREMENTS  FOR  LAND 
DISPOSAL  OF  RADIOACTIVE  WASTE 

■  115  The  auttiority  citation  for  part  61 
Is  revised  to  read  as  follows: 

Authority:  Sees.  53.  57.  62.  6.3.  65.  81.  161. 
182.  IH.'i.  M  .Stat.  930.  932.  933.  935.  948. 
')')  i   954.  as  amended  (42  U.S.C.  2073,  2077. 
2092.  2093.  2095.  2111.  2201.  2232,  2233): 
sees.  202.  206.  88  Stat.  1244.  1246.  (42  U.S.C. 
5842.  5846);  sees.  10  and  14.  Pub.  L.  95-601. 
92  Stat.  2951  (42  L'.S.C.  2021a  and  5851)  and 
Pub.  L.  102^86.  see.  2902.  106  Stat.  3123, 
(42  U.S.C.  5851);  sec.  1704,  112  Stat.  2750  (44 
U.S.C.  3504  note). 

■  116.  Section  61.4  is  revised  to  read  as 

fnlloWS- 

§61.4     Communications. 

Except  where  otherwise  specified,  all 
(  iiinmunRations  and  reports  concerning 
the  regulations  in  this  part  and 
applicatinns  filed  under  them  should  be 
sent  bv  mail  addressed:  .^TTN: 
Diif  ument  Control  Desk;  Director,  Oftice 
it  Nuclear  Material  Safety  and 
.Safeguards.  T.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
000 1 ,  hv  hand  deliverv  to  the  NRCs 


Offices  at  1  1553  Rockville  Pike. 
Rockville.  Mar\  land.  or.  where 
practicable,  bv  electronic  submission. 
for  e.xample.  \  la  Electronic  Information 
Ex(  hange.  or  (T)-ROM.  Electronic, 
submissiims  must  be  made  in  a  manner 
that  enables  the  NRt;  to  receive,  read, 
authentic  ate.  distribute,  and  archive  the 
submission,  and  process  and  retrieve  it 
a  single  pagi'  at  a  time.  Detailed 
guidance  on  making  electronic 
submissions  can  be  obtained  by  \isiting 
the  NRC's  Web  site  at  http:.^^ 
i\i\\v.nrr  oov  sitf'-hflp/fit'.htmi.  by 
calling  {:U)\]  415-tj030,  bv  e-mail  to 
f,7£'"nrr  goi .  or  bv  writing  the  (Jffice  of 
the  Chief  inform, ition  Officer.  U.S. 
Nu(  iear  Regiilator\  Commission. 
Washington.  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  usc^ 
of  elcM:tronic  signatures.  ,incl  ihe 
treatment  of  nonpublic  informatiim. 

■  1 17.  In  §  61.9.  paragraph  (e)(2)  is 
revised  to  read  ,is  follows: 

§619     Employee  protection. 

•  *  *  *  • 

(c)  *    •   * 

(2)  Copies  of  NRC  Form  1  can  be 
obtained  by  writing  to  the  Regional 
Administrator  of  the  a()propriate  U.S. 
Nuclear  Rcjgulatory  Ccmimissicm 
Regional  Office  listed  in  .ippendix  D  to 
part  20  of  this  c:hapter.  hv  c  ailing  (.301) 
415-5877.  via  e-mail  to  li>rnis<lnrc.go\ . 
or  by  visiting  the  NRCs  Web  site  at 
http://n\vu  nn  i^nv  ,u)i\  selecting  forms 
from  the  index  found  on  the  home  page 
*         *         *         *         * 

■  118.  In  §  61.20.  p.inigr.iphs  (.i)  and  (b) 
,ire  revised  to  re.id  ,is  follows: 

§  61 .20     Filing  and  distribution  of 
application. 

(aj  An  application  for  a  license  under 
this  part,  and  anv  amendments  thereto. 
must  he  filed  with  the  Direc  tor.  must  be 
signed  by  the  applic  ant  or  the 
applicant's  authorized  represent, itive 
under  oath  or  attirmation.  ,ind.  if  the 
document  is  in  paper  form,  must  be  the 
signed  original. 

(b)  The  applicant  shall  maintain  the 
capability  to  generate  additional  copies 
of  the  application  for  distribution  in 
accordance  with  written  instructions 
from  the  Director  or  the  Direc  tor's 
designee. 
***** 

■  119.  In  §61.80.  the  tirst  sentenc  e  of 
paragraph  (i)(l)  is  revised  to  read  .is 
follows: 

§  61 .80     Maintenance  of  records,  reports, 
and  transfers 

*  *  *  * 

(i)(l)  Each  licensee  authorized  to 
dispose  of  waste  iii.iteri.ils  received  from 


other  persons  under  this  part  shall 
submit  annual  reports  to  the  Director  of 
the  Division  of  Waste  Management  in 
the  NRCs  Office  of  Nuclear  Material 
Safety  and  Safeguards,  by  an 
appropriate  method  listed  in  §  60.4, 
with  a  c:opy  to  the  appropriate  NRC 
Regional  Office  shown  in  appendix  D  to 
part  20  of  this  chapter.  *    *    * 


PART  62— CRITERIA  AND 
PROCEDURES  FOR  EMERGENCY 
ACCESS  TO  NON-FEDERAL  AND 
REGIONAL  LOW-LEVEL  WASTE 
DISPOSAL  FACILITIES 

■  120.  The  authority  citation  for  part  62 
is  re\  ised  tcj  read  as  follow\s: 

Authority:  Sees.  81.  161.  as  amended.  68 
.Strft   9,35.  948.  949.  950.  951.  as  amended  (42 
I'.S.C.  2111.  2201):  sec:s.  201.  209.  as 
amended.  88  .Stat,  1242.  1248.  as  amended 
(42  U.S.C.  5841.  5849).  sees.  3.  4.  5.  6.  99 
Stat.  1843.  1844.  1845.  1846.  1847.  1848. 
1849.  1850.  1851.  1852.  1853.  1854    1855. 
1856.  1857  142  CSC.  2021c  .  202ld.  2021e, 
20210:  sec.  i:-()4,  112  Stat,  2750  (44  C,S,C. 
3504  note). 

■  121   Sectiim  62.3  is  revised  to  read  as 

follows: 

§62.3    Communications. 

Except  where  otherwise  specified,  all 
communications  and  reports  concerning 
tli(^  regul.itions  in  this  part  and 
applic:, iti(ms  filed  under  them  should  be 
sent  hv  mail  addressed:  .ATTN: 
Document  (Control  Desk.  Director.  Office 
of  Nuclear  Material  Safety  and 
Safeguards.  U.S.  Nuclear  Regulatory 
(Commission.  Washington.  DC  20555- 
0001;  bv  hand  delivery  to  the  NRCs 
offices  at  1  1555  Rockville  Pike. 
Rock\ille,  Maryland;  or.  where 
practicable,  by  electrcmic  submission, 
for  example,  via  Elt^ctronic  Information 
Exchange,  or  CD-ROM.  Elcn:tronic 
submissions  must  be  made  in  a  manner 
that  enables  the  NRC  to  receive,  read, 
authenticate,  distribute,  and  arc:hive  the 
submissicm.  and  prot:ess  and  rc^trieve  it 
a  single  page  at  a  time.  Detailed 
guidance  on  making  el(x:tronic 
submissions  can  be  obtained  by  visiting 
the  NRC:'s  Web  site  at  http:// 
\u\-wnri-gci\  /sitp-help/tup.htnil.  by 
calling  (JOl)  415-6030,  by  e-mail  to 
ElE'Xnir.iifA  .  or  by  writing  the  Office  of 
the  Chief  Information  Officer,  L'.S. 
Nuclear  Rc>gulatory  Commission. 
Washington.  DC  20555-0001.  The 
guidance  discusses,  among  other  topics. 
the  formats  thc^  NRC  c;an  accept,  the  use 
of  elec:tronic;  signatures,  and  the 
treatment  of  nonpublic  information. 
■  122.  In  i?H2.11.  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 


.<iRfl1R 


FoHoral     Rooictcir  /  Vol      tkH      \i 


1  Q7   /  Prirlai 


rir-triK^.T-    in     onm  /Di.lr^o 


^r,A       D, 


,l«t; 
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§  62.1 1     Filing  and  distribution  of  a 
determination  request. 

(a)  The  person  submitting  a  request 
for  a  Commission  determination  shall 
filn  a  signed  original  of  the  request  with 
the  Commission  at  the  address  specified 
in  S  62.3  of  this  part,  with  a  copy  also 
provided  to  the  appropriate  Regional 
Administrator  at  the  address  specified 
in  appendix  D  to  part  20  of  this  chapter. 


PART  63— DISPOSAL  OF  HIGH-LEVEL 
RADIOACTIVE  WASTES  IN  A 
GEOLOGIC  REPOSITORY  AT  YUCCA 
MOUNTAIN,  NEVADA 

■  1 23.  The  authority  citation  for  part  63 
is  revised  to  read  as  follows: 

Authority:  Sees.  51.  53,  62,  63,  65,  81.  161, 
1H2.  183.  68  Stat.  929.  930,  932,  933,  935, 
948.  953.  954.  as  amended  (42  U.S.C.  2071, 
2073.  2092.  2093,  2095,  2111,  2201,  2232, 
2233);  sees.  202,  206,  88  Stat. 1244,  1246  (42 
U.S.C.  5842.  5846):  sees.  10  and  14,  Pub.  L. 
95-601.  92  Stat.  2951  (42  U.S.C.  2021a  and 
5851):  see.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332);  sees.  114.  121.  Pub.  L.  97- 
425.  96  Stat.  2213g,  2238,  as  amended  (42 
U.S.C.  10134.  10141).  and  Pub.  L.  102^86, 
see.  2902,  106  Stat.  3123  (42  U.S.C.  5851): 
see.  1704,  112  Stat.  2750  (44  U.S.C.  3504 
note).        I 

■  124.  In  §  63.2.  the  definition  oi Publicly 
Available  Records  System  (PARS) 
Lihran'  is  added  to  read  as  follows: 

§63.2    Definitions. 

***** 

Puhliclv  Available  Records  System 
(PARS)  Library  means  the  electronic 
lihrarv  generated  by  the  NRC's 
Agencvwide  Documents  Access  and 
Management  System  (ADAMS)  to 
provide  access  to  public  documents. 
P.\RS  has  fidl  text  documents  which 
can  be  searched  using  specific  fields 
and  parameters.  The  public  can  search, 
download,  print,  create  reports,  and 
order  documents  online.  The  PARS 
Library  contains  publicly  available 
d(K;uments  created  or  received  by  NRC 
since  November  1,  1999,  as  well  as  some 
older  documents  that  the  NRC  has 
retrofit  into  the  collection.  PARS  is 
accessible  from  the  NRC  Web  site  at 
http://\u\'\v.nrc.gov/reading-rm.html. 
***** 

■  125.  In  §63.4.  paragraph  (a)  is  revised 
to  road  as  follows: 

§  63.4    Communications  and  records. 

(a)  Except  as  otherwise  specified,  in 
this  part  or  in  subpart  J  of  part  2  of  this 
chapter,  all  communications  and  reports 
concerning  the  regulations  in  this  part 
and  applications  filed  under  them 
should  be  sent  to  the  NRC  as  follows: 


(1)  By  mail  addressed:  ATTN: 
Document  Control  Desk;  Director.  Office 
of  Nuclear  Material  Safety  and 
Safeguards:  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001: 

(2)  By  hand  delivery  to  the  NRC's 
offices  at  11555  Rockville  Pike. 
Rockville.  Maryland:  ATTN:  Document 
Control  Desk:  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards;  or. 

(3)  Where  practicable,  by  electronic 
submission,  for  example,  via  Electronic 
Information  Exchange,  or  CD-ROM. 
Electronic  submissions  must  be  made  in 
a  manner  that  enables  the  NRC  to 
receive,  read,  authenticate,  distribute, 
and  archive  the  submission,  and  process 
and  retrieve  it  a  single  page  at  a  time. 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 

vvw^w. nrc.gov/site-help/eie. html,  by 
calling  (301)  415-6030,  by  e-mail  "to 
EIE@nrc.gov,  or  by  writing  the  Office  of 
the  Chief  Information  Officer,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 


■  126.  In  §  63.9,  paragraph  (e)(2)  is 
revised  to  read  as  follows: 

§  63.9    Employee  protection. 

(e)  *   *   * 

(2)  Copies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  Regional 
Administrator  of  the  appropriate  U.S. 
Nuclear  Regulatory  Commission 
Regional  Office  listed  in  appendix  D  to 
part  20  of  this  chapter,  by  calling  (301) 
415-5877,  via  e-mail  io  forms@nrc.gov. 
or  by  accessing  the  NRC  Web  site  at 
http ://i\'mv. nrc.gov  and  selecting  forms 
from  the  index  found  on  the  home  page. 


■  127.  In  §  63.16.  paragraph  (f)  is  revised 
to  read  as  follows: 

§  63.1 6.    Review  of  site  characterization 
activities. 

***** 

(f)  The  NRC  shall  place  all 
correspondence  between  DOE  and  NRC 
resulting  from  the  requirements  of  this 
section,  including  the  reports  described 
in  paragraph  (b)  of  this  section,  in  the 
Puhliclv  Available  Records  System 
(PARS)' Library. 
***** 

■  128.  In  §  63.22,  paragraphs  (a),  (b).  and 
the  first  sentence  of  paragraph  (d)  are 
revised  to  read  as  follows: 


§  63.22     Filing  and  distribution  of 
application. 

(a)  An  application  for  a  license  to 
receive  and  possess  source,  special 
nuclear,  or  byproduct  material  at  a 
geologic  repository  operations  area  at 
the  Yucca  Mountain  site  that  has  been 
characterized,  any  amendments  to  the 
application,  and  an  accompanying 
environmental  impact  statement  and 
any  supplements,  must  be  signed  by  the 
Secretarv'  of  Energy  or  the  Secretary's 
authorized  representative  and  must  be 
filed  with  the  Di'-ecfor  in  triplicate  on 
paper  and  optical  storage  media. 

(b)  DOE  shall  submit  30  additional 
copies,  on  paper  and  optical  storage 
media,  of  each  portion  of  the 
application  and  any  amendments,  and 
each  environmental  impact  statement 
and  anv  supplements.  DOE  shall 
maintain  the  capability  to  generate 
additional  copies  for  distribution  in 
accordance  with  written  instructions 
from  the  Director  or  the  Director's 
designee. 
***** 

(d)  When  an  application,  and  any 
amendment  to  it  is  filed,  copies  on 
paper  and  optical  storage  media  must  be 
made  available  in  appropriate  locations 
near  the  proposed  geologic  repository 
operations  areas  at  the  Yucca  Mountain 
site  for  inspection  by  the  public.  *    *   * 
***** 

■  129.  In  §  63.44,  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

§63.44    Changes,  tests,  and  experiments. 

***** 

(c)  *    *    * 

(2)  No  less  frequently  than  even.-  24 
months.  DOE  shall  prepare  a  report 
containing  a  brief  description  of  such 
changes,  tests,  and  experiments, 
including  a  summar>'  of  the  evaluation 
of  each.  These  written  reports  must  be 
sent  to  the  NRC  using  an  appropriate 
method  listed  in  t!63.4;  addressed: 
ATTN;  Document  Control  Desk; 
Director.  Office  of  Nuclear  Material 
Safety  and  Safeguards:  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555-001;  and  DOE  shall  furnish 
the  report  to  the  appropriate  NRC 
Regional  Office  shown  in  appendix  D  to 
part  20  of  this  chapter.  Any  report 
submitted  under  this  paragraph  must  be 
made  a  part  of  the  public  record  of  the 
licensing  proceedings. 
***** 

■  130.  In  §63.61.  paragraph  (c)  is  revised 
to  read  as  follows: 

§63.61     Provision  of  information, 

***** 

(c)  The  NRC  shall  place 
communications  bv  the  Director  under 
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this  section  in  the  Publicly  Available 

Records  System  (PARS)  Librarv  and 
hirnish  copies  to  DDF 

■  13 1.  In  §  bJ.63,  paragraph  (f)  is  revised 
to  read  as  follows: 

§63.63     Participation  In  license  reviews. 
«       «  .  «  . 

(f)  The  \R(.  shall  plac  e  ail  proposals 
submitted  under  this  section,  and 
responses  to  them,  in  the  Piibliclv 
Available  Records  .System  (.PARS) 
Library^ 

■  132  In  §63.73,  paragraph  fd)  is  revised 
to  read  as  follows: 

§  63.73    Reports  of  deficiencies. 
•         »         *         *         * 

id]  The  requisite  notification  must  be 
as  specified  in  the  applicable  regulation 
By  an  appropriate  method  listed  in 
§63.4  of  this  chapter,  written  reports 
must  be  submitted  to  \R(;  addressed: 
ATTN:  Document  Control  Desk; 
Director,  Office  of  Nuclear  Material 
Safety  and  .Safeguards;  US.  Nuclear 
Regulator^'  Commission.  Washington. 
DC:  205.55-001;  and  to  the  NRC  (msite 
representative.  DOE  shall  alsf)  furnish 
the  report  to  the  appropriate  NRC 
Regional  Office  shown  in  appendix  D  to 
part  20  of  this  chapter. 

■  133.  In  §63.144.  paragraph  (b)(1)  is 
revised  to  read  as  follows 

§63.144    Quality  assurance  program 
change. 

***** 

(b)  *    •    * 

( 1)  B\'  an  appropriate  method  listed  in 
§  63.4  of  this  chapter,  the  signed 
document  must  be  submitted  to  the 
Nuclear  Regulatorv  Commission, 
addressed  .ATTN:  Document  Control 
Desk;  Director,  CJffice  of  Nuclear 
Material  and  Safeguards;  U.S.  Nuclear 
Regulatorv  C^ommission.  Washington. 
D(;  20555-0001.  and  one  copv  to  the 
appropriate  .NRC  Resident  Inspector,  if 
one  has  been  assigned  to  the  site  or 
facilitv. 


PART  70— DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

■  I.i4  ThoauthontN  citatum  for  part  70 
is  revised  to  read  as  follows: 

Authority:  .Stn  s.  51.  53.  161.  182.  183.  68 
Stat  ^J4  mt)  ')48.  953.  934.  as  amended. 
-.M    .  (4   H  (  M,c    544.  as  amended  (42  U.S.C. 
Jin    Jir  i    _Jl)l    2232,  2233.  2282.  2297f); 
sees.  201.  as  amended,  202.  204,  206.  88  Stat. 
1242.  as  amended.  1244.  1245.  1246  (42 
U.S.C.  5841.  5842.  5845.  5846).  Sec.  193.  104 
Stat.  2833.  as  amended  bv  Pub.  L.  104-134. 
110  Stat.  1321.  1321-349  (42  U.S.C.  2243);   . 
sec.  1704.  112  Stat.  2750  (44  U.S.C.  3504 
note). 


Sections  70. 1|(  )  and  70.20a(b)  also  issued 
under  sees.  135.  141.  Pub.  L.  97-425.  96  Stat. 
2232.  2241  (42  I'.S  C.  1015,3.  101611.  Section 
70.7  also  issued  under  Pub.  L.  95-601.  sec. 
10.  92  Stat.  2951  (42  II.S.C   3851 1.  Section 
70.21(g)  also  issued  under  sec   122.  68  Stat. 
939  142  U.S.C.  2152).  Section  70.31  also 
issued  under  sec.  57d.  Pub.  L  9:1-377.  88 
Stat.  475  (42  U.S.C.  2077).  Sections  70.36  and 
70.44  also  issued  under  sec.  184.  68  Stat.  954. 
as  amended  (42  U.S.C.  2234).  Section  70.81 
also  i.ssued  under  sees.  186.  187.  RH  Stat.  955 
(42  U.S.C.  2236.  2237).  Section  70.82  also 
issued  under  sec.  108.  68  Stat  939,  as 
amended  (42  U.S.C  2138) 

■  M5   In  §  70  5.  paragraphs  (a](l)  and 
(al(2).  the  introductorv  text  of  paragraph 
(b).  and  the  last  sentences  of  paragraphs 
(b)(2)(i).  (b)(2)(ii),  (b)(2)(iii).and 
(b)(2)(iv)  are  revised  and  paragraphs 
(a)(3)  and  (a)(4)  are  added,  to  read  as 
fnjldws: 

§70.5    Communications. 

(a)  •   •  ' 

(1)  B\  mail  addressed  to:  ATTN: 
Document  Control  Dt\sk.  Director,  Office 
of  Nuclear  Material  Safetv  and 
Safeguards  or  Director,  Division  of 
Nuclear  Securitv,  Office  of  Nuclear 
Securitv  and  Incident  Response,  U.S, 
Nuclear  Regulatory  Commission, 
Washington.  DC  20335-0001. 

(2)  By  hand  deliverv  to  the  Director. 
Offic  e  of  .Niu  hvir  Material  Safety  and 
Safeguards  or  Director.  Division  of 
Nuclear  Security.  Office  of  Nuclear 
Securitv  and  Incident  Response  at  the 
NRCs  offic:es  at  1 1355  Rockville  Pike. 
Rockville.  Mar\  land. 

(3)  Where  practicable,  bv  electronic 
suhniission,  for  example,  via  Electronic 
Information  E\(  bange.  and  (^D-ROM. 
Electronic  submissions  must  be  made  in 
1  m  inner  th.it  enables  the  NRC  to 

receive,  read,  authenticate,  distribute, 
and  archive  the  siibmissum,  and  process 
an<l  retrieve  it  a  single  page  at  a  time. 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  bv  visiting 
the  NRCs  Web  site  <it  http:.'/ 
w'w-w. nrc.gov/sitf -hflp/t-w  html,  bv 
calling  (301)  413-6030.  by  e-mail  to 
EIE^mrc.gov.  or  bv  writing  tht;  (Jffice  of 
the  Chief  Information  Offictir.  U.S. 
\ii(  I'MP  Regulator\  Commission. 
Washington.  DC  20353-0001.  The 
guidance  discusses,  among  other  topics. 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  .ind  the 
treatmtMit  of  n(inpuhlic  information. 

(4)  (Classified  communications  shall 
be  transmitted  to  the  NRC  Headquarters' 
classified  mailing  address  as  specified 
in  appendix  .\  to  part  73  of  this  chapt(<r 
or  delivered  by  hand  in  accordance  with 
paragraph  (a)(2)  of  this  section. 

(b)  The  Commission  has  delegated  to  . 
the  four  Region, il  .Administratf)rs 
licensing  authority  tor  selected  parts  of 


its  decentralized  licensing  program  for 
nuclear  materials  as  described  in 
paragraph  (b)(1)  of  this  section.  Any 
communication,  report,  or  application 
covered  under  this  licensing  program 
must  be  submitted  to  the  appropriate 
Regional  Admmistrator,  The 
Administrator*  jurisdictions  and 
mailing  addresses  are  listed  in 
paragraph  (b)(2)  of  this  section. 


(i)  *    *   *  All  mailed  or  hand- 
delivered  inquiries,  communications, 
and  applications  for  a  new  license  or  an 
amendment  or  renewal  of  an  existing 
license  specified  in  paragraph  (b)(1)  of 
this  section  must  use  the  following 
address:  U.S.  Nuclear  Regulatory 
Commission,  Region  I,  Nuclear  Material 
Section  B,  475  Allendale  Road,  King  of 
Prussia,  Pennsylvania  19406-1415; 
where  e-mail  is  appropriate  it  should  be 
addressed  to 
RidsRgn  1  MailCenter@nrc.gov. 

(ii)  *   *   *  All  mailed  or  hand- 
delivered  inquiries,  communications, 
and  applications  for  a  new  license  or  an 
amendment  or  renewal  of  an  existing 
license  specified  in  paragraph  (b)(1)  of 
this  section  must  use  the  following 
address:  U.S.  Nuclear  Regulatorv 
Commission,  Region  II,  Material 
Licensing/Inspection  Branch,  Sam  Nunn 
Atlanta  Federal  Center,  Suite  23T85,  61 
Forsyth  Street,  SW.,  Atlanta.  GA  30303- 
8931;  where  e-mail  is  appropriate  it 
should  be  addressed  to 
RidsRgn2MailCenter@nrc.gov. 

(iii)  *   *    *  All  mailed  or  hand- 
delivered  inquiries,  communications, 
and  applications  for  a  new  license  or  an 
amendment  or  renewal  of  an  existing 
license  specified  in  paragraph  (b)(1)  of 
this  section  must  use  the  following 
address;  U.S.  Nuclear  Regulator}' 
Commission.  Region  III,  Material 
Licensing  Section,  801  Warrenville 
Road,  Lisle.  Illinois  60532-4351;  where 
e-mail  is  appropriate  it  should  be 
addressed  to 
RidsRgn.lMailCenter&nrc.gov. 

(iv)  *    *    *  All  mailed  or  hand- 
delivered  inquiries,  communications, 
and  applications  for  a  new  license  or  an 
amendment  or  renewal  of  an  existing 
license  specified  in  paragraph  (b)(1)  of 
this  section  must  use  the  following 
address:  U.S.  Nuclear  Regulatorv 
Commission,  Region  I\^  Material 
Radiation  Protection  Section,  611  Rvan 
Plaza  Drive,  Suite  400,  Arlington,  Texas 
7601 1—4003;  where  e-mail  is 
appropriate  it  should  be  addressed  to 
RidsRgn4MailCenter@nrc.gov. 

m  136.  In  §  70.7.  paragraph  (e)(3)  is 
revised  to  read  as  follows: 
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§  70.7    Employee  protection. 

*         *         *         *  ■      * 

(e)  *    *    * 

(3)  Copies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  Regional 
Administrator  of  the  appropriate  U.S. 
Nuclear  Regulatory  Commission 
Regional  Office  listed  in  appendix  D  to 
part  20  of  this  chapter,  by  calling  (301) 
415-5877.  via  e-mail  to  forms@nrc.gov, 
or  by  accessing  the  NRC  Web  site  at 
bttp://\^^^'w.n^c.gov  and  selecting  forms 
from  the  index  found  on  the  home  page. 


■  137.  In  §  70.20b,  paragraphs  (f)(1), 
(f)(2)(ii).  and  {f)(2)(iii)  are  revised  to 
as  follows: 


read 


§  70.20b    General  license  for  carriers  of 
transient  shipments  of  formula  quantities  of 
strategic  special  nuclear  material,  special 
nuclear  material  of  moderate  strategic 
significance,  special  nuclear  material  of  low 
strategic  significance,  and  Irradiated 
reactor  fuel. 

Ik  *  *  *  * 

(f)(1)  Persons  generally  licensed  under 
this  section,  who  plan  to  carry  transient 
shipments  with  scheduled  stops  at 
United  States  ports,  shall  notify  in 
writing  the  Director,  Division  of  Nuclear 
Security,  Office  of  Nuclear  Security  and 
Incident  Response,  using  an  appropriate 
method  listed  in  §  70.5(a).  Classified 
notifications  shall  be  sent  to  the  NRC 
headquarters  classified  mailing  address 
listed  in  appendix  A  to  part  73  of  this 
chapter. 

(2)  *    *    * 

(ii)  The  NRC  Headquarters  Operations 
Center  shall  be  notified  by  telephone  at 
least  2  days  before  conunencement  of 
the  shipment  at  the  numbers  listed  in 
appendix  A  to  part  73  of  this  chapter. 
Classified  notifications  shall  be  made  by 
secure  telephone. 

(iii)  The  NRC  Headquarters 
Operations  Center  shall  be  notified  by 
telephone  of  schedule  changes  greater 
than  ±6  hours  at  the  numbers  listed  in 
appendix  A  to  part  73  of  this  chapter. 
Classified  notifications  shall  be  made  by 
secure  telephone. 
***** 

■  138.  In  §  70.21,  paragraphs  (a)(1)  and 
(a)(2)  are  revised  to  read  as  follows: 

§70.21     Filing. 

(a)(1)  A  person  may  apply  for  a 
license  to  possess  and  use  special 
nuclear  material  in  a  plutonium 
processing  or  fuel  fabrication  plant,  or 
for  a  uranium  enrichment  facility 
license,  by  filing  the  application  with 
the  Director  of  the  NRC's  Office  of 
Nuclear  Material  Safety  and  Safeguards 
in  accordance  with  the  instructions  in 
§  70.5(a).  If  the  application  is  on  paper 
or  CD-ROM,  only  one  copy  need  be 


provided.  If  the  application  is  to  be 
submitted  electronically,  see  guidance 
for  electronic  submissions  to  the 
Commission. 

(2)  A  person  may  apply  for  any  other 
license  issued  under  this  part,  by  filing 
the  application  in  accordance  with  the 
instructions  in  §  70.5(a).  If  the 
application  is  on  paper,  only  one  copy 
need  be  provided.  If  the  application  is 
to  be  submitted  electronically,  see 
guidance  for  electronic  submissions  to 
the  Commission. 
***** 

■  139.  In  §  70.32,  the  second  sentence  of 
the  introductory  text  of  paragraph  (c)(2). 
the  last  sentences  of  paragraphs  (d).  (e). 
and  (g).  and  the  third  sentence  of 
paragraph  (i)  are  revised  to  read  as 
follows: 

§  70.32    Conditions  of  licenses. 

***** 

(c)  *   *   * 

(2)  *   *   *  Licensees  located  in  all  four 
Regions  as  indicated  in  appendix  A  of 
part  73  of  this  chapter  shall  furnish  to 
the  Director,  Division  of  Nuclear 
Security,  Office  of  Nuclear  Security  and 
Incident  Response,  using  an  appropriate 
method  listed  in  §  70.5(a).  a  report 
containing  a  description  of  each  change 
within: 
***** 

(d)  *   *   *  Within  two  months  after 
each  change,  a  report  containing  a 
description  of  the  change  must  be 
furnished  to  the  Director  of  the  NRC's 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  using  an  appropriate 
method  listed  in  §  70.5(a):  and  a  copy 
must  be  sent  to  the  appropriate  NRC 
Regional  Office  shown  in  appendix  A  to 
part  73  of  this  chapter. 

(e)  *   *   *  The  licensee  shall  maintain 
records  of  changes  to  the  plan  made 
without  prior  Commission  approval,  for 
three  years  from  the  effective  date  of  the 
change,  and  shall,  within  two  months 
after  the  change  is  made,  furnish  a 
report  containing  a  description  of  each 
change  to  the  Director.  Division  of 
Nuclear  Security.  Office  of  Nuclear 
Security  and  Incident  Response:  the 
report  may  be  sent  using  an  appropriate 
method  listed  in  §  70.5(a).  and  a  copy  of 
the  report  must  be  sent  to  the 
appropriate  NRC  Regional  Office  shown 
in  appendix  A  to  part  73  of  this  chapter. 
***** 

(g)  *   *   *  The  licensee  shall  maintain 
each  change  to  the  plan  made  without 
prior  approval  as  a  record  during  the 
period  for  which  possession  of  a 
formula  quantity  of  special  nuclear 
material  is  authorized  under  a  license 
and  retain  the  superseded  portion  for  3 
years  after  the  effective  date  of  the 


change,  and  shall,  within  60  days  after 
the  change  is  made,  furnish  a  report 
containing  a  description  of  each  change 
to  the  Director  of  Nuclear  Material 
Safety  and  Safeguards:  the  report  may 
be  sent  using  an  appropriate  method 
listed  in  §  70.5(a),  and  a  copy  of  the 
report  must  be  sent  to  the  Regional 
Administrator  of  the  appropriate  NRC 
Regional  Office  as  specified  in  appendix 
A  to  part  73  of  this  chapter. 
***** 

(i)  *   *   *  Within  six  months  after  each 
change  is  made,  the  licensee  shall,  using 
an  appropriate  method  listed  in 
§  70.5(a),  furnish  the  Director.  Division 
of  Nuclear  Security,  Office  of  Nuclear 
Security  and  Incident  Response,  a  copy 
of  each  change,  with  copies  to  the 
appropriate  NRC  Regional  Office 
specified  in  appendix  D  to  part  20  of 
this  chapter  and  to  affected  offsite 
response  organizations.  *   *   * 
***** 

■  140.  In  §  70.50.  the  third  sentence  of 
the  introductory  text  of  paragraph  (c)(2) 
is  revised  to  read  as  follows: 

§  70.50     Reporting  requirements. 

***** 

(c)  *    *    * 

(2)  *   *   *  These  written  reports  must 
be  sent  to  the  NRC's  Document  Control 
Desk,  using  an  appropriate  method 
listed  in  §  70.5(a).  with  a  copy  to  the 
appropriate  NRC  regional  office  listed  in 
appendix  D  to  part  20  of  this  chapter. 


■  141.  Section  70.59  is  revised  to  tead  as 
follows: 

§70.59     Effluent  monitoring  reporting 
requirements. 

Within  60  days  after  Januar\^  1  and 
Julv  1  of  each  year,  and  using  an 
appropriate  method  listed  in  §  70.5(a). 
each  licensee  authorized  to  possess  and 
use  special  nuclear  material  for 
processing  and  fuel  fabrication,  scrap 
recovery,  conversion  of  uranium 
hexafluoride,  or  in  a  uranium 
enrichment  facility  shall  submit  a  report 
addressed:  ATTN:  Document  Control 
Desk,  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory'  Commission. 
Washington.  DC  20555-0001.  with  a 
copy  to  the  appropriate  NRC  Regional 
Office  shown  in  appendix  D  to  part  20 
of  this  chapter.  The  report  must  spocif\' 
the  quantity  of  each  of  the  principal 
radionuclides  released  to  unrestricted 
arenas  in  liquid  and  gaseous  effluents 
during  the  previous  six  months  of 
operation,  and  such  other  information 
as  the  Commission  may  require  to 
estimate  maximum  potential  annual 
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radiation  doses  to  the  public  resulting 
from  effluent  releases   If  qiiantities  of 
radioactive  materials  released  during 
the  reporting  periods  are  significantly 
above  the  licensee's  design  objectives 
previouslv  reviewed  as  part  of  the 
licensing  action,  the  report  must  cover 
this  specifically  On  the  basis  of  these 
reports  and  any  additional  information 
the  Commission  may  obtain  from  the 
licensee  or  others,  the  (Commission  mav 
from  time  to  time  requir*'  the  licensee  tf) 
take  such  action  as  the  Commission 
deems  appropriate. 

PART  71— PACKAGING  AND 
TRANSPORTATION  OF  RADIOACTIVE 
MATERIAL 

■  142.  The  authoritv  citation  for  part  "  1 
is  revised  to  read  a.s  follows: 

Authority:  Sees.  53.  57.  62.  63.  81.  161. 
182.  18J,  68  Stat   910.  932.  933.  935.  948 
953,  954.  as  ameruit^d.  sec.  1701.  106  Stat 
2951.  2952.  2953  (42  V.S.C.  2073.  2077,  2092 
2093,  2111.  2201,  2232,  2233,  22970:  sees 
201,  ds  amnnded   202   206.  88  Stat.  1242.  as 
amended,  1244.  1246  (42  U,S,C.  5841.  5842. 
5846).  sec.  1704,  112  Stat.  2750  (44  U.S.C, 
3504  note) 

Section  71.97  also  issued  under  sec.  301, 
Pub.  L.  96-295.  94  Stat.  789-790. 

■  143ln^7l,l.  paragraph  (a)  is  revised 
to  read  as  follows: 

§71.1     Communications  and  records. 

(a)  Except  where  otherwise  specified, 
all  communications  and  reports 
concerning  the  reguldtions  in  this  part 
and  applications  filed  undiT  them 
should  be  sent  by  mail  addressed: 
.\TTN:  Document  Control  Desk, 
[hrector.  Spent  Fuel  Project  (Jffice. 
Office  of  .\uclear  Material  .Safetv  and 
Safeguards.  L'.S.  Nuclear  Regulatorv 
Commission.  Washington.  DC  20.5,55- 
0001,  bv  hand  deliverv  to  the  \'RC  s 
offices  at  1  1555  Rockville  Pike, 
Rockville.  Maryland;  or,  where 
practicable,  by  electronic  suhmissitm, 
for  example,  via  Electronic  InformatiiJii 
Exchange,  or  CD-RO.M.  Electrtmic 
submissions  must  be  made  in  a  manner 
that  enables  the  NRC  to  receive,  read, 
authenticate,  distribute,  and  archive  the 
submission,  and  process  and  retrieve  it 
a  single  page  at  a  time.  Detailed 
guidance  on  making  electronic 
submissions  can  be  obtained  bv  visiting 
the  NRC's  Web  site  at  http.// 
iv\\"iv.nrc.gov/site-belp/cif.htinl,  bv 
calling  (301)  415-6030.  bv  e-mail  to 
EJETi.nrv  qor.  nr  bv  writing  the  Office  of 
the  Chief  Informathin  Oflic  er,  I'S. 
Nuclear  Regulator\-  CCommission. 
Washington.  DC  20555-0001   The 
guidance  discuss(!s,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 


of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 
«         *         «  «         * 

■  144.  In  §  71.12.  paragraph  (c)(3J  is 
revised  to  read  as  follows: 

§71.12    General  license:  NRC-approved 
package 

•  •  «         *         * 

(c)  *    *    * 

(3)  Before  the  licensee's  first  use  of 
the  package,  submits  in  writing  to: 
.\TTN:  Document  (Control  Desk. 
Director.  Spent  l-'uel  Project  Office, 
Office  of  Nuclear  Material  Safety  and 
Safeguarfls.  using  an  appropriate 
method  listed  in  *}  7  1. 1(a),  the  licensee's 
nanit-  and  license  number  and  the 
package  identificatum  number  specified 
in  the  package  approval. 
***** 

■  145.  In  i^  71  95,  the  introductory  text  is 
re\ised  to  read  as  follows: 

§71.95    Repons. 

Using  an  appropriate  method  listed  in 
§71.1  fa),  the  licensee  shall  report  to: 
ATTN:  Document  (Control  Desk. 
Director,  Spent  P'uel  Project  Office. 
Office  of  Nik  lear  Material  Safetv  and 
Safeguards  within  .H)  days — 
***** 

■  14()  In  4}  71.97,  the  introductory  text  of 
paragraph  (c)(3)  is  revised  to  read  as 

follows: 

§  71 ,97     Advance  notification  of  shipment 
of  Irradiated  reactor  fuel  and  nuclear  waste. 

(c)  *   *    * 

(3)  A  notification  delivered  bv  anv 
other  means  than  mail  must  reach  the 
office  of  the  governor  or  of  the 
governor's  designee  at  l(>ast  4  days 
before  the  beginning  of  the  7-dav  period 
during  which  departure  of  the  shipment 
is  estimated  to  (u cur. 


■  147  In*?  71  101,  the  last  sentenceof 
jiiragrajih  (c)  is  revised  to  read  as 

tnllows 

§71.101     Quality  assurance  requirements. 

*         *         *  *  ^ 

(c)  *    *    *  Using  an  appropriate 
method  listed  in  §  71  1(a),  each  licensee 
shall  file  a  description  of  its  qualitv 
assurance  jirograni.  including  a 
discussion  of  which  requirements  of 
this  subpart  are  applicable  and  how 
they  will  be  satisfied,  bv  submitting  the 
description  to:  ATTN:  Document 
(Control  Desk.  Director.  Spent  Fuel 
Project  Office.  (Office  of  Nuclear 
Material  Safely  and  Safeguards. 


PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL,  HIGH-LEVEL 
RADIOACTIVE  WASTE,  AND 
REACTOR-RELATED  GREATER  THAN 
CLASS  C  WASTE 

■  148.  The  authority  citation  for  part  72 
is  revised  to  read  as  follows: 

Authority:  Sees.  51.  53.  57.  62.  63,  65.  69, 
81,  161.  182.  183.  184.  186.  187.  189.  68  Stat. 
929.  930.  932.  933.  934.  935,  948.  953.  954. 
955.  as  amended:  sec.  234.  83  Stat.  444,  as 
amended  (42  U.S.C.  2071,  2073,  2077.  2092, 
2093.  2095,  2099,  2111.  2201.  2232.  2233 
2234.  2236.  2237.  2238,  2282);  sec.  274,  Pub. 
L.  86-373.  73  Stat.  688.  as  amended  (42 
C.S.C.  2021):  sec.  201,  as  amended;  202.  206. 
88  Stat   1242,  as  amended;  1244,  1246  (42 
U,S,C.  5841.  5842.  5846):  Pub.  L.  95-601.  sec. 
10.  92  Stat.  2951.  as  amended  bv  Pub,  L,  102- 
486.  sec.  7902,  106  Stat.  3123  (42  U.S.C. 
5851);  sec.  102,  Pub,  L,  91-190.  83  Stat.  853 
(42  U.S.C.  4332);  sees.  131.  132.  133.  135. 
137,  141.  Pub.  L.  97-425.  96  Stat.  2229.  2230. 
2232.  2241:  sec.  148.  Pub.  L.  100-203.  101 
Stat    1330-235  (42  U'.S.C.  10151.  10152. 
10153.  10155.  10157,  10161.  10168):  sec. 
1704.  112  Stat,  2750  (44  U.S.C.  3504  note). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c),  (d),  Pub,  L,  100-203,  101 
Stat.  1330-232.  1330-236  (42  U.S.C. 
10162(b),  10168(c),  (d)).  Section  72.46  also 
issued  under  see.  189,  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134.  Pub.  L.  97-425.  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g),  Pub.  L.  100-203. 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  )  also  issued  under  sees.  2(2).  2(15), 
2(19).  117(a|,  141(h).  Pub.  L.  97-425.  96  Stat. 
2202.  2203.  2204.  2222,  2224  (42  U.S.C. 
10101,  10137(a).  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133.  98  Stat.  2230 
(42  U.S.C.  10153)  and  see.  218(a).  96  Stat. 
2252  (42  U.S.C.  10198). 

■  149.  Section  72.4  is  revised  to  read  as 
follows. 

§  72.4    Communications. 

Except  where  otherwise  specified,  all 
communications  and  reports  concerning 
the  regulations  in  this  part  and 
applications  filed  under  them  should  be 
sent  by  mail  addressed:  ATTN: 
Document  (Control  Desk,  Director.  Spent 
Fuel  Project  (Jffice.  (Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulator^'  Commission. 
Washington.  DC  20555-0001;  by  hand 
delixerv  to  the  NRC's  offices  at  One 
White  Flint  North.  11555  Rockville 
Pike.  Rockville.  Maryland  between  7:30 
a.m.  and  4:15  p.m.  eastern  time;  or, 
where  practicable,  by  electronic 
submission,  for  example,  via  Electronic 
Information  Exchange,  or  CD-R(JM. 
Electronic  submissions  must  be  made  in 
a  manner  that  enables  the  NRC  to 
receive,  read,  authenticate,  distribute, 
and  archive  the  submission,  and  process 
and  retrieve  it  a  single  page  at  a  time. 


Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www. nrc.gov/site-help/eie. html,  by 
calling  (301)  415-6030,  by  e-mail  to 
ElE@nrc.gov.  or  by  writing  the  Office  of 
the  Chief  Information  Officer,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
(if  electronic  signatures,  and  the 
treatment  of  nonpublic  information.  If 
the  submission  deadline  date  falls  on  a 
Saturday,  or  Sunday,  or  a  Federal 
holiday,  the  next  Federal  working  day 
becomes  the  official  due  date. 

■  150.  In  §72.10,  paragraph  (e)(2)  is 
revised  to  read  as  follows: 

§  72.1 0    Employee  protection. 

***** 

(e)  *    *   * 

(2)  Copies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  Regional 
Administrator  of  the  appropriate  U.S. 
Nuclear  Regulatory  Commission 
Regional  Office  listed  in  appendix  D  to 
part  20  of  this  chapter,  by  calling  (301) 
415-5877.  via  e-mail  \.o  forms@nrc.gov, 
or  by  visiting  the  NRC's  Web  site  at 
http://wv\'w. nrc.gov  and  selecting  forms 
from  the  index  found  on  the  home  page. 
***** 

■  151.  In  §  72.16,  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

§  72.16    Filing  of  application  for  specific 

license. 

(a)  Place  of  filing.  Each  application  for 
a  license,  or  amendment  thereof,  under 
this  part  should  be  filed  with  the 
Director  of  the  NRC's  Spent  Fuel  Project 
Office,  Office  of  Nuclear  Material  Safety 
and  Safeguards  in  accordance  with 
§72.4. 
***** 

(c)  Copies  of  application  on  paper  or 
CD-ROM.  If  the  application  is  on  paper, 
it  must  be  the  signed  original.  The 
applicant  shall  maintain  the  capability 
to  generate  additional  copies  for 
distribution  in  accordance  with 
instruction  from  the  Director  or  the 
Director's  designee. 
***** 

■  152.  In  §  72.44,  the  third  sentence  of 
paragraph  (f)  is  revised  to  read  as 
follows: 

§  72.44    License  conditions. 

***** 

(f)  *   *   *  Within  six  months  after  any 
change  is  made,  the  licensee  shall 
submit,  in  accordance  with  §  72.4,  a 
report  containing  a  description  of  any 
changes  made  in  the  plan  addressed  to 
Director,  Spent  Fuel  Project  Office, 


Office  of  Nuclear  Material  Safety  and 
Safeguards.  U.S.  Nuclear  Regulatory 
Commission,  with  a  copy  to  the 
appropriate  NRC  Regional  Office  shown 
in  appendix  D  to  part  20  of  this  chapter. 
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period  of  three  years  from  the  date  of 
the  change,  and  shall,  within  two 
months  after  the  change  is  made,  submit 
a  report  addressed  to  Director.  Spent 
Fuel  Project  Office.  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission,  in 
accordance  with  ^  72.4.  containing  a 
descriptiim  of  each  change.  A  copy  of 
the  report  must  be  sent  to  the  Regional 
Administrator  of  the  appropriate  NRC 
Regional  Office  specified  in  appendix  A 
to  part  73  of  this  chapter. 
■  157.  In  §  72.248.  paragraphs  (c)(1)  and 
(c)l2)  are  revised  to  read  as  follows; 


■  153.  In  §  72.70,  paragraphs  (c)(1)  and 
(c)(2)  are  revised  to  read  as  follows: 

§72.70    Safety  analysis  report  updating. 

***** 

(c)(1)  The  update  of  the  FSAR  must  be 
filed  in  accordance  with  §  72.4.  If  the 
update  is  filed  on  paper,  it  should  be 
filed  on  a  page-replacement  basis;  if 
filed  electronically,  it  should  be  filed  on 
a  full  replacement  basis.  See  Guidance 
for  Electronic  Submissions  to  the 
Commission  at  http://wv^-w. nrc.gov/site- 
help /eie. html. 

(2)  A  paper  update  filed  on  a  page- 
replacement  basis  must  include  a  list 
that  idantifies  the  current  pages  of  the 
FSAR  following  page  replacement.  If  the 
update  is  filed  electronically  on  a  full 
replacement  basis,  it  must  include  a  list 
of  changed  pages. 
*         *         *         *         * 

■  154.  In  §  72.76,  the  second  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  72.76    Material  status  reports. 

(a)  *   *    *  Copies  of  these  instructions 
may  be  obtained  either  by  writing  the 
U.S.  Nuclear  Regulatory  Commission. 
Division  of  Nuclear  Security.  Office  of 
Nuclear  Security  and  Incident 
Response,  Washington.  DC  20555-0001. 
by  e-mail  to  RidsNsirDns@nrc.gov.  or  by 
calling  (301)  415-7298.  *    *    *^ 
***** 

■  155.  In  §  72.78,  the  second  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§72.78    Nuclear  material  transfer  reports. 

(a)  *   *   *  Copies  of  these  instructions 
may  be  obtained  either  by  writing  the 
U.S.  Nuclear  Regulatory  Commission. 
Division  of  Nuclear  Security.  Office  of 
Nuclear  Securitv  and  Incident 
Response.  Washington.  DC  20555-0001, 
bv  e-mail  to  RidsNsirDns@nrc.gov.  or  b\ 
calling  (301)  415-7298.  *    *    * 
***** 

■  156.  In  §  72.186.  the  second  sentence 
of  paragraph  (b)  is  removed  and  two 
sentences  are  added  in  its  place  to  read 
as  follows; 

§72.186    Change  to  physical  security  and 
safeguards  contingency  plans. 

***** 

(b)  *   *   *  The  licensee  shall  maintain 
records  of  changes  to  any  such  plan 
made  without  prior  approval  for  a 


§  72.248    Safety  analysis  report  updating. 

„  *  <  *  * 

(c)(lj  The  update  of  the  FSAR  must  be 
filed  in  accordance  with  §  72.4.  If  the 
update  is  filed  on  paper,  then  it  should 
be  filed  on  a  page-replacement  basis;  if 
filed  electronically,  it  should  be  filed  on 
a  full  replacement  basis.  See  Guidance 
for  Electronic  Submissions  to  the 
Commission  at  http://www.nrc.gov/site- 
help/eie.html. 

[2]  A  paper  update  filed  on  a  page- 
replacement  basis  must  include  a  list 
that  identifies  the  current  pages  of  the 
FSAR  following  page  replacement.  If  the 
update  is  filed  electronically  on  a  full 
replacement  basis,  it  must  include  a  list 
of  changed  pages. 


PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

■  158.  The  authority  citation  for  part  73 
is  revised  to  read  as  follows: 

Authority:  Sees.  53.  161.  68  Stat.  930.  948, 
as  amended,  sec.  147.  94  Stat.  780  (42  U.S.C. 
2073.  2167.  22011;  sec.  201.  as  amended.  204. 
88  Stat.  1242.  as  amended.  1245.  sec.  1701. 
106  Stat.  2951.  2952.  2953  (42  U.S.C.  5841. 
5844.  22970:  sec.  1704.  112  Stat.  2750  (44 
I'.S.C.  3504  note) 

Section  73.1  also  issued  under  sees.  1.35. 
141.  Pub.  L.  97^25.  96  Stat.  2232.  2241142 
V.S.C..  10155.  10161 1.  Section  73.37(fl  also 
issued  under  sec.  301.  Pub.  L.  96-295.  94 
Stat.  789  142  I '.S.C   5841  note).  Section  73.57 
is  issued  under  sec  606,  Pub.  L.  99-399.  100 
Stat.  876  (42  U.S.C.  21691. 

■  159.  Section  73.4  is  revised  to  read  as 

follows: 

§73.4    Communications. 

Except  where  otherwise  specified,  all 
communications  and  reports  concerning 
the  regulations  in  this  part  and 
applications  filed  under  them  should  be 
sent  as  follows: 

(a)  By  mail  addressed  to:  ATTN: 
Document  Control  Desk.  Director,  Office 
of  Nuclear  Reactor  Regulation.  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  or  Director.  Division  of 
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Nu(  k-ar  Sec  uritv.  Offic  e  of  Nuclear 
Seciiritv  and  Incident  Rt'spons(^  as 
appropriate.  U.S  Nuclear  Rpgulatorv 
( jimnu-isiun.  Washinytoii.  DC  2055n- 
0001 

lb)  Bv  hand  dflivfT>.t()  the  NRC's 
iiffire.s  at  1  155.5  Rm  kvillf  Pike, 
RrxkviUe,  Mar\  land, 

Ic  !  W'hert'  prat  tu  able,  h\  t'l<'ftroni( 
■^ubniissmn.  for  example,  Klfctrnnu 
Inforniatmn  Kxchange.  or  CD-ROM 
Flectrunic  submis.sions  mu.st  be  made  m 
I  manner  that  enables  the  .\R(!  tu 
re(  ei\t\  read.  authentic:ate.  distribute. 
and  archive  the  submission,  and  process 
and  retrieve  it  a  single  page  at  a  time. 
Detailed  guidance  on  making  electronic 
submissions  can  be  dbt.uned  by  visiting 
the  NRC's  Web  site  at  http:// 
www  nrc.i^ov/site-help/pie. html,  bv 
calling  (.Wl)  415-6030.  by  e-mail  to 
EIE<inn  ^o\ .  or  bv  writing  the  Office  of 
the  Chief  Information  Officer.  U.S. 
Nuclear  Regulatorv  Commission, 
Washington.  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
(if  electronic  signatures,  and  the 
treatment  of  nonpublir  information. 

(d)  Classified  communications  shall 
be  transmitted  to  the  NRCi  Headquarters' 
classified  mailing  address  as  specified 
in  appendix  A  to  part  73  of  this  chapter 
>r  delivered  bv  hand  in  accordance  with 
tins  paragraph. 

■  160.  In  §  73.57,  paragraphs  (a)(2),  and 
(alt 3),  the  first  and  second  sentences  of 
paragraph  (d)(1).  the  second  and  fourth 
sentences  of  paragraph  (d)(2),  the  second 
and  third  sentences  of  paragraph  (d)(3), 
and  paragraphs  (d)(4)  and  (f)(5)  are 
revised  to  read  as  follows 

§73.57     Requirements  for  criminal  history 
checks  of  individuals  granted  unescorted 
access  to  a  nuclear  power  facility  or  access 
to  Safeguards  Information  by  power  reactor 
licensees. 

(2)  Each  applicant  for  a  license  to 
operate  a  nuclear  power  reactor  under 
part  50  of  this  chapter  shall  submit 
fingerprints  for  those  individuals  who 
have  or  will  have  access  to  Safeguards 
Information. 

(3)  Prior  to  receiving  its  operating 
license,  each  applicant  for  a  license  to 
operate  a  nuclear  power  reactor 
pursuant  to  part  50  of  this  chapter  mav 
submit  fingerprints  for  those  individuals 
who  will  require  unescorted  access  to 
the  nuclear  power  facility. 

*  *  •  *  * 

(d)  ■    •    • 

(1)  For  the:  purpose  of  complving  with 
this  section,  licensees  shall,  using  an 
appropriate  method  listed  in  *»  73.4. 
submit  to  the  NRC's  Division  of 
Facilities  and  Security.  Mail  Stop 
T-6E46,  fine  completed,  legible 


standard  fingt>rprint  card  (Form  F'D-258, 
ORIMDNRCOOOZ)  or.  where 
pr,t(  ti(  <ible,  other  fingerprint  record  for 
e,ii  h  indn  iducil  requiring  unescorted 
ti(  ( t's>  to  the  lUK  lear  power  facility  or 
.!(  1  ess  to  Safeguards  Information,  to  the 
I)in'(  tor  of  the  .\'RC's  Division  of 
1mi  ilities  ,111(1  Securitv.  marked  for  the 
.itteiitioii  (il  the  Duision's  Oiminal 
Histor\  (hei  k  .Section.  Copies  of  these 
forms  mav  be  obtained  by  writing  the 
Office  of  the  Chief  hiformation  Officer. 
1    S,  Nucle.ir  KegulatoTN'  Commission, 
Washington.  [H    20555-0001.  bv  calling 
(301 )  415-5H77.  or  by  e-mail  to 
fonnsv.iin   i^ov  Cuidanc:e  on  wh.it 
alternative  formats  might  he  prac  tu  able 
is  referenced  in  t>  7  1  4    "    '    ' 

(2)*  *  *  Am  Form  Fn-25K  or.ith.T 
fingerprint  vi  mil  i  iint.iiniiit;  omissions 
or  evident  •■:  im  ■>  will  be  returned  to  the 
licens''!' tm  I  niii'(  tmiis  *  '  '  The  one 
free  ri'Mrt,'iiu>sion  must  hiiM'  the  FBI 
I  I  in^.ii  tion  Control  Number  rrflectt^d 
on  the  resubmission.  *    '    ' 

(3)  *    *    *  Licensees  shall  siihinit 
payment  with  the  application  lor  the 
processing  of  fingi^rprints  through 
corporate  check,  i  ertified  (heck, 
cashier's  che(  k   niniiev  order,  (ir 
electronic  pa\rnent    m.idi'  |).i\able  to 
"U.S.  NRC"  (toi  -4111(1. mi  !■  nil  niakin.u 
electroni(   [Mvnunts,  (  ont.ii  t  the 
Security  Br.iiu  h,  Duisioii  ot  F.icilities 
and  Security,  at  (301)  415-7404).  The 
amount  of  the  fee  is  the  user  foe  for 
processing  fingerprints  submitted  b\  the- 
Nuclear  Regulatorv  Commission  on 
behalf  of  nuclear  power  plants  charged 
by  the  FBI  for  each  fingerprint  card  or 
other  fingerprint  record    *    *    ' 

(4)  The  Commission  will  Inrward  to 
thr  ^iibnntting  licensee  ,ill  data  received 
tmiii  tilt!  FBI  as  a  result  ot  the  licensee's 
application(s)  for  crimin.d  historv 
checks,  to  include  tin-  FBI  tinuerprmt 
record. 

*         «         *         *         * 

(f)  *    *    * 

(5)  The  licensee  ^ll,lll  rel.iin  all 
fingerprint  and  criimii.il  historv  records 
received  from  the  1-BI.  or  .i  (.o}iv  if  the 
individual's  file  h.is  been  transterred,  on 
an  individual  (including  dat.i  indicating 
no  record)  for  1  year  after  termination  or 
denial  of  unescorted  access  to  the 
nuclear  power  facility  or  i(.c:ess  to 
Safeguards  Information. 

■  161.  In  §  73.72.  paragraphs  (a)(1), 
(a)(4),  and  {a)(5)  are  revised  to  rcid  as 
follows- 

§  73.72     Requirement  for  advance  notice  of 
shipment  of  formula  quantities  of  strategic 
special  nuclear  material,  special  nuclear 
material  of  moderate  strategic  significance, 
or  Irradiated  reactor  fuel. 

Id)  •    •    • 

(1)  .\iiiih  111  writing  the  Director, 
Di\  isioii  nt  \u(  livir  Se(  iiritv.  Office  of 


Nuclear  Security  and  Incident 
Response,  using  any  appropriate 
method  listed  in  §  73.4.  Classified 
notifications  shall  be  sent  to  the  NRC 
headquarters  classified  mailing  address 
listed  in  appendix  A  to  this  part. 
***** 

(4j  The  NRC  Headquarters  Operations 
Center  shall  be  notified  by  telephone  at 
least  2  da\  s  before  commencement  of 
the  shipment  at  the  phone  numbers 
listed  in  appendix  A  to  this  part. 
Classified  notifications  shall  be  made  bv 
secure  teleph(me 

!5)  The  NR(^  Htiadquartcrs  Operations 
C(mter  shall  be  notified  by  telephone  of 
sc  hedule  changes  greater  than  ±  6  hours 
.^t  the  numbers  listed  in  appendix  A  to 
this  part.  Classified  notifications  shall 
be  made  by  secure  telephone. 
***** 

■  162.  In  «?  73.73.  paragraphs  (a)(1)  and 
(b)  are  revised  to  read  as  follows: 

§  73.73     Requirement  for  advance  notice 
and  protection  of  export  shipments  of 
special  nuclear  material  of  low  strategic 
significance. 

(a)  *    *    * 

( 1 )  Notify  in  writing  the  Director, 
Division  of  Nuclear  Security,  Office  of 
Nuclear  Security  and  Incident 
Response,  using  any  appropriate 
method  listed  in  §  73,4; 
***** 

(b)  A  licenscf!  who  needs  to  amend  a 
written  advance  notification  requiri^d  by 
paragraph  (a)  of  this  sectitm  may  notify 
the  NRC  Headquarters  Operations 
O^nter  by  telephone  at  the  numbers 
listed  in  appt^ndix  A  to  this  part, 

■  163,  In  4?  73,74.  paragraphs  (a)(1)  and 
(b)  are  revised  to  read  as  follows: 

§  73.74     Requirement  for  advance  notice 
and  protection  of  Import  shipments  of 
nuclear  material  from  countries  that  are  not 
party  to  the  Convention  on  the  Physical 
Protection  of  Nuclear  Material. 

(aj  *    *    * 

(1)  Notify  in  writing  the  Director, 
Division  of  Nuclear  Security.  Office  of 
.NucU;ar  Sec:urity  and  Incident 
Response,  using  an\'  appropriate 
method  listed  in  *?  73,4; 

(b)  A  licensee  who  needs  to  amend  a 
written  advance  notific:ation  required  bv 
paragraph  (a)  of  this  section  may  notify 
the  NRC  Headquarters  Operations 
Cent(>r  by  teli>ph(me  at  the  nunibc>rs 
listed  in  appendix  A  to  this  part. 
***** 

■  164,  Appendix  A  to  part  73  is  revi.sed 
to  read  as  follows: 

Appendix  A  to  Part  73 — U.S.  Nuclear 
Regulatory  Commission  Offices  and 
Classified  Mailing  Addresses 
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Address 


Telephone  (24  hour) 


E-Mail 


NRC  Headquarters  Operations 
Center 

Region  I:  Connecticut,  Delaware, 
District  of  Columbia,  Maine, 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New 
York,  Pennsylvania,  Rhode  Is- 
land, and  Vermont 

Region  II:  Alabama,  Florida,  Geor- 
gia, Kentucky,  Mississippi,  North 
Carolina,  Puerto  Rico,  South 
Carolina,  Tennessee,  Virginia, 
Virgin  Islands,  and  West  Virginia 

Region  III:  Illinois,  Indiana,  Iowa, 
Michigan,  Minnesota.  Missouri, 
Ohio  and  Wisconsin 

Region  IV:  Alaska,  Arizona,  Arkan- 
sas, California,  Colorado,  Ha- 
waii. Idaho,  Kansas,  Louisiana, 
Montana,  Nebraska,  Nevada, 
New  Mexico,  North  Dakota, 
Oklahoma.  Oregon,  South  Da- 
kota, Texas,  Utah,  Washington, 
Wyoming,  and  the  U.S.  terri- 
tories and  possessions  in  the 
Pacific 


I 


USNRC,  Division  of  Incident  Re- 
sponse Operations,  Wash- 
ington, DC  20555-0001 . 

USNRC,  Region  I,  475  Allendale 
Road,  King  of  Prussia,  PA 
19406-1415. 


USNRC,  Region  II,  Sam  Nunn  At- 
lanta Federal  Center,  Suite 
23T85,  61  Forsyth  Street,  SW. 
Atlanta,  GA  30303-8931 . 

USNRC,        Region        III,        801 

Warrenville     Road,     Lisle,     IL 

60532^*351 . 
USNRC,    Region    IV,    611    Ryan 

Plaza  Drive,  Suite  400,  Ariing- 

ton.TX  76011-4005. 


(301)  816-5100,  (301)  951-0550, 
(301)816-5151  (fax). 

(610)  337-5000.  (800)  432-1156. 
TDD:  (301)  415-5575. 


(404)  562^400.  (800)  877-8510. 
TDD:  (301)  415-5575. 


(630)  829-9500,  (800)  522-3025, 
TDD:  (301)  415-5575. 

(817)  860-8100,  (800)  952-9677. 
TDD:  (301)415-5575. 


HOOWnrc.gov 


RidsRgn1M3ilCenter@nrc.gov 


RiclsRgn2Mail  Center@nrc.gov 


RidsRgn3MailCenter@nrc.gov 


RidsRgn4MallCenter@  nrc  gov 


Classified  Mailing  Addresses 


NRC  Headquarters 

Region  I 

Region  II 

Region  III  

Region  IV  


Address 


U.S.  NRC,  Caller  Box  2500,  Rockville,  MD  20852. 

U.S.  NRC,  475  Allendale  Road,  King  of  Prussia,  PA  19406. 

U.S.  NRC,  Region  II,  P.O.  Box  2257,  Atlanta,  GA  30303 

U.S.  NRC,  Region  III,  801  Warrenville  Road,  Lisle,  IL  60532-4351. 

U.S.  NRC,  Region  IV,  61 1  Ryan  Plaza  Drive,  Suite  4000,  Artington,  TX  7601 1 . 


I.  Classified  mail  shall  be  transmitted  in 
accordance  with  §  95.39  of  this  chapter  to  the 
appropriate  NRC  classified  mailing  address 
listed  in  this  appendix. 

II.  Classified  documents  may  be  hand 
delivered  to  the  NRC  to  the  appropriate  NRC 
street  address  listed  in  this  appendix.  Hand 
delivered  classified  documents  shall  be 
transmitted  in  accordance  with  §95.39  of  this 
chapter. 

PART  74— MATERIAL  CONTROL  AND 
ACCOUNTING  OF  SPECIAL  NUCLEAR 
MATERIAL 

■  165.  The  authority  citation  for  part  74 
is  revised  to  read  as  follows: 

Authority:  Sees.  53,  57,  161,  182,  183,  68 
Stat.  930.  932,  948,  953,  954,  as  amended, 
sec.  234,  83  Stat.  444,  as  amended,  sec.  1701, 
106  Stat.  2951,  2952.  2953  (42  U.S.C.  2073, 
2077.  2201,  2232,  2233,  2282,  2297f);  sees. 
201.  as  amended,  202,  206,  88  Stat.  1242,  as 
amended,  1244,  1246  (42  U.S.C.  5841,  5842, 
5846);  sec.  1704,  112  Stat.  2750  (44  U.S.C. 
3504  note). 

■  166.  In  §  74.6,  paragraphs  (a)  and  Cb) 
are  revised  and  paragraph  (c)  is  added  to 
read  as  follows:  ' 


§74.6    Communications. 

***** 

(a)  By  mail  addressed  to:  ATTN: 
Document  Control  Desk.  Director  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

(b)  By  hand  delivery  to  the  NRC's 
offices  at  11555  Rockville  Pike, 
Rockville,  Maryland. 

(c)  Where  practicable,  by  electronic 
submission,  for  example,  via  Electronic 
Information  Exchange,  or  CD-ROM. 
Electronic  submissions  must  be  made  in 
a  manner  that  enables  the  NRC  to 
receive,  read,  authenticate,  distribute, 
and  archive  the  submission,  and  process 
and  retrieve  it  a  single  page  at  a  time. 
Detailed  guidance  on  making  electronic 
submissions  cem  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie. h  tml,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  the  Office  of 
the  Chief  Information  Officer,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 


of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

■  167.  In  §  74.15,  the  third  sentence  in 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  74.1 5    Nuclear  material  transfer  reports. 

(a)*    *    *  Copies  of  these  instructions 
{NUREG/BR-0006  and  NMMSS  Report 
D-24  "Personal  Computer  Data  Input  for 
NRC  Licensees'")  may  be  obtained  either 
by  writing  the  U.S.  Nuclear  Regulatory 
Commission,  Division  of  Fuel  Cycle 
Safety  and  Safeguards.  Washington.  DC 
20555-0001.  by  e-mail  to 
RidsXmssFcss&nrc.gov.  or  by  calling 
(301)415-7213.  *    *    * 
***** 

■  168.  In  §  74.1 7,  the  last  sentences  of 
paragraphs  (a)  and  (b)  are  revised  to  read 
as  follows: 

§  74.1 7    Special  nuclear  material  physical 
inventory  summary  report. 

(a)  *    *    *  Using  an  appropriate 
method  listed  in  §  74.6,  the  licensee 
shall  report  the  inventor}-  results  by 
plant  and  total  facility  to  the  Director  of 
the  NRC's  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
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\)    '    '    '  '  MriL;  an  .ipjirnpriritt' 
Mi.'thml  iistcil  !ii  ^  74  b.  the  hconst't' 
sti.il I  ifpnrt  the  inventory  results  by 
fi  1,1  lit  in,l  tiif.ii  f.ii  i!i!^  t'l  thi'  niri'i  Inr  of 
thf  \K(.  s  Dtfi.  .■     ;  \!i.  ,.  ,,r  M.it.rial 
^ifety  and  Safeguards. 
-         •         *         *         * 

■  !n't  hi  %  ~4  39,  paragraph  (f)(l)(iii)  is 

r>\  ist'ii  til  r'-ad  as  follows: 

§  74.59     Quality  assurance  and  accounting 
requirements. 

(f)  *    *    * 

(iii)  Investigate  and  report,  by  an 
appropriate  method  listed  in  ^  "4  r.  f.i 
the  Director.  Office  of  iNIucle.u  Mat>'i    ■.! 
Safety  and  Safeguards,  any  difference 
that  exceeds  three  times  the  standard 
cteviation  determined  from  the 
sequi'iiti  il  analvsis: 


PART  75— SAFEGUARDS  ON 
NUCLEAR  MATERIAL- 
IMPLEMENTATION  OF  US/IAEA 
AGREEMENT 

■  1  ~ii    I  he  authority  citation  for  part  75 
Is  rev  isfii  to  read  as  follows: 

Authority:  Sees.  53.  63.  103.  104.  122,  161. 
68  Stat.  930.  932,  936.  937.  939,  948,  as 
amended  {42  U.S.C.  2073.  2093,  2133,  21.34. 
2152.  2201):  sec.  201.  88  Stat.  1242.  as 
amended  (42  U.S.C.  5841);  sec.  1704.  112 
Stat.  2750  (44  U.S.C.  3504  note). 

Section  75.4  also  issued  under  sees.  135, 
141.  Pub.  L.  97-425,  96  Stat.  2232.  2241  (42 
('  SC.  10155,  10161). 

■  171.  In  §  75.6.  paragraph  fc)  is  revised 
tn  read  as  follows: 

§  75.6     Maintenance  of  records  and  delivery 
of  information,  reports,  and  other 
communications. 

***** 

(c)  Except  where  otherwise  specified, 
all  communications  and  reports 
concerning  the  regulations  in  this  part 
and  applications  filed  under  them 
should  be  sent  by  mail  addressed: 
ATTN:  Document  Control  Desk; 
Director,  Office  of  Nuclear  Reactor 
K.'t;ulation  (or  Director,  Nuclear 
Materials  Safety  and  Safeguards,  as 
if.propriate),  U.S.  Nuclear  Regulatory 
(     iiimissien.  Washington.  DC  20555- 
UOUI;  by  hand  delivery  to  the  NRC's 
offices  at  11555  Rockville  Pike, 
Rnckville.  Maryland:  or.  where 
practicable,  by  electronic  submission. 
fnr  example,  via  Electronic  Information 
K\(  hani^e.  or  f  "D-RCIM   Fh'ctronic 
suhiiiissii  Ills  mils!  ti.'  iii.ui.'  in  a  niannti 
that  cnable.s  th''  \K(    t.i  r^'i  "ive.  read. 
authentieate.  distrihut-'.  and  archive  tiie 
siibniissiim.  and  pnx  fss  and  retrieve  it 
a  sint^h'  [la^e  at  a  tinu'    D-'tailcd 


t;ill(ian(  (■  nil  lliakllltj  elei  trnilli 
subniissimis  (  .m  [h-  olitaire'd  tiv  visiting 
the  NK(    s  VVi'h  sitr  at  http    ' 
www.nn  1,'in   '•ite'  lit'lfi  fit-  html,  tiv 
calling  (  fi)l  1  4  1'.-h{).U).  hv  e-mail  tn 
/•7f",'!n   1.;    v,iiih\  writing  the  Office  of 
th.'  (  hirt  liitnriiiatinn  Officer,  l'  S. 
Nil  h'ai  Ki'L;iilatiii\  ( ^nniinissinn, 
VV.ishint;tMic  1)(    j()')."i,")- ()()()  1    The 
guidaiu  !•  ilisi  iissi's   aiiiiiiiii  uther  topic  s, 
the  fnnnats  th<'  NK( .  i  an  <tc(  ept.  thi'  use 
of  elei  ti'  Mil    s|._;n  ituii's,  .md  th'' 
Ireatiii'  nt  ..|  iiMnjiiitiln   inlnrinatmn 


PART  76— CERTIFICATION  OF 
GASEOUS  DIFFUSION  PLANTS 

■  172.  The  author! tv  (  italimi  tm  part  7f) 
is  fvisefi  to  read  as  follows: 

.\uthuiity:  Sec.  161,  68  Stat.  948,  as 
amended,  sees.  1312,  1701.  as  amended,  100 
Stat.  2932,  2951.  2952.  2953.  110  Stat.  1321- 
349  (42  use.  2201 .  2297l>-l  1 .  22970:  sees. 
201.  as  amended.  204.  206.  88  Stat.  1244. 
1245,  1246  (42  U.S.C.  5841.  5842.  5845. 
5846).  Sec.  234(a).  83  Stat.  444.  as  amended 
by  Pub.  L.  104-134.  110  Stat.  1321.  1321-34'i 
(42  U.S.C.  2243(a)):  sec.  1704.  112  Stat.  2750 
144  U.S.C.  3504  note). 

Section  76.7  also  issued  under  Pub.  L.  95- 
601.  sec.  10.  92  Stat  2951  (42  U.S.C.  5851). 
Section  76.22  is  also  issued  under  sec. 193(f), 
as  amended.  104  Stat.  2835.  as  amended  by 
Pub.  L.  104-134.  110  Stat.  1321.  1321-349 
(42  U.S.C.  2243(fl).  Section  76.35(i)  also 
is.sued  under  sec.  122.  68  Stat.  939  (42  U.S.C. 
2152). 

■  1 73.  Section  76.5  is  revised  to  read  as 

follows: 

§76.5     Communications. 

Except  where  otherwise  speilli 'li  ,ill 
communications  and  reports  i  nni  irnini; 
the  regulations  in  this  pail  .mil 
applications  filed  unih-r  thnni  sjii  nld  tic 
sent  as  follows: 

(a)  By  mail  addressed  to:  ATTN: 
Document  Control  Desk.  Director. 
Division  of  Nuclear  Securitv.  Office  of 
Nuclear  Security  and  Iiu  uh  nt 
Response,  U.S  Nuclear  Kej^ulatorv' 
CoiTimission,  Washin^tnn,  DC  205.3,3- 
noo  1 : 

(b)  By  hand  deli\ei\  to  tiie  .NRCis 
offices  at  11555  Rockville  Pike, 
Rockville,  Marvl.ind:  or 

(c)  Where  pra(  tu  able,  bv  electronic 
submission,  for  ex<iin[ilf.  i;ie(  tronic 
Information  Exc  han^r.  np  ( :i)-K(  )M 
Electronic  subniissiDiis  niu.st  be  in.ide  m 
a  manner  that  enables  the  NRC  to 
receive,  read.  authentu:at(\  distribute. 
and  archive  the  submission,  and  [iroc  ess 
and  retrieve  it  a  single  page  .it  a  time. 

i  letailcd  guidanc:e  nn  ni.iking  electronic 
-uhiiiissions  can  be  olitained  in-  \  isitin^^ 
the  NRC's  Web  site  at  http 
n-wi^'. nrc.gov/sit f-hf'Ip/eit^  lit  11,1  hv 
calling  (3011  413-t>ii:i{).  bv  f-inail  to 


EIEi'>nrc.iiuv.  or  by  writing  the  Office  of 
the  Chief  Information  Officer.  I'.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  The 
guidiince  tliscusses.  among  other  topics. 
th(^  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

fd)  f'lassified  comniunic:ati(uis  shall 
he  transmitted  in  accordanc:e  with 
«!  M3  .H)  of  this  chapter  to  the  NRC: 
Head()uarters'  (  lassified  m.iiling  address 
listed  in  appendix  A  to  [jart  7,-!  of  this 
chapter  or  delnered  by  hand  in 
accordance  with  ^s  95.:59  of  this  chapter 
to  the  NRC  Headquarters'  street  address 
listed  in  appendix  A  to  part  7.]  of  this 
chapter 

■  174-  In  ^  ~H.7,  paragraph  (eH,{)  is 
re\isi'd  to  read  as  fullows: 

§  76.7     Employee  protection. 

(0)  *    *    • 

(:i)  Copies  of  .N'RC;  Form  .1  may  be 
obtained  hv  writing  to  the  NRC  Region 
III  Office  listed  in  appendix  D  to  part  20 
nt  this  chapter,  by  calling  (301)  415- 
3H77.  via  e-mail  to  forni.si'j nrr  coi'.  or  hv 
accessing  the  NRC^  Website  at  http:// 
uiviv.nrr  i,'(n- and  selecting  forms  from 
th<'  index  found  on  the  home  page. 

■  173   In  «;  ~t).  <  i.  para;4r>iph  (a)(lj  is 
ri'\  ised  tn  le.id  as  follows: 

§76.33     Application  procedures. 

(aj  *    '    * 

(1)  An  a|)plication  lor  a  < crtificate  of 
( iiinpliani  e  must  bi^  tendered  h\'  hling 
the  applic:ation  with  the  Director  ot  the 
NRC's  Office  of  Nuclear  Material  Safety 
and  S.ifeguanis,  with  copies  sent  to  the 
NKC  Ri'gion  111  01fi(  e  and  appropritite 
ri'sident  inspcf  tnr.  in  acc:ordance  with 
^  7t)  5.  If  the  ap()licaticm  is  to  he 
suhmittiHl  eiectronicallw  sim-  Caiidaiui^ 
for  Electrimic  Submission  to  the 
C^ommissioii  at  ht t p : /  ivwxv  iirt  ^n\-' /^itf- 
help/fit'  html 

■  17f.   in  t;  71,.  120.  the  third  sentence  of 
tile  introdiK  torv  text  of  paragraph  (d)(2) 
is  re\ised  to  ri>ad  as  follows: 

§76.120     Reporting  requirements. 

(d)  '    *    • 

(2)'    '    ■  These  written  reports  must 
1)1-  sent  to  the  .NRC  by  an  appropriate 
method  listed  in '^  76,5.  *    *    ' 


PART  81— STANDARD 
SPECIFICATIONS  FOR  THE  GRANTING 
OF  PATENT  LICENSES 

■  177,  The  authority  citation  for  part  8 1 
is  revised  to  read  as  follows: 


<>nii9<i 
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Authority:  Sec.  156,  161,  68  Stat.  947,  948, 
as  amended  (42  U.S.C.  2186,  2201);  sec.  201, 
88  Stat.  1242,  as  amended  (42  U.S.C.  5841); 
sec.  1704,  112  Stat.  2750  (44  U.S.C.  3504 
note). 

■  178.  Section  81.3  is  revised  to  read  as 
follows: 

§  81 .3    Communications. 

All  communications  concerning  the 
regulations  in  this  part,  including 
applications  for  licenses,  should  be  sent 
to  the  NRC  either  by  mail  addressed  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001;  by  hand  delivery  to  the  NRC's 
offices  at  11555  Rockville  Pike, 
Rockville,  Maryland;  or,  where 
practicable,  by  electronic  submission, 
for  example,  via  Electronic  Information 
Exchange,  or  CD-ROM.  Electronic 
submissions  must  be  made  in  a  manner 
that  enables  the  NRC  to  receive,  read, 
authenticate,  distribute,  and  archive  the 
submission,  and  process  and  retrieve  it 
a  single  page  at  a  time.  Detailed 
guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
\vww.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  wrriting  the  Office  of 
the  Chief  Information  Officer,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

PART  95— FACILITY  SECURfTY 
CLEARANCE  AND  SAFEGUARDING 
OF  NATIONAL  SECURITY 
INFORMATION  AND  RESTRICTED 
DATA 

■  1 79.  The  authority  citation  for  part  95 
is  revised  to  read  as  follows: 

Authority:  Sees.  145,  161, 193,  68  Stat. 
942,  948,  as  amended  (42  U.S.C.  2165,  2201); 
sec.  201,  88  Stat.  1242,  as  amended  (42 
use.  5841);  sec.  1704,  112  Stat.  2750  (44 
U.S.C.  3504  note);  E.O.  10865,  as  amended. 
3  CFR  1959-1963  Comp.,  p.  398  (50  U.S.C. 
401,  note);  E.O.  12829,  3  CFR,  1993  Comp., 
p.  570;  E.O.  12958,  as  amended,  3  CFR,  1995 
Comp.,  p.  333;  E.O.  12968,  3  CFR,  1995 
Comp.,  p.  391. 

■  180.  Section  95.9  is  revised  to  read  as 

follows: 

§95.9    Communication*. 

Except  where  otherwise  specified,  all 
communications  and  reports  concerning 
the  regulations  in  this  part  should  be 
submitted  as  follows:  

(a)  By  mail  addressed  to:  ATTN: 
Document  Control  Desk,  Director, 
Division  of  Nuclear  Security,  Office  of 
Nuclear  Security  and  Incident 


Response,  U.S  Nuclear  Regulaton,' 
Commission,  Washington,  DC  20555- 
0001; 

(b)  By  hand  delivery  to  the  NRC's 
offices  at  11555  Rockville  Pike, 
Rockville,  Maryland;  or 

(c)  Where  practicable,  by  electronic 
submission,  for  example.  Electronic 
Information  Exchange,  or  CD-ROM. 
Electronic  submissions  must  be  made  in 
a  manner  that  enables  the  NRC  to 
receive,  read,  authenticate,  distribute, 
and  archive  the  submission,  and  process 
and  retrieve  it  a  single  page  at  a  time. 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/sjte-help/eie.html,  by 
caUing  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  the  Office  of 
the  Chief  Information  Officer,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

(d)  Classified  communications  shall 
be  transmitted  in  accordance  with 

§  95.39  of  this  chapter  to  the  NRC 
Headquarters'  classified  mailing  address 
listed  in  appendix  A  to  part  73  of  this 
chapter  or  delivered  by  hand  in 
accordance  with  §  95.39  of  this  chapter 
to  the  NRC  Headquarters'  street  address 
listed  in  appendix  A  to  part  73  of  this 
chapter. 

■  181.  In  §  95.19,  the  second  sentence  of 
the  introductory  text  of  paragraph  (a)  is 
revised  to  read  as  follows: 

S  95.1 9  Changes  to  security  practices  and 
procedures. 

(a)  *  *  *  A  written  description  of  the 
proposed  change  must  be  furnished  to 
the  CSA  and  the  NRC  Regional 
Administrator  of  the  cognizant  Regional 
Office  listed  in  appendix  A  to  part  73  of 
this  chapter,  and,  if  the  NRC  is  not  the 
CSA,  also  to  the  Director,  Division  of 
Nuclear  Security,  Office  of  Nuclear 
Security  and  Incident  Response;  the 
commimications  to  NRC  personnel 
should  be  by  an  appropriate  method 
listed  in  §95.9.  *   *   * 
***** 

■  182.  In  §  95.45,  the  second  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§95.45    Changes  In  classification. 

(a)  *   *   *  Requests  for  downgrading  or 
declassifying  any  NRC  classified 
information  should  be  forwarded  to  the 
NRC's  Division  of  Nuclear  Security, 
Nuclear  Security  and  Incident 
Response,  using  an  appropriate  method 
listed  in  §95.9.  *   *   * 


PART  100— REACTOR  SITE  CRITERIA 

■  183.  The  authority  citation  for  part  100 
is  revised  to  read  as  follows: 

Authority:  Sees.  103,  104,  161.  182.  68 
Stat.  936,  937.  948,  953.  as  amended  (42 
U.S.C.  2133,  2134.  2201.  2232);  sec.  201.  as 
amended,  202.  88  Stat.  1242,  as  amended. 
^1244  (42  U.S.C.  5841,  5842);  sec.  1704.  112 
Stat.  2750  (44  U.S.C.  3504  note). 

■  184.  Section  100.4  is  revised  to  read  as 
follows: 

§100.4    Communications. 

Except  where  otherwise  specified,  all 
communications  and  reports  concerning 
the  regulations  in  this  part  and 
applications  filed  under  them  should  be 
sent  by  mail  addressed  to:  ATTN: 
Document  Control  Desk,  Director,  Office 
of  Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001:  by  hand 
delivery  to  the  NRC's  offices  at  11555 
Rockville  Pike,  Rockville,  Maryland;  or, 
where  practicable,  by  electronic 
submission,  for  example,  via  Electronic 
Information  Exchange,  or  CI>-RO!W. 
Electronic  submissions  must  be  made  in 
a  manner  that  enables  the  NRC  to 
receive,  read,  authenticate,  distribute, 
and  archive  the  submission,  and  process 
and  retrieve  it  a  single  page  at  a  time. 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.htmh  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  the  Office  of 
the  Chief  Information  Officer,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 
Copies  should  be  sent  to  the  appropriate 
Regional  Office  and  Resident  Inspector. 

PART  110— EXPORT  AND  IMPORT  OF 
NUCLEAR  EQUIPMENT  AND 
MATERIAL 

■  185.  The  authority  citation  for  part  110 
is  revised  to  read  as  follows: 

Authority:  Sees.  51,  53.  54,  57.  63,  64,  65, 
81,  82,  103,  104,  109,  111,  126,  127,  128,  129, 
161,  181,  152,  183,  187,  189,  68  Stat.  929, 
930,  931,  932,  933,  936,  937,  948,  953,  954, 
955,  956,  as  amended  (42  U.S.C.  2071,  2073, 
2074,  2077,  2092-2095,  2111,  2112,  2133, 
2134,  2139,  2139a,  2141.  2154-2158.  2201, 
2221-2233,  2237,  2239);  sec.  201,  88  Stat. 
1242,  as  amended  (42  U.S.C.  5841);  sec.  5, 
Pub.  L.  101-575.  104  Stat.  2835  (42  U.S.C. 
2243);  sec.  1704,  112  Stat.  2750  (44  U.S.C. 
3504  note). 

Sections  110.1(b)(2)  and  110.1(b)(3)  also 
issued  under  Pub.  L.  96-92,  93  Stat.  710  (22 
U.S.C.  2403).  Section  110.11  also  issued 
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under  sec.  122,  68  Stat  939  (42  U  S.C.  2152) 
and  sees.  54c  and  57d.  88  Stat.  473.  475  (42 
U.S.C.  2074).  Section  110.27  also  issued 
under  sec.  309(a),  Pub.  L.  99-^40.  Section 
110.50(b)(3)  also  issued  under  sec   123.  92 
Stat.  142  (42  L'.SC  2153)  Section  110.51 
also  issued  under  sec.  184.  68  Stat  954,  as 
amended  (42  U  S.C  2234)  Section  110  52 
also  issued  under  sec   186.  68  Stat.  955  (42 
use  2236).  Sections  110.80-110.113  also 
issued  under  5  U.S.C.  552.  554.  Sections 
110  130-110.135  also  issued  under  5  U.S.C. 
553.  Sections  110.2  and  110  42la)l9)  also 
issued  under  sec.  903,  Pub   L    102-196(42 
US.C.  2151  e(  setj  I 

■  186.  Section  110  4  is  revised  to  read  as 
follows: 

§  1 1 0.4    ComfTHjnications. 

Except  where  otherwise  specified  in 
this  part,  all  communications  and 
reports  concerning  the  regulations  in 
this  part  should  be  addressed  to  the 
Deputy  Director  of  the  NRC's  Office  of 
International  Programs,  either  by 
telephone  to  (301)  415-2344;  by  mail  to 
the  L'  S.  Nuclear  Regulatory 
Commission,  Washington.  DC.  20555- 
0001.  by  hand  delivery  to  the  NRC's 
offices  at  11555  Rockville  Pike, 
Rockville,  Maryland:  or,  where 
practicable,  by  electronic  submission, 
for  example,  via  Electronic  Information 
Exchange,  or  CD-ROM.  Electronic 
submissions  must  be  made  in  a  manner 
that  enables  the  N'RC  to  receive,  read, 
authenticate,  distribute,  and  archive  the 
submission,  and  process  and  retrieve  it 
a  single  page  at  a  time.  Detailed 
guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http// 
www.nrc.gov/site-help/eie  html,  bv 
calling  (301)  415-6030.  by  e-mail  to 
EIE@nrc.gov.  or  by  writing  the  Office  of 
the  Chief  Information  Officer,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001   The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

■  187  In  §110.31.  paragraph  (d)  is 
revised  to  read  as  follows: 

§  11 0.31     Application  for  a  specific  license. 

(a)  .\  person  shall  file  an  dpplic:afion 
for  a  specific  license  \n  expf)r1  (jr  import 
with  the  Deputy  Director  of  thr  NRC^s 
Office  of  International  Programs,  using 
an  appropriate  method  listed  in  §  110.4. 
***** 

■  188.  In  §110.131,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1 1 0.1 31     Petition  for  rulemaldng. 

(a)  A  petition  for  rulemaking  should 
be  addressed  to  the  Secretary  of  the 
Commission,  for  the  attention  of  the 
Secretary's  Rulemakings  and 


Adjudications  Staff.  The  petition  should 
be  sent  using  an  appropriate  method 
listed  in  §  110.4 


PART  140— RNANCIAL  PROTECTION 
REQUIREMENTS  AND  INDEMNITY 
AGREEMENTS 

■  189  The  authority  citation  for  part  140 
is  revised  to  read  as  follows: 

Authority:  Sees   161.  170,  68  Stat  948,  71 
Stat.  576.  as  amended  (42  U.S.C.  2201.  2210); 
sees  201,  as  amended,  202,  88  Stat.  1242,  as 
amended.  1244  (42  U.S.C.  5841.  5842).  sec. 
1704,  112  Stat.  2750  (44  U.S.C.  3504  note) 

■  190.  §  140  5  is  revised  to  read  as 

follows- 

§140.5    Communications. 

Exc:ept  where  otherwise  specified,  all 
communications  and  rep(jrts  concerning 
the  rt?gulations  in  this  part  and 
dpplic:dtions  filed  under  them  should  be 
sent  by  mail  addressed  to:  ATTN: 
Document  (^introl  Desk.  Director,  Office 
of  Nuclear  Reactor  Regulation  (or 
Director.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  as  appropriate). 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001;  by  hand 
delivery  to  the  NRCTs  offices  at  11555 
Rockville  Pike.  Rockville,  Maryland;  or, 
where  practit:able,  by  electronic 
submission,  for  example,  via  Electronic 
Information  E.xchange,  or  (;D-R0M. 
Elet;tronic  submissions  must  be  made  in 
a  manner  that  enables  the  NRC  to 
receive,  read,  authenticate,  distribute, 
and  drf:hive  the  submission,  and  process 
and  retrieve  it  a  single  page  at  a  time. 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRCs  Web  site  at  http:// 
www.nrc  gov/site-help/eip  html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nn.gov.  or  by  writing  the  Office  of 
the  ('hief  Information  Officer,  U.S. 
Nuclear  Regulatorv  (lonimission, 
Washington.  DC  20555-4)001.  The 
k^uidance  discusses,  among  other  topics. 
the  formats  the  NRC^  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 
■  191.  In  §140.6.  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
fiillows 

§140.6     Reports. 

(a)  In  the  event  of  bodily  injury'  or 
property  damage  arising  out  of  or  in 
connection  with  the  possession  or  use  of 
the  radioactive  material  at  the  location 
or  in  the  course  of  transportation,  or  in 
the  event  any  claim  is  made  therefor, 
written  notice  containing  particulars 
suffic:ient  to  identify  the  licensee  and 
reasonably  obtainable  information  with 
respect  to  the  time,  place,  and 


circumstances  thereof,  or  to  the  nature 
of  the  claim,  s.hall  be  furnished  by  or  for 
the  licensee  to  the  Director  of  the  Office 
of  Nuclear  Reactor  Regulation,  or  the 
Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards,  as 
appropriate,  using  an  appropriate 
method  listed  in  §  140.5,  but  in  any  case 
as  promptly  as  practicable.  *   *   * 


PART  150— EXEMPTIONS  AND 
CONTINUED  REGULATORY 
AUTHORITY  IN  AGREEMENT  STATES 
AND  IN  OFFSHORE  WATERS  UNDER 
SECTION  274 

■  192.  The  authority  citation  for  part  150 
is  revised  to  read  as  follows: 

Authority:  Sec.  161.  68  Stat.  948.  as 
amended,  sec.  274,  73  Stat.  688  (42  U.S.C. 
2201.  2021);  sec.  201,  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841);  sec.  1704.  112 
Stat.  27,50  (44  U.S.C.  3504  note). 

Sections  150.3,  150.15,  150.15a,  150.31, 
150.32  also  issued  under  sees.  lle(2),  81.  68 
Stat.  923,  935,  as  amended,  sees.  83,  84.  92 
Stat.  3033,  3039  (42  U.S.C.  2014e{2).  2111, 
2113,  2114).  Section  150.14  also  issued  under 
sec.  53.  68  Stat.  930.  as  amended  (42  U.S.C. 
2073).  Section  150.15  also  issued  under  sees. 
135.  141.  Pub.  L.  97^25,  96  Stat.  2232,  2241 
(42  U.S.C.  10155,  10161).  Section  150.17a 
also  issued  under  sec.  122,  68  Stat.  939  (42 
use.  2152).  Section  150.30  also  issued 
under  sec.  234.  83  Stat.  444  (42  U.S.C.  2282). 

■  193.  Section  150.4  is  revised  to  read  as 
follows: 

§  1 50.4    Communications. 

Except  where  otherwise  specified  in 
this  part,  all  communications  and 
reports  concerning  the  regulations  in 
this  part  should  be  sent  by  mail 
addressed:  ATTN:  Document  Control 
Desk,  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  and  sent 
either  by  mail  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001;  by  hand  delivery  to  the 
NRC's  offices  at  11555  Rockville  Pike, 
Rockville,  Maryland;  or.  where 
practicable,  by  electronic  submission, 
for  example,  via  Electronic  Information 
Exchange,  or  CD-ROM.  Electronic 
submissions  must  be  made  in  a  manner 
that  enables  the  NRC  to  receive,  read, 
authenticate,  distribute,  and  archive  the 
submission,  and  process  and  retrieve  it 
a  single  page  at  a  time.  Detailed 
guidance  on  mciking  electronic 
submissions  can  be  obtained  bv  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.htmJ,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  the  Office  of 
the  Chief  Information  Officer,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
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the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

■  194.  In  §  150.16,  the  fourth  sentence  of 
paragraph  (a)  and  paragraph  (b)(2)  are 
revised  to  read  as  follows: 

§  1 50.1 6    Submission  to  Commission  of 
nuclear  material  transfer  reports. 

(a)  *   *   *  Copies  of  these  instructions 
may  be  obtained  either  by  writing  the 
U.S.  Nuclear  Regulatory  Commission, 
Division  of  Fuel  Cycle  Safety  and 
Safeguards,  Washington,  DC  20555- 
0001,  by  e-mail  to 

RidsNmssFcss@nrc.gov,  or  by  calling 
(301)415-7213.  *    *    * 

(b)*    *    * 

(2)  Within  15  days,  the  licensee  shall 
follow  the  initial  report  with  a  written 
report  that  sets  forth  the  details  of  the 
incident.  The  report  must  be  sent  by  an 
appropriate  method  listed  in  §  150.4  of 
this  part  to  the  Director  of  the  NRC's 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  with  a  copy  to  the 
appropriate  NRC  Regional  Office,  shown 
in  appendix  A  to  part  73  of  this  chapter. 
***** 

■  195.  In  §  150.17,  the  second  sentence 
of  paragraph  (a),  the  last  sentence  of 
paragraph  (b),  and  paragraph  (c)  are 
revised  to  read  as  follows: 

§  1 50. 1 7    Submission  to  Commission  of 
source  material  transfer  reports. 

(a)  *   *   *  Copies  of  the  instructions 
may  be  obtained  either  by  writing  the 
U.S.  Nuclear  Regulatory  Commission, 
Division  of  Nuclear  Security,  Office  of 
Nuclear  Security  and  Incident 
Response,  Washington,  DC  20555-0001, 
by  e-mail  to  RidsNsirDns@nrc.gov,  or  by 
calling  (301)  415-6828.  *   *   * 

(b)  *   *   *  Copies  of  the  reporting 
instructions  may  be  obtained  by  writing 
the  U.S.  Nuclear  Regulatory 
Commission,  Division  of  Nuclear 
Security,  Office  of  Nuclear  Seciuity  and 
lacident  Response,  Washington,  DC 
20555-0001,  by  e-mail  to 
RidsNsirDns@nrc.gov,  or  by  calling 
(301) 415-6828. 

(c)(1)  Except  as  specified  in  paragraph 
(d)  of  this  section,  each  licensee  who  is 
authorized  to  possess  uranium  or 
thorium  pursuant  to  a  specific  license 
shall  notify  the  NRC  Headquarters 
Operations  Center  by  telephone,  at  the 
numbers  listed  in  appendix  A  to  part  73 
of  this  chapter,  of  any  incident  in  which 
an  attempt  has  been  made  or  is  believed 
to  have  been  made  to  commit  a  theft  or 
unlawful  diversion  of  more  than  6.8 
kilogrtuns  (kg)  [15  pounds]  of  such 
material  at  any  one  time  or  more  than 
68  kg  [150  pounds]  of  such  material  in 
any  one  calendar  year. 


(2)  The  licensee  shall  notify  the  NRC 
as  soon  as  possible,  but  within  4  hours, 
of  discovery  of  any  incident  in  which  an 
attempt  has  been  made  or  is  believed  to 
have  been  made  to  commit  a  theft  or 
unlawful  diversion  of  such  material. 

(3)  The  initial  notification  shall  be 
followed  within  a  period  of  sixty  (60) 
days  by  a  vtrritten  followup  notification 
submitted  in  accordance  with  §  150.4.  A 
copy  of  the  written  followup 
notification  shall  also  be  sent  to  the 
appropriate  NRC  Regional  Office  as 
shown  in  appendix  A  to  part  73  of  this 
chapter  and  to  Director,  Division  of 
Nuclear  Security,  Office  of  Nuclear 
Security  and  Incident  Response,  U.S. 
Nuclear  Regulatory  Commission. 

(4)  Subsequent  to  the  submission  of 
the  vkrritten  followup  notification 
required  by  this  paragraph,  the  licensee 
shall  promptly  update  the  written 
followup  notification,  in  accordance 
with  this  paragraph,  with  any 
substantive  additional  information, 
which  becomes  available  to  the  licensee, 
concerning  an  attempted  or  apparent 
theft  or  unlawful  diversion  of  source 
material. 
***** 

■  196.  In  §  150.19,  the  second  and  third 
sentences  of  paragraph  (c)  are  revised  to 
read  as  follows: 

§  1 50.1 9    Submission  to  Commission  of 
tritium  reports. 

***** 

(c)  *  *  *  The  initial  report  must  be 
followed  within  a  period  of  fifteen  days 
by  a  written  report  that  sets  forth  the 
details  of  the  incident  and  its 
consequences.  The  report  must  be 
submitted  to  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
using  an  appropriate  method  listed  in 
§  150.4,  with  a  copy  to  the  appropriate 
NRC  Regional  Office  as  shown  in 
appendix  A  to  part  73  of  this  chapter. 


■  197.  In  §  150.20,  the  first  sentence  of 
the  introductory  text  of  paragraph  (b)(1) 
and  paragraph  (b)(l)(iii)  are  revised  to 
read  as  follows: 


§150.20 
licenses. 


Recognition  of  Agreement  State 


(b)*   *   * 

(1)  Shall,  at  least  3  days  before 
engaging  in  each  activity  for  the  first 
time  in  a  calendar  year,  file  a  submittal 
containing  an  NRC  Form  241.  "Report  of 
Proposed  Activities  in  Non-Agreement 
States,"  a  copy  of  its  Agreement  State 
specific  license,  and  the  appropriate  fee 
as  prescribed  in  §  170.31  of  this  chapter 
with  the  Regional  Administrator  of  the 


U.S.  Nuclear  Regulatory  Commission 
Regional  Office  listed  on  the  NRC  Form 
241  and  in  appendix  D  to  part  20  of  this 
chapter  for  the  Region  in  which  the 
Agreement  State  that  issued  the  license 
is  located.  *    *   •  - — 

***** 

(iii)  Within  3  days  after  the 
notification,  files  an  NRC  Form  241,  a 
copy  of  the  Agreement  State  license, 
and  the  fee  payment. 


PART  170— FEES  FOR  FACiUTIES, 
MATERIALS,  IMPORT  AND  EXPORT 
LICENSES  AND  OTHER  REGULATORY 
SERVICES  UNDER  THE  ATOMIC 
ENERGY  ACT  OF  1954,  AS  AMENDED 

■  198.  The  authority  citation  for  part  1 70 
is  revised  to  read  as  follows: 

Authority:  sec.  9701,  Pub.  L.  97-258.  96 
Stat.  1051  (31  U.S.C.  9701);  sec.  301,  Pub.  L. 
92-314,  86  Stat.  227  (42  U.S.C.  2201w);  sec. 
201,  Pub.  L.  93-433,  88  Stat.  1242.  as 
amended  (42  U.S.C.  5841);  sec.  205a,  Pub.  L. 
101-576,  104  Stat.  2842,  as  amended  (31 
U.S.C.  901,  902);  sec.  1704,  112  Stat.  2750  (44 
U.S.C.  3504  note). 

• 

■  199.  Section  170.5  is  revised  to  read  as 
follows: 

§170.5    Communications. 

All  communications  concerning  the 
regulations  in  this  part  should  be 
addressed  to  the  NRC's  Chief  Financial 
Officer,  either  by  mail  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001 ;  by  hand 
delivery  to  the  NRC's  offices  at  11555 
Rockviile  Pike,  Rockville,  Maryland;  or. 
where  practicable,  by  electronic 
submission,  for  example,  via  Electronic 
Information  Exchange,  or  CE>-ROM. 
Electronic  submissions  must  be  made  in 
a  manner  that  enables  the  NRC  to 
receive,  read,  authenticate,  distribute, 
and  archive  the  submission,  and  process 
and  retrieve  it  a  single  page  at  a  time. 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
w^'w. nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov.  or  by  writing  the  Office  of 
the  Chief  Information  Officer,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 
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PART  171— ANNUAL  FEES  FOR 
REACTOR  LICENSES  AND  FUEL 
CYCLE  LICENSES  AND  MATERIALS 
UCENSES,  INCLUDING  HOLDERS  OF 
CERT1RCATES  OF  COMPLIANCE, 
REGISTRATIONS,  AND  QUALITY 
ASSURANCE  PROGRAM  APPROVALS 
AND  GOVERNMENT  AGENCIES 
UCENSED  BY  THE  NRC 

■  200.  The  authority  citation  for  part  1 7 1 
is  revised  to  read  as  follows: 

Authority:  Sec.  7601,  Pub.  L.  99-272.  100 
Stat    146,  as  amended  by  sec  5601.  Pub.  L. 
100-203.  101  Stat   1330.  as  amended  by  sec. 
3201    Pub  L    101-239,  103  Stat   2132.  as 
amended  by  sec.  6101    Pub.  L   101-508.  104 
Stat.  1388.  as  amended  by  sec.  2903a.  Pub. 
L.  102-486.  106  Stat.  3125  (42  U.S.C.  2213, 
2214),  sec  301.  Pub  L  92-314.  86  Stat   227 
142  U.S.C.  2201W);  sec  201.  Pub  L.  93-138, 
88  Stat.  1242.  as  amended  (42  U  S.C.  5841). 
sec.  1704,  112  Stat.  2750  (44  U  S.C.  3504 
note). 

■  201  Section  171. 9  is  revised  to  read  as 
follows 

§  1 71 .9    Communications. 

All  communications  concerning  the 
regulations  in  this  part  should  be 
addressed  to  the  N'RC's  Chief  Financial 
Officer,  either  by  mail  to  the  L..S. 
Nuclear  Rei^ulatory  Commission. 
Washington.  DC  20555-0001;  bv  hand 
deliven,-  to  the  NRC's  offices  at  11555 
Rockville  Pike,  Rockville.  Marvland;  or, 
where  practicable,  bv  electronic 
submission,  for  example,  via  Electronic 
Information  Exchange,  or  CD-ROM. 
Electronic  submissions  must  be  made  in 
a  manner  that  enables  the  NRC;  to 
receive,  read,  authenticate,  distribute, 
and  archive  the  submission,  and  process 
and  retrieve  it  a  single  page  at  a  time 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  bv  visiting 
the  NfRC's  Web  site  at  httf)  ^  / 
ww\^-. nrc.gov/site-help/eie. html,  by 
calling  (301)  415-6030.  bv  e-mail  to 
EIE@nrr  gov.  or  bv  writing  the  (Jffice  of 
the  Chief  Information  Officer,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001   The 
guidance  discusses,  among  other  topics. 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

Dated  at  Ro(  kville,  Maryland,  this  30th  day 
of  September,  2003. 

For  the  Nuclear  Reguldlurv  (A')mmission. 

Annette  Vietti-Cook, 

Secretar,'  ot  the  Commission 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations 
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1.0     Introduction 

11     Background 

On  October  10,  2003,  the  Nuclear 
Regulatory  Commission  (NRC)  promulgated  a 
final  rule  on  electronic  submission  of 
information  to  the  agency.  This  rule  modified 
many  NRC  regulations  to  explicitly  authorize 
electronic  communications  with  the  agency. 
The  final  rule  stated  that  the  NRC  would 
issue  specific  guidance  on  acceptable 
procedures  for  electronic  submissions.  That 
guidance  is  contained  in  this  document.  This 
guidance  document  is  the  controlling  source 
of  information  on  electronic  submissions  to 
the  NRC  and  supersedes  NRC  Regulatory 
Issue  Summary  2001-05.  Guidance  on 
Submitting  Documents  to  the  NRC  by 
Electronic  Information  Exchange  or  on  CD- 
ROM,  and  the  August  10,  2001,  letter  issued 
to  certain  fuel  cycle  facilities  extending  to 
them  the  option  of  electronic  submissions  in 
many  instances.  The  NRC  plans  to  update 
this  guidance  periodically  to  reflect  changes 
in  technology  and  agency  experience  by 
posting  the  latest  version  of  the  document  on 
NRC's  Web  site  at  http://www.nrc.gov.  While 
the  Commission  encourages  the  submission 
of  electronic  documents,  submission  of  paper 
documents  remains  acceptable. 

1.2     Scope 

This  guidance  document  governs  the 
electronic  submission  of  documents  to  the 
NRC.  It  includes  the  required  procedures  for 
corresponding  electronically  with  the  NRC 
via  the  Internet  using  Electronic  Information 
Exchange  (EIE),  by  CD-ROM,  or  by  e-mail.  It 
also  includes  procedures  for  corresponding 
by  facsimile  (fax).  It  does  not  address 
outgoing  NRC  communications. 

NR(;s  Electronic  Information  Exchange 
(EIE)  allows  NRC  to  exchange  information 
related  to  official  agency  business  with  its 
customers  and  other  Federal  agencies  across 
the  Internet.  The  EIE  system  uses  a  public 
key  infrastructure  and  digital  signaturing 
technology  to  authenticate  documents  and 
validate  the  identity  of  the  person  submitting 
the  information.  That  is.  the  system  ensures 
that  the  exchanged  information  is  secure  and 
that  the  person  submitting  the  material  is,  in 
fact,  who  is  indicated.  It  requires  the  use  of 
digital  signatures  and  certain  software  plug- 
ins.  Procedures  for  acquiring  a  digital 
signature  for  communicating  with  the  NRC 
via  EIE  can  be  found  at  Section  3.5.  and 
procedures  for  acquiring  the  required 
software  can  be  found  at  Section  3.6. 

The  NRC  has  enhanced  its  EIE  system 
capabilities  with  a  robust  engine  for 
facilitating  the  transmission  process.  The 
NRC  encourages  its  user  community  to  use 
EIE  and  evaluate  its  enhanced  capabilities. 

1.3    Applicable  Transactions 

Documents  or  other  information  submitted 
under  oath  or  affirmation,  or  other 
documents  where  secure  transfer  is  either 
required  or  appropriate,  should  be  submitted 
over  the  Internet  using  EIE  or  submitted  on 
CD-ROM.  While  e-mail  and  facsimiles  are 
not  appropriate  for  most  submissions 
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required  by  NRC  regulations,  they  may  be 
used  for  certain  other  correspondence  and 
communications  with  the  NRC,  such  as 
rulemaking  petitions  and  comments  on 
rulemaking  proceedings,  communications 
with  States  and  other  Federal  agencies, 
requests  for  enforcement  actions  under  10 
CFR  2.206,  and  Freedom  ot  Information  Act 
(FOIA)  requests  and  appeals,  but  not  for 
information  covered  under  the  Privacy  Act. 
E-mail  may  be  addressed  to  either  specific 
individuals  named  as  contacts  in  Federal 
Register  Notices  or  other  agency 
communications,  or  to  the  office  specified  in 
the  regulation  or  communication  specific  to 
the  document(s)  being  submitted;  to 
addresses  the  NRC  Web  site  provides  for 
individual  program  offices  or  specific  agency 
functions  or  services;  or  to  the  Office  of 
Public  Affairs.  Individual  program  offices 
may  be  contacted  through  the  NRC  Web  site 
at  http://www.nrc.gov  by  selecting  specific 
contact  pages  from  "Contact  Us"  on  the  home 
page.  The  Office  of  Public  Affairs  may  be 
reached  through  the  "Contact  Us"  on  the 
home  page  or  at  C^AQnrc.gov  (use  upper 
case  where  indicated).  The  sender  will  not 
receive  an  e-mail  confirmation  of  receipt  of 
the  submission  except  for  those 
communications  using  EIE. 

1.3.1    Exceptions  to  Electronic  Submission 

A.  All  communications  with  the  NRC  may 
be  submitted  electronically  via  the  Internet 
using  Electronic  Information  Exchange 
except  for  the  following: 

1.  Classified  Information  (i.e..  National 
Security  Information  and  Restricted  Data), 
and  Safeguards  Information.  This 
information  may  only  be  submitted 
electronically  on  CD-ROM. 

2.  "Immediate"  or  "prompt"  notifications 
to  the  NRC  that  NRC  regulations  require  be 
made  by  telephone  or  telefax  up  to  one  week 
before  or  after  an  event  [e.g.,  10  CFR  30.50 
or  30.55(c)). 

3.  Notice  of  filing  of  bankruptcy  petition, 
whether  voluntary  or  involimtary  (e.g.,  10 
CFR  30.34(h)(1)). 

4.  Hearing  requests,  and  documents 
pertaining  to  hearings  or  associated  appeals, 
including,  but  not  limited  to,  those 
associated  with  hearings  conducted  under  10 
CFR  parts  2,  4,  10, 12,  13, 14, 16,  19,  25,  76, 
81. 110, 140,  and  150.  Separate  rules  or 
guidance  addressing  procedures  for 
electronic  conununications  in  hearings  will 
be  issued  in  the  future  for  public  comment. 
(Nothing  in  this  guidance  doctunent 
precludes  presiding  officers  from  their 
current  practice  of  authorizing  electronic 
communications  on  a  case-by-case  basis.) 

5.  Documents  served  on  the  NRC  as  a 
participant  in  Federal  Court  proceedings  or 
in  non-NRC  administrative  proceedings  (such 
as  administrative  proceedings  before  the 
Merit  Systems  Protection  Board,  unless 
electronic  submission  is  authorized  by  rule 
or  order  issued  by  a  Federal  Court  or 
Agency). 

6.  NRC  contractor  proposals  or  invoices 
submitted  in  response  to  specific  contractual 
requirements.  (Because  Federal  Acquisition 
Regulation  guidance  as  contained  in  Section 
30  of  the  Office  of  Federal  Procurement 
Policy  Act  [41  U.S.C.  426]  allows  the  Federal 
Government  to  use  electronic  conunerce 


whenever  practical,  guidance  for  electronic 
submittal  of  proposals  and  invoices  will  be 
addressed  in  individual  procurements. 
Further  guidance  for  submission  of  these 
documents  will  be  issued  at  a  later  date.) 

7.  Financial  assurance  instruments  to  meet 
decommissioning  cost  requirements  and 
prescribed  bv  regulation  at  10  CFR  30.35(e) 
and  (f);  10  CFR  40.36(d)  and  (e);  and  10  CFR 
70.25(e)  and  (f)  (including  surety  bonds, 
letters  of  credit,  lines  of  credit,  and 
insurance). 

8.  Documents  with  special  printing 
requirements.  (See  section  2.8).  This 
information  may  only  be  submitted 
electronically  on  CD-ROM. 

9.  Segmented  documents  or  files  larger 
than  50  megabytes  (MB).  (See  section  2.14.) 
This  information  may  only  be  submitted 
electronically  on  CD-ROM. 

B.  All  communications  with  the  NRC  may 
be  submitted  electronically  on  CD-ROM 
except  for  the  following: 

1.  "Inmiediate"  or  "prompt"  notifications 
to  the  NRC  that  NRC  regulations  require  be 
made  by  telephone  or  telefax  up  to  one  week 
before  or  after  an  event  (e.g.,  10  CFR  30.50 
or  30.55(c)). 

2.  Notice  of  fihng  of  bankruptcy  petition, 
whether  voluntary  or  involuntary  (e.g.,  10 
CFR  30.34(h)(1)). 

3.  Hearing  requests,  and  documents 
pertaining  to  hearings  or  associated  appeals, 
including,  but  not  Umited  to,  those 
associated  with  hearings  conducted  under  10 
CFR  parts  2,  4, 10, 12, 13,  14, 16, 19,  25,  76, 
81, 110, 140,  and  150.  Separate  rules  or  ■ 
guidance  addressing  procedures  for 
electronic  conmiunications  in  hearings  will 
be  issued  in  the  future  for  public  comment. 
(Nothing  in  this  guidance  document 
precludes  presidii^g  officers  from  their 
current  practice  of  authorizing  electronic 
conmiunications  on  a  case-by-case  basis.) 

4.  DocTiments  served  on  the  NRC  as  a 
participant  in  Federal  Comt  proceedings  or 
in  non-NRC  administrative  proceedings  (such 
as  administrative  proceedings  before  the 
Merit  Systems  Protection  Board,  imless 
electronic  submission  is  authorized  by  rule 
or  order  issued  by  a  Federal  Court  or 
Agency). 

5.  NRC  contractor  proposals  or  invoices 
submitted  in  response  to  specific  contractued 
requirements.  (Because  Federal  Acquisition 
Regulation  guidance  as  contained  in  section 
30  of  the  Office  of  Federal  Procurement 
Policy  Act  (41  U.S.C.  426]  allocs  the  Federal 
Government  to  use  electronic  commerce 
whenever  practical,  guidance  for  electronic 
submittal  of  proposals  and  Invoices  will  be 
addressed  in  individual  procurements. 
Further  guidance  for  submission  of  these 
documents  will  be  issued  at  a  later  date.) 

6.  Financial  assurance  instruments  to  meet 
decommissioning  cost  requirements  and 
prescribed  by  regulation  at  10  CFR  30.35(e) 
and  (f);  10  CFR  40.36(d)  and  (e);  and  10  CFR 
70.25(e)  and  (f)  (including  surety  bonds, 
letters  of  credit,  lines  of  credit,  and 
insurance). 

1.3.2    Electronic  Forms  and  Payments 

Each  for    m  referred  to  in  the  NRC 
regulations  can  be  found  on  the  NRC  Web 
site  at  http://www.nrc.gov  in  PDF  format  for 
viewing  and  printing  by  selecting  "Forms" 


from  the  index  found  on  the  home  page  and 
selecting  the  specific  form  required. 

Financial  payments  required  by  regulations 
can  be  submitted  electronically.  Copies  of 
NRC  Form  628  to  establish  financial 
authorization  electronically  can  be  foimd  at 
the  NRC  Web  site  at  http://www.nrc.gov  by 
selecting  "Forms"  from  the  index  found  on 
the  home  page.  Payments  by  credit  card  of 
civil  penalties,  part  171  annual  fees,  part  170 
licensing  and  inspection  fees,  and  other  fees, 
may  be  done  by  completing  the  authorization 
form  included  with  the  invoice  or  civil 
penalty.  A  copy  of  the  form  may  be  printed 
from  the  NRC  Web  site  at  http://wvirw.nrc.gov 
by  selecting  "Forms"  from  the  index  foimd 
on  the  home  page  ^d  selecting  "NRC  Form 
629,  Authorization  for  Payment  by  Credit 
Card." 

1.3.3  Submissions  Requiring  Oath  or 
Affirmation 

Submissions  requiring  oath  or  affirmatic  a 
may  be  submitted  electronically  using  EIE  or 
on  CD-ROM.  (See  sections  3.7  and  4.3.2  of 
this  guidance  document.)  These  include  the 
following: 

1.  Documents  that  by  statute  jiust  be 
submitted  under  oath  or  affirmation  (e.?., 
pursuant  to  section  182  of  the  Atomic  t  ergy 
Act  of  1954,  as  amended,  42  U.*"  C.  223iJ. 
Generally,  oath  or  affirmation  requirements 
apply  to  applications  for  a  license, 
amendments  to  a  license,  some  hcensee 
responses  to  Notices  of  Violation  (NOV),  and 
certain  letters  of  transmittal.  NRC's 
regulations  in  10  CFR  parts  2  and  50 
implement  these  statutory  requirements; 
certain  regulations  require  an  oath  or 
affirmation  for  submission  of  documents  (see, 
e.^.,  10  CFR  50.54(f)  and  10  CFR  50.30(b)). 

2.  Documents  that  must  be  sent  by  certified 
mail  (e.g.,  10  CFR  part  30.  appendix  A  II.  C. 
2). 

1.3.4  10  CFR  Part  2  Submissions 

Rulemaking  petitions,  comments  filed  in 
rulemaking  proceedings  (10  CFR  part  2, 
subpart  H),  and  requests  for  enforcement 
action  under  10  CFR  2.206  may  be  submitted 
via  EIE,  CD-ROM,  or  e-mail.  Other 
documents  submitted  pursuant  to  10  CFR 
part  2,  subpart  B,  "Procedure  for  Imposing 
Requirements  By  Order,  or  for  Modification, 
Suspension,  or  Revocation  of  a  License,  or  for 
Imposing  Civil  Penalties."  may  be  submitted 
via  EIE  or  CD-ROM.  Submission  of  all  other 
documents  covered  under  part  2  are 
excluded  from  the  scope  of  this  guidance 
document.  Separate  rules  or  guidance 
addressing  procedures  for  electronic 
communications  in  hearings  will  be  issued  in 
the  future  for  public  comment. 

1.3.5  Freedom  of  Information  Act  and 
Privacy  Act  Requests 

All  Freedom  of  Information  Act  (FOIA)  and 
Privacy  Act  requests  and  appeals  may  be 
submitted  electronically  by  EIE.  CD-ROM, 
facsimile,  or  e-mail.  However,  e-mail  requests 
may  not  reveal  personal  privacy  information. 

2.0    Parameters  for  Electronic  Files 
Submitted  to  the  NKC 

Unless  otherwise  noted,  all  electronic 
docimients  submitted  to  the  NRC.  including 
all  enclosures  or  attachments  that  are 
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documents,  should  meet  the  file  format 
specifications  delineated  in  this  section. 
Note  any  electronic:  file  that  can  be 
converted  to  PDF  format  (spreadsheets,  slide 
presentations,  etc)  Is  considered  a  document 
bv  the  N'RC;  and  is  subject  to  these 
specifications 


.Suhiiuttrils  iiiav  also  i  ontain  other  forms  of      2  1     File  Formats 


electronic  information  including  data  files, 
computer  nuidels,  and  video  or  audio  clips 
tfiat  are  not  i  onsidered  documents  These 
flle^  are  nut  ref^uired  to  conform  to  the  file 
format  spei  ifications  established  for 
dm  uiui-nts. 

Preferred  PDF  Output  File  Format 


Electronic  materials  should  be  submitted 
in  PDF  or  otherwise  meet  the  specifications 
delineated  in  this  section. 

The  following  table  defines  the  particular 
PDF  output  file  formats  and  their  use  when 
submitting  electronic  documents  to  the  NRC: 


File  format 


Version 


Filename 
extension 


Recommended  use 


Adobe-X  Acrot)at  Portable  Document  Format  (PDF)  Formatted 
Text  and  Graphics  (Foimerly  known  as  PDF  Normal)  Op^ 
tions  should  be  set  according  to  the  settings  descnbed  in 
Section  2  6 

Adobe'®  Acrobat  PDF  Searchable  Image  (Exact)  [formerly 
known  as  PDF  Original  Image  with  Hidden  Text]  Options 
should  be  set  according  to  the  settings  descnbed  in  Section 
2.6 

Adobe*  Acrobat  PDF  Image  Only   Options  should  be  set  ac 
cording  to  tbe  settings  descnbed  in  Section  2  6 


Current  or  2  previous 


Current  or  2  previous 


Current  or  2  previous 


pdf 


pdf 


pdf 


Textual  documents  converted 
from  native  applications 
only*,'*. 

Textual  documents  converted 
from  scanned  documents. 


Preferred  format  tor  graphic-, 
image-,  and  forms-oriented 
documents  (not  for  capture 
of  text). 


■  Textual  documents  scanned  from  onginal  paper  copies  converted  to  PDF  Formatted  Text  and  Graphics  result  In  capture  of  only  a  text  file  that 
contains  OCR  conversion  errors  This  inaccurate  representation  of  the  original  document  is  not  acceptable  for  capture  by  the  NRC  as  an  archival 
record  It  the  native  format  of  a  document  is  not  available  for  creating  a  PDF  file,  the  NRC  recommends  that  Searchable  Image  (Exact)  PDF  be 
generated  from  a  scanned  image  of  the  document  This  will  create  a  PDF  file  that  contains  a  100%  accurate  representation  of  the  original  docu- 
ment whicti  will  be  acceptable  for  transfer  to  the  National  Archives 

'"  Adobe<®  PDF  Formatted  Text  and  Graphics  files  that  contain  embedded  images  of  text  will  not  be  accepted.  These  files  are  usually  a  result 
of  cutting  and  pasting  images  of  text,  instead  of  the  text  itself,  from  one  document  to  another  while  creating  documents  using  word  processing 
applications.  This  practice  results  in  a  picture  of  the  text  being  created  that  is  not  full  text  searchable  However,  images  of  text  that  are  intended 
as  a  graphical  representation  only  and  are  not  meant  to  convey  the  infonmation  contained  in  the  text  will  be  accepted 


Note:  .\dob*>  has  recentlv  established  a 
fourth  PDF  output  file  format  (PDF 
Searchable  Image  (Compact))  that  uses 
compression  techniques  to  re(iuce  file  sizes 
of  images.  This  is  not  an  acceptable  format 
for  submission  to  the  N'RC!  because  it  uses 
lossy  compression  te<;hniques  that  do  not 


result  in  a  true  and  accurate  representation 
of  the  original  do(  umeni 

liiidt^es  originally  i  reated  in  a  'laggeci 
Image  Pile  Forniat  i  TIFF)  that  are  primarily 
grapfiu  -oriented  in  nature  may  be  converted 
to  PDF  tor  subinisMnii  tu  NKtl  using-Jhe  PDF" 
Image  ()nlv  fnriiiat  ^s  described  above. 


The  NR(;  recommends  that  the  results  of 
spreadsheet  applications  be  converted  to  one 
of  the  acceptable  PDF  file  formats.  The  NRC 
staff  may  also  require  spreadsheet  data  to 
perform  additional  calculations/analyses. 
Spreadsheet  data  may  be  submitted  using  the 
following  ac;ceptable  formats. 


File  format 

Version 

Filename  EXTENSION 

Preferred  Use 

Microsoft®  Excel 

Current  or  2  previous  

Current  or  2  previous       

xls  

wb3          

Spreadsheet  calculations. 
Spreadsheet  calculations. 
Spreadsheet  calculations. 

Corel-®  QuattroPro 

Lotus®  1-2-3  

Current  or  2  previous  

wk3/wk4  



When  submitting  an  electronic  file  using 
one  of  the  acceptable  formats,  do  not  change 
the  default,  three-character  extension  for  the 
file  |p  g  ,  a  dotmment  prepared  as 
iicense_amendment  pdf"  should  be 
submitted  with  the      pdf  file  extension  diid 
a  document  prepared  as  a  Microsoft  Ext  el 
spreadsheet  should  be  submitted  with  the 
'  xU"  file  extension) 

J  2     \'aming  Convpntions 

Documents  submitted  to  the  NRC  must 


•  (.Conform  to  l.M)  4660  tormat.  including 
following  the  joliet  Extension 

•  Have  filenanws  that  are  limited  to  49 
charai  ters  line  hiding  the        and  the  three- 
I  harai  ter  filename  extension) 

•  Retain  the'detault  three-character  file 
extension  associated  with  the  format  in 
which  the  do(  umeril  was  created  (Example 
for  files  I  reated  to  i  oiiform  to  .Adobe's 
Portable  Document  Format,   '  pdf,  for  files 
created  using  Micrf)soft  Excel,  "  xls") 

File  Naming  Example  Table 


•  Include  a  three-digit  numeric  prefix  (e.g.. 
001,  002,  003)  in  the  filename  that  designates 
the  correct  order  of  the  files  contained  in  the 
submission,  followed  by  the  name  of  the  file 
(Example:  ■QOlfiiename  of  first 
document, pdf ), 

•  Filenames  should  be  based  on  the  logical 
breakpoint  used  for  segmentation  of  the 
document  (eg.,  chapter,  section,  etc.)  as 
described  in  Section  2.14. 


Document  title 


File  name 


Multiple  File  Documents 


Chapter  1,  Section  1  Estimate  of  Long-Tenm  Geo-chemical  Behavior  001^1  1  Estimate  of  Long-Term  Geochem  Behavior.pdf. 

Chapter  2,  Section  2  Estimate  of  Long-Term  Geo-chemical  Behavior  002  2  2  Estimate  of  Long-Term  Geochem  Behavior.pdf. 

Appendix  A  Estimate  of  Long-Tenm  Geo-chemical  Behavior  003_Ap  A  Estimate — Long-Term  Geochem  Behavior.pdf. 
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File  Naming  Example  Table— Continued 


Document  title 


File  name 


Single  RIe  Documents 


Attachment  II,  CAL-EBS-NU-000017  Rev  003  Calculation,  Radiolytic 

Specie  Generation  from  Internal  Waste  Package  Criticality. 
List  and  Schedule  for  Model  Validation  Reports  related  to  Criticality  


001_Att  2  CAL-EBS-NU-00017  R003.pdf. 
001_List_Sched  for  MVRs  related  to  Criticality.pdf. 


2.3     File  Size  Limitations 

Large-size  files  create  challenges  for  both 
the  NRG  staff  and  the  public  when  viewing 
or  downloading  the  documents.  Therefore, 
the  NRC  requests  that  submitters  make  every 
effort  to  limit  the  size  of  each  file  to  50MB. 
If  a  document  exceeds  50MB,  it  should  be 
created  using  logical  breaks  in  the  document 
(e.g.,  file  broken  up  into  individual 
chapters — see  section  2.14). 

Additionally,  small-size  files  are 
problematic  as  well.  Large  volumes  of  files 


require  significant  resources  to  capture  and 
profile  in  electronic  document  management 
systems.  Therefore,  the  NRC  encourages 
submitters  to  combine  files  that  are 
components  of  larger  documents  to  create 
50\^  files  that  can  be  more  economically 
and  efficiently  managed. 

The  maximum  size  of  a  document 
submittal  to  the  NRC  depends  on  the  method 
of  transmission.  For  example,  submitters  may 
use  EIE  to  submit  PDF  files  and/or  accepted 
spreadsheet  files  [see  section  3.2)  that  do  not 
exceed  50MB,  including  all  attachments. 


Submitters  should  use  the  CD-ROM 
transmission  method  in  all  other  cases  unless 
e-mail  or  facsimile  is  an  appropriate  option. 
(See  sections  5.2  and  6.2.)  The  use  of 
compression  techniques  (zipped  files, 
downsized  files,  etc.)  is  not  allowed  for 
electronic  files  submitted  to  the  NRC  because 
they  use  lossy  compression  techniques  that 
do  not  result  in  a  true  and  accurate 
representation  of  the  original  document.  The 
table  below  summarizes  the  size  limitations 
based  on  the  method  of  file  transmission; 


Method  of  transmission 


Size  limitations 


Electronic  Information  Exchange  (EIE) 

CD-ROM  

E-mail 


Less  than  or  equal  to  50MB*. 

50MB  or  less  per  individual  file  on  CD 

Less  than  or  equal  to  10MB  * . 


•Total,  combined  size  of  message  and  attachments  comprised  of  PDF  file(s)  and  accepted  spreadsheet  format  file(s).  Note:  Oversize  draw- 
ings and  other  files  with  special  printing  requirements  (Section  2.8),  regardless  of  ttie  file  size,  should  be  provided  on  CD-ROM. 

"The  total  CD  capacity  may  be  used  but  submitters  are  urged  to  limit  individual  files  to  50MB  or  less. 

•  *  *  In  some  cases  a  single  page  document  or  object  (e.g.,  oversize  color  drawing)  may  exceed  the  50MB  file  size  limit.  Submission  of  over- 
size files  (in  excess  of  the  50MB  limit)  are  allowed  in  these  instances. 


2.4  Security/Access  Settings 

Submissions  should  not  contain  any 
security  settings,  password  protections,  or 
any  other  attributes  that  will  preclude  full 
NRC  access  to  and  use  of  the  files.  NRC's 
internal  security  and  archival  processes  will 
maintain  the  integrity  of  the  materials  that 
are  submitted. 

2.5  Resolution 

To  comply  with  NARA  Standards,  PDF 
documents  should  be  created  using  the 
following  resolution  guidelines: 

•  Bi-tonal  (black  and  white)  PDF 
resolution,  not  less  than  300  dots  per  inch 
(dpi) 

I 


•  Color  PDF  resolution,  not  less  than  300 
dpi 

•  Grayscale  PDF  resolution,  not  less  than 
300  dpi 

Adobe®  Acrobat  "downsampling"  (an 
optimization  option  available  in  Adobe 
Acrobat)  may  result  in  images  with 
resolutions  less  than  acceptable  for 
submission  to-the  NRC.  Therefore,  its  use  is 
not  recommended. 

2.6    Settings  for  Creating  PDF  Formatted 
Text  and  Graphic  Files 

Adobe®  Acrobat  5.0  provides  four  default 
optimizations  when  creating  PDFs.  These  are 
eBook,  Press,  Print,  and  Screen.  The  NRC  has 
reviewed  these  optimizations  and  has 

SETTINGS 


established  a  custom  optimization  that 
strikes  a  balance  between  print  and  screen 
optimizations.  This  custom  optimization 
provides  adequate  retrieval  response  time  for 
viewing  online  while  providing  sufficient 
clarity  and  resolution  for  printing.  The 
settings  established  for  this  custom 
optimization  are  listed  below  and  should  be 
used  on  all  submittals  to  the  NRC.  The 
settings  are  specific  to  Adobe®  Acrobat  5.0 
However,  when  PDF  creation  software  other 
than  Adobe®  Acrobat  5.0  is  used,  the  PDF 
creation  software  should  be  configured  with 
values  equivalent  to  those  listed  below.  .\11 
fonts  should  be  embedded  in  the  PDF  file  to 
ensure  compliance  with  NARA  guidelines. 


Options 

General  Options: 

Compatibility 

Optimize  for  Fast  Web 

Emt)ed  Thumbnails 
Auto-Rotate 

Binding  

Resolution  (dpi)  

Compression: 

Color  Images 

For  images  atwve 

Compression  

Quality 

Grayscale  

For  images  above 

Compression  

Quality 


Recommendation  Optimal  on  5.0 


5.0 
X 


Left 
300 

Bicubic  Downsampling  (NOT  SELECTED) 

300  dpi  ' 

Z.p  I 

8-bit 

Bicubic  Downsampling  (NOT  SELECTED) 

300  dpi  < 

Zip 

8-bit 
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Settings — Continued 


options 


Monochrome  

For  images  above  

Compression  

Anti- Alias  to  Gray 
Compress  Text  &  Une  Art 


Font: 

Embed  AH  Fonts     

Subset  embedcled  fonts  when  percent  of  characters  useo  is  less  ttian  100% 

When  Emtjedding  Fails  

Cotor 

Setting  File  

Color  Management  Policy 

Intent  

Gray  ...:. 

RGB    

CMYK 

Preserve  Overpnnt  Settings  

Preserve  Under  Color  Removal 

Transfer  Function  

Preserve  Halftone 
Advanced  Options 

Prologue.ps  &  Epilogue  ps 

Aliow  PS  to  Ovemde  Job  Options  , 

Preserve  Level  2  Semantics  

Save  Job  Ticket     , 

Illustrator  Mode  

Gradients  to  Smooth  Shades  „ , 

ASCII  Format 

Process  DSC  Comments      

Log  DSC  Wamings 

Resize  for  EPS   

Presen/e  EPS  Info      

OPI  Comments  

Preserve  Doc  Info  from  DSC  


Recommendation  Optimal  on  5.0 


Bicubic  Downsampling  (NOT  SELECTED) 

450  dpi 

CCITT— Group  4 

Not  Selected 

Selected 


Warn  &  Continue 

None 

Tag  Everything  for  Color  Management 

Default 

None 

SRGB  IEC61966-2  1 

US  Web  Coated  (SW0P)v2 

X 

X 

Preserve 


You  must  check  the  license(s)  for  any  fonf(s)  you  intend  to  emtied.  to  venfy  that  embedding  is  allowed.  In  some  cases,  the  program  will  wam 
you  if  a  font  is  not  licensed  for  emt>edding  but  this  vanes  tjy  vendor  Fonts  must  be  embedded  to  comply  with  NARA  guidelines. 


2  7     I'se  of  Color 

The  N'RC  discourages  the  use  of  color 
because  it  significantly  increases  file  size   If 
the  use  of  color  -idds  no  value  to  the 
understanding  of  the  information  presented, 
its  use  should  be  avoided   If  color  is  required 
to  make  the  document  understandable,  its 
limited  use  is  ac:ceptable.  E.xamples  of  color 
documents  that  meet  this  criteria  are  graphs, 
bar -charts,  and  engineering  drawings  that 
depend  exclusively  on  the  differences  in 
color  to  understand  the  infnrmation  and  data 
being  present,jd 

2  8     fi/es  With  Special  Printing, 
Requirements 

Documents  that  contain  electronic  files 
with  special  printing  requirements,  such  as 
requinng  the  use  of  a  plotter  or  other  special 
equipment  to  print,  oversize  drawings  or 
graphics  that  require  a  paper  size  larger  than 
11  inches  by  17  inches,  or  other 
enhancements  such  as  3D  images,  etc  .  may 
only  be  submitted  elecLronicallv  via  CD- 
ROM  as  separate  files.  If  special  software 
components  (eg.,  printer  drivers)  are 
necessary,  include  those  c:omponents,  their 
configuration  parameters,  and  any  hardware 
configuration  requirements  on  the  same  CD- 
ROM. 


2  '5     File  Unkages 

f-iles  (  unldining  (jb|ei.:ts  [e.g  .  pictures, 
tables,  spreadsheets,  and  images  of  text) 
using  link  pn)to(-ols  such  as  Object  Linking 
and  Knibedding  (OLE).  Dynamu.  Data 
K\i  hdiige  I  DDE),  or  anv  other  object  linking 
between  electKJiiK  files  are  not  practicable 
for  the  NRC  to  ac  (.ept  because  the 
relationships  among  links  in  multiple  file 
submissions  are  lost  when  captured  in 
.\D.-\.V1S  or  other  agencv  elei  tronic 
recordkeeping  systems.  However,  links 
within  a  single  electronu.  PDF  file  are 
acceptable 

2  11)     X'inisfs 

1-iles  rec:eived  bv  the  N'RC;  will  be  checked 
for  viruses  prior  to  acceptance  ."Vny 
submission  identified  as  having  a  virus  will 
be  reiected  and  returned  to  the  submitter 
with  an  explanation  of  whv  the  submittal 
was  reiected 

2  1 1     Macros 

Macros  in  files  such  as  Microsoft®  Excel 
are  sometimes  detetted  as  viruses   Therefore, 
the  use  of  macros  should  be  limited  because 
a  file  identified  as  having  a  virus  will  be 
reiected  and  returned  to  the  submitter  with 
an  explanation  of  why  the  submittal  was 
rejected. 


2.J2     Copyrighted  Information 

Submitting  information  electronically  to 
the  NRC  shall  be  deemed  to  constitute 
authority  for  the  ISTRC  to  place  a  copy  of  the 
information  on  its  public  document  database 
and  for  the  NRC  to  reproduce  and  distribute 
sufficient  copies  to  carry  out  its  official 
responsibilities.  NRC  use  of  the  information 
specified  herein  does  not  constitute  authority 
for  others  to  use  the  information  outside 
applicable  requirements  of  copyright  law. 

2  13     Copies 

Licensees  and  vendors  submitting 
documents  via  EIE  do  not  need  to  send 
confirming  hard  copies  of  the  electronic 
documents.  In  instances  where  the  NRC 
requires  a  paper  copy  for  accessibility  or 
other  reasons,  it  will  make  every  effort  to 
produce  the  copy  using  NRC  resources. 
However,  in  those  instances  where  the 
agency  is  unable  to  successfully  generate  an 
accurate  paper  copy  from  the  electronic 
submittal,  the  NRC  may  require  a  paper  copy 
from  the  submitter.  This  will  be  handled  on 
a  case-by-case  basis. 

Many  NRC  regulations  require  submission 
of  copies  of  documents  to  multiple  NRC 
locations  (e.g..  Headquarters,  Regional 
Offices,  etc.).  This  practice  continues  for 
submissions  that  are  made  on  CD-ROM. 
However,  only  a  single  copy  of  the  CD-ROM 
is  required  to  be  submitted  to  each  location. 
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Submissions  made  via  EIE  do  not  require 
submission  to  multiple  locations. 

2.14  Segmentation  of  Large  Documents 

Submitters  should  use  the  CD-ROM 
method  of  transmission  (Section  4.0)  for 
documents  with  file  sizes  greater  than  50MB. 
Divide  the  document  into  file  segments  of 
50MB  or  less  at  logical  breakpoints  such  as: 

a.  Chapters. 

b.  Sections. 

c.  Subsections. 

d.  Appendices. 

e.  Exhibits  or  attachments. 

f.  Charts,  tables,  or  formulae. 

g.  For  large  transcripts,  the  end  of  a 
witness'  testimony  or  session  recess. 

If  the  recommended  file  size  cannot  be 
achieved,  consider  moving  the  graphics 
(which  are  often  large  files)  to  an  appendix 
or  attachment.  Any  graphic  or  other  large 
object  that  exceeds  the  50MB  limit  and  that 
cannot  logically  be  divided  should  not  be 
segmented. 

Note:  Oversize  drawings  and  other  files 
with  special  printing  requirements  (Section 
2.8),  regardless  of  the  file  size,  should  be 
provided  on  CD-ROM. 

Additionally,  small-size  files  are 
problematic  as  well.  Large  volumes  of  files 
require  significant  resources  to  capture  and 
profile  in  electronic  document  management 
systems.  Therefore,  the  NRC  encourages 
submitters  to  combine  files  that  are 
components  of  larger  documents  to  create 
larger  files  that  can  be  more  economically 
and  efficiently  managed. 

When  CD-ROMs  are  submitted,  use 
electronic  folders  to  organize  the  contents  at 
the  chapter  level  consistent  with  the  file 
name  guidance  outlined  in  Section  2.2.  The 
numeric  portion  of  the  file  name  should  be 
sequential  across  all  folders.  This  means: 

•  Each  chapter  must  have  its  own  folder 
which  should  then  contain  all  files 
associated  with  that  Chapter,  including 
sections,  subsections,  and  graphics  (either 
embedded  within  those  sections/subsections 
or  provided  separately). 

•  The  sections/subsections  should  be 
placed  in  logical  sequential  order  within  a 
folder. 

•  Separate  folders  may  be  created  for 
appendices,  exhibits,  or  attachments.  Each 
item  should  have  the  file  name  reflect  the 
folder  where  it  resides,  if  practical,  in 
conjunction  vwth  complying 4vith  the  file 
name  guidance  in  Section  2.2. 

If  multiple  CD-ROMs  are  submitted,  place 
the  Table  of  Contents  for  the  entire 
submission  on  each  CD-ROM  in  a  multi-set 
submission. 

2.15  Sensitive  or  Non-Public  Documents 

Documents  containing  information  that  is 
deemed  sensitive  unclassified,  specifically 
Proprietary  Information  (e.g.,  trade  secrets, 
privileged,  or  confidential  commercial  or 
financial  information),  personal  privacy 
information,  or  other  Official  Use  Only 
information,  may  be  submitted  electronically 
via  EIE  or  on  CD-ROM.  Documents 
containing  Classified  Information  (i.e.. 
National  Security  Information  and  Restricted 
Data)  and  Safeguards  Information  may  be 
submitted  electronically  only  on  CD-ROM, 


but  not  via  ETE  or  e-mail.  (See  sections  3.9 
and  4.3.1.) 

3.0  Guidance  for  EIE  Submissions 

3.1  Who  Can  Participate 

Applicants,  licensees,  external  entities 
(including  Federal,  State,  and  local 
governments),  vendors  and  members  of  the 
public  who  submit  documents  to  the- NRC 
may  do  so  via  EIE.  The  EIE  is  designed  to 
ensure  that  electronic  documents  can  be 
transmitted  via  the  Internet  in  a  secure  and 
unalterable  manner.  Submittals  such  as  those 
that  are  required  to  be  submitted  under  oath 
or  affirmation  may  be  safely  transmitted  via 
EIE.  Applicants,  licensees,  vendors,  etc., 
must  designate  individuals  who  will  have  the 
responsibility  for  originating,  signing,  or 
sending  documents  to  the  NRC  in 
compliance  with  regulatory  requirements. 

3.2  What  Can  Be  Submitted 

Documents  may  be  submitted  via  EIE 
except  as  noted  in  section  1.3.1. A.  and  must 
qualify  according  to  the  following  criteria: 

•  The  file  format  is  PDF  and/or  an 
acceptable  spreadsheet  format — See  Section 
2.1,  and 

•  The  entire  submission  is  less  than  50MB. 

3.3  How  To  Register 

The  NRC  provides  for  overall 
administration  of  the  EIE  process  through  the 
designated  Local  Registration  Authority 
(LRA).  The  LRA  creates  and  maintains  an 
Authorized  Certificate  List  (ACL)  consisting 
of  authorized  internal  and  external  EIE 
participants.  Each  participant  must  send  an 
ACL  containing  the  name  and  e-mail 
addresses  of  individuals  who  will  be 
submitting  digitally  signed  documents  to  the 
NRC.  The  ACL  must  be  sent  to  the  NRC  in 
a  signed  paper  form  to  the  following  address: 
Local  Registration  Authority  (T6  C30), 
Electronic  Information  Exchange.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

Upon  receipt  of  the  ACL,  the  NRC  will  e- 
mail  to  each  individual  named  a  unique 
personal  identification  number  (PIN)  to  be 
used  in  applying  for  a  digital  certificate. 
Once  received,  the  digital  certificate  will 
then  enable  individual  users  to  digitally  sign 
documents  and  submit  them  in  a  secure 
manner.  The  PIN  number  will  be  sent 
approximately  3  to  5  business  days  after 
receipt  of  the  ACL.  Participants  may  add  or 
delete  names  from  the  ACL  by  written 
notification  to  the  NRC  using  the  above 
address.  The  LRA  will  use  the  ACL  to 
validate  authorized  individuals  requesting 
digital  signature  certificates.  The  LJtA  may  be 
contacted  via  e-mail  at  EIE@nrc.gov. 

3.4  What  Is  Needed  To  Participate 

Participating  individuals  in  the  EIE 
initiative  may  use  their  existing  workstations 
with  standard  desktop  configuration.  The 
recommended  workstation  configuration 
requires  a  Pentium  133  MHZ  (or  higher)  with 
a  minimum  of  32  MB  of  RAM,  20  MB  of 
available  disk  space,  and  access  to  the  World 
Wide  Web  (Web)  through  an  Internet  Service 
Provider  (ISP).  The  operating  system  should 
be  either  Windows  NT/ 2000  or  Windows  95 
(or  higher).  In  addition,  each  workstation 


must  be  equipped  with  browser  software, 
consisting  of  either  Netscape  Navigator  or 
Communicator  (version  4.6  or  higher)  or 
Microsoft  Internet  Elxplorer  (version  5.0  or 
higher).  Other  browser  types,  such  as  AOL  or 
Mosaic,  are  not  currently  supported  for  use 
in  the  EIE  system. 

To  utilize  EIE,  each  individual  must  obtain 
a  digital  signature  certificate  (Digital  ID)  in 
order  to  digitally  sign  and  submit  the  form 
used  to  transmit  documents  and  to  access  the 
EIE  external  server  to  retrieve  documents  as 
needed.  [See  Section  3.5  of  this  guidance 
document.)  Additionally,  there  is  a  software 
plug-in  that  must  be  dowmloaded  and 
installed.  Each  process  and  step  required  to 
set  up  a  computer  or  workstation  to  use  EIE 
is  described  in  the  sections  below.  The 
processes  and  steps  described  are  specific  to 
both  Netscape  Navigator/Communicator  4.6 
or  higher  and  Microsoft  Internet  Explorer  5.0 
or  higher. 

3.5  How  To  Obtain  a  Digital  Signature 
Certificate 

To  obtain  a  Digital  ID,  authorized 
participants  must  first  complete  and  submit 
an  enrollment  form.  VeriSign,  Inc.  acts  as  the 
NRC's  Certificate  Authority  (CA)  and 
provides  the  NRC  with  a  Digital  Certificate 
(ID)  enrollment  page  on  its  Web  site.  The 
NRC  provides  VeriSign  Onsite  Digital 
Certificates  (IDs)  at  no  cost  to  participants. 
The  steps  for  obtaining  a  Digital  Certificate 
are  provided  on  the  EIE  home  page  at 
http://www.nrc.gov/site-help/eie.html.  After 
accessing  the  EIE  home  page,  click  on  the 
"Request/Retrieve  Certificate"  hyperlink  and 
follow  the  step-by-step  prompts. 

3.6  How  To  Obtain  Software  Plug-ins 

To  utilize  the  EIE  system,  users  must 
download  and  install  one  software  plug-in. 
The  software  plug-in  can  be  obtained  from 
the  EIE  home  page  on  the  NRC  Web  site  at 
http://www.nrc.gov/site-help/eie.html.  The 
specific  plug-in  required  is  the  Internet  Form 
Viewer,  which  is  a  required  plug-in 
regardless  of  the  browser  used.  To 
successfully  download  and  install  the  plug- 
in,  simply  go  to  the  EIE  home  page  and  click 
on  the  "EIE  Start  Up  "  hyperlink  and  follow 
the  step-by-step  procedures  provided. 

3.7  How  To  Submit  Documents 

Documents  eligible  for  submission  to  the 
NRC  are  restricted  to  specific  formats.  No 
documents  with  special  attributes  (e.g., 
documents  with  special  printing 
requirements,  such  as  requiring  the  use  of  a 
plotter  or  other  special  equipment  to  print,  or 
other  enhancements  such  as  3D  images,  etc.) 
will  be  accepted  via  EIE.  The  acceptable 
formats  for  electronic  submission  via  EIE  are 
listed  in  section  2.1  above.  The  submission 
of  documents  to  the  NRC  using  EIE  will 
require  the  use  of  the  NRC's  EIE  form.  The 
EIE  form  is  a  document  based  on  Extensible 
Mark-up  Language  (XML).  It  allows 
participants  to  sign,  enclose,  submit,  and 
verify  documents  via  the  Internet.  The 
document  to  be  submitted  or  transmitted 
must  be  presented  as  an  enclosure  to  the 
form.  The  form  can  be  accessed  by  going  to 
the  NRC  Web  site  at  http://www.nrc.gov/site- 
help/eie.html.  Once  there,  select  either  the 
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"Submit"  or  "Retrieve"  hyperlink  to  access 
the  form. 

On(  e  the  form  is  displayed,  users  will  need 
to  fill  in  the  fields  on  the  form  and  attach  the 
document(s)  for  submission  to  the  NRC.  Once 
the  fields  have  been  filled  in  and  the 
intended  documents  are  attached,  the  form 
must  be  digitally  signed 

Documents  submitted  electronically  using 
EIE  do  not  need  to  be  digitally  signed  by  the 
author(s).  They  may  be  digitally  signed  by 
the  person  who  transmits  them,  but  the 
author(s)  are  accountable  for  the  content  of 
the  document(sl  submitted  (Generally,  the 
persons  who  will  digitally  sign  documents 
and  transmit  them  electronically  to  the  NRC 
are  the  same  persons  who  currently  dispatch 
licensing  documents  through  the  mail  to  the 
NRC.  Licensees  and  vendors  submitting 
documents  via  EIE  do  not  need  to  send 
confirming  hard  copies  of  the  electronic 
documents. 

NKC  regulations  require  that  some 
documents  be  filed  under  oath  or  affirmation. 
There  are  currently  two  acceptable  methods 
for  providing  this  oath  using  tiie  EIE 
processes. 

1.  Documents  requiring  oath  or  affirmation 
may  use  EIE  to  digitally  sign  the  affirmation 
on  the  document.  L'sing  this  process,  the 
document  must  conclude  with  a  statement  to 
this  effect:  "I  declare  under  penalty  of 
perjury  that  the  foregoing  is  true  and  correct. 
Exec:uted  on  [date]" 

The  electronic  document  must  be  digitallv 
signed  by  the  person  affirmmg  this  statement 
This  person  may  then  transmit  the  document 
directly  to  the  NRC  using  EIE  or  may  forward 
the  document  to  someone  else  tor 
transmission  to  the  NRC.  In  the  latter  case, 
the  transmitter  must  also  sign  the  document 
to  authorize  the  electronic  transmission 

Except  as  set  forth  below,  multiple 
documents  requiring  individual  digital 
signatures  by  different  persons  cannot  be  sent 
in  a  single  EIE  transmission  The  current  EIE 
process  only  allows  two  persons  to  digitally 
sign  a  single  transmission  Therefore,  the 
NRC  recommends  that  the  inethod  described 
below  in  item  2  be  used  for  submissions  that 
require  multiple  oath  and  affirmations. 

Note:  When  digitally  signing  a  document, 
the  submitter  is  actually  digitally  signing  the 
transmission  form,  not  the  document 
Signing  the  form  is  the  equivalent  of  signing 
the  document 

2.  Oath  or  affirmation  affidavits  may  also 
be  created  in  hard  copy  and  physically 
signed  The  original  paper  copy  may  then  be 
scanned  to  create  a  PDF  Searchable  Image 
lE.xact)  file  of  the  original  signature  page. 
This  page,  with  the  rest  of  the  PDF  file  of  the 
entire  attachment,  may  then  be  submitted  via 
EIE. 

Note:  Although  there  are  other  methods 
available  to  electronically  sign  documents 
using  wordprocessing  and  other  software, 
these  are  not  currently  acceptable  for  use  in 
signing  documents  for  submission  to  the  NRC 
because  they  do  not  provide  the  levels  of 
authentication,  certification,  and  non- 
repudiation  that  are  present  in  the  EIE 
process. 

Documents  transmitted  to  the  NRC 
electronically  using  EIE  will  be  time-  and 


date-stamped  when  the  last  bit  of  the 
tr4psniittal  is  received  by  the  EIE  server  The 
time  and  date  of  the  transmission  will 
become  part  of  the  record  in  the  NRC's 
Agencywide  Doc;uinents  Access  and 
Management  System  (ADAMS).  The 
transmitter  will  be  e-mailed  a  notice  of 
receipt  of  the  document    I'he  notice  will 
include  the  time  and  date  the  transmission 
was  received  at  the  NRC. 

Submission  of  documents  via  EIE  satisfies 
agency  submittal  requirements.  The 
submitter  need  not  send  additional  copies  to 
NW]  regions  or  other  agency  offices. 

Fur  more  detailed  information  and  step-bv- 
step  ()roc:edures  on  how  to  submit  documents 
to  the  NRC  using  EIE.  see  the  "EIE  Submittal 
Procedures"  on  NRC's  Web  site  at  http:// 
vi-wy*. nrc.gov/site-belp/eie. html. 

3  8     Where  To  Submit  Documents 

Documents  submitted  using  EIE  are 
automatically  sent  to  the  NRC  Document 
Processing  Center  for  processing  into 
ADAMS   No  additional  information  is 
necessarv,  except  for  submissions  intended 
for  a  Region  Submissions  intended  for  the 
Regions  should  have  the  Region(s)  listed  in 
the  comment  box  contained  on  the 
submission  form. 

3.9  Sensitive  or  Non-Public  Documents 

Documents  containing  information  that  is 
deemed  sensitive  unclassified,  specifically 
Proprietary  Information  {e.g.  trade  secrets, 
privileged,  or  confidential  commercial  or 
financial  information),  personal  privacy 
information,  or  other  Official  Use  Only 
information,  may  be  submitted  electronically 
via  EIE.  Documents  containing  Classified 
Information  {i.e..  National  Security 
Information  and  Restru  ted  Data)  and 
Safeguards  Information  may  not  be  submitted 
electronically  via  EIE 

Submissions  made  via  EIE  that  contain 
non-public  information  must  be  clearly 
marked  with  the  appropriate  designation 
{i  e  .  Proprietary  Information.  Privacy  Act 
Information,  or  Official  I'se  Only 
Information).  When  submitting  documents 
via  EIE  that  contain  both  publicly  and  non- 
publicly  available  files,  all  of  the  files  should 
be  clearly  marked. 

3.10  Additional  I  'ser  Assistance 

I  References  and  Contact  Information  I 

Additional  information,  as  well  as  detailed 
user  guides  can  be  obtained  from  NRC's  Web 
site  at  /jffp.//wwiv  nrc  gov/site-help/eie.html. 

Should  you  have  any  questions,  please 
contact  the  Local  Registration  Authority 
( LRA)  at  30 1  -4 1 5-6030  or  by  e-mai!  at 
ElE'®nrc  gov 

4.0     Guidance  for  CD-ROM  Submissions 

4  1     Who  Can  Participate 

This  guidance  is  intended  for  licensees, 
applicants,  external  entities  (including 
Federal.  State,  and  Local  governments), 
vendors,  and  members  of  the  public  who 
submit  documents  to  the  NRC. 

4.2     What  Can  Be  Submitted 

Documents  may  be  submitted  via  CD-ROM 
except  as  noted  in  section  1  3.1  B.  above.  As 
mentioned  in  Section  1,  there  are  also 


documents  that  should  only  be  submitted 
using  CD-ROM,  such  as  large  documents 
exceeding  50MB  and  documents  that  contain 
special  printing  requirements.  Documents 
containing  Classified  Information  [i.e.. 
National  Security  Information  and  Restricted 
Data)  and  Safeguards  Information  may  only 
be  submitted  electronically  on  CD-ROM  and 
not  via  EIE  or  e-mail. 

4  3     How  To  Submit  CD-ROMs  to  the  NRC 

Each  electronic  submission  made  on  CD- 
ROM  must  be  transmitted  by  a  signed  letter 
in  paper  format  (see  transmittal  letter 
example  below).  On  the  first  page  of  the 
transmittal  letter,  submitters  should  include 
the  following  information,  if  applicable: 

•  Organization  or  Individual  Name/ 
Address  (Author). 

•  Docket  Number  (050-OOXXX, 

030,xxxxx.  no.xxxxx). 

•  Subject  Line  (a  non-sensitive,  brief, 
descriptive  narrative  of  the  subject  of  the 
submission  that  should  include  any  relevant 
regulation  upon  which  the  submission  is 
based). 

•  Any  requests  for  withholding  from 
public  disclosure  in  accordance  with  10  CFR 
2.790. 

On  the  last  page  of  the  transmittal  letter, 
submitters  should  provide: 

•  The  name,  mailing  and  e-mail  addresses, 
and  phone  number  of  a  contact  person  who 
can  resolve  discrepancies,  if  any,  in 
document  submissions. 

•  A  complete  listing  of  the  document 
components  (electronic  files  and/or  physical 
objects)  that  make  up  the  submission.  The 
components  should  be  listed  in  the  order  in 
which  they  appear  in  the  document.  CD- 
ROM  submissions  that  require  multiple  CD- 
ROMs  to  transmit  all  of  the  document 
components  should  indicate  the  total  number 
of  CD-ROMs  included  in  the  submission. 

Each  of  the  listed  components  should 
indicate  the  following  information: 

•  The  file  name  (as  defined  in  Section  2.2, 
including  file  extension). 

•  The  size  of  the  file. 

•  Sensitivity  level  (e.g.,  publicly  available, 
proprietary,  classified,  etc.]. 

•  A  non-sensitive  description  of  all  non- 
document  components  (e.g.,  digital  image, 
etc.)  in  the  format  illustrated  by  the  example 
below. 

In  addition.  If  there  are  any  special 
instructions  regarding  the  use  of  the  CD- 
ROM  (e.g.,  how  to  open  the  files,  access  the 
publication,  etc.).  include  Ihem  as  part  of  the 
transmittal  letter. 

For  electronic  submissions  via  CD-ROMs 
that  contain  Classified  Information  [i.e.. 
National  Security  Information  and  Restricted 
Data),  sensitive  unclassified  information,  or 
non-public  documents,  additional 
requirements  apply  as  described  in  sections 
4.3.1  and  4.3.5. 

Transmittal  Letter  Example 

Author 

United  States  Department  of  Energy 

Office  of  the  General  Counsel 

Hearing  Division 

Washington,  DC  20585 

September  18.  2005 

(Docket  WM-000 11  (PRE)] 
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United  States  Nuclear  Regulatory 

Commission 
Atomic  Safety  and  Licensing  Board 
Attn:  Document  Control  Desk 
11555  Rockville  Pike 
Rockville,  MD  20852 

Subject 

Enclosed  is  DOE's  Response  to 
Interrogatories  Related  to  Quality  Control 
Procedures. 

Request  to  Withhold  From  Public  Disclosure 

The  file  named  "004  Figure  371  Plan  View 
Main  Excavation.pdf'  contains  business 
proprietary  information  and  the  USDOE 
requests  that  this  file  be  withheld  from 
public  disclosure. 

Contact 

Name:  Saraime  Smith 

Mailing  Address:  Hearing  Divisioni  US 

Department  of  Energy,  Washington,  DC 

20585 
E-Mail  Address:  SESSmith@usdoe.gov 
Phone  Number:  202-555-1111 
Document  Components: 

A  total  of  two  (2)  CD-ROMs  are  included 
in  this  submission.  The  CD-ROM  labeled 
"DOE03-001  Evaluation  Quality  Control 
Parts  1,  2,  and  3 — ^Non-publicly  Available" 
contains  the  following  four  (4)  files: 

001  Evaluation  Quality  Control  (1  of  3).pdf 
48,321,678  bjrtes,  pubHcly  available 

002  Evaluation  Quality  Control  (2  of  3).pdf 
47,421,178  bytes,  publicly  available 

003  Evaluation  Quality  Control  f3  of  3).pdf 
49,223,167  bytes,  publicly  available 

004  Figure  371  Plan  View  Main 
Excavation.pdf  101,175,297  bytes, 
proprietary 

The  CD-ROM  labeled  "DOE03-002 
Evaluation  Quality  Control  Parts  1,2,  and  3 — 
Publicly  Available"  contains  the  following 
three  (3)  files: 

001  Evaluation  Quality  Control  (1  of  3).pdf 
48,321,678  bytes,  publicly  available 

002  Evaluation  Quality  Control  (2  of  3).pdf 
47,421,178  bytes,  pubUcly  available 

003  Evaluation  Quality  Control  (3  of  3).pdf 
49,223,167  bytes,  publicly  available 

Non-Document  Description  Example 
Figure  371  Plan  View  Main  Excavation 

This  single  page,  over-sized  engineering 
drawing  is  referenced  in  "Evaluation  Quality 
Control"  part  2  of  3.  The  drawing  is  done  in 
6  colors  and  is  useful  when  printed  using  24" 
by  36"  paper  stock  or  viewed  on  a  large  high 
resolution  monitor  using  PDF  reader 
software.  It  has  been  scanned  at  300  dpi 
resolution  and  output  in  PDF  1.3  using  the 
Image  Only  option.  Figure  371  is  one  of  four 
(4)  files  on  the  CD-ROM  labeled  "DOE03- 
001  Evaluation  Quality  Control  Parts  1,  2, 
and  3 — Non-publicly  Available"  and  is 
located  as  the  fourth  file  on  the  CD-ROM. 

I  Sincerely, 

'  J.  Doe,  Attorney  for  DOE 

cc:  Provide  list  of  parties  served 

4.3.1     Sensitive  or  Non-Public  Documents 

Documents  containing  information  that  is 
deemed  sensitive  unclassified,  specifically 
Proprietary  Information  (e.g.  trade  secrets, 
privileged,  or  confidential  commercial  or 


financial  information],  personal  privacy 
information,  or  other  Official  Use  Only 
information,  may  be  submitted  electronically 
on  CD-ROM.  Dociunents  containing 
Classified  Information  [i.e..  National  Security 
Information  and  Restricted  Data)  and 
Safeguards  Information  may  also  be 
submitted  electronically  on  CD-ROM 

Submissions  made  on  CD-ROM  must  be 
accompanied  by  a  transmittal  letter  (see 
section  4.3)  that  contains  information 
regarding  the  sensitivity  level  of  the 
transmitted  documents.  This  letter  should 
contain  a  listing  of  each  file  contained  in  the 
submission,  with  a  description  and  the 
sensitivity  for  each  file  clearly  marked. 

When  submitting  documents  via  CD-ROM 
that  contain  both  publicly  and  non-publicly 
available  files,  all  of  the  files  should  be 
included  on  a  CD-ROM.  In  addition,  a 
separate  CD-ROM  must  be  provided  that 
contains  only  the  publicly  available  files. 
Each  CI>-ROM  must  be  clearly  labeled 
indicating  its  availability-Files  contained  on 
CD-ROMs  labeled  as  "Publicly  Available" 
will  be  released  to  the  public. 

CD-ROMs  containing  Classified 
Information  must  be  processed  and  produced 
on  systems  approved  under  the  provisions  of 
10  CFR  95.49.  Each  CD-ROM  must  be  clearly 
labeled  as  containing  classified  information. 

The  mailing  package  containing  CD-ROMs 
with  documents  containing  Proprietary, 
personal  privacy,  or  Official  Use  Only 
Information  must  be  marked  and  transmitted 
in  accordance  with  the  requirements  ■set  forth 
in  10  CFR  2.790(b).  Packages  containing 
Safeguards  Information  must  comply  with 
the  requirements  of  10  CFR  73.21(e],  73.21(g), 
and  73.21(h),  as  appropriate.  CD-ROMs 
containing  Classified  Information  {i.e.. 
National  Security  Information  or  Restricted 
Data)  must  be  packaged  and  submitted  to  the 
NRC  in  accordance  with  the  requirements 
contained  in  10  CFR  95.37,  95.39,  and  95.41. 

4.3.2    Oath  or  Affirmation 

NRC  regulations  require  that  some 
documents  be  filed  under  oath  or  affirmation. 
There  are  currently  two  acceptable  methods 
for  providing  this  oath  if  such  a  document  is 
submitted  or  CD-ROM. 

1.  Documents  requiring  oath  or  affirmation 
submitted  on  CD-ROM  must  include  the 
following  statement  on  either  the  transmittal 
letter  or  the  first  page  of  the  document 
contained  on  the  CD-ROM  and  must  contain 
the  signature  of  the  person  swearing  to  the 
accuracy  of  the  information  submitted:  "I 
declare  under  penalty  of  perjury  that  the 
foregoing  is  true  and  correct.  Executed  on 
[date]". 

If  the  oath  or  affirmation  is  submitted  on 
the  transmittal  letter,  it  must  contain  the 
original  signature  of  the  person  swearing  to 
the  accuracy  of  the  information.  If  submitted 
as  part  of  the  document  contained  on  the 
CE^-ROM,  the  page  containing  the  signature 
must  be  provided  as  a  scanned  PDF 
Searchable  Image  (Exact)  file  along  with  the 
PDF  version  of  the  entire  document  being 
submitted. 

2.  Oath  or  affirmation  affidavits  may  also 
be  created  in  hard  copy  and  physically 
signed.  The  original  paper  copy  may  either 
be  submitted  along  with  the  transmittal  letter 
and  CD-ROM,  or  can  be  scanned  to  create  a 


PDF  Searchable  Image  (Exact)  file  of  the 
original  signature  page  which  may  be 
submitted  on  the  CD-ROM  with  the  rest  of 
the  PDF  file  of  the  entire  attachment.  NOTE: 
The  transmittal  letter  should  indicate  thai  a 
separate  affidavit  is  being  provided  as  part  of 
the  submittal  package. 

4.3.3  Living  Documents 

Many  large  documents  historically 
submitted  to  the  NRC  have  been  maintained 
as  living  documents  and  have  used  a  page- 
replacement  approach  for  update.  Paper 
submissions  can  still  use  this  approach  for 
providing  updates  to  living  documents. 

In  the  electronic  environment,  this 
approach  is  not  practicable.  Consequently,  if 
a  submitter  chooses  to  make  electronic 
submission  of  these  documents,  all 
subsequent  updates  must  be  submitted  as 
total  replacements.  The  updated  version 
must  include  a  list  of  changed  pages  and 
each  changed  page  must  include  both  a 
change  indicator  for  the  area  changed  (for 
example,  a  bold  line  vertically  drawn  in  the 
meu-gin  adjacent  to  the  portion  actually 
changed)  and  a  page  change  identification 
including  either  the  date  of  change,  change 
number,  or  both. 

4.3.4  CD-ROM  File  Format 

The  acceptable  file  formats  are  stated  in    — « 
Section  2.1.  However,  for  text -oriented 
documents,  the  preferred  file  formats  are 
Portable  Document  Format  (PDF)  Formatted 
Text  and  Graphics  and  PDF  Searchable  Image 
(Exact).  PDF  Image  Only  is  preferred  for 
submission  of  graphic \  image  documents. 
PDF  files  should  be  scanned  at  the 
resolutions  stated  in  Section  2.5  of  this 
document. 

Large  documents  made  up  of  multiple  files, 
folders,  etc.,  often  require  the  inclusion  of  a 
search  engine  on  the  CD-ROM  to  facilitate 
navigation,  search,  and  retrieval  of  the 
document.  The  inclusion  of  the  search  engine 
enables  the  user  to  access  the  material 
contained  on  the  CD-ROM  without  heving  to 
rely  on  other  software  in  the  user's  resident 
environment.  The  NRC  encourages  the 
inclusion  of  these  search  engines  to  facilitate 
the  use  of  the  materials  in  stand-alone  mode. 
However,  only  those  products  that  do  not 
require  the  end-user  to  purchase  a  license  to 
use  the  products  are  acceptable. 

4.3.5  Packaging/Labeling 

When  submitting  documents  that  contain 
both  publicly  and  non-publicly  available 
files,  all  of  the  files  shoilld  be  included  on 
a  CD-ROM.  In  addition,  a  separate  CD-ROM 
mustie  provided  that  contains  only  the 
publicly  available  files.  Each  CD-ROM  must 
be  clearly  labeled  indicating  its  availability. 
CD-ROMs  labeled  as  "Publicly  Available" 
will  be  released  to  the  public  (sent  to  the 
Public  Document  Room,  where  they  are 
available  for  inspection  and  copying).  The 
mailing  package  containing  CD-ROMs  with 
documents  comprised  of  Proprietary, 
personal  privacy,  or  Official  Use  Only 
Information  must  be  marked  and  transmitted 
in  accordance  with  the  requirements  set  forth 
in  10  CFR  2.790(b).  Packages  containing 
Saieguards  Information  must  comply  with 
the  requirements  of  10  CFR  73.21(e).  73.21(g). 
and  73.21(h),  as  appropriate.  CD-ROMs 
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containing  Classified  Information  {i.e.. 
National  Security  Information  or  Restricted 
Data)  must  be  packaged  and  submitted  to  the 
NRC  in  accordance  with  the  requirements 
contained  in  10  CFR  95.37.  95.39.  and  95  41 
Subsequent  to  the  events  of  September  11. 
2001    much  of  the  incoming  mail  addressed 
to  the  Federal  government  is  irradiated  prior 
to  deliverv.  Irradiation  of  C'.D-RO.Ms 
containing  elec:tronic  information  may  result 
in  damage  to  the  media  and  its  contents 
Therefore,  packages  containing  CD-ROM 
submissums  should  be  c  learlv  marked 

C;C)ME.\TS  CONTAIN  CD-ROMs.  DO  NOT 
IRR.-\DIATE." 

4.3  6     Copies 

Many  NRC  regulations  require  submission 
of  copies  of  documents  to  multiple  NRC 
locations  {e.g  ,  Headquarters.  Regional 
Offices,  etc.).  This  practice  continues  for 
submissions  that  are  made  on  CD-ROM 
However,  only  a  single  copy  of  the  CD-ROM 
is  required  to  be  submitted  to  each  location. 

4.3.7     Rejection  of  Submissions 

It  is  not  practicable  for  the  NRC  to  accept: 

•  .\nv  submission  that  r(jntains  a  virus. 

•  Files  submitted  that  are  compressed. 

•  File  formats  other  than  those  listed  in 
Section  2.1.  except  submittals  may  also 
contain  other  forms  of  electronic  information 
including  data  files,  computer  models,  and 
video  or  audio  clip-. 

•  CD-ROMs  that  contain  both  publicis  and 
non-publicly  available  files  on  a  single  CD. 
unless  a  second  CD  with  only  publicly 
available  information  is  also  pirovided. 

•  CD-RO.Ms  c  onraining  OLE  KJbiect 
Linking  and  Embedding),  DDE  (Dynamic 
Data  E.xchangel.  or  any  other  object  linking. 

•  Any  inf:onsistencies.  including 
omissions,  between  the  transmittal  letter  and 
the  files  or  physical  objects  received. 

4.4  UVitTP  7')  Submit  the  CD-ROMs 

Send  CD-ROMs  with  transmittal  letter  to 
the  mailing  address  specified  in  the 
regulation,  order,  or  other  document 
governing  the  submission  of  that  particular 
application,  report  or  correspondence.  CD- 
ROMs  c:ontaining  Classified  Information  (i.e.. 
National  Security  Information  and  Restricted 
Data)  must  be  marked  in  accordance  with  10 
C^E'R  95.37  and  mailed  to  the  appropriate 
NRC  Classified  mailing  address.  [See  10  tlFR 
part  73.  appendix  A  for  a  listing  of 
addresses.) 

4..')     Additional  User  Assistance  (References 
and  Contact  Information) 

Information  can  be  found  bv  visiting  the 
NRC's  Web  site  at  http  / / \\-v,-v, .nrr .gov/ site- 
hflp/pie.html  L'rider  the  heading  "Related 
Information,  "  find  the  section  "CD-ROM 
Submittal  Procedures." 

For  assistance  or  to  discuss  problems  with 
making  CD-ROM  submissions  of  electronic 
filings,  contact  the  Document  Processing 
Services  Section  at  301^15-2488  during  the 
NRC's  normal  business  hours  (730  a.m.  to 
4:15  p.m.  eastern  time)  or  e-mail 
EIE@nrc.gov. 


5.0     E-Mail  Submissions 

5  1      Who  Can  Participate 

This  guidance  is  intended  for  licensees, 
applicants,  external  entities  (including 
Federal.  State,  and  local  governments), 
vendors  and  members  of  the  public  who 
submit  documents  to  the  NRC. 

5.2  What  Can  Be  Submitted 

Documents  (except  for  communications 
with  States  and  other  Federal  agencies) 
submitted  bv  e-mail,  including  the  text  of  the 
e-mail,  should  contain  onlv  information  that 
could  be  made  a\ailable  to  the  public  and 
ma\  be  used  tor 

•  RuleinHking  petitions  and  comments  in 
rulemaking  proceedings. 

•  Retjuests  tor  enforcement  action  under 
10  CFR  2  20H.  which  mav  be  sent  to 

jjohPFrnTH  )\s^sH(:  cov 

•  .-Ml  Freedom  of  Information  Act  (FOIA) 
and  Pnvacv  .\(  t  requests  and  appeals  may  be 
submitted  electronically  by  e-mail.  However, 
e-mail  re(]uests  may  not  reveal  personal 
privacy  information. 

•  Responses  to  Federal  Register  Notices  or 
other  agency  c:ommunications  where  NRC 
has  provided  a  specific  e-mail  address 

Multiple  document  attachments  are 
acc:eptable.  but  the  e-rnail  cannot  exceed  the 
lOMB  size  limitation,  and  the  e-mail  must 
iiu  lude  the  retjuirt'd  information  as  listed  in 
section  5  4 

In  addition,  the  NK(i  provides  a  listing  of 
contacts  on  the  NRC:  Web  site  at  http:// 
i^-ww. nrc.gov  that  can  be  used  for  a  varietv  of 
e-mail  communications  to  the  agency  by 
selecting  "C]ontact  I's"  from  the  home  page. 
Documents  can  he  submitted  by  e-inail  for 
the  purposes  identitied  on  the  Web  site,  and 
should  be  sent  to  the  specifi(  e-mail  address 
provided  for  each  lonii  of  communication 

5.3  Rejection  ot  Submissions 

File  submissions  that  do  not  meet  the 
parameters  outlined  in  this  document, 
especially  as  outlined  in  Section  2.0,  will  be 
rejected  and  will  rcMpiire  re-submission.  If  the 
e-mail  (with  attachments)  exceeds  the  lOMB 
size  requiremeiil  or  contains  a  virus,  the 
sender  will  rec  eive  an  automated 
"L'ndelivered  Mail"  notice  stating  the  reason 
for  the  delivery  rejection 

If  the  documents  do  not  comply  with  other 
file  parameters  outlined  in  section  2.0  (eg, 
unknown  file  formal,  compressed  files, 
incorrect  naming  convention,  corrupt/ 
iinrtMiiable  file  or  if  it  contains  nii'cros 
ideiilificil  as  potential  viruses),  the  intended 
re(  ipii'iil  uirtv  iiotif\  tht;  addressee  to  re- 
submit the  documentls)   Finally,  the  body  of 
the  e-mail  message/text  must  include  the 
required  information  as  listed  in  section  5  4 

5.4  How  To  Send  H-Xfail 

Files  sent  via  e-mail  must  be  sent  as  an 
attachment  tf)  the  e-mail  message  in  order  to 
retain  the  original  formatting  of  the 
documentls).  The  e-mail  message  must 
include  the  name  of  a  i:ontact  person  who 
can  respond  to  questions  about  the 
submission,  along  with  the  c:ontact  person's 
daytime  phone  number,  mailing,  and  e-mail 
address    The  e-mail  must  also  identify/ 
describe  each  document  attached  to  the  e- 
mail  message.  The  format  used  to  generate 


each  of  the  identified  file(s)  must  also  be 
listed. 

5.5     Where  To  Submit  E-Mail 

E-mail  may  be  addressed  to  either  specific 
individuals  named  as  contacts  or  to  the  office 
specified  in  the  regulation  or  communication 
specific  to  the  document(s)  being  submitted, 
to  addresses  the  NRC  Web  site  provides  for 
individual  program  offices  or  specific  agency 
functions  or  services,  or  to  the  Office  of 
Public  Affairs.  Individual  program  offices 
may  be  contacted  bv  using  the  addresses 
found  at  the  NRC  Web  site  at  http:// 
wniTv.nrr.gov,  and  selecting  "Contact  Us" 
from  the  home  page.  The  Office  of  Public 
.Affairs  may  also  be  contacted  through  the 
"Contact  Us  "  page  or  at  OPA@nrc.gov.  The 
Office  of  the  Secretary  of  the  Commission 
mav  be  contacted  at 
22U6PETITIOSS@NRC.GOV  for  2.206 
petitions  (use  upper  case  where  indicated). 
The  sender  will  not  be  e-mailed  a 
confirmation  of  receipt  of  the  submission. 

6.0     Facsimile  (Fax)  Submissions 

6".  1     Who  Can  Participate 

This  guidance  is  intended  for  licensees, 
applicants,  external  entities  (including 
Federal,  State,  and  local  governments), 
vendors  and  members  of  the  public  who 
submit  documents  to  the  NRC. 

6.2  What  Can  Be  Submitted 

Documents  (except  for  communications 
with  States  and  other  Federal  agencies) 
submitted  by  fax  should  contain  only 
information  that  could  be  made  available  to 
the  public  and  may  be  used  for: 

•  Rulemaking  petitions  and  comments  in 
rulemaking  proceedings. 

•  Requests  for  enforcement  action  under 
10  CFR  2.206, 

•  ,'\ll  Freedom  of  Information  Act  (FOIA) 
and  Privacy  Act  requests  and  appeals  may  be 
submitted  electfonicallv  by  facsimile. 
However,  requests  submitted  by  fax  may  not 
reveal  personal  privacy  information. 

•  Responses  to  Federal  Register  Notices  or 
other  agency  communications  where  NRC 
has  provided  for  response  bv  fax. 

•  Responses  to  NRC  licensing-related 
questions. 

•  Information  from  export/import  license 
applicants  and  licensees. 

6.3  How  To  Send  Facsimiles  (FaxesI 

Faxes  must  include  the  name  of  a  contact 
person  who  c:an  respond  to  questions  about 
the  submission,  along  with  the  contact 
person's  daytime  phone  number  and  mailing 
or  e-mail  address. 

6.4  Where  To  Submit  Facsimiles  fFaxesI 

The  NRC  has  established  centralized 
receipt  points  (see  listing  of  fax  locations 
provided  in  section  B,5)  for  official 
submissions  transmitted  by  fax  at  each  of  the 
Regional  Offices  and  at  NRC  Headquarters, 
All  official  transmissions  should  be  sent  to 
one  of  these  official  receipt  points  to  ensure 
that  they  are  captured  as  official  records  of 
the  agency. 

6. .5     Facsimile  Locations  and  User 
Assistance 
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Location 


Fax  No. 


User  Assistance 
and  Verification 


Headquarters  (24^Hour  Operation)  \  301-415-7010  or  301-415-7020  301-415-7000 

Office  of  International  Programs  !  301^15-2395 301-^15-1787 

Freedom  of  Infonnation  Act  and  Privacy  Act  Officer I  301-415-5130 301-415-7169 

Region  1  i  610-337-5324  610-337-5270 

Region  2  !  404-562-4900  404-562-4827 


Region  3 
Region  4 


630-515-9915  630-829-9556. 

817-860-8210  817-860-8100. 


7.0  Additional  Resources 

7. 1  User  Assistance 

To  obtain  general  information  about 
accessing  documents  filed  electronically 
(viewing,  printing,  and  downloading], 
contact  the  NRC  Public  Document  Room 
(PDR)  during  business  hours. 

You  may  contact  the  PDR  librarians  by  any 
of  the  following  means: 

Telephone:  1-800-397-4209  or  301-415- 
4737. 

TTY  (hearing  impaired):  1-800-635-4512. 


Facsimile:  301-415-3548. 

E-mail:  pdr@nrc.gov. 

U.S.  Mail:  Public  Document  Room, 
(01F13),  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555-0001. 

Onsite  at  the  PDR:  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor),  Rockville 
MD. 

Hours  of  PDR  operation: 

Reading  Room:  7:45  a.m. — 4:15  p.m. 
eastern  time.  Federal  workdays. 

Telephone  Service:  8:30  a.m. — 4:15  p.m., 
eastern  time.  Federal  workdays. 


7.2  References 

NRC,  EIE  Web  site;  http://www.nrc.gov/ 
site-help /eie. html. 

The  Code  of  Federal  Regulations.  Title 
10 — Energy  http://www.nrc.gov.  Select  "Code 
of  Federal  Regulations"  from  the  Index  found 
on  the  home  page. 

Freedom  of  Information  Act,  5  U.S.C.  552. 

Privacy  Act,  5  U.S.C.  552a. 

[FR  Doc.  03-25246  Filed  10-9-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
[OAR-2002-0071;  FRL-7566-8] 
RtN  2060-AG21 

Update  of  Continuous  Instrumental 
Test  Mettiods 

AGENCY:  Envirotiinental  Protection 
Agencv  (EPAl. 
ACTION:  Proposed  rule. 


summary:  We,  the  Environmeiital 
Protection  Agency,  are  proposing  to 
amend  five  instnimt^ntal  test  methods 
that  are  used  to  measure  air  pollutant 
emissions  from  stationary  sources.  The 
intended  effect  of  this  rule  is  to 
harmonize,  simplify',  and  update  the  test 
methods  The  methods  were  originally 
developed  for  specific  industry' 
applications  but  have  since  been 
adapted  to  general  testing  applications. 
These  proposed  revisicms  would  remove 
inconsistencies  in  equipment  and 
performance  specifications  so  each 
method  would  be  similar  in  these 
respects  and  have  expanded 
applicability  We  are  also  proposing  to 
add  helpful  calculation  procedures, 
quality  assurance  recommendations, 
and  provisions  for  sampling  at  low 
concentrations.  A  large  number  of 


industries  are  already  subject  to  the 
provisions  requiring  the  use  of  these 
methods.  Some  of  the  affected 
industries  and  their  Standard  Industrial 
Classification  codes  are  listed  under 
SUPPLEMENTARY  INFORMATION. 

DATES:  CAtninifnts:  Submit  c:omments  on 
or  before  December  'J,  2003. 

Public  Hearing:  If  anyone  contacts  us 
requesting  to  speak  at  a  public  hearing 
by  (Ji:tober  27.  2003,  we  will  hold  a 
public  hearing  on  November  10,  2003. 

ADDRESSES:  Cnnimcnts  (Comments  mav 
be  submitted  trlectronically.  by  mail,  by 
facsimile,  or  through  hand  delivery/ 
courier  Follow  the  detailed  instructions 
as  provided  in  Unit  I.C."  of  the 
SUPPLEMENTARY  INFORMATION.  Bv  U.S. 
Postal  Service,  send  comments  (in 
duplicate,  if  passible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  UJ102).  Attention  Docket  Number 
OAR-2002-0071,  U.S.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Avenue,  NVV..  Washington,  DC  204B0. 
In  person  or  by  courier,  deliver 
comments  (in  duplicate  if  possible)  to: 
EPA  Docket  Center,  Attention  Docket  ID 
No.  ()AK-20O2-O071.  EPA  West.  Room 
108,  1301  Constitution  Ave..  NW., 
Washington.  DC  20460.  We  request  that 
a  separate  copy  also  be  sent  to  the 
contact  person  listed  below  (see  FOR 
FURTHER  INFORMATION  CONTACT). 


Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  10  a.m.  in  the 
EPA  Auditorium,  Research  Triangle 
Park,  North  Carolina,  or  at  an  alternate 
site  nearby. 

Docket.  Docket  No.  OAR-2002-0071, 
contains  information  relevant  to  this 
rule.  You  can  read  and  copy  it  between 
8:30  a.m.  and  5:30  p.m.,  Monday 
through  Friday,  (except  for  Federal 
holidays),  at  the  U.S.  Environmental 
Protection  Agency.  EPA  Docket  Center, 
EPA  West,  Room  108,  1301  Constitution 
Ave.,  Washington,  DC  20004;  telephone 
(202)  566-1742.  The  docket  office  may 
charge  a  reasonable  fee  for  copying. 

i^OR  FURTHER  INFORMATION  CONTACT: 

Foston  Curtis  or  Terry  Harrison, 
Emission  Measurement  Center,  Mail 
Code  D205-O2,  Emissions,  Monitoring, 
and  Analysis  Division,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711:  telephone  (919)  541-1063  or 
5233;  facsimile  number  (919)  541-0516; 
electronic  mail  address 
curtis.foston@epa.gov  or 
harrison.teny@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Affected  Entities 

Entities  potentially  affected  by  this 
action  include  those  listed  in  Table  1. 


Table  1  .—Entities  Potentially  Affected  by  This  Action 


Examples  of  regulated  entities 


SIC  codes 


NAICS  codes 


Fossil  Fuel-Fired  Steam  Generators  

Industnal,  Commercial.  Institutional  Steam  Generating  Units 

Municipal  Waste  Combustors  

Hospital,  Medical,  Infectious  Waste  Incinerators  

Petroleum  Refinenes  

Stationary  Gas  Turbines   


3569 
3569 
3567 
3567 
2911 
3511 


332410 
332410 
562213 
562211 
324110 
333611 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

B  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information'' 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OAR-2002-0071. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 


not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  EPA  Docket 
Center,  (EPA/DC)  EPA  West.  Room  108, 
1301  Constitution  Ave.,  NW., 
Washington.  DC  20460;  telephone  (202) 
566-1 74k.  The  EPA  Docket  Center 
Public  Reading  Room  is  open  from  8:30 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Reading  Room 
IS  (202)  566-1742. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  Federal  Register  listings  at 
h  ttp :/ /www. epa.gov/fedrgstr/. 


An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
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policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket,  visit 
EPA  Dockets  online  or  see  67  FR  38102, 
May  31,  2002. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
through  hand  delivery/courier.  To 
ensure  proper  receipt  by  EPA,  identify 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 


late  comments.  However,  late  comments 
may  be  considered  if  time  permits. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CI>-ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD-ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  caimot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  conunent,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
conunent  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
conmients.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID  No. 
OAR-2002-0071.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

ii.  E-mail.  CoDMnents  may  be  sent  by 
electronic  mail  (e-mail)  to  a-and-r- 
docket®epamaiI.gov,  Attention  Docket 
ID  No.  OAR-2002-0071.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captiu«d  by  EPA's  e-meiil 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD-ROM.  You  may  submit 
conmients  on  a  disk  or  CD-ROM  that 
you  mail  to  the  mailing  address 


identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  Mail.  Send  duplicate  copies  of 
your  comments  to:  "Update  of 
Continuous  Instrumental  Test 
Methods,"  Enviroimiental  Protection 
Agency,  Mail  Code  6102T,  1200 
Peimsylvania  Ave.,  NW.,  Washington, 
DC,  20460,  Attention  Docket  ID  No. 
OAR-2002-0071. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  conunents  to:  EPA  Docket 
Center,  EPA  West,  Room  108,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC  20460,  Attention  Docket  ID  No. 
OAR-2002-0071.  Such  deliveries  are 
only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
in  Unit  I.B.I. 

4.  By  Facsimile.  Fax  your  conmients 
to:  202-566-1741,  Attention  Docket  ID 
No.  OAR-2002-0071. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  Only  send  or  deliver 
information  identified  as  CBI  to  the 
docket  address  to  the  attention  of 
Docket  ID  No.  OAR-2002-0071.  You 
may  claim  information  that  you  submit 
to  EPA  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI  (if  you 
submit  CBI  on  disk  or  CD-ROM,  mark 
the  outside  of  the  disk  or  CD-ROM  as 
CBI  and  then  identify  electronically 
within  the  disk  or  CD-ROM  the  specific 
information  that  is  CBI).  Infor^iation  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD-ROM, 
mark  the  outside  of  the  disk  or  CD-ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CXHITACT 
section. 
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E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  vour 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  vour 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  bv  EPA. 
identify'  the  appropriate  docket 
identification  num.ber  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

Background 

Methods  3A.  6C.  7E,  10.  and  20  are 
instrumental  test  methods  for 
determining  diluent  (oxygen  and  carbon 
dioxide),  sulfur  dioxide,  nitrogen 
oxides,  and  carbon  monoxide  emissions 
from  stationary  sources.  The  methods 
were  developed  for  boilers,  electric 
utility  plants,  refiner\'  catalvtic  cracking 
catalyst  regenerators,  and  gas  turbines 
covered  under  the  New  Source 
Performance  Standards  (NSPS)  in  40 
CFR  part  60.  They  were  later  adopted 
into  the  Acid  Rain  regulations  and  State 
and  regional  programs.  The  test 
methods  were  not  developed  at  the 
same  time  and  do  not  contain  consistent 
equipment  and  performance 
requirements.  Currently,  some  methods 
require  more  up-to-date  equipment  than 
others  and  some  have  more  stringent 
performance  requirements  than  others. 
These  dissimilarities  have  hampered  the 
current  trend  of  using  the  methods 
together  in  the  field.  We  are  proposing 
to  make  collective  changes  that  would 
render  the  methods  easier  to  use  bv 
harmonizing  their  requirements.  This 
v/ould  also  update  obsolete 
requirements  and  add  flexibility  by 
allowing  alternatives  to  various 
equipment  and  performance 
specifications.  The  revisions  we  are 
proposing  to  the  data  reduction 
procedures  would  increase  the  certainty 
of  the  generated  data. 

On  August  27.  1997  (62  FR  45369), 
many  of  the  updates  of  this  action  were 
proposed  with  a  larger  action  that 


amended  the  stationary  source  testing 
and  monitoring  rules  in  40  CFR  parts 
60,  61,  and  63.  In  that  proposal,  minor 
revisions  and  updates  were  made  and 
all  test  methods  and  performance 
specifications  were  revised  into  the  new 
Environmental  Monitoring  Management 
Council  (EMMC)  format.  Several 
commenters  asserted  that  the  preamble 
gave  inadequate  notice  of  the  changes 
we  were  making  to  the  instrumental 
methods.  They  argued  that  the  proposal 
provided  an  inadequate  basis  and 
purpose  statement  and  that  it  misled 
readers  into  thinking  that  no  substantive 
changes  were  being  made  to  the 
methods.  Due  to  the  large  number  of 
changes  we  were  making  in  the 
regulations  at  that  time,  and  in  light  of 
the  section  307(d)  requirements,  the 
c(jmmenters  requested  that  we  address 
the  instrumental  method  revisions 
through  a  separate  proposal  and  not 
promulgate  them  with  the  rest  of  that 
package. 

We  agreed  with  these  commenters 
concerns  and  stated  our  intention  in  the 
final  rule  16.5  FR  61744|  to  repropose  the 
revisions  to  the  instrumental  methods  as 
a  separate  rule.  In  today's  notice,  we  are 
proposing  to  revise  equipment  and 
procedures  in  the  instnimental  methods 
where  appropriate  to  make  their 
requirements  consistent.  We  are  also 
rewriting  the  methods  in  EMMC  format. 
We  have  considered  the  comments  we 
received  pertinent  to  these  methods  in 
the  August  27  prt)posal  and  are 
summarizing  the  major  ones  in  this 
preamble.  We  will  formally  address  all 
significant  relevant  comments  from  the 
first  proposal  in  the  final  notice  of  these 
amendments. 

Outlmf  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I   Why  Are  These  .Amendments  Being  Made 

to  the  Instrumental  Methods? 
II.  What  Changes  ,\r"  Being  Proposed  to  the 

Methods ' 
III  Whdt  Md|or  Comments  Krom  the  Previous 

Proposal  are  Pertinent  to  This 

Reproposal? 
IV'  What  .Statutory  and  Executive  Orders 

.Applv  t(j  This  Rule' 

I.  Why  Are  These  Amendments  Being 
Proposed? 

Amendments  to  Methods  3A.  6C,  7E, 
10.  and  20  are  needed  to  update  their 
performance  requirements  to  state-of- 
the-art  levels,  remove  obsolete 
specifications,  harmonize  similar 
requirements,  and  simplify  to  enhance 
their  utility  and  reduce  the  costs  of 
testing. 


n.  What  Changes  Are  Being  Proposed  to 
the  Methods? 

We  are  proposing  that  Methods  3A, 
6C.  7E,  10,  and  20  in  appendix  A  of  40 
CFR  60  be  revised  to:  (1)  Make  their 
equipment  specifications  and 
procedures  as  similar  as  possible  to 
make  them  easier  to  use  together  in  the 
field,  (2)  remove  obsolete  procedures 
and  equipment  listings,  (3)  add 
alternative  performance  tests,  and  (4) 
change  their  outline  to  conform  with  the 
standard  EMMC  format.  We  are 
proposing  to  base  the  analyzer 
calibration  error  on  a  percentage  of  the 
manufacturer  certified  gas  value  and  the 
sampling  system  bias  on  a  percentage  of 
the  applicable  emission  standard 
(except  in  Method  3A)  instead  of  the 
span.  For  Method  3A,  we  are  basing  the 
tests  on  a  percentage  of  the  analyzer 
range.  For  the  current  bias  test,  the  span 
may  be  chosen  over  a  range  of  values 
instead  of  being  a  prescribed  value. 
Under  this  allowance,  the  higher  the 
span  chosen  for  a  test,  the  easier  the 
performance  criterion  is  met.  We  are 
proposing  to  base  the  bias  test  on  a  fixed 
value  (the  emission  standard)  to 
eliminate  nonuniformity  in  stringency 
based  on  the  tester's  choice  of  a  span. 
The  calibration  drift  test  that  is 
currently  required  before  and  after  each 
run  would  be  dropped.  We  feel  the  bias 
test  is  a  good  enough  indicator  of 
analytical  drift.  We  are  also  proposing  to 
redefine  the  span  as  the  highest 
concentration  of  the  calibration  curve 
(equivalent  to  the  high-level  calibration 
gas  value). 

The  requirements  of  Method  10 
would  be  modernized  by  upgrading 
many  of  its  requirements  to  the  current 
level  of  Methods  3A,  6C,  and  7E.  The 
analyzer  calibration  error  test,  sampling 
system  bias  test,  and  the  calibration 
gases  now  required  in  Methods  3A,  6C, 
and  7E  are  being  proposed  for  Method 
10. 

Methods  3A.  6C,  and  10  are  being 
proposed  ds  abbreviated  methods  that 
reference  Method  7E  for  much  of  the 
detail.  Method  7E  is  being  proposed  as 
the  full-length  descriptive  method.  To 
remove  the  testing  duplication  between 
Method  20  and  other  methods.  Method 
20  would  reference  Methods  3A  and  6C 
for  diluent  and  sulfur  dioxide 
measurements.  The  equations  in 
Method  20  for  concentration  correction, 
fuel  factor,  and  emission  rate  would  be 
moved  to  Method  7E.  Method  20  would 
exist  as  a  placeholder  in  order  to 
maintain  references  to  it  in  State 
regulation  and  permit  citations. 

We  are  proposing  the  following 
specific  changes  to  Methods  3A,  6C,  7E, 
10  and  20: 
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1.  Method  10  would  incorporate  the 
calibratioH  error  test  and  between-run 
sampling  system  bias  tests. 

2.  The  performance  criteria  for  bias 
test  would  be  based  on  the 
concentration  of  the  emission  standard 
rather  than  the  span.  The  requirement  to 
correct  the  sample  concentration  for 
sampling  system  bias  is  replaced  by  a 
calculation  of  the  run  uncertainty. 

3.  Initial  interference  tests  may  be 
analyzer  type-certified  by 
manufacturers.  Thereafter,  an 
interference  test  of  major  potential 
interferences  would  be  required  at  least 
annually.  An  alternative  interference 
test  would  be  allowed  for  Method  6C. 

4.  Three  calibration  gases  would  be 
required  for  each  test  method  (Method 
10  now  requires  four  gases).  The 
calibration  gases  would  have  to  be  of 
EPA  traceability  protocol  quality  and  be 
in  the  same  concentration  ranges  as  now 
prescribed  in  Method  6C. 

5.  The  Method  20  calculations  would 
be  moved  to  Method  7E.  Methods  3A 
and  6C  would  be  referenced  for  diluent 
and  sulfur  dioxide  measurements. 

6.  Method  7E  wovdd  require  an  NOz 
to  NO  converter  efficiency  test  before 
each  test  for  systems  that  convert  NO2 
to  NO  before  analysis. 

7.  Chemiluminescence  analyzers 
would  not  be  the  only  allowed 
technology  for  Method  7E. 

8.  In  Method  10.  alternatives  to  the 
ascarite  and  silica  gel  interference  traps 
would  be  allowed. 

9.  A  table  siunmarizing  quality 
control  measures,  performance 
requirements,  and  acceptable 
alternatives  would  be  added. 

10.  Specific  requirements  for 
sampling  point  selection  would  be 
added. 

11.  Provisions  for  manufacturer- 
certification  of  interference  and  stability 
would  be  added. 

12.  The  methods  would  be 
reformatted  in  the  EMMC  format. 

m.  What  Major  Comments  From  the 
Previous  Proposal  Are  Pertinent  to  This 
Reproposal? 

The  public  comments  received  from 
the  previous  proposal  have  been 
evaluated  and  will  be  addressed 
comprehensively  in  the  Comments  and 
Responses  Document  that  supplements 
the  final  rule  following  from  this 
proposal.  A  numbw  of  revisions  have 
been  made  to  the  proposed  methods 
based  on  these  conunents.  In  this 
preamble,  we  discuss  the  comments  that 
have  resulted  in  significant  revisions. 
Other  minor  revisions  have  been  made 
based  on  specific  comments,  but  these 
will  be  addressed  later  in  the  Summary 
of  Comments  and  Responses  Document. 


Severed  commenters  expressed 
concern  that  the  proposed  calculation  of 
the  bias  test  relative  to  the  applicable 
emission  standard  added  confusion  for 
tests  conducted  at  facilities  not  subject 
to  an  emission  standard.  The 
commenters  argued  that  this  new 
approach  would  upset  market-based 
program  tests  and  tests  where  the 
emission  standard  is  in  units  other  than 
concentration. 

We  consider  these  concerns  valid  and 
are  now  proposing  to  allow  market- 
based  programs  to  continue  to  base  the 
acceptance  tests  on  the  span.  For  cases 
where  the  emission  standard  is  in  units 
other  than  concentration,  we  are 
proposing  a  conversion  table  to  help 
determine  a  concentration  equivalent  to 
the  emission  standard. 

Commenters  were  both  for  and  against 
eliminating  the  calibration  drift  test. 
Since  the  sampling  system  bias  check 
includes  a  measurement  of  analytical 
drift,  we  believe  the  calibration  drift  test 
is  not  necessary.  Additionally,  the 
proposed  requirements  for 
manufacturer's  certification  of  stability 
for  low-concentration  analyzers  and  the 
yearly  recheck  of  the  analyzer  for 
interferences  promotes  the  use  of  better 
and  more  stable  analytical  technology. 

One  commenter  noted  that  there  is  no 
carbon  dioxide  or  oxygen  emission 
standard  for  any  source.  For  this  reason, 
the  commenter  felt  that  sampling  system 
bias  limits  should  not  be  tied  to 
emission  limits.  We  agree  with  the 
commenter  and  are  proposing  to  base 
the  bias  test  limits  in  Method  3A  on  a 
percentage  of  the  analyzer  range  instead 
of  a  percentage  of  the  emission 
standard. 

One  commenter  suggested  that  EPA 
specify  a  minimum  nimiber  of  sampling 
points  when  there  is  no  applicable 
regulation.  We  are  adding  the  Method  1 
sampling  point  specifications  in  this 
proposal  and  allowing  the  option  to 
conduct  a  stratification  test  if  fewer 
sampling  points  are  believed  adequate. 

SeverS  commenters  preferred  we 
replace  the  requirement  to  use  the  high- 
level  gas  in  the  bias  test  with  the  option 
to  use  either  the  mid-  or  high-level  gas, 
depending  upon  which  gas  is  closer  to 
the  stack  gas  concentration.  This 
proposal  has  incorporated  this 
recommendation. 

One  commenter  suggested  that 
developing  interference  data  was  the 
responsibility  of  the  instrument 
supplier,  not  the  tester.  The  conunenter 
thought  the  ciurent  interference  test  was 
excessive,  could  lead  to  sloppy  work  or 
even  falsification  of  interference  data, 
and  limits  the  range  of  sources  where 
the  method  could  be  used.  We  have 
added  an  allowance  for  manufacturer 


certification  of  instruments,  and  we  are 
requiring  this  certification  where 
instruments  will  be  used  routinely  to 
measure  low  (<15  ppm)  concentrations. 
However,  we  feel  that  an  ongoing 
program  to  ensure  the  instrument  is 
properly  maintained  and  is  appropriate 
for  the  test  facility  is  still  needed.  In  this 
proposal  we  are  adding  an  abbreviated 
check  for  major  potential  interferences, 
performed  after  the  initial  test  and  at 
least  on  a  yearly  basis,  to  show  that  the 
analyzer  remains  interference-free.  We 
feel  that  maintaining  the  instnmient  in 
this  way  will  increase  data  quality  and 
promote  instrument  reliability. 

Other  commenters  asked  that  the 
interference  test  be  clarified.  It  was  not 
clear  whether  the  test  must  be 
performed  with  the  first  sampling  event 
in  a  State  or  region,  or  the  first  sampling 
event  of  the  calendar  year.  Was  the  test 
to  be  repeated  if  an  analyzer  undergoes 
significant  maintenance?  Would  gas,  oil, 
or  coal  boilers  be  considered  different 
source  types  and  require  sepeirate 
interference  tests?  One  commenter 
recommended  we  consider  modifying 
the  requirement  by  stating  that  once  an 
interference  check  is  performed  on  a 
certain  make  or  model  of  analyzer, 
additional  checks  on  that  company's 
same  model  need  not  be  performed. 

This  proposal  clearly  states  that  the 
interference  test  is  required  for  each 
different  source  category  you  test.  This 
is  irrespective  of  the  regulatory 
jurisdiction  or  calendar  year.  "The  test 
must  be  repeated  at  each  source 
category  when  a  major  instrument 
component  [e.g.,  detector)  is  replaced. 
Gas-,  oil-,  and  coal-fired  boilers  would 
be  considered  the  same  source  category 
if  the  test  gas  interference  check  is 
performed.  This  procedure  challenges 
the  analyzer  with  a  number  of  potential 
interference  gases.  If  the  Method  6C/ 
Method  6  comparison  interference 
check  is  used  for  sulfur  dioxide,  we  feel 
the  potential  interference  diff^erences 
among  the  three  boiler  types  warrants 
three  separate  interference  tests. 
However,  we  are  proposing  to  allow  the 
test  gas  interference  check  as  an 
alternative  to  the  Method  6C/Method  6 
comparison  interference  test  in  Method 
6C.  We  are  proposing  to  allow  the 
instrument  manufacturers  to  type-certify 
analyzers  to  fulfill  the  initial 
interference  test  requirement. 

Many  commenters  objected  to  the 
proposed  bias  correction  equation  and 
argued  it  was  too  complicated.  We  are 
proposing  to  drop  the  bias  correction 
requirement  in  favor  of  calculating  the 
level  of  imcertainty  for  a  run. 
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IV.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866— Regulatory 
Planning  and  Reviews 

Under  Executive  Order  12866  (58  FR 
51735  October  4,  1993).  we  must 
determine  whether  this  regulatory' 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  this  Executive  Order, 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affects  in 
a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  confimunities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interferes  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligations 
of  recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

We  have  determined  that  this  rule  is 
not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review.  We  have  determined  that 
this  regulation  would  result  in  none  of 
the  economic  effects  set  forth  in  section 
1  of  the  Order  because  it  does  not 
impose  emission  measurement 
requirements  beyond  those  specified  in 
the  current  regulations,  nor  does  it 
change  any  emission  standard. 

B.  Paperwork  Reduction  Act 

This  rule  does  not  impose  any 
information  collection  burden  that 
requires  OMB  review  and  approval 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

C.  Regulatory  Flexibility  Act 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 


entity  is  defined  as:  (1)  A  small  business 
as  defined  by  the  Small  Business 
Administration's  regulations  at  13  CFR 
121.201;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50.000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  Entities 
potentially  affected  by  this  action 
include  those  listed  in  Table  1  of  section 
I.A. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities.  1  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  We  are  proposing  to  amend  five 
instrumental  test  methods  that  are  used 
to  measure  air  pollutant  emissions  from 
stationary  sources.  The  intended  effect 
of  this  rule  is  to  harmonize,  simplify, 
and  update  the  test  methods.  The 
methods  were  originally  developed  for 
specific  industry  applications  but  have 
since  been  adapted  to  general  testing 
applications.  These  proposed  revisions 
would  remove  inconsistencies  in 
equipment  and  performance 
specifications  so  each  method  would  be 
similar  in  these  respects  and  have 
expanded  applicability.  We  are  also 
proposing  to  add  helpful  calculation 
procedures,  quality  assurance 
recommendations,  and  provisions  for 
sampling  at  low  concentrations.  A  large 
number  of  industries  are  already  subject 
to  the  provisions  requiring  the  use  of 
these  methods. 

We  invite  comments  on  all  aspects  of 
the  proposal  and  its  impacts  on  small 
entities. 

D  I'n funded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 


that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  The  rule  imposes  no 
enforceable  duty  on  any  State,  local,  or 
tribal  governments  or  the  private  sector. 
In  any  event,  EPA  has  determined  that 
this  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  milhon  or  more  for  State,  local, 
and  tribal  govenmients,  in  the  aggregate, 
or  the  private  sector  in  any  one  year. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

E.  Executive  Order  13132 — Federalism 

Executive  Order  13132,  entitled 
"Federalism  "  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensiire 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  rule  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
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requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 

F.  Executive  Order  13175 — Consultation 
and  Coordination  with  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  PR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
In  this  proposed  rule,  we  are  simply 
updating  five  emission  test  methods  that 
applicable  facilities  are  already  subject 
to.  Thus.  Executive  Order  13175  does 
not  apply  to  this  rule. 

G.  Executive  Order  13045— Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  applies  to  any 
rule  that  EPA  determines  (1)  is 
"economically  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 


the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Executive 
Order  has  the  potential  to  influence  the 
regulation.  This  final  rule  is  not  subject 
to  Executive  Order  13045,  because  it  is 
not  based  on  health  or  safety  risks. 

H.  Executive  Order  1321 1— Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  action  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355.  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  NTTAA— National  Technology 
Transfer  and  Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113  (15  U.S.C.  272),  directs  us  to  use 
volimtary  consensus  standards  (VCSs) 
in  our  regulatory  activities  unless  to  do 
so  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  (e.g.,  materials 
specifications,  test  methods,  sampling 
procedures,  business  practices,  etc.)  that 
are  developed  or  adopted  by  VCS 
bodies.  The  NTTAA  requires  us  to 
provide  Congress,  through  OMB, 
explanations  when  we  decide  not  to  use 
available  and  applicable  VCSs.  We  are 
not  proposing  new  test  methods  in  this 
rulemaking  but  are  revising  and 
updating  methods  that  have  already 
been  mandated  for  evaluating 
compliance  with  current  emission 
standards.  Therefore,  NTTAA  does  not 
apply. 

List  of  Subjects  in  40  CFR  Part  60 

Environmental  protection,  Air 
pollution  control,  New  sources,  Test 
methods  and  procedures,  Performance 
specifications,  Continuous  emission 
monitors. 


Dated:  September  24,  2003. 
Marianne  Lamont  Horinko, 

Acting  Administrator. 

For  the  reasons  stated  in  the 
preamble,  the  Environmental  Protection 
Agency  proposes  to  amend  title  40, 
chapter  I  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7411,  7413, 
7414,  7416,  7601,  and  7602. 

Appendix  A — Test  Methods  [Amended] 

2.  By  revising  Methods  3A,  6C.  7E.  10, 
and  20  to  read  as  follows: 

Appendix  A  to  Part  60— Test  Methods 


Method  3  A— Determination  of  Oxygen  and 
Carbon  Dioxide  Emissions  From  Stationary 
Sources  (Instrumental  Analyzer  Procedure) 

1 .0    Scope  and  Application 

What  Is  Method  3A?  * 

Method  3A  is  a  procedure  for  measuring 
oxygen  (O2)  and  carbon  dioxide  (CO2)  in 
stationary  source  emissions  using  a 
continuous  instrumental  analyzer.  Quality 
assurance  and  quality  control  requirements 
are  included  to  assure  that  you,  the  tester, 
collect  data  of  known  quality.  You  must 
document  your  adherence  to  these  specific 
requirements  for  equipment,  supplies, 
sample  collection  and  analysis,  calculations, 
and  data  analysis. 

This  method  does  not  completely  describe 
all  equipment,  supplies,  and  sampling  and 
analytical  procedures  you  will  need  but 
refers  to  other  methods  for  some  of  the 
details.  Therefore,  to  obtain  reliable  results, 
you  should  also  have  a  thorough  knowledge 
of  these  additional  test  methods: 

(1)  Method  1— Sample  and  Velocity 
Traverses  for  Stationarv'  Sources. 

(2)  Method  3 — Gas  Analysis  for  the 
Determination  of  Molecular  Weight. 

(3)  Method  4 — Determination  of  Moisture 
Content  in  Stack  Gases. 

(4)  Method  7E — Determination  of  Nitrogen 
Oxides  Emissions  From  Stationan,'  Sources 
(Instrumental  Analyzer  Procedure). 

All  methods  in  this  list  appear  in  40  CFR 
part  60,  appendix  A. 

1,1     AmlyXes.  What  does  this  method 
determine? 


Analyte 


CAS  No. 


Sensitivity 


Oxygen  (O2)  

Cartwn  dioxide  (CO2) 


7782-44-7    See  Discussion  in  section  1 .3. 
1 24-38-9    See  Discussion  in  section  1 .3. 


1.2    Applicability.  When  is  this  method 
required?  Method  3A  is  a  requirement  in 


specific  New  Source  Performance  Standards, 
Clean  Air  Marketing  Rules,  and  State 


Implementation  Plans  and  Permits  where 
measuring  O2  and  CO2  concentrations  in 
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emissions  and  performanc;e  testing 
continuous  emission  monitors  at  stationary 
sources  is  required.  Other  regulations  may 
also  identif\-  its  use 

13     Data  Qudlitv  Ob|ertives  How  pxid 
must  mv  collected  data  be'  Refer  to  se(  tiori 
l.J  of  Method  7E. 

2.0     Summary  of  Method 

L'sing  continuous  or  intermittent  sampling, 
vou  extract  a  gas  sample  from  the  emissions 
unit  under  investigation.  You  then  convey 
the  sample  to  a  gas  analvzer  and  measure  the 
concentration  of  O;  or  CX).    You  must  .idhere 
to  the  performance  requirements  to  \':ilidate 
your  data 

J  0     Definitians 

3.1     The  .Analyzer  Calibration  Error, 
Calibration  Curve.  Calibration  Gas.  High- 
Level  Gas.  Mid-Level  Gas,  Low-Level  Clas. 
Data  Recorder,  Gas  AnaKver.  Interfereni  e 
Check.  Measurement  System.  Response 
Time,  Sampling  System,  diid  Sampling 
System  Bias  are  the  same  as  in  sectioas  3.0 
of  Method  7E 

4  0     Interferences  [Resei\'edl 
5.0     Safety 
Refer  to  section  5.0  of  Method  7E. 

6  0     Equipment  and  Supplies 

Figure  7E-1  in  Method  7E  is  a  schematic 
diagram  of  an  acceptable  measurement 
system  You  must  use  a  measurement  system 
for  O;  and  CO;  that  meets  the  following 
specifications  for  the  essential  components. 

6.1     Sample  Probe.  Particulate  Filter, 
Heated  Sample  Line.  Sample  Line.  Moisture 
Removal  System,  Sample  Pump,  Flow 
ControlyGas  Manifold,  Sample  Gas  Manifold, 
and  Data  Recorder  You  must  follow  the 
noted  specifications  in  section  6.1  of  Method 
7E 

6  2     .\nalyzer.  An  instrument  that 
continuously  measures  O:  or  (I):  in  the  ^a^ 
stream  and  meets  the  specifications  in 
section  13.0 

7  0     Reagents  and  Standards 

"  1     Calibration  Gas.  What  calibration 
gases  do  I  need'  Refer  to  section  7.1  of 
Method  7E  for  the  calibration  gas 
requirements.  You  have  five  options  for  the 
calibration  gas  The  tests  for  analyzer 
I  alibration  error  and  sampling  system  bias 
require  span,  mid-,  and  low-level  gases. 

(al  CO.-  in  nitrogen  (N:). 


(b|  COj  in  air. 

(c)  COj/SO:  gas  mixture  in  N;. 

(dl  0;/S0;  gas  mixture  in  N^. 

(e)  OVCO./SO:  gas  mixture  in  N- 

7.2     Interference  Check.  What  reagents  do 
I  need  for  the  interference  check'  I Ise  the 
reagents  listed  in  Table  7E-1  of  Method  7E 
to  conduct  the  interference  check. 

fl.O     Sample  Cullectinn.  Presen-ation. 
Storage,  and  Transport 

Emission  Test  Procedure 

8.1  Sampling  Site  and  Sampling  Points. 
You  must  follow  section  8.1  of  Method  7E. 

8.2  Measurement  System  Performance 
Tests.  You  must  follow  the  calibration  gas 
verification,  measurement  system 
preparation,  analyzer  (  alibratitm  error  test, 
initial  sampling  system  bias  check,  response 
time.  Interference  Check,  and  validation  of 
runs  procedures  in  sections  H  2  and  8  3  of 
Method  7E. 

8  3     Sample  Collection.  Follow  the 
procedures  in  section  H.4  of  Method  7E. 

8.4     Validation  of  Runs   Follow  section  8.5 
of  Method  7E. 

9.0     Qunlitv  Control 

Follow  ()ualitv  control  proc.edures  in 
section  9  0  of  Method  7E 

10  0     Calibration  and  Standardization 

Follow  the  procedures  for  calibration  and 
standardization  in  section  10.0  of  Method  7E. 

110    Analytical  Procedures 

Bec:ause  sample  collection  and  analysis  are 
performed  together  {see  section  8|,  additional 
dis(  ussuiii  of  the  analytical  procedure  is  not 
necessar\ 

12  0     Calculations  and  Data  Analysis 

You  must  follow  the  [)rocedures  for 
calculations  and  data  analysis  in  section  12.0 
of  Method  7E. 

13  0     Method  Performance 

13  1      The  .Analytical  Range.  Sensitivity, 
.Analyzer  Calibration  Error.  Respcmse  Time, 
Interference  Test,  and  .Alternative  Dynamic 
Spike  Check  specifications  are  the  same  as  in 
section  13.0  of  Method  "^E 

13.2     Sampling  System  Bias,  The  pre-  and 
post-run  sampling  svsteiii  bias  must  be 
within  ±3  percent  (jf  the  lUdiiufacturer 
certified  concentration  for  the  mid-  and  spen- 
ievei  calibration  ga.ses  and  less  than  ±0.25 
percent  of  upper  range. 


14.0    Pollution  Prevention  [Reserved] 
15.0     Waste  Management  [Reserved! 
16.0    Alternative  Procedures 

16.1     Dynamic  spiking  procedure  and 
manufacturer's  stability  test.  These 
procedures  are  the  same  as  in  section  16  of 
Method  7E. 

17.0     References 

1.  "EPA  Traceability  Protocol  for  Assay 
and  Certification  of  Gaseous  Calibration 
Standards"  September  1997  as  amended, 
EPA-600/R-97/121. 

Id.O     Tables.  Diagrams.  Flowcharts,  and 
Validation  Data 


Method  6C — Determination  of  Sulfur 
Dioxide  Emissions  From  Stationary  Sources 
(Instrumental  Analyzer  Procedure) 

1.0     Scope  and  Application 

What  is  Method  6C? 

Method  6C  is  a  procedure  for  measuring 
sulfur  dioxide  (SO:)  in  stationary  source 
emissions  using  a  continuous  instrumental 
analyzer.  Quality  assurance  and  quality 
control  requirements  are  included  to  assure 
that  you,  the  tester,  collect  data  of  known 
quality.  You  must  document  your  adherence 
to  these  specific  requirements  for  equipment, 
supplies,  sample  collection  and  analysis, 
calculations,  and  data  analysis.  This  method 
does  not  completely  describe  all  equipment, 
supplies,  and  sampling  and  analytical 
procedures  you  will  need  but  refers  to  other 
methods  for  some  of  the  details.  Therefore,  to 
obtain  reliable  results,  you  should  also  have 
a  thorough  knowledge  of  these  additional  test 
methods: 

(a)  Method  1 — Sample  and  Velocity 
Traverses  for  Stationary  Sources. 

(b)  Method  3A — Determination  of  Oxygen 
and  Carbon  Dioxide  Concentrations  in 
Emissions  from  Stationary  Sources 
(Instrumental  Analyzer  Procedure). 

(c)  Method  4 — Determination  of  Moisture 
C'ontent  in  Stack  Gases. 

(d)  Method  6 — Determination  of  Sulfur 
Dioxide  Emissions  from  Stationary  Sources. 

All  methods  in  this  list  appear  in  40  CF'R 
part  60,  appendix  A. 

1.1     Analytes.  What  does  this  method 
determine^ 


Analyte 


CAS  No 


Sensitivity 


SO^ 


7446-09-5     See  discussion  In  section  1 .3 


1.2     .Applu  ability    When  is  this  method 
required'  S\elhod  6C:  :s  required  in  specific 
New  Source  Performance  Standards,  Clean 
Air  Marketing  rules,  and  Stale 
Implementation  Plans  and  permits  where 
measuring  SO:  concentrations  in  stationary 
•>ource  emissions  is  required.  Other 
regulations  may  also  require  its  use. 

13     Data  Quality  Objectives.  Refer  to 
section  13  of  Method  7E 


2.0    Summary  of  Method 

In  this  method,  you  continuously  sample 
the  emission  gas  and  convey  the  sample  to 
an  analyzer  that  measures  the  lonc  eiUration 
of  SO;.  Properly  designed  aiid  operated 
analyzers  based  on  ultraviolet,  ncmdispersive 
infrared,  or  fluoresceru  e  detection  j)rinciples 
have  been  used  successfully  Analyzers  based 
on  other  detection  principles  may  be 
acceptable,  however  you  must  meet  the 


performance  requirements  of  this  method 
regardless  of  type  of  detector  principle  used. 

j.o     Definitions 

■M     The  .Analyzer  Calibration  Error. 
Calibration  Curve,  Direct  Calibration,  System 
Calibration,  C:alibration  Gas,  Data  Recorder, 
C;as  Analvzer.  Measurement  System,  Range, 
Response  Time.  Sampling  System  Bias,  and 
Span  are  the  same  as  in  sections  3,0  of 
Method  7E. 


58846 


Federal  Reeister/ Vol.  fiR.  No    lP7/Frirlav    Drtnhpr  in    '?nn'i  /  PTnryr^c^A  o.,h 


Federal  Register /Vol.  68,  No.  197 /Friday,  October  10,  2003  /  Proposed  Rules 58845 


3.2     Interference  check  means  a  test 
intended  to  detect  analyzer  responses  to 
things  other  than  the  compound  of  interest, 
usually  a  gas  present  in  the  measured  gas 
stream,  tlwt  is  not  adequately  accounted  for 
in  the  calibration  procedure  and  hence 
results  in  excessive  bias. 

4.0    Interferences  [Reserved] 

5.0     Safety 

Refer  to  section  5.0  of  Method  7E. 
6.0    Equipment  and  Supplies 

Figure  7E-1  of  Method  7E  is  a  schematic 
diagram  of  an  acceptable  measurement 
system.  You  must  use  a  measurement  system 
for  SO2  that  meets  the  following 
specifications  for  the  essential  components. 

6.1  What  do  I  need  for  the  measurement 
system?  Sample  Probe,  Particulate  Filter, 
Heated  Sample  Line,  Sample  Lines,  Moisture 
Removal  System,  Sample  Pump,  Flow 
Control/Gas  Manifold,  Sample  Ga»  Manifold, 
and  Data  Recorder.  You  must  follow  the 
noted  specifications  in  section  6.1  of  Method 
7E. 

6.2  SO2  Analyzer.  An  instrument  that 
uses  an  ultraviolet,  nondispersive  infrared, 
fluorescence,  or  other  detection  principal  to 
continuously  measure  SO2  in  the  gas  stream 
and  meets  the  specifications  in  section  13.0. 
The  dual-range  analyzer  provisions  of  section 
6.1.8.1  of  Method  7E  apply. 

6.3  What  additional  equipment  do  I  need 
for  the  interference  check?  Use  the  apparatus 
described  in  section  6.0  of  Method  6.  Figure 
6C-2  illustrates  the  interference  check 
sampling  train.  In  cases  where  the  emission 
concentrations  are  less  than  15  ppm,  the 
alternative  interference  check  detailed  in 
section  16.1  should  be  used. 

7.0    Reagents  and  Standards 

7.1  Calibration  Gas.  What  calibration 
gases  do  I  need?  Refer  to  section  7.1  of 
Method  7E  for  the  calibration  gas 
requirements. 

You  have  five  options  for  your  calibration 
gas. 

(a)  SO2  in  nitrogen  (N2).  . 

(b)  SO2  in  air.  ( 

(c)  SO2  and  CO2  in  N2. 

(d)  SO2  and  O2  in  N2. 

(e)  SO2/CO2/O2  gas  mixture  in  N2. 

7.2  Additional  Calibration  Gas 
Requirements  When  Using  a  Fluorescence 
Analyzer.  When  you  use  a  fluorescence- 
based  analyzer  and  calibration  gas  (c),  (d),  or 
(e),  the  O2  or  CO2  concentration  in  your 
calibration  gas  must  be  within  1  percent 
(absolute)  of  the  O2  (CO2)  concentration  in 
the  effluent  sample.  If  you  use  a 
fluorescence-based  analyzer  and  a  calibration 
gas  that  is  SO2  in  air,  you  may  use  the 
nomographs  provided  by  the  gas  vendor  to 
determine  the  quenching  correction  factor. 
You  must  know  the  concentrations  of  O2  and 
CO2  in  the  effluent. 

7.3  Interference  Check.  What  additional 
reagents  do  I  need  for  the  interference  check? 
Use  the  reagents  described  in  section  7.0  of 
Method  6  to  conduct  the  interference  check. 


For  gas  concentration  less  than  15  ppm,  the 
test  gases  for  the  alternative  interference 
check  are  listed  in  Table  7E-3  of  Method  7E. 

7.3.1     Alternative  Analyzer  Interference 
Check.  As  an  alternative  to  the  above,  you 
may  conduct  an  alternative  interference 
check  by  sequentially  introducing  the  gases 
listed  in  Figure  7E-3  of  Method  7E  (one  at 
a  time)  both  with  and  without  SO2  into  the 
calibrated  anetlyzer  and  recording  the 
apparent  concentrations  after  waiting  at  least 
3  times  the  analyzer  response  time.  This  is 
then  repeated  with  a  blend  containing  a 
known  SO2  concentration  greater  than  80 
percent  of  the  analyzer's  range  and 
calculating  the  difference  between  the  Icnown 
value  and  the  apparent  concentration.  For 
each  potential  interferent  gas,  identify  the 
largest  of  the  2  absolute  values  as  the 
potential  interference.  The  interference  for  all 
potential  interferent  gases  in  the  source 
category  must  be  less  than  2.5  percent  of  the 
upper  range  limit  to  be  acceptable.  Record 
the  data  on  a  form  similar  to  Figure  6C-8. 

8.0    Sample  Collection,  Preservation, 
Storage,  and  Transport 
Emission  Test  Procedure 

8.1     Sampling  Site  and  Sampling  Points. 
You  must  follow  section  8.1  of  Method  7E. 

8.2^    Measurement  System  Performance 
Tests.  You  must  follow  the  Calibration  Gas 
Verification,  Measurement  System 
Preparation,  Analyzer  Calibration  Error  Test, 
Initial  Sampling  System  Bias  Check,  and 
Measurement  System  Response  Time 
procedures  in  section  8.2  of  Method  7E. 

8.3    Interference  Check.  You  must  conduct 
an  interference  check  consisting  of  at  least 
three  runs  before  or  during  the  initial  field 
test  of  a  particular  source  category  (type  of 
facility).  This  interference  check  must  be 
repeated  yearly  on  each  individual  gas 
analyzer.  When  testing  under  conditions  of 
low  concentrations  (<15  ppm),  the  alternative 
interference  check  in  section  16.1  must  be 
used;  it  is  an  acceptable  alternative  in  other 
applications.  For  the  interference  check, 
build  the  modified  Method  6  sampling  train 
(flow  control  valve,  two  midget  impingers 
containing  3  percent  H202,  and  dry  gas 
meter)  shown  in  Figure  6C-2.  Connect  the 
sampling  train  to  the  sample  bypass 
discharge  vent.  Record  the  dry  gas  meter 
reading  before  you  begin  sampling. 
Simultaneously  collect  modified  Method  6 
and  Method  6C  samples.  Open  the  flow 
control  valve  in  the  modified  Method  6  train 
as  you  begin  to  sample  with  Method  6C. 
Adjust  the  Method  6  sampling  rate  to  1  liter 
per  minute  (±10  percent).  If  your  modified 
Method  6  train  does  not  include  a  pump,  you 
risk  biasing  the  results  high  if  you  over- 
pressurize  the  midget  impingers  and  cause  a 
leak.  You  can  reduce  this  risk  by  cautiously 
increasing  the  flow  rate  as  sampling  begins. 
After  completing  a  run,  record  the  final  dry 
gas  meter  reading,  meter  temperature,  and 
barometric  pressure. -Recover  and  analyze  the 
contents  of  the  midget  impingers  using  the 
procedures  in  Method  6.  (You  do  not  need 
to  analyze  performance  audit  samples  with 


this  interference  check.)  Determine  the 
average  valid  gas  concentration  reported  by 
Method  6C  for  the  run. 

8.4  Sample  Collection.  Follow  section 
8.1.  Sample  within  5  percent  of  the  rate  you 
used  during  the  sampling  system  bias  check 

8.5  Post-Run  Sampling  System  Bias 
Check  and  Alternative  Dynamic  Spike 
Procedure.  Follow  sections  8.5  and  8.6  of 
Method  7E. 

9.0    Quality  Control 

Follow  quality  control  procedures  in 
section  9.0  of  Method  7E. 

10.0    Calibration  and  Standardization 

Follow  the  procedures  for  calibration  and 
standardization  in  section  10.0  of  Method  7E. 

31.0    Analytical  Procedures 

Because  sample  collection  and  analysis  are 
performed  together  (see  section  8),  additional 
discussion  of  the  analytical  procedure  is  not 
necessary. 

12.0    Calculations  and  Data  Analysis 

You  must  follow  the  procedures  for 
calculations  and  data  analysis  in  section  12.0 
of  Method  7E  as  applicable. 

13.0    Method  Performance 

13.1  The  Analytical  Range,  Sensitivity, 
System  Response  and  Minimimi  Sampling 
Times,  Analyzer  Calibration  Error,  Sampling 
System  Bias,  and  Alternative  Dynamic  Spike 
Check  specifications  are  the  same  as  in 
section  13.0  of  Method  7E. 

13.2  Interference  Test.  Documentation  of 
successful  completion,  within  the  last  12 
months  at  the  specific  source  category,  where 
the  difference  between  the  analyzer  and  the 
modified  Method  6  result  is  less  than  7 
percent  of  the  modified  Method  6  result  for 
each  of  a  minimum  of  3  runs. 

13.3  Alternative  Interference  Check. 
Same  as  in  section  13.6  of  Method  7E. 

14.0    Pollution  Prevention  [Reserved] 

15.0     Waste  Management  [Reserved] 

16.0    Alternative  Procedures 

16.1  Alternative  Interference  Check.  The 
interference  check  detailed  in  section  8.3  of 
Method  7E  may  be  used  as  an  alternative 
interference  check. 

16.2  Dynamic  Spiking  Procedure. 
Manufacturer's  Stability  Test  and  Annual 
Primary  Interference  Recheck  (as  applicable). 
These  procedures  are  the  same  as  in  section 
16  of  Method  7E. 

17.0    References 

1.  'EPA  Traceability  Protocol  for  Assay 
and  Certification  of  Gaseous  Calibration 
Standards"  September  1997  as  amend,  EPA- 
600/R-97/121. 

18.0     Tables,  Diagrams.  Flowcharts,  and 
Validation  Data 
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Figure  6C-1.  Interference  Check  Sampling  Train. 
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Method  7E — Determination  of  .Nitrogen 
Oxides  Emissions  From  Stationary  Sources 
(Instrumental  Analyzer  Procedure) 

10     Scupf  and  Applicutiun 

What  [_s  Method  7E' 

Method  7E  is  a  procedure  for  measuring 
nitrogen  oxides  (NOx)  in  stationary  source 


Analyte 


Nitnc  oxide  (NO)  

Nitrogen  dioxide  (NO:) 


emissions  using  a  continuous  instrumental 
analvzer.  QuaHtv  assurance  and  quality 
control  requirements  are  included  to  assure 
that  vuu   the  tester,  collect  data  of  known 
qurthtx    Viui  must  document  vour  adherence 
to  these  specific   recjuirements  for  equipment, 
supplies,  sample  collection  and  analvsis. 
calculations,  and  data  analvsis.  This  method 
does  not  completely  describe  all  equipment, 
supplies,  and  sampling  and  analvtical 
procedures  you  will  need  but  refers  to  other 


methods  for  some  of  the  details.  Therefore,  to 
obtain  reliable  results,  you  should  also  have 
a  thorough  knov/ledge  of  these  additional  test 
methods: 

(a)  Method  1 — Sample  and  Velocity 
Traverses  for  Stationary  Sources. 

(b)  Method  4 — Determination  of  Moisture 
Content  in  Stack  Gases. 

1.1     Analytes.  What  does  this  method 
dptermine?  (All  methods  in  this  list  appear  in 
40  CFR  part  60,  appendix  A.) 


CAS  No. 


Sensitivity 


10102^3-9 
10102^W-0 


See  discussion  in  section  1.3. 


12  .Applicability   When  js  this  m'-'thnd 
required'  Method  7E  is  required  m  specific 
New  Source  Performance  Standards.  C;iean 
Air  Marketing  Rules,  and  State 
Implementation  Plans  and  Permits  where 
measuring  .N'Ox  concentrations  in  stationary 
source  emissions  is  required.  Other 
regulations  may  also  require  its  use, 

13  Data  Quality  Objectives  (DQCD)    What 
quality  of  data  is  this  method  designed  to 
produce' The  data  quality  objectives  define 
the  quality  of  data  you  need  for  the  test 
Method  7E  is  designed  for  determining 
compliance  with  Federal  and  State  emission 
standards.  For  this  purpose,  data 
acceptability  is  evaluated  through 
performance  tests  whose  accuracy  is 
determined  relative  to  the  applicable 
emission  standard  concentration.  Therefore. 
the  quality  of  data  is  emphasized  at  the 
compliance  concentration  levels.  However. 
we  do  not  intend  the  method  to  penalize  you 
for  calibrating  to  measure  accurately 
emissions  well  below  the  emission  limit.  In 
applications  where  there  is  no  emission 


liinaation  (f  t;  ,  [iiarket-based  programs), 
acceptable  performance  is  based  on  the  span 
instead  of  the  emission  standard.  You  are 
rec|aired  to  calculate  and  report  an 
un(  ertaiiitv  estimate  for  vour  data.  This 
en(  ourages  the  use  of  better  technology  and 
techniques  but  does  not  require  it  when  not 
needed  by  vour  DQO    This  uncertaintv 
provides  data  quality  information  for  future 
secondary  data  users 

1.3.1     Data  Quality  .Assessment.  It  is 
possible  to  meet  the  method  QAyQC: 
fL^quiremenls  and  still  not  be  certain  you  are 
making  the  correct  data  decision.  This  is  a 
phenomena  with  all  measurements  since 
measurements  are  inherently  an  estimate  of 
the  true  value  no  matter  how  precisely  and 
accurately  they  are  made  However,  by 
separating  the  reporting  of  measured  data 
and  uncertaintv  estimates,  the  method 
provides  the  data  users  vaiious  options  to 
assess  the  data  quality  when  the  tester 
deviates  from  the  procedures.  For  example, 
the  data  user  might  decide  to  look  at  the 
upper  uncertainty  estimate  if  the  question  of 


concern  is  "Am  I  sure  the  average  emissions 
are  less  than  an  emission  limit?"  or  at  the 
lower  uncertainty  estimate  if  the  question  of 
concern  is  "Am  I  sure  the  average  emissions 
are  greater  than  an  emission  limit?"  Data  of 
lesser  quality  may  be  accepted  if  the  data 
user  deems  the  testing  objectives  are  met.  For 
example,  if  the  measured  average  emissions 
are  less  than  the  emission  limit  but  a  small 
fraction  of  the  data  exceeded  the  analyzer 
range,  the  data  user  may  choose  to  accept  this 
data  as  adequate  to  show  compliance  with 
the  emission  limit.  The  regulating  agency  is 
considered  the  data  user  and  therefore  makes 
the  final  assessment  of  data  quality. 

1.3.2  Data  Quality  Assessment  for  low 
emitters.  Is  performance  relief  granted  to  low- 
emission  units?  Yes,  there  are  intertm  special 
sampling  system  bias  performance  criteria 
and  allowances  to  use  the  alternative 
interference  check  and  dynamic  spike 
procedures.  You  should  refer  to  section  13 
for  an  explanation. 

1.3.3  How  is  the  calibration  designed 
when  test  units  are  covered  by  more  than  one 
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emission  limit?  In  most  cases  where  an 
emission  unit  is  subject  to  more  than  one 
emission  limit,  the  analysis  should  be 
designed  for  the  most  stringent  limit.  An 
emission  unit  that  is  shown  to  be  in 
compliance  with  the  most  stringent  limit 
when  the  analysis  is  designed  in  this  way  is 
also  in  compliance  with  the  other  applicable 
limits. 

2.0    Summary  of  Method 

In  this  method,  you  continuously  sample 
the  emission  gas  and  convey  the  sample  to 
an  analyzer  that  measures  the  concentration 
of  NOx-  Vou  may  measure  NO  and  NO2 
separately  or  simultaneously  together  but,  for 
purposes  of  this  method.  NOx  is  the  sum  of 
NO  and  NO2.  You  must  adhere  to  the 
performance  requirements  of  this  method  to 
validate  your  data. 

3.0    Definitions 

3 . 1  Analyzer  calibration  error  means  the 
difference  between  the  manufactiuer  certified 
calibration  gas  concentration  and  the 
concentration  reported  by  the  analyzer  in 
direct  calibration  mode. 

3.2  Calibration  curve  means  the 
relationship  between  the  analyzer's  response 
and  the  concentration  of  the  gas  introduced 
to  the  analyzer  over  the  calibration  range  of 
the  analyzer. 

3.2.1  Direct  Calibration  meaas 
introducing  the  calibration  gases  directly  to 
the  analyzer  according  to  manufacturer's 
published  cahbration  procedure. 

3.2.2  System  Calibration  means 
introducing  the  caUbration  gases  into  the 
measurement  system  at  the  probe  and 
upstream  of  all  sample  conditioning 
components. 

3 . 3  Calibration  gas  means  the  gas  mixtiu^ 
containing  NOx  at  a  concentration  of  known 
pedigree  and  produced  and  certified  in 
accordance  with  "EPA  Traceability  Protocol 
for  Assay  and  Certification  of  Gaseous 
Calibration  Standards,"  September  1997,  as 
amended  August  25,  1999,  EPA-600/R-97/ 
121.  The  tests  for  analyzer  calibration  error 
and  sampling  system  bias  require  a  span-, 
mid-,  and  low-level  calibration  gases. 

3.4  Converter  Efficiency  Gas  means  a 
calibration  gas  with  a  known  NO2 
concentration. 

3.5  Data  recorder  means  the  equipment 
that  permanently  records  the  concentrations 
reported  by  the  analyzer. 

3 .6  Gas  analyzer  means  the  equipment 
that  senses  the  gas  being  measured  and 
generates  an  output  proportional  to  its 
concentration. 

3 . 7  Interference  check  means  the  test 
intended  to  detect  analyzer  responses  to 
things  other  than  the  compoiind  of  interest, 
usually  a  gas  present  in  the  measured  gas 
stream,  that  is  not  adequately  accounted  for 
in  the  calibration  procedure  and  hence 
results  in  excessive  bias. 

3.8  Measurement  system  means  all  the 
equipment  used  to  determine  the  NOx 
concentration.  The  measurement  system 
comprises  six  major  subsystems:  Acquisition, 
sample  transport,  sample  conditioning,  flow 
control/gas  manifold,  gas  analyzer,  and  data 
recorder. 

3.9  Range  means  the  interval  between  the 
nominal  rninimiim  and  maximum 


concentration  that  the  gas  analyzer 
manufacturer  cites  for  the  analyzer  full-scale 
response.  Gas  analyzers  that  have  single- 
range  or  multiple-range  capability  with  either 
^automated  or  manual  switching  are 
potentially  acceptable.  The  range  must  be  at 
least  5  percent  greater  than  the  concentration 
of  the  span-level  gas  you  use  to  calibrate  the 
analyzer,  so  that  sampling  system  bias  can  be 
determined. 

3.10  Response  time  is  the  time  it  takes  the 
data  acquisition  system  to  read  95  percent  of 
the  stable  reading  fitim  a  step  change  in 
concentration  when  the  sampling  system  is 
operating  at  its  design  flow  rate. 

3.11  Sampling  system  bias  means  the 
difference  between  the  manufacturer  certified 
caUbration  gas  concentration  and  the 
concentration  the  analytical  system  gives  for 
the  same  gas  when  it  is  introduced  in  system 
calibration  mode,  divided  by  the  emission 
standard. 

3.12  Span  means  the  highest 
concentration  of  the  calibration  curve  and  is 
synonymous  with  the  concentration  of  the 
highest  calibration  gas.  In  most  cases,  the 
span  will  be  higher  than  the  concentration  of 
the  emission  standard. 

4.0    Interferences  [Reserved} 

5.0    Safety 

What  safety  measures  should  I  consider 
when  using  t/iis  method?  This  method  may 
require  you  to  work  with  hazardous  materials 
and  in  hazardous  conditions.  We  encourage 
you  to  establish  safety  procedures  before 
using  this  method.  Among  other  precautions, 
you  should  become  familiar  with  the  safety 
recommendations  in  the  gas  analyzer  user's 
manual.  Occupational  Safety  and  Health 
Administration  (OSHA)  regulations  may  also 
apply  to  you. 

6.0    Equipment  and  Supplies 

The  performance  criteria  in  this  method 
will  be  met  or  exceeded  most  of  the  time  if 
you  are  properly  using  equipment  designed 
for  this  application. 

6.1     What  do  I  need  for  the  measurement 
system?  Figure  7E-1  is  a  diagram  of  an 
example  measurement  system.  You  may  use 
alternative  equipment  and  supplies  provided 
(1)  your  sample  flow  rate  is  maintained 
within  5  percent  of  the  design  flow  rate,  (2) 
the  probe,  filter,  and  the  sample  line  from  the 
sample  probe  to  the  moisture  removal  system 
(if  necessary)  is  constructed  of  materials 
which  do  not  absorb  or  otherv^rise  alter  the 
sample  gas  and  are  heated  to  at  least  140  °C 
(284  °F}  or  25  ""C  (77  °F)  above  the 
concentration  dew  point  of  the  sample, 
whichever  is  higher,  to  prevent 
condensation,  and  (3)  the  interference  and 
sampling  system  bias  criteria  are  met.  An 
NOx  measurement  system  that  meets  the 
follovdng  specifications  is  likely  to  meet  the 
interference  and  sampling  system  bias 
requirements  and  are  provided  as  guidance. 
The  essential  components  of  the 
measurement  system  are  described  below: 

6.1.1    Sample  Probe  (Stinger).  Glass, 
stainless  steel,  or  equivalent,  of  sufficient 
length  to  traverse  the  sample  points.  The 
sampling  probe  must  reach  all  sample  points 
and  be  heated  to  at  least  140  "C  (284  "F)  to 
prevent  condensation  or  25  "C  (77  °F)  above 


the  concentration  dew  point  of  the  sample, 
whichever  is  higher. 

6.1.1.1     Particulate  Filter.  An  in-stack  or 
out-of-stack  filter.  The  probe  filter  and  all 
flow  components  located  at  the  probe  must 
be  heated  to  at  least  140  "C  (284  °F)  or  25 
"C  (77  "F)  above  the  dew  point  of  the  sample, 
whichever  is  higher.  The  filter  media  must  be 
included  in  the  sampling  system  bias  test  and 
be  made  of  materials  that  are  nonreactive  to 
the  gas  being  sampled. 

6.1.2  Heated  Sample  Line.  The  sample 
line  from  the  probe  to  the  moisture  removal 
system  (if  necessary)  and  to  the  sample  pump 
should  be  made  of  stainless  steel,  teflon,  or 
other  material  that  does  not  absorb  or 
otherwise  alter  the  sample  gas.  Heat  the 
sample  line  between  the  probe  and  moisture 
removal  system  to  at  least  140  °C  (284  °F)  to 
prevent  condensation  or  25  °C  (77  °F)  above 
the  dew  point  of  the  sample,  whichever  is 
higher. 

6.1.3  Sample  Lines.  Stainless  steel  or 
Teflon  tubing  to  transport  the  sample  from 
the  moisture  removal  system  to  the  flow 
control  gas  manifold. 

6.1.4  Moisture  Removal  System.  A 
thermo-electric  type  condenser  or  similar 
device  to  remove  condensate  continuously 
from  the  sample  gas  while  maintaining 
minimal  contact  between  the  condensate  and 
the  sample  gas.  The  gas  temperature  at  the 
outlet  of  the  drier  must  be  <60  °F  (15  "C)  as 
measured  in  the  drier  outlet  tubing,  and  the 
drier  outlet  gas  dew  point  temperature  must 
be  maintained  equal  to  or  less  than  41  °F  (5 
°C).  The  moisture  removal  system  is  not 
necessary  for  analyzers  that  measure  gas 
concentrations  on  a  wet  basis.  For  these 
analyzers  (1)  heat  the  sample  line  and  all 
sample  transport  components  up  to  the  inlet 
of  the  analyzer  to  at  least  140  °C  (284  °F)  or 
25  °C  (77  °F)  above  the  concentration  dew 
point  of  the  sample,  whichever  is  higher,  to 
prevent  condensation,  and  (2)  determine  the 
moisture  content  and  correct  the  measured 
gas  concentrations  to  a  dry  basis  using 
appropriate  methods,  subject  to  the  approval 
of  the  Administrator.  You  do  not  need  to 
determine  sample  moisture  content  if  your 
analyzer  measures  concentration  on  a  wet 
basis  when  (1)  a  wet  basis  CO2  analyzer 
operated  according  to  Method  3A  is  used  to 
obtain  simultaneous  measurements,  and  (2) 
the  poUutant/CO;  measurement  system  is 
used  to  determine  emissions  in  units  of  the 
standard.  The  wet  analyzer  must  pass  the 
same  sampling  system  bias  check  as  the  dry 
measurement  system.  The  sampling  system 
bias  check  must  include  the  same  water  (±1 
percent  absolute)  concentration  found  in  the 
sample. 

6.1.5  Sample  Pimip.  A  leak-free  pump  to 
pull  the  sample  gas  through  the  system  at  a 
flow  rate  sufficient  to  minimize  the  response 
time  of  the  measurement  system.  The  pump 
may  be  constructed  of  any  material  that  is 
nonreactive  to  the  gas  being  sampled. 

6.1.6  Flow  Control/Gas  Manifold.  An 
assembly  of  manual  or  solenoid  valves  to 
allow  the  introduction  of  calibration  gases 
either  directly  to  the  gas  analyzer  in  direct 
mode,  or  into  the  measurement  system,  at  the 
probe,  in  system  mode.  A  calibration  valve 
assembly,  three-way  valve  assembly,  or 
equivalent,  for  blocking  the  sample  gas  flow 
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and  introducing  calibration  gases  directly  to 
the  gas  analyzers,  and  a  valve  to  flow 
calibration  gas  through  the  entire 
measurement  system,  flooding  the  sampling 
probe  when  in  the  system  mode  (for  bias 
check).  Use  either  a  flow  control  valve  and 
rotameter  or  an  equivalent  valve.  Use  a  back- 
pressure regulator,  or  equivalent,  to  maintain 
constant  pressure  in  the  sample  gas  manifold 

6.1  7     Sample  Gas  Manifold.  The  sample 
gas  manifold  diverts  a  portion  of  the  sample 
to  the  analvzer.  delivering  the  remainder  to 
the  bv-pass  discharge  vent  The  manifold 
should  also  be  able  to  introduce  calibration 
gases  directlv  to  the  analyzer.  The  manifold 
must  be  made  of  material  that  does  not  react 
with  NOx  or  the  calibration  gas  and  be 
configured  to  safelv  discharge  the  bypass  gas. 

6.1  8     .NOv  analyzer.  .An  instrument  that 
continuously  measures  NO\  in  the  gas  stream 
and  meets  the  specifications  in  section  IM). 
Analyzers  that  operate  on  the  principle  of 
chemiluminescence  with  an  NO;  to  NO 
converter  have  been  used  to  successfully 
meet  the  performance  criteria  in  the  past. 
Analyzers  operating  on  other  principles  may 
also  be  used  provided  the  performance 
criteria  are  met 

6. 1.8  I     Dual  Range  Analyzers.  Some 
manufacturers  mav  certify  a  gas  analyzer 
with  a  single  large  range  which  you  mav  use 
with  proper  data  recorders  as  two  separate 
analyzers  if  you  use  the  proper  sets  of 
calibration  gases  and  meet  the  interference, 
analyzer  calibration  error,  and  sampling 
system  bias  checks.  However,  we  caution  you 
that  the  larger  range  affects  the  sensitivity  in 
some  analyzers  and  this  may  affect  vour 
ability  to  meet  the  performance  reouirements 
when  operated  on  the  lower  range 

6.1  q     Data  Recording.  .A  strip  chart 
recorder,  analog  computer,  digital  recorder, 
or  data  logger  for  recording  measurement 
data.  The  data  recording  resolution  [i.e., 
readability)  must  be  no  larger  than  0.5 
percent  of  span.  Alternatively,  a  digital  or 
analog  meter  having  a  resolution  no  larger 
than  0.5  percent  of  span  may  be  used,  and 
the  readings  mav  be  rei  orded  manually.  If 
th.s  alternative  is  used,  the  readings  must  be 
from  equally  spaced  intervals  of  no  more 
than  1  minute  over  the  duration  of  the 
sampling  run. 

7.0    Reagents  and  Standards 

7. 1     Calibration  Gas   What  calibration 
gases  do  I  need'  Your  calibration  gas  must 
be  certified  in  accordance  with    EPA 
Traceability  Protocol  for  .Assay  and 
Certification  of  Gaseous  Calibration 
Standards'  September  1997.  as  amended 
August  25.  1999,  EPA-600/R-97/121.  The 
calibration  gas  certification  for 
recertification)  must  be  complete  and  the  test 
must  be  completed  before  the  expiration 
date  The  goal  is  to  bracket  the  sample 
concentrations  and  have  at  least  one 
calibration  gas  below  and  one  above  the 
measurements.  Use  a  minimum  of  the 
following  calibration  gas  concentrations: 

7.1.1  Span-Level  Gas  The  span-level  gas 
sets  the  analyzer  span  which  is  the  maximum 
concentration  that  is  considered  potentially 
valid  for  a  test. 

7.1.2  Mid-Level  Gas.  The  mid-level  gas 
must  have  a  concentration  that  is  20  to  70 


percent  of  the  concentration  of  the  span-level 
gas 

7  1.3  Low-Level  Gas.  The  low-level  gas 
must  have  a  concentration  that  is  less  than 
20  percent  of  the  span-level  gas. 

7.1.4    Converter  Efficiency  Gas.  The 
converter  efficiency  gas  must  have  a 
concentration  of  NO.,  that  is  within  50 
percent  of  the  measured  NO;  concentration. 

7  2     Interference  Check.  What  additional 
reagents  do  I  need  for  the  interference  check? 
Use  the  lest  gases  listed  in  table  7E-3  to 
conduct  the  interference  check. 

ff  0    Sample  Collection.  Preservation, 
Storage,  and  Transport 

Emission  Test  Procedure 

Since  you  are  allowed  to  choose  different 
options  to  comply  with  some  of  the 
performance  criteria,  it  is  your  responsibility 
to  identih'  the  specific  options  you  followed, 
document  vour  meeting  the  performance 
critena  and  frequent  y  for  that  option,  or 
identify  any  deviations  from  the  method. 
8. 1      What  sampling  site  and  sampling 
points  do  I  select? 

8  11     I  'niess  otherwise  specified  in  an 
applicable  regulation  or  by  the  administrator. 
use  the  traverse  points  listed  in  and  located 
according  to  Method  1.  Alternatively,  vou 
may  conduct  a  stratification  test  as  described 
in  section  8  1.3  to  determine  if  fewer  traverse 
points  may  be  used.  Kor  performance  testing 
of  t:ontinuoiis  emission  monitoring  systems. 
follow  the  sampling  site  procedures  in  the 
appropriate  performance  specification  or 
applicable  regulation 

8  12     General  Sampling  Point 
Requirements.  Traverse  all  sampling  points 
vou  choose  from  above,  and  sample  at  each 
point  for  an  equal  length  of  time.  Record  the 
sampling  data.  If  you  are  comparing  the  data 
from  individual  traverse  points  as  in  the 
stratification  test,  you  must  delav  recording 
data  at  each  point  for  2  limes  the  system 
response  time.  The  minimum  time  you  must 
sample  at  each  point  is  2  times  the  system 
response  time  You  must  record  data  at  least 
every  minute.  I'suallv  the  test  is  designed  for 
sampling  longer  than  1  minute  per  point  to 
better  chara(  terize  the  source's  temporal 
variability  If  the  test  is  designed  such  that 
the  sampling  time  tor  each  point  is  greater 
than  10  times  the  system  response  time,  then 
you  may  start  recording  data  at  the  first 
traverse  point  after  purging  the  system  at 
least  2  times  the  system  response  time.  After 
recording  for  the  designed  period  of  time, 
you  may  move  to  the  next  traverse  point  and 
continue  recording,  omitting  the  requirement 
to  delay  recording  for  2  times  the  system 
response  at  the  subsequent  traverse  points. 
However,  vou  must  recimdition  the  sampling 
system  for  at  least  2  times  the  system 
response  time  prior  to  recording  at  the  next 
traverse  point  if  you  remove  the  probe  from 
the  stack.  You  may  satisfy  the  multipoint 
traverse  requirement  by  sampling 
sequentially  using  a  single-hole  probe  or  a 
multi-hole  probe  designed  to  sample  from 
each  hole  at  the  same  (  +  10  percent  of  mean) 
flow  rate. 

8  13     Determination  of  Stratification.  If 
the  results  of  a  stratification  test  show  your 
unit  to  be  unstratified.  you  may  traverse  at 
fewer  points  than  required  by  Method  1 .  To 


test  for  stratification,  use  a  probe  of 
appropriate  length  to  measure  the  NOx  and 
diluent  (Q;  or  CO2)  concentrations  at  each 
traverse  point  selected  according  to  Method 
1.  Calculate  the  individual  point  and  mean 
NOx  concentrations,  corrected  for  diluent.  If 
the  range  of  average  dilution-corrected 
concentrations  for  all  points  is  less  than  or 
equal  to  ±5  percent  of  the  mean 
concentration,  you  may  collect  samples  from 
a  single  point  that  most  closely  matches  the 
mean.  Alternatively,  if  the  range  of  the 
individual  traverse  point  concentrations, 
corrected  for  dilution,  is  equal  to  or  less  than 
±10  percent  of  the  mean,  you  may  take 
samples  from  3  or  more  points  on  one 
diameter  provided  the  points  are  located  on 
the  diameter  of  the  stack  exhibiting  the 
highest  average  concentration  during  the 
stratification  test.  Space  the  points  at  16.7, 
50.0,  and  83.3  percent  of  the  measurement 
line  [i.e..  divide  the  diameter  into  equal 
length  segments  and  sample  at  their 
midpoints.) 

8.2     Measurement  System  Performance 
Tests.  What  initial  performance  criteria  must 
my  system  meet  before  I  begin  collecting 
samples?  Before  measuring  emissions, 
perform  the  following  procedures: 

a.  Calibration  gas  verification; 

b.  Measurement  system  preparation  and 
analyzer  calibration  error  test: 

c.  NO:  to  NO  con-fersion  efficiency  test,  if 
applicable; 

d.  Initial  sampling  system  bias  check; 

e.  System  response  time  test;  and 

f.  Interference  check. 

8.2.1  Calibration  gas  verification.  How 
must  I  verify  the  concentrations  of  mv 
calibration  gases?  Obtain  a  certificate  from 
the  gas  manufacturer  and  confirm  that  the 
documentation  includes  all  information 
required  by  the  rraceability  Protocol. 
Confirm  that  the  manufacturer  certification  is 
complete  and  current. 

8.2.2  Measurement  system  preparation. 
How  do  I  prepare  my  measurement  system? 
Assemble,  prepare,  and  precondition  the 
measurement  system  according  to  your 
standard  operating  procedure.  Achieve  the 
correi;t  sampling  rate.  Ensure  that  your 
calibration  gases  are  in  the  proper  range  and 
will  result  in  the  measured  emissions  being 
between  20  and  100  percent  of  the  span. 
Perform  a  direct  calibration  of  the  gas 
analyzer  {see  section  10.1),  and  conduct  the 
analyzer  calibration  error  test. 

8.2.3  Analyzer  Calibration  Error  Test. 
How  do  I  confirm  my  analyzer  calibration  is 
correct?  After  you  have  calibrated  your 
analyzer  according  to  the  manufacturer 
recommended  procedure,  you  must  conduct 
an  analyzer  calibration  error  test  before  the 
first  run  and  again  after  any  failed  sampling 
system  bias  tests.  In  this  test  you  introduce 
the  same  low-,  mid-,  and  span  gases  (that  you 
just  used  to  calibrate  the  analyzer  in  direct 
calibration  mode)  into  the  measurement 
system  at  any  point  upstream  of  the  analyzer 
but  preferably  again  in  direct  calibration 
mode.  You  must  maintain  the  correct  flow 
rate  at  the  analyzer,  but  do  not  make 
adjustments  for  any  other  purpose.  Record 
the  analyzer's  response  to  each  calibration 
gas  on  a  form  similar  to  table  7E-1.  For  each 
calibration  gas,  calculate  the  analyzer 


58850 


Federal  Register/ Vol.  68.  No.  197 /Friday.  October  10,  2003 / Proposed  Rules 


Federal  Register / Vol.  68,  No.  197 /Friday,  October  10.  2003 / Proposed  Rules  58849 


calibration  error  as  the  difference  between 
the  measured  concentration  and  the 
manufacturer  certified  concentration.  The 
difference  should  be  less  than  2  percent  of 
the  manufacturer  certified  concentration  for 
the  low-,  mid-,  and  span  gases. 

8.2.4  NO2  to  NO  Conversion  Efficiency 
Test.  You  must  conduct  an  NO2  to  NO 
conversion  efficiency  test  on  all  analyzers 
whose  measurement  principal  converts  NO2 
to  NO  before  analyzing  for  NOx.  Introduce  a 
known  concentration  of  NO2  to  the  analyzer 
in  direct  calibration  mode  and  record  the 
stable  gas  concentration  displayed  by  the 
analyzer.  (Note:  Because  the  measurement 
data  uncertainty  calculation  adjusts  for 
converter  efficiencies  less  than  100  percent 
and  because  the  converter  efficiency  may 
change  with  concentration,  we  suggest  the 
known  concentration  introduced  be  within  a 
range  of  50-150  percent  of  the  average 
measured  concentration.)  Alternatively,  the 
procedure  for  determining  conversion 
efficiency  using  NO  in  40  CFR  86.123-78 
may  be  used.  For  those  analyzers  whose 
measiu-ement  principal  detects  NO2  in  the 
sample  directly  without  a  converter,  this 
requirement  is  waived  because  the 
calibration  gas  requirements  will  assure 
adequate  accounting  for  NO2. 

8.2.5  Initial  Sampling  System  Bias  Check. 
Begin  by  introducing  the  span-level 
calibration  gas  (or  mid-level  gas  if  closer  to 
the  emissions  concentration)  in  system 
calibration  mode.  Record  the  gas 
concentration  displayed  by  the  analyzer  and 
the  time  it  takes  to  reach  a  stable  value  on 

a  form  similar  to  Table  7E-2.  A  value  is 
considered  stable  when  the  maximum 
difference  between  3  consecutive  recordings 
is  not  more  than  0.5  percent  of  certified  value 
and  the  mean  is  at  least  97  percent  of  the 
certified  value.  Then  introduce  the  zero  gas 
in  system  calibration  mode  and  similarly 

I 


record  the  gas  concentration  displayed  by  the 
analyzer  and  the  time  it  takes  the 
measurement  system  to  decrease  to  a  stable 
zero  value  from  the  higher  value.  Operate  the 
measurement  system  at  the  normal  sampling 
rate.  Make  only  the  adjustments  necessary  to 
achieve  proper  calibration  gas  flow  rates  at 
the  analyzer.  First,  calculate  the 
measurement  system  response  time  [see 
section  8.2.6)  and  then  calculate  the 
sampling  system  bias  (see  section  12.5).  See 
sections  13.3  and  13.5  for  acceptable 
performance  criteria.  If  sampling  system  bias 
is  excessive,  take  corrective  action  until  an 
acceptable  performance  is  achieved.  You 
must  repeat  the  analyzer  calibration  error  test 
and  sampling  system  bias  check  whenever  a 
sampling  system  bias  check  is  excessive.  You 
must  also  repeat  the  sampling  system  bias 
check  at  the  end  of  each  run. 

8.2.6    Measurement  System  Response 
Time.  You  must  determine  the  measurement 
system  response  time  during  the  initial 
sampling  system  bias  check.  Observe  the 
times  required  to  achieve  95  percent  of  a 
stable  response  for  both  the  low-  and  high- 
level  gases.  The  longer  interval  is  the 
response  time. 

8.3    Interference  Check.  Conduct  an 
interference  response  test  of  the  gas  analyzer 
prior  to  its  initial  use  in  the  field.  Recheck 
the  analyzer  if  you  make  changes  that  could 
alter  the  interference  response  (e.g.,  a  change 
in  the  gas  detector).  You  can  introduce  the 
interference  test  gases  (see  Table  7E-3)  into 
the  measurement  system  separately  or  as 
mixtures.  This  test  must  be  performed  both 
with  and  without  NOx  (NO  and  NO2)  which 
should  be  at  a  concentration  of  at  least  80 
percent  of  the  analyzer  range.  Measure  the 
total  interference  response  of  the  system  to 
these  gases  in  ppmv.  Record  the  responses 
and  determine  the  interference  using  Table 
7E-4.  A  copy  of  this  data  Including  the  date 
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completed  and  signed  certification  must  be 
included.  This  interference  test  is  valid  for  1 
calendar  year  unless  major  analytical 
components  are  replaced.  If  major 
components  are  replaced,  the  annual  primary 
interference  gas  recheck  described  in  section 
16.3  must  be  performed  before  returning  the 
analyzer  to  service.  You  must  conduct  the 
primary  interference  gas  recheck  on  an 
annual  basis. 

8.4  Sample  Collection.  Collect  samples 
following  section  8.1.  Sample  within  5 
percent  of  the  rate  you  used  during  the 
sampling  system  bias  check. 

8.5  Post-Run  Sampling  System  Bias  Check. 
How  do  I  confirm  that  each  sample  I  collect 
is  valid?  After  each  run,  repeat  the  sampling 
system  bias  check  to  validate  the  run.  Do  not 
make  adjustments  (other  than  to  attain  the 
design  sampling  rate)  to  the  measurement 
system  between  the  run  and  completion  of 
the  sampling  system  bias  check.  If  you  do  not 
pass  this  post-run  sampling  system  bias  test, 
then  the  run  does  not  meet  this  method?s 
quality  assurance.  To  meet  this  method's 
quality  assurance  requirements,  you  must  fix 
the  problem,  pass  another  analyzer 
calibration  error  test  and  sampling  system 
bias  test  before  repeating  the  run.  Record  the 
bias  test  results  on  a  form  similar  to  Table 
7E-2. 

8.6  Alternative  Dynamic  Spike 
Procedure.  ///  want  to  use  the  dynamic  spike 
procedure  to  validate  my  data,  what 
procedure  should  I  follow?  You  may  comply 
with  the  dynamic  spiking  procedure  and 
requirements  provided  in  section  16.2  during 
each  test  as  an  alternative  to  the  analyzer 
calibration  error  test  and  the  pre-  and  post- 
run  sampling  system  bias  checks. 

9.0     Quality  Control 

What  is  a  summary  of  the  quality  control 
measures  I  must  take? 


Status 


S'  

I 

M2    

S 

S 

M  

M  

M  

M  

M  

S 

S 

M  


Process  or  element 


Identify  Data  User  

Analyzer  Design  

Calibration  Gases 

Data  Recorder  Design 
Sample  Extraction  

Sample  Extraction  


QA/QC  specification 


Analyzer  range 


Analyzer  resolution  or 

sensitivity. 
Analyzer  response  time 
Interference  gas  check 

Traceabillty  protocol 

(G1,G2). 
Span-level  limit 

Mid-level  limit 

Low-level  limit 

Data  resolution  

Probe  material 

Probe  temperature  


Acceptance  criteria 


Checking  frequency 


Suggested  corrective 
action 


Regulatory  Agency  or 
other  primary  etid 
user  of  data. 

Sufficiently  >  than  span- 
level  gas  to  determine 
sampling  system  bias. 

<2%  of  range  

<  30  Seconds. 

<2.5%  of  upper  range 
limit  See  Table  7E-3. 

Valid  certificate  uncer- 
tainty <  2%. 

Chosen  so  measure- 
ments are  all  <  span. 

20  to  70%  of  span-level 
gas. 

<20%  of  span-level  gas 

<1%  of  span  

SS  or  quartz  if  stack 
>500°F. 

Heated  >  140°  Cor  25° 
C  greater  than  the 
dew  point. 


Before  designing  test. 


Manufacturer  design 


Valid  for  1  year. 


Each  run 
Each  run 


Use  different  analyzer  or 
reduce  span  value. 

Use  different  analyzer. 


Recertify;  new  standard. 
Use  a  different  cylinder. 
Use  a  different  cylinder. 


Each  run  Use  a  different  cylinder. 

Manufacturer  design j  Replace  recorder. 

Each  run  1  Replace  material. 


Each  run 


Adjust  temperature. 
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58851 


58850 


Federal  Register  /  Vol.  68.  No.   197 /Friday.  October  10,  2003  /  Proposed  Rules 


Summary  Table  of  QA/QC — Continued 


Status 


Process  or  element 


QA/QC  specification 


Acceptance  cntena 


Ctiecking  frequency 


Suggested  corrective 
action 


M 


M 


Analyzer  &  Calibration         Analyzer  calibration 
Gas  Performance.  i      error. 


System  Performance 


Sampling  system  bias 


M 

M 
M 

M 


M 
A 

A 

M 

S 

S 
S 

S 

s 

s 
s 

M 
M 

M 


System  Peilormance  System  response  time 


System  Performance  NG^-NG  conversion  effi- 

ciency 
System  Performance  Minimum  sample  time 


System  Performance 


Sample  Point  Selection 


Stable  sample  flow  rate 
(surrogate  for  main- 
taining system  re- 
sponse time) 

Follow  Mettiod  1  OR. 

Stratification  test 


Multiple  Sample  Points        No  of  openings  in  protie 
Simultaneously 

Sample  Line  ^  Une  matenal  &  temp 

(before  dryer) 


Line  material  & 
temp(after  dryer). 

Calibration  Valve  Matenal  

Sample  Pump  Matenal  


Manifolding  

Moisture  Removal 

Particulate  Removal 


Matenal 


Equipment  type  (con- 
denser or  permeation 
dryer) 

Inertness  of  filter 


Filter  temperature 
Frequency 


Data  Recording 

Data  Parameters  Sample  concentration 

range 


Data  Quality  Assess- 
ment Using  Sampling 
System  Bias  Data 


Calculate  upper  and 
lower  uncertainty  lim- 
its for  each  run  using 
the  mean  measured 
data,  converter  effi- 
ciency, and  the  largest 
and  smallest  sampling 
system  bias  for  that 
run. 


<  2  percent  of  the  manu- 
facturer certified  con- 
centration for  the  mid- 
and  span-level  calibra- 
tion gases  (or  2  per- 
cent of  span  if  not 
subject  to  an  emission 
standard);  for  the  zero 
gas  less  than  ±0.25% 
of  span 

5%  of  std  for  high-level 
and  zero  gas;  where 
emission  std  is  <  1 0 
ppmv,  there  is  a  tem- 
porary alternative  If 
the  absolute  value  of 
the  bias  is  <0.50 
ppmv 

Determines  minimum 
sampling  time  per 
point 

>  90°'o  of  certified  value 

2  times  the  system  re- 
sponse time  plus 
purge  time. 

<  +5%  of  required  flow  . 


<  5%  of  mean  =  1  -point 

<  1 0°''o  of  mean  =  3-point 
Single  or  multihole 

(rake) 

SS  >140^  C,  or  25=  C 
greater  than  the  dew 
point  until  moisture  re- 
moved 

SS  or  PTFE;  no  heat 
req  d  after  dryer. 

SS  

Inert  to  sample  conslitu- 
ents 

Inert  to  sample  constitu- 
ents 

<  t5°'o  target  compound 
removal 


Before  initial  run  and 
after  failed  sampling 
system  bias  test. 


Before/after  each  run 


Dunng  initial  sampling 
system  bias  test 

After  every  test  


Each  sample  point. 


Each  run 


Prior  to  or  dunng  first 

run. 
Each  run  


Each  run 


Each  run. 

Each  run  

Verified  if  sampling  sys- 
tem bias  test  is 
passed. 

Verified  If  bias  test  is 
passed. 

Venfied  if  bias  test  is 
passed. 


Pass  sampling  system 
bias  test. 

Maintained  >95    C 

<1  minute  average  Dunng  run 

All  1  -minute  averages  ~ 

within  analyzer  range 

Additional  requirement  is 
that  the  apparent  bias 
must  be  between  ±5% 
of  emission  limit 
equivalent  concentra- 
tion or  <  1.5  ppmv 
See  section  12.5  for 
equations  and  condi- 
tions. 


Verified  if  bias  test  is 
passed. 


Fix  problem;  retest. 


Fix  problem;  retest. 


Fix  problem  or  replace 
equipment. 


Adjust  flow. 


Relocate  or  folk)w  Meth- 
od 1. 
Change  the  number. 

Adjust  temperature. 


Each  run 
Each  Run. 


Replace  valve 
Replace  pump. 

Replace. 

Replace  equipment. 

Replace  filter. 


Remeasure. 
Note  in  report. 
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Status 


M-A'  .... 


M-A 


Process  or  element 


Alternative  Data  Quality 
Check. 


Data  Quality  Assess- 
ment Using  Dynamic 
spike  Recovery  data. 


1  s  =  Suggested. 
-  M  =  Mandatory. 


Summary  Table  of  QA/QC— Continued 


QA/QC  specification 


Dynamk:  spike 


Cateulate  upper  and 
lower  uncertainty  lim- 
its for  each  test  using 
the  mean  measured 
data,  and  converter 
efficiency  and  the 
largest  (and  smallest) 
spike  recovery. 


Acceptance  criteria 


>  5  1  -min  avgs.  with  av- 
erage 100  ±5%  recov- 
ery for  pretest  and 
100  ±10%  for  post- 
test  or  <0.2  ppmv. 
See  section  12.3  for 
equation. 

See  section  12.6.2  for 
equations  and  condi- 
tions. 


Checking  frequency 


Suggested  corrective 
action 


Before  and  after  each 
test  &  in  place  of  pre- 
and  post- run  sampling 
system  bias  tests  and 
interference  check. 


Each  test. 


Redo  after  correcting 
problem,  retest. 


10.0    Calibration  and  Standardization 
What  Measurement  System  Calibrations  Are 
Required? 

10.1     Initial  Analyzer  Calibration.  You 
may  introduce  the  calibration  gases  in  any 
sequence.  Make  all  necessary  adjustments  to 
calibrate  the  gas  analyzer  and  data  recorder. 
If  your  analyzer  measures  NO  and  NO2 
separately,  then  you  must  use  both  NO  and 
NO:  calibration  gases.  You  may  use  a  non- 
linear calibration  curve  to  convert  your  gas 
analyzer's  response  to  the  equivalent  gas 
concentration.  However,  you  must  establish 
the  nonlinear  calibration  curve  before 
conducting  the  analyzer  calibration  error  test. 
If  vou  use  a  non-linear  calibration  curve,  you 
must  use  it  for  all  sample  and  calibration 
measurements.  You  must  also  include  a  copy 
of  the  manufacturer's  certification  of  the 
calibration  gases  which  include  the  13 
documentation  requirements  in  the  EPA 
Traceability  Protocol  For  Assay  and 
Certification  of  Gaseous  Calibration 
Standards,  September  1997,  as  amended 
August  25,  1999  {http://www.epa.gov/ttn/ 
emc/)  as  part  of  the  test  report.  Then  you 
must  pass  the  analyzer  calibration  error 
check.  In  addition,  unless  you  follow  the 
alternative  dynamic  spiking  option,  you  must 
pass  the  sampling  system  bias  test  before  you 
start  measurements. 

11.0    Analytical  Procedures 

Because  sample  collection  and  analysis  are 
performed  together  (see  section  8), ^additional 
discussion  of  the  analytical  procedure  is  not 
necessary. 


12.0    Calculations  and  Data  Analysis 

12.1     Nomenclature.  The  terms  used  in  the 
equations  are  defined  as  follows: 
B  =  Sampling  system  bias. 
Bws  =  Moisture  content  of  sample  gas  as 

measured  with  Method  4  or  other  approved 

method,  percent/ 100. 
Cadj  =  Pollutant  concentration  corrected  to  15 

percent  O2  ppmv. 
Cd  =  Pollutant  or  diluent  concentration 

adjusted  to  dry  conditions,  ppmv  or 

percent. 
Cdir  =  Direct  calibration  concentration  (ppmv) 

of  a  calibration  gas,  dry  basis,  reported  by 

gas  analyzer. 
Ch  =  Concentration  (ppmv)  corresponding  to 

the  emission  standard  (determined  in 

section  12.1.1). 
Cs  =  System  calibration  concentration  (ppmv) 

of  a  calibration  gas,  dry  basis,  reported  by 

gas  analyzer. 
Cx  =  Manufacturer  certified  concentration 

(ppmv)  of  a  calibration  gas.  dry  basis. 
Cv.  =  Pollutant  or  diluent  concentration 

measured  under  moist  sample  conditions, 

ppmv,  percent,  or  ng/sm*  (Ib/scf)- 
%CO:  =  Measured  CO:  concentration 

measured,  dry  basis,  percent. 
%CO:v.  =  Measured  CO:  concentration 

measured  on  a  moist  sample  basis,  percent. 
DF  =  Dilution  factor  of  the  spike  gas;  this 

value  shall  be  £10. 
E  =  Mass  emission  rate  of  pollutant  per  gross 

calorific  value  of  the  fuel  from  Method  19. 

ng/J  (lb/10«  Btu). 
EffNo:  =  NO:  to  NO  converter  efficiency. 


F,  =  Ratio  of  the  volume  of  carbon  dioxide 

produced  to  the  gross  calorific  value  of  the 

fuel  from  Method  19,  dsmVJ  (dscf/10'> 

Btu). 
Fd  =  Ratio  of  the  volume  of  dry  effluent  gas 

to  the  gross  calorific  valne  of  the  fuel  from 

Method  19,  dsmV)  (dscf/lO^'  Btu). 
Fo  =  Fuel  factor  based  on  the  ratio  of  oxygen 

volume  to  the  ultimate  CO:  volume 

produced  by  the  fuel  at  zero  percent  excess 

air,  dimensionless. 
GCV  =  Gross  calorific  value  of  the  fijel 

consistent  with  the  ultimate  analysis,  kj/kg 

(Btu/lb). 
K  =  Conversion  factor. 
M  =  Mass  of  st)x. 
%0:  =  Measured  O:  concentration  dry  basis. 

percent. 
SFh,d„,  =  SFh  (or  tracer  gas)  concentration 

measured  directly  in  undiluted  spike  gas. 
SFh.^pk,  =  Diluted  SF^,  (or  tracer  gas) 

concentration  measured  in  a  spiked 

sample. 
Spiked,,  =  Concentration  of  NOx  in  the  spike 

standard  measured  in  direct  calibration 

mode. 
X<  (1:  =  CO:  correction  factor,  percent. 
0.209  =  Fraction  of  air  that  is  oxygen. 

percent/ 100. 
5.9  =  20.9  percent  O;  -  15  percent  O;.  the 

defined  O:  correction  value,  percent. 

12.1.1     Concentration  equivalent  of  the 
emission  standard.  What  if  my  emission 
standard  is  not  in  units  of  concentration? 
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Ifthe 

process  is  a 
combustion 
process 
using  air 


And  the 
Standard  is 
in  these 
units: 


ppmv  a  Y 
%02 


mass/GCV 
(e.g. 

lb/million  Btu 
heat  input) 


mass  per  hour 


mass/unit  of 

electrical 

output 


Then  to  get  approximate  equivalent  concentration  at  stack 
conditions  use  the  following  equation  and  your  best  estimate 
of  parameters  required 


C_  equiv   —   L  5/(. 


20.9 -%02 
20.9 -Y 


G 


Es,d   20.9  -  %02 


c, 


equm 


Emass/hr        20.9  -  %Q2 
IGC^rWrllXlFd        '^ 


_             Emas  si  output     l^S^-y^Oi 
^ ''""■  =  ^^^  (GCVIhr){K)Fd        ^g 


BILLING  CODC  6560-50-C 

12  J     Analyzer  C^diibratKin  Krnir  Test   L'si 
Equdtion  7E-1  to  calculate  the  analv/er 
calibration  error  for  each  t  alibration  yas. 

ACE  =  Cj,, -C.  Hq    7E-1 

\1A     .alternative  Dvndniit  Spike 
Recovery   I'se  Equation  "E-2  to  calculate  th^ 

alternative  dynamic  spik^  recovery. 


R  = 


M 


measured 


M, 


M 


Eq.  7E-2 


idded 


\1  4     Samfihng  System  Bias  Check.  Use 
t-.qii.ition  ~E-  i  to  calculate  the  sampling 
system  bias  lor  each  (  alihration  gas. 


C  -C 


Eq.  7E- 


12.5     NO— NO  Conversion  Efficiencv.  Use 
Equation  7E-A  to  calculate  the  NO;  to  NO 
converter  efficiency. 


Eff.n,   =  C 


'NO 


j„-C,  Eq.  7E-4 

12.6     Uncertainty  Estimate. 

12.6.1     Using  the  largest  (and  smallest) 
bias  value  obtained  in  the  pre-  and/or  post- 
run  sampling  system  bias  test,  calculate  and 
report  an  upper  and  lower  uncertainty 
interval  around  each  run  average 
concentration  using  Equation  7E-5. 


r  =  [l/(l  ^BljC^,^  Ml~H^^,   |C 


NO. 


Eq.  7E-5 


12  6  2  Using  the  largest  (and  smallest) 
recovf'rv  obtaineil  in  'he  pre-  and  post-test 
ADSC,  (  aif  uidte  diu!  rpj,,,,-,  ^^  upper  and 


lower  uiK  ertdiiitv  iiiterxal  .iround  the  test 
average  com  entratiui:  iismg  Kijuation  7E-fi 


I    = 


f"  1    ' 


C. 


^NO.  i^NOi 


Eq.  7E-6 


12.7     Miscellaneous  calculations 
12  7.1     Moisture  Correction.  The  data  you 
use  for  most  of  the  calculations  must  be  on 
a  dry  basis  Use  Equation  7E-7  if  any  of  your 
medsurements  n*'ed  to  be  corrected  to  a  dry- 
basis. 


Ch- 


c. 


I-B, 


Eq.  7E-7 


12.7.2     Using  C:0    as  the  diluent  monitor 
You  must  have  an  (■(iui\dlent  COj  c:orrection 
factor  if  pollutant  cone  entrations  are  to  be 
corrected  to  I.t  pen  ent  ()■  and  you  measure 
CO:  concentrdtiMii  ni  lieu  ot  ()2 
concentralitui    I'ertorni  the  following 


procedures  to  calculate  the  CO;  correction 
factor. 

12.7.2.1     Using  the  values  obtained  from 
section  12.,). 2  of  Method  19  and  Equation 
7E-8,  calculate  the  fuel-specific  Fo  value  for 
the  fuel  burned  during  the  test. 
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F„  =0.209-^ 


Eq.  7E-8 


12.7.2.2     Use  Equation  7E-9  to  calculate 
the  equivalent  CO2  correction  factor  for 
correcting  measurement  data  to  15  percent 


20.9-15 


^COi 


Eq.  7E-9 


12.7.2.3    Correct  the  pollutant 
concentrations  to  15  percent  O2  equivalent. 
Using  Equations  7E-10,  calculate  the  NOx 
gas  concentrations  adjusted  to  15  percent  O2. 
The  correction  to  15  percent  02  is  very 
sensitive  to  the  accuracy  of  the  O2  or  CO2 
concentration  measurement.  Therefore, 
oxygen  or  CO2  analyzer  stability  and  careful 
calibration  are  necessary. 


Cadj  -  Cd 


^CO, 


%C0, 


Eq.  7E-10 


12.7.3    Dilution  Adjustment  of  Pollutant 
Concentration  Using  O2  Concentration.  Use 
Equation  7E-1 1  to  calculate  the 
concentration  adjusted  to  15  percent  O2. 


Cadj  -  ^d 


20.9-15 


Eq.  7E-1 1 


20.9 -%02 

12.7.4    Average  Adjusted  NOx 
Concentration.  To  calculate  the  average 
adjusted  NOx  concentration,  sum  the 
adjusted  values  for  each  sample  point  and 
divide  by  the  number  of  points  (k)  for  each 
run  using  Equation  7E-12. 


^X^adj 


Eq.  7E-12 


12.7.5    NOx  Emission  Rate  Calculations. 
Calculate  the  emission  rates  for  NOx  in  units 
of  pollutant  mass  per  quantity  of  heat  input 
using  the  pollutant  and  diluent 
concentrations  and  fuel-specific  F-factors 
based  on  the  fuel  combustion  characteristics. 
You  must  convert  the  measured 
concentrations  of  pollutant  from  parts  per 
million  by  volume  (ppmv)  to  mass  per  unit 
volume.  See  Table  7E-2  for  conversion 
factors. 

Table  7E-2.— Conversion  Factors 

FOR  CONCENTRATION 


From 

To 

Muttipty  by  con- 
version factor 
(CV) 

g/sm3  

mg/sm3  

Ib/scf  

ppmv  (NOx)  

ppmv  (NOx)  

u    u    u    u 

109 

106 

1.602x10^3 

1.912x106 

1.194x10-^ 

12.7.5.1    Calculation  of  Emission  Rate 
Using  Oxygen  Correction.  The  O2 
concentration  and  pcUutant  concentration 
must  be  on  a  dry  basis.  Use  Equation  7E-13 
to  calculate  the  pollutant  emission  rate  in 
units  of  mass  NOx  per  unit  of  heat  input. 


E  =  ChF, 


20.9 


d^d 


20.9  -  %0. 


Eq.  7E-13 


12.7.5.2    Calculation  of  Emission  Rate 
Using  Carbon  Dioxide  Correction.  The  CO2 
concentration  and  the  pollutant 
concentration  may  be  on  either  a  wet  basis 
or  a  dry  basis.  Both  concentrations  must  be 
on  the  same  basis  for  the  calculations.  Use 
Equation  7E-14  or  7E-15  to  calculate  the 
pollutant  emission  rate  in  units  of  mass  NOx 
per  unit  of  heat  input. 


E  =  QF, 


100 

%co. 


F  =C  F 


100 

%co 


Eq.  7E-14 


Eq.  7E-15 


2w 


12.7.5.3    Calculation  of  mass  emission  rate 
using  fuel  usage  rate  and  F-Factors.  Use 
Equation  7E-16 

Emass  =  E(GCV)(QfuelJ         Eq.  7E-16 

13.0    Method  Performance 

13.1  Analytical  Range.  Your  span-level 
calibration  gas  sets  the  upper  limit  of  your 
instrument's  calibration.  Choose  the  span- 
level  calibration  gas  that  would  result  in  the 
sampled  gases  being  on-scale  and  averaging 
20-100  percent  of  the  span.  If  at  any  time 
during  a  run  a  measured  1 -minute  average 
gas  concentration  exceeds  the  span,  you  must 
at  a  minimum  identify  and  report  these 
minutes  as  deviations  of  the  method. 
Depending  on  the  data  quality  objectives  of 
the  sampling  program,  this  event  may  require 
additional  corrective  action  before 
proceeding  with  the  test  program.  See  section 
1.3.1  for  discussion. 

13.2  Sensitivity.  See  discussion  in  section 
1.3.1. 

13.3  System  Response  and  Minimum 
Sampling  Times.  The  system  response  time 
determines  the  minimum  sampling  time  at 
each  sampling  point.  There  is  no  minimum 
system  response  time  specified,  however  the 
minimum  sampling  time  per  sample  point  is 
2  times  the  system  response  time  plus  purge 
time.  For  example,  if  you  use  a  sampling 
system  with  a  2  minute  system  response 
time,  this  means  that  in  addition  to  purging 
the  system  for  at  least  4  minutes,  you  must 
record  a  minimum  of  4  one-minute  averages 
at  each  sample  point. 

13.4  Analyzer  Calibration  Error.  The 
difference  between  the  direct  calibration 
response  and  the  manufacturer  certified 
concentration  must  be  less  than  ±2  percent  of 
the  manufacturer  certified  concentration  for 
the  low-,  mid-  and  span-level  calibration 
gases  and  ±0.25  percent  of  analyzer  upper 
range  limit  for  the  zero  gas. 

13.5  Sampling  System  Bias.  The  pre-  and 
post-run  sampling  system  bias  must  be 
within  ±5  percent  of  the  concentration 
equivalent  of  the  emission  standard  (or  ±5 
percent  of  span  if  not  subject  to  an  emission 
standard)  for  the  low-  and  span-level  (or  mid- 
level,  as  apphcable)  calibration  gases. 
However,  for  test  facilities  with  emission 
standards  equivalent  to  10.0  ppmv  or  less,  if 


the  absolute  value  of  the  bias  is  less  than  or 
equal  to  0.50  ppmv,  then  the  requirements  of 
the  sampling  systein  bias  test  are  satisfied. 
This  provision  for  low-standard  facilities  is 
valid  only  for  tests  completed  within  3  years 
of  the  effective  date  of  this  amendments 
promulgation. 

13.6  Interference  Check.  The  interference 
response  must  not  be  greater  than  2.5  percent 
of  die  analyzer  upper  range  limit. 

13.7  N02  to  NO  Conversion  Efficiency 
Test  (as  applicable).  The  conversion 
efficiency  must  be  greater  than  90  percent  of 
the  certified  value  of  the  test  gas. 

13.8  Alternative  Dynamic  Spike  Check 
(ADSC).  If  your  analyzer  has  been  certified 
through  the  manufacturer's  stability  test,  you 
may  substitute  a  pre-  and  post-test  ADSC  for 
the  interference  check  and  pre-  and  post-run 
sampling  system  bias  checks.  Recoveries  of 
both  pre-test  spikes  must  be  within  100  ±5 
percent .  Recoveries  of  both  the  post-test 
ADSC  spikes  must  be  within  100  ±10 
percent.  If  the  absolute  difference  between 
the  calculated  spike  value  (CS)  and  measured 
spike  value  (Cm)  is  equal  to  or  less  than  0.20 
ppmv,  then  the  requirements  of  the  ADSC  are 
met.  This  provision  for  low-standard 
facihties  is  valid  only  for  tests  completed 
within  3  years  of  the  effective  date  of  this 
amendment's  promulgation. 

14.0    Pollution  Prevention  [Reserved] 


15.0     Waste  Management  [Reserved] 
16.0    Alternative  Procedures 

16.1     Dynamic  Spiking  Procedure.  You 
may  choose  to  validate  your  test  data  with 
this  alternative  dynamic  spiking  procedure. 
You  must  meet  the  following  requiremente  to 
use  this  option. 

16.1.1  You  must  certify  that  you  followed 
a  written  procedure  and  have  demonstrated 
ability,  within  the  last  calender  year,  to 
operate  the  spiking  system  following  that 
written  procedure  in  either  a  simulated  or 
actual  application.  Demonstrated  ability 
means  that  you  have  operated  the  spiking 
system  at  a  target  concentration  equal  to  or 
less  than  the  target  concentration  for  this  test 
and  obtained  a  data  set  of  30  1-minute 
averages  with  a  mass  recovery  of  100  ±5 
percent  of  the  mass  of  NOx  spiked  with  a 
relative  standard  deviation  of  those  30  1- 
minute  averages  equal  or  less  than  5  percent. 

16.1.2  Spiking  procedure  requirements. 
You  must  follow  the  written  procedure  that 
you  have  demonstrated  your  ability  to 
perform.  The  volume  of  the  spike  gas  added 
must  be  less  than  10  percent  of  the  total 
volume.  The  dynamic  spiking  procedure 
must  be  done  before  the  first  nm  and 
repeated  after  the  last  run  of  the  test  program. 
However,  the  pre-test  requirement  is  waived 
if  you  provide  a  valid  certification  that  the 
analyzer  has  been  shown  to  meet  the 
manufacturer's  stabilit\  test  in  section  16.2 
below.  Both  the  pre-  and  post-test  must 
consist  of  2  target  levels.  One  level  must  add 
between  1  and  2  time  the  native  mass  and  the 
other  level  must  add  between  5  and  1  times 
the  native  stack  NOx  mass  in  the  sample 
stream.  The  spikes  must  be  prepared  from  a 
gas  certified  by  the  traceebility  protocol  (Gl 
or  G2)  to  contain  NOx  of  known 
concentration  with  an  uncertainty  equal  to  or 


!_i /  ir_l 
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If'ss  than  2  percent.  The  minimum  number  of 

;idtuni  ti)  repr>^seiii  frt(  h  larm't  roncentration 
riTf  't   u'f  stroni^h  sut;^t'st  more  since  vou 
mus!  r.airulritf  dnd  rffiort  dii  luu  ertnictx 
rdntjt'  drouii'i  the  nicdsured  (  dih  fntrdticui 

hds>'(i    :)I!   theSf   T^^<■^lV^'Tl^■•^     If  'h>'  THl  rt\.'r\    Is 

■'Ulsuir  100  Til)  prri  eiit,  iheii  the  reason  for 
the  bids  -.hould  fie  fie'erriiined  and  repcjrted 
.-\s  a  ^  (iiiiiitioii  of  \,..i;r  usirii!  th:s  option,  \  ou 
iiiiist  document  and  t ontirni  that  diitint;  the 
entire  test  \ou  operated  within  the  ambient 
temperature  and  pressure  and  \  oltage  ranges 
cfTtified  bv  the  manufacturer   You  must  also 
ii-it  all  manufac:turer  fault  anil  alarm  .  o.i.'s 
■  ind  iflenlifv  anv  that  vv>Te  ai  ti^ateij  .;!;ring 
the  test 

\b  1    i     Example  spiking  procedure  using  a 
trai  er  gas    Introdui  e  the  spike/tracer  gas  at  a 
1  distant  flow  rate  of  10  percent  of  the  total 
sample  How   (Note:  I'se  the  rotameter  at  ih^ 
'■nd  of  the  sampling  tram  to  estimate  the 
re(juired  spijce/tracer  gas  flow  rate.  I  I'se  a 
mass  flow  meter  (±2  percentl.  to  monitor  th>' 
spike  flow  rate.  Record  the  spike  flow  rate 


everv  1  minute  Wait  for  at  least  2  times  the 
response  tune   1    then  record  at  least  5 
suiiessue  1  mmute  averages  of  the  spiked 
sam[iie  g.is    The  spiked  concentration  shall 
be  \v  ithm  'i  [jen  eiit  of  the  mean  of  the  ,5 
ineasuremenis   Calculate  the  dilution  fai  tor 
iisiii'j  tile  irai  er  t^as  ,is  follows: 


DF  = 


SF, 


6  (dirfi.Ii 


(^S 


DF 


Fq.  7E-17 


Fq.  7F-18 


lf>  2     Manufai  turer's  Stability  Test. 
Sut)|e(  t  each  analv/er  model  to  a  range  of 
[lotentidl  effei  ts  to  demonstrate  its  stabilitv 
following  the  procedures  provided  in  40  CFR 
"i  i  2  ),  "i  i  5,T,  and  .5.1  ,56  and  j)ro\ide  the 
intormation  in  a  suminar\  format.  A  copy  of 
this  mformalion  must  be  iiii  hided  in  each 
test  report. 


16.3     Annual  Primary  Interference  Gas 
Recheck.  Perform  an  interference  gas  check 
using  the  4  primary  interference  gases 
identified  in  the  manufacturer's  stability  test 
on  an  annual  basis,  when  indicated  as 
corrective  action  by  an  alarm  or  fault  and, 
whenever  major  component  repairs  are 
required   Record  the  responses.  For  eat;h  of 
the  4  primary  interference  gases,  the  95 
percent  confidence  interval  determined  in 
the  manufacturer  stability  test  must  include 
the  abbreviated  interference  gas  check  value 
prior  to  returning  the  analyzer  to  service. 

17.0     References 

1   'EPA  Traceability  Protocol  for  Assay 
and  Certification  of  Gaseous  Calibration 
Standards'  September  1997  as  amended. 
EPA-600/R-97/121. 

18.0     Tables.  Dingroms.  Flowcharts,  and 
Validation  Data 
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Figure  7E-1.  Measurement  System. 
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Figure  7E-2.  Testing  Flow  Chart 
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Figure  7E-2.  Testing  Flow  Chart 
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Source  identification: 

Test  personnel: 

Date:  


Time: 


Low  calibration  gas 

Mid-level  caliberatlon  gas 
Span-level  calibration  gas 


Table  7E-1.— Analyzer  Calibration  Error  Data 


Manufacturer  cer- 
tified cylinder 
value  (indicate 
units) 


Analyzer  calibration  error  data  for 

sampling  runs: 

Analyzer  model  No. Serial  No. 


Analyzer  calibra- 
j  tion  response  (in- 
I       dicate  units) 


Absolute  dif- 
ference (indicate 
units) 


B 


|A-B| 


Percent  difference 


[|A-B0*1OO 


Table  7E-2.— Sampling  System  Bias  Check  Data 


Source  identification: 

Test  personnel: 

Date:       


Analyzer  model  No. 


Low-level  gas  

Span-  (or  mid-)  level  gas 


Run  rvamber: 


Emission  std: 


Concentration  equivalent 


Response  \ame: 


Serial  No. 


Calibration  gas 
value  (ppmv) 


Initial  values 


System  re- 
sponse (M)mv) 


System  bias 

(percent  of 

emission  std. 

equivalent) 


Final  values 


System  re- 
sponse (ppmv) 


System  bias 

(percent  of 

emission  std. 

equivalent) 
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Table  7E-3.  Interference  Check 


Potential 

Interferent 

Gas 

Sample  Conditioning  Type 

Hot  Wet 

Dried 

Diluted 

Interferent  Target  Concentration 

C02 

5  and  15% 

5  and  15% 

Notel 

H20 

25% 

1% 

NO 

15  ppmv 

15  ppmv 

N02 

15  ppmv 

15  ppmv 

N20 

10  ppmv 

10  ppmv 

CO 

50  ppmv 

50  ppmv 

NH3 

10  ppmv 

10  ppmv 

CH4 

50  ppmv 

50  ppmv 

S02 

20  ppmv 

20  ppmv 

H2 

50  ppmv 

50  ppmv 

HCl 

10  ppmv 

10  ppmv 

Total 
Interference 

±  2.5  %  of  upper  range  limit  or 
±  0.5  ppmv  for  0-20  ppmv  range,  or 
±  0.2  ppmv  for  0-5  range 

Notes:  I )      Use  the  Hot  Wet  concentrations  divided  by  the  minimum  dilution  ratio 
specified  for  the  system. 
2;      Any  of  the  above  specific  gases  can  be  eliminated  or  tested  at  a  lower 
level  if  the  manufacturer  has  provided  reliable  means  for  limiting  or 
scrubbing  that  gas  to  a  specified  level. 
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Table  7E-4  -  Interference  Response 


Date  of  Test 

Analyzer  Type 

Model  No.    

Serial  No. 


1 

'. 

Test  Gas  Type 

Concentration 
(ppm) 

Analyzer  Output 
Response 

Difference 

1 

- 

1 

m 

Total  Difference 

%  of  Range  Limit 

i 

2.5%  of  Upper 
Range 
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Table  7E-5.— Manufacturer  Stability  Test 


Test  descnption 


Analyzer  model  test  frequency 


Annual 
(or  1st  quar- 
ter) 


Thermal  Stability  

Fault  Conditions 

Aiarm  Conditions  

Interference  Gas  Test 

Insensitvity  to  Supply  Voltage 
Vanations 


Analyzer  Calibration  Error 


Analyzer  Response  Time 
Intnnsic  Soorce  Gas  Analyzer 

Settings/Ad|ustments 
Pnmary  4  Interference  Gas  Test 


X 
X 
X 


Quarterly  or 
not  to  ex- 
ceed 50 

production 
units 


Eacti  ana- 
lyzer 


Acceptance  criteria 


X 
X 


X 
X 


Temperature  range  when  dnft  does  not  exceed  3%  of  analyzer 
range  over  a  2-hour  run  when  measured  with  NOx  present  @ 
>80°'o  of  range 

Note  1 . 

Note  2. 

1   L„„oaM  <2. 5%  of  range. 
?  I  <  I 

1  Both  ±10%  of  nominal  voltage  (or  the  manufacturer  specified 
range)  must  produce  no  more  than  2%  of  range  drift  at  either 
0  or  with  NOx  present  >80%  of  range. 

2.    Dnft,,,„„,„M<Dritt.annu.l,. 

For  a  low,  medium,  and  span  gas,  the  difference  between  manu- 
facturer certified  value  and  analyzer  response  in  direct  calibra- 
tion mode,  no  more  than  2%  of  manufacturer  certified  value. 

RT,  ,„,i,^,j„.,l     &    RT^uan^.fK,  <  RT  „,„„al,. 

1.  Identify  (annually). 


2.  Settings,  4 


setting,, 


1   l.nnu.u  <  2.5%  of  range. 

2.  Each  analyzer  measured  response  must  be  <  the  response 
obtained  from  the  annual  analyzer  test  for  each  of  the  4 
gases 

Note  1  Identify  conditions  which,  when  they  occur,  are  deemed  by  the  manufacturer  to  result  in  perfonnance  which  is  not  in  compliance  with 
this  performance  specification  These  are  to  be  indicated  both  audibly  or  visually  and  electrically.  The  annual  test  must  document  that  these  indi- 
cators correlate  with  the  intended  fault  condition 

Note  2  Identity  conditions  which,  when  they  occur,  ttie  manufacturer  recommends  review  and/or  corrective  action  by  trained  service  personnel 
to  prevent  further  defeneration  of  analyzer  performance  that  could  result  in  performance  which  is  not  in  compliance  with  this  perlormance  speci- 
fication These  are  to  be  indicated  both  audibly  or  visually  and  electrically  The  annual  test  must  document  that  these  alarms  correlate  with  the 
intended  alarm  condition. 


Method  10 — Determination  of  Carbon 
Monoxide  Emissions  From  Stationary 
Sources  (Instrumental  Analyzer  Procedure) 

1  0     Scope  and  Application 

What  Is  Method  10' 

Method  10  is  a  procedure'  for  measuring 
carbon  monoxide  IC.O)  in  stdtionarv  source 
emissions  using  a  (  ontinuous  instrumental 
analyzer  Quahty  assurance  and  quality 
control  requirements  are  included  to  assure 


Analyte 


that  you,  the  tester,  coUeft  data  of  known 
quality.  You  must  document  \our  adherence 
to  these  specific  requirements  for  equipment. 
supplies,  sample  cfillectidii  and  analvsis. 
calculations,  and  data  analysis.  This  method 
does  not  coinpleleU  describe  all  equipment, 
supplies,  and  sampling  and  analytical 
procedures  you  will  need  bul  refers  to  other 
methods  for  some  of  the  lietails    Therefore,  to 
obtain  reliable  results,  you  should  also  have 
a  thorough  knowledge  of  these  additional  lesl 
methods. 


(a)  Method  1 — Sample  and  Velocity 
Traverses  for  Stationary  Sources. 

(b|  Method  4 — Determination  of  Moisture 
(Content  in  Stack  Gases. 

(c|  Method  7E — Determination  of  Nitrogen 
(),\ides  Emissions  From  Stationary  Sources 
(Instrumental  .Analyzer  Procedure). 

■Ml  methods  in  this  list  appear  in  40  CFR 
part  f)0,  appendix  A. 

1  1     Analvtes   What  does  this  method 
determine' 


CO 


CAS  No 


Sensitivity 


630-08-0       See  discussion  in  section  1.3. 


12  .Applicabilitv  When  is  this  method 

required^  Me'hod  10  is  required  in  specific 
.New  Source  Performance  Standards  and 
State  Implementatum  Plans  and  permits 
where  measuring  CO  concentratujns  m 
stationary  source  emissions  is  required. 
Other  regulations  ma\  also  require  its  use. 

13  Data  Quality  Objectives.  Refer  to 
section  1  3  of  .Method  "E 

2  0     Summar,- of  Method 

In  this  method,  vou  continuously  or 
intermittently  sample  the  emission  gas  and 
convey  the  sample  to  a  nondispersive 
infrared  analyzer  (.N'DIR)  that  measures  the 
concentration  of  CO  You  must  adhere  tcj  the 


performance  requirements  ni  this  method  to 
validate  your  data. 

3.0    Definitions 

3.1     The  AnaKver  Calibration  Error, 
Calibration  Curve,  Direit  Calibration,  System 
Calibration,  Calibrat.on  (>as.  Data  Recorder. 
Gas  .-Knalv/er   Interference  Check, 
Measurement  Svstem,  Range,  Response  Time, 
Sanqihng  Svstem  Bias,  and  Span  are  the 
same  as  III  sei  tinns  t  0  of  Method  7E. 

4  II     IntfrttTerii  e^ 

.^nv  substance  having  a  strong  absorption 
of  infrared  energv  will  interfere  to  some 
extent    The  following  table  gives  examples. 
I  he  table  shows  how  tfie  interference  ratio 


can  be  higher  when  the  measuring  device  has 
a  low  range  lO-lOO  ppm).  You  can  eliminate 
major  interference  problems  by  using  silica 
gel  and  ascarite  traps.  If  you  use  ascarite 
traps,  correct  the  measured  gas  volume  for 
the  CO;  removed  in  the  trap.  Instrument 
correction  is  also  an  acceptable  means  of 
compensating  for  interference. 


Device  range  (ppm) 


Interference  ratio 


1500-3000  3.5%  H^O  per  7  ppm 

CO. 
1500-3000  10%  CO.  per  10  ppm 

CO. 


0-100 


3.5%  HO  per  25  ppm 
CO. 
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Device  range  (ppm) 

Interference  ratio 

0-100    

10%  CO2  per  50  ppm 

CO. 

5.0    Safety 
Refer  to  section  5.0  of  Method  7E. 

6.0    Equipment  and  Supplies 

Figures  10-1, 10-2,  and  10-3  are  schematic 
diagrams  of  acceptable  continuous  and 
integrated  measurement  systems  and  the 
analytical  system.  You  must  use  a 
measurement  system  for  CO  that  meets  the 
following  specifications  for  the  essential 
components. 

6.1  What  do  I  need  for  the  measurement 
system?  Sample  Probe,  Particulalte  Filter, 
Heated  Sample  Line,  Sample  Lines,  Moisture 
Removal  System,  Sample  Pump,  Flow 
Control/Gas  Manifold,  Sample  Gas  Manifold, 
and  Data  Recorder.  You  must  follow  the 
noted  specifications  in  section  6.1  of  Method 
7E. 

6.2  CO  Analyzer.  An  instrument  that  uses 
nondispersive  infrared  detection  principal  to 
continuously  measure  CO  in  the  gas  stream 
and  meets  the  specifications  in  section  13.0. 
The  dual-range  analyzer  provisions  of  section 
6.1.8.1  of  Method  7E  apply. 

7.0    Reagents  and  Standards 

7.1  Calibration  Gas.  What  calibration 
gases  do  I  need?  Refer  to  section  7.1  of 
Method  7E  for  the  calibration  gas 
requirements. 

7.2  Interference  Check.  What  additional 
reagents  do  I  need  for  the  interference  check? 
Use  the  test  gases  listed  in  Table  7E-5  of 
Method  7E  to  conduct  the  interference  check. 
Conduct  the  interference  check  by 
sequentially  introducing  the  gases  listed  in 


Table  7E-5  (one  at  a  time)  both  vnth  and 
without  CO  into  the  calibrated  analyzer  and 
recording  the  apparrait  concentrations  after 
waiting  at  least  3  times  the  analyzer  response 
time.  This  is  then  repeated  with  a  blend 
containing  a  known  CO  concentration  greater 
than  80  percent  of  the  analyzer's  range  and 
calculating  the  difference  between  the  known 
value  and  the  apparent  concentration.  For 
each  potential  interferent  gas,  identify  the 
largest  of  the  2  absolute  values  as  the 
potential  interference.  The  interference  for  all 
potential  interferent  gases  in  the  source 
category  must  be  less  than  2.5  percent  of  the 
range  to  be  acceptable.  Record  the  data  on  a 
form  similar  to  Figiu-e  7E-8. 

8.0    Sample  Collection,  Preservation, 
Storage,  and  Transport 

Emission  Test  Procedure 

8.1  Samphng  Site  and  Sampling  Points. 
You  must  follow  section  8.1  of  Method  7E. 

8.2  Measurement  System  Performance 
Tests.  You  must  follow  the  Calibration  Gas 
Verification,  Measurement  System 
Preparation,  Analyzer  Calibration  Error  Test, 
Initial  Sampling  System  Bias  Check, 
Measurement  System  Response  Time,  and 
Interference  Check  procedures  in  sections  8.2 
and  8.3  of  Method  7E. 

8.3  Sample  Collection.  Follow  section 
8.1.  Sample  within  5  percent  of  the  rate  you 
used  during  the  sampling  system  bias  check. 

8.4  Post-Run  Sampling  System  Bias  Check 
and  Alternative  Dynamic  Spike  Procedure. 
Follow  sections  8.5  and  8.6  of  Method  7E. 

9.0    Quality  Control 

Follow  quality  control  procedures  in 
section  9.0  of  Method  7E. 

Table  10-1.— Field  Data 


10.0    Calibration  and  Standardization 

Follow  the  procedures  for  calibration  and 
standardization  in  section  10.0  of  Method  7E. 

11.0    Analytical  Procedures 

Because  sample  collection  and  analysis  are 
performed  together  (see  section  8).  additional 
discussion  of  the  analytical  procedure  is  not 
necessary. 

12.0    Calculations  and  Data  Analysis 

You  must  follow  the  procedures  for 
calculations  and  data  analysis  in  section  12.0 
of  Method  7E,  as  applicable. 

13.0    Method  Performance 

13.1     The  Analytical  Range,  Sensitivity, 
System  Response  and  Minimum  Sampling 
Times,  Analyzer  Calibration  Error,  Sampling 
System  Bias,  Interference  Test  and 
Alternative  Dynamic  Spike  Check 
specifications  are  the  same  as  in  section  13.0 
of  Method  7E. 

14.0    Pollution  Prevention  [Reserved] 

1 5.0    Waste  Management  [Reserved] 

16.0    Alternative  Procedures 

16.1  Alternative  Interference  Check. 

16.2  Dynamic  Spiking  Procedure, 
Manufacturer's  Stabifity  Test  and  Aimual 
Primary  Interference  Recheck  (as  appUcable). 
These  procedures  are  the  same  as  in  section 
16  of  Method  7E. 

17.0    References 

1.  "EPA  Traceability  Protocol  for  Assay 
and  Certification  of  Gaseous  Calibration 
Standards"  September  1997  as  amended,  . 
EPA-600/R-97/121. 

18.0    Tables,  Diagrams.  Flowcharts,  and 
Validation  Data 


Location: 

Date: 

Test: 

Operator: 

Clock  Time 

Rotameter  Reading  liters/min  (c(ni) 

Comments 

1 

I 

1       . . — 

1 

I 
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Figure  10-2.   Integrated  Gas  Sampling  Tram 
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Figure  10-3.   Analytical  Equipment 
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Method  20 — Determinatioii  of  Nitrogen 
Oxides  and  Sulfur  Dioxide  Emissions  From 
Stationary  Gas  Turbines 

1 . 0    Scope  and  Application 
What  Is  Method  20? 

Method  20  contains  the  details  you  must 
follow  when  using  an  instrumental  analyzer 


to  determine  concentrations  of  nitrogen 
oxides,  oxygen,  and  sulfur  dioxide  in  the 
emissions  from  stationary  gas  turbines.  This 
method  refers  to  other  methods  for  specific 
instructions  for  equipment  and  performcmce 
requirements,  supplies,  sample  collection 
and  analysis,  calculations,  and  data  analysis. 
All  methods  that  are  referenced  are  in 
appendix  A  of  40  CFR  part  60. 


1.1     Analyies.  What  does  this  method 
determine? 


Analyte 


Nitrogen  oxides  (NOx)  as  nitrogen  dioxide  .... 

Nitric  oxide  (NO)  

Nitrogen  dioxide  (NO2) 

Diluent  oxygen  (O2)  or  cartxjn  dioxide  (CO2) 
Sulfur  dioxide  (SO2)  


CAS  No. 


Sensitivity 


10102-43-9 
10102-44-0 

7446-09-5 


See  section  1 .3  of  Method  7E. 


See  section  1 .3  of  Method  3A. 
See  section  1 .3  of  Method  6C. 


1.2  Applicability.  When  is  this  method 
required?  Method  6C  is  required  in  specific 
New  Source  Performance  Standards,  Clean 
Air  Marketing  rules,  and  State 
Implementation  Plans  and  permits  where 
measuring  SO2  concentrations  in  stationary 
source  emissions  is  required.  Other 
regulations  may  also  require  its  use. 

1 .3  Data  Quality  Objectives.  Refer  to 
section  1.3  of  Method  7E. 

2.0    Summary  of  Method 

In  this  method,  NOx,  O2  (or  CO2),  and  SO2 
are  measured  using  the  following  methods: 

Method  1— Sample  and  Velocity  Traverses 
for  Stationary  Sources. 

(a)  Method  7E— Determination  of  Nitrogen 
Oxides  Emissions  From  Stationary  Sources 
(Instrumental  Analyzer  Procedure). 

(b)  Method  3A— Determination  of  Oxygen 
and  Carbon  Dioxide  Emissions  From 
Stationary  Sources  (Instnmiental  Analyzer 
Procedure). 

(c)  Method  6C — Determination  of  Sulfur 
Dioxide  Emissions  From  Stationary  Sources 
(Instrumental  Analyzer  Procedure). 

3.0    Definitions 

Refer  to  section  3.0  of  Method  7E. 

4.0    Interferences  [Reserved] 

5.0     Safety 

Refer  to  section  5.0  of  Method  7E. 
6.0    Equipment  and  Supplies 

The  measurement  system  design  is  shown 
in  Figure  20-1 .  Refer  to  the  appropriate 


methods  listed  in  section  2.0  for  equipment 
and  supplies. 

7.0    Reagents  and  Standards 

Refer  to  the  appropriate  methods  listed  in 
section  2.0  for  reagents  and  standards. 

8.0    Sample  Collection,  Preservation, 
Storage,  and  Tmnsport 
Emission  Test  Procedure 

8.1  Sampling  Site  and  Sampling  Points. 
You  must  follow  section  8.1  of  Method  7E. 

8.2  Measui«ment  System  Performance 
Tests.  You  must  follow  the  Calibration  Gas 
Verification,  Measm^ment  System 
Preparation,  Analyzer  Calibration  Error  Test, 
NO2  to  NO  Conversion  Efficiency  Test  (as 
applicable).  Initial  Sampling  System  Bias 
Check,  System  Response  Time. 

8.3  Sample  Collection.  Follow  section  8.4 
of  Method  7E. 

8.4  Post-Run  Sampling  System  Bias 
Check  and  Alternative  Dynamic  Spike 
Procedure.  Follow  sections  8.5  and  8.6  of 
Method  7E. 

9.0    Quality  Control 

Follow  quality  control  procedures  in 
section  9.0  of  Method  7E. 

10.0    Calibration  and  Standardization 

Follow  the  procedures  for  calibration  and 
standardization  in  section  10.0  of  Method  7E. 

31.0    Analytical  Procedures 

Because  sample  collection  and  analysis  are 
performed  together  (see  section  8),  additional 
discussion  of  the  analytical  procedure  is  not 
necessary. 


]2.0    Calculations  and  Data  Analysis 

You  must  follow  the  procedures  for 
calculations  and  data  analysis  in  section  12.0 
of  the  appropriate  method  listed  in  section 
2.0. 

13.0    Method  Performance 

13.1     The  Analytical  Range,  Sensitivity, 
System  Response  and  Minimum  Sampling 
Times,  Analyzer  Calibration  Error,  Sampling 
System  Bias,  NO:  to  NO  Conversion 
Efficiency  Test  (as  applicable),  Interference 
Check,  and  Alternative  Dynamic  Spike  Check 
specifications  are  the  same  as  in  section  13.0 
of  Method  7E. 

14.0    Pollu tion  Preven tion  [Reserved] 
15.0     Waste  Management  [Reserved! 
16.0    Alternative  Procedures 

Refer  to  section  16.0  of  the  appropriate 
method  listed  in  section  2.0  for  alternative 
procedures. 

17.0    References 

Refer  to  section  17.0  of  the  appropriate 
method  listed  in  section  2.0  for  references. 

18.0     Tables,  Diagrams.  Flowcharts,  and 
Validation  Data 

In  addition  to  Figure  20-1,  refer  to  section 
18.0  of  the  appropriate  method  listed  in 
section  2.0  for  tables,  diagrams,  flowcharts, 
and  validation  data. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4859-N-01] 

Notice  of  Funding  Availability  (NOFA) 
for  the  HUD  Urt)an  Sctiolars  Fellowsliip 
Program 

agency:  Office  of  the  Assistant 

Secretarv  for  Policy  Development  and 

Research.  HUD. 

ACTION:  Notice  of  Funding  Availability 

(NOFA). 

summary:  Purpose  of  the  Program.  To 
provide  encouragement  to  new  scholais 
to  undertake  research  now.  and 
throughout  their  careers,  on  topics  of 
interest  to  HUD. 

Available  Funds.  Approximately 
$550,000  from  the  Fiscal  Year  (FY)  200,^ 
Consolidated  .\ppropriations 
Resolution.  Division  K.  has  been  set 
aside  to  fund  grants  under  this  NOFA. 

Eligible  Applicants:  Ph.D.  recipients 
who  have  an  academic  appointment  at 
an  institution  of  higher  education  and 
have  received  their  Ph.D.  degrees  no 
earlier  than  Januar\-  1.  1998 

Application  Deadline  December  17, 
2003. 

Match  University  support  in  terms  of 
course  load  reductions,  indirect  costs 
waived,  space,  etc  is  required. 

Additional  Information 

I.  Application  Due  Date 

Your  completed  application  must  be 
received  on  or  before  December  17. 
2003.  based  on  the  following 
submission  requirements 

Address  for  Submitting  Apphcations 
Your  completed  application  consists  of 
an  original  signed  application  and  one 
copy  Submit  your  completed 
application  to  the  following  address: 
The  Fellowship  Office/Hl'D  GR  346A. 
National  Researc:h  Council.  500  Fifth 
Street.  NW  .  Washington,  DC  20001- 
2736.  Only  one  application  per 
applicant  will  be  accepted 

For  Further  Information  and 
Technical  Assistance.  You  mav  contact 
the  .National  Research  Council' (NRC)  bv 
telephone:  (202)  334-2872;  fax:  (202) 
334-3419  (these  are  not  toll-free 
numbers);  or  email:  infofellWnas.edu. 

II.  Amount  Allocated 

Approximately  5550,000  made 
available  from  the  FY  2003 
Consolidated  Appropriations  Resolution 
(Pub.  L.  108-7;  approved  Febriiar\-  20. 
2003),  Division  K.  for  the  Research  and 
Technology  Program.  Office  of  Policy 
Development  and  Research,  has  been  set 
aside  to  fund  grants  under  this  program 
NOFA. 


The  maximum  grant  period  is  15 
months.  The  tenure  will  commence  on 
the  effective  date  of  the  grant  agreement. 

The  maximum  amount  to  be 
requested  by  and  awarded  to  an 
applicant  is  $55,000.  HUD  reserves  the 
right  to  make  awards  for  less  than  the 
maximum  amount  or  less  than  the 
amount  requested  in  your  application. 

III.  Program  Description;  Eligible 
Applicants;  Eligible  Activities 

(A)  Program  Description.  The 
purposes  of  the  HUD  Urban  Scholars 
Program  are  to: 

( 1 )  Fund  research  relevant  to  HUD 
priorities  and  issues  in  the  United  States 
and  its  possessions; 

(2)  Provide  encouragement  to  new 
scholars  to  undertake  research  now.  and 
throughout  their  careers,  on  topics  of 
interest  to  HUD;  and 

(3)  Make  an  impact  on  the  academic 
context  .n  which  these  scholars  work  so 
that  this  kind  of  research  becomes 
highly  valued.  The  research  priorities 
lor  the  HUT)  L'rban  Scholars  Program  are 
designed  to  inform  federal  problem- 
solving  and  policy-making  relating  to 
HUD's  Strategic  Goals. 

(B)  HUDs  Strategic  Goals.  HUD's 
Strategic  Cioals  are  to: 

(1)  Increase  Homeownership 
Opportunities  This  strategic  goal  seeks 
to  increase  homeownership 
opportunities,  particularly  for 
minorities;  make  the  home  buying 
process  easier  and  less  expensive;  fight 
practices  that  permit  predatory  lending; 
help  HUD-assisted  renters  become 
homeowners;  and  keep  existing 
homeowners  from  losing  their  homes. 

(2)  Promote  Decent  Affordable 
Housing.  This  strategic  goal  seeks  to 
expand  access  to  decent  affordable 
rental  housing;  improve  the  physical 
quality  and  management  accountability 
of  public  and  assisted  housing;  increase 
housing  opportunities  for  the  elderly 
and  persons  with  disabilities;  and  help 
HUD-assisted  renters  achieve  progress 
toward  self-sufficiency 

(3)  Strengthen  Communities.  This 
strategic  goal  seeks  to  improve 
economic  conditions  in  distressed 
communities;  make  communities  more 
livable;  end  chronic  homelessncss;  and 
mitigate  housing  conditions  that 
threaten  health. 

(4)  Ensure  Equal  Opportunity  in 
Hou.iing  HUD's  Equal  Opportunity  in 
Housing  strategic  goal  seeks  to  resolve 
discrimination  complaints  on  a  timely 
basis;  promote  public  awareness  of  Fair 
Housing  Laws;  and  improve  housing 
accessibility  for  persons  with 
disabilities. 

(5)  Embrace  High  Standards  of  Ethics, 
Management,  and  Accountability. 


Through  this  strategic  goal  HUD  is 
seeking  to  rebuild  HUD's  human  capital 
and  further  diversify  its  workforce; 
improve  HUD's  management,  internal 
controls  and  systems,  and  resolve  audit 
issues;  improve  accountability,  service 
delivery,  and  customer  service  of  HUD 
and  its  partners;  and  ensure  program 
compliance, 

(6)  Promote  Participation  of  Grass- 
Roots  Faith-Based  and  Other 
Community-Based  Organizations. 
Through  this  strategic  goal,  HUD  seeks 
to  reduce  regulatory  barriers  to 
participation  by  grass-roots  faith-based 
and  other  community-based 
organizations;  conduct  outreach  to 
inform  potential  partners  of  HUD 
opportunities;  expand  technical 
assistance  resources  deployed  to  grass- 
roots faith-based  and  other  community- 
based  organizations;  and  encourage 
partnerships  between  grass-roots  faith- 
based  and  other  community-based 
organizations  and  HUD's  traditional 
grantees. 

HUD,  through  its  Secretarial  Policy 
Priorities,  also  encourages  applicants  to 
undertake  specific  activities  that  will 
assist  the  Department  in  implementing 
its  policy  priorities  and  which  will  help 
the  Department  achieve  its  Strategic 
Goals  for  FY  2004,  when  the  majority  of 
funding  recipients  will  be  reporting 
programmatic  results  and  achievements. 
Applicants  who  include  research  work 
that  address  these  policy  priorities  will 
receive  higher  rating  scores  than 
applicants  who  do  not  address  these 
policy  priorities,  HUD's  Secretarial 
Policy  Priorities  are: 

(1)  Providing  Increased 
Homeownership  and  Rental 
Opportunities  for  Low-  and  Moderate- 
Income  Persons  with  Disabilities,  the 
Elderly,  Minorities,  and  Families  with 
Limited  English  Proficiency.  Too  often 
these  individuals  are  shut  out  of  the 
housing  market  through  no  fault  of  their 
own.  Many  of  these  families  are  anxious 
to  have  a  home  of  their  own  or  better  or 
more  affordable  rental  housing,  but  are 
not  aware  of  programs  and  assistance 
available. 

(2)  Improving  Our  Nation's 
Communities.  HUD  wants  to  improve 
the  quality  of  life  for  those  living  in 
distressed  communities  by  bringing 
capital  to  these  areas  to  finance  business 
investments  to  grow  new  businesses; 
maintain  and  expand  existing 
businesses;  create  a  pool  of  funds  for 
new  small  or  minority-owned 
businesses;  improve  the  environmental 
health  and  safety  of  families  living  in 
public  and  privately  owned  housing; 
and  make  communities  more  livable  by 
providing  public  and  social  services  and 
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improving  infrastructure  and 
community  facilities. 

(3)  Encouraging  Accessible  Design 
Features.  These  design  features  are 
intended  to  promote  visitability  and 
incorporate  features  of  universal  design 
in  new  construction  and  rehabilitatiori" 
projects.  For  more  information  on 
visitability  visit  http:// 
www.concretechange.org.  For  more 
information  on  imiversal  design,  visit 
the  Center  for  Universal  Design  at  http:/ 
/www.design.ncsu.edu:8120/cud/  or  the 
Resource  Center  on  Accessible  Housing 
and  Universal  Design  at  http:// 
www.abledata.com/Site_2/accessib.htm. 

(4}  Providing  Full  and  Equal  Access  to 
Grass-Roots  Faith-Based  and  Other 
Community-Based  Organizations  in 
HUD  Program  Implementation.  HUD 
encourages  non-profit  organizations, 
including  grass-roots  faith-based  and 
other  community-based  organizations, 
to  participate  in  the  vast  array  of 
programs  HUD  funds.  HUD  also 
encourages  states  and  units  of  local 
government,  imiversities  and  colleges, 
and  other  organizations  to  partner  with 
grass-roots  organizations  e.g.  civic 
organizations,  faith-communities,  and 
grass-roots  faith-based  and  other 
commimity-based  organizations  that 
have  not  been  effectively  utilized.  HUD 
considers  an  organization  to  be  a  grass- 
roots organization  if  the  organization  is 
headquartered  in  the  local  community 
to  which  it  provides  services  and  has  a 
social  services  budget  of  $300,000  or 
less,  or  has  six  or  fewer  full-time 
equivalent  employees.  Local  affiliates  of 
national  organizations  are  not 
considered  grass-roots.  National 
organizations  are  encouraged  to  partner 
with  grass-roots  organizations. 

(5)  Colonias.  HUD  is  seeking  to 
improve  housing  conditions  for  families 
living  in  Colonias.  Colonias  means  any 
identifiable,  rural  community  that:  is 
located  within  150  miles  of  the  border 
between  the  United  States  and  Mexico; 
is  determined  to  be  a  Colonia  on  the 
basis  of  objective  need  criteria  including 
lack  of  potable  water  supply,  lack  of 
adequate  sewerage  systems,  and  lack  of 
decent,  safe,  sanitary,  and  accessible 

housing. 

(6)  Participation  of  Minority-Serving 
Institutions  in  HUD  Programs.  Pursuant 
to  Executive  Orders  13256  President's 
Board  of  Advisors  on  Historically  Black 
Colleges  and  Universities,  13230 
President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans,  13216  Increasing 
Participation  of  Asian  Americans  and 
Pacific  Islanders  in  Federal  Programs, 
and  13270  Tribal  Colleges  and 
Universities,  HUD  is  strongly  committed 
to  broadening  the  participation  of 


Minority-Serving  Institutions  (MSI)  in 
its  progreuns  to  advance  the 
development  of  himian  potential, 
strengthen  the  nation's  capacity  to 
provide  high-quality  education,  and 
increase  opportunities  for  MSI  to 
participate  and  benefit  from  federal 
financial  assistance  programs.  A  listing 
of  MSI  can  be  found  on  the  Department 
of  Education  website  at  http:// 
www.ed.gov/offices/OCR/ 
minorityinst.html. 

(7)  Participation  in  Energy  Star.  HUD 
has  adopted  a  wide-ranging  energy 
action  plan  for  improving  energy 
efficiency  in  all  programs.  The  purpose 
of  HUD's  Energy  Star  Partnership  with 
Environmental  Protection  Agency  (EPA) 
and  the  Department  of  Energy  (DoE)  is 
to  promote  energy  efficiency  of  the 
affordable  housing  stock  and  to  help 
protect  the  environment.  HUD  also 
lu^es  the  purchase  and  use  of  Energy 
Star  products  and  providing  Energy  Star 
promotional  materials.  For  more 
information  about  Energy  Star  visit 
http://www.energystar.gov. 

(8)  Ending  Chronic  Homelessness 
Within  Ten  Years.  President  Bush  has 
set  a  national  goal  to  end  chronic 
homelessness  within  ten  years,  and  this 
has  been  embraced  by  Secretary 
Martinez.  A  person  experiencing 
chronic  homelessness  is  defined  as  an 
individual  with  a  disabling  condition 
who  has  been  continuously  homeless 
for  a  year  or  more  or  has  experienced 
four  or  more  episodes  of  homelessness 
over  the  last  three  years. 

(C)  Research  Topics.  Examples  of 
research  topics  that  will  further  HUD's 
Strategic  Goals  and  Policy  Priorities 
related  to  these  goals  are: 

(1)  Increasing  Homeownership. 

(a)  Increasing  minority 
homeownership. 

(b)  Simplifying  the  home  buying 
process  (RESPA  reform)  and  reducing 
settlement  costs. 

(c)  Setting  appropriate  housing  goals 
for  the  Government  Sponsored 
Enterprises  (GSE). 

(d)  Countering  Predatory  Lending. 

(e)  Helping  low-income  homeowners 
avoid  default  and  foreclosure. 

(f)  Evaluating  housing  counseling. 

(2)  Improving  Oiur  Nation's 
Communities. 

(a)  Strengthening  the  economic 
viability  of  commimities. 

(b)  Improving  the  environmental 
health  and  safety  of  families  living  in 
public  and  privately  owned  housing. 

(c  )  Making  communities  more 
livable. 

(d)  Providing  increased  public  and 
social  services. 

(e)  Improving  infrastructure  and 
community  facilities. 


(3)  Encouraging  Accessible  Design 
Features  and  Promoting  Decent 
Affordable  Housing. 

(a)  Reducing  regulatory  barriers  to  the 
development  of  affordable  housing,  as 
well  as  all  forms  of  multifamily  housing. 

(b)  Meeting  the  housing-related  needs 
of  the  elderly. 

(c)  Meeting  the  housing-related  needs 
of  persons  with  disabilities. 

(d)  Meeting  the  housing-related  needs 
of  families  with  limited  English 
proficiency. 

(e)  Improving  housing  quality  and 
affordability  through  technology  and 
design. 

(f)  Ensuring  visitability  in  new 
construction  and  substantial 
rehabilitation. 

(g)  Increasing  use  of  universal  design 
in  construction  and  rehabilitation 
projects. 

(4)  Providing  full  and  equal  access 
and  participation  to  Grass-Roots  Faith- 
Based  and  other  Conununity-Based 
Organizations  and  Strengthening  the 
Capacity  of  Grass-Roots  Faith-Based  and 
Other  Commimity-Based  Organizations 
to  conduct  commimity,  housing,  and 
economic  development  programs. 

(5)  Meeting  and  Improving  the 
Housing  and  Community  and  Economic 
Development  Needs  of  Residents  of 
High-Needs  areas  such  as  Colonias, 
Appalachia,  the  Mississippi  Delta,  and 
Tribal  Areas. 

(6)  Increasing  Participation  of 
Minority-Serving  Institutions  in  HUD 

Programs. 

(7)  Increasing  Participation  in  Energy 

Star. 

(8)  Ending  Chronic  Homelessness  in 
Less  than  Ten  Years. 

(a)  Preventing  homelessness. 

(b)  Developing  creative  strategies  for 
expanding  the  availability  of  affordable 
housing. 

(c)  Strengthening  the  deHvery  of 
HUD-funded  rental  assistance  and 
assistance  provided  through  the  low- 
income  housing  tax  credit 

(d)  Promoting  Self-Sufficiency  among 
residents  of  public  and  assisted  housing. 

(9)  Ensuring  Equal  Opportunity  in 
Housing. 

(a)  Reducing  housing  discrimination. 

(b)  Improving  housing  accessibility 
for  persons  with  disabilities. 

(10)  Embracing  High  Standards  of 
Ethics,  Management,  and 
Accountability. 

(a)  Reducing  fraud,  waste,  and  abuse 
in  HUD-funded  programs. 

(b)  Improving  the  effectiveness  of 
HUD  programs  through  program 
evaluations. 

(D)  Eligible  Applicants.  You  must 
meet  the  following  conditions: 

(1)  Have  an  academic  appointment  at 
an  institution  of  higher  education  and 
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be  on  a  tenure  track  or  term  (teaching 
or  research)  appointment  that  will 
extend  beyond  the  15-month  duration  of 
this  fellowship; 

(2)  Have  been  awarded  a  Ph.D. 
received  no  earlier  than  January  1.  1998: 

(3)  Proposed  a  research  project  that 
can  be  completed  within  the  15-month 
fellowship  period: 

(4)  Received  support  from  your 
institution  as  attested  to  in  the  letter 
described  below  in  Section  V(C)(2)(c): 
and 

(5)  Be  a  U.S.  citizen  or  legally 
admitted  permanent  resident  (green 
card  recipient). 

(E)  Eligible  Activities.  Your  grant  must 
support  costs  related  to  completion  of 
your  research  project.  Eligible  costs 
include,  but  are  not  limited  to,  your 
salary  for  two  summers:  graduate 
assistants  to  work  on  the  project:  up  to 
$2,500  per  course  for  the  purchasing  of 
your  release  time  from  teaching: 
computer  software:  survey  development 
and  administration:  the  purchase  of 
data;  travel  expenses  to  collect  data  or 
to  make  presentations  at  meetings  on 
your  fmdings;  transcription  services: 
compensation  for  interviews;  and  no 
more  than  eight  percent  of  the 
university's  indirect  costs. 

rV.  Application  Selection  Process 

The  National  Research  Council  (NRC) 
will  administer  the  competition  and 
selection  process  for  this  program  on 
HUDs  behalf.  The  NRC  will  conduct 
two  types  of  reviews:  A  threshold 
review  to  determine  your  eligibilitv  to 
apply;  and  a  technical  review  to  rate 
your  application  based  on  the  rating 
factors  in  this  section. 

(A)  Threshold  Factors  for  Funding 
Consideration.  Under  the  threshold 
review,  your  application  can  only  be 
rated  if  the  following  standards  are  met: 

(1)  You  are  eligible  to  apply  for  this 
program,  as  defined  in  Section  III  (D) 
above,  and  have  provided  a  letter  from 
your  department  chair  confirming  your 
eligibility; 

(2)  You  have  obtained  a  mentor  and 
have  included  a  letter  from  this  person 
confirming  this  fact  and  describing  his 
or  her  role  in  your  research:  and 

(3)  Your  institution  has  agreed  to 
provide  some  support  to  you.  beyond 
that  provided  by  this  funding,  as  part  of 
this  grant  and  has  provided  a  letter 
outlining  that  support. 

(B)  Ineligible  Activities.  Your  grant 
may  not  be  used  to  pay  for  tuition, 
computer  hardware,  meals  and 
relocation  costs,  or  other  costs  not 
directly  related  to  your  research  project. 
Fellowship  funding  cannot  be  used  to 
substitute  for  university  funding.  HUD 
must  approve  receipt  of  additional 


external  grant  awards  and  will  do  so  on 
a  case-by-case  basis. 

(C)  Other  Requirements. 

( 1 )  Support  from  your  university. 
Support  from  your  university  is 
required.  Institutions  will  be  required  at 
a  minimum,  to: 

(a)  Designate  a  faculty  adviser  to 
monitor  your  prtjgress  on  your  research 
project; 

(b)  Provide  office  space,  computer 
usage,  etc.;  and 

(c)  Waive  indirect  costs  above  the 
eight  percent  allowed  to  be  covered  by 
this  fellowship. 

In  addition,  your  application  will  be 
viewed  more  favorably  if  your 
institution  agrees  to  reduce  your  course 
load  by  at  least  one  course  per  term  or 
semester,  but  continues  to  pay  your  full 
salary. 

(2)  Progress  reporting.  Award 
recipients  must  submit  two  copies  of  a 
progress  report  halfway  through  the 
fellowship  tenure  that  details  the 
progress  made  to  date  toward 
completion  of  the  research  project.  At 
the  completion  of  the  research  project, 
applicants  must  furnish  three  copies  of 
a  final  paper  documenting  the  research 
findings,  as  well  as  ihree  copies  of  any 
publication  or  presentation  based  on  the 
research. 

(3)  Mentors  You  will  be  required  to 
work  with  a  mentor  on  your  research 
project.  The  mentor  can  be  someone  in 
your  institution  or  elsewhere  and 
should  be  a  well-respected  scholar  in 
the  area  of  your  research  topic.  The 
mentor  will  be  expected  to  provide  you 
with  advice  and  direction  on 
substantive  research  issues.  The  mentor 
and  the  faculty  monitor  described  above 
can  be,  but  do  not  have  to  be,  the  same 
person. 

(4)  Compliance  with  Fair  Housing  and 
Civil  Rights  Laws.  All  applicants  and 
their  subrecipients  must  comply  with 
all  Fair  Housing  and  civil  rights  laws, 
statutes,  regulations,  and  executive 
orders  as  enumerated  in  24  CFR 

5  105(a).  In  addition,  the  applicant  and 
any  subrecipients  must  comply  with 
Title  IX  of  the  Education  Amendments 
Act  of  1972  (20  U.S.C.  1681  et  seq.). 

NRC  will  not  rate  and  rank  your 
application  under  this  NOFA  if  the 
charge,  lawsuit  or  letter  of  findings  has 
not  been  resolved  to  the  satisfaction  of 
the  Department  before  the  application 
deadline,  if  you,  the  applicant, 

(a)  Have  been  charged  with  a  systemic 
violation  of  the  Fair  Housing  Act  by  the 
Secretary  alleging  ongoing 
discrimination; 

(b)  Are  a  defendant  in  a  Fair  Housing 
Act  lawsuit  filed  by  the  Department  of 
Justice  alleging  an  ongoing  pattern  or 
practice  of  discrimination;  or 


(c)  Have  received  a  letter  of 
noncompliance  findings  under  Title  VI, 
Section  504  or  Section  109. 

HUD's  decision  whether  a  charge, 
lawsuit,  or  a  letter  of  findings  has  been 
satisfactorily  resolved  will  be  based 
upon  whether  appropriate  actions  have 
been  taken  to  address  allegations  of 
ongoing  discrimination  in  the  policies 
or  practices  involved  in  the  charge, 
lawsuit,  or  letter  of  findings. 

(5)  Delinquent  Federal  Debts. 
Consistent  with  the  purpose  and  intent 
of  31  U.S.C.  3720B  and  28  U.S.C. 
3201(e),  no  award  of  federal  funds  shall 
be  made  to  an  applicant  who  has  an 
outstanding  delinquent  federal  debt 
until:  (a)  The  delinquent  accoimt  is  paid 
in  full;  (b)  a  negotiated  repayment 
schedule  is  established  and  at  least  one 
payment  is  received;  or  (c)  other 
arrangements  satisfactory  to  the 
Department  of  Housing  and  Urban 
Development  are  made  prior  to  the 
deadline  submission  date. 

(D)  Conflicts  of  Interest.  All 
individuals  involved  in  rating  and 
ranking  this  NOFA,  including  experts 
and  consultants,  must  avoid  conflicts  of 
interest  or  the  appearance  of  conflicts. 
Individuals  involved  in  the  rating  and 
ranking  of  applications  must  disclose  to 
HUD's  General  Counsel  or  HUD's  Ethics 
Law  Division  the  following  information, 
if  applicable;  (a)  How  the  selection  or 
non-selection  of  any  applicant  under 
this  NOFA  will  affect  the  individual's 
financial  interests,  as  provided  in  18 
U.S.C.  208;  or,  (b)  how  the  application 
process  involves  a  party  with  whom  the 
individual  has  a  covered  relationship 
under  5  CFR  2635.502.  The  individual 
must  disclose  this  information  prior  to 
participating  in  any  matter  regarding 
this  NOFA.  If  you  have  questions 
regarding  these  provisions,  or  if  you 
have  questions  concerning  a  conflict  of 
interest,  you  may  call  the  Office  of 
General  Counsel,  Ethics  Law  Division, 
at  202-708-3815. 

(E)  Factors  for  Award  Used  to 
Evaluate  and  Rate  Applications.  The 
factors  for  rating  and  ranking  applicants 
and  maximum  points  for  each  factor  are 
provided  below.  The  maximum  number 
of  points  for  this  program  is  100. 

Rating  Factor  1 :  Capacity  to  do  the 
Research  (1 5  points).  In  reviewing  this 
factor,  NRC  will  determine  the  extent  to 
which  your  training,  past  emplojonent. 
and  past  written  work,  such  as  your 
dissertation,  teaching,  coursework.  and 
previously  completed  research  papers 
that  were  accepted  for  presentation  or 
publication,  lay  a  foundation  for  this 
proposed  work. 

Rating  Factor  2:  Need  for  the  Research 
(20  points).  In  reviewing  this  factor. 
NRC  will  determine  the  extent  to  which 
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your  proposed  project  undertakes 
research  in  an  area  not  covered  by 
previous  research  or  proposes  to  look  at 
a  previously  studied  research  topic  in  a 
new  and  different  way.  Reviewers  will 
look  at  the  clarity  and  compelling 
natiire  of  the  case  you  make  for  this 
project  in  the  context  of  the  existing 
literature  and  knowledge  base  for  that 
topic. 

Rating  Factor  3:  Approach  (40  total 
points),  (a)  Appropriateness  of  your 
Methodology  and  Approach  to  the 
Research  Topic  (25  points).  In  reviewing 
this  factor,  NRC  will  determine  the 
extent  to  which  your  research  design 
and  methodology  are  likely  to  produce 
data  and  information  that  will 
successfully  answer  your  research 
hypothesis.  NRC  will  also  evaluate  the 
extent  to  which  the  methodology  you 
propose  to  use  is  sound  and  generally 
accepted  by  the  relevant  research 
community.  Reviewers  will  be  looking 
at  the  extent  to  which  you  use  standard 
methodological  practices  in  line  with 
research  already  completed  or  existing 
publications  in  the  field  related  to  your 
research  questions.  Applicants  that 
focus  on  one  of  the  HUD  policy 
priorities  listed  above  for  this  year  will 
receive  higher  points. 

(b)  Plan  for  Timely  Completion  of 
Your  Research  Project  (10  points).  In 
reviewing  this  factor,  NRC  will 
determine  the  extent  to  which  your 
research  design  and  methodology  and 
plan  for  completion  of  your  research 
project  can  feasibly  be  completed  within 
the  15-month  fellowship  period. 
Applications  that  propose  extremely 
complex  and  time-consuming  data 
collection  efforts  (e.g.,  major 
longitudinal  studies  or  a  very  large 
number  of  site  visits  within  the  grant 
period)  will  be  determined  to  be  less 
feasible  for  completion  within  the 
allowed  time  irame.  For  example,  if  you 
propose  a  methodology  based  on 
information  that  may  not  be  publicly 
available  until  after  the  end  of  the  grant 
period  (e.g.,  census  information],  or  a 
data  collection  plan  that  will  take  longer 
than  the  time  you  have  allowed  for  it, 
you  will  get  a  lower  score  than  if  you 
have  presented  a  time  line  and 
methodology  that  show  evidence  that 
the  research  project  can  be  completed 
within  the  grant  period. 

(c)  Quality  of  the  Mentoring  Plan  (5 
points).  In  reviewing  this  factor,  NRC 
will  determine  the  appropriateness  of 
the  person  chosen  to  be  your  mentor  in 
terms  of  his/her  previous  work,  (e.g., 
research,  publications,  presentations, 
standing  in  the  research  community, 
and  availability)  and  the  role  the  mentor 
has  agreed  to  play  in  your  project.  The 
more  time  the  mentor  commits  to  you. 


the  greater  the  number  of  points  you 
will  receive. 

Rating  Factor  4:  Levemging/ 
Commitment  of  the  University  (10 
points).  In  reviewing  this  factor,  NRC 
will  determine  the  extent  of  the 
commitment  of  your  imiversity,  beyond 
that  required  in  Section  IV  (C)(1).  The 
quality  of  your  institution's 
commitment,  in  terms  of  its  furthering 
your  research  project,  will  also  be 
evaluated  under  this  factor.  For 
example,  your  university  could  propose 
to  cover  the  cost  of  a  graduate  assistant 
to  work  on  your  research  project  in 
order  to  demonstrate  its  commitment 
beyond  what  is  minimally  required.  The 
larger  the  commitment,  translated  into 
dollar  terms,  the  higher  the  points.  Full 
points  may  only  be  received  if  your 
institution  designates  a  faculty  adviser 
and  agrees  to  reduce  your  course  load 
by  one  course  per  semester  or  term 
while  it  continues  paying  your  full 
salary. 

Rating  Factor  5:  Relevance  of  Your 
Research  to  HUD's  Strategic  Goals  (15 
points).  In  reviewing  this  factor,  NRC 
will  determine  the  extent  to  which  your 
proposed  research  project  will  produce 
policy-relevant  information  that  is 
directly  related  to  one  or  more  of  the 
strategic  goals  listed  above  [i.e.,  the 
research  could  improve  the 
effectiveness  of  HtfD's  programs  and 
policies  and  the  ability  to  achieve  the 
stated  goals).  The  less  directly  related  to 
one  of  these  goals  your  research  project 
is,  the  fewer  points  you  will  receive.  For 
example,  a  study  of  minorities'  housing 
choice  decisions  would  have  high 
relevance  to  HUD's  strategic  goals;  a 
study  of  transportation  inequities  would 
have  medium  relevance;  and  a  study  of 
the  effects  of  global  warming  on  urban 
development  would  have  low  relevance. 
In  addition,  this  factor  reflects  HUD's 
goal  to  embrace  high  standards  of  ethics, 
management,  and  accoimtability  and 
measiu^s  your  commitment  to  assess 
your  performance  to  achieve  your 
proposed  research  agenda's  outcome 
and/or  objective.  NRC  will  evaluate  the 
extent  to  which  you  identify  activities, 
outcomes,  benchmarks,  and 
performance  indicators  that  will 
describe  how  performance  will  be 
measured.  This  information  should  be 
provided  in  a  Logic  Model  format.  This 
form  number  can  be  foimd  under  the 
"Additional  Required  Assurance  and 
Certification"  section  of  this  NOFA. 

(F)  Selections.  HUD  will  fund 
applications  in  rank  order,  until  it  has 
awarded  all  available  funds.  However, 
as  noted  in  Section  n,  HUD  reserves  the 
right  to  make  awards  for  less  than  the 
amount  requested  in  your  application. 
After  all  application  selections  have 


been  made,  HUD  may  require  that  you 
participate  in  negotiations  to  determine 
the  specific  terms  of  the  fellowship  and 
the  grant  budget.  In  cases  where  HUD 
cannot  successfully  complete 
negotiations,  or  you  fail  to  provide  HUD 
with  requested  information,  an  award 
will  not  be  made.  In  such  instances, 
HUD  may  elect  to  offer  an  award  to  the 
next  highest-ranking  applicant,  and 
proceed  with  negotiations  with  that 
applicant. 

V.  Application  Submission 
Requirements 

Your  application  should  include  an 
original  and  one  copy  of  the  items  in  the 
order  listed  below.  All  pages  should  be 
numbered.  All  applications  must  be 
submitted  on  8V2  by  11 -inch  paper, 
double-spaced  on  one  side  of  the  paper, 
and  printed  in  a  standard  12 -point  font. 
Please  do  not  exceed  the  page  limits 
described  below.  Submitting  pages  in 
excess  of  the  page  limit  will  not 
disqualify  your  application  but  the 
information  will  not  be  considered, 
which  may  result  in  a  lower  score. 

(A)  Evidence  of  your  eligibility.  A 
letter  must  be  submitted  from  your 
faculty  chairperson  containing  the 
following:  (1)  Confirmation  that  you 
received  a  doctoral  degree  no  earlier 
than  January  1998;  (2)  verification  of 
yoiu  appointment  to  a  tenure-track  or 
teaching  or  research  position  extending 
beyond  the  15-month  duration  of  this 
fellowship;  (3)  verification  of  your  U.S. 
citizenship  or  evidence  of  your  resident 
alien  status;  and  (4)  the  university's 
name,  department,  mailing  address, 
telephone,  facsimile  number,  and  e-mail 
address. 

(B)  Abstract  (one  page).  You  must 
include  a  siunmary  that  describes  your 
proposed  research  project. 

(C)  Response  to  Rating  Factors. 

(I)  Rating  Factor  1 — Capacity  to  do 
the  Research 

(a)  A  curriculum  vita  that  contains  the 
following: 

(1)  Your  graduate  and  post-graduate 
educational  background. 

(2)  A  list  of  your  publications:  books, 
refereed  journal  articles,  chapters 
contributed  to  books,  articles  in 
published  proceedings,  and  any  other 
articles. 

[3]  A  list  of  text  and  poster 
presentations  made  during  the  last  five 
years. 

(4)  Grants  and  awards  received  during 
the  last  five  years. 

(5)  Teaching  load  during  the  last  five 
years. 

(b)  A  one-page  abstract  of  your 
dissertation. 

(c)  Two  letters  of  reference. 
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[2)  Narrative  Statement  (addresses 
Factors  2  through  5  listed  below):  The 
application  narrative  must  not  exceed 
15  pages  in  length  (excluding  letters, 
forms,  and  assurances)  double  spaced, 
on  one  side  of  the  paper,  and  printed  in 
a  standard  12-point  front. 

(a)  Rating  Factor  2 — Need  for  the 
Research 

A  succinct  description  of  your 
proposed  research  and  how  your 
proposal  is  non-duplicative  of 
previously  published  research. 

(b)  Rating  Factor  3 — Approach 

Identify  your  proposed  research, 
methodologies,  and  the  extent  to  which 
it  will  produce  data  and  information  to 
successfully  answer  your  research 
hypotheses.  Include  a  letter  from  your 
mentor  that  contains  his/her  address, 
telephone  and  facsimile  number  and 
email  address,  states  his/her 
qualifications  and  availability  to  be  your 
mentor,  and  describes  his/her  proposed 
role  in  your  research  project  (excluded 
from  narrative  page  limit). 

(c)  Rating  Factor  4 — Leveraging/ 
Commitment  of  the  University 

Provide  evidence  of  your  university's 
support  and  commitment  to  you 
furthering  your  research  and  a 
description  of  the  type  of  support  the 
institution  will  provide.  Include  a  firm 
letter  of  commitment  that  outlines  the 
University's  total  proposed  level  of 
support. 

(d)  Response  to  Rating  Factor  5 — 
Relevance  of  Research 

Address  the  extent  to  which  your 
proposed  research  will  further  and 
support  HUD's  research  agenda  and 
reflects  HUD's  goal  to  embrace  high 
standards  of  ethics,  management,  and 
accountability  and  measures  your 
commitment  to  assess  your  performance 
to  achieve  your  proposed  research 
outcome  and/or  objective.  This 
information  should  be  provided  in  a 
Logic  Model  format.  Additional 
required  Assurances  and  Certifications: 

1.  Application  for  Federal  Assistance 
(HUD-424) 

2.  Application  Assurances  and 
Certifications  (HUD-424-B) 

3.  Sample  Budget  (See  Appendix  A) 

4.  Disclosure  of  Lobbying  Activities,  (SF 
Form  LLL) 

5.  Race  and  Ethnic  Data  Reporting  Form 
(HUD-27061)  (if  applicable) 

6.  Applicant/Recipient  Disclosure/ 
Update  Report  (HUD-2880) 

7.  Logic  Model  {HUD-96010) 

All  forms  must  be  signed  by  the 
applicant  and  can  be  dov>mloaded  from 
the  HUD  website  at  www.hud.gov 


VI.  Corrections  to  Deficient 
Applications 

After  the  application  due  date.  NRC 
may  not,  consistent  with  HUD 
regulations  in  24  CFR  part  4,  subpart  B, 
consider  any  unsolicited  information 
the  applicant  may  want  to  provide.  NRC 
may  contact  you  to  clarify  an  item  in 
your  application  or  to  correct  technical 
deficiencies.  NRC  may  not  seek 
clarification  of  items  or  responses  that 
improve  the  substantive  quality  of  your 
response  to  any  rating  factors.  In  order 
not  to  unreasonably  exclude 
applications  fi-om  being  rated  and 
ranked,  NRC  may  contact  applicants  to 
ensure  proper  completion  of  the 
application  and  will  do  so  on  a  uniform 
basis  for  all  applicants.  Examples  of 
curable  (correctable)  technical 
deficiencies  include  failure  to  submit 
the  proper  certifications  or  failure  to 
submit  an  application  that  contains  an 
original  signature  by  an  authorized 
official.  In  each  case,  NRC  will  notify 
you  in  writing  by  describing  the 
clarification  or  technical  deficiency. 

VII.  Environmental  Requirements 

This  NOFA  does  not  direct,  provide 
for  assistance  or  loan  and  mortgage 
insurance  for,  or  otherwise  govern  or 
regulate,  real  property  acquisition, 
disposition,  leasing,  rehabilitation, 
alteration,  demolition,  or  new 
construction,  or  establish,  revise  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Accordingly, 
under  24  CFR  50.19(c)(1),  this  NOFA  is 
categorically  excluded  from 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969(42  U.S.C.  4321). 

VIU.  Other  Matters 

lAI  Federalism.  Executive  Order  13132 

This  notice  does  not  have  federalism 
implication  and  does  not  impose 
substantial  direct  compliance  costs  on 
state  and  local  governments  or  preempt 
state  law  within  the  meaning  of 
Executive  Order  13132  (entitled 
"Federalism  "). 

IBI  Intergovernmental  Review  of  Federal 
Program,  Executive  Order  12372 

This  notice  is  excluded  from  the 
intergovernmental  review  process  and 
therefore  should  be  sent  directly  to 
NRC. 

(CI  Conducting  Business  in  Accordance 
With  Core  Values  and  Ethical  Standards 

Entities  subject  to  24  CFR  parts  84 
and  85  (most  non-profit  organizations 
and  state,  local,  and  tribal  governments 
or  government  agencies  or 


instrumentalities  who  receive  federal 
awards  of  financial  assistance)  sire 
required  to  develop  and  maintain  a 
written  code  of  conduct  (see  §§  84.42 
and  85.36(b)(3)).  Consistent  with 
regulations  governing  specific  programs, 
your  university's  code  of  conduct  must: 
prohibit  real  and  apparent  conflicts  of 
interest  that  may  arise  among  officers, 
employees,  or  agents;  prohibit  the 
solicitation  and  acceptance  of  gifts  or 
gratuities  by  your  officers,  employees, 
and  agents  for  their  personal  benefit  in 
excess  of  minimal  value;  and  outline 
administrative  and  disciplinary  actions 
available  to  remedy  violations  of  such 
standards.  If  awarded  assistance  under 
this  NOFA,  you  will  be  required,  prior 
to  entering  into  a  grant  agreement  with 
HUD,  to  submit  a  copy  of  your 
university's  code  of  conduct  and 
describe  the  methods  you  will  use  to 
ensure  that  all  officers,  employees,  and 
agents  of  your  organization  are  aware  of 
yoxir  code  of  conduct.  Failure  to  meet 
the  requirement  for  a  code  of  conduct 
will  prohibit  you  from  receiving  cin 
award  document. 

(D)  Prohibition  Against  Lobbying 
Activities 

You,  the  applicant,  are  subject  to  the 
provisions  of  Section  319  of  the 
Department  of  Interior  and  Related 
Agencies  Appropriation  Act  for  Fiscal 
Year  1991(31  U.S.C.  1352)  (the  Byrd 
Amendment),  which  prohibits 
recipients  of  federal  contracts,  grants,  or 
loans  from  using  appropriated  funds  for 
lobbying  the  executive  or  legislative 
branches  of  the  federal  government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  You  are  required  to 
certify,  using  the  certification  foimd  at 
Appendix  A  to  24  CFR  part  87,  that  you 
will  not  and  have  not  used  appropriated 
funds  for  any  prohibited  lobbying 
activities.  In  addition,  you  must 
disclose,  using  Standard  Form  LLL 
"Disclosure  of  Lobbying  Activities,"  emy 
funds,  other  than  federally  appropriated 
funds,  that  will  be  or  have  been  used  to 
influence  federal  employees,  members 
of  Congress,  and  congressional  staff 
regarding  specific  grants  or  contracts. 
Federally  recognized  Indian  tribes  and 
tribally  designated  housing  entities 
(TDHEs)  established  by  federally 
recognized  Indian  tribes  as  a  result  of 
the  exercise  of  the  tribe's  sovereign 
power  are  excluded  from  coverage  of  the 
Byrd  Amendment,  but  state-recognized 
Indian  tribes  and  TDHEs  established 
under  state  law  must  comply  with  this 
requirement. 
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(E)  Section  102  of  the  HUD  Reform  Act. 
Documentation  and  Public  Access 
Requirements 

Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3545) 
(HUD  Reform  Act)  and  the  regulations 
codified  in  24  CFR  part  4,  subpart  A, 
contain  a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  tjrpes  of  assistance 
administered  by  HUD.  On  January  14, 
1992,  HUD  published  a  notice  that  also 
provides  information  on  the 
implementation  of  Section  102  (57  FR 
1942).  The  documentation,  public 
access,  and  disclosure  requirements  of 
Section  102  apply  to  assistance  awarded 
under  this  NOFA  as  follows: 

(1)  Documentation  and  public  access 
requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  five-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  (24  CFR  part  15). 

(2)  Debriefing.  Beginning  30  days  after 
the  awards  for  assistance  are  publicly 
annoimced  and  for  at  least  120  days 
after  awards  for  assistemce  are 
aimouHced,  HUD  will  provide  a 
debriefing  to  any  applicant  requesting 
one  on  his  or  her  application.  All 
debriefing  requests  must  be  made  in 
writing  or  by  email  by  the  authorized 
official  whose  signatiu^  appears  on  the 
HUD— 424  or  his  or  her  successor  in 
office,  and  submitted  to  the  person  or 
organization  identified  as  the  Contact 
under  the  section  entitled  "For  Further 
Information  and  Technical  Assistance." 
Information  provided  diu'ing  a 
debriefing  will  include,  at  a  minimum, 
the  final  score  you  received  for  each 
rating  factor,  final  evaluator  comments 
for  each  rating  factor,  and  the  final 
assessment  indicating  the  basis  upon 
which  assistance  was  provided  or 
denied. 

(3)  Disclosures.  HUD  will  make 
available  to  the  public  for  five  years  all 
applicant  disclosiu'e  reports  (HUD  Form 
2880)  submitted  in  connection  with  this 
NOFA.  Update  reports  (also  reported  on 
HUD  Form  2880)  will  be  made  available 
along  with  the  applicant  disclosure 
reports,  but  in  no  case  for  a  period  of 
less  than  three  years.  All  reports,  both 


applicant  disclosures  and  updates,  will 
be  made  available  in  accordance  with 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  HUD's  implementing 
regulations  (24  CFR  part  5). 

(4)  Publication  of  Recipients  of  HUD 
Funding.  HUD's  regulations  at  24  CFR 
part  4  provide  that  HUD  will  publish  a 
notice  in  the  Federal  Register  to  notify 
the  public  of  all  decisions  made  by  the 
Department  to  provide: 

(i)  Assistance  subject  to  Section  102(a) 
of  the  HUD  Reform  Act;  and/or 

(ii)  Assistance  provided  through 
grants  or  cooperative  agreements  on  a 
discretionary  (non-formula,  non- 
demand)  basis,  but  that  is  not  provided 
on  the  basis  of  a  competition. 

(F)  Section  103  of  the  HUD  Reform 
Act.  HUD's  regulations  implementing 
Section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a), 
codified  in  24  CFR  part  4,  subpart  B, 
4.26(2)(c)  et  seq.  and  4.28  apply  to  this 
funding  competition.  The  regulations 
continue  to  apply  until  the  ; 
aimouncenient  of  the  selection  of 
successful  applicants.  HUD  employees 
involved  in  the  review  of  applications 
and  in  the  making  of  funding  decisions 
are  limited  by  the  regulations  from 
providing  advance  information  to  any 
person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  24  CFR  part  4. 

Applicants  or  employees  who  have 
ethics  related  questions  should  contact 
the  HUD  Ethics  Law  Division  at  202- 
708-3815.  (This  is  not  a  toll-free 
number.)  HUD  employees  who  have 
specific  program  questions  should 
contact  the  appropriate  field  office 
counsel  or  Headquarters  counsel  for  the 
program  to  which  the  question  pertains. 

(G)  Accessible  Technology.  The 
Rehabilitation  Act  Amendments  of  1998 
(the  Act)  apply  to  all  electronic 
information  technology  (EIT)  used  by  a 
recipient  for  transmitting,  receiving, 
using,  or  storing  information  to  carry 
out  the  responsibilities  of  any  federal 
funds  awarded.  The  Act's  coverage 
includes,  but  is  not  limited  to. 
computers  (hardware,  software,  word- 
processing,  email,  and  web  pages), 
facsimile  machines,  copiers,  and 
telephones.  When  developing, 
prociuing,  maintaining,  or  using  EIT, 
funding  recipients  must  ensure  that  the 
EIT  allows  employees  with  disabilities 
and  members  of  the  public  with 
disabilities  to  have  access  to  and  use  of 
information  and  data  that  is  comparable 


to  the  access  and  use  of  information  and 
data  by  employees  cmd  members  of  the 
public  who  do  not  have  disabilities.  If 
these  standards  impose  a  hardship  on  a 
funding  recipient,  a  recipient  may 
provide  an  aJtemative  means  to  allow 
the  individual  to  use  the  information 
and  data.  However,  no  recipient  will  be 
required  to  provide  information  services 
to  a  person  with  disabilities  at  any 
location  other  than  the  location  at 
which  the  information  services  is 
generally  provided. 

(H)  Name  Check  Review.  Applicants 
are  subject  to  a  name  check  review 
process.  Name  checks  are  intended  to 
reveal  matters  that  significantly  reflect 
on  the  applicant's  management  and 
financial  integrity,  or  if  any  key 
individuals  have  been  convicted  or  are 
presently  facing  criminal  charges.  If  the 
name  check  reveals  significant  adverse 
findings  that  reflect  on  the  business 
integrity  or  responsibility  of  the 
recipient  and/or  key  individual,  HUD 
reserves  the  right  to:  (a)  Deny  funding  or 
consider  suspension/termination  of  an 
award  immediately  for  cause;  (b)  require 
removal  of  any  key  individual  from 
association  with  management  of  and/or 
implementation  of  the  award;  and  (c) 
make  appropriate  provisions  or 
revisions  with  respect  to  the  method  of 
payment  and/or  financial  reporting 
requirements. 

(I)  False  Statements.  A  false  statement 
in  an  application  is  groimds  for  denial 
or  termination  of  an  award  and  grounds 
for  possible  punishment  as  provided  in 
18  U.S.C.  1001. 

(J)  Catalog  of  Federal  Domestic 
Assistance.  The  Catalog  of  Federal 
Domestic  Assistance  number  is:  14.518. 

(K)  Paperwork  Reduction  Act 
Statement.  The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB),  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520)  and  assigned 
OMB  Control  Number  2528-0175.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  luiless  the 
collection  displays  a  valid  control 
number. 

DC.  Authority 

The  authority  for  this  program  is 
found  in  Title  V  of  the  Housing  and 
Urban  Development  Act  of  1970  (Public 
Law  91-609). 

Dated:  August  11,2003. 

Darlene  L.  Williams, 

General  Deputy  Assistant  Secretary  for  Policy 
Development  and  Research. 
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Application  for 
Federal  Assistance 


U.S.  Oapartnwnt  of  Housing 
and  UrtMn  D«v«topnMnt 


OMB  Approval  h4o.2501-0017  (exp.  03/31/2005) 


1    Type  of  SubfTMsaior  

I    I  /Vppocaooo  [     I  PreappucatKxi 


2  Date  Submitted 


3  Date  and  Time  Received  by  HUD 


4  HUD  /kpplicabon  Number 


5.  Er-isting  Grant  Number 


Applicant  Identificabon  Number 


7  Appt*canfs  Legal  Name 


8  Organizational  Unit 


9  Address  igive  city,  county  State  and  zip  codei 
A,  Address 
B  City 
0  County 
D  State 
E  Zip  Code 


10  Name. titte. telephone  numtier.fax  numt>er,  and  e-mail  of  the  person  to  be 
contacted  on  matters  involving  this  application  (including  area  codes) 

A  Name 

B  Title 

C   Phone 

D   Fax 

E  E-mail 


1 1    Emptoyer  Identification  Number  (EN)  or  SSN 


1 2  Type  of  Applicant  (enter  appropnate  letter  in  box) 


13  Type  of  Appdcation 

[hjew    I     I        ContinuatKin   [      j 


Renewal 


D 
DD 


Revision 


If  Revision,  enter  appropnate  letters  m  boi(es) 

A.  Increase  Amount  B  Decrease  Amount  C    ncrease  Duration 

D.  Decrease  Duration  E   Other  (Specify) 


A  State 

B  County 

C  Municipal 

D   Township 

E   Interstate 

F   intermunicipal 

G  Special  Distnct 

H  indeperKlent  School  Distnct 


I  University  or  College 

J  Indian  Tnbe 

K  Tnbally  Designated  Housing  Entity  (TDHE) 

L  Individual 

M  Profit  Organization 

N  Non-profit 

O.  Public  Housing  Autfyxity 

P  Other  (Speafy) 


14  Name  of  Federal  Agency 

U.S.  D«partm»nt  of  Housing  and  Urban  D«velopment 


15  Catalog  of  Federai  Domestic  Assistance  (CFDA)  Numt>er 


6  Descriptive  Title  of  Applicanfs  Program 


rrr 


Title 
Component  Title 


17  Areas  affected  by  Program  (boroughs  cites,  counties.  States, 
Indian  ReservatKm  etc  j 


18a   Proposed  Program  start  date 


18b  Proposed  Program  end  date 


19a  Congressional  Distncts  of  Applicant 


19b  Congressional  Oisthcts  of 
Program 


20  Estimated  Funding:  Applicant  must  completa  tti«  Funding  Matrix  on  Page  2. 


21    Is  Apphcadon  subject  to  review  by  State  Executive  Order  1 2372  Process'' 


A.    Yes 
B     No 


This  preapplcatiorvapplication  was  made  available  to  the  State  Executive  Order  1 2372  Process  for  review  on:  Date_ 

Program  is  not  covered  by  E  O   12372 

Program  has  not  tjeen  selected  by  State  for  review 


22  Is  the  Applicant  delinquent  on  any  Federal  debf  TJ     No 

I     j    Yes  If  "Yes,"  explain  betow  or  attach  an  explanation 


Previous  versions  of  HUD-424  and  424-M  are  obsolete 


Page  1  of  2 


form  HUD-424  (01/2003) 
ref.  OMB  Circular  A- 102 
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Funding  Matrix                                                                                                           ,^.i;  . ..  ,„ 

The  applicant  must  provide  the  funding  matrix  shown  t>etow.  listing  each  program  for  which  HUD  funding  is  t>eing 
requested,  and  complete  the  certifications. 

Grant  Program* 

HUD 
Share 

Applicant 
Match 

Other  HUD 
Funds 

Other  Federa 
Share 

State 
Share 

Local/Tribal 
Share 

Other 

Program 
Income 

Total 

1 

0.00 

._ 

0.00 

• 

1 

0.00 

■ 

1 

0.00 

0.00 

3 
t 

Grand  Totals 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

i 

*    For  FHIPs,  show  both  initiative  and  conr«ponent 

Ci 

Ic 
ofU 
Coi 
ofti 
orv 
Dis 
Sim 

Fe 
ast 
trit 

Tf 
the 
inf 
th« 

srtifications 

«rtify,  to  tfie  best  of  my  knowledge  and  belief,  that  no  Federal  appropriated  funds  have  been  paid,  or  will  be  paid,  by  or  on  behalf 
tie  applicant,  to  any  person  for  influencing  or  attempting  to  influence  an  officer  or  employee  of  an  agency,  a  Member  of 
igress,  an  officer  or  employee  of  Congress,  or  an  employee  of  a  Member  of  Congress,  in  connection  with  the  awarding 
(lis  Federal  grant  or  its  extension,  renewal,  amendment  or  modification.  If  funds  other  than  Federal  appropriated  funds  have 
vlll  be  paid  for  influencing  or  attempting  to  influence  the  persons  listed  above,  1  shall  complete  and  submit  Standard  Form-LLL, 
closure  Fomi  to  Report  Lobbying.  1  certify  that  1  shall  require  all  sub  awards  at  all  tiers  (including  sub-grants  and  contracts)  to 
llarly  certify  and  disclose  accordingly. 

(derally  recognized  Indian  Tribes  and  tribally  designated  housing  entities  (TDHEs)  established  by  Federally-recognized  Indian  tribes 
a  result  of  the  exercise  of  the  trtoe's  sovereign  power  are  excluded  from  coverage  of  the  Byrd  Amendment,  but  Staten^cognized  Indian 
les  and  TDHEs  established  under  State  law  are  not  excluded  from  the  statute's  coverage 

lis  application  incorporates  the  Assurances  and  Certifications  (HUD-424B)  attached  to  this  application  or  renews  and  Incorporates  for 
funding  you  are  seeking  the  Assurances  and  Certifications  cu^ently  on  file  with  HUD.  To  the  best  of  my  knoviriedge  and  belief,  all 
srmatwn  in  this  applicatioo  is  true  and  correct  and  constitutes  material  representation  of  fact  upon  whk:h  HUD  may  rely  in  awarding 

23.  Signature  of  Authorized  Official 

Name  (printed)                                                                                       1 

Title 

Date  (mnVdd/yyyy)                                   J 

[ 

form  HUD^24  (01/2003) 
Previoi  is  verswns  of  HUD-424  and  424-M  are  obsolete.                      Page  2  of  2                                                                       ref  OMB  Circular  A-1 02 

1 

CJ.-.I     D. 


J«««./\/.-.I       CQ       M^       M\'7  IV,.iAr 


(lr>^r\r\c 


1  fi     onm  /  M<-.f;<-Qc 
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Instructions  for  the  HUD-424 

Public  reporting  burden  fur  this  collection  o(  nformatiofi  is  estimated 

to  average  45  minutes  per  response,  including  the  time  for  reviewing 

instructions,  searching  existing  data  sources,  gathenng  and  maintaining 

ttie  data  needed,  and  completing  and  '•eviewmg  the  collection  of  information 

HUD  may  not  conduct  or  sponsor  and  a  person  is  not  required 

10  respond  to  a  collection  of  information  unless  that  coHecfion  displays 

a  valid  OMB  control  number 

This  form  rrxiSt  be  used  by  applicants  requesting  funding  from  ttie 

Department  of  Mousing  and  Urban  Development    This  application  form 

HUD-424  incorporates  the  Assurances  and  Certifications  (HUD-424-B)    You 
may  either  ( 1 )  attach  the  Assurances  and  Certifications  to  the  application 
or  (2)  renew  the  certifications  th.it  you  previously  made  on  tiehalf  of  your 
organization  and  submitted  to  HUD  if  the  legal  name  of  your  organization 
has  not  changed  and  you  were  the  authonzed  representative  who 
Signed  the  Assurances  and  Certifications 
item  Number  Instructions 

1  Please  indicate  wtiether  your  application  is  'or  a  forrnal  application 
submisstofi  or  a  preliminary  application  (pre-application )    HUD  does  not 
accept  pre-applications  for  programs  funded  through  the  SuperNOFA 

2  Enter  the  date  you  are  submitting  your  application  to  HUD 

3  This  box  will  be  compleled  by  HUD  When  received  by  HUD   your  application 
will  be  stamped 

(a)  with  a  date,  and 

(b)  with  the  time  received 

4  Leave  Blank    This  will  be  compleled  by  the  HUD  program  office  receiving 
your  application    When  HUD  accepts  electronic  applications  for  the  grant 
program  you  are  applying  for  this  number  will  be  computer  generated 

5  If  your  application  'S  to  renew  or  continue  an  existing  grant  provide  tfie 
existing  grant  number    If  a  new  awara.  please  leave  blank 

6  Leave  blank  if  you  nave  not  tjeen  provided  a  HUD  ID  number  or  user 
number    If  you  are  a  Public  Housing  Authority,  enter  your  HuD  ssued  Public 
Housing  Authonty  ID  number 

7  Enter  the  legal  name  of  your  organization  applying  for  HUD  funding 

8  Enter  the  name  of  the  pnmary  unit  m  your  organization  if  applicable  which 
will  be  responsit>*e  for  the  program 

9  Enter  the  complete  address  of  your  organzation 

10  Enter  the  name  title,  telephone  numt)er  fax  number,  and  E-mail  of  the 
person  to  contact  on  matters  related  to  your  application 

1 1  Enter  your  organization  s  Empoyer  Identification  Numtie^  lEINi  as  assigned 
by  the  Internal  Revenue  Service  or  f  you  are  applying  as  ar  ndividuai 

your  Social  Secunty  N...mber 


1 2  Choose  from  the  list  and  enter  the  appropriate  letter  m  the  space 
provided    You  must  be  an  eligible  applicant  to  apply  for  assistance 
You  must  read  the  program  information  requirements  to 
determine  if  you  are  a  type  of  applicant  that  is  eligible  to  apply  for 
assistance  under  the  program 

13  Enter  ttie  type  of  application  you  are  submitting  for  funding 
consideration 

Check  the  appropriate  box 

'New"    means  you  are  applying  for  a  new  grant 

award 

"Continuation"    means  you  are  requesting  an 
extension  of  an  existing  award 
■Renewal'  means  you  are  requesting  funding  for 
renewal  of  an  existing  grant  eg  Supportive  Housing 
Program  (SHP)  or    Shelter  +  Care  grant. 
"Revision"  means  you  are  submitting  a  revision  pnor  to 
the  application  due  date  m  response  to  HUD's  request 
for  clanfication  or  nrxjdification  to  your  initial  submission. 

14  Pre-filled 

1 5  Enter  the  Catalog  of  Federal  Domestic  Assistance  (CFDA)  number 
and  title  and.  if  applicable,  component  title  of  the  program. 

16  Enter  a  bnef  descnption  of  your  program  and  key  activities 

1 7  Identify  the  k>cation(s)  where  your  activities  will  take  place.  If 
this  IS  the  entire  state,  enter  "Entire  State". 

18a    Enter  tfie  proposed  start  date. 

18b    Enter  ttie  proposed  end  date 

19a    List  the  Congressional  District(s)  where  your  organization  is 

located 

19b    List  any  Congressional  District(s)  where  your  program  of 

activities  or  project  sites  will  tie  located 

20    You  must  complete  tfie  funding  matnx  on  page  2  of  this  form. 

Enter  the  following  information 

Grant  Program    The  HUD  funding  program  under  which  you  are 

applying 

HUD  Share    Please  check  the  prograi.i  requirements    Enter  the 

amount  of  HUD  funds  you  are  requesting  in  your  application 

Applicant  Match    Enter  tfie  amount  of  funds  or  cash  equivalent  of 

n-kind  contnbutions  you  are  contnbuting  to  your  project  or  program  of 

activities 

Other  Federal  Share    Enter  the  amount  of  other  Federal  funds  for 

your  program  of  activities 


PrevHXis  versions  of  HUD-424  and  424 -M  are  obsolete 


Page  i  of  ii 


lonm  HUD-424  (06«X)2) 
ref  OMB  Circxilar  A-1Q2 


Federal  Register/Vol.  68,  No.  197/Friday,  October  10,  2003 /Notices 


58877 


Instructions  for  the  HUD-424  (Continued) 

state  Share:  Enter  the  amount  of  funds  or  cash  equivalent  of  in-kind 

services  the  State  is  providing  to  your  project  or  program  of  activities. 

Local/Tribal  Share:  Enter  the  amount  of  furKls  or  cash  equivalent 

of  in-kind  services  your  local/tribal  govemment  is  providing  to 

your  project  or  program  of  activities. 

Other:  Enter  the  amount  of  other  sources  of  private,  non-profit, 

or  other  funds  or  cash  equivalent  of  in-kind  services  being 

provided  to  your  project  or  program  of  activities. 

Program  IncoRie:  Enter  the  amount  ofprogram  income  you  expect 

to  generate  over  the  life  of  your  award. 

Total:  Please  total  all  columns  and  fill  in  the  amounts 

21  You  should  contact  the  State  Single  Point  of  Contact  (SPOC) 
for  Federal  Executive  Order  12372  or  check  your  application  kit  to 
determine  whether  the  State  Intergovernmental  Review  Process 
is  required. 

22  This  question  applies  to  your  applicant  organization,  not  the 
person  signing  as  your  organization's  authorized  representative. 
Categories  of  debt  include  disalk>wed  costs  that 

requires  repayment  to  HUD. 

23.  To  be  signed  by  the  authorized  representative  of  your 
organization    A  copy  of  your  governing  body's  authorization 
for  you  to  sign  this  application  must  be  available  in  your 
organization's  office. 


Previous  versions  of  HUO-424  and  424-M  are  obsolete. 


Page  ii  of  ii 
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Applicant  Assurances  and 
Certifications 


U.S.  Department  of  Housing 
and  Urban  Development 


OMB  Approval  No  2501-0017 
(exp  03/31/2005) 


Instructions  for  the  HUD-424-B  Assurances  and  Certifications 

As  pan  of  your  applicatior  for  HUD  funding   you  as  the  official  authorized  to  sign  on  t)€hatf  of  your  organization 

or  an  an  individual  must  provide  the  following  assurances  and  certifications    By  signing  this  form,  you  are  stating  that  to  the 

best  of  your  knowledge  and  t)elief  all  assertions  are  true  and  correct 


As  the  duly  authorized  representative  of  the  applicant  i  certify  that  the 
applicant  [Insert  Delow  the  Name  and  title  of  the  Authonzeo  Representative, 
name  of  Organization  and  the  date  of  signature] 
Name Title 


Organization, 


Date 


1  Has  the  legal  authority  to  apply  for  Federal  assistance  has  the 
institutional  managerial  and  financial  capability  (including  funds  to  pay 
the  non-Federal  share  of  program  costs)  to  plan  manage  and  complete 
the  program  as  descnbed  in  the  application  and  the  governing  body 
has  duty  authorized  the  submission  of  the  application  including  these 
assurances  and  certifications,  and  authonzed  me  as  the  official 
representative  of  the  applicant  to  act  in  connection  with  tne  application 
and  to  provide  any  additional  information  as  may  be  required 

2  Will  administer  the  grant  in  compliance  with  Title  VI  of  the  Civil  Rights 
Act  of  1 964  (42  U  S  C   2000(d))  and  implementing  regulations  (24  CFR 
Part  1 ),  which  provide  that  no  person  m  the  United  States  shall  on  the 
grounds  of  race  color  or  national  origin  be  excluded  from  participation 
in,  be  denied  the  benefits  of  or  otherwise  be  subjected  to  discnmination 
under  any  program  or  activity  that  receives  Federal  financial  assistance 
OR  if  the  applicant  is  a  Federally  recognized  Indian  tnbe  or  its  tribally 
designated  housing  entity  is  subject  to  the  Indian  Civil  Rights  Act 
(25USC   1301-1303) 

3  Win  administer  the  grant  in  compliance  with  Section  504  of  the 
Rehabilitation  Act  of  1973  (29  U  S  C   794)  as  annended  and  implement- 
ing regulations  at  24  CFR  Part  8  and  the  Age  Dtscrimination  Act  of  1975 
(42  U  SO  6101-07)  as  amended  and  implementing  regulations  at  24 
CFR  Part  146  which  together  provide  that  no  person  in  the  United  States 
shall,  on  ttie  grounds  of  disability  or  age,  be  excluded  from  participation 
in,  be  denied  the  benefits  of,  or  otherwise  be  subjected  to  discnmination 
under  any  program  or  activity  that  receives  Federal  financial  assistance 
except  if  the  grant  program  authorizes  or  limits  participation  to  Designat- 
ed populations,  ttien  the  applicant  will  comply  with  the  nondiscnmination 
requirements  within  the  designated  population 

Will  comp(y  with  the  Fair  Housing  Act  (42  U  S  C  3601-19)  as 
amended,  and  the  implementing  regulations  at  24  CFR  Part  100,  which 
prohibit  discrimination  in  housing  on  the  basis  of  race  color  religion 
sex.  disability,  familial  status  or  national  ongin  excejin  applicant 
which  IS  an  Indian  tnbe  or  its  instrumentality  which  is  excluded  by 
statute  from  coverage  does  not  make  this  certificatiorend  further 
except  if  the  grant  program  authorizes  or  limits  participation 
to  designated  populations  then  the  applicant  will  comply  with  the 
nondiscnmination  requirements  within  the  designated  population. 


5  Will  comply  with  the  acquisition  and  relocation 
requirements  of  the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act  of  1970.  as 
amended  (42  U  S  C  4601 )  and  imprfementing  regula- 
tions at  49  CFR  Part  24  and  24  CFR  42,  Subpart  A 

6  Will  compiy  with  the  environmental  requirements 
of  the  National  Environmental  Policy  Act  (42  U  S  C 
4321  el  seq  )  and  related  Federal  authorities  prior  to 
the  commitment  or  expenditure  of  funds  for  property 
acquisitkjn  and  physical  development  activities  subject 
to  implementing  regulations  at  24  CFR  parts  50  or  58 

7  Will  or  will  continue  to  provide  a  drug-free  workplace 
by 

(a)  Publishing  a  statement  notifying  employees  that 
the  unlawful  manufacture,  disfributjon,  dispersing, 
possession,  or  use  of  a  controlled  substance  is 
prohibited  in  the  applicant's  workplace  and 
speofying  tfie  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  oo-going  drug-free  awareness 
program  to  inform  employees  about  - 

(1 )  The  dangers  of  drug  abuse  in  the  workplace, 

(2)  The  applicant's  policy  of  maintaining  a  drug-free 
workplace, 

(3)  Any  available  drug  counseling,  rehabilitation,  and 
employee  assistance  programs:  and 

(4)  The  penalties  that  may  be  imposed  upon  employees 
for  drug  abuse  violations  occurring  in  thie  workplace, 

(  c  )  Making  It  a  requirement  that  each  employee  to  be 
engaged  in  the  performance  of  the  grant  be  given  a 
copy  of  the  statement  required  in  Paragraph  (a); 
(d)  Notifying  the  employee  in  the  statement  required 
by  paragraph  (a)  th.at,  as  a  condition  of  emptoyment 
under  the  grant,  the  employee  will  - 

(1 )  Abide  by  the  terms  of  the  statement:  and 

(2)  Notify  the  empksyer  in  writing  of  his  or  her 
conviction  for  a  violation  of  a  criminal  drug  statute 
occurring  in  the  workplace  no  later  than  frve  calen- 
dar days  after  such  conviction; 


Page  i  of  2 


form  HUD-424-B  (01/2003) 


Federal  Register /Vol.  68,  No.  197 /Friday.  October  10,  2003 /Notices 


58879 


Applicant  Assurances  and 
Certifications  (Continued) 
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and  Urban  Development 
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(e)  Notifying  the  agency  In  writing,  wittun  ten  calendar  days  after 
receiving  notice  under  paragraph  (dK2)  from  an  employee  or 
otherwise  receivirtg  actual  notice  of  such  conviction.  Employers 
of  convicted  employees  must  provide  notice,  irKiuding  position 
titie,  to  every  grant  officer  or  other  designee  on  wttose  grant 
activity  the  convicted  employee  has  worked,  unless  the  Federal 
agertcy  has  designated  a  central  point  for  the  receipt  of  such 
nobces.  Notice  shaH  include  the  identification  number(s)  of  each 
affected  grant; 

(f)  Taking  one  of  the  foltowing  actkxis,  within  30  calendar  days  of 
receiving  notice  under  paragraph  (dX2),  with  respect  to  any 
emptoyee  who  is  so  convicted- 

(1 )  Taking  appropriate  personnel  actkm  against  such  an 
emptoyee,  up  to  and  inckiding  termination,  consistent  with  the 
requirements  of  the  Rehat>ilitation  Act  of  1973,  as  amended;  or 

(2)  Requiring  such  emptoyee  to  participate  satisfactorily  in  a 
drug  abuse  assistance  or  rehal)ilitat»n  program  approved  for 
such  purposes  by  Federal,  State,  or  tocal  health,  law  enforce- 
ment, or  ottier  appropriate  agency: 

(g)  Making  a  good  fatth  effort  to  continue  to  maintain  a  drug- 
free  workplace  through  implenrfentatton  of  paragraphs  (a), 
(b).(c),(d).(e),and(0. 

(h).  The  appltoant  may  insert  in  the  space  provkJed  betow  the  site(s) 

for  the  performance  of  work  or  may  provkle  this  Information  in 

connectton  with  each  appltoatton. 

(I).  Place  of  Performance  (street  address,  city,  county,  state,  zip 

code) 

In  accordance  with  24  CFR  Part  24,  and  Its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for 
determent,  declared  ineligit>to,  or  voluntarily  excluded  from 
covered  transacttons  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three  year  period  preceding  this  proposal, 
been  convtoted  of  or  had  a  civil  judgement  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense  In  connection  with 
obtaining,  attempting  to  obtain,  or  performing  a  public  (Federal, 
State  or  local)  transaction;  vtolattoo  of  Federal  or  State  antitrust 
statutes  or  commission  of  embezzlement,  theft,  forgery,  bribery, 
telsificatton,  or  destructton  of  records,  making  false  statements, 
or  receiving  stolen  property; 

( c)  Are  not  presently  Indtoted  for  othenwise  criminally  or  civilly 
charged  by  a  governmental  entity  (Federal,  State;  or  tocal)  with 
commission  of  any  of  the  offenses  enumerated  in  the 
preceding  paragraph  of  this  certiftoation;  and 

(d)  Where  the  appUcant  is  unable  to  certify  to  any  of  the  state- 
ments in  this  certificatton,  an  explanalton  shall  be  attached. 


(e)  Will  irfckxle  the  dause  titled  'Certificatton  Regarding 
Oebamrtent,  Sus(>enston,  Ineligibility,  and  Voluntary  Exdu- 
ston  -  Lower  Tier  Covered  Transactton, "  provided  by  the 
HUO  without  modificatton,  in  all  tower  tier  covered  trans- 
actions and  In  all  solicitations  for  lower  tier  covered 
transactions. 

These  certiffcattons  and  assurances  are  material  repre- 
sentattons  of  ttie  fact  upon  whtoh  HUD  can  rely  when 
awarding  a  grant.  If  K  is  later  deterrrtined  that  I,  the 
applicant,  knowingly  made  an  erroneous  certificattons 
or  assurance,  I  may  be  sut>iect  to  criminal  prosecutton 
HUD  may  also  terminate  the  grant  and  take  other  avail- 
able remedies 
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U.S.  D«partm«nt  of  Housing  and  Urban  Development  (HUD) 
Urban  Scholars  Postdoctoral  Fellowship  Progrann  - 
Administered  by  the  National  Research  Council 


Budget  Instructions 


On  a  separate  sheet  of  paper  entitled  Project  Budget,  place  your  name,  project  title,  and  project  dates  at  tbc  top  of  tbc 
page.  Provide  a  nsoderately  detailed  (usually  one  page)  project  budget,  giving  individual  totals  for  each  type  of  proposed 
cost 

A  sample  budget  is  shown  below.  The  categones  of  expenses  shown  do  not  necessarily  apply  to  all  applications,  and 
some  apphcabons  may  have  expense  categories  not  shown.  The  sample  is  rejHrsentative,  not  binding. 


Name: 
Project  Title: 
Project  Dates: 


Personnel 

Principal  Investigator  (name) 
16.67%  effort  AY  (cost-shared) 
100%  effort  summer  (3  months) 

Graduate  student  project  assistant 
10  hours/week  @$20/hour 


Sample  Budget 


Request 

From 
Sponsor 


$2,500 
$20,956 


$12,600 


in-kind 
Contrilxitions 


$7,980 
$0 


$0 


Totals 


$10,480 
$20,956 


$12,600 


Total  salaries 

$36,056 

$7,890 

$44,036 

Fringe  benefits  @24.5%  of  salaries 

$8,834 

$1,955 

$10,789 

Total  Salanes  and  Benefits 

$44,890 

$9,935 

$54,825 

Other  than  personnel  services  (OTPS) 

Software/documentation 

Travel:  3  2-day  trips  @$l,500/trip 

Total,  OTPS 

Total  Du^ct  Costs  (TDC) 

Indu^ct  Costs  @  8%  of  TDC* 

Total  Project  Costs 


^Budget  Note: 


$1,500 
$4,500 

$0 

$0 

$1,500 
$4,500 

$6,000 

^  $0 

$6,000 

$50,890 

$9,935 

$60,825 

$4,071 

$27,558 

$31,629 

$54,961 

$37,493 

$92,454 

(institution)  negotiated  indirect  cost  rate  is  52%  of  Modified  Total  Direct  Costs.  The 
.  (institution)  in-lond  conuibution  represents  the  difference  between  the  52%  and  8%  rate  allowed 


(for  request  from  sponsor),  plus  the  full  52%  rate  applied  to  in-kind  total  direct  costs. 
Approved  0MB  No.  2528-0175 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approved  by  OMB 
0348-0046 


1.  Type  of  Federal  Action: 

[    n  a.  contract 
' '  b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.  Status  of  Federal  Action: 

I       la.  bid/offer/application 


^b.  initial  award 
c.  post-award 


4.  Name  and  Address  of  Reporting  Entity: 
n  Prim*  D  Subawardee 

Tier ,  if  known: 


Congressional  District,  if  known: 


3.  Report  Type: 

I    n  a.  initial  filing 


b.  material  change 
For  Material  Change  Only: 

year quarter . 

date  of  last  report 


5.  If  Reporting  Entity  in  No.  4  is  a  Sutiawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


6.  Federal  Department/Agency: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


8.  Federal  Action  Number,  if  known: 


9.  Award  Amount,  if  known: 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

{if  individual,  lastnanrte,  first  name,  Ml): 


11 


Infonnctian  raquastad  through  this  fotm  is  authohzad  by  title  31  U  S  C.  section 
1352  This  disclosure  01  lobbying  adivilies  is  a  matetial  representation  of  fad 
upon  vvtiich  reliance  was  placed  by  the  tier  above  wlien  this  transaction  was  made 
or  entered  into.  This  disdocure  is  required  pursuant  to  31  U.SC  1352.  This 
rnforrralion  will  be  reported  to  the  Congres*  semi-annually  and  wit  be  available  for 
pubic  inspection  Any  person  who  fails  to  He  the  requwed  disclosure  shall  be 
subiact  to  a  cml  penalty  of  not  less  that  $10,000  and  not  more  than  $100,000  for 
each  such  failure. 


b.  Individuals  Performing  Services  (including  address  if 
different  from  No.  10a) 
{last  name,  first  name,  Ml): 


Signature:  _ 
Print  Name: 
Title: 


Telephone  No.: 


Date: 


Fedaral  Use  Only: 


Authorized  for  Local  Reproduction 
Standard  Form  LLL  (Rev  7-97) 
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Race  and  Ethnic  Data 
Reporting  Fonn 


U.S.  Dapartmcnt  of  Housing 
and  UrtMn  OevalopnMnt 

Office  of  Administration 


OH^B  Approval  No.  2535-01 1 3 
(exp.  08/31/2003) 


Program  ntl*: 


Granta«/R«cip4«nt  Name: 


Grant**  Raporting  Organizattor: 


Reporting  Period  From  imm/clcl/yyyy): 


To  (mnvdd/yyyy): 


Racial  Categories 

Total  Number  of 

Racial  Categories 

Reported 

Total  Number  of  Ethnic 
Category  Responses 

(Hispanic  or  Latino) 

American  Indian  or  Alaska  Native 

Asian 

! 
Blacic  or  African  .American 

Native  Hawaiian  or  Other  Pacific  Islander 

White 

American  Indian  or  Alaska  Native  and  White 

Asian  and  White 

Black  or  African  Amencan  and  White 

1 

American  Indian  or  Alaska  Native  and  Black  or  African 
American 

*  Other  multi-racial  categones:   [Per  the  form  instructions, 
write  in  a  description  using  the  box  on  the  right) 

\ 

Balance  of  individuals  reporting  more  than  one  race 

Total: 

*    If  the  aggregate  count  of  any  reported  multi-racial  category  that  is  not  listed  above  exceeds  1%  of  the  total 
population  being  reported,  you  should  separately  indicate  each  such  category  here.   Also  indicate  the  total 
number  of  such  other  multi-racial  categories  reported,  the  population  percentage,  and  the  total  number  of 
positive  ethic  category  responses 

Public  reporting  burden  for  this  collection  is  estimated  to  average  1.15  hours  per  response,  including  the  time  for 
reviewing  instnjctions.  searching  existing  data  sources,  gathenr>g  the  data  needed,  and  completing  and  reviewing 
the  information  collection  instnjment    HUD  may  not  collect  this  information,  and  you  are  not  required  to  complete 
this  form  unless  it  displays  a  currently  valid  0MB  control  number. 


fomi  HUD-27061   (2/2003) 
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Instructions  for  the  Race  and  Ethnic  Data  Reporting  form  (HUD-27061 )  >  ^ 

A.  General  Instructions: 

This  form  is  intended  to  be  used  by  two  categories  of  respondents:  (1>  applicants  requesting 
funding  from  the  Department  of  Housing  and  Urban  Development  (HUD);  and  (2) 
organizations  who  receive  HUD  Federal  financial  assistance  that  are  required  to  report  race 
and  ethnic  information.  — 

In  compliance  with  0MB  direction  to  revise  the  standards  for  collection  of  racial  data,  HUD 
has  revised  its  standards  as  depicted  on  this  form.  The  revised  standards  are  designed  to 
acknowledge  the  growing  diversity  of  the  U.S.  population.    Using  the  revised  standards, 
HUD  offers  organizations  that  are  responding  to  HUD  data  requests  for  racial  information, 
the  option  of  selecting  one  or  more  of  nine  racial  categories  to  identify  the  racial 
demographics  of  the  individuals  and/or  the  communities  they  serve,  or  are  proposing  to 
serve.  HUD's  collection  of  racial  data  treats  ethnicity  as  a  separate  category  from  race  and 
has  changed  the  terminology  for  certain  racial  and  ethnic  groups  from  the  way  it  has  been 
requested  in  the  past  using  two  distinct  ethnic  categories.  The  revised  definitions  of  ethnicity 
and  race  have  been  standardized  across  the  Federal  government  and  are  provided  below. 

1.  The  two  ethnic  categories  as  revised  by  the  Office  of  Management  and  Budget  (OMB)  are 
defined  below. 

Hispanic  or  Latino.  A  person  of  Cuban,  Mexican,  Puerto  Rican,  South  or  Central  American, 
or  other  Spanish  culture  or  origin,  regardless  of  race.  The  term  "Spanish  prigin"  can  be  used 
in  addition  to  "Hispanic"  or  "Latino." 

Not  Hispanic  or  Latino.  A  person  not  of  Cuban,  Mexican,  Puerto  Rican,  South  or  Central 
American,  or  other  Spanish  culture  or  origin,  regardless  of  race. 

2.  The  five  racial  categories  as  revised  by  the  Office  of  Management  and  Budget  are  defined 
below: 

American  Indian  or  Alaslca  Native.  A  person  having  origins  in  any  of  the  original  peoples 
of  North  and  South  America  (including  Central  America),  and  who  maintains  tribal  affiliation 
or  conmiunity  attachment. 

Asian.  A  person  having  origins  in  any  of  the  original  peoples  of  the  Far  East,  Southeast  Asia, 
or  the  Indian  subcontinent  including,  for  example,  Cambodia,  China,  India,  Japan,  Korea, 
Malaysia,  Pakistan,  the  Philippine  Islands,  Thailand,  and  Vietnam. 

B\ack  or  African  American.  A  person  having  origins  in  any  of  the  black  racial  groups  of 
Africa.  Terms  such  as  "Haitian"  or  "Negro"  can  be  used  in  addition  to  "Black"  or  "African 
American." 

Native  Hawaiian  or  Other  Paciflc  Islander.  A  person  having  origins  in  any  of  the  original 
peoples  of  Hawaii,  Guam,  Samoa,  or  other  Pacific  Islands. 

White.  A  person  having  origins  in  any  of  the  original  peoples  of  Europe,  the  Middle  East  or 
North  Africa. 

Note:  The  information  required  to  be  reported  may  be  collected  and  submitted  to  HUD  via 
the  use  of  this  form  or  by  other  means,  such  as  summary  reports  or  via  electronic  reporting 
mechanisms.  The  primary  goal  to  be  achieved  is  the  provision  of  the  summary  racial  and 
ethic  data  of  the  population(s)  proposed  to  be  served  or  that  is  being  served  by  your 
organization  in  a  consistent  manner  across  all  HUD  programs. 

n  form  HUD-27061   (2/2003) 
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B.  Specific  Instructions  for  Completing  the  Form: 

Organizations  using  this  form  should  collect  the  individual  responses  from  the  community  of 
individuals  you  intend  to  serve  or  those  that  you  are  serving,  as  applicable.  After  the 
individual  collections  are  gathered,  you  should  report  (via  this  form  or  by  the  use  of  other 
means  such  as  electronic  reports  that  provide  the  summary  data  required  by  this  form)  the 
aggregate  totals  of  the  racial  and  ethnic  data  that  you  collect  via  the  applicable  categories  as 
descnbed  below: 

Total  Number  of  Racial  Categories  Reported:  Under  this  column  you  should  indicate  the 
total  number  of  responses  collected  in  the  blocks  next  to  the  applicable  categories. 

Total  Number  of  Ethnic  Category  Responses  (Hispanic  or  Latino):  Under  this  column 
you  should  indicate  the  total  number  of  responses  collected  in  the  blocks  next  to  the 
applicable  racial  categones  (e.g.,  you  would  enter  the  total  number  of  Asian  respondents  that 
indicated  they  are  Hispanic  or  Latino)    When  collecting  this  information  from  beneficiaries 
of  the  Federal  financial  assistance  all  respondents  should  be  required  to  indicate  their  ethnic 
category,  which  requires  either  a  "yes"  or  "no"  response. 

Other  multi-racial  categories:  Next  to  this  racial  category,  indicate  all  racial  categories  (if  any) 
identified  by  respondents  that  do  not  fit  the  nine  racial  categones  above,  and  which  have  a  total 
count  that  exceeds  one  percent  of  the  total  population  being  reported.    You  must  identify  each 
such  racial  category,  including  the  actual  count,  the  f)ercentage  of  the  total  population  (in 
parenthesis),  and  the  actual  count  for  the  ethnic  categones. 

For  example,  if  you  obtain  data  that  indicates  that  the  total  population  being  served  is  200  and 
includes  10  Cajun  Amencans  and  12  Creole  Amencans,  and  those  numbers  of  Cajun  and  Creole 
Amencans  each  equates  to  more  than  one  percent  of  the  total  population  being  served,  and  2  of 
the  Cajun  Amencans  indicate  they  belong  to  the  Hispanic/Latino  ethic  category  and  3  of  the 
Creole  Amencans  indicate  they  belong  to  the  Hispanic/Latino  ethnic  category,  you  should 
complete  the  form  as  follows; 


Racial  Categories 

Total  Number  of 

Racial  Categories 

Reported 

Total  Number  of  Ethnic 
Category  Responses 

(Hispanic  or  Latino) 

*  Other  multi-racial  categories:   (Per  the  form  instruction, 
write  in  a  description  using  the  tK)x  on  the  right] 

Cajun  American  10 

(5%) 

Creole  American 

12(6%) 

2 
3 

How  the  percentage  should  be  applied  will  vary  by  program  depending  on  whether  the  program 
IS  required  to  provide  data  on  the  total  community,  or  on  the  beneficianes/individuals  that  are 
being  served  or  that  are  proposed  to  be  served. 

Balance  of  individuals  reporting  more  than  one  race:  This  block  is  intended  to  capture  the 
balance  of  any  racial  categones  that  are  not  included  in  the  list  of  nine  above,  and  are  not 
included  under  "Other  multi-racial  categories."  Indicate  the  total  number  of  all  racial 
categones  reported  that  do  not  fit  the  nine  racial  categones  above,  and  do  not  equate  to  one 
percent  of  the  total  population  being  reported.    Be  sure  to  also  indicate  the  total  number  of  all 
such  ethnic  categones. 

Total:  On  the  last  row  of  the  form  you  should  indicate  the  aggregate  totals  of  all  the  information 
you  have  gathered  including  the  total  of  all  racial  categones  and  the  total  of  all  the  ethic 
categories. 
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Applicant/Recipient 
Disclosure/Update  Report 


U.S.  Department  of  Housing 
and  Urban  Development 


OMB  Approval  No  2510-001 1  (exp  06/30/2003) 


Instructions.  (See  Public  Reporting  Statement  and  Privacy  Act  Statement  and  detailed  instructions  on  page  2.) 

Applicant/Recipient  Information  Indtcat*  wh«ther  thl*  is  an  initial  Repon  n  or  an  Update  Repoft  O 


1 .  Applicant/Recipient  Name,  Address,  and  Phone  (Include  area  code): 


(        ) 


2    Social  Security  Number  or 
Employer  ID  Number. 


3    HUD  Program  Name 
I 


4    Amount  of  HUD  Assistance 
Requested/Received 


5    State  the  name  and  location  (street  address.  City  and  State)  of  the  project  or  activity 


Part  I  Threshold  Determinations 

1  Are  you  applying  for  assistance  for  a  specific  project  or  activity?  These 
terms  do  not  include  formula  grants,  such  as  public  housing  operating 
subsidy  or  CDBG  block  grants.  (For  further  information  see  24  CFR  Sec 
4  3). 

□  Ye.  n  No 


Have  you  received  or  do  you  expect  to  receive  assistance  within  the 
jurisdiction  of  the  Department  (HUD) ,  involving  the  project  or  activity  in 
this  application,  in  excess  of  $200,000  during  this  fiscal  year  (Oct  1  ■ 
Sep  30)?  For  further  information,  see  24  CFR  Sec  4  9 

Qy"  D  No 


If  you  answered  "No"  to  either  question  1  or  2,  Stop!  You  do  not  need  to  complete  the  remainder  of  this  form. 
However,  you  must  sign  the  certification  at  the  end  of  the  report. 

Part  II  Other  Government  Assistance  Provided  or  Requested  /  Expected  Sources  and  Use  of  Funds. 

Such  assistance  includes,  but  is  not  limited  to,  any  grant,  loan,  subsidy,  guarantee,  insurance,  payment,  credit,  or  tax  benefit. 


Department/State/Local  Agency  Name  and  Address 

Type  of  Assistance 

Amount 
Requested/Provided 

Expected  Uses  of  the  Funds 

(Note:  Use  Additional  pages  if  necessary.) 


Part  III  Interested  Parties.  You  must  disclose: 

1 .  All  developers,  contractors,  or  consultants  involved  in  the  application  for  the  assistance  or  in  the  planning,  development,  or  implementation  of  the 

project  or  activity  ar>d 
2  any  other  person  who  has  a  financial  interest  in  the  project  or  activity  for  which  the  assistance  is  sought  that  exceeds  $50,000  or  10  percent  of  the 

assistance  (whichever  is  lower).  


/Mphabetical  list  of  all  persons  with  a  reportable  financial  Interest 
in  the  project  or  activity  (For  individuals,  give  the  last  name  first) 


Social  Security  No. 
or  Employee  ID  No. 


Type  of  Participation  in 
Project/Activity 


Finanaal  Interest  in 
Project/ Activity  ($  and  %) 


(Note:  Use  Additionar  pages  if  necessary.) 

Certification 

Warning:  If  you  knowingly  make  a  false  statement  on  this  form,  you  may  be  subject  to  civil  or  criminal  penalties  under  Section  1001  of  Title  18  of  the 
United  States  Code.  In  additkjn,  any  person  who  knowingly  and  materially  violates  any  required  disclosures  of  information,  including  intentional  non- 
disckjsure,  is  subject  to  civil  money  penalty  not  to  exceed  $1 0,000  for  each  violation 
I  certify  that  this  informatk>n  Is  true  and  complete.   


Signature: 


Date:   (mm/dd/yyyy) 
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Public  raporting  burden  for  this  collection  of  information  is  estimated  to  average  2  0  hours  per  response,  including  the  time  for  reviewing  instructions, 
searcfiing  existing  data  sources  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information     This  agency 
may  not  conduct  or  sponsor  and  a  person  is  not  .equired  to  respond  to,  a  collection  information  unless  that  collection  displays  a  valid  OMB  control 
number 

Privacy  Act  StatemanI    Except  lor  Social  Security  Numbers  (SSNsi  and  Employer  Identification  Numbers  (EINs).  the  Department  of  Housing  and  Urban 
Development  (HUD)  iS  authonzed  to  collect  all  the  information  required  by  this  form  under  section  102  of  the  Department  of  Housing  and  Urtian 
Development  Reform  Act  of  1989  42  U  S  C   353'     Disclosure  of  SSNs  and  EINs  is  optional    The  SSN  or  EIN  is  used  as  a  unique  identifier    The 
information  you  pfovide  will  enable  HUD  to  carry  cut  its  responsibilities  under  Sections  102(b),  (c),  and  (d)  of  the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  Pub  L   101  235  approveo  December  15,  1989    These  provisions  will  help  ensure  greater  accountability  and  integrity 
in  the  provision  of  certain  types  of  assistance  administered  by  HUD    They  will  also  help  ensure  that  HUD  assistance  for  a  specific  housing  project  under 
Section  i02id)  IS  not  more  than  is  necessary  to  make  ttie  pro/ect  feasible  after  taking  account  of  other  government  assistarKe    HUD  will  make  available  to 
t^e  public  all  applicant  disclosure  reports  for  five  years  in  the  case  of  applications  for  competitive  assistance,  and  for  generally  three  years  in  the  case  of 
other  applications     Update  reports  will  l>e  made  available  along  with  the  disclosure  reports,  but  in  no  case  for  a  period  generally  less  than  three  years    All 
reports    tx;lh  initial  reports  and  update  reports  will  be  made  available  in  accordance  with  the  Freedom  of  Informatkjn  Act  (5  U  S  C  §552)  and  HUD's 
implementing  regulations  at  24  CFR  Part  15    HUD  will  use  the  information  in  evaluating  individual  assistance  applications  and  in  performing  intemal 
administrative  analyses  to  assist  m  the  management  of  speofic  HUD  programs    The  information  will  also  be  used  in  making  the  determination  under 
Section  102(d)  wtiether  HUD  assistance  for  a  specific  housing  protect  is  more  than  is  necessary  to  make  the  project  feasible  after  taking  account  of  other 
government  assistance     You  must  provide  all  the  requireo  information    Failure  to  provide  any  required  information  may  delay  the  processing  of  your 
application  and  may  result  in  sanctions  and  penalties  rndudmg  imposition  of  the  administrative  and  civil  money  penalties  specified  under  24  CFR  §4  38 

Not*    This  form  only  covers  assistance  made  available  by  the  Department    States  and  units  of  general  kical  government  that  carry  out  responsibilities 
under  Sections  102(b)  and  (o  of  the  Reform  Act  must  develop  their  own  procedures  for  complying  with  the  Act 


Instructions 


Overview 

A.  Coverage    You  must  complete  this  report  if 

(1 )  You  are  applying  for  assistance  from  HUD  for  a  specific  proiecl  or 
activity  and  you  have  received,  or  expect  to  receive  assistance 
from  HUD  in  excess  of  $200, (X)0  dunng  the  dunng  the  fiscal  year 

(2)  fou  are  updating  a  prxK  report  as  discussed  tselow  or 

(3)  You  are  submitting  an  application  for  assistance  to  an  entity  other 
than  HUD  a  State  or  local  government  if  the  application  is  required 
by  statute  or  regulation  to  be  submitted  to  HUD  for  approval  or  for 
any  other  purpose 

B.  Updat*  rapofts  (fH«d  t>y  "RacipMnU"  of  HUD  Assistanca) 
Ganarat    AH  reapients  of  covered  assistance  must  submit  update 
reports  to  the  Department  to  reflect  substantial  clianges  to  the  initial 
applicant  disclosure  reports 

Line-by-Line  Instructions. 

Applicant/Racipiant  Information. 

All  applicants  for  HUD  competitive  assistance  must  complete  the 
inforrnation  required  in  blocks  '-5  of  form  HUD-2880 

1  Enter  the  fuH  name,  address  city  State  zip  code  and  telephone 
number  (including  area  code)  of  the  aoplicanty'reapieni    Where  the 
applicant/recipient  is  an  individual,  the  last  name  first  name  ana 
middle  initial  must  be  entered 

2  Entry  of  the  applicanlrecipient's  SSN  or  EIN  as  appropriate  is 
optional 

3  Applicants  enter  the  HUD  program  name  under  w^^ich  the  assistance  is 
being  requested 

4  Applicants  enter  the  amount  of  HUD  assistance  thai  is  being 
requested    Recipients  enter  the  amount  ot  HUD  assistance  that  has 
been  provided  and  to  which  the  update  report  relates    The  amounts 
are  those  stated  in  the  application  or  award  documentation    NOTE    In 
the  case  of  assistance  that  is  provided  pursuant  to  contract  over  a 
perKid  of  time  (such  as  project -based  assistance  under  section  8  ol  the 
United  States  Housing  Act  of  1937)  the  amount  of  assistance  to  be 
reported  includes  all  amounts  that  are  to  be  provided  over  the  term  of 
the  contract  irrespective  of  when  they  are  to  be  received 

5  Applicants  enter  the  name  and  full  address  of  the  protect  or  activity  for 
which  the  HUD  assistance  is  sought    Recipients  enter  the  name  ana 
full  address  of  the  HUD-assisted  project  or  activity  to  which  the  update 
report  relates    The  n'vsst  aporopnate  government  identifying  number 
must  be  used  (e  g    RFP  No     iFB  No  ,   grant  announcement  No,,  or 
contract  grant  or  loan  No  i  Include  prefixes 

Part  I.   Threshold  Determinations  -  Applicants  Only 


Part  I  contains  information  to  help  the  applicant  determine  wtiether  the 
remairxjer  of  the  form  must  be  completed    Recipients  filing  Update 
Reports  should  not  complate  tiiis  Part 

If  the  answer  to  mthf  questions  1  or  2  is  No,  the  applicant  need  not 
complete  Parts  II  and  III  of  the  report,  but  must  sign  the  certification  at  th« 
end  of  the  form 

Part  n.  Other  Government  Assistance  and  Expected  Sources  and 
Uses  of  Funds. 

A    Other  Government  Assistance    This  Part  is  to  be  completed  by  both 
applicants  arxl  recipients  for  assistanca  and  recipients  filing  update 
reports    Applicants  and  recipients  must  report  any  other  government 
assistance  involved  in  the  project  or  activity  for  wtnch  assistance  is 
sought    Applicants  and  reapients  nuisl  report  any  other  govemn>ent 
assistance  involved  in  the  project  or  activity    Other  govemmeni 
assistance  is  defined  in  note  4  on  the  last  page    For  purposes  of  this 
definition,  other  government  assistance  is  expected  to  t>e  made 
availat>le  if  based  on  an  assessment  of  all  the  circumstances  involved, 
there  are  reasonable  grounds  to  anticipate  that  the  assistance  will  t>e 
forthcoming 

Both  applicant  and  recipient  disclosures  must  include  all  other 
govemmeni  assistance  involved  with  the  HUD  assistance,  as  well  as 
any  other  governrr^nt  assistance  that  was  made  availat>ie  tiefore  the 
request,  but  that  has  continuing  vitality  at  the  time  of  the  request 
Examples  of  this  latter  category  include  tax  credits  that  provide  for  a 
number  of  years  of  tax  benefits,  and  grant  assistance  that  continues  to 
benefit  the  project  at  the  time  of  the  assistance  request. 

The  following  information  must  be  provided 

1  Enter  the  name  and  address,  city.  Stale,  and  zip  code  of  the 
government  agency  making  the  assistance  available 

2  State  the  type  of  other  government  assistance  (eg  ,  loan,  grant, 
k>an  insurance) 

3  Enter  the  dollar  amount  of  the  other  government  assistance  that  is, 
or  IS  expected  to  be,  made  available  with  respect  to  the  project  or 
activities  for  which  the  HUD  assistance  is  sought  (applicants)  or 
has  tieen  provided  (reapients) 

4  Uses  of  funds    Each  reportable  use  of  funds  must  clearly  identify 
the  purpose  to  which  they  are  to  t>e  put    Reasonable  aggregations 
may  tie  used,  such  as  'total  structure*  to  include  a  number  of 
structural  costs,  such  as  roof  elevators,  exterior  masonry,  etc, 

6    Non-Government  Assistance    Note  that  the  applicant  and  reopient 
discfosure  report  must  specify  all  expected  sources  and  uses  of  funds  - 
both  from  HUD  »nd  any  othw  source  -  that  have  tieen  or  are  to  be, 
made  available  foi  ihe  project  or  activity    Non-government  sources  of 
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funds  typically  include  (but  are  not  limited  to)  foundations  and  private 
contributors 

Part  III.  Interested  Parties. 

This  Part  IS  to  be  completed  by  both  applicants  and  recipients  filing  update 
reports    Applicants  must  provide  information  on: 

1  All  developers  contractors,  or  consultants  involved  in  the  application 
for  the  assistance  or  in  the  planning,  development,  or  implementation 
of  the  project  or  activity  and 

2  any  other  person  who  has  a  financial  interest  in  the  project  or  activity 
for  which  the  assistance  is  sought  that  exceeds  $50,000  or  10  percent 
of  the  assistance  (whichever  is  lower). 

Note:  A  financial  interest  means  any  financial  involvement  m  the 
proiecl  or  activity,  including  (but  not  limited  to)  situations  in  which  an 
individual  or  entity  has  an  equity  interest  in  the  project  or  activity, 
shares  in  any  profit  on  resale  or  any  distribution  of  surplus  cash  or 
other  assets  of  the  project  or  activity,  or  receives  compensation  for  any 
goods  or  services  provided  in  connection  with  the  project  or  activity. 
Residency  of  an  individual  in  housing  for  which  assistance  is  being 
sought  IS  not.  by  itself,  considered  a  covered  financial  interest 

The  information  required  below  must  be  provided 

1  Enter  the  full  names  and  addresses.  If  the  person  is  an  entity  the 
listing  must  include  the  full  name  and  address  of  the  entity  as  well  as 
the  CEO    Please  list  all  names  alphabetically. 

2  Entry  of  the  Social  Security  Number  (SSN)  or  Employee  Identification 
Number  (EIN),  as  appropriate,  for  each  person  listed  is  optional 

3  Enter  the  type  of  participation  in  the  project  or  activity  for  each  person 
listed    i  e  .  the  person's  specific  role  in  the  project  (e  g  .  contractor, 
consultant,  planner,  investor) 

4  Enter  the  financial  interest  in  the  project  or  activity  for  each  person 
listed.  The  interest  must  be  expressed  both  as  a  dollar  amount  and  as 
a  percentage  of  the  amount  of  the  HUD  assistance  involved 

Note  that  if  any  of  the  source/use  information  required  by  this  report  has 
been  provided  elsewhere  in  this  application  package,  the  applicant  need 


not  repeat  the  information,  but  need  only  refer  to  the  form  and  location  to 
incorporate  it  into  this  report    (It  is  likely  that  some  of  the  information 
requirea  by  this  report  has  been  provided  on  SF  424A  and  on  vanous 
budget  forms  accompanying  the  application  )  If  th's  report  requires 
information  beyond  that  provided  elsewhere  m  the  application  package, 
the  applicant  must  include  in  this  report  all  the  additional  information 
required 

Recipients  must  submit  an  update  report  for  any  change  m  previously 
disclosed  sources  and  uses  of  funds  as  providea  in  Section  i  D  5    above 


Notes: 

1 


the  Feoeral 


All  citations  are  to  24  CFR  Part  4,  which  was  publisheC  i 
Register  [Apnl  1 .  1996  at  63  Fed  Reg   14448  ] 
Assistance  means  any  contract,  grant  loan  cooperative  agreement  o^ 
other  form  of  assistance,  including  the  insurance  or  guarantee  o*  a  lean 
or  mortgage  that  is  provided  with  respect  to  a  specific  project  or 
activity  uncer  a  program  administered  by  the  Department    The  term 
does  not  include  contracts  such  as  procurements  contracts,  that  are 
subject  to  the  Fed  Acquisition  Regulation  (FARi  (48  CFR  Chapter  1  i 
See  24  CFR  §4  9  for  detailed  guidance  on  how  the  threshold  is 
calculated 

"Other  government  assistance"  is  defined  to  include  any  loan,  grant 
guarantee,  insurance,  payment,  rebate  subsidy,  credit  tax  benefit,  or 
any  other  form  of  direct  or  indirect  assistance  from  th.e  Federal 
government  (other  than  that  requested  from  HUD  in  the  application  j  a 
State,  or  a  unit  of  general  local  government,  or  any  agency  or 
instrumentality  thereof,  that  is.  or  is  expected  to  be  made,  available 
with  respect  to  the  project  or  activities  for  which  the  assistance  is 

sought. 

For  the  purpose  of  this  form  and  24  CFR  Part  4.  "person' means  an 
individual  (including  a  consultant,  lobbyist,  or  lawyer),  corporation 
company,  association,  authonty.  firm,  partnership  soaety.  State,  unit 
of  general  local  government,  or  other  government  entity,  or  agency 
thereof  (including  a  public  housing  agency).  Indian  tnbe.  and  any  other 
organization  or  group  of  people. 
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Logic  Model  Instructions 


U.S.  Department  of  Housing 
And  Urban  Development 
Office  of  Departmental  Grants 
Management  and  Oversight 


OMB  Approval  No  2535-01 14 
(exp  9/30/2003) 


The  public  reporting  burden  for  this  collection  of  information  for  the  Logic  Model  is  estimated  to 
average  2  hours  per  response  for  applicants,  including  the  time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  daU  needed,  and  completing  and  reviewing  the 
collection  of  information  and  preparing  the  application  package  for  submission  to  HUD.  HUD  may  not 
conduct,  and  a  person  is  not  required  to  respond  to,  a  collection  of  information  unless  the  collection 
displays  a  valid  control  number.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including  suggestions  to  reduce  this  burden,  to  the  Reports  Management 
Officer,  Paperwork  Reduction  Project,  in  the  Office  of  Information  Technology,  U.S.  Department  of 
Housing  and  Urban  Development,  Washington,  DC  20410-3600.  When  providing  comments,  please 
refer  to  OMB  Approval  No.  2535-01 14. 

The  information  submitted  in  response  to  the  Notice  of  Funding  Availability  for  the  Logic  Model  is 
subject  to  the  disclosure  requirements  of  the  Department  of  Housing  and  Urban  Development  Reform 
Act  of  1989  (Public  Law  101-235,  approved  December  15,  1989,  42  U.S.C.  3545). 


Instructions:  — 

Responses  to  rating  factor  five  should  be  in  this  format.  Your  response  should  be  in  bullet 
format  rather  than  narrative.  Please  read  each  NOFA  carefully  to  ensure  the  performance 
measures  requested  for  this  factor  are  reflected  on  the  logic  model  form. 

Program  Name:  The  HUD  funding  program  under  which  you  are  applying.  If  you  are 
applying  for  a  component  of  a  program  please  include  the  Program  Name  as  well  as  the 
Component  Name. 

Component  Name:  The  HUD  funding  program  under  which  you  are  applying. 

Column  1:  HUD's  Strategic  Goals.  Indicate  in  this  column  the  number  of  the  goal(s) 
that  y(^r  proposed  service  or  activity  is  designed  to  achieve.  HUD's  strategic  goals  are: 

1.  Increase  homeownership  opportunities. 

2.  Promote  decent  affordable  housing. 

3.  Strengthen  communities. 

4.  Ensure  equal  opportunity  in  housing. 

5.  Embrace  high  standards  of  ethics,  management,  and  accountability.  —  ^ 

6.  Promote  participation  of  grass-roots  faith-based  and  other  community-based 
organizations. 

Policy  Priority-.  Indicate  in  this  column  the  number  of  the  HUD  Policy  Pnority(ies),  if 
any,  your  proposed  service  or  activity  promotes.  Applicants  are  encouraged  to  undertake 
specific  activities  that  will  assist  the  Department  in  implementing  its  Policy  Priorities. 
HUD's  Policy  Priorities  are: 
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Providing  Increased  Homeownenship  and  Rental  Opportunities  for  Low-  and 

Moderate-Income  Persons.  Persons  uith  Disabilities,  the  Elderly.  Minorities,  and 

Families  with  Limited  English  Proficiency. 

Impro\ing  the  Qualitv  oi  Life  in  our  Nation's  Communities.  ' 

Encouraging  Accessible  Design  Features. 

Providing  Full  and  Equal  .Access  to  Grass-Roots  Faith-Based  and  Other 

Community-Based  Organi/atK)ns  in  HUD  Program  Implementation. 

Improving  Housing  Condition-,  in  (\ilonias. 

Increasing  Participation  of  Minontv  Serving  Institutions  in  HUD  Programs. 
''.    Increasing  Participation  in  Energv  Star. 
S.    Ending  Chronic  Homelcssness  in  Ten  '^'ears 


Column  2;    Problem,  Need,  or  Situation:   Proside  a  general  statement  of  need  that 

provides  the  rationale  for  the  proposed  service  or  activity. 

Column  3:    Service  or  .Activity:   Identity  the  activities  or  services  that  you  are 

undertaking  in  your  uork  plan,  v\hich  are  crucial  to  the  success  of  your  program.    Not 
every  activity  or  service  yields  a  direct  outcome. 

Column  4  and  Column  5:  Benchmarks:  These  columns  ask  you  to  identify 
benchmarks  that  will  be  used  in  measuring  the  progress  of  your  services  or  activities. 
Column  4  asks  for  specific  interim  or  final  products  (called  outputs)  that  you  establish  for 
vour  program's  services  or  activities    Column  5  should  identify  the  results  associated 
with  the  product  or  output    These  mav  be  numencal  measures  characterizing  the  results 
ot  a  program  activity,  service  or  intervention  and  are  used  to  measure  performance. 
These  outputs  should  lead  to  targets  lor  achievement  of  outcomes.  Results  should  be 
represented  bv  both  the  actual  f^  and  '"<  o\  the  goal  achieved. 

Column  4  Benchmarks/Output  (ioal:  Set  quantifiable  output  goals,  including 
timeframes  These  should  be  prt)ducts  or  intenm  products,  which  will  allow  you 
and  HI  D  to  monitor  and  assess  vour  prt)gress  in  achieving  your  program 

workpkin.  _  ^ 

Column  .•>     Benchmarky  Output  Result:   Report  actual  result  of  your 
benchmarks  The  actual  result  could  be  number  o\'  housing  units  developed  or 
rehabilitated,  jobs  created,  or  number  ot  persons  assisted.  Outputs  may  be  short, 

intermediate  or  long-term. 

Column  6  and  Colufiin  7:  Outcomes:  Column  6  and  Column  7  ask  you  to  report  on 
your  expected  and  actual  outcomes     the  ultimate  impact  you  hope  to  achieve.  Column  6 
asks  >ou  to  identify  outcomes  in  terms  ot  the  impact  on  the  community,  people's  lives, 
changes  in  economic  or  social  status,  etc  Column  7  asks  for  the  actual  result  of  the 
outcome  measure  listed  in  Column  6,  which  should  be  updated  as  applicable. 
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Column  6:  Outcomes/  Goals:  Identify  the  outcomes  that  resulted  in  broader 
impacts  for  individuals,  families/households,  and/or  the  community.  For  example, 
the  program  may  seek  to  improve  the  environmental  conditions  in  a  — 

neighborhood,  increase  affordable  housing,  increase  the  assets  of  a  low-income 
family,  or  improve  self-sufficiency. 

Proxy  Outcome(s):  Often  direct  measurement  of  the  intended  outcome  is  difficult 
or  even  impossible  --  to  measure.  In  these  cases,  applicants/grantees  should  use 
a  proxy  or  surrogate  measure  that  corresponds  with  the  desired  outcome.  For 
example,  improving  quality  of  life  in  a  neighborhood  could  be  measured  by  a 
proxy  indicator  such  as  increases  in  home  prices  or  decreases  in  cnme.  Training 
programs  could  be  measured  by  the  participant's  increased  wages  or  reading 
skills.  The  person  receiving  the  service  must  meet  eligibility  requirements  of  the 
program. 

Column  7:  Outcomes/Actual  Result:  Identify  specific  achievements  of  ~" 

outcomes  listed  in  Column  6. 

Column  8:  Measurement  Reporting  Tools:    (a)  List  the  tools  used  to  track  output  or 
outcome  information  (e.g.,  survey  instrument;  attendance  log;  case  report;  pre-post  test; 
waiting  list;  etc);  (b)  Identify  the  place  where  data  is  maintained,  e.g.  central  database; 
individual  case  records;  specialized  access  database,  tax  assessor  database;  local  precinct; 
other;  (c)  Identify  the  location,  e.g.  on-site;  subcontractor;  other;  (d)  Indicate  how  often 
data  is  required  to  be  collected,  who  will  collect  it  and  how  often  data  is  reported  to 
HUD;  and  (e)  Describe  methods  for  retrieving  data,  e.g.  data  from  case  records  is 
retrieved  manually,  data  is  maintained  in  an  automated  database.  This  tool  will  be 
available  for  HUD  review  and  monitoring  and  should  be  used  in  submitting  reporting 
information. 

Column  9:  Evaluation  Process:  Identify  the  methodology  you  will  periodically  use  to 
assess  your  success  in  meeting  your  benchmark  output  goals  and  output  results,  outcomes 
associated  to  the  achievement  of  the  purposes  of  the  program,  as  well  as  the  impact  that 
the  work  has  made  on  the  individuals  assisted,  the  community,  and  the  strategic  goals  of 
the  Department.  If  you  are  not  meeting  the  goals  and  results  projected  for  your 
performance  period,  the  evaluation  process  should  be  used  as  a  tool  to  ensure  that  you 
can  adjust  schedules,  timing,  or  business  practices  to  ensure  that  goals  are  met  within 
your  performance  period. 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Parts  1  and  20 
[Docket  No.  02N-0276] 

RIN0910-AC40 

Registration  of  Food  Facilities  Under 
the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002 

AGENCY:  Food  and  Drut^  .\dnuiu.-.trdtion. 
HHS 

ACTION:  Interim  final  rule. 


SUMMARY:  The  Food  and  Drug 
.Administration  (FDA)  is  issuing  an 
interim  final  regulation  that  requires 
domestic  and  foreign  facilities  that 
manufacture/ process,  pai  k,  or  hold  food 
for  human  or  animal  consumption  in 
the  L'njted  .States  to  register  with  FDA 
by  De<:ember  12.  2003.  The  interim  final 
rule  implements  \ht^  F'uhlic  Ht>alth 
StH:urity  and  Bioterrorism  Preparedness 
and  Response  .Act  of  2002  (the 
Bioterrorism  .At  t),  which  n-quires 
domestic  and  foreign  facilities  to 
register  witli  FD.A  bv  December  12. 
200.^.  even  in  the  absence  of  a  final 
regulatiim.  Registration  is  one  of  several 
tor)ls  that  will  enable  FD.\  to  act  (juicklv 
in  responding  to  a  threatened  or  actual 
terrorist  attack  on  the  U.S.  food  supply 
bv  giving  FDA  information  about 
facilities  that  nianufac  ture/process, 
pat  k.  or  hold  food  for  consumption  in 
the  Lnited  States   In  the  event  of  an 
outbreak  of  foodborne  illness,  such 
information  will  help  FDA  and  other 
authorities  determine  the  source  and 
cause  of  the  event.  In  addition,  the 
registration  information  will  enable 
FD.\  to  notify  (juk  kly  the  facilities  that 
might  be  affected  bv  the  outbreak. 
DATES:  rhis  interim  final  rule  is 
effei  tive  De(  ember  12.  2003.  Submit 
written  or  electronic  comments  bv 
December  24.  2nm 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslye  M.  Fraser.  Center  for  Food  Safetv 
and  .Applied  Nutrition  (HFS-4).  Food 
and  Drug  Administration.  5100  Paint 
Branch  Pkwv.,  College  Park.  MD  20740, 
.U)\-4iH-lA7H. 

ADDRESSES:  Sul)mi»  written  comments 
to  the  Divisiun  lit  Dockets  Management 
'HFA-3U5),  Food  and  Drug 
.Administration.  tH  U)  Fishers  Lane.  rm. 
lOHl.  RockviUe.  MD  208.52   Submit 
electronic  comments  to  http.// 
u-H-w'.  fda.  ^ov/dnckets/ecomments. 
SUPPLEMENTARY  INFORMATION: 


I  able  <if  (.onlents 

I  li.ii  k^iiHiml    (11(1  l,i'i;,il  .Xuthorilv 

II  Hij^hliKhi--    ■!  !lir  liitHPim  hi  rial  Rule  and 

Siuiuii.ir\  ..t  till-  Signifii  anl  ('hanges 
Made  to  the  Propus-.l  Kulr 
III.  Comments  on  the  l'rn()iise(i  Kulc 

A.  Genera!  Coinmeiiis 

B.  Foreign  Trade  Issues 

C.  Comments  on  "Uhi)  Musi  Register 
Under  This  Siilip.irl'"  (Propcjsed  !»  1.22.51 

D.  Comiuenls  uii  Who  is  Exempt  from 
This  Subpart?"  (Proposed  ^  1.22fi) 

E.  Comments  on  "What  Definitions  Ap(jlv 
to  This  .Siiliparl'"'  (Proposed  §  1.227) 

P.  Comments  on  When  .Must  You 

Register!"'  (Proposed  t)  1  2.iO) 
C.  Comments  on  "How  and  Where  IJo  You 

Register'"  (Proposed  *5  1  2:il) 
H   (Comments  nv.  What  Intormation  is 

Required  in  the  Registrntion '"  (Proposed 

§1.232) 
I.  Comments  on     What  Optional  Items  are 

Included  in  the  Retjisliritnui  Knrm'" 

(Proposed  i>  1  2.).?) 
).  (xjiiinients  on   "How  and  W  hen  Uo  You 

Update  Your  Registidlion  IntMrniation'' 

(Proposed  §  1  2.t4l 
k   Ctmiments  on  What  Other  Registration 

kequirer:ienls  Appl\  ''    (I'roposed 

§1  2401 
I.  Comments  on  What  Happens  it  You 

Fail  to  Kegister'"  (Proposed  «?  1.241) 
M.  t^omments  on  "Wli.it  Does  .Assignment 

of  d  Registration  .Number  Mean^' 

(Proposed  ^  1.242) 
N.  Comments  on  "Is  Food  Registration 

Information  .Available  to  the  Public'" 

(Proposed  §  1.24.f| 
IV'  Analysis  of  Econoniii   Iiii(iarfs 

.A.  Final  Regulatory  Impact  .Xnalvsis 
V  Final  Regulalor\  Flexibilit\  Analvsis 

VI.  Unfunded  Mandates 

VII.  Small  Business  Reguiatorv  Enton  eriient 
Fairne<;s  Act  (SBREFA)  Maior  Rule 

VIII.  Paperwork  Reduction  A(  t  of  I'J't'i 

IX.  Request  for  Comments 

X.  Analysis  of  Environmental  Impact 

XI.  Federalism 

XII.  References 

I.  Background  and  Legal  .Authoritv 

t)ii  Fel)riiar\  ,C  JODt  (tiH  FK  'tiVH]. 
FDA  and  the  Dep.ntment  of  the 
Treasury  jomtU  issued  ,i  iiroposed  rule 
requiring  certain  tood  t.ii  ilities  to 
register  with  FD.\    I'he  events  o| 
September  11,  21)0  1.  had  highlighted  the 
need  t(j  enhance  the  s.-t  uritv  of  the 
infrastructure  ol  the  lnited  States, 
including  the  food  siqipK    Congress  had 
responded  by  enacting  the  Bioterrorism 
Act  (Pub.  L.  107-188)',  which  was 
signed  info  law  nn  June  12.  2002.  The 
Biott-rrorism  Act  includes  a  provision  in 
title  III  (Protecting  Safety  and  Securitv 
of  Food  and  Drug  Supplv).  Subtitle  .A — 
Protection  n\  I'm  id  Supplv.  sertitjii  iOri. 
whi(  h  requires  the  Set  retarv  of  Health 
and  Human  Ser\  it  es  (the  Set  retarv)  to 
develop  a  regulation  to  recjuire  ilomestit: 
and  foreign  facilities  that  in.inufai  ture. 
process,  pack,  or  hold  fmid  tor 
consuiiniiioii  111  the  I  Hited  States  to 


register  with  FDA  by  December  12. 
2003.  The  provision  creates  section  415 
and  amends  sections  301  and  801  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  FD&C  Act)  (21  U.S.C.  331  and  381). 
The  Bioterrorism  Act  also  requires  FDA 
to  issue  regulations  mandating  prior 
notice  of  imported  food  shipments 
(section  307).  directs  FDA  to  issue 
regulatitms  regarding  the  maintenance 
of  certain  records  (section  306).  and 
grants  FDA  the  authority  to 
administratively  detain  food  (section 
303).  FDA  and  the  Department  of  the 
Treasury  have  jointly  published 
proposed  rules  implementing  section 
307  (68  FR  5428.  February  3.  2003),  and 
FDA  has  published  proposed  rules 
implementing  section  303  (68  FR  25242, 
May  9.  2003).  and  section  306  (68  FR 
25188.  May  9.  2003),  The  prior  notice 
interim  final  rule  appears  elsewhere  in 
this  issue  of  the  Federal  Register. 

The  major  components  of  section  305 
of  the  Bioterrorism  Act  are  as  follows: 

•  The  ow  ner.  operator,  or  agent  in 
charge  of  a  facility  is  responsible  for  the 
submission  of  a  rtigistration  to  FDA: 

•  Each  facility  must  be  separately 
registered  and  the  registration  must 
include  the  name  and  address  of  the 
fai:ilitv,  and  all  trade  names  under 
vvhit:h  the  registrant  conducts  business 
from  that  facility.  The  registration  for 
ft)reign  facilities  also  must  include  the 
name  of  the  U.S.  agent  for  the  facility; 

•  FDA  also  may  require  each 
registration  to  include  the  general  food 
tategory  (as  iilentified  under  §  170.3  (21 
(;FR  170.3))  of  the  food  manufactured. 
proc:essed.  packed,  or  held  at  the 
facility,  if  FDA  determines  through 
guidance  that  this  submission  is 
necessary.  FDA  issued  guidance  on  luly 
17,  2003  (68  FR  42415).  available  at 
http://H'ww.fdn.gov/oc/bioterronsm/ 
hioiicthtml.  that  concluded  that 
information  .'.btuit  food  product 
i:ategories  is  necessary  for  a  quick, 
aci:urate.  anti  focused  response  to  an 
ai:tual  or  potential  bioterrorist  incident 
or  other  food-related  emergency: 

•  Foreign  facilities  that  manufacture/ 
process,  pack,  or  hold  food  that  is 
exported  for  consumption  in  the  United 
States  are  retjuired  to  register  unless  the 
food  untlergoes  further  prticessing  or 
pai;kaging  at  another  facility  outside  the 
I  'nited  States: 

•  Establishments  excluded  from  the 
registration  requirement  are  farms, 
restaurants  and  other  retail  food 
establishments.  nonprt)fit  fot)d 
establishments,  and  fishing  vt^ssels 
(except  those  engaged  in  processing  as 
defined  in  tj  123.3(k)  (21  CFR  123.3(k)): 

•  FID.A  shall  notify  the  registrant 
when  it  has  received  the  registration 
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and  assign  a  unique  registration  number 
to  (!ach  registered  faciUty: 

•  FDA  mav  encourage  electronic 
registration:  ^ 

•  Rngistered  facilities  must  notify 
FDA  in  a  timely  manner  of  changes  to 
their  registration  information; 

•  FDA  is  required  to  compile  and 
maintain  an  up-to-date  list  of  registered 
facilities;  and 

•  FDA's  list  of  facilities  and 
registration  documents  are  not  subject  to 
public  disclosure  under  5  U.S.C  552 
(the  Freedom  of  Information  Act). 
Information  derived  from  this  list  or 
these  documents  is  also  not  subject  to 
such  disclosure  to  the  extent  that  it 
discloses  the  identity  or  location  of  a 
specific  registered  facility. 

In  addition  to  section  305  of  the 
Bioterrorism  Act,  FDA  is  relying  on 
section  701(a)  and  (b)  of  the  FD&C  Act 
(21  U.S.C.  371(a)  and  (b))  in  issuing  this 
interim  final  rule.  Section  701(a) 
authorizes  the  agency  to  issue 
regulations  for  the  efficient  enforcement 
of  the  act,  while  section  701(b)  of  the 
FD&C  Act  authorizes  FDA  and  the 
Department  of  Treasury  jointly  to 
prescribe  regulations  for  the  efficient 
enforcement  of  section  801  of  the  FD&C 
Act  (21  U.S.C.  381). 

This  interim  final  rule  implements  the 
food  facility  registration  requirements  in 
section  305  of  the  Bioterrorism  Act. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  issuing  an  interim  final 
rule  implementing  section  307  (prior 
notice  of  imported  food).  The  two 
interim  final  rules  published  in  this 
issue  of  the  Federal  Register,  as  well  as 
the  regulations  FDA  will  issue  to 
implement  section  306  (recordkeeping/ 
records  access)  and  section  303 
(administrative  detention)  of  the 
Bioterrorism  Act.  will  help  FDA  act 
quickly  in  responding  to  a  threatened  or 
actual  bioterrorist  attack  on  the  U.S. 
food  supply  or  to  other  food-related 
emergencies.  Registration  will  provide 
FDA  with  information  about  facilities 
that  manufacture/process,  pack,  or  hold 
food  for  consumption  in  the  United 
States.  In  the  event  of  an  outbreak  of 
foodbome  illness,  such  information  will 
help  FDA  and  other  authorities 
determine  the  source  and  cause  of  the 
event.  In  addition,  the  registration 
information  will  enable  FDA  to  notify 
more  quickly  the  facilities  that  might  be 
affected  by  the  outbreak.  In  developing 
this  interim  final  rule,  FDA  has 
complied  with  its  international  trade 
obligations,  including  the  applicable 
World  Trade  Organization  (WTO) 
agreements  and  the  North  American 
Free  Trade  Agreement  (NAFTA). 


11.  Highlights  of  the  Interim  Final  Rule 
and  Summary  of  the  Significant 
Changes  Made  to  the  Proposed  Rule 

A.  The  Highlights  of  This  Interim  Fmcii 
Rule  Arc  Described  Briefly  Below  and 
Are  Discussed  in  More  Detail  Later  in 
the  Preamble 

The  highlights  of  this  interim  final 
rule  are  as  follows: 

•  The  owner,  operator,  or  agent  in 
charge  of  a  facility  engaged  in 
manufacturing/processing,  packing,  or 
holding  food  for  consumption  in  the 
United  States  by  humans  or  animals  is 
responsible  for  registering  the  facility 
with  FDA: 

•  The  owner,  operator,  or  agent  in 
charge  of  a  facility  that  is  required  to 
register  may  authorize  an  individual  to 
submit  the  facility's  registration  to  FDA: 

•  Facilities  covered  under  this  rule 
must  be  registered  by  December  12. 
2003: 

•  A  foreign  facility  is  exempt  fr(jm 
registering  if  food  from  the  facility 
undergoes  further  processing  or 
packaging  by  another  facility  outside  the 
United  States.  The  facility  is  not  exempt 
from  registration  if  the  processing  or 
packaging  activities  of  the  subsequent 
facility  are  limited  to  affixing  a  label  to 

a  package  or  other  de  minimis  activity. 
The  facility  that  conducts  the  de 
minimis  activity  also  must  register: 

•  The  following  domestic  and  foreign 
facilities  are  also  exempt  from 
registration:  Farms:  restaurants  and 
other  retail  food  establishments: 
nonprofit  food  facilities  that  prepare  or 
serve  food  directly  to  the  consumer  or 
otherwise  provide  food  or  meals  for 
consumption  by  humans  or  animals  in 
the  United  States:  fi.'^hing  vessels  not 
engaged  in  processing  as  defined  in 

§  123. 3(k):  and  facilities  regulated 
exclusively,  throughout  the  entire 
facility,  by  the  U.S.  Department  of 
Agriculture  (USDA)  under  the  Federal 
Meat  Inspection  Act  (21  U.S.C.  601  et 
seqX  the  Poultry  Products  Inspection 
Act  (21  U.S.C.  451  et  seq.].  or  the  Egg 
Products  Inspection  Act  (21  U.S.C.  1031 
et  seq.): 

•  Registrants  must  use  Form  3537  to 
register.  This  form  is  available  either  on 
the  Internet  (see  address  below)  or  via 
mail  or  phone  request.  FDA  will  begin 
processing  paper  registrations  on 
October  16,  2003.  Registrants  must  use 
Form  3537a  to  cancel  their  registration; 

•  FDA  strongly  encourages  electronic 
registration,  which  will  be  quicker  and 
more  convenient  for  both  facilities  and 
FDA  than  registration  by  mail  or  CD- 
ROM; 

•  To  register  electronically,  beginning 
on  October  16,  2003,  a  registrant  may 
visit  http://www.fda.gov/furls,  which  is 


available  for  registration  24  hours  a  day. 
7  davs  a  week.  This  Web  site  is  available 
from  wherever  the  Internet  is  accessible, 
including  libraries,  copy  centers, 
.schools,  and  Internet  cafes,  as  well  as 
through  a  foreign  facility's  U.S.  agent  or 
other  authorized  individual  if  the 
facility  makes  such  arrangements: 

•  Regardless  of  the  mode  of 
submission  (electronic,  paper,  or  CD- 
ROM),  each  registration  must  include 
the  name  and  contact  information  for 
the  facility  and  its  parent  companv  (if 
applicable):  all  trade  names  the  facility 
uses:  applicable  food  product  categories 
as  identified  in  4?  170.3  of  this  chapter: 

a  statement  certif\ing  that  the 
information  submitted  is  true  and 
accurate  and  that  the  person  submitting 
the  registraticm  is  autborized  by  the 
facility  to  register  on  its  behalf:  and  if 
a  foreign  facility,  the  name  of  and 
contact  information  for  the  facility's 
U.S.  agent.  A  domestic  facility  must 
provide  emergency  contact  information; 

•  No  registration  fee  is  required; 

•  Updates  to  registration  information 
or  cancellation  of  registration  must  be 
submitted  within  60  calendar  days  of 
any  change  to  any  of  the  required 
information  previously  submitted: 

•  Failure  of  a  domestic  or  foreign 
facility  to  register,  update,  or  cancel  its 
registration  in  accordance  with  this 
regulation  is  a  prohibited  act  under 
section  301(dd)  of  the  FD&C  Act: 

•  The  disposition  of  food  imported  or 
offered  for  import  from  an  unregistered 
foreign  facility  will  be  governed  by  the 

-  procedures  set  out  in  subpart  I  of  this 
part  1  (21  CFR  part  1]  (Prior  Notice  of 
Imported  Food);  and 

•  Assignment  of  a  registration 
number  to  a  facility  means  that  the 
facility  is  registered  with  FDA. 
Assignment  of  a  registration  number 
does  not  in  any  way  convey  FDA's 
approval  or  endorsement  of  a  facility  or 
its  products. 

B.  Significant  Changes  Made  to  the 
Proposed  Rule 

The  significant  changes  FDA  made  to 
the  proposed  rule  are  as  follows: 

•  The  interim  final  rule  provides  that 
private  residences  of  individuals  and 
nonbottled  water  drinking  water 
collection  and  distribution 
establishments  and  structures  are  not 
facilities  and,  therefore,  are  not  required 
to  register: 

•  The  interim  final  rule  clarifies  that 
transport  vehicles  are  not  facilities  if 
they  hold  food  only  in  the  usual  course 
of  business  as  carriers: 

•  The  definition  of  farm  now  states 
that  washing,  trimming  of  outer  leaves, 
and  cooling  produce  are  part  of 
harvesting; 
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•  The  definition  of  farm  now  includes 
facilities  that  pack  or  hold  food, 
provided  that  all  food  used  in  such 
activities  is  grown,  raised,  or  consumed 
on  that  farm  or  another  farm  under  the 
same  ownership, 

•  The  definition  of  food  ior  purposes 
of  the  Bioterrorism  Act  excludes  food 
contact  substances  as  defined  in  section 
40y(h)(6)  of  the  FD&C  Act  (21  U.S.C. 
348(h)(6))  and  pesticides  as  defined  in 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFR.'X),  7  U.S.C. 
136(u); 

•  Packaging  (when  used  as  a  verb)  has 
been  defined  and  means  "placing  food 
into  the  container  that  directlv  contacts 
the  food  and  that  the  consumer 
receives;" 

•  The  definition  of  "retail  food 
establishment"  has  been  revised  to 

an  establishment  that  sells  food  products 
directly  to  consumers  as  its  primary  function 
A  retail  establishment  may  manufacture/ 
process,  pack,  or  hold  food  il  the 
establishment  s  primary  fiimtion  is  to  sell 
from  that  establishment  food  that  it 
manufactures/ processes,  packs,  or  holds 
directly  to  consumers.  A  retail  food 
establishments  primary  function  is  to  sell 
food  direc  tlv  to  consumers  if  the  annual 
monetary  yalue  of  sales  of  food  products 
directly  to  the  consumers  e.xceeds  the  annual 
monetary  yalue  of  sales  of  food  products  to 
all  other  buyers  The  term  consumers'  does 
not  include  businesses  A  retail  food 
establishment  includes  grocery  stores, 
convenience  stores,  and  vending  machine 
locations. 

•  FDA  has  added  a  definition  for 
"trade  name"  as  "the  name  or  names 
under  which  the  facilitv  cunducts 
business,  or  additional  names  by  which 
the  facilitv  is  known  .-K  trade  name  is 
associated  with  a  facilitv.  and  a  brand 
name  is  associated  with  a  product;" 

•  FDA  has  determined  that  it  will 
contact  the  foreign  facility's  U.S.  agent 
when  an  emergency  occurs,  unless  the 
registration  specifies  another  emergency 
contact  under  §  1.233(b); 

•  FDA  is  clarifving  that  having  a 
single  U.S.  agent  for  FDA  registration 
purposes  does  not  preclude  facilities 
from  having  multiple  agents  (such  as 
foreign  suppliers)  for  other  business 
purposes  A  firm's  commercial  business 
in  the  United  States  need  not  be 
conducted  through  the  US  agent 
designated  for  purposes  of  registration, 

•  FDA  is  allowing  registrants  to 
submit  their  registrations  by  fax  or  CD- 
ROM,  which  FDA  will  enter  into  its 
registration  system,  along  with  the 
mailed  submissions,  as  soon  as 
practicable,  in  the  order  received; 

•  FDA  has  changed  the  timeframe  in 
which  registrants  must  update  their 
registrations  from  30  days  to  within  60 


days  of  any  change  in  the  required 
information: 

•  FDA  has  deleted  the  requirement  to 
update  optional  information  previously 
submitted,  but  encourages  facilities  to 
do  so  voluntarily;  and 

•  FDA  has  clarified  that  if  a  facility 
has  a  new  owner,  the  former  owner 
must  submit  a  cancellation  within  60 
calendar  davs  of  the  change  and  the  new- 
owner  must  re-register  the  facilitv. 

•  FDA  now  provides  that  the  failure 
of  an  owner,  operator,  or  agent  in  charge 
of  a  facility  governed  by  this  interim 
final  rule  to  register  such  facility, 
update  required  elements  of  its 
registration,  or  cancel  its  rsgistration.  is 
a  prohibited  act  under  section  301  (dd) 
of  the  FD&C  Act  (21  U.S.C.  331(dd)). 

III.  Comments  on  the  Proposed  Rule 

FDA  received  approximately  350 
submissions  in  response  to  the  proposed 
rule,  which  raised  almo.st  200  major 
issues.  To  make  it  easier  to  identify 
comments  and  FDA's  responses  to  the 
comments,  the  word  "(Comment"  will 
appear  in  p.ut'ntheses  before  the 
description  of  the  lomment,  and  the 
word  "Response"  will  appear  in 
parentheses  before  FDA's  response.  FDA 
has  also  numbered  each  comment  to 
make  it  easier  to  identify  a  particular 
comment.  The  number  assigned  to  each 
comment  is  purelv  for  organizational 
purposes  and  does  not  signifv  the 
comment's  value  or  importance  or  the 
order  in  which  it  was  submitted. 

A.  General  CoiDint^nts 

(Comment  1)  Most  commenters  state 
that  they  generallv  sup[)ort  protection  of 
the  U.S.  food  supply  under  the 
Bioterrorism  Act  Although  some 
commenters  assert  tliat  \hr  proposed 
rule  shiiulii  he  amended  to  reflect  more 
accur,itfl\  iiulustrv  practices,  (jther 
coininenters  believe  the  regulation 
should  be  strengthened  to  ensure  that 
FDA  has  all  the  information  required  to 
identify  foods  that  mav  pose  a  health  or 
security  threat  Other  commenters 
question  how  the  interim  final  rule 
would  enhance  FDA's  ability  to  improve 
food  safety  and  whether  the  benefits 
outweigh  the  costs 

Some  commenters  argue  that  the 
proposed  regulation  should  either  be 
repniposed  or  not  implemented  at  all. 
These  commenters  claim  that  the 
proposed  rule  is  seriously  flawed. 
undulv  burdensome,  and  will 
unneiessarily  interfere  with  trade.  Some 
of  these  commenters  also  aigue  that 
FDA  already  has  complete  information 
to  allow  for  identification  of  and  quick 
communication  with,  affected  facilities 
before  a  shipment  is  introduced  into 
U.S.  commerce. 


(Response)  In  response  to  the 
comments  regarding  reproposing  or  not 
implementing  the  rule,  these  options  are 
not  available  to  FDA  under  the 
Bioterrorism  Act.  because  that  act 
requires  FDA  to  "promulgata  proposed 
and  final  regulations  for  the  requirement 
of  registration"  by  December  12.  2003, 
The  Bioterrorism  Act  further  states  that 
the  registration  requirement  takes  effect 
on  December  12.  2003.  even  if  FDA  does 
not  have  a  final  regulation  in  effect  by 
the  deadline.  FDA  believes  that  both  the 
proposed  rule  and  this  interim  final  rule 
properly  implement  section  305  of  the 
Bioterrorism  Act.  and  thus,  there  is  no 
need  to  repropose  the  regulation. 
Further,  based  on  the  many  comments 
supporting  the  proposed  regulation  as 
well  as  those  comments  suggesting 
limited  changes  to  the  rule  as  proposed, 
FDA  disagrees  that  the  proposed 
regulation  is  so  flawed  that  reproposal 
is  required. 

FDA  is  aware  that  the  registration 
regulation  may  alter  industry  practices 
to  some  extent.  In  enacting  the 
Bioterrorism  Act,  Congress  determined 
that  registration  with  FDA  was 
necessary  to  respond  to  bioterrorism 
and  other  food-related  emergencies. 
Registration  will  give  FDA  information 
it  does  not  currently  have  about 
facilities  that  manufacture/process, 
pack,  or  hold  food  for  consumption  in 
the  United  States,  and  current  contact 
information  for  all  of  these  facilities. 
FDA  will  be  able  to  use  this  information 
to  target  its  contacts  to  both  domestic 
and  foreign  facilities  in  the  event  of  a 
bioterrorist  threat  or  other  food-related 
emergency.  Information  about  food 
product  categories  will  permit  FDA  to 
screen  food  imports  more  carefully 
because  the  agency  will  be  able  to  match 
a  registrant's  food  product  categor\'  with 
the  product  code  and  common  or  usual 
or  market  name  submitted  as  part  of  a 
prior  notice  (21  CFR  part  1,  subpart  1), 
Registration  will  also  give  FDA 
information  that  we  can  use  to  focus 
and  better  utilize  the  agency's  limited 
inspection  resources. 

Registering  with  FDA  creates  an 
information  trail,  which  would,  even  if 
the  information  in  the  registration  were 
falsified,  provide  evidence  that  could 
link  the  registration  to  the  registrant.  By 
creating  this  paper  trail,  persons  in  the 
food  supply  chain  who  might 
intentionally  contaminate  food  may  be 
deterred  by  the  creation  of  additional 
evidence  that  might  be  used  against 
them.  Persons  who  might  intentionally 
contaminate  the  food  supply  but  refuse 
to  register  would  be  subject  to  criminal 
and  civil  sanctions  and  would  risk 
having  their  product,  if  imported,  held 
at  the  port. 
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To  alleviate  some  of  the  burden 
registration  may  impose  on  industry, 
FDA  has  modified  some  of  the  elements 
of  registration,  including  emergency 
contact  information;  the  definitions  for 
■farm."  "facility,"  and  "retail  food 
establishment,"  and  the  timing  for 
submitting  updates  to  FDA  when 
required  elements  in  a  registration 
change.  These  changes  will  be  discussed 
in  the  appropriate  sections  later  in  this 
document. 

FDA  also  believes  that  its  electronic 
registration  system  will  make 
registration  an  efficient  and 
straightforward  process.  FDA  has 
received  positive  comments  from 
stakeholders  who  attended  FDA's 
preliminary  demonstrations  of  the 
electronic  prototype  registration  system. 

(Comment  2)  Some  commenters 
request  that  FDA  include  a  provision  in 
the  interim  final  rule  that  permits  the 
agency  to  amend  the  system  quickly  to 
respond  to  flaws  in  the  rule  discovered 
through  practice.  Some  of  these 
commenters  state  that  this  arrangement 
would  be  especially  helpful  for 
countries  that  are  able  to  reach  a  more 
efficient  or  effective  registration 
arrangement  with  FDA  that  reflects 
actual  reductions  in  risks  through  such 
arrangements. 

(Response)  FDA  always  has  the  option 
to  amend  its  regulations  if  the  agency 
believes  that  improvements  would  serve 
the  public  interest,  and  interested 
persons  may  request  such  modification 
bv  following  the  procedures  in  21  CFR 
10.30.  regarding  citizen  petitions.  The 
process  for  any  amendment  to  an 
existing  FDA  regulation  must  conform 
to  the  requirements  of  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  551-559).  Notably,  section  553  of 
the  APA  provides  a  process  for  issuing 
a  final  mle  in  an  expedited  timeframe 
if  certain  conditions  are  met. 
Importantly,  however,  FDA  can  only 
amend  the  interim  final  registration  rule 
consistent  with  the  requirements  in  the 
Bioterrorism  Act. 

(Comment  3)  FDA  received  several 
comments  about  the  need  for  outreach 
efforts  regarding  the  registration 
requirement.  Some  commenters 
encourage  FDA  to  facilitate  education 
regarding  the  new  rule  and  to  provide 
foreign  facilities  with  information 
necessar\'  to  maintain  the  flow  of  trade 
to  the  United  States.  Other  commenters 
encourage  FDA  to  develop  clear, 
definitive  statements  that  outline 
registration  requirements  in  a  simple 
maimer.  Some  commenters  ask  about 
the  role  of  States  in  the  outreach 
strategy-  One  conunenter  recommends 
that  FDA  reach  out  to  State  agencies  and 
the  relevant  media  to  ensure  that  all 


affected  industries  are  aware  of  the 
registration  requirement.  Finally,  some 
conunenters  request  that  FDA  establish 
consultation  services  staffed  with  both 
English  and  foreign  language  speakers  to 
answer  questions  about  the  registration 
system  and  requirements  and  to  give 
technical  assistance  to  help  foreign 
facilities  meet  the  requirements  of  the 
regulation. 

(Response)  FDA  conducted  extensive 
outreach  on  the  proposed  registration 
rule,  including  having  relevant  FDA 
staff  attend  6  international  meetings  and 
over  100  domestic  meetings  to  ensure 
that  affected  parties  were  aware  of  the 
Bioterrorism  Act  registration 
requirement.  On  January  29,  2003.  FDA 
held  a  public  meeting  (via  satellite 
downlink)  to  discuss  the  registration 
and  prior  notice  proposed  rules.  (See  68 
FR  1568,  Januar\'  13.  2003.  or  http:// 
www.accessdata  .fda.gov/scripts/oc/ 
ohrms/advdisplay.cfm.]  Nearly  1,000 
participants  in  North  and  South 
America  and  the  Caribbean  viewed  that 
live  broadcast.  The  meeting  was  later 
rebroadcast  to  Europe,  Asia.  Africa,  and 
the  Pacific  (areas  in  different  time 
zones).  FDA  has  also  provided 
transcripts  of  the  broadcast  in  English, 
French,  and  Spanish  (the  three  official 
WTO  languages)  on  the  agency's  Web 
site.  In  addition  to  this  outreach  to  the 
affected  industry,  FDA  has  conducted 
outreach  on  the  proposed  rule  to  States. 

FDA  plans  similar  outreach  directed 
to  both  domestic  and  international 
stakeholders  following  publication  of 
the  interim  final  rules  implementing  the 
registration  and  prior  notic.e  provisions 
of  the  Bioterrorism  Act.  Our  outreach 
will  include: 

•  Dissemination  of  materials  to  guide 
affected  domestic  and  international  food 
facilities  through  the  new  processes 
established  to  implement  the 
registration  and  prior  notice 
requirements  of  the  Bioterrorism  Act; 

•  A  satellite  downlink  video 
broadcast  and  a  series  of 
videoconferences  to  various  regions  of 
the  world; 

•  Materials  and  events  for  the  media: 

•  Domestic  outreach  meetings  to 
States  and  industry: 

•  International  outreach  to  U.S. 
trading  partners; 

•  Online  assistance  to  registrants: 

•  Presentations  by  FDA  officials  and 
exhibits  at  professional  and  trade 
conferences  and  meetings  to  inform 
industry  and  State  and  local  government 
representatives  of  the  new  regulations 
and  their  requirements:  and 

•  Cooperative  arrangements  with 
Customs  and  Border  Protection  (CBP) 
and  other  Federal  agencies  to  ensure 
that  information  on  the  final  regulations 


and  their  requirements  is  disseminated 
to  affected  companies  and  individuals. 

More  specifics  regarding  each  of  these 
will  be  included  on  FDA's  Web  site  at 
h  ttp://ivvy\v.fda  .gcv/oc/hioterrorism/ 
bioact.html. 

FDA  will  notif\'  the  WTO  of  these 
regulations.  In  addition,  shortly  after 
publication  of  this  interim  final  rule. 
FDA  will  begin  disseminating  at  the 
U.S.  ports  of  enfr>'  flyers  and  posters 
summarizing  the  new  requirements  and 
informing  representatives  of  affected 
facilities  how  to  register  and  provide 
prior  notice  to  FDA. 

(Comment  4)  One  commenter  suggests 
that  FDA  should  utilize  State  resources 
tc  cross-reference  with  its  registration 
database.  This  commenter  suggests  that 
FDA  supply  States  with  copies  of 
registration  forms  that  the  State 
inspectors  can  give  to  local  facilities 
during  routine  inspections,  but  cautions 
that  FDA  should  supply  the  forms  so  as 
not  to  deplete  State  funds. 

(Response)  FDA  agrees  with  the 
commenter's  suggestion  that  FDA 
should  use  State  resources  to  cross- 
reference  registrations,  and  will  work 
with  States  to  do  so.  FDA  believes 
working  in  cooperation  with  our  State 
partners  will  enhance  our  collective 
ability  to  protect  the  safety  of  the  U.S. 
food  supply,  and  our  ability  to  work 
with  facilities  in  the  event  of  an  actual 
or  potential  threat  against  a  facility  or 
food  product.  FDA  acknowledges  the 
suggestion  that  the  agency  should 
supply  States  with  copies  of  the  FDA 
registration  form  for  distribution  to 
potential  registrants.  However,  because 
FDA  is  trying  to  encourage  as  many 
registrants  as  possible  to  register 
electronically.  FDA  intends  to  make 
paper  forms  available  only  through  the 
methods  described  in  this  rule.  FDA 
intends  to  work  with  States  to 
disseminate  information  about  the 
Federal  registration  requirements. 

B.  Foreign  Trade  Issues 

(Comment  5)  Some  commenters 
questioned  the  consistency  of  the 
proposed  regulation  with  U.S. 
obligations  under  the  NAFTA  and 
various  WTO  agreements. 

(Response)  FDA  is  aware  of  the 
international  trade  obligations  of  the 
United  States  and  has  considered  these 
obligations  throughout  the  rulemaking 
process  for  this  regulation.  As  noted 
below,  FDA  believes  that  these 
regulations  are  consistent  with  these 
international  trade  obligations. 

(Comment  6)  Some  commenters 
asserted  that  the  proposed  regulation  is 
burdensome,  costly,  discriminator)-,  and 
will  have  a  negative  impact  on  foreign 
trade. 
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(Kcsponsf)  In  drattrng  thf  inti.Tim 
tuidl  ruU'.  FDA  structured  the  rule  to  be 
(  oiisistfMit  with  tht'  statutorv  mar.dates 
nf  the  Bioternirisni  At  t  and.  at  the  sann' 
timt'.  ti)  reduce  the  costs  associated  with 
I onipliance.  As  tiiscussed  in  mure  detail 
later  in  the  preamble.  FDA  carefuUv 
considered  cnrnnients  received 
regarding  the  burden  imposed  by  the 
proposed  rulf,  iiu  hiding  its  impact  on 
international  trade  The  agenf:v  has 
made  a  number  ol  changes  in  the 
intiTim  final  rule  that  are  both 
cuuMstent  with  FDA's  statutory 
mandate  and  that  will  make  it  easier 
and  less  costh  tnr  ( ost-red  facilities 
(foreign  or  dome-,tit  i  to  register  In 
addition,  the  interim  final  rule  exempts 
certain  establishments  from  the 
registration  requirement  that,  under  thf 
rule  as  proposed,  would  hrfv>'  t)een 
required  to  r':»gister   For  example: 

•  FDA  has  changed  the  definition  of 
"food"  for  purposes  of  the  Bi(iterrorism 
Act  to  exclude  food  contact  ^llbstances 
as  defined  in  section  409(h)(6)  of  the 
FD&C  Act  and  pesticides  as  defined  in 
FIFR.A  (7  U.S.C.  136(u)). 

•  FDA  ha^  broadenefl  the  definition 
of    farm  '  to  inc:lutie  the  activities  of 
harvesting,  and  the  rule  considers 
washing,  trimming  of  outer  leaves,  and 
cooling  of  crops  on  a  farm  to  be 
harvesting.  Also,  in  the  interim  final 
rule,    farm"  includes  facilities  that  pack 
or  hold  food,  provided  that  all  food  used 
in  such  activities  is  grown,  raised,  or 
consumed  on  that  farm  or  another  farm 
under  the  same  ownership. 

•  FDA  is  clarif\ing  that  having  a 
single  U.S.  agent  for  FI3.\  registration 
purposes  does  not  preclude  facilities 
from  having  multiple  agents  (such  as 
foreign  suppliers)  for  other  business 
purposes. 

•  The  interim  final  rule  allows 
registrants  to  submit  their  registrations 
by  fax  or  CD-ROM.  which  FDA  will 
enter  into  its  registration  svstem.  along 
with  the  mailed  submissions,  as  soon  as 
practicable,  in  the  order  received. 

•  FDA  has  extended  the  timeframe  in 
which  registrants  must  update  their 
registrations  from  \0  to  60  days  of  anv 
change  in  the  required  information. 

•  FDA  has  deleted  the  requirement  to 
update  optional  information  previously 
submitff'd 

C.  Comnjents  on  [Vho  Must  Register 
Under  This  Subpart:'  I  Proposed  §  1.225) 

(Comment  7)  Some  commenters 
disputed  the  statement  in  the  proposed 
rule  that  liindividual  honu's  are  not 
subject  to  the  regulation  it  the  food  that 
is  manufacturnd  processed,  packed,  or 
held  in  the  honu'  does  not  enter 
commerce  "  (68  FR  5378).  These 
commenters  argue  that  under  this 


limited  exclusion  for  homes, 
individuals,  such  as  Girl  Scout  and  Bov 
S( out  \olunteer  parents,  individuals 
who  prefiare  food  m  their  homes  for 
funi  tioiis  -,u(  h  as  church  bake  sales,  and 
indi\  idu.ils  who  lemporarilv  store  food 
in  thi'ir  liomt's  ,is  sales  samples  or  small 
inventorK's  of  [irodiu  t  for  deli\'er\'  to 
rural  retailers  would  be  recjuired  to 
register  because  thev  often  hold  in  their 
homes  food  produ(  ts  destined  for 
further  inovemt'Ut  through  commerce. 
I'iic  I  winnienti'is  .irgue  that  the 
iiioteiTorisin  .\i  t  does  not  mention 
induidual  n'sidfiii  -'s  in  the  scop*'  of 
ta(  ilities  that  manufacture,  process, 
pack,  or  hoki  food  and  asserts  that 
Congress  did  not  intend  that  the 
r>'gistr,ition  reijuirements  compel 
'  irdinar\  (  iti/,i'n>  to  register  their 
[I'Mdences.  and  that  including 
ifMdfnces  would  not  give  l"DA  anv 
l^etul  or  actionable  information.  This 
{ luiimenter  ( luuludes  that  FDA  ■  hould 
e\plic:itlv  exempt  individual  residtmces 
under  all  circumstances 

(Response)  FDA  has  cMincluded  that 
private  individual  residenctvs  are  not 
"facilities"  for  purposes  of  the 
registration  provision  of  the 
Bioterrorism  Act.  I'nder  the 
Bioterrorism  Act,  the  term  "facility" 
includes  "any  factory,  warehouse,  or 
establishment."  C^ongress  did  not 
specify  any  definition  for  these  terms 
Under  their  ciimrnon  meanings,  the 
term>  i  an  iiu  lude  private  residences. 
For  example,  act  ording  to  Webster's  II 
New  Riverside  Universitv  Dictionarv 
(1994).  the  most  relevant  definition  of 
"establishment"  is  "a  business  firm. 
club,  institution,  or  residence,  including 
its  possessions  and  emplovees." 
However,  "(i|n  determining  whether 
Congress  has  specificalh  addrtjssed  the 
question  at  issue,  the  i  ourt  should  not 
confine  itself  to  examining  a  particular 
statutory  provision  in  isolation  '    '    'It 
is  a  "fundamental  (  anon  of  st.ituli  r\ 
construction  that  the  wt)rds  of  a  statute 
must  be  read  in  their  context  and  with 
a  view  to  their  plai  f  in  tfie  overall 
statutory  scheme."   hll\  \    Broivn  S- 
Williomson  Tohuccu  Corp  .  529  U.S. 
120.121  (2000).  Other  parts  of  the 
registration  provisions  in  section  ■Wry  of 
the  FD&C  A(  t  indicate  that  Congress 
only  intendt;d  businesses  to  register. 
and  raise  a  question  as  to  whether 
Congress  intended  that  privatf- 
individual  resid.'iK cs,  even  though  food 
is  raanufai  tur"d  pn  k  fssed.  packed,  or 
held  at  such  reMili'm  I's.  be  considered 
facilities.  For  instaiK  i\  a  registrant  is 
required  to  submit    the  name  and 
address  of  ea<  h  facility  at  which,  and  all 
trade  names  under  which,  the  registrant 
conduit-,  business  *    *    *  •■(21  U.S.C. 


350d(a){2)).  Thus  it  is  unclear  whether 
Congress  intended  all  individual  private 
residences  at  which  food  is 
manufactured/processed,  packed,  or 
held  to  be  included  in  the  term 
"facility."  Furthermore,  the  requirement 
that  a  facility  submit  its  "name"  as  well 
as  its  "trade  names"  raises  a  question  as 
to  whether  Congress  intended  "facility" 
to  include  private  individual  residences 
since  it  is  unlikely  that  a  home  would 
have  a  nam.e  or  a  trade  name.  Where  the 
words  of  the  statute  are  ambiguous,  an 
agency  may  make  a  reasonable 
interpretation  of  the  statute.  Chexron. 
I  'SA.  Inc.  V.  XRDC.  Inc..  467  U.S.  837. 
842-843  (1984):  Broun  &■  Williamson. 
supra,  at  132. 

Consistent  with  the  language  of 
section  415(a)(2)  discussed  previouslv. 
the  agency  concludes  that  interpreting 
the  term  "facility"  to  exclude  private 
individual  residences  is  a  reasonable 
construction  for  purposes  of 
registration.  This  interpretation, 
however,  does  not  necessarilv  preclude 
a  reasonable  construction  of  other 
provisions  of  the  FD&C  Act  to  include 
such  residences. 

Therefore,  in  response  to  these 
comments,  we  have  revised  the  interim 
final  rule  at  1.227(b)  to  provide  that  the 
definition  of  facility  does  not  include 
private  residences  of  individuals. 
Accordingly,  homes  that  store  Girl 
Scout  cookies  for  distribution,  homes  in 
which  food  is  prepared  for  church  bake 
sales,  and  homes  where  individuals 
temporarily  store  sales  samples  or  small 
in\entories  of  products  for  delivers  to 
rural  retailers  are  not  facilities,  and 
therefore,  aif  not  subject  to  registration. 

(Comment  8)  One  commenter  requests 
that  FDA  clarif\-  whether  trans-shippers, 
who  ship  products  through  the  United 
States  en  route  to  other  countries,  are 
required  to  register.  Another  commenter 
wants  P"DA  to  clarify  whether  it  will 
require  registration  of  foreign  facilities 
th.it  export  foo(f  to  loc:ations  outside  the 
mainland  United  States.  suc:h  as  Hawaii 
and  the  Northern  Mariana  Islands. 

(Response)  Because  the  registration 
requirement  only  applies  to  facilities 
that  manufacture/process,  pack,  or  hold 
food  for  consumption  "in  the  United 
States."  facilities  that  manufacture/ 
process.  pa(  k.  dt  hold  food  that  is  for 
c:(msumption  only  in  other  c(mntries  are 
not  required  to  register  Therefore, 
manufacturers/processors,  packers,  or 
holders  of  food  that  is  trans-shipped 
through  the  llnited  States  to  other 
countries  for  consumption  are  not 
required  to  register.  Facilities  that 
export  food  for  consumption  in 
locations  that  are  part  of  the  United 
States  are  required  to  register.  Locations 
are  part  of  the  United  States  if  thev  are 
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in  any  State  or  Territory  of  the  United 
States,  the  District  of  Columbia,  or  the 
Commonwealth  of  Puerto  Rico  because 
section  415(b)(2)  of  the  Bioterrorism  Act 
(21  U.S.C.  350d(b)(2))  defines  the  term 
"domestic  facility"  to  mean  a  facility  in 
any  of  the  States  or  Territories.  Facilities 
that  manufacture/process,  pack,  or  hold 
food  for  consumption  in  Hawaii  and  the 
Northern  Mariana  Islands  are  thus 
required  to  register  because  these 
locations  are  respectively  a  State  and  a 
Territory  of  the  United  States. 

(Comment  9)  Several  commenters 
responded  to  FDA's  request  for 
comments  on  whether  it  has  authority  to 
exempt  domestic  facilities  engaged  only 
in  intrastate  commerce  from  the 
registration  requirement  and  if  so, 
whether  the  agency  should  use  that 
authority.  The  commenters  agree  with 
FDA's  decision  in  the  proposed  rule  to 
require  facilities  engaged  in  intrastate 
commerce  to  register.  One  commenter 
states  that  intrastate  facilities  should  not 
be  excluded  because  individuals 
wanting  to  contaminate  the  food  supply 
could  choose  key  States  from  which  to 
launch  an  attack.  This  commenter  also 
points  out  that  foreign  facilities  are  not 
exempt,  even  if  they  only  import  food 
into  one  State.  Several  commenters 
argue  that  requiring  these  foreign 
facilities  to  register,  while  exempting 
facilities  engaged  in  intrastate 
commerce,  is  discrimination  against 
foreign  facilities. 

(Response)  In  the  preamble  to  the 
proposed  rule,  FDA  tentatively 
concluded  that  the  Bioterrorism  Act 
requires  all  domestic  facilities  to 
register,  whether  or  not  they  engage  in 
interstate  commerce.  Accordingly, 
proposed  §  1.225(b)  stated  that  a 
domestic  facility  must  register  (unless 
otherwise  exempt)  "whether  or  not  the 
food  from  the  facility  enters  interstate 
commerce." 

FDA  sought  conmient  on  whether  the 
agency  has  authority  to  exempt 
domestic  facilities  engaged  only  in 
intrastate  commerce  from  the 
registration  requirement  and,  if  so, 
whether  FDA  should  use  that  authority. 
FDA  also  asked  for  comment  on  the 
number  of  so-called  "intrastate" 
facilities  that  would  not  be  covered  by 
one  of  the  exemptions  from  registration. 
No  one  asserted  that  Congress  could  not 
require  such  facilities  to  register. 
Similarly,  no  one  identified  intrastate 
facilities  that  would  not  already  be 
covered  by  one  of  the  exemptions.  As 
noted  in  the  preamble  to  the  proposed 
rule,  FDA  believes  that  most  facilities 
that  do  not  engage  directly  in  interstate 
commerce  would  be  covered  by  an 
exemption  in  the  interim  final  rule  [e.g., 


residences  of  private  individuals,  farms, 
restaurants,  retail  food  establishments.) 
The  comments  received  agreed  with 
FDA's  decision  in  proposed  §  1.225  to 
require  all  nonexempt  facilities  to 
register  even  if  food  from  the  facility 
does  not  enter  interstate  commerce. 
They  agreed  with  FDA's  position  that 
having  a  central  database  including  all 
facilities  that  manufacture/ process, 
pack,  or  hold  food  would  help  achieve 
the  goals  of  the  Bioterrorism  Act. 
Moreover,  the  commenters  gave 
additional  reasons  why  excluding  so- 
called  "intrastate  "  facilities  from  the 
registration  requirement  could  be 
detrimental  or  inappropriate. 
Importantly,  no  comments  presented 
any  reason  for  excluding  facilities  from 
the  registration  requirement  solely  on 
the  basis  of  whether  the  food  from  the 
facility  enters  interstate  commerce. 

FDA  is  mindful  that  its  interpretation 
of  the  Bioterrorism  Act  should  not  cast 
doubt  on  the  constitutionality  of  the 
statute.  (See  Solid  Waste  Agencv  of 
Northern  Cook  County  \.  U.S.,  531  U.S. 
159  (2001)).  The  agency  has  considered 
the  relevant  provisions  of  the 
Bioterrorism  Act,  the  comments 
submitted  on  this  issue,  FDA's 
responsibilities  in  implementing  the 
Bioterrorism  Act,  and  the  law 
interpreting  the  commerce  clause  of  the 
Constitution  (Article  I.  section  8).  Based 
on  these  considerations,  FDA  is 
retaining  §  1.225(b)  as  proposed,  with 
the  result  that  all  facilities  that 
manufacture/process,  pack,  or  hold  food 
(unless  otherwise  exempt)  must  register 
even  if  food  from  the  facility  does  not 
enter  interstate  commerce. 

Significantly,  the  plain  language  of 
new  section  415  of  the  FD&C  Act  does 
not  exclude  a  facility  from  registration 
because  food  from  such  facility  does  not 
enter  interstate  commerce.  Notably. 
sections  301  and  304  of  the  FD&C  Act 
(21  U.S.C  334)  demonstrate  that 
Congress  has  included  a  specific 
interstate  commerce  nex^js  in  the 
provisions  of  the  FD&C  Act  when  that 
is  its  intent.  Accordingly,  it  is 
reasonable  to  interpret  the  Bioterrorism 
Act  as  not  limiting  registration  only  to 
those  facilities  with  a  direct  connection 
to  interstate  cormnerce.  Congress's 
power  to  legislate  under  the  commerce 
clause  is  very  broad.  However,  such 
power  is  not  without  limits,  see  United 
States  V.  Lopez,  514  U.S.  549,  567 
(1995);  U.S.  V.  Morrison,  529  U.S.  598. 
618  (2000),  and  these  limits  have  been 
construed  in  light  of  relevant  and 
enduring  precedents. 

In  particular,  in  Lopez,  supra,  the 
Supreme  Court  acknowledged  the 
continuing  vitality  of  Wickard  v. 
Filburn.  317  U.S.  Ill  (1942),  noting  that 


"although  Filburn's  own  contribution  to 
the  demand  for  wheat  may  have  been 
trivial  bv  itself,  that  was  not  'enough  to 
remove  him  from  the  scope  of  federal 
regulation  where,  as  here,  his 
contribution,  taken  together  with  that  of 
manv  others  similarlv  situated,  is  far 
from' trivial;  "  (514  U.S.  at  556.)  This 
principle  applies  squarely  to  the 
registration  provision  of  the 
Bioterrorism  Act.  Accordingly,  given  the 
collective  impact  on  commerce  of  so- 
called  "intrastate  "  facilities  that 
manufacture/process,  pack,  or  hold 
food,  FDA  has  concluded  that  each  such 
facility  should  be  required  to  register 
regardless  of  whether  food  from  that 
facility  enters  interstate  commerce. 
Thus,  FDA  is  retaining  §  1.225(b)  as 
proposed. 

Tnis  outcome  is  consistent  with 
section  709  of  the  FD&C  Act  (21  U.S.C 
379a).  which  states  that  in  any  action  to 
enforce  the  act's  requirements 
respecting  foods,  drugs,  devices,  and 
cosmetics,  any  necessary  connection 
with  interstate  commerce  is  presumed. 
Likewise,  this  outcome  is  consistent 
with  Congress's  goal  in  enacting  the 
Bioterrorism  Act  because  the  potential 
harm  from  bioterrorist  attacks  or  other 
food  emergencies  can  be  great,  whether 
or  not  the  food  moves  from  one  state  to 
another.  The  usefulness  of  the 
registration  database  can  also  be 
significant  in  food  emergencies  where 
interstate  shipment  has  not  occurred. 
Finally,  as  noted,  FDA  received  no 
comments  identifying  so-called 
"intrastate  "  facilities  that  would  not 
otherwise  be  exempt  from  registration. 
Thus,  this  outcome,  as  a  practical 
matter,  should  have  little  if  any  impact 
on  which  facilities  must  register. 
Accordingly.  FDA  concludes  that  it  is 
appropriate  to  require  facilities  that  do 
not  fall  within  an  exemption  to  register 
regardless  of  whether  the  food  from  the 
facility  enters  interstate  commerce. 

(Comment  10)  One  commenter  states 
that  the  proposed  rule  requires  all 
foieign  and  domestic  facilities  with 
operations  that  have  an  effect  or  impact 
on  food  to  register  unless  subject  to 
specific  exemptions.  The  commenter 
believes  that  this  is  vague  and  not 
specific  for  imported  shipments, 
especially  fresh  produce,  emd  would 
require  all  parties  having  any  contact 
with  the  produce  to  register.  This 
commenter  also  argues  that  the  party 
registering  with  FDA  for  produce 
shipments  should  be  the  exporter. 

(Response)  The  commenter 
misunderstands  the  proposed  rule.  First, 
the  statement  that  the  rule  would 
require  registration  by  all  facilities  that 
"have  an  effect  on  food"  is  not  accurate. 
As  stated  previously,  both  the 
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Biiitorrorism  .\(  t  -inri  thi>  inttTiin  final 
riilf  !  whii  h  is  ( (insistent  witfi  the 
priiposed  rule)  provide  that  a  tacility 
must  be  registered  if  it  is  engaged  in 
manufacturing/processing,  packing,  or 
hnUiiiii;  food  for  consumption  in  the 
'  nitf'i  States.  Second,  both  the 
Bioterrorism  Act  and  the  interim  final 
rule  (as  did  the  proposal)  provide  that 
foreign  facilities  are  e.xempt  from 
registration  if  food  from  these  facilities 
undergoes  further  manufacturing/ 
processing  (including  packaging)  bv 
another  foreign  facility  outside  the 
United  States.  Finally,  because  the 
registration  requirement  is  facility- 
based,  an  exporter  is  required  to  register 
only  if  it  is  the  owner,  operator,  or  agent 
in  charge  of  a  facility  that  nranufactures/ 
processes,  packs,  or  holds  food  for 
consumption  in  the  United  States,  and 
the  facility  is  not  subject  to  anv  of  the 
listed  exempiions.  This  is  consistent 
with  the  specific  language  in  the 
Bioterrorism  Act. 

(Comment  1 1)  One  commenter  asks 
FDA  to  clarify  whether  registration 
applies  to  "bulk  grain  handling  facilities 
which  exist  for  the  purpose  of  export 
iind  domestic  shipments." 

(Response)  it  is  not  clear  from  the 
comment  what  activities  the  bulk  grain 
handling  facility  conducts.  If  "'bulk 
grain  handling"  means  storing  grain  in 
bulk,  the  facilit\  is  required  to  register 
with  FDA  if  the  grain  will  be  consumed 
by  humans  or  animals  in  the  United 
States,  because  the  facility  is  engaged  in 
holding"  food.  Similarly,  if  "bulk  grain 
handling"  is  synonymous  with  the 
activities  of  a  feedmill,  the  facility  is 
required  to  register  with  FDA  because 
feed  mills  manufacture/process,  pack, 
and  hold  feed  for  animal  consumption. 
The  discussion  under  the  definition  of 
"retail  food  establishment"  provides 
further  clarification. 

(Comment  12)  One  commenter  has 
several  questions  related  to  who  is 
required  to  register:  Is  the  registration 
requirement  limited  strictly  to 
commercial  shipments?  How  does 
registration  affect  United  States  travelers 
who  bring  var\  ing  quantities  of  goods 
into  the  United  States? 

(Response)  The  registration 
requirement  applies  to  facilities  that 
manufacture/process,  pack,  or  hold  food 
for  consumption  in  the  United  States. 
Thus  the  requirement  is  tied  to:  (1) 
Fai  ihties.  and  [2)  food  that  will  be 
consumed  in  the  United  States.  The 
Bioterrorism  .\(;t.  therefore,  does  not 
limit  the  registration  requirement  to 
commercial  shipments.  However, 
travelers  who  bring  foods  into  the 
t  nited  States  on  their  person  or  in  then 
baggage  are  not  faf;ilities  un<ler  this  rule. 
and  thus,  they  are  not  required  to 


register.  FDA  iKites  th.it  travelers  may 
ne-.i'rthelt!ss  be  subject  to  prior  notice  if 
the\  are  carrying  or  otherwise  are 
accompanied  by  food  that  is  not  for 
personal  use  (;>  ,  fcr  ( onsumption  bv 
themselves,  family,  or  friends,  and  not 
for  sale  to  anyone.) 

(Comment  131  A  ( DOimenter  asks 
what  is  the  responsibilitv  of  foreign 
governments  owning  facilities  that  hold 
food?  Also,  what  is  the  responsibilitv  of 
a  country  through  whom  goods  of 
concern  mav  be  tr.ins-shipped? 

(Response)  The  registration 
requirement  applies  to  facilities  that 
manufa(  tiirepnii  ess,  pack,  or  hold  food 
for  consunipiiiin  .n  the  U'nitiul  States. 
Thus  the  requirement  is  tied  to:  (1) 
Facilities,  and  (2)  food  that  will  be 
consumed  in  the  I'liited  States.  There  is 
no  exemption  in  the  Bioterrorism  .'\ct  or 
this  interim  final  rule  for  facilities  that 
manufacture/process,  pack,  or  hold  focxi 
that  hap|U'n  to  be  goveriinient-nwned. 
Accordiiigl\ .  such  government-owned 
facilities  are  required  to  register  if  thev 
meet  the  other  requirements  of 
registration 

A  countrv  ttirough  which  toods  ina\ 
be  trans-shipped  on  their  wa\  to  the 
United  .States  has  no  responsibilitv 
regarding  registr.itinn.  as  the  registration 
requirement  applies  to  facilities  that 
manufacture/process,  pack,  or  hold 
food.  Under  the  Bioterrorism  .\(  t,  the 
responsibility  to  register  is  mi  the 
owner,  operator,  or  agent  in  i  harge  nf  a 
facility  that  manufat  tures  prm c^ses. 
packs,  or  holds  food  Im  i  onMiiii[i!ii)n  bv 
humans  or  animals  in  the  United  States. 
(Comment  14)  A  ccmimenter  primarily 
engaged  in  exporting  products  from  the 
United  States  asks  FDA  to  clarifv 
whether  such  an  exporter  is  riMjuiri'd  to 
register  if  the  foreign  country  or  foreign 
buyer  rejects  food  being  exported  frmn 
the  United  States,  and  the  food  i^ 
returned  to  the  United  States. 

(Response)  Where  food  exported  from 
the  United  States  is  rejected  and 
returned  to  this  countrv ,  the  owner. 
operator,  or  agent  of  any  facility  that 
manufactures/processes,  packs,  or  holds 
the  food  is  required  to  register  if  the 
food  will  be  consumed  in  the  Ijiiited 
States.  FDA  is  assuming  in  i.oimneiit  14 
that  no  foreign  facilitv  other  than  the 
exporting  facility  manufai  tiires/ 
processes,  packs,  or  holds  the  food 
before  it  is  returned  to  the  United  States. 

(Comment  I.'il  One  innimenter  asks 
FDA  to  clarif\  •.vheiher  domestic  grain 
handling,  and  leed  manufai  turing 
facilities  engaged  solely  in  exporting 
hulk  or  processed  agricultural 
(  niiini' Kilties  tn  other  countries  are 
'■\enipl  from  the  registration 
requirement. 


(Response)  A  facility  is  only  required 
to  register  with  FDA  if  the  food 
manufactured/processed,  packed,  or 
held  in  the  facility  is  for  consumption 
or  is  actually  consumed  in  the  United 
States  by  humans  or  animals. 

(Comment  IB)  One  commenter  asks 
'iwjhat  happens  if  |anj  exporter  cannot 
get  (the  foreign]  manufacturer  to 
register,  and  does  not  have  all  of  the 
necessary  information  to  do  it  himself?" 
The  commenter  asks  whether  the 
exporter  "will  not  be  permitted  to  send 
the  shipment  resulting  in  lost  sales  to 
his  companv." 

(Response)  The  response  to  comment 
1 7  addresses  which  foreign  facilities  are 
required  to  register  with  FD.^.  If  the 
manufacturer/processor  in  the  above 
-scenario  (or  a  packer  or  holder)  is 
required  to  register  but  fails  to  do  so.  the 
Bioterrorism  Act  provides  that  food 
shall  be  held  at  the  U.S.  port  of  arrival 
or  in  a  secure  facilitv  until  the  facilitv 
registers  (21  U.S.C.  381(1)).  However." the 
provisions  of  the  prior  notice  interim 
final  rule  (which  is  published  elsewhere 
in  this  issue  of  the  Federal  Register) 
that  addre,ss  product  under  hold  provide 
for  export  of  such  products. 

FDA  has  made  some  editorial  changes 
in  this  section  for  the  purpose  of  claritv. 

D.  C-'ommrnfs  on  "Who  is  Exempt  From 
This  Subpart'"  (Proposed  §  1.2261 

In  the  interim  final  rule,  the  title  of 
this  section  has  been  changed  to  "Who 
rioes  not  have  to  register  under  this 
subpart?" 

1.  Foreign  Facilities 

(Comment  17)  A  commenter  asks 
which  for(>ign  facilities  would  be 
required  to  register  in  the  case  of  raw 
agricultural  commodities,  such  as  cocoa 
beans,  which  may  be  dried,  (in  some 
(  aves)  ferm^nti^d,  blended  with  beans 
from  other  farms,  packed  into  bags, 
fumigated,  weighed,  graded,  and  stored 
in  one  or  more  warehouses  before  being 
exported  to  the  United  States. 

(Response)  The  Bioterrorism  Act 
states  that  a  foreign  facility  must  register 
if  food  from  such  a  facility  is  exported 
to  the  United  States  for  consumption  in 
this  cimntry  'without  further  processing 
or  packaging  outside  the  U.S." 
Therefore,  a  foreign  facility  is  only 
required  to  register  if  it  manufactures/ 
processes  the  food  without  further 
manufacturing/processing  of  the  food  bv 
another  foreign  facility  prior  to  export  to 
the  United  States.  The  foreign  facilitv  is 
required  to  register  even  if  there  is  a 
subsequent  facility  that  further 
manufactures/processes  the  food  if  the 
activities  of  the  subsequent  facilitv  are 
merely  of  a  de  minimis  nature.  A  foreign 
facility  must  also  register  if.  prior  to 
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export  to  the  United  States,  it  packs  or 
holds  food  after  the  last  foreign 
manufacturer/processor  of  the  food. 
Under  these  provisions,  the  last  facility 
that  manufactures/processes  the  cocoa 
beans,  and  ever>'  facility  that 
subsequently  engages  in  packing  or 
holding  the  beans,  as  well  as  any  facility 
that  subsequently  engages  in  de  minimis 
manufacturing/processing  (such  as 
labeling)  of  the  cocoa  beans,  is  required 
to  register. 

(Comment  18)  Several  commenters 
argue  that  registration  of  foreign 
facilities  should  be  limited  to  the  last 
holder  of  the  goods,  since  it  would  be 
difficult  for  many  facilities  further  up 
the  distribution  chain  to  find  a  U.S. 
agent. 

(Response)  FDA  is  denying  this 
request  due  to  the  registration 
requirement  provided  in  the 
Bioterrorism  Act  for  foreign  facilities 
that  manufacture/process,  pack,  or  hold 
food.  See  the  response  to  comment  1 7 
for  these  specific  requirements. 

(Comment  19)  A  commenter  requests 
clarification  on  whether  registration 
applies  to  foreign  port  facilities  such  as 
warehouses  or  storage  and  inspection 
facilities  belonging  to  private 
companies.  Another  commenter  asks 
whether  brokers,  warehousers,  or 
traders  who  take  possession  of  food 
before  it  is  exported  to  the  United  States 
need  to  register. 

(Response)  As  noted,  the  registration 
requirement  of  the  Bioterrorism  Act  is 
facilitv-based  and  has  no  exemption 
from  registration  for  port  storage  and 
inspection  facilities  if  these  facilities  are 
used  to  hold  food.  Therefore,  foreign 
port  storage  and  inspection  facilities 
must  be  registered  with  FDA  if  they 
manufacture/process,  pack,  or  hold  food 
for  consumption  in  the  United  States. 
Similarly,  a  broker,  warehouser,  or 
trader  who  takes  possession  of  food 
before  it  is  exported  to  the  United  States 
is  required  to  register  if  the  broker, 
warehouser,  or  trader  is  the  owner, 
operator,  or  agent  in  charge  of  a  facility 
that  manufactures/processes,  packs,  or 
holds  food  for  consumption  in  the 
United  States. 

(Comment  20)  One  commenter  states 
that  all  foreign  processors,  holders,  and 
manufacturers  throughout  the  foreign 
distribution  chain  should  be  required  to 
register. 

(Response)  FDA  is  denying  this 
request  due  to  the  registration 
requirement  provided  in  the 
Bioterrorism  Act  for  foreign  facilities 
that  manufacture/process,  pack,  or  hold 
food.  See  the  response  to  comment  17 
for  these  specific  requirements. 

(Comment  21)  One  commenter  states 
that,  in  its  application  to  foreign 


facilities,  FDA  should  revise  its 
definition  of  "holding"  to  "provid[ing] 
storage  of  food  products  and  neither 
engagling]  in  the  manufacturing  nor 
processing  of  the  food  products,  except 
for  incidental  services  that  do  not 
involve  unsealing  of  the  primar\'  food 
container  " 

(Response)  FDA  declines  to  change 
"holding"  to  include  "incidental 
services  that  do  not  involve  unsealing  of 
the  primary  food  container."  This 
change  would  blur  the  distinction 
between  manufacturing/processing  and 
holding  because  activities  that  do  not 
involve  unsealing  of  a  food  container 
could  be  considered  de  minimis 
processing,  as  opposed  to  holding.  See 
the  response  to  comment  1 7  for  specific 
registration  requirements  for  foreign 
facilities. 

(Comment  22)  Some  commenters 
involved  in  the  production  of  food  that 
either  has  a  long  shelf  life  or  long 
production  phase  ask  whether  they  are 
required  to  register  with  FDA  if  they  do 
not  know  tlie  eventual  export 
destination  at  the  time  of  production. 
For  example,  for  vintage  wine,  the 
eventual  destination  of  the  wine  [i.e., 
whether  the  wine  is  for  consumption  in 
the  United  States)  is  generally  not 
known  at  the  time  of  production.  Other 
commenters  state  that  for  similar 
reasons,  registration  should  not  be 
required  of  foreign  "collection  points," 
which  receive  products  from  a  large 
number  of  suppliers,  then  distribute  or 
sell  them  at  auctions. 

(Response)  Under  this  interim  final 
rule,  an  owner,  operator,  or  agent  in 
charge  must  register  its  facility  only  if 
the  food  mcmufactured/processed, 
packed,  or  held  at  the  facility  is  for 
consumption  in  the  United  States.  In  the 
response  to  comment  17,  FDA  has 
clarified  the  registration  requirements 
for  foreign  facilities  that  manufacture/ 
process,  pack,  and  hold  food.  That 
discussion  is  also  relevant  to  this 
comment.  Although  the  destination  of 
some  food  produced  abroad  is  not 
known  at  the  time  of  its  production, 
FDA  believes  that  producers  and 
distributors  of  these  products  are  likely 
to  have  an  idea  of  the  eventual 
destination,  based  on  prior  sales  and 
(  promotional  activities.  Because  the 
Bioterrorism  Act  generally  prohibits 
food  from  an  unregistered  foreign 
facility  from  being  delivered  for 
distribution  in  the  United  States  until 
the  facility  is  registered,  FDA 
recommends  that  the  owners,  operators, 
or  agents  in  charge  of  facilities 
producing  these  types  of  food  register 
their  facilities  if  they  reasonably  believe 
their  foods  may  be  consumed  in  the 
United  States. 


(Comment  23)  One  commenter  states 
that,  for  commercial  confidentiality 
reasons,  foreign  traders  may  not  wish  to 
reveal  the  identity  of  the  packer  or 
producer  to  the  importer,  and  that  the 
registration  requirement  would  interfere 
with  this  confidentiality. 

(Response)  FDA  acknowledges  that 
for  some  entities,  the  registration 
requirements  may  result  in  some 
alterations  of  their  past  business 
practices.  However,  the  Bioterrorism 
Act  imposes  certain  requirements  on  the 
importation  of  food  for  consumption  in 
the  United  States,  including  registration 
of  foreign  and  domestic  food  facilities. 
It  is  incumbent  on  these  facilities  to 
make  the  necessar\'  arrangements  to 
comply  with  the  Bioterrorism  Act  if 
they  wish  to  continue  to  import  food 
into  the  United  States. 

(Comment  24)  Some  commenters 
request  that  foreign  facilities  should  be 
exempt  if  they  export  food  solely  to 
their  own  subsidiaries  in  the  United 
States.  These  commenters  state  that 
these  foreign  facilities  send  finished  or 
semifinished  goods  or  raw  materials  to 
their  subsidiaries  in  the  United  States 
for  further  processing.  The  commenters 
argue  that,  under  these  circumstances, 
the  foreign  parent  company  should  not 
have  to  register:  however,  under  the 
proposed  rule,  not  only  the  final 
processor,  biri  also  all  of  its  suppliers, 
would  be  required  to  register. 

(Response)  FDA  is  denying  this 
request  because  the  Bioterrorism  Act 
does  not  authorize  an  exemption  from 
registration  for  facilities  that  export 
solely  to  their  subsidiaries  in  the  United 
States.  Moreover,  it  appears  that  the 
commenter  misunderstands  the 
requirements  that  apply  to  foreign 
facilities.  Under  both  the  proposed  rule 
and  this  interim  final  rule,  suppliers  of 
food  need  not  register  if  another  foreign 
facility  subsequently  manufactures/ 
processes  the  food  before  it  is  exported 
to  the  United  States,  unless  the 
subsequent  facility  is  conducting  de 
minimis  activities,  such  as  labeling.  In 
the  latter  situation,  both  facilities  would 
have  to  register. 

(Comment  25)  Several  commenters 
request  further  clarification  regarding 
the  "de  minimis"  provision.  Some 
commenters  request  that  FDA  exempt 
foreign  facilities  engaging  in  de  minimis 
activity.  In  fact,  one  commenter 
mistakenly  states  that  the  proposed  rule 
exempts  foreign  facilities  if  a  facility 
subsequent  to  them  conducts  de 
minimis  activity. 

(Response)  Please  see  the  response  to 
comment  17  regarding  the  registration 
requirements  as  applied  to  foreign 
manufacturers/processors.  An 
exemption  for  foreign  facilities  engaged 
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in  df  mininu<  maiiufacturing/processing 
would  be  inci insistent  with  the 
Bintt-rrnrisni  A(  t  Idiimuige  quoted  in  thf 
responsf  to  (  (jniincnt  17, 

(Clomment  2h)  One  roinmenter 
requests  that  FDA  provide  either  a 
definition  of  "dp  minimis."  or  more 
examples  df  what  constitutes  de 
minimis  activity,  such  as  blending, 
sieving,  particle  size  distribution,  drying 
crops,  and  repackaging. 

(Response)  FDA  has  cone  kuied  that 
df  minimis  manufacturing/processing 
does  not  involve  direct  manipulation  of 
food.  Therefore,  most  of  the  a(  tivities 
included  in  thecomnu'iit  ihiending. 
sieving,  particle  size  distribution,  and 
drv'ing  crops)  are  not  d''  minimis 
because  the\  mani[Uilate  food. 
Regarding  '  re-packaging."  it  is  not  clear 
whether  this  activity  would  contact  the 
food  itself  or  merelv  involve  contact 
with  outer  materials  that  do  not  contact 
the  food   If  the  re-packaging  involves 
contact  with  the  food  itself,  it  would  not 
be  considered  de  minimis. 

J   Farms 

FDA  did  not  receive  any  comments  on 
■farm  '  as  an  e.xemption   Please  see 
section  III.E.h  of  thi->  do(  umeni  for 
changes  FD.-\  made  to  the  definiti(m  nf 

farm     FDA  also  addresses  the 
comments  we  received  on  farms  in 
.section  III  E.B  nf  this  document. 

.3.  Retail  Facilities 

FDA  did  not  receive  any  comments  on 
"retail  facilities"  as  an  exemption.  In 
this  interim  final  rule,  we  have  changed 
the  tern  'retail  facility"  to  "retail  food 
establishment    to  be  consistent  with  the 
statuturv  term   Please  see  section 
III  F  14  of  this  document  for  changes 
FD.^  made  to  the  definition  of  "retail 
food  establishment."  FDA  also 
addrt!sses  the  comments  we  received  on 
retail  ffiod  establishments  in  III. E. 14  of 
this  document. 

4.  Restaurants 

Please  see  the  definitions  section 

III  Elf  of  this  document  for  changes 
FDA  made  to  the  definition  of 
"restaurant."  FDA  also  addresses  all  but 
one  of  the  comments  we  received  on  the 
"restaurant"  exemption  in  section 
HIE  1  t  ot  this  <io(  ument. 

((.omment  Z7i  FDA  did  receive  one 
comment  specifically  addressing  the 
restaurant  exemption  This  fTimment 
states  that  although  the  proposed  rule 
[irovides  that  restaurants  are  exempt 
from  registration,  it  "continues  to  define 
when  It  Is  nef  essarv  for  food  facilities 
to  register  and  provides  an  opportunity 
for  the  foreign  facilities  to  designate  a 
L'.S  agent  for  registration.  This  language 
alone  contradicts  the  exemption  in 


many  circumstances  within  the 
restaurant  industrv  The  intention  of 
('ongress  was  to  exempt  restaurants 

*    *  language  must  be  ini orpcjrated  to 
state  that  foreign  facilities  should  not 
have  the  abilitv  to  designate  a  l.'.S.  agent 
for  registration  "  This  commenter  also 
uiges  l'D.-\  to  incorporate  language  in 
the  interim  final  rule  clearly  stating  that 
foreign  facilities  mav  designate  a 
restaurai.t  as  a  I  ■  ,S   agent,  while 
emphasizing  that  this  designation  does 
not  remove  the  restaurant  t'xemption 
from  all  restaurants 

(Response)  h'[).\  is  not  certain  it 
understands  thi.-  (  omment   This 
commenter  appears  to  be  concerned  that 
the  restaurant  exemption  would  conflict 
with  the  US   agent  recjuirement.  if  a 
foreign  facilitv  were  to  choose  a 
domestic  restaurant  as  its  U.S.  agent. 
FDA  agrees  that  even  if  a  foreign  facilitv 
designates  a  domestic  restaurant  as  its 
U.S.  agent,  the  restaurant  is  still  exempt 
from  registration  itself.  In  such 
(  in  uinstances,  the  restaurant  can  also 
be  ,uithori/ed  b\  the  owner,  operator,  or 
agent  in  c  barge  ol  the  foreign  facility  to 
register  that  facility.  Regarding 
incorporation  of  language  spec:ifving 
that  restaurants  t:an  be  I '  S  agents  in  the 
mferun  final  rule.  FDA  believes  that  this 
cliange  is  not  nei:essar\  because  the 
interim  tin.il  rule  states  that  a  U.S.  agent 
is  "a  person  (as  liefined  in  section 
201(e)  of  the  act  (21  U.S.C.  321(e)))." 
This  d"finilion  iiu  hides  a  restaurant. 

5.  Nonprofit  Io.kI  I'.ii  ilities 

In  this  interim  final  rule.  FDA  has 
changed  the  term    noii|)rotit  food 
facility"  to  "noniimtil  food 
establishment"  to  be  i  ousistent  with  the 
statutory  term 

(Uommi-nt  JH)  ( Jne  <:ommenter  asks 
FDA  to  confirm  that  the  commenter's 
affiliates  and  ttien  agencies  are  exempt 
as  nonprofit  food  facilities.  This 
commenter  states  that  all  of  its  food 
banks,  food  rescue  organizations,  and 
local  agencies  of  its  affiliates  ,jre 
required  to  be  ini  orpmated  <js  nonprobi 
organizations  that  are  exi'm()t  from 
paying  income  tax  as  defined  bv  the 
U.S.  Internal  Revenue  ( .ode  Se(.tion 
501(c)(:t)  fir  ■the  e(nii\,ilent  ■■  The 
commenter  states  that  its  <  ertilied 
affiliate  food  banks  and  food  rescue 
organizations  provide  fo(]d  to  the  (jiiblii 
through  direct  distributions  and  through 
distributions  to  local  noii[)rofit  section 
501(c)(3),  or  equivalent  nonprofit. 
agencies. 

(Response]  The  interim  final  rule 
defines  a  'nonprofii  too<l 
establishment"  as  "a  i  hantable  entit\ 
that  prepares  or  serves  food  directly  to 
the  cfinsumer  or  otherwise  provides 
food  or  meals  for  consuinption  by 


humans  or  animals  in  the  U.S."  The 
interim  final  rule  includes  central  food 
banks,  soup  kitchens,  and  nonprofit 
food  delivery  services  as  examples  of 
nonprofit  food  establishments.  In 
response  to  the  comment,  FDA  is 
clarifying  that  to  be  considered  a 
nimprofit  food  e.stablishment,  the 
establishment  must  meet  the  terms  of 
section  .501(c)(3)  of  the  U.S.  Internal 
Revenue  Code  (26  U.S.C.  501(c)(3)).  If 
the  commenter's  establishments  meet  all 
aspects  of  the  definition  of  nonprofit 
food  establishment  in  this  interim  final 
rule,  they  would  be  exempt  from 
registration. 

''lease  see  section  III. E. 10  of  this 
document  for  changes  FDA  made  to  the 
definition  of  "nonprofit  food 
establishment." 

6.  Fishing  Vessels 

(Comment  29)  One  commenter  states 
that  the  fishing  vessel  exemption  will 
not  achieve  its  intended  purpose,  due  to 
the  Bioterrorism  Act's  reference  to 
§  123.3{k),  which  FDA  includes  in  the 
fishing  vessel  exemption.  The 
commenter  argues  that  incorporating  the 
reference  to  tj  123.3(k)  into  the  proposed 
rule  invalidates  nearly  the  entire 
exemption,  because  harvested  fish  must 
be  removed  from  the  harvest  vessel  for 
any  further  processing.  The  exemption, 
therefore,  would  only  exempt  those 
fishing  vessels  that  transfer  harvested 
fish  by  brailing  or  pumping  to  offshore 
processing  vessels.  The  exemption 
would  not  apply  to  fishing  vessels  that 
enter  port  and  offload  fish  dockside.  As 
a  result  of  these  restrictions  on  the 
exemption,  the  commenter  requests  that 
FDA  ■acknowledge  the  irony  of  this 
exemption'  and  consider  requesting  a 
technic:al  amendment  to  the 
Bioterrorism  Act  to  broaden  the 
exemption. 

(Respimse;  The  Bioterrorism  Act  (21 
U.S.C;.  350d(b)(lj)  expressly  references 
the  Seafood  Hazard  Analysis  Critical 
Control  Point  (.Seafood  HACCP) 
regulations  («>  123. 3(k))  as  part  of  the 
fishing  vessel  exemption.  Accordingly, 
to  the  extent  that  the  exemption  for 
fishing  vessels  is  limited,  it  is  limited  by 
Congress.  Importantly.  howe\er,  FDA 
notes  that  ■'dockside  unloading"  is 
included  in  the  definition  of 
"processing  "  (4}  123. 3(k))  to  c:over 
waterfront  facilities  that  unload  vessels 
and  pack  the  catch  for  shipment  to 
buyers,  not  the  vessels  from  which  the 
catch  is  unloaded.  (See  BO  FR  65096. 
65114  to  65115.  December  18,  1995.) 
Thus,  the  comment  is  not  correct  that 
the  only  vessels  that  would  be  exempt 
are  those  that  transfer  fish  by  brailing  or 
pumping  to  offshore  processing  vessels. 
Cenerallv,  vessels  covered  b\  the 
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Seafood  HACCP  regulations  are  required 
to  register  with  FDA. 

FDA  is  using  the  term  "fish"  to 
describe  the  cargo  of  fishing  vessels  in 
order  to  be  consistent  with  the  use  of 
the  term  in  21  CFR  Part  123.  "Fish"  is 
defined  in  §  123.3(d)  as  "fresh  or 
saltwater  finfish,  crustaceans,  other 
forms  of  aquatic  animal  life  (including, 
but  not  limited,  to  alligator,  frog,  aquatic 
turtle,  jellyfish,  sea  cucumber,  and  sea 
urchin  and  the  roe  of  such  animals) 
other  than  birds  or  mammals,  and  all 
mollusks,  where  such  animal  life  is 
intended  for  human  consumption." 

(Comment  30)  A  commenter  asks  FDA 
to  clarify  whether  any  facilities  would 
be  required  to  register  in  the  following 
scenario:  Company  A  purchases  fish 
from  a  Mexican  fisherman,  loads  it  onto 
refrigerated  trucks,  and  transports  it  to 
Company  B.  which  is  located  in  the 
United  States. 

(Response)  Under  the  interim  final 
rule,  fishing  vessels  are  exempt  from 
registration  unless  processing  is  done  on 
board  the  ship.  For  purposes  of  this 
exemption,  "processing  "is  defined  in 
§  123.3(k)(l)  as  "[hjandling.  storing, 
preparing,  heading,  eviscerating, 
.shucking,  freezing,  changing  into 
different  market  forms,  manufacturing, 
preserving,  packing,  labeling,  dockside 
unloading,  or  holding."  Importantly, 
however,  according  to  §  123.3(k)(2), 
harvesting  and  transport  vessels  that 
engage  in  "[h]arvesting  or  transporting 
fish  or  fishery  products,  without 
otherwise  engaging  in  processing,"  or 
"Iplractices  such  as  heading, 
eviscerating,  or  freezing,  intended  solely 
to  prepare  a  fish  for  holding  on  board 
a  harvest  vessel."  are  exempt  from 
registration  under  21  CFR  1.126(f). 
Under  the  scenario  described  in  the 
comment,  the  Mexican  fisherman  would 
have  to  register  the  vessel  if  he  catches 
fish  and  processes  it  aboeird  the  vessel 
under  §  123.3(k).  If  the  fisherman  does 
not  process  the  fish  (other  than  heading, 
eviscerating,  or  freezing  the  fish  to 
prepare  it  for  holding  on  board  his 
vessel),  the  vessel  would  not  need  to 
register.  Whether  Company  A  or 
Company  B  would  be  required  to 
register  depends  upon  their  activities.  If 
either  company  engages  in 
manufacturing/processing,  packing,  or 
holding  the  fish,  all  facilities  at  which 
such  activities  occur  must  be  registered 
(unless  a  facility  qualifies  for  one  of  the 
exemptions  from  registration,  e.g.,  a 
restaurant).  A  transportation  vehicle  is 
not  a  facility  and  would  not  need  to 
register  if  it  holds  the  fish  only  in  its 
usual  course  of  business  as  a  carrier 
(§  1.226(f).) 


7.  Facilities  Regulated  Exclusively. 
Throughout  the  Entire  Facilitv,  by 
USDA 

(Comment  31)  Several  commenters 
ask  FDA  to  clarify  which  facilities  are 
regulated  exclusively  by  USDA,  as 
USDA  versus  FDA  jurisdiction  is  not 
clear  to  foreign  facilities. 

(Response)  Whether  a  facility  is 
regulated  exclusively  by  USDA  (and 
thus,  is  exempt  from  registration.  21 
CFR  1.226(g))  depends  upon  the 
products  manufactured/processed, 
packed,  or  held  at  the  facility.  Any 
facility  that  manufactures/processes, 
packs,  or  holds  some  foods  subject  to 
FDA  jurisdiction  does  not  satisfy  the 
exclusivity  part  of  the  exemption  in 
§  1.226(g)  and  thus,  must  register  with 
FDA. 

More  specifically,  under  the  Meat 
Inspection  Act  (MIA)  (21  U.S.C.  601  et 
seq.)  and  the  Poultry  Products 
Inspection  Act  (PPIA)  (21  U.S.C.  451  et 
seq.),  USDA  inspects  facilities  that 
slaughter  poultry,  cattle,  sheep,  swine, 
equines,  or  goats  and  facilities  that 
process  "poultry  products"  or  "meat 
food  products"  as  defined  under  the 
MIA  and  the  PPIA  (21  U.S.C.  453(f). 
455,  601(j).  603).  Any  USDA-inspected 
facility  that  slaughters  only  poultry, 
cattle,  sheep,  swine,  equines,  or  goats  is 
solely  under  USDA  jurisdiction  and  is 
exempt  from  registration.  Facilities  that 
slaughter  these  animals,  but  that  also 
slaughter  other  animals,  such  as  deer  or 
elk,  are  under  both  USDA  and  FDA 
jurisdiction  and  must  register.  Facilities 
that  manufacture/process  only  "poultrj' 
products"  or  "meat  food  products,"  as 
defined  by  USDA,  are  exempt  from 
registration.  Facilities  that  manufacture/ 
process  "meat  food  products."  such  as 
pizzas  with  meat  topping,  and  other 
products,  such  as  cheese  pizzas,  are 
under  both  FDA  and  USDA  jurisdiction 
and  must  therefore  register  with  FDA. 
Under  the  Egg  Products  Inspection 
Act  (21  U.S.C.  1031  et  seq.).  USDA 
inspects  facilities  that  process  "egg 
products,"  which  are  "any  dried,  frozen, 
or  liquid  eggs,  with  or  without  added 
ingredients,  excepting  products  which 
contain  eggs  only  in  a  relatively  small 
proportion  or  historically  have  not  been 

*  *   *  considered  by  consumers  as 
products  of  the  egg  food  industry 

*  *    *  "  (21  U.S.C.  1033(ff)).  A  facility 
is  regulated  exclusively  by  USDA  if  it 
manufactures/processes  only  "egg 
products."  If  a  facility  manufactures/ 
processes  other  food  in  addition  to,  or 
instead  of,  egg  products,  the  facility  is 
not  regulated  exclusively,  throughout 
the  entire  facility,  by  USDA  and  it  must 
be  registered.  Thus,  a  facility  is 
regulated  exclusively,  throughout  the 


entire  facility,  by  USDA  if  it 
manufactures/processes,  packs,  or  holds 
onlv  "meat  food  products."  'poultr>- 
products,"  or  "egg  products"  as  defined 
above.  If  a  facility  manufactures/ 
processes,  packs,  or  holds  other  food  in 
addition  to  meat  food  products,  poultry 
products,  or  egg  products,  the  facility  is 
not  regulated  exclusively,  throughout 
the  entire  facility,  by  USDA  and  thus, 
would  not  be  exempt  from  registration. 

(Comment  32)  One  commenter 
requests  FDA  to  expand  this  exemption 
by  including  all  facilities  that  are 
subject  to  USDA  jurisdiction,  even  if 
they  are  also  subject  to  FDA 
jvuisdiction.  Another  commenter  asks 
why.  under  this  exemption,  FDA 
exempts  such  a  considerable  part  of  the 
production  chain  from  the  registration 
requirements,  while  also  establishing 
strict  requirements  for  other  facilities. 

(Response)  The  Bioterrorism  Act 
requires  that,  unless  exempt,  all 
facilities  that  manufacture,  process, 
pack,  or  hold  food  for  consumption  in 
the  United  States  must  register  (21 
U.S.C.  350d(a)).  However,  section  315  of 
the  Bioterrorism  Act  states  that  no  part 
of  Title  III  should  be  construed  to  alter 
the  jurisdiction  between  USDA  and 
FDA.  Under  current  practice,  -FDA  may 
have  jurisdiction  over  a  food  facility, 
USDA's  Food  Safety  and  Inspection 
Service  may  have  jurisdiction  over  a 
food  facility,  or  the  two  agencies  may 
have  joint  jurisdiction  over  a  food 
facility.  Under  section  315,  the 
Bioterrorism  Act  does  not  change  this 
structure.  Accordingly,  only  those 
facilities  that  manufacture/process, 
pack,  or  hold  food  that  is  regulated 
exclusively  by  USDA  is  exempt  from 
registration  under  section  315.  In 
response  to  the  comment  asking  why 
FDA  exempts  such  a  considerable  part 
of  the  production  chain  from 
registration  under  this  exemption,  the 
authority  in  the  Bioterrorism  Act  only 
e.xtends  to  facilities  manufacturing/ 
processing,  packing,  or  holding  food 
under  FDA's  jurisdiction.  Congress  did 
not  extend  these  requirements  to 
facilities  under  USDA's  exclusive 
jurisdiction.  (USDA  has  other  existing 
authority  over  facilities  under  their 
jurisdiction.)  Moreover,  even  though  a 
facilitv  is  exempt  from  registration  with 
FDA  this  does  not  mean  that  it  is 
exempt  from  all  statutes  and  regulations 
that  protect  the  safety  and  security  of 
food  consumed  in  the  United  States. 
(Comment  33)  Several  commenters 
urge  FDA  to  exempt  from  the 
registration  requirement  other  facilities 
in  addition  to  those  exclusively 
regulated  by  USDA,  such  as  USDA- 
approved.  federally  licensed  grain 
storage  silos  and  elevators,  low  acid 
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canned  food,  aquatic  products,  and  tniit 
expiirtint;  fntt-rprisf.  One  of  th^■^,t■ 
coinnuTUors  statt's  that  under  the 
Warehouse  Act,  USDA  performs  regular, 
unscheduled  inspections  of  these  grain 
storage  facUities.  therefore,  USDA.  not 
FDA.  is  the  most  appropriate  federal 
agencv  to  respond  to  threats  affecting 
these  facilities.  The  other  commenter 
states  that  fruit  exporters  have  already 
registered  with  I  .SDA. 

(Response)  FDA  believes  that  this 
interim  final  rule  implements  thf-  intent 
of  Congress  as  expressed  in  the 
Bioterrorism  Act.  The  statute  does  not 
include  exemptions  from  the 
registration  requirement  for  the  types  of 
facilities  bsted  in  the  comment,  and  the 
comment  identifies  no  other  basis  for 
the  exemptions  proposed. 

E  Comments  on     What  Definitions 
Applv  to  This  Subpart!''  f Proposed 

§1.2271 

1  The  Act 

There  were  no  comments  on  this 
issue. 

2  Calendar  Dav 

There  were  no  comments  on  this 
issue. 

3.  Facility 

(Comment  34)  Several  commenters 
recommend  exempting  temporary- 
storage  units,  public  storage  facilities, 
and  bulk,  storage  facilities  from  the 
definitions  of 'facilitv"  and  "holding," 
because  many  of  these  storage  facilities 
are  not  staffed,  so  it  wrmld  be  ver\ 
difficult  for  FDA  to  get  in  tou(  h  with 
these  facilities  in  the  event  of  a 
bioterrorist  attack  or  other  food-related 
emergency   In  addition,  th^-  commenters 
state  that  many  of  these  holding 
facilities  only  hold  goods  for  several 
hours,  therefore,  the  content-,  of  the 
facility  are  continually  changing  and 
would  require  constant  updates. 

(Response)  The  interim  final  rule 
maintains  the  definition  of  facility  as 
proposed  although  FD.-\  has  clarified 
that  "facility"  does  not  include  a 
transporter  that  holds  food  only  in  the 
usual  course  of  its  business  as  a  carrier, 
private  residences  of  individuals,  and 
nonbottled  drinking  water  collection 
and  distribution  establishments  and 
their  structures  The  Bioterrorism  .At  t 
does  not  exempt  facilities  based  on  the 
period  of  time  during  which  they  hold 
food.  In  terms  of  contacting  facilities 
that  are  not  staffed,  the  interim  final 
rule  requires  facilities  to  provide  an 
emergency  contact  who  is  accessible  24 
hours/day,  7  days/week.  (For  foreign 
facilities.  FDA  will  consider  the  I'.S. 
agent  the  emergency  contact,  unless  the 


hi(  ility  designates  someone  else,  as 

provided  in  tj  1.227(b)(l>!)  and 

tt  1.233(e)  )  This  person  ilofs  not  have  to 

be  located  at  the  facilitv.  but  does  need 

to  be  accessible  to  FD.X  m  case  rif  an 

emergency 

(Comment  i5}  One  (  ommenter  cites 
case  law  to  argue  that  FDA  has  authority 
to  provide  for  an  additituial  cle  minimis 
exemption  because  the  burdens  of 
regulating  very  small  facilities  will  yield 
trivial  or  no  value.  The  commenters 
suggest  th.it  Fn.\  (  hange  the  definition 
of  facilitv  til  i'\.'ni[)t  these  storage 
buildings 

(Response)  1  he  Bioterrorism  Act  does 
not  exempt  facilities  based  on  their  size. 
Furthermore,  many  storage  facilities, 
UK  hiding  temporary  storage  facilities, 
may  be  a  target  of  terrorist  attack. 
Therefore,  having  the  registration 
information  for  these  facilities  can 
facilitate  FDA's  response  to  such  an 
attack. 

(Comment  36)  Several  ( ommenters 
state  that  the  proposed  rule  is  not  cl(;ar 
as  to  whether  transport  vehicles  hauling 
food  are  "mobile  facilities."  These 
commenters  argue  that  vehicles  used  to 
hold  food  such  as  rail  cars,  tanker 
trucks,  river  barges,  refrigerati^d/freezer 
spaces  on  ships,  truck  terminals,  marine 
terminals,  and  freight  forwarders  should 
be  exempt  from  registration.  (3ne 
commenttir  asserted  that  the  intent  of 
the  "holding"  definition  is  to  "capture 
those  facilities  which  hold  large 
quantities  of  food  items  for  extended 
periods  of  time,  pending  some  other 
action  such  as  movenumt  to  a 
subsequent  facility  for  processing."  and 
states  that  products  being  held  are 
"deliberately  held  under  physical 
control,  i.e.,  restrained  from 
movement."  In  contrast,  "transportation 
of  food  it<!ms  means  ilelib*;rate 
movement  of  those  items,  under  specific 
arrangements  as  defined  in  a  bill  of 
lading  covering  the  movement,  which 
would  delineate  the  shi[)per.  cimsignee. 
liate  of  movement,  details  of  the 
shipment,  liability  for  freight  charges, 
and  many  other  elements  of 
transportation."  The  commenter  asserts 
that  based  on  this  distinction, 
transportation  proviiiers  who  are 
engaged  m  the  movement  of  goods  from 
a  shipper  to  a  consignee,  should  be 
exempt  trom  registration. 

(Response)  FDA  has  clarified  in 
^  1  227(h)(2)  of  the  interim  final  rule 
that  a     mobile  facility"  means  a  mobile 
manufacturer/ processor,  packer,  or 
holder.  In  addition,  the  interim  final 
rule  provides  that  a  vehicle  used  to 
transport  fViod  is  exempt  from 
registration  unless  it  manufactures/ 
processes,  packs,  or  holds  the  food 
beyond  the  usual  ciuirse  of  its  business 


as  a  carrier.  This  is  consistent  with  the 
legislative  history  of  the  Bioterrorism 
Act.  which  states  that  "facility"  does 
not  include  trucks  or  other  motor 
carriers,  by  reason  of  their  receipt, 
carnage,  holding,  or  delivery  of  food  in 
the  usual  course  of  business  as  carriers 
(H.R.  Conf.  Rep.  No.  481.  107th  Cong.. 
2d  Sess..  134  (2002)).  However, 
stationary  facilities  that  serve  to  assist 
transporters,  such  as  truck  or  marine 
terminals  (jr  freight  forwarders,  are 
required  to  rf;gister  because  thev  hold 
food.  If  a  railcar  is  used  as  a  grain 
storage  bin  tor  a  manufacturing  plant,  it 
would  be  akin  to  a  silo,  and  as  such,  the 
railcar  would  be  "holding"  food,  not 
transporting  if.  Thus,  the  railcar  would 
be  a  facility  that  must  be  registered.  As 
indicated  in  comment  36,  the 
Bioterrorism  Act  does  not  exempt 
facilities  based  on  how  long  they  hold 
food. 

(Comment  37)  One  commenter  asks 
whether  trucker-dealers,  who  purchase 
and  take  title  to  grain  from  producers,    r 
and  hold  the  grain  in  a  transportation 
conveyance  until  it  can  be  sold  to 
another  processor,  storage  facility,  or 
end  user,  are  mobile  facilities. 

(Response)  Based  on  the  comment, 
FDA  believes  that  trucker-dealers  are 
mobile  facilities,  because  they  are 
hold'ng  grain  in  a  transportation 
conveyance  beyond  the  usual  course  of 
business  as  carriers. 

(Comment  38)  Several  commenters 
state  that  requiring  registration  of 
mobile  facilities  that  manufacture/ 
process  food  is  impractical  for  fishing 
vessels  that  process  fish.  These 
commenters  state  that  these  vessels  have 
a  home  port  designation  but  no  fixed  or 
permanent  address;  therefore,  they 
would  be  required  to  continually  update 
their  registrations  based  on  where  the 
vessel  was  located  in  the  ocean. 

(Response)  Registration  requires  a 
facility  to  provide  sufficient  information 
to  enable  FDA  to  contact  the  facility  if 
FDA  receives  information  about  a 
bioterrorist  threat  or  other  food-related 
emergency,  as  well  as  for  routine 
communications.  FDA  understands  that 
a  mobile  facility  does  not  have  a  fixed 
address.  However,  the  Bioterrorism  Act 
provides  that  the  owner,  operator,  or 
agent  in  charge  of  a  facility  must  register 
the  facility;  therefore,  for  mobile 
facilities  such  as  vessels,  the  owner  or 
operator  of  the  facility  usually  has  a 
fixed  address  and  may  include  that 
fixed  address  on  the  registration. 

(Comment  39)  Several  commenters 
request  that  FDA  change  the  proposed 
definition  of  facility  from  being  in  "one 
physical  location"  to  allow  registration 
to  be  by  firm,  instead  of  by  facility. 
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(Response)  The  Bioterrorism  Act  (21 
U.S.C.  350d(a)(l))  requires  that  each 
domestic  and  foreign  facility  be 
registered.  "Facility"  is  defined  as  "any 
factory,  warehouse,  or  establishment 
(including  a  factory,  warehouse,  or 
establishment  of  an  importer)  that 
manufactures,  processes,  packs,  or  holds 
food"  (21  U.S.C.  350d(b)(l)).  Thus,  the 
plain  language  of  the  Bioterrorism  Act 
requires  registration  to  be  by  individual 
facility,  not  by  firm.  As  noted  below, 
FDA  will  allow  a  parent  company  to 
register  all  of  its  facilities;  however, 
each  facility  must  be  registered 
separately  and  each  will  receive  a 
separate  registration  number. 

(Comment  40)  Some  commenters  state 
that  FDA  should  provide  a  more  flexible 
definition  of  facility,  thereby  allowing 
companies  to  decide  how  many 
buildings  to  consider  a  single  facility. 
Some  of  these  commenters  question 
whether  two  structures  under  single 
ownership  with  different  addresses  that 
are  physically  next  to  each  other,  across 
the  street  from  each  other,  or  around  the 
block  from  each  other,  are  considered 
one  or  two  facilities.  Other  commenters 
argue  that  a  company  may  conduct 
business  at  more  than  one  address,  but 
may  consider  all  of  the  locations  as  part 
of  one  operation.  For  example,  an 
operation  could  include  offsite  storage 
buildings,  water  pipelines  from  one  area 
to  another,  pump-houses,  and  bulk 
processing  in  one  location,  with 
finished  processing  or  packaging  at 
another  address. 

(Response)  The  Bioterrorism  Act  (21 
U.S.C.  350d(a)(4))  requires  that  FDA 
compile  and  maintain  an  up-to-date  list 
of  registered  facilities;  this  list  will  serve 
two  purposes.  One  purpose  of  the 
registration  database  is  to  provide  FDA 
with  information  that  will  permit  FDA 
to  respond  promptly  to  a  bioterrorist 
event  or  other  food  safety  emergency.  A 
second  purpose  is  to  provide  the  agency 
with  a  list  of  facilities  for  inspection. 
Because  both  the  agency's  emergency 
response  and  its  inspections  are  facility 
specific,  it  is  important  for  FDA  to  have 
particular  information  about  facility 
location.  This  need  will  not  be  met  if  a 
business  with  multiple  locations  is 
registered  as  a  single  facility.  FDA 
suggests  that  one  factor  for  determining 
whether  a  business  is  one  or  two 
facilities  is  through  real  estate  records, 
because  a  property  line  could 
demonstrate  that  several  buildings  are 
on  the  same  lot.  and  therefore,  are  the 
same  facility. 

4.  Domestic  Facility 

FDA  received  no  comments  on  this 
definition. 


5.  Foreign  Facility 

FDA  received  no  comments  on  this 
definition. 

6.  Farm 

(Comment  41)  Some  commenters  state 
that  the  proposed  definition  of  farm  is 
unduly  narrow  because  it  does  not 
exempt  farms  that  engage  in  activities 
traditionally  performed  on  farms  for 
nearly  all  commodities,  including  farms 
that  cut,  trim,  wash,  grade,  mill,  wax. 
size,  cool,  apply  inventory  control  items 
(e.g..  universal  product  codes),  treat 
against  pests,  transport  from  the  fields, 
transport  to  storage  or  processing 
facilities,  mist,  treat  with  water/ice 
during  storage,  package,  mill,  grind, 
box/wrap  for  the  sole  purpose  of 
transport  off  the  farm,  and  transport 
from  the  farm.  Some  commenters  also 
ask  FDA  to  clarify  whether  placing 
produce  into  netting  or  bags  for  retail 
sale  before  placing  them  in  cartons  is 
considered  "packing." 

(Response)  In  response  to  these 
comments  and  to  ensure  that  FDA  is 
fulfilling  Congress's  intent  to  exempt 
"farms."  FDA  has  revised  the  definition 
of  farm  in  the  interim  final  rule  (21  CFR 
1.227(c)(3))  to  state  that  a  farm  is  a 
facility  in  one  general  location  that  is 
devoted  to  the  growing  and  harvesting 
of  crops,  the  raising  of  animals 
(including  seafood),  or  both,  and  that 
washing,  trimming  outer  leaves,  and 
cooling  of  food  are  considered  part  of 
harvesting.  FDA  considers  several  of  the 
activities  identified  in  the  comment  to 
be  "packing  or  holding,"  including 
sorting,  grading,  wrapping,  or  boxing 
harvested  food  for  the  sole  purpose  of 
transporting  this  food  off  the  farm.  A 
farm  that  performs  these  activities  will 
not  necessarily  cease  to  be  a  farm  and 
exempt  from  registration  because  the 
definition  of  farm  includes  facilities  that 
pack  or  hold  food,  provided  all  food 
used  in  such  activities  is  grown,  raised, 
or  consumed  on  that  farm  or  another 
farm  under  the  same  ownership  (21  CFR 
1.227(c)(3)(i)).  Similarly.  FDA  considers 
several  of  the  activities  identified  in  the 
comment  (waxing,  milling,  grinding, 
and  treating  against  pests)  to  be 
manufacturing/processing.  A  farm  that 
performs  these  activities  will  not 
necessarily  cease  to  be  a  farm  and 
exempt  from  registration  because  the 
definition  of  farm  includes  facilities  that 
manufacture/process  food,  provided 
that  all  food  used  in  these  activities  is 
consumed  on  that  farm  or  another  farm 
under  the  same  ownership  (21  CFR 
1.227(c)(3)(ii)).  Finally,  a  farm  that 
transports  its  products  does  not  cease  to 
be  a  "farm"  within  the  meaning  of  21 
CFR  1.227(c)(3)  because,  as  noted  earlier 


in  this  document,  a  transport  vehicle  is 
not  a  "facility"  for  purposes  of  this  rule 
if  it  holds  food  only  in  the  usual  course 
of  its  business  as  a  carrier  and  thus,  is 
not  required  to  register. 

(Comment  42)  Some  commenters 
request  that  FDA  extend  the  farm 
definition  to  public  lands  used  by 
harvesters  or  collectors  of  wild 
products,  including  botanicals.  The 
commenters  state  that  these  collectors 
do  not  manufacture/process  or  pack 
foods,  and  they  hold  foods  similar  to 
many  farms. 

(Response)  FDA  does  not  believe  that 
this  comment  requires  a  change  in  the 
farm  definition.  When  wild  botanicals 
are  grown  and  harvested  on  public  land. 
FDA  would  consider  that  location  to 
meet  the  definition  of  "farm  "  However. 
if  those  harvesting  on  public  land 
engage  in  any  activity  that  takes  them 
outside  the  "farm  "  definition,  they  must 
register  the  facilities  where  they 
conduct  these  activities. 

(Comment  43)  Some  commenters  note 
that  some  farming  operations  are  spread 
out  over  several  locations  within  several 
miles  or  more  of  each  other  and  all  of 
these  locations  are  under  the  same 
ownership  and  management. 
Accordinglv.  these  commenters  request 
that  FDA  change  the  farm  definition  to 
cover  several  different  locations. 
Another  commenter  asks  whether  two 
facilities  separated  by  fencing,  a  wooded 
area,  a  bodv  of  water,  or  a  road  are  one 
or  two  farms.  Other  commenters  request 
that  FDA  amend  the  farm  definition  to 
include  the  term  "contiguous."  which 
appears  in  the  pieamble  to  the  proposed 
rule  but  not  the  definition  itself. 

(Response)  FDA  does  not  believe  that 
these  comments  require  a  modification 
of  the  definition  of  farm.  Each  of  these 
establishments,  whether  considered  one 
farm  or  many  farms,  is  exempt  if  it 
meets  the  definition  oi  farm. 
Additionally,  the  interim  final  rule 
provides  that  establishments  that  pack 
or  hold  food  fall  within  the  farm 
definition  if  all  food  used  in  such 
activities  is  grown,  raised,  or  consumed 
on  that  farm  or  another  farm  under  the 
same  ownership.  The  interim  final  rule 
also  considers  establishments  that 
manufacture/process  food  as  farms  if  ail 
food  used  in  such  activities  is  consumed 
on  that  farm  or  another  farm  under  the 
same  ownership. 

(Comment  44)  Some  commenters  ask 
FDA  to  clarif\-  whether  packing  and 
other  facilities  owned  by  more  than  one 
farm  on  a  partnership  or  cooperative 
basis  fit  within  the  farm  definition. 

(Response)  The  farm  definition 
extends  to  only  those  packing  or 
holding  facilities  that  are  located  on  a 
farm  or  another  farm  under  the  same 
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ownership  and  the  facilities  are 
exclusively  used  to  pack  or  hold  food 
grown  or  raised  on  such  farm  or  another 
farm  under  the  same  ownership.  A 
packing  shed  that  packs  food  grown  or 
raised  on  several  farms  under  different 
ownership  is  not  covered  bv  the  farm 
definition  and  thus,  is  required  to 
register 

fC'omment  45!  Some  rommenters 
argue  that  the  farm  definition  should 
address  whether  a  farm  that  engages  in 
agriculture  on  several  different 
properties  under  M'parate  ownership 
will  he  considered  a  single  farm  for 
purposes  of  registration. 

(Response)  The  definition  of  a  farm 
provides  that  a  farm  must  be  in  one 
general  physical  location  and  under  the 
same  ownership  In  the  situation 
described  by  the  comment,  different 
properties  under  separate  ownership,  if 
thev  otherwise  meet  the  definition  of 
farm,  would  be  exempt  from  registering. 

(Comment  46)  Some  commenters 
argue  that  a  farmer  who  owns  more  than 
one  field  or  piece  of  propert\-  and  is 
rf-cjuired  to  register  with  FDA  should  be 
required  to  register  onh'  once, 
identifv'ing  on  the  registration  form  the 
physical  location  of  all  areas  under  that 
farmer's  cultivation 

(Respon.se)  Generallv,  a  farm  is 
exempt  from  registration  unless  it  is  a 
mixed-type  facilitv  A  mixed-tvpe 
facility  performs  activities  of  a  facility 
that  is  both  ordinarilv  required  to 
register  and  ordinarily  exempt.  An 
example  of  a  farm  that  is  a  mixed-type 
facility  is  a  farm  that  grows  oranges  and 
processes  them  into  orange  juice  for  sale 
to  a  distributor  at  the  same  physical 
location.  However,  if  the  farmer 
manufactures/ processes  the  oranges  into 
orange  juice  in  a  different  physical 
location,  the  location  where  the  oranges 
are  grown  is  exempt  as  a  farm  and  the 
facility  where  manufacturing/processing 
occurs  must  register.  Because 
registration  is  by  individual  facility,  the 
farmer  must,  if  required  to  register, 
register  each  facility  separately  and 
obtain  a  separate  registration  number  for 
each  facility.  The  effort  to  register  in 
this  situation  will  be  reduced  if  the 
farmer  registers  electronically,  because 
he  can  register  each  facility  in 
succession,   "auto-filling"  each  section 
of  the  form  that  repeats  the  information 
contained  in  the  previous  registration. 
(Comment  47)  One  commenter  asks 
FDA  to  clarify  that  the  definition  of  farm 
applies  to  foreign,  as  well  as  domestic, 
farms. 

(Response)  The  commenter  is  correct; 
the  farm  definition  applies  to  both 
domestic  and  foreign  farms.  Therefore, 
foreign  farms  that  satisfy  the  farm 
definition  are  not  required  to  register. 


even  if  they  export  food  directly  to  the 
United  States.  However,  if  such  a 
foreign  farm  harvests  food  and 
manufactures/processes  it  before 
exporting  it  to  the  United  States,  this 
would  hr  d  mixed-type  facility  that 
ordinarily  must  register.  However,  the 
foreign  facility  exemption  may  apply  tfi 
this  mixed  type  facility  if  further 
manufacturing/processing  that  is  not  of 
a  (/(■  iuini:nis  nature  oc:curs  after  the 
food  leaves  the  rnixed-type  facility  and 
before  it  is  exported  to  the  I  nited 
States. 

(fiomment  48)  One  commenter  states 
that  the  definition  of  "farm"  is  circular 
in  (^  1.227(c)(3)(ii)  The  term  "farm " 
includes:  *    *    *  (ii)  Facilities  that 
manufacture/process  food,  provided 
that  all  food  used  in  such  activities  is 
consumed  on  that  farm  or  another  farm 
under  the  same  ownership. 

(Response)  In  the  previous  excerpt 
from  the  "farm"  definition,  FDA's  intent 
is  to  describe  a  certain  activity 
(manufacturing/processing)  in  which  a 
farm  may  engage  without  losing  its 
exemption  as  a  farm,  so  long  as  all  food 
manufactured/processed  by  the  farm  is 
consumed  on  that  farm  or  another  farm 
under  the  same  ownership. 

(Comment  49)  Several  commenters 
state  that  FDA's  definition  of  "farm  " 
should  be  size-neutral,  and  apply 
equally  to  integrated  livestock  and 
poultry  facilities  as  long  as  the  activities 
at  such  locations  are  limited  t  j 
"growing  or  raising  "  farm  animals  for 
human  food,  but  do  not  extend  to 
further  processing  of  food-producing 
animals  into  meat,  milk,  or  eggs  (which 
occurs  at  food  processing  and  packing 
plants  and  rendering  facilities)  for 
subsequent  commercial  sale  for 
consumption  by  humans  or  animals. 

(Response)  The  proposed  nile's 
definition  of  'fiirm  '  had  no  size 
limitation,  and  neither  does  the  interim 
final  rule's  definition.  FDA  agrees  that 
integrated  livestock  and  poultry 
operations  are  "farms,"  as  Icmg  as  these 
operations  are  devoted  to  raising    * 
animals  for  food,  the  growing  of  crops, 
or  both,  and  otherwise  engage  in  only 
those  activities  included  in  the  farm 
definition.  FDA  considers  milking  cows 
and  collecting  eggs  from  chickens  to  be 
"harvesting"  when  applied  to  animals, 
because  these  activities  are  akin  to 
harvesting  crops. 

(Comment  50)  Several  commenters 
ask  FDA  to  clarify  whether  packing 
sheds,  warehouses,  and  low  temperature 
storage  facilities  located  on  farms  are 
considered  part  of  the  farm, 

(Response)  The  interim  final  rule 
clarifies  the  definition  of  'farm"  and 
provides  that  an  operation  that  includes 
on-farm  packing  and  holding  of  food 


grown,  raised,  or  consumed  on  the  farm 
or  on  another  farm  under  the  same 
ownership  is  still  a  "farm"  under 
§  1  227(c)(3).  The  rule  also  provides  that 
an  operation  that  includes  on-farm 
manufacturing/processing  of  food, 
where  all  food  is  consumed  on  that  farm 
or  another  farm  under  the  same 
ownership,  is  still  a  "farm.  " 

(Comment  51)  One  commenter 
requests  that  FDA  clarifv'  that 
greenhouse  facilities  devoted  to  growing 
fruits  and  vegetables  are  considered 
"farms  "  for  purposes  of  the  farm 
definition.  The  commenter  states  that  it 
appears  that  greenhouse  facilities  would 
easily  fit  within  the  proposed  definition 
of  farm  as  "Ifacilitiesj  in  one  general 
physical  location  devoted  to  the 
growing  of  crops  *    *    *"".  however,  FDA 
does  not  explicitly  state  in  the  proposed 
rule  or  preamble  to  the  proposal  that 
greenhouses  would  he  considered  farms. 

(Response)  FDA  agrees  with  the 
commenter  that  a  greenhouse  devoted  to 
the  growing  of  crops  is  a  '"farm"  under 
Sl,227(c)(.3). 

(Comment  52)  One  commenter, 
quoting  the  proposed  definition  of  farm 
as  including  "'facilities  that 
manufacture/process  food,  if  all  food 
used  in  such  activities  is  consumed  on 
that  farm  or  another  farm  under  the 
same  ownership."  asks  FDA  to  clarify 
whether  on-farm  facilities  that 
manufacture/process  food  sold  to  a  third 
party  would  be  required  to  register  with 
FDA. 

(Response)  An  on-farm  operation 
engaging  in  manufacturing/processing 
food  that  is  subsequently  sold  to  an  off- 
farm  third  party  is  a  facility  that  is 
required  to  register  with  FDA,  unless 
the  facility  qualifies  under  another 
exemption,  such  as  the  retail  food 
establishment  e.xemption, 

(Comment  53)  One  commenter  asks 
FDA  to  clarify'  whether  a  farm  is 
required  to  register  if  several  companies 
are  involved  in  the  farming  operation. 
For  example,  some  farms  may  perform 
their  own  harvesting  or  employ  another 
company  to  provide  harvesting  services, 

(Response)  Because  registration  is  bv 
facility,  a  farm  operation  is  not  required 
to  register,  provided  all  of  the  on-farm 
activities  are  covered  in  the  farm 
definition  and  the  farm  is  under  the 
same  ownership.  It  therefore  makes  no 
difference  for  purposes  of  registration  if 
different  companies  perform  different 
services  at  a  facility.  The  determinative 
question  is  whether  the  facility  is 
manufacturing/processing,  packing,  or 
holding  food  for  consumption  in  the 
United  States  and  is  not  subject  to  an 
exemption. 

(Comment  54)  One  commenter  asks 
FDA  to  clarif>':  (1)  Whether  a  grower  of 
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grapes  is  covered  under  the  farm 
definition  unless  the  grower  processes 
these  grapes  into  wine  and  bottles  or 
packages  the  wine  itself;  and  (2) 
whether  the  grower  would  be  required 
to  register  if  the  grower  grows  grapes, 
sends  them  to  a  third  party  who  makes 
wine  from  them  and  bottles  or  packages 
the  wine,  and  retvu-ns  the  bottled  wine 
to  the  grower,  who  then  labels  the 
bottles. 

(Response)  This  comment  describes 
an  example  of  a  mixed-type  facility.  In 
the  first  example,  the  grower  of  the 
grapes  who  does  not  itself  process  the 
grapes  into  wine,  would  not  be  required 
to  register  its  establishment  because  it  is 
"farm"  and  is  exempt  from  registration. 
If  the  grower's  establishment 
manufactures/processes  the  grapes  into 
wine  and/or  bottles  or  packages  it,  the 
establishment  is  a  facility  that  must 
register.  In  the  second  example,  the 
grower  of  the  grapes  would  be  exempt 
as  a  farm;  however,  labeling  the  wine 
after  receiving  it  back  from  a  third  party 
is  considered  manufactiu-ing/processing. 
Thus,  both  the  grape  grower's  labeling 
facility  and  the  third  party's 
manufacturing/processing  facility  must 
register. 

(Comment  55)  One  commenter  asks 
whether  cattle  feed  yards  manufacturing 
feed  that  is  fed  onsite  to  the  cattle  are 
required  to  register. 

(Response)  The  "farm"  definition 
states  that  "farm"  includes  "facilities 
that  manufacture/process  food,  if  all  of 
the  food  used  in  such  activities  is 
consumed  on  that  farm  or  another  farm 
under  the  same  ownership."  Therefore, 
a  cattle  feed  yard  that  manufactures/ 
processes  feed  that  is  fed  only  at  that 
feed  yard  or  another  farm  or  feed  yard 
under  the  same  ownership  is  a.  "farm" 
that  is  exempt  from  registration. 
Conversely,  a  cattle  feed  yard  that 
manufactures/processes  feed  that  is  fed 
to  cattle  at  another  location  that  is  under 
different  ownership  would  be  required 
to  register  as  a  manufacturing/ 
processing  facility. 

(Comment  56)  One  commenter  quotes 
FDA's  proposed  provision  for  contract 
facilities,  which  states: 

(tlhe  definition  of  farm  does  not  include 
facilities  that  contract  with  multiple  farmers 
to  grow  crops  or  raise  animals.  These 
facilities  may  manufacture/process  feed  and 
distribute  it  to  the  contract  farmers  for 
feeding  to  animals  being  raised  on  the  farm. 
KD.\  is  proposing  that  the  facilities  that 
manufacture/process  feed  for  the  contract 
farmers  would  be  required  to  register.  The 
farms  that  grow  the  crops  or  raise  the  animals 
would  be  exempt  from  the  registration 
requirement. 

The  commenter  states: 


[dlespite  FDA's  clarifications  on  its 
definition  of  farm,  it  does  not  specif\-  what 
happens  if  these  same  products  are  later  sold 
outside  the  farm  or  if  these  products  are 
BTOwn,  harvested,  held,  and  sold  for 
consumption  of  any  kind  outside  the  farm, 
thus  going  to  a  second  owner  and  facility  to 
serve  other  purposes  (international 
commerce). 

(Response)  This  comment  is  not  clear 
regarding  "what  happens  "  if  products 
are  "later  sold  outside  the  farm"  or  "are 
grown,  harvested,  held,  and  sold  for 
consumption  of  any  kind  outside  the 
farm."  The  "farm"  definition  covers  a 
facility  that  grows  crops  or  raises 
animals  for  food.  If  an  establishment 
sells  animal  feed  obtained  from  a 
contract  facility  to  a  third  person,  that 
establishment  would  be  required  to 
register  unless  it  was  exempt  as  a  retail 
food  establishment.  If  the  establishment 
sells  the  animal  feed  to.  for  example,  a 
distributor  or  another  business,  it  would 
not  fall  within  the  retail  exemption  and 
thus,  it  would  be  required  to  register. 

(Comment  57)  One  commenter  states 
that  FDA  is  proposing  to  exempt  farms 
from  registration  even  if  they  conduct 
packing/holding/processing  on  their 
premises,  as  long  as  they  onlv  handle 
food  grown  on  that  farm  or  another  farm 
under  the  same  ownership,  or  if  they 
mix  feed  from  outside  sources  for 
exclusive  use  on  that  farm.  However, 
the  commenter  asserts  that  most  farmers 
that  pack  or  process  the  crops  that  they 
grow  may  sell  or  pay  for  the  discarded 
materials,  such  as  sorted-out  produce, 
hulls,  etc..  to  be  used  as  feed.  The 
commenter  asks: 

[ils  it  FDA's  intent  to  include  all  incidental 
iDy-products  from  processing  that  go  to  feed 
as  feed  production,  therefore  triggering  the 
registration  requirement?  Would  the  by- 
products sold/disposed  of  as  feed  need  to  be 
listed  among  the  items  produced  by  a  facility 
that  is  registering  for  other  reasons? 

(Response)  This  comment  raises 
several  questions  regarding  the  status  of 
farms  that  produce  animal  feed  or 
animal  feed  components.  The  farm 
definition  in  the  interim  final  rule 
includes  farms  packing  or  holding  food, 
if  all  of  the  food  used  in  animal  feed 
production  activities  is  grown  or  raised 
on  that  farm  or  consumed  on  that  farm. 
Similarly,  a  farm  that  manufactures/ 
processes  animal  feed  is  not  required  to 
register,  if  all  of  the  food  used  in  such 
activities  is  consumed  on  that  farm  or 
another  faim  under  the  same  ownership. 
Thus,  if  a  farm  manufactures/processes 
food  grown  on  the  farm  and  feeds  by- 
products of  these  crops  to  the  farm's 
own  animals,  the  farm  does  not  need  to 
register.  However,  if  the  facaity  sells  the 
by-products  to  another  entity,  it  must 
register,  unless  it  is  otherwise  exempt. 


Anv  registered  facility  that  is 
producing  such  by-products  may 
identif\'  such  products  in  section  lib  of 
the  registration  form  (Form  3537). 
Because  the  categories  listed  in  section 
nb  of  the  form  are  not  included  in 
§  170.3,  they  are  optional. 

7.  Food  ~~ 

(Comment  58)  The  agency  received  a 
number  of  comments  regarding  the 
proposed  definition  of  "food"  provided 
in  §  1 .227(c)(4).  Most  of  these 
commenters  asserted  that  the  definition 
was  too  broad  and.  for  a  number  of 
reasons,  recommended  that  certain 
items  covered  by  the  proposed 
definition  be  excluded  from  the  rule's 
coverage.  In  particular,  the  commenters 
requested  that  food  packaging  and 
components  of  food  packaging,  other 
food  contact  articles  (such  as  food 
processing  equipment  and  components 
of  such  equipment,  glassware,  dishware. 
cutlery,  kitchen  appliances),  and  so- 
called  indirect  additives  (including 
those  applied  to  food  contact  surfaces) 
be  excluded  from  the  interim  final  rule's 
definition  of  "food." 

In  support  of  these  proposed 
exclusions,  many  commenters  cited  the 
language  in  section  415(a)(1)  of  the 
FD&C  Act  requiring  registration  of 
facilities  that  manufacture,  process, 
pack,  or  hold  "food  for  consumption  in 
the  United  States."  claiming  that  such 
language  indicates  that  Congress 
intended  the  registration  provision  to 
applv  only  to  facilities  that 
manufacture,  process,  pack  or  hold 
"edible  food,"  "traditionally  understood 
as  food,"  or  articles  that  are  "intended 
for  consumption."  In  addition,  one 
commenter  cited  the  reference  in 
section  415(a)(2)  of  the  FD&C  Act  to  the 
general  categories  of  food  provided  in 
§  170.3.  which  does  not  include  listings 
for  food  packaging  or  other  food-contact 
materials  or  their  components.  Several 
commenters  argued  that  extending 
registration  to  facilities  that  produce 
food-contact  materials  was  not 
consistent  with  the  purpose  of  the 
Bioterrorism  Act  and  that  there  was  no 
historical  evidence  associating 
foodborne  illness  with  packaging  or 
other  food  contact  material.  Finally, 
some  commenters  argued  that  an  overly 
broad  definition  of  "food"  would  have 
the  effect  of  diluting  the  government's 
resources  and  thereby  hampering  the 
government's  opportunity  to  achieve  the 
protective  goals  of  the  Bioterrorism  Act. 

Other  commenters  argued  that 
additional  items  or  facilities  should  be 
excluded  from  the  registration 
requirement;  those  comments  are 
addressed  in  section  III.D  of  this 
document. 
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packaging  and  its  components.  Some 
commenters  point  out  that  food 
pacii.dging  and  components  are  "food" 
under  section  201(11  of  the  FD&C  Act. 
Some  of  these  commenters  suggest  that 
FDA  should  require  facilities  currentlv 
manufacturing  substances  suh|ect  to 
approval  under  section  409  of  the  act  to 
register,  and  FDA  should  clarifv  the 
definition  at  4}  1  227(c)(4).  and  consider 
out(T  packaging  food. 

(Response;  Reiving  on  the  acts 
definition  of  "food"  in  section  201(f). 
the  proposed  rule  defined  "food"  as 
follows: 

Food  has  the  meaning  given  in  section 
201(f)  of  the  act.  Examples  of  food  include, 
but  dre  not  limited  lo.  fruits,  vegetables,  fish, 
dairv  products,  eggs  raw  agricultural 
commodities  for  use  as  food  or  components 
of  food,  animal  feed,  including  pet  food,  food 
and  feed  ingredients  and  additives,  including 
siibstancfs  that  migrate  into  food  from  food 
packaging  and  other  articles  that  contact 
food,  dietarv  supplements  and  dietary- 
ingredients,  infant  formula,  beverages, 
inc  luding  alcoholic  beverages  and  bottled 
water,  live  food  animals,  bakery  goods,  snack 
foods,  candy,  and  canned  foods  (emphasis 
added). 

Thus,  food  packaging  and  other  food 
contact  materials  were  expressly 
included  as  examples  of  "food"  in  the 
propo.sed  definition,  with  the  result 
that,  under  the  ."-ule  as  proposed, 
fai  ihties  that  manufacture/process, 
pack,  or  hold  food  packaging,  food- 
contact  materials,  or  their  components 
would  have  been  requued  to  register. 
(See  68  FR  5378  at  5382).  The  breadth 
of  the  proposed  definition  of  "food"  was 
based  on  both  the  statutorv  definition  in 
section  201(f)f3)  of  the  FD&C  Act,  which 
defines  articles  used  as  components  of 
food  as  "food,"  and  the  case  law 
interpreting  the  definition,  including 
Xdtirk  Papcrboard  w  Weinberger.  525 
F.2d  1103  (1st  Circuit  1975)  (paperboard 
containing  PCBs  intended  for  food  use 
is  adulterated  food);  U.S.  v.  Articles  of 
food'   '   *  688  Cases*   *   *  of  Potter\' 
ICathyRose).  370  F.  Supp  371  (E.D.  Mi. 
1974)  (ceramic  pottery  that  leaches  lead 
is  adulterated  food). 

The  comments  on  food-contact 
substances  raise  the  question  of  what 
(Congress  intended  "food"  to  mean  in 
terms  of  registration  of  facilities  that 
manufacture,  process,  pack,  or  hold 
"food."  In  construing  the  registratitm 
provision  of  the  Bintprronsm  Act  .  FDA 
is  confronted  with  two  questions.  First. 
has  C'ongress  directly  spoken  to  the 
precise  question  presented'  ['Chevron 
step  one").  Chevron.  C  S.A..  Inc.  v. 
\RDC.  Inc  .  467  I'.S.  837.  842  (1984).  To 
find  no  ambiguity.  Congress  must  have 
c  learlv  manifested  its  intention  with 


Communitv  Xiitrition  Institute.  476  U.S. 
974.  980  (1986)   If  Congress  has  spoken 
dir»'ctlv  and  plainly,  the  agency  must 
implement  Congress's  unambiguouslv 
expressed  intent.  Chevron.  467  U.S.  at 
842-843.  If.  however,  the  Bioterrorism 
.\ct  is  silent  or  ambiguous  as  to  the 
meaning  of  "food,"  FDA  mav  define 
"food"  in  a  reasonable  fashion 
{  "Chevron  step  two")   Chevron.  467  U.S. 
at  842-843.  FDA  v.  Brown  &■  [Villiamson 
Tobacco  Corp..  529  U.S.  120,  132 
(2000) 

The  agencv  has  determined  that,  in 
enacting  sectioii  415,  Congress  did  not 
speak  direc  tly  and  preciselv  to  the 
meaning  of  "food."  As  noted,  the  FD&C 
Act  has  a  definition  of  "food"  at  section 
201(f).  It  mav  be  a  reasonable 
assumption  that,  whtni  the  term  "food" 
is  used  in  the  FD&C  Act.  sectiim  201(f) 
applies.  However,  although  there  may 
be  "a  natural  presumption  that  identical 
words  used  in  different  parts  of  the 
same  act  are  intended  to  have  the  same 
meaning  [citation  omitted],  *    •    *  the 
presumption  is  not  rigid  *    *    '' 
Atlantic  i:ieaners  &■  Overs.  Inc.  v.  U.S.. 
286  U.S.  427,  433  (1932).  Accord:  U.S. 
V.  Cleveland  Indians  Baseball  Co..  532 
U.S.  200,  213  (2000)   Thus,  the  same 
word  may  be  gi\en  different  meanings, 
even  in  the  same  statute,  if  Congress 
intended  different  interpretations  or  if 
different  interpretations  arr'  reasonable 
(at  "Chevron  Step  two.").  Atlantic 
Cleaners  &■  Dtyers.  Inc..  supra. 

Even  before  the  Bioterrorism  Act 
amendments,  the  term  "food"  was  not 
given  an  identual  meaning  throughout 
the  FD&C  Act.  For  example,  in 
construing  the  parenthetical  "(other 
than  food)"  in  section  201(g)(1)(C),  the 
seventh  circuit  noted  th.it  f;ongress 
meant  to  exclude  only  "articles  used  by 
people  in  the  ordinary  way  that  most 
people  use  food-primarilv  for  taste, 
aroma,  or  nutritive  value"  and  not  all 
substances  defined  as  food  bv  section 
201(f)  (Nutrilab.  Inc.  v.  Schweiker.  713 
F.2d  335,  338  (7th  Cir.  1983)).  Similarlv. 
section  409(h)(6)  of  th(i  FD&fi  Act 
defines  a  food-contact  substance  as  "any 
substance  intended  for  use  as  a 
component  of  materials  used  in 
manufacturing,  packing,  pa(  kaging. 
transporting,  or  holding /ooJ  if  such  use 
is  not  intended  to  h.ive  anv  technical 
effect  in  such  food  (t.-inphasis  added)." 
This  definition  makes  sense  onlv  if 
"food"  in  this  context  excludes 
materials  that  contact  food  because 
components  of  food  contact  materials 
are  plainly  intended  to  have  a  technical 
effect  in  such  materials.' 


Thus,  in  this  larger  statutory  context, 
FDA  has  evaluated  section  415  to 
determine  whether  the  meaning  of  the 
word  "food"  is  ambiguous.  In 
conducting  this  Chevron  step  one 
analysis,  all  of  the  traditional  tools  of 
statutory  interpretation  are  available  to 
determine  whether  the  language 
Congress  used  is  ambiguous. 
Pharmaceutical  Research  &■ 
Manufacturers  of  America  v.  Thompson. 
251  F.  3d  219.  224  (D.C.  Cir.  2001). 
Beginning  with  the  language  of  the 
statute,  in  section  415(a)(1).  "food"  is 
used  to  describe  who  must  register: 
"The  Secretary  shall  bv  regulation 
require  that  any  facility  engaged  in 
manufacturing,  processing,  packing,  or 
holding  food  for  consumption  in  the 
I'nited  States  to  be  registered  with  the 
Secretary  (emphasis  added)."  The 
Bioterrorism  Act  is  silent  as  to  the 
meaning  of  "food."  Furthermore,  the 
prepositional  phrase  "for  consumption 
in  the  United  States"  creates  an 
ambiguity  because  it  could  be  read  to 
suggest  that  "food"  within  the  context 
of  the  section  415  registration 
requirement  only  refers  to  food  that  is 
ordinarily  thought  of  as  "consumed." 
By  modifying  the  term  "food"  bv  the 
prepositional  phrase  "for  consumption 
in  the  United  States."  Congress 
apparently  intended  to  limit  the  term 
"food"  to  something  less  than  the  broad 
definition  in  section  201(f).  Although 
"consume"  has  multiple  meanings, 
most  relevant  in  this  context  is  "to  eat 
or  drink  up;  ingest."  Webster's  II  S'ew 
Riverside  I  'niversity  Dictionan,- {'[994). 
Emphasizing  the  word  "consumption" 
could  appear  to  limit  "food"  to  those 
items  commonly  eaten  primarilv  for 
taste,  aroma,  or  nutritive  value.  \'utrilnb 
V.  Schiveiker.  supra  at  338. 

Where,  as  here,  'he  statutorv  language 
on  its  face  does  not  clearlv  establish 
Congress's  intent,  it  is  appropriate  to 
consider  not  only  the  particular 
statutory  language  at  issue,  but  also  the 
language  and  design  of  the  statute  as  a 
whole.  Martini  v.  Federal  Xat'l  Mortgage 
Association.  178  F.  3d  1336,  1345  (D.C. 
Cir.  1999),  citing  K  Mart  Corp.  v.  Cailier. 
Inc..  486  U.S.  281  (1988).  Indeed,  the 
analysis  should  not  be  confined  to  the 
specific  provision  in  isolation  because 
the  meaning  or  ambiguity  of  a  term  may 


FDA's  long-standing  interprfitatioii  i)f  tiie  FD&C 
Act  s  definition  of  color  additive,  section  ;iO'(t).  is 


■\n  additinndl  ex.iinpit'  rjf  whi're  "food"  is  used 
inorf  narrowly  than  as  defined  in  section  2Ul(fl,  .'\ 
I  olor  additive  is  defined  in  section  201(1)  as  a 
substance  that  "when  applied  to  a  food  *    *    *  is 
capable  *    *    *  of  imparting  color  thereto."  The 
agencv's  lood  additive  regulations  distinguish 
between  color  additives  and  "colorants."  the  latter 
being  used  to  impart  color  to  a  food-contact 
material  (21  C.TR  178  :i297(a|).  (See  also  21  CFR 
70  3  (f))  Thus,    lood"  as  it  appears  in  the  statutorv 
definition  of  color  additive,  necessarily  excludes 
food-c:ontart  materials. 


.■iRqin 
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be  evident  only  when  considered  in  a 
larger  context.  FDA  v.  Bmwn  &■ 
Williamson  Tobacco  Corp.,  supra  at  132 
(2000). 

Consistent  with  this  instruction,  FDA 
has  considered  other  parts  of  the 
registration  provision  in  assessing 
whether  the  meaning  of  "food"  in 
section  415(a)(1)  ambiguous.  In 
particular,  FDA  has  considered  section 
415(b)(1).  In  defining  "facility"  for 
purposes  of  section  415,  Congress 
expressly  exempted  "farms;  restaurants; 
other  retail  food  establishments; 
nonprofit  food  establishments  in  which 
food  is  prepared  for  or  served  directly 
to  the  consumer  *   *  *"  These 
exemptions  do  not  make  clear  whether 
Congress  intended  them  to  cover  only 
food  that  is  ordinarily  eaten  at  some 
point  by  consumers  primarily  for  taste, 
aroma,  or  nutritive  value  or  whether,  for 
example,  a  retail  food  establishment 
could  include  retailers  of  food  contact 
materials,  such  as  retail  cookware 
stores. 

The  legislative  history  of  section  415 
also  supports  the  conclusion  that 
Congress  did  not  speak  directly  to  the 
meaning  of  "food"  in  that  Bioterrorism 
Act  provision.  Such  history  is 
appropriately  consulted  at  Chevron  step 
one.  Atherton  v.  FDIC,  519  U.S.  213, 
228-29  (1997).  hi  particular,  the 
Conference  Report  to  H.R.  3448,  which 
became  the  Bioterrorism  Act,  explains 
what  Congress  intended  by  "retail  food 
establishments,"  which  is  used  to  create 
an  exemption  from  registration: 

The  Managers  intend  that,  for  the  purposes 
of  this  section,  the  term  "retail  food 
establishments"  includes  establishments  that 
store,  prepare,  package,  serve,  or  otherwise 
provide  articles  of  food  directly  to  the  retail 
consumer  for  human  consumption,  such  as 
grocery  stores,  convenience  stores,  cafeterias, 
lunch  rooms,  food  stands,  saloons,  taverns, 
bars,  lounges,  catering  or  vending  facilities, 
or  other  similar  establishments  that  provide 
food  directly  to  a  retail  consumer. 

H.R.  Conf.  Rep.  No.  481. 107th  Cong.,  2d 
Sess..  133  (2002). 

Similarly,  the  Conference  Report 
notes  that  the  term  "non-profit  food 
establishments"  includes  not-for-profit 
establishments  in  which  food  is 
prepared  for,  or  served  directly  to  the 
consumer,  such  as  food  banks,  soup 
kitchens,  homebound  food  delivery 
services,  or  other  similar  chariflable 
organizations  that  provide  food  or  meals 
for  human  consumption."  [Id.  at  133- 
34.)  Notably,  the  examples  provided  by 
Congress  for  both  types  of  exempt  food 
establishments  are  not  those  that 
generally  sell  or  distribute  food  contact 
materials.  Accordingly,  the  legislative 
history  of  section  415  creates  additional 
ambiguity  as  to  the  meaning  of  "food." 


Finally,  a  review  of  section  307  of  the 
Bioterrorism  Act  (the  prior  notice  of 
food  imports  provision)  and  its 
legislative  history  confirms  that  the 
meaning  of  the  word  "food"  when  used 
in  the  Bioterrorism  Act,  including 
section  415,  is  ambiguous.  The 
Bioterrorism  Act's  registration  provision 
is  one  piece  of  several  enacted  by 
Congress  to  enhance  the  safety  of  the 
U.S.  food  supply.  Registration  works  in 
concert  with  prior  notice  (section  307  of 
the  Bioterrorism  Act).  This  is  reflected 
in  section  305(c)  of  the  Bioterrorism 
Act,  which  requires  that  food  from  an 
unregistered  facility  be  held  at  the  port 
when  offered  for  import.  Thus,  this 
provision  and  its  legislative  history  are 
of  particular  relevance  in  determining 
whether  "food"  is  ambiguous  in  the 
registration  provision.  The  legislative 
history  of  section  307  of  the 
Bioterrorism  Act  supports  the  ambiguity 
of  the  term  "food"  in  the  Bioterrorism 
Act.  For  example,  the  Conference  Report 
states  that  the  prior  notice  provision  is 
to  be  construed  not  to  apply  to 
"packaging  materials  if,  at  the  time  of 
importation,  such  materials  will  not  be 
used  for  or  in  contact  with  food  *   *   *" 
(See  H.R.  Conf.  Rep.  No.  481,  107th 
Cong.,  2d  Sess.,  136  (2002).)  This 
statement  cculd  be  read  to  mean  that  the 
term  "food"  does  not  include  packaging 
or  other  materials  that  contact  food. 

Having  concluded  that  the  meaning  of 
"food"  in  section  415(a)(1)  is 
ambiguous,  FDA  has  considered  how  to 
define  the  term  so  as  to  achieve  a 
"permissible  construction"  of  the 
registration  provision.  Chevron,  USA, 
Inc.  v.  NRDC,  Inc.,  supra  at  843.  In 
conducting  this  Chevron  step  two 
analysis,  the  agency  has  considered  the 
same  information  evaluated  at  step  one 
of  the  analysis.  Bell  Atlantic  Telephone 
Co.  v.  FCC,  131  F.  3d  1044.  1049  (B.C. 
Cir.  1997);  Chevron  U.S.A.,  Inc.  v.  FERC, 
193  F.  Supp.  2d  54,  68  (D.D.C.  2002). 
FDA  has  determined  that  it  is 
permissible,  for  purposes  of  the 
registration  provision,  to  exclude  food 
contact  materials  from  the  definition  of 
"food." 

Excluding  food-contact  materials 
(including  food  packaging)  is  consistent 
with  the  statutory  phrase,  "food  for 
consumption",  section  415(a)(1),  in  that 
foods  that  are  "consumed"  are  generally 
those  intentionally  eaten  for  their  taste, 
aroma,  or  nutritive  value.  In  addition, 
excluding  food  contact  materials  from 
"food"  in  this  regulation  is  consistent 
with  the  exemptions  in  section 
415(b)(1),  as  well  as  the  legislative 
history  of  section  415,  in  that  the 
establishments  exempted  by  statute  and 
the  entities  used  as  examples  of  retail 
and  nonprofit  food  establishments  are 


those  that  sell,  distribute,  or  otherwise 
provide  what  is  considered  food  in  the 
conventional  sense  and,  generally 
speaking,  are  not  purveyors  of  food 
contact  articles.  Finally,  restricting 
"food"  to  substances  other  than  food- 
contact  materials  is  consistent  with  the 
legislative  history  of  the  prior  notice 
provision  of  the  Bioterrorism  Act,  a 
provision  linked  to  the  registration 
provision. 

As  discussed  in  responses  to 
conunents  64  and  65,  FDA  has  also 
interpreted  "food"  for  purposes  of 
section  415  to  exclude  pesticides  as 
defined  in  FIFRA  (7  U.S.C.  136(u)). 
Accordingly,  for  the  reasons  discussed 
in  response  to  this  comment  and 
comments  64  and  65,  FDA  has 
determined  that  a  reasonable 
interpretation  of  "food"  for  purposes  of 
section  415  is  as  follows.  Section 
1.227(b)(4)  of  this  interim  final  rule  has 
been  revised  to  provide: 

Food  has  the  meaning  given  in  section 
201(f)  of  the  act.  (i)  except  for  purposes  of 
this  subpart,  it  does  not  include:  (A)  food 
contact  substances  as  defined  in  section 
49(h)(6)  of  the  act  (21  U.S.C.  348  {h)(6)):  or 
(B)  pesticides  as  defined  in  7  U.S.C  136(u). 
(ii)  Examples  of  food  include  fruits, 
vegetables,  fish,  dairy  products,  eggs,  raw 
agricultural  commodities  for  use  as  food  or 
as  components  of  food,  animal  feed 
(including  pet  food),  food  and  feed 
ingredients,  food  and  feed  additives,  dietary 
supplements  and  dietar>'  ingredients,  infant 
formula,  beverages  (including  alcoholic 
beverages  and  bottled  water),  live  food 
animals,  bakery  goods,  snack  foods,  candy, 
and  canned  foods. 

(Comment  59)  One  commenter  asks 
FDA  to  address  the  foreign  facility 
exemption  as  it  applies  to  "products 
that  migrate  into  food  from  food 
packaging  and  other  articles  that  contact 

food." 

(Response)  Because  the  interim  final 
rule  excludes  food  contact  substances 
from  the  definition  of  "food," 
establishments  that  manufacture/ 
process,  pack,  or  hold  food  contact 
materials  or  components  of  such 
materials  are  not  required  to  register, 
unless  these  establishments  also 
manufacture/process,  pack,  or  hold 
"food"  as  defined  in  §  1.227(b)(4). 

(Comment  60)  A  commenter  asks 
whether  water  collection  and 
distribution  facilities  are  required  to 
register  as  food  facilities  if  the  owner  or 
operator  of  such  facility-  knows  that  the 
water  is  to  be  used  as  a  food  ingredient. 
The  same  commenter  asks  whether 
commimity  water  systems  that  supply 
water  to  bottled  water  facilities  or  to 
bottled  water  sources  must  register. 

(Response)  FDA  has  determined  that 
nonbottled  drinking  water  collection 
and  distribution  organizations  and  their 
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structures  should  not  be  included  in  the 
definition  of    facility"  for  purposes  of 
registration.  Under  section  305(a)  of  the 
Bioterrunsm  Act.  the  term  "facility'" 
includes  "any  factory,  warehouse,  or 
establishment."  Congress  did  not 
specih-  anv  definitions  for  these  terms. 
According  to  Wtfbsters  II  New  Riverside 
University  Dictionary  (1994).  the  most 
relevant  definition  of  "establishment"  is 
"a  business  firm,  club,  institution,  or 
residence,  including  its  possessions  and 
employees."  Where,  as  here,  the 
statutory  language  on  its  face  does  not 
clearlv  establish  Congressional  intent,  it 
is  appropriate  also  to  consider  other 
language  in  the  section,  the  language 
and  design  of  the  statute  as  a  whole,  and 
the  larger  context  tu  determine  if  the 
term  is  ambiguous.  FDA  v.  Broivii  8- 
Williamson  Tobacco  Corp..  529  U.S. 
120.  132  (2000):  Martini  v.  Federal  Natl 
MortiiagpAssn.  178  F.3d  1336.  1345 
(D.C.  Cir.  1999).  citing  K Mart  Corp.  v. 
Cartier.  Inc..  486  U.S.  281  (1988). 

Traditionally,  the  Environmental 
Protection  Agency  (EPA)  has  exercised 
a  primary  role  in  the  regulation  of 
public  water  svstems  (see  44  FR  42775, 
lulv  20.  1979).' Under  the  Safe  Drinking 
Water  Act  (42  U.S.C.  300(f)  et  seq.) 
(SUW.M.  EPA  regulates  public  water 
systems,  which  are  water  systems  that 
havp  at  least  15  service  connections  or 
serve  25  people  per  dav  for  60  davs  of 
the  year.  In  additicm.  Title  IV  of  the 
Bioterrorism  Act  creates  an  extensive 
scheme  for  protecting  from  bioterrorism 
threats  community  water  svstems 
serving  over  3.300  persons.  Title  IV 
amends  the  SDWA  to  require  that  such 
community  water  systems  submit  to 
EPA  vulnerability  assessments  of  their 
facilities  and  emergency  response  plans 
to  dtvil  with  the  possibilitv  of  a 
bintf'rrorist  attack.  EP.A  is  authorized  to 
provide  funds  to  community  w-ater 
systems  to  addr^■•^<  critical  security 
enhancements  and  sii^nificant  public 
health  threats. 

FDA  believes  that  the  language  and 
design  of  the  Bioterrorism  Act.  which  in 
Title  IV  lays  out  strategies  under  EP,-\'s 
authority  for  protecting  the  safetv  and 
supply  of  public  drinking  water,  creates 
ambiquitv  about  whether  Congress 
intended  to  reiimre  drinking  water 
facilities  to  register  with  FDA  as  food 
facilities.  The  traditional  EPA  role  in 
regulating  public  water  systems,  as 
established  b\  federal  legislation  ,in(i 
implemented  by  Federal  agencies,  also 
creates  ambiguity  about  Congressional 
intent  to  include  drinking  water 
facilities  within  the  scope  of  FDA's  food 
registration  scheme. 

Based  on  EPA'S  primacy  in  regulating 
public  water  systems  and  on  the 
Bioterrorism  Act  scheme  for  water 


systems  in  Title  IV,  FDA  (  onclinies  tliat 
it  is  reasonable  to  interpret  the  term 
"facility"  to  e.xclude  nonbottled 
drinking  water  collection  and 
distribution  establishments,  such  as 
community  water  svstems.  Therefore. 
FDA  has  revised  §  1.227(b)(2)  to  exclude 
these  nonbottled  drinking  water 
establishments  from  the  definition  of 
"facility." 

Bottled  water,  on  the  other  liand,  ha^ 
traditionally  been  regulated  bv  FDA  (see 
21  U.S.C.  349,  21  CFR  parts  129.  165). 
Moreover,  Title  IV  of  the  Bioterrorism 
Act  does  not  address  bottled  water 
issues,  but  only  public  drinking  water 
systems.  Therefore,  FDA  believes  it  is 
reasonable  to  include  establishments 
that  manufacture/process,  park,  or  holrl 
bottled  water  in  the  definition  of 
"facility." 

FDA  also  has  primar\  responsil.'ilil\ 
for  drinking  water  that  is  used  in  the 
manufacturing/processing  of  food  that  is 
not  bottled  water.  Thus,  once  drinking 
water  enters  a  facility  where  it  is  used 
in  food  manufacturing/processing,  the 
water  is  regulated  b\  FDA.  Bet.ause  such 
facilities  are  food  facilities  in  the  fir^t 
place,  they  already  are  required  to 
register  with  FDA  without  regard  to  the 
water  source. 

(Comment  61)  Se\eral  <  (iminentt^rs 
asked  whether  facilities  that  produce 
water  coolers,  ozone  equipment,  carbcui 
dioxide,  water  storage  silos,  plastic 
resins,  or  chlorine  must  register  with 
FDA. 

(Response)  Water  coolers,  ozone 
equipment,  water  storage  silos,  and 
plastic  resins  are  food-contact 
substances  (section  4f)9(h)(B)  of  the 
FD&C  Act)  and  therefore,  facilities  that 
manufacture/process,  pack,  or  hold  such 
items  are  not  required  lo  register 
because  these  items  ,ire  not   "food"  as 
defined  in  this  regul.it ion   In  contrast, 
carbon  dioxide,  if  used  to  make 
carbonated  beverages  or  to  aerate  food, 
is  a  component  of  food  (section  201(f)(3) 
of  the  FD&C  Act)  that  is  intended  to 
have  a  technical  effect  in  the  fVjod  and 
therefore,  is  "food  '  as  defined  in  this 
interim  final  rule.  Similarly,  chlorine,  if 
used  in  bottled  water,  is  also  a 
t omponent  of  food  (section  2()](f)(3)  of 
the  FD&C  Act)  that  is  intenrled  to  have 
a  technical  effet  t  m  the  food  and 
therefore,  is  "food"  as  defined  in  this 
interim  final  rule.  Aci:ordingly,  facilities 
that  manufacture/process,  pack,  or  hold 
carbon  dioxide  or  c:hlorine  that  will  be 
used  in  food  products  must  register. 
Please  see  the  response  to  comment  62, 
whi(  h  addresses  multiuse  substances. 
(Comment  62)  Commenters  suggest 
that  foreign  facilities  that  process  or 
rc^fine  vegetable  oils  not  intended  for 
direct  inclusion  in  food  or  animal  feed 


should  be  exempt  from  registration. 
These  commenters  argue  that  where 
bulk  ingredients  have  both  food  and 
non-food  uses,  the  standard  for 
registration  should  be  whether  the 
coinmoditv  has  been  sulficientiv  refined 
to  be  dirr-c  tlv  .iddeil  to  food. 

(Response)  Thi>  interim  final  rule 
requires  that  <uiy  dcjinestic  facilitv  that 
manufactures/processes,  packs,  or  holds 
■food"  must  be  registered  unless  the 
facility  satisfies  one  of  the  exemptions 
in  45  1.226.  Foreign  facilities  are  subject 
to  the  same  registration  requirement 
except  that  a  inanufacturer.'process  or  is 
not  required  to  he  n;gistered  if  a 
sub.sequent  facilitv  outside  the  United 
States  performs  further  manufacturing/ 
processing  of  more  than  a  df  minimis 
nature.  For  purposes  of  the  interim  hnal 
rule,   "food"  iias  the  definition  in 
section  201(11  of  the  FD&C  Act  except 
that  "food  contact  substances"  (section 
4()9(h)(6))  and  "pesticides"  (7  U.S.C. 
136(u)j  are  excluded  from  "food." 
Under  secti(m  201(f).  "food"  m(!ans 
articles  used  for  food  or  drink"  (section 
201(f)(1))  and  articles  "used  for 
conqionents  of  anv  such  article" 
(section  201(0(3).)  The  determination  of 
whether  a  substance  is  "food"  is  not  a 
(]uestion  ot  intended  use.  Xuthlah  \ 
Sr/me/^pr.  713  F.2d.  335,  337  (7th  Cir. 
1983):  r.S.  v.  Technical  Egg  Products. 
171  F.Supp.  326.  328  (N.D.  Ga.  1959): 
I '  S  V.  52  Drums  Maple  Svrup.  110  F.2d 
414.  915  (2d  Cir.  1940).  Courts 
interpreting  the  "food"  definition  in  the 
act  have  held  that  articles  at  both  ends 
of  the  food  continuum  are  "food"  for 
purposes  of  the  FD&C  Act.  United  States 
V.  Tuente  Livestock.  888  F.  Supp.  1416 
(S.D.  Ohio.  1995)  (live  animals  for  food 
use  are  "food"  under  the  FD&C  Act); 
U.S.  V.  Technical  Egg  Products,  supra. 
171  F.Supp.  at  328  (rotten  eggs  are 
"food.")  Thus.  FDA  believes  that  a 
facility  that  manufactures/processes, 
packs,  or  holds  food  must  be  registered 
(unless  subject  to  one  of  the  exemptions 
in  <^  1  226)  even  if  the  food  is  not  vet  in 
the  form  in  which  it  will  be  used  for 
food.  FDA  will  consider  a  product  as 
one  that  will  be  used  for  food  if  the 
owner,  operator,  or  agent  in  charge  of 
the  facility  reasonably  believes  that  the 
substance  is  reasonably  expected  to  be 
directed  tb  a  food  use.  In  the  case  of 
vegetable  oil  that  is  not  yet  food  grade, 
FDA  believes  that  a  facility  that 
manufactures/processes,  packs,  or  holds 
such  oil  must  be  registered  (assuming 
the  facility  does  not  qualify  for  an 
exemption  in  §  1.226)  if  the  owner, 
operator,  or  agent  in  charge  reasonably 
believes  that  oil  manufactured/ 
processed,  packed,  or  held  at  the  facility 
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is  reasonably  expected  to  be  directed  to 
a  food  use. 

(Comment  63)  Several  commenters 
assert  that  processing  aids,  such  as 
defoaming  agents  and  biocides,  are  used 
in  the  production  of  food  but  are  not 
food  in  and  of  themselves  and  thus 
facilities  that  manufacture/process, 
pack,  or  hold  such  substances  need  not 
register. 

(Response)  FDA  notes  that  there  are  a 
wide  variety  of  processing  aids, 
including  processing  aids  used  in 
packaging  and  other  food  contact 
materials  and  processing  aids  used  in 
"traditional"  foods.  The  corrunenters  do 
not  specify  which  type  or  types  of 
processing  aids  they  believe  are  not 
"food"  such  that  establishments  that 
manufacture/process,  pack,  or  hold 
these  substances  should  not  be  required 
to  register. 

Whether  a  facility  that  manufactures/ 
processes,  packs,  or  holds  a  processing 
aid  must  be  registered  depends  upon 
whether  such  a  substance  is  "food" 
under  this  rule.  As  noted,  for  purposes 
of  the  interim  final  rule,  "food" 
excludes  "food  contact  substances" 
(section  409(h)(6)).  In  addition,  "food" 
excludes  "pesticides"  (7  U.S.C.  136(u)). 
Thus,  if  the  processing  aid  is  not  a 
pesticide  and  is  intended  to  have  a 
technical  effect  in  the  food  to  which  it 
is  added,  the  substance  is  not  exempt 
from  the  definition  of  "food"  and  the 
facility  must  be  registered  unless 
otherwise  exempt  under  §  1.226  (i.e.,  if 
it  is  a  foreign  facility,  and  food  from 
such  facility  undergoes  further 
manufacturing/processing  (including 
packaging)  by  another  facility  outside 
the  United  Slates).  In  terms  of 
processing  aids,  this  means  that, 
generally  speaking,  facilities  that 
manufacture/process,  pack,  or  hold 
processing  aids  used  in  the  production 
of  "traditional"  food  will  be  required  to 
register.  This  is  a  reasonable  result  in 
that  such  processing  aids  are 
intentionally  and  directly  added  to 
"traditional"  foods. 

(Comment  64)  Several  commenters 
request  an  exemption  for  facilities 
dealing  with  agricultural  chemicals 
(fertilizer,  pesticides)  since  these  are  not 
food  for  consumption  and  they  are 
already  registered  with  EPA.  Several 
other  comments  asked  whether  facilities 
that  manufacture/process,  pack,  or  hold 
anti-microbial  pesticides  used  in  or  on 
food  must  register. 

(Response)  As  discussed  in  the 
response  to  comment  58,  the  meaning  of 
"food"  in  section  415  is  ambiguous. 
Therefore.  FDA  may  define  "food"  in  a 
reasonable  manner.  FDA  believes  that 
excluding  "pesticides  "(7  U.S.C. 
1 36(u))  from  the  definition  of  food  is 


reasonable.  Agricultural  pesticides, 
including  these  used  in  or  on  food  for 
human  or  animal  use,  are 
comprehensively  regulated  by  the 
Federal  Government.  Under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act,  7  U.S.C.  136  et  seq.,  all  pesticides 
(both  food  and  nonfood  use)  are 
registered  with  EPA.  As  part  of  the 
registration  process,  establishments  in 
which  pesticides  are  produced  must 
register  with  EPA  (40  CFR  167.3  and 
167.20).  As  part  of  the  importation 
process,  prior  notice  of  all  pesticide 
shipments  must  be  given  to  EPA  (19 
CFR  12.112). 

Importantly,  the  Federal  regulatory 
scheme  for  pesticides  was  substantially 
revised  in  1996  by  the  Food  Quality 
Protection  Act  (FQPA)  (Public  Law  104- 
170),  and  EPA's  authority  over 
pesticides  was  consolidated  and  also 
expanded.  As  a  result  of  FQPA, 
pesticides  and  their  residues  are  subject 
to  substantial  and  comprehensive 
regulation  by  EPA.  Where  another 
Federal  agency  has  the  types  of  specific 
and  comprehensive  authority  described 
above  to  regulate  the  safety  of  certain 
substances  (here,  pesticides),  FDA 
believes  that  it  is  appropriate  to 
interpret  "food"  in  section  415  of  the 
FD&C  Act  to  not  include  such 
substances.  Accordingly,  FDA  has 
revised  the  definition  of  "food"  in 
§  1.227(b)(4)  to  exclude  pesticides  as 
defined  by  FIFRA  (7  U.S.C.  136(u)). 
Therefore,  FDA  agrees  that  facilities  that 
manufacture/process,  pack,  or  hold 
"pesticides  intended  for  use  in  or  on 
food"  need  not  register  with  FDA. 

(Comment  65)  Several  comments 
asked  whether  facilities  that 
manufacture/ process,  pack,  or  hold 
antimicrobial  pesticides  used  in  or  on 
food  must  register. 

(Response)  As  noted  previously,  for 
the  purposes  of  this  rule,  the  term 
"food"  is  defined  to  exclude  any 
substance  defined  as  a  "pesticide"  in 
FIFRA  (7  U.S.C.  136(u)).  Anti-microbial 
pesticides  meet  the  FIFR.^  definition  ol 
"pesticide."  Thus,  facilities  that 
manufacture/process,  pack,  or  hold  such 
substances  are  not  required  to  register. 

(Comment  66)  Several  commenters 
question  how  live  food  animals  relate  to 
the  definition  of  food.  One  commenter 
indicates  that  many  small  animals  are 
shipped  to  the  United  States  with  the 
intention  to  grow  them  in  the  United 
States  for  food  and  thus,  such  animals 
are  not  animals  for  food  at  the  time  they 
are  imported.  This  commenter  asks  FDA 
to  exempt  live  food  animals  from  the 
definition  of  food. 

(Response)  As  discussed  in  the 
response  to  comment  58,  the  meaning  of 
"food"  in  section  415  is  ambiguous. 


Therefore.  FDA  may  define  "food"  in  a 
reasonable  manner.  FDA  believes  that  it 
is  reasonable  to  interpret  "food"  in 
section  415  to  include  live  animals. 
First,  such  inclusion  is  consistent  with 
the  language  in  section  415(a),  "food  for 
consumption,"  in  that  live  animals  are 
raw  material  for.  and  thus  reasonably 
considered  components  of.  items 
traditionally  consumed  for  taste,  aroma, 
or  nutritive  value.  Moreover,  the 
products  of  live  food  animals  are  an 
integral  part  of  the  food  consumed  in 
the  United  States,  and  thus,  it  is  logical 
to  protect  the  raw  materials  (i.e..  the  live 
animals)  and  such  animal  food  products 
by  including  them  under  the 
Bioterrorism  Act's  safeguards.  Second, 
Congress  provided  several  statutory 
exemptions  from  the  registration 
requirement,  including  "farms,"  section 
415(b)(2),  which  would  reasonably 
include  those  raising  animals  as  well  as 
those  growing  fruits  and  vegetables.  By 
exempting  farms.  Congress  indicates 
that,  absent  an  exemption, 
establishments  where  fruits,  vegetables, 
and  animals  are  produced  would  be 
"food  facilities"  subject  to  registration. 
Third,  the  inclusion  of  live  animals  in 
the  definition  of  "food"  is  consistent 
with  the  statuton,'  language  of  the 
Bioterrorism  Act  as  a  whole.  In 
particular,  the  recordkeeping, 
administrative  detention,  and  prior 
notice  provisions  of  the  Bioterrorism 
Act  all  include  an  explicit  reference  to 
animals  in  the  statutory-  standard, 
"serious  adverse  health  consequences  or 
death  to  humans  or  animals."  [See.  e.g.. 
21  U.S.C.  334(h)(1)(A),  350c(a),  and 
381(m)(2)(B)(ii).)  In  each  of  these 
provisions,  this  standard  serves  as  a 
trigger  for  FDA  action.  This  standard 
does  not  appear  in  the  registration 
provision,  because  there  is  no  need  for 
a  trigger  for  FDA  action  in  registration. 
FDA  does  not  believe  that  the  fact  that 
this  standard  does  not  appear  in  the 
registration  provision  evidences  the 
intent  on  the  part  of  Congress  that 
facilities  that  manufacture/process, 
pack,  or  hold  live  animals  need  not 
register.  Accordingly,  the  interim  final 
rule's  definition  of  "food"  includes  live 
food  animals. 2  FDA  notes,  however,  that 
a  facility  that  exports  live  food  animals 
directly  to  the  United  States  may  be 
exempt  as  a  "farm"  if  it  satisfies  the 
definition  in  §  1.227(b)(3). 

(Comment  67)  Some  commenters  ask 
that  research  and  development  (R&D] 
facilities  and  facilities  that  manufacture/ 


-  Dpfining    food    to  iiu  hide  live  animals  is  also 
consistent  with  the  case  law  interpretins  the  term 
■food"  111  the  broader  context  of  the  act.  (See  United 
SlatP  V.  Tuente  Livestock.  B88  F  Supp   1416  (S.  D. 
Ohio,  1995).) 
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process,  pack,  nr  hnlii  fonri  samples 
should  not  be  (  onsidf'red    fac  ilities"  for 
purposes  of  FUA  reijistrdtiun.  The 
commenters  note  that  RJvD  facilities 
typicallv  hold  fooci  and  often  process  it 
on  d  siiidll  scale,  but  this  fond  is 
intentied  for  research  purposes  and  not 
for  commercial  sale  or  publu 
consumption.  The  i  (imnienters  explain 
that  sample  facUities  distribute  samples 
mternally  to  employees  and  are  not 
commercially  distributed 

(Response)  Under  section  ."^05  of  the 
Bioterrorism  Act.  facilities  are  required 
to  ret^ister  if  the\'  manufacture/process, 
pack,  or  hold  lood  for  consumptum  in 
the  United  States.  Therefore.  R&D 
fat  ilities  and  sample  facilities  that 
manufacture/ process,  pack,  or  hold  food 
that  is  tiinsumed  in  the  United  States, 
either  by  the  facility's  employees  or 
others  are  required  to  register.  However. 
if  R&D  facilities  and  sample  facilities 
manufacture/ process,  pack,  or  hold  food 
and  this  food  is  not  for  consumption  or 
actually  consumed  in  the  U'nited  States, 
the  facilities  are  not  subject  to 
registratujn 

((k)mment  68)  (Jne  commenter  takes 
issue  with  FDA's  inclusion  of  animal 
feed  within  the  definition  of  food  This 
commenter  states  that  in  the  legislative 
history  of  the  Bioterrorism  Act.  Rep. 
Shimkus  (R-IL)  repeatedly  states  that 
the  registration  requirement  is  intended 
to  apply  to  food  for  "human' 
consumption.  The  t:ommenter  also 
indicates  that  tbe  Conference  Report  to 
the  Bioterrorism  Ac;t  states  that  thi^  r"t,nl 
exemption  applies  to  facilities  that  sell 
to  the  consumer  "for  human 
consumption."  stating  that  FDA  took 
comments  on  this  issue  in  the  proposed 
rule.  The  commenter  argues  that 
because  the  recordkeeping. 
administratiye  detention,  and  prior 
notice  parts  of  the  Bioterrorism  Act 
specifically  refer  to  requirements 
regarding  food  for  animals,  as  well  as  for 
humans,  while  tbe  registration  part  of 
the  Bioterrorism  Act  does  not.  FDA 
should  limit  the  food  definition  to  food 
for  human  consumption 

(Response)  As  discussed  in  the 
response  to  comment  58.  the  meaning  of 
"food"  in  section  41.5  is  ambiguous. 
Therefore.  FDA  may  define  "food  "  in  a 
reasonable  manner  As  noted  in  the 
response  to  comment  66,  sections  30.i. 
306.  and  307  of  tbe  Bioterrorism  Act 
reflect  Congressional  conc:ern  with  tbe 
health  and  safety  of  "animals."  In  tb.tt 
response,  FDA  also  explains  why, 
logically,  the  standard  in  question 
("serious  adverse  heath  consequences  to 
human  or  animals  ')  need  not  appear  in 
section  305  of  the  Bioterrorism  Act  . 
One  important  way  in  which  to 
safeguard  animals  is  to  prtjtect  their 


food  ^uppl\    FD.\  believes  that  it  is 
reasonable  to  inc  hide  food  consummi  by 
animals  in  the  definition  of  "food"  and 
thus,  to  re(|uire  the  registration  of 
facilities  that  iiianiifac  ture/process. 
pac:k,  or  hold  tood  tor  (.onsuinption  by 
animals  Accordingly,  the  interim  final 
rule's  definition  of  "food"  in 
§1.227(b)(4|  iiu  hides  food  for 
consiimptinii  t)\  aniiihils. 

8.  Holding 

FDA  received  many  comments 
regarding  whether  facilities  that  hold 
products  on  a  temporar\  basis  are 
required  to  register  as  holders.  Because 
these  comments  also  questioned 
whether  these  units  fit  within  the 
definitiim  of  "facility.  "  FDA  has 
addressed  those  issues  in  comment  44 
and  its  response. 

(Comment  69)  Several  commenters 
requ(!st  that  FDA  clarify  who  is  required 
to  register  and  pay  the  costs  for  storage 
if  a  manufacturer/processor  sends  food 
to  a  warehouse  for  holding  under  the 
manufacturer/processor's  name  before 
export  to  tbe  L'nited  States. 

(Response)  FDA  interprets  this 
question  as  applying  solely  to  the 
warehouse,  not  the  manufacturer/ 
processor.  Hac  b  fac  ility  that  holds 
unprocessed  food  that  will  be  imported 
into  the  United  States  in  its  unprocessed 
form  for  consumption  in  the  United 
States  must  be  registered  with  FDA. 
unless  it  IS  exempted  by  this  rule. 
Additionally,  each  foreign  facility  that 
holds  food  destined  for  consumption  in 
the  United  States  subsequent  to  the  last 
foreign  manufacturer/processor  must  be 
registered  with  FDA,  unless  it  is 
exempted  by  this  rule.  Consistent  with 
the  plain  language  of  the  Bioterrorism 
A(  t.  the  interim  final  rule  places  the 
respcjnsibilitv  of  registering  a  facility  on 
the  owner,  operator,  or  agent-in-charge 
of  such  facility.  Although  the  interim 
final  rule  permits  the  owner,  operator, 
or  agent  in  c  barge  to  authorize  an 
individual  to  register  the  facility,  the 
facility's  owner,  operator,  or  agent  in 
charge  retains  the  legal  responsibility  to 
ensure  that  the  facility  is  properly 
registered  with  FDA   In  the  situation 
raised  in  the  comment,  whether  the 
warehouse  or  the  manufacturer/ 
proc;essor  pays  the  cost  of  such  storage 
IS  a  private  matter  btitvveen  the 
manufacturer/processor  and  the 
wartfbouse 

On  its  own  initiative,  FDA  has  made 
an  editorial  change  in  this  secticm  for 
clarity. 

9.  Manufacturing/Processing 

(Comment  70)  One  commenter 
requests  FD.A  to  clarify  whether 
commercial  ripening  (jf  fruit  fus  within 


the  definition  of  "manufacturing/ 
processing.  "  The  commenter  states  that 
some  cargo  containers  are  equipped 
with  technologies  that  artificially  ripen 
fruit  while  in  transit.  The  commenter 
states  that  "such  technologic:al 
advancements  should  not  change  the 
interpretation  of  what  defines  a  facility 
under  th'>  rule.  "  and  requests  that  FDA 
not  consider  this  activity 
manufacturing/processing. 

(Response)  Because  this  activity 
involves  "treating,"  "modif\-ing,"  or 
"manipulating"  food,  it  constitutes 
manufacturing/processing  as  defined  by 
the  interim  final  rule  (21  CFR 
1.227(b)(6),  The  fac:t  that  these 
maniifac:turing/processing  activities 
occur  in  a  transport  vehicle  does  not 
alter  tbe  fact  that  these  activities  are 
manufacturing/processing.  Thus,  a 
vehicle  engaging  in  the  artificial 
ripening  of  food  while  in  transit  is 
required  t(j  register. 

On  its  own  initiative,  FDA  has  made 
several  editorial  changes  in  this  section 
for  clarity 

10.  Nonprofit  Food  E.stablisbment 

FDA  received  no  comments  on  this 
issue.  On  its  own  initiative,  FDA  has 
made  several  changes  in  this  section  to 
be  consistent  with  the  legislative  history 
for  section  305  of  the  Bioterrorism  Act 
(21  U,S,C.  415).  FDA  has  also  made 
several  editorial  changes  in  this  section 
for  clarity. 

1 1,  Packing 

(Comment  71)  One  commenter  asks 
FDA  to  differentiate  between  "packing" 
and  "packaging."  The  commenter  states 
that  although  arguably  the  terms  could 
be  used  interchangeably,  they  are  in  fact 
materially  different.  The  commenter 
states  that  this  distinction  is  especially 
important  because  FDA  considers 
"packaging  material"  food  under 
§  1.227(c)(4). 

(Response)  FDA  agrees  with  the 
commenter  and  differentiates  between 
these  terms  in  the  interim  final  rule.  The 
interim  final  rule  defines  "packaging" 
(when  used  as  a  verb)  as  "placing  food 
into  the  container  that  directly  contacts 
the  food  and  that  the  consumer 
receives."  (§  1.227(b)(8)).  FDA  has 
redefined  "packing"  as  "placing  food 
into  a  container  otber  than  packaging 
the  food"  (§  1.227(b)(9)).  FDA  notes  that 
packaging  material  is  no  longer 
included  in  the  definition  of  "food"  as 
revised  in  this  interim  final  rule. 

(Comment  72)  One  commenter  asks 
whether  putting  food  into  tote  bins  and 
bulk  containers  is  considered  ""packing" 
for  purposes  of  this  rule. 

(Response)  Putting  food  into  tote  bins 
and  bulk  containers  is  ""packing"  as 
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defined  in  the  interim  final  rule 
(§  1.227(b)(9)).  because  it  is  "placing 
[food]  into  a  container  other  than 
packaging  the  food." 

12.  Port  of  Entr\' 

(Comment  73)  Several  commenters 
ask  that  the  definition  of  "port  of  entry" 
be  modified  so  that  it  is  consistent  with 
the  U.S.  Customs  definition,  which  is 
"the  port  at  which  Customs  entry  is 
made  for  the  shipment  of  imported  food 
for  consumption  in  the  United  States. 
This  port  may  be  different  than  the  Port 
of  Arrival,  which  is  defined  as  the  first 
port  at  which  the  carrier  transporting 
the  merchandise  arrives."  A  commenter 
states  that  creating  a  new  definition  of 
■port  of  entry"  is  contrary  to  Congress's 
intent,  which  it  may  be  presumed  was 
based  on  Congress's  awareness  of 
Customs'  definition  of  the  term. 

One  commenter  states  that  two 
Federal  Government  agencies  having 
two  definitions  for  the  same  term  is 
potentially  troublesome,  and  "lays  the 
groundwork  for  confusion  and  conflict 
regarding  where  and  when  proper 
declaration  is  required."  Another 
commenter  states  that  FDA's  proposed 
definition  of  "port  of  entry"  wUl  create 
substantial  hardship  for  an  importer  of 
the  food,  who  is  usually  located  in  close 
proximity  to  the  inland  port  and  is 
better  equipped  to  handle  compliance  or 
clearance  issues  locally.  The  commenter 
states  that,  under  FDA's  proposed 
definition  of  "port  of  entry,"  imports 
would  be  subject  to  review  by  two 
separate  FDA  Districts,  that  of  the  port 
of  arrival  and  that  of  the  port  of  entry. 
This  would  greatly  increase  FDA's 
workload.  The  commenter  also  indicates 
that  FDA's  proposed  definition  of  "port 
ol  entrv  '  would  create  substantial 
problems  if  a  foreign  facility  fails  to 
register,  because  there  is  no  provision  in 
the  statute  for  FDA  to  issue  a  refusal  of 
admission  that  would  enable  the 
importer  to  export  the  goods,  or  any 
provision  for  the  goods  to  be  designated 
as  general  order  status.  In  this  case,  the 
importer  could  not  file  a  consumption 
entrv.  after  which  FDA  could  issue  a 
refusal  of  admission  under  21  U.S.C. 
381  (a),  because  a  consumption  entry 
cannot  be  filed  until  the  goods  have 
arrived  at  the  inland  port. 

These  commenters  also  argue  that 
FDA's  concern  that  allowing  food  to  be 
shipped  inland  before  verifying 
registration  could  result  in  loss  of 
government  control  over  the  food  is 
inconsistent  with  the  statutory 
objective.  This  objective  is  to  prevent 
food  imports  from  being  released  from 
Customs'  control  until  FDA  has  had  an 
opportunity  to  screen  the  shipment  and 
determine  if  it  presents  a  rtsk  of 


bioterrorism.  The  commenter  explains 
that,  under  Customs'  regulations,  all 
food  transported  in  bond  to  an  inland 
port  of  entry  is  subject  to  Customs'  legal 
control  until  a  consumption  entry  is 
fded  and  a  permit  for  release  is  issued. 
Even  if  cargo  is  bound  for  consumption 
entry  in  an  inland  port,  the  cargo  is  still 
subject  to  detention  or  inspection  by 
Customs  or  FDA  at  the  port  of  arrival. 
One  commenter  states  that  a  revised 
definition  of  port  of  entry  would  also 
assist  express  carriers,  who  are  required 
to  hold  a  shipment  in  their  control  until 
all  regulatorv  agencies  have  released  it. 
(Response)  As  discussed  in  detail  in 
response  to  comment  151.  this  interim 
final  rule  does  not  include  a  provision 
regarding  consequences  for  failure  to 
register  on  imported  food.  Because  the 
definition  of  "port  of  entry"  is  only 
relevant  to  the  consequences  of  failure 
to  register  when  attempting  to  import 
food,  we  have  removed  the  definition  of 
"port  of  entr>'"  from  this  interim  final 
rule.  FDA  has  defined  the  term  "port  of 
entry"  in  the  interim  final  rule  on  prior 
notice  of  imported  food  published 
elsewhere  in  this  Federal  Register. 

13.  Restaurants 

(Comment  74)  One  commenter  asks 
FDA  to  specify  that  commissaries  that 
are  a  single  source  of  food  for  large 
populations  via  large  chain  restaurants 
should  not  be  exempt  from  registration 
as  restaurants. 

(Response)  FDA  agrees  with  the 
commenter  that  facilities,  such  as 
commissaries  or  central  kitchens  that 
provide  food  to  restaurants  that 
subsequently  serve  the  food  to 
customers,  are  not  restaurants.  The 
proposed  definition  of  restaurant  is 
limited  to  establishments  that  prepare 
and  sell  food  directly  to  consumers  for 
immediate  consumption.  Although 
central  commissaries  prepare  food  that 
is  eventual Iv  served  to  consumers,  these 
facilities  do  not  do  so  directly. 
Accordingly,  FDA  is  clarifying  in  the 
interim  final  rule  that  commissaries, 
central  kitchens,  and  other  similar 
facilities  that  do  not  prepare  and  serve 
food  directly  to  consumers  are  not 
restaurants  and  thus,  are  required  to 
register  with  FDA. 

(Comment  75)  Several  commenters 
agree  with  FDA  that  the  restaurant 
definition  (and  therefore,  the 
exemption)  should  include  pet  shelters, 
kennels,  and  veterinary  facihties.  One  of 
these  commenters  requests  that  FDA 
include  these  facilities  in  the  interim 
final  rule  itself,  as  opposed  to  the 
preamble.         ' 

(Response)  The  preamble  to  the 
proposed  rule  stated  that,  by  analogy, 
pet  shelters,  kennels,  and  veterinary 


facilities  were  included  in  the  restaurant 
exemption.  FDA  received  no  comments 
disagreeing  with  this  approach.  For 
clarity,  the  interim  final  rule's  definition 
of  restaurant  expressly  includes  pet 
shelters,  kennels,  and  veterinary 
facilities. 

On  its  own  initiative.  FDA  has  made 
several  editorial  changes  in  this  section 
for  clarity. 

14.  Retail  Food  Establishment 

The  interim  final  rule  substitutes  the 
statutor\-  term  "retail  food 
establishment"  for  the  term  "retail 
facility,"  which  was  used  in  the 
proposed  rule. 

(Comment  76)  Some  commenters  state 
that  Ihe  definition  of  retail  facility  as  "a 
facilitv  that  sells  food  products  directly 
to  consumers  (mly,  '  should  be  revised 
to  delete  "only."  This  is  based  on  the 
following  arguments;  148  Cong.  Rec. 
H2858  specifies  that  retail  food 
establishments  include  those  facilities 
"attendant"  to  retail  operations:  because 
the  proposed  definition  of  retail  food 
establishment  included  commissaries, 
distribution  facilities  for  grocery  stores, 
which  are  also  attendant  facilities, 
should  be  included  as  ueW:  the 
legislative  histor>  makes  several 
references  to  retail  as  "sale  to 
consumers  as  its  primary  function." 
warehouse  clubs  should  be  included  in 
the  definition  of  retail  facility,  based  on 
this  language  at  148  Cong,  Rec.  H272tt; 
"[Retail]  does  not  include  a  warehouse 
that  does  not  provide  articles  of  food 
directly  to  a  retail  consumer  as  its 
primary  function  *    *    *  " 

(Response)  FDA  agrees  in  part  with 
these  comments.  Accordingly,  we  have 
revised  the  definition  of  retail  food 
establishment  to  eliminate  the 
restriction  that  such  facilities  must  sell 
onlv  to  consumers  to  be  considered  a 
rtitail  food  establishment.  This  interim 
final  rule  defines  "retail  food 
establishment"  as  "an  establishment 
that  sells  food  products  directly  to 
consumers  as  its  primary  function.  A 
retail  establishment  may  manufacture/ 
process,  pack,  or  hold  food  if  the 
establishment's  primary  function  is  to 
sell  from  that  establishment  food  that  it 
manufactures/processes,  packs,  or  holds 
directly  to  consumers.  A  retail  food 
establishment's  primary  function  is  to 
sell  food  directly  to  consumers  if  the 
annual  monetary'  value  of  sales  of  food 
products  directly  to  consumers  exceeds 
the  annual  monetary  value  of  sales  of 
food  products  to  all  other  buyers.  The 
term  "  "consumers'  does  not  include 
businesses.  A  retail  food  establishment' 
includes  grocery  stores,  convenience 
stores,  and  vending  machine  locations." 
This  change  preserves  the  retail 
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exemption  both  for  retail  food 
establishments  (such  as  grocery  stores) 
thrit  sell  (IT  transfer  some  products  to 
sources  other  th.in  a  ("nsumer  {e.g..  to 
other  grocery  stores),  and  for  direct 
selling  entrepreneurs,  as  lung  as  their 
primary  function  is  to  sell  directly  to 
consimiers 

FDA  further  agrees  that  under  the 
revised  definition  of  retad  food 
establishment,  certain  warehouse  clubs, 
may  be  exempt  from  registration,  if. 
based  im  dollar  volume  of  their  sales, 
thev  sell  food  directly  to  consumers  as 
their  primary  Junction. 

In  dddituin.  FDA  has  determined  that 
an  establishment  "attendant"  to  a  retail 
operation,  if  located  separate  from  the 
retail  food  establishment,  is  not  a  retail 
food  establishment  for  purposes  of  this 
rule  This  is  consistent  with  the 
Conference  Report  for  the  Bioterrorism 
Act.  which  states  that  the  term  "retail" 
does  not  include  warehouses  that  do  not 
sell  directly  to  consumers  as  their 
primary  function  (H.R.  C.nni.  Rep.  No. 
481.  107th  Cong..  2d  Sess..  1 J3  (2002)). 

Regarding  FDA's  use  of  the  term 
"commissaries"  in  §  1.227(c)(l  1)  of  the 
proposed  rule.  FDA  is  clarifv  ing  that  the 
term  was  intended  to  refer  to 
establishments  on  militar\'  bases  that 
sell  food  directly  to  consumers  As 
noted  in  the  response  to  comment  74 
FDA  did  not  intend  to  include  other 
types  of  commissaries,  such  as  central 
kitchens  for  restaurants,  within  the 
restaurant  exemption.  To  avoid 
confusion,  the  interim  final  rule  deletes 
the  word  "commissaries"  as  an  example 
of  a  "retail  food  establishment"  because 
this  term  has  multiple  meanings. 
Regardless  of  \vhat  an  establishment  is 
called,  it  is  exempt  as  a  retail  food 
establishment  if — and  only  if — it  meets 
the  definition. 

(Comment  77)  .Several  comrnenters 
argue  that  "direct  selling"  or  "multi- 
level selling"  home-based  distributors 
should  be  considered  retail  food 
establishments  because  their  primary 
function  is  selling  to  consumers. 
However,  because  these  salespeople  also 
transfer  products  among  themselves, 
they  are  not  exempt  under  the  proposed 
rule.  The  parent  company's 
manufacturing  and  distribution  facilities 
would  be  required  to  register.  There  are 
millions  of  direct  selling  entrepreneurs 
and  registering  them  all  would  flood  the 
registration  system  and  not  be 
meaningful.  These  salespeople  are 
analogous  to  retail  chain  stores  that 
sometimes  need  to  transfer  inventory- 
between  them. 

(Response)  As  discussed  in  the 
response  to  comment  7.  private 
residences  of  individuals  are  not 
facilities  for  purposes  of  this  interim 


final  rule  and.  therefore,  are  exempt 
from  registration.  Accordingly,  these 
home-based  distributors  are  not  subject 
to  registration. 

(Comment  78)  One  commenter  asks 
FDA  to  clarify  when  operations  of  a 
retail  food  establishment  cease  to  be 
incidental  In  the  activities  of  the  retail 
food  estahlishinent  and  cause  the  retail 
food  establishment  to  become  a  mixed- 
type  facility  that  must  register.  This 
commenter  asserts  that  activities  such  as 
operating  a  juice  bar.  rtipackaging  nuts 
or  dried  fruits  received  in  bulk  into 
smaller  packages,  or  unpacking  and 
displaying  produce  are  good  examples 
i»f  incidental  activities  in  a  retail  food 
establishment. 

(Response)  The  revised  definition  of 
"retail  food  establishment"  clarifies  that 
such  establishments  m.iy  manufac:ture/ 
process   pack,  or  hold  food  so  long  as 
the  establishment's  primary  function  is 
to  Sv'll  from  that  establishment  food  that 
it  manufactures/ {irocesses.  packs  or 
holds  (lirei:tiy  to  (  oiisuiners.  As  noted, 
a  retail  food  establishment's  primary 
function  is  tf)  sell  food  directly  to 
consumers  if  the  annual  monetar\  value 
of  sales  of  food  products  directly  to 
consumers  exceeds  the  annual  monetary 
value  of  sales  of  food  products  to  all 
other  buyers.  Therefore,  if  the 
establishments  primary  function  is  to 
sell  food  directly  to  consumtjrs. 
repackaging  nuts  or  dried  fruit  for  sale 
directly  to  consumers  and  unpa<  king 
and  displaying  produce  for  direct  sale  to 
consumers  are  permissible  activities. 
However,  if  an  establishment's  primary 
function  is  to  sell  food  to  distributors, 
but  the  establishment  also  conducts 
some  minor  sales  directly  to  consumers, 
repackaging  nuts  for  sale  directly  to 
these  consumers  does  not  cause  the 
establishment  to  fall  within  the 
definition  of  "retail  food 
estiiblishment."  Examples  of 
manufacturing/processing  that  a  retail 
food  establishment  might  perform 
include  making  potato  salad  for  sale  at 
the  delicatessen  counter  of  a  grocery' 
store,  filleting  fish  at  a  fish  market,  and 
cutting  cheese  from  a  large  block  into 
slices  for  sale  directly  to  consumers 
based  on  the  amount  they  request. 
Operating  a  juice  bar  would  be  exempt 
as  a  'restaurant  "  b»'cause  it  involves 
preparing  and  selling  food  directly  to 
consumers  for  inunediate  consumption. 

(Comment  79)  Some  comrnenters 
argue  that  retail  food  establishments 
should  include  retailers  of  animal  food. 
They  argue  that  the  plain  text  of  the 
statute  does  not  have  a  limitation  on  the 
scope  of  the  retail  food  establishment 
exemption  and  that  because  animal  food 
is  included  in  the  proposed  rule's 
definition  of  food,  the  exemption  should 


also  apply  to  both.  These  commenters 
further  argue  that  it  would  not  make 
sense  to  hold  animal  food  retailers  to  a 
standard  higher  than  that  for  retailers  of 
human  food  and  note  that  pet  food  is 
offered  alongside  food  for  human 
consumption.  Finally,  these 
commenters  assert  that  the  failure  to 
exempt  pet  food  retailers  would  be  to 
eliminate  the  benefit  of  the  exemption 
for  retail  animal  food  facilities. 

(Response)  FDA  agrees  with  these 
comments  and  advises  that  the 
definition  of  "retail  food  establishment" 
includes  animal  food  retailers.  FDA 
believes  that  this  is  consistent  both  with 
including  animal  feed  as  "food."  as  well 
as  with  the  language  of  the  Bioterrorism 
Act.  The  agency  has  amended  the 
definition  of  "retail  food 
establishment.  "  however,  to  clarifv  that 
the  term  "consumers"  does  not  include 
busine.sses.  As  a  result,  an  establishment 
that  sells  animal  food  to  pet  owners  and 
other  individuals  as  its  primary  function 
is  exempt  as  a  retail  food  establishment. 
An  establishment  that  sells  animal  feed 
to  businesses,  such  as  farms,  as  its 
primary  function  must  register. 

(Comment  80)  One  commenter  asks 
FDA  to  clarify  whether  wholesale 
establishments  are  also  included  in  the 
definition  of  "retail  food 
establishment." 

(Response)  Wholesale  facilities  are 
not  covered  by  the  definition  of  'retail 
food  e.stablishment"  because  thev  do  not 
sell  food  directly  to  consumers  as  their 
primary  function. 

(Comment  81)  One  commenter  asks 
FDA  to  clarify  whether  retail  co-ops  are 
required  to  register  in  light  of  the 
proposed  rule's  statement  that  "FDA  is 
proposing  to  require  co-op  facilities  that 
manufacture/process,  pack,  or  hold 
food,  and  that  are  not  subject  to  the  farm 
exemption,  to  register  with  FDA."  The 
commenter  states  that  "retail  co-ops, 
aside  from  cooperative  ownership, 
operate  no  differently  than  any  other 
retail  establishment." 

(Response)  FDA  agrees  that  a  retail 
food  establishment  that  is  cooperatively 
owned  is  exempt  from  registration  if  it 
sells  food  directly  to  consumers  as  the 
co-op's  primary  function.  The 
establishment's  primary  function  must 
be  to  sell  food,  including  that 
manufactured/processed  at  the 
establishment,  directly  to  consumers.  - 

(Comment  82)  Several  commenters 
ask  whether  establishments  supplying 
food  to  consumers  via  Internet  or  mail- 
order sales  are  covered  under  the 
definition  of  'retail  food 
establishment." 

(Response)  Facilities  selling  food 
directly  to  consumers  via  the  Internet  or 
mail-order  are*covered  under  the 
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definition  of  "retail  food  establishment" 
if  they  meet  the  other  criteria  of  the 
"retail  food  establishment"  definition. 
FDA  notes,  however,  that  many  of  these 
establishments  may  also  manufacture/ 
process,  pack,  or  hold  food  that  is 
subsequently  sold  to  consimiers.  Unless 
the  establishment's  primary  function  is 
to  sell  food,  including  the  food  it 
manufactures/processes,  directly  to 
consumers,  it  must  register  with  FDA. 

(Comment  83)  One  commenter  asks 
FDA  to  clarify  whether  warehouses  that 
hold  food  for  sales  in  U.S.-based  duty- 
free stores  are  required  to  register.  The 
commenter  indicates  that  products 
stored  in  a  duty-free  enterprise 
warehouse  and  sold  in  an  airport  duty- 
free store  are  purchased  solely  by 
travelers  departing  from  the  United 
States,  and  therefore,  are  not  for 
consumption  in  the  United  States. 

(Response)  FDA's  understanding  of 
duty-free  shops  is  that  piu'chased  goods 
(including  food)  must  be  taken  out  of 
the  United  States  by  the  traveler  before 
such  goods  may  be  consumed  or  used. 
Thus,  the  agency  agrees  with  the 
commenter  that  warehouses  holding 
food  for  sale  in  duty-free  stores  are  not 
required  to  register  as  long  as  the  food 
is  not  for  consumption  or  actually 
consumed  in  the  United  States. 

In  addition  to  the  previous  comments, 
FDA  has  made  several  editorial  changes 
in  this  section  for  clarity. 

15.  U.S.  Agent 

(Comment  84)  Some  commenters 
claim  that  FDA's  requirements  for  U.S. 
agents,  and  the  responsibilities  and 
liabilities  of  U.S.  agents,  are  not  clear. 
The  commenters  state  that  because 
FDA's  proposed  requirements  are  so 
general,  it  is  difficult  for  a  foreign 
facility  to  know  what  qualifications  its 
U.S.  agent  should  have. 

(Response)  FDA  has  retained  the 
criteria  for  U.S.  agent  as  proposed.  As 
stated  in  the  proposed  rule,  there  are 
only  two  qualifications  for  a  U.S.  agent: 
The  agent  is  required  to  reside  or 
maintain  a  place  of  business  in  the 
United  States  and  to  be  physically 
piesent  in  the  United  States.  As  far  as 
U.S.  agent  liability,  FDA  generally  does 
not  intend  to  hold  the  U.S.  agent 
responsible  for  violations  of  the 
Bioterrorism  Act  that  are  committed  by 
the  foreign  facility,  a  position  consistent 
with  that  articulated  in  the  preamble  to 
the  agency's  drugs,  biologies,  and  device 
registration  regulations  (66  FR  59142, 
November  27.  2001).  FDA,  however, 
would  consider  legal  action  against  a 
U.S.  agent  where  the  agent  knowingly 
submitted  false  information  to  FDA  or 
the  agent  and  the  foreign  facility  were 
effectively  the  same  entity.  Liability 


issues  between  the  facility  and  its  U.S. 
agent  must  be  resolved  between  the 
private  parties  (i.e.,  the  facility  and  its 
U.S.  agent),  most  likely  through  the 
terms  of  their  contractual  relationship. 

(Comment  85)  Some  commenters  ask 
FDA  to  clarify  whether  it  will  notif\'  the 
U.S.  agent  or  a  facility's  emergency 
contact  in  the  event  of  a  bioterrorist 
attack  or  other  food-related  emergency 
.  that  affects  a  foreign  facility. 

(Response)  Because  the  role  of  the 
U.S.  agent  is  to  act  as  a  communications 
link  between  the  facility  and  FDA.  FDA 
will  communicate  with  the  U.S.  agent  in 
both  routine  and  emergency  situations. 
This  means  that  the  U.S.  agent  needs  to 
be  accessible  to  FDA  24  hours  a  day.  7 
days  a  week,  unless  the  foreign  facility 
opts  to  designate  a  different  person 
other  than  the  facility's  U.S.  agent  to 
serve  as  the  facility's  emergency  contact 
by  providing  the  information  specified 
in  §  1.233(e)  in  the  facility's  registration. 
If  a  facility's  registration  includes  an 
emergency  contact  person  provided 
under  §  1. '233(e),  FDA  will  notif>'  this 
person  instead  of  the  U.S.  agent  during 
emergencies,  but  will  continue  to  use 
the  U.S.  agent  for  routine 
communications  with  the  facility. 

(Comment  86)  Some  commenters 
argue  that  FDA's  requirement  that 
facilities  have  a  single  U.S.  agent  is 
contrary  to  usual  business  practices. 
The  commenters  state  that  a  facility  may 
have  several  U.S.  agents  for  different 
business  functions,  such  as  separate 
product  lines  or  different  geographic 
areas. 

(Response)  FDA  believes  that  it  would 
be  unreasonably  complex  to  allow 
facilities  to  have  several  U.S.  agents  for 
purposes  of  FDA  registration,  as  FDA 
would  then  have  to  determine  with 
which  agent  to  communicate  for  each 
product  line  or  geographic  distribution 
area.  This  would  likely  hinder 
communication  between  FDA  and  the 
facility  and  thereby,  thwart  a  chief 
purpose  of  the  Bioterrorism  Act — 
facilitating  a  quick  and  effective 
response  to  a  terrorist  attack  or  other 
public  health  emergency  related  to  the 
U.S.  food  supply.  Also,  section  305  of 
*  the  Bioterrorism  Act  is  written  in  the 
singular — that  is,  it  states  that  a  foreign 
facilitv  must  include  the  name  of  its 
"U.S.  agent."  Thus,  allowing  facilities  to 
designate  more  than  one  U.S.  agent 
would  be  inconsistent  with  the  plain 
language  in  the  Bioterrorism  Act. 

FDA  is  clarifying  in  §  1.227(b)(13)(iii) 
that  having  a  single  U.S.  agent  for  FDA 
registration  purposes  does  not  preclude 
a  facility  from  having  multiple  agents 
(such  as  foreign  suppliers)  for  other 
business  purposes  and  that  FDA  is  not 
requiring  that  all  of  a  firm's  commercial 


business  in  the  United  States  be 
conducted  through  the  U.S.  agent 
designated  for  purposes  of  registration. 

(Comment  87)  Several  commenters 
argue  that  the  U.S.  agent  requirement  is 
onerous  and  potentially  trade- 
restrictive.  The  commenters  state  that 
there  is  no  requirement  for  a  third-party 
go-between  for  domestic  facilities;  thus, 
this  requirement  is  more  restrictive  on 
foreign  facilities  than  on  U.S.  producers. 

(Response)  FDA  believes  that  it  has 
structured  the  U.S.  agent  requirement  to 
be  consistent  with  the  statutor\' 
mandates  of  the  Bioterrorism  Act.  The 
rule  sets  out  only  two  qualifications  for 
a  U.S..  agent:  The  agent  is  required  to 
reside  or  maintain  a  place  of  business  in 
the  United  States  and  to  be  physically 
present  in  the  United  States.  Therefore, 
many  foreign  facilities  are  able  to  use 
existing  contacts  in  the  United  States  as 
their  U.S.  agents.  Moreover,  FDA  has 
clarified  in  the  interim  final  rule  that 
the  requirement  of  a  single  U.S.  agent 
for  FDA  registration  purposes  does  not 
preclude  facilities  from  having  multiple 
agents  (such  as  foreign  suppliers)  for 
other  business  purposes. 

(Comment  88)  Some  commenters 
argue  against  the  U.S.  agent  requirement 
because  they  believe  the  requirement 
will  hinder,  not  enhance, 
communication  with  the  foreign  facility. 

(Response)  As  discussed  in  the 
preamble  to  the  proposed  rule,  the 
purpose  of  the  U.S.  agent  is  to  serve  as 
a  communications  link  between  FDA 
and  an  individual  facility  for  a  number 
of  purposes,  including  both  emergency 
situations  and  day-to-day  registration 
issues.  These  routine  issues  may 
include  FDA's  need  for  information 
about  that  facility  and  arranging  both 
routine  inspections  and  inspections  or 
communications  with  the  facility  due  to 
a  potential  bioterrorism  threat  or  other 
public  health  emergency. 

(Comment  89)  Several  commenters 
argue  that  FDA  should  allow  the  U.S. 
agent  to  be  located  outside  the  United 
States.  They  state  that  many  foreign 
facilities  do  not  have  contacts  within 
the  United  States,  so  it  will  be  difficuh 
for  them  to  locate  a  U.S.  agent. 

(Response)  Section  305  of  the 
Bioterrorism  Act  (which  amends  the 
FD&C  Act)  states  that  the  registration  of 
a  foreign  facility  "shall  include  with  the 
registration  the  name  of  the  United 
States  agent  for  the  facility."  Thus, 
requiring  a  foreign  facility's  U.S.  agent 
to  reside  or  maintain  a  place  of  business 
in  this  country  is  consistent  with  the 
plain  language  of  the  Bioterrorism  Act. 
This  approach  is  also  consistent  with 
FDA's  implementation  of  the  statutory 
requirement  for  drug,  biologies,  and 
device  registration  (21  U.S.C.  360(i)(l)). 
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66  PR  59138  (November  27,  2001).)  It  is 

r>'d.s<indbU'  ti)  impute  to  Congress 
knnwledoe  of  FDA's  implementation  of 
this  provision,  which  specifies  that  the 
r.,S.  agent'  bo  a  person  in  the  L'nited 
States,  when  Congress  incorporated  this 
concept  and  language  into  the 
Bioterrorism  Act. 

iComment  90)  Several  commenters 
ask  whether  a  foreign  government 
official  in  the  I'nited  States,  such  as  a 
representative  from  the  foreign 
countr\'s  embassy,  may  act  as  the  U.S. 
agent  for  a  foreign  facilitv 

i  Response)  The  agency  has  concerns 
that  acting  as  a  L'.S.  agent  may  conflict 
\vith  the  tluties  of  foreign  government 
representatives.  Whether  it  is  proper  for 
a  foreign  government  repre.sentative  to 
act  as  a  U.S.  agent  is  a  fact-specific 
inquiry,  depending  on  the  titU'  and 
status  of  the  foreign  g(i\erninent 
representative  and  the  functions  that  the 
representative  assumes  as  a  U.S.  agent. 
FDA  believes  that  the  proprietv  of  a 
foreign  government  official  acting  as  the 
L'.S.  agency  of  a  foreign  facility  is  a 
determination  best  made  in  conjunction 
with  the  State  Department.  If  the  issue 
arises  after  implementation,  FDA  will 
discuss  the  particular  situation  with  the 
State  Department. 

(Comment  91)  A  few  commenters 
suggest  that  FDA  allow  registrants  to 
omit  U.S.  agent  information  if  FDA  uses 
information  available  from  a  foreign 
government  agencv. 

(Response)  The  Bioterrorism  Act 
requires  the  owner,  operator,  or  agent  in 
charge  of  a  facility  engaged  in  the 
manufacturing,  processing,  packing,  or 
holding  food — both  domestic  and 
foreign — to  register  the  facility  with 
FU.\.  The  Bioterrorism  Act  also  requires 
registrants  of  foreign  facilities  to  provide 
the  name  of  their  U.S.  agent.  Thus.  FDA 
is  not  permitted  to  use  information 
maintained  by  foreign  government 
agencies  or  other  domestic  Federal  or 
State  agencies  in  lieu  of  having  the 
owner,  operator,  or  agent-in-charge  of  a 
facilitv  submit  the  inff>rmation  to  FDA. 

(Comment  92)  One  commenter  asks 
whether  a  U.S.  agent  must  be  one 
individual  or  can  it  be  a  "person  ' 
consistent  with  the  act's  definition  of 

person"  as  an   "individual,  partnership, 
corporatina.  or  association." 

(Response)  FDA  agrees  with  the 
commenter  and  has  clarified  in  the 
definition  of  "U.S.  agent  "  that  a  foreign 
tacilitv's  U.S.  agent  can  be  a  "person" 
as  defined  by  the  FD&C  Act.  This 
interpretation  is  consistent  with  the 
drug,  biologies,  and  device  registration 
regulations  in  21  CFR  207.3(a)(n)  and 
(b).  607. 3(i)  and  (j).  and  807.3(hl  and  (r). 

(Comment  93)  One  comm.enter  asks 
how  FDA  intends  to  ensure  that  a 


person  identifying  itself  as  a  U.S.  agent 

does,  in  fact,  meet  the  requirements  for 
a  Ij  S.  agent.  The  commenter  states  that 
some  foreign  facilities  mav  use  a  false 
IS  agent  name,  .iddress.  or  phone 
number  when  registering  This 
commenter  suggests  that  FDA  confirm  a 
registration  only  through  a  fat  ilitv's 
designated  U.S.  agent,  via  postal  mail. 
(Resp(mse)  FDA  believes  that  there 
are  several  checks  that  will  help  ensure 
that  registrations  are  truthful  and 
accurate  The  faciiitv's  owner,  operator, 
or  agent  in  i  harge  who  submits  a 
registration  must  certifv  that  the 
rcjgistration  information  is  true  and 
accurate   In  additiim.  FDA  has  revised 
the  interim  final  rule  so  that  an 
individual  (other  than  the  owner, 
operator,  or  agent  in  charge  of  the 
fat:ility)  mav  be  authorized  to  submit  the 
registration  on  behalf  of  the  owner. 
operator,  or  agent.  An  individual  (other 
than  a  fac  ilitv  ''^  nwner.  operator  or 
agent  in  i  harge)  who  submits  the 
registration  form  to  the  FDA  must 
certifv  that  he/she  is  authorized  to 
submit  the  registration  on  the  facility's 
bi'tialf  and  must  identifv  bv  name  the 
individual  who  authorized  submission 
of  the  registration.  The  certification 
statement  also  states  that  anvone  who 
makes  a  materiallv  false,  fictitious,  or 
fraudulent  statement  to  the  U.S. 
CJovernment  is  subject  to  criminal 
penalties  under  18  U.S.C.  1001.  As  an 
additional  means  to  verif\  the  identity 
of  the  person  submitting  the 
registration,  the  interim  final  rule 
requirf's  that  for  the  paper  and  CD-ROM 
registration  options,  the  registration 
include  the  signature  of  the  person 
submitting  the  registration   FDA 
belie\es  that  the  f  ombination  of  the 
signed  certif'icaticm  statement  and 
federal  criminal  liabilitv  will  be  a 
powerful  incentive  for  truthful 
registrations.  Further,  because  the 
Bioterrorism  Ac:t  pnjvides  that  an 
owner,  operator,  or  agent  in  charge  is 
responsible  for  registering  a  facilitv.  it 
would  be  improper  for  FDA  to  cimfirm 
that  registration  only  through  a  facility's 
U.S.  agent  if  the  U.,S.  agent  did  not 
originally  submit  the  registration. 
In  addition  to  the  changes  noted 
previously.  FDA  has  made  several 
editorial  changes  to  this  section  on  its 
own  initiative. 

If).  Other  Definitions  Included  in  the 
Interim  Final  Rule 

(Comment  94)  One  commenter 
requests  that  FD.-\  define  "trade  names" 
in  the  interim  final  rule.  This 
commenter  siates  that  the  term  "trade 
names  "  is  mentioned  in  both  the 
Bioterrorism  Act  and  the  proposed  rule 
several  times,  vet  is  not  defined.  The 


commenter  requests  that  "trade  names" 
be  defined,  "to  ensure  that  the  scope  of 
registration  reflect [s|  the  intent  and 
objectives  of  the  statute.  "  The 
commenter  suggests  that  "trade  names" 
be  defined  as  "the  terms  relating  to  the 
business  activity  of  the  facilitv  that 
denote  the  names  under  which  the 
facility  conducts  business  or  additional 
names  by  which  the  facilitv  is  known." 
The  commenter  also  requests  that  FDA 
clarify  that   "trade  names"  "denote 
terminology  associated  with  the 
business  of  the  facility,  and  does  not 
necessarilv  signify  a  brand  name,  which 
is  terminology  associated  with  a 
product."  The  commenter  provides 
some  examples  of  trade  names,  such  as: 
'"Facility  name:  Jones  Foods 
Corporation:  Trade  Names:  doing 
business  as  Joe  (ones  Fruit  Processors,  • 
doing  business  as  Jones  Family  Pie 
(Company" 

(Response)  FDA  agrees  with  the 
comment,  and  has  added  the  following 
definition  for  "trade  names"  to  the 
interim  final  rule  (§  1.227(b)(12)): 
"Tnidt^  name  means  the  name  or  names 
under  which  the  facilitv  conducts 
business,  or  additional  names  bv  which 
the  facility  is  known.  A  trade  name  is 
associated  with  a  facility,  and  a  brand 
name  is  associated  with  a  product." 

(Comment  95)  Several  commenters 
request  that  FDA  clarify  who  is  required 
to  register  if  a  facility  has  multiple 
individuals  who  may  qualifv  as  the 
owner,  operator,  or  agent  in  charge. 

(Response)  The  Bioterrorism  Act  and 
the  interim  final  rule  place  the 
responsibility  for  registering  a  facilitv 
on  the  owner,  operator,  and  agent  in 
charge  of  the  facility.  If  a  facility  has 
multiple  (jwners.  operators,  or  agents-in- 
charge,  all  are  collectively  responsible 
for  registering  the  facility  and  any  one 
of  these  individuals  may  register  the 
facility,  or  as  noted  in  the  response  to 
comment  93.  authorize  an  individual  to 
submit  the  registration  for  the  facilitv. 
Although  these  persons  mav  decide 
themselves  how.  as  a  practical  matter, 
their  facilitv  will  be  registered,  the 
existence  of  multiple  owners,  operators, 
or  agents  in  charge  does  not  affect  the 
legal  obligation  each  has  under  the  rule 
to  register  relevant  facilities. 

(Comment  96)  One  commenter  states 
that  although  FDA  uses  the  terms 
"(jwner."'  "operator,"  or  'agent  in 
charge""  throughout  the  proposed  rule 
and  the  draft  registration  form,  in 
section  lb  (Update  of  Registration 
Information)  and  section  12 
(Certification  Statement)  but  these  terms 
are  not  defined.  The  commenter  also 
states  that  although  FDA  requests 
changes  to  the  'owner,  operator,  or 
agent  in  charge"  in  section  lb  of  the 
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registration  form,  FDA  "does  not  ask  for 
specific  information  for  the  owner, 
operator,  or  agent  in  charge  elsewhere  in 
the  form."  The  commenter  states  that  it 
assumes  FDA  interprets  the  owner, 
operator,  or  agent  in  charge  of  the 
facility  "as  the  facility  itself  (and  not  an 
individual)  for  which  specific 
information  is  requested  in  section  2  of 
the  form"  (facility  name/address 
information).  The  commenter  continues 
that  "(o]nce  the  owner,  operator,  or 
agent  in  charge  of  the  facility  has 
authorized  an  individual  to  submit  the 
registration  form,  that  individual 
becomes  synonymous  with  the  'owner, 
operator,  or  agent  in  charge.' "  The 
commenter  states  that  if  these 
assumptions  are  correct,  the  last  box 
under  section  lb  should  be  revised  from 
"Owner,  Operator,  or  Agent  in  Charge 
Change"  to  "Authorized  Submitter 
[Change)." 

The  commenter  also  requests  that 
section  12  be  revised  from  its  current 
statement  "[t]he  owner,  operator,  or 
agent  in  charge  of  the  facility  must 
submit  this  form.  By  submitting  this 
form  to  FDA,  the  owner,  operator,  or 
agent  in  charge  certifies  that  the  above 
information  is  true  and  accurate  and 
that  the  facility  has  authorized  the 
submitter  to  register  on  its  behalf."  The 
commenter's  suggested  revised 
statement  is  as  follows:  "[t]he  owmer, 
operator,  or  agent  in  charge  of  the 
facility  must  submit  this  form.  By 
submitting  this  form  to  FDA,  the  owner, 
operator,  or  agent  in  charge  of  the 
facility  certifies  that  the  above 
information  is  true  and  accurate  and 
that  the  submitter  has  been  authorized 
to  register  on  its  behalf  (suggested 
changes  in  italic). 

(Response)  These  comments  (and 
others)  suggest  that  certain  provisions  of 
the  proposed  rule  and  proposed  Form 
3537  may  have  been  ambiguous  or 
otherwise  created  confusion  about  who 
should  complete  and  submit  a 
registration.  As  discussed  below  and 
elsewhere  in  this  preamble,  FDA  has 
clarified  several  provisions  in  the 
interim  final  rule  and  has  revised  Form 
3537  as  well.  The  agency  believes  that 
these  clarifications  and  revisions 
generally  respond  to  the  foregoing 
comments.  FDA's  more  specific 
responses  to  these  conunents  are  set  out 
below. 

Regarding  the  commenter's  request 
that  FDA  define  "owner,"  "operator,"  or 
"agent  in  charge,"  FDA  does  not  believe 
that  it  is  necessary  to  define  these  terms 
because  the  terms  are  self-explanatory. 
Accordingly,  the  interim  final  rule  does 
not  include  a  definition  for  owner,  for 
operator,  or  for  agent  in  charge. 


FDA  acknowledges  that  the  provision 
in  the  proposal  regarding  the 
certification  statement  was  imclear  due 
the  language  in  proposed  §  1.232(g) 
stating  that  "the  person  submitting  the 
registration  [must  be)  authorized  by  the 
facility  to  register  on  its  behalf."  This 
created  ambiguity  for  three  reasons. 
First,  the  use  of  "person"  created 
ambiguity  as  to  whether  only  an 
individual  could  submit  the  registration 
because  "person,"  as  defined  in  section 
201(e)  of  the  act,  includes  an  individual, 
partnership,  corporation,  and 
association.  However,  as  evidenced  by 
the  proposed  certification  requirement 
that  the  name  of  the  person  submitting 
the  registration  be  specified,  FDA 
intended  to  convey  that  an  individual 
rather  than  a  "person"  must  submit  the 
registration.  Second,  the  statement  that 
a  person  submitting  a  registration  must 
have  been  authorized  by  the  facility  is 
inconsistent  with  the  certification 
statement  in  the  proposed  rule,  which 
stated  that  "the  owner,  operator,  or 
agent  in  charge  of  the  facility  must 
submit  this  form."  Third,  the  former 
statement  was  confusing  because  a 
facility  itself  cannot  authorize  an 
individual  to  register. 

The  interim  final  rule  resolves  these 
inconsistencies  by  clarifying  who  may 
register  a  facility.  Although  the 
Bioterrorism  Act  imposes  the  legal 
obligation  to  register  on  the  owner, 
operator,  and  agent  in  charge  of  a 
facility,  FDA  believes  that  this  provision 
does  not  prevent  the  owner,  operator,  or 
agent  in  charge  of  a  facility  from 
authorizing  an  individual  to  fill  out, 
sign,  and  submit  the  registration. 
Accordingly,  the  interim  final  rule 
provides  that  the  owner,  operator,  or 
agent  in  charge  may  authorize  an 
individual  to  submit  the  facility's 
registration. 

In  addition,  for  clarification  and  for 
the  reasons  discussed  in  the  responses 
to  comment  110,  in  the  interim  final 
rule,  §  1.232(i)  has  been  added  to 
provide  that  if  the  individual  submitting 
the  form  is  an  individual  authorized  to 
do  so  by  an  owner,  operator,  or  agent  in 
charge,  the  individual  must  also  certify 
that  the  individual  is  authorized  to 
submit  the  registration  form  on  behalf  of 
the  owner,  operator,  or  agent  in  charge 
and  must  identify  by  name  the 
authorizing  individual.  This  statement 
must  include  the  individual  submitter's 
signature  (for  paper  and  CD-ROM 
options)  and  printed  name.  If  the 
individual  submitter  is  authorized  by 
someone  other  than  the  owner,  operator, 
or  agent  in  charge,  the  authorizing 
individual's  name,  address,  and  phone 
number  must  be  included;  the  fax 


number  and  e-mail  address  of  the 
authorizing  individual  are  optional. 

FDA  does  not  agree  with  tue 
commenter's  assumption  that  if  a 
facility  authorizes  an  individual  to 
submit  a  registration,  the  individual 
then  becomes  synonymous  with  the 
owner,  operator,  or  agent  in  charge. 
Although  the  interim  final  rule  permits 
an  owner,  operator,  or  agent  in  charge 
to  authorize  an  individual  to  submit  the 
registration  on  its  behalf,  that  individual 
does  not  become  the  owner,  operator,  or 
agent  in  charge  for  piu-poses  of 
registration  or  otherwise  alter  the  legal 
obligation  of  the  owner,  operator,  or 
agent  in  charge  to  register.  Therefore,  we 
have  not  revised  section  lb  as  requested 
by  the  commenter. 

FDA  does  not  fully  understand  the 
import  of  the  conunent  that  the  agency 
considers  that  owner,  operator,  and 
agent  in  charge  to  be  the  "facility  itself." 
In  some  cases,  the  owner  of  the  facility 
may  be  the  same  as  the  facility  [e.g.,  a 
corporation)  while  in  other  instances, 
the  two  may  be  different.  The  revised 
Form  3537  reflects  these  two 
possibilities  in  that  it  requests 
information  about  the  facility  (Section  2, 
facility  name  and  address)  and  the 
owner,  operator,  or  agent  in  charge 
(Section  12,  owner,  operator,  or  agent  in 
charge  address  and  telephone  number.) 
Form  3537  also  recognizes  that 
information  in  section  12  may  overlap 
with  that  requested  in  section  2. 

F.  Comments  on  "When  Must  You 
Register?"  (Proposed  §  1.230) 

(Comment  97)  One  conunenter  states 
that  FDA's  language  in  proposed  §  1.230 
("[t]he  owner,  operator,  or  agent  in 
charge  of  a  facility  that  manufactures/ 
processes,  holds,  or  packs  food  for 
consumption  in  the  United  States  must 
be  registered  no  later  than  December  12, 
2003")  is  contrary  to  the  Bioterrorism 
Act.  which  requires  registration  by 
facility,  as  opposed  to  by  owner, 
operator,  or  agent  in  charge.  The 
commenter  also  states  that  language  in 
proposed  §§  1.225  and  1.226  might  be 
interpreted  to  mean  that  the  owTier, 
operator,  or  agent  in  cha'^e  is  the  entity 
to  be  registered,  not  the  facility'. 

(Response)  FDA  intends  to  require 
that  the  facility  be  registered,  not  the 
owner,  operator,  or  agent  in  charge  of 
the  facihty.  In  response  to  these 
comments,  FDA  has  revised  the 
following  language:  In  §  1.225,  FDA  has 
added  the  italicized  language  to 
paragraph  (a):  "You  must  register  your 
facility  under  this  subpart  if  you  are  the 
owner,  operator,  or  agent-in-charge  of 
either  a  domestic  or  foreign  facility 
*  *  *".  The  agency  also  has  added  the 
italicized  language  to  paragraph  fb):  "// 
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nrf  an  nwiu^r.  operator,  or  agent  in 
charge  uf  a  domestic  facility  *    *    *.  you 
must  register  f^f/bt-yy/fv  *    *    *.'" 
.    FDA  believes  no  revisions  are  needed 
tu  §  1  226.  because  it  is  clear  in  this 
section  that  the  exemptions  apply  to 
facilities,  not  the  owner,  operator,  or 
agenl-in-charge  of  the  facilities. 
In  <%  1.230.  FDA  has  made  the 
followmg  change  indicated  by  the 
italicized  language:  '[tlhe  owner, 
operator,  or  agent  in  charge  of  a  facility 
that  manufactures/processes,  packs,  or 
holds  food  for  consumption  in  the 
L'nited  States  must  register  the  facility 
no  later  than  December  12.  2003." 

In  §  1.233.  in  the  first  paragraph.  FDA 
has  made  the  following  change 
indicated  by  the  italicized  language: 
"FDA  encourages,  but  does  not  require, 
you  to  submit  the  following  items  in 
your  facility's  registration." 

(Comment  98)  Several  coinmenters 
submitted  comments  regarding  when  to 
register.  Some  of  these  commenters 
request  general  information  about  when 
they  will  be  able  to  register  with  FDA. 
Others  acknowledge  the  proposed 
timeframe  in  which  FDA  expects  to 
publish  the  final  rule;  these  commenters 
question  whv  they  cannot  register, 
either  electronicailv  or  bv  mail,  before 
publication  of  the  interim  final  rule. 
Some  commenters  ask  thdt  FDA  publish 
a  final  rule  and  implement  its  electronic 
registration  system  before  October  12. 
2003   Some  commenters  suggest  that,  to 
dlleviate  the  burden  on  FDA's  electronic 
system.  FD.\  should  either  accept 
staggered  registrations  based  on  such 
identifiers  as  last  name  of  the  facility,  or 
that  FDA  should  onlv  require 
registration  \r>  davs  before  a  faciHtv  s 
intended  date  of  a  food  shipment  to  the 
L'nited  States.  One  commenter  requests 
that  FDA  ensure  that  the  final  regulation 
and  electronic  system  are  in  place  by 
October  12,  2003 

(Response)  FD,-\  understands  that 
many  commenters  mav  view  the 
proposed  8-week  timeframe  for  facilities 
tn  register  as  too  brief  However,  this 
timeframe  is  limited  due  in  large  part  to 
the  restrictions  imposed  by  the 
Bioterrorism  Act.  whuh  requires  FDA  to 
develop  both  proposed  and  final 
regulations  detailing  the  process  bv 
which  facilities  must  register  bv 
December  12.  2003.  Withm  this 
timeframe.  FDA  has  also  had  to  develop 
an  electronic  system  that  can  implement 
the  requirements  of  this  regulation.  FDA 
has  expedited  the  process  for 
developing  and  completing  the 
proposed  and  interim  final  regulations, 
as  well  as  the  electronic  registration 
system.  It  is  not  possible  for  FDA  to 
complete  a  final  rule  in  less  than  Ifi 
months  from  enactment  of  the 


Bioterrorism  Act,  or  befon-  ()(  tuber. 
2003.  Moreover,  because  this  uitiTJin 
final  rule  articulates  the  final 
requirements  for  registration,  wliu  h 
FDA  must  incorporate  into  its  electronic 
registration  system,  FDA  could  nn", 
allow  registration  in  advance  ot 
publication  of  the  interim  fin.il  rtile, 
eidier  electronicalh  or  h\  mail    FDA 
also  believes  the  lime  period  for 
registration  is  reasonable  Because  both 
the  proposed  rule  and  this  interim  final 
rule  have  alerted  fi(  ilities  to  the  general 
requirements  of  registration,  tacilities 
have  had  ample  time  to  prepare  for 
registration  pending  the  is.suance  of  the 
interim  final  rule 

(Comment  99)  Some  (ominenters 
argue  that  FDA  should  provide  a  3  to  6- 
month  grace  period  after  December  12, 
2003,  in  which  it  will  accept  late 
registrations  without  penalizing  Llie 
facilities  that  submit  these  late 
registrations.  These  commenters  state 
that  they  are  concerned  that  Fl),\  will 
not  be  able  to  accommodate  the  large 
number  of  electronic  registrations  that 
must  be  submitted  within  this  8-week 
timeframe,  and  that  this  bre.ikdown 
could  cause  large  monetary  losses  to 
industry. 

(Response)  The  Bioterrorism  Act 
provides  that  the  (■ffecti\e  date  for 
registration  is  Dei  ember  12,  2003.  The 
statute  further  specifies  that,  after  this 
date,  food  imported  or  offered  for 
import  frnm  nnreoisferefl  f.uilities  must 
be  held  at  the  port  until  the  facilitv  is 
registered  (21  U.S,C.  381(1)).  FDA  has 
designed  its  electronic  system  to  be 
robust  enough  to  h.imlle  the  large 
\  nlumt!  of  registrations  anti(.i[)ati'd 
(funng  this  8-week  period.  However,  the 
planned  capacity  will  not  be  sufficient 
to  process  all  of  the  registrations  in  1 
day;  thus,  if  all  registrants  wait  until  the 
last  day  to  register  {i.e..  December  12, 
2003).  the  system's  capacity  could  be 
exceeded  Therefore.  FDA  f'ncnurages 
facilities  to  register  earlw 

(Comment  100]  Some  commenters 
indicate  that  the  8-week  timeframe  does 
not  allow  paper  registrations  as  a  real 
iilteriiative  tn  electronic  registrations, 
because  FDA  states  in  the  proposed  rule 
that  registration  by  mail  ( ould  take 
several  W€Teks  to  several  months.  This 
timeframe  could  render  a  facilitv  out  of 
( (impliance  with  the  effective  date  for 
registration,  because  even  if  a  facility 
were  to  mail  its  registration  to  FDA  soon 
alter  October  10,  FDA  might  not  return 
the  rt'gistration  number  to  the  facilitv 
until  after  December  12. 

(Response)  The  paper  processing 
facility  will  be  able  to  electronically 
process  over  1.800  Form  3537 
submissions  each  business  day  during 
the  regulatorv  peak  processing  period  of 


October  If).  2003.  through  December  12, 
2003  (41  business  day  period).  This  will 
result  in  a  total  of  73,800  submissions 
processed  in  a  41  business  day  period. 
.•\!i  Form  ,^537  submissions  will  b(! 
processed  in  the  order  they  are  received 
and  will  be  turned  around  within  a  24- 
hour  period,  if  the  registraticm  form  is 
error  free.  Submitters  should  expect  tti 
receive  their  registration  number  within 
5  to  7  days  after  processing  depending 
on  postal  mailing  delays  if  the  number 
n!  submissions  does  not  exceed  the 
processing  capacity. 

II  the  registration  submissions  should 
exceed  the  daily  1,800  Form  3537 
processing  capaciity,  a  backlog  will 
develop.  FDA  expects  that  if  backlogs 
occur,  they  are  most  likely  near  the  (>nd 
of  the  initial  41  business  dav 
registration  period.  If  our  estimates  are 
correct,  FDA  would  expect  a  backlog  of 
2  to  3  weeks.  However,  if  the  number  of 
submissions  and  rejections  being 
resubmitted  exceed  our  estimates,  the 
backlogs  will  be  longer.  So  including 
the  mailing  time,  the  backlog,  and 
processing  times,  the  delay  toward  the 
end  of  the  initial  n^gistration  period 
could  be  3  to  6  weeks  or  longer  if  the 
number  of  submissions  exceeds  our 
estimates. 

If  a  submission  has  been  rejected  due 
to  error  the  submitter  made  or  failed 
mandatory  validation,  the  submission 
will  be  returned  to  the  submitter  via 
postal  mail   Depending  on  mailing 
delays,  the  submitter  should  expect  to 
receive  the  rejected  submission  with  a 
letter  explaining  the  rejection  within  5 
to  7  da\s  plus  the  time  the  submission 
spent  in  the  processing  backlog  (0  to  3 
weeks).  After  the  submitter  corrects- 
their  registration  and  resubmits  it  to 
FDA  via  postal  mail,  the  corrected 
registration  will  be  processed  in  the 
order  received  along  with  all  other 
submissions  and  is  subject  to  all  of  the 
delays  identified  previously. 

For  the  C^D-ROM  option,  submitters 
are  allowed  to  store  a  fill-in  PDF  Form 
3537  for  each  facility  onto  a  CD  as  a 
separate  file.  FDA  will  process  the  CD- 
ROM  submission,  presumably 
containing  multiple  registrations, 
electronically  as  part  of  the  paper 
process.  This  means  the  PDFs  on  the 
CD-ROM  will  not  be  printed  out  and 
then  keyed  in  because  they  are  already 
in  the  format  that  tlie  paper  process 
system  needs.  The  PDF  files  will  be  fed 
into  the  paper  process  queue  in  their 
order  of  arrival  as  though  they  were  a 
normal  paper  form.  Each  file  on  the  CD 
will  go  through  the  same  validation 
checks  as  if  it  were  a  normal  paper 
submission.  If  the  registration  file  on  the 
CD-ROM  is  processed  successfully,  the 
registration  will  be  returned  by  postal 
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mail  with  a  registration  number.  If  the 
registration  fails  validation  checks  or 
contains  errors,  the  registration  will  be 
returned  with  a  letter  explaining  why 
registration  was  not  successful  and  will 
need  to  be  resubmitted  in  order  to 
complete  registration. 

The  only  way  for  a  registrant  to 
ensure  a  fast  response  to  a  registration 
is  to  register  the  facility  electronically 
on  the  Internet. 

(Comment  101)  One  commenter  states 
that  FDA  does  not  mention  the 
registration  requirements  for  facilities 
that  form  after  December  12,  2003. 

(Response)  Section  1.230  of  the 
interim  final  rule  states"*   *   *  a  facility 
that  begins  to  manufacture/process, 
pack,  or  hold  food  for  consumption  in 
the  United  States  on  or  after  December 
1 2.  2003.  must  be  registered  before  the 
facilitv  begins  such  activities." 

FDA  has  made  a  small  editorial 
change  to  this  section  for  clarity. 

G  Comments  on  "How  and  Where  Do 
You  Register?"  (Proposed  §1.231) 

(Comment  102)  Several  commenters 
ask  FDA  to  explain  how  they  should 
register  their  facilities  with  FDA. 

(Response)  As  stated  in  §  1.231,  those 
wishing  to  register  a  facility 
electronically  must  access  http:// 
\\'\%-\v.fda/fuils  and  follow  the  directions 
on  that  Web  site  for  registering.  This 
Web  site  will  be  available  starting  on 
October  16.  2003,  at  6:00  p.m.  eastern 
daylight  time.  Registrants  needing 
technical  assistance  with  the  paper  or 
electronic  registration  forms  can  call  1- 
800-216-7331  or  301-575-0156,  or  can 
fax  their  questions  to  301-210-0247  or 
e-mail  them  to  furIs<&fda.gov.  Starting 
on  October  16.  2003,  these  phone 
numbers  will  be  staffed  on  business 
davs  from  7  a.m.  until  11  p.m.  eastern 
standard  time. 

FDA  had  anticipated  having  the 
electronic  and  paper  systems 
operational  on  the  date  of  this  interim 
final  rule's  publication.  However,  given 
the  fluid  and  dynamic  nature  of 
developing  the  electronic  system  in 
parallel  with  finalizing  the  regulation 
that  determines  the  requirements  for  the 
systi  m  and  given  the  short  deadline 
imposed  bv  the  statute,  much  of  the 
development  and  testing  effort  of  the 
system  had  to  occur  in  the  last  2 
months.  Accordingly,  for  much  of  these 
2  months,  work  on  the  system  has  been 
taking  place  7  days  a  week.  Moreover, 
hurricane  Isabel  caused  significant 
delavs  in  the  work  for  the  week  of 
Thursday,  September  18.  Due  to  these 
d(!lays.  FDA  determined  that  if  it 
postponed  the  launching  of  the  system 
until  Thursday.  October  16,  there  would 
be  a  much  higher  level  of  assurance  that 


those  persons  registering  food  facilities 
electronically  would  be  able  to  do  so 
effectively  and  efficiently  without  user 
frustration  or  confusion.  FDA  believes 
that  the  slight  delay  of  the  system  will 
not  affect  stakeholders  substantially,  as 
potential  registrants  will  need  several 
days  to  become  familiar  with  the  rule 
and  its  requirements. 

Therefore,  beginning  on  October  16. 
2003,  the  Web  site  will  be  available  24 
hours  a  day,  7  days  a  week,  from 
wherever  the  Internet  is  accessible, 
including  libraries,  copy  centers, 
schools,  and  Internet  cafes.  In  addition, 
as  noted  previously,  the  owner, 
operator,  or  agent  of  a  foreign  facility 
may  authorize  an  individual  to  register 
the  facility;  the  owner,  operator,  or 
agent  in  charge  may  chose  to  authorize 
an  individual  who  has  access  to  the 
Internet.  In  addition,  the  Bioterrorism 
Act  requires  a  foreign  facility  to 
designate  a  U.S.  agent.  That  agent  (if  an 
individual)  could  be  authorized  by  the 
owner,  operator,  or  agent  in  charge  of  a 
foreign  facility  to  register  that  facility.  If 
the  U.S.  agent  does  not  have  Internet 
access  onsite,  the  U.S.  agent  may 
register  the  facility  electronically  from  a 
local  librarv  or  other  public  facility  that 
offers  Internet  access  either  free  of 
charge  or  for  a  relatively  small  fee. 
Thus,  all  foreign  facilities  will  be  able 
to  receive  an  electronic  confirmation  of 
registration  and  the  facility's  registration 
number,  as  will  domestic  facilities  that 
register  electronically. 

FDA  strongly  encourages  electronic 
registration  for  the  benefit  of  both  FDA 
and  the  registrant.  FDA  will  be  able  to 
accept  electronic  registrations  from 
anvwhere  in  the  world  where  the 
Internet  is  available  24  hours  a  day.  7 
days  a  week.  Electronic  registration  also 
will  enable  a  facility  to  be  registered 
more  quickly  than  if  registering  by  mail, 
because  obtaining  confirmation  of 
registration  and  the  facility's  registration 
number  online  should  be  instantaneous 
once  a  facility  fills  in  all  required  fields 
on  the  electronic  registration  form. 

As  stated  in  §  1, 231(b),  a  registrant 
may  also  register  by  fax  or  mail  (for 
example,  if  none  of  the  means  of 
electronic  access  mentioned  previously 
are  reasonably  available).  Processing  of 
fax  or  mail  (including  CD-ROM) 
registrations  will  also  begin  on  October 
16,  2003.  In  registering  by  mail  or  fax. 
a  registrant  also  may  fill  out  one  or  more 
forms  on  behalf  of  one  or  more  facilities. 
A  registrant  registering  bv  mail  must 
call  FDA  at  1-877-FDA-3882  (1-877- 
332-3882)  to  request  a  copy  of  the  form, 
or  send  FDA  a  written  request  for  the 
form  at  U.S.  Food  and  Drug 
Administration  (HFS-681).  5600  Fishers 
Lane.  Rockville,  MD  20857.  Once  the 


registrant  receives  the  mailed  or  faxed 
copy  of  the  form,  the  form  must  be  filled 
out  completely  and  legibly,  and  either 
mailed  back  to  FDA  at  the  same  address, 
or  faxed  back  to  FDA  at  301-210-0247. 
FDA  will  process  the  registration  forms 
in  the  order  received.  An  agency 
employee  will  check  to  make  sure  all 
mandatory  fields  are  filled  out 
completely  and  legibly.  If  the  form  is 
not  complete  or  is  illegible,  it  will  be 
returned  to  the  registrant  for 
completion,  provided  that  the' 
registrant's  mailing  address  is  legible 
and  valid.  If  the  form  is  complete  and 
legible,  FDA  will  manually  enter  the 
data  on  the  form  into  the  system  as  soon 
as  practicable,  which  will  depend  on 
the  number  of  other  registration  forms 
awaiting  manual  entry  into  the  system. 
FDA  will  then  mail  or  fax  to  the 
registrant  a  copy  of  the  registration  as 
entered,  confirmation  of  the  registration, 
and  the  facility's  registration  number. 
When  responding  to  a  registration 
submission.  FDA  will  use  the  means  by 
which  the  form  was  received  by  the 
agency  {i.e..  by  mail  or  by  fax).  If  the 
copy  of  the  registration  form  mailed  or 
faxed  back  to  the  registrant  contains 
incorrect  information,  the  registrant 
must  update  the  incorrect  information 
under  t^  1.234.  Registration  by  CD-ROM, 
which  is  also  permitted  by  t.he  interim 
final  rale,  is  discussed  in  the  response 
to  comment  103. 

(Comment  103)  Several  commenters 
request  that  FDA  accept  batched 
multiple  facility  registrations  via  CD  or 
XML  format  instead  of  registering  one 
facility  at  a  time  through  the  online 
svstem. 

'  (Response)  Due  to  the  stringent 
timeframe  that  FDA  had  to  develop 
proposed  and  interim  final  regulations 
and  in  which  to  finalize  the  electronic 
registration  system.  FDA  is  unable  to 
accept  multiple  registrations  in  XML 
format  because  it  would  take  substantial 
additional  time  and  money  for  FDA  to 
develop  the  compatibility  necessary  to 
accept  registrations  in  this  format. 
However.  FDA  will  accept  multiple 
submissions  in  CD-ROM  format  ISO 
9660  (CD-R  or  CD-RW)  Data  format. 
These  registrations  must  be  submitted 
on  FDA's  fill-in  Portable  Document 
Format  (PDF)  rendition  of  the 
appropriate  form  (Form  3537) 
accompanied  by  one  signed  copy  of  the 
certification  statement  on  the 
registration  form.  Each  submission  on 
the  CD-ROM  must  use  the  same 
preferred  mailing  address  in  the 
appropriate  block  on  Form  3537.  The 
CD-ROM  can  contain  as  many 
submissions  as  needed  up  to  its  capacity 
(650-700  megabytes  (MB)  or  about  1,300 
submissions  perCD-ROM).  Importantly. 
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however,  each  submission  must  have  a 
unique  file  name  up  tu  .32  characters 
long,  the  first  part  of  which  mav  be  used 
to  identif\-  the  parent  companv.  If  FDA 
receives  a  C:D-ROM  that  does  not 
comply  with  these  spt'cifications,  it  will 
send  the  CD-RO.\!  back  to  the  registrant 
unprocessed 

FDA  notes  that  CD-ROM  submissions 
are  similar  to  submissions  bv  mail  or  fax 
in  terms  of  how  they  are  processed  FDA 
will  process  these  CD-ROM 
submissions  along  with  the  mailed  and 
faxed  submissions,  in  the  order 
received.  Therefore,  registrants  wanting 
to  ensure  that  they  receive  their 
registration  numbers  quickly  mav  wish 
to  register  electronicallv.  as  described 
previously.  The  principal  advantage 
CD-ROMs  offer  over  paper  submissions 
is  for  firms  that  (jwn  manv  facilities  and 
do  not  have  reasonable  access  to  the 
Internet.  Using  a  CD-ROM  to  submit 
PDF  typed  registrations  should  increase 
legibility  and  save  on  mailing  expenses. 
FDA  reiterates,  however,  that 
submission  by  CD-ROM  will  be  slower 
than  submitting  registrations 
electronicallv. 

(Comment  104)  Several  commenters 
request  that  FDA's  electronic  svstem 
provide  a  way  in  which  a  single 
registrant  entering  data  for  many 
facilities  can  stop  entering  data  on  one 
day  and  resume  from  where  they  left  off 
on  another  dav. 

(Response)  FDA"s  electronic  system 
will  save  registration  data  automaticallv 
with  the  completion  of  the  entrv  of  all 
data  for  a  facility.  Thus,  it  will  be 
possible  to  stop  entering  data  upon 
completion  of  the  entn'  for  one  facility, 
and  resume  entering  data  for  a 
subsequent  facility  on  anottier  dav 
without  loss  of  any  previously  entered 
data  that  would  be  applicable  to  both 
facilities,  such  as  the  name  and  address 
of  the  owner.  The  information  needed 
for  a  registration  is  identified  on  the 
electronic  registration  form.  A  regisUanf 
will  know  what  information  is  required 
for  the  registration  before  beginning  to 
enter  registration  data  into  the  svstem. 
Once  a  registrant  has  all  of  the  required 
information,  the  time  to  register  each 
subsequent  facility  should  decrease, 
depending  on  how  much  of  the 
information  can  be  autofilled  from  the 
account  information  from  previous 
registrations.  However,  the  FDA 
electronic  system  does  not  allow  a 
registrant  to  save  data  in  the  middle  of 
registering  a  facility.  Therefore,  FDA 
suggests  that  registrants  completely 
finish  registering  a  particular  facility 
before  ending  an  online  session. 

(Comment  105)  Some  commenters  ask 
whether  the  electronic  system  will 
allow  multiple  individuals  from  the 


same  company  to  enter  registration 
information  simultaneouslv 

(Response)  The  FDA  electronic 
registration  system  is  set  up  to  allow  a 
company  to  establish  an  entt^rprise 
(master)  account  and  multiple 
subaccounts  to  allow  several  persons 
within  a  company  to  enter  registrations 
simultaneouslv.  the  enterprise  account 
can  be  used  to  enter  facility  registrations 
and  it  also  can  be  used  to  establish  and 
manage  subaccounts.  The  subaccounts 
can  only  enter  facility  registrations,  and 
unlike  the  enterprise  account,  they  do 
not  have  access  to  other  subaccounts. 
Gtmerallv,  the  entt-rprise  account  has 
access  to  all  information  entered  via  the 
subaccounts,  unless,  when  created,  the 
subaccount  stipulates  that  the  enterprise 
account  is  not  to  have  access  to  that 
subaccount. 

(Comment  106)  Some  commenters  ask 
whether  the  electronic  registration 
system  will  minimize  the  reporting 
burdtMi  These  commenters  are 
concerned  that  the  lack  of  detail  FDA 
has  provided  regarding  the  Internet- 
based  electronic  registration  svstem  has 
made  it  difficult  for  them  to  evaluate  the 
reporting  burden. 

[Response)  FDA  is  working 
expeditiously  to  ensure  that  that  there 
will  be  a  minimal  reporting  burden 
associated  with  registration  in  general, 
and  electronic  registration  in  particular. 
Registering  electronically  will  be  a 
relatively  fast  process  once  the 
registrant  has  all  of  the  pertinent 
information  available.  (Jnce  the  facility 
is  registered  eletitronically.  its 
registration  number  should  be  provided 
automatically  and  instantaneouslv.  FDA 
has  received  very  positive  comments  at 
the  several  public  demonstrations  of  the 
prototype  of  FDA's  electronic 
registration  system.  Throughout  the  next 
couple  of  months.  FDA  will  continue  to 
conduct  outreach  activities  to  both 
foreign  and  domestic  registrants  to 
explain  how  the  electronic  reg-stration 
system  works  to  expedite  registration. 

(Comment  107)  Some  commenters 
express  concern  about  the  security  of 
the  electronic  system.  They  state  that 
the  registration  number  alone  should 
not  be  sufficient  to  access  a  facility's 
registration  form  in  an  electronic 
environment,  because  registration 
numbers  will  be  required  for  prior 
notice  of  imports,  and  thus,  are  likely  to 
be  part  of  the  commerciial 
documentation  between  parties.  These 
commenters  emphasize  that  FDA  must 
have  procedures  in  place  to  ensure  that 
only  authorized  persons  can  access  and 
change  a  facility's  registration 
information. 

(Response)  FDA  has  taken 
comprehensive  steps  to  ensure  that  our 


electronic  registration  system  is  secure. 
A  risk  assessment  has  been  done  and  a 
formal  security  plan  has  been 
incorporated  into  the  system  that 
addresses  both  physical  and  electronic 
security.  The  system  has  undergone  an 
independent  security  review  and 
assessment  as  well  as  complete  industry 
standard  certification  and  accreditation. 
The  system  securely  communicates  with 
registrants  using  industrv'  standard, 
secure  socket  layer  with  128-bit 
encryption. 

A  facility's  registration  number  alone 
is  not  sufficient  to  access  a  registration. 
To  increase  security,  FDA  has  provided 
several  layers  of  controls  in  the 
electronic  access  to  registrations,  thus 
preventing  unauthorized  access.  First, 
an  account  ID  and  password  must  be 
established.  Second,  each  registration 
has  a  unique  registration  number  and 
PIN  (Personal  Identification  Number), 
both  of  which  are  required  to  gain 
access  to  the  registration  and  are  only 
provided  to  the  registrant.  Only  the 
registration  number  is  disclosed  as  part 
of  the  prior  notice  of  an  imported  food 
shipment.  Thus,  to  prevent 
unauthorized  access  to  a  facility's 
registration,  it  is  the  responsibility  of 
persons  registering  to  secure  their 
account  IDs,  passwords,  and  PINs. 

(Comment  108)  Some  commenters 
request  that  the  electronic  system  be 
available  in  every  world  language. 
Others  ask  whether  shipments  will  be 
delayed  if  issues  arise  from  translation 
discrepancies  between  a  facility's 
registration  in  the  English  translation  of 
its  name  and  its  prior  notification  with 
elements  in  the  foreign  language. 

(Response)  In  response  to  the  first  part 
of  the  comment,  FDA  has  determined 
that  registration  instructions  will  be 
provided  in  three  languages:  French, 
Spanish,  and  English.  As  noted,  these 
are  the  three  official  languages  of  the 
WTO. 

In  response  to  the  second  part  of  the 
comment,  FDA  has  determined  that  all 
registration  information  submitted  must 
be  in  English.  However,  a  person's 
name,  the  name  of  a  company,  the  name 
of  a  street,  or  a  trade  name  may  be 
submitted  in  a  language  other  than 
English.  All  information,  including 
these  items,  must  be  submitted  using 
the  Latin  (Roman)  alphabet.  These 
exceptions  will  ensure  that 
inconsistencies  will  not  arise  between  a 
facility's  registration  and  prior  notice. 

Submissions  must  be  in  English  (with 
the  exceptions  noted)  so  that  FDA  can 
understand  the  content  of  the 
registration,  ensure  that  the  registration 
information  is  correct,  and  have  a 
database  of  facilities  that  its  staff  can 
readily  access  in  the  event  of  a 
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threatened  or  actual  food-related 
emergency.  To  assist  registrants  who  do 
not  speak  English,  FDA  has  given  a 
foreign  facility  the  option  of  authorizing 
an  individual  (including  its  U.S.  agent 
if  an  individual)  to  register  on  its  behalf. 

(Comment  109)  Some  commenters 
question  whether  there  will  be  a 
contingency  plan  if  the  electronic 
registration  system  is  not  as  efficient  as 
expected  or  if  more  facilities  register 
than  anticipated.  Some  of  these 
commenters  question  whether  the  paper 
system  will  be  able  to  handle  the  8-week 
registration  period. 

(Response)  The  electronic  system  is 
designed  to  handle  anticipated  peak 
loads.  The  paper-based  system  is  being 
designed  to  handle  the  8-week 
registration  period;  however,  depending 
on  the  number  of  paper  registrations 
received,  and  depending  on  when  FDA 
receives  the  registrations  within  this  8- 
week  period,  FDA  may  be  unable  to 
process  all  paper  registrations,  confirm 
the  registration,  and  provide  a 
registration  number  to  each  registrant 
within  the  8-week  period.  For  this 
reason,  FDA  strongly  encourages  all 
facilities  to  register  electronically  to 
ensure  they  are  registered  on  time. 

(Comment  110)  Some  commenters  ask 
whether  trade  associations,  commodity 
groups,  or  parent  companies  can  register 
on  behalf  of  facilities  represented  by 
their  organizations. 

(Response)  As  stated  in  the  response 
to  comment  96,  we  have  revised 
§  1.232(i)  and  the  certification  statement 
on  Form  3537  to  permit  an  authorized 
individual  to  submit  the  registration. 
Thus,  a  trade  association  or  commodity 
group  cannot  submit  a  registration 
because  these  entities  are  not 
individuals.  However,  the  owner, 
operator,  or  agent  in  charge  can 
authorize  an  individual  from  such  a 
group  to  submit  the  registration.  We 
note  that  the  definition  of  U.S.  agent 
provides  that  a  U.S.  agent  may  be  a 
"person"  as  defined  in  section  201(e)  of 
the  FD&C  Act.  Therefore,  a  foreign 
facility  could  designate  a  trade 
association  or  commodity  group  as  the 
facility's  U.S.  agent.  However,  if  the 
U.S.  trade  association  or  commodity 
group  agrees  to  serve  as  the  U.S.  agent 
and  the  facility  authorizes  the  U.S.  agent 
as  the  foreign  facility's  agent  in  charge 
for  registration,  an  authorized 
individual  from  that  association  or 
group  must  submit  the  registration.  In 
addition,  the  interim  final  rule  allows  a 
parent  corporation  to  register  on  behalf 
of  one  or  more  of  its  facilities. 

(Comment  111)  One  conunenter  asks 
whether  FDA  can  build  on  the 
Operational  and  Administrative  System 
for  Import  Support  (OASIS)  that  FDA 


currently  has  to  accept  registrations. 
The  commenter  states  that  some 
prospective  registrants  already  provide 
information  regarding  "shipper"  and 
"manufactiu-er"  to  FDA  via  OASIS,  and 
that  building  a  new  registration  system 
would  cause  redundancy  for  these 
registrants. 

(Response)  Although  FDA  intends  to 
use  OASIS  for  cross-checking 
registration  information,  both  the 
required  data  elements  and  the  universe 
of  facilities  required  to  register  are 
markedly  different  from  those  entered 
into  OASIS.  Moreover,  OASIS  does  not 
have  the  capacity  to  accept  all  the 
registration  information  from  all  the 
facilities  required  to  register  with  FDA. 
Thus,  FDA  has  developed  a  new  system 
for  registration  that  will  interface  with 
OASIS. 

(Comment  112)  One  commenter  asks 
whether  FDA  will  accept  photocopied 
versions  of  the  mailed  registration  form. 

(Response)  FDA  will  accept  a 
photocopy  of  a  mailed  registration  form 
or  the  certification  statement  submitted 
with  a  CD-ROM  submission,  as  long  as 
the  signature  on  each  individual  form  is 
an  original  signature.  We  recognize  that 
for  multiple  facility  registrations, 
photocopying  data  elements  that  are 
common  to  each  facility  will  reduce  the 
burden  on  the  registrants  in  completing 
the  forms.  While  those  common  data 
elements  may  appear  as  photocopies, 
the  forms  must  include  an  original 
signature. 

(Comment  113)  One  commenter  asks 
how  the  electronic  registration  form  will 
allow  registrants  to  proceed  through  the 
registration  process.  For  example,  if 
each  a  registrant  must  answer  each 
section  to  proceed  to  the  next  section. 
how  will  the  system  address  optional 
information? 

(Response)  FDA  has  designed  both  its 
electronic  and  paper  registrations  to 
specify  which  sections  are  mandatorv'. 
The  electronic  registration  system  has 
been  designed  to  highlight  or  mark  a 
required  field  that  a  registrant  has  left 
blank  so  that  the  submitter  must  fill  it 
in  before  proceeding  further  with  the 
electronic  registration  process. 

(Comment  114)  One  commenter 
expresses  concern  that  a  registration 
may  get  lost  in  "cyberspace,"  even 
though  it  has  been  correctly  filled  out 
and  the  facility  has  received  a 
registration  number. 

(Response)  The  system  saves  all 
submitted  information  before  issuing  a 
registration  number.  A  submitter  would 
only  receive  a  registration  number  upon 
a  successful  registration;  if  the 
registration  failed,  a  facility  would  not 
receive  a  registration  number.  The  Web 
system  is  a  real  time  system  with  tape 


backups  of  the  data  entered. 
Additionally,  the  system  has  battery 
backups  in  the  unlikely  event  of  a 
power  loss. 

In  addition  to  the  changes  noted 
previously,  on  its  own  initiative  FDA 
has  made  several  editorial  changes  to 
this  section  for  clarity. 

H.  Comments  on  "What  Information  Is 
Required  in  the  Registration?" 
(Proposed  §1.2321 

1.  General  Comments 

(Comment  115)  Several  commenters 
believe  FDA  should  make  the 
registration  process  as  simple  as 
possible,  limiting  required  information 
to  name,  address,  and  trade  names. 
These  commenters  state  that  the  scope, 
exemptions,  definitions,  and  required 
information  in  the  proposed  rule  erode 
simplicity  to  the  point  that  exemptions 
are  voided,  and  would  require 
registrations  from  a  vast  array  of  small 
facilities. 

(Response)  The  Bioterrorism  Act 
requires  that  a  registration  contain  each 
facility's  name,  address,  and  all  trade 
names  under  which  the  registrant  does 
business  (21  U.S.C.  350d(a)(2)).  That 
statute  provides  no  exemption  from 
registration  for  small-size  facilities.  FDA 
believes  that  the  information  required 
for  registration  is  necessar\'  to  assist 
FDA  in  notifv'ing  facilities  of  a 
threatened  or  actual  bioterrorist  attack 
or  other  food-related  emergency. 
Together  with  the  other  regulations  FDA 
is  developing  to  implement  the 
Bioterrorism  Act.  the  information  in  the 
registration  will  assist  FDA  in 
determining  the  source  and  cause  of 
such  an  event. 

Regarding  the  comment  that  the 
scope,  definitions,  exemptions,  and 
required  information  are  unduly 
complicated,  no  comments  FDA 
received  in  response  to  the  proposed 
rule  argue  that  the  interim  final  rule 
should  not  include  any  definitions, 
exemptions,  or  specify  the  information 
to  be  included  in  a  registration.  FDA  has 
made  every  effort  to  define  clearly 
which  facilities  are  required  to  register 
to  ensure  that  potential  registrants  will 
know  whether  they  are  subject  to  the 
rule.  FDA  also  has  provided  definitions 
for  each  exemption  provided  in  the 
Bioterrorism  Act.  Moreover.  FDA 
believes  that  the  registration  process 
itself  is  as  uncompUcated  and  user- 
friendly  as  possible.  A  facility 
registering  electronically  should  be  able 
to  complete  the  registration  and  receive 
its  registration  number  expeditiously 
once  it  has  gathered  all  the  requisite 
information. 


CJ.,.-.!    D. 


,;»♦»- /\/r.i    Kft    Mr.    iQ7/FriHav    nrtnhpr  10.  200.3  /  Rules  and  Reeulations 


58923 


58922  Federal  Register /Vol    68.  N'o.   197 /Friday.  October  10.  2003 /Rules  and  Regulations 


(Comment  116)  Several  rommenters 
state  that  the  information  in  tht> 
ret;istrdtiiin  yocs  bt-VMnd  the  infnrm.ition 
requirt'd  by  th^'  Bintcrrurisin  At  t, 
thereby  exceeding  FDA's  statutory 
authority.  One  of  these  commenters 
states  that  "there  are  no  references. 
t'ithf'r  in  the  Bioterrorism  Act  or  the 
legislative  history,  to  the  inclusion  of 
indiyidual  names  in  the  registration." 
(Response)  As  noted  in  section  I  of 
this  document,  in  issuing  this  interim 
final  rule.  FD.\  is  relying  on  the 
luthontv  in  section  305  of  the 
iiioterriinsni  .\ct.  as  well  as  section 
"Dlia)  and  (hj  of  the  FD&C  Act. 
Im  lulling  information  regarding  both 
the  fat  ilitvs  parent  company  and  the 
emergentv  contact  will  facilitate  the 
''fficient  enforcement  of  the  act  by 
enhancing  FDA's  ability  to  deter  and 
respond  quickly  to  a  food-related 
emergency.  Accordingly,  the  provisions 
of  this  interim  final  rule  are  consistent 
with  FD.\  s  statutory  authority  provided 
by  the  Bioterrorism  Act  and  the  FD&C 
Act. 

The  only  required  elements  of  the 
registration  that  the  Bioterrorism  Act 
does  not  specifically  mention  are  the 
facility's  parent  company  name, 
address,  and  phone  number,  and 
emergency  contact  information. 
Regdrtling  the  emergency  contact 
information,  the  information  will  make 
it  pn>sihli'  for  FDA  to  respond  quickly 
to  eiiiiTgt'ncies  that  occur  during 
nonworkiag  hours  by  contacting 
tdtilities  when  an  emergency  occurs. 

FD.\  Is  tlso  requiring  the  parent 
( (unpain  information  for  emergency 
situatitjns   It  an  emergency  occurs  with 
respect  to  a  paiticular  facility  or  group 
of  facilities,  FDA  will  need  to  alert  the 
parent  company,  as  well  as  the  affected 
facilities,  because  the  parent  company 
has  ultimate  responsibility  for  the 
facility.  Moreover,  in  terms  of- 
inspections.  the  relationship  between  a 
facility  and  its  parent  company  is  vital 
for  FDA  in  tracking  and  investigating 
incidents 

With  regard  to  that  portion  of  the 
comment  asserting  the  Bioterrorism  Act 
does  not  refer  to  individual  names,  the 
interim  hnal  rule  does  not  require  the 
submission  of  an  individual's  name 
t'xiept  for  tlie  name  of  the  authfirized 
indivitlual  submitting  the  n^gistration 
and.  if  the  submitter  is  authorized  by 
another  individual,  the  nam(>  of  the 
authoruing  intlividual  Of  course,  if  the 
owner,  operator,  agent  in  charge,  or  U.S. 
agent  is  an  individual,  the  name  of  that 
indiyidual  must  be  submitted.  If  the 
emergentv  ct)ntat:t  for  a  fatility  is  an 
individual,  that  name  must  be 
submitted  as  well   However,  as  stated  in 
responses  to  lumments  124  and  137,  the 


intfriiii  final  rule  does  not  require  an 
indi\  ulual  to  be  liesignatcd  as  the  U.S. 
agt'iit  or  <in  i'm>'rgeiii  \  i oiitat  t 

(Comment  1  1 ;)  One  t  ommenter 
believes  that,  contrary  to  FDA's 
proposed  Use  of  the  registration 
nitoriii.itiDH  ti)  lietcrinine  the  swun  e  <intl 
t:.iuse  of  a  bioterrorist  event,  the 
proposed  requirements  ,ire  geareil  to 
locating  and  contat  ting  f,it;ilities  that 
through  some  other  means  h.ive  alreailv 
betm  associated  with  the  .'xi'iit.  liius 
facilitating  further  investig.itmn 
(Response)  FDA  ()eliinrs  th.il 
registration  both  will  help  [hv  igent  \ 

t:f)ntact  facilities  th.it  ,ilre,i(i\  li,i\r  I n 

the  target  of  an  event,  and  will  assist  the 
agency  in  determining  the  source  and 
cau.se  of  the  event.  First,  registration 
will  proviile  FDA  with  a  more  txnnplete 
and  up-to-iiale  d.italiase  of  facilities  to 
contact  if  the  agi;ni  v  le.irns  of  an  at:tua! 
or  potential  threat  to  the  tooti  suppK 
The  specifii:  reei-tr.if  ui  inforniation. 
such  as  food  pmilui  I  i  ategoni--,  ,uitl 
geographic  location,  will  enable  FD.\  to 
narrow  down  the  fatiiities  that  inav  be 
affected  b\  ,i  hmterrnrisl  attack  or  other 
food-related  emeigem  \ .  thus  s,i\  ing 
precious  time.  Seconti.  registration  will 
assist  FDA's  implementation  of  the 
other  regulations  and  giiiilant:e 
documents  that  FILA  is  tlevelopmg  tn 
implement  the  Bioterrorism  Act,  namely 
prior  notice,  recordkeeping,  records 
access  guidance,  and  detention 
Registration,  prior  notice,  anil 
recordkeeping  enable  FDA  either  to 
obtain  information  it  does  not  t  urrenth 
have,  or  to  obtain  that  information  more 
quickly  than  FDA  was  able  to  do  prior 
to  the  enactment  of  the  Bioterrorism 
Act.  This  information  gives  I'D.\  i  riu  lal 
tools  to  protect  the  U.S.  fotitl  supply 
For  example,  registration  will  enable 
FDA  to  fill  in  incomplete  information 
for  certain  facilities  derived  through 
records  about  a  souri:e  ot  a  liioterronst 
attack  or  other  fotjd  related  (Miieigeni  y. 
thus  facilitating  a  tracebaf:k.  In  this 
example,  registration  information  would 
also  allow  FD.\  to  i  laitai  t  swine 
facilities  quickK  ilurinu  a  trn  cback 
investigation. 

(Comment  118)  One  i  (uiiinenter 
requests  that  FDA  t  tmsnlei  registrations 
submitted  more  than  out  e  on  behalf  of 
a  particular  facility  as  valid,  since  simie 
foreign  companies  may  register  multiple 
times  both  at  the  fatility  and  i  orporate 
levels. 

(Response)  Oiu  e  a  fai  ilitv  is 
registered  with  I  D.\,  the  elet  trtmit: 
system  will  rejet  t  any  ati.litional 
registrations  that  art>  submitted  on 
behalf  of  the  same  fat  ilitv  To  have  the 
system  ilo  otherwise  titles  not  make 
sense,  because  each  fatility  must  only 
register  with  FI).\  once  anil  will  only  be 


assigned  one  unique  registration 
number.  Ai:cepting  multiple 
registrations  wtiulcl  also  create 
confusion  in  FDA's  database  of 
registi-retl  facilities,  because  FDA  would 
not  know  who  tt)  t:ontact  in  the  event  of 
an  ein(^rgent;y  if  there  is  different 
emergency  contact  information  in  the 
registrations  for  the  same  facility.  Once 
a  facility  is  registered.  FDA  will  send  a 
( (infirmation  to  thf>  fai:ilit\-  by  e-mail, 
mail,  or  fax.  depending  on  htiw  thi> 
facility  registered.  Thus,  personnel  at 
the  fat.ilit\  will  be  aware  that  the  facility 
is  registereti, 

(('omment  119)  A  commenter  requests 
that  ["D.-X  tiarify  whether  it  requires  a 
riigistrant  to  specify  container/package 
size  in  its  registratitm.  The  commenter 
states  that  sut:h  a  rt^quirement  would  be 
very  time-consuming  and  introduce 
prohibitive  costs  both  financially  and  in 
terms  of  resources.  The  commtmter 
further  states  that  this  potentially  could 
nt'cessitate  niimertnis  and  frequent 
updates  to  n^gistration  information. 

(Response)  Neither  the  proposed  rule 
nor  the  interim  final  rule  requires 
registrants  to  specify  ctmtainer  or 
package  sizes  in  its  rt^gistration. 

(Comment  120)  One  trade  assot:iation 
l)eliev(>s  that  FDA  should  provide  "full 
translation  servit;es  for  non-English 
speakers  and  the  disabled  as  required 
under  the  .Americans  with  Disabilities 
Ai:l  (ADA)    ■ 

(Response)  Regarding  translation 
services  for  ntm-English  spt  akers.  this 
comment  is  not  clear  abtmt  whether  it 
is  requesting  these  ser\'ices  for  the 
registration  itself,  tir  for  outreach 
ai:ti\ities  related  to  rt^gistration.  FDA 
intentls  to  translate  all  outreach-related 
sliile  pr(*;entations  ami  downlink 
transcripts  for  the  interim  final  rule  into 
Frent  h  and  Spanish,  similar  to  what 
FD.\  did  for  the  outreach  for  the 
proptiseti  rule.  As  ntited  previtiusK  . 
FDA  will  require  the  registration  to  be 
submitted  in  English.  The  owner, 
operator,  or  agent  in  t:liarge  of  a  foreign 
fatility  that  retpiires  translation  services 
may  wish  to  autht)rize  an  English- 
speaking  intlividual  to  register  on  its 
iiebdlf. 

FD.A  is  in  full  i:ompliani:e  with 
sef:tion  508  of  tht!  Rehabilitation  Act 
and  provides  an  "Accessibility 
Statenumt  "  for  disabled  persons  on  its 
Web  site.  FD.A  cannot  identify  from  this 
ctimment  if  other  "translation  services" 
are  being  requested  for  the  disabled. 

2.  .Name,  Full  Address,  Phone  Number, 
Fax  Number,  and  E-mail  Address 

(Comment  121)  Several  commenters 
object  tt)  FDA's  requirement  that  a 
registration  include  the  facility's  phone 
number,  fax  number,  and  e-mail 
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address.  These  commenters  state  that 
the  e-mail  address  of  the  facility  is  not 
likely  to  be  that  of  an  iiidividual  person, 
but  one  for  the  facility  as  a  whole  and 
is  usually  staffed  by  a  facility's  most 
junior  employee,  who  would  not  be  the 
appropriate  person  for  FDA  to  contact  in 
the  case  of  a  bioterrorism  incident  or 
other  food-related  emergency.  The 
commenters  also  state  that  FT)A  will 
have  the  phone  number  and  e-mail 
address  of  the  emergency  contact,  so  it 
should  not  be  necessary  also  to  require 
the  phone  number  and  e-mail  address  of 
the  facility  as  a  whole.  Regarding  the  fax 
number,  some  commenters  argue  that 
they  might  not  have  fax  machines. 
Therefore,  these  commenters  request 
that  FDA  make  the  facility  fax  number 
and  e-mail  optional  elements  of 
registration. 

(Response)  FDA  agrees  with  the 
commenter  that  a  facility's  fax  number 
should  be  optional  and  that  a  facility's 
e-mail  address  also  should  be  optional 
unless  the  facility  registers 
electronically  and  provides  an  e-mail 
address  for  confirmation.  Section  two  of 
the  proposed  registration  form  states 
that  the  registrant  is  required  to  provide 
its  fax  number  and  e-mail  address  "if 
available."  However,  to  clarify  in  the 
rule  that  this  information  is  optional. 
FDA  has  moved  these  registration 
elements  to  the  section  in  the  interim 
final  rule  entitled  "What  optional  items 
are  included  in  the  registration  form?" 
(§  1.233).  FDA  has  decided  to  retain  the 
requirement  that  a  facility's  phone 
number  be  provided  because  having  that 
number  will  facilitate  routine 
communications  with  the  facility.  For 
domestic  facilities,  the  emergency- 
contact  information  will  only  be  used  in 
the  event  of  an  actual  or  potential 
emergency;  the  facility  phone  number 
will  be  used  for  all  other 
communications  (e.g.,  to  schedule  an 
inspection),  unless  the  registration 
provides  other  contact  information  in 
the  "Preferred  Mailing  Address"  section 
of  the  form.  For  foreign  facilities,  the 
U.S.  agent's  information  will  be  used  for 
both  routine  and  emergency  contacts, 
unless  the  facility  chooses  to  provide  a 
different  emergency  contact.  FDA, 
however,  believes  it  is  importent  to  have 
a  contact  phone  number  for  a  foreign 
facility  itself,  in  case  FDA  cannot 
contact  the  U.S.  agent. 

(Comment  122)  Several  commenters 
state  that  the  fields  in  section  2  of  the 
proposed  registration  form  for  facility 
name  and  address  correspond  to 
addresses  in  the  United  States,  such  as 

•zip  code,"  and  do  not  take  into  account 
address  formats  used  in  foreign 
countries.  For  example,  in  many  Latin 
American  countries,  addresses  are  not 


necessarily  denoted  by  a  street  number 
and  name,  but  may  be  identified  by  a 
crossing  of  streets  or  even  by  specific 
reference  points  that  may  involve  other 
buildings  or  landmarks. 

(Response)  In  the  electronic 
registration,  FDA  intends  to  provide 
flexibility  to  enable  a  foreign  facility  to 
include  its  street  address  information  in 
the  format  used  in  the  foreign  country 
Regarding  "zip  codes,"  in  the  proposed 
registration  form,  FDA's  electronic 
system  is  designed  to  request  zip  code 
information  only  for  facilities  located  in 
the  United  States,  and  the  postal  code 
for  countries  that  have  postal  codes.  For 
identification  of  a  country,  the 
electronic  system  employs  a  pull-down 
menu  that  lists  countries'  two  letter 
abbreviations  as  listed  in  the 
International  Standards  Organization 
3166.  The  printed  registration  will  also 
provide  enough  space  for  a  registrant  to 
enter  the  facility's  address  information 
in  whatever  format  is  used  in  its  own 
country. 

3.  Name  and  Address  of  the  Parent 
Company 

(Comment  123)  Several  commenters 
believe  that  name  and  address  of  the 
parent  company  should  not  be  required. 
Another  commenter  states  that  it  does 
not  object  to  this  requirement. 

(Response)  The  interim  final  rule 
retains  the  requirement  that  parent 
company  information  be  provided  in  a 
registration  if  applicable.  The  parent 
company  information  enables  FDA  to 
ascertain  the  relationship  between  a 
facility  and  its  parent  company,  if  the 
facility  is  a  subsidiary  of  the  parent 
company,  because  not  infrequently,  a 
facility  or  subsidiary  may  have  a 
different  name  than  its  parent  company. 
FDA  is  also  requiring  the  parent 
company  information  for  emergency 
situations.  If  an  emergency  occurs  with 
respect  to  a  particular  facility  or  group 
of  facilities,  FDA  will  need  to  alert  the 
parent  company,  as  well  as  the  affected 
facilities,  because  the  parent  company 
has  ultimate  responsibility  for  the 
facilitv.  Moreover,  in  terms  of 
inspections,  the  relationship  between  a 
facility  and  its  parent  company  is  vital 
for  FDA  in  tracking  and  investigating 
incidents. 

4.  Emergency  Contact  Information 

(Comment  124)  Several  commenters 
believe  that  FDA  should  give  facilities 
or  their  parent  companies  the  option  of 
identifying  relevant  emergency  contact 
information  (phone  number,  whether 
cell  or  land  line,  e-mail  address) 
without  necessarily  identifying  a 
specific  individual.  These  commenters 
state  that  because  the  purpose  of  an 


emergency  contact  is  for  FDA  to 
communicate  in  an  emergency  situation 
with  the  facility,  there  is  no  need  for 
FDA  to  contact  a  specific  individual. 
Many  facilities  already  have  emergency 
contact  procedures  in  place  for 
responding  to  local  emergencies:  FDA's 
emergency  contact  information  should 
provide  flexibility  for  facilities  to  utilize 
these  existing  procedures.  Also, 
requiring  an  individual  to  be  identified 
by  name  may  mean  a  facility  would 
need  to  provide  frequent  updates  to  its 
registration,  because  the  individual 
responsible  for  responding  to 
emergencies  may  change  on  a  frequent 
basis.  Other  commenters  request  that 
FDA  allow  a  facility  to  designate  an 
alternate  emergency  contact,  or  that 
FDA  require  the  emergency  contact  to 
be  located  at  the  corporate  headquarters, 
instead  of  at  the  facility. 

Other  commenters  believe  FDA  has 
appropriately  defined  the  scope  of 
information  necessary  to  accomplish  the 
goal  of  quick  response  and  notification 
in  the  case  of  a  bioterrorist  attack  on  the 
U.S.  food  supply. 

(Response)  FDA  has  considered  these 
comments  and  in  response,  has 
modified  the  interim  final  rule  so  it  does 
not  require  a  facility  to  provide  an 
individual's  name  as  part  of  the 
emergency  contact  information. 
However,  the  facility  must  ensure  that 
the  information  it  provides  will  enable 
FDA  to  contact  a  live  person 
representing  the  facility  24  hours  a  day. 
7  davs  a  week.  FDA  agrees  that 
emergency  contact  information  should 
be  specific  to  the  facility's  already 
established  emergency  procedures; 
therefore.  FDA  will  not  necessarily 
require  contact  information  for  a 
corporate  headquarters.  However,  a 
facility  may  designate  the  emergency 
contact  information  for  its  corporate 
headquarters,  if  that  is  appropriate  for 
operations  at  that  facility. 

As  noted,  for  foreign  facilities.  FDA 
will  consider  the  facility's  U.S.  agent  as 
the  emergency  contact  unless  specified 
otherwise  in  the  registration.  If  a  foreign 
facilitv  designates  someone  other  than 
its  U.S.  agent  as  the  emergency  contact, 
FDA  will  utilize  that  information  to 
contact  the  facility  instead  of  the 
facility's  U.S.  agent  when  an  emergency 
occurs. 


D. 


Trade  Names 


(Comment  125)  Several  commenters 
agree  that  trade  names  should  be 
required  as  part  of  the  registration. 
These  commenters  request  that  FDA 
define  "trade  names  "  and  provide 
examples.  One  commenter  states  that 
requiring  trade  names  for  food 
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packaging  is  unvvorkablf  because 
brand  codes"  and  "grade  names" 
(  hange  frequently,  and  would  thus 
require  continual  updates. 

(Response)  The  Biotfrrorism  Act 
■.pecifically  states  that  tradf  names 
should  be  a  required  part  of  the  facility's 
registration,  and  thus.  FU.A  agrees  with 
the  comment  that  tradf  names  should  he 
.1  required  registration  element   FD.\ 
also  agrees  that  it  should  define  the 
term,  "trade  names.  '  and,  as  discussed 
previously,  provides  a  definition  of 
'trade  names"  in  the  intiTim  final  rule, 
in  response  to  the  comment  stating  that 

brand  codes"  and  "grade  names" 
change  frequently.  FDA  notes  that  the 
trade  nanu's  definitinn  does  not  include 
thn  infnrniatinii.  but  only  information 
abnut  nam.'-,  the  facility  itself  uses. 

6.  Produi  t  Categories  Under  *!»  170.3 

(Comnu'iit  126)  Man\-  c:ommenters 
assert  that  registrants  should  not  be 
required  to  supply  information 
regarding  food  product  categories 
associated  with  a  facility  A  variety  of 
reasons  are  nffered.  including  that  the 
categories  are  outdated  and  not  relevant; 
the  categories  are  difficult  to  understand 
and  apply;  use  of  the  categories  would 
lead  to  mistakes  regarding  a  facility's 
selection  of  appropriate  categories: 
categories  would  require  a  facility  to 
submit  constant  updates  to  FDA.  as  a 
facility  continuously  changes  the  food  it 
produces  in  response  to  market 
demands;  use  of  categories  would 
impose  an  enormous  burden  and 
increased  cost;  use  of  categories  would 
limit  targeteti  t  oinmunications  because 
often  one  manufacturer's  finished 
product  is  another's  ingredient,  which 
w^ould  confuse  FDA's  efforts  to  notify 
affected  facilities;  facilities  would  be 
subject  to  criminal  penalties  if  product 
category  information  is  not  correct  or  is 
outdated;  under  the  Bioterrorism  Act. 
FDA  has  the  discretion  to  require  this 
information  and  FDA  should  not 
exercise  that  discretion;  use  of 
categories  introduces  huge  uncertainties 
as  to  whether  the  appropriate  facilities 
would  be  contacted  in  the  event  of  an 
emergency,  which  may  lead  either  to 
causing  unneces.sarv  concern  or 
inadequate  notification  of  affected 
facilities;  some  categories  overlap  each 
other,  yet  many  foods  fall  into  gaps 
between  c:ategories;  and  requiring 
categories  would  increase  the  time  to 
complete  a  registration.  (3ne  commenter 
states  that  FDA  should  include  food, 
product  categories,  because  these 
categories  would  help  FD.-\  to  more 
closely  focus  inspertion  resoun  es. 
(Response)  The  interim  final  rule 
maintains  the  requirement  that  food 
product  categories  be  specified  in  a 


fa(  ility's  registration   .\s  required  by  the 
Biolerrorism  Act.  FDA  cimsidered  in 
guidance  whether  such  categories 
should  be  included  and  determined  that 
such  information  will  be  an  important 
aid  to  the  agency  in  the  event  oi  a 
foodborne  emergency  (68  FR  42415). 
The  interim  final  rule  requires  eai  h 
fa(  ility  to  submit  the  gener.il  food 
firoduct  category  (as  identified  under 
5}  170.3)  of  the  food  manufactured/ 
processed,  packed,  or  held  at  such 
facility.  For  ease  of  use.  FD.^  lists  the 
more  comm.on  categories  found  in 
FDA's  product  code  builder  .it  http:// 
lux-w  tdii.gov/search/ddtdthist's  html  as 
the  main  categories  on  the  registration 
torm,  refereuc:ing  the  relevant  food 
produ(;t  category  in  4}  170..1  for  each 
FDA  product  code  (:ategor\    ro  relieve 
some  of  the  burden  of  frequent  updates, 
FDA  has  aiided  a  ■'most  all  human  food 
produc;t  categories"  optujii    Fac  ilities 
that  manuf.irture,  process,  pack,  or  hold 
food  that  does  not  tit  into  one  of  the 
?i  170,,!  categories  are  recjuired  to  (;heck 
"none  of  the  above  inandatcjrv 
categories."  These  facilities  may  also 
choose  to  che(;k  one  or  more  of  the 
optional  bo.xes  that  correspond  to  the 
category  of  food  manufactured/ 
processed,  packed,  or  held  at  the 
facility,  as  specified  in  section  11(a)  or 
11(h)  of  the  registration  form. 

FDA  continues  to  believe  that 
information  regarding  food  [)rodurt 
categories  is  net  essar\  for  a  (piick. 
accurate,  and  fiu  useii  response  Xo  a 
bioterrorism  incident  or  other  iood- 
relat(Hl  emergency,  The  cdlegories  will 
help  FDA  to  focus  its  response  on  the 
appropriate  fac  iiities.  saving  crucial 
lime.  S(jme  threats  may  be  specific  to  a 
certain  facility  type  [e.g..  a  threat  against 
beverage  bottling  facilities).  Under  these 
circumstances,  being  able  to  target 
communications  will  allow  FDA  to 
expedite  and  focus  its  response.  The  fact 
that  in  some  instan(;es  a  threat  cannot  be 
isolated  to  ,i  finile  set  of  facilities  does 
not  mean  that  this  will  be  the  case  in  all 
instances.  Being  able  to  ioi  us 
communi(  .itions  as  much  as  possible 
based  on  .i  ji articular  threat  through  the 
use  of  food  product  categories  will 
ensure  that  FDA  is  able  to  respond  as 
effectively  and  efficiently  as  possible. 

iromment  127)  Chie  (ommenter  notes 
that  in  the  jiroposed  registration  torm. 
FDA  has  stated  that  warehouses  are  not 
re(|uired  to  (  omf)lete  the  section  on  food 
product  categories  The  commenter 
states  that  this  exception  for  warehouses 
is  not  mentioned  in  the  preamble  or 
codified  of  the  proposed  regulations. 
and  asks  FD.\  to  clarify  this  exception. 

(Response)  To  ensure  that  facilities 
have  fully  ( mnpleted  the  section  on 
food  [irodui  t  categories,  FDA  has 


changed  this  section  to  require  all 
facilities  to  check  at  least  one  box.  As 
noted,  as  required  by  the  Bioterrorism 
Act,  P'DA  considered  in  guidance 
whether  such  categories  should  be 
included  and  determined  that  such 
information  will  be  an  important  aid  to 
the  agency  in  the  event  of  a  fo(jdborne 
emergency  (tiS  FR  42415),  Thus,  this 
interim  final  rule  requires  registrants  to 
identify  the  food  product  category  ender 
<^  1  70. .3  for  food  manufactured/ 
prociKssed.  packed,  or  held  at  each 
facility,  FDA  has  also  provided  that 
fac:ilities  that  manufacture/process, 
pack,  or  htild  food  in  many  different 
food  product  categories  (such  as  many 
warehouses)  do  not  have  to  check  every 
food  product  category,  and  may  instead 
(heck  the  "most/all  human  food 
product  categories,"  Importantly, 
however,  the  interim  final  rule  requires 
a  warehouse  that  holds  only  on(?  or  a 
limited  number  of  different  food 
produ(;ts  to  identify  those  categories 
listed  in  *?  170.3.  Because  the  proposed 
rule  would  not  have  required  a  facility 
to  identify  a  food  product  category  on 
the  registration  form  if  it  was 
manufacturing/processing,  packing,  or 
holding  food  that  did  not  fit  into  a 
category  under  s»  170,3,  FDA  would  not 
have  been  able  to  determine  whether  a 
registrant's  food  product  categories  were 
not  covered  under  4;  170,3.  or  whether 
the  registrant  forgot  to  complete  the 
section  of  the  registration  form  on  food 
product  categories.  Therefore,  the 
interim  final  rule  requires  facilities  that 
manufacture/process,  pack,  or  hold  food 
product  categories  not  covered  under 
§  170,3  to  check  'none  of  the  above 
mandatory  cat^;gories,"  Because  the 
levised  version  of  the  Form  3537 
requires  all  facilities  to  check  at  least 
one  box  in  the  food  product  categories 
section.  FDA  has  deleted  the  language 
in  the  form  stating  that  warehouses  are 
exempt  from  completing  the  food 
product  categories  section  of  the  form. 

7   U,S,  Agent 

FDA  addresses  comments  related  to 
the  l'.,S.  agent  requirement  in  section 
III,E,15  of  this  document. 

H,  (Certification  Statement 

(Comment  128)  One  commenter  notes 
that  the  requirements  for  identifying 
personal  information  in  the  certification 
statement  should  relate  to  the 
individual  making  the  certification,  not 
the  individual  submitting  the 
registration.  This  change  would 
recognize  that  administrative  personnel, 
not  responsible  parties  of  the  company, 
may  process  the  actual  facility 
registration. 
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(Response)  The  Bioterrorism  Act 
requires  that  the  "owner,  operator,  or 
agent  in  charge  of  the  faciUty  shall 
submit  a  registration"  to  FDA. 
Accordingly,  the  certification  statement 
on  the  registration  form  requires  the 
owner,  operator,  or  agent  in  charge  of  a 
facility  to  submit  the  registration,  or  to. 
authorize  an  individual  to  submit  the 
facility's  registration.  Although 
administrative  personnel  may  prepare 
the  registration,  the  owner,  operator,  or 
agent  in  charge,  or  an  individual 
authorized  by  the  owner,  operator,  or 
agent  in  charge  to  submit  a  facility's 
registration  must  certify  that  the 
information  included  in  the  registration 
is  true  and  accurate. 

(Comment  129)  One^ommenter  states 
that  the  certification  statement  is 
inadequate  to  ensure  either  the  veracity 
of  the  information  provided  or  the 
identity  and  authority  of  the  person 
submitting  it.  The  commenter  states  that 
"(tlhe  regulation  includes  no 
protections  that  would  prevent 
intentional  or  unintentional  abuse  of  the 
system,  to  the  potential  detriment  of 
both  national  security  and  of  legitimate 
businesses.  Without  some  effective 
means  of  verifying  at  least  the  identity 
and  authority  of  the  person  submitting 
the  registration,  the  proposed  system 
will  be  easily  subject  to  misuse  and 
mischief." 

(Response)  The  certification  statement 
requires  a  person  authorized  to  submit 
a  registration  to  certify  that  the 
registration  information  is  true  and 
accurate,  and  that  owner,  operator,  or 
agent  in  charge  of  the  facility  has 
authorized  the  submitter  to  register  on 
its  behalf.  The  certification  statement 
also  states  that  anyone  who  makes  a 
materially  false,  fictitious,  or  fraudulent 
statement  to  the  U.S.  Government  is 
subject  to  criminal  penalties  under  18 
U.S.C.  1001.  As  an  additional  means  to 
verify  the  identity  of  the  person 
submitting  the  registration,  the  interim 
final  rule  requires  that  for  the  paper  and 
CD-ROM  registration  options,  the 
registration  include  the  signature  of  the 
person  submitting  the  registration.  FDA 
believes  that  the  combination  of  the 
signed  certification  statement  and 
Federal  criminal  liability  will  be  a 
powerful  incentive  for  truthful 
registrations.  In  addition,  FDA  has 
several  methods  by  which  to  verify  the 
identity  of  both  facilities  and 
individuals  submitting  registrations  by 
any  of  the  permissible  means;  however, 
for  security  reasons,  FDA  declines  to 
elaborate  on  these  methods. 

In  addition  to  the  changes  noted 
previously,  on  its  own  initiative  FDA 
has  made  several  editorial  changes  to 
this  section  for  clarity. 


/.  Comments  on  "What  Optional  Items 
Are  Included  in  the  Registration  Form?" 
(Proposed  §1.233) 

1.  General  Comments 

(Comment  130)  One  commenter  states 
that  the  interim  final  rule  should  remain 
focused  on  effectively  implementing  the 
legislative  requirements  as  is,  neither 
expanding  information  requirements, 
nor  adding  optional  information.  The 
submitter  states  that  if  the  information 
is  not  necessary,  it  should  not  be 
collected. 

(Response)  FDA  notes  that  registrants 
are  not  required  to  submit  the  elements 
of  optional  information  specified  in  the 
proposed  rule  and  the  interim  final 
rule — that  is  the  natvue  of  "optional" 
information.  FDA  continues  to  believe, 
however,  that  information  described  as 
"optional"  will  enable  FDA  to 
communicate  more  effectively  with 
facilities  that  may  be  the  target  of  an 
actual  or  potential  terrorist  threat  or 
other  food-related  emergency  and  that 
better  communication  about  such 
emergencies  will  benefit  both  FDA  and 
the  registered  facility.  For  example, 
some  food  products  are  not  covered  in 
the  categories  specified  in  §  170.3,  such 
as  certain  dietary  supplements,  infant 
formula,  and  animal  feed,  but  foods  in 
these  categories  may  nevertheless  be  the 
focus  of  a  food-related  emergency. 
Therefore,  FDA  encoiuages,  but  does 
not  require,  a  registrant  to  submit  in  a 
facility's  registration  the  information 
identified  as  optional  in  the  interim 
final  rule. 

(Comment  131)  Several  commenters 
ask  that  FDA  clarify  what  sections  of  the 
registration  form  (Form  3537)  are 
mandator^'  and  which  are  optional.  One 
of  these  commenters  states  that  FDA 
should  mark  optional  fields  in  some 
form,  such  as  an  asterisk,  and  program 
the  electronic  downloadable  file  to 
allow  the  registration  to  proceed  as  long 
as  the  mandatory  fields  have  been 
completed.  This  commenter  states  that, 
at  a  minimum,  FDA  should  insert  the 
word  "REQUntEp;'  or 
"OPTIONAL;"  in  boldfaced, 
underscored,  euid  all  capital  letters 
following  the  section  titles  to  clarifx' 
further  which  information  is  required 
and  which  is  optional.  The  commenter 
also  suggests  that  instructions  be 
provided  for  filling  out  the  form  that 
include  specific  citations  to  those 
sections  where  the  information  is 
required  and  where  optional.  Another 
commenter  suggested  that  FDA  consider 
a  second  form  for  voluntarily-submitted 
information.  Otherwise,  the  commenter 
believes  that  the  Food  Facility 
Registration  Form  will  cause  confusion 
as  to  which  information  is  required  by 


law,  versus  information  that  is  optional 
because  the  optional  sections  of  the 
form  are  interspersed  with  required 
information  sections. 

One  commenter  states  that  the  space 
on  the  Registration  Form  is  somewhat 
limited  and  proposes  that  the 
registration  form  be  expanded  to  accept 
appendices  for  registrants  to  submit 
additional  information. 

(Response)  FDA  believes  its  proposed 
registration  form  is  sufficiently  clear  as 
to  which  sections  of  the  form  are 
required  and  which  are  optional.  For 
each  section  of  the  registration  that  is 
optional,  FDA  has  included  the  word, 
"OPTIONAL"  in  bold.  For  the  food 
product  categories  section  involving 
food  for  human  consumption,  FDA  has 
included  the  words,  "Optional 
Selection"  in  bold  after  each  category 
that  is  not  required.  In  the  instructions 
for  completing  the  registration,  FDA 
intends  to  specify  which  sections  are 
required  and  which  are  optional.  FDA 
notes  that  the  agency  considered  having 
a  separate  form  for  optional  information 
but  rejected  it  after  determining  that  the 
order  of  the  sections  in  the  proposed 
registration  form  was  clearer  and  flowed 
more  effectively  when  in      ingle  form, 
rather  than  two  separate  lurms. 

FDA  further  advises  that  the  af  «^ncy's 
electronic  registration  system  wih  oe 
sufficiently  flexible  to  per;:  Jt  a 
registrant  to  enter  all  of  the  information 
the  registrant  needs  to  enter.  FDA  has 
revised  both  the  paper  and  electronic 
registration  forms  to  provide  ample  ~ 
space  for  including  all  relevant 
information.  However,  for  both  the 
printed  and  electronic  versions  of  the 
registration,  FDA  is  only  accepting 
information  listed  on  the  registration 
form;  registrants  should  not  add 
information  not  identified  as  required  or 
optional  in  this  rule  or  described  on  the 
registration  form.  Due  to  the  large 
anticipated  volume  of  registrations,  the 
registration  system  will  not  provide  for 
the  submission  of  appendices  to  the 
registration  form. 

(Comment  132)  Some  commenters 
suggest  that  FDA  include  additional 
optional  sections  on  the  registration 
form,  including  sections  for  type  or 
other  facility  registration  number  (e.g., 
the  U.S.  Customs  Service  bonded 
facility  Facilities  Information  and 
Resources  Management  System  (FIRMS) 
code.  FDA  establishment  number.  FDA- 
assigned  Food  Canning  Establishment 
number,  Seafood  Hazard  Analysis  and 
Critical  Control  Point  importer  food 
number.  FDA  Affirmation  of 
Compliance  code,  and  the  location 
number  of  the  U.S.  domestic  party 
responsible  for  FDA-regulated  goods 
imported  by  a  foreign  Importer  of 
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Record),  as  well  as  an  option  for  an 
nther"  type  of  code;  and  the 
■ippropriate  registration  number  for  each 
optinn  thrit  is  checked.  The  commenters 
state  that  this  would  minimize 
confusion,  especidllv  ab()ut  which  of  a 
facility's  multiple  registratinu  numbers 
applv  til  what  types  of  activities. 

(Krspnnsf)  FDA  has  decided  not  to 
iinpl.'inent  this  suggestion.  In  the 
Bioterrorism  Act.  ("iongress  Specified 
what  information  must  be  required  in  ,i 
facility's  registration.  After  caretul 
consideration.  FDA  has  cone  iuded  th.it 
a  few  additional  elements  of 
infornidtmn  are  needed  for  the  effit  it-nt 
enforcement  of  the  act  in  responding  to 
a  bioterronst  threat  or  other  food-related 
emergency.  Because  FDA  believes  the 
additional  information  suggested  by 
tht'se  (omments  would  not  signiticantlv 
further  FDA's  efforti  in  re>p()r.ding  to 
such  incidents,  we  decline  to  ini  ludt- 
them  t^^  registration  elements 

2  Tvpe  (if  .\ctivity  Conducted  at  the 

Facilitv 

((iomment  1.1.3)  Several  commenters 
state  that  the  option  of  including  on  the 
registration  form  the  "'category"  or 
"type"  of  food  warehoused,  produced, 
or  sold  b\  a  facility  should  be  required. 
These  commenters  state  that  this 
informatiim  appears  to  be  critical  in 
determining  who  should  be  notified  in 
case  of  a  thrt^at  or  actual  terrorist  e\'ent 
targeting  a  particular  type  of  food.  One 
commenter  suggests  that  FDA  use  a 
"sirnpier  method"  to  determine  these 
<:ateg(irifs.  -^ui  h  as  that  utdized  for 
classifying  an  establishment  [e.g..  03  for 
bakeries.  16  for  fishery  products.  29  for 
soft  drinks.  47  for  food  warehouses). 
which  should  suffice  as  a  means  of 
categorizing  establishments.  One 
(  omrnenter  states  that  FDA  should 
either  make  estahli>hment  tvpe  data 
niandatory  or  delete  this  information 
entirely  This  commenter  states  that 
FD.\  is  unlikely  to  get  full  compliance 
vi)iiintarilv  with  the  request  for 
establishment  t\  [)e  information,  when 
no  penalty  would  he  imposed  if  this 
optional  information  were  inaccurate 
wh>'n  submitted  initially  or  became  out 
ot  date 

(Response)  FU.\  has  required  only 
what  is  specified  in  the  Bioterrorism  Act 
and  intnrmatKm  that  is  necessary  for  the 
efficient  enforcement  of  the  FD&C  Act. 
-Mthnui^h  we  believe  the  informatiim  in 
the  optKinal  Items  can  be  useful  to  FDA 
as  well  as  to  facilities  in  the  event  of  an 
emergency,  we  are  requiring  only  those 
items  required  by  the  Bioterrorism  Act 
and  those  necessary  for  the  efficient 
enforcement  of  the  FD&C  Act. 


3.  Type  of  Storage,  if  the  Facility  Is 
Solely  a  Holding  Facility 

(Comment  1.(4)  FDA  received  several 
comments  agreeing  that  a  facility  that  is 
"siil.'l\  a  v\ari'hiiiise  '  should  only  have 
to  1  (nM  k   1  siin|)lified  description  of  the 
ty[)''  mI  w.irehousing  provided,  such  as 
"ambient  storage."  "refrigerated 
storage.  "  or    fro/en  storage.  "  rather  than 
submit  a  detailed  breakdown  of  the 
general  fond  product  categories  siored 
in  the  facilitv.  as  required  in  section  11 
of  the  draft  form   These  c:ommenters 
stati'  that  this  simplified  option  avoids 
the  need  to  determine  and  track  food 
product  categories  for  virtualh 
thousands  of  different  food  items  that 
nia\  enter  or  lea\e  a  warehouse. 

The  commenters  ,isk.  howe\er,  that 
FDA  define  what  is  meant  by     soleh  a 
warehouse    "  The  i ommenlers  state  that 
most,  if  not  all.  public  and  contract  food 
warehouses  also  provide  ancillary 
services  that  include  labeling, 
relabeling,  pac  king,  and  refiai  king,  but 
the  warehouse  typically  provides  these 
services  without  in  any  way  changing, 
contacting,  or  doing  anything  at  all  to 
the  actual  food.  The  commenters  state 
the  warehouse  never  "goes  inside  "  the 
primary  packing,  thus  avoiding  any 
[)otential  for  contamination  The 
commenters  state  that  tliese  services  are 
incidental  to  the  i ore  function  of  storing 
and  handling  and  are  [lerformed  strictly 
under  the  dire(  tion  and  c  ontrol  of  the 
customer. 

(RespfinseJ  As  e.xplained  prev  loiish  , 
to  ensure  that  registrants  h,ue 
completed  the  section  of  the  lorni  mi 
food  product  categories.  FDA  has 
decided  to  require  that  all  registrants 
check  at  least  one  box  in  the  manddtor\ 
food  product  categories  section  of  tne 
form  (section  11a).  Therefore.  ,i  taiilitv 
that  is  solely  a  warehouse  is  required  to 
check  either  one  or  several  fond  prnduc  t 
categories  covered  under  <j  1  "11  i.    the 
most/all  human  food  produ(  t 
categories.  "  or  "none  of  the  above 
mandatory  categories." 

Regardini;  ijn'  i|iii-stion  of  wh.it  FDA 
means  by  "so|,'l\  a  warehouse."  FDA 
agrees  that  this  term  was  confusing.  We 
have  revised  Form  3537  to  eliminate 
that  term.  We  are  also  pro\  iding  tliat  all 
food  facilities  must  complete  section  1  1 
which  concerns  general  product 
categories.  We  have  revised  section  10 
of  the  form  and  4)  1  2:<,<(i)  to  refer  to 
facilities  that  are  priiiiarib.  holiiers 

4.  Food  Categories  Not  Im  hided  I  aider 
§170.3 

(Comment  1.15)  OnecomoKMiter 
argues  that  FD,\"s  proposed  option.il 
food  product  categories  sliould  be 
mandatory,  not  optional    This 


commenter  asserts  that  FDA  should  use 
a  simpler  method  of  classification  of  all 
food  product  categories,  such  as  that 
used  for  fond  establishments. 

(Response)  FDA  believes  that  it  is  a 
reasonable  choice  for  the  agency  to 
make  optional  identification  of  food 
product  categories  that  are  not  listed  in 
*?  170.3.  There  is  a  strong  incentive  for 
facilities  that  handle  foods  in  the 
optional  categories  to  provide  this 
information,  because  with  such 
information.  FDA  will  be  better  able  to 
target  its  communications  in  case  of  a 
threatened  or  actual  bioterrorist  event  or 
other  foodborne  emergency.  Getting 
prompter  and  more  accurate 
information  will  help  a  facility  respond 
more  quickly  and  efficiently  to  any 
inc  ident  that  may  affect  that  facilitv.  As 
discussed  previously,  for  ease  of  use. 
FD.\  is  using  the  more  common 
categories  found  in  FDA's  product  code 
builder  at  http://niuv.fda.gov/sfarrh/ 
databusfs.html  as  the  main  categories 
on  the  registration  form,  referencing  the 
relevant  food  product  category  in 
<?  170.3. 

((Comment  136)  Several  commenters 
submitted  comments  regarding  the 
"most/all  human  food  product 
categories"  designation.  Most  of  these 
commenters  agree  with  FDA's 
preliminary  decision  to  include  "most/ 
all"  product  categories.  One  commenter 
states  that  a  facility  that  normally 
carries  all  food  categories  and  therefore 
has  includ(Ml  "most/all  food  product 
categories"  in  its  registration  should  not 
he  required  to  amend  their  registration 
or  he  subject  to  penalties  if  they  have 
temporarily  run  out  of  products  in  a 
specific  food  category,  but  intend  to 
restock  the  items.  Another  cimimenter 
argues  that  FDA  should  delete  the 
"most  all"  tood  product  category.  The 
commenter  states  that  in  the  event  of  an 
emergency,  a  delay  could  result  since 
FD.\  wmild  he  unnecessarily  contacting 
tacilities  that  do  not  manufacture/ 
process.  pai:k.  or  hold  the  precise  food 
in  question.  Also,  a  facilit\  could 
[irocess  different  food  products  almost 
daily,  but  not  be  required  to  notify  FDA 
of  any  changes. 

(Response)  The  interim  final  rule 
retains  "most/all  human  food  produi:t 
f.ategories.  "  This  category  will  enable 
facilities  that  manufacture/process, 
pack,  or  hold  many  different  types  of 
food  tn  (  heck  the  "most/all"  category 
instead  of  having  to  update  their 
registrations  frequently.  In  making  this 
dei:ision,  FDA  has  balanced  die  greater 
efficiency  of  the  agency's  having 
spec  ific  information  regarding  food 
manufac:tured/proces.sed,  packed,  or 
held  at  each  facility  against  the  burden 
on  facilities  tn  submit  initially  and 
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update  this  information  as 
circumstances  change.  While  FDA 
agrees  that  in  some  instances  this  may 
result  in  FDA  contacting  facilities  that 
check  the  "most/all  human  food 
product  categories"  box  when  they  do 
not  handle  a  particular  food  product 
either  at  all  or  at  that  particular  time,  on 
balance,  these  circumstances  are  likely 
to  be  relatively  infrequent  compared  to 
those  contacts  with  a  facility  that  does 
manufacture/process,  pack,  or  hold  the 
food  In  question. 

In  addition  to  the  changes  noted 
previously,  on  its  own  initiative  FDA 
has  made  several  editorial  changes  to 
this  section  for  clarity. 

/.  Comments  on  "How  and  When  Do 
You  Update  Your  Registration 
Information?"  (Proposed  §1.234) 

(Comment  137)  Several  commenters 
state  that  the  30-day  update  requirement 
is  burdensome  to  industry.  Information 
such  as  food  product  categories  and 
emergency  contact  information  is 
constantly  changing  and  thus, 
registrants  would  need  to  submit 
updates  continuously.  Commenters 
suggest  varied  timeframes  for  updates, 
including  14  days,  60  days,  90  days,  6 
months,  or  every  year.  In  addition,  some 
commenters  recommended  different 
update  requirements  for  different 
information,  such  as  more  frequent 
updates  for  emergency  contact 
information.  Another  commenter 
suggests  that  FDA  require  re-registration 
annually,  instead  of  requiring  updates. 

(Response)  In  response  to  these 
comments,  FDA  has  decided  to  change 
the  period  for  an  owner,  operator,  or 
agent  in  charge  of  a  facility  to  update  its 
registration  to  60  days  for  any  change  to 
any  f)f  the  required  registration  elements 
previously  submitted.  This  timeframe 
strikes  a  balance  between  the 
commenters'  concern  and  FDA's 
requirement  under  the  Bioterrorism  Act 
to  keep  our  database  current.  Because 
registration  information  will  be  used 
both  to  evaluate  prior  notice 
submissions  and  to  notify  affected 
facilities  in  the  event  of  a  food-related 
emergencv.  it  is  advantageous  both  to 
FDA  and  to  registrants  that  the  agency's 
database  be  current. 

In  terms  of  the  burden  of  updating 
food  categories,  as  noted  previously,  a 
facility  has  the  option  of  specifv'ing  the 
"most/all  human  food  product 
category  "  in  the  food  product  category 
section  of  the  registration  (if  appropriate 
to  the  facility).  To  alleviate  at  least  in 
part  registrants'  burden  to  provide 
continuous  updates,  the  interim  final 
rule  provides  that  the  emergency 
contact  information  need  only  include 
an  emergency  contact  phone  number, 


instead  of  a  person's  name  or  other 
individualized  information. 

(Comment  138)  Some  commenters  ask 
for  clarification  regarding  what  types  of 
changes  to  a  facility's  registration 
require  updates.  One  commenter  asks 
whether  FDA  requires  an  update  for 
temporar>'  plant  closures  due  to 
weather,  fumigation  activities,  or  line 
changeovers.  Another  commenter  asks 
whether  temporan,'  changes  in  the 
general  food  product  categories  held  or 
processed  at  the  facility  would  require 
an  update.  Another  commenter  states 
that  numerous  changes  to  production, 
product  lines,  packaging,  and 
establishment  names  should  not  require 
an  update. 

(Response)  The  interim  final  rule 
requires  updates  for  changes  that  reflect 
a  modification  of  a  facility's  operations, 
as  it  relates  to  the  required  registration 
elements.  Therefore,  for  facilities 
engaged  in  ongoing  operations  that 
temporarily  close  for  the  reasons 
identified  in  the  comment,  no  update  to 
a  faciUty's  registration  information  is 
required.  However,  in  considering 
whether  to  update  temporary  changes  to 
registration  information,  foreign 
facilities  should  keep  in  mind  that 
registration  information  will  be  matched 
with  prior  notice  information,  and 
discrepancies  in  the  two  databases  may 
cause  FDA  or  CBP  to  examine  a 
shipment. 

(Comment  139)  Several  commenters 
ask  FDA  to  clarif\'  whether  an  update  or 
a  cancellation  is  warranted  if  a  facility 
changes  ownership  or  goes  through  a 
merger  or  acquisition.  One  commenter 
indicates  that  when  a  change  in 
ownership  occurs,  the  authority  to  make 
changes  to  a  registration  would  also 
likely  change.  Some  commenters  argue 
that  a  registered  faciliiv  should  be  able 
to  keep  its  registration  number  through 
change  in  ownership  or  management.  At 
some  point  in  the  process  of  ownership 
or  management  change,  the  former 
registrant  should  no  longer  be 
authorized  to  make  a  change,  and 
certainly  could  not  represent  the 
information  of  the  new  owner. 

(Response)  Although  the  proposed 
rule  and  draft  Form  3537  provided  for 
information  regarding  changes  in  owner, 
operator,  or  agent  in  charge  to  be 
submitted  as  updates  to  the  registration, 
neither  the  proposed  rule  nor  the  form 
provided  for  such  information  to  be 
submitted  in  the  initial  registration.  As 
noted  in  the  response  to  comment  96. 
the  interim  final  rule  at  §  1.232(c)  and 
Form  3537  have  been  revised  and 
require  that  the  name  of  the  owner, 
operator,  and  agent  in  charge  to  be 
provided  as  part  of  the  initial 
registration. 


FDA  believes,  however,  that  a  change 
in  the  owner  of  a  facility  triggers  a  new- 
registration,  because  under  the 
Bioterrorism  Act,  the  registration 
information  is  confidential,  and  the 
former  owner  should  not  know  the 
registration  number  assigned  to  the  new 
owner.  Moreover,  the  Bioterrorism  Act 
requires  the  owner,  operator  or  agent-in- 
charge  to  register  the  facility.  Therefore. 
FDA  is  deleting  the  reference  to 
"owner."  in  "Owner,  operator,  or  agent 
in  charge  change"  in  section  lb  of  the 
registration  form.  If  a  facility  comes 
under  new  ownership,  the  former  owner 
must  cancel  the  old  registration  in 
accordance  with  §  1.235.  and  the  new 
owner  must  submit  a  new  registration 
for  the  facility  in  accordance  with 
§§1.230  and  1.231.  FDA  realizes, 
however,  that  some  old  owners  may  not 
cancel  their  registrations  Therefore,  in 
new  section  Ic  of  the  form,  FDA  is 
requiring  new  owners  to  check  the  box 
"Arc  you  a  new  owner  of  a  previously 
registered  facility?"  and  asking  new 
owners  to  provide  the  previous  owner's 
name  and  registration  number,  if 
known.  If  the  new  owner  does  not 
provide  the  old  registration  number. 
FDA  will  keep  the  old  registration  in  its 
database  until  it  independently  affirms 
that  the  facility  is  under  new 
ownership.  If  the  new  owner  provides 
the  old  registration  number.  FDA  will 
send  a  notification  to  the  old  owner 
seeking  confirmation,  and  will  cancel 
the  old  registration  upon  receipt  of 
confirmation,  or  FDA's  independent 
confirmation  of  a  change  in  ownership, 
whichever  occurs  first  If  the  former 
owner  notifies  FDA  within  this  60-day 
period  that  it  has  not  sold  the  facility. 
FDA  will  contact  both  owners  to  remedy 
the  discrepancy. 

(Comment  140)  Some  commenters 
state  thai  FDA  should  require  facilities 
that  go  out  of  business  to  submit  a 
notice  of  cancellation  of  their 
registration  as  soon  as  possible,  or  no 
later  than  14  davs  after  the  business 
operations  cease.  These  commenters 
state  that  updated  information  on  a 
facilitv's  business  status  would  help 
ensure  that  if  there  is  a  bioterrorism 
event.  FDA  i.s  not  wasting  resources  by 
attempting  to  contact  facilities  that  no 
longer  exist  or  are  out  of  business.  The 
rommenters  state  that  requiring 
cancellation  of  registration  would  also 
help  ensure  that  an  organization  or 
group  cannot  threaten  the  American 
ftjod  supply  by  using  a  former  business' 
registration  as  a  means  to  import  into  or 
distribute  within  the  United  States 
tainted  products.  One  commenter  urges 
FDA  to  consider  ways  to  purge  obsolete 
registrations  from  its  database  because 
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businesses  that  cease  operations  won  hi 
not  necessarily  cancel  tiifir 
registrations. 

(Response)  Because  a  registratiuii 
cancellation  is  essentially  an  update  of 
registration  information,  FDA  believes 
the  time  period  for  canceling  a 
registration  should  he  60  davs,  the  same 
as  that  for  updates.  Regarding  purging 
its  database  of  obsolete  registrations. 
FD.-\  will  cancel  a  registration  if  it 
independentlv  verifies  that  the 
registrant  has  gone  out  of  business  or  if 
someone  has  registered  a  facilitv  that 
does  not  exist.  If  FDA  cancels  a  facilitv'-- 
registration  that  has  gone  out  of 
business,  FDA  will  mail  a  confirmation 
of  the  cancellation  to  the  facilitv 

(Comment  141)  One  commenter 
believes  that  the  amount  of  information 
FDA  proposes  to  require  in  the 
cancellation  notice  is  excessive  The 
commenter  requests  that  FDA  require 
onlv  the  facilitv's  registration  number, 
the  name  and  contact  information  for 
the  person  submitting  the  cancellation, 
and  the  certification  statement  for  a 
cancellation 

(Response)  The  onlv  elements  the 
cancellation  form  includes  in  addition 
to  those  listed  iii  the  commenter's 
request  is  the  fai  ilitv's  PIN  number, 
whether  the  fat  ility  is  domestic  or 
foreign,  and  the  facility's  name  and 
address.  FDA  believes  the  information 
in  the  cancellation  form  is  necessarv  for 
FDA  to  verify  that  it  is  canceling  the 
correct  registration,  because  canceling 
the  wrong  facility's  registration  could 
have  unintended  consequences. 

! Comment  142)  Several  commenters 
request  that  FDA  clarify  the  penaltv  for 
failure  to  update  a  registration  within 
the  required  timeframe.  The 
commenters  indicate  that  absent  a 
coercive  element,  the  value  of  this  tool 
is  subject  to  failure. 

(Response!  The  Bioterrorism  Act 
requires  owners,  operators,  and  agents 
in  charge  of  facilities  to  register  with 
FDA  and  also  requires  FD.A  to  keep  its 
registration  database  current 
Accordinglv.  ^  1  241  states  that  failun- 
to  submit  a  timely  update  to  required 
registration  elements  is  a  prohibited  act, 
because  obsolete  information  may 
hinder  FDA's  efforts  in  responding  to  a 
threatened  or  actual  bioterrorist  act  or 
other  food-related  emergencv  The 
FD&C  ,\ct  provides  for  civil  and 
criminal  sanctions  for  those  who 
commit  a  prohibited  act. 

(Comment  143)  Several  commenters 
urge  FDA  to  not  require  facilities  to 
update  optional  information  previously 
submitted  (such  as  the  type  of  activities 
conducted  at  the  facility,  as  well  as  the 
optional  food  categories  or  type  of 
storage).  One  commenter  requests  that 


FD.\  state  in  thr  interim  final  rule  that 
the  failun   !■;  u;  ,i,it.'  optional 
information  uill  not  subject  the 
registrant  to  penalties  under  the  act  or 
FDA's  implementing  regulations.  The 
commenter  states  that  the  retiuirement 
to  update  previously  submitted 
information  in  optional  fields  "could 
have  a  chilling  effect  on  the  willingness 
of  companies  to  providf?  the  optional 
information  in  the  first  place" 

(Response)  FD.-\  has  considered  these 
comments  and  has  revised  f?  1.241(a)  to 
delete  the  reference  to  optional 
intormation.  The  Bioterrorism  Act 
recpiires  that  a  registrant  notify  the 
Secretary  in  a  timely  manner  of  changes 
to  information  submitted  in  a 
registration  121  I    S.C,   :t5()d(a)(2j).  FDA 
believ«!s  that  it  is  clear  that  the  failure 
to  update  required  information  is  a 
prohibited  act  (21  1 1. S.C.  3:n{dd)).  The 
agency  is  c  oncerned.  however,  that 
extending  the  prohibited  act  to  failure  to 
update  optional  information  will  create 
a  disincentive  to  registrants  to  pr(jvide 
the  option.il  information  contrary  to  the 
interests  of  the  agency  and  registered 
facilities.  Accordingly.  FDA  has  revised 
ij  1  234(a)  to  provide  that  only  required 
iiitormatuui  must  be  updated  and 
*t  1.241(a)  to  provide  that  failure  to 
update  required  information  is  a 
prohibited  ai:t 

.Mthough  thi-  interim  final  rule  will 
not  iiidke  the  failure  to  update  optional 
information  a  prohibited  act.  FDA 
emphasizes  that  updates  of  registration 
information  are  very  important,  because 
obsolete  information  may  hinder  FDA's 
efforts  in  responding  to  a  bioterrorist  act 
or  other  food-related  emergency. 
Accordinglv.  the  agency  strongly 
encourages  the  owner,  operator,  or  agent 
in  charge  of  each  registered  facilitv  that 
provides  FDA  with  optional  information 
in  a  rf!gistration  to  prom[)tlv  update 
su(  h  information  when  it  t:hanges.  In 
addition,  FD.\  encourages  the  owners, 
operators,  and  agents  in  charge  of 
registered  facilities  to  update  their 
registrations  to  delete  optional 
information  that  is  obsolete. 

(Comment  144)  One  commenter  asks 
FDA  to  clarify  whether  F'DA  will  keep 
updated  information  on  file  as  well  as 
the  reason  for  the  change.  The 
(  ommenter  states  that   '[iln  order  to 
track  activities  of  all  sides,  if  that  is 
what  the  intended  purpose  is,  a 

tracking  and  activity  mechanism" 
would  have  to  be  in  place.  This  would 
require,  however,  that  the  agency  has 
trained  personnel  that  are  able  to  spot 
unreasonable  irregularities  and  not  go 
on  a  "witch  hunt  " 

(Response)  FDA  intends  to  keep 
updated  information  on  file.  FDA 
inspectors  will  compare  a  facility's 


registration  information^ with  the 
information  they  obtain  during  the 
inspection  of  a  registered  facility.  The 
failure  of  an  owner,  operator,  or  agent  in 
charge  to  register  a  facility  is  a 
prohibited  act,  as  is  both  the  failure  to 
update  outdated  required  registration 
elements  within  60  days  of  the  change, 
and  the  failure  to  cancel  a  registration 
within  60  days  if  changes  at  the  facility 
warrant  cancellation. 

(Comment  145)  One  commenter 
requests  that  FDA's  electronic 
registration  system  be  designed  to 
permit  a  facility  to  use  the  original 
information  screen  as  the  starting  point 
for  updating  or  canceling  the 
registration. 

(Response)  FDA  advises  that  when  a 
registrant  accesses  the  electronic  system 
to  update  the  registration  for  a  particular 
facility,  the  system  is  designed  to 
provide  the  existing  registration. 
Therefore,  the  registrant  will  only  need 
to  edit  the  sections  of  the  registration 
that  need  to  be  updated. 

(Comment  146)  One  commenter  asks 
FDA  to  send  an  automatic  e-mail 
reminder  to  registrants  on  a  yearly  basis 
to  remind  them  to  update  their 
registrations. 

(Response)  As  resources  allow.  FDA 
will  to  send  periodic  notices  to 
registrants,  reminding  them  to  update, 
as  necessary,  information  in  their 
registration. 

In  addition  to  the  changes  noted 
previously,  on  its  own  initiative  FDA 
has  made  several  editorial  changes  to 
this  section  for  the  purpose  of  clarity. 
FDA  has  also  added  section  §  1.235 
"How  and  when  do  vou  cancel  vour 
facility's  registration  information?"  This 
new  section  contains  information  that 
was  previously  in  section  §  1.234,  "How 
and  when  do  you  update  your 
registration  information'?"  FDA  has 
added  this  section  for  the  purpose  of 
clarity. 

K  Comments  on  "What  Other 
Registration  Requirements  Applv'f" 
I  Proposed  §1.2401 

(Comment  147)  Many  commenters 
state  that  they  have  already  registered 
with  other  U.S.  Government  agencies,  as 
well  as  foreign  governments  and  States. 
The  commenters  state  that  requiring 
these  facilities  to  be  registered  with  FDA 
as  well  is  a  burden.  The  commenters 
also  argue  that  FDA  should  coordinate 
with  other  agencies  and  governments  to 
avoid  duplication. 

(Response)  The  interim  final  rule 
maintains  the  registration  requirement 
as  proposed,  for  several  reasons.  For  all 
facilities  that  FDA  determines  are 
subject  to  section  305  of  the 
Bioterrorism  Act,  we  believe  that  the 
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statute  requires  the  owner,  operator,  or 
agent  in  charge  of  those  facilities  to 
submit  a  registration  to  FDA.  Obtaining 
existing  registration  information  from 
other  agencies  would  not  guarantee  that 
FDA  has  the  information  for  all  facilities 
required  by  the  Bioterrorism  Act's 
registration  requirement  because  there  is 
wide  variation  in  the  purposes  and 
information  required  by  other 
registration  or  permitting  systems.  For 
example,  the  laws  administered  by  the 
Alcohol  and  Tobacco  Tax  and  Trade 
Bureau  (TTB)  do  not  require  foreign 
alcohol  beverage  producers  to  obtain 
permits,  unless  they  are  also  engaged  in 
the  business  of  importing  alcohol 
beverages  into  the  United  States.  In 
addition,  the  information  provided  by 
alcohol  beverage  permittees  to  TTB  is 
not  entirely  identical  to  the  information 
that  must  be  provided  by  facilities  to 
FDA  in  accordance  with  the  provisions 
of  this  interim  final  rule. 

Although  it  is  theoretically  possible 
for  FDA  to  obtain  information  from 
other  agencies,  the  stringent  timeframes 
for  issuing  this  interim  final  rule  do  not 
provide  FDA  adequate  time  to  reconcile 
the  different  information  required  or  to 
work  with  the  other  agencies  to  have 
them  amend  their  existing  requirements 
to  capture  all  the  information  FDA 
needs.  We  would  also  need  to  work 
with  other  agencies  to  ensure  the 
confidentiality  of  nonpublic  registration 
information  under  relevant  information 
disclosure  laws  {e.g.,  §§  20.85  and  20.88 
(21  CFR  20.85  (Federal  agencies),  20.88 
(State  agencies),  and  20.89  (foreign 
governments))).  Because  the  purpose  of 
registration  with  FDA  is  to  assist  FDA 
in  responding  to  threatened  or  actual 
bioterrorist  incidents  or  other  food- 
related  emergencies,  FDA  must  have  the 
registration  information  readily 
accessible.  If  FDA  has  to  coordinate 
with  other  agencies  or  governments  to 
obtain  from  them  the  information 
necessary'  to  respond  to  such  an 
emergency,  FDA  may  be  prevented  from 
responding  to  the  emergency  in  a  timely 
manner. 

Regarding  facilities  that  may  be 
registered  with  FDA  under  existing 
regulations  (e.g.,  low  acid  caimed  food), 
like  the  registrations  of  other  agencies, 
these  FDA  registrations  also  do  not 
contain  all  of  the  information  required 
in  this  interim  final  rule,  because  the 
purposes  of  the  regulations  differ.  FDA 
will  continue  to  look  for  ways  to 
minimize  duplicative  registrations  in 
the  future,  but  could  not  do  so  in  the 
timeframe  provided  for  developing  this 
rule.  On  its  own  initiative,  FDA  has 
made  several  editorial  changes  to  this 
section  for  the  purpose  of  clarity. 


L.  Comments  on  "What  Happens  if  You 
Fail  to  Register?"  (Proposed  §1.241] 

1.  Revocation  of  Registration 

(Comment  148)  Several  commenters 
submitted  conunents  in  response  to 
FDA's  request  for  comments  regarding 
the  circumstances  under  which  a  firm's 
registration  should  be  cancelled  and/or 
considered  null  and  void.  One 
conunenter  states  tliat  neither  the  FD&C 
Act  nor  the  Bioterrorism  Act  authorize 
revocation  of  registration.  One 
commenter  states  that  because  the 
Bioterrorism  Act's  Rule  of  Construction 
notes  that  registration  is  not  a  licensing 
or  approval  process,  FDA  cannot  extend 
or  withdraw  approval.  This  commenter 
suggests  that  a  registration  may  only  be 
vacated  through  the  ordinary  criminal 
process  to  prove  fraud  if  the  registration 
is  made  fraudulently.  Another 
commenter  states  that  revocation  should 
be  reserved  for  extreme  situations  of 
bioterrorism,  intentional  contamination, 
and  other  criminal  activity,  and  should 
afford  a  facility  an  opportunity  for  an 
adjudicative  hearing,  since  revocation 
effectively  prohibits  a  facility  from 
manufacturing/processing,  packing,  or 
holding  food  for  consumption  in  the 
United  States.  A  foreign  commenter 
suggests  that  any  revocation  of 
registration  should  occur  only  after  a 
process  that  involves  foreign  authorities 
within  the  same  locale  as  the  foreign 
facility,  in  consultation  with  the  U.S. 
Embassy.  One  commenter  requests  a 
clear  delineation  of  the  circumstances 
warranting  registration  suspension, 
suggesting  that  it  should  extend  only  to 
the  parameters  of  the  Bioterrorism  Act. 
Another  commenter  suggests  that 
revocation  of  registration  should  only  be 
considered  for  facihties  that  have  ceased 
trading,  or  no  longer  handle  food 
products.  A  commenter  suggests  that 
FDA  clarify  the  distinction  between 
suspension  and  revocation:  Revocation 
should  only  be  for  facilities  that  have 
gone  out  of  business  or  that  have 
submitted  false  information.  FDA 
should  employ  the  less  drastic  penalty 
of  suspension  for  submission  of 
inaccurate,  incomplete,  or  untimely 
information.  The  commenter  suggests 
that  FDA  notify  a  facility  that  failure  to 
submit  all  of  the  required  information 
within  15  days  will  resuh  in 
suspension.  Registration  could  be 
reinstated  when  this  missing 
information  is  provided. 

(Response)  FDA  does  not  agree  that  it 
should  have  a  category  of  registrations 
that  have  been  suspended.  A  facility 
either  is  registered  by  submitting  a 
registration  to  FDA  or  it  is  not 
registered.  Regarding  registration 
cancellation.  FDA  has  determined  that 


the  only  circumstances  under  which  it 
will  cancel  a  registration  are  if  the 
agency  independently  verifies  that  a 
facility  has  gone  out  of  business  or  is 
under  a  new  ownership,  or  if  FDA 
establishes  that  the  submitted 
registration  is  for  a  facility  that  does  not 
exist.  FDA  has  clarified  this  in  the 
interim  final  rule  by  adding  the 
following  paragraph  to  §  1.241: 

(b)  FDA  will  cancel  a  registration  if  the 
agency  independently  verifies  that  the 
facility  is  no  longer  in  business  or  has 
changed  owners  and  the  owner,  operator,  or 
agent  in  charge  of  the  facility  fails  to  cancel 
the  registration,  or  if  FDA  determines  that  the 
registration  is  for  a  facility  that  does  not 
exist.  If  FDA  cancels  a  facility's  registration. 
FDA  will  mail  a  confirmation  of  the 
cancellation  to  the  facility  at  the  address 
provided  in  the  facility's  registration. 

As  mentioned  previously,  a  facility 
under  new  ownership  is  required  to 
submit  a  new  registration. 

(Comnient  149)  One  commenter  asks 
that  FDA  not  recall  products  already 
distributed  into  commerce  if  it 
determines  after  confirmation  of  the 
registration  that  the  registration  contains 
inadvertent  errors. 

(Response)  Neither  the  proposed  rule 
nor  the  interim  final  rule  provide  for  the 
recall  of  food  distributed  into  commerce 
because  FDA. subsequently  determines 
that  there  are  inaccuracies  in  the 
registration  of  a  facility  at  which  the 
food  was  manufactured/processed, 
packed,  or  held. 

2.  Prohibited  Act  for  Domestic  or 
Foreign  Facility 

(Comment  150)  Several  commenters 
request  clarification  on  the  penalties 
that  mav  be  imposed  for  failure  to 
register  and  who  may  be  subject  to  these 
penalties.  One  commenter  states  that 
failure  to  register  may  hv  a  simple 
omission  rather  than  a  terrorist  act; 
therefore,  FDA  should  apply  criminal 
actions  according  to  the  consequences 
and  characteristics  of  the  act.  Another 
commenter  asks  FDA  to  clarify-  that 
although  failure  to  register  is  a 
prohibited  act.  importing  food  from  an 
unregistered  facility  is  not.  A 
commenter  asks  FDA  to  clarif\-  that 
failm-e  to  register,  although  a  prohibited 
act,  will  not  result  in  debarment.  This 
commenter  asks  FDA  to  maintain  a 
public  list  of  debarred  individuals  and 
firms,  and  make  this  list  available  on  the 
Internet. 

(Response)  FDA  agrees  that  §  1.241 
was  likely  confusing  and  has  clarified 
this  provision  in  the  interim  final  rule. 
Specifically,  the  interim  final  rule 
consolidates  the  two  provisions  relating 
to  the  prohibited  act  of  failing  to  register 
(21  U.S.C.  331(dd))  and  makes  clear  that 
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thf  I  ,iu-.in'4  ■>(  d  pri)hihiti'(i  ,i(  t  ,m<\  ixMiu 
n'spnn-iihlf  tnr  th>'  (  Kinniissinn  nf ,( 
prnhihitt'd  ,i(  t  >iv  hdth  aubjtn.t  to 
saiK  tinn  iiiui.T  tli.>  act  (21  U.S.C.  331). 
Thii^,  uiuitT  tht'  int'Tiin  finnl  rule,  the 
i\\  iitT   opi-r.itnr  Ml  .ig('iit-in-(.harge  of 
uiv  facility  that  manufactures/ 
jjrocessos.  packs,  or  holds  food  for 
consumption  in  the  United  States,  who 
is  rt-quircil  to  register  the  facility  with 
FDA  hut  tails  to  do  so.  commits  a 
prohibited  art  under  section  301  of  the 
FD&C  Act.  Similarlv  thf  nwntT, 
operatfir.  or  agent  in  charyt-  that  fails  to 
iipdatf  iiidndafory  information  or  cancel 
d  regi.-vtrdtion  within  HO  davs  (if  changes 
at  the  facility  re(]uirc  an  update) 
commits  a  prohibited  act. 

FDA  has  also  clarified  that  the 
disposition  of  a  food  from  an 
unregistered  foreign  facility  when 
offered  for  import  into  the  United  States 
will  be  governed  by  subpart  1  of  this  part 
(Prior  Notice  of  Imported  Food).  FDA  is 
piiblishint;  elsewhere  in  this  issue  of  the 
Federal  Register  a  interim  final  rule 
uiipif  nlentln,^  section  307  of  the 
Bioterrorism  Act.  which  requires, 
among  other  things,  an  importer  to 
submit  to  FDA  prior  notice  of  a 
shipment  of  food  that  is  offered  for 
import.  As  discussed  in  response  to 
comment  162.  FDA  addresses  the 
consequences  for  importation  of  food  for 
failure  to  register  in  the  interim  final 
rule  implementing  prior  notice 
publi^heii  "N-uhere  in  this  issue  of  the 
Federal  Register. 

With  f't^ard  to  the  comment  on 
debarments.  §  1.241  merely  relates  the 
grounds  for  debarment  specified  in 
section  306(b)(3)(A)  of  the  FD&C  Act. 
The  agency's  implementation  of  the 
details  of  the  debarment  provisions  of 
the  Bioterrorism  Act  are  outside  the 
scope  of  this  interim  final  rule. 

3.  Food  Held  at  the  Port 

(Comment  151)  Many  commenters 
express  concerns  about  the  custody  and 
responsibility  for  products  placed  under 
hold.  Several  commenters  ask  who  is 
responsible  for  costs  associated  with 
food  held  at  the  port.  One  commenter 
asLs  FDA  to  clarif\-  that  any  party  in  the 
commercial  import  process,  including 
the  shipper,  could  be  responsible  for 
arranging  the  bonded  hold,  and  that 
su(  h  arrangements  are  not  FDA's 
responsibility.  A  commenter  requests 
that  FD.A  he  responsible  for  any  costs 
incurri'ii  tr  nn  mistakes  made  in 
enfon  .'nhTif  of  the  rule  that  results  in 
the  h'lliiiiii;  of  imported  food.  One 
(  nniin»'nttT  r"(  ommends  that  a  clear 

H-im  i  >i  ■  u>tM(i\   .,11.1  Miiiii  :.u\ 
r''^(i. i[i-,i:iiiii\  iiiii^t  :if  •■^t  liiiiNtii'd  for 
produ<  ts  placed  on  (mI,)  One 
.  ommenter  requ.'st-  that  V\).\  and 


(  u^to^ls  isMie  niud.iiK  e  .in  holding  food 
tietoic  n,.(  ember  \1.  200  i 

Kespunse)  In  proposed  4}  1  ,;i4] .  we 
(ii'si  ndi'ii  the  I  onsecjuentes  of  failure  to 
registei-  when  food  is  ini[)orted  or 
ottered  tor  import  from  ,i  foreimi  facilitx 
that  is  re(|uii-e(l  to  register  under  section 
30.5  of  the  Bioterrorism  .Ai  t    At  the  same 
time,  ue  HKludeti  m  the  proposed  rule 
implementing  the  prmr  iiotn  i' 
requirements  of  sei  tnii   107  of  ttie 
Bioterrorism  Act.  a  provismii  re(|iiiring 
the  registration  niiiiilier  of  (  crtain 
facilities  to  he  pro\,  ided  as  part  of  the 
required  prior  notice  intormation   in  tht> 
prior  notice  proposal,  we  also  disi  ussed 
the  consequen(  es  of  failure  to  provide 
required  information,  uk  !udin'_; 
required  regisfr.tlion  intoriii.itioii.  when 
importing  food   We  lielir\.>  that 
including  conseijueiu  es  ut  tailing  to 
register  for  foreign  fai  ilities  in  two 
different  regulations  m  i\  lu'  i  ontusing. 
Therefore,  we  have  revised  ^  !  J41  to 
include  simply  a  cross  refereiu  r  t  > 
subpart  I  (Prior  Notice   it  ImpoitiMl 
Food),  which  sets  out  how  to.Mi 
imported  or  offered  loi  import  trom 
facilities  not  registered  as  re(|uired  will 
be  handled.  Thus,  we  have  deleted 
§  1.241(e}  through  (h).  .\lthou<4h  wi'  no 
longer  have  provisions  re^ardinu 
imported  food  in  this  nilenin  fin.d  rule, 
we  are  addressing  the  <   imiinnts  we 
received. 

With  regard  to  this  i   imiie'iit    defore 
the  enactment  of  the  Hiot.rrorism  Act. 
FDA's  role  was  to  inakr  .idiinssihilitv 
decisions  as  to  whether  tiiiiii  imported 
or  offered  for  import  into  the  I  Hit.Ml 
States  should  he  refused  admission 
under  section  801(a)  of  the  FD&C  Act. 
Any  storage  and  trans[)orttition  costs 
associated  with  FDA  s  rehisal  process 
were  borne  by  the  relevant  private 
parties  according  to  their  contractual 
agreements.  Nothing  in  the  Bioterrorism 
Act  changes  who  bears  the  costs  rel  it.',j 
to  food  that  may  not  be  admitted  intn 
the  United  States.  Although  tj  1.241(f) 
has  been  removed  from  this  interim 
final  rule,  the  prior  notice  interim  hn  il 
rule  states  that  neither  FDA  nor  (  BP  ire 
liable  for  transportation,  storage,  ur 
other  expenses.  The  proposed 
registration  rule  and  the  pro[)osed  prior 
notice  rule  provided  for  costs  to  he 
borne  bv  the  owner   pim  h.iser, 
importer,  or  consign!'.'   1  l).\  fi,i>; 
reconsidered  and  t)eli.'\,'s  thai  it  vMniid 
not  be  appropriate  ti  ^p.'i  its  '.shKli 
parties  are  responsihlr  loi  (  usts  as  this 
is  a  commercial  rather  than  .i  regulators 
matter.  Accordingly,  the  interim  final 
prior  notice  rule  merely  provides  that 
FDA  or  CBP  is  not  liahlr  for  thi-  (  osts 

(Comment  152)  Several  i  oiiunenters 
request  that  FDA  ensure  tliat 
appropriate  and  suffif  ent  stur.in.' 


fac  ilities  (including  climate  controlled 
storage)  exist  before  the  Bioterrorism 
Act  is  imforced  and  that  FDA  release  the 
food  immediately  once  relevant 
facilities  register.  One  c(mimenter 
requests  that  FDA  not  hold  food  based 
on  simple  problems  or  errors  in 
registration,  such  as  misspelling.  One 
commenter  asks  if  the  "secure  location  " 
must  he  d  ('ustoms  bonded  facility. 
Another  commenter  asks  FD.A  to  clarify 
the  procedure  it  will  follow  to  notify  a 
foreign  facility  when  its  products  have 
been  held  at  the  US  port  because  of 
failure  to  register.  A  commenter  asks 
FD.-\  to  permit  prompt  registration, 
ideally  electronic,  when  failure  to 
register  is  discovered  at  the  port  of 
arrival.  .\  i ommenter  argues  that  if  a 
shipment  appears  likely  to  he  held,  the 
exporter  should  have  the  option  of 
taking  it  hac  k  or  sending  it  to  another 
country.  This  commcmter  argues  that  if 
¥\).\  delays  a  shipment  too  long  for 
administrative  reasons.  FDA  should 
provide  compensation.  Another 
commenter  states  that  the  proposed 
regulations  should  he  amended  to 
specifically  provide  for  release  of 
( ompliant  articles  mixed  with 
noncompliant  artif:les.  This  comment(  r 
argues  that  FD.A  should  not  hold 
compliant  articles  while  it  is  waiting  for 
registration  of  the  facilities  that  are 
associated  with  the  noncompliant 
articles. 

(Response)  As  stated  previously,  a 
fa(  ility  may  register  either  eleilronicallv 
(the  preferred  and  fastest  method) "by 
mail  (using  paper  or  CD-ROM),  or  by 
fax  .\  facility  that  is  registered 
electronicillv  will  receive  its 
registration  number  almost 
instantaneously,  FD.A  will  process 
registrations  received  by  mail  or  fax  in 
the  order  ri'i  eived.  It  is  the 
ri'spi  msihility  of  the  owner,  operator,  or 
(■^ent  in  (barge  of  each  facility  subject 
to  til"  ri'qiiirements  of  this  rule  to 
ri"-:ist.M  before  Decamiber  12.  2003.  .ind 
tii'tore  food  trom  the  facility  is  imjiorted 
or  offini'd  tor  import  into  the  I  'nited 
St,it«'s    The  Bioterrorism  .Act  prohibits 
food  from  an  unregistered  foreign 
facilits  from  being  delivered  for 
distril)ution  m  the  1  ^nited  States. 

.\s  explained  in  more  detail  in  the 
preamble  to  the  interim  final  prior 
notice  rule,  the  electronic  systems  for 
submission  of  prior  notice  will  not 
provide  cimfirmation  that  prior  notice 
has  been  accepted  by  FDA  for  review 
unless  the  re()uired  registration 
information  is  complete  and  facially 
c  orrect.  Thus,  the  transmitter  of  the 
inior  notice  may  be  informed  when 
there  is  a  problem  with  the  registration 
numbers. 
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In  addition,  with  regard  to  whether 
FDA  will  notify  the  foreign  facility  that 
its  food  is  being  held  for  failure  to 
register,  we  intend  that  FDA  or  CBP  will 
notify  the  carrier  of  the  food  that  the 
food  is  being  placed  under  hold.  Also, 
if  a  shipment  includes  both  compliant 
and  noncompliant  articles  of  food, 
segregation  will  be  allowed  as  provided 
for  in  the  prior  notice  interim  final  rule. 

If  a  facility  is  not  registered  and 
discovers  this  fact  at  the  port,  the 
owner,  operator,  or  agent  in  charge  must 
register  the  facility  with  FDA  if  they 
wish  the  food  to  be  distributed  in  the 
United  States.  FDA  strongly  encourages 
electronic  registration,  as  that  will  be 
the  fastest  method.  FDA  will  continue  to 
process  registrations  submitted  via  other 
means  in  the  order  received.  To  do 
otherwise  would  be  unfair  to  the  other 
registrants  who  have  submitted  their 
registrations  to  FDA  as  required  by  this 
interim  final  rule  ahead  of  the  facility 
whose  food  is  at  the  port,  particularly 
since  many  of  those  facilities  also  will 
be  importing  or  offering  for  import  food 
into  the  United  States. 

FDA  agrees  that  appropriate  storage 
and  holding  conditions  must  be 
considered.  This  means,  for  example, 
that  if  the  article  of  food  arrives  in 
frozen  condition  and  has  been 
transported  under  frozen  conditions,  the 
facility  used  for  holding  the  product 
must  provide  adequate  frozen 
conditions. 

(Comment  153)  One  commenter 
expresses  concern  that  "the  entire 
burden  of  proof  lies  with  the  facility" 
regarding  FDA's  determination  to  not 
allow  food  to  enter  the  United  States  if 
"registration  has  [not]  been  completed." 
The  commenter  states  that  "this  may  in 
our  view  be  problematic,  especially  in 
the  case  of  registration  by  regular  mail." 

(Response)  Registered  facilities  will 
receive  their  registration  numbers  as 
confirmation  of  registration  with  FDA. 
For  a  registration  submitted 
electronically,  a  facility  will  receive  its 
registration  number  immediately 
folhnving  completion  of  the  registration 
process.  For  registrations  submitted  by 
mail.  CD-ROM,  or  fax,  FDA  considers  a 
facility  registered  once  FDA  enters  the 
facility's  registration  data  into  the 
registration  system  and  the  system 
generates  a  registration  number.  This 
means  that  FDA  may  consider  a  facility 
registered  before  the  facility  receives  its 
registration  number  and  confirmation. 
To  ensure  that  facilities  are  registered  as 
expeditiously  as  possible,  FDA 
encourages  facilities  to  register 
electronically,  or  if  registering  by  mail, 
CD-ROM,  or  fax.  to  submit  the 
registration  as  soon  as  possible  after 
publication  of  this  interim  final  rule. 


(Comment  154)  One  commenter  asks 
FDA  to  provide  a  right  for  parties 
adversely  affected  by  a  refusal  of 
admission  to  challenge  that 
determination  through  judicial  review. 

(Response)  As  stated  in  the  response 
to  comment  151,  the  procedures  for 
imported  food  are  set  out  in  the  interim 
final  rule  on  prior  notice  of  imported 
food  published  elsewhere  in  this  issue 
of  the  Federal  Register. 

(Comment  155)  One  commenter  asks 
FDA  to  include  in  its  protocol  that  FDA 
uses  for  holding  food  at  the  port  of 
arrival  due  to  a  failure  of  the  facility  to 
register  a  "clear  message  to  consumers 
that  [the]  product  is  being  held  because 
of  a  registration  issue  and  not  because 
the  product  poses  some  food  safety  or 
security  risk."  The  commenter  states 
that  "poor  communication  could  cause 
consumer  alarm  and  erode  consumer 
confidence." 

(Response)  This  comment  does  not 
affect  any  of  the  provisions  of  this 
interim  final  rule.  Therefore,  FDA  will 
consider  this  comment  as  it  develops  its 
training  procedures.  In  this  interim  final 
rule,  we  have  changed  the  title  of 
§  1.241  to  "What  are  the  consequences 
of  failing  to  register,  update,  or  cancel 
your  registration?" 

M.  Comments  on  -What  Does 
Assignment  of  a  Registration  Number 
Mean?"  (Proposed  §1.242) 

FDA  received  no  comments  on  this 
issue.  FDA  made  a  minor  editorial 
change  to  this  section  for  the  purpose  of 
clarity. 

N.  Comments  on  "Is  Food  Registration 
Information  Available  to  the  Public?" 
(Proposed  §1.243) 

(Comment  156)  One  commenter  states 
that  FDA  should  not  share  registration 
information  with  states  or  other  Federal 
agencies  and.  if  it  does,  it  must  ensure 
that  the  other  agencies  and  States 
protect  the  confidentiality  of  the 
information. 

(Response)  FDA  believes  that  in 
certain  circumstances,  it  may  need  to 
share  information  derived  from  its 
registration  database  with  States  or 
other  Federal  agencies  consistent  with 
FDA's  laws  and  procedures.  Any 
sharing  with  another  Federal  agency 
would  be  done  under  §  20.85  whicn 
includes  confidentiality  provisions. 
Similarlv.  anv  sharing  with  State 
officials  would  be  under  §  20.88  which 
also  includes  confidentiality  provisions. 

(Comment  157)  Several  commenters 
request  that  third  parties,  particularly 
importers,  should  be  able  to  verif\-  that 
a  particular  facility  is  registered. 

(Response)  As  discussed  in  response 
to  comment  158,  FDA's  list  of  registered 


facilities  and  registration  documents  are 
not  subject  to  disclosure  under  the 
Freedom  of  Information  Act  (FOIA).  In 
addition,  any  information  derived  from 
the  list  of  facilities  or  registration 
documents  that  would  disclose  the 
identity  or  location  of  a  specific 
registered  person  also  is  not  subject  to 
disclosure  under  FOIA.  However,  under 
the  interim  final  rule  on  prior  notice  of 
imported  food  published  elsewhere  in 
this  issue  of  the  Federal  Register,  the 
prior  notice  must  include  the  certain 
registration  numbers.  Therefore,  the 
submitter  of  the  prior  notice  must  obtain 
that  information  from  the  facility. 

(Comment  158)  Some  commenters 
suggest  that  FDA  expand  the  protection 
from  disclosure  specified  by  the 
Bioterrorism  Act  to  all  information 
derived  from  registration  documents 
that  has  not  been  previously  disclosed 
to  the  public. 

(Response)  Section  305  of  the 
Bioterrorism  Act  states  that  FDA's  list  of 
registered  facilities  and  registration 
documents  FDA  receives  under  the  rule 
are  not  subject  to  disclosure  under 
FOIA.  Furthermore,  section  305 
provides  that  any  information  derived 
from  the  list  of  facilities  or  registration 
documents  that  would  disclose  the 
identity  or  location  of  a  specific 
registered  person  is  not  to  be  subject  to 
disclosure  under  FOIA.  If  the 
information  derived  from  registration 
documents  is  not  exempt  from 
disclosure  by  FOIA  itself,  the 
Bioterrorism  Act.  or  another  statute, 
FDA  does  not  believe  that  the 
information  is  protected  from  public 
disclosure. 

We  realized  that  the  proposed  rule 
may  been  confusing  with  regard  to  the 
information  that  is  not  subject  to 
disclosure.  Therefore,  we  have  revised 
the  interim  final  rule  to  make  it  clear. 
Also,  we  have  made  a  conforming 
change  to  21  CFR  20.100(c)  to  add 
"Registration  of  food  facilities,  in 
§1.243  of  this  chapter." 

(Comment  159)  One  commenter  asLs 
FDA  to  require  facilities  to  include  their 
registration  numbers  on  their  finished 
food  packaging,  to  assist  in  traceback 
efforts. 

(Response)  FDA  declines  at  this  time 
to  require  facilities  to  display  their 
registration  numbers  on  the  food  label. 
FDA  believes  that  it  will  be  able  to 
conduct  appropriate  traceback  efforts 
using  the  information  presently  required 
on  the  food  label  in  conjunction  with 
the  database  of  registration  information. 
Moreover.  FDA  believes  it  would  not  be 
feasible  to  require  manufacturers/ 
processors  to  place  registration  numbers 
on  their  food  labels  prior  to  the 
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Deoinb.T  IJ   join,  deadline  for 
registratMii 

(tioinnient  ImUj  Une  Luiiuiu'nti.-r 
requests  that  FDA  provide  a  facility's 
registration  confirmatinn  in  the  form  of 
a  certificate  or  (an!  that  facihties  (an 
display  so  inspectors  can  see  if  the 
facility  is  in  rnmpliance  with  the 
registration  rccjuin'mpnt 

(Rfsponst'i  FDA  will  smd  fa(  ilitics  a 
continnation  when  FDA  rtjccivf-,  their 
complete  registration.  Facilities  may  use 
this  fiirifirmation  to  show  their 
rpoistratiun  status 

IV  .  Analysis  of  Economic  Impacts 

.  \  Final  Regulatory  Impact  Analysis 

FDA  has  examined  the  economic 

iiiiplirations  of  this  interim  final  rule  as 
required  bv  F.xecutive  (kder-]J866. 
ExfTutive  Order  l28bti  directs  agencies 
to  assess  ail  (  osts  and  benefits  of 
available  re'.;u!ator\-  alternatives  and. 
when  retjulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  ad\  antages; 
distributive  impacts:  and  equity). 
Executive  Order  1 2866  classifies  a  rule 
M  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including  havinu  an  annual  effect  on  the 
economy  of  SI 00  million,  adversely 
affef  tini^  a  sector  of  the  economy  in  a 
material  way.  adversely  affecting 
competition,  or  adversely  affecting  jobs. 
A  regulation  is  also  considered  a 
significant  regulatory  action  if  it  raises 
niivel  legal  or  policy  issues.  FDA  has 
<letermined  that  this  interim  final  rule  is 
a  significant  regulatory'  action  as  defined 
hv  Executive  (^rder  12866. 

This  Final  Regulatory  Impact  Analysis 
reflects  changes  made  in  the  regulation 
from  tht'  propn^ed  rule  to  the  interim 
final  rule,  as  w'il  as  changes  in 
estimates  m  response  to  comments.  It 
also  includes  responses  to  comments  on 
the  Preliminary  Rei^ulatorv  Impact 
Analysis  (F^RIA)  (s>v'  H8  FR  5387  to 
541JJ.  Where  there  uere  no  i  hanges  in 
the  estimates  proMiieri  m  the  I'RI.A.  the 
es*irnate->  are  suriini.in/ed  hiTe 
Interested  persons  are  direi  teii  to  the 
text  ot  the  PRIA  for  a  fuller  explanation 
ot  the  estimates  about  whii  h  there  uer.' 
no  rontroversv  or  f  hant^e^   .\s  noted  m 
section  III  of  this  document,  FD.\ 
received  approximately  350 
submissicms  in  response  to  the  proposed 
rule,  which  raised  almost  200  issues. 
We  continue  with  the  discussion  of  the 
comments  and  FDA's  responses  to  those 
comments  using  the  same  presentation 
as  in  section  III.  focusing  here  on  the 
comments  FD.^  received  on  the  PRIA. 
.Accordingly,  the  word  "Comment" 


again  will  appeal  in  f>arentliesis  before 
th-'  desi  riptioii  ot  the  (  oiniiient.  and  the 
'Aord     Response"  will  .ippear  in 
parenthesis  before  FI).\'s  resfxmse.  .-\s 
m  se(  tion  II!.  VDA  has  numbered  each 
comment  to  make  it  .Msier  to  identify  a 
partK  ul.ir  t  oiunienl   The  number 
assigned  to  eai  h  i  omment  below 
continues  in  seijueiu.e  Irom  se(  tioii  111 
and  is  purely  for  organizational 
purposes;  it  does  not  signif\  the 
comment's  \  .iluc  or  im()ort,in(  e  or  the 
order  111  wliich  it  was  submitted. 

1.  Description  mI  Interim  Fin.il  Rule 

This  interim  tinal  rule  rtM)uires  the 
registration  of  facilities  that 
manufacture  process,  pack,  or  hold  food 
intended  tor  i  onstimption  in  the  I  ".nited 
States.  Ill  till'  e\ent  of  an  actual  or 
threatened  bioterrorist  attack  on  the  U.S. 
food  suppl\  or  .ither  tood-related 
emergency,  tins  intormation  will  help 
P"DA  and  other  authorities  determine  the 
source  ami  (  ause  ot  the  e\eiit.  and 
communicate  v\itb  [loientiallv  affected 
facilities. 

2.  General  I  iomiiieiits 

(Comment  161)  Fl).\  re(  ei\ed  a 
number  of  comments  tli.it  asserted  that 
the  costs  or  henetits  nt  tile  proposed  rule 
were  im  miei  tl\  estimated 

(Respons.'i  It  t!i iment  .cs^erted 

costs  or  benctiis  were  mi  orrei  tl\ 
estimated  witliout  spei  it\iim  wtni  !i 
costs  or  benefits,  there  was  not 
sufficient  information  for  FD.\  to 
respond  to  that  comment    However, 
comments  that  specitied  uhich  (  osts  or 
benefits  were  incorrecth  estim.ited  are 
addressed  in  later  sections  of  this 
analysis. 

(Comment  162)  FDA  received  .i 
comment  that  asked  what  a  line  entry  is 

(Resp(mse)  A  line  entry  is  a  term  used 
by  FDA's  automated  system  for  imports, 
the  OASIS  reportini;  system  (Ref  2;   .A 
"line  entr\     leteis  to  a  line  on  .iii 
invoice  that  refltn  ts  a  cert.iin  article 
specific  to  a  maniif.icturei  or  packaging: 
e.g..  100  cases  (  ont.nnim;  48  6-ounce 
cans  of  tuna. 

3.  Number  of  Facilities  Affected 

In  the  PRIA.  FDA  estimated  the 
number  of  affected  establishments  by 
<  ountme  fa(  ilities.  not  tirms,  A  firm 
ina>  lie  (  iimposed  of  many  facilities 
under  the  same  ownership.  The  changes 
in  beh.ivior  needed  to  i  omp|\-  with  this 
regulation  nia\  t.ike  {ilace  at  the  firm  or 
tai  ililv  level    However,  because 
lacihties  must  be  registered,  and  for  ease 
of  analysis.  FDA  focused  on  the  facility 
as  the  unit  of  analysis   For  a  count  of 
domestu   facilities.  f'DA  used  the  2000 
County  Business  Patterns  (Ref.  3).  1999 
Nonemployer  Statistic  s  (Ref  4).  the  FDA 


Field  Accomplishments  and 
Ciompliance  Tracking  System  (Ref.  5). 
the  Census  rif  Agriculture  (Ref.  6).  1997 
Economic  (Census  of  Transportation  and 
Warehousing  (Ref.  7).  and  information 
from  direct  selling  marketing  trade 
associations  (Refs.  8  and  9).  The 
analysis  relies  primarily  on  the 
.\onemployer  Statistics  for  its  count  of 
ver\'  small  businesses  (no  paid 
employees)  that  may  or  may  not  be 
home-based.  The  Nonemployer 
Statistics'  primary  source  is 
administrative  data  from  Internal 
Revenue  Service  records.  This  may 
overcount  the  number  of  facilities 
required  to  register,  as  some  of  the 
facilities  may  be  exempt  on  the  basis  of 
being  an  individual's  private  residence. 
.Additional  small  facilities  that  are  direct 
marketers  are  counted  using  data  from 
direct  marketing  trade  associations.  FDA 
counted  the  number  of  facilities  in  the 
I'.S.  outlying  islands  of  Puerto  Rico. 
Cuam.  X'irgin  Islands,  and  Northern 
Mariana  Islands  using  Economic 
Censuses  available  from  the  U.S.  Census 
Bureau  (Rets    10.  1 1.  12.  and  13).  To 
(ount  the  number  of  foreign 
manufacturers/ pn)C(>ssors.  FDA  used 
FDA's  OASIS  database  (Ref.  2).  As 
noted.  OASIS  is  an  automated  FDA 
system  for  pr.icessing  and  making 
admissibility  determinations  for 
shipments  of  foreign-origin  FDA- 
regulated  products  seeking  to  enter 
domestic  commerce.  FDA  also  estimated 
that  16  percent  of  the  foreign 
manufacturers/processors  would  stop 
exporting  to  the  I  United  States  because 
of  the  cost  of  complying  with  this 
regulation.  Also  counted  were  foreign 
holders  of  products  to  be  exported  to  the 
L'nited  States.  FD.A  did  not  have  data  on 
the  number  of  foreign  holders  and  so 
assumed  that  they  were  equal  to  the 
number  of  consignees,  brokers,  and 
importers  of  food  products  in  the  United 
States.  Foreign  de  minimis  processors 
and  packagers  were  not  included  in  the 
O.ASIS  count  and  so  were  estimated 
using  IS.  data  on  the  number  of 
packer/repackers.  Tables  3  through  7  of 
this  document  pre!sent  the  counts  of 
domestic  and  foreign  facilities. 

(C(miment  163)  FDA  received  a 
number  of  comments  stating  that  the 
number  of  affected  facilities  had  been 
underestimated, 

(Response)  Many  of  these  comments 
did  not  provide  any  specific  information 
about  the  categories  of  facilities  that 
were  undercounted  or  not  included  or 
information  about  the  correct  number  of 
facilities.  Without  this  additional 
information.  FDA  has  no  basis  for 
responding  to  these  comments. 
However.  FDA  responds  in  the  number 
of  facilities  section  to  comments  that 
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provided  additional  information  about 
the  category  or  niunber  of  undercounted 
facilities. 

(Comment  164)  A  comment  suggests 
that  FDA  failed  to  include  very  small 
facilities  in  its  coimt  of  affected  entities. 

(Response)  FDA  disagrees  with  this 
comment.  FDA  included  in  its  count 
more  than  68,000  very  small  facilities 
from  the  Nonemployer  Statistics 
published  by  the  U.S.  Census  Bureau. 
These  are  all  facilities  that  are  run  by  a 
single  person  with  no  paid  employees. 
Additionally,  the  majority  of  the 
facilities  covmted  from  the  County 
Business  Patterns  published  by  the  U.S. 
Census  Bureau  are  considered  small 
businesses  imder  the  Small  Business 
Administration  definition. 

(Comment  165)  FDA  received  a 
comment  that  the  niunber  of  foreign 
holders  may  be  much  larger  than  the 
number  of  U.S.  consignees  and  brokers, 
because  a  single  broker  may  use 
multiple  warehouses. 

(Response)  FDA  agrees  that  a  single 
broker  may  use  multiple  warehouses, 
but  FDA  also  believes  the  converse  is 
true,  that  a  single  warehouse  may  be 


used  by  multiple  brokers.  This  comment 
did  not  provide  an  alternative  estimate 
of  the  number  of  foreign  holders. 
Therefore,  FDA  has  not  altered  its 
estimate  of  the  number  of  foreign 
holders. 

(Comment  166)  FDA  received  many 
comments  that  the  count  of  facilities 
failed  to  include  transportation 
company  facilities  that  hold  food 
temporarily,  while  the  product  is  in 
transit.  Comments  mention  specific 
types  of  facilities,  such  as  rail  yards, 
container  yards,  LTL  truck  terminals. 
FTL  truck  terminals.  Customs  bonded 
Container  Freight  Stations,  air  cargo 
handling  agents,  and  air,  ocean,  and 
truck  bulk  cargo  terminals.  FDA  also 
received  comments  that  the  PRIA  fails 
to  include  mobile  facilities,  such  as 
river  barges  that  pick  up  cargo  in  one 
location  and  travel  to  an  alternate 
location  where  the  barge  may  store 
product  in  its  hull  for  several  months 
prior  to  delivering  the  shipment  to  the 
purchaser. 

(Response)  Transport  vehicles  are  not 
facilities  required  to  register  with  FDA, 


if  they  hold  food  only  in  the  usual 
course  of  business  as  carriers.  However, 
facilities  that  unpack  and  reload  food 
cargo  from  road,  rail,  water,  or  air 
transportation  or  hold  food  cargo  in  a 
facility,  or  that  hold  food  cargo  not  only 
in  the  usual  course  of  business  as  a 
carrier,  are  required  to  register.  FDA 
agrees  that  not  all  these  facilities  were 
counted  in  the  PRIA. 

To  count  these  facilities,  FDA  used 
the  1997  Economic  Census  of 
Transportation  and  Warehousing  (Ref. 
7)  from  the  U.S.  Census  Bureau.  Table 
1  shows  a  count  of  these  facilities.  This 
includes  the  1,461  warehouses  North 
American  Industry  Classification 
System  (NAICS  49312  and  49313) 
counted  in  the  PRIA.  These  facilities  are 
subtracted  from  the  count  of  warehouses 
(NAICS  code  493,  all  warehousing  and 
storage)  when  final  computations  of  the 
number  of  facilities  are  made.  Including 
the  transportation  holding  facilities  in 
table  1  minus  the  warehousing  facilities 
already  counted  in  the  PRIA  increases 
the  total  number  of  facilities  required  to 
register  by  33,666  facilities. 


Table  1. --Transportation  Holding  Facilities 


NAICS 
Code 


4841103 


4841104 


484121 


4881191 


4882101 


4883901 


4842205 


4884904 


488991 


488999 


493 


Type  of  Facility 


General  freight  trucking  with  storage,  local,  full 
tnickload  


General  freight  trucking  with  storage,  local,  less 
than  truckload 


General  freight  trucking,  long  distance 


Airport  operation  and  terminal  services 


Support  activities  for  rail  transportation 


Other  services  incidental  to  water  transportation 


Specialized  trucking  with  storage,  local 


No.  of 
Facilities 


542 


373 


23,111 


1,699 


816 


640 


543 


Other  services  incidental  to  road  transportation 


Packing  and  crating  (in  Support  activities  for 
transportation 


Other  support  activities 


All  warehousing  and  storage 


326 


795 


102 


6,180 


35,127 


(Com.nent  167)  FDA  received  many 
comments  that  FDA  underestimates  the 
number  of  facilities  covered  by  the 
definition  of  substances  and 
components  of  substances  that  contact 
food.  One  comment  states  that  FDA 
does  not  include  the  "upstream" 
manufacturers  that  make  ingredients 


and  components  that  go  into  food 
packaging  and  that  any  facility  that 
manufactures/processes,  packs,  or  holds 
a  material  that  could  become  a 
component  of  packaging  or  other  food 
contact  article  would  be  required  to 
register.  The  comment  further  states  that 
there  is  no  logical  conclusion  to  this 


chain.  Also,  some  comments  assert  that 
FDA  did  not  account  for  warehouses 
that  hold  articles  that  can  migrate  to 
food  from  food  packaging  or  other 
articles  that  contact  food. 

Another  comment  states  that  FDA's 
count  of  the  number  of  domestic 
facilities  is  overly  inclusive  if  FDA's 


Federal  Reeister /  Vol.  68.  No.  197 /Friday.  October  10,  2003 /Rules  and  Reeulation.s 


58935 


58934  Federal  Register  '  \'(il    6H.  No    117 /Friday.  October  10.  2003 /Rules  and  Regulations 


intention  is  to  include  only  finished 
pack.iyini;  <ind  that  the  OASIS  database 
used  for  the  cmint  of  foreign  facilities 
does  not  inchide  suppliers  of  food 
contact  articles 

(Response)  I'nder  th(>  interim  final 
rule,  manufacturers/processors,  packers. 
and  holders  of  food  contact  suhstaru  es 
as  defined  in  section  4()y(h)(bJ  of  the 
FD&(;  Act  are  not  required  to  register 
with  FDA  Therefore,  it  is  unnecessary 
for  FDA  to  respond  to  the  ( uniments 
assertint;  the  number  of  these  fac:ilities 
was  underestimated.  FDA  also  removes 
the  estimated  count  of  32.428  facilities 
in  the  P^RIA  from  the  final  analysis. 

(C'omment  IHH)  One  (  omnient  states 
that  FD.A's  count  of  foreign  facilities 
from  OASIS  (Ref.  2)  did  not  include 
manufacturers/processors  of  articles  that 
ccmtact  foiul  and  substances  that  (  ouhl 
migrate  to  food  from  food  packaging. 

(Response)  FDA  agrees  with  this 
comment  The  count  of  manufacturer/ 
processors  in  OASIS  (Ref.  2)  did  include 
m.inutacturers  of  food  and  food 
additives,  but  did  not  include  all 
manufacturers/processors  of  substances 
that  could  migrate  to  food  from  food 
packaging   However,  these  facilities  are 
not  I  oyert'd  under  the  interim  final  rule. 
Therefore.  FDA  has  not  added  them  to 
the  count  of  foreign  facilities 

((Comment  lb4)  A  number  ot 
comments  states  that  FDA  had 
underestimated  the  number  of  facilities 
hv  failing  to  include  individuals  that 
market  foods  ajid  dietary  su[)plements 
through  direct  selling,  Th^'se 
individuals  often  hold  food  for  sale  to 
an  mterinediarv  other  than  the  final 
(  onsuiner.  Estimates  provided  by 
'  omments  were  that  there  are  10  million 
individuals  in  the  I  'nited  States  and  as 
many  as  40.000  diret  t  marketers  with  a 
single  compan\    .Another  comment 
reft'rred  to  huiidr-d.  of  thousands  of 
dire(  t  sellers 

(Response)  Direct  marketers  may  be 
required  to  register  if  they  hold  food  for 
distribution  to  nonconsumers  in  the 
Inited  States   However.  FDA  does  not 
agree  that  there  are  10  million  direct 
marketers  in  the  United  States  that 
'  ouid  potentially  be  required  to  register, 
FDA  found  estimates  of  10  million  (Ref. 
4)  and  12  million  (Ref.  81  direct 
marketers  in  the  I'nited  States,  but  these 
estimates  were  of  all  the  direct 
marketers  of  both  nonfood  and  food 
products  in  the  United  Status.  FDA  does 
not  have  a  complete  census  of  the 
number  of  marketers  of  food  \ersus 
nonfood  products.  To  appro.ximate  the 
percentage  of  direct  marketers  selling 
food.  FD.\  divided  the  number  of  direct 
marketing  [:ompanies  selling  food  by  the 
number  selling  all  types  of  products. 
Using  data  from  the  directory  of 


companies  on  the  Web  site  of  a  large 
direct  selling  trade  organization  (Ref.  8) 
f^f  141  companies  in  the  directory.  7,  or 
T  pen  ent,  market  food/beverages. 
However,  most  of  these  direct  marketers 
of  f(jod  may  not  be  reijuired  to  register. 
Direct  marketers  may  be  e.xempt:  (1)  If 
their  primary  function  is  to  sell  directly 
to  consumers,  or  (2)  if  the  establishment 
is  an  individuals  private  residence. 
FD.\  assumes  that  most  direct  marketers 
o}  foods  would  qualif\  for  one  of  these 
exemptions. 

To  estimate  how  many  direct 
marketers  sell  to  consumers  as  their 
primary  funi  tion.  FD.\  looked  at  the 
type  ot  distributorship.  If  the  marketer 
has  a  one  or  two-person  distributorship. 
FDA  assumes  that  their  primary 
tuiiction  IS  to  sell  to  (  onsumers.  FDA 
lissiinies  if  ,1  marketer  has  a  multiperson 
distribiitorsiiip.  the\  are  likely  to 
distribute  to  other  sellers  as  their 
primarv  funi  tion,  [These  are  not 
definitions  ih.it  FDA  will  use  to 
deteriiune  it  selling  to  consumers  is  the 
primarv  tiuu  tion  of  .i  facility:  this  is 
merel\  ,i  method  used  to  provide  an 
estimate  lor  the  economic  analysis.) 
According  to  a  large  direct  selling  trade 
organization  (Ref.  8).  2.5  percent  of 
dire(  t  ^alespe(lple  are 
iiiultiilistnlmtorsiiqis   These  numbers 
sug.ge^t  that  a|)pro\imatel\-  12.400(10 
millhin  ■    {)23  «  (7/141))  direct 
marketers  of  foocf  would  he  recjuired  to 
register  with  FDA,  This  number  may  be- 
an overestimate  because  s(jme  of  these 
marketers  may  already  have  been 
counted  ill  iIimCBI'  (Ref.  .i)  or 
Nont  iiiplo\ei  St.itistii  s  (Kel,  4i  or  may 
distribute  tood  from  their  private 
indu  idlial  resideiK  e 

(Clomiiieni  ;~(li  V\).\  .ilso  received 
connu-nts  ^t.iting  ithit  tlieic  were 
thous.uni>  .iiid  thousands  ot  v\  nienes  m 
Europe  that  may  not  have  been  ini  hided 
in  the  estimate  of  the  iiuiiiImi  i.t  foreign 
facilities. 

(Response)  FD.\  does  ii,,|  .igree  with 
this  comment.  FDA  s  estimat-  iiu  ludes 
approximately  27.000  Furope,ui  .ih  ohol 
producers.  FDA  did  not  havo  enough 
data  to  separ.ite  wineries  from  other 
types  of  alcohol  |>rodu(tion  t.icilities. 

(Uomment  I  r  li  ( )ne  i  oiiiment  stated 
that  l'[).\  liad  filled  In  i  uuilt  (  ollectors 
of  wild  plants    The  c  omment  estimates 
that  there  are  100.000  individuals  that 
harvest  wild  plants, 

(Response)  Only  facilities  ,ire  reijuired 
to  register  with  FDA;  individuals  are  not 
recjuired  to  regi.-,ter.  Harvesters  of  wild 
plants  that  manufacture/process,  pack, 
or  hold  produi  t  in  fa(  ilities  outside  of 
an  individual's  private  resideiK c  would 
be  required  to  regi.ster  the  iacilitv  with 
FDA.  FDA  does  not  agrc!e  th.it  there  are 
100 OOO  harvesters  that  meet  these 


requirements.  FDA  commissioned  a 
Dietary  Supplement  Enhanced 
Establishment  Database  (DS-EED)  in 
1999  (Ref.  14).  This  database  gathered 
data  from  the  American  Business 
Information  (now  InfoUSA)  electronic 
database,  American  Herbal  Products 
Association  Membership  Directory  and 
Resource  Guide,  Council  for 
Responsible  Nutrition  Membership 
Directory,  Harris  Inc.'s  U.S. 
Manufacturers  Database,  Hoovers 
Corporation  Infoseek.  National  Foods 
Merchandiser  '98-99  Retailer 
Purchasing  Guide  August  1998, 
National  Products  Expo  West.  Show 
Directory.  March  1998.  Official 
Establishment  Inventory,  and  Thomas 
Food  Industry  Register  on  the  Internet. 
The  DS-EED  listed  272  ingredient 
suppliers.  The  database  may  have 
underestimated  the  number  of 
ingredient  suppliers,  but  only  ingredient 
suppliers  that  manufacture/process, 
pack,  or  hold  produt:t  in  facilities 
outside  an  individual's  private 
residence  would  be  required  to  register 
the  facility  with  FDA.  Some  harvesters 
of  wild  plants  may  already  be  counted 
in  Census  databases,  and  already  be 
inc  luded  in  the  c:ount  of  facilities. 
Thendore.  FDA  estimates  that  there  are 
an  additional  272  harvesters/ingredient 
suppliers  for  purposes  of  this  analysis. 

fC'oniment  172)  Some  comments 
claim  that  the  number  of  farms  that 
would  fall  under  FDA's  definition  of  a 
mixed-type  facility  is  much  higher  than 
estimateri  in  the  PRIA.  Under  the 
proposed  definition  of  manufacturing/ 
prof;essing.  which  included  trimming 
and  washing,  the  comment  suggestecl 
that  most  farms  wash.  c:ool,  or  trim  outer 
leaves  and  so  would  be  required  to 
registi-r, 

(Response)  Farms  are  not  required  to 
register  with  FDA.  In  this  interim  final 
rule.  FDA  defines  "farm  "  as  a  facility  in 
one  general  physical  locatiim  devoted  to 
the  growing  and  harvesting  of  crops,  the 
raising  of  animals  (inc:luding  seafood), 
or  both.  Washing,  trimming  of  outer 
|e,i\cs  of.  and  cooling  procduce  are 
considered  part  of  harvesting. 

Some  facilities  located  on  farms  may 
also  manufacture/process,  pack  or  hold 
food,  but  not  meet  the  definition  for 
farm  and  therefore,  would  be  considered 
mixed-type  facilities  that  are  required  to 
register.  The  farm  definition  also 
jirovides  that  facilities  that  pack  or  hold 
food,  provided  that  all  food  used  in 
such  activities  is  grown,  raised,  or 
consumed  on  that  farm  or  another  farm 
under  the  same  ownership  are  exempt 
■i.s  farms,  as  iire  facilities  that 
manipulatt?  food  other  than  washing, 
trimming  outer  leaves,  or  cooling, 
provided  that  all  food  used  in  such 
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activities  is  consumed  on  that  farm  or 
another  farm  under  the  same  ownership. 
Some  facilities  located  on  farms  may 
manufacture/process,  pack,  or  hold  food 
but  not  meet  the  definition  of  farm  and 
therefore,  would  be  considered  mixed- 
type  facilities  that  are  required  to 
register.  Activities  that  would  be 
considered  manufacturing/processing 
include  cutting,  peeling,  trimming, 
washing,  waxing,  eviscerating, 
rendering,  cooking,  baking,  freezing, 
pasteurizing,  homogenizing,  mixing, 
formulating,  bottling,  millingi  grinding, 
extracting  juice,  distilling,  labeling,  or 
packaging.  Farms  that  mix  feed  would 
be  considered  mixed-type  facilities  if 
they  manufacture/process  feed  on  the 
farm  with  ingredients  obtained  from 
another  source,  and  the  resulting  feed  is 
then  sold  or  transferred  for  final  use 
offsite. 


In  the  PRIA.  FDA  considered  farms  to 
be  mixed-type  facilities  if  they  washed. 
cooled,  or  trimmed  outer  leaves.  FDA 
agrees  that  the  PRIA  count  of  mixed- 
type  facilities  undercounted  these 
facilities.  In  the  interim  final  rule,  farms 
that  wash,  cool,  or  trim  outer  leaves  are 
not  considered  mixed-type  facilities, 
and  therefore,  the  count  of  mixed-type 
facilities  is  unchanged  from  the  count  in 
the  PRIA. 

To  estimate  the  number  of  facilities 
that  would  be  considered  mixed-type 
facilities,  FDA  used  the  1997  USDA 
National  Agricultural  Statistics  Service 
Census  of  Agriculture  (Ref.  6),  and  data 
obtained  from  various  county  level 
Cooperative  Extension  Service  (CES) 
offices  (Ref.  15).  FDA  provides  an 
estimate  of  the  number  of  these  mixed- 
type  facilities  in  table  2.  The  Census  of 
Agriculture  provides  the  total  number  of 


farms  producing  specific  commodities. 
To  estimate  the  number  of  farms  thai  are 
mixed-type  facilities,  FDA  used  a 
sample  of  counties  with  information 
from  their  respective  CES  offices.  CES 
offices  from  Clay  County,  Kansas: 
Monterey.  Sonoma.  Marin,  and  San 
Diego  counties  in  California;  lackson 
County.  Wisconsin;  Gillespie  and  San 
Saba  counties  in  Texas;  Carroll  County, 
Maryland;  and  Berks  County, 
Pennsylvania  provide  data  on  the 
percentage  of  farms  producing  specific 
commodities  to  be  considered  mixed- 
type  facilities  (Ref.  15).  FDA  assumes 
that  other  commodities,  including 
vegetables  (non-organic),  other  fruits, 
and  wheat,  plus  feed  mixing  on  poultry' 
and  other  livestock  farms  are  not  mixed- 
tvpe  facilities  based  on  CES  inter\'i(nvs 
(kefs.  15  and  1). 
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Table  2. --No.  of  Mixed-T>pe  Facilities 


Mixed-Type  Facilities 

1 

Type 

No.  of 
Facilities 

Percent  Mixed- 
Type 

No.  of  Mixed- 
Type 

iPig  farms  (feed  mixing) 

46,353 

1.5% 

695 

1 

Cattle  (feed  mixing) 

785,672 

1% 

7,857 

Poultry  (feed  mixing) 

36,944 

1% 

369 

1 

i 

Other  animal  production 

(feed  mixing) 

110,580 

1% 

1,106 

Dairy 

86,022 

1.1% 

903 

jGrain,  rice,  and  beans 

462,877 

1% 

4,629 

Apples 

10,872 

1 .5% 

163 

Oranges 

9,321 

1.5% 

140 

Peaches 

14,459 

1 .5% 

217 

Cherries 

8,423 

1 .5% 

126 

Pears 

8,062 

1.5% 

121 

Other  fruit 

29,413 

1 .5% 

441 

Nuts 

14,500 

2% 

290 

Bemes 

6,807 

1 .5% 

102 

Grapes 

11,043 

10.5% 

1,160 

Olives                                   j 

1,363 

3.5% 

48 

Vegetables  and  melons        j 

31,030 

0.5% 

155 

iOrgamc  vegetables               , 

6,206 

50% 

3,103 

1                                             j 
Honev 

* 

7,688 

50% 

3,844 

SVTUp 

4,850 

100% 

4,850 

Herbs 

1,776 

10% 

178 

TolaJ 

30,497 

Tables  3  thrnut^h  ~  [irox  idc  detailfni 
counts  of  fdcilitu.'s  as  inciudcci  in  the 
prehminarv  regulator\'  impart  anal\M- 
and  as  re\'ised  under  the  interim  final 
rule.  Tables  3  and  4  pro\ide  the  number 
of  facilities  counted  from  the  CBP  and 
N'finemplover  statistics,  respec;tivelv. 


these  (  ounts  were  unchanged  from  the 
F'KI.-X  to  the  final  analvsis.  Table  5 
[)rii\nles  revised  counts  of  domestic 
fai  ilities  from  xuin  <'s  other  than  the 
i  BV  .u.d  \ o nem p  1  over  st<iti sties, 
iiicludiim  several  re\  ised  counts  of 
tanlitv  tvpes  based  on  comment;:   Table 


6  provides  a  breakdown  of  the  count  of 
foreign  manufacturers/processors 
obtained  from  OASIS,  these  estimates 
did  not  change  from  the  PRIA  to  the 
final  analysis.  Table  7  provides  a 
summary  of  the  counts  of  domestic  and 
foreign  facilities. 
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Table  3.-Final  Count  of  Domestic  Facilities  Required  to  Register  From  CBP 

> 

PRIA 

Revised  Count 

NAICS 
Code 

Type  of  Industry 

No.  of 
Facilities 

No.  of  Facilities 

3111  Animal  food  manufacturing 

1,710 

1,710 

31 12  Grain  and  oilseed  milling 

913 

913 

.. 

Sugar  and  confectionery  product 
3113  manufacturing 

1.689 

1,689 

Fruit  and  vegetable  preserving  and 
3114  specialty  food  manufacturing 

1,796 

1,796 

3113  Dairy_product  manufacturing 

1,769 

1,769 

Seafood  product  preparation  and 
3117packaging 

854 

854 

3118 

Bakeries  and  tortilla  manufacturing 

10,644 

10,644 

3119 

Other  food  manufacturing 

2,994 

2,994 

3121 

Beverage  manufactiuing 

2,748 

2,748 

4224 

Grocery  and  related  product  wholesale 

39,721 

39,721 

4225 

iFarm  product  raw  material  wholesale 

9,546 

9,546 

4228 

Beer,  wine,  distilled  alcoholic  beverage 
wholesale 

4,630 

4,630 

49312 

Refrigerated  warehousing  and  storage 

945 

945 

49313 

Farm  product  warehousing  and  storage 

516 

516 

80,475 

80,475 

» 

- 

• 

• 

• 

FnHnral   Rpffifitpr/Vnl     R8     Nn     iq7/FriHav    DrtrihRr   10     200.'WRii1rs   and    Rppiilatinns 
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Table  4. --Final  Count  of  Domestic  Facilities  Required  to  Register  From  Nonemployer  Statistics 


Nonemployer  businesses 


>R1A 


tevised  count 


XAICS 
Code 


3111 


P112 


F 


113 


D114 


3115 


B117 


3118 


Sll^) 


[3121_ 

[4224 

'4225 


228 


4931 


Typc^f  lndu^r\- 

Animal  food  minufacturing 
Grain  and  oilseed  milling 


^Jo.  of 
facilities 


I  No.  of 
Facilities 


642 


—  w__ 


287 


Sugar  and  confectionery  product 
rnanufactunnti 


Faiit  and  vegetable  preserving  and 

specialty  food  manuHictunng 

Dairy  product  manu factunng 

Seafood  product  preparation  and 
■packaging 


i,439| 


[Bakenes  and  tortilla  manufacturinii 


Other  food  manufactunng 


2,000 


594 


693 


6,271 


IBcvej;age  manufactunng        

Grocery  and  related  product  wholesale 


4,725 


Farm  product  raw  matena  1  wholesale 


1,608 
32,050 


4,795 


Beer,  wine,  distilled  alcoholic  beverage 

wholesale 

|\V'arehousing  and  storage 


i  J 


ood  contact 


>,578 


964 


58,646 


9,778 


642 


287 


1,439 


2,000 


594 


693 


6,271 


4,725 


1,608 


32,050 


4,795 


2,578 


964 


58,646 


0 


68,424, 


58,646 


BILLING  CODE  4160-01 -C 

Table  5.— Revised  Count  of  Domestic  Facilities  Required  to  Register  of  Facilities  From  Other  Sources 


PRIA 


Revised  count 


Mixed-type  facilities     

Food  contact  substances 
Transportation  holders   ... 
Ingredient  suppliers 
Direct  sales  marketers  .... 
U  S   outlying  islands 


30.497 
22,650 


53,147 


30,497 

0 

33,666 

272 
12,400 

315 
77,150 


Table  6.— Count  of  Foreign  Manufacturers/Processors  Required  to  Register  From  OASIS 


Type  of  product 


No.  of  facilities 


Foods        

Food  additives  

Color  additives       

Infant  formula  

Vitamins      

Animal  feeds 
Medicated  ammai  foods 


110.392 

2,979 

378 

235 

7.986 

3.330 

150 

125,450 


Table  7.- 

-No.  OF  Affected  Facilities 

Domestic  facilities: 

CBP                 

Nonemployer  statistics  

80,475 
58,646 
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Table  7.— No.  of  Affected  Facilities— Continued 

Other  sources 

Total  domestic  

Foreign  facilities: 

Foreign  manufacturers/processors 

Percent  that  will  stop  exporting  .- 

Adjusted  number  of  manufacturers/processors  

Foreign  packers  and  holders 

Total  foreign  

Total 


77.150 


216,271 


125.450 
16°o 


105,378 
100.027 


205,405 


421.676 


4,  Costs 

a.  Time  estimates. 

In  the  PRIA,  FDA  anticipated  that  it 
would  take  four  steps  for  a  domestic 
facility  to  comply  with  the  regulation: 
(1)  The  facility  becomes  aware  of  the 
regulation;  (2)  the  facility  learns  what 
the  requirements  are;  (3)  an 
administrative  worker  fills  out  the  form; 
and  (4)  the  owner,  operator,  or  agent  in 
charge  of  the  facility  confirms  the 
submission  is  correct.  FDA  also 
anticipated  that  facilities  with  Internet 
access  that  research  and  register  online 
will  have  lower  registration  costs  than 
facilities  without  Internet  access.  The 
interim  final  rule  permits  the  owner, 
operator,  agent  in  charge,  or  an 
individual  authorized  by  the  owner, 
operator,  or  agent  in  charge  to  submit 
the  registration.  Although  the  owner, 
operator,  or  agent  in  charge  is  not 
required  to  make  the  actual  submission, 
the  owner,  operator,  or  agent  in  charge 
is  still  legally  responsible  for  the 
registration.  Therefore,  FDA  expects  that 
in  cases  in  which  the  owner,  operator, 
or  agent  in  charge  authorizes  an 
individual  to  submit  the  registration  on 
its  behalf,  the  owner,  operator,  or  agent 
in  charge  will  still  take  time  to  confirm 
that  the  information  on  the  form  is 
correct  before  it  is  submitted  to  FDA  by 
the  authorized  individual. 

FDA  anticipated  that  foreign  facilities 
would  follow  the  same  four  steps  to 
comply  with  the  regulation  as  domestic 
facilities:  (1)  The  facility  must  become 
aware  of  the  regulation,  (2)  the  facility 
learns  the  requirements,  (3)  an 
administrative  worker  fills  out  the  form, 
and  (4)  the  owner,  operator,  or  agent  in 
charge  of  the  facility  or  the  U.S.  agent 
authorized  by  a  foreign  facility  confirms 
the  submission  is  correct.  In  addition, 
foreign  facilities  could  have  fifth  and 
sixth  steps  to  find  and  then  hire  a  U.S. 
agent.  To  estimate  the  cost  of 
registration  for  foreign  facilities,  FDA 
assumed  that  they  would  incur  the  same 
per  facility  costs  as  domestic  facilities, 
plus  additional  costs.  Similar  to 


domestic  facilities,  FDA  estimated  that 
facilities  that  research  and  register 
electronically  would  incur  lower  costs 
than  facilities  that  do  not.  Tables  9 
through  13  of  this  document  summarize 
the  costs  in  the  PRIA  and  the  revised 
costs  for  the  interim  final  rule.  Similar 
to  domestic  facilities,  the  interim  final 
rule  permits  the  owner,  operator,  agent 
in  charge  of  a  foreign  facility,  or  an 
individual  authorized  by  the  owner, 
operator,  or  agent  in  charge  to  submit 
the  registration.  While  the  owner, 
operator,  or  agent  in  charge  is  not 
required  to  make  the  actual  submission, 
the  owner,  operator,  or  agent  in  charge 
is  still  legally  responsible  for  the 
registration.  Therefore,  FDA  expects  that 
in  cases  in  which  the  owner,  operator, 
or  agent  in  charge  authorizes  an 
iridividual  to  submit  the  registration  on 
its  behalf,  the  owner,  operator,  or  agent 
in  charge  will  still  take  time  to  confirm 
that  the  information  in  the  form  is 
correct  before  it  is  submitted  to  FDA  bj' 
the  authorized  individual. 

(Comment  173)  A  number  of 
comments  stated  that  FDA 
underestimated  the  time  necessary  to 
comply  with  the  proposed  rule.  One 
comment  provided  an  estimate  of  40 
hours  to  read  the  proposed  rule,  submit 
comments  to  FDA.  implement  any  final 
rule  internally,  and  verif>'  registrations 
of  business  partners.  With  40  percent  of 
these  hours  managerial  time  and  60 
percent  administrative  time,  the 
approximate  cost  w'as  Si, 500.  The 
commenter  also  estimated  that 
additional  research  for  any  final  rule 
would  require  another  4  hours.  Another 
comment  estimated  that  the  initial 
registration  would  take  3  hours,  that 
managerial  expertise  would  be 
necessary  to  gather  the  information  for 
the  registration,  and  that  it  would  take 
a  manager  more  than  15  minutes  to  fill 
out  the  form. 

Another  comment  stated  that  a 
manager  or  lead  counsel  would  be 
responsible  for  reviewing  any  final  rule 
and  formulating  a  plem  for 


implementation.  This  comment 
estimated  that  this  process  would  take 
10  hours  of  a  manager's  time  at  a  cost 
of  S567.40.  in  addition  to  1  hour  of  an 
administrative  assistant's  time.  This 
comment  also  suggested  legal  counsel 
mav  re\ievv  the  regulation  for  5  hours  at 
a  total  cost  of  SI. 500.  Finally,  another 
comment  stated  it  would  take  20  hours 
of  staff  time  to  read,  comprehend,  gather 
the  necessary  data,  and  complete  the 
form.  All  of  the  estimates  provided  in 
these  comments  were  for  facilities  with 
Internet  access  and  workers  fluent  in 
English.  Several  of  the  comments 
suggested  that  FDA  increase  the  time 
estimates  for  facilities  without  Internet 
access  and  without  staff  fluent  in 
English. 

(Response)  FDA  estimated  that 
domestic  facilities  with  Internet  access 
and  fluent  in  English  would  need,  on 
average.  2  hours  to  research  the 
regulation  and  complete  and  certif\'  the 
form:  domestic  facilities  without 
Internet  access  would  need  3  hours.  A 
facility  would  require  approximately  1 
or  2  hours,  depending  on  the 
availability  of  the  Internet,  to  find  the 
requirements  and  determine  if  the 
facilitv  is  required  to  register,  15 
minutes  to  categorize  products  and 
enter  them  in  the  appropriate  food 
product  categories,  30  minutes  to  find 
the  remaining  registration  information 
and  enter  it  onto  the  form,  and  15 
minutes  for  confirming  all  the 
registration  information  is  correct.  This 
estimate  is  on  a  per  facility,  not  a  per 
firm,  basis.  Also,  this  estimate  is 
approximate:  some  facilities  may 
require  more  or  less  time.  FDA 
anticipates  and  estimated  in  the  PRIA 
that  firms  with  multiple  facilities  will 
spend  2  hours  per  facility,  if  Internet  is 
available,  researching  and  submitting 
registration  information.  The  facility,  or 
the  firm  on  behalf  of  the  facUity,  is 
required  to  enter  the  registration  data; 
however,  the  facility,  firm,  or  an 
industrv  or  trade  group  may  research 
the  regulation.  Firms  with  many 
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facilities  or  industrv  groups 
representing  hundreds  or  thousands  of 
fat  dities  submitted  all  of  'he  comnients 
listed  previousl\ 

In  the  PRIA,  a  large  firm  composed  of 
1 ,000  facilities  would  spend  2.000  hours 
researching  and  registering  all  its 
fai  ilities.  Given  the  estimates  provided 
bv  tfie  comments,  this  estimate  is  likelv 
an  overestimate  FDA  '      octs  that  firms 
Lomposed  of  man\'  facilities  will  have 
lower  per  facilit\  registration  costs  than 
single-facilitv  firms.  Multifacility  firms 
will  learn  from  their  experience  gained 
while  registering  their  first  facility  and 
will  be  more  effii;ient  at  registering 
additional  facalities.  Also,  the 
registration  svstem  has  built-in  features 
that  will  allow  ( omnion  information  to 
be  transferred  easily  troni  one  fac  ility  to 
another  within  the  same  firm.  FDA  was 
not  able  to  estimate  the  reduction  in 
time  to  register  for  these  multifacilitv 
firms  on  a  per  facility  basis,  and  so 
retains  its  original  estimates.  However, 
fur  this  reason.  FDA's  time  estimates  are 
likelv  overestimates  for  multifai  i]it\- 
firms. 

FDA  does  not  antic  ipate  that  small 
facilities  will  read  the  Federal  Register. 
Instead,  thev  will  learn  of  tlicir 
oblmatiim  to  register  from  traii*'  grou[)s 
the  press,  or  FDA  outreach  efforts,  then 
go  to  the  registration  Web  site  and  using 
the  information  provided  at  the  Web 
site  HK  luding  the  interactive  features  of 
the  rpgistration  system,  complete  and 
submit  their  registration.  The  time 
estimates  included  in  the  economic 
anahsis  represent  an  average  fac:ilitv 
time  estimate  across  small,  medium, 
and  large  facilities,  and  thus,  for  some 
individual  facilities,  the  average  time 
estimate  will  be  too  high  and  for  some 
it  will  be  too  low  Therefore,  FDA  did 
not  alter  its  estimates  of  the  time  to 
complete  the  registration  process. 

FDA  was  persuadeii  b\  the  comments 
that  managerial  staff,  rather  than 
administrative  staff,  would  do  any 
nec:essarv  research.  FDA  has  re- 
estimated  the  analysis  using  managerial 
time  for  researc  hint;  and  administrative 
time  for  entering  the  registration  data 
Several  comments  suggested  that  FDA 
underestimated  the  managerial  wage, 
one  giving  an  alternative  wage  rate  of 
.S75  per  hour  In  the  PRIA,  FDA  used  the 
Bureau  of  Labor  .Statistics  estimate  from 
the  National  Clompensation  .Sun-'ev  (Ref 
IB),  doubled  to  include  o\'erhead  costs. 
This  estimate  is  an  average  across  many 
fat  ilities.  The  higher  wage  estimate 
provided  was  from  a  verv  large  firm 
with  over  1.000  facilities  thaf  FD.\ 
would  anticipate  would  have  higher 
wages  than  most  facilities.  Therefore 
FDA  did  not  change  its  estimate  of  tfie 
average  managerial  wage. 


FDA  did  not  receive  any  specific 
estimates  of  the  additional  time  to 
register  for  fai  ilities  that  lack  Internet 
access  and  staff  who  do  not  speak 
English  Therefore,  because  FDA  has  not 
increased  the  base  time  for  registration 
and  has  no  new  informatum  to  increase 
the  additional  time  for  foreign  language 
translation  or  mail  submissions,  FDA 
has  not  increased  its  estimate  of  time 
(lists  for  f<ic  ilitK's  without  Internet 
ac;cess  and  staff  who  do  not  speak 
Fnglish. 

((Comment  174)  One  comment 
suggested  that  F'DA  ignores  the  effort 
that  will  be  rcHjuired  of  large  companies 
to  id»'ntif\-  all  of  the  manufacturing  and 
holding  facilities  covered  b\'  the 
registration  reijuuement  The  c:ommenl 
stated  that  one  large  supplier  might 
have  as  many  as  1,000  fac  ilities  that 
would  have  to  register 

(Response)  FDA  im  h;d>'(l  in  its  cost 
estimate  one  hour  of  research  time  for 
each  fac  ilitv  to  learn  about  the 
registration  reijuin'ments,  iiu  luding 
whether  it  neetis  to  lie  registered.  This 
time  ma\  not  he  used  b\  e.K  h  facility, 
but  by  the  firm  that  registers  all  its 
facilities.  Multifacility  firms  are  likelv  to 
require  less  time  on  a  per-facility  basis 
than  FD.'\  estim.ites    For  a  firm  with 
l,Ot)0  tacilities.  the  PRIA  estimated  the 
firm  would  speni  1 .000  hours  to  learn 
about  the  registration  re(}uirements, 
vvhic:h  is  [irobahU'  an  overestimate  of  the 
time  required  bv  the  firm,  as  a  large, 
multifacilitv  firm  should  h^arn  from 
experience  and  become  more  efficient  at 
registering  additional  fai  ilities. 

D,  Other  rofit^ 

(Comiiieiit  17ri)  Mam  ( (immenters 
were  concerned  about  potential  port 
delays  arising  tnnii  FI).\  s  failure  to 
proc:ess  registrations  in  a  timelv  manner. 
faciliti*!s  n(jt  being  aware  of  the 
registration  requirements  prior  to 
shipping  food  to  the  I  'iiited  .States,  or 
the  receiver  of  the  shipment  not  being 
aware  that  the  fortugn  facilitv  is  not 
registered.  Commenters  mentioned  costs 
associated  with  port  dela\s  inc  luding 
the  lost  value  of  perishable  goods, 
storage  costs,  and  the  netid  for  larg(?r 
inventories  for  domestic  facilities  that 
receive  imports. 

(Response)  FDA  considered 
qualitatively  in  tfie  PRIA  potential  costs 
associateci  with  port  delavs  due  to 
foreign  facalities  not  btung  .iware  of  the 
registration  re(|uirement  until  their 
shipment  reaches  the  port.  This 
included  costs  such  as  lost  value  of 
perishables   storage  costs,  and 
transac  tioii  i  usts  ( .ommenters  did  not 
provide  any  quantitative  data  about  the 
size  of  thf!se  costs.  Therefore.  FDA  has 
not  changed  its  estimate  of  port  delay 
costs. 


(Comment  1 76)  FDA  received  a 
number  of  comments  tfiat  FDA 
underestimated  the  cost  of  the  proposed 
rule,  because  it  failed  to  include  time  for 
facilities  to  write  and  submit  comments. 

(Response)  The  function  of  the 
Regulatory  Impact  Analysis  is  to 
measure  the  costs  and  benefits  of  the 
requirements  of  the  rule.  Submitting 
comments  is  part  of  the  rulemaking 
process,  not  a  requirement  of  the  rule. 
Therefore,  FDA  did  not  include  in  the 
PRIA  costs  associated  with  commenting 
on  the  proposed  rule. 

(Comment  177)  FDA  received 
comments  stating  that  registration 
would  require  changes  in  business 
activities  to  prevent  comingling  of 
product  or  coding  cm  product  to  reflect 
where  it  was  manufactured/processed, 
packed  and  held. 

(Response)  FDA  disagrees  with  this 
comment.  The  interim  final  rule 
requires  all  facilities  that  manufacture/ 
process,  pack,  or  hold  food  for 
consumption  in  the  United  States  to 
registt^r  with  FDA,  However,  the  interim 
final  rule  does  not  require  any 
additional  labeling  of  food  or  restriction 
of  comingling  of  product. 

(Comment  17B)  FDA  received 
comments  that  FDA  failed  to  include 
the  c;ost  to  fac:ilities  of  confirming  that 
trading  partners  are  registered. 

(Response)  FDA  did  not  explicitly 
include  this  cost  because  confirming 
registrations  of  trading  partners  is  not  a 
requirement  of  the  interim  final  rule. 
However,  FDA  did  inc:lude  higher  costs 
for  foreign  facilities  to  learn  about  the 
interim  final  rule  and  comply  with  the 
requirements,  and  this  includes  the 
higher  transac:tion  costs  for  foreign 
trading  partners.  These  costs  may  be 
borne  in  part  by  domestic  facilities  that 
inform  foreign  facilities  of  the 
r(>quirement  to  register. 

,T.  Alternative  Options 

In  the  PRIA.  FDA  considered  eight 
different  regulatory  options.  FDA 
received  many  c:omments  that  suggested 
adciitional  options.  Suggestions 
inc:luded  ac:cepting  multiple 
submissions  on  a  C^D-ROM.  deleting  the 
rec|uirt!ment  to  include  product 
categories,  different  requirements  for 
time  allowed  to  update  registrations, 
different  requirements  for  the  U.S. 
agent,  and  using  other  registration 
systems  to  gather  information  for  the 
FDA  facility  database. 

a.  Accept  CD-ROM  submissions. 

(Comment  179)  A  number  of 
comments  requested  that  FDA  accept 
multiple  registrations  on  a  single 
submission,  such  as  a  specially 
formatted  CD-ROM  with  the 
registrations  for  all  the  facilities  of  a 
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single  fijlB.  Comments  stated  that  this 
would  lower  the  burden  of  registration,*  ,i 
particularly  for  firms  with  many 
facilities,  and  would  improve  the 
accuracy  of  the  registrations. 

(Response)  The  interim  final  rule 
allows  the  submission  of  multiple 
registrations  on  a  single  CD-RC3M.  The 
registrant  must  use  a  specially  formatted 
CD-ROM  with  a  PDF  version  of  the 
registration  form.  The  registrant  then 
enters  the  facilities'  registration 
information  on  the  CD-ROM  and  mails 
the  CD-ROM  to  FDA.  FDA  will  process 
CD-ROM  submission,  along  with  paper 
submissions,  in  the  order  received.  CD- 
ROM  submissions  will  be  entered 
electronically  into  the  registration 
system.  This  option  will  result  in 
additional  costs  to  FDA  for  processing 
submissions  and  training  staff  to  process 
the  submissions.  FDA  estimates  it  will 
take  an  additional  100-150  hours  to 
develop  the  automated  workflow 
process  for  CD-ROM  submissions, 
integrate  the  process  into  the  existing 
process,  and  include  the  process  in  the 
testing  phases.  At  a  labor  cost  of  $100 
per  hour,  the  total  cost  for  the  process 
control  would  be  approximately  $10,000 
to  $15,000.  Additional  training  costs  for 
staff  processing  the  CD-ROM 
submissions  would  be  about  $8,000  to 
$10,500.  These  costs  are  incorporated 
into  the  total  FDA  cost  estimate. 

FDA  anticipates  that  this  option  will 
lower  costs  for  some  large,  multifacility 
firms.  Only  firms  that  can  lower  their 
costs  by  using  this  option  will  do  so. 
However,  FDA  does  not  quantitatively 
estimate  the  cost  savings. 

b.  Food  product  categories. 

FDA  proposed  to  require  the 
inclusion  of  food  product  categories  in 
the  registration  information.  Food 
product  categories  are  necessary  for 
FDA  to  communicate  direcUy  with 
subgroups  of  facilities  and  to  help  verify 
prior  notices  from  facilities  that  are 
subject  to  both  registration  and  the  prior 
notice  requirements.  FDA  estimated  that 
including  food  product  category 
information  in  the  registration  would 
increase  the  time  to  complete  each 
facility's  registration  by  15  minutes. 
Including  food  product  categories  in  the 
registration  form  also  increases  the 
number  of  updates  facilities  will  have  to 
submit  to  FDA. 

(Comment  180)  FDA  received 
numerous  comments  stating  that 
including  the  food  product  categories  as 
a  registration  requirement  would  add  to 
the  costs  of  the  rule,  wdthout  providing 
any  benefits.  Some  comments  stated 
that  the  additional  15  minutes  for 
facilities  to  include  food  product 
categories  underestimated  the  time 
needed  to  provide  this  information. 


Also,  large  facilities  may  manufacture/ 
^^process,  pack,  or  hold  thousands  of 
products  and  determining  the  food 
product  categories  for  all  these  products 
would  be  very  difficult. 

(Response)  In  responding  to  these 
comments,  FDA  breaks  the  comments 
into  three  categories:  (1)  The  time  to 
research  the  food  product  categories  for 
the  initial  registration,  (2)  the  effect  of 
including  food  product  categories  on  the 
frequency  of  updates,  and  (3)  the 
benefits  of  including  food  product 
categories.  FDA  addresses  the  impact  on 
updates  in  the  section  on  frequency  of 
updates,  and  addresses  the  last  category 
of  comments  in  the  benefits  section. 

FDA  does  not  agree  with  the 
comments  that  suggested  FDA 
underestimated  the  tirhe  to  include  food 
product  categories  as  a  registration 
element.  For  facilities  that  handle  many 
different  types  of  food,  such  as 
Wcirehouses  the  registration  form 
includes  a  "most/all  hiunan  food 
categories"  to  alleviate  the  burden  of 
providing  information  on  each  specific 
category  of  food  at  the  facility.  This  will 
allow  facilities  that  handle  a  large 
variety  of  foods  to  fill  out  the  food 
product  category  section  of  the  form 
very  quickly.  Also,  the  electronic 
registration  form  includes  extensive 
online  help,  with  descriptions  of  the 
food  product  categories  and  a  link  to  the 
FDA  product  code  builder,  which  will 
interactively  categorize  foods.  This  will 
simplify  identification  of  the 
appropriate  food  product  category'.  For 
example,  pudding  is  a  product  that 
some  may  believe  may  be  relatively 
difficult  to  categorize.  On  the 
registration  form,  it  may  be  unclear  to  a 
registrant  whether  pudding  should  be 
#  characterized  as  a  bakery  product/ 
dough/mix/icing  or  a  gelatin/reimet/ 
pudding  mix/pie  filling.  The  online 
registration  provides  a  link  to  the  FDA 
product  code  builder,  which  has  a 
search  function.  Searching  on 
''pudding"  gives  three  possible 
categories,  the  two  categories  already 
given  cmd  baby  food,  all  with  drop 
down  menus.  By  using  the  drop  down 
menus,  a  list  of  products  in  those 
categories  is  provided.  The  registrant 
can  then  find  its  product  in  the  drop 
down  menu.  Moreover,  most  products, 
such  as  alcoholic  drinks,  fruits, 
vegetables,  and  eggs,  can  simply  be 
characterized  by  reading  the  food 
product  categories. 

As  previously  mentioned,  most 
facilities  are  small  and  do  not  produce 
a  large  number  of  products.  Therefore, 
FDA  has  not  altered  its  15  minute 
estimate  of  the  time  to  fill  in  the  food 
product  categories. 

c.  Frequency  of  updates. 


The  proposed  rule  would  have 
required  registered  facilities  to  submit 
updates  or  cancellations  of  their 
registration  information  within  30  days 
of  a  change  in  information  previously 
submitted  to  FDA.  The  interim  final  rule 
changes  this  requirement  to  60  days. 
Facilities  that  close  or  transfer 
ownership  are  required  to  cancel  their 
registrations.  New  facilities  and 
facilities  that  change  ownership  must 
register.  Based  on  data  from  the  Small 
Business  Administration  (Ref.  17).  FDA 
estimated  that  10  percent  of  facilities 
will  cancel  registrations  and  10  percent 
of  facilities  have  to  submit  a  new 
registration  each  year.  FDA  also 
estimated  that  20  percent  of  facilities 
would  have  to  update  their  registrations 
each  year.  Updates  and  cancellations 
were  estimated  to  take  1  hour.  First-time 
registrations  in  subsequent  years  were 
estimated  to  be  as  costly  as  first-time 
registrations  in  the  first  year. 

(Comment  181)  FDA  received  many 
comments  about  how  often  facilities 
will  have  to  update  their  registrations. 
As  noted,  FDA  estimated  20  percent  of 
facilities  would  have  to  update  their 
registrations  each  year.  Comments 
provided  a  number  of  other  estimates  of 
how  frequently  updates  would  be 
required.  Multiple  comments  estimated 
that  50  percent  of  facilities  would  have 
to  update  their  registrations  each  year. 
Other  comments  did  not  provide  an 
estimate  of  how  often  updates  would  be 
required,  but  suggested  that  FDA  require 
annual  updates.  Others  commented  that 
facilities  would  have  to  update 
registration  information  many  times  a 
year.  Another  comment  did  not  provide 
an  alternative  estimate  of  the  frequency 
of  updates,  but  disagreed  with  the  20 
percent  per  year  estimate  provided  by 
FDA.  Various  comments  suggested  that 
the  most  frequently  changing 
components  of  the  registration  would  be 
the  name  of  the  emergency  contact  and. 
if  "trade  name"  were  defined  broadly,  it 
would  be  the  most  frequently  changing 
registration  information  element. 

Some  comments  suggested  including 
food  product  categories  in  the 
registration  would  lead  to  monthly 
registration  updates.  Comments  stated 
that  there  is  constant  fluctuation  in  the 
nature  of  products  produced  at  large 
facilities,  which  would  require  frequent 
updates.  One  comment  suggested  that 
one  in  four  large  facilities  that 
manufacture/process  food  would  have 
to  submit  updates  each  month. 
Comments  stated  that  the  cost  of 
maintaining  the  food  product  categories 
would  exceed  the  cost  of  the  initial 
registration. 

Comments  most  frequently  suggested 
that  FDA  require  updates  every  6  to  12 
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months  or  dnnu.ilK'   Hnwever.  somf 
comments  suggest  that  to  allow  update 
periods  longer  than  30  days  would 
rodu( f  the  usehdness  of  the  datahase. 

(Response)  As  stated  in  the 
definitions  section  of  this  rule,  trade 
names  mi'an  the  terms  under  whit:h  the 
facility  conducts  business,  or  additional 
names  bv  whu  h  the  i'acilitv  is  known 
Trade  names  are  terms  associated  w  ith 
the  facility,  as  opposed  to  br.ind  name3. 
which  are  terms  associated  with 
products^  Therefore,  cumments  that 
stated  that  names  associated  with 
products  change  frequently,  which 
would  result  in  the  need  for  frequent 
updates.  overestinMt*-  the  fre(juencv 
with  which  fa(  ihties  will  have  to  update 
their  registrations  because  brand  names 
are  not  included  as  an  element  of 
registration  FDA  has  also  removed  the 
requirement  that  dn  individual  be 
identified  as  the  emeruencv  contact, 
another  registration  element  that 
cominenters  mentioned  was  likely  to 
change  frequently 

FDA  does  not  agree  that  the  cost  of 
updates  resulting  from  changes  in 
product  lines  will  require  facilities  to 
submit  monthly  updates.  Some  types  of 
facilities,  such  as  warehouses  or 
wholesalers,  are  likely  to  select  the 
most/all  human  food  categor\'  due  to  the 
large  variety  of  products  handled  at  the 
fcK  ility  Manufacturers/processors  are 
the  most  likely  facilities  to  have 
frequent  changes  in  product  lines. 
However,  the  majority  of  these  facilities 
are  small.  The  18,259  manufacturers  in 
the  .Nonempioyer  Statistics  have  only  1 
employee,  and  due  to  their  small  size, 
should  not  ha\e  frequent  changes  in 
product  lines.  In  the  CBP  data.  80 
percent  of  the  21,149  manufacturers 
have  fewer  than  50  employees.  It  is 
unlikely  facilities  of  this  size  will 
produce  many  different  product  lines 
and  that  these  product  lines  will  change 
frequently  This  leaves  a  small  number, 
approximately  3.700  large 
manufacturers,  that  may  have  more 
frequent  changes  in  product  lines.  Also. 
the  product  categories  included  in  the 
registration  form  include  many 
individual  products:  thus,  a  product 
line  change  may  not  change  the  food 
product  category'.  For  example,  a  facility 
m.iv  change  pudding  flavors  or  the  level 
of  fat  in  the  pudding  without  changing 
food  product  categories. 

FDA  does  agree  with  the  comments 
that  the  frequency  of  updates  will  be 
greater  than  estimated  in  the  PRIA.  FDA 
ha  ;  re-estimated  the  frequency  with 
which  updates  will  occur  for  BO-dav 
updates  by  using  the  suggested 
frequency  of  updates  in  the  comments 
for  the  30-day  update  period.  For  large 
manufacturing/processing  facilities, 


FD.-\  has  used  the  estimate  provided  by 
some  commenters  that  one  in  four 
facilities  would  have  to  submit  an 
update  eai  h  month  with  a  3()-da\' 
update  period    Large  inanufacturing/ 
processing  fa(  ilities  would  then  submit 
two  updates  per  year  with  a  (iO-day 
update  period,  rather  than  3  times  per 
\e,ir  with  a  .t(i-day  update  period.  For 
other  ta(  ilities.  P"DA  has  used  the 
estimate  that  50  pen  ent  of  facilities 
would  have  to  update  each  \  ear  (or 
facilities  would  update  om.e  e\ery  2 
years)  with  a  30-day  update.  FDA 
assumes  tRat  the  number  of  updates  will 
still  he  mice  everv  2  vcars  with  a  60-day 
reciuirement  fur  updates   .A  weighted 
average  of  the  two  estimates  gi\es  55 
percent  of  facilities  updating  each  year, 
FDA  has  also  applied  this  estimate  for 
domestic  fa(  ilities  to  foreign  f.icilities 

FD.A  h.is  also  considered  an 
alternative  option  in  which  facilities  art 
required  to  update  their  registration 
within  a  year  of  a  t:hange.  FDA  assumes 
that  for  facilities  that  are  not  large 
manufacturers/processors,  updates  by 
50  percent  of  facilities  per  year  is 
equivalent  to  one  i:hange  everv  2  years. 
Under  this  approac  h.  the  fVequenc  v  of 
updates  for  facdities  that  are  not  large 
manufacturers/processors  wiuiid  still  be 
50  percent  of  facilities  each  \ car.  but  no 
updates  would  occur  in  the  first  year. 
Large  manufacturers/processors  would 
have  to  update  once  a  year,  with  no 
updates  the  first  year.  Without 
incorporating  zero  updates  in  the  first 
year,  adopting  this  option  would  gi\e  a 
weighted  average  of  51  peo  ent  of 
facilities  updating  each  \eai    Tn 
incorporate  the  lack  of  upd.ites  fur  the 
first  year,  we  inf:luded  zero  updates  for 
1  year  in  20  years  of  the  registration 
system.  This  lowers  the  average  for 
percent  of  facilities  submitting  ujKlates 
each  year  to  48  percent.  See  tables  1 1 
and  12  of  this  document  for  cost 
estimates  for  these  options. 

FDA  also  considers  an  option  in 
which  facilities  are  not  required  (o 
include  food  product  categories  in  their 
registrations.  FDA  estimates  that  it 
would  take  only  45  minutes  to  fill  out 
and  certify  the  registration  form  and  that 
50  percent  of  all  facilities  would  have 
changes  in  their  registration  information 
each  year. 

Comments  received  iii  response  to  the 
proposed  rule  assumed  that  changes  in 
optional  elements  wmilil  result  in 
updates.  In  the  interim  tinal  rule,  FDA 
does  not  require  a  fac  ilitv  to  update  its 
registration  when  changes  occur  in 
optional  items.  FD.-\  docs  not  have 
information  to  adjust  the  estimates  ot 
frequency  of  update  in  response  to 
changes  in  optional  information 
However,  FDA  does  believe  tli.it  tin- 


estimate  of  frequency  of  updates  is  an 
overestimate,  as  it  is  based  on  changes 
in  both  optional  and  required 
information. 

d.  i  '.S.  uge/U 

The  Bioterrorism  Act  and  the  interim 
final  rule  require  that  all  foreign 
facilities  required  to  register  have  a  U.S. 
agent.  The  interim  final  rule  requires  the 
U.S.  agent  to  be  a  person  residing  or 
maintaining  a  place  of  business  in  the 
United  States,  whom  the  owner, 
operator,  or  agent  in  charge  of  a  foreign 
facility  designates  as  its  agent.  FDA  will 
recognize  only  one  U.S.  agent  for 
purposes  of  registration  per  foreign 
facility.  Th(=  I'.S.  agent  acts  as  a 
communications  link  between  FDA  and 
the  facility  and  FDA  considers 
providing  information  to  the  U.S.  agent 
the  same  as  providing  information 
directly  to  the  foreign  facility.  A  U.S. 
agent  may  submit  a  registration  to  FDA, 
if  the  owner,  operator,  or  agent  in  charge 
of  the  foreign  fac:ility  authorizes  the  U.S. 
agent  (if  an  individual)  to  register  on 
behalf  of  the  owner,  operator,  or  agent 
in  charge  of  the  facility. 

US.  Agent  .Xssumptions 

In  the  PRIA.  FDA  assumed,  based  on 
preliminary  comments,  that  some 
foreign  facilities  already  have  a  U.S. 
representati\e  that  can  function  as  a 
L  S.  agent.  The  U.S,  representative  may 
he  a  business  partner,  broker,  U.S. 
Iaw\er,  or  parent  company.  FDA 
assumes  that  the  likelihood  that  a 
foreign  facility  has  an  existing  I'.S. 
agent  is  related  directly  to  the  quantity 
of  product  the  foreign  facility  e.xports  to 
the  Linited  States. 

FDA  used  data  from  OASIS  on  the 
average  number  of  line  entries  and  the 
average  number  of  manufacturers  by 
(  ountr\'  and  [iroduct  code  to  estimate 
the  number  of  line  entric-s  for  foreign 
manufacturers  (Ref  2).  .\  shortcoming  of 
these  data  is  that  entries  a-'e  by  product 
code,  thus,  manufacturers  that  are 
exporting  products  in  more  than  one 
p'rodui  t  coiie  are  in  the  count  of 
manufacturers  for  every  producit  code  in 
which  they  export.  The  OASIS  data 
consecjuently  hj\e  approximateh  twice 
as  many  manufacturers  as  actually  exist. 
To  adjust  for  this  double-counting,  FDA 
assumed  the  average  foreign 
manufacturer  exports  in  two  produ(  t 
categories.  To  fincJ  an  approximate 
number  of  line  entries  per  manufacturer, 
FDA  di\'ided  the  total  number  of 
manufacturers  into  the  total  number  of 
line  entries  for  each  country  and 
applied  the  average  number  of  line 
(mtries  {)er  manufaiturer  to  all  the 
maruifac:turers  from  that  country.  This 
nn^thod  will  underestimate  the  number 
of  very  small  and  very  large 
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manufacturers,  because  it  removes  the 
variation  in  number  of  line  entries 
exported  from  countries  with  a  large 
number  of  manufacturers  exporting  to 
the  United  States. 

To  estimate  the  number  of  foreign 
facilities  that  would  have  to  hire  a  U.S. 
agent,  FDA  assumed  that  foreign 
facilities  that  export  more  than  80  line 
entries  each  year  into  the  United  States, 
or  10  percent  of  foreign  manufacturers, 
already  have  a  U.S.  representative  who 
can  function  as  a  U.S.  agent.  FDA 
acknowledges  that  this  is  an  uncertain 
estimate;  the  true  number  of  facilities 
that  have  an  existing  business 
representative  that  would  be  willing  to 
serve  as  their  U.S.  agent  may  be  much 
higher.  FDA  will  test  the  impact  of 
overall  U.S.  agent  costs  under  different 
assumptions. 

For  foreign  facilities  that  do  not  have 
an  existing  business  representative 
willing  to  act  as  their  U.S.  agent  for  little 
or  no  extra  cost  to  the  U.S.  agent  or 
facility,  FDA  estimated  it  would  take 
between  5  and  15  hours  to  hire  a  U.S. 
agent,  depending  on  whether  the  facility 
had  Internet  access  and  its  personnel 
were  fluent  in  English.  Additionally, 
FDA  estimated  an  annual  U.S.  agent  fee 
of  $1 ,000  per  year,  based  on  estimates 
of  agent  fees  provided  by  U.S.  agents  for 
other  FDA-regulated  products.  This 
estimate  of  the  U.S.  agent  fee 
contemplates  that  the  U.S.  agent  will 
register  the  foreign  facility.  If  the  foreign 
facility  chooses  to  register  on  its  own 
behalf,  the  U.S.  agent  fee  may  be  lower; 
however,  the  facility  itself  will  have 
higher  costs  associated  with  registering. 
These  costs  include  time  to  enter  the 
registration  information,  translate  the 
registration  information  if  the  facility  is 
not  fluent  in  English,  and  additional 
time  for  mailing  a  postal  registration  if 
the  facility  does  not  have  Internet 
access. 

FDA  acknowledges  that  these 
assumptions  are  uncertain.  Accordingly, 


as  explained  more  fully  in  the  following 
paragraphs,  FDA  provides  alternative 
assumptions  regarding  U.S.  agent  fees. 
based  on  U.S.  agents  currently 
proffering  their  services  as  U.S.  agents 
for  the  purposes  of  the  Bioterrorism  Act. 
In  general,  current  prices  for  other  U.S. 
agent  activities  (such  as  serving  as  a 
U.S.  agent  for  drug  or  device  foreign 
establishments)  and  published  prices  for 
an  emerging  market  may  not  be  precise 
predictors  of  the  actual  prices  charged 
for  this  service. 

FDA  also  assumed  that  the  16  percent 
of  manufacturers  that  are  exporting  10 
or  fewer  line  entries  to  the  United  States 
would  stop  exporting  to  the  United 
States,  rather  than  incur  the  expense  of 
registering,  hiring  a  U.S.  agent,  and 
providing  prior  notice  under  21  CFR 
part  1.  subpart  I.  FDA  includes  the  effect 
of  prior  notice  on  foreign  facilities 
ceasing  trade  with  the  United  States, 
because  both  will  represent  an  increase 
in  the  cost  of  importing  to  the  United 
States.  FDA  is  unable  to  separate  the 
effects  on  foreign  facilities  ceasing  to 
export  to  the  United  States  and  so 
considers  them  both  here.  These 
estimates  are  also  uncertain  as  the  value 
of  and  the  return  on  food  shipments  are 
variable  and  the  cost  for  an  individual 
food  facility  to  comply  with  the 
Bioterrorism  Act  regulations  is 
uncertain.  Some  facilities  may  ship  ver\- 
few  shipments  to  the  United  States  each 
year,  but  may  earn  a  very  high  return: 
these  facilities  will  likely  continue  to 
export  to  the  United  States.  Conversely, 
some  facilities  may  ship  many,  low 
value,  low  return  shipments  to  the 
United  States  and  may  stop  exporting  to 
the  United  States  as  a  result  of  the 
regulations  under  the  Bioterrorism  Act. 
Foreign  facilities  may  also  have  existing 
business  relationships  with  facilities  in 
the  United  States.  If  a  domestic  facility 
is  willing  to  absorb  the  cost  of 
registering  and  providing  U.S.  agent 


services  to  a  ioreign  facility,  the  facility 
may  continue  to  export  to  the  United 
States.  In  the  proposed  rule.  FDA 
requested  comments  on  these 
assumptions.  No  comments  provided 
quantitative  estimates  of  the  number  of 
facilities  that  would  stop  exporting  or 
that  already  have  U.S.  agents.  These 
estimates  are  uncertain,  as  the  value  of 
and  the  return  on  food  shipments  are 
variable  and  the  cost  for  an  individual 
facility  to  comply  with  the  Bioterrorism 
Act  regulations  is  uncertain.  Some 
facilities  may  ship  ver\-  few  shipments 
to  the  United  States  each  year,  but  may 
earn  a  very  high  return;  these  facilities 
will  likely  continue  to  export  to  the 
United  States.  Conversely,  some 
facilities  may  ship  many,  low  value,  low 
return  shipments  to  the  United  States 
and  stop  exporting  to  the  United  States 
as  a  result  of  the  regulations  under  the 
Bioterrorism  Act.  In  the  proposed  rule. 
FDA  requested  comments  on  these 
assumptions.  No  comments  provided 
quantitative  estimates  of  the  number  of 
facilities  that  would  stop  exporting  or 
that  already  have  U.S.  agents.  Table  8 
presents  average  numbers  of  line  entries 
and  the  percent  of  foreign 
manufacturers  that  export  that  number. 

If  16  percent  of  foreign 
manufacturers/processors  do  choose  to 
cease  exporting  to  the  United  States,  the 
total  effect  on  trade  will  be  much 
smaller  than  16  percent.  The  facilities 
projected  to  cease  exporting  to  the 
United  States  represent  a  small  fraction 
of  total  trade.  The  16  percent  of  facilities 
represents  approximately  20,000 
facilities  exporting  between  1  and  10 
line  entries  to  the  United  States  each 
vear.  If.  on  average,  each  would  have 
e.xported  5  line  entries,  the  total  number 
of  line  entries  affected  would  be 
approximately  lOO.OOO.  which  is  less 
than  2  percent  of  all  lines. 
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Table  8.— Average  number  of  line  entrie.s  from  foreign  manufacturers 


Average  number  of       Percent  of  total  number  of 
line  entnes                  foreign  manufacturers 

Cumulative  percent  of 
manufacturers 

MO 

1                                        15.81 

15.81 

11-20 

25.43 

41.24 

21-40 

32.27 

73.51 

41-60 

7.30 

80.81 

61-80 

5.88 

86.69 

81-lOq                                           3.64 

90.33 

101-120                                           1.78 

92.11 

121-140                                           0.72 

92.83 

141-160i                                           1.59 

94.42 

161-18q                              ~             0.48 

94.90 

181-20(^                                           0.831 

95.73 

>200                                           4.271 

100.00 

BILLING  CODE  4160-01 -C 

(Ck)mmi'nt  IHJ    FD.A  received  inaii\ 
comments  nn  re(|uiring  V  S,  agents  !nr 
foreii^n  fa(:illtH'^  requirpci  to  register 
with  FDA  (Comments  centered  around 
f've  issues:  (1)  The  role  nf  the  U.S. 
aijent.  (2)  the  cost  of  a  U.S.  agent,  (3) 
facilities  choosing  to  cease  exporting  to 
the  United  States.  (4)  alternatives 
suggested  to  the  proposed  U.S.  agent 
requirements,  and  (5!  the  benefits  of 
requiring  a  U.S.  agent  The  benefits  of  .i 
U.S.  agent  are  addressed  in  the  benefits 
section  V'l.C  of  this  document;  the 
remaining  ctimments  are  summarized 
and  responded  to  in  the  following 
paragraphs. 

Many  comments  werf  unclear  about 
the  role  of  the  U.S  agent.  .•\  common 
misperception  was  that  the  U.S.  agent 
must  be  the  importer  or  broker  the 
facility  works  with  and  that  the  facilitv 
would  not  be  able  to  import  through 
other  brokers.  Another  common 
misperception  was  that  the  US  agent 


was  n  (luiri'ii  to  have  information  about 
all  the  food  products  the  facilitv  exports 
to  the  United  States. 

(Kespon>e)  l-'O.A  believes  that  manv 
foreign  entities  did  luit  correctly 
understand  the  role  ot  the  I    S.  agent 
and  how  ii.trrow  are  the  U.S.  agent's 
responsibilities  The  U.S.  agent  mav  be 
an  ini[)orter  or  tiroker  if  the  fac:ilitv 
chooses;  however,  the  only  requirement 
fi)r  .i  U.S.  agent  in  the  [)roposed  and 
interim  final  rule  is  that  the  U.S.  agent 
reside  or  maintain  a  place  of  business  in 
the  United  States.  In  this  rulemaking, 
FDA  does  nut  place  anv  new  restrictions 
on  foreign  facilities  using  import 
brokers,  whic  h  mav  have  been  the 
source  of  some  of  the  c:onfusion 
regarding  the  true  impact  of  the  agent 
recjuirement  The  U.S.  agent  is  also  not 
expet  ted  to  have  information  about  all 
the  stiipments  a  facilitv  sends  to  the 
United  States.  The  U.S.  agent's 
respcmsibilitv  is  to  be  able  to  contact  the 
fa(  ilitv  and  [)ass  an  information  from 


FDA  in  both  emergencies  and  routine 
operations.  A  U.S.  agent  may  also 
register  with  FDA  on  behalf  of  the 
facility,  if  the  facilitv  so  chooses.  The 
U.S.  agent  is  considered  to  be  the 
facility's  emergency  contact,  unless  the 
facility  designates  an  alternative  contact 
in  accordance  with  ^  1.233(e). 
Therefore.  FDA  does  not  include  any 
costs  due  to  changes  in  business 
practices,  such  as  using  a  single  broker. 

(Comment  183)  FDA  also  received 
comments  about  costs  of  the  U.S.  agent. 
CJne  comment  states  that  the  costs  of 
requiring  a  U.S.  agent  were 
underestimated  by  a  factor  of  5  to  10. 
However,  this  comment  provides  no 
basis  for  this  cost  estimate.  Many 
comments  also  state  that  most  facilities 
do  not  already  have  a  U.S.  agent  and 
would  incur  costs  to  procure  a  U.S. 
agent.  Finally,  some  comments  state  that 
FDA  should  include  the  cost  of  a  legal 
agreement  between  the  foreign  facility 
and  the  U.S.  agent. 
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(Response)  FDA  does  not  require  a 
legal  agreement  between  the  U.S.  agent 
and  the  foreign  facility,  but  the  " 
estimated  total  cost  for  foreign  facilities 
does  include  the  costs  of  finding  and 
hiring  a  U.S.  agent. 

FDA  agrees  that  many  facilities  do  not 
already  have  a  U.S.  agent.  In  the  PRIA. 
FDA  estimated  that  more  than  90 
percent  of  foreign  facilities  do  not 
currently  have  a  U.S.  agent.  Again,  if 
more  than  10  percent  of  foreign  food 
facilities  already  have  a  relationship  to 
a  domestic  entity  that  could  serve  as  an 
equivalent  to  the  role  of  the  U.S.  agent 
as  required  in  this  interim  final  rule,  the 
impact  of  this  rulemaking  would  be 
lower.  FDA  tests  the  sensitivity  of  this 
estimate  in  the  following  paragraphs. 

In  the  PRIA,  FDA  estimated  that 
foreign  facilities  currently  without  a 
U.S.  agent  would  require  5  tol5  hours 
to  find  an  agent  and  would  pay  an 
annual  fee  of  SI, 000.  FDA's  estimate  of 
the  U.S.  agent  fee  was  based  on  the  fees 
charged  by  U.S.  agents  for  other  FDA 
regulated  products  with  similar 
responsibilities  to  those  required  in  the 
proposed  rule.  Therefore,  given  the 
foundation  for  the  fees  cited  in  the  PRIA 
and  the  lack  of  evidence  for  higher  fees, 
FDA  does  not  increase  its  estimate  of 
the  U.S.  agent  fee. 

No  comments  suggested  that  FDA 
overestimated  the  fee  that  would  be 
charged  by  a  U.S.  agent.  The  SI, 000  fee 
estimated  in  the  proposed  rule  was  an 
estimate  of  an  average  fee  for  a  U.S. 
agent  under  other  FDA  regulations, 
based  on  fees  quoted  over  the  phone 
and  Internet  advertisements.  However, 
since  publication  of  the  proposed  rule, 
a  number  of  companies  have  begun 
Internet  advertising  of  their  services  as 
a  U.S.  agent  for  foreign  food  facilities 
that  are  required  to  register  with  FDA. 
These  companies  specif)'  a  range  of 
costs,  some  with  discounts  for  multiple 
facilities  under  the  same  ownership  or 
foes  that  are  a  function  of  the  number 
of  shipments  each  year  or  additional 
fees  for  registration  updates.  Based  on 
the  requirements  in  the  proposed  rule, 
the  lowest  fee  quoted  was  $399  for 
representation  by  a  U.S.  agent  for  1  year; 
other  U.S.  agents  charged  initial  fees 
between  S599  and  $1,400  (Ref.  18). 
Many  of  the  U.S.  agents  intend  to  charge 
fees  for  additional  registration-related 
services,  such  as  registration  updates  or 
cancellations.  Based  on  these  new 
estimates  of  fees.  FDA  believes  that 
$1,000  still  represents  a  reasonable 
estimate  of  a  U.S.  agent  fee.  Ultimately, 
the  fee  that  a  foreign  facility  will  pay  to 
hire  and  retain  a  U.S.  agent  will  be  a 
function  of  several  factors;  whether  the 
facilitv  has  Internet  access,  whether  its 


employees  are  fluent  in  English, 
whether  it  has  existing  relationships 
with  potential  U.S.  agents,  and 
individual  facility  preferences. 

Sensitivity  Analyses 

Many  facilities  v.'ill  choose  lower- 
priced  U.S.  agents;  therefore.  FDA 
presents  an  estimate  of  the  cost  of  the 
rule  with  a  U.S.  agent  fee  of  $700.  In 
this  situation,  the  total  first  year  cost  for 
foreign  facilities  would  be  S247.6 
million  and  annual  costs  would  be 
$164.5  million.  In  addition,  the  assumed 
number  of  entities  that  would  no  longer 
export  to  the  United  States  would  fall 
under  this  scenario;  if  U.S.  agent  costs 
are  lower,  it  would  continue  to  make 
economic  sense  for  a  larger  number  of 
foreign  facilities  to  continue  importing 
into  the  United  States.  FDA  does  not 
provide  an  estimate  of  the  decrease  in 
the  number  of  facilities  that  will  cease 
exporting  to  the  United  States. 

FDA  also  considers  a  higher  U.S. 
agent  cost  of  $1 ,200.  This  represents  the 
higher  range  of  Internet  estimates; 
however,  fees  offered  by  facilities  over 
the  Internet  may  not  represent  the  full 
range  of  U.S.  agent  fees.  Also,  foreign 
facilities  that  do  not  have  Internet 
access  or  are  not  fluent  in  the  languages 
commonly  used  in  trade  may  face 
higher  fees.  This  gives  a  first  year  cost 
of  $345.0  million  and  annual  costs  of 
$271.7  million. 

As  discussed  previously,  the 
assumption  that  10  percent  of  foreign 
facilities  have  an  existing  relationship 
that  is  equivalent  to  a  U.S.  agent  is 
uncertain.  FDA  considers  as  an 
alternative  assumption  that  those 
facilities  that  export  40  or  more  line 
entries  per  year,  or  26  percent  of 
facilities,  already  have  a  business 
partner  in  the  United  States  that  ser\es 
the  function  of  a  U.S.  agent  and  the 
foreign  facility  will  only  incur  the  costs 
of  registering.  This  lowers  that  cost  to 
foreign  facilities  to  $283. 9  million  in  the 
first  year  and  $209.7  in  future  years. 

Alternatively,  FDA  considers  that 
only  facilities  that  export  more  than  1 20 
line  entries  per  year,  or  8  percent  of 
facilities  have  a  U.S.  business  partner 
that  will  fulfill  role  of  the  U.S.  agent. 
This  will  increase  the  cost  to  foreign 
facilities  to  $308.8  million  in  the  first 
year  and  $231.2  million,  annually. 

Given  the  uncertainty  surrounding  the 
percent  of  facilities  that  will  stop 
exporting  to  the  United  States.  FDA  also 
considers  two  alternative  options.  Eight 
percent  stop  exporting  and  24  percent 
stop  exporting.  If  eight  percent  of 
foreign  facilities  that  ship  very  small 
numbers  of  line  entries  to  the  United 
States  each  year  stop  exporting  to  the 


United  States,  then  the  quantified  cost 
of  the  interim  final  rule  will  increase  to 
$320.4  million  per  year  and  $239.4 
million  in  subsequent  years.  However, 
this  estimate  does  not  account  for  a 
decrease  in  the  nonquantified  costs. 
Foreign  facilities  that  stop  exporting  to 
the  United  States  due  to  the 
Bioterrorism  Act  regulations  will  f-arn 
lower  returns  on  their  product  because 
they  will  shift  to  a  market  with  a  lower 
return.  Additionally,  domestic  facilities 
that  receive  product  from  these  facilities 
will  nut  incur  costs  to  find  new 
suppliers.  Alternatively,  if  facilities  that 
ship  20  or  fewer  line  entries  per  year  to 
the  United  States,  or  24  percent  of 
facilities,  stop  exporting,  the  quantified 
costs  will  decrease  to  $291.7  million  in 
the  first  year  and  $218.2  million  in 
subsequent  years.  However,  the  increase 
in  nonquantified  costs  will  offset  these 
cost  savings. 

FDA  considers  the  total  cost  for 
foreign  facilities  under  the  combination 
of  lowest  and  highest  cost  alternatives. 
The  lowest  cost  combination  gives  a 
total  cost  of  $220.5  million  for  the  first 
vear  and  $144.6  million  in  subsequent 
years.  The  highest  cost  combination 
gives  a  total  cost  of  $364.6  million  in  the 
first  year  and  $267. 4  million  annually. 

Distribution  of  Costs 

FDA  has  chosen  to  use  the  facility  as 
its  unit  of  analysis  for  two  reasons:  (1) 
The  Bioterrorism  Act  requires 
registration  on  a  facility  basis,  and  (2) 
most  information  available  to  FDA  is  at 
the  facility  level.  For  these  reasons, 
costs  are  reported  as  average  per  facility 
costs  and  total  costs  for  facilities. 
However.  FDA  expects  that  all  of  the 
costs  will  not  be  borne  by  the  facilities. 
Economic  theory  shows  that,  in  the  case 
of  new  costs,  a  portion  of  the  costs  will 
be  borne  by  the  producer  and  a  portion 
by  the  consumer.  In  this  case,  the  costs 
may  be  spread  among  the  foreign 
facility,  importers,  exporters,  domestic 
food  producers  and  distributors,  and 
consumers.  However  the  costs  are 
distributed,  the  total  social  cost  of  the 
rule  will  be  unchanged.  Although  the 
disL"ibution  of  these  costs  is  uncertain, 
the  total  cost  of  submitting  a  facility's 
registration  and  U.S.  agent  services  are 
both  costs  of  the  requirements  of  this 
interim  final  rule  for  foreign  facilities. 
FDA  requests  comments  on  the 
distribution  of  costs  between  submitting 
registrations  and  other  services  offered 
by  the  U.S.  agent  and  comments  on  the 
overall  cost  of  hiring  and  retaining  a 
U.S.  agent  and  tlie  assumptions 
underlying  FDA"s  estimates  of  these 
costs. 
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Table  9. --Sensitivity  analysis  of  foreign  facility  costs  (in  millions) 


Alternative  U.S.  aeent  costs 

First  vear  costs 

Annual  costs 

Baseline  estimate 

$306.0 

!                     $228.8 

U.S.  agent  fee  of  $700 

S247.6 

$164.5 

U.S.  agent  fee  of  SI  200 

$345.0 

$271.7 

26°o  already  have  a  U.S.  agent 

$283.9 

$209.7 

10%  already  have  a  U.S.  agent 

$310.2 

$232.4 

S%  already  have  a  U.S.  agent 

$308.8 

$231.2 

8%  stop  exporting 

$320.4 

$239.4 

24%  stop  exporting 

$291.7 

$218.2 

Lowest  estimate 

$220.5 

$144.6 

Highest  estimate 

$364.6 

$267.4 

(Comment  184)  Several  comments 
predict  that  some  foreign  facilities 
would  cease  exportmg  to  the  Uniteri 
States  due  to  the  cost  of  procuring  a  I'  S 
agent.  Com.ments  mention  this  as  a  cost 
to  both  foreign  facilities  and  domestic 
facilities.  For  foreign  farilities  that  ship 
small  quantities  to  the  I'nited  States, 
some  comments  assert  that  the  cost  of  a 
U.S.  agent  could  exceed  the  profits  from 
shipping  to  the  I'nited  States.  For  these 
facilities,  it  would  make  economic  sense 
to  stop  exporting  to  the  United  States 
Other  comments  assert  that  some 
domestic  facilities.  particularK'  small 
businesses,  might  lose  important 
suppliers.  These  comments  state  that 
the  loss  of  foreign  suppliers  f:ould  ha\e 
a  signific:ant  negative  impact  on  their 
businesses.  FDA  also  received 
comments  on  the  effect  of  requiring  a 
U.S.  agent  on  domestic  small 
businesses. 

(Response)  FD.\  agrees  that  some 
foreign  facilities  may  choose  to  stop 
exporting  to  the  l/nited  States  because 
the  cost  of  registering  and  procuring  a 
IS.  agent  will  exceed  the  benefits  to 
the  facility  of  exportint;  food  to  the 
United  States.  As  nu'iitioned  previously, 
the  number  of  foreign  facilities  that  will 
choose  to  stop  exporting  to  the  United 
States  is  uncertain,  as  it  will  depend  on 
the  cost  of  registration  for  the  individual 
facility  and  the  return  on  the  shipment 
in  the  I'nited  States  versus  its  return  in 
other  markets.  No  comments  provided 
anv  quantitative  estimates  f)f  the 
number  rjf  facilities  that  would  stop 
exporting  to  the  I.^nited  States.  These 
costs  were  included  qualitativelv  in  the 
PRI.\.  The  effect  of  requiring  a  l.i.S. 
agent  tm  domestic  small  businesses  will 
be  considered  in  the  Regulatory 
Flexibilit\  Analysis. 


(Comment  18.5)  Several  alternatives  to 
the  proposed  requirement  for  a  U.S. 
agent  are  suggested  by  commenters. 
iiK  hiding  milking  the  U.S.  agent 
re(juirement  optional,  requiring  a  U..S. 
agent  t)nlv  if  the  facility  does  not  have 
an  e-mail  contact,  and  requiring  that  the 
L'.S.  agent  reside  or  maintain  a  jdace  of 
business  in  North  America. 

(Response)  FDA  is  constrained  by  the 
Bioterrorism  Act.  which  requires  all 
foreign  facilities  subject  to  this  rule  to 
have  a  U.S.  agent.  Also,  FDA  believes 
that  the  statute  requires  that  the  U.S. 
agent  reside  or  maintain  a  place  of 
bu.Miiess  in  the  U.S.  prop(!r,  not  North 
.•\merica  generally.  Therefore,  choosing 
not  to  require  a  U.S.  agent  or  ha\ing  the 
perst)n  reside  or  maintain  a  place  of 
business  outside  the  United  States  is  not 
c:onsistent  with  congressifmal  intent. 
However,  while  not  a  leg.illy  available 
option.  F'DA  does  provide  an  estimate  of 
the  cost  for  an  optiim  in  which  a  U.S. 
agent  is  not  required. 

e.  Dupluiitf  rtuiuirfiufnts  with  other 
licvnaina;  or  rri^istenng  ciuthontws. 

(Comment  18B)  FDA  received  many 
conuiu'nts  that  the  registration 
requirement  duplic.ites  otfier 
registration  requirements  Im  FDA,  other 
l*..S.  goviTiiment  agen(  ics.  other 
governments,  and  State  and  local 
authorities.  These  comments  suggest 
that  FDA  obtain  the  registraticm 
information  from  these  other  authorities 
rathiT  than  re(|uire  an  additional 
registration.  Specific  registration 
requirements  mentioned  by  commenters 
iiK  liided  FDA  low  a(  id  canned  foods. 
iD.\  feed  manulai  turers.  FD.A  seafood 
Hazard  Analysis  and  Oitical  C;ontrol 
Point  importers.  TIB,  EPA,  USDA, 
Australia,  Iceland.  New  Zealand,  Chile, 
C;.il.fnrnia.  and  FIRMS, 


(Response)  FDA  has  determined  that 
it  is  most  cost-effectiv'e  for  FDA  to 
require  registration  by  all  affected 
facilities  under  this  rule.  Using  data 
from  other  registration  systems  would 
be  cost-effective,  if  FDA  could  collect 
the  data  from  other  systems  at  a  total 
lower  cost,  to  both  facilities  and  FDA. 
than  original  collection  of  the  data.  For 
FDA  to  use  another  regulatory  agency's 
registration  system.  FDA  needs  to:  (1)  Be 
able  to  get  the  data  from  the  other 
agency;  (2)  capture  all  of  the  required 
information;  (3)  avoid  duplicate 
registrations;  (4)  verify  that  the  data  are 
correct:  (5)  update  the  registration  in  a 
timely  manner;  and  (6)  issue  a  new 
registration  number  and  confirmation  to 
the  registered  facility. 

Using  other  registration  systems 
would  likely  increase  costs  for  FDA  to 
get  the  data  from  the  other  system.  This 
would  require  interagency  cooperation 
and  compatibility  of  IT  systems  by  the 
statutory  deadline  of  December  12. 
2003.  In  addition  to  creating  the  existing 
IT  system,  FDA  would  have  to  develop 
the  ability  to  accept  large  transfers  of 
data  from  other  systems.  Additionally, 
accepting  data  from  other  registration 
systems  will  require  facilities  to  provide 
any  data  elements  not  included  in  those 
registration  systems  to  FDA  separately, 
which  will  also  result  in  higher  costs  for 
FDA. 

Using  other  registration  systems 
would  not  lower  the  cost  of  registration 
for  covered  facilities.  Even  if  another 
registration  system  is  used,  facilities 
will  still  incur  research  costs  to  learn 
about  the  registration  requirements  to 
determine  whether  they  need  to  register 
or  if  they  had  already  fulfilled  the 
requirements,  so  research  costs  for 
facilities  will  be  unchanged  under  both 
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systems.  Costs  for  submitting  the  data 
will  be  different  if  other  registration 
systems  are  used.  For  the  costs  of 
accepting  duplicate  registrations  to  be 
lower  for  facilities,  the  alternate 
registration  system  must  include  all  the 
data  elements  required  by  the  FDA 
registration.  The  system  that  initially 
seemed  most  likely  to  match  FDA's 
requirements  and  most  frequently 
mentioned  in  comments  involved  the 
permit  requirements  applicable  to  the 
alcohol  beverage  industry  under  laws 
enforced  by  TTB.  FDA  met  with  TTB  to 
determine  whether  it  was  feasible  to  use 
TTBs  basic  permit  system.  FDA  and 
TTB  determined  that  TTB's  regulations 
do  not  apply  to  all  facilities  required  to 
register  under  this  interim  final  rule.  For 
example,  the  laws  administered  by  TTB 
do  not  require  foreign  alcohol  beverage 
producers  to  obtain  permits,  unless  they 
are  also  engaged  in  the  business  of 
importing  alcohol  beverages  into  the 
U.S.  FDA  and  TTB  also  determined  that 
several  of  the  required  data  elements  for 
FDA  registration  are  not  mandatory 
information  for  alcohol  beverage 
permittees,  including  some  of  the 
emergency  contact  information  required 
bv  this  interim  final  rule.  Accordingly, 
even  facilities  with  TTB  permits  would 
still  have  to  file  immediately  a 

I 
Table  10.--FDA  Costs 


registration  update  with  FDA  to  provide 
missing  data  elements.  FDA  concluded 
that  accepting  registrations  in 
alternative  registration  systems  would 
not  lower  costs  for  facilities.  If  accepting 
registrations  does  not  lower  costs  for 
FDA  or  for  facilities,  it  is  not  a  cost- 
effective  alternative. 

FDA  assumes  that  if  original  data 
collection  is  not  cost-effective  for 
domestic  facilities,  it  will  be  less  cost- 
effective  for  foreign  facilities,  because 
foreign  facilities  will  still  have  to  obtain 
a  U.S.  agent  and  submit  to  FDA  the 
information  for  their  U.S.  agent. 

f.  FDA  costs. 

FDA  costs  include  creating  and 
maintaining  a  database,  processing 
paper  submissions,  and  sending  an 
annual  mailing  to  registrants. 
Developing  and  maintaining  a  database 
includes  automatically  entering 
registrations  into  the  database  that 
arrive  electronically  and  sending  an 
electronic  receipt  and  facility 
registration  number  back  to  the 
registrant.  FDA  estimates  that  four  full- 
time  equivalent  employees  (FTEs)  will 
be  needed  to  oversee  the  database. 
Additionally,  paper  submissions  [i.e. 
those  received  by  mail,  fax.  or  on  CD- 
ROM)  will  have  to  be  entered  manually. 
Costs  are  presented  for  the  first  5  years 


of  the  system  in  table  9  of  this 
document.  Annual  costs  are  discounted 
at  7  and  3  percent.  No  comments  were 
received  on  FDA's  cost  estimates  in  the 
PRIA.  However,  cost  numbers  were 
revised  based  on  new  iniormation 
obtained  by  FDA. 

Tables  10  through  12  provide  details 
of  the  components  of  total  costs  for 
FDA,  domestic  facilities,  and  foreign 
facilities.  Portables  11  and  12,  FDA 
provides  the  estimate  of  the  costs  from 
the  PRIA,  and  from  4  options;  the 
interim  final  rule,  the  interim  final  rule 
with  longer  updates,  the  interim  final 
rule  without  product  categories,  and  the 
interim  final  rule  with  no  U.S.  agent 
requirement.  Details  of  the  costs  that 
have  not  changed  in  response  to 
comments  may  be  found  in  the 
proposed  rule.  Tables  13  and  14 
summarize  the  total  costs  over  the  first 
four  years  and  provide  a  present  value 
for  a  20  year  horizon  for  a  7  percent  and 
3  percent  discount  rate,  respectively. 
FDA  acknowledges  uncertainty  in  these 
estimates;  please  see  the  proposed  rule 
for  a  fuller  discussion  of  all  sources  of 
uncertainty,  and  the  discussion  and 
sensitivitv  analysis  under  comment  192 
regarding  the  uncertainty  of  the  U.S. 
agent  estimate. 

^LLING  CODE  4160-01 -P 


FDA  Costs 


Development/modificat 
ion/enhancement 


Maintenance/steady 
state 


Number  of  FTEs 


Cost  per  FTE 


Year  One 


Year  Two 


$8,200,000        S3, 000,000 


$1,560,000         $3,500.000 


Processing  paper 
submissions 


$97,000 


Mailing  costs 


New  hardware 


Total 


Total  discounted  at  7% 


Total  discounted  at  3% 


$2,900,000 


$180,000 


$0 


$13,228,000 


$13,228,000 


$13,228,000 


Year  Three 


Year  Four 


$97,000 


$1,600,000        $1,600,000 


$35,000 


$0 


$8,523,000 


$8,275,000 


$3,300,000         $2.300,000         $2,300,000 


$4,300,000         $4,300,000         $4,300,000 


$97,000 


$35,000 


$0 


$9,623,000 


$7,965,000        $8,405,000 


$9,071,000 


Year  Five 


$97,000 


$1,600,000 


$35,000 


$650,000 


$9,079,00( 


$7,411,00( 


$97,00 


Sl,6OO,0OC 


$35,0OC 


$( 


$8,429,00( 


S6,430,00C 


$8,309,000        $7,489,0O( 
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Table  1 1  .--Computation  c 

f  Costs  for  Domestic  Facilities 

I 
Proposed 

Interim  Final 

i  Longer 
Updates 

No  Product 
categories 

No  U.S. 
Agent 

Number  of  domestic 

facilities 

202,046 

216,271 

216,271 

216,271 

1 

216,271 

Time  to  research 

requirements  with 
Internet  (hours) 

1 

1 

1 

1 

1 

1 

Time  to  research 
requirements  without 
i  Internet  (hours) 

2 

1 

2 

2 

2 

i 
2 

i  Time  to  complete  the 
form  (hours) 

1 

1 

1 

1 

1 

Percent  of  facilities 
with  Internet 

71% 

71% 

71% 

71% 

71% 

Manager  \vage  (hourly) 

$56.74 

56.74 

56,74 

56,74 

56.74 

Administrative  wage 
(hourlv) 

S25.10 

25  1 

25.1 

25.1 

25.1 

First  year  domestic 

costs 

S13,2i>()j)0() 

S23.tM)0,000 

S23,(J()0,000 

521,600,000 

523,000,000 

Annual  facility  costs 

Percent  of  businesses 
going  out  of  business 

10% 

10% 

10% 

10% 

10% 

Percent  of  businesses 
entering 

10% 

10% 

10% 

10% 

10% 

Percent  of  businesses 
with  changes 

20% 

55% 

48% 

50% 

55% 

Time  to  update  or 
cancel  registration 
(hours) 

1 

1 

1 

1 

1 

Arjiual  facility  costs 

1 £ 

53,300,000 

$6,900,000 

56,400,000 

56,400.000  , 

56,900,000 
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Table  12. --Computation  of  Costs  for  Foreign  Facilities 

Proposed 

Interim  Final 

Longer 
Updates 

No  Product 
Categories 

No  U.S.  Agent 

Number  of  foreign 
holders  and  packagers 

100,027 

100,027 

100,027 

100,027 

100.027 

Number  of  foreign 
facilities 
manufacturers/ 
processors 

125,450 

125,450 

125,450 

125.450 

125,450 

[Percent  of  facilities 
stops  exporting 

16% 

16% 

16% 

16% 

16% 

Total  facilities 

205,405 

205,405 

205,405 

205,405 

205,405 

Speaks  English 

16% 

16% 

16% 

16% 

16%( 

Has  Internet  access 

31% 

31% 

31% 

31% 

31% 

Has  U.S.  Agent 

10% 

10% 

10% 

10% 

10% 

Hourly  wage  rate 

$25.10 

$25.10 

$25.10 

$25.10 

$25.10 

rime  to  find  agent 
(hours) 

5 

5 

J 

5 

0 

Additional  time  to  find 
a  U.S.  agent  if  not 
fluent  in  English 
(hours) 

5 

5 

5 

5 

0 

Additional  time  to  find 
a  U.S.  agent  without 
[ntemet  access  (hours) 

5 

5 

5 

5 

0 

Agent  fee  (annual 
cost) 

$1,000 

$1,000 

$1,000 

$1,000 

$0 

rime  to  research 
requirements  (hours) 

1 

1 

1 

1 

1 

Additional  time  to 
research  requirements 
if  not  fluent  in  English 
(hours) 

* 

^ 

5 

5 

5 

5 

Additional  time  to 
research  requirements 
without  Internet  access 
(hours) 

5 

5 

5 

c. 

5 

5 

rime  to  complete  the 
form  (hours) 

1 

1 

! 

0.75 

1 

Additional  time  to 
complete  if  not  fluent 
in  English  (hours) 

0 

0 

0 

0 

1 

Additional  time  to 
submit  registration 
without  Internet  access 
(hours) 

0 

0 

0 

0 

1 

Total  first  year  costs 

$306,000,000 

$306,000,000 

$306,000,000 

$304,800,000 

$73,100,0001 

Annual  costs 

Agent  fee 

$1,000 

$1,000 

$1,000 

$1,000 

$0 

Percent  of  businesses 
going  out  of  business 

10% 

10% 

10% 

10% 

10% 

Percent  of  businesses 
entering 

10% 

10% 

10% 

10% 

10% 

Percent  of  businesses 
with  changes 

20% 

55% 

48% 

50% 

55% 

Total  aimual  costs 

$227,000,000 

$228,800,000 

$228,500,000 

$228,400,000 

$10,600,000 
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Table  13  --Summap^-  of  Costs  (m  Millions)  Discounted  at  7  Percent 


Interim  Final 

■Longer  Updates 

[No  Product  Categories 

iNo  U.S.  Agent 

Domestic  tlrst'year 
costs 

S2}X 

I 
$23.0                             S21.6 

1 

$23.0 

Foreign  tlrst  >car 
costs 

$306.0 

S306.0|                           $304.8 

$73.1 

YD\  first  vear  costs 

SI  3.2 

$13.2 

i                             $13.2 

$13.2 

Tola!  first  vear  costs 

$342.2 

$342,2 

!                    $339.6 

SI  09.3 

Domestic  second  sear 
costs 

S6.5 

$6.0 

1 

S6.0 

$6.0 

Foreign  second  year 
icosts 

S213.8 

$213.5 

$213.5 

$10.0 

FDA  second  >  e:ir 
costs 

$8.0 

$8.0 

$8.0 

$8.0 

Total  second  year 
costs  (7°o  discount) 

$228.3 

$227.5 

$227.5 

$24.0 

Pomestic  third  year 
costs 

S6.U 

S5,6 

S5.6 

$6.0 

Foreign  third  year 
Icosts 

$199.8: 

$199,5 

$199.5^ 

$9.0 

FD.A  third  vear  costs 

S8.4I 

$8.4 

S8.4: 

$8.4 

|Total  third  year  costs 

$214.2! 

$213.5 

$213.51 

$23.4 

Domestic  fourth  year 
costs 

$5.6 

S5.2 

S5.2 

$6.0 

I'orcign  fourth  year 
costs 

SI  86.8 

SI  86.4 

$186.4 

$9.0 

FDA  fourth  vear  costs ! 

$7.9 

S7.^> 

Sl.9^ 

S7.(> 

Total  fourth  vear  costs; 

$200.3 

$199.5 

S1W.5I 

$22.^^ 

Present  salue                i 

$2,942.0 

$2,932.0! 

$2.928.o! 

$398.0j 
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Table  14.-Summary  of  Costs  (in  Millions)  Discounted  at  3  Percent 


Domestic  first  year 
costs 


Foreign  first ^ear 
costs 


FDA  first  year 
costs 


Total  first  year 
costs 


Domestic  second 
year  costs 


Foreign  second 
year  costs 


FDA  second  year 
costs 


Total  second  year 
costs  (7% 
discount) 


Domestic  third 
year  costs 


Foreign  third  year 
costs 


FDA  third  year 
costs 


Total  third  year 
costs 


Domestic  fourth 
year  costs 


Foreign  fourth 
year  costs 


FDA  fourth  year 
costs 


Total  fourth  year 
costs 


Present  value 


Interim  Final 


$23.0 


$306.0 


$13.2 


$342.2 


$6.7 


$222.1 


$8.3 


$237.1 


$6.5 


$215.7 


$9.1 


$231.2 


$6.3 


$209.3 


$8.8 


$224.4 


$3,992.0 


Longer  Updates 


$23.0 


$306.0 


$13.2 


$342.2 


$6.0 


$221.7 


$8.3 


$236.0 


$6.0 


$215.3 


$9.1 


$230.4 


$5.9 


$209.0 


$8.8 


$223.7 


$3,976.0 


No  Product 
Categories 


$21.6 


$304.8 


$13.2 


$339.6 


$6.2 


$221.7 


$8.3 


$236.2 


$6.0 


$215.3 


$9.1 


$230.4 


$5.9 


$209.0 


$8.8 


$223.7 


$3,972.0 


No  U.S.  Agent 


$23.0 


$73.1 


$13.2 


$109.3 


$7.0 


$10.0 


$8.3 


$25.3 


$7.0 


$10.0 


$9.1 


$26.1 


$6.0 


$10.0 


$8.8 


$24.8 


$512.0 


6.  Benefits 

In  the  PRIA,  FDA  asserted  that 
requiring  registration  of  manufacturers/ 
processors,  packers,  and  holders  of  food 
would  aid  in  deterring  and  limiting  the 
effects  of  foodbome  outbreaks  in  four 
ways.  One,  by  requiring  registration, 
persons  who  might  intentionally 
contaminate  the  food  supply  would  be 
deterred  from  entering  the  food 
production  chain.  Two,  if  FDA  is  aware 
of  a  specific  food  threat,  a  registration 


database  would  make  FDA  better  able  to 
inform  the  facilities  potentially  affected 
by  the  threat.  Three,  FDA  would  be  able 
to  deploy  more  efficiently  its  domestic 
compliance  and  regulatory  resources. 
Four,  FDA  inspectors,  using  prior  notice 
and  registration,  would  be  better  able  to 
identify  shipments  for  inspection. 

Registering  with  FDA  creates  a  paper 
trail,  which  would,  even  if  the 
information  in  the  registration  were 
falsified,  provide  evidence  that  could 


link  the  registration  to  the  false 
registrant.  Persons  who  might  attempt  to 
intentionally  contaminate  the  U.S.  food 
supply  would  be  deterred,  by  the 
creation  of  additional  evidence  that 
might  be  used  against  them,  from 
starting  a  business  in  the  food  supply 
chain.  Persons  who  might  intentionally 
contaminate  the  food  supply  but  refuse 
to  register  would  be  subject  to  criminal 
and  civil  sanctions  and,  if  foreign, 
would  risk  having  their  product  held  at 
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a  U.S.  port.  With  emergency  contact 
information  and  product  categories, 
FDA  can  quickly  call  or  e-mail  the 
emergency  contact  at  both  domestic  and 
foreign  facilities  that  may  be  targeted  bv 
a  specific  food  threat.  If  FDA  suspects 
a  particular  product  is  at  risk,  we  can 
quickly  identify  which  facilities  to 
contact.  This  quick  communication  will 
allow  facilities  to  respond  quickly  to  a 
threat  and  possibly  limit  the  effect  of  a 
deliberate  strike  on  the  food  supply,  as 
well  as  public  health  emergencies  due 
to  accidental  contamination  of  food.  In 
the  past.  FDA  field  personnel  (Ref.  19) 
have  had  difficulty  notifymg  facilities  of 
recalls  and  other  enforcement  actions 
due  to  incomplete  information  in 
existing  agency  records.  In  the  past,  for 
foreign  facilities,  FDA  has  attempted  to 
disseminate  recall  information  through 
foreign  embassies.  Contacting  foreign 
facilities  through  their  U.S.  agent  (or 
their  designated  emergency  contact)  will 
be  more  efficient  and  increase  the 
probability  that  the  facility  will  receive 
the  information  in  a  timely  fashion  and 
act  on  it. 

A  complete  list  of  facilities  in  the  food 
supply  chain  will  also  aid  FDA  in 
scheduling  inspections  and  undertaking 
compliance  activities,  FDA  currently 
uses  an  OEI  that  we  developed  by 
obtaining  lists  from  State  governments 
and  adding  firms  to  the  OEI  through 
surveillance  activities,  such  as 
reviewing  phone  books.  The  OEI  is 
incomplete  and  frequently  out  of  date 
(Ref.  20).  FDA  has  even  less  information 
about  foreign  facilities  that 
manufacture/process,  pack,  or  hold  food 


for  consumption  in  the  United  States.  A 
complete  list  of  domestic  facilities  with 
correct  contact  information  and  food 
product  categories  would  aid  inspectors 
in  contacting  facilities,  and  with 
product  information  available,  would 
help  the  agency  to  identify  facilities  for 
inspections.  Because  of  the  turnover  in 
the  food  industry  and  the  ratio  of 
inspectors  to  food  facilities.  FDA  never 
has  had  a  complete  list  of  foreign  or 
domestic  faciliiies  that  provide  food  for 
consumption  in  the  United  States.  Also, 
a  complete  list  of  facilities  will  aid  FDA 
in  understanding  which  facilities  will 
be  affected  by  a  future  regulation,  which 
will  increase  the  agency's  effectiveness 
in  targeting  communication  and 
outreach  to  these  facilities. 

In  conjunction  with  the  prior  notice 
requirements  in  part  1,  subpart  I.  this 
rule  will  make  it  possible  for  FDA  to 
better  identify  imported  food  shipments 
that  require  inspection  prior  to 
admission.  The  registration  will  confirm 
the  identity  of  the  country  of 
production,  which  may  not  be  the  same 
as  the  country  from  which  the  product 
has  been  shipped.  This  information  will 
assist  FDA  in  identifying  specific 
shipments  to  inspect,  if,  for  example,  we 
have  information  that  a  particular  type 
of  food  or  shipments  from  a  particular 
countr\'  may  be  adulterated. 
Additionally,  the  database  of  registrants 
and  products  also  will  aid  FDA  in 
verifying  that  a  product  is  correctly 
identified  by  where  and  by  whom  it  was 
produced.  For  example,  if  the 
registration  information  identifies  a 
facility  as  producing  only  dairy 


products  and  FDA  receives  a  prior 
notice  purportedly  from  the  facility  for 
a  shipment  identified  as  nuts,  FDA  can 
decide  whether  to  target  that  shipment 
for  verification  based  on  the 
discrepancy. 

FDA  has  conducted  its  own 
evaluation  of  the  vulnerability  of  the 
U.S.  food  supply  and  has  also 
commissioned  two  threat  assessments, 
one  through  the  Batelle  Memorial 
Institute  and  a  second  through  the 
Institute  of  Food  Technologists.  These 
assessments  determined  the  most 
serious  risks  of  intentional 
contamination  during  various  stages  of 
food  production  and  distribution.  The 
results  of  these  assessments  are 
classified.  We  have  also  received 
intelligence  information  regarding 
threats  to  the  food  supply  that  are 
guiding  our  food  security  efforts. 
However,  to  understand  possible  costs 
of  an  intentional  strike  on  the  U.S.  food 
supply,  FDA  presents  in  table  15 
outbreaks  resulting  from  accidental  and 
deliberate  contamination,  involving 
both  domestic  and  imported  foods. 
These  outbreaks  do  not  represent  all 
possible  forms  that  a  terrorist  attack 
might  take,  but  merely  illustrate  the 
public  health  costs  of  foodbome 
emergencies.  It  is  likely  that  an 
intentional  attack  on  the  food  supply 
that  sought  to  disrupt  the  food  supply 
and  sicken  many  U.S.  citizens  would  be 
more  costly.  However,  the  probability  of 
an  attack  occurring  and  the  exact 
reduction  in  risk  resulting  from 
registration  is  unknown. 
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Table  1 5. --Summary  of  Five  Foodbome  Outbreaks 


Pathogen 

Location 

and 

Year 

Vehicle 

Confirmed  or 
Reported  Cases 

Estimated 
Number  of 
Cases 

Total  Ilbiess  Cost 

Salmonella 
enteritidis 
(Ref.  20) 

Minnesota, 
1994 

Ice  cream 

1 50  cases, 

30  hospitalized 

29,100  in 
Minnesota 
224,000 
Nationwide 

$3,187,700,000  to 
$5,629,800,000 

Shigella  sonnei 
(Ref.  21) 

1 

Michigan, 
1988 

Tofii  salad 

3,175  cases 

Not  available 

$45,200,000  to 
$79,800,000 

Outbreaks  Resulting  From  Deliberate  Contamination 

—  ._                                          -              '      '    "                                        * 

S.  Tvphimurium 
(Ref.  22) 

Dalles, 

Oregon, 

1984 

Salad  bars 

751  cases,  45 
hospitalized 

Not  available 

$10,700,000  to 
$18,900,000 

S.  dvsentreriae 
type  2 
(Ref.  23) 

1 

Texas,  1996 

Muffins  and 
doughnuts 

12  cases,  4 
hospitalized 

All  cases 
identified 

$83,000 

Outbreaks  Resulting  From  Imported  Foods 

Cvclospora 
cavaetanensis 
(Ref.  24) 

United 
States  and 
Canada, 
1996 

Raqjberries 
(probably 
imported  from 
Guatemala) 

1,465  cases 
identified,  less 
than  20 
hospitalized 

Not  available 

$3,900,000 

BILLING  CODE  4160-01-C 

a.  Food-contact  substances. 
(Comment  187)  Some  comments 

stated  that  there  would  be  no  benefits  to 
requiring  the  registration  of  articles  that 
contact  food  and  their  components. 
Commenters  noted  that  none  of  the 
foodborne  outbreaks  included  in  the 
benefits  section  resulted  from  articles 
that  contact  food.  However,  other 
comments  noted  the  potential  for 
articles  that  contact  food  to  leach  into 
and  contaminate  food  and  concluded 
that  it  was  necessary  to  require  the 
registration  of  articles  that  contact  food. 

(Response)  FDA  has  revised  the 
interim  final  rule  to  exclude  facilities 
that  manufacture/process,  pack,  or  hold 
food-contact  substances,  as  defined  in 
section  409(h)(6)  of  the  FD&C  Act. 
Accordingly,  FDA  does  not  need  to 
address  these  comments,  because  these 
facilities  are  not  subject  to  the  interim 
final  rule. 

b.  Food  product  categories. 


(Comment  188)  Many  comments 
claim  that,  for  several  reasons,  including 
food  product  categories  would  have  no 
benefits:  One,  facilities  would  be  unable 
to  categorize  their  products  correctly; 
two,  FDA  would  fail  to  communicate 
with  facilities  that  use  as  ingredients 
potentially  affected  foods;  and  three,  the 
food  product  categories  do  not  make 
useful  distinctions  between  categories. 
Comments  claimed  that  these 
limitations  would  make  food  product 
code  categories  useless  and  even  have  a 
negative  impact  on  FDA's  ability  to 
commimicate  with  facilities  by  diverting 
resources  that  could  be  better  used 
elsewhere. 

(Response)  FDA  disagrees  with  these 
comments.  Consultations  with  FDA 
field  personnel  identify  food  product 
categories  as  an  essential  part  of 
registration.  FDA  field  personnel  state 
that  they  would  use  food  product 
category  information  to  identify 
facilities  potentially  affected  by  a 


particular  emergency,  such  as  a  terrorist 
threat  or  class  1  recall  and  for  planning 
inspections.  For  example,  needing  to 
contact  only  200  facilities  with 
information  about  a  threat  instead  of 
20,000  will  enhance  FDA's  speed  and 
the  reliability  of  the  message.  FDA 
believes  that  facilities  can  correctly 
categorize  their  products,  and  FDA  will 
provide  interactive  help  menus  as  part 
of  the  electronic  registration  system  to 
aid  facilities  in  correctly  identifying  the 
appropriate  food  product  categories  for 
their  products.  Also,  FDA  will  provide 
a  link  to  the  agency's  product  code 
builder,  which  will  allow  facilities  to 
search  for  their  particular  products. 

FDA  staff  have  experience  using  food 
product  categories  in  their  current 
enforcement  activities  and  have  found 
them  to  make  useful  distinctions 
between  foods.  FDA  is  also  aware  that 
some  products  may  be  ingredients  in 
other  food  products  and  will  use  that 
information  in  selecting  which  facilities 
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to  inform  of  a  threat.  While  FDA 
recognizes  that  in  some  instances  and 
depending  on  the  nature  of  the  threat, 
it  mav  not  be  able  to  target  onlv  certain 
facilities  with  which  to  communicate 
(e.g..  a  threat  against  a  food  product 
used  as  an  ingredient  in  manv  finished 
products),  this  does  nnt  mean  that 
having  product  category  information 
would  not  help  FDA  focus  its  resources 
in  other  situations  (e.g  .  a  threat 
specifically  against  soft  drink  beverage 
facilities). 

(Comment  189)  Some  comments 
stated  that  including  food  product 
categories  was  necessary  for  the 
registration  system  to  have  any  utility. 

(Response)  FDA  agrees  with  these 
comments  and  has  chosen  to  include 
product  categories  as  a  required  element 
in  the  registration. 

c.  VS.  agent. 

(Comment  190)  Many  comments  state 
that  requiring  a  U.S.  agent  would 
generate  no  benefits  and  might  even 
inhibit  communications  between  the 
facility  and  FDA.  Comments  offer 
alternatives  such  as  not  requiring  the 
U.S.  agent  to  reside  or  maintain  a  place 
of  business  in  the  United  States, 
exempting  facilities  that  provide  an  e- 
mail  address  from  the  U.S  agent 
requirement,  and  making  the  U.S.  agent 
optional. 

(Response)  FDA  does  not  agree  that  a 
U.S.  agent  will  inhibit  communications 
with  FDA.  The  facility  mav  opt  to 


register  with  FDA  directly  and  have 
FDA  conamunic:ate  directly  with  the 
facility  in  case  of  an  emergency. 
Therefore,  requiring  a  U.S.  agent  will 
no*  lower  the  expected  benefits,  as  FDA 
still  would  have  a  contact  in  the  U'nited 
States  for  each  tacilitv  with  which  the 
agency  can  communicate  on  routine 
matters  {e.g.  issudni:e  of  new  regulations 
or  guidance  applicable  to  the  facility). 
For  some  facilities  that  lack  the  ability 
to  communicate  easily  with  the  United 
States,  due,  for  example,  to  language 
barriers  or  lack  of  telephone  or  Internet 
acc:ess.  the  U.S.  agent  will  be  an 
important  link  for  both  registering  the 
facility,  if  the  fiwner.  operator,  or  agent 
in  charge  authorizes  the  U.S.  agent  (if  an 
individual)  to  register  the  facility,  and 
communicating  with  FDA.  For  a  facility 
that  prefers  t(3  register  and  communicate 
with  FDA  itself,  the  LIS.  agent  still 
provides  additional  benefits,  such  as  of 
being  in  the  same,  or  nearby,  time  zone. 

d  Frequency  of  updates. 

(Comment  191)  Many  comments 
request  that  FDA  require  less  frequent 
updates  of  registration  information  on 
the  basis  of  high  costs  to  update 
registration,  without  generating 
offsetting  benefits. 

(Response)  FDA  has  lengthened  the 
update  period  to  BO  days,  but  has  not 
extended  it  to  the  6  to  12  months 
requested  in  many  comments.  The 
usefulness  of  the  registration  database 


depends  in  large  part  on  its  accuracy. 
Allowing  longer  times  for  updates  will 
considerably  reduce  the  accuracy  of  the 
database,  while,  as  shown  in  the 
analysis  of  costs,  will  not  significantly 
lower  the  costs.  For  most  facilities,  there 
will  be  little  difference  in  costs  for 
updates  for  60  days  versus  annually. 
The  largest  costs  will  be  to  large 
manufacturers/processors,  which  are 
estimated  to  update  twice  a  year,  at  a 
cost  of  approximately  2  hours  of  labor. 
However,  allowing  yearly  updates 
would  mean  that  more  than  50  percent 
of  the  registrations  in  the  database 
would  contain  incorrect  information  at 
any  given  point  in  time,  versus  less  than 
10  percent  with  60  day  updates. 
Although,  FDA  is  unable  to  quantify  the 
benefit  of  a  more  accurate  database,  the 
functionality  of  the  database  will  be 
substantially  better  with  a  smaller 
percentage  of  registrations  containing 
inaccurate  information. 

Additionally,  when  foreign  food 
facilities  attempt  to  import  their  product 
into  the  United  States,  their  prior  notice 
will  be  checked  against  the  registration 
database.  If  there  are  discrepancies 
between  the  registration  database  and 
information  in  the  prior  notice,  the 
shipment  will  be  flagged  for  followup 
by  FDA  personnel,  as  deemed 
appropriate.  Discrepancies  confirmed  by 
FDA  border  inspections  may  cause  FDA 
or  CBP  to  examine  the  shipment. 


Table  16. --Summary  of  Amiualized  Costs  and  Qualitative  Benefits 


Discount 
Rate 

Final  Rule 

Longer 
Updates 

No  Product 
Categories 

No  U.S.  Agent 

Domestic  costs 

3% 

$6.3 

$5.9 

$5.8 

$6.3 

Foreign  costs 

3% 

$185.5 

$185.2 

$185.1 

$11.5 

FDA  costs 

3% 

$6.5 

$6.5 

$6.5 

$6.5 

Total  costs 

$198.3 

$197.6 

$197.4 

$24.3 

Domestic  costs 

7% 

$4.8 

$4.5 

$4.5 

$4.8 

Foreign  costs 

7% 

$136.5 

$136.3 

$136.2 

$9.3 

FDA  costs 

7% 

$4.9 

$4.9 

$4.9 

$4.9 

Total  costs 

$146.2 

$145.7 

$145.6 

$19.0 

Benefits 

lower 

lower 

lower 

V.  Interim  Final  Regulatory  Flexibility 
Analysis 

FDA  has  examined  the  economic 
implications  of  this  interim  final  rule  as 
required  by  the  Regulatorv  Flexibilitv 
Act  (5  U.S"C.  601-612),  If'a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Regulatory  Flexibility  Act  requires 


agencies  to  analyze  regulatory  options 
that  would  lessen  the  economic  effect  of 
the  rule  on  small  entities.  FDA  has 
concluded  that  this  interim  final  rule 
would  have  a  significant  economic 
impact  on  d  substantial  number  of  small 
entities  The  following  analysis,  together 
with  other  relevant  sections  of  this 
document,  serves  as  the  agency's  final 


regulatory  flexibility  analysis  under  the 
Regulatory  Flexibility  Act. 

(Comment  192)  Several  comments 
state  that  FDA  underestimated  the 
impact  of  the  registration  on  small 
entities.  Small  domestic  facilities  may 
be  adversely  affected  if  their  foreign 
trading  partners  stop  exporting  to  the 
United  States  and  small  entities  may 
incur  higher  costs  than  estimated  in  the 
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PRIA.  Particularly,  small  facilities  that 
operate  in  small  niche  markets  may 
incur  large  expenses  finding  new 
suppliers. 

(Response)  FDA  did  not  include  in 
the  Preliminary  Regulatory  Flexibility 
Analysis  the  cost  of  small  entities  losing 
foreign  suppliers.  FDA  has  estimated 
that  16  percent  of  foreign  facilities  may 
stop  exporting  to  the  United  States  to 
avoid  the  registration  requirements. 
FDA  estimates  that  the  impact  of 
registration  on  the  number  of  line 
entries  submitted  for  import  into  the 
United  States  will  be  less  than  2  percent 
of  all  food  entries.  This  may  result  in  a 
significant  impact  on  a  substantial 
number  of  small  entities.  However,  FDA 
is  not  able  to  predict  how  many  small 
entities  will  be  adversely  affected  or  the 
size  of  the  impact,  and  none  of  the 
comments  provided  a  basis  from  which 
to  estimate  this  impact. 

Of  the  216,271  domestic  entities 
covered  under  the  interim  final  rule,  99 
percent  are  small  according  to  the  Small 
Business  Administration's  (SBA's) 
regulations.  The  expected  burden  for 
small  entities  is  low,  between  $90  and 
$147.  For  some  small  facilities, 
however,  costs  may  be  much  higher 
than  the  expected  burden.  As  stated 
previously,  there  is  a  potential  for  large 
transaction  costs  associated  with  finding 
new  trading  partners.  Also,  some  small 
facilities  may  experience  unusual 
difficulties  in  registering,  such  as 
difficulty  understanding  the 
requirements,  difficulty  finding  the 
registration  form  or  website,  or 
confusion  over  whether  they  are 
required  to  register.  With  such  a  large 
number  of  facilities  affected,  if  a 
meaningful  percentage  of  small  entities 
experience  a  much  larger  burden,  a 
substantial  number  of  small  entities  will 
experience  a  significant  economic  effect. 
A  discussion  of  options  considered  for 
small  entities  was  included  in  the 
proposed  rule.  Additional  options  are 
also  considered  in  the  final  regulatory 
impact  analysis,  which  may  also  be 
considered  an  analysis  of  options  for 
small  businesses  because  the  vast 
majority  of  affected  entities  are  small. 

VI.  Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  {Pub.  L.  104-4) 
requires  cost-benefit  and  other  analyses 
before  any  rulemaking  if  the  rule  would 
include  a  "Federal  mandate  that  may 
result  in  the  expenditine  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100,000,000 
or  more  (adjusted  aimually  for  inflation) 
in  any  1  year."  The  current  inflation- 
adjusted  statutory  threshold  is  $113 
million.  FDA  has  determined  that  this 


interim  final  rule  does  not  constitute  a 
significant  rule  under  the  Unfunded 
Mandates  Reform  Act. 

Vn.  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA) 
Maior  Rule 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121)  defines  a  major  rule  for  the 
purpose  of  Congressional  review  as 
having  caused  or  being  likely  to  cause 
one  or  more  of  the  following:  An  annual 
effect  on  the  economy  of  $100  million; 
a  major  increase  in  costs  or  prices; 
significant  adverse  effects  on 
competition,  employment,  productivity, 
or  innovation;  or  significant  adverse 
effects  on  the  ability  of  U.S. -based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  accordance  with  the 
SBREFA,  the  Office  of  Management  and 
Budget  (OMB)  has  determined  that  this 
interim  final  rule  is  a  major  rule  for  the 
purpose  of  Congressional  review. 

Vm.  Paperwork  Reduction  Act  of  1995 

This  interim  final  rule  contains 
information  collection  requirements  that 
are  subject  to  review  by  OMB  under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA)  (44  U.S.C.  3501-3520).  The  title, 
description,  and  respondent  description 
of  the  information  collection  provisions 
are  shown  later  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
each  collection  of  information. 

Title:  Registration  of  Food  Facilities. 

Description:  The  Bioterrorism  Act 
contains  a  provision  requiring  the 
Secretary  to  issue  a  regulation  requiring 
that  domestic  and  foreign  facilities  that 
manufacture/process,  pack,  or  hold  food 
intended  for  consumption  in  the  United 
States  register  with  FDA  by  December 
12,  2003.  Under  the  Bioterrorism  Act,  a 
foreign  facility  is  one  that  manufactures/ 
processes,  packs,  or  holds  food  for 
consumption  in  the  United  States 
without  further  processing  or  packaging 
outside  the  United  States.  Information 
FDA  requires  on  the  registration  form 
includes  the  name  and  full  address  of 
the  facility;  emergency  contact 
information;  all  trade  names  the  facility 
uses;  applicable  food  product  categories 
identified  in  §  170.3,  unless  "most/all" 
hiunan  food  categories  "or  none  of  the 
above  mandatory  categories"  is  checked; 
and  a  certification  statement  that 
includes  the  name  of  the  individual 
authorized  to  submit  the  registration 
form.  Additionally,  under  the  interim 


final  rule,  facilities  would  be 
encouraged  to  submit  their  preferred 
mailing  address:  type  of  activity 
conducted  at  the  facility;  food  categories 
not  included  under  §  170.3,  but  which 
are  helpful  to  FDA  for  responding  to  an 
incident;  type  of  storage,  if  the  facility 
is  primarily  a  holding  facility;  and 
approximate  dates  of  operation  if  the 
facility's  business  is  seasonal.  Under  the 
interim  final  rule,  facilities  would  also 
be  required  to  submit  timely  updates 
within  60  days  of  a  change  to  any 
required  information  on  their 
registration  form,  and  are  required  to 
cancel  their  registration  when  the 
facility  ceases  to  operate  or  is  sold  to 
new  owners  or  ceases  to  manufacture/ 
process,  pack,  or  hold  food  for 
consumption  in  the  United  States. 

Description  of  Respondents:  Domestic 
facilities  that  manufacture/process, 
pack,  or  hold  food  for  consumption  in 
the  United  States  are  required  to 
register.  Foreign  facilities  are  required  to 
register  if  they  manufactm-e/process 
food  for  consumption  in  the  United 
States  that  is  not  further  processed  or 
packaged  before  being  shipped  to  the 
United  States  or  if  they  pack  or  hold 
such  food.  A  food  is  not  considered  to 
have  been  further  processed  solely 
because  labeling  was  added  or  other  de 
minimis  activity  "was  performed  with 
respect  to  the  food. 

Table  17.— No.  of  Respondents 

Domestic  facilities 216,271 

Foreign  facilities 205,405 

Total  I      421,676 

Burden:  In  the  PRA  analysis  of  the 
proposed  rule,  FDA  estimated  that  it 
would  take  an  administrative  worker 
with  Internet  access  1  hour  to  read  and 
understand  the  registration 
requirements;  this  time  was  doubled  to 
2  hours  of  an  administrative  workers 
time  for  those  facilities  without  Internet 
access.  In  response  to  comments,  FDA 
has  revised  this  estimate  to  1  or  2  hours 
of  a  manager's  time  to  read  and 
understand  the  regulations.  Foreign 
facilities'  workers  would  need  1  hour  to 
read  and  understand  the  registration 
requirements,  if  they  have  access  to  the 
Internet  and  can  read  and  write  in 
English.  An  additional  5  hours  would  be 
needed  if  they  do  not  have  Internet 
access,  and  an  additional  5  hours  would 
be  needed  if  they  do  not  read  or 
understand  English.  In  subsequent 
years,  facilities  that  enter  the  industry 
would  have  to  register,  facilities  that 
close  would  have  to  notify  FDA  of  their 
closure,  and  facilities  that  have  changes 
in  their  registration  information  would 


Federal  Reeister / Vol.  68.  No.  197 /Friday,  October  10,  2003 /Rules  and  Regulations 


58957 


58956 


Federal  Register /Vol.  68.  No    197 /Friday,  October  10.  2003 /Rules  and  Regulations 


have  to  provide  updates  to  FDA.  FDA 
estimated  that  annually  10  percent  of 
covered  facilities  vvouhf  close,  10 
percent  would  open  (SBA  .Small 
Businesses  by  the  Numbers),  and  20 
percent  of  registered  facilities  would 
have  changes  to  tiieir  rt'gistration 
information. 

Next.  FDA  estimates  that  filhnt;  out  a 
registration  form  would  take  a  total  of  1 
hour-  45  minutes  of  an  administrative 
worker's  time  and  15  minutes  of  an 
owner,  operator,  or  agent  in  charge's 
time  to  verif\  that  the  registration 
information  is  correct  before  submitting 
the  form  to  FDA   Foreign  fac:ilities' 
workers  would  need  1  hour  to  fill  nut 
the  form,  if  they  have  access  to  the 
Internet  and  can  read  and  write  in 
English.  An  additional  1  hour  would  lie 
needed  if  they  do  not  have  Internet 
access  and  an  additional  1  hour  would 
be  needed  if  they  do  not  read  or 
understand  English  Table  18  of  thi-. 
document  shows  the  burden  b\ 
domestic  and  foreign  facilities, 
availability  of  the  Internet,  and  fluenr\ 
in  English.  FDA  has  information  on  the 
percentages  of  foreign  fac:ilities  without 
Internet  access  and  without  emplovees 
fluent  in  English,  but  no  information  on 
the  percentages  of  facilities  with  a 
particular  combination  of  these 
characteristics.  To  compute  the  burden 
hours,  for  ease  of  computation  and 
reporting,  FDA  assigned  to  zero 
facilities  the  condition  of  Internet  access 
and  no  employees  fluent  in  English  ami 
used  the  percentages  of  facilities 
without  Internet  access  and  with  no 
employees  fluent  in  English  to  report 
numbers  of  facilities  with  Internet  and 
English-speaking  employees,  without 
Internet  and  without  English-speaking 
employees,  and  without  Internet  and 
with  English-speaking  employees.  FD.-\ 
believes  that  facilities  will  only  use  th»' 
CD-ROM  option,  if  it  will  recjuire  the 
same,  or  fewer  hours,  than  another 
option. 

In  the  following  years,  new  facilities 
will  have  to  register  with  FD,\  These 
new  facilities  will  bear  the  same  burden 
to  register  that  facilities  incurred  in  the 
first  vear.  Based  on  estimates  bv  SBA 


that  10  percent  of  all  businesses  are  new 
(.SBA.  .Small  Business  by  the  Numbers). 
FD.-\  estimates  that  the  number  of  new 
facilities  each  vear  will  be  equal  to  10 
percent  of  the  total  number  of  facilities. 
.\lso.  a  facilit\  that  goes  out  of  business. 
(  hanges  ownership,  or  stops 
manufacturing/ proct?ssing.  packing,  or 
holding  food  for  consumption  in  the 
L'nited  States  will  have  to  cancel  its 
registration   FDA  estimated  that  10 
percent  of  the  total  number  of  facilities 
will  ha\e  to  cancel  their  registration, 
also  based  on  SBA  statistics.  FDA 
estimated  that  it  would  take  these 
fac:ilities  approximately  1  hour  to  Icjcate 
tlie  correc:t  form,  enter  their  information, 
and  send  it  to  FDA.  Finally,  facilities  for 
v\  hii  h  there  is  a  c:hange  of  information 
submitted  in  their  registration  will  have 
to  update  their  registration.  FDA 
estimated  that  each  vear  20  perc  ent  of 
fai:ilities  will  have  to  update  the 
inlormation  submitted  in  their 
registration.  This  estimate  is  revised  to 
55  percent  based  on  comments.  It  vyill 
take  these  fac  ilities  approximatelv  1 
hour  to  1(K  <itt'  the  c:orret:t  form,  enter  the 
updated  information,  and  send  it  to 
FDA.  Table  19  of  this  doc:urnent 
presents  an  estimate  of  the  burden  hours 
for  new  f.icilities.  and  updates  and 
(  ancellations  for  previously  registered 
facilities  in  future  years. 

.Additionally,  facilities  that  are  not 
registered  and  are  recjuired  bv  FDA  to 
move  their  food  shipment  to  secure 
storage  must  also  notifv  FDA  of  the 
location  of  the  secure  storage.  This 
paperwork  burden  is  already  estimated 
in  F'nor  .\otic:e  of  Imported  Focjd  L'nder 
the  Public  Health  Security  and 
Rioterrorism  Preparedness  and 
Response  Act  of  2002  (H8  FR  5428), 
which  recpiirc's  imports  that  fail  to  give 
,ide(^uate  notice,  including  failure  to 
provide  a  rec^uired  registration  number, 
to  pl.ii  f  their  shijnnent  in  sec:ure 
storage 

In  response  to  comments,  FDA  added 
the  option  of  submitting  registrations  by 
CD-ROM    FDA  believes  that  registrants 
u  ill  iinly  use  this  option  if  it  will  take 
them  as  the  same  as  or  less  time  than 
submitting  their  registrations  by  Internet 


or  mail.  Therefore,  the  total  number  of 
burden  hours  will  remain  the  same  or  be 
decreased  bv  the  availability  of  the  CD- 
ROM  option. 

(Comment  193)  FDA  received 
numerous  comments  about  the 
usefulness  of  the  information,  number 
of  respondents,  and  the  hourly  burden 
for  the  respondents. 

(Response)  FDA  has  responded  to 
comments  relating  to  the  usefulness  of 
the  information  collection  in  section  IV. 
A. 6  of  this  document  (Benefits). 
Similarly,  the  agency  has  responded  to 
comments  relating  to  the  number  of 
respondents  in  section  IV.  A. 3  of  this 
document  (number  of  facilities  affected). 
Finally,  the  agency  has  responded  to 
comments  regarding  the  hourly  burden 
in  section  IV.  A. 4. a  of  this  document 
(time  costs). 

(Comment  194)  FDA  received 
numerous  comments  that  the  PRA 
analysis  was  incorrect,  because  it  failed 
to  include  duplicative  registration 
requirements  for  many  facilities. 

(Response)  The  PRA  analysis  counts 
the  burden  hours  resulting  from  the 
provisions  of  the  interim  final  rule. 
Burden  hours  for  other  registration 
provisions  would  be  counted  in  the  PRA 
analyses  for  those  rules.  Including 
burden  hours  for  other  registration 
provisions  would  result  in  double 
counting  of  the  burden  hours.  Therefore, 
FDA  does  not  agree  with  this  comment. 

(Comment  195)  FDA  received 
comments  that  FDA  had  underestimated 
the  frequency  with  which  facilities 
would  need  to  update  their 
registrations. 

(Response)  As  noted,  the  interim  final 
rule  changes  the  requirement  for  timely 
update  from  30  to  60  days.  FDA  re- 
estimated  the  frequency  with  which 
facilities  would  update  their 
registrations.  Instead  of  20  percent,  55 
percent  of  facilities  will  update  their 
registrations  each  year.  A  full  discussion 
of  how  this  estimate  was  reached  is 
included  in  the  response  to  comment 
197  (section  IV.A.5.C  of  this  document). 
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Table  18.~Estimated  Annual  Reporting  Burden-First  Year' 


21  CFR  Parti 


1.231(a), 
1.232,1.233 


1.231(b), 
1.232,1.233^ 


1.231(c), 
1.232,1.233^ 


1.231(c), 
1.232,1.233- 


1.231(a), 
1232,  1.233^ 


1.231(b), 
1.232,1.233,^ 


1.231(b), 
1.232,1.233,^ 


1.231(c), 
1.232,1.233^ 


1.231(c), 
1.232,1.233- 


Total  hours 


FDA 
Form 

No. 


FDA 

3537 


FDA 

3537 


FDA 

3537 


FDA 

3537 


FDA 

3537 


FDA 

3537 


FDA 
3537 


FDA 

3537 


FDA 

3537 


No.  of 
respondents 


152,552 


61,719 


1,000 


1,000 


31,864 


29,811 


141,730 


1,000 


LOOO 


Annual 
Frequency 
per 
Responden 


Total 

Annual 

Responses 


152,552 


61,719 


1,000 


Hours 

per 

Response 


1,000 


31,864 


29,811 


141,730 


1,000 


1,000 


7 


12 


Total 
Hours 


305,104 


185,157 


2,000 


3,000 


63,728 


208,677 


1,700,760 


2,000 


7,000 


2,477,426 


There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of 
information. 

^  Domestic  facilities  with  Internet  access. 
^  Domestic  facihties  without  Internet  access. 
"*  Foreign  facilities  with  Internet  access  and  fluent  in  English. 
^Foreign  facilities  without  Internet  access  and  fluent  in  English. 
^Foreign  facilities  without  Internet  access  and  not  fluent  in  English. 
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Table  19.--Estimated  Annual  Reporting  Burden--Subsequent  Years' 


21  CFRPan  1 

FDA 
fonti 

number 

Number  of 
1  respondents 

1  Annual 

]  frequency       |  Total 
per                    annual 
respondent      \  responses 

Hours 

per 

response 

Total 
Hours 

New  Facilities 

1 

1 

1  231(a). 

1  232.  1  233- 

FDA 

3537 

15.255 

15.255 

2 

30.510 

1  231(b).           '  FDA 
1  232.  1  233^    1  3537  . 

6,172 

6,172 

3 

18,516 

1  231(c). 
1  23:,  1  233- 

I 
FDA 
3537 

100 

100 

{           200 

2! 

1.231(0). 

1  232.  1  233' 

FDA 

3537 

100 

100 

3 

300 

1  231(a),              FDA 
1  232,  1  233'     1  3537 

3.186 

3.186 

-} 

6,372 

1231(b),             FDA 

1  232,  1  233-     '  3537 

2,981 

2,981 

1 

20,867 

1 

1  231(b),           ,  FDA 
1  232.  1  233"     i  3537 

14,173 

14,173 

12 

1 70,076 

1231(c).              FDA 
1232.1233*       3537 

100 

100 

2 

200 

1  231(c), 
1.232,1.233' 

FDA 

3537 

100 

100 

7 

700 

Previously 

registered 

facilities 

FDA 
1.234(c),'            3537/ 
1.235(c)            ]  3537a 

99.159 

99,159 

99,159 

1.234(d).' 
1235(d)            j 

1  234<e).- 
1235(e)            J 

FDA 

3537/ 
3537a 

40,117 

40.117 

40,117 

FDA 

3537/ 
3537a 

650 

650 

650 

FDA 

1.234(e),'            3537/ 
1235(e)              3537a 

650 

650 

650 

FDA 

1  234(c).''          ,  35  3''/ 
1  235(c)            j  3537a 

20,711 

20,711 

20,711 

j    FDA 

1  234<d).'          ,  3537/ 
1  235(d)              3537a 

19.377 

19.377 

19.377 

1  234(d),''          '    FDA 

I  235(d)              _153"'       I 
'  3537a     1 

92.125 

92.125 

92.125 

FDA 
1  234(e).*            3537 

1  235  (e)           1  3537a     \                650 

650 

i 

650 

1.234(e).'          i 
I  235|e) 

FDA 

3537/ 
3537a 

650 

650 

1 

650 

JToUl 

521.830 

There  arc  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of 
n  form  at  ion 

Domestic  facilities  with  Internet  access 

Domestic  facilities  without  Internet  access 

Foreign  facilities  with  Internet  access  and  fluent  in  English 
Foreign  facilities  without  Internet  access  and  fluent  in  English. 
Voreien  facilities  without  Internet  access  and  not  fluent  m  English. 


BILUNG  COOe  416e-01-C 


The  information  collection  provisions 
of  this  interim  final  rule  have  been 
submitted  to  OMB  for  review. 

Prior  to  the  effective  date  of  this 


notice  in  the  Federal  Register 
announcing  OMB's  decision  to  approve, 
modify,  or  disapprove  the  information 
collection  provisions  in  this  interim 
final  rule.  An  agency  may  not  conduct 


to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 


interim  final  rule,  FDA  will  publish  a  or  sponsor,  and  a  person  is  not  required 
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EX.  Request  for  Comments 

FDA  is  issuing  this  rule  as  an  interim 
final  rule,  with  an  opportunity  for 
public  comment  on  specific  issues 
identified  below.  Although  the  agency  is 
seeking  comment  en  this  interim  final 
rule,  it  is  effective  December  12,  2003. 
This  means  that  the  rule's  requirements 
will  be  in  effect  and  have  the  force  and 
effect  of  law  from  that  date  until  any 
subsequent  modification  by  the  issuance 
of  a  final  rule.  Accordingly,  as  required 
by  section  305  of  the  Bioterrorism  Act, 
all  covered  facilities  must  be  registered 
with  FDA  by  December  12,  2003. 

As  noted,  elsewhere  in  this  issue  of 
the  Federal  Register,  FDA  is  publishing 
an  interim  final  rule  concerning  prior 
notice  of  imported  food  shipments. 
Given  the  relatedness  of  the  prior  notice 
and  food  facilities  registration  rules, 
FDA  is  establishing  a  comment  period 
for  the  registration  rule  that  coincides 
with  the  comment  period  on  the  prior 
notice  interim  final  rule.  Thus,  the 
comment  period  for  the  registration 
interim  final  rule  will  open  today  for  a 
period  of  75  days.  Moreover,  to  ensure 
that  those  commenting  on  this  interim 
final  rule  have  had  the  benefit  of  FDA's 
outreach  and  educational  efforts  and 
have  had  experience  with  the  systems, 
timeframes,  and  data  elements  of  this 
interim  final  rule,  the  agency  intends  to 
reopen  the  comment  period  for  an 
additional  30  days  in  March  2004. 

As  noted  elsewhere  in  this  issue  of 
the  Federal  Register,  FDA's  economic 
analysis  is  based  on  a  number  of 
assumptions.  To  improve  this  analysis, 
FDA  invites  public  comment  on  the 
following  issues: 

1 .  The  cost  to  foreign  facilities  of 
hiring  and  retaining  a  U.S.  agent. 
Specifically,  FDA  invites  comment,  and 
the  submission  of  data  or  other 
information,  on  the  following: 

a.  The  costs  to  a  foreign  facility  of 
hiring  a  U.S.  agent; 

b.  The  number  of  foreign  facilities  that 
have  hired  a  U.S.  agent  or  negotiated 
additional  duties  from  someone  with 
whom  they  have  an  existing 
relationship  in  response  to  this  interim 
final  rule,  instead  of  relying  on  an 
existing  relationship  with  a  person  who 
qualifies  as  a  U.S.  agent; 

c.  The  number  of  foreign  facilities  that 
have  ceased  exporting  to  the  United 
States  because  they  have  decided  not  to 
hire/retain  a  U.S.  agent  for  registration 
purposes. 

d.  The  distribution  of  costs  between 
submitting  registrations  and  other 
services  offered  by  the  U.S.  agent; 

e.  The  assumptions  underlying  FDA's 
estimates  of  the  costs  of  hiring  and 
retaining  a  U.S.  agent. 


2.  The  effects  on  domestic  small 
businesses,  if  any,  if  some  foreign 
facilities  cease  exporting  to  the  United 
States  due  to  the  U.S.  agent  requirement 
for  registration.  Specifically,  Ft)A 
invites  comment,  and  the  submission  of 
data  or  other  information,  on  the 
following: 

a.  The  number  of  domestic  small 
businesses  that  have  been  adversely 
affected  by  trading  partners  that  have 
ceased  exporting  to  the  United  States 
due  to  the  U.S.  agent  requirement  for 
foreign  facility  registration;  and 

b.  The  costs  incurred  by  these 
domestic  small  businesses  due  to  the 
loss  of  these  trading  partners. 

FDA  will  seriously  consider  all 
comments  submitted.  FDA  is  dedicated 
to  updating  this  estimate  with  the  best 
available  information  in  order  to  inform 
decision  makers  who  may  be 
considering  regulatory  alternatives  in 
developing  a  final  rule. 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES]  written  or  electronic 
comments  regarding  this  interim  final 
rule  by  December  24,  2003.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Submit  one  electronic  copy. 
Submit  electronic  comments  to  http:// 
www.  f  da  .gov/ dockets/ ecommen  ts. 
Conunents  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

As  noted,  this  regulation  is  effective 
on  December  12,  2003.  The  agency  will 
address  comments  received  and  confirm 
or  amend  the  interim  final  rule  in  a  final 
rule.  The  agency,  however,  will  not 
consider  any  comments  that  have  been 
previously  considered  diu"ing  this 
rulemaking. 

X.  Analysis  of  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  under 
21  CFR  25.30(h)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significEint  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

XI.  Federalism 

FDA  has  analyzed  this  interim  final 
rule  in  accordance  with  the  principles 
set  forth  in  Executive  Order  13132.  FDA 
has  determined  that  the  interim  final 
rule  does  not  contain  policies  that  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 


National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  '  arious 
levels  of  government.  Acci   Jingly,  the 
agency  concludes  that  the  interim  final 
rule  does  not  contain  policies  that   lave 
federalism  implications  as  ''  ifined  in 
the  Executive  order  and,  consequently, 
a  federalism  summary  impact  statement 
has  not  been  prepared. 

Xn.  References 

The  following  references  have  been 
placed  on  display  in  the  Division  of 
Dockets  Management  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  FDA  has  verified  the 
Web  site  addresses  in  this  document, 
but  is  not  responsible  for  subsequent 
changes  to  the  Web  sites  after  this 
docimient  publishes  in  the  Federal 
Register. 
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List  of  Subjects 

21  CFH  Part  1 

Cosmetics,  Drugs,  Exports,  Food 
labeling.  Imports,  Lahf^ling,  Roporting 
and  recordkeeping  requirements. 

21  CFR  Part  20 

C^onfidential  business  information. 
Courts,  Freedom  of  information, 
Government  employees. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  ("osmetic  Act  and  under 
authority  delegated  to  the  (Commissioner 
of  Food  and  Drugs.  21  CFR  parts  1  and 
20  are  amended  as  follows: 

PART  1— GENERAL  ENFORCEMENT 
REGULATIONS 

■  1 .  The  authority  citation  for  part  1  is 
revised  to  read  as  follows: 

Authority:  15  I    S C    1453,  1454,  1455;  19 
!    S  C.  1490.  1491;  21  U  S.C.  321,  331,  332. 
333.  334.  335a.  343.  i50i  .  350d.  352.  355. 


360b.  362.  371,  374.  381.  382.  393;  42  U.S.C. 
2  IB,  241,  243,262.264. 

■  2.  Subpart  H  (*}ti  1.225  through  1.243) 
is  added  to  part  1  to  read  as  follows 
(subparts  F  and  C;  are  reserved); 

Subparts  F-G  [Reserved] 

Subpart  H — Registration  of  Food  Facilities 

General  Provisions 

Sec. 

1.225     Who  must  register  under  this 

subpart? 
1  226     Who  does  not  have  to  register  under 

this  subpart.' 
1.227     What  definitions  apply  to  this 

subpart? 

Prwedures  for  Registration  of  Food 
Facilities 

1.230  When  must  voii  register;' 

1.231  How  and  where  do  voii  register'' 

1.232  What  information  is  reijuired  in  the 
registration;' 

1.233  What  optional  item.s  are  included  in 
the  registration  form? 

1.234  How  and  when  do  vou  update  your 
facility's  registration  information? 

1  235     How  and  when  do  you  cancel  vour 
fa(  ilit\  s  registration  information. ' 

.Additional  Provisions 

1.240  What  other  registration  requirements 
apply;" 

1.241  What  are  the  consequences  of  failing 
to  register,  update,  or  cancel  vour 
registration? 

1.242  What  does  assignment  of  a 
registration  number  mean' 

1.243  Is  food  registration  information 
available  to  the  public? 

(ieneral  Provisions 

§  1 .225    Who  must  register  under  this 
subpart? 

(a)  You  must  register  your  facility 
under  this  subpart  if  you  are  the  owner. 
operator,  or  agent  in  charge  of  either  a 
domestic  or  foreign  facility,  as  defined 
in  this  subpart,  and  your  facility  is 
engaged  in  the  manufacturing/ 
processing,  packing,  or  holding  of  food 
fcr  consumption  in  the  United  .States, 
unless  your  facilitv  qualifies  for  one  of 
the  e.xemptions  in  *?  1.22t). 

(b)  If  you  are  an  owner,  (jperator.  or 
agent  in  charge  of  a  domestic  facility, 
you  must  register  vour  facility  whether 
or  not  the  food  from  the  facilitv  enters 
interstate  commeri;e. 

(c)  If  you  are  the  owner,  operator,  or 
agent  in  charge  of  a  facilitv.  you  mav 
aiithori/e  an  individual  to  register  your 
facilitv  on  vour  behalf. 

§  1 .226    Who  does  not  have  to  register 
under  this  subpart? 

This  subpart  does  not  apply  to  the 
following  facilities; 

(a)  A  foreign  facility,  if  food  from  suc;h 
facility  undergoes  further 
manufacturing/processing  (including 


packaging)  by  another  facility  outside 
the  United  States.  A  facility  is  not 
exempt  under  this  provision  if  the 
further  manufacturing/processing 
(including  packaging)  conducted  by  the 
subsequent  facility  consists  of  adding 
labeling  or  any  similar  activity  of  a  de 
minimis  nature; 

(b)  Farms;  ^ 

(c)  Retail  food  establishments; 

(d)  Restaurants; 

(e)  Nonprofit  food  establishments  in 
which  food  is  prepared  for.  or  served 
directly  to.  the  consumer: 

(f)  Fishing  vessels,  including  those 
that  not  only  harvest  and  transport  fish 
but  also  engage  in  practices  such  as 
heading,  eviscerating,  or  freezing 
intended  solely  to  prepare  fish  for 
holding  on  board  a  harvest  vessel. 
However,  those  fishing  vessels 
otherwise  engaged  in  processing  fish  are 
subject  to  this  subpart.  For  the  purposes 
of  this  section,  "processing"  means 
handling,  storing,  preparing,  shucking, 
changing  into  different  market  forms, 
manufacturing,  preserving,  packing, 
labeling,  dockside  unloading,  holding, 
or  heading,  eviscerating,  or  freezing 
other  than  solely  to  prepare  fish  for 
holding  on  board  a  harvest  vessel; 

(g)  Facilities  that  are  regulated 
exclusively,  throughout  the  entire 
facility,  by  the  U.S.  Department  of 
Agriculture  under  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  601  et  seq.), 
the  Poultry  Products  Inspection  Act  (21 
U.S.C.  451  et  seq.],  or  the  Egg  Products 
Inspection  Act  (21  U.S.C.  1031  et  seq.); 

§  1 .227    What  definitions  apply  to  this 
subpart? 

(a)  The  act  means  the  Federal  Food. 
Drug,  and  Cosmetic  Act. 

(b)  In  addition,  for  the  purposes  of 
this  subpart; 

(1 )  Calendar  day  means  every  day 
shown  on  the  calendar. 

(2)  Facility  means  any  establishment, 
structure,  or  structures  under  one 
ownership  al  one  general  physical 
location,  or.  in  the  case  of  a  mobile 
facility,  traveling  to  multiple  locations, 
that  manufactures/processes,  packs,  or 
holds  food  for  consumption  in  the 
United  .States.  Transport  vehicles  are 
not  facilities  if  they  hold  food  only  in 
the  usual  course  of  business  as  carriers. 
A  facility  may  consist  of  one  or  more 
contiguous  structures,  and  a  single 
building  may  house  more  than  one 
distinct  facility  if  the  facilities  are  under 
separate  ownership.  The  private 
residence  of  an  individual  is  not  a 
facility.  Nonbottled  water  drinking 
water  collection  and  distribution 
establishments  and  their  structures  are 
not  facilities. 
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(i)  Domestic  facility  means  any  facility 
located  in  any  State  or  Territory  of  the 
United  States,  the  District  of  Columbia, 
or  the  Commonwealth  of  Puerto  Rico 
that  manufactures/processes,  packs,  or 
holds  food  for  consiunption  in  the 
United  States. 

(ii)  Foreign  facility  means  a  facility 
other  than  a  domestic  facility  that 
manufactures/processes,  packs,  or  holds 
food  for  consumption  in  the  United 
States. 

(3)  Farm  means  a  facility  in  one 
general  physical  location  devoted  to  the 
growing  and  harvesting  of  crops,  the 
raising  of  animals  (including  seafood), 
or  both.  Washing,  trimming  of  outer 
leaves  of.  and  cooling  produce  are 
considered  part  of  harvesting.  The  term 
"farm"  includes: 

(i)  Facilities  that  pack  or  hold  food, 
provided  that  all  food  used  in  such 
activities  is  grown,  raised,  or  consumed 
on  that  farm  or  another  farm  under  the 
same  ownership;  and 

(ii)  Facilities  that  manufacture/ 
process  food,  provided  that  all  food 
used  in  such  activities  is  consumed  on 
that  farm  or  another  farm  under  the 
same  ownership. 

(4)  Food  has  the  meaning  given  in 
section  201(f)  of  the  act  (21  U.S.C. 
321(f)), 

(i)  Except  for  purposes  of  this  subpart, 
it  does  not  include: 

(A)  Food  contact  substances  as 
defined  in  section  409(h)(6)  of  the  act 
(21  U.S.C.  348(h)(6)),  or 

(B)  Pesticides  as  defined  in  7  U.S.C. 
136(u), 

(ii)  Examples  of  food  include  fruits, 
vegetables,  fish,  dairy  products,  eggs, 
raw  agricultural  commodities  for  use  as 
food  or  as  components  of  food,  animed 
feed  (including  pet  food),  food  and  feed 
ingredients,  food  and  feed  additives, 
dietary  supplements  and  dietary 
ingredients,  infant  formula,  beverages 
(including  alcoholic  beverages  and 
bottled  water),  live  food  animals,  bakery 
goods,  snack  foods,  candy,  and  caimed 
foods. 

(5)  Holding  means  storage  of  food. 
Holding  facilities  include  warehouses, 
cold  storage  facilities,  storage  silos, 
grain  elevators,  and  liquid  storage  tanks. 

(6)  Manufacturing/processing  means 
making  food  from  one  or  more 
ingredients,  or  synthesizing,  preparing, 
treating,  modifying  or  manipulating 
food,  including  food  crops  or 
ingredients.  Examples  of 
manufacturing/processing  activities  are 
cutting,  peeling,  trimming,  washing, 
waxing,  eviscerating,  rendering, 
cooking,  baking,  freezing,  cooling, 
pasteurizing,  homogenizing,  mixing, 
formulating,  bottling,  milling,  grinding. 


extracting  juice,  distilling,  labeling,  or 
packaging. 

(7)  Nonprofit  food  establishment 
means  a  charitable  entity  that  prepares 
or  serves  food  directly  to  the  consumer 
or  otherwise  provides  food  or  meals  for 
consumption  by  humans  or  animals  in 
the  United  States.  The  term  includes 
central  food  banks,  soup  kitchens,  and 
nonprofit  food  delivery  services.  To  be 
considered  a  nonprofit  food 
establishment,  the  establishment  must 
meet  the  terms  of  section  501(c)(3)  of 
the  U.S.  Internal  Revenue  Code  (26 
U.S.C.  501(c)(3)). 

(8)  Packaging  (when  used  as  a  verb) 
means  placing  food  into  a  container  that 
directly  contacts  the  food  and  that  the 
consumer  receives. 

(9)  Packing  means  placing  food  into  a 
container  other  than  packaging  the  food. 

(10)  Restaurant  means  a  Facility  that 
prepares  and  sells  food  directly  to 
consumers  for  inunediate  consumption. 
"Restaurant"  does  not  include  facilities 
that  provide  food  to  interstate 
conveyances,  central  kitchens,  and  other 
similar  facilities  that  do  not  prepare  and 
serve  food  directly  to  consumers. 

(i)  Entities  in  which  food  is  provided 
to  humans,  such  as  cafeterias, 
lunchrooms,  cafes,  bistros,  fast  food 
establishments,  food  stands,  saloons, 
taverns,  bars,  lounges,  catering  facilities, 
hospital  kitchens,  day  care  kitchens, 
and  nursing  home  kitchens  are 
restaurants;  and 

(ii)  Pet  shelters,  kennels,  and 
veterinary  facilities  in  which  food  is 
provided  to  animals  are  restaurants. 

(11)  Retail  food  establishment  means 
an  establishment  that  sells  food 
products  directly  to  consimiers  as  its 
primary  function.  A  retail  food 
establishment  may  manufacture/ 
process,  pack,  or  hold  food  if  the 
establishment's  primary  function  is  to 
sell  from  that  establishment  food, 
including  food  that  it  manufactures/ 
processes,  packs,  or  holds,  directly  to 
consumers.  A  retail  food  establishment's 
primary  function  is  to  sell  food  directly 
to  consumers  if  the  annual  monetary 
value  of  sales  of  food  products  directly 
to  consumers  exceeds  the  annual 
monetary  value  of  sales  of  food  products 
to  all  other  buyers.  The  term 
"consumers"  does  not  include 
businesses.  A  "retail  food 
establishment"  includes  grocery  stores, 
convenience  stores,  and  vending 
machine  locations. 

(12)  Trade  name  means  the  name^or 
names  under  which  the  facility 
conducts  business,  or  additional  names 
by  which  the  faciUty  is  known.  A  trade 
name  is  associated  with  a  facility,  and 
a  brand  name  is  associated  with  a 
product. 


(13)  U.S.  agent  means  a  person  (as 
defined  in  section  201(e)  of  the  act  (21 
U.S.C.  321(e)))  residing  or  maintaining  a 
place  of  business  in  the  United  States 
whom  a  foreign  facility  designates  as  its 
agent  for  piu"poses  of  this  subpart.  A 
U.S.  agent  cannot  be  in  the  form  of  a 
mailbox,  answering  machine  or  service, 
or  other  place  where  an  individual 
acting  as  the  foreign  facility's  agent  is 
not  phvsically  present. 

(i)  The  U.S.  agent  acts  as  a 
communications  link  between  FDA  and 
the  foreign  facility  for  both  emergency 
and  routine  communications.  The  U.S. 
agent  will  be  the  person  FDA  contacts 
when  an  emergency  occurs,  unless  the 
registration  specifies  under  §  1.233(e) 
another  emergency  contact. 

(ii)  FDA  will  treat  representations  by 
the  U.S.  agent  as  those  of  the  foreign 
facility,  and  will  consider  information 
or  documents  provided  to  the  U.S.  agent 
the  equivalent  of  providing  the 
information  or  documents  to  the  foreign 
facility. 

(iii)  Having  a  single  U.S.  agent  for  the 
purposes  of  this  subpart  does  not 
preclude  facilities  from  having  multiple 
agents  (such  as  foreign  suppliers)  for 
other  business  purposes.  A  firm's 
commercial  business  in  the  United 
States  need  not  be  conducted  through 
the  U.S.  agent  designated  for  purposes 
of  this  subpart. 

(14)  You  or  registrant  means  the 
owner,  operator,  or  agent  in  charge  of  a 
facility  that  manufactures/processes, 
packs,  or  holds  food  for  consumption  in 
the  United  States. 

Procedures  for  Registration  of  Food 
Facilities 

§  1 .230    When  must  you  register? 

The  owner,  operator,  or  agent  in 
charge  of  a  facility  that  manufactures/ 
processes,  packs  or  holds  food  for 
consumption  in  the  United  States  must 
register  the  facility  no  later  than 
December  12,  2003.  The  owner, 
operator,  or  agent  in  charge  of  a  facility 
that  begins  to  manufacture/process, 
pack,  or  hold  food  for  consumption  in 
the  United  States  on  or  after  December 
12.  2003,  must  register  before  the 
facility  begins  such  activities.  An 
owner,  operator,  or  agent  in  charge  of  a 
facility  may  authorize  an  individual  to 
register  the  facility  on  its  behalf. 

§  1 .231     How  and  where  do  you  register? 

(a)  Electronic  registration.  (1)  To 
register  electronically,  you  must  register 
at  http://www.fda.gov/furls,  which  is 
available  for  registration  24  hours  a  day, 
7  days  a  week.  This  website  is  available 
from  wherever  the  Internet  is  accessible, 
including  libraries,  copy  centers, 
schools,  and  Internet  cafes.  An 
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mdividudl  authorized  1)\  the  nwiuT 
iiperator.  or  agt'nl  in  i  liargf  ot  a  facility 
may  also  register  a  facility 
electronic:al!y. 

(2)  FDA  stronj^jK'  ciu  our<i)Jes 

t'jpc  tronic  rf't;istration  for  the  benefit  of 
buth  FDA  and  the  n>^istrant. 

(3)  Once  you  complete  your  electronic 
rooistration,  FDA  will  automaticallv 
provide  vou  with  an  cU'ctronic: 
confirmation  of  registration  and  a 
permanent  registration  number. 

(4)  You  will  be  (.onsidered  registered 
once  FD.A  f'lectronicallv  transmits  vour 
confirmation  and  registration  number 

(b)  Registrutiiin  t)v  niail  or  tax.  If.  for 
e.xample.  vou  do  not  have  reasonable 
access  to  the  Internet  through  anv  of  th^• 
methods  des(  ribed  in  paragraph  !a)  of 
this  section,  you  mav  register  bv  mail  or 
fax. 

(1)  You  must  register  using  Form 
3537   You  mav  obtain  a  (:op\  of  this 
form  bv  writing  to  the  I  !.S  Food  and 
Drug  .Administration  (HF,S-681),  5tiOn 
Fishers  Lane,  Rorkville,  MI)  208.57  or  b\ 
requesting  the  form  b\-  phone  at  1-H77- 
FDA-iHH2  (1-877-332-3882). 

(2)  VVhf-n  \(m  receive  the  form,  you 
must  fill  it  out  rompletel\  and  legiblv 
and  either  mail  it  to  the  address  in 
paragraph  (b)(1)  of  this  section  or  fa.x  it 
to  301-210-0247 

(3)  If  any  required  information  un  tin' 
form  is  incomplete  or  illegible  when 
P'D.-\  receives  it.  FD.-\  will  return  the 
form  to  \ou  for  revisi(m.  provided  that 
\i)ur  mailing  address  or  fax  number  is 
legible  and  valid   When  returning  a 
registration  form  for  revision.  FD.\  will 
use  the  means  by  which  the  form  was 
received  bv  the  agency  [i.e..  by  mail  or 
fax). 

(4)  F-'DA  will  enter  complete  and 
legible  mailed  and  faxed  registration 
submissions  into  its  registration  system. 
along  with  C^D-ROM  submissions,  as 
soon  as  prat:ti(:dble,  m  the  order  FDA 
receives  them. 

(5)  FDA  will  then  mail  to  ttie  address 
or  fax  to  the  fax  number  on  the 
registration  form  a  copy  of  the 
registration  as  entered,  confirmation  of 
registration,  and  your  registration 
number  When  respontiing  to  a 
registration  submission.  FDA  will  use 
the  means  by  which  the  registration  was 
received  bv  the  agency  (i.e.,  bv  mail  or 
fax) 

(6)  If  any  information  \i)u  previously 
submitted  was  incMjrrect  at  the  time  of 
submission,  you  must  immediately 
update  your  facility's  registration  as 
specified  in  i^  1  234. 

(7)  Your  facility  is  considered 
registered  once  FDA  enters  your 
facility's  registration  data  into  the 
registration  system  and  the  system 
generates  a  registration  number. 


K  )  Ht^m^tnitinn  hv  CD-HOM  tor 
inultiplr  suhiDissions^  If,  tor  example, 
you  do  not  ha\p  reasonable  access  to  the 
Internet  through  anv  of  the  methods 
[)rovided  under  [)aragraph  (a)  of  this 
section,  you  may  register  bv  flD-ROM 

(1)  Registrants  submitting  their 
registrations  in  CD-ROM  format  must 
use  l.SO  <)t)(iO  (CD-R  or  CD-RW)  data 
forin.it 

(2)  These  Hies  mus»  be  submitted  on 
a  portable  document  format  (PDF) 
rendition  ot  the  registration  form  (Form 
i'lAT]  and  be  ace ump.mied  bv  one 
signed  I  ()p\-  of  the  (  ertification 
statement  that  ajipears  on  the 
registr.ition  form  (P'orm  3537) 

(3)  Fa(  h  Mihmission  on  the  CD-ROM 
must  contain  the  same  preferred  mailing 
address  in  the  appropriate  block  on 
Form  3537 

(4)  A  CD-ROM  may  contain 
registrations  tor  as  manv  facilities  as 
needed  up  to  the  CD-ROM's  capacity. 

(5)  The  registration  on  the  CD-ROM 
for  each  separate  f.u  ility  must  have  a 
uiiHjue  file  name  up  to  32  characters 
lung,  the  first  part  of  which  may  be  used 
to  identify  the  parent  compan\ . 

(fi)  You  iiiu-t  m,ul  the  CD-ROM  to  the 
U.S.  Food  and  Drug  .Xdiiunistration 
(HFS-681).  SHOO  Fishers  Lane, 
Rockville,  MD  2085  7. 

(7)  If  FDA  receives  a  CD-ROM  that 
does  not  (  ompiv  with  thes>' 
s[iecitii:ations.  it  will  return  the  CD- 
K(  )M  to  the  submitter  unprocessed. 

(8)  FDA  will  enter  CD-ROM 
submissions  that  (:om[)ly  with  these 
specifii  atioiis  into  its  registration 
system,  along  with  the  complete  and 
legible  mailed  and  faxed  submissions. 
as  soon  as  pra<  ticible.  in  the  order  FD.-\ 
receives  them. 

(9)  For  each  facility  on  th(!  CD-ROM. 
FDA  will  mail  to  the  preferred  mailing 
address  a  copy  of  the  registration(sj  as 
entered,  confirmation  of  registration. 
and  each  facility's  assigned  registration 
numbei. 

(10)  If  an\  information  vou  previously 
submitted  was  incorre(  t  at  the  time  of 
submission,  you  must  immediately 
update  your  facility's  registration  as 
specified  in  §  1.234 

(11)  Your  facility  is  considered 
registered  oru:e  FDA  enters  your 
facility's  registration  data  into  the 
registration  system  and  the  system 
generates  a  registration  number. 

(d)  Fees.  No  registration  fee  is 
required. 

(e)  Uinguage.  You  must  submit  all 
registration  information  in  the  English 
language  "xcept  an  individuals  name. 
the  name  of  a  company,  the  name  of  a 
street,  and  a  trade  name  mav  be 
submitted  in  a  for<'ign  language;  All 
intorination.  including  these  items. 


must  be  submitted  using  the  Latin 
(Roman)  alphabet. 

§  1 .232    What  information  Is  required  in  the 
registration? 

Each  registrant  mu.st  submit  the 
following  information  through  one  of 
the  methods  described  in  *^  1.231: 

(a)  The  name,  full  address,  and  phone 
number  of  the  facility; 

(b)  The  name,  address,  and  phone 
number  of  the  parent  company,  if  the 
facility  is  a  subsidiary  of  the  parent 
cMjmpany; 

(c)  For  domestic  and  foreign  facilities, 
the  names,  addresses,  and  phone 
numbers  of  the  owner,  operator,  and 
agent  in  charge. 

(d)  For  a  foreign  facility,  the  name, 
address,  phone  number,  and  emergency 
contact  phone  number  of  its  U.S.  agent 
(if  there  is  no  other  emergency  contact 
designated  under  J?  1.233(c)): 

(e)  For  a  domestic  facility,  an 
emergency  contact  phone  number; 

(f)  All  trade  names  the  facility  uses: 

(g)  Applicable  food  product  categories 
as  identified  in  §  170.3  of  this  chapter, 
unless  you  check  either  "most/all 
human  food  product  cattjgories," 
acc;ording  to  *}  1.233(e),  or  "none  of  the 
above  mandatf)ry  c;ategories"  because 
your  facility  manufactures/processes, 
packs,  or  holds  a  food  that  is  not 
identified  in  *?  170.3  of  this  chapter: 

(h)  The  name,  address,  and  prione 
number  tor  the  owner,  operator,  or  agent 
in  charge; 

(i)  A  statement  in  which  the  owner, 
operator,  or  agent  in  charge  certifies  that 
the  information  submitted  is  true  and 
acc:urate.  If  the  individual  submitting 
the  form  is  not  the  owner,  operator,  or 
agent  in  t:harge  of  the  fae:ility.  the 
registration  must  also  include  a 
statement  in  which  the  individual 
certifies  that  the  information  submitted 
is  true  and  accurate,  certifies  that  he/she 
is  authorized  to  submit  the  registration, 
and  identifies  by  name,  address,  and 
telephone  number,  the  individual  who 
authorized  submission  of  the 
registration.  Each  registration  must 
include  the  name  of  the  individual 
registering  the  facility  submitting  the 
registration,  and  the  individual's 
signature  (for  the  paper  and  CD-ROM 
options). 

§  1 .233    What  optional  items  are  Included 
In  the  registration  form? 

FDA  encourages,  but  does  not  require, 
you  to  submit  the  following  items  in 
your  facility's  registration.  These  data 
will  enable  FDA  to  communicate  more 
quickly  with  facilities  that  may  be  the 
target  of  a  terrorist  threat  or  attack,  or 
otherwise  affected  by  an  outbreak  of 
foodborne  illness.  This  information 
includes: 
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(a)  Fax  number  and  e-mail  address  of 
the  facility; 

(b)  Preferred  mailing  address,  if 
different  from  that  of  the  facility; 

(c)  Fax  number  and  e-mail  address  of 
the  parent  company,  if  the  facility  is  a 
subsidiary  of  the  parent  company; 

(d)  For  a  domestic  facility,  emergency 
contact  name,  title,  and  e-mail  address; 

(e)  For  a  foreign  facility,  an  emergency 
contact  name,  title,  phone  number  and 
e-mail  address.  FDA  will  consider  the 
facility's  U.S.  agent  the  facility's 
emergency  contact  unless  the  facility 
chooses  to  designate  another  person  to 
serve  as  an  emergency  contact  under 
this  section; 

(f)  For  a  foreign  facility,  title,  fax 
number,  and  e-mail  address  of  the  U.S. 
agent; 

(g)  Type  of  activity  conducted  at  the 
facility  (e.g.,  manufacturing/processing 
or  holding); 

(h)  Food  categories  not  identified  in 
§  170.3  of  this  chapter,  which  are 
provided  in  Form  3537  sections  11a 
(e.g..  infant  formula,  animal  byproducts 
and  extracts)  and  lib  (e.g.,  grain 
products,  amino  acids); 

(i)  Type  of  storage,  if  the  facility  is 
primarily  a  holding  facility; 

(j)  A  food  product  category  of  "most/ 
all  human  food  product  categories,"  if 
the  facility  manufactures/processes, 
packs,  or  holds  foods  in  most  or  all  of 
the  categories  identified  in  §  170.3  of 
this  chapter; 

(k)  Approximate  dates  of  operation,  if 
the  facility's  business  is  seasonal; 

(1)  The  fax  number  and  e-mail  address 
of  the  owner,  operator,  or  agent  in 
charge;  and 

(m)  The  fax  number  and  e-mail 
address  of  the  individual  who 
authorized  submission  of  the 
registration. 

§  1 .234    How  and  when  do  you  update  your 
facility's  registration  information? 

(a)  Update  requirements.  The  owner, 
operator,  or  agent  in  charge  must  submit 
an  update  to  a  facility's  registration 
within  60  calendar  days  of  any  change 
to  any  of  the  information  previously 
submitted  under  §  1.232  (e.g.,  change  of 
operator,  agent  in  charge,  or  U.S.  agent), 
except  a  change  of  the  owner.  The 
owner,  operator,  or  agent  in  charge  may 
authorize  an  individual  to  update  a 
facility's  registration. 

(b)  Cancellation  due  to  ownership 
changes.  If  the  reason  for  the  update  is 
that  the  facility  has  a  new  owner,  the 
former  owner  must  cancel  the  facility's 
registration  as  specified  in  §  1.235 
within  60  calendar  days  of  the  change 
and  the  new  owner  must  re-register  the 
facihty  as  specified  in  §  1.231.  The 
former  owner  may  authorize  an 


individual  to  cancel  a  facility's 
registration. 

(c)  Electronic  update.  (1)  To  update 
your  registration  electronically,  you 
must  update  at  h»p.7/iwv'w./da.go\7 
furls. 

(2)  Once  you  complete  your  electronic 
update.  FDA  will  automatically  provide 
you  with  an  electronic  confirmation  of 
your  update. 

(3)  Your  registration  will  be 
considered  updated  once  FDA  transmits 
your  update  confirmation,  unless 
notified  otherwise. 

(d)  Update  by  mail  or  fax.  If,  for 
example,  you  do  not  have  reasonable 
access  to  the  Internet  through  any  of  the 
methods  described  in  §  1.231(a)),  you 
may  update  your  facility's  registration 
by  mail  or  by  fax: 

(1)  You  must  update  your  registration 
using  Form  3537.  You  may  obtain  a 
copy  of  this  form  by  writing  to  the  U.S. 
Food  and  Drug  Administration  (HFS- 
681),  5600  Fishers  Lane,  Rockville,  MD 
20857  or  bv  requesting  the  form  by 
phone  at  1-877-FDA-3882  (1-877-332- 
3882). 

(2)  When  you  receive  the  form,  you 
must  legibly  fill  out  the  sections  of  the 
form  reflecting  your  updated 
information  and  either  mail  it  to  the 
address  in  paragraph  (d)(1)  of  this 
section  or  fax  it  to  301-210-0247. 

(3)  If  the  information  on  the  form  is 
incomplete  or  illegible  when  PDA 
receives  it,  FDA  will  return  the  form  to 
you  for  revision,  provided  that  your 
mailing  address  or  fax  number  is  legible 
and  valid.  When  returning  a  registration 
form  for  revision,  FDA  will  use  the 
means  by  which  the  registration  was 
received  by  the  agencv  (i.e.,  by  mail  or 
fax). 

(4)  FDA  will  enter  complete  and 
legible  updates  into  its  registration 
system,  along  with  CD-ROM 
submissions,  as  soon  as  practicable,  in 
the  order  FDA  receives  them. 

(5)  FDA  will  then  mail  to  the  address 
or  fax  to  the  fax  number  on  the 
registration  form  a  copy  of  the  update  as 
entered  and  confirmation  of  the  update. 
When  responding  to  an  update 
submission,  FDA  will  use  the  means  by 
which  the  form  was  received  by  the 
agency  (i.e.,  by  mail  or  fax). 

(6)  If  any  update  information  you 
previously  submitted  was  incorrect  at 
the  time  of  submission,  you  must 
immediately  resubmit  your  update. 

(7)  Your  registration  will  be 
considered  updated  once  FDA  enters 
your  facility's  update  data  into  the 
registration  system  and  the  system 
generates  an  update  confirmation. 

(e)  Update  by  CD-ROM  for  multiple 
submissions.  If,  for  example,  you  do  not 
have  reasonable  access  to  the  Internet 


through  any  of  the  methods  provided 
under  §  1.231(a).  you  may  update  your 
facilities'  registrations  by  CD-ROM. 

(1)  Registrants  submitting  their 
updates  in  CD-ROM  format  must  use 
ISO  9660  (CD-R  or  CD-RW)  data  format. 

(2)  Update  files  must  be  submitted  on 
a  PDF  rendition  of  FDA's  registration 
form  (Form  3537)  and  be  accompanied 
bv  one  signed  copy  of  the  certification 
statement  on  the  registration  form  (Form 
3537). 

(3)  Each  submission  on  the  CD-ROM 
must  contain  the  same  preferred  mailing 
address  in  the  appropriate  block  on 
Form  3537. 

(4)  The  CD-ROM  may  contain 
updates  for  as  many  facilities  as  needed 
up  to  the  CD-ROM's  capacity. 

(5)  The  update  for  each  facility  on  the 
CD-ROM  must  have  a  unique  file  name 
up  to  32  characters  long,  the  first  part 
of  which  may  be  used  to  identifv'  the 
parent  companv. 

(6)  You  must" mail  the  CD-ROM  to 
U.S.  Food  and  Drug  Administration 
(HFS-681),  5600  Fishers  Lane, 
Rockville.  MD  20857. 

(7)  If  FDA  receives  an  update  CD- 
ROM  that  does  not  comply  with  these 
specifications,  it  will  return  the  CD- 
ROM  to  the  registrant  unprocessed. 

(8)  FDA  will  enter  CD-ROM  update 
submissions  into  its  registration  system, 
along  with  the  complete  and  legible 
mailed  and  faxed  update  submissions, 
as  soon  as  practicable,  in  the  order  FDA 
receives  them. 

(9)  For  each  facility  on  the  CD-ROM, 
FDA  will  mail  to  the  preferred  mailing 
address  a  copy  of  the  update(s)  as 
entered  and  confirmation  of  the  update. 

(10)  If  any  update  information  you 
previously  submitted  was  incorrect  at 
the  time  of  submission,  you  must 
immediately  resubmit  your  update. 

(11)  Your  registration  will  be 
considered  updated  once  FDA  enters 
your  facility's  update  data  into  the 
registration  system  and  the  system 
generates  an  update  confirmation. 

§  1 .235    How  and  when  do  you  cancel  your 
facility's  registration  information? 

(a)  Notification  of  registration 
cancellation.  A  facility  canceling  its 
registration  must  do  so  within  60 
calendar  days  of  the  reason  for 
cancellation  (e.g.,  facility  ceases 
operations,  ceases  providing  food  for 
consumption  in  the  United  States,  or  the 
facility  is  sold  to  a  new  owner). 

(b)  Cancellation  requirements.  The 
cancellation  of  a  facility's  registration 
must  include  the  following  information: 

(1)  The  facility's  registration  number; 

(2)  Whether  the  facility  is  domestic  or 
foreign; 

(3)  The  facility  name  and  address; 
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(4)  The  name,  address,  and  e-mail 
address  (if  availahU')  of  the  indiMtiual 
submitting  the  cant  elldtu.n;  and 

(.5)  .\  statement  certifying  that  the 
information  submitted  is  true  and 
accurate,  and  that  the  person  submittini; 
the  cancellation  is  authori/ed  hv  the 
facility  to  cancel  its  registration. 

(c)  Electronic  cnncpllatinn  ( 1  j  To 
cancel  your  registration  electronically, 
you  must  cancel  at  bttf)     uiv;\-  fda.gnv/ 
furls. 

(2)  Once  you  complete  your  electronic 
cancellation.  FD.-\  will  automatically 
proyide  you  with  an  "lectronic 
t:onrirmati(.in  of  \-Mur  cancellatmii 

(;i)  Your  registratinn  \yill  be 
considered  cancelled  one  e  FDA 
transmits  your  c:an(ellatinii 
confirmatirin. 

(d)  Cancfllntion  hv  mail  nr  fax  If.  for 
example,  you  do  not  haye  reasonable 
access  to  the  Internet  through  any  of  the 
methods  described  in  §  1.231(a),  you 
may  cancel  your  fd(  ility's  registratinn  by 
mail  or  fa.\ 

(1)  You  must  cancel  your  re'gistration 
using  Form  .J537a.  You  may  obtain  a 
copy  of  this  form  bv  writing  to  the  l'.,S 
Food  and  Drug  .Xdministratinn  (HFS- 
681),  5600  Fishers  Lane,  Kockyille.  .MD 
20857.  or  by  requesting  the  form  by 
phone  at  l-877-FII-\-,?882  (1-877-332- 
3882). 

(2)  When  you  receive  the  form,  you 
must  completely  and  legibly  fill  out  the 
form  and  either  mad  it  to  the  address  iii 
paragraph  (d)(l  i  of  this  sec  tion  i)r  fa.\  it 
to  301-210-0247 

(3)  If  the  information  on  the  form  is 
incomplete  or  illegible  when  FU.A 
receives  it,  FD.A  will  return  the  form  to 
you  for  revision,  provided  that  your 
mailing  address  or  fa.x  number  is  legibU' 
and  valid   When  returning  a 
cancellation  form  for  revision,  FUA  will 
use  the  means  by  which  the  cancellatiop 
was  received  by  the  agency  {i.e..  bv  mail 
or  fax) 

(4)  FD.-\  will  enter  complete  and 
legible  mailed  and  faxed  cancellations 
into  its  registraticm  system,  along  with 
CD-ROM  cancellations,  as  soon  as 
practicable,  in  the  order  FDA  receives 
them. 

(5)  FDA  will  then  mail  to  the  address 
or  fax  to  the  fax  number  on  the 
cancellation  form  a  c;opv  of  the 
cancellation  as  entered  and 
confirmation  of  the  cancellation  When 
responding  to  a  cancellation.  FD,-\  will 
use  the  means  by  which  the  form  was 
received  by  the  agency  {i.e..  bv  mail  or 
fax). 

(6)  If  any  information  you  previously 
submitted  was  incorrect  at  the  time  of 
submission,  you  must  immediately 
resubmit  vour  cancellation. 


(7)  Your  registration  will  be 
considered  c  anc:elle(i  once  FDA  enters 
your  facility's  cancellation  data  into  the 
registiation  system  and  the  system 
generates  a  confirniation. 

(.■)  (Jinc'-lltition  hv  CD-ROM  fnr 
multiple  su/ujussio/i.s-  If,  fur  example. 
\ou  do  not  have  reasonable  acxess  to  the 
Internet  through  any  of  the  methods 
described  in  «»  1  2.n(a).  you  ma\  cancel 
vour  tacilities'  rcgistrati(;ns  using  a  CD- 
ROM. 

(1)  Registrants  submitting  their 
cane  elldtions  in  CD-ROM  format  must 
use  l.SO  ybbO  [CD-K  or  CD-RW)  data 
format. 

(2)  Cancellation  Tiles  must  be 
submitted  on  a  PDF  rendition  of  the 
cancellation  form  (Form  3537a)  and  be 
accompanied  bv  one  signed  copy  of  the 
certific  ation  statement  on  the 
cancellation  form 

(,i)  Kac  h  submission  on  the  (;D-R0M 
must  contain  the  same  preferred  mailing 
address  in  the  appropriate  block  on 
Form  .{5:t7 

(4)  The  C13-R()M  may  contain 
c;ancellatiims  for  as  many  faf;ilitH!s  as 
needed  up  to  the  CD-ROM's  capacity. 

('i)  The  (  ancellation  for  edt:h  facility 
on  the  CD-RO.M  must  have  a  unique  file 
name  up  to  32  characters  long,  the  first 
part  of  which  may  be  used  to  identify 
thf  parent  ciimpanv 

(6)  You  jnust  mail  the  CI>-ROM  to 
U.S.  Food  and  Drug  .Xdministration 
(HFS-681).  5600  Fish^Ts  Lane, 
Roc  kville,  MI)  20857 

17)  If  FDA  receives  a  CD-ROM  that 
lioes  not  comply  with  these 
specifications,  it  will  return  the  CD- 
ROM  to  the  registrant  unprocessed. 

(8)  FTIA  will  enter  C;D-R0M 
submissions  that  meet  the  specifications 
into  Its  registraticm  system,  along  with 
complete  and  legible  mailed  and  faxed 
submissions,  as  soon  as  practicable,  in 
the  order  FDA  receives  them, 

(4)  For  each  facility  cm  the  CD-ROM. 
FDA  will  mail  to  the  preferred  mailing 
address  a  copy  of  the  cancellation(s)  as 
entered  and  confirmation  of  the 
cancellation 

(10)  It  any  intormation  vou  previously 
submitted  was  inc;orrect  at  the  time  of 
submission,  you  must  immcKiiately 
resubmit  vour  cancellation 

(11)  Your  registration  will  be 
considered  cancelled  once  FDA  enters 
vour  facility's  canc:ellation  data  into  the 
registration  system  and  the  system 
generates  a  confirmation 

Additional  Provisions 

§  1 ,240     What  other  registration 
requirements  apply? 

In  addition  to  the  recjuirements  of  this 
subpart,  you  must  i:omply  with  the 


registration  regulations  found  in  part 
108  of  this  chapter,  related  to  emergency 
permit  control,  and  any  other  Federal, 
State,  or  local  registration  requirements 
that  apply  to  your  facility. 

§  1 .241     What  are  the  consequences  of 
failing  to  register,  update,  or  cancel  your 
registration? 

(a)  Section  301  of  the  act  (21  U.S.C. 
331)  prohibits  the  doing  of  certain  acts 
or  causing  such  acts  to  be  done.  Under 
section  302  of  the  act  (21  U.S.C.  332), 
the  United  States  can  bring  a  civil  action 
in  Federal  court  to  enjoin  a  person  who 
commits  a  prohibited  act.  Under  section 
303  of  the  act  (21  U,S,C.  333).  the 
United  States  can  bring  a  criminal 
action  in  Federal  court  to  prosecute  a 
person  who  is  responsible  tor  the 
commission  of  a  prohibited  act.  Under 
section  306  of  the  act  (21  U.S.C.  335a). 
FDA  can  seek  debarment  of  any  person 
who  has  been  convicted  of  a  felony 
relating  to  importation  of  food  into  the 
United  States.  Failure  of  an  owner, 
operator,  or  agent  in  charge  of  a 
domestic  or  foreign  facility  to  register  its 
facility,  to  update  required  elements  of 
it's  facility's  registration,  or  to  cancel  its 
registration  in  accordance  with  the 
requirements  of  this  subpart  is  a 
prohibited  act  under  section  301(dd)  of 
the  act. 

(b)  FDA  will  cancel  a  registration  if 
the  agency  independently  verifies  that 
the  facility  is  no  longer  in  business  or 
has  changed  owners,  and  the  owner, 
operator,  or  agent  in  charge  of  the 
facility  fails  to  cancel  the  registration,  or 
if  FDA  determines  that  the  registration 
is  for  a  facility  that  does  not  exist.  If 
FDA  cancels  a  facility's  registration, 
FDA  will  mail  a  confirmation  of  the 
cancellation  to  the  facility  at  the  address 
provided  in  the  facility's  registration. 

(c)  If  an  article  of  food  is  imported  or 
offered  for  import  into  the  United  States 
and  a  foreign  facility  that  manufactured/ 
processed,  packed,  or  held  that  article  of 
food  has  not  registered  in  accordance 
with  this  subpart,  the  disposition  of  the 
article  of  food  shall  be  governed  by  the 
procedures  set  out  in  subpart  I  of  this 
part. 

§  1 .242    What  does  assignment  of  a       ' 
registration  numtier  mean? 

Assignment  of  a  registration  number 
to  a  facility  means  that  the  facility  is 
registered  with  FDA.  Assignment  of  a 
registration  number  does  not  in  any  way 
convey  FDA's  approval  or  endorsement 
of  a  facility  or  its  products. 

§  1 .243     Is  food  registration  information 
available  to  the  public? 

(a)  The  list  of  registered  facilities  and 
registration  documents  submitted  under 
this  subpart  are  not  subject  to  disclosure 
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under  5  U.S.C.  552  (the  Freedom  of 
Information  Act).  In  addition,  any 
information  derived  from  such  list  or 
registration  documents  that  would 
disclose  the  identity  or  location  of  a 
specific  registered  person,  is  not  subject 
to  disclosure  under  5  U.S.C.  552  (the 
Freedom  of  Information  Act). 

(b)  Paragraph  (a)  of  this  section  does 
not  apply  to  any  information  obtained 
by  other  means  or  that  has  previously 
been  disclosed  to  the  public  as  defined 
in  §  20.81  of  this  chapter. 


PART  20— PUBLIC  INFORMATION 

Subpart  F— Availability  of  Specific 
Categories  of  Records 

■  3.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  5  U.S.C  552;  18  U.S.C.  1905;  19 
U.S.C.  2531-2582;  21  U.S.C.  321-393,  1401- 
1403;  42  U.S.C.  241,  242,  242a,  2421,  242n, 
243,  262,  263,  263b-263n,  264,  265,  300u- 
300U-5,  300aa-l. 

■  4.  Section  20.100  is  amended  by 
adding  paragraph  (c)(42)  to  read  as 
follows: 


§20.100    Applicability;  cross-reference  to 
other  regulations. 


(42)  Registration  of  food  facilities,  in 
§1.243  of  this  chapter. 

Dated:  October  2,  2003. 
Tommy  G.  Thompson, 

Secretary  of  Health  and  Human  Sen  jres 

Dated:  October  8.  2003. 
Tom  Ridge. 

Secretah'  of  Homeland  Security. 

BILLING  CODE  4160-01 -P 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 
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Form  Approval  OMB  No  0910-xxxx 

rxp' ration  Date 

See  OMB  Statpmeni  at  end  of  tor- 


-DA  USE  ONLY 


DHHS/FDA  -  FOOD  FACILITY  REGISTRATION  FORM 
USE  BLUE  OR  BLACK  INK  ONLY 


Date;                                                   (MM/DD/YYYY) 

Section  1  -  TYPE  OF  REGISTRATION 

1a.         O    DOMESTIC  REGISTRATION           O    FOREIGN  REGISTRATION 

1b          O     INITIAL  REGISTRATION                   O    UPDATE  OF  REGISTRATION  INFORMATION 

If  updato,  provide  th«  following 

Facility  Registration  Number                                                                            PIN 

Check  aft  tttat  apply  and  further  identify 
changes  in  the  applicable  sections. 

O   United  States  Agent  Change  -  Foreign  facilities  only 

O   Facility  Name  Change 

O  Seasonal  Faculty  Dates  of  Operation  Change 

O   Facility  Address  Cnange  isee  instructions l 

O  Type  of  Activity  Change 

O   Preferred  Mailing  Address  Change 

O    Type  of  Storage  Change 

O  Parent  Company  Change 

O   Human  Food  Product  Category  Change 

O   Emergency  Contact  Change 

O  Animal  Food  Product  Category  Change 

O    "rade  Name  Change                                                O  Operator  or  Agent  in  Charge  Change 

1c.  ARE  YOU  THE  NEW  OWNER  OF  A  PREVIOUSLY  REGISTERED  FACILITY?  Yes  O     No  O 

if  "yes",  provide  the  following  mfonmation.  itl<nowii 

PreviOLS  owner  s  name 

Previous  owner  s  registration  number 

Section  2  -  FACILITY  NAME  /  ADDRESS  INFORMATION 

'AClLITv  NAME: 

FAC.  1  TV  STREET  ADDf^ESS    L,ne  ' 

FACIL;T>  STRE~  ADDRESS   I  ne  ? 

C'^ 

S'ATH 

ZIP  CODE  (POSTAL  CODE. 

PROVINICErERRITORY 

CO-J\TRy 

PHO,\E  NUMBER  i-ndude  A-ea/Country  Code), 

FAX  NUMBER  (OPT  ONAL    r.dude  Area  Country 
Codei 

t-MAK  ADDRESS  (OPTIONAL) 

Form  3537  (1/03) 
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Fonn  Appewal:  OMB  No.  Mf  0-xxxx 

Expiration  Date: 

See  OMB  Statement  at  end  of  form 

DHHS/FDA  -  FOOD  FACILITY  REGISTRATION  FORM 


Sectlbn  3  ^  PReF£l|B^D  KIAIUN6  ADORES?  INFJORMATION  complete  (his  section  only  If 

dHiferiyt^Qm  Section  2»  Pmmffl  N«ne/Address  lnfofma»)n   (OPTIONAL) 


NAME: 


ADDRESS.  Line  1: 


ADDRESS,  Une  2: 


CITY: 


ZIP  CODE  (POSTAL  CODE): 


COUNTRY: 


FAX  NUMBER  (Include  Area/  Country  Code): 


STATE: 


PROVINCE/TERRITORY: 


PHONE  NUMBER  (Indude  Area/  Countiy  Code): 


E-MAIL  ADDRESS 


Sectioa  4  •  PARENT  COMPANY  MAME/  ADDRESS  INFORRKATION  (IF  AW-ICABLE  AND  ff 
OlFFBBENfFROlil  SECTIONS  2         3).  IF  INFOftlKIATlON  IS  THE  SAME  AS  WOTHER 

^6T|0M.^E6K1WHlCHS€CtTON.      SECt«lN2    O  or  SECTIONS      O 


NAME  OF  PARENT  COMPANY: 


STREET  ADDRESS  OF  PARENT  COMPANY,  Une  1 : 


STREET  ADDRESS  OF  PARENT  COMPANY,  Une  2: 


CITY: 


ZIP  CODE  (F<)STAL  CODE): 


COUNTRY: 


FAX  NUMBER  (OPTIONAL;  Indude  Area/Country 
Code): 


STATE: 


PROVI NCE/TERRITOR  Y: 


PHONE  NUMBER  (Indude  Area/  Country  Code): 


E-MAIL  ADDRESS  (OPTIONAL): 


SecttoRS -l*J«ClLnY  eMERGaiCreOMtACTINFd^ 

«)i»no»Wk»=DR«jppqss^  use  YOURU.S.  Mxm  as  your  emersency  contact  l*jless 


INDIVIDUAL'S  NAME  (OPTIONAL): 


TITUE  (OPTKDNAL): 


EMERGENCY  CONTACT  PHONE  (Include  area/  countiy  code): 


E-MAIL  ADDRESS  (OPTIONAL): 


Fonn  3537  (1/03) 


I? I I    D :„»«../17^1      CQ     M^      1  07  /  Frirla,;     Or-triVior    Ifl      9nm/Rnlpc    a n rl    Rpoiilatinns 


."iflflfi? 
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Form  Approval:  OMB  No.  0910-xxxx 

Expiration  Date: 

See  OMB  Statement  at  end  offonv 

DHHS/FDA  -  FOOD  FACILITY  REGISTRATION  FORM 


Section  3  -  PREFERRED  MAILING  ADDRESS  INFORMATION  complete  this  section  only  If 
different  from  Section  2,  Facility  Name/Address  Information    (OPTIONAL) 


NAME: 


ADDRESS,  Line  1; 


ADDRESS,  Line  2: 


CITY: 


ZIP  CODE  (POSTAL  CODE): 


COUNTRY: 


FAX  NUMBER  (Include  Area/  Country  Code): 


STATE: 


PROVINCE/TERRITORY; 


PHONE  NUMBER  (Indufle  Area'  Counfy  Coae). 


E-MAIL  ADDRESS 


Section  4  -  PARENT  COMPANY  NAME  /  ADDRESS  INFORMATION  (IF  APPLICABLE  AND  IF 
DIFFERENT  FROM  SECTIONS  2  AND  3).  IF  INFORMATION  IS  THE  SAME  AS  ANOTHER 
SECTION,  CHECK  WHICH  SECTION:       SECTION  2     O  or  SECTIONS      Q 


NAME  OF  PARENT  COMPANY: 


STREET  ADDRESS  OF  PARENT  COMPANY,  Line  1 : 


STREET  ADDRESS  OF  PARENT  COMPANY,  Line  2: 


CITY: 


ZIP  CODE  (POSTAL  CODE): 


COUNTRY: 


FAX  NUMBER  (OPTIONAL;  Include  Area/Countr> 
Code): 


STATE: 


PROVINCETERRITORY: 


PHONE  NUMBER  (Include  Area/  Ccjntry  Code). 


E-MAIL  ADDRESS  (OPTIONAL): 


Section  5  -  FACILITY  EMERGENCY  CONTACT  INFORMATION 

(OPTTONAL  FOR  FOREIGN  FACILITIES;  FDA  WILL  USE  YOUR  U.S.  AGENT  AS  YOUR  EMERGENCY  CONTACT  UNlESS 

YOU  CHOOSE  TO  OESrGNATE  A  DIFFERENT  CONTACT  HERE.) 


INDIVIDUALS  NAME  (OPTIONAL). 


TITLE  (OPTIONAL): 


EMERGENCY  CONTACT  PHONE  (Indude  area/  country  code): 


E-MAIL  ADDRESS  (OPTIONAL): 


Form  3537  (1/03) 
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Fonn  Appnval:  OtIB  No.  0910-xxxx 

ExpiraOon  Date 

See  OMB  Statomen;  at  end  of  form 

DHHS/FDA  -  FOOD  FACILITY  REGISTRATION  FORM 


Section  6  -  TRADE  NAMES  (if  this  f-acility  uses  trade  names  other  than  that  listed  in  section  2 

ABOVE  LIST  THEM  BELOW  (EG     ALSO  DOING  BUSINESS  AS,"  -FACtLITY  ALSO  KNOWN  AS^) 


a.ternate  'rade  nave  »' 


al'erkat;  tradf  nave  »2 


AL"^RNA^E  TRADE  NAME  S3 


ALTERNATE  'RADE  NAME  04 


Section  7  -  UNITED  STATES  AGENT  (TO  BE  COMPLETED  by  facilities  LOCATED  OUTSIDE  ANY  STATE  OR 
TERRfTORY  Of  THE  UNITED  STATES,  THE  DISTRICT  OF  COLUMBIA,  OR  THE  COMMONWEALTH  OF  PUERTO  RICO.) 

\AME  0=  L  S   AGEN~ 

TITLE  (OPTIONAL 

ADDRESS   .irel; 

ADDRESS   Liie  2 

C'v 

STATE 

ZIP  CODE 

1/  S  AGENT  PHONE  NUMBER  i'r:r(joe  A^ea  Cocei 

EMERGCNCv  CONTAC  PHONE  NUMBER  (Include  Area  Code) 

-A<  NUMBER  fOP^IONAL   iic  u'je  Area  Coaei 

-VAIL  ADDRESS  lO-'T  QNALI 

Sections  -  SEASOMAL  FACILITY  D^H'ES  OF  OPERATION  -^  ■ 

■  (GIVE  THE  APPRQ)(tMATE  DATES  THAT  YOUR  FACILITY  tSOPEN  FOR  SOSINESS.  IF  ITS  0PERATK:X>J$ 
ARE  ON  A  SEASONAL  BASIS)  (CPTIOMAt)  . 


DA~S  0-  OPERAT  ON 


Form  3537  (1/03) 
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Form  Approval:  OMB  No.  0910-xxxx 

Expiration  Date: 

See  OMB  Statement  at  end  of  form 

DHHS/FDA  -  FOOD  FACILITY  REGISTRATION  FORM 


O  Warehouse  /  Holding  Facility  (e.g.,  storage  fadlities,  including  storage  tanks,  gram  elevators)                                   - 

O  Acidified  /  Low  Acid  Food  Processor 

O  Lat)eler  /  Relabeler 

O  Interstate  Conveyance  Caterer/Catering  Point 

O  Manufacturer/  Processor 

O  Molluscan  Shellfish  Establishment 

O  Repacker  /  Packer 

O  Commissary 

O  Salvage  Operator  (Reconditioner) 

O  Contract  Sterilizer 

O  Animal  food  manufacturer  /  processor  /  holder 

TTT 


rf^■-;;;^<>.,*;<vr:^u^^.:s;^t%■J^^fc^f■^,«.Ji;^.^:::^^vi:■^^^ 


O  Ambient  (neither  frozen  nor  refrigerated) 
Storage 


O   Refrigerated  Storage 


O   Frozen  Storage 


lL'       ■  J.     J    I 


'^H^.  Iffi^ii^iXi' 


Jr^i, 


-  T 


O  1.  ALCOHOLIC  BEVERAGES 
[21  CFR170.3(n)(2)] 

O  2.  BABY  (INFArJT  AND  JUNIOR)  FOOD  PRODUCTS 
Including  Infant  Formula 
(Optional  Selection) 

O  3.  BAKERY  PRODUCTS,  DOUGH  MIXES,  OR  ICINGS 
[21  CFR  170.3  (n)(1),  (9)1 

O  4    BEVERAGE  BASES 

[21CFR170.3(n)(3),  (16),  (35)1 

O  5.  CANDY  WITHOUT  CHOCOLATE,  CANDY 
SPECIALITIES  &  CHEWING  GUM 
[21  CFR  170.3  (n  )  (6).  (9),  (25),  (38)] 

O  6.  CEREAL  PREPARATIONS,  BREAKFAST  FOODS, 
QUICK  COOKINGflNSTANT  CEREALS 
[21  CFR  170.3(0)  (4)] 


O  7    CHEESE  AND  CHEESE  PRODUCTS 
(21  CFR  170.3  (n)  (5)] 

O  8    CHOCOLATE  AND  COCOA  PRODUCTS 

[21  CFR  170.3  (n)  (3),  (9),  (38).  (43)] 

Os    COFFEE  AND  TEA 

[21  CFR  170.3  (n)  (3),  (7)1 

O  10.  COLOR  ADDITIVES  FOR  FOODS 
[21  CFR  170.3(0)  (4)1  

Oil.  DIETARY  CONVENTIONAL  FOODS  OR  MEAL 
REPLACEMENTS  (includes  Medical  Foods) 
[21  CFR  170  3  (n  )(31)] 


Form  3537  (1/03) 
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Form  Approval   OMB  t^o   0910-xxtt 

DHHS'FDA  •  FOOD  FACILITY  REGISTRATION  FORM 


Section  5  -  TRADE  NAMES  (-  xiSi-acilTt  jsit,  waje  NAMes  0'h=r  than  t-a' 

AaCv'E    l:ST  '-iE-:M  EELO'."..    tG      ALSO  DOING  BUSINESS  AS       FACILirY  ALSO  KNOWN  AS  . 

LISTED    N  SECT0\2 

-_TERNATE  'RAOE  NAME  »1 . 

ALTERNATE  TRADE  NAVE  02 

ALTERNATE  TRADE  NAME  #3: 

ALT=RNATf--  t;:?a:-)E  NJAME  24 

Section  7  -  UNITED  STATES  AGENT  iTO  be  completed  bv  facilities  LOCATED  Outside  any  state  or 

TERRrrORYOF  THE  UNITED  STATES,  THr  OlSTRlCT  OF  COLUMBIA.  OR  THE  COMMONWEALTH  OF  PUERTO  RICO  ) 

•.-•.'.eo^us  age%- 

'  '.E  iC^TIONALi 

AODKebS.  Lire  T 

ADDRESS  Line  2 

CITY 

STATE 

Z  P  CO J£ 

U.S.  AGENT  PhONE  NUMBER  ('nOuGe  A'ea  Code) 

EMERGENCY  CONTACT  PHONb  NUMBER   Inc  Lie  A-ej  Cc2ei 

FAX  NUMBER   (OPTIONAL    l-ir.  u.-je  Arpa  Cort^i 

--VAI1    ADriRFSS 'HOT  '  j\^^  , 

Section  8  -  SEASONAL  FACILITY  DATES  OF  OPERATION 

(GIVE  THE  APPROXIMATE  DA' ES  ^►•A'    -Oi  ^  rACILTY  IS  Gf^EN  FOR  BUSINESS.  |F  rs  ■OPERATIONS 
ARE  ON  A  SEASONAL  BASIS)  (OPTIONAL) 


DA'ES  O"  O^ERAT  ONI 


Form  3537  i",  03i 
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Form  Approval:  OMB  No.  0910-xxxx 

Expiration  Dato  • 

See  CMB  Statemem  at  end  of  form 

DHHS/FDA  -  FOOD  FACILITY  REGISTRATION  FORM 


Section  9  -  TYPE  OF  ACTIVfTY  CONDUCTED  AT  THE  FACILITY 

(CHECK  ALL  TYPES  OF  OPERATIONS  THAT  ARE  PERFORMED  AT  THIS  FACiL  TY  REGARD;NG 
MANUFACTURING/PROCESSING,  PACKING  OR  HOLDING  OF  FOOD)    (OPTIONAL) 

THE 

o 

Warehouse  /  Holding  Facility  (eg.,  storaae  taci: es,  ircl. 

3irg  storage  tan^.s,  grar  elevates) 

o 
o 

Acidified  /  Low  Acid  Food  Processor 

O  Laboier  /  Relabeler 

._ 

Interstate  Conveyance  Caterer/Catering  Point 

O  Manufacturer '  Processor 

o 

Molluscan  Shellfish  Establishment 

O  Repacker '  Packer 

o 

Commissary 

O  Salvage  Operator  (Reconditioneri 

o 

Contract  Sterilizer 

O  Animal  food  manufacturer ;  processor 

holder 

Section  10-,TYPE  OF  STORAGE  (FOR  FACILITIES  THAT  ARE  PRIMARILY  HOLDERS)    (OPTIONAL) 


O  Ambient  (neither  frozen  nor  refrigerated) 
Storage 


O    Refrige-ated  Storage 


O    (^rozen  Storage 


Section  11a  -  6eNERAL  f»RODUCT  CATEGORIES  -  FOOD  FOR  HUMAN  CONSUMPTION 
To  toe  cbniofeted  bv  all  food  facilities.  Please  see  instructions  for  further  examples. 
IF  NONE  OFm<E  MANDATORY  CATEGORIES  BELOW  APPLY.  SELECT  BOX  37. 


O  •; .  ALCOHOLIC  BEVERAGES 
[21  CFR170.3(n)(2)] 

O  2.   BABY  (INFANT  AND  JUNIOR)  FOOD  PRODUCTS 
Including  Infant  Formula 
(Optional  Selection) 

O  3    BAKERY  PRODUCTS.  DOUGH  MIXES  OR  CINGS 
[21  CFR  170.3  (n)(1),  (9)] 

O  4    BEVERAGE  BASES 

|21CFR170.3(n)(3),  (16).  (35)] 

O  5,  CANDY  WITHOUT  CHOCOLATE,  CANDY 
SPECIALITIES  &  CHEWING  GUM 
[21  CFR  170  3  (n  )  (6),  (9),  (25),  (38)] 

O  6    CEREAL  PREPARATIONS,  BREAKFAST  FOODS, 
QUICK  COOKING/INSTANT  CEREALS 
[21  CFR  170.3  (n)  (4)1 


O/    CHEESE  AND  CHEESE  PRODLCTS 
[21  CFR  170  3  (n)  (5': 

O  8    CHOCOLATE  AND  COCOA  PRODUCTS 
[21  CFR  170:(n)(3i  '-9)   OS)  (431; 

O9    CO-PEL  AND  TEA 

[21  Cf^R -7C  3(r-)(3).  1,7)1 

O  10    CCOR  ADD  TlVbS  FOR  POODS 
[2'  CFR  170.3  (o)(4)j 

Oil.   DIETARY  CONVENTIONAL  FOODS  OR  '.'tAL 
REPLACEMENTS  (incudes  Meoicfil  -ooc!s,i 
[2-  Cf"R170  3(n)(3l)l 


Form  3537  (1/03) 


58970 


Federal   Register  '  \'u!    (\(^.   \o     ITFrid.iv    ()(  tohcr   10,   20()3/Ru1ps  and   Regulations 


Form  Approval    0MB  So   09)J-«i)rr 

Exp.ratiop  Date 

Sco  0MB  Statement  at  end  of  form 

DHHS/FDA     FOOD  FACILITY  REGISTRATION  FORM 


Section  11a  -  GENERAL  PRODUCT  CATEGORIES  -  FOOD  FOR  HUMAN  CONSUMPTION 

(CONTINUED) 

To  be  cnmpjeted  by  all  tood  facilities    Pl«as«  se«  nstmctions  for  further  examples. 
IF  NONE  OF  THE   VMiPATORY  CATEGORIES  BELOW  APPLY.  SELECT  BOX  37 


■  ?  DIETARY  SUPPwEWE.MTS 

w^    Protens  Amino  Acids.  Fats  ard  _ipid  Substances 
121  CFR  ^70.3(0)  (20)] 

^    ,  amns  ana  Vmerals  (21  CFR  170 3  (o)  (20)] 

^     Animal  By-Products  and  Extracts  (Optional  Selecton) 
O      nervals  and  Botanicals  (Optional  Selection) 


^  -3    DRESSNGS  AND  CONDIMENTS 
;21  C=R  170  3  (n)  (8).  (12)] 

w  -4    FlSHERYSEAFOOD  PRODUCTS 

[21  C=R  170  3<n)(13).  (15).  (39).  (40)1 


r^ 


FOOD  ADDITVES,  GENERAL.Y  RECOGNIZED  AS 
SAFE  (GFJAS)  INGREDENTS  OR  O'HER 
INGREDIENTS  USED  FOR  PROCESSING 
(21  CFR  170.3  (n)  (42).  21  CFR  170  3(o)(1) 
(2),  (3).  (5),  (5),  (7),  (8).  (9).  (10).  (11 ),  (12),  (13). 
(14).  (15),  (16).  (17).  (18)  (19),  (22),  (23),  (24), 
(25).  (26).  {27).  (28),  (29)  (30),  (31),  (32) 


O  ^5    FOOD  SWEETENERS  (NUTRITIVE) 

[21  CFR  170  3  (n)  (9),  (41).  21  CFR  170  3  (o)  (21)] 

O  '  7    FRUITS  AND  FRUIT  PRODUCTS 

[2-  CFR  170.3  (D  (16).  (27).  (28),  (35).  (43)) 

O  13    GELATIN,  RENNET  PuDDNG  MIXES  OR  PIE 
FILLINGS  :21  C=R  1 70  3  (n)  (22)] 


n .- 


iCE  CREAM  AND  RELATED  PRODUCTS 
[21  CFR  170,3  (n)  (20).  (21)] 


O  ^T    IMITATION  MILK  PRODUCTS 
;21  CFR  170  3  (n)  (10)1 

O  21    MACARONI  OR  NOODLE  PRODUCTS 

J21  CFR  170  3  (n)  (231) 

O  ::    MEAT  MEA^  PRODUCTS  AND  POULTRY 
C^DAREGU^TED) 
[21  CFR  170  3  (n)  (17),  (18),  (29).  (34)  (39).  (40)] 


O2. 


o 


u  .- 


Q:, 


Ml-v  3i,'^EK  O^  :)'-^ -:)  Mil  ^  prodlcts 
■2-  Ci^R  170  3  (n)  (12)  (30).  0')] 

MULTIPLE  "000  DiNNF.RS  GRAVIES,  SAUCES  AND 
SPECIALTIES  [21  CFR  VC,3  (n)  ,•  1).  (14).  (17).  (18), 
(23),  (24),  (29).  (34),  (40)] 

NUT  AND  IDlGLE  SEED  ■=^0:j,.C  '  S 
(21  CFR  ;70  J  (nu25)  (32)] 

PREPARED  SALAD  PRODUCES 

:21  CF-i  170  3(n)(11),  (17),  (18),  (22).  (29),  (34i  i35ll 

SHEL.  EGG  AND  EGG  PRODUCES 
[21  CFR  170.3  (n)  (11),  (14)] 

SNACK  FOOD  TEMSt-LOUR   MFAL  OK 
VEGETABLE  BASE)  [21  CFR  -7C3n)(3^)] 


o... 
O30 
031 

032 


035 

0  36 
O3/ 


SP  CES.  FLAVORS.  AND  SALTS 
121  CFR  1  70,3  (n)  (26)1 

SOUPS 

[21  CFR  170.3  (n)  (39).  (40)] 

SOFT  DRINKS  AND  WATERS 
(21  CFR  170,3  (n)  (3),  (35)1 


VEGETABLES  AND  VEGE  'ABLE  P^OOUCTS 
[21  CFR  170.3  (n)  (19),  (36)1 

VEGETABLE  OILS  (INCLUDES  OLIVE  OIL) 

'21  CFR  -70  3  (n)(12)] 

VEGETABLE  3R0TEl\  ^RODLCts  iSiMULA-ED 

MEATS) 

;2-'  CFR  1/0  3(0)  (33)! 

WHOLE  GRAINS  MILLER  GRA:N  PRODUCTS 
(FLOURS)  CR  STARC-i 
2-  OFR  i70,3(n)(1),  (23)1 

MCST'ALL  HUMAN  "^GOO  ^RODl.'CT  CATEGORIES 
(Optional  Selection) 


NONE  0!=  THE  ABOVE  MANDATOR"^  CATEGORIES 
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EfDi'a'ior  Da'e 

Sec  CMB  Statement  a'  end  of  "crm 

DHHS/FDA  -  FOOD  FACILITY  REGISTRATION  FORM 


Section  1  la  -  GENERAL  PRODUCT  CATEGOMES  -  KK»  FOR  HUM/M  <>(3HS^tlllJPTlOM 

*  (CONTINUEC^ 

T<;>  b»  comafeted  by  a»  teod  lycHHfes.  Pl««3«  aM  instnictiara  fbrfuhhBr«fx«n^«i.    ' 
IP  NOME  OF  THE  MANDATWYCATEOORieS  BELOW  APPLY.  SEkECtB6)^a7. 


'2   DENARY  SUPPlEMEMTS 
O    P^otens  AmncAcds   Fats  aro  .isd  SuDStances 

'2'  :f^  -70  3  'Oh?0i; 

O     .  arriirs  anc  V  nerals  [?*  C(-^  170  3  (o)  (20)J 

O    An  'Tui  rJv-P-oducts  ans  C^^fjcts  iODao^dl   Seleciiom 
0      -terra  5  and  Bcamca  s  lOcnc  ai  Selection) 

O  •  3    Dr^ESS  NGS  AND  COND  Mb\rS 
.21  C-R  'TO  3n);8,,  I'Zi] 

O  n    F.SMERv  SEAFOOD  PRODUC'S 

:2-  C-R  !70  3('i)r3l   i15l  (39).  t4C)! 

O '5   ':cx:iD  ADor  ;es  senef^l.y  recognized  AJS 

SAFEiGRASi    NGREDEN'S  OR  O'HER 
INGREDIENTS  USED  FOR  PROCESS  NG 
(2-  CFR  170.3  (n)  (42),  2'  CFR  170  3  (o)  (1). 
(2).  (3),  (5)  (6),  (7).  (8).  (9),  (1C),  (V).  (12).  (13). 
(14).  ('5).  (16)  (17),  (18)  (19)  (22),  (23),  |24) 
(25).  (26),  (27),  (28J,  (29).  (30).  (31).  (32) 


O  '5    FOOD  SWEETENERS  (NU"rRIT'VE) 

121  C.=R  170.3  (.nnSj.  (41),  21  CFR  170  3  (o)  (21)] 

O  '^    FR^'^S  AND -RL  '  -'■OnuC'5 

j2-  CFR  1  /O  3  (r)  (16).  (27).  (28).  (35)  (43)) 

O  'i     Gb-Ar\    R  =  \Nc'   PUDDING  MXES   OR  PIE 
^ILLiNGS   2'  C=R  170  3  (n)  (22)] 

0-3     CE  CPEAW  A^JO  RELATED. PRODUCTS 
;21  CFR  170.3  (n)  (20).  (21)1 

O  23     MITATION  MILK  PRODUCTS 
,21  CFR  170.3  (n)(10)J 

O  2-     MACARONI  OR  NOODLh  ^'HODLCTS 
;21  CFR  170  3  inii23i! 

O  22    MEAT  MEA-  PRODUCES  AND  ^CUlTRY 
i,=DARrGU^TEDi 
12'  CFH  i7G3('-)(17),  (^8),  (29)   '34)  (39),  (40)) 


O  23    M'LK,  3L"TER  OR  DRED  MILK  PRODUCTS 
■?•  CFR  170  3  (n)  (12)  (30),  (3V] 

O  24    MULTIPLE  FOOD  DINNERS,  GRAVIES,  SAUCES  AND 
SPEC  A.T'ES  [21  CFR  •!7C,3  (n)  C  1),  (14),  (17),  (18), 
(23)  (24)  (29),  (34)  (40)] 

O  25    \LT  AND  EDIBLE  SEED  PRODLC'S 
;21  CFR  -70  3  (n) '26)  (32)) 

O  26    PREPARED  SALAD  PROOJCTS 

,21  CFR  170  3(n)(11),  (17),  (18).  (22)  (29).  (34).  (35)1 

O  .-7     SHEl  .  EGG  AND  EGG  PROOLC'S 

[21  CFR  '7C  3(n)(r  1  (14)] 

O  28    SNACK  FOOD  TEMS  (FLOUR,  MEAL  OR 

VEGETABLE  BASE)  [21  CFR  VC  3  (i)  (37)] 


029 

O30 

031 

032 

03< 

0.4 

0  35 

O36 

O3/ 

SP  CES,  FAVORS,  AND  SALTS 

[21  C^R  170  3  (ni  (26)1 

SOUPS 

[21  CFR  170  3  (n)  (39).  (40)] 

SOf^T  OR  NKS  AND  WATERS 
[21  CFR  V0  3(n)(3),  (35)1 


VEGETABLES  AND  VEGETABLE  PRODUCTS 

[21  CFR  '70  3  (n)  (19).  (36)| 

VEGETABLE  OILS  (INCLUDES  OLIVE  OIL) 
[21  CFR  170  3(r!|(12)l 

VEGETABLE  PROTEIN  PRODUCTS  (SIMULATED 

V.EATS) 

;2'  CFR  170  3(n)(33)] 

WHOLE  GRAINS,  MILLER  GFtAiN  PRODUCTS 

I  "LOURS). OR  STARCH 

;2' CFR  170  3  (n)(1),  (23)1  , 

MOST  ALL  HUMAN  FOOD  PRODUCT  CATEGORIES 
(Optional  Setection) 


NONt  OF  THE  ABOVE  MANDATORY  CATEGORIES 
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See  0MB  Statement  at  end  of  form 

DHHS/FDA  -  FOOD  FACILITY  REGISTRATION  FORM 


Section  1U»- GENERAL  PRODUCT  CATEGORIES  -  FOOO  FOR  ANIMAL  CONSUMPTION 

(OPlKiHAL) 


O  1  GRAIN  PRODUCTS  (E.G..  BARLEY,  GRAIN 
SORGHUMS,  MAIZE,  OAT,  RICE,  RYE  AND 
WHEAT) 

O  2.  OILSEED  PRODUCTS  (E.G.,  COTTONSEED, 
SOYBEANS,  OTHER  OIL  SEEDS) 

O  3.  ALFALFA  AND  LESPEDEZA  PRODUCTS 

O4.  AMINO  ACIDS 

O  5.  ANIMAL-DERIVED  PRODUCTS 

Oe.  BREWER  PRODUCTS 

O  7.  CHEMICAL  PRESERVATIVES 

O  8.  CITRUS  PRODUCTS 

O  9.  DISTILLERY  PRODUCTS 

O  10.  ENZYMES 

O1I.  FATS  AND  OILS 

O  12.  FERI^NTATION  PRODUCTS 

Ol3.  MARINE  PRODUCTS 


O  1 4.  MILK  PRODUCTS 

O  15.  MINERALS 

O  16.  MISCELLANEOUS  AND  SPECIAL  PURPOSE  PRODUCTS 

O  17    MOLASSES 

O  18.  NON-PROTEIN  NITROGEN  PRODUCTS 

O19    PEANUT  PRODUCTS 

O  20.  RECYCLED  ANIMAL  WASTE  PRODUCTS 

O21.  SCREENINGS 

O  22.  VITAMINS 

O  23.  YEAST  PRODUCTS 

O  24.  MIXED  FEED  (POULTRY,  LIVESTOCK.  AND  EQUINE) 

O25.  PETFOOD 

O  26.  MOST/ALL  ANIMAL  FOOD  PRODUCT  CATEGORIES 


Section  12  -  OWNER.  OPERATOR,  OR  AGENTIN  CHARGE  INFORMATION 


NAME  OF  ENTITY  OR  INDIVIDUAL  WHO  IS  THE  OWNER,  OPERATOR,  OR  AGENT  IN  CHARGE 


PROVIDE  THE  FOLLOWING  INFORMATION,  IF  DIFFERENT  FROM  AU  OTHER  SECTIONS  ON  THE  FORM    IF 
INFORMATION  IS  THE  SAME  AS  ANOTHER  SECTION  OF  THE  FORM,  CHECK  WHICH  SECTION: 


SECTION  2 


o 


SECTION  3 


o 


SECTION  4 


o 


SECTION  7 


o 


STREET  ADDRESS,  Une  1: 


STREET  ADDRESS,  Une  2: 


CITY: 


ZIP  CODE  (POSTAL  CODE): 


COUNTRY: 


FAX  NUMBER  (OPTIONAL:  Indude  Area/  Country 
Code): 


STATE: 


PROVINCE/TERRITORY; 


PHONE  NUMBER  (IndJde  Area/Country  Code) 


E-MAIL  ADDRESS  (OPTIONAL): 
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See  owe  Stalemert  at  en  J  ot  *orm 

DHHS/FDA  -  ^OD  FACILITY  REGISTRATION  FORM 


Srotion  13  -  CERTIFICATION  STATEMENT 


The  owner,  operator,  or  agent  in  charge  of  the  facility,  or  an  individual  authorized  by  the  ovmer,  operstor,  or  agent  in  charge  of 

the  facility,  must  sutxnit  this  form  3y  si-brrjmng  this  form  (o  FDA  or  bv  aLtfiorizirg  an  individual  to  submit  this  form  to  FDA,  the 

3wref  coeratof  o'  agent  m  cfiarge  nf  :ie  'aclity  certifies  that  the  above  informalon  s  taie  and  accurate.  An  individual  (other than  the 
OATier  operator  of  agen'm  c'-argeo*'''efaaiity)w^o  subnits  the  form  to  the  FDA  also  certifies  that  the  atK3ve  information  submitted 
s  'Jhe  anc  accurate  aid  that  he/s^e  s  autron^ec!  to  submit  the  registration  on  the  facility's  behalf  An  individual  authonzed  by  the 
owner  operator  or  agert  r  charge  rnust  beiOw  dentifv  tjy  name  the  individual  who  authorized  submission  o'  the  registration.  Under 
"8jSC  1001  anyone  who  rraKes  a  matenaiy  false  'icctxxjs  or 'raudulent  statement  to  the  ^  S  Government  is  subject  to  criminal 
penalties 


SIGNATURE  Oi^  SUBMITTFR 


PRINT  NAME  OF  THE  SUBMITTER 


e^HFCK  ONE  BOX    O  A     .AWe-!  OPERATOR  OR  AGlNT  in  CHARGE  (STOP  HERE.  FORM  IS  COMPLETED) 
Q  B.    NDIViDUAL  AUTHORIZED  TO  SUBMIT  ^HE  REGiSTRAT.ON  (FILL  IN  BELOW) 


IF  YOU  CHECKED  BOX  B  ABOVF   INDICATE  WHO  AUTHORIZED  YOU  TO  SUBMIT  THE  REGISTRATION 
O  OWNER,  OPERATOR,  OR  AGENT  iN  CHARGE  iS^OP  HERE.  "^ORM  iS  COMPLETED) 


o 


NAME  OF  INDIVIDUAL  WHO  AUTHORIZED 


REGISTRATION  ON  BEHALF  Of=  OWNER.  OPEFIATOR.  OR  AGENT  IN  CHARGE  (FIL^   N  ADDRESS  BELOW) 


ADDRESS  INFORMATION  FOR  THE  AUTHORIZING  'NDIV  DUAL 


AUTHORIZING  iNDIV  DUA.  STREET  ADDRESS   Lnel. 


AJ-HORZING   NDVIDuAu  STRf.E' ADDRESS   -re  2 


cr 


ZIP  CODE  iROS^A-  CODE  i 


COUNTRV 


FAX  NUMBER  iQPTiONAl   incbrte  Area  Country  CoOei 


STATE 


PROVINCE/TERRITORY 


PHONE  NUMBER  (Include  Area/Country  Code) 


F  MAIL  ADDRESS  (OPTIONAL) 


MAIL  COMPLETED  FORM  TO  US.  FOOD  AND  DRUG  ADMINISTRATION,  HFS-681,  5600  FISHERS  LANE, 
ROCKVILLE,  MD  20857,  OR  FAX  IT  TO  (301)  210-0247. 


FDA  USE  ONLY 


DATE  REGISTRATION  FORM  RECEIVED 


DATE  NOTIFICATION  SENT  TO  FACILITY 


Public  reporting  burden  for  this  collection  of  information  is  esUniaied  to  ave'age  oetween  1  a-id  12  hours  per  response. 
irc  Ld.ng  re  Ome  for  revewmg  mstrj-.tio's  sea'ch  ng  exis-jng  data  sources  gathenng  and  ma  ntaining  lie  aata  needed,  and 
completing  anc  -ev  evvig  tre  coliecio'i  c'  nformalior-    Ser'd  commonLs  'ega"ing  this  purden  estimate  or  any  other  aspect  of  th.s 
CO:  ecjor  of  intor~-at!0n   ircl..cir5  Sjggestons  tor  reducmr^  tn  s  otrden  tc 


Deoalmeni  c'  h-eaith  and  HLma" 
'^O'x:  a'c  Dnug  Adm  n  stration 
C-SAN  iHFS-a24i 
51C3  =a,nt  Branch  Pa-kway 
College  "a-k    VD  20740 


An  agency  may  not  conduct  or  sponsor,  and  a 
person  s  not  required  to  'espond  to  a  collection  of 
informaton  unless  t  displays  a  currently  valid 
OMB  contro^  numoer 


Forrr  3537  (1/03) 


58974 


Federal  Register  '  Vol,  68,  .\o    197 /Friday,  October  10.  2003/Rules  and  Reeulations 


Federal  Register / Vol.  68,  No.  197 /Friday.  October  10,  2003 /Rules  and  Regulations  58973 


Form  Approval:  0MB  No.  0910-)(xxx 

Expiration  Date: 

Sec  OMB  Statement  at  end  of  fomi 


FDA  USE  OHVy 


USE  BLUE  OR  BLACK  INK  ONLY 


PHHS/FDA  CANCELLATION  OF  FOOD  FACILITY  REGISTRATION  FORM 


FACILITY  REGISTRATION  NUMBER: 


O  DOMESTIC  REGISTRATION 


PIN: 


O  FOREIGN  REGISTRATION 


FACILITY  NAME: 


FACILITY  STREET  ADDRESS.  Line  1 : 


FAaLITY  STREET  ADDRESS.  Vmm  2: 


CITY: 


ZIP  CODE  (POSTAL  CODE): 


STATE: 


PROVINCEAERRITORY: 


COUNTRY: 


m^m^^^': 


The  owner,  operator,  or  agent  In  charge  of  the  facility,  or  an  individual  authorized  by  the  owner,  operator,  or  agent  In 
charge  of  the  tacillty.  must  automlt  this  form.  By  subrwHing  this  form  to  FDA,  or  by  authoriang  an  individoal  to  submit  this  fomi 
to  FDA,  the  owner,  operator,  or  agent  In  charge  of  (he  facility  certfies  that  the  above  infomiation  is  true  and  accurate.  An  individual 
(other  than  the  owner,  operator,  or  agent  in  charge  of  the  facHity)  who  submits  the  fomi  to  the  FDA  also  certifies  that  the  above 
infcjmatian  submjtted  is  true  and  accurate  and  that  he/she  is  authorized  to  submit  the  cancellation  on  the  facility's  behalf  An 
individual  authorized  by  Ihe  owner,  operator,  or  agent  in  charge  must  below  Identify  by  name  the  individual  who  authorized 
submission  of  the  canoeWion.  Under  18  U.S.C.  1001,  anyone  who  makes  a  mateiially  false,  fictitious,  or  fraudulent  statement  to 

the  U.S.  Govemnnent  is  subject  to  criminal  penalties.  

SIGNATURE  OF  SUBMITTER 


PRINT  NAME  OF  THE  SUBMITTER 


CHECK  ONE  BOX:  O  A.  OWNER,  OPERATOR  OR  AGE^4T  IN  CHARGE  (STOP  HERE.  FORM  IS  COMPLETED) 

O  B.  INDIVIDUAL  AUTHORIZED  TO  SUBMIT  THE  CANCELLATION  (RLL  IN  BELOW) 

IF  YOU  CHECKED  BOX  B  ABOVE,  INDICATE  WHO  AUTHORIZED  YOU  TO  SUBMIT  THE  CANCELLATION: 

O  OWNER,  OPERATOR.  OR  AGENT  IN  CHARGE  (STOP  HERE,  FORM  IS  COMPLETED) 

O NAME  OF  INDIVIDUAL  WHO  AUTHORIZED 

CANCELLATION  ON  BEHALF  OF  OWNER,  OPERATOR,  OR  AGENT  IN  CHARGE  (RLL  IN  BELOW) 


ADDRESS  INF(5RMATION  FOR  THE  AUTHORIZING  INDIVIDUAL 


AUTHORIZING  INDIVIDUAL  ADDRESS,  Une  1 : 


AUTHORIZING  INDIVIDUAL  ADDRESS,  Une  2. 


DATE  <X)NF»mAT10W  SENT  TO  FACILITY 


MAIL  COMPLETED  FORM  TO  U.S.  FOOD  AND  DRUG  ADMINISTRATION,  HFS-681,  5600  RSHERS  LANE, 
ROCKVILLE.  MD  20857.  OR  FAX  IT  TO  (301)  210-0247. 
Public  reporting  burden  tor  lhl»  coHaction  of  Information  is  estimated  to  average  1  hour  per  response,  including  the  time  for 
reviewing  instnidiorB  searching  erisang  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing 
the  ooiection  of  mformalion.  Send  ooranents  regardhig  this  burden  estimate  or  any  other  aspect  of  this  cotecJion  of  mfomabon. 
indutfing  suggMiions  for  reducing  this  bunlen  to: 

Departnent  of  Ha^lh  and  Hi*nan  Services  An  agency  may  not  conduct  or  sponsor,  and  a 

Food  and  Dnig  Administration  person  is  not  requtned  to  respond  to  a  collection  of 

CFSAN  (HFS-02*)  information,  unless  it  displays  a  cunentiy  valid 

5100PaWBrwiehPaftcway  OMB  control  number. 

CV)Hege  P»k.  MO  20740 
Fonn  3537a  (1/03) 
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BILLING  CO0€  41 60-01 -C 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  1 

[Docket  No.  02N-0278] 

RIN0910-AC41 

Prior  Notice  of  Imported  Food  Under 
the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002 

AGENCY:  Fnixi  .mti  Driit;  A(linuii>tr,itii.n, 
HF1S 

ACTION:  IIlt^'rlln  tinai  rule;  request  for 
comments. 

SUMMARY:  The  Food  and  Drug 

Aiiministratinn  (FDA)  is  issuing  an 
interim  final  rf'gulation  that  requires  the 
submission  to  FDA  of  prior  notice  of 
food,  inc  liuiing  animal  feed,  that  is 
imported  up  offered  for  import  into  the 
I'nited  States.  The  interim  final  rule 
impU-ments  the  Public  Health  Security 
and  Bhitermri.sm  Preparedness;  and 
Kesj  iiiisf  Act  (if  2iH)2  \^h^•  Bmterronsm 
ActJ,  which  requires  prior  notification 
of  imported  food  to  begin  on  December 
1  _',  200.5,  even  in  the  absence  of  a  final 
regulation  The  interim  final  rule 
requires  that  the  prior  notice  be 
submitted  to  FDA  electronically  via 
either  \h^'  Bureau  of  Ciistrims  and 
Bcjrtler  Protection  (ClBPl  Automated 
Broker  Interface  (ABI)  of  the  Automated 
Commercial  System  (AC;S)  or  the  FDA 
Pri<ir  \f>tice  System  Interface  (FDA  PN 
Svstein  Interface).  The  information  must 
be  submitted  and  confirmed 
electronically  as  facially  complete  by 
FDA  for  re\  ievv  no  more  than  5  davs  and 
no  less  than  8  hours  (for  food  arriving 
by  water),  4  hours  (for  food  arriving  by 
air  or  land/rail),  and  2  hours  (for  food 
arriving  by  land-'road]  before  the  food 
arrives  at  the  port  of  arrival.  Food 
imported  or  offered  for  import  without 
adequate  prior  notice  is  subject  to 
refusal  and.  if  refused,  must  be  held. 
DATES:  This  interim  final  rule  is 
effective  December  12,  2003.  Submit 
written  or  electronic  comments  by 
December  24,  200.) 

ADDRESSES:  Submit  written  comments 
to  the  Division  of  Dockets  Management 
(HFA-,305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  kockville,  MD  20852    Submit 
electronic  comments  to  http  '/ 
wwvi'.fda.s.ov/do<kt'ts/pcQmn]fr\ts. 


FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  Ralstim,  (Iffice  of  Regulatory 
.Affairs,  Office  of  Regional  Operations, 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
,101-443-62.10 
SUPPLEMENTARY  INFORMATION: 

table  ofClonlenls 

\.  Background 

A.  Current  Process — Admissibility 
Determinations  Under  Section  801(a)  of 
the  FD&C  Act 

B.  Process  After  December  12,  2003— Prior 
.Notice  Determination  Followed  by 
Admissibility  Determination 

11.  Overview  of  the  interim  Final  Kulc  and 
Significant  Clhanges  Made  to  the 
Proposed  Rule 

A.  "What  Definitions  Apply  to  This 
Subpart?"  (Section  1.276  Proposed  as 
§1.277) 

B.  ••What  is  the  Scope  of  This  Subpart?" 
(Section  1,277  Propo.sed  as  §  1.276) 

C.  ••Who  Is  Authogzed  to  Submit  Prior 
Notice?"  (Sec:tion  1.278  Proposed  as 
§1.285) 

D.  "When  Must  Prior  Notice  Be  Submitted 
to  FDA?"  (Section  1.279  Proposed  as 
§1.286) 

E.  ••How  Must  You  Submit  Prior  Notice?" 
(Section  1,280  Proposed  as  §  1.287) 

F.  "What  Information  Must  Be  in  a  Prior 
Notice?'^  (Section  1.281  Proposed  as 
§1.288) 

G.  '•What  Must  You  Do  If  Information 
Changes  After  You  Have  Received 
Confirmation  of  a  Prior  Notice  F'rom 
FDA?"  (Section  1.282  Proposed  SiS  1  280 
to  1,294) 

H,  ••What  Happens  to  Food  That  Is 

Imported  or  Offered  for  Import  Without 
Adequate  Prior  Notice?"  (Section  1.283 
Proposed  as  §  1.278) 

I.  "What  Are  the  Other  Consequences  of 
Failing  to  Submit  Adequate  Prior  Notice 
or  Otherwise  Failing  to  Ciomply  With 
This  Subpart?"  (Section  1,284  Proposed 
as  §1.278) 

|.  •"What  Happens  to  Food  That  Is  Imported 
or  Offered  for  Import  from  Unregistered 
Facilities  That  Are  Required  to  Register 
Under  21  CFR  Part  1,  Subpart  H?'' 
(Section  1.285) 
III.  Comments  on  the  Proposed  Rule 

A.  General  Comments  and  Outreach 

B.  Foreign  Trade  Issues 

C.  "What  Definitions  Apply  to  This 
Subpart?"  (Section  1.276  Proposed  as 
§1.277) 

D.  •What  Is  the  Scope  of  This  Subpart?" 
(Section  1,277  Proposed  as  §  1.276) 

E.  •'Who  Is  Authorized  to  Submit  Prior 
Notice?"  (Section  1  2  7H  Proposed  as 
§1.285) 

F.  '•When  Must  Prior  Notice  Be  .Submitted 
to  FDA'"  (Section  1  279  Proposed  as 
§1  a«H) 

G.  '•How  Must  You  Submit  Prior  Notice?" 
(Section  1.280  Proposed  as  §  1,287) 

H.  '•What  Informati(m  Must  Be  m  a  Prior 
Notice?"  (Section  1,2H1  PriijiDSeci  as 
§1.2881 

I.  "What  Musi  Yuu  Uo  II  liiturination 
Changes  After  You  Have  Received 


Confirmation  of  a  Prior  Notice  From 
FDA?"  (Section  1.282  Proposed  as 
§4)1.289  to  1.294) 

|.  "What  Happens  to  Food  That  Is  Imported 
or  Otfcrcid  for  Import  Without  Adequate 
Prior  Notice'"  (Section  1.283)  and  "What 
Are  the  Other  Consequences  of  Failing  to 
Submit  .Adequate  Prior  Notice  or 
Otherwise  FaiHng  to  Comply  With  This 
Subpart:'"  (i?  1.284  Proposed  as  §  1.278) 

K.   'Vyhat  Happens  to  Food  That  Is 
Imported  or  Offered  for  Import  From 
I'nregistered  Fac:ilities  That  .Are 
Required  to  Register  Under  Sec  tion  415 
of  the  FD&C  Ac:t,  21  L-'.S.C.  ;i50d  and  21 
CFR  Part  1,  Subpart  H?"  (Section  1.285) 

IV.  issuance  of  an  Intc;rim  Final  Rule  and 

tflec  ti\t'  Date:  Comments 

V.  Analysis  of  Ec:ononiic  Impac  ts 

A.  Final  Regulatory  Impac:t  .Analysis 

1.  Need  for  Regulation 

2.  Interim  Final  Rule  Coverage 

3.  Regulatory  Options  Considered 

4.  Summary  ofOplions 

5.  Benetits 

H   Srn.ill  Kntit>  .Analvsis  (or  Final 
Regulatory  Fle.xibility  .Analysis) 

1,  Number  of  Eslablishments  .Alfec  tinl 

2,  C'osts  per  Entity 

3,  Additional  FlexibiliU  Clonsidereci 

C.  L'nfuncleci  Mandates 

D,  Small  Business  Regulalorv  Lniori cnuint 
Fairness  Act  (.SBREFA)  Maiur  Rule 

VI.  Paperwork  Reduc  tion  ,Ac  t  of  1995 

VII.  .Analysis  of  En\  ironniental  imp.icl 

VIII.  Federalism 

IX.  References 

I.  Background 

In  the  Federal  Register  of  February  3. 
2003  (68  FR  5428),  the  Department  of 
Health  and  Human  Services  (FDA)  and 
the  Department  of  Treasury  (U,S. 
Customs  Service)  issued  a  joint  notice  of 
proposed  rulemaking  requiring 
submission  to  FDA  of  prior  notice  of 
human  and  animal  food  that  is  imported 
or  offered  for  import  into  the  United 
States,  The  events  of  September  11. 

2001,  had  highlighted  the  need  to 
ensure  that  FDA  had  additional  tools  to 
help  prevent  a  food-related  bioterrorism 
event  or  other  public  health  emergency, 
(Congress  responded  by  passing  the 
Public  Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002 
(the  Bioterrorism  Act)  (Pub.  L,  107-188). 
which  was  signed  into  law  on  June  12, 

2002.  The  Bioterrorism  Act  includes  a 
provision  in  Title  III  (Protecting  Safety 
and  Security  of  Food  and  Drug  Supply), 
Subtitle  A'Protection  of  Food  Supply, 
section  307,  which  changes  when  FDA 
will  receive  certain  information  about 
imported  foods  by  requiring  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary),  after  consultation  with 
the  Secretary  of  the  Treasury,  to  issue  an 
implementing  regulation  by  December 
12,  2003,  to  require  prior  notification  to 
FDA  of  food  that  is  imported  or  offered 
for  import  into  the  United  States.  Under 
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the  Homeland  Security  Act  of  2002 
(Pub.  L.  107-296).  the  Secretary  of  the 
Treasury  has  delegated  all  relevant 
Customs  revenue  authorities  to  the 
Secretary  of  Homeland  Security  who 
has,  in  turn,  delegated  them  to  the 
Commissioner  of  the  Bureau  of  Customs 
and  Border  Protection  (CBP  or 
Customs).  Thus,  we  are  issuing  this 
interim  final  rule  jointly  with  the 
Secretary  of  Homeland  Security. 

Section  307  of  the  Bioterrorism  Act 
amends  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  FD&C  Act)  by  adding 
section  801(m)  (21  U.S.C.  381(m))  and 
amending  section  301  (21  U.S.C.  331). 
(In  the  regulation  itself,  which  is 
codified  in  Title  21  of  the  Code  of 
Federal  Regulations,  the  Federal  Food. 
Drug,  and  Cosmetic  Act  is  referred  to  as 
"the  act."  Thus,  when  the  regulation  is 
quoted  in  this  preamble  the  term  "the 
act"  will  be  used  to  refer  to  the  Federal 
Food.  Drug,  and  Cosmetic  Act. 
However,  in  this  preamble  we  refer  to 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  as  "the  FD&C  Act"  in  the  preamble 
to  distinguish  it  from  the  Bioterrorism 
Act.) 

The  Bioterrorism  Act  also  requires 
FDA  to  issue  regulations  requiring 
certain  food  establishments  to  register 
with  FDA  (section  305).  directs  FDA  to 
issue  regulations  regarding  maintenance 
of  certain  records  (section  306),  and 
grants  FDA  the  authority  to 
administratively  detain  food  (section 
303).  FDA  has  pubUshed  proposed  rules 
implementing  section  305  of  the 
Bioterrorism  Act  (68  FR  5378.  February 
3.  2003),  section  303  of  the  Bioterrorism 
Act  (68  FR  25242.  May  9.  2003).  and 
section  306  of  the  Bioterrorism  Act  (68 
FR  25188,  May  9,  2003).  The  interim 
final  rule  implementing  the  food  facility 
registration  requirements  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

A.  Current  Process — Admissibility 
Determinations  Under  Section  801(a)  of 
theFDB-CAct 

Section  801(a)  of  the  FD&C  Act  sets 
out  current  standards  and  procedm-es 
for  FDA  review  of  imports  under  its 
jurisdiction.  Section  801(a)  provides  for 
examination  of  imports  and  also 
authorizes  FDA  to  refuse  admission  of 
imports  that  appear,  from  examination 
or  otherwise,  to  be,  inter  alia, 
adulterated  or  misbranded.  When  an 
FDA-regulated  product  is  imported, 
generally  customs  brokers  submit  entry 
information  to  CBP  on  behalf  of  the 
importers  of  record.  CBP  then  provides 
entry  information  to  FDA  to  enable 
admissibility  decisions  to  be  made. 
Under  CBP  authorities,  entry  of  the 


merchandise  can  be  made  up  to  1 5  days 
after  arrival. 

CBP  regulations  provide  for  different 
kinds  of  entries.  Commonly, 
merchandise  is  the  subject  of  an  entry 
for  consumption  or  warehouse  (i.e.. 
uiu-estricted,  general  use)  under  a  basic 
importation  and  entry  bond  at  the  port 
of  arrival.  A  warehouse  entry  is  a  CBP 
entry  procedure  as  described  in  19  CFR 
part  144.  It  allows  imported  product 
(with  some  restrictions)  to  be  entered 
without  payment  of  duty,  provided  it  is 
kept  in  a  bonded  warehouse  and  not 
distributed.  CBP  authorities  also  allow 
for  an  Immediate  Transportation  or  IT 
entry  of  merchandise  for  transportation 
under  a  custodial  bond  from  the  port  of 
arrival  to  another  port  where  the 
consumption  or  warehouse  entr\'  will  be 
made  or  the  product  will  be  admitted 
into  a  foreign  trade  zone  (FTZ)  located 
outside  of  the  port  area.  In  addition,  if 
the  merchandise  is  going  to  an  FTZ  in 
the  port  area.  FTZ  admission  documents 
are  presented  to  CBP.  Finally,  a 
transportation  and  exportation  (or  T&E) 
entry  may  be  filed  if  the  merchandise  is 
to  be  transshipped  from  the  port  of 
arrival  through  the  United  States  to 
another  port  for  export. 

FDA  currently  receives  electronic 
information  about  entries  from  CBP 
through  CBP's  ABI  of  the  ACS.  FDA 
receives  this  information  through  its 
Operational  and  Administrative  System 
for  Import  Support  (OASIS).  The  entr>' 
types  currently  transmitted  through  the 
ABI/ ACS  interface  with  OASIS  include 
consumption  entries  and  warehouse 
entries  but  not  IT  entries,  T&E  entries, 
or  admissions  into  FTZs.  The  customs 
broker  or  self-filer  electronically 
submits  entry  information  to  ABI/ ACS, 
including:  The  identification  of  the 
product  by  the  Harmonized  Tariff 
Schedule  (HTS)  code:  the  entry  type:  the 
entry  niimber  (including  both  the  ACS 
line  number  and  the  FDA  line  number): 
the  arrival  date:  the  port:  the  port  of 
unlading:  the  carrier  code:  the  vessel 
name  and  voyage,  flight  or  trip  number: 
importer  and  ultimate  consignee:  the 
quantity:  value;  country  of  origin:  bill  of 
lading  or  airway  bill  number:  the 
manufacturer;  the  importer  of  record: 
and  the  ultimate  consignee.  The  HTS 
codes  are  flagged  to  indicate  which 
products  will  require  FDA  review;  all 
FDA-regulated  products  are  covered,  not 
just  foods.  The  additional  information 
that  is  currently  transmitted  through  the 
ABI/ ACS  interface  to  FDA  includes:  The 
FDA  manufacturar;  the  FDA  shipper, 
the  FDA  Country  of  Production  (country 
of  origin);  the  complete  FDA  product 
code;  a  description  of  the  food  in 
conunon  business  terms;  the  quantity 
for  each  FDA  line,  and.  as  "Affirmations 


of  Compliance."  information  specific  to 
certain  products,  such  as  the  Food 
Canning  Establishment  (FCE)  Number.' 
CBP  regulations  do  not  mandate 
electronic  transmission  of  entry 
information:  therefore,  some  entries  are 
filed  in  paper.  If  a  "paper"  entr\'  is  filed, 
it  is  customary  for  CBP  to  require  that 
copies  of  entr\-  documentation  by 
submitted  to  FDA.  The  entry  documents 
contain  the  same  information  as  the 
electronic  filing,  typically  the 
information  required  on  CBP's  Entry/ 
Immediate  Delivery  (CF3461).  and  a 
copy  of  the  foreign  invoice.  The  paper 
entries  may  be  presented  at  the  time  of 
arrival  or  after. 

After  information  is  transmitted  from 
ABI/ ACS,  OASIS  performs  additional 
validations  on  the  data.  If  no  corrections 
from  the  customs  broker  or  self-filer  are 
needed,  it  screens  the  entr>-  information 
against  FDA  admissibility  criteria.  If  the 
FDA  electronic  review  determines  that 
further  evaluation  of  the  information  or 
article  of  food  is  not  necessary,  the 
system  transmits  a  message  back 
through  the  FDA/CBP  interface  that  the 
article  of  food  "may  proceed  without 
FDA  examination."  If  further  evaluation 
is  necessarx",  FDA  staff  will  review  the 
entrv  information  and  may  request 
additional  information  necessary  to 
make  an  admissibility  determination  or 
mav  examine  or  sample  the  product. 
Section  801  (b)  of  the  FD&C  Act  provides 
for  the  release  of  FDA  regulated 
products  to  the  importer  or  owner, 
under  bond,  before  the  FDA 
admissibility  decision  is  made. 
Accordingly,  FDA  examination  may 
take  place  at  a  location  to  which  the 
product  has  been  moved.  Because  there 
are  no  restrictions  on  movement,  the 
product  may  be  at  the  border,  within  the 
confines  of  a  port,  at  a  public  storage 
facility  in  the  vicinity  of  the  importer, 
or  at  the  ultimate  consignees 
warehouse.  Finally,  if  the  FDA 
electronic  review  indicates  that  the 
product  appears  "by  examination  or 
otherwise"  to  be  subject  to  refusal  of 
admission  under  section  801(a)  of  the 
FD&C  Act  (e.g..  appears  to  be 
adulterated  or  misbranded),  the  FDA 
reviewer  will  evaluate  the  entry 
information  based  on  FDA  guidance, 
take  appropriate  action,  and  notify  the 
importer  as  well  as  the  customs  broker. 
Under  current  laws  and  regulations. 
FDA  may  receive  the  information  about 
some  food  imports  some  days  after  the 
food  has  arrived  in  the  United  States. 


'  .Affirmations  of  c;omplian(.("  are  data  element.s 
that  a  c:iistoms  broker  or  sclt-riler  (  urri'iitly  uses 
when  transinittins  c  ertain  information  to  FD.A 
through  .ABI  .ACS  to  O.ASl.S  Each  provides  a 
mechanism  to  indicate  (or  affirm)  compliance  with 
d  specific  FDA  regulatory  requirement. 


.»j«al  Booirfor/Vnl    fiR    Nn.  197/Fridav.  October  10.  2003 /Rules  and  Regulations  58977 


58976 


Federal  Register /Vol    68.  No.  197 /Friday,  October  10.  2003 /Rules  and  Regulations 


has  been  moved  from  the  port  of  arrival, 
and  has  been  delivered  to  the  ultimate 
consignee.  While  FDA  may  ultimately 
receive  electronic  entr\  notififation  of 
IT  entries  when  the  consumption  *>ntry 
is  later  filed,  FDA  does  not  receive 
electronic  notification  with  information 
about  food  enterf'<i  for  transshipment  for 
export  or  when  tlie  food  is  admitted  to 
an  FTZ 

The  admissibility  standard  in  section 
801(a)  of  the  FD&C  Act  largely  focuses 
on  whether  the  article  of  food  appears 
to  have  been  safely  produced,  contains 
no  contaminants  or  illegal  additives  or 
residues,  and  is  properly  labeled 
Section  801(a]  provides  that  an  article  of 
food  is  subject  to  refusal  of  admission  if 
it  "appears,  from  physical  examination 
or  otherwise':  (1)  To  have  been 
manufactured,  processed,  or  packed 
under  insanitary-  conditions:  (2)  to  be 
forbidden  or  restricted  in  sale  in  the 
countrv'  in  which  it  was  produced  or 
from  which  it  was  exported;  or  (.3)  to  be 
adulterated  or  misbranded.  The  food 
adulteration  and  misbranding 
provisions  (sections  402  and  40,3  of  the 
FD&C  Act)  set  out  most  of  the  FD&C 
Act's  safety  and  labeling  standards  for 
foods. 

B  Process  After  December  12.  2003 — 
Prior  S'otice  Determination  Followed  bv 
Admissibility  Determination 

Section  801  (m)  provides  that  an 
article  of  food  is  subject  to  refusal  of 
admission  if  adequate  prior  notice  has 
not  been  provided  to  FDA  Thus,  the 
refusal  standard  in  section  801  (m) 
focuses  in  the  first  instance  on  whether 
the  requisite  information  has  been 
provided  in  a  timely  fashion,  while  the 
refusal  standard  in  section  801(a) 
focuses  on  whether  the  article  was 
safely  produced,  contains  no 
contammants  or  illegal  additives  or 
residues,  and  is  properly  labeled. 

By  adding  the  prior  notice 
requirement  to  the  FD&C  Act.  Congress, 
in  the  Bioterrorism  Act.  changed  when 
information  about  FDA-regulated  food 
imports  must  be  provided  to  FDA  and 
what  happens  if  the  information  is  not 
provided.  The  prior  notice  provisions 
require  that  notice  must  be  provided  cm 
imported  food  shipments  to  F'DA  before 
arrival.  If  adequate  notice  is  not 
provided,  section  801(m)  of  the  FD&C 
Act  provides  that  the  food  is  subject  to 
refusal,  and  that  refused  food  must  be 
held  until  adequate  notice  is  given  and 
may  not  be  delivered  to  the  importer, 
owner,  or  consignee.  The  stated  purpose 
of  requiring  notice  of  imported  food 
shipments  before  arrival  in  the  United 
States  is  to  enable  FDA  to  conduct 
inspections  of  imported  food  at  U.S. 
ports  (see  section  801{m)(l)  of  the  FD&C 


Act).  Thus.  FDA  intends  to  use  prior 
notice  informatiim  to  make  decisions 
about  which  inspections  to  conduct  at 
the  time  of  arrival  (Currently,  we  intend 
to  focus  on  conducting  the.se 
inspections  when  our  information 
suggests  the  potential  for  a  significant 
risk  to  public  health 

As  explained  in  greater  detail  in  the 
following  paragraphs,  FDA  and  CBP  are 
coordinating  FDA's  new  prior  notice 
requirements  with  (^BP's  and  FDA's 
existing  entry  requirements  to  the 
greatest  extent  possible.  Thus,  the 
interim  final  rule  allows  prior  notice  to 
be  submitted  electronic:allv  to  FDA 
through  either  ABI/ACIS  or  the  FDA 
Prior  Notice  (PN)  System  Interface.  The 
HTS  codes  will  be  flagged  within  ABI/ 
ACS  to  indi':ate  which  HTS  cr)des 
contain  foods  subject  to  prior  n<5tic;e 
requirements.  In  addition,  the  ABI/ ACS 
interface  will  provide  a  new  transaction 
for  transmission  of  prior  notice 
information  on  IT  and  T&E  entriei-.  and 
FTZ  admissions,  e.g.,  the  types  of 
entries  of  which  FDA  was  not  aware  or 
did  not  know  about  until  many  days 
after  arrival  in  the  United  States.  This 
will  allow  for  FDA  electronic  screening 
and  FDA  staff  evaluation  of  the 
information  so  that  FDA  can  assess, 
before  the  food  arrives,  whether  to 
inspect  and  to  be  prepared  to  conduct 
that  inspection  upon  arrival. 

FDA  expects  approximately  90 
percent  of  prior  notice  submissions  for 
all  importations  of  foods  to  be 
transmitted  by  a  customs  broker  or  self- 
filer  through  the  ABI/ ACS  interface  to 
FDA   FDA  estimates  that  only  10 
percent  (or  less)  of  the  total 
importations  cannot  be  accommodated 
by  the  ABI/A('S  interface  and.  therefore. 
will  be  submitted  via  the  FDA  PN 
System  Interface. 

In  addition  to  requiring  subm.ission  of 
the  information  currently  sent  to  FDA 
for  admissibility  determinations, 
information  identifying  the  grower  (if 
known),  the  country-  from  which  the 
article  is  shipped,  and  anticipated 
arrival  information  is  also  required  for 
prior  notice  If  all  of  the  prior  notice 
information  is  transmitted  through  the 
ABl/ACS  interface,  no  additional 
transmission  of  information  for 
admissibility  determinations  under 
section  801(a)  of  the  FD&C  Act  will  be 
necessary  If  prior  notice  is  submitted 
through  the  FDA  PN  System  Interface, 
additional  transmission  through  ABI/ 
ACS  may  be  necessary  for  CBP  purposes 
and  FDA's  admissibility  evaluation. 

Regardless  of  the  mode  of 
transmission,  the  prior  notice 
information  will  undergo  both  a 
validation  process  and  screening  in 
OASIS  for  food  safety  and  security 


criteria.  After  the  validation  step  is 
complete,  the  prior  notice  will  be 
confirmed  by  FDA  for  review  and  a 
reply  message  sent  to  the  transmitter 
indicating  the  prior  notice  has  been 
received  and  confirmed  for  FDA  review. 
The  form  of  this  reply  messaging 
depends  upon  the  mode  of  initial 
transmission:  ABI/ ACS  or  FDA  PN 
System  Interface.  The  clock  starts  for 
determining  if  prior  notice  was  timely 
when  this  prior  notice  confirmation 
message  is  sent  by  FDA. 

If  the  FDA  system  does  not  indicate 
that  further  evaluation  of  or  action  on 
the  notice  or  article  of  food  is  necessary 
for  prior  notice  purposes,  the  system 
will  transmit  a  message  back  through 
the  OASIS  to  ABI/ ACS  interface  for  CBP 
that  the  article  of  food  "may  be 
conditionally  released  under  section 
801(b)  of  the  act."  However,  if 
additional  evaluation  of  the  prior  notice 
information  is  necessary,  FDA 
headquarters  staff,  operating  24  hours  a 
day,  7  days  a  week,  will  review  and 
assess  the  information  and  may  initiate 
an  examination  or  other  action  by  FDA 
or  CBP  of  the  article  of  food  at  the  port 
of  arrival  or  elsewhere,  or  in  the  case  of 
rail  shipments,  within  the  confines  of 
the  closest  appropriate  examination  site. 
In  addition,  the  OASIS  system  review 
will  determine  if  further  staff  evaluation 
of  the  article  of  food  is  necessary'  for 
admissibility  determinations  under 
section  801(a)  of  the  FD&C  Act  (e.g., 
subject  to  the  guidance  in  an  import 
alert).  If  so.  FDA  staff  in  the  appropriate 
district  office  will  take  action,  which,  in 
addition  to  the  review  and  evaluation  of 
the  submitted  information  or  other 
documentation,  could  include  an 
examination  of  the  article  of  food  for 
admissibility  purposes.  This 
admissibility  examination  may  take 
place  at  the  border  but  may  also  take 
place  at  an  examination  site,  a  public 
warehouse,  or  other  appropriate 
locations.  If  FDA  determines  that  refusal 
under  section  801(a)  of  the  FD&C  Act  is 
appropriate,  it  will  follow  appropriate 
procedures. 

II.  Overview  of  the  Interim  Final  Rule 
and  Significant  Changes  Made  to  the 
Proposed  Rule 

The  highlights  of  this  interim  final 
rule  are  described  briefly  in  the 
following  paragraphs  and  are  discussed 
in  more  detail  later  in  the  preamble. 

A.  "What  Definitions  Apply  to  This 
Subpart?"  (Section  1.276  Proposed  as 
§1.2771 

•  The  term  "the  act"  was  not 
changed. 

•  The  term  'calendar  day"  was  not 
changed. 
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•  The  term  "country  from  which  the 
article  originates"  was  added  and 
defined  as  "FDA  Country  of 
Production." 

•  The  term  "country  from  which  the 
article  of  food  was  shipped"  was  revised 
to  "country  from  which  the  article  is 
shipped." 

•  The  term  "FDA  Country  of 
Production"  replaces  the  term 
"originating  country."  For  an  article  of 
food  that  is  in  its  natural  state,  the  FDA 
Country  of  Production  is  the  coimtry 
where  the  article  of  food  was  grown, 
including  harvested  or  collected  and 
readied  for  shipment  to  the  United 
States.  If  an  article  of  food  is  wild  fish 
that  was  caught  or  harvested  outside  the 
waters  of  the  United  States  by  a  vessel 
that  is  not  registered  in  the  United 
States,  the  FDA  Country  of  Production 
is  the  country  in  which  the  vessel  is 
registered.  If  an  article  of  food  that  is  in 
its  natural  state  was  grown,  including 
harvested  or  collected  and  readied  for 
shipment,  in  a  Territory,  the  FDA 
Country  of  Production  is  the  United 
States.  For  an  article  of  food  that  is  no 
longer  in  its  natural  state,  the  FDA 
Country  of  Production  is  the  country 
where  the  article  was  made;  except  that, 
if  an  article  of  food  is  made  from  wild 
fish  aboard  a  vessel,  the  FDA  Country  of 
Production  is  the  country  in  which  the 
vessel  is  registered.  If  an  article  of  food 
that  is  no  longer  in  its  natiu-al  state  was 
made  in  a  Territory,  the  FDA  Coimtry  of 
Production  is  the  United  States. 

•  The  term  "food"  has  been 
redefined.  The  new  definition  excludes 
"food  contact  substances"  as  defined  in 
section  409(h)(6)  of  the  FD&C  Act  (21 
U.S.C.  348(h)(6))  and  "pesticides"  as 
defined  in  7  U.S.C.  136(u). 

•  The  term  "grower"  has  been  added 
to  the  interim  final  rule.  It  means  a 
person  who  engages  in  growing  and 
harvesting  or  collecting  crops  (including 
botanicals),  raising  animals  (including 
fish,  which  includes  seafood),  or  both. 

•  The  term  "international  mail"  has 
been  added  to  the  interim  final  rule.  The 
term  "international  mail"  means  foreign 
national  mail  services,  but  not  express 
carriers,  express  consignment  operators, 
or  other  private  delivery  services. 

•  The  term  "no  longer  in  its  natiiral 
state"  has  been  added  to  the  interim 
final  rule.  The  term  means  that  an 
article  of  food  has  been  made  from  one 
or  more  ingredients  or  synthesized, 
prepared,  treated,  modified,  or 
manipulated.  Examples  of  activities  that 
render  food  no  longer  in  its  natural  state 
are  cutting,  peeling,  trimming,  washing, 
waxing,  eviscerating,  rendering, 
cooking,  baking,  freezing,  cooling, 
pasteurizing,  homogenizing,  mixing, 
formulating,  bottling,  milling,  grinding. 


extracting  juice,  distilling,  labeling,  or 
packaging.  However^  crops  that  have 
been  cleaned  (e.g.,  dusted,  washed), 
trimmed,  or  cooled  attendant  to  harvest 
or  collection  or  treated  against  pests, 
waxed,  or  polished  are  still  in  their 
natural  state  for  purposes  of  the  prior 
notice  interim  final  rule.  Likewise, 
whole  fish  headed,  eviscerated,  or 
frozen  attendant  to  harvest  are  still  in 
their  natural  state  for  purposes  of  the 
prior  notice  interim  final  rule. 

•  The  term  "port  of  entr\  "  has  been 
defined,  as  having  the  meaning  given  in 
19  CFR  101.1. 

•  The  term  "port  of  arrival"  has  been 
added  to  the  interim  final  rule.  The 
interim  final  rule  defines  "port  of 
arrival"  to  mean  "the  water,  air.  or  land 
port  at  which  the  article  of  food  is 
imported  or  offered  for  import  into  the 
United  States,  i.e.,  the  port  where  the 
article  of  food  first  arrives  in  the  United 

States." 

•  The  term  "registration  number"  has 
been  added  to  the  interim  final  rule. 
Registration  number  refers  to  the 
registration  number  assigned  by  FDA 
under  section  415  of  the  FD&C  Act,  21 
U.S.C.  350d,  and  21  CFR  part  1,  subpart 

•  The  term  "shipper"  has  been  added 
to  the  interim  final  rule.  The  interim 
final  rule  defines  "shipper"  as  "the 
owner  or  exporter  of  the  article  of  food 
who  consigns  and  ships  the  article  from 
a  foreign  country  or  the  person  who 
sends  an  article  of  food  by  international 
mail  to  the  United  States." 

•  The  term  "United  States  '  has  been 
added  to  the  interim  final  rule.  It 
defines  "United  States"  as  the  Customs 
territory  of  the  United  States,  i.e..  "the 
50  States,  the  District  of  Columbia,  and 
the  Commonwealth  of  Puerto  Rico." 

•  The  term  "you"  has  been  revised  to 
reflect  the  removal  of  limitations  on 
who  is  authorized  to  submit  prior 
notice. 

B.  ''What  is  the  Scope  of  This  Subpart?" 
(Section  1 .277  Proposed  as  §  1 .276) 
This  provision  has  been  revised. 
Section  1.277(a)  clarifies  that  the 
interim  final  rule  applies  to  all  food  for 
humans  and  other  animals  that  is 
imported  or  offered  for  import  into  the 
United  States.  This  covers  food  for  use, 
storage,  or  distribution  in  the  United 
States,  and  includes  food  for  gifts,  trade 
cuid  quality  assurance/quality  control 
samples,  food  for  transshipment  through 
the  United  States  to  another  country, 
food  for  future  export,  and  food  for  use 
in  a  U.S.  FTZ.  Section  1.277(b)  sets  out 
the  exclusions  from  prior  notice.  It 
excludes  iood  for  an  individual's 
personal  use  when  it  is  carried  by  or 
otherwise  accompanies  the  individual 


when  arriving  in  the  United  States  (i.e., 
for  consumption  by  themselves,  family 
and  friends,  not  for  sale  or  other 
distribution);  food  that  was  made  by  an 
individual  in  his/her  personal  residence 
and  sent  by  that  individual  as  a  personal 
gift  (i.e..  for  nonbusiness  reasons)  to  an 
individual  in  the  United  States;  food 
that  is  imported  then  exported  without 
leaving  the  port  of  arrival  until  export: 
and  meat  food  products,  poultry 
products,  and  egg  products  that,  at  the 
time  of  importation,  are  subject  to  the 
exclusive  jurisdiction  of  the  U.S. 
Department  of  Agriculture  (USDA) 
under  the  Federal  Meat  Inspection  Act 
(21  U.S.C.  601  et  seg.),  the  Poultr>' 
Products  Inspection  Act  (21  U.S.C.  451 
et  seq.),  or  the  Egg  Products  Inspection 
Act  (21  U.S.C.  1031  et  seq.). 

C.  "Who  Is  Authorized  to  Submit  Prior 
Notice?"  (Section  1.278  Proposed  as 
§1.2851 

This  provision  has  been  revised.  The 
interim  final  rule  has  been  revised  to 
remove  the  restriction  that  the  submitter 
be  the  U.S.  importer  or  purchaser.  The 
interim  final  rule  provides  that  any 
person  with  knowledge  of  the  required 
information  may  submit  prior  notice  or 
have  it  transmitted  on  their  behalf 

D.  "When  Must  Prior  ^Notice  Be 
Submitted  to  FDA?"  (Section  1.279 
Proposed  as  §  1 .2861 

This  provision  has  been  revised.  FDA 
had  proposed  that  all  information 
required  in  the  prior  notice  be 
submitted  to  FDA  no  later  than  12  noon 
of  the  calendar  day  before  the  day  the 
article  of  food  arrived  at  the  border 
crossing  in  the  port  of  entrv'.  Under  the 
interim  final  rule,  prior  notice  must  be 
submitted  to  FDA  and  confirmed  for 
FDA  review  no  less  than  2  hours  before 
arrival  by  land  via  road,  no  less  than  4 
hours  before  arrival  by  air  and  land  via 
rail,  and  no  less  than  8  hours  before 
arrival  by  water.  If  the  article  of  food  is 
arriving  by  international  mail,  the  prior 
notice  must  be  submitted  before  the 
food  has  been  sent  to  the  United  States 
and  the  parcel  must  be  accompanied  by 
confirmation  of  FDA  receipt  of  prior 
notice.  With  the  exception  of  prior 
notice  for  internatioiial  mail,  prior 
notice  may  not  be  submitted  more  than 
5  calendar  days  before  the  anticipated 
date  of  arrival  at  the  anticipated  port  of 
entrv.  When  an  article  of  food  that  is 
carried  by  or  otherwise  accompanies  an 
individual  is  subject  to  prior  notice,  the 
prior  notice  must  be  submitted  within 
the  timeframe  established  for  the  mode 
of  transportation,  and  the  food  must  be 
accompanied  by  a  copy  of  the  FDA 
confirmation  including  the  PN 
Confirmation  Number.  Because  we 
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reduced  the  timeframes  for  submitting 
prior  notice  in  the  interim  hnal  rule  to 
the  minimum  amount  of  time  that  we 
need  to  meet  our  statutory  responsibility 
to  receive,  review,  and  respond  to  prior 
notice  submissions,  the  interim  final 
rule  does  not  provide  for  amendments 
or  updates  to  the  prior  notice.  However, 
as  discussed  in  more  detail  in  section  D, 
FDA  and  CBP  will  be  activeh  exploring 
ways  to  reduce  prior  notice  timeframes, 
while  fulfilling  the  Bioterrorism  Act 
mandates. 

E.  How  Must  You  Submit  Prior  Notice? 
(Section  1 .280  Proposed  as  §1.287} 

FDA  proposed  that  prior  notice, 
amendments,  and  updates  be  submitted 
electronically  to  FDA  through  the  FDA 
FN  System.  The  interim  final  rule 
provides  that  prior  notice  must  be 
submitted  electronically,  in  English 
(except  an  individual's  name,  the  name 
of  a  company,  or  the  name  of  a  street), 
through  either  CBP's  ABI/ACS  or  the 
FDA  FN  System  Interface.  All 
information  must  be  submitted  using 
the  Latin  (Roman)  alphabet.  The  interim 
final  rule  eliminates  submission  of 
duplicative  information  to  FDA  by  those 
who  can  file  import  entry  information 
through  ABI/ACS.  FDA  and  CBP  are 
upgrading  and  interfacing  their 
respective  electronic  systems  so  that 
information  required  for  prior  notice 
can  be  submitted  through  ABI/ACS. 
Information  required  bv  the  interim 
final  rule  also  can  be  submitted  through 
the  FDA  FN  System  Interface.  The 
interim  final  rule  also  provides  that  if  a 
customs  broker's  of  self-filer's  system  is 
not  working  or  if  ABI/ACS  is  not 
working,  prior  notice  must  be  submitted 
through  the  FDA  FN  System  Interface.  If 
the  FDA  FN  System  Interface  or  OASIS 
is  not  operating,  prior  notice 
information  must  be  submitted  by  e- 
mail,  or  by  fax  to  the  FDA,  but  not  in 
person. 

F.  What  Information  \fust  Be  in  a  Prior 
Notice''  (Section  1.281  Proposed  as 
§1.2881 

The  interim  final  rule  requires  thn 
following  information  to  be  submitted 
in  the  prior  notice: 

•  Submitter  (name  of  individual, 
individual's  telephone,  fax,  e-mail, 
name/address  of  submitting  firm): 

•  Transmitter,  if  different  than 
submitter  (name  of  individual, 
individual's  telephone,  fax.  e-mail. 
name/address  of  transmitting  firm); 

•  Entry  type; 

•  CBP  entry  identifier,  such  as  the 
CBP  entry  number  or  in-bond  number; 

•  The  identity  of  the  article  of  food  as 
follows:  The  complete  FDA  product 
code;  the  common  or  usual  name  or 


market  name:  the  estimated  quantity 
described  from  largest  container  to  the 
smallest  package  size:  and  the  lot  or 
code  numbers  or  other  identifier  of  the 
food  if  required  by  the  FD&C  Act  or 
FDA  regulations: 

•  Manufacturer,  for  food  no  longer  in 
its  natural  state  (name,  address, 
registration  number,  except  that  the 
requirement  to  provide  registration 
number  does  not  apply  to  an  article  of 
food  that  is  imported  for  transshipment 
or  other  export; 

•  Grower,  if  known,  for  an  article  of 
food  that  is  in  its  natural  state  (name 
and  growing  location): 

•  Consolidator  may  voluntarily  be 
provided  by  the  submitter,  at  the 
submitter's  option,  if  the  grower  is  not 
known  (name  and  address); 

•  FDA  Country  of  Production; 

•  Shipper  (name,  address,  registration 
number:  except  that  the  requirement  to 
provide  registration  number  does  not 
apply  to  an  article  of  food  that  is 
imported  for  transshipment  or  other 
export; 

•  The  country  from  which  the  article 
is  shipped: 

•  Anticipated  arrival  information 
(port  of  arrival  and  crossing  location 
within  that  port,  date,  and  time)  or,  if 
the  food  is  imported  by  international 
mail,  the  anticipated  date  of  mailing; 

•  The  name  and  address  of  the 
importer,  owner,  and  ultimate 
consignee,  unless  the  shipment  is 
imported  or  offered  for  import  for 
transshipment  through  the  United  States 
under  a  T&E  entry,  or,  if  the  food  is 
imported  by  international  mail,  the  U.S. 
recipient  (name  and  address); 

•  Mode  of  transportation; 

•  Carrier  (SCAC/Standard  Carrier 
Abbreviated  Code  or  lATA/International 
Air  Transportation  Association  code  or. 
if  codes  are  not  applicable,  the  name 
and  country  of  the  carrier)  (except  for 
food  imported  by  international  mail): 

•  Planned  shipment  information  as 
applicable  (except  for  food  imported  by 
international  mail),  including  6-digit 
HTS  code:  and 

•  If  the  article  of  food  is  under  hold 
for  failure  to  submit  prior  notice  or 
submit  an  adequate  prior  notice,  the 
location  where  it  is  being  held,  the  date 
the  article  has  arrived  or  will  arrive  at 
the  location,  and  the  name  of  a  contact 
individual  at  the  location. 

FDA  eliminated  from  the  interim  final 
rule  telephone  and  fax  numbers  and  e- 
niail  addresses  for  most  firms,  entry  line 
numbers,  trade  or  brand  name,  and 
consumption  entry  information  (port  of 
entry/anticipated  date  of  entry  for 
Customs  purposes).  FDA  revised 
information  requirements  regarding  the 
quantity,  lot/code  identifier. 


manufacturer,  grower,  and  carrier  in  the 
interim  final  rule.  FDA  added  mode  of 
transportation  and  planned  shipment 
information  to  the  interim  final  rule.  In 
the  interim  final  rule,  registration 
numbers  are  required  only  for 
manufacturer  and  shipper,  if  the  shipper 
is  a  facility  that  is  required  to  be 
registered  under  section  415  of  the 
FD&C  Act  (21  U.S.C.  350d)  and  21  CFR 
part  1.  subpart  H,  for  that  article  of  food. 
For  clarity,  the  interim  final  rule 
segregates  the  information  required  for 
food  arriving  by  international  mail 
(§  1.281(b))  and  also  segregates  the 
information  required  for  food  refused 
under  section  801  (m)  of  the  FD&C  Act 
(§  1.281(c)). 

Table  lA.  which  appears  later  in  this 
preamble,  describes  the  information 
required  in  prior  notice. 

G.  "What  Must  You  Do  If  Information 
Changes  After  You  Have  Received 
Confirmation  of  a  Prior  Notice  From 
FDA?"  (Section  1.282  Proposed  as 
§§1.289  to  1.294) 

This  provision  has  been  revised  in  the 
interim  final  rule.  The  proposed  rule 
allowed  one  product  identity 
amendment  for  certain  product  identity 
information  that  was  not  known  at  the 
time  of  submission  and  for  arrival 
updates.  Product  identity  amendments 
could  be  submitted  up  to  2  hours  before 
arrival  at  the  border.  Arrival  updates 
were  required  if  the  port  of  entry 
changed  or  if  the  time  of  arrival  was 
expected  to  be  more  than  3  hours  later 
or  1  hour  earlier  than  the  anticipated 
time  of  arrival. 

The  interim  final  rule  does  not 
provide  for  product  identity 
amendments  or  arrival  updates.  Because 
we  reduced  the  timeframes  for 
submitting  prior  notice  in  the  interim 
final  rule  to  the  least  amount  of  time 
that  we  need  to  meet  our  statutory 
responsibility  to  receive,  review,  and 
respond  to  prior  notice  submissions,  the 
interim  final  rule  does  not  provide  for 
amendments  or  updates.  The  interim 
final  rule  requires  that  if  required 
information  (except  estimated  quantity, 
anticipated  arrival  information 
including  the  anticipated  date  of 
mailing,  and  planned  shipment 
information)  changes  after  FDA  has 
confirmed  prior  notice  for  review,  the 
prior  notice  should  be  cancelled  and  a 
prior  notice  with  the  correct  information 
must  be  submitted. 

H.  "What  Happens  to  Food  That  Is 
Imported  or  Ojfered  for  Import  Without 
Adequate  Prior  Notice?"  (Section  1.283 
Proposed  as  §1.278) 

FDA  revised  the  proposed  rule  to 
provide  for  more  specificity,  to  clarify 
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the  status  of  refused  food,  and  to 
provide  a  mechanism  for  FDA  review 
after  refusal.  In  the  interim  final  rule, 
FDA  identifies  the  consequences  and 
procedures  for  the  following  situations: 

1 .  Inadequate  Prior  Notice  (No, 
Inaccurate,  or  Untimely  Prior  Notice) 

Unless  immediately  exported  with 
CBP  concurrence,  an  article  of  food  that 
is  refused  for  inadequate  prior  notice 
shall  be  held  in  accordance  with 
§1.283. 

2.  Status  and  Movement  of  Refused     •  ^ 
Food 

•  A  refused  food  is  considered 
general  order  merchandise  under 
section  490(a)  of  the  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1490(a)). 

•  The  refused  food  must  be  moved 
under  an  appropriate  custodial  bond. 
FDA  must  be  notified  of  the  location 
where  the  food  has  been  or  will  be 
moved  within  24  hours  of  refusal.  If  the 
food  is  held,  it  must  be  taken  directly  to 
the  designated  location  within  48  hours, 
shall  not  be  entered,  and  shall  not  be 
delivered  to  any  importer,  owner,  or 
ultimate  consignee. 

3.  Segregation  of  Refused  Foods 

If  a  refused  food  is  part  of  a  shipment 
that  contains  other  articles,  the  refused 
food  may  be  segregated  from  the  rest  of 
the  shipment  within  the  port  of  arrival 
or  at  the  hold  location  if  different. 

4.  Costs 

Neither  FDA  nor  CBP  are  liable  for 
transportation,  storage,  or  other 
expenses  resulting  from  refusal. 

5.  Export  After  Refusal 

A  refused  food  may  be  exported  with 
CBP  concurrence  and  supervision 
(unless  CBP  or  FDA  has 
administratively  detained  or  seized  the 
article  under  other  authority). 

6.  No  Post-Refusal  Submission  or 
Request  for  Review 

If  no  prior  notice  submission  or 
request  for  FDA  review  is  submitted  in 
a  timely  fashion  after  a  food  is  refused, 
the  food  will  be  dealt  with  as  set  forth 
in  CBP  regulations  relating  to  general 
order  merchandise.  It  may  only  be  sold 
for  export  or  destroyed  as  agreed  to  by 
CBP  and  FDA. 


7.  Food  Carried  by  or  Otherwise 
Accompanying  an  Individual 

For  food  that  is  not  for  personal  use. 
if  the  article  of  food  is  refused  because 
prior  notice  is  inadequate  or  the 
individual  cannot  provide  FDA  or  CBP 
with  a  copy  of  the  PN  confirmation,  the 
article  may  be  held  at  the  port  or 
exported.  If  the  individual  cannot  make 
arrangements  for  holding  or  export,  the 
food  may  be  destroyed. 

8.  Post-Refusal  Prior  Notice 
Submissions 

If  an  article  of  food  is  refused  for  no 
or  inaccurate  prior  notice,  the  prior 
notice  must  be  submitted  or  corrected 
and  resubmitted  to  FDA  and  confirmed 
by  FDA  for  review. 

9.  FDA  Review  After  Refusal 

After  refusal,  only  the  submitter, 
importer,  ownoer,  or  ultimate  consignee 
may  submit  a  written  request  asking 
FDA  to  review  whether  the  article  is 
subject  to  the  requirements  of  this 
subpart  under  §  1.276(b)(5)  and  §1.277, 
or  whether  the  prior  notice  submission 
is  accurate.  The  interim  final  rule  also 
sets  out  procedures  and  timeframes  for 
the  review  process. 

10.  International  Mail 

In  the  case  of  food  arriving  by 
international  mail,  if  prior  notice  is 
inadequate  or  if  the  PN  Confirmation 
Number  is  not  affixed,  the  article  will  be 
held  by  CBP  for  72  hours  for  FDA 
inspection  and  disposition.  If  refused 
and  there  is  a  return  address,  the  parcel 
may  be  returned  to  sender.  If  there  is  no 
return  address  or  the  food  in  the 
shipment  appears  to  present  a  hazard, 
FDA  may  dispose  of  or  destroy  the 
parcel  at  its  expense.  If  FDA  does  not 
respond  within  72  hours  of  the  CBP 
hold,  CBP  may  return  the  parcel  back  to 
the  sender  or,  if  there  is  no  return 
address,  destroy  the  parcel,  at  FDA 
expense. 

11.  Prohibitions  on  Delivery  and 
Transfer 

A  refused  article  of  food  may  not  be 
delivered  outside  of  the  port  where  the 
article  is  held  and  may  not  be  delivered 
to  the  importer,  owner,  or  ultimate 
consignee  or  transferred  by  any  person 
from  the  port  or  secure  facility  until 
FDA  has  examined  the  prior  notice, 
determined  the  adequacy  of  the  prior 
notice,  and  notified  CBP  and  the 
transmitter  that  the  article  is  no  longer 


refused.  After  this  notification  by  FDA 
to  CBP  and  transmitter,  entry  may  be 
made  in  accordance  with  law  and 
regulation. 

12.  Relationship  to  Other  Admissibility 
Provisions 

A  diBtermination  that  an  article  of  food 
is  no  longer  subject  to  refusal  under 
section  801(m)(l)  of  the  FD&C  Act  is 
different  than,  and  may  come  before, 
determinations  of  admissibility  under 
other  provisions  of  the  FD&C  Act  or 
other  U.S.  laws.  A  determination  that  an 
article  of  food  is  no  longer  subject  to 
refusal  under  section  801(m)(l)  of  the 
FD&C  Act  does  not  mean  that  it  will  be 
granted  admission  under  other 
provisions  of  the  FD&C  Act  or  other  U.S. 
laws. 

/.  What  Are  the  Other  Consequences  of 
Failing  to  Submit  Adequate  Prior  Notice 
or  Otherwise  FaiUng  to  Comply  With 
This  Subpart?  (Section  1.284  Proposed 
as  §1.278) 

The  interim  final  rule  provides  that 
failure  of  a  person  who  imports  or  offers 
to  import  an  article  of  food  to  submit 
prior  notice  is  a  prohibited  act  under 
section  301(ee)  of  the  FD&C  Act  (21 
U.S.C.  331  (ee))  and  sets  out  the  civil, 
criminal,  and  debarment  actions  that  the 
United  States  may  bring  against  persons 
who  are  responsible  for  the  commission 
of  a  prohibited  act. 

/.  What  Happens  to  Food  That  Is 
Imported  or  Offered  for  Import  From 
Unregistered  Facilities  That  Are 
Required  to  Register  Under  21  CFR  Part 
1,  Subpart  H?  (Section  1.285} 

The  interim  final  rule  also  sets  out  the 
consequences  concerning  what  happens 
at  the  border  to  food  from  facilities  that 
are  not  registered  as  required  under 
section  415  of  the  FD&C  Act  and  21  CFR 
part  1.  subpart  H.  These  are  similar  to 
provisions  in  the  interim  final  rule  for 
dealing  with  food  that  is  refused  for 
inadequate  prior  notice. 

Table  lA  of  this  document  shows  the 
information  required  by  sections 
1.281(a),  (b).  and  (c).  For  clarity,  the 
table  also  identifies  under  what 
circumstances  certain  information  is  not 
required,  e.g..  registration  numbers 
when  the  article  of  food  is  imported  or 
offered  for  import  for  transshipment, 
storage  and  export,  or  further 
manipulation  and  export. 
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Table  l.-\.--Priur  Notice  Ijilormation  Requi.-^cd  by  C  ategorv 

Information 

Transshipment, 

Storage  and  Export, 

Manipulation  and 

Export 

Camed  by  or  j     Food  Not  in 
Accompanies  ,    Naturril  .state 
an  Indrvidiial  ' 

Food  in  Natural 

State 

1      Mail      !       ..\fter 
Section 
801(m) 
Refusal 

§1.281  paragraph(s) 

(a)  and  (c) 

(a)  and  (c) 

(a),  (b),  and  (c) 

(a),  (b),  and  (c> 

1    __(b)       1        (c)  _j 

Submitter 

Y 

Y 

Y 

Y 

Y                  Y 

Trar:>m!ttcr 

Y 

Y 

Y 

'           Y             ^-     Y       T        Y 

Fntn,  Ivpc 

Y 

Y 

Y 

Y                      Y                  Y 

EntrA  Idcntiticr 

Y 

Y 

Y 

Y 

Y                  Y          1 

FDA  Product  Code 

Y 

Y 

Y 

Y 

Y        1          Y          1 

Conmi.'n.  usual,  or 
market  name 

Y 

Y 

Y 

Y 

Y                  Y         1 

'  Estimated  Quantity 

Y 

Y 

Y 

Y 

Y                 Y' 

lot  Code  n                                        Y 

Y 

Y                          N 

Y                 Y 

Manufacturer 

Y 

Y 

Y                          N 

Y/^ 

f ( 

Y 

■Manufacturer 
Registration  «' 

N 

Y 

Y/N                       N 

YN 

Y        ^ 
1 

Grower,  if  known 

Y 

Y 

N                          Y 

Y 

Y 

Ctv  of  Pioduction 

Y 

Y 

Y                   ^• 

Y 

1         Y 

Shipper 

Y 

Y 

Y                          Y 

Y 

-1 = 

Y         1 

Shipper  Registration  #' 

N 

Y 

Y             1              Y 

Y 

1          Y 

Countrx  Shipped                                 Y 

Y 

Y                           Y              1         Y      ^ Y ! 

Pon  ot  .^mval                                   Y 

Y 

Y                ;                 Y                 i          N 

Y- 

DateofAmval                                    Y 

Y 

Y            ;             Y             i        N 

N 

Time  of  .Vmval                                     Y 

Y 

Y              :               Y               In 

N 

Date  of  Shipment                                N 

N 

N           ;            N 

Y 

N 

Importer                                              N 

Y 

Y                          Y 

N 

Y 

OwT.er                                '                  N 

Y 

Y 

Y 

N                  Y 

Ultimate  Consignee          1                 N 

Y 

Y 

Y 

N                  Y 

U.S.  Recipient                                     N 

N 

N 

N 

Y                  Y 

Mode  of  Transport                             Y                 1 

N 

Y 

Y 

N 

Y 

Carrier                               '                  Y 

Y 

Y 

Y 

N 

Y 

Airbill  or  Billts)  of 
Lading 

Y 

N 

Y 

Y 

N 

Y-^ 

Vessel' Vov  age                                  Y                 i           Y 

Y 

Y 

N 

Y' 

1 
L 

I 

p- 

Flight  U                                             Y 

Y 

Y         !          Y         In 

Y^' 

Tnp  =                               i                 Y 

Y 

Y             i              Y 

N      ! 

Y-' 

1  Container  ~                       ' 

1  Car# 

;  License  Plate  ^ 

Y 

N 

Y             1              Y 

N 

Y^ 

Y 

N 

Y             t              Y 

N 

Y- 

\' 

Y 

Y                          Y 

N 

Y- 

1  HTS  code                                            Y 

Y 

Y 

Y 

N                  Y 

'  Hold  Location                                   N 

T *- ■ . L 

N 

N 

N                     N                 Y 

Registratton  numbers  are  required  only  if  the  firm  is  required  to  register  for  a  facility  associated  with  the 
article  of  food  under  >cction  - 1  5  oi  the  \V)&( '  Act.  2 1  U  S.C.  350d  and  2 1  CFR  part  'l ,  subpart  H;  if 
regtstraiion  number  i>  provided,  cily  and  country  can  be  provided  instead  of  the  full  address. 

-After  arrival,  therefore,  no  longer  anticipated  or  planned 


BILLING  CODE  4160-01 -C 

III.  Comments  on  the  Proposed  Rule 

FDA  received  apprtjximatelv  4  70 
timely  responses  containing  on*'  tir  iiiorf 
comments  in  respon.sp  to  the  proposed 
rule.  To  make  it  easier  to  identifv 
comments  and  responses  to  the 
comments,  the  word  Comments    will 
appear  before  the  description  of  the 
comment,  and  the  wofd  '  Respon->e" 


will  .ip[»Mr  l)(>ti)rf  nur  rn^poiisc.  A 
suniinar\  tnllows  which  includes  a 
description  of  the  appropriate  section  in 
the  interim  final  rule 

A.  Lit'iit-nil  (^iiniiifDt.'i  and  ( )utrf'(ii:h 

(Comments)  Some  comments  sug,gest 
revisitm  of  section  307  of  the 
Bioferrorisin  Ai  t   Other  coinnients 


recommend  that  FDA  repropose  the  rule 
or  not  implement  the  rule. 

(Response)  Changes  to  the  statute  are 
beyond  the  scope  of  this  rulemaking. 
Postponing  implementation  of  or  not 
implementing  the  rule  is  not  viable 
under  section  307(c)  of  the  Bioterrorism 
Act,  which  not  only  directs  the  FDA  to 
"promulgate  proposed  and  final 
regulations  for  the  requirement  of 


58982  Federal  Register 'Vol.  68,  No.   197 /Friday,  October  10,  2003 /Rules  and  Regulations 


Federal  Register / Vol.  68,  No.  197 /Friday,  October  10,  2003 /Rules  and  Regulations  58981 


providing  notice  in  accordance  with 
section  801(ni)"  by  December  12,  2003, 
but  also  provides  that  an  8  hour  prior 
notice  requirement  takes  effect  on  this 
date  even  if  FDA  has  not  promulgated 
regulations  that  are  in  effect  by  this 
deadline.  However,  we  are  publishing 
this  rule  as  an  interim  final  rule  and  are, 
accordingly,  soliciting  comment  on  its 
provisions. 

(Comments)  Most  comments  generally 
support  the  protections  of  the  food 
supply  provided  imder  the  Bioterrorism 
Act.  Although  comments  recommend 
that  the  final  rule  be  amended  to  reflect 
more  accurately  industry  practices, 
other  comments  suggest  the  regulation 
should  be  strengthened  to  ensiu«  that 
FDA  has  all  of  the  information  required 
to  identify  foods  that  may  pose  a  health 
or  security  threat.  Some  comments 
argue  that  FDA  already  has  access  to 
information  currently  submitted  to  CBP 
to  allow  for  identification  and  quick 
interdiction  of  foods  that  may  pose  a 
health  or  security  threat.  Other 
comments  question  how  the  final  rule 
would  enhance  FDA's  ability  to  improve 
food  safety  and  whether  the  benefits 
outweigh  the  costs. 

(Response)  Through  section  307  of  the 
Bioterrorism  Act,  Congress  amended  the 
FD&C  Act  to  require  the  submission  to 
FDA  of  a  notice  providing  information 
regarding  food  before  its  importation 
into  the  United  States.  Congress  also 
required  FDA  to  issue  implementing 
regulations  to  be  effective  not  later  than 
December  12,  2003.  Thus,  a 
postponement  of  the  rule  is  not  an 
option.  Although  FDA  is  aware  that  the 
prior  notice  regulation  will  affect 
industry,  Congress  determined  the  need 
for  prior  notice  by  passing  the 
Bioterrorism  Act.  Prior  notice  of 
imported  food  will  give  FDA  better 
information  about  the  food  earlier, 
enabling  FDA  to  review  and  respond  to 
the  information  before  the  arrival  of  the 
food  at  the  border.  Prior  notice  also  will 
give  FDA  information  with  which  it  will 
be  able  to  better  focus  its  inspection 
resources.  Section  V  of  this  preamble. 
Analysis  of  Economic  Impacts, 
discusses  the  benefits  of  this  interim 
final  rule  in  detail.  To  address  many  of 
the  concerns  raised  by  the  comments, 
FDA  has  made  significant  modifications 
in  the  interim  final  rule.  However,  we 
are  publishing  this  rule  as  an  interim 
final  rule  and  are,  accordingly,  soliciting 
comment  on  its  provisions. 

(Comments)  Some  comments  ask  that 
FDA  provide  clear  guidance  and 
training  to  industry  and  agency  field 
personnel  about  the  procedures  for 
implementing  the  regulation. 

(Response)  FDA  conducted  extensive 
outreach  on  the  proposed  prior  notice 


rule,  including  having  relevant  FDA 
staff  attend  6  international  meetings  and 
over  100  domestic  meetings  to  ensure 
that  affected  parties  were  aware  of  the 
Bioterrorism  Act  prior  notice 
requirements.  On  January  29.  2003,  FDA 
held  a  public  meeting  (via  satellite 
downlink)  to  discuss  both  the 
registration  and  prior  notice  proposed 
rules  (see  68  FR  1568,  January  13,  2003) 
or  http://www.accessdata.fda.gov/ 
scripts/oc/ohrms/advdisplay.cfm. 
Nearly  1 ,000  participants  in  North  and 
South  America  and  the  Caribbean 
viewed  that  live  broadcast.  The  meeting 
was  later  re-broadcast  to  Europe,  Asia, 
Africa,  and  the  Pacific.  FDA  has  also 
posted  transcripts  of  the  broadcast  in 
English.  French,  and  Spanish  on  the 
agency's  Web  site. 

FDA  plans  similar  outreach  efforts 
directed  to  both  domestic  and 
international  stakeholders  after 
publication  of  the  interim  final  rule 
implementing  the  registration  and  prior 
notice  provisions  of  the  Bioterrorism 
Act.  Outreach  will  include  many 
methods  of  communication: 

•  Dissemination  of  materials  to  guide 
affected  domestic  and  international  food 
facilities  through  the  new  processes 
established  to  implement  the 
registration  and  prior  notice 
requirements; 

•  Domestic  outreach  meetings  to  State 
regulators  and  industry; 

•  A  satellite  downlink  video 
broadcast  and  a  series  of 
videoconferences  to  various  regions  of 
the  world; 

•  Materials  and  events  for  the  media: 

•  International  outreach  to  food 
trading  partners: 

•  Presentations  by  FDA  officials  and 
exhibits  at  professional  and  trade 
conferences  and  meetings  to  inform 
industry  and  state  and  local  government 
representatives  of  the  new  requirements; 

and 

•  Cooperative  arrangements  with  CBP 
and  other  Federal  agencies  to  ensure 
that  information  on  the  interim  final 
regulations  and  their  requirements  is 
disseminated  to  affected  companies  and 
individuals. 

More  specifics  regarding  each  of  these 
will  be  included  in  FDA's  Web  site  at 
http://www.fda.gov.  In  addition.  FDA 
also  plans  training  in  new  or  revised 
procedmes  for  its  field  personnel,  as 
well  as  CBP  field  personnel.  FDA  will 
also  provide  guidance  on  enforcement 
to  its  staff  containing  the  agency's 
policies  on  injunctions,  prosecution, 
and  debarment  related  to  failure  to 
provide  timely  and  accurate  prior 
notice,  as  well  as  the  agency's  policies 
regarding  refusals  under  section 
801(m)(l)  of  the  FD&C  Act  and  holds 


under  section  801(1).  As  described  in 
greater  detail  later,  FDA  intends  to 
include  a  transition  period  in  this 
guidance,  during  which  it  will 
emphasize  education  to  achieve 
compliance.  Guidance  documents  are 
available  to  the  public,  and  FDA  will 
shortly  publish  a  notice  of  availability 
in  the  Federal  Register. 

FDA  will  notify  the  World  Trade 
Organization  (WTO)  of  this  interim  final 
rule.  Shortly  after  publication  of  this 
interim  final  rule,  FDA  will  begin 
disseminating  at  U.S.  ports  flyers  and 
posters  summarizing  the  new 
requirements  and  informing 
representatives  of  affected  entities  how 
to  provide  prior  notice  to  FDA.  Online 
assistance  and  a  help  desk  will  be 
available  when  the  interim  final  rule 
becomes  effective. 

B.  Foreign  Trade  Issues 

(Comments)  Some  comments 
questioned  the  consistency  of  the 
proposed  regulation  with  U.S. 
obligations  under  various  WTO 
agreements,  NAFTA,  and  other 
international  agreements. 

(Response)  FDA  is  aware  of  the 
international  trade  obligations  of  the 
United  States  and  has  considered  these 
obligations  throughout  the  rulemaking 
process  for  this  regulation  and  the 
interim  final  regulation  is  consistent 
with  these  international  obligations. 

(Comments)  Some  comments  asserted 
that  the  proposed  regulation  is 
burdensome,  confusing,  costly, 
disproportionate,  discriminatory,  and 
will  have  a  negative  impact  on  foreign 
trade. 

(Response)  In  drafting  the  proposed 
rule,  FDA  considered  how  best  to 
structure  the  proposed  rule  consistent 
with  the  statutory  mandates  of  the 
Bioterrorism  Act  and.  at  the  same  time, 
to  reduce  the  costs  associated  with 
compliance.  As  discussed  in  more  detail 
in  the  following  paragraphs,  FDA  has 
carefully  considered  comments  received 
regarding  the  burden  imposed  by  the 
proposed  rule,  including  its  effects  on 
international  trade.  Furthermore,  based 
on  the  comments  received  on  the 
proposed  requirements,  FDA  has  made 
a  number  of  significant  changes  that 
minimize  the  impact  of  prior  notice 
requirements  on  the  food  industry'. 
These  changes  include  removing 
restrictions  on  who  can  submit  prior 
notice;  allowing  submission  to  be  made 
either  through  ABI/ACS  (the  existing 
mechanism  for  filing  entr\'  information 
with  CBP)  or  the  FDA  PN  System 
Interface  (the  FDA  PN  Web  system 
described  in  the  proposed  rule); 
reducing  the  timeframes  for  submission 
of  prior  notice  and  tying  them  to  mode 
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of  transport:  and  streamlining  the 
information  requirements 

C.  -What  Definitions  Apply  to  This 
Subpart?"  (Section  1.276  Proposed  as 
§1.2771 

1   The  Act  (§  1.276(a)) 

The  proposed  rule  defined  "the  act" 
as  the  Federal  Food,  Drug,  and  Cosmetic 
Act.  The  proposed  rule  also  applies  the 
definitions  of  terms  in  section  201  of  the 
act  (21  U.S.C.  321)  to  such  terms  as  used 
in  the  proposed  rule. 

(Comments)  FDA  did  not  receive 
comments  on  the  definition  of  "the  act." 

(Response)  We  did  not  change  the 
definition  in  the  interim  final  rule.  We 
have  clarified  that  the  definitions  in  the 
FD&C  Act  do  not  apply  if  a  term  is 
defined  differently  in  the  interim  final 
rule. 

(Interim  final  rule)  Section  1.276(a)  of 
the  interim  final  rule  defines  "the  act" 
as  the  Federal  Food.  Drug,  and  Cosmetic 
Act.  Section  1.276(b)  provides  the 
definitions  in  the  FD&C  Act  apply 
unless  a  term  is  defined  differently  in 
the  interim  final  rule. 

2.  Calendar  Day  (§  1.276(b)(1)) 

The  proposed  rule  defined  "calendar 
day"  as  "every  day  shown  on  the 
calendar." 

(Comments)  FDA  did  not  receive 
comments  on  the  definition  of  "calendar 
day." 

(Response)  We  did  not  change  the 
definition  in  the  interim  final  rule. 

(Interim  final  rule)  "Calendar  dav"  is 
defined  in  §  1.276(b)(1)  of  the  interim 
final  rule  as  "every  day  shown  on  the 
calendar." 

3.  Countrv'  From  Which  the  Article 
Originates  (§  1.276(b)(2)) 

Section  801(m)(l)  of  the  FD&C  Act 
requires  that  "the  country  from  which 
the  article  originates"  be  identified  in  a 
prior  notice.  The  proposed  rule  used  the 
term  "originating  country"  and  defined 
it  as  "the  countn.-  from  which  the  article 
of  food  originates." 

(Comments)  Comments  were  received 
on  the  proposed  definition  of 
"originating  country."  These  comments 
are  addressed  under  "FDA  Country  of 
Production,"  which  is  the  term  that 
FDA  has  chosen  in  the  interim  final  rule 
to  replace  "originating  country." 

(Response)  The  term  "the  country 
from  which  the  article  originates"  has 
been  added  to  the  interim  final  rule  to 
refer  back  to  the  statutory  language. 

(Interim  final  rule)  "Country  from 
which  the  article  originates"  is  defined 
as  "FDA  Countrv  of  Production." 


4.  Countrv  From  Which  the  Article  Is 
Shipped  («j  1.276(b)(3)) 

The  proposed  rule  defined  "country 
from  which  the  article  of  food  was 
shipped"  as  "the  country  in  which  the 
article  of  food  was  loaded  onto  the 
conveyance  that  brings  it  to  the  United 
States."  A  conveyance  is  the  means  of 
transportation,  e.g..  ship,  truck,  car,  van, 
plane,  railcar,  etc..  not  the  shipping 
container  that  can  be  moved  from  a  ship 
to  a  truck  to  a  train.  FDA  requested 
comment  on  whether  the  phrase 
"countrv  from  which  the  article  of  food 
was  shipped"  should  include  the 
countries  of  intermediate  destination. 

(C'omments)  Several  comments 
support  identifving  countries  of 
intermediate  destination,  noting  that  it 
would  be  desirable  to  have  this 
information  to  support  product  tracing. 
One  states  that  even  if  a  food  product 
were  merely  shipped  through  another 
country  without  further  manufacturing/ 
processing,  the  potential  for  tampering 
would  still  exist.  This  comment  is 
concerned  that,  without  information  on 
every  intermediate  countrv.  FDA  would 
lack  the  ability  to  trace  food  for 
potential  contamination  back  through 
the  distribution  chain.  Another 
comment  supports  providing  the 
countries  of  intermediate  destination.  It 
states  that,  except  in  the  case  of  sealed 
containers,  the  manufacturer  cannot 
control  manipulation  that  occurs  in 
countries  of  intermediate  destination. 

Several  comments  state  that  the 
information  required  in  a  prior  notice 
should  not  include  countries  of 
intermediate  destination.  Other 
comments  note  that:  An  imported  article 
may  pass  through  a  number  of  ports  or 
stops  in  a  variety  of  countries  and  never 
be  unloaded:  a  C  S.  importer  in  most 
cases  has  no  control  of  which  ports  or 
stops  a  carrier  may  make:  and  exporters 
cannot  guarantee  which  ports  the  ship 
will  enter  or  pass  through  on  its  wav  to 
a  L'  S.  port.  Another  comment  states  the 
information  would  not  be  necessary  for 
sealed  containers  because  alteration  or 
absence  of  a  seal  alerts  the  owner  to 
tampering,  but  it  may  be  necessarv  for 
bulk  or  unpackaged  products.  Most  of 
the  comments  that  object  conclude  that 
submission  of  additional  c:ountries  of 
intermediate  destination  would  be 
unreasonable  and  burdensome  and 
would  not  improve  the  safety  and 
security  of  the  food  supply. 

(Response)  Section  801(m)(l)  of  the 
FD&C  Act  uses  the  singular  "country" 
when  it  directs  submission  of  the 
identity  of  the  country  from  which  the 
article  is  shipped,  not  the  plural 
"countries."  Thus,  FDA  has  concluded 
that  the  te.xt  of  the  statute  dictates  that 


the  definition  be  singular.  The  interim 
final  rule  thus  retains  the  proposed 
definition  of  the  term  "country  from 
which  the  article  was  shipped." 

(Comments)  One  comment  states  that 
the  proposed  definition  of  "country 
from  which  the  article  of  food  was 
shipped"  is  clear  and  suggests  that  it  be 
maintained.  Several  commenters  suggest 
that  "country  from  which  the  article  of 
food  was  shipped"  should  be  defined  as 
the  country  from  which  the  goods  were 
"exported"  to  the  United  States  as  that 
phrase  is  used  in  the  CBP  regulations 
defining  "country  of  export." 

Other  comments  suggest  that  FDA's 
definition  failed  to  take  into  account  the 
following  considerations:  That  ocean 
and  air  carriers  routinely  use  "feeder" 
vessels/aircraft  to  move  cargo  from  the 
country  of  origin  to  a  "gateway"  for 
transfer  to  a  larger  vessel  or  aircraft  that 
will  transport  the  cargo  to  its  final 
destination:  and  that  ocean  vessels 
frequently  discharge  containers  destined 
for  the  United  States  in  Canada  where 
they  are  transferred  to  a  motor  carrier 
for  transport  to  the  United  States.  The 
comments  conclude  that  the  proposal,  if 
implemented,  would  confuse  importers 
and  require  them  to  attempt  to  obtain 
the  cargo  routing  from  master  carriers. 
They  suggest  that  FDA  require  instead 
the  reporting  of  the  last  country  in 
which  a  product  was  stored  if  that  is 
different  from  the  country  in  which  it 
was  produced  (the  country  of 
production). 

(Response)  Section  801(m)(l)  of  the 
FD&C  Act  requires  that  prior  notice 
submissions  identify  "the  country  from 
which  the  article  is  shipped."  "Countrv 
of  export"  is  not  a  term  formally  defined 
in  CBP's  regulations. 

We  acknowledge  that  food  may  pass 
through  more  than  one  country  before  it 
reaches  the  United  States.  However,  we 
do  not  believe  that  this  practice  changes 
the  definition  dictated  by  the  statutory 
language.  Several  examples  may  be 
helpful.  In  one  scenario,  a  shipper  in 
country  A  arranges  for  a  food 
manufactured  in  country  B  to  be 
transported  to  the  United  States  via 
country  C.  The  food  arrives  in  country 
C  on  an  ocean  vessel  and  is  transferred 
to  a  truck  that  brings  it  to  the  U.S.  port 
of  arrival.  In  this  first  scenario,  the 
country  from  which  the  article  is 
shipped  is  country  C. 

In  a  second  scenario,  a  shipper  in 
country  A  arranges  for  a  food 
manufactured  in  country  B  to  be 
transported  to  the  United  States  by  a 
ship  that  is  loaded  in  country  B  but 
stops  in  country  C  and  then  continues 
to  the  United  States  where  the  food  is 
discharged.  In  this  second  scenario,  the 
country  from  which  the  article  is 
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shipped  is  country  B.  In  a  third 
scenario,  if  the  food  was  transferred  to 
a  different  vessel  in  country  C,  the 
country  from  which  the  article  is 
shipped  is  country  C. 

(Interim  final  rule)  Section  1.276(b){3) 
of  the  interim  final  rule  defines 
"country  from  which  the  article  is 
shipped"  as  "the  covmtry  in  which  the 
article  of  food  is  loaded  onto  the 
conveyance  that  brings  it  to  the  United 
States."  We  changed  the  term  from 
"country  from  which  the  article  was 
shipped"  to  "country  from  which  the 
article  is  shipped"  to  accurately  reflect 
the  language  of  the  statute. 

5.  FDA  Country  of  Production  and 
Originating  Country  (§  1.276(b)(4)) 

The  proposed  rule  defined 
"originating  coimtry"  as  "the  country 
from  which  the  article  of  food 
originates,"  which  means  the  coimtry 
where  the  article  of  food  was  grown  and 
harvested,  or  if  processed,  where  the 
article  of  food  was  produced. 

(Comments)  Many  comments 
regarding  the  definition  of  "originating 
country"  suggest  that  FDA  use  the' 
"country  of  origin"  definition  used  by 
CBP,  or  the  standard  rules  of  origin  used 
by  CBP,  USDA,  and  associations  such  as 
the  WTO. 

(Response)  Section  80l(m)(l)  of  the 
FD&C  Act  requires  prior  notice 
submissions  to  FDA  identify  "the 
country  from  which  the  article 
originates." 

We  have  not  changed  the  definition  of 
"originating  country"  to  align  it  with 
"country  of  origin"  as  that  term  is 
defined  by  CBP.  CBP  defines  "country 
of  origin"  at  19  CFR  134.1(b)  as  follows: 
the  country  of  manufacture,  production,  or 
growth  of  any  article  of  foreign  origin 
entering  the  United  States.  Further  work  or 
material  added  to  an  article  in  another 
countr%'  must  effect  a  substantial 
transformation  in  order  to  render  such  other 
country  the  "country  of  origin"  within  the 
meaning  of  this  part;  however,  for  a  good  of 
a  NAFTA  country,  the  NAFTA  Marking 
Rules  will  determine  country  of  origin. 

In  rulings,  CBP  has  further  defined 
"country  of  origin"  and  substantial 
transformation  to  identify  the  coimtry  of 
growrth  of  the  main  ingredient  in  a 
processed  food  rather  than  the  country 
of  production  of  "the  article  [of  food]" 
(emphasis  added)  in  the  form  it  is  being 
imported  into  the  United  States.  For 
example,  a  CBP  ruling  identified  the 
country  of  origin  as  the  United  States 
where  beans  were  rehydrated  and 
canned  in  the  Dominican  Republic,  but 
grown  and  dried  in  the  United  States 
(Ref.  1).  For  purposes  of  the  prior  notice 
provisions  of  the  FD&C  Act,  the  "article 
of  food"  is  caimed  beans,  not  dried 


beans.  From  a  food  safety  standpoint. 
FDA  is  most  interested  in  knowing 
where  the  article  of  food  was  processed 
and  canned.  We  believe  that  it  best 
serves  the  language  and  the  purposes  of 
section  801(m)(l)  of  the  FD&C  Act  to 
define  the  term  to  focus  on  the  country 
of  production  of  the  specific  article  of 
food  that  is  being  shipped  to  the  United 
States.  To  avoid  confusion  between 
FDA's  prior  notice  requirements  and 
CBP  requirements,  the  interim  final  rule 
uses  the  term  "FDA  Country  of 
Production"  instead  of  the  term 
"originating  country"  or  "country  from 
which  the  article  originates."  "FDA 
Country  of  Production"  is  already 
familiar  to  customs  brokers  and  self- 
filers  using  ABI/ACS  interface  with 
OASIS. 

(Comments)  One  comment  suggests 
that  "EU"  (European  Union)  be 
acceptable  for  use  as  an  originating 
country. 

(Response)  FDA  disagrees.  Section 
801(m)  of  the  FD&C  Act  requires 
identification  of  "the  country  from 
which  the  article  originates"  (emphasis 
added).  Accordingly,  for  purposes  of 
this  provision,  each  sovereign  country 
must  be  identified  when  declared  as 
part  of  the  prior  notice  submission. 

(Comments)  Several  comments 
suggest  that  the  definition  of  "country  of 
origin"  for  fish  be  the  country  in  which 
the  vessel  is  flagged  or  in  which  the  fish 
was  last  processed.  Another  comment 
asks  FDA  to  use  the  definition  of 
"country  of  origin"  being  used  by 
USDA's  Agricultural  Marketing  Service 
for  fish  and  seafood. 

(Response)  We  generally  agree.  The 
proposed  rule  relied  in  part  on  USDA's 
proposed  definition  as  set  out  in  USDA 
guidance  published  in  the  Federal 
Register  on  October  11,  2002.  and  is 
based  on  the  Farm  Security  and  Rural 
hivestment  Act  of  2002  (commonly 
known  as  the  2002  Farm  Bill),  as 
amended.  As  set  out  in  §  1.276(b)(4)  of 
the  interim  final  rule,  if  an  article  of 
food  is  wild  fish  that  is  still  in  its 
natural  state  and  was  caught  or 
harvested  outside  the  waters  of  tlie 
United  States  by  a  vessel  that  is  not 
registered  in  the  United  States,  the  FDA 
Country  of  Production  is  the  country  in 
which  the  vessel  is  registered.  If  the 
article  of  food  is  made  from  wild  fish 
aboard  a  vessel,  the  FDA  Country  of 
Production  is  the  country  in  which  the 
vessel  is  registered. 

(Comments)  Several  comments 
express  concern  that  the  proposed 
definition,  "[ojriginating  country  means 
the  country  from  which  the  article  of 
food  originates,"  does  not  take  into 
consideration  the  producer,  processor, 
vessel  or  common  carrier  feeder  and 


consolidation  practices  in  which 
components  of  the  shipment  may  be 
composites  or  commingled  from  more 
than  one  country'.  One  comment  asks 
that  FDA  describe  when  the  country  of 
canning  would  be  the  originating 
country,  and  when  it  would  not.  One 
comment  suggests  that  decaffeinating  or 
blending  coffee  be  considered 
processing  and  that  decaffeinated  or 
blended  coffee  be  considered  as 
processed  food  for  the  purposes  of  prior 
notice. 

(Response)  Some  of  these  comments 
appeared  to  confuse  the  proposed 
definition  of  "country  from  which  the 
article  of  food  was  shipped"  with  the 
proposed  definition  of  "originating 
country,"  another  reason  why  we 
decided  to  use  the  term  "FDA  Country 
of  Production."  As  explained  above  in 
the  discussion  of  "the  country  from 
which  the  article  is  shipped,"  the  two 
countries  will  sometimes  be  different. 
When  determining  which  country  is  the 
FDA  Country  of  Production,  the  focus 
should  be  on  the  production  of  the 
specific  article  of  food.  For  example,  if 
the  article  of  food  is  raw,  whole, 
unpeeled  carrots,  the  FDA  Country  of 
Production  is  the  country  where  the 
carrots  were  grown  and  harvested.  If  the 
article  of  food  is  raw  peeled  and 
chopped  carrots  or  canned  carrots,  the 
FDA  Country  of  Production  is  the 
country  where  the  carrots  were  peeled 
and  chopped  or  canned.  As  a  general 
matter,  for  canned  foods,  the  FDA 
Country  of  Production  should  be  the 
countr\'  where  food  was  canned. 
Similarly,  we  consider  decaffeinated 
coffee  to  be  no  longer  in  its  natural  state 
and  the  FDA  Country  of  Production 
would  be  the  country  in  which  the 
coffee  was  decaffeinated. 

(Interim  final  rule)  Section  1.276(b)(4) 
of  the  interim  final  rule  defines  the 
"FDA  Country  of  Production  "  for  an 
article  of  food  that  is  in  its  natural  state, 
as  country  where  the  article  of  food  was 
grown,  including  harvested  or  collected 
and  readied  for  shipment  to  the  United 
States.  If  an  article  of  food  is  wild  fish, 
including  seafood,  that  was  caught  or 
harvested  outsfde  the  waters  of  the 
United  States  by  a  vessel  that  is  not 
registered  in  the  United  States,  the  FDA 
Country  of  Production  is  the  country  in 
which  the  vessel  is  registered.  For  an 
article  of  food  that  is  no  longer  in  its 
natural  state,  the  FDA  country  of 
production  is  defined  as  the  country 
where  the  article  was  made;  except  that, 
if  an  article  of  food  is  made  from  wild 
fish,  including  seafood,  aboard  a  vessel, 
the  FDA  Country  of  Production  is  the 
country  in  which  the  vessel  is 
registered.  If  an  article  of  food  that  is  no 
longer  in  its  natural  state  was  made  in 
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a  Territon',  the  FDA  Country  of 
Production  is  the  United  States. 

6.  Food  (§  1.276(b)(5)) 

The  proposed  rule  defined  "food"  as 
having  the  meaning  given  in  section 
201(f)  of  the  FD&C  Act.  The  proposed 
rule  provided  examples  of  food 
including: 

fruits,  vegetables,  fish,  dairy  products,  eggs, 
raw  agricultural  commodities  for  use  as  food 
or  components  of  food,  animal  feed, 
including  pet  food,  food  and  feed  ingredients 
and  additives,  including  substances  that 
migrate  into  food  from  food  packaging  and 
other  articles  that  contact  food.  dietar\' 
supplements  and  dietarv  ingredients:  infant 
formula,  beverages,  including  alcoholic 
beverages  and  bottled  water,  live  food 
animals  (such  as  hogs  and  elk),  bakery  goods, 
snack  foods,  candy,  and  canned  foods. 

a.  Food  packaging  and  other  food 
contact  substances 

(Comments)  We  received  several 
comments  on  the  subject  of  food  contact 
substances,  including  packaging.  The 
comments  ask  that  FDA  clarify  the 
definition  of  "food"  because  the 
proposed  rule  included  as  examples  of 
food  not  only  those  items  traditionally 
understood  as  food,  but  also  items  that 
come  into  contact  with  and  may  migrate 
into  food  during  processing  or 
packaging.  In  particular,  the  comments 
ask  that  food  packaging  and  components 
of  food  packaging,  other  food  contact 
articles  (such  as  food  processing 
equipment  and  components  of  such 
equipment,  glassware,  dishware, 
cutlery,  kitchen  appliances),  and  so- 
called  indirect  additives  (including 
those  applied  to  food  contact  surfaces) 
be  excluded  from  the  final  rule's 
definition  of  "food." 

In  support,  the  comments  contend  the 
legislative  history  of  the  prior  notice 
provisions  establish  that  Congress  did 
not  intend  to  apply  prior  notice 
requirements  to  these  substances  even 
though  they  can  be  food  within  the 
meaning  of  section  201(f)  of  the  FD&C 
Act.  In  addition,  some  point  to  language 
in  section  415  of  the  FD&C  Act  (21 
U.S.C.  350d)  relating  to  registration  and 
language  in  section  414(brof  the  FD&C 
Act  relating  to  recordkeeping  (21  U.S.C. 
350c).  Finally,  some  comments  argued 
that  an  overly  broad  definition  of  "food" 
would  dilute  the  government's 
resources,  thereby  hampering  the 
government's  opportunity  to  achieve  the 
protective  goals  of  the  Bioterrorism  Act. 

(Response)  We  expressly  included 
food  packaging  and  other  food  contact 
materials  in  the  proposed  definition, 
with  the  result  tlfiat  prior  notice  would 
have  been  required  for  food  packaging 
and  other  food  contact  materials  and 
their  components  (see  68  FR  5428  at 


5430).  The  breadth  of  the  proposed 
definition  of  "food  '  was  based  on  both 
the  statutory  definition  in  section 
201(f)(3)  of  the  FD&C  Act.  which  defines 
articles  used  as  components  of  food  as 
"food.  "  as  well  as  the  case  law 
interpreting  the  definition,  including 
\'atick  Paperboard  v   Weinberger,  525 
F.2d  1 103  (1st  Cir.  1975)  (paperboard 
containing  PCBs  intended  for  food  use 
is  adulterated  food;  US.  v  Articles  of 
food'   '   '688  Cases*   *   '  of  Pottery 
(Cathy  Rose).  370  F.  Supp.  371  (E.D.  Mi. 
1974)  (ceramic  pottery  that  leaches  lead 
is  adulterated  food). 

The  comments  on  food  contact 
substances  raise  the  question  of  what 
Congress  intended  "food"  to  mean  for 
purposes  of  prior  notice.  In  construing 
the  prior  notice  provision  of  the 
Bioterrorism  Act.  FDA  is  confronted 
with  two  questions.  First,  has  Congress 
directly  spoken  to  the  precise  question 
presented?  {"Chevron  step  one ') 
Chevron.  U.S.A..  Inc  v.  NRDC,  Inc..  467 
U.S.  837,  842  (1984).  To  find  no 
ambiguity.  Congress  must  have  clearly 
manifested  its  intention  with  respect  to 
the  particular  issue  (Y'oung  v. 
Community  Nutrition  Institute.  476  U.S. 
974.  980  (1986)).  If  Congress  has  spoken 
directly  and  plainly,  the  agency  must 
implement  Congress's  unambiguously 
expressed  intent  (Chevron.  467  US.  at 
842-843).  If  however,  the  Bioterrorism 
Act  is  silent  or  ambiguous  as  to  the 
meaning  of  "food,"  FDA  may  define 
■food"  in  a  reasonable  fashion 
["Chevron  step  two  ");  Chevron.  467  U,S. 
at  842-843;  FDA  v.  Brown  8r  Williamson 
Tobacco  Corp  .  529  U.S.  120,  132 
(2000)). 

The  agency  has  determined  that,  in 
enacting  section  801(m)  of  the  FD&C 
Act.  Congress  did  not  speak  directly  and 
precisely  to  the  meaning  of  "food   "  As 
noted,  the  FD&C  Act  has  a  definition  of 
"food"  at  section  201(f).  It  may  be  a 
reasonable  assumption  that,  when  the 
term  "food"  is  used  in  the  FD&C  Act. 
sectiim  201(f)  applies.  However, 
although  there  may  be  ""a  natural 
presumption  that  identical  words  used 
in  different  parts  of  the  same  act  are 
intended  to  have  the  same  meaning 
[citation  omitted).  *    *    *  the 
presumption  is  not  rigid  *   *   *." 
{Atlantic  Cleaners  &■  D\'ers.  Inc.  v 
286  U.S.  427,  433  (19.32);  {accord 
v.  Cleveland  Indians  Baseball  Co 
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U.S.  200,  213  (2000)).  Thus,  the  same 
word  may  be  given  different  meanings, 
even  in  the  same  statute,  if  Congress 
intended  different  interpretations  or  if 
such  different  interpretations  are 
reasonable  (at  step  2)  {Atlantic  Cleaners 
&■  Dryers.  Inc  .  supm). 

Even  before  the  Bioterrorism  Act 
amendments,  the  term  'food"  was  not 


defined  identically  throughout  the 
FD&C  Act.  For  example,  in  construing 
the  parenthetical  "(other  than  food)"  in 
section  201(g)(1)(C)  of  the  FD&C  Act,  the 
Seventh  Circuit  Court  noted  that 
Congress  meant  to  exclude  only 
"articles  used  by  people  in  the  ordinary 
way  that  most  people  use  food — 
primarily  for  taste,  aroma,  or  nutritive 
value"  and  not  all  substances  defined  as 
food  by  section  201(f)  {Nutrilab,  Inc.  v. 
Schweiker,  713  F,2d  335,  338  (7th  Cir. 
1983)),  Similarly,  section  409{'h)(6)  of 
the  FD&C  Act  defines  a  "food  contact 
substance"  as  "any  substance  intended 
for  ufe  as  a  component  of  materials  used 
in  manufacturing,  packing,  packaging, 
transporting,  or  holding  food  if  such  use 
is  not  intended  to  have  any  technical 
effect  in  such  food"  (emphasis  added). 
This  definition  makes  sense  only  if 
"food"  in  this  context  excludes 
materials  that  contact  food  because 
components  of  food  contact  materials 
are  plainly  intended  to  have  a  technical 
effect  in  such  materials. ^ 

Thus,  in  this  larger  statutory  context. 
FDA  has  evaluated  section  801(m)  of  the 
FD&C  Act  to  determine  whether  the 
meaning  of  the  word  "food"  is 
ambiguous.  In  conducting  this  Chevron 
step  one  analysis,  all  of  the  traditional 
tools  of  statutory  interpretation  are 
available  to  determine  whether  the 
language  Congress  used  is  ambiguous 
{Pharmaceutical  Research  &■ 
Manufacturers  of  America  v.  Thompson, 
251  F.  3d  219.  224  (D.C.  Cir.  2001)), 
Beginning  with  the  language  of  the 
statute,  in  section  801(m)  of  the  FD&C 
Act.  "food"  is  used  to  describe  which 
subset  of  FDA-regulated  articles  are 
subject  to  prior  notice: 

In  the  case  of  an  article  of  food  that  is  being 
imported  or  offered  for  import  into  the 
United  States,  the  Secretary,  after 
consultation  with  the  Secretary  of  the 
Treasury,  shall  by  regulation  require,  for  the 
purpose  of  enabling  such  article  to  be 
inspected  at  ports  of  entry  into  the  United 
States,  the  submission  to  the  Secretary  of  a 
notice  *    ♦    •  (emphasis  added). 

The  Bioterrorism  Act  is  silent  as  to  the 
meaning  of  "food."  Congress  did  not 
specify'  whether  it  intended  the 
definition  in  section  201(f)  of  the  FD&C 
Act  to  apply,  one  of  the  other 


•^  FDA's  loiig-strfriiiuig  interprRtation  of  the  FD&C 
.A(  Is  definition  of  c:olor  ndditive.  section  201|t).  is 
dii  addilKjnal  example  of  where  "food"  is  used 
more  narrowly  ttian  as  defined  in  section  201(fl.  A 
color  additive  is  defined  in  section  201  It)  of  the 
FD&C  Acl  as  a  substance  that  "when  applied  to  a 
food  ■    •    *  is  capable  *    *    '  of  imparting  color 
thereto'    *    *"  "The  ageiitv's  food  additive 
regulations  distinguish  between  color  additives  and 
"colorants,    ttie  latter  heing  used  to  imparl  color  to 
a  food-contatt  mnterial  (21  CFR  178.3297(a):  see 
also  21  CFR  70  :i(f))  Thus,  ■food"  as  it  appears  in 
the  statutory  definition  of  color  additive, 
necessarily  excludes  food  contact  materials. 
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possibilities  noted  above,  or  another 
meaning.  Where,  as  here,  the  statutory 
language  on  its  face  does  not  clearly 
establish  Congress's  intent,  it  is 
appropriate  to  consider  not  only  the 
particular  statutory  language  at  issue, 
but  also  the  language  and  design  of  the 
statute  as  a  whole  [Martini  v.  Federal 
i\at'l  Mortgage  Association,  178  F.  3d 
1336,  1345  (D.C.  Cir.  1999),  citing  K 
Mart  Corp.  v.  Cartier,  Inc.,  486  U.S.  281 
(1988)).  Indeed,  the  analysis  should  not 
be  confined  to  the  specific  provision  in 
isolation,  because  the  meaning  or 
ambiguity  of  a  term  may  be  evident  only 
when  considered  in  a  larger  context 
(FDA  V.  Brown  &■  Williamson  Tobacco 
Corp.,  supra  at  132  (2000)). 

Consistent  with  this  instruction,  FDA 
has  considered  other  parts  of  the 
Bioterrorism  Act  in  assessing  whether 
the  meaning  of  "food"  in  section  801(m) 
of  the  FD&C  Act  ambiguous.  In 
particular,  FDA  has  considered  the 
language  of  section  415  of  the  FD&C 
Act.  The  Bioterrorism  Act's  registration 
provision  is  one  piece  of  several  enacted 
by  Congress  to  enhance  the  safety  of  the 
U.S.  food  supply.  Registration  is 
designed  to  work  in  concert  with  prior 
notice.  This  is  reflected  in  the 
Bioterrorism  Act's  amendment  of 
section  801  of  the  FD&C  Act  to  provide 
that  food  from  an  uruegistered  foreign 
facility  be  held  at  the  port  when 
imported  or  offered  for  import  (section 
801(1)  of  the  FD&C  Act).  The 
information  provided  by  registration 
will  allow  FDA  to  cross-check  prior 
notice  submissions  against  registration 
data  to  confirm  the  identity  of 
manufacturers  and  others  who  are 
required  to  register.  Furthermore,  the 
information  provided  by  prior  notice 
submissions  can  serve  as  a  cross-check 
as  to  whether  firms  are  registered  as 
required  and  have  been  providing  the 
necessary  updates. 

As  explained  in  the  preamble  to  the 
interim  final  registration  rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  has  concluded  that  the 
meaning  of  the  term  "food"  in  section 
415  of  the  FD&C  Act  is  ambiguous.  First, 
the  use,  in  section  415(a)(1)  of  the  FD&C 
Act,  of  the  phrase  "for  consumption" 
after  the  word  "food"  creates  an 
ambiguity  because  it  could  be  read  to 
suggest  that  "food"  within  the  context 
of  the  section  415  registration 
requirement  only  refers  to  food  that  is 
ordinarily  thought  of  as  "consumed." 
By  modifying  the  term  "food,"  Congress 
apparently  intended  to  limit  the  term 
"food"  to  something  less  than  the  broad 
definition  in  section  201(f)  of  the  FD&C 
Act.  In  addition,  in  section  415(b)(1)  of 
the  FD&C  Act,  whpn  defining  "facility" 
for  purposes  of  section  415,  Congress 


expressly  exempted  "farms;  restaurants: 
other  retail  food  establishments; 
nonprofit  food  establishments  in  which 
food  is  prepared  for  or  served  directly 
to  the  consumer  *   *   *.  "  These 
exemptions  do  not  make  clear  whether 
Congress  intended  them  to  cover  only 
food  that  is  ordinarily  eaten  at  some 
point  by  consumers  primarily  for  taste, 
aroma,  or  nutritive  value  or  whether,  for 
example,  a  retail  food  establishment 
could  include  retailers  of  food  contact 
materials,  such  as  retail  cookware 
stores. 

The  legislative  history  of  section  415 
of  the  FD&C  Act  also  supports  the 
conclusion  that  Congress  did  not  speak 
directly  to  the  meaning  of  "food"  in  that 
Bioterrorism  Act  provision.  Such 
history  is  appropriately  consulted  at 
Chevron  step  one  [Atherton  v.  FDIC,  519 
U.S.  213,  228-29  (1997)).  In  particular, 
the  Conf.  Rept.  to  H.R.  3448,  which 
became  the  Bioterrorism  Act,  explains 
what  Congress  intended  by  "retail  food 
establishments,"  which  is  used  to  create 
an  exemption  from  registration. 

The  Managers  intend  that,  for  the  purposes 
of  this  section,  the  term  'retail  food 
establishments'  includes  establishments  that 
store,  prepare,  package,  serve,  or  otherwise 
provide  articles  of  food  directly  to  the  retail 
consumer  for  human  consumption,  such  as 
grocery  stores,  convenience  stores,  cafeterias, 
lunch  rooms,  food  stands,  saloons,  taverns, 
bars,  lounges,  catering  or  vending  facilities, 
or  other  similar  establishments  that  provide 
food  directly  to  a  retail  consumer. 
(H.  Conf.  Rept.  No.  481,  107th  Cong.,  2d 
Sess.,  133  (2002)).  Similarly,  the  Conf. 
Rept.  notes  that  the  term  "non-profit 
food  establishments"  includes  not-for- 
profit  establishments  in  which  food  is 
prepared  for,  or  served  directly  to  the 
consumer,  such  as  food  banks,  soup 
kitchens,  homebound  food  delivery 
services,  or  other  similar  charitable 
organizations  that  provide  food  or  meals 
for  human  consumption"  [Id.  at  133- 
34).  Notably,  the  examples  provided  by 
Congress  for  both  ty-pes  of  exempt  food 
establishments  are  not  those  that 
generally  sell  or  distribute  food  contact 
materials.  Accordingly,  the  legislative 
history  of  section  415  of  the  FD&C  Act 
creates  additional  ambiguity  as  to  the 
meaning  of  "food." 

This  ambiguity  in  the  word  "food"  is 
further  underscored  by  the  legislative 
history  of  section  801  (m)  of  the  FD&C 
Act.  For  example,  the  Conf.  Rept.  states 
that  the  prior  notice  provision  is  to  be 
construed  not  to  apply  to  "packaging 
materials  if,  at  the  time  of  importation, 
such  materials  will  not  be  used  for  or  in 
contact  with  food  *   *   *"  (see  H.  Conf. 
Rept.  No.  481,  107th  Cong.,  2d  Sess., 
136  (2002)).  This  statement  implies  that 
Congress  was  not  relying  on  the 


definition  of  food  in  section  201(f)  of  the 
FD&C  Act.  Fur  example,  the  statement 
could  be  read  to  mean  that  the  term 
"food"  does  not  include  packaging  or 
other  materials  that  contact  food. 

Having  concluded  that  the  meaning  of 
•food"  in  section  801  (m)  of  the  FD&C 
Act  is  ambiguous,  FDA  has  considered 
how  to  define  the  term  to  achieve  a 
'permissible  construction"  of  the  prior 
notice  provision  (Chevron,  USA.  Inc.  v. 
NRDC,  Inc..  supm  at  843).  In  conducting 
this  Chevron  step  two  analysis,  the 
agency  has  considered  the  same 
information  evaluated  at  step  one  of  the 
analysis  (Bell  Atlantic  Telephone  Co.  v. 
FCC,  131  F.  3d  1044,  1049  (D.C.  Cir. 
1997);  Chevron  U.S.A..  Inc.  v.  FERC,  193 
F.  Supp.  2d  54,  68  (D.D.C.  2002)).  FDA 
has  determined  that  it  is  permissible,  for 
purposes  of  the  prior  notice  provision, 
to  exclude  food  contact  materials  from 
the  definition  of  "food." 

Restricting  "food"  to  substances  other 
than  food  contact  materials  is  consistent 
with  the  legislative  history  of  the  prior 
notice  provision  relating  to  food 
packaging  and  other  food  contact 
substances.  In  addition,  it  is  consistent 
with  the  "food  for  consumption" 
language  in  section  415(a)(1)  (FD&C  Act) 
of  the  registration  provision.  That  is, 
foods  that  are  "consumed"  are  generally 
those  eaten  for  their  taste,  aroma,  or 
nutritive  value.  In  addition,  excluding 
food  contact  materials  from  "food"  in 
this  regulation  is  consistent  with  the 
exemptions  in  section  415(b)(1)  of  the 
FD&C  Act,  as  well  as  the  legislative 
history  of  section  415. 

As  discussed  in  the  following 
paragraphs  in  responses  to  other 
comments,  FDA  has  also  interpreted 
"food"  for  purposes  of  section  801  (m)  of 
the  FD&C  Act  to  exclude  pesticides  as 
that  term  is  defined  under  7  U.S.C. 
136(u).  Accordingly,  FDA  has 
determined  that  a  reasonable 
interpretation  of  "food"  for  purposes  of 
section  801  (m)  of  the  FD&C  Act  is  as 
follows  and  has  revised  §  1.276(b)(5)  of 
this  interim  final  rule  to  provide: 

Food  has  the  meaning  given  in  section 
201(f)  of  the  act.  except  for  purposes  of  this 
subpart,  it  does  not  include  food  contact 
substances  as  defined  in  section  409(h)(6)  of 
the  act  (21  U.S.C.  348(h)(6));  or  pesticides  as 
defined  in  7  U.S.C.  136(u).  Examples  of  'ood 
include  fruits,  vegetables,  fish  (including 
seafood),  dairy  products,  eggs,  raw 
agricultural  commodities  for  use  as  food  or 
as  components  of  food,  anim     feed 
(including  pet  food),  food  a:     feed 
ingredients,  food  and  feed  additives.  dietar\- 
supplements  and  dietary  ingredients    nfant 
formula,  beverages  (includinp  alcohol ic- 
beverages  and  bottled  water)  iive  food 
animals,  bakery  goods,  snack  foods,  candy, 
and  canned  foods. 
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Importantly.  FDA  still  con.siders  food 
packaging  and  other  food  contact 
substances  to  be  "food"  within  the 
meaning  of  set:tion  201(0  nf  thf  FD&C 
Ai  t  when  thev.  or  their  (  nniponents. 
migrate  into  other  food.  Therefore,  these 
items  are  still  "food"  for  purposes  of  the 
other  provi-«ions  nf  section  801  of  the 
FDStt^  Act  (with  tho  ••.xceptioii  of  section 
HOliJ).  which  shares  the  same  definition 
of  food  as  section  801(m)).  Accordingly, 
although  not  subject  to  the  section 
ft01(iTij  of  the  FDSiC.  .\ct  requirement  of 
prior  notice,  food  packaging  mateiials 
and  other  food  contact  substances  will 
remain,  as  they  haye  been,  subject  to 
determinations  of  admissibility  under 
section  801(a)  of  the  FD&C  Act. 

b.  Food  processino  aids.  (Comments) 
One  comment  argues  that  food 
processing  aids  and  "indire<;t  food 
additiyes"  should  not  be  considered 
food  for  purposes  of  section  801{m)  of 
the  FD&C  Act.  According  to  the 
commenter.  these  substances  resemble 
food  contact  substances,  which 
Omgress.  as  eyidenced  by  the  prior 
notice  legislative  history  of  food  contact 
substances,  did  not  expect  FDA  to 
subject  to  prior  notice. 

(Response)  Whether  a  food  processing 
aid  or  "indirect  additiye"  is  subject  to 
prior  notice  depends  upon  whether 
such  a  substance  is  "food"  under  this 
rule.  As  noted,  for  purposes  of  the 
interim  final  rule,  "food"  excludes 
"food  contact  substances"  as  defined  at 
section  409(h)(6)  of  the  FD&C  Act. 
Among  other  things,  unlike  food 
proc:essing  aids  and  "indirect 
additiyes."  "food  contact  substances" 
are  not    intended  to  haye  any  technical 
effect  in  foijd,"  section  4091(h)(t>)  of  the 
FD&C  Act.  In  addition,  "food"  excludes 
pesticides  as  defined  at  7  U.S.C.  136(u). 
Thus,  if  the  substance  is  not  a  pesticide 
and  IS  intended  to  haye  a  technical 
effect  in  the  food  being  processed,  the 
substance  is  not  exempt  from  the 
definition  of  "food"  under  <?  1.276(b)(5) 
in  the  interim  final  rule.  This  is  a 
reasonable  result  in  that  such  processing 
aids  are  intentionally  and  directly 
added  to  "traditional"  foods. 
c.  Antimicrobial  pesticides. 
(Comments)  (Jne  comment  expresses 
concern  about  including  antimicrobial 
pesticides  within  the  scope  of  this 
regulation.  The  comment  states  that 
pesticides  are  imported  pursuant  to  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  not  the  FD&C 
Act.  and  are  subject  to  Enyironmental 
Protection  Agency  (EPA)  approval 
before  they  are  admitted  to  the  United 
States.  The  comment  asks  that  FDA 
clarifv-  that  this  regulation  is  not 
applicable  to  antimicrobial  pesticides 
with  FDA  and/or  EPA  approved  food 


contact  uses.  The  comment  states  that 
including  antimicrobial  pesticides 
within  the  siope  of  this  regulation 
would  impose  unnecessary  burdens  on 
antimicrobial  pesticide  registrants, 
without  enhancing  the  protection  of  thi^ 
fond  supply. 

(Response)  As  discussed  previously, 
the  meaning  of  "food"  in  section  801(in) 
of  the  FD&C  Act  is  ambiguous. 
Therefore.  FDA  may  define  "food"  in  a 
reasonable  manner.  FDA  believes  that 
excluding  pesticides  from  the  definition 
of  food  is  reasonable.  Pesticides, 
including  those  used  in  or  on  food  for 
human  or  animal  use.  are 
comprehensively  regulated  by  the 
Federal  C.overnment.  Coder  FIFRA.  7 
U.S.C].  136  et  Sf'(]  .  all  pesticides  (both 
food  and  nonfood  use)  are  registered 
with  EPA.  As  part  of  the  registration 
process,  establishments  in  which 
pesticides  are  produced  must  register 
with  EPA  (40  CFR  167.3  and  167.20).  As 
part  of  the  importation  process,  prior 
notice  of  pesticide  shipments  must  be 
provided  to  EPA  (19  CFR  12.112). 

Importantly,  the  Federal  regulatory 
scheme  for  pesticides  was  substantially 
revised  in  1996  by  the  Food  Quality 
Protection  Act  (FQPA)  (Pub.  L.  104- 
1 70).  and  EPAs  authority  over 
pesticides  was  consolidated  and 
expanded.  As  a  result  of  FQFV\. 
pesticides  and  their  residues  are  subject 
to  substantial  and  comprehensive 
regulation  by  EPA.  Where  another 
Federal  agency  has  the  types  of  specific 
and  comprehensive  authority  described 
previously  to  legulate  the  safety  of  a 
substance.  FDA  believes  that  it  is 
appropriate  to  interpret  "food"  in 
section  801  (ml  of  the  FD&C;  Act  as  not 
including  that  substance.  Accordingly. 
FDA  has  revised  the  definition  of 
"food"  in  Ji  1.276(b)(5)  to  exclude 
pesticides  as  defined  by  FIFRA. 
d.  Chemicals  (Comments)  One 
comment  seeks  clarification  as  to 
whether  chemicals  are  considered 
"food."  The  comment  expects  that 
chemicals  intended  for  human 
consumption  will  likely  be  included  in 
the  requirements  for  prior  notice. 

(Response)  We  are  not  sure  exactly 
what  substances  or  products  the 
comment  refers  to;  "chemicals"  is  a  very 
broad  term.  Unless  axcluded  because 
they  are  food  contact  substances  or 
pesticides,  chemicals  that  are  "u.sed  for 
food  or  drink"  or  are  "used  for 
components  of  any  such  articles"  are 
"food"  under  section  201(f)  of  the  FD&C 
Act  and  the  definition  in  the  interim 
final  rule  (§  1.276(b)(5)).  If  the  substance 
is  used  in  some  applications  that  make 
the  substance  "food"  and  some  that  do 
not.  the  principles  applicable  to  further 


processing  and  multi-use  substances,  set 
out  in  the  following  paragraphs,  apply. 

e.  Live  animals.  (Comments)  Tw'o 
comments  address  inclusion  of  live 
animals.  One  comment  urges  FDA  to 
exempt  live  food  animals  from  this 
regulation,  as  it  will  have  far-reaching 
impacts  on  all  Canadian  farmers  who 
export  live  food  animals  to  the  United 
States.  The  other  comment  asks  for 
clarification  as  to  how  prior  notice 
applies  to  live  food  animals  imported 
for  further  processing,  such  as  finishing. 

(Response)  As  discussed  previously, 
the  meaning  of  "food"  in  section  801  (m) 
of  the  FD&C  Act  is  ambiguous. 
Therefore.  FDA  may  define  "food"  in  a 
reasonable  manner.  FDA  believes  that  it 
is  reasonable  to  interpret  "food"  in 
section  801  (m)  of  the  FD&C  Act  to 
include  live  animals.  Such  inclusion  is 
consistent  with  the  explicit  reference  to 
animals  in  the  statutory  standard, 
".serious  adverse  health  consequences  or 
death  to  humans  or  animals"  in  section 
801  (m)(2)(B)(ii)  of  the  FD&C  Act— the 
provision  that  relates  to  FDA  review  of 
prior  notices  submitted  for  food  refused 
for  lack  of  adequate  prior  notice.  In 
addition,  it  is  consistent  with  the 
legislative  history  of  section  801(m)  of 
the  FD&C  Act  that  refers  only  to  the 
exclusion  of  food  contact  substances. 
Moreover,  the  products  of  live  food 
animals  are  an  integral  part  of  the  food 
consumed  in  the  United  States,  and 
thus,  it  is  logical  to  protect  the  raw 
materials  [i.e..  the  live  animals)  by 
including  them  under  the  Bioterrorism 
Act's  safeguards.  Finally,  the  inclusion 
of  live  animals  in  the  definition  of 
"food"  is  consistent  with  the  reasonable 
interpretation  of  the  registration 
provision,  section  415  of  the  FD&C  Act. 
Accordingly,  the  interim  final  rule's 
definition  of  "food"  includes  live  food 
animals.  Defining  "food"  to  include  live 
animals  is  also  consistent  with  the  case 
law  interpreting  the  term  "food"  in  the 
broader  context  of  the  FD&C  Act.  See 
United  States  v.  Tuente  Livestock.  888 
F.  Supp.  1416  (S.D.  Ohio.  1995). 

f.  Articles  for  further  processing  or 
capable  of  multiple  uses.  (Comments) 
Some  comments  ask  that  FDA  clarify 
that  the  definition  of  "food"  does  not 
include  substances  that  are  not  edible, 
but  may  be  further  processed  to  be 
rendered  edible,  for  example,  crude 
vegetable  oils,  crude  petroleum,  and 
minerals  such  as  phosphates  which  may 
be  refined  and  processed  into  food 
ingredients  such  as  glycerin  and 
phosphoric  acid.  The  comments  state 
that  where  bulk  commodities  have 
potential  food  and  nonfood  uses,  there 
should  be  an  exemption  from  import 
notification  where  these  commodities 
have  not  been  sufficiently  refined  to  be 
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directly  used  as  food  ingredients 
without  further  processing  or  refining. 

Another  comment  notes  that  gelatin  is 
used  for  food,  pharmaceutical,  and 
technical  applications  and  seeks 
assistance  with  establishing  a  labeling 
protocol  to  distinguish  between  edible 
gelatin,  pharmaceutical  gelatin,  and 
technical  gelatin.  Some  comments  state 
FDA  should  require  prior  notice  only  for 
food  intended  for  consumption  and  ask 
FDA  to  specif}'  the  articles  that  would 
be  considered  "food."  The  comments 
also  state  that  some  imports  have  both 
food  and  nonfood  uses  and  that  prior 
notice  should  only  be  required  for 
imports  that  will  be  used  as  a  food.  In 
addition,  one  comment  strongly  urges 
FDA  to  remove  indirect  food  contact 
colors  (i.e.,  material  used  to  color  food 
contact  material)  from  the  requirements 
of  prior  notice.  The  comment  indicates 
that  food  contact  colors  are  often 
prepared  in  bulk  and  then  shipped  to 
companies  that  can  use  these  pigments 
in  both  food  and  nonfood  applications. 
The  process  of  manufacturing  color 
pigments  could  be  many  steps  removed 
from  the  process  of  actually  using  these 
products  in  food  packaging.  Therefore, 
the  decision  to  use  the  product  in  food 
may  not  be  made  until  after  the  pigment 
has  entered  commerce. 

(Response)  For  purposes  of  the 
interim  final  rule,  "food"  has  the 
definition  in  section  201(f)  of  the  FD&C 
Act  except  that  "food  contact 
substances"  as  defined  at  section 
409(h)(6)  of  the  FD&C  Act  and 
"pesticides"  as  defined  at  7  U.S.C. 
136(u)  are  excluded  from  "food."  Under 
section  201(f)  of  the  FD&C  Act,  "food" 
means  'articles  used  for  food  or  drink" 
(section  201(f)(1))  and  articles  "used  for 
components  of  any  such  article" 
(section  201(f)(3)).  The  determination  of 
whether  a  substance  is  "food"  is  not  a 
question  of  intended  use  [Nutrilab  v. 
Schweiker,  713  F.2d.  335,  337  (7th  Cir. 
1983);  U.S.  v.  52  Drums  Maple  Syrup, 
110  F.2d  914.  915  (2d  Cir.  1940);  U.S. 
V.  Technical  Egg  Products,  171  F.Supp. 
326,  328  (N.D.  Ga,  1959)).  Courts 
interpreting  the  "food"  definition  in  the 
FD&C  Act  have  held  that  articles  at  both 
ends  of  the  food  continuum  are  "food" 
for  purposes  of  the  FD&C  Act  {U.S.  v. 
O.F.  Bayer  &  Co.,  188  F.2d  555  (2d.  Cir. 
1951);  U.S.  V.  Tuente  Livestock,  888  F. 
Supp.  1416  (S.D.  Ohio,  1995)  (live 
animals  for  food  use  are  "food"  under 
the  FD&C  Act);  U.S.  v.  Technical  Egg 
Products,  supra,  171  F.Supp.  at  328 
(rotten  eggs  are  "food")).  Thus,  FDA 
believes  that  an  item  may  be  food  even 
if  the  food  is  not  yet  in  the  form  in 
which  it  will  be  used  for  food.  FDA  will 
consider  a  product  as  one  that  will  be 
used  for  food  if  any  of  the  persons 


involved  in  importing  or  offering  the 
product  for  import  (e.g..  submitter, 
transmitter,  manufacturer,  grower, 
shipper,  importer,  owner,  or  ultimate 
consignee)  reasonably  believes  that  the 
substance  is  reasonably  expected  to  be 
directed  to  a  food  use. 

If  the  substance  can  be  used  in  some 
applications  that  make  the  substance 
"food"  and  some  that  do  not,  the  same 
principles  apply.  With  respect  to  gelatin 
and  other  substances  that  may  exist  in 
multiple  grades,  including  food  grade, 
FDA  will  consider  an  article  one  that 
will  be  used  for  food  if  any  of  the 
persons  involved  in  importing  or 
offering  the  product  for  import  [e.g.. 
submitter,  transmitter,  manufacturer, 
grower,  shipper,  importer,  owner,  or 
ultimate  consignee)  reasonably  believes 
that  the  substance  is  reasonably 
expected  to  be  directed  to  a  food  use. 

Finally,  as  set  forth  previously,  the 
interim  final  rule  excludes  food  contact 
substances  ft-om  the  definition  of 
"food."  Thus,  when  substances  to  color 
food  contact  substances  or  their 
components  are  imported,  they  are  not 
subject  to  prior  notice.  However,  colors 
used  in  such  substances  are  still  subject 
to  regulation  as  food  under  section 
201(0  of  the  FD&C  Act  for  purposes  of 
other  provisions  of  the  FD&C  Act. 

(Interim  final  rule)  In  the  interim  final 
rule  (§  1.276(b)(5)).  "food"  has  the 
meaning  given  in  section  201(f)  of  the 
FD&C  Act,  except  for  purposes  of  this 
rule,  it  does  not  include  "food  contact 
substances"  as  defined  in  section 
409(h)(6)  of  the  act  (21  U.S.C.  348(h)(6)) 
or  "pesticides"  as  defined  in  7  U.S.C. 
136(u).  Examples  of  food  include  fruits, 
vegetables,  fish  (including  seafood), 
dairy  products,  eggs,  raw  agricultural 
commodities  for  use  as  food  or  as 
components  of  food,  animal  feed 
(including  pet  food),  food  and  feed 
ingredients,  food  and  feed  additives, 
dietary  supplements  and  dietary 
ingredients,  infant  formula,  beverages 
(including  alcoholic  beverages  and 
bottled  water),  live  food  animals,  bakery 
goods,  snack  foods,  candy,  and  canned 
foods. 

7.  Grower  (§  1.276(b)(6)) 

Although  the  statute  and  proposed 
rule  used  the  term  grower,  the  proposed 
rule  did  not  define  the  term.  However, 
FDA  solicited  comments  on  whether  the 
term  "grower"  includes  a  harvester  or 
collector  of  wild  products,  e.g..  some 
fish  and  botanicals. 

(Commerits)  A  comment  states  that 
although  harvesters  or  collectors  of  wild 
botanicals  do  not  grow  botanicals  and 
should  be  differentiated  from  growers 
for  certain  purposes,  these  can  be 
included  in  the  term  "grower" 


consistent  with  the  congressional  intent 
in  §  307  of  the  Bioterrorism  Act  to 
identif\'  the  direct  source  of  the 
agricultural  raw  commodity. 

(Response  and  interim  final  rule)  FDA 
agrees.  Accordingly,  we  have  defined 
"grower"  to  mean  a  person  who  engages 
in  growing  and  har\'esting  or  collecting 
crops  (including  botanicals),  raising 
animals  (including  fish,  which  includes 
seafood),  or  both. 

8.  International  Mail  (§  1.276(b)(6)) 

Although  the  proposed  rule  applied  to 
food  imported  or  offered  for  import  by 
mail,  see,  e.g..  68  FR  5436,  the  proposed 
rule  did  not  define  "international  mail." 

(Comments)  There  were  no  comments 
received  concerning  any  definition  of 
"international  mail." 

(Response  and  interim  final  rule)  The 
interim  final  rule  imposes  slightly 
different  requirements  relating  to  prior 
notice  for  food  arriving  by  international 
mail.  Thus,  FDA  determined  that  a 
definition  of  "international  mail"  would 
be  helpful.  The  interim  final  rule 
defines  "international  mail"  to  mean 
"foreign  national  mail  ser\'ices."  It  also 
expressly  excludes  express  carriers, 
express  consignment  operators,  or  other 
private  delivery  services  from  this 
definition. 

9.  No  Longer  In  Its  Natural  State 
(§  1.276(b)(8)) 

Section  801(m)(l)  of  the  FD&C  Act 
requires  that  the  identity  of  the 
manufacturer  be  submitted  as  part  of  a 
prior  notice.  However,  the  proposed 
rule  did  not  define  "manufacturer"  or 
address  what  constituted  the  product  of 
a  manufacturer  versus  the  product  of  a 
grower. 

(Comments)  Comments  raised 
questions  concerning  when  a 
manufacturer  must  be  identified  for  an 
article  of  food. 

(Response)  These  comments  are 
discussed  under  the  heading  "What 
Information  Must  be  in  a  Prior  Notice." 
However,  as  a  result  of  the  comments, 
we  determined  that  a  definition  of  when 
food  would  be  "no  longer  in  its  natural 
state"  would  be  helpful  to  clarify  when 
the  identitv  of  a  manufacturer  versus  the 
identity  of  a  grower  must  be  provided  in 
a  prior  notice. 

(Interim  final  rule)  The  interim  final 
rule  (§  1.276(b)(8)).  defines  the  term  "no 
longer  in  its  natural  state"  to  mean  that 
an  article  of  food  has  been  made  from 
one  or  more  ingredients  or  synthesized, 
prepared,  treated,  modified,  or 
manipulated.  Examples  of  activities  that 
render  food  no  longer  in  its  natural  state 
are  cutting,  peeling,  trimming,  washing, 
waxing,  eviscerating,  rendering, 
cooking,  baking,  freezing,  cooling. 
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pasteurizing,  homogenizing,  mixing, 
formulating,  bottling,  milling,  grinding, 
extracting  juice,  distilling,  labeling,  or 
packaging.  However,  crops  that  have 
been  cleaned  ifg  .  dusted,  washed). 
trimmed,  or  cooled  attendant  to  harvest 
or  collection  or  treated  against  pests, 
waxed,  or  polished  are  still  in  their 
natural  state  for  purposes  of  the  prior 
notice  interim  final  rule  Likewise, 
whole  fish  headed,  eviscerated,  or 
frozen  attendant  to  harvest  are  still  in 
their  natural  state  for  purposes  of  the 
prior  notice  interim  final  rule. 

10.  Port  of  Arrival  (§  1.276(b)(9)J  and 
Port  of  Entry  (§1.276(b)(10)) 

The  proposed  rule  defined   "port  of 
entrv"  as  "the  water,  air.  or  land  port  at 
which  the  article  of  food  is  imported  or 
offered  for  import  into  the  United 
States.  1  e..  the  port  where  food  first 
arrives  in  the  United  States." 

(Comments)  Many  comments  suggest 
harmonizing  with,  or  adopting,  the  C.BP 
definition  for  "port  of  entrv  "  In  the 
opinion  of  two  comments,  the  C.BP 
definition  is  consistent  with 
congressional  intent  and  the  FDA 
departure  from  the  CBP  definition  is 
unsupported.  Many  of  these  comments 
state  the  two  definitions  would  cause 
confusion  in  the  import  community  and 
could  delay  proper  prior  notice.  Other 
comments  suggest  changing  the  FDA 
definition  of  "port  of  entry"  to  the  "port 
of  arrival."  Another  comment  suggests 
defining  "port  of  entr>  "  as  the  entering 
point  of  a  countn,  where  the 
merchandise  is  checked  bv  official 
authorities.  Two  comments  state  that 
defining  "port  of  entrv"  as  the  port  of 
arrival  would  change  business  practices 
by  essentially  sttjpping  the  use  of  CBP 
"in-transit"  (/  p  .  IT)  entries  under  bond 
to  inland  ports 

(Response)  Section  801(m)(2)(A)  of 
the  FD&C  Act  states  that  FDA's 
implementing  regulations  must  require 
that  the  notice  "be  provided  bv  a 
specified  period  of  time  in  advance  of 
importation  of  the  article  involved 
*    *    *."  The  stated  purpose  of  section 
801(m}(l)  is  "enabling  (articles  of  food) 
to  be  inspected  at  ports  of  entrv  into  the 
United  States  *    *    *.' Moreover,  the 
overall  purpose  of  the  Bioterrorism  Act 
is  "(tjo  improve  the  abilitv  of  the  United 
States  to  prevent,  prepare  for.  and 
respond  to  bioterrorism  and  other 
public  health  emergencies."  (Pub.  L. 
107-188.)  The  ability  to  e.xamine  or.  if 
necessary,  hold  a  suspect  article  of  food 
when  it  first  arrives  at  a  port  of  entrv  in 
the  United  States,  rather  than  later  at  the 
port  where  CBP  will  process  the  entrv, 
will  most  effectively  serve  this  overall 
purpose.  Thus,  to  ensure  that  there  is 
clarity  that  prior  notice  must  be 


provided  in  advance  of  arrival,  we  are 
defining  the  term  "port  of  arrival"  as  the 
water,  air.  or  land  port  at  which  the 
article  of  food  is  importftd  or  offered  for 
import  into  the  United  States,  i.e.,  the 
port  where  the  article  of  food  first 
arrives  in  the  United  States. 

In  addition,  we  are  adopting  the  CBP 
definition  of  "port  of  entrv"  to  allow 
flexihilitv  when  designating  where 
refused  merchandise  will  be  held.  The 
CBP  "Port  of  entry"  definition  states: 

The  terms  "port"  and  "port  of  entry" 
refer  to  any  place  designated  bv 
Executive  order  of  the  President,  bv 
order  of  the  Secretarv  of  the  Treasury. 
or  by  Act  of  Congress,  at  which  a 
Customs  offic:er  is  authorized  to  accept 
entries  of  merchandise  to  collect  duties, 
and  to  enforce  the  various  provisions  of 
the  ('ustoms  and  navigation  laws.  The 
terms    port"  and  "port  of  entrv" 
incorporate  the  geographical  area  under 
the  jurisdiction  of  a  port  director.  (The 
C'ustoms  ports  in  the  Virgin  Islands, 
although  under  the  jurisdiction  of  the 
Secretarv  of  the  Treasury,  have  their 
own  Customs  laws  (48  U.S.C.  1406(i)). 
These  ports,  therefore,  are  outside  the 
Customs  territory  of  the  United  Sti.tes 
and  the  ports  thereof  are  not  "port  of 
entrv"  within  the  meaning  of  these 
regulations)  (iqCFR  101.1) 

This  flexibility  will  ensure  that  food 
that  has  been  refused  may  mcjve  to  the 
port  of  destination  where,  for  example 
the  consumption  or  warehouse  entry' 
will  be  filed,  unless  directed  by  CBP  or 
FDA.  Cenerallv,  we  do  not  intend  to 
hold  shi{)inents  at  the  border  unless  our 
assessment  of  the  situation  leads  us  to 
believe  it  is  warranted.  (\g..  the  food 
may  present  a  serious  risk  to  public 
health  or  that  the  prior  notice  violation 
is  egregious.  We  intend  to  implement 
prior  notice,  both  in  terms  of 
determining  what  warrants  a  refusal  in 
the  first  place,  and  in  terms  of 
determining  whi(  h  shipments  may 
move  to  the  port  of  destination,  in  a 
risk-based  wav. 

(Comments)  Other  comments  state  rail 
transportation  would  be  especially 
affected  l)et:ause  inbound  trains  often 
are  not  required  to  stop  at  the  U.S. 
border  but  proceed  to  inland  terminals. 

(Response)  As  explained  latter,  rail 
shipments  that  have  been  refused 
admission  per  section  801(m)(l)  of  the 
FD&C  Act  are  considered  to  have  the 
status  of  general  order  merchandise.  In 
manv  cases,  it  will  be  operationally 
difficult  to  stop  an  entire  train  because 
an  article  of  food  on  it  has  been  refused 
admission  because  of  inadequate  prior 
notice   Under  ("BP  regulation,  general 
order  merchandise  may  be  stored  by  the 
carrier  or  as  the  CBP  port  director  may 
direct  (see  19  CFK  123.10(f))   Moreover, 


in  situations  involving  shipments  bv 
rail,  FDA  and  CBP  have  the  discretion    • 
to  allow  the  movement  of  the  cargo  from 
the  border  crossing  to  the  nearest  point 
where  it  can  be  safely  and  securely  held. 
We  intend,  whenever  possible,  to 
examine  articles  of  food  arriving  bv  rail 
at  the  appropriate  examination  site 
closest  to  the  border.  However,  if  the 
shipment  might  pose  an  immediate 
danger  to  public  health  and  safetv,  an 
article  of  food  arriving  by  train  may  be 
held  at  the  border  pending  resolution  of 
the  situation. 

(Interim  final  rule)  The  interim  final 
rule.  §  1.276(b)(9)  defines  "port  of 
arrival"  as  "the  water,  air,  or  land  port 
at  which  the  article  of  food  is  imported 
or  offered  for  import  into  the  United 
States,  i.e..  the  port  where  the  article  of 
food  first  arrives  in  the  United  States," 
(§  1.276(b)f9)).  This  port  may  be 
different  from  the  port  where 
consumption  or  warehouse  entry  or  FTZ 
admission  documentation  is  presented 
to  CBP.  The  interim  final  rule 
(§  1.285(b)(10))  also  defines  port  of  entry 
as  follows: 

11.  Registration  Number  (§  1.276(b)(ll)) 

Although  the  term  appears  in  several 
places  in  the  proposed  rule,  the  term 
"registration  number"  was  not  defined. 

(Comments)  No  comments  addressed 
the  definition  or  meaning  of 
"registration  number." 

(Response)  To  clarify  that  the  term 
refers  to  registration  of  food  facilities, 
the  interim  final  rule  defines 
"registration  number"  as  the  registration 
number  assigned  by  FDA  under  section 
415  of  the  FD&C  Act  and  21  CFR  part 
1,  subpart  H,  §  1.276(b)(ll).  Specific 
comments  addressing  when  a 
registration  number  is  required  and 
other  aspects  of  providing  registration 
numbers  as  information  submitted  in 
prior  notice  are  addressed  later  in  this 
preamble — see  "What  Information  Must 
be  in  a  Prior  Notice?'. 

12.  Shipper  (§1.276(b)(12)) 

Section  801(m){l)  of  the  FD&C  Act 
requires  that  the  "shipper  of  the  article" 
be  provided  in  a  prior  notice 
submission.  The  proposed  rule  included 
the  shipper  as  required  information  in  a 
prior  notice,  but  did  not  define  the  term 
"shipper." 

(Comments)  FDA  received  no 
comments  concerning  the  meaning  of 
this  term. 

(Response)  In  the  proposed  rule,  we 
described  the  "shipper"  as  'the  person 
who  arranges  for  a  shipment  to  get  to  its 
first  destination  in  the  United  States 
*   *   *.  The  shipper  is  usually  a  foreign 
firm  that  is  located  or  maintains  an 
address  in  the  country  from  which  the 
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article  was  shipped."  (68  PR  5437). 
However,  in  drafting  the  interim  final 
rule,  we  have  realized  that  this 
description  was  not  written  in  a  way 
that  was  useful  in  identifying  the 
shipper  in  the  case  of  food  imported  by 
international  mail.  Accordingly,  we 
have  revised  the  description  of  the 
"shipper"  and  included  it  in  the 
definittons  to  make  it  easier  to  find. 

The  definition  is  based  on  the 
description  of  "shipper"  used  by  CBP  in 
their  proposed  rule,  "Required  Advance 
Electronic  Presentation  of  Cargo 
Information,"  published  in  the  Federal 
Register  on  July  23,  2003  (68  FR  43574 
at  43577),  which  is  similar  to,  but 
clearer  than,  the  description  we  used  in 
the  preamble  to  the  proposed  prior 
notice  rule. 

(Interim  final  rule)  The  interim  final 
rule  (§  1.276(b)(12)).  defines  "shipper" 
as  "the  ovsmer  or  exportet  of  the  article 
of  food  who  consigns  and  ships  the 
article  from  a  foreign  country  or  the 
person  who  sends  an  article  of  food  by 
international  mail  to  the  United  States." 

13.  United  States  (§  1.267(b)(13)) 

Although  the  term  appears  in  several 
places  in  section  801(m)  of  the  FD&C 
Act  itself,  the  proposed  rule  did  not 
contain  a  definition  of  "United  States." 

(Comments)  A  comment  seeks 
clarification  whether  the  prior  notice 
regulation  applies  to  food  imported  into 
Guam,  the  U.S.  Virgin  Islands,  the 
Northern  Mariana  Islands,  and  other 
U.S.  Territories. 

(Response)  This  comment  raises  the 
question  of  what  the  term  "United 
States"  means  for  purposes  of  section 
801  (m)  of  the  FD&C  Act.  In  construing 
the  prior  notice  provision  of  the 
Bioterrorism  Act,  FDA  is  confronted 
with  two  questions.  First,  has  Congress 
directly  spoken  to  the  precise  question 
presented?  ["Chevron  step  one") 
(Chevron,  U.S.A.,  Inc.  v.  NRDC.  Inc.. 
467  U.S.  837,  842  (1984)).  To  find  no 
ambiguity.  Congress  must  have  clearly 
manifested  its  intention  with  respect  to 
the  particular  issue  [Young  v. 
Community  Nutrition  Institute,  476  U.S. 
974,  980  (1986)).  If  Congress  has  spoken 
directly  and  plainly,  the  agency  must 
implement  Congress's  unambiguously 
expressed  intent  [Chevron,  467  U.S.  at 
842-843).  If,  however,  the  Bioterrorism 
Act  is  silent  or  ambiguous  as  to  the 
meaning  of  "United  States,"  FDA  may 
define  "United  States"  in  a  reasonable 
fashion  ["Chevron  step  two");  [Chevron, 
467  U.S.  at  842-843;  FDA  v.  Brown  &■ 
Williamson  Tobacco  Corp.,  529  U.S. 
120,  132  (2000)).  The  agency  has 
determined  that,  in  enacting  section 
801(m)  of  the  FD&C  Act,  Congress  did 


not  speak  directly  and  precisely  to  the 
meaning  of  "United  States." 

The  IT3&C  Act  does  apply  to  Guam, 
the  U.S.  Virgin  Islands,  the  Northern 
Mariana  Islands,  and  other  U.S. 
Territories.  Section  201(a)(1)  of  the 
FD&C  Act  (21  U.S.C.  321  (a)(1))  defines 
the  term  "State"  to  mean  any  State  or 
Territory  of  the  United  States,  the 
District  of  Columbia,  and  the 
Conunonwealth  of  Puerto  Rico.  The 
term  "Territory"  is  defined  to  mean  any 
Territory  or  possession  of  the  United 
States,  including  the  District  of 
Colmnbia,  and  excluding  the 
Commonwealth  of  Puerto  Rico  and  the 
Canal  Zone,  section  201(a)(2)  of  the 
FD&C  Act  (21  U.S.C.  321(a)(2)). 
However,  the  terms  "State"  and 
"Territory"  are  not  used  in  section 
801(m)  of  the  FD&C  Act.^  Instead, 
section  801  (m)  of  the  FD&C  Act  deals 
with  "articles  imported  or  offered  for 
import  into  the  United  States,"  (section 
801(m)(l)). 

The  term  "United  States"  is  not 
defined  in  the  FD&C  Act's  general 
definitions  in  section  201.  Nor  is  it 
defined  in  section  801(m)  of  the  FD&C 
Act.  It  is  defined  for  purposes  of  section 
702(a)  of  the  FD&C  Act  (21  U.S.C. 
372(a)),  which  provides: 

In  the  case  of  a  food  packed  in  the 
Commonwealth  of  Puerto  Rico  or  a  Territory 
[FDA]  shall  attempt  to  make  inspection  of 
such  food  at  the  First  point  of  entry  within 
the  United  States  *   *   *.  For  the  purposes  of 
this  subsection,  the  term  'United  States' 
means  the  States  and  the  District  of 
Columbia. 

This  definition  in  section  702(b)  seems 
to  imply  that,  in  other  places  in  the 
FD&C  Act,  the  term  "United  States" 
would  include  all  Territories.  However, 
in  section  801(m)  of  the  FD&C  Act.  the 
term  "United  States"  appears  as  part  of 
the  phrase  "for  purposes  of  enabling 
inspection  of  such  [food)  articles  at  the 
ports  of  entry  into  the  United  States" 
(emphasis  added).  As  defined  by  CBP, 
"port  of  entry"  means  ports  within  the 
part  of  the  United  States  that  has  been 
denominated  as  the  "Customs  territory 
of  the  United  States."  (19  CFR  101.1  and 
101.3).  Notably,  though,  the  Territories 
are  not  considered  part  of  the  Customs 
territory  of  the  United  States.  CBP 
defines  "Customs  territory  of  the  United 


3The  terms  "State"  and  "Territory"  are  key  to  the 
FD&C  Act's  definition  of  "interstate  commerce.  " 
which  is,  in  turn,  key  to  many  of  the  FD&C  Act's 
general  inspection  and  enforcement  provisions,  see, 
e.g..  sections  301,  304,  and  704  (21  U.S.C  331,  334, 
and  374).  However,  while  articles  that  "are 
imported  or  offered  for  import  into  the  United 
States,"  section  801(m)(l)  of  the  FD&C  Act,  are  in 
"interstate  commerce,"  see,  e.g..  VS.  v.  2.998  Cases 
'  "  *  First  Phoenix  Group.  Ltd.  64  F.3d  984  15th 
Cir.  1995).  the  term  "interstate  commerce'  does  not 
appear  in  section  801(m). 


States"  to  "included  only  the  States,  the 
District  of  Columbia,  and  Puerto  Rico." 
(19  CFR  101.1). 

Because  of  this  reference  to  "the  ports 
of  entry  into  the  United  States."  FDA 
has  concluded  that  the  term  "United 
States"  is  best  interpreted  in  section 
801(m)  of  the  FD&C  Act  to  be  the 
Customs  territory  of  the  United  States 
and  include  only  the  50  States,  the 
District  of  Coliunbia.  and  Puerto  Rico, 
but  not  the  U.S.  Territories  and 
possessions.  Defining  the  "United 
States"  to  be  the  Customs  territory  of  the 
United  States  will  maximize  FDA's 
ability  to  coordinate  prior  notice  with 
the  CBP  entry  process,  as  CBP  entry  is 
made  for  articles  fromthe  Territories 
when  they  arrive  in  the  Customs 
territory  of  the  United  States.  Thus, 
section  801  (m)  of  the  FD&C  Act  does  not 
apply  to  articles  of  food  imported  or 
offered  for  import  into  Guam,  the  U.S. 
Virgin  Islands,  the  Northern  Mariana 
Islands,  and  other  U.S.  Territories; 
section  801  (m)  does  apply,  however, 
when  articles  of  food  are  imported  or 
offered  for  import  from  the  "Territories 
into  the  United  States  as  defined  by 
§  1.276(b)(ll)  of  the  interim  final  rule. 

(Interim  final  rule)  The  interim  final 
rule  (§  1.276(b)(13)).  defines  "United 
States"  to  mean  the  Customs  territory  of 
the  United  States,  i.e..  the  50  States,  the 
District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico,  but  not 
any  other  part  of  the  United  States. 

14.  You(§1.276(b)(14)) 

The  proposed  rule  defined  "you," 
based  on  who  was  authorized  to  submit 
prior  notice,  as  "the  purchaser  or 
importer  of  an  article  of  food  who 
resides  or  maintains  a  place  of  business 
in  the  United  States,  or  an  agent  who 
resides  or  maintains  a  place  of  business 
in  the  United  States  acting  on  the  behalf 
of  the  U.S.  purchaser  or  importer  or  the 
arriving  carrier  *   *   *  '  or,  if  known,  the 
in-bond  carrier. 

(Comments)  No  comments  were 
received  concerning  the  definition  of 
"you."  However,  comments  were 
received  about  who  may  submit  prior 
notice, 

(Response)  Discussion  of  those 
comments  and  our  responses  are  foimd 
in  the  section  "Who  is  Authorized  to 
Submit  Prior  Notice?"  FDA  decided, 
based  on  revisions  to  who  may  submit 
prior  notice,  to  revise  the  definition  of 
"you."  The  interim  final  rule  clarifies 
that  "you"  means  the  persons  [i.e.. 
individuals  and  firms)  submitting  or 
transmitting  the  prior  notice.  The 
submitter  is  responsible  for  the  prior 
notice.  The  persons  who  send  the  prior 
notice  are  transmitters.  If  the  submitter 
sends  the  prior  notice,  he  or  she  is  both 
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the  submitter  and  transmitter  FDA 
notes  that  all  messages  sent  via  the  P^D-A 
PN  System  Interface  will  be  sent  to  the 
transmitter,  if  prior  notice  is  submitted 
via  ABI/ACS.  all  messaging  goes  to  the 
customs  broker  or  self-filer  via  ABI/ 
ACS. 

(Interim  final  rule)  The  interim  final 
rule  (^  1  276(b)(14)).  defines  "you"  as 
the  person  submitting  the  prior  notice 
(the  "submitter")  or  the  person 
transmitting  prior  notice  information  on 
behalf  of  the  submitter  (the 
"transmitter"). 

l.j  Summary  of  the  Interim  Final  Rule 

The  interim  final  rule  defines  the 
following  terms: 

•  The  act. 

•  Calendar  dav: 

•  Country  from  which  the  article 
originates: 

•  Country  from  which  the  article  is 
shipped; 

•  FDA  Country  of  Produrtinn; 

•  Food; 

•  Grower; 

•  International  mail; 

•  No  Longer  in  Its  Natural  State; 

•  Port  of  arrival; 

•  Port  of  entry; 

•  Registration  Number; 

•  Shipper: 

•  United  States;  and 

•  You 

D.   "iVhat  Is  the  Scope  of  This  Subparf" 
(Section  1.277  Proposed  as  §  1.2761 

FDA  proposed  that  the  prior  notice 
requirements  applv  to  food  for  humans 
and  other  animals  that  is  imported  nr 
offered  for  import  into  the  United 
States.  The  proposed  rule  specified  that 
this  included  food  that  is  imported  or 
offered  for  import  into  L;  S.  FTZs,  for 
consumption,  storage,  immediate  export 
from  the  port  of  entry,  trarxsshipment 
through  the  United  States  to  another 
country,  or  import  for  export.  The 
proposed  rule  said  that  pri(jr  notice  did 
not  apply  to  food  earned  bv  an 
individual  in  that  individuals  personal 
baggage  for  that  individual's  personal 
use.  meat  food  products,  poultry 
products,  and  egg  products  that  are 
subject  to  the  exclusive  jurisdiction  of 
USDA. 

(Comments)  Some  c  omments  state 
that  the  prior  notice  requirements 
should  not  apply  to  food  that  is  brought 
across  the  I'.S  border  but  not  for 
consumption  in  the  United  States.  In 
particular,  the  comments  focus  on  food 
exported  from  the  port  of  arrival,  food 
imported  for  transshipment  and  export 
from  another  port,  and  food  imported 
for  further  processing  and  export.  The 
comments  argue  that  Congress  did  not 
envision  that  the  prior  notice 


requirements  would  cause  importers  to 
give  notice  of  food  not  for  consumption 
within  the  United  States  and  that  notice 
of  such  food  would  not  give  FDA  anv 
useful  or  actionable  information.  One 
comment  states  that  the  Bioterrorism 
Act  repeatedly  refers  to  "offered  for 
import  into  the  United  States"  and 
(  one  hides,  based  on  this  phrase,  that 
prior  notice  should  applv  onlv  to  food 
for  consumption  by  the  citizens  of  the 
United  States.  One  comment  points  to 
statutory  language  that  .stipulates  "for 
human  and  animal  consumption." 
Based  on  this  language,  the  comment 
argues  that  FDA  would  exceed  its 
statutorv  authoritv  bv  requiring  prior 
notice  for  shipments  not  intended  for 
consumption  within  the  United  States. 
Another  comment  states  that  prior 
notice  should  not  apply  to  food  of  U.S. 
origin,  especiallv  if  it  was  simpiv 
transshipped  through  another  country 
then  "re-imported"  into  the  United 
States. 

(Response)  These  comments  on  scope 
raise  the  question  of  what  Congress 
intended  the  phrase  "imported  or 
offered  for  import  into  the  United 
States"  to  mean  for  purposes  of  section 
801(m)  of  the  FD&C  Act.  In  construing 
the  prior  notice  provision  of  the 
Bioterrorism  Act.  FDA  is  confronted 
with  two  (juestions.  First,  has  Ciongress 
directly  spoken  to  the  precise  question 
presented?  ("Chevron  step  one"). 
[Chevron.  U.S.A..  Inc.  v.  NRDC.  Inc.. 
467  U.S.  837.  842  (1984)).  To  find  no 
amhiguitv.  (^ingress  must  have  clearlv 
manifested  its  intention  with  respect  to 
the  particular  issue  (  Young  v. 
Communitv  \'utrition  Institute.  47B  U.S. 
974,  980  (198r)))   If  C;ongress  has  spoken 
direc:tly  and  plainly,  the  agencv  must 
implement  Congress's  unambiguously 
expressed  intent  ((Chevron.  4fi7  l.'.S.  at 
842-843).  If.  however,  the  Bioterrorism 
.^ct  is  silent  or  ambiguous  as  to  the 
meaning  of  "imported  or  offered  for 
import  into  the  LInited  States."  F'DA 
may  interpret  the  phrase  in  a  reasonable 
fashion  ["(Chevron  step  two");  (Chevron. 
467  U.S.  at  842-843:  FDA  v.  Brown  &■ 
Williamson  Tobacco  Corp..  529  U.S. 
120.  132  (2000)) 

The  agency  has  determined  that,  in 
enacting  section  801(mj  of  the  FD&C 
Act,  Congress  did  not  speak  directlv  and 
precisely  to  the  meaning  of  "imported 
nr  offered  for  import  into  the  L'nited 
States."  For  the  reasons  in  the  following 
paragraphs.  FDA  has  determined  that. 
for  purposes  of  section  801(in)  (jf  the 
FD&C  Act.  the  phrase  "imported  or 
offered  for  import  into  the  United 
States"  can  reasonably  be  interpreted  to 
applv  to  articles  that  are  brought  into 
the  Uniteti  States  for  consumption  in 
the  United  States,  for  transshipment 


through  the  United  States  and  export  to 
another  country,  for  further  processing 
in  the  United  States  and  export,  and 
articles  of  U.S.  origin  that  are  "re- 
imported"  back  into  the  United  States. 
We  have  also  determined  that  the 
phrase  "imported  or  offered  for  import 
into  the  United  States"  can  reasonably 
be  interpreted  to  exclude  articles  that 
are  brought  to  the  United  States  for  the 
purpose  of  being  exported  without  ever 
leaving  the  port  of  arrival  until  export. 
Neither  the  Bioterrorism  Act  nor  the 
FD&C  Act  defines  this  phrase. 
Moreover,  courts  that  have  considered 
the  meaning  of  "import"  or  similar 
terms  in  other  statutes  have  not  always 
arrived  at  the  same  conclusions: 
Sometimes  "import"  means  simply  to 
bring  in,  but  other  times  "import" 
means  to  bring  in  with  the  intent  to 
unlade  or  enter  [Procter  &■  Gamble 
Manufacturing  Co.  v.  U.S.,  19  C.C.P.A. 
415.  422  (C.C.P.A.  1932)  (to  import 
"may  mean  to  bring  goods  within  the 
jurisdictional  limits  of  the  country 
*   *   *;  or  it  may  mean  the  time  when  it 
is  withdrawn  from  the  warehouse  and 
enters  the  commerce  of  the  country"); 
compare,  e.g.,  Canton  R.  Co.  v.  Rogan, 
340  U.S.  511,  514-15  (1951)  ("to  import 
means  to  bring  into  the  country"); 
Brown  v.  Maryland.  25  U.S.  419,  426, 
437-38  (1827)  ("What,  then,  are 
imports'?  The  lexicon  informs  us,  they 
are  'things  imported.'  If  we  appeal  to 
usage  for  the  meaning  of  the  word,  we 
shall  receive  the  same  answer.  They  are 
the  articles  themselves  which  are 
brought  into  the  country.")  with  United 
States  v.  Watches.  Watch  Parts, 
Calculators  &■  Misc.  Parts,  692  F.  Supp. 
1317.  1321  (S.D.  Fla.  1988);  United 
States  V.  Commodities  Export  Co.,  14 
C.I.T.  166.  169-70  (Ct.  Int'l  Trade  1990) 
("once  goods  are  within  the 
jurisdictional  limits  of  the  United  States 
with  the  intent  to  discharge,  they  are 
imports  under  this  definition");  United 
States  V.  Boshell.  14  U.S.  Cust.  App. 
273.  275-77  (Ct.  Cust.  App.  1922)  ("The 
common  ordinary  meaning  of  the  word 
import'  is  to  bring  in.  Imported 
merchandise  is  merchandise  that  has 
been  brought  within  the  limits  of  a  port 
of  entry  from  a  foreign  country  with 
intention  to  unlade,  and  the  word 
importation'  as  used  in  tariff  statutes, 
unless  otherwise  limited,  means 
merchandise  to  which  that  condition  or 
status  has  attached")). 

in  considering  what  is  a  reasonable 
interpretation,  we  considered  the 
language  and  purpose  of  section  801  (m) 
of  the  FD&C  Act,  a.';  well  as  the  other 
provisions  of  the  Bioterrorism  Act  and 
section  801  of  the  FD&C  Act.  Section 
801(m)(l)  of  the  FD&C  Act  states,  "In 
the  case  of  an  article  of  food  that  is 
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being  imported  or  offered  for  import 
into  the  United  States,  the  Secretary 
*   *  *  shall  by  regulation  require  *  *  * 
the  submission  to  the  Secretary  of  a 
notice  *   *   *."  FDA  notes  that  Congress 
did  not  explicitly  limit  this  provision  to 
articles  of  food  that  are  intended  for 
consumption  in  the  United  States. 
However,  such  limiting  language  does 
appear  in  section  415  of  the  FD&C  Act, 
which  requires  certain  food  facilities  to 
register  with  the  agency.  This  shows 
that  when  Congress  crafted  the 
Bioterrorism  Act,  it  knew  how  to 
impose  the  limitation  sought  by  the 
comments.  But  neither  section  801{m)  of 
the  FD&C  Act  nor  its  legislative  history 
contains  language  suggesting  this 
limitation. 

The  purpose  of  the  Bioterrorism  Act 
is  "to  improve  the  ability  of  the  United 
States  to  prevent,  prepare  for,  and 
respond  to  bioterrorism  and  other 
public  health  emergencies."  The  prior 
notice  provision  furthers  this  goal  by 
enhancing  the  agency's  ability  to  inspect 
imported  food  upon  arrival  in  the 
United  States.  Excluding  from  prior 
notice  food  that  is  brought  into  the 
United  States  for  transshipment  or 
further  processing,  rather  than 
consumption,  would  run  counter  to  the 
purpose  of  the  Bioterrorism  Act. 
Articles  entered  at  the  port  or  arrival 
under  T&E  entries  with  the  stated  intent 
to  transship  and  export  may  be  diverted 
for  consumption  in  the  United  States 
and  thus  remain  here  rather  than  leave 
from  another  port.  Some  of  this 
diversion  is  legitimate;  under  CBP 
regulations,  importers  may  change  their 
minds  and  file  a  superseding 
consumption  entr>'.  hi  addition, 
unscrupulous  importers  may  file  a  T&E 
entry  instead  of  a  consumption  entry  to 
avoid  paying  duties  on  foods  for 
consumption  in  the  United  States. 
Unscrupulous  importers  may  also  file  a 
T&E  entry  instead  of  a  consumption 
entry  to  try  to  avoid  FDA  review  of  their 
merchandise:  generally,  FDA  does  not 
receive  any  notice  of  these  kinds  of 
entries  from  CBP  because  these  entries 
are  not  filed  through  ABI/ACS. 

If  we  were  to  interpret  "imported  or 
offered  for  import"  to  exclude  those 
entries,  we  could  be  creating  a 
significant  potential  gap  in  section 
801  (m)  of  the  FD&C  Act's  coverage.  An 
importer  could  simply  bring  in  an 
article  of  food  under  a  T&E  entry 
without  giving  prior  notice  and  then,  as 
allowed  by  CBP  regulations,  file  a 
consumption  or  other  entry.  Thus,  this 
exclusion  would  create  a  loophole  that 
could  be  exploited  by  those  who  want 
to  avoid  giving  prior  notice,  even  for 
articles  of  food  that  are  for  consumption 
in  the  United  States.  Given  the  stated 


purposes  of  the  Bioterrorism  Act  and  of 
section  801  (m)  of  the  FD&C  Act,  FDA 
has  concluded  that  it  is  reasonable  to 
interpret  "imported  or  offered  for 
import  into  the  United  States"  to 
include  articles  of  food  entered  for 
transshipment  and  exportation. 

Section  801(a)  of  the  FD&C  Act  sets 
out  the  basic  admissibility  procedure 
and  standards  for  foods,  drugs,  devices, 
and  cosmetics,  "which  are  being 
imported  or  offered  for  import  into  the 
United  States."  As  with  section  801  (m) 
of  the  FD&C  Act,  nothing  in  section 
801  (a]  limits  its  requirements  just  to 
articles  that  are  intended  for 
consumption  in  the  United  States. 
Indeed,  section  801(d)(3)  of  the  FD&C 
Act  exempts  from  section  801(a)'s 
admissibility  standards  certain  drugs, 
devices,  food  additives,  color  additives, 
and  dietary  supplements  if  these  items 
are  intended  at  the  time  of 
"importation"  for  further  processing  or 
incorporation  into  a  product  that  will  be 
exported.  This  exemption  is  only 
necessary  if  the  phrase  "imported  or 
offered  for  import"  in  section  801(a) 
includes  the  bringing  into  the  country  of 
some  types  of  goods  that  are  for 
processing  but  not  consumption  in  the 
United  States.  Thus,  in  the  context  of 
section  801(a)  of  the  FD&C  Act, 
"imported  or  offered  for  import  into  the 
United  States"  applies  to  more  than 
food  intended  for  consumption  in  the 
United  States.  Finally,  section  801(d)(1) 
of  the  FD&C  Act,  which  limits  the 
circumstances  under  which  U.S. -made 
drugs  can  be  imported  back  into  the 
United  States,  makes  it  clear  that  the 
phrase  "imported  or  offered  for  import" 
in  section  801(a)  applies  to  items  made 
in  the  United  States,  exported,  and  then 
"re-imported." 

In  light  of  the  text  of  section  801(m) 
of  the  FD&C  Act,  its  purpose,  and  these 
other  provisions  in  section  801 ,  we 
believe  it  is  reasonable  that  this  interim 
final  rule  applies  to  food  that  is  brought 
into  the  United  States  for 
"consumption"  (immediate  or 
otherwise)  in  the  United  States,  for 
transshipment  through  the  United  States 
and  export,  or  for  further  processing  in 
the  United  States  and  export  (often 
referred  to  as  "import  for  export"),  and 
to  food  that  is  "re-imported."  In 
addition,  FDA  has  concluded  in  this 
interim  final  rule  that  there  are 
compelling  policy  reasons  for  adopting 
this  reasonable  definition  of 
"imported,"  "offered  for  import,"  and 
"importation." 

However,  when  it  comes  to  articles 
that  are  imported  then  exported  directly 
from  their  port  of  arrival,  we  have 
concluded  that  it  is  reasonable  to 
interpret  the  term  "imported  or  offered 


for  import"  to  exclude  them  from  the 
prior  notice  requirements. 

Food  that  is  brought  to  a  U.S.  port  but 
is  then  directly  exported  from  that  port 
of  arrival  is  entered  under  a  CBP  IE 
entry  and  subject  to  the  limitations  of  an 
IE  bond.  In  essence,  this  food  may  not 
leave  the  port  of  arrival  until  export. 
These  imports  are  thus  subject  to  almost 
identical  restrictions  as  food  that  is 
refused  under  section  801(m)(l)  of  the 
FD&C  Act — foods  that  are  imported 
under  an  IE  entiy  may  not  leave  the  port 
of  arrival  unless  exported.  Given  that 
controls  afready  exist  to  ensure  that 
these  articles  are  not  released  from  the 
port  of  arrival,  FDA  believes  that  it  is 
reasonable  to  interpret  801  (m)  as 
excluding  these  imports  from  section 
801(m)  of  the  FD&C  Act's  prior  notice 
requirements. 

.  (Comments)  One  comment  asks  that 
other  products  covered  by  USDA 
programs  (such  as  products  included  in 
"CFR(Q37)")  be  exempt  from  prior 
notice  in  the  same  manner  as  foods 
under  the  .exclusive  jurisdiction  of 
USDA. 

(Response)  The  comment  did  not 
provide  more  detail  concerning  what 
program  is  referred  to  by  "CFR(Q37)." 
As  set  out  in  section  80i(m)(b)(3)(B)  of 
the  FD&C  Act,  the  interim  final  rule 
provides  that  meat  food  products, 
poultry  products,  and  egg  products  that 
are  subject  to  the  exclusive  jurisdiction 
of  the  USDA  under  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  601  et  seq.). 
the  Poultry  Products  Inspection  Act  (21 
U.S.C.  451  et  seq.),  or  the  Egg  Products 
Inspection  Act  (21  U.S.C.  1031  et  seq.) 
are  not  subject  to  FDA's  prior  notice 
requirements.  With  regard  to  other 
USDA  programs,  section  315  of  the 
Bioterrorism  Act  states  that  no  part  of 
Title  III  should  be  construed  to  alter  the 
jurisdiction  between  USDA  and  FDA. 
Notably,  under  current  practice,  FDA 
may  have  jurisdiction  over  an  imported 
food  under  the  FD&C  Act  and  USDA 
may  have  jurisdiction  over  an  imported 
food  under  one  or  more  statutes  that  it 
administers,  or  the  two  agencies  may 
have  joint  jurisdiction  over  an  imported 
food.  Under  its  section  315,  the 
Bioterrorism  Act  does  not  change  this 
structure.  Accordingly,  only  imported 
food  that  is  regulated  exclusively  by 
USDA  is  exempt  frc  m  prior  notice. 

hi  addition,  we  believe  that  the  statute 
requires  prior  notice  to  be  submitted  to 
FDA.  As  described  elsewhere  in  greater 
detail,  we  are  working  with  CBP  to 
modify  our  existing  ABI/ACS  and 
OASIS  systems  to  permit  additional 
data  sharing  to  satisfy  prior  notice. 
Although  it  is  theoretically  possible  for 
FDA  to  obtain  information  from 
agencies  other  than  CBP,  the  stringent 
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timeframes  for  issuing  this  interim  final 
rule  do  not  provide  FDA  adequate  time 
to  reconcile  tfie  different  information 
required  or  to  work  with  the  other 
agencies  to  have  them  amend  their 
existing  requirements  to  capture  all  the 
information  FDA  needs.  Merely 
obtaining  existing  information  about  the 
food  from  other  agencies  would  not 
guarantee  that  FDA  has  the  information 
required  by  section  801  (m)  of  the  FD&(' 
Act's  prior  notice  requirements  because 
there  is  wide  variation  in  the  purposes 
and  information  required  hv  other 
government  programs  We  would  also 
need  to  work  with  other  agencies  to 
ensure  the  confidentialitv  of  nonpublic 
prior  notice  information  under  relevant 
information  disclosure  laws,  e.g..  21 
CFR  20.85  (Federal),  20.88  (State),  and 
20.89  (foreign).  Because  a  purpose  of 
providing  prior  notice  to  FDA  is  to 
assist  FD.-\  in  responding  to  bioterrorism 
incidents  or  other  food-related 
emergencies.  FD.-\  must  have  the 
required  information  readilv  accessible 
If  FDA  has  to  cf)ordinate  with  other 
agencies  or  governments  to  obtain  from 
them  the  information  necessary  to 
respond  tf)  such  an  emergency,  FDA 
mav  be  pre\ented  from  responding  to 
the  emergency  in  a  timely  manner. 
FDA  notes  that  it  is  dedicated  to 
increasing  information-sharing 
capabilities  with  other  agenc;ies  even 
after  this  interim  rule  is  in  effect,  and 
we  will  continue  to  work  with  other 
government  agencies  to  further 
streamline  the  prior  notice  process, 
consistent  with  r)ur  statutory 
obligations. 

(Comments)  Several  comments 
suggest  that  exclusion  for  baggage  in  the 
proposed  rule  should  b<'  broadened  in 
the  final  rule  to  include  all  food  in 
baggage,  even  food  that  is  not  for  the 
traveler's  personal  use.  For  example, 
one  comment  reasons  that  samples 
carried  in  the  baggage  of  company 
representatives  (or  sent  unaccompanied) 
generally  do  not  enter  commercial  trade. 

(Response)  FDA  disagrees.  Except  as 
already  provided  for.  ^ection  8Ul(m|  of 
the  FD&C  ArA  does  not  authorize  an 
exclusion  from  prior  notice  for  all  food 
imported  or  offered  for  import  into  the 
I  nited  States  in  baggage.  In  the 
preamble  to  the  proposed  rule,  we 
explained  that  the  information  that 
section  80 l(m)(l)  of  the  FD&C  .^ct 
requires  in  a  prior  notice,  in  (.onjunction 
with  the  purpose  of  the  provision. 
demonstrates  that  Congress  did  not 
intend  prior  notice  to  apply  to  food  that 
travelers  bring  into  the  l.'nited  States  in 
their  personal  baggage  for  personal  use 
(i.e..  consumption  by  themselves,  family 
or  friends,  not  for  sale  or  other 
distribution).  We  reasoned  that  when 


travelers  bring  food  back  from  their 
travels  in  their  personal  baggage  for 
their  own  use,  we  do  not  believe  that 
congress  intended  for  us  to  c:haracterize 
suc:h  travelers  as  "shippers"  for 
purposes  of  section  801  (m)  of  the  FD&C 
Act. 

When  food  is  not  being  carried  by  or 
otherwise  accompanying  an  individual 
for  his  or  her  personal  use.  there  is  a 
"shipper  " — the  person  or  entity  on 
whose  behalf  the  traveler  is  bringing  in 
the  tood.  Thus,  by  its  terms,  section 
HOl(m)  of  the  FD&C  Act  requires  that 
food  carried  by  or  otherwise 
accompanying  an  individual  arriving  in 
the  United  States  that  is  not  for  personal 
use  be  subject  to  prior  notice.  In 
addition,  were  we  to  adopt  such  an 
exemption,  it  would  create  a  potentially 
significant  loophole,  which  could  defeat 
the  purpose  of  prior  notice.  Fin 
example,  travelers  coming  from  Latin 
America  sometimes  carrv  local  soft 
cheeses  for  sale  in  the  United  States 
(Kef   IB).  In  fact,  these  travelers  often 
are  not  staving  in  the  United  States  for 
aiu'  period  of  tinie.  but  are  merely 
transporting  chee.se  to  sell  in  the  United 
States  in  their  luggage  or  baggage.  These 
cheeses  htive  been  tested  by  FDA  and 
found  positive  for  listeria,  salmonella, 
and  other  pathogens  associated  with 
raw  milk  and  insanitary  conditions. 
Consumption  of  suc:h  contaminated 
cheese  has  been  associated  with 
illnesses  and  deaths.  Another  example 
is  travelers  arriving  bv  iUitomobile  who 
carry  cases  of  .shellfish  from  unapproved 
foreign  growing  locations.  These 
shellfish  may  be  contaminated  with  a 
variety  of  illness-causing  [lathogens 
ini  hiding  vibrio  i  holerae  or  .Norwalk 
virus  These  shelliish  are  often  not 
destined  for  personal  consumption  but 
for  sale  direc:tlv  to  the  public  or  for 
consumption  bv  the  (uiblic  at 
restaurants   Finally,  trade  samples  are 
imported  or  offered  for  import  to 
generate  sales,  which  is  a  commercial, 
not  personal,  use  Thus,  there  is  a 
'shipper"  when  these  samples  are 
brought  to  the  United  States. 

FDA  notes  that  it  is  changing  the 
proposed  rule  by  removing  the  term 
"baggage"  and  referring  instead  to  food 
carried  bv  or  otherwise  accompanying 
an  individual.  This  change  clarifies  that 
the  ex(  lusion  applies  to  food  that  might 
not  be  rt'garded  as  "baggage"  but. 
nonetheless,  accompanies  the  traveler. 
For  example,  food  in  the  trunk  of  a  car 
is  not  in  baggage,  but  it  ac:companies  the 
driver  and  any  passengers. 

(Ciornments)  Comments  ask  that  any 
food  imported  for  personal  u.se  which 
arrives  in  the  c  ountrv  by  common 
carrier  (e.g..  express  carrier,  truck, 
plane)  should  be  treated  the  same  as 


food  imported  for  personal  use  and 
carried  with  a  traveler. 

(Response)  FDA  disagrees.  Section 
801  (m)  of  the  FD&C  Act  does  not 
authorize  a  broad  exclusion  from  prior 
notice  for  all  food  imported  or  offered 
for  import  for  personal  use.  In  the 
preamble  to  the  proposed  rule,  we 
explained  that  the  information  that 
section  801(m)(l)  of  the  FD&C  Act 
requires  in  a  prior  notice,  in  conjunction 
witti  the  purpose  of  the  provision, 
demonstrates  that  Congress  did  not 
intend  prior  notice  to  apply  to  food  that 
travelers  bring  into  the  United  States  in 
their  personal  baggage  for  personal  use 
[i.e..  consumption  by  themselves,  family 
or  friends,  not  for  sale  or  other 
distribution).  We  reasoned  that  when 
travelers  bring  food  back  from  their 
travels  in  their  personal  baggage  for 
their  own  use.  we  do  not  believe  that 
Congress  intended  to  characterize  such 
travelers  as  "shippers"  for  purposes  of 
section  801(m)  of  the  FD&C  Act. 
However,  when  food  is  shipped  by  an 
individual  or  business  in  another 
country  to  a  consumer  in  the  United 
States  for  his  or  her  personal  use  (or 
otherwise),  there  is  a  "shipper"  as  that 
term  is  used  in  section  801(m)(l)  of  the 
FD&C  Act  and  defined  in  §  1.276(b)(10). 
Accordingly,  there  is  no  basis  in  section 
801  (m)  of  the  FD&C  Act  for  concluding 
that  C^jugress  did  not  intend  prior 
notice  to  apply  to  articles  sent  (as 
opposed  to  carried)  to  the  United  States 
for  the  recipients'  personal  use. 

(Ciomments)  One  comment  asked  that 
FDA  address  the  issue  of 
noncommercial  family  food  shipments 
and  to  add  these  to  the  list  of 
exemptions  from  prior  notice.  Another 
comment  stated  that  a  food  shipment 
consisting  of  one  noncommercial 
shipper  sending  food  to  another 
noncommercial  recipient  [e.g..  a  friend 
abroad  shipping  cookies  to  a  friend  in 
the  United  States)  should  be  outside  the 
scope  of  the  prior  notice  requirement. 

(Response)  FDA  agrees  in  part  and  we 
have  added  a  provision  that  excludes 
personal  gilts  of  homemade  food  from 
prior  notice.  Although  we  believe  that 
this  food  is  imported  into  the  United 
States,  the  information  that  §801(m)(l) 
of  the  FD&C  Act  requires  in  a  prior 
notice,  in  conjunction  witli  the  purpose 
of  the  provision,  demonstrates  that 
Congress  did  not  intend  prior  notice  to 
apply  to  homemade  food  sent  as  a 
personal  gift  by  the  maker  to  a  recipient 
in  the  United  States.  In  particular,  under 
§  801  (m)(l )  of  the  FD&C  Act.  a  prior 
notice  must  contain  the  identity  of  the 
manufacturer  of  the  food.  When  an 
individual  makes  a  food  in  their  home 
as  a  gift  for  a  relative  or  friend,  we  do 
not  believe  that  Congress  intended  for 
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us  to  characterize  such  cooks  as 
"manufacturers"  for  purposes  of 
§  801  (ml  of  the  FD&C  Act. 

(Comments)  Several  comments 
suggest  that  the  final  rule  should  not 
apply  to  foods  that  arrive  by 
international  mail  or  express  carriers. 

(Response)  FDA  disagrees.  Except  for 
the  exclusions  already  described  for 
food  for  personal  use  that  is  carried  by 
or  otherwise  accompanying  a  traveler 
and  homemade  gifts,  section  801(m)  of 
the  FD&C  Act  applies  to  food  regardless 
of  the  method  of  importation.  Thus, 
foods  that  arrive  by  international  mail 
and  by  express  carriers  (e.g.,  Federal 
Express.  United  Parcel  Service,  etc.)  are 
subject  to  section  801(m)'s  prior  notice 
requirements.  Indeed.  FDA  notes  that 
foods,  drugs,  devices,  and  cosmetics 
that  arrive  by  mail  or  express  carriers 
are  currently  subject  to  admissibility 
determinations  under  section  801(a)  of 
the  FD&C  Act,  which  also  uses  the 
phrase  "imported  or  offered  for  import." 
Finally,  were  we  to  adopt  such  an 
exemption,  it  would  create  a  potentially 
significant  loophole,  which  could  defeat 
the  purpose  of  prior  notice.  Those  who 
did  not  want  to  or  could  not  comply 
with  prior  notice  requirements  would  be 
able  to  bring  articles  of  food  in  by  mail 
oi  express  carrier.  While  this  might  not 
be  practical  for  all  kinds  of  foods,  many 
foods  are  regularly  imported  by  mail  or 
express  carrier,  e.g  ,  dietary 
supplements  and  specialty  foods 
ordered  by  U.S.  consumers  from  foreign 
firms.  For  example,  one  commenter 
states  its  company  provides,  through 
Internet  sales,  special  dietary  foods  and 
fresh  baked  foods  that  are  shipped  via 
express  carriers  directly  to  consumers  at 
the  rate  of  around  1,000  home  deliveries 
per  week. 

(Comments)  Several  comments 
suggest  that  the  final  rule  should  not 
apply  to  various  kinds  of  samples, 
including  trade  and  market  research 
samples  (/.e.,  samples  sent  or  carried  in 
for  the  purpose  of  selling  products  or 
conducting  market  research),  trade  show 
samples,  samples  for  testing  for 
nutritional,  safety,  quality  control,  or 
quality  assurance  reasons,  and  samples 
for  basic  research.  These  comments 
reason  that  samples  used  for  marketing 
are  not  intended  for  retail  consumption 
and  generally  do  not  enter  commercial 
trade  and,  thus,  are  not  intended  for  use 
as  food.  In  the  case  of  samples  for 
testing,  comments  reason  that  these 
samples  are  for  the  individual's  specific 
and  limited  personal  use  and  not  for 
further  distribution  to  others  and  should 
be  exempted  as  samples  are  under 
federal  poultry  and  meat  inspection 
regulations. 


(Response)  FDA  agrees  in  part.  If  the 
samples  are  items  that  are  in  such  early 
stages  of  research  and  development  that 
they  cannot  yet  be  considered  food 
under  §  1.276(b)(5)  of  the  interim  final 
rule,  they  would  not  be  subject  to  prior 
notice  requirements.  An  example  of 
such  an  item  is  a  substance  being  tested 
for  possible  preservative  qualities  before 
being  tested  in  any  food.  However, 
samples  of  food,  including  those  for  test 
marketing,  are  clearly  subject  to  prior 
notice  as  they  are  "articles  of  food 
imported  or  offered  for  import"  as  stated 
in  section  801(m)  of  the  FD&C  act.  For 
example,  in  the  summer  of  2003,  FDA 
received  a  report  from  a  poison  control 
center  in  country  T  concerning  the  acute 
poisoning  of  9  men  (one  died)  from 
ingestion  of  an  herbal  fermented  wine. 
Symptoms  occurred  within  minutes. 
Reports  indicated  that  this  product  may 
have  been  exported  to  the  United  States 
in  small  quantities  for  test  marketing  in 
restaurants.  This  underscores  the 
importance  of  FDA  receiving  prior 
notice  of  all  food  imported  or  offered  for 
import. 

(Comments)  One  comment  suggests 
that  food  for  research  and  development 
purposes  sent  directly  to  facilities  that 
are  registered  under  section  415  of  the 
FD&C  Act  should  be  exempt. 

(Response)  If  the  item  is  indeed  food 
under  this  subpart  and  it  is  not 
otherwise  excluded  under  §  1.277(b), 
prior  notice  is  required.  There  is  no 
basis  in  the  statute  for  an  exemption 
based  on  the  fact  that  an  article  of  food 
is  being  sent  to  registered  facilities. 

(Comments)  Comments  ask  that 
articles  of  food  that  are  of  de  minimis 
value  [i.e.,  less  than  $200)  be  exempt 
from  prior  notice.  The  comments  argue 
that  such  small  shipments  for  personal 
use  could  hardly  qualify-  as  a  risk  to  the 
domestic  food  supply.  They  also  point 
out  that  enforcing  prior  notice  on  such 
articles  would  be  difficult  and 
burdensome  to  FDA.  In  addition,  they 
state  that  prior  notice  for  these  items 
would  be  a  burden  on  consumers  as 
they  usually  do  not  have  an  agent  in  the 
United  States  to  represent  them. 

(Response)  FDA  notes  that  it  has 
removed  the  restrictions  on  who  can 
submit  prior  notice.  Thus,  foreign 
sellers  or  shippers  can  file  prior  notices 
for  these  kinds  of  shipments  under  the 
interim  final  rule.  Low-value  food  items 
are  clearly  subject  to  the  terms  of 
section  801  (m)  of  the  FD&C  Act  as  they 
are  "articles  of  food  imported  or  offered 
for  import"  as  stated  in  section  801(m). 
Moreover,  we  do  not  agree  that  low 
value  shipments  are  always  imported 
for  personal  use  or  would  present  only 
de  minimis  risks,  such  that  an 
exemption  can  be  justified  under  the  de 


minimis  doctrine.  First,  a  low  value  is 
not  necessarily  a  good  indication  that 
the  article  is  for  personal  use.  Many 
food  items  {e.g..  produce)  can  have  a 
low  invoice  value  at  importation, 
especially  if  the  shipment  is  not  large. 
Moreover,  in  our  experience,  many 
specialty,  gourmet,  ethnic,  and  exotic 
foods  are  often  imported  for  commercial 
purposes  in  very  small  amounts.  Thus, 
a  shipment  of  bottled  cooking  oil  or  a 
beverage  contaminated  with  toxic 
chemicals  may  be  represented  as  low- 
value  or  low-volume  but  could  have  a 
wide,  and  very  negative,  public  health 
impact.  In  addition,  we  note  that 
misdeclaration  of  value  of  articles  of 
food  at  entry  can  be  a  problem.  Finally, 
any  burden  such  an  exemption  might 
relieve  would  likely  be  offset  by  the 
burden  of  administering  it. 

(Comments)  Comments  ask  for  an 
exemption  for  food  imported  into  the 
United  States  for  sale  in  duty  free  stores. 

(Response)  FDA  disagrees.  Unless  the 
food  is  imported  and  exported  without 
leaving  the  port  of  arrival  until  export, 
as  set  out  in  §  1.277(b)(2),  there  is  no 
basis  in  section  801  (m)  of  the  FD&C  Act 
for  such  an  exemption. 

(Comments)  Some  comments 
recommend  that  prior  notice  be  v/aived 
for  foods  in  situations  that  they 
characterize  as  "low  risk."  These 
situations  were  identified  in  the 
comments  as  any  one  of  the  following: 

•  Exported  from  U.S. -owned  foreign 
companies; 

•  Transferred  between  commonly 
owned  facilities  (intra-company 
transfers); 

•  Subject  to  high  quality  control 
standards  and/or  produced  in  highly- 
regulated  businesses: 

•  Shipped  under  seal  or  in  bond: 

•  Entered  as  high-volume,  repetitive 
shipments; 

•  Processed  through  CBP's  Border 
Release  Advanced  Selectivity  Screening 
(BRASS):  and 

•  Associated  with  a  program  of 
assessment  of  low  risk,  such  as  the 
Customs-Trade  Partnership  Against 
Terrorism  (C-TPAT);  Free  and  Secure 
Trade  program  (FAST);  or  food  safety 
and  security  programs  of  foreign 
government  regulator)'  authorities. 

(Response)  FDA  disagrees.  As 
explained  previously,  section  801  (m)  of 
the  FD&C  Act  applies  to  all  food 
imported  or  offered  for  import  into  the 
United  States  except  as  outlined  in 
§  1.277(b).  Nothing  in  section  801  (m)  of 
the  FD&C  Act  authorizes  an  exemption 
for  articles  of  food  that  are  "low  risk" 
or  covered  by  programs  of  other 
agencies,  such  as  CEP  or  foreign 
government  regulatory-  authorities. 
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Suiniii.irv  of  the  Interim  Final  Rule 

Set  tuin  1  .i77(a)  provides  that  the 
intfrini  final  ruin  applies  to  fixid  fur 
humdn>  and  nthtT  animals  that  is 
imported  or  offfr^d  for  import  into  the 
United  States.  This  covt^rs  food  for  use. 
storage,  or  distribution  in  the-  L'nited 
States,  including  food  for  gifts,  trade 
and  quality  assuranovqualitv  control 
samples,  food  for  transshipment  through 
the  Unitfd  .States  to  another  country, 
food  for  future  export,  and  food  for  use 
in  a  U.S.  FTZ.  Section  1.277(b)  sets  out 
the  exclusions  from  prior  notice.  It 
excludes  food  carried  bv  or  otherwise 
accompanying  an  individual  arriving  in 
the  United  States  for  that  individual's 
personal  use  li.e  .  consumption  bv  the 
individual  or  his  or  her  familv  or 
friends,  not  for  sale  or  other 
distribution);  food  that  was  made  bv  an 
individual  in  his  or  her  personal 
residence  and  sent  bv  that  individual  as 
a  personal  gift  {i.e..  for  nonbusiness 
reasons):  food  that  is  impcjrted  then 
exported  without  leaving  the  port  of 
arrival  until  export:  and  meat  food 
products,  poultry  products,  and  egg 
products  subject  to  the  exclusive 
jurisdiction  of  USDA  under  the  Federal 
Meat  Inspection  Act  (21  US  C.  601  ft 
seq  ].  the  Poultry  Products  Inspection 
Act  (21  US.C.  451  ef  seq),  or  the  Egg 
Products  Inspection  Act  (21  US.C.  1031 
et  sfq] 

E     Who  Is  Authorized  To  Submit  Prior 
Sotice:""  (Section  1.278  Proposed  as 
§1.285) 

The  proposed  rule  (<^  1.285)  provided 
that  a  purchaser  or  importer  of  an  article 
of  food  who  resides  or  maintains  a  place 
of  business  in  the  l'nited  States  or  an 
agent  thereof  was  authorized  to  submit 
prior  notice.  FDA  noted  that  a  broker/ 
filer  would  he  authorized  to  be  a 
submitter  if  it  was  the  U.S.  agent  of  the 
U.S.  importer  or  U.S.  purchaser 

FIDA  further  proposed  that  if  the 
article  of  food  is  imported  for  in-bond 
movement  through  the  I  'nited  States  for 
export,  the  prior  notice  must  be 
submitted  by  the  arriving  carrier  or,  if 
known,  the  carrier  making  the  in-bf)nd 
entry' 

(Comments)  Man\  comments  object  to 
the  limitation  that  only  a  person  who 
resides  or  maintains  a  place  of  business 
in  the  United  States  can  submit  the 
prior  notice.  Some  comments  state  that 
foreign-based  companies  that  sell  food 
directly  to  U.S.  individuals  for  their 
own  use,  including  companies  that  sell 
via  the  Internet,  cannot  expect  their 
individual  customers  to  submit  prior 
notice.  In  addition,  comments  point  out 
that,  under  some  circumstances,  the 
U.S.  importer  or  purchaser  or  carrier 


would  not  have  all  the  information 
required  by  prior  notice,  but  that  other 
entities,  e.g..  the  foreign  manufacturer/ 
processor,  shipper,  or  exporter,  would 
ha\e  the  required  information.  Many 
comments  state  that  entities  other  than 
U.S.  firms  or  carriers  should  be  allowed 
to  submit  prior  notice. 

(Response)  FDA  agrees  and  has 
remov(nl  this  restriction  (ui  who  can 
submit  prior  notice.  Accordingly. 
§  1.278  of  the  interim  firwl  rule  provides 
that  any  person  with  knowledgi-  of  the 
re(}uired  information  may  submit  prior 
notice  to  FDA.  Thus,  any  person  may 
now  take  responsil)ility  for  submitting 
pri(jr  notice  for  a  particular  article  of 
food,  as  ](uig  as  that  person  can  provide 
all  the  required  information.  This 
person  is  referred  to  as  the  submitter  in 
the  interim  final  rule  The  interim  final 
rule  also  states  that  the  submitter  may 
use  another  person  to  transmit  the 
required  information  to  PT3A.  For  ease  of 
reference,  the  person  who  transmits  the 
prior  notice  is  referred  to  as  the 
transmitter  m  the  interim  final  rule.  If 
the  submitter  submits  and  transmits  the 
prior  notice,  he  or  she  is  both  the 
submitter  and  the  transmitter.  FD.^ 
notes  that  all  reply  messages  sent  by  the 
FDA  PN  System  Interface  will  be  sent  to 
the  transmitter  If  prior  notice  is 
submitted  via  ABI/.\CS.  all  reply 
messaging  goes  to  the  customs  broker  or 
self-filer  FDA  has  also  revised  the 
definition  of  "you"  accordingly. 

(Comments)  (Comments  from  customs 
brokers  noted  that,  although  they  are 
responsible  for  timeiy  submission  of  all 
documentation  required  for  import 
entry,  they  are  not  responsible  for 
verifying  the  accuracy  of  informatuin 
provided  to  them  from  their  customer 
(k)mments  ask  FDA  to  clarify  in  the 
final  rule  that  the  customs  broker  is 
merely  an  agent  for  the  filing  of 
information  obtained  from  the  importer 
and  is  not  responsible  for  either  the 
adequacy  or  ace  uracv  of  the  data 
submitted,  (iomments  assert  that  the 
responsibility  of  the  customs  broker  is 
to  accurately  submit  the  information 
provided  by  his  or  her  client  in  correct 
form  and  in  a  timely  manner. 

(Response)  The  subinitt<!r  of  prior 
notice  information,  regardless  of  the 
methr)d  of  or  person  transmitting  the 
information,  is  responsible  for  the 
accuracy  of  that  information.  If  the 
transmitter  is  not  the  submitter,  we 
expect  the  transmitter,  whether  he  or 
she  is  ,1  lic:ensed  customs  broker  or  other 
kind  of  agent,  to  exercise  diligence  and 
care  to  transmit  the  information 
provided  by  the  submitter  accurately. 
(Interim  final  rule)  Proposed  «)  1.285 
has  been  changed  in  the  interim  final 
rule  to  t?  1.278,   ■Who  is  authorized  to 


submit  prior  notice?"  The  interim  final 
rule  states  that  any  person  with 
knowledge  of  the  required  information 
may  submit  prior  notice.  This  person  is 
the  submitter.  The  submitter  may  also 
use  another  person  to  transmit  the 
required  information  on  his  or  her 
behalf.  The  person  who  transmits  the 
information  to  FDA  is  the  transmitter. 
The  submitter  and  the  transmitter  may 
be  the  same  person.  The  interim  final 
rule  also  defines  "you"  to  mean  the 
submitter  or  transmitter  (§  1.276(b)(12)). 

F  "When  Must  Prior  Notice  Be 
Submitted  to  FDA?"  (Section  1.279 
Proposed  as  §1.286) 

FDA  proposed  that  the  prior  notice 
must  be  submitted  to  FDA  no  later  than 
12  noon  of  the  calendar  day  before  the 
day  the  article  of  food  will  arrive  at  the 
border  crossing  in  the  port  of  entry.  As 
described  in  the  proposal,  this  was 
based  on  FDA's  assessment  of  what  time 
was  needed  to  meet  its  statutory 
mandate  of  receiving,  reviewing,  and  ' 
responding  to  prior  notice. 

(Comments)  Generally,  the  comments 
recommend  that  FDA  adopt  a  shorter, 
rolling  prior  notice  submission 
timeframe  to  reduce  the  burden  of  the 
prior  notice  requirement  on  the  smooth 
flow  of  commerce.  Many  comments 
recommend  a  specific  timeframe  for 
submission  of  prior  notice.  These 
recommendations  ranged  from 
submission  of  an  annual  report  for 
repetitive  shipments,  to  submission  of 
the  notice  at  the  time  of  distribution  of 
the  food  after  it  arrives  in  the  United 
States. 

Many  comments  recommend  that  the 
prior  notice  submission  timeframe  be 
linked  to  a  mode  of  transportation  or 
type  of  port  of  entry,  and  others 
recommend  that  it  be  linked  to  the  type 
of  food.  Many  comments  recommend  a 
specific  timeframe  and  associated  that 
timeframe  with  either  a  mode  of 
transportation/type  of  port  or  with  a 
type  of  food  or  both.  Comments 
recommend  that  prior  notice  be 
submitted  8  hours  before  arrival;  some 
associate  the  8  hours  timeframe  with  a 
water  mode  of  arrival  only,  while  others 
associate  the  8  hours  timeframe  with 
nonperishable  foods.  Many  comments 
recommend  that  prior  notice  be 
submitted  4  hours  before  arrival;  some 
associating  the  4  hours  timeframe  with 
land  and  air  modes  of  arrival  only  and 
some  associating  the  4  hours  timeframe 
with  perishable  foods  (produce  and 
seafood)  and  live  animals  only 

(Response)  FDA  agrees  that  the  time 
for  submission  of  prior  notice  should  be 
a  rolling  timeframe.  FDA  has 
determined  that  the  time  can  be 
shortened  to  reduce  the  effect  on  the 
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smooth  flow  of  trade  while  still 
providing  FDA  with  sufficient  time  to 
receive,  review,  and  respond  to  the 
information.  FDA  also  agrees  that 
timeframes  should  be  different  for 
different  modes  of  transport.  As  such, 
FDA  has  revised  the  rule  to  require  that 
the  timing  of  submission  will  be  no 
more  than  5  days  (except  in  the  case  of 
international  mail)  and  that  the  prior 
notice  submission  be  confirmed  by  FDA 
for  review  no  less  than  2  hours  before 
arriving  at  the  port  of  arrival  by  land  via 
road,  no  less  than  4  hours  before 
arriving  at  the  port  of  arrival  by  air  and 
land  via  rail,  and  no  less  than  8  hoiu« 
before  arriving  at  the  port  of  arrival  by 
water. 

When  food  carried  by  or  otherwise 
accompanying  an  individual  is  subject 
to  this  rule,  the  timeframe  associated 
with  the  manner  of  the  individual's 
arrival  applies.  If  the  individual  and 
article  of  food  are  arriving  by  land  via 
road,  the  prior  notice  must  be  submitted 
and  confirmed  at  least  2  hours  before 
arrival.  If  the  individual  and  article  of 
food  are  arriving  by  air  or  by  land  via 
rail,  the  prior  notice  must  be  submitted 
and  confirmed  at  least  4  hours  before 
arrival.  If  the  individual  and  article  of 
food  are  arriving  by  water,  the  prior 
notice  must  be  submitted  and  confirmed 
at  least  8  hours  before  arrival. 

Two  major  agreements  between  CBP 
and  FDA  allow  FDA  to  reduce 
significantly  the  time  necessary  to 
receive,  review,  and  respond  to  prior 
notice  information.  First,  FDA  and  CBP 
have  agreed  to  commission  or  use  CBP 
staff  to  perform  examinations  for  FDA 
when  FDA  is  not  present  at  the  port  of 
arrival.  Since  CBP  staff  generally  will  be 
available  where  FDA  is  not,  this  means 
that  FDA  no  longer  needs  lead-time  to 
travel  significant  distances  to  conduct 
inspections.  In  addition,  CBP  agreed  to 
modify  ABI/ACS  to  receive,  transmit, 
and  communicate  prior  notice 
information  electronically  between  CBP 
and  FDA  for  most  entries  of  imported 
foods  by  the  statutory  deadline  in  the 
Bioterrorism  Act  of  December  12,  2003. 
CBP's  assistance  with  prior  notice 
means  that  FDA  needs  far  less  time  to 
respond  to  prior  notices. 

In  considering  how  to  modify  the 
timeframes,  FDA  concluded  that  setting 
them  by  mode  of  transportation  would 
be  the  best  approach.  Mode  of 
transportation  is  clear  and  easy  to  apply 
and  administer,  so  there  is  likely  to  be 
little  confusion  about  what  timeframes 
apply.  If  we  were  to  set  timeframes 
based  on  type  of  food,  e.g.,  perishable 
versus  nonperishable,  we  would  have  to 
develop  and  implement  a  system  for 
determining  which  articles  of  food  were 
which.  In  addition,  different  articles  of 


food  in  the  same  conveyance  would  be 
subject  to  different  prior  notice 
timefi'ames,  which  would  subject  all 
items  in  the  conveyance  to  the  longest 
timeframe  and  add  an  additional  layer 
of  complexity  that  could  cause 
confusion  and  delays  at  the  border. 
Moreover,  many  comments 
recommended  mode  of  transportation, 
which  suggests  that  many  stakeholders, 
including  industry,  believe  such  a 
system  is  workable. 

In  determining  the  actual  timeframes 
for  submission  of  prior  notice  for  each 
mode  of  transportation,  FDA  considered 
the  need  to  provide  sufficient  time  for 
the  agency  to  review  and  respond  to  the 
information  submitted,  as  well  as  the 
current  ability  of  the  food  industry  to 
provide  the  information  required  within 
the  stated  timeframe  given  the 
differences  in  lead  time  before  arrival 
among  different  modes  of 
transportation.  We  determined  that 
information  for  shipments  whose 
transport  time  is  measured  in  days  or 
weeks  [e.g.,  ocean  shipments)  is 
available  further  in  advance  of  arrival 
than  shipments  whose  transport  time  is 
measured  in  hours  (e.g.,  land  and  air 
shipments.)  Staggered  prior  notice 
submission  timeframes  will  allow  FDA 
reviewers  to  direct  additional  resources 
to  shipments  with  short  transport  times 
and  to  defer  review  of  shipments  with 
longer  transport  times.  Based  on  these 
considerations,  FDA  established  the 
prior  notice  timeframes  in  the  interim 
final  rule  to  associate  with  the  mode  of 
transportation. 

FDA  is  committed  to  exploring  ways 
to  increase  integration  and  reduce  the 
prior  notice  timefi-junes  further. 
Accordingly,  FDA  and  CBP  will 
continue  working  together  to  determine 
what  is  needed  to  achieve  this  goal.  No 
later  than  March  12,  2004.  the 
Commissioners  of  FDA  and  CBP  will 
publish  a  plan,  which  will  include  an 
implementation  schedule,  to  achieve  the 
goal  of  a  uniform,  integrated  system  and 
to  coordinate  timeframes  for  import 
prior  notice  information  while  fulfilling 
the  Bioterrorism  Act  mandates  for  air 
and  truck  modes  of  transportation  with 
timeframes  finalized  by  CBP  when  they 
finalize  the  rule  entitled  "Required 
Advance  Electronic  Presentation  of 
Cargo  Information,"  published  in  the 
Federal  Register  on  July  23,  2003  (68  FR 
43574). 

For  imported  food  arriving  via 
international  mail,  the  interim  final  rule 
requires  that  prior  notice  be  submitted 
before  the  food  has  been  sent.  This 
timeframe  allows  the  FDA  PN 
Confirmation  Number  to  accompany  the 
package,  which  is  necessary  to  establish 
that  prior  notice  has  been  submitted  and 


to  match  the  prior  notice  submission  to 
the  package  upon  arrival. 

(Comments)  Some  comments 
recommend  that  the  prior  notice 
submission  timeframe  be  waived  for 
foods  exported  from  U.S. -owned  foreign 
companies.  Other  comments 
recommend  that  a  different  timeframe 
be  established  for  foods  associated  with 
a  program  of  assessment  of  low  risk, 
such  as  the  C-TPAT. 

(Response)  The  interim  final  rule  does 
not  provide  for  a  waiver  of  the 
timefreune  for  foods  imported  by  U.S.- 
owned  firms.  Nor  does  the  rule  provide 
for  a  different  timeframe  for  foods  or 
firms  covered  by  programs  of  other 
agencies,  such  as  C-TPAT.  The  interim 
final  rule  provides  for  greatly  reduced 
timeframes  for  foods  based  on  mode  of 
transportation.  These  timeframes  are 
what  FDA  has  determined  are  the 
minimum  timeframes  necessary  to  allow 
it  to  satisfy  the  statutory  mandate  that 
the  timeframes  give  the  agency  the  time 
it  needs  to  "receive,  review,  and 
respond"  to  prior  notices.  However, 
FDA  is  also  interested  in  exploring 
flexible  alternatives  for  submission  of 
prior  notice  for  foods  or  firms  covered 
by  programs  of  other  agencies,  such  as 
C-TPAT,  or  imported  by  other  agencies. 

(Interim  final  rule)  Section  1.279(a)  in 
the  interim  final  rule  has  been  revised 
to  require  submission  of  the  prior  notice 
to  FDA  and  the  submission  must  be 
confirmed  by  FDA  for  review  no  less 
than  2  hours  before  arriving  at  the  port 
of  arrival  by  land  via  road,  no  less  than 
4  hours  before  arriving  at  the  port  of 
arrival  by  air  and  land  via  rail,  and  no 
less  than  8  hours  before  arriving  at  the 
port  of  arrival  by  water.  Under 
§  1.279(b),  prior  notice  may  not  be 
submitted  more  than  5  calendar  days 
before  arrival,  except  in  the  case  of  food 
imported  or  offered  for  import  by 
international  mail. 

Under  §  1.279(c),  if  the  article  of  food 
is  arriving  by  international  mail,  the 
prior  notice  must  be  submitted  before 
the  food  is  sent  to  the  United  States. 
Section  1.279(d)  provides  that  the 
time  of  submission  is  fixed  and  the  prior 
notice  time  will  stcirt  for  purposes  of 
determining  if  prior  notice  is  timely 
when  the  prior  notice  submission  is 
confirmed  by  FDA  for  review.  FDA  will 
confirm  a  prior  notice  once  all  required 
information  has  been  submitted  and 
confirmed  as  facially  complete.  For 
example,  if  the  information  submitted 
were  to  include  a  registration  number, 
name,  city,  and  country  for  the 
manufacture  of  an  article  of  food,  and 
the  system  review  were  to  reveal  that 
the  registration  number  does  not  exist  or 
does  not  match  the  name,  city,  and 
country  of  the  facility,  the  FDA  PN 
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System  Interface  will  not  provide  a 
confirmation  for  that  prior  notice.  The 
transmitter  will  have  an  opportunity  to 
correct  the  rejected  information.  When 
the  information  is  corrected, 
tran.smitted.  and  determined  to  be 
fai  lallv  valid,  the  .system  will  then 
notify  the  transmitter  and  provide  the 
PN  Confirmation  Number.  As  set  out  in 
§  1.279(d).  FDA  will  notify  the 
transmitter  that  the  prior  notice  has 
been  ccmfirmed  for  review  with  a 
confirmation  that  contains  a  PN 
Confirmation  Number  The  prior  notice 
will  be  considered  submitted  and  the 
prior  notice  time  will  start  when  FDA 
has  confirmed  the  prior  notice  for 
review. 

Inder  §  1.279(e).  the  PN  Confirmation 
Number  must  accompany  any  article  of 
food  arriving  by  international  mail. 
Under  §  1  279(h.  a  copv  of  the 
confirmation  (with  the  PN  Confirmation 
Number)  must  accompany  any  article  of 
food  carried  by  or  othenvise 
accompanying  an  individual  (unless 
excluded  under  §  1  277(b)(1)).  and  be 
provided  to  CBP  or  FDA  upon  arrival. 

Additionally,  under  §  1.2791g)  the  FN 
Confirmation  Number  must  accompany 
anv  article  of  food  for  which  the  prior 
notice  was  submitted  through  the  FDA 
PN  .System  Interface  when  arriving  in 
the  United  States  and  must  be  provided 
to  CBP  and  FDA  upon  arrival. 

G.   "How  Must  You  Submit  Prior 
Notice?"  (§  1  28U  Proposed  as  §1.287) 

FDA  proposed  that  prior  notice  and 
any  amendments  and  updates  must  he 
submitted  electronically  to  FDA  through 
a  new  Web  interface.  The  proposed  rule 
also  required  submission  of  hard-copy 
prior  notice,  in  person  or  by  e-mail  or 
fa.x.  if  the  FD.-\  system  was  not 
operating  Before  issuing  the  proposed 
rule.  FDA  consulted  with  CBP.  which 
was  then  the  U.S.  Customs  Service  of 
the  Department  of  the  Treasury,  about 
the  proposed  rule  and  the  feasibility  of 
modify-ing  ABI/AC^S  to  accommodate 
the  new  prior  notice  requirement. 
During  these  consultations.  CBP  advised 
that  ABI/ACS  could  not  be  modified  to 
accommodate  the  data  requirements  of 
the  prior  notice  regulation  by  the 
December  12.  2003.  statutory  deadline. 

(Comments)  Many  comments  focus  on 
the  proposed  method  of  submission  of 
prior  notice.  These  comments  fall  into 
four  broad  categories  The  first  category, 
which  includes  the  largest  number  of 
comments,  suggests  that  FDA  work 
more  closely  with  other  agencies,  and  in 
some  cases  other  countries,  to  eliminate 
redundancies  or  conflicts  in  the  m.ethod 
of  submission.  The  majority  of  these 
comments  urge  the  FDA  to  work,  more 
closely  with  CBP.  A  second  group  of 


comments  addresses  the  viabilitv  of  the 
prtiposed  Web-based  system  for 
submission  of  prior  notice.  The  third 
category  includes  suggestions  about  the 
prior  notice  form  that  was  included  in 
the  proposed  rule.  The  final  category  of 
comments  asserts  that  existing  systems 
and  procedures  provide  adequate 
defense  against  a  hioterrorism  threat  and 
that  the  proposed  regulation  is 
unnecessary. 

la.  Work  With  Other  Agencies  To 
Eliminate  Redundancies 

(Comments)  Most  comments 
recommend  that  FDA  and  CBP  work 
together  to  reduce  the  adverse  impact  of 
submission  of  information  in  both  prior 
notice  and  CBP  entries.  Most  of  these 
comments  suggest  that  the  existing 
ACS-OASIS  interface  betw(M?n  CBP  and 
FDA  be  used  to  accept  prior  notice 
information  Other  comments  suggest 
that  much  (jf  the  information  required 
for  prior  notice  was  available  in  CBP's 
Automated  Manifest  System  (AMS). 
.Mthough  many  comments  suggest  that 
the  existing  systems  contained  sufficient 
information  to  meet  the  statutory 
requirements,  others  recognize  that 
modifications  were  needed  to  meet  the 
Bioterronsiii  .Acfs  requirements. 

(Response)  FDA  and  (;BP  agree  with 
many  of  the  comments  made  abf)ut 
interagency  cooperation  as  well  as  with 
the  retommemlation  that  we  provide  a 
single  point  of  data  entry  for  CIBP  and 
FDA  for  as  many  kinds  of  entries  as 
possible.  FDA  and  CBP  are  committed 
to  \\\^'  joint  implementation  of  an 
automated  approach  to  prior  notice  that 
will  meet  the  following  objectives:  (!) 
Reduce  submission  of  redundant  data  to 
the  extent  possible:  (2)  build  an  current 
operational  procedures;  and  (3) 
implement  the  law  with  minimal 
disrupti(m  to  current  entry  practices. 

The  interim  final  rule  requires  prior 
notice  to  be  submitted  electronically  to 
FDA  through  CBP's  ABI/ACS  or  the 
FDx-\  PN  System  Interface,  Prior  notice 
may  be  submitted  through  ABI/ACS  for 
all  food  imports  subject  to  this  interim 
final  rule  except  food  imported  by 
international  mail  or  other  transactions 
that  cannot  be  submitted  through  ABI/ 
AC^S  and  food  that  has  been  refused 
under  section  801  (m)  of  the  FD&C  Act. 
The  proposed  rule  was  based  on  an 
initial  review  by  both  FDA  and  CBP  of 
the  feasibility  of  implementing  new 
operational  procedures  and  enhancing 
existing  systems.  After  further  review  of 
the  [lotential  technical,  legal,  and 
operational  impacts.  FDA  and  (^BP  have 
determined  that  the  prior  notice 
information  required  for  most  tvpes  of 
(;BP  entries  of  foods  can  be  submitted 
through  the  existing  ABI/ACS  and 


provided  to  FDA,  The  existing  ABI/ 
ACS— OASIS  interface  allows  for 
communication  both  between  FDA  and 
the  customs  broker  or  self-filer 
(necessary  for  the  submission  of  prior 
notice  to  FDA  as  required  bv  section 
801(m)(l)  of  the  FD&C  Act)."  and 
between  FDA  and  CBP  (necessary  for 
foUowup  at  the  border).  However, 
although  much  of  the  information 
required  for  prior  notice  currently 
existed  in  some  automated  form  in  ABI/ 
ACS,  not  all  the  necessary'  data  were 
available  in  the  right  sequence  or  at  the 
right  time  to  meet  prior  notice 
requirements.  Thus,  FDA  and  CBP  have 
been  working  closely  together  and 
enhancing.  ABI,  ACS,  and  OASIS  to 
craft  operational  procedures  and 
systems  that  meet  the  requirements  of 
the  Bioterrorism  Act  with  minimal 
impact  on  existing  processes. 

Since  prior  notice  is  required  for  some 
of  imported  food  for  which  electronic 
transmission  of  information  to  CBP  is 
not  available  via  ABI/ACS  and  since 
submission  of  information  through  ABI/ 
ACS  is  not  mandatory,  an  alternative 
means  to  submit  prior  notice  will  still 
be  needed.  Although  a  CBP  entr\'  is  not 
normally  submitted  in  ABI/ACS  for  T&E 
entries  and  IT  entries  and  FTZ 
admissions,  a  new  transaction  format, 
similar  to  the  existing  ABI  transactions, 
will  be  available  for  submitting  prior 
notice  for  these  imports  through  ABI/ 
ACS.  The  FDA  PN  System  Interface  will 
also  be  available  for  international  mail, 
food  refused  under  section  801  (m)  of  the 
FD&C  Act,  and  those  who  choose  not  to 
submit  prior  notice  through  ABI/ACS. 

lb.  CBP  AMS 

(Comments)  Several  comments  note 
that  sfime  of  the  information  FDA 
required  for  prior  notice  was  already 
being  submitted  to  AMS  and  suggested 
that  FDA  could  retrieve  data  from  AMS 
rather  than  ask  for  a  separate 
submission  for  prior  notice. 

(Response)  AMS  is  a  module  of  ACS 
through  which  carriers,  port  authorities, 
or  service  bureaus  transmit 
electronically  the  cargo  declaration 
portion  of  the  inward  foreign  manifest 
to  CBP.  The  information  submitted  to 
AMS  is  not  sufficient  to  satisf\'  section 
801  (m)(l )  of  the  FD&C  Act's 
requirements.  For  example,  the 
identities  of  the  manufacturer,  grower, 
FDA  product  code,  and  quantity  of  each 
article  are  not  submitted  to  AMS.  FDA 
and  CBP  have  consulted  about 
interfacing  with  AMS  for  manifest  data 
and  determined  that  the  general  cargo 
data  in  AMS  were  simply  not  suitable 
to  accommodate  the  detailed 
information  requirements  of  section 
80i(m)  of  the  FD&C  Act,  In  addition,  no 


■iRqqR 


FpHpral    Rpoistor  /  Vnl     KH     Mn     1Q7/Prifluir     r\r-*nhar    in     onm/P..), 


■xnA      Dr 


Federal  Register / Vol.  68,  No.  197 /Friday,  October  10.  2003 /Rules  and  Regulations  58997 


interface  currently  exists  between  AMS 
and  the  existing  interface  with  OASIS 
through  the  ABI/ACS  entry  processes, 
which  means  FDA  does  not  have  any 
access  to  AMS  data.  However,  section 
801(m)  of  the  FD&C  Act  requires  that 
prior  notice  be  submitted  to  FDA.  Given 
the  implementation  date  of  December 
12,  2003,  CBP  and  FDA  concluded  that 
it  was  not  practical  to  attempt  to  modify 
AMS  to  accommodate  the  new  prior 
notice  requirements  when  we  could 
enhance  the  existing  ABI/ ACS-OASIS 
interface. 

2a.  Viability  of  a  Web-Based  System 

(Comments)  A  common  concern 
expressed  by  commenters  is  the 
viability  of  the  FDA  PN  System  Literface 
for  the  volume  of  data  traffic  and  the 
time-sensitive  nature  of  prior  notice 
information.  Multiple  comments 
address  system  availability,  the  time 
needed  to  enter  and  process  the  data, 
and  the  need  for  confirmation. 

(Response)  FDA  agrees  that 
implementation  of  a  new  FDA  PN 
System  Interface  as  the  primary  means 
of  data  submission  for  25,000  plus 
transactions  a  day  would  be 
challenging,  particularly  considering  the 
effect  on  the  food  industry  if  the  system 
were  not  responsive.  That  concern  has 
been  substantially  addressed  as  a  result 
of  the  cemmitment  by  CBP  and  FDA  to 
work  together  to  enhance  the  existing 
ABI/ ACS-OASIS  interface  to 
accommodate  the  prior  notice 
requirements.  The  decision  includes  the 
development  of  a  new  ABI/ACS 
"transaction  type"  that  will 
accommodate  prior  notices  for  IT 
entries,  T&E  entries,  and  food  shipped 
directly  to  an  FTZ.  This  new  feature 
further  reduces  the  nimiber  and  type  of 
transactions  that  must  be  submitted 
through  the  FDA  PN  System  Interface. 

FDA  anticipates  that  less  than  10 
percent  of  the  total  submissions  will  be 
submitted  through  the  FDA  PN  System 
Interface.  The  FDA  PN  System  Interface 
will  be  available  24  hours  a  day,  7  days 
a  week.  FDA  has  taken  steps  to  ensure 
that  the  FDA  PN  System  hiterface  can 
provide  adequate  response  times  to 
support  data  entry  and  return  of 
confirmation  by  reply  messaging. 

2b.  Contingency  System 

(Comments)  FDA  received  several 
conunents  on  the  need  for  a  contingency 
plan  or  backup  plan  in  case  of  FDA  Web 
system  failure.  The  severity  of  the 
consequences  if  FDA  were  to  fail  to 
receive  a  prior  notice,  and  the  common 
experience  with  Web  system  failures, 
was  of  great  concern  to  many  of  the 
system's  potential  users.  Many 
suggestions  were  made  for  contingency 


plans,  e.g.,  information  on  what  FDA 
plans  to  do  if  the  automated  system  is 
unavailable. 

(Response)  FDA  agrees  that  plans  for 
contingencies  are  needed,  even  with  the 
reduced  volume  of  traffic  on  the  FDA 
PN  System  Interface  and  the  existence 
of  two  modes  of  submission.  FDA  does 
not  plan  to  exempt  any  specific 
categories  of  food  articles  from  prior 
notice  if  systems  are  not  performing; 
FDA  and  CBP  are  working  together  to 
develop  contingency  plans  for  when  the 
system{s)  are  not  working.  The  interim 
final  rule,  §  1.279(b)  through  (d),  sets 
out  how  we  will  handle  prior  notice  in 
four  "down-time"  situations:  The 
customs  broker's  or  self-filer's  access  to 
ABI/ACS  is  not  working;  the  ABI/ACS 
interface  is  not  working;  the  FDA  PN 
System  Interface  is  not  working;  and 
OASIS  is  not  working.  In  all  these 
situations,  an  alternative  form  of  prior 
notice  information  is  required.  If  access 
to  ABI/ACS  is  not  available,  prior  notice 
must  be  submitted  via  the  FDA  PN 
System  Interface.  If  FDA  determines  that 
FDA  PN  System  Interface  is  not 
working,  prior  notice  must  be  submitted 
manually  by  those  who  do  not  use  ABI/ 
ACS.  If  FDA  determines  that  OASIS  is 
not  working,  all  prior  notices  must  be 
submitted  manually.  FDA  will  issue 
notification  through  notices  on  the  FDA 
Web  site  at  http://www.fda.gov.  at 
http://www.access.fda.gov,  and  through 
messages  in  ABI/ACS.  Once  FDA  issues 
this  notification,  prior  notice 
information  must  be  submitted  to  FDA 
by  e-mail  or  by  fax. 

Manual  submissions  must  be 
submitted  by  e-mail  or  fax.  Because  all 
review  is  being  done  in  a  ceotralized 
location,  we  will  not  accept  manual 
submissions  in  person.  The  FDA  Web 
site  at  http://www.fda.gov  will  have  a 
list  of  the  information  required  for  prior 
notice  submission  and  the  fax  number(s) 
and  e-mail  address(es)  where  prior 
notice  can  be  sent.  The  list  of  the 
information  required  can  be  printed.  It 
can  also  be  downloaded  to  the 
submitter's  or  transmitter's  word 
processing  system  emd  used  as  a  basis 
for  submitting  prior  notice  information 
to  FDA.  Because  the  FDA  PN  System 
Interface  at  http://www.access.fda.gov 
and  FDA's  Web  site  at  http:// 
www.fda.gov  are  located  on 
independent  platforms,  this  information 
will  be  available  even  when  the  FDA  PN 
System  Interface  is  not  working.  This 
fax  number  and  the  e-mail  address  will 
not  be  activated  to  accept  prior  notice 
information  unless  FDA  determines  that 
the  FDA  PN  System  hiterface  or  OASIS 
is  not  working.  Additional  information 
about  the  down-time,  i.e.,  confirmation 
that  the  FDA  PN  System  Interface  or 


OASIS  is  down  and  estimated  down- 
time will  be  posted  at  http:// 
www.fda.goy — see  "prior  notice"  and 
will  be  available  from  the  help  desk. 

2c.  Alternate  Methods 

(Comments)  Several  comments 
suggest  more  than  one  path  for 
submission  of  prior  notice  information. 
Some  comments  ask  that  FDA  allow  for 
manual  submission,  either  as  a  backup, 
or  as  an  alternate  path.  Others  suggest 
that  some  types  of  "safe"  products  be 
allowed  to  bypass  prior  notice  if  the 
system  were  not  performing.  Still  others 
suggest  that  the  potential  for 
catastrophic  system  failure  requires 
FDA  to  implement  2  interfaces  for  prior 
notice  data,  often  implying  that  ACS 
was  an  appropriate  alternative  system. 

(Response)  FDA  does  not  agree  that  a 
process  for  manual  transmission  is 
needed,  except  on  a  contingency  basis. 
FDA  believes  that,  in  2003,  persons 
engaged  in  international  commerce 
have,  or  can  get,  access  to  the  Internet. 
If  the  Internet  is  not  accessible  by  the 
submitter,  he  or  she  can  use  a  customs 
broker  to  submit  prior  notice  through 
ABI/ACS  or  another  person  to  transmit 
prior  notice  through  the  FDA  PN  System 
Interface.  As  the  primary  mode  of 
submission,  manual  transmission  would 
not  give  adequate  time  for  FDA 
personnel  to  receive,  review,  and 
respond,  unless  the  timeframes  for  prior 
notice  in  the  interim  final  rule  were 
greatly  extended.  Thus,  manual 
transmission  will  be  used  only  as  a 
contingency  alternative.  FDA  also  notes 
that  the  data  quality  of  manual  systems 
is  usually  less  than  satisfactory,  because 
no  automated  data  validation  takes 
place  during  data  entry.  The  U.S. 
Government  has  a  strong  commitment  to 
reducing  paper-based  processes  and 
moving  toward  e-commerce  for  all 
business  transactions.  Accordingly, 
imder  the  interim  final  rule,  paper- 
based  submissions  will  not  be  allowed, 
except  as  set  forth  in  §  1.280(c)  and  (d), 
by  e-mail  and  fax.  However,  FDA  and 
CBP  do  not  expect  system  failures  to  be 
a  common  occurrence. 

2d.  Security  of  System 

(Comments)  Several  comments 
question  the  security  of  the  system  and 
suggested  that  the  system  must  have 
extraordinarily  stringent  security 
protocols  in  place  to  protect  sensitive 
commercial  information  and  prevent 
potential  terrorists  from  obtaining 
information  capable  of  providing  cover. 

(Response)  FDA  agrees  the 
information  must  be  secure.  Any 
fraudulent  or  inadvertent  changes  in 
data  could  affect  FDA  response  and  thus 
affect  the  health  and  welfare  of 
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consumers  in  the  I'nitrd  States.  FDA 
has  determined  that  tht'  data  security 
and  data  integrity  requirements  of  the 
prior  notice  data  are  on  par  with  entry 
data  c  urrently  submitteci  through  .\B\ 
ACS  to  OASIS   Prior  notice  data 
submitted  through  ABI'ACS  will  have 
the  same  security  and  access  controls  as 
entry  data  currently  receiyed  through 
ABI/ACS.  Adequate  and  effectiye 
security  contrf)ls  will  be  placed  on  the 
FDA  PN  System  Interface  through  user 
account  management  and  authentication 
processes,  and  password  controls,  to 
ensure  data  security  and  integrity 

A  number  of  statutes,  regulations,  and 
policies  address  protection  of  sensitiye 
information  from  unauthorized 
disclosure   Some  that  are  releyant  to 
prior  notice  include  the  Clinger-Ciohen 
Act  of  1996,  the  Computer  Security  Act 
of  1987.  the  Trade  Secrets  Act:  21  CFR 
20.61  (Trade  Secrets  and  Commercial  or 
Financial  Information  Which  Is 
Priyileged  or  Cionfidential).  OMB 
Circular  A- 1.30  (Management  of  Federal 
Information  Resources),  and  FD.\  Staff 
Manual  (iuide  3250.15  (Information 
Technology  Security.  Data  Security — 
Data  Confidentiality)   For  example. 
Appendi.x  III  to  O.MB  Circular  No.  A- 
130  establishes  a  minimum  set  of 
controls  to  b(!  included  in  an  agency's 
information  security  program  and 
requires  security  controls  to  he 
commensurate  with  the  risk  and 
magnitude  of  the  harm  resulting  from 
the  loss,  misuse,  or  unauthorized  access 
to  or  modification  of  information. 

.3a.  Prior  Notice  Form 

(Comments)  Several  comments 
suggest  changes  to  the  proposed  form 
Most  of  these  recommend  changes  in 
the  order  of  items  in  the  form. 

(Response)  The  draft  form  that  was 
provided  as  an  attachment  to  the 
proposed  rule  was  intended  only  to 
provide  a  graphic  summary  of  the 
information  to  be  ( ollected  by  the  FDA 
PN  System  Interface  (68  FR  5334).  The 
form  was  an  illustration,  intended  to 
help  potential  users  to  visualize  the  data 
requirements  and  to  better  analyze  their 
relationship  and  impact.  FDA  did  not 
intend  the  draft  form  to  be  a  sample  of 
the  screens  that  will  be  available  to  the 
user  on  the  proposed  FDA  PN  System 
Interface.  Nor  was  it  intended  to  be  a 
draft  paper  form,  since  paper-based 
submission  will  not  be  acceptable, 
except  as  a  contingency  if  the  system  is 
not  operating. 

The  actual  screens  of  the  FD.-\  PN 
System  Interface  are  based  on  standard 
Web  design  principles,  with  primary 
attention  to  support  of  anticipated  data 
entry.  The  screens  will  incorporate 
extensive  use  of  "pull-down"  lists  to 


assist  users  in  entering  their  data.  For 
example,  transmitters  will  use  a 
predefined  pull-down  list  of 
International  Standards  Organization 
(ISO)  codes  for  countritjs  to  enter  the 
(ountrv  from  which  the  article  is 
shipped.  Screen  design  places  critical 
data  entry  items  at  the  beginning  of  the 
submission  process  and  uscis  those 
items  to  drive  later  processes.  Data  entry 
processing  will  also  include  robust  and 
user-friendly  data  validation  to  ensure 
that  transmitters  enter  data  correctly 
and  do  not  fail  prior  notice  because  of 
inadvertent  errors  in  their  data  entrv 
screens.  Additional  description  of  the 
FDA  PN  System  Interface  is  included  in 
the  discussion  of  the  interim  final  rule 
at  the  end  of  this  section. 

3b.  Form  Processing 

(Comments)  Several  {omments  make 
suggestions  about  the  way  the  form 
should  be  processed,  requesting  self- 
populating  fields,  the  ability  to  change 
information  without  redoing  the  whole 
form.  ( tinfirmation  after  submission, 
anil  other  features  that  would  make 
submission  easier. 

(Response)  .\s  noted  previously.  FDA 
did  not  intend  the  draff  form  in  the 
proposed  regulatiim  to  suggest 
processing  sequences.  Submitters  or 
transmitt>'rs  using  the  ABI/ACS 
inferfa(  e  to  submit  prior  nofic;e  data  to 
the  FDA  will  be  able  to  make  full  use 
of  the  capabilities  of  their  particular  ABI 
software's  automation  filatures.  The 
FDA  PN  System  interface  will  permit 
initial  partial  data  entry  and  will  allow 
the  user  to  save  the  information  entered 
until  all  data  are  available  for 
submission  The  FDA  PN  System 
Interface  is  designtul  to  ,i( cept   "header" 
information  that  will  permit  repeated 
information  to  be  automatically  entered. 
This  "header"  would  i ontain 
information  ( (insistent  across  several 
artu  les  of  food  within  the  same 
submission,  e.g.,  date  and  time  of  arrival 
for  several  articles  of  food  in  one 
shipment.  This  will  reduce  the  amount 
of  data  entry  and  potentially  reduce 
typing  and  transcription  errors.  FDA  has 
developed  the  FDA  PN  System  Interface 
to  allow  submitters  to  automatically 
ff'peat  information  already  entered  in 
the  submission  where  appropriate  [e.g.. 
all  information  is  the  same  except  for 
the  identity  of  th(!  article  or  the 
manufacturer). 

The  order  of  information  required  in 
prior  notice  is  displayed  to  best  support 
user  input.  For  example,  the  first 
informatiim  recjuired  is  the 
identification  of  the  submitter  and 
transmitter,  if  applicable.  The  next 
information  is  the  common  information 
that  may  apply  to  all  articles  of  food  for 


which  prior  notice  is  being  submitted  at 
the  same  time,  such  as  the 
manufacturer,  shipper,  carrier,  etc.  For 
example,  when  a  manufacturer  is 
identified  for  the  first  article  of  food,  the 
submitter  will  be  able  to  indicate,  using 
a  check  box.  that  the  manufacturer  is  the 
same  for  all  articles  of  food  in  the 
shipment. 

3c.  Clarification  of  Fields 

(Comments)  A  few  comments  ask  for 
clarification  on  the  meaning  of  specific 
fields. 

(Response)  Elsewhere  in  this  rule 
FDA  sets  out  the  information  that  must 
be  submitted  in  a  prior  notice  (see 
§  1.281).  In  addition,  online  help  will  be 
available,  which  will  include 
descriptive  information  on  data  fields, 
and  their  relationship  to  other  required 
information  and  references  to  the 
requirements.  FDA  will  also  provide  a 
help  desk  with  staff  who  will  answer 
questions  that  are  not  specifically 
answered  by  the  online  help. 
Information  on  how  to  contact  the  help 
desk  will  be  available  on  both  the  FDA 
PN  System  Interface  at  http:// 
\,\-\\i,v.access.  fda.gov  and  the  FDA  Web 
site  at  http :// www. f da. gov — see  "prior 
notice." 

4.  Existing  System  Adequate 

(Comments)  Several  comments 
suggest  that  the  regulations  proposed 
were  unnecessary  and  that  FDA  alreadv 
had  the  data  required,  so  prior  notice 
would  not  provide  any  additional 
security.  These  comments  conclude  that 
the  proposed  regulation  is  therefore 
functionally  redundant. 

(Response)  Congress  mandated  prior 
notice  when  it  enacted  the  Bioterrorism 
Act.  FDA  disagrees  with  the  assertion 
that  prior  notice  will  not  provide  any 
additional  security  because  similar 
information  about  food  is  already 
available  Current  systems  do  not 
provide  all  of  the  information  required 
by  the  Bioterrorism  Act.  Nor  do  they 
ensure  that  FDA  is  provided  with  the 
required  information  before  arrival,  as 
required  by  Congress  when  it  passed  the 
Bioterrorism  Act. 

5-11.  Description  of  the  Prior  Notice 
Submission  Systems 

Prior  notice  submission  and 
electronic  review  will  be  accomplished 
through  several  new  or  enhanced 
components  of  FDA's  and  CBP's 
existing  electronic  systems. 

a.  ABI/ACS  interface.  The  existing 
ABI/ACS  interface,  which  sends  data 
from  customs  brokers  or  self-filers 
through  ACS  to  OASIS,  will  be 
enhanced  to  support  the  prior  notice 
requirement.  For  customs  brokers  or 
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self-filers  providing  prior  notice  as  part 
of  their  CBP  entry  through  the  ABl/ACS 
interface,  the  process  for  submission 
and  response  will  be  similar  to  the 
current  process  for  submitting  entry 
information  about  FDA-regulated 
products.  A  customs  broker  or  self-filer 
will  enter  and  transmit  the  information 
currently  required  in  a  CBP  entry,  along 
with  any  additional  information 
required  in  prior  notice,  using  the 
software  that  currently  supports 
submission  of  data  through  the  ABI 
interface.  (Changes  will  be  required  to 
the  existing  software  to  support  the 
additional  information  required  in  the 
prior  notice.)  As  it  does  currently,  ACS 
will  vahdate  the  submission  to  ensure 
that  data  required  by  CBP  and  FDA  is 
entered.  The  existing  validation  will  be 
enhanced  to  include  validation  of  some 
prior  notice  information.  If  errors  or 
deficiencies  are  found,  the  transmission 
will  be  rejected  and  the  customs  broker 
or  self-filer  can  resubmit  after  correcting 
the  errors  or  deficiencies. 

Once  ACSjdetermines  a  submission  is 
valid,  the  prior  notice  information  and 
other  data  will  be  transmitted  to  OASIS. 
OASIS  will  perform  additional  data 
checks  and  validations.  Validation  is  the 
process  by  which  the  data  are  checked 
for  completeness  and  self-consistency 
by  the  system.  It  is  a  rapid  process  that 
does  not  include  screening  the  data  for 
potential  public  health  concerns.  That 
screening  occurs  after  data  validation.  If 
the  submission  is  determined  to  be 
facially  valid,  FDA  will  transmit  a 
message  through  ACS  to  the  customs 
broker  or  self-filer.  The  message  will 
provide  the  Prior  Notice  Confirmation 
Number  (PN  Confirmation  Number), 
which  verifies  that  the  prior  notice  has 
been  confirmed  by  FDA  for  review. 

If  errors  are  found,  OASIS  will  reject 
the  submission  and  generate  a 
message(s)  identifying  where  the  error 
occurs.  No  PN  confirmation  number 
will  be  issued.  After  the  customs  broker 
or  self-filer  is  notified  of  the  errors,  the 
customs  broker  or  self-filer  can  correct 
the  errors  and  resubmit  the  entire  entr>' 
using  the  same  entry  number  through 
the  existing  CP  transaction  process 
(which  is  the  existing  transaction  for 
brokers  or  self-filers  to  resubmit  FDA- 
specific  data  through  ACS).  This  process 
only  allows  FDA-specific  data  to  be 
corrected  for  resubmission,  and  not 
CBP-specific  data. 

A  new  ABI/ ACS-OASIS  interface, 
modeled  after  the  existing  process,  will 
be  available  to  submit  prior  notice  for  an 
article  of  food  entering  the  United  States 
as  an  IT  or  T&E  entry,  or  an  FTZ 
admission.  This  new  transaction  will 
not  require  all  of  the  information 
currently  submitted  to  CBP  at  the  time 


a  consumption  entry  is  filed,  but  will 
require  complete  prior  notice 
information.  Processing  of  these  prior 
notices  will  be  similar  to  that  described 
for  consumption  entries.  However,  prior 
notice  will  be  submitted  by  a  new 
transaction  type  that  will  require  only 
the  information  needed  for  prior  notice 
and  to  support  messages  to  CBP 
regarding  the  adequacy  of  the  prior 
notice. 

If  CBP  entry  is  later  filed,  the  PN 
Confirmation  Number  for  the  article 
must  be  entered  as  an  affirmation  of 
compliance  for  OASIS  purposes  as 
evidence  that  prior  notice  for  the 
product  was  submitted  and  confirmed 
before  arrival.  Depending  on  the 
capabilities  of  a  customs  broker's  or  self- 
filer's  software,  a  copy  of  the  ABI  Cargo 
Release  Summary  will  also  show  that 
the  prior  notice  has  been  received, 
though  not  necessarily  confirmed,  by 
FDA. 

The  following  list  identifies  the  types 
of  entries,  with  accompanying  CBP 
description,  for  which  prior  notice  mav 
be  submitted  through  ABI/ACS  at  the 
submitter's  option: 

"Consumption  entries" — products 
entered  for  use  or  consumption  in  the 
United  States; 

"Warehouse  entries" — products 
subject  to  duty  but  for  which  payment 
of  duties  is  deferred.  Merchandise 
entered  into  a  warehouse  may  be  stored, 
repacked,  cleaned,  manufactured, 
smelted,  refined,  or  sold  for  export. 
Food  must  remain  in  the  warehouse 
until  withdrawn  for  consumption  in  the 
United  States  (and  any  applicable  duty 
paid); 

"IT  entries" — in-bond  transportation 
entries  for  merchandise  that  arrives  at  a 
Customs  port  of  entr\'  but  is  transported 
without  appraisement  to  another 
Customs  port  of  entry  where  it  may  be 
entered  for  consumption  or  warehouse, 
admitted  into  a  FTZ  or  may  be  the 
subject  of  another  transportation  entry: 

"T&E"  entries" — in-bond 
transportation  entries  for  merchandise 
which  arrives  at  a  Customs  port  of  entry 
and  is  to  be  transported  without 
appraisement  through  the  Customs 
territory  and  then  exported;  and 

"FTZ  admissions" — are  for 
merchandise  to  be  used  in 
manufacturing  or  exhibition  or  to  be 
manipulated  in  a  FTZ.  Merchandise 
admitted  into  the  zone  is  not  subject  to 
the  payment  of  duties.  Merchandise 
may  be  withdrawn  from  the  zone  for 
consumption,  warehousing,  or 
exportation.  There  are  various  categories 
of  merchandise  in  a  zone. 

b.  FDA  PN  System  Interface.  The  new 
FDA  PN  System  Interface  will  be 
available  for  international  mail  and 


other  transactions  that  are  not  accepted 
bv  ABI/ACS.  food  refused  under  section 
801  (m)  of  the  FD&C  Act,  and  those  who 
chouse  not  to  submit  prior  notice 
through  ABI/ACS.  The  FDA  PN  System 
Interface  is  available  at  http:// 
wiA-w.accpss.fda.gnv.  FDA  expects  that 
less  than  10  percent  of  transactions  will 
be  routinely  submitted  through  the  FDA 
PN  System  Interface,  We  estimated  the 
number  of  informal  entries  that  are  not 
currentlv  captured  by  ABI/ACS  and 
international  mail  submissions  based  on 
discussions  with  CBP. 

The  FDA  PN  System  Interface  will 
allow  the  user  to  view  and  print  a  prior 
notice  confirmation,  including  a  PN 
Confirmation  Number,  the  time  the 
prior  notice  was  confirmed,  and  a 
record  of  the  information  received  and 
validated  by  FDA. 

To  submit  prior  notice  information 
electronically  by  the  FDA  PN  System 
Interface,  the  transmitter  must  establish 
a  prior  notice  account.  FDA's  Unified 
Registration  and  Listing  System 
(FURLS)  at  http://wv^M:access.fda.gov 
will  manage  the  issuance  of  user 
accounts  for  both  food  facility 
registrations  and  prior  notice 
submissions.  FURLS  will  be  available 
24  hours  a  day.  7  days  a  week,  and  will 
provide  end-users  access  to  the  systems. 
After  successfully  logging  in  using  the 
account  password,  FURLS  will  pass  the 
user  account  credentials  to  tha  FDA  PN 
Sv.stem  Interface.  If  the  transmitter  has 
not  established  a  prior  notice  account, 
the  transmitter  will  be  directed  to 
establish  a  prior  notice  account  the  first 
time  he  or  she  accesses  the  FDA  PN 
System  Interface.  Subaccounts  can  also 
be  created,  at  the  discretion  of  the 
primaiA^  account,  to  allow  more  than 
one  person  associated  with  a  prior 
notice  to  access  the  prior  notice 
information. 

A  submitter  or  transmitter  who  elects 
to  use  the  FDA  PN  System  Interface  will 
enter  information  online,  using  a  series 
of  screens  designed  to  lead  the 
submitter  through  the  prior  notice 
submission  process.  Data  will  be  subject 
to  the  same  validation  criteria  used  in 
the  ABI/ ACS-OASIS  interface,  but  the 
validation  will  be  performed  on-line,  in 
real  time.  When  the  prior  notice 
submission  has  been  validated,  the 
transmitter  will  receive  a  message 
showing  that  the  prior  notice  has  been 
received  by  FDA  for  review  and 
accepted  as  facially  complete.  This 
message  will  include  a  unique  PN 
Confirmation  Number  as  well  as  the 
date  and  time  of  the  submission  and 
confirmation.  The  message  will  confirm 
that  the  prior  notice  is  facially  complete 
and  has  been  received  by  the  FDA  for 
review.  Capability  will  also  be  provided 
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to  get  a  hard  copy  printout  of  the  prior 
notice  submission  and  a  confirmation 
for  verification  upon  arrival  of  the 
article  of  food,  if  needed 

If  the  prior  notice  was  submitted 
through  the  FDA  PN  Svstem  Interface, 
this  confirmation  number  must 
accompany  the  article  nf  ff)nd  when  it 
arrives  at  the  port  of  arrival    For  food 
amving  by  international  mail,  the  P.\' 
Confirmation  Number  received  from  the 
FDA  PN  System  Interface  must  be 
entered  on  the  '('ustoms  Declaration — 
CNJ2  and  CN2J"  supplied  when  the 
article  is  mailed.  When  food  subject  to 
this  subpart  is  carried  bv  or  otherwise 
accompanies  an  individual,  the 
individual  must  have  the  PN 
Oinfirmation  Number,  as  well,  ^h^' 
number  will  provide  C.BP  and  FDA 
personnel  at  the  border  with  the  means 
to  connect  to  the  results  of  the  P'DA 
review  of  the  prior  notice  information. 

Receipt  of  a  PN  (Confirmation  Number 
is  evidence  onlv  that  a  prior  notH>'  has 
been  received  for  FDA  review   Should 
the  FDA  review  proc:ess  determine  that 
an  article  of  food  should  be  inspected. 
personnel  at  th^  border  will  examine  the 
food 

Prior  Notice  covering  a  refused  food 
I  no  prior  notice  or  inaccurate  prior 
notice)  must  be  submitted  through  the 
FD.-\  PN  Svstem  Interface  In  addition  to 
prior  notu.e  information,  the  FDA  PN 
Svstein  Intt-rfacf  will  be  used  to  inform 
FD.-\  lit  thi-'  port  or  >t'cure  storage 
location  where  retu.->ed  food  is  or  will  be 
held. 

12   FDA  Review 

The  FDA  prior  notice  review  process 

will  operate  7  days  a  week.  24  hours  a 
dav  to  review  prior  notice  submissions 
transmitted  through  brith  ABI/ACS  and 
the  FDA  PN  Svstem  lnt*>rface.  This 
proc:ess  begins  with  an  automated 
-.creening  process   If  additional 
evaluation  of  the  prior  notice 
information  is  necessarv   Fn.\ 
headquarters  staff,  operating  24  hours  a 
day.  7  days  a  week,  will  re\  i^u  the 
information  and  may  initiatt^'  an 
e.xamination  bv  FDA  or  ( :BP  of  the 
article  of  food  at  th^•  port  of  arrival,  nr 
in  the  case  (jf  rail  shipment.-,,  within  the 
confines  of  the  closest  appropriate 
examination  site  Th^  review  procfss  is 
and  manual  review  by  FDA  staff  It  will 
be  designed  to  identifv  food  products 
that  may  pose  serious  risks  to  public 
health  so  that  appropriate  action  c;an  be 
taken  upon  arrival  in  the  I'nited  States. 
The  review  process  is  not  impacted  by 
the  method  of  electronic  submission. 
The  results  of  this  process  will  be 
transmitted  to  C.BP. 

The  existing  OASIS  screening  and 
FDA  staff  review  and  examinaticm 


processes  will  determine  admissibility 
under  section  801(a)  of  the  FD&C  Act. 
Thus,  food  that  has  not  been  refused 
after  re.iew  and/or  examination  of  the 
prior  notice  information  mav  be  subject 
to  further  inspection  and  sampling  at  an 
inland  destination  for  determination  of 
admissibilitv  under  section  801  (a)  of  the 
FD&C.  Ac  t 

1  1   Sumiiiarv  of  the  Interim  Final  Rule 

I'he  interim  final  rule  requires  that 
prior  notu  e  be  submitted  ele(:tronic:ally 
to  FDA  All  prior  notice  information 
must  be  submitted  in  the  English 
language  exc  ept  an  individual's  name. 
the  name  of  a  i  miipany.  and  the  name 
of  a  street  niav  be  submitted  in  a  foreign 
language.  All  information,  including 
these  items,  must  be  submitted  using 
the  Latin  (Rnman)  alphabet   The  prior 
notice  may  he  submitted  through  ABI/ 
ACS  or  the  FDA  PN  System  Interface  at 
bttp  ://l^^\^v  arif'ss  fda  i^ov  Prior  notice 
must  be  submitted  via  the  FD.\  PN 
Svstem  Interfac  e  for  artic;les  of  food 
importt'd  nr  offered  for  import  bv 
mternatinn.il  mail  or  nther  transaction 
tvp''>  ih.il  1  aiiiiiit  tie  made  through  .ABI 
.AC.s  iml   irtn  les  totui  that  have  been 
refused  undiT  -mm  tinn  HOllnili  1 1  i  if  the 
FD^C  Ai  t 

The  inti'iiin  fnia!  ruir,  in  *^  1  279(hl 
through  (d).  also  sets  nut  how  we  will 
handle  prior  notice  in  four  "down-tune" 
situations:  The  customs  broker's  nr  self 
filer's  access  to  ABI/ AC'S  is  rmt  vvnrking, 
the  ABI/ACS  interface  is  nnt  wnrking. 
the  FDA  PN  S\  stem  Interface  is  nnt 
working;  and  (JASIS  is  not  working  In 
all  these  situations,  an  alternative  form 
of  prior  notice  information  is  required 
If  access  to  ABI/ACS  is  not  available  or 
if  the  ABI/ACS  interface  is  not  working, 
prior  notic:e  must  be  submitted  vi,i  the 
FDA  PN  System  Interface.  II  FDA 
determines  that  FDA  PN  Svsttmi 
Interface  is  not  working,  prior  notice 
mav  be  submittt'd  manuallv  b\-  those 
whn  dn  nnt  us,.  .\H1  ACS.  If  FDA 
deteniiiiics  tliat  (JASIS  is  not  working. 
all  prior  notices  must  be  submitted 
manuallv    FTl.A  will  issue  notification 
fhrnugii  notu  es  nu  the  FDA  Web  site  at 
http://i\\iu  tiiti  ij,i>\.  ,it  http:// 
wivw  III :  fss  /(/,)  ii, i\  and  through 
mess.it^r-,  m  .\HI  .\CS   ()nc:e  FDA  issues 
this  iintitu  atinn.  prinr  notice 
information  must  be  submitttjd  to  FDA 
by  e-mail  nr  by  fax.  Hand  deliven,-  of 
hard  copv  to  FTX\  is  not  allowcMl.  The 
location  for  receipt  of  submission  by  e- 
mail  or  fax  is  listed  at  http:// 
vwfM/dc; jjov — see  "prior  notice" 

H  "What  Information  Must  Be  in  a  Prior 
Notice?"  (§1.281  Proposed  as  §1.2881 

Proposed  §  1.288  listed  the 
information  that  was  to  be  inc:luded  in 


each  prior  notice.  Part  of  the 
information  was  taken  directly  from 
section  801(m)(l)  of  the  FD&C  Act.  The 
remainder  of  the  list  consisted  of 
information  that  FDA  and  CBP  have 
determined  is  necessary  to  ensure  that 
we  c:an  enforce  section  801(m)  of  the 
FD&C  Act's  prior  notice  requirements  as 
intended  by  Congress.  This  additional 
information  is  thus  authorized  under 
section  701(b)  of  the  FD&C  Act  (21 
U.S.C.  371(b)).  In  the  proposed  rule,  we 
explained  why  each  of  these  items  was 
necessary  for  the  efficient  enforcement 
of  section  801(m)  of  the  FD&C  Act. 

(Comments)  Generally,  comments 
assert  that  the  proposed  rule  required 
too  many  data  elements.  Some 
comments  state  that  the  required 
information  is  more  than  that  necessary 
to  facilitate  inspection:  is  burdensome 
on  industry:  and  is  more  information 
than  that  authorized  bv  the  Bioterrorism 
Act.  particularly  with  regard  to  product 
identity,  port  of  entry,  and  identification 
of  parties  involved  in  prior  notice.  One 
comment  argues  that  the  prior  notice 
was  intended  by  Congress  only  to  aid 
FDA  in  its  efforts  to  ensure  the  security 
of  the  food  supply,  not  to  enhance 
compliance  of  imported  food  with  all 
applicable  FD&(C  Act  requirements. 

(Response)  FDA  agrc^es  with  manv  of 
these  c:omments.  Accordinglv.  the 
interim  final  rule  will  not  require? 
submission  of  the  following 
information: 

•  Telephone  and  fax  numbers  and  e- 
mail  addresses  for  most  firms: 

•  Registration  numbers,  except  for  the 
manufacturer  and  shipper,  if  otherwise 
required  bv  section  801(1)  of  the  FD&C 
Ac:t; 

•  Entry  line  numbers; 

•  Brand  or  trade  name; 

•  CBP  port  of  entrv: 

•  Anticipated  date  of  entrv  for  CBP 
purposes:  and 

•  The  identities  of  multiple  carriers. 
F'DA  has  also  revised  the  following 

informatiim  requirements  to  make  them 
less  burdensome: 

•  Quantity: 

•  Lot/code  identifier; 

•  Manufacturer;  and 

•  Grower, 

Finally,  FDA  has  added  the  following 
information  requirements  due  to  the 
changes  in  timeframe,  the  need  to 
coordinate  with  CBP,  and  in  response  to 
comments: 

•  The  mode  of  transportation;  and 

•  Planned  shipping  information, 
including  the  6-digit  HTS  code. 

FDA  does  not  agree  that  section 
801(m)  of  the  FD&C  Act  is  limited  to 
"food  security."  The  purpose  of  the 
Bioterrorism  Act  is  "[tlo  improve  the 
ability  of  the  United  States  to  prevent. 
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prepare  for,  and  respond  to  bioterrorism 
and  other  public  health  emergencies." 
(Pub.  L.  107-188  (emphasis  added)). 
Title  III  of  the  Bioterrorism  Act  is  titled, 
"Protecting  the  Safety  and  Security  of 
the  Food  and  Drug  Supply."  (Pub.  L. 
107-188  (emphasis  added)).  Indeed, 
when  reviewing  prior  notices  that  have 
been  submitted  after  a  food  has  already 
been  refused  for  lack  of  adequate  prior 
notice,  Congress  explicitly  directs  FDA 
to  determine  if  it  has  in  its  possession 
any  "credible  evidence  or  information 
indicating  that  such  article  present  a 
threat  of  serious  adverse  health 
consequences  or  death  to  humans  or 
animal,"  (section  801(m)(2)(B)(ii)  of  the 
FD&C  Act).  This  standard  is  a  health- 
based  standard  and  is  not  limited  to 
intentional  acts  of  contamination. 

For  clarity,  the  interim  final  rule  also 
has  segregated  the  information 
requirements  for  food  imported  or 
offered  for  import  by  international  mail 
as  new  §  1.281(b)  and  the  information 
requirements  for  food  refused  under 
section  801  (m)  of  the  FD&C  Act  as  new 
§  1.281(c). 

1 .  Registration  Numbers 

(Comments)  Comments  note  that  the 
submitter  may  not  know  the  necessary 
registration  numbers  and  reconunend 
that  FDA  confirm  the  registration 
numbers  within  its  system.  A  comment 
reasons  that,  because  FDA  will  have 
access  to  the  contact  information  in  its 
fdcilitv  registration  database,  FDA 
should  only  require  the  registration 
number  rather  than  the  name,  address, 
telephone  number,  fax  number,  and  e- 
mail  address  to  reduce  the  burden  on 
submitters.  Another  comment  states  that 
it  would  be  impossible  to  provide  the 
FDA  registration  numbers  of  all 
operators  that  have  handled  the 
imported  food  and  questions  FDA's 
need  for  the  registration  numbers 
becau.se  the  'one  up,  one  down" 
recordkeeping  provision  added  to  the 
FD&C  Act  by  section  306  of  the 
Bioterrorism  Act  is  sufficient  to  help 
FDA  take  appropriate  steps.  Other 
comments  express  concern  about  the 
confidentiality  of  registration  numbers, 
i.e..  they  may  be  denied  access  to  the 
registration  number  or  be  unable  to 
verifv  it.  Other  comments  state  that  an 
importer  who  imports  returned  U.S. 
goods  has  no  direct  relationship  with 
the  U.S.  manufacturer  and  therefore 
assert  that  these  importers  cannot  obtain 
the  registration  number. 

(Response)  Registration  of  facilities 
that  manufacture/process,  pack,  or  hold 
food  for  consumption  in  the  United 
States  is  required  by  new  section  415  of 
the  FD&C  Act,  which  was  added  by 
section  305  of  the  Bioterrorism  Act. 


FDA  does  not  believe  that  the  statute 
gives  FDA  authority  to  waive  the 
registration  requirement  for  facilities 
that  manufacture/process,  pack  or  hold 
food  for  consiunption  in  the  United 
States.  The  one  instance  when  not 
providing  a  registration  number  may  be 
appropriate  is  when  the  manufacturer  is 
out  of  business  or  registration  no  longer 
is  appropriate  because  the  manufacturer 
has  ceased  making  food  products  under 
FDA's  jurisdiction. 

If  such  a  food  is  refused  because  of 
inadequate  prior  notice  for  failure  to 
provide  a  registration  number,  or  if  the 
food  is  held  under  §  1.285(b),  you  may 
request  an  FDA  review  under  §  1.285(j). 
As  part  of  your  request,  you  should 
provide  FDA  information  to  show  that 
the  facility  associated  with  the  food  is 
out  of  business  or  inactive. 

Registration  is  designed  to  work  in 
concert  with  prior  notice  at  the  border, 
as  reflected  in  new  section  801(1)  of  the 
FD&C  Act,  which  provides  that  food 
from  facilities  that  must  register  may  not 
be  admitted  into  distribution  for 
consumption  in  the  United  States  unless 
the  relevant  facilities  have  been 
registered.  To  enforce  section  801(1)  of 
the  FD&C  Act  as  intended  by  Congress, 
FDA  has  determined  that  it  must  review 
registration  status  of  manufacturers  and 
shippers  as  part  of  prior  notice.  The 
information  provided  by  registration 
will  allow  FDA  to  check  prior  notice 
submissions  against  registration  data  to 
confirm  the  identity.  Moreover,  the 
information  provided  by  prior  notice 
submissions  can  serve  as  a  crosscheck 
as  to  whether  these  firms  are  registered 
as  required  and  have  provided  the 
necessarv  updates.  FDA  thus  believes 
that  prior  notice  and  registration  will 
work  in  tandem  to  provide  FDA  with 
information  about  the  article  of  food  and 
a  facility  involved  in  its  production  and 
distribution  that  will  inform  and 
improve  our  risk-based  border 
inspection  decisions,  as  well  as  our  later 
admissibility  determinations. 

FDA  does  not  agree  that  it  should 
confirm  registration  without  requiring 
that  the  number  be  submitted.  Each 
registered  facility  will  be  assigned  a 
unique  registration  number  by  FDA. 
Thus,  the  registration  number  will  help 
identify  the  manufacturer.  Without  a 
registration  number,  it  may  be  difficult 
to  determine  exactly  which  registered 
facility  to  associate  with  the  article: 
Different  firms  may  have  the  same  or 
similar  names  and  more  than  one  firm 
may  operate  from  a  particular  location. 
In  addition,  requiring  the  registration 
number  as  part  of  manufacturer  identity 
makes  it  clear  to  foreign  exporters  and 
U.S.  importers  from  the  outset  when 


registration  is  required  for  imported 
food. 

FDA  does  not  agree  that  the 
registration  number,  when  one  is 
required,  is  sufficient  by  itself  to 
'identif\'"  a  person  in  a  prior  notice 
submission.  The  additional  information 
is  needed  to  verify  that  the  registration 
number  is  accurate.  For  example, 
without  additional  information,  there  is 
a  significant  possibility  of  typographical 
errors,  leading  to  misidentification  of 
facilities,  which  could  lead  to  foods 
being  stopped  at  the  border  for 
inadequate  prior  notice  and  registration. 
FDA  is  requiring  identif\'ing 
information  in  addition  to  the 
registration  number  (if  one  is  required) 
to  reduce  the  number  of  clerical  or 
typographical  errors  in  registration 
information  that  could  result  in  refusals. 
The  FDA  PN  System  Interface  will 
require  the  firm  name  and  at  least  the 
city  and  country  as  "confirmatory' 
information,"  in  addition  to  the 
registration  number  to  allow  for 
validation.  (If  registration  is  not 
required  for  the  facilities  associated 
with  a  particular  article  of  food,  a 
registration  number  may  still  be 
provided,  along  with  the  name  of  the 
facility  and  the  city  and  country.  If  a 
registration  number  is  not  required  and 
the  submitter  chooses  not  to  provide  the 
number  voluntarily,  the  name  and  full 
address  of  the  facility  must  be  provided 
to  ensure  that  FDA  can  fully  identif\-  the 
correct  party.) 

Finally,  the  systems  will  not 
automatically  fill  in  the  registration 
number  on  any  documents  or  electronic 
screens  that  are  provided  to.  or  appear, 
to  the  submitter  or  transmitter. 

To  minimize  the  burden,  the  interim 
final  rule  only  requires  registration 
numbers  for  shippers  (if  the  shipper  is 
a  facility  required  to  register  for  that 
article  of  food)  and  the  manufacturer. 
The  interim  final  rule  also  states  when 
a  registration  number  is  not  required  in 
a  prior  notice  for  these  persons.  Under 
section  415  of  the  FD&C  Act. 
registration  is  only  required  for  food  for 
consumption  in  the  United  States.  TJjus. 
the  interim  final  rule  does  not  require 
that  a  prior  notice  include  registration 
numbers  of  facilities  associated  with 
articles  of  food  that  are  imported  or 
offered  for  import  for  transshipment, 
storage  and  export,  or  further 
manipulation  and  export.  The  interim 
final  rule  does  not  require  a  registration 
number  for  the  manufacturer  if  the 
article  of  food  is  sent  by  an  individual 
as  a  personal  gift  (i.e..  for  non-business 
reasons)  to  an  individual  in  the  United 
States. 
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2.  Fax  &  E-mail  Addresses 

(('omments)  Some  comments  state 

that  thp  fax  number  and  p-niail  address 
.should  be  optional 

(Response)  FDA  agrees,  in  part,  and 
has  eliminated  the  requirement  for 
telephone  and  fax  numbers  and  e-mail 
addresses  in  manv  instances   In  the 
interim  final  rule,  the  telephone  and  fax 
numbers  and  e-mail  atldresses  (if  thev 
exist]  are  only  required  for  submitters 
and  transmitters  so  that  FDA  can 
communic:ate  with  them,  if  necessary. 
The  prior  notice  submission  must 
declare  if  these  persons  do  not  have  a 
telephone  number,  fax  number,  ore- 
mail  address. 

.3.  Submitter  and  Transmitter 

(§  1  281(aJ(lJ  and  iaj(2j  Proposed  as 

§  1.288(a)) 

The  proposed  rule  required  the 
identity  of  the  submitter  and  the 
associated  submittint;  firm 

(Comments)  Conmients  addressing  the 
submitter  focused  primarily  on  who  is 
authorized  to  >ubmit  prior  notic  e  and  on 
the  need  for  registration  numbers  and 
fax  and  e-mail  information 

(Response)  Comments  regarding  who 
mav  submit,  as  well  as  comments 
regarding  registration  numbers  and 
telephone,  fax.  and  e-mail  information 
already  have  been  addressed 

As  e.xplained  in  the  proposal,  the 
identification  of  thi^  submitter  is  needed 
so  that  FD.-\  knows  who  is  respcmsible 
for  the  informatum  in  the  prior  notice 
and  can  communicate  with  them  when 
necessarv    The  information  is  also 
necessary  to  follow  up  when  audits, 
inspections,  or  enforcement  are 
necessary. 

The  FDA  PN  System  Interface  will 
allow  the  information  transmitted  for 
identification  of  the  submitter  to  be 
automatically  repeated  in  the  same 
submission  if  the  submitting  firm  is  also 
any  other  firm  identified  in  thf'  prior 
notice,  such  as  the  transmitter,  importer, 
(jwner.  ultimate  consignee,  etc  This 
ability  to  automatically  repeat 
information  mav  also  be  available  for 
transmitters  submitting  prior  notice 
through  ABI/ACS,  depending  on  the 
features  of  the  .^Bl  software  package 
used  by  the  transmitter 

(Interim  final  rule)  Section  1.281(a)(1) 
requires  submission  of  the  name  of  the 
individual  submitting  the  prior  notice, 
i  e  ,  the  submitter,  and  his  or  her 
business  address,  and  telephone 
number,  fax  number,  and  e-mail  address 
(if  they  exist),  as  well  as  the  name  and 
address  of  the  submitting  firm 
associated  with  the  submitting 
individual,  if  it  exists. 


4.  Transmitter  (§  1, 281(a)(2)) 

The  proposed  rule  allowed  an  agent  to 
provide  prior  notice 

(Clomments)  ("omments  on  the  use  of 
agents  to  provide  prior  notice  are 
discussed  under  *?  1.278. 

(Response)  Respcjnses  to  comments  on 
the  use  of  agents  are  discussed  under 
t?  1  278, 

(Interim  final  rule)  If  the  prior  notice 
is  transmitted  by  a  person  other  than  the 
submitter,  *}  1.2ai(a)(2)  requires  the 
name  of  the  individual  transmitting  the 
prior  notice,  ;  e  .  the  transmitter,  on 
behalf  i  if  the  submitter  and  his  or  her 
business  address,  telephone  number,  fax 
number,  and  e-mail  address,  if  they 
e.xist    The  submission  must  also  include 
the  name  of  the  firm  associated  with  the 
individual  transmitting  the  prior  notice 
information,  if  it  exists  The 
identification  of  the  transmitter  is 
needed  so  that  FDA  ma\  confirm  the 
prior  notice,  communicate  regarding  the 
prior  notice  ,ifter  FD.-\  review,  and 
followup  wiien  audits,  ins[)ections,  or 
enlorceiiii'iit  .in'  iuh  essar\\ 

5,  CBP  Entry  Type  (§  1.281(a)(3) 
Proposed  as  i?  1.288(b)) 

The  proposed  rule  requin^d  the 
submission  of  the  Customs  entry  type 

assoi  iattMl  with  the  .irticle  of  food  being 
im^inrted  (if  iitfert'd  tor  import 
(proposed  *?  1.288(b)). 

(('omments)  Comments  state  that  the 
CBP  entry  type  is  not  always  available 
by  noon  of  the  day  before  arrival.  They 
also  note  that  entry  type  may  change 
depending  on  quota  status,  e.g..  where 
a  consumption  entrv  was  planned  but 
then  was  (  h.inged  to  a  warehouse  entr\' 
because  an  entry  quota  on  the  product 
was  temporarilv  filled  or  closed 

(Response)  FDA  and  CBP  believe  that 
the  significant  shortening  of  the  prior 
notice  timeframe  resolves  many  of  the 
concerns  about  the  availability  of  the 
CBP  entry  type  As  discussed  in  the 
proposed  rule.  FDA  needs  this 
information  for  screening  to  identify  the 
appropri.ite  artii  les  for  inspection.  It  is 
also  n«)ded  for  comiaunication  with 
FDA  and  CBP  staff  at  the  border.  Also, 
entry  type  determines  which  entry 
identifiers  should  be  used  (entry 
number,  in-bond  number)  to  identify  the 
shipment.  In  addition,  the  CBP  entry 
type  tells  us  if  the  article  of  food  is  for 
(  onsumption  in  the  I'nited  States  or  is 
tor  export  or  other  uses  that,  in  turn, 
allows  FDA  to  determine  that  certain 
information  is  not  recjuired  [e.g., 
registration  numbers) 

(Interim  final  rule)  Section  1.281(a)(3) 
of  the  interim  final  rule  rt^quires 
submission  of  the  entry  type.  Some 
examples  of  entry  types  are  listed  as 


follows:  Consumption  entries, 
warehouse  entries,  and  temporary 
importation  bond  entries.  Each  of  these 
types  has  a  designated  CBP  code.  For 
prior  notice  submissions  made  through 
ABI/ACS,  the  entry  type  will  consist  of 
the  CBP  entry  code  specific  for  that  type 
of  entry,  e.g..  "01"'  for  a  consumption 
entry,  "21"  for  a  warehouse  entry,  "23" 
for  a  temporary  importation  bond  entry, 
efc.  These  codes  are  ones  customs 
brokers  and  self-filers  currently  provide 
to  CBP  at  entry.  For  prior  notice 
submissions  made  through  the  FDA  PN 
System  Interface,  applicable  entry  types 
or  other  admission  categories  will  be 
provided  for  selection  in  a  drop-down 
menu,  e.g.,  consumption,  IT,  T&E,  mail, 
FTZ,  etc.  Explanations  of  the  different 
entry  types  or  other  admission 
categories  will  be  available  to  help  the 
transmitter  choose  the  right  one. 

6.  A(;S  Entry  Line  Number  or  Other 

Customs  Identification  Number 

(^  1.281(a)(4)  Proposed  as  S  1.288(c)) 

The  proposed  rule  required  the 
identification  of  the  CBP  entry  number, 
the  CBP  ACS  line  number  and  the  FDA 
line  number.  FDA  explained  that  this 
information  is  necessary  for  screening 
and  identification  of  the  appropriate 
articles  for  inspection,  as  well  as  for 
matching  the  prior  notice  to  the 
corresponding  ("BP  entry  to  assess  the 
adequacy  of  the  prior  notice  when 
shipments  arrive  and  are  presented  for 
review. 

(Comments)  Comments  state  that  the 
("BP  entry  number  is  available  only  from 
a  customs  broker  or  self-filer,  but  not 
every  import  has  a  broker.  (Dther 
comments  state  that  the  entry  number  is 
not  assigned  until  the  customs  broker  or 
self-filer  transmits  entry  information 
through  the  ABl  to  ACS.  Thus,  the  entry 
number  is  not  available  by  noon  of  the 
day  before  arrival.  Other  comments  state 
that  entry  and  line  numbers  are  not 
available  earlier  than  4  hours  before 
arrival  at  land  ports.  Some  comments 
suggest  that  FDA  make  this  information 
v(jluntary. 

(Response)  FDA  agrees  in  part  and  has 
removed  the  requirement  for  submission 
of  line  numbers.  The  interim  final  rule 
only  requires  submission  of  a  CBP  entry 
identifier.  FDA  believes  that  the  entry 
identifier  is  necessary  for  proper 
identification  of  the  information  in  a 
prior  notice  with  the  appropriate 
articles  for  inspection.  FDA  also 
believes  that  submission  of  the  entry 
identifier  is  critical  for  matching  the 
prior  notice  to  the  corresponding  CBP 
entry,  which  is  necessary  to  assess  the 
adequacy  of  the  prior  notice  when 
shipments  arrive  and  are  presented  for 
review.  For  in-bond  entries  and  FTZ 
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admissions,  and  for  prior  notices 
submitted  through  the  FDA  PN  System 
Interface,  an  entry  identifier  is  critical 
for  matching  the  prior  notice  to  the 
corresponding  CBP  entry  if  a 
consumption  entry  is  submitted  so  FDA 
and  CBP  can  ensiu-e  that  prior  notice 
requirements  were  satisfied.  For 
transmitters  submitting  prior  notice 
with  CBP  entry  information  through  the 
ABI/ACS  interface,  the  CBP  entry 
number  assigned  by  CBP  is  also  the 
entry  identifier.  For  customs  brokers  or 
self-filers  submitting  prior  notice  for  a 
food  entering  the  United  States  as  an  IT 
entry,  a  T&E  entry,  or  FTZ  admission, 
the  CPB  in-bond  number  or  FTZ 
admission  number  assigned  by  CBP  is 
also  the  entry  identifier. 

If  prior  notice  is  being  submitted 
through  the  FDA  PN  System  Interface, 
the  entry  identifier  will  depend  on  the 
entry  type  and  the  reason  for  Web 
submission.  If  available  to  the 
transmitter  [e.g.,  the  prior  notice  is  for 
a  CBP  entry  but  the  ABI/ACS  interface 
is  not  available),  the  CBP  entry  nimiber 
must  be  used.  Where  appropriate,  the 
in-bond  number  must  be  used  as  the 
entry  identifier.  If  one  of  the  entry 
identifiers  described  above  does  not 
exist,  the  transmitter  can  request  a 
system-generated  entry  identifier.  The 
FDA  PN  System  Interface  will  provide 
online  help  to  assist  the  user  in 
determining  what  information  to  use  as 
the  entry  identifier  for  a  specific 
transaction. 

This  requirement  to  provide  an  entry 
identifier  does  not  apply  to  articles  of 
food  imported  or  offered  for  import  by 
international  mail,  nor  those  carried  by 
or  accompanying  an  individual,  unless 
entry  is  otherwise  required  by  CBP  and 
an  associated  CBP  entry  identifier  has 
thus  been  assigned.  In  these  cases,  the 
FDA  PN  System  Interface  will  apply  a 
system-generated  entry  identifier. 

FDA  agrees  with  the  comments  that 
line  numbers  are  not  necessary.  Thus, 
the  interim  final  rule  does  not  require 
submission  of  a  line  number.  For 
transmitters  using  the  FDA  PN  System 
Interface,  the  system  will  assign  each 
article  of  food  a  xinique  niunber  for 
processing  and,  after  validation,  a  PN 
Confirmation  Number  will  be  returned 
for  each  article  of  food.  For  ABI/ACS 
submissions,  when  they  are  confirmed, 
the  CBP  and  FDA  line  numbers  will  be 
assigned  as  they  are  under  current 
procedures,  and  the  customs  broker  or 
self-filer  will  receive  a  confirmation 
number  for  each  line  through  the 
OASIS/ ACS  messaging  process. 


7.  Product  Identity  (§  1.281(a)(5) 
Proposed  as  §  1.288(e)(1)) 

Section  801(m)(l)  of  the  Bioterrorism 
Act  states  that  a  prior  notice  must 
contain  the  identity  of  the  article  of  food 
being  imported  or  offered  for  import.  To 
ensure  that  each  prior  notice  adequately 
and  completely  identifies  the  food  being 
imported  or  offered  for  import, 
§  1.288(e)(1)  of  the  proposed  rule 
required  the  submission  of  the  following 
information:  FDA  product  code; 
common,  usual,  or  market  name;  brand 
name;  quantity;  and  lot,  code,  or  other 
identifying  number. 

a.  General  comments  on  product 
identity.  (Comments)  Some  comments 
ask  that  FDA  obtain  product  identity 
information  fi-om  existing  Customs 
information.  Other  comments  believe 
that  the  information  on  product  identity 
should  be  limited  to  a  general 
description  of  the  product. 

(Response)  Under  section  801  (m)  of 
the  FD&C  Act,  FDA  must  have  the 
information  before  arrival.  Thus, 
although  product  identity  is  provided  to 
CBP  when  entry  is  filed,  currently  that 
does  not  generally  occur  sufficiently 
before  arrival  for  FDA  to  review  and 
respond  as  envisioned  by  the 
Bioterrorism  Act.  Under  the  interim 
final  rule,  with  the  modifications  to 
ABI/ACS,  required  product  identity 
information  can  be  provided  through 
ABI/ACS.  The  transmission  to  CBP  will 
be  enhanced  to  include  the  additional 
product  identity  information  required 
by  prior  notice,  and  will  be  used  satisfy 
both  FDA's  prior  notice  requirements  as 
well  as  current  entry  requirements. 

FDA  does  not  agree  that  product 
identity  should  be  limited  to  a  general 
description.  For  prior  notice  to 
accomplish  its  intended  purpose  and 
help  FDA  protect  American  cons'omers, 
a  precise  description  of  the  product  is 
necessary.  For  example,  FDA  needs  to 
know  that  there  are  100  cartons 
containing  24/12  ounce  (oz)  bottles  of 
apple  juice  and  200  cartons  containing 
48/8  oz  bottles  of  apple  juice  to  make  its 
decision  whether  to  inspect,  sample,  or 
hold  a  shipment.  Information  about 
potential  contamination  may  apply  only 
to  8  oz  bottles  of  apple  juice.  Therefore, 
it  would  be  a  drain  on  FDA  resources, 
as  well  as  cause  delays  at  the  border,  to 
examine  and  sample  all  juice  or  all 
apple  juice  imports  when  only  one  kind 
of  juice  in  one  kind  and  size  of 
packaging  is  affected.  Currently,  this 
information  is  provided  to  FDA  when 
entry  information  is  submitted  via  the 
ABI/ACS  interface  by  a  customs  broker 
or  self-filer.  For  those  entries  submitted 
via  a  paper  mode,  the  invoice  is 
included  in  the  submission,  as  it  was 


before  OASIS  and  ABI/ACS.  The  precise 
description  of  a  food  product  is 
commonly  included  on  a  commercial 
invoice,  e.g.  200  cartons  of  24/6  oz  cans 
of  albacore  tuna. 

(Comments)  One  comment  asks  for 
clarification  as  to  how  an  "article"  of 
food  is  defined. 

(Response)  The  description  of  an 
"article"  of  food  is  not  the  same  as  the 
definition  of  "food"  in  §  1.276(b)(5).  An 
"article"  refers  to  a  single  food  that  is 
associated  with  the  same  complete  FDA 
Product  Code,  the  same  package  size, 
and  the  same  manufacturer  or  grower. 
These  requirements  are  foimd  in  the 
information  required  in  the  interim  final 
rule  in  §  1.281(a)(5),  (a)(6).  or  (a)(7)  and 
again  in  §  1.281(b)  and  (c). 

(Comments)  Some  comments  assert 
that  the  proposed  rule  increases  the 
paperwork  burden  by  requiring  separate 
notices  for  every  article  from  a  different 
manufactiu-er  or  grower.  Comments 
recommend  that  one  way  to  reduce  this 
burden  would  be  to  allow  a  single  prior 
notice  to  cover  a  shipment  of  multiple 
articles  of  food  or  allow  one  notice  per 
shipment. 

(Response)  FDA  disagrees.  An  article 
of  food  is  a  imique  item  related  to  a 
specific  manufacturer  or  grower  and  a 
specific  process  or  size.  All  of  these 
pieces  of  information  are  critical  for  a 
risk-based  assessment  of  the  food.  FDA 
currently  receives  most  of  this 
information  from  customs  brokers  or 
self-filers  via  ABI/ACS.  The  ABI/ACS 
system  also  provides  the  capability  to 
submit  information  for  multiple  food 
items  as  lines  in  a  single  entry,  when 
entry  level  information  is  consistent  for 
a  number  of  articles  in  a  shipment.  For 
example,  shipment  level  information, 
such  as  estimated  time  of  arrival,  can  be 
captured  once  for  all  articles  within  a 
shipment.  The  ability  to  minimize  data 
entry  by  copying  specific  information 
from  one  article,  or  line,  to  another 
depends  upon  the  sophistication  of  the 
software  being  used  to  create  the 
submission  to  CBP.  The  FDA  PN  System 
Interface  is  designed  to  allow  for 
simplified  submission  of  similar  articles 
of  food  by  allowing  the  submitter  to 
easily  repeat  common  information  [e.g., 
FDA  product  code,  manufacturer,  etc.) 
while  entering  different  quantities  [e.g., 
amoimt  and  package  size).  Both  systems 
will  thus  significantly  reduce  the 
amoimt  of  repetitive  entr>'  of 
information  while  preserving  the 
identity  of  each  article  of  food. 

b.  Complete  FDA  product  code 
(§1.281(a)(5)(i)  Proposed  as 
§1.288(e)(l)(ij).  FDA  proposed  to 
require  the  submission  of  the  complete 
FDA  product  code  as  an  element  of  the 
identity  of  the  product  (§  1.288(e)(l)(i)). 
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The  FDA  product  code  is  a  unique 

numeric  code  current Iv  used  bv  FDA 
and  cu.stoms  brokers  and  self-filers  tn 
describe  fooci  prudui  ts   d.s  well  as  utlier 
products  regulated  bv  FDA. 

(Comments)  The  majoritv  f)f 
comments  emphasize  the  need  tn  ii-.>' 
the  e.xisting  and  fanuliar  HT.S  <  ndint; 
structure  for  product  reporting  instead 
of  the  FDA  product  code.  Some 
I  nniments  ask.  FD.-\  tn  update  product 
» odes  with  (  urrent  tood  items,  such  as 
botanicals,  additives,  food  ccmtact 
substances,  eti:.  Some  comments  state 
that  the  importer  might  not  know  the 
exatt  product  the\'  will  be  recening 
until  the  proiluct  is  shipped  arid, 
therefore,  ma\  not  know  the  FDA 
product  code  b\-  noon  of  the  da\'  before 
arrival  One  lomment  recommends 
clarification  of  what  the  FDA  product 
codes  are  and  where  thev  (an  be  found 
In  addition,  another  c:omment  was  not 
able  to  access  the  FD.\  product  database 
and  urges  FDA  to  correct  this  situation. 
Finally,  one  comment  suggests  that  FDA 
eliminate  this  data  element. 

(Response)  The  FD.\  product  code  is 
an  existing  7-character  noiie  that 
describes  a  product  for  FDA  purposes 
by  industry  tvpe  and  class,  packaging. 
process,  and  specific  distim  tive 
i.:haracter.  For  example,  canned  tuna  is 
covered  by  FDA  Product  Code, 
16AEE45.  'IBA"  describes  the  product 
as  vertebrate  fish,  the  first  "E"  describes 
the  metal  package,  the  second  "E" 
describes  a  commercially  sterile 
process,  and  "45"  describes  the  fish  as 
tuna 

Althouuh  the  HTS  codes  are  currenth 
utilized  bv  CBP  and  FDA  to  identify 
generallv  which  imports  are  subject  to 
an  FDA  admissibilitv  review,  these 
codes  are  often  not  sufficient  to 
specificallv  identify  a  product  for  FDA 
decisionmakinu  For  example,  in  man\ 
cases,  the  tariff  c(jde  does  not  describe 
how  the  product  was  processed  {e.g.. 
commercially  sterile  or  shelf-stable)  or 
how  the  produ(  t  is  packaged.  For 
example,  milk  and  cream  are  included 
in  the  ^ame  codes.  Tfiese  codes 
differentiate  milk  and  cream  for  fat 
content,  but  do  not  indicate  the  process 
(pasteurization  ami  refrigerated  or 
comnuTcially  sterile)  or  packaging 
(c:ardboard  carton,  plastic  bottle,  or 
shelf-stable  package)  Thus,  several 
products  that  FD.A  considers  different 
from  each  other  (because  these 
differences  affect  the  potential  safetv  of 
the  food)  may  be  combined  under  one 
tariff  number  HTS  code. 

Both  the  HTS  code  and  the  FDA 
product  code  are  currentlv  required  on 
FDA-regulated  products  and  are 
submitted  through  the  .ABI/ACS 
interface.  Therefore,  the  FD.-\  product 


( (ide  is  familiar  to  most  of  those  who 
will  be  transmitting  prior  notice.  The 
FD.\  (irodiu  t  code  is  currently  available 
\  la  the  Internet  at  http  1 1 
w\vw.accessdi\ta.ida.go\  I  scripts!  oral 
[K  h/pi  fi  htm  as  a  "buildable"  code. 

Fl).\  Is  recjuiring  submission  of  this 
dat.i  element  tor  prior  notice  as  an 
nitegr.il  [lait  of  the  identitv  of  the 
irtu  le   Kisk-based  screening  criteria  can 
be  \iT\-  sp.M  itii    Therefore,  the 
spe(  ifii  itv  provided  b\  the  FDA  product 
code  is  necessar\    In  addition,  the 
timing  re(]uirements  (or  submitting  firior 
notii  e  have  ht  I'li  dec  reased 
signitii  <intl\     rheiefore.  th(;  issue  of 
adetpiately  identif>  ing  the  product  code 
at  the  time  of  submission  has  been 
reduced  to  the  extent  possible,  given  the 
mandate  from  ( Congress  to  recjuire  prior 
notice 

The  FDA  FN  Svstem  Interface  has  a 
menu-driven  FDA  product  code  builder 
that  enables  the  submitter  to 
appropriately  describe  the  product.  The 
FDA  PN  System  Interface  is  also 
designed  to  allow  a  submitter  who 
alre,iii\  knows  the  produc  I  code  to  enter 
it  direc  tl\ 

FDA  routmeU  .ind  contimialh' 
updates  the  FD.-\  product  codes  and 
prodiK  1  1  ode  l)uilder  electronic  tiles  to 
inc  hide  more  spci  itic   food  items,  such 
as  additives,  exotic   [iroduce.  and  some 
botanicals.  FD.\  intends  to  issue 
guidance  betore  the  effei:tive  date  of  this 
rule  that  will  pro\  ide  the  flagged  HTS 
(Aides  ,ind  i'DA  product  co(ies 
id(mtifving  foods  for  which  prior  nijtice 
i-  peijuired   This  guidance  will  be 
posted  rit  http     www  frla.gnv,  see  "prior 
notice." 

(Interim  final  rule)  Section 
1.281(a)(5)(i)  requires  the  complete  FDA 
product  i(ie!itit\-  code  for  the  article  of 
food  cov<!red  by  a  prior  notice.  The 
interim  final  rule  allows  for  submission 
of  product  identitv  information  through 
ABI/AC'S.  Customs  brokers  or  selt-filers. 
using  .\BI/ACS.  currentlv  mav  use  the 
FDA  product  code  builder,  which  is 
available  to  the  puhln  on  the  FILA  Web 
site,  to  identitv  the  afipropriate  product 
code.  Those  submitting  prior  notice 
through  the  FD.\  PN  Svstem  Inti^rface 
will  be  ,ible  tn  access  a  FDA  product 
code  builder  specific   to  those  food 
covered  by  the  prior  notice  requirement. 

c.  Common,  usual  or  market  name 
1^  1.281lall5jliil  Proposed  (;s 
<>'  l.JH8lellll(iill  FDA  proposed  to 
require  the  submission  of  the  comm(ui 
or  usu.il  or  market  name  of  the  article 
of  food  as  an  element  of  the  identitv  of 
the  product  (S»  1  2HHle)(l)(ii)).  The 
(  ustoms  broker  or  self-filer  currtmtlv 
submits  the  common  or  usual  or  market 
nariu'  to  ABI/ACS  when  entrv  is  made, 
and  It  subseijuentK  is  transmitted  to 


OASIS  for  each  entrv'  line.  e.g..  article  of 
food. 

(Comments)  One  comment  is 
concerned  that  the  appropriate  name  of 
fresh  produce  or  fishery  products  mav 
not  be  known  at  the  time  of  shipment. 

(Response)  This  information  is 
necessary  to  confirm  the  accuracv  of  the 
product  code  and  we  have  thus  retained 
the  requirement  to  submit  it  in  the 
interim  final  rule.  The  timing 
requirements  for  submitting  prior  notice 
have  btren  decreased  significantly. 
Therefore,  the  issue  of  adequatelv 
identifying  fresh  produce  and  "catch  of 
the  day"  at  the  time  of  submission  has 
been  reduced  to  the  extent  possible, 
given  the  mandate  from  Congress  to 
require  prior  notice. 

(Interim  final  rule)  Section 
1.281  (a)(5)(ii)  requires  that  the  submitter 
supply  the  common  or  usual  or  market 
name  in  a  prior  notice.  (.See  21  CFR 
102. ,5  for  additi(mal  information  about 
common  or  usual  names.) 

d.  Trade  or  brand  name  (Proposed 
^1  288lellllliiill.  FDA  proposed  to 
require  the  submission  of  the  trade  or 
brand  name  of  the  article  of  food,  if  it 
is  different  than  the  common  or  usual  or 
market  name,  as  an  element  of  the 
identitv  of  the  product 
(t?1.288(e)(l)(iii)). 

(Comments)  Comments  ask  for 
clarification  as  to  why  this  information 
is  required  when  the  statute  does  not 
require  it  and  the  information  will  likelv 
he  confusing  if  provided.  Commenters 
also  recommend  eliminating  this  data 
element.  Comments  state  that  some 
imported  products  do  not  have  a  trade 
or  brand  name  (e.g..  agricultural 
products,  fish,  and  seafood).  In  addition, 
comments  note  that  a  single  product 
could  have  multiple  brand  names. 
Several  comments  note  that  the 
importer  usually  does  not  know  a 
[)roduct's  brarxl  or  trade  name. 
(Comments  also  recommend  that  FDA 
clarify  in  the  final  rule  that  it  will  not 
reject  an  article  of  food  for  failure  to 
include  trade  or  brand  name  when  such 
information  does  not  exist. 

(Response)  FDA  agrees  with  the 
comments.  FDA  has  also  determined 
that  this  information  is  not  critical  for 
risk-based  scn!ening.  given  the  other 
information  in  a  prior  notice. 

(Interim  final  rule)  FDA  has 
eliminated  the  requirement  to  identify 
the  trade  or  brand  name  in  the  interim 
final  rule. 

e.  Quantity  l§  1.281(al(5)liii)  Proposed 
as  §1.288lejllllivll.  FDA  proposed  to 
require  the  submission  of  the  quantitv  of 
food  described  from  smallest  package 
size  to  largest  container  as  an  element 
of  the  identitv  of  the  product 
(§  1.288(e)(l)(iv)).  The  number  of 
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container  units  and  units  of  measure  are 
to  be  submitted  in  decreasing  size  of 
packing  unit  (starting  with  the  largest). 
Tho  customs  broker  or  self-filer 
currently  submits  the  quantity  of  each 
line  entry  to  ABI/ACS  when  entry  is 
made,  and  quantity  subsequently  is 
transmitted  by  CBP  to  OASIS.  FDA 
requested  comments  on  whether 
changes  in  quantity  will  occur  after  the 
deadline  for  prior  notice  and,  if  so,  how 
commonly  changes  occur  and  how 
significant  the  changes  usually  are. 

(Comments)  There  were  many 
comments  pertaining  to  quantity.  Some 
commenters  object  to  the  requirement, 
stating  that  it  can  be  difficult  to  identify 
quantity.  For  example,  comments 
suggest  that  it  can  be  difficult  to  identify 
quantity  for  processed  goods,  as 
quantity  may  change.  Also,  the  exact 
quantity  is  difficult  to  identify  for  fresh 
produce  and  fresh  fishery  products  due 
to  the  fast-paced  shipping  of  perishables 
and  day-to-day  harvesting  differences. 
Comments  state  that  it  is  also  difficult 
to  ascertain  the  exact  unit  (e.g.,  weight, 
volume)  for  bulk  items.  Comments  also 
state  that  quantity  information  such  as 
package  size  is  not  relevant  to  identify 
the  presence  of  intentional 
contamination  or  a  food  safety  hazard. 
Some  comments  object  to  the  level  of 
specificity,  stating  that  the  required 
quantity  data  is  unduly  detailed  for 
inspection  purposes,  seldom  needed  for 
risk  assessments,  and  not  necessary  to 
meet  the  statutory  requirements.  Other 
comments  recommend  that  FDA  allow  a 
2-hour  amendment/update  for  needed 
flexibility  and  accurate  reporting  or 
adopt  a  percentage  over/under 
discrepancy  tolerance  or  approximated 
total  units  (e.g.,  weight,  volume). 
Comments  confirm  that  changes  in 
quantity  occur  after  the  proposed 
deadline  for  prior  notice  and  that  these 
changes  commonly  represent  significant 
variations  in  quantity. 

(Response)  FDA  continues  to  believe 
that  quantity  is  a  necessary  component 
of  product  identity.  The  significant 
decrease  in  the  filing  deadlines 
addresses  concerns  raised  by  many 
comments.  In  addition,  in  further 
response  to  the  comments  on  changes  in 
quantity,  FDA  has  revised  the 
requirement  to  "estimated  quantity." 
This  means  that  the  submitter  must  tell 
FDA,  at  the  time  of  submission  of  Prior 
Notice,  the  estimated  amount  of  the 
article  of  food  that  they  anticipate  will 
be  shipped.  This  change  provides 
importers  with  leeway  to  adjust 
shipments,  while  still  ensuring  FDA  has 
useful  information  about  overEill 

quantity- 
FDA  Delieves  that  package  size  is 

necessary  and  part  of  product  identity. 


The  base  unit  of  measure  is  a  critical 
characteristic  of  product  identity  and  is 
thus  necessary  for  effective  review  of 
the  prior  notice  information  Base  unit 
is  critical  to  processing  safety 
requirements  and  is  particularly 
important  when  evaluating  the  safety  of 
low-acid  canned  foods.  Both  base  unit 
and  total  quantity  (which  includes 
knowing  the  smallest  "package  size") 
are  necessary  for  response  (examination) 
and  communication  with  FDA  and  CBP 
staff  at  the  border.  As  noted  in  FDA's 
"Food  Security  Preventive  Measures 
Guidance  for  Importers"  (Ref.  17),  they 
are  also  critical  for  food  security 
examinations  to  determine  if  the 
amount  ordered  is  the  amount  received. 
For  example,  if  more  was  received  than 
was  ordered,  the  guidance  recommends 
an  investigation  to  determine  the  cause 
of  the  discrepancy  as  additional  and 
unwanted  articles  may  have  been  added 
to  intentionally  contaminate  the 
shipment.  If  less  product  is  received 
than  ordered  or  than  shipped,  some  of 
the  product  may  have  been  intentionally 
diverted.  Both  base  unit  and  total 
quantity  are  currently  data  elements  that 
can  be  submitted  via  ABI/ACS  to 
OASIS.  The  tutorial  in  the  FDA  product 
code  builder  will  be  revised  to 
recommend  the  appropriate  association 
of  base  unit  with  product  code,  e.g.. 
FDA  Product  Code  16AEE45,  canned 
tuna  would  recommend  the  base  unit  as 
**oz  cans. 

(Interim  final  rule)  Section 
1.281(a)(5)(iii)  requires  that  the  prior 
notice  state  the  estimated  quantity  of 
food  that  will  be  shipped  from  largest 
container  to  smallest  package  size.  Some 
examples  of  quantity  descriptions  are: 
100  cartons  of  48/6  oz  cans  each  of  tuna; 
100  pallets  of  2/100  pound  (lb)  totes 
each  of  frozen  tuna  loins  for  a  total  of 
20,000  lb;  100  pallets  of  2/100  lb  cartons 
each  of  dehydrated  pig  ears  for  a  total 
of  20,000  lb;  100  cartons  of  20  lb  of  fresh 
watermelons  each  carton  for  a  total  of 
2,000  lb,  and  2,000  lb  of  wheat  in  bulk. 
A  prior  notice  v\iill  not  be  inadequate  if 
the  estimated  quantity  changes  between 
the  confirmation  of  prior  notice  and  the 
time  of  arrival.  The  interim  final  rule 
does  not  require  that  a  prior  notice  be 
cancelled  and  resubmitted  if  the 
estimated  quantity  changes  after 
confirmation. 

f.  Lot  or  code  numbers  or  other 
identifier  (Proposed  §  1.288(ej(l)lv)l. 
FDA  proposed  to  require  the  submission 
of  the  lot  or  code  numbers  or  other 
identifiers  that  are  specific  to  the  article 
of  food,  if  applicable,  as  an  element  of 
the  identity  of  the  product  (proposed 
§  1.288(e)(l)(v)).  Currently,  when  entry 
information  is  presented  to  FDA 
through  ABI/ACS,  lot  or  code  numbers 


may  be  transmitted  as  "affirmations  uf 
compliance"  and  them  may  be  more 
than  one  identifier  represented  in  an 
entry  line. 

(Comments)  Comments  state  that  the 
addition  of  lot,  code,  or  other  identifier 
information  is  burdensome  and  not 
valuable  for  inspection  purposes.  In 
addition,  often  the  lot  numbers  are 
simply  unknown.  Comments  ask  that 
FDA  clarify,  if  this  data  element  is 
retained,  what  "lot  or  code  number  or 
other  identifier"  means  and  how  it 
should  be  entered,  such  as  by  bar  code, 
letters,  or  random  number.  Comments 
also  ask  that  FDA  consider  that  there  is 
no  lot  or  code  number  for  bulk  or 
commingled  products.  Many  comments 
suggest  that  FDA  consider  making  this 
data  element  voluntary  or  removing  it 
completely. 

(Response)  FDA  agrees  in  part.  The  lot 
or  code  numbers  are  the  identification 
numbers  or  code  of  a  production  lot. 
which  can  more  specifically  identify  a 
product  for  screening  and  examination 
purposes  and  for  communication  within 
FDA  and  with  CBP  and  the  grower  or 
manufacturer,  etc.  For  example,  recalls 
involving  serious  health  risks  are  often 
associated  with  a  specific  production 
lot,  such  as  counterfeit  infant  formula  or 
underprocRssed  canned  food.  FDA 
screenmg  targets  examinations  based  on 
information  of  public  health 
emergencies  or  recalls  in  foreign 
countries.  FDA  regulations  already 
require  lot/code  identifiers  for  some 
foods.  Currently,  low  acid  canned  foods, 
acidified  foods,  and  infant  formula  are 
required  to  bear  lot  codes  or  other 
identifiers  (see  21  CFR  ll."?. 60(c)  (low- 
acid  canned  foods):  21  CFR  114.80(b) 
(acidified  foods);  and  21  CFR  106.90 
(infant  formula  low-acid  canned  foods)). 
The  interim  final  rule  requires  lot/code 
or  other  identifiers  only  for  these  kinds 
of  articles  of  foods.  Many  other  foods 
mav  have  lot  or  code  identifiers  that  are 
not  required  by  FDA  regulation; 
submission  of  these  identifiers  is 
optional  under  the  interim  final  rule. 

(Comments)  Some  comments  object  to 
the  limitation  in  the  proposed  rule  that 
each  lot  number  of  a  food  would  need 
its  own  prior  notice  and  asserted  that 
FDA  should  permit  multiple  lot 
numbers  to  be  identified  in  one  prior 
notice. 

(Response)  FDA  agrees.  Multiple  lot 
numbers  may  be  identified  for  an  article 
of  food.  The  systems  are  set  up  to  permit 
such  submissions. 

(Interim  final  rule)  Section 
1.281(a)(5)(iv)  provides  that  lot  or  code 
numbers  or  other  identifiers  are 
required  in  a  prior  notice  for  articles  of 
food  that  are  required  to  bear  such 
numbers  bv  the  FD&C  Act  or  bv  FDA 
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regulations.  Submission  of  the  required 
lot/ code  identifier  will  be 
accommodated  by  ABI/ACS  as  an 
affirmation  of  compliance  or  through 
the  FDA  PN  System  Interface.  ACS 
currently  allows  for  submission  of  more 
than  one  affirmation  of  compliance  per 
article  of  food.  The  FDA  PN  System 
Interface  will  accept  more  than  one  lot 
identifier  per  article  of  food. 

8.  Manufacturer  (§  1.281(a)(6)  Proposed 
as  §  1.288(f)) 

As  provided  for  in  section  801(m)(l) 
of  the  FD&C  Act.  FDA  proposed  to 
require  the  submission  of  the  identify  of 
the  manufacturer  of  each  article  of  food. 
The  customs  broker  or  self-filer 
currently  submits  the  identity  of  the 
manufacturer  to  ABI/ACS  when  entr\'  is 
made,  and  it  subsequently  is  transmitted 
to  OASIS. 

(Comments)  Some  comments  state 
that  some  foods  aire  not  processed  or 
manufactured  food.  e.g..  certain  wild- 
caught  or  agricultural  products; 
therefore,  a  manufacturer  cannot  be 
identified. 

(Response)  FDA  agrees.  Identification 
of  a  manufacturer  f)nlv  is  required  for  a 
food  that  is  no  longer  in  its  natural  state 
The  FDA  PN  System  interface  will 
recognize  (by  FDA  product  code)  these 
foods  The  manufacturer  field  must  be 
completed  for  these  foods  (identified  by 
FDA  product  code):  if  it  is  not 
completed,  the  initial  validation  will 
reject  the  submission  through  ABI/ACS 
or  the  FDA  PN  System  Interface. 
Guidance  regarding  FDA  product  codes 
that  require  prior  notice,  which  FDA 
intends  to  issue  before  implementation 
of  this  rule,  will  identif\-  which  product 
codes  should  be  associated  with  a 
manufacturer. 

FDA  also  recognizes  that  if  an  article 
of  food  IS  sent  bv  an  individual  as  a 
personal  gift  (i.p  .  Un  nonbusiness 
reasons)  to  an  individual,  what  will  be 
available  to  the  sender  will  be  the  name 
and  address  of  the  firm  that  apipears  on 
the  label.  Thus,  this  information  mav  be 
supplied  and  a  registration  number  need 
not  be  provided. 

.(Interim  final  rule)  Section  1  281(a)(6) 
of  the  interim  final  rule  requires  that  the 
identity  of  the  manufacturer  of  an  article 
of  food  that  is  no  longer  in  its  natural 
state  be  submitted  as  part  of  prior 
notice.  However,  if  the  article  of  food  is 
sent  by  an  individual  as  a  personal  gift 
(i.e..  for  non-business  reasons)  to  an 
individual  in  the  United  States,  the 
name  and  address  of  the  firm  that 
appears  on  the  label  under  21  CFR  101.5 
mav  be  submitted. 


9.  Grower.  If  Known  (§  1.281(a)(7) 
Proposed  as  tj  1.288(g)) 

As  required  by  section  307  of  the 
Bioterrorism  Act,  FDA  proposed  to 
require  the  submission  of  the  identity  of 
all  growers  of  each  article,  if  known, 
and  the  growing  location  if  different 
from  the  grower's  business  address 
(proposed  §  1.288(g)).  If  the  submission 
is  amended,  the  proposed  rule  required 
that  the  identity  of  all  growers  must  be 
provided  if  known  at  the  time  of  the 
amendment  (^  1.290(d)). 

FDA  solicited  comments  on  whether 
the  FD&C  Act  gives  FDA  any  flexibility 
to  exempt  or  otherwise  treat  differently 
so-called  processed  foods  produced 
with  products  from  more  than  one 
grower  FDA  also  solic:ited  c(jmments  on 
whether  the  term  "grower"  includes  a 
harvester  or  collector  of  wild  products, 
e.g..  some  fish  and  botanicals. 

(Comments)  A  comment  states  that 
the  agenc:y  does  not  need  to  identify 
flexibility  to  exempt  processed  foods 
produced  with  products  from  one  or 
more  grower,  but  rather  should 
recognize  that  there  is  not  a  grower  of 
a  processed  food. 

(Response)  FDA  agrees.  Once  an 
article  of  food,  for  prior  notice  purposes, 
is  no  longer  in  its  natural  state,  it  has 
a  manufacturer,  but  not  a  grower 

(Comments)  A  commenter  statt?s  that 
it  is  an  extremely  rare  oc:currenr:e  for 
any  single  imported  lot  of  a  wild 
botanical  raw  material  to  have  been 
collected  by  a  single  collector.  Rather, 
the  comment  believes  that  the  most 
common  practice  of  consolidating  a 
single  lot  of  wild-harvested  botanical 
raw  material  involve  the  product  of 
many  dozen  or  even  hundreds  of 
individual  i  ollectors. 

(Respcmse)  FDA  agrees  and  considers 
a  harvester  or  collector  to  be  the  grower 
for  the  purposes  of  this  provision  as  the 
definition  o)  grower  reflects 
§  1.276(b)(6)).  The  interim  final  rule  also 
allows  for  the  identification  of  a 
consolidator.  when  the  submitter  does 
not  know  the  identities  of  all  harvesters 
or  collectors  at  the  time  of  submission 
of  the  prior  notice. 

(Comments)  Comments  assert  that  if 
the  grower  is  known,  then  workload  for 
submission  of  prior  notice  will  increase 
immensely.  The  comments  recommend 
submitting  a  one-time  listing  of  all 
growers  that  supply  the  importing  firm 
with  product  and  the  responsible  party 
could  update  the  list  as  needed  or  keep 
a  complete  grower  list  with  each  firm 
and  supply  it  to  FDA  when  needed. 

(Response)  The  proposed  regulation 
restated  the  statutory  requirement.  FDA 
does  not  agree  that  a  list  would  satisfy 
the  statutory'  requirement,  as  it  would 


not  tell  FDA  which  grower  was 
associated  with  the  particular  article  of 
food  as  envisioned  by  the  statute. 

(Comments)  Comments  state  that  it  is 
ver>'  difficult  to  identify  a  grower  for 
commingled  products  (fresh  produce, 
fishery  products,  and  grain)  and  such 
identification  is  not  a  typical  industry 
practice.  Comments  also  ask  FDA  to 
define  "bulk."  and  specifically  how  to 
address  this  issue  with  bulk  grain. 

(Response)  There  is  only  one  grower 
per  article  of  food  that  is  not  in  its 
natural  state.  Thus,  tomatoes  from  two 
different  growers  are  different  articles  of 
food  offered  for  purposes  of  prior  notice. 
However,  FDA  has  decided  that  if  the 
identity  of  all  growers  is  not  known  for 
an  amount  of  raw  agricultural  product 
consolidated  from  more  than  one 
grower,  including  grain  or  aquacultured 
fishery  products,  the  consolidator  firm 
may  be  identified  in  the  grower  identity 
data  field.  FDA  emphasizes  that  the 
submitter  may  opt  to  provide  the  name 
and  address  of  the  firm  that  has 
consolidated  the  articles  of  food  from 
different  growers  or  different  growing 
locations  only  when  the  submitter  does 
not  know  the  identity  of  any  of  the 
growers  of  the  consolidated  food.  If  the 
submitter  knows  the  identity  of  any 
grower  for  consolidated  foods,  a 
separate  prior  notice  must  be  submitted 
for  each  article  of  food  represented  bv 
a  known  grower. 

For  example,  if  consolidator  X 
commingles  tomatoes  from  5  growers 
into  one  lot  of  90  cartons  and  the 
submitter  does  not  know  the  identities 
of  any  of  those  5  growers,  then  the 
submitter  may  opt  to  provide  the 
identity  of  consolidator  X.  If 
consolidator  X  commingles  tomatoes 
from  3  growers  (growers  A.  B.  and  C) 
into  one  lot  of  90  cartons  and.  although 
the  submitter  knows  the  identities  of  the 
growers,  none  of  the  tomatoes  can  be 
associated  with  the  grower  (no  grower 
specific  identifier  accompanies  each 
carton),  then  the  submitter  may  opt  to 
provide  the  identity  of  consolidator  X. 

If  consolidator  X  commingles  30 
cartons  of  tomatoes  from  grower  A  with 
30  cartons  of  tomatoes  from  grower  B 
and  30  cartons  of  tomatoes  from  grower 
C  and  the  submitter  knows  the  grower 
associated  with  each  of  those  30  carton 
lots,  then  each  of  those  30  carton  lots 
represents  an  article  of  food  and  a 
separate  prior  notice  must  be  submitted 
for  each.  However,  if  consolidator  X 
commingles  30  cartons  of  tomatoes  from 
grower  A  with  60  cartons  of  tomatoes 
commingled  from  other  growers  and  the 
submitter  knows  the  identity  of  grower 
A,  then  that  30  carton  lot  can  be 
identified  by  grower  and  represents  an 
article  of  food.  Two  prior  notices  are 


59008 


Federal  Reeister/ Vol.  68.  No.  197 /Friday.  October  10.  2003 /Rules  and  Reeulations 


Federal  Register/ Vol.  68,  No.  197 /Friday,  October  10,  2003 /Rules  and  Regulations  59007 


required:  The  first  prior  notice  would 
cover  30  cartons  of  tomatoes  and  must 
identify  grower  A;  the  second  prior 
notice  would  cover  the  remaining  60 
cartons,  and  the  submitter  may  opt  to 
identify  consolidator  X. 

When  bulk  grains  are  commingled, 
they  lose  their  association  with  each 
grower  and  the  identity  of  grain  would 
then  be  associated  with  the  facility  that 
commingled,  i.e.,  consolidated,  the 
grain  in  a  silo  or  truck  or  rail  car  before 
shipment.  The  submitter  may  opt  to 
provide  the  identity  of  this  consolidator 
in  the  prior  notice. 

(Comments)  Comments  suggest  that 
FDA  define  "if  known"  and  provide 
guidance  as  to  the  extent  of  effort  that 
should  be  applied  to  find  grower 
information  and  what  will  satisfy  "if 
known." 

(Response)  Section  801(m)(l)  of  the 
FD&C  Act  requires  that  grower 
information  be  submitted  (or  provided 
to  the  transmitter  for  submission)  if  it  is 
known.  Thus,  this  information  is  not 
optional:  If  it  is  known  by  the  submitter, 
it  must  be  submitted.  For  purposes  of 
this  rule,  FDA  considers  the  information 
to  be  known  if  the  submitter  is  aware  of 
or  learns  the  grower  name  and  growing 
location  due  to  business  relationships. 
FDA  is  not  requiring  the  submitter  to 
seek  out  information  of  which  the 
submitter  is  not  aware.  However,  if  the 
identity  of  the  grower  is  in  the 
possession  of  the  submitter  (e.g.,  on 
documents),  we  believe  the  submitter  is 
aware  of  the  identity  of  the  grower. 

(Comments)  Comments  state  that  if 
knowing  the  grower  is  such  crucial 
information,  then  it  should  be' made 
mandatory. 

(Response)  Because  the  statute 
provides  the  identification  of  the  grower 
"if  known."  FDA  does  not  have  the 
authority  under  section  801  (m)  of  the 
FD&C  Act  to  require  the  identification  of 
the  grower  in  cases  where  that  identity 
is  not  known  to  the  submitter. 

(Interim  final  rule)  Section  1.281(a)(7) 
requires  that  a  prior  notice  identify  the 
grower,  if  known  to  the  submitter  for  an 
article  of  food  that  is  in  its  natural  state. 
If  a  food  comes  from  more  than  one 
grower,  a  prior  notice  must  provide  for 
an  article  of  food  associated  with  each 
grower,  if  their  identity  of  that  grower 
is  known.  As  stated  previously  under 
discussion  of  product  identity,  an 
"article"  refers  to  a  single  food  that  is 
associated  with  the  same  complete  FDA 
Product  Code,  the  same  package  size, 
and  the  same  manufacturer  or  grower. 
FDA  has  determined  that  identification 
of  the  grower  and  the  growing  location 
address  is  a  more  appropriate  identifier 
than  the  address  of  the  grower. 
Therefore,  FDA  has  revised  the  interim 


final  rule  to  require  the  grower  name 
and  growing  location.  We  have 
eliminated  the  grower's  address.  The 
interim  final  rule  also  allows  that  if  the 
submitter  does  not  know  the  identity  of 
the  grower  or,  if  the  article  of  food  has 
been  consolidated,  the  identity  of  any  of 
the  growers,  the  submitter  may  provide 
the  name  and  address  of  the  firm  that 
has  consolidated  the  articles  of  food 
from  different  growers  or  different 
growing  locations. 

As  stated  previously  under  discussion 
of  "manufactiu-er,"  the  FDA  system  will 
recognize  (by  FDA  product  code)  which 
products  should  be  associated  with  a 
grower  and  will  recognize  (by  FDA 
product  code)  which  products  should  be 
associated  with  a  memufacturer.  Thus,  if 
the  manufacturer  field  is  completed  for 
a  food  that  is  in  its  natural  state  (as 
identified  by  FDA  product  code),  the 
system  will  not  accept  the  transmission. 
Guidance,  which  FDA  intends  to  issue 
before  implementation  of  this  rule, 
regarding  FDA  product  codes  that 
require  prior  notice  will  identify  which 
product  codes  should  be  associated  with 
a  grower.  Submission  of  prior  notice  via 
the  FDA  PN  System  Interface  will  allow 
for  association  of  "header  information" 
with  an  article  of  food  so  that  the 
transmitter  would  only  have  to  identify' 
list  each  grower  and  growing  location. 
Each  would  be  identified  with  a 
separate  PN  Confirmation  Number 
associated  with  an  entry  identified.  (See 
description  under  discussion  of  lot/code 
identifier  in  the  previous  paragraph  in 
section  III.H.7.f  of  this  document.)  A 
similar  capability  may  be  possible  for 
submission  through  the  ABI/ACS 
interface,  but  that  is  dependent  upon 
the  ABI  software  used  by  the  broker  or 
self-filer. 

10.  FDA  Country  of  Production 

(§  1.281(a)(8)  Proposed  as  §  1.288(h)— 

Originating  Country) 

As  provided  for  in  section  801(m)(l) 
of  the  FD&C  Act,  FDA  proposed  to 
require  the  submission  of  the  identity  of 
the  originating  country  of  the  article  of 
food  (proposed  §  1.288(h)).  This  term 
was  defined  in  proposed  §  1.277(c)(2)  as 
the  country  where  the  article  of  food 
was  grown  and  heirvested  or  if 
manufactured/processed,  where  the 
article  of  food  was  produced.  It  is 
proposed,  that  if  the  article  of  food  is 
wild  fish  or  seafood  and  it  is  harvested 
in  the  waters  of  the  United  States  or  by 
a  U.S.  flagged  vessel  or  processed 
aboard  a  U.S.  flagged  vessel,  the  FDA 
Country  of  Production  is  the  United 
States. 

(Comments)  Comments  ask  that  FDA 
clarify  which  country  should  be 
identified  when  the  major  component  of 


the  final  processed  food  may  have  come 
from  a  number  of  countries.  Comments 
point  to  blended  or  decaffeinated  coffee 
or  apple  juice  produced  from  fresh 
apples  and  apple  concentrates  from 
more  than  one  country-  as  examples  of 
such  foods.  Comments  also  ask  that 
FDA  clarifv'  the  definition  of 
"originating  country"  to  mean  the 
country  in  which  the  product  was  last 
processed. 

(Response)  For  a  food  that  is  no  longer 
in  its  natural  state,  the  FDA  Countn,'  of 
Production  is  the  country  where  the 
article  of  food  was  made.  Therefore,  for 
a  food  such  as  decaffeinated  coffee  or 
apple  juice,  the  FDA  Countr\'  of 
Production  is  the  country'  in  which  the 
facility  that  made  the  food  is  located. 
For  example,  if  the  decaffeinated  coffee 
is  produced  in  Country'  C  by 
decaffeinating  a  blend  of  coffees  from 
Country  A  and  Country  B.  the  FDA 
Country  of  Production  is  Country'  C. 

(Interim  final  rule)  The  interim  final 
rule  in  §  1.281(a)(8),  requires  that  a  prior 
notice  contain  the  FDA  Country-  of 
Production  of  the  article  of  food  being 
imported  or  offered  for  import  into  the 
United  States.  As  set  out  in  its 
definition  at  §  1.276(b)(4).  the  FDA 
Country-  of  Production  is.  for  an  article 
of  food  is  in  its  natural  state,  the  country- 
where  the  article  of  food  was  grown, 
including  harvested  or  collected  and 
readied  for  shipment  to  the  United 
States.  If,  hoyvever,  an  article  of  food  is 
wild  fish,  including  seafood,  that  yvas 
caught  or  harvested  outside  the  waters 
of  the  United  States  or  by  a  that  is  not 
registered  in  the  United  States,  the  FDA 
Country'  of  Production  is  the  country-  in 
which  the  vessel  is  registered.  For  a 
food  that  is  no  longer  in  its  natural  state, 
the  FDA  Country-  of  Production  is  the 
country  where  the  article  of  food  yvas 
made.  Hoyvever.  if  an  article  of  food  is 
wild  fish  jncluding  seafood,  that  was 
made  aboard  a  vessel,  the  FDA  Country 
of  Production  is  the  country-  in  which 
the  vessel  is  registered.  The  interim 
final  rule  also  provides  that  the  FDA 
Country  of  Production  of  food  groyvn 
and  harvested  or  collected  or  made  in  a 
U.S.  Territory  is  the  United  States. 

11.  Shipper  (§  1.281(a)(9)  Proposed  as 
§1.288(i)) 

As  provided  for  in  section  801(m)(l) 
of  the  FD&C  Act.  FDA  proposed  to 
require  the  submission  of  the  identity  of 
the  shipper  of  the  article  of  food 
(proposed  §  1.288(i)).  The  shipper  is 
tvpically  not  the  carrier. 

(Comments)  A  comment  states  that 
this  information  could  be  obtained  from 
Customs'  AMS. 

(Response)  Although  CBP's  AMS 
contains  information  concerning  the 
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shipper,  that  information  is  located  in 
the  AMS  module  of  ACS  and  is  not 
currently  available  to  FDA,  as  required 
under  section  801(m)  of  the  FD&C  Act, 
which  provides  that  the  information 
must  be  submitted  to  FDA  CBF  and 
FDA  have  concluded  that  it  is  not 
practical,  at  this  time,  to  attempt  to 
modify-  AMS  and  the  ACS-OASIS 
interface  to  provide  this  information  to 
FDA. 

(Interim  final  rule)  t?  1  281(a)(9) 
requires  that  the  shipper  be  included  in 
a  prior  notice.  The  interim  final  rule 
defines  shipper  {<i  1.277fb)(12))  as  the 
owner  or  exporter  who  consigns  and 
ships  the  article  of  food  from  a  foreign 
country  or  the  person  who  sends  an 
article  of  food  in  international  mail  to 
the  United  States. 

12.  Countrv  From  Which  the  Article  Is 
Shipped  (§1.281(a)(10!  Propospd  as 
§1.288(j)) 

As  provided  in  section  801(m)(l)  of 
the  FD&C  Act,  FDA  proposed  to  require 
the  submission  of  the  identity  of  the 
country  from  which  the  article  of  food 
was  shipped  (proposed  §  1.288(j)).  This 
term  is  defined  m  proposed  §  1.277(c)(3) 
as  the  country  in  which  the  article  of 
food  was  loaded  cmtci  the  conveyance 
that  brings  it  to  the  United  States. 

(Comments)  Several  comments  state 
that  this  provision  would  require 
submission  of  information  that  FD.\ 
could  obtain  from  Customs  AMS 

(Response)  Although  AMS  contains 
information  concerning  the  country 
from  which  the  article  of  food  is 
shipped,  that  information  is  located  in 
the  AMS  module  of  ACS  and  is  not 
currently  available  to  FDA,  as  required 
under  section  801  (m)  of  the  FD&C  Act 
which  provides  that  the  information 
must  be  submitted  to  FDA.  CBP  and 
FDA  have  concluded  that  it  is  not 
practical,  at  this  time,  to  attempt  to 
modif>-  AMS  and  the  ACS/OASIS 
interface  to  provide  this  informatmn  to 
FDA 

(Interim  final  rule)  Section 
1  281(d)(  10)  requires  that  the  countr\' 
from  which  the  article  is  shipped  be 
included  a  prior  notice.  The  interim 
final  rule  defines  the  cf)untrv  from 
which  the  article  i>  shipped 
(§  1.277(b)(3))  as  the  country  in  which 
the  article  of  food  is  loaded  onto  the 
conveyance  that  brings  it  to  the  United 
States. 

13   Anticipated  Arrival  Information 

(^  1.281(a)(n)  Proposed  as  i?  1.288(k))— 
Anticipated  Port  of  Entrv.  Anticipated 
Date  of  Arrival.  .Anticipated  Time  of 
Arrival) 

FDA  proposed  to  require  the 
submission  of  the  anticipated  port  of 


entry  (defined  as  port  of  arrival),  the 
anticipated  date  and  anticipated  time 
when  the  article  of  food  will  arrive  at 
the  port  of  entry  in  the  United  States 
(proposed  §  1.288(k.))  to  coordinate 
resources  for  inspections,  examinations, 
or  sampling.  FDA  also  proposed  to 
require  the  prior  notice  to  be  updated  if 
any  of  the  anticipated  arrival 
information  changes  after  the 
submission  of  the  prior  notic:e  (proposed 
§  1.288(k)(2)).  Updates  were  deemed 
necessary  so  FDA  could  change  its  plan 
for  coordinating  resources  when 
anticipated  arrival  information  changes. 

a.  General  comments.  (Comments) 
Comments  state  that  the  proposed  rule 
is  more  restrictive  than  the  Bioterrorism 
Act.  Others  suggest  that  importers 
would  have  to  work  24  hours  a  day,  7 
days  a  week  and  that  the  proposed  rule 
would  eliminate  their  current  methods 
of  doing  business.  Several  commenters 
ask  FDA  to  recognize  c:ommercial 
realities  of  weather  and  traffic  problems 
that  result  in  port  and  arrival  time 
changes  and  to  provide  more  flexibility 
on  the  information  requirements  or 
elimination  of  the  requirements 
altogether,  (^oinnitmts  state  that  a  lack  of 
flexibility  would  amount  to  a  limitation 
of  the  port  that  is  prohibited  bv  the 
Bioterrorism  Act  and  c:ould  impede 
trade.  Other  comments  state  flexible 
arrival  requirements  are  what  Congress 
envisioned  and  ask  that  FDA  not  refuse 
food  at  the  border  based  on  inadequacv 
of  anticipated  arrival  information, 
changes  in  border  crossing,  and  other 
problems  beyond  the  control  of  the 
importer. 

(Response)  The  interim  final  rule 
requires  that  the  prior  notice  identify 
the  anticipated  port  of  arrival.  This 
information  is  necessary  to  ensure  FDA 
can  plan  tor  inspections  and 
communicate  with  C^BP.  FDA  believes 
that  the  reduction  of  the  timeframe  for 
provuiiiig  prior  notu  e  will  reduce  the 
number  of  changes  that  occur  to  the 
arrival  information  after  submission. 
However.  FDA  also  recognizes  the 
realities  of  weather  and  traffic  changes 
and  has  written  the  interim  final  rule  to 
accommodate  these  variances. 

As  section  801(m)(l)  of  the  FD&C  Act 
prohibits  an\  limitation  on  ports,  a  prior 
notice  will  not  be  inadequate  if  the 
anticipated  port  of  arrival,  the 
anticipated  date  of  arrival,  or  tlu- 
anticipated  time  of  arrival  changes 
between  the  time  of  confirmation  of 
prior  notice  and  the  time  of  arrival.  This 
is  reflected  in  4)  1  282(a)  of  the  interim 
final  rule  that  specifies  what  changes  in 
information  require  resubmission  of  a 
prior  notice.  However,  if  FDA  has 
determined  that  the  article  of  food  must 
be  examined  upon  arrival  and  the 


anticipated  arrival  information  has 
changed  since  timely  submission  of  the 
prior  notice,  the  article  may  be  held  by 
CBP  at  the  port  of  arrival  until  the 
examination  can  be  performed. 

b.  Anticipated  port  of  arrival. 
(Comments)  Comments  state  it  was 
unclear  whether  the  prior  notice  was  to 
specify  a  particular  bridge  crossing  or 
the  port  itself 

(Response)  The  anticipated  arrival 
information  must  specify  the 
anticipated  port  of  arrival  and,  if  there 
is  more  than  one  crossing  location 
within  that  port,  the  anticipated 
crossing.  For  the  most  part,  this  applies 
to  ports  along  the  northern  and  southern 
borders  of  the  United  States  where  there 
are  several  crossings  over  many  miles, 
but  all  are  included  in  the  same  port. 
For  example,  a  food  arriving  at  the  port 
of  Buffalo-Niagara  Falls  may  cross  at  the 
Peace  Bridge  or  the  Lewiston  Bridge. 
For  the  purpose  of  this  rule,  to  facilitate 
inspection,  the  identification  of  the 
bridge  is  required.  However,  the  prior 
notice  will  not  be  inadequate  if  the 
anticipated  crossing  changes  between 
the  time  of  confirmation  of  prior  notice 
and  the  time  of  arrival. 

(Comments)  Several  comments  ask 
that  FDA  allow  importers  to  choose 
alternate  border  crossings  or  ports 
because  of  possible  traffic  delays  and 
adverse  weather  conditions  for  air  and 
land  modes  of  arrival,  or  changing  flight 
destinations  for  air  modes  of  arrival. 
Comments  state  importers  and  even 
shippers  and  carriers  do  not  know 
which  border  crossing  will  be  used  until 
the  food  arrives.  Some  comments  note 
that  portions  of  food  may  be  discharged 
at  different  ports  of  arrival  at  the 
discretion  of  the  carrier  due  to  cargo 
space  and  weight  limitations. 

(Response)  As  noted  previously,  FDA 
agrees  that  arrival  locations  and  times 
may  change  due  to  business  practices, 
inclement  weather,  and  traffic 
conditions.  The  interim  final  rule 
requires  the  submission  of  anticipated 
arrival  information.  This  means  that 
what  must  be  submitted  are  the  port, 
crossing  location,  date,  and  time  that  are 
known  to  the  submitter  at  the  time  that 
prior  notice  is  submitted  to  FDA.  The 
interim  final  rule  does  not  require  that 
prior  notice  be  cancelled  and 
resubmitted  if  this  information  changes 
after  FDA  has  confirmed  the  prior  notice 
for  review.  A  prior  notice  will  not  be 
inadequate  if  the  anticipated  port  of 
arrival  (including  crossing  location),  the 
anticipated  date  of  arrival,  or  the 
anticipated  time  of  arrival  changes 
between  the  confirmation  of  prior  notice 
and  the  time  of  arrival. 

c;.  Anticipated  date/time  of  arrival. 
(Comments)  Several  comments  ask  for 
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clarification  on  the  definition  of  time  of 
arrival.  For  arrival  by  water,  comments 
suggest  defining  arrival  as  the  time  the 
vessel  reaches  the  entrance  to  the 
seaport  where  the  importer  will  be 
taking  delivery,  the  time  the  vessel 
reaches  the  port,  or  the  time  the  vessel 
is  unloaded.  For  arrival  by  land  and  air, 
comments  suggest  defining  arrival  as  the 
time  the  vehicle  reaches  the  border 
crossing,  the  time  the  vehicle  reaches 
traffic  backed  up  at  the  border  crossing, 
or  the  time  CBP  begins  processing  the 
vehicle. 

(Response)  The  interim  final  rule 
requires  submission  of  anticipated  time 
and  date  of  arrival  to  provide  FDA  with 
information  needed  for  planning 
resoiu-ces  for  examinations  of  food  at  the 
border.  From  FDA's  standpoint,  "time  of 
arrival"  relates  to  when  the  food  will 
first  become  available  for  examination  at 
the  border.  For  vessels,  this  would  be 
when  the  vessel  docks  in  the  port.  For 
planes,  this  would  be  when  the  plane 
lands.  For  land  vehicles,  such  as  trucks, 
buses,  and  trains,  this  would  be  when 
they  cross  at  the  border. 

(Comments)  Some  comments  ask  for 
clarification  regarding  which  time  zone 
to  use.  Comments  are  concerned  that, 
due  to  time  zones,  food  may  appear  to 
arrive  in  the  United  States  before  it 
leaves  the  country  from  which  it  is 
shipped.  Some  comments  suggest  FDA 
use  the  time  zone  of  the  port  of  arrival. 

(Response)  The  anticipated  time  and 
date  of  arrival  relates  to  the  time  zone 
of  the  anticipated  port  of  arrival.  The 
time  of  prior  notice  submission, 
anticipated  arrival,  and  actual  arrival 
are  all  based  on  local  time  at  the  port 
of  actual  arrival. 

(Comments)  Several  comments  state 
that  it  was  impossible  for  importers  to 
know  the  exact  time  of  arrival  imtil  the 
food  arrives  because  of  possible  traffic 
delays  and  adverse  weather  conditions 
for  air  and  land  modes  of  arrival,  or 
changing  fUght  destinations  for  air 
modes  of  arrival.  Other  comments  state 
that  shippers  and  even  carriers  do  not 
know  when  the  truck  will  arrive. 
However,  some  conunents  note  that 
exporters  would  be  likely  to  know  what 
flight  the  shipment  was  on. 

(Response)  The  interim  final  rule 
requires  the  anticipated  time  and  date  of 
arrival.  This  is  the  time  and  date  the 
submitter  anticipates  that  the  food  will 
arrive  at  the  port  of  arrival  at  the  time 
the  prior  notice  is  submitted  and 
confirmed  for  FDA  review. 

(Conunents)  Comments  also  suggest 
that  FDA  obtain  the  arrival  information 
from  AMS. 

(Response)  Although  AMS  contains 
some  of  this  information,  the 
information  is  located  in  the  AMS 


module  of  ACS  and  is  not  available  to 
FDA,  as  required  under  section  801  (m) 
of  the  FD&C  Act,  which  provides  that 
the  information  must  be  submitted  to 
FDA.  CBP  and  FDA  have  concluded  that 
it  is  not  practical,  at  this  time,  to 
attempt  to  modify  AMS  and  the  ACS- 
OASIS  interface  to  provide  this 
information  to  FDA. 

(Comments)  Several  comments  state 
that  the  4-houjr  window  for  updates  of 
arrival  time  is  too  small  and  would 
cause  delay  in  the  arrival  of  food  and 
create  extra  work  in  the  form  of 
amendments.  Thus,  the  comments 
conclude  the  4-hour  window  is 
unreasonable  and  should  be  removed. 
Comments  note  that  even  the  best- 
intentioned  carrier  could  fail  to  make 
the  appointment  because  of  waits  of  at 
least  5  hours  at  the  borders.  Others  state 
additional  delays  occur  on  the  Mexican 
border  because  the  loads  must  change 
carriers.  Some  comments  state  that  it 
was  nearly  impossible  to  predict  an 
arrival  time  for  a  vessel  within  a  4-hour 
window  because  ships  may  arrive  in 
port  several  days  ahead  or  behind 
schedule  and  may  sit  in  a  harbor  for 
hours  or  days  before  being  granted 
permission  to  dock.  Thus,  these 
comments  conclude  the  window  for 
updates  is  not  realistic  for  sea 
transportation.  Others  state  the  window 
for  updates  is  impractical  for  rail 
transportation.  Importers  of  live  animals 
comment  that  the  window  for  updates 
would  be  impossible  to  meet.  Several 
comments  suggest  that  FDA  seek 
alternatives.  One  comment  suggests  a  6- 
hour  window  for  updates.  Another 
suggests  importers  be  permitted  to 
provide  prior  notice  to  FDA  2  hours 
before  the  carrier  reaches  the  border. 
One  comment  suggests  that  prior  notices 
identifying  certain  FDA-selected  border 
crossings  not  be  held  to  the  arrival  time 
and  not  be  required  to  update  the  prior 
notice  at  the  time  of  arrival. 

(Response)  The  interim  final  rule 
requires  submission  of  anticipated 
arrival  information  to  provide  FDA  with 
information  necessary  for  planning 
examinations  and  communicating  with 
CBP  for  enforcement  and  examination 
purposes.  FDA  believes  that  the 
requirement  for  submitting  anticipated 
arrival  information  serves  these 
purposes.  FDA  has  decided  to  delete  the 
requirements  for  updating  anticipated 
arrival  information  because  of  the 
reduction  of  the  time  requirements  for 
submission.  FDA  recognizes  that  some 
of  the  anticipated  information  may 
change  after  submission  due  to 
unforeseen  circiunstances,  such  as 
business  practices  of  carriers,  weather 
conditions,  and  traffic  conditions. 


(Interim  final  rule)  The  interim  final 
rule  (§1.281(a)(ll))  requires  the 
submission  of  the  anticipated  port  of 
arrival,  including  crossing  location,  if 
applicable,  and  the  anticipated  date  and 
anticipated  time  when  the  article  of 
food  will  arrive  at  that  port.  The  interim 
final  rule  does  not  require  that  this 
information  be  updated  if  it  changes 
after  prior  notice  had  been  confirmed  by 
FDA  for  review.  The  interim  final  rule 
does  not  require  that  a  prior  notice  be 
cancelled  and  resubmitted  if  any  of  the 
anticipated  arrival  information  changes 
after  confirmation. 

14.  Port  Where  Entry  Will  Be  Made  for 
Customs  Purposes  (Proposed  §  1.288(1)) 

FDA  proposed  to  require  the 
submission  of  the  identification  of  the 
port  where  entry  will  be  made  for 
Customs  purposes  (§1.288(1)).  Often, 
this  port  is  different  from  the  port  where 
the  article  of  food  arrived  in  the  United 
States.  FDA  proposed  that  this 
information  is  necessary  to  facilitate 
communication  with  CBP  and  FDA  field 
offices  concerning  the  adequacy  of  the 
prior  notice  and  to  enable  FDA  to 
coordinate  resources  for  inspections, 
examinations,  or  sampling. 

(Comments)  A  comment  questions  the 
usefulness  of  the  information  and  asks 
that  FDA  delete  the  requirement 
because  the  Customs  and  FDA  ports  of 
entry  can  be  different  ports.  Another 
comment  states  that  providing  the 
information  would  cost  additional 
resources  and  time  for  investigation. 

(Response)  FDA  agrees.  Due  to 
interfacing  with  ABI/ACS  and 
development  of  various  means  of 
communication  with  CBP,  this 
information  is  no  longer  necessary  in 
the  prior  notice  submission. 
Accordingly,  FDA  has  eliminated  this 
information  requirement  in  the  interim 
final  rule. 

(Interim  final  rule)  The  interim  final 
rule  does  not  require  submission  of  the 
port  where  entry  will  be  made  for 
Customs  purposes. 

15.  Anticipated  Date  of  Customs  Entry 
(Proposed  §1.288(m)) 

FDA  proposed  to  require  the 
submission  of  the  anticipated  date  of 
entry  for  U.S.  Customs  piu'poses 
(proposed  §  1.288(m)).  FDA  proposed 
that  this  information  is  critical  to  enable 
it  to  allocate  resources  for  inspecting 
imported  food  shipments  and  efficient 
communication  with  and  between  CBP 
and  FDA  field  offices. 

(Comments)  Several  comments  ask 
that  FDA  eliminate  this  requirement. 
Conunents  note  that  the  Customs  date  of 
entry  is  not  required  by  the  Bioterrorism 
Act.  Comments  state  that  since  the 


V^At 


>i  Vt^—iotaw  l\rr^\    Ra    M<- 


1 Q7  /  tTrlrla^i      nntoVior    in      9nm/Riiloc    anr\     Roani  atinnc 


!%Qni  1 


59010 


Federal  Register/ Vol.  68.  No.   197 /Friday,  October  10,  2003 /Rules  and  Regulations 


C^ustoms  entry  nii^ht  be  a  ninsulerablf 
(listam:t>  frdni  the  actual  port  nf  arri\al 
the  date  of  Customs  entry  is  difficult  tn 
predict.  Another  rnminent  questions  tht- 
usefulness  of  the  ("ustoms  date  of  entr\ 
ui  (ieterniinink;  whether  to  inspect  the 
products  at  the  port  of  arrival.  A  few 
comments  ask  for  cilarification  of  the 
Customs  entr\'  process. 

(Response)  FDA  agrees.  FDA  has 
eliminated  the  Customs  date  of  entry  in 
the  interim  final  rule  Due  t(j  interfacing 
with  ABI/ACS  and  development  of 
various  means  of  (  ommunication  with 
CBF,  this  information  is  no  longer 
necessary  in  the  prior  notice 
suhmission. 

(interim  final  rule)  The  interim  final 
rule  does  not  require  submission  of  the 
anticipated  date  of  Customs  entrv. 

16.  Importer.  Owner.  L  itimate 
Consignee  (§  1.281(a)(12).  (a)(13).  and 
(a)(14)  Proposed  as  «?  1  288fn).  (o).  and 
(p)) 

Lnder  section  H()l(m)(2)(B)(i)  of  the 
FD&C  .\(:t.  an  articK'  of  food  that  is 
imported  or  offered  for  import  with 
inadequate  notice  may  not  be  delivered 
to  the  imp<irter,  owner,  or  consignee 
Thus.  FD.A  proposed  to  require  their 
identities  so  that  FDA  can  take  steps  to 
ensure  that  food  refused  admission 
under  section  80 1  (m )  of  the  FD&C  Act 
is  not  delivered  'o  them  illegallv.  FDA 
proposed  that  onl\'  one  impoiter,  owner, 
and  consignee  could  b*-  identified  for 
each  prior  notice.- 

(f'omments)  Some  comnient>  argue 
that  section  307  of  the  Bioterrorism  Act 
does  not  require  the  prior  notice  to 
identify'  the  importer,  owner,  or 
consii;nee  nf  the  article  of  food  that  is 
the  sub|e(  t  of  the  notice.  Thev 
recommend  that  this  requirement  in  the 
proposed  rule  be  eliminated  as  bevond 
th>'  scope  of  the  statute  and  unnecessan,' 
for  the  purposes  of  sec:tion  307  of  the 
Bioterrorism  Act.  One  comment  argues 
that  FD.\  >hould  not  require  submission 
of  information  about  the  consignee. 
However,  another  comment  states  that 
the  level  of  detail  required  is  generally 
consistent  with  the  information 
submitted  by  customs  brokers  acting  as 
agents  for  importers  of  record 

(Response)  .As  requested  by  some  of 
the  comments,  FDA  considered  deleting 
this  information  or  making  identitv  of 
importer,  owner,  and  ultimate  consignee 
optiimal   However,  section  801(m)  of 
the  FD^C  Act  expliritlv  [irohi!)its 
delivery  of  an  artu  le  refused  untier 
section  801(m)  to  the  importer,  owner, 
or  consignee.  Section  801(1)  of  the  FD&C 
Act  likewise  prohibits  deliver\'  of  an 
article  of  food  that  has  been  imported 
from  an  unregistered  foreign  facilitv  that 
is  required  to  be  registered  under 


section  4  1.T  of  the  FDXtC  Act  and  21  CFR 
part  1.  subpart  H.  If  we  do  not  know  the 
identity  of  these  persons,  we  cannot 
determine  if  an  article  of  food  that  has 
bet>n  refused  or  placed  under  hold  has 
been  illegallv  diverted  and  delivered. 
Accordingly,  we  have  determined  that 
this  information  is  c:ritical  to  ensure  that 
ue  (an  effi(  lentlv  enforce  the 
prohibitions  in  section  HOl(m)  and  (1). 
Ill  recjuiring  this  information,  FDA  is 
relying  on  both  siu  tioiis  8()l(m)  and  (1) 
and  roilb)  of  the  FD*«C  Act. 

Moreover,  information  identifying  the 
importer  ot  re(.:ord  and  consignee  is 
I  urrentK  provided  as  part  of  the 
existing  entry  process  (under  OMB 
control  number  0910-0046).  Under  the 
interim  final  rule,  the  (T'B  and  FDA 
entry  submissum  may  be  used  to  satisf\' 
prior  notice.  We  estimate  that  80 
percent  of  prior  notices  will  be 
submitted  through  the  CPB  ABI/,\f:S 
entr\  pnx >'ss  We  are  concerned  that 
deleting  this  informati(jn  or  making  it 
optional  for  prior  notice  purposes  could 
I  reate  (  misiderable  confusion  about 
wliether  the  inform<ition  was  still 
required  for  entry  and  admissibility 
purfjoses.  For  FDA.  these  pieces  of 
information  are  necessar\  for 
,iilin:nistering  section  801(a)  of  the 
Fl)tS(C  Act  and  its  implementing 
regulations,  which  recpiire  that  FDA 
provide  notic  e  of  sampling  and  notic(?  of 
intent  to  refuse  .ndmission  to  the  owner 
or  consignee,  hideed.  the  identities  of 
consignees  and  importers  of  record  have 
long  been  provided  to  F'DA.  Prior  to  the 
availabihtv  of  OASIS.  FDA  was 
provided  with  this  information  aliout 
imported  foods  tm  the  FDA  Form  701 
(Ref.  18).  in  addition  to  the  name  and 
address  of  the  importer  of  record  and 
the  consignee.  FD.\  Form  701  in(  hided 
information  such  as:  p;ntr\  number  and 
date,  bill  of  lading  number,  port  of 
lading,  counfrv  of  iirigin.  port  nf 
unloading,  purt  nt  entrv.  value. 
contiiiner  number,  \essel  name,  arrival 
date,  location  of  lot.  date  available, 
contac:t  phone  number,  broker 
identification,  manufacturer/shipper, 
quantity,  packaging  description,  and  a 
description  of  the  food  including  the 
Food  Canning  Establishment  number. 
Since  the  av.ulabilitv  of  OASIS,  all 
information  that  has  been  submitted 
through  the  ABl- ACS  interface  has  also 
included  name  and  address  of  the 
importer  of  record  and  thi-  ultimate 
consignee.  Those  who  do  not  provide 
entry  information  electronically  through 
ABI/ACS  submit  a  "pafier"  entrv  to  CBP 
and  also  provide  FD;\  pa[)er  notification 
that  includes  information  on  importer 
and  c;onsignee   Some  still  use  the  FDA 
Form  701. 


(Comments)  One  comment  asserts  that 
the  identity  of  the  consignee  is 
proprietary,  implying  that  it  is  protected 
from  disclosure  to  FDA. 

(Response)  Where  consignee 
information  is  proprietary,  it  is  likely  to 
be  "confidential  commercial 
information"  and  protected  from  public 
disclosure.  However,  the  fact  that  it  is 
considered  "proprietary"  is  not  a  bar  to 
requiring  it  in  prior  notice  and  entry 
submissions. 

(Comments)  Other  comments  ask  that 
FDA  decrease  the  burden  of  providing 
this  information  by  using  the 
registration  number,  which  FDA  could 
use  to  obtain  the  other  identity 
information  elements  from  its  databases 

(Response)  FDA  agrees  in  part. 
Although  the  interim  final  rule  does  not 
require  the  registration  numbers  of  the 
importer,  owner,  or  ultimate  consignee, 
the  FDA  PN  System  Interface  allows  for 
submission  of  the  name  of  the  firm  and 
limited  address  information  (city  and 
country)  when  a  registration  number  is 
provided. 

(Comments)  Other  comments  seek  to 
decrease  the  burden  by  asking  FDA  to 
require  information  regarding  the  entity 
submitting  the  prior  notice,  which  could 
be  the  importer,  owner,  or  consignee, 
but  not  regarding  all  three.  Another 
comment  concedes  that  FDA  should 
require  the  identification  of  the  owner, 
but  that  the  owner  is  often  the  importer 
or  the  consignee. 

(Response)  FDA  agrees.  The  FDA  PN 
System  Interface  provides  the 
transmitter  with  the  ability  to  easily 
repeat  information,  e.g..  the  submitter  is 
the  same  as  the  importer  or  the  owner 
is  the  same  as  the  ultimate  consignee. 
This  feature  may  also  be  available  for 
submission  through  ABI/ACS. 
depending  on  the  specific  ABI  software 
used  by  the  customs  broker  or  self-filer. 
The  identity  of  the  owner. is  onlv 
needed  if  it  is  not  the  same  as  the 
importer  or  the  ultimate  consignee. 

(Comments)  Several  comments  state 
that  FDA  should  be  able  to 
communicate  its  admissibility  decisions 
and  decisions  about  prior  notice 
adequa{:y  with  the  importer. 

(Response)  As  set  out  in  the  interim 
final  rule,  in  the  first  instance,  the 
c:arrier  will  be  notified  regarding 
refusals  under  section  801(m)  of  the 
FD&C  Act.  Information  identifying  the 
importer  will  allow  FDA  to  follow  up 
with  the  importer  and  develop 
procedures  for  notif\'ing  them  as  well. 

(Comments)  A  comment  asks  that 
FDA  define  "importer"  consistently 
with  CBP.  Another  comment  expresses 
confusion  as  to  the  meaning  of  the  term 
"owner,"  asking  whether  the 
requirement  for  the  owner's  identity  in 
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the  prior  notice  refers  to  the  owner  of 
the  article  of  food  at  the  time  it  arrives 
at  the  port  of  arrival. 

(Response)  FDA  believes  that  the 
persons  affected  by  this  interim  final 
rule  will  know,  in  most  situations,  what 
entities  are  referred  to  by  the  terms 
"importer"  and  "owner"  since  these 
terms  are  commonly  used  in 
importation,  including  the  CBP  entry 
process.  If  experience  with  this  interim 
final  rule  indicates  confusion  regarding 
these  terms,  then  FDA  will  issue 
guidance  on  them. 

Regarding  the  term,  "importer,"  FDA 
agrees  with  the  comment.  The  agency 
believes  this  term  should  be  interpreted 
the  same  as  "importer  of  record"  as  that 
term  is  used  by  CBP  in  regard  to  the 
entr\'  of  merchandise. 

Regarding  the  term,  "owner,"  FDA 
agrees  that  this  is  the  owner  of  the 
article  of  food  at  the  time  of  arrival. 
However,  if  a  prior  notice  is  given  after 
the  article  is  refused  under  section 
801(m)(l)  of  the  FD&C  Act,  then  the 
owner  is  the  owner  or  the  article  of  food 
at  the  time  the  prior  notice  is  submitted. 

(Comments)  Comments  ask  FDA  to 
limit  the  information  required  to 
identify'  the  importer,  owner,  and 
consignee  to  the  registration  nxunber, 
which  FDA  could  use  to  obtain  the 
other  identity  information  elements 
from  its  databases.  In  this  way, 
comments  seek  to  decrease  the  burden 
of  prior  notice  submission  by  avoiding 
manual  entry  of  addresses.  Other 
comments  seek  to  decrease  the  burden 
by  asking  FDA  to  require  information 
regarding  the  entity  submitting  the  prior 
notice,  which  could  be  the  importer, 
owner,  or  consignee,  but  not  regarding 
all  three. 

(Response)  The  interim  final  rule  does 
not  require  the  registration  number  of 
the  importer,  owner,  or  ultimate 
consignee.  However,  if  a  registration 
number  is  provided,  city  and  country 
may  be  provided  instead  of  the  full 
address. 

(Comments)  A  comment  states  that 
the  identification  of  the  importer, 
owner,  and  consignee  could  be  obtained 
from  AMS. 

(Response)  Although  AMS  may 
contain  information  concerning  the 
consignee,  that  information  is  located  in 
the  AMS  module  of  ACS  and  is  not 
available  to  FDA,  as  required  under 
section  801(m)  of  the  FD&C  Act,  which 
provides  that  the  information  must  be 
submitted  to  FDA.  CBP  and  FDA  have 
concluded  that  it  is  not  practiced,  at  this 
time,,  to  attempt  to  modify  AMS  and  the 
ACS/OASIS  interface  to  provide  this 
information  to  FDA.  ^ 

(Interim  final  rule)  Section 
1.281(a)(12),  (a)(13).  and  (a)(14)  of  the 


interim  final  rule  require  submission  of 
information  that  identifies  the  importer, 
owner,  and  ultimate  consignee. 
However,  the  identification  of  the 
importer,  owner,  and  ultimate  consignee 
are  not  required  if  the  article  of  food  is 
imported  or  offered  for  import  for 
transshipment  through  the  United  States 
under  a  T&E  bond. 

17.  Mode  of  Transportation 
(§1.281{a){15)) 

In  the  proposed  rule,  the  timeframe 
for  prior  notice  was  the  same  for  all 
imports,  regardless  of  mode  of 
transportation.  Thus.  FDA  did  not 
propose  submission  of  the  identification 
of  the  mode  of  transportation. 

(Comments)  No  comments  were 
received  on  identification  of  the  mode 
of  transportation.  However,  as  discussed 
earlier,  many  comments  recommend 
that  FDA  should  set  the  timeframes  for 
prior  notice  by  mode  of  transport.  FDA 
agrees  and  has  revised  the  timeframes 
accordingly. 

(Response)  In  the  interim  final  rule, 
the  timeframes  are  tied  to  mode  of 
transportation.  Thus,  mode  of 
transportation  is  necesscuy  to  calculate 
when  prior  notice  is  timely.  In  addition, 
FDA  has  determined  that,  for  submitting 
prior  notice,  identification  of  the  mode 
of  transportation  is  necessary'  for 
identification  of  the  article  of  food  at  the 
time  of  arrival  for  the  purposes  of 
planning  examinations  and 
communicating  with  CBP  for 
enforcement  and  examination.  This 
information  currently  is  provided  to 
FDA  by  customs  brokers  or  self-filers 
through  ACS. 

(Interim  final  rule)  Section 
1.281(a)(15)  requires  submission  of 
information  concerning  the  mode  of 
transportation,  except  for  those  prior 
notice  submissions  covering  articles  of 
food  arriving  by  international  mail.  For 
submissions  through  ABI/ACS,  this 
information  will  take  the  form  of  the 
current  ABI  requirements  for 
declaration  of  mode  of  transportation. 
For  submissions  through  the  FDA  PN 
System  Interface,  selection  of  the  mode 
of  transportation  will  be  accommodated 
by  a  drop-down  menu. 

18.  Carrier  (§  1.281(a)(16)  Proposed  as 
§1.288(q)) 

FDA  proposed  to  require  the  identity 
of  each  carrier  or  transporter  firm  that 
transports  the  article  of  food  from  the 
country  from  which  the  article  was 
shipped  into  the  United  States, 
including  the  submission  of  the  SCAC. 
Identification  of  the  carrier  is  necessary 
to  enable  FDA  and  U.S.  Customs  to 
identify  the  appropriate  article  of  food 
for  inspection  or  holding  when  the  food 


arrives  in  the  United  States.  FDA  notes 
that  a  carrier  typically  is  a  different  firm 
than  the  shipper.  The  broker  or  self-filer 
currently  submits  carrier  information  to 
ABI/ACS  when  entry  is  made,  and  it 
later  is  transmitted  to  OASIS. 

(Comments)  Comments  agree  that  this 
information  is  helpful  and  necessary  for 
locating  cargo.  Comments  note  that 
carrier  information  is  ciurentlv 
submitted  to  CBP  via  ABI/ACS  to 
OASIS.  Other  comments  state  that 
accurate  carrier  information  cannot  be 
provided  by  12  noon  the  day  before 
arrival. 

(Response)  FDA  believes  that 
identification  of  the  carrier  is  necessary 
for  the  purpose  of  response  to  prior 
notice,  both  for  examination  purposes 
and  communication  with  CBP.  The 
shortened  timeframes  resolve  the 
concern  that  the  carrier  may  not  be 
known  by  noon  the  day  before  arrival, 
to  the  extent  possible,  given  the 
mandate  from  Congress  to  require  prior 
notice. 

(Comments)  Comments  ask  that  FDA 
eliminate  the  requirement  to  identify 
multiple  carriers,  suggesting  that  the 
only  pertinent  carrier  is  the  one  arriving 
at  the  U.S.  port. 

(Response)  FDA  agrees  and  has 
eliminated  the  requirement  to  identify- 
each  and  every  carrier  that  transported 
the  article  of  food  from  the  country  of 
production  to  the  United  States,  i.e.. 
multiple  carriers.  The  interim  final  rule 
requires  submission  of  the  identity  of 
the  carrier  that  is  or  will  be  carrying  the 
article  of  the  food  from  the  country  from 
which  the  article  is  shipped  to  the 
United  States. 

(Interim  final  rule)  Section 
1.281(a)(16)  requires  submission  of  the 
carrier's  SCAC  or  lATA  code.  If  these 
codes  are  not  applicable,  the  Ccurier's 
name  and  country  must  be  submitted. 

19.  Planned  Shipment  Information 

(§l,281(a)(17)) 

The  proposed  rule  did  not  require 
submission  of  planned  shipment 
information  beyond  identification  of  the 
carrier. 

(Comments)  Some  comments  suggest 
that,  in  addition  to  carrier  information. 
FDA  should  require  vessel  name, 
voyage/flight  numbers,  and  bill  of 
lading  information. 

(Response)  FDA  agrees.  FDA  has 
determined  that  additional  planned 
shipment  information  is  necessary  for 
identification  of  the  article  of  food  for 
examination  and  communication  with 
CPB.  The  requirement  is  to  provide 
planned  shipment  information  as  it 
exists  when  the  prior  notice  is 
submitted.  FDA  recognizes  that  some  of 
this  information  may  change  after  the 
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prior  notice  has  been  submitted  and  has 
addressed  this  in  §  1.287(dj.  which 
specifies  when  changes  require 
resubmission  to  FDA.  Most  of  this 
information  is  currently  submitted  to 
FDA  by  customs  brokers  or  self-filers 
through  ABl/AC^S.  The  planned 
shipment  information  is  necessary  to 
ensure  the  effectiye  enforcement  of 
section  801  (m)  of  the  FD&C  Act.  FDA 
and  CBP  haye  determined  that  the 
planned  shipment  information  includes 
submission  of  HTS  code  information. 
The  HTS  code  is  particularly  critical  for 
communicaiion  between  FDA  and  C"BP 
for  shipments  that  are  entered  for 
transportation  in-bond  without 
appraisement  under  19  L'.S.C.  1552  or 
1553.  and  identification  of  the  HTS  will 
assist  CBP  in  the  efficient  processing  of 
prior  notice  through  ACS.  CBP  uses  the 
HTS  number  in  ACS  to  ensure  that  the 
required  FDA  information  accompanies 
the  entry  or  entry  summary  transmitted 
throughABI/ACS  to  OASIS.  For  prior 
notices  submitted  through  the  FDA  PN 
System  Interface,  the  HTS  numbers  are 
needed  to  ensure  that  the  data  collected 
from  the  Customs  entry  when  it  is 
transmitted  through  ABi/ACS  can  be 
matched  to  prior  notice. 

(Interim  final  rule)  Section 
1.281(a)(17)  requires  submission  of  the 
following  planned  shipment 
information,  as  applicable,  based  on  the 
mode  of  transportation: 

•  Airway  bill  number(s)  or  bill  of 
lading  number(s)  (not  applicable  to  food 
carried  by  or  otherwise  accompanying 
an  indiyidual); 

•  For  food  arriying  by  ocean  yessel. 
vessel  name  and  voyage  number; 

•  For  food  arriving  by  air  carrier, 
flight  number; 

•  For  food  arriving  by  truck,  bus,  or 
rail,  trip  number; 

•  For  food  arriving  as  containerized 
cargo  by  water,  air,  or  land,  container 
number(s); 

•  For  food  arriving  by  rail,  car 
number  (not  applicable  to  food  carried 
by  or  otherwise  accompanying  an 
individual): 

•  For  food  arriving  by  privately 
owned  vehicle,  the  license  plate  number 
and  state  or  province;  and 

•  The  6-digit  HTS  code  that  is 
applicable  to  the  article  of  food. 

The  interim  final  rule  does  not  require 
that  prior  notice  be  cancelled  and 
resubmitted  if  this  information  changes 
after  FDA  has  confirmed  the  prior  notice 
for  review.  A  prior  notice  will  not  be 
inadequate  if  any  of  the  planned 
shipment  information  changes  between 
the  confirmation  of  prior  notice  and  the 
time  of  arrival. 


20  International  Mail  (§  1.281(b)) 

FDA  did  not  propose  separate 
information  requirements  for  prior 
notice  for  food  imported  or  offered  for 
import  by  international  mail. 

(Comments)  No  comments  were 
received  on  information  requirements 
for  food  imported  or  offered  for  impiort 
by  international  mail. 

(Response)  For  clarity  and  ease  of 
reference,  the  interim  final  rule 
segregates  the  information  required  in 
prior  notice  submissions  for  food 
arriving  by  international  mail.  In 
addition.  FDA  has  clarified  the 
information  required  in  three  instances. 
FDA  has  replaced  anticipated  arrival 
information  with  planned  date  of 
mailing.  FDA  has  determined  that 
identification  of  the  recipient  of  an 
article  of  food  arriving  by  mail  is 
necessary  instead  of  the  importer, 
owner,  or  consignee.  Thus,  the  interim 
final  rule  requires  the  identification  of 
the  recipient  by  name  and  address  for 
food  arriving  by  international  mail. 
Finally,  we  also  have  not  included 
information  identifying  the  mode  of 
transportation,  carrier,  planned 
shipment  information,  and  hold 
information,  as  this  information  is  not 
relevant  to  mail  imports. 

(Interim  final  rule)  .See  table  lA  in 
section  II. |  of  this  document  for  the 
information  requirements  for  food 
imported  or  offered  for  import  by 
international  mail. 

21.  Refused  Food  (§  1.281(c)) 

FDA  did  not  propose  separate 
information  requirements  for  prior 
notice  for  food  refused  because  of 
inadequate  prior  notice.  However, 
proposed  §  1.288(d)  required 
identification  of  the  location  where  the 
food  is  being  held  after  the  food  had 
been  refiised  for  inadequate  prior  notice. 
This  information  is  necessary'  to  ensure 
FDA  can  locate  the  food  for  inspection 
and  to  ensure  compliance  with  the  hold 
requirement. 

(Comments)  No  comments  were 
received  on  separate  information 
requirements  for  food  refused  because  of 
inadequate  prior  notice.  However, 
comments  ask  for  clarification  that  the 
hold  location  information  is  only 
necessary  if  the  prior  notice  was  absent 
or  inadequate,  e.g..  the  article  of  food 
has  been  refused  under  section  801  (m) 
of  the  FD&C  Act. 

(Response)  FDA  agrees.  For  clarity 
and  ease  of  reference,  the  interim  final 
rule  segregates  the  information  required 
in  prior  notice  submissions  for  food 
refused  because  of  inadeq\^ate  prior 
notice.  Submission  of  the  hold  location 
information  is  not  necessary  for  prior 


notice  submissions  covering  an  article 
of  food  arriving  by  international  mail. 

(Interim  final  rule)  See  table  lA  in 
section  II.  J  of  this  document  for  the 
information  requirements  for  food 
refused  under  section  801  (m)  of  the 
FD&C  Act. 

(Summary  of  the  interim  final  rule) 
Table  lA  in  section  II. J  of  this  document 
shows  a  summary  of  all  information 
required  by  §  1.281(a),  (b),  and  (c).  For 
clarity,  the  table  also  identifies  under 
what  circumstances  certain  information 
is  not  required,  e.g..  registration 
numbers. 

/.  "What  Must  You  Do  If  Information 
Changes  After  You  Have  Received 
Confirmation  of  a  Prior  Notice  From 
FDA?"  (Section  1.282  Proposed  as 
§§1.289  through  1.294) 

1.  "What  Changes  Are  Allowed  to  a 
Prior  Notice  After  It  Has  Been 
Submitted  to  FDA?"  (Proposed  §  1.289) 

FDA  proposed  to  allow  changes  to 
certain  information  in  the  prior  notice 
after  a  prior  notice  was  submitted.  FDA 
proposed  to  allow  amendments  to  the 
product  identity  information  when 
complete  product  identity  did  not  exist 
by  the  deadline  for  the  submission  of  a 
prior  notice  and  updates  to  arrival 
information.  The  proposed  rule  also 
required  that,  if  the  identity  of  the 
grower  was  not  known  at  the  time  of 
initial  submission  of  the  prior  notice, 
but  was  known  at  the  time  of 
submission  of  amended  or  updated 
information,  the  identity  of  all  known 
growers  must  be  submitted.  The 
proposed  rule  required  that,  in  the  event 
that  other  information  in  the  prior 
notice  changed,  no  amendment  or 
update  was  permitted,  and  the  prior 
notice  must  be  cancelled  and 
resubmitted. 

(Comments)  Comments  ask  FDA  to  be 
more  flexible  in  allowing  changes  to 
prior  notices.  Some  comments  state  that 
the  time  periods  for  prior  notice  and 
amendments  and  updates  are  not 
workable  and  should  be  made  flexible. 
Comments  note  that  requiring  notice  by 
noon  of  the  day  before  the  anticipated 
importation  would  cause  an  increased 
amount  of  amendments  and  updates. 

Some  comments  note  that  the  high 
degree  of  detail  required  in  the  prior 
notice  will  increase  the  need  for 
amendments  and  that  the  likelihood  of 
amendments  will  be  more  than  FDA 
estimated.  Some  comments  state  that  if 
the  timeframe  for  submitting  prior 
notice  was  changed,  i.e.,  shortened  to  4 
hours  for  land  and  air  and  8  hours  for 
water,  then  amendments  and  updates 
would  not  be  necessary. 
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(Response)  FDA  agrees  with  the 
comments  that  state  that  if  the  deadline 
for  submission  of  prior  notice  were 
reduced,  amendments  and  updates 
would  not  be  necessary.  FDA  has 
chosen  timeframes  that  provide  it  with 
very  little  leeway  in  the  time  it  has  to 
"receive,  review  and  respond"  to  the 
prior  notice  submissions.  Thus,  we 
concluded  that  we  could  no  longer 
permit  changes  to  prior  notice  without 
restarting  the  clock,  hi  addition,  the  use 
of  ABI/ACS  precludes  amendments  and 
updates:  changes  to  ABO/ ACS 
submissions  that  have  been 
electronically  transmitted  to  FDA's 
OASIS  and  confirmed  by  FDA  for 
review  are  not  feasible  because  CBF  also 
needs  finality  so  it  can  complete  its  own 
screeninf,  of  the  entry.  Therefore,  the 
interim  final  rule  does  not  allow  for 
changes  to  a  prior  notice  after  the 
transmitter  has  been  notified  that  FDA 
has  confirmed  the  prior  notice  for 
review. 

(Comments)  One  comment  asks  that 
FDA  clearly  define  the  circumstances 
under  which  updates  and  amendments 
to  submissions  of  prior  notice  must  be 
made.  One  comment  asks  FDA  to  clarify 
that  a  change  in  the  anticipated  arrival 
information  is  not  the  same  as  a  product 
identity  amendment  and,  therefore,  is 
not  subject  to  the  same  mandates  as  the 
procedure  for  changes  in  the  product 
identity. 

(Response)  Because  the  interim  final 
rule  does  not  provide  for  amendments 
and  updates,  there  is  no  need  to  address 
these  comments  asking  for  clarification. 
(Comments)  Some  comments  suggest 
that  FDA  allow  amendments  to  all 
information  in  the  prior  notice.  Some 
comments  state  that  it  is  likely  that 
companies  filing  numerous  prior  notices 
will  inadvertently  make  clerical  errors, 
such  as  telephone  or  fax  numbers, 
Customs  ACS  entry  line  numbers,  or 
Customs  entry  type.  Others  ask  for 
clarification  of  any  penalties  associated 
with  cancellation  of  a  prior  notice  and 
resubmission  of  a  correct  notice. 

(Response)  FDA  befieves  that  the 
reduction  of  the  deadline  for  submission 
of  prior  notice  and  the  revisions  to  the 
information  required  have  eliminated 
much  of  the  need  for  amendments.  FDA 
notes  that  transmitters  should  try  to 
avoid  clerical  errors  that  could  result  in 
unnecessary  rejections  or  refusals.  To 
assist,  FDA  has  designed  the  FDA  FN 
System  Interface  to  review  presentation 
of  some  information  before 
confirmation.  The  FDA  FN  System 
Interface  will  reject  certain  information 
if  it  is  in  the  wrong  format  or  does  not 
match  FDA's  databases  and  the 
transmitter  will  be  given  an  opportunity, 
to  make  corrections  diiring-the    • 


submission  process,  before  notice  of 
confirmation  from  FDA  that  the  prior 
notice  has  been  submitted  for  review. 
The  interim  final  rule  provides  for  no 
penalty  if  a  prior  notice  is  cancelled.  If 
prior  notice  has  been  submitted  and 
confirmed  and  the  food  is  no  longer 
imported  or  offered  for  import,  the  prior 
notice  should  be  cancelled.  However,  if 
die  article  of  food  is  still  imported  or 
offered  for  import  into  the  United 
States,  submission  of  a  corrected  and 
timely  prior  notice  is  necessary. 

(Interim  final  rule)  Section  1.282  of 
the  interim  final  rule  requires  that  if  the 
information  except  estimated  quantity, 
anticipated  arrival  information,  and 
planned  shipment  information  changes 
after  the  transmitter  receives  notice  that 
FDA  has  confirmed  the  prior  notice  for 
review,  the  prior  notice  should  be 
canceled.  If  the  article  of  food  is  still 
intended  for  import  or  will  be  offered 
for  import,  the  prior  notice  must  be 
resubmitted  in  accordance  with  this 
subpart.  If  you  submitted  the  prior 
notice  via  the  FDA  FN  System  Interface, 
you  should  cancel  the  prior  notice  via 
the  FDA  FN  System  Interface.  If  you 
submitted  the  prior  notice  via  ACS.  you 
should  cancel  the  prior  notice  by 
requesting  that  CBF  delete  the  line  or 
entry.  The  "clock  "  restarts  after  the 
confirmation  of  the  submission 
containing  the  corrected  information. 

2.  "Under  What  Circumstances  Must 
You  Submit  a  Product  Identity 
Amendment  to  Your  Prior  Notice  After 
You  Have  Submitted  ft  to  FDA?" 
(Proposed  §1.290) 

FDA  proposed  that  product  identity 
information  required  by  proposed 
§  1.288(e)(1)  may  be  amended  if  all  of 
the  information  about  the  identity  of  the 
food  did  not  exist  by  12  noon  of  the 
calendar  day  before  the  day  of  arrival. 
The  proposed  rule  also  provided  that 
the  common  or  usual  or  trade  name, 
brand  name,  lot  or  code  or  identification 
numbers,  and  quantity  may  be 
amended.  FDA  also  clarified  that  a  prior 
notice  may  not  be  amended  to  change 
completely  the  identity  of  the  article. 
e.g.,  a  prior  notice  identifying  the  food 
as  lettuce  may  not  be  amended  to 
identify  the  food  as  pears.  The  proposed 
rule  provided  that  prior  notice  may  be 
amended  only  once. 

(Comments)  Some  comments  suggest 
that  FDA  allow  unlimited  amendments 
to  any  information  requirement  at  any 
time.  Several  comments  express  concern 
about  the  limitation  of  only  one 
amendment.  They  explain  if  the  process 
has  to  start  over  again  because  the 
information  changes  after  submitting 
one  amendment,  there  would  be  an 
additional  2-day  delay  before  the 


product  is  allowed  to  cross  the  border. 
Some  comments  indicate  that  more  than 
one  amendment  might  be  needed  to 
provide  accurate  information.  Some 
comments  indicate  specific  additional 
information  for  which  amendments 
should  be  allowed,  such  as  the  carrier 
and  consignee. 

(Response)  FDA  has  chosen 
timeframes  that  provide  it  with  ver\' 
little  leeway  in  the  time  it  has  to 
"receive,  review,  and  respond"  to  prior 
notice  submissions.  Thus,  we  concluded 
that  we  could  no  longer  permit  changes 
to  prior  notice  without  restarting  the 
clock.  However,  the  significant 
shortening  in  timeframes  should 
address  many  of  the  concerns.  In 
addition,  the  submission  systems  will 
allow  for  correction  of  errors  revealed 
by  the  systems'  initial  validation.  The 
interim  final  rule  has  thus  eliminated 
the  requirement  for  amendments. 

(Comments)  One  comment  asks  FDA 
to  create  an  exemption  from  quantity 
amendments  for  bulk  shipments  for 
which  the  actual  quantity  is  within  10 
percent  of  the  proposed  actual  quantity. 
(Response)  The  interim  final  rule 
requires  submission  of  the  estimated 
quantity.  This  revision  nullifies  the 
need  for  amendment  to  the  quantity 
description  by  allowing  the  submitter  to 
estimate  the  amount  of  food  that  is 
expected  to  arrive.  The  interim  final 
rule  provides  for  no  penalty  if  the 
quantity  of  an  article  of  food  imported 
or  offered  for  import  differs  from  the 
quantity  estimated  in  a  prior  notice. 

a.  Intention  to  amend.  The  proposed 
rule  required  that  the  submitter  must 
indicate  his  or  her  intention  to  amend 
the  product  identity  information  at  the 
time  the  prior  notice  is  submitted. 

(Comments)  One  comment  contends 
that,  if  certain  elements  are  amendable. 
FDA  should  not  need  additional 
advance  notice  of  that  fact.  Other 
comments  ask  FDA  to  eliminate  the 
requirement  for  the  submitter  to 
anticipate  the  need  for  an  amendment. 
Other  comments  ask  for  clarification  on 
whether  the  intent  to  amend  or  update 
must  be  evident  on  the  initial  prior 
notice  or  if  a  product  identity 
amendment  or  arrival  update  can  be 
made  anytime  within  the  minimum  2- 
hour  requirement. 

(Response)  The  interim  final  rule 
eliminates  the  requirement  for 
amendments  and  updates.  Thus, 
comments  on  the  proposed  limitation 
are  moot. 

b.  Topping  off.  FDA  recognized  that 
the  limitation  on  amendments  might 
affect  the  practice  of  "topping  off  a 
container"  by  filling  unused  space  in 
the  shipping  container  or  truck  bed  with 
last-minute  shipments  of  other  food 
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products  not  covered  bv  prior  notice. 
FDA  solicited  comments  on  how 
common  "topping  off  is  and  the 
quantities  of  food  involved. 

(Comments)  Comments  state  that  it  is 
common  practice  to  fill  extra  space  in  a 
shipment  with  additional  product  after 
an  order  has  been  filled.  A  comment 
suggests  that  there  should  be  an 
allowance  for  last  minute  changes  in  a 
load.  A  comment  suggests  that  more 
flexibility  is  needed  to  avoid  the 
e.xtraordinary  cost  of  importing  a  partial 
shipment.  A  comment  states  that  a 
prohibition  on  the  practice  of  topping 
off  would  make  some  shipments, 
particularly  of  smaller  items,  less  cost 
competitive  and  may  reduce  the  overall 
availability  of  some  prr)durts.  Another 
states  that  late  offers  to  add  additional 
quantities  or  even  additional  products 
to  a  shipment  at  a  discount  make  for 
more  efficient  commerce  for  importers 
and  can  provide  economv  and  value  to 
American  consumers.  Another  t:omment 
suggests  that  FDA  reconsider  and  adopt 
in  the  final  rule  circumstances  under 
which  shippers  could  amend  notices  to 
mclude  foods  from  the  same 
manufacfurer  or  grower.  The  comment 
further  states  that  this  would  allow  the 
full  utilization  of  transport  space  even 
when  that  space  is  filled  with  additional 
items  not  explicitly  declared  in  the 
original  prior  notice. 

(Response)  The  requirements  of  the 
statute  are  to  provide  FD.-\  with 
notification  of  each  article  of  food  in 
advance  of  importation,  not  advanct' 
notice  of  some  of  the  articles  of  food  and 
post-arrival  notification  of  others.  The 
complete  identity  of  each  article  of  food 
is  necessary  for  FDA  to  receive,  review, 
and  respond  to  the  notice.  FDA  has 
significantly  reduced  the  time  required 
for  submission  of  the  prior  notice  before 
arrival.  FD.\  has  also  revised  the  way 
information  on  quantit\-  nid\'  be 
presented.  The  interim  final  rule 
requires  the  estimated  quantity  of  the 
article  of  food.  FD.A  believes  that  both 
of  these  revisions  will  allow  for  timely 
submission  of  accurate  information  and 
should  limit,  as  much  as  is  permissible 
under  the  statute,  the  effect  of  prior 
notice  on  the  practice  of  "topping-off." 

3.  "What  Is  the  Deadline  for  Product 
Identity  Amendments  Under  Proposed 
4>  1.290?"  (Proposed  as  §  1.291) 

FDA  proposed  a  2-hour  minimum 
deadline  for  product  identity 
amendments  submitted  under  proposed 
^  1.291.  FDA  noted  that  product  identity 
amendments  are  most  likelv  to  be 
needed  for  articles  imported  by  land  or 
air  rather  than  water  arrivals. 

(Comments)  Som.e  comments  are 
supportive  of  a  deadline  for 


amendments  of  up  to  two  hours  before 
arrival,  but  only  if  that  gave  FDA 
sufficient  time  to  receive,  review,  and 
respond  to  the  information.  Some 
comments  state  that  allowing 
amendments  to  be  submitted  up  to  2 
hours  before  arrival  would  not  be 
problematic,  while  others  contend  that 
limiting  amendments  to  two  hours 
before  arri\al  was  too  restrictive  and 
would  result  in  higher  costs  and 
compromised  product  integrity. 
(Comments  suggest  changing  the 
deadline  to  allow  amendments  up  to  1 
hour  before  arrival:  until  just  before  or 
at  the  time  of  arrival;  after  arrival  (with 
a  3  hour  limit.  24  hour  limit,  or  no  limit 
at  all);  f)r  at  any  time  before  or  after 
arrival.  Several  comments  note  that 
some  information,  such  as  the  (Customs 
entry  number  or  quantity,  cannot  be 
verified  by  the  propo.sed  submitter  until 
the  shipment  arrives.  .Several  comments 
state  that  the  carriers  should  be 
permitted  to  amend  product  identitv 
information.  A  few  commenters  point 
out  that  the  proposed  2-hour  period  for 
amendments  before  arrival  is 
particularly  problematic  for  multiple 
commodity  exports  fkimmenfs  indicate 
that  the  need  for  amendments  might  be 
identified  at  the  time  of  loading,  which 
may  be  less  that  one-half  hour  before 
arrival  at  the  border. 

(Rt^sponse)  FD.-\  has  chos(;n 
timeframes  that  provide  it  with  very 
little  leeway  in  the  time  it  has  to 

receive.  re\iew  and  respond"  to  the 
(irif)r  notii  e  submissions.  Thus,  we 
t one  luded  that  we  coulil  no  longer 
permit  changes  to  prior  notice  without 
restarting  the  clock.  In  addition,  as 
noted  earlier.  ACS  cannot  accommodate 
changes  in  submissions  that  have  been 
confirmed  by  FDA  for  review. 
Therefore,  the  interim  final  rule  does 
not  provide  for  amendments. 

4.     How  Do  You  Submit  a  Product 
Identity  Amendment  or  an  Arrival 
Update  to  a  Prior  Notice?"  (Proposed 
§1.292) 

The  proposed  rule  required  that  a 
[iroduct  identity  annuidment  or  an 
arrival  update  to  a  prior  notice  mav  be 
submitted  only  in  the  same  manner  as 
an  initial  prior  notice;  that  is, 
electronically  to  FDA  through  the  FDA 
PN  System  Interface. 

(Comments)  A  comment  asks  that  the 
agency  examine  means  by  which 
communication  to  the  agency  of  any 
unexpected  change  in  this  information 
can  be  provided  by  the  entity  that  is 
actually  knowledgeable  about  a  change 
in  the  date  of  arrival,  for  example,  by 
the  ocean  or  air  carrier.  Several 
comments  suggest  that  the  carrier  that  is 
the  party  with  the  most  accurate 


information  on  arrival  time  and  can 
therefore  provide  the  most  efficient 
communication  to  FDA.  Other 
comments  raise  concerns  about 
providing  unlimited  discretion  to 
carriers  to  make  substantive  changes  to 
submissions,  but  note  that  the  need  for 
carriers  to  make  '"updates"  is  essential. 
One  comment  indicates  that  alternative 
mechanisms  for  the  carrier  to  submit 
updates,  such  as  touch-tone  telephones, 
should  be  explored. 

(Response)  Altiiough  requirements  for 
amendments  to  product  identity 
information  and  arrival  updates  have 
been  deleted  from  the  interim  final  rule, 
FD.^  recognized  that  several  entities 
might  have  critical  information 
concerning  required  prior  notice 
information.  Therefore,  the  interim  final 
rule  does  not  limit  who  can  submit  prior 
notice  information.  The  interim  final 
rule  continues  to  require  electronic 
submission  of  prior  notice  to  FDA. 

5.  "What  Are  the  Consequences  if  You 
Do  Not  Submit  a  Product  Identity 
Amendment  to  Your  Prior  Notice?" 
(Proposed  §1.293) 

FDA  proposed  that  if  a  U.S.  importer 
or  U.S.  purchaser,  or  their  U.S.  agent, 
informed  FDA  in  a  prior  notice  that  the 
submission  would  be  amended,  but 
subsequently  did  not  amend  it 
appropriately  and  within  the  applicable 
timeframe,  then  the  prior  notice  would 
be  inadequate  for  the  purposes  of 
proposed  §  1.278(a).  FDA  clarified  that 
the  consequences  of  inadequate  prior 
notice  are  the  same  as  the  consequences 
for  failing  to  provide  prior  notice,  e.g., 
the  food  is  subject  to  refusal  if 
admission.  FDA  explained  that  the 
indication  that  a  prior  notice  would  be 
amended  tells  us  that  the  prior  notice  is 
incomplete.  FDA  noted  that  without 
complete  product  identity,  the  agency 
could  not  adequately  determine  whether 
to  inspect  or  take  other  action  when  the 
food  arrives  in  the  United  States. 

(Comments)  Some  comments  object  to 
the  proposed  provision  that,  if  the 
submitter  of  a  prior  notice  indicates  that 
an  amendment  to  the  product  identitv 
will  be  submitted,  but  subsequently  fails 
to  do  so,  the  original  prior  notice  will 
be  deemed  inadequate  and  the  product 
would  not  be  allowed  to  enter.  Some 
point  out  that  FDA  should  not  penalize 
a  submitter  for  anticipating  an 
amendment  and  then  not  amending  the 
prior  notice. 

(Response)  For  the  reasons  set  forth 
previously,  FDA  has  eliminated  the 
requirement  to  provide  product  identity 
amendments. 
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6.  "What  Must  You  Do  if  the 
Anticipated  Arrival  Information 
(Required  Under  Proposed  §  1.288(k){l)) 
Submitted  in  Your  Prior  Notice 
Changes?"  (Proposed  as  §  1.294) 

FDA  proposed  to  require  the 
submitter  to  update  anticipated  arrival 
information  submitted  in  a  prior  notice, 
if  the  anticipated  information  changes 
after  the  submission.  FDA  proposed  that 
if  the  time  of  arrival  is  expected  to  be 
more  than  1  hour  earlier  or  more  than 
3  hours  later  than  the  anticipated  time 
of  arrival,  the  time  of  arrival  must  be 
updated.  FDA  proposed  that  updates  to 
the  arrival  information  must  be 
submitted  2  hours  before  arrival 
(proposed  §1.294). 

a.  General.  (Comments)  Many 
comments  indicate  that  the  window  of 
time  for  arrival  updates  is  too  small. 
Several  comments  suggest  changing  the 
requirements  for  submitting  updates  for 
arrival  information.  Suggested  changes 
included  expanding  the  window  .for 
arrival  to  2  hours  and  6  hours  before  the 
anticipated  arrival  time  and  6,7,8,  and 
18  hours  after  the  anticipated  arrival 
time.  A  few  comments  state  that 
notification  of  the  day  of  arrival,  not  the 
time,  should  be  sufficient.  Some 
comments  state  that  updates  to  arrival 
information  should  be  allowed  upon 
arrival  at  the  border.  One  comment 
objects  to  allowing  only  one  update  to 
arrival  information.  The  comment 
complains  that  this  is  very  restrictive 
and  that  submitters  must  be  allowed  to 
keep  updating  the  "prior  notice  of 
arrival"  without  worrying  about  the 
form  being  rejected. 

Some  comments  point  out  that  the 
owner,  importer,  and  U.S.  agent  often 
do  not  know  the  actual  port  of  entry  for 
a  ship  or  airplane,  the  time  of  entry,  or 
changes  in  this  information.  For 
example,  an  air  shipment  of  seafood 
ma\  be  switched  to  a  different  plane, 
which  arrives  at  the  U.S.  port  outside 
the  anticipated  arrival  window.  This 
may  occur  during  nonbusiness  hours, 
before  notification  of  the  change  can  be 
provided. 

One  comment  suggests  that  exporters 
who  chqose  to  report  to  specific  border 
crossings  identified  by  FDA,  should  not 
be  required  to  provide  updates  due  to 
lateness  in  the  time  of  arrival  at  the 
border. 

One  comment  states  that  ambiguity  on 
when  updates  can  be  submitted  might 
lead  to  confusion  and  inconsistent 
application  of  these  provisions.  The 
comment  expresses  concern  that  some 
ports  may  take  the  position  that  the 
update  must  be  provided  within  the  4- 
hour  window  so  FDA  will  be  informed 
that  the  shipment  will  not  be  arriving 


when  originally  anticipated.  Yet  other 
ports  may  take  the  position  that  the 
update  requirements  are  satisfied  as 
Jong  as  the  update  is  received  at  least  2 
hours  before  arrival,  regardless  of  how 
many  hours  or  days  it  arrives  after  the 
originally  identified  arrival  time. 

Some  question  how  notifications  that 
need  to  be  amended  and  subsequent 
amendments  for  nmnerous  entries  could 
assist  FDA  in  scheduling  of  inspections. 

Some  point  out  that  carriers  should 
continue  to  be  able  to  change  ports  of 
arrival,  as  necessary,  to  find  a  more 
expeditious  route,  based  on  weather 
and/or  traffic  conditions.  One  comment 
states  that  exporters/importers  should 
be  able  to  declare  up  to  three  possible 
ports  of  entry  that  all  fall  imder  the 
jurisdiction  of  a  single  FDA  regional 
office  for  administrative  and  inspection 
purposes. 

One  comment  suggests  that  a 
requirement  to  update  the  port  of  entry 
could  be  viewed  as  limiting  the  port  of 
entry,  which  is  prohibited  by  the 
statute. 

One  comment  points  out  that  the 
proposed  rule  is  silent  on  changes  to 
border  crossings,  unlike  changes  in 
arrival  time  and  suggested  that  FDA 
clarify  whether  it  needs  to  be  notified  of 
a  change  to  the  anticipated  border 
crossing  or  if  any  border  crossing  is 
acceptable. 

b.  Water.  (Comments)  One  comment 
asks  for  a  wider  margin  of  variability  for 
the  arrival  of  ocean-going  vessels.  Some 
comments  state  that  for  ocean-going 
shipments,  an  update  should  not  be 
required  if  the  actual  arrival  at  the  port 
of  entry  is  not  more  than  24  hours 
before  or  after  the  anticipated  time  of 
arrival  specified  in  the  prior  notice.  One 
comment  notes  that  because  of  the 
logistics  and  unpredictability  of  ocean 
transport,  it  is  not  possible  to  accurately 
predict  arrival  time  of  a  carrier  within 
the  4-hour  window  provided.  One 
comment  notes  that  such  tight  time 
ft'ames  would  increase  the  cost  of  the 
prior  notice  process  because  the 
submitter  will  be  forced  to  continuously 
check  on  the  status  of  the  shipment  to 
ensure  that  the  arrival  time  is  correct  all 
the  way  up  to  2  hours  before  delivery. 
For  ocean  imports,  vessel  arrival  times 
may  vary  widely  depending  upon 
weather  conditions,  scheduling,  and 
loading  changes.  Vessels  can  be  held  or 
delayed  at  various  ports  en  route  and 
importers  are  luilikely  to  be  informed  of 
these  changes.  Some  comments  state 
that  it  is  imrealistic  for  a  sea  vessel  to 
have  to  individually  update  hundreds  or 
thousands  of  notices  when  the  vessel  is 
delayed.  Comments  ask  that  FDA  allow 
a  single  update  from  a  carrier  to 
automatically  update  each  prior  notice 


associated  with  food  products  on  that 
vessel. 

c.  Air.  (Coroments)  One  comment 
states  that  the  2  hours  for  updates  is  not 
practical  for  air  shipments  because  air 
carriers  often  do  not  inform  importers  of 
changes  in  arrival  time  until  the  cargo 

is  close  to  its  destination.  One  comment 
notes  that  because  of  ciurent  air  and 
travel  security  procedures,  arrivals  are 
rarely  at  their  scheduled  times. 

d.  Land/road.  (Comments)  A  few 
conunents  indicate  that  with  respect  to 
trucks,  there  will  be  circumstances 
where  a  driver  cannot  contact  a 
dispatcher  to  submit  an  arrival  update. 
e.g.,  2  a.m.  The  comments  note  that  a 
large  amount  of  border  truck  traffic 
flows  in  the  early  moming/mid-to-late 
evening  to  avoid  rush-hour  traffic  in 
major  centers.  However,  shippers  do  not 
have  a  mechanism  for  submitting 
updates  at  these  times  when  there  are 
unforeseen  delays  that  prevent  arrival 
outside  of  the  anticipated  window. 
Comments  state  that  FDA  should 
provide  flexibility  in  the  rule  for  these 
and  similar  circumstances  where,  for 
legitimate  reasons,  it  is  not  possible  to 
provide  an  update. 

Some  comments  express  concern 
about  current  delays  for  trucks  at  ports 
of  entry,  which  may  vary  from  a  few 
minutes  to  12  hours.  The  comments 
note  that,  because  it  is  necessary'  to 
submit  updates  when  a  truck  is  outside 
the  proposed  time  range  for  arrival, 
many  trucks  might  be  forced  to  sit  idly 
on  the  side  of  the  road  waiting  for  their 
proper  window  when  FDA  will  allow 
entry.  Comments  express  concern  that  if 
a  shipment  were  to  miss  the  original 
arrival  time,  they  would  be  forced  to  file 
an  update  and  wait  2  hours  to  rejoin  the 
line. 

e.  Land/rail.  (Comments)  For  rail 
cargo,  arrival  times  may  vary  depending 
on  scheduling  and  loading  changes. 
Often,  multiple  rail  cars  on  one  entry 
can  be  located  at  multiple  locations 
across  the  rail  yard.  Actual  crossing 
times  for  those  cars  can  vary  widely 
depending  on  that  location  and  the 
ability  of  the  rail  to  load  and  cross  them. 
In  these  cases,  linking  prior  notice  into 
the  manifest  could  also  allow  the  carrier 
to  provide  electronic  updates. 

(Response)  FDA  agrees  that  there  may 
be  factors  such  as  business  practices, 
weather,  and  traffic  congestion  that  may 
impact  the  accurate  representation  of 
the  port,  date,  and  time  of  arrival. 
Although  the  interim  final  rule  will 
continue  to  require  submission  of  the 
anticipated  place,  date,  and  time  of 
arrival  that  is  known  to  the  submitter, 
the  interim  final  rule  does  not  require 
an  update  to  that  information,  and  prior 
notice  will  not  be  deemed  inadequate  if 
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ihe  information  changes  after  FDA  has 

confirmed  the  prior  notice  for  review. 
In  sum,  FDA  has  removed  from  the 
interim  final  rule  all  proposed  sections 
rt'ldted  to  product  iiientitv  amendmentN 
and  arrival  updates  (proposed  ^4)  1  28V) 
through  1  294)  because  of  the  following 
situations: 

•  The  timeframes  are  shortened 
substantially, 

•  The  timeframes  provide  us  with 
ver\'  little  leeway  in  the  time  we  ha\e 
to  "receive,  review  and  respond"  to  the 
prior  notice  submissions.  Thus,  we  can 
no  longer  permit  changes  to  prior  notice 
without  restarting  the  clock.  FDA 
believes  that  the  information  required 
bv  the  interim  final  rule  for  prior  notice 
should  be  sufficientlv  fixed  to  be 
submitted  within  these  new.  shorter 
timeframes: 

•  FDA  has  re\ised  the  required 
information  in  the  interim  final  rule, 
includint;  ihe  requirement  to  provide 
the  estimated  quantit\': 

•  If  the  estimated  quantity,  the 
anticipated  arrival  information,  or  the 
planned  shipment  information  change, 
the  interim  final  rule  does  not  require 
that  the  prior  notice  be  resubmitted;  and 

•  I  nder  the  interim  final  rule,  prior 
notice  can  be  submitted  through  ABI/ 
ACS.  The  proposed  provisions  for 
amendments  and  updates  to  a 
submission  through  ABI/ACS  are  not 
feasible  after  the  submissions  have  been 
electronically  transmitted  to  OASIS  and 
confirmed  bv  FDA  for  review. 

(Summar\  (jf  the  interim  final  rule^ 
FDA  has  removed  from  the  interim  final 
rule  all  proposed  sections  related  to 
product  identity  amendments  arid 
arrival  updates  (proposed  §§  1  289 
through  1.294). 

/.  "What  Happens  to  Food  That  Is 
Imported  or  Offered  for  Import  Without 
Adequate  Prior  Xotice'^"  I  Section  1  233} 
and    What  are  the  Other  Consequences 
of  Faihn^  to  Submit  Adequate  Prior 
\'otice  or  Otherwise  Failing  to  Comply 
With  This  Subpart?"  I  §  1.284  Proposed 
as§  1.2781 

1.  Inadequate  Prior  Notice  (No  Prior 
Notice,  inaccurate  Prior  Notice,  or 
I'ntimely  Prior  .Notice)  (§  1.283(a) 
Proposed  as  ^  1.278(a)) 

FDA  proposed  in  §  1.27a(a)  that  if  an 
article  of  food  is  imported  or  offered  for 
import  with  no  prior  notice  or 
inadequate  prior  notice,  the  food  shall 
be  refused  admission,  as  set  out  in 
under  section  801(m)(l)  of  the  FD&C 
Act.  Proposed  examples  of  inadequacy 
were  untimely,  inaccurate,  or 
incomplete  prior  notice. 

(Comments)  Comments  ask  for 
clarification  on  what  would  cause  a 


prior  notice  to  be  incomplete  or 
inadequate.  Some  comments  express 
concern  that  clerical  errors  or  failure  to 
pro\ide  mmor  information  or  optional 
information  could  result  in  a  refusal. 
Some  comments  sugg(;st  that  inadequate 
prior  notice  should  be  confined  to 
material  omissions  or  major  errors  that 
would  seriouslv  impede  the  agencv's 
abilitv  to  review  and  appropriately    ' 
respond  to  the  notice  Comments  ask 
whether  thev  would  be  notified  about 
such  deficiencies  and  given  a  chance  to 
correct  them.  Some  comments  object  to 
not  receiving  feedback,  before  reaching 
the  poii,  when  the  prior  notice  is 
madeiiuate 

(Response)  A  prior  notice  is  not 
complete  if  the  required  information,  as 
set  forth  in  ti  1.281,  has  not  been 
provided   Howe\er.  FD,-\  agnM:'s  that 
feedback  during  the  transmission 
process  to  reduce  mistakes  and 
omissions  that  could  result  in 
unnecessarx  hol(lu[)s  or  refiisals  is  a 
good  idea.  As  explained  earlier,  both 
systems  will  review  and  validate 
required  information  to  minimize  the 
likelihood  that  c  lerii  al  or  t\pographical 
errors  will  result  in  an  incomplete  or 
inaccurate  prior  notice.  The  systems 
will  tell  transmitters  which  required 
information  is  still  lacking  or  is 
recognized  by  the  initi.il  validaticm  as 
facially  incorrect,  to  allow  transmitters 
to  make  corrections  (|uicklv.  Moreover, 
the  systems  will  not  [irovide  a 
confirmation  until  required  information 
is  complete  and  facially  valid.  Thus,  if 
the  initial  incorre(  t  information  is  not 
corrected  and  -ubmitted.  the  transmitter 
will  not  receive  a  prior  notice 
confirmation.  FDA  believes  that  this 
initial  re\iew/\ alidation  process  will 
help  ensure  that  transmitters  will  not 
make  inadvertent  errors  that  could 
result  in  a  refusal.  We  advise,  however, 
that  this  initial  review/validation 
process  will  not  be  capable  of 
identifying  all  possible  errors.  Thus. 
submitters  and  transmitters  should 
understand  that  [:onfirmation  does  not 
mean  that  FDA  has  determined  that  the 
prior  notice  is  accurate  in  all  respects. 

If  FDA  determines  that  the  prior 
notice  is  inaccurate  after  the  systems 
provide  a  confirmation,  the  article  of 
food  is  subject  to  refusal  under 
§  1  283(a)(l)(ii).  FDA  has  the  option  of 
issuing  the  refusal  notice  to  the 
transmitter  under  *)  1.283(a)(l)(ii)  before 
arrival,  assuming  that  FDA  determines 
that  the  prior  notice  is  inaccurate  before 
arrival  and  before  the  time  period  for 
the  prir)r  notice  has  expired.  If  this 
happens,  the  transmitter  must  resubmit 
an  accurate  prior  notice  in  accordance 
with  <i  1.282.  This  will  remove  the 
refusal,  although  it  will  "restart  the 


clock"  in  terms  of  when  prior  notice 
must  be  submitted  to  FDA.  Until  we 
have  had  some  experie.nce  with  prior 
notice  review,  we  do  not  know  how 
often  we  will  be  able  to  determine  prior 
notice  inaccuracy  before  food  arrives. 
However,  in  certain  situations, 
inaccuracy  of  prior  notice  cannot  be 
determined  until  the  article  of  food  is 
examined  upcm  arrival. 

(Comments)  Comments  suggest  the 
regulation  provide  a  waiver  or  other 
mechanism  to  release  foods  that  are 
safe,  although  the  electronic  paperwork 
is  not  complete.  Comments  also  suggest 
that  the  regulation  provide  that,  unless 
FDA  has  credible  e\  idence  or 
information  that  an  article  of  food 
presents  a  threat  of  serious  adverse 
health  consequences  or  death  to  humans 
or  animals,  that  FDA  would  not  refu.se 
the  article  if  the  prior  notice  is 
incomplete  or  inadequate. 

(Response)  FDA  does  not  agree  that 
the  regulation  should  provide  a  waiver 
for  refusal  when  some,  but  not  all 
required,  information  has  been 
submitted.  Given  that  the  purpose  of 
prior  notice  is  to  provide  FDA  with 
better  information  sooner"  about  food 
imports,  including  such  a  waiver  in  the 
rule  would  seem  to  be  antithetical  to  the 
provision.  The  reference  to  the  credible 
evidence  standard  in  section  801  (m)  of 
the  FD&C  Act,  which  appears  in  the  part 
of  section  801  (m)  that  deals  with  FDA 
review  of  prior  notice  after  refusal,  does 
not  suggest  otherwise.  Section 
801(m)(2)(B)(ii)ofthe  FD&C  Act  states 
that,  when  FDA  reviews  a  prior  notice 
that  has  been  submitted  for  a  refused 
article  of  food.  FDA  "shall  determine 
whether  there  is  in  the  possession  of 
IFDAj  any  credible  evidence  or 
information  indicating  that  such  article 
presents  a  threat  of  serious  adverse 
heath  consequences  or  death  to  humans 
or  animals."  FDA  does  not  agree  that 
this  provision  means  that  FDA  should 
not  refuse  food  with  an  inadequate  prior 
notice  under  section  801(m)(l)  of  the 
FD&C  Act  when  FDA  has  no  such 
credible  evidence  or  information.  If  that 
is  what  Congress  intended,  it  would  not 
have  provided  for  refusal  of  an  article  of 
food  without  adequate  prior  notice,  as  it 
did  in  .section  801(m)(l)  of  the  FD&C 
Act. 

(Comments)  Comments  note  that  the 
proposed  rule  did  not  set  out 
procedures  for  notifications  regarding 
refusals  and  holds.  Comments  ask  who 
would  be  notified  of  refusal  and  when. 
Comments  state  that  FDA  should  notify 
importers,  purchasers,  or  manufacturers 
that  an  article  is  being  held.  One 
comment  notes  that  carriers  would  have 
no  way  of  determining  if  prior  notice 
had  been  satisfied  until  they  arrived  at 
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the  border,  but  that  they  would  be 
responsible.  A  comment  also  states  that 
FDA  should  engage  the  manufactxirer  or 
processor  when  the  situation  involves  a 
bioterrorism  threat  or  event. 

(Response)  FDA  and  CBP  have 
determined  that  the  most  appropriate 
notification  point  is  the  carrier.  When 
an  article  of  food  arrives  at  the  border 
without  adequate  prior  notice  (i.e., 
none,  inaccurate,  or  untimely),  the 
carrier  is  the  clearest  immediate  point  of 
contact  that  FDA  and  CBP  staff  at  the 
border  have.  Thus,  FDA  or  CBP  intend 
to  notify  the  carrier  that  the  article  of 
food  is  refused  due  to  inadequate  prior 
notice  when  the  food  is  presented  for 
CBP  processing.  It  will  be  up  to  the 
carrier  to  communicate  the  prior  notice 
refusal  to  other  persons  or  firms.  Neither 
FDA  nor  CBP  currently  has  sufficient 
capability  at  the  border  to  communicate 
these  refusals  to  other  persons  and  still 
process  arrivals  and  examinations  in  a 
reasonable  amount  of  time.  We 
recognize  that  this  will  affect  carriers. 
We  will  be  exploring  ways  to  provide 
notice  to  the  transmitter  and  others,  as 
well.  FDA  notes  that  if  carriers  want  to 
ensure,  for  any  food  they  are 
transporting,  that  prior  notice  has  been 
submitted  to  FDA  and  confirmed  for 
review,  they  can  ask  that  a  copy  of  the 
PN  confirmation  be  provided  to  them. 
Indeed,  under  §  1.279(g),  for  prior 
notices  transmitted  through  the  FDA  PN 
System  Interface,  the  carrier  must 
present  the  PN  confirmation  number  to 
CBP  or  FDA  upon  arrival. 

We  do  not  agree  that  FDA  should 
provide  routine  advance  notice  that  it 
intends  to  refuse,  examine,  or  hold  food 
or  has  asked  CBP  to  do  so.  Although 
FDA  and  CBP  are  structuring 
implementation  to  ensure  that  changes 
in  ports  and  arrival  times  will  not  mean 
that  food  which  should  be  refused,  held, 
or  examined  at  the  port  of  arrival  slips 
past  us,  we  believe  that  routine  advcmce 
notice  could  make  it  easier  for  the 
unscrupulous  to  evade  FDA 
requirements  and  import  unsafe  food. 
Finallv,  whether  we  contact  importers 
or  manufacturers  when  there  is  a 
bioterrorism  threat  or  other  food-related 
emergency  will  depend  on  the 
particular  circumstances. 

(Comments)  Some  comments  state 
that  inconsistency  in  time  and  changes 
in  the  port  of  arrival  should  not  result 
in  refusal  of  the  article.  One  comment 
asks  whether  a  shipment  that  arrives 
one-half  hour  late  will  be  treated  the 
same  as  one  that  arrives  12  hours  late. 

(Response)  As  explained  elsewhere, 
changes  in  the  anticipated  arrival 
information  or  planned  shipment 
information  will  not  be  a  basis  for  a 
refusal  under  section  801(m)(l)  of  the 


FD&C  Act  if  FDA  wants  to  examine  the 
shipment;  however,  these  changes  may 
mean  waiting  while  FDA  is  notified  by 
CBP  and  arranges  to  examine  the 
shipment.  This  is  more  likely  to  be  the 
case  with  changes  in  ports  and  in 
arrivals  that  are  much  later  than  the 
anticipated  time. 

When  it  comes  to  changes  in  arrival 
time,  what  matters  is  whether  the  prior 
notice  time  was  submitted  sufficiently 
in  advance  of  arrival,  in  accordance 
with  the  timeframes  set  out  in  §  1.279(a) 
of  the  interim  final  rule.  These 
timeframes  are  what  FDA  has 
determined  are  necessary,  as  a  general 
matter,  to  ensure  that  FDA  has  enough 
time  to  receive,  review,  and  respond  to 
each  prior  notice  appropriately. 
However,  §  1.283(a)(l)(iii)  of  the  interim 
final  rule  does  provide  that  if  an  article 
of  food  arrives  early,  before  the  prior 
notice  time  has  elapsed,  its  arrival  will 
not  be  considered  untimely  if  FDA  has 
already  reviewed  the  prior  notice, 
determined  its  response  to  the  prior 
notice,  and  advised  CBP  of  that 
response.  FDA  believes  there  is  no  need 
to  make  the  food  wait  if  the  agency  has 
been  able  to  accomplish  its  prior  notice 
review  sooner  than  anticipated. 

(Comments)  One  comment  asks  for 
clarification  on  whether  the  article 
would  be  refused  if  the  classification  of 
goods  under  the  HTS  code  has  been 
changed  by  Customs  officials  after  the 
shipment  arrives. 

(Response)  If  the  FDA  Product  Code  is 
accurate,  then  the  article  will  not  be 
refused  if  the  HTS  code  provided  is  later 
changed  by  CBP  during  its  review  of  the 
entry  for  CBP  purposes. 

(Comments)  One  comment  asks 
whether  there  would  be  a  penalty  for 
canceling  and  resubmitting  a  prior 
notice  when  the  changes  that  need  to  be 
made  to  the  prior  notice  cannot  be  made 
by  an  amendment  or  an  update. 

(Response)  FDA  has  removed  the 
provisions  relating  to  amendments  and 
updates.  If  required  information  (with 
the  exception  of  estimated  quantity, 
anticipated  arrival  information,  and 
planned  shipment  information)  changes, 
e.g.,  the  manufacturer  is  different  than 
the  one  originally  submitted  or  the 
complete  FDA  product  code  is  not 
accurate,  you  should  cancel  the  prior 
notice  and  must  resubmit  prior  notice  (if 
you  still  plan  to  import  or  offer  for 
import  the  article  of  food  into  the 
United  States).  The  timeframes  set  out 
in  §  1 . 2 79(a)  of  the  interim  final  rule 
will  start  to  run  again  from  the  time  the 
new  prior  notice  is  confirmed  for  review 
by  FDA. 

a.  Status  and  movement  of  refused 
foods  (§1.283(a)(2jl.  FDA  proposed  in 
§  1.278(b)  that  if  an  article  of  food  is 


imported  or  offered  for  import  is  refused 
under  section  801(m)(l)  of  the  FD&C 
Act,  the  food  shall  be  held  at  the  port 
unless  directed  to  a  secure  facilitv  under 
proposed  §  1.278(c).  Proposed  §  1.278(d) 
provided  that  the  person  submitting 
prior  notice  was  responsible  for 
arranging  for  movementof  refused  food 
Proposed  §  1.278(e)(2)  stated  that 
refused  food  could  not  be  delivered 
under  bond  to  the  importer,  owner,  or 
consignee.  In  the  preamble  to  the 
proposed  rule  (68  FR  5432).  we 
explained  that  the  provisions  in  title  19 
of  the  U.S.  Code  relating  to  imports  for 
which  entr\'  cannot  be  made  would 
apply. 

i.  General  order  status 
(§1.283lal(2)li)).  (Comments)  One 
comment  asks  for  confirmation  that  the 
provisions  in  title  19  of  the  U.S.  Code 
that  apply  to  unentered  merchandise 
would  apply  to  articles  of  food  that  have 
been  refused  under  section  801(m)(l)  of 
the  FD&C  Act. 

(Response)  FDA  and  CBP  generally 
agree  with  this  comment.  However,  we 
have  concluded  that  the  interim  final 
rule  should  specif\'  that  these  provisions 
will  apply  immediatelv  upon  refusal 
under  section  801  (m)(i)  of  the  FD&C 
Act  because  entry  of  an  article  of  food 
refused  under  section  801(m)(l)  cannot 
be  made  for  want  of  proper  documents 
or  other  cause,  as  described  in  section 
490(a)(1)(C)  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1490(a)(1)(C)). 
Accordingly.  §1.283(a)(2)(i)  of  the 
interim  final  rule  specifies  that  an 
article  of  food  that  has  been  refused 
under  section  801  (m)(  1 )  of  the  FD&C 
Act  shall  be  considered  general  order. 
Thus,  an  article  of  food  refused  under 
section  801(m)(l)  meets  the  criteria  of 
general  order  and  must  be  handled  in 
accordance  with  sections  490  and  491  of 
the  Tariff  Act  (19  U.S.C,  1490  and  1491) 
and  CBP's  implementing  regulations  at 
19  CFR  part  127  e.xcept  as  otherwise 
specified  in  21  CFR  part  1.  subpart  1. 

ii.  Locations  for  holding  refused  food 
l§1.283lall2jliill. 

(Comment)  One  comment  suggests 
using  the  existing  system  where 
shipments  may  be  held  in  place  at  the 
port  for  14  days  after  which  they  must 
be  moved  to  general  order. 

(Response)  After  merchandise  has 
arrived  in  the  United  States,  the 
Customs  regulations  prescribe  a  15- 
calendar  day  period  during  which  entry 
must  be  made.  If  entry  is  not  made 
during  this  time,  the  merchandise  then 
must  be  sent  to  general  order  inasmuch 
as  entry  has  not  been  completed  (see  19 
CFR  4.37.  122.50.  or  123.10).  However, 
as  described  previously,  this  15- 
calendar  day  period  is  not  applicable  to 
articles  refused  under  section  801(m)(l) 
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of  the  FD&C  Act  Articles  that  are 
refused  for  inadequate  prior  notice 
cannot  be  entered  under  anv  form  of 
Customs  entry.  Those  artic;les  ma\'  onlv 
be  entered  after  adequate  prior  notice 
has  been  given. 

(Comments)  .Several  comments 
express  concern  about  the  impact  of 
refusal  and  holding  at  the  port  or  secure 
storage  on  the  quality,  value,  and 
marketability  of  perishable  fresh  and 
frozen  foods. 

(Response)  FDA  e.xpects  that  the 
changes  in  the  interim  final  rule,  in 
particular  the  shortened  timeframes. 
will  mean  fewer  refusals.  In  addition, 
since  FDA  will  make  even,'  effort  to 
review  prior  notices  for  refused  articles 
within  these  same  timeframes,  those 
responsible  for  submitting  prior  notice 
have  the  ability  to  have  the  refusal 
removed  in  a  matter  of  a  few  hours. 
This,  too.  significantly  reduces  the 
impact  of  the  interim  final  rule  on 
perishables.  Finally.  FDA  also  intends 
to  provide  guidance  to  its  staff  on 
implementing  and  enforcing  the  prior 
notice  requirements,  both  during  the 
initial  transition  period  and  after  that 
period  ends. 

FDA  agrees  that  appropriate  storage 
and  holding  conditions  must  be 
considered  for  perishable  and  frozen 
foods  refused  for  inadequate  prior 
notice.  This  means  that  if  the  article  of 
food  arrives  in  frozen  condition  and  has 
been  transported  under  frozen 
conditions,  the  facility  used  for  holding 
the  product  must  provide  adequate 
frozen  conditions 

(Comments)  Some  comments  express 
concern  that  there  are  insufficient 
facilities  at  the  U.S./Me.xico  ports  to 
handle  the  potential  refusals  during  the 
produce  season.  One  commenter 
disagrees  with  FDA's  statement  in  the 
preamble  to  the  proposed  rule  that  "U.S. 
Customs  has  identified  a  well- 
established  network  of  storage  facilities 
that  are  secure.  "  The  comment  pointed 
out  that  there  is  no  infrastructure  of 
secure  facilities  at  all  ports.  A  comment 
noted  that  there  are  few  facilities  at 
remote  East  and  West  ports  along  the 
U.S. /Canadian  border  that  have 
temperature  controlled  environments 
and  are  available  around  the  clock. 
Another  comment  noted  that  there 
generally  is  a  lack  of  bonded  cold 
storage  facilities  at  borders  and  at 
airports.  One  comment  asks  for 
information  on  the  infrastructure  of 
storage  facilities  that  would  provide 
sanitation  and  temperature  controls,  as 
well  as  security  controls,  including 
security  against  theft  and  accidents. 
Some  comments  ask  that  FDA  publish  a 
list  of  the  secure  facilities  and  the  costs 


that  FDA  authorizes  for  the  refused 
food 

(Response)  FDA  expects  that  the 
(  hanges  in  the  interim  final  rule,  in 
particular  the  shortened  timeframes, 
will  mean  fewer  refusals  and  thus  less 
need  for  storage  for  refused  articles  of 
food.  Nevertheless.  FDA  and  CBP  agree 
that  the  different  ranges  of  storage 
available  at  different  ports  need  to  be 
addressed  However,  this  issue  needs  to 
be  addressed  in  light  of  the 
determination,  reflected  in 
§  1.283(a)(2)(i),  that  food  refused  under 
section  801(m)(l)  of  the  FD&C  Act  has 
"general  order"  status.  Under  customs 
laws  and  regulations,  general  order 
merchandise  must  generally  be  held  in 
a  general  order  warehouse  (19  CFT( 
127.1).  Customs  regulations  also 
empower  the  port  director,  if 
merchandise  requires  specialized 
storage  facilities  that  are  unavailable  in 
a  bonded  facility,  to  direct  the  storage  of 
the  merchandise  bv  the  carrier  or  by  anv 
other  appropriate  means  (see  19  CFR 
4.37(f).  122.50(f).  or  123.10(f)). 
.^dditionally,  fruit  and  other  perishables 
may  be  held  by  the  port  director  in  a 
bonded  cold-storage  warehouse  for  a 
reasonable  period,  if  it  is  probable  that 
entry  will  be  made  at  an  earlv  date  (19 
CFR  127.28(c)). 

FDA  and  CBP  believe  that  general 
order  storage  qualifies  as  secure 
facilities  for  purposes  of  the 
Bioterrorism  Act,  as  it  is  subject  to  the 
requirements  set  out  at  19  CFR  part  19. 
In  particular.  19  C^FR  19.9  contains 
controls  that  will  ensure  that  refused 
food  will  be  adequately  controlled  while 
in  storage  and  will  not  be  released  from 
general  order  storage  without  CBP 
authorization. 

(Comments)  Several  comments  ask  for 
clarification  on  secure  facilities. 
C'omments  ask  whether  a  general- 
purpose  warehouse  in  a  FTZ  or  a  secure 
facility  operated  by  the  importer  of 
record  would  be  considered  a  secure 
facility  under  the  rule.  Another 
comment  suggests  that  a  clear  chain  of 
custody  and  fiduciar>'  responsibility  is 
required  when  products  are  impounded. 
The  comment  recommends  that 
appropriate  and  sufficient  impound 
storage  facilities  must  be  available 
before  enforcement  begins. 

(Response)  As  set  out  previously,  food 
refused  under  section  801(m)(l)  of  the 
FD&C  Act  must  be  held  in  accordance 
with  (]BP's  regulations  on  general  order 
merchandise 

(Comments)  One  comment  suggests 
that  if  there  is  a  failuce  to  submit 
adequate  prior  notice,  the  goods  should 
be  allowed  to  move  to  the  port  of 
destination. 


(Response)  The  prior  notice  is 
required  to  be  submitted  to  and 
confirmed  by  FDA  before  the  article  of 
food  arrives  at  the  port  of  arrival.  Food 
refused  because  of  inadequate  prior 
notice  must  be  held  within  the  port  of 
entry  for  the  article  unless  directed  by 
CBP  or  FDA.  Thus,  refused  food  may  be 
permitted  to  move  to  the  port  of 
destination. 

iii.  Movement  of  refused  food 
I§1.283fall2l(iiill.  (Comments)  One 
comment  objects  to  making  the  carrier 
responsible  by  regulation  for  movement 
of  refused  food.  One  comment  suggested 
that  FDA  should  be  responsible  for 
movement  of  refused  foods. 

(Response)  As  set  out  in  the  preamble 
to  the  proposed  rule  (68  FR  5431  to 
5432),  we  do  not  believe  that  section 
801  (m)  of  the  FD&C  Act  mandates  that 
the  government  take  physical  control  of 
refused  food.  Rather,  it  limits  the 
locations  where  refused  food  can  be 
held  and  to  whom  it  can  be  delivered. 
Accordingly.  FDA  proposed  that  the 
carrier  or  the  person  who  submitted  the 
prior  notice  arrange  for  the  movement  of 
the  refused  food.  FDA  has  decided  to 
remove  this  limitation  in  the  interim 
final  rule.  Since  we  have  removed 
limitations  on  who  can  submit, 
submitters  may  now  be  foreign  firms 
that  may  have  difficulty  arranging  to 
move  food  from  overseas.  We  have 
concluded  that  we  should  not  impose 
any  limitations  on  who  may  arrange  for 
the  movement  of  refused  foods.  The 
interim  final  rule,  §  1.283(a)(2)(iii),  does 
maintain  the  requirement  that 
movement  of  refused  food  occur  under 
the  appropriate  CBP  custodial  bond. 
The  interim  final  rule  further  provides 
that  refused  food  must  be  taken  directly 
to  the  designated  facility,  shall  not  be 
entered,  and  shall  not  be  delivered  to 
any  importer,  owner,  or  ultimate 
consignee.  Failure  to  observe  these 
conditions  will  be  a  violation  of  the 
bond  and  may  result  in  the  imposition 
of  liquidated  damages. 

b.  Segregation  of  refused  foods 
(§  1.283(a)(3)).  (Comments)  Some 
comments  state  that  FDA  should  release 
to  the  owner  or  importer  all  of  the  other 
food  or  nonfood  items  in  the  shipment 
that  are  not  affected  by  the  inadequate 
prior  notice,  in  mixed  or  consolidated 
shipments,  if  one  or  more  food  items 
has  been  refused  because  of  inadequate 
prior  notice.  One  comment  points  out 
tiiat  shipments  might  contain  sealed 
containers  of  different  foods  from 
different  sources.  One  comment  asks  for 
clarification  on  how  refused  products 
will  be  segregated  from  products  that 
may  continue  when  the  products  are  on 
a  truck  or  in  a  rail  car.  The  comment 
points  out  that  this  is  a  concern  for  less- 
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than-truckload  (LTL)  carriers  and  small 
package  carriers,  who  may  have 
thousands  of  overnight  or  expedited 
shipments  on  one  trailer.  The  comments 
express  concern  that  importers  and 
carriers  of  nonfood  items  and  of 
compliant  food  items  would  be  unfairly 
penalized  because  of  a  noncompliant 
entry.  A  comment  states  that  Customs' 
regulations  authorize  different  portions 
of  merchandise  imported  in  a  single 
shipment  and  consigned  to  a  single 
consignee  to  be  cleared  under  separate 
consumption  entries  (19  CFR  141.52). 
The  Customs  regulation  in  19  CFR 
141.52  also  authorizes  separate  entries 
for  any  portions  of  a  shipment  that  will 
be  covered  by  different  types  of  entry, 
such  as  a  bonded  warehouse  entry. 

(Response)  FDA  agrees.  In  the 
preamble  to  the  proposed  rule,  FDA 
recognized  that  food  refused  under 
section  801(m)(l)  of  the  FD&C  Act  may 
be  located  in  the  same  container  or 
truck  with  nonfood  items  or  food  that  is 
not  refused  under  section  801(m). 
However,  when  mixed  or  consolidated 
imported  freight  contains  refused 
articles  of  food  that  must  be  held,  those 
articles  that  have  been  refused  must  be 
dealt  with  in  a  maimer  that  is  consistent 
with  the  limitations  in  section  801  (m)  of 
the  FD&C  Act.  Therefore,  FDA  has 
added  §  1.283(a)(3)  to  the  interim  final 
rule  to  state  that  if  the  article  of  food 
that  is  refused  is  part  of  a  shipment  that 
contains  articles  that  have  not  been 
refused  under  section  801(m)(l)  of  the 
FD&C  Act,  the  refused  article(s)  may  be 
segregated  from  the  rest  of  the  shipment. 
This  segregation  must  take  place  within 
the  port  of  arrival  or  where  the  article 
is  held,  if  different  and  may  be 
supervised  by  FDA  or  CBP. 

c.  Costs  (§  1.283(a)(4)).  (Comments) 
Several  comments  ask  who  would  be 
responsible  for  storage  and 
transportation  costs.  One  comment 
notes  that  the  private  parties  to  the 
importing  transaction  should  be  liable 
for  storage  and  transportation  costs 
when  food  was  refused.  One  comment 
stated  that  the  person  submitting  prior 
notice  should  be  responsible  for  these 
costs.  Another  comment  asks  FDA  to 
include  a  provision  in  the  interim  final 
rule  that  allows  carriers  to  recover 
removal,  storage,  or  dispositions  costs 
from  the  owner,  purchaser,  or 
consignee. 

(Response)  Inasmuch  as  articles  for 
which  adequate  prior  notice  has  not 
been  received  are  considered  general 
order  merchandise,  the  expenses  of 
transportation  and  storage  will  be  the 
responsibility  of  those  parties  who  are 
responsible  under  the  general  order 
statutes  and  regulations.  FDA  has  thus 
decided  it  is  not  necessary  to  include  a 


provision  in  the  interim  final  rule  that 
specifies  which  private  parties  should 
be  responsible  for  costs  associated  with 
refusal.  However,  we  have  added 
§  1.283(a)(4)  to  the  interim  final  rule  to 
clarify  that  the  U.S.  Government  is  not 
responsible  for  these  costs. 

(Comments)  Some  comments  ask  that 
the  regulation  establish  a  damage  claim 
system  for  losses  that  occur  when 
perishable  foods  are  detained  for 
administrative  reasons.  Some  comments 
suggest  that  FDA  should  provide 
compensation  for  losses,  including 
transportation  and  storage  fees,  if  the 
agency  mistakenly  holds  imported 
product  because  of  an  oversight  in  the 
government's  processing  of  a  prior 
notice. 

(Response)  FDA  disagrees.  The 
interim  final  rule  provides  in 
§  1.283(a)(4)  that  neither  FDA  nor  CBP 
will  be  responsible  for  transportation, 
storage,  or  other  expenses  resulting  from 
refusal.  FDA  notes  that  it  has  never 
assumed  responsibility  for  expenses 
associated  with  refusal  under  the  FD&C 
Act.  Any  claim  against  the  government 
arising  under  these  activities  shall  be 
governed  by  the  Federal  Tort  Claims 
Act. 

3.  Post-refusal  submissions  and 
resubmissions  (§  1.283(c)).  (Comment) 
Comments  ask  FDA  to  clarify  how 
inadequate  notice  could  be  corrected 
and  what  steps  must  be  taken  to  have 
the  product  released.  One  comment 
suggests  that  the  regulation  should  state 
that  a  shipment  with  inadequate  prior 
notice  would  be  held  only  until  the 
prior  notice  is  corrected  and  that  the 
correction  should  be  required  within  24 
hours.  One  comment  suggests  that  food 
should  be  held  for  24  hours  and  then 
deemed  released  if  FDA  has  not  notified 
the  person  submitting  the  notice  that  the 
food  will  be  examined. 

(Response)  FDA  agrees  that  the  rule 
should  specify  procedures  for 
submitting  or  resubmitting  a  prior 
notice  after  refusal.  These  are  set  out  in 
§  1.283(c)(i)  and  (c)(ii)  in  the  interim 
final  rule.  FDA  does  not  believe  it  is 
necessary  to  impose  any  limit  on  how 
long  a  person  has  to  submit  or  correct 
a  prior  notice  for  refused  foods  since  an 
article  of  food  refused  under  section 
801(m)(l)  of  the  FD&C  Act  is  considered 
general  order  merchandise.  If  no 
adequate  prior  notice  is  received  within 
the  timeframes  set  out  in  19  CFR  part 
127,  title  in  the  refused  food  will  vest 
in  the  United  States  and  the  refused 
food  will  be  eligible  for  general  order 
sale  or  other  disposition.  Also  note  that 
fruit,  perishables,  or  merchandise  liable 
to  depreciation,  may  be  characterized  as 
"special  merchandise"  per  19  CFR 
127.28.  Alternate  disposition,  consistent 


with  the  general  order  statutes,  is  then 
provided  for. 

The  rules  governing  general  order 
merchandise  should  be  familiar  to  those 
in  the  business  of  importing  food,  as 
they  are  rules  of  long  standing  that  are 
applied  by  CBP  when  no  entry  is  made 
for  food.  FDA  believes  that  it  is  up  to 
the  persons  involved  in  importing  the 
food  into  the  United  States  to  determine 
how  quickly  prior  notice  should  be 
submitted  or  resubmitted  for  food 
refused  under  section  801(m)(l)  of  the 
FD&C  Act. 

FDA  does  not  agree  that  the  refusal 
should  be  deemed  removed  if  the 
transmitter  does  not  hear  from  FDA 
within  24  hours  that  FDA  will  be 
exanxining  the  product.  Section 
801(m){2)(B)(i)  of  the  FD&C  Act  states 
that  refused  food  may  not  be  released 
until  prior  notice  has  been  submitted, 
reviewed  by  FDA,  and  determined  by 
FDA  to  be  adequate. 

(Comments)  Many  comments  state 
that  the  regulation  should  set  limits  on 
tlie  time  FDA  has  to  determine  the 
adequacy  of  a  prior  notice  submitted 
after  a  food  has  been  refused  in  order  to 
ensure  quick  release  of  refused  food. 
One  comment  explains  that  such 
language  would  be  consistent  with 
congressional  intent  as  stated  in  the 
Conference  Report: 

if  an  article  of  food  were  offererl  for  import 
without  providing  the  req.uirei       ior  n(3tice. 
the  article  of  food  would  be  heid  at  the  port 
of  entry  until  the  Secretary  has  determi-^ed 
that  notice  is  complete,  but  it  would  no   je 
held  longer  than  the  unelapsed     ?riod  ot 
prior  notice  unless  there  is  other  basis  tor 
doing  so. 

(Conf.  Rept.  at  H2858.) 

(Response)  FDA  agrees  in  part.  The 
rule  provides  in  §  1.283(c)(iii)  that  once 
the  prior  notice  or  corrections  to  a  prior 
notice  have  been  submitted  and 
confirmed  by  FDA  for  review,  FDA  will 
make  every  effort  to  review  and  respond 
to  the  prior  notice  submission  within 
the  timeframes  set  out  in  §  1.279(a). 

d.  Export  after  refusal  (§  1.283(aj(5)). 
Although  export  under  the  general  order 
provisions  of  the  title  19  of  the  U.S. 
Code  was  discussed  in  the  preamble  to 
the  proposed  rule  (68  FR  5432),  the 
proposed  rule  did  not  address 
exportation  of  food  refused  under 
section  801(m)  of  the  FD&C  Act. 

(Comment)  One  comment  asks 
whether  export  would  be  required  for 
food  refused  under  section  801(m)(l)  of 
the  FD&C  Act. 

(Response)  Export  is  not  required  for 
an  article  of  food  rehised  under  section 
801(m)(l)  of  the  FD&C  Act;  it  is, 
however,  an  option  for  an  article  of  food 
refused  under  §  1.283(a)  and  as 
permitted  under  CBP's  general  order 
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provisions  unless  FDA  f)r  CBP  were  to 
seize  or  administratively  detain  the  food 
under  other  authority.  We  have  added 
i^  1. 283(a)(5)  to  the  interim  final  rule  to 
make  this  clear  If  an  article  of  food  that 
has  been  refused  admission  under 
section  801(m)(l)  of  the  FD&C  Act  is 
exported,  the  prior  notice  should  be 
cancelled  within  5  calendar  days  of 
exportation.  FDA  and  CBP  note  that  any 
time  an  article  of  food  leaves  the 
country  after  arriving  at  the  port  of 
arrival,  it  is  considered  an  export  for 
CBP  purposes,  and  the  applicable  line 
or  entry  is  deleted  and.  if  prior  notice 
was  transmitted  with  the  entry  via  ACS, 
the  prior  notice  will  be  cancelled  as 
well.  This  is  true  regardless  of  whether 
the  intent  is  to  re-import  the  article. 
even  if  the  re-import  occurs  after  a  brief 
period  of  time. 

To  import  that  article  of  food,  the 
prior  notice  must  be  re-submitted,  and 
a  new  entry  must  be  made,  and  the  new 
prior  notice  will  have  the  effect  of 

restarting  the  clock"  in  terms  of  when 
the  prior  notice  has  been  submitted  to 
FDA.  If  prior  notice  had  been 
transmitted  via  the  FDA  Prior  Notice 
System  Interface,  the  prior  notice  is  not 
automatically  canceled  when  the  article 
of  food  is  exported  The  only  way  to 
cancel  a  prior  notice  that  was 
transmitted  via  the  FD.\  Prior  Notice 
System  Interface  is  to  use  that  svstem  to 
explicitly  cancel  the  prior  notice. 

e.  Abandoned  merchandise 
(§1.283lall6ll.  (CommenO  One 
comment  states  that  the  regulation 
should  address  what  happens  if  refused 
food  is  not  claimed  by  the  owner 
purchaser,  or  consignee 

(Response)  The  interim  final  rule,  in 
*}  1.28;:ila)(6J.  provides  that  if  no  prior 
notice  or  correction  is  received  in  a 
timelv  fashion  or  export  has  not 
occurred,  the  food  shall  he  dealt  with  as 
set  forth  in  CBP  regulations  relating  to 
be  general  order  merchandise,  except 
that  it  may  only  be  sold  for  export  or 
destroyed  as  agreed  to  by  CBP  and  FDA. 

5.  International  Mail  (§  1, 28.3(e)) 

Although  the  proposed  rule  applied  to 
food  imported  or  offered  for  import  by 
mail.  see.  e.g.,  68  FR  5436,  there  were 
no  proposed  provisions  specific  to 
refusal  of  food  arriving  by  international 
mail. 

(Comments)  No  comments  submitted 
comments  specific  to  refusal  of  food 
arriving  by  international  mail  were 
submitted. 

(Response)  FDA  believes  that  separate 
refusal  procedures  arc  necessarv  for 
food  arriving  by  mail  given  differences 
between  mail  and  cargo.  FDA  believes 
that  these  procedures  are  authorized 
under  section  701(b)  of  the  FD&C  Act 


because  they  are  necessary  to  ensure 
that  the  refusal  provisions  of  section 
8()l(m)(l)  of  the  FD&C  Act  can  be 
efficientlv  and  effectivelv  applied  to 
food  that  arrives  by  mail.  The  interim 
final  rule  thus  provides  in  §  1.283(e) 
that  in  the  case  of  food  arriving  by 
international  mail  with  inadequate  prior 
notice,  the  parcel  will  be  held  by  CBP 
for  72  hours  for  FDA  inspection  and 
disposititm.  If  the  parcel  is  refused  and 
there  is  a  return  address,  the  article  mav 
be  returned  to  sender  stamped  "No  Prior 
Notice — FDA  Refused."  If  there  is  no 
return  address  or  FDA  determines  that 
the  articles  of  food  in  the  shipment 
appear  to  present  a  hazard.  FDA  may 
dispose  of  or  destrov  the  parcel  at  its 
expense.  If  FDA  does  not  respond 
within  72  hours  of  the  CBP  hold,  CBP 
will  return  the  parcel  to  the  sender  or. 
if  there  is  no  return  address,  destroy  the 
parcel,  at  FDA  expense, 

2,  Food  Carried  by  or  Otherwise 
Accompanving  an  Individual 

(§  1.283(b)) 

Although  the  proposed  rule  applied  to 
food  imported  or  offered  for  import  in 
baggage  that  was  not  brought  in  by  a 
traveler  for  personal  use.  there  were  no 
proposed  provisions  specific  to  refusal 
of  food  in  baggage  in  the  proposed  rule, 

(Comments)  No  comments  submitted 
comments  specific  to  refusal  of  food 
c:arried  by  or  tjtherwise  accompanying 
an  individual. 

(Response)  FDA  believes  that  .separate 
ri'fusal  procedures  are  necessarv  for 
food  carried  by  or  otherwise 
accompanying  an  individual  given 
differences  between  these  kinds  of 
imports  and  cargo.  FDA  believes  that 
these  separate  procedures  are 
authorized  under  section  701(b)  of  the 
FD&('  Act  because  thev  are  necessarv  to 
ensure  that  the  rt^fusal  provisions  of 
section  8()l(m)(l)  of  the  FD&C;  Act  can 
he  efficiently  and  effectively  applied  to 
food  carried  by  or  otherwist;  arriving 
with  an  individual. 

(Interim  final  rule)  Section  1.279(f) 
provides  that  the  individual  who  carries 
or  is  accompanied  bv  food  must  have  a 
copy  of  the  confirmation  of  prior  notice 
when  arriving  in  the  United  States, 
Section  1.283(b)  provides  that  if  there  is 
inadequate  prior  notice  or  the 
individual  cannot  provide  FDA  or  CBP 
with  a  copy  of  the  PN  confirm  ition.  the 
article  of  food  is  subject  to  refusal.  If 
before  leaving  the  port,  the  individual 
cannot  arrange  to  have  the  refused  food 
held  at  the  port  or  exported,  the  article 
of  food  may  be  destroyed. 

4.  FDA  Review  After  Refusal.  «?  1.283(d) 

(Comments)  Several  commenters 
suggest  there  should  be  an  efficient 


appeal  mechanism  in  the  event  that  the 
submitter,  importer,  owner,  or 
consignee  believes  that  food  products 
have  been  inappropriately  refused  and 
held. 

(Response)  Although  such  a  process  is 
not  required  by  §  801  (m)  of  the  FD&C 
Act.  FDA  agrees  that  having  a  review 
process  designed  to  address  prior  notice 
issues  is  warranted.  Section  1, 283(d)  of 
the  interim  final  rule  sets  out 
parameters  under  which  a  request  may 
be  submitted  to  obtain  FDA  review  of 
whether  the  article  is  subject  to  the 
requirements  of  this  subpart  under 
§  1, 276(b)(5)  [i.e..  meets  the  interim  final 
rule's  definition  of  food)  or  §  1,277  {i.e., 
is  within  the  scope  of  the  interim  final 
nile)  or  whether  the  contents  of  a  prior 
notice  submission  were  accurate.  The 
interim  final  regulation  provides  that  a 
request  must  be  submitted  within  5  days 
of  refusal  and  that  FDA  will  respond 
within  5  days,  FDA  notes  that  if  the 
product  is  perishable,  the  sooner  the 
request  is  submitted,  the  sooner  FDA 
will  respond,  FDA  chose  these 
timeframes  because  they  are  consistent 
with  the  timeframes  for  perishables 
contemplated  under  the  new 
administrative  detention  provisions  at 
§  304(h)  of  the  FD&C  Act,  21  U,S,C, 
334(h),  After  review,  if  FDA  determines 
that  the  article  is  not  subject  to  prior 
notice  or  that  the  prior  notice 
submission  is  accurate,  it  will  notif\-  the 
requester,  the  transmitter,  and  CBP  that 
the  food  is  no  longer  subject  to  refusal 
under  section  801(m)(l)  of  the  FD&C 
Act. 

5.  Prohibition  on  Deliverv  Outside  of 
the  Port.  4i  1.283(f) 

(Comments)  One  commenter  suggests 
following  existing  procedures  and 
allowing  refused  foods  to  be  held  at  the 
importer's  place  of  business, 
quarantined  and  considered  to  be 
undeliverable.  but  held  for  sampling 
and  release.  Another  commenter  asks 
for  clarification  on  whether  product 
could  be  shipped  to  the  importer, 
purchaser,  or  consignee's  facility,  if 
prior  notice  is  inadequate, 

(Response)  The  statute  explicitly 
states  that  an  article  of  food  that  is 
refused  under  the  provisions  of  section 
801(m)(l)  must  be  held  and  shall  not  be 
delivered  to  the  importer,  owner,  or 
consignee.  See  §  801(m)(2)(B)(i).  Thus, 
the  provisions  of  the  Bioterrorism  Act 
specifically  override  certain  existing 
procedures  that  apply  when  food  is 
subject  to  refusal  under  §  801(a)  of  the 
FD&C  Act.  In  accordance  with  the  new 
procedures  specified  in  the  Bioterrorism 
Act.  §  l,283(de)  of  the  interim  final  rule 
provides  that,  notwithstanding  §  801(b) 
of  the  FD&C  Act.  21  U,S,C,  381(b),  an 
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article  of  food  refused  under  §  801(m)(l) 
may  not  be  delivered  to  the  importer, 
owner,  or  ultimate  consi^ee  or 
transferred  by  any  person  from  the  port 
or  secure  facility  until  prior  notice  is 
submitted  to  FDA  in  accordance  with 
this  subpart,  FDA  has  examined  the 
prior  notice,  FDA  has  determined  that 
the  prior  notice  is  adequate,  and  FDA 
has  notified  CBP  and  the  transmitter 
that  the  article  of  food  no  longer  is 
subject  to  refusal  of  admission  under 
§  801(m){l)  of  the  FD&C  Act.  After  this 
notification,  entry  may  be  made  in 
accordance  with  law  and  regulation. 

6.  Relationship  to  Admissibility 
(§  1.283(g)) 

The  proposed  rule  (§  1.278(f)) 
differentiated  between  a  refusal  of 
admission  under  section  801(m)(l)  of 
the  FD&C  Act  (prior  notice)  and  refusal 
of  admission  under  section  801(a)  of  the 
FD&C  Act  or  other  U.S.  laws.  The 
proposed  rule  clarified  that  a 
determination  that  an  article  of  food  is 
no  longer  subject  to  refusal  of  admission 
under  section  801(m)(l)  of  the  FD&C 
Act  does  not  mean  that  it  will  be 
admitted  to  the  United  States  under 
other  provisions  of  the  law  that  apply  to 
admissibility  determinations. 

(Comments)  One  conunent  asks  for 
clarification  on  whether  a  shipment  will 
have  to  remain  at  the  port  and  be  subject 
to  inspection  until  after  FDA  receives 
and  reviews  the  entry  documentation 
through  OASIS.  The  comment  points 
out  that  in  most  cases,  OASIS  review 
occurs  after  the  goods  have  at  least  been 
conditionally  released.  Other  comments 
state  FDA  should  conduct  its  review 
under  section  801(a)  of  the  FD&C  Act  at 
the  same  time  it  is  doing  its  prior  notice 
review.  Another  comment  asks  what 
would  happen  if  a  prior  notice  was 
determined  to  be  inadequate  as  part  of 
FDA's  review  under  section  801(a)  of 
the  FD&C  Act. 

(Response)  Section  1.283(g)  provides 
that  FDA's  determination  that  an  article 
of  food  is  no  longer  refused  imder 
section  801(m)(l)  of  the  FD&C  Act  is 
different  than,  and  may  come  before, 
determinations  of  admissibility  under 
other  provisions  of  the  FD&C  Act  or 
other  U.S.  laws.  As  a  general  matter, 
FDA  intends  to  use  prior  notice 
information  to  determine  what  products 
should  be  inspect3d  upon  arrival;  we  do 
not  intend  to  make  admissibility 
decisions  under  section  801(a)  of  the 
FD&C  Act  until  entry  has  been  made.' 
The  refusal  under  section  801(m)(l)  of 
the  FD&C  Act  will  be  removed  after 
prior  notice  has  been  received, 
reviewed,  and  responded  to  by  FDA, 
and  there  will  be  no  further  requirement 
to  hold  at  the  port  for  purposes  of 


section  801(m).  As  a  general  matter,  at 
that  point,  the  procedures  under  section 
801(a)  and  (b)  of  the  FD&C  Act  would 
apply.  If  FDA  discovers  that  prior  notice 
was  inadequate  after  an  article  leaves 
the  port  of  arrival  but  before  it  meikes  a 
decision  to  "may  proceed"  or  release  an 
article  of  food  under  section  801(a)  of 
the  FD&C  Act,  FDA  may  refuse  the 
article  under  section  801(m)(l)  and  ask 
CBP  to  issue  a  notice  of  redelivery. 

Interim  Final  Rule  (§  1.283) 

FDA  revised  the  proposed  rule  to 
provide  for  more  specificity,  clarify  the 
status  of  refused  food,  and  provide  a 
mechanism  for  FDA  review  after  refusal. 
In  the  interim  final  rule,  FDA  identifies 
the  consequences  and  procedures  for 
the  following  situations: 

a.  Inadequate  Prior  Notice  (No, 
inaccurate,  o^nlimely  prior  notice) 
(§  1.283(a)(1)).  The  article  is  subject  to 
refusal  under  section  801(m)  and,  if 
refused,  unless  immediately  exported 
with  CBP  conciurence,  must  be  held. 

b.  Status  and  movement  of  refused 
food  (§  1.283(a)(2)).  A  refused  article  of 
food  shall  not  be  delivered  to  the 
importer,  owner,  or  ultimate  consignee 
until  FDA  has  examined  the  prior 
notice,  determined  the  adequacy  of  the 
prior  notice  and  notified  the  transmitter 
and  CBP  that  the  article  of  food  covered 
by  the  prior  notice  is  no  longer  refused. 
A  refused  food  is  considered  general 
order  merchandise  under  section  490  of 
the  Tariff  Act  of  1939,  as  amended.  The 
refused  food  must  be  moved  under 
appropriate  custodial  bond.  FDA  must 
be  notified  of  the  location  where  the 
food  has  been  or  will  be  moved  within 
24  hours  of  refusal.  The  food  must  be 
taken  directly  to  the  designated 
location,  shall  not  be  entered,  and  shall 
not  be  delivered  to  any  importer,  owner, 
or  ultimate  consignee. 

c.  Segregation  (§  1.283(a)(3)).  If  a 
refused  food  is  part  of  a  shipment  that 
contains  other  articles,  the  refused  food 
may  be  segregated  from  the  rest  of  the 
shipment  within  the  port  of  arrival  or 
where  it  is  held,  if  different.  FDA  or 
CBP  may  supervise  the  segregation. 

d.  Costs  (§  1.283(a)(4)).  Neither  FDA 
nor  CBP  will  be  liable  for  transportation, 
storage,  or  other  expenses  resulting  from 
refusal. 

e.  Post-refusal  submissions  and 
resubmissions  (§  1.283(c)).  If  an  article 
of  food  is  refused  for  no  or  inaccurate 
prior  notice,  the  prior  notice  must  be 
submitted  to  and  confirmed  by  FDA  for 
review. 

f.  Export  after  refusal  (§  1.283(a)(5).  A 
refused  food  may  be  exported  with  CBP 
concurrence  and  supervision.  If  a 
refused  food  is  exported,  the  prior 


notice  should  be  cancelled  within  5 
days  of  exportation. 

g.  No  post  refusal  submission  or 
request  for  review  (§  1 .283(a)(6).  If  no 
prior  notice,  correction,  or  request  for 
FDA  review  is  submitted  in  a  timely 
fashion  after  an  article  of  food  is 
refused,  the  food  will  be  dealt  with  as 
set  forth  in  CBP  regulations  relating  to 
general  order  merchandise.  It  may  only 
be  sold  for  export  or  destroyed  as  agreed 
to  by  CBP  and  FDA. 

h.  International  mail  (§  1.283(e)).  In 
the  case  of  food  arriving  by  international 
mail,  if  prior  notice  is  inadequate,  the 
article  will  be  held  by  CBP  for  72  hours 
for  FDA  inspection  and  disposition.  If 
the  article  of  food  is  refused  and  there 
is  a  return  address,  the  parcel  may  be 
returned  to  sender.  If  there  is  no  return 
address  or  the  article  of  food  in  the 
parcel  appears  to  present  a  hazard,  FDA 
may  dispose  of  or  destroy  it  at  FDA's 
expense.  If  FDA  does  not  respond 
within  72  hours  of  the  CBP  hold,  CBP 
will  return  the  parcel  back  to  the  sender 
or,  if  there  is  no  return  address,  may 
destroy  the  parcel  at  FDA's  expense. 

i.  Food  carried  by  or  otherwise 
accompanying  an  indi\idual 
(§  1 .283(bi).  The  individual  must  have  a 
copy  of  the  confirmation  when  entering 
the  United  States.  If  there  is  inadequate 
prior  notice,  the  article  will  be  refused 
entr\'  and  may  be  held  at  the  port  or 
exported.  If  arrangements  for  holding  or 
export  cannot  be  made,  the  food  may  be 
destroyed. 

j.  FDA  rexiew  after  refusal 
(§  1.283(d)).  After  refusal,  the  submitter, 
importer,  owner,  or  ultimate  consignee 
may  submit  a  written  request  asking 
FDA  to  review  whether  the  article  is 
subject  to  the  requirements  of  this 
subpart  under  §§  1.276(b)(5)  and  1.277, 
or  whether  the  prior  notice  submission 
is  accurate.  The  interim  final  rule  also 
sets  out  procedures  and  timeframes  for 
this  review  process. 

k.  Prohibition  on  delivery  outside  of 
the  port  (§1.283(f)j.  A  refused  article  of 
food  may  not  be  delivered  to  the 
importer,  owner,  or  ultimate  consignee 
until  FDA  has  examined  the  prior 
notice,  determined  the  adequacy  of  the 
prior  notice  and  notified  the  transmitter 
and  CBP  that  the  article  of  food  covered 
by  the  prior  notice  is  no  longer  refused. 
When  food  that  has  been  refused  under 
section  801(m)(l)  of  the  FD&C  Act  is 
held  at  the  port  or  secure  facility,  it  may 
not  be  transferred  by  any  person  from 
the  port  or  secine  facility  until  prior 
notice  is  submitted  to  FDA  in 
accordance  with  this  subpart,  FDA  has 
examined  the  prior  notice,  FDA  has 
determined  that  the  prior  notice  is 
adequate,  and  FDA  has  notified  CBP 
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and  thf  transmitter  that  the  article  of  is 

liiod  no  luntjer  rt>f>.isf>d. 

1.  Relationship  to  adinissibilitv 
l§  1.283lgjj.  A  determination  that  an 
article  of  food  is  no  longer  subject  to 
retii>al  under  section  8()l(m)(l)  of  the 
FD&C  .Act  is  different  than,  anri  may 
come  before,  determinations  of 
admissibilitv  under  other  provisions  of 
the  FDHiC  A(  t  or  nther  U.S.  laws.  A 
determinatiun  that  an  article  of  food  is 
no  longer  subject  to  refusal  under 
section  R01(m)(l)  of  the  FDlkC.  Act  does 
not  mean  that  it  will  be  granted 
admission  under  other  provisions  of  the 
FD&C:  Act  or  other  U.S.  laws. 

6  What  Are  the  Other  Consequences  of 
Failing  To  Submit  Adequate  Prior 
Notice  or  Otherwise  Failing  To  Comply 
With  This  Subpart  M«}  UiH4j 

In  accordance  with  section  301(ee)  of 
the  FD&C  Act,  the  proposed  rule 
(S  1.278(g))  provided  that  it  is  a 
prohibited  act  to  import  or  offer  for 
import  an  article  of  food  without 
coniplving  with  the  requirements  of 
sectiiin  aoi(m)  of  the  FDlkC  MA.  or 
otherwise  to  violate  any  requirement 
under  section  801(m}.  In  addition,  the 
proposed  rule  provided  that  the  United 
States  can  bring  a  ri\-il  action  in  Federal 
court  to  enjoin  persons  who  commit 
prohibited  acts  and  bring  a  criminal 
action  in  Federal  court  to  prosecute 
persons  who  commit  prohibited  acts.  In 
addition,  under  2  1  U.S.C.  335a.  FDA 
can  seek  debarment  of  any  person  who 
has  been  convicted  of  a  felonv  relating 
to  importation  of  food  into  the  L'nited 
States. 

(Commentsj  Soint:  comment?)  ask  that 
FD.\  provide  a  transition  period  for 
implementing  the  regulation,  during 
whR:h  a  submitter  would  not  be 
prosecuted  for  providing  inadequate  or 
incomplete  prior  notice. 

(Response)  The  requirements  of  the 
statute  do  not  allow  for  this  kind  of  a 
transition  period.  FD.A  will,  however, 
provide  guidance  on  enforcement  tfi  its 
staff  containing  the  agencv's  [inlicies  on 
injunctions,  prosecution,  and  debarmt'iit 
related  to  failure  to  provide  timely  and 
accurate  prior  notice,  as  well  as  the 
agency's  policies  regarding  refusals 
under  section  801(m)(l)  ohhe  FD^C 
.•\ct  and  holds  under  sectiim  801(1).  FD.\ 
intends  to  include  a  transition  period  in 
this  guidance,  during  which  it  will 
emphasize  educat'on  to  achieve 
compliance.  While  FDA  will 
nonetheless  be  authorized  to  take 
various  types  of  enforcement  action  for 
violations  of  the  prior  notice 
requirements,  this  planned  transition 
period  will  allow  FDA  to  focus  its 
resources  on  the  most  appropriate 
circumstances.  While  this  transition 


(itTiiuJ  IS  inifxiitant.  FDA  also  intends  to 
pii  iv.  ule  guidaiH  e  to  its  staff  on 
enion  ing  tlit-  prior  notice  retiuirements 
after  a  frausition  [)eriod.  These  guidance 
documents  will  bf  made  a\Milable  to  the 
public,  and  FD.-\  will  publish  a  notice 
of  availabilit\  in  the  Federal  Register. 

This  enfiir(  I'Uient  discretion  with 
regard  to  refusals  of  foods  under  H()l(m) 
and  801(1)  will  not  impact  FDA's  ability 
to  take  other  a(  tioiis  that  may  be 
necessary.- su(  h  as  ((nirlucting 
inspections  for  food  saft't\  and  s('(:urit\' 
concerns,  determining  wht^ther  an 
article  of  food  is  subject  to  refusal  under 
section  801  (a)  of  tbf  F\)ikC.  Act  at  th.' 
port  of  entry,  or  taking  any  other  action 
under  the  FD&C  Act.  FDA  may  consider 
the  failure  to  provide  prior  notice  as  a 
factor  in  di'trrmining  whether  to 
examine  the  [imdiK  t  ,it  d('-,tiiiation.  In 
addition,  it  will  not  impact  upon  CBP's 
ability  to  assess  penalties  under  19 
U.S.C.  1595a(b)  or  to  take  enfor(  finent 
action  under  any  other  authority 

(Interim  final  rule)  Section  1.284  of 
the  interim  fin.il  rule  establishes  a 
separate  prov  ision  lo  (.over  the  other 
consequences  of  failing  to  submit 
adequate  pritir  notit  e  or  otherwise 
conqih  with  _' 1  UFR  part  1,  subpart  I 
The  interim  fin<il  rule  provides  that  the 
failure  ol  a  person  who  imports  or  offers 
for  im|)ort  ,in  article  of  food  to  submit 
prior  notice  is  a  [irohibited  act  under 
sec  tion  301(t>e)  of  the  F[)>*(.  Ac  t  (21 
U.S.C.  331(ee)).  The  interim  final  rule 
also  sets  out  the  civil,  criminal,  and 
debarment  actions  that  the  L'nited  States 
iMa\  bring  against  persons  who  commit 
a  prcjhibited  act 

K   "What  Happens  to  Fond  That  Is 
Imported  or  Offered  lot  Import  Fron\ 
I  'nreiiistered  Facilities  That  Are 
Re(iuiird  To  Hei^ister  I  'nder  21  CFH  Part 
1.  Subpart  H'r'l§  1.2851 

As  set  out  in  the  prtiamble  to  the 
interim  final  rule  on  registration  of  food 
tac  ilities  under  section  415  of  the  FD&f^ 
.\i  t.  FDA  has  dec  ided  to  inc:lude  in  the 
[irior  notic  •  interim  final  rule  the 
provisions  that  address  what  happens 
when  imports  from  unregistered  foreign 
food  fac  ilities  .irrivc!  at  the  port.  FDA 
dec  ided  this  course  was  most 
appropriate  because,  in  the  first 
instance,  we  will  be  using  the  prior 
notic  e  review  prot:t!ss  to  ensure  that 
foreign  food  facilities  are  registered. 
Moreover.  F'DA  believes  that  the 
proc;edures  for  dealing  with  food  from 
unregistered  foreign  facilities  should  be, 
as  they  were  in  the  proposed 
registration  rule,  identical  in  most 
respects  to  the  prior  notice  procedures, 
and  thus  it  makes  sense  to  consolidate 
them  in  one  regulation. 


(Comments)  (Comments  on  the 
registration  proposed  rule  are  described 
in  the  preamble  to  the  interim  final 
registration  rule,  published  elstnvhere  in 
this  issue  of  the  Federal  Register. 

(R(!sponse)  Responses  to  commcuits  on 
th(!  registraticm  proposed  rule  are 
described  in  the  prc>amble  to  the  interim 
final  rcjgistration  rult\  published 
elsewhere  in  this  issue  of  the  Federal 
Register 

7.  interim  Final  Rule  (*;  1.285) 

FDA  re\  ised  the  proposed  rule  to 
provide  for  more  specificity,  to  clarify 
the  status  of  fooci  under  hold,  and  to 
provide  a  mechanism  for  FDA  review- 
after  <i  hold  is  imposed. 

a.  Faihire  to  register  (§  l.2H5lal  and 
(bij.  If  an  article  of  food  from  a  foreign 
manufacturer  that  is  not  registered  as 
nujuired  under  section  415  of  the  FD&C 
.\ct  (21  use   350d)  and  21  CFR  part  1. 
subpart  H.  is  imported  or  offered  for 
import  into  the  United  States,  the  food 
is  subjef:t  to  refusal  of  admission  under 
section  H()l(m){l)  of  the  FD&C  Act  and 
21  CFR  1.283(a)  for  failure  to  provide 
adequate  prior  notice.  The  failure  to 
provide  the  correct  registration  number 
of  any  foreign  manufa[:turer  if 
registration  is  recjuired  under  section 
415  of  the  FD&C  Act  and  21  CFR  part 

1,  subpart  H.  renders  the  identity  of  that 
facility  incomplete. 

If  an  article  of  food  from  a  foreign 
facility  that  is  not  registered  as  required 
under  section  415  of  the  FD&C  Act  and 
21  CFR  part  1.  subpart  H.  is  imported 
or  offered  for  import,  it  is  subject  to  a 
hold  within  the  port  of  entry  for  the 
article  unless  direc;ted  by  CI3P  or  FDA 
under  section  801(1)  of  the  FD&C  Ac:t 
unless  exported. 

b.  Status  and  movement  of  held  tood. 
An  article  of  food  under  hold  is 
ccmsidered  general  order  merchandise 
under  section  490(a)  of  the  Tariff  Act  of 
1930.  as  amended.  The  food  must  be 
moved  under  appropriate  custodial 
bond.  FDA  must  be  notified  of  the 
location  where  the  food  hiis  been  or  will 
be  moved  within  24  hours  of  the  hold. 

It  must  be  taken  directly  to  the 
designated  facility,  shall  not  be  entered, 
and  shall  ncjt  be  delivered  to  any 
importer,  owner,  or  ultimate  consignee. 

c.  Segregation.(§  1.285(d)).  If  a  food 
placed  on  hold  is  part  of  a  shipment  that 
contains  other  articles,  the  food  mav  be 
segregated  from  the  rest  of  the  shipment 
within  the  port  of  arrival  or  where  the 
article  is  held,  if  different. 

d.  Costs  (§  1.285(e)).  Neither  FDA  nor 
CBP  will  be  liable  for  transportation, 
storage,  or  other  expenses  resulting  from 
a  hold. 

e.  FDA  review  after  hold  (§1.285(j)). 
After  an  article  of  food  has  been  placed 
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on  hold,  prior  notice  submitter,  the 
importer,  owner,  or  ultimate  consignee 
may  submit  a  writtsn  request  asking 
FDA  to  review  whether  the  foreign 
facility  is  subject  to  the  requirements  of 
section  415  of  the  FD&C  Act,  The 
interim  final  rule  also  sets  out 
procedures  and  timeframes  for  this 
review  process. 

f.  Export  after  refusal  (§  1 .285(f)).  A 
food  under  hold  may  be  exported  with 
CBP  concurrence  and  supervision. 

g.  No  registration  or  request  for  review 
l§  1 .285(g)j.  If  no  registration  number  is 
obtained  from  FDA  or  no  request  for 
FDA  review  is  submitted  in  a  timely 
fashion  after  a  food  is  placed  under 
hold,  the  food  will  be  dealt  with  as  set 
forth  in  CBP  regulations  relating  to 
general  order  merchandise.  It  may  only 
be  sold  for  export  or  destroyed  as  agreed 
to  bv  CBP  and  FDA. 

h.'  International  mail  (§1.285(k)).  In 
the  case  of  food  arriving  by  international 
mail,  if  required  registration  is  lacking, 
the  article  will  be  held  by  CBP  for  72 
hours  for  FDA  inspection  and 
disposition.  If  the  food  is  held  and  there 
is  a  return  address,  the  parcel  may  be 
returned  to  sender.  If  there  is  no  return 
address  or  the  article  of  food  in  the 
parcel  appears  to  present  a  hazard,  the 
FDA  may  dispose  of  or  destroy  it,  at 
FDA's  expense.  If  FDA  does  not  respond 
within  72  hours  of  the  CBP  hold,  CBP 
may  return  the  parcel  to  the  sender  or, 
if  there  is  no  return  address,  destroy  the 
parcel  at  FDA's  expense. 

i.  Food  carried  by  or  otherwise 
accompanying  an  individual 
l§  1.285(h)).  If  placed  on  hold,  the 
individual  may  arrange  to  have  the  food 
held  at  the  port  or  exported.  If  such 
arrangements  cannot  be  made,  the  food 
may  be  destroyed. 

j.  Post-refusal  and  post-hold 
submissions  (§  1 .285(i)).  To  resolve  a 
refusal  if  an  article  of  food  has  been 
refused  under  §  1.285(a),  the  facility 
must  be  registered  and  a  registration 
number  obtained  from  FDA.  The  prior 
notice  must  then  be  submitted  in 
accordance  with  §  1.283(c). 

To  resolve  the  hold  if  an  article  of 
food  is  held  under  §  1.285(b)  the  foreign 
facility  must  be  registered  and  a 
registration  number  obtained  from  FDA. 
FDA  must  be  notified  of  the  applicable 
registration  number  in  writing  by  mail, 
express  courier,  fax,  or  e-mail.  The 
notification  must  provide  the  name  and 
contact  information  for  the  person 
providing  the  registration  information. 
The  location  for  delivering  this 
notification  will  be  listed  at  http:// 
www.fda.gov — see  Food  Facility 
Registration.  If  FDA  determines  that  the 
food  should  no  longer  be  held,  it  will 
notify  the  person  providing  the 


information  and  CBP  the  food  is  no 
longer  subject  to  hold  under  section 
801(1). 

k.  Prohibition  on  delivery  outside  of 
the  port  (§1.285(1)).  An  article  of  food 
under  hold  may  not  be  delivered  to  the 
importer,  owner,  or  ultimate  consignee 
or  transferred  by  any  person  from  the 
port  or  the  secure  facility  until 
registration  is  complete  and  FDA  has 
notified  CBP  that  the  article  of  food  is 
no  longer  under  hold. 

1.  Relationship  to  other  admissibility 
provisions  (§  1 .285(m)).  A  determination 
that  an  article  of  food  is  no  longer 
subject  to  hold  under  section  801(1)  of 
the  FD&C  Act  is  different  than,  and  may 
come  before,  determinations  of 
admissibility  under  other  provisions  of 
the  FD&C  Act  or  other  U.S.  laws.  A 
determination  that  an  article  of  food  is 
no  longer  subject  to  bold  under  section 
801(1)  does  not  mean  that  it  will  be 
granted  admission  under  other 
provisions  of  the  FD&C  Act  or  other  U.S. 
laws. 

rV.  Issuance  of  an  Interim  Final  Rule 
and  EfiFective  Date;  Comments 

We  are  issuing  this  rule  as  an  interim 
final  rule,  with  an  opportunity  for 
public  comment.  Although  we  are 
seeking  comment  on  this  interim  final 
rule,  it  will  be  in  effect  on  December  12, 
2003.  Thus,  its  requirements  will  be  in 
effect  and  have  the  force  and  effect  of 
law  from  that  date  until  they  are 
modified  by  the  issuance  of  a  final  rule. 
FDA  will,  however,  provide  guidance 
on  enforcement  to  its  staff  containing 
the  agency's  policies  on  injunctions, 
prosecution,  and  debarment  related  to 
failure  to  provide  timely  and  accurate 
prior  notice,  as  well  as  the  agency's 
policies  regarding  refusals  under  section 
801(m)(l)  of  the  FD&C  Act  and  holds 
under  section  801(1).  FDA  intends  to 
include  a  transition  period  in  this 
guidance,  during  which  it  will 
emphasize  education  to  achieve 
compliance.  While  FDA  will 
nonetheless  be  authorized  to  take 
various  types  of  enforcement  action  for 
violations  of  the  prior  notice 
requfrements,  this  plaimed  transition 
period  will  allow  FT)A  to  focus  its 
resources  on  the  most  appropriate 
circiunstances. 

The  comment  period  on  this  interim 
final  rule  will  open  today  for  a  period 
of  75  days.  Moreover,  to  ensure  that 
those  that  comment  on  this  interim  final 
rule  have  had  the  benefit  of  our 
outreach  and  educational  efforts  and 
have  had  experience  with  the  systems, 
timeframes,  and  data  elements,  FDA 
intends  to  reopen  the  comment  period 
for  an  additional  30  days  in  March  2004. 
In  addition,  this  date  will  coincide  with 


the  issuance  of  the  plan  by  FDA  and 
CBP  relating  to  timeframes. 

FDA  invites  public  comment  on  this 
interim  final  rule.  The  agency  will 
consider  modifications  to  this  interim 
final  rule  based  on  comments  made 
during  the  comment  period.  Interested 
persons  may  submit  to  the  Division  of 
Dockets  Management  [see  ADDRESSES) 
written  or  electronic  comments 
regarding  this  interim  final  rule  by  (75 
days  after  December  12,  2003.1.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Submit  one  electronic 
copy.  Submit  electronic  comments  to 
http://www.fda.gov/dockets/ecomments. 

Comments  are  to  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

As  noted,  this  regulation  is  effective 
on  December  12.  2003.  FDA  will 
address  comments  received  and  confirm 
or  amend  the  interim  final  rule  in  a  final 
rule.  The  agency,  however,  will  not 
consider  any  comments  that  have"been 
previously  considered  dvuing  this 
rulemaking. 

V.  Analysis  of  Economic  Impacts 

A.  Final  Regulatory  Impact  Analysis 

FDA  has  examined  the  economic 
implications  of  this  interim  final  rule  as 
required  by  Executive  Order  12866. 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  envfronmental,  public  health 
and  safety,  and  other  advantages: 
distributive  impacts;  and  equity). 
Executive  Order  12866  classifies  a  rule 
as  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including:  Having  an  annual  effect  on 
the  economy  of  $100  milUon,  adversely 
affecting  a  sector  of  the  economy  in  a 
material  way,  adversely  affecting 
competition,  or  adversely  affecting  jobs. 
A  regulation  is  also  considered  a 
significant  regulatory  action  if  it  raises 
novel  legal  or  policy  issues.  FDA  has 
determined  that  this  interim  final  rule  is 
a  significant  regulatory  action  as  defined 
by  Executive  Order  12866. 

Comments  on  the  economic  analysis 
of  the  proposed  prior  notice  rule 
covered  several  major  issues,  including: 
The  costs  estimated  to  learn  the  rule,  the 
costs  to  coordinate  prior  notice 
information,  the  costs  of  filing  through 
a  broker,  and  the  costs  of  delayed  arrival 
(including  truck  time  costs  and  the  costs 
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for  lost  value  of  products).  We  address 
all  comments  relevant  to  the  economic 
analysis  in  detail  as  each  issue  appears 
in  the  analysis. 

1 .  Need  for  Regulation 

Section  307  of  the  Bioterrorism  Act  of 
2002  requires  prior  notice  of  all  food 
imported  or  offered  for  import  into  the 
United  States.  If  FDA  fails  to  issue  a 
final  regulation  by  December  12,  2003. 
section  307  of  the  Bioterrorism  Act 
provides  for  a  default  minimum  period 
of  advance  notice  that  is  not  fewer  than 
8  hours  and  not  more  than  5  days  before 
an  article  of  food  is  imported  or  offered 
for  import  into  the  United  States.  This 
regulation  is  needed  to  implement  the 
statutory  provisions. 

2.  Interim  Final  Rule  Coverage 

Unless  excluded,  this  interim  final 
rule  applies  to  all  FDA-regulated  food 
for  human  and  animal  consumption  that 
is  imported  or  offered  for  import  into 
the  United  States.  This  includes  food 
that  is  imported  for  export,  food 
transshipped  through  the  United  States 
to  another  countrv',  and  food  for  use  in 
an  FTZ.  This  interim  final  rule  does  not 
apply  to  food  that  is  imported  then 
exported  from  the  port  of  arrival 
without  leaving  the  port;  meat,  poultry, 
or  egg  products  that  are  under  the 
exclusive  jurisdiction  of  USDA;  food 
carried  by  or  otherwise  accompanying 
an  individual  when  entering  the  United 
States  for  personal  use.  For  the  purpose 
of  this  rule,  the  definition  of  food  does 
not  include  food  contact  substances 
(including  food  packaging),  pesticide 
chemicals,  or  pesticide  chemical 
residues. 

As  required  by  the  Bioterrorism  Act, 
the  notification  must  provide  the 
identity  of  the  article,  manufacturer, 
shipper,  and  grower  (if  known  I  the  FDA 
Country  of  Production,  the  country  from 
which  the  article  is  shipped,  and  the 
anticipated  port  of  arrival.  In  addition. 
the  notification  must  provide  the 
identity  of  the  person  who  submits  and 
transmits  the  prior  notice,  the  importer, 
the  owner,  the  consignee,  the  carrier, 
the  CBP  entry  identifier,  anticipated 
time  and  date  of  arrival,  anticipated 
shipment  information,  and,  if  the  food 
has  been  refused  admission  and 
required  to  be  held,  the  location  where 
it  is  held. 

For  food  shipments  arriving  in  the 
United  States  through  international 
mail,  notification  of  the  import  must  be 
sent  before  the  article  is  mailed.  Only 
the  prior  notice  information  that  is 
relevant  to  that  type  of  shipment  must 
be  submitted  for  articles  of  food  arriving 
by  international  mail.  Notification  of 
mail  entries  will  be  received  only 


through  the  FDA  PN  System  Interface. 
For  food  carried  by  or  otherwise 
accompanying  an  individual  when 
entering  the  United  States  that  is  not  for 
personal  use,  such  as  food  for  sale  that 
is  brought  into  the  United  States  in 
baggage,  prior  notice  must  be  submitted 
through  the  FDA  PN  System  Interface. 

a.  Number  of  establishments  affected. 
Using  2001  fiscal  year  information  from 
OASIS  (industry  codes  02  through  52, 
54,  and  70  through  72),  FDA  has 
estimated  that  there  are  77,427 
importers  and  consignees  who  receive 
imported  food  shipments.  Commenters 
were  concerned  that  this  importer 
number  represented  only  importers  of 
edible  food  products,  and  not  such 
items  as  food  packaging.  These 
commenters  concluded  that  FDA's 
estimate  was  too  low.  OASIS  does 
include  all  importers  of  food,  for  both 
humans  and  animals,  and  food-related 
items  and  therefore  does  not 
underestimate  the  number  of  food 
importers.  Also,  because  food  contact 
substances,  including  food  packaging, 
are  excluded  from  interim  final  rule 
coverage,  our  estimate  of  importers 
should  sufficiently  account  for  food 
importers  that  might  not  have  been 
formally  captured  by  the  OASIS  data. 

Comments  also  indicated  that  they 
wanted  an  expansion  of  the  persons 
allowed  to  submit  prior  notice.  The 
proposed  rule  had  restricted  the 
submission  of  prior  notice  to  U.S. 
importers  or  U.S.  purchasers  (or  their 
brokers).  For  the  interim  final  rule,  FDA 
has  authorized  the  submission  of  prior 
notice  by  any  person. 

Using  information  from  the  OASIS 
system,  FDA  has  determined  that  there 
are  approximately  100,000  foreign 
manufacturers/processors  of  an  article 
of  food.  We  assume  here  that  foreign 
manufacturer/ processor  costs  associated 
with  this  interim  final  rule  will  be 
spread  across  the  supply  chain;  we 
•herefore  do  not  directly  address  the 
distribution  of  costs.  We  think  it 
probable,  however,  that  most  of  the 
ongoing  costs  of  this  interim  final  rule 
will  be  borne  by  consumers  in  the  form 
of  higher  retail  food  prices. 

i.  New  and  closing  importer 
establishments.  In  addition  to  the  U.S. 
importers  currently  operating,  in  future 
years  some  new  import  businesses  will 
open  and  some  existing  import 
businesses  will  close.  According  to  the 
Small  Business  Administration,  in  2001 
about  10  percent  of  all  businesses  were 
new  and  10  percent  of  all  businesses 
closed.  These  new  importers  will  have 
to  become  familiar  with  the  FDA  prior 
notice  system,  and  some  may  need  to 
obtain  computer  equipment  and  Internet 


access  to  comply  with  prior  notice 
requirements. 

ii.  Baseline.  FDA  considers  the 
baseline  for  this  analysis  the  state  of  the 
world  before  the  Bioterrorism  Act,  and 
we  assume  this  baseline  has  zero  costs 
and  benefits. 

b.  Current  state  of  the  world.  The 
majority  of  the  information  that  will  be 
required  by  section  307  of  the 
Bioterrorism  Act  now  is  supplied  at  the 
time  of  entry  by  a  customs  broker  or 
self-filer,  and  usually  is  submitted 
electronically.  Although  importers 
already  must  notify  CBP  of  entries,  the 
Bioterrorism  Act  requires  notification  to 
FDA  before  the  food  shipment  reaches 
the  U.S.  port  of  arrival.  This 
requirement  will  change  the  current 
practice  of  notifying  CBP  and  then 
subsequently  FDA  upon  arrival  (and  as 
long  as  15  days  past  arrival  based  on  the 
time  the  consumption  entry  may  be 
filed  with  CBP). 

OASIS  showed  that  approximately  2.9 
million  food  entry  lines  were  imported 
via  sea  and  air  transportation  in  fiscal 
year  2002.  Information  on  food- 
importing  practices  indicates  that 
importers  bringing  food  products  into 
the  United  States  by  vessel  notify  CBP 
and  FDA  before  their  arrival.  Importers 
using  vessels  as  their  mode  of  transport 
for  products  can  notify  CBP  well  in 
advance  of  the  actual  shipping  date,  but 
CBP  will  not  certify  the  entry  until  5 
days  before  the  vessel  is  expected  to 
dock  at  a  U.S.  port.  FDA  is  notified  of 
the  shipment  then,  through  CBP,  as 
early  as  5  days  before  the  vessel's  arrival 
at  a  U.S.  port. 

Importers  bringing  food  products  in 
by  airplane  can  notify  CBP  of  their 
intent  to  import  food  into  the  United 
States  no  more  than  24  hours  before  the 
scheduled  flight  departure  time,  but 
cannot  certify-  their  cargo  manifests  with 
CBP  until  the  airplane  has  taken  off 
from  the  airport  of  the  exporting  country 
(  "wheels-up").  FDA  is  notified  after 
"wheels  up ',  once  the  import  entry  has 
been  filed  and  certified  by  CBP.  CBP  has 
informed  FDA  that  they  receive  flight 
information  for  87.6  percent  of  the 
flights  at  the  time  of  "wheels  up." 

OASIS  showed  that  around  2.3 
million  entry  lines  of  food  were 
imported  into  the  United  States  via 
ground  transportation  in  fiscal  year 
2002.  The  usual  practice  today  for  food 
brought  in  by  truck  or  train  (products 
coming  directly  from  Canada  or  Mexico) 
is  not  to  notify  CBP  until  arrival.  (Filers 
can  certify  their  entry  data  up  to  24 
hours  before  arrival,  but  CBP  does  not 
give  a  "screening  response"  to  the  entry 
until  actual  arrival.)  Even  though  these 
importers  likely  have  the  orders  and 
invoices  for  these  products  in  advance, 
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they  do  not  currently  notify  CBP  imtil 
the  arrival  of  the  food  or  thereafter. 

The  constraints  prior  notice  places  on 
those  wishing  to  import  food  into  the 
United  States  depend  on:  When  the 
order  for  the  product  is  placed,  the 
minimum  prior  notice  submission  time, 
and  the  manufacturing/processing  or 
other  location  where  the  product  to  be 
imported  is  held  before  importing  into 
the  United  States.  A  longer  prior  notice 
submission  time  would  change  more 
business  practices  for  food  operations 
nearer  to  the  U.S.  border  than  for  those 
farther  away  from  the  United  States.  For 
example,  an  8-hour  prior  notice 
minimum  timeframe  will  not 
significantly  affect  most  food  shipments 
imported  from  China,  because  they  are 
likely  to  come  by  sea  or  by  air  and  the 
length  of  the  joiu-ney  by  either  mode  of 
transportation  is  longer  than  8  hours.  If 
the  food  to  be  imported  is  instead 
located  in  Mexico  or  Canada,  and  the 
prior  notice  submission  timeframe  is  8 
hours,  there  is  a  greater  likelihood  that 
the  food  is  located  less  than  8  hours 
driving  time  from  the  U.S.  border,  and 
transporting  some  shipments  to  the  U.S. 
buyer  of  the  product  within  a  specified 
time  would  be  much  more  difficult. 
Whereas  there  is  no  expectation  that  a 
product  ordered  from  China  vdll  arrive 
in  the  United  States  in  8  hours,  in  the 
case  of  some  products  from  Mexico  or 
Canada,  normal  business  practices  do 
include  the  expectation  of  a  quick  or 
rushed  delivery  to  a  U.S.  destination; 
this  expectation  may  not  be  met  for 
some  prescribed  minimum  prior  notice 
submission  timeframes. 

Given  the  standard  importing 
business  practices  described  in  the 
previous  paragraphs,  and  given  the 
restraints  that  prior  notice  places  on 
food  importers  using  land  teansportation 
(and  in  some  cases  air  transportation), 
we  classify'  options  for  this  analysis  by 
minimum  prior  notice  time  based  on 
costs  for  those  shipments  of  imported 
food  that  arrive  in  the  United  States  by 
ground  and,  in  longer  minimum 
submission  time  options,  by  air 
transportation  as  well.  Therefore,  while 
we  include  food  shipments  imported  by 
vessel  in  the  learning,  coordinating,  and 
submitting  costs  of  each  option 
considered,  we  do  not  calculate  a  lost 
product  value  or  waiting  time  for 
products  arriving  by  vessel  because  they 
are  not  constrained  by  the  minimiun 
prior  notice  timeframes  considered  in 
any  of  the  options.  Highly  perishable 
food  products  are  generally  not 
imported  to  the  United  States  by  sea. 

3.  Regulatory  Options  Considered 

Comments  on  the  estimates  used  in 
the  analysis  of  the  proposed  rule 


indicated  that  FDA  should  reexamine 
the  following  factors:  (1)  The  time  it 
takes  to  learn  about  the  prior  notice 
rule;  (2)  the  time  it  takes  to  coordinate 
information  for  prior  notice  submission; 
(3)  the  nmnber  of  entries  expected 
yearly;  (4)  the  lost  value  for  perishable 
products;  (5)  the  cost  of  carrier  waiting 
time;  and  (6)  the  costs  to  current  BRASS 
users.  These  conmients  have  led  FDA  to 
assess  additional  options,  and  revise  the 
estimated  costs  for  other  options. 

We  analyzed  12  options  for  a  prior 
notice  regulation.  Each  option  covers  all 
food  subject  to  the  interim  final  rule  that 
is  imported  to  the  United  States;  the 
mode  of  transportation  for  the  food  is 
specifically  addressed  in  options  where 
minimvun  prior  notice  time  constrains 
importation: 

Option  1.  Current  state  of  the  world, 
pre-Bioterrorism  Act  (baseline). 

Option  2.  Prior  notice  time  of  1  hour 
{constrained  by  shipments  arriving  by 
land  modes  of  transport);  electronic 
submission  of  information.  This  option 
would  require  the  persons  responsible 
for  all  food  imported  or  offered  for 
import  into  the  United  States  to  notify' 
FDA  of  their  intent  to  import  articles  of 
food  through  an  importer,  customs 
broker,  purchaser,  or  other  agent.  This 
option  applies  to  all  imported  foods 
subject  to  the  interim  final  rule. 
Submission  of  prior  notice  information 
must  be  electronic.  Any  change  in  prior 
notice  information  requires 
resubmission  of  corrected  or  new 
information. 

Option  3.  Require  all  components  of 
option  2,  but  lengthen  the  minimum 
prior  notice  time  to  2  hours  (constrained 
by  shipments  arriving  by  land 
transportation  modes). 

Option  4.  Require  all  components  of 
option  2,  but  lengthen  the  minimum 
prior  notice  time  to  4  hours  (constrained 
by  shipments  arriving  by  air  and  land 
modes  of  fransport);  electronic 
submission  of  information. 

Option  5.  Require  all  components  of 
option  2,  including  a  1-hour  minimum 
prior  notice  time  for  vehicles,  but 
lengthen  the  minimum  prior  notice  time 
to  4  hours  for  articles  of  food  arriving 
by  train  and  by  air,  and  8  hours  for 
articles  of  food  arriving  by  vessel; 
electronic  submission  of  information. 

Option  6.  Require  all  components  of 
option  2,  but  lengthen  the  minimiim 
prior  notice  time  to  2  hours  for  articles 
of  food  arriving  by  vehicle,  4  hours  for 
articles  of  food  arriving  by  train  and  by 
air,  and  8  hours  for  articles  of  food 
arriving  by  vessel;  elecfronic  submission 
of  information  (interim  final  rule). 

Option  7.  Require  all  components  of 
option  4,  but  allow  some  prior  notice 


information  to  be  revised  1  hour  before 
arrival  at  a  U.S.  port. 

Option  8.  Require  all  components  of 
option  2,  but  lengthen  the  minimum 
prior  notice  time  to  8  hoius  (statutory 
self-executing  provision). 

Option  9.  Require  all  components  of 
option  7,  but  allow  some  prior  notice 
information  to  be  revised  1  hour  before 
arrival  at  a  U.S.  port. 

Option  1 0.  Require  all  components  of 
option  2,  but  lengthen  the  prior  notice 
time  to  12  noon  of  the  calendar  day 
before  crossing  the  U.S.  border. 

Option  11.  Require  all  components  of 
option  9,  but  allow  some  prior  notice 
information  to  be  revised  1  hour  before 
arrival  at  a  U.S.  port. 

Option  12.  Require  all  components  of 
option  9,  but  allow  some  prior  notice 
information  to  be  revised  2  hours  before 
arrival  at  a  U.S.  port  (proposed  rule). 

a.  Option  1:  Current  state  of  the  world, 
pre-Bioterrorism  Act.  Having  no  prior 
notice  requirements  is  option  1  in  our 
analysis.  The  Bioterrorism  Act  requires 
that  FDA  issue  prior  notice  regulations 
or  default  times  take  effect,  so  this 
option  is  not  legally  viable.  The  OMB 
cost-benefit  analysis  guidelines 
recommend  discussing  statutory 
requirements  that  affect  the  selection  of 
regulatory  approaches.  These  guidelines 
also  recommend  analyzing  the 
opportunity  cost  of  legal  constraints  that 
prevent  the  selection  of  the  regulatory 
action  that  best  satisfies  the  philosophy 
and  principles  of  Executive  Order 
12866.  This  option  will  serve  as  the 
baseline  against  which  other  options 
will  be  measured  for  assessing  costs  and 
benefits. 

b.  Option  2:  Minimum  prior  notice 
timeframe  of  1  hour;  electronic 
submission  of  information;  any  change 
in  information  requires  resubmission — i. 
Costs — (1)  Learning  costs.  The  party 
responsible  for  submitting  prior  notice 
to  FDA  will  incur  administrative  and 
notification  costs  to  comply  with  this 
regulation.  The  responsible  party  likely 
will  become  aware  of  the  prior  notice 
requirement  through  normal  business 
activities:  reading  the  trade  press, 
reading  industry  news.  FDA  outreach, 
trade  outreach,  or  conversations  with 
other  business  operators  who  also  must 
comply  with  prior  notice.  Once  the 
submitter  of  the  information  becomes 
aware  of  the  regulation,  he  or  she  will 
need  to  learn  the  requirements  of  the 
regulation,  which  will  require  finding  a 
copy  of  the  prior  notice  requirements 
and  reading  and  understanding  them. 

In  response  to  comments  received, 
FDA  has  re-estimated  the  costs  of 
learning  about  the  prior  notice 
regulation.  Comments  said  that  the  FDA 
imderestimated  the  learning  costs  in  the 
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proposed  rule,  because  of  the  large 
change  in  business  practices.  AccordinjJ 
to  the  comments,  the  importer, 
depending  upon  its  size,  will  have  at 
least  two  trained  filers  for  CBP  and 
FDA-related  entries.  Commenters  also 
stated  that  it  is  quite  likely  that  an  entire 
brokerage  staff,  including  supervisors, 
will  need  to  understand  the  FDA  prior 
notice  system. 

Some  comments  suggested  that  the 
estimated  1  and  2  hour  learning  time  for 
the  rule  would  in  fact  be  an  all  day 
training  event  Comments  recalled 
having  a  davlong  seminar  to  learn  about 
OASIS  when  it  was  introduced.  In 


response  to  the  information  these 
comaients  submitted,  in  this  final 
analysis.  FDA  assumes  that  one  manager 
and  two  subordinates  from  each 
importing  business  will  attend  an  8- 
hnur  training  session  on  the  prior  notice 
regulation. 

FDA  used  wage  rates  from  the  Bureau 
of  Labor  Statistics  National 
('nmpensation  Survev  (Ref.  3).  doubled 
to  include  overhead  (^osts.  to  estimate 
the  c:ost  of  the  time  to  learn  the  prior 
notic:e  requirement.  For  an 
administrative  worker,  the  cost  per  hour 
is  ,S2.'i  10:  lor  a  manager.  S3fi.74.  FDA 
assumes  that  two  administrative 


workers  and  one  manager  will  be 
trained  for  8  hours  each  on  the  prior 
notice  requirements.  As  shown  in  table 
IB  of  this  document,  total  costs  of  this 
learning  activity  are  about  $66  million 
for  the  first  year. 

Given  the  10  percent  turnover  in 
business  reported  by  the  Small  Business 
Administration,  FDA  expects  10  percent 
of  the  total  search  costs  to  be  incurred 
in  each  subsequent  year  after  prior 
notice  is  in  effect  as  new  firms  enter  the 
industn*'.  This  cost  is  also  shown  in 
table  IB  of  this  document. 


Table  IB.— Cost  To  Learn  About  the  Prior  Notice  Requirements 


Manager  cost 


Administrative 

worker  cost 

(two  workers) 


Number  of  firms 

Wage  rate  per  hour  for  manager  and  administrator  Worker  (including  overhead) 

1-day  teaming  seminar    

First  year  one  time  learning  costs  

Total  first  year  learning  costs     

Annual  teaming  costs  for  new  entrants  

■  Hours. 


77,427 

77.427 

$56.74 

$25.10 

•8 

•8 

$35,145,664 

$31,094,684 

$66,240,000 

$6,624,000 

(2)  Computer  acquisition  costs  Both 
the  Produce  Marketing  Association 
(PMA)  and  the  National  Food  Processors 
Association  lNFP.-\)  submitted 
comments  to  FD.\  before  FD.\  publishfd 
the  proposed  rule  that  indicated  that 
about  96  percent  of  the  food  industrv 
has  readilv  available  Internet  access. 
The  American  Feed  Industry 
Association.  whic;h  represents  animal 
food  manufacturers,  also  agreed  with 
NFP.A's  estimate  that  Qft  percent  nf  thr 
food  industry  has  electronic 
transmitting  capacity. 

Since  all  prior  notices  must  be 
submitted  electronically,  we  estimate 
that  there  are  .3.097  responsible  parties 


without  Internet  access  (4  percent  of  the 
77,427  importers).  These  persons  will 
have  to  pure  base  a  computer  and  gain 
Internt't  ,ii  (ess  to  transmit  the 
iiitiinudtiiin  \  ici  a  prior  notice  scrt^en. 
This  one-time  computer  cost  and  a 
recurring  Internet  access  cost  for  these 
facilities  are  shown  in  table  2  of  this 
document. 

.■\gain.  gi\en  .i  10  percent  turnover 
rate  for  busiiifsse-,  in  the  imjiort 
infiustry.  we  e\pe(  t  there  to  be  new 
businesses  in  the  future  that  may  need 
to  purcha.si'  eitntronic  transmitting 
capabilities   With  the  passage  of  time, 
persons  will  iiki'U  purchase  this 
Cf)mputf'r  i'i|ui[)ineiit  in  the  ordinarv 


course  of  business,  not  solely  to  comply 
with  prior  notice.  We  include  an 
estimate  of  this  cost  for  new  entrants  to 
ensure  that  we  do  not  underestimate  the 
costs  of  electronic  transmitting  capacity. 

A  few  comments  indicated  that  thev 
did  not  agree  with  the  estimated  cost  for 
Internet  access:  they  stated  that  the  cost 
would  be  higher.  Since  FDA  will  be 
receiving  most  prior  notices  through 
ABI/ACS,  which  is  an  electronic 
submission  system,  and  since  the  FDA 
PN  System  Interface  will  be  used  for 
mail  and  other  non-ABI/ACS 
transmissions  and  is  Web-based.  FDA 
does  not  agree  that  Internet  access  rates 
should  be  estimated  at  a  higher  rate. 


Table  2.— Facilities  and  Responsible  Parties  Without  Initial  Internet  Access 


Number  of  facilities  

Computer  equipment  cost  per  facility  

Annual  cost  of  Intemet  access  ($20  per  month  ■  12)  

Searcti  costs  for  equipment  and  access  ($25  10  •  8  hours)  

Total  First  Year  One  Time  Cost  of  Electronic  Transmitting  Capacity  

Annual  one  time  cost  of  electronic  transmitting  capacity  for  firms  entering  industry  in  subsequent  years 


3.097 

$2,000 

$240 

$201 

$7,559,777 

$755,978 


(3)  Annual  costs  to  submit  prior 
notice  entn'  lines.  FDA  used  GASIS 
information  to  determine  that  about  5.2 
million  entry  lines  of  food  were 
imported  into  the  United  States  in  fiscal 
year  2002,  including  formal  mail  and 
express  carrier  (e.g  .  Federal  Express) 
entries.  An  "entr>'  line"  is  an  FDA  term 
used  by  OASIS,  which  refers  to  a  line 
on  an  invoice  that  reflects  a  certain 


article  .spec  itic  to  mdiiufacturer/ 
protessor  or  packaging:  e.g.,  100  cases 
containing  48.  ti-oz  c:ans  of  tuna. 

Comments  on  the  proposed  rule  were 
concerned  that  the  FDA  fiscal  vear  2001 
OASIS  entry  line  estimate  (4.7  million 
lines)  was  too  low.  Some  comments  said 
that  not  all  the  food  categories  that  will 
net'ci  to  submit  prior  notice  were 
iiK  ludfd  in  the  c:ount;  othi^r  c:omments 


said  that  the  prior  notice  requirement 
would,  because  of  the  information 
required,  increase  the  number  of  lines 
per  entry  by  a  significant  amount. 

According  to  FDA  OASIS  codes,  all 
formal  entries  for  human  and  animal 
food  were  included  in  the  OASIS  line 
count.  This  count  included  all  food 
contact  substances,  including  the  bulk 
chemicals  and  polymers  used  to 
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produce  food-packaging  material.  The 
OASIS  line  count  also  included  the 
codes  for  beer  and  wine,  but  not 
distilled  spirits  [e.g.,  bourbon,  whiskey, 
gin,  etc.). 

The  OASIS  entry  Une  totals  do  not 
include  informal  entries  for  mail  or 
express  carrier  shipments,  or  for  food 
brought  into  the  United  States  as 
personal  baggage,  not  for  personal  use, 
but  intended  for  sale  or  other 
distribution  use.  Persons  bringing  food 
into  the  United  States  by  these  means, 
however,  are  required  to  submit  prior 
notice  to  the  FDA.  Therefore,  even 
though  food  contact  substances, 
including  food  packaging,  pesticide 
chemicals,  and  pesticide  chemical 
residues  are  no  longer  subject  to  the 
interim  final  rule,  we  do  not  reduce  the 
estimate  of  imported  food  entry  lines  in 
order  to  captme  informal  food  lines  and 
other  imported  food  items  that  are  not 
currently  included  in  the  OASIS  line 
estimates.  Rather  than  adjust  the  total 
line  estimate  downward  to  account  for 
the  exclusion  of  food  packaging, 
pesticide  chemicals,  and  pesticide 
chemical  residues  we  adjust  the 
estimate  of  lines  upwards  to  capture 
food  lines  not  in  OASIS.  The  upward 
adjustment  should  be  regarded  as  net  of 
food  contact  substances  and  food 
packaging. 

For  the  prior  notice  interim  final  rule, 
then,  FDA  has  re-estimated  the  number 
of  entry  lines  expected  to  be  filed  yearly 
for  prior  notice.  The  FDA  PN  System 
Interface  and  ABI/ACS  are  estimated  to 
handle  up  to  25,000  prior  notice 
submissions  on  a  usual  business  day,  for 
a  projected  yearly  total  of  6.5  million 
submissions.  (FDA's  prior  notice  system 
will  operate  24  hours  a  day,  7  days  a 
week;  however,  since  most  shipments 
enter  the  United  States  during  a  normal 
business  work  week,  Monday  through 
Friday,  we  estimate  the  projected  prior 
notice  line  total  as  25,000  daily 
submissions  x  260  days  =  6.5  million 
lines  per  year.)  This  updated  total, 
includes  estimates  for  informal  and 
other  entries  not  currently  captiu«d  by 
OASIS. 


According  to  OASIS  data,  the  average 
import  entry  contains  2.6  lines,  which 
means  that  there  are  typically  more  than 
two  different  articles  of  food  per  import 
entry:  e.g.,  100  cases  of  canned  tuna  and 
50  cases  of  canned  peaches  in  the  same 
shipment.  A  prior  notice  must  be  filed 
for  each  of  the  lines  in  an  entry. 

FDA  estimates  that  it  will  taJte,  on 
average,  1  hour  to  submit  an  import 
entry  of  2.6  lines.  This  time  is  an 
average;  some  entries  will  take  longer 
than  1  hour  to  complete  and  other 
entries  will  take  less  than  1  hour  to 
complete. 

This  1-hovu  estimate  includes  45 
minutes  of  an  administrative  worker's 
time  to  gather  information  to  initially 
complete  the  prior  notice,  and  then  15 
minutes  of  a  manager's  time  to  verify 
that  the  information  is  correct. 
Assuming  that  there  is  an  average  of  2.6 
lines  per  entry,  and  each  line  requires 
a  prior  notice,  then  each  line  actually 
takes  about  23  minutes  to  complete. 

Comments  on  the  prior  notice 
proposed  rule  agreed  with  the  FDA 
estimation  for  time  to  fill  out  the  notice. 
Comments  also  agreed  that  once  prior 
notice  submitters  were  familiar  with  the 
information  required,  an  hour  was  a 
reasonable  time  estimate.  Some 
conunents,  however,  suggested  that  the 
time  to  make  amendments  and  updates 
to  the  prior  notice  had  not  been 
included  or  was  not  sufficient  in  the 
proposed  rule.  FDA  believes  the  1  hoiu- 
estimate  is  appropriate  for  the  following 
reasons:  (1)  The  interim  final  rule  does 
not  contain  update  or  amendment 
provisions  as  the  reduced  time  for 
submitting  a  prior  notice  negated  the 
need  for  them;  (2)  CBP  Form  3461,  (the 
entry  document  upon  which 
information  is  provided  to  CBP)  carries 
an  estimated  burden  of  15.5  minutes 
and  FDA  Importer  Entry  Notice  (as 
required  by  section  801  of  the  FD&C 
Act)  carries  an  estimated  biuden  of  8.5 
minutes  (Paperwork  Reduction  Act 
estimates);  and  (3)  many  comments 
agree  with  the  hour  estimate  for 
submitting  prior  notice  (23  minutes  per 
line). 


Comments  were  also  concerned  that 
FDA  had  not  included  costs  to  have  a 
licensed  customs  broker  file  prior  notice 
submissions  in  the  costs  estimated  for 
the  proposed  rule.  FDA  specifically 
made  no  assumptions  in  its  cmalysis  of 
the  proposed  rule  about  who  would  file 
the  prior  notice.  Our  estimate  covered 
anyone  who  was  authorized  to  file  a 
prior  notice  based  on  the  anticipated 
number  of  entry  lines.  The  analysis 
implicitly  assumed  that  if  an  importer, 
owner,  or  consignee  hired  a  customs 
broker  to  submit  their  prior  notices,  the 
broker  would  do  so  at  the  marginal  cost. 
In  the  competitive  market  for  broker 
services,  this  assumption  is  reasonable. 

However,  FDA  prior  notice  may  now 
be  submitted  through  ABI/ACS  for  most 
importations,  so  the  burden  of  prior 
notice  submission  will  most  likely  be  on 
the  customs  brokers  that  normally  file 
with  CBP.  Some  comments  said  that  the 
current  customs  broker  cost  to  file  an 
entry  vdth  CBP  is  $110,  with  the 
additional  filing  of  prior  notice 
increasing  these  costs  by  up  to  70 
percent.  Other  comments  also  indicated 
that  the  additional  costs  to  file  prior 
notice  would  be  between  $50  or  $1 00  or 
more  for  an  entry. 

Based  on  comments  and  FDA's  own 
research  on  the  broker  costs,  FDA  agrees 
that  the  average  costs  to  submit  prior 
notice  will  be  higher  than  the  $33  per 
entry  estimated  in  the  proposed  rule. 
For  this  interim  final  rule,  FDA  used 
information  provided  by  commenters  to 
estimate  $75  as  the  cost  to  file  prior 
notice.  FDA  believes  that  using  a 
midrange  estimate  is  appropriate  for  this 
cost  since  filing  prior  notice  through 
ABI/ACS  should  efficiently  combine 
transactions  costs  for  brokers  submitting 
information  to  both  CBP  and  FDA. 

Using  the  OASIS  data  indicating  that 
the  average  imported  entry  contains  2.6 
lines,  we  can  then  divide  the  expected 
yearly  6.5  million  total  lines  by  2.6, 
which  results  in  2.5  million  expected 
import  entries.  Table  3  of  this  document 
shows  that  the  annual  cost  of  prior 
notice  submissions  based  on  2.5  million 
entries  will  be  about  $187.5  million. 


Table  3.— Cost  To  Fill  Out  Prior  Notice  Screens  by  Import  Entry 

[Must  Be  Electronic] 


Broker  cost  per  entry  to  submit  prior  notice 

OASIS  entry  total  based  on  6.5  million  lines  

Total  Annual  Costs  (of  all  prior  notice  screens  based  on  2.6  lines  per  entry,  including  updates  and  amendments  to  the  infor- 
mation)   


$75 
2,500,000 

$187,500,000 


(4)  Information  coordination  costs.  As 
previously  stated,  FDA  received 
numerous  comments  on  the  time  it  takes 
to  file  a  prior  notice  for  each  line,  with 


some  comments  agreeing  that  an  entry 
will  take  an  hour  to  complete  once  firms 
learn  how  to  submit  the  information. 
However,  comments  were  concerned 


that  the  preparation  cost  to  coordinate 
the  information  needed  for  each  prior 
notice  had  not  been  calculated. 
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In  particular,  comments  said  that 
firms  will  need  to  teach  their  suppliers, 
manufacturers/ processors,  customers, 
drivers,  warehouses,  growers,  carriers, 
and  shippers  about  the  prior  notice 
requirements  regardless  ot  whether  each 
of  the  parties  has  filing  responsibilities 
FDA  agrees  This  new  collection  will 
necessitate  some  additional 
coordination  of  information  among  the 
parties  invoUed  in  importing  the  article 
of  food  into  the  I'nited  States. 


FDA  assumes  it  takes  about  2  business 
(lavs  1 16  hours)  for  an  administrative 
employee  of  the  prior  nofic;e-submitting 
firm  to  coordinate  with  others  to  set  up 
the  n(!W  liusiness  practices  required  to 
re<  ei\e  the  information  needed  for  prior 
noti(.e   We  assume  this  set-up  time  will 
be  sufficient  to  coordinate  informati(m 
for  existing  importing  accounts.  Table  4 
of  this  (ioiument  reports  the  costs  of 
this  information  gathering  and 
coordinating  Hctivitv 


Because  we  expect  some  importing 
firms  to  enter  and  leave  the  industry 
every  year,  so  do  we  expect  importing 
firms  to  experience  a  turnover  rate  for 
their  import  accounts,  FDA  assumes 
that  the  turnover  rate  on  these  types  of 
accounts  is  similar  to  the  entry  and  exit 
rate  of  firms.  We  therefore  assume  that 
10  percent  of  the  firms'  accounts  each 
year  are  new  accounts  for  which  prior 
notice  coordination  of  information  is 
needed.  This  cost  is  also  presented  in 
table  4  of  this  document. 


Table  4.— Information  Gathering  and  Coordination  for  Prior  Notice 


Number  of  firms  submitting  notices  

Administrative  worker  wage  rate  (doubled  to  inctude  overhead)  ... 

Time  to  coordinate  existing  accounts  

First  year  cost  of  coordination  of  information  on  current  accounts 
Annual  cost  of  coordination  of  information  on  new  accounts  


77,427 

$25.10 

16  flours 

$31,094,683 

$3,109,468 


ii.  FDA  costs.  Inforination 
Technology  We  assume  that  FDA's 
information  technology  (IT)  costs  for 
this  option  and  each  option  hereafter  arf 
the  costs  of  interfacing  with  ABI/AC.S  to 
receive  prior  notice  through  OA.SIS  for 
most  FDA-regulated  food  subject  to  this 
interim  final  rule   FDA  is  developing  an 
FDA  PN  Svstem  Interface  to  rec:eivp 
prior  notice  information  for  import 
entries  that  cannot  he  accommodated 
through  ABI/ACS.  mainlv  mail  and 
baggage  entries,  and  prior  noti(  es  tor 
food  refused  under  section  801(m)  of  the 
FD&C  Act 


FDA  has  allocated  S12..5  million  for 
the  (ie\eli)pineiit  ot  the  FDA  prior  notice 
s\stein  for  fiscal  vear  lOO.i  This  total  is 
hmk-'ii  down  into  ,S7.4n().U0()  for 
mfr.istrui  tun'  design,  procurement, 
sctuf),  iipiT.itKins.  .ind  iiiaintenanr e  of 
I  oiiiputer  svsti'in  hardu.irf  and  s\steni 
and  database  software  and  lu  ensing, 
plus  S5. 100. 000  for  < oiitrat  tor  services 
for  the  design.  de\elopmont.  testing, 
and  implementation  of  the  FDA  PN 
System  Interf.ue  and  the  f>xtensive 
enhaiK  I'liu'iit-^  required  hv  OASIS  to 
support  prior  noti(  e  These  costs  are 
^u^lnl,irl/.ell  in  l.ihle  ,')  of  this  document. 


Also  included  in  table  5  are  the  costs 
CBP  has  incurred  to  accommodate  prior 
notice.  CBP  costs  include  modifying 
ABl/ACS,  training,  and  outreach. 

In  the  next  few  years,  CBP  plans  to 
have  its  new  system.  ACE  (Automated 
Commercial  Environment),  operational. 
The  ACE  system  will  replace  the  current 
ABI/ACS  as  well  as  combine  other  CBP 
entry  functions  and  transactions.  Prior 
Notice  submission  will  be  compatible 
with  ACE.  It  is  quite  likely  that 
importers  will  benefit  from  the 
enhanced  functions  of  the  new  ACE 
svstem. 


Table  5.— FDA  Prior  Notice  System  Costs 


Infrastructure  design  and  implementation  $7,400,000 

Contractor  services          !  $5,100,000 

FDA  system  interface  costs         I  $12,500,000 

CBP  ABI/ACS  system  modification  costs $500,000 

Total  prior  notice  system  costs $13,000,000 


Human  fiesou/r  es  The 
implementation  of  prior  notice  does  not 
specifically  call  for  the  hiring  of 
additional  FDA  border  or  inspectional 
staff.  However,  even  before  the  passage 
of  the  Bioterrorism  Act,  FDA  hired  300 
additional  consumer  safet\'  officers  to 
help  with  the  inspection  of  articles  of 
food.  And  with  the  implementation  of 
the  prior  notice  interim  final  rule,  it  is 
quite  likely  that  FD.A  will  need  to 
concentrate  even  more  of  its  human 
resources  on  enforcement  activities. 
Currently,  FDA  is  working  on  a 
memorandum  of  understanding  with 
CBP  that  would  allow  FDA  to 
commission  CBP's  help  as  needed  for 
inspections  and  enforcement  activities 
related  to  the  prior  notice  rule. 

Destruction  of  Foods.  FDA  will  be 
responsible  for  the  destruction  of 


.irtii  li's  <)l  toiJii  th.it  (  oine  inU)  the 
United  .States  vi.i  iiiteriicitional  mail  and 
whose  prior  notii  es  are  considered 
in<i(ie(ju,ite  or  refused.  FDA  does  not 
have  an  estimate  of  these  destruction 
costs   We  expect  these  destruction  costs 
to  he  ininimal.  however,  based  on  the 
fac:t  that  these  will  be  personal  food 
shipments  i'nd  that  there  were  relativelv 
few  formal  mail  entries  (38,000)  for 
articles  of  food  in  the  OASIS  data  for 
fiscal  year  2(302. 

iii.  Current  operating  practices 
affected — (1 )  Food  importers  currently 
using  BRASS.  In  response  to  comments. 
FDA  and  CBP  have  agreed  to  allow  prior 
notice  information  to  be  filed  through 
.\BI/ACS  for  most  articles  of  food.  By 
allowing  prior  notice  to  be  submitted 
through  ABI/ACS.  FDA  has  eliminated 
the  duplicative  informaticm  collection 


that  would  have  resulted  from  the 
proposed  stand-alone  FDA  Web-based 
system.  While  combining  agency  efforts 
has  eliminated  duplicative  submission 
of  information  for  many  food  importers, 
the  combined  system  will  increase 
submission  requirements  for  those  food 
importers  who  use  BRASS. 

BRASS  is  a  CBP  program  that  allows 
expedited  arrival  processing  for  high- 
volume,  repetitive  shipments  that  have 
been  judged  by  CBP  to  be  low  risk. 
BRASS  processing  is  not  compatible 
with  the  electronic  submission  of  prior 
notice  information  because  entry 
information  for  BRASS  shipments  is  not 
filed  until  entry  summary,  long  after  the 
food  has  crossed  the  border.  Therefore, 
those  food  importers  who  currently  use 
BRASS  and  its  expedited  arrival  process 


qanin 
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will  no  longer  be  able  to  do  so  once 
prior  notice  submission  is  required. 

Currently,  importers  who  qualify  to 
use  BRASS  show  paperwork  at  the 
border.  These  importers  then  only  have 
to  submit  an  entry  summary  after  arrival 
(up  to  10  business  days  later).  In 
contrast,  non-BRASS  importers  must 
submit  an  entry  and  a  later  entry 
siunmary.  Since  prior  notice  is  required 
before  arrival,  importers  of  FDA- 
regulated  products  will  no  longer  be 
able  to  submit  information  to  CBP  using 
BRASS;  they  must  submit  both  the  entry 
information  (which  includes  prior 
notice  requirements)  and  then  a  later 
entry  summary  to  CBP. 

Data  from  CBP  show  that  about 
630,000  entry  lines  were  submitted 
through  BRASS  for  FDA-regulated 
products,  including  foods,  in  fiscal  year 
2002.  We  use  this  information  to 
estimate  the  increased  submission  costs 
for  these  importers  once  they  are  no 
longer  able  to  use  BRASS  to  expedite 


entry  of  their  products.  Increased 
submission  costs  come  in  the  form  of 
having  to  make  two  submissions 
through  CBP  instead  of  the  one 
summary  entry  after  arrival  in  the 
United  States.  We  calculated  the  cost  of 
the  one  additional  transmission  of 
information,  now  required  due  to  the 
prior  notice  information  that  is  needed 
before  arrival,  in  table  3  of  this 
document.  By  using  these  same  costs 
per  import  entry  ($75),  we  can  account 
for  the  extra  costs  for  BRASS  users. 
Table  6  shows  that  the  extra  submission 
of  information  by  importers  no  longer 
able  to  use  BRASS  will  be  about  $18 
million  per  year. 

Being  able  to  use  BRASS  not  only 
allows  the  condensing  of  the  submission 
of  required  import  information,  but  also 
allows  the  importer's  carrier  or 
transporter  to  spend  less  time  crossing 
the  border.  BRASS  users  must  stop  at 
the  border  only  long  enough  for  a  CBP 
official  to  "wand"  the  barcode 


information  pertaining  to  their 
shipments  and  assign  a  CBP  entry 
number  to  the  shipment.  Once  food 
importers  are  no  longer  able  to  use 
BRASS,  however,  they  must  not  only 
submit  more  information  on  the 
shipment  than  was  previously  required 
at  arrival,  but  they  also  will  no  longer 
be  able  to  cross  the  border  as  quickly 
Because  former  BRASS  entries  will  no 
longer  be  able  to  get  through  the  border 
checkpoints  as  easily  as  they  used  to, 
we  include  here  the  cost  of  an  extra 
half-hoiu  of  truck  time  per  BRASS 
entry. 

Using  one  comment's  estimate  of  the 
cost  of  truck  time,  $250  per  hour,  we 
can  calculate  the  yearly  additional  cost 
of  wait  time  at  the  border  for  food 
importers  who  were  former  BRASS 
users.  Table  6  of  this  document  shows 
the  cost  of  the  additional  truck  time  for 
BRASS  users  to  be  about  $30  million 
annually. 


Table  6.— Additional  Costs  for  BRASS  Users 


Additional  Submission  Costs: 

Total  cost  per  import  entry  

FY  2002  BRASS  line  total  for  FDA-regulated  products 

BRASS  yearly  entry  total  (2.6  lines  per  entry)  ....'. 

AddKional  annual  costs  of  submissions  for  BRASS  users  

Additional  border  wait  time: 

Cost  per  half  hour 

BRASS  yearly  entry  total  (2.6  lines  per  entry) 

Additional  annual  border  wait  costs  for  former  BRASS  users  .. 

Total  annual  additional  food  importing  costs  for  BRASS  users 


$75 

630,000 

242,308 

$18,173,100 

$125 

242,308 

$30,288,500 

$48,462,000 


(2)  Loss  of  value  for  highly  perishable 
products.  A  1-hour  minimum  prior 
notice  requirement  would  be  less  likely 
to  change  current  food  importing 
practices  than  would  a  longer  minimum 
time  requirement  for  prior  notice 
submission.  Pre-proposal  comments 
received  from  Canadian  and  Mexican 
perishable  seafood  processors  and 
produce  growers  indicated  they  would 
prefer  the  minimum  prior  notice  time  to 
be  set  at  4  hoius  or  less.  The  seafood 
processors  and  produce  growers  asked 
for  the  shorter  minimum  prior  notice 
time  because  the  source  of  these  food 
products  often  is  close  to  the  U.S. 
border,  and  the  products  are  perishable. 

For  example,  Canadian  fruit  and 
vegetable  producers  said  that  such 
products  as  "leafy  vegetables,  green 
onions,  cabbage,  cauliflower,  new 
potatoes,  sweet  cherries,  and  berries  are 
harvested  within  hoiu-s  of  arrival  at  the 
U.S.  border  and  cannot  withstand 
delays,  especially  during  the  extreme 
heat  of  siunmer  and  early  fall  when  the 
products  are»=in  season."  As  another 
example,  a  produce  company  from 
Mexico  commented  that  growers 


typically  harvest  produce  in  the 
morning,  pack  and  cool  the  fruit  in  the 
afternoon,  and  then  start  the  drive  to  the 
U.S.  border  diuing  evening  hours. 
Some,  but  not  all,  of  the  border  ports  are 
open  in  the  evenings  during  the  height 
of  the  Mexican  produce  season.  If  notice 
to  FDA  is  required  by  1 2  noon  the 
calendar  day  before  arrival  at  the  border, 
as  FDA  proposed,  it  is  unlikely  that 
these  produce  products  could  be 
harvested  in  the  morning  in  Mexico  and 
then  enter  the  United  States  by  the  same 
evening,  because  not  all  the  information 
would  be  prepared  in  time  to  meet  the 
submission  deadline  in  the  proposed 
rule,  which  v/as  12  noon  the  day  before 
arrival  in  the  United  States. 

Canadian  seafood  industry  comments 
said  that  90  percent  of  all  fresh  seafood 
sales  are  same  day  orders  that  are 
processed,  sold,  and  shipped  in  the 
same  day.  They  also  commented  that  if 
buyers  were  required  to  submit  seafood 
orders  early  (by  12  noon  on  the  calendar 
day  before  arrival)  because  of  prior 
notice  requirements,  they  would  tend  to 
order  short,  rather  than  risk  being  left 
with  a  decomposing  inventor^'. 


Comments  also  said  that  many 
perishable  seafood  contracts  with 
shippers  call  for  a  variety  of  species  to 
be  delivered  depending  on  what  could 
be  harvested  that  day;  thus,  species  and 
the  specific  amount  of  fish  in  an  import 
entry  will  be  uncertain  for  longer  prior 
notice  timefi^ames. 

From  these  comments,  it  is  clear  that 
at  least  in  some  industries,  when  the 
order  for  the  shipment  is  received,  when 
the  prior  notice  is  submitted,  when  the 
shipment  is  loaded,  and  the  loaded 
shipment's  location  relative  to  a  U.S. 
border  all  play  roles  in  determining  how 
the  requirement  for  prior  notice  will 
affect  current  business  operating 
practices. 

FDA  expects  that  there  will  be  some 
imported  shipments  by  vehicle  for 
which  the  order  was  received  just  before 
the  shipping  time,  some  shipments  for 
which  the  composition  of  the  product 
has  changed  since  the  time  when  the 
prior  notice  was  submitted,  and  some 
shipments  for  which  other  changes  to 
the  information  on  the  prior  notice  must 
be  made.  Importers  whose  shipments 
fall  into  this  "changed"  category  must 
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resubmit  the  prior  notice  or  risk  that 
their  products  will  he  refused  admission 
into  the  United  States  and  held  if  the 
notice  is  deemed  inadequate. 

FDA  does  not  have  iniormatiun  on  the 
number  of  shipment::  that,  under  this 
option,  would  need  to  sul)mit  or 
resubmit  prior  notice  information  due  to 
a  late  order  or  a  change  in  the 
information  provided  on  the  original 
notice.  We  know  that  changes  will  occur 
for  some  percentage  of  all  prior  notices; 
coimnents  did  not  indicate  the 
percentage  of  notices  that  would  have  to 
be  resubmitted. 

Depending  on  the  r.,S  entry  point, 
however,  comments  FDA  received 
before  publishing  the  proposal  indicated 
that  between  40  and  TOO  percent  of 
shipments  from  (Canada  and  Mexico  are 
loaded  less  than  4  hours  before  arrival 
Therefore  FDA  believes  that  it  is  this 
subset  of  importers,  importing 
perishable  products  not  far  from  the 
U.S.  border,  that  will  be  most  com  erned 
with  the  prior  notice  submission 
timeframe.  Based  on  this  information. 
FDA  bases  its  prior  notice  resubmission 
percentage  rates  and  prior  notice  arrival 
time  on  the  4  hours  required  under 
option  4. 

Option  4  IS  to  have  prioi  notice  be 
required  4  hours  before  arrival,  with  the 
resubmission  rate  at  20  percent:  one-half 
the  comments'  lower  bound  estimate  of 
40  percent.  Bv  using  option  4  as  th«' 
base  option,  we  can  then  estimate 
resubmission  rates  for  prior  notice 
arrival  times  that  are  less  than  4  hours. 
We  assume,  then,  that  for  nach  hour 
reduction  in  required  prior  notice 
arrival  time,  the  resubmission  rate  for 
importers  of  perishable  produce  and 
seafood  (based  on  their  location  to  the 
border  and  order  placement)  is  cut  in 
half.  Thus,  for  a  .)  hour  pri(3r  notice 
timeframe,  we  assume  the  resubmission 
rate  for  notices  will  be  10  percent,  for 
a  2  hour  prior  notice  timeframe  the 
resubmission  rate  for  notices  will  be  5 
percent,  and  for  a  1  hour  prior  notice 
timeframe  (this  option)  the 
resubmission  rate  for  notices  is  2.5 
percent. 

(3)  Loss  ot  value  for  penshables  The 
following  paragraphs  and  tables  outline 
how  FDA  calculated  a  loss  in  product 
value  to  account  for  the  time  that 
perishable  produce  and  seafood  from 
Canada  and  Mexico  might  have  to  wait 
to  cross  the  border  due  to  prior  notice 
resubmission  This  wait  occurs  if  prior 


notice  ntHids  to  be  submitted  or 
canceled  and  resubmitted  due  to 
shipment  c:hanges  when  the  shipment  is 
(loser  to  the  border  than  the  1  hour 
required;  the  transporter  of  the 
shipment  must  wait  for  the  minimum 
prior  notice  time  to  elapse  before 
crossing  the  border  or  risk  being  denied 
entry. 

(Comments  from  (Canadian  and 
Mexican  perishable  seafood  and 
produce  producers  indicated  that  the 
mode  of  transport  that  causes  the  most 
concern  for  delays  are  shipments 
arriving  in  the  United  States  by  truck. 
Some  comments,  however,  indicated 
that  some  perishable  products  might 
arrive  via  air  transportation,  and  that  air 
flights  from  Latin  America  and  even 
potentially  some  countries  in  Europe 
( ould  take  less  than  8  hours  and  in 
s<jme  cases  less  than  4  hours. 

FDA  has  examined  flight  times  to  the 
( ountnes  suggested  bv  comments  FDA 
does  nut  believe  that  articles  of  food 
arriving  in  the  United  States  on  flights 
friim  South  America  or  from  Europe  will 
be  delavt'd  hv  the  prior  notice 
requirement    Howi>ver,  FDA  does 
believe  that  perishable  products  being 
flown  in  from  Central  America  mighk 
►•xperience  some  delay,  and  therefore 
lost  product  value,  as  a  result  of  prior 
notice.  We  will  begin  to  include  the 
prixlucts  fr(im  these  countries  in  option 
4.  iiuniiiiuin  priDr  noti(.e  time  of  4 
hours 

Inforuiatuin  on  perishable  produce 
and  seafood  from  Canada  and  Mexico 
Used  in  this  analvsis  represfiits  yearly 
shipments  ot  ea(  h  product  regardless  of 
mode  of  transport.  We  assume  most  of 
these  shipments  arrive  in  the  United 
States  by  truck  or  other  ground 
transportation,  given  the  proximity  of 
Mexican  and  Cianadian  processors  to  the 
border,  but  it  is  possible  that  some 
shipments  bv  air  and  sea  are  inrduded 
in  this  I  mint  These  yt;arlv  all-in(.lusive 
totals  should  therefore  be  sufficient  to 
account  for  anv  delav  in  time  that 
importers  of  food  shifiments  from 
Canada  and  Mexico  mav  experience. 

Table  7  of  this  document  shows  the 
volume  of  fresh,  perishable  produce 
importi'd  into  the  United  States  from 
Mexico  for  the  calendar  year  2001  (Ref. 
4).  Produce  was  included  in  the  count 
if  it  was  considered   highly  or  very 
highly  perishable'  (Ref  .5)  and  if  the 
produce  was  not  regulated  under 
section  8e  of  the  Agricultural  Marketing 


Agreement  Act  of  1937  (AMAA). 
Products  currently  regulated  by  the 
AMAA  (including,  tomatoes,  avocadoes, 
oranges,  dates,  hazelnuts,  grapefruit, 
table  grapes,  kiwi  fruit,  limes,  most 
olives,  onions.  Irish  potatoes,  plums, 
prunes,  raisins,  and  walnuts),  are 
required  to  notify  USDA  at  least  1  day 
before  arrival  to  make  arrangements  for 
inspection  and  certification  of  the 
product  they  are  importing.  These 
products  therefore  are  not  included  in 
the  count  because  they  already  have 
business  practices  in  place  that  would 
accommodate  the  prior  notice 
requirements  provided  in  this  option. 

Several  comments  wanted  products 
under  the  AMAA  and  products  that  are 
somewhat  less  perishable  to  be  included 
in  the  perishability  loss  of  value 
calculation.  FDA  has  decided  not  to 
include  these  products  in  the  lost  value 
calculation;  products  under  the  AMAA 
already  have  operating  practices  in 
place  to  ensure  they  provide  notice 
before  arrival  and  those  products  that 
are  less  than  highly  perishable,  such  as 
potatoes,  are  not  going  to  lose  value 
because  of  the  prior  notice  times 
presented  in  these  options.  FDA  will 
expand  its  analysis  to  include  the  cost 
of  additional  truck  time  for  longer 
submission  times  for  all  products  being 
imported  into  the  United  States.  FDA 
agrees  with  the  comments  that  stated 
that  the  cost  of  truck  time  from  a  delay 
at  the  border  is  a  real  cost  regardless  of 
a  product's  perishability. 

Multiplying  the  volume  of  Mexican 
produce  that  was  imported  into  the 
United  States  in  2001  by  the  current 
U.S.  border  prices  per  pound  (Ref.  61  for 
these  products  gives  an  estimate  of 
wholesale  revenue.  Then  we  convert  the 
wholesale  revenue  to  retail  revenue 
using  the  retail  price  mark-up  on 
produce  in  the  United  States.  We  will 
increase  the  wholesale  revenue  by  100 
percent  in  these  estimates  to  represent 
a  reasonable  retail  price  mark-up  rate 
across  produce  commodities  in  the 
United  States  (Ref.  7).  Some  comments 
did  not  agree  with  FDA's  calculation  of 
the  spread  between  wholesale  and  retail 
prices  for  perishable  products.  We 
reexamine  our  choice  of  the  100  percent 
mark-up  rate  in  a  sensitivity  analysis 
presented  later  in  the  costs  section. 
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Table  7.~Highly  Penshable  Produce  bnported  From  Mexico 

Perishable  Produce 
From  Mexico 

Total  Volume  for  2001             Current  Wholesale  Pnce 
(100,000  lb  units)                  ($  per  lb)  (Sept.  2002) 

Tola]  Revenues 
Wholesale  (S) 

Cucumbers 

6,491                                             0.29 

188.239,000 

Peppers  (all  vaneties) 

6,088                                           0.53 

322,664.000 

Squash 

4,158                                             0.71 

295,218,000 

Mangoes 

3,461 

0.57 

197,277,000 

Papaya                         _^ 

1,587 

0.45 

71,415,000 

Broccoli 

1,138 

0.65 

73,970,000 

Eggplant 

887 

0.40 

35,480,000 

Asparagus 

856 

1.29 

110,424,000 

Sweet  com 

828 

0.26 

21,528,000 

Strawberries 

676 

0.96 

64,896,000 

Beans 

559 

0.58 

32,422,000 

\ 

Radishes 

516 

0.31 

15,996,000 

Fruits-other 

426 

2.04 

86,904,000 

Vcgctables-othcr 

365 

2.80 

102,200,000 

Greens 

298 

0.48 

14,304,000 

Spinach 

197 

1.375 

•      27.087.500 

Green  peas 

129 

2.20 

28,380,000 

Okra 

112 

0.80 

8,960,000 

3erTies-(  miscellaneous) 

78 

1.67 

13,026,000 

Raspberries 

32 

4.40 

14,080,000 

Artichokes 

23 

1.50 

3,450,000 

Mushrooms 

7 

1.60 

1,120,000 

Endive 

4 

0.37 

148,000 

Escarole 

2 

0.37 

74,000 

Wholesale  Value 

SI, 729,262,500 

Retail  Value 

$3,458,525,000 

I 


We  repeat  the  exercise  outlined  above 
in  table  7  of  this  document  for  Canada, 
as  shown  in  table  8  of  this  document. 
For  these  calculations  we  assume  that 
Canadian  produce  growers  use  business 


practices  that  are  similar  to  those  used 
by  Mexican  growers;  FDA  did  not 
receive  any  comments  to  the  contrary'. 
As  with  the  Mexican  produce,  only 
Canadian  produce  that  is  highly  or  ver\' 


highly  perishable  and  did  not  fall  under 
the  purview  of  the  AMAA  is  included 
in  table  8  of  this  document. 
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Fable  8  -Highly  Penshable  Produce  Imported  From  Canada 

Penshable  Produce 
From  Canada 

Total  Volume  for  2001 
(10(D,000  lb  units) 

Current  Wholesale  Pnce 
t$  per  lb) (Sept  200?) 

Total  Revenues 
Wholesale  ($) 

Peppers 

753 

0.30 

22,590,000 

Cucumbers 

627 

0.145 

9,091,500 

bhiebemes 

1                    401 

1.42 

56,942,000 

Mushrooms 

373 

1.55 

57,815,000 

Lettuce-other 

243 

0.50 

12,150,000 

Raspberries 

89 

2.78 

24,742,000 

Broccoli 

88 

0.72 

6,336,000 

Chemes 

37 

1.30 

4,810,000 

Sweet  com 

36 

0  22 

792,000 

Squash 

27 

0.17 

459,000 

Spinach 

24 

1.30 

3,120,000 

Radishes 

'                     11 

0.50 

550.000 

Endive 

9 

0.17 

153,000 

Beans 

•7 

0.50 

350,000 

Strawbemcs 

5 

0.575 

287,500 

Pears 

i                        ■* 

0.39 

156,000 

Green  peas 

3 

1.60 

480,000 

Greens 

1                         2 

0.30 

60,000 

Eggplant                                                      I 

0.29 

29,000 

Wholesale  Value 

$200,913,000 

Retail  Value 

$401,826,000 

Assuming  that  ppnshabie  produce  has 
an  average  life  span  of  7  davs.  we 
estimate  the  value  of  the  time  lost  (1 
hour)  for  2.3  percent  of  the  imports 
waiting  to  cross  the  border  as  a  less  than 
1  percent  loss  m  the  product's  value  1 1 
hour  out  of  168  hours).  Applving  this 
0.6  percent  loss  in  value  to  2.5  percent 
of  the  total  retail  revenue  of  imported 
Mexican  fresh  produce  results  in 
approximately  a  S5 19,000  loss  in 


produc  e  value   We  calculate  that  same 
0  6  percent  loss  in  product  value  for  2.5 
percent  of  the  Canadian  imported 
perishable  produce  This  loss  in  product 
value  due  to  the  1-hour  wait  time  totals 
a(iproxirnatel\  560.000 

VVe  ust'd  information  from  the  annual 
imported  seatood  statistics  published  bv 
the  National  Marine  Fisheries  Service 
(Ret  H)  to  estimate  the  weight  and 
wholesale  value  in  dollars  of  all 
perishable  seafood  products  imported 


from  Mexico  and  Canada.  As  we  did  for 
perishable  produce,  we  mark-up  the 
wholesale  price  of  the  perishable 
seafood  by  100  percent  (Ref.  9)  to 
represent  the  retail  value  of  the 
products.  Table  9  of  this  document 
shows  the  value  of  perishable  seafood 
imports  from  Mexico;  table  10  of  this 
document  shows  the  value  of  perishable 
seafood  imports  from  Canada. 
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Table  9.-PerishabIe  Seafood  Imported  From  Mexico 

: 

2001  Perishable  Mexican  Seafood  Products 

Pounds 

Dollars 

Atka  mackerel,  fresh 

1,995 

2,200 

Bass,  fresh 

1,362 

2,218 

— 

Clam  live,  fresh 

245,498 

274,942 

Crab  live,  fresh 

405,621 

489,856 

Crabmeat,  fresh 

287,531 

1.540,130 

« 

Flatfish  flounder,  fresh 

1,518 

2,199 

Ratfish  fillet,  fresh 

1,705 

[                                 3,100 

Flatfish,  fresh 

678,768 

781,883 

■ 

Ground  fish  cod,  fresh 

4,000 

2,400 

' 

Grouper,  fresh 

4,056,054 

7.399,434 

Lobster,  live 

8,584 

50,474 

Rock  lobster  Hve,  fresh 

794,224 

5,859.260 

^ 

Mackerel,  fresh 

147,334 

127,873 

Marine  fish  fillet,  fresh 

2,120,250 

7.395.902 

' 

Marine  fish,  fresh 

5,448,771 

6,681.485 

' 

Marine  fish  scaled,  fresh 

162,105 

125.346 

Mollusks  live,  fresh 

2.147 

15.272 

Octopus  live,  fresh 

31,680 

24.214 

Oysters  live,  fresh 

39.930 

25.040 

Salmon  Atlantic  fillet  farmed,  fresh 

40S 

2,552 

Sardine,  sardinella,  brisling,  sprat,  fresh 

71.163 

7.591 

Scallops  live,  fresh 

472,384 

1.418,302 

Sea  urchin  live,  fresh 

10,501 

67.331 

Sea  urchin  roe,  fresh 

464,946 

4.641.659 

Shark,  fresh 

1,500,877 

711.349 

Shrimp,  shell-on,  fresh 

452,714 

861.897 

Snapper,  fresh 

5,835,775 

9.254,300 

- — 

Squid  hve,  fi^h 

88,042 

39,952 

- 

f 

\ 

I 
i 

I 

I 

i 

Swordfish,  fi^sh 

1,615,546 

3,759,096 

Trout,  fresh 

82,958 

131,353 

Rainbow  trout  farmed,  fresh 

80,384 

161.526 

Bigeye  tuna,  fresh 

9.819 

12.200 

Bhiefin  tuna,  fresh 

82,471 

332.250 

Tuna,  fresh 

78,747 

155,069 

Yellowfin  tuna,  fresh 

2,012,848 

3,771.488 

Whitefish  fiUet,  fresh 

3,590 

7,560 

Total  Wholesale  Value 

27,302.246 

56,138,703 

Total  Retail  Value 

$112,277,406 

- 

s 
* 

• 

- 
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Table  10.--Ftri^h.ib!<:-  Seafood  Imported  From  Can; 

>da 

2001  Perishable  Canadian  Sealood  Products 

Pounds 

!             Dollars 

1                                                                   .     .-4 

Bass,  fresh 

727.830l                        740,152 

Caviar 

20,189                         27,2,770 

Clam  geoduck  live,  fresh 

155,92' 

1                      1,097,902 

iClam  live,  fresh 

9,144,.^04|                   22,064.683 

.Crab  live,  fresh 

9,479,765 

24.066,021 

Crabmeat,  tresh 

27,601 

80,431 

Crustaceans  live,  fresh 

148,925 

574,989 

pish  liver  and  roe,  fresh 

51,154|                       229,569 

[Flattlsh  tlounder  fillet,  fresh 

750,468 

i                     1,238.031 

Fiattlsh  flounder,  fresh 

6,264,346 

4.367,780 

jFlattlsh  halibut  Atlantic,  fresh 

1,948.791 

7,542,598 

JFlatfish  halibut  Pacific,  fresh 

12,553,266 

39,850,556 

Flatfish  fillet,  fresh 

853,224 

3,536,120 

Flatfish,  fresh 

1,693.516 

796,383 

Flatfish  sole  fillet,  fresh 

1.099.4^0 

2.968.610 

Flatfish  sole,  fresh 

1,062,030 

1.096.079 

Flatfish  turbot  Greenland  fillet  fresh 

700,456 

2,069,006 

Flattlsh  turbot  Greenland,  fresh 

862,211 

3,146,300 

Freshwater  fish  fillet,  fresh 

2,824,811 

4.970.127 

Freshwater  fish,  fresh 

549,956 

1.008.302 

iGroundfish  cod  .Atlantic  Hllet,  tre^h 

1,646,363 

4,489.788 

Groundfish  cod  Atlantic,  fresh 

4,904,368 

5.199.471 

fjroundf  sh  cod  fillet,  fresh 

10^,994 

288,644 

Groundfish  cod,  firesh 

239,987 

249,991 

Groundfish  cusk,  tresh 

8,281 

22,060 

Groundfish  cusk,  Dollock  tlllet,  fresh 

218,854 

362,293 

Groundfish  haddock  fillet,  fresh 

708,261 

2.109,607 

Groundfish  haddock,  fresh 

17.391,202 

19,469.582 

Groundf  sh  hake  fillet,  fresh 

160,972 

93,941 

Groundtlsh  hake,  fresh 

14.070.217 

9.182.974 

Groundfish  ocean  perch  fillet,  fresh 

5,415,106 

10.029,520 

1 
Groundfish  ocean  perch,  fresh                                    i 

898,964 

518,431 

Groundtish  pollock  .Atlantic,  tresh 

2,362.637 

1,595,615 

Groundtlsh  pollock,  fresh 

161,121 

130.308 

Jierring,  fresh 

4.009,469 

671,338 

Xingcod.  fresh 

612.093 

812,597 

Lobster,  fresh 

^,707 

60,030 

Lobster,  live 

49.200.925 

244,567,173 

Rock  lobster  live,  fresh 

196,858 

1,133,246 

Mackerel,  fresh 

943,155 

595,937 

^oniR 


iro#4< 
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Table  lO.-Penshable  Seafood  Imported  From  Canada 


2001  Penshable  Canadian  Seafood  Products 

Pounds 

Dollars 

Manne  fish  fillet,  fresh 

10.272,946 

24,235,390 

Marine  fish,  fresh 

9,084,029 

6.610,870 

Mollusks  Hve,  fresh 

809.461 

907,048 

Monkfish,  fresh 

89,861 

154,267 

Mussels  live,  fresh  fanned 

18,545,254 

13.693,263 

Mussels  live,  fresh  wild 

98,842 

104,273 

Oysters  live,  fresh  farmed 

2,918,098 

4,378,548 

Oysters  live,  fresh  wild 

579,011 

1,236,868 

Perch  fillet,  fresh 

529,366 

2,079,677 

Perch,  fresh 

337,273 

727.284 

Pickerel  fillet,  fresh 

850,256 

3,715,248 

Pickerel,  fresh 

1,682,743 

3,500,552 

Pike,  fresh 

214,390 

395,706 

Pike  perch,  yellow  pike,  fresh 

125,114 

197,396 

Sablefish,  fresh 

21,648 

48,845 

Salmon  Atlantic  fillet,  fresh  farmed 

28,972,418 

97,270,694 

Salmon  Atlantic  fillet,  fresh  wild 

404,012 

1.281,582 

Atlantic  Sahnon,  fresh  farmed 

107,101,696 

248.809,617 

Atlantic  Sahnon,  fresh  wild 

68,732 

84,035 

Chinook  Salmon,  fresh  farmed 

5,752,197 

10,614,163 

Chinook  Salmon,  fiesh  wild 

225,509 

530,368 

Salmon  chum,  fresh 

1,651,221 

1,133,029 

Salmon  coho,  fresh  farmed 

1,382,572 

1,963,499 

Salmon  coho,  fresh  wild 

183,427 

270,138 

Sahnon  fillet,  fresh 

1,640,485 

4.361,707 

Salmon,  fresh 

2,820,957 

5,430,272 

Pink  Salmon,  fresh 

79,981 

60,403 

Sockeye  sahnon,  fresh 

265,505 

457,427 

Salmonidae,  fresh 

57,787 

149,760 

Scallops  live,  fresh 

6,955,476 

31,688,064 

Sea  urchin  hve,  fresh 

5,053,710 

4,367,434 

Sea  urchin  roe,  fresh 

11,414 

94,706 

Ck^ish  shark,  fresh 

3,300,398 

1,003,294 

Shark,  fresh 

"223,788 

206,838 

Shrimp  peeled,  fresh 

5,401 

27,934 

Shrimp  shell-on,  fresh 

479,483 

1,478,634 

Smelts,  fresh 

509,586 

606,463 

Snail  live,  fresh 

46,174 

121,239 

Snapper,  fresh 

37,316 

94,366 

Swordfish,  fresh 

1,809,654 

6,488,992 
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Table  10 

-Penshable  Seatood  Imported  From  Canada 

2001  Perishable  Canadian  Seafood  Products 

Pounds 

Dollars 

Trout,  fre^.n 

1.574.672 

2.891,806 

Rainbow  trout,  fresh  farmed 

361.121 

608,347 

Albacore  runa.  fresh 

25.859 

70,076 

1 

;Bige>e  runa,  fresh 

426.547 

1,448,778 

Bluetln  tuna,  fresh 

288.361 

2,464,619 

1 

iTuna,  fresh 

13.429 

50,299 

Yel'.owfin  runa,  fresh 

205,812 

666,809 

WTiitefish  fillet,  fresh 

988,816 

1,864,542 

Whjtefish.  fresh 

8,224.484 

11.262,979 

Yellow  perch  fillet,  fresh 

1,174,798 

6.401.844 

Total  Wholesale  Value 

382,663,829 

931.608,947 

Total  Retail  Value 

$1,863,217,894 

BILLING  CODE  4150-01 -C 

\Vt'  u,->ed  tht'  >ciint'  logic  for  'Seafood  as 
we  did  for  piruduL.t'  to  account  tir  ttic 
possihilitv  of  having  to  resubmit  [-i  i^  r 
niitic.e:  .\  change  in  the  Upe  ('t  ■>.',!!. h,ii 
in  the  shipment  made  after  the  original 
notu  e  was  ^ubmittetl,  les-;  than  1  hour 
before  s(  heciujeri  arm  al.  would  lead  to 
a  redui  tiiai  in  \.ilue   We  use  the 
reduction  m  the  v.iliie  ot  perishable 


imported  seafood  to  .n  i  ounf  for  the  cost 
of  a  wait  at  the  border  while  prior  notice 
is  resubmitted    ['hen.  assuming  that 
p-rishable  seafood  will  keep  for  2  da\  s 
111  a  consumer's  refrigerator  (Ref.  10).  we 
tiuii  'hat  a  1  -liiim  wait  caused  \)\  the 
prior  notice  re(piirenient  for  li.,')  percent 
of  the  products  would  result  in  a  2.1 
percent  Inss  m  that  seah)o(l's  \alue  ( 1 
hour  out  lit  4M  hours).  The  hist  time 


wimld  result  in  a  559,000  loss  in  value 
of  Mexican  perishable  seafood  imports 
and  a  5978,000  loss  in  value  of 
C'anadian  perishable  seafood  imports. 

Table  1 1  of  this  document  shows  the 
loss  in  value  caused  by  the  resubmitted 
prior  notice  information  for  the  2.5 
percent  of  imported  Mexican  and 
Canadian  fresh  seafood  and  produce 
affected. 


1  able  1  1    -Loss  m  \  aluc  (  aused  by  Resubmitted  Prior  Notice  I'nder  Option  2 


Perishable  Produce 


2001  Imported  .Mexican  Produce  Total  Retail  Value 


jO.6%  Reduction  in  value  for  2  5"o  of  Mexican  produce 

I ~ 

[2001  Imported  Canadian  Produce  Fotal  Retail  Value 


0  6^0  Reduction  in  value  for  2.5%  of  Canadian  produce 


Total  Lost  Value  for  Produce 


$3,458,525,000 


$519,000 


$401,826,000 


$60,000 


$579,000 


Pel 


enshable  Seafood 


2001  Imported  Mexican  Seafood  Total  Retail  Value 


1.1%  Reduction  in  value  for  2.5'/o  of  Mexican  seafood 
ZOOl  Imported  Canadian  Seafood  Total  Retail  V^alue 


2.1%  Reduction  in  value  for  2.5%  of  Canadian  seafood 


Total  lost  Value  for  Seafood 


5112,277,406 


$59,000 


51,863,217,894 


$978,000 


$1.037,000 


Table  IJ  of  this  document  presents  a 
summary  of  the  costs  associated  with 
option  2.  .\lso  presented  in  table  12  of 
this  document  are  the  present  values  nt 
the  costs  associated  with  this  iiption. 
c:alculated  using  the  ONIB- 


recommenfle(i  discount  rates  of  i  and  7 
percent 

The  first  6  rows  (if  the  summarv  table 
are  the  s,ime  for  o[)tions  2  thnmgh  9. 
The  optlon^  ditier  unh  in  the  time  set 
tor  prior  imlit  e  and  re\  isions;  the 


differences  in  cost  across  options  arise 
from  differences  in  the  lost  value  of 
produce  and  seafood,  and  in  some 
options,  the  cost  of  truck  time. 


Table  12.— Summary  of  Costs  for  Option  2  (1  Hour  Prior  Notice  Submission  Time) 

Dollars 
(thousands) 


Learning  costs 


$66,240 


iconic 
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Table  12.— Summary  of  Costs  for  Option  2  (l  Hour  Prior  Notice  Submission  Time) — Continued 

Dollars 
(thousemds) 


Coordination  costs  

Computer  acquisition  costs  

FDA  prior  notice  system  costs  

Annual  costs  to  fill  out  prior  notice  screens 

Additional  costs  for  BRASS  users 

Lost  value  for  Mexican  produce  

Lost  value  for  Canadian  produce  

Lost  value  for  Mexican  seafood  

Lost  value  for  Canadian  seafood  

Total  first  year  costs  for  Option  2 

Annual  costs  after  first  year 

Present  value  of  costs  at  7%  for  20  years  . 
Present  value  of  costs  at  3%  for  20  years  . 


$31,095 

$7,600 

$13,000 

$187,500 

$48,462 

$519 

$60 

$59 

$978 

$355,513 

$249,372 

$2,741,043 

$3,813,068 


c.  Option  3:  Minimum  prior  notice 
time  of  2  hours  before  arrival;  electronic 
submission  of  information;  any  change 
in  information  requires  resubmission. 
Option  3  requires  that  prior  notice  be 
submitted  2  hours  before  arrival.  If  the 
prior  notice  time  for  submission  is  2 
hours  instead  of  1  hovu-,  the  probability 
of  having  to  adjust  and  resubmit  prior 
notice  information  will  be  greater.  Now, 
instead  of  2.5  percent  of  the  importers 


of  perishable  products  from  Canada  and 
Mexico  having  to  cancel  and  resubmit 
their  notices,  we  will  assume  that  the  2- 
hour  submission  timetable  means  that  5 
percent  will  have  to  resubmit  their 
notices.  FDA  expects  most  orders  to  be 
placed  well  in  advance  of  the  2-hour 
timeframe.  Carriers  of  these  products 
may  not  be  able  to  cross  the  border  for 
2  hours  instead  of  1  hour,  which  affects 
1.2  percent  of  the  produce  life  span  (2 


hours  out  of  168  hours)  and  4.2  percent 
of  the  seafood  life  span  (2  hours  out  of 
48  hours). 

Table  13  of  this  document  shows  the 
loss  in  value  caused  by  the  resubmitted 
prior  notice  information  for  the  5 
percent  of  imported  Mexican  and 
Canadian  fresh  seafood  and  produce 
affected. 


I 


Table  1 3.— Loss  in  Value  Caused  by  Resubmitted  Prior  Notice  Under  Option  3 


Perishable  Produce 

2001  Imported  Mexican  produce  total  retail  value  

1.2%  Reduction  in  value  for  5%  of  Mexican  produce 

2001  Imported  Canadian  produce  total  retail  value  

1.2%  Reduction  in  value  for  5%  of  Canadian  produce 

Total  Lost  Value  for  Produce 


Perishable  Seafood 

2001  Imported  Mexican  seafood  total  retail  value  

4.2%  Reduction  in  value  for  5%  of  Mexican  seafood  

2001  Imported  Canadian  seafood  total  retail  value  

4.2%  Reduction  in  value  for  5%  of  Canadian  seafood 

Total  Lost  Value  for  Seafood 


$3,458,525,000 

$2,075,115 

$401 ,826,000 

$241 ,096 

$2,316,000 


$112,277,406 

$235,783 

$1,863,217,894 

$3,912,758 

$4,149,000 


I 

We  do  not  include  the  costs  of  truck 
time  with  this  option,  as  the  prior  notice 
timeframe  is  relatively  short  and 
encompassed  within  the  time  many 
trucks  currently  spend  at  the  borders. 


Table  14  of  this  document  presents  a 
summary  of  the  costs  associated  with 
option  3.  Also  presented  in  table  14  of 
this  document  are  the  present  values  of 
the  costs  associated  with  this  option 


using  the  OMB-recommended  discount 
rates  of  3  and  7  percent. 


Table  14.— Summary  of  Costs  for  Option' 3  (2  Hour  Prior  Notice  Submission  Time) 


I 


Dollars 
(thousands) 


Leaming  costs  

Coordination  costs  

Computer  acquisition  costs  

FDA  prior  notice  system  costs  

Annual  costs  to  fill  out  prior  notice  screens 

Additional  costs  for  BRASS  users 

Lost  value  for  Mexican  produce  

Lost  value  for  Canadian  produce  

Lost  value  for  Mexican  seafood  

Lost  value  for  Canadian  seafood  

Total  first  year  costs  for  Option  3 

Annual  costs  after  first  year 

Present  value  of  costs  at  7%  for  20  years  .. 


$66,240 

$31,095 

$7,600 

$13,000 

$187,500 

$48,462 

$2,075 

$241 

$236 

$3,913 

$360,362 

$254,221 

$2,792,413 
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Table  14.- 

-Summary  of  Costs 

FOR 

Option  3  (2  Hour  Prior  Notice  Submission  Time) — Continued 

Dollars 
(thousands) 

Present  value  of  costs  ai  3°o  for  ?0  vears  

$3  885  209 

(1   Option  4   Minimum  prior  notiif 
timetrame  of  4  hours  betorc  arrival: 
electronic  submission  of  information, 
anv  charge  m  information  requires 
resubmission  Option  4  requires  that 
prior  notice  be  submitted  4  hours  befr)re 
arrival  instead  of  2  hours  before  arrival 

How  much  the  business  prai:tices  of 
importers,  produce  growers,  and 
seafood  proc:essors  will  be  affected  bv 
prior  notice  r*>quirements  again  will 
depend  on  how  early  the  orders  are 
received  compared  with  how  earlv  prior 
notice  must  be  submitted    if  the  order 
for  the  product  is  placed  more  than  4 
hours  before  the  shipment  is  s(  heduled 
to  arrive  at  the  border,  then  thf'rf>  should 
be  no  delay  m  the  importation  of  the 
product. 

What  is  more  likelv  to  cause  a  wait 
before  crossing  the  border  is  if  the 
information  on  the  prior  notice  change> 
after  the  prior  n(jticR'  has  been  submitted 
[1  e  .  quantitv  shipped  is  greater  than  the 
quantity  specified  on  the  prior  notue), 
this  situation  will  be  e.xacerbated  if  the 
exporting  facilitv  is  located  within  4 
hours  of  the  L'S.  border.  For  example, 
if  the  prior  notice  is  submitted  for 
swordfish  before  the  transport  i^  loaded. 
and  the  fish  to  be  loadt'd  turIl^  nut  to  b.' 
shark  instead  of  swl)rdfl^h,  the  pm  ir 
notice  information  ^ubrnittf'd  '.vill  nut 


mati  h  the  actual  shipmtmt.  This  is  one 
vva\  that  information  on  a  prior  notice 
submission  might  c:hange  after  the  prior 
notice  has  already  been  submitted  to 
FDA,  thus  requiring  a  cancellation  of 
the  prior  notice  and  a  resubmission  of 
the  corrected  intormation. 

Having  to  resubmit  a  prior  notice  to 
FDA  mav  not  cause  anv  delay  of  the 
shipment  if  the  original  submission  was 
placed  earlv  enough.  However,  it  is 
likelv  that  the  necessary  corrected  prior 
notic  i>  information  will  be  resubmitted 
not  long  before  the  article  of  fooci  starts 
heading  for  tht>  border.  Therefore  it  is 
likeh  that  some  shipments  may  have  to 
vvait  several  hours  before  centering  the 
Inited  .Stat^-s 

If  (he  prior  notii  e  time  for  submission 
is  4  flours  lietore  a.'Tival  instead  of  2 
hours,  the  (irobabilitx  ot  having  to 
ad|ust  and  resubmit  prior  notice 
information  will  be  greater.  Now. 
instead  of  5  percent  of  the  importers  of 
perishable  products  from  ('anada  and 
Mexico  ha\ing  to  resubmit  their  notices, 
we  will  assume  that  the  4-hour 
submission  timetable  means  that  20 
pi'rc  ent  will  have  to  resubmit  their 
notit  t's   .SiiK  >'  prt'-proposal  comments 
tisserted  that  41)  to  100  pt>rcent  of  truc;ks 
in'  loaded  less  than  4  hours  before 
dri\  iii-_;  f'l  tb-'  [)order.  we  will  .issume 


one-half  of  their  lower-bound  estimate 
as  the  percentage  of  articles  of  food  that 
will  have  to  have  their  prior  notices 
resubmitted. 

For  this  option,  and  other  options 
where  the  minimum  prior  notice  time 
for  food  arriving  by  airplane  is  4  hours 
or  longer,  we  include  the  lost  value  for 
highly  and  very  highly  perishable 
produce  and  seafood  imported  from 
Central  American  countries  (including 
some  Caribbean  countries  and 
Colombia),  not  subject  to  the  AMAA. 
Perishable  produce  from  Belize,  Costa 
Rica,  the  Dominican  Republic, 
Guatemala,  Haiti,  Jamaica,  Honduras, 
Nicaragua,  Panama,  and  Colombia  can 
all  be  flown  to  Miami,  FL  in  2  to  4 
hours,  depending  on  the  starting 
location.  Perishable  fish  products  from 
the  Bahamas.  Barbados,  Costa  Rica,  the 
Dominican  Republic,  El  Salvador, 
Guatemala,  Haiti,  Honduras,  Jamaica. 
Nicaragua,  Panama,  and  Colombia  also 
can  be  flown  to  Miami,  FL  in  2  to  4 
hours.  Table  15  of  this  document  shows 
the  retail  value  of  perishable  produce 
impcjrted  from  Central  America  to  the 
I'nited  States  for  2001.  Table  IB  of  this 
document  shows  the  retail  value  of 
perishable  seafood  imported  from 
Central  America  for  2001. 
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Table  15. -Perishable  Produce  From  Central  America 

Perishable  Produce 
From  Central  America 

Total  Volume  for 

2001 
(100,000  lb  units) 

Current  Wholesale 

Price 

($  per  lb)  (Sept.  2002) 

Total  Revenues     i 

Wholesale 
($  thousands) 

Asparagus 

37 

1.29 

4,773 

Beans 

'  11 

0.58 

638 

Broccoli 

1 

0.65 

65 

Cherries 

2 

1.3 

260 

CucunAers 

363 

0.29 

10,527 

Eggplant 

61 

0.4 

2,440 

Endive 

13 

0.37 

481 

Green  peas 

227 

2.2 

49,940 

Mangoes 

439 

0.57 

25,023 

Berries  (miscellaneous) 

14 

1.67 

2,338 

Okra 

2 

0.8 

160 

Papaya 

107 

0.45 

4,815| 

Peppers 

39 

0.53 

2,067; 

Squash 

73 

0.71 

5,183 

Total  2001  wholesale  value 

$108,710 

Retail  Value 

$217,420 
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Table  16. --Perishable  Seafood  From  Central  .Amenca 

:i~>0|  P-jrishahle  SeaRiod  Products  Flown 
From  Central  America 

Pounds 

Dollars 

Atka  mackerel,  fresh 

14,128 

22.148 

Conch  live,  fresh 

2.474,956 

5,884,962 

Crab  live,  fresh 

248,580 

1.125,507 

Eels,  fresh 

207 

7,520 

Fish  liver  and  roe,  fresh 

78,606 

112,066 

Flatfish  flounder,  fresh 

6,622 

7,840 

Freshwater  tlsh,  fresh 

211,853 

354,798 

Groundtlsh  cod.  fresh 

1,808 

2,381 

Grouper,  fresh 

1,077,703 

2,092,349 

Lingcod,  fresh 

5,020 

8,804 

Lobster  (Homarus  spp),  fresh 

104.689 

1,007,256 

Rock  lobster,  live 

55,042 

414,237 

Mackerel,  fresh 

178,312 

250,169 

Marine  fish  fillet,  fresh 

5.840.824 

12,442,031 

Marine  fish,  fresh 

21,284,450 

32,628.025 

Marine  fish  scaled,  fresh 

98,085 

196,186 

Molluscs  live,  fresh 

7,372 

14.739 

0>sters  live,  fresh 

4,629 

10.380 

Perch  fillet,  fresh 

6,461 

13,104 

Salmon  Atlantic  tlllet,  fresh  farmed 

8,969 

16,002 

Salmon  fillet,  fresh 

3,^66 

10,524 

Shark,  fresh 

35.823 

45,543 

Shnmp  peeled,  fresh 

58.384 

177,434 

Snapper,  fresh 

8,502,525 

14,314.692 

Squid  live,  fresh 

5,914 

2,575 

Swordfish.  fresh 

2.272,257 

6,626,692 

Swordfish  steaks,  fresh 

1.577 

5,945 

Tilapia  fillet,  fresh 

11.053,830 

28,080,704 

Toothfish  patagonian,  fresh 

5,636 

15,574 

Trout,  fresh 

67.795 

130,844 

Trout  rainbow,  fresh  farmed 

468.200 

1,025,162 

Tuna  albacore,  fresh 

55.561 

113,930 

Tuna  bigeye,  fresh 

2,924,770 

8,348,825 

Tuna  bluefin.  fresh 

"..580 

2,148 

Tuna,  fresh 

1,070.384 

2,735,066 

Tuna  yellowfm,  fresh 

2.542,404 

7,652,086 

Wholesale  Value 

$125,898,248 

Retail  Value 

$251,796,496 

BILUNG  CODE  4160-01-C 


Importers  of  peri.shdbif'  products  'mm 
('dnada.  Mexico,  and  (Central  Ameru  a 
mav  not  be  able  to  cross  the  border  tor 
4  hours,  which  is  2.4  percent  of  the 


prndiu  (•  lift"  sp.iii  (4  hours  nut  of  168 
h(  iur.s)  and  H  )  ()it(  eiit  i;f  the  seafood 
lite  span  (4  hmirs  out  of  4H  hours! 

Tahlf  1"  lit  thi-  (iiicument  shows  the 
los.N  i;i  \.ilut'  (  aiised  hv  the  (.ancelled 


and  resubmitted  prior  notice 
information  for  the  20  percent  of 
imported  Me.xican,  Canadian,  and 
Central  American  perishable  seafood 
and  produce  affected. 
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Table  i  7.— loss  in  Value  Caused  by  Resubmitted  Prior  Notice  Under  Option  4 


Perishable  Produce 

2001  Imported  Mexican  produce  total  retail  value  

2.4%  Reduction  in  value  for  20%  of  Mexican  produce 

2001  Imported  Canadian  produce  total  retail  value  

2.4%  Reduction  in  value  for  20%  of  Canadian  produce 

2001  Imported  Centrail  American  produce  total  retail  value  

2.4%  Reduction  in  value  for  20%  of  Central  American  produce  

Total  Lost  Value  for  Produce 


Perishable  Seafood 

2001  Imported  Mexican  seafood  total  retail  value  

8.3%  Reduction  in  value  for  20%  of  Mexican  seafood  

2001  Imported  Canadian  seafood  total  retail  value  

8.3%  Reduction  in  value  for  20%  of  Canadian  seafood  

2001  Imported  Central  American  produce  total  retail  value  

8.3%  Reduction  in  value  for  20%  of  Central  American  seafood  

Total  Lost  Value  for  Seafood 


$3,458,525,000 

$16,600,920 

$401,826,000 

$1,928,765 

$217,420,000 

$1,043,616 

$19,574,000 


$112,277,406 

$1,863,805 

$1,863,217,894 

$30,929,417 

$251,796,496 

$4,179,822 

$36,973,000 


For  this  4-hour  prior  notice 
submission  timeframe  and  for  all 
subsequent  options  with  longer 
timeframes  for  submission,  we  also 
begin  to  include  some  holding  time 
costs  paid  to  carriers  of  products  to  be 
imported.  We  add  in  this  cost  in 
response  to  the  comments  that  indicated 
that  at  least  40  percent  of  food  products 
being  imported  from  Canada  and 
Mexico  are  coming  from  locations 
located  4  hours  or  less  from  a  U.S. 
border.  For  products  located  less  than  4 

I 


hours  from  the  U.S.  border,  it  is  quite 
possible  that  the  carrier  will  have  to  be 
paid  for  additional  waiting  time  over 
what  had  been  established  under  the 
current  business  practices.  Comments 
indicated  that  additional  truck  time  was 
a  real  possibility  for  all  food  products 
being  imported  and  not  just  perishable 
products.  We  therefore  include  a 
percentage  of  all  products  requiring 
prior  notice  in  the  cost  estimate  in  table 
18  of  this  document. 

We  do  not  have  information  on  the 
number  of  import  entries  that  may  use 


additional  truck  time  because  of  prior 
notice  submission  times.  Therefore,  we 
will  assume  that  20  percent  of  the  2.3 
million  lines  that  entered  the  United 
States  by  ground  transportation  in  fiscal 
year  2002  (based  on  OASIS  data)  will 
pay  for  an  additional  1  hour  of  truck 
time  per  entry.  We  use  20  percent  as  the 
percentage  of  trucks  delayed  to  be 
consistent  with  our  resubmission  rate  of 
20  percent  when  the  prior  notice 
submission  timeframe  is  4  hours  before 
arrival. 


Table  18.— Cost  of  Additional  Carrier  Tme  for  Option  4 


2002  oasis  import  entry  lines  by  ground  transportation  (truck  or  train) 

Average  number  of  lines  per  entry 

Total  number  of  ground  entries  

20%  of  ground  entries  

Cost  for  1  hour  of  carrier  time  ($250  per  hour) 

Total  cost  of  truck  time  


2.300.000 

2.6 

884,615 

176.923 

$250 

$44,231,000 


Table  19  of  this  document  presents  a 
summarv  of  the  costs  associated  with 
option  4.  Also  presented  in  table  19  of 


this  document  are  the  present  values  of       using  the  OMB-recommended  discount 
the  costs  associated  with  this  option  rates  of  3  and  7  percent. 


I      Table  19.— Summary  of  Costs  for  Option  4  (4  hour  minimum  prior  notice  submission  time) 


Dollars 
(thousands) 


Leaming  costs  

Coordination  costs  

Computer  acquisition  costs  

FDA  prior  notice  system  cost  

Annual  costs  to  fill  out  prior  notice  screens 

Additional  Costs  for  BFIASS  users  

Lost  value  for  Mexican  produce  

Lost  value  for  Canadian  produce  

Lost  value  for  Central  American  produce  ... 

Lost  value  for  Mexican  seafood  

Lost  value  for  Canadian  seafood  

Lost  value  for  Central  American  seafood  ... 

Cost  for  truck  time  

Total  first  year  costs  for  Option  4 

Annual  costs  after  first  year 

Present  value  of  costs  at  7%  for  20  years  . 
Present  value  of  costs  at  3%  for  20  years  . 


$66,240 

-      $31 .095 

$7,600 

$13,000 

$187,500 

$48,462 

$16,601 

$1,929 

$1,044 

$1,864 

$30,929 

$4,180 

$44,231 

$454,675 

$348,534 

$3,791,567 

$5,288,348 
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p.  Opium  5.  Minunuiii  prior  notice 
timt'  truiTW  i>i  1  hnur  ht-low  arrival  for 
vehicles,  4  hniirs  hrjow  arrival  for  mil 
and  air.  and  8  hours  before  airival  for 
vpsse-Is:  electronic  submission  of 
information:  any  change  in  information 
requires  resubmission^  Option  5  refjuires 
that  [irmr  notio-  he  submitted  1  hour 
boforf  drn\  dl  for  articles  of  food  bein^ 
iniportt'd  b\-  \>'hif  If  and  4  hours  before 
arri\dl  for  drtl(:l^'^  nf  tnod  bt-ing 
i;n[)orted  bv  rail  or  air  modes  of 
transportation  This  option  is  a 
combination  of  the  mininiuni  prior 
notu  ^'  times  used  in  options  2.  4.  and 
8.  B\  \  drying  minimum  prior  notice 
times  by  conveyance  type,  option  5 
provides  flexibility  for  the  importers 
where  it  is  most  needed. 

Importers  whost'  articles  of  food  are 
transported  by  vehifile  from  Canada  and 
Mexico  are  most  constrained  by  facilit\ 
proximity  to  the  I'nited  States,  so  a  1- 
hour  minimum  prior  notice  time  for 
these  shipments  is  the  least  constraininy 
possible  while  still  allowing  FDA  the 
time  needed  to  re\iew  the  import 
information   Comment.s  on  shipment.^  of 
food  arriving  in  the  I'nited  States  bv 
vehicle  indicated  that  (specificallv 
Nlexican)  food  facilities  are  often  close 
to  the  L'  S,  border,  and  thus  requested 
that  FDA  require  a  minimum  prior 
notice  time  of  2  hours  rather  than  the 
proposed  12  noon  the  calendar  dav 
prior  tr)  arrival   .\  minimum  prior  noti(  e 
time  for  vehicle  traffic  of  1  hour  will  be 
even  less  constraining  on  importers  than 
the  2  hours  requested  bv  the  maiorit\'  of 
ctimments. 

Importers  whost'  shipments  of  food 
are  flown  in  from  the  Caribbean.  Centr.ii 
America,  and  Colombia,  or  importers 
whose  food  shipments  are  brought  into 
the  Cnited  States  b\  train  will  be  less 
ifinstrained  by  minimum  prior  notice 
time  than  food  shipments  arriving  bv 
vehicle,  but  more  ( (mstrained  than  food 
shipments  arrivini;  in  the  I'nited  States 
bv  vessel  Thert'fore,  for  this  option. 


inifiorters  bringing  food  into  the  United 
.States  bv  airplane  or  b\'  train  are 
required  to  give  prior  notice  a  minimum 
4  hours  before  arrival.  This  timeframe  is 
sufficient  for  e\en  shorter  flights  from 
Caribliean  countries  and  (ientral 
Ameru  an  countries  to  the  United  States. 
For  exam()le.  though  the  actual  flving 
time  of  a  direct  flight  fnmi  the  Bahamas 
to  Miami  is  onlv  2  hours,  the  airplane 
must  be  loaded,  taxied  to  the  runwav. 
(  leared  for  take-off,  and  on  arrival 
lancied.  taxied  from  the  runwav.  and 
unloaded.  A  4-hour  minimum  prior 
notu  e  time  will  therefore  seldom  be 
constraining,  A  4-hoiir  minimum  prior 
notice  time  for  flights  could  be 
constraining  for  rush  orders  of  food 
frtmi  (Canada  and  Mexico.  However, 
OASIS  fiscal  vear  2002  data  shows  that 
onh'  iibout  10.000  food  entrv  lines  were 
flown  in  from  Cianada  and  onlv  about 
20.000  lines  flown  in  from  Mt;xico   This 
is  a  \  erv  sm.dl  portion,  less  than  1 
percent,  of  total  shipments  from  fianada 
and  Mexico. 

Option  ,'')  re(|uires  that  [)rior  notice  be 
submitteil  H  hours  before  arrival  for 
articles  of  food  being  imported  bv 
vessel.  We  do  not  specificallv  address 
food  importation  bv  vessel  in  this 
option  because  this  mode  of  transport 
will  not  be  constrained  by  an  H  hour 
minimum  prior  notice  timeframe.  The 
(lists  of  this  optnm  for  vessels  will  be 
the  same  as  in  the  previous  option. 

i.i,'  ( )ne-hour  minimum  prior  notice 
time  for  food  arming  by  vehicle. 
Importers  ot  perishable  products  from 
( 'aihida  and  Mexu.o.  whose  articles  of 
tood  ,irri\,e  in  the  United  .States  by 
vehii  le.  will  have  to  submit  prior  notice 
1  hour  before  arrival.  This  short, 
minimum  submission  time  should 
eliminate  the  probability  of  having  to 
resubmit  prior  notice  for  all  but  2.5 
pen  ent  of  those  perishable  products 
imported  troiii  ( ianaila  and  Mexico. 

0,\MS  (lata  indicates  that 
appriixiiiiateU'  44  pen  ent  of  all 


imported  food  shipments  used  land 
transportation  to  arrive  in  the  United 
States  for  fiscal  year  2002.  These 
shipments  must  come  from  Canada  and 
Mexico  (or  in  some  cases  transshipped), 
as  these  are  the  countries  that  have  land 
borders  with  the  United  States.  OASIS 
data  shows  that  only  about  2  percent  of 
imported  food  shipments  arrived  in  the 
United  States  by  rail  in  2002.  and  less 
than  1  percent  of  shipments  arrived 
from  Canada  and  Mexico  by  air.  Thus, 
at  least  97  percent  of  all  imported  food 
shipments  arriving  from  Canada  and 
Mexico  used  vehicles  as  the  mode  of 
transport. 

Using  this  97  percent  estimate,  we 
calculate  the  proportion  of  the  total 
retail  value  of  highly  perishable  produce 
and  seafood  from  Canada  and  Mexico 
that  arrives  in  the  United  States  by 
\ehicle.  We  then  use  this  new  retail 
value.  97  percent  of  the  total  value,  to 
calculate  the  lost  product  value  (1  hour 
out  of  168  hours  for  produce,  1  hour  out 
of  48  hours  for  seafood)  for  the  2.5 
percent  of  highly  perishable  produce 
and  seafood  from  Canada  and  Mexico 
for  which  importers  would  have  to 
resubmit  the  prior  notice  when  the 
minimum  submission  time  is  1  hour. 
Table  20  of  this  document  shows  the 
loss  in  value  caused  by  the  cancelled 
and  resubmitted  prior  notice 
information  for  the  2.5  percent  of 
imported  Mexican  and  Canadian 
perishable  seafood  and  produce 
affected.  - 

We  also  do  not  include  the  cost  of 
truck  time  with  this  option,  because  the 
minimum  prior  notice  time  for  articles 
of  food  arriving  by  vehicle  is  only  1 
hour.  Given  current  border  wait  times 
and  manufacturing/processing  facility 
distance  from  the  U.S.  border,  it  is 
unlikely  that  articles  of  food  will  have 
to  wait  to  enter  the  United  States 
because  of  prior  notice  requirements. 


Table  20.— Loss  in  Value  Caused  by  Resubmitted  Prior  Notice  Under  Option  5  for  Shipments  Arriving  by 

Vehicle  (1-hour  minimum  notice  requirement) 


Dollars 


Peristiable  Produce: 
2001  Imported  Mexican  produce  total  retail  value 

97"'o  ot  Total  retail  value  for  Mexican  produce  

0  6%  Reduction  in  value  tor  2.5°b  of  Mexican  produce  

2001  Imported  Canadian  produce  total  retail  value    

97%  of  Total  retail  value  for  Canadian  produce  

0  6%  Reduction  in  value  for  2  5%  of  Canadian  produce   

Total  lost  value  for  produce  _ 

Penshable  Seafood 

2001  Imported  Mexican  seafood  total  retail  value  

97%  of  Total  retail  value  for  Mexican  seafood 

2.1%  Reduction  in  value  for  2.5%  of  Mexican  seafood  

2001  Imported  Canadian  seafood  total  retail  value  


$3,458,525,000 

$3,354,769,000 

$503,215 

$401,826,000 

$389,771,000 

$58,466 

$562,000 

$112,277,000 

$108,909,000 

$57,177 

$1,863,218,000 
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Table  20.— Loss  in  Value  Caused  by  Resubmitted  Prior  Notice  Under  Option  5  for  Shipments  Arriving  by 

Vehicle  (1-hour  minimum  notice  requirement)— Continued 


Dollars 


97%  of  Total  retail  value  for  Canadian  seafood 

2.1%  Reduction  in  value  for  2.5%  of  Canadian  seafood 
Total  lost  value  for  seafood  


$1,807,321,000 

$948,844 

$1,006,000 


(ii)  Four-hour  minimum  prior  notice 
time  for  food  arriving  by  rail  and  air. 
The  4 -hour  minimum  submission  time 
for  prior  notice  applies  to  articles  of 
food  imported  by  rail  and  air  modes  of 
transportation.  A  4-hour  minimum  prior 
notice  time  for  these  modes  of 
transportation  could  be  constraining  for 
products  arriving  from  the  coimtries 
bordering  the  United  States. 

Since  we  are  assuming  that  97  percent 
of  food  imported  from  Canada  and 
Mexico  arrives  by  vehicle,  we  are  left 
with  3  percent  that  is  imported  by  rail 


or  air.  We  adjust  the  total  retail  value  of 
highly  perishable  produce  and  seafood 
from  Canada  and  Mexico  to  account  for 
this  3  percent.  Table  21  of  this 
document  shows  the  lost  value  for  the 
20  percent  of  perishable  products 
arriving  by  rail  and  air  from  Canada  and 
Mexico  that  may  have  to  resubmit  prior 
notice  when  the  minimum  prior  notice 
time  is  4  hours. 

For  Central  American  countries,  it  is 
probable  that  most,  if  not  all,  of  their 
perishable  products  are  imported  to  the 
United  States  by  air.  Therefore,  for  the 


highly  perishable  produce  and  seafood 
coming  from  the  Central  American 
region,  we  assume  that  97  percent  of  the 
perishable  produce  and  seafood  from 
Central  America  is  shipped  to  the 
United  States  by  air.  We  adjust  the  total 
retail  value  of  the  perishable  products 
from  Central  America  to  reflect  that  97 
percent  of  the  total  value  that  arrives  in 
the  United  States  by  air.  Table  21  of  this 
document  shows  the  loss  of  value  for 
those  20  percent  of  air  shipments  from 
Central  America  for  which  prior  notice 
was  resubmitted  under  option  5. 


Table  2 1. -Loss  in  Value  Caused  by  Resubmitted  Prior  Notice  Under  Option  5  for  Shipments  Arriving  by  Air  and 

Rail  (4-hour  minimum  notice  requirement) 

Perishable  Produce  


2001  Imported  Mexican  produce  total  retail  value 


3%  of  Total  retail  value  for  Mexican  produce 


2.4%  Reduction  in  value  for  20%  of  Mexican  produce 


2001  Imported  Canadian  produce  total  retail  value 


3%  of  Total  retail  value  for  Canadian  produce 


2.4%  Reduction  in  value  for  20%  of  Canadian  produce 


2001  Imported  Central  American  produce  total  retail  value 


97%  of  Total  retail  value  for  Central  American  produce 


2.4%  Reduction  in  value  for  20%  of  Central  American  produce 


Total  lost  value  for  produce 


Perishable  Seafood 


2001  Imported  Mexican  seafood  total  retail  value 


3%  of  total  retail  value  for  Mexican  seafood 


S.3%  Reduction  m  value  for  20%  of  Mexican  seafood 


Dollars 


2 001  Imported  Canadian  seafood  total  retail  value 
3%  of  Total  retail  value  for  Canadian  seafood 


8.3%  Reduction  in  value  for  20%  of  Canadian  seafood 


2001  Imported  Central  American  seafood  total  retail  value 


97%  of  Total  retail  value  for  Central  Amencan  seafood 


8.3%  Reduction  in  value  for  20%  of  Central  American  seafood 


Total  lost  value  for  seafood 


53,458,525,000 


$103,756,000 


$498,000 


$401,826,000 


512,055,000 


$58,000 


$217,420,000 


$210,897,000 


51,012,000 


$1. 568.000 


5112.277,000 


S3.368.000 

$LS63. 21 8,000 


$55.897,000 


5928.000 


5251.796,000 


S244.242.000 


$4,054,000 


$5,038,000 


Table  22  of  this  document  presents  a 
summary  of  the  costs  associated  with 
option  5,  including  the  costs  of  the 


option  at  the  OMB-recommended 
discount  rates  of  3  and  7  percent. 
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Table  22.— Summar>  of  Costs  for  Option  5 

Dollars  ($  thousands) 

'  Learning  costs 

$66,240 

Coordination  costs 

$31,095 

i  C  omputer  acquisition  costs 

$7,600 

FDA  prior  nonce  system  cost 

$13,000 

Annual  costs  to  fill  out  prior  notice  screens 

$187,500 

.Additional  costs  for  BR.ASS  users 

$48,462 

Lost  value  for  produce 

52,130 

Lost  value  for  seafood 

$6,044 

Cost  for  truck  time 

$0 

:  Total  first  year  costs  for  option  5 

$362,071 

Annual  costs  after  first  vear 

$255,929 

Present  value  of  costs  at  7%  for  20  vears 

$2,810,515 

Present  value  of  costs  at  3%  for  20  vears 

$3,910,630 

e.  Option  b   Mininnnn  prior  [mticf 
tinu'tnime  of  2  hours  hftorf  nrrival  tor 
vfhicles,  4  hours  hetorp  arrival  for  rail 
and  air.  and  8  hours  before  arrn\il  tor 
vessels,  electronu  submission  of 
intormation:  anv  <  ham^f  in  intonuatui'.] 
requires  resubnii-<si()n  iinterini  final 
rulei.  Option  H  rH(]iiirt>s  that  firmr  nntii  -• 
he  submitted  _'  hmirs  ht'fnrf  arrudl  inr 
.-irtK  U's  of  fotid  bf'int;  irnpurtt'd  h\ 
\.>'hi(  l^■  and  4  himrs  bf'forf  drrudl  tor 
riftu  U's  nf  food  [u'liit;  inipdPtt't!  b\  rail  or 
dir  nil  i(ie->  nf  tran^pnrratinn 

0[)tinn  ti  rf(('iiii'-  ;hat  [iriur  notice  be 
submitted  H  hour-^  lH'for>'  arnvai  for 
drt!c:!e^  (if  food  briny  imported  bv 
vessel   \\r  di)  not  sptM  ificallv  address 
food  import  bv  \>'ns,'1  m  this  nptinn 
because  this  mod*-  nf  traiispi.rt  vv  ili  nut 
be  cnnstrdined  b\  -au  rt-hour  rninuniini 
pri'  r  niitice  tiniefraiiif,  'rh>'  i  Mst>  oi  thi^ 
iptinn  liir  vessels  will  b^'  tfu'  sain*'  as  m 
till-  previous  options. 

1,  Tivo-hour  minimum  prior  notice 
tinu'  tor  food  arrivmi;  bv  vehicle. 
Impnrters  of  pf'risfiable  products  from 
Canada  and  Mexu o   whose  articles  of 
food  arrive  in  rhe  [  iiittil  States  by 
\'ehic:le.  will  ha\t'  to  submit  prior  notice 
2  hours  before  arrival   This  short, 
minimum  submisspin  tiriu'  fr.tme 
should  piiminat>'  th>'  prnhrihilif\  nf 


ha\  iiil;  ti  i  rt'siibmit  prior  notice  for  all 
hut  "i  peri  rnl  .it  those  perishable 
[irnduc  ts  iiiifHirted  from  Canada  and 
Mt'xii  1 1 

OA.SI.S  data  indicates  that 
afiprnxiniati'h  44  percent  of  all 
iiiipnrtfd  toiul  sfiipments  used  land 
transpnrtatinn  to  arrive  m  the  Lnited 
Mate's  for  fis(  al  \far  2tn)2    These 
-hipiiu'iit-,  iiiiisi  (  nine  from  Canada  and 
Mi'XK  n  ,ni  III  snine  (  ases  transshipped), 
as  thest!  are  the  i  nuntries  that  hd\e  land 
borders  with  the  1  nited  .States  OASLS 
data  shows  th.it  nnl\  .iboiit  2  [lercenf  of 
ini(inrt.'d  Iniuj  shi[)iiu'nts  .irrived  in  the 
Ciii!''(i  St.itrs  t)\  r.iil  in  2002.  and  less 
than  1  p»Ti  lilt  lit  slufHiients  arrived 
from  (i.iii  ul.i  ,iiul  -Mi'xu  n  b\  ,iir  Thus, 
at  least  H~  )i..r(  .-iit  nf  al!  imported  food 
shipui'Mits  ,irii\  111^  from  Canada  .ind 
Mi'XH  II  usfii  \.'lin  ii's  ,is  the  mode  of 

tr.lllspnlt 

Using  this  97  p-Tc  eiit  estimate,  we 
ralrulate  the  proportion  of  the  total 
r>'t,iil  v.due  of  highlv  perishable  produce 
and  seafood  troni  C.inada  and  Mexico 
that  arri\<'s  m  the  I  nited  .States  bv 
vehicle    This  new  retail  value.  97 
percent  nt  the  t.it.il  value,  is  then  used 
to  calculate  th-'  Inst  product  value  for 
the  5  percent    it  hiyhlv  perishable 
pmdui  '■  <m(i  scitood  from  (ianada  and 


Mexico  for  w  hich  importers  would  have 
to  resubmit  the  prior  notice  when  the 
minimum  submission  time  is  2  hours. 
Table  23  of  this  document  shows  the 
loss  in  value  caused  bv  the  cancelled 
and  resubmitted  prior  notice 
information  for  the  5  percent  of 
imported  Mexican  and  Canadian 
perishable  seafood  and  produce 
affected. 

We  do  not  include  the  lost  value  for 
perishable  seafood  and  produce 
imported  from  Central  America  in  table 
23  of  this  document  since  perishable 
products  from  Central  America  are  most 
likely  flown  into  the  United  States.  We 
also  do  not  include  the  cost  of  truck 
time  with  this  option  since  the 
minimum  prior  notice  time  for  articles 
of  food  arriving  by  vehicle  is  onlv  2 
hfmrs.  Civen  current  border  wait  times 
and  manufacturing/processing  facility 
distance  from  the  U.S.  border,  it  is 
unlikelv  that  trucks  will  have  to  wait  to 
enter  the  United  States  because  of  prior 
notice  requirements.  We  expect  that 
some  delavs  will  occur,  but  that  thev 
will  be  relatively  rare  and  will  impose 
'ittle  additifmal  cost  compared  with  a  1- 
hour  minimum  prior  notice  time.  We 
therefore  do  not  include  any  additional 
truck  time  costs  for  this  option. 
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Table  23.--Loss  in  Value  Caused  by  Resubmitted  Prior  Notice  Under  Option  6  for  Shipments  Arriving 
by  Vehicle  <2  hour  minimum  notice  requirement) 


Peridiable  Produce 


2001  Irtyorted  Mexican  produce  total  retail  value 


97%  of  Total  retail  value  for  Mexican  produce 


1 .2%  Reduction  in  value  for  5%  of  Mexican  produce 


2001  Imported  Canadian  produce  total  retail  value 


97%  of  Total  retail  value  for  Canadian  produce 


1 .2%  Reduction  in  value  for  5%  of  Canadian  produce 


Total  Lost  Value  for  Produce 


Perishable  Seafood 


2001  Imported  Mexican  seafood  total  retail  value 


97%  of  Total  retail  value  for  Mexican  seafood 


4.2%  Reduction  in  value  for  5%  of  Mexican  seafood 


2001  Iityorted  Canadian  seafood  total  retail  value 


97%  of  total  retail  value  for  Canadian  seafood 


Dollars 


$3,458.525,000 


$3,354,769,000 


$2,013,000 


$401,826,000 


$389,771,000 


$234,000 


$2,247,000 


$112,277,000 


$108,909,000 


$229,000 


$1,863,218,000 


4.2%  Reduction  in  value  for  5%  of  Canadian  seafood 


[Total  Lost  Value  for  Seafood 


ii.  Four-hour  minimum  prior  notice 
time  for  food  arriving  by  rail  and  air. 
The  4 -hour  minimum  submission  time 
for  prior  notice  applies  to  articles  of 
food  imported  by  rail  and  air  modes  of 
transportation.  A  4-hoiu  minimum  prior 
notice  timeframe  for  these  modes  or 
transportation  could  be  constraining  for 
products  arriving  from  the  countries 
bordering  the  United  States. 

Since  we  are  assuming  that  97  percent 
of  food  imported  from  Canada  and 
Mexico  arrives  by  vehicle,  we  are  left 
with  3  percent  that  is  imported  by  rail 


51,807,321,000 


$3,795,000 


$4,024,000 


or  air.  We  adjust  the  total  retail  value  of 
highly  perishable  produce  and  seafood 
from  Canada  and  Mexico  to  account  for 
this  3  percent.  Table  24  of  this 
document  shows  the  lost  value  for  the 
20  percent  of  perishable  products 
arriving  by  rail  and  £iir  from  Canada  and 
Mexico  that  may  have  to  resubmit  prior 
notice  when  the  minimum  prior  notice 
timeframe  is  4  hours. 

For  Central  American  countries,  it  is 
probable  that  most,  if  not  all,  of  their 
perishable  products  are  imported  to  the 
United  States  by  air.  Therefore,  for  the 


highly  perishable  produce  and  seafood 
coming  from  the  Central  American 
region,  we  assume  that  97  percent  of  the 
perishable  produce  and  seafood  from 
Central  America  is  shipped  to  the 
United  States  by  air.  We  adjust  the  total 
retail  value  of  the  perishable  products 
from  Central  America  to  reflect  that  97 
percent  of  the  total  value  that  arrives  in 
the  United  States  by  air.  Table  24  of  this 
document  shows  the  loss  of  value  for 
those  20  percent  of  air  shipments  from 
Central  America  for  which  prior  notice 
was  resubmitted  under  option  6. 


c«<l< 


>I    D< 


ic»oi./Vnl    Rft    Mn    iQ7/FriHav    Drtnhpr  1(1.  200.1 /Rules  and  Reeulations 


59047 


59046 


Federal  Register/ Vol.  68.  No.   197 /Friday,  October  10,  2003 /Rules  and  Regulations 


2001  Imponed  Mexican  prcxluce  total  reui 


3%  of  Total  retail  vahie  for  Mexican  produce 


1  jMc  -4  --1  I  ss  in  'v  jIuc  '  .i'.isci!  b\  RL-siibniiric-v!  Pno;  \o:plc  I  ndcr  Option  6  lor  Shipments  .-l.iTiv  ing  b\  .>\ir  and 
Ra:l  (4  lour  n,inimuni  notice  reijuiremcnt) 


Pcn'hahic  Pr.H'iii.e 


2.4%  Reduction  in  value  for  20%  of  Mexican  produce 


2001  Imported  Canadian  produce  total  retai 


3%  of  Total  read  saluc  lo:  Tanadian  produLt 


't  I  .H,.i,!;.in  produce 


2.4°..  Reduction  in  \ahir  u<t 

2001  Imported  Central  Amen, an  produce  total  retail  value 


97%  of  Total  retail  value  for  C  cr.tral  Amencan  produce 


2.4%  Reduction  in  value  for  20°  o  of  Central  Amencan  produce 


Total  L^st  Value  for  Produce 


2001  Imported  Mexican  seafood  total  retail  value 


3%  01  Total  re-^il  value  for  Mexican  seafood 


Perish  ibk-  ^eJr^cvl 


8.3%  Reduction  in  value  for  20%  of  Mexican  seafood 


2001  Imported  Canadian  seafood  total  retail  value 


3%  of  Total  retail  value  for  Canadian  seafood 


8.3%  Reduction  in  value  for  20%  of  Canadian  seafood 


2001  Imported  Central  American  seafood  total  retail  value 


'%  of  Total  retail  value  for  Central  American  seafood 


i.3%  Reduction  in  value  for  20^'o  of  Central  .American  seafood 


Fotal  Lost  Value  for  Seafood 


Dollars 


S3,458 


,525,0001 


JK)3J56,(-X)0l 

$498.0001 

S401.826.00o! 

512,055 


■2^ 


158^ 

S2I7.420.OOOJ 


S210,SQ7.0O(J 


jLomxioj 

$1,568,000 


$112.2  ■'7.000 


$3368.0001 


$56,000 


S1,86.V2 18.000 


S.'^5.897;00'J( 


S92S.00M 

S25 1,796.0001 
$244.242,00<ji 


$4,054,001: 


$5,038,001 


Tdblf  2.5  of  this  document  prcsHnt-i  a 
^unirridr\-  of  the  costs  associated  w\{h 
option  h,  int  hidinu  tho  i  osts  ot  th>' 


nption  .it  thf  ( ).MH-rt'<  iininiciuit'd 
(ii>(  ount  i\itt'>  ol  .)  and  7  percent. 


Table  25. --Summary  of  Costs  for  Option  6- 

Interim  Final  Rule 

Dollars  (thousands)            1 

Leaming  costs 

$66,240 

Coordination  costs 

$31,095 

Computer  acquisition  costs 

$7,600 

FD.A  prior  notice  system  cost 

$13,000 

Annual  costs  to  fill  out  prior  notice  screens 

5187,500 

Additional  costs  for  BR.^SS  users 

$48,462 

Lost  value  tor  produce 

$3,815 

Lost  value  for  seafood 

$9,062 

Cost  tor  truck  time 

$0 

Total  first  year  costs  for  Option  6 

$366,744 

Annual  costs  after  first  vear 

$260,633 

Present  value  of  costs  at  T^-o  for  20  years 

$2,860,342 

Present  value  of  costs  at  3°o  for  20  years 

$3,980,603 

f.  Option  ~-  Prior  notice  required  4 
hours  before  arrival,  electronic 
submission  of  information:  allow 
changes  to  the  prior  notice  submission 
up  to  1  hour  before  arrival  We  now  take 
the  estimates  in  option  4  and  adjust 
them  to  account  for  the  effects  of 
allowing  changes  to  the  prior  notice 
submission  without  requiring 


resubmission   Although  the  original 
submission  time  of  4  hours  before 
arrival  is  relativelv  short,  allowing 
changes  ttj  the  original  submission,  in 
the  form  of  electronic  amendments  and 
updates,  would  improve  the  flow  of 
import  traffic  bv  reducing  the  notice 
resubmission  rate.  The  smaller 
resubmission  rate  would  reduce  the  loss 


of  value  for  perishable  foods  that  might 
otherwise  have  to  wait  extra  time  before 
crossing  the  U.S.  border. 

Prior  notice  requires  that  certain 
information  about  each  imported  food 
product  be  relayed  to  FDA  before 
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arrival.  A  more  flexible  entry  screen  that 
allows  for  updates  and  amendments  to 
some  notice  information  would  reduce 
the  likelihood  that  the  original  notice 
would  have  to  be  resubmitted  by 
importers,  thus  lessening  the  time 
burden,  and  therefore  the  costs  of  prior 
notice.  Even  a  1  hour  amendment  and 
updates  to  prior  notice  would  provide 
some  flexibility  for  importers  in 
industries  where  certain  information, 
such  as  the  type  of  the  product  being 
imported  and  the  quantity  of  the  article 
to  be  imported,  may  change  or  is  not 
knowrii  until  just  before  shipping. 

It  is  also  important  to  note  here  that 
we  assume  that  the  1  hour  time  FDA  has 
estimated  that  it  takes  to  fill  out  each 
prior  notice  is  sufficient  for  this  option, 
even  with  the  opportxmity  of  amending 
prior  notice  information.  This  time  is 
sufficient  because  amending  or  updating 
a  particular  item  in  the  prior  notice 


submission  should  only  take  a  few 
seconds  to  a  few  minutes  in  time. 

If  prior  notice  can  be  amended  and 
updated,  fewer  resubmissions  would 
occur.  For  this  option,  then,  with 
amendment  and  updates,  we  will 
assume  that  the  number  of  prior  notice 
resubmissions  necessitated  by  changes 
in  information  on  the  notice  would  be 
reduced  from  20  percent  {as  in  option  4) 
to  2.5  percent.  FDA  believes  that  the 
resubmission  rate  for  a  4-hour  prior 
notice  time  with  1-hour  amendment 
will  result  in  about  the  same 
resubmission  rate  as  option  2  (a  straight, 
1  hour  before  arrival,  prior  notice 
timeframe).  FDA  believes  these  two 
timeframes  will  cause  about  the  same 
resubmission  rate,  because  both  arrival 
timeframes  are  relatively  short  and  both 
are  within  the  timeframe  of  4  hours  that 
was  suggested  by  Canadian  and 
Mexican  perishable  products  importers. 


Compared  with  option  4  (4  hours 
prior  notice  with  no  amendments  or 
updates),  option  7  would  save  4  hours 
wait  time  per  prior  notice  submission 
that  can  be  amended  or  updated.  Prior 
notice  submissions  that  cannot  be 
amended  or  updated,  however,  would 
lead  to  waits  of  4  hours.  Those  2.5 
percent  of  shipments  for  which  prior 
notice  cannot  be  amended  or  updated 
would  wait  an  extra  4  hours  before 
being  able  to  cross  the  border.  This  wait 
translates  into  2.4  percent  of  the 
perishable  produce  life  span  (4  hours 
out  of  168  hours)  and  8.3  percent  of  the 
perishable  seafood  life  span  {4  hours  out 
of  48  hours).  Table  26  of  this  document 
shows  the  costs  of  submitting  prior 
notice  for  a  4-hour  minimum  time 
before  arrival,  with  a  1-hour  timeframe 
before  arrival  for  submitting  amendment 
and  updates,  for  Canadian,  Mexican, 
and  Central  American  perishable 
produce  emd  seafood. 


I 


2001  Imported  Mexican  produce  total  retail  value 


2.4%  Reduction  in  value  for  2.5%  of  Mexican  produce 


2001  Inported  Canadian  produce  total  retail  value 


2.4%  Reduction  in  value  for  2.5%  of  Canadian  produce 


2001  Inyorted  Central  American  produce  total  retail  value 


2.4%  Reduction  in  value  for  2.5%  of  Central  American  produce 


Table  26.-Loss  in  Value  Caused  by  Resubmitted  Prior  Notice  Under  Option  7 


Perishable  Produce 


Total  Lost  Value  for  Produce 


Perishable  Seafood 


2001  Imported  Mexican  seafood  total  retail  value 


8.3%  Reduction  in  value  for  2.5%  of  Mexican  seafood 


2001  Imported  Canadian  seafood  total  retail  value 


8.3%  Reduction  in  value  for  2.5%  of  Canadian  seafood 


2001  Imported  Central  American  seafood  total  retail  value 


8.3%  Reduction  in  value  for  2.5%  of  Central  American  seafood 


Total  Lost  Value  for  Seafood 


Dollars 


$3,458,525,000 


$2,075,115 


$401,826,000 


$241,096 


$217,420,000 


$130,452 


$2,446,000 


$112,277,406 


$232,976 


$1,863,217,894 


$3,866,177 


$251,796,496 


$522,478 


$4,621,000 


I 

Table  27  of  this  document  compares        final  rule  if  amendments  and  updates  to      opposed  to  the  no-amendment  4-hour 
the  reduction  in  the  costs  of  this  interim     prior  notice  are  allowed  (option  7).  as  option  4. 


17 ]^__I     D. 
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Table  2 7. -Comparison  of  Option  4  With  Option  7-Lost  V 

alue  for  Perishables 

Perishable  Mexican  Produce  Value  Loss 

Option  4—4  hour  miiumum  notice 

516,601,000 

Option  7-4  hour  notice  with  changes 

$2,075,000 

Savings  with  amendment  and  update 

SI  4,526,0001 

— • i 

Penshable  Canadian  Produce  Value  Loss                                                     | 

Option  4 — I  hour  minimum  notice 

SI. 929,000 

Option  7-4  hour  notice  with  changes 

$241,000 

Savings  with  amendment  and  update 

$1,688,000 

Penshable  Central  Aiiiern.an  Produce  Value 

,oss 

Option  4—4  hour  minimum  notice 

$  1 ,044,000 

Option  7 — \  hour  notice  with  changes 

$130,000 

Savings  v.]xh  amendment  and  update 

S9 14.000 

Perishable  Mexican  Seafood  Value  Loss 

Option  4--4  hour  nunimum  notice 

$1,864,000 

Option  7--4  hour  notice  with  changes 

$233,000 

Savings  with  ainendnient  and  update 

SI. 63 1,000 

Penshable  Canadian  Seaiood  \  alue  Loss 

* 

Option  4—4  hour  nunimum  notice 

$30,929,000 

Option  7—4  hour  notice  with  changes 

S3.866.000i 

Savings  with  amendment  and  update 

S2  7,063. ooq 

i 

Perishable  Central  American  Seafood  Value  Loss 

)ption  4 — 1  hour  minimum  notice                                                                        ! 

$4,180,000 

Option  "—4  hour  notice  \vith  changes 

$522,000 

jSavings  with  amendment  and  update 

$3,658,000 

Aithciugh  submitters  can  amend  prior 
notice  information  with  this  option,  we 
assume  that  those  2.5  percent  of  prior 
notice  submissions  that  cannot  use  the 
amendment,  but  instead  ha\e  to  wait  an 
additional  4  hours  to  cross  the  border 
would  incur  at  least  some  truck  costs  as 
a  result  of  this  wait  time  Therefore,  \\■^' 


will  as.sunie  that  2,.t  percent  of  the  2.3 
million  lines  that  entered  the  United 
.Statt's  bv  ground  transportation  in  fiscal 
vear  2002  (based  on  OASIS  data)  would 
p. IV  for  an  additional  4  hours  of  truck, 
time  fier  line   We  use  2.5  percent  as  the 
per(  entage  of  true  ks  delayed  to  be 
(  onsistent  with  our  resubmission  rate  of 


2.5  percent  when  the  prior  notice 
submission  timeframe  is  4  hours  before 
arrival  with  a  1-hour  amendment 
option.  Table  28  of  this  document 
shows  the  costs  of  truck  time  associated 
with  those  prior  notices  that  cannot  be 
amended. 


Table  28.— Cost  of  Additional  Carrier  Time  for  Option  7 


2002  OASIS  import  entry  lines  by  groLind  transportation  (truck  or  train) 

Average  number  of  lines  per  entry  

Total  number  of  ground  entnes  

2.5%  of  ground  entnes 

Cost  for  4  hours  of  earner  time  ($250  per  hour)  

Total  cost  of  truck  time  


2,300,000 

2.6 

884,615 

22.115 

$1,000 

$22,115,000 


Table  29  of  this  document  prf>sents  a 
summarv'  of  the  costs  associated  with 
option  7  Also  presented  in  table  29  of 


thi 


ument  are  the  present  values  of 


the  ( (ists  cissociattHl  with  this  option 


using  the  OMB-recommended  discount 
rates  of  3  and  7  percent. 
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Table  29.--Sununary  of  Costs  for  Option  7  (4  hour  minimum  submission  time.  1  hour 

amendment) 


Learning  costs 


Coordination  costs 


Corrgjuter  acquisition  costs 


FDA  prior  notice  system  cost 


Annual  costs  to  fill  out  prior  notice  screens 


Additional  costs  for  BRASS  users 


Lost  value  for  Mexican  produce 


Lost  value  for  Canadian  produce 


Lost  value  for  Central  American  produce 


Lost  value  for  Mexican  seafood 


Lost  value  for  Canadian  seafood 


Lost  value  for  Central  American  seafood 


Cost  for  truck  time 


Dollars  (thousands) 


$66,420 


$31,095 


Total  first  year  costs  for  Option  7 


Annual  costs  after  first  year 


Present  value  of  costs  at  7%  for  20  years 


Present  value  of  costs  at  3%  for  20  years 


$7,600 


sis.ooa 


SI  87.500 


$48,462 


$2,075 


$241 


$130 


$233 


$3,866 


$522 

_$22,215 
$383,079 


$276,938 


$3,033.0' 


S4.223.1Sli 


g.  Option  8:  Minimum  prior  notice 
timeframe  of  8  hours  before  arrival; 
electronic  submission  of  information; 
any  change  in  information  requires 
resubmission  (statutory  default  option). 
Option  8  is  to  issue  an  interim  final  rule 
that  incorporates  the  default  minimum 
timeframe  for  prior  notices  as  provided 
in  the  Bioterrorism  Act.  Pre-proposal 
information  and  comments  on  the 
proposed  rule  indicated  that  Canadian 
and  Mexican  produce  growers  and 
seafood  processors  are  concerned  that 
the  longer  the  minimum  time  required 
for  the  prior  notice,  the  less  fresh  their 
products  will  be  when  they  reach  U.S. 
customers.  Less-than-optimal  fresh  (i.e., 
lower  quality)  products  would  result  in 
a  lower  price  paid  for  the  imported 
produce  or  seafood  shipments,  or 
possibly  even  the  loss  of  a  customer's 
business  to  a  domestic  producer. 

For  importers  of  perishable  products 
such  as  seafood  and  produce,  the  8-hour 
minimum  time  for  prior  notice  is 
expected  to  change  business  practices. 
How  much  importer,  produce  grower, 
and  seafood  processor  business 
practices  will  be  affected  by  prior  notice 
requirements  will  depend  on  how  early 
the  orders  are  received  compared  with 


how  early  prior  notice  must  he 
submitted.  Also,  as  the  prior  notice 
submission  time  increases,  the  location 
of  the  exporter  in  relation  to  the  U.S. 
border  becomes  a  more  important  factor 
in  determining  whether  changes  in 
business  practices  are  needed. 

If  the  prior  notice  time  for  submission 
is  8  hours  instead  of  4  hours,  the 
probability  of  having  to  resubmit  prior 
notice  information  will  be  greater.  Now, 
instead  of  20  percent  of  the  importers  of 
perishable  products  from  Canada, 
Mexico,  and  Central  America  having  to 
resubmit  their  notices,  we  will  assume 
that  the  8-hour  submission  timetable 
means  that  30  percent  will  have  to 
resubmit  their  notices. 

As  explained  in  option  2,  we  based 
the  resubmission  rate  percentages  for 
perishable  products  coming  from 
Canada  and  Mexico  on  comments  FDA 
received  indicating  that  40  to  100 
percent  of  the  products  from  these  two 
countries  are  shipped  from  locations  no 
more  than  4  hours  from  the  border.  For 
shorter  prior  notice  timeframes,  starting 
with  the  4-hour  option  and  moving 
downward  in  minimum  prior  notice 
time,  we  halved  the  resubmission  rate 
because  every  hour  decrease  in  required 


prior  notice  submission  time  will 
eliminate  a  significant  number  of  prior 
notice  resubmissions  for  those  facilities 
close  to  the  border.  For  options  with 
longer  timeframes,  however,  instead  of 
doubling  the  resubmission  rate,  we 
begin  to  add  an  additional  10  percent 
resubmission  rate  for  each  additional  4 
hours  of  required  prior  notice  minimum 
submission  time.  We  do  this  because, 
aside  from  perishable  products  and  rush 
orders,  most  foods  are  ordered  in 
advance  of  shipping  and  the  quantities 
of  such  foods  are  easily  identifiable: 
these  are  orders  that  will  not  change  and 
thus  will  not  require  resubmission  of 
prior  notice. 

Carriers  of  products  requiring  prior 
notice  may  not  be  able  to  cross  the 
border  for  8  hours  or  longer,  instead  of 
4  hours.  This  time  for  prior  notice 
represents  4.8  percent  of  the  produce 
life  span  (8  hours  out  of  168  hours)  and 
16.7  percent  of  the  seafood  life  span  (8 
hours  out  of  48  hours).  Table  30  of  this 
document  shows  the  loss  in  value 
caused  by  the  resubmitted  prior  notice 
information  for  the  30  percent  of 
imported  Mexican,  Canadian,  and 
Central  American  perishable  seafood 
and  produce  affected. 
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Table  30.--LobS  in  \  alue  (dused  hy  Resubiruned  Prior  Notice  Under  Option  8 


_^ Pcn.sbable  I'ruduce 

!001  Imporled  Vlexican  produce  total  retail  val\ie 


4  8%  Reduction  in  value  tor  30° p  of  Mexican  produce 
2001  Imported  Canadian  produce  total  retail  value 


4.8%  Reduction  m  value  tor  30%  of  Canadian  produce 


2001  Imported  Central  .American  prc^duce  total  retail  value 


4.8%  Reduction  in  value  for  jQPo  of  Central  .American  produce 
Total  Lost  Value  of  Produce 


Perishable  Seafood 


2001  Imported  Mexican  seafood  total  retail  value 


16.  .°Q  Reduction  in  \alue  for  30%  of  .Mexican  seafood 
pool  Imponcd  Canadian  scafoo<i  total  retail  value 


16.7'*o  Reduction  in  salue  foi  30°o  of  Canadian  seafood 


-001  Imported  Ce.itral  American  seafood  total  retail  value 


16.7%  Reduction  m  value  for  30%  of  Central  American  seafood 
fTotal  Lost  Value  for  Seafood 


Dollars 


S3.458,525,000 


$49,802,760 


$401,826,000 


$5,786,294 


$217,420,000 


S3  130,848 
$58,720,000 


$112,277,406 


$5,625,098 


$1,863,217,894 


$93,347,216 


S25 1.796.4961 


$12,615,004 


SI  11.587.000 


For  this  8-hour  prior  notice 
submission  timefranuv  we  mrludf- 
holding  time  costs  paid  to  carriers  of 
products  to  be  imported   We  dfki  in  this 
cost  in  response  to  comments  indicating 
that  for  longer  submission  timeframes 
and  for  produc:ts  located  less  than  8 
hours  from  the  L'  S   border,  it  is  quite 
possible  that  the  earner  wmild  have  to 


be  paid  for  additional  waiting  time  over 
what  had  been  established  under  tht' 
(  urrent  business  prac:ti(:es. 

V\'e  do  not  have  inft)rmation  on  the 
number  of  import  entries  that  mav  use 
additional  truck  time  because  of  prior 
noti(,e  submission  timeframes.  We  will 
assume  that  ,U)  [K^rcent  of  the  2  3 
million  lines  that  entered  the  United 
.States  hy  ground  transportation  in  fiscal 


vear  2002  (based  on  OASIS  data)  would 
pay  for  an  additional  2  hours  of  truck 
time  per  entry.  We  use  30  percent  as  the 
percentage  of  trucks  delayed  to  be 
consistent  with  our  resubmission  rate  of 
30  percent  when  the  prior  notice 
submission  timeframe  is  8  hours  before 
arrival.  These  costs  are  summarized  in 
table  31  of  this  document. 


Table  31  ,-Cost  of  Additional  Carrier  Time  for  Option  8 

2001  OASIS  import  entry  lines  by  ground  transportation  (truck  or  tram) 

2.300,000 

Average  number  of  lines  per  enn-> 

2.6 

Total  number  of  t;round  entries 

884,615 

30°o  of  ground  entries 

265,385 

Cost  foi  2  houis  of  carrier  time  ($250  per  hour) 

$500 

Total  cost  of  truck  time 

$132,692,500 

Table  32  of  this  document  presents  a        this  document  are  the  present  values  of       using  the  OMB-recommended  discount 
summary  of  the  costs  associated  with  the  costs  associated  with  this  option  rates  of  3  and  7  percent. 

option  8.  Also  presented  in  table  52  of 
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Table  32. --Summary  of  Costs  for  Option  8 
(8-hour  ininimum  prior  notice  submission  time) 


Dollars  (thousands) 

Learning  costs 

$66,420 

Coordination  costs 

$31,095 

Computer  acquisition  costs 

$7,600 

FDA  prior  notice  system  cost 

$13,000 

Annual  costs  to  fill  out  prior  notice  screens 

$187,500 

Additional  costs  for  BRASS  users 

$48,462 

Lost  value  for  Mexican  produce 

$49,803 

Lost  value  for  Canadian  produce 

$5,786 

Lost  value  for  Central  American  produce 

$3,131 

Lost  value  for  Mexican  seafood 

$5,625 

Lost  value  for  Canadian  seafood 

$93,347 

Lost  value  for  Central  American  seafood 

$12,615 

Cost  for  truck  time 

SI  32.69? 

Total  first  year  costs  for  Option  8 

S656,897 

Annual  costs  after  first  year 

S550.756 

Present  value  of  costs  at  7%  for  20  years 

$5,933,909 

Present  value  of  costs  at  3%  for  20  years 

$8,296,901 

h.  Option  9:  Prior  notice  required  8 
hours  before  arrival;  electronic 
submission  of  information;  allow 
changes  io  the  prior  notice  submission 
up  to  1  hour  before  arrival.  We  now  take 
the  estimates  in  option  8  and  adjust 
them  to  account  for  the  effects  of 
allowing  changes  to  the  prior  notice 
submission.  With  an  original 
submission  time  of  8  hours  before 
arrival,  it  is  likely  that  allowing  changes 
to  the  original  submission,  in  the  form 
of  electronic  amendments  and  updates, 
would  improve  the  flow  of  import 
traffic — especially  since  comments 
indicated  that  between  40  and  100 
percent  of  products  coming  from 
Canada  and  Mexico  are  within  4  hours 
of  a  U.S.  border.  Regardless  of  when  the 
order  is  placed,  if  the  exporting  facility 
of  the  product  is  located  less  than  8 
hours  from  a  U.S.  border,  allowing 
amendments  and  updates  to  prior  notice 
would  reduce  the  notice  resubmission 
rate,  and  also  reduce  the  loss  of  value 
for  perishable  foods  that  might 


otherwise  have  to  wait  extra  time  before 
crossing  the  U.S.  border. 

Again,  we  note  with  this  option,  we 
assume  that  the  FDA  1-hour  time 
estimate  for  filling  out  each  prior  notice 
is  sufficient,  eyen  with  the  option  of 
amending  prior  notice  information.  This 
time  is  sufficient  because  amending  or 
updating  a  particular  item  in  the  prior 
notice  submission  should  only  take  a 
few  seconds  to  a  few  minutes  in  time. 

For  this  option,  with  amendment  and 
updates,  we  will  assume  that  the 
number  of  prior  notice  resubmissions 
necessitated  by  changes  in  information 
on  the  notice  will  be  reduced  from  30 
to  5  percent.  Although  the  amendment 
will  eliminate  the  need  for  notice 
resubmission  for  many  entries,  the 
uncertainty  associated  with  some 
shipment  information  increases  as  the 
prior  notice  minimum  submission 
timeframe  increases.  Thus,  for  an  8-hour 
original  submission  time  frame,  it  is 
unlikely  that  the  allowance  of  an 
amendment  will  reduce  the  prior  notice 


resubmission  rate  to  2.5  percent  as 
presented  in  option  7  Instead,  we 
assume  that  an  8-hour  prior  notice 
submission  timeframe  with  a  1-hour 
amendment  will  reduce  the  prior  notice 
resubmission  rate  to  5  percent. 

Option  9  saves  8  hours  of  wait  time 
per  entr\'  for  prior  notices  that  can  be 
amended  or  updated.  The  5  percent  of 
imports  for  which  the  prior  notice 
cannot  be  amended,  however,  will  end 
up  waiting  at  the  border  or  at  the 
manufacturing/processing  facility  an 
additional  8  hours  before  arriving  in  the 
United  States,  which  is  4.8  percent  of 
the  perishable  produce  life  span  {8 
hours  out  of  168  hours)  and  16.7  percent 
of  the  perishable  seafood  life  span  (8 
hours  out  of  48  hours).  Table  33  of  this 
document  shows  the  costs  of  submitting 
prior  notice  for  an  8-hour  minimum 
time,  with  a  1-hour  amendment  and 
updates,  for  Canadian,  Mexican,  and 
Central  American  perishable  produce 
and  seafood. 
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Table  33. --Loss  in  V^alue  Caused  by  Resubmitted  Prior  Notice  Under  Option  8 
Penshable  Produce 


2iX)l  Imported  Mexican  Produce  total  retail  value 


4.8%  Reduction  in  value  for  3%  of  Mexican  produce 


2'X)1  Imported  Canadian  produce  total  retail  value 


4,8°  0  Reduction  in  value  for  5%  of  Canadian  produce 


Dollars 


2001  Imported  Central  American  produce  total  retail  value 


4  8%  Reduction  in  value  for  5%  of  Central  American  groduce 


Lost  Value  for  Produce 


2001  Imported  Mexican  seafood  total  retail  value 


Penshable  Seafood 


16,7%  Reduction  in  value  for  5%  of  Mexican  seatbod 


2001  Imported  Canadian  seafood  total  retail  value 
16.7%  Reduction  in  value  for  S'^o  of  Canadian  seafood 


2001  Imported  Central  .Amencan  seafood  total  retail  value 

ii  ^  -70.'    r>,j,.,*. ._  ..-1-..-  r en.    -  r /^  _._,..- 1    L 


16.7%  Reduction  ;n  value  for  .''%  of  Central  American  seafood 


Total  Lost  Value  for  Seafood 


53,458,525.000 


$8,300,460 


S401. 826.000 


$964,382 


$217,420.0 


$521,808 


$9,786,000 


$112,277,406 


$937,516 


$1,863,217,894 


$15,557,869 


$251,796,496 


$2,102,501 


$18,599,000 


Table  ,34  of  this  document  comparf>s         to  prinr  nntjcc  is  .illowed  (option  9)  as 
the  n-duction  in  the  (o.st.s  of  this  mterni!        ippwstHJ  to  ihe  no-riiiiendnient  option  8, 

final  rule-  if  tin  ■dm''iulri!i'Fit  .md  iipdatt^ 
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Table  34.-Comparison  of  Option  8  With  Option  9-Lost  Value  for  Perishables 


Perishable  Mexican  Produce  Value  Loss 


Option  8—8  hour  minimum  notice 


Option  9—8  hour  notice  with  changes 


Savings  with  amendment  and  update 


Option  8-8  hour  minunum  notice 


Option  9-8  hour  notice  with  changes 


Savings  with  amendment  and  update 


Option  8—8  hour  minimum  notice 


Option  9-8  hour  notice  with  changes 


Savings  with  amendment  and  iqxiate 


Perishable  Canadian  Produce  Value  Loss 


Perishable  Central  American  Produce  Vahie  Loss 


Perishable  Mexican  Seafood  Value  Loss 


Option  8—8  hour  minimum  notice 


Option  9-8  hour  notice  with  changes 


Savings  with  amendment  and  update 


Perishable  Canadian  Seafood  Value  Loss 


Option  8—8  hour  minimum  notice 


Option  9-8  hour  notice  with  changes 


Savings  with  amendment  and  update 


Perishable  Central  American  Seafood  Value  Loss 


Option  8—8  hour  minimum  notice 


Option  9-8  hour  notice  with  changes 


Savings  with  amendment  and  update 


$41,502,000 


$8,300,000 


$33,202,000 


$4,822,0 


$964,000 


$3,858,00^^- 


$3,131,000 


$522,000 


$2,609,000 


$4,688,000 


$938,000 


$3,750,000 


$77,789,000 


$15,558,000 


$62,231,000 


$12,615,000 


$2,103,000 


$10,512,000 


Although  submitters  can  amend  prior 
notice  information  with  this  option,  we 
assume  that  those  5  percent  of  entries 
that  carmot  use  the  amendment,  but 
instead  have  to  wait  an  additional  8 
hours  before  arriving  in  the  United 
States  would  inciu-  at  least  some  truck 
costs  as  a  result  of  this  wait  time.  We 


will  therefore  assume  that  5  percent  of 
the  2.3  million  lines  that  entered  the 
United  States  by  ground  transportation 
in  fiscal  year  2002  (based  on  OASIS 
data)  would  pay  for  an  additional  8 
hours  of  truck  time  per  prior  notice 
submission.  We  use  5  percent  as  the 
percentage  of  trucks  delayed  to  be 


consistent  with  our  resubmission  rate  of 
5  percent  when  the  prior  notice 
submission  timeframe  is  8  hours  before 
arrival  vith  a  1-hoiu  amendment 
option.  Table  35  shows  the  costs  of 
truck  time  associated  with  those  prior 
notices  that  ceinnot  be  amended. 


2002  OASIS  import  entry  lines  by  ground  transportation  (truck  or  train) 


Average  number  of  Unes  per  entry 


Table  3 5. -Cost  of  Additional  Carrier  Time  for  Option  9 


Total  number  of  ground  entries 


5%  of  ground  entries 


Cost  for  8  hours  of  carrier  time  ($250  per  hour) 


Total  cost  of  truck  time 


,300,000 


2.6 


884,615 


44,231 


$2,000 


$88,462,000 


Table  36  of  this  document  presents  a 
sununary  of  the  costs  associated  with 
option  9.  Also  presented  in  table  36  of 


this  document  are  the  present  values  of 
the  costs  associated  with  this  option 


using  the  0MB -recommended  discount 
rates  of  3  and  7  percent. 


Federal  Register /Vol.  68,  No.  197 /Friday,  October  10,  2003 /Rules  and  Regulations  59055 


59054 


Federal  Register    Vol    HH,  Nci    iqj/Fridav.  October  10,  2003/Rules  and  Regulations 


Table  36  --Summary  of  Costs  for  Option  9 


(s-hoiir  pntir  uowcc  mmimum  submission  time,  1-hoi 

I  amendment) 

Dollars  (thousands) 

Learning  costs 

566,420 

Coordination  costs 

,                              S3 1.095 

Computer  acquisition  costs 

j                                  $7,600 

!FDA  pnor  notice  system  cost 

1                             $13,000 

.Armual  costs  to  fill  out  pnor  notice  screens 

SI  87,500 

|Additional  costs  for  BRASS  users 

$48,462 

Lost  value  for  Mexican  produce 

$8,300 

Lost  value  for  Canadian  produce 

$964 

Lost  value  for  Central  AnK-rican  produce 

$522 

lost  \a)ue  for  Mexican  seafood 

$938 

Lost  \alue  for  Canadian  seafood 

SI  5,558 

i-ost  value  for  Central  American  seafood 

S2.103 

Cost  for  truck  time 

$88,462 

Total  first  year  costs  for  Option  9 

$470,744 

Annual  costs  after  first  year 

$364,603 

present  value  of  costs  at  7%  for  20  years 

$3,961,802 

jPreseni  value  of  costs  at  3%  for  20  years 

$5,527,415 

i.  Option  10  PriDF  nntirf--  n'l  f^ivfd  t)v 
12  noon  of  the  cah'ndiir  dav  hrUtrv 
arrival:  elt'ctronic  submission  ol 
infnrniacion:  unv  change  in  infcrnuitmn 
reqiiirr's  resubmission.  This  option 
requires  that  prior  notice  he  suhmitted 
no  later  than  12  noon  of  the  cdlendar 
day  hefore  the  expected  da\'  of  drri\dl 
Under  this  option.  prir)r  notice 
suhmitters  will  hd\e  to  let  FDA  know  ( 
the  incfiming  food  shipment  at  least  l. 
hours  before  the  shipment  reaches  the 
US.  port  of  arrival  This  option  would 
likely  cause  a  change  in  importer 
business  practices  and  the  business 
practices  of  their  clients  in  much  the 
same  wav  as  option  8.  but  the  potentia 
loss  of  product  value  is  higher  because 
the  minimum  prior  notice  time  has 
increased. 


.\gain,  how  business  practices  would 
be  affei  ted  b\-  [irior  notice  requirements 
depends  on  hcnv  earlv  the  in\oice 
orders  are  received,  when  the  truck  is 
lofided.  and  when  prior  notice  is 
siihiintted 

.\s  betore.  we  assume  that  as  the 
riunimuin  notice  time  increases,  the 
likelihood  of  a  rt-submission  also 
t       iiK Teases   Instead  of  .U)  perc;ent  of  the 
importers  of  perishable  products  from 
Canada  and  Mexico  having  to  cancel 
their  original  prior  notices  and 
resubmit,  we  will  assume  that  the  12- 
hoiir  submission  timetable  means  that 
40  [)ercent  will  have  to  cancel  and 
resubmit  their  notices. 

vVe  increase  the  [)ercentage  of 
resubmission  this  time  bv  10  percent 
because  as  the  [)rior  notice  time  frame 


increases  relative  to  the  time  of  arrival, 
it  becomes  more  likelv  that  the  prior 
notice  information  will  change  after  the 
notice  is  submitted  to  FDA.  thus 
requiring  resubmission  of  the  notice. 
The  transporters  of  products  with 
resubmitted  prior  notices  may  then  have 
to  wait  as  long  as  12  hours,  which 
affects  7.1  percent  of  the  produce  life 
span  (12  hours  out  of  168  hours)  and  25 
percent  of  the  seafood  life  span  (12 
hours  out  of  48  hours). 

Table  37  of  this  document  shows  the 
loss  in  value  caused  by  the  resubmitted 
prior  notice  information  for  the  40 
percent  of  imported  Mexican,  Canadian, 
and  Central  American  perishable 
seafood  and  produce  that  might  be 
affected. 
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Table  37.-Loss  in  Value  Caused  by  ResubmiOed  Pnor  Notice  Under  Option  10 


Perishable  Produce 


2001  Imported  Mexican  produce  total  retail  value 


7.1%  Reduction  in  value  for  40%  of  Mexican  produce 


2001  Imported  Canadian  produce  total  retail  value 


7.1%  Reduction  in  value  for  40%  of  Canadian  produce 


2001  bnported  Central  American  produce  total  retail  value 


7.1%  Reduction  in  value  for  40%  of  Central  American  produce 


Total  Lost  Value  for  Produce 


Perishable  Seafood 


2001  Imported  Mexican  seafood  total  retail  vahie 


25%  Reduction  in  value  for  40%  of  Mexican  seafood 


2001  Imported  Canadian  Seafood  total  retail  value 


25%  Reduction  in  value  for  40%  of  Canadian  seafood 


2001  Imported  Central  American  seafood  total  retail  value 
25%  Reduction  in  value  for  40%  of  Central  American  seafood 
Total  Lost  Value  for  Seafood _^ 


Dollars 


$3,458,525,000 


$98,222,110 


$401,826,000; 


$11,411,858 


$217,420,000 


$6,174,728 


$115,809,000 


$112,277,406 


$11,227,741 


$1,863,217.8941 


$186,321,789 


$251,796,496 


$25,179,650 


$222,730,000 


For  option  10,  we  also  include  the 
cost.s  of  additional  carrier  time  that  may 
be  necessary  due  to  the  longer  minimum 
prior  notice  submission  timeframe.  For 
option  8  we  had  included  the  cost  of  an 
additional  2  hours  of  truck  time  for  30 


percent  of  ground-based  import  entry 
lines;  for  this  option  we  will  include  the 
cost  of  an  additional  4  hours  of  truck 
time  for  40  percent  of  ground-based 
import  entry  lines.  We  expect  the 
percentage  of  imported  shipments  that 


need  extra  truck  time,  and  the  truck 
time  itself,  to  increase  as  the  prior 
notice  submission  timeframe  increases. 
These  costs  are  summarized  in  table  38 
of  this  document. 


Table  38.--Cost  of  Additional  Camer  Tune  for  Option  10 


2001  OASIS  import  entry  lines  by  ground  transportation  (truck  or  n-ain) 
Average  number  of  tines  per  entry 


Total  number  of  ground  entries 


40%  of  ground  entries 


Cost  for  4  hours  of  carrier  time  ($250  per  hour) 


Total  cost  of  truck  time 


2.300,000 
2.6 


884,615 


353.846 


$1,000 


$353,846,000 


Table  39  of  this  document  presents  a 
summary  of  the  costs  associated  with 
option  10.  Also  presented  in  table  39  of 


this  document  are  the  present  values  of 
the  costs  associated  with  this  option 


using  the  OMB-recommended  discount 
rates  of  3  and  7  percent, 
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IjMe  ^''    -  Summary  of  ("o-its  for  f~>pli(>n  10 
(^2  noon  the  calendar  dav  before  arrival  rrunimum  submission  time) 


Dollars  (thousands) 

Learning  costs 

S66.420 

Coordination  costs                                                                                                                S3 1 ,095 

Computer  acquisition  costs                                                                                               S7,600 

FDA  pnor  notice  ■system  cost 

SI  3.000 

Annual  costs  to  till  out  pnor  notice  screens 

5187,500 

Additional  costs  tor  BR.\SS  u.sers                                                                                      S48,462 

Lost  value  for  Mexican  produce                                                   ■                                   $98,222 

Lost  value  for  Canadian  produce                                                                                    $11,412 

JLost  value  for  Central  American  produce                                    '                                     $6,175 

Lost  value  for  Mexican  seafood                                                      1                                    $1 1,228 

Lost  value  for  Canadian  seafood                                                  '                                 $186,322 

Lost  value  for  Central  Amencan  seafood 

$25,180 

Cost  for  truck  time 

$353,846 

Total  tlrst  year  costs  for  Option  10                                                                            $1,046,282 

.\nnual  costs  after  first  year                                                            j                                  $940,141 

Present  value  of  costs  at  7%  for  20  years 

SI  0.059,060 

Present  value  of  costs  at  3"o  for  20  vears 

.^ _       _.                                  ^          , 

$14,089,967 

].  Option  1 1   Pnor  noticf  received  bv 
12  noon  of  the  calendar  dav  before 
arrival;  electronic  submission  of 
information:  allow  changes  to  the  prior 
notice  submission  up  to  1  hour  befnrf 
arrival  We  now  take  the  estimates  in 
option  10  and  adjust  them  to  account  for 
the  effects  of  allowint^  changes  to  the 
prior  notice  submission.  Sinc;e  prior 
notice  must  be  submitted  b\   12  minn  nn 
the  calendar  day  before  arrival ,  it  i> 
reasonable  to  e.xpect  that  not  all  the 
information  required  un  a  prior  notii  •■ 
would  be  final 

The  prior  notice  requires  the 
addresses  of  the  submitter,  importer, 
owner,  and  consignee,  as  well  as  the 
earner,  manufacturer,  and  grower  if 
known.  Required  information  also 
includes  the  identitv  of  the  article  of 
food,  its  FDA  Countrv  of  Production,  the 
countn.-  from  which  the  food  is  shipped, 
its  CBP  entry  identifier,  the  date.  time, 
and  anticipated  port  of  arrival,  and 
planned  shipment  information 

Increasing  the  number  of  required 
fields  that  can  be  changed  in  the  prior 
notice  before  arrival  reduces  the 
likelihood  that  the  information  would 
have  to  be  completely  resubmitted  by 
importers.  This  change  would  lessen  the 
time  burden,  and  therefore,  the  cost  of 


having  to  submit  pnor  notice.  Allowing 
a  1-hour  amendment  and  updates  to 
prior  notit:e  would  proxide  some 
flexibilit\'  lor  importers  in  industries 
where  some  of  the  required  information, 
such  as  the  specific  type  of  food  {i.e.. 
codfish  instead  offish)  of  the  product 
being  imported,  mav  change  or  is  not 
known  until  just  before  shipping.  .Again 
we  note  that  we  assume  that  1-hour  time 
FD.-\  estimates  that  it  takes  to  fill  out 
ea(  h  prior  notice  is  sufficient,  even  with 
the  option  of  amending  prior  notice 
information.  This  time  is  sufficient 
because  amending  or  updating  a 
particular  item  in  the  prior  notice 
subini.ssion  should  onlv  take  a  few 
seconds  to  a  few  minutes. 

For  this  option  with  amendment  and 
updates,  we  assume  that  the  number  of 
prior  noti(  e  resubmissions  necessitated 
bv  (  hanges  in  information  on  the  notice 
would  be  reduced  from  40  percent  (as 
in  option  10)  to  10  percent.  The  notice 
resubmission  rate  for  this  option  is 
expected  to  be  higher  than  previous 
options  with  amendments  because  the 
original  submission  must  be  given  bv  12 
noon  on  the  calendar  day  before  arrival 
The  lengthening  of  the  minimum  prior 
notice  time  period  from  8  hours  with 
amendment  (option  9)  to  12  noon  the 


calendar  day  before  arrival  with 
amendment  (this  option)  suggests  that 
thore  would  be  significantly  more  prior 
notices  initially  submitted  for  which  all 
required  information  has  not  been 
completely  determined.  Less-than-final 
information  on  original  prior  notice 
submissions  increases  the  likelihood 
that  the  notice  will  require  revision, 
either  in  the  form  of  an  amendment  or 
in  the  form  of  a  total  resubmission  of  the 
original  prior  notice. 

Option  11  saves  12  hours  wait  time 
per  entry  line  that  can  be  amended  or 
updated  for  the  prior  notice  over  the 
time  used  in  option  9.  Those  shipments, 
whose  prior  notice  must  be  completely 
resubmitted,  would  wait  an  additional 
12  hours  at  the  manufacturing/ 
processing  facility  or  at  the  U.S.  border; 
7.1  percent  of  the  perishable  produce 
life  span  (12  hours  out  of  168  hours)  and 
25  percent  of  the  perishable  seafood  life 
span  (12  hours  out  of  48  hours).  Table 
40  of  this  document  shows  the  costs  of 
submitting  prior  notice  for  a  12-hour 
minimum  time,  with  a  1-hour  timeframe 
for  amendment  and  updates  before 
arrival,  for  Canadian,  Central  American, 
and  Mexican  perishable  produce  and 
seafood. 


59058 


Federal  Register/ Vol.  68.  No.   197 /Friday.  October  10,  2003 /Rules  and  Reeulations 


Federal  Register / Vol.  68,  No.  197 /Friday,  October  10,  2003 /Rules  and  Regulations  59057 


Table  40.-Loss  in  Value  Caused  by  Resubmitted  Prior  Notice  Under  Option  1 1 


Perishable  Produce 


:001  Imported  Mexican  produce  total  retail  value 
|7  1%  Reduction  in  value  for  10%  of  Mexican  produce 


Dollars 


2001  Inported  Canadian  produce  total  retail  value 


7.1%  Reduction  in  value  for  10%  of  Canadian  produce 


2001  Imported  Central  American  produce  total  retail  value 


7.1%  Reduction  m  value  for  10%  of  Central  American  produce 


Total  Lost  Value  for  Produce 


Perishable  Seafood 


2001  Imported  Mexican  seafood  total  retail  value 


25%  Reduction  in  value  for  10%  of  Mexican  seafood 


2001  Imported  Canadian  seafood  total  retail  value 


25%  Reduction  in  value  for  10%  of  Canadian  seafood 


2001  Imported  Central  American  seafood  total  retail  value 


25%  Reduction  in  value  for  10%  of  Central  American  seafood 


Total  Lost  Value  for  Seafood 


$3,458,525,000 


$24,555,528 


$401,826,0001 


$2,852,965 


$217,420,000 


$1,543,682 


$28,953,000 


$112,277,406 


$2,806,935 


$1,863,217,894 


$46,580,447 


$251,796,496 


$6,294,912 


$55,682,000 


.1 

Table  41  of  this  document  compares 
the  reduction  in  the  costs  of  this  rule  if 
an  amendment  and  update  to  prior 


notice  is  allowed  (option  11)  as  opposed 
to  the  no-amendment  option  10. 


/  ^  r_l        o  r» 


t  r\n  /T?«;Jrt,.      r^^t^l^^ 


in      onnQ  /Puloc    <^nA    Romilatinnc 
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Table  41  -Comparison  of  Lost  Value  for  Pcnshables  Between  Option  10  With  Option  1  1 

Perishable  Mexican  Produce  Value  Loss 

Option  10—12  hour  minimum  notice 

$Q8,222,OOC 

Option  1  1-12  hour  notice  with  changes 

524.556,000 

Sav ings  with  amendment  and  update 

1                                 $73,666,000 

Peri.shablc  Canadian  Produce  Value  Loss 

Option  10-12  hour  minimum  notice 

$11,412,000 

Option  11-12  hour  notice  with  changes 

$2,853,000 

(Savings  with  amendment  and  update 

$8,559,000 

Perishable  Central  American  Produce  Value 

.OSS 

Option  10-12  hour  minimum  notice 

$6,175,000 

Option  11-12  hour  notice  with  changes 

$1,544,000 

Savings  with  amendment  and  update 

$4,631,000 

Perrshable  Mexican  Seafood  Value  Loss 

Option  10-12  hour  minimum  notice 

SI  1.228,000 

Option  1  I--I2  hour  notice  with  changes 

$2,807,000 

Savings  with  amendment  and  update 

$8,421,000 

Perishable  Canadian  Seafood  Value  Loss 

Option  10-- 12  hour  minimum  notice 

$186,322,000 

Option  11-12  hour  notice  with  changes 

$46,580,000 

Savings  with  amendment  and  update 

$139,742,000 

Perishable  Central  American  Seafood  Value 

,OSS 

Option  10-12  hour  minimum  notice 

$25,180,000 

Option  11-12  hour  notice  with  changes 

$6,295,000 

Savings  with  amendment  and  update 

$18,885,000 

.-Mthout^h  -.ubinitt'Ts  '  an   iiiUTKl  prnir 
notu.e  informatii.n  with  this  option,  we 
assume  that  thosf  U)  percent  of  entry 
lines  that  i  annot  be  amended,  but 
instedii  have  f,   wait  an  additional  12 
hl)u^'^  til  arrne  m  the  United  States 
uouhi  iiK  ur  at  least  some  truck  costs 
cnrrfspoiidint;  tn  thi^  wait  time. 


Therefore  \\i'  will  asMime  that  H)  consistent  with  our  resubmission  rate  of 

percent  of  the  2  t  iuiHkui  Hues  that  !0  percent  when  the  prior  notice 

entered  the  Cnited  .Mates  li\  ground  submission  timeframe  is  noon  the 

transportatiwii  ui  tis,  al  \ear  J()()_'  (based  calendar  dav  before  arrival  with  a  1- 

on  OASIS  data)  would  p,i\  tur  an  hour  amendment  option.  Table  42  of 

additional  12  hours  ut  tna  k  time  per  this  dtjcument  shows  th(>  costs  of  truck 

line.  VVe  use  10  [i.u  ent  as  th'>  time  associattnl  with  those  prior  notices 

percentage  of  trucks  del,i\ed  \n  hr  tliat  i  animt  be  amended. 


Table  42  —Cost  of  Additional  Carrier  Time  for  Option  11 


2002  oasis  import  ertP/  lines  Dy  ground  transpo^ation  (truck  or  train) 

Average  number  of  lines  per  entry  

Total  numt>er  of  ground  entnes      

10°o  of  ground  entries 

Cost  tor  12  hours  of  carrier  time  (S250  per  hour)  

Total  cost  of  truck  time  „ 


2.300,000 

2.6 

884,615 

88,462 

$3,000 

$265,386,000 


Table  4  1  of  this  dn.  uin.'iit  presents  a        this  document  are  th.'  present  \,dues  n\        using  the  O.MB-recommended  discount 

summary  nf  the  cisN  iss ,t^.d  with  the  costs  associated  ^\,th  this  Mpimn  rates' of  j  and  7  percent 

option  1  1.  .\Uo  presentr'd  in  tatilr'  4  i  of 
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Learning  costs 


Coordination  costs 


Computer  acquisition  costs 


FDA  prior  notice  system  cost 


Annual  costs  to  fill  out  prior  notice  screens 


Table  43. --Summary  of  Costs  for  Option  1 1  (12  noon  the  calendar  day  before  arrival 
minimum  submission  time  with  amendment  option  1  hour  before  amval) 


Dollars  (thousands) 


Additional  costs  for  BRASS  users 


Lost  value  for  Mexican  produce 


Lost  value  for  Canadian  produce 


Lost  value  for  Central  American  produce 


Lost  value  for  Mexican  seafood 


Lost  value  for  Canadian  seafood 


Lost  value  for  Central  American  seafood 


Cost  of  truck  time 


Total  first  year  costs  for  Option  1 1 


$66,420 


$31,095 


$7,600 


$13,000 


$187,500 


$48,462 


$24,556 


$2,853 


$1,544 


$2,807 


$46,580 


$6,295 


$265,386 


$703,918 


Annual  costs  after  first  year 


Present  value  of  costs  at  7%  for  20  years 


Present  value  of  costs  at  3%  for  20  years 


$^97,777 


$6,432,050 


$8,996,455 


k.  Option  12:  Prior  notice  received  by 
12  noon  of  the  calendar  day  before 
arrival:  electronic  submission  of 
information;  allow  changes  to  the  prior 
notice  submission  up  to  2  hours  before 
arrival  (proposed  rule).  Option  12  is  the 
option  that  was  originally  proposed  by 
FDA.  This  option  requires  prior  notice 
submission  by  noon  on  the  calendar  day 
before  arrival,  with  updates  and 
amendments  that  can  be  submitted  up 
to  2  hours  before  scheduled  arrival  at  a 
U.S.  port.  We  re-present  the  option  heie 
for  comparison,  as  the  costs  attributable 
to  each  option  have  changed 
significantly  since  the  proposed  rule 
stage. 


For  this  option  with  amendment  and 
updates,  we  assume  that  the  number  of 
prior  notice  resubmissions  necessitated 
by  changes  in  information  on  the  notice 
would  be  reduced  from  40  percent  (as 
in  option  10)  to  15  percent.  The  notice 
resubmission  rate  for  this  option  is 
expected  to  be  higher  than  previous 
options  with  amendments  because  the 
original  submission  must  be  given  by  12 
noon  on  the  calendar  day  prior  to  arrival 
and  the  minimum  amendment 
timeframe  before  arrival  is  now  2  hours 
instead  of  1  hour. 

Option  12  saves  12  hours  wait  time 
per  entry  line  that  can  be  amended  or 
updated  for  the  prior  notice  over  the 


time  used  in  option  10.  Those 
shipments  whose  prior  notice  must  be 
completelv  resubmitted  however,  would 
wait  an  additional  12  hours  at  the 
manufacturing/processing  facility  or  at 
the  U.S.  border;  7.1  percent  of  the 
perishable  produce  life  span  (12  hours 
out  of  168  hours)  and  25  percent  of  the 
perishable  seafood  life  span  (12  hours 
out  of  48  hours).  Table  44  of  this 
document  shows  the  costs  of  submitting 
prior  notice  for  a  12-hour  minimum 
time,  with  a  2-hour  timeframe  for 
amendment  and  updates  before  arrival, 
for  Canadian,  Central  American,  and 
Mexican  perishable  produce  and 
seafood. 


I? I ~ 


I  D»^<,^»> /\7»i    RQ    Mr,    iQ7/Frirlav    Ortfibpr  10    200.^  / Rules  and  Resulations 


59061 


59060 


Federa 


.1  Register /Vol    68.  No.   197/Fridciy,  October  10.  2003  /  Rules  and  Regulations 
Table  44     Loss  m  Valu;^  Caused  by  Resiibrmned  Prior  Notice  Under  Option  12 


Pcnshablc  Produce 
2001  Imported  Mexican  produce  total  retail  value 


Dollars 


$3,458,525,000 


7.1%  Reduction  in  value  for  15°i  of  Mexican  prctduce 
2001  Imponed  Cancdian  produce  total  retail  value 


f7.1%  Reduction  in  value  tor  1 5%  of  Canadian  produce 
2001  Imported  Central  Amencan  produce  total  retail  value 


536,833,000 


$401,826,000 


54.279,000 


7.1%  Reduction  m  value  tor  15%  of  Central  American  produce 


$217,420,000 


Total  Lost  Value  tor  Produce 


Perishable  Seafood 


!001  Imported  .Mexjcan  seafood  total  retail  value 
25'^o  Reduction  in  vaJue  for  15%  of  Mexican  seafood 


pool  Imported  Canadian  seafood  total  retail  value 


25%  Reduction  m  value  for  15'..  of  Canadian  seafood 


2001  Imported  Central  .American  seafood  total  letail  value 


25%  Reduction  m  value  tbr  1 5%  of  Central  .\nierican  seafood 


Totai  I  osT  Value  for  Seafood 


52.316,000 


$43,428,000 


$112^77,0C 


S4,2I0.( 


$1.863.218.000 
569.87  l,iX)0 


$251,796,000 


.$9,442. (XX) 


$83,523,000 


Although  submitters  ran  amend  prior      Thoreforo  we  will  ass 


notice  information  with  this  option,  we 
assume  that  those  15  percent  of  entr\' 
lines  that  cannot  be  amended,  but 
instead  hd\f'  t.  wait  an  additional  12 
hours  ti)  arru  ■■in  tli.^  !   ■iitfij  States 
wouhi  ini.ur  at  lea-t  .i  .;i:»>  truck  costs 
corresponding  tn  thi-  wait  time. 


nine  tti.it  1 ") 


percent  of  the  2. A  million  hues  that 
entered  the  U.S.  bv  ground 
traiis]iiir!,itinn  in  fivt  ,1  \,.ai  ;jii()2  ;t),ised 
(m  (  ).\.Nl,s  li.it.i.'  umild  p,i\   tnr  an 
additional  12  hours  nt  tnu  k  iinii-  p.-r 
line.  We  use  11  pen  eiit  as  tln' 
percentage  n!  trm  ks  delayed  to  he 


consistent  with  our  resubmission  rate  of 
15  percent  when  the  prior  notice 
submission  timeframe  is  noon  the 
cilendar  da\  before  arrival  with  a  2- 
hour  aineiuiment  option.  Table  45  of 
this  document  shows  the  costs  of  truck 
time  associated  with  those  prior  notices 
that  cannot  be  amended. 


Table  45  -Cost  of  Additional  Carrier  Time  for  Option  1 2 


002  O.ASI.S  import  entr>'  lines  by  ground  transpoitation  (truck  or  train) 

verage  number  of  lines  per  entry 

Total  number  of  tyound  entries 


15%  of  ground  entries 


Cost  for  12  hours  of  carrier  time  ($2  5  0  pcrhour ) 


Total  cost  of 'Tuck  time 


2. 3  00.0001 

2.6 

884.615 
132,692 


S3000 


$398,076,000 


Table  4b  of  tfus  dm  uiiU'iit  pi^^t'iit-   i 
summarv  of  the  costs  associ.itf'd  witti 
option  12.  .Mso  presented  iii  tahl.-  4i>  of 


tii!^  doc  uui-'iil  ar.'  thi'  prrsi'iil  values  of       using  the  OMB-recommtmded  discount 
the  costs  associdt.'d  with  ttiis  option  rates  of '?  and  7  pi>rcent. 
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Learning  costs 


Coordination  costs 


Conputer  acquisition  costs 


FDA  prior  notice  system  cost 


Table  46.--Sununary  of  Costs  for  Option  12(12  noon  the  calendar  day  before  arrival 
minimum  submission  time  with  amendment  option  2  hours  before  apival) 


Dollars  (thousands) 


Annual  costs  to  fill  out  prior  notice  screens 


Additional  costs  for  BRASS  users 


Lost  value  for  Mexican  produce 


Lost  value  for  Canadian  produce 


Lost  value  for  Central  American  produce 


Lost  value  for  Mexican  seafood 


Lost  value  for  Canadian  seafood 


Lost  value  for  Central  American  seafood 


Cost  of  truck  time 


Total  fust  year  costs  for  Option  1 2 


Annual  costs  after  first  year 


Present  value  of  costs  at  7%  for  20  years 


$66,420 


$31,095 


$7,600 


$13,000 


$187,500 


$48,462 


$36,833 


$4,279 


$2,316 


$4,210 


$69,871 


$9,442 


$398,076 


$878,924 


$772,783 


$8,286,066 


Present  vahie  of  costs  at  3%  for  20  years 


$11,600,102 


4.  Summary  of  Options 

Table  47  of  this  document  gives  a 
summary  of  the  costs  associated  v^rith 
the  prior  notice  rule  for  each  option 
presented.  The  costs  associated  with  the 
prior  notice  requirements  are  included 
for  each  option  for  all  modes  of 


transportation.  These  costs  include  the 
following  items:  Learning  the  rule, 
coordinating  the  required  information, 
acquiring  computer  equipment,  and 
annual  submission  costs  for  all 
imported  food  shipments.  The  cost  of 
lost  value  for  perishable  products  is 


included  in  each  option  calculation 
depending  on  mode  of  transportation 
and  minimum  prior  notice  submission 
time.  Lost  truck  time  is  included  for 
options  with  longer  timeframes. 
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Sensitivity  analysis.  We  estimate  that 
the  costs  of  the  interim  final  rule  (option 
6)  will  be  about  $367  million  in  the  first 
year  and  $261  million  in  later  years.  At 
a  7  percent  discount  rate,  the  present 
value  of  the  costs  of  the  interim  final 
rule,  discounted  20  years  into  the 
future,  would  be  about  $3  billion;  for  a 
discount  rate  of  3  percent,  the  present 
value  costs  would  be  $4  billion.  These 
estimates  rely  on  several  important 
assumptions: 

•  In  option  6,  for  perishable  products 
from  Canada,  Mexico,  and  Central 
America:  5  percent  of  prior  notices  will 
need  to  be  resubmitted  if  the  notice 
must  be  submitted  2  hours  before  arrival 
for  vehicles;  20  percent  of  prior  notices 
will  need  to  be  resubmitted  if  the  notice 
must  be  submitted  4  hours  before  arrival 
for  air  and  rail. 

•  The  minimum  entry  time  for  food 
shipments  imported  over  land  and  by 
air  is  a  constraining  factor  for  those 
importers  who  use  these  modes  of 
transportation.  The  additional  costs  for 


shipments  made  over  land  and  by  air 
are  greater  for  a  specified  minimum 
prior  notice  time,  the  closer  the  facility 
is  to  the  U.S.  border.  Shipments  arriving 
by  sea  are  not  likely  to  be  affected  by  a 
specified  minimum  prior  notice  time. 

•  The  retail  value  of  imported  fresh 
seafood  and  produce  is  100  percent 
higher  than  its  wholesale  value. 

•  The  number  of  entry  lines  requiring 
prior  notice  will  not  increase  over  time. 

•  Prior  notice  must  be  submitted  for 
informal  food  entries,  i.e..  international 
mail. 

•  BRASS  is  not  compatible  with 
submitting  prior  notice. 

We  now  present  a  sensitivity  analysis, 
which  shows  how  our  estimates  of  costs 
for  the  interim  final  rule  change  if  we 
use  different  assumptions.  We  substitute 
the  following  assumptions  for  those 
used  previously: 

•  In  option  6  for  perishable  products 
from  Canada,  Mexico,  and  Central 
America:  10  percent  of  prior  notices  will 
need  to  be  resubmitted  when  the  prior 


notice  time  is  2  hours  before  arrival  for 
vehicles;  40  percent  of  prior  notices  will 
need  to  be  resubmitted  if  the  prior 
notice  must  be  submitted  4  hours  before 
arrival  for  shipments  arriving  by  rail 
and  air. 

•  The  retail  value  of  imported  fresh 
seafood  and  produce  is  200  percent 
higher  than  its  wholesale  value, 

•  The  number  of  entry  lines  requiring 
prior  notice  will  increase  3  percent  per 
year. 

•  Prior  notice  does  not  need  to  be 
submitted  for  informal  food  entries,  i.e.. 
international  mail. 

•  BRASS  is  compatible  with 
submitting  prior  notice. 

Tables  48  and  49  of  this  document 
show  the  results  of  the  sensitivity 
analysis.  The  tables  show  that  the 
estimated  cost  of  the  interim  final  rule 
is  most  sensitive  to  the  assumed  fraction 
of  prior  notices  that  will  need  to  be 
changed.  The  present  value  of  the 
interim  final  rule  is  most  sensitive  to  the 
rate  of  discount. 


I 


Table  48.--Sensitivity  Analysis  for  Assumptions  Made  for  Option  6  (interim  fmal  rule) 


Test 


1 0  and  40%  pnor  notices  changed 


Retail  value  is  200%  of  wholesale  value 


Prior  notice  entries  increase  3% 


Informal  enfries  do  not  submit  prior  notice 


First  Year  Cost 
Under  Base 
Assumption 


First  Year  CostjChange  in  First 

Under  Test         Year  Cost 

Assumption    |     (or  value) 


Percent  Change 
in  Cost 


($  millions) 


$367 


$36' 


$380 


$367 


$367 


BRASS  IS  compatible  with  submitting  prior  notice $367 


S3  80 


S13 


-^ 


Si: 


$372 


$329 


-S3  8 


S318 


-S49 


-10 


-13 
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[able  40  -Present  \  alues  for  Sensitivity  Analysis 

for  Assumptions  Made  for  Option  6  (interim  final  rule) 

Test 

Present  Value  of 

f  Ota)  Cost 

(S  billions) 

Present  \alue  L  nder 

Test  Assumption 

($  billions) 

Change  in 

Present  \'alue 

(S  billions) 

!        Percent 

Change  in 
Present  Value 

40%  prior  notices  changed  (7% 
present  value) 

$2  ') 

S4.3 

SOI 

3 

40%  pnor  no'ices  changed  (3% 
present  value) 

$4 

S4.2 

S0.2 

s 

Retail  value  is  200%  of 
wholesale  value                       ^ 
7?o  present  value) 

S2  0 

$3 

SOI 

3 

Retail  value  is  20^)^0  of 
lAholesale  value 
'3%  present  value) 

S4 

S4  2 

$02 

5 

1 

Prior  notice  entries  increase  3% 
"^"o  present  value) 

S2.9 

S2  9                           SO 

0 

( 
i 

( 

^rior  notice  entries  increase  3% 
3"o  present  value) 

S4 

$4.1 

SO.l 

3 

nfomial  entries  no  prior  notice 
7''o  present  value) 

$2.9 

S2.5 

-$0.4 

-14 

Informal  entries  no  pnor  notice 
{?-°o  present  value) 

$4 

$3.4 

-S0.4           1 

i 

-10 

BR.\SS  compatible  with  prior 
notice  (7°b  present  value) 

i;:^ 

S2.3 

-SO  6 

-21 

BR,\SS  compatible  with  prior 
notice  (3"b  present  value) 

S4 

$3.3 

-S0.7 

-18 

5    Benefits 

The  FDA  prior  notice  svstem  will 
provide  FD.-\  with  enhanced  knowledge 
of  what  articles  of  food  are  being 
imported  or  offered  for  import  into  the 
United  States  inc:luding  the  antuipated 
port  of  arrival,  the  countrv  of 
production,  and  the  specific  product 
identity.  Requiring  prior  notice  of 
imported  food  shipments  and  defining 
the  required  data  information  will 
therefore  improve  FDA's  ability  to 
detect  accidental  and  deliberate 
contanjination  of  food  and  to  deter 
deliberate  contamination 

Currently,  FDA  does  not  receive  inui  h 
advance  notice  about  food  products 
entering  the  United  States  from  foreign 
sources,  or  the  location  of  the  food's 
anticipated  port  of  arrival.  With  the 
information  required  bv  this  interim 
final  rule,  FDA  will  know  in  advance 
what  articles  of  food  are  being  imported 
or  offered  for  import,  before  they  arrive 
at  the  port.  In  the  event  of  a  credible 
threat  for  a  specific  product  or  a  specific 
manufacturer/processor,  for  example, 
FDA  will  be  able  to  mobilize  and  assist 
in  the  detention  and  removal  of 
products  that  may  be  a  serious  health 
threat  to  human  or  animals. 

FDA  plans  to  review  prior  notices  in 
a  centrai  location,  on  a  24/7  basis.  These 
persons  will  decide  on  a  case-by-case 
basis  whether  the  article  of  food  needs 


to  bf  held    Bei:ause  prior  notice  will  be 
linked  through  ABI/ACS  svstem  in  most 
instaiK  es.  if  FDA  wishes  to  stop  and 
hold  d  shipment  for  examination, 
inspection,  sampling,  or  other  purpose 
and  does  not  have  personnel  at  the 
needed  location,  pursuant  to  a 
Memorandum  of  Understanding 
between  FDA  and  C:BP,  CBP  will  act  on 
FDA's  behalf  until  FDA  personnel  can 
reach  the  !()(  atiiin.  The  prior  notice 
system  linked  through  ABl/ACS  will 
allow  FDA  to  send  messages  to  the 
screens  of  individual  (;BP  staff  ensuring 
that  time  -;ensitiv(!  information  is 
received  and  acted  upon  by  the 
appropriate  persons.  Having  notice  of  an 
article  of  food  imported  or  offered  for 
import  into  the  United  States  before  it 
reaches  a  U.S.  port  will  allow  FDA 
personnel  to  be  ready  to  respond  to 
shipments  that  appear  to  pose  a 
significant  and  immediate  serious  risk 
to  public  health. 

Historical  evidence  suggests  that  a 
terrorist  or  other  intentional  strike  on 
the  food  supply  is  a  low-probability,  but 
potentially  high-cost  event.  FDA  has 
conduc:ted  its  own  assessment  of  the 
vulnerability  of  the  U.S.  food  supply 
and  additionally  has  commissioned  two 
threat  assessments,  one  through  the 
Battelle  Memorial  Institute  and  a  second 
through  the  Institute  of  Food 
Te<;hnologists.  These  assessments 


determined  the  most  serious  risks  of 
intentional  contamination  during 
various  stages  of  food  production  and 
distribution.  The  results  of  these 
assessments  are  classified.  We  have  also 
received  intelligence  information 
regarding  threats  to  the  food  supply  that 
are  guiding  our  food  security  efforts. 
Nonetheless.  FDA  lacks  data  to  estimate 
the  likelihood  of  a  strike  occurring. 
Without  knowing  the  likelihood  of  a 
strike  occurring,  we  cannot 
quantitatively  measure  the  reduction  in 
probability  of  an  event  occurring. 

We  can,  however,  show  the  potential 
risk  associated  with  contaminated 
imported  foods.  Many  past  outbreaks 
have  been  traced  to  imported  foods 
(Refs.  12  and  13);  table  50  of  this 
document  gives  some  examples.  An 
intentional  attack  on  the  food  supply 
that  sought  to  disrupt  the  food  supply 
and  sicken  many  U.S.  citizens  could  be 
much  larger  than  the  examples  given  in 
table  50. 

The  potential  hazard  associated  with 
a  single  shipment  of  imported  food  is 
large.  For  example,  a  single  line  entry 
from  OASIS  for  a  truckload  of  imported 
cantaloupe  (gross  weight  1,000  lb) 
represents  510  lb  (231,332  grams)  (g)  of 
edible  food,  or  1,652  (140  g)  servings.  If 
an  entire  line  or  shipment  is 
contaminated,  then  that  number  of 
servings  represents  the  potential 
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exposure  to  the  hazard.  The  FDA  prior 
notice  system  alone  will  not  prevent 
such  exposures,  but  by  increasing  the 
amount  of  information  available  and 


giving  FDA  notice  in  advance  of  arrival, 
an  essential  component  of  the  barrier 
against  accidental  or  deliberate 
contamination  of  food  is  formed.  FDA  is 


better  able  to  integrate  intelligence, 
vulnerability,  and  entry  data  to  plan 
import  surveillance  activities  as  a  result. 


Table  50 --Examples  of  Outbreaks  Resulting  From  Imported  Foods                                 | 

Pathogen 

Location  and  Year 

Vehicle 

Number  of  Cases 

Salmonella  Poona 

Western  United  States, 
2001 

Cantaloupe  (from 
Mexico) 

29  cases,  4 
hospitalizations,  2  deaths 

S.  Lexington 
S.  Java 

ETEC;  E.  coli 
06:H16and 
025:NM 
Giardia 

Cruise  ship,  2000 

Raw  frozen  shrimp 
cooked  on  board 

224  cases,  with 
9  (possibly  more) 
laboratory  confirmed 

Cvclospora 
cavaetanensis 

United  States  and  Canada, 
1996 

Raspberries 
(probably  imported 
fi-om  Guatemala) 

1,465  cases  identified, 
fewer  than  20 
hospitalizations 

Salmonella  typhi, 
hepatitis  A 

Florida,  1996 

Homemade  cheese 
(from  Mexico) 

9  cases  Salmonella,  14 
cases  Hepatitis  A 

Salmonella  Stanley 

17  States,  1995 

Alfalfa  sprouts 
(seeds  from 
Netherlands) 

242  cases 

Shigella  flexneri, 
type  6  (SF6) 

llhnois,  1994 

Green  onions 
(Mexico  suspected) 

171  cases 

We  can  examine  the  high  costs  of  a 
potential  terrorist  event  by  comparing 
costs  of  responding  to  a  terrorist  event 
with  and  without  the  advantage  of 
having  the  FDA  prior  notice  system.  For 
example,  if  U.S.  officials  or  FDA 
receives  intelligence  concerning  the 
possibility  of  an  intentional 
contamination  of  an  incoming  food 
shipment,  in  absence  of  prior  notice, 
even  with  information  on  the  type  of 
food  product,  officials  would  be 
unlikely  to  know  when  and  where  the 
food  was  expected  to  cross  U.S.  borders. 


In  this  case,  it  is  likely  that  officials 
would  slow  down  the  movement  of  food 
shipments  through  the  border  ports  or 
possibly  even  close  down  some  ports  of 
entry  to  prevent  the  contaminated 
articles  from  entering  the  United  States. 

Information  on  the  west  coast  port 
lock-out  during  Fall  2002,  indicated  that 
the  closing  of  29  major  west  coast  ports 
cost  the  U.S.  economy  $1  billion  a  day 
(Refs.  14  and  15).  Given  that  there  are 
361  ports  of  entry  for  the  entire  United 
States,  if  U.S.  officials  had  to  close  all 
ports  to  prevent  contaminated  food  from 


entering  the  country,  the  U.S.  economy 
could  lose  upwards  of  S12.5  billion  each 
day  the  ports  remain  closed.  This  cost 
exceeds  the  first  year  costs  (S367 
million),  the  annual  costs  (S261 
million),  and  the  present  value  of  costs 
(S3  billion  at  the  7  percent  discount  rate 
and  S4  billion  at  the  3  percent  discount 
rate)  for  the  chosen  option  of  this  rule. 
Thus,  having  the  FDA  prior  notice 
system  does  not  eliminate,  but  may 
significantly  reduce  the  costs  of  a 
terrorist  attack  on  the  food  supply  as 
compared  to  not  having  the  system. 


Table  51  .—Cost  Benefit  Summary  Table 


Annualized  costs 

over  20  years  at 

7%  discount  rate 

($  millions) 


Annualized  costs 

over  20  years  at 

3%  discount  rate 

($  millions) 


Option  5—2  hour  prior  notice  for  vehicle,  4  hour  for  rail  and  air,  8  hour  vessels  (interim  final  mie)                         $272                         $269 
Benefits— FDA  will  know  in  advance  what  articles  of  food  are  being  imported  or  offered  for  import,  before  they  amve  at  the  port.  In  the  event  of 
a  credible  threat,  FDA  will  be  able  to  mobilize  and  assist  in  the  detention  and  removal  o»  specific  products  that  may  pose  a  senous  health 
threat  to  human  or  animals.  


B.  Small  Entity  Analysis  (or  Final 
Regulatory  Flexibility  Analysis) 

FDA  has  examined  the  economic 
implications  of  this  interim  final  rule  as 
required  by  the  Regulatory  Flexibility 
Act  (5  U.S'C.  601-612).  If  a  rule  has  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities,  the 
Regulatory  Flexibility  Act  requires 
agencies  to  analyze  regulatory  options 
that  would  lessen  the  economic  effect  of 
the  rule  on  small  entities  consistent 
with  statutory  objectives.  FDA  finds  that 
this  interim  final  rule  will  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

1.  Number  of  Establishments  Affected 

FDA  finds  that  this  interim  final  rule 
would  affect  77,427  U.S.  importers. 
Most  of  these  importers  have  fewer  than 
500  employees,  thus  making  them  small 
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businesses  as  defined  by  the  Small 
Business  Administration.  Because  most 
of  the  importers  affected  are  small,  all 
options  considered  in  the  Benefit-Lust 
Analysis  in  section  IV. A  of  this 
document  art'  regulatory  rflief  options 

A  few  comments  stated  that  FDA's 
analysis  of  the  impact  of  prior  notu  e  on 
small  businesses  was  inade(|uate  The 
comments  also  wished  to  see  a 
breakiiown  of  costs  of  the  rule  per  sniall 
business  b\  industry  sector 
L'nfortunately.  FDA  does  not  haye 
detailed  information  on  which 
businesses  sub|ect  to  this  interim  final 
rule  are  small,  nor  did  comments 
proyide  such  information.  Therefore. 
FDA  cannot  perform  a  detailed  analysis 
of  the  costs  per  small  business  by 
fndustry  sector.  With  limited  data.  FDA 
can  estimate  an  ayerage  cost  per 
importer  for  some  of  the  prior  notice 
cost  categories,  estimate  some  costs  of 
the  rule  per  retail  establishment,  and 
proyide  an  ayerage  estimate  of  cost  per 
establishment  if  the  costs  of  the  rule 
were  eyenly  distributed  across  the 
supply  chain. 

2  Costs  per  Entity 

This  interim  final  ruli-  rt'ijuires  FDA 
be  notified  of  incoming  products 


electronically  before  the  food  arriyes  at 
a  U.S.  port  The  annual  cost  of  doing  so 
Is  about  .S2.400  per  submitter  (based  on 
S187.5  million  in  notification  costs/ 
77,427  I    .S   importers)  This  calculation 
is  [iresfiitt'd  111  table  ,t2  of  this 
(loi  uinent   .\No  presented  in  table  52  is 
thi'  (  o>t  [)i'r  importer  to  learn  abiuit  the 
[)riiir  notu  e  interim  final  rule  .uui  to 
1  oordiiiate  the  information  that  needs  to 
1)1'  subnutted;  the;  costs  per  importer  of 
tht;se  two  actiyities  are  about  ,S8,5{}  and 
$400.  respect iyely 

.\s  dis(  ussed  ,111(1  shown  in  tables  IB 
and  2  ot  thus  document,  about  ,3,100 
U.S.  importers  are  estimated  to  not  have 
electronic  transmitting  capacity  and  will 
haye  to  obtain  (  omputer  equipment  (at 
a  cost  of  about  S2.000  per  importer)  and 
Internet  access  (at  a  cost  of  about  S240 
annually)  in  order  to  comply  with  this 
interim  fin.d  rule.  FDA  could  not 
(irovidf  fiexibility  for  those  importers 
v\h(i  do  not  have  electronic  transmitting 
(  ap<icit\  .  because  [)aper  notices  could 
not  he  subnutted  m  the  [irior  notice 
timeframe  and  would  therefore  actually 
be  more  burdensome  to  importers,  and 
because  FDA  would  not  be  able  to 
receive,  review,  and  respond  to  paper 
prior  notices  that  .ire  submitted  on  a 
routine  basis. 


This  interim  final  rule  will  cause 
some  loss  of  product  value  if  the  prior 
notice  requirement  causes  perishable 
products  to  have  to  wait  any  length  of 
time  before  arriving  at  a  U.S.  port.  The 
costs  of  lost  product  value  vary  with  the 
required  notice  time.  FDA  does  not  have 
information  on  the  subset  of  importers 
who  will  be  affected  by  these  costs; 
therefore,  we  cannot  calculate  a  cost  per 
importer  for  these  potential  losses.  We 
do  discuss  the  various  costs  associated 
with  this  possibility  in  the  options 
outlined  pre\iouslv. 

Table  52  of  this  document  shows  the 
average  costs  per  importer  to  learn  the 
rule,  coordinate  information,  and 
submit  prior  notice.  Table  52  also  shows 
the  average  costs  to  the  importer  to 
absorb  the  costs  of  not  being  able  to  use 
BR.'XSS  and  to  absorb  costs  of  lost  value 
of  perishable  products.  Table  52  also 
shows  these  average  costs  per  retail 
establishment  and  per  establishment 
across  the  supply  chain.  Numbers  for 
establishments  come  from  the  County 
Business  Patterns,  U.S.  Census,  and 
Non-Employer  statistics  A  complete 
discussion  of  these  establishment 
numbers  can  be  found  in  the  FDA 
Registration  of  Food  Facilities  interim 
final  rule  (Ref.  20). 


Table  52. --Costs  per  Importer  and  per  Establishment 


Activity 

Fotal  t.'<_)sts 

Cost  pel  unpoiler 

(n-  ^7,427) 

Learning  costs 

$66,240,000 

$856 

Coordmation  costs 

$31,095,000 

$402 

Annual  costs  to  fill  out  pnor  notice  screens 

$187,500,000 

$2,422 

Costs  for  BR.^SS  users 

$48,462,000 

$626 

Lost  value  for  penshahles 

$12,877,000 

$166 

Total  estimated  average  costs  per  miporter 

$4,472 

Total  estimated  a\erage  costs  per  retail  establislunent  (n=^  238,697) 

$1,450 

Total  estimated  average  costs  per  establi.shment  ui  the  distribution  chain 
(n- 454,968) 

$76 1 

3.  .additional  Flexibility  Considered 

Because  of  the  requirements  of  the 
Bioterronsm  .\ct.  FDA  is  pref  luded 
from  selecting  some  ot  the  options  that 
typically  would  be  considered  to  lessen 
the  economic:  effect  of  the  interim  final 
rule  on  small  entitu's,  int  hiding 
granting  an  exemption  to  small  entities, 
FDA  concludes  that  it  would  be 
inconsistent  with  section  .307  of  the 
Bioterronsm  Act  to  allow  small  entities 
a  later  effective  date,  since  the 
Bioterrorism  Act  establishes  an  effective 
date  for  prior  notice  that  applies  to 
FDA-regulated  food  imported  or  offered 


for  import  into  the  United  States, 
whether  or  not  FD.\  has  issued  a  final 
rule  by  this  deadline  Thus.  FDA 
concludes  that  Congn^ss  intended  for 
prior  notice  to  apply  to  FDA-regulated 
fond  b\  tht'  efft'(  tive  date  established  in 
tlu'  Hiott'rrorisiii  .Act. 

(.'   I  'iitmiilrij  MaiidiitPS 

Title  11  of  the  I  nhinded  Mandates 
Reform  Al\  of  l ')').!  li'ubln   Law  104-4) 
requires  cost-beu. 'fit  and  other  analyses 
before  am  ruli'making  if  the  rule  would 
inc:lude  ,i    Ffderal  in.uidate  that  may 
result  in  th.'  .'xpi'iiditure  b\  State,  local. 


and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  5100,000,000 
or  more  (adjusted  annually  for  inflation) 
in  any  1  year,  "  The  current  inflation- 
adjusted  statutory  threshold  is  Si  13 
million.  FDA  has  determined  that  this 
interim  final  rule  is  significant  under 
the  Unfunded  Mandates  Reform  Act. 
FD.A  has  c;arried  out  the  cost-benefit 
analysis  in  preceding  sections  (see  table 
47  of  this  document  for  the  total  costs). 
The  other  requirements  under  the 
Unfunded  Mandates  Act  of  1995 
include  assessing  the  rule's  effects  on 
the  following  factors: 
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•  Future  costs; 

•  Particular  regions,  communities,  or 
industrial  sectors; 

•  National  productivity; 

•  Economic  growth; 

•  Full  employment: 

•  Job  creation;  and 

•  Exports. 

The  issues  listed  in  the  bullets  are 
covered  in  detail  in  the  cost  benefit 
analysis  of  the  preceding  sections,  with 
the  exception  of  the  trade  effects  of  this 
interim  final  rule,  which  we  will 
discuss  here. 

Although  most  of  the  information 
required  for  prior  notice  is  already 
supplied  to  CBP  when  importing  food 
products,  this  new  notice  requirement 
may  cause  a  reduction  of  imports  of 
certain  food  products  into  the  United 
States.  For  example,  food 
manufacturers,  processors,  or  growers 
may  choose  to  stop  exporting  food 
products  to  the  United  States  if  the 
additional  costs  of  complying  with  the 
prior  notice  increase  the  price  of  the 
imported  product  (or  perhaps  decrease 
the  quality  of  the  product)  to  the  point 
where  they  cannot  compete  with  a 
domestically-grown  or  produced 
product.  This  may  be  the  case  for  food 
products  that  are  grown  or  produced  in 
the  United  States  with  an  elastic  enough 
supply  to  meet  consumer  demand 
without  large  increases  in  price.  For 
example,  if  Florida-grown  and 
California-grown  oranges  meet  the 
demand  for  the  fruit  in  this  country  at 
or  close  to  current  prices,  then  it  is 
unlikely  that  the  United  States  will 
import  many  oranges  from  other 
countries,  if  the  price  of  the  imported 
product  rises  (or  the  product  quality  is 
lowered)  because  of  die  prior  notice 
requirement. 

On  the  other  hand,  for  example,  there 
are  products  for  which  substitutes,  and 
more  specifically,  U.S.  grown  or 
produced  substitutes,  are  not  available. 
In  the.se  cases,  and  in  cases  where  U.S. 
demand  for  the  product  greatly  exceeds 
domestic  supply,  importers  will  pass 
along  to  the  consumer  any  increase  in 
price  for  the  product  brought  about  by 
the  prior  notice  requirement  (as  long  as 
the  quality  and  other  attributes  of  the 
product  remain  intact).  For  example, 
exotic  fruits  such  as  coconuts,  mangoes. 


and  papayas  are  not  grown  in  significant 
quantities  in  the  United  States;  if  the 
demands  for  those  fruits  are  relatively 
inelastic,  there  will  not  be  a  significant 
decrease  in  quantity  demanded  in  the 
United  States  when  the  importers  raise 
the  price  of  the  fruit  to  cover  the  costs 
of  submitting  prior  notice. 

D.  SBREFA  Major  Rule 

The  Small  Business  Regulator^' 
Enforcement  Fairness  Act  of  1996  - 
(SBREFA)  (Pub.  L.  104-121)  defines  a 
major  rule  for  the  purpose  of 
congressional  review  as  having  caused 
or  being  likely  to  cause  one  or  more  of 
the  following:  An  annual  effect  on  the 
economy  of  $100  million  or  more:  a 
major  increase  in  costs  or  prices; 
significant  adverse  effects  on 
competition,  employment,  productivity, 
or  innovation;  or  significant  adverse 
effects  on  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  accordance  with  SBREFA, 
OMB  has  determined  that  this  interim 
final  rule  is  a  major  rule  for  the  purpose 
of  congressional  review. 

VI.  Paperwork  Reduction  Act  of  1995 

This  interim  final  rule  contains 
information  collection  provisions  that 
are  subject  to  review  by  OMB  under  the 
Paperwork  Reduction  Act  of  1 995  (44 
U.S.C.  3501-3520).  A  description  of 
these  provisions  is  given  below  with  an 
estimate  of  the  aimual  reporting  burden. 
The  estimate  includes  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  each 
collection  of  information,  i.e.,  each  prior 

notice. 

Title:  Prior  Notice  of  Imported  Food. 

A.  Description 

Section  801(m)  of  the  FD&C  Act  (21 
U.S.C.  38l{m))  requires  prior  notice  to 
the  Secretarv  of  Health  and  Human 
Services  (the  Secretar>')  of  an  article  of 
food  that  is  being  imported  or  offered 
for  import  into  the  United  States. 
Section  801(m)(l)  of  the  FD&C  Act 
states  that  the  Secretary  shall  require 
submission  of  notice  providing  the 
identity  of  each  of  the  following:  The 
article  of  food;  the  manufacturer:  the 


shipper;  the  grower,  if  known  at  the 
time  of  notification;  the  originating 
countr\';  the  shipping  countr\':  and  the 
anticipated  port  of  arrival.  Section 
801(m)(2)(A)  of  the  FD&C  Act  states  that 
the  Secretary  shall  by  regulation 
prescribe  the  time  of  submission  of  the 
notification  in  advance  of  importation 
or  the  offering  of  the  food  for  import, 
which  period  shall  be  no  less  than  the 
minimum  amount  of  time  necessary  for 
the  Secretary-  to  receive,  review,  and 
appropriately  respond  to  such 
notification,  but  may  not  exceed  5  days. 
FDA's  prior  notification  of  imported 
food  shipments  interim  final  rule 
implements  these  statutory  provisions. 

1.  Comments  on  the  Burden  of 
Information  Collection 

Some  comments  on  the  proposed 
burden  of  information  collection  stated 
that  the  information  collection  would 
not  be  necessary  if  ABI/ACS  could  be 
used  to  submit  the  required  information. 
Other  comments  stated  that  the 
information  collection  was 
unproductive  and  unduly  burdensome 
for  the  benefits  it  would  provide.  Siill 
other  comments  stated  that  FDA  had 
underestimated  the  hours  associated 
with  the  reporting  burden. 

FDA's  agreement  with  CBP  to  allow- 
most  prior  notices  to  be  submitted 
through  ABI/ACS  will  greatly  reduce 
the  burden  of  this  new  collection  of 
information. 

A  few  comments  were  concerned  that 
FDA  had  underestimated  the  proposed 
burden  because  they  did  not  understand 
that  FDA  had  calculated  the  submitting 
burden  based  on  import  entries,  not 
entry  lines.  For  each  import  entr\-.  the 
prior  notice  or  notices  are  expected  to 
take  about  an  hour  to  file.  The  prior 
notice  or  notices  for  each  import  entn, 
would  cover  approximately  2.6  lines, 
with  each  line  representing  a  different 
article  of  food  to  be  imported.  For  this 
interim  final  rule  burden  of  information 
analysis,  FDA  has  clarified  how  the 
estimates  were  calculated  to  allay  the 
comments'  concerns. 

2.  Information  Collection  Burden 
Estimate 

FDA  estimates  the  burden  for  this 
information  collection  as  follows: 
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Tabic  53. --Estimated  Annual  Reporting  Burden 


21  CFR  Section 

1 

No  Of 
Respondents 

Annual 
Frequciii-v 
per 
1    Response 

Total 

.Annual 

Responses 

Total        '     Operating     | 

.  """"P"  1     Capital     :        -J       ;     J°'^' 

Response    '        ^.^^^^           Maintenance  j      Hours 

Costs        j 

1.279-1285' 

77,427 

1 

'        77,427 

40 

56.194,000  j         $743,000      3,097.080 

1.279-1.285' 

7,743 

1 

7.743 

40 

$620,000             $74,400          309,715 

1.280-1  28^ 

77.427 

84 

6,500,000 

0.384 

$0 

$0 

2,500,000 

1.282- 

77,427 

3.36 

260,000 

0.5 

$0 

so 

130,000 

1  28?(a:K2)(]v), 

1.285(cK4r 

77,427 

iiW.s              1\000 

0  25 

$0 

so  ;           3,250 

1 

1.283(aK5Kiir                          77,427 

1^6 

97,500 

1 

so 

SO  '         97.500 

1.283(aK7)-                              77,427 

0.105 

8,125 

0.25 

so  ;                $0 

2,031 

104,000 

1 

1.283(a)(6Hil- 

(3)(6Hiv).                                   77,427 

1  2Ji5(t>lKt^(4r 

n  1  r.5 

1 

n.ooo 

8 

$0 

$0 

Total  one  time  buuieii  hours 

3.406,79.^ 

Total  recurrmg  burden  hours 

2,836.781 

Rccurrui"  burden. 


B  Hmir  BurdT!  Estimate 

!    Numb.-r  of  F-tdblishmt'nts  .-\fffcted 

I  ^int;  JOOl  ITscal  vear  intornidtinn 
frum  (JASIS  t industry  codes  02  throut;h 
5 J.  54.  and  70  through  72).  FDA  has 
dt'termiofMl  that  thtTt'  are  appro.ximatflv 
77,427  imp(irt*>r>  and  consignees  who 
receive  shipments  of  fooei  imported  or 
offered  for  import  intn  thf  I  nited 
.States.  FDA  does  not  have  specific 
intdrmation  on  who  will  submit  prior 
notice  since  th^'re  are  no  restrictions  on 
whn  (.an  submit  prior  notice.  Therefore, 
FD.\  estimates  prior  notic:e  submission 
intormation  based  on  the  77.427 
importers  of  food  in  ().\.S1S. 

2    New  and  rlosini;  Importers 

In  addition  t'i  the  I'  .S   import»rs 
currentlv  in  existence,  in  future  vears 
new  import  businesses  will  open  and 
some  existing  import  businesses  will 
close.  These  new  submitters  would  have 
to  become  familiar  with  the  FDA  prior 
notice  s\stem  and  possiblv  obtain 
c  omputer  equipment  and  Internet  access 
to  comply  with  prior  notice 
requirements 

According  to  the  .Small  Business 
Administration  Office  of  .AdvucacA.  m 
2001,  about  10  percent  of  all  businesses 
weie  new  and  10  pen  ent  of  businesses 
closed.  Using  the  lO  percent  opening 
and  closing  business  statistic,  and  given 
that  there  are  currentlv  77,427  f  S 
importers.  FDA  assumes  that  on  a  vearlv 
basis  7,74,3  importers  will  leave  the 


market  and  7.74  !  iiii(i(jrters  will  enter 
the  market 

:3    Hour  Uuriien  Lstiiii.it''  KestMr(  lung 
fill'  I'rior  Notice  Re(iuirement 

a.  Learning  the  intt-nnt  limil  rult-  To 
become  familiar  with  the  re(juirem(mts 
for  this  interim  final  rule.  FDA  estimates 
that  one  m.uiager  and  two  subordinates 
from  eai  b  im[)orting  business  will 
attend  an  h  hour  training  session  on  the 
prior  notice  regulation.  This  ont>-time 
researt:h  burden  tor  the  existing 
importers  is  about  l.H'iH,24K  hours  (,i 
p>'op|.'  per  firm  ■  H  hours  x  77.427 
uiiportiTsi   Thi-.  [1  irtKui  of  the  estimate 
is  fiii  2  1  CFK  part  1,  subpart  I.  1.279 
through  1  2H,T  ,iiid  is  shown  in  row  1  of 
table  5'A  ot  this  dm  ument 

In  the  vears  that  follow  the  startup 
vear  tor  prior  notu  e.  it  is  reasonable  to 
expect  a  (  ert.un  [)en:entage  of  importing 
firms  to  enter  and  leave  the  market.  In 
addition  to  the  first  vear  burden  to 
research  prior  notic  e.  it  is  expected  that 
185.K,J2  flours  will  be  spent  annuallv 
researching  the  prior  notice  requirement 
bv  the  antic  i()ated  7, 7415  new  importers 
entering  the  market  annually  that  must 
learn  about  prior  notice  (3  people  per 
firm  ■  H  hours  ■  7.74,5  new  importers). 
This  portion  of  the  estimate  is  for  21 
CFK  [lart  1.  sub[)art  I,  1  274  through 
1  2H5  and  is  shown  in  row  2  of  table  53 
of  this  document 

b.  CoordnMilinii  tl\f  inlornidtinn   FDA 
assumes  it  will  take  about  2  business 
da\  s  ( It.  hours)  for  an  administrative 
emplov>'e  of  the  prior  notice-submitting 


firm  to  coordinate  with  others  to 
establish  new  business  practices 
required  to  leceive  the  information 
needed  for  prior  notice.  We  assume  this 
set-up  time  is  sufficient  to  coordinate 
information  for  existing  importing 
acc:ounts.  The  total  hours  needed  to 
gather  information  for  existing  accounts 
is  1,238,832  (77,427  importing  firms  x 
10  hours  per  firm).  This  portion  of  the 
estimate  is  for  21  CFR  part  1,  subpart  I, 
1.279  through  1,285  and  is  shown  in 
row  1  of  table  ,53  of  this  document. 
Thus.  th<'  total  burden  listed  in  row  1  is 
1,858.248  hours  +  1,238,832  hours  = 
3.097,080  one-time  burden  hours  to 
learn  the  rule  and  coordinate 
information. 

In  addition  to  the  first  vear 
coordination  burden,  wet^xpect 
importing  businesses  to  see  a  10  percent 
turnover  in  their  accounts.  Thus,  in 
future  years,  importing  firms  will  spend 
123.883  hours  to  gather  information  on 
their  new  accounts.  This  portion  of  the 
estimate  is  for  21  CFR  part  1,  subpart  I, 
1.270  through  1.285  and  is  shown  in 
row  2  of  table  53  of  this  document. 
Thus,  the  total  burden  listed  in  row  2  is 
185,832  hours  -k  123,883  hours  = 
309,715  one-time  burden  hours  for  new 
firms  to  learn  the  rule  and  coordinate 
information. 

4.  Submitting  Prior  Notice 

To  estimate  the  repetitive  effort  of 
submitting  a  prior  notice,  FDA  assumes 
the  activity  takes  1  hour  each  time  an 
import  entry  is  submitted.  An  import 
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entry,  on  average,  constitutes  2.6 
different  articles  of  food;  a  prior  notice 
must  be  submitted  for  each  article  of 
food.  Therefore  we  estimate  that 
submitting  prior  notice  for  each  article 
of  food  will  take  23  minutes  to  complete 
(23  minutes  per  line  =  60  minutes/2.6 
lines  per  entry).  On  an  annual  basis, 
submitting  prior  notice  will  take  about 
2.5  million  hours  (23  minutes  (or  0.384 
hours)  per  prior  notice  x  6.5  million 
notices).  This  estimate  is  for  21  CFR  part 
1,  subpart  I,  1.280  through  1.281  and  is 
shown  in  row  3  of  table  53  of  this 
document. 

FDA  does  not  have  information  on 
how  many  prior  notices  will  come  from 
each  of  the  77,427  importers.  However, 
we  assume  that  6.5  million  prior  notices 
will  be  submitted  annuedly  based  on 
fiscal  year  2002  OASIS  information  and 
estimates  of  prior  notice  capacity.  We 
divide  6.5  million  lines  by  the  77,427 
importers  to  get  an  average  annual 
response  frequency  per  importer  of  84 
notices. 

5.  Changes  to  a  Confirmed  Prior  Notice 

The  annual  total  number  of  changes 
made  by  importers  to  confirmed  prior 
notices  will  vary  depending  on  the 
minimum  prior  notice  submission  time 
required.  For  example,  more  confirmed 
prior  notices  will  likely  have  to  be 
changed  if  the  minimum  prior  notice 
submission  time  is  noon  the  calendar 
day  before  arrival  as  opposed  to  a 
minimum  submission  time  of  2  horns 
before  arrival.  FDA's  interim  final  rule 
requires  a  minimum  prior  notice 
submission  time  for  each  of  the 
following  situations:  2  hours  before 
arrival  for  articles  of  food  imported  by 
vehicle.  4  hours  before  arrival  for 
articles  of  food  imported  by  rail  and  air, 
and  8  hours  before  arrival  for  articles  of 
food  imported  by  vessel. 

By  combining  the  percentages  by 
mode  of  transport  and  taking  into 
account  the  location  of  the  exporting 
country,  we  assume  that  about  4  percent 
of  all  prior  notices  (260,000  notices)  will 
have  to  be  resubmitted  after 
confirmation  is  received  from  FDA.  We 
assume  that  changes  in  the  prior  notices 
will  be  minor  adjustments;  therefore, 
both  the  cancellation  of  the  original 
notice  and  the  resubmission  of  the  new 
notice  are  estimated  to  take  about  30 
minutes.  This  estimate  is  for  21  CFR 
part  1,  subpart  1. 1.282  and  is  shown  in 
row  4  of  table  53  of  this  document. 

6.  Refused  Admission 

Although  FDA  at  this  time  does  not 
have  enough  information  to  estimate  a 
percent  of  refusals  under  the  new  prior 
notice  program,  for  the  purposes  of  this 
analysis  FDA  estimates  the  reporting 


bvuden  assuming  a  2  percent  refused 
admission  rate. 

An  imported  food  product  is  subject 
to  refusal  under  section  801(m)(l)  of  the 
FD&C  Act  if  it  arrives  at  the  port  of 
arrival  with  untimely,  inaccurate,  or  no 
prior  notice.  FDA  estimates  that  about 
130,000  of  the  annual  prior  notices  will 
be  subject  to  refusal  (2  percent  of  6.5 
million  prior  notices). 

If  an  article  of  food  is  refused  under 
section  801(m)(l)  of  the  FD&C  Act,  the 
food  must  be  held  until  the  prior  notice 
has  been  correctly  submitted  or  until  the 
product  is  exported.  FDA  must  be 
notified  of  the  location  where  the  food 
has  been  or  will  be  moved  within  24 
horns  of  refusal. 

In  many  cases,  the  location  notice  will 
be  given  as  part  of  a  correction  and 
resubmission,  as  described  in  the  next 
section.  FDA  estimates  that  13,000  out 
of  the  130,000  aimual  refusals  will  give 
the  location  notice  separately  and  that  it 
will  take  about  15  minutes  per  prior 
notice  to  notify  FDA  of  the  shipment's 
location.  This  will  result  in  about  3.250 
hours  (13,000  notices  x  0.25  hours). 
This  estimate  is  for  21  CFR  part  1, 
subpart  I.  1.283(a)(2)(iv)  and  1.285fc)(4) 
and  is  shown  in  row  5  of  table  53  of  this 
document. 

7.  Correction  and  Resubmission  of  Prior 
Notice 

FDA  estimates  that  97,500  out  of  the 
130,000  annual  refusals  will  be  because 
of  inaccurate  prior  notice  requiring 
resubmission,  or  because  no  prior  notice 
was  submitted.  FDA  estimates  that  it 
will  take  an  hour  to  cancel,  correct,  and 
resubmit,  or  submit  (in  the  case  of  no 
notice)  each  of  these  97.500  notices. 
This  estimate  is  for  21  CFR  part  1. 
subpart  I,  1.283(a)(5)(ii)  and  is  shown  in 
row  6  of  table  53  of  this  document. 

8.  Exportation  of  Products  Refused 
Admission 

Some  importers  of  articles  of  food  that 
have  been  refused  admission  into  the 
United  States  will  decide  to  export  their 
product  rather  than  try  to  submit  or 
resubmit  prior  notice.  FDA  estimates 
that  this  will  occur  for  only  about  25 
percent  of  the  130,000  articles  refused 
admission  for  inaccurate,  untimely,  or 
no  prior  notice.  If  an  article  of  food  is 
refused  admission  under  section 
801(m){l)  of  the  FD&C  Act  and 
exported.  FDA  requests,  but  does  not 
require,  that  prior  notice  be  cancelled. 
FDA  estimates  that  for  these  32,500 
articles  of  food,  prior  notice  will  be 
cancelled  25  percent  of  the  time  and 
that  this  cancellation  will  take  15 
minutes  per  article.  This  estimate  is  for 
21  CFR  part  1,  subpart  I,  1.283(a)(7)  and 


is  shown  in  row  7  of  table  53  of  this 
document. 

9.  FDA  Review  Request 

If  an  article  of  food  to  be  imported  is 
refused  under  section  801(m)(l)  of  the 
FD&C  Act  or  placed  under  hold  under 
section  801(1),  a  request  may  be 
submitted  asking  for  an  FDA  review. 
FDA  estimates  that  of  the  130,000 
articles  of  food  that  are  refused 
admission  under  section  801(m)(l)  of 
the  FD&C  Act  or  placed  under  hold 
under  section  801(1)  of  the  FD&C  Act 
yearly,  10  percent  will  request  an  FDA 
review  (13,000  reviews).  FDA  estimates 
that  it  will  take  the  requestor  about  8 
hours  to  prepare  the  factual  and  legal 
information  necessary  to  request  a 
review.  Thus,  importers  will  spend 
about  104,000  hours  on  review  requests 
annually.  This  estimate  is  for  21  CFR 
part  1,  subpart  I,  1.283(a)(6)(i)  through 
(a)(6)(iv)  and  1.285(f)(1)  through  (f)(4) 
and  is  shown  in  row  8  of  table  53  of  this 
document. 

C.  Capital  Cost  and  Operating  and 
Maintenance  Cost  Burden 

Since  all  prior  notices  must  be 
submitted  electronically,  we  assume 
that  the  3,097  responsible  parties 
without  Internet  access  (4  percent  of  the 
77.427  importers)  will  have  to  purchase 
the  appropriate  computer  equipment 
and  gain  Internet  access  to  transmit  the 
information.  Assuming  computer 
equipment  costs  each  firm  $2,000  and 
yearly  Internet  access  costs  each  firm 
$240  ($20  per  month  for  12  months), 
this  results  in  a  one-time  computer  cost 
for  these  facilities  of  $6,194,000  and  a 
recurring  Internet  access  cost  of 
$743,000.  This  estimate  is  for  21  CFR 
part  1,  subpart  I,  1.279  through  1.285 
and  is  included  in  row  1  of  table  53  of 
this  document. 

For  the  7,743  new  firms  that  enter  the 
import  market  each  year,  we  expect  310 
of  them  to  need  to  purchase  computer 
equipment  and  obtain  Internet  access. 
On  an  annual  basis  we  expect  new 
importers  to  spend  $620,000  on 
computers  and  $74,400  on  Internet 
access  to  be  able  to  submit  their  prior 
notice  information.  This  estimate  is  for 
21  CFR  part  1,  subpart  I,  1.279  through 
1 .285  and  is  included  in  row  2  of  table 
53  of  this  document. 

The  information  collection  provisions 
of  this  interim  final  rule  have  been 
submitted  to  OMB  for  review. 

Prior  to  the  effective  date  of  this 
interim  final  rule,  FDA  will  publish  a 
notice  in  the  Federal  Register 
announcing  OMB's  decision  to  approve, 
modify,  or  disapprove  the  information 
collection  provisions  in  this  interim 
final  rule.  An  agency  may  not  conduct 


Federal  Register/ Vol.  68,  No.  197 /Friday,  October  10,  2003 /Rules  and  Regulations 


59071 


59070 


Federal  Register    Vnl,  HH.  No    107 'Friday,  October  10,  2003 /Rules  and  Regulations 


or  sponsor,  and  a  person  is  not  required 

1(1  rt'spund  to.  a  collection  of 

infiirniatiiiii  unless  it  displays  a 
i:urrpiitl\-  \  alid  ( )MB  (  nntml  niiiiiht'r 

V'll.  Analysis  ot  tnvironmental  Impact 

Th.'  at;t'iuv  ha>  i  .ir-'tulK  i  onsiderod 
tht'  potential  enyironmental  effects  of 
this  action.  FDA  has  concluded  under 
-'1  CFR  2,5. 30(h)  that  this  action  is  of  a 
t\  pe  that  does  not  individually  or 
(  uniulativeh  have  a  sit^nificant  effect  on 
the  human  em  ironinent.  Therefore, 
neither  rui  einironniental  a^M'^snient 
nor  an  environmental  impai  t  statement 
is  required. 

V'lII,  Federalism 

FD.A  has  analyzed  thi .  interim  final 
rule  in  accordance  with  the  principles 
set  forth  in  Executive  Order  l.il 32    FDA 
has  determined  that  the  rule  does  not 
contain  polities  that  have  suhstantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
(-io\>'rnment  ,uid  the  States,  or  (jii  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  mnernment  Accordingly,  the 
agenc  V  has  coni:luded  that  the  rule  does 
not  contain  policies  that  ha\  e 
federalism  implications  as  defined  m 
the  E\t'(  utive  order  and.  ((in^eqMt'iitlw 
a  t"der.ilisni  ^ummdry  impact  statement 
is  not  ri'quirf'(i. 
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The  following  references  have  been 
piai  ed  on  display  in  the  r}ivi>inn  of 
[3o(  kets  Management  (.see  ADDRESSES) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m..  Monday 
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publishes  in  the  Federal  Register. 

1.  Ruling  NV  C,89921  lluiie  U.  2001),  U.S. 
Bureau  of  Customs  and  Border  Protection. 
http// ruhngs.customs.gov. 

2.  Bureau  of  Economic  Analysis,  http:// 
vnvif.fcea.c/or.goi' 

3.  U.S.  Department  of  Labor,  Bureau  of 
Labor  Statistics,  "National  Compensation 
Survey:  Occupation  Wages  in  the  United 
Slates,  2000.  Summarv  01-04,"  available  at 
http://n-w\y.bls  gov/ncs/ocs/sp/ncbl0354.pdf 

4.  USD.-K  .Agricultural  Marketing  Service. 
Marrh  2(102,  "Fresh  Kruits  and  Vegetable 
Shipments,"  http://\vww.ams. usda.gov. 

~.   Kasmire.  Dr.  Robert  F,.  Vegetable 
.Mariteting  Specialist,  http:// 
^i\\''.\  theparkfT.com/rbcs/handbookarticles/ 
prnpt-ns  htm.  accessed  on  9.1fi.02. 

H  I  SU.X  .Agricultural  Marketing  Service 
firoduce  point  price  reports  for  various 
border  crossings  for  the  dates  September  12, 
2002,  and  September  16,  2002,  http:// 
www. ams.usda.gov. 


7.  Flciri'l.i  Dep.iriinenI  of  Agrn  ullure  and 
Consumer  Services  (FDACS).  http:// 
wiv^v  ffva  com/rp^  htm 

8.  National  Maiiiu'  l-islu'ru's  Service, 
Fisheries  Stalislu  s  and  iii  uiiomics  Divisiorc 
http://w\\'\\  st.nmfs  iinv.  accessed  September 
2002. 

9.  Florida  Dep.ntnieiit  ul  .Xyncullure  and 
Consumer  Services,  http     dmns. state. fi. us/ 
press/ 1999/090999. html  and  http// 
^^^vw.ffva .  com/rps.htm . 

10.  Center  for  F'ood  Safelv  and  .Applied 
Nutrition.  http://ww\\'.cfsan.tda.gov/  dms/ 
qa-stoH.html. 

1 1.  Small  Business  Adminislrdliini  Otiii  e 
of  Advocacy.  "Small  Business  bv  the 
Numbers".  Mav  2002   h!tf>  '/www  sbn.gov/ 
advo/. 

12.  Herudldt  H  L..  M.L,  .Ackers,  and 
Cyclospora  Working  Croup,  "An  CJutbreak  in 
1996  of  Cyclosporiasis  Associated  With 
Imported  Raspberries,"  Nei\  England  lournal 
at  Mfdicme.  May  29.  1997.  154«-In,5(i 

l.i.  Food  Safety:  Federal  Eltorts  to  Ensure 
the  Safety  of  Imported  Foods  .Are 
Inconsistent  and  I  'iireliabltc  (iAO 
Publication.  April  199H.  http  //www.gao.gov. 

14.  "Port  Lockout  Could  Harm  l.'.S. 
Economy."  http://w\%-w  tirstcoastnews.net/ 
news/2d02-10-()}/usw  portlockout.asp. 

15.  "Transportalinn  official  savs  strike  at 
U.S.  port  would  ripple  across  globe.  '  http/ 
/www.govexec.coni/dailvffd/0202/ 
022702gsnl  htm. 

16.  "The  Informal  Sector  in  El  Salvador. 
Embassy  of  the  United  States  of  America  in 
El  Salvador,  http:// 

sansalvador.usembassy.gov/  Select  EconnuiK 
Info  (left  column),  then  select  the  first  oplKni 
"Economic  and  Commercial  Reports. 
Updates."  at  next  screen  under  Socio- 
economic Reports.  seliMt  the  last  article  '  i  he 
Informal  Sector  in  El  Salvador.  1999,"  and 
Import  Alert  1A1211,  FDA  Cuidance.  March 
199B. /j»p.//ti-Miv./^c/o  go v/ora/ 
Jmportja  1211  .html. 

17.  Guidance  for  Industry,  Importers  and 
Filers,  Food  Security  Preventive  Measures 
Cuidance,  FDA  Publication,  March  2003. 

18.  Investigations  Operations  Manual.  FH A 
Publication,  page  179. 

19.  FDA  Registration  of  Food  Faciliiies 
interim  final  rule,  [niblished  elsewhere  in  the 
issue  of  the  Federal  Register 

List  of  Subjects  in  21  CFR  Part  1 

Cosmetics,  Drugs.  Exports,  Food 
labeling.  Imports.  Labeling,  Reporting 
and  recordkeeping  re(|iiiremenis. 

■  Therefore,  under  the  bcder.il  Food. 
Drug,  and  Cosmetu  .A(  t  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  (^FR  part  1  is 
amended  as  follows 

PART  1— GENERAL  ENFORCEMENT 
REGULATIONS 

■  1    rii.'  aiitlioMt\  (  il.ition  for  21  CFR 
part  1  I  iintiiiues  to  read  as  follows: 

.Authority:  15  U.S.C.  1453,  14,54.  14.55;  19 
U.S.C.  1490.  1491;  21  U.S.C.  321.  331.  3,12, 
333,  334.  335a.  .343.  350c.  350d.  352.  355. 
360b.  362,  371.  374.  381.  382.  393:  42  U.S.C. 
216.  241.  243,  2(;2    2r,4 


■  2.  Subpart  I,  consisting  of  §§1,276 
through  1.285,  is  added  to  part  1  to  read 
as  follows: 

Subpart  I— Prior  Notice  of  Imported  Food 

General  Provisions 

Se. 

1.276  What  definitions  apply  to  this 
subpart^ 

1.277  What  IS  the  sc:ope  of  this  subpart.' 

Requirements  to  Submit  Prior  Notice  of 
Imported  Food 

1  278     Who  IS  authorized  to  submit  prior 

notice' 
1.279     When  niiist  prior  nolic:e  be  submitted 

to  FDA  ■ 
1  2HC     How  must  vou  submit  prior  notice? 
1.2HI     What  information  must  be  in  a  prior 

notice;' 

1.282  What  must  you  do  if  information 
changes  aher  you  have  received 
confirmation  of  a  prior  notice  from  FDA.' 

Consequences 

1.283  What  happens  to  food  that  is 
imparted  or  offered  for  import  without 
adequate  prior  notice.' 

1.284  What  are  the  other  consequences  of 
tailing  to  submit  adequate  prior  notice  or 
otherwise  tailing  to  comply  with  this 
subpart ' 

1  285     What  happens  to  food  that  is 
imported  or  offered  for  import  from 
unregistered  fac:ilities  that  are  required  to 
register  under  21  CIFR  part  1,  subpart  Hf 

General  Provisions 

§  1 .276    What  definitions  apply  to  this 
subpart? 

(a)  Thf  act  means  the  Federal  Food, 
Drug,  and  CosmtHic  Act. 

(b)  The  definiticms  of  terms  in  section 
201  of  the  act  (21  C.S.C.  321)  apply 
when  the  terms  are  used  in  this  subpart, 
unless  defined  below. 

(1 )  Cdlfiuliir  ddv  means  every  day 
shown  on  the  calendar. 

(2)  Countiy  from  ivhich  the  article 
orif^inates  means  FDA  Country  of 
Production. 

(3)  (Country  frnm  which  the  article  is 
shipped  means  the  country  in  which  the 
article  of  hiod  is  loaded  onto  the 
conveyance  that  brings  it  to  the  United 
States  or,  in  the  case  of  food  sent  by 
international  mail,  the  country  in  which 
the  article  will  be  mail. 

(4)  FDA  Country  nf  Production  means: 
(i)  For  an  article  of  food  that  is  in  its 

natural  state,  the  country  where  the 
article  ol  food  was  grown,  including 
harvested  or  collected  and  readied  for 
shipment  to  the  United  States.  If  an 
article  of  food  is  wild  fish,  including 
seafooc:  that  was  caught  or  harvested 
outside  the  waters  of  the  United  States 
by  a  vessel  that  is  not  registered  in  the 
United  States,  the  FDA  Country  of 
Production  is  the  country  in  which  the 
vessel  is  registered.  If  an  article  of  food 
that  is  in  its  natural  state  was  grown. 
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including  harvested  or  collected  and 
readied  for  shipment,  in  a  Territory,  the 
FDA  Country  of  Production  is  the 
United  States. 

(ii)  For  an  article  of  food  that  is  no 
longer  in  its  natural  state,  the  country 
where  the  article  was  made;  except  that, 
if  an  article  of  food  is  made  from  wild 
fish,  including  seafood,  aboard  a  vessel, 
the  FDA  Country  of  Production  is  the 
country  in  which  the  vessel  is 
registered.  If  an  article  of  food  that  is  no 
longer  in  its  natural  state  was  made  in 
a  Territory,  the  FDA  Country  of 
Production  is  the  United  States. 

(5)  Food  has  the  meaning  given  in 
section  201(f)  of  the  act, 

(i)  Except  for  purposes  of  this  subpart, 
it  does  not  include: 

(A)  Food  contact  substances  as 
defined  in  section  409(h)(6)  of  the  act 
(21  U.S.C.  348(h)(6));  or 

(B)  Pesticides  as  defined  in  7  U.S.C. 
136(u). 

(ii)  Examples  of  food  include  fruits, 
vegetables,  fish,  including  seafood, 
dairy  products,  eggs,  raw  agricultural 
commodities  for  use  as  food  or  as 
components  of  food,  animal  feed 
(including  pet  food),  food  and  feed 
ingredients,  food  and  feed  additives, 
dietary  supplements  and  dietary 
ingredients,  infant  formula,  beverages 
(including  alcoholic  beverages  and 
bottled  water),  live  food  animals,  bakery 
goods,  snack  foods,  candy,  and  canned 
foods. 

(6)  Grower  means  a  person  who 
engages  in  growing  and  harvesting  or 
collecting  crops  (including  botanicals), 
raising  animals  (including  fish,  which 
includes  seafood),  or  both. 

(7)  International  mail  means  foreign 
national  mail  services.  International 
mail  does  not  include  express  carriers, 
express  consignment  operators,  or  other 
private  delivery  services. 

(8)  \'o  longer  in  its  natural  state 
means  that  an  article  of  food  has  been 
made  from  one  or  more  ingredients  or 
synthesized,  prepared,  treated, 
modified,  or  manipulated.  Examples  of 
activities  that  render  food  no  longer  in 
its  natural  state  are  cutting,  peeling, 
trimming,  washing,  waxing, 
eviscerating,  rendering,  cooking,  baking, 
freezing,  cooling,  pasteurizing, 
homogenizing,  mixing,  formulating, 
bottling,  milling,  grinding,  extracting 
juice,  distilling,  labeling,  or  packaging. 
Crops  that  have  been  cleaned  [e.g., 
dusted,  washed),  trimmed,  or  cooled 
attendant  to  harvest  or  collection  or 
treated  against  pests,  waxed,  or  polished 
are  still  in  their  natural  state  for 
purposes  of  this  subpart.  Whole  fish 
headed,  eviscerated,  or  frozen  attendant 
to  har\'est  are  still  in  their  natural  state 
for  purposes  of  this  subpart. 


(9)  Port  of  arrival  means  the  water,  air, 
or  land  port  at  which  the  article  of  food 
is  imported  or  offered  for  import  into 
the  United  States,  i.e.,  the  port  where 
the  article  of  food  first  arrives  in  the 
United  States.  This  port  may  be 
different  than  the  port  where 
consumption  or  warehouse  entry  or 
foreign  trade  zone  admission 
documentation  is  presented  to  the 
United  States  Bureau  of  Customs  and 
Border  Protection  (CBP). 

(10)  Port  of  entry,  in  sections  801  (m) 
and  801(1)  of  the  act,  means  the  port  of 
entry  as  defined  in  19  CFR  101.1. 

(11)  Registration  number  refers  to  the 
registration  number  assigned  by  FDA 
under  section  415  of  the  act  (21  U.S.C. 
350d)  and  21  CFR  part  1,  subpart  H. 

(12)  Shipper  means  the  owner  or 
exporter  oi  the  article  of  food  who 
consigns  and  ships  the  article  from  a 
foreign  country  or  the  person  who  sends 
an  article  of  food  by  international  mail 
to  the  United  States. 

(13)  United  States  means  the  Customs 
territory  of  the  United  States  (i.e.,  the  50 
states,  the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico),  but  not 
the  Territories. 

(14)  You  means  the  person  submitting 
the  prior  notice,  i.e.,  the  submitter,  or 
the  person  transmitting  prior  notice 
information  on  behalf  of  the  submitter, 
i.e..  the  transmitter. 

§  1 .277    What  is  the  scope  of  this  subpart? 

(a)  This  subpart  applies  to  all  food  for 
humans  and  other  animals  that  is 
imported  or  offered  for  import  into  the 
United  States  for  use,  storage,  or 
distribution  in  the  United  States, 
including  food  for  gifts  and  trade  and 
quality  assurance/quality  control 
samples,  food  for  transshipment  through 
the  United  States  to  another  country, 
food  for  future  export,  and  food  for  use 
in  a  U.S.  Foreign  Trade  Zone. 

(b)  Notwithstanding  paragraph  (a). 
this  subpart  does  not  apply  to: 

(1)  Food  for  an  individual's  personal 
use  when  it  is  carried  by  or  otherwise 
accompanies  the  individual  when 
arriving  in  the  United  States: 

(2)  Food  that  was  made  by  an 
individual  in  his/her  personal  residence 
and  sent  by  that  individual  as  a  personal 
gift  (i.e..  for  non-business  reasons)  to  an 
individual  in  the  United  States: 

(3)  Food  that  is  imported  then 
exported  without  leaving  the  port  of 
arrival  until  export; 

(4)  Meat  food  products  that  at  the  time 
of  importation  are  subject  to  the 
exclusive  jurisdiction  of  the  U.S. 
Department  of  Agriculture  (USD.^) 
under  ihe  Federal  Meat  Inspection  Act 
(21  U.S.C.  601  etseq.y. 


(5)  Poultry*  products  that  at  the  time 
of  importation  are  subject  to  the 
exclusive  jurisdiction  of  USDA  under 
the  Poultry  Products  Inspection  Act  (21 
U.S.C.  451  et  seq.y.  and 

(6)  Egg  products  that  at  the  time  of 
importation  are  subject  to  the  exclusive 
jurisdiction  of  USDA  under  the  Egg 
Products  Inspection  Act  (21  U.S.C.  1031 
et  seq.). 

Requirements  To  Submit  Prior  Notice  of 
Imported  Food 

§  1 .278    Who  is  authorized  to  submK  prior 
notice? 

A  prior  notice  for  an  article  of  food 
may  be  submitted  by  any  person  with 
knowledge  of  the  required  information. 
This  person  is  the  submitter.  The 
submitter  also  may  use  another  person 
to  transmit  the  required  information  on 
his/her  behalf  The  person  who 
transmits  the  information  is  the 
transmitter.  The  submitter  and 
transmitter  may  be  the  same  person. 

§  1 .279    When  must  prior  notice  t>e 
submitted  to  FDA? 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  you  must  submit  the 
prior  notice  to  FDA  and  the  prior  notice 
submission  must  be  confirmed  by  FDA 
for  review'  as  follows: 

(1)  If  the  article  of  food  is  arriving  by 
land  bv  road,  no  less  than  2  hours  before 
arriving  at  the  port  of  arrival: 

(2)  If  the  article  of  food  is  arriving  by 
land  bv  rail,  no  less  than  4  hours  before 
arriving  at  the  port  of  arrival: 

(3)  If  the  article  of  food  is  arriving  by 
air.  no  less  than  4  hours  before  arriving 
at  the  port  of  arrival:  or 

(4)  If  the  article  of  food  is  arriving  by 
water,  no  less  than  8  hours  before 
arriving  at  the  port  of  arrival. 

(b)  Except  in  the. case  of  an  article  of 
food  imported  or  offered  for  import  b\- 
international  mail,  you  may  not  submit 
prior  notice  more  than  5  calendar  days 
before  the  anticipated  date  of  arrival  of 
the  food  at  the  anticipated  port  of 
arrival. 

(c)  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section,  if  the  article  of 
food  is  arriving  by  international  mail, 
vou  must  submit  the  prior  notice  before 
the  article  of  food  is  sent  to  the  United 
States. 

(d)  FDA  will  notif\'  you  that  your 
prior  notice  has  been  confirmed  for 
review  with  a  reply  message  that 
contains  a  Prior  Notice  (PN) 
Confirmation  Number.  Your  prior  notice 
will  be  considered  submitted  and  the 
prior  notice  time  will  start  when  FDA 
has  confirmed  your  prior  notice  for 
review. 

(e)  The  PN  Confirmation  Number 
must  accompany  any  article  of  food 
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arriving  by  international  mail.  The  PN 
Confirmation  Number  must  appear  on 
the  (Customs  Declaration  that 
accompanies  the  package. 

(f)  A  copy  of  the  confirmation 
including  the  PN  Confirmation  Number. 
must  accompany  any  article  of  food  that 
is  subject  ♦o  this  subpart  when  it  is 
carried  by  or  otherwise  accompanies  an 
individual  when  arriving  in  the  United 
States.  The  copy  of  the  c;cmfirmation 
must  be  provided  to  CBP  or  FDA  upon 
arrival. 

(g)  The  PN  Confirmation  Number 
must  accompany  any  article  of  food  for 
which  the  prior  notice  was  submitted 
through  the  FDA  Prior  Notice  System 
Interface  (FDA  PN  Svstem  Interface) 
when  the  article  arrives  in  the  United 
States  and  must  be  provided  to  CBP  or 
FDA  upon  arrival. 

§  1 .280    How  must  you  submit  prior  notice? 

(a)  You  must  submit  the  prior  notice 
electronically  to  FDA.  You  must  submit 
all  prior  notice  information  in  the 
English  language,  except  that  an 
individuals  name,  the  name  of  a 
company,  and  the  name  of  a  street  mav 
be  submitted  in  a  foreign  language  All 
information,  including  these  items, 
must  be  submitted  using  the  Latin 
(Roman)  alphabet.  Unless  paragraph  (d) 
of  this  section  applies,  you  must  submit 
prior  notice  through: 

(1)  The  CBP  Automated  Broker 
Interface  of  the  Automated  Commercial 
Svstem  (ABI/ACS);  or 

(2)  The  FDA  PN  System  Interface  at 
http  //iM^-wciccPssfdri^ow  \'ou  must 
submit  prior  notice  through  the  FDA  PN 
System  Interface  for  articles  of  food 
imported  or  offered  for  import  bv 
international  mail,  other  transaction 
types  that  cannot  be  made  through  ABI/ 
ACS.  and  articles  of  food  that  have  been 
refused  under  section  801(m)(l)  of  the 
act  and  this  subpart 

(b)  If  a  custom  broker's  or  self-filer's 
system  is  not  working  or  if  the  ABI/ACS 
interface  is  not  working,  prior  notice 
must  be  submitted  through  the  FDA  P.\ 
Svstem  Interface. 

(c)  If  FDA  determines  that  FDA  PN 
System  Interface  is  not  working,  FDA 
will  issue  notification  at  http:// 
ivwiv.access. fda.gov  and  FDA  Web  site 
at  http://vv'\^'\v. fda.gov — see  Prior 
Notice.  Once  FDA  issues  this 
notification,  if  you  intended  to  use  the 
FDA  PN  System  Interface  to  submit  a 
prior  notice,  you  must  submit  prior 
notice  information  bv  e-mail  or  bv  fax 
to  FDA.  The  location  for  receipt  of 
submission  by  e-mail  or  fax  is  listed  at 
http :./ /v%-w\v.fda  gov — see  Prior  Notice — 
PN  System  Interface 

(d)'lf  FDA  determines  that  the 
Operational  and  Administration  Svstem 


for  Import  Support  (OASIS)  is  not 
vvfirking,  FDA  will  issue  notification  at 
http://www.access.fda.gov.  on  the  FDA 
Web  site  at  http://www.fda.gov.  and 
through  messages  in  ABI/ACS.  Once 
PTIA  issues  this  notification,  all  prior 
notices  must  be  submitted  to  FDA  bv  e- 
mail  or  by  fax.  The  location  for  receipt 
of  submission  by  e-mail  or  fax  is  listed 
at  http://i\-ww  fda.gov — see  Prior  Notice. 
(e)  Prior  notice  information  will  onlv 
be  accepted  at  the  listed  e-mail  or  fax 
locations  if  FDA  determines  that  the 
FDA  PN  System  Interface  or  OASIS  is 
not  working 

§  1.281     What  information  must  be  in  a 
prior  notice? 

(a)  (rfntral  For  eac:h  article  of  food 
that  is  imported  or  offered  for  import 
into  the  I'nifed  States,  except  by 
international  mail,  vou  must  submit  the 
information  for  the  article  that  is 
required  in  this  paragraph. 

( 1 )  The  name  of  the  individual 
submitting  the  prior  notice  and  his/her 
business  address  and  phone  number, 
fax  number,  and  e-mail  address,  and  the 
name  and  address  of  the  submitting 
firm,  if  applicable   If  a  registration 
number  ks  provided,  city  and  ccjuntrv 
may  be  providad  instead  of  th(!  full 
address; 

[2]  If  different  from  the  submitter,  the 
name  of  the  individual  and  firm,  if 
applicable,  transmitting  the  prior  notice 
on  behalf  of  the  submitt(;r  and  his/her 
business  address,  and  phone  number, 
fax  number,  and  e-mail  address.  If  a 
registration  number  is  provided,  city 
and  country  may  be  provided  instead  of 
the  full  address; 

(3)  The  "Utrv  type; 

(4)  The  CBP  entry  identifier  [e.g..  CBP 
entry  number  or  in-bond  number),  if 

a\  ailable; 

(5)  The  identity  of  the  article  of  food 
being  imported  or  offered  for  import,  as 
follows; 

(i)  The  complete  FDA  product  code; 

(ii!  The  comnKm  or  usual  name  or 
market  name; 

(iii)  The  estimated  quantity  of  food 
that  will  be  shipped,  described  from 
largest  c:ontainer  to  smallest  package 
size;  and 

(iv)  The  lot  or  code  numbers  or  other 
identifier  of  the  food  if  required  bv  the 
act  or  FDA  rf;gulations,  f.g..  low  acid 
canned  foo(ls,  by  21  CFR  113.60(c); 
acidified  foods,  by  21  CFR  114.80(b); 
and  infant  formula,  by  21  CFR  106.90; 

(6)  For  an  article  of  food  that  is  no 
longer  in  its  natural  state,  the  name  and 
address  of  the  manufacturer  and  the 
registration  number  assigned  to  the 
facility  that  is  associated  with  the  article 
of  food.  A  registration  number  is  not 
required  for  a  facility  associated  with  an 


article  of  food  if  the  article  is  imported 
or  offered  for  import  for  transshipment, 
storage,  and  export,  or  further 
manipulation  and  export.  If  the  article 
of  food  is  sent  by  an  individual  as  a 
personal  gift  {i.e..  for  nonbusiness 
reasons)  to  an  individual  in  the  United 
States,  you  may  provide  the  name  and 
address  of  the  firm  that  appears  on  the 
label  under  21  CFR  101.5  instead  of  the 
name,  address,  and  registration  number 
of  the  manufacturer.  If  a  registration 
number  is  provided,  city  and  country 
may  be  provided  instead  of  the  full 
address; 

(7)  For  an  article  of  food  that  is  in  its 
natural  state,  the  name  and  growing 
location  address  of  the  grower,  if 
known.  If  the  submitter  does  not  know 
the  identity  of  the  grower  or,  if  the 
article  has  been  consolidated,  the 
identity  of  any  of  the  growers,  you  may 
provide  the  name  and  address  of  the 
firm  that  has  consolidated  the  articles  of 
food  from  different  growers  or  different 
growing  locations; 

(8)  The  FDA  Country  of  Production; 

(9)  The  name  and  address  of  the 
shipper  and,  if  the  shipper  is  required 
to  register  under  21  CFR  part  1,  subpart 
H,  the  registration  number  assigned  to 
the  shipper's  facility  that  is  associated 
with  the  article  of  food.  A  registration 
number  is  not  required  for  a  facility 
associated  with  an  article  of  food  if  the 
article  is  imported  or  offered  for  import 
for  transshipment,  storage,  and  export, 
or  further  manipulation  and  export.  If  a 
registration  number  is  provided,  city 
and  country  may  be  provided  instead  of 
the  full  address; 

(10)  The  country'  from  which  the 
article  is  shipped; 

(11)  Anticipated  arrival  information 
about  the  article  of  food  being  imported 
or  offered  for  import,  as  follows: 

(i)  The  anticipated  port  of  arrival  and, 
if  the  anticipated  port  of  arrival  has 
more  than  one  border  crossing,  the 
specific  anticipated  border  crossing 
where  the  food  will  be  brought  into  the 
United  States; 

(ii)  The  anticipated  date  on  which  the 
article  of  food  will  arrive  at  the 
anticipated  port  of  arrival:  and 

(iii)  The  anticipated  time  of  that 
arrival; 

(12)  The  name  and  address  of  the 
importer.  If  a  registration  number  is 
provided,  city  and  country  may  be 
provided  instead  of  the  full  address.  The 
identity  of  the  owner  is  not  required  for 
an  article  of  food  that  is  imported  or 
offered  for  import  for  transshipment 
through  the  United  States  under  a 
Transportation  and  Exportation  entry; 

(13)  The  name  and  address  of  the 
owner  if  different  from  the  importer  or 
ultimate  consignee.  If  a  registration 
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number  is  provided,  city  and  country 
may  be  provided  instead  of  the  full 
address.  The  identity  of  the  importer  is 
not  required  for  an  article  of  food  that 
is  imported  or  offered  for  import  for 
transshipment  through  the  United  States 
under  a  Transportation  and  Exportation 
entry; 

(14)  The  name  and  address  of  the 
ultimate  consignee.  If  a  registration 
number  is  provided,  city  and  country 
may  be  provided  instead  of  the  full 
address.  The  identity  of  the  ultimate 
consignee  is  not  required  for  an  article 
of  food  that  is  imported  or  offered  for 
import  for  transshipment  through  the 
United  States  under  a  Transportation 
and  Exportation  entry; 

(15)  The  mode  of  transportation; 

(16)  The  Standard  Carrier 
Abbreviation  Code  (SCAC)  or 
International  Air  Transportation 
Association  (lATA)  code  of  the  carrier 
which  is,  or  will  be,  carrying  the  article 
of  food  from  the  country  from  which  the 
article  is  shipped  to  the  United  States, 
or  if  codes  are  not  applicable,  then  the 
name  and  country  of  the  carrier; 

(17)  Planned  shipment  information,  as 
applicable: 

(i)  The  Airway  Bill  number(s)  or  Bill 
of  Lading  number(s).  This  information  is 
not  required  for  an  article  of  food  when 
carried  by  or  otherwise  accompanying 
an  individual  when  entering  the  United 
States; 

(ii)  For  food  arriving  by  ocean  vessel, 
the  vessel  name  and  voyage  number; 

(iii)  For  food  arriving  by  air  carrier, 
the  flight  number; 

(iv)  For  food  arriving  by  truck,  bus,  or 
rail,  the  trip  number; 

(v)  For  food  arriving  as  containerized 
cargo  by  water,  air,  or  land,  the 
container  number(s).  This  information  is 
not  required  for  an  article  of  food  when 
carried  by  or  otherwise  accompanying 
an  individual  when  entering  the  United 
States; 

(vi)  For  food  arriving  by  rail,  the  car 
number.  This  information  is  not 
required  for  an  article  of  food  when 
carried  by  or  otherwise  accompanying 
an  individual; 

(vii)  For  food  arriving  by  privately 
owned  vehicle,  the  license  plate  number 
and  State  or  province;  and 

(viii)  The  6-digit  Harmonized  Tariff 
Schedule  (HTS)  code. 

(b)  Articles  arriving  by  international 
mail.  For  each  article  of  food  that  is 
imported  or  offered  for  import  into  the 
United  States  by  international  mail,  you 
must  submit  the  information  for  the 
article  that  is  required  in  this  paragraph. 

(1)  The  name  of  the  individual 
submitting  the  prior  notice  and  his/her 
business  address,  and  phone  number, 
fax  number,  and  e-mail  address,  and  the 


name  and  address  of  the  submitting 
firm,  if  applicable.  If  a  registration 
number  is  provided,  city  and  country 
may  be  provided  instead  of  the  full 
address; 

(2)  If  different  from  the  submitter,  the 
name  of  the  individual  and  firm,  if 
applicable,  transmitting  the  prior  notice 
on  behalf  of  the  submitter  and  his/her 
business  address  and  phone  number,  fax 
number,  and  e-mail  address.  If  a 
registration  number  is  provided,  city 
and  country  may  be  provided  instead  of 
the  full  address; 

(3)  The  entry  type  (which  will  be  a 
mail  entry); 

(4)  The  identity  of  the  article  of  food 
being  imported  or  offered  for  import,  as 
follows: 

(i)  The  complete  FDA  product  code; 

(ii)  The  corrmion  or  usual  name  or 
market  name; 

(iii)  The  estimated  quantity  of  food 
that  will  be  shipped,  described  from 
largest  container  to  smallest  package 
size;  and 

(iv)  The  lot  or  code  numbers  or  other 
identifier  of  the  food  if  required  by  the 
act  or  FDA  regulations,  e.g..  low  acid 
canned  foods,  bv  21  CFR  113.60(c); 
acidified  foods,  by  21  CFR  114.80(b); 
and  infant  formula,  21  CFR  106.90; 

(5)  For  an  article  of  food  that  is  no 
longer  in  its  natural  state,  the  name  and 
address  of  the  manufacturer  and  the 
registration  number  assigned  to  the 
facility  that  is  associated  with  the  article 
of  food.  A  registration  number  is  not 
required  for  a  facility  associated  with  an 
article  of  food  if  the  article  is  imported 
or  offered  for  import  for  transshipment, 
storage  and  export,  or  further 
manipulation  and  export.  If  the  article 
of  food  is  sent  by  an  individual  as  a 
personal  gift  (i.e..  for  non-business 
reasons)  to  an  individual  in  the  United 
States,  you  may  provide  the  name  and 
address  of  the  firm  that  appears  on  the 
label  under  21  CFR  101.5  instead  of  the 
name,  address,  and  registration  number 
of  the  manufacturer.  If  a  registration 
number  is  provided,  city  and  country 
may  be  provided  instead  of  the  full 
address; 

(6)  For  an  article  of  food  that  is  in  its 
natural  state,  the  name  and  growing 
location  address  of  the  grower,  if 
known.  If  the  submitter  does  not  know 
the  identity  of  the  grower  or.  if  the 
article  has  been  consolidated,  the 
identity  of  any  of  the  growers,  you  may 
provide  the  name  and  address  of  the 
firm  that  has  consolidated  the  articles  of 
food  from  different  growers  or  different 
growing  locations; 

(7)  The  FDA  Country  of  Production; 

(8)  The  name  and  address  of  the 
shipper  and,  if  the  shipper  is  required 
to  register  under  21  CFR  part  1,  subpart 


H,  the  registration  number  assigned  to 
the  shipper's  facility  that  is  associated 
with  the  article  of  food.  A  registration 
number  is  not  required  for  a  facility 
associated  with  an  article  of  food  if  the 
article  is  imported  or  offered  for  import 
for  transshipment,  storage  and  export,  or 
further  manipulation  and  export.  If  a 
registration  number  is  provided,  city 
and  country  may  be  provided  instead  of 
the  full  address; 

(9)  The  country  from  which  the  article 
is  shipped  (i.e.,  mailed); 

(10)  The  anticipated  date  of  mailing; 
and 

(11)  The  name  and  address  of  the  U.S. 
recipient. 

(c)  Refused  articles.  If  the  article  of 
food  has  been  refused  under  section 
801(m)(l)  of  the  act  and  this  subpart, 
you  must  submit  the  information  for  the 
article  that  is  required  in  this  paragraph. 
However,  if  the  refusal  is  based  on 
§  1.283(a)(l)(iii)  (Untimely  Prior  Notice), 
you  do  not  have  to  re-submit  any 
information  previously  submitted 
unless  it  has  changed  or  the  article  has 
been  exported  and  the  original  prior 
notice  was  submitted  through  ABI/ACS. 
If  the  refusal  is  based  on  §  1 .283(a)(ii), 
you  should  cancel  the  previous 
submission  per  §  1.282(b)  and  (c). 

(1)  The  name  of  the  individual 
submitting  the  prior  notice  and  his/her 
business  address,  and  phone  number, 
fax  number,  and  e-mail  address,  and  the 
name  and  address  of  the  submitting 
firm,  if  applicable.  If  a  registration 
number  is  provided,  city  and  country 
may  be  provided  instead  of  the  full 
address; 

(2)  If  different  from  the  submitter,  the 
name  of  the  individual  and  firm,  if 
applicable,  transmitting  the  prior  notice 
on  behalf  of  the  submitter  and  his/her 
business  address,  and  phone  number, 
fax  number,  and  e-mail  address.  If  the 
registration  number  is  provided,  city 
and  country  may  be  provided  instead  of 
the  full  address; 

(3)  The  entry  tvpe; 

(4)  The  CBP  entry  identifier  (e.g.,  CBP 
entry  number  or  in-bond  number),  if 
available; 

(5)  The  identity  of  the  article  of  food 
being  imported  or  offered  for  import,  as 
follows: 

(i)  The  complete  FDA  product  code; 

(ii)  The  common  or  usual  name  or 
market  name; 

(iii)  The  quantity  of  food  that  was 
shipped,  described  from  largest 
container  to  smallest  package  size;  and 

(iv)  The  lot  or  code  numbers  or  other 
identifier  of  the  food  if  required  by  the 
act  or  FDA  regulations,  e.g..  low  acid 
canned  foods,  bv  21  CFR  113.60(c); 
acidified  foods,  by  21  CFR  114.80fb); 
and  infant  formula,  bv  21  CFR  106.90; 
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(6)  For  an  article  of  food  that  is  no 
longer  in  its  natural  state,  the  name  and 
address  uf  the  manufacturer  and  the 
registration  number  assigned  to  the 
facility  that  is  associated  with  the  article 
of  food.  A  registration  number  is  not 
required  for  a  facilit\  associated  with  an 
article  of  food  if  the  article  is  imported 
or  offered  for  import  for  transshipment, 
storage  and  export,  or  further 
manipulation  and  export   If  the  article 
of  food  is  sent  by  an  individual  as  a 
personal  gift  [i.e..  for  non-business 
reasons)  to  an  individual  in  the  United 
States,  you  mav  pri)\ide  the  name  and 
address  of  the  firm  that  appears  on  the 
label  under  21  CFR  101.5  instead  of  the 
name,  address,  and  registration  number 
of  the  manufacturer  If  a  registration 
number  is  provided,  citv  and  countrv 
mav  be  provided  instead  of  the  full 
address, 

(7)  For  an  article  of  food  that  is  in  it-^ 
natural  state,  the  name  and  growing 
location  address  of  the  grower,  if 
known.  If  the  submitter  does  not  know 
the  identity  of  the  grower  or.  if  the 
article  has  been  consolidated,  anv  of  the 
growers,  vou  mav  provide  the  name  and 
address  of  the  firm  that  has  consolidated 
the  articles  of  food  from  different 
growers  or  different  growing  locations; 

(8)  The  FDA  Country  of  Production: 

(9)  The  name  and  address  of  the 
shipper  and.  if  the  shipper  is  required 
to  register  under  21  CFR  part  1.  subpart 
H.  the  registration  number  assigned  tn 
the  shipper's  facility  that  is  associaterl 
with  the  article  of  food.  A  registration 
number  is  not  required  for  a  facilitv 
associated  with  an  article  of  food  if  the 
article  is  imported  or  offered  for  import 
for  transshipment,  storage  and  export,  or 
further  manipulation  and  export.  If  a 
registration  number  is  provided,  citv 
and  country  may  be  provided  instead  of 
the  full  address; 

(10)  The  countrv  from  which  thf 
article  is  shipped. 

(11)  The  port  of  arrival; 

(12)  The  name  and  address  of  the 
importer.  If  a  registration  number  is 
provided,  citv  and  countrv  mav  be 
provided  instead  of  the  full  address.  The 
identity  of  the  importer  is  not  required 
for  an  article  of  food  that  is  imported  or 
offered  for  import  for  transshipment 
through  the  United  States  under  a 
Transportation  and  Exportation  entr\-. 

(13)  The  name  and  address  of  the 
owner,  if  different  from  the  owner  or 
ultimate  consignee.  If  a  registration 
number  is  provided,  citv  and  countn 
may  be  provided  instead  of  the  full 
address.  The  identitv  of  the  owner  is  not 
required  for  an  article  of  food  that  is 
imported  or  offered  for  import  for 
transshipment  through  the  United  States 


under  a  Transportation  and  Exportation 
entrv; 

(14)  The  name  and  address  of  the 
ultimate  consignee.  If  a  registration 
number  is  provided,  citv  and  country 
may  be  provided  instead  of  the  full 
address  The  identitv  of  the  ultimate 
consignee  's  not  required  for  an  article 
of  food  that  is  imported  or  offered  for 
import  for  transshipment  through  the 
United  States  under  a  Transportation 
and  Kxportation  entrv; 

[\r>]  The  mode  of  transportation; 

(16)  The  Standard  Carrier 
Abbre\iatioii  ('ode  (SCAC])  or 
International  Air  Transportation 
.-\sso(  lation  (lATA)  code  of  the  carrier 
which  carried  the  article  of  food  from 
the  (  ouiitr\  from  which  the  article  is 
shipped  to  the  United  .States,  or  if  codes 
are  not  applii:able,  then  the  name  and 
country  of  the  carrier: 

(17)  Shipment  information,  as 
applicable: 

(i)  The  .Xirway  Bill  number(s)  or  Bill 
of  [>.iding  nuinber(s):  however,  this 
information  is  not  required  for  an  article 
of  ftiod  when  carried  by  or  otherwise 
.iccompanving  an  individual  when 
entering  the  United  States: 

(ii)  For  tood  that  arrived  bv  ocean 
\essei,  the  vessel  name  and  voyage 
number; 

(iii)  For  food  that  arrived  by  air 
carrier,  the  flight  number: 

(iv)  For  food  th.it  arriveti  bv  truck, 
bus.  or  rail,  the  trip  number: 

(v)  For  fond  that  arrived  as 
( (uitainerized  (  argo  bv  water,  air.  or 
land,  the  container  number(s);  however. 
this  information  is  not  required  for  an 
article  of  food  when  carried  bv  or 
otherwise  ac  t  ompanying  an  individual 
when  entering  the  United  States; 

(vi)  For  food  that  arrived  bv  rail,  the 
car  number;  howi^ver.  this  information 
is  not  required  for  .in  .irticle  of  food 
when  carried  bv  or  otherwise 
accompanving  an  individual; 

(vii)  For  food  th.it  .irrived  bv  privately 
owned  vehicle,  the  in  ense  plate  number 
and  Statf:  or  province: 

(viii)  The  6-digit  HTS  code:  and 

(18)  The  location  and  addrt;ss  where 
the  article  of  refused  food  will  be  or  is 
being  held,  the  date  the  article  has 
.irrived  or  will  arrive  at  that  location, 
and  identification  of  a  contact  at  that 
location. 

§  1 .282     What  must  you  do  if  information 
changes  after  you  have  received 
confirmation  of  a  prior  notice  from  FDA? 

(a)(1)  If  any  of  the  information 
required  in  ii)  1  281(a)  except  the 
information  required  in: 

(i)<?1.281(a)(5)(iii)  (quantity). 

(ii)  ti  1.281(a)(ll)  (anticipated  arrival 
information),  or 


(iii)  §  1.281(a)(17)  (planned  shipment 
information)  changes  after  you  receive 
notice  that  FDA  has  confirmed  your 
prior  notice  submission  for  review,  you 
must  resubmit  prior  notice  in 
accordance  with  this  subpart  unless  the 
article  of  food  will  not  be  offered  for 
import  or  imported  into  the  United 
States. 

(2)  If  any  of  the  information  required 
in  §  1.281(b),  except  the  information 
required  in  §  1.281(b)(10)  (the 
anticipated  date  of  mailing),  changes 
after  you  receive  notice  that  FDA  has 
confirmed  your  prior  notice  submission 
for  review,  you  must  resubmit  prior 
notice  in  accordance  with  this  subpart, 
unless  the  article  of  food  will  not  be 
offered  for  import  or  imported  into  the 
United  States, 

(b)  If  you  submitted  the  prior  notice 
via  the  FDA  PN  System  Interface,  you 
should  cancel  the  prior  notice  via  the 
FDA  PN  System  Interface. 

(c)  If  you  submitted  the  prior  notice 
via  ABl/ACS,  you  should  cancel  the 
prior  notice  via  ACS  by  requesting  that 
CBP  delete  the  entry. 

Consequences 

§  1 .283  What  happens  to  food  that  is 
imported  or  offered  for  import  without 
adequate  prior  notice? 

(a)  For  each  article  of  food  that  is 
imported  or  offered  for  import  into  the 
United  States,  except  for  food  arriving 
by  international  mail  or  food  carried  by 
or  otherwise  accompanying  an 
individual,  the  consequences  are: 

(1)  Inadequate  prior  notice — (i)  No 
prior  notice.  If  an  article  of  food  arrives 
at  the  port  of  arrival  and  no  prior  notice 
has  been  submitted  and  confirmed  by 
FDA  for  review,  the  food  is  subject  to 
refusal  of  admission  under  section 
801(m)(l)  of  the  act  (21  U.S.C. 
381(m)(l)).  If  an  article  of  food  is 
refused  for  lack  of  prior  notice,  unless 
CBP  concurrence  is  obtained  for  export 
and  the  article  is  imm.ediately  exported 
from  the  port  of  arrival  under  CBP 
supervision,  it  must  be  held  within  the 
port  of  entry  for  the  article  unless 
directed  by  CBP  or  FDA. 

(ii)  Inaccurate  prior  notice.  If  prior 
notice  has  been  submitted  and 
confirmed  by  FDA  for  review,  but  upon 
review  of  the  notice  or  examination  of 
the  article  of  food,  the  notice  is 
determined  to  be  inaccurate,  the  food  is 
subject  to  refusal  of  admission  under 
section  801(m)(l)  of  the  act  (21  U.S.C. 
381(m)(l)).  If  the  article  of  food  is 
refused  due  to  inaccurate  prior  notice, 
unless  CBP  concurrence  is  obtained  for 
export  and  the  article  is  immediately 
exported  from  the  port  of  arrival  under 
CBP  supervision,  it  must  be  held  within 
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the  port  entry  for  the  article  unless 
directed  by  CBP  or  FDA. 

(iii)  Untimely  prior  notice.  If  prior 
notice  has  been  submitted  and 
confirmed  by  FDA  for  review,  but  the 
full  time  that  applies  under  §  1.279  of 
this  subpart  for  prior  notice  has  not 
elapsed  when  the  article  of  food  arrives, 
the  food  is  subject  to  refusal  of 
admission  under  section  801{m)(l)  of 
the  act  (21  U.S.C.  381(m){l)),  unless 
FDA  has  already  reviewed  the  prior 
notice,  determined  its  response  to  the 
prior  notice,  and  advised  CBP  of  that 
response.  If  the  article  of  food  is  refused 
due  to  untimely  prior  notice,  unless 
CBP  concurrence  is  obtained  for  export 
and  the  article  is  immediately  exported 
from  the  port  of  arrival  under  CBP 
supervision,  it  must  be  held  within  the 
port  of  entry  for  the  article  unless 
directed  by  CBP  or  FDA. 

(2)  Status  and  movement  of  refused 
food,  (i)  An  article  of  food  that  has  been 
refused  under  section  801(m)(l)  of  the 
act  and  paragraph  (a)  of  this  section 
shall  be  considered  general  order 
merchandise  as  described  in  section  490 
of  the  Tariff  Act  of  1930,  as  amended, 
19  U.S.C.  1490. 

(ii)  Refused  food  must  be  moved 
under  appropriate  custodial  bond.  FDA 
must  be  notified  of  the  location  where 
the  food  has  been  or  will  be  moved, 
within  24  hours  of  refusal.  The  refused 
food  shall  not  be  entered  and  shall  not 
be  delivered  to  any  importer,  owner,  or 
ultimate  consignee.  The  food  must  be 
taken  directly  to  the  designated 
location. 

(3)  Segregation  of  refused  foods.  If  an 
article  of  food  that  is  refused  is  part  of 

a  shipment  that  contains  articles  of  food 
that  have  not  been  placed  underhold, 
the  refused  article  of  food  may  be 
segregated  from  the  rest  of  the  shipment. 
This  segregation  must  take  place  within 
the  port,  of  arrival  or  where  the  article 
is  held,  if  different.  FDA  or  CBP  may 
supervise  segregation.  If  FDA  or  CBP 
determines  that  supervision  is 
necessary,  segregation  must  not  take 
place  without  supervision. 

(4)  Costs.  Neither  FDA  nor  CBP  are 
liable  for  transportation,  storage,  or 
other  expenses  resulting  from  refusal. 

(5)  Export  after  refusal.  An  article  of 
food  that  has  been  refused  imder 

§  1.283(a)  may  be  exported  with  CBP 
concurrence  and  under  CBP  supervision 
unless  it  is  seized  or  administratively 
detained  by  FDA  or  CBP  imder  other 
authority.  If  an  article  of  food  that  has 
been  refiased  admission  under  §  1.283(a) 
is  exported,  the  prior  notice  should  be 
cancelled  within  5  business  days  of 
exportation. 

(6)  No  post-refusal  submission  or 
request  for  review.  If  an  article  of  food 


is  refused  under  section  801(m)(l)  and 
no  prior  notice  is  submitted  or 
resubmitted,  no  request  for  FDA  review 
is  submitted  in  a  timely  fashion,  or 
export  has  not  occm-red  in  accordance 
with  paragraph  (a)(7)  of  this  section,  the 
article  of  food  shall  be  dealt  with  as  set 
forth  in  CBP  regulations  relating  to 
general  order  merchandise  (19  CFR  part 
127),  except  that  the  article  may  only  be 
sold  for  export  or  destroyed  as  agreed  to 
by  CBP  and  FDA. 

(b)  Food  carried  by  or  otherwise 
accompanying  an  individual.  If  food 
carried  by  cr  otherwise  accompanying 
an  individual  eirriving  in  the  United 
States  is  not  for  personal  use  and  does 
not  have  adequate  prior  notice  or  the 
individual  cannot  provide  FDA  or  CBP 
with  a  copy  of  the  PN  confirmation,  the 
food  is  subject  to  refusal  of  admission 
under  section  801(m)(l)  of  the  act.  If 
before  leaving  the  port,  the  individual 
arrange  to  have  the  food  held  at  the  port 
or  exported,  the  article  of  food  shall  be 
destroyed. 

(c)  Post-Refusal  Prior  Notice 
Submissions. 

(1)  If  an  article  of  food  is  refused 
iinder  §  1.283(a)(l)(i)  (no  prior  notice) 
and  the  food  is  not  exported,  prior 
notice  must  be  submitted  in  accordance 
with  §§1.280  and  1.281(c)  of  this 
subpart. 

(2)  If  an  article  of  food  is  refused 
under  §  1.283(a){l){ii)  (inaccurate  prior 
notice)  and  the  food  is  not  exported,  you 
should  cancel  the  prior  notice  in 
accordance  with  §  1.282  and  must 
resubmit  prior  notice  in  accordance 
with  §§  1.280  and  1.281(c). 

(3)  Once  the  prior  notice  has  been 
submitted  or  resubmitted  and  confirmed 
by  FDA  for  review,  FDA  will  endeavor 
to  review  and  respond  to  the  prior 
notice  submission  within  the 
timeframes  set  out  in  §  1.279. 

(d)  FDA  Review  After  Refusal. 

(1)  If  an  article  of  food  has  been 
refused  admission  under  section 
801(m)(l)  of  the  act,  a  reouest  may  be 
submitted  asking  FDA  to  review 
whether  the  article  is  subject  to  the 
requirements  of  this  subpart  under 

§  1.276(b)(4)  or  §  1.277,  or  whether  the 
information  submitted  in  a  prior  notice 
is  accurate.  A  request  for  review  may 
not  be  used  to  submit  prior  notice  or  to 
resubmit  an  inaccurate  prior  notice. 

(2)  A  request  may  be  submitted  only 
by  the  submitter,  importer,  owner,  or 
ultimate  consignee.  A  request  must 
identify  which  one  the  requester  is. 

(3)  A  request  must  be  suomitted  in 
writing  to  FDA  and  delivered  by  mail, 
express  courier,  fax,  or  e-mail.  The 
location  for  receipt  of  a  request  is  listed 
at  http://www.fda.gov — see  Prior  Notice. 
A  request  must  include  all  factual  and 


legal  information  necessary  for  FDA  to 
conduct  its  review.  Only  one  request  for 
review  may  be  submitted  for  each 
refused  article. 

(4)  The  request  must  be  submitted 
within  5  calendar  days  of  the  refusal. 
FDA  will  review  and  respond  within  5 
calendar  days  of  receiving  the  request. 

(5)  If  FDA  determines  that  the  article 
is  not  subject  to  the  requirements  of  this 
subpart  under  §  1.276(b)(5)  or  §  1.277  or 
that  the  prior  notice  submission  is 
accurate,  it  will  notifj'  the  requester,  the 
transmitter,  and  CBP  that  the  food  is  no 
longer  subject  to  refusal  under  section 
801(m)(l)oftheact. 

(e)  International  Mail.  If  an  article  of 
food  arrives  by  international  mail  with 
inadequate  prior  notice  or  the  PN 
confirmation  number  is  not  affixed  as 
required,  the  parcel  will  be  held  by  CBP 
for  72  hours  for  FDA  inspection  and 
disposition.  If  FDA  refuses  the  article 
under  section  801  (m)  of  the  act  and 
there  is  a  return  address,  the  parcel  may 
be  returned  to  sender  stamped  "No  Prior 
Notice — FDA  Refused."  If  the  article  is 
refused  and  there  is  no  return  address 
or  FDA  determines  that  the  article  of 
food  in  the  parcel  appears  to  present  a 
hazard,  FDA  may  dispose  of  or  destroy 
the  parcel  at  its  expense.  If  FDA  does 
not  respond  within  72  hours  of  the  CBP 
hold,  CBP  may  return  the  parcel  to  the 
sender  or,  if  there  is  no  return  address, 
destroy  the  parcel,  at  FDA  expense. 

(f)  Prohibitions  on  delivery  and 
transfer. 

(1)  Notwithstanding  section  801  fb)  of 
the  act.  an  article  of  food  refused  under 
section  801(m)(l)  of  the  act  may  not  be 
delivered  to  the  importer,  owner,  or 
ultimate  consignee  until  prior  notice  is 
submitted  to  FDA  in  accordance  with 
this  subpart,  FDA  has  examined  the 
prior  notice,  FDA  has  determined  t^at 
the  prior  notice  is  adequate,  and  FDA 
has  notified  CBP  and  the  transmitter 
that  the  article  of  food  is  no  longer 
refused  admission  under  section 
801(m)(l). 

(2)  During  the  time  an  article  of  food 
that  has  been  refused  under  section 
801(m)(l)  of  the  act  is  held,  the  article 
may  not  be  transferred  by  any  person 
from  the  port  or  the  secure  facility  until 
prior  notice  is  submitted  to  FDA  in 
accordance  with  this  subpart,  FDA  has 
examined  the  prior  notice,  FDA  has 
determined  that  the  prior  notice  is 
adequate,  and  FDA  has  notified  CBP 
and  the  treinsmitter  that  the  article  of 
food  no  longer  is  refused  admission 
under  section  801(m)(l).  After  this 
notification  by  FDA  to  CBP  and 
transmitter,  entry  may  be  made  in 
accordance  with  law  and  regulation. 

(g)  Relationship  to  other  admissibility 
decisions.  A  determination  that  an 
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article  of  food  is  no  longer  refused 

under  section  801(m)(l)  of  the  act  is 
diffpf^'nt  than,  and  ma\'  (  omt'  ht^forc 
dt'tprminations  df  admissibilitv  under 
other  provisions  of  the  act  or  other  U.S. 
laws.  A  determination  that  an  article  of 
food  IS  no  longer  rt-fused  under  section 
rtOlimld)  does  nnt  mean  that  it  will  be 
granted  admission  untler  other 
provisions  of  the  act  or    "her  U.S.  laws. 

§  1 .284     What  are  the  other  consequences 
of  failing  to  submit  adequate  prior  notice  or 
otherwise  failing  to  comply  with  this 
subpart? 

Id)  The  importing  or  offering  for 
import  into  the  United  States  of  an 
article  uf  food  in  vinLitii  m  uf  the 
re(juirements  of  •.»•(  tiuii  HI)  Ism), 
including  the  requirements  of  this 
subpart,  is  a  prohibited  act  under 
section  301(eel  of.the  act  (21  U,S,C. 
33Hee}). 

(b)  Section  Wl  nf  the  act  (21  U.S.C. 
331)  prohibits  the  doing  of  certain  acts 
or  causing  such  acts  to  be  done, 

(1)1  nder  section  302  of  the  act  (21 
U.S.C.  332).  the  U'nited  States  can  bring 
a  civil  action  in  federal  court  to  enjoin 
persons  who  commit  a  pirohibited  act. 

(2)  Under  section  303  of  the  act  (21 
U.S.C.  333),  the  United  States  can  bring 
a  criminal  action  in  Federal  court  to 
prosecute  persons  who  are  responsible 
for  the  commission  of  a  prohibited  act, 

(c)  Under  section  306  of  the  act  (21 
U.S.C.  335a),  FDA  can  seek  debarment 
of  any  person  who  has  been  convicted 
of  a  felonv  relating  trj  importation  of 
food  into  the  United  States  or  anv 
persnn  whn  has  engaged  in  a  pattern  of 
importing  or  offering  adulterated  food 
that  presents  a  threat  of  serious  adverse 
health  consequences  or  death  to  humans 
nr  animals 

§  1 ,285     What  happens  to  food  that  is 
imported  or  offered  for  import  from 
unregistered  facilities  that  are  required  to 
register  under  21  CFR  part  1,  subpart  H? 

ia)  If  an  article  nf  food  from  a  foreign 
manufacturer  that  is  not  registered  as 
required  under  section  415  of  the  act  (21 
use    <50d)  and  subpart  H  i-;  imported 
or  offered  for  import  into  the  I  'nited 
.States,  the  food  is  subject  to  refusal  of 
admission  under  section  801(m)(l)  of 
the  act  and  ^  1,283  for  failure  to  provide 
adequate  prior  notice.  The  failure  to 
provide  the  (  orrect  registration  number 
of  the  foreign  manufacturer,  if 
registration  is  recjuired  under  section 
4 1 5  of  the  act  and  2 1  ( IFR  part  1 . 
subpart  H,  renders  the  identitv  of  that 
fa(  ilitv  incomplete  for  purposes  of  prior 
notice. 

(b)  Unless  C'BP  (one  urrenie  is 
obtained  for  export  and  the  article  is 
immediately  exported  from  the  port  of 
arrival,  if  an  article  of  food  is  imported 


or  offeretl  for  import  from  a  foreign 
t<u  ilitv  that  is  not  registered  as  required 
under  sectitm  4  15  of  the  act  and  is 
[dac  ed  under  hold,  it  must  be  held 
within  the  port  of  entry  for  the  article 
unless  directed  bv  C^BP  or  FDA. 

(c)  Stdtiis  unci  mmfinvnt  of  held  food 
(1)  .-\n  article  of  food  th.it  has  been 
placed  under  hold  under  section  801(1) 
of  the  act  shall  be  considered  general 
order  merr  handise  as  desc  ribed  in 
section  4M()  of  the  Tariff  Act  of  1930,  as 
amended  119  U.S.C    1490). 

iJ)  Food  under  hold  under  section 
K()l(l)  must  be  moved  under  appropriate 
custodial  bond    FD.-\  must  b(>  notified  of 
the  location  uhere  the  food  has  been  or 
will  be  moved,  within  24  hours  of  the 
hold  The  food  siibject  to  hold  shall  not 
be  entered  and  sh.dl  not  be  delivered  to 
any  importer,  owner,  or  ultimate 
consignee.  The  food  must  be  taken 
directly  to  the  designated  facilitv. 

(d)  Segres.(ition  of  rffiisrd  foods  If  an 
article  of  food  that  has  been  placed 
under  hold  under  section  801(1)  is  part 
of  a  shipment  that  ( luitains  articles  that 
have  not  [leen  placed  under  hold  of  the 
act.  the  iood  uiiiler  hold  niav  be 
segregated  from  the  rest  of  the  shipment. 
This  segregation  must  take  place  within 
the  port  of  arrival  where  the  article  is 
held,  if  different   FDA  or  CBl'  may 
supervise  segregation   If  FDA  or  CBP 
determine  that  super\ision  is  necessary, 
segregation  must  not  take  place  without 
supervision, 

(e)  Costs.  Neither  FDA  nor  (  BP  will 
be  liable  for  transportation,  storage,  or 
other  expenses  resulting  from  anv  hold 

(f)  Export  after  refusui  ,An  article  of 
food  that  has  been  plat  ed  under  hold 
under  section  801(1)  of  the  act  mav  be 
exported  with  CBP  concurrence  and 
und'T  CBP  su[ier\  ision  unless  it  is 
seized  -a  .idministrativeK  detained  by 
FDA  or  CBP  under  other  authority. 

(g)  iVo  Hr'^istnitmn  or  Bequest  for 
Review  It  ,111  ,irti(  le  of  food  is  placed 
under  hold  uiider  si'(  tion  801(1)  of  the 
act  and  no  registration  or  request  for 
FDA  review  is  submitted  in  a  timelv 
f.ishion  or  export  has  not  o(:(  urred  in 

a(  (  ordaiK f  with  suhsec  tion  (g).  the  food 
shall  be  dealt  with  as  set  forth  in  C^BP 
regulations  relating  to  general  order 
mer(  handise.  except  that  the  article  may 
only  be  sold  for  export  or  destroyed  as 
agreed  to  bv  CBP  and  FDA. 

(h)  Food  curried  bv  or  otherwise 
accomfHinviiii^  (in  u\dividuul  If  an 
arti(  le  of  to(Hl  i:arried  bv  or  otherwise 
accompanying  an  individual  arriving  in 
the  U'nited  States  is  placed  under  hold 
under  section  801(1)  of  the  act  because 
it  is  from  a  foreign  facilitv  that  is  not 
registt.'red  as  required  under  section  415 
of  the  act,  21  U.S.C.  350d.  and  subpart 
H.  the  individual  may  arrange  to  have 


the  food  held  at  the  port  or  exported.  If 
such  arrangements  cannot  be  made,  the 
article  of  food  may  be  destroyed. 

(i)  Post-rerfusal  and  post-hold 
submissions.  (1)  Post-refusal.  To  resolve 
the  refusal  if  an  article  of  food  is  refused 
under  §  1 .283(a)  because  the  facility  is 
not  registered,  the  facility  must  be 
registered  and  a  registration  number  has 
been  obtained,  you  should  cancel  the 
prior  notice  and  must  resubmit  the  prior 
notice  in  accordance  with  §  1.283(c). 

(2)  Post-hold.  To  resolve  a  hold,  if  an 
article  of  food  is  held  under  §  1.285(b) 
because  it  is  from  a  foreign  facility  that 
IS  not  registered,  the  facilitv  must  be 
registered  and  a  registration  number 
must  be  obtained. 

(i)  FDA  must  be  notified  of  the 
applicable  registration  number  in 
writing.  The  notification  must  provide 
the  name  anil  contact  information  for 
the  person  submitting  the  information. 
The  notification  may  be  delivered  to 
FDA  by  mail,  express  courier,  fax,  or  e- 
mail.  The  location  for  receipt  of  a 
notification  of  registration  number 
associated  with  an  article  of  food  under 
hold  is  listed  at  http://i\-\^-H'.  fda.gov — see 
Food  Facility  Registration.  The 
notification  should  include  the 
applicable  (IBP  identifier. 

(^ii)  If  FDA  determines  that  the  article 
is  no  longer  subject  to  hold,  it  will 
notify  the  person  who  provided  the 
registration  information  and  CBP  that 
the  food  is  no  longer  subject  to  hold 
under  section  801(1)  of  the  act. 

(j)  FDA  review  after  hold.  (1)  If  an 
article  of  food  .has  been  placed  under 
hold  under  section  801(1),  a  request  may 
be  submitted  asking  FDA  to  review 
whether  the  facility  associated  with  the 
arti(  le  is  subject  to  the  requirements  of 
sectiim  415  of  the  act.  A  request  for 
review  may  not  be  submitted  to  obtain 
a  registration  number. 

(2)  A  request  may  be  submitted  only 
by  the  prior  notice  submitter,  importer, 
owner,  or  ultimate  consignee  of  the 
article.  A  request  must  identify  which 
one  the  requestor  is. 

(3)  A  request  must  be  submitted  in 
writing  to  FDA  and  delivered  by  mail, 
express  courier,  fax  or  e-mail.  The 
location  for  receipt  of  a  request  is  listed 
at  http://n^\^v.  fda.gov — see  Prior  Notice. 
A  request  must  include  all  factual  and 
legal  information  necessary  for  FDA  to 
conduct  its  review.  Only  one  request  for 
review  may  be  submitted  for  each  article 
under  hold. 

(4)  The  request  must  be  submitted 
within  5  calendar  days  of  the  hold.  FDA 
will  review  and  respond  within  5 
calendar  days  of  receiving  the  request. 

(5)  If  FDA  determines  that  the  article 
is  not  from  a  facility  subject  to  the 
requirements  of  section  415,  it  will 
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notify  the  requestor  and  CBP  that  the 
food  is  no  longer  subject  to  hold  under 
section  801(1)  of  the  act. 

(k)  International  mail.  If  an  article  of 
food  is  that  arrives  by  international  mail 
is  from  a  foreign  facility  that  is  not 
registered  as  required  under  section  415 
of  the  act  (21  U.S.C.  350d)  and  subpart 
H.  the  parcel  will  be  held  by  CBP  for  72 
hours  for  FDA  inspection  and 
disposition.  If  the  article  is  held  under 
section  801(1)  of  the  act  and  there  is  a 
return  address,  the  parcel  may  be 
returned  to  sender  stamped  "No 
Registration — No  Admission 
Permitted."  If  the  article  is  under  hold 
and  there  is  no  return  address  or  FDA 
determines  that  the  article  of  food  is  in 
the  parcel  appears  to  present  a  hazard, 
FDA  may  dispose  of  or  destroy  the 
parcel  at  its  expense.  If  FDA  does  not 
respond  within  72  hours  of  the  CBP 
hold,  CBP  may  return  the  parcel  to  the 
sender  stamped  "No  Registration — No 
Admission  Permitted"  or,  if  there  is  no 
return  address,  destroy  the  parcel,  at 
FDA  expense. 


(1)  Prohibitions  on  delivery  and 
transfer.  (1)  Notwithstanding  section 
801(b)  of  the  act  (21  U.S.C.  381(b)),  an 
article  of  food  that  has  been  refused 
under  section  801(m)(l)  of  the  act  may 
not  be  delivered  to  the  importer,  owner, 
or  ultimate  consignee  until  prior  notice 
is  submitted  to  FDA  in  accordance  with 
this  subpart,  FDA  has  examined  the 
prior  notice,  FDA  has  determined  that 
the  prior  notice  is  adequate,  and  FDA 
has  notified  CBP  and  the  transmitter 
that  the  article  of  food  is  no  longer 
refused  admission  under  section 
801(m)(l)  of  the  act. 

(2)  During  the  time  an  article  of  food 
that  has  been  refused  under  section 
801(m)(l)  of  the  act  is  held,  the  article 
may  not  be  transferred  by  any  person 
from  the  port  or  the  secure  facility 
location  until  prior  notice  is  submitted 
to  FDA  in  accordance  with  this  subpart. 
FDA  has  examined  the  prior  notice, 
FDA  has  determined  that  the  prior 
notice  is  adequate,  and  FDA  has  notified 
CBP  and  the  transmitter  that  the  article 
of  food  is  no  longer  refused  admission 


under  section  801(m)(l)  of  the  act.  After 
this  notification  by  FDA  to  CBP  and 
transmitter,  entr\'  may  be  made  in 
accordance  with  law  and  regulation. 

(m)  Relationship  to  other 
admissibility  provisions.  A 
determination  that  an  article  of  food  is 
no  longer  subject  to  hold  under  section 
801(1)  of  the  act  is  different  than,  and 
may  come  before,  determinations  of 
admissibility  under  other  provisions  of 
the  act  or  other  U.S.  laws.  A 
determination  that  an  article  of  food  is 
no  longer  under  hold  under  section 
801(1)  does  not  mean  that  it  will  be 
granted  admission  under  other 
provisions  of  the  act  or  other  U.S.  laws. 

Dated;  October  2,  2003. 
Tommy  G.  Thompson, 

Secretary  of  Health  and  Human  Serv^ices. 

Dated;  October  8,  2003. 
Tom  Ridge, 

Secretary  of  Homeland  Security. 

[FR  Doc.  03-25877  Filed  10-9-03;  8;45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0467] 

Risk  Assessment  for  Food  Terrorism 
and  Other  Food  Safety  Concerns; 
Availability 

AGENCY:  p'oinl  dii;!  Dru^  .-\iinuiiistr<itiiin. 

HHS 

ACTION:  Notice. 


summary:  Thf  Food  and  Druu 
Adininistratinn  ;FDA;  is  .uuKnini  mt;  th'' 

iv.lliiihllltV  fit  .1  rislk  asst>s.,iii.Mlt  tnr  fund 

tcrrnrism  and  ntii'T  food  .■,att't\ 
I  OIK  erns.  FD.\  is  mal^int;  this  din  imifnt 
<i\addble  tf)  proinott'  transpar*:n(.v  b\ 
communicatinfj  [lubliclv  the  risk  tn 
[uitilic   health  nf  at  ts  of  font  j  tiTrorisin. 
ds  '.vt'U  as  iru  iiifiits  iif  luimtt'iitiMnal 
(  nntaniinatKiii  nt  fnnii  that  rfxilt  in 
sr^iufiiaiit  fi)(idl)iirru'  lUncss   Tti.' 
ticv  t'liipment  nt  this  risk  ass,'s-,iiu'iit  is 
iitif  nt  .1  numtu'r  nt  steps  th*'  agency  is 
takiivi;  til  inipmve  its  abilit\  to  prev-eiit. 
[irt'[i.irr  fur.  and  respnnd  to  an  incident 
■  it  fniicl  sabotage. 

ADDRESSES:  Submit  written  requests  for 
single  t;i)pies  iif  the  risk  assessment  In 
the  Office  of  Regulatiniis  and  Policy 
iHF,S-_'41.  Center  fnr  Fond  Safety  and 
.■\pplied  Nutrition,  Food  and  IJrug 
.-\dniinistration,  "KiD  Faint  Branch 
Fku\  .  CoUegf  i'ark.  MD  J074U.  Send 
one  self-dddresseci  adhesive  label  to 
.issist  that  office  in  processing  \'our 
re(juest.  or  include  a  fax  number  to 
which  the  dot  ument  mav  be  sent. 
.■\lterndtivel\-,  vou  iria\'  rt^quest  a  copy  of 
the  document  t)\  i  alliiiL;  i()i-4  1t>-15'89. 
or  vou  ma\'  fa\  vnur  ri-iiuest  to  U)\- 
4:U>-2637    S>p  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 

a:  (  es-  tn  the  risk  assessment 

FOR  FURTHER  INFORMATION  CONTACT: 

LesUe  p'raser.  .Asso;  late  Direc  tor  for 


Kegulatious.  Center  for  Food  Safetv  and 
.Applied  Nutrition  (HP\S-4).  Food  and 
Drug  .\dministratif)n.  5100  Paint  Branch 
Fkwv     Cnlleue  Park.  MI)  20740.  .301- 

SUPPLEMENTARY  INFORMATION: 
I.  Ba(  kuround 

Tile  events  of  Se[)tember  1  1.  JOOl, 
.ind  the  sutise(nieiit  anthrax  ini  idents 
l;,i\  f  rise  ti  1  I  nm  erris  about 
mil  oiuention.il  terrorist  .itt.icks. 
ini. hiding  the  threat  of  attacks  on  the 
I    S,  food  suppK'    In  the  aftermath  of 
those  \iu  idents,  FDA  took  steps  to 
im[)rove  Its  ,ibilit\  to  prex'ent.  prepare 
tor,  and  respond  to  iiii  idents  of  food 
sabotatie 

.\s  p.trl  nt  this  ettort.  the  agem  \ 
[irejiared  v  .irioiis  assessmttnts  of  the  risk 
'\  food  tiTrorism    Most  of  these  risk 
asst  ssnients  were  deemed  to  be 
classiticd    The  '4o,il  nt  this  iio(  ument  is 
to  (  omiiiuiui  ,it>'  publu  1\'  the  risk  tn 
pufilli    tiealtll  nt  ,11  ts  nt  tnod  terrorism, 
as  well  ,is  iiH  idents  of  unintentional 
cont.tmmation  of  food  th.it  result  in 

signitii  .lilt   tnndbnrne  illness, 

H.  Risk  .As.sessment  for  Food  Terrorism 
and  Other  Food  Safety  (Concerns 

rhe  risk  assessment  presents 
scientiHc  e\  idem  e  .uui  various  risk 
scenarios,  tn  tlif  extent  that  smh 
mtnrm.ition  is  uni  lassified.  on  both 
d'liberatf  .ind  ,ii  i  idental  i  nntamination 
ot  that  [inrtinn    it  t)\i'  Inod  si;ppl\- 
regulated  b\  Fl).\    1  nlike  traditional 
risk  assessments,  wtiii  h  foe  us  on  one 
h.izard.  this  assessment  addresses  the 
bm.id  r,uig<'  oj  lia/.irds  that  mav  be 
introdLii  I'd  into  tond  intentionalK'  or 
iiiiintfntinn,ill\    In  .iddition,  the  \-erv 
nature  (jf  "bmti'rrnrism     ^nd  the  fact 
th.it  it  is  ,1  r''i  itive|\  new  .ind  e\(>Iving 
'hi'Mt  pri'si'iit  <  h,i!lenL;es  m 
quantit,iti\  fl\  .'\  .iiu.itiiiL;  the  assoi  lated 
risks    flius    Ml, \  !ms  prepared  a 
qualitative  ass,■s^nl.'llt  th.it  tnllnws  the 


generally  accepted  framework  for  risk 
assessments  endorsed  bv  the  Codex 
Alimentarius  Commission.  This 
framework  involves  the  following  steps: 

(1)  Hazard  identification  A  re\iew  of 
available  information  on  the  range  of 
possible  biological  and  chemical  agents 
that  might  be  used  by  terrorists  to 
deliberateh-  contaminate  food  or  that 
might  be  introduced  inadvertently  into 
food, 

(2)  Hazard  characterization.  The 
assessment  of  the  potential  for  an  act  of 
food  terrorism  or  other  food  safety 
emergency  to  cause  illnesses  and 
deaths,  economic  effec:ts.  and  social  and 
political  implications. 

(.'1)  Exposure  assessment  An 
e\aluation  of  the  likelihood  that  an  act 
of  food  terrorism  or  inadvertent  food 
tiintamination  that  results  in  significant 
foodliorne  illness  will  occur, 

(4)  Risk  characterization.  The 
integration  of  information  on  potential 
hazards  with  the  exposure  assessment. 

The  risk  assessment  also  discusses  the 
qualitv  of  information  available  for.  and 
the  uncertainties  assoc;iated  with,  the 
assessment, 

FDA  has  determined  that  this  risk 
assessment,  which  discusses  prior 
incidents  of  tood  contamination  and 
available  uni  lassified  information  on 
prior  acts  of  food  sabotage,  is 
appropriate  to  the  circumstances. 

III.  Electronic  Access 

The  risk  assessment  is  available 
electronically  at  http:// 
i^ivw.cfsan.fila.fiov. 

Ddleil    Oi  tober  7.  2003. 
leffrey  Shuren, 

.^.^s;.s7(ul(  (Jniimissioner  for  Policy. 

IKK  Uo(    0,i-2=>H,50  Filed  10-9-03;  8;45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  cx>mpiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  10, 
2003 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Foreign  futui^s  and  options 

transactions: 

UK  regulatory  and  self- 
regulatory  orgranizations; 
published  10-10-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Primary  magnesium  refining 

facilities;  published  10-10- 

03 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  published  8-11-03 
Florida;  published  8-11-03 
Mlssoun;  published  8-11-03 
New  Jersey;  published  8-11- 

03 
West  Virginia;  published  8- 

11-03 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Records,  reports,  and  exports 
of  listed  chemicals: 
Gamma-butyrolactone; 
threshold  establishment,; 
published  9-10-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Airt)us;  published  9-5-03 
deHavilland;  published  9-2- 

03 
EXTRA  Flugzeugbau  GmbH; 

published  8-19-03 
Pilatus  Aircraft  Ltd.; 

published  10-9-03 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Hydraulic  and  air  brake 
systems — 

Heavy  vehicle  anti-lodt 
brake  system  (ABS); 
performance 


requirement;  published 
8-11-03 

TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 

Electronic  signatures; 
electronic  submission  of 
forms;  published  10-10-03 

RULES  GOING  INTO 
EFFECT  OCTOBER  11, 
2003 

POSTAL  SERVICE 

Domestk:  Mail  Manual: 
Semipostal  stamp;  price; 
published  8-18-03 

RULES  GOING  INTO 
EFFECT  OCTOBER  12, 
2003 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Portland,  OR— 
Captain  of  Port  Zone,  OR; 
safety  zoness; 
published  10-10-03- 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Milk  marketing  orders: 
Pacific  Northwest  et  al.; 

comments  due  by  10-17- 

03;  published  8-18-03  [FR 

03-20689] 
Nectarines  and  peaches 
grown  in — 
Califomia;  comments  due  by 

10-14-03;  published  8-15- 

03  [FR  03-20875] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pacific  cod;  comments 
due  by  10-16-03; 
published  10-6-03  [FR 
03-25265] 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries- 
Gulf  of  Mexico  shrimp; 
comments  due  by  10- 
14-03;  published  8-14- 
03  [FR  03-20681] 
West  Coast  States  and 
Western  Pacific 
fisheries — 


Pacifk;  Coast  groundfish; 
comments  due  by  10- 
17-03;  published  8-18- 
03  [FR  03-21069] 
Meetings: 
New  England  Fishery 
Management  Council; 
comments  due  by  10-15- 
03;  published  8-19-03  [FR 
03-21206] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  rate  and  corporate 
regulation  filings: 
Virginia  Electric  &  Power     ~- 
Co.  et  al.;  Open  for 
comments  until  further 
notice;  published  10-1-03 
[FR  03-24818] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control; 
State  operating  permit 
programs — 

Iowa;  comments  due  by 
10-16-03;  published  9- 
16-03  [FR  03-23585] 
State  operating  permits 

programs — 
.   Iowa;  comments  due  by 
10-16-03;  published  9- 
16-03  [FR  03-23584] 
North  Dakota;  comments 
due  by  10-17-03: 
published  9-17-03  [FR 
03-23751] 
North  Dakota;  comments 
due  by  10-17-03; 
published  9-17-03  [FR 
03-23752] 
Air  programs:  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Various  States;  comments 
due  by  10-17-03; 
published  9-17-03  [FR  03- 
23749] 
Air  programs;  approval  and 
promulgation;  State  plans 
ifor  designated  facilities  and 
pollutants: 

Various  States;  comments 
due  by  10-17-03; 
published  9-17-03  [FR  03- 
23750] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
10-16-03;  published  9-16- 
03  [FR  03-23593] 
Illinois;  comments  due  by 
10-15-03;  published  9-15- 
03  [FR  03-23268] 
Indiana;  comments  due  by 
10-16-03;  published  9-16- 
03  [FR  03-23592] 
Kansas;  comments  due  by 
10-16-03;  published  9-16- 
03  [FR  03-23590] 


Missouri;  comments  due  by 

10-16-03;  published  9-16- 

03  [FR  03-23591] 
North  Carolina;  comments 

due  by  10-15-03; 

published  9-15-03  [FR  03- 

23266] 
Wisconsin;  comments  due 

by  10-16-03;  published  9- 

16-03  [FR  03-23426] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Hydramethylnon;  comments 

due  bv  10-14-03: 

published  8-13-03  [FR  03- 

20432] 
Tralkoxydim;  comments  due 

by  10-14-03;  published  8- 

13-03  [FR  03-20433] 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 
Meat  and  poultry  products 

processing  facilities: 

comments  due  by  10-14- 

03;  published  9-29-03  [FR 

03-24770] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  communications — 
Satellite  and  earth  station 
license  procedures: 
electronic  filings 
requirements;  comments 
due  by  10-14-03; 
published  9-12-03  [FR 
03-23315] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
Claims:  electronic 

submission:  comments 

due  by  10-14-03: 

published  8-15-03  [FR  03- 

20955] 
Part  B  dnjgs;  payment 

reform;  comments  due  by 

10-14-03;  published  8-20- 

03  [FR  03-21308] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs  and  biological 
products; 
Pre-  and  postmart<eting 

safety  reporting 

requirements;  comments 

due  by  10-14-03: 

published  6-18-03  (FR  03- 

15341] 
Human  drugs; 
External  analgesic  products 

(OTC);  administrative 

record  and  tentative  final 

monograph;  comments 
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due  by  10-15-03 
published  7-17-03  [FR  03- 
179341 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations 
Louisiana,  comments  due  by 

10-17-03;  published  8-18- 

03  [FR  03-21088) 
Ports  and  waten^ays  safety 
Cape  Fear  River  Bridge, 

NC;  security  zone. 

comments  due  by  10-14- 

03:  published  7-15-03  [FR 

03-17836] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species 
Cntical  habitat 
designations — 
Mussels  in  Mobile  River 
Basin    AL,  comments 
due  by  10-14-03. 
published  8-14-03  [FR 
03-20729] 

INTERIOR  DEPARTMENT 
National  Park  Service 

Special  regulations 
Yellowstone  and  Grant 
Teton  National  Parks  ana 
John  D    Rockefeller.  Jr. 
Memorial  Parkway,  WY, 
winter  visitation  and 
recreational  use 
management:  comments 
dije  by  10-14-03. 
published  8-27-03  [FR  03- 
21332] 

JUSTICE  DEPARTMENT 
Alcohol.  Tobacco.  Firearms, 
and  Explosives  Bureau 

Safe  Explosives  Act 
implementation 

Deliver/  of  explosive 
materials  by  common  or 
contract  carrier    comments 
due  by   10-14-03, 
published  9-11-03  :FR  03- 
23093] 

LABOR  DEPARTMENT 

Acquisition  regulations 
revision    comments  due  by 
10-14-03:  published  8-15-03 
[FR  03-20095] 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Metal  and  nonmetal  mine 
safety  and  health 

Underground  mines — 
Diesel  particulate  matter 
exposure  of  miners 
commenis  due  by  10- 
14-03:  published  8-14- 
03  [FR  03-20190] 
Diesel  particulate  matter 
exposure  of  miners 
comments  due  by  10- 


14-03:  published  8-25 
03  [FR  03-21886) 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Grant  and  Cooperative 
Agreement  Handbook 
NASA  Center   facility 
computer  system,  or 
technical  information 
access:  investigative 
requirements,  commenis 
due  by  10-14-03. 
published  8-15-03  [FR  03- 
20921] 
Photographs  and  illustrations 
in  reports  or  publications, 
public  acknowledgements: 
comments  due  by  10-14- 
03:  published  8-15-03  [FR 
03-20920) 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  matenal.  domestic 
licensing 

Portable  gauges,  secunty 
requirements,  comments 
due  by  10-15-03 
published  8-1-03  [FR  03- 
19588] 

PERSONNEL  MANAGEMENT 
OFFICE 

Acquisition  regulations: 
Federal  Employees  Health 

Benefits  Program — 

Large  provider 
agreements 
subcontracts,  and 
miscellaneous  changes: 
comments  due  by  10- 
14-03    published  8-15- 
03  [FR  03-20857] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities 

Depository  shares  evidenced 
by  American  aepositan/ 

-    receipts    Form  F-6  use 
eligibil'ty  requirements: 
comments  due  by  10-17- 
03:  published  9-17-03  [FR 
03-23737] 

Insider  lending  prohibition 
foreign  Dank  exemption, 
comments  due  by  10-17- 
03.  published  9-17-03  [FR 
03-23655) 

SOCIAL  SECURITY 
ADMINISTRATION 

Soc.al  security  benefits 
Federal  old-age    survivors. 
and  disability  insurance — 
Stepchildren    entitlement 
and  termination 
requirements,  comments 
due  by  10-14-03 
published  8-12-03  [FR 
03-20490] 

STATE  DEPARTMENT 

Visas,  immigrant 
documentation: 


Diversity  Visa  Program; 
diversity  Immigrant  status; 
electronic  petition; 
comments  due  by  10- IT- 
OS;  published  8-18-03  [FR 
03-21071) 

TENNESSEE  VALLEY 
AUTHORITY 

Agency  information  collection 
activities;  proposals, 
submissions,  and  approvals; 
comments  due  by  10-14-03; 
published  8-27-03  [FR  03- 
21868] 

TRANSPORTAnON 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 

10-14-03;  published  8-27- 

03  [FR  03-21873] 
Dassault;  comments  due  by 

10-14-03;  published  9-19- 

03  [FR  03-23937] 
Learjet:  comments  due  by 

10-14-03;  published  8-12- 

03  [FR  03-20238) 
McDonnell  Douglas; 

comments  due  by  10-14- 

03:  published  8-27-03  [FR 

03-21874] 

Pratt  &  Whitney  Canada; 
comments  due  by  10-14- 
03:  published  8-14-03  [FR 
03-20484) 

Rolls-Royce  Corp.; 
comments  due  by  10-14- 
03,  published  8-13-03  [FR 
03-20573) 
VOR  Federal  airways; 

comments  due  by  10-14-03; 

published  8-28-03  [FR  03- 

22042] 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Motor  earner  safety  standards; 
Longer  combination  vehicle 

operators:  minimum 

training  requirements  and 

driver-instructor 

requirements;  comments 

due  by  10-14-03; 

published  8-12-03  [FR  03- 

20368] 
Special  training 

requirements — 

Entry-level  comercial 
motor  vehicle  operators; 
minimum  training 
requirements;  comments 
due  by  10-14-03; 
published  8-15-03  [FR 
03-20888] 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Trading  with  the  Enemy  Act: 
implementation 


Civil  penalties  hearing 
regulations;  comments 
due  by  10-14-03; 
published  9-11-03  [FR  03- 
22969] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Employment  taxes  and 

collection  of  income  tax  at 

source: 

Federal  unemployment  tax 
deposits;  de  minimis 
threshold;  comments  due 
by  10-15-03;  published  7- 
17-03  [FR  03-18042] 
Income  taxes: 

Tax-exempt  bonds;  remedial 
actions;  comments  due  by 
10-14-03;  published  7-21- 
03  [FR  03-18327] 

Tax  attributes  reduction  due 
to  discharge  of 
indebtedness;  cross- 
reference;  comments  due 
by  10-16-03;  published  7- 
18-03  [FR  03-18146] 

TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 

Alcohol;  vitlcultural  area 

designations: 

Dundee  Hills.  OR; 
comments  due  by  10-14- 
03:  published  8-15-03  [FR 
03-20914] 

VETERANS  AFFAIRS 
DEPARTMENT 

Board  of  Veterans'  Appeals: 
Appeals  regulations  and 
rules  of  practice — 
Grounds  of  clear  and 
unmistakable  error 
decisions:  comments 
due  by  10-14-03; 
published  9-12-03  [FR 
03-23260] 
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This  IS  a  continuing  list  of 
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session  of  Congress  which 
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may  be  used  In  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.  nara.go  v/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S   Government  Printing 
Office,  Washington.  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
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GPO  Access  at  http:// 
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nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  659/P.L.  108-91 

Hospital  Mortgage  Insurance 
Act  of  2003  (Oct.  3,  2003; 
117  Stat.  1158) 
H.R.  978/P.L.  108-92 
To  amend  chapter  84  of  title 
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receiving  disability  payments, 
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ozone  depleting  substances;  essential  use  exemption 
applications,  59170-59172 
Meetings: 
Gulf  of  Mexico  Program  Citizens  Adivsorv  Committee, 

59172 
Metals;  risk  assessment,  59172-59173 
Pesticide  Program  Dialogue  Committee,  59173-59174 
Organization,  functions,  and  authority  delegations: 
Integrated  risk  information  system:  hotline  function  and 
reading  room  address,  phone,  and  fax  changes, 
59174-59175 
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Executive  Office  of  ttie  President 

See  Presidential  Documents 

Farm  Credit  Administration 

NOTICES 

Meetings;  Sunshine  Act.  59175 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives; 
Boeing.  59101-59104 
Eurocopter  France.  59109-59112 
General  Electric  Co.,  59104-59106 
Univair  Aircraft  Corp..  59106-59109 
Airworthiness  standards; 
Special  conditions — 

AMSAFE.  Inc..  Zenair  Model  CH2000  airplanes. 

59095-59097 
Bombardier  Aerospace  Model  BD-100-1.-\10  airplanes. 

59098-59099 
Embraer  Model  ERI-170  airplanes.  59099-59101 
Class  E  airspace.  59112-59113 
Class  E  airspace:  correction,  59113,  59248 
PROPOSED  RULES 
Airworthiness  directives; 
Fokker,  59136-59137 
McDonnell  Douglas.  59139-59143 
Raytheon.  59138-59139 
NOTICES 
Advisors-  circulars;  availability,  etc.: 

Polvrrer  matrix  composite  system;  material  pnx  un-nifiit 
and  process  specifications.  59231 
Meetings; 

Civil  supersonic  aircraft;  technical  workshop.  59231- 
59232 
Reports  and  guidance  documents.  availabilit\ ,  etc.: 
Conducting  component  le\pl  tests  to  demnnstr.ite 

compliance;  correction,  59248 
Seatbacks  and  seatback  mounted  accessories  c.diiijjlidiu  >' 
evaluation:  use  of  surrogate  parts.  59232 
Technical  standard  orders: 

Personnel  carrying  device  systems,  hurn.iii  h.irnesses, 
59232-59233 

Federal  Communications  Commission 

RULES 

Common  carrier  services 
Satellite  communications — 

Non-geostationary  satellite  orbit,  fixed  s.itellite  service 
in  Ka-Band;  licensing  and  service  rules.  59128- 
59130 
Satellite  licensing  procedures;  correction.  59127-59128 
Telephone  Consumer  Protection  Act;  implementation — 
Sending  unsolicited  facsimile  advertisements;  tune 
limitiations.  59130-59131 
Radio  broadcasting; 

Mobile-satellite  service  and  broadc  ast  duxiliar\  ser\  ice:  2 
GHz  suspension.  59131-59132 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings:  Sunshine  Act.  59175 

Federal  Emergency  Management  Agency 

RULES 

National  Flood  Insurance  Program; 
Insurance  coverage  and  rates — 

Insured  structures:  inspection  by  communities,  591 2B- 
59127 


PROPOSED  RULES 

National  Flood  Insurance  Program: 

Private  sector  property  insurers:  assistance,  59146-59151 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 

New  Jersey  Transit  Rail  Operations,  59233 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  59175 

Federal  Reserve  Bank  services: 
Cash  processing  services;  currency  recirculation  policy, 
59176-59182 

Federal  Trade  Commission 

NOTICES 

Prohibiied  trade  practices; 

America  Online,  Inc.,  et  al,  59182-59183 
Koninklijke  DSM  N.V.,  et  al.,  59183-59185 
Surgical  Specialists  of  Yakima,  P.L.L.C,  et  al.,  59185- 
59187 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals.  59189-59190 
Meetings; 

Repr()duc:tive  Health  Drugs  Advisory  Committee.  59190 
Reports  and  guidance  documents:  availability,  etc.: 

PDUFA  III  Five- Year  Plan,  59191 

Foreign-Trade  Zones  Board 

NOTICES 

Applifdtions.  heanngs,  determinations,  etc.: 
Illinois,  59162 

Forest  Service 

NOTICES 

Meetings; 

Oregon  Coast  Provincial  Advisory  Committee,  59160 
Reports  and  guidance  documents:  availability,  etc; 
.National  Forest  System  lands — 

Forest  Service  Manual;  hydropower  licensing 
procedures,  59160 

Health  and  Human  Services  Department 

.s'f'f  (ieiiters  for  Disease  Control  and  Prevention 

.See  Children  and  Families  Administration 

Set'  Food  and  Drug  Administration  ^ 

,SV'p  Health  Resources  and  Services  Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals.  59191-59192 

Homeland  Security  Department 

See  Coast  Guard 

See  Federal  Emergency  Management  Agency 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  59193-59195 

Interior  Department 

See  Land  Management  Bureau 
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Internal  Revenue  Service 

RULES 

Income  taxes: 

Golden  parachute  payments;  correction,  59114 
NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  59238-59242 
Meetings: 

Information  Reporting  Program  Advisory  Committee, 

59242-59243 
Taxpayer  Advocacy  Panels,  59243 

International  Trade  Administration 

NOTICES 

Antidumping: 
Stainless  steel  sheet  and  strip  in  coils  from — 
Mexico,  59162 

Justice  Department 

See  Alcohol.  Tobacco,  Firearms,  and  Explosives  Bureau 
See  Antitrust  Division 
See  Justice  Programs  Office 
NOTICES 

Agency  information  collection  activities:  proposals, 
submissions,  and  approvals,  59195 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  59198-59199 

Labor  Department 

See  Employee  Benefits  Security  Administration 
See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Sur\'ey  plat  filings: 
Illinois,  59195 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Advisory  Council 
Biological  and  Physical  Research  Advisory  Committee, 
59211 

National  Highway  Traffic  Safety  Administration 

RULES  — 

Consumer  information: 

Vehicle  rollover  resistance;  dynamic  rollover  tests  and 
results,  59249-59304 
Insurer  reporting  requirements: 

Insurers  required  to  file  reports;  list,  59132-59135 
NOTICES 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 

Bluewater  Network,  59233-59235 

Michelin  North  America,  Inc.,  59235-59236 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 
Gulf  of  Mexico  king  mackerel,  Spanish  mackerel,  and 
cobia,  59151-59153 
NOTICES 
Meetings: 
Pacific  Fishery  Management  Coimcil,  59162-59163 


Permits:  — 

Scientific  research.  59163-59164 

National  Science  Foundation 

NOTICES 

Meetings: 

Mathematical  and  Physical  Sciences  Advisory- 

Committee.  59211-59212 
NSF-NASA  National  Astronomy  and  Astrophysics 

Advisor>'  Committee,  59212 
Social,  Behavioral,  and  Economic  Sciences  Advisory 

Committee,  59212 

Natural  Resources  Conservation  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 

Lancaster  County.  NE,  59160-59161 
Meetings: 

Resource  Conser\'ation  and  Development  Program, 
59161-59162 

Nuclear  Regulatory  Commission 

NOTICES 

Operating  licenses,  amendments:  no  significant  hazards 
considerations:  biweekly  notices.  59212-59229 

Occupational  Safety  and  Health  Administration 

NOTICES 

Meetings: 

Occupational  Safety  and  Health  Federal  Advisorv' 
Council.  59209 
Nationally  recognized  testing  laboratories,  etc.: 

Underwriters  Laboratories  Inc..  59209-59211 

Personnel  Management  Office 

RULES 

Group  life  insurance.  Federal  employees: 
Premium  rates  and  age  bands;  removal  from  regulation, 
59081-59082 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
National  Domestic  Violence  Awareness  Montti  (Proc. 
7717),  59079-59080 

Public  Debt  Bureau 

NOTICES 

Agency  information  collection  activities:  proposals, 
submissions,  and  approvals.  59243 

Research  and  Special  Programs  Administration 

NOTICES 

Meetings: 
Pipeline  safety — 

Stress  corrosion  cracking;  workshop,  59236-59237 
Radioactive  materials  safe  transportation,  59237 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Pacific  Exchange.  Inc.;  correction,  59248 

Small  Business  Administration 

RULES 

Freedom  of  Information  Act;  implementation,  59091-59094 
NOTICES 

Disaster  loan  areas: 
Texas,  59229 
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Militarv  Reservist  Econfimic  Injurv  Disaster  l,i>an  Prngram: 
Loan  application  filing  addresses — 
Atlanta,  GA.  59229 
Ft   Worth.  TX,  59230 
Niagara  Falls.  NY.  59230 
Sacramento.  CA.  592  30 

Social  Security  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations; 
Special  Programs  and  Services  (Office,  59231 

Surface  Transportation  Board 

NOTICES 

Railroad  services  abandoiment: 

Alabama  Great  Southern  Railroad  Co.,  592.^7-592.-!8 

Transportation  Department 

See  Federal  Aviation  .\dministration 
See  Federal  Railroad  .administration 
See  National  Highwav  Traffic  Safety  .-Xdministration 
See  Research  and  Special  Programs  .-\dininistration 
See  Surface  Transportation  Board 
NOTICES 

Aviation  proceedings: 
Hearings,  et(  — 

Republic  Airlines,  Inc.,  59231 

Treasury  Department 

See  Internal  Revenue  St>ryice 
See  Public  Debt  Bureau 


NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals.  59238 

Veterans  Affairs  Department 

NOTICES 

.Agency  information  collection  activities;  proposals, 

submissions,  and  approvals.  59243-59246 
Meetings: 
Vocational  Rehabilitation  and  Employment  Task  Force, 
59246 
Senior  Executive  Service: 

Performance  Review  Board;  membership.  59246-59247 


Separate  Parts  In  This  Issue 

Part  II 

Transportation  Department.  National  Highway  Traffic 
Safety  Administration.  59249-59304 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
LiSTSERV  electronic  mailing  list,  go  to  http;// 
listserv  access. gpo. gov  and  select  Online  mailing  list 
archives.  FEDREGTOC-L.  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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Presidential  Documents 


Proclamation  7717  of  October  8,  2003 

National  Domestic  Violence  Awareness  Month,  2003 


By  the  President  of  the  United  States  of  America  ^ 

A  Proclamation 

Across  our  country,  domestic  violence  traumatizes  victims,  endangers  chil- 
dren, harms  families,  and  threatens  communities.  According  to  the  most 
recent  report  from  the  Department  of  Justice,  there  were  almost  700,000 
incidents  of  domestic  violence  in  2001.  Approximately  one-third  of  women 
who  are  murdered  each  year  are  killed  by  their  current  or  former  husband 
or  partner.  Children  who  are  subjected  to  domestic  violence  too  often  grow 
up  to  inflict  violence  on  others,  creating  a  cycle  of  violence  that  must 
be  stopped.  During  National  Domestic  Violence  Awareness  Month,  we  renew 
our  Nation's  commitment  to  prevent  and  punish  the  perpetrators  of  this 
despicable  crime  and  bring  hope  and  healing  to  those  affected  by  it. 

In  some  communities  across  our  country,  law  enforcement,  medical,  and 
legal  services  for  domestic  violence  victims  are  fragmented,  requiring  victims 
to  travel  to  several  different  places  to  receive  the  help  and  treatment  they 
need.  Comprehensive  service  centers  for  domestic  violence  victims  and  their 
dependents  enable  health  and  justice  professionals  to  better  serve  those 
in  need.  My  Administration  supports  efforts  to  provide  a  wide  variety  of 
victim  services  in  one  location,  including  medical  care,  counseling  and 
social  services,  law  enforcement  and  legal  resources,  faith-based  services. 
employment  assistance,  and  housing  assistance. 

Local  nonprofit  and  faith-based  programs  and  their  volunteers  also  offer 
critical  assistance  and  support  to  victims  in  need — help  that  may  not  other- 
wise be  available.  In  August  of  this  year,  the  dedicated  advocates  at  the 
Federally  supported  National  Domestic  Violence  Hotline  answered  their  one 
millionth  call  for  help.  Volunteers  who  want  to  help  victims  in  the  local 
community  can  find  more  information  at  the  USA  Freedom  Corps  Volunteer 
Network  (located  at  vvrww.usafreedomcorps.gov). 

My  Administration  is  fighting  domestic  violence  and  strengthening  services 
for  victims  and  their  dependents  by  supporting  local  and  private  efforts 
and  securing  historic  levels  of  funding  for  the  Violence  Against  Women 
programs  at  the  Department  of  Justice.  In  fiscal  year  2002,  we  spent  $390 
million  to  prevent  domestic  violence  and  help  victims,  which  represented 
an  approximately  $100  million  increase  in  funding.  Since  then,  we  have 
continued  to  provide  a  similar  level  of  funding,  and  cities  and  towns  across 
America  are  using  this  money  to  strengthen  their  responses  to  the  victims 
of  domestic  violence,  sexual  assault,  and  stalking.  The  Federal  commitment 
to  domestic  violence  has  made  it  possible  for  women  to  seek  relief  fi-om 
abuse  and  reclaim  their  dignity  and  their  lives.  Moreover,  Federal  prosecu- 
tions in  cases  involving  violence  against  women  increased  by  35  percent 
in  2002. 

Today  is  the  first  day  of  issue  for  the  U.S.  Postal  Service  Stop  Family 
Violence  postage  stamp,  which  will  raise  money  to  support  the  national 
fight  against  domestic  violence.  On  behalf  of  families  and  communities 
across  America,  I  call  on  all  citizens  to  help  raise  public  awareness  about 
how  to  prevent,  recognize,  and  stop  domestic  violence.  I  applaud  the  commit- 
ment of  all  those  who  are  helping  to  improve  the  lives  of  domestic  violence 
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survivors  and  their  families.  Working  together,  we  can  continue  to  find 
better  solutions  to  this  national  problem. 

NOW.  THEREFORE.  I,  GEORGE  W.  BUSH.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  2003  as  National 
Domestic  Violence  Awareness  Month.  I  urge  all  Americans  to  help  victims 
of  domestic  violence  and  to  work  together  to  address  this  tragic  problem. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  eighth  day 
of  October,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-eighth. 


(^ 


[FR  Doc    ()j-.;H(Kr 
Filed   10-10-03,  8  45  ^m 
Billing  code    n95-<Jl-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  Iceyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  CkKJe  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 


5  CFR  Part  870 


RIN  320fr-AJ46 

Federal  Employees'  Group  Life 
Insurance  Program:  Removal  of 
Premiums  and  Age  Bands  From 
Regulations 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  a  final 
rule  to  remove  the  premiums  and  age 
bands  from  the  Federal  Employees' 
Group  Life  Insurance  (FEGLI) 
regulations.  This  allows  OPM  to  make 
necessary  premium  changes  on  a  more 
timely  basis. 
EFFECTIVE  DATE:  November  13,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Leibach.  (202)  606-0004. 

SUPPLEMENTARY  INFORMATION:  On  April 
9,  2003,  OPM  published  a  proposed  rule 
in  the  Federal  Register  (68  FR  17315)  to 
remove  the  premiums  and  age  bands 
from  the  FEGLI  regulations.  OPM  will 
announce  future  premium  changes  in  a 
Federal  Register  notice  and  will 
maintain  the  rates  on  the  FEGLI  Web 
site  (.www.opm.gov/insure/life).  This 
will  simplify  the  process  for  making 
premium  changes  when  necessary  and 
allow  for  changes  to  be  made  in  a  more 
timely  manner. 

-  We  received  no  comments  on  the 
proposed  regulatory  change. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  only  affects  life 
insiu-ance  benefits  of  Federal  employees 
and  retirees. 


Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Part  870 

Administrative  practice  and 
procedure,  Government  employees, 
Hostages,  Iraq,  Kuwait,  Lebanon,  Life 
insurance,  Retirement. 

Office  of  Personnpl  Management. 

Kay  Coles  James, 

Director. 

m  Accordingly,  OPM  is  amending  5  CFR 
part  870  as  follows: 

PART  870— FEDERAL  EMPLOYEES' 
GROUP  LIFE  INSURANCE  PROGRAM 

■  1.  The  authority  citation  for  part  870  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  8716;  subpart  J  also 
issued  under  sec.  599C,  Pub.  L.  101-513,  104 
Stat.  2064,  as  amended;  §870.302(a)(3)(ii) 
also  issued  under  sec.  153,  Pub.  L.  104-134, 
110  Stat.  1321;  §  870.302(a)(3)  also  issued 
under  sections  11202(f),  11232(e),  and 
11246(b)  and  (c)  of  Pub.  L.  105-33,  111  Stat. 
251  and  sec.  7(e),  Pub.  L.  105-274,  112  Stat. 
2419. 

Subpart  D— Cost  of  Insurance 

■  2.  In  §  870.401,  revise  paragraphs  (a), 
(b)(1),  and  (d)  to  read  as  follows: 

§  870.401     Withholdings  and  contributions 
for  Basic  Insurance. 

(a)(1)  The  cost  of  Basic  insurance  is 
shared  between  the  insured  individual 
and  the  Government.  The  employee 
pays  two-thirds  of  the  cost,  and  the 
Government  pays  one-third. 

(2)  When  OPM  makes  any  adjustment 
to  the  Basic  life  insurance  premium,  it 
will  issue  a  public  notice  in  the  Federal 
Register. 

(d)(1)  During  each  pay  period  in 
which  an  insured  employee  is  in  pay 
status  for  any  part  of  the  period,  the 
employee's  share  of  the  premium  must 
be  withheld  from  tl\e  employee's 
biweekly  pay.  The  amount  withheld 
from  the  pay  of  an  employee  who  is 
paid  on  other  than  a  biweekly  basis 
must  be  computed  and  adjusted  to  the 
nearest  one-tenth  of  one  cent. 
***** 

(d)(1)  For  an  annuitant  or 
compensationer  who  elects  to  continue 
Basic  insurance  and  chooses  the 
maximum  reduction  of  75  percent  after 


age  65  under  §  870.702(a)(2),  the 
annuitant's  share  of  the  premium  is 
withheld  monthly  and  the 
compensationer's  share  is  withheld 
every  4  weeks.  These  withholdings  stop 
the  month  after  the  month  in  which  the 
annuitant  or  compensationer  reaches 
age  65.  There  are  no  withholdings  from 
individuals  who  retired  or  began 
receiving  compensation  before  January 
1,  1990,  and  who  elected  the  75  percent 
reduction.  For  the  purpose  of  this 
paragraph,  an  individual  who  separates 
from  service  after  meeting  the 
requirements  for  an  immediate  annuity 
under  5  U.S.C.  8412(g)  is  considered  to 
retire  on  the  day  before  the  annuity 
begins. 

(2)  An  annuitant  or  compensationer 
who  elects  to  continue  Basic  insurance 
and  chooses  either  the  reduction 
election  of  50  percent  or  the  election  of 
no  reduction  after  age  65  under 
§  870.702(a)(3)  or  (4)  pays  an  additional 
premium  for  the  50  percent  or  no 
reduction  election.  "This  additional 
premium  is  withheld  for  each  $1 ,000  of 
the  BIA.  At  age  65,  the  Basic  premium 
will  stop,  but  the  annuitant  or 
compensationer  must  continue  to  pay 
the  additional  premium  for  either  the  50 
percent  or  the  no  reduction  election. 
***** 

■  3.  Revise  §  870.402  to  read  as  follows; 

§  870.402    WIttiholdings  for  Optional 
insurance. 

(a)(1)  The  insured  individual  pays  the 
full  cost  of  all  Optional  insurance.  There 
is  no  Government  contribution  toward 
the  cost  of  any  Optional  insurance. 

(2)  Optional  insurance  premiums  are 
based  on  5-year  age  bands  beginning  at 
age  35.  The  last  age  band  for  Option  A 

is  age  60-t-.  The  last  age  band  for  Options 
B  and  C  is  80-t-.  For  the  purpose  of  this 
subpart,  effective  April  24,  1999,  an 
individual  is  considered  to  reach  the 
next  age  band  the  1st  day  of  the  pay 
period  following  the  pay  period  in 
which  his/her  birthday  occurs. 

(3)  When  OPM  makes  any  adjustment 
to  the  Optional  life  insurance 
premiums,  it  will  issue  a  public  notice 
in  the  Federal  Register. 

(b)  During  each  pay  period  in  any  part 
of  which  an  insured  employee  is  in  pay 
status,  the  employing  agency  must 
withhold  the  full  cost  of  Optional 
insurance  from  his/her  pay. 

(c)(1)  Subject  to  the  provisions  for 
reemployed  annuitants  in  §870.707.  the 
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full  cost  of  Optional  insurance  must  be 
withheld  from  the  annuity  of  an 
annuitant  the  compensation  of  a 
compensationer. 

(2)  The  withholdings  for  Option  A 
stop  the  month  after  the  month  in  which 
an  annuitant  or  compensationer  reaches 
age  65. 

(3)  For  an  annuitant  or 
compensationer  who  elects  Full 
Reduction  for  any  Option  B  or  Option 
C  multiples  under  §870.705.  the 
withholdings  for  those  multiples  stop 
'he  month  after  the  month  in  which  he/ 
she  reaches  age  65. 

(4)  For  an  annuitant  or 
compensationer  who  elects  No 
Reduction  for  any  Option  B  or  Option 
C  multiples,  the  withholdings  for  those 
multiples  continue,  as  long  as  he/she 
remains  insured. 

(d)(1)  For  Option  A  and  Option  C.  the 
amount  withheld  from  pay.  annuity,  or 
compensation  paid  on  other  than  a 
biweekly  basis  must  be  computed  and 
adjusted  to  the  nearest  cent. 

(2)  For  Option  B.  the  amount 
withheld  from  pay.  annuity,  (jr 
compensation  paid  on  other  than  a 
biweekly  basis  must  be  computed  and 
adjusted  to  the  nearest  one-tenth  of  1 
cent. 

(e)  If  an  employee's  annual  pay  is 
paid  during  a  period  shorter  than  52 
work  weeks,  the  employing  office  must 
determine  the  amount  to  withhold.  To 
do  this,  it  conyerts  the  biweekly  cost  to 
an  annual  cost  and  prorates  it  over  the 
number  of  installments  of  pay  regularly 
paid  during  the  year. 

(f)  When  an  agency  withholds  less 
than  or  none  of  the  proper  amount  of 
Optional  life  insurance  deductions  from 
an  indiyidual's  pay.  annuity,  or 
compensation,  the  agency  must  submit 
an  amount  equal  to  the  unc;(illected 
deductions  required  under  5  I'.S.C. 
8714a,  8714b.  and  8714c  to  OPM  for 
deposit  in  the  Emplo\ees'  Life 
Insurance  Fund. 

■  4.  In  §  870.404.  revise  paragraph  (d)  to 
read  as  follows; 

§870.404    Withholdings  and  contributions 
provisions  that  apply  to  both  Basic  and 
Optional  insurance. 

***** 

(d)  The  deposit  described  in 
§§870.401(n  and  87a.402(f)  must  be 
made  no  later  than  60  calendar  days 
after  the  date  the  employing  office 
determines  the  amount  of  the 
underdeduction  that  has  occurred, 
regardless  of  whether  or  when  the 
underdeduction  is  recovered  by  the 
agency.  The  agency  must  determine 
whether  to  waive  collection  of  the 
overpayment  of  pay,  in  accordance  with 
5  U.S.C.  5584.  as  implemented  by  4  CFR 


chapter  I.  subchapter  G.  However,  if  the 
agency  involved  is  excluded  from  the 
provisions  of  5  U.S.C.  5584.  it  may  use 
any  applicable  authority  to  waive  the 
collection. 
***** 

■  5.  In  §870.801.  revise  paragraph  (e)  to 
read  as  follows: 

§  870.801     Order  of  precedence  and 
payment  of  benefits. 

***** 

(e)  Upon  the  death  of  an  insured 
family  member.  Option  C  benefits  are 
paid  to  the  employee,  annuitant,  or 
compensationer  responsible  for 
withholdings  under  §  870.402(a),  except 
as  provided  in  paragraph  (f)  of  this 
section. 
***** 

(FR  Doc.  03-25945  Filed  10-ll>-O3;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  02-125-1] 

Emerald  Ash  Borer;  Quarantine  and 
Regulations 

AGENCY:  Animal  and  Plant  Health 
InspectKm  .Service.  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  (jiiarantining  13 
counties  in  Michigan  liecause  of  the 
emerald  ash  borer  and  restricting  the 
interstate  movement  of  regulated 
articles  from  thest?  (quarantined  areas. 
This  action  is  necessary  on  an 
emergency  basis  to  prevent  the  artificial 
spread  of  this  plant  pest  from  infested 
areas  in  the  .State  of  Michigan  to 
noninfested  areas  of  the  LInited  States. 
DATES:  This  interim  rule  was  effective 
October  H.  2003.  We  will  consider  all 
i  omments  that  we  receive  on  or  before 
December  15.  2003. 

ADDRESSES:  You  inav  submit  comments 
by  postal  mail/comniercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-125-1, 
Regulatory  Analysis  and  Development. 
PI'D.  APHIS.  Station  3C71.  4700  River 
Road  Unit  1 18.  Riverdaie,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-125-1.  If  you 
use  e-mail,  address  your  comment  to 
rfgulations'iiaphis  Lisda.gov.  Your 
comment  must  be  contained  in  the  body 


of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-125-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW..  Washington.  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you.  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www. aphis,  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Deborah  McPartlan,  Operations  Officer, 
Pest  Detection  and  Management 
Programs.  PPQ.  APHIS,  4700  River  Road 
Unit  134.  Riverdaie,  MD  20737-1236, 
(301)734-4387. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  emerald  ash  borer  (EAB)  (Agrilus 
planipennis)  is  a  destructive  wood- 
boring  insect  that  attacks  ash  trees 
[Fraxinus  spp.,  including  green  ash. 
white  ash.  black  ash.  and  several 
horticultural  varieties  of  ash).  The 
insect,  which  is  indigenous  to  Asia  and 
known  to  occur  in  China,  Korea.  Japan, 
Mongolia,  the  Russian  Far  East,  Taiwan, 
and  Canada,  eventually  kills  healthy  ash 
trees  after  it  bores  beneath  their  bark 
and  disrupts  their  vascular  tissues. 

EAB  has  been  found  in  ash  trees  in 
several  Michigan  counties.  Within  those 
counties.  EAB  has  infested  thousands  of 
square  miles,  and  we  estimate  that  over 
30  million  ash  trees  are  currently  at  risk 
in  affected  counties.  EAB  has  already 
caused  an  estimated  $11.6  million  in 
landscape  industry  and  wood  lot  losses, 
and  approximately  S2  million  in  lost 
nursery  stock  sales.  Inestimable,  though, 
is  the  loss  of  aesthetic,  recreational,  and 
habitat-providing  values  that  ash  trees 
provide.  Should  EAB  spread  from 
infested  areas  in  Michigan  into  forests  of 
the  north-central  United  States,  where 
nursery,  landscaping,  and  timber 
industries  and  forest-based  recreation 
and  tourism  industries  are  vital 
com-ponents  of  the  economy,  the  pest's 
impact  would  be  tremendous.  Further, 
in  the  affected  counties  and  the  areas 
that  surround  those  counties,  ash  is  a 
major  component  of  the  urban  forest 
because  of  its  natural  resistance  to  other 
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tree  pests  and  its  hardiness  in  urban 
environments. 

Officials  of  the  U.S.  Department  of 
Agriculture  (USDA)  and  officials  of 
State,  county,  and  city  agencies  in 
Michigan  have  been  conducting  an 
intensive  survey  and  eradication 
program  in  the  infested  areas.  The  State 
of  Michigan  has  quarantined  13 
counties  in  the  southeastern  portion  of 
the  State  and  is  restricting  the  intrastate 
movement  of  certain  articles  from  the 
quarantined  areas  to  prevent  the 
artificial  spread  of  EAB  M^ithin 
Michigan.  However,  Federal  regidations 
are  necessary  to  restrict  the  interstate 
movement  of  certain  articles  from  the 
quarantined  areas  to  prevent  the 
artificial  spread  of  EAB  to  other  States. 

Therefore,  we  are  amending  the 
"Domestic  Quarantine  Notices"  in  7 
CFR  part  301  by  adding  a  new  subpart, 
"Emerald  Ash  Borer"  (§§301.53-1 
through  301.53-9,  referred  to  below  as 
the  regulations).  These  regulations 
quarantine  the  13  counties  designated  in 
Michigan's  State  quarantine  and  restrict 
the  interstate  movement  of  regulated 
articles  from  the  quarantined  areas. 

Definitions 

In  §  301.53-1,  we  define  the  following 
terms:  Administrator,  Animal  and  Plant 
Health  Inspection  Service  (APHIS), 
certificate,  compliance  agreement, 
emerald  ash  borer,  infestation, 
inspector,  interstate,  limited  permit, 
moved  (movement,  move),  person, 
quarantined  area,  regulated  article,  and 
State.  With  one  exception,  these  terms 
are  widely  used  in  our  other  domestic 
quarantines  in  part  301,  and  the 
definitions  we  provide  in  §  301.53-1  are 
consistent  with  those  provided 
elsewhere  in  part  301.  We  have  defined 
the  term  emerald  ash  borer  as  the  insect 
known  as  emerald  ash  borer  {Agrilus 
planipennis]  in  any  stage  of 
development. 

Regulated  Articles 

Certain  articles  present  a  significant 
risk  of  spreading  EAB  if  the  articles  are 
moved  from  quarantined  areas  without 
restriction.  We  call  these  articles 
"regulated  articles."  Regulated  articles 
may  not  be  moved  interstate  from 
quarantined  areas  except  in  accordance 
with  the  conditions  specified  in 
§§  301.53-^  through  301.53-9  of  the 
regulations.  In  §  301.53-2,  paragraph  (a) 
designates  the  following  as  regulated 
articles:  (1)  The  emerald  ash  borer;  (2) 
firewood  (all  hardwood  species);  and  (3) 
nursery  stock,  green  lumber,  and  other 
material  living,  dead,  cut,  or  fallen, 
including  logs,  stumps,  roots,  branches, 
and  composted  and  luicomposted  chips 
of  the  genus  Fraxinus.  We  are 


designating  all  hardwood  species  of 
firewood  as  regulated  articles  because  as 
hardwood  is  dried  and  cut  into 
firewood,  it  is  difficult  to  identify  the 
species  of  the  tree  from  which  the 
firewood  was  derived. 

Paragraph  (b)  of  §  301.53-2  provides 
that  any  other  article,  product,  or  means 
of  conveyance  not  listed  in  paragraph 
(a)  of  that  section  may  be  designated  as 
a  regulated  article  if  an  inspector 
determines  that  it  presents  a  risk  of 
spreading  EAB  and  notifies  the  person 
in  possession  of  the  article,  product,  or 
means  of  conveyance  that  it  is  subject  to 
the  restrictions  of  the  regulations.  This 
provision  will  allow  an  inspector  who 
discovers  evidence  of  EAB  in  an  article, 
product,  or  means  of  conveyance  to  take 
immediate  action  after  informing  the 
person  in  possession  of  it  that  it  is  being 
regulated. 

Quarantined  Areas 

In  §  301.53-3,  paragraph  (a)  provides 
that  the  Administrator  will  quarantine 
each  State  or  portion  of  a  State  in  which 
EAB  has  been  found  by  an  inspector,  in 
which  the  Administrator  has  reason  to 
believe  that  EAB  is  present,  or  which 
the  Administrator  deems  necessary  to 
regulate  because  of  its  inseparability  for 
quarantine  enforcement  purposes  from 
localities  where  EAB  has  been  found. 
Less  than  an  entire  State  will  be 
designated  as  a  quarantined  area  only 
under  certain  conditions.  Such  a 
designation  may  be  made  if  the 
Administrator  determines  that:  (1)  The 
State  has  adopted  and  is  enforcing 
restrictions  on  the  intrastate  movement 
of  regulated  articles  listed  in  §  301.53- 
2  that  are  equivalent  to  the  interstate 
movement  restrictions  imposed  by  the 
regulations  in  §§  301.53-1  through 
301.53-9;  and  (2)  the  designation  of  less 
than  an  entire  State  as  a  quarantined 
area  will  be  adequate  to  prevent  the 
artificial  spread  of  the  EAB. 

Paragraph  (b)  of  §  301.53-3  provides 
that  the  Administrator  or  an  inspector 
may  temporarily  designate  any 
nonquarantined  area  as  a  quarantined 
area  in  accordance  with  the  criteria  in 
§  301.53-3(a).  The  Administrator  will 
give  written  notice  of  this  temporary 
designation  to  the  owner  or  person  in 
possession  of  the  nonquarantined  area, 
or,  in  the  case  of  publicly  owned  land, 
the  person  responsible  for  the 
management  of  the  nonquarantined 
area.  This  is  necessary  to  prevent  the 
spread  of  EAB  before  restrictions  can  be 
published  in  the  Federal  Register 
concerning  the  interstate  movement  of 
regulated  articles  from  the  designated 
area.  As  soon  as  practicable,  this  area 
will  be  added  to  the  list  of  quarantined 
areas  or  the  designation  will  be 


terminated  by  the  Administrator  or  an 
inspector.  The  owner  or  person  in 
possession  of  an  area  for  which 
designation  is  terminated  will  be  given 
notice  of  the  termination  as  soon  as 
practicable. 

In  accordance  with  these  criteria,  we 
are  quarantining  13  covmties  in 
Michigan  because  of  the  EAB  and 
restricting  the  interstate  movement  of 
regulated  articles  from  the  quarantined 
areas.  Specifically,  in  §  301.53-3(c)  we 
list  Genesee,  Ingham,  Jackson,  Lapeer, 
Lenawee.  Livingston,  Macomb,  Monroe. 
Oakland.  St.  Clair,  Shiawassee, 
Washtenaw,  and  Wayne  Coimties,  Ml. 
as  quarantined  areas. 

Interstate  Movement  of  Regulated 
Articles  From  Quarantined  Areas 

In  §301.53—4,  paragraph  (a)  provides 
that  regulated  articles  mav  be  moved 
interstate  from  a  quarantined  area  into 
or  through  an  area  that  is  not 
quarantined  if  they  are  accompanied  by 
a  certificate  or  limited  permit  issued 
and  attached  as  prescribed  bv 
§§  301.53-5  and  301.53-8. 

Paragraph  (b)  of  §  301.53^  provides 
that  a  regulated  article  may  be  moved 
interstate  without  a  certificate  or  limited 
permit  if  the  regulated  article  is  moved 
by  the  USDA  for  experimental  or 
scientific  purposes  or  if  the  regulated 
article  originates  outside  the 
quarantined  area.  Articles  originating 
outside  the  quarantined  area  that  are 
moved  interstate  through  a  quarantined 
area  must  be  moved  under  the  following 
conditions:  (1)  The  points  of  origin  and 
destination  are  indicated  on  a  waybill 
accompanying  the  regulated  article:  (2) 
the  regulated  article,  if  moved  through 
the  quarantined  area  during  the  period 
of  May  1  through  August  31  or  when  the 
ambient  air  temperatiue  is  40  °F  or 
higher,  is  moved  in  an  enclosed  vehicle 
or  is  completely  covered  to  prevent 
access  by  the  EAB;  (3)  the  regulated 
article  is  moved  directly  through  the 
quarantined  area  without  stopping 
(except  for  refueling  or  for  traffic 
conditions,  such  as  traffic  lights  or  stop 
signs),  or  has  been  stored,  packed,  or 
handled  at  locations  approved  by  an 
inspector;  and  (4)  the  article  has  not 
been  combined  or  commingled  with 
other  articles  so  as  to  lose  its  individual 
identity. 

Certificates  and  Limited  Permits 

Under  Federal  domestic  plant 
quarantine  programs,  there  is  a 
difference  between  the  use  of 
certificates  and  the  use  of  limited 
permits.  Prior  to  movement,  certificates 
are  issued  for  regulated  articles  upon  a 
finding  by  an  inspector  that,  because  of 
certain  conditions  [e.g.,  the  article  is 
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frt»e  of  d  pt'st).  the  movement  presents 
low  risk  of  dissfminating  pests.  With  a 
certificate,  the  article  mav  he  moved 
interstate  without  further  restrictions. 
Limited  permits  are  issued  for  reuulated 
articles  when  an  inspector  has 
determmed  that,  because  of  possible 
pest  or  disease  risk,  such  articles  may  be 
safelv  moved  interstate  only  subject  to 
further  restrictions,  such  as  movement 
to  specified  areas  and  movement  for 
specified  purposes.  Section  301.53-5 
sets  out  the  conditions  for  issuing 
certificates  and  limited  permits  for 
movement  from  areas  quarantined  for 
EAB  and  for  canceling  certificates  and 
limited  permits. 

Paragraph  (a)  of  301.53-5  provides 
that  an  inspector  or  a  person  operating 
under  a  compliance  agreement 
(discussed  below)  will  issue  a  certificate 
for  the  interstate  movement  of  a 
regulated  article  if  he  or  she  determines 
that  the  regulated  article: 

•  Is  apparently  free  of  EAB,  based  on 
inspection,  or  the  article  has  been 
grown,  produced,  manufactured,  stored, 
or  handled  in  a  manner  that,  in  the 
judgment  of  the  inspector,  prevents  the 
regulated  article  from  presenting  a  risk 
of  spreading  EAB. 

•  Is  to  be  moved  in  compliance  with 
anv  additional  emergency  conditions 
the  Administrator  mav  impose  under 
the  Plant  Protection  Act  to  prevent  the 
artificial  spread  of  EAB;  and 

•  Is  eligible  for  uruestricted 
movement  under  all  other  Federal 
domestic  plant  quarantines  and 
regulations  applicable  to  the  regulated 
article. 

Paragraph  (b)  of  .501.53-5  provides  for 
the  issuance  of  a  limited  permit  (rather 
than  a  certificate)  by  an  inspector  or 
person  operating  under  a  compliance 
agreement  for  movement  of  a  regulated 
article  if  he  or  she  determines  that  the 
regulated  article: 

•  Is  to  be  moved  interstate  to  a 
specified  destination  for  specific 
processing,  handling,  or  utilization  (the 
destination  and  other  conditions  to  be 
listed  in  the  limited  permit  and/or 
compliance  agreement),  and  the 
interstate  movement  will  not  result  in 
the  artificial  spread  of  EAB  because  EAB 
will  be  destroyed  by  the  specific 
processing,  handling,  or  utilization; 

•  Is  to  be  moved  interstate  in 
compliance  with  any  additional 
emergency  conditions  the  Administrator 
may  impose  under  the  Plant  Protection 
Act  to  prevent  the  artificial  spread  of 
EAB;  and 

•  Is  eligible  for  unrestricted 
movement  under  all  other  Federal 
domestic  plant  quarantines  and 
regulations  applicable  to  the  regulated 
article. 


Paragraph  (c)  of  301.53-5  provides 
that  an  inspector  will  issue  blank 
certificates  and  limited  permits  to  a 
perstm  operating  under  a  compliance 
agreement  or  authorize  reproduction  of 
the  certificates  or  limited  permits  on 
shipping  ( iintainers.  or  both,  as 
recjuested  bv  the  person  operating  under 
the  compliance  agreement.  These 
certificates  or  limited  permits  may  then 
be  completed  and  used,  as  needed,  for 
the  interstate  movement  of  regulated 
articles  that  have  met  all  of  the 
requirements  of  §  301.53-5(a)  or 
4?  301.53-5(b).  resjjef:tivelv. 

Paragraph  (d)  of  301  53-5  provides 
that  a  certificate  or  limited  permit  may 
be  canceled  by  an  inspector,  orally  or  in 
writing,  whenever  the  inspector 
determines  that  the  holder  of  the 
certificate  or  limited  permit  has  not 
complied  with  the  regulations.  If  the 
cancellation  is  oral,  the  cancellation 
will  become  effective  upon  notification 
bv  the  inspector.  The  cancellation  and 
the  reasons  for  the  cancellation  will 
then  be  confirmed  in  writing  as  soon  as 
(  in  umstaiices  allow  after  oral 
notification  of  the  cancellaticm.  Any 
person  whose  certificate  or  limited 
permit  has  been  canceled  may  appeal 
the  dec  ision.  in  writing,  within  10  days 
after  receiving  the  written  cancellation 
notice.  The  appeal  must  state  all  of  the 
facts  and  reasons  that  the  person  wants 
the  .administrator  to  c:onsider  in 
deciding  the  appeal.  A  hearing  may  be 
held  to  resolve  a  conflict  as  to  any 
material  fac :t.  Rules  of  practice  for  the 
hearing  will  be  adopted  by  the 
.Administrator.  .\s  soon  as  prac:ticable, 
the  Administrator  will  grant  or  deny  the 
appeal,  in  writing,  stating  the  reasons 
for  the  decision. 

Compliance  Agrpfments 

Section  301.53-6  provides  for  the  use 
and  cancellation  of  compliance 
agreements.  Under  §  301.53-6(a), 
compliance  agreements  may  be  entered 
into  by  any  person  engaged  in  the 
growing,  handling,  cr  interstate 
movement  of  regulated  articles  if  such 
persons  review  with  an  inspector  each 
stipulation  of  the  compliance 
agreement.  Any  person  who  enters  into 
a  compliance  agreement  with  APHIS 
must  agree  to  c:omply  with  the 
regulations. 

Paragraph  (b)  of  301.53-6  explains 
that  a  compliance  agreement  may  be 
canceled  bv  an  inspector,  orally  or  in 
writing,  whenever  the  inspector 
determines  that  the  person  who  entered 
info  the  c:omplianc:e  agreement  has  not 
complied  with  the  regulaticms.  If  the 
cancellation  is  oral,  the  c;ancellation 
will  become  effective  upon  oral 
notification  by  the  inspector.  The 


cancellation  and  the  reasons  for  the 
cancellation  will  then  be  confirmed  in 
writing  as  soon  as  circumstances  allow 
after  oral  notification  of  the 
cancellation.  Any  person  whose 
compliance  agreement  has  been 
canceled  may  appeal  the  decision,  in 
writing,  within  10  days  after  receiving 
the  written  cancellation  notice.  The 
appeal  must  state  all  of  the  facts  and 
reasons  that  the  person  wants  the 
Administrator  to  consider  in  deciding 
the  appeal.  A  hearing  may  be  held  to 
resolve  a  conflict  as  to  any  material  fact. 
Rules  of  practice  for  the  hearing  will  be 
adopted  by  the  Administrator.  As  soon 
as  practicable,  the  Administrator  will 
grant  or  deny  the  appeal,  in  writing, 
stating  the  reasons  for  the  decision. 

Assembly  and  Inspection  of  Regulated 
Articles 

Paragraph  (a)  of  §  301.53-7  provides 
that  anv  person  who  requires 
certification  or  other  services  from  an 
inspector  must  request  the  services  at 
least  48  hours  before  they  are  needed. 
Paragraph  (b)  of  §301.53-7  provides 
that  regulated  articles  must  be 
assembled  at  the  place  and  in  the 
manner  an  inspector  designates  as 
necessary  to  comply  with  the 
regulations. 

Attachment  and  Disposition  of 
Certificates  and  Limited  Permits 

In  §301.53-8,  paragraph  (a)  requires 
that  regulated  articles  intended  for 
interstate  movement  be  plainly  marked 
with  the  name  and  address  of  the 
consignor  and  the  name  and  adciress  of 
the  consignee  and  that,  during  the 
interstate  movement,  the  certificate  or 
limited  permit  issued  for  the  interstate 
movement  of  regulated  articles  be 
attached  to  either:  (1)  The  regulated 
article,  (2)  the  container  carrying  the 
regulated  article,  or  (3)  the 
accompanying  waybill.  However,  the 
certificate  or  limited  permit  may  be 
attached  to  the  consignee's  copy  of  the 
waybill  only  if  the  certificate  or  limited 
permit  and  the  waybill  contain  a 
sufficient  description  of  the  regulated 
article  to  identify'  the  regulated  article. 
This  provision  is  necessary  for 
enforcement  purposes. 

Paragraph  (b)  of  301.89-9  requires  the 
carrier  of  the  article  to  furnish  the 
certificate  or  limited  permit  to  the 
consignee  at  the  shipment's  destination. 

Costs  and  Charges 

Section  301.53-9  provides  that  the 
services  of  an  inspector  are  provided 
without  cost  during  normal  business 
hours  to  persons  requiring  those 
services  to  comply  with  the  regulations. 
The  user  will  be  responsible  for  all  costs 
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and  charges  arising  from  inspection  and 
other  services  provided  outside  of 
normal  business  hours. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
EAB  into  noninfested  areas  of  the 
United  States.  Under  these 
circumstances,  the  Administrator  has 
determined  that  prior  notice  and 
opportimity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  conunents  we 
receive  diuing  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

We  are  quarantining  13  counties  in 
Michigan  because  of  the  EAB  and 
restricting  the  interstate  movement  of 
regulated  articles  from  these 
quarantined  areas.  This  action  is 
necessary  on  an  emergency  basis  to 
prevent  the  artiftcial  spread  of  this  plant 
pest  from  infested  areas  in  the  State  of 
Michigan  to  noninfested  areas  of  the 
United  States. 

As  stated  previously,  EAB  is  a  highly 
destructive,  wood-boring  insect  pest 
that  attacks  several  species  of  ash 
[Fraxinus  spp.).  White  ash  {Fraxinus 
americana  L.),  black  ash  [Fraxinus  nigra 
Marsh.),  and  green  ash  [Fraxinus 
pennsylvanica  Marshall.)  varieties  are 
known  to  be  susceptible  in  the  United 
States;  however,  there  are  indications 
that  other  varieties  of  ash  may  also  be 
at  risk.  Therefore,  we  are  placing 
restrictions  on  certain  articles  of  the 
genus  Fraxinus. 

If  the  EAB  spreads  from  infested  areas 
in  Michigan  to  the  surrounding  forests 
of  the  northeastern  United  States,  where 
nursery,  landscaping,  and  timber 
industries  and  forest-based  recreation 
and  tourism  industries  play  a  vital 
economic  role,  its  impact  would  be 
severe.  Within  50  miles  of  Detroit,  there 
are  2,280  square  kilometers  of  forest 
land,  and  within  100  miles  of  the  city, 
there  are  7,836  square  kilometers  of 


forest.  The  pest  has  the  potential  to 
destroy  entire  stands  of  ash,  and  any 
incursion  of  the  pest  can  result  in 
substantial  losses  to  forest  ecosystems, 
urban  trees,  and  the  timber  industry. 
Adults  bore  D-shaped  holes  up  to  a 
diameter  of  1  centimeter  into  sap  wood, 
and  these  holes  create  pathways  for 
pathogens  and  insect  vectors. 

Domestically,  black,  green,  and  white 
ash  serve  as  an  important  component  in 
the  forests  of  the  northeast.  Further,  the 
wood  is  used  for  a  variety  of 
applications  that  require  a  strong,  hard 
wood  with  less  rigidity  than  maple. 
White  ash  is  one  of  the  primary 
commercial  hardwoods  used  for  the 
production  of  tool  handles,  baseball 
bats,  furniture,  antique  vehicle  parts, 
containers,  railroad  cars  and  ties,  canoe 
paddles,  snowshoes,  boats,  doors,  and 
cabinets.  Green  ash  is  a  valued  species 
for  solid  wood  products,  pulp  and  paper 
requiring  hardwood  fibers,  crating, 
boxing,  handle  stock,  and  rough  lumber. 
Black  ash,  while  not  as  strong  as  other 
varieties,  is  regularly  used  for  interior 
furnishings,  fumitxire,  and  cabinets. 
Damage  left  by  the  EAB  reduces  the 
quality  and  market  value  of  wood 
products,  and  dying  and  dead  trees  are 
useless  for  manufacturers. 

Beyond  manufacturing,  ash  trees  play 
an  important  role  in  the  urban 
landscape.  Ash  is  known  for  its  natural 
resistance  to  many  other  trees  pests  and 
its  hardiness  in  cities.  Many  of  the  ash 
trees  that  now  serve  as  ornamental, 
street,  shade,  and  landscape 
beautification  trees  were  planted  to 
replace  elm  trees  destroyed  because  of 
Dutch  elm  disease.  Ash  trees  are  vital 
soim:es  of  food  and  shelter  for  wildlife 
and  livestock,  and  they  have  been 
planted  in  the  rehabilitation  of  damaged 
natural  areas.  Because  of  the  EAB,  these 
natural  and  aesthetic  values  eire  at  risk 
in  affected  regions. 

Earlier  this  year,  Michigan's  State 
EAB  quarantine  designated  only  six 
counties  as  quarantined  areas.  Recently, 
Michigan  expanded  its  quarantine  to 
include  seven  more  counties.  Coiuity- 
specific  figures  included  in  this  analysis 
apply  only  to  the  six  counties 
(Livingston,  Macomb,  Monroe,  Oakland, 
Washtenaw,  and  Wayne)  originally 
quarantined  by  the  State;  information 
for  the  seven  counties  (Genesee, 
Ingham,  Jackson,  Lapeer,  Lenawee,  St. 
Clair,  and  Shiawassee)  recently  added  to 
the  quarantine  is  not  yet  available. 

Damage  to  ash  trees  in  the  lots  owned 
by  the  landscape  industry  and  woodlots 
in  southeast  Michigan  over  the  past  5 
years  is  estimated  at  $11.6  million.  In 
Michigan  and  Canada,  we  estimate  that 
between  250.000  and  2  million  trees  are 
already  affected  by  the  pest.  In  the  six 


counties  originally  quarantined  by  the 
State  of  Michigan,  26.1  million  trees  are 
at  risk,  and  the  replacement  value  of 
those  trees  is  estimated  to  be  $11.7 
billion;  this  figiue,  of  course,  excludes 
their  aesthetic,  oxygen-producing,  and 
habitat-providing  values.  Already, 
because  of  EAB  infestation  and 
subsequent  damage  and  the  effects  of 
the  quarantine  placed  by  the  State  of 
Michigan,  producers  have  lost 
approximately  $2  million  in  nursery 
stock  sales.  While  ash  species  other  than 
black,  green,  and  white  ash  have  not 
been  attacked  in  North  America,  we 
believe  the  remaining  13  species  may 
also  be  susceptible,  and  in  2002  the 
Canadian  Food  Inspection  Agency 
confirmed  that  theory  in  the  results  of 
a  EAB  pest  risk  assessment.  In  Japan, 
EAB  has  also  affected  trees  in  the  genus 
Ulmus  (elms),  Juglans  (walnuts  and 
butternuts),  and  Pterocarya  (wingnuts). 

The  pattern  and  significant  numbers 
of  trees  harmed  or  destroyed  because  of 
the  pest  suggest  that  EAB  has  been 
established  in  Michigan  for  at  least  5 
years,  though  it  was  definitively 
identified  only  in  July  2002.  We  are  not 
aware  of  the  capability  for  EAB's  natural 
spread  in  North  America,  and 
information  on  EAB  biology  in  Asia  is 
scarce.  Studies  on  the  pest  in  both  North 
America  and  Asia  are  underway. 
Current  research  suggests  that  EAB 
typically  completes  one  generation  per 
year  in  northeastern  China  and  that 
females  lay  68  to  90  eggs  in  their 
lifetime.  Usually,  trees  die  2  to  4  years 
after  an  EAB  attack.  We  know  that  adult 
beetles  are  capable  of  dispersing  by 
flight  in  8  to  12  meter  biursts,  and  we  are 
aware  of  EAB  "biusting"  distances  of 
several  kilometers  in  search  of  new  ash 
host  material. 

Since  EAB  appears  to  survive  well  in 
North  American  climatic  conditions,  it 
is  probable  that  EAB  could  continue  to 
disperse  among  various  contiguous 
corridors  of  host  material  in  natural  and 
luban  environments.  In  northeastern 
China,  EAB  has  successfully  built 
severely  damaging  populations  and 
traveled  great  distances  in  search  of  new 
hosts.  Especially  troubling  in  North 
America  is  the  apparent  lack  of  natural 
predators  and  other  biological  factors 
that  would  contribute  to  EAB  mortality. 
A  relative  of  EAB,  the  bronze  birch 
borer  (Agrilus  axius),  is  capable  of  a 
natural  spread  of  10  to  20  miles  per 
year,  and  this  might  be  a  possible 
estimate  of  EAB's  spreading  capability. 

The  spread  of  EAB  can  be  accelerated 
through  human-assisted  movement  and 
trade  of  nursery  stock,  lumber,  and  logs. 
Solid  wood  packing  materials  (SWPM). 
especially  if  those  materials  include 
bark,  pose  a  special  concern.  From  1985 
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to  2000.  APHIS  personnel  reported  38 
interceptions  of  species  of  the  genus 
Agrilus  in  shipments  of  SVVPM  at  ports 
of  entry  in  11  different  States,  and  those 
shipments  originated  in  at  least  1 1 
countries.  Since  EAB  larvae  can 
overwinter  in  the  sapvvood  they  burrow 
into,  it  IS  uncertain  whether  debarking 
of  lumber  is  an  effective  way  to  destroy 
the  pest 

Specific  Risks  to  Urban  Forests 

L'rhan  areas  of  the  I'nited  States  cover 
approximately  3  5  percent  of  the  total 
land  area  of  the  country,  contain  more 
than  75  percent  of  the  population,  and 


support  an  estimated  3,8  billion  trees 
valued  at  S2  4  trillion.  Michigan's  total 
urban  tree  populaticm  is  estimated  at 
1 10.858.000  trees,  and  ash  is  a  vital 
component  of  this  urban  forest.  Trees  in 
urban  Michigan,  like  trees  in  any  city, 
sequester  gaseous  air  pollutants  and 
particulate  matter,  help  people  conserve 
energy  through  the  shade  they  provide, 
assist  in  the  dispersal  of  storm  water, 
provide  protective  shelter  belts  for 
urban  fauna,  and  contribute  aesthetic 
pleasure  to  the  lives  of  city-dwellers  and 
tourists. 

Field  data  from  eight  cities  suggests 
that  ash  treses  comprise  up  to  14  percent 


of  the  total  leaf  area  of  those  cities. 
Based  on  these  data,  the  ash  tree 
resources  at  risk  in  just  those  eight  cities 
would  amount  to  $565  million;  see  table 
1  below.  The  survey,  the  only  available 
data  regarding  urban  ash  at  risk, 
concentrates  on  ash  in  the  eastern 
United  States;  however  ash  is  more 
widely  planted  in  urban  regions  of  the 
midwest.  These  estimates  are  based  on 
the  assumption  that  all  living  ash  in  the 
cities  may  be  destroyed  by  EAB  and  did 
not  incorporate  estimates  of  the  EAB's 
biological  or  artificial  spread  rates,  since 
those  are  not  known. 


Table  1.— Preliminary  Estimates  of  Tree  Resources  at  Risk  for  Infestation  by  Agrilus  Planipennis  in  Eight 
U.S.  Cities  (Ordered  by  Ash  Leaf  Area)  Based  on  the  Total  of  All  Living  Preferred  Host  Species  (Ash 
Trees) 


City 


Chicago,  IL „ 

Baltimore.  MD  

Philadelphia.  PA  

Boston,  MA  

Syracuse,  NY  

New  York,  NY 

Atlanta.  GA  

Oakland,  CA  

Total  value  loss  for  all  cities 


Number  of  ash 
trees 


Value  lost 


603,000 

292,700 

117,000 

29.200 

6.900 

27,600 

38,900 

7,500 


$230,949,000 

227,568,000 

68,408,000 

13.341.000 

6,400,000 

9,770,000 

7,119,000 

1,514,000 


565.069,000 


Value  per  tree 


$383 
777 
584 
457 
929 
354 
183 
202 


Further,  assuming  that  the  E.\B  is 
capable  of  spreading  through  all  urban 
areas  of  the  lower  48  .States  and 
destroving  all  urban  ash  trees,  the 
L'nited  States  could  suffer  a  national 
undiscounted  loss  nf  S20  to  SHO  billion 
Since  firm  data  are  not  available 
regarding  the  pests  biological  or 
artificial  spread  patterns  in  North 
America,  all  losses  are  based  on  limited 
data  that  assume  a  100  percent 
destruction  rate  More  field  data  frrmi 
urban  areas  across  the  United  .States  ar^' 
needed  to  provide  more  accurate 
estimates  of  the  resources  at  risk  from 
EAB 


timberland,  with  an  undiscounted 
compensatory  value  estimated  at  $18.92 
billion   hi  the  6  counties  first 
quarantined  hv  the  .State  of  Michigan. 
there  are  more  than  .11  million  ash  trees 
at  risk.  We  are  investigating  possible 
monetarv  losses  to  forestry  interests 
based  on  stuinpage  '  value  These  losses 
are  likeU  to  be  less  than  monetary 
losses  based  on  compensatory  value, 
since  stumpage  values  are  usuallv 
applied  tn  older  trees  that  are  greater 
than  5  inches  in  diameter,  and 
I  nmpensatorv  values  are  applied  for 
trees  greater  than  1  inch  in  diameter 

Shoulil  the  K.\B  spread  or  he 


products  are  predominantly 
concentrated  in  the  East,  and  available 
data  on  production  volumes  for  ash      ~ 
were  available  only  for  this  region. 
Table  2  shows  the  net  volumes  of  ash 
trees  grown  for  sawtimber  in  the  Eastern 
region  of  the  United  States  in  1996,  the 
most  recent  year  for  which  data  is 
available.  A  net  volume  of  113,916 
million  board  feet  of  ash  sawtimber  is 
grown  in  the  Eastern  region,  comprising 
7.5  percent  of  the  volume  of  all 
hardwoods.  The  average  stumpage  price 
for  sawtimber  sold  from  national  forests 
in  2000  was  $220.30  per  1.000  board 
feet  for  all  eastern  hardwoods. 


artificiallv  introduced  to  areas  outside 
nf  .Muhii^an   monetarv  losses  could 
i;rou  MunifHantU    .-Xsh  trees  for  timber 


Specific  Risks  to  Timber 

Within  Michigan,  'here  are  69,3 
million  EAB-susceptible  trees  grown  on 

Table  2.— Net  Volume  of  Sawtimber  on  Timber  Land  in  the  Eastern  United  States,  by  Regions  and  Species 

[In  million  board  feet] 


Speoes 

1 
Total  East 

Total      1 
North 

1 
Norttieast 

North 
central 

■ 

Total  South 

Southeast 

South 
central 

Ash  

Total  hardwoods                      

113.916 

1  516.086 

75 

2,055,509 

35.575 

519.699 

68 

665.938 

11,740 

229,504 

5  1 

321,067 

23,835 

290,195 

8.2 

344,871 

78.341 

996.387 

79 

1,389,571 

34,848  i 
424,233 

8.2  I 
599.100 

43,493 
572.154 

Ash  as  "o  of  all  hardwoods           .        

7.6 

All  species  

790.471 

Stuinpatie  value  refers  to  the  commncuJ  value 
of  tre<»s  jtdnding  in  the  forest.  Stumpage  prices  may 


be  offered  in  reference  to  board  fixjl  volume  ($/ 
m  b  f  I,  weight  ($/ton),  or  trui  k.  lo.nis  (5/li>ad) 


(Frimi  http  //extension  usu  edu/forestry/ 
Mdniigenwnt/Timher^  Valuptpnns2Know  btm\ 
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Table  2.— Net  Volume  of  Sawtimber  on  Timber  Land  in  the  Eastern  United  States,  by  Regions  and  Species— 
I  Continued 

(In  million  board  feet] 


opOCiGS 


Total  East 


Ash  as  %  of  all  species 


5.5 


NoS      I  Northeast 


5.3 


3.7 


c^Sl     ;  Total  South     southeast  i     ^ 


6.9 


5.6 


5.8 


5.5 


Using  the  estimates  provided  in  table 
2,  the  value  of  ash  timber  grown  in  the 
eastern  United  States  is  $25.1  billion 
(see  table  3  below).  Based  on  the 
establishment  of  the  EAB  in  Michigan 


and  its  range  in  Asia,  it  should  be  able 
to  survive  in  most  of  the  eastern  United 
States.  In  Michigan,  an  estimated  1 .7 
billion  board  feet  of  ash  timber.is 
harvested  annually.  Using  the  stumpage 


figures  listed  previously,  Michigan 
cJone  could  see  a  loss  of  $1.7  billion  in 
timber  trees. 


Table  3.— Value  of  Potential  Losses  in  Ash  Timber  Trees  in  the  Eastern  United  States  Because  of 
Infestation  by  the  Emerald  Ash  Borer  for  Different  Regions,  Based  on  Stumpage  Prices 


Region 


Volume  of  timber  trees 
(million  board  feet) 


Michigan 

Northeastern  region 
Northem  region 


Total  Eastem  region 


7,700 
11.740 
35.575 


Value  of  losses 
(million  dollars)^ 


$1,697 
2,558 
7,842 


113.916 


25.111 


^  Assumes  average  stumpage  price  of  $22.43  per  1,000  board  feet  (Agricultural  Statistics,  2002). 


Other  Efifects 

We  must  also  consider  the  value  of 
ash  trees  as  important  environmental 
and  recreational  resources.  The 
recreational  use  of  national  forest  lands 
amounted  to  341.2  million  visitor  days  ^ 
in  1996,  the  most  recent  year  for  which 
data  were  available.  In  Michigan,  4.87 
million  visitor  days  were  spent  in  the 
national  forests  in  1997.  While  not 
specifically  attributable  to  the  presence 
of  ash  trees,  these  statistics  illustrate  the 
importance  of  forest-based  recreation  in 
the  United  States.  Ash  trees  are 
important  components  of  U.S.  forests;  in 
addition  to  their  aesthetic  value,  they 
provide  food  and  shelter  for  wildlife. 

Citizens  may  also  be  affected  by  the 
presence  of  EAB  in  their  own  yards  and 
neighborhoods.  Removing  dead  or 
infested  trees  is  costly  and 
inconvenient,  and  replacement  trees 
may  have  to  grow  for  years  before  they 
offer  the  same  amount  of  shade  and 
ornamental  value.  Further,  the 
quarantine  restricts  people  from  freely 
moving  firewood  and  ash  products 
through  Michigan. 

Effects  on  Nursery  Stock 

An  estimated  $2  milUon  in  annual 
nursery  stock  sales  have  already  been 
lost  in  the  six  Michigan  counties  first 
quarantined  by  the  State.  The  Michigan 


^  A  visitor  day  aggregates  12  visitor  hours,  which 
may  entail  1  person  visiting  for  12  hours,  12 
persons  visiting  for  1  hour,  or  any  equivalent 
combination  of  individual  or  group  use,  either 
continuous  or  intermittent. 


Nursery  and  Landscape  Association 
reports  that  nursery,  plant  production, 
and  landscaping  industries  employ 
347,000  Michigan  citizens  and 
contribute  $3.7  billion  to  the  State's 
economy.  Michigan's  nursery  producers 
generate  about  $711  million  in  annual 
sales  and  distribute  their  products  to  35 
U.S.  States,  Mexico,  and  Canada;  these 
producers  are  the  second  largest 
agricultural  group  in  Michigan  and  the 
fifth  largest  nursery  industry  in  the 
United  States.  Losses,  of  course,  could 
be  larger  if  the  EAB  were  allowed  to 
spread  to  other  areas  of  the  country. 
Several  European  agrilids  are  known 
nursery  pests,  and  we  now  know  that 
EAB  is  capable  of  infesting  small- 
diameter  nursery  stock. 

Economic  Effects  on  Small  Entities 

The  Regulatory  Flexibility  Act 
requires  that  agencies  specifically 
consider  the  economic  effects  of  their 
rules  on  small  entities.  The  Small 
Business  Administration  (SBA)  has 
established  size  criteria  based  on  the 
North  American  Industry  Classification 
(NAICS)  for  determining  which 
economic  entities  meet  the  definition  of 
a  small  firm.  The  small  entity  size 
standard  for  nursery  and  tree 
production  (NAICS  code  111421)  is 
$750,000  or  less  in  annual  receipts,  and 
$5  million  or  less  in  annual  receipts  for 
forest  nurseries  and  gathering  of  forest 
products  (NAICS  code  113210).  The 
SBA  classifies  logging  operations 
(NAICS  code  113310),  sawmills  (NAICS 


code  321113),  and  wood  product 
manufacturers  generally  (NAICS 
subsector  321)  as  small  entities  if  fewer 
than  500  people  are  employed. 
More  than  4,000  businesses 
considered  small  entities  by  the  SBA  are 
affected  within  the  6  counties  first 
quarantined  for  EAB.  These  entities 
must  meet  certain  requirements  before 
moving  regulated  articles  from  the 
quarantined  areas.  Regulated  entities 
may  incur  additional  costs  to  dispose  of 
articles  such  as  wood  debris  from  tree 
pruning  and  removal.  Nurseries  are 
currently  prohibited  from  moving  ash 
trees  under  the  State  quarantine. 
However,  of  the  nurseries  within  those 
6  counties,  only  10  to  20  operations 
having  a  substantial  amount  of  ash 
nursery  stock  in  the  ground  are 
expected  to  be  significantly  affected. 
These  entities  represent  only  0.2  to  0.5 
percent  of  the  number  of  nurseries  in 
the  six  counties  first  quarantined. 

Conclusions 

Damage  caused  to  EAB-affected  ash 
trees  in  the  landscape  and  woodlots  in 
southeast  Michigan  over  the  past  5  years 
is  estimated  at  $11.6  million.  In 
addition,  $2  million  of  nursery  stock 
was  restricted  from  sale  due  to  the 
infestation.  The  monetary  values  at  risk 
are  $11.7  billion  in  replacement  costs  in 
6  counties  first  quarantined  for  EAB 
alone.  The  undiscounted  value  of  the 
national  urban  tree  population  that  are 
ash  trees  amounts  to  $20  to  $60  billion. 
The  undiscounted  compensatory  value 
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of  the  693  million  ash  trees  grown  on 
timberUnd  in  Michigan  is  Si 8.92 
billion,  and  the  corresponding 
nationwide  estimate  amounts  to  7.553 
million  trees,  valued  at  .S28J  2fi  billion 
There  are  approximatelv  il  million  ash 
trees  in  the  6  counties  first  quarantined 
bv  the  State 

When  conservativeh  valued  in  terms 
of  stumpage  prices,  the  value  of 
sawtimber  at  risk  in  the  eastern  United 
States  alone  amounts  to  S25  billion. 
Over  4,000  businesses  that  are 
considered  small  by  SBA  standards  are 
affected  in  the  6  counties  first 
quarantined  because  of  EAB  in 
Michigan.  However,  verv  few  nursery 
operations  having  a  substantial  amount 
of  ash  nurserv  stock  in  the  ground  are 
expected  to  be  significantly  affected 
Overall,  this  rule  will  help  safeguard 
US.  ash  trees  from  the  EAB  by 
restricting  the  interstate  movement  of 
the  nurserv  stock,  logs,  and  lumber  that 
can  serve  as  its  vectors.  Although,  at 
this  time,  we  are  not  able  to  evaluate  the 
specific  effects  of  this  regulation  on  the 
seven  counties  most  recentlv  added  to 
Michigan's  EAB  quarantine,  we  expect 
that  those  counties  contain  entities 
similar  to  those  we  have^considered  in 
this  analysis.  Therefore,  we  believe  anv 
economic  effects  on  small  entities  will 
be  small  and  are  outweighed  by  the 
benefits  associated  with  preventing  a 
larger  L'S.  EAB  infestation 

Under  these  circumstances,  the 
.Administrator  of  the  .Animal  and  FlaiU 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  signifii  ant  econornH  impact  on 
a  substantial  number  of  >mall  entities 

Executive  Order  12372 

This  program  activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  C^FR  pari 
3015.  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  re\ieweci  under 
Executive  Order  12988.  Civil  [ustice 
Reform.  This  rule;  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3j  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  c ourt 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(|)  of 
the  Paperwork  Reduction  Ac  t  of  199.5 
(44  U.S.C.  3501  pf  spf/.l.  the  information 
collection  and  recordkeeping 
requirements  included  in  this  interim 


rule  have  been  submitted  for  emergency 
approval  to  the  Office  of  Management 
and  Budget  ((JMB).  OMB  has  assigned 
control  number  0579-0233  to  the 
information  ( oUec  tion  and 
record kec'piiig  reciuirements. 

We  plan  to  request  continuation  of 
that  approval  for  3  years.  Please  send 
writttm  comments  on  the  3-vear 
approval  request  to  tht>  following 
addresses:  ( 1 )  Officer  of  Information  and 
Regulatorv  Affairs.  OMB.  Attention: 
Desk  Officer  for  APHIS.  Washington.  DC 
20503,  and  (2)  Docket  No.  02-125-1. 
Regulatorv  Analysis  and  Development, 
PPD.  APHIS.  Station  3C71,  4700  River 
Road  Unit  118.  Riverdale.  MD  20737- 
12  38.  Please  state  that  your  comments 
refer  to  Docket  .No  02-125.  and  send 
your  comments  within  fiO  days  of 
publication  of  this  rule. 

This  interim  rule  establishes 
regulations  qudrantining  l.J  t:ounties  in 
Michigan  btu:ause  of  the  emerald  ash 
borer  and  restric  ting  the  interstate 
movement  of  regulated  articles  from 
diese  quarantined  areas.  This  action  is 
necessary  on  an  emergency  basis  to 
prevent  the  artificial  spread  of  this  plant 
pest  from  infested  areas  in  the  State  of 
Michigan  to  noninfested  ar(!as  of  the     • 
United  States  The  paperwork 
associated  with  the  Emerald  ash  borer 
program  will  include  the  completion  of 
complianc:e  agreements,  certificates,  and 
limited  permits.  There  will  also  be 
re()uests  for  ins[)e(  tions   We  are 
solii  iting  c:oinineiits  from  the  public  (as 
well  as  affectc^d  agenc:ies)  c;oncerning 
our  information  collection  and 
recordkeeping  requirements   These 
comments  will  help  us. 

(1)  Evaluate  whether  the  information 
collection  is  necessary  for  the  proper 
performani  e  of  our  agency's  functions, 
iiu  hiding  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
inform.ition  (ollt>(  tion.  inc:luding  the- 
\alidity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  (if  the  information  to  be 
c:ollec:ted.  and 

(4)  Minimi/e  the  burden  of  the 
information  (  ollection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
d[)[)ropriate  automated.  elec:tronic;. 
mechanical,  or  other  technological 
collection  technique's  or  other  forms  of 
information  tt'c  hnologv:  e.g..  permitting 
electronic:  subnussion  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  c:ollection  of  information 
is  estimated  to  a\erage  0.48  hours  per 
response 

Respmulrnts:  (irowers.  packers, 
shippers,  and  exporters  of  regulated 


articles  and  State  plant  health 
protection  authorities  and  other 
cooperators. 

Estimated  annual  number  of 
respondents:  225. 

Estimated  annual  number  of 
responses  per  respondent:  1.6666. 

Estimated  annual  number  of 
responses:  375. 

Estimated  total  annual  burden  on 
respondents:  180  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

Copies  of  this  information  collection 
can  be  obtained  from  Mrs.  Celeste 
Sickles,  APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

Government  Paperwork  Elimination 
Act  Compliance 

The  Animal  and  Plant  Health 
Inspection  Service  is  committed  to 
compliance  with  the  Government 
Paperwork  Elimination  Act  (GPEA). 
which  requires  Government  agencies  in 
general  to  pro\ide  the  public  the  option 
of  submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible.  For  information 
pertinent  to  GPEA  compliance  related  to 
this  interim  rule,  please  contact  Mrs. 
Oleste  Sickles.  APHIS'  Information 
Collec:tion  Coordinator,  at  (301)  734- 
7477. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests,  Quarantine, 
Rep(jrting  and  recordkeeping 
requirements.  Transportation. 

■  Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

■  1 .  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7701-7772;  7  CFR  2.22. 
2.80.  and  371.3 

Section  301.75-15  also  issued  under  Sec:. 
204,  Title  II.  Pub.  L.  106-113.  113  Stat. 
1501A-293;  sections  301.75-15  and  301.75- 
10  also  issued  under  Sec.  203.  Title  II.  Pub. 
L    106-224,  114  Stat.  400(7  U.S.C.  1421 
nutel. 

m  2.  Part  301  is  amended  by  adding  a 
new  "Subpart — Emerald  Ash  Borer," 
§§  301.53-1  through  301.53-9,  to  read  as 
follows: 

Subpart — Emerald  Ash  Borer 

Sec. 

301.53-1  Definitions. 

301.53-2  Regulated  articles. 

301.53-3  Quurantined  areas. 
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301.53—4    Conditions  governing  the 

interstate  movement  of  regulated  articles 

from  quarantined  areas. 
301.53-5     Issuance  and  cancellation  of 

certificates  and  limited  permits. 
301.53-6    Compliance  agreements  and 

cancellation. 
301.53-7    Assembly  and  inspection  of 

regulated  articles.  ■ 
301.53-8    Attachment  and  disposition  of 

certificates  and  limited  permits. 
301.53-9    Costs  and  charges. 

Subpart — Emerald  Ash  Borer 

§301.53-1     DefinRlons. 

Administrator.  The  Administrator, 
Animal  and  Plant  Health  Inspection 
Service,  or  any  individual  authorized  to 
act  for  the  Administrator. 

Animal  and  Plant  Health  Inspection 
Service  (APHIS).  The  Animal  and  Plant 
Health  Inspection  Service  of  the  United 
States  Department  of  Agriculture. 

Certificate.  A  document  that  is  issued 
for  a  regulated  article  by  an  inspector  or 
by  a  person  operating  under  a 
compliance  agreement  and  that 
represents  that  such  article  is  eligible  for 
interstate  movement  in  accordance  with 
§301.53-5(a). 

Compliance  agreement.  A  written 
agreement  between  APHIS  and  a  person 
engaged  in  growing,  handling,  or 
moving  regulated  articles  that  are 
moved  interstate,  in  which  the  person 
agrees  to  comply  with  the  provisions  of 
this  subpart  and  any  conditions 
imposed  under  this  subpart. 

Emerald  ash  borer.  The  insect  known 
as  emerald  ash  borer  (Agrilus 
planipennis  [Coleoptera:  Buprestidaej] 
in  any  stage  of  development. 

Infestation.  The  presence  of  the 
emerald  ash  borer  or  the  existence  of 
circumstances  that  make  it  reasonable  to 
believe  that  the  ash  borer  is  present. 

Inspector.  Any  employee  of  the 
Animal  and  Plant  Health  Inspection 
Service,  or  other  individual  authorized 
by  the  Administrator  to  enforce  the 
provisions  of  this  subpart. 

Interstate.  From  any  State  into  or 
through  any  other  State. 

Limited  permit.  A  document  in  which 
an  inspector  or  a  person  operating  under 
a  compliance  agreement  affirms  that  the 
regulated  article  not  eligible  for  a 
certificate  is  eligible  for  interstate 
movement  only  to  a  specified 
destination  and  in  accordance  with 
conditions  specified  on  the  permit. 

Moved  (movement,  move).  Shipped, 
offered  for  shipment,  received  for 
transportation,  transported,  carried,  or 
allowed  to  be  moved,  shipped, 
transported,  or  carried. 

Person.  Any  association,  company, 
corporation,  firm,  individual,  joint  stock 
company,  partnership,  society,  or  any 
other  legal  entity. 


Quarantined  area.  Any  State,  or  any 
portion  of  a  State,  listed  in  §  301.53-3(c) 
or  otherwise  designated  as  a 
quarantined  area  in  accordance  with 
§301.53-3(b). 

Regulated  article.  Any  article  listed  in 
§  301.53-2(a)  or  otherwise  designated  as 
a  regulated  article  in  accordance  with 
§301.53-2(b). 

State.  The  District  of  Columbia, 
Puerto  Rico,  the  Northern  Mariana 
Islands,  or  any  State,  territory,  or 
possession  of  the  United  States. 

§  301 .53-2    Regulated  articles. 

The  following  are  regulated  articles: 

(a)  The  emerald  ash  borer:  firewood  of 
all  hardwood  species;  nursery  stock, 
green  lumber,  and  other  material  living, 
dead,  cut,  or  fallen,  including  logs, 
stumps,  roots,  branches,  and  composted 
and  uncomposted  chips  of  the  genus 
Fraxinus. 

(b)  Any  other  article,  product,  or 
means  of  conveyance  not  listed  in 
paragraph  (a)  of  this  section  may  be 
designated  as  a  regulated  article  if  an 
inspector  determines  that  it  presents  a 
risk  of  spreading  emerald  ash  borer  and 
notifies  the  person  in  possession  of  the 
article,  product,  or  means  of  conveyance 
that  it  is  subject  to  the  restrictions  of  the 
regulations. 

§  301 .53-3    Quarantined  areas. 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  the 
Administrator  will  list  as  a  quarantined 
area  in  paragraph  (c)  of  this  section  each 
State  or  each  portion  of  a  State  in  which 
the  emerald  ash  borer  has  been  foimd  by 
an  inspector,  in  which  the 
Administrator  has  reason  to  believe  that 
the  emerald  ash  borer  is  present,  or  that 
the  Administrator  considers  necessary 
to  regulate  because  of  its  inseparability 
for  quarantine  enforcement  purposes 
from  localities  where  emerald  ash  borer 
has  been  foimd.  Less  than  an  entire 
State  will  be  designated  as  a 
quarantined  area  only  if  the 
Administrator  determines  that: 

(1)  The  State  has  adopted  and  is 
enforcing  restrictions  on  the  intrastate 
movement  of  regulated  articles  that  are 
equivalent  to  those  imposed  by  this 
subpart  on  the  interstate  movement  of 
regulated  articles;  and 

(2)  The  designation  of  less  than  an 
entire  State  as  a  quarantined  area  will  be 
adequate  to  prevent  the  artificial 
interstate  spread  of  the  emerald  ash 
borer. 

fb)  The  Administrator  or  an  inspector 
may  temporarily  designate  any 
nonquarantined  area  as  a  quarantined 
area  in  accordance  with  the  criteria 
specified  in  paragraph  (a)  of  this 
section.  The  Administrator  will  give 


written  notice  of  this  designation  to  the 
owner  or  person  in  possession  of  the 
nonquarantined  area,  or,  in  the  case  of 
publicly  owned  land,  to  the  person 
responsible  for  the  management  of  the 
nonquarantined  area.  Thereafter,  the 
interstate  movement  of  any  regulated 
article  from  an  area  temporarily 
designated  as  a  quarantined  area  is 
subject  to  this  subpart.  As  soon  as 
practicable,  this  area  either  will  be 
added  to  the  list  of  designated 
quarantined  areas  in  paragraph  (c)  of 
this  section,  or  the  Administrator  will 
terminate  the  designation.  The  owner  or 
person  in  possession  of,  or,  in  the  case 
of  publicly  owned  land,  the  person 
responsible  for  the  management  of,  an 
area  for  which  the  designation  is 
terminated  will  be  given  written  notice 
of  the  termination  as  soon  as 
practicable. 

(c)  The  following  areas  are  designated 
as  quarantined  areas: 

Michigan 

Genesee  County.  The  entire  coimty. 
Ingham  County.  The  entire  county. 
Jackson  County.  The  entire  county. 
Lapeer  County.  The  entire  county. 
Lenawee  County.  The  entire  county. 
Livingston  County.  The  entire  county. 
Macomb  County.  The  entire  county. 
Monroe  County.  The  entire  countv'. 
Oakland  County.  The  entire  county. 
Shiawassee  County.  The  entire  county. 
St.  Clair  County.  The  entire  county. 
Washtenaw  County.  The  entire  county. 
Wayne  County.  The  entire  county. 

§  301 .53-4    Conditions  governing  ttte 
interstate  movement  of  regulated  articles 
from  quarantined  areas. 

Regulated  articles  may  be  moved 
interstate  from  a  quarantined  area  only 
if  moved  luider  the  following 
conditions: 

(a)  With  a  certificate  or  limited  permit 
issued  and  attached  in  accordsmce  with 
§§301.53-5  and  301.53-8; 

(b)  Without  a  certificate  or  limited 
permit  if: 

(1)  The  regulated  article  is  moved  by 
the  United  States  Department  of 
Agricultiu-e  for  experimental  or 
scientific  purposes;  or 

(2)  The  regulated  article  originates 
outside  the  quarantined  area  and  is 
moved  interstate  through  the 
quarantined  area  under  the  following 
conditions: 

(i)  The  points  of  origin  and 
destination  are  indicated  on  a  waybill 
accompanying  the  regulated  article;  and 

(ii)  The  regulated  article,  if  moved 
through  the  quarantined  area  during  the 
period  of  May  1  through  August  31  or 
when  the  ambient  air  temperature  is  40 
°F  or  higher,  is  moved  in  an  enclosed 
vehicle  or  is  completely  covered  to 
prevent  access  by  the  EAB;  and 
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(iii)  The  regulated  article  is  moved 
directly  through  the  qudrantined  area 
without  stopping  (ex(  ept  for  r''fueling  or 
for  traffit;  conditions,  suc.fi  .i>  traffic 
lights  or  stop  signs),  or  has  h>'f'n  ^to^ed. 
packed,  or  handled  at  location^ 
approved  bv  an  inspe<  tor  ,is  not  [)osing 
a  risk  of  infestation  bv  fmeraUi  ash 
borer;  and 

(i\)  The  article  has  not  bet-n  {nmbined 
or  ( (immingled  with  other  articles  so  as 
to  lose  Its  individual  identit\ 

§  301 .53-5     Issuance  and  cancellation  of 
certificates  and  limited  permits. 

(a|  .\n  inspector  '  t>r  person  operating 
under  a  rompliaiu  e  dL;reenient  will 
issue  a  certificate  for  the  interstate 
movement  of  a  regulated  artK  le  if  he  or 
she  determines  that  the  regulated 
article; 

( 1  )(i)  Is  apparently  free  of  FAB.  based 
on  inspef;tion;  or  the  artu  le  or 

(ii)  Has  been  grown,  produced. 
manufactured,  stored,  or  handled  in  a 
manner  that,  in  the  ludgmeiit  of  the 
inspector,  prevents  the  regiiiated  article 
from  presenting  a  risk  i  it  spr-Miimi;  FAB; 
and 

(2)  Is  to  be  nio\>'ii  in  '.  "iiiphance  with 
anv  additifmal  emergenc\  <  onditions 
that  the  Administrator  ma\'  impose 
under  section  414  of  the  Plant 
Protection  Act  (7  U.S.C.  7714)-  in  order 
to  prevent  the  artificial  spread  of 
emerald  ash  borer;  and 

(J)  Is  eligible  for  unrestricted 
movement  under  all  othei  Federal 
domestic  plant  quarantines  and 
regulations  applicable  to  the  regulated 
article.s. 

(b)  An  inspector  or  a  person  operating 
under  a  compliance  agreement  will 
issue  a  limited  permit  for  the  interstate 
movement  of  a  regulated  artir  le  not 
eligible  for  a  t:ertific;ate  if  he  or  she 
determines  that  the  regulated  article: 

( 1  i  Is  tcj  be  moved  interstate  to  a 
specified  destination  for  specifii 
pro(;essing.  handling,  or  utilizatum  (the 
destination  and  other  conditions  to  be 
listed  on  the  limited  permit),  and  this 
interstate  movement  will  not  result  in 
the  spread  of  emerald  ash  borer  because 
emerald  ash  borer  will  be  destroyed  bv 
the  specific  processing,  handling,  or 
utilization;  and 


Inspecters  dre  assigned  to  local  offices  of  APHIS. 

whii  h  dTP  listed  in  the  local  telephone  directories. 
[nl'jrmrfliuii  cnnccming  such  local  offices  may  also 
bf  obt.^l^pd  troin  the  .\niinal  and  Plant  Health 
Inspei  turn  .St^rvue.  Plant  Protection  and 
Quarantine.  Domestu.  and  EmerBfiit  v  Operations. 
4~0()  Rner  Road  t  nit  i:t4.  Riverdal^'.  Vl.inland 
2nr.t--ijih 

.\n  mspettor  mav  hold,  seize,  quarantine,  treat, 
ipplv  other  remedial  measures  to.  destroy,  or 
otherwise  dispose  nt  plants,  plant  pests,  or  other 
artic  les  in  arciirdance  with  sections  414.  421.  and 
42J  nf  the  Plant  Prole(.tiun  .^ct  (7  U.S.C.  7714.  7731. 
and  ""141 


(2)  Is  to  he  moved  in  compliance  with 
any  additional  emergency  conditions 
that  the  Aiiniinistrator  ma\'  impose 
under  se(  tion  414  nf  the  Plant 
Protection  Act  (7  i '  .S.C  7714)  in  order 
to  prevent  the  spread  of  emerald  ash 
borer;  and 

(3)  is  (jligible  for  unrestricted 
movement  under  ,ill  other  l-'ederal 
domestic  plant  (jii.ir.iiitmes  and 
regulations  .ipplu  ,ihie  to  the  regulated 
article. 

(c)  An  inspector  shall  issue  blank 
certificates  anri  limited  permits  to  a 
person  operating  under  .t  (;ornpliance 
agreement  in  at;cordan(;e  with  t)  301.5.1- 
6  or  authorize  reprodu(;tion  of  the 
certificates  or  limited  permits  on 
shipping  (out, liners   or  both,  as 
requested  bv  the  person  o[)erating  under 
the  I  ompliance  agreement.  These 
certifit  .ites  and  limited  permits  mav 
then  be  (:;ompleled  .ind  used,  .is  netided. 
for  th»'  interst.tte  iimxement  of  regulated 
articles  that  li.iv  e  met  ail  of  the 
recjuirements  nt  pai.igr.iph  (,i)  or  (b). 
respectively,  ol  this  sec  tion 

(d)  Any  certifii  ate  or  limited  ()ermil 
may  be  canceled  nrali\  nr  in  writing  h\ 
,111  inspec  tnr  whenever  the  mspet  tor 
dett'riuines  that  the  holder  of  the 
certificate  or  limited  permit  has  not 
complied  with  this  subp.irt  or  anv 
conditions  imposed  under  this  subpart 
If  the  cancellation  is  oral,  the 
cant;c!llation  will  bei  oiiie  eftet  tive 
immediateU  .  and  the  i  ,iiic  ellation  and 
the  reasons  for  the  c  anc fllation  will  be 
confirmed  in  writing  as  soon  as 
circumstanct^s  permit.  Any  person 
whose  (  ertificate  or  limited  permit  has 
been  canctdtKi  ma\  appeal  the  de(;ision 
in  writing  to  the  Atiministrator  within 
K)  days  after  rei;eiving  the  writtcm 

t  ancellation  notu;e.  The  appc?al  must 
state  all  of  the  tacts  and  reasons  that  the 
person  wants  the  .Xdnunistrator  to 
consider  in  dec  iding  the  appt^al.  A 
hearing  mav  be  held  to  resolve  a  c;c)nflic:t 
as  to  any  material  fac  t.  Rules  of  practice 
for  the  hearing  will  be  adopted  by  the 
.\dministrator.  As  soon  as  prai;ticable, 
the  AdmiiiLstrator  will  grant  or  deny  the 
.ippeal.  Ill  writing,  stating  the  reasons 
for  the  decision, 

(Approved  by  the  Office  of  Managemeiil  and 
Budget  under  contrel  nunibiT  l).57<>-0233) 

§  301 .53-6    Compliance  agreements  and 
cancellation. 

(a)  Persons  engaged  in  growing, 
handling,  or  moving  regulated  artic;]es 
interstate  mav  enter  into  a  lompliance 
agreement  '  if  such  perscms  review  with 


an  inspector  each  provision  of  the 
compliance  agreement.  Any  person  who 
enttjrs  into  a  compliance  agreement  with 
APHLS  must  agree  to  comply  with  the 
provisions  tjf  this  subpart  and  any 
I  cmditions  imposed  under  this  subpart. 

(b)  Any  (;ompliance  agreement  may  be 
canc;eled  orally  or  in  writing  by  an 
inspector  whenever  the  inspector 
determines  that  the  person  who  has 
emtered  into  the  compliance  agreement 
has  not  complied  with  this  subpart  or 
any  conditions  imposed  under  this 
subpart.  If  the  cancellation  is  oral,  the 
cancellation  will  become  effective 
immediately,  and  the  t;aiK,ellation  and 
the  reasons  for  the  cancellation  will  be 
confirmed  in  w-riting  as  soon  as 
i:irc;umstances  permit.  Any  person 
whose  compliance  agrec^ment  has  been 
c  anceled  may  appeal  the  dc?cisicm  in 
writing  to  the  Administrator  within  10 
days  after  receiving  the  written 
cane  ellation  notic;e  The  appeal  must 
state  all  of  the  facts  and  reasons  that  the 
person  wants  the  Administrator  to 
consider  in  deciding  the  appeal.  A 
hearing  mav  be  held  to  resolve  a  conflict 
<is  to  anv  material  fa(;t.  Rules  of  practice 
for  th(>  hearing  will  be  adopted  by  the 
.Administrator  As  soon  as  prat;ticable. 
the  .Administrator  will  grant  or  deny  the 
appeal,  in  writing,  stating  the  reasons 
for  the  decision. 

|Ai)[)rn\c'(i  bv  the  Officf  of  Management  and 
Builpi't  under  c  imtrcil  number  ()579-():';j;i) 

§  301 .53-7    Assembly  and  inspection  of 
regulated  articles. 

(a)  Persons  requiring  certification  or 
otht^r  services  must  request  the  services 
from  an  inspector-*  at  least  48  hours 
before  the  services  are  needed. 

(b)  Th(!  regulated  articles  must  be 
assembled  at  the  place  and  in  the 
manner  that  the  inspector  designates  as 
necessary  to  t;omply  with  this  subpart. 

(Approved  bv  the  Offic  e  of  Management  and 
Budget  under  miitrol  number  0579-02,13) 

§  301 .53-8    Attachment  and  disposition  of 
certificates  and  limited  permits. 

(a)  A  regulated  article  must  be  plainly 
marked  with  the  name  and  address  of 
the  consignor  and  the  name  and  address 
of  the  consignee  and  must  have  the 
certificate  or  limited  permit  issued  for 
the  interstate  movement  of  a  regulated 
article  securely  attached  at  all  times 
during  interstate  movement  to; 

(1)  The  regulated  article: 

(2)  The  container  carr^'ing  the 
regulated  article:  or 


^Compliance  agreements  may  he  initidted  bv 
contacting  a  l(K:al  office  of  .-XPHI.S   The  addresses 
and  telephone  numbers  of  Im  al  dITk  es  are  listed  in 
local  telephone  directories  ami  mav  alsn  Iw 


obtained  from  the  .\nimal  and  Plant  Health 
Inspection  Service,  Plant  Protection  and 
Quarantine,  Domestic  and  Emergency  Operations, 
4700  River  Road  I  nit  134,  Riverdale,  MD  20737- 
123ti 

'  .See  touliicile  1  tu  t(  301  53-5 
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(3)  The  consignee's  copy  of  the 
accompanying  waybill:  Provided,  that 
the  description  of  the  regulated  article 
on  the  certificate  or  limited  permit,  and 
on  the  waybill,  are  sufficient  to  identify 
the  regulated  article;  and 

(b)  The  carrier  must  furnish  the 
certificate  or  limited  permit  authorizing 
interstate  movement  of  a  regulated 
article  to  the  consignee  at  the 
destination  of  the  shipment. 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0233) 

§  301 .53-9    Costs  and  charges. 

The  services  of  the  inspector  during 
normal  business  hoius  will  be  furnished 
without  cost  to  persons  requiring  the 
services.  The  user  will  be  responsible 
for  all  costs  and  charges  arising  from 
inspection  and  other  services  provided 
outside  of  normal  business  hours. 

Done  in  Washington,  DC,  this  8th  day  of 
October,  2003. 

Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  03-25881  Filed  10-10-03;  8:45  am] 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  03-032-3] 

Sapote  Fruit  Fly 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rules  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  two  interim  rules 
regarding  sapote  fruit  fly.  The  first 
interim  rule  established  regulations 
restricting  the  movement  of  regulated 
articles  from  a  newly  established 
quarantined  area  in  Hidalgo  Coimty,  TX. 
The  second  interim  rule  removed  the 
quarantine  on  that  portion  of  Hidalgo 
County,  TX,  and  thus  removed  the 
restrictions  on  the  interstate  movement 
of  regulated  articles  fi-om  that  area.  The 
first  interim  rule  was  necessary  to 
prevent  the  spread  of  sapote  fruit  fly  to 
noninfested  areas  of  the  United  States, 
and  the  second  interim  rule  was 
necessary  to  reflect  oiu  determination 
that  the  sapote  fruit  fly  had  been 
eradicated  from  Hidalgo  County,  TX. 
EFFECTIVE  DATE:  The  first  interim  rule 
became  effective  on  May  2,  2003,  and 
the  second  interim  rule  became  effective 
on  July  15,  2003. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Stephen  A.  Knight,  Senior  Staff  Officer, 

PPQ,  APHIS.  4700  River  Road,  Unit  134, 

Riverdale,  MD  20737-1236;  (301)  734- 

8247. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  May  2, 
2003,  and  published  in  the  Federal 
Register  on  May  8.  2003  (68  FR  24605- 
24613,  Docket  No.  03-032-1),  we 
amended  the  Domestic  Quarantine 
Notices  in  7  CFR  part  301  by  adding  a 
new  "Subpart — Sapote  Fruit  Fly" 
(§§  301.99  through  301.99-10,  referred 
to  below  as  the  regulations).  The 
regulations  designated  a  portion  of 
Hidalgo  Coimty,  TX,  as  a  quarantined 
area  because  of  an  infestation  of  sapote 
finit  fly  and  restricted  the  interstate 
movement  of  regulated  articles  from  the 
quarantined  area. 

In  a  second  interim  rule  effective  July 
15,  2003,  and  published  in  the  Federal 
Register  on  July  22,  2003  (68  FR  43285- 
43286,  Docket  No.  03-O32-2),  we 
amended  the  regulations  by  removing 
the  quarantine  on  a  portion  of  Hidalgo 
County,  TX,  and  removing  restrictions 
on  the  interstate  movement  of  regulated 
articles  from  that  area  based  on  our 
determination  that  the  sapote  fruit  fly 
had  been  eradicated  from  that  area. 
Upon  the  effective  date  of  our  July  2003 
interim  rule,  there  were  no  longer  any 
areas  in  the  continental  United  States 
quarantined  for  the  sapote  fruit  fly. 

Comments  on  each  interim  rule  were 
required  to  be  received  on  or  before  60 
days  after  the  date  of  its  publication  in 
the  Federal  Register.  We  did  not  receive 
any  comments  on  either  of  the  interim 
rules.  Therefore,  for  the  reasons  given  in 
the  interim  rules,  we  are  adopting  the 
interim  rules  as  a  final  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rules  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12988.  and 
the  Paperwork  Reduction  Act. 

Furtner,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  under  Executive  Order  12866. 

List  of  Subjects  in  7  CFR  Fart  301 

Agricultiual  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

■  Accordingly,  we  aie  adopting  as  a  final 
rule,  without  change,  the  interim  rule 
establishing  "Subpart — Sapote  Fruit 
Fly"  (7  CFR  301.99  through  301.99-10) 


that  was  published  at  68  FR  24605- 
24613  on  May  8,  2003.  as  amended  by 
the  interim  rule  published  at  68  FR 
43285-43286  on  July  22.  2003. 

Authority:  7  U.S.C.  7701-7772;  7  CFR  2.22. 
2.80,  an^  371.3. 

Section  301.75-15  also  issued  under  Sec. 
204,  Title  U,  Pub.  L.  106-113,  113  Stat. 
1501A-293;  sections  301.75-15  and  301.75- 
16  also  issued  under  Sec.  203.  Title  D,  Pub. 
L.  106-224,  114  Stat.  400  (7  U.S.C.  1421 
note). 

Done  in  Washington,  DC,  this  8th  day  of 
October.  2003. 

Peter  Fernandez, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  03-25882  Filed  10-10-03;  8:45  am] 

BILUNG  CODE  3410-34-P 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  102 

RIN  3245-AE94 

Disclosure  of  Information  Regulations 

AGENCY:  Small  Business  Administration 

(SBA). 

ACTION:  Final  rule. 

SUMMARY:  SBA  is  adopting  its  proposed 
regulations  implementing  the  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996  (EFOIA)  and 
updating  SBA's  FOIA  regulations  to 
conform  to  current  law  and  procedure. 
SBA's  amended  regulations  will  make 
more  information  available 
electronically,  give  SBA  more  time  to 
respond  to  certain  requests,  and 
increase  processing  fees  to  more 
accurately  reflect  the  full  cost  of  search 
and  document  review. 
DATES:  This  rule  is  effective  on 
November  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  Higgins,  Paralegal  Specialist, 
Freedom  of  Information/Privacy  Acts 
(FOI/PA)  Office,  at  202-401-8203  or 
foia@sba.gov. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  upon 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  On 
September  11.  2002,  SBA  issued  a 
proposed  rule  to  amend  its  Disclosure  of 
Information  regulations  (13  CFR  part 
102,  Subpart  A)  based  on  the  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996  (EFOIA),  5  U.S.C. 
552(a)(2),  67  FR  57539.  EFOIA  includes 
provisions  authorizing  or  requiring 
agencies  to  promulgate  regulations 
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implementing  certain  EFOiA  statutory 
requirements,  including  the  aggregation 
of  FOIA  requests,  and  the  e.xpedited 
processing  of  FOIA  requests.  In 
addition.  EFOIA  changes  the  time  limit 
for  responding  to  a  FOIA  request  from 
ten  to  twenty  working  days,  and 
includes  provisions  regarding  the 
av£ilabilitv  of  documents  in  electronic 
form,  the  treatment  of  electronic 
records,  and  'he  establishment  of 
"electronic  reading  rooms."  This  final 
rule  will  revise  SBAs  FOIA  regulations 
to  comply  with  EFOIA  and  to  reflect 
current  SBA  FOIA  procedures  and 
practices.  It  also  increases  the  amount 
SBA  can  charge  for  search  and  review- 
time  to  530  per  hour. 

The  Freedom  of  Information/Privacy 
Acts  (FOI/PA)  Office  received  one 
comment,  which  was  not  substantive. 
The  commenter  suggested  that  the 
regulations  "should  convey  the  sense  of 
openness  associated  with  the  FOIA." 
The  commenter  also  suggested  that  the 
regulations  "should  require  SBAs  FOIA 
Office  to  post  in  its  electronic  reading 
room*    *    'those  documents  which  nave 
been  released  5  or  more  times  and  are 
likely  to  be  requested  again*    *    *" 
SB.A.'s  regulations  are  in  compliance 
with  both  the  EFOIA  and  Department  of 
[ustice  guidelines.  In  addition,  there  is 
a    Frequently  Requested  Records" 
section  in  the  electronic  reading  room. 

Compliance  With  Executive  Orders 
12866,  12988,  and  13132.  the 
Regulatory  Flexibility  Act  (5  I  .S.C. 
601-612),  and  the  Paperwork 
Reduction  Act  (44  I'.S.C.  Ch.  35) 

The  CJffice  of  Management  and  Budget 
has  determined  that  this  rule  is  not  a 
"significant  regulatorv  action"  under 
Executive  Order  12HbB.  Reguldti)r\ 
Planning  and  Review.  These 
amendments  are  not  likelv  to  have  an 
annual  economic  effect  of  SlOU  millpin 
or  more,  result  in  a  ma|or  increase  in 
costs  or  pnc:es.  or  have  a  significant 
adverse  effect  on  competition  or  the 
r  S.  economv  Instead,  these  changes 
will  make  SB.\  s  FOIA  program  more 
streamlined  and  easier  for  the  public  to 
understand  and  ustv 

SB.-\  has  determined  that  this  final 
rule  will  not  have  a  significant 
oi:on()niu  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatorv  F  lexibility 
Act.  5  l.S.C;.  601-612.  L'nder  the  FOIA. 
agencies  may  recover  only  the  direct 
costs  of  searching  for,  reviewing,  and 
duplicating  the  records  processed  for 
requesters.  Thus,  fees  assessed  by  SBA 
are  nominal 

For  the  purpose  of  the  Paperwork 
Reduction  Act.  44  L'.S.C.  Ch.  35.  SBA 
has  determined  that  this  rule  would  not 


impose  new  reporting  or  record  keeping 
requirements. 

For  purposes  of  Executive  Order 
13132.  SBA  has  determined  that  this 
rule  does  not  have  any  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment. 

For  purposes  of  Executive  Order 
12988.  SBA  has  determined  that  this 
rule  IS  drafted,  to  the  extent  practicable, 
in  accordance  with  the  standards  set 
forth  in  that  order 

List  of  Subjects  in  13  CFR  Part  102 

Freedom  of  information.  Privacy. 

■  For  the  reasons  set  forth  in  the 
preamble,  amend  part  102  of  title  13  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  102— RECORD  DISCLOSURE 
AND  PRIVACY 

■  1.  The  authoritv  citation  for  part  102 
continues  to  read  as  follows. 

Authority:  5  U.S.C.  552  and  552a:  .31 
U.S.C.  1  et  seq  and  67  ft  scq  .  44  U.S.C  3501 
et  seq.:  E.  O.  12600,  3  CFK,  1987  Comp  .  p 
235. 

■  2.  Revise  Subpart  A  of  part  102  to  read 

as  follows: 

Subpart  A — Disclosure  of  Information 

Sei. 

102.1  General  proviMon^. 

102.2  Public  reading  rooms. 

102.3  Requirements  pertaining  to  tht^ 
submission  of  requests. 

102.4  Timing  of  responses  tn  requests. 

102.5  Responses  to  requests. 

102.6  Fees. 

102.7  Business  information 

102.8  Appeals. 

102.9  Public  Index. 

Subpart  A — Disclosure  of  Information 

§102.1     General  provisions. 

Thl^  Mihpart  des(  ribes  the  procedures 
that  the  l   S   Small  Business 
Administration  (SBA)  follows  for 
respimding  to  requests  made  under  the 
Freedom  of  Inlormation  Act  (FOIA)  (5 
U.S.C.  552). 

§  102.2     Public  reading  rooms. 

(a)  SBA  maintains  <i  piibli'.  reading 
room  in  the  Headquarters  Reference 
Library  at  409  .Ird  St..  S\V  .  Suite  5000. 
Washington.  DC  20416  where  vim  may 
read  and  co[)v  the  ftillowing: 

(1)  Final  SBA  opinions  and  orders 
issued  h\  the  Offu  e  of  Hearings  and 
Appeals  in  ad|udicating  a  cast;. 

(2)  Official  non  privileged  policy 
statements,  opinions,  or  interpretatir)ns. 

(3)  Standard  operating  proct;dures 
affecting  members  of  the  public, 

(4)  Records  SBA  has  released  in 
response  to  previous  FOIA  requests 
which,  because  of  their  subject  matter. 


SBA  determines  are  likely  to  be 
reouested  again,  and 

(5)  An  index  of  the  records  referred  to 
under  paragraph  (a)(4)  of  this  section. 

(b)  The  records  described  in 
paragraph  (a)  of  this  section  are 
available  in  the  SBA  Online  Reading 
Room  at  httpJ/www. sba.gov/librarv/. 

(c)  Reading  room  records  created  on 
or  after  November  1,  1996  are  available 
electronically. 

§  1 02.3    Requirements  pertaining  to  the 
submission  of  requests. 

(a)  You  may  make  a  request  for  SBA 
records  by  writing  directly  to  the 
program  or  field  office  that  maintains 
the  records,  or  to  the  Freedom  of 
Information/Privacy  Acts  (FOI/PA) 
Office  by  mail  to  409  3rd  St.,  SW., 
Washington,  DC  20416  or  fax  to  202- 
205-7059  or  e-mail  to  foia@sba.gov.  The 
office  receiving  your  request  will 
forward  it  to  the  correct  office.  The 
correct  office  will  consider  your  request 
to  be  complete  only  when  you: 

(1)  Describe  the  records  sought  in 
enough  detail  for  an  Agency  employee 
to  locate  the  records  with  a  reasonable 
amount  of  effort: 

(2)  Agree  to  pay  applicable  fees 
pursuant  to  §  102.6,  unless  you  seek  a 
waiver  of  fees;  and 

(3)  Make  an  advance  payment  if  either 
the  correct  office  estimates  the  fees  will 
exceed  S250  or  you  owe  for  past  FOIA 
fees.  If  you  owe  past  due  FOIA  fees,  you 
must  pav  the  estimated  amount,  plus 
anv  past  due  charges  and  interest. 

fb)  If  vou  make  a  request  on  behalf  of 
another  person  for  information 
pertaining  to  that  person,  your  request 
must  include  an  authorization  signed  by 
the  latter,  allowing  SBA  to  release  such 
information  to  you. 

(c)  To  make  a  Privacy  Act  request  for 
records  about  yourself  you  must  follow 
the  procedures  detailed  in  §  102.34(b)  of 
Subpart  B. 

§  1 02.4    Timing  of  responses  to  requests. 

(a)  In  general.  Subject  to  paragraphs 
(b)  and  (c)  of  this  section,  once  the 
correct  office  receives  your  complete 
request,  that  office  must  respond  within 
20  working  days  unless  that  office 
notifies  vou  in  writing  that  the  time  is 
extended  bv  an  additional  10  working 
days  for  one  or  more  of  the  following 
reasons: 

(1)  The  need  to  search  for  and  collect 
the  requested  records  from  field 
facilities  or  other  establishments 
separate  from  the  office  processing  the 
request; 

[2]  The  ne(  d  to  search  for,  collect,  and 
appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
which  are  demanded  in  a  single  request; 
or 
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(3)  The  need  foiiponsultation,  which 
shall  be  conducted  with  aU  practicable 
speed,  with  another  agency  having 
substantial  interest  in  the  determination 
of  the  request  or  among  two  or  more 
components  of  the  agency  having 
substantial  subject  matter  interest 
therein. 

(b)  Additional  time.  Where  an 
extension  of  more  than  ten  working 
days  will  be  necessary  due  to 
exceptional  circumstances,  the  correct 
office  will  give  the  requester  an 
opportunity  to  modify  the  request  so  it 
may  be  processed  within  the  usual  time 
limits  in  paragraph  (a)  of  this  section,  or 
to  arrange  an  alternative  time  period  for 
processing  the  request  or  a  modified 
request. 

(c)  Expedited  processing.  (1)  SBA  will 
give  expedited  processing  to  requests 
and  appeals  upon  written  request,  if  one 
of  the  following  conditions  is  met: 

(i)  You  demonstrate  someone's  life  or 
physical  safety  will  be  in  imminent 
danger  if  SBA  does  not  expedite  its 
response  to  yoiu-  request;  or 

(ii)  You  are  a  news  media 
representative  (as  defined  in 
§  102.6(b)(8))  who  demonstrates  an 
urgent  need  to  inform  the  public  about 
an  actual  or  alleged  Federal  government 
activity. 

(2)  You  must  provide  a  written 
statement,  certified  to  be  true  and 
correct  to  the  best  of  your  knowledge 
and  belief,  explaining  in  detail  one  of 
these  circumstances  of  "compelling 
need"  and  submit  it  to  the  correct  office. 
Within  10  working  days  of  its  receipt  of 
such  a  statement,  or  sooner,  if  SBA 
concludes  that  circumstances  warrant, 
that  office  will  notify  you  of  its  decision 
whether  or  not  to  grant  expedited 
processing.  If  expedited  processing  is 
granted,  the  request  shall  be  given 
priority  and  processed  as  soon  as 
practicable.  Lf  an  expedited  processing 
request  is  denied,  an  appeal  may  be 
submitted  which  will  be  acted  on 
expeditiously. 

(d)  Multiple  requests.  Where  an  office 
believes  that  multiple  requests 
submitted  by  a  requester,  or  by  a  group 
of  collaborating  requesters,  constitute  a 
single  request  that  would  otherwise 
involve  unusual  circiunstances,  and  the 
requests  involve  clearly  related  matters, 
they  will  be  aggregated  for  processing. 

§102.5    Responses  to  requests. 

Within  the  time  limits  described  in 
§  102.4,  SBA  will  respond  to  your 
request  in  writing.  SBA's  response  will 
do  one  or  more  of  the  following: 

(a)  Advise  you  that  SBA  is  releasing 
the  requested  documents;   - 

(b)  Explain  why  SBA  has  decided  not 
to  give  you  all  or  some  of  the  records 


requested,  citing  specific  FOIA 
exemptions  where  applicable  and 
noting  the  number  of  pages  withheld 
(except  where  noting  the  number  of 
pages  withheld  would  harm  an  interest 
protected  by  an  exemption),  and  explain 
how  to  appeal  that  decision; 

(c)  Provide  a  cost  estimate  or  bill  you 
for  the  actual  fee,  less  any  advance 
payment  you  have  made.  SBA  will  not 
provide  any  records  until  payment  in 
fuU  is  received;  and/or 

(d)  Advise  you  that  SBA  will  refer 
your  request  for  records  generated  by 
another  Federal  agency  to  that  agency 
for  proper  processing. 

§102.6    Fees. 

(a)  In  general.  SBA  will  charge  fees  for 
processing  requests  as  outlined  in  this 
section.  Fees  must  be  paid  by  check  or 
money  order  made  payable  to  SBA. 

(b)  Definitions  and  applicable  fees. 
For  pm-poses  of  this  section: 

(Ij  Direct  costs  means  those  expenses 
that  SBA  actually  incurs  in  searching  for 
and  duplicating  (and,  in  the  case  of 
commercial  use  requesters,  reviewing) 
docimaents  in  response  to  an  FOIA 
request.  Direct  costs  include  the  salary 
of  the  employee  performing  the  work 
and  the  cost  of  operating  duplication 
machinery. 

(2)  Search  means  the  process  of 
looking  for  and  retrieving  records 
responsive  to  a  request.  It  includes  page- 
by-page  or  line-by-line  identification  of 
information  within  records  and  also 
includes  reasonable  efforts  to  locate  and 
retrieve  information  from  records 
maintained  in  electronic  form  or  format. 
SBA  may  charge  search  fees  even  if  they 
fail  to  locate  records  or  if  records 
located  are  determined  to  be  exempt 
fixim  disclosure.  Search  fees  are  $30  per 
hour. 

(3)  Duplication  means  the  making  of 
a  copy  of  a  record.  Copies  can  take  the 
form  of  paper,  microfilm,  audiovisual 
materials,  or  electronic  records  (for 
example,  magnetic  tape  or  disk),  among 
others.  SBA  will  charge  $.10  per  page 
for  photocopy  duplication  and  the 
actual  cost  for  other  methods.  SBA  will 
honor  a  requester's  specified  preference 
of  form  or  format  of  disclosure  if  the 
record  is  readily  reproducible  with 
reasonable  efforts  in  the  requested  form 
or  format  by  the  office  responding  to  the 
request. 

(4)  Review  refers  to  the  examination  of 
documents  responsive  to  a  request  in 
order  to  determine  whether  any  portion 
of  it  is  exempt  from  disclosure.  It 
includes  processing  any  record  for 
disclosure,  e.g.,  all  necessary  redaction 
and  preparation  for  disclosure.  It  also 
includes  time  spent  considering  any 
formal  objection  to  disclosure  made  by 


a  business  submitter  under  §  101  7,  but 
does  not  include  time  spert  resoivdng 
general  legal  or  policy  iss  ues  regarding 
the  application  of  exemptions.  Review 
costs  are  recoverable  even  if  a  record  is 
ultimately  not  disclosed.  Only 
commercial  use  requesters  are  assessed 
review  costs.  Review  costs  are  $30  per 
hour. 

(5)  A  commercial  use  request  refers  to 
a  request  from  or  on  behalf  of  a  person 
who  seeks  information  for  a  use  or 
purpose  that  furthers  his  or  her 
commercial,  trade  or  profit  interests, 
which  can  include  furthering  those 
interests  through  litigation.  When  it 
appears  the  requester  will  put  the 
requested  records  to  a  commercial  use, 
either  because  of  the  natiu^  of  the 
request  itself  or  where  SBA  has 
reasonable  cause  to  doubt  a  requester's 
stated  use,  SBA  will  seek  additional 
clarification.  SBA  will  charge 
commercial  use  requesters  the  full 
direct  costs  of  searching  for,  reviewing 
for  release,  and  duplicating  the  records 
sought. 

(6)  Educational  institution  means  a 
state-certified  preschool,  elementary  or 
secondary  school;  an  accredited  college 
or  university;  an  accredited  institution 
of  professional  education;  or  any 
accredited  or  state-certified  institution 
of  vocational  education  that  operates  a 
program  of  scholarly  research.  An 
educational  institution  requester  must 
show  that  the  request  is  authorized  by 
and  is  made  under  the  auspices  of  a 
qualifying  institution  and  that  the 
records  are  not  sought  for  a  commercial 
use  but  are  sought  to  further  scholarly 
research.  SBA  will  provide  documents 
to  requesters  in  this  category  for  the  cost 
of  reproduction  alone,  excluding 
charges  for  the  first  100  pages. 

(7)  Noncommercial  scientific 
institution  means  an  institution  that  is 
not  operated  on  a  commercial  basis,  and 
that  is  operated  solely  for  the  purpose 
of  conducting  scientific  research  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry.  A  noncommercial  scientific 
institution  requester  must  show  that  the 
request  is  authorized  by  and  is  made 
under  the  auspices  of  a  qualifying 
institution  and  that  the  records  are  not 
sought  for  a  commercial  use  but  are 
sought  to  further  scientific  research. 
SBA  will  cheirge  noncommercial 
scientific  institution  requesters  for  the 
cost  of  reproduction  alone  after  the  first 
100  pages. 

(8)  A  representative  of  the  news  media 
is  a  requester  actively  gathering 
information  for  one  or  more  news  media 
who: 

(i)  Is  employed  by  a  news  medium  or 
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(ii)  Has  a  reasonable  expectation  of 
selling  the  information  obtained  to  one 
or  more  news  media.  A  news  medium 
is  an  entity  organized  and  operated  to 
distribute  information  to  the  general 
public.  A  news  medium  may  provide 
information  by  subscription  and  may 
target  its  dissemination  to  a  narrow- 
section  of  the  general  public  so  long  as 
anv  member  of  the  general  public  may 
purchase  information  from  it.  A  request 
for  records  supporting  the  news 
dissemination  function  of  the  requester 
shall  not  be  considered  to  be  for 
commercial  use  A  news  media 
requester  must  show  that  the  request  is 
authorized  by  and  is  made  under  the 
auspices  of  a  qualifying  news  medium 
and  that  the  records  are  not  scught  for 
d  commercial  use  but  are  sought  to 
further  the  dissemination  of  information 
to  the  general  public.  SBA  will  provide 
documents  to  representatives  of  the 
news  media  for  the  cost  of  reproduction 
alone,  e.xcluding  charges  for  the  first  100 
pages. 

(9)  A  member  of  the  t^enercil  public  is 
a  requester  who  does  not  fit  into  any  of 
the  categories  in  paragraphs  {bl(l) 
through  (8)  of  this  seclion.  SBA  will 
charge  requesters  in  this  category  search 
time  after  the  first  two  hours  and 
duplication  after  the  first  100  pages. 

k)  Other  chorgea.  SBA  will  recover 
the  full  costs  of  providing  special 
services,  such  as  certifying  that  records 
are  true  copies  or  sending  copies  by 
other  than  ordinary  mail,  to  the  extent 
that  SB.-\  elects  to  provide  them. 

(d)  Charging  interest.  SBA  will  charge 
interest  on  anv  unpaid  bill  starting  on 
the  .31st  dav  following  the  dat(>  of 
billing.  Interest  charges  will  accrue  at 
the  maximum  rate  allowed  under  31 
U.S.C.  .3717   If  still  unpaid  by  the  91st 
ilav  after  the  billing  date.  SBA  may 
notify  (  onsumer  credit  reporting 
agencies  of  the  delinquency  and/or  take 
other  appropriate  action  in  accordance 
with  law. 

(el  Fee  waivers  or  reductions.  SBA 
will  furnish  responsive  records  without 
charge  or  at  a  reduced  charge  when  a 
requester  c:an  show  that  disclosure  of 
the  information  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester. 

(1)  You  must  submit  a  request  for  a 
fee  waiver  or  reduction  to  the  initial 
processing  office 

(2)  On  the  basis  of  the  information 
that  you  provide,  the  initial  processing 
office  will  determine  whether  you  meet 
the  fee  waiver  requirements  outlined  in 
this  section. 


§102.7    Business  Information. 

(a)  In  general  Business  information 
provided  to  SBA  from  a  submitter  will 
only  be  disclosed  in  accordance  with 
this  set;tion. 

(b)  Definitions  For  purposes  of  this 
section: 

(1)  Business  information  is 
commercial  or  financial  information 
obtained  by  SBi-\  from  a  submitter  that 
may  arguably  be  protec:ted  from 
disclosure  under  Exemption  4  of  the 
FOIA. 

(2)  Submitter  is  any  persrm  or  entity 
who  provides  business  informatirm. 
directly  or  indirectly  to  SBA. 

(c)  Designation  of  business 
information  .Submitters  of  business 
information  will  use  reasonable,  good- 
faith  efforts  to  designate,  by  appropriate 
markings,  either  at  the  time  of 
submission  or  at  <i  reasonable  time 
thereafter,  anv  portions  of  their 
submissions  that  they  consider  to  be 
protected  from  disclosure  under 
Exemption  4  of  the  FOIA   Designations 
will  expire  ten  years  after  the  date  of  the 
submission  unless  the  submitter 
requests,  and  provides  iustific:ation  for. 

a  longer  designation  (lerimi 

(d)  Sotice  to  sulunitters  SBA  will 
provide  a  submitter  with  written  notice 
of  a  FOIA  request  or  administrative 
appeal  that  sin'ks  its  business 
information  whenever  SBA  intends  to 
release  that  information.  The  notice  will 
either  describe  the  business  information 
or  include  copies  of  the  records  in  the 
form  .SB.A  proposes  to  release  them. 
SBA  will  also  advise  the  requester  that 
the  submitter  is  being  given  the 
opportiinitv  to  object  to  any  proposed 
disclosure  When  notification  (jf  a 
voluminous  number  of  submitters  is 
required.  SB.^  may  post  or  publish  such 
a  notice  in  a  pla( f  reason.iblv  likely  to 
accomplish  notii c 

(e)  Opportunity  to  obiett  to  disclosure. 
SBA  will  give  the  submitter  ten  working 
days  from  the  date  of  the  written  notice 
to  submit  a  detailed  written  statement 
specifying  all  grounds  upon  which 
disclosure  is  opposed   A  reasonable 
extension  of  time  may  be  granted  by  the 
correct  offic:e  upcm  good  cause  shown 
by  the  submitter.  The  submitter's 
statement  must  dcmionstrate  why  it 
believes  informaticm  is  a  trade  secret  or 
commercial  or  financial  information 
that  is  privileged  or  cimfidential.  If  a 
submitter  fails  to  timely  respond  to  the 
notice,  such  failure  will  be  deemed  a 
waiver  by  the  submitter  (jf  any  objection 
to  the  disclosure  of  the  information. 
Information  provided  by  a  submitter 
under  this  paragraph  may  itself  be 
subject  to  disclosure  under  the  FOIA. 

(f)  \otice  of  intent  to  disclose.  SBA 
will  ( (insider  a  submitter's  objections 


and  specific  grounds  fpr  nondisclosure 
in  accordance  with  paragraph  (e)  of  this 
section  in  deciding  whether  to  disclose 
business  information.  If  SBA  decides  to 
disclose  business  information  despite 
the  objection  of  a  submitter,  SBA  will 
give  the  submitter  written  notice, 
advising  the  submitter  what  will  be 
disclosed,  and  that  such  disclosure  will 
occur  within  10  working  days  from  the 
date  of  the  notice. 

§102.8    Appeals. 

(a)  If  you  are  dissatisfied  with  SBA's 
response  to  your  request,  you  may 
appeal  an  adverse  determination 
denying  vour  request,  in  any  respect,  to 
the  Chief,  FOl/PA  Office,  409  Third  St., 
SW.,  Washington,  DC  20416. 

(b)  The  Chief  must  receive  your 
signed,  written  appeal  within  60 
calendar  days  of  the  date  of  the  SBA 
determination  from  which  you  are 
appealing. 

(c)  You  should  include  as  much 
information  as  possible,  i.e.,  identifying 
the  records  not  disclosed,  the  reason(s) 
a  fee  should  be  waived,  or  the  reason(s) 
a  request  should  be  expedited.  You 
must  identify  the  deciding  official  and 
his/her  office  location. 

(d)  The  Chief  will  decide  your  appeal 
unless  the  Chief  originally  made  the 
determination  you  are  appealing.  In  that 
case,  the  Assistant  Administrator  for 
Hearings  and  Appeals  will  decide  your 
appeal 

(e)  If  SBA  upholds  the  initial  adverse 
determination,  SBA  will  tell  you  why 
the  decision  has  been  upheld  and  tell 
you  how  to  obtain  judicial  review  of  the 
decision. 

§102.9    Public  Index. 

(a)  The  Public  Index  is  a  document 
that  provides  identifying  information 
about  official  documents  that  SBA  has 
issued. 

(b)  SBA  has  administratively 
determined,  as  permitted  by  FOIA,  that 
periodic  publication  and  distribution  of 
the  Public  Index  is  unnecessary  and 
impracticable. 

(c)  The  Public  Index  is  an  appendix 
to  SBA  Standard  Operating  Procedure 
40  03.  You  can  obtain  the  latest  edition 
of  SOP  40  03  from  SBA's  Online 
Reading  Room  at  http://www.sba.gov/ 
library  or  by  requesting  if  from  any  SBA 
office. 

Dated:  October  1.  2003. 
Hector  V.  Barreto, 

Administrator 

[FR  Doc.  03-25878  Fileci  10-10-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart23 

[Docket  No.  CE197:  Special  CondMon*  No. 
23-138-SC] 

Special  Conditions:  AMSAFE, 
Incorporated,  Zenair  Model  CH2000, 
Inflatable  Three-Point  Seif-Adjusting 
Restraint  Safety  Belt  With  an    ^ 
Integrated  Inflatable  Airtiag  Device 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  installation  of  an 
AMSAFE,  Inc.  Inflatable  Three-Point 
Seif-Adjusting  Restraint  Safety  Belt  with 
an  Integrated  Inflatable  Airbag  Device 
on  the  Zenair  model  CH2000.  This 
airplane,  as  modified  by  AMSAFE,  Inc. 
will  have  novel  and  unusual  design 
featiu-es  associated  with  the  lap  belt 
portion  of  the  safety  belt,  which 
contains  an  integrat&d  airbag  device. 
The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  this 
design  feature.  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 
EFFECTIVE  DATE:  October  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Pat  Mullen,  Federal  Aviation 
Administration,  Aircraft  Certification 
Service,  Small  Airplane  Directorate, 
ACE-111,  901  Locust,  Kansas  City, 
Missouri.  816-329-4128,  fax  816-329- 
4090. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  8,  2003,  AMSAFE,  Inc. 
Inflatable  Restraints  Division,  5456  East 
McDowell  Road,  Mesa,  AZ,  85215, 
applied  for  a  supplemental  type 
certificate  to  install  an  inflatable  lapbelt 
restraint  with  a  standard  upper  torso 
restraint  (or  shoulder  harness)  in  the 
Zenair  model  CH2000.  The  model 
CH2000  is  a  single-engine,  two-place 
airplane  with  a  stall  speed  in  the 
landing  configm-ation  that  is  below  45 
knots. 

The  inflatable  restraint  system  is  a 
three-point  restraint  system  consisting 
of  a  shoulder  harness  and  an  inflatable 
airbag  lap  belt,  and  will  be  installed  on 
both  the  pilot  and  co-pilot  seats.  In  the 
event  of  an  emergency  landing,  the 
airbag  will  inflate  and  provide  a 


protective  cushion  between  the 
occupant's  head  and  the  airplane's  yoke 
and  instrument  panel.  This  will  reduce 
the  potential  for  head  and  torso  injury. 
The  inflatable  restraint  behaves  in  a 
manner  that  is  similar  to  an  automotive 
airbag,  but  in  this  case,  the  airbags  are 
integrated  into  the  lapbelt.  The  shoulder 
harness  is  conventional  and  does  not 
inflate.  While  airbags  and  inflatable 
restraints  are  standard  in  the  automotive 
industry,  the  use  of  an  inflatable  three- 
point  restraint  is  novel  for  general 
aviation  operations. 

The  FAA  has  determined  that  this 
project  will  be  accomplished  on  the 
basis  of  providing  the  same  ciurent  level 
of  safety  of  the  model  CH2000  occupant 
restraint  design.  The  FAA  has 
considered  the  installation  of  airbags  as 
having  two  primary  safety  concerns: 

•  Tnat  they  perform  properly  under 
foreseeable  operating  conditions;  and 

•  That  they  do  not  perform  in  a 
manner  or  at  such  times  as  to  impede 
the  pilot's  ability  to  maintain  control  of 
the  airplane  or  constitute  a  hazard  to  the 
airplane  or  occupants. 

The  latter  point  has  the  potential  to  be 
the  more  rigorous  of  the  requirements. 
An  unexpected  deployment  while 
conducting  the  takeoff  and  landing 
phases  of  flight  may  result  in  an  unsafe 
condition.  The  unexpected  deployment 
may  either  startle  the  pilot,  or  generate 
a  force  sufficient  to  cause  a  sudden 
movement  of  the  control  yoke.  Either 
action  could  result  in  a  loss  of  control 
of  the  airplane,  the  consequences  of 
which  are  magnified  due  to  the  low 
operating  altitudes  during  these  phases 
of  flight.  The  FAA  has  considered  this 
when  establishing  the  special 
conditions. 

The  inflatable  airbag  is  integrated  into 
the  lap  belt  and  relies  on  sensors  to 
electronically  activate  the  inflator  for 
deployment.  These  sensors  could  be 
susceptible  to  inadvertent  activation, 
causing  deployment  in  a  potentially 
unsafe  manner.  The  consequences  of  an 
inadvertent  deployment  must  be 
considered  in  establishing  the  reliability 
of  the  system.  AMSAFE,  Inc.  must  show 
that  the  effects  of  an  inadvertent 
deployment  in  flight  are  not  a  hazard  to 
the  airplane  or  that  an  inadvertent 
deployment  is  extremely  improbable.  In 
addition,  any  general  aviation  aircraft 
can  generate  a  large  amount  of 
cumulative  wear  and  tear  on  a  restraint 
system.  It  is  likely  that  the  potential  for 
inadvertent  deployment  increases  as  a 
result  of  this  cumulative  damage. 
Therefore,  the  impact  of  wear  and  tear 
on  inadvertent  deployment  must  be 
considered.  Ultimately,  because  of  the 
effects  of  this  cumulative  damage,  a  life 
limit  must  be  established  for  the 


appropriate  system  components  in  the 
restraint  system  design. 

There  are  additional  factors  to  be 
considered  to  minimize  the  chances  of 
inadvertent  deployment.  General 
aviation  airplanes  are  exposed  to  a 
unique  operating  environment,  since  the 
same  airplane  may  be  used  by  both 
experienced  and  student  pilots.  The 
effect  of  this  environment  on 
inadvertent  deployment  of  the  restraint 
must  be  understood.  Therefore, 
qualification  testing  of  the  firing 
hardware/software  must  consider  the 
following: 

•  The  airplane  vibration  levels 
appropriate  for  a  general  aviation 
airplane;  and 

•  The  inertial  loads  that  result  from 
typical  flight  or  groimd  maneuvers, 
including  gusts  and  hard  landings. 

Any  tendency  for  the  firing 
mechemism  to  activate  as  a  result  of 
these  loads  or  acceleration  levels  is 
unacceptable. 

Other  influences  on  inadvertent 
deployment  include  high  intensity 
electromagnetic  fields  (HIRF)  and 
lightning.  Since  the  sensors  that  trigger 
deployment  are  electronic,  they  must  be 
protected  from  the  effects  of  these 
threats.  To  comply  with  HIRF  and 
lightning  requirements,  the  AMSAFE, 
Inc.  inflatable  restraint  system  is 
considered  a  critical  system,  since  its 
inadvertent  deployment  could  have  a 
hazardous  effect  on  the  airplane. 

Given  the  level  of  safety  of  the  current 
Zenair  model  CH2000  lap  belt  and 
shoulder  harness  restraint,  the  inflatable 
restraint  must  show  that  it  will  offer  an 
equivalent  level  of  protection  in  the 
event  of  an  emergency  landing.  In  the 
event  of  an  inadvertent  deployment,  the 
restraint  must  still  be  at  least  as  strong 
as  a  Technical  Standard  Order 
certificated  belt  and  shoulder  harness. 
There  is  no  requirement  for  the 
inflatable  portion  of  the  restraint  to  offer 
protection  during  multiple  impacts, 
where  more  than  one  impact  would 
require  protection. 

The  inflatable  seatbelt  system  must 
deploy  and  provide  protection  for  each 
occupant  under  a  crash  condition  where 
it  is  necessary  to  prevent  serious  head 
injury.  However,  the  Zenair  CH2000 
seats  are  not  certificated  to  the 
requirements  specified  in  §  23.562  and 
it  is  not  known  if  they  would  remain 
intact  following  exposiue  to  the  crash 
pulse  identified  in  §23.562.  Therefore, 
the  test  crash  pulse  used  to  satisfy  this 
requirement  may  have  a  peak 
longitudinal  deceleration  lower  than 
that  required  by  §  23.562.  However,  the 
test  pulse  must  have  an  onset  rate 
{deceleration  divided  by  time)  equal  to 
or  greater  than  the  onset  rate  of  the 
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pulse  described  in  §  23.562.  This  will 
demonstrate  that  the  crash  sensor  vvdl 
trigger  when  exposed  to  a  rapidlv 
applied  deceleration,  like  an  actual 
crash  event. 

It  is  possible  a  wide  range  of 
occupants  will  use  the  inflatable 
restraint  Thus,  the  protection  offered  by 
this  restraint  should  be  effective  for 
occupants  that  range  from  the  fifth 
percentile  female  to  th^  ninetv-fifth 
percentile  male.  Energy  absorption  must 
be  performed  in  a  consistent  manner  for 
this  occupant  range. 

In  support  of  this  operational 
capability,  there  must  be  a  means  to 
verif\  the  integrity  of  this  svstem  before 
each  flight.  As  an  option.  AMS.AFE,  Inc. 
can  establish  inspection  interv'als  where 
thev  nave  demonstrated  the  system  to  be 
reliable  between  thesp  inter\als. 

It  IS  possible  that  an  inflatable 
restraint  will  be  "armed"  even  though 
no  occupant  is  using  the  seat  While 
there  will  be  means  to  verify  the 
integrity  of  the  svstem  before  flight,  it's 
also  prudent  to  require  that  unf)ct:upied 
seats  with  active  restraints  not 
constitute  a  hazard  to  any  o(  (  upant 
This  will  protect  any  individual 
performing  maintenance  items  inside 
the  (.ockpit  whiU'  the  aircraft  is  on  the 
ground  and  includes  protection  against 
inadvertent  deployment. 

In  addition,  the  use  and  operation  of 
this  restraint  must  be  transparent  to  the 
user.  Therefore,  the  design  must  prevent 
the  inflatable  seatbelt  from  being 
incorrectly  buckled  and/or  installed 
such  that  the  airbag  would  not  properly 
deploy  .\s  an  alternative.  AM.S.AFE.  Inc. 
may  show  that  such  deployment  is  not 
hazardous  to  the  occupant,  and  will  still 
provide  the  required  protection 

The  cockpit  of  the  model  C:H2()00  is 
a  confined  area,  and  the  FAA  is 
concerned  that  noxious  gasses  may 
accumulate  in  the  event  the  inflatable 
restraint  deploys.  When  deployment 
does  occur,  either  by  design  or 
inadvertently,  there  must  not  be  a 
release  of  hazardous  quantities  of  gas  or 
particulate  matter  into  the  cfjckpit  area. 

Fire  is  a  concern  for  any  airplane. 
regardless  of  the  size  or  class  of  the 
airplane.  An  inflatable  restraint  shoukl 
not  increase  the  risk  already  associated 
with  fire.  Therefore,  the  inflatable 
restraint  should  be  protected  from  the 
effects  of  fire,  so  that  an  additional 
hazard  is  not  created  by,  for  example,  a 
rupture  of  the  inflator 

Finally,  the  inflatable  restraint  is 
likely  to  have  a  large  \filume 
displacement,  where  the  inflated  bag 
could  impede  the  egress  of  an  occupant. 
Since  the  bag  deflates  to  absorb  energy. 
it  is  likely  that  the  inflatable  restraint 
would  be  deflated  at  the  time  an 


occupant  would  attempt  egress. 
However,  it  is  ajipropriate  to  specify  a 
lime  interval  after  which  the  inflatable 
restraint  mav  not  impede  rapid  egress. 
Ten  seconds  has  been  chosen  as 
reasonable  time.  This  time  limit  will 
(jffer  a  level  of  protection  throughout  the 
impact  event. 

Type  (Certification  Basis 

I'nder  lh»?  provisions  of  ^  21  101. 
AMSAFF.  Ini    must  show  that  the 
Zenair  model  (1112000.  as  changed, 
continues  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  .No.  T.A.SITI  or  the  applicable 
regulations  in  effett  on  the  date  of 
application  for  the  change  The 
regulations  inccjrporafed  by  n;ference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certificatum  basis  "  The  regulations 
incorporated  hv  reference  in  Type 
(Certificate  No.  TA5CH  are  as  follows: 

E.\R  2  1.29  and  FAR  23  effective 
February  1.  1965.  as  amended  by  2.3- 
">  through  23-42. 

lAK-Vl.A  effective  April  26.  1990. 
through  Amendment  VLA/92/1 
effective  lanuary  1,  1992,  used  as  a 
safetv  equivalent:e  to  FAR  23.  as 
provided  by  AC;  23-1 1 

FAR  36  dated  December  1.  1969,  as 
amended  bv  current  amendment  as  of 
date  of  t\  pe  c  ertification. 

For  the  model  listed  above,  the 
certifu  ation  basis  also  includes  all 
exemptions,  if  any;  equivalent  level  of 
safety  findings,  if  anv;  and  the  special 
conditions  adopted  by  this  rulemaking 
action. 

The  .administrator  has  determined 
that  the  applic  able  airworthiness 
regulations  (j  p  .  part  23  as  amended)  do 
not  contain  adequate  or  apprtjpriate 
safety  standards  for  the  AMSAFE.  Inc. 
inflatable  restraint  as  installed  on  Zenair 
model  (!H20()l)  because  of  a  novel  or 
unusual  design  feature.  Therefore, 
special  I  oruiitions  are  prescribed  under 
the  provisions  of  ^21.16. 

.Special  conditions,  as  appropriate,  as 
defined  in  *!>  1 1.19,  are  issued  in 
a( corilance  with  ^  11.38,  and  becc^me 
part  of  the  type  certification  basis  in 
accordance  with  45  21  101. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applii;ant  apply 
for  a  supplemental  type  certificate  to 
modify  anv  fither  model  inc:luded  fin  the 
same  tvpe  certifii dte  to  incorporate  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  also  apply 
to  that  model  under  the  provisions  of 
§21  101 


Novel  or  Unusual  Design  Features 

The  Zenair  model  CH2000  will 
incorporate  the  following  novel  or 
unusual  design  feature: 

The  AMSAFE,  Inc.  Inflatable  Three- 
Point  Self-Adjusting  Restraint  safety  belt 
with  an  integrated  inflatable  airbag 
device.  The  purpose  of  the  inflatable 
airbag  seatbelt  is  to  reduce  the  potential 
for  injury  in  the  event  of  an  accident.  In 
a  severe  impact,  an  airbag  will  deploy 
from  the  lapbelt  portion  of  the  restraint, 
in  a  manner  similar  to  an  automotive 
airbag.  The  airbag  will  deploy  between 
the  head  of  the  occupant  and  the 
airplane's  yoke  and  instrument  panel. 
This  will,  therefore,  provide  some 
protection  to  the  head  of  the  occupant. 
The  restraint  will  rely  on  sensors  to 
electronically  activate  the  inflator  for 
deployment 

Title  14  of  the  Code  of  Federal 
Regulations,  parts  21  and  23,  states 
performance  criteria  for  seats  and 
restraints  in  an  objective  manner. 
However,  none  of  these  criteria  are 
adequate  to  address  the  specific  issues 
raised  concerning  inflatable  restraints. 
Therefore,  the  FAA  has  determined  that, 
in  addition  to  the  requirements  of  part 
21  and  part  23,  special  conditions  are 
needed  to  address  the  installation  of  this 
inflatable  restraint. 

Accordingly,  these  special  conditions 
are  adopted  for  the  Zenair  model 
CH2000  equipped  with  the  AMSAFE, 
Inc.  Three-Point  Self-Adjusting 
Restraint  safety  belt  with  an  integrated 
infiatable  airbag  device.  Other 
conditions  may  be  developed,  as 
needed,  based  on  further  FAA  review 
and  discussions  with  the  manufacturer 
and  civil  aviation  authorities. 

Discussion  of  Comments 

Notice  of  proposed  special  conditions 
No.  23-03-01-SC  for  the  Zenair  model 
CH2000  equipped  with  the  AMSAFE, 
Inc.  Three-Point  Self-Adjusting 
Restraint  safety  belt  with  an  integrated 
airbag  device  was  published  on  |uly  17, 
2003  (68  FR  42315).  One  comment  was 
received,  regarding  the  requirement  that 
the  lapbelt  must  deploy  and  provide 
protection  under  the  crash  conditions 
specified  in  4)23.562  (proposed  Special 
Condition  No.  1). 

The  commenter  is  in  general 
agreement  with  the  special  conditions 
proposed  for  this  particular  program.  In 
addition,  the  commenter  is  in  agreement 
that  a  dynamic  test  is  necessary  to 
demonstrate  the  deployment  timing  and 
positioning  of  the  inflatable  lapbelt. 
However,  the  commenter  states  that 
proposed  .SC  No.  1,  as  written,  requires 
the  inflatable  restraint  to  operate  only 
w  hen  subjected  to  the  crash  pulse 


59098  Federal  Register/ Vol.  68.  No.   198/  Tuesddv,  October  14.  2003 /Rules  and  Regulations 


Federal  Register /Vol.  68,  No.  198 /Tuesday,  October  14,  2003 /Rules  and  Regulations  59097 


identified  in  §  23.562.  In  addition,  since 
the  seats  installed  in  the  Zenair  CH2000 
do  not  meet  the  requirements  of 
§  23.562,  an  inflatable  restraint  that 
operates  only  after  being  exposed  to  this 
pulse  may  offer  little  benefit. 

The  commenter  suggests  that 
reference  to  §  23.562  be  retained,  but 
allow  for  the  following: 

•  The  test  pulse  may  have  a  reduction 
in  the  peak  longitudinal  deceleration 
but  the  onset  rate  (deceleration  divided 
by  time)  must  be  equal  to  or  greater  than 
the  pulse  specified  in  §  23.562. 

•  The  peak  longitudinal  deceleration 
must  be  greater  than  the  deployment 
threshold  of  the  crash  sensor. 

•  The  peak  longitudinal  deceleration 
must  be  equal  to  or  greater  than  the 
forward  static  design  load  factors 
required  by  the  original  certification 
basis  of  the  airplane. 

The  FAA  conciu^.  The  seats  installed 
in  the  Zenair  CH2000  may  not  satisfy 
the  requirements  of  §  23.562,  so  it  is  not 
appropriate  to  install  an  inflatable 
restraint  that  will  deploy  only  when 
subjected  to  the  crash  pulse  specified  in 
§  23.562.  The  FAA  agrees  that  the  test 
pulse  used  to  satisfy  the  dynamic  test 
requirements  must  be  less  severe  than 
that  specified  in  §  23.562.  In  addition, 
we  agree  with  the  commenter  that  the 
onset  rate  of  the  test  pulse  should  be 
equal  to  or  greater  than  the  onset  rate  of 
the  pulse  required  by  §  23.562.  This  will 
show  that  the  crash  sensor  will  trigger 
when  exposed  to  a  high  deceleration 
that  builds  up  in  rapid  time,  like  a  real 
crash  event. 

The  FAA  will  incorporate  the 
commenter's  input  into  Special 
Condition  No.  1. 

Applicability 

As  discussed  above,  these  special  - 
conditions  are  applicable  to  the  Zenair 
model  CH2000  equipped  with  the 
AMSAFE,  Inc.  Three-Point  Self- 
Adjusting  Restraint  safety  belt  with  an 
integrated  inflatable  airbag  device. 
Should  AMSAFE,  Inc.  apply  at  a  later 
date  for  a  supplemental  type  certificate 
to  modify  any  other  model  on  Type 
Certificate  number  TA5CH  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  apply  to  that  model  as  well 
under  the  provisions  of  §  21.101. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  the  Zenair 
model  CH2000.  It  is  not  a  rule  of  general 
applicability,  and  it  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  featiu^s  on  the 
airplane. 


List  of  Subjects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety,  Signs  and 
symbols. 

Citation 

■  The  authority  citation  for  these  special 
conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113  and 
44701;  14  CFR  21.16  and  21.101;  and  14  CFR 
11.38  and  11.19. 

The  Special  Conditions 

■  Accordingly,  piursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  are 
issued  as  part  of  the  typ  certification 
basis  for  the  Zenair  model  CH2000,  as 
modified  by  AMSAFE,  Inc. 

Three-Point  Self-Adju sting  Restraint 
Safety  Belt  With  an  Integrated  Airbag 
Device 

1.  It  must  be  shown  that  the  inflatable 
lapbelt  will  deploy  and  provide 
protection  under  crash  conditions 
where  it  is  necessary  to  prevent  serious 
head  injuries.  Compliance  will  be 
demonstrated  using  the  dynamic  test 
condition  specified  in  §  23.562,  which 
may  be  modified  as  follows: 

a.  The  peak  longitudinal  deceleration 
may  be  reduced,  however  the  onset  rate 
of  the  deceleration  must  be  equal  to  or 
greater  then  the  crash  pulse  identified  in 
§23.562 

b.  The  peak  longitudinal  deceleration 
must  be  above  the  deployment 
threshold  of  the  crash  sensor,  and  equal 
to  or  greater  than  the  forward  static 
design  longitudinal  load  factor  required 
by  the  original  certification  basis  of  the 
airplane. 

The  means  of  protection  must  take 
into  consideration  a  range  of  stature 
from  a  5th  percentile  female  to  a  95th 
percentile  male.  The  inflatable  lapbelt 
must  provide  a  consistent  approach  to 
energy  absorption  throughout  that 
range. 

2.  The  inflatable  lapbelt  must  provide 
adequate  protection  for  each  occupant. 
In  addition,  unoccupied  seats  that  have 
active  seat  belts  must  not  constitute  a 
hazard  to  any  occupant. 

3.  The  design  must  prevent  the 
inflatable  safety  belt  fi-om  being 
incorrectly  buckled  and/or  incorrectly 
installed  such  that  the  airbag  would  not 
properly  deploy.  Alternatively,  it  must 
be  shown  that  such  deployment  is  not 
hazardous  to  the  occupant  and  will 
provide  the  required  protection. 

4.  It  must  be  showrn  that  the  inflatable 
lapbelt  system  is  not  susceptible  to 
inadvertent  deployment  as  a  result  of 
wear  and  tear  or  inertial  loads  resulting 
from  in-flight  or  ground  maneuvers 
(including  gusts  and  hard  landings)  that 
are  likely  to  be  experienced  in  service. 


5.  It  must  be  shown  (or  be  extremely 
improbable)  that  an  inadvertent 
deployment  of  the  restraint  system 
during  the  most  critical  part  of  the  flight 
does  not  impede  the  pilot's  ability  to 
maintain  control  of  the  airplane  or  cause 
an  unsafe  condition  (or  hazard  to  the 
airplane).  In  addition,  a  deployed 
inflatable  restraint  must  be  at  least  as 
strong  as  a  Technical  Standard  Order 
certificated  belt  and  shoulder  hcimess. 

6.  It  must  be  shown  that  deployment 
of  the  restraint  system  is  not  hazardous 
to  the  occupant  or  result  in  injuries  that 
could  impede  rapid  egress.  This 
assessment  should  include  occupants 
whose  belt  is  loosely  fastened. 

7.  It  must  be  shown  that  an 
inadvertent  deployment  that  could 
cause  injury  to  a  standing  or  sitting 
person  is  improbable. 

8.  It  must  be  shown  that  the  inflatable 
safety  belt  will  not  impede  rapid  egress 
of  the  occupants  10  seconds  after  its 
deployment. 

9.  For  the  purposes  of  complying  with 
HIRF  and  lightning  requirements,  the 
inflatable  safety  belt  system  is 
considered  a  critical  system  since  its 
deployment  could  have  a  hazardous 
effect  on  the  airplane. 

10.  It  must  be  shown  that  the 
inflatable  safety  belt  will  not  release 
hazardous  quantities  of  gas  or 
particulate  matter  into  the  cabin. 

11.  The  inflatable  safety  belt 
installation  must  be  protected  from  the 
effects  of  fire  such  that  no  hazard  to 
occupants  will  result. 

12.  There  must  be  a  means  to  verify 
the  integrity  of  the  inflatable  safety  belt 
activation  system  prior  to  each  flight  or 
it  must  be  demonstrated  to  reliably 
operate  between  inspection  intervals. 

13.  A  life  limit  must  be  established  for 
appropriate  system  components. 

14.  Qualification  testing  of  the 
internal  firing  mechanism  must  be 
performed  at  vibration  levels 
appropriate  for  a  general  aviation 
airplane. 

Issued  in  Kansas  City,  Missouri,  on 
October  2,  2003. 
Dorenda  D.  Baker, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-25950  Filed  10-10-03;  8:45  am] 
BILUNG  CODE  491(>-13-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart25 

[Docket  No.  NM259:  Special  Condition  No. 
25-249-SC] 

Special  Conditions:  Bombardier 
Aerospace  Model  BD-100-1A10;  Side- 
Facing  Single  Occupancy  Seats 

agency:  Ffdcral  .A-viatinn 
.X.lininistration  iFAA),  DOT. 
ACTION:  Final  special  conditions. 


SUMMARY:  These  special  conditions  are 

issued  fur  the  Bnnibdrdier  Aerospace 
Model  BU-10()-1A1C!  airplane  This, 
airplane  as  modified  by  Learjet  Inc. 
(.Subsidiarv  of  Bombardier  .\erospace) 
will  have  novel  or  unusual  design 
features  associated  with  side-facing 
single-occupant  seats.  The  applicable 
airworthiness  regulations  do  not  contain 
ade(]uate  or  appropriate  safety  standarcis 
for  these  design  features  These  special 
conditions  contain  die  additional  safety 
standards  that  the  .Vdniinistrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
b\  the  existing  airworthiness  standards. 
EFFECTIVE  DATE:  October  H.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Thompson,  F.\.\.  Airframe/ 
C;abin  .Safety  Branch.  .ANM-1 15. 
Transport  Airplane  Directorate.  Aircraft 
Certificatiim  .Service.  1601  Lind  .\yenue 
S\V  .  Renton.  VVashingion.  98055-4056; 
telephone  (425)  227-1157:  facsimile 


(4251 


-1149 


SUPPLEMENTARY  INFORMATION: 
Background 

On  April  11.  200  i.  Learjet  Inc  . 
(subsidiary  of  Bombardier  .Aerospace] 
applied  for  a  supplemental  type 
certificate  for  installation  of  single- 
occupant  side-facing  seats  on 
Bombardier  BD-100-1  AlO  airplanes. 
Bombardier  Aerospace  requested  that 
special  c:onditions  be  issued  for  these 
seats  and  that  the  special  conditions  be 
listed  on  the  type  certificate  data  sheet 
of  the  BD-100-1. MO  airplane.  The 
Model  BD- 100-1  AlO  is  a  twin  engine, 
turbofan  powered,  transport  category 
airplane  which  is  currently  the  subject 
of  d  type  certification  program 

Section  25.785(a)  at  Amendment  25- 
64  requires  that  each  seat  "at  each 
station  designated  as  occupiable  during 
takeoff  and  landing  must  be  designed  so 
that  persons  occupying  these  seats  will 
not  suffer  serious  injury  in  an 
emergency  landing  as  a  result  of  the 
inertia  forces  specified  in  *»§  25.561  and 
25.562."  .Additionally.  ^25.562  requires 


dynamic  testing  of  all  seats  that  are 
occupied  during  takeoff  and  landing. 
However,  side-fac  ing  seats  are 
considered  a  novel  design  for  transport 
category  airplanes  that  uk  hide 
Amendment  25-64  in  the  certification 
basis  and  were  not  considered  when 
those  airworthiness  standards  were 
promulgated.  Hence,  the  existing 
regulations  do  not  pro\'ide  adequate  or 
appropriate  safety  standards  for 
o(  1  upants  of  side-facing  seats.  In  order 
to  provule  a  le\>'l  of  safetx'  that  i?> 
equivalent  to  th<it  afforded  occupants  of 
forward  .uid  aft  facing  seats,  additional 
airworthiness  standards  in  the  torm  of 
special  conditions  are  necessary 

These  spet;ial  conditions  are 
applicable  only  to  single-occupant  side- 
facing  seats.  They  are  not  sufficient  or 
intended  to  be  used  for  the  (  ertification 
of  multiple-occupant  side-facing  divans 
or  sofas. 

Type  Certification  Basis 

I  'nder  the  prov  isions  of  s?  21  101 . 
Lear)et  inc    (subsidiar\  ot  Bombardier 
Aerospace)  must  show  that  die  Model 
BD-lOO-lAlO  airplane,  as  i  hanged, 
continues  to  meet  the  ap[)lical)le 
provisions  id'tht-  regulations 
incorporated  by  reference  in  TU0005NY 
or  the  applicable  regulations  in  effect  on 
the  date  of  appli(  .ition  for  the  change. 
The  regulations  intorporated  by 
reference  in  the  type  certificate  are 
commonly  referred  to  as  the  "original 
type  certifii  ation  basis.  '  The  regulations 
incorporated  bv  reference  in  T00005NY 
are  as  follows: 

14  r.FR  part  25.  effective  February  1. 
1465.  as  amended  by  .Amendments  25- 
1  through  25-98.  14  CFR  part  .^4, 
effective  September  10.  1990 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(;.e.,  14  (".FR  part  25)  do  not  c;ontain 
adequate  or  appropriate  safety  standards 
for  the  B(mibardier  Aerospace  Model 
BD-100-l.AlO  because  of  a  novel  or 
unusual  design  feature,  spcnaal 
conditions  are  prescribed  under  the 
provisions  of  *?  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Bombardier  Aerospace 
Model  BD-100-lAlO  must  comply  with 
the  fuel  vent  and  exhaust  emission 
requirements  of  14  ("FR  part  .14  and  the 
noise  certific  ation  requirements  of  14 
CFR  part  .16 

Spec;idl  conditions,  <is  defined  in 
t»  11.19,  are  issued  in  .iccordance  with 
§  11   18  and  become  part  of  the  type 
certification  h.isis  in  accordance  with 
6i21.101 

Special  (  oiiditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 


for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model. 

Novel  or  Unusual  Design  Features 

Bombardier  Aerospace  wfll  install 
single-occupant  side-facing  seats  on 
BD-100-lAlO  airplanes.  Section 
25.785(b)  requires  that  each  seat  "at 
each  station  designated  as  occupiable 
during  takeoff  and  landing  must  be 
designed  so  that  persons  occupying 
these  seats  will  not  suffer  serious  injury 
in  an  emergency  landing  as  a  result  of 
the  inertia  forces  specified  in  §§25.561 
and  25.562."  Additionally,  §25.562 
requires  dynamic  testing  of  all  seats  that 
are  occupied  during  takeoff  and  landing. 
Howevf^r,  side-facing  seats  are 
considered  a  novel  design  for  transport 
category  airplanes  that  include 
Amendment  25-64  in  the  certification 
basis,  and  were  ncjt  considered  when 
those  airworthiness  standards  were 
promulgated.  Hence,  the  existing 
regulations  do  nut  provide  adequate  or 
appropriate  safety  standards  for 
occupants  of  side-facing  scats.  In  order 
to  provide  a  level  of  safety  that  is 
equivalent  to  that  afforded  occupants  of 
forward  and  aft  facing  seats,  additional 
airworthiness  standards,  in  the  form  of 
special  conditions,  are  necessary. 

Discussion 

The  following  special  conditions  are 
considered  to  provide  occupants  of 
single-occupancy  side- facing  seats  a 
level  of  safety  that  is  equivalent  to  that 
afforded  occupants  of  forward  and  aft 
facing  seats.  These  special  conditions 
supplement  14  CFR  part  25  and,  more 
specifically,  they  supplement  §§  25.785 
and  25.562. 

Comments 

Notice  of  proposed  special  conditions 
No.  25-03-06-SC  for  the  Bombardier 
Aerospace  Model  BD-lOO-lAlO 
airplane  was  published  in  the  Federal 
Register  on  August  26.  2003  (68  FR 
51203).  No  comments  were  received, 
and  the.se  special  conditions  are 
adopted  as  proposed. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the 
Bombardier  Aerospace  Model  BD-IOO- 
1  AlO  airplane.  Should  Bombardier 
Aerospace  apply  at  a  later  date  for  a 
change  to  the  type  certificate  to  include 
another  model  incorporating  the  same 
novel  or  unusual  design  feature,  the 
special  conditions  would  apply  to  that 
model  as  well. 


59100  Federal  Register/ Vol,  68,  No.  198 /Tuesday.  October  14,  2003 /Rules  and  Regulations 


Federal  Register/Vol.  68,  No.  198/Tuesday,  October  14,  2003 /Rules  and  Regulations  59099 


Under  standard  practice,  the  effective 
date  of  final  special  conditions  would 
be  30  days  after  the  date  of  publication 
in  the  Federal  Register;  however,  as  the 
certification  date  for  the  Bombardier 
Aerospace  Model  BD-100-lAlO 
airplane  is  inuninent,  the  FAA  finds 
that  good  cause  exists  to  make  these 
special  conditions  effective  upon 
issuance. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
of  airplanes.  It  is  not  a  rule  of  general 
applicability,  and  it  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

■  The  authority  citation  for  these  special 
conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701, 
44702,  44704. 

The  Special  Conditions 

■  Accordingly,  the  Federal  Aviation 
Administration  (FAA)  issues  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for 
Bombardier  Aerospace  Model  BD-100- 
lAlO  airplanes.  In  addition  to  the 
airworthiness  standards  of  §§  25.562  and 
25.785,  the  minimum  acceptable 
standards  for  dynamic  certification  of 
Model  BD-100-lAlO  single-occupant 
side-facing  seats  are  proposed  as  follows: 

Injury  Criteria 

(a)  Existing  Criteria:  All  injury 
protection  criteria  of  §  25.562(cKl) 
through  (c)(6)  apply  to  the  occupant  of 
a  side-facing  seat.  Head  Injiuy  Criterion 
(HIC)  assessments  are  required  only  for 
head  contact  with  the  seat  and/or 
adjacent  structvues. 

(b)  Body-to-Wall/Fumishing  Contact: 
The  seat  must  be  installed  aft  of  a 
structiu*,  such  as  an  interior  wall  or 
furnishing,  that  will  support  the  pelvis, 
upper  arm,  chest,  and  head  of  an 
occupant  seated  next  to  the  structure.  A 
conservative  representation  of  the 
structure  and  its  stiffness  must  be 
included  in  the  tests.  It  is 
recommended,  but  not  required,  that  the 
contact  surface  of  this  structure  be 
covered  with  at  least  two  inches  of 
energy  absorbing  protective  padding 
(foam  or  equivalent),  such  as  Ensolite. 

(c)  Thoracic  Trauma:  The  Thoracic 
Trauma  Index  (TTI)  injury  criterion 
must  be  substantiated  by  dynamic  test 
or  by  rational  analysis,  based  on  a 
previous  test  or  tests  of  a  similar  seat 


installation.  Testing  must  be  conducted 
with  a  Side  Impact  Dununy  (SID),  as 
defined  by  49  CFR  part  572,  subpart  F, 
or  its  equivalent.  I'll  must  be  less  than 
85,  as  defined  in  49  CFR  part  572, 
subpart  F.  TTI  data  must  be  processed 
as  defined  in  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  Part  571.214, 
section  S6.13.5. 

(d)  Pelvis:  Pelvic  lateral  acceleration 
must  be  shown  by  dynamic  test  or  by 
rational  analysis  based  on  previous 
test(s)  of  a  similar  seat  installation  to  not 
exceed  ISOg.  Pelvic  acceleration  data 
must  be  processed  as  defined  in  FMVSS 
Part  571.214,  section  S6.13.5. 

(e)  Shoulder  Strap  Loads:  Where 
upper  torso  straps  (shoulder  straps)  are 
used  for  occupants,  tension  loads  in 
individual  straps  must  not  exceed  1.750 
pounds.  If  dual  straps  are  used  for 
restraining  the  upper  torso,  the  total 
strap  tension  loads  must  not  exceed 
2,000  pounds. 

Test  Requirements 

The  above  performance  measiu-es 
must  not  be  exceeded  during  the 
following  dynamic  tests: 

(a)  Conduct  a  longitudinal  test  per 

§  25.562(b)(2)  with  a  SID,  undeformed 
floor,  no  yaw,  and  with  all  lateral 
structural  supports  (armrests/walls). 

Pass/fail  injiuy  assessments:  TTI  and 
pelvic  acceleration. 

(b)  Conduct  a  longitudinal  test  per 
§  25.562(b)(2)  with  the  Hybrid  II  ATD, 
deformed  floor,  10  degrees  yaw,  and 
with  all  lateral  structural  supports 
(armrests/walls). 

Pass/fail  injury  assessments:  HIC, 
upper  torso  restraint  load,  restraint 
system  retention  and  pelvic 
acceleration. 

(c)  Conduct  a  downward  vertical  test 
per  §  25.562(b)(1)  with  a  modified 
Hybrid  11  ATD  with  existing  pass/fail 
criteria. 

Issued  in  Renton,  Washington,  on  October 
6,  2003. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-25951  Filed  10-10-03;  8:45  am] 
BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NiM249;  Special  Conditions  No. 
25-250-SC] 

Special  Conditions:  Embraer  Model 
ERJ-170  Series  Airplanes;  Electronic 
Right  Controls  (Command  Signal 
Integrity) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Embraer  Model  ERJ-1 70 
series  airplanes.  These  airplanes  will 
have  novel  or  unusual  design  featiues 
when  compared  to  the  state  of 
technology  envisioned  in  the 
eurworthiness  standards  for  transport 
category'  airplanes.  These  design 
features  are  associated  with  electronic 
flight  control  systems.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  these  design  features.  These  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 
Additional  special  conditions  will  be 
issued  for  this  and  other  novel  or 
imusual  design  features  of  Embraer 
Model  170  series  airplanes. 
EFFECTIVE  DATES:  October  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Groves,  FAA,  International  Branch. 
ANM-116,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056; 
telephone  (425)  227-1503:  facsimile 
(425)  227-1149;  e-mail 
tom.groves@faa.gov. 

SUPPLEMENTARY  INFORMATK>N: 
Background 

On  May  20,  1999.  Embraer  applied  for 
a  type  certificate  for  its  new  Model  ERJ- 
170  airplane.  Two  basic  versions  of  the 
Model  ERJ-1 70  are  included  in  the 
application.  The  ERJ-1 70-100  airplane 
is  a  69-78  passenger,  twin-engine 
regional  jet  with  a  maximum  takeoff 
weight  of  81.240  pounds.  The  ERJ-1 70- 
200  is  a  derivative  with  a  lengthened 
fuselage.  Passenger  capacity  for  the  ERJ- 
170-200  is  increased  to  86,  and 
maximum  takeoff  weight  is  increased  to 
85,960  pounds. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  21.17. 
Embraer  must  show  that  the  Model  ERJ- 
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i70  series  airplanes  meet  the  applicable 
provisions  of  14  CFR  part  25.  as 
amended  bv  Amendments  25-1  through 
25-98. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(;  f^  .  part  25.  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  Embraer  Model  ERI-170 
series  airplanes  because  of  novel  or 
unusual  design  features,  special 
conditions  are  prescribed  under  the 
provisions  of  <?  21.16 

In  addition  to  the  applicable 
airwor+hiness  regulations  and  special 
conditions.  Embraer  Model  ERI-170 
series  airplanes  must  comply  with  the 
fuel  vent  and  e.xhaust  emission 
requirements  of  14  C;FR  part  34  and  the 
noise  certification  requirements  of  14 
CFR  part  36.  and  thp  FA  A  must  issue  a 
finding  of  regulatory  adequacy  pursuant 
to  section  61 1  of  Public  Law  93-574,  the 
"Noise  Control  Act  of  1972." 

Special  conditions,  as  defined  in  14 
CFR  11  19.  are  issued  in  accordance 
with  §  1 1.38  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.17(a)(2).  Amendment  21-69. 
effective  September  16.  1991 

Special  conditions  are  initialh 
applicable  to  the  model  for  whu  h  thfv 
are  issued.  Should  the  type  certific  atn 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature  or  should  anv  other 
model  already  included  on  the  same 
tvpe  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  features,  the  special  condition^ 
would  also  apply  to  the  other  model 
under  the  provisions  of  4)  21  101. 

Novel  or  I'nusual  Design  Features 

The  ER)-170  airplane  will  use  fly-by- 
wire  (FBW)  technology  as  a  means  of 
sending  command  and  control  signals  to 
the  control  surface  actuators  of  the 
rudder,  rudder  trim,  elevator,  spoilers, 
horizontal  stabilizer,  and  auto 
speedbrake.  The  ailerons  will  be 
controlled  bv  a  traditional  cable  linkage 
to  the  hydraulic  actuators. 

The  ERJ-170  FBW  flight  control 
svstems  provide  twfi  modes  of 
operation,  direct  and  normal.  Direct 
mode  provides  an  analog  link  between 
pilot  commands  and  control  surfaces.  In 
direct  mode,  flight  control  transducers 
send  signals  to  Actuator  C^tmtrol 
Electronics  units  (ACE).  The  ACE  sends 
analog  command  and  c:ontrol  signals  to 
the  Power  Control  Units  (PCU).  which 
move  the  control  surface  actuators  of  the 
rudder,  rudder  trim,  elevator,  spoilers, 
horizontal  stabilizer,  and  auto 
speedbrake. 


In  normal  mode,  the  rudder,  elevator 
and  spoiler  command-to-surface  gain 
schedules  are  tailored  to  particular 
flight  conditions  to  provide  improved 
control  characteristics.  These  gains  are 
calculated  digitally  in  the  Flight  Control 
Module  (FCM)  and  supplement  the 
direct  mode  commands  provided  bv  the 
ACEs. 

In  the  ERI-170  FBW  design  being 
presented,  command  and  control  of  the 
airplane's  aerodynamic  control  surfaces 
will  be  achieved  by  elecironic 
interfaces.  These  interfaces  involve  not 
onlv  direct  commands  to  the  PCU  but 
all  the  necessary  feedback  sensor 
signals.  A  successful  demonstration  of 
signal  integritv  must  include  all  the 
elements  which  contribute  to  the 
command  and  control  signals  to  the 
control  surface  closed  loop  svstem 
(CSCL)  The  CSCL  may  include  the 
following: 

(1 1  The  (  oinputing  components  and 
wiring: 

(2)  Thf  input  c:omp<ments,  such  as 
column  position  sensors; 

(3)  Feedback  components,  such  as 
control  surface  position,  inertial 
reference,  and  air  data  sensors:  and 

(4)  Actuation  components  and  their 
structural  nmunting  components. 

A  svstem  evaluation  that  includes  all 
the  inputs  to  and  elements  of  the  CSCL 
in  an  integrated  environment  (including 
signals  that  could  disturb  the  svstem)  is 
necessary  to  ensure  appropriate  system 
robustness  throughout  the  flight 
envelope. 

For  the  purpose  of  this  proposed 
special  condition,  the  control  surface 
closed  loop  svstem  does  not  include 
pilot  input  to  the  flight  control  system. 
Pilot  in  the  loop  control  inputs  and  the 
associated  handling  requirements  are 
ad€K}uatelv  covered  by  existing 
regulations,  including  regulations  in 
subpart  B  as  well  as  §§  25.671  and 
25.672. 

The  signal  paths  within  the  control 
surface  closed  loop  s\stem  can  be 
suscepitible  to  interference  from 
electromagnetic  and  electrostatic 
sources  within  the  integrated  svstems 
environment  of  the  airi:raft  as  well  as 
external  causes,  such  as  HIRF  and 
lightning  (not  considered  in  this  special 
tondition),  which  could  modifv'  the 
t:ommand  and  control  signals. 

The  effects  of  interfercmce  sources 
within  the  svstem  may  include,  but  are 
not  restricted  to.  the  following: 

•  Loss  of  data  bits, 

•  Unwanted  transients  in  the  power 
supply  source, 

•  Disruption  of  normal  computer 
operations. 


•  Misbehavior  of  signals  by  parallel 
compute-s  {e.g.,  redundancy 
management), 

•  Adverse  effects  caused  by  transport 
lag,  and 

•  Any  other  cause  that  may  alter  the 
command  and  control  signals. 

For  those  reasons,  special  design 
measures  and  laboratory  tests  intended 
to  validate  these  designs  will  be 
required  to  demonstrate  the  integrity  of 
the  FBW  Flight  Controls  System  to  a 
level  of  safety  equivalent  to  that  which 
is  achieved  with  traditional 
hvdromechanical  designs. 

The  regulations  which  primarily 
address  hvdromechanical  flight  control 
systems,  (i.e..  14  CFR  25.671  and 
25.672)  do  not  specifically  require  that 
command  and  control  signals  remain 
unaltered  from  internal  or  external 
interference.  Traditional  designs  feature 
steel  cables  and  pushrods  as  means  to 
move  surface  actuators  which  are 
hvdraulically  powered.  These  designs 
are  not  likely  to  be  affected  by  spurious 
electromagnetic  and  computer  induced 
signals,  as  are  the  FBW  designs. 

Similar  special  conditions  have  been 
issued  previously  for  other  airplanes 
that  utilize  FBW  flight  control  systems, 
such  as  the  Airbus  A320  series.  Airbus 
A33U/340  series,  and  most  recently,  the 
Boeing  777  series. 

The  special  conditions  applied  to  the 
Boeing  777  series  include  a  requirement 
for  changes  in  mode  of  flight  critical 
control  systems.  This  requirement  was 
intended  to  ensure  a  minimum  level  of 
availability  for  normal  mode  flight 
control.  For  the  Boeing  777  series,  the 
FAA  did  not  consider  §  25.1309(b) 
adequate  for  that  purpose. 

In  the  ERJ-170  FBW  flight  control 
system,  normal  mode  consists  of  a 
simple  analog  control  signal  augmented 
by  limited  authority  digitally  computed 
signals.  Direct  mode  consists  of  only  the 
analog  signal.  The  FAA  believes  that  the 
existing  14  CFR  25.1309(b)  provides  a 
suitable  requirement  for  assessing  the 
effect  and  frequency  of  FBW  flight 
control  system  mode  changes  or  lost 
functionality  for  the  ERJ-170  series,  and 
thus  the  specific  requirement  included 
with  the  Boeing  777  series  special 
conditions  was  not  included  in  these 
proposed  special  conditions. 

In  addition  to  the  specific  difference 
noted  above,  a  number  of  smaller 
changes  were  made  to  the  Boeing  777 
series  special  condition  to  create  these 
proposed  special  conditions.  These 
additional  changes  were  made  to 
improve  readability  and  to  define  with 
greater  precision  the  intended  scope  of 
some  of  the  paragraphs  through  use  of 
consistent  and  defined  terminology. 


E-^^rJ^-ol    D^nicto.- /  V/^^l      KH      Mm      IQH/TiiPedj 


Drtfiher  14    200.'? /Rules  and  Reeulations 


Federal  Register /Vol.  68,  No.  198 /Tuesday,  October  14,  2003 /Rules  and  Regulations 


59101 


Discussion  of  Comments 

Notice  of  proposed  special  conditions 
No.  25-03-05-SC  for  the  Embraer 
Model  ERJ— 170  series  airplane  was 
published  in  the  Federal  Register  on 
June  16.  2003  (68  FR  35612).  No 
comments  were  received,  and  these 
special  conditions  are  adopted  as 
proposed. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Embraer 
Model  ERJ-170  series  airplanes.  Should 
Embraer  apply  later  for  a  change  to  the 
type  certificate  to  include  another 
model  incorporating  the  same  novel  or 
unusual  design  featiires,  these  special 
conditions  would  apply  to  that  model  as 
well  under  the  provisions  of  §  21.101. 

Under  standard  practice,  the  effective 
date  of  final  special  conditions  would 
be  30  days  after  the  date  of  pubUcation 
in  the  Federal  Register;  however,  as  the 
certification  date  for  the  Embraer  Model 
ERJ-170  series  airplane  is  imminent,  the 
FAA  finds  that  good  cause  exists  to 
make  these  special  conditions  effective 
upon  issuance. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  the 
Embraer  Model  ERJ-170  series 
airplanes.  It  is  not  a  rule  of  general 
applicability,  and  it  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

■  The  authority  citation  for  these  special 
conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 
44702,  44704. 

The  Special  Conditions 

■  Accordingly,  the  Federal  Aviation 
Administration  (FAA)  issues  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  Embraer 
Model  ERJ-170  series  airplanes. 

Electronic  Flight  Controls  (Command 
Signal  Integrity) 

In  addition  to  compliance  with 
§§  25.671  and  25.672,  the  following 
requirements  must  be  met: 

(a)  It  must  be  shown  that  either  the 
FBW  flight  control  system  signals 
cannot  be  altered  unintentionally  or  that 
altered  signal  characteristics  would 
meet  the  following  criteria: 

(1)  Stable  gain  and  phase  margins  are 
maintained  for  all  control  siuface  closed 
loop  systems.  Pilot  control  inputs  (pilot 


in  the  loop)  are  excluded  from  this 
requirement. 

(2)  Sufficient  pitch,  roll,  and  yaw 
control  power  is  available  to  provide 
control  for  continued  safe  fiight  and 
landing,  considering  all  the  FBW  flight 
control  system  signal  malfunctions  that 
are  not  extremely  improbable. 

(3)  The  effect  of  spiuious  signals  on 
the  systems  which  are  included  in  the 
control  surface  loop  must  not  result  in 
imacceptable  transients  or  degradation 
of  the  airplane's  performance. 
Specifically,  signals  that  would  cause  a 
significant  uncommanded  motion  of  a 
control  surface  actuator  must  be  readily 
detected  and  deactivated,  or  the  surface 
motion  must  be  arrested  by  other  means 
in  a  satisfactory  manner.  Small 
amplitude  residual  system  oscillations 
may  be  acceptable. 

(b)  It  must  be  demonstrated  that  the 
output  from  the  control  surface  closed 
loop  system  does  not  result  in 
uncommanded,  sustained  oscillations  of 
flight  control  surfaces.  The  effects  of 
minor  instabilities  may  be  acceptable, 
provided  that  they  are  thoroughly 
investigated,  documented,  and 
understood. 

Issued  in  Renton,  Washington,  on  October 
6,  2003. 

All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-25949  Filed  10-10-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-67-AD;  Amendment 
39-13334;  AD  2003-20-16] 

RiN2120-AA64 

Airworthiness  Directives;  Boeing 
IModei  747SP,  747SR,  747-100,  747- 
200,  and  747-300  Series  Airplanes; 
Equipped  With  Pratt  &  Whitney  Model 
JT9D-3,  -7,  and  -7Q  Series  Engines 
and  Model  JT9D-7R4G2  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model 
747SP,  747SR,  747-100,  747-200,  and 
747-300  series  airplanes,  that  currently 
requires  repetitive  operational  tests  of 
the  reversible  gearbox  pneumatic  drive 
unit  (PDU)  or  the  reversing  air  motor 
PDU  to  ensure  that  the  unit  can  restrain 


th'  thrust  reverser  sleeve,  and 
correction  of  any  discrepancy  found. 
This  amendment  requires  installation  of 
a  terminating  modification,  repetitive 
functional  tests  of  that  installation  to 
detect  discrepancies,  and  repair  if 
necessary.  This  amendment  also 
removes  airplanes  from  the  applicability 
and  adds  certain  new  requirements.  The 
actions  specified  by  this  AD  are 
intended  to  ensure  the  integrity  of  the 
fail-safe  features  of  the  thrust  reverser 
system  by  preventing  possible  failure 
modes  in  the  thrust  reverser  control 
system  that  can  result  in  inadvertent 
deployment  of  a  thrust  reverser  during 
flight.  This  action  is  intended  to  address 
the  identified  unsafe  condition. 
DATES:  Effective  November  18,  2003. 

The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
18,  2003. 

The  incorporation  by  reference  of  a 
certain  publication,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
September  5,  1995  (60  FR  39631,  August 
3,  1995). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtedned 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the    _ 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Kinney,  Aerospace  Engineer,  Propulsion 
Branch,  ANM-140S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  917-6499; 
fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  95-16-02, 
amendment  39-9321  (60  FR  39631, 
August  3,  1995),  which  is  applicable  to 
certain  Boeing  Model  747SP,  747SR, 
747-100,  -200,  and  -300  series 
airplanes,  was  published  as  a 
supplemental  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register-  on  May  1,  2003  (68  FR  23235). 
The  action  proposed  to  continue  to 
require  repetitive  operational  tests  of  the 
reversible  gearbox  pneumatic  drive  unit 
(PDU)  or  the  reversing  air  motor  PDU  to 
ensure  that  the  unit  can  restrain  the 
thrust  reverser  sleeve,  and  correction  of 
any  discrepancy  found.  The  action  also 
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proposed  the  installation  of  a 
terminating  modification,  repetitive 
functional  tests  of  that  installation  to 
detect  discrepancies,  and  repair  if 
nec:essar\-.  Additionally,  the  action  also 
proposed  to  remove  airplanes  from  the 
applicability  and  to  add  certain  new- 
requirements. 

Clarification  of  Applicability 

The  FAA  has  revised  the  applicability 
paragraph  of  this  AD  by  specih'ing  the 
applicable  engine  models  for  the  Pratt  & 
VVhiLnev  Model  JT9D-7  series  engines 
{,f..  -1.  -7A,  -7F,  and  -71).  We  also 
point  out  that  the  Model  1T9D-7Q  series 
engines  is  a  separate  engine  series  and 
is  not  included  in  the  Model  IT9D-7 
series  engines.  To  clarif\'  that  point,  we 
have  added  a  new  Note  1  to  advise  and 
clarify  that  this  AD  does  not  apply  to 
Pratt  &  Whitney  Model  JT9D-7UA 
engines,  as  those  engines  are  not  part  of 
the  Model  IT9D-7  series  engines. 
.Subsequent  notes  in  this  AD  have  been 
renumbered  accordingly. 

Comments 

interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received 

Request  for  Clarification  of  the  "New 
Relevant  Service  Information" 
Paragraph 

(Jne  commenter  states  that  the 
description  of  the  new  relevant  service 
information  fails  to  note  that  changing 
from  three-step  aisle  stand  clutch  packs 
to  two-step,  as  described  in  Boeing 
Service  Bulletin  (SB)  747-78-2152. 
Revision  4.  may  not  be  necessary.  The 
commenter  e.xplains  that  Revisions  5 
and  6  of  that  SB  provide  for  continued 
use  of  the  three-step  clutch  in  some 
instances.  Therefore,  the  commenter 
requests  that  clarification  to  allow  su(  h 
continued  use  of  the  three-step  clutch 
be  specified  in  the  final  rule. 

The  FAA  acknowledges  that  the 
description  in  the  "New  Relevant 
Service  Information"  paragraph  did  not 
specify  continued  use  of  the  three-step 
clutch  and  agrees  that  clarification  is 
needed.  We  point  out  that  the  intent  of 
the  requirements  in  paragraph  (c)(3)  of 
the  final  rule  is  that  the  system  pass  all 
required  tests.  Although  the  two-step 
configuration  is  typically  necessary  for 
the  microswitch  pack  conversion,  we 
acknowledge  that  provision  for  use  of 
the  three-step  clutch  is  provided  for  in 
Revisions  5  and  6  of  Boeing  SB  747-78- 
2152.  Since  paragraph  (c)(3)  of  the  final 
rule  specifies  compliance  with  either 
Revision  5  or  6  (including  the  provision 
for  use  of  the  three-step  clutch),  it  is 


unnecessary  to  revise  the  final  rule  for 
that  reason. 

Request  To  Revise  Specified  Revision  of 
the  Airplane  Maintenance  Manual 

(AMM) 

One  commenter  advises  that  there  is 
a  later  revision  of  the  Boeing  747  AMM 
than  that  revision  specified  as  the 
source  of  service  information  for  the 
repetitive  test  instructions  in  paragraph 
(d)  of  the  supplemental  NPRM. 

The  FAA  acknowledges  that  a  later 
revision  of  the  AMM  has  been  issued 
and  infers  that  the  commenter  is 
requesting  that  we  revise  the 
supplemental  NPRM  to  specify  the 
newer  revision  of  the  AMM.  Revising 
the  .\D  is  unnecessary  because,  as  long 
as  the  referenced  section  is  unchanged 
in  later  versions  of  the  AMM.  those  later 
versitins  may  be  used  to  comply  with 
this  .\D  On  the  other  hand,  since  the 
.■\MM  is  not  a  document  that  is 
approved  by  the  FAA.  it  is  possible  that 
a  specific  revision  level  may  be  revised 
in  such  a  wav  as  to  affect  the 
accomplishment  of  the  AD.  Therefore, 
when  a  specific;  revision  level  is 
referenced  in  an  AD.  that  spec:ific 
revision  has  been  "approved"  for  the 
purposes  of  the  AD.  I  'nder  the 
provisions  of  piuagraph  (g)(1)  of  the 
final  rule,  we  may  approve  requests  for 
using  a  later  revision  of  the  AMM  that 
changes  the  referenced  section  if  data 
are  submitted  to  substantiate  that  such 
use  would  provide  an  acceptable  level 
of  safety.  No  change  is  necessary  to  this 
AD  in  that  regard 

Request  To  Extend  Compliance  Time 
for  Dispatch  Limitations 

One  commenter  notes  that  some 
airplanes  could  be  modified  before  the 
effec:tive  date  of  the  r<Q  and  could  then 
revert  to  operating  with  unmodified 
thrust  reversers  installed,  which  would 
be  c:ontrary  to  the  requirements  of 
paragraph  (c)(3)  of  the  supplemental 
NPRM.  Therefore,  the  commenter 
requests  that,  instead  of  the  compliance 
time  specified  in  paragraph  (e)  of  the 
supplemental  NPRM  of  "within  10  days 
after  deactivation  of  the  thrust  reverser." 
the  complianc;e  time  read,  "within  90 
days  after  the  effective  date  of  the  AD." 
The  commenter  explains  that  such  an 
extension  of  the  compliance  time  would 
prevent  possible  non-compliance  with 
the  AD.  Further,  the  commenter  states 
that  there  is  no  more  risk  of  the 
unmodified  reverser  deploying  on  a 
modified  airplane  than  on  an 
unmodified  airplane. 

The  FAA  doc;s  not  agree  that  the 
compliance  time  for  paragraph  (e)  of 
this  AD  should  be  revised.  If  an  airplane 
has  one  or  more  unmodified  thrust 


reverser(s)  installed  prior  to  the  effective 
date  of  the  AD,  it  has  not  yet  complied 
with  the  requirements  of  paragraph 
(c)(3)  of  the  AD.  The  compliance  time 
for  the  modification  required  by 
paragraph  (c)(3)  of  the  AD  is  within  48 
months  after  the  effective  date  of  the 
AD.  The  qualifying  provisions  of 
paragraph  (e)  of  the  AD  specifically 
apply  to  airplanes  "after  incorporation 
of  the  modification  required  by 
paragraph  (c)(3)  of  the  AD."  We 
consider  the  48-month  compliance  time 
for  the  modification  required  by 
paragraph  (c)(3)  of  the  AD,  plus  the  10- 
day  dispatch  limitation  of  the  Master 
Minimum  Equipment  List,  to  be 
adequate  time  to  complete  the 
requirements  of  paragraph  (e)  of  the  AD. 
It  is  unnecessary  to  revise  the  AD  for 
that  reason. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Changes  to  14  CFR  Part  39/Effect  on  the 
AD 

On  lulv  10.  2002.  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997.  July  22.  2002).  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  However,  for 
clarity  and  consistency  in  this  final  rule, 
we  have  retained  the  language  of  the 
supplemental  NPRM  regarding  that 
material. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  455 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
218  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 
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The  operational  tests  that  are 
currently  required  by  AD  95-16-02,  and 
retained  in  this  AD,  take  approximately 
16  work  hom^  (4  per  engine)  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $65  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  is  estimated 
to  be  $1,040  per  airplane,  per  test  cycle. 

It  will  take  approximately  544  work 
hours  per  airplane,  to  accomplish  the 
wiring  modifications,  at  an  average 
labor  rate  of  $65  per  work  hour. 
Required  parts  will  cost  approximately 
$21,600  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  wiring 
modifications  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$12,417,280,  or  $56,960  per  airplane. 

It  will  take  approximately  104  work 
hours  (26  per  engine)  per  airplane  to 
accomplish  the  removal  of  the  thrust 
reverser  sequencing  mechanism  and 
installation  of  a  solenoid-operated 
shutoff  valve,  at  an  average  labor  rate  of 
$65  per  work  hour.  The  cost  of  required 
parts  is  minimal.  Based  on  these  figures, 
the  cost  impact  of  the  removal  and 
installation  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $1,473,680, 
or  $6,760  per  airplane. 

It  will  take  approximately  568  work 
hours  per  airplane  to  accomplish  the 
sync  lock  hardware  installation,  at  an 
average  labor  rate  of  $65  per  work  hour. 
Required  parts  will  cost  approximately 
$166,000  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
installation  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $44,236,560, 
or  $202,920  per  airplane. 

It  will  take  approximately  8  work 
hours  (2  per  engine)  per  airplane  to 
accomplish  the  functional  test,  at  an 
average  labor  rate  of  $65  per  work  hom'. 
Based  on  these  figiu-es,  the  cost  impact 
of  the  functional  test  required  by  this 
AD  on  U.S.  operators  is  estimated  to  be 
$113,360,  or  $520  per  airplane,  per  test 
cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  amendment  39-9321  (60  FR 
39631,  August  3,  1995),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-13334,  to  read  as 
follows: 

2003-20-16    Boeing:  Amendment  39-13334. 
Docket  99-NM-67-AD.  Supersedes  AD 
95-16-02,  amendment  39-9321. 

Applicability:  Model  747SP,  747SR,  747- 
100,  747-200,  and  747-300  series  airplanes; 
equipped  with  Pratt  &  Whitney  Model  JT9D- 
3,  -7  (/.e.,  -7,  -7A,  -7F,  and  -7J),  and  -7Q 
series  engines  and  Model  JT9D-7R4G2 
engines;  certificated  in  any  category. 

Note  1:  This  AD  does  not  apply  to  Boeing 
Model  747-200  series  airplanes  that  are 
equipped  with  Pratt  &  Whitney  )T9D-70A 
engines,  as  that  engine  is  not  part  of  the 
Model  JT9D-7  series  engines. 


Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  if  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  integrity  of  the  fail-safe 
features  of  the  thrust  reverser  system  by 
preventing  possible  failure  modes  in  the 
thrust  reverser  control  system  that  can  result 
in  inadvertent  deployment  of  a  thrust 
reverser  during  flight,  accomplish  the 
following: 

Restatement  of  Requirements  of  AD 
95-16-02  _^ 

Operational  Test 

(a)  Within  90  days  after  September  5.  1995 
(the  effective  date  of  AD  95-16-02.    . 
amendment  39-9321),  perform  an 
operational  test  of  the  reversible  gearbox 
pneumatic  drive  unit  (PDU)  or  the  reversing 
air  motor  PDU  to  ensure  that  the  unit  can 
restrain  the  thrust  reverser  sleeve,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-78A2131,  dated  September  15. 
1994.  Repeat  the  test  thereafter  at  intervals 
not  to  exceed  2,000  flight  hours  until 
accomplishment  of  paragraph  (c)  of  this  AD. 

Note  3:  Paragraph  (a)  of  this  AD  merely 
restates  the  requirements  of  paragraph  (a)  of 
AD  95-16-02.  The  intent  of  including  this 
paragraph  is  to  ensure  that  the  currently 
required  repetitive  tests  continue  to  be  done 
until  the  terminating  modifications  specified 
in  paragraph  (c)  of  this  AD  are  installed. 

Corrective  Action 

(b)  If  any  of  the  tests  required  by  paragraph 
(a)  of  this  AD  cannot  be  successfully 
performed,  or  if  any  discrepancy  is  found 
during  those  tests,  accompHsh  either 
paragraph  (b)(1)  or  (b)(2)  of  this  AD. 

(1)  Prior  to  further  flight,  correct  any 
discrepancy  found,  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-78A2131, 
dated  September  15,  1994.  Or 

(2)  The  airplane  may  be  operated  in 
accordance  with  the  provisions  and 
limitations  specified  in  an  operator's  FAA- 
approved  Minimum  Equipment  List  (MEL), 
provided  that  no  more  than  one  thrust 
reverser  on  the  airplane  is  inoperative. 

New  Requirements  of  This  AD 

Modifications 

(c)  Within  48  months  after  the  effective 
date  of  this  AD,  accomplish  the  requirements 
of  paragraphs  (c)(1),  (c)(2),  and  (c)(3)  of  this 
AD.  Accomplishment  of  the  actions  required 
by  this  paragraph  constitutes  terminating 
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action  for  the  repetitive  tests  required  by 
paragraph  (a)  of  this  .\D 

(1)  Install  provisional  wiring  for  the 
additional  locking  system  on  the  thrust 
reversers.  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  747-78-2134.  Revision  .3, 
dated  March  19.  1998. 

121  Remove  the  thrust  reverser  sequencing 
mechanism  and  install  a  solenoid-operated 
shutoff  valve  in  accordance  with  Boeing 
Service  Bulletin  747-78-2052.  Revision  .5. 
dated  February  22.  1996 

(3)  Install  an  additional  locking  system  on 
each  thrust  reverser  in  accordance  with  the 
.\ccomplishment  Instructions  of  Boeing 
Service  Bulletin  747-78-2152.  Revision  5. 
dated  lune  14.  2001;  or  Revision  6,  dated 
October  24.  2002 

Repetitivr  Tests 

(d)  Within  3.000  flight  hours  after 
accomplishment  of  paragraph  (c)  of  this  AD: 
Perform  a  functional  test  to  detect 
discrepancies  of  the  additional  locking 
system  on  each  thrust  reverser  in  accordance 
with  the  procedures  described  in  the  Boeing 
747  Airplane  Maintenance  Manual  (AMM). 
Section  78-34-1 1 .  dated  October  25,  1997. 
Prior  to  further  flight,  correct  any 
discrepancv  detected  and  repeal  the 
functional  test  of  that  repair  in  accordance 
with  the  procedures  described  in  the  .AMM 
Repeat  the  functional  tests  thereafter  at 
intervals  not  to  exceed  3.000  flight  hours. 

Dispatch  Limitations 

(e)  If.  after  incorporation  of  the 
modification  required  by  paragraph  (c)(3)  of 
this  .\D  on  any  airplane,  it  bec:omes 
necessary  to  install  a  thrust  reverser  assembly 
that  does  not  have  the  additional  locking 
system  installed,  dispatch  of  the  airplane  is 
allowed  in  accordance  with  the  provisions 
and  limitations  specified  in  the  operator's 
F,\.A-approved  Master  Minimum  Equipment 
List,  provided  that  the  thrust  reverser 
assembly  that  does  not  have  the  additional 
locking  system  installed  is  deactivated  in 
accordance  with  Item  78-1.  Section  2.  of 
Boeing  Document  D6-33391.    Boeing  747- 
10O/-20O/-3O0/SP  Dispatch  Deviations 
Procedures  Guide,  "  Revision  25.  dated  July 
26,  2002.  No  more  than  one  thrust  reverser 
on  any  airplane  may  be  deactivated  under  the 
provisions  of  this  paragraph.  Within  10  days 
after  deactivation  of  the  tfirust  reverser. 
install  a  thrust  reverser  assembly  that  has  the 
additional  locking  system  installed  and 
reactivate  the  thrust  reverser 

(f)  If,  prior  to  incorporation  of  the 
modification  required  by  paragraph  (c)|31  of 
this  AD  on  any  airplame.  it  becomes 
necessary  to  install  a  thrust  reverser  assembly 
that  has  the  additional  locking  system 
installed,  dispatch  of  the  airplane  is  allowed 
in  accordance  with  the  provisions  and 
limitations  specified  in  the  operator's  FAA- 
approved  Master  Minimum  Equipment  List, 
provided  that  the  thrust  reverser  assembly 
that  has  the  additional  locking  system 
installed  is  deactivated  in  accordance  with 
Item  78-1,  Section  2,  of  Boeing  Document 
D6-33391,  'Boeing  747-100/-200/-300/SP 
Dispatch  Deviations  Procedures  Guide." 
Revision  25.  dated  July  26,  2002.  No  more 


than  one  thrust  reverser  on  any  airplane  may 

be  deactivated  under  the  provisions  of  this 
paragraph  Within  10  davs  after  deactivation 
of  the  thrust  reverser,  install  a  thrust  reverser 
asseniblv  that  does  not  have  the  additional 
locking  system  installed  and  reactivate  the 
thrust  reverser. 

Alternative  Methods  of  Compliance 

(g)(ll  An  alternative  method  of  c:omplianre 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  ol  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Ain  raft  Certification  Office  |AC(3).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  mav  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

(2)  Alternative  tnethcjds  of  compliance, 
approved  previouslv  in  accordance  with 
paragraphs  (al  and  (b|  of  \D  95-16-02, 
amendment  39-9321,  are  approved  as 
alternative  methods  of  compliance  with  the 
corresponding  paragraphs  m  this  AD. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  ,\D.  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(h)  Special  flight  permits  mav  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  .Aviation  Regulations  |14  GFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(i)  Unless  otherwise  specified  in  this  AD. 
the  actions  shall  be  done  in  accrordance  with 
Boeing  Service  Bulletin  747-78-2134, 
Revision  3,  dated  March  19,  1998;  Boeing 
Service  Bulletin  747-78-2052.  Revision  5. 
dated  February  22.  1996.  Boeing  Service 
Bulletin  747-78-2152.  Revision  5,  dated  June 
14.  2001.  Boeing  Service  Bulletin  747-78- 
2152.  Revision  6,  dated  October  24.  2002; 
and  Boeing  .Mert  Service  Bulletin  747- 
78.A2131.  dated  September  15.  1994;  as 
applic:able 

1 1 1  This  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-78-2134. 
Revision  3,  dated  March  19.  1998;  Boeing 
Service  Bulletin  747-78-2052.  Revision  5, 
dated  Februarv  22,  1996;  Boeing  Service 
Bulletin  747-78-2152,  Revision  5,  dated  June 
14.  2001.  and  Boeing  Service  Bulletin  747- 
78-2152.  Revision  6.  dated  October  24,  2002; 
IS  approved  bv  the  Direi:tor  of  the  Federal 
Register  in  accordance  with  5  U.S.G.  552(a] 
and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747-78A2131. 
dated  September  15.  1994,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  September  5,  1995  (60  FR 
39631,  August  3,  1995). 

(3)  Copies  may  be  obtained  from  Boeing 
Commercial  .Airplane  CJroup.  P.O.  Box  3707. 
Seattle,  Washington  98124-2207  Copies  may 
be  inspected  at  the  FAA.  Fransport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC 


Effective  Date 

(j)  This  amendment  becomes  effective  on 
November  18,  2003. 

Issued  in  Renton.  Washington,  on  October 
3,  2003. 
All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-25700  Filed  10-10-03;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NE-21-AD;  Amendment 
39-13337;  AD  2003-05-1 0R1] 

RIN  2120-AA64 

Airworthiness  Directives;  General 
Electric  Company  CF34-3A1 ,  -3B,  and 
-3B1  Turtxjfan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
that  applies  to  General  Electric 
Company  (GE)  CF34-3A1.  -3B,  and 
-3B1  turbofan  engines  with  scavenge 
screens  part  numbers  (P/Ns) 
4047T95P01  and  5054T86G02  installed 
in  the  B-sump  oil  scavenge  system.  That 
AD  currently  requires  initial  and 
repetitive  visual  inspections  and 
cleaning  of  the  B-sump  scavenge  screens 
until  a  screenless  fitting  is  installed. 
This  amendment  requires  the  same 
initial  and  repetitive  visual  inspections 
and  cleaning  of  the  B-sump  scavenge 
screens  until  a  screenless  fitting  is 
installed.  This  amendment  also  corrects 
a  typographical  error,  and  introduces  a 
less  restrictive  terminating  action 
schedule.  This  amendment  is  prompted 
by  the  need  to  correct  a  typographical 
error  and  by  the  need  to  introduce  a  less 
restrictive  terminating  action  schedule. 
We  are  issuing  this  AD  to  prevent  B- 
sump  scavenge  screen  blockage  due  to 
coking  which  could  result  in  ignition  of 
B-sump  oil  in  the  secondary  air  system, 
fan  drive  shaft  separation,  and 
uncontained  engine  failure. 
DATES:  Effective  November  18,  2003. 
The  incorporation  by  reference  of 
certain  publications,  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
April  2,  2003  (68  FR  12806;  March  18, 
2003). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  GE  Aircraft  Engines,  1000  Western 


59106 


Federal  Register/ Vol.  68.  No.  198 /Tuesday,  October  14,  2003 /Rules  and  Regulations 


Federal  Register/ Vol.  68,  No.  198 /Tuesday,  October  14,  2003 /Rules  and  Regulations  59105 


Avenue,  Lynn,  MA  01910;  Attention: 
CF34  Product  Support  Engineering, 
Mail  Zone:  34017;  telephone  (781)  594- 
6323;  fax  (781)  594-0600.  This 
information  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Coimsel, 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Caufield,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Biu-lington,  MA 
01803-5299;  telephone  (781)  238-7146; 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  revising  AD  2003-05-10, 
Amendment  39-13086  (68  FR  12806, 
March  18,  2003),  which  applies  to  GE 
CF34-3A1,  -3B,  and-3Bl  turbofan 
engines  with  scavenge  screens  P/Ns 
4047T95P01  and  5054T86G02  installed 
in  the  B-sump  o51  scavenge  system  was 
published  in  the  Federal  Register  on 
July  8,  2003  (68  FR  40573).  That  action 
proposed  to  require  the  same  initial  and 
repetitive  visual  inspections  and 
cleaning  of  the  B-siunp  scavenge  screens 
until  a  screenless  fitting  is  installed  as 
in  AD  2003-05-10.  That  action  also 
proposed  to  correct  a  typographical 
error,  and  introduces  a  less  restrictive 
terminating  action  schedule  in 
accordance  with  GE  Alert  Service 
Bulletin  (ASB)  CF34-AL  S/B  7^A0014, 
Revision  3,  dated  January  31,  2003;  ASB 
CF34-BJ  S/B  79-A0015,  Revision  3, 
dated  January  31,  2003;  GE  ASB  CF34- 
AL  S/B  79-A0016  and  ASB  CF34-BJ  S/ 
B  79-A0017,  both  dated  June  17,  2002. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 


public  interest  require  the  adoption  of 
the  rule  as  proposed. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  Amendment  39-13086  (68  FR 


12806,  March  18,  2003)  and  by  adding  a 
new  airworthiness  directive. 
Amendment  39-13337,  to  read  as 
follows: 

2003-05-lORl     General  Electric  Company: 

Amendment  39-13337.  Docket  No. 
2001-NE-21-AD.  Revises  AD  2003-05- 
10,  Amendment  39-13086. 

Applicability 

This  airworthiness  directive  (AD)  applies 
to  General  Electric  Company  (GE)  CF34-3A1, 
-3B.  and  -3Bl  turbofan  engines  with 
scavenge  screens  part  numbers  (P/Ns) 
4047T95P01  and  5054T86G02  installed  in 
the  B-sump  oil  scavenge  system.  These 
engines  are  installed  on,  but  not  limited  to.  . 
Bombardier  Inc.  (Canadair)  Model  CL-600- 
2A12,  CI^-600-2Bl6,  and  CL-600-2B19 
airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheOier  it  has  been 
modified,  altered,  or  repaired  in  the  eu^a 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  B-sump  scavenge  screen 
blockage  due  to  coking,  which  could  result 
in  ignition  of  B-sump  oil  in  the  secondary  air 
system,  fan  drive  shaft  separation,  and 
uncontained  engine  failure,  do  the  following: 

Initial  Inspection  and  Cleaning  of  B-Sump 
Screens 

(a)  Perform  an  initial  visual  inspection  and 
cleaning  of  scavenge  screens,  P/Ns 
4047T95P01  and  5054T86G02,  installed  in 
the  B-sump  oil  scavenge  system,  in 
accordance  with  Paragraphs  3A  through  3B 
of  the  Accomplishment  Instructions  of  GE 
Aircraft  Engines  (GE)  Alert  Service  Bulletin 
(ASB)  CF34-AL  S/B  79-A0014.  Revision  3, 
dated  January  31,  2003;  or  ASB  CF34-BJ 
S/B  79-A0015,  Revision  3,  dated  Januar\'  31, 
2003;  and  the  foUovdng  table: 


Initial  Inspection  and  Cleaning  Schedule 


Engine  hours  time-slnce-new  (TSN)  or  time-since-last-shop-visit  (TSLSV) 


Inspect  and  clean 


(1)  Fewer  ttian  4,000  hours  TSN  or  fewer  than  4,000  hours  TSLSV  if  it  can  t)e 
confirmed  that  both  the  B-sump  scavenge  screens  were  cleaned  and  the  B- 
sump  and  comtHistor  frame  (strut  tubes)  were  removed  from  the  engine  and 
cleaned  at  that  prior  shop  visit. 

(2)  Fewer  than  1 ,000  hours  TSLSV  if  It  can  NOT  be  confirmed  that  both  the  B- 
sump  scavenge  screens  were  cleaned  and  the  B-sump  and  combustor  frame 
(strut  tubes)  were  removed  from  the  engine  and  cleaned  at  that  prior  shop  visit,  i 


Before  4,000  hours  TSN  or  TSLSV. 


Before  1 ,000  hours  TSLSV. 
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Initial  Inspection  and  Cleaning  Schedule — Continued 


Engine  hours  time-since-new  (TSN)  or  time-since-last-shop-visrt  (TSLSV) 


Inspect  and  dean 


(3)  4.000  hours  or  greater  TSN  or  4,000  hours  or  greater  TSLSV  rf  It  can  be  con- 
firrned  that  both  the  B-sump  scavenge  screens  were  cleaned  and  the  B-sump 
and  combc'Stor  frame  (strut  tubes)  were  removed  from  the  engine  and  cleaned 
at  that  pnor  shop  visit,  or  1 ,000  hours  or  greater  TSLSV  if  it  can  NOT  be  con- 
firmed that  both  the  B-sump  and  combustor  frame  (strut  tubes)  were  removed 
from  the  engine  and  cleaned  at  that  poor  shop  visit 


Within  500  hours  time-in-service  (TIS)  after  the  effective  date 
of  this  AD. 


Repetitive  Inspections  and  Cleaning 

(b)  Perform  repetitive  visual  inspections 
and  cleaning  of  scavenge  screens,  P/Ns 
4047T95P01  and  5054T86G02,  installed  in 
the  B-sump  oil  scavenge  system,  in 
accordance  with  Paragraphs  3  A  through  3B 
of  the  Accomplishment  Instructions  of  GE 
ASB  CF34-AL  S/B  79-A0014,  Revision  J, 
dated  January  31,  2003;  and  ASB  CF34-BJ 
S/B  79-A0015,  Revision  3.  dated  January  31, 
2003,  and  the  following: 

(1)  At  interveils  not  to  exceed  200  hours 
time-since-last-inspection  (TSLI).  if  no  coke 
is  found  in  screens  during  initial  or  any  prior 
inspections,  or 

(2)  At  intervals  not  to  exceed  100  hours 
TSLI,  if  coke  is  found  m  screens  during 
initial  or  any  prior  inspections. 

Terminating  Actions 

(c)  Install  new  screenless  fittings  or  fittings 
that  have  been  reworked  to  remove  the 


screens,  in  the  B-sump  oil  scavenge  system, 
in  accordance  with  GE  ASB  CF34-AL  S/B 
79-A0016,  dated  June  17,  2002;  or  ASB 
CF34-BJ  S/B  79-A0017,  dated  June  17,  2002, 
and  the  following  schedule: 

(1)  For  engines  with  more  than  4,000  hours 
TSN,  within  500  hours  TIS  after  the  effective 
date  of  this  AD.  or  within  1.000  hours 
TSLSV,  whichever  occurs  first. 

(2)  For  engines  with  less  than  or  equal  to 
4.000  hours  TSN,  prior  to  4,500  hours  TSN. 

This  constitutes  terminating  action  to  the 
inspections  required  in  paragraph  (b)  of  this 
.\D 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 


FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive. 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  by 
Reference 

(0  The  actions  must  be  done  in  accordance 
with  the  following  General  Electric  Company 
Alert  Service  Bulletins  (ASB): 


Document  No 

Pages 

Revision 

Date 

ASB  CF34-AL  S/B  

All  

3  

January  31 , 

79-A0014 

2003. 

Total  Pages:  10 

ASB  CF34-BJ  S/B  

All „ 

3 

January  31, 

79-A0015 

2003. 

Total  Pages:  9 

ASB  CF34^AL  S/B  

All  

Original  

June  17,  2002. 

79-A0016 

Total  Pages:  12 

ASB  CF34-BJ  S/B  

All  

Original  

June  17,  2002. 

79-A0G17 

Total  Pages:  1 1 

This  incorporation  by  reference  of  General 
Electric  Alert  Service  Bulletin  (ASB)  CF34- 
AL  S/B  79-A0014,  Revision  3.  dated  January 
31.  2003;  ASB  CF34-BI  S/B  79-A0015. 
Revision  3,  dated  January  31.  2003;  GE  .A.SB 
CF34-AL  S/B  79-A0016  and  .^SB  CF34-BI 
S/B  79-A0017.  both  dated  June  17.  2002.  was 
approved  by  the  Director  of  the  Fed»ral 
Register  on  April  2,  2003.  (68  FR  12086; 
March  18.  2003)  in  accordance  with  5  L'  S C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  GE  Aircraft  Engines.  1000 
Western  Avenue.  Lynn.  MA  01910; 
Attention:  CF34  Product  Support 
Engineering.  Mail  Zone:  34017:  telephone 
(781)  594-6323;  fax  (781)  594-0600.  Copies 
may  be  inspected  at  the  FA.\.  New  England 
Region.  Office  of  the  Regional  Counsel.  12 
New  England  Executive  Park.  Burlington. 
MA;  or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street.  N\V,  suite  700, 
Washington,  DC. 


Effective  Date 

(g)  This  amendment  becomes  effective  on 
November  18.  2003 

Issued  in  Burlington.  Massachusetts,  on 
October  6.  2003. 

Francis  A.  Favara, 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc   03-25864  Filed  10-10-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-58-AD;  Amendment 
39-13335;  AD  2003-^1-01] 

RIN  2120-AA64 

Airworthiness  Directives;  Univair 
Aircraft  Corporation  IModels  Alon  A-2 
and  A2-A;  ERCO  415-C,  415-CD,  415- 
D,  415-E,  and  415-G;  Forney  F-1  and 
F-1  A;  and  IMooney  M10  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  FAA  supersedes 
Airworthiness  Directive  (AD)  94-18-04 
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Rl,  which  currently  applies  to  all 
Univair  Aircraft  Corporation  (Univair) 
Models  Alon  A-2  and  A2-A;  ERCO 
415-C,  415-CD,  415-D,  415-E,  and 
415-G;  Forney  F-1  and  F-lA;  and 
Mooney  MlO  airplanes.  AD  94-18-04 
Rl  requires  installing  inspection 
openings  in  the  outer  wing  panels, 
inspecting  (one-time)  the  wing  outer 
panel  structiual  components  for 
corrosion,  and  repairing  any  corroded 
wing  outer  panel  structural  component. 
Several  reports  of  corrosion  in  the  outer 
wing  panels  of  the  affected  airplanes 
prompted  that  AD.  This  AD  is  the  result 
of  additional  reports  of  corrosion  on 
airplanes  in  compliance  with  AD  94— 
18-04  Rl.  This  AD  makes  the  inspection 
required  in  AD  94-18-04  Rl  repetitive. 
We  are  issuing  this  AD  to  prevent  vring 
damage  caused  by  a  corroded  wing 
outer  panel  structural  component, 
which,  if  not  detected  and  corrected, 
could  progress  to  the  point  of  structural 
failure. 

DATES:  This  AD  becomes  effective  on 
December  1,  2003. 

The  Director  of  the  Federal  Register 
previously  approved  the  incorporation 
by  reference  of  Univair  Aircraft 
Corporation  Service  Bulletin  No.  29, 
Revision  B,  dated  January  2,  1995,  as  of 
March  24,  1995  (60  FR  13626,  March  14, 
1995). 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  Univair  Aircraft  Corporation 
Mandator^'  Service  Bulletin  No.  29, 
Revision  C.  dated  July  8, 1999,  as  of 
December  1,  2003. 
ADDRESSES:  You  may  get  the  service 
information  identified  in  this  AD  from 
Univair  Aircraft  Corporation,  2500 
Himalaya  Road,  Aurora,  Colorado 
80011,  telephone:  (303)  375-8882; 
facsimile:  (303)  375-8888. 

You  may  view  the  AD  docket  at  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2002-CE-58-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  Office 
hours  are  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Caldwell,  Aerospace  Engineer, 
FAA,  Denver  Aircraft  Certification 
Office,  26805  East  68th  Avenue,  Room 
214,  Denver,  Colorado  80249-6361; 
telephone:  (303)  342-1086;  facsimile: 
(303) 342-1088. 
SUPPLEMENTARY  INFORMATION: 


Discussion 

Has  FAA  taken  any  action  to  this 
point?  Maintenance  inspection   ' 
procedures  did  not  allow  for  thorough 
inspection  of  the  wing  structure  on 
Univair  Models  Alon  A-2  and  A2-A; 
ERCO  415-C,  415-CD,  415-D,  415-E, 
and  415-G;  Forney  F-1  and  F-IA;  and 
Mooney  MlO  airplanes.  This  caused  us 
to  issue  AD  94-18-04,  Amendment  39- 
9017  (59  FR  43727,  August  25,  1994)  to 
require  installing  inspection  openings  in 
the  outer  wing  panels,  inspecting  (one- 
time) the  wing  outer  panel  structure  for 
corrosion,  and  repairing  any  corrosion 
found. 

After  AD  94-18-04  was  issued, 
Univair  revised  Service  Bulletin  No.  29 
to  the  Revision  B  level.  Univair  Service 
Bulletin  No.  29,  Revision  B,  dated 
January  2,  1995,  changed  the  dimension 
of  one  of  the  openings  to  position  it 
symmetrically  between  two  ribs;  and 
clarified  the  dimensioning  system 
utilized  in  placement  of  the  inspection 
openings.  Univair  SB  No.  29,  Revision 
B,  also  presen'ed  further  discussion  of 
the  service  difficulties  encountered  on 
the  referenced  subject  and  clarified  the 
intent  of  the  preliminary  inspection 
procedure  that  may  be  accomplished 
prior  to  the  installation  of  the  inspection 
openings. 

This  caused  us  to  issue  AD  94-18-04 
Rl,  Amendment  39-9173  (60  FR  62321, 
March  14,  1995). 

What  has  happened  since  AD  94-16- 
04  Rl  to  initiate  this  action?  The  FAA 
has  received  additional  reports  of 
corrosion  damage  in  the  wing  outer 
panel  structural  components  continuing 
to  go  undetected.  Univair  has  revised 
Service  Bulletin  No.  29  to  the  Revision 
C  level,  dated  July  8,  1999.  This  revision 
changes  the  one-time  inspection  of  the 
wing  outer  panel  structural  components 
for  corrosion  to  a  repetitive  inspection. 

What  is  the  potential  impact  if  FAA 
took  no  action?  This  condition,  if  not 
detected  and  corrected,  could  cause 
damage  to  the  wing  outer  panel 
structural  component.  Suc^  damage 
could  result  in  structural  failure. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  all  Univair 
Models  Alon  A-2  and  A2-A;  ERCO 
415-C,  415-CD,  415-D.  415-E.  and 
415-G;  Forney  F-1  and  F-1  A,  and 


Mooney  MlO.  This  proposal  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  May  30.  2003  (68  FR  32437).  The 
NPRM  proposed  to  supersede  AD  94- 
18-04  Rl  with  a  new  AD  that  would 
retain  the  actions  required  in  AD  94- 
18-04  Rl  and  make  the  one-time 
inspection  of  the  wing  outer  panel 
structural  components  for  corrosion  a 
repetitive  inspection. 

Comments 

Was  the  public  invited  to  comment? 
We  provided  the  public  the  opportunity' 
to  participate  in  the  development  of  this 
AD.  We  received  no  comments  on  the 
proposal  or  on  the  determination  of  the 
cost  to  the  public. 

Conclusion 

What  is  FAA  s  final  determination  on 
this  issue?  We  have  carefully  reviewed 
the  available  data  and  determined  that 
air  safety  and  the  public  interest  require 
adopting  the  AD  as  proposed  except  for 
minor  editorial  corrections.  We  have 
determined  that  these  minor 
corrections: 

— Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

condition;  and 
— Do  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed  in  the  NPRM. 

Changes  to  14  CFR  Part  39— Effect  on 
the  AD 

How  does  the  revision  to  14  CFR  part 
39  affect  this  AD?  On  July  10,  2002.  the 
FAA  published  a  new  version  of  14  CFR 
part  39  (67  FR  47997,  July  22,  2002), 
which  governs  the  FAA's  AD  system. 
This  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  This  material  previously 
was  included  in  each  individual  AD. 
Since  this  material  is  included  in  14 
CFR  part  39,  we  will  not  include  it  in 
future  AD  actions. 

Costs  of  Compliance 

How  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
2,600  airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected 
airplanes?  We  estimate  the  following 
costs  to  accomplish  the  installation  of 
the  inspection  openings: 


Labor  cost 


Parts  cost 


Total 
cost  per 
airplane 


6  workhours  x  $60  per  hour  =  $360 


$67 


$427 
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We  estimate  the  following  costs  ti 
accomplish  the  inspection: 


Labor  cost 

Parts  cost 

Total  cost       1             Total  cost  on 
per  airplane     |            U.S.  operators 

?  wwnr1<ho4jr<;  x  $60  r)**r  hour  —  S120 

Not  aooilcable      

$120             $120  X  2,600  =  $312,000 

_ 

The  FAA  has  no  method  of 
determining  the  number  of  repetitut' 
inspet;tions  each  owner/operator  v%-ill 
incur  over  the  life  of  each  of  the  affected 
airplanes  so  the  (.ost  impact  is  based  on 
the  initial  inspection 

The  FAA  has  no  method  nf 
determinino  the  number  of  repairs  or 
replacements  each  owner  ojierator  will 
incur  o\'er  the  life  ot  eac  h  of  the  afft'i  ted 
airplanes  based  on  the  results  ot  the 
inspections.  We  ha\'e  no  way  of 
determining  the  number  of  airplanes 
that  mav  need  such  repair  The  extent 
of  damage  ma\'  \ar\  on  t'ac;h  airplane. 

Compliance  Time  of  This  .\D 

What  ;s  thr  i  oinpiuint  f  timt'  ?■/  f/);^ 
AD^  The  c:omplidn(  e  timi'  ot  thi->  .\I0  i> 
"within  the  ne.xt  12  calendar  months 
after  thf  effective  date  ot  this  AD 

Whv  />  thf  (  ninpliance  time  presented 
in  calendar  time  instead  of  hours  time- 
in-ser\'u'e  /T/S   'The  unsafe  condition 
specified  bv  this  A[3  is  caused  by 
corrosion  C^orroMon  can  occur 
regardless  of  whether  the  airplane  is  m 
operation  fir  is  in  storage.  Therefore,  to 
assure  that  the  unsafe  condition 
specified  in  this  AD  does  not  go 
undetected  for  a  long  period  of  time,  the 
compliance  is  presented  in  calendar 
time  instead  ot  hiiufs  TKS. 

Regulator\  Findings 

IV';7/  f/jis'  AD  inipurt  vnhnus  entities'' 
We  have  determined  that  this  AD  will 
not  have  federalism  implications  undtT 
Executive  Order  1  n.iJ   This  .\n  will 
not  have  a  substantial  dire(  t  fttct  t  on 
the  States,  on  the  relationship  between 
the  national  go\ernnient  and  the  .States, 
or  on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  governmi-nt. 

\Vd!  this  AD  involve  n  siiiiiitiiimt  rule 
I  ir  regu/i J^)^■  ui  tion  '  F(  )r  the  reasons 
discussed  above.  1  certifv  that  tfiis  AD; 

1    Is  not  a  "significant  regulatorv 
ai  tion"  under  E.xecuitive  Order  12HBb: 

1  Is  not  a  signifi(  lint  rule"  under  the 
DOT  Kegulalor\  F'olicies  and  Procedures 
(44  FR  1  10)4,  February  2B,  1979):  and 

3.  Will  not  have  a  significant 
econoniK   impact,  (jositivc  or  negative, 
on  a  substantial  number  of  small  entities 
under  tht'  (  riteria  of  the  Regulatorv 
Fle\ibilit\  .\(  I 

We  prepared  a  sunim<ir\'  ot  the  costs 
to  (  oiiifiU  with  this  AD  and  placed  it  in 
thi'  AI)  Do(  ket  You  nia\  get  a  copy  of 
this  suriimarv  b\'  sending  a  recjuest  to  us 
it  the  address  listed  under  ADDRESSES. 
l:ii  iud"  .\I)  Docket  No.  2(i02-(;K-5H- 
.\11     111  \  our  re()uest 

List  of  Subie(  ts  in  14  CFR  Part  39 

.\ir  trans[)iirlatioii.  Aire  ratt.  Aviation 
sati't\ ,  liK  orpoi.itinn  l)\  rfterence, 
.S,)fet\ 

.\doption  (if  the  Amendment 

■  Accor(iiii^l\ ,  uiitier  the  authoritv 
(|i'lf>;.itt'(l  to  nil'  i)\  till'  .Administrator, 
the  I'eiji'i.il  .\\  1  ition  .Xilininistration 
amends  part   (M  n|  tlu'  Federal  Aviation 
Regulations  ;  14  CFR  part   ('))  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1    The  autlinrit\  citation  for  prirt  39 
I  iiiitiiiiies  to  lead  as  follows: 


.\uth()ritv;  4')  T  S  C    l(l(. 


401  1  i    44"l)l 


§39.13     [Amended] 

■  1   F.\.\  amends «;  i')  13  bv  removing 
.\irworthiness  Direi  ti\e  (AD)  ')4-]H-()4 


Rl.  Amendment  39-9173  (60  FR  62321, 
March  14.  1995).  and  by  adding  a  new 
.\D  to  read  as  follows: 

2003-21-01     Univair  Aircraft  Corporation: 

Amendment  ::i9-13335;  Docket  No. 
20()2-(:E-.i8-AD;  Supersedes  AD  94-18- 
04  Rl.  Amendment  39-9173. 

When  Does  This  .\D  Become  ElTective? 

(a)  This  .AD  becomes  effective  on  December 
1,  20():i. 

What  Other  ADs  Are  Affected  by  This 
.\ction? 

lb)  This  AD  supersedes  AD  94-18-04  Rl. 

.Aineniiment  ,l't-m73. 

What  Airplanes  Are  Affected  by  This  AD? 

I(  I  This  .AD  atfe(  ts  the  following  airplane 
models  rind  seriril  numbers  that  are 
certificated  in  any  category: 


Models 


Serial 
Nos. 


Actions 


Compliance 


Alon  A-2  and  A2-A  All 

ERCO     415-C.     415-CD.     415-D.  All 
415-E.  and  415-G. 

Forney  F-1  and  F-1A  All. 

Mooney  M10  All. 

What  Is  the  I'nsafe  Condition  Presented  in 
This  AD? 

(d)  This  .\D  IS  the  result  of  additional 
reports  ot  corrosion  on  airplanes  in 
compliance  with  .AD  94-18-04  Rl,  The 
actions  specified  in  this  AD  are  intended  to 
prevent  wing  damage  caused  by  a  corroded 
wing  outer  panel  structural  component, 
wliic  h.  if  not  detected  and  corrected,  could 
[)rogress  to  the  point  ol  structural  failure. 

What  Must  I  Do  To  Address  This  Problem? 

(e)  To  address  this  problem,  vou  must 
accomplish  the  toUowing: 

Procedures 

In  accordance  with  Univair  Service  Bulletin 
No.  29.  Revision  B.  dated  January  2.  1995, 
or  Univair  Service  Bulletin  No.  29,  Revision 
C.  dated  July  8,  1999,  and  Advisory  Cir- 
cular 43-4A.  Corrosion  Control  for  Aircraft. 

In  accordance  with  Univair  Service  Bulletin 
No  2^,  Revision  B,  dated  January  2,  1995. 
or  Univair  Service  Bulletin  No.  29,  Revision 
C,  dated  July  8,  1999,  the  applicable  main- 
tenance manual,  and  Advisory  Circular  43- 
4A.  Corrosion  Control  for  Aircraft. 


(1)  Install  inspection  openings  in  ttie  outer  wing 
panels  and  inspect  ttie  wing  outer  panel  m- 
temal  structural  components  for  corrosion 
and  unrepaired  corrosion  damage 

(2)  If  corrosion  or  corrosion  damage  is  founa 
dunng  ttie  inspection  required  m  paragrapti 
(e)(1)  of  ttiis  AD.  repair  or  replace  compo- 
nents of  the  wing  outer  panel  structure. 


Within  the  next  12  calendar  months  after 
March  24  1996  (the  effective  date  of  AD 
94-1&-04  Fill  unless  already  accom- 
plished 

Repair  or  replace  prior  to  further  flight  after 
the  inspection  required  in  paragraph  (e)(1) 
ot  this  AD, 


>;Qiin 
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Actions 


Compliance 


Procedures 


(3)  Repetitively  inspect  the  wing  outer  panel  in 
temal   structural   components   for   corrosion 
and  unrepaired  corrosion  damage. 


(4)  At  any  time  corrosion  or  conosion  damage 
is  found,  repair  or  replace  components  of  tfie 
wing  outer  panel  structure. 

I 


Initially  inspect  witfiin  the  next  6  calendar 
months  after  Decemt)er  1,  2003  (the  effec- 
tive date  of  this  AD),  unless  the  wing  outer 
panel  internal  structure  has  t>een  inspected 
for  corrosion  within  tfie  previous  6  calendar 
months  immediately  prior  to  Decemt)er  1, 
2003  (the  effective  date  of  this  AD). 

Repetitively  Inspect  thereafter  at  intervals  not 
to  exceed  12  calendar  months  after  the  last 
inspection. 

Repair  or  replace  prior  to  furtfier  flight  after 
the  inspection  in  which  the  corrosion  or  cor- 
rosion damage  is  found.  Ckintinue  with  the 
repetitive  inspection  requirements  of  this 
AD. 


I  In  accordarK:e  with  Univair  Service  Bulletin 

j  No.  29,  Revision  C.  dated  July  8,  1999,  and 

I  Advisory  Circular  43-4A,  Corrosion  Control 

I  for  Aircraft. 


'  In  accordance  with  Univair  Service  Bulletin 
'      No.  29,  Revision  B,  dated  January  2,  1995, 
j      or  Univair  Service  Bulletin  No.  29,  Revision 
C,  dated  July  8,  1999,  and  Advisory  Cir- 
cular 43-4A,  Corrosion  Control  for  Aircraft. 


Note:  The  compliance  times  specified  in 
Univair  Aircraft  Corporation  Service  Bulletin 
No.  29.  Revision  B,  dated  January  2, 1995,  or 
Univair  Service  Bulletin  No.  29,  Revision  C, 
dated  July  8,  1999,  are  different  from  those 
required  by  this  AD.  The  compliance  times 
in  this  AD  take  precedence  over  those  in  the 
service  bulletin. 

What  About  AltematiTe  Methoils  of 
Compliance? 

(f)  You  may  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD  by  following  the  procedures  in  14 
CFR  39.13. 

(1)  Send  your  request  to  the  Manager, 
Denver  Aircraft  Certiflcation  Office  (AGO). 
For  information  on  any  already  approved 
alternative  methods  of  compliance,  contact 
Roger  Caldwell,  Aerospace  Engineer,  FAA, 
Denver  Aircraft  Certification  Office,  26805 
East  68th  Avenue,  Room  214,  Denver, 
Colorado  80249-6361;  telephone:  (303)  342- 
1086;  facsimile:  (303)  342-1088. 

(2)  Alternative  methods  of  compliance 
approved  for  the  inspection  required  in  AD 
94-18-04  Rl,  which  is  superseded  by  this 
AD,  are  approved  as  alternative  methods  of 
compliance  with  this  AD. 

Is  There  Material  Incorporated  by 
Reference? 

(g)  You  must  do  the  actions  required  by 
this  AD  per  Univair  Aircraft  Corporation 
Service  Bulletin  No.  29,  Revision  B,  dated 
January  2, 1995,  and  Univair  Service  Bulletili 
No.  29,  Revision  C,  dated  July  8, 1999. 

(1)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
Univair  Aircraft  Corporation  Mandatory 
Service  Bulletin  No.  29,  Revision  C,  dated 
July  8, 1999,  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  You  may  get  a  copy 
from  Univair  Aircraft  Corporation,  2500 
Himalaya  Road,  Aurora,  Colorado  80011, 
telephone:  (303)  375-8882;  facsimile:  (303) 
375-8888. 

(2)  The  Director  of  the  Federal  Register 
previously  approved  the  incorporation  by 
reference  of  Univair  Aircraft  Corporation 
Service  Bulletin  No.  29,  Revision  B,  dated 
January  2,  1995,  as  of  March  24,  1995  (60  FR 
13626,"  March  14,  1995). 

(3)  You  may  review  copies  at  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  901 
Locust,  Room  506,  Kansas  City,  Missouri 


64106;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

Issued  in  Kemsas  City,  Missouri,  on 
October  6,  2003. 
James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-25699  Filed  10-10-03;  8:45  am] 
BILUNG  CODE  4910-1 3-f> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-SW-17-AD;  Anwndment 
39-13330;  AD  2003-20-12] 

RIN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  IModel  AS  350B3,  SA-365N,  N1, 
AS-365N2,  AS  365N3,  and  EC  155B 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for  the 
specified  Eurocopter  France 
(Eiu-ocopter)  model  helicopters  that 
requires  modifying  the  SIREN  cargo 
book  and  inspecting  the  cargo  hook 
locking  catch  (locking  catch)  for 
corrosion.  This  amendment  is  prompted 
by  the  discovery  of  internal  corrosion  on 
a  Siren  locking  catch  that  may  weaken 
tbe  locking  catch.  The  actions  specified 
by  this  AD  are  intended  to  detect 
internal  corrosion  of  the  locking  catch, 
which  can  cause  the  locking  catch  to 
return  to  an  incomplete  locking 
position,  undetectable  by  the  operator, 
and  result  in  an  unexpected  cargo  load 
release. 

DATES:  Effective  November  18,  2003. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 


regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
18,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  American  Eurocopter  Corporation, 
2701  Forum  Drive,  Grand  Prairie,  Texas 
75053-4005,  telephone  (972)  641-3460, 
fax  (972)641-3527.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATK>N  CONTACT: 
Carroll  Wright,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Regulations  and  Guidance  Group,  Fort 
Worth,  Texas  76193-0111,  telephone 
(817)  222-5120,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  to 
include  an  AD  for  Eurocopter  Model  AS 
350B3,  SA-365N,  Nl,  AS-365N2,  AS 
365N3,  and  EC  155B  helicopters  was 
published  ki  the  Federal  Register  on 
April  22,  2003  (68  FR  19757).  That 
action  proposed  to  require  modifying 
the  SIREN  cargo  hook  and  inspecting 
the  cargo  hook  locking  catch  for 
corrosion. 

The  Direction  Generate  De  L' Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
Eurocopter  Model  AS  350  B3,  AS-365N, 
Nl,  AS  365N2,  AS  365N3,  and  EC  155 
B  helicopters  fitted  with  Siren  cargo 
hooks,  part  number  (P/N)  AS-21-5-7. 
The  DGAC  advises  that  corrosion  was 
discovered  on  a  locking  catch,  which 
might  lead  to  untimely  load  release. 

Eurocopter  has  issued  Alert  Telexes 
No.  05.00.39.  for  Model  AS  350B3 
helicopters;  No.  05.00.41,  for  Model  AS 
365N,  Nl,  AS  365N2.  and  AS  365N3 
helicopters;  and  No.  05A002,  for  Model 
EC  155B  helicopters;  all  dated  December 
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20.  2001.  which  specify  an  mitial 
currnsion  check,  and  vtrification  of 
Amendment  B  to  prevent  any  risk  of 
untimely  load  release  due  to  locking 
catch  corrosion  combined  with  in-flight 
vibrations.  Amendment  B  requires 
marking  a  permanent  reference  line 
across  the  rotating  bolt  and  stationary 
cover  plate  for  the  cargo  hook,  affi.xing 
a  placard  to  the  cover  plate,  and 
marking  the  letter  'B"  on  the 
amendment  identification  plate  of  the 
release  unit  anci  f)n  the  equipment  log 
card.  The  D(iA(^  classified  these  alert 
telexes  as  mandatory  and  issued  AD  No. 
20O2-O44(A).  dated  January  23,  2002,  to 
ensure  the  continued  airwurthiness  of 
these  helicopters  m  Franc  e 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment   No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public  The  F.\A  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  ot 
the  rule  as  proposed,  e.xc^'pt  changing 
the  FAA  office  name  and  revising  tht' 
cites  in  proposed  paragraph  (b)  to  (  larify 
that  an  owner/operator  ipilot)  may 
perform  all  the  actions  required  by 
paragraph  (a)  The  FAA  has  determined 
that  these  changes  will  neither  increase 
the  economic  burden  on  any  operator 
nor  increase  the  scope  of  the  AD 

The  action  in  paragraph  (a)  of  this  AD, 
for  cargo  hook.  P'N  .•\,S-21-.5-7.  with 
Amendment  B  incorporated,  may  be 
performed  by  an  (iwner/operator  (pilot), 
and  must  be  entered  into  the  helicopter 
records  showing  compliance  with  that 
paragraph  in  accordance  with  14  CFR 
sections  43.11  and  91.417(a)(2)(v).  This 
AD  allows  a  pilot  to  perform  these 
actions  because  thev  involve  onh 
manipulating  the  manual  cargo  release 
and  checking  the  reference  line  for 
continuity,  and  can  be  performed 
equally  well  bv  a  pilot  or  a  tnecihanic. 
For  cargo  hook.  P/N  AS-2 1-5-7. 
without  Amendment  B  incorporated,  a 
mechanic  must  inct)rporate  .Amendment 
B  in  accordance  with  the  applicable 
alert  telex. 

On  luly  10,  2002.  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002J.  which  governs  the 
FAA's  AD  system.  The  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 


alternative  methoils  of  compliance. 
However,  for  clarity  and  consistency  in 
this  final  rule,  we  have  retained  the 
language  of  the  NPRM  regarding  that 
materia' 

The  FAA  estimates  that  of  the  fiO 
helicopters  of  US  registry.  H 
helicopters  have  the  Siren  cargcj  hook 
installed  diui  will  be  affected  by  this 
AD.  The  F.AA  also  estimates  that  it  will 
take  approximateU  3  work  hours  per 
helicopter  to  incorporatt?  Amendment  B 
anil    2"i  work  hour  to  (:onduf:t  and 
record  the  pilot  check  with  tiO  pilot 
checks  performed  per  year,  and  that  the 
average  labor  rate  is  S(JO  per  work  hour. 
Required  parts  to  incorporate 
.•\nieiidment  B  will  cost  S4  tor  (jach 
label    Based  on  these  figures,  the  total 
cost  impact  of  this  AD  on  U.S.  operators 
is  .■stimated  to  be  ,Sh..^()4. 

riu'  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  thc^  relationship  between 
the  nation.il  (iovernment  and  the  States, 
iir  on  the  distribution  of  power  and 
responsibilities  among  the  various 
le\els  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  tederalism  implic:ations  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certif%-  that  this  a(  tion  ( 1 )  is  not  a 
"significant  regulatory  action"  under 
Execiutive  Order  128tHv,  (2)  is  not  a  . 
"significant  rule"  under  DOT 
Regulator\  Folic  H's  and  Procedures  (44 
FR  1  11)34.  February  2b.  1979);  and  (3) 
will  not  have  a  significant  economic 
impac  t,  pl^^itive  or  negative.  ()n  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Ac:t.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the?  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

.\ir  traiisportatinn,  Airc:raft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  .\(  c ordinglv.  pursuant  to  the  authority 
delegated  to  me  by  the  .Achninistrator, 
the  Federal  Aviation  Administration 
amends  (lart  39  of  the  Fedc^ral  Aviation 
Regulation.s  ( 14  IT'R  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  IJ  S.C.  106(g).  401 13.  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

2003-20-12     Eurocopter  France: 

.\mendmenl  39-13330.  Docket  No. 
Z002-,SVV-17-AD. 
Appluabilitv  Model  AS  3.50B3.  SA-365N, 
Nl.  .-\S-3fS,'iN2.  AS  365N3.  and  EC  l.SSB 
helii:opters,  with  an  optional  Siren  load 
release  unit  cargo  hook,  part  number  (P.''N) 
.^S-21-.^-7.  installed.  c;ertific:ated  in  any 
category, 

Note  1:  This  .VD  applies  to  each  helic:opter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  \D  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  inc:lude  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsale  c:ondition  addressed  bv 
this  AD:  and  if  the  unsafe  c:ondition  has  not 
been  eliminated,  the  request  should  include 
s[)ec:ific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
ace  omplished  previously. 

To  detect  internal  c:orrosion  of  the  Siren 
(  argo  hook  locking  catch  (locking  catch), 
vvhic:h  can  cause  the  locking  catch  to  return 
to  an  incomplete  locking  position, 
undetec:table  bv  the  operator,  and  result  in  an 
unexpected  c;argo  load  release.  acc;omplish 
the  following: 

(a)  i'or  c:argo  hook.  P/N  AS-21-5-7.  with 
Amendment  B  incorporated,  before  the  first 
use  of  the  cargo  hook  on  each  day  that  the 
cargo  hook  is  used,  check  for  corrosion  on 
the  locking  catc:h  as  follows.  Amendment  B 
has  been  inc:orporated  if  the  letter  "B  '  is 
marked  on  the  amendment  identification 
plate  of  the  release  unit  of  the  cargo  hook  and 
placard  "G"  is  installed  on  the  release  unit 
cover  plate  'D  '  and  reference  line  "B"  is 
marked  over  the  nut  and  cover  plate  as 
depicted  in  Figure  1  of  this  AD.  The 
identification  plate  "A"  is  located  on  cover 
plate  "D ',  on  the  opposite  side  of  the 
electrical  c:onnector.  See  Figure  1: 
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(1)  With  the  cargo  hook  installed,  cycle  the 
red  manual  release  control  lever  several 
times  over  its  travel  range. 

(2)  Return  the  red  manual  release  control 
lever  to  the  initial  position. 

(3)  Determine  whether  the  section  of 
reference  line  (B)  marked  on  the  bolt  (A)  and 
the  section  of  reference  line  (B)  marked  on 
the  cover  plate  (D)  form  a  straight  line. 

(i)  If  the  reference  line  is  straight,  the  cargo 
hook  is  considered  airworthy. 

(ii)  If  the  reference  line  is  not  straight,  the 
cargo  hook  is  unairworthy  and  may  not  be 
used. 

(b)  The  requirements  of  paragraph  (a)  may 
be  performed  by  an  owner/operator  (pilot) 
holding  at  least  a  private  pilot  certificate,  and 
must  be  entered  into  the  aircraft  records 
showing  compliance  with  that  paragraph  of 
this  AD  in  accordance  with  14  CFR  sections 
43.11  and  91.417(a)(2)(v). 

(c)  For  cargo  hook,  P/N  AS-2 1-5-7, 
without  Amendment  B,  before  the  next  sling 
load  flight,  incorporate  Amendment  B  to  the 
cargo  hook  in  accordance  with  the 


Accomplishment  Instructions,  paragraphs 
2.A.2.a)  and  2.A.2.b),  of  Eurocopter  Alert 
Telex  No.  05.00.39,  for  Model  AS  350B3 
helicopters;  No.  05.00.41,  for  Model  SA- 
365N,  Nl,  AS-365N2,  and  AS  365N3 
helicopters;  and  No.  05A002,  for  Model  EC 
155B  helicopters;  all  dated  December  20, 
2001,  as  applicable. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Safety 
Management  Group,  Rotorcraft  Directorate, 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Safety 
Management  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Safety  Management  Group. 

(e)  Special  flight  permits  will  not  be  issued 
allowing  use  of  the  cargo  hook  until  the 
requirements  of  this  AD  are  accomplished. 


(f)  The  actions  shall  be  done  in  accordance 
with  Eurocopter  Alert  Telex  No.  05.00.39.  for 
Model  AS  350B3  helicopters;  No.  05.00.41. 
for  Model  SA-365N,  Nl,  (AS-365N.  Nl)  AS- 
365N2,  and  AS  365N3  hehcopters;  and  No. 
05A002,  for  Model  EC  155B  helicopters;  all 
dated  December  20,  2001.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  American  Eurocopter 
Corporation.  2701  Forum  Drive,  Grand 
Prairie,  Texas  75053-4005,  telephone  (972) 
641-3460.  fax  (972)  641-3527.  Copies  may  be 
inspected  at  the  FAA,  Office  of  the  Regional 
Counsel,  Southwest  Region,  2601  Meacham 
Blvd..  Room  663,  Fort  Worth.  Texas;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

(g)  This  amendment  becomes  effective  on 
November  18.  2003. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile 
(France)  AD  2002-O44(A),  dated  January  23, 
2002. 
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Issued  in  Fort  Worth,  Texas,  on  September 
l^i.  2U03 
David  A.  Downey. 

McmagiT.  Roturcratt  Dirt-ctorate,  Aircraft 

Certification  Service. 

[FR  Do(    ():i-2T.sq,i  Fil»"i  10-UMI3:  8:45  am) 

BILUNG  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Docket  No.  FAA-2003-15722;  Airspace 
Docket  No.  03-ACE-64] 

Modification  of  Class  E  Airspace;  Lee's 
Summit,  MO 

AGENCY:  Federal  .Aviation 
Administration  [FAA'i.  DOT 

ACTION:  Direct  final  rule;  cunfirmatum  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effe<:tive  date  of  the  direct  final  rule 
which  revises  Class  E  airspac:e  at  Lee's 
Summit.  MO. 


EFFECTIVE  DATE 

25. 2003 


0401  I'TC.  Decembf-r 


FOR  FURTHER  INFORMATION  CONTACT: 

Brenda  Mumper.  .Air  Traffic.  Division 
Airspace  Branch,  ACE-.520A.  D(JT 
Regional  Headquarters  Building.  Federtil 
.Aviation  Administration.  901  Locust. 
Kansas  Clitv.  MO  641  OH:  telephone: 
(816)  32«^2524 

SUPPLEMENTARY  INFORMATION:  The  F.A.A 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  August  18.  200.-!  (68  FR 
49345).  The  F.A.A  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effecti\e  on 
December  25.  2003.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date 

Issued  in  Kansas  City.  MU  on  October  1. 
2003 
Herman  ].  Lyons, 

Manager.  Air  Traffic  Division,  (^pntml  Region. 
[FR  Doc  03-25955  Filed  10-10-01  8  45  dni] 
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DEPARTMENT  OF  TRANSPORTATION      DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration  Federal  Aviation  Administration 


14CFRPart71 

[Docket  No.  FAA-2003-1 5721;  Airspace 
Docket  No.  03-ACE-63] 

Modification  of  Class  E  Airspace; 
Sullivan,  MO 

AGENCY:  Feder.il  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Dire(  t  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
efte(  tiv  e  ilate  of  the  direc:t  final  rule 
which  revises  Class  E  airspace  at 
Sullivan.  MO 

EFFECTIVE  DATE:  O'^tO  1  UTC,  December 

25. 2003 

FOR  FURTHER  INFORMATION  CONTACT: 

Brenda  Mumper.  Air  Traffic:  Division. 
Airspace  Branch.  AC:E-520A.  DOT 
Regional  Headquarter.s  Building,  Federal 
Aviation  Adininistr.ition.  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2524. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

published  this  direct  final  rule  with  a 
recpiest  for  comments  in  the  Federal 
Register  on  August  18.  2003  (68  FR 
44. U8)  and  subsequentlv  published  a 
(  orrt'ction  to  the  diret  t  final  rule  in  the 
Federal  Register  on  .September  4.  2003 
(68  FR  52487)  The  FAA  uses  the  direct 
final  rulemaking  procedure  for  a  non- 
( imtroversial  rule  where  the  FAA 
lu'lieves  that  there  will  be  no  adverse 
publii  comment   this  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
w  ithin  the  comment  period,  the 
regulation  would  become  effective  on 
December  25,  2003.  No  adve.'-se 
f  liniments  were  received,  and  thus  this 
notice  lonfirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Dated   October  1.  2003. 
Herman  |.  Lyons,  |r. 

Manager.  Air  Tratfu  Division.  Central  Region 
iFK  Dc)(  03-25954  Filed  10-10-03.  8  45  ami 
BILUNG  CODE  4910-13-M 


14CFRPart71 

[Docket  No.  FAA-2003-1 571 9;  Airspace 
Docket  No.  03-ACE-61] 

Modification  of  Class  E  Airspace; 
Seward,  NE 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 


SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at 
Seward,  NE. 

DATES:  0901  UTC,  December  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper.  Air  Traffic  Division. 
Airspace  Branch.  ACE-520A.  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  Citv,  MO  64106;  telephone: 
(816) 329-2524. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  August  12,  2003  (68  FR 
4  7844).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
December  25.  2003.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City.  MO  on  September 
26.  2003. 
Herman  ).  Lyons, 

Manager.  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  03-25953  Filed  10-10-03:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-1 5720;  Airspace 
Docket  No.  03-ACE-62] 

Modification  of  Class  E  Airspace* 
Maryvilie,  MO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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ACTION:  Direct  final  rule;  confinnation  of 
effective  date. 

SUMMARY:  This  document  confinns  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at 
Maryville,  MO. 

EFFECTIVE  DATE:  0901  UTC,  December 
25,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City.  MO  64106;  telephone: 
(816) 329-2524. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  August  19,  2003  {68  FR 
49690).  The  FAA  uses  the  direct  final 
rulemaking  procediu-e  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
December  25,  2003.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City,  MO,  on  October  1, 
2003. 

Herman ).  Lyons,  Jr., 

Manager.  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  03-25957  Filed  10-10-03;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Docket  No.  FAA-2003-15460;  Airrpace 
Docket  No.  03-ACE-58} 

Modification  of  Class  E  Airspace; 
Aurora,  MO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  correction. 

SUMMARY:  This  action  corrects  a  direct 
final  rule;  request  for  comments  that 
was  published  in  the  Federal  Register 
on  Tuesday,  July  29,  2003,  (68  FR 
44454)  [FR  Doc.  03-19165].  It  corrects 
an  error  in  the  spelling  of  the  name  of 
the  airport  at  Aurora,  MO. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC.  October  30,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 

Brenda  Mumper,  Air  Traffic  Division 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2524. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  03-19165, 
pubhshed  on  Tuesday,  July  29,  2003, 
(68  FR  44454)  modified  Class  E  airspace 
at  Aurora,  MO.  The  modification  was  to 
replace  "Aurora  Memorial  Municipal 
Airport"  in  the  legal  descriptions  of 
Ainora,  MO  Class  E  airspace  area  with 
"Jerry  Summers  Sr.  Aurora  Municipal 
Airport"  and  to  bring  the  legal 
description  into  compliance  with  FAA 
Order  7400.2E,  Procedures  for  Handling 
Airspace  Matters.  A  correction  to  this 
direct  final  rule;  request  for  comments 
and  the  direct  final  rule:  confirmation  of 
effective  date  were  subsequently 
published  in  the  Federal  Register  on 
Monday,  August  18,  2003,  (68  FR 
49350)  [FRDoc.  03-21078]  and  Friday, 
September  12,  2003,  (68  FR  53676)  [FR 
Doc.  03-23300]  respectively.  On  Friday, 
September  23,  2003,  the  National  Flight 
Data  Digest  revised  the  name  of  the 
Aurora,  MO  airport  from  "Jerry 
Summers  Sr.  Aurora  Municipal  Airport" 
to  "Jerry  Sumners  Sr.  Aurora  Municipal 
Airport." 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Aurora, 
MO  Class  E  airspace,  as  published  in  the 
Federal  Register  on  Tuesday,  July  29, 
2003,  (68  FR  44454),  [FR  Doc.  03- 
19165]  is  corrected  as  follows: 

§71.1     [Corrected] 

On  page  44455,  Column  3,  paragraph 
headed  "ACE  MO  E  Aurora,  MO,"  first, 
sixth  and  ninth  lines,  change 
"Summers"  to  read  "Sumners." 

Issued  in  Kansas  City,  MO,  on  October  1, 
2003. 
Herman  J.  Lyons, 

Manager.  Air  Traffic  Division.  Central  Region. 
[FR  Doc.  03-25956  Filed  10-10-03:  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION. 

17CFRPart4 
RIN  3038-AB97 

Additional  Registration  and  Ottier 
Regulatory  Relief  for  Commodity  Pool 
Operators  and  Commodity  Trading 
Advisors;  Past  Performance  issues; 
Correction. 

AGENCY:  CoDMnodity  Futures  Trading 

Commission. 

ACTION:  Final  rules;  correction. 

summary:  The  Commodity  Futures 
Trading  Commission  (Commission) 
published  in  the  Federal  Register  of 
August  8,  2003,  a  document  providing 
additional  relief  for  certain  persons 
excluded  from  the  commodity  pool 
operator  (CPO)  definition,  providing 
exemptions  from  registration  as  a  CPO 
or  commodity  trading  adviser  (CTA), 
and  facilitating  communications  by 
CPOs  and  CTAs  (Final  Rules).  This 
document  contains  corrections  to  the 
Final  Rules. 

dates:  Effective  October  14,  2003. 
FOR  further  information  contact: 
Barbara  S.  Gold,  Associate  Director,  or 
Christopher  W.  Cummings,  Special 
Counsel,  Division  of  Clearing  and 
Intermediary'  Oversight.  Commodity 
Futures  Trading  Commission.  1155  21st 
Street,  NW.,  Washington,  DC  20581. 
telephone  numbers:  (202)  418-5450  or 
(202)  418-5445.  respectively:  facsimile 
number:  (202)  418-5528:  and  electronic 
mail:  bgold@cftc.gov  or 
ccummings@cftc.gov.  respectively. 
supplementary  information:  The 
Commission  published  in  the  Final 
Rules  in  the  Federal  Register  of  August 
8.  2003  (68  FR  47221),  The  Final  Rules 
affect  CPOs  and  CTAs  and  persons 
excluded  or  exempted  from  registering 
as  such.  As  published,  however,  the 
FinalRules  contain  errors  that  may  be 
misleading  and  need  clarification.  By 
this  release,  the  Commission  is  making 
typographical  and  technical  corrections, 
none  of  which  directly  affect  the  rights 
and  obligations  of  persons  under  the 
Commissions  regulations. 

In  Rule  FR  Doc.  03-20094  published 
on  August  8,  2003,  make  the  following 
corrections: 

§4.13    [Corrected] 

1.  On  page  47231,  in  the  second 
column,  in  §  4.13  introductory'  text,  in 
the  fourteenth  line,  delete  "and",  and  in 
the  twentieth  line,  before  the  period, 
insert  the  following  text:  ":  and 
paragraph  (f)  of  this  section  specifies  the 
effect  of  this  section  on  §  4.5  of  this 
chapter". 


rorloral    Dooictor  /  Vnl      RR      Mn      1 0ft  /  Tiiocrlatr      Dntrthor    1/1      9nn']/Riiloc     r^nri     Paoiilatinnc 


>;qii(; 
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§4.14    [Corrected] 

2.  On  page  47233,  in  the  third 
column,  in  §4.14(a)(8)(i)(D).  in  the 
eighth  line,  after  the  semicolon,  insert 
"and". 

§4.31     [Corrected] 

3  On  page  47235,  in  the  third 
column  in  §4.31la),  in  the  tenth  line, 
delete  'direct"  and  insert  "guide". 

Issued  in  Washington.  DC  ,  nn  October  7. 
2003  by  the  Commission. 
lean  A.  Webb. 
Secretary-  of  the  Commission 
(FR  Doc  03-25944  Filed  10-10-03;  8:45  amj 

BtLUNG  COOe  S3S1-01-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD90S3] 

RIN1545-AH49 

Golden  Parachute  Payments; 
Correction 

agency:  Internal  Revenue  Ser\-ice  (IRS). 

Treasury 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  that  were 
published  in  the  Federal  Register  on 
Monday,  .August  4.  2003  (68  FR  45745). 
relating  to  golden  parachute  payments 
under  section  280G  of  the  Internal 
Revenue  Code. 

EFFECTIVE  DATE:  This  correction  is 
effective  August  4,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Erinn  Madden  (202)  622-6030  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  are  under 
sections  280G  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published,  the  final  regulations 
{TD  9083)  contain  errors  tnat  may  prove 
to  be  misleading  and  are  in  need  of 
clarification. 

Correction  of  Ihibiication 

Accordingly,  the  publication  of  the 
final  regulations  (TD  9083).  which  are 
the  subject  of  FR  Doc.  03-19274,  is 
corrected  as  follows: 

1.  On  page  45745,  column  3.  in  the 
preamble,  in  the  caption  DATES  is 
corrected  to  read  as  follows; 


DATES:  Effective  Dote  August  4,  2003. 

Apfilicahiiitv  Date    These  regulations  apply 
to  anv  pavmenl  that  is  contingent  on  a 
change  in  ownership  or  control  if  the  change 
in  ownership  or  control  occurs  on  or  after 
January  1.  2004  However,  taxpayers  may  rely 
on  these  regulations  after  .\ugust  4.  2003.  for 
the  treatment  of  any  parachute  payment 

2.  On  page  45750,  column  1.  in  the 
preamble  under  the  paragraph  heading 
"Effective  Date  and  Reliance" . 
paragraph  1.  line  5.  the  language  "on  or 
after  January  1.  2004."  is  corrected  to 
read  "on  or  after  January  1,  2004. 
However,  taxpayers  may  rely  on  these 
regulations  after  August  4,  2003,  for  the 
treatment  of  any  parachute  payment.". 

3.  On  page  45750.  colunms  1  and  2. 
in  the  preamble  under  the  paragraph 
heading  "Effective  Date  and  Reliance", 
the  last  line  in  the  column  1  and  first 
line  in  column  2.  the  language  "2002 
proposed  regulations  until  effective  date 
of  the  final  regulations."  is  corrected  to 
read  "2002  proposed  regulations  until 
January  1,  2004  " 

§1.280G-1     [Corrected] 

4.  (On  page  45755,  column  2, 

§  1  280G-1.  paragraph  (a).  A-11.  line  3. 
the  language    to  receive  cash,  or  a 
transfer  of  property"  is  corrected  to  read 
"to  receive  cash  (including  the  value  of 
accelerated  vesting  under  Q/A-24(cJ,  or 
a  transfer  of  property". 

5.  On  page  45772.  column  2. 

§  1.280G-1.  A-t8.  line  5.  the  language 
"on  or  after  January  1,  2004."  is 
corrected  to  read  "on  or  after  January  1. 
2004.  Taxpayers  may  rely  on  these 
regulations  after  .\ugust  4.  2003.  for  the 
treatment  of  any  parachute  payment. '. 

Cynthia  E.  Grigsby, 

Acting  Chief,  Publications  and  Regulations 

Branch.  Legal  Processing  Division.  Associate 

Chief  Counsel  IProcedtire  and 

Administration! 

[FR  Doc  03-2491.1  Filed  10-10-03;  8:45  am) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGD01 -02-026] 
RIN  1625-AA09 

Drawbridge  Operation  Regulations: 
Charles  River,  Dorciiester  Bay,  and 
Saugus  River,  MA 

AGENCY:  Coast  (iuard.  DHS. 
ACTION:  Final  rule. 


SUMMARY:  The  (^oast  CJuard  has  changed 
th^■  drawbridge  operation  regulations 


that  govern  the  operation  of  three 
bridges,  the  Craigie  Bridge,  mile  1.0. 
across  the  Charles  River,  the  William  T. 
Morrisey  Boulevard  Bridge,  mile  0.0, 
across  Dorchester  Bay,  and  the  General 
Edwards  SRlA  Bridge,  mile  1,7.  across 
the  Saugus  River,  all  in  Massachusetts. 
This  final  rule  requires  an  eight-hour 
advance  notice  for  openings  during  the 
time  periods  at  night  when  these  bridges 
have  historically  received  few  requests 
to  open.  This  action  is  expected  to  meet 
the  reasonable  needs  of  navigation 
while  relieving  the  bridge  owner  from 
the  burden  of  crewing  these  bridges  at 
periods  when  they  seldom  open  for 
navigation. 

DATES:  This  rule  is  effective  November 
13,  2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGDOl-01-026)  and  are 
available  for  inspection  or  copying  at 
the  First  Coast  Guard  District,  Bridge 
Branch  Office,  408  Atlantic  Avenue, 
Boston,  Massachusetts,  02110,  between 
7  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  McDonald,  Project  Officer,  First 
Coast  Guard  District,  (617)  223-8364. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  June  26.  2003,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Drawbridge  Operation 
Regulations;  Charles  River,  Dorchester 
Bay.  and  Saugus  River,  Massachusetts, 
in  the  Federal  Register  (68  FR  37990). 
We  received  no  comments  in  response 
to  the  notice  of  proposed  rulemaking. 
No  public  hearing  was  requested  and 
none  was  held. 

Background  and  Purpose 

The  owner  of  the  bridges,  the 
Metropolitan  District  Commission 
(MDC),  requested  a  change  to  the 
operating  regulations  for  three  of  their 
bridges,  the  Craigie  Bridge,  the  William 
T,  Morrisey  Boulevard  Bridge,  and  the 
General  Edwards  SRlA  Bridge.  The 
requested  change  to  the  drawbridge 
operation  regulations  required  an  eight- 
hour  advance  notice  during  various  time 
periods  when  these  bridges  have 
historically  received  few  requests  to 
open. 

The  Coast  Guard  reviewed  the 
drawbridge  opening  logs  submitted  by 
the  bridge  owner,  and  determined  that 
the  bridges  had  few  requests  to  open 
during  the  time  periods  the  bridge 
owner  has  requested  the  eight-hour 
advance  notice  requirement.  This  rule 
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change  will  apply  to  the  following 
bridges  and  during  the  following  times: 

Craigie  Bridge 

The  MDC  Craigie  Bridge,  mile  1.0, 
across  the  Charles  River  has  a  vertical 
clearance  of  5  feet  at  mean  high  water 
and  1 5  feet  at  mean  low  water  in  the 
closed  position.  The  existing  operating 
regulations  are  listed  at  33  CFR 
117.591(e).  This  final  rule  allows  the 
bridge  owner  to  require  an  eight-hour 
advance  notice  for  openings  midnight  to 
8  a.m..  during  April,  May,  October,  and 
November. 

William  T.  Morrisey  Boulevard  Bridge 

The  William  T.  Morrisey  Boulevard 
Bridge,  at  mile  0.0,  across  Dorchester 
Bay  has  a  vertical  clearance  of  12  feet 
at  mean  high  water  and  22  feet  at  mean 
low  water  in  the  closed  position.  The 
existing  operating  regulations  are  listed 
dt  .33  CFR  117.597.  This  final  rule 
allows  the  bridge  owner  to  require  an 
eight-hour  advance  notice  for  bridge 
openings  from  midnight  to  8  a.m., 
during  April,  May,  and  October. 

General  Edwards  SRlA  Bridge 

The  General  Edwards  SRlA  Bridge,  at 
mile  1.7,  across  the  Saugus  River  has  a 
vertical  clearance  of  27  feet  at  mean 
high  water  and  36  feet  at  mean  low 
water  in  the  closed  position.  The 
existing  operating  regulations  are  listed 
at  33  CFR  117.618(b).  This  final  rule 
allows  the  bridge  owner  to  require  an     * 
eight-hour  advance  notice  for  bridge 
openings  from  midnight  to  8  a.m.,  April 
through  November. 

The  Coast  Guard  believes  this  final 
rule  is  reasonable  because  all  three 
bridges  historically  have  received  very 
few  requests,  if  any,  to  open  during  the 
time  periods  for  which  they  will  now 
require  an  eight-hour  advance  notice 
prior  to  opening. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  no 
comments  in  response  to  the  notice  of 
proposed  rulemaking  and  as  a  result,  no 
changes  have  been  made  to  this  final 
rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3),  of 
that  Order.  The  Office  of  Management 
and  Budget  has  not  reviewed  it  under 
that  Order.  It  is  not  "significant"  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Homeland  Security 
(DHS). 


This  conclusion  is  based  on  records 
showing  that  the  bridges  normally 
receive  few  requests  to  open  during  the 
times  the  advance  notice  will  be 
required. 

Small  Entities 

Under  the  Regulator}'  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for  profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b),  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  conclusion  is  based  on  records 
showing  that  the  bridges  normally 
receive  few  requests  to  open  during  the 
times  the  advance  notice  will  be 
required. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 


determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary'  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  hidian  Tribal  Governments, 
because  it  does  not  have  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulator*'  action" 
under  Executive  Order  12866  and  is  not 
likelv  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
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Administrator  of  the  Offico  of 
Information  and  Rpgulat(ir\'  Affairs  as  a 
signific:ant  energy  action.  Thrreforc.  it 
dot's  not  re(}uire  a  Statement  i  it  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  anahzed  this  final  rule 
under  Commandant  histniction 
Mlti475.lD.  which  guides  the  Coast 
(iuani  in  complving  with  the  National 
Envinmmental  PoIua  Act  of  14b') 
(NEPA)  (42  I'.S.C.  4321-4370f).  and 
ha\e  coiu  luded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  t'xcliismn  under  section 
2.B.2  of  the  ln.-.truction.  Therefon^.  this 
rule  is  categoricallv  e.xcluded.  undfr 
figure  2-1.  paragraph  I32)(e).  of  the 
instruction,  from  further  environmental 
documentation   It  has  been  determined 
that  this  final  ruie  does  not  significantly 
impact  the  einironment. 

List  of  Subjects  in  33  CFR  Part  1 1 7 

Bridt^e- 

Reo'jlations 

■  Fi  ir  the  reasons  set  out  in  the  preamble. 

the  ( :iM>t  fiu.t.rd  amends  33  f'FR  part  1 17 

as  ti i|li i',v^ 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

■  1  The  ,iuthiirit\  citation  forpart  117 
( iintinufs  to  read  as  follows: 

.\uthonty:  33  U.S.C.  499;  Department  of 
HiiiieUnd  Security  Delegation  No.  0170;  33 
(.:FR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587.  106 
Stat.  5039. 

■  2  Section  1 1 7.591  is  amended  by 
adding  a  new  paragraph  (e)(3)  to  read  as 

foUnws: 

§  1 1 7.591     Charles  River  and  its  tributaries. 


(3)  From  midnight  to  8  a.m..  April, 
Mav.  (1(  tuber,  and  November,  the  draw 
shall  op^•n  iin  signal  after  at  least  an 
eight-hiiur  advance  notice  is  given. 

*         •         •         *         * 

■  3.  Section  117.597  is  revised  to  read  as 

tiiUi  iws: 

§  1 1 7.597     Dorchester  Bay. 

The  draw  of  the  ot  the  William  T 
Morrisev  Boulev'ard  Bridgt>.  mile  0  0.  at 
Boston,  shall  operate  as  follows 

(a)  From  7:30  am  to  9  a.m.  and  4;  iO 
p.m.  to  ti  p  m..  Monday  through  Friday, 
except  holidays,  the  draw  need  nut  nperi 
f(.ii  the  passage  of  vessel  traffi( 

(h)  The  draw  shall  (jpen  on  signal 
from  .-Xpril  IB  through  Mav  31 ,  frnni  K 
a.m.  through  midnight,  except  a^ 
provided  in  paragraph  (a)  of  this 


section.  From  midnight  through  8  a.m. 
at  least  an  eight-hour  ailvance  notice  is 
required  for  bridge  openings. 

(c)  Tlie  draw  ^hall  open  on  signal  at 
all  tiiiie>  from  |une  l  thrcmgh  September 
30.  except  as  provided  in  paragraph  (a) 
of  thi.s  section 

(d)  The  draw  shall  open  on  signal 
from  October  1  through  October  14,  8 
a.m.  through  midnight,  except  as 
provided  in  paragrajih  (a)  of  this 

sei  tion  From  inidnight  through  8  a.m. 
at  least  an  eight-hour  advance  notice  is 
required  tor  bridge  openings 

(e)  The  draw  stiall  ojien  on  signal 
from  October  l.'i  through  April  15.  after 
at  ItMst  a  24  hours  notice  is  given. 
except  as  provided  in  paragraph  (a)  of 

ihl--    M'(    tlMll 

■  4   Se(  t  II  111  1  17  t)  IH  i.s  amended  b\ 
re\isini;  [).iraL;ra[)h  (hi  tn  read  a^  follows: 

§117.618     Saugus  River. 
*  «  •  «  « 

(b)  The  draw  of  the  (.Jeneral  Edwards 
SRl.A  Bridge,  mile  1.7.  between  Re\ere 
and  l.vnn.  shall  open  on  Mgn.il:  exi  ept 
that,  from  .^(iril  1  through  November  30. 
from  midiiiuht  tlirough  8  a  in  at  least  an 
eight-hoiii   id\.mi  r  imtK  e  i>  re(|uired 
for  briduf  spelling-',  .iiid  it  .ill  times 
from  December  1  tliinugli  .March  31     it 
least  an  eight-hour  ,id\aii<  e  iintK.e  is 
required  for  bridge  openings. 

*  *  *  *  tk 

Dated:  September  30.  2003. 
)ohn  L.  Grenier, 

Captain,  U.S.  Coast  Guard,  Acting 

Commander.  First  Coast  Guard  District. 

|FR  n.w    n:)-25«91  Filed  10-10-03;  8:45  anil 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  147  ^ 

[CGD08-03-017] 
RIN  1625-AA72 

Safety  Zone;  Outer  Continental  Shelf 
Facility  in  the  Gulf  of  Mexico  in 
Mississippi  Canyon  243 


agency:  Coast  Guard 
ACTION:  Fuhil  rule. 


)H.s 


SUMMARY:  The  Coast  Guard  is 
est<it)li->hing  a  safety  zone  around  a 
petroleum  and  gas  production  facilit\  in 
Mississippi  Canvon  243  of  the  Outer 
( !iintiiieiital  Shell  in  the  (iult  ot  M(;xico 
while  the  facility  is  being  constructed 
and  after  the  r:onstruction  is  completed. 
The  coiKstriK  tion  site  and  fa(,ilitv  need 
til  be  protected  from  vessels  operating 


outside  the  normal  shipping  channels 
and  fairways,  and  placing  a  safety  zone 
around  the  construction  site  and  facility 
will  significantly  reduce  the  threat  of 
allisions,  oil  spills  and  releases  of 
natural  gas.  The  regulation  prohibits  all 
vessels  from  entering  or  remaining  in 
the  specified  area  around  the 
construction  site  and  facility  except  for 
the  following:  an  attending  vessel;  a 
vessel  under  100  feet  in  length  overall 
not  engaged  in  towing;  or  a  vessel 
authorized  by  the  Eighth  Coast  Guard 
District  Commander. 
DATES:  This  final  rule  is  effective  on 
November  13.  2003. 
ADDRESSES:  Comments  and  material 
recei\ed  from  the  public,  as  well  as 
doi;uments  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  ICCD08-03-0171  and  are 
available  for  inspection  or  copying  at 
C^ommander.  Eighth  tkiast  Guard 
District  (m).  Hale  Boggs  Federal  Bldg.. 
,^01  Magazine  Street.  New  Orleans.  LA, 
70130.  between  8  a.m.  and  4  p.m.. 
Mrmday  through  Friday,  except  Federal 
holida\  s 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (LT)  Kevin  Lynn.  Projec:t 
Manager  for  Eighth  Coast  Guard  District 
(Commander.  Hale  Boggs  Federal  Bldg.. 
501  Magazine  Street.  New  Orleans.  LA 
70130.  telephone  (504) 589-6271. 
SUPPLEMENTARY  INFORMATION: 

Jleguiatory  History 

On  )ul\  7.  2003.  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  "Safety  Zone;  Outer  Continental 
Sheif  Facility  in  the  Gulf  of  Mexico  in 
Mississippi  Canyon  243"  in  the  Federal 
Register  (68  FR  40229).  VV(>  received  one 
cimmient  on  the  proposed  rule.  No 
public  hearing  was  requested  and  none 
was  held. 

Background  and  Purpose 

The  Coast  (luard  is  establishing  a 
safety  zone  around  a  petroleum  and  gas 
production  facility  in  the  Gulf  of 
Mexico:  Matterhorn  Tension  Leg 
Platform  A  (Matterhorn  TLP). 
Mississippi  C;anyon  243  (MC  243). 
located  at  position  28"44'32"  N. 
88  39'32"  W.  The  safety  zone  is  in  effect 
while  the  facility  is  being  constructed 
and  after  the  construction  is  completed. 

This  safety  zone  is  in  the  deepwater 
area  of  the  Gulf  of  Mexico.  For  the 
purposes  of  this  regulation  it  is 
( (msidered  to  be  in  waters  of  304.8 
metf;rs  (1 .000  feet)  or  greater  depth 
extending  to  the  limits  of  the  Exclusive 
Economic  Zone  (EEZ)  contiguous  to  the 
territorial  sea  of  the  United  States  and 
extending  to  a  distance  up  to  200 
nautical  miles  from  the  baseline  from 
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which  the  breadth  of  the  sea  is 
measured.  Navigation  in  the  area  of  the 
safety  zone  consists  of  large  commercial 
shipping  vessels,  fishing  vessels,  cruise 
ships,  tugs  with  tows  and  the  occasional 
recreational  vessel.  The  deepwater  area 
also  includes  an  extensive  system  of 
fairways.  The  fairways  include  the  Gulf 
of  Mexico  South  Pass  Fairway,  and  the 
South  Pass  to  Mississippi  River-Gulf 
Outlet  Channel  Safety  Fairway. 
Significant  amounts  of  vessel  traffic 
occur  in  or  near  the  various  fairways  in 
the  deepwater  area. 

TotalFinaElf  E&P  USA,  Inc.,  hereafter 
referred  to  as  TotalFinaElf  requested 
that  the  Coast  Guard  establish  a  safety 
zone  in  the  Gulf  of  Mexico  around  the 
Matterhom  TLP  construction  site  and 
for  the  zone  to  remain  in  effect  after 
construction  is  completed. 

The  request  for  the  safety  zone  was 
made  due  to  the  high  level  of  shipping 
activity  aroimd  the  site  of  the  facility 
and  the  safety  concerns  for  construction 
personnel,  the  personnel  on  board  the 
facility  after  it  is  completed  and  the 
environment.  TotalFinaElf  indicated 
that  the  location,  production  level,  and 
personnel  levels  on  board  the  facility 
make  it  highly  likely  that  any  allision 
with  the  facility  during  and  after 
construction  would  result  in  a 
catastrophic  event.  The  Matterhom  TLP 
will  be  a  high  production  petroleum  and 
gas  drilling  facility,  capable  of 
producing  approximately  30,000  barrels 
of  oil  per  day  and  50  million  cubic  feet 
of  gas  per  day,  and  manned  with  a  crew 
of  approximately  60  people. 

Tne  Coast  Guard  reviewed 
TotalFinaElf  s  concerns  and  agreed  that 
the  risk  of  allision  to  the  facility  and  the 
potential  for  loss  of  life  and  damage  to 
the  environment  resulting  from  such  an 
accident  diuing  and  following  the 
construction  of  Matterhom  TLP 
warrants  the  establishment  of  this  safety 
zone.  This  regulation  significantly 
reduces  the  threat  of  allisions,  oil  spills 
and  natural  gas  releases,  and  increases 
the  safety  of  life,  property,  and  the 
environment  in  the  Gulf  of  Mexico.  This 
regulation  is  issued  pursuant  to  14 
U.S.C.  85  and  43  U.S.C.  1333  as  set  out 
in  the  authority  citation  for  33  CFR  part 
147. 

Discussion  of  Comments  and  Changes 

We  received  one  comment  on  the 
proposed  rule.  The  comment  addressed 
several  issues,  the  first  being  that  oil 
facilities  should  be  built  with  safeguards 
to  prevent  oil  pollution  and  the  Coast 
Guard  should  insist  on  total  safety  for 
oil  drilling  at  this  location.  This 
Regulation  significantly  reduces  the 
threat  of  allisions,  oil  spills  and  natural 
gas  releases,  and  increases  the  safety  of 


life,  property,  and  the  environment  in 
the  Gvdf  of  Mexico  by  creating  a  no 
entry  zone  aroimd  the  facility  applicable 
to  certain  vessels  (see  SUMMARY).  The 
second  issue  posed  by  the  comment 
recommends  the  Coast  Guard  deem 
certain  poor  weather  days  as  being 
unsuitable  for  vessel  transits.  This  issue 
is  not  relevant  to  the  rule  and  will  not 
be  discussed.  The  final  issue  raised  in 
the  comment  recommends  that  the 
Coast  Guard  designate  "off  limit"  areas 
to  include  the  location  at  which  the 
Matterhom  TLP  is  to  be  constructed  and 
all  other  places  where  vessels  can 
experience  trouble  due  to  rough 
weather.  This  issue  is  not  relevant  to  the 
rule  and  will  not  be  discussed.  In 
consideration  of  this  comment,  the 
Coast  Guard  has  made  no  substantial 
changes  to  the  provisions  of  this  mle. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

The  impacts  on  routine  navigation  are 
expected  to  be  minimal  because  the 
safety  zone  will  not  overlap  any  of  the 
safety  fairways  within  the  Gulf  of 
Mexico. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Since  the  construction  site  for  the 
Matterhom  TLP  is  located  far  offshore, 
few  privately  owned  fishing  vessels  and 
recreational  boats/yachts  operate  in  the 
area  and  alternate  routes  are  available 
for  those  vessels.  Use  of  an  alternate 
route  may  cause  a  vessel  to  incur  a 
delay  of  4  to  10  minutes  in  arriving  at 
their  destinations  depending  on  how 
fast  the  vessel  is  traveling.  Therefore, 
the  Coast  Guard  expects  the  impact  of 


this  regulation  on  small  entities  to  be 
minimal. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  to  what  degree  this  rule 
would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulator)'  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
imderstanding  this  rule  so  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with  Federal  regvlations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  mle  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520.). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
SlOO.OOO.OOO  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  discuss  the  effect;;  of 
this  rule  elsewhere  in  this  preamble. 
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Taking  of  Private  Property 

This  rule  will  nut  effect  a  taking  nf 
private  property  or  otherwise  have 
taking  implications  under  E.xecutive 
Order  l-'fi.^l).  Governmental  Actions  and 
Interference  with  (lonstituticmallv 
Protected  Propert\  Rights. 

Civil  justice  Reform  v 

This  rule  meets  applicable  standards 
in  >ections  :?(a)  and  ,ilh)(2)  of  Executive 
Order  li4HH,  Civil  lustice  Reform,  to 
minimize  litigation,  eliminate 
ambiguitv.  and  reduce  burden. 

Protection  of  Children 

We  have  analvzed  thi.-.  rule  under 
Executive  Order  1304.5,  Protectionot 
C^hildren  From  En\ironmental  Health 
Risks  and  Safetv  Ri-.k.>  Thi,->  rule  is  not 
an  et;onomically  significant  rulf  ami 
does  not  create  an  environmental  risk  tn 
health  or  risk  to  safetv  that  mav 
disproportionateU  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  ha\e  tribal 
implications  under  E.xecutive  (3rder 
1  5175.  Consultation  and  Coordination 
With  Indian  Tribal  Governm.ents. 
hecaust'  it  does  not  have  a  substantial 
direct  effect  (m  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Ciovernment  and  Indian  tribes. 

Energy  Effects 

We  have  analvzed  this  rule  under 
Executive  Order  I  \2\\ .  Actions 
Concerning  Regulations  Thiit 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a    significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  I2HB6  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distnbuticm,  or  use  of 
energy  The  Administrator  of  the  (Jffice 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  signific;ant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruc:tion  M 16475. ID, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f).  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 


figure  2-1,  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
doc  umentation  tiecaust"  this  rule  is  not 
expected  to  result  in  any  significant 
environmental  impact  as  described  in 
NEPA  Paragra[)h  (34)(g)  is  applicable 
bee  .111 se  this  rule  is  establishing  a  safety 
zone  that  will  be  effective  for  a  period 
greater  than  one  week   -X  final 

En\  irniimental  Analysis  (ihcu.k  List" 
and  a  final    (l.itegorical  Exclusion 
Uetennin.ition"  (('FD)  are  available  in 
the  diK  ket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  147 

Continental  shell.  M.uine  safety. 
Navigation  (water). 

■  For  the  reasons  discussed  in  the 
preamble,  the  (joast  Guard  amends  33 
t;FR  part  147  as  follows: 

PART  147— SAFETY  ZONES 

■  1.  The  authority  citation  tor  part  147 
continues  to  read  as  follows: 

.\uthority:  14  U.S.C.  85:  43  U.S.C.  1333; 

licp.irtiiieiit  of  Homeland  Security  Delegation 

N.I   0170  1, 

■  J    .\dd  %  147  H2')  to  read  ,is  tollows: 

§  147.829     Mattertiorn  Tension  Leg 
Platform  safety  zone. 

(a)  I)"-.i  nptmii    The  Matterhorn 
Tension  Leg  Platform  .\  (Matterhorn 
TLP).  Mississippi  Canyon  24.^  (MC  243). 
located  at  position  28"44'32''  N, 

88  39'32"  W  The  area  within  .500 
meters  (1640  4  feet)  from  eac :h  p(nnt  on 
the  structure's  outer  edge  is  a  safety 
zone.  These  (  iiordinates  are  based  upon 
IN  AD  83], 

(b)  Regulation.  No  vessel  may  enter  or 
remain  in  this  safety  zone  except  the 
following: 

(1)  An  attending  vessel; 

(2)  A  vessel  under  100  fe(?t  in  length 
overall  not  engaged  in  towing;  or 

(3)  A  vessel  authorized  by  the 
Commander.  Eighth  Coast  Guard 
District. 

Dated;  September  22.  2003. 
R.F.  Duncan, 

Rear  Adiiuml.  U.S.  Coast  (iuiird.  (Mwmander. 

Eighth  Coast  Cuard  District 

!FR  Dor   0:^-25890  Filed  10- KM):).  8:45  am] 

BILUNG  COOE  4910-1  &-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[COTP  San  Francisco  Bay  03-023] 

RIN  1625-AAOO 

Security  Zone;  Suisun  Bay,  Concord, 
CA 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 


summary:  The  Coast  Guard  is 
establishing  a  temporary  security  zone 
in  the  navigable  waters  of  the  United 
States  adjacent  to  the  Military-  Ocean 
Terminal  (Concord  (MOTCO),  California 
(formerly  United  States  Naval  Weapcns 
Center  C^oncord.  California).  In  light  of 
recent  terrorist  ac:tions  against  the 
United  States,  the  security  zone  is 
necessary  to  ensure  the  safe  onloading 
and  offloading  of  military  equipment 
and  to  tmsure  the  safety  of  the  nearby 
public  from  potential  subversive  acts. 
The  security  zone  will  prohibit  all 
persons  and  vessels  from  entering, 
transiting  through  or  anchoring  within  a 
portion  of  the  Suisun  Bay  surrounding 
the  MOTCO  unless  authorized  bv  the 
Captain  nf  the  Port  (COTP)  or  his 
designated  representati\e. 
DATES:  This  rule  is  effective  from  7  a.m. 
PDT  on  Oc:tober  1,  2003  to  11:59  p.m. 
PST  on  October  31.  2003. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  [COTP  San 
Francisco  Bay  03—023]  and  are  available 
for  inspection  or  copying  at  Coast  Guard 
Marine  Safety  Office  San  Francisco  Bay, 
Coast  Guard  Island,  Alameda, 
(California,  94501.  between  9  a.m.  and  4 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Doug  Ebbers,  U.S.  Coast 
Guard  Marine  Safety  Office  San 
Francisco  Bay,  at  (510)  437-3073. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM. 
Additionally,  under  5  U.S.C.  553(d)(3), 
the  Coast  Guard  finds  that  good  cause 
exists  for  making  this  rule  effective  less 
than  30  days  after  publication  in  the 
Federal  Register  as  the  schedule  and 
other  logistical  details  were  not  known 
until  a  date  fewer  than  30  days  prior  to 
the  start  date  of  the  military  operation. 
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Publishing  a  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  the  safety  and 
security  of  the  people,  ports,  waterways, 
and  properties  of  the  Port  Chicago  and 
Suisun  Bay  areas  woidd  be  jeopardized 
without  the  protection  afforded  by  this 
security  zone.  Any  delay  in 
implementing  this  rule  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  necessary  to  ensure 
the  protection  of  all  cargo  vessels,  their 
crews,  the  public  and  national  security. 

Background  and  Purpose 

Since  the  September  11,  2001  terrorist 
attacks  on  the  World  Trade  Center  in 
New  York,  the  Pentagon  in  Arlington, 
Virginia  and  Flight  93,  the  Federal 
Bureau  of  Investigation  (FBI)  has  issued 
several  warnings  concerning  the 
potential  for  additional  terrorist  attacks 
within  the  United  States.  In  addition, 
the  ongoing  hostilities  in  Afghanistan 
and  the  conflict  in  Iraq  have  made  it 
prudent  for  U.S.  ports  to  be  on  a  higher 
state  of  alert  because  Al-Qaeda  and 
other  organizations  have  declared  an 
ongoing  intention  to  conduct  armed 
attacks  on  U.S.  interests  worldwide. 

The  threat  of  maritime  attacks  is  real 
as  evidenced  by  the  October  2002  attack 
of  a  tank  vessel  off  the  coast  of  Yemen 
and  the  continuing  threat  to  U.S.  assets 
as  described  in  the  President's  finding 
in  Executive  Order  13273  of  August  21, 
2002  (67  FR  56215,  September  3,  2002) 
that  the  security  of  the  U.S.  is 
endangered  as  evidenced  by  the 
September,  11,  2001  attacks  and  that 
such  disturbances  continue  to  endanger 
the  international  relations  of  the  United 
States.  See  also  Continuation  of  the 
National  Emergency  With  Respect  to 
Certain  Terrorist  Attacks,  (67  FR  58317, 
September  13,  2002);  Continuation  of 
the  National  Emergency  With  Respect 
To  Persons  Who  Commit,  Threaten  To 
Commit,  or  Support  Terrorism,  (67  FR 
59447,  September  20,  2002). 
Additionally,  a  Maritime  Advisory  was 
issued  to:  Operators  of  U.S.  Flag  and 
Effective  U.S.  controlled  Vessels  and 
other  Maritime  Interests,  detailing  the 
current  threat  of  attack,  MARAD  02-07 
(October  10,  2002). 

In  its  effort  to  thwart  terrorist  activity, 
the  Coast  Guard  has  increased  safety 
and  security  measures  on  U.S.  ports  and 
waterways.  As  part  of  the  Diplomatic 
Security  and  Antiterrorism  Act  of  1986 
(Pub.  L.  99-399),  Congress  amended 
section  7  of  the  Ports  and  Waterways 
Safety  Act  (PWSA),  33  U.S.C.  1226,  to 
allow  the  Coast  Guard  to  take  actions, 
including  the  establishment  of  secmity 
and  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels,  or  public  or  commercial 


structures.  The  Coast  Guard  also  has 
authority  to  establish  security  zones 
pursuant  to  the  Act  of  June  15,  1917,  as 
amended  by  the  Magnuson  Act  of 
August  9,  1950  (50  U.S.C.  191  et  seq.] 
and  implementing  regulations 
promulgated  by  the  President  in 
subparts  6.01  and  6.04  of  part  6  of  title 
33  of  the  Code  of  Federal  Regulations. 

In  this  particular  rulemaking,  to 
address  the  aforementioned  security 
concerns.  United  States  Army  officials 
have  requested  that  the  Captain  of  the 
Port,  San  Francisco  Bay,  California, 
establish  a  temporary  security  zone  in 
the  navigable  waters  of  the  United 
States  surrounding  the  Militarv  Ocean 
Terminal  Concord  (MOTCO),  California, 
to  safeguard  vessels,  cargo  and  crew 
engaged  in  military  operations.  This 
temporary  security  zone  is  necessary  to 
safeguard  the  MOTCO  terminal  and  the 
surroiuiding  property  from  sabotage  or 
other  subversive  acts,  accidents  or 
criminal  acts.  This  zone  is  also 
necessary  to  protect  military  operatiohs 
from  compromise  and  interference  and 
to  specifically  protect  the  people,  ports, 
waterways,  and  properties  of  the  Port 
Chicago  and  Suisun  Bay  areas. 

Discussion  of  Rule 

In  this  temporary  rule,  the  Coast 
Guard  is  establishing  a  fixed  seciuity 
zone  around  Military'  Ocean  Terminal 
Concord  (MOTCO),  California, 
encompassing  the  navigable  waters, 
extending  from  the  surface  to  the  sea 
floor,  bounded  by  the  following 
coordinates:  latitude  38°03'07''  N  and 
longitude  122°03'00"  W;  thence  to 
latitude  38°03'15''  N  and  longitude 
122°03'04''  W;  thence  to  latitude 
38°03'30"  N  and  longitude  122°02'35'' 
W;  thence  to  latitude  38°03'50''  N  and 
longitude  122°01'15"  W;  thence  to 
latitude  38°03'43"  N  and  longitude 
122°00'28''  W;  thence  to  latitude 
38°03'41"  N  and  longitude  122°00'03'' 
W;  thence  to  latitude  38°03'18''  N  and 
longitude  121°59'31"  W,  and  along  the 
shoreline  back  to  the  beginning  point. 

Vessels  or  persons  violating  this 
section  will  be  subject  to  the  penalties 
set  forth  in  33  U.S.C.  1232  and  50  U.S.C. 
192.  Pursuant  to  33  U.S.C.  1232,  any 
violation  of  the  security  zone  described 
herein,  is  punishable  by  civil  penalties 
(not  to  exceed  $27,500  per  violation, 
where  each  day  of  a  continuing 
violation  is  a  separate  violation), 
criminal  penalties  (imprisonment  up  to 
6  years  and  a  maximum  fine  of 
$250,000),  and  in  rem  liabihty  against 
the  offending  vessel.  Any  person  who 
violates  this  section  using  a  dangerous 
weapon,  or  who  engages  in  conduct  that 
causes  bodily  injmy  or  fear  of  imminent 
bodily  injury  to  any  officer  authorized 


to  enforce  this  regulation,  will  also  face 
imprisonment  up  to  12  years.  Vessels  or 
persons  violating  this  section  are  also 
subject  to  the  penalties  set  forth  in  50 
U.S.C.  192:  seizure  and  forfeiture  of  the 
vessel  to  the  United  States,  a  maximum 
criminal  fine  of  $10,000,  and 
imprisonment  up  to  10  years,  and  a  civil 
penalty  of  not  more  than  $25,000  for 
each  day  of  a  continuing  violation. 

The  Captain  of  the  Port  will  enforce 
this  zone  and  may  enlist  the  aid  and 
cooperation  of  any  Federal.  State, 
county,  municipal,  and  private  agency 
to  assist  in  the  enforcement  of  the 
regulation.  This  regulation  is 
established  under  the  authority  of  33 
U.S.C.  1226  in  addition  to  the  authority 
contained  in  50  U.S.C.  191  and  33 
U.S.C.  1231. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action'  under  section  3(f)  of 
Executive  Order  12866,  Regulator}' 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  'significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

Although  this  regulation  restricts 
access  to  portions  of  navigable  waters, 
the  effect  of  this  regulation  will  not  be 
significant  because  the  zone  will 
encompass  only  a  small  portion  of  the 
waterway  for  a  short  duration.  Vessels 
and  persons  may  be  allowed  to  enter 
these  zones  on  a  case-by-case  basis  with 
permission  of  the  Captain  of  the  Port  or 
his  designated  representative. 

The  size  of  the  zone  is  the  minimum 
necessary  to  provide  adequate 
protection  for  MOTCO,  vessels  engaged 
in  operations  at  MOTCO,  their  crews, 
other  vessels  operating  in  the  vicinity, 
and  the  public.  The  entities  most  likely 
to  be  affected  are  commercial  vessels 
transiting  to  or  from  Suisun  Bay  via  the 
Port  Chicago  Reach  section  of  the 
channel. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 
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The  Coast  Guard  certifies  under  5 
U.S.C.  605fb)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  and  operators  of 
vessels  intending  to  anchor  or  transit  to 
or  from  Suisun  Bay  via  the  Port  Chicago 
Reach  section  of  the  channel.  Although 
the  security  zone  will  occupy  a  section 
of  the  navigable  channel  (Port  Chicago 
Reach)  adjacent  to  the  Marine  Ocean 
Terminal  Concord  (MOTCO),  vessels 
may  receive  authorization  to  transit 
through  the  zone  by  the  Captain  of  the 
Port  or  his  designated  representative  on 
a  case-by-case  basis.  Additionallv. 
vessels  engaged  in  recreational 
activities,  sightseeing  and  commercial 
fishing  will  have  ample  space  outside  of 
the  security  zone  to  engage  in  these 
activities.  Small  entities  and  the 
maritime  public  will  be  advised  of  this 
security  zone  via  public  notice  to 
mariners. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  199iB  (Pub.  L.  104-121), 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  will  affect  vour  small 
business,  organization,  or  government 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
COffTACT  for  assistance  in  understanding 
this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 


would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionarv  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  bv  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  d  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  ('.(mstitutionally 
Protected  Property  Rights. 

Civil  fustice  Reform 

This  rule  meets  applicable  standards 
in  sections  Md]  and  3(b)(2)  of  Executive 
Order  12988.  Civil  lustice  Reform,  to 
minimize  litigation,  eliminate 
ambiguitv.  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
(Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  mav 
disproportionately  affec  t  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
1317.T,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  I  !se.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 


under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1.  paragraph  {34)(g},  of  the 
Instruction,  from  further  environmental 
documentation  because  we  are 
establishing  a  security  zone. 

A  final  "Environmental  Analysis 
Check  List"  and  a  final  "Categorical 
Exclusion  Determination"  are  available 
in  the  docket  where  located  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226.  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191;  33  CFR  1.05-l(g), 
6.04-1,  6.04-6.  and  160.5;  Pub.  L.  107-295, 
1 16  Stat.  2064;  Department  of  Homeland 
Security  Delegation  No.  0170.1. 

■  2.  Add  §  165.T1 1-095  to  read  as 
follows: 

§  1 65.T1 1  -095    Security  Zon«;  Navigable 
Waters  of  the  United  States  Surrounding 
Military  Ocean  Terminal  Concord  (MOTCO), 
Concord,  California. 

(a)  Location.  The  security  zone,  which 
will  be  marked  by  lighted  buoys,  will 
encompass  the  navigable  waters, 
extending  from  the  surface  to  the  sea 
floor,  surrounding  the  Military  Ocean 
Terminal  Concord,  Concord,  California, 
bounded  by  the  following  coordinates: 
latitude  38°  03'  07"N  and  longitude  122° 
03'  00"  W:  thence  to  latitude  38°  03'15" 
N  and  longitude  122°  03'04"  W;  thence 
to  latitude  38'  03'30"  N  and  longitude 
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122°  02'35"  W;  thence  to  latitude  38° 
03'50"  N  and  longitude  122°  01'15"  W; 
thence  to  latitude  38°  03'43"  N  and 
longitude  122°  00'28"  W;  thence  to 
latitude  38°  03'41"  N  and  longitude  122° 
00'03"  W;  thence  to  latitude  38°  03'18" 
N  and  longitude  121°  59'31"  W,  and 
along  the  shoreline  back  to  the 
beginning  point. 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.33 
of  this  part,  entering,  transiting  through 
or  anchoring  in  this  zone  is  prohibited 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port,  San  Francisco  Bay, 
or  his  designated  representative. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Patrol  Commander  on  scene  on  VHF- 
FM  channel  13  or  16  or  the  Captain  of 
the  Port  at  telephone  number  415-399- 
3547  to  seek  permission  to  transit  the 
area.  If  permission  is  granted,  all 
persons  and  vessels  must  comply  with 
the  instructions  of  the  Captain  of  the 
Port  or  his  or  her  designated 
representative. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

(d)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  the  security  zone  by 
local  law  enforcement  and  the  MOTCO 
police  as  necessary. 

(e)  Effective  Dates.  This  section 
becomes  effective  at  7  a.m.  PDT  on 
tJctober  1,  2003.  and  terminates  at  11:59 
p.m.  PST  on  October  31,  2003. 

Dated;  September  25,  2003. 
Gerald  M.  Swanson, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 

Port.  San  Francisco  Bay,  California. 

(FR  Doc.  03-25893  Filed  10-10-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  253-0405a;  FRL-7567-2] 

Revisions  to  the  California  State 
Implementation  Plan,  El  Dorado 
County  Air  Pollution  Control  District 
and  Santa  Bartiara  County  Air 
Pollution  Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the  El 
Dorado  County  Air  Pollution  Control 
District  (EDCAPCD)  and  Santa  Barbara 
County  Air  Pollution  Control  District 
(SBCAPCD)  portions  of  the  California 
State  Implementation  Plan  (SIP).  These 
revisions  concern  nitrogen  oxide  (NOx) 
emissions  from  biomass  boilers  and 
from  large  water  heaters  and  small 
boilers.  We  are  approving  local  rules 
that  regulate  these  emission  sources 
under  the  Clean  Air  Act  as  amended  in 
1990  (CAA  or  the  Act). 
DATES:  This  rule  is  effective  on 
December  15,  2003  without  further 
notice,  unless  EPA  receives  adverse 
comments  by  November  13,  2003.  If  we 
receive  such  comments,  we  will  publish 
a  timely  withdrawal  in  the  Federal 
Register  to  notify  the  public  that  this 
rule  will  not  take  effect. 
ADDRESSES:  Mail  or  e-mai!  comments  to 
Andy  Steckel,  Rulemaking  Office  Chief 
(AIR-4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco.  CA  94105; 
steckel.andrew@epa.gov. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 

Table  1  .—Submitted  Rules 


our  Region  IX  office  diu°ing  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

Environmental  Protection  Agency.  Air 
Docket  (6102).  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue.  NW..  Washington 
DC  20460. 

California  Air  Resources  Board,  Stationarv' 
Source  Division.  Rule  Evaluation  Section, 
1001  "I"  Street,  Sacramento.  CA  95814. 

El  Dorado  County  Air  Pollution  Control 
District.  2850  Fairlane  Court.  Building  C. 
Placerville.  CA  95667. 

Santa  Barbara  County  Air  Pollution  Control 
District.  26  Castilian  Drive,  Suite  B-23, 
Goleta.CA  93117, 

FOR  FURTHER  INFORMATION  CONTACT:  Al 

Petersen,  Rulemaking  Office  (AIR— 4), 
U.S.  Environmental  Protection  Agencv. 
Region  IX:  (415)  947^118, 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we."  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I,  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

B.  Are  There  Other  Versions  of  These 
Rules? 

C  What  Are  the  Purposes  of  the  Submitted 
Rule  and  Rule  Revisions? 

II.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  Evaluating  the  Rules' 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

C.  Public  Comment  and  Final  Action 

in.  Statutory  and  Executive  Order  Reviews 

I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  we  are 
approving  with  the  date  that  they  were 
adopted  by  the  local  air  agency  and 
submitted  by  the  California  Air 
Resources  Board  (GARB). 


Local  agency 


Rule 
number 


Rule  title 


Adopted  or 
amended 


EDCAPCD 


SBCAPCD 


232    Biomass  Boilers Amended  09/25/01 


380 


Emissions  of  Oxides  of  Nitrogen  from  Large  Water  Heaters  and  Small  Boil- 
ers. 


Adopted  10/17/02 


Submitted 


11/09/01 


01/21/03 


On  January  15,  2002  and  February  7, 
2003,  respectively,  these  submittals 
were  found  to  meet  the  completeness 
criteria  in  40  CFR  part  51,  appendix  V, 
which  must  be  met  before  formal  EPA 


review. 


B.  Are  There  Other  Versions  of  These 
Rules? 

EPA  proposed  a  limited  approval  and 
limited  disapproval  on  May  5,  1999  (64 
FR  24117)  of  Rule  232,  Biomass  Boilers 
(adopted  on  October  18,  1994, 
submitted  on  October  20,  1994).  The 
proposed  action  was  not  finalized,  but 
the  deficiency  cited  concerning  the  lack 
of  a  compliance  schedule  is  addressed 


in  this  current  direct  final  action.  The 
EDCAPCD  also  amended  the  October  18, 
1994  version  on  Januar\'  23.  2001  and 
GARB  submitted  it  to  us  on  May  23, 
2001.  No  action  was  taken  on  this 
submittal.  While  we  can  act  on  only  the 
most  recent  submittal,  we  reviewed  the 
information  in  this  previous  submittal. 
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C.  What  Are  the  Purposes  of  the 
Submitted  Rule  and  Rule  Revisions? 

NO\  helps  prnducp  grnund-levf  1 
ozone,  smug  and  pdrtiriiiatp  matter, 
which  harm  human  health  and  the 
environment   Sectifjn  1  lOiaj  of  the  flAA 
requires  states  tfi  submit  regulations  that 
control  NOx  emissions. 

The  purpose  of  the  revisions  to 
EDCAPCD  Rule  232  is  to  remedv  a 
deficiency  in  the  October  18.  1994 
version  of  the  rule. 

The  purpose  of  submitted  SBf^APCD 
Rule  360  is  to  regulate  NCK  emissions 
from  large  water  heaters  and  small 
boilers. 

II.  EPA's  Evaluation  and  .Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally.  SEP  rules  must  be 
enforceable  [see  sec:tion  1 10(a)  of  tht- 
CAA).  must  require  Reasonably 
Available  Control  Technology  (RACT) 
for  major  sources  of  NOx  in  ozone 
nonattainment  areas  [see  section  182(f)) 
and  must  not  relax  existing 
requirements  [see  sections  110(1)  and 
193).  The  EDCAPCD  regulates  a  severe 
ozone  nonattainment  area.  See  40  C^FR 
part  81.  Rule  232  must  fulfil!  the 
requirements  of  RACT  The  SBCAPCD 
regulates  an  ozone  maintenance 
attainment  area  Rule  3bt)  must  fulfill 
the  requirements  of  R.'XLT. 

Guitlance  and  policy  documents  that 
we  used  to  define  specific  enforceabilitv 
and  R.\CT  requirement'-  include  the 
following; 

•  Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementatmn  Plans.  U.S  EPA.  40 
CFRpart  51 

•  Issues  Relating  to  VOC  Regulation 
(Mtpoints.  Deficiencies,  and  Deviations, 
EPA  (May  25,  1988)  (the  Bluebook). 

•  State  Implementation  Plans; 
S'ltrogen  Oxides  Supplement  to  the 
Cieneral  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990  (the  "NOx 
.Supplement  to  the  General  Preamble"), 
U.S.  EP.\.  57  PR  55620  (\(i\  ernber  25. 
1992) 

•  Cost-Effective  S'itrogen  Oxides 
l\0\l  Reasonablv  Available  Control 
Technology  I R.ACTI,  U.S.  EPA  Office  of 
.\ir  Quality  Planning  and  Standards 
(March  16,  1994). 

•  Guidance  Document  for  Correcting 
Common  VOC  &■  Other  Rule 
Deficiencies.  U.S  EP.\  Region  l.X 
(August  21.  2001)  (the  Little  Bluebook). 

•  Determination  of  Reasonably 
Available  Control  Technology  I  RACT  I 
and  Best  .Available  Retrofit  Control 
Technology  iBARCTl  for  Industrial. 
Institutional,  and  Commercial  Boilers. 
Steam  Cenerutors.  and  Process  Heaters, 


California  Air  Resources  Board  (CARE) 
(July  18.  1991). 

•   .Mternative  Control  Techniques 
Document — \0\  Emissions  from  I'tilitv 
Boilers.  EPA-453/R~94-023  (March 
1494) 

B  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

We  believe  these  rules  are  consistent 
with  the  relevant  policy  and  guidance 
regarding  enforfeabilitv.  RACT,  and  SIP 
rehi.xations  We  also  believe  that  Rule 
232  corrects  \he  pre\  ioush'  identified 
deficiency  regarding  the  lack  of  a 
compliance  schedule  in  the  rule.  The 
TSDs  have  more  inform. ition  on  our 
evaluation. 

(,'  Public  Comment  and  Final  Action 

As  authorized  in  section  1 10(k)(3)  of 
the  t^.^A.  EPA  is  fully  approving  the 
submitted  rules  because  we  believe  they 
fulfill  all  relevant  requirements.  We  do 
nut  think  anyone  will  object  to  this,  so 
we  are  finalizing  the  approval  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
subinitteil  rules.  If  we  receive  adverse 
comments  by  November  13.  2003.  we 
will  publish  a  timelv  withdrawal  in  the 
Federal  Register  tn  notify  the  public 
that  the  dirt'(  t  fuial  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  ,i  suhsecjuent  final  action 
based  on  the  [irnposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  ap[iroval  will  be  effective 
without  further  iioljt  e  on  December  15, 
200. i  This  will  incorporate  these  rules 
into  the  federallv -enforceable  .SIP. 

Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 
paragraph,  or  se(  lion  of  this  rule  and  if 
that  provision  mav  be  severed  from  the 
remainder  of  the  rule.  EP.V  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
((imiTient 

III.  Statutury  and  Executive  Order 
Reviews 

lender  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget   For 
this  reason,  tliis  action  is  also  not 
subject  to  Exe(  utive  Ordt^r  13211. 
"Actions  Coiu  erning  Regulations  That 
.Sigiiifi(  aiitly  .Affect  Energy  Supply. 
Distribution,  (jr  Use"  (66  VR  28355,  May 
22,  2001 1  This  a(Jion  merely  approves 
state  law  a^  meeting  Federal 
requirements  ami  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law   .Accordingly,  the 


Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  etseq.).  Becau.se  this' 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  bv  Executive  Order  13175 
(65  FR  67249,' November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  •  (62  FR  19885,  April  23,  1997),  " 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  conte.xt,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  .'ieq..  as  added  by  the  Small 
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Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  15, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  piuposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference,  Intergovernmental  relations. 
Nitrogen  oxides.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  September  3,  2003. 
Wayne  Nastri, 

Regional  Administrator,  Region  DC. 

u  Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

m  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— California 

■  2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(296)(i)(A)(2)  and 
(312)(i)(B)  to  read  as  follows: 

§  52.220    Identification  of  plan. 

***** 

(c)  *   *   * 
(296)  *   *   * 
(i)  *   *   * 
(A) *   *   * 


(2)  Rule  232,  adopted  on  October  18, 
1994 'and  amended  on  September  25, 
2001. 

***** 

(312) '   *   * 

(i)  *   *   * 

(B)  Santa  Barbara  County  Air 
Pollution  Control  District. 

[1]  Rule  360,  adopted  on  October  17, 
2002. 
***** 

[FR  Doc.  03-25800  Filed  10-10-03:  8:45  am] 
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ENVIRONIMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KY  135— 200337(a);  FRL-7572-9] 

Approval  arid  Promulgation  of 
Implementation  Plans  for  Kentuclcy: 
S<Hirce-Specific  Revision  for  IMarathon 
Ashland  Petroleum  Marine  Repair 
Termiruil 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  approving  a 
source-specific  revision  to  the  State 
Implementation  Plan  (SIP)  of  the 
Commonwealth  of  Kentucky.  This 
revision  requires  the  Marathon  Ashland 
Petroleum  Marine  Repair  Terminal 
(MAPMRT)  to  implement  volatile 
organic  compoimd  (VOC)  reasonably 
available  control  technology  (RACT)  for 
its  barge  cleaning  operation  as  part  of  a 
contingency  measure  implemented  for 
the  Himtington- Ashland  1-Hour  Ozone 
Maintenance  Area. 

DATES:  This  direct  final  rule  is  effective 
December  15,  2003  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  November  13,  2003.  If 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be 
submitted  by  mail  to:  Michele 
Notarianni,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency  Region  4,  61  Forsyth  Street. 
SW.,  Atlanta,  Georgia  30303-8960. 
Comments  may  also  be  submitted 
electronically,  or  through  hand 
delivery/cornier.  Please  follow  the 
detailed  instructions  described  in 
SUPPLEMENTARY  INFORMATION  (sections 
VI.  B.l.  through  3.). 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Notariaimi,  Air  Planning 


Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Envirorunental  Protection  Agency 
Region  4,  61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303-8960.  Phone: 
(404)  562-9031.  E-mail: 
notarianni.michele@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  What  is  Today's  Action? 

n.  Why  Must  Kentucky  Adopt  an  Ozone 

Contingency  Measure  for  the 

Huntington-Ashland  Maintenance  Area? 
m.  What  Contingency  Measure  was  Adopted 

for  the  Area? 
rV.  What  VOC  Control  System  is  MAPMRT 

Using? 

V.  What  is  EPA's  Final  Action? 

VI.  General  Information 

Vn.  Statutory  and  Executive  Order  Reviews 

I.  What  Is  Today's:  Action? 

EPA  is  approving  a  source-specific- 
SIP  revision  to  the  Kentucky  SIP, 
submitted  by  the  Conunonwealth  of 
Kentucky  on  October  7,  2001,  which 
requires  MAPMRT  to  implement  vapor 
collection  and  control  equipment  with 
Em  overall  efficiency  of  at  least  90 
percent  for  its  barge  cleaning  operation. 
This  revision  satisfies  a  requirement  for 
Kentucky  to  implement  a  contingency 
measure  for  the  Himtington-Ashland  1- 
Hour  Ozone  Maintenance  Area  and 
meets  EPA's  VOC  RACT  requirements 
for  major  VOC  sources.  The  Huntington- 
Ashland  1-Hour  Ozone  Maintenance 
Area  consists  of:  Boyd  County  and  a 
portion  of  Greenup  County,  Kentucky; 
and  Cabell  County  and  Wayne  County, 
West  Virginia.  MAPMRT  is  located  in 
Boyd  Coimty,  Kentucky,  within  the 
maintenance  area.  MAPMRT  is  a  major 
VOC  point  source  because  the  source's 
barge  cleaning  operation  has  the 
potential  to  emit  more  than  100  tons  per 
year  of  VOC. 

n.  Why  Must  Kentucky  Adopt  an  Ozone 
Contingency  Measure  for  the 
Huntington- Ashland  Maintenance 
Area? 

Diu-ing  calendar  year  1998,  a 
Huntington,  West  Virginia  ozone 
monitor  recorded  five  exceedances  of 
the  1-hour  ozone  National  Ambient  Air 
Quality  Standard  (NAAQS)  during  a 
period  when  the  1-hour  NAAQS  was 
revoked  by  EPA.  The  1-hour  ozone 
maintenance  plan  for  the  Kentucky 
portion  of  the  Huntington-Ashland 
maintenance  area  requires  Kentucky  to 
adopt  one  or  more  contingency 
measiures  within  six  months  of  a 
monitored  violation.  This  six-month 
time  period  is  not  applicable  in  this 
case,  since  the  initial  violation  occurred 
in  1998,  during  a  time  period  in  which 
EPA  had  revoked  the  1  -hour  ozone 
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NAAQS.  Upon  reinstatement  of  the  1- 
hour  NAAQS,  effective  October  18, 
2000,  EPA  required  violating 
mdintenance  areas  to  expeditiously 
provide  plans  to  implement  their 
maintenance  plans  to  address  any 
\  lolations   Kontuckv  is  fulfilling  the 
latter  requirement.  .A  [une  28,  2001. 
letter  from  the  Commonwealth  officially 
notified  EPA  of  its  implementation  of  an 
ozone  rontingent:v  measure  in  the 
Kentuc:k\'  portion  of  the  Huntington- 
Ashland  maintenance  area.  Currently, 
the  area  is  attaining  the  1-hour  ozone 
NAAQS 

ni.  What  Contingency  Measure  Was 
Adopted  for  the  Area? 

Kentucky  utilized  the  contingency 
measure  listed  in  the  area's  maintenance 
plan  to  implement  'a  program  to  make 
existing  controls  on  stationary  sources 
more  effective,  or  require  additional 
emission  reductions."  Because  V(X' 
emissions  from  MAPMRT's  barge 
cleaning  operations  were  significant. 
MAPMRT  was  selected  as  a  sourcx' 
where  additional  emission  reductions 
ma\  be  realized   Based  on  vear  2000 
emissions  data,  the  barge  (leaning 
operations  represent  an  estimated  87 
percent  of  the  sources  total  V'OC 
emissions.  The  title  \'  permit  for 
.MAP.VIRT  requires  the  overall  efficiency 
for  capture  and  control  of  V'OC 
emissions  from  barge  cleaning 
operaticms  to  be  at  least  90  percent  to 
satisf\-  Kentucky  rule  401  KAR  .50:012, 
"General  application"  This  rule 
requires  RuACT  for  maior  V'OC  sources  in 
Kentucky  counties  designated  ozone 
nonattainment  with  the  exception  of 
marginal  areas.  Although  the  Kentucky 
portion  of  the  Huntington-Ashland  area 
is  classified  attainment  for  the  1-hour 
ozone  N.A.\QS,  Kentucky  elected  as  a 
contingency  measure  to  require  VOC 
R.-\CT  for  MAPMRT's  barge  cleaning 
operations.  Since  no  EPA  Control 
Technique  Guideline  fCTG)  exists  for 
this  source  category.  Kentucky  must 
submit  the  controls  as  a  source-specific 
non-CTG  R.\CT  SIP  revision  to  ensure 
that  these  controls  meet  R.\CT  and  are 
adequately  enforceable. 

IV.  What  VOC  Control  System  is 
MAPMRT  Using? 

Earlier  than  required.  MAPMRT 
installed  and  is  operating  a  vapor 
collection  and  control  system  for  its 
barge  c;leaning  operatiims  with  an 
overall  efficiency  of  90  percent.  The 
c:ontrol  system  will  reduce  the  source's 
emissons  by  an  estimated  0  76  tons  per 
day  and  reduce  VT)C  point  source 
emissions  for  the  area  by  an  estimated 
2.78  percent.  MAPMRT's  Barge 
Cleaning  VOC  Control  Plan,  required  as 


part  of  its  title  V  permit,  describes  its 
Barge  Degassing  Vapor  Clontrol  System. 
This  control  system  is  consistent  with 
those  controls  used  at  similar  operations 
in  the  country  (;  e..  Louisiana  and 
Texas).  The  system  uses  thermal 
oxidation  to  c:ombust  vapors  from  the 
barge  The  combustion  piroducts  are 
used  to  produce  hot  water  (or  steam] 
and  inert  gas.  which  are  u.sed  for  input 
back  into  the  system  for  greater 
combustion  effii:iency  and  into  the 
barge  for  enhanced  safety.  EPA  and 
Kentucky  believe  the  system  satisfies 
EPA's  RAtT  requirement  for  major  VOC 
sources. 

V.  What  Is  EPA's  Final  Action? 

The  EPA  is  approving  this  source- 
specific  revisicm  to  the  Kentucky  SIP 
requiring  VOC  RACT  for  MAPMRT 
because  it  is  consistent  with  the 
recjuirements  of  the  C'lean  Air  Act  and 
EPA  polu  y 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the;  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  December  1.5,  2003 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
November  13.  2003. 

If  the  EPA  receives  such  comments. 
then  F.VA  will  publish  a  doc:ument 
withdrawing  the  fiii.il  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect   All  public  ccimments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time  If  no  such  c:omments 
are  received,  tht;  public  is  advised  that 
this  rule  will  be  effective  on  December 
15,  200.5  and  no  further  action  will  be 
taken  on  the  proposed  rule. 

VI.  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Dorument  and  Other  Related 
Information' 

1.  The  Regional  Office  has  established 
an  official  public  rulemaking  file 
available  for  inspection  at  the  Regional 
Office.  EPA  has  established  an  official 
public'  rulemaking  file  for  this  action 
under  KY-1 /t,')-2()().r)7   The  official 
public  file  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 


Although  a  part  of  the  official  docket, 
the  public  rulemaking  file  does  not 
include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  rulemaking  file  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  61  Forsyth  Street,  SW., 
Atlanta.  Georgia  30303-8960.  EPA 
requests  that  if  at  all  possible,  ycu 
contact  the  contact  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  to 
schedule  your  inspection.  The  Regional 
Office's  official  hours  of  business  are 
Monday  through  Friday,  9  to  3:30, 
excluding  Federal  holidays. 

2.  Copies  of  the  State  submittal  and 
EPA's  technical  support  document  are 
also  available  for  public  inspection 
during  normal  business  hours,  by 
appointment  at  the  State  Air  Agency. 
C^ommonwealth  of  Kentucky,  Division 
for  Air  Quality,  803  Schenkel  Lane, 
Frankfort,  Kentucky  40601-1403.  (502/ 
573-3382). 

3.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the 
Regulation.gov  Web  site  located  at  httpj 
/v\-ww. regulations. gov  where  you  can 
find,  review,  and  submit  comments  on 
Federal  rules  that  have  been  published 
in  the  Federal  Register,  the 
Government's  legal  newspaper,  and  are 
open  for  comment. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  CBI,  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
rulemaking  identification  number  by 
including  the  text  "Public  comment  on 
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proposed  rulemaking  KY-1 35-200337" 
in  the  subject  line  on  the  first  page  of 
your  conunent.  Please  ensure  that  yoiu 
comments  are  submitted  within  the 
specified  conunent  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  yoiu-  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  yoiu- 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD-ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD-ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  yoiu  conunent 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
yoiu  comment.  EPA^'s  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  conunent  due 
to  technical  difficulties  and  caimot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  yoiu  comment. 

i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
notarianni.michele@epa.gov.  Please 
include  the  text  "Public  conunent  on 
proposed  rulemaking  KY-135-200337" 
in  the  subject  line.  EPA's  e-mail  system 
is  not  an  "anonymous  access"  system.  If 
you  send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captiues  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captiued  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

ii.  Regulation.gov.  Your  use  of 
Regulation.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  Regulations.gov  at 
http://www.regulations.gov,  then  select 
Environmental  Protection  Agency  at  the 
top  of  the  page  and  use  the  go  button. 
The  list  of  current  EPA  actions  available 
for  comment  will  be  listed.  Please 
follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD-ROM.  You  may  submit 
comments  on  a  disk  or  CD-ROM  that 
you  mail  to  the  mailing  address 


identified  in  Section  2,  directly  below. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect,  Word  or  ASCII 
file  format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

2.  By  Mail.  Send  your  comments  to: 
Michele  Notariarmi,  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303-8960.  Please 
include  the  text  "Public  comment  on 
proposed  rulemaking  KY-135-200337." 
in  the  subject  line  on  the  first  page  of 
your  comment. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Michele 
Notarianni,  Regulatory  Development 
Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division  12th  floor,  U.S.  Environmental 
Protection  Agency,  Region  4,  61  Forsyth 
Street,  SW.,  Atlanta,  Georgia  30303- 
8960.  Such  deliveries  are  only  accepted 
diuing  the  Regional  Office's  normal 
hours  of  operation.  The  Regional 
Office's  official  hoius  of  business  are 
Monday  through  Friday,  9  to  3:30, 
excluding  Federal  holidays. 

C.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD-ROM, 
mark  the  outside  of  the  disk  or  CD-ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD-ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40CFRPart2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD-ROM,  mark  the 
outside  of  the  disk  or  CD-ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procediues  for  claiming  CBI,  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 


D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemsjcing  identification  number  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  your 
comments. 

Vn.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatorv*  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirem  nts 
imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  ma    late  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  o;  1995 
(Public  Law  104^). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  cmd 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
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Ft'deral  CJovemment  and  Indian  tribes, 
as  specified  bv  Executive  Ordfr  1,3175 
!B5  FR  67244,  Novfinher  4.  2000)   Thi.s 
action  also  does  not  havf  Ff'deralism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  .States, 
on  the  relationship  between  the  national 
government  and  the  .States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  t)rder  IJl  VJ.  Ih4  FR  4  }2,t=. 
.August  10.  1994)  This  action  merelv 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  AcA  This  rule  also  l^  not 
subject  to  E,xecuti\.f  (Jrder  13045 

Protection  of  (Children  from 
Envirtmmental  Health  Risks  and  Safety 
Risks"  (62  FR  19H83,  April  23.  1997J, 
because  it  is  not  economically 
significant 

In  reviewing  SIP'  submisMims.  KI'.W 
role  is  to  appro\e  state  choic;es. 
provided  that  the\'  meet  the  criteria  nf 
the  ('lean  .Mr  .\ct    In  this  context,  m  the 
absence  of  a  prior  existing  reijuirement 
for  the  State  to  use  voluntar\  consensu-, 
standards  (\'C.S).  p]P.-\  has  no  .iuthnrit\ 
to  disappriue  a  SIP  suf)missipn  tur 
failure  to  use  V'CS.  It  wnuld  thus  be 
inconsistent  with  applicable  l-iw  tor 
EPA,  when  it  reviews  a  SIP  -.ubmissioii, 
to  use  V'CS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thu>.  the 


recjuirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
.\dvan(  ement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply   This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
r  S  C     T)!)!  t't  sef/  ) 

The  (  jingressional  Review  Act.  5 
U.S.C.  section  801  ef  seq  .  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  A(  t  of  199fi. 
tjener.ilh  provides  that  before  a  rule 
iii<i\  take  effect,  the  ageiK  \ 
prnniulgating  the  rule  must  submit  a 
rule  repi)rt.  which  iin  luiles  a  copy  of 
the  rule,  to  ea(  h  House  of  the  (Congress 
and  to  the  Comptroller  (General  of  the 
I'nited  States   EPA  will  submit  a  report 
( ontaining  this  rule  and  other  required 
information  to  the  IS   Senate,  the  US. 
House  of  Representatives,  antf  the 
Comptroller  General  of  the  United 
■States  prior  to  publii  ation  of  the  rule  in 
the  Federal  Register.  .-\  major  rule 
I  aiinot  take  effe(i  until  BO  days  after  it 
IS  published  m  the  Federal  Register. 
This  ,i(  tion  is  nut  a    ■major  rule"  as 
debited  h\   "i  r  S  C    se(  tion  H04(2) 

I  nder  sei  tion  f07(b)(  1)  of  the  C;!ean 
.\ir  .\(  t.  [letitions  tor  ludicial  review  of 
this  ,11  tidii  must  be  filed  in  the  I'nited 
States  Cjiurt  lit  .\ppeals  for  the 
i[>priipriate  circuit  bv  [)e( ember  15, 
2U0J.  Filing  a  petition  for 
reconsideration  b\  the  .Administrator  of 
this  final  rule  dues  not  affect  the  finality 
of  this  rule  ti  i[  tlie  purposes  of  ludu  ial 


review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Intergovernmental 
relations.  Ozone.  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  October  1.  2003. 
A.  Stanley  Meiburg, 

Ai-tmfi  Regional  Administrator.  Rfgion  4 

■  Part  52  of  chapter  I.  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42. U.S.C.  7401  et  seq. 

Subpart  S — Kentucky 

■  2.  Section  52.920(d)  is  amended  by 
adding  a  new  entry  at  the  end  of  the  table 

to  read  as  follows: 

§  52.920    Identification  of  plan. 

***** 

(d)  *    *    * 


EPA— Approved  Kentucky  Source-Specific  Requirements 


Name  of  socrce 


Permit  No 


State  effective 
date 


EPA  approval  date 


Federal  Register  Notice 


Marathion   Asriiand   Petroieum   Ma- 
nne  Repair  Terminal 


N/A 


12/22/99     10.14/03  [Insert  FR  page  Citation] 


:KKU(H    in-2,=.~MH  Filed  10-10-03;  8:45  ami 

BILLING  CODE  6560-50-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Parts  59  and  61 

RIN  '660-AA14 

National  Flood  Insurance  Program 
(NFIP);  Inspection  of  Insured 
Structures  by  Communities 

AGENCY:  Federal  Emergenc  v 
Management  .Xgeiu  y  (FTIM.-X). 
Emergencv  Preparedness  and  Response 
Directorate,  Department  of  Homeland 
Security  (DHS) 


ACTION:  Adoption  of  interim  final  rule  as 
final. 

summary:  This  final  rule  adopts  the 
interim  final  rule,  published  in  the 
Federal  Register  on  March  8.  2002,  to 
amend  the  NFIP  regulations  to  clarify 
that  areas  of  Monroe  County.  Florida 
that  incorporate  on  or  after  lanuar\'  1, 
1999,  and  become  eligible  for  the  sale  of 
flood  insurance  must  participate  in  the 
inspection  procedure  as  a  condition  of 
joining  the  NFIP.  An  inspection 
procedure  was  established  to  help  the 
communities  of  Monroe  County  and  the 
Village  of  Islamorada  verify-  that 
structures  comply  with  the  community's 
floodplain  management  ordinance  and 
to  ensure  that  property  owners  pay 
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flood  insurance  premiums  to  the  NFIP 
commensurate  with  their  flood  risk. 
DATES:  44  CFR  59.30(a)  became  effective 
on  March  8,  2002.  The  amendments  to 
Appendices  (A)(4).  (A)(5),  and  (A)(6)  of 
44  CFR  part  61  became  effective  on  Jime 
6,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Beaton,  FEMA,  Mitigation  Division,  500 
C  Street.  SW.,  Washington,  DC  20472, 
(facsimile)  202-646-4327,  or  e-mail 
donald.beaton@dhs.gov;  or  Lois  Forster, 
FEMA,  Mitigation  Division,  (facsimile) 
202-646-2577,  or  e-mail 
lois.forster@dhs.gov. 

SUPPLEMENTARY  INFORMATION:  The 

interim  final  rule  published  on  March  8, 
2002,  at  67  FR  10631  amended  44  CFR 
59.30  and  Appendices  (A)(4),  (A)(5), 
and  (A)(6)  of  44  CFR  part  61  to  clarify 
that  areas  of  Monroe  County,  Florida 
that  incorporate  on  or  after  Jemuary  1, 
1999.  and  become  eligible  for  the  sale  of 
flood  insurance  must  participate  in  the 
inspection  procedure  as  a  condition  of 
participating  in  the  NFIP.  An  inspection 
procedure  was  established  to  help  the 
communities  of  Monroe  County  and  the 
Village  of  Islamorada  verify  that 
structures  comply  with  the  community's 
floodplain  management  ordinance  and 
to  ensure  that  property  owners  pay 
flood  insurance  premiums  to  the  NFIP 
commensurate  with  their  flood  risk. 

The  closing  date  for  the  submission  of 
comments  was  June  6,  2002. 

Comments  on  the  Interim  Final  Rule 

By  the  close  of  the  comment  period, 
FEMA  received  no  comments  on  the 
interim  final  rule. 

Adoption  as  Final  Rule 

Accordingly,  the  interim  final  rule  to 
amend  the  NFIP  regulations  to  clarify 
that  areas  of  Monroe  County,  Florida 
that  incorporate  on  or  after  Janueiry  1 , 
1 999  and  become  eligible  for  the  sale  of 
flood  insurance  must  participate  in  the 
inspection  procedures  as  a  condition  of 
joining  the  NFIP  which  was  published 
at  67  FR  10631  on  March  8,  2002,  is 
adopted  as  a  final  rule  without  change. 

National  Environmental  Policy  Act 

FEMA  conducted  an  enviroimiental 
review  on  the  inspection  procedure. 
You  may  obtain  a  copy  of  the  Record  of 
Environmental  Review  documenting  the 
findings  through  FEMA's  Web  site  at 
WTVw.FEMA.gov,  or  by  writing  to  FEMA 
at  500  C  Street,  SW.,  Washington.  DC 
20472,  Attention:  Lois  Forster. 

Executive  Order  12898,  Environmental 
Justice 

FEMA  reviewed  the  inspection 
procedure  imder  Executive  Order  12898 


and  determined  that  the  inspection 
procedure  would  not  have  a 
disproportionate  adverse  impact  on  low- 
income  populations  and  minority 
populations.  FEMA  also  determined 
that  this  action  would  have  some 
adverse  effects  on  low-income 
populations  because  some  illegal 
enclosures  are  used  as  full-living  units 
and  the  residents  would  have  to  find 
replacement  housing.  The  effect  would 
be  caused  by  the  residents'  illegal 
activity,  not  by  this  regulator^'  action. 
FEMA  determined,  further,  that  there 
would  be  greater  adverse  health  and 
safety  impact  on  the  affected  low- 
income  populations  if  they  stayed  in 
these  illegally  built  ground  level 
enclosures.  The  enclosures  are  located 
in  flood  hazard  areas  below  the  Base 
Flood  Elevation  where  there  is  a 
significant  risk  of  flooding. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

FEMA  has  reviewed  the  inspection 
procedure  under  the  provisions  of 
Executive  Order  12866,  Regulatory- 
Planning  and  Review.  Under  Executive 
Order  12866.  58  FR  51735,  Oct.  4,  1993, 
a  significant  regulatory  action  is  subject 
to  the  Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulaton,' 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  th[e]  Executive  (0]rder. 

FEMA  found  that  the  final  rule  is 
neither  a  significant  regulatory  action 
nor  an  economically  significant  rule 
under  the  Executive  Order.  OMB  has 
not  reviewed  this  rule  imder  the 
principles  of  Executive  Order  12866. 

Executive  Order  13132,  Federalism 

Executive  Order  13132,  Federalism, 
seeks  to  ensure  that  Executive  agencies 
consider  principles  of  federalism  when 
developing  new  policies,  and  requires 
them  to  consult  with  State  and  local 


officials  when  their  actions  may  have 
federalism  implications. 

FEMA  reviewed  this  final  rule  for 
federalism  implications  under  Executive 
Order  13132  and  determined  that  this 
final  rule  does  not  have  federalism 
implications  as  defined  in  Executive 
Order  13132. 

In  addition  to  Monroe  County,  the 
Village  of  Islamorada,  and  the  State  of 
Florida,  FEMA  has  consulted  with  the 
City  of  Marathon  and  will  continue  to 
consult  and  coordinate  with  the  City  of 
Marathon  and  any  other  area  in  Monroe 
County  that  incorporates  and  becomes 
eligible  for  the  sale  of  flood  insurance 
after  Januarys  1.  1999.  that  will 
participate  in  the  inspection  procedure. 

Paperwork  Reduction  Act 

FEMA  submitted  the  information 
collection  requirements  to  OMB  for 
approval  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
Under  Control  Number  3067-0275, 
OMB  approved  the  information 
collection  requirements.  Now  that 
FEMA  is  part  of  DHS.  the  Control 
Number  is  1660-0045. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  final  rule  meets  the  applicable 
standards  of  subsections  2(a)  and  2(b)(2) 
of  Executive  Order  12778. 

The  interim  final  rule  published  on 
March  8,  2002  at  67  FR  10631  is 
adopted  as  final  without  change. 

Dated:  October  7,  2003. 
Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 

and  Response,  Department  of  Homeland 

Security. 

IFR  Doc.  03-25906  Filed  10-10-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  25 

PB  Docket  Nos.  02-34  and  02-54,  FCC  03- 
102] 

Satellite  Licensing  Procedures 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Federal  Communications 
Commission  published  in  the  Federal 
Register  of  August  27,  2003  (68  FR 
51499),  a  document  revising  the 
procedures  for  issuing  satellite  licenses. 
Inadvertently,  the  effective  date  for 
§§  25.137(d)(4).  25.164(c)  through  (e). 
and  25.165  was  stated  as  September  11, 
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2003.  This  document  stays  these  rules 
until  October  27.  2003 
DATES:  Eff»x:tivp  October  14.  2003. 
Sections  25.137(d)(4),  25.164(c)  through 
!e).  and  25  165.  published  at  68  FR 
51499  are  staved  until  October  27,  2003 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Spaeth.  Attomev  Advisor. 
Satellite  Division.  International  Bureau, 
telephone  (202)  41H-1539  or  via  the 
Internet  at  steven  spaeth^ifcc  gov. 
SUPPLMENTARY  INFORMATK)N:  The 
Commission  published  a  document  in 
the  Federal  Register  of  August  2  7.  2003 
(68  FR  514991,  adopting  4>^  25  137(d)(4), 
25  184it)  through  (e).  and  25  165   and 
adopting  an  effective  date  of  September 
1 1 .  2003  for  these  provisions.  This 
document  stavs  these  provisiims  until 
October  27.  2003 

Federal  Communications  Commission. 
Marlene  H.  Dortch. 

Se(  re  tan, 

[FR  Dor   0.J-2.T740  Filod  10-10-03;  8:45  am] 

BILU^4G  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  PART  25 

[IB  Docket  02-19;  FCC  03-137) 

Establishment  of  Policies  and  Service 
Rules  for  tfie  Non-Geostationary 
Satellite  Orbtt,  Fixed  Satellite  Service 
in  the  Ka-Band 

AGENCY:  Federal  Ciummunications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the 
(kimmission  has  adopted  lic;ensing  tiui 
service  rules  for  entities  to  provide  .Non- 
Geostationarv  Satellite  Orbit.  Fixed 
Satellite  Ser\  ice  in  the  KaBand 
frequenc  les.  specificallv  the  18  8-19.3 
(;Hz  and  28  3.5-29  iGHz  frequency 
bands.  I'pon  launch,  these  new  systems 
will  provide  a  varietv  of  data,  video  and 
telephony  services  in  Ka-Band 
frequencies  to  U.S.  consumers,  for 
( (immunications  in  the  I'niterl  States 
and  around  the  world 
DATES:  Effective  October  14    2003. 
FOR  FURTHER  INFORMATION  CONTACT:  I 
Mark  \'oung,  .■\ttornev  .^d\isor.  Satt^llite 
Division.  International  Bureau, 
telephone  (202)  418-0762  or  via  the 
Internet  at  mvoung'lfrr  gov 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  CominisMon  s  Report 
and  Orr/er  in  IB  Dot  ket  No  02-19,  FCC 
03-137,  adopted  lune  18.  2003  and 
released  July  9.  200  J  The  complete  text 
of  this  Heport  and  Order  is  available  for 


inspection  and  copying  during  normal 
business  hours  in  the  FC(;  Reference 
Information  Center.  Portals  II.  445  12th 
Street.  SVV  .  Room  CY-A257. 
Washington.  D('.  This  document  ma\' 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Quale.x  International.  Portals  II.  445 
12th  Str»?et.  SVV  .  Room  CY-B402. 
Washington.  DC  20554.  telephone  (202) 
863-2893,  facsimile  (202)  863-2898  or 
via  e-mail  qaalrxtnt&aol mm.  It  is  also 
available  on  the  Commissiim's  Web  site 
at 
http//\A'v\'\y  til  gov. 

Summary  of  the  Report  and  Order 

1.  The  I'cderal  Communications 
Commission  has  adopted  sharing  and 
ser\  i(  e  rules  for  tlu'  non-get, statif)nar\' 
satellite  orbit,  fixed  satellite  service 
(NGSO  FSS)  in  the  Ka-Band  frequencies. 
These  systems  will  provide  a  variety  of 
data,  video  and  telephone  services  to 
U.S.  consumers,  for  communications  in 
the  United  States  and  around  the  wiirld. 

2.  The  Commission  adopted  an 
innovative  sharing  technique  that  can 
accommodate  all  pending  applications 
for  this  service  m  the  available 
frequency  bands.  The  Commission  calls 
this  technique  avoidani:e  of  in-line 
interference  events   Under  this 
technique,  each  applicant,  once 
licensed,  will  be  authorized  to  operate 
its  system  in  the  entire  available  service 
spe(  truni.  so  long  as  it  avoids  c:ausing 
harmful  interference  to  oth(;r  NGSO  FSS 
systems. 

3.  The  Commission  anticipates  that 
there  will  be  predictable  instances  when 
the  spat  e  station  of  one  NGSO  FSS 
system  .ouf  the  earth  station  of  another 
system  are  .irr.inge  in  a  perfect  line  of 

I  unuuuiiK  .itioii.  an  ot.current.e  called  an 
in-line  interference  event.  The  sharing 
techniciue  allows  and  encourages  the 
two  system  operators  to  exchange  space 
station  orbit  liata  m  ortler  to  predict  and 
avoid  these  events  bv  aiu  mitigation 
means  prcffrreii    In  tht  event  the 
systems  (  aiiiiot  agree  on  ,i  [preferred 
avoid, UK  e  ini'thod.  the  Commission 
requires  that  the  split  the  available 
N(;SO  FS.S  service  spectrum  in  the  Ka- 
Band  ei^uallv  between  the  systems 
involved  in  the  event,  for  the  liuration 
of  the  event  The  Hrport  and  Order 
allows  the  first  launched  NGSO  FSS 
system  to  i  house  its  prefi^rred  et^ual 
portion  of  the  spet  truiii  to  which  its 
space  station  will  ^l^sort  when  an  in-line 
interference  event  arises. 

4  The  Report  and  Order  adopts  a 
tet  hiiu  ill  definition  of  an  in-line 
interlereni f  e\fiit  so  that  systems  can 
coordinate  their  orbits  in  advance.  The 
('ommission  adopted  ,tn  Farth-surface 
bast;d  (topocentiii  j  angular  separatum 


standard,  with  a  10-degree-avoidance 
angle  between  satellites  of  different 
networks. 

5.  The  Report  and  Order  determines 
the  priority  status  of  the  one  existing 
licensee  from  the  first  processing  round 
of  the  Ka-Band  NGSO  FSS,  Teledesic 
LLC,  when  it  coordinates  with  operators 
licensed  in  this  second  processing 
round  for  the  service. 

6.  The  Report  and  OrtJer  adopted 
service  rules  for  the  NGSO  FSS  service, 
including  an  implementation  milestones 
schedule.  Licensees  will  be  required  to 
file  an  annual  report  describing  the 
status  of  satellite  construction  and 
launch  dates.  The  Report  and  Order  also 
requires  that  applicants  disclose  orbital 
debris  mitigation  plans  before  licensing. 

Final  Regulatory  Flexibility 
Certification 

8.  The  Regulatory^  Flexibility  Act  of 
1980,  as  amended  (RFA),'  requires  that 
a  regulatory'  flexibility  analysis  be 
prepared  for  notice  and  comment 
rulemaking  proceedings,  unless  the 
agency  certifies  that  "the  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  .;mall  entities."  -  The  RFA 
generally  defines  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business."  "smallorganization," 
and  "small  governmental  jurisdiction."  ' 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act.-*  A  small  business 
concern  is  one  which;  (a)  is 
independently  owned  and  operated;  (b) 
is  not  dominant  in  its  field  of  operation; 
and  (c)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
.Administration  (SBA).'' 

9.  The  objective  of  the  Report  and 
Order  and  of  this  proceeding  is  to  assign 
the  NGSO  FSS  spectrum  to  satellite 
systems  operators  who  can  implement 
their  proposals  in  a  manner  that  serves 
the  public  interest.  The  final  rules  in  the 
Report  and  Order  will  reduce  regulatory 
burdens  and.  with  minimal  disruption 


•  See  T  I' si:   fiO:i   The  RKA.  ,S  I'S  C  601-612. 
hrfs  been  .unended  bv  the  -Small  Business 
RemiUlorv  Enforcement  Kaimess  .Act  uf  1996 
|SBRKF.\  Pub   I.    104-121,  no  .Stat   857(1996)) 

-5  i;  S.C  605(b) 

s/d.  at  601(6) 

■•  Id  at  601(3)  (incorporating  by  reference  the 
ilefinition  of  "small  busmess  toncern"  in  the  Small 
Business  .Act.  15  l'  S  C  632)   Pursuant  to  5  I'.S  C. 
6(11(31.  the  statutory  definition  of  a  small  business 
applies    unless  an  agency,  after  consultation  with 
llip  Offii  e  of  .Advocacy  ot  the  Small  Business 
.Administration  and  after  opportunity  tor  public 
<  ommenl.  establishes  one  or  more  definitions  of 
such  term  whi(  h  are  appropriate  tti  the  activities  of 
the  dgencv  and  publishes  such  definition(s|  in  the 
Federal  Register 

■Small  Business  .Act.  15  V.SC.  632 


Federal  Register / Vol.  68,  No.  198 /Tuesday,  October  14,  2003 /Rules  and  Regulations  59129 


to  existing  FCC  permittees  and 
licensees,  result  in  the  continued 
development  cf  NGSO  FSS  and  other 
satellite  services  to  the  public. 

10.  Neither  the  Commission  nor  the 
U.S.  Small  Business  Administration  has 
developed  a  small  business  size 
standard  specifically  for  NGSO  FSS 
licensees.  The  appropriate  size  standard 
is  therefore  the  SB  A  standard  for 
Satellite  Telecommunications,  which 
provides  that  such  entities  are  small  if 
they  have  $12.5  million  or  less  in 
annual  revenues.*^ 

1 1 .  The  rules  adopted  in  the  Report 
and  Order  apply  only  to  entities 
providing  NGSO  FSS.  Small  businesses 
will  not  have  the  financial  ability  to 
become  NGSO  FSS  system  operators 
because  of  the  high  implementation 
costs,  including  construction  of  satellite 
space  stations  and  rocket  launch, 
associated  with  satellite  systems  and 
services.^  Since  the  spectrum  and 
orbital  resources  available  for 
assignment  are  not  open  to  new 
entrants,  we  estimate  that  only  the  four 
applicants  whose  applications  are 
pending  will  be  authorized  by  the 
Commission  to  provide  these  services. 
None  of  the  seven  applicants  is  a  small 
business  because  each  has  revenues  in 
excess  of  $12.5  million  aimually  or  has 
parent  companies  or  investors  that  have 
revenues  in  excess  of  $12.5  million 

annually." 

12.  Therefore,  we  certify  that  the  rules 
adopted  in  this  Report  and  Order  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  Commission  will  send  a 
copy  of  this  Report  and  Order, 
including  this  Final  Regulatory 
Flexibility,  in  a  report  to  Congress 
pursuant  to  the  Congressional  Review 
Act."  In  addition,  the  Report  and  Order 
and  this  final  certification  will  be  sent 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration,  and 
will  be  published  in  the  Federal 
Register.'" 

Ordering  Clauses 

13.  Pursuant  to  Sections  4(i),  7(a), 
303(c),  303(f),  303(g),  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Sections  154(i), 
157(a),  303(c),  303(f),  303(g),  and  303(r), 


"13CFR  121.201,  North  American  Industry 
Classification  System  ("NAICS")  code  517410. 

"See  e.g..  Final  Analysis  Communication 
Services.  Inc.,  13  FCC  Red  6618,  6644  (1998)  (non- 
geostationarv  satellite  applicant  estimated  that 
"t;ost  of  construction,  launch  and  first-year 
operating  costs  for  two  satellites  was  approximately 
$6  22  million"). 

"  13  CFR  121.201.  North  American  Industry 
Classification  System  ("NAICS")  code  517410. 

«See  5  U.S.C.  801(a)(1)(A). 

'"See  5  U.S.C.  605(b).  * 


this  Report  and  Order  is  hereby 
ADOPTED. 

14,  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  SHALL  SEND  a 
copy  of  the  Report  and  Order,  including 
the  Final  Regulatory  Flexibility 
Certification,  in  a  report  to  Congress 
pursuant  to  the  Congressional  Review 
Act,  see  5  U,S,C,  801(a)(1)(A);  and  shall 
also  send  a  copy  of  this  Report  and 
Order,  including  the  Final  Regulatory 
Flexibility  Certification,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  See  5  U.S.C. 
605(b).  A  copy  of  this  Report  and  Order. 
including  the  Final  Regulatory 
Flexibility  Certification,  will  be 
published  in  the  Federal  Register.  See 
5  U.S.C.  605(b). 

List  of  Subjects  47  CFR  Part  25 

Satellites. 
Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretan,'. 

Rule  Changes  _ 

■  For  the  reasons  set  forth  in  the 
preamble,  part  25  of  title  47  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  25— SATELLITE 
COMMUNICATIONS 

■  1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  701-744.  Interprets  or 
applies  Sections  4,  301,  302,  303,  307.  309 
and  332  of  the  Communications  Act.  as 
amended.  47  U.S.C.  Sections  154.  301,  302, 
303,  307,  309  and  332,  unless  otherwise 
noted. 

■  2.  Section  25.145  is  amended  by 
removing  paragraph  (f)  and 
redesignating  paragraphs  (g)  and  (h)  as  (f) 
and  (g)  and  by  adding  paragraphs  (c)(3), 
(f)(l)(iv),  (h)  and  (i)  to  read  as  follows: 

§  25.1 45    Licensing  conditions  for  the 
Fixed-Satellite  Service  in  the  20/30  GHz 
bands. 

***** 

(c)  *    *    * 

(3)  A  description  of  the  design  and 
operational  strategies  that  it  will  use,  if 
any.  to  mitigate  orbital  debris.  Each 
applicant  must  submit  a  casualty  risk 
assessment  if  planned  post-mission 
disposal  involves  atmospheric  re-entry 
of  the  spacecraft, 
***** 

(f)  Reporting  requirements. 

***** 

(iv)  All  operators  of  NGSO  FSS 
systems  in  the  18,8-19.3  GHz  and  28.6- 
29.1  GHz  bands  shall,  within  10  days 
after  a  required  implementation 


milestone  as  specified  in  the  system 
authorization  certif\'  to  the  Commission 
by  affidavit  that  the  milestone  has  been 
met  or  notify  the  Commission  by  letter 
that  it  has  not  been  met.  At  its 
discretion,  the  Commission  may  require 
the  submission  of  additional 
information  (supported  by  affidavit  of  a 
person  or  person  with  knowledge 
thereof)  to  demonstrate  that  the 
milestone  has  been  met.  Failure  to  file 
a  timely  certification  of  milestones,  or 
filing  disclosure  of  non-compliance, 
will  result  in  automatic  cancellation  of 
the  authorization  with  no  further  action 
required  on  the  Commission's  part. 
*         *         *      _  _*         * 

(h)  Replacement  of  Space  Stations 
within  the  System  License  Term. 
Licensees  of  NGSO  FSS  systems  in  the 
18.8-19.3  GHz  and  28.6-29.1  GHz 
frequency  bands  authorized  through  a 
blanket  license  pursuant  to  paragraph 
(b)  of  this  section  need  not  file  separate 
applications  to  launch  and  operate 
technically  identical  replacement 
satellites  within  the  term  of  the  system 
authorization.  However,  the  licensee 
shall  certify  to  the  Commission,  at  least 
thirty  days  prior  to  launch  of  such 
replacement(s)  that: 

(1)  The  licensee  intends  to  launch  a 
space  station  into  the  previously- 
authorized  orbit  that  is  technically 
identical  to  those  authorized  in  its 
system  authorization  and 

(2)  Launch  of  this  space  station  will 
not  cause  the  license  to  exceed  the  total 
number  of  operating  space  stations 
authorized  by  the  Commission. 

(i)  In-Orbit  Spares.  Licensees  need  not 
file  separate  applications  to  operate 
technically  identical  in-orbit  spares 
authorized  as  part  of  the  blanket  license 
pursuant  to  paragraph  (b)  of  this  section. 
However,  the  licensee  shall  certif\'  to 
the  Commission,  within  10  days  of 
bringing  the  in-orbit  spare  into 
operation,  that  operation  of  this  space 
station  did  not  cause  the  licensee  to 
exceed  the  total  number  of  operating 
space  stations  authorized  by  the 
Commission, 

■  3  Section  25.261  is  added  to  read  as 
follows: 

§  25.261     Procedures  for  avoidance  of  in- 
line interference  events  for  Non 
Geostationary  Satellite  Orbit  (NGSO) 
Satellite  Network  Operations  in  the  Fixed 
Satellite  Service  (FSS)  B&nds. 

(a)  Applicable  \'GSO  FSS  Bands.  The 
coordination  procedures  in  this  section 
applv  to  non-Federal-Govemment 
NGSO  FSS  satellite  networks  operating 
in  the  following  assigned  frequency 
bands:  The  28.6-29.1  GHz  or  18.8-19.3 
GHz  fi'equency  bands. 
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(b)  Definition  of  In-line  interference 
events."  For  purposes  of  this  section,  an 
'"in-linf'  intcrffrrncp  event"  is  definfti 
as  the  interference  associated  with  an 
occurrence  of  any  physical  ahynment  ni 
space  stations  of  tun  or  more  satellite 
networks  -.vith  an  operating  Earth 
station  of  line  of  these  networks  in  such 
a  wav  that  thf  insular  separation 
hetween  npfpatinnal  links  of  the  two 
networks  is  les-;  than  10   as  measured  at 
the  Earth  station 

(c)  Default  procedure  If  no  agreed 
coordination  exists  between  two  or 
more  s.itellite  networks,  then  the  bands 
will  be  di\  ideii  among  the  affec.ted 
satellite  networks  involved  in  an  in-liii" 
interference  event  in  accordam  e  with 
the  following  pro(  t'dure: 

1 1 )  Each  of  n  (number  of)  satellite 
networks  involved  in  a  particular  in-line 
interference  event  shall  select  1/n  of  the 
assigned  spectrum  available  in  each 
frequency  band  for  its  home  base 
spectrum.  The  selection  order  for  each 
satellite  network  shall  be  determined  h\ 
and  be  in  accordance  with  the  date  that 
the  first  space  station  in  f'af:h  satellite 
network  is  launched  and  operating: 

(2)  The  affected  space  station(s)  of  the 
respective  satellite  netunrk'-  shall  onlv 
operate  in  the  selected    1   is.  spt'ctrum 
associated  with  its  satellite  network,  its 
hfime  base  spectrum,  for  the  (fiir.itinri  nf 
the  in-line  interfert'iice  event. 

(3)  .Ml  affected  space  station(s)  may 

resume  operatums  throughout  the 
assigned  frequ<-'n('\'  bands  once  the 
angular  separation  between  the  affected 
spa(  e  stations  in  the  in-line  interference 
event  is  again  greater  than  U) ' 

(d)  Coordination  procedure  .-\nv 
coordination  procedure  agreed  among 
the  affected  operating  satellite  networks. 
which  allows  operatuins  of  the  satellite 
networks  when  each  network's 
respective  space  stations  are  within  the 
10  degree  avoidance  angle  associated 
with  an  in-line  interference  event,  shall 
supersede  the  default  procedure  ot 
paragraph  (c)  of  this  section 
tioordination  mav  be  effected  using 
information  relating  to  the  space 
stations  and  the  parameters  of  one  or 
morf'  tvpical  earth  stations   .Ml  partit-s 
are  required  to  coordinate  in  good  faith. 

[PR  Doc.  03-25.=)q9  Filed  10-10-03;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pan  64 

(CG  Docket  No.  02-278,  FCC  03-230] 

Rules  and  Regulations  Implementing 
the  Telephone  Consumer  Protection 
Act  of  1991 

AGENCY:  Federal  ( iommiinications 

(Commission 

action:  Final  rule. 


summary:  In  this  doiument.  the 
(inmmissiiin  temporarilv  stays  the 
litiiit.itioiis  imposed  in  Mi4. 1200(f)(3) 
mi  the  duration  of  an    'established 
busiiitss  relationship"  as  applied  to  the 
^endiiiL;  lit  unsolicited  facsimile 
a^^\.>■rtl^^'lllents.  As  a  result,  the  IH- 
inonth  limitation  on  ihe  duration  of  tfie 
established  business  relationship  based 
on  pun  bases  .md  transactions  and  the 
three-month  limitation  on  applications 
and  inquires  will  not  .ipplv  to  the 
transmission  of  fai  simile 
ad\  ertisements  pending  either  a 
decisiun  on  this  issue  on 
reconsidt;ratHm  or  laiiuarv  1,  2005, 
whichever  is  sooner,  when  the 
t'\tt>nsion  of  tlu"  established  business 
relationship  to  unsolii  ited  tacsimih' 
id\  ertisements  is  due  to  expire. 
DATES:  Fffei  tive()(  tober  14.  200.3,  The 
li'dt'r.il  (  nmnuiiiK  <itions  (iommission 
uill  piililish  a  doi  iiiiii'iit  in  the  Federal 
Register  wtien  th>'  sl,i\  is  lifted  to 
remove  the  note  to  V'4.1.iOU(f)(3)  added 
bv  this  d(u  uiiient 

ADDRESSES:  Federal  Communications 
(Commission   44.t  12th  .Street,  S\V  . 
VV.ishingtoii.  DC  20,'i54 
FOR  FURTHER  INFORMATION  CONTACT: 
Eru  a  Ml  Mahoii  or  Kii  hard  .Smith  of  the 
Consumer  .Kc  liovernn.ental  .Affairs 
Hureau  at  1202!  41rt-2512 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summarv  of  the  (Commission's  Order 
adopted  September  2t).  2003.  and 
released  October  .?.  2003.  (;o[)ies  of  an\' 
subsefjueiith'  filed  do<  unients  in  this 
matter  will  be  a\ail,ible  for  public 
inspettioii  and  i  opying  iluring  regular 
business  hours  at  the  FCC  Reference 
Information  Center.  Port.ils  II.  44.5  12th 
Street.  SVV..  Room  CY-A2,S7. 
Washington.  DC  205,54.  The  complete 
text  of  this  decision  also  iiiaSv  be 
|)urchased  from  the  Commission's 
iluplicating  contractor  Qualex 
International,  Portals  IE  445  12th  Street. 
SVV  .  Room  CY-B402.  Washington.  DC 
20554.  telephone  (202)  H(). 1-2893. 
facsimile  (202)  8H3-2898.  or  via  e-mail 
qualexinf&aol com  To  request  materials 
in  accessible  formats  for  [leople  with 
disabilities  (Braille,  large  print. 


elet:tronic  files,  audio  format),  send  an 
e-mail  to  fcc504@fcc.gov  or  call  the 
(xinsumer  &  Governmental  Affairs 
Bureau  at  (202)  418-0531  (voice).  (202) 
418-7365  (TTY). 

Synopsis 

In  this  Order,  the  Commission  now 
temporarily  stays,  for  an  interim  period, 
the  limitations  imposed  in  §64.1200 
(f)(3)  on  the  duration  of  an  "established 
business  relationship"  as  it  applies  to 
the  sending  of  unsolicited  facsimile 
advertisements.  During  this  interim 
period,  the  established  business 
relationship,  as  applied  to  unsolicited 
facsimile  advertisements,  will  not 
expire  after  18  months  of  the  recipient's 
last  purchase  or  transaction  or  three 
months  after  the  last  application  or 
inquirv'.  Given  that  the  Commission's 
adoption  of  the  modified  established 
business  relationship  definition  in  the 
Report  and  Order.  FCC  03-153. 
published  at  68  FR  44144  ()uly  25. 
2003).  and  Announcement  of  effective 
date  published  at  68  FR  56764  (October 
1 .  2003).  was  limited  to  its  application 
to  telephone  solicitations,  the 
Commission  believes  that  good  cause 
exists  to  stay  application  of  the  time 
limitations  imposed  on  the  established 
business  relationship  in  the  context  of 
facsimile  advertisements  until  the 
Commission  conducts  a  review  on 
reconsidt^ration.  The  Commission 
emphasizes  that  nothing  in  this  Order 
impacts  the  conclusion  in  the  Order  on 
Reconsideration.  FCC  03-208; 
published  at  68  FR  50978.  August  25. 
2003.  that  an  established  business 
relationship  constitutes  sufficient 
[lermission  to  send  a  facsimile 
advertisement  until  January  1.  2005. 

The  Commission  notes,  how^ever,  that 
in  the  absence  of  any  Commission 
action  on  this  issue  prior  to  January  1, 
2005,  the  Commission's  determination 
that  an  established  business  relationship 
will  no  longer  be  sufficient  to  show  that 
an  individual  or  business  has  given 
express  permission  to  receive 
unsolicited  facsimile  advertisements 
will  go  into  effect  as  required  by  the 
Order  on  Reconsideration. 

The  actions  contained  herein  have  not 
changed  our  Final  Regulatory  Flexibility 
.Analysis  (FRFA),  which  is  set  forth  in 
the  Report  and  Order.  Thus,  no 
supplemental  FRFA  is  necessar}'.  In 
addition,  the  action  contained  herein 
imposes  no  new  or  modified  reporting 
and/or  recordkeeping  requirements  or 
burdens  on  the  public. 

Ordering  Clauses 

Pursuant  to  sections  1—4.  227.  and 
303(r)  of  the  Communications  Act  Of 
1934.  as  amended.  47  U.S.C.  151-154, 
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227,  and  303  (r);  and  section  1.429  of 
the  Commission's  Rules,  47  CFR  1.429, 
this  Order  in  CG  Docket  No.  02-278  is 
adopted  as  set  forth  herein. 

Tnis  Order  is  effective  upon 
publication  in  the  Federal  Register.  In 
light  of  the  fact  that  this  Order  imposes 
no  new  obligations,  the  Commission 
find  good  cause,  pursuant  to  5  U.S.C. 
553(d),  to  make  this  Order  effective  on 
less  than  thirty  days'  notice. 

List  of  Subjects  in  47  CFR  Part  64 

Telephone. 

■  For  the  reasons  set  forth,  amend  part 
64  of  title  47  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

■  1 .  Section  64.1200  is  amended  by 
adding  the  following  note  to  paragraph 

(f)(3): 

§64.1200    Dellvwy  restrictkNis. 

***** 

(f)  *  *  * 

Note  to  paragraph  (fHS):  Paragraph 
64.1200(f)(3)  is  stayed  as  of  October  14,  2003, 
as  it  applies  to  the  time  limitations  on 
facsimile  advertisements.  The  Federal 
Communications  Commission  will  publish  a 
document  in  the  Federal  Register  when  the 
stay  is  lifted. 


Federal  Communications  Commission. 

M arlene  H.  Dortch, 

Secretary. 

(FR  Doc.  03-25842  Filed  10-10-03;  8:45  am] 

BIUJNG  CODE  6712-01-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  74  and  78 

[ET  Docket  No.  95-18;  DA  0^2838] 

2  GHz  Suspension 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  suspension  order. 

SUMMARY:  This  dociunent  suspends  for 
60  days,  until  November  4,  2003,  the 
expiration  date  for  the  initial  two-year 
memdatory  negotiation  period  for  Phase 
1  of  the  2  GHz  band  relocation  plan 
between  Mobile-Satellite  Service  (MSS) 
and  Broadcast  Auxiliary  Service  (BAS). 
The  mandatory  negotiation  period  will 
continue  to  remain  in  effect  for  the 
duration  of  this  suspension  or  until 
otherwise  modified  by  Commission 
action.  The  Commission  retains  the 
option  to  shorten  or  lengthen  this 
suspension  as  circmnstances  warrant. 


DATES:  Effective  September  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Thayer,  Office  of  Engineering  and 
Technology,  (202)  418-2290. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
sununary  of  the  Commission's  Order,  ET 
Docket  No.  95-18,  DA  03-2838,  adopted 
September  4,  2003,  and  released 
September  5,  2003.*The  full  text  of  this 
document  is  available  for  inspection 
and  copying  during  regular  business 
hours  in  the  FCC  Reference  Center 
(Room  CY-A257),  445  12th  Street,  SW.. 
Washington,  DC  20554.  The  complete 
text  of  this  document  also  may  be 
pmchased  from  the  Conunission's  copy 
contractor,  Qualex  International,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554.  The  hill  text 
may  also  be  downloaded  at: 
www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365. 

Summary  of  the  Order 

1.  The  Order  effectively  immediately 
suspends,  for  60  days,  until  November 
4,  2003,  the  expiration  date  for  the 
initial  two-year  mandatory  negotiation 
period  for  Phase  1  of  the  2  GHz  band 
relocation  plan  between  Mobile-Satellite 
Service  (MSS)  and  Broadcast  Auxiliary 
Service  (BAS).  This  mandatory 
negotiation  period  was  originally 
adopted  in  the  Second  Report  and  Order 
and  Second  Memorandum  Opinion  and 
Order  (Second  Report  and  Order),  65  FR 
48174,  August  7,  2000,  in  this 
proceeding,  and  later  extended  until 
September  6,  2003,  in  a  subsequent 
Order  (Suspension  Order),  67  FR  53755, 
August  19,  2002.  The  mandatory 
negotiation  period  will  continue  to 
remain  in  effect  for  the  duration  of  this 
suspension  or  until  otherwise  modified 
by  Commission  action.  We  retain  the 
option  to  shorten  or  lengthen  this 
suspension  as  circumstances  warrant. 

2.  This  action  only  relates  to  35 
megahertz  of  spectrum ,  currently  used 
by  BAS  licensees,  in  the  1990-2025 
MHz  band.  In  1997,  the  Commission 
reallocated  this  spectrum,  paired  with 
35  megahertz  in  the  2165-2200  MHz 
band  used  by  Fixed  Service  (FS) 
licensees,  for  MSS,  effective  January  1, 
2000.  In  the  Second  Report  and  Order, 
it  adopted  relocation  procedures  for 
incumbent  licensees  in  these  bands.  The 
relocation  plan  was  modeled  after  the 
Conunission's  earlier  Emerging 
Technologies  policies  in  ET  Docket  No. 
92-9,  and  requires  MSS  entrants  to 
provide  comparable  facilities  to  BAS 
and  FS  incumbents  that  are  relocated 
prior  to  specified  sunset  dates.  The  BAS 
relocation  plan  calls  for  a  two-phase 


relocation,  each  phase  beginning  with  a 
two-year  mandatory  negotiation  period. 
In  the  event  that  an  agreement  for 
relocation  is  not  reached  by  the  end  of 
a  particular  negotiation  period,  the  MSS 
licensee(s)  have  the  option  of  relocating 
BAS  incumbents  involuntarily.  The 
initial,  two-year  mandatory  negotiation 
period  for  Phase  1  commenced  upon 
Federal  Register  publication  of  the 
Second  Report  and  Order  on  September 
6,  2000,  and  was  due  to  expire  on 
September  6,  2002.  The  Suspension 
Order  extended  this  date  by  one  year,  to 
September  6,  2003. 

3.  Recently,  the  Conunission  adopted 
decisions  that  will  permit  alternative 
uses  and  new  allocations  in  portions  of 
the  2  GHz  band  that  had  been  allocated 
for  MSS.  In  a  Third  Report  and  Order, 
Third  Notice  of  Proposed  Rulemaking, 
and  Second  Memorandum  Opinion  and 
Order,  68  FR  11987,  March  13,  2003,  in 
ET  Docket  No.  00-258,  it  reallocated  a 
portion  of  this  spectrum  in  order  to 
provide  for  new  Fixed  and  Mobile 
services,  including  Advanced  Wireless 
Services  (AWS).  In  a  Report  and  Order 
and  Notice  of  Proposed  Rulemaking  in 
IB  Docket  No.  01-185,  it  permitted  MSS 
licensees  to  provide  ancillary  terrestrial 
component  (ATC)  operations  in  the  2 
GHz  MSS  band.  The  Conunission  has 
not  yet  adopted  any  modifications  to  the 
existing  BAS  and  FS  relocation  rules  as 
may  be  necessary  in  light  of  these 
decisions. 

4.  In  the  Suspension  Order,  the 
Commission  noted  the  outstanding 
issues  in  the  MSS  Flexibility  Notice  and 
AWS  Notice  proceedings  relating  to  use 
of  the  2  GHz  MSS  band  and  concluded 
that  it  did  not  appear  that  it  would  be 
able  to  act  on  the  respective  issues  prior 
to  the  Phase  1  BAS  mandatory 
negotiation  deadline  of  September  6, 
2002.  It  concluded  that  it  was  in  the 
public  interest  to  continue  the 
negotiating  period  imtil  we  were  able  to 
address  these  relocation  issues.  It  also 
foimd  that  it  was  prudent  and  in  the 
public  interest  to  suspend  the  expiration 
of  the  initial  negotiation  period  for  one 
year  under  those  circumstances,  rather 
than  prejudice  consideration  of  the 
relocation  issues  presented  in  the 
pending  proceedings.  The  Commission 
further  stated  that  it  retained  the  option 
to  shorten  or  lengthen  this  suspension 
as  circumstances  warranted. 

5.  In  February  of  this  year,  the 
Commission  decided  to  reallocate 
portions  of  the  2  GHz  MSS  band  (in  ET 
Docket  No.  00-258)  and  modify  the 
nature  of  permissible  MSS  use  of  the 
band  (in  IB  Docket  No.  01-185). 
However,  it  has  not  yet  addressed  the 
modifications  to  the  BAS  and  FS 
relocation  plan  that  may  be  necessary 
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because  of  these  decisions  and  several 

outstanding  Petitions  for 
Reconsideration  and  C'larificatinn 
Accordingly,  the  considerations  that  led 
the  Commission  to  adopt  the 
Suspension  Order  continue  to  apply 
with  respect  to  the  scheduled 
September  6.  200^  expiration  date  for 
the  initial  Phase  1  mandatory  BAS 
negotiation  period.  Specifically,  we  find 
that  it  is  in  the  public  interest  to 
c:ontinue  the  negotiating  period  until  we 
address  outstanding  relocation  issues  in 
the  band  Also,  by  suspending  the 
expiration  of  the  initial  negotiation 
period,  we  will  not  prejudice 
consideration  of  the  relocation  issues 
still  pending.  For  these  reasons,  we 
suspend,  effective  immediately  ufion 
release  of  this  order,  expiration  (jf  the 
initial  Phase  1.  two-year  mandatory  BAS 
negotiation  period  for  fiO  days,  until 
Noyember  4,  2003. 

6.  As  in  the  Suspension  Order,  we 
retain  the  option  to  shorten  or  lengthen 
this  suspension  as  circumstances 
warrant.  We  also  emphasize  that  \h>' 
action  taken  herein  i?-  interim  in  nature 
and  does  not  prejudice  further  action  in 
other  proceedings   For  the  duration  of 
this  suspension,  all  other  aspects  of  the 
initial  mandatory  BAS  negotiation 
period  will  continue  in  force  and,  as  a 
consequence,  BAS  incumbents  will  not 
be  subject  to  inyolunt.irv  relocation  by 
.MSS  licensees.  For  tht'  duratum  of  the 
suspension,  we  likewise  require  MSS 
and  BAS  licensees  to  comply  with  all 
negotiation  requirements  and 
procedures  adopted  in  the  Second 
Report  and  Order  that  are  applicable  to 
the  initial  BAS  mandatory  negotiatitm 
period 

Ordering  Clauses 

7.  Authority  for  issuance  of  this  Order 
is  contained  in  sections  4(11.  5(c),  303(f). 
and  303(r)  of  the  Ciommunications  Act 
of  ly.U.  as  amended,  47  L'.SC.  154(il. 
1.5.5(c).  303(f).  and  303(r).  and  Section 
553(d)  of  the  Administratiye  Procedure 
.\ct.  5  L'.S.C.  553id)   This  action  is  taken 
under  delegated  authority,  pursuant  to 
s^'ctions  0.31(m)  and  0.241(a)  of  the 
Commission's  Rules,  47  CFR  0.31(m) 
and  0.241(a). 

8  Pursuant  to  sections  4{i),  303(f), 
and  303(r)  of  the  Communications  Act 
of  1934.  as  amended,  47  U.S.C.  154(i), 
303(n.  and  303(r).  Section  553(d)  of  the 
.•\dministratiye  Proc:edure  Act.  5  U.S.C. 
553(d).  and  sections  0.31(m)  and 
0.241(a)  of  the  Commission's  Rules.  47 
CFR  0.31(m)  and  0.241(a),  the  expiration 
date  of  September  6.  2002.  for  the  initial 
two-year  mandatory  BAS  negotiation 
period  for  Phase  1  set  forth  in  the 
Second  Report  and  Order  in  ET  Docket 
No.  95—18  is  hereby  suspended. 


effective  immediately  upon  release  of 
this  order,  for  fiO  days  until  November 
4. 2003 

List  of  Subjects  in  47  CFR  Parts  74  and 
78 

(iommunications  equipment.  Radio. 

Kt-deral  Commiinii  aliori>  Comnussion. 
Marlene  H.  Dortch, 

Set  n'liir, 

Rule  Changes 

■  For  the  reasons  iliscussed  in  the 
preamble,  the  Federal  (iommunications 
Commission  amends  47  CFR  parts  74 
and  78  to  read  as  follows: 

■  1  The  authority  citation  for  part  74 
continues  to  read  as  follows: 

Authority:  47  L'.S.C.  154,  3U3.  307.  and 
554 

■  2.  Section  74.690  is  amended  by 
revising  the  n(jte  following  paragraph  (e) 
tn  read  as  follows: 

§  74.690    Transition  of  the  1 990-2025  MHz 
band  from  the  Broadcast  Auxiliary  Service 
to  emerging  technologies. 
•  •  *  *  * 

(e)  *   *    * 

Note  to  paragraph  (e);  1(!(.'  suspends  for  60 
days,  until  November  4.  2003,  the  expiration 
date  for  the  initial  two-year  mandatory 
negotiation  period  in  paragraph  (f-)(l)  and  the 
beginning  of  the  involiintdrv  rnlocation 
pt'riod  in  prtrHgrnph  U'H4) 

■  3  The  authority  titation  for  part  78 
c;ontinues  to  read  as  follows: 

Authority:  Sees.  2,  3,  4,  301.  303.  307.  308. 

309.  48  Stdl  .  as  amended.  lOf.4.  1065.  1066. 
1081.  1082.  108.i.  1084  lU8->.  47  CSC.  152. 
153.154,301.303,307    <0H,   U)9 

■  4.  Sec  tinii  7K  40  is  amended  by 
revising  thf  note  following  paragraph  (f) 
to  read  as  follows 

§  78.40     Transition  of  the  1 990-2025  MHz 
band  from  the  Cable  Television  Relay 
Service  to  emerging  technologies. 

»  •  •  »  « 

(f)  *    *    * 

Note  to  paragraph  (fl:  Yi'.C  suspends  tor  tiO 
days,  until  November  4,  20():i    ihe  expiration 
date  for  the  uiiIihI  two-year  mandatory 
negotiation  period  in  paragraph  (e|(l)  and  the 
beginning  of  the  involuntary  relocation 
period  in  paragraph  (11(41 

;FRL)oi  ().-i-2.'S8-|)  hded  lU-lU-03;  8:45  an'i] 
BILLING  CODE  6712-01   U 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  544 

[Docket  No.:  NHTSA-2003-14372] 

RIN2127-AJ01 

Insurer  Reporting  Requirements;  List 
of  Insurers  Required  To  File  Reports 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 
action:  Final  rule. 


summary:  This  final  rule  updates 
Appendices  A.  B,  and  C  of  49  CFR  part 
544.  insurer  reporting  requirements.  The 
appendices  list  those  passenger  motor 
vehicle  insurers  that  are  required  to  file 
reports  on  their  motor  vehicle  theft  loss 
experiences.  An  insurer  included  in  any 
of  these  appendices  must  file  three 
copies  of  its  report  for  the  2000  calendar 
year  before  October  25.  2003. 
DATES:  This  final  rule  becomes  effective 
on  October  14.  2003.  Insurers  listed  in 
the  appendices  are  required  to  submit 
reports  on  or  before  October  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carlita  Ballard.  Office  of  Planning  and 
Consumer  Standards,  NHTSA.  400 
Seventh  Street,  SVV..  Washington.  DC 
20590.  Ms.  Ballard's  telephone  number 
is  (202)  366-0846.  Her  fax  number  is 
(202)493-2290. 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  49  U.S.C.  33112,  Insurer 
reports  and  information,  NHTSA 
requires  certain  passenger  motor  vehicle 
insurers  to  file  an  annual  report  with  the 
agency.  Each  insurer's  report  includes 
information  about  thefts  and  recoveries 
of  motor  vehicles,  the  rating  rules  used 
by  the  insurer  to  establish  premiums  for 
comprehensive  coverage,  the  actions 
taken  by  the  insurer  to  reduce  such 
premiums,  and  the  actions  taken  by  the 
insurer  to  reduce  or  deter  theft.  Under 
the  agency's  regulation,  49  CFR  part 
544,  the  following  insurers  are  subject  to 
the  reporting  requirements:  (1)  Those 
issuers  of  motor  vehicle  insurance 
policies  whose  total  premiums  account 
for  1  percent  or  more  of  the  total 
premiums  of  motor  vehicle  insurance 
issued  within  the  United  States;  (2) 
those  issuers  of  motor  vehicle  insurance 
policies  whose  premiums  account  for  10 
percent  or  more  of  total  premiums 
written  within  any  one  state;  and  (3) 
rental  and  leasing  companies  with  a 
fleet  of  20  or  more  vehicles  not  covered 
by  theft  insurance  policies  issued  by 
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insurers  of  motor  vehicles,  other  than 
any  governmental  entity. 

Pursuant  to  its  statutory  exemption 
authority,  the  agency  exempted  certain 
passenger  motor  vehicle  insurers  from 
the  reporting  requirements. 

A.  Small  Insurers  of  Passenger  Motor 
Vehicles 

Section  33112(f)(2)  provides  that  the 
agency  shall  exempt  small  insurers  of 
passenger  motor  vehicles  if  NHTSA 
finds  that  such  exemptions  will  not 
significantly  affect  the  validity  or 
usefulness  of  the  information  in  the 
reports,  either  nationally  or  on  a  state- 
by-state  basis.  The  term  "small  insurer" 
is  defined,  in  section  33112(f)(1)(A)  and 
(B),  as  an  insurer  whose  premiums  for 
motor  vehicle  insurance  issued  directly 
or  through  an  affiliate,  including 
pooling  arrangements  established  under 
state  law  or  regulation  for  the  issuance 
of  motor  vehicle  insurance,  account  for 
less  than  1  percent  of  the  total 
premiums  for  all  forms  of  motor  vehicle 
insurance  issued  by  insurers  within  the 
United  States.  However,  that  section 
also  stipulates  that  if  an  insurance 
company  satisfies  this  definition  of  a 
"small  insurer,"  but  accounts  for  10 
percent  or  more  of  the  total  premiums 
for  all  motor  vehicle  insurance  issued  in 
a  particular  state,  the  insurer  must 
report  about  its  operations  in  that  state. 

In  the  final  rule  establishing  the 
insurer  reports  requirement  (52  FR  59; 
January  2,  1987),  49  CFR  part  544, 
NHTSA  exercised  its  exemption 
authority  by  listing  each  insurer  subject 
to  the  reporting  requirements  in 
Appendix  A.  Because  the  number  of 
insurers  subject  to  the  reporting 
requirements  is  smaller  than  the  number 
of  insurers  that  fall  under  the  1% 
exemption,  the  agency  chooses  to 
publish  the  shorter  list  of  insurers 
subject  to  the  reporting  requirements  of 
49  U.S.C.  33112.  In  Appendix  B, 
NHTSA  lists  those  insurers  required  to 
report  for  particular  states  because  each 
insiu^r  had  a  10  percent  or  greater 
market  share  of  motor  vehicle  premiums 
in  those  states.  In  the  January  1987  final 
rule,  the  agency  stated  that  it  would 
update  Appendices  A  and  B  annually. 
NHTSA  updates  the  appendices  based 
on  data  volimtarily  provided  by 
insurance  companies  to  A.M.  Best,^ 
which  A.M.  Best  publishes  in  its  State/ 
Line  Report  each  spring.  The  agency 
uses  the  data  to  determine  the  insurers' 
market  shares  nationally  and  in  each 
state. 


B.  Self-Insured  Rental  and  Leasing 
Companies 

In  addition,  upon  making  certain 
determinations,  NHTSA  grants 
exemptions  to  self-insurers,  i.e.,  any 
person  who  has  a  fleet  of  20  or  more 
motor  vehicles  (other  than  any 
governmental  entity)  used  for  rental  or 
lease  whose  vehicles  are  not  covered  by 
theft  insurance  policies  issued  by 
insurers  of  passenger  motor  vehicles 
(see  49  U.S.C.  33112(b)(1)).  Under  49 
U.S.C.  33112(e)(1)  and  (2),  NHTSA  may 
exempt  a  self-insurer  from  reporting,  if 
the  agency  determines: 

(1)  The  cost  of  preparing  and 
furnishing  such  reports  is  excessive  in 
relation  to  the  size  of  the  business  of  the 
insurer;  and 

(2)  The  insurer's  report  will  not 
significantly  contribute  to  carrying  out 
the  piu-poses  of  Chapter  331. 

In  a  final  rule  published  June  22,  1990 
(55  FR  25606),  the  agency  granted  a 
class  exemption  to  all  companies  that 
rent  or  lease  fewer  than  50,000  vehicles, 
because  it  believed  that  the  largest 
companies'  reports  sufficiently 
represent  the  theft  experience  of  rental 
and  leasing  companies.  NHTSA 
concluded  that  smaller  rental  and 
leasing  companies'  reports  do  not 
significantly  contribute  to  carrying  out 
NHTSA's  statutory  obligations  and  that 
exempting  such  companies  will  relieve 
an  unnecessary  burden  on  them.  As  a 
result  of  the  June  1990  final  rule,  the 
agency  added  Appendix  C,  consisting  of 
an  annually  updated  list  of  the  self- 
insurers  subject  to  part  544.  Following 
the  same  approach  as  in  Appendix  A, 
Appendix  C  contains  only  the  self- 
insurers  subject  to  reporting,  instead  of 
the  self-insurers  that  are  exempted. 
NHTSA  updates  Appendix  C  based 
primarily  on  information  from 
Automotive  Fleet  Magazine  and 
Business  Travel  News.^ 

C.  When  a  Listed  Insurer  Must  File  a 
Report 

Under  part  544,  as  long  as  an  insurer 
is  listed,  it  must  file  reports  on  or  before 
October  25  of  each  year.  Thus,  any 
insurer  listed  in  Appendices  A,  B  or  C 
must  file  a  report  by  October  25,  2003, 
and  by  each  succeeding  October  25, 
absent  an  amendment  removing  the 
insm-er's  name  from  the  appendices. 

Notice  of  Proposed  Rulemaking 

1.  Insurers  of  Passenger  Motor  Vehicles 

On  March  21,  2003,  NHTSA 
published  a  notice  of  proposed 


'  A.M.  Best  Company  is  a  well  recognized  source 
of  insurance  company  ratings  and  information.  49 
use.  33112(i)  authorizes  NHTSA  to  consult  with 
public  and  private  organizations  as  necessary. 


2  Automotive  Fleet  Magazine  and  Business  Travel 
News  are  publications  that  provide  information  on 
the  size  of  fleets  and  market  share  of  rental  and 
leasing  companies. 


rulemaking  (NPRM)  to  update  the  list  of 
insurers  in  Appendices  A,  B,  and  C 
required  to  file  reports  (68  FR  13887). 
Appendix  A  lists  insurers  that  must 
report  because  each  had  1  percent  of  the 
motor  vehicle  insurance  premiums  on  a 
national  basis.  The  list  was  last 
amended  in  a  final  rule  published  on 
July  16,  2002  (67  FR  46608).  Based  on 
the  2000  calendar  year  data  market 
shares  from  A.M.  Best,  we  proposed  to 
remove  Farmers  Insurance  Group  and 
St.  Paul  Companies  from  Appendix  A 
and  to  add  Zurich/Farmers  Group  to 
Appendix  A. 

Each  of  the  19  insurers  listed  in 
Appendix  A  is  required  to  file  a  report 
by  October  25,  2003,  setting  forth  the 
information  required  by  part  544.  for 
each  State  in  which  it  did  business  in 
the  2000  calendar  yeir.  As  long  as  these 
19  insurers  remain  listed,  they  are 
required  to  submit  a  report  by  each 
subsequent  October  25,  for  the  calendar 
year  ending  slightly  less  than  3  years 
before. 

Appendix  B  lists  insiuers  required  to 
report  for  particular  States  for  calendar 
year  2000,  because  each  insurer  had  a 
10  percent  or  greater  market  share  of 
motor  vehicle  premiums  in  those  States. 
Based  on  the  2000  calendar  year  data  for 
market  shares  from  A.M.  Best,  we 
proposed  no  changes  to  Appendix  B. 

The  eight  insurers  listed  in  Appendix 
B  are  required  to  report  on  their 
calendar  year  2000  activities  in  every 
State  where  they  had  a  10  percent  or 
greater  market  share.  These  reports  must 
be  filed  by  October  25,  2003,  and  set 
forth  the  information  requfred  by  part 
544.  As  long  as  these  eight  insurers 
remain  listed';  they  would  be  required  to 
submit  reports  on  or  before  each 
subsequent  October  25  for  the  calendar 
year  ending  slightly  less  than  3  years 
before. 

2.  Rental  and  Leasing  Companies 

Appendix  C  lists  rental  and  leasing 
companies  required  to  file  reports. 
Based  on  information  in  Automotive 
Fleet  Magazine  and  Business  Travel 
News  for  2000,  NHTSA  proposed  to 
remove  Ford  Rent-A-Car  System  from 
Appendix  C  and  to  add  Thrifty  Rental 
Car  System  Inc.,  and  Ryder  TRS  to 
Appendix  C.  Each  of  the  18  companies 
(including  franchisees  and  licensees) 
listed  in  Appendix  C  would  be  required 
to  file  reports  for  calendar  year  2000  no 
later  than  October  25,  2003,  and  set 
forth  the  information  required  by  part 
544.  As  long  as  those  18  companies 
remain  listed,  they  would  be  required  to 
submit  reports  before  each  subsequent 
October  25  for  the  calendar  year  ending 
slightly  less  than  3  years  before. 
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Public  Comments  on  Final 
Determination 

Insurers  of  Pcissfngcr  Motor  Vehicles 

In  the  N'PRM,  the  list  of  passenger 
motor  vehicle  insurers  who  are  required 
to  file  theft  loss  reports  contained  the 
"Zurich/ Farmers  Group."  a  newly  listed 
insurance  company.  In  response  to  the 
N'PRM.  we  received  two  comments 
regarding  the  "Zurich/Farmers  Group" 
listing.  The  first  comment  was 
submitted  bv  Farmers  Group.  Inc. 
(Farmers),  and  the  second  comment  was 
submitted  bv  Zurich  North  America 
(Zurich) 

Farmers  argued  that  the  listing  should 
contain  onlv  "Farmers  Insurance 
Group"  instead  of    Zurich/Farmers 
Group   '  Farmers  also  stated  that  the 
"Zurich/Farmers  Gtoup "  designation 
does  not  reflect  the  legal  or  economic 
realitv  of  the  relationship  between  the 
two  separate  insurance  companies 
Specifically.  Farmers  note  that  it  is 
"comprised  of  reciprocal  insurance 
exchanges  (whic  h  are  owned  by  their 
policyholders),  or  the  wholly  owned 
subsidiaries  of  those  exchanges."  The 
only  part  of  Farmers  owned  by  Zurich 
is  the  management  c  ompany  for  the 
exchanges,  Farmers  Group.  Inc.  Besides 
owning  this  management  company. 
Zurich  also  engages  in  providing 
passenger  automobile  insurance 
separately,  and  in  competition  with 
Farmers,  According  to  Farmers, 
therefore.  "Zurich/Farmers  Group"  is 
not  an  insurance  company  and  does  not 
own  any  of  the  subsidiary  companies 
that  write  auto  insurance 

Zurich  similarly  argued  that  the 
listing  in  question  should  contain 
"Farmers  Insurance  Group"  instead  of 
"Zurich/  Farmers  Group  "  Specifically. 
Zurich  described  the  structure  of 
Farmers  and  reiterated  that  Zurich  does 
not  control  the  reciprocal  insurance 
exchanges.  Instead.  Zurich  owns  only 
Farmers  Group.  Inc..  which  provides 
management  services  to  all  reciprocal 
exchanges.  Zurich  provides  its  own 
insurance  services  for  passenger  cars 
under  the  name  of  "Zurich  North 
America."  Neither  the  reciprocal 
insurance  exchanges,  nor  Farmers 
Group,  Inc.  are  a  part  of  Zurich  .North 
America.  Further.  Zurich  has  less  than 
1%  market  share  for  passenger  car 
insurance,  and  therefore,  should  qualify 
for  small  insurer  exception  (Currently. 
Zurich  estimates  it's  market  share  tcj  be 
at  0.63% 

After  reviewing  both  comments,  the 
agency  concluded  that  Farmers  and 
Zurich  are  not  a  single  insurance 
company,  and  should  not  be  listed 
together  as  "Zurich/Farmers  Group  " 
The  agency  agrees  with  both 


commenters"  basic  descriptions  of  their 
corporate  structure.  The  agency  also 
notes  that  while  Zurich  owns  Farmers 
Group  Inc.  (which  manages  reciprocal 
exchanges),  it  also  engages  in  providing 
their  own  insurance  servic:es  through  a 
separate  entity  that  is  separately 
licensed  to  provide  insurance.  In 
arriving  at  our  decision,  the  agency 
consulted  with  an  A.M.  Best  Co. 
insurance  analyst  familiar  with  Farmers 
and  Zurich  corporate  structure,  Stephan 
Holtzberger  '  Mr  Holtzberger  indicated 
support  for  our  new  position.  Therefore. 
Appendix  A  will  list  'Farmers 
Insurance  Ciroup  "  instead  of  "Zurich 
Group/Farmers  "  Zurich  North  America 
Insurance  will  not  be  listed  in  Appendix 
A  because  it  falls  short  of  the  requisite 
1%  market  share 

As  a  result  of  the  new  information 
received  in  response  to  the  NPRM.  this 
final  rule  revises  the  changes  initially 
proposed  to  Appendix  A.  The  agency 
received  no  comments  in  response  to 
the  NI'RM  for  Appendices  B  and C. 
Accordingh .  this  final  will  reissue 
Appendix  B  without  change  and  adopt 
the  proposed  changes  to  Appendix  C. 

Submission  of  Theft  Loss  Report 

F'assenger  motor  vehicle  insurers 
listed  in  the  appendices  can  forward 
their  theft  loss  reports  to  the  agency  in 
several  ways: 

a.  Mail:  Carlita  Ballard,  Office  of 
Planning  and  Consumer  Standards, 
NHTSA.  NVS-l.n.  400  Seventh  Street, 
SW.,  Washington,  DC  20.590; 

b.  E-mail:  ihallard'&nhtsa.dot.gov:  or 

c.  Fn.v.  (202)493-2290. 
Theft  loss  reports  may  also  be 

submitted  to  the  docket  electronically 
by: 

d   Logging  onto  the  Dockets 
Management  System  Web  site  at  http:/ 
/dms.dot.gov.  (Mick  on  "ES  Submit'  or 
"Help"  to  obtain  instructions  for  filing 
the  dofunient  electronically. 

Regulatory  Impacts 

1   Costs  and  Other  Impacts 

This  notice  has  not  been  reviewed 
under  Executive  Order  12866. 
Regulatory  Planning  and  Review. 
NHTSA  has  considered  the  impact  of 
this  proposed  rule  and  has  determined 
that  the  action  is  not  "significant" 
within  the  meaning  of  the  Department 
of  Transportation's  regulatory  policies 
and  procedures.  This  rule  implements 
the  agency's  policy  of  ensuring  that  all 
insurance  companies  that  are  statutorily 
eligible  for  exemption  from  the  insurer 
reporting  requirements  are  in  fact 
exempted  frf.m  those  requirements. 


'  Docket  No.  NHTSA-14372-4. 


Only  those  companies  that  are  not 
statutorily  eligible  for  an  exemption  are 
required  to  file  reports. 

NHTSA  does  not  believe  that  this 
rule,  reflecting  current  data,  affects  the 
impacts  described  in  the  final  regulatory 
evaluation  prepared  for  the  final  rule 
establishing  part  544  (52  FR  59;  January 
2.  1987).  Accordingly,  a  separate 
regulatory  evaluation  has  not  been 
prepared  for  this  rulemaking  action. 
Using  the  Bureau  of  Labor  Statistics 
Consumer  Price  Index  for  2003  [see 
http://wwv,-.bls.gov/cpi).  the  cost 
estimates  in  the  1987  final  regulatory 
evaluation  were  adjusted  for  inflation. 
The  agency  estimates  that  the  cost  of 
compliance  is  $86,100  for  any  insurer 
added  to  Appendix  A,  $34,440  for  any 
insurer  added  to  Appendix  B,  and 
$9,936  for  any  insurer  added  to 
Appendix  C.  In  this  final  rule,  for 
Appendix  A,  the  agency  will  remove 
one  company  and  add  none;  for 
Appendix  B.  the  agency  proposed  no 
change;  and  for  Appendix  C.  the  agency 
removed  one  company  and  added  two 
companies.  The  agency  estimates  that 
the  net  effect  of  this  final  rule  would  be 
a  decrease  of  $76,164  to  insurers  as  a 
group. 

Interested  persons  may  examine  the 
1987  final  regulatory  evaluation.  Copies 
of  that  evaluation  were  placed  in  Docket 
No.  T86-01;  Notice  2.  Any  interested 
person  may  obtain  a  copy  of  this 
evaluation  by  writing  to  NHTSA,  Docket 
Section,  Room  5109,  400  Seventh  Street, 
SW.,  Washington,  DC  20590,  or  by 
calling  (202)  366-4949. 

2.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  rule  were 
submitted  and  approved  by  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  This  collection  of 
information  is  assigned  OMB  Control 
Number  2127-0547  ("Insurer  Reporting 
Requirements")  and  approved  for  use 
through  August  31.  2003,  and  the 
agency  will  seek  to  extend  the  approval 
afterwards, 

3.  Regulatory  Flexibility  Act 

The  agency  also  considered  the  effects 
of  this  rulemaking  under  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.].  I  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substajitial  number  of  small  entities. 
The  rationale  for  the  certification  is  that 
none  of  the  companies  proposed  for 
Appendices  A,  B,  or  C  is  construed  to 
be  a  small  entity  within  the  definition 
of  the  RFA.   "Small  insurer"  is  defined, 
in  part  under  49  U.S.C.  33112,  as  any 


Federal  Register/Vol.  68.  No.  198/Tuesday,  October  14,  2003 /Rules  and  Regulations  59135 


insurer  whose  premiiuns  for  all  forms  of 
motor  vehicle  insurance  account  for  less 
than  one  percent  of  the  total  premiums 
for  all  forms  of  motor  vehicle  insurance 
issued  by  insurers  within  the  United 
States,  or  any  insurer  whose  premiums 
within  cmy  State,  account  for  less  than 
1 0  percent  of  the  total  premiums  for  all 
forms  of  motor  vehicle  insurance  issued 
by  insurers  within  the  State.  This  notice 
would  exempt  all  insurers  meeting 
those  criteria.  Any  insurer  too  large  to 
meet  those  criteria  is  not  a  small  entity. 
In  addition,  in  this  rulemaking,  the 
agency  proposes  to  exempt  all  "self 
insured  rental  and  leasing  companies" 
that  have  fleets  of  fewer  than  50,000 
vehicles.  Any  self-insured  rental  and 
leasing  company  too  large  to  meet  that 
criterion  is  not  a  small  entity. 

4.  Federalism 

This  action  has  been  analyzed 
according  to  the  principles  and  criteria 
contained  in  Executive  Order  13132, 
and  it  has  been  determined  that  the  final 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

5.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act,  NHTSA  has 
considered  the  environmental  impacts 
of  this  final  rule  and  determined  that  it 
would  not  have  a  significant  impact  on 
the  quality  of  the  human  environment. 

6.  Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect,  and  it  does  not 
preempt  any  State  law.  49  U.S.C.  33117 
provides  that  judicial  review  of  this  rule 
may  be  obtained  pursuant  to  49  U.S.C. 
32909.  and  section  32909  does  not 
require  submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

7.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading,  at  the  beginning,  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 

8.  Plain  Language 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
language.  Application  of  the  principles 


of  plain  language  includes  consideration 
of  the  following  questions: 

•  Have  we  organized  the  material  to 
suit  the  public's  needs? 

•  Are  the  requirements  in  the 
proposal  clearly  stated? 

•  Does  the  rule  contain  technical 
language  or  jargon  that  is  not  clear? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rule  easier  to 
understand? 

•  Would  more  (but  shorter)  sections 
be  better? 

•  Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

•  What  else  could  we  do  to  make  the 
proposal  easier  to  understand? 

If  you  have  any  responses  to  these 
questions,  you  can  forward  them  to  me 
several  ways: 

a.  Mail:  Carlita  Ballard,  Office  of 
Planning  and  Consumer  Standards, 
NVS-131,  NHTSA,  400  Seventh  Street, 
SW.,  Washington,  DC  20590: 

b.  E-mail:  cballard@nhtsa.dot.gov:  or 

c.  Fax:  (202)  493-2290. 

List  of  Subjects  in  49  CFR  Part  544 

Crime  insurance,  insurance,  insurance 
companies,  motor  vehicles,  reporting 
and  recordkeeping  requirements. 

■  In  consideration  of  the  foregoing.  49 
CFR  Part  544  is  amended  as  follows:. 

PART  544— [AMENDED] 

■  1.  The  authority  citation  for  part  544 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  331 12:  delegation  of 
authority  at  49  CFR  1.50. 

■  2.  Paragraph  (a)  of  §  544.5  is  revised  to 
read  as  follows: 

§  544.5    General  requirements  for  reports. 

(a)  Each  insurer  to  which  this  part 
applies  shall  submit  a  report  annually 
before  October  25,  beginning  on  October 
25,  1986.  This  report  shall  contain  the 
information  required  by  §  544.6  of  this 
part  for  the  calendar  year  3  years 
previous  to  the  year  in  which  the  report 
is  filed  (e.g.,  the  report  due  by  October 
25,  2003  will  contain  the  required 
information  for  the  2000  calendar  year). 
*         *         *         *         * 

■  3.  Appendix  A  to  part  544  is  revised 
to  read  as  follows: 

Appendix  A — Insurers  of  Motor  Vehicle 
Insurance  Policies  Subject  to  the 
Reporting  Requirements  in  Each  State 
in  Which  They  Do  Business 

Allstate  Insurance  Group 
American  Family  Insurance  Group 
American  International  Group 


California  State  Auto  Association 

CGU  Group 

CNA  Insurance  Companies 

Erie  Insurance  Group 

Berkshire  Hathaway/GEICO  Corporation 

Group 
Great  American  P  &  C  Group 
Hartford  Insurance  Group 
Liberty  Mutual  Insurance  Companies 
Metropolitan  Life  Auto  &  Home  Group 
Nationwide  Group 
Progressive  Group 
SAFECO  Insurance  Companies 
State  Farm  Group 
Travelers/Citigroup  Company 
USAA  Group 
Farmers  Insurance  Group 

■  4.  Appendix  B  to  part  544  will 
continue  to  read  as  follows: 

Appendix  B — Issuers  of  Motor  Vehicle 
Insurance  Policies  Subject  to  the 
Reporting  Requirements  Only  in 
Designated  States 

Alfa  Insurance  Group  (Alabama) 
Arbella  Mutual  Insurance  (Massachusetts) 
Auto  Club  of  Michigan  Group  (Michigan) 
Commerce  Group.  Inc.  (Massachusetts) 
Kentucky  Farm  Bureau  Group  (Kentucky) 
New  jersey  Manufacturers  Group  (New 

Jersey) 
Southern  Farm  Bureau  Group  (.-Vrkansas. 

Mississippi) 
Tennessee  Farmers  Companies  (Tennessee) 

■  5.  Appendix  C  to  part  544  is  revised  to 
read  as  follows: 

Appendix  C — Motor  Vehicle  Rental  and 
Leasing  Companies  (Including 
Licensees  and  Franchisees)  Subject  to 
the  Reporting  Requirements  of  Part  544 

Alamo  Rent-A-Car,  Inc. 

ARI  (Automotive  Resources  International) 

Associates  Leasing  Inc. 

Avis.  Rent-.^-Car.  Inc. 

Budget  Rent-A-Car  Corporation 

Consolidated  Ser\'ice  Corporation 

Dollar  Rent-A-Car  Systems,  Inc. 

Donien  Corporation 

Enterprise  Rent-A-Car 

GE  Capital  Fleet  Services 

Hertz  Rent-A-Car  Division  (subsidiary  of  the 

Hertz  Corporation) 
Lease  Plan  USA,  Inc. 
National  Car  Rental  System.  Inc. 
PHH  Vehicle  Management  Services 
Ryder  TRS ' 

Thrifty  Rental  Gar  System  Inc. ' 
U-Haul  International.  Inc.  (Subsidiary'  of 

AMERCO) 
Wheels  Inc. 

'  Indicates  a  newly  listed  company,  which 
must  file  a  report  beginning  with  the  report 
due  October  25.  2003. 

Issued  on:  October  6.  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  03-25659  Filed  10-10-03:  8:45  am] 
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DEPARTMEhfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  2002-NIM-252-AD] 

RiN2120-AA64 

Airworthiness  Directives;  Fol(ker 
Model  F.28  Marie  0070  and  0100  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTX)N:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicahle  to 
certain  Fokker  Model  F.28  Mark  0070 
and  0100  series  airplanes.  This  proposal 
would  require  a  one-time  general  visual 
inspection  of  the  left  and  right  sides  of 
the  pedestal  side  cover  adjacent  to  the 
rudder  pedal  on  the  cockpit  floor  for 
proper  installation  of  the  attachment 
bracket,  and  corrective  actions  if 
necessary.  This  action  is  necessar\'  to 
prevent  restricted  movement  of  the 
rudder  pedal  due  to  a  loose  pedestal 
side  cover  causing  interference,  which 
could  result  in  reduced  controllability 
of  the  airplane.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 

DATES:  Comments  must  be  received  by 
November  13.  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (F.\A),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
252-AD,  1601  Lind  Avenue,  SVV., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address: 
9-anm-nprmcomment^faa.gov. 
Comments  sent  via  fax  or  the  Internet 


must  contain  "Docket  No.  2002-NM- 
252-AD"  in  the  subject  line  and  need 
not  be  submitted  in  triplicate. 
Comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  or  2000 
or  ASCII  text. 

The  servu:e  information  referenced  in 
the  proposed  rule  mav  be  obtained  from 
Fokker  Services  B  V.'P.O.  Box  231. 
2150  AK  Nieuw-Vennep.  the 
Netherlands.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Rodriguez:  Aerospace  Engineer. 
International  Branch.  ANM-llfi.  FAA, 
Transport  .\irplane  Directorate.  1601 
Lind  Avenue.  SVV..  Renton.  Washington 
98055-4056;  telephone  (425)  227-1137; 
fax (425) 227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interesteii  persons  are  invited  t(j 
participate  in  the  making  of  the 
proposed  rule  hv  submitting  such 
written  data,  views,  or  arguments  as 
thev  may  desire.  Communications  shall 
identifv  the  Rules  Docket  number  and 
he  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  (m  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  tm  the 
proposed  rule.  The  proposals  contained 
m  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (f^.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  repon 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  .•■esponse  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-252-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2002-NM-252-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority — The 
Netherlands  (CAA-NL),  which  is  the 
airworthiness  authority  for  the 
Netherlands,  notified  the  FAA  that  an 
unsafe  condition  mav  exist  on  certain 
Fokker  Model  F.28  Mark  0070  and  0100 
series  airplanes.  The  CAA-NL  advises 
that  an  operator  reported  that  a  pilot's 
foot  became  stuck  between  the  pedestal 
side  cover  and  the  rudder  pedal  during 
alignment  of  the  airplane  with  the 
runway  during  approach.  The  pilot  was 
able  to  free  his  foot  cmd  land  the 
airplane  safely.  Investigation  revealed  at 
least  one  similar  incident  occurred 
previously.  A  review  of  the  aircraft 
maintenance  manual  revealed  that  it 
does  not  include  instructions  for 
installing  the  pedestal  side  cover  in  the 
attachment  bracket;  therefore,  there  may 
be  airplanes  in-service  with  loose 
pedestal  side  covers.  This  condition,  if 
not  corrected,  could  result  in  restricted 
movement  of  the  rudder  pedal  due  to  a 
loose  pedestal  side  cover  causing 
interference,  which  could  result  in 
reduced  controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Fokker  Services  B.V.  has  issued 
Fokker  Service  Bulletin  SBFlOO-25- 
092,  dated  February  4,  2002.  which 
describes  procedures  for  a  one-time 
visual  inspection  of  the  left  and  right 
sides  of  the  pedestal  side  cover  adjacent 
to  the  rudder  pedal  on  the  cockpit  floor 
for  proper  installation  in  the  attachment 
brackets,  and  corrective  actions  if 
necessary.  The  corrective  actions 
include  the  following: 
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•  If  an  attachment  bracket  is  present 
on  both  the  left  and  right  sides  of  the 
pedestal  cover,  the  service  bulletin 
provides  procedures  for  checking  each 
bracket  to  make  sure  the  side  cover  is 
installed  correctly  into  each  bracket, 
and  if  it  is  not  installed  correctly, 
reinstall  the  side  cover  into  the  bracket. 

•  If  any  attachment  bracket  is 
missing,  the  service  bulletin  provides 
procedures  for  modifying  the  pedestal 
side  cover  attachment  as  specified  in 
Part  2  of  the  Accomplishment 
Instructions  of  the  service  bulletin.  The 
modification  includes  manufactiu'ing 
and  installing  attachment  angles 
(brackets),  modifying  the  pedestal  side 
cover,  installing  an  angle  assembly,  and 
modifying  the  pedestal  installation 
cover  assembly,  as  applicable. 

Accomplishment  or  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  CAA- 
NL  classified  this  service  bulletin  as 
mandatory  and  issued  Dutch 
airworthiness  directive  2002-111,  dated 
July  31,  2002,  to  ensure  the  continued 
airworthiness  of  these  airplanes  in  the 
Netherlands. 

FA.\'s  Conclusions 

These  airplane  models  are 
manufactured  in  the  Netherlands  and 
are  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA-NL 
has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  the  CAA-NL, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  bkely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  76  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspections, 
and  that  me  average  labor  rate  is  $65  per 
work  hour.  Based  on  these  figures,  the 


cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $4,940,  or 
$65  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantia]  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  bv 
adding  the  following  new  airworthiness 
directive: 

Fokker  Services  B.V.:  Docket  2002-NM-252- 
AD._ 

Applicability:  Model  F.28  Mark  0070  and 
0100  series  airplanes,  having  serial  numbers 
11244  through  11585  inclusive;  certificated 
in  any  categorv. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  restricted  movement  of  the 
rudder  pedal  due  to  a  loose  pedestal  side 
cover  causing  interference,  which  could 
result  in  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Inspection  and  Corrective  Actions 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  do  a  one-time  general  visual 
inspection  of  the  left  and  right  sides  of  the 
pedestal  side  cover  adjacent  to  the  rudder 
pedal  on  the  cockpit  floor  for  proper 
installation  of  the  attachment  brackets,  in 
accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFl 00-25-092,  dated 
February  4,  2002. 

Note  1:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

(1)  If  both  brackets  are  present  and  the 
pedestal  side  cover  is  properly  installed,  no 
further  action  is  required  by  this  AD, 

(2)  If  one  or  both  brackets  are  missing,  or 
the  pedestal  side  cover  is  improperly 
installed,  before  further  flight,  accomplish  all 
of  the  applicable  corrective  actions  in 
accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  the  service 
bullelin. 

Alternative  Methods  of  Compliance 

(b)  In  accordance  with  14  CFR  39.19.  the 
Manager,  International  Branch,  ANM-116, 
FAA.  Transport  Airplane  Directorate,  is 
authorized  to  approve  alternative  methods  of 
compliance  for  this  AD, 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  2002-111, 
dated  July  31,  2002. 

Issued  in  Renfon,  Washington,  on  October 
7.  2003. 

All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-25866  Filed  10-^10-03;  8.45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docicet  No.  2002-NM-277-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Raytheon 
(Model  i^awker  800XP  Airplanes 

agency:  Federal  Avidtion 

Administratiun.  DOT 

ACTION:  Notice  of  proposed  rulemakino 

(NPRM). 

SUMMARY:  This  document  proposes  the 

adoption  nf  a  new  airworthiness 
directive  l.\D)  that  is  applicable  to 
certain  Raytheon  Model  Hawker  800XP 
airplanes.  This  proposal  would  require 
replacement  of  certain  existing  pitot 
probes  with  new  probes.  This  action  is 
necessarv'  to  prevent  loss  or  fluctuation 
of  indicated  airspeed,  which  could 
result  in  seriouslv  misleadint; 
information  being  provided  to  the 
flightcrew.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  he  received  by 
November  28.  lOOA. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No  2002-NM- 
277-.\D,  1601  Lind  Avenue.  S\V.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  am  and  3  p.m.. 
Mondav  through  Friday,  except  Federal 
holidavs.  Comments  may  be  submitted 
via  fax' to  (425)  227-1232.  Comments 
mav  also  be  sent  via  the  Internet  using 
the  following  address: 
9-anm-nprmcommpntwtaa.gQv 
Comments  sent  via  fax  or  the  Internet 
must  contain  ■Docket  No  2002-NM- 
277-AD"  in  the  subject  line  and  need 
not  be  submitted  in  triplicate. 
Comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  or  2000 
or  ASCII  text. 

The  service  information  refereni:ed  in 
the  proposed  rule  may  be  obtained  from 
Ravtheon  Aircraft  Company. 
Department  62.  P. CI  Box  85.  Wic:hita. 
Kansas  67201-0085.  This  information 
mav  be  examined  at  the  F.\A.  Transport 
.■\irplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington;  or  at 
the  FAA.  Wichita  .\ircraft  Certification 
Office.  1801  Airport  Road.  Room  100. 
Mid-Continent  Airport.  Wichita.  Kansas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  B.  Morgan.  Aerospace  Engineer. 
Systems  and  Propulsion  Branch.  ACE- 


116W.  FAA.  Wichita  Aircraft 
Certification  Office.  1801  Airport  Road. 
Room  100.  Mid-(^ontinent  Airport. 
Wichita.  Kansas  67209;  telephone  (316) 
946-4154;  fax  (316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  person.s  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  hv  submitting  such 
written  data,  views,  or  arguments  as 
thev  mav  desire.  Communications  shall 
identifv  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
C(msidered  before  taking  action  (jn  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  receiveil. 

Submit  comments  using  the  following 
format 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 

(  bange  the  compliance  time  and  a 
recjuest  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested 

•  Include  justification  [f.i\  .  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  ovt-rall  regulator\ .  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  .Ml  comments 
submitted  will  be  available,  both  before 
ami  after  the  (losing  date  for  i  omments. 
in  the  Rules  Docket  for  examination  by 
interestiui  persons.  A  report 
summarizing  each  FA.\-})ublic  contact 
coiK  erned  with  the  substance  of  this 
proposal  will  he  filed  in  the  Rules 
Dot:ket 

Commenters  wishing  the  FAA  to 
.icknou  ledge  receipt  of  their  comments 
submitted  m  response  to  this  action 
must  submit  a  self-addressed,  stamped 
posti  ard  on  which  the  following 
statement  is  made:   "(Comments  to 
Docket  Number  2002-NM-277"-AD." 
The  postc:ard  will  be  date  stamped  and 
returned  to  the  ccmimenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRKI  bv  submitting  a  re(|uest  to  the 
F.-\A.  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
2002-NM-277-AD.  UiOl  Lind  Avenue. 
SW.,  RiMiton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  several  reports 
of  in-flight  loss  of  airspeed  indication 
on  Ravtheon  Model  Hawker  800XP 
airplanes.  One  report  indicated  that  the 


operator  reported  two  occurrences  of  the 
following  indications  while  flying  the 
airplane  at  41,000  feet  in  the  vicinity  of 
clouds:  (1)  Mach  trim  warning.  (2) 
autopilot  disconnect,  and  (3)  airspeed 
indication  (lost  airspeed  indication  was 
on  both  sides  the  first  time,  and  was  lost 
on  one  side  with  an  inaccurate  reading 
on  the  other  side  the  second  time). 
The  cause  of  the  loss  of  airspeed 
indication  has  been  attributed  to  the 
freezing  over  of  pitot  probes  in  icing 
conditions  above  the  29.000-foot 
parameter  defined  in  Appendix  C  of 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25).  The  heater 
inside  the  pitot  probes  is  not  powerful 
enough  to  prevent  the  accumulation  of 
ice  on  the  probes  during  conditions  of 
high  moisture  content  and  lower 
temperatures.  As  ice  forms  on  the  pitot 
probes,  it  blocks  the  airflow  into  the 
instruments.  This  condition,  if  not 
corrected,  could  result  in  loss  or 
fluctuation  of  indicated  airspeed,  which 
could  result  in  seriously  misleading 
information  being  provided  to  the 
fiightcTew. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Raytheon  Service  Bulletin  SB  34-3412, 
dated  March  2001.  which  describes 
procedures  for  replacement  of  certain 
existing  pitot  probes  with  new  probes 
having  increased  heating  capability.  The 
replacement  includes  installing  a  new 
ammeter,  two  new  shunts,  and 
improved  electrical  wiring. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  the  Service 
Bulletin  and  This  Proposed  AD 

The  service  bulletin  recommends 
accomplishing  the  replacement  "no 
later  than  the  next  24  month 
inspection";  however,  this  proposed  AD 
would  require  that  the  replacement  be 
done  at  the  next  24-month  inspection, 
but  no  later  than  6  months  after  the 
effective  date  of  the  AD.  In  developing 
an  appropriate  compliance  time  for  this 
proposed  AD,  we  have  considered  the 
degree  of  urgency  associated  with  the 
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subject  unsafe  condition,  in  addition  to 
the  fact  that  maintenance  schedules 
vary  among  operators,  depending  on  the 
average  utilization  of  the  affected  fleet 
and  the  time  necessary  to  perform  the 
actions.  In  light  of  these  factors,  we  find 
that  this  compliance  time  represents  an 
appropriate  interval  of  time  for  affected 
airplanes  to  continue  to  operate  without 
compromising  safety. 

Although  the  Accomplishment 
Instructions  of  the  service  bulletin 
describe  procedures  for  reporting 
accomplishment  of  the  service  bulletin 
to  Raytheon  Aircraft  Company,  this 
proposed  AD  would  not  require  that 
action. 

Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  July  10,  2002,  we  issued  a  new 
version  of  14  CFR  part  39  (67  PR  47997, 
July  22.  2002),  which  governs  the  FAA's 
airworthiness  directives  system.  The 
regulation  now  includes  material  that 
relates  to  altered  products,  special  flight 
permits,  and  alternative  methods  of 
compliance  (AMOCs).  Because  we  have 
now  included  this  material  in  part  39, 
only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 

Labor  Rate  Increase 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
S65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  224 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
155  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  50  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $65  per  work  hour. 
Required  parts  would  cost 
approximately  $11,425  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $2,274,625,  or  $14,675 
per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 


cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  bv 
other  administrative  actions.  The 
manufacturer  may  cover  the  cost  of 
replacement  parts  associated  with  this 
proposed  AD,  subject  to  warranty 
conditions.  Manufacturer  warranty 
remedies  may  also  be  available  for  labor 
costs  associated  with  this  proposed  AD. 
As  a  result,  the  costs  attributable  to  the 
proposed  AD  may  be  less  than  stated 
above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piu-suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

Ravtheon  Aircraft  Company:  Docket  2002- 
'  NM-277-AD. 

Applicability:  Model  Hawker  800XP 
airplanes  having  serial  number  258266  and 
serial  numbers  258277  through  258500 
inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  or  fluctuation  of  indicated 
airspeed,  which  could  result  in  seriously 
misleading  information  being  provided  to  the 
nightcrew.  accomplish  the  following: 

Replacement 

(a)  At  the  next  scheduled  24-month 
inspection,  but  no  later  than  6  months  after 
the  effective  date  of  this  AD:  Replace  the 
existing  Rosemount  Aerospace  853JF  pitot 
probes  with  new  Rosemount  Aerospace 
853JF1  pitot  probes  (includes  installing  a 
new  ammeter,  two  new'  shunts,  and 
improved  electrical  writing),  by  doing  all  the 
actions  in  paragraph  3. A.  of  the 
Accomplishment  Lnstructions  of  Ra\lheon 
Service  Bulletin  SB  34-3412,  dated  March 
2001.  Do  the  actions  per  the  ser\'ice  bulletin. 

Parts  Installation 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  a  Rosemount  .Aerospace 
853)F  pitot  probe,  or  an  ammeter  having  F/ 
N  2132-01-0017.  on  any  airplane. 

Alternative  Methods  of  Compliance 

(c)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Wichita  Aircraft  Certification  Office 
(ACO),  FAA,  is  authorized  to  approve 
alternative  methods  of  corrpliance  for  this 
AD, 

Issued  in  Renton,  Washington,  on  October 
7,  2003. 
Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc,  03-25867  Filed  10-10-03;  8:45  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-275-AD]  ^ 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-90-30  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT, 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  MD-90-30 
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airplanes,  that  currently  requires 
repetitive  fluorescent  penetrant  and 
magnetic  particle  inspections  to  detect 
fatigue  cracking  of  the  main  landing 
gear  (MLG)  piston,  and  repair  if 
necessarv'.  This  action  would  expand 
the  applicability  of  the  e.xisting  AD  to 
require  the  currently  required 
inspections,  and  corrective  actions  if 
necessarv.  on  additional  airplanes  and 
MLG  piston  part  numbers,  and  would 
require  repetitive  inspections  for 
evidence  of  cracking  in  the  paint 
topcoat  of  the  MLG  pistons.  This  action 
also  would  require  replac  ement  nt 
certain  MLG  shock  strut  piston 
assemblies  with  new  or  serviceable 
improved  assemblies,  which  would 
terminate  the  requirements  of  this  AD 
These  actions  are  necessary  to  prevent 
fatigue  cracking  of  MLG  pistons,  which 
could  result  in  failure  of  the  pistcms. 
and  consequent  damage  to  the  airplane 
structure  and  injury  to  flightc:rew. 
passengers,  or  ground  perscmnel.  These 
actions  are  intended  to  address  the 
identified  unsafe  condition 
DATES:  Comments  must  be  received  by 
November  28.  200i 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
275-AD.  1601  Lind  Avenue.  S\V.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Mondav  through  Friday,  except  Federal 
holidavs.  Comments  may  be  submitted 
via  fax" to  (425)  227-1232.  Comments 
mav  also  be  sent  via  the  Internet  using 
the  following  address: 
9-anm-nprmcomment®faa.^ov. 
Comments  sent  via  fax  or  the  Internet 
must  contain  "Docket  No.  2001-NM- 
275-AD"  in  the  subject  line  and  need 
not  be  submitted  in  triplicate. 
Comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  or  2000 
or  ASCII  te.xt. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group. 
Long  Beach  Division.  3855  Lakewood 
Boulevard.  Long  beach,  California 
90846.  Attention:  Data  and  Service 
Management.  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  S\V..  Renton.  Washington;  or  at 
the  FAA.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard.  Lakewood.  California 
FOR  FURTHER  INFORMATION  CONTACT:  t^ari 
Fountain.  Aerospace  Engineer.  Airframe 


Branch.  ANM-120L.  FAA.  Los  Angeles 
Aircraft  Certification  Office.  3960 
Paramount  Boulevard.  Lakewood. 
California  90712-4137;  telephone  (562) 
627-3222; fax  (562)  627-5210, 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  mav  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplii  ate  to  the  address 
specified  above.  All  communications 
received  on  or  betort;  the  closing  date 
for  comments,  specified  above,  will  be 
f onsidered  before  taking  ac:tion  on  the 
proposed  rule  The  proposals  contained 
in  this  a(  tiiin  may  be  changed  in  light 
of  the  comments  received. 

Submit  (liniments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  lime  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
recjuested. 

•  Include  justification  (e.t;..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  ruhv  .Ml  comments 
submitted  will  be  available,  both  before 
and  aflei  the  (losing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons,  A  report 
summarizing  each  F.A  A -public  contact 
concerned  with  the  substance  ol  this 
proposal  will  be  filed  in  the  Rules 
Docket, 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  20ni-NM-275-AD," 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  MP RMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-275-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055^056. 

Discussion 

On  February  8.  2000,  the  FAA  issued 
AD  2000-03-08.  amendment  39-11567 
(65  FR  7719.  Febniary  16.  2000). 
applic:able  to  certain  McD(;nnell 


Douglas  Model  MD-90-30  airplanes,  to 
require  repetitive  fluorescent  penetrant 
and  magnetic  particle  inspections  to 
detect  fatigue  cracking  of  the  main 
landing  gear  (MLG)  piston,  and  repair  if 
necessary.  That  action  was  prompted  by 
reports  that,  during  towing  of  in-service 
airplanes.  MLG  failures  occurred  due  to 
fatigue  cracks.  The  requirements  of  that 
AD  are  intended  to  detect  and  correct 
fatigue  cracking  of  MLG  pistons,  which 
could  result  in  failure  of  the  pistons, 
and  consequent  damage  to  the  airplane 
structure  and  injury  to  flightcrew. 
passengers,  or  ground  personnel. 

In  the  preamble  to  AD  2000-03-08. 
we  specified  that  the  actions  required  by 
that  AD  were  considered  "interim 
action"  and  that  the  manufacturer  was 
developing  a  modification  to  address 
the  unsafe  condition.  We  indicated  that 
we  might  consider  further  rulemaking 
action  once  the  modification  was 
developed,  approved,  and  available.  The 
manufacturer  now  has  developed  such  a 
modification,  and  we  have  determined 
that  further  rulemaking  action  is  indeed 
necessary.  This  proposed  AD  follows 
from  that  determination. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  2000-03-08. 
we  have  issued  AD  2002-10-03, 
amendment  39-12749  (67  FR  34823). 
which  applies  to  certain  McDonnell 
Douglas  Model  DC-9-81  (MD-81).  DC- 
9-82  (MD-82).  DC-9-83  (MD-83).  DC- 
9-87  (MD-87).  MD-88.  and  MD-90-30 
airplanes.  For  Model  MD-90-30 
airplanes,  that  AD  requires  replacement 
of  certain  MLG  shock  strut  piston 
assemblies  with  new  or  serviceable 
improved  assemblies,  according  to 
Boeing  Service  Bulletin  MD90-32-031. 
Revision  01.  dated  April  25.  2001, 
Accomplishment  of  that  replacement 
will  terminate  the  requirements  of  this 
AD,  as  noted  in  paragraph  (b)  of  AD 
2002-10-03.  Therefore,  we  have 
included  in  paragraph  (j)  of  this 
proposed  AD  the  requirements  of 
paragraph  (a)  of  AD  2002-10-03  that 
apply  to  the  Model  MD-90-30  airplanes 
subject  to  this  proposed  AD.  The 
compliance  time  for  the  replacement 
specified  in  this  proposed  AD  ("Before 
the  accumulation  of  30,000  total 
landings  on  the  MLG  shock  strut  piston 
assemblies,  or  within  5.000  landings 
after  June  20.  2002  (the  effective  date  of 
AD  2002-10-03.  amendment  39-12749). 
whichever  occurs  later")  is  the  same  as 
the  compliance  time  in  paragraph  (a)  of 
AD  2002-10-03.  Once  this  proposed  AD 
becomes  effective,  we  may  consider 
further  rulemaking  to  revise  or  rescind 
AD  2002-10-03  to  remove  the  duplicate 
requirement. 
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Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Boeing  Service  Bulletin  MD90-32-012, 
Revision  03,  dated  June  29,  2001.  (AD 
2000-03-08  refers  to  Boeing  Service 
Bulletin  MD9(>-32-012,  Revision  01, 
dated  June  2,  1998,  as  the  acceptable 
source  of  service  information  for  the 
actions  required  by  that  AD.  Also,  the 
applicability  statement  of  AD  2000-03- 
08  states  that  the  AD  applies  to  Model 
MD-90-30  airplanes  as  listed  in  Boeing 
Service  Bulletin  MD90-32-012, 
Revision  01).  Revision  03  of  the  service 
bulletin  is  also  effective  for  additional 
airplanes  and  MLG  piston  part  numbers 
that  were  not  included  in  Revision  01  of 
the  service  bulletin.  Revision  03 
describes  procedures  for  initial  . 
fluorescent  penetrant  and  magnetic 
particle  inspections  to  detect  cracking  of 
the  MLG  torque  link  lugs;  follow-on 
repetitive  visual,  fluorescent  penetrant, 
and  magnetic  particle  inspections  for 
cracking  of  the  MLG  torque  link  lugs; 
and  repetitive  visual  inspections  for 
evidence  of  cracking  in  the  paint 
topcoat,  and,  if  any  evidence  of  cracking 
in  the  paint  topcoat  is  found,  a  follow- 
on  NDT  inspection  of  the  MLG  piston  to 
determine  if  any  cracking  is  present. 
Revision  03  of  the  service  bulletin 
specifies  to  contact  Boeing  for  repair 
instructions  if  any  crack  is  found. 

As  explained  previously  in  the 
preamble  of  the  notice  of  proposed 
rulemaking  (NPRM)  for  AD  2002-10-03, 
the  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  MD90-32-031, 
Revision  01.  That  service  bulletin 
describes  procedures  for  replacement  of 
the  MLG  shock  strut  piston  assemblies, 
left  and  right-hand  side,  with  new  or 
serviceable,  improved  assemblies, 
which  would  eliminate  the  need  for  the 
repetitive  inspections  described  above. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  2000-03-08  to  continue 
to  require  repetitive  fluorescent 
penetrant  and  magnetic  particle 
inspections  to  detect  fatigue  cracking  of 
the  MLG  piston,  and  repair  if  necessary. 
The  proposed  AD  would  expand  the 
applicability  of  the  existing  AD  to 
include  additional  airplanes  and  MLG 
piston  part  numbers.  These  actions 
would  be  required  to  be  accomplished 


per  Boeing  Service  Bulletin  MD90-32- 
012,  Revision  03,  which  was  described 
previously,  except  as  discussed  below 
under  the  heading  "Differences  Between 
Proposed  AD  and  Service  Bulletin."  The 
proposed  AD  also  would  require 
replacement  of  certain  MLG  shock  strut 
piston  assemblies  with  new  or 
serviceable  improved  assemblies,  which 
would  terminate  the  existing 
requirements  of  this  proposed  AD.  This 
action  would  be  required  to  be 
accomplished  per  Boeing  Service 
Bulletin  MD90-32-031,  Revision  01. 
Operators  may  note  that,  consistent 
with  the  provisions  of  Boeing  Service 
Bulletin  MD90-32-01 2,  Revision  03,  if 
any  evidence  of  cracking  in  the  paint 
topcoat  of  the  MLG  piston  is  found,  the 
proposed  AD  would  allow  deferral,  for 
the  earlier  of  7  days  or  50  landings,  of 
the  follow-on  NDT  inspection  to  detect 
any  cracking  of  the  MLG  piston.  We 
have  determined  that,  for  this  proposed 
AD,  such  a  deferral  would  not  adversely 
affect  the  continued  operating  safety  of 
an  affected  airplane.  Accomplishment  of 
the  NDT  inspection  for  cracking  of  the 
MLG  piston,  and  any  necessary  repair, 
within  7  days  or  50  landings  after 
evidence  of  cracking  in  the  topcoat 
paint  is  found,  would  adequately  ensure 
that  any  cracking  of  the  MLG  piston 
would  be  detected  before  it  represents  a 
hazard  to  the  airplane. 

Differences  Between  Proposed  AD  and 
Service  Bulletin 

Although  Boeing  Service  Bulletin 
MD90-32-012,  Revision  03,  describes 
procedures  for  fluorescent  penetrant 
and  magnetic  particle  inspections,  that 
service  bulletin  does  not  emphasize  the 
sequence  of  these  inspections.  We  find 
that,  in  each  inspection  cycle,  it  is 
necessary  for  the  fluorescent  penetrant 
inspection  to  precede  the  magnetic 
particle  inspection.  This  sequencing  is 
important  because  we  are  aware  of  cases 
in  which  accomplishment  of  a  magnetic 
particle  inspection  before  a  fluorescent 
penetrant  inspection  interfered  with  the 
results  of  the  fluorescent  penetrant 
inspection.  Therefore,  paragraph  (e)  has 
been  included  in  this  proposed  AD  to 
clarify  that,  for  inspections  performed 
after  the  effective  date  of  this  AD. 
accomplishment  of  the  fluorescent 
penetrant  inspection  must  precede 
accomplishment  of  the  magnetic 
particle  inspection. 

Operators  should  note  that,  although 
Boeing  Service  Bulletin  MD90-32-012. 
Revision  03,  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  repair  conditions,  this 
proposed  AD  would  require  repairs  to 
be  accomplished  per  a  method  approved 
bv  the  FAA. 


Cost  Impact 

There  are  approximately  114  Model 
MD-9O-30  airplanes  of  the  affected 
design  in  the  worldwide  fleet. 

In  AD  2000-03-08,  we  estimated  that 
the  actions  in  that  AD  applied  to  15 
airplanes  of  U.S.  registry.  The  actions 
that  are  currently  required  by  AD  2000- 
03-08  take  approximately  2  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $65  per  work  hoiu. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $1,950,  or 
$130  per  airplane,  per  inspection  cycle. 

The  FAA  estimates  that  21  airplanes 
of  U.S.  registry  would  be  affected  bv  this 
new  proposed  AD. 

The  new  inspections  that  are 
proposed  in  this  AD  action  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $65  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be  $2,730, 
or  $130  per  airplane. 

As  explained  previously,  the 
replacement  of  MLG  pistons  that  is 
included  in  this  proposed  AD  is  already 
required  by  AD  2002-10-03.  Therefore, 
this  proposed  AD  would  add  no  new 
costs  associated  with  that  action.  We 
restate  the  cost  impact  estimate  in  its 
entirety  in  this  proposed  AD  for  the 
convenience  of  affected  operators: 

The  replacement  that  is  included  in 
this  AD  action  and  currently  required  bv 
AD  2002-10-03  takes  approximately  28 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $65  per  work 
hour.  Required  parts  cost  approximately 
$263,438  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  this 
requirement  on  U.S.  operators  of 
airplanes  subject  to  this  proposed  AD  is 
estimated  to  be  $5,570,418,  or  $265,258 
per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessan,'  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions.  The 
manufacturer  may  cove;  the  cost  of 
replacement  parts  associated  with  this 
proposed  AD.  subject  to  warranty 
conditions.  As  a  result,  the  costs 
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attributable  to  the  proposed  .-KD  may  be 
less  than  stated  above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  amouR  the 
various  levels  of  gcnernment   Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implii  atmns 
under  Executive  Order  131.12 

For  the  reasons  discussed  above.  I 
certifv'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  128fiB;  (2)  is  not 
a  "significant  rule"  under  thf  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034>ebruar\'  26.  1979):  and  [3]  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilitv  Act.  A  copv  of  the  draft 
regulatorv  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Dot  ket 
A  copv  of  it  may  be  obtained  bv 
contacting  the  RuU's  Doc:ket  at  thp 
location  provided  under  thf  raptnm 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  propt^ses  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follow>: 

Authority:  49  U.S.C.  106lg).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39,13  is  amended  by 
removing  amendment  39—11.567  (B5  FR 
7719,  February  16,  2000),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

McDonnell  Douglas:  Docket  2001-NM-275- 
.\D.  Supersedes  AD  2000-0'!-08, 
Amendment  :39-nr>67 

Applicability  Model  MI>-q()-.i()  dirpUnes 
listed  in  Boeing  Sersice  Bulletin  MD90-32- 
012.  Revision  03.  dated  lune  29,  2001: 
certificated  in  any  category. 

Compyia/ice:  Required  as  indicated   unless 
accomplished  previously 

To  prevent  fatigue  t;rac:king  of  mam 
landing  gear  (MLG)  pistons,  which  could 
result  in  failure  of  the  pistons,  and 


consequent  damage  In  the  airplane  structure 
and  injury  to  flightcrew,  passengers,  or 
grourui  persoiuiel,  ai  compiish  the  following: 

Restatement  of  Requirements  of  AD  200O- 
03-08 

InspectHin  <if  MUi  Pistmi  Part  .\uinber 

5935347-',li'> 

la)  For  airplanes  listfd  in  McDimnell 
Douglas  Service  Bulletin  MD90-32-OI2. 
Revision  01.  dated  |une  2,  1998;  For  MLG 
pistons,  part  number  (P/N)  .S935347-509, 
perform  fluorescent  penetrant  ard  magnetic 
partii  le  inspe(  lions  to  detect  latigue  cracking 
.)[  the  MLG  pistons,  in  accordance  with 
McDonnell  Douglas  Serviie  Bulletin  MD9()- 
32-4)12.  dated  May  19.  1997.  or  Revision  01. 
dated  June  2.  1998;  or  Boeing  Service 
Bulletin  MD90-32-012,  Revision  03.  dated 
June  29.  2001:  at  the  later  of  the  times 
spef:ified  in  paragraphs  la)(l)  and  (a)(2)  ot 
this  AD,  Kefieat  the  iiispeitions  thereaher  at 
intervals  not  to  exceed  2,500  landings. 

(1)  Prior  to  the  accumulation  <it  4,000  total 
landings:  or 

(2)  Within  2.,S00  landings  or  12  months 
after  March  22.  2000  (the  effective  dale  of  AD 
2000-03-08.  amendment  39-11567), 
whichever  is  first. 

Inspection  of  MLG  Piston  Part  Numbers 
5935347-511  and -513 

fb)  For  airplanes  listed  in  M(  Donnell 
Douglas  Service  Bulletin  MU90- 32-012. 
Revision  01.  dated  |une  2.  199H   For  ML(. 
pistons,  P/Ns  5935347-511  and  -'il.i.  within 
5.000  landings  after  March  22.  2000.  perform 
fluorescent  penetrant  and  magnetic  particle 
inspections  to  detei  t  fatigue  cracking  of  the 
MLG  pistons,  in  ac(;ordaiu  e  with  McDonnell 
Douglas  Ser\ice  Bulletin  MD90-32-O12, 
dated  May  19.  1997.  or  Revision  01,  dated 
June  2.  1998:  or  Boeing  Service  Bulletin 
MD90-32-012,  Revision  03,  liated  lune  29, 
2001.  Repeat  the  inspf(  tlun-.  thereafter  at 
intervals  not  to  exi  cfil  'i.uou  l,uidings. 

Repair 

(c)  If  any  crack  is  fiuind  during  anv 
inspection  required  by  paragraphs  (al.  lb),  or 
(f)  of  this  AD;  Repair  in  accordance  with  a 
method  approved  bv  the  Manager,  Lo;, 
Angeles  Aircratt  (;ertincation  Office  (AC;0), 
F.\A,  For  a  repair  method  to  be  approved  by 
the  Manager,  Los  ,\ngeles  .AGO,  as  required 
by  this  paragraph,  the  Managers  approval 
letter  must  spec  ificalh  reter  to  this  .-KD, 

New  Requirements  of  This  .'\D 

So  Rfijuirrnit^nt  io  Suhmil  Information 

(d)  Although  Boeing  Service  Bulletin 
MD90-32-0f2.  Revision  03,  dated  |une  29, 
2001,  specifies  to  submit  Information  to  the 
manufacturer,  this  .MJ  does  not  include  such 
a  requirement. 

Clarification  of  Inspection  St^queme 

(e)  For  inspections  accomplished  after  the 
effective  date  of  this  AD;  Where  this  AD 
requires  fluorescent  penetrant  and  magnetic 
particle  inspections,  ac:complishment  of  the 
fluorescent  penetrant  uispection  must 
precede  accomplishment  ot  the  magnetic 
particle  inspection. 


Inspection  of  MLG  Piston  P/Ns  5935347-1 
through  -509.  -511.  and -513:  and 
SR09320081-3  through  -13 

(f)  For  any  MLG  piston  having  P/N 
5935347-1  through  -509,  -511,  or -513:  or  P/ 
Ns  SR09320081-3  through  -13;  Perform 
fluorescent  penetrant  and  magnetic  particle 
inspections  to  detect  fatigue  cracking  of  the 
MLG  pistons,  in  accordance  with  Boeing 
Service  Bulletin  MD9a-32-012,  Revision  03, 
dated  [une  29.  2001.  Do  the  initial 
inspections  at  the  later  of  the  times  specified 
in  paragraphs  (f)(1)  and  (f)(2)  of  this  AD. 
except  as  provided  by  paragraph  (g)  of  this 
.\D.  Repeat  the  inspections  thereafter  at 
intervals  not  to  exceed  5.000  landings. 

( 1 )  Prioi  to  the  accumulacion  of  4.000  total 
landings:  or 

(2)  Within  2.500  landings  or  12  months 
after  the  effective  date  of  this  ^AD.  whichever 
is  first. 

MLG  Pistons  Inspt'ctcd  Per  Paragraph  lal  or 
iblofThisAD 

(g)  MLG  pistons  having  P/N  5935347-509, 
-511,  or  -5 1 3  that  have  been  inspected  as 
required  bv  paragraph  (a)  or  (b)  of  this  AD, 
as  a{)plicable,  are  not  required  to  be 
reinspected  per  paragraph  (f)  of  this  AD. 

Rt'petitivf  In^pt'ctions  for  Evidence  of 
(.sacking  and  Follow-un  Actions 

(h)  During  the  first  brake  change  after  the 
effective  date  of  this  AD,  perform  a  general 
visual  inspection  to  find  evidence  of  cracking 
in  the  [)aint  topcoat  of  the  MLG  piston,  per 
the  .Accomplishment  Instructions  of  Boeing 
Service  Bulletin  MD90-32-012.  Revision  03. 
dated  June  29.  2001.  Repeat  this  inspection 
rluring  every  brake  change. 

(1)  If  anv  evidence  of  cracking  in  the  paint 
topcoat,  as  described  in  the  service  bulletin, 
is  founcL  Within  7  days  or  50  landings  after 
the  evidence  is  found,  whichever  is  first, 
perform  a  non-destructive  test  (NDT) 
inspection  of  the  MLG  piston  to  determine  if 
there  is  any  cracking, 

(2)  If  any  crack  is  found  during  the  NDT 
inspection  required  by  paragraph  (h)(1)  of 
this  \D.  before  further  flight,  repair  per  a 
method  approved  by  the  Manager.  Los 
.•\ngeles  AGO.  For  a  repair  method  to  be 
approved  by  the  Manager,  Los  Angeles  AGO, 
as  required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  refer  to  this 
AD. 

Note  1:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as;  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 
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Inspections  Accomplished  Per  Previous  Issue 
of  Service  Bulletin 

[i]  Inspections  accomplished  before  the 
effective  date  of  this  AD  per  McDonnell 
Douglas  Service  Bulletin  MD90-32-012, 
Revision  02,  dated  June  29,  1999,  are 
considered  acceptable  for  compliance  with 
the  corresponding  action  specified  in  this 
AD. 

Replacement  ofMLG  Shock  Strut  Piston 
Assemblies 

Ij)  Before  the  accumulation  of  30,000  total 
landings  on  the  MLG  shock  strut  piston 
assemblies,  or  within  5,000  landings  after 
June  20.  2002  (the  effective  date  of  AD  2002- 
10-03.  amendment  39-12749),  whichever 
occurs  later:  Replace  the  MLG  shock  strut 
piston  assemblies,  left-  and  right-hand  sides, 
with  new  or  serviceable  improved 
assemblies,  per  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin 
MD90-32-O31,  Revision  01,  dated  April  25, 
2001 .  If  the  MLG  shock  strut  piston  is  not 
serialized  or  the  number  of  landings  on  the 
piston  cannot  be  conclusively  determined, 
consider  the  total  number  of  landings  on  the 
piston  assembly  to  be  equal  to  the  total 
number  of  landings  accumulated  by  the 
airplane  with  the  highest  total  number  of 
landings  in  the  operator's  fleet. 

Note  2:  Paragraph  (a)  of  AD  2002-10-03. 
amendment  39^12749,  requires  the  same 
actions  as  paragraph  (j)  of  this  AD. 

Compliance  With  Requirements  of  Other  ADs 

(k)  Accomplishment  of  the  replacement 
required  by  paragraph  (j)  of  this  AD 
constitutes  terminating  action  for  the 
requirements  of  this  AD  and  AD  2002-10-03, 
amendment  39-12749,  for  the  Model  MD- 
90-30  airplanes  listed  in  Boeing  Service 
Bulletin  MD90-32-012,  Revision  03,  dated 
)une29.  2001. 

Alternative  Methods  of  Compliance 

(1)(1)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Los  Angeles  AGO,  is  authorized  to 
approve  alternative  methods  of  compliance 
for  this  AD. 

(2)  Alternative  methods  of  compliance, 
approved  previously  per  AD  2000-03-08, 
amendment  39-11567,  are  approved  as 
alternative  methods  of  compliance  with 
paragraphs  (a),  (b).  and  (c)  of  this  AD. 

Issued  in  Renton,  Washington,  on  October 
7.  2003. 

Kalene  C.  Yanamura, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-25868  Filed  10-10-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGD01-03-096] 
RIN  1625-AA09 

Drawbridge  Operation  Regulations; 
Rahway  River,  NJ 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
change  the  drawbridge  operating 
regulations  governing  the  operation  of 
the  Conrail  Bridge,  mile  2.0.  across  the 
Rahway  River  at  Linden,  New  Jersey. 
This  proposed  rule  would  allow  the 
bridge  to  be  operated  from  a  remote 
location.  The  bridge  would  remain  in 
the  open  position  at  all  times  except  for 
the  passage  of  rail  traffic.  This  rule  is 
expected  to  relieve  the  bridge  owner  of 
the  burden  of  crewing  the  bridge  at  all 
times  while  still  providing  for  the 
reasonable  needs  of  navigation. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  December  15.  2003. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(obr),  First  Coast  Guard  District  Bridge 
Branch,  One  South  Street,  Battery  Park 
Building,  New  York,  New  York,  10004, 
or  deliver  them  to  the  same  address 
between  7  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (212)  668- 
7165.  The  First  Coast  Guard  District, 
Bridge  Branch,  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  received  from  the  public, 
as  well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  the  First  Coast  Guard 
District,  Bridge  Branch,  7  a.m.  to  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Area,  Project  Officer,  First  Coast  Guard 
District,  (212)  668-7069. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encoiu'age  you  to  participate  in 
this  rulemaking  by  submitting 
comments  or  related  material.  If  you  do 
so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  {CGDOl-03-096), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 


and  related  material  in  an  luibound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  if  they  reached  us,  please 
enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  First 
Coast  Guard  District,  Bridge  Branch,  at 
the  address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  Conrail  Bridge  has  a  vertical 
clearance  of  6  feet  at  mean  high  water 
and  1 1  feet  at  mean  low  water  in  the 
closed  position. 

The  existing  drawbridge  operation 
regulations  listed  at  33  CFR  117.743. 
require  the  bridge  to  open  on  signal 
from  April  1  through  November  30. 
from  6  a.m.  to  10  p.m.  At  all  other  times, 
the  bridge  opens  on  signal  if  at  least  a 
four-hour  notice  is  given. 

The  Conrail  Bridge  across  the  Rahway 
River  is  navigated  predominantly  by 
small  recreational  vessels  April  through 
November. 

The  owner  of  the  bridge,  Consolidated 
Rail  Corporation  (Conrail),  requested  a 
change  to  the  drawbridge  operation 
regulations  that  would  allow  the  bridge 
owner  to  operate  the  bridge  from  a 
remote  location.  The  bridge  would  be 
operated  from  the  remote  location  bv  a 
bridge/train  dispatcher  located  at  the 
Conrail  Dispatch  Office  at  Mount 
Laurel.  New  Jersey.  The  on  scene  bridge 
tender  would  be  eliminated  by  this 
rulemaking. 

It  is  expected  that  this  proposed  rule, 
if  adopted,  would  relieve  the  bridge 
owner  of  the  burden  of  crewing  the 
bridge  at  all  times  while  still  meeting 
the  reasonable  needs  of  navigation. 

Discussion  of  Proposal 

This  proposed  rule  would  relieve  the 
bridge  owner  from  the  burden  of 
crewing  the  bridge  at  all  times  by 
allowing  the  bridge  to  be  operated  from 
a  remote  location  while  still  meeting  the 
reasonable  needs  of  navigation. 

Under  this  proposed  rule  the  bridge 
would  remain  in  the  full  open  position 
at  all  times  and  be  closed  only  for  the 
passage  of  rail  traffic.  The  procedure  for 
closing  the  Conrail  Bridge  to  vessel 
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traffic  to  allow  the  passage  of  rail  traffic 
across  the  waterway  would  be  as 
follows: 

All  rail  traffic  approaching  the  bridge 
would  be  stopped  at  a  safe  point  before 
crossing  the  bridge;  a  train  crewmember 
would  detrain  and  relocate  to  a  good 
vantage  point  to  observe  the  waterway 
both  up  and  down  stream.  Any  vessel 
traffic  obsei-ved  approaching  the  bridge 
would  be  allowed  to  pass  through  the 
bridge  before  closing;  once  it  is 
determined  that  no  vessel  traffic  is 
approaching  or  under  the  bridge,  the 
train  crewmember  would  then 
communicate  by  radio  or  telephone 
with  the  remotely  located  bridge/ train 
dispatcher  at  the  Conrail  Dispatch 
Office,  at  Mount  Laurel,  New  Jersey, 
requesting  the  bridge  to  be  closed. 

Before  closing  the  bridge  a  public 
address  system  would  announce  that 
the  bridge  is  closing,  a  marine  traffic 
light  system  located  at  the  bridge  facing 
both  upstream  and  downstream  would 
change  from  flashing  green  to  flashing 
red.  and  a  horn  would  sound  two  times, 
pause  10  seconds,  then  repeat  two  horn 
blasts  until  the  bridge  is  seated  and 
locked  down. 

During  the  downward  bridge  span 
closing  the  bridge/ train  dispatcher 
would  continually  monitor  the  infrared 
sensor  svstem  to  ensure  that  no  vessel 
traffic  is  approaching  or  passing  under 
the  bridge  After  the  rail  traffic  has 
cleared  the  bridge,  the  horn  would 
sound  five  times  to  signal  that  the 
bridge  is  about  to  open 

Based  upon  all  the  above  information, 
the  Coast  Guard  believes  that  this 
proposed  rule  is  reasonable.  It  is 
expected  that  this  rule  will  relieve  the 
bridge  owner  from  the  burden  of 
crewing  the  bridge  at  all  times  while 
still  meeting  the  reasonable  needs  of 
navigation. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulator*'  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
6(a)(3)  of  that  Order.  The  Office  of 
Management  and  Budget  has  not 
reviewed  it  under  that  Order  It  is  not 
"significant"  under  the  regulatory- 
policies  and  procedures  of  the 
Department  of  Homeland  Security. 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation,  under  the 
regulator\'  policies  and  procedures  of 
DHS,  is  unnecessary. 

This  conclusion  is  based  on  the  fact 
that  the  bridge  would  be  open  for  vessel 


traffic  at  all  times,  except  for  the  passage 
of  rail  traffic. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under 
section  5  U.S.C.  605(b),  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  conclusion  is  based  on  the  fact 
that  the  bridge  would  be  open  for  vessel 
traffic  at  all  times,  except  for  the  passage 
of  rail  traffii  . 

If  vou  think  that  your  business. 
t)rganization,  or  governmental 
jurisdit:tion  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it. 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
(jucilifit's  and  how  and  to  what  degree 
thi>  rule  would  economically  affect  it. 

(Collection  of  Information 

This  proposed  rule  would  t;dll  for  no 
new  collection  of  information  under  the 
Paperwork  Redui:tion  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

.\  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  use.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  mav  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 


Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under  E.O. 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
C'oncerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likelv  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Commandant  Instruction 
M16475.1D.  which  guides  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
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2.B.2  of  the  Instruction.  Therefore,  this 
proposed  rule  is  categorically  excluded, 
under  figure  2-1,  paragraph  {32){e),  of 
the  Instruction,  from  further 
environment  documentation  because  it 
has  been  determined  that  the 
promulgation  of  operating  regulations 
for  drawbridges  are  categorically 
excluded. 

List  of  Sub)ects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  Department  of 
Homeland  Security  Delegation  No.  0170.1;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587,  106 
Stat.  5039. 

2.  Section  117.743  is  revised  to  read 
as  follows: 

§117.743    Rahway  River. 

The  draw  of  the  Conrail  Bridge,  mile 
2.0,  across  the  Rahway  River,  at  Linden, 
New  Jersey,  shall  operate  as  follows: 

(a)  The  draw  shall  remain  in  the  fiill 
open  position  at  all  times,  and  shall 
only  be  closed  for  the  passage  of  rail 
traffic  or  the  performance  of 
maintenance  authorized  in  accordance 
with  subpart  A  of  this  part. 

(b)  The  draw  shall  be  remotely 
operated  by  a  bridge/train  dispatcher 
located  at  the  Conrail  Dispatch  Office  at 
Mount  Laurel,  New  Jersey. 

(c)  A  marine  traffic  light  system  shall 
be  maintained  at  the  bridge  and  display 
flashing  green  lights  to  indicate  that 
vessels  may  pass  through  the  bridge, 
and  flashing  red  lights  any  time  the 
bridge  is  not  in  the  full  open  position. 

(d)  An  infrared  sensor  system  shall  be 
maintained  at  the  bridge  to  determine 
that  no  conflict  with  vessel  traffic  exists 
while  the  bridge  is  closing. 

(e)  Before  the  bridge  may  be  closed 
from  the  remote  location,  an  on-site 
train  crewmember  shall  observe  the 
waterway  for  any  vessel  traffic.  All 
approaching  vessels  shall  be  allowed  to 
pass  before  the  bridge  may  close.  The 
on-site  train  crewmember  shall  then 
communicate  with  the  bridge/train 
dispatcher  at  the  Conrail  Dispatch 
Office,  at  Mount  Laiu^l,  either  by  radio 
or  telephone,  to  request  that  the  bridge 
be  closed. 

(f)  While  the  bridge  is  moving  from 
the  full  open  to  full  closed  position,  the 


bridge/train  dispatcher  shall  maintain 
constant  surveillance  of  the  navigational 
channel  at  the  bridge  using  the  infrared 
sensor  system. 

(g)  If  the  infrared  sensors  detect  a 
vessel  or  other  obstruction  approaching 
or  under  the  bridge  before  the  draw  is 
fully  lowered  and  locked,  the  closing 
sequence  is  stopped,  automatically,  and 
the  draw  is  raised  to  its  fully  open 
position  until  the  channel  is  clear. 

(h)  During  the  downward  bridge 
closing  movement,  the  marine  traffic 
light  system  located  at  the  bridge  will 
change  from  flashing  green  to  flashing 
red,  the  public  address  system  will 
announce  that  the  bridge  will  be 
closing,  and  the  horn  will  sound  two 
times,  pause  10  seconds,  then  repeat 
two  horn  blasts  until  the  bridge  is  seated 
and  fully  locked  down. 

(i)  When  all  rail  traffic  has  cleared  the 
bridge,  the  bridge/train  dispatcher  will 
sound  the  horn  five  times  to  signal  that 
the  draw  is  about  to  open. 

(j)  In  the  event  of  a  failure,  or 
obstruction  to  the  infrared  sensor 
system,  the  bridge  shall  immediately  be 
returned  to  the  full  open  position  until 
the  problem  is  corrected. 

(k)  In  the  event  of  a  loss  of 
communication  between  the  on-site 
personnel  and  the  bridge/train 
dispatcher,  the  bridge  shall  immediately 
be  returned  to  the  full  open  position 
until  the  problem  is  corrected. 

(1)  Should  the  draw  become 
inoperable  from  the  remote  site  while 
the  bridge  is  in  the  closed  position,  a 
bridge  tender,  maintenance  personnel, 
or  engineer  shall  be  deployed  to  be  on 
site  within  one  hour  from  the  time  the 
draw  becomes  inoperable  until  the 
bridge  can  be  returned  to  the  full  open 
position. 

(m)  Trains  shall  be  controlled  so  that 
any  delay  in  opening  of  the  draw  shall 
not  exceed  ten  minutes  after  a  train  has 
crossed  the  bridge;  except  as  provided 
in  33  CFR  117.31(b).  However,  if  a  train 
moving  toward  the  bridge  has  crossed 
the  home  signal  for  the  bridge,  the  train 
may  continue  across  the  bridge  and 
must  clear  the  bridge  interlocks  before 
stopping. 

Dated:  September  29,  2003. 
John  L.  Grenier. 

Captain,  U.S.  Coast  Guard,  Acting 

Commander,  First  Coast  Guard  District. 

[PR  Doc.  03-25892  Filed  10-10-03;  8:45  am] 

BILUNG  CODE  4910-1 5-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  25»-O405b;  FRL-7567-7] 

Revisions  to  the  Califomia  State 
Implementation  Plan,  El  Dorado 
County  Air  Pollution  Control  District 
and  Santa  Barbara  County  Air 
Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  El  Dorado  County  Air 
Pollution  Control  District  (EDCAPCD) 
and  Santa  Barbara  Countv  Air  Pollution 
Control  District  (SBCAPCD)  portions  of 
the  Califomia  State  Implementation 
Plan  (SIP).  These  revisions  concern 
nitrogen  oxide  (NOx)  emissions  from 
biomass  boilers  and  from  large  water 
heaters  and  small  boilers.  We  are 
proposing  to  approve  a  local  rule  under 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act). 

DATES:  Any  comments  on  this  proposal 
must  arrive  by  November  13.  2003. 
ADDRESSES:  Mail  comments  to  Andv 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency.  Region  IX,  75  Hawthorne 
Sfreet,  San  Francisco,  CA  94105: 
steckel. andrev^'®epa. gov. 

You  can  inspect  a  copy  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  a  copy 
of  the  submitted  rule  revisions  and 
TSDs  at  the  following  locations: 

Air  and  Radiation  Docket  and  Information 

Center.  U.S.  Environmental  Protection 

Agency,  (Mail  Code  6102T).  Room  B-102. 

1301  Constitution  Avenue.  NW.. 

Washington,  DC  204B0. 
Califomia  Air  Resources  Board.  Stationarv 

Source  Division,  Rule  Evaluation  Section, 

1001  "1"  SU-eet,  Sacramento,  CA  95814. 
El  Dorado  County  Air  Pollution  Control 

District,  2850  Fairlane  Court.  Building  C. 

Placerville,  CA  95667. 
Santa  Barbara  County  Air  Pollution  Control 

District,  26  Castilian  Drive,  Suite  B-23, 

Goleta.CA  93117. 

A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http:// 
www.arb.ca.gov/drdb/drdbltxt.htm. 
Please  be  advised  that  this  is  not  an  EPA 
website  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AIR-4), 
U.S.  Environmental  Protection  Agency, 
Region  LX;  (415)  947-1118. 
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SUPPLEMENTARY  INFORMATION:  This 

proposal  addresses  the  approval  of  local 
EDCAPCD  Rule  2.32  and  SBCAPCD  Rule 
360.  In  the  Rules  section  of  this  Federal 
Register,  we  are  approving  these  local 
rules  in  a  direct  final  action  without 
prior  proposal  because  we  belie\e  these 
SIP  revisions  are  not  controversial   If  we 
receive  adverse  comments,  however,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule.  We  do  not  plan 
to  open  a  second  comment  period,  so 
anvone  interested  in  commenting 
should  do  so  at  this  time.  If  we  do  not 
receive  adverse  comments,  no  further 
ac:tivitv  is  planned.  For  further 
information,  please  see  the  direct  final 
action. 

Dated:  Septembers.  2003. 
Wayne  Nastri, 

Rt'^lonai  Admini'^tmtnr.  Rt'^ion  IX 
IFR  Doi .  03-2^801  Filed  10-10-03;  8:45  amj 

BILLING  CODE  6560-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KY  135— 200337(b):  FRL-7573-1] 

Approval  and  Promulgation  of 
Implementation  Plans  for  Kentucky: 
Source-Specific  Revision  for  Marathon 
Ashland  Petroleum  Marine  Repair 
Terminal 

AGENCY:  Environmental  Protection 
Agency  lEPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  is  proposing  to 
approve  a  source-specific  re\'ision  to  the 
State  Implementation  Plan  (SIP)  of  the 
Commonwealth  of  Kentuckv  This 
revision  requires  the  Marathon  Ashland 
Petroleum  Marine  Repair  Terminal 
(MAPMRT)  to  implement  volatile 
organic  compound  (VOC)  reasonably 
available  control  technology  (R.-\rT)  for 
its  barge  cleaning  operation  as  part  oi  a 
contingencv  measure  implemented  for 
the  Huntington-Ashlanti  1-Hour  Ozone 
Maintenance  Area.  In  the  Final  Rules 
Section  of  this  Federal  Register,  the 
EPA  ij  approving  the  States  SIP 
revision  as  a  direct  final  rule  withmit 
prior  proposal  because  the  .\gen(:\' 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  tinal 
rule.  If  no  significant,  material,  and 
adverse  comments  are  received  in 
response  to  this  rule,  no  further  actu  it\' 
is  contemplated.  If  EPA  receives  adverse 


comments,  the  direct  final  rule  will  be 
w  ithdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequt-nt  final  rule  ba.sed  on  this  rule. 
The  EPA  will  not  institute  .•  second 
comment  period  on  this  dot:ument.  Any 
parties  interested  in  commenting  on  this 
(io(  ument  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  November  13. 
2003. 

ADDRESSES:  Comments  may  be 
submitted  1)\'  mail  to:  Mic:helt! 
Notarianni.  Air  Planning  Branch,  Air. 
Pesticides  and  Toxics  Management 
Division,  I'.S  Environmental  {Protection 
Agencv  Region  4,  hi  Forsyth  Street,  SW, 
Atlanta,  Georgia  30303-8960. 
Comments  mav  also  be  submitted 
elec  tronically,  or  through  hand 
deliverwcourier.  Please  follow  the 
detailed  instructions  described  in  the 
direct  final  rule.  SUPPLEMENTARY 
INFORMATION  Isectioii.s  \'l  B  1    through 
3.).  which  is  published  in  the  Rules 
Section  of  this  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mil  hele  Notarianni.  Air  Planning 
Branch.  Air.  Pesticides  and  Toxics 
M.inagement  Division.  I'.S. 
Environmental  Protection  Agimcy 
Region  4,  61  Forsyth  Street,  SW.. 
Atlanta.  Georgia  30303-8960.  Phone: 
1404)  562-9031.  E-mail: 
ih)t(irHiuniniichple'S;ppa.oov 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
Rules  Section  of  this  Federal  Register. 

Dated:  October  1.  2003. 
A.  Stanley  Meibur^, 

Aitmg  Rfgional  Adiiiiiif'tnitni .  Hriiinn  4 
IFR  Doc.  03-25799  FiI.mI  l()-ll)-o:i.  H  45  ain| 

BILLING  CODE  6560-50-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Parts  61  and  62 
RIN  1660-AA28 

National  Flood  Insurance  Program 
(NFIP);  Assistance  to  Private  Sector 
Property  Insurers 

AGENCY:  Federal  Emergency 

Management  Agencv  (FEM.\). 

Emergent  v  Preparedness  and  Response 

Directorate.  Department  of  Homeland 

.Securitv 

ACTION:  Proposed  rule. 


SUMMARY:  FEMA  is  proposing  to  amend 
the  Federal  Insurance  Administration. 
Financial  Assistance/Subsidy 
Arrangement  ("Arrangement")  and 
related  regulations  regarding  issues  of 
Federal  jurisdiction  and  Federal  law  for 
lawsuits  involving  Write-Your-Own 
(WYO)  Companies  and  the  rules  for 
reimbursing  WYO  Compsnies  for  the 
CQst  of  litigation,  including  issues  of 
agent  negligence  and  the  relationship  of 
the  agent  to  the  WYO  Company. 
Additionally,  FEMA  is  amending 
procedures  for  companies  seeking  to 
become  and  ceasing  to  be  WYO 
Companies. 

On  September  5.  2003,  FEMA 
published  an  interim  final  rule  that 
amends  FEMA's  Arrangement.  The 
purpose  of  that  rule  was  to  extend  the 
current  Arrangement  for  3  months  to 
allow  FEMA  to  make  the  changes 
proposed  in  this  rulemaking. 
DATES:  FEMA  invites  comments  on  this 
proposed  rule,  which  should  be 
received  on  or  before  November  13, 
2003. 

ADDRESSES:  Please  send  your  comments 
to  the  Rules  Docket  Clerk.  Office  of  the 
General  Counsel,  FEMA,  500  C  Street. 
SW..  Room  840,  Washington.  DC  20472. 
(facsimile)  202-646^536.  or  (email) 
rules®fema.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Plaxit:o,  FEMA,  500  C  Street, 
SW.,  Washington,  DC  20472,  (phone) 
202-646-3422,  (facsimile)  202-646- 
4327,  or  (email) 
Cha  rlcs .  Plaxico@dhs.gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Arrangement,  approximately  100  private 
sector  property  insurers  issue  flood 
insurance  policies  and  adjust  flood 
insurance  claims  under  their  own 
names,  based  on  an  arrangement  with 
the  Federal  Insurance  Administration 
(FIA)  (44  CFR  Part  62,  Appendix  A). 
The  WYO  insurers  receive  an  expense 
allowance  and  remit  the  remaining 
premium  to  the  Federal  Government. 
The  Federal  Government  pays  WYO 
insurers  for  flood  losses  and  pays  loss 
adjustment  expenses  based  on  a  fee 
schedule.  Litigation  costs,  including 
court  costs,  attorney  fees,  judgments, 
and  settlements,  are  paid  by  FIA  based 
on  submitted  documentation.  The 
Arrangement  provides  that  under 
certain  ciri  umstances  reimbursement 
for  litigation  costs  will  not  be  made. 
FEMA  proposes  several  changes  to  the 
.Arrangement  and  related  regulations. 

FEMA  proposes  to  clarify  44  CFR  61.5 
bv  creating  a  new  Section  f  from  the 
current  text  of  Section  e.  FEMA 
proposes  to  add  44  CFR  61.5(f)  to 
provide  that  agents  utilized  by  a  WYO 
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Company,  like  agents  utilized  by  FEMA, 
act  for  the  insured  and  are  not  agents  of 
tlie  WYO  Company. 

FEMA  proposes  to  amend  44  CFR 
62.22(a)  to  clarify  that  its  provisions  for 
Federal  jurisdiction  include  WYO 
Companies. 

FEMA  proposes  to  amend  44  CFR 
62.23(g)  to  recognize  WYO  Companies 
as  fiscal  agents  of  the  Federal 
Government.  This  is  based  on  section 
1340(a)(1)  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended. 
FEMA  believes  this  change  will  clarify 
matters  of  jurisdiction  and  choice  of  law 
for  W^O  Companies.  However,  WYO 
Companies  are  not  recognized  as  general 
agents  of  the  Federal  Government.  The 
proposed  amendment  also  provides  that 
the  Federal  Government  is  not  a  proper 
party  defendant  in  any  lawsuit  arising 
out  of  a  WYO  policy. 

The  remaining  proposed  amendments 
apply  to  Appendix  A  to  Part  62 — 
Federal  Emergency  Management 
Agency,  Federal  Insurance 
Administration,  Financial  Assistance/ 
Subsidy  Arrangement. 

In  Article  I,  FEMA  proposes  to  amend 
the  fifth  paragraph  to  refer  to  the 
Federal  Treasury,  to  cleuify  that  WYO 
Companies  are  responsible  for  Federal 
funds.  A  companion  proposed 
amendment  to  Article  III,  Section  D.l, 
also  refers  to  Federal  funds.  FEMA 
proposes  to  add  two  new  paragraph 
clauses  to  Article  I  to  emphasize  the 
Federal  nature  of  the  WYO  Companies' 
activities  under  the  Arrangement,  and 
support  the  application  of  Federal  law 
in  Federal  Coiul  to  lawsuits  arising 
under  the  Arrangement. 

FEMA  proposes  to  delete  the  tenth 
paragraph  as  currently  drafted  in  Article 
I  to  clarify  that  policyholders  and 
applicants  are  not  direct  beneficiaries  of 
the  Arrangement. 

FEMA  proposes  to  amend  Article  II, 
Section  G  to  clarify  the  WYO 
Company's  duty  to  comply  with  written 
standards,  procedures,  and  guidance 
issued  by  FEMA  or  FLA. 

FEMA  proposes  to  amend  Article  III, 
Section  B  to  delete  the  word  "their" 
before  the  phrase  "insurance  agents"  to 
be  consistent  with  the  proposed 
amendment  to  44  CFR  61.5(e),  as    ' 
discussed  above,  that  provides  that  the 
WYO  agent  is  not  the  agent  of  the  WYO 
Company. 

FEMA  proposes  to  amend  Article  III, 
Section  D.2  to  provide  that  failure  to 
meet  these  requirements  may  result  in 
no  reimbursement,  which  is  similar  to  a 
statement  in  the  deleted  Article  III, 
Section  D.3.  The  reference  to  Article  IX 
in  Article  III,  Section  D.2  would  be 
deleted  in  light  of  FEMA's  proposed 
amendment  of  Article  IX  to  restrict  it  to 


matters  not  in  btigation.  FEMA 
proposes  to  delete  Article  III,  Section 
D.3  because  its  litigation  documentation 
and  notification  requirements  have  been 
established  by  FEMA  outside  the 
Arrangement. 

FEMA  proposes  to  amend  Article  III. 
Section  D.4  (now  renumbered  as  Article 
III,  Section  D.3),  concerning 
reimbursement  for  WYO  Company 
litigation  costs,  to  delete  the  reference  to 
insurer  negligence  and  the  cross- 
reference  to  Article  IX.  The  issue  of 
insurer  negligence  for  matters  in 
litigation  will  be  dealt  with  in  the 
context  of  the  other  standards  in  the 
new  Article  III,  Section  D.3.  Article  IX 
would  now  only  apply  to  insurer 
negligence  that  has  not  resulted  in 
litigation.  The  existing  "significantly 
outside  the  scope"  standard  will  be  left 
in  the  new  Article  III,  Section  D.3.  A 
provision  will  be  added  relating  to  a 
pattern  of  errors  found  in  operation 
reviews,  audits,  or  a  review  after 
litigation  has  been  filed. 

Agent  negligence  would  continue  to 
be  grounds  for  non-reimbursement  of 
litigation  costs.  FEMA  would  continue 
to  evaluate  whether  a  WYO  Company 
would  be  reimbursed  for  costs,  fees,  and 
settlement  payments  (when  appropriate) 
when  agent  negligence  is  alleged  against 
that  WYO  Company  for  which  they 
could  be  held  financially  responsible. 
Where  FEMA  determines  that  there  is 
no  agent  negligence,  the  WYO  Company 
would  be  reimbursed  for  the  litigation 
costs  of  defending  itself  against  the 
possibility  that  it  could  be  held 
financially  responsible  for  agent 
negligence;  where  FEMA  determines 
that  there  is  agent  negligence,  the  WYO 
Company  may  still  be  reimbursed  for 
litigation  costs  for  the  defense  of  policy 
provisions  and  for  its  own  negligence. 
FT!MA  has  not  changed  the  general  rule 
that  litigation  costs  are  not  reimbiu-sable 
if  they  relate  to  actions  that  are 
significantly  outside  the  scope  of  the 
Arrangement. 

FEMA  proposes  to  expressly 
recognize  that  a  part  of  litigation  could 
be  "significantly  outside  the  scope"  of 
the  Arrangement  while  part  is  within 
the  scope.  In  such  a  case, 
reimbursement  would  be  based  on  the 
appropriate  division  of  responsibility,  if 
possible.  Reimbursement  for  legal 
expenses  ("costs  to  defend  such 
litigation")  will  now  be  explicitly 
treated  the  same  way  as  reimbursement 
for  awards  or  judgments.  A  WYO 
Company  can  now  petition  the  Federal 
Insurance  Administrator, 
("Administrator")  instead  of  the 
Standards  Committee,  for 
reconsideration  of  a  decision  not  to 
reimburse  for  litigation.  The 


Administrator  could  then  seek  the 
advice  of  the  Standards  Committee. 
There  will  no  longer  be  a  deadline  for 
a  decision. 

FEMA  proposes  to  amend  Article  III, 
Section  E  to  clarify  that  WYO 
Companies  must  follow  the  refund  rules 
established  by  FIA  since  flood  insurance 
premiums  are  funds  of  the  Federal 
Government. 

FEMA  proposes  to  amend  Article  V  to 
clarify  the  procedures  for  a  company  to 
become,  or  to  cease  to  be,  a  WYO 
Company.  Companies  will  also  be 
required  to  inform  FEMA  of  their  intent 
to  continue  in  or  leave  the  program 
within  30  days  of  the  offer. 

In  Article  V.  Section  C,  the  time 
during  which  the  WYO  Company  can  be 
required  to  continue  performance  while 
it  exits  the  program  by  running  off  or 
transferring  its  business  will  be 
extended  from  1  year  to  18  months. 
Notice  and  billing  cycles  make  the  one- 
year  limit  impractical.  The  proposed 
amendment  will  also  require  a  WYO 
Company  to  tell  FEMA  if  it  plans  to 
leave  the  program  during  the 
Arrangement  year. 

FEMA  proposes  to  amend  Article  V, 
Section  C.l.a  to  set  out  the  requirements 
when  the  business  is  to  be  transferred  to 
FIA.  The  proposed  amendment  also 
would  establish  in  Article  V,  Section 
C.2  the  requirement  for  FIA  approval  of 
transfer  of  the  business  to  another  WYO 
Company. 

FEMA  proposes  to  amend  Article  V. 
Section  D  to  formalize  the  possibility  of 
noa-renewal  of  the  Arrangement  by  FLA 
for  material  failure  of  the  WYO 
Company  to  comply  with  the 
Arrangement  or  to  take  corrective  action 
required  by  the  FLA,  and  to  offer  the 
alternative  of  permitting  the  transfer  by 
sale,  subject  to  FIA  approval,  as  in 
Article  V.  Section  C.2. 

FEMA  proposes  to  re-designate 
Article  V,  Section  F  (cancellation  of  the 
Arrangement  resulting  fi-om  an  order  or 
directive  issued  by  a  Department  of 
Insurance)  to  Section  E  so  that  it 
immediately  follows  Section  D 
(cancellation  of  the  Arrangement  by 
FIA)  because  these  two  sections  are 
parallel  in  purpose  and  construction 
and  should  be  placed  together.  This 
results  in  existing  Section  E  being  re- 
designated as  Section  F.  The  new 
Section  E  allows  the  possibility  of  the 
sale  of  the  book  of  business,  subject  to 
FLA  approval,  similar  to  the  proposed 
revision  to  Section  D. 

FEMA  proposes  to  amend  Article  VII. 
Section  C  to  make  its  provisions 
regarding  settlement  of  accounts  when 
the  WYO  Company's  participation  ends 
applicable  to  situations  where  the  WYO 
Company  is  unable  to  or  not  permitted 
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ti)  participate,  as  well  as  where  the 
WYO  (Company  elects  not  to  participate. 
In  addition,  the  final  sottlement  will 
now  be  made  siib)ect  to  audit 

FEMA  proposes  to  amend  ArtuWIX 
to  address  only  matters  not  in  litigation, 
its  provisions  reciarding  reimbursement 
of  the  \V^{)  (".onipany  are  consistent 
with  the  new  Article  111,  Section  D.i. 
which  addresses  matters  in  litigation. 
To  be  i:onsistent  with  .Article  III,  .Section 
D  3.  FEMA  amends  the  existing  Article 
LX  language,  "error  or  omission,"  to 

negligence."  It  provides  that  there  will 
l)t>  no  reimbursement  for  claims  against 
the  WYO  Companv  grounded  in  actions 
"significantly  outside  the  scope." 

FEM,^  proposes  to  amend  Artic:le  X\'I 
to  reflect  the  proposed  changes  to  44 
CFR  b2. 23(g).  as  disc;ussed  above. 

On  September  5.  lOQ'A.  FEMA 
published  an  interim  final  rule,  68  FR 
,T27no.  that  amends  the  Arrangement. 
The  purpose  [)f  that  rule  was  to  e.xtend 
the  current  .Arrangement  for  three 
months  to  allow  FEMA  to  make  the 
t  hanges  proposed  in  this  rulemaking. 

.National  Environmental  Policy  Act 

This  prnpdsed  rule  falU  withiii  the 
exclusion  categorv  44  CTR  part 
U).8ldH2)(ii).  whu  h  a(l(ire>M'^  the 
preparation,  revision,  and  ad(jption  of 
regulations,  directives,  manuals,  and 
other  guidance  documents  related  to 
actions  that  cjualifv  for  categoric:al 
exclusions.  Because  no  other 
extraordinary'  circumstances  have  been 
identified,  thi-.  pro[i<ised  rule  will  not 
recjuire  the  preparation  ot  either  an 
environmental  assessment  or  an 
environmental  impact  statement  as 
defined  bv  the  National  Environmental 
Policy  Ac:t. 

Executive  Order  12866.  Regulatory 
Planning  and  Review 

We  have  prepared  and  reviewed  this 
proposed  rule  under  the  provisions  of 
Executive  Order  12Hfi6.  Regulatorv 
Planning  and  Review.  I'nder  Exec  utive 
Order  12866,  58  FR  51735,  Oct.  4,  1993, 
a  significant  regulatorv  action  is  subject 
to  review  bv  the  Office  of  Management 
and  Budget  ("(JMB")  and  the 
requirements  of  the  Executive  Order 
The  Executive  Order  defines 
'significant  regulatory  actitm"  as  one 
that  is  likelv  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effec^t  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competiticm,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 


(2)  (Ireate  ,i  serious  inc(uisistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  bv  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  progr.uns  or  the  rights  and 
obligations  of  recipients  thereof;  .)r 

(4)  Raise  novtd  legal  or  polic:y  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  th|e|  Exec  utive  lO|rder. 

For  the  reasons  that  follow,  FEMA  has 
concluded  that  this  [iroposed  rul"  is 
neither  a  signific  ant  regulatorv  action 
nor  an  economically  signifii  ant  rule 
under  the  Executive  Order.  This 
proposed  rule  amends  the  Arrangement 
and  related  regulations  to  clarifv  istiues 
of  Federal  lurisdiction  and  Federal  law 
tor  disputes  involving  WYO  Companies 
and  the  rules  for  reimbursing  WYO 
Companies  for  the  c  ost  of  litigation.  It 
will  not  ha\'e  an  annual  eftec:t  on  the 
economy  of  .SlOO  million  or  more  or 
adversely  affec  t  in  a  materi<il  wav  the 
econcmiv,  the  insur  iiu  e  sec  tor, 
competition,  or  other  sec  tors  of  the 
economv.  H  will  c  reate  no  se^rious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  b\ 
another  agencv.  It  will  not  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  f(!es,  or  loan 
programs  or  the  rights  And  obligations  of 
recipients  thereof  Finally,  it  does  not 
raise  novel  legal  or  [lolicv  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  the  princ:iples  set  forth  in 
the  Executive  Order. 

OMB  has  not  reviewed  this  rule  under 
the  priiic:iples  of  Exec;utive  Order  12866. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
a  (.iillection  of  information  and  is 
therefore  not  subject  to  the  provisions  of 

the  Pap(>rwork  Reduc  tion  .Act  of  1995 
(44  nS.C,  3S()l-,i520). 

Regulatory  Flexibility  Act 

Under  the  Regulatorv  Flexibility  Act, 
agenc  ies  must  c  unsider  the  impact  of 
their  rulemakings  on  "small  entities" 
(small  businesses,  small  organizations 
and  local  governments).  When  5  IJ.S.C. 
553  riHjuires  an  agenc:y  to  publish  a 
notice  of  proposed  rulemaking,  the  Act 
requires  a  regulatorv  flexibility  analysis 
for  both  the  proposed  rule  and  the  final 
rule  if  the  rulemaking  c:ould   "have  a 
signific;ant  ec;onomic:  impact  on  a 
substantial  number  of  small  entities." 
The  .\(  t  also  provides  that  if  a 
regulatory  flexibility  analysis  is  not 
required,  the  agency  must  c:ertify  in  the 
rulemaking  document  that  the 
rulemaking  will  not   "have  a  significant 
economic:  iinpai  t  on  a  substantial 
number  of  small  entities." 


A  regulatory  flexibility  analysis  is  not 
required  for  this  proposed  rule  because 
it  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  13132.  Federalism 

ExtH:utivo  Order  13132,  Federalism, 
dated  August  4,  1999,  sets  forth 
principles  and  criteria  to  which 
agencies  must  adhere  in  formulating 
and  implementing  policies  that  have 
federalism  implications;  that  is, 
ri^gulations  that  have  substantial  direct 
effects  on  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Federal  agencies 
must  closeh'  examine  the  statutory 
authority  supporting  any  action  that 
would  limit  the  policymaking  discretion 
of  the  States,  anci  must  consult  with 
State  and  local  officials  before 
implementing  any  such  action  to  the 
extent  practicable. 

FEMA  has  reviewed  this  proposed 
rule  under  Executive  Order  13132  and 
c:oncludes  that  the  proposed  rule  has  no 
federalism  implic;ations  as  defined  by 
the  E\ec;utive  Order.  FEMA  has 
determined  that  the  rule  does  not 
significantly  affect  the  rights,  roles,  and 
responsibilities  of  States,  involves  no 
preemption  of  State  law  and  does  not 
limit  State  policymaking  discretion. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  <?  2(b)(2)  of 
Executive  Order  12778, 

List  of  Subjects  in  44  CFR  Parts  61  and 
62 

CUaims,  Flood  insurance. 
Accordingly,  we  propose  to  amend  44 
CFR  parts  61  and  62  as  follows: 

PART  61— INSURANCE  COVERAGE 
AND  RATES 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  42  I'.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  43  FR 
41943.  3  CFR.  1978  Comp..  p.  329;  E.O. 
12127  of  Mar.  31.  1979,44  P"R  19367,  3  CFR, 
1979  Comp.,  p.  376. 

2.  Amend  §61.5  by  revising  paragraph 
(e)  and  add  a  new^  paragraph  (f)  to  read 
as  follows: 

§  61 .5    Special  terms  and  conditions. 

***** 

(e)  The  standard  flood  insurance 
policy  is  authorized  only  under  the 
terms  and  conditions  established  by 
Federal  statute,  the  program's 
regulations,  the  Administrator's 


r._J I     n. 
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interpretations,  and  the  express  terms  of 
the  policy  itself.  Any  representations 
regarding  the  extent  and  scope  of 
coverage  which  are  not  consistent  with 
the  National  Flood  Insurance  Act  of 
1968.  as  amended,  or  the  Program's 
regulations  are  void. 

(f)  Any  duly  licensed  property  or 
casualty  agent  selling  and  servicing 
NFIP  policies  acts  for  the  insured,  and 
does  not  act  as  agent  for  the  Federal 
Government,  the  Federal  Emergency 
Management  Agency,  the  Federal 
Insurance  Administration,  the  servicing 
agent,  or  the  Write- Youj-Own  Company. 

PART  62— SALE  OF  INSURANCE  AND 
ADJUSTMENT  OF  CLAIMS 

3.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  43  FR 
41943,  3  CFR.  1978  Comp.,  p.  329;  E.O. 
12127  of  Mar.  31.  1979.  44  FR  19367,  3  CFR, 
1979  Comp.,  p.  376. 

4.  Amend  §62.22  by  revising 
paragraph  (a)  to  read  as  follows: 

§62.22    Judicial  review. 

(a)  Upon  the  disallowance  by  the 
Federal  Insurance  Administration,  a 
participating  Write- Your-Own 
Company,  or  the  servicing  agent  of  any 
claim  on  grounds  other  than  failure  to 
file  a  proof  of  loss,  or  upon  the  refusal 
of  the  claimant  to  accept  the  amount 
allowed  upon  any  claim  after  appraisal 
pursuant  to  policy  provisions,  the 
claimant  within  one  year  after  the  date 
of  mailing  by  the  Federal  Insurance 
Administration,  the  participating  Write- 
Your-Own  Company,  or  the  servicing 
agent  of  the  notice  of  disallowcmce  or 
partial  disallowance  of  the  claim  may, 
pursuant  to  42  U.S.C.  4072,  institute  an 
action  on  such  claim  against  the  insurer 
only  in  the  U.S.  District  Comi  for  the 
district  in  which  the  insured  property  or 
the  major  portion  thereof  shall  have 
been  situated,  without  regard  to  the 
amount  in  controversy. 
***** 

5.  Amend  §62.23  by  revising 
paragraph  (g)  to  read  as  follows: 

§  62.23    WYO  Companies  authorized. 


(g)  A  WYO  Company  shall  act  as  a 
fiscal  agent  of  the  Federal  Government, 
but  not  as  its  general  agent.  WYO 
Companies  are  solely  responsible  for 
their  obligations  to  their  insured  under 
any  flood  insurance  policies  issued 
under  agreements  entered  into  with  the 
Administrator,  such  that  the  Federal 
Government  is  not  a  proper  party 


defendant  in  any  lawsuit  arising  out  of 
such  policies. 

***** 

6.  In  Appendix  A  to  part  62,  revise  the 
Effective  Date  to  read  as  follows: 

Appendix  A  to  Part  62— Federal 
Emergency  Management  Agency, 
Federal  Insurance  Administration, 
Financial  Assistance/Subsidy 
Arrangement 
***** 

Effective  Date:  January  1.  2004. 

***** 

7.  In  Appendix  A  to  part  62,  revise 
Article  I  to  read  as  follows: 

Appendix  A  to  Part  62-Federal 
Emergency  Management  Agency, 
Federal  Insurance  Administration, 
Financial  Assistance/Subsidy 
Arrangement 


Article  I — Findings,  Purpose,  and 
Authority 

Whereas,  the  Congress  in  its  "Finding 
and  Declaration  cf  Purpose"  in  the 
National  Flood  Insurance  Act  of  1968. 
as  amended,  ("the  Act"  or  "Act") 
recognized  the  benefit  of  having  the 
National  Flood  Insurance  Program  (the 
"Program"  or  "NFIP")  "carried  out  to 
the  maximum  extent  practicable  by  the 
private  insurance  industry";  and 

Whereas  the  Federal  Insurance 
Administration  (FIA)  recognizes  this 
Arrangement  as  coming  under  the 
provisions  of  section  1345  of  the  Act  (42 
U.S.C.  4081):  and 

Whereas,  the  goal  of  the  FIA  is  to 
develop  a  program  with  the  insurance 
industry  where,  over  time,  some  risk- 
bearing  role  for  the  industry  will  evolve 
as  intended  bv  the  Congress  (section 
1304  of  the  Act  (42  U.S.C.  4011));  and 

Whereas,  the  insurer  (hereinafter  the 
"Company")  under  this  Arrangement 
shall  charge  rates  established  bv  the 
FIA;  and 

Whereas,  FIA  has  promulgated 
regulations  and  guidance  implementing 
the  Act  and  the  Write-Your-Own 
Program  whereby  participating  private 
insurance  companies  act  in  a  fiduciarv' 
capacity  utilizing  Federal  funds  to  sell 
and  administer  the  Standard  Flood 
Insurance  Policies,  and  has  extensively 
regulated  the  participating  companies' 
activities  when  selling  or  administering 
the  Standard  Flood  Insurance  Policies; 
and 

Whereas,  any  litigation  resulting  from, 
related  to.  or  arising  from  the 
Company's  compliance  with  the  written 
standards,  procedures,  and  guidance 
issued  by  FEMA  or  FIA  arises  under  the 
Act,  regulations,  or  FIA  guidance,  and 


legal  issues  thereunder  raise  a  Federal 
question;  and 

Whereas,  through  this  Arrangement, 
the  Federal  Treasury  will  subsidize  all 
flood  policy  claim  payments  by  the 
Company;  and 

Whereas,  this  Arrangement  has  been 
developed  to  enable  any  interested 
qualified  insurer  to  WTite  flood 
insurance  under  its  own  name;  and       " 

Whereas,  one  of  the  primar\' 
objectives  of  the  Program  is  to  provide 
coverage  to  the  maximum  number  of 
structures  at  risk  and  because  the 
insurance  industry'  has  marketing  access 
through  its  existing  facilities  not 
directly  available  to  the  FIA,  it  has  been 
concluded  that  coverage  will  be 
extended  to  those  who  would  not 
otherwise  be  insured  under  the 
Program;  and 

Whereas,  flood  insurance  policies 
issued  subject  to  this  Arrangement  shall 
be  only  that  insurance  written  bv  the 
Company  in  its  own  name  under 
prescribed  policy  conditions  and 
pursuant  to  this  Arrangement  and  the 
Act;  and 

Whereas,  over  time,  the  Program  is 
designed  to  increase  industrv 
participation,  and  accordingly,  reduce 
or  eliminate  Government  as  the 
principal  vehicle  for  delivering  flood 
insurance  to  the  public. 

Now.  therefore,  the  parties  hereto 
mutually  undertake  the  following: 

8.  In  Appendix  A  to  part  62.  revise 
Article  II,  section  G  to  read  as  follows: 

Article  II — Undertaking  of  the  Company 

***** 

G.  Compliance  with  Agency  Standard 
and  Guidelines. 

1.  The  Company  shall  comply  with 
written  standards,  procedures,  and 
guidance  issued  by  FEMA  or  FIA 
relating  to  the  NFIP  and  applicable  to 
the  Company. 

2.  The  Company  shall  market  flood 
insurance  policies  in  a  manner 
consistent  with  marketing  guidelines 
established  bv  FIA. 

9.  In  Appendix  A  to  part  62  amend 
Article  III  to  revise  the  second 
paragraph  of  section  B:  revise  section  D: 
and  add  a  sentence  to  the  end  of  section 
E  to  read  as  follows: 

Article  III — Loss  Costs.  Expenses. 
Expense  Reimbursement,  and  Premium 
Refunds 


B. 


The  Company  may  retain  fifteen 
percent  (15%)  of  the  Company's  written 
premium  on  the  policies  covered  by  this 
Arrangement  as  the  commission 
allowance  to  meet  commissions  or 
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salaries  of  insurance  agents,  brokers,  or 
other  entities  producing  qualified  flood 
insurance  applications  and  other  related 
expenses. 

•         *         •         •         * 

D.  Loss  Payments. 

1   Loss  payments  under  policies  of 
flood  insurance  shall  be  made  by  the 
Company  from  Federal  funds  retained 
in  the  bank  account(s)  established  under 
Article  II.  .section  E  and.  if  such  funds 
are  depleted,  from  Federal  funds 
derived  by  drawing  against  the  Letter  of 
Credit  established  pursuant  to  Article 
IV. 

2.  Loss  payments  include  payments  as 
a  result  of  litigation  that  arises  under  the 
scope  of  this  Arrangement,  and  thf' 
Authorities  set  forth  herein.  All  such 
loss  payments  and  related  expenses 
must  meet  the  documentation 
requirements  of  the  Financial  Control 
Plan  and  of  this  Arrangement,  and  the 
Company  must  comply  with  the 
litigation  documentation  and 
nntificati(m  requirements  established  by 
FEMA,  Failure  to  meet  these 
requirements  may  result  in  the 
Administrator's  decision  not  to  prtivid^ 
reimbursement 

3.  Limitation  on  Litigation  Costs. 

a.  Following  receipt  of  notice  of  such 
litigation,  the  FEMA  Office  of  the 
General  Counsel  (■■()GC;")  shall  review 
the  information  submitted  If  the  FEMA 
OGC  finds  that  the  litigation  is 
grounded  in  actions  by  the  Company 
that  are  significantly  outside  the  scope 
of  this  Arrangement,  and  or  involves 
issues  of  agent  negligence,  then  the 
FEMA  OGC  shall  make  a 
recommendation  to  the  Administrator 
regarding  whether  all  or  part  of  the 
litigation  is  significantly  outside  the 
scope  of  the  Arrangement. 

b.  If  the  .Administrator  makes  a 
determination  that  an  Operation  Review 
or  audit  conducted  pursuant  to  the 
WVO  Financial  Control  Plan.  44  CFR 
part  62,  appendix  B.  or  an  audit 
conducted  by  the  Department  of 
Homeland  Security  Office  of  Inspector 
General,  or  a  review  of  the  Ciompany's 
business  after  a  lawsuit  has  been  filed 
against  the  Company  reveals  that  the 
Company  has  a  pattern  of  errors,  and  an 
error  of  that  type  has  resulted  in 
litigation,  that  litigation  will  be 
considered  significantly  outside  the 
scope  of  the  Arrangement. 

c.  In  the  event  the  Administrator 
agrees  with  the  determination  of  the 
FEMA  OGC  under  Article  III.  section 
D.3.a.  or  makes  the  determination 
regarding  a  pattern  of  errors  under 
Article  III.  section  D.3.b.  the  Company 
will  be  notified  in  writing  within  thirty 
(30)  days  of  the  Administrator's 


decision  that  any  award  or  judgment  for 
damages  and  any  costs  to  defend  such 
litigation  will  not  be  recognized  under 
Article  III  as  a  reimbursable  loss  cost, 
expense  or  expense  reimbursement. 

d.  In  the  event  a  question  arises 
whether  only  part  of  a  litigaticm  is 
reimbursable,  the  FEMA  OGC  shall 
make  a  recommentlation  to  the 
.\dministrator  about  the  appropriate 
division  of  responsibility,  if  possible. 

e.  In  the  event  that  the  ("ompany 
wishes  to  petition  for  reconsideration  of 
the  determination  that  it  will  not  be 
reiniburseii  for  any  part  of  the  award  or 
jutlgment  or  any  part  of  the  costs 
expt-nded  to  defend  such  litigation 
madt'  uniler  Article  III.  sec:tion  D.3.a-d. 
it  ma\  do  so  by  mailing,  within  thirty 
(30)  days  of  the  notice  that 
reimbursement  will  not  be  made,  a 
written  petition  to  the  Administrator, 
who  nia\  rt'qufst  the  advice  uf  the  \V"\'0 
Standards  Cummittep  established  under 
the  WYO  Financial  Control  Plan.  The 
WYO  Standards  Committee  will 
consuh'r  the  request  at  its  next  regularly 
scheduleil  meeting  or  at  a  special 
meeting  called  for  that  purpose  by  the 
f'hairman  and  issue  a  written 
reconHiit'iid.ition  to  the  .•\dniinistrator. 
The  .Administrator's  final 
determination,  after  advisfinent  from 
the  Standards  ("ommittee  (if  sought), 
will  be  madi'  in  writing  to  the  f  Company. 

E.  *    *    *  As  fisc  al  agent,  the  Company 
shall  not  refund  any  premium  to 
applic;ants  or  poiit  vholdcrs  in  any 
manner  other  than  as  specified  in  the 
NFIP's  "Flood  Insurance  Manual"  since 
flood  insurance  premiums  are  funds  of 
the  Federal  Government 

10.  In  Appendix  A  to  part  b2.  revise 
Article  V  to  read  as  follows: 

Article  V — Commencement  and 
Termination 

A.  The  initial  period  of  this 
.Arrangement  is  from  lanuarv  1.  20(34 
through  September  30.  2004.  Thereafter 
the  Arrangement  will  bt?  effective  on  an 
annual  basis  for  the  period  October  1 
through  September  30.  The  FIA  shall 
provide  financial  assistance  only  for 
policy  applications  and  endorsements 
accepted  by  the  Company  during  this 
period  pursuant  to  the  Program's 
effective  date,  underwriting  and 
eligibility  rules. 

B.  Each  year,  the  FIA  shall  publish  in 
the  Federal  Register  and  make  available 
to  the  Company  the  terms  for 
subscription  or  re-subscription  to  this 
Financial  Assistance/Subsidy 
.Arrangement.  The  Company  shall  notify 
the  FIA  of  its  intent  to  re-subscribe  or 
not  re-subscribe  within  thirty  days  of 
publication. 


C.  In  order  to  assure  uninterrupted 
service  to  policyholders,  the  Company 
shall  promptly  notify  the  FIA  in  the 
event  the  Company  elects  not  to 
participate  in  the  Program  during  the 
Arrangement  year.  If  so  notified,  or  if 
the  FIA  chooses  not  to  renew  the 
Company's  participation,  the  FIA,  at  its 
option,  may  require  the  continued 
performance  of  all  or  selected  elements 
of  this  Arrangement  for  the  period 
required  for  orderly  transfer  or  cessation 
of  business  and  settlement  of  accounts, 
not  to  exceed  18  months,  and  may  either 
require  Article  V.C.I  or  allow  Article 
VC.2: 

1 .  The  delivery  to  the  FIA  of: 

a.  A  plan  for  the  orderly  transfer  to 
the  FIA  of  any  continuing 
responsibilities  in  administering  the 
policies  issued  by  the  Company  under 
the  Program  including  provisions  for 
coordination  assistance;  and 

b.  All  data  received,  produced,  and 
maintained  through  the  life  of  the 
Company's  participation  in  the  Program, 
including  certain  data,  as  determined  by 
FIA,  in  a  standard  format  and  medium: 
and 

c.  All  claims  and  policy  files, 
including  those  pertaining  to  receipts 
and  disburseiflents  that  have  occurred 
during  the  life  of  each  policy.  In  the 
event  of  a  transfer  of  the  services 
provided,  the  Company  shall  provide 
the  FIA  with  a  report  showing,  on  a 
policy  basis,  any  amounts  due  from  or 
payable  to  insureds,  agents,  brokers,  and 
others  as  of  the  transition  date:  and 

d.  All  funds  in  its  possession  with 
respect  to  any  policies  transferred  to 
FIA  for  administration  and  the  unearned 
expenses  retained  by  the  Company. 

2.  Submission  of  plans  for  the  renewal 
of  the  business  by  another  WYO 
Company  or  Companies  or  the 
submission  of  detailed  plans  for  another 
WYO  Company  to  assume  responsibility 
for  the  Company's  NFIP  policies.  Such 
plans  shall  assure  uninterrupted  service 
to  policyholders  and  shall  be 
accompanied  by  a  formal  request  for 
FIA  approval  of  such  transfers. 

D.  Financial  assistance  under  this 
Arrangement  may  be  canceled  by  the 
FIA  in  its  entirety  upon  thirty  (30)  days 
written  notice  to  the  Company  by 
certified  mail  stating  one  of  the 
following  reasons  for  such  cancellation: 
(i)  Fraud  or  misrepresentation  by  the 
Company  subsequent  to  the  inception  of 
the  Arrangement;  or  (ii)  Nonpayment  to 
the  FIA  of  any  amount  due  the  FLA;  or 
(iii)  Material  failure  to  comply  with  the 
requirements  of  this  Arrangement  or 
with  the  written  standards,  procedures, 
or  guidance  issued  by  FEMA  or  FIA 
relating  to  the  NFIP  and  applicable  to 
the  Company.  Under  these  specific 


Federal  Register /Vol.  68,  No.  198 /Tuesday,  October  14,  2003  /  Proposed  Rules 


59151 


conditions,  the  FIA  may  require  the 
transfer  of  administrative 
responsibilities  and  the  transfer  of  data 
and  records  as  provided  in  Article  V, 
section  C.l.a  through  d.  If  transfer  is 
required,  the  imearned  expenses 
retained  by  the  Company  shall  be 
remitted  to  the  FIA.  In  such  event,  the 
Government  will  assume  all  obligations 
and  liabilities  owed  to  policyholders 
under  such  policies,  arising  before  and 
after  the  date  of  transfer.  The  FIA,  at  its 
option,  may  alternatively  consider 
proposals  and  plans  for  the  assiunption 
of  responsibilities  by  another  WYO 
Company  as  provided  in  Article  V, 
section  C.2. 

E.  In  the  event  that  the  Company  is 
unable  or  otherwise  fails  to  carry  out  its 
obligations  under  this  Arrangement  by 
reason  of  any  order  or  directive  duly 
issued  by  the  Department  of  Insurance 
of  any  jurisdiction  to  which  the 
Company  is  subject,  the  Company 
agrees  to  transfer,  and  the  Government 
will  accept,  any  and  all  WYO  pohcies 
issued  by  the  Company  and  in  force  as 
of  the  date  of  such  inability  or  failure  to 
perform.  In  such  event  the  Government 
will  assume  all  obligations  and 
liabilities  within  the  scope  of  the 
Arrangement  owed  to  policyholders 
arising  before  and  after  the  date  of 
transfer,  and  the  Company  will 
immediately  transfer  to  the  Govermnent 
all  needed  records  and  data  and  all 
funds  in  its  possession  with  respect  to 
all  such  policies  transferred  and  the 
unearned  expenses  retained  by  the 
Company.  The  FIA,  at  its  option,  may 
alternatively  consider  proposals  for  the 
assumption  of  responsibilities  by 
another  WYO  Company  as  provided  by 
Article  V,  section  C.2. 

F.  In  the  event  the  Act  is  amended,  or 
repealed,  or  expires,  or  if  the  FIA  is 
otherwise  without  authority  to  continue 
the  Program,  financial  assistance  under 
this  Arrangement  may  be  canceled  for 
any  new  or  renewal  business,  but  the 
Arrangement  shall  continue  for  policies 
in  force  that  shall  be  allowed  to  run 
their  term  under  the  Arrangement. 

11.  In  Appendix  A,  part  62,  revise 
Article  VII  section  C.  to  read  as  follows: 

Article  VII — Cash  Management  and 
Accounting 

***** 

C.  In  the  event  the  Company  elects 
not  to  participate  in  the  Program  in  this 
or  any  subsequent  fiscal  year,  or  is 
otherwise  imable  or  not  permitted  to 
participate,  the  Company  and  FIA  shall 
make  a  provisional  settlement  of  all 
amounts  due  or  owing  within  three 
months  of  the  expiration  or  termination 
of  this  Arrangement.  This  settlement 
shall  include  net  premiums  collected. 


funds  drawn  on  the  Letter  of  Credit,  and 
reserves  for  outstanding  claims.  The 
Company  and  FIA  agree  to  make  a  final 
settlement,  subject  to  audit,  of  accounts 
for  all  obligations  arising  from  this 
Arrangement  within  18  months  of  its 
expiration  or  termination,  except  for 
contingent  liabilities  that  shall  be  listed 
by  the  Company.  At  the  time  of  final 
settlement,  the  balance,  if  any,  due  the 
FIA  or  the  Company  shall  be  remitted 
by  the  other  immediately  and  the 
operating  year  under  this  Arrangement 
shall  be  closed. 

12.  In  Appendix  A  to  part  62,  revise 
the  first  paragraph  of  Article  IX  to  read 
as  follows: 

Article  IX — Errors  and  Omissions 

In  the  event  of  negligence  by  the 
Company  that  has  not  resulted  in 
litigation  but  has  resulted  in  a  claim 
against  the  Company,  FEMA  will  not 
consider  reimbursement  of  the 
Company  for  costs  incurred  due  to  that 
negligence  unless  the  Company  takes  all 
reasonable  actions  to  rectify  the 
negligence  and  to  mitigate  any  such 
costs  as  soon  as  possible  after  discovery 
of  the  negligence.  Further,  (i)  if  the 
claim  against  the  Company  is  grounded 
in  actions  significantly  outside  the 
scope  of  this  Arrangement,  (ii)  if  there 
is  negligence  by  the  agent,  or  (iii)  if 
there  is  an  error  that  is  the  type  of  error 
for  which  there  has  been  a 
determination  by  the  Administrator  of  a 
pattern  of  errors  as  described  in  Article 
III,  section  D.3.b,  FEMA  will  not 
reimburse  any  costs  incurred  due  to  that 
negligence  or  error.  The  Company  will 
be  notified  in  writing  within  thirty  (30) 
days  of  a  decision  not  to  reimburse.  In 
the  event  the  Company  wishes  to 
petition  for  reconsideration  of  the 
decision  not  to  reimburse,  the  procedure 
in  Article  III,  section  D.S.e  shall  apply. 
***** 

13.  In  Appendix  A  to  part  62,  revise 
Article  XVI  to  read  as  follows: 

Article  XVI — Relationship  Between  the 
Parties  (Federal  Government  and 
Company)  and  the  Insured 

Inasmuch  as  the  Federal  Government 
is  a  guarantor  hereunder,  the  primary 
relationship  between  the  Company  and 
the  Federal  Government  is  one  of  a 
fiduciary  nature,  i.e.,  to  assure  that  any 
taxpayer  funds  are  accounted  for  and 
appropriately  expended.  The  Company 
is  a  fiscal  agent  of  the  Federal 
Govermnent,  but  is  not  a  general  agent 
of  the  Federal  Government.  The 
Company  is  solely  responsible  for  its 
obligations  to  its  insured  under  any 
policy  issued  piusuant  hereto,  such  that 
the  Federal  Government  is  not  a  proper 


party  to  any  lawsuit  arising  out  of  such 
policies. 

Dated:  October  7,  2003. 
Michael  D.  Brown, 

Under  Secretary.  Emergency  Preparedness 

and  Response,  Department  of  Homeland 

Security. 

[FR  Doc.  03-25905  Filed  10-10-03:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  030917233-3233-01;  1.0. 
082703A] 

RIN  0648-AP50 

Fisheries  of  the  Gulf  of  Mexico; 
Coastal  Migratory  Pelagic  Resources; 
Stock  Status  Determination  Criteria 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMIMARY:  In  accordance  with  the 
framework  procedure  for  adjusting 
management  measures  of  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP), 
NMFS  proposes  to  incorporate  into  the 
FMP  biomass-based  stock  status 
determination  criteria  consistent  with 
the  requirements  of  the  Magnuson- 
Stevens  Fisheries  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act).  Criteria  to  be  incorporated  include 
maximum  sustainable  yield  (MSY). 
optimum  yield  (OY),  minimum  stock 
size  threshold  (MSST)  and  maximum 
fishing  mortality  threshold  (MFMT)  for 
king  and  Spanish  mackerel  and  cobia 
stocks  under  the  jurisdiction  of  the  Gulf 
of  Mexico  Fishery  Management  Council 
(Council). 

DATES:  Written  comments  must  be 
received  on  or  before  November  13, 
2003. 

ADDRESSES:  Written  comments  on  the 
proposed  rule  should  be  mailed  to  Dr. 
Steve  Branstetter,  Southeast  Regional 
Office,  NMFS,  9721  Executive  Center 
Drive  N..  St.  Petersburg.  FL  33702. 
Comments  may  also  be  sent  via  fax  to 
727-522-5583.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or 
Internet. 

Requests  for  copies  of  the  regulatory 
amendment,  which  includes  an 
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Environmental  Assessment,  a 
Regulator*-  Flexibility  Act  Analysis 
(RFAA),  and  a  Regulatory  Impact 
Review  (RIR).  should  be  sent  to  the  Gulf 
of  Mexico  Fishery  Management  C'ouncil. 
3018  L'.S.  Highway  North,  Suite  1000, 
Tampa.  FL  33619-2266,  telephone:  813- 
228-281.T.  fax:  813-225-7015,  H-niail 
i^ulfrnuncil'J.no<iu-^ov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 

Steve  Branstetter.  telephone:  727-57(>- 
5796,  fax:  727-570-5583,  e-mail' 
Stexp.Branstetter'M'noaa.gov 

SUPPLEMENTARY  INFORMATION:  Th^' 
fisheries  for  c:oastal  migrdtorv  pelagic 
(CMP)  resources  are  regulated  under  the 
FMP  The  FMP  was  prepared  |ointl\-  bv 
the  Gulf  of  Mexico  and  South  Atlantic 
Fishery  .Management  Councils  and  was 
approved  bv  N'MFS  and  implemented 
by  regulations  at  5(1  CFR  part  t)22 

In  accordance  with  the  FMP's 
framework  procedure,  the  Council  has 
submitted  to  the  Regional 
.Administrator,  Southeast  Region, 
NMFS.  a  regulatory  amendment 
containing  recommendations  for 
(  hanges  m  fiesignations  of  stoc:k  status 
criteria  for  Ciulf  migratory  groups  of  king 
and  Spanish  mackerel  and  for  a  Gulf 
migratory  group  of  cobia  (to  be 


designated  via  subsequent  plan 
amendment).  The  most  recent  scientific 
e\ifien(:e  indicates  that  th(?  cobia  stock 
is  comprist>d  of  separate  migratorv 
groups  in  the  Gulf  of  Mexico  and 
.Atlantic    However,  the  FMP  identifies 
nnlv  a  single  cobia  stock.  The 
establishment  of  separate  migratory 
groups  of  cobia  will  require  that  the 
FMP  be  amended   Tfierefore, 
implementation  of  the  stock  status 
criteria  for  a  Gulf  migratory  group  of 
cobia  would  be  deterred  pending  the 
development  of  an  amendment  to  the 
FMP. 

Sei:tion  303  of  the  Magnuson-.Stevens 
Ac:t  requires  that  \ht'  regional  fishery 
management  i:ouiu:ils:  (1)  assess  the 
(ondition  of  m.maged  stocks.  (2)  specify 
w  itlim  their  fishery  management  plans 
ob|ei  tive  and  nuMsurable  critt>ria  for 
identifying  \vh>'n  tlu-  stocks  are 
overfished  and  \\  Iumi  overfishing  is 
occurring  (referred  to  b\'  N'MFS  as  sto(,k 
status  determination  criteria),  and  (3) 
amend  their  fishery  management  plans 
to  include  measures  to  rebuild 
overfished  stocks  and  inaint.iin  them  at 
health\'  levels  c:apahle  ot  pro(iu(,ing 
MSY.  N'MFS'  national  standard 
guidelines  (NSGs)  direc  t  thf  (  ouik  Us  to 
meet  these  statutory  requirements  by 


incorporating  into  each  FMP  estimates 
of  certain  biomass-based  parameters  for 
each  stock,  including  a  designation  of 
the  stock  biomass  that  will  produce 
MSY  (BMSY). 

On  November  17,  1999,  NMFS 
notified  the  Council  that  it  had  partially 
approved  the  Council's  Generic 
Sustainable  Fisheries  Act  Amendment, 
In  that  notification,  NMFS  approved  the 
designation  and  definition  of  an  MFMT 
for  CMP  fish  stocks  managed  under  the 
jurisdiction  of  the  Council,  but 
disapproved  the  proposed  designations 
of  MSY,  OY,  and  MSST  because  they 
were  not  biomass-based,  as 
recommended  by  the  NSGs,  Since  that 
time,  NMFS  has  worked  cooperatively 
with  the  Council  to  develop  acceptable 
stoc:k  status  criteria  for  the  Gulf 
migratory  groups  of  those  CMP  stocks. 

Accordingly,  this  proposed  rule 
would  establish  biomass-based 
reference  points,  as  identified  in  the 
table  below,  for  MSY,  OY,  and  MSST, 
and  wcmld  amend  the  existing 
d(^signations  of  MFMT  for  Gulf 
migratory  group  king  mackerel.  Gulf 
migratory  group  Spanish  mackerel,  and 
a  (to  be  designated)  Gulf  migratory 
group  of  cobia. 


Gulf  group  king  mackerel 


Gulf  group  Spanish  mackerel 


Gulf  group  cobia' 


-+- 


MSY2  yield  at  F       ^,i.   (currently  10  7  million 

lb  or  4  85  million  kg). 

OY     yield    at    F        =    0  85'Fvs-,    (currently 

,.     10.2  million  lb  or  4  63  million  kg). 

MFMT  I  Fi<)»(  spH  =  Fms,,  

MSST  "'      '  (l-MTB-.,.     or  80%  of  Bm.v    

overfished  50°o  probability  F  ,.-.„.  >  Fms>    

overfishing  50%  probability  B  !,„,.„,  <  MSST 


yield  @  F,..     .,.iv(currently  8  7  million  lb 

or  3  95  million  kg) 
yield  at  F, ,,  =  0  75  "Fm  . ,  (currently  8  3 

million  lb  or  3.76  million  kg). 

F        „ .  =  Fv,.,  

(1-MrBv,.,  or  70°o  of  Bms,,    

50^0  probability  F.„,,„-  >  F\,„y    50%  probability  F,,„„.,„  >  Fms-, 

50%  probability  B,„„,,„  <  MSST 50%  probability  B,„„,,„  <  MSST 


yield  @  F„   .{currently  1  49  million  lb  or 

0.676  million  kg) 
yield  @  F,,-,  =0.75•F^,s^  (currently  1  45 

million  lb  or  0.658  million  kg) 

F  SISN 

(I-M)'Bms^  or  70%  of  Bmsv 


'  Implementation  deferred  pending  formal  designation  of  a  Gulf  migratory  group  of  cobia  through  an  amendment  to  the  FMP 
-'  F  =  fishing  mortality  rate   SPR  refers  to  spawning  potential  ratio 

'  M.  or  natural  mortality   is  estimated  at  0  20  for  king  mackerel,  and  0  30  for  both  Spanish  mackerel  and  cobia.  B.„,„„,  represents  the  current 
estimates  of  stock  biomass,  Bsis-,  represents  the  estimated  stock  Diomass  required  to  produce  MSY 


NMFS  invitf's  public  comment  on 
these  proposed  parameters.  Comments 
received  by  November  13,  2003  will  be 
considered  by  NMFS  in  its  decision  to 
approve  or  disappnn  e  the  action 
identified  in  this  proposed  rule. 
Comments  received  after  that  date  will 
not  be  considered  bv  NMFS  in  this 
decision.  N'MFS  decision  will  be  based 
on  determinations  regarding  the 
consistency  of  the  proposed  provisions 
with  the  FMP.  the  Magnuson-Stevens 
Act.  and  other  applicable  law,  as  well  as 
the  consideration  of  comments  received 
during  the  comment  period  on  this 
proposed  rule.  .Approved  populatKin 
parameters  would  be  considered 
legitimate  measures  of  the  FMP.  but 
would  not  appear  in  <  odified  text. 


Cla.ssification 

This  proposed  rule  has  been 
determined  to  be  not  signifii  ant  for 
purposes  of  Executive  Order  12H66. 

The  Chiet  ( Miuiisel  tnr  ReguKitiori  of 
the  Department  i  if  ( '.i  niimeri  e  certified 
to  the  Chief  ( 'iiiiiisej  [nr  .\d\ii(.af  y  of  the 
Small  Business  .Adiiiiiustration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  ei  onomi(  impact  on 
a  substantial  number  of  small  entities. 
The  basis  for  this  determination  is 
summarized  as  tuiinvvs 

'!  h'-  M,itMi!is(Hi -.sti'\  ens  .\i.l  provides  iht; 
si,iUitur\  li.isis  tiT  Ilie  proposed  rule.  'I'hr' 
proposed  rule  would  estriblish  benctiiiidrks 
and  status  criteria  tor  tiull  iiiigrHtor\  groups 
of  king  and  Spanish  mackerel   and  a  [lending 
designation  of  a  Gulf  migraUirv  >;rinip  ol 
cobia.  The  establishiueni  of  these  sio(.l>.  status 
criteria  would  allow  more  accurate 


assessments  regarding  the  health  of  these  fish 
stocks,  prevent  overfishing,  and  pro\  ide 
opliniuni  benefits  to  the  fisheries  and  the 
(jublii .  No  proiecled  reporting,  record 
keeping  or  other  compliance  requirements 
are  proposed.  No  duplicative,  overlapping  or 
conflicting  Federal  rules  have  been 
identified. 

In  the  Gulf  area.  1.440  commercial  vessels 
have  permits  to  fish  for  king  mackerel.  These 
vessel  owners  ha\e  a  median  net  (taxable) 
income  of  S3. 670.  These  vessels  operate  in 
multiple  fisheries  and  are  not.  therefore, 
totally  dependent  upon  sales  of  coastal 
migratorv'  pelagic:  species.  There  are  113  for- 
hire  vessels  that  only  have  a  permit  for 
coastal  migratorv  pelagic  species,  and  1.403 
for-hire  vessels  that  possess  both  reef  fish 
and  coastal  migratory  pelagic  permits.  Most 
of  the  for-hire  craft  are  traditional  charter 
boats,  and  fishing  for  coastal  migratorv 
pelagic  species  comprises  only  a  portion  of 
their  total  effort  and  revenues.  The  median 
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gross  fishing  revenue  was  approximately 
$20,000,  with  a  median  value  for  net  income 
of  $4,000.  Thus,  all  the  commercial  and  for- 
hire  harvesting  units  are  classified  as  small 
entities.  Since  the  proposed  rule  would  apply 
to  all  entities  participating  in  the  coastal 
migratory  pelagic  fishery  and  all  entities  are 
classified  as  small  entities,  the  proposed  rule 
would  apply  to  a  substantial  number  of  small 
entities. 

The  criteria  used  to  determine  significant 
impact  include  disproportionality  and 
profitability.  As  described  esirlier,  all  the 
affected  entities  are  classified  as  small 
entities  so  the  issue  of  disproportionate 
impacts  does  not  arise.  Further,  since  there 
are  no  implementing  regulations  associated 
with  the  proposed  rule,  there  would  be  no 
direct  effects  on  current  fishery  participation, 
effort,  harvests,  or  other  use  of  the  resource. 
.Ml  current  entities  can  continue  to 
participate  in  the  fishery  in  the  manner  in 
which  they  currently  operate.  Therefore,  all 


current  harvests,  costs,  and  profits  would 
remain  unchanged.  Any  adverse  effects  on 
small  entities  that  participate  in  the  fishery- 
would  only  occur  in  the  future,  should  stock 
conditions  change,  requiring  a  need  to  adjust 
fishery  regulations  to  achieve  the 
benchmarks  established  by  this  proposed 
rule.  The  likelihood  of  this  occurring  in 
either  the  near  or  distant  future  is  unknown 
and  cannot  be  determined.  Further,  the 
resultant  impact  of  these  future  regulations 
cannot  be  predicted  since  the  magnitude  of 
required  change  is  unknown,  as  is  the 
method  that  v/ould  be  selected  to  achieve  the 
required  change.  These  impacts,  however, 
would  be  determined  should  such  change  be 
required. 

In  summary,  while  the  proposed  rule 
would  apply  to  a  substantial  number  of  small 
entities,  these  entities  would  not  be  affected 
in  a  significant  way  since  status  quo  fishing 
practices  are  allowed  to  continue.  The 
proposed  rule  would  establish  targets/goals 


that  current  and  future  management  actions 
would  attempt  to  achieve/attain.  However,  at 
this  time,  no  changes  in  existing  har\est 
restrictions  are  proposed.  Future  changes  to 
harvesting  restrictions  would  be  evaluated 
for  their  impacts  when  they  are  proposed. 
Therefore,  the  proposed  rule,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and,  thus,  an  initial  regulatory 
flexibility  analysis  was  not  required. 

Authority:  16  U.S.C.  1801  el  seq. 
Dated;  October  8.  2003. 
Rebecca  Lent. 

Deputy  Assistant  Administrator  for 
Regulator^' Programs.  Xational  Marine 
Fisheries  Service. 
IFR  Doc.  03-25924  Filed  10-10-03;  8;4.t  am) 

BILLING  CODE  3510-22-S 


Federal  Reeister/Vol.  68.  No.  198 /Tuesday.  October  14,  2003 /Notices 


59155 


59154 


Notices 


P'ederal  Register 

\'oI.   68.   No.    19H 

Tuesday.  Odober  14,  200.3 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public   Notices  of  hearings  and  investigations 
committee  meetings  agency  decisions  and 
rulings,  delegations  of  authonty.  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

i)(  tober  H.  J 1 10  ! 

The  Depdrtnu-nt  uf  Agnculturf  hd.s 
submitted  the  following  information 
collection  requirementls)  to  flMB  for 
revie\s-  and  c:lt'aranc:e  under  the 
Paperwork.  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
retiarding  (a)  whether  the  collection  of 
information  i.s  necessar\'  for  the  proper 
performanc:e  of  the  functions  of  the 
auenc\ .  including  whether  the 
infnrmaticm  will  have  practical  utility; 
(b)  the  dcc:urdcv  of  the  dgenc\''s  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  qualitv.  utilitv  and 
clarity  of  the  infnrmation  to  be 
collected;  (dj  \sd\s  tn  minimize  the 
burden  of  the  c  ollectmn  nf  infnrmdtn  in 
on  those  who  are  tn  re^pund.  including 
through  the  use  of  appropriate 
dutomated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  inforniatinn 
technology  should  be  addressed  to:  Desk 
Office  for  Agriculture.  Uffic:e  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB).  Pamela     Bcvcrlv     ()Ifl-\ 

SubmissionSiOMB.EOPC^rOV  or  fax 
(202)  395-5806  and  to  Departmental 
Clearance  Office.  USDA,  OCIO,  Mail 
Stop  7602,  Washington,  DC  20250- 
7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agencv  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 


the  collection  nt  iiifi)rniation  unless  it 
tiis[)ld\s  a  ciirreiitU  \  alid  OMB  control 
number 

Foreign  .\gricultural  Service 

Tnh-  I'ub   1.  4H(l,  rule  1  Financing 
and  Kei  iird  keeping. 

OMH  Control  Xumht-r:  0551-0005. 

Sumnum  ot  ColJfi  tion:  The  p"oreign 
Agricultural  Service  (FAS)  is 
responsible  for  administering  Publi( 
Law  4H0.  Title  1  .igrecments.  ,is 
amended.  This  rt-giilation  provides  for 
the  financing  of  sales  nf  1    S 
agricultural  comiinuiities  to  recipients 
of  foreign  countrie.s  nr  [iruate  entities 
In  accordance  with  the  law.  <ui 
agreement  providiiii.;  fur  King-term 
credit  financing  is  first  negotiated  with 
the  recipient  through  dqilnmatK 
channels.  After  an  agreement  has  been 
signed,  the  recipient  applies  to  F.-\S  for 
authorization  to  purchase  each 
commoditv  provided  in  the  agreement 
At  least  75  perc:ent  ot  the  gross  toniidge 
of  commodities  purchased  under  Title  I 
must  he  shipfM'd  on  pri\atel\-  owned 
L'S,  lldg  commercidl  vessels  to  the 
extent  such  vessels  are  available  at  fair 
and  reasonable  rates.  If  ocean 
transportdtion  is  required  to  a  (.ountr\ 
where  there  is  no  U.S.  flag  vessel 
coverage,  a  foreign  vessel  will  be  used 
at  its  prevailing  rate.  The  recipient  must 
send  the  (lertiiieiit  terms  of  all  proposed 
ocean  freight  lontracts.  regardless  of 
whether  any  portion  of  the  ocean  freight 
is  finaiu  ed  bv  CC^C.  to  FAS  for  review 
aiiii  approvdl  before  the  vessel  is 
contracted. 

Ncpcj  and  I'sp  i:)f  the  Information:  FAS 
will  collect  infornidtion  to  insure  that 
(1)  suppliers  keep  accurate  records  on 
Title  I  transactions;  (2)  suppliers  permit 
access  to  authorized  I'SDA 
representatives  (suc;h  as  auditors  and 
investigators);  and,  (3)  suppliers  retain 
records  for  three  years  after  final 
pavment.  FAS  will  review  and  evaluate 
the  information  to  ensure  that  there  are 
no  potential  conflicts  of  interests  and 
ensure  thdt  the  sales  price  is  within  the 
prevailing  range  of  export  market  prices. 
Without  the  information.  FAS  could  not 
ensure  program  compliance. 

Description  of  Respondents:  Business 
or  other  for-profit 

.Vumber  of  Respondents:  25. 

Frequency  of  Responses: 
Recordkeeping;  Reporting;  (Jn  occasion. 

Total  Burden  Hours:  47. 


Farm  Service  Agency 

Title:  Agricultural  Foreign  Investment 
Disclosure  Act  Report. 

OMB  Control  Xumber:  0560-0097. 

Summan'  of  (Collection:  The 
Agricultural  Foreign  Investment 
Disclosure  Act  (AFIDA)  requires  foreign 
investors  to  report  to  the  U.S. 
Department  of  Agriculture  (USDA)  in  a 
timely  manner  all  held,  acquired,  or 
transferred  US.  agricultural  land.  The 
Secretary  of  Agriculture  has  delegated 
authority  for  the  collection  of  this 
information  to  the  Farm  Service  Agencv 
(PSA).  Foreign  investors  may  obtain 
form  FSA-153.  AFIDA  Report,  from 
their  local  FSA  county  office  or  from  the 
FSA  Internet  site.  Investors  are  required 
to  file  report  within  90  davs  of  the 
accjuisition.  transfer,  or  changf?  in  the 
use  of  their  land. 

.\eed  and  i'se  of  the  Information:  The 
information  c:ollected  from  the  AFIDA 
Reports  is  used  to  monitor  the  effect  of 
foreign  investment  upon  family  farms 
and  rural  communities  and  in  the 
preparation  of  a  voluntary  report  to 
Congress  and  the  President.  Congress 
reviews  the  report  and  decides  if 
regulatory  action  is  necessary  to  limit 
the  amount  of  foreign  investment  in 
U.S.  agricultural  land.  If  this 
information  was  not  collected.  USDA 
could  not  effectivelv  monitor  foreign 
investment  and  the  impact  of  such 
holdings  upon  family  farms  and  rural 
communities. 

Description  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households;  Farms. 

Xumber  of  Respondents:  4,375. 

Frequency  of  Responses:  Reporting: 
on  occasion. 

Total  Burden  Hours:  904. 

Farm  Service  Agency 

Title:  Farm  storage  Facility  Loan 
Program. 

OMB  Control  Number:  0560-0204. 

Summary  of  Collection:  7  CFR  1436 
authorizes  the  Farm  Service  Agency 
(FSA)  to  administer  the  Commodity 
Credit  Corporation  (CCC)  Farm  Storage 
Facility  Loan  Program  (FSFLP).  The 
regulations  provide  terms  and 
conditions  in  which  CCC  may  provide 
low-cost  financing  for  producers  to 
build  or  upgrade  on-farm  storage  and 
handling  facilities.  Producers  requesting 
loans  must  provide  information 
regarding  the  need  for  farm  storage 
capacity  and  the  storage  facility  they 
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propose  to  construct.  The  information  is 
needed  to  determine  if  the  farmer  has  a 
need  for  the  proposed  capacity  and  the 
proposed  structiue. 

Need  and  Use  of  the  Information:  FSA 
will  collect  information  from  producers 
to  establish  eligibility  for  the  program 
and  to  determine  that  the  structure 
proposed  is  not  in  conflict  with  local 
land  use  laws.  The  information  is 
needed  by  CCC  to  make  loans  to  farmers 
who  have  a  bona  fide  storage  need  and 
to  make  loans  that  will  be  repaid  on 
time.  If  the  information  is  not  collected, 
the  producer  may  not  receive  the  full 
benefits  of  the  program. 

Description  of  Respondents:  Farms; 
Individuals  or  households;  Business  or 
other  for-profit;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  2,000. 

Frequency  of  Responses:  Reporting: 
Other  (once). 

Total  Rurden  Hours:  3,985. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Specimen  Submission. 

OMB  Control  Number:  0579-0090. 

Summary  of  Collection:  Under  the 
authority  of  Title  21,  U.S.C,  the 
Secretary  of  Agriculture  is  permitted  to 
prevent,  control  and  eliminate  domestic 
diseases  such  as  tuberculosis,  as  well  as 
to  take  actions  to  prevent  and  to  manage 
exotic  diseases  such  as  hog  cholera, 
African  swine  fever,  and  other  foreign 
diseases.  The  National  Veterinary 
Services  Laboratories  cannot 
accomplish  disease  prevention  without 
the  existence  of  an  effective  disease 
surveillance  program,  which  includes 
disease  testing.  Information  is  collected 
on  each  animal  specimen  submitted  for 
analysis  by  the  Ajiimal  and  Plant  Health 
Inspection  Service  (APHIS)  using  form 
VS  10-4,  "Specimen  Submission". 

Need  and  Use  of  the  Information:  The 
form  VS  10-4  used  by  State  or  Federal 
veterinarians  documents  the  collections 
and  submissions  of  specimens  for 
laboratory  analysis.  In  addition,  the 
form  identifies  the  individual  animal 
from  which  the  specimen  is  taken  as 
well  as  the  animal's  herd  or  flock;  the 
type  of  specimen  submitted,  and  the 
purpose  of  submitting  the  specimen. 
Without  the  information  contained  on 
this  form,  personnel  at  the  National 
Veterinary  Services  laboratories  would 
have  no  way  of  identifying  or  processing 
the  specimens  sent  to  them  for  analysis. 

Description  of  Respondents:  State, 
Local  or  Tribal  Government;  Farms. 

Number  of  Respondents:  12,000. 

Frequency  of  Responses:  Reporting: 
on  occasion. 

Total  Burden  Hours:  9,000. 


Animal  and  Plant  Health  Inspection 
Service 

Title:  TB  in  Cattle  and  Bison,  State 
Designations:  California. 

OMB  Control  Number:  0579-0220. 

Summary  of  Collection:  Under  the 
authority  of  Title  21,  U.S.C,  the 
Secretary  of  Agriculture  is  permitted  to 
prevent,  control  and  eliminate  domestic 
diseases  such  as  tuberculosis,  as  well  as 
to  take  actions  to  prevent  and  to  manage 
exotic  diseases  such  as  foot-and-mouth, 
rinderpest,  and  other  foreign  diseases. 
Disease  prevention  is  the  most  effective 
method  for  maintaining  a  healthy 
animal  population  and  enhancing  the 
ability  of  U.S.  producers  to  compete  in 
the  global  market  of  animal  and  animal 
product  trade.  An  interim  rule  was 
published  to  remove  California  from  the 
list  of  accredited  free  States  and  add  it 
to  the  list  of  modified  accredited 
advanced  States.  This  action  is  to  help 
prevent  the  spread  of  tuberculosis  from 
California  to  other  areas  of  the  United 
States.  Cattle  moving  interstate  from 
California  will  need  to  be  officially 
identified  via  premises  of  origin 
identification  (eqr  tags). 

Needs  and  Use  of  the  Information: 
Certain  herd  owners  in  California 
moving  their  cattle  interstate  will  need 
to  affix  ear  tags  to  these  animals  prior 
to  movement.  The  ear  tags  will  identify 
the  animal  to  its  herd  of  origin,  and  will 
be  useful  to  the  Animal  and  Plant 
Health  Inspection  Service  in  the  event 
that  a  trace-back  investigation  must  be 
conducted.  Without  the  information,  it 
would  be  impossible  to  effectively 
monitor  the  interstate  movement  of 
cattle  from  California  or  to  conduct  a 
successful  trace-back  investigation  if 
any  animal  is  diagnosed  with 
tuberculosis  following  interstate 
movement. 

Description  of  Respondents:  Farms; 
Individuals  or  households. 

Number  Respondents:  600. 

Frequency  of  Responses:  Reporting: 
On  Occasion. 

Total  Burden  Hours:  960. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  TB  in  Cattle  and  Bison,  State 
Designations:  New  Mexico. 

OMB  Control  Number:  0579-0229. 

Summary  of  Collection:  Bovine 
tuberculosis  is  a  contagious,  infectious, 
and  communicable  disease  caused  by 
Mycobacterium  bovis.  It  affects  cattle, 
bison,  deer,  elk,  goats,  and  other 
species,  including  humans.  Bovine 
tuberculosis  in  infected  animals  and 
humans  manifests  itself  in  lesions  of  the 
lung,  bone,  and  other  body  parts,  causes 
weight  loss  and  general  debilitation,  and 


can  be  fatal.  Recently,  two  tuberculosis- 
infected  herds  were  detected  in  New 
Mexico;  an  interim  rule  was  published 
to  remove  New  Mexico  from  the  list  of 
accredited-free  State  to  the  list  of 
modified  accredited  advanced  states. 
The  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  took  this  action  to  help 
prevent  the  spread  of  bovine 
tuberculosis  from  New  Mexico  to  other 
areas  of  the  United  States.  Authority  for 
engaging  in  disease  containment 
activities  associated  with  tuberculosis  is 
contained  in  Part  77  of  Title  9,  CFR. 

Need  and  Use  of  the  Information: 
Certain  herd  owners  in  New  Mexico 
moving  their  cattle  interstate  will  need 
to  affix  ear  tags  to  these  animals  prior 
to  movement.  The  ear  tags  will  identify 
the  animal  to  its  herd  of  origin  and  will 
be  useful  to  APHIS  in  the  event  that  a 
trace-back  investigation  must  be 
conducted.  Without  the  information,  it 
would  be  impossible  to  effectively 
monitor  the  interstate  movement  of 
cattle  or  bison  from  New  Mexico  or  to 
conduct  a  successful  trace-back 
investigation  if  any  animal  is  diagnosed 
with  tuberculosis  following  interstate 
movement. 

Description  of  Respondents:  Farms: 
Individuals  or  households:  Federal 
Government. 

Number  of  Respondents:  375 

Frequency  of  Responses:  Reporting: 
On  occasion 

Total  Burden  Hours:  600. 

Food  Safety  and  Inspection  Service 

Title:  Pathogen  Reduction  and  Hazard 
Analvsis  and  Critical  Control  Point 
(HACCP)  Requirements. 

OMB  Control  Number:  0583-0103. 

Summar\'  of  Collection:  The  Federal 
Meat  Inspection  Act  (FMIA)  (21  U.S.C. 
601)  and  the  Poultrv  Products 
Inspection  Act  (PPlX)  (21  U.S.C.  451 
mandate  that  the  Food  Safety  and 
Inspection  Service  (FSIS)  protect  the 
public  by  ensuring  the  meat  and  poultry 
products  are  safe,  wholesome, 
unadulterated,  and  properly  labeled  and 
packaged.  FSIS  has  begun  to  build  the 
principle  of  prevention  into  its 
inspection  program  and  requires 
regulated  establishments  to  prepare 
operating  plans  and  continuously  report 
performance  against  the  plans. 

Need  and  Use  of  the  Information: 
Information  will  be  collected  from 
establishments  as  proof  that  standard 
operating  plans  have  been  developed. 
Additionally,  information  must  be 
reported  and  pertinent  records 
maintained  on  the  occurrence  and 
numbers  of  pathogenic  microorganisms 
on  meat  and  poultry  products.  FSIS  will 
use  this  information  during  the 
inspection  process  to  determine 
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whether  an  establishment  should 
change  its  operating  procedures  so  that 
the  publics  health  is  protected 

Description  of  Respondents  Business 
or  other  for-pnjfit 

Xumher  of  Respondents:  8,1 14. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion: 
Other  (dailv). 

Total  Burden  Hours:  7.463.B79. 

Food  and  Vutrition  Service 

Title:  Worksheet  for  Food  Stamp 
Program  Quality  Control  Reviews. 

OMB  Control  Sumber:  0584-0074. 

Summary  of  Collection:  State  agencies 
are  required  to  perform  Quality  C^ontrol 
Reviews  for  the  Food  Stamp  Program  in 
conjunction  with  section  IB  of  the  Food 
Stamp  Act  of  1977.  The  food  stamp 
worksheet"(F\'S-,J80)  provides  a 
systematic  means  of  aiding  the  State 
agency's  quality  control  reviewer  in 
analyzing  household  case  record: 
planning  and  carrvmg  out  the  fif^ld 
investigations;  and  gathering. 
comparmg.  analyzing  and  evaluating  the 
review  data.  Relevant  information  from 
the  case  record,  and  documentatitm 
about  individual  cases  is  recorded  on 
the  FNS-380. 

Seed  and  Use  of  the  Information:  The 
Food  and  Nutrition  Service  (FNS)  will 
use  the  informatum  from  the  FNS-  i8() 
to  record  identifying  information  about 
the  household  and  to  also  document 
and  evaluate  each  step  of  the  field 
investigation  process  to  determine 
eligibility  and  payment  amounts  under 
FNS'  approved  State  agency  practices. 

Description  of  Respondents:  State. 
Local,  or  Tribal  Government;  Federal 
Government:  individuals  or  households. 

Sumber  of  Respondents:  53. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Annually. 

Total  Burden  Hours:  519,679. 

Forest  Service 

Title:  Youth  Conservation  Corps 
Application  &  Medical  Historv  Forms. 
OMB  Control  S'umber:  0596-0084, 
Summary  of  Collection:  Under  Pub  L. 
93-408,  the  Youth  Conservation  f^orps 
Act  (YCC),  the  Forest  Service  provides 
seasonal  employment  for  eligible  youth 
15  to  18  years  old.  .\s  part  of  this  effort, 
the  Forest  Service  collects  information 
from  applicants  to  evaluate  their 
eligibility  for  employment  with  the 
agency  through  the  program.  Each 
eligible  youth,  who  wish  to  apply  and 
be  considered  for  employment  in  the 
YCC  program  must  submit  an 
application  form  (FS  1800-18).  This  is 
a  seasonal  program  requiring  new 
submission  bv  applicants  each  year. 
Selected  participants  must  complete  the 


medical  history  form  and  their  parent  or 
guardian  must  sign.  This  is  necessary  to 
certify  the  youth's  physical  fitness  to 
serve  in  the  \C,V.  program. 

\'eed  and  I  'se  of  the  Information:  All 
candidates  interested  in  participating  in 
the  YCf;  program  must  complete  an 
application  Those  applicants,  selected 
at  random,  complete  the  form  FS  1800- 
3,  Youth  Conservation  Corps  Medical 
Historv.  which  provides  information 
needed  to  determine  certification  of 
suitability,  any  special  medical  or 
medication  needs,  and  a  file  record  to 
protect  both  the  F'ederal  Government 
and  indnidu.ils   If  not  used,  the 
government's  liability  risk  is  high. 
special  needs  of  one  individual  may  not 
be  known,  or  the  screening  of  an 
applicant  s  [ihysical  suitability  would 
be  greath'  inhibited. 

Description  of  fiespondents: 
Individuals  or  households. 

S'umber  of  Respondents:  18.000 

Frequency  of  Responses-  Reporting: 
On  occasion. 

Total  Burden  Hours:  B.OOO. 

Forest  Service 

T/Y/e.- Agreement  to  Initi.ite  (.\T1)  and 
Exchange  Agreement  [KA] 

OMB  Control  Sumber:  0596-0105. 

Summary  of  Collection:  Land 
e\Lh<uiges  ,ire  an  important  tool  to 
(  onsolidate  landownership  for  purposes 
of  more  efficient  management;  to  secure 
important  Forest  Plan  objectives  of 
resource  management,  enhancement, 
development,  and  protection;  and  to 
fulfill  other  public  netids  such  as 
acquiring  lands  important  for  such 
resources  as  fisheries  habitat,  wild  and 
scenic  rivers,  wildlife  habitat,  and 
wilderness.  A  land  exchange  is  where 
the  United  States  has  identified  either 
federal  land  or  federal  interest  in  land 
available  for  exchange  and  a  non- 
Federal  parly  has  identified  either 
private  land  or  private  interest  in  land 
they  are  interested  in  exc:hanging.  The 
primary  authorities  used  to  perform 
land  exchanges  involving  National 
Forest  .Systems  lands  include  the 
General  Exchange  Act.  the  Weeks  Act. 
the  F'ederal  Land  Policy  and 
Management  Act  and  the  Federal  Land 
Exchange  F'acilitation  Act. 

Seed  and  use  of  the  Information:  The 
Forest  Service  (FS)  will  collect 
information  by  phone,  in  face-to-face 
meetings,  or  by  mail.  FS  will  also  collect 
information  such  as  the  identification  of 
the  ncm-Federal  land  exchange  parties; 
the  description  of  the  lands  and 
interests  to  be  exchanged,  such  as  roads; 
the  identification  of  all  reserve  and 
outstanding  interests,  such  as  roads, 
minerals,  and  easements;  and  all  other 
terms  and  conditions  necessary  to 


complete  exchange.  To  not  collect  the 
information  would  mean  the  land 
exchange  was  dropped. 

Description  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households;  State,  Local  or  Tribal 
Government. 

Sumber  of  Respondents:  100. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  200. 

National  Agricultural  Statistics  Service 

Title:  Honey  Survey. 

OMB  Control  Number:  0535-0153. 

Summary  of  Collection:  The  National 
Agricultural  Statistics  Service  (NASS) 
primary  function  is  to  prepare  and  issue 
State  and  national  estimates  of  crop  and 
livestock  production.  General  authority 
for  these  data  collection  activities  is 
granted  under  L^S,  Code  Title  7,  section 
2204  Domestic  honeybees  are  critical  to 
the  pollination  of  U,S,  crops,  especially 
fruits  and  vegetables.  Africanized  bees, 
parasites,  diseases,  and  pesticides 
threaten  the  survival  of  bees.  Programs 
are  provided  by  federal.  State  and  local 
governments  to  assist  in  the  survival  of 
bees  and  to  encourage  beekeepers  to 
maintain  bee  colonies 

Seed  and  Use  of  the  Information: 
NASS  will  collect  information  on  the 
number  of  colonies,  honey  production, 
stocks,  and  prices.  The  survey  will 
provide  data  needed  by  the  Department 
and  other  government  agencies  to 
administer  programs  and  to  set  trade 
quotas  and  tariffs.  Without  the 
information,  the  agricultural  industry 
would  not  be  aware  of  changes  at  the 
State  and  national  level. 

Description  of  Respondents:  Farms, 

Sumber  of  Respondents:  7,041. 

Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  1,096, 

Rural  Business  Service 

Title:  Intermediary  Re-lending 
Program, 

OMB  Control  Sumber:  0570-0021. 

Summary  or  Collection:  The  objective 
of  the  Intermediary  Relending  Program 
(IRP)  is  to  improve  community  facilities 
and  employment  opportunities  and 
increase  economic  activities  in  rural 
areas  by  financing  business  facilities 
and  community  development.  This 
purpose  is  achieved  through  loans  made 
by  the  Rural  Business-Cooperative 
Service  (RBS)  to  intermediaries  that 
establish  programs  for  the  purpose  of 
providing  loans  to  ultimate  recipients 
for  business  facilities  and  community 
development.  The  Food  .Security  Act  of 
1985  provides  USDA  with  the  authority 
to  make  loans  to  nonprofit  entities  who 
will  in  turn  provide  financial  assistance 
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to  niral  businesses  to  improve  business, 
industry  and  emplojrment  opportimities 
as  well  as  provide  a  diversification  of 
the  economy  in  rural  areas. 

Need  ana  Use  of  the  Information:  The 
information  requested  is  necessary  for 
RBS  to  process  applications  in  a 
responsible  manner,  make  prudent 
credit  and  program  decisions,  and 
effectively  monitor  the  intermediaries' 
activities  to  protect- the  Government's 
financial  interest  and  ensure  that  funds 
obtained  from  the  Government  are  used 
appropriately.  Various  forms  are  used  to 
identify  the  intermediary,  describe  the 
intermediary's  experience  and  expertise, 
describe  how  the  intermediary  will 
operate  its  revolving  loan  fund,  provide 
for  debt  instnmients,  loan  agreements, 
security,  and  other  material  necessary 
for  prudent  credit  decisions  and 
reasonable  program  monitoring. 

Description  of  Respondents:  Not-for- 
profit  institutions;  Individuals  or 
households;  Business  or  other  for-profit. 

Number  of  Respondents:  160. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  16.930. 

Rural  Business-Cooperative  Service 

Title:  University  Value-Added 
Research  Grant. 

OMB  Control  Number:  0570-0046. 

Summary  of  Collection:  The  Farm 
Security  and  Rural  Divestment  Act  of 
2002  (Pub.  L.  107-171)  authorizes  the 
Secretary  of  the  Department  of 
Agriculture  to  use  $300,000  to  support 
research  at  a  university  concerning  the 
effects  of  projects  for  value-added 
agricultured  commodities  or  products  on 
agricultural  producers  and  the 
commodity  markets.  The  Riual 
Business-Cooperative  Service  (RBS)  will 
administer  this  grant.  RBS  will  collect 
information  from  applicants  who  must 
be  an  accredited  university.  The 
university  may  contract  with  other 
parties  to  contribute  expertise  or 
proprietary  data  that  would  not 
otherwise  be  available  to  the  research 
effort. 

Need  and  Use  of  the  Information:  RBS 
will  use  the  information  to  confirm  that 
an  applicant  meets  the  eligibility 
requirements  and  that  the  research 
proposals  are  consistent  with  the 
purposes  set  forth  in  the  statute.  The 
information  is  also  used  to  make  a 
competitive  evaluation  and  rank  the 
proposals  in  order  to  determine  the 
grant  award.  Information  considered  by 
the  reviewers  in  ranking  the  proposals 
are  (1)  the  natiire  of  the  proposed 
research,  (2)  qualifications  of  the 
researchers,  (3)  work  plan  and  research 
budget  and  (4)  measures  to  evaluate  the 
effectiveness  of  value-added  projects. 


Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  15. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Quarterly;  Semi-annually. 

Total  Burden  Hours:  479. 

Rural  Utilities  Service 

Title:  7  CFR  Part  1721,  Extensions  of 
Payments  of  Principal  and  Interest. 

OMB  Control  Number:  0572-0123. 

Summary  of  Collection:  Rural  Utilities 
Service  (RUS)  is  revising  procediues 
and  conditions  imder  which  borrowers 
may  request  extensions  of  the  payment 
of  principal  and  interest.  RUS  electric 
program  provides  loans  and  loan 
guarantees  to  borrowers  at  interest  rates 
and  on  terms  that  are  more  favorable 
than  those  generally  available  from  the 
private  sector.  As  a  result  of  obtaining 
federal  financing,  RUS  borrowers 
receive  economic  benefits  that  exceed 
any  direct  economic  costs  associated 
with  complying  with  (RUS)  regulations 
and  requirements.  The  authority,  as 
amended,  for  these  extensions  is 
contained  in  Section  1 2  of  the  Rural 
Electrification  Act  of  1936,  and  section 
236  of  the  "Disaster  Relief  Act  of  1970." 

Need  and  Use  of  the  Information:  The 
collection  of  information  occurs  only 
when  the  borrower  requests  an 
extension  of  principal  and  interest. 
Eligible  purchases  include  financial 
hardship  energy  resource  conservation 
loans,  renewable  energy  project,  and 
contributions-in-aid  of  construction. 
The  collections  are  made  to  provide 
needed  benefits  to  borrowers  while  also 
maintaining  the  integrity  of  RUS  loans 
and  tbeir  repayment  of  taxpayer's 
monies. 

Description  of  Respondents:  Not  for- 
profit  institutions. 

Number  of  Respondents:  94. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  816. 

Rural  Utilities  Service 

Title:  7  CFR  Part  1 738.  Rural      ' 
Broadband  Access. 

OMB  Control  Number:  0572-0130. 

Summary  of  Collection:  The  Riu'al 
Utilities  Service  (RUS)  amended  its 
regulation  in  order  to  establish  the  Rural 
Broadband  Access  Loan  and  Loan 
Giiarantee  Program.  Title  VI,  Rural 
Broadband  Access,  amended  The  Rural 
Electrification  Act  of  1936  (RE  Act),  to 
provide  loans  and  loan  guarantees  to 
fund  the  cost  of  construction, 
improvement,  or  acquisition  of  facilities 
and  equipment  for  the  provision  of 
broadband  service  in  eligible  rural 
communities  in  State  and  territories  of 
the  United  States.  The  regulation 


prescribes  the  types  of  loans  available, 
facilities  financed  and  eligible 
applicants,  as  well  as  minimiun  credit 
support  requirements  considered  for  a 
loan,  hi  addition,  Title  VI  of  the  RE  Act 
requires  that  Rural  Utibties  Service 
(RUS)  make  or  guarantee  a  loan  only  if 
there  is  reasonable  assiuance  that  the 
loan,  together  with  all  outstanding  loans 
and  obligations  of  the  borrower,  will  be 
repaid  in  full  within  the  time  agreed. 

Need  and  Use  of  the  Information: 
RUS  will  collect  information  to 
determine  whether  an  applicant's 
eligibility  to  borrow  from  RUS  under  the 
terms  of  the  RE  Act  and  that  the 
applicant  complies  with  statutory, 
regulatory  and  administrative  eligibility 
requirements  for  loan  assistance.  RUS 
will  use  the  information  to  determine 
that  the  Government's  seciu-ity  for  loans 
made  are  reasonable  adequate  and  that 
the  loans  will  be  repaid  within  the  time 
agreed. 

Description  of  Respondents:  Business 
or  other  for-profit;  Not-for-profit 
institutions. 

Number  of  Respondents:  300. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  28,475. 

Farm  Service  Agency 

Title:  Noninsured  Crop  Disaster 
Assistance  Program. 

OMB  Control  Number:  0560-0175. 

Summary  of  Collection:  The 
collection  of  crop  planting  and 
production  data  is  necessar}'  for  the 
Commodity  Credit  Corporation  (CCC)  to 
calculate  tbe  producer's  approved  yield 
on  the  basis  of  actual  production 
history'.  Information  collection  relative 
to  the  occurrence  of  crop  damage  or  loss 
production  and  application  for 
Noninsured  Crop  Disaster  Assistance 
Program  (NAP)  is  necessary  for  CCC  to 
accept  and  consider  a  request  for 
assistance  under  NAP  and  to  facilitate 
eligibility  determinations.  NAP  provides 
eligible  producers  of  eligible  crops  with 
protection  to  the  catastrophic  risk 
protection  plan  of  crop  insurance.  It 
helps  reduce  production  risks  faced  by 
producers  of  crops  for  which  Federal 
crop  insurance  is  not  available.  It  also 
reduces  financial  losses  that  occur  when 
natural  disasters  cause  a  catastrophic 
loss  of  production  or  prevented  planting 
of  an  eligible  crop.  The  Farm  Service 
Agency  (FSA)  will  collect  information 
using  several  forms. 

Need  and  Use  of  the  Information:  FSA 
will  collect  the  producer's  name, 
address  identification  number,  farm  and 
tract,  acreage,  ownership,  location,  crop 
history,  planted  acreage,  production, 
yield,  share,  etc.  The  information  will 
be  used  to  identify  eligible  NAP 
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participants,  acreage  and  location,  crop 
and  commodities.  If  information  is  not 
tollec^ted.  FSA  will  not  be  able  to 
identify'  and  determine  eligible 
participants  and  crops  being  planted  or 
produced,  or  provide  assistance  to 
agricultural  producers  who  as  a  result  of 
natural  disaster  have  suffered 
catastrophic  losses  of  agricultural  crops 
or  commodities. 

Descripfjon  of  Respondents: 
Individuals  or  household;  Business  ur 
other  for-profit;  Not-for-profit 
in-Jtitutions;  Farms;  State,  local  or  tribal 
g(n>'riiment. 

Sumber  of  Respondents:  291,500 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Weekly:  Monthly:  Other  (bi-weekly  and 
hi-monthly);  Third  partv  disclosure. 

Total  Burden  Hours   2  ;4:i.,562    ' 

Agricultural  Research  Service 

Title:  Peer  Review  Related  Forms  for 
the  Office  of  Scientific  Quality  Review. 

OMB  Control  \umher:  O.SI 8-0028. 

Summon,'  of  Collection:  The  Office  of 
Scientific  Qualitv  Review  (OSQR)  is  an 
t)rgani/.ational  un:t  of  the  .\gri(  iiltural 
Research  Service  (ARSi  reporting  to  the 
.\ssociate  Administrator  with  primary 
n-spnnsibilitv  for  planning  and 
fat  ilitating  high  quality  scientific  and 
t»'chnicai  peer  review  of  all  agencv 
prospective  research  project  plans  The 
Rpsearch  Title  of  the  1998  Farm  Bill, 
Pub   I,.  10^-185  section  U)J(d),  set  forth 
new  rt^quirements  for  peer  reviews  of 
.\RS  research  projects.  ARS  must  obtain 
panel  peer  reviews  of  each  research 
project  at  least  once  ever\  five  years. 

Need  and  Use  of  the  Information: 
.AR.S  will  collect  ihf  following 
information:  Confidentiality  agreement, 
panelist  information,  peer  review  of  an 
ARS  research  project,  critique  of  ARS 
research  proiect.  panelist  expense 
repnrt.  and  panelist  invoiic  The 
information  is  used  to  manage  thf  tra\fl 
and  stipend  payments  to  panel 
reviewers  and  provide  well-organizeri 
feedback  to  ARS's  researchers  about 
their  projects.  If  information  were  not 
collected.  ARS  wfmld  not  meet  the 
administrative  or  legislative 
requirements  of  the  Peer  Review  Process 
as  mandated  bv  Public  Law  10.S-18S 

Description  of  Respondents:  Not-for- 
profit  institutions;  Business  or  other  for- 
profit:  Individuals  or  households; 
Farms:  Federal  (Government;  .State,  local 
or  tribal  government 

\umber  of  Respondents:  135 

Frequency  of  Responses:  Reporting; 
Quarterly;  Weekly:  Annually. 

Total  Burden  Hours:  3,407. 


Rural  Housing  Service 

Title:  7  CFR  1956-C,  Debt 
Settlement — ("ommunity  and  Business 
Programs. 

OMB  Control  Number:  057.5-0124. 

Sununury  of  (Collection:  Rural 
Housing  Service  (RHS)  is  a  credit 
agencies  for  agricultural  and  rural 
development  for  the  United  States 
Department  of  Agriculture  and  offers 
supervised  credit  to  devehjp  improve 
and  operate  familv  farms,  modest 
housing,  essential  (.onimunitv  facilities, 
and  business  and  industrv  across  rural 
America.  7  c:FR  UISB-C,  Debt 
Settlement — ("(immunity  and  Business 
Prngrams  provides  policies  and 
procedures  as  well  as  a  niec:hanism  for 
debt  settlement  in  connection  with 
("ommunitv  F'acilities  loans  and  grants. 
Water  and  Waste  Dispos.il  loans,  direct 
Business  and  Industry  loans,  Indian 
Tribal  Land  Ai  quisition  loans  and 
Irrigation  and  Drainage.  The  debt 
;-;cttlt'nit'nt  [Hogram  provides  the 
deliaqui-nt  t  lient  with  an  e(iiiitable  tool 
for  the  compromise,  adjustment, 
cancellaticm,  or  charge-off  of  a  debt 
owed  to  the  Agency. 

Need  and  Use  of  the  Information  The 
field  offices  will  collect  information 
from  applicants,  borrowers  consultants, 
lenders.  <ind  attornevs  to  determine 
eligibilitv.  financial  capacity  and  derive 
an  equitable  resolution.  This 
information  collected  is  similar  to  th.it 
rt'ipiired  bv  a  commercial  lender  in 
similar  circumstances.  Failure  to  collect 
the  inform. ition  r ould  result  in 
improper  mtv  ii  ing  of  these  loans. 

Des( ription  ol  Resf)ondents.  Not  for 
profit  institutions;  Individuals. 
Households;  Business  or  other  ior-pmfit: 
State.  Local  or  Tribal  novernment. 

Sumber  of  Respondents   15. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  813. 

Rural  Business — (Cooperative  Service 

Title:  CFG  l'M-'-(;.    Rural  business 
F-Jiterprisf  Oant>  ,ind  Television 
Demonstration  (irants" 

OMB  Control  Number:  0570-0022. 

Summarx'  of  Collection  Section  310B 
of  the  (ionsolidated  Farm  and  Rural 
Development  Act  authorizes  Rural 
Business  Knterprise  ("irants  to  facilitate 
the  development  of  small  and  emerging 
private  husmesse's.  mdustrv  and  related 
employment  for  improving  the  economy 
111  rural  communities.  Television 
Demonstration  C.rants  (TD(il  are 
available  tn  statewide,  private  nonprofit, 
public  television  svstems  to  provide 
information  on  agriculture  and  other 
issues  of  importance  to  farmers  and 
other  rural  residents.  This  regulation,  7 


CFR  Part  1942-G,  Rural  Business- 
Cooperative  Service  (RBS)  that  covers 
the  administration  of  this  program 
including  eligibility  requirements  and 
evaluation  criteria  to  make  funding 
selection  decisions. 

Need  and  Use  of  the  Information:  RBS 
will  use  this  information  to  determine 
(1)  eligibility:  (2)  the  specific  purposes 
for  which  grant  funds  will  be  utilized; 
(3)  time  frames  or  dates  by  which 
actions  surrounding  the  use  of  funds 
will  be  accomplished;  (4)  who  will  be 
carrv'ing  out  the  purposes  for  which  the 
grant  is  made;  (5)  project  priority;  (6) 
applicants  experience  in  administering 
a  rural  economic  development  program; 
(7)  employment  improvement;  and  (8) 
mitigation  of  economic  distress  of  a 
c:onimunity  through  the  creation  or 
salvation  of  jobs  or  emergency 
situations.  If  the  information  were  not 
collected.  RBS  would  not  be  able  to 
determine  the  eligibilitv  of  applicant{s) 
for  the  authorized  purposes.  Collecting 
this  information  infrequently  would 
have  an  advertise  effect  on  the  Agency's 
ability  to  administer  the  grant  program. 

Description  of  Respondents: 
Individuals  or  households;  Farms; 
Business  or  other  for  profit:  Federal 
(Government. 

Number  of  Respondents:  720. 

Frequency  of  Responses:  Record- 
keeping; Reporting:  Monthly;  On 
Occasion:  Quarterly 

Total  Burden  Hours:  22.395. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Tuberculosis  Testing  for 
Imjiorted  ('attle. 

OMB  Control  Number:  0579-0224. 

Summar\'  of  Collection:  Under  the 
authority  of  Title  21.  U.S.C..  the 
.Secretary  of  Agriculture  is  permitted  to 
prevent,  control  and  eliminate  domestic 
diseases  such  as  tuberculosis,  as  well  as 
to  take  actions  to  prevent  and  to  manage 
exotic  diseases  such  as  foot-and-mouth, 
rinderpest,  and  other  foreign  diseases. 
Disease  prevention  is  the  most  effective 
method  for  maintaining  a  healthy 
animal  population  and  enhancing  the 
ability  of  U.S.  producers  to  compete  in 
the  global  market  of  animal  and  animal 
product  trade.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
published  an  interim  rule  that  added 
additional  requirements  concerning  the 
importation  of  certain  cattle  into  the 
U'nited  States.  APHIS  will  collect 
information  using  form  VS  17-129. 
"Application  for  Import  or  In  Transit 
Permit." 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  from  the 
permit  application  regarding  the  type, 
number,  and  identification  of  the 
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animals  to  be  exported  to  the  United 
States,  as  well  as  information 
concerning  the  origin,  intended  date 
and  location  of  arrival,  routes  of  travel, 
and  destination  of  the  animals.  APHIS 
will  also  collect  information  that 
certified  that  the  herd  in  which  the 
cattle  was  bom  and  raised  has  tested 
TB-negative  to  a  whole  herd  test.  Failure 
to  collect  this  information  would  make 
it  impossible  for  APHIS  to  effectively 
evaluate  the  TB  risks  associated  with 
cattle  importation  from  Mexico,  thereby 
increasing  the  likelihood  that  healthy 
cattle  and  bison  throughout  the  United 
states  will  be  exposed  to  tuberculosis. 

Description  of  Respondents:  Business 
or  other  for-profit;  Farms. 

Number  of  Respondents:  100. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  15,000. 

Food  Safety  and  Inspection  Service 

Title:  Registration  Requirements. 

OMB  Control  Number:  0583-NEW. 

Summary  of  Collection:  This 
information  collection  requests  new 
burden  hours  for  regulatory  reporting 
requirements  associated  with  the 
registration  of  meat  brokers,  poultry 
products  brokers,  renders,  animal  food 
manufactures,  wholesalers, 
warehousemen,  and  persons  that  engage 
in  the  business  of  buying,  selling, 
transporting  in  commerce,  or  importing, 
any  dead,  dying,  disabled,  or  diseased 
livestock  or  poultry,  or  parts  of  the 
carcasses  of  livestock  or  poultry  that 
have  died  otherwise  than  by  slaughter. 
The  Food  Safety  and  Inspection  Service 
(FSIS)  has  been  delegated  the  authority 
to  exercise  the  functions  of  the  Secretary 
as  provided  in  the  Federal  Meat 
Inspection  Act  (FMIA)  (21  U.S.C.  601  et 
seq.)  FSIS  will  collect  information  using 
FSIS  Form  5020-1,  "Registration  of 
Meat  and  Poultiy  Handlers". 

Need  and  Use  of  the  Information: 
FSIS  will  collect  information  using  FSIS 
5020-1,  ensuring  that  all  meat  and 
poultry  establishments  produce  safe, 
wholesome,  and  unadulterated  product, 
and  properly  labeled  and  packaged.  If 
the  information  were  not  collected,  it 
would  reduce  the  effectiveness  of  the 
meat  and  poultry  inspection  program. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  9,125. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Other  (Once). 

Total  Burden  Hours:  1,521. 

Sondra  Blakey, 

Departmental  Information  Collection 

Clearance  Officer. 

[FR  Doc.  03-25880  Filed  10-10-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  0»-093-1]  — 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of 
regulations  for  the  commercial 
transportation  of  equines  to  slaughtering 
facilities. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  December 
15.  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  deliven,'  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  03-093-1, 
Regulatory  Analvsis  and  Development. 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  03-093-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis. usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-093-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.apbis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  regarding  regulations  for 
the  commercial  transportation  of 
equines  to  slaughtering  facilities. 


contact  Dr.  Tim  Cordes,  Senior  Staff 
Veterinarian,  National  Center  for 
Animal  Health  Programs,  Certification 
and  Control  Team,  VS,  APHIS,  4700 
River  Road  Unit  46,  Riverdale,  MD 
20737-1231;  (301)  734-3279.  For  copies 
of  more  detailed  information  on  the 
information  collection,  contact  Mrs. 
Celeste  Sickles.  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
7477. 

SUPPLEMENTARY  INFORMATION: 

Title:  Commercial  Transport  of 
Equines  to  Slaughter. 

OMB  Number:  0579-0160. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  Under  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  ("the  Farm  Bill"),  Congress 
gave  responsibility  to  the  Secretar\'  of 
Agriculture  to  regulate  the  commercial 
transportation  within  the  United  States 
of  equines  for  slaughter.  Sections  901- 
905  of  the  Farm  Bill  (7  U.S.C.  1901  note) 
authorized  the  Secretary'  to  issue 
guidelines  for  the  regulation  of 
commercial  transportation  of  equines 
for  slaughter  by  persons  regularly 
engaged  in  that  activity  within  the 
United  States.  To  fulfill  t' 
responsibility,  the  Anima,  and  Plant 
Health  Inspection  Service  of  the  '  'S. 
Department  of  Agriculture  ^stabh  hed 
regulations  in  title  9,  part  )8.  of  the 
Code  of  Federal  Regulations. 

The  minimum  standards  cover, 
among  other  things,  the  food,  water,  and 
rest  provided  to  such  equines.  The 
regulations  require  the  owner/shipper  of 
the  equines  to  take  certain  actions  in 
loading  and  transporting  the  equines 
and  to  certif\'  that  the  commercial 
transportation  meets  certain 
requirements.  Our  regulations  prohibit 
the  commercial  transportation  to 
slaughter  facilities  of  equines 
considered  to  be  unfit  for  travel  and  the 
use  of  electric  prods  on  such  animals  in 
commercial  transportation  to  slaughter. 
The  use  of  double-deck  trailers  for 
commercial  transportation  of  equines  to 
slaughtering  facilities  may  not  be  used 
after  December  7,  2006. 

These  regulations  require  the  use  of 
two  information  collection  activities:  (1) 
The  preparation  of  an  owner-shipper 
certificate  for  each  equine  transported  to 
slaughter  and  (2)  the  collection  of 
business  information  from  any 
individual  or  other  entity  found  to  be 
transporting  horses  to  a  slaughtering 
facility. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  our  use  of  these  information 
collection  activities  for  an  additional  3 
vears. 
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The  purpose  of  this  notice  is  U)  solic:it 
comments  from  the  public  (as  well  as 
dffc!cted  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

( 1)  Evaluate  whether  the  cnllection  of 
information  is  necessar\'  for  the  proper 
performance  of  the  functions  of  the 
Agencv,  including  whether  the 
information  will  have  practical  utiiit\. 

(2)  Evaluate  the  accuracv  of  our 
estimate  of  the  burden  of  the 
information  cdllectmn.  including  the 
validity  uf  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  qualitv.  utilitv.  and 
clarity  of  the  informatKm  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
informaticm  c  fillectiiin  on  those  who  are 
to  respond,  through  use.  as  appropriate, 
of  autnmated.  electronic,  mechanical, 
and  other  collection  technologies,  e.^., 
permitting  electronic  submission  nf 
responses. 

Estimate  ot  burden:  The  public 
reporting  burden  for  this  (  ollection  of 
information  is  estimated  to  average 
0  052471  hours  per  response 

Rrspondents:  Owners  and  shipper-,  of 
slaughter  horses  and  owners*  operators 
of  slaughtering  facilities. 

Estimated  annual  number  of 
rf-ipandents:  200. 

Estimated  annual  number  of 
responses  per  respondent'  401. 

Estimated  annual  nunil>erof 
responses:  80,100. 

Estimated  total  annual  burden  on 
respondi^nts  4.203  hours.  (Due  to 
averaging,  the  total  annual  burden  hour- 
mav  not  equal  the  product  of  the  annual 
number  of  response-,  multiplied  hv  the 
reporting  burden  per  response j 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  C3MB  approval.  All  comments  will 
also  become  a  matter  of  public  record, 

D(jne  in  \Vdsiiini;ton.  DC.  this  8tJi  day  of 
(Jcttiber  200:H 

Peter  Fernandez. 

Artun^  Adnnmstnitor.  Animal  and  Plant 
Health  Inspfction  Sen'ire. 

!FR  Doc  03-2.i883  Filed  10-10-03;  8:45  am] 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Oregon  Coast  Provincial  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


Newport.  OR,  October  23,  2003.  The 
theme  of  the  meeting  is  Introduction/ 
Overview/Business  Planning  The 
agenda  includes:  Pavments  to  Counties 
I  pdate.  M(mitoring  Trip  Update,  (]oho 
Recovery  Plan,  P.\t;  Subcommittee 
Presentation,  BLM/Forest  Service 
Settlement  .Agreement.  Public  Comment 
and  Round  Robin 

DATES:  The  meeting  will  be  held 

0(  tober  2,i.  200.t,  beginning  at  9  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  La  (juinta  Inn  and  Suites.  4.'i  SE 
32nd  Street.  Newp(jrt,  OR 

FOR  FURTHER  INFORMATION  CONTACT:  [oni 
Qii.irnstroin,  Pulili(   .Affairs  Specialist, 
Siuslaw  Nation, (1  I-Orest,  ,541-7.50-707,5. 
or  write  to  Siuslaw  .National  F(3rest 
Supervisor.  P(J.  Box  1 148.  Corvallis. 
OR  973:i'( 

SUPPLEMENTARY  INFORMATION:  The 

iiieeting  IS  open  to  the  public.  (.Council 
Dis(  ussioii  is  limited  to  Forest  Service/ 
BLM  statt  .ind  (ioiincil  Members.  Lunch 
will  be  on  \(iur  own.  ,A  public  input 
session  will  be  at  2:30  p.m.  for  fifteen 
minutes.  The  meeting  is  expected  to 
adjourn  around  3:30  p.m. 

Dated:  October  7.  2003. 
Carl  Frounfelker, 

Wililhh'  liuilogist. 

IFR  Doc.  03-25863  Filed  lO-lO-O.i,  8  45  am] 

BILLING  CODE  34tO-n-»l 


SUMMARY:  The  Oregon  Coast  Proviiu  e 
Advisory  Committee  will  mee\  m 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Procedures  Involving  Hydropower 
Licensing  on  National  Forest  System 
Lands 

AGENCY:  Forest  Service.  USDA. 

ACTION:  Notice  oi  issuance  of  agencv 
directive. 

SUMMARY:  The  Forest  Servif;e  is  issuing 
an  aniendnient  to  Forest  Service  Manual 
(FSM)  chapter  2770  to  guide  its 
employees  regarding  (  ert.iin  procedures 
for  hydropower  lu  ensmg  on  National 
Forest  System  lands.  The  amendment 
addresses  internal  agenc:v  procedures 
and  provides  tor  increased  efficiency  in 
processing  h\(iropower  applications  for 
licensing.  The  amendment  also  clarifies 
the  roles  of  the  Forest  .S(>rvice  and  the 
Federal  Energ\  Regulatory  Commission 
(FERC)  in  licensing  h\dropower  projects 
affecting  National  Forest  System  lands 
and  resources.  The  procedures 
established  in  the  .imendment 
streamline  the  a|)pli(:ation  process,  but 
they  do  not  limit  or  preclude  the 
opportunity  for  interested  parties  and 
the  general  [luhlii   to  be  involved  during 


the  analysis  for  project-specific 
licen^ng  by  FERC. 

DATES:  This  amendment  is  effective 
October  14,  2003. 

ADDRESSES:  This  amendment 
(Amendment  No.  2700-2003-2)  is 
available  electronically  from  the  Forest 
Service  via  the  World  Wide  Web/ 
Internet  at  http://\\'w\\'.fs.fed.us/im/ 
directives.  Single  paper  copies  of  the 
amendment  are  also  available  bv 
contacting  Robert  Cunningham,  Lands 
Staff  (Mail  Stop  1124),  Forest  Service, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-1124.  telephone: 
(202) 205-2494. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Cunningham.  Lands  Staff  (202) 
205-2494. 

Dated.  (1(  Uiber  7.  2003. 
Dale  N.  Bosworth. 

Chiet. 

IFR  Doc.  0.-1-25tl2:H  Filed  10-10-03;  8:45  am] 

BILLING  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Finding  of  No  Significant  Impact  for 
Upper  Salt  Creek  10-A  Rehabilitation, 
Lancaster  County,  NE 

Introduction 

The  Upper  Salt  Creek  10-A 
Rehabilitation  is  a  federally  assisted 
action  authorized  for  planning  under 
Pub.  L.  83-566,  the  Watershed 
Protec:tion  and  Flood  Prevention  Act  as 
amended  by  Section  313  of  Pub.  L.  106- 
472  The  Small  Watershed  Rehabilitation 
Amendments  of  2000.  An 
envircmmental  assessment  was 
undertaken  in  conjunction  with  the 
development  of  the  watershed  plan. 
This  assessment  was  conducteci  in 
consultation  with  local.  State,  and 
Federal  agencies  as  well  as  with 
interested  organizations  and 
indi\iduals.  Data  developed  during  the 
assessment  are  available  for  public 
review  at  the  following  location:  U.S. 
Department  of  Agriculture.  Natural 
Resources  Conservation  Service,  Federal 
Building.  Room  152,  100  Centennial 
Mall  .North,  Lincoln,  Nebraska  68508- 
3866. 

Recommended  Action 

Proposed  is  the  rehabilitation  of  one 
floodwater  retarding  structure,  Upper 
Salt  Creek  10-A  on  an  unnamed 
tributary  of  Hickman  Branch.  The  Upper 
Salt  Creek  10-A  structure  controls  the 
drainage  of  2,052  acres. 
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Effect  of  Recommended  Action 

Rehabilitation  of  the  structure  will 
meet  state  deun  safety  requirements  and 
prolong  the  life  of  the  structure  and  pool 
for  100  years.  The  permanent  pool  will 
not  change  in  size  but  the  temporary 
flood  pool  will  increase  from  86  acres  to 
117  acres.  Ten  acres  will  be  converted 
from  cropland  to  a  grassed  auxiliary 
spillway. 

Sediment  delivery  to  downstream 
areas  will  continue  to  be  held  back. 
Recreation  will  still  be  available  on  and 
around  the  pool  and  structure. 

Significant  cultural  resources 
identified  during  implementation  will 
be  avoided  or  otherwise  preserved  in 
place  to  the  fullest  practical  extent.  If 
significant  cultural  resources  cannot  be 
avoided  or  preserved,  pertinent 
information  will  be  recovered  before 
construction.  If  there  is  a  significant 
cultural  resource  discovery  during 
construction,  appropriate  notice  will  be 
made  by  NRCS  to  the  State  Historic 
Preservation  Officer  and  the  National 
Park  Service.  Consultation  and 
coordination  have  been  and  will 
continue  to  be  used  to  ensure  the 
provisions  of  Section  106  Pujj.  L.  89- 
665  have  been  met  and  to  include 
provisions  of  Pub.  L.  89-523,  as 
amended  by  Pub.  L.  93-291.  NRCS  will 
take  action  as  prescribed  in  NRCS  GM 
420.  Part  401,  to  protect  or  recover  any 
significant  cultural  resources  discovered 
during  construction. 

No  threatened  or  endangered  species 
in  the  watershed  will  be  adversely 
affected  by  the  project. 

No  significant  adverse  environmental 
impacts  will  result  from  installations 
except  for  temporary  draining  of  the 
pool  and  minor  inconveniences  to  local 
residents  during  construction. 

Alternatives 

Four  alternatives  were  analyzed  in 
this  plan. 

No  Action  alternative,  the  structure  is 
breached  by  the  sponsor  in 
approximately  four  years.  The  structure 
will  continue  to  be  out  of  compliance 
with  state  dam  safety  regulations  until 
it  is  breached.  Flood  protection 
provided  by  the  structure  would  end 
and  increased  flooding  and  associated 
problems  would  increase.  Recreational 
opportunities  provided  by  the  structure, 
pool  and  surrounding  area  which  are 
owned  by  the  state  Game  and  Parks 
would  be  virtually  eliminated. 

Decommissioning  alternative,  the 
structure  would  be  removed  and  would 
therefore  not  be  out  of  compliance  with 
the  state  dam  safety  regulations.  Flood 
protection  provided  by  the  structure 
would  end  and  increased  flooding  and 


associated  problems  would  increase. 
Recreational  opportunities  provided  by 
the  structure,  pool  and  surrounding  area 
which  are  owned  by  the  state  Game  and 
Parks  would  be  virtually  eliminated. 

Home  Relocation  alternative,  the 
structiu-e  would  be  rehabilitated  to 
current  Low  Hazard  Criteria  and  the 
downstream  homes  in  the  breach  area 
would  be  removed.  The  structure  would 
then  be  in  compliance  with  state  dam 
safety  regulations  and  flood  protection 
and  recreational  opportunities  would 
continue  to  be  provided  by  the 
structure,  pool  and  surrounding  area. 

Rehabilitation  to  High  Hazard  Criteria 
alternative,  the  structure  would  be 
rehabilitated  to  current  High  Hazard 
Criteria  and  would  be  brought  into 
compliance  with  state  dam  safety 
regulations  for  high  hazard  structures. 
Flood  protection  and  recreational 
opportunities  would  continue  to  be 
provided  by  the  structure,  pool  and 
surrounding  area. 

Consultation-Public  Participation 

The  Lower  Platte  South  Natural 
Resources  District  submitted  an 
application  for  assistance  January  2001. 
The  request  was  a  result  of  local 
concern  and  interest  in  addressing  dam 
safety  and  flood  protection. 

A  scoping  meeting  was  held  June  6, 
2002  involving  interdisciplinary  efforts. 
Nebraska  Game  and  Parks  Commission. 
Lancaster  County  Roads,  Lower  Platte 
South  Natural  Resources  District. 
Nebraska  Department  of  Natural 
Resources,  Resource  Conservation  and 
Development,  University  of  Nebraska 
Extension  Service,  and  local  residents 
were  in  attendance. 

The  environmental  assessment  was 
transmitted  to  all  participating  and 
interested  agencies,  groups,  and 
individuals  for  review  and  comment  in 
July  2003.  Public  meetings  were  held 
throughout  the  planning  process  to  keep 
all  interested  parties  informed  of  the 
study  progress  and  to  obtain  public 
input  to  the  plan  and  environmental 
evaluation. 

Agency  consultation  and  public 
participation  to  date  have  shown  no 
unresolved  conflicts  with  the 
implementation  of  the  selected  plan. 

Conclusion 

The  Environmental  Assessment 
summarized  above  indicates  that  this 
Federal  action  will  not  cause  significant 
local,  regional  or  national  impacts  on 
the  environment.  Therefore,  based  on 
the  above  findings,  I  have  determined 
that  an  environmental  impact  statement 
for  the  Upper  Salt  Creek  10-A 
Rehabilitation  is  not  required. 


Dated: 
Stephen  K.  Chick. 

State  Conservationist. 

[FR  Doc.  03-25857  Filed  10-10-03;  8:45  am] 

BILLING  CODE  3410-16-P 

DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Public  Meeting  With  All  Interested 
Parties  To  Comment  on  the  Activities 
of  the  Resource  Conservation  and 
Development  Program. 

AGENCY:  Natural  Resources 
Conservation  Service.  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  U.S.  Department  of 
Agriculture's  Natural  Resources 
Conser\'ation  Ser\'ice  (NRCS)  will  hold 
a  meeting  to  solicit  comments  on  the 
activities  of  the  Resource  Conservation 
and  Development  Program  (RC&D). 
Section  2504  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002  (P.L.  107- 
171)  requires  that  the  Secretary'  of 
Agriculture,  in  consultation  with  the 
National  Association  of  Resource 
Conser^'ation  and  Development 
Councils  (NAR&DC).  evaluate  the  RC&D 
Program  to  determine  whether  it  is 
effectively  meeting  the  needs  of.  and 
purposes  identified  by,  States,  units  of 
Government,  Indian  Tribes,  non-profit 
organizations,  and  councils 
participating  in.  or  served  by  the 
program.  The  Secretary  of  Agriculture, 
acting  through  NRCS.  will  conduct  this 
evaluation,  and  submit  to  the 
Committee  on  Agriculture  of  the  House 
of  Representatives  and  the  Committee 
on  Agriculture,  Nutrition,  and  Forestr\- 
of  the  Senate  a  report  describing  the 
results  of  the  evaluation,  together  with 
any  recommendations  of  the  Secretary 
for  continuing,  terminating,  or 
modifying  the  program,  by  June  30. 
2005." 

As  part  of  this  evaluation,  NRCS  is 
conducting  public  meetings  with  all 
interested  parties  to  solicit  comments  on 
the  activities  of  the  program.  Comments 
will  be  solicited  on,  and  should  be 
limited  to,  the  following  topics:  (1) 
RC&D  Program  effectiveness  in  meeting 
the  needs  of  the  States,  units  of 
Government,  Indian  Tribes,  non-profit 
organizations  and  RC&D  councils  ser\'ed 
by  the  program;  (2)  RC&D  Program 
effectiveness  in  developing  community 
leadership  conservation;  (3)  RC&D 
Program  elements  that  best  serve 
regional  conservation  and  development 
needs;  and  (4)  RC&D  Program  elements 
that  can  be  strengthened  to  better  serve 


FpHnral  Rfioistfir  /  Vnl .  fift.  Nn.   19« /Tup.sdav.  Drtnhftr  14.  2nn3/Nntirfis 
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regional  r(mstTv,iti(in  diid  fievelopment 
needs.  The  first  i)f  six  planned  meetings 
is  scheduled  for  Ortnfier  25.  2003.  in 
I'lvmouth   Massachusetts.  Subsequent 
meeting  dates  and  locatums  will  be 
announced  at  a  later  date. 

EFFECTIVE  DATES:  The  meeting  will  be 

held  October  2ri.  200:i.  from  10:13  am 
to  12:15  p.m.  it  will  be  held  at  The  John 
(  arver  Inn.  25  Summer  Street. 
FMvmouth,  Massac  husetts  ()21filV  ^418. 
Written  comments  ma\'  also  be 
submitted,  nil  latfT  than  N()\ember  15. 
200.5  to   Tfrr\  [J'Addio.  National  RCiScD 
Program  .Manager,  .Natural  Resourtes 
("onservation  Ser\'ice.  14th  ik 
Independence  A\e  ,  SW.,  Room  bOl.i 
South  Building,  Washington.  DC.  2025(1 
FOR  FURTHER  INFORMATION,  CONTACT: 
Terr\  D'Addui,  .Natural  Res(jur(.i:s 
Conservation  Service.  (202)  720-0557; 
fa.x:  (202)  640-06.19;  e-mail 
ttrry  d  addicmusdu  gov. 

Signer!  in  Washington.  DC,  on  October  1. 

J(MM 

Bruce  I.  Knight, 

Chief.  Xatural  Resources  Conservation 

.SV.rrire. 

FR  Uoc.  03-25858  Filed  10-10-03;  8:45  am] 

BILLING  CODE  J410-16-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1304] 

Expansion  of  Foreign-Trade  Zone  31 
Granite  City,  IL 

Pursuant  to  its  authorit\  undfr  thf 
Foreign-Trade  Zones  .-\ct  of  lune  18. 
m.i4.  as  amended  (19  L.S  C.  81a-«lu). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Clrder; 

Whereas,  the  Tn-Ciitv  Regional  Port 
District,  grantee  of  Foreign-Trade  Zone  31. 
■iiibmitted  an  dpplu:ation  to  the  Board  for 
duthoritv  to  expand  FTZ  it  to  in(.lu(ie  three 
■iites  at  the  (iatewaN  Ciommene  (!enter  in 
Madison  Cxuintv  iSite  5 — 2,254  acresl.  River's 
Edge  Industrial  Park  in  Clranite  Ciitv  (Site  6 — 
458  acres),  and  MidAraerica  Airport  in  St. 
Clair  County  (Site  7 — .1.851  acres).  Illinois, 
and  to  formally  delete  Site  2  from  the  zone 
pro|e<  t.  within  adiacent  to  the  St.  Louis. 
Missouri.  (Aistoms  port  of  entr\  'FTZ  Dik  ket 
lB-2003,  Tiled  h  14.0  il. 

Whereas,  notice  inviting  publu   comment 
was  given  in  the  Federal  Register  (58  FR 
14191.  i,  24/031  and  the  application  has  been 
processed  pursuant  to  the  FTZ  .Art  and  the 
Board's  regulations,  and. 

Whereas,  the  Board  adopts  the  findings 
and  recommendations  of  the  examiner's 
report,  and  finds  that  the  requirements  of  ih-' 
prZ  .\c\  and  Board's  regulations  are  satisfied. 
and  that  the  proposal  is  in  the  publu.  interest; 

Now,  therefore,  the  Board  herebv  orders: 


The  ap(ilir,(ti(in  in  expand  FTZ  31  is 
a()|)r  .\rii    -^iil)!!''  I  !,i  ihe  .At  I  ,in(i  the  Board's 
regu.-iti.iiis,  ini  l;iihi;g  .Section  40U,2H,  and 
further  subject  to  the  Board  s  standard  2,000- 
acre  activation  limit  (or  the  overall  /.one 
project. 

Signed  at  VV'ashin,t;lon,  DC,  this  3rd  day  of 
Ortnber   2003 

lames  j,  lochum. 

Assistant  Sfcrvtary  of  ConimtTt c  for  Import 
Administration.  Alternate  Chairman.  Forfign- 
Trade  Zones  Board. 

(FR  no(    i)3-2SW<1  Filed  l(Hft-n3  8  45  am) 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-201-822] 

Stainless  Steel  Sheet  and  Strip  in  Coils 
From  Mexico;  Antidumping  Duty 
Administrative  Review;  Extension  of 
Time  Limit 

AGENCY:  liii|Mirt  .Xdiuiiiistratioii. 
International  I  raiic  .Xiliiiinistr.ition. 
Dep.irtmeiit  ot  I  ioiumen  >• 
ACTION:  Notice  o|  exteiisinii  (if  time 
limit. 

SUMMARY:  The  Department  of  Commerce 
ithe  Deji.irtnient)  is  extending  the  time 
limit  for  tli.'  tiii.il  i.'sults  (d  the  2001- 
2002  .idiii ill! strain  1'  re\  lew  ot  the 
antiduiiijuiig  dut\  nrder  on  stainless 
sft'cl  shrct  and  strip  iii  coils  from 
.Mi:XK,o.   This  review  covers  one 
manufacturer/exporter  of  the  subject 
mere  handise  to  the  I  'luti'd  States, 
Th\  ssenkrufifi  Mexiiiox  .S  .\,  de  C.V., 
and  the  period  |iil\  i,  jtioi  through  (une 
30    2002 

EFFECTIVE  DATE:  (  )(  tober  14,  2003 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborafi  Si  ott  at  (202]  4H2-2657  or 
Robert  lames  at  (202)  482-0649, 
Antidumping  and  Countervailing  Duty 
Enforcement  (Jroup  III,  ()ffit:e  Eight. 
Import  .Xdininistration.  International 
Trade  .Administration.  C.S   Department 
of  Commerie,  14th  Street  and 
Constitution  Avenue,  NW,.  Washington. 
DC  20230 

SUPPLEMENTARY  INFORMATION:  On  August 
7,  2003,  we  published  the  preliminary 
results  of  the  administrative  review  of 
stainh^ss  stetd  sheet  and  strip  in  coils 
from  Mexico  for  the  period  [uly  1,  2001 
through  lune  30,  2002,  Sue  Stainless 
Steel  Sheet  and  Strip  in  Coils  from 
Mexico.  Prf'linunur\'  Results  of 
Antidumping  Duty  Adnunistnitive 
Review.  68  FK  47043  (August  7.  2003) 
Pursuant  to  the  time  limits  for 
administrative  reviews  set  forth  in 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930.  as  amended  (the  Tariff  Act). 


currently  the  final  results  of  this 
administrative  review  are  due  on 
December  5.  2003,  It  is  not  practicable 
to  complete  this  review  wdthin  the 
normal  statutory  time  limit  due  to  a 
number  of  significant  case  issues,  such 
as  level  of  trade,  the  calculation  of 
general  and  administrative  expenses 
and  interest  expenses  for  cost  of 
production  and  constructed  value,  and 
the  inclusion  of  certain  affiliated  sales 
in  the  margin  calculation.  Making  a 
determination  with  respect  to  these 
issues  requires  considerable  scrutiny  of 
respondent's  questionnaire  and 
supplemental  questionnaire  responses. 
Thus,  it  is  not  practicable  to  complete 
this  review  within  the  normal  statutory 
time  limit.  Therefore,  the  Department  is 
extending  the  time  limit  for  completion 
of  the  final  results  until  February  3. 
2004  in  accordance  with  section 
751(a)(3)(AJ  of  the  Tariff  Act, 

Dated:  October  7.  2003. 
Richard  O.  Weible. 

.3(  f/ziy  Dvpuly  .^ssisliinl  S''(Ti^tar\-  for  Import 
.administration.  Group  III 
IFR  Dor.  l)3-25qil)  Filed  10-10-03.  8.45  ami 
BILLING  CODE  3510-D&-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  100603H] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
(Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Pacific  Fisher' 
Management  Council's  (Council)  Ad 
Hoc  Groundfish  Trawl  Individual  Quota 
Committee  (TIQC)  will  hold  a  working 
meeting  which  is  open  to  the  public. 
DATES:  The  TIQC  working  meeting  will 
begin  Tuesday.  October  28,  2003  at  8:30 
a.m.  and  may  go  into  the  evening  until 
business  for  the  day  is  completed.  The 
meeting  will  reconvene  from  8  a.m.  and 
continue  until  business  for  the  day  is 
complete  on  Wednesday,  October  29, 
2003 

ADDRESSES:  The  meetings  will  be  held 
at:  Embassy  Suites  Hotel.  7900  ME  82nd 
Avenue,  Portland,  OR  97220;  (503)460- 
3000. 

Council  address:  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220-1384. 


.■iQI  R4 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Jim  Seger,  Staff  Officer  (Economist), 
telephone:  (503)  820-2280. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  TIQC  working  meeting  is 
to  begin  development  of  alternatives  for 
an  individual  quota  program  to  cover 
limited  entry  trawl  landings  in  the  West 
Coast  groundfish  fishery.  Committee 
charge,  decision  rules,  and  the  piupose, 
need  and  objectives  for  an  individual 
quota  program  will  also  be  addressed. 
Although  nonemergency  issues  not 
contained  in  this  announcement  may 
come  before  the  TICQ  for  discussion, 
during  this  meeting  those  issues  may 
not  be  the  subject  of  a  TICQ 
recommendation  for  a  final  Council 
action  that  results  in  Council 
recommendation  to  NOAA  fisheries. 
Recommendations  for  such  final  action 
by  the  Council  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Fishery 
Conserv'ation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  GMT's  intent  to  take  final  action  to 
address  the  emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary'  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  820-2280  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  October  7.  2003. 

Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 

[FR  Doc.  03-25928  Filed  10-10-03;  8:45  am] 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  100703B] 

Endangered  Species;  Fiie  No.  1448 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce 

ACTION:  Receipt  of  applicatioq 

SUMMARY:  Notice  is  hereby  given  that 
the  Northeast  Fisheries  Science  Center, 
National  Marine  Fisheries  Service,  166 
Water  Street.  Woods  Hole,  MA  02543- 
1097,  has  applied  in  due  form  for  a 
permit  to  taike  loggerhead  [Caretta 
caretta),  leatherback  (Dermochelys 


coriacea),  Kemp's  ridley  (Lepidochelys 
kempii),  green  [Cbelonia  mydas),  and 
hawksbill  [Eretmochelys  imbricata)  sea 
turtles  for  purposes  of  scientific 
research. 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  November 
13,  2003. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway.  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)  713-2289;  fax  (301)  713-0376:  and 

Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298:  phone  (978) 281-9200:  fax 
(978) 281-9371. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Opay,  (301)  713-1401  or  Sarah 
Wilkin.  (301)  713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Endangered  Species  Act 
of  1973,  as  amended  (ESA:  16  U.S.C. 
1531  et  seq.]  and  the  regulations 
governing  the  taking,  importing,  and 
exporting  of  endangered  and  threatened 
species  (50  CFR  222-226). 

The  applicant  proposes  to  conduct 
biological  sampling  of  sea  turtles 
incidentally  taken  in  commercial 
fisheries  in  state  waters  and  the 
Exclusive  Economic  Zone  in  the 
northwest  Atlantic  Ocean.  The  primary 
objectives  of  the  proposed  research  are 
to  determine  the  size  and  composition 
of  populations  of  sea  turtles  found  in 
the  commercial  fishing  areas  and  to 
establish  individual  identities  of  turtles 
which  will  permit  subsequent 
determination  of  growth  rates,  possible 
stock  origins  and  movement  patterns. 
The  research  will  contribute  to  the 
understanding  of  the  pelagic  ecology  of 
these  species,  permit  more  complete 
models  of  their  population  dynamics, 
and  allow  more  reliable  assessments  of 
commercial  fishery  impacts. 

The  researchers  will  sample  turtles 
which  have  already  been  taken  in 
legally  operating  commercial  fisheries 
operating  ft'om  the  Gulf  of  Maine 
through  North  Carolina.  The  applicant 
proposes  to  photograph,  measure,  scan 
for  PIT  tags,  biopsy  sample,  flipper  tag 
and  transport  300  loggerhead,  85' 
leatherback.  10  Kemp's  ridley,  10  green, 
and  10  hawksbill  sea  turtles  annually. 
The  applicant  is  requesting  a  5  year 
permit.  No  mortalities  are  expected  as  a 
result  of  this  research. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits. 


Conservation  and  Education  Division, 
F/PRl,  Office  of  Protected  Resources, 
NMFS,  1315  East- West  Highway.  Room 
13705,  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided' 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  meiil  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Dated:  October  8,  2003. 
Jill  Lewandowski, 

Acting  Chief.  Permits.  Conservation  and 
Education  Division.  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service. 
|FR  Doc.  03-25925  Filed  10-10-03:  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.0g3003A] 

Marine  Mammals;  File  No.  699-1720 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Kathryn  Ono.  Department  of  Biological 
Sciences.  University  of  New  England.  11 
Hills  Beach  Road.  Biddeford,  Maine, 
04005  has  been  issued  a  permit  to  take 
{Phoca  vitulina  concolor],  gray  seals 
(Halichoerus  gnjius).  harp  seals  (Phoca 
groenlandica)  and  hooded  seals 
(Cystophora  cristata)  for  purposes  of 
scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division.  Office  of  Protected  Resources, 
NMFS,  1315  East- West  Highway.  Room 
13705.  Silver  Spring.  MD  20910:  phone 
(301)  713-2289:  fax  (301)  713-0376:  and 

Northeast  Region.  NMFS,  One 
Blackburn  Drive,  Gloucester.  MA 
01930-2298:  phone  (978) 281-9200:  fax 
(978)281-9371. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Sarah  Wilkin  or  Jennifer  Jefferies.  (301) 
713-2289. 

SUPPLEMENTARY  INFORMATION:  On  July 
29,  2003,  notice  was  published  in  the 
Federal  Register  (68  FR  44526)  that  a 
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request  for  a  scientific  research  permit 

to  take  "the  species  identified  above" 
had  been  submitted  bv  the  above-named 
individual.  The  requested  permit  has 
been  issued  under  the  authoritv  of  the 
Marine  Mammal  Pnjtection  .Act  of  l'^72. 
as  amended  (IB  l'  S  ('    1  Jbl  ft  ser/  ),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Manmials  (50  C'P'R 
pari  216), 

The  purpose  of  the  rt^seari  h  is  to 
assess  the  health  of  the  Northeast 
Atlantic  harbor  seal  population  residing 
along  the  coast  of  Maine.  The  permit 
authorizes  the  applic:ant  to  take  up  to 
200  harbor  seals  annually  bv  capture, 
and  physically  restrain  and  sample  20 
\oung  of  the  \ear  pups   Morphnmetrit 
measurements,  samples  of  blood,  ft'i  es, 
and  skin  biopsies  will  be  taken,  dnd 
flipper  tags  attached.  Annuallv,  up  to  10 
pups  will  have  satellite  tags  attached  to 
allow  movement  tracking  and 
behavioral  analvsis  Accidental 
mortdlitv  of  2  harbor  seals  annuallv  is 
authorized.  Accidental  capture  and 
immediate  release  of  5  gray  seals.  3  harp 
seals,  and  .3  hooded  seals  annually  is 
also  authorized.  .-Xdditionallv.  Level  B 
Harassment  (disturbance  of  animals  on 
haul-outs)  is  authf)rized  for  400  harbor 
seals.  5  gre\'  seals.  3  harp  seals  and  ,•! 
hooded  seals  annuallv  The  research 
will  stuci\'  movement  and  migration 
patterns  for  voung  of  th^■  \>Mr  pups  The 
movements,  disease  load.  sur\i\al  and 
behavior  of  wild-caught  pups  will  be 
compared  with  rehabilitated  pups  from 
the  same  population  dnd  cuiiort  to 
determine  baseline  "normal"  behavior 
The  Permit  will  •■xpir*'  .September  30. 
200H. 

Dated:  ()(  tub^■r  J..  ^003. 
Stephen  L.  Leathery, 

Chii^f.  ferni;(s.  Oinsfn-ation  and  Education 
Division.  Officf  of  Prntfcted  Rfsources. 
Xiitmnal  Marine  Fishtrws  Senice 
|FR  Do(    03-25927  Filed  10-:(>-03;  8:45  am] 
BILUNG  COOe  1510-22-S 


COffTACT  PERSON  FOR  MORE  INFORMATION: 

lean  A.  Webb.  202-418-5100. 

lean  A.  Webb. 

St'(  ri't(ir\  lit  thf  (Commission 

IKK  l)()(    (),t-2S'171  Filed  10-«-03,  410  am] 

BILUNG  COOE  63S1~01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  2  p  ni  ,  Tuesdav.  (ktober 
21.2003. 

PLACE:  1155  21st.  St..  NW..  Washington, 
DC.  Room  1012. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  matters. 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Information  Collection; 
Comment  Request 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice. 


SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  (ondiu  ts  a  pre- 
clearance  consultation  program,  to 
provide  the  gener.il  public  and  P'ederal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  t;o!lections  of  information  in 
ai  r.ordance  with  the  Paperwork 
Reduction  .\ct  of  1495  (PR.'\'i5)  (44 
ISC  .t505(c)(2)(A)J.  This  program 
helps  to  ensure  that  requested  data  can 
be  pro\  ided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearlv  understood,  and 
the  impact  of  collecti(m  re(|uirimient  on 
respondents  can  be  properlv  assessed. 

(urrentlv.  the  Corporation  is 
soil!  iting  ( iiimnents  concerning  its 
()ro[ii)seil  I.e.irn  and  .Serve  America 
Progress  Kej)iirt  tor  all  2003  grantees, 
Copies  of  the  information  collection 
request  can  be  f)btained  by  contacting 
the  office  listed  below  in  the  ADDRESSES 
set  tion  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  sec  tuin  bv  December  15. 
2003 

ADDRESSES:  Send  comments  to  the 

C;orporation  for  National  and 

f  jimmunitv  Service.  Attention  Mr  Mark 

.•\bbott.  Associate  Direc:t(ir  for  (Grants 

Management.  Learn  and  Serve  America, 

1201  New  York  Avenue.  NW., 

Washingtcm,  DC  20525. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  W   Abbott  at  (202)  606-5000.  ext 

120  or  bv  e-mail  at  mabbott<&cns.gov. 

SUPPLEMENTARY  INFORMATION: 

The  Corporation  is  seeking  comments 
that: 

•  Kvaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
func:tions  of  the  Corporation,  including 


whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and, 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
usc!  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 

Background 

Currently,  Learn  and  Serve  America 
collects  progress  reports  twice  per  grant 
cycle.  The  progress  reports  are  used  to 
evaluate  grantees  progress  towards 
meeting  performance  measures  and  to 
help  evaluate  grantees'  Continuation 
Applications  for  second  and  third  year 
funding  requests.  This  year  all  grantees 
will  be  strongly  encouraged  to  file 
progress  reports  on  eGrants,  the 
(Corporations  web-based  grant 
management  system. 

Current  Action 

The  Corporation  is  seeking  public 
comment  for  approval  of  the  twice 
yearly  program  Progress  Report. 

Typt;  of  Review:  New  information 
collection. 

AGESCY:  Corporation  for  National 
and  Community  Service. 

Title:  Learn  and  Serve  America 
Progress  Report. 

O.MB  Xumher:  None. 

Agency  S'umher:  None. 

Affected  Public:  Current  LSA 
Grantees. 

Total  Respondents:  134. 

Frequency:  Twice  per  year. 

Average  Time  Per  Response:  2  hours. 

Estimated  Total  Burden  Hours:  536 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance!:  None. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  October  7.  2003. 
Amy  B.  Cohen, 

Director.  Learn  and  Ser\'e  America. 

|FR  Doc.  03-25947  Filed  10-10-03:  8:45  ami 

BILLING  CODE  6050-$$-<> 


Federal  Register/ Vol,  68,  No,  198 /Tuesday,  October  14.  2003 /Notices 


Federal  Register /Vol.  68,  No.  198 /Tuesday,  October  14,  2003 /Notices 


59165 


DEPARTMENT  OF  DEFENSE 

Office  of  ttw  Secretary 

President's  InformatkNi  Tedinoiogy 
Advisory  Committee  (PTTAC) 

agency:  Office  of  the  Secretary,  DoD. 
ACnON:  Notice  of  meeting. 

summary:  This  PITAC  meeting  will 
focus  on  the  US  government  investment 
in  information  technology  and 
networking  and  some  specific 
applications  including  medicine  and 
security.  A  final  agenda  will  be  posted 
on  the  PITAC  Web  site  (http:// 
www.  itrd.gov/pitac/index.h  tml) 
approximately  two  weeks  before  the 
meeting. 

DATES:  Friday,  November  12,  2003, 
11:30  a.m.  to  2:30  p.m. 
ADDRESSES:  Noesis-hic,  4100  North 
Fairfax  Drive,  Suite  800,  Arlington.  VA. 
SUPPLEMENTARY  INFORMATION:  Members 
of  the  public  are  invited  to  attend  and 
participate  by:  (1)  Submitting  written 
statements  to  the  organizers  and;  (2) 
giving  a  brief  (three  minutes  or  less)  oral 
statement  during  the  30  minute  public 
comment  period  on  the  meeting  agenda. 
The  meeting  will  be  held  on-line  via  the 
Internet  using  Webex.  Participants  may 
attend  the  meeting  in  person  at  the 
designated  site.  Ten  remote  on-line 
places  have  also  been  designated  for 
public  participants  who  wish  to  join  the 
meeting  via  the  Internet.  Individuals 
wishing  to  participate  on-line  must  call 
the  National  Coordination  Office  for 
Information  Technology  Research  and 
Development  to  register  and  be  invited 
to  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
ITRD  office  at  703-292^873  or  by  e- 
mail  at  pitac@itrd.gov. 

Dated:  October  6,  2003. 
Patricia  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  03-25848  Filed  10-10-03;  8:45  am] 

BILUNG  CODE  5001 -08-M 


DEPARTMENT  OF  DEFENSE 

Inspector  General;  Privacy  Act  of  1974; 
System  of  Records 

AGENCY:  Inspector  General,  DoD. 
ACTION:  Notice  to  add  a  system  of 
records. 

SUMMARY:  The  Office  of  the  Inspector 
General,  DoD  is  proposing  to  add  a 
system  of  records  to  its  existing 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 


as  amended.  In  addition,  the  OIG  DoD 
is  deleting  a  system  of  records. 
DATES:  This  proposed  action  is  effective 
without  further  notice  on  November  13, 
2003  imless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  Office  of 
the  Inspector  General,  Department  of 
Defense,  400  Army  Navy  Drive,  Room 
223,  ArUngton,  VA  22202-4704. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Darryl  R.  Aaron  at  (703)  604-9785. 
SUPPLEMENTARY  INFORMATION:  The 
Inspector  General,  DoD,  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  fiom 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  September  23,  2003,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8,  1996  (February  20,  1996,  61 
FR  6427). 

Dated:  September  30,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Deletion 
CIG-10 

SYSTEM  NAME: 

Validation  of  Credentials  of  DoD 
Contractors'  Employees  (February  22, 
1993,  58  FR  10213). 

Reason:  This  system  of  records  is 
being  deleted  because  the  OIG  no  longer 
maintains  credentials  on  a  "DoD 
contractor"  employee. 

CIG-22 

SYSTEM  NAME: 

OIG  DoD  Badge  and  Credentials. 

SYSTEM  location: 

Office  of  Security,  Office  of  the  Chief 
of  Staff,  Office  of  the  Inspector  General 
of  the  Department  of  Defense,  400  Army 
Navy  Drive,  Arlington,  VA  22202-4704. 

Office  of  the  Deputy  Inspector  General 
for  Investigations,  Defense  Criminal 
Investigative  Service,  Office  of  the 
Inspector  General,  Department  of 
Defense,  400  Army  Navy  Drive, 
Arlington,  VA  22202-4704. 

Policy  and  Programs,  Office  of  the 
Deputy  Inspector  General  for 


Inspections  and  Policy,  Office  of  the 
Inspector  General  of  the  Department  of 
Defense,  400  Army  Navy  Drive, 
Arlington,  VA  22202-4704. 

CATEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  are  granted/issued  a 
OIG  DoD  badge  and/ or  credential,  to 
include  all  accredited  OIG  DoD  Special 
Agents. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  containing  personal 
information  consisting  of  an 
individual's  name.  Social  Security 
Number,  letters  of  authorization  to  issue 
badge  and/or  credential,  badge  and 
credential  receipts,  badge  listing,  badge 
and/or  credential  inspection  reports, 
and  badge  and/or  credential  number 
assigned  to  OIG  DoD  employee  and/or 
Special  Agent. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Inspector  General  Act  of  1978, 
(Pub.L.  95-452),  as  amended  (5  U.S.C. 
Appendix);  18  U.S.C.  499,  Militar\- 
naval  or  official  passes;  18  U.S.C.  506. 
Seals  of  the  department  or  agencies;  18 
U.S.C.  701,  Official  badges, 
identification  cards,  other  insignia;  10 
U.S.C.  133,  Secretary'  of  Defense;  DoD 
Directive  5106.1,  Inspector  General  of 
the  Department  of  Defense;  OIG  DoD 
DCIS  Special  Agents  Manual;  OIG 
Instruction  1000.1,  Employee 
Identification  Program;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

To  issue  and  control  the  badge  and/ 
or  credential  assigned  to  an  OIG  DoD 
employee  and/or  Special  Agent.  Used 
only  by  OIG  DoD  to  identify  specifically 
to  which  individual  each  badge  and/or 
credential  is  assigned,  to  provide  for 
orderly  update  of  badge  and/or 
credentials  and  to  ensure  turn  in  of 
badge  and/or  credentials  whenever 
accreditation  is  terminated. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  the  OIG's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 
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POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
CNSPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

F'dptT  recnnls  m  fiU-  fuldfr  diid  on 
flectrciriK  stdrage  riUMii,) 

RETRIEVABILITY: 

Ke-truned  b\  indi\'i(]ucirs  name. 

SAFEGUARDS: 

Paper  <ind  eltn  trnnic  records  are 
stored  m  locked  filing  (.abinets  and 
stored  in  a  limited  access  area.  Building 
is  lock  and  guarded  during  non-dut\ 
hours.  C)nl\'  those  indi\,  iduals  with  a 
need-to-know  access  the  records.  Access 
to  computer  records  are  passwcjrd 
protected 

RETENTION  AND  DISPOSAL: 

Paper  records  and  computer  clisks  are 
to  he  retained  until  cnnipletion  of  the 
overall  \alidatii  m  pro(  e-^s  and  ciata 
analvsis.  and  then  ciestroyed.  When 
badge  and  credentials  are  turned  in, 
rec  ords  are  destroyed  3  months  after 
turn  m 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  (Jfficf  of  Security.  Office  of 
the  I  :hief  of  Staff,  Office  of  the  Inspector 
t  General  of  the  [department  of  Defense. 
401)  Armv  Navy  Drive.  Arlington.  VA 
22202-4704 

NOTIFICAHON  PROCEDURE: 

lniii\  uiuals  seeking  to  dc!termine 
whether  information  about  themselves 
is  iijiitained  in  this  svstem  of  records 
should  address  a  written  request  to  the 
(hiet.  Freedom  (jf  Infurination  Act/ 
Privacy  Act  Office.  4!i()  .Army  Navy 
Drive,  .\rlington.  \'A  J2Jl)2— 1704 

Written  request  should  contain  the 
individual's  full  name,  ciurrent  address, 
telephone  number,  and  the  request  must 
he  signed 

RECORD  ACCESS  PROCEDURES: 

Indi\  ulu.il-.  seeking  to  access 
information  about  themselves  contained 
in  this  system  of  records  should  address 
a  written  request  to  the  Chief.  Freedom 
of  Information  Act/Privacv  .\c\  Office. 
400  .\rmv  Ndw  Drive.  Arhngton.  VA 
22202-4704. 

Written  request  should  (.ontain  the 
individual's  full  name,  current  address, 
telephrme  number,  and  the  re(]uest  must 
be  signed 

CONTESTING  RECORD  PROCEDURES: 

The  OICf's  ruU's  for  accessing  records 
and  for  contesting  cimtents  and 
appealing  initial  agencv  determinations 
are  published  in  J2  ('FR  part  312  or  mav 
he  obtained  from  the  svstem  manager 


RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from 
individual,  personnc;!  rec:ords  and 
issued  badge  and  c  redentials 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

.None. 
IFRDoc.  03-25851  riled  1I)-1IM),J;  8:4i  dm] 
BILLING  CODE  S001  -08-P 


DEPARTMENT  OF  DEFENSE 

United  States  Marine  Corps;  Privacy 
Act  of  1974;  System  of  Records 

agency:  liiited  .States  Marine  ( iorps. 
DoD 

ACTION:  Notice  to  add  a  records  system. 


SUMMARY:  The  I'.S  Marine  Corps  is 
adding  .1  svstem  ot  rtucirds  notic  e  from 
its  inventnrv  of  records  systems  subiec:t 
to  the  Privacv  Act  of  1974.  .is  amendt'd 
(.5  U.S.C.  .552a). 

DATES:  Tfie  addition  will  be  efte(  tiv  e  on 
liiisert  date  thirt\  da\s  .itter  date 
publishcMJ  in  tlii'  Federal  Register) 
unless  (iwniiieiits  are  received  tli.it 
would  ri^sult  in  .i  contrary 
determination. 

ADDRESSES:  .Send  (  ominents  to 
He,i(ii]u.irters,  I    S.  .Marine  ( ;or[js.  FOIA/ 
P.\  Se(  tion  (fAIC-ARSF).  2  Nav\ 
.•\iiiit'\,  Kooiii  lOO'i.  W.isbinutoii.  I)(! 
211  !n(l-  I  -"') 

FOR  FURTHER  INFORMATION  CONTACT:  .Ms 

Trac  \  1)    Kns- ,,t  (70, 1 1  t)  14-4008. 
SUPPLEMENTARY  INFORMATION:  The  P  S 

M. in  111'  ( ..  ii  p^   rei  ords  s\  stem  notices 
for  records  systems  su[j|c(  t  to  the 
Privacy  Act  of  1M74  i.'i  I    S C.  r-,52a).  as 
amended,  have  been  published  in  the 
Federal  Register  iiul  ,ire  ,i\ail.ible  from 

the  .idiliess  ,ibo\  V. 

T'h''  [)[•  'posed  system  report,  as 
lequiied  bv  5  U.S'C.  552a(ri  of  the 
l'ri\a(  y  .\ct  of  1474.  as  amended,  was 
submitted  on  ( )(  tobcr  1.  200,H,  to  the 
House  Cimrmittee  on  tlmernment 
Reform,  the  Senate  Committee  on 
Government, il  .\ttairs.  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragrajih  4c:  of  ,\ppendi.x  1 
to  OMB  Cin  tilar  No   A-l.K).    Federal 
.■\gen(  \  Res[)onsibilities  tor  Maintaining 
Records  .About  Individuals,'  dated 
Februarv  H,  IMMh (Februarv  20,  1496. fil 
FKh427i. 

Hated:  October  6.  2003. 
Patricia  Toppings. 

Altenuitf  DSD  Ffdcntl  Uvgislt-r  Liun^on 
Officer.  Department  of  Defense. 

M01754-4 

SYSTEM  NAME: 

Marine  For  Life  Program 


SYSTEM  LOCATION: 

Primal^'  Location:  Marine  For  Life 
Program,  Headquarters,  U.S.  Marine 
Corps.  Manpower  and  Reserve  Affairs 
Department.  Reserve  Affairs  Division. 
3280  Russell  Road,  Quantico.  VA 
22134-5103. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Honorably  discharged  Marines 
seeking  assistance  transitioning  to 
civilian  life. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  rank/grade,  Social  Security 
Number,  date  of  birth,  home  of  record, 
current  address/contact  information. 
dut\'  status,  compiment  code.  sex. 
security  investigation  date/tvpe. 
separation  doc:ument  code,  eciucation. 
enlistment  ccmtract  details  (EAS.  ECC. 
FO.S),  training  information  to  include 
military  occupational  specialties,  and 
related  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  r.S.C:..  C:hapter  58.  Benefits  and 
ser\  ices  for  members  being  separated  or 
lecentlv  separated;  10  U.S.C.  5041. 
HeadquartiTs.  Marine  Corps;  and  E.O. 
9397  (SSN).  •  , 

PURPOSE(S): 

To  pro\  ide  transition  assistance  and 
sponsorship  for  .Marines  who  honorably 
leave  active  service  and  return  to 
( ivilian  life.  Information  will  also  be 
used  to  monitor  the  type  and  quality  of 
servic:cs  provided  to  transitioning 
Marines. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
gent^rally  permitted  under  5  U.S.C. 
552a(h)  of  the  Privacy  Act.  these  records 
or  information  containcid  therein  may 
specificallv  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Marine 
Corps'  compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  records  are  stored  on 
computer  hard  drives  and  computer 
disks. 

RETRIEVABILfTY: 

Information  is  retrieved  bv  the 
transitioning  Marine's  name  and/or 
Social  Securitv  Number. 
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safeguards: 

Computer  facilities  are  located  in 
restricted  areas  accessible  only  by 
authorized  persons  who  are  properly 
screened,  cleared,  and  trained.  Database 
records  are  password  protected.  Access 
is  restricted  to  the  transitioning  Marine 
(record  subject)  and  to  authorized 
Agency  personnel  who  have  established 
an  official  need-to-know.  Based  on  user 
profiles,  there  are  different  levels  of 
access.  No  one,  other  than  Marine  For 
Life  personnel,  has  access  to  any 
information  not  "unlocked"  by  the 
record  subject.  All  users  can  see 
"unlocked"  information.  Fidl  access  to 
information  maintained  in  the  database 
is  available  only  to  authorized  Agency 
personnel  with  established  official 
need-to-know. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  while  the 
transitioning  Marine  is  in  service  and 
for  a  period  of  1 1  months  after 
separation. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Branch  Head,  Marine  For  Life 
Program.  Headquarters,  U.S.  Marine 
Corps,  Manpower  and  Reserve  Affairs 
Department,  Reserve  Affairs  Division, 
3280  Russell  Road,  Quantico,  VA 
22134-5103. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should  either 
log  onto  the  web  database  at  http:// 
www.marineforIife.com  or  address 
written  inquiries  to  Branch  Head, 
Marine  For  Life  Program,  Headquarters, 
U.S.  Marine  Corps,  Manpower  and 
Reserve  Affairs  Department,  Reserve 
Affairs  Division,  3280  Russell  Road, 
Quantico,  VA  22134-5103. 

Written  requests  must  be  signed  and 
contain  the  transitioning  Marine's  full 
name  and  Social  Security  Nimiber. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  either  log  onto  the 
web  database  at  http:// 
n-ix-w. marineforlife.com  or  address 
written  inquiries  to  Branch  Head, 
Marine  For  Life  Program,  Headquarters, 
U.S.  Marine  Corps,  Manpower  and 
Reserve  Affairs  Department,  Reserve 
Affairs  Division,  3280  Russell  Road, 
Quantico,  VA  22134-5103. 

Written  requests  must  be  signed  and 
contain  the  transitioning  Marine's  full 
name  and  Social  Security  Number. 

CONTESTING  RECORD  PROCEDURES: 

The  US>4C  rules  for  contesting 
contents  and  appealing  initial  agency 


determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  P5211.2;  32 
CFR  part  701 ;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Transitioning  Marines  and  the  Marine 
Corps  Total  Force  System  database. 

EXEMPTIONS  CUUMED  FOR  THE  SYSTEM: 

None. 
IFR  Doc.  03-25854  Filed  10-10-03;  8:45  am] 

BILUNG  CODE  5001 -OS-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Air  Force, 
DoD. 

ACTION:  Notice  to  add  a  record  system. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  add  a  system  of 
records  notice  to  its  inventory  of  records 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 

DATES:  The  actions  will  be  effective  on 
November  13,  2003  unless  comments 
are  received  that  would  result  in  a 
contrary  determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  FQIA/Privacy  Manager.  AF-CIO/ 
P,  1155  Air  Force  Pentagon, 
Washington,  DC  20330-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  P.  Rollins  at  (703)  601-4043. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force's  record 
system  notices  for  records  systems 
subject  to  die  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.s'c.  522a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  September  23,  2003,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (0MB) 
puisuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8,  1996  (February  20,  1996.  61 
FR  6427). 


Dated:  September  30,  2003. 

Patricia  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

F065    AF    A 

SYSTEM  NAME: 

Time  and  Attendance  Feeder  Records. 

SYSTEM  LOCATION: 

Organizational  elements  of  the 
Department  of  the  Air  Force,  and 
headquarters  of  Combatant  Commands 
for  which  Air  Force  is  executive  agent. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Personnel  assigned  to  the  Air  Force 
and  Combatant  Commands  under  the 
auspices  of  the  Department  of  the  Air 
Force. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Time  and  attendance  data  and  labor 
distribution  data  that  includes  name, 
Social  Security  Number,  work  location, 
job  order  number,  task  orders,  leave 
accrual  data,  occupational  series,  grade, 
pay  period  identification,  time  card 
certification  information,  special  pay 
categories,  work  schedule,  etc. 

AUTHORrrV  FOR  MAINTENANCE  OF  TME  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force  and  E.O.  9397  (SSN)'. 

PURPOSE(S): 

To  track  time  and  attendance  and 
labor  distribution  data  for  management 
and  manpower  decision  support  and  for 
financial  purposes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses' 
published  at  the  begirming  of  the  Air 
Force's  compilation  of  systems  of 
records  notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  in 
computers  and  on  computer  output 
products. 
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RETRiEVABitrrr: 

Retrieved  bv  namt-,  Employee 
Identification  Number  or  Social  Security 
Number 

SAFEGUARDS: 

Records  are  accessed  bv  pf'rson(s) 
responsible  for  servicim^  the  record 
system  in  performance  of  their  official 
duties  and  bv  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know   Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
bv  computer  system  software 

RETENTION  AND  DISPOSAL: 

Destroy  reports  generated  at  preparing 
activities  when  no  longer  needed. 
Destroy  Individual  Attendance  and 
Overtime  records  after  (iAO  audit  (jr 
when  6  years  old.  whichever  is  sooner. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commanding  officers  at  Air  Force 
organizations,  offices,  or  functions  to 
which  the  individual  is  assigned. 
Official  mailing  addresses  are  published 
as  an  appendi.x  to  the  .Air  Force's 
compilation  of  systems  of  records 
notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
commanding  officer  of  their 
organization.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  records  notices. 

Inquiries  should  contain  the 
individual's  full  name,  home  address. 
Social  Security  Number  or  Employee 
Identification  Number,  organization. 
pay  period,  and  must  be  signed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  commanding 
officer  of  their  organization.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  records  notices. 

Inquiries  should  contain  the 
individual's  full  name,  home  address. 
Social  Security  Number  or  Employee 
Identification  Number,  organization, 
pay  period,  and  must  be  signed. 

CONTESTING  RECOflD  PROCEDURES: 

The  Air  Force's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 


RECORD  SOURCE  CATEGORIES: 

liidividu.il:  tune  sheets;  and  work 
s(  ht'duli!s. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Do(    n.'?-:SR52  Kili'd  l()-l(>-0,3.  8  45  ami 
BILLING  CODE  5001 -08-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Air  Force. 

DoD 

ACTION:  Notice  fn  amend  svstems  of 

records 


SUMMARY:  The  Department  of  the  Air 
Force  is  amtinding  a  system  of  records 
notice  in  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974.  (5  U.S.C.  552a),  as  amended. 

In  ridditinn.  a  [inrtiun  of  the  Preamble 
to  the  Air  Fori c  ( ionipilatioii  of  systems 
of  records  notices  is  being  amended  as 
identified  below. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
November  1.^.  2t)().t  unless  comments 
are  received  whitih  result  in  a  contrary 
determination 

ADDRESSES:  Send  cimiments  to  the  Air 
Forc:e  Pnyai;v  Act  Manager.  (3ffice  of  the 
Chief  Information  Officer.  AF-CIO/P, 
1 155  .-\ir  Force  Pentagon,  Washington, 
DC  2().V.U)-n55 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 

Anne  Rollins  at  (703)  601^043. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Air  P'orce  systems  of 
rec:ords  notices  subjec;t  to  the  Privacy 
Act  of  1474.  (5  I'.S.C.  552a).  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974.  (5  U.S.C.  552a). 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated  October  6.  2003. 

Patricia  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense 


United  States  Air  Force 

How  Systems  of  Records  Are  Arranged 

In  the  Air  Force,  records  are  grouped 
by  subject  series.  Each  series  has  records 
about  a  specific  activity  or  function  to 
which  a  subject  title  and  number  is 
given.  Systems  of  records  are  grouped  in 
the  same  way.  For  example,  a  system  of 
records  on  personnel  secu/ity  clearances 
may  be  found  in  "Security — 31,"  and 
one  about  Judge  Advocate  Personnel 
Records  in  "Law — 51".  These  numbers 
are  part  of  the  system  identification, 
which  precede  the  notices.  They  look 
like  this:  F031  AF  SF  A  or  F05l"  AFJA 
C.  The  letter  "F"  means  Air  Force.  The 
first  three  digits  (031  and  051)  show  that 
the  records  pertain  to  Security  and  Law 
respectively.  The  letters  that  follow 
indicate  to  whom  the  system  applies 
and/or  the  Office  of  Primary 
Responsibility  (OPR).  For  example,  in 
system  F031  AF  SF  A,  AF  indicates  that 
this  is  an  Air  Force-wide  system,  with 
SF  denoting  Security  Forces  as  the  OPR. 
The  last  alpha  designation  is  for  internal 
management  control.  In  the  records 
system  F051  AFJA  C,  (without  a  space 
between  the  AF  and  JA)  indicates  this 
is  a  Judge  Advocate  General  System  and 
applies  to  the  office  of  The  Judge 
Advocate  General  only. 

A  'DoD"  in  the  identifier  means  that 
the  Air  Force  system  is  a  DoD-wide 
system  of  records  and  applies  to  all  DoD 
Components. 

Using  the  Index  Guide 

The  systems  of  records  maintained  by 
the  Air  Force  are  contained  within  the 
subject  series  that  are  listed  below. 

This  list  identifies  each  series  in  the 
order  in  which  it  appears  in  this 
issuance.  Use  the  list  to  identify  subject 
areas  of  interest.  Having  done  so,  use 
the  series  number  (for  example  031  for 
Security)  to  locate  the  systems  of 
records  grouping  in  which  you  are 
interested. 

System  Identification  Series — Subject 
Series 

Flying  Operations — Oil 

Operations — 010 

Maintenance — 02 1 

Supply— 023 

Transportation — 024 

Security— 031 

Civil  Engineering — 032 

Communications  and  Information — 033 

Services — 034 

Public  Affairs — 035 

Personnel — 036 

Manpower  and  Organization — 038 

Medical — 044 

Law— 051 

Chaplain — 052 

Scientific/Research  Development — 061 
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Financial  Management — 065 
Special  Investigations — 071 
Command  Policy — 090 
Safety— 091 


F031  AF  SP  E 
SYSTEM  name: 

Security  Forces  Management 
Information  System  (SFMIS)  (August  29, 
2003,  68  FR  51998). 

CHANGES: 

System  identifier: 

Delete  entry  and  replace  with  'F031 
AFSFB'. 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  'Destroy 
offenses  reportable  under  Brady, 
Lautenberg,  or  involving  sex  offender 
registration  99  years  after  entry  into  the 
SFMIS  database;  Class  A  offenses  and 
military  offenses  of  confinement  of  more 
than  1  year  or  death  is  adjudged  by 
court-martial  5  years  from  entry  into 
database  or  term  of  confinement 
whichever  is  later;  Class  B  offenses  3 
years  after  entry  into  database  or  term  of 
confinement,  whichever  is  later; 
military  offenses  other  than  those 
disposed  of  by  Article  15/ 
Administrative  Sanction  3  years  after 
entry  into  database;  offenses  disposed  of 
by  Article  15/Adminstrative  Sanction  6 
months  after  entry  into  database;  and 
records  on  acquittals,  set  aside  actions 
and  unfounded  allegations  immediately 
after  action  is  completed.' 


F031  AF  SF  B 
SYSTEM  NAME: 

Security  Forces  Management 
Information  System  (SFMIS). 

SYSTEM  location: 

DISA  MegaCenter,  Building  857,  401 
E.  Drive,  Maxwell  Air  Force  Base- 
Gunter  Annex,  AL  36114-3001;  security 
forces  units  at  all  levels  can  access  the 
system. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  involved  in  incidents  and 
accidents  occurring  on  Air  Force  (AF) 
installations,  or  reportable  incidents 
occurring  off  base,  including  all  active 
duty  military  personnel,  reserve  and 
guard;  DoD  civilians  and  other  civilians; 
and  retirees,  who  may  be  victims, 
witnesses,  complainants,  offenders, 
suspects,  drivers;  individuals  who  have 
had  tickets  issued  on  base,  or  had  their 
license  suspended  or  revoked;  those 
persons  barred  from  the  installation; 


and  persons  possessing  a  licensed 
firearm. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Data  on  individuals  (victims, 
witnesses,  complainants,  offenders, 
suspects,  and  drivers)  involved  in 
incidents  may  include,  but  is  not 
limited  to,  name;  Social  Secmity 
Number;  date  of  birth;  place  of  birth; 
home  address  and  phone;  alias;  race; 
ethnicity;  sex;  marital  status;  identifying 
marks  (tattoos,  scars,  etc.);  height; 
weight;  eye  and  hair  color;  date, 
location,  nature  and  details  of  the 
incident/offense  to  include  whether 
alcohol,  drugs  and/or  weapons  were 
involved;  driver's  license  information; 
tickets  issued;  vehicle  information; 
suspension/revocation  or  barment 
records;  whether  bias  agciinst  any 
particular  group  was  involved;  if  offense 
involved  sexual  harassment;  actions 
taken  by  military  commanders  (e.g., 
administrative  and/or  non-judicial 
measures,  to  include  sanctions 
imposed);  referral  actions;  court-martial 
results  and  punishments  imposed; 
confinement  information,  to  include 
location  of  correctional  facility,  gang/ 
cult  affiliation  if  applicable;  and  release/ 
parole/clemency  eligibility  dates. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force;  DoD  Directive  7730.47,  Defense 
Incident  Based  Reporting  System 
(DIBRS);  Air  Force  histruction  31-203, 
Security  Forces  Management 
hiformation  System;  18  U.S.C.  922  note. 
Brady  Handgun  Violence  Prevention 
Act;  28  U.S.C.  534  note.  Uniform 
Federal  Crime  Reporting  Act;  42  U.S.C. 
10601  et  seq..  Victims  Rights  and 
Restitution  Act  of  1990;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

Serves  as  a  repository  of  criminal  and 
specified  other  non-criminal  incidents 
used  to  satisfy  statutory  and  regulatory 
reporting  requirements,  specifically  to 
provide  crime  statistics  required  by  the 
Department  of  Justice  (DoJ)  under  the 
Uniform  Federal  Crime  Reporting  Act; 
to  provide  personal  information 
required  by  the  Do)  under  the  Brady 
Handgim  Violence  Prevention  Act;  and 
statistical  information  required  by  DoD 
under  the  Victim's  Rights  and 
Restitution  Act;  and  to  enhance  AF's 
capability  to  anedyze  trends  and  to 
respond  to  executive,  legislative,  and 
oversight  requests  for  statistical  crime 
data  relating  to  criminal  and  other  high- 
interest  incidents. 

Security  Forces  commanders  will  use 
criminal/statistical  data  for  local  law 
enforcement  purposes.  The  system 


generates  reports  for  use  by  the  Air 
Force  Security  Forces  at  all  levels  of 
command,  provides  security  forces 
commanders  the  ability  to  view  criminal 
statistics  and  apply  whatever  actions  are 
necessary  for  enforcement. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Department  of  Justice  for 
criminal  reporting  purposes  and  as 
required  by  the  Brady  Handgun 
Violence  Prevention  Act. 

To  courts  and  state,  local,  and  foreign 
law  enforcement  agencies  for  valid 
judicial  proceedings. 

To  victims  and  witnesses  to  comply 
with  the  Victim  and  Witness  Assistance 
Program,  the  Sexual  Assault  Prevention 
and  Response  Program,  and  the  Victims' 
Rights  and  Restitution  Act  of  1990. 

The  DoD  "Blanket  Routine  Uses" 
published  at  the  beginning  of  the  Air 
Force's  compilation  of  systems  of 
records  notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  computers  and 
computer  output  products:  some  paper 
reports  are  generated. 

RETRIEVABILrrV: 

Records  are  retrieved  by  name  or 
Social  Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties,  and  by  authorized  personnel 
who  are  properly  screened  and  cleared 
for  need-to-know.  Records  are  stored  in 
computer  storage  devices  which  are 
protected  by  computer  system  software. 

RETENTION  AND  DISPOSAL: 

Destroy  offenses  reportable  under 
Brady,  Lautenberg,  or  involving  sex 
offender  registration  99  years  after  entry 
into  the  SFMIS  database;  Class  A 
offenses  and  military  offenses  of 
confinement  of  more  than  1  year  or 
death  is  adjudged  by  court-martial  5 
years  from  entry  into  database  or  term 
of  confinement  whichever  is  later;  Class 
B  offenses  3  years  after  entry  into 
database  or  term  of  confinement, 
whichever  is  later:  military  offenses 
other  than  those  disposed  of  by  Article 
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15/ Administrative  Sanction  3  years  after 
entrv  into  database;  offenses  disposed  of 
bv  .\rticle  15/Adminstrative  Sanction  B 
months  after  entry  into  database;  and 
records  on  acquittals,  set  aside  actions 
and  unfounded  allegations  immediately 
after  action  is  completed 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Reports  and  .Analysis  Program 
Manager.  Police  Services  Branch, 
Headquarters  Air  Force  Securitv  Forces 
Center  (HQ  AFSFC/SFOP),  \5\7  Billv 
Mitchell  Boulevard,  Lackland  Air  Force 
Base,  TX  7823&-0119 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  the 
system  should  address  written  requests 
to  their  servicing  Security  Forces 
Administrative  Reports  Section  (SFAR) 
or  visit  the  system  manager  at  HQ  Ait 
Force  Securitv  Forces  Center.  Police 
Services  Branch  (HQ  AFSFC/SFOP). 
1517  Billv  Mitchell  Boulevard.  Lackland 
Air  Force  Base,  TX  78236-0114 

Individuals  must  identifv  themselves 
by  full  name,  rank,  home  address.  Social 
Security  Number  and  present  a  militarv 
ID,  valid  driver's  license,  or  some  other 
form  of  identification  when  appearing 
in  person. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  the 
svstem  should  address  written  requests 
to  their  servicing  Sec:urity  Forces 
.\dministrative  Reports  Section  (SFAR) 
or  visit  the  sv^t^■m  manager  at  HQ  .\\r 
Force  Securitv  Forces  Center,  Poli(,:e 
Services  Branch  (HQ  AFSFCi.  SFOP). 
1517  Billv  Mitchell  Boulevard.  Lackland 
Air  Fon f  Base.  TX  :-H_'3H-01 19. 

Individuals  must  ideiUif\  themselves 
bv  full  name.  rank,  home  address,  and 
Social  Sec:uritv  Number 

CONTESTING  RECORDS  PROCEDURES: 

The  Air  Force  rules  f(jr  accessing 
records,  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  publisheii  in  Ait  Force  lnstru(  tmn 
37-132;  32  CFR  part  HUhh,  or  may  be 
obtained  from  thf  s\ Mem  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from 
individuals;  DoD  and  civilian  law 
enforcement  authorities,  security  flight 
personnel,  desk  sergeants,  operation^ 
personnel,  staff  judge  advocates,  court^• 
martial,  correctional  institutions  and 
facilities,  and  administrative  reports 
branc:h  personnel 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
pursuant  to  5  U.S.C.  552a(i)(2)  if  the 


information  is  compiled  and  maintained 
by  a  component  of  the  agenc:y,  which 
performs  as  its  principle  function  any 
activity  pertaining  to  the  enforcement  of 
criminal  laws. 

An  exemption  rule  for  this  exemption 
has  been  promulgated  in  ac:cordance 
with  rec|uirements  of  5  U.S.C.  553(b)(1), 
(2),  and  (3),  (c)  and  (e)  and  published  in 
32  CFR  part  806b.  For  additional 
information  contact  the  system  manager. 
IKR  DiK    0,i-2?H.SJ  Filed  lO-lO-O.J;  8:4.5  ami 
BILLING  CODE  S001-08-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7573-7] 

Request  for  Applications  for  Essential 
Use  Exemptions  to  the  Production  and 
Import  Phaseout  of  Ozone  Depleting 
Substances  Under  the  Montreal 
Protocol  for  the  Years  2005  and  2006 

AGENCY:  Lnvirnnmental  Protection 
Agenc  V  (KPA). 
ACTION:  Notice 


SUMMARY:  Through  this  action,  the 

Luvironmeutal  Protection  Agency  (EPA) 
i>  rt'ijiicsting  appli(  ations  for  (essential 
usf  allow, inct"<  fur  ciiendar  yt'ars  2005 
and  2006.  Essential  use  allowances 
provide  exemptions  to  the  prod.iction 
and  import  phaseout  of  ozone-depleting 
subst.iiiit's  and  must  be  authorized  bv 
the  Parties  to  the  Montreal  Protoi  ijl  on 
Substances  that  Dt-piete  the  Ozone 
l.av'T  The  US  (iovernment  will  use 
the  applu:ations  received  in  response  to 
this  notice  as  the  basis  for  its 
nomination  of  fssciitial  use  .illowances 
at  the  Si\ti'»Mith  Mff'ting  of  the  Parties 
\n  the  Miiiitreal  Protocol  on  Substances 
that  Deph'te  the  Ozone  Layer  (the 
Prntoiol).  to  be  held  in  2004. 
DATES:  .^ppllcations  for  esscmtial  use 
I'Xt'inptions  must  be  submitted  to  EPA 
no  later  than  Nove'nber  13,  2003  in 
order  for  th<'  I 'S  (Jovernment  to 
complete  its  review  and  to  submit 
iiominations  to  the  United  Nations 
Environment  Progranunf  and  the 
Protocol  Parties  in  a  timeU  manner. 
ADDRESSES:  Send  two  copies  of 
appJK  ation  materials  to:  .Scott  Monroe. 
(ilobal  Programs  IJivision  (ti205|).  L'S. 
Environmental  Protection  .-Kgimcy.  1200 
F'ennsvlvania  Avenue.  .NVV,  Washington, 
DC  2()4t)0  (For  applications  sent  via 
cnurier  service,  use  the  following  direct 
mailing  addrt^ss:  l.UO  L  Street.  NVV. 
Washington.  DC  20005.)  Confidentiality: 
Appluatinn  indterials  that  .ire 
confidential  should  be  submitted  under 
separate  cover  and  be  clearly  identified 
as   "trade  secret.  "  "[iroprielarv."  or 


"company  confidential."  Information 
covered  by  a  claim  of  business 
confidentiality  will  be  disclosed  only  to 
authorized  government  personnel. 
Please  note  that  data  will  be  presented 
in  aggregate  form  by  the  United  States 
as  part  of  the  nomination  to  the  Parties. 
If  no  claim  of  confidentiality 
accompanies  the  information  when  it  is 
received  by  EPA,  the  information  may 
"  be  made  available  to  the  public  by  EPA 
without  further  notice  to  the  company 
(40  CFR  2.203). 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Monroe  at  the  above  address,  or  by 
telephone  at  (202)  343-9712.  by  fax  at 
(202)  343-2337.  or  by  e-mail  at 
monroe.scott@epa.gov.  General 
information  may  be  obtained  from 
EPA's  stratospheric  protection  Web  site 
at 
http://l\^\^^v. epa.gov/ozone. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I   Bdckground  on  the  Essential  Use 

Nnmination  Process 
II.  InformHtion  Required  for  Essential  Use 

.Applications  for  Production  or 

Importation  of  Class  I  Substances  in  2005 

and  200G 

L  Background — The  Essential  Use 
Nomination  Process 

As  described  in  previous  Federal 
Register  (FR)  documents,'  the  Parties  to 
the  Protocol  agreed  during  the  Fourth 
Meeting  in  Copenhagen  on  November 
23-25.  1992.  to  accelerate  the  phaseout 
schedules  for  Class  I  ozone-depleting 
substances.  Specifically,  the  Parties 
agreed  that  non-Article  5  Parties  (that  is, 
developed  countries)  would  phase  out 
the  production  and  consumption  of 
halons  by  lanuary  1,  1994,  and  the 
production  and  consumption  of  other 
class  I  substances  (under  40  CFR  part 
82.  subpart  A),  except  methyl  bromide, 
bv  [anuarv  1,  1996.  The  Parties  also 
reached  decisions  and  adopted 
resolutions  on  a  variety  of  other  matters, 
incJuding  the  criteria  to  be  used  for 
allowing  "essi^ntial  use"  exemptions 
from  the  phaseout  of  production  and 
importation  of  controlled  substances. 
Decision  IV/25  of  the  Fourth  Meeting  of 
the  Parties  details  the  specific  criteria 
and  review  process  for  granting 
essential  use  exemptions. 

Decision  IV725  states  that  "*   *   *a 
use  of  a  controlled  substance  should 
qualify  as  "essential"  only  if:  (i)  it  is 
necessary  for  the  health,  safety  or  is 


'  58  I  R  24410.  Mav  20.  1993;  59  VR  52544. 
OrtDber  IH.  1994:  fiO  KR  54349.  October  23.  1995. 
til  KR  51110.  0  ,10.  199H,  H2  ["R  51655.  October  2. 
1497   63  KR  42629,  .August  10.  1998;  64  KR  50083. 
.Septt'inber  15.  1494,  65  KR  65377,  November  r. 
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critical  for  the  functioning  of  society 
(encompassing  cultural  and  intellectual 
aspects);  and  (ii)  there  are  no  available 
technically  and  economically  feasible 
alternatives  or  substitutes  that  are 
acceptable  from  the  standpoint  of 
environment  and  health."  In  addition, 
the  Parties  agreed  "that  production  and 
consumption,  if  any,  of  a  controlled 
substance,  for  essential  uses  should  be 
permitted  only  if:  (i)  all  economically 
feasible  steps  have  been  taken  to 
minimize  the  essential  use  and  any 
as.sociated  emission  of  the  controlled 
substance;  and  (ii)  the  controlled 
substance  is  not  available  in  sufficient 
quantity  and  quality  from  the  existing 
stocks  of  banked  or  recycled  controlled 
substances*   *   *."  Decision  XII/2  taken 
at  the  thirteenth  meeting  of  the  Parties 
states  that  any  CFC  metered  dose 
inhaler  (MDI)  product  approved  after 
December  31,  2000,  is  nonessential 
unless  the  product  meets  the  criteria  in 
Decision  IV/25  paragraph  1(a). 

The  first  step  in  obtaining  essential 
use  allowances  is  for  the  user  to 
consider  whether  the  use  of  the 
controlled  substance  meets  the  criteria 
of  Decision  rV/25.  If  the  essential  use 
request  is  for  an  MDI  product,  that 
product  must  also  meet  the  criteria  of 
Decision  XII/2.  The  user  should  then 
send  a  completed  application  in  order  to 
notify  EPA  of  the  candidate  use  and 
provide  information  for  U.S. 
government  agencies  and  the  Protocol 
Parties  to  evaluate  that  use  according  to 
the  criteria  under  the  Protocol. 

Upon  receipt  of  the  essential  use 
exemption  application,  EPA  reviews  the 
information  provided  and  works  with 
other  interested  Federal  agencies  to 
determine  whether  it  meets  the  essential 
use  criteria  and  warrants  being 
nominated  by  the  United  States  for  an 
exemption.  In  the  case  of  multiple 
exemption  requests  for  a  single  use  such 
as  for  MDIs,  EPA  aggregates  exemption 
requests  received  from  individual 
entities  into  a  single  U.S.  request.  An 
important  part  of  the  EPA  review  of 
requests  for  CFCs  for  MDIs  is  to 
determine  that  the  aggregate  request  for 
a  particular  future  year  adequately 
reflects  the  total  market  need  for  CFC 
MDIs  and  expected  availability  of  CFC 
substitutes  by  that  point  in  time.  If  the 
sum  of  individual  requests  does  not 
account  for  such  factors,  the  U.S. 
government  may  adjust  the  aggregate 
request  to  better  reflect  true  market 
needs. 

Nominations  submitted  by  the  United 
States  and  other  Parties  are  forwarded 
from  the  United  Nations  Ozone 
Secretariat  to  the  Montreal  Protocol's 
Technical  and  Economic  Assessment 
Panel  (TEAP)  and  its  Technical  Options 


Committees  (TOCs),  which  review  the 
submissions  and  make 
recommendations  to  the  Protocol  Parties 
for  essentia]  use  exemptions.  Those 
recommendations  are  then  considered 
by  the  Parties  at  their  annual  meeting 
for  final  decision.  If  the  Parties  declare 
a  specified  use  of  a  controlled  substance 
as  essential,  and  issue  the  necessary 
exemption  from  the  production  and 
consumption  phaseout,  EPA  may 
propose  regulatory  changes  to  reflect  the 
decisions  by  the  Parties,  but  only  to  the 
extent  such  action  is  consistent  with  the 
Clean  Air  Act  (CAA  or  Act).  Applicants 
should  be  aware  that  essential  use 
exemptions  granted  to  the  United  States 
under  the  Protocol  in  recent  years  have 
been  limited  to  chlorofluorocarbons 
(CFCs)  for  metered  dose  inhalers  (MDIs) 
to  treat  asthma  and  chronic  obstructive 
pulmonary  disease,  and  methyl 
chloroform  for  use  in  manufactiuing 
solid  rocket  motors. 

The  timing  of  this  process  is  such  that 
in  any  given  year  the  Parties  review- 
nominations  for  essential  use 
exemptions  from  the  production  and 
consumption  phaseout  intended  for  the 
following  year  and  subsequent  years. 
This  means  that,  if  nominated, 
applications  submitted  in  response  to 
today's  notice  for  an  exemption  in  2005 
and  2006  will  be  considered  by  the 
Parties  in  2004  for  final  action. 

The  quantities  of  controlled  ODSs  that 
are  requested  in  response  to  this  notice, 
if  approved  by  the  Parties  to  the 
Montreal  Protocol  in  2004.  will  then  be 
allocated  as  essential  use  allowances 
(EUAs)  to  the  specific  U.S.  companies 
through  notice  and  comment 
rulemaking.  EUAs  for  the  year  2005  will 
be  allocated  to  U.S.  companies  at  the 
end  of  2004,  and  EUAs  for  the  year  2006 
will  be  made  at  the  end  of  2005. 

n.  Information  Required  for  Essential 
Use  Applications  for  Production  or 
Importation  of  Class  I  Substances  in 
2005  and  2006 

Through  this  action,  EPA  requests 
applications  for  essential  use 
exemptions  for  all  class  I  substances, 
except  methyl  bromide,  for  calendar 
years  2005  and  2006.  This  notice  is  the 
last  opportunity  to  submit  new  or 
revised  applications  for  2005.  This 
notice  is  also  the  first  opportunity  to 
submit  requests  for  2006.  Companies 
will  have  an  opportunity  to  submit  new, 
supplemental,  or  amended  applications 
for  2006  next  year.  All  requests  for 
exemptions  submitted  to  EPA  must 
present  information  as  prescribed  in  the 
current  version  of  the  TEAP  "Handbook 
on  Essential  Use  Nominations  "  (or 
"handbook"),  which  was  published  in 
June  2001.  The  handbook  is  available 


electronically  on  the  Web  at  http:// 
www.teap.org,  or  at  http://www.epa.gov/ 
ozone. 

In  brief,  the  TEAP  Handbook  states 
that  applicants  must  present 
information  on: 

•  Role  of  use  in  society; 

•  Alternatives  to  use; 

•  Steps  to  minimize  use; 

•  Steps  to  minimize  emissions; 

•  Recycling  and  stockpiling; 

•  Quantity  of  controlled  substances 
requested;  and 

•  Approval  date  and  indications  (for 
MDIs). 

First,  in  order  to  obtain  complete 
information  from  essential  use 
applicants  for  CFC  MDIs,  EPA  requires 
that  parties  (such  as  the  International 
Pharmaceutical  Aerosol  Consortium) 
who  request  CFCs  for  multiple 
pharmaceutical  companies  make  clear 
the  amount  of  CFCs  requested  for  each 
member  company.  Second,  all  essential 
use  applications  for  CFCs  must  provide 
a  breakdown  of  the  quantity  of  CFCs 
necessary  for  each  MDI  product  to  be 
produced.  This  detailed  breakdown  of 
EUAs  will  allow  EPA  and  the  Food  and 
Drug  Administration  to  make  informed 
decisions  on  the  amount  of  CFC  to  be 
nominated  by  the  U.S.  Government  for 
the  years  2005  and  2006.  Third,  all  new 
drug  application  (NDA)  holders  for  CFC 
MDI  products  produced  in  the  United 
States  must  submit  a  complete 
application  for  essential  use  allowances 
either  on  their  own  or  in  conjunction 
with  their  contract  filler.  In  the  case 
where  a  contract  filler  produces  a 
portion  of  an  NDA  holder's  CFC  MDIs, 
the  contract  filler  and  the  NDA  holder 
must  determine  the  total  amount  of 
CFCs  necessary  to  produce  the  NDA 
holder's  entire  product  line  of  CFC 
MDIs.  The  NDA  holder  must  provide  an 
estimate  of  how  the  CFCs  would  be  split 
between  the  contract  filler  and  the  NIDA 
holder  in  the  allocation  year.  This 
estimate  will  be  used  only  as  a  basis  for 
determining  the  nomination  amount, 
and  may  be  adjusted  prior  to  allocation 
of  EUAs.  Since  the  U.S.  Government 
cannot  forward  incomplete  or 
inadequate  nominations  to  the  Ozone 
Secretariat,  it  is  important  for  applicants 
to  provide  all  information  requested  in 
the  Handbook,  including  the 
information  specified  in  the 
supplemental  research  and  development 
form  (page  45). 

The  accounting  framework  matrix  in 
the  handbook  entitled  "Table  IV: 
Reporting  Accounting  Framework  for 
Essential  Uses  Other  Than  Laboratory 
and  Analytical"  requests  data  for  the 
year  2003  on  the  amount  of  ODS 
exempted  for  an  essential  use,  the 
amount  acquired  by  production,  the 
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amount  acquired  by  import,  the  amount 
on  hand  at  the  start  of  the  year,  the 
amount  available  for  use  in  200.^.  the 
amount  used  for  the  essential  use.  thf 
(luantity  contained  in  exported 
products,  the  amount  destnived,  and  the 
amount  on  hand  at  the  ^>nd  of  2()U3 
Because  all  data  necessary  for 
applicants  to  complete  Table  I\'  will  not 
he  available  until  after  January  1.  2004. 
companies  should  not  include  this  chart 
with  their  EUA  applications  in  response 
to  this  action.  EPA  plans  to  send  a  letter 
to  each  essential  use  applicant 
requesting  the  information  in  Table  I\' 
in  the  first  2  weeks  of  lanuarv  2004. 
Companies  will  have  only  fourteen  days 
in  which  to  respond  to  this  letter, 
because  EPA  must  r  ompile  (  onipanies' 
responses  to  complete  the  L'.S.  t^p'C 
Accounting  Framework  for  submission 
to  the  Parties  to  the  Montreal  Protocol 
by  the  end  of  [anuarv. 

EPA  anticipates  that  the  Parties' 
review  of  MDl  essential  use  requests 
will  focus  extensively  on  the  United 
States'  progress  in  developing 
alternatives  to  C.FC  MDls,  including 
education  programs  to  inform  patients 
and  health  care  providers  of  the  C.FC 
phaseout  and  the  transition  to 
alternatives.  Accordingly,  applicants  are 
strongly  advised  to  present  detailed 
information  on  these  points,  including; 
the  scope  and  cost  of  such  effort>  and 
the  medical  and  patient  oruanization> 
involved  in  the  work  .Afjplit  .mts  should 
submit  their  exemptii'ii  r^Mjuests  to  EPA 
as  noted  in  the  ADDRESSES  station  at  the 
beginning  of  toda\  s  document. 

Dated   October  6.  2003. 
leCErey  R.  Hotmstead. 

Assistant  Admini^tnitor.  Office  ofAirand 

Radiation. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7573-5] 

Gulf  of  Mexico  Program  Citizens 
Advisory  Committee  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting, 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463).  EP.\ 
gives  notice  of  a  meeting  of  the  Clulf  of 
Mexico  Program  (CMP)  C'itizens 
Advisory'  Committee  (CAC). 
DATES:  The  meeting  will  be  held  on 
Tuesday,  November  4.  200  5.  12  p  m  to 
5  p.m.,  and  on  U'ednesdav,  November  S. 
2003,  from  8:30  am.  to  3  p.m. 


ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  bin  nn  the  Beach.  ,S002 
Seawall  Boulevard.  CJalveston,  Texas 
775.51    (404-740-.i5Hl). 
FOR  FURTHER  INFORMATION  CONTACT: 
llloria  [I  V.di.  Designated  Federal 
Offic  er.  Ciulf  of  Mexico  Program  Office, 
Mail  Code  EPA/CMPO,  Stennis  Space 
Center,  MS  39rj24-«)000  at  (22H)  b88- 
2421. 

SUPPLEMENTARY  INFORMATION:  Agenda 
lteIll^  UK  hide   tiMi'\  Riile  in 
hupleiiientation  of  the  Hypoxia  .Xction 
Plan,  GMP  Outreach  and  Hducaticm, 
Citizen's  Role  in  Gulf  ( Guardian  Awards 
Process,  (;.\C  Strategic  i'lanning  FY 
2004-2005. 
The  meeting  is  open  tu  the  ()ul)lic. 

Dated:  October  6,  2003. 
Gloria  D.  Car, 

Designated  Federal  Officer. 

(FR  Doc  i)3-2.sq37  Filed  10-10-03;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7574-3] 

Meeting  on  Papers  Addressing 
Scientific  Issues  in  the  Risk 
Assessment  of  Metals 

AGENCY:  Kiivirnnin''iit,il  I'mtei  tinp. 

.-\L;e[l(  \ . 

ACTION:  Notice  of  meeting. 

SUMMARY:  Today  the  U.S.  Eiu  iroiiinental 
Protection  Agenc\'  (EPA)  aniioiini  es  an 
October  28,  2003.  public  meeting  on  hve 
draft  scientific  white  papers  on  metals 
risk  assessment.  Development  of  the 
papers  was  led  by  Eastern  Research 
Ciroiip  Inc..  a  contractor  to  EPA  The 
notice  of  availdbilitv  of  these  p.ipers  for 
review  dnd  t  oniment  was  published  in 
an  earlier  Federal  Register  Notice  (fi8 
FR  550.51.  September  22.  2003) 
Consistent  with  KP.\'s  commitment  to 
provide  opportiuuties  fur  external  input. 
the  Agency  now  aniiouiu  es  a  public 
meeting  to  gather  further  feedbac  k  on 
the  draft  pa[)ers   In  order  to  assist  in 
compiling  (oiniiients  on  the  issue 
[)a|)ers,  the  .Agenrv  asks  that 
conunenter^  address  cjuestions  posed  in 
the  Se|)tember  22,  2003,  Federal 
Register  Notice.  These  (piesfions  are 
reprinted  below  under  SUPPLEMENTARY 
INFORMATION   EKC,  the  i;P.\  ( ontractor 
who  le.id  the  development  of  the  issue 
fiapers.  Is  organi/ing  and  convening  the 
meeting. 

DATES:  The  [)ublic  meeting  will  be  held 
Tue.sd.iv   0(  tober  28.  2003.  from  9:30 
a  III   to  5  p  III   Eastern  St.iiidard  Time. 
I'lrtii  ip.uits  wi>^hlng  to  attend  are  asked 


to  register  with  ERG  by  October  21, 
2003. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Hotel  Washington,  515  15th 
Street  at  Pennsylvania  Avenue,  NW., 
Washington,  DC  20004.  You  may 
register  online  at  https:// 
\\'\^'\v. ergweb.com/projects/metalreg/ 
mdex.html.  You  may  also  register  by 
calling  ERG  at  (781)  674-7374.  Space  is 
limited  and  reservations  will  be 
accepted  on  a  first-come,  first-served 
basis.  Please  let  ERG  know  if  you  plan 
to  make  comments  at  the  meeting. 

EPA  has  established  an  officialpublic 
docket  for  comments  under  Docket 
Identification  Number  OAR-2003-0192, 
An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets,  Comments  may  be 
submitted  and  reviewed  on-line  at  http:/ 
/{UVM  .epu.gov/pdocket  as  detailed  in  the 
earlier  Federal  Register  Notice  (68  FR 
55051,  September  22,  2003)  entitled 
"Papers  Addressing  Scientific  Issues  in 
the  Risk  Assessment  of  Metals". 
FOR  FURTHER  INFORMATION  CONTACT:  For 
meeting  information,  registration,  and 
logistics,  contact  ERG,  110  Hartwell 
Avenue.  Lexington,  Massachusetts 
02421:  telephone:  (781)  674-7374; 
facsimile:  (781)  674-2906. 

For  technical  information  on  the 
white  papers,  contact  Dr.  William  P. 
Wood.  Executive  Director,  Risk 
Assessment  Forum.  National  Center  for 
Envinmmental  Assessment,  Office  of 
Research  and  Development;  telephone: 
(202)  564-3361:  facsimile;  (202)  565- 
0062;  or  email:  risk. forum<S:epa. gov. 

SUPPLEMENTARY  INFORMATION: 

Presentations:  Members  of  the  public 
who  are  interested  in  making  a  short 
presentation  (ui  scientific  issues  at  the 
meeting  are  requested  to  indicate  this 
interest  at  the  time  of  registration.  EPA 
would  appreciate  provision  of  a  short 
summary  of  the  presentation,  which 
should  be  no  more  than  one  page.  Please 
provide  this  summary  in  written  and 
electronic  format  upon  arrival  at  the 
meeting.  Presentations  should  be  no 
more  than  20  minutes  in  duration, 
subject  to  the  number  of  presentations 
registered.  Because  EPA  is  seeking  a 
variety  of  opinions,  the  facilitator  will 
ensure  that  there  is  a  balance  of  time 
allotted.  Presenters  please  note  that  ERG 
may  record  the  meeting  proceedings  to 
support  their  developing  a  meeting 
summary  report.  Resources  ERG  uses  in 
the  development  of  the  report  will 
remain  the  property  of  ERG.  EPA  will 
make  the  summary  report  available  on- 
line through  the  Risk  Assessment 
Forum's  VVeb  site, 
http://cfpub.epa.gov/ncea/raf/. 
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Comments:  Comments  presented 
during  the  meeting  should  be  submitted 
to  Edocket.  In  addition,  please  submit 
one  unbound  original  set  of  comments 
with  pages  numbered  consecutively  at 
the  meeting.  For  attachments,  provide 
an  index  and  number  pages 
consecutively  with  the  comments. 
Because  all  comments  received  will  be 
placed  in  Edocket,  commentors  shoidd 
not  submit  personal  information  (such 
as  medical  data  or  home  address]. 
Confidential  Business  Information,  or 
information  protected  by  copjright. 
SUPPLEMENTARY  INFORMATION:  During 
their  September  2002  review  of  the 
Agency's  draft  action  plan  for  the 
development  of  a  metals  firamework,  the 
EPA  Science  Advisory  Board 
emphasized  the  importance  of  engaging 
the  outside  community  so  as  to 
contribute  to  the  knowledge  base  the 
Agency  would  draw  from  in  developing 
guidance  on  the  risk  assessment  of 
metals.  As  part  of  the  effort  to  engage 
stakeholders  and  the  scientific 
community  and  to  build  on  existing 
experience,  the  Agency  commissioned 
ERG  to  organize  external  experts  to  lead 
the  development  of  scientific  papers  on 
issues  and  state-of-the-art  approaches  to 
metals  risk  assessment.  (Some 
individual  EPA  experts  contributed 
specific  discussions  on  topic(s)  for 
which  he  or  she  has  scientific  expertise 
or  knowledge  of  current  Agency 
practice.) 

On  September  22,  2003,  EPA 
published  a  Federal  Register  Notice 
announcing  the  availability  of,  and 
opportunity  to  comment  on,  five  draft 
scientific  white  papers  titled:  (1)  Issue 
Paper  on  the  Environmental  Chemistry 
of  Metals,  (2)  Issue  Paper  on  Metal 
Exposure  Assessment,  (3)  Issue  Paper  on 
the  Ecological  Effects  of  Metals,  (4)  Issue 
Paper  on  the  Human  Health  Effects  of 
Metals,  and  (5)  Issue  Paper  on  the 
Bioavailability  and  Bioaccumulation  of 
Metals.  The  draft  issue  papers  are 
available  primarily  via  the  Internet  on 
the  Risk  Assessment  Forum's  web  page 
at  http://cfpub.epa.gov/ncea/raf/ 
recordispJay.  cfm  ?deid=59052. 
Comments  will  be  received  on  the  draft 
papers  until  November  7,  2003. 

"The  public  meeting  will  provide 
further  opportunity  for  the  Agency  to 
receive  stakeholder  input.  EPA  is 
particularly  interested  in  the  public's 
perspectives  on  the  following: 

1 .  For  the  purpose  of  deriving  general 
principles  that  can  be  applied  in  the 
assessment  of  metals,  do  the  issue 
papers  provide  an  appropriate  level  of 
detail? 

2.  Are  there  additional  chemical,   ' 
biological  and  physical  processes  that 


should  be  considered  for  metals 
assessment?  If  so,  please  describe  and 
provide  references. 

3.  Are  you  aware  of  any  models, 
approaches  or  methods  not  considered 
in  the  reports  that,  if  implemented, 
would  substantially  reduce  uncertainty 
in  the  Agency's  metal  assessments?  If 
so,  which  ones  are  ready  for  application 
now  (of  in  the  next  few  years),  and 
which  types  of  assessments  would 
benefit  most  ft'om  their  application  (e.g., 
hazard  ranking/characterization, 
national,  or  site-specific  assessments)? 

4.  What  other  suggestions  do  you  have 
to  improve  the  utility  of  these  papers  as 
the  Agency  develops  a  metals 
assessment  framework? 

The  pvupose  of  this  meeting  is  for 
EPA  to  receive  additional  scientific 
comment  from  the  public  on  the  issue 
papers.  Therefore,  although  EPA  staff 
will  be  present,  EPA  will  not  evaluate 
or  respond  to  comments  at  the  meeting. 
Likewise,  EPA  is  not  soliciting 
conunents  on  past  Agency  actions. 

The  views  expressed  in  the  draft 
papers  are  those  of  the  authors  and  do 
not  necessarily  reflect  the  views  or 
policies  of  the  EPA.  For  this  reason, 
disposition  of  scientific  comments 
received  on  these  papers  will  be  made 
at  the  author's  or  author  team's 
discretion.  The  material  contained  in 
the  papers  may  be  used  in  total,  or  in 
part,  as  source  material  for  the  Agency's 
framework  for  metals  risk  assessment 
and  EPA's  evaluation  of  this  material 
will  therefore  include  consideration  of 
the  Assessment  Factors  recently 
published  by  EPA  for  use  in  evaluating 
the  quality  of  scientific  and  technical 
information. 

Dated:  October  7.  2003. 

Peter  W.  Preuss, 

Director.  National  Center  for  Environmental 
Assessment. 

|FR  Doc.  03-25935  Filed  10-10-03;  8:45  am] 

BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0342;  FRL-7331-4] 

Pesticide  Program  Dialogue 
Committee  and  PPDC  Registration 
Review  Work  Group;  Notice  of  Public 
Meetings 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA's  Pesticide  Program 
Dialogue  Committee  (PPDC)  will  hold  a 
public  meeting  on  October  29  and  30. 
2003.  An  agenda  is  being  developed  and 


will  be  posted  on  EPA's  website. 
Agenda  topics  will  include  a  report 
from  the  PPDC's  Registration  Review 
Work  Group:  endangered  species:  non- 
govemmen.ji  stewardship  activities; 
pesticide  budget/fees  and  output 
efficiencies;  certification  and  training; 
and  follow-up  to  issues  discussed  at  the 
April  2003  PPDC  meeting.  In  addition, 
the  PPDC  Registration  Review  Work 
Group  will  hold  two  separate  public 
meetings  on  the  following  dates: 
October  17  and  October  28,  2003. 
Agendas  for  the  PPDC  Registration 
Review  Work  Group  meetings  will  also 
be  posted  on  EPA's  website. 
DATES:  The  PPDC  meeting  will  be  held 
on  Wednesday.  October  29,  2003.  from 
9  a.m.  to  5:30  p.m.,  and  Thursday, 
October  30.  2003,  from  9  a.m.  to  1  p.m. 

The  PPDC  Registration  Review  Work 
Group  will  hold  a  public  meeting  on 
Friday,  October  17,  2003,  from  8:30  a.m. 
to  5  p.m.,  and  on  Tuesday,  October  28. 
2003.  from  9  a.m.  to  5  p.m. 
ADDRESSES:  The  PPDC  meeting  will  be 
held  at  the  National  Rural  Electric 
Cooperative  Association  (NRECA) 
Conference  Center,  4301  Wilson 
Boulevard,  Arlington,  VA.  The 
telephone  number  to  the  NRECA 
Conference  Center  is  (703)  907-5500. 
The  NRECA  Conference  Center  is 
located  adjacent  to  the  Ballston  Metro 
Station  and  about  a  15  minute  taxi  ride 
from  Ronald  Reagan  Washington 
National  Airport. 

The  PPDC  Registration  Review  Work 
Group  meeting  on  October  17,  2003, 
will  be  held  at  EPA's  Offices  at  1921 
Jefferson  Davis  Highway,  Crystal  Mall 
#2,  Room  1110  (the  Fishbowl), 
Arlington,  VA.  The  PPDC  Registration 
Review  Work  Group  meeting  on  October 
28,  2003,  will  be  held  at  the  Hyatt 
Regency  Crystal  City,  2799  Jefferson 
Davis  Highway,  Arlington,  VA.  The 
telephone  number  to  the  Hyatt  Regency 
Crystal  City  is  (703)  413-6873. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margie  Fehrenbach,  Office  of  Pesticide 
Programs,  Mail  code  7501C, 
Environmental  Protection  Agency.  1200 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20460;  telephone 
number:  703-308-4775;  fax  number: 
703-308-4776;  e-mail  address: 
Fehrenbach.Margie@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  pKblic 
in  general:  however,  persons  may  be 
interested  who  work  in  agricultural 
settings  or  persons  who  are  concerned 
about  implementation  of  the  Federal 
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Insecticide.  Fungicide,  dnd  Rodenticide 
Act  {FIFR.M;  the  Federal  Food.  Drug. 
and  Cosmetic  Act  (FFDCIA);  and  the 
amendments  to  both  of  these  major 
pesticide  laws  bv  the  Food  Qualitv 
Protection  Act  (FQPA)  of  1996,  Since 
other  entities  may  also  be  interested,  the 
Agencv  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  vou  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  Potentially  affected  entities 
may  include  but  are  not  limited  to: 
Agricultural  workers  and  farmers: 
pesticide  industry  and  trade 
associations:  environmental,  consumer 
and  farmworker  groups:  pesticide  users 
and  growers:  pest  consultants;  State, 
local  and  Tribal  governments;  academia: 
public  health  organizations:  food 
processors:  and  the  public.  If  vnu  have 
anv  questions  regarding  the 
applicabilitv  of  this  actum  to  a 
particular  entitv.  c:onsult  th^•  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

B  How  Can  I  Cret  Copies  of  this 
Documfnt  and  Other  ReJatfd 
Information' 

1,  Doikf^t  \LV.\  has  ►established  an 
official  public  docket  for  this  action 
under  docket  identification  fID)  number 
{W?-10()^-0^Al   Thn  nffic  lal  puhlu 
doc;ket  consists  of  the  documents 
specificallv  referenced  in  this  action. 
anv  public  comments  received,  and 
other  information  related  to  this  action 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
(;onfidential  Business  Informatitm  (CBI) 
or  other  information  whose  disclosure  is 
restricted  bv  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
IS  available  for  public  viewing  at  the 
Public  Information  and  Rer:ords 
Integrity  Branch  (PIRIBI.  Rm.  119, 
rrkStalMall  #2.  1921  Jefferson  Davis 
Hwv.,  Arlington.  \'.A  Thi-<  dockf^t 
facilitv  is  open  from  H  30  a  rn   to  4  p  in  . 
Mondav  through  Friday,  excluding  legal 
holidavs.  The  dockf't  tfU'plmrif  nuriiber 
is  (703) 305-5805 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronical Iv  through  the  EP.\  Internet 
under  the  "Federal  Register"  listint^s  .it 
http:J/w\\-\\\epn.govfedrii,Htr. 

An  agenda  for  the  PPDC  meeting  is 
being  developed  and  will  be  posted  on 
EPAs  website  at  invit'  epa.gov/ 
pesticides/ppdc  Agendas  for  the  PPDC 
Registration  Review  Work  Group 
meetings  will  also  be  posted  on  EPA's 
website  at  wt,s-w  epa.gov/pesticides/ 
ppdc. 


An  elet:troni(:  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  doc;ket  and  comment 
system.  EPA  Dcjckets.  You  may  use  EPA 
Dockets  at  http:/h\-\\iv  epa  gov/edocket/ 
to  view  public:  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
.\lthough  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  anv  of  the  publicly  available 
docket  materials  through  the  docket 
fac  ilitv  idt'iitified  in  Unit  IB  1.  Once  in 
the  system,  select  "search."  then  kev  in 
the  appropriate  docket  ID  number. 

II.  Background 

The  Offii  e  nf  Pesticide  Programs  is 
entrusted  with  the  resjionsibility  of 
ensuring  the  safet\  of  the  American  food 
su[)pl\  ,  the  [irotection  and  education  of 
tho.se  who  ap[)l\'  or  are  exposed  to 
pesticides  occupation, ilK  or  through  use 
of  (iroiiucts  from  unreasonable  risk,  and 
general  (iroteitioii  oi  the  environment 
and  special  ecosystems  from  [lotential 
risks  posed  bv  pesticides 

PPD( '.  was  established  uiidiir  the 
Federal  .Kdvisory  Committee  Act 

IFACA).  Public  Law  92-463  in 
September  1995.  for  a  2-year  term  and 
renewed  every  2  years  sine  e  that  time 
FP.\  is  sf'ekiiiii  to  renew  the  current 
Pi'Ut;  tiharter,  whic  h  expires  in 
November  2003.  for  .mother  2-vear 
term   PPDC  provides  advic  e  and 
recommendatiiuis  to  die  Otiice  of 
Pesticide  Programs  on  a  broad  range  of 
pesfii  ide  regulatorv.  (join  \  and  program 
iiiiiijein.'iit.ition  issues  that  .ire 
assoc  i.ited  vv  itti  e\  ,1 1 11,1  ting  and  reducing 
risks  troiU  use  .il  pestli  ides    The 
following  sei  tors  are  represented  on  tht' 
PPDC:  Pestii  ide  mdustrv  and  trade 
assoi  iatioiis,  em  iioniiient.il/public 
interest  and  i  oiisuiuer  groups,  farm 
worker  organizations:  pesticide  user, 
grower,  .md  ccunmoditv  groups:  Federal 
and  St.ite  1(11, il  Tribal  'governments;  the 
L;ener.il  puhlu  .  ,i(  .idemhi;  and  public 
htMlth  organizations 

Co[iies  of  the  PPU( :  ( :harter  are  filed 
\\  ith  .ipprofiririte  committees  of 
(  onv_;ie>s  ,iiui  the  Librarv  of  Congress 
■  iiiii  ,ire  ,1V  .iil.ilije  upon  request. 

List  of  Subjects 

Environmental  protection. 
Agric  iiltui.ii  workers.  Agriculture. 
Chemicals.  Foods.  Pesticides.  Pests. 
Public  health.  Risk  assessment. 
Tolerance  reassessment. 


Dated:  October  9.  2003. 
lames  lones. 

Director.  Office  of  Pesticide  Programs. 

[PR  Doc.  03-25984  Filed  10-9-03;  10:10  am] 

BILLING  CODE  6560-50-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7574-2] 

Integrated  Risk  Information  System 
(IRIS);  Administrative  Changes 

AGENCY:  U.S.  Environmental  Protection 

Agenc:y. 

ACTION:  Notice:  administrative  changes 

in  the  Integrated  Risk  Information 

System  hotline  and  records  center. 

summary:  IRIS  is  an  EPA  data  base  that 
c:ontains  EPA  scientific  consensus 
positions  on  human  health  effects  that 
may  result  from  chronic  exposure  to 
chemic:al  substances  in  the 
environment   In  this  action,  EPA  is 
announcing  an  upcoming  change  to  the 
location  and  phone  number  of  EPA's 
contractor-operated  IRIS  hotline  and 
publicallv-accessible  records  center. 
DATES:  On  or  about  October  17,  2003. 
ADDRESSES:  The  new  address  of  the  IRIS 
Hotline  and  records  center  will  be  IRIS 
Hotline,  (Mail  Code  28221T)  EPA-VVest 
Building.  1301  (kinstitution  Avenue. 
\VV.  Washington  DC  20005. 
FOR  FURTHER  INFORMA^HON  CONTACT:  For 
information  on  this  administrative 
change.  c:ontact  Rick  Johnson,  IRIS  staff. 
National  (Center  for  Environmental 
Assessment  (mail  code  8601D),  Office  of 
Research  and  Development,  U.S. 
Environmental  Protection  Agency, 
Washington,  DC  20460,  or  call  (202) 
564-3291,  or  send  electronic  mail 
inquiries  to  iohnson.rickc@epa.gov.  For 
information  on  the  IRIS  program, 
contact  Amv  Mills,  Program  Director, 
National  Center  for  Environmental 
Assessment  (mail  code  8601 D),  Office  of 
Researc:h  and  Development,  LI.S. 
Environmental  Protection  Agencv, 
Washington,  DC  20460.  or  call  (202) 
564-3204,  or  send  electronic  mail 
inquiries  to  mills  amy^e pa. gov. 
SUPPLEMENTARY  INFORMATION; 

Background  : 

IRIS  is  an  EPA  data  base  containing 
Agenc;v  c:onsensus  scientific  positions 
on  potential  adverse  human  health 
effects  that  may  result  from  chronic  (or 
lifetime)  exposure  to  chemical 
substances  found  in  the  environment. 
IRIS  currentlv  provides  information  on 
health  effects  associated  with  more  than 
500  chemical  substances.  EPA  has 
provided  outreach  to  facilitate  the  use 
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and  understanding  of  the  data  base. 
These  efforts  include  a  telephone 
hotline  which  provides  answers  to 
public  inquiries  about  access  to  IRIS, 
the  content  of  specific  IRIS  health 
assessments,  and  risk  assessment 
methodologies.  EPA  also  operates  a 
reading  room  where  the  public  may,  by 
appointment,  view  background  files 
supporting  IRIS  assessments.  Further, 
EPA  provides  IRIS  on  the  Internet  for 
public  access  at  http://www.epa.gov/iris. 

Today's  Action 

EPA  is  moving  the  hotline  function 
and  reading  room  to  the  Agency's 
combined  docket  facility,  the  EPA 
Docket  Center.  The  hotline  will  be 
accessed  via  a  new  phone  number  and 
fax  number.  The  hotline  email  address 
will  remain  as 

Hotline. IRIS@epamaU.  epa  .gov.  The 
reading  room  address,  hotline  phone 
and  fax  changes  will  be  shown  on  the 
IRIS  Web  site  no  later  than  October  15, 
2003. 

Dated:  October  7,  2003. 
Peter  W.  Preuss, 

Director,  National  Center  for  Environmental 

.■\ssessment. 

[FR  Doc.  03-25936  Filed  10-10-03;  8:45  am] 

BILLING  CODE  6560-50-411 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Amendment  to  Sunshine  Act  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Pursuant  to  the  Government 
in  the  Sunshine  Act  (5  U.S.C. 
552b(e)(3)),  the  Farm  Credit 
Administration  gave  notice  on  October 
7,  2003  (68  FR  57894)  of  the  regular 
meeting  of  the  Farm  Credit 
Administration  Board  (Board) 
scheduled  for  October  9,  2003.  This 
notice  is  to  amend  the  agenda  by 
removing  the  item  from  the  closed 
session  of  that  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  C.  Brinkley,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4009,  TTY  (703)  883-^056. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  were  open  to 
the  public  (limited  space  available),  and 
parts  of  this  meeting  were  closed  to  the 
public.  In  order  to  increase  the 
accessibility  to  Board  meetings,  persons 
requiring  assistance  should  make 
arrangements  in  advance.  The  agenda 
for  October  9,  2003,  is  amended  by 


removing  the  following  item  from  the 
closed  session  as  follows: 

Closed  Session* 

Reports 

•  East  Carolina  Farm  Credit,  ACA 
Class  A  Cumulative  Preferred  Stock 

Dated:  October  9,  2003. 
Jeanette  C.  Brinkley, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  03-26089  Filed  10-9-03;  3:29  pm] 

BILUNG  CODE  6705-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  4:30  p.m.  on  Tuesday,  October  7, 
2003,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate,  enforcement,  resolution,  and 
supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  James 
E.  Gilleran  (Director,  Office  of  Thrift 
Supervision),  seconded  by  Vice 
Chairman  John  M.. Reich,  concurred  in 
by  Mr.  E.  Wajoie  Rushton,  acting  in  the 
place  and  stead  of  Director  John  D. 
Hawke.  Jr.  (Comptroller  of  the 
Currency),  and  Chairman  Donald  E. 
Powell,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  the  public  interest  did  not 
require  consideration  of  the  matters  in 
a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8),  (c)(9)(A)(ii),  (c)(9)(B).  and 
(c)(10)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(2), 
(c)(4),  (c)(6),  (c)(8),  (c)(9)(A)(ii).  (c)(9)(B), 
and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  Seventeenth  Street,  NW., 
Washington,  DC. 

Dated:  October  8,  2003. 
Federal  Deposit  Insurance  Corporation. 
Valerie  J.  Best, 

Assistant  Executive  Secretary. 
[FR  Doc.  03-26025  Filed  10-9-03;  11:33  am] 
BILLING  CODE  6714-01-M 


•Session  Closed — Exempt  pursuant  to  5  U.S.C. 
552b(c)(4),  (8)  and  (9). 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
IMergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  w'ww. ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  7, 
2003. 

A.  Federal  Reserve  Bank  of  Chicago 

(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Wintrust  Financial  Corporation, 
Lake  Forest,  Illinois:  to  acquire  100 
percent  of  the  voting  shares  of  Beverly 
Bank  &  Trust  Company.  National 
Association,  Chicago,  Illinois  (in 
organization). 

Board  of  Governors  of  the  Federal  Reser\'e 
System.  October  8.  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board 
|FR  Doc.  03-25900  Filed  10-10-03:  8:45  am] 
BILUNG  CODE  6210-01-S 
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FEDERAL  RESERVE  SYSTEM 

[Docket  ^4o.0P-1 164] 

Federal  Reserve  Bank  Currency 
Recirculation  Policy 

agency:  Board  of  Governors  of  the 

Federal  Reserve  System 

ACTION:  Request  for  comment;  notice. 


SUMMARY:  The  Board  is  requesting 
comment  on  proposed  changes  to  its 
cash  services  policy  to  reduce 
depository'  institutions'  overuse  of 
Federal  Reserve  Bank  cash  processing 
services,  which  will  affect 
approximately  100  institutions  with 
large  cash  businesses.  The  Board 
proposes  revising  its  policy  by  adding 
two  elements:  (1)  A  custodial  inventory 
program  that  provides  an  incentive  to 
depositon,'  institutions  to  hold  currency 
in  their  vaults  to  meet  customers' 
demand,  and  (2)  a  fee  to  depositor\' 
institutions  that  deposit  currency  to  and 
order  currencv  from  Reserve  Banks 
within  the  same  week  instead  of 
recirculating  currency  deposited  with 
them  among  their  customers.  The  Board 
has  authorized  Reserve  Banks  to 
conduct  a  proof-of-concept  program 
during  2004  to  provide  information 
about  the  proposed  custodial  inventory 
program 

EFFECTIVE  DATE:  Comments  must  be 
received  by  [anuary  15,  2004. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  OP-1 164  and  may  be  mailed 
to  Ms.  Jennifer  f.  lohnson.  Secretary. 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC  20551.  However,  because  paper  mail 
in  the  Washington  area  and  at  the  Board 
of  Governors  is  subject  to  delay,  please 
consider  submitting  your  comments  by 
e-mail  to 

regs.comments@federalreserve.gov,  or 
faxing  them  to  the  Office  of  the 
Secretarv-  at  202/452-3819  or  202/452- 
3102.  Members  of  the  public  may 
inspect  comments  in  Room  MP-500  of 
the  Martin  Building  between  9  am  and 
5  p.m.  on  weekdays  pursuant  to 
§261.12,  except  as  provided  in  §261  14. 
of  the  Board's  Rules  Regarding 
Availability  of  Information.  12  CFR 
261.12  and  261.14. 

Comments  on  the  collections  of 
information  under  the  Paperwork 
Reduction  Act  should  be  sent  to  the 
Secretary,  with  copies  of  such 
comments  sent  to  the  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project  (7100 — to  be 
obtained),  Washington,  DC,  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugenie  E.  Foster,  Project  Leader  (202/ 


736-5603).  or  Michael  Lambert, 
Manager  (202/452-3376),  Cash  .Section, 
Division  of  Rtjserve  Bank  Operations 
and  Pavment  Systems;  for  the  hearing 
impaired  onlv:  Telecommunications 
Device  for  the  Deaf,  Dorothea  Thompson 
(202/452-3544). 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Federal  Reserve  Banks  (Reserve 
Banks)  supplv  genuine  (new  and  fit) 
currencv  and  coin  to  depository 
institutions  throughout  the  natiim  to 
meet  the  public's  cash  demand. 
Historicallv.  Reserve  Banks  have 
removed  unfit  notes  from  circulation 
and  served  as  intermediaries  among 
depositorv  institutions,  accepting 
deposits  from  those  with  a  surplus  of  fit 
notes  and  providing  currency  to  those 
with  a  shortfall.'  Depository 
institutions,  in  turn,  have  acted  as 
intermediaries  among  their  customers, 
recirculating  currency  from  merchant 
customers,  for  example,  to  meet  the  cash 
demands  of  households  and  other 
customers. 

These  traditional  patterns  have  been 
changing  as  depositorv  institutions  have 
used  fewer  fit  notes  deposited  by 
customers  to  fill  other  customers' 
t)rders.  Today,  depository  institutions 
often  order  currency  directly  from 
Reserve  Banks  to  fill  their  customers' 
orders  and  deposit  notes  received  from 
their  customers  direc:tly  with  Reserve 
Banks.  A  number  of  depository 
institutions,  for  example,  have 
reorganized  their  businesses  to 
distribute  currency  to  ATMs  separately 
from  currency  distributed  to  large  retail 
[:ustomers  or  to  the  institution's 
branches.  Each  of  ihese  depository 
institutions'  business  lines  withdraws 
currencv  from  Reserve  Banks  without 
first  exhausting  currency  that  its  other 
business  lines  may  accumulate  from 
customer  deposits  within  the  same 
geographic  area. 

Further,  actions  taken  by  many- 
depository  institutions  to  reduce  their 
required  reserves  may  have  permitted 
them  to  reduce  their  holdings  of  vault 
cash.-  Depository  institutions  with  vault 


■  P"it  notes  are  of  acceptafjle  (lualily  for 
circulation,  whereas  unfit  notes  are  unacceptable 
For  example,  unfit  notes  are  often  soiled,  torn,  or 
defaced   New  notes  are  previouslv  uncirculated 
notes  ttiat  Resene  Banks  issue 

■  Depository  institutions  can  satisfy  their  reserve 
requirements  with  vault  cash,  or  with  reserve 
balaiu  es  held  at  a  Reserve  Bank  either  directly  or 
through  a  pass-through  correspondent  Since  the 
midl990s.  however  many  depository  institutions 
have  sharply  reduced  their  reserve  requirements  by 
sweeping  balances  held  bv  retail  customers  in 
deposit  accounts  that  are  reservable  into  deposit 
accounts  that  are  not  reservable  Por  some 
institutions,  the  reduction  in  rwiuired  reserves  left 


cash  in  excess  of  that  needed  to  satisfy 
reserve  requirements  have  an  incentive 
to  economize  on  holdings  of  currency  in 
their  vaults,  particularly  by  increasing 
the  size  and  frequency  of  their  deposits 
of  currency  to  and  orders  of  currency 
from  Reserve  Banks. ' 

Reserve  Banks'  order  and  deposit 
activity  during  2002  indicates  that 
deposits  of  nearly  6.7  billion  $5  through 
S20  notes  were  followed  or  preceded  by 
orders  of  the  same  denomination  by  the 
same  institution  in  the  same  business 
week.-*  This  pattern  suggests  that  some 
depository  institutions  are  relying  on 
Reserve  Banks  to  recirculate  a 
substantial  amount  of  currency  within 
the  depositor}'  institutions'  own 
organizations  and  that  this  currency 
makes  up  a  significant  portion  of  their 
cash  deposits  to  Reserve  Banks.  Further, 
this  activity  is  primarily  concentrated  in 
100  depository  institutions  with  large 
cash  businesses.  Underpinning 
depository  institutions'  decisions  to 
use — and  overuse — Reserve  Bank  cash 
processing  services  is  the  fact  that 
Reserve  Banks  offer  basic  currency 
processing  services  without  charge. 

2.  Current  Policy 

Reserve  Banks'  Operating  Circular  2, 
Cash  Services,  states: 

If  you  deposit  fit  currency  with  us,  you 
mav  not  order  currency  of  the  same 
denomination  within  five  business  days  prior 
to  or  following  the  deposit  of  that 
denomination.  This  practice,  known  as 
"cross-shipping,"  is  not  permitted  at  the 
depositing  office  level.  When  practicable, 
cross-shipping  should  be  minimized  or 
eliminated  at  the  depositing  institution 
level.'' 

This  policy  has  proven  ineffective  in 
reducing  or  preventing  cross-shipping 
for  several  reasons.  The  direction  to 
depository  institutions  to  minimize 
cross-shipping  at  the  institution  level 
(instead  of  the  branch  or  business-unit 
level)  "when  practicable"  does  not 
provide  sufficient  guidance  to 
depository'  institutions  or  Reserve  Banks 
with  respect  to  the  circumstances  under 
which  cross-shipping  should  not  occur. 
More  fundamentally,  the  only  tool 
Reserve  Banks  currently  have  to  enforce 


them  with  more  vault  cash  than  necessary  to  meet 
requirements. 

'  Vault  cash  holdings  do  not  earn  interest.  If  an 
institution  deposits  currency  with  a  Reserve  Bank, 
it  receives  credit  to  its  account  at  the  Federal 
Reserve  The  depository  institution  can  then  earn  a 
positive  return  on  those  funds  by  lending  them  to 
another  institution,  s  jch  as  in  the  federal  funds 
market 

*This  amounts  to  35  percent  of  notes  deposited 
in  these  denominations,  or  20  percent  of  total 
deposits  in  2002 

■*  Federal  Reserve  Operating  Circular  2,  January  2, 
1998.  section  3.3  httpJ/www  frbservices  org/Cash/ 
index. cfm. 
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the  policy  is  to  deny  currency  services 
to  depository  institutions  that  do  not 
comply  with  the  operating  circular 
requirement.  Denial  of  service  would  be 
highly  disruptive  to  the  businesses  of 
both  the  depository  institutions  and 
their  customers.  In  addition,  Reserve 
Banks  have  not  had  systematic  tools  for 
monitoring  the  quality  of  specific 
currency  deposits,  making  the  process 
of  identifying  cross-shipping 
cumbersome  and  costly. 

3.  Proposed  Recirculation  Policy 

The  Board  believes  that  to  minimize 
the  societal  cost  of  providing  currency 
to  the  public,  depository  institutions 
should  resume  their  traditional  role  of 
supplying  fit  currency  from  their 
customers'  deposits  to  meet  other 
customers'  needs  before  turning  to 
Reserve  Banks  to  obtain  currency.  To 
provide  incentives  for  depository 
institutions  to  adopt  the  least  costly 
means  of  recirculating  ciurency  to  their 
customers,  the  Board  proposes  to 
implement  a  policy  that  has  two  inter- 
related components:  a  custodial 
inventory  program  and  a  fee  that  would 
be  assessed  on  deposits  of  cross-shipped 
currency. 

Custodial  Inventory  Program 

One  reason  that  depository 
institutions  engage  in  cross-shipping  is 
to  avoid  incurring  opportunity  costs  of 
holding  currency,  which  earns  no 
interest  income.  To  mitigate  these  costs 
associated  with  holding  currency  long 
enough  to  facilitate  its  recirculation,  the 
Board  proposes  to  allow  the  depository 
institutions  to  transfer  into  custodial 
inventories  $5,  $10,  and  $20  notes  that 
they  might  otherwise  cross-ship.  A 
custodial  inventory  is  currency  owned 
by  a  Reserve  Bank  but  located  within  a 
depository  institution's  secured  facility 
and  segregated  from  the  depository 
institution's  currency.  To  be  eligible  to 
hold  a  custodial  inventory  under  the 
proposed  program,  a  depository 
institution  must  be  capable  of,  and 
commit  to,  recirculating  substantial 
amounts  of  currency  in  the  $5  through 
$20  denominations  in  order  to  justify 
the  administrative  costs  and  the  risks  to 
Reserve  Banks  of  allowing  depository 
institutions  to  hold  Reserve  Bank 
currency  in  their  vaults.  Under  the 
custodial  inventory  program,  depository 
institutions  could  move  to  Reserve 
Banks'  accounts  currency  that  is 
temporarily  surplus  but  that  the 
institutions  expect  to  pay  to  customers 
within  the  same  business  week.  The 
Board  understands  that  custodial 
inventories  may  facilitate  smoother  use 
of  depository  institutions'  processing 
equipment  by  allowing  them  to  store 


peak-day  deposits  of  unprocessed 
currency  for  handling  later  in  the  week. 
Custodial  inventories  also  may  allow 
depository  institutions  to  avoid  the 
costs  of  preparing  and  transporting  their 
temporarily  surplus  ciurency  to  and 
from  Reserve  Bank  cash  offices.  For 
years,  central  banks  in  some  other  G-10 
countries  have  used  custodial  inventory 
programs  to  increase  recirculation  by 
depository  institutions. 

While  tne  Board  intends  for  the 
custodial  inventory  program  to  provide 
an  incentive  to  depository  institutions 
to  avoid  cross-shipping,  institutions 
should  continue  to  maintain  on  their 
own  books  sufficient  currency 
inventories  to  meet  normal  currency 
operations  and  contingency  needs. 
Depository  institutions  could  transfer  to 
a  custodial  inventory  no  more  than  25 
percent  of  the  value  of  their  total 
holdings  in  the  $5  through  $20 
denominations.  In  addition,  any 
institution  that  uses  a  custodial 
inventory  to  circumvent  the  inteni  of 
the  recirculation  policy,  for  example,  by 
alternating  the  weeks  in  which  it  orders 
and  deposits  currency  to  a  Reserve 
Bank,  would  lose  its  eligibility  to 
participate  in  the  program. 

Custodial  Inventory  Proof-of-Concept 
Program 

Before  undertaking  a  permanent 
custodial  inventorv'  program,  the  Board 
has  authorized  Reserve  Banks  to 
implement  during  2004  a  one-year 
proof-of-concept  program.  The  purpose 
of  the  proof-of-concept  program  is  to 
allow  Reserve  Banks  to  evaluate  how 
custodial  inventories  influence 
depository  institutions'  patterns  of 
depositing  and  withdrawing  currency, 
while  allowing  depository  institutions 
to  assess  the  costs  and  benefits  of 
participating  in  the  program.  Reserve 
Banks  also  need  to  evaluate  more  fully 
the  costs  as  well  as  the  operational  risks 
and  risk  management  procedures  for  the 
custodial  inventory  program  before 
undertaking  a  permanent  program. 
Reserve  Banks  would  select 
approximately  15  proof-of-concept  sites 
from  depository  institution  applications. 
Throughout  the  proof-of-concept 
program,  Reserve  Banks  would  monitor 
the  order  and  deposit  activity  of 
participating  institutions  to  determine 
whether  they  have  recirculated  more 
currency  within  their  organizations  than 
they  did  before  the  establishment  of  the 
custodial  inventory. 

Reserve  Banks  will  select  proof-of- 
concept  sites  from  a  cross-section  of 
depository  institutions  that  are  high 
volume  users  of  Reserve  Bank  cash 
services.  At  a  minimum,  proof-of- 
concept  program  participants  must 


demonstrate  that  they  will  recirculate  at 
least  200  biJbdles  of  ciurency  per  week 
in  a  Reserve  Bank  zone  or  sub-zone.^  An 
institution  that  ciurently  cross-ships  at 
least  200  bundles  of  currency  per  week 
in  a  zone  or  sub- zone  would  meet  the 
recirculation  threshold  for  a  custodial 
inventory  proof-of-concept. 
Alternatively,  an  institution  could  meet 
the  threshold  for  a  proof-of-concept  site 
by  providing  deposit  and  payment 
records  demonstrating  that  it 
recirculates  at  least  200  bundles  of 
currency  weekly  among  its  customers. 
After  reviewing  the  results  of  the  proof- 
of-concept  program,  Reserve  Banks  will 
determine  tbe  minimum  bundles  of 
currency  a  depository  institution  must 
recirculate  weekly  to  qualify  for  a 
custodial  inventory.  Thereafter,  Reserve 
Banks  would  review  annually  the 
minimum  bundles  required  to  support  a 
custodial  inventory. 

The  Board  will  review  and  use  the 
results  of  the  proof-of  concept  program 
to  develop  an  inventory  cap  formula  for 
determining  the  amounts  of  currency 
that  depositor}'  institutions  may  transfer 
to  Reserve  Bank  books.  Each  proof-of- 
concept  custodial  inventory  will  be 
subject  to  an  inventory'  cap  of  either  (1) 
25  percent  of  average  closing  balances  of 
currency  during  the  previous  week  at 
that  location  (including  both  depositon,- 
institution  and  Reserve  Bank  balances) 
in  the  $5  through  $20  denominations,  or 
(2)  25  percent  of  average  daily  closing 
balances  of  currency  for  the  four 
previous  same  days  of  the  week  in  the 
$5  through  $20  denominations  at  that 
location."  Reserve  Banks  will  test  both 
formulas  to  enable  the  Board  to 
determine  the  inventory  cap  percentage 
that  allows  the  proper  balance  between 
providing  an  incentive  to  depositon*' 
institutions  to  recirculate  and  limiting 
the  transfer  of  inventory'  to  Reserve 
Bank  accounts.  The  Reser\'e  Banks  will 
also  evaluate  whether  one  inventor}'  cap 
better  promotes  efficiency  and 
administrative  convenience  for  the 


•"  A  bundle  of  currency  is  a  standard  package  of 
1.000  notes  A  zone  is  the  area  to  which  a  Reserve 
Bank  office  provides  currency  services.  I'nder  this 
proposed  policy.  Reserve  Banks  may  establish  sub- 
zones  for  large  metropolitan  areas  at  a  significant 
distance  from  the  nearest  Reserve  Bank  office. 
Deposits  and  orders  by  institutions  with  branches 
and  vaults  in  a  sub-zone  would  be  assessed  cross- 
shipping  fees  separately  from  the  institutions" 
activities  in  the  rest  of  the  zone 

"  For  example,  under  alternative  1 ,  a  deposilorv 
institution  that  had  daily  balances  averagmg  $100 
million  during  the  previous  week  would  be  subject 
to  an  inventory  cap  of  S25  million  Under 
alternative  2.  Monday's  cap  would  be  based  on  the 
average  of  the  previous  four  Mondays.  Tuesday's 
cap  would  be  based  on  the  average  of  the  previous 
four  Tuesdays,  and  so  forth. 
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depository  institutions  and  Reserve 
Banks.  ■* 

Reserve  Banks  will  select  proof-of- 
concept  program  participants  to  include 
depository  institutions  that; 

(1)  Deposit  more  than  they  order, 
order  more  than  they  deposit,  and 
deposit  and  order  in  roughly  balanced 
amounts; 

(2)  Are  located  a  range  of  distances 
from  the  nearest  Reserve  Bank  office; 

(3)  Serve  differently  sized  markets; 
and 

(4)  Use  a  range  of  currency  processing 
equipment  and  engage  in  a  variety  of 
currencv  handling  practices,  including, 
for  example,  outsourced  or  consortium 
arrangements. 

The  Board  will  begin  to  evaluate  the 
results  of  the  proof-of-concept  program 
after  six  months  of  operation  and  will 
measure  the  success  of  the  program  to 
the  e.xtent  that: 

(1)  Proof-of-concept  participants 
significantly  reduce  cross-shipping  or 
recirculate  significant  amounts  of 
currencv  within  the  Reserve  Bank  zone 
or  sub-zone  in  which  the  proof-of- 
concept  site  is  located;  and 

(2)  Deposits  received  from  proof-of- 
concept  participants  contain  a  higher 
proportion  of  unfit  notes  than  the 
average  for  all  deposits  in  the  same 
denominations  in  the  Reserve  Bank 
zone  or  sub-zone  in  which  the  proof-nf- 
concept  site  is  located. 

Based  on  the  public  comments  and 
the  results  of  the  proof-of-concept 
program,  the  Board  will  determine 
whether  to  implement  a  permanent 
custodial  inventor\-  program.  If  a 
program  is  implemented,  proof-of- 
concept  participants  will  have  the 
opportunity  to  continue  operating 
custodial  inventories  consistent  with 
the  final  requirements, 

Proof-of  concept  applications  and  the 
custodial  inventors  contract  will  be 
accessible  through  the  Federal  Reserve 
System  Financial  Services  Web  site. 
http:/n^^\1^■  frbspn-ices  org.  beginning  r)n 
fanuarv  29.  2004.  Reser\e  Banks  expect 
to  accept  applicatiims  between  fanuar\' 
29,  2004.  and  March  15.  20U4.  for  proof- 
of-concept  sites  located  in  the  areas 
currently  served  by  the  following 
Federal  Reserve  offices:  Boston: 
Charlotte:  Chicago;  Cleveland;  Denver: 
Detroit;  East  Rutherford;  Houston: 
Kansas  Citv:  Los  Angeles:  Miami: 
Minneapolis;  Nashville;  Oklahoma  City; 
Philadelphia:'San  Francisco;  Seattle; 
and  St.  Louis. 

Recirculation  Fee 

Because  the  Board  expects  that 
custodial  inventories  alone  will  not 
substantially  reduce  cross-shipping,  it 
proposes  to  establish  a  recirculation  fee 


to  provide  further  incentive  for 
depository  institutions  to  recirculate 
currencv.  Based  on  current  levels  of 
Reserve  Bank  costs,  the  fee  would  be  $5 
to  $6  per  bundle  of  cross-shipped 
currencv.  Depositor^'  institutions  would 
pay  the  fee  when  they  deposit  fit 
currency  and  order  the  same 
denomination  within  the  same  business 
week  in  a  Reserve  Bank  zone  or  sub- 
zone.  The  fee  would  not  be  assessed  on 
deposits  of  unfit  or  surplus  fit  currency, 
where  surplus  is  defined  as  currency 
that  is  not  needed  by  the  depository 
institution  within  the  business  week  of 
its  deposit.  The  fee  also  would  not  be 
assessed  on  deposits  of  $50  and  Si 00 
notes  because  these  notes  are  a 
relatively  minor  c(5mponent  of  cross- 
shipped  currency  and.  more 
importantly,  because  of  the  risk  that 
depository  institutions  might  recirculate 
high-denomination  c:ounterfeit  notes. 
The  Reserve  Banks  estimate  that  the 
recirt  ylation  fee  would  affect 
approximately  lOU  of  the  Reserve  Banks' 
largest  cash  customers. 

The  Board  proposes  initially  to 
exclude  one-dollar  notes  from  the 
recirculation  policy.  Because  of  the 
relatively  low  im  idence  of 
counterfeiting  and  the  low  value  of  one- 
dollar  notes,  depository  institutions 
handle  them  differently  from  higher 
di'noriiinations  in  various  ways  that 
minimize  costs.  The  incremental  costs 
to  depositorv  institutions  of  sorting  and 
recirculating  fit  one-dollar  notes  instead 
(if  iirdering  them  from  Resi^rve  Banks 
would  likely  be  greater  than  the  c(3sts 
for  higher  denominatiim  notes.  Reserve 
Banks  are  working  with  the  banking 
iiuiustrv  with  the  goal  of  achieving  net 
savings  comparable  to  those  that 
Reserve  Banks  could  realize  by 
including  (ine-dollar  notes  in  the 
recirculatiim  policv .  It  this  collaborative 
effort  fails  to  yield  comparable  savings 
to  tliose  achieved  by  Reserve  Banks 
thmugh  impli^ment.ition  of  this  policy 
within  two  vears  of  the  effective  date  of 
the  permanent  custodial  inventory 
program,  the  Board  proposes  to  apply 
the  recirculation  policy  to  one-dollar 
notes. 

The  Bnard  proposes  to  set  the 
recirc  ulatiiin  fee  to  recover  Reserve 
Banks  (  osts  that  vary  with  the  quantity 
of  currencv  that  thev  process.  The 
recirculation  fee  would  not  he  subject  to 
the  pri(  ing  retiuirements  ot  the 
Monetary  Control  Act  (MCA)  The  MCA 
applies  to  (  urrencv  and  coin  services 
such  a>  transportation  and  coin 
wrapping,  hut  not  to  services  "of  a 
governmental  nature,  such  as  the 
disbursement  and  receipt  of  new  or  fit 


coin  and  currency."  **  The  Board 
determined,  in  the  development  of  its 
pricing  principles,  that  "cxurency  and 
coin  processing  (paying,  receiving,  and 
verifying  both  coin  and  currency,  and 
issuing,  processing,  canceling,  and 
destroying  currency)  are  governmental 
functiops  and  would  not  be  considered 
priced  services  subject  to  MCA."  ^  The 
proposed  recirculation  fee  is  not  for 
priced  cash  services  subject  to  MCA; 
rather,  it  is  a  recovery  of  costs  intended 
to  encourage  private-sector  behavioral 
changes  that  would  lower  the  overall 
societal  costs  of  cash  processing  and 
distribution  by  curtailing  overuse  of  a 
free  governmental  service. 

De  minimis  Exemption 

The  Board  proposes  to  exempt  de 
minimis  levels  of  cross-shipped 
currency  from  the  recirculation  fee. 
Depository  institutions  would  not  pay  a 
recirculation  fee  for  the  first  1.000 
bundles  of  currency  cross-shipped  in  a 
zone  or  sub-zone  each  quarter  for  three 
reasons.'"  First,  the  exemption  would 
compensate  for  minor  differences 
between  currency  fitness  determinations 
made  by  depository  institutions  and 
Reserve  Banks  in  processing  these 
notes. ' '  Second,  the  exemption  would 
limit  the  effect  of  the  policy  on 
institutions  whose  small  scale  of 
currency  operations  may  not  justify 
investments  in  sorting  equipment. 
Third,  the  exemption  would  allow 
depository  institutions  experiencing 
unanticipated  swings  in  customer 
demand  to  order  or  deposit  currency 
without  incurring  a  fee.  The  proposed 
exemption  would  rot  have  a  material 
effect  on  Reserve  Bank  processing 
volumes,  but  would  reduce  or  eliminate 
the  cost  of  the  policy  for  a  large  number 
of  depository  institutions. 

A  Reserve  Bank  would  apply  the  de 
minimis  exemption  to  currency  that  a 
depository  institution  cross-ships  in  a 
zone  or  sub-zone  during  each  quarter. 
Depository  institutions  could  not 
transfer  a  de  minimis  exemption  from 
one  zone  or  sub-zone  to  another.  All  or 
part  of  an  exemption  that  a  depository 
institution  did  not  use  during  a  quarter 
would  expire  at  the  end  of  that  quarter. 
Reserve  Banks  would  apply  the 
exemption  against  depository 


"  12h  llong   Rec   S31fi8  (March  27,  1980) 
(statement  of  .Senator  Pruxmire) 

■45  I'R  56893.  September  4.  1980. 

"Reserve  Banks  will  review  the  level  of  the  rfc 
mjni/TiiS  exemptinn  annually  The  1.000-bundle 
exemption  excluiies  one-iiollar  notes. 

' '  Because  Resene  Banks  would  assess  the 
rerirtnilation  fee  for  all  fit  notes  deposited  above  the 
df  miinmis  exemption,  depository  institutions 
would  have  an  incentive  to  ensure  that  their  fitness 
determinations  are  comparable  to  those  of  Reser\'e 
Banks. 


■;oiRn 
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institutions'  total  volumes  of  cross- 
shipped  currency,  not  against  each 
individual  denomination. 

Cost  Analysis  of  the  Recirculation  Policy 

During  2002,  Reserve  Banks  processed 
34.2  billion  notes,  with  total  costs  of 
approximately  $342  million.  This 
number  includes  19.4  billion  $5  through 
$20  notes.  6.7  billion  of  which 
depository  institutions  cross-shipped. 
Curtailing  current  cross-shipping  and  its 
expected  future  growth  would  reduce 
Reserve  Banks'  expenses  by  enabling 
them  to  scale  down  cmrency  processing 
operations  and  delay  future  capital 
investments  in  equipment  and  facilities. 
The  Board  estimates  that  by 
implementing  the  proposed 
recirculation  policy.  Reserve  Banks 
could  avoid  currency  processing  costs  of 
up  to  $35  million  per  year  based  on 
2002  expense  data.  12 

Custodial  Inventory  Program 

Reserve  Banks  would  incur 
approximately  $400,000  per  year  in 
operating  costs  to  administer  the 
proposed  custodial  inventory  program, 
including  auditing  the  custodial 
inventories,  managing  the  overall 
program,  and  amortizing  an  investment 
to  develop  software  to  monitor  Reserve 
Bank  currency  in  custodial  inventories. 
The  Reserve  Banks  estimate  that  during 
the  first  year  of  the  program  their  costs 
would  total  approximately  $600,000 
because  of  one-time  charges  for  training 
and  site  evaluations. 

The  Board  believes  that  depository 
institutions  also  may  incur  some 
additional  costs  in  operating  a  custodial 
inventory.  For  example,  depository 
institutions  may  have  to  modify  their 
facilities  to  segregate  Reserve  Bank 
currency  or  to  enhance  their  physical 
security,  perhaps  by  installing 
surveilleince  equipment.  They  may  also 
have  to  enhance  physical-  and 
procedural-access  controls  and  engage 
in  additional  sorting  and  other  handling 
of  the  notes  held  in  a  custodial 
inventory. 

Recirculation  Fee 

Most  of  the  depository  institutions 
with  the  largest  cash  operations  have 
reported  that,  whether  or  not  the  Board 


'-'This  estimate  includes  costs  that  vary  with  the 
volume  of  currency  processed,  including  labor, 
materials,  and  equipment.  The  amount  by  which 
Reserve  Banks  are  able  to  reduce  costs  would 
depend  on  the  actual  decline  in  volimies  because 
of  this  proposed  policy.  This  decline  would  depend 
on  the  extent  to  which:  (1)  Depository  institutions 
elect  to  pay  the  fee  instead  of  recirculating;  (2) 
depository  institutions  take  full  advantage  of  the  de 
minimis  exemption:  and  (3)  depository  institutions 
alter  their  handling  of  denominations  not  covered 
by  the  proposed  policy. 


adopts  this  recirculation  policy,  by  2006 
they  will  use  medium-  or  high-speed 
sorting  equipment  to  process  much  of 
the  cmrency  deposited  to  Reserve 
Banks.  Most  of  these  depository 
institutions  would  need  only 
inexpensive  modifications  to  their 
processing  equipment  to  recover  fit 
currency  for  recirculation.  The  Board 
estimates  that  the  total  annual 
incremental  expense  would  be 
approximately  $2  million  for  all 
institutions  using  automated  equ-pment 
to  identify  notes  that  are  fit  to 
recirculate." 

With  the  recirculation  fee  at  $5  to  $6 
per  bundle  of  cross-shipped  currency, 
the  Board  projects  that  depository 
institutions  would  incur  up  to  $18 
million  in  fees  annually  where  it  is  not 
economical  for  them  to  install  currency 
fitness  sorting  equipment. i"*  Instead  of 
paying  a  recirculation  fee  to  cross-ship 
this  currency,  however,  the  Board 
would  expect  depository  institutions  to 
explore  lower-cost  alternatives,  such  as 
having  tellers  manually  sort  currency  at 
the  point  of  receipt,  paying  currency  to 
customers  without  fitness  sorting  when 
a  range  in  the  quality  of  notes  is 
acceptabls  to  customers,  or  obtaining 
currency  processing  services  ft-om  other 
local  institutions  or  armored  carriers 
able  to  offer  pricing  that  reflects 
economies  of  scale. ^^  The  Board  would 
expect,  therefore,  that  altogether 
depository  institutions  would  incur 
total  costs  of  approximately  $20  million 
annually  for  recirculating  most  of  the  $5 
through  $20  denomination  notes  they 
currently  cross-ship. 

Conclusion 

The  Board  projects  that  the  societal 
benefits  of  implementing  the 
recirculation  fee  would  outweigh  the 
societal  costs  by  up  to  $15  million  per 
year."*  For  the  most  part,  the  benefits 
would  accrue  from  avoided  operating 
expenses  at  Reserve  Banks.  Greater 
recirculation  by  depositor^'  institutions 


'  'The  Board  assumes  that  depository  institutions 
that  use  or  acquire  medium-  or  high-speed  sorting 
equipment  would  use  it  to  process  all  but  one- 
dollar  notes  for  quality  This  estimate  also  assumes 
that  under  the  proposed  policv  those  depositorv 
institutions  would  process  most  of  the  S5  through 
S20  notes  that  they  deposited  with  Reser\'e  Banks 
during  2002. 

'■•This  is  the  total  estimated  recirculation  fee  that 
depositor^'  institutions  would  incur  if  they  cross- 
shipped  50  percent  of  S5  through  S20  notes. 

'  '  Depositor\'  institutions  indicate  that  their 
customers  are  willing  to  accept  a  wider  range  in  the 
quality  of  S5  notes  than  for  the  higher 
denominations. 

""The  incremental  costs  to  Reserve  Banks  to 
implement  the  recirculation  fee  wil;  be  minimal — 
primarily  costs  associated  with  amortizing  a  S600 
thousand  software  development  investment  that 
will  allow  Reserve  Banks  to  track  cross-shipping 
systematically. 


would  reduce  the  growth  of  Reserve 
Bank  currency  receipts  and  processing, 
and  delay  expansion  of  publicly  owned 
and  operated  currency-processing 
infrastructure.  Depository  institutions 
may  incur  increased  costs  if  they  elect 
to  participate  in  the  custodial  inventory 
program,  take  actions  to  avoid  paying 
fees,  or  choose  to  pay  fees.  Any  costs 
incurred  by  depository  institutions  are 
estimated  to  be  significantly  smaller 
than  the  costs  that  Reserve  Banks  will 
avoid  if  the  institutions  reduce  or  cease 
cross-shipping  currency. 

Phased  Implementation 

The  Board  proposes  to  implement  the 
recirculation  policy  in  phases.  If  the 
Board  ^proves  implementation  of  the 
custodial  inventory  program  following 
the  proof-of-concept  program,  the  first 
phase  will  expand  the  program  to  all 
eligible  participants.  In  the  second 
phase,  which  will  begin  approximately 
one  year  after  the  effective  date  of  the 
permanent  custodial  inventory'  program. 
Reserve  Banks  will  begin  assessing  the 
cross-shipping  fee.^"  In  the  third  phase, 
which  will  begin  two  years  after  the 
effective  date  of  the  permanent 
custodial  inventor}'  program,  the  Board 
would  extend  the  recirculation  policy  to 
one-dollar  notes  if  the  Reserve  Banks' 
net  savings  from  collaborating  with 
depository  institutions  is  not 
comparable  to  those  resulting  from  the 
implementation  of  this  policy  for  $5 
through  $20  notes. 

5.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA)  i".  the 
Board  reviewed  the  proposed  rule  under 
the  authority  delegated  to  it  by  the 
Office  of  Management  and  Budget 
(OMB).  The  proposed  rule  contains 
requirements  that  are  subject  to  the  PRA 
and  required  to  obtain  a  benefit.  The 
respondents/recordkeepers  are  for-profit 
financial  institutions.  The  Board  may 
not  conduct  or  sponsor,  nor  is  an 
organization  required  to  respond  to,  this 
information  collection  unless  it  displays 
a  ciirrently  valid  OMB  control  number. 
The  Board  will  obtain  an  OMB  control 
number. 

In  2003.  the  Board  authorized  Reserve 
Banks  to  implement  a  one-year  proof-of- 
concept  program  starting  in  2004.  The 
proof-of-concept  program  would  allow 
Reserve  Banks  to  evaluate  how  custodial 
inventories  influence  depository 
institutions'  patterns  of  depositing  and 
withdrawing  currency,  while  allowing 


'    If  the  Board  de<:ides  not  to  implement  the 
custodial  inventory  program,  it  will  implement  the 
recirculation  fee  one  year  after  termination  of  the 
proof-of-concept  program 

"'44U.S.C.  3506;  5  CFR  1320  Appendix  .\  1 
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depositor'  institutions  to  assess  the 
value  of  participating  in  the  program  To 
initiate  the  proof-nf-con(  ept  program. 
Reserve  Banks  would  select  15 
depository-  institution  sites  from 
applications  submitted  via  the  Internet 
The  Board  estimates  that  it  would  take 
a  depository  institution,  on  average,  12 
hours  (ranging  from  H  and  Ifi  hours)  to 
complete  and  submit  an  application 
The  applic:ation  would  retjufst 
information  such  as.  A  description  ot 
the  vault  and  vault  security:  contact 
person  information;  prior  year's  loss 
histor\  for  the  proposed  vault,  volume, 
amount,  and  dail\  averages  of  vault 
holdings,  personal  computer  awiilabilitv 
and  Internet  access;  and  certification  of 
insurance  coverage.  After  hfing 
accepted  into  the  proof-oi-concept 
program,  depository  institutions  would 
be  required  to  use  an  Internet-based 
inventorv  tracking  system  that  would 
take  each  institution  appro.ximately  15 
minutes  per  dav  (excluding  weekends 
and  holidavs)  to  track  cash  inventory. 

The  Board  would  begin  to  evaluate 
the  results  of  the  proof-of-concept 
program  after  six  months  of  operation. 
Based  on  the  public  comments  and  the 
results  of  the  proof-of-con(;ept.  the 
Board  would  determine  whether  to 
implement  a  permanent  custodial 
inventorv  program 

If  the  Board  implements  a  permanent 
program,  the  15  proof-of-c:onc^■pt 
participants  wcjuld  have  the  opportunitv 
to  continue  operating  custodial 
inventories,  and  Reserve  Banks  would 
select  up  to  1,35  additional  sites.  These 
new  participants  would  be  required  to 
submit  an  applicatiim  and.  if  accepted 
into  the  program,  use  the  Internet-based 
inventorv  svstem 

The  Board  will  review  and,  if  needed, 
revise  the  following  burden  estimates 
after  the  first  six  months  of  the  proof-of- 
concept  program 

(1 )  S'umher  of  proof-of-concept 
program  sites:  15 

(2)  S'umher  ot  custodial  inventory 
sites:  150 

(3)  Response  time:  12  hours  per 
application  submitted;  15  minutes  per 
dav  for  inventrir\  tracking;  estimated 
total  annual  burden:  11.175  hours 

The  Board  requests  comment  on  how 
manv  depositorv  institutions  will 
complete  and  submit  the  application  tn 
partake  in  the  proof-of-concept  program 
or  the  custodial  inventorv  program, 
including: 

(1)  Whether  the  proposed  collection 
of  information  is  nec;essary  for  the 
proper  performance  of  the  Board  and 
Reserve  Banks'  functions:  ini  luding 
whether  the  information  has  practical 
utilitv; 


(2)  The  accuracy  of  the  Board's 

estimate  of  the  burden  of  the  proposed 
information  (;ollef:tion,  including  the 
cost  <if  1  iimpliani  e; 

(3)  Wavs  to  enhance  the  quality, 
utilitv.  and  (  laritv  of  the  information  to 
be  (  ()lle(  teii,  and 

(4)  Wavs  to  minimize  the  burden  of 
information  collection  on  respondents, 
mi  lading  through  the  use  of  automated 
(  ollet  turn  tet  hmques  or  other  forms  of 
information  tec  hnology. 

6.  Comments 

The  Board  requests  comments  on  all 
aspects  of  the  proposed  recirculation 
[)olicv  as  des(  ribfif  below,  on  the 
iienefits  and  drawbac  ks  of  implementing 
it.  .111(1.  in  [lartii  ul.ir,  mi  the  following 
quehtums: 

(1 )  How  effective  will  thf  proposed 
(  ustodial  inventor\  program  and  the 
recirculation  fee  be  in  redut:ing  or 
eliminating  cross-shipping?  What  are 
the  major  benefits  and  drawbacks  of 
custodial  iiuentories  and  the 
recin.ul.itidn  fee? 

(21  Art'  there  effective  alternate 
appro.K  he.s  that  th>'  Board  should 
consider  to  increase  depository 
institutions'  recirculation  of  currency? 

{{)  Are  there  factors  not  described  in 
this  notice  th.it  would  affect  a 
depositorv  institution's  decision  to  pay 
a  recirculation  fee  or  undertake  greater 
recir(  ulation  of  currencv  within  its 
organization:'  What  are  the  benefits  and 
drawbacks  of  allowing  a  de  minimis 
exemption  of  l.OOO  bundles  of  currency 
per  depositorv  institution  per  quarter  for 
a  zone  or  sub-zone?  Is  there  an 
alternatue  approach  to  .idministering 
tht'  (/'•  inmimis  exemption  that  would 
address  identified  drawbacks  ami  still 
achieve  tht*  intended  obiet:tives  of 
reducing  the  burden  of  complying  on 
depositorv  institutions  with  small 
I  urrt'iu  \  (ipt-ratioiis  while  ensuring  that 
most  cross-shipping  activitv  is  governed 
bv  the  policy  :' 

(41  Under  what  circumstances  would 
it  be  reasonahlf  and  practical  for 
depositorv  institutions  to  adopt  lower- 
cost  alternatives  to  the  recirculation  fee. 
such  as  lia\ing  tellers  manuallv  sort 
(  urrtMH  V  at  the  point  of  rec;eipt.  paying 
I  urrtMU  \  to  customers  without  fitness 
sorting  when  a  range  in  the  quality  of 
notes  is  acceptable  to  customers,  or 
obtaining  currency  processing  services 
from  other  local  institutions  or  armored 
earners  able  tn  nffer  prices  that  reflect 
economies  of  scaU"" 

15)  ,\re  there  alternative  approaches 
that  (  mild  be  used  to  improve  the 
e'ffi(  it'iii  \  of  handling  one-dollar  notes 
other  th.ui  ap[il\  iiig  the  cross-shipping 
fee?  What  savings  would  an  institution 


expect  to  realize  from  these  alternative 
approaches? 

(6)  What  costs  would  a  depository 
institution  anticipate  incurring  for 
operating  a  custodial  inventory?  How 
should  Reserve  Banks  calculate  the  cap 
on  the  amount  of  currency  that  a 
depository  institution  may  deposit  in  a 
custodial  inventory?  How  many  bundles 
of  currency  should  Reserve  Banks 
require  a  depository  institution  to 
recirculate  per  week  to  qualify  for  a 
custodial  inventory? 

(7)  What  would  be  the  effects  of  the 
program,  if  any.  on  depository 
institutions'  customers,  on  armored 
carriers,  or  on  other  parties? 

7.  Proposed  Federal  Reserve  Cash 
Recirculation  Policy 

The  Board  proposes  the  following 
policy  to  promote  depository  institution 
recirculation  of  currency. 

Policy 

Reserve  Banks'  role  in  the  distribution 
of  currency  is  to  make  available  to 
depository  institutions  a  supply  of 
genuine  (new  and  fit)  currency 
sufficient  to  meet  the  public's  cash 
demand.  Reserve  Banks  remove  unfit 
notes  from  circulation  and  act  as 
intermediaries  between  depository 
institutions,  accepting  notes  from  those 
that  have  a  surplus  and  providing 
currency  to  those  with  a  shortfall. 
Depository  institutions  act  as 
intermediaries  to  recirculate  fit  currency 
among  their  customers.  Cross-shipping 
occurs  when  an  institution  deposits  fit 
currency  and  orders  currency  of  the 
same  denomination,  above  the  de 
minimis  exemption,  within  the  same 
week,  in  a  Reserve  Bank  zone  or  sub- 
zone. 

Custodial  Inventory  Program 

The  Board  proposes  to  establish  a 
custodial  inventory  program  to  promote 
currency  recirculation  by  reducing 
depository  institutions'  opportunity 
costs  for  holding  currency.  Participants 
in  the  custodial  inventory  program 
would  hold,  in  their  vaults,  currency  on 
the  books  of  the  Reserve  Banks  that  they 
otherwise  might  have  shipped  to.  and 
then  ordered  from.  Reserve  Banks 
during  a  business  week.  This  program 
would  include  the  following  elements. 

(1)  Only  depository  institutions  are 
eligible  to  participate  in  the  custodial 
inventory  program;  however,  depository 
institutions  that  outsource  their 
currency  vault(s)  to  a  third  party  would 
also  be  eligible. 

(2)  A  depository  institution  must  be 
able  to  recirculate  among  its  customers 
a  substantial  volume  of  eligible 
denominations  of  currency  in  the  zone 
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or  sub-zone  of  a  proposed  custodial 
inventory  site.  If  the  Board  approves 
.  implementation  of  a  permanent 
custodial  inventory  program,  Reserve 
Banks  will  determine  the  minimum 
bundles  of  ciurency  that  depository 
institutions  must  be  able  to  recirculate 
on  a  weekly  basis  to  qualify  for  the 
custodial  inventory  program.  Thereafter, 
Reserve  Banks  will  review  annually  the 
minimmn  bundles  required  for 
depository  institution  participation  in 
the  custodial  inventory  program. 

(3)  Depository  institutions  may 
deposit  into  custodial  inventories  notes 
that  they  sort  by  denomination,  count, 
and  package  in  bundles.  Depository 
institutions  may  deposit  notes  of  any 
denomination  that  is  subject  to  the 
recirculation  fee. 

(4)  Depository  institutions  may 
deposit  currency  into  or  withdraw 
currency  ft-om  custodial  inventories  at 
any  time  during  the  local  Reserve 
Bank's  business  day. 

(5)  Depository  institutions  may 
maintain  cmrency  in  custodial 
inventories  on  the  Reserve  Bank's  books 
during  fitness  sorting  or  re-packaging. 

(6)  After  reviewing  the  results  of  the 
proof-of-concept  program,  the  Board 
will  establish  the  inventory  cap  for 
currency  that  depository  institutions 
may  deposit  into  custodial  inventories. 

(7)  Depository  institutions  that  ■ 
operate  custodial  inventories  may 
continue  to  order  currency  from  and 
deposit  currency  to  Reserve  Banks, 
which  will  monitor  the  activity  for 
cross-shipping. 

(8)  Reserve  Banks  will  require 
depository  institutions  to  account  for 
custodial  inventory  transactions  via  a 
Reserve  Bemk-provided,  Internet-based 
accounting  and  inventory  tracking 
system,  to  allow  both  Reserve  Banks  and 
the  depository  institutions  to  monitor 
the  Reserve  Bank-owned  currency. 

(9)  Depository  institutions  that 
operate  custodial  inventories  must  agree 
to  requirements  that  mitigate  the  risks 
that  Reserve  Banks  incur  by  allowing 
the  institutions  to  hold  their  currency. 
These  measures  include  the  following: 

(a)  A  depository  institution  that 
operates  a  custodial  inventory  must 
indemnify  the  Reserve  Bank  against 
theft  or  loss  of  Reserve  Bank  currency. 
As  provided  in  Reserve  Banks* 
Operating  Circular  1 ,  Account 
Relationships,  any  such  obligation  is 
secured  by  all  of  the  institution's  assets 
in  the  possession  of,  or  maintained 


with,  any  Reserve  Bank,  including  its 
Federal  Reserve  account. 

(b)  Potential  custodial  inventory  sites 
must  comply  with  Reserve  Bank 
physical  seciuity  guidelines  for  vaults, 
access  control,  and  camera  coverage. 

(c)  Depository  institutions  proposing 
potential  custodial  inventory  sites  must 
agree  to  operate  their  facilities  in 
accordance  with  Reserve  Bank 
guidelines  for  access  and  control. 

(d)  Depository  institutions  that 
operate  custodial  inventories  must 
segregate  Reserve  Bank  currency  from 
other  ciurency. 

(e)  Depository  institutions  that 
operate  custodial  inventories  must 
allow  full  access  to  Reserve  Banks,  the 
Board,  the  General  Accounting  Office, 
and  their  agents  for  unannounced  audits 
of  Reserve  Bank  currency. 

(f)  To  qualify  for  a  custodial 
inventory,  a  depository  institution  must 
be  financially  sound,  as  determined  by 
its  administrative  Reserve  Bank. 

(10)  Any  depository  institution  that 
uses  a  custodial  inventory  to  circumvent 
the  intent  of  the  recirculation  policy 
will  lose  its  eligibility  to  participate  in 
the  program. 

Recirculation  Fee 

(1)  Fee.  Reserve  Banks  will  charge 
depository  institutions  a  recirculation 
fee  to  recover  currency  processing  costs 
for  every  1 ,000  fit  notes  that  a 
depository  institution  cross-ships,  above 
a  de  minimis  exemption.  A  Reserve 
Bank  will  assess  a  recirculation  fee  if  a 
depository  institution  deposits  fit 
currency  and  orders  the  same 
denomination  within  the  same  business 
week,  within  a  Reserve  Bank  zone  or 
sub-zone.  This  policy  does  not  apply  to 
$50  and  $100  notes. '^  Based  on  current 
costs,  Reserve  Banks  project  that  the 
recirculation  fee  will  be  in  the  $5  to  $6 
range  for  every  1,000  notes  of  currency 
that  a  depository  institution  cross-ships. 
Reserve  Banks  will  announce  the 
amount  in  the  quarter  before 
implementing  the  fee. 

(2)  Recirculation  fee  components.  The 
recirculation  fee  will  be  based  on  those 
Reserve  Bank  costs  that  vary  with  the 
quantity  of  currency  processed.  Such 
costs  include  personnel,  materials,  and 
equipment.  The  fee  will  not  include 
overhead  costs  such  as  facilities,  legal, 
business  development,  audit,  and 
protection  services  that  Reserve  Banks 
incur  to  meet  their  central  bank  cash 
services  responsibilities. 


(3)  Recirculation  fee  de  minimis 
exemption.  Reserve  Banks  will  allocate 
recirculation  de  minimis  exemptions  to 
depository  institutions  for  each  zone  or 
sub-zone  where  they  do  business. 
Reserve  Banks  will  apply  the 
exemptions  to  depository  institutions' 
total  cross-shipped  volume;  exemptions 
will  not  be  denomination  specific.  De 
minimis  exemptions  may  not  be 
transferred  from  one  zone  or  sub-zone  to 
another.  Unused  de  minimis  exemptions 
will  expire  at  the  end  of  each  quarter. 
Initially,  the  de  minimis  exemption 
would  be  1,000  bundles  per  quarter. 
Reserve  Banks  will  review  the  level  of 
the  de  minimis  exemption  annually. 

(4)  One-dollar  notes.  Initially,  Reserve 
Banks  will  not  assess  a  recirculation  fee 
for  one-dollar  notes.  Reserve  Banks  will 
work  with  the  banking  industry  to 
achieve,  within  two  vears  of  the 
effective  date  of  the  permanent 
custodial  inventory  program,  Reser\'e 
Bank  net  savings  comparable  to  those 
that  could  be  realized  by  including  one- 
dollar  notes  in  the  policy.  Reserve 
Banks  will  review  one-dollar 
recirculation  annually  for  the  duration 
of  the  collaborative  program.  If  this 
collaborative  effort  fails  to  yield  savings 
comparable  to  those  achieved  by 
Reserve  Banks  through  implementing 
this  policy  to  the  $5  through  S20 
denominations,  the  Board  will  include 
one-dollar  notes  under  the  recirculation 
policy. 

(5)  Reserve  Bank  zones  and 
monitoring.  Reser\'e  Banks  will  monitor 
currency  orders  and  deposits  for  all 
endpoints  of  depository-  institutions  in 
each  Reserve  Bank  office  ser\'ice  area 
("zone")  for  recirculation.  Reserve  Bank 
zones  with  large  metropolitan  areas 
located  at  a  significant  distance  from  a 
Reserve  Bank  office  may  be  divided  into 
smaller  ser\'ice  areas  ("sub-zones"). 
Reserve  Banks  will  monitor  together 
endpoints  located  in  and  pear  a  sub- 
zone  under  the  recirculation  policy. 
Reserve  Banks  will  monitor  endpoints 
in  other  parts  of  a  zone  as  a  group 
separate  from  the  endpoints  in  the  sub- 
zone.  Customers  may  choose  the  zone  or 
sub-zone  in  which  to  include  border 
endpoints.  The  criteria  for  establishing 
sub-zones  balance  the  size  of  a 
metropolitan  area  against  its  distance 
from  the  Reserve  Bank  office.  The  table 
below  outlines  proposed  sub-zone 
criteria,  as  well  as  the  cities  that  would 
currently  qualify.  Reser\'e  Banks  will 
review  sub-zone  criteria  annually. 


'"Initially,  Reserve  Banks  will  also  not  assess  a 
recirculation  fee  for  one-dollar  notes. 
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Table  1  .—Reserve  Bank  Sub-Zones 


MSAs    >    1000    miles    from    RB    with    population   > 

250,000 
MSAs  >  250  miles  &  with  population  >  500,000      


MSAs  >  125  miles  &  with  population  >  1,000  000 


MSAs  >  100  miles  &  with  population  >1. 500.000 


Distance  from 

reserve  bank 
office 


Metropolitan  statistical  area  (MSA) 


Population  20 


2.387  Honolulu.  HI  

1,448  Anchorage.  AK  

275  Las  Vegas.  NV  

270  Albuquerque.  NM 

270  Sarasota — Bradenton,  Orlando,  Tampa,  FL 

278  McAllen— Edinburg — Mission,  TX  

260  Charleston.  SC  

125  San  Diego.  CA 

168  Raleigh— Durtiam — Chapel  Hill,  NO 

156  Grand  Rapids.  Ml  

114  Indianapolis.  IN  

Ill  1  Columbus.  OH  


876,156 

260.283 

1 ,563.282 

712.738 

4,630.517 

569.463 

549.033 

2,813.833 

1,187.941 

1.088.514 

1 .607,486 

1,540,157 


-^'Census  Bureau  Ranking  Tables  for  Metropolitan  Areas   Population  in  2000.  and  Population  Change  from  1990  to  2000,  number  PHC-T- 
3.hnp:// www.census.gov/population/www.cen2000/tablist  html. 


(B)  Wpfklv  monitoring.  Reser\'e  Banks 
will  monitor  depository  institutions' 
order  and  deposit  activity  weeklv  for 
cross-shipping  (Monday  through 
Fridav),  If  a  depository  institution 
circumvents  the  recirculation  policy,  for 
example,  bv  alternating  the  weeks  in 
which  it  orders  and  deposits  currency. 
Reserve  Banks  will  apply  the 
recirculation  fee  to  fit  notes  in  such 
deposits 

(7)  Monthly  n-port-^.  Beginning 
February  2004.  each  Reserve  Bank  will 
make  available  to  anv  depository 
institution,  upon  request,  a  monthlv 
report  showiny  that  institutiMn'^  unh'r 
and  deposit  acti\  ity.  and  an  "stiinati'  nt 
recirculation  fees  in  each  Reserve  Bank 
zone  and  sub-zone  where  it  does 
business  in  that  distru  t 

(H)  Zonf  tjuiirtr'riv  average  fitness  rate. 
To  calculate  an  institution's 
recirculation  fee  for  a  zone  f)r  sub-zone. 
Reserve  Banks  will  determine  the 
number  of  fit  notes  deposited  as  a 
percentage  of  total  notes  deposited 
during  eac:h  quarter   Reserve  Banks  will 
then  apply  this  quarterly  average  fitness 
rate  bv  zone  or  sub-zone  to  an 
institutions  deposits  during  the 
following  quarter  to  determine  how 
much  currency  it  cross-shipped. 21  . 

(9)  Fitnt'S.-i  rntfnii.  Bv  December  H  . 
2003.  Reserve  Banks  will  provide  fitness 
sorting  guidelines  and  equipment 
c;alibratinn  standards. 


Bv  order  of  the  Board  of  Governors  of  the 
Ft'derrtI  Reserve  .S\  stem.  October  7.  2003. 

Robert  deV.  Frierson, 

Deputy  Secretan  at  the  Hoard 

'FRDoc-   0:t-25«Jl  Filed  IIVIIVO.I.  H:45  ami 
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P  i  ir  px.uiiple.  if  an  institutions  deposits  in  a 
zone'  ir  sutvziine  included  HO  percent  fit  currency 
duriiis  thf>  period  lanuary  through  March,  the 
Rpsprvp  Bfink  wmild  ^pplv  an  80  percent  zone  or 
•iiih-ZDii.'  .(UHrtfTU   ivcraije  fitness  rale  to  deposits 
friim  that  depiiMlurv  institution  during  the  April 
throiii;h  lune  period  The  Reserve  Bank  would 
ipplv  the  depositiirv  institution's  zont;  or  sub- zone 
quartcrlv  average  fitness  rate  for  second-quarter 
deposits  of  each  denomination  in  determining  the 
recirculation  fee  for  its  third-quarter  deposits,  and 
so  forth. 


FEDERAL  TRADE  COMMISSION 

[File  No.  002  3000] 

America  Online,  Inc.,  et  al.;  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  I'rade  (Commission. 
ACTION:  Proposed  i  onsent  agreement. 

SUMMARY:  I'he  consent  agreement  in  this 
matter  settles  alleged  violations  of 
Federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 

ith'thiids  III  (  iiiiipetitinn   The  attached 
Analvsi.s  to  .\id  I'uiilu  Comment 
describes  both  the  allegations  in  the 
draft  com[)laint  that  at  i  (unpanies  the 
consent  agreeuient  and  the  terms  id  the 
consent  order — emhodied  in  the  consent 
agreement — th.it  wfuild  settle  these 
allegations 

DATES:  ( ,1  iinineiits  inusl  he  received  on 
or  betnrf  ()(  tdh.T  2.J.  20():t, 

ADDRESSES:  Comments  filed  in  paper 
form  stioiild  be  direi  ted  to:  FTC/Ciffice 
of  the  Secret, ir\    Room  1.t9-H   ()()() 
Pennsvlvania  Avenue.  N'W  . 
Washington.  DC  20.5H0.  Conimenls  bled 
in  e|e(  tronic  form  should  be  directed  to 
( '>nsfnl<iiirrt'n]fnt"tti  goy.  as 
prescribed  m  the  SUPPLEMENTARY 
INFORMATION  sei  tion 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ostheimer  or  He.ither  Hi[)[)slev. 
FT(,.  Bureau  of  Consumer  F'roteciion. 
tiOO  Fennsvlvani.i  Avenue,  \\V  . 
Washington.  DC  2()5H(I.  i2()2)   52f)-2()'^)9 
or  :t2f)-,<285. 

f 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721.  15  U.S.C. 
46(0.  and  section  2.34  of  the 
Commission's  Rules  of  Practice.  16  CFR 
2.34.  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copv  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  home  page  (for 
September  23.  2003).  on  the  World 
Wide  Web.  at  http://vv^^■\v. ftc.gov/os/ 
2003/09/ index. htm.  A  paper  copy  can 
be  obtained  from  the  FTC  Public 
Reference  Room.  Room  130-H.  600 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20.580.  either  in  person 
or  by  calling  (202)  326-2222. 

Public  comments  are  invited,  and  may 
be  bled  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTCVOffice  of  the  Secretary.  Room 
159-H.  600  Pennsylvania  Avenue,  NW., 
Washington.  D(^  20580.  If  a  comment 
( ontains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
Confidential.  "  Comments  that  do  not 
( (intain  anv  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format.  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
email  messages  directed  to  the  following 
e-mail  box:  vonsentagreement@ftc.gov. 
Such  comments  will  be  considered  by 
the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
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section  4.9{b)(6)(ii)  of  the  Commission's 
Rules  of  Practice,  16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  America  Online,  Inc.  ("AOL")  and 
its  wholly  owned  subsidiary, 
CompuServe  Interactive  Services,  Inc. 
("CompuServe"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  the  respondents' 
Internet  access  services.  According  to 
the  FTC  complaint,  most  subscribers  to 
AOL's  Internet  service  who  wanted  to 
cancel  their  service  called  AOL's 
customer  service  department.  The 
responsibilities  of  AOL's  customer 
service  representatives  included  trying 
to  retain  subscribers  who  requested 
cancellation  of  their  Internet  service. 
The  complaint  alleges  that  AOL  failed  to 
implement  appropriate  measures  to 
ensure  that  all  customers'  requests  for 
cancellation  were  properly  executed 
and  that  as  a  result,  in  nimierous 
instances,  subscribers  who  requested 
cancellation  were  not  cancelled  and 
continued  to  be  charged  monthly 
service  fees.  According  to  the 
complaint,  this  constituted  an  unfair 
business  practice. 

The  complaint  further  alleges  that 
AOL  and  CompuServe  developed  the 
"CompuServe  $400  Rebate  program" 
whereby  consumers  received  a  $400 
cash  rebate  toward  the  purchase  of  an 
eligible  computer,  if  they  contracted  for 
three  years  of  CompuServe  Internet 
service.  In  connection  with  the  rebate 
program,  respondents  promised  to 
provide  rebate  checks  within  8-10 
weeks,  and  in  some  cases,  45  days. 
According  to  the  complaint,  after 
receiving  rebate  requests  in 
conformance  with  the  offer,  respondents 
extended  the  time  period  in  which  they 
would  deliver  the  rebates  without 
consumers  agreeing  to  this  extension  of 
time  and  failed  to  deliver  the  rebates  to 
consumers  within  the  promised  time 
period.  According  to  the  complaint,  this 
constituted  an  unfair  business  practice. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent  AOL  and 
CompuServe  from  engaging  in  similar 
acts  and  practices  in  the  future. 


Specifically,  Parts  I  and  II  address  the 
cancellation  of  any  Internet  or  online 
service,  or  any  other  product  or  service 
sold  by  means  of  a  continuity  program. 
Part  I  of  the  proposed  order  requires 
respondents  to  establish  and  maintain 
appropriate  measures  for  ensuring  that 
consumers'  requests  for  cancellation  of 
any  such  service  or  continuity  program 
are  promptly  processed  and  that  billing 
will  cease  prior  to  the  next  billing  cycle. 

Part  II.A.  of  the  proposed  order 
prohibits  respondents  from  continuing 
to  charge  any  subscriber  who  has 
requested  cancellation  of  any  covered 
service  or  continuity  program,  even  if 
the  subscriber  is  recorded  as  having 
agreed  to  continue  to  be  a  subscriber, 
unless  respondents  first  obtain  the 
subscriber's  express  informed  consent. 
For  the  subscriber's  consent  to  be 
deemed  "informed,"  the  respondents 
must  clearly  and  conspicuously 
disclose,  before  the  subscriber  consents, 
certain  specified  information,  including 
a  description  of  the  pricing  plan  to 
which  the  subscriber  is  agreeing. 

Part  II. B.  requires  that  respondents 
send  a  confirmation  notice  to  any 
subscriber  who  has  requested 
cancellation  of  any  Internet  or  online 
service  and  who  is  recorded  as  having 
agreed  to  continue  to  be  a  subscriber. 
The  notices  are  to  be  sent  by  first  class 
mail  in  envelopes  with  "IMPORTANT: 
Confirmation  of  continued  service  " 
printed  on  the  front.  The  notices 
confirm  that  consumers  have  agreed  to 
continue  their  service,  inform  them  of 
the  terms  of  their  continued  service,  and 
give  them  the  opportunity  to  send  back 
a  cancellation  request  form,  if  they  do 
not  wish  to  continue  their  service.  Part 
II. C.  requires  that  respondents  cancel 
the  service  of  any  subscriber  who 
returns  the  cancellation  request  form. 

Part  II. D.  provides  that  respondents 
refund  fees  to  certain  subscribers  who 
return  the  cancellation  request  form. 
Subscribers  are  to  be  given  refunds  if 
they  return  the  form  within  thirty  days 
of  the  mailing  of  the  confirmation  notice 
and  do  not  use  the  service  for  any 
significant  period  of  time  after  they 
were  recorded  as  having  agreed  to  « 

continue  as  subscribers. 

Part  lI.E.  requires  that  respondents 
send  a  confirmation  notice  to  any 
subscriber  who  has  requested 
cancellation  of  any  continuity  program 
other  than  Internet  or  online  service  and 
who  is  recorded  as  having  agreed  to 
continue  to  be  a  subscriber.  If  the 
subscriber  has  an  active  Internet  or 
online  service  account  with 
respondents,  the  notice  can  be  sent  by 
e-mail.  Otherwise,  it  is  to  be  sent  by  first 
class  mail.  Part  II. F.  requires  that 
respondents  provide  a  method  through 


which  subscribers  who  are  notified 
pursuant  to  Part  lI.E.  are  able  to  cancel 
via  telephone  or  U.S.  mail. 

Part  III  addresses  the  delayed  rebates 
allegation  and  applies  to  respondents' 
offering  of  a  rebate  in  connection  with 
Internet  or  online  service.  Part  III. A. 
prohibits  the  respondents  from  making 
any  representation  about  the  time  in 
which  any  such  rebate  will  be  mailed, 
or  otherwise  provided  to  purchasers, 
unless  they  have  a  reasonable  basis  for 
the  representation  at  the  time  it  is  made. 
Part  UI.B.  prohibits  respondents  from 
failing  to  provide  any  such  rebate 
within  the  time  specified  or,  if  no  time 
is  specified,  within  thirty  days. 

Parts  IV  through  VII  of  the  proposed 
order  are  reporting  and  compliance 
provisions.  Part  VIII  is  a  provision 
"sunsetting"  the  order  after  twent>' 
years,  with  certain  exceptions. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
raodif\'  in  any  way  their  terms. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 

Secretary. 

[FR  Doc.  03-25902  Filed  10-10-03;  8;45  ami 
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FEDERAL  TRADE  COMMISSION 

[File  No.  031  0064] 

Koninklijke  DSM  N.V.,  et  al.;  Analysis 
To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  October  23,  2003. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/C3ffice 
of  the  Secretary,  Room  159-H,  600 
Pennsylvania  Avenue,  NW.  Washington, 
DC  20580.  Comments  filed  in  electronic 
form  should  be  directed  to: 
consentagreement@ftc.gov.  as 
prescribed  in  the  Supplementary 
Information  section. 
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FOR  FURTHER  INFORMATION  CONTACT: 

[effrey  Pern-,  FTC.  Bureau  uf 
Competition.  600  Pennsylvania  Avenue. 
NW,  Washington.  DC  20580.  (202)  326- 
2331. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721,  15  U.S.C. 
46(f).  and  Section  2.34  of  the 
Commission's  Rules  of  Practice.  16  CFR 
2.34.  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  .Analysis  to  Aid 
Public  (Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  cjf  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
September  23.  2003).  on  the  World 
Wide  Web.  at  "http/in-ww  ftc.gov/os/ 
2003/09/index  htm."  A  paper  copy  can 
be  obtained  from  the  FTC  Public 
Reference  Room.  Rttom  130-H.  600 
Pennsylvania  Avenue.  N'W.  Washington. 
DC  20580.  either  in  person  or  bv  calling 
(202)326-2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  fortn  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
159-H.  600  Pennsylvania  Avenue.  NW. 
Washington.  DC'  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format.  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
e-mail  messages  directed  to  the 
following  e-mail  box: 
coasentagrecment&ftc.gov  Such 
comments  will  be  considered  bv  the 
Commission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  Section 
4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice.  16  CFR  4.9(b)(6)(ii)) 

Analysis  of  Agreement  Containing 
Consent  Orders  To  Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  Agreement 
Containing  Consent  Orders  (  "Consent 
Agreement")  from  DSM  N.V.  ("DSM") 
and  Roche  Holding  AG  (and  its  ultimate 
parent  entity)  ("Roche")  which  is 
designed  to  remedy  the  anticompetitive 
effects  of  the  acquisition  of  Roches 


Vitamins  and  Fine  Chemicals  division 
( "RV&FC")  by  DSM.  Under  the  terms  of 
the  (^(msent  Agreement,  the  companies 
would  be  re(]iiirf'd  to  divest  DSM's 
phvtase  business  to  BASF  AG  (""BASF"). 
The  divestiture  will  take  place  no  later 
than  ten  busint'ss  days  from  the  date  on 
which  DSM  closes  its  proposed 
acquisiticm  of  RV&FC. 

The  proposed  Consent  Agreement  has 
bf^en  plac:ed  on  the  public  record  for 
thirty  days  for  rec:eipt  of  c:omments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  days,  the 
C'ommission  will  again  review  the 
proposed  Consent  Agreement  and  the 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
proposed  Consent  Agreement  or  make 
final  the  Decision  and  Order  ("Order  "). 

Pursuant  to  a  Share  and  Asset 
Purchase  Agreement  dated  February  10. 
2003.  and  amendments  thereto.  DSM 
proposes  to  acquire  certain  voting 
securities  and  assets  from  Roclie 
Holding  AG  that  together  constitute 
Roche's  Vitamins  and  Fine  Chemicals 
division  in  a  transaction  valued  at 
approximately  Si. 9  billion.  The 
Commission's  Complaint  alleges  that 
the  proposed  acquisition,  if 
consummated,  would  constitute  a 
violation  of  Section  7  of  the  Clayton 
Act,  as  amended.  15  U.S.C.  18,  and 
Section  5  of  the  Federal  Trade 
Commission  Act.  as  amended.  15  U.S.C. 
45.  in  the  worldwide  market  for  the 
research,  development,  manufacture, 
and  sale  of  the  feed  enzyme  phytase. 
The  proposed  Consent  Agreement  will 
remedy  the  allege(i  violations  by 
replacing  the  competition  in  the  phytase 
market  that  would  otherwise  have  been 
eliminated  by  the  proposed  acquisition. 

Phvtase  is  an  en/.vme  added  to 
poultry  and  swine  ftied  to  promote  the 
digestibility  of  phosphorous  and  other 
nutrients  that  are  vital  to  efficient 
livestock  production  Without  the 
addition  of  phytase.  monogastric  (;  f^. 
single-stomach)  animals  like  pigs  and 
chif  kens  lack  the  ability  to  digest  much 
of  the  phosphorous  contained  in  animal 
feed.  The  phosphorous  that  is 
unavailable  for  digestion  simply  pas.ses 
through  the  livestock  undigested  and  is 
ultimately  excreted  in  the  manure.  By 
"unlocking"  this  phosphorous  for 
digestion,  phytase  has  the  dual  benefit 
of  ensuring  that  the  animals  receive  the 
benefit  of  these  vital  nutrients,  while  at 
the  same  time  reducing  the 
environmental  impact  caused  by  runoff 
from  livestock  production.  Given  its 
unicjue  advantages,  as  well  as  the 
significant  cost  savings  associated  with 
using  phytase,  it  is  highly  unlikely  that 
phytase  customers  would  switch  to  any 


other  method  of  supplementing 
phosphorous  in  animal  feed,  even  if  the 
prices  of  phytase  were  to  increase 
significantly. 

The  worldwide  market  for  phytase  is 
highly  concentrated.  DSM,  together  with 
its  alliance  partner,  BASF,  pioneered 
the  phytase  market  in  1996,  and  today 
remains  the  largest  supplier  of  phytase 
in  the  world,  with  2002  sales  of 
approximately  $80  million.  Roche,  with 
its  alliance  partner  Novozymes.  is  the 
only  significant  competitor  to  the  DSM/ 
BASF  alliance,  with  2002  phytase  sales 
of  approximately  $59  million.  Together, 
these  two  competing  alliances  dominate 
the  phytase  market,  controlling  over 
90%  of  the  $150  million  worldwide 
market  for  phytase. 

The  proposed  acquisition  would  have 
a  significant  adverse  effect  on 
competition  in  the  worldwide  market 
for  phytase.  Prior  to  this  acquisition,  the 
DSM/BASF  and  Novozymes/Roche 
alliances  competed  vigorously  for  sales 
in  the  growing  phytase  market,  resulting 
in  substantial  price  discounting  for 
phytase  customers.  Each  alliance  also 
invested  significant  resources  in 
research  and  development  efforts 
designed  to  improve  its  own  products, 
in  order  to  keep  pace  with  similar 
investments  being  made  by  the  other 
alliance.  The  proposed  acquisition 
would  link  these  two,  previously 
independent,  alliances,  enabling  them 
to  coordinate  their  actions  and  eliminate 
the  head-to-head  competition  between 
the  only  two  significant  competitors  in 
the  worldwide  phytase  market.  In  doing 
so.  the  proposed  acquisition  would 
allow  DSM  to  exercise  market  power, 
thereby  increasing  the  likelihood  that 
phytase  customers  would  be  forced  to 
pay  higher  prices  and  that  innovation 
and  product  quality  in  this  market 
would  suffer. 

Entry  into  the  phytase  market  is 
difficult,  time  consuming,  and 
ultimately  unlikely  to  deter  or 
counteract  the  competitive  effects  likely 
to  result  from  the  acquisition.  Any 
company  attempting  to  enter  the 
phytase  market  faces  serious  obstacles 
in  developing  a  phytase  enzyme  that 
does  not  infringe  the  various  patents 
held  by  the  market  incumbents.  This 
development  process  alone  generally 
takes  three  to  ten  years,  even  for  an 
experienced  enzyme  producer.  In 
addition,  the  FDA  approval  process  in 
the  United  States  can  take  at  least  one 
to  two  years,  and  regulatory  approval  in 
Europe  generally  takes  even  longer. 
There  are  significant  economies  of  scale 
associated  with  phytase  production,  and 
because  sales  in  the  United  States  and 
Europe  each  account  for  a  significant 
portion  of  the  total  phytase  market,  it  is 
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difficult,  or  impossible,  for  a  potential 
entrant  to  achieve  viable  scale  imtil 
approvals  are  obtained  in  those  two 
jurisdictions.  Finally,  the  process  of 
convincing  customers  to  switch  to  a 
new,  untested,  phytase  enzyme  is  a 
difficult  and  lengthy  one,  often 
requiring  customer  validation  testing 
that  can  take  up  to  two  additional  years. 

The  proposed  Consent  Agreement 
effectively  remedies  the  acquisition's 
anticompetitive  effects  in  the  worldwide 
market  for  phytase  by  requiring  DSM  to 
divest  its  phytase  business  to  BASF  no 
later  than  ten  business  days  after  DSM 
closes  its  proposed  acquisition  of 
RV&FC.  This  business  consists  of, 
among  other  things,  phytase  related 
intellectual  property,  phj^ase  scientific 
and  regulatory  material,  phytase 
manufacturing  technology,  books  and 
records,  and  other  assets  used  in  the 
research,  development,  manufacturing, 
marketing  and  sale  of  phytase.  BASF  is 
well-positioned  to  t£ike  over  these  assets 
and  become  an  independent  competitor 
in  the  phytase  market.  As  DSM's 
phytase  alliance  partner,  BASF  already 
has  primary  responsibility  for  marketing 
and  selling  the  phytase  enzyme 
produced  by  DSM,  and  customers 
already  associate  this  product  with 
BASF."  not  DSM.  Further,  BASF  already 
has  intimate  knowledge  of  DSM's 
research,  development,  and 
manufacturing  efforts  related  to  phytase, 
and  is  well-positioned  to  take  over  these 
responsibilities.  Finally,  BASF  poses  no 
separate  competitive  concern  as  an 
acquirer  of  the  phytase  assets.  For  these 
reasons,  the  Commission  is  satisfied  that 
BASF  is  a  well-qualified  piuT;haser  of 
the  divested  assets. 

The  proposed  Consent  Agreement 
contains  several  provisions  designed  to 
ensure  that  the  divestiture  is  successful. 
In  order  to  reduce  or  eliminate  any 
delay  in  pending  research  projects,  the 
Consent  Agreement  requires  that  DSM 
provide  technical  assistance  with 
ongoing  research  projects  at  BASF's 
request  for  a  period  of  six  months  while 
these  projects  are  being  transferred  to 
BASF.  The  Consent  Agreement  further 
requires  DSM  to  contract  manufactvire 
phytase,  at  BASF's  request,  for  up  to 
two  years.  This  provision  is  designed  to 
eliminate  any  delay  or  interruption  in 
BASF's  ability  to  serve  customers  in  the 
phvtase  market.  In  addition,  the  Consent 
Agreement  requires  DSM  to  provide 
BASF  with  the  opportimity  to  enter  into 
employment  contracts  with  certain  key 
employees,  and  requires  DSM  to 
provide  certain  employees  with 
financial  incentives  to  accept 
employment  with  BASF.  For  a  period  of 
one  year,  the  Consent  Agreement  also 
prohibits  DSM  from  hiring  any  BASF 


employee  with  responsibilities  related 
to  phytase.  Finally,  the  Consent 
Agreement  establishes  firewalls 
designed  to  prevent  information  relating 
to  the  DSM/BASF  phytase  business 
from  flowing  to  the  Novozymes/Roche 
alliance. 

To  preserve  the  full  economic 
viability,  marketability,  and 
independence  of  the  phytase  assets 
pending  divestitiue,  the  Consent 
Agreement  includes  an  Order  to  Hold 
Separate  and  Maintain  Assets.  This 
Order  contains  a  number  of  provisions 
designed  to  ensure  that  the  viability  and 
competitiveness  of  the  divested  assets 
are  not  diminished  prior  to  divestiture. 
Pursuant  to  this  Order,  the  Commission 
has  appointed  KPMG,  LLP  as  Interim 
Monitor  to  oversee  the  asset  transfer  and 
to  ensure  that  DSM  is  expeditiously 
complying  with  its  obligations  under 
the  Consent  Agreement.  The  KPMG 
team  is  headed  by  John  Ellison,  who  has 
over  30  years  of  experience  in  auditing 
and  investigative  work,  and  has  acted  as 
Monitor  in  several  other  divestitures  for 
the  European  Commission.  Mr.  Ellison 
is  supported  by  knowledgeable 
personnel,  including  a  leading  technical 
expert  in  the  field  of  enzymes. 

In  order  to  ensure  that  the 
Commission  remains  informed  about 
the  status  of  the  pending  divestiture, 
and  about  efforts  being  made  to 
accomplish  the  divestiture,  the  Consent 
Agreement  requires  DSM  to  submit  a 
status  report  to  the  Commission  within 
thirty  days  after  the  Order  becomes 
final,  and  every  thirty  days  thereafter 
until  DSM  has  fully  complied  with  the 
Commission's  Order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Consent  Agreement,  and  it  is 
not  intended  to  constitute  an  official 
interpretation  of  the  proposed  Consent 
Agreement  or  to  modify  its  terms  in  any 
way. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 

Secretary: 

[FR  Doc.  03-25903  Filed  10-10-03;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

[File  No.  021  0242] 

Surgical  Specialists  of  Yakima, 
P.L.L.C.,  et  al.;  Analysis  To  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 


Federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  October  24,  2003. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/C3ffice 
of  the  Secretary.  Room  159-H.  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement@ftc.gov.  as 
prescribed  in  the  Supplementary' 
Information  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Lipinsky,  FTC.  Northwest 
Regional  Office,  915  Second  Avenue, 
Suite  2896,  Seattle,  WA  98174.  (206) 
220-4473. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(fJ  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46(f),  and  Section  2.34  of  the 
Commission's  Rules  of  Practice.  16  CFR 
2.34,  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
September  24,  2003),  on  the  World 
Wide  Web,  at 

http://w}M/v.ftc.gov/os/2003/09/ 
index.htm.  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  130-H,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580. 
either  in  person  or  bv  calling  (202)  326- 
2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary.  Room 
159-H,  600  Pennsylvania  Avenue,  NW.. 
Washington-.  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format.  WordPerfect,  or  Microsoft 
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Word)  as  part  of  or  as  an  attachment  to 
email  messages  directed  to  the  following 
email  box:  consentaareementSftc  gov. 
Such  comments  will  be  considered  by 
the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice,  16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Agreement  Containing 
Consent  Order  To  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  proposed 
consent  order  with  Surgical  Specialists 
of  Yakima,  P.L.L.C.  (SSY),  and  two 
general  surgerv  groups — Cascade 
Surgical  Partners.  Inc..  PS.  (CSP)  and 
Yakima  Surgical  Associates,  Inc.,  P.S. 
(YSA) — that  are  members  of  SSY.  The 
agreement  settles  charges  that  these 
parties  violated  section  5  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  4.5.  by 
orchestrating  and  implementing 
agreements  among  members  of  SSY  to 
fix  prices  and  other  terms  on  which  they 
would  deal  with  health  plans, 
agreements  enforced  by  SSY's  members' 
refusal  to  deal  with  such  purchasers 
except  on  collectively-determined 
terms.  The  proposed  consent  order  has 
been  placed  on  the  public  record  for  30 
days  to  receive  comments  from 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  30  days,  the 
Commission  will  review  the  agreement 
and  the  comments  received  and  will 
decide  whether  it  should  withdraw  from 
the  agreement  or  make  the  proposed 
order  final. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  The  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modif\'  their  terms 
in  any  way.  Further,  the  proposed 
consent  order  has  been  entered  into  for 
settlement  purposes  only  and  does  not 
constitute  an  admission  by  any 
Respondent  that  said  Respondent 
violated  the  law  or  that  the  facts  alleged 
in  the  complaint  (other  than 
lurisdirtional  facts)  are  true. 

The  Complaint 

The  allegations  of  the  complaint  are 
summarized  below. 

SSY  was  organized  in  1996  bv  several 
independent  medii  al  practices.  Those 
medical  practices,  \.^hic  h  became 
"members"  of  SS'^'.  were  and  are 
separate  and  independent  in  all  material 
respects,  are  not  subject  to  the  control 
of  SSY.  have  not  unified  their  economic 
interests  and  incentives  through  SSY, 
and  are  not  significantly  integrated 


(either  clinically  or  financially).  SSY's 
activities  on  behalf  of  its  members 
constitute  the  combined  action  of  those 
members,  and  not  unilateral  action  by 
SSY.  SSY  presently  has  24  physician 
members  that  prac  tice  in  five 
specialties.  ENT,  OB/GYN. 
(iphthalmology.  Plastic  Surgery,  and 
General  Surgery.  SSY  represents  90 
percent  of  all  physicians  practicing 
general  surgerv'  in  and  around  Yakima, 
Washington,  which  is  located  in  south- 
central  Washingtcm. 

Acc:ording  to  the  complaint.  SSY 
members  refuse  to  negotiate  or  contract 
with  health  plans  on  an  individual 
basis.  Instead,  all  negotiations  are 
conducted  by  SSY.  and  SSY's  members 
accept  only  those  contracts  deemed 
acceptable  bv  SSY.  In  accordance  with 
this  model.  Respondents  have 
orchestrated  i:ollective  agreements  on 
fees  and  other  terms  of  dealing  with 
health  plans,  have  carried  out  collective 
negotiati(ms  with  several  health  plans, 
and  have  refused  and  threatened  to 
refuse  to  deal  with  health  plans  who 
resisted  Restxmdents'  desired  terms. 

The  complaint  alleges  that 
Respondents  have  succeeded  in  forcing 
health  plans  to  raise  fees  paid  to  SSY 
members  and  thereby  raised  the  cost  of 
medical  care  in  the  Yakima  area.  As  a 
result  of  the  challenged  actions  of 
Respondents.  SS\'  members  receive  the 
highest  fees  for  surgical  services  in 
Washington  By  orchestrating 
agreements  among  SSY  members  to  deal 
only  on  collectively-determined  price 
and  other  terms.  Respondents  have 
violated  section  5  of  the  FTC  Act. 

The  Proposed  Consent  Order 

The  proposed  order  is  designed  to 
reinedv  the  iUegril  i  onduct  charged  in 
the  (.oiiiplaint  and  pre\  ent  its 
recurrence.  It  is  similar  to  many 
previous  consent  orders  that  the 
Commission  has  issued  to  st.'ttle  charges 
that  physician  groups  engaged  in 
unlawful  agreements  to  raise  fees  they 
receive  from  health  plans,  but  with  one 
additional  [)rn\isi(in   In  addition  to  the 
core  prohibitions,  the  proposed  order  in 
this  matter  requires  that  SSY  revoke  the 
membership  of  either  CSP  or  YSA.  .Such 
structural  relief  is  not  routinely  imposed 
but  is  necessar>'  in  this  case  to  reduce 
SSY's  market  power  in  general  surgery. 

The  projiused  order's  specific 
prov  isions  are  as  follows: 

Paragraph  II. A  prohibits  the 
Respondents  from  entering  into  or 
farilitating  anv  agreement  between  or 
among  dn\  ph\Nit  ians:  (1)  To  negotiate 
with  payors  on  any  physician's  behalf: 

(2)  to  deal,  to  refuse  to  deal,  or  to 
threaten  to  refuse  to  deal  with  payors: 

(3)  regarding;  the  terms  of  dealing  with 


any  payor;  or  (4)  not  to  deal 
individually  with  any  payor,  or  to  deal 
with  any  payor  only  through  an 
arrangement  involving  the  Respondent 
SSY. 

Other  parts  of  Paragraph  II  reinforce 
these  general  prohibitions.  Paragraph 
II. B  prohibits  the  Respondents  from 
facilitating  exchanges  of  information 
between  physicians  concerning 
whether,  or  on  what  terms,  to  deal  with 
a  payor.  Paragraph  II. C  bars  attempts  to 
engage  in  any  action  prohibited  by 
Paragraph  II. A  or  II. B:  and  Paragraph 
II. D  proscribes  inducing  anyone  to 
engage  in  any  action  prohibited  by 
Paragraphs  II. A  through  II. C. 

As  in  other  orders  addressing 
providers'  collective  bargaining  with 
health  care  purchasers,  certain  kinds  of 
agreements  are  excluded  from  the 
general  bar  on  joint  negotiations. 
Respondents  would  not  be  precluded 
from  engaging  in  conduct  that  is 
reasonably  necessary  to  form  or 
participate  in  legitimate  joint 
contracting  arrangements  among 
competing  physicians,  whether  a 
"qualified  risk-sharing  joint 
arrangement"  or  a  'qualified  clinically- 
integrated  joint  arrangement." 

As  defined  in  the  proposed  order,  a 
"qualified  risk-sharing  joint 
arrangement  "  possesses  two  key 
characteristics.  First,  all  physician 
participants  must  share  substantial 
financial  risk  through  the  arrangement, 
such  that  the  arrangement  creates 
incentives  for  the  physician  participants 
jointly  to  control  costs  and  improve 
quality  by  managing  the  provision  of 
services.  Second,  any  agreement 
concerning  reimbursement  or  other 
terms  or  conditions  of  dealing  must  be 
reasonably  necessar\'  to  obtain 
significant  efficiencies  through  the  joint 
arrangement. 

A  "qualified  clinically-integrated  joint 
arrangement  "  on  the  other  hand,  need 
not  involve  any  sharing  of  financial  risk. 
Instead,  as  defined  in  the  proposed 
order,  phvsician  participants  must 
participate  in  active  and  ongoing 
programs  to  evaluate  and  modif\-  their 
clinical  practice  patterns  in  order  to 
control  costs  and  ensure  the  quality  of 
services  provided,  and  the  arrangement 
must  create  a  high  degree  of 
interdependence  and  cooperation 
among  physicians.  As  with  qualified 
risk  sharing  arrangements,  any 
agreement  conc:erning  price  or  other 
terms  of  dealing  must  he  reasonably 
necessary  to  achieve  the  efficiency  goals 
of  the  joint  arrangement. 

Paragraph  IV,  which  applies  only  to 
SSY,  solves  the  market  power  issue  by 
requiring  SSY  to  revoke  the  membership 
of  either  CSP  or  YSA,  It  also  requires 
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SSY  to  distribute  the  complaint  and 
order  to  all  physicians  who  have 
participated  in  SSY,  and  to  payors  that 
^  negotiated  or  indicated  an  interest  in 
negotiating  contracts  with  SSY,  and 
requires  SSY  to  terminate,  at  any 
payor's  request  and  without  penalty,  its 
current  contracts  with  respect  to 
providing  physician  services.  Finally, 
SSY  is  prohibited  from  readmitting  any 
physician  from  the  revoked  entity  for 
five  years  and  from  readmitting  the 
revoked  entity  for  10  years. 

Paragraph  V,  which  applies  only  to 
CSP  and  YSA,  requires  them  to 
distribute  the  complaint  and  order  to  all 
physicians  who  have  participatec^  in 
their  activities  and  to  any  physicians 
who  become  involved  with  either  CSP 
or  YSA  in  the  futiu"e. 

Paragraphs  III,  VI,  and  VII  of  the 
proposed  order  impose  various 
obligations  on  Respondents  to  report  or 
provide  access  to  information  to  the 
Commission  to  facilitate  monitoring 
Respondents'  compliance  with  the 
order. 

The  proposed  order  will  expire  in  20 
years. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  03-25904  Filed  10-10-03;  8:45  am] 

BILLING  CODE  6750-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Guide  to  Community  Preventive 
Services  (GCPS)  Task  Force  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 


Control  and  Prevention  (CDC) 
annovmces  the  following  meeting: 

Name:  Task  Force  on  Community 
Preventive  Services. 

Times  and  Dates:  8:30  a.m.-6  p.m., 
October  22,  2003.  8:30  a.m.-3:15  p.m., 
October  23,  2003. 

Place:  The  Turner  Conference  Center, 
1615  Clifton  Road,  NE.,  Atlanta,  Georgia 
30329,  telephone  (404)  712-6000. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

Purpose:  The  mission  of  the  Task 
Force  is  to  develop  and  publish  a  Guide 
to  Community  Preventive  Services, 
which  is  based  on  the  best  available 
scientific  evidence  and  current  expertise 
regarding  essential  public  health 
services  and  what  works  in  the  delivery 
of  those  services. 

Matters  To  Be  Discussed:  Agenda 
items  include:  Briefings  on 
administrative  information;  strategic 
planning;  evaluations;  economic 
reviews  of  collaborative  care 
interventions;  school-based  programs 
for  tobacco  use  prevention;  designated 
driver  programs  &  school-based 
education  for  motor  vehicle  occupant 
injury  prevention;  community  programs 
for  obesity  prevention  &  control; 
approaches  to  reviews  on  HIV 
prevention  and  folate  supplementation; 
2md  promoting  CEincer  screening. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  or  Additional 
Information:  Peter  Briss,  M.D.,  M.P.H., 
Acting  Chief,  Community  Guide  Branch, 
Division  of  Prevention  Research  and 
Analytic  Methods,  Epidemiology 
Program  Office,  CDC,  4770  Buford 
Highway,  M/S  K-73,  Atlanta,  Georgia, 
telephone  770/488-8189. 

Persons  interested  in  reserving  a 
space  for  this  meeting  should  call  770/ 
488-8189  by  close  of  business  on 
October  17,  2003. 

Annual  Burden  Estimates 


The  Director,  Management  Analysis 
and  Services  office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  2umouncements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry. 

Dated:  October  8,  2003. 
Alvin  Hall, 

Director,  Management  Analysis  and  Services 

Office.  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc,  03-25981  Filed  10-10-03;  8:45  am] 

BILUNG  CODE  416^1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request  Proposed 
Projects: 

.    Title:  State  Self-Assessment  Review 
and  Report.  , 

OMB  No.  0970-0223. 

Description:  The  information  to  be 
collected  from  states  includes  statistics 
on  specific  criteria.  This  information  is 
to  be  provided  in  the  form  of  a  report 
submitted  annually  to  the  Secretan,'  of 
the  U.S.  Department  of  Health  and 
Human  Services.  It  is  required  by  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
as  a  substitute  for  process  audits  and 
will  be  used  to  determine  if  states  are 
complying  with  specified  child  support 
requirements. 

Respondents:  State  Child  Support 
Enforcement  Agencies  or  the 
Department/ Agency/Bureau  responsible 
for  Child  Support  Enforcement  in  each 
state. 


Instalment 


Number  of  re- 
spondents 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


Report  

Estimated  Total  Annual  Burden  Hours: 


54 


1 


3.866 


208,764 


208,764 


In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 


comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promenade.  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  E-mail  address: 
rsargis@acf.hhs.gov.  All  requests  should 


be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
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agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  mcluding  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  davs  of  this  publication. 

Dated  October  6   J001 
Robert  Sargis, 

Rffxjrts  Clearancf  ( HfirtrT 

IFR  Doc.  03-2588.T  Filed  10-lOHJJ.  8.45  ami 

BILLING  CODE  41 84-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  Evaluation  nf  the  Fdri\'  Htvid 
Start  Fatherhood  Demonstration. 

i)MB  So   m7{y-Q2:\^ 

Description  Thf'  .-Xdministration  on 
(Children,  't'outh  and  Families  i.-XC^'Fi. 
in  partnership  with  the  Office  of  Chiki 
.Support  Plnfon  ►■ni'Vit   nCSF).  fund^'ll  J 


Earlv  Head  Start  grantees  in  2001  to 
develop  and  implement  creative 
practices  to  increase  the  involvement  of 
fathers  in  their  Early  Head  Start  program 
and  in  the  lives  of  their  children.  ACYF 
subsequentlv  commissioned  a  study  to 
identify  promising  practices  emerging 
through  the  first  two  years  of  the 
demonstration.  The  study  involved  site 
visits  to  participating  programs,  a 
survey  of  demonstration  staff,  and 
collection  of  father  participation  data 
from  the  demonstration  programs. 
ACYF  recently  commissioned  a  follow- 
up  study  to  investigate  programs'  efforts 
to  sustain  meaningful  fatherh(3od 
initiatives  after  the  demonstration  grant 
funding  eiuls  This  submission  requests 
.ipprovdl  to  c:ondu(:t  site  visits  to  a 
subset  of  approximately  9  programs  as 
well  as  a  second  survey  of  staff  and 
collection  of  father  participation  data 
from  all  2  1  demonstration  programs. 

Hfspondfnts  'l\)  reduce  the  burden 
on  denKmstration  staff,  the  survey  will 
be  configured  in  four  versions.  The 
Director  Version  will  be  completed  by 
the  FarU  Htvid  ,Stdrt  program  directors. 
The  Father  (  oordinator  Version  will  be 
completed  h\  the  staff  member 
rt'sponsihlf  for  father  activities.  The 
Fair.ih'  ,Spei  i.ilist  Version  will  be 
( iin![ilct>'d  \i\  the  st.iff  meniher  who 
■vM'ik^  iiii'^t  I  |M^•■1\  with  th«'  FarK'  Head 

Annual  Burden  Estimates 


Start  families  in  the  home.  The  Teacher 
Version  will  be  completed  by  the  staff 
member  working  with  families  of 
children  participating  in  the  Early  Head 
Start  child  care  programs.  Program  staff 
will  also  be  asked  to  submit  data  on 
participating  fathers.  For  each  child 
enrolled  in  the  Early  Head  Start 
program,  the  site  will  be  asked  to 
complete  a  short  "Father/Father  Figure 
Information  Form."  To  avoid 
duplication  of  individual-level  data,  the 
programs  are  requested  to  provide 
extracts  of  information  on  the  children 
and  fathers  in  the  program  from  their 
current  management  information 
systems  whenever  possible.  The  staff 
survey  and  father  data  instruments  will 
be  the  same  as  those  used  in  the  Phase 
I  study  under  the  current  OMB 
clearance  no.  0970-0239.  Site  visit 
protocols  used  in  the  Phase  I  evaluation 
will  also  modified  and  shortened  to 
address  only  those  issues  that  are 
relevant  to  the  research  questions 
proposed  in  Phase  II,  focusing  primarily 
on  changes  in  program  practices  and 
new  strategies  for  sustaining  fatherhood 
initiatives. 

Respondents:  Early  Head  Start 
directors,  fatherhood  program 
coordinators,  family  specialists, 
teachers,  and  fathers  and  mothers  of 
Early  Head  Start  children. 


Instrument 


Number  of  re- 
spondents 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


Site  Visit  interviews  and  Focus  Groups  .... 

Director  Version  of  Survey  , 

Father  Coordinator  Version  of  Survey , 

Family  Specialist  Version  of  Survey  , 

Teacher  Version  of  Survey  

Father  Father  Figure  Information  Forms     . 

Estimated  Total  Annual  Burden  Hours 
'  Average  number  per  site. 


243 
19 
19 
19 
17 
21 


1 
1 
1 
1 

1 

'81 


1.0 
.5 
.5 
.4 
.4 

.16 


243.0 
9.5 
9.5 
7.6 

6.8 

272.1 


548.5 


et\t  nn 


c I I    D__; 
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SUPPLEMENTARY  INFORMATION:  copies  of 
the  proposed  collection  may  be  obtained 
by  writing  to  the  Administration  for 
children  and  Families,  Office  of 
Administration,  Office  of  Information 
Services,  370  L'Enfant  promenade,  SW., 
Washington,  DC  20447,  ACF  Reports 
Clearance  Officer.  All  requests  should 
be  identified  by  the  title  of  the 
information  collection.  E-mail  address: 
rsargis@acf.hhs.gov. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  Attn:  Desk  C3fficer  for 
ACF,  E-mail  addresses:  lauren- 
wittenberg@omb.eop.gov. 

Dated:  October  6,  2003. 
Robert  Sargis, 

Reports  Clearance  Officer. 

[FR  Doc.  03-25886  Filed  10-10-03;  8:45  am] 

BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  20030-0229] 

Agency  Information  Collection 
Activities;  Announcement  of  Office  of 
Management  and  Budget  Approval; 
Guidance  for  Industry  on  Continuous 
Mariteting  Applications:  Pilot  2— 
Scientific  FeedtMck  and  Interactions 
During  Development  of  Fast  Track 
Products  Under  the  Prescriptkm  Drug 
User  Fee  Act 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  a  collection  of  information  entitled 
"Guidance  for  Industry  on  Continuous 
Marketing  Applications:  Pilot  2 — 
Scientific  Feedback  and  Interactions 
During  Development  of  Fast  Track 
Products  Under  PDUFA"  has  been 
approved  by  the  Office  of  Management ' 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Nelson,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 


Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1482. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  9,  2003 
(68  FR  53174)  ,  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  cvurently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0518.  The 
approval  expires  on  March  31,  2004.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  October  6,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-25845  Filed  10-10-03:  8:45  am] 

BILUNG  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0314] 

Agency  information  Collection 
Activities;  Submission  for  the  Office  of 
Management  and  Budget  Review; 
Comment  Request;  Food  Labeling; 
Notification  Procedures  for  Statements 
on  Dietary  Supplements 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimoimcing 
that  a  proposed  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995. 
DATES:  Fax  written  comments  on  the 
collection  of  information  by  November 
13,  2003. 

ADDRESSES:  OMB  is  still  experiencing 
significant  delays  in  the  regular  mail, 
including  first  class  and  express  mail, 
and  messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  comments  be 
faxed  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attn:  Fumie 
Yokota,  Desk  Officer  for  FDA,  FAX: 
202-395-6974. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Management 


Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  o\  information  to  OMB  for 
review  and  clearance. 

Food  Labeling;  Notification  Procedures 
for  Statements  on  Dietary 
Supplements— 21  CFR  Part  101.93 
(OMB  Control  Number  0910-0331)— 
Extension 

Section  403(r)(6)  of  the  Federal  Food, 
Drugs,  and  Cosmetics  Act  (the  act)  (21 
U.S.C.  343(r)(6})  requires  that  the  agency 
be  notified  by  manufacturers,  packers, 
and  distributors  of  dietar\'  supplements 
that  they  are  marketing  a  dietary 
'  supplement  product  that  bears  on  its 
label  or  in  its  labeling  a  statement 
provided  for  in  section  403(r)(6)  of  the 
act.  Section  403(r)(6)  of  the  act  requires 
that  the  agency  be  notified,  with  a 
submission  about  such  statements,  no 
later  than  30  days  after  the  first 
marketing  of  the  dietar\'  supplement. 
Information  that  is  required  in  the 
submission  includes  the  following:  (1) 
The  name  and  address  of  the 
manufacturer,  packer,  or  distributor  of 
the  dietary'  supplement  product;  (2)  the 
text  of  the  statement  that  is  being  made; 
(3)  the  name  of  the  dietary  ingredient  or 
supplement  that  is  the  subject  of  the 
statement;  (4)  the  name  of  the  dietar%' 
supplement  (including  the  brand  name): 
and  (5)  the  signature  of  a  responsible 
individual  who  can  certify  the  accuracy 
of  the  information  presented,  who  must 
certify  that  the  information  contained  in 
the  notice  is  complete  and  accurate,  and 
that  the  notifying  firm  has 
substantiation  that  the  statement  is 
truthful  and  not  misleading. 

The  agency  established  §  101.93  (21 
CFR  101.93)  as  the  procedural 
regulation  for  this  program.  Section 
101.93  provides  details  of  the 
procedures  associated  with  the 
submission  and  identifies  the 
information  that  must  be  included  in 
order  to  meet  the  requirements  of 
section  403  of  the  act. 

Description  of  Respondents: 
Businesses  or  other  forprofit 
organizations. 

In  the  Federal  Register  of  July  23, 
2003  (68  FR  43533),  FDA  published  a 
60-day  notice  requesting  public 
comment  on  the  information  collection 
provisions.  One  firm  submitted  a 
comment  stating  that  it  believed  that  the 
burden  of  making  the  required 
submission  could  be  sli^tly  reduced  by 
enabling  the  electronic  submission  of 
the  required  information,  perhaps 
submitted  through  the  Agency's  Web 
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site.  The  comment  also  suggested  that 
FDA  consider  amending  its  information 
requirements  to  provide  that  an 
elec:tronic  submission  include  a  notifier- 
assigned  reference  number. 

The  Center  for  Food  Safety  and 
Applied  Nutrition  ICFSAN)  is  working 
with  other  FDA  units  toward  developing 
the  necessary  technology  infrastructure, 
namelv  a  public  kev  infrastructure 
(PKl)-c:apable  svstem,  to  enable  it  to 
dcxept  these  submissions  electrcmically 
in  the  future.  The  requirement  for  a  PKI- 
capable  system  for  these  notifications 


derives,  in  part,  from  the  certif'cation 
requirement  in  §  101.93(a)(3)  and  the 
significant  legal  consequences  attendant 
to  it.  CFSAN  lacks  a  PKl-capable 
system,  but  is  working  with  other  FDA 
units  toward  putting  it  in  place.  In  the 
meantime,  [he  agencv  believes  that 
other  forms  of  electronic  submission 
that  the  agencv  might  be  able  to  accept 
present  unatx  eptable  risks  that  provide 
a  basis  to  not  accept  these  submissions 
t'lectroiiicallv  until  an  acceptable 
infrastructure  is  in  place 


With  respect  to  the  comment's  request 
that  FDA  provide  for  the  notifier  to 
include  a  reference  number  in  its 
submission,  as  we  develop  and 
implement  an  electronic  submission 
system,  we  intend  to  consider  what 
changes,  if  any,  in  the  information 
required  to  be  submitted  is  needed  to 
ensure  that  the  notification 
requirements  and  process  meet  the 
agency's  needs  and  those  of  the 
regulated  industry. 

FDA  estimates  the  burden  for  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden'' 


21  CFR  Section 


Numet)er  of  Respond- 
ents 


Annual  Frequency 
per  Response 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Hours 


101.93 


2.500 


1 


2,500 


.75 


1,875 


'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  agencv  believes  that  there  will  be 
minimal  burden  on  the  industry  to 
generate  information  to  meet  the 
requirements  of  section  403  of  the  act  in 
submitting  information  regarding 
section  40J(r)(6)  of  the  act  statements  on 
labels  or  in  labeling  of  dietary 
supplements  The  agency  is  requesting 
only  information  that  is  immediately 
available  to  the  manufacturer,  packer,  or 
distributor  of  the  dietary  supplement 
that  bears  such  a  statement  on  its  label 
or  in  its  labeling.  This  estimate  is  based 
on  the  average  number  of  notification 
submissions  received  by  the  agency  in 
the  preceding  12  months. 

Dated:  October  6,  ZUU.i. 
leffrey  Shuren, 

Afisistant  Commissioner  for  Policy 

[KR  Dot   03-25846  Filed  10-10-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMEFfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee  for  Reproductive 
Health  Drugs;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisorv  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

\amp  of  Committee:  Advisorv 
Committee  for  Reproduc:ti\e  Health 
Drugs. 

General  Function  of  the  Committee: 
To  provide  advice  and 


recommendations  to  the  agency  on 
FDA's  reguldtor\'  issues. 

Dciti^  (iikI  Time-  The  meeting  will  be 
held  on  December  \5.  2003.  from  8  a.m. 
to  n  p.m. 

L)(  iition  The  Hilton.  Grand 
Ballroom.  B21)  Perry  Pkwy.. 
tiaithersburg,  MD. 

(Aintact  Person:  )ayne  E.  Peterson. 
Center  for  Drug  Evaluation  and  Research 
iHFD-2!i.  Food  and  Drug 
Administration.  .iBOO  Fish(;rs  Lane,  (for 
express  deliverw  5630  Fishers  Lane,  rm. 
1093).  Rockville.  MD  20857.  301-827- 
7001.  or  FD.\  Advisor\'  (Committee 
Information  Line,  1-800-741-8138 
(301^43-0572  in  the  Washington,  DC 
area),  c  ode  12537.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting.  When 
available,  background  materials  for  this 
meeting  will  be  posted  1  business  dav 
prior  to  the  meeting  nn  the  FDA  Web 
site  at  http://ww\\.fda.i;,ov/ohrms/ 
dockets/ac/armenu.htm.  (Click  on  the 
year  2003  and  scroll  down  to  Advisory 
Committee  for  Reproductive  Health 
Drugs.) 

Agenda:  The  committee  will  discuss 
the  public:  health  issues,  including  the 
safet\'  and  [)oteiitial  clinical  benefit, 
associated  with  t;ombining  folic  acid 
and  an  oral  contraceptive  into  a  single 
combination  product. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  c:ommittee.  Written 
submissions  mav  be  made  to  the  contact 
person  by  October  31.  2003.  Oral 
presontations  from  the  public  will  be 
scheduled  between  approximatelv  1 
p.m   and  2  p.m   Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 


presentations  should  notify  the  contact 
person  before  October  31,  2003,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 
Submissions  received  by  October  31, 
2003,  will  be  distributed  to  the 
committee.  All  submissions  will  be 
made  available  to  the  public  at  the 
meeting  location  on  the  day  of  the 
committee  meeting. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  |ayne 
Peterson  at  least  7  days  in  advance  of 
the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisorv  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  7.  2003. 
Peter  J.  Pitts, 

Associate  Commissioner  for  External 

Relations. 

|FR  Doc.  03-2.5844  Filed  10-10-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0429] 

Prescription  Drug  User  Fee  Act  ill  Five- 
Year  Plan;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  an  internal  planning 
document  entitled  the  "PDUFA  III  Five- 
Year  Plan"  (the  plan).  The  plan  to 
achieve  PDUFA  (Prescription  Drug  User 
Fee  Act)  III  goals  for  the  drug  review 
process  takes  into  account  changes  in 
the  law  under  PDUFA  III  and  projects 
revenue  and  spending  in  fiscal  year  (FY) 
2003  through  FY  2007. 
DATES:  Submit  written  or  electronic 
comments  on  the  plan  at  any  time. 
These  comments  will  be  considered  as 
the  agency  makes  annual  adjustments  to 
the  plan  each  fiscal  year. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  this  plan  to  the  Office 
of  Management  and  Systems,  Attn: 
Frank  Claunts  (see  FOR  FURTHER 
INFORMATION  CONTACT).  Send  a  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the  plan  to 
the  Division  of  Dockets  Management 
(HFA  305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
wwv^. fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  plan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Claunts,  Office  of  Management 
and  Systems  (HF-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827^427. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
an  internal  planning  document  entitled 
"PDUFA  III  Five- Year  Plan."  PDUFA 
was  amended  and  extended  through  the 
year  2007  by  the  Prescription  Drug  User 
Fee  Amendments  of  2002  (PDUFA  III). 
PDUFA  III  authorizes  appropriations 
and  fees  that  will  provide  FDA  with 
resources  to  sustain  the  drug  review 
staff  developed  through  FY  2002  and  to 
achieve  the  even  more  stringent  new 
goals  through  FY  2007. 

The  plan  begins  with  a  statement  of 
purpose,  provides  background 
information  on  PDUFA  along  with  a 


summary  of  the  new  goals,  and  the  plan 
documents  the  10  major  assumptions  on 
which  it  is  based.  The  plan  summarizes 
individual  plans  of  agency  components 
with  major  PDUFA  responsibilities  and 
also  provides  a  consolidated  agency 
summary.  The  plan  to  achieve  PDUFA 
III  goals  for  the  drug  review  process  is 
based  on  projected  revenue  and 
spending  projections  through  FY  2007. 
Appendix  A  of  the  plan  is  entitled  the 
"PDUFA  m  Information  Technology 
Five-Yeeir  Plan." 

We  (FDA)  are  making  this  plan 
available  to  interested  individuals.  We 
welcome  comments,  and  we  will 
consider  all  conunents  in  the  future  as 
annual  adjustments  are  made  to  the 
plan. 

II.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments.  Submit  a  single  copy  of 
electronic  comments  or  two  paper 
copies  of  any  mailed  comments,  except 
that  individuals  may  submit  one  paper 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  plan  and  received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

III.  Electronic  Access 

Copies  of  this  document  are  available 
on  the  Internet  at  http:/ /wwv^'.  fda.gov/ 
oc/pdufa3/2003plan/default.htm. 

Dated:  October  7,  2003. 
JeCfrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-25965  Filed  10-8-03;  4:06  pm] 

BILLING  CODE  416(M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Coiiection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44.  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13).  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  the  Office  of 
Management  and  Budget  under  the 


Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on;  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  io  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  National  Practitioner 
Data  Bank  for  Adverse  Information  on 
Physicians  and  Other  Health  Care 
Practitioners:  Regulations  and  Forms 
(OMB  No.  0915-0126)— Revision 

The  National  Practitioner  Data  Bank 
(NPDB)  was  established  through  Title  IV 
of  Pub.  L.  99-660,  the  Health  Care 
Quality  Improvement  Act  of  1986.  as 
amended.  Final  regulations  governing 
the  NTDB  are  codified  at  45  CFR  part 
60.  Responsibility  for  NPDB 
implementation  and  operation  resides 
in  the  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration.  U.S.  Department  of 
Health  and  Human  Services  (DHHS). 
The  NPDB  began  operation  on 
September  1,  1990. 

The  intent  of  Title  IV  of  Pub.  L.  99- 
660  is  to  improve  the  quality  of  health 
care  by  encouraging  hospitals.  State 
licensing  boards,  professional  societies, 
and  other  entities  providing  health  care 
services,  to  identify  and  discipline  those 
who  engage  in  unprofessional  behavior: 
and  to  restrict  the  ability  of  incompetent 
physicians,  dentists,  and  other  health 
care  practitioners  to  move  from  State  to 
State  without  disclosure  of  the 
practitioner's  previous  damaging  or 
incompetent  performance. 

The  NPDB  acts  primarily  as  a  flagging 
system:  its  principal  purpose  is  to 
facilitate  comprehensive  review  of 
practitioners'  professional  credentials 
and  background.  Information  on 
medical  malpractice  payments,  adverse 
licensure  actions,  adverse  clinical 
privileging  actions,  adverse  professional 
society  actions,  and  Medicare/Medicaid 
exclusions  is  collected  from,  and 
disseminated  to.  eligible  entities.  It  is 
intended  that  NPDB  information  should 
be  considered  with  other  relevant 
information  in  evaluating  a 
practitioner's  credentials. 
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This  request  is  for  a  revision  of 
reporting  and  querying  forms  previouslv 
approved  on  April  30.  2002  The 
reporting  forms  and  the  request  for 
information  forms  (query  forms)  must  be 
accessed,  completed,  and  submitted  to 


the  NPDB  electronical Iv  through  the 
NPUB  Web  site  at  http://ww\v.npdb- 
hipdb com  All  reporting  and  quer\ing 
is  performed  through  this  secure  Web 
Mte  Due  to  o\erlap  in  requirements  for 
•  he  Healthe  are  Integrity  and  Protection 


Data  Bank  (HIPDB),  some  of  the  NPDB's 
burden  has  been  subsumed  under  the 
HIPDB. 

Estimates  of  burden  are  as  follows: 


Regulation  citation 


No.  of 

Frequency  of 

Hours  per 

Total  burden 

respondents 

responses 

response 

flours 

303 

5 

15  min. 

'385 

115 

1  1 

30  min. 

64 

485 

39 

45  min. 

14,236 

^0 

0 

0 

0 

686 

1.5 

45  min. 

785 

1 

1 

430  min. 

8 

6.000 

373 

5  min. 

18,615 

6,000 

149 

5  min. 

74,461 

^0 

0 

0 

0 

*0 

0 

0 

0 

80 

225 

5  mm. 

1,499 

4,938 

437 

5  mjn. 

179,673 

5 

5 

30  min. 

3.0 

«0 

0 

0 

0 

100 

30  min. 

SO 

666 

5  min. 

55 

2.563 

45  min. 

1,922 

117 

480  min. 

936 

500 

60  min. 

500 

643 

5  min. 

54 

500 

15  mm. 

125 

86 

5  mm. 

7 

300 

15  mm. 

75 

363 

15  min. 

91 

100 

60  min. 

100 

293.644 

60 
60 
60 
60 
60 
60 
60 
60 
60 
60 


60  6(a)  Errors  &  Omissions  

60  6(b)  Revisions  to  Actions  , 

60  7(b)  Medical  Malpractice  Payment  Report    , 

60.8(b)  Adverse  Action  Reports — State  Boards  

60  9(a)3  Adverse  Action  Clinical  Pnvileges  &  Professional  Society  , 

Requests  for  Heanngs  by  Entities  , 

60  10(a)(1)  Quenes  by  Hospital-Practitioner  Applications  , 

10(a)(2)  Queries  by  Hospitals-Twc  Yr  Cycle , 

ll(aKI)  Disclosure  to  Hospitals  

11(a)(2)  Disclosure  to  Practitioners  (Self  Query)  

11(a)(3)  Disclosure  to  Licensure  Boards  

11(a)(4)  Quenes  by  Non-Hospital  Healtti  Care  Entities  

11(a)(5)  Quenes  by  Plaintiffs  Attorneys 

11(a)(6)  Quenes  by  Non-Hospital  Health  Care  Entities-Peer  Review 

11(a>(7)  Requests  by  Researchers  for  Aggregated  Data     

14(b)  Practitioner  Places  a  Report  m  Disputed  Status  

14(b)  Practitioner  Statement  

60  14(b)  Practitioner  Requests  for  Secretarial  Review  

60  3  Entity  Registration-Initial  

60  3  Entity  Registration-Update  

60  11(a)  Authonzed  Agent  Designation-Initial  

60  11(a)  Authonzed  Agent-Update      

60  12(c)  Account  Discrepancy  Report 

60  12(c)  Electronic  Funds  Transfer  Authonzation  

60  3  Entity  Reactivation  


Total 


'  Estimates  m  tMs  column  that  tall  t)elow  or  above  a  full  hour  are  rounded  to  the  nearest  hour. 

-Included  in  estimate  for  reporting  adverse  licensure  actions  to  the  HIPDB  in  45  CFR  part  61. 

'Included  in  estimates  for  60  10(a)(1) 

^Included  in  estimate  for  self  quenes  to  the  HIPDB  in  45  CFR  part  61. 

^Included  in  estimate  for  hospital  quenes  under  60  1 1(a)(4) 


Send  comments  to  Susan  Queen. 
Ph.D..  HRSA  Reports  Clearance  Officer. 
Room  1BC:-17.  Parklawn  Building,  SHOO 
Fishers  Lane.  RockviUe,  Marvland 
20852.  (.K)l)  443-1  129   Written 
comments  should  be  received  within  bU 
days  of  this  notice. 

Dated   October  J,  2003 
)ane  M.  Harrison. 

Director.  Divi-iion  ut  Policv  Review  and 

Coordination 

[FR  Dor,  03-2=;84H  Filt'd  lO-IU-03.  8:45  ami 

BILLING  CODE  4165-15-P 


ACTION:  KtHjiiest  tor  c:cunnumts. 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[USCG  2003-16251] 

Collection  of  Information  under  Review 
by  Office  of  Management  and  Budget 
(0MB):  0MB  Control  Number  1625- 
0086 

agency:  Coast  Guard,  DHS. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
(ioast  Ciuard  intends  to  seek  the 
approval  ot  OMB  for  the  rt^ncvval  of  one 
Information  tioliection  Request  (K^R). 
The  ICR  c:oncerns  Great  Lakes  Pilotage. 
B(>fore  submitting  the  ICR  to  OMB.  the 
Coast  (iuard  is  inv  itiiig  i;cimments  on  it. 

DATES:  Commt'iits  must  reach  the  Ckiast 
Guard  on  or  before  Dc^cember  15.  2003 

ADDRESSES:  To  make  sure  that  vour 
I  omments  and  rel.itcul  material  do  not 
enter  the  docket  [L'SCG  2003-16251] 
more  than  once,  please  submit  them  by 
cmlv  cme  of  the  following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  US   Department  of 
Transportation  (DOT),  room  PL-401, 
400  Seventh  Street  SVV.,  Washington, 

D(    2()59()-00()l. 

(2)  Bv  deliv(^r\'  to  room  PL-401  on  the 
Pia/.a  level  of  the  Nassif  Building,  400 
Seventh  Street  SVV,,  Washington,  DC, 
betw(!en  9  am  and  5  p,m,,  Monday 
through  F'riday,  except  Federal  holidays. 


The  telephone  number  is  (202)  366- 
9329. 

(3)  Bv  fax  to  the  Facilitv  at  (202)  493- 
2251. 

(4)  Electronicallv  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

(5)  Electronicallv  through  Federal 
eRule  Portal:  http:// 

ix-vvw. regulations. gov. 

The  Facility  maintains  the  public 
docket  for  this  notice.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  mentioned  in  this 
notice  as  being  available  in  the  docket, 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building.  400  Seventh  Street 
SW.,  Washington.  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at 
http://dms.dot.gov. 

Copies  of  the  complete  ICR  are 
available  through  this  docket  on  the 
Internet  at  http://dms.dot.gov.  and  also 
from  Commandant  (G-CIM-2),  U.S. 


cni  rtA 
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Coast  Guard  Headquarters,  room  6106 
(Attn:  Barbara  Davis),  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001.  The  telephone  number  is  202- 
267-2326. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326,  for 
questions  on  this  docimient;  or  Andrea 
M.  Jenkins,  Program  Manager.  U.S. 
Department  of  Transportation,  (202) 
366-0271,  for  questions  on  the  docket. 
SUPPLEMENTARY  INFORMATK)N: 

Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  participate  in 
this  request  for  comment  by  submitting 
comments  and  related  materials.  We 
will  post  all  comments  received, 
without  change,  to  http://dms.dot.gov, 
and  they  will  include  any  personal 
information  you  have  provided.  We 
ha\'e  an  agreement  with  DOT  to  use  the 
Docket  Management  Facility.  Please  see 
DOT'S  paragraph  on  the  "Privacy  Act" 
below. 

Submitting  comments:  If  you  submit  a 
comment,  please  include  your  name  jmd 
address,  identify  the  docket  number  for 
this  request  for  comment  (USCG-2003- 
16251],  indicate  the  specific  section  of 
this  document  to  which  each  comment 
applies,  and  give  the  reafson  for  each 
comment.  You  may  submit  your 
comments  and  material  by  electronic 
means,  mail,  fax,  or  delivery  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  They  may  lead  us 
to  change  the  estimated  "information" 
burden. 

Viewing  comments  and  documents: 
To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://dms.dot.gov  at  any  time  and 
conduct  a  simple  search  using  the 
docket  number.  You  may  also  visit  the 
Docket  Management  Facility  in  room 
PL-^01  on  the  Plaza  level  of  the  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Privacy  Act:  Anyone  can  search  the 
electronic  form  of  all  comments 


received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  the  Privacy  Act  Statement  of 
DOT  in  the  Federal  Register  published 
on  April  11,  2000  [65  FR  19477],  or  you 
may  visit  http://dms.dot.gov. 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  comments. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  document  [USCG  2003- 
16251],  and  give  the  reasons  for  the 
comments.  Please  submit  all  comments 
and  attachments  in  an  imbound  format 
no  larger  than  8V2  by  11  inches,  suitable 
for  copying  and  electronic  filing. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose 
stamped  self-addressed  postcards  or 
envelopes. 

Information  Collection  Request 

Title:  Great  Lakes  Pilotage. 

OMB  Control  Number:  1625-0086. 

Summary:  The  Great  Lakes  Pilotage 
Act  of  1960  authorizes  the  Director  to 
prescribe  a  uniform  system  of  accounts 
and  to  perform  audits  and  inspections  of 
associations  of  pilots  on  the  Great  Lakes. 
The  specific  information  sought  from 
respondents  is  that  discussed  in  33  CFR 
Parts  404-407. 

Need:  The  Director  of  the  Office  of 
Great  Lakes  Pilotage  uses  the 
information  collected  by  the  Office  to 
carry  out  financial  oversight  of  the 
associations  and  to  set  rates  for  pilotage. 

Respondents:  Associations  of  pilots 
on  the  Great  Lakes.  » 

Frequency:  Monthly. 

Burden:  The  estimated  burden  is  18 
hours  a  year. 

Dated:  September  30.  2003. 
Clifford  I.  Pearson, 

Director  of  Information  and  Technology. 
[FR  Doc.  03-25898  Filed  10-10-03;  8;45  am] 

BILUNG  CODE  491(>-1S-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4817-N-17] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment — HOPE 
VI  Grant  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 


will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Depar* .  lent  is 
soliciting  public  commen. .  on  the 
subject  proposal. 

DATES:  Comments  Due  Date-  Dece  iber 
15,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW,  Room 
4249,  Washington,  DC  20410-5000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  (202)  708-0614, 
extension  4128.  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 

Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

The  HOPE  VI  forms  are  used  by  the 
Department  to  collect  information  from 
Public  Housing  Agencies  (PHAs)  as  part 
of  the  HOPE  VI  grant  the  application 
process. 

There  are  several  forms  used  by  the 
Department,  each  of  which  ser\'e  a 
different  information  collection 
purpose.  The  title,  purpose,  and 
estimated  time  it  will  take  applicants  to 
complete  each  form  is  described  in  the 
section  below. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal-  Information 
Collection  for  the  HOPE  VI  Grant 
Program  . 

OMB  Control  Number:  2577-0208. 
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Description  of  the  need  for  the 
information  and  proposed  use:  In  order 
for  the  Department  to  ensure  that 
applicants  meet  particular  eligibility 
criteria  and  possess  the  capacity  to 
operate  federally-funded  activities,  the 
Department  relies  on  information 
prr)\ided  bv  applicants  through  forms 
The  Department  als(3  tracks  grant 
progress  and  reviews  financial 
characteristics  of  planned  grant 
expenditures  It  relies  on  information 
provided  by  grantees  through  forms. 

Some  of  the  below  listed  forms  are 
used  bv  the  Department  in  the  rating 
and  ranking  process.  This  process  is 
c.onduc:ted  to  evaluate  applications  from 
PH.\s.  The  forms  capture  additional 
information  from  applicants  that  c  annot 
be  easilv  conve\ed  by  other  segments  of 
the  HOPE  \'!  application.  For  example. 
questions  that  require  narrative 
responses  would  nut  easilv  convey 
budget  information 

Budget  and  financial  forms  and  an 
interest-based  reporting  system  are  used 
bv  the  Department  in  administering  the 
grants 

Agent  V  form  numbers,  if  applicable: 

•  Form  HrD-.52H6t)-.\.    HOPE  VI 
Application  Data  Form"  is  part  of  the 
HOPE  VI  Revitalization  NOF.-\  and 
collects  numerical  information  about 
the  applicant's  proposed  HOPE  VI 
Revitalization  Plan   Estimated  reporting 
time:  81)  hours 

•  Form  HID  ,52823-A.    HOPE  VI 
Budget  "  collects  information  concerning 
a  HOPE  \'I  Revitalization  grantee's 
request  for  HID  approval  of  the  grant 
budget  and  spending  authorization. 
Estimated  reporting  time:  3  hours. 

•  Form  HUD-.5;Vn(n-.-\.  "Actual 
HOPE  V!  Cost  Certificate'  collects 
information  at  closeout  about  the 
propnetv  of  expenditures  throughout 
the  HOPE  VI  grant  period.  Estimated 
repurting  time:  J  hnurs. 

•  Form  HI  D-NEW  NUMBER. 
"Revitalization  .Ap[ilication  Checklist/ 
Table  of  Contents    provides  a  checklist 
to  assist  applicants  ensure  that  they 
have  submitted  all  required  forms  and 
dor:umentation   Estimated  reporting 
time:  Fifteen  minutes. 

•  Fnrm  HID-NEW  Nl'MBER,  "TDC/ 
CJrant  Limitations  VVorksh^'et  "  collects 
information  on  whether  the  amount  of 
requested  public  housing  funds  is 
within  Hl'D  alldwantes 

•  Form  HLD-\E\V  Nr.MBER, 
"Physical  De\'el()pmenf  Ki'snurces" 
collects  information  abnut  the  amount 
of  leverage  de\'eliipni>'nt  tiimls  in  ri 
HOPE  \'i  Kevitah/atiMii  ['l.iii    Kstimated 
reporting  time:  -I  hours, 

•  Form  Hl'D-NEW  NUMBER. 
"Community  and  Supportive  Services 
Resources  "  collects  information  about 


the  amount  of  leverage  Community  and 
Supportive  Services  funds  in  a  HOPE  VI 
Revitalization  Plan,  Estimated  reporting 
time:  4  hours 

•  Form  Hl'D-NEW  NUMBER, 
■'.Anticipatorv  Rt^sources"  collects 
information  about  the  amount  of 
expenditures  made  in  anticipation  of 
the  applicant  receiving  a  HOPE  VI 
Revitalization  grant.  Estimated  reporting 
time:  2  hours. 

•  Form  HUD-NEW  NUMBER. 
"Collateral  Investment  Resources" 
collects  information  about  the  amount 
of  planned  expenditures  by  other 
entities  that  will  havi'  an  impact  on  the 
HOPE  VI  Revitalizatiim  Plan  area. 
Estimated  reporting  time:  2  hours, 

•  Form  HUD-NFW  NUMBER. 
Resident  Training  and  Public  Meeting 

Certificati(m"  collec;ts  information  about 
resident  meeting  pertaining  to  the  HOPE 
VI  Revitalization  Plan.  Estimated 
reporting  time:  tO  minutes 

•  Form  HUD-NEW  NUMBER. 
"Project  Readiness"  collects  information 
about  activities  necessarv  before  HOPE 
VI  development  begins.  Eistimated 
reporting  time:  .(()  minutes. 

•  Form  HUD-.^2774.  "HOPE  VI 
Relocation  Plan  Guide"  is  a  format  to 
assist  PHAs  in  reporting  information  to 
HUD  concerning  HOPE  VI  related 
relocation.  Estimated  reporting  time:  20 
hours. 

•  Form  HUI>-NEW  NUMBER.  "HOPE 
VI  Communitv  and  Supportive  Services 
Workplan  "  is  a  format  to  assist  PHAs  in 
reporting  information  to  HUD 

coiK  erning  their  HOPE  VI  Communitv 
and  Supportive  Ser\  ices  program. 
Estimated  reporting  time:  20  hcmrs 

•  Form  Hl'D-NEW  NUMBER.  "HOPE 
VI  Neighborhood  Networks  Fact  Sheet" 
asks  PHA  applic:ants  to  specifv 
organization  type,  total  number  of 
public  and  assisted  housing  residents 
tlit'\  '.\  ill  he  si'r\  ing  and  the  tvpes  of 
sfiA  i(  I's  ttu'\  will  lie  providing. 
Estimated  reporting  timt\  3  hours 

•  Form  HI;D-NEW  NUMBER.    HOPE 
\'l  Dfimolition  Applicaticm  Checklist" 
[irovides  a  c:hecklist  to  assist  .ipplicants 
ensure  that  thev  have  submitted  all 
required  tnriiis  and  documentation. 
Estimated  ri!|)orting  time:  Fifteen 
minutes, 

•  Form  HUD-NEW  NUMBER.  "HOPE 
VI  Neighborhood  Nt^tworks  Application 
Checklist"  provides  a  c:he(  kli'it  to  assist 
applic;ants  ensure  that  the\  have 
submitted  all  recpiired  forms  and 
documentatiim    I^stiniatfd  reporting 
time:  Fifteen  minutes 

Memtieis  of  iiffected  public:  Public 
Housing  Authorities 

Estimation  of  tfie  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 


respondents,  frequency  of  response,  and 
hours  of  response:  FoT  HOPE  V\ 
Revitalization  NGFA.  80  respondents, 
annually.  180  hours:  14.400  annual 
burden  hours. 

The  HOPE  VI  Revitalization  NOFA 
includes  the  following  forms: 

•  Form  HUD-52860-A.  "HOPE  VI 
Application  Data  Form  "  80  respondents, 
annually,  80  hours:  1,600  annual  burden 
hours. 

•  Form  HUD-52825-A.  'HOPE  VI 
Budget"  80  respondents,  annually.  3 
hours:  240  annual  burden  hours. 

•  Form  HUD-,53001-A,  "Actual 
HOPE  VI  Cost  Certificate"  respondents, 
annually.  2  hours:  160  annual  burden 
hours. 

•  Form  HUD-NEW  NUMBER. 
"Rcnitalization  Application  Checklist/ 
Table  of  Contents"  80  respondents, 
annually,  fifteen  minutes.  20  annual 
burden  hours. 

•  Form  HUD-NEW  NUMBER.  "TDC/ 
Grant  Limitations  Worksheet"  80 
respondents,  annually.  1  hour:  80 
annual  burden  hours. 

•  Form  HUD-NEW  NUMBER. 
"Physical  Development  Resources"  80 

respondents,  annually,  4  hours:  360 
annual  burden  hours. 

•  Form  HUD-NEW  NUMBER, 
"Community  and  Supportive  Services 
Resources"  80  respondents,  annually.  4 
hours;  360  annual  burden  hours. 

•  Form  HUD-NEW  NUMBER. 
'AnticipatoPk'  Resources"  80 

respondents,  annually.  2  hours:  160 
annual  burden  hours. 

•  Form  HUD-NEW  NUMBER, 
"Collateral  Investment  Resources"  80 
respondents,  annually.  2  hours:  160 
annual  burden  hours. 

•  Form  HUD-NEW  NUMBER, 
"Resident  Training  and  Public  Meeting 
Certification"  80  respondents,  annually, 
thirtv  minutes:  40  annual  burden  hours. 

•  Form  HUD-NEW  NUMBER. 
Project  Readiness"  80  respondents. 

annually,  thirty  minutes:  40  annual 
burden  h(nirs. 

For  HOPE  VI  Demolition  NOFA.  140 
respondents,  annually.  10  hours:  1.400 
annual  burden  hours. 

The  HOPE  VI  Demolition  NOFA 
includes  the  following  form: 

•  Form  Hl'D-NEW  NUMBER.  "HOPE 
VI  Demolition  Application  Checklist" 
140  respondents,  annually,  fifteen 
minutes:  3.3  annual  burden  hours. 

For  HOPE  VI  Neighborhood  Networks 
NOFA.  30  respondents,  annually.  20 
hours:  600  annual  burden  hours. 

The  HOPE  VI  Neighborhood  Networks 
NOFA  NOFA  includes  the  following 
forms: 

•  Form  HUD-NEW  NUMBER.  "HOPE 
VI  Neighborhood  Networks  Fact  .Sheet" 
30  respondents,  annually.  5  hours:  150 
annual  burden  hours. 
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•  Form  HUD-NEW  NUMBER,  "HOPE 
VI  Neighborhood  Networks  Application 
Checklist"  30  respondents,  annually, 
fifteen  minutes;  7.5  annual  burden 
hours. 

For  form  HUD-52774,  "HOPE  VI 
Relocation  Plan  Guide"  200 
respondents,  once  per  five  year  grant, 
1,000  annual  burden  hours. 

For  form  HUD-NEW  NUMBER, 
"Hope  VI  Community  and  Supportive 
Services  Workplan"  200  respondents, 
once  per  five  year  grant,  1 ,000  annual 
burden  hours. 

For  form  HUD  52825-A,  "HOPE  VI 
Budget"  as  used  for  grant 
administration,  200  respondents,  semi- 
annually, 3  hours;  1,200  annual  burden 
hours. 

For  HOPE  VI  Quarterly  Progress 
Report,  a  non-form,  internet-based 
information  collection  system,  200 
respondents,  four  times  a  year,  4,000 
annual  burden  hours. 

Status  of  the  proposed  information 
collection:  Revision  of  a  currently 
approved  collection. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  .^ct  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Michael  Liu, 

Assistant  Secretary  for  Public  and  Indian 

Housing. 

[FR  Doc.  03-25855  Filed  10-10-03;  8:45  am] 

BILLING  CODE  4210-32-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ES-960-1430-BJ]  ES-051990,  Group  26. 
Illinois 

Notice  of  Filing  of  Plat  of  Survey; 
Illinois 

The  Bureau  of  Land  Management 
(BLM)  will  officially  file  the  plat  of  the 
survey  of  the  Locks  and  Dam  No.  27 
easement  acquisition  boundary  as 
described  in  the  U.S.  Army  Corps  of 
Engineers  tract  descriptions  E-1  and  B- 
165  in  Township  4  North,  Range  9  West, 
Third  Principal  Meridian,  Illinois, 
accepted  on  September  5,  2003,  in  the 
Eastern  States  Office,  Springfield, 
Virginia,  30  calendar  days  from  the  date 
of  publication  in  the  Federal  Register. 

The  survey  was  requested  by  the  U.S. 
Army  Corps  of  Engineers. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  submitted  in  writing  to  the  Chief 
Cadastral  Surveyor,  Eastern  States, 
Bureau  of  Land  Management,  7450 
Boston  Boulevard,  Springfield,  Virginia 
22153.  prior  to  the  date  of  the  official 
filing. 


We  wUl  place  a  ^opy  of  the  plat  we 
described  in  the  open  files.  Copies  of 
the  plat  will  be  made  available  upon 
request  and  prepayment  of  the 
appropriate  fee. 

Dated:  September  5,  2003. 
Stephen  D.  Douglas, 

Chief  Cadastral  Surveyor. 

(FR  Doc.  03-25861  Filed  10-10-03;  8:45  am] 

BILUNG  CODE  4310-GJ-P 


DEPARTMENT  OF  JUSTICE 

Justice  Management  Division;  Agency 
Infonnation  Collection  Activities: 
Proposed  Collection;  Comments 
Requested 

ACTION:  60-Day  Notice  of  Information 
Collection  Under  Review;  Certification 
of  Identity. 

The  Department  of  Justice,  Justice 
Management  Division,  has  submitted 
the  following  information  collection 
request  to  the  Office  of  Management  and 
Budget  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  This  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  until 
December  15,  2003. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points; 

— Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

— Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

— Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g.. 
permitting  electronic  submission  of 
responses. 
If  you  have  additional  comments. 

suggestions,  or  need  a  copy  of  the 

proposed  information  collection 

instrument  with  instructions,  or 


additional  information,  please  contact 
Patricia  D.  Harris,  FOIA/PA 
Coordinator,  Mail  Management 
Services,  Facilities  and  Administrative 
Services  Staff,  Justice  Management 
Division,  United  States  Department  of 
Justice,  10th  and  Pennsylvania  Ave., 
NW,  Washington,  DC  20530,  or  via 
facsimile  (301)  436-1036. 
Overview  of  this  Collection: 

(1)  The  type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/ collection: 
Certification  of  Identity. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  DOJ-361.  Facilities 
and  Administrative  Services  Staff, 
Justice  Management  Division.  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals.  The 
information  collection  will  be  used  by 
the  Department  to  identifv-  individuals 
requesting  certain  records  under  the 
Privacy  Act.  Without  this  form  an 
individual  cannot  obtain  the 
information  requested. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  55,478  respondents  at  '2  hour 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  27,739  annual  burden  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  E.  Dyer,  Department  Deputy 
Clearance  Officer.  United  States 
Department  of  Justice,  Policy  and 
Planning  Staff,  Justice  Management 
Division,  Suite  1600,  601  D  Street,  NW., 
Washington,  DC  20530. 

Dated:  October  3.  2003. 

Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer.  United 
States  Department  of  Justice. 

[PR  Doc.  03-25963  Filed  10-10-03;  8;45  am] 
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(AEDT)  Training  Course  Follow-up 
Evaluation  Form. 
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The  Department  of  [ustice  (DOJ), 
Bureau  of  Alcohol,  Tobacco,  Firearms, 
and  Explosives  (ATF)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperw(3rk 
Reduction  Act  of  1995.  The  pr(jposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 
Volume  68.  Number  1 10.  page  J4419  on 
lune  9.  2003,  allowing  for  a  60  day 
comment  period 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  davs  for  public 
comment  until  November  13.  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget.  Office  of 
Information  and  Kegulator\  .Affairs, 
Attention  Department  of  lustice  Desk 
Officer.  Washington.  DC:  20503 
.\dditnjndllv.  c:omments  mav  be 
submitted  to  OMB  via  facsimile  to 
(2021-395-7285 

Written  c  timrn-^'nis  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  ime  or  more 
of  the  following  four  point.^: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  ptirformance  of  the 
functions  of  the  dgenc:\\  including 
whether  the  information  will  have 
practical  utility. 

(2)  Evaluate  the  ace  uracv  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  ([uahtv.  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  af  Intarmatiun  CoUnction: 
New  Collection. 

(2)  Title  nf  the  Form/Collectinn 
Advanced  E.xplosives  Destruction 


Techniques  (AEDT)  Training  Course 
Follow-up  Evaluation  Form. 

(3)  Agency  form  number,  if  any,  and 
the  iipphrable  component  of  the 
Department  of  justice  sponsoring  the 
collection   Form  Number:  None.  Bureau 
of  Alcohol,  Tobacco,  Firearms  and 
Explosives 

t4)  Affected  public  who  will  he  asked 
nr  required  to  respond,  as  well  as  a  brief 
uhstract  Primary:  State,  Local,  or  Tribal 
CJovernment.  Other:  none  Abstract;  The 
mformation  collected  on  the  survey  will 
provide  ATF  with  data  on  how  the 
training  participants  have  transferred 
the  knowledge  and  skills  learned  to 
their  jobs.  The  Kirkpatrick  4-Level 
Model  is  used  to  evaluate  ATF  training 
programs. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond  There  will  be  an  estimated  354 
respondents,  who  will  complete  the 
survey  within  approximately  12 
minutes. 

IB)  An  estiiiuitr  III  the  total  burden  im 
hoursl  associattn!  with  the  collection: 
There  are  71  estimated  total  burden 
hours  associated  with  this  collection. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Br.nida  E  Dyer.  Deputy  Clearance 
Officer.  United  States  Department  of 
lustice.  Policv  and  Planning  .Staff. 
Justice  .M.in.igeinent  Division,  Suite 
1600,  Patrick  Heniv  Building.  601  D 
Street  NW,  Washington,  DC:  20530. 

Dated   October  7.  >0U.3 
Brenda  E.  Dyer. 

Deputy  ( .U-<mmce  Officer.  United  States 
Department  uf  Justice. 
[re  Doc.  03-25961  Filed  10- UM);i;  8  45  ami 

BILLING  CODE  4410-FB-P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  6()-Da\  Notice  of  lnf(jrmation 
CoUec  tion  lender  Review:  Commerte  in 
I'lrtMrnis  and  .Ammunition — Annual 
li!\t'ntMr\  (if  Firearms, 


The  Department  of  Justice  (DOJ). 
Bureau  of  .-\l(.ohol.  Tobacco,  Firearms 
and  Explosives  (ATF),  has  submitted  the 
following  information  i:ollec:tion  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordani;e  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
inforniatiDii  (  iille(  tion  is  published  to 
i)btdin  (  onuiu'iits  Irom  the  public  and 


affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  until  December  15,  2003. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Larry  White,  Firearms 
Programs  Division,  Room  7400,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility, and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
C^ommerce  in  Firearms  and 
Ammunition — Annual  Inventory  of 
Firearms, 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  None.  Bureau 
of  Alcohol.  Tobacco,  Firearms  and 
Explosives.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  None.  The  regulations 
require  Federal  Firearms  Licensees  to 
conduct  an  annual  inventory  of  their 
firearms  and  clarify  who  is  responsible 
for  reporting  firearms  that  are  lost  or 
stolen  in  transit.  The  collection  of 


<;qiqii 
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information  is  contained  in  27  CFR 
178.39a  and  178.130. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  100,293 
respondents  will  keep  firearms  records 
that  will  take  approximately  1  minute  to 
record. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  15,483  estimated 
annual  total  burden  hours  associated 
with  this  collection. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  Policy  and  Plaiuiing 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Patrick  Henry 
Building,  Suite  1600,  601  D  Street  NW., 
Washington,  DC  20530. 

Dated:  October  8,  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  Department  of 

fustics. 

|FR  Doc.  03-25962  Filed  10-10-03;  8:45  am] 

BILLING  CODE  441(>-fY-P 


DEPARTMErfT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993  Biotechnology  Research 
and  Development  Corporation 
("BRDC") 

Notice  is  hereby  given  that,  on 
September  23,  2003,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  use.  4301  et  seq.  ("the  Act"). 
Biotechnology  Research  and 
Development  Corporation  ("BRDC")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circiunstances. 
Specifically,  PIC  International  PLC,  San 
Francisco,  CA  has  changed  its  name  to 
Sygen  International  PLC;  and  American 
Home  Products  Corporation, 
Parsippany,  NJ  has  changed  its  name  to 
Wyeth.  Also,  Schering-Plough  Animal 
Health  Corporation,  Madison,  NJ; 
Baxcare  Health  Corporation,  Round 
Lake,  II;  Maxygen,  Inc.,  Santa  Clara,  CA; 
and  Alexion  Pharmaceuticals,  Inc.,  New 
Haven,  CT  are  no  longer  parties  to 
BRDC. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 


activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  BRDC  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  April  13,  1988,  BRDC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  May  12,  1988  (53  FR  16919). 

The  last  notification  was  filed  with 
the  Department  on  August  1,  2001.  A 
notice  was  published  in  tlie  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  September  25,  2001  (66  FR 
49042). 

Dorothy  B.  Fountain, 

Deputy  Director  of  Operations,  Antitrust 

Division. 

[FR  Doc.  03-25874  Filed  10-10-03;  8:45  am] 

BILUNG  CODE  414&-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Hot  Metal  Gas  Forming 
Joint  Venture  ("HMGF") 

Notice  is  hereby  given  that,  on 
September  15,  2003,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  Hot 
Metal  Gas  Forming  Joint  Venture 
("HMGF")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  pmpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circiunstances. 
Specifically,  Center  for  Automotive 
Research,  Ann  Arbor,  MI  has  been 
added  as  a  party  to  this  venture.  Also, 
Altarum  Institute,  Aim  Arbor,  MI  has 
been  dropped  as  a  party  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Hot  Metal 
Gas  Forming  Joint  Venture  ("HMGF") 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  December  21, 1998,  Hot  Metal  Gas 
Forming  Joint  Venture  ("HMGF")  filed 
its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 


6(b)  of  the  Act  on  February  18,  1999  (64 
FR  8124). 

The  last  notification  was  filed  with 
the  Department  on  July  19,  2002.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  August  13,  2002  (67  FR  52744). 

Dorothy  B.  Fountain. 

Deputy  Director  of  Operations,  Antitrust 

Division. 

[FR  Doc.  03-25875  Filed  10-10-03;  8:45  am] 

BILUNG  CODE  4420-1 1-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — interchangeable  Virtual 
instruments  Foundation,  inc. 

Notice  is  hereby  given  that,  on 
September  22,  2003.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §  4301  et  seq.  ("the  Act"). 
Interchangeable  Virtual  Instruments 
Foundation,  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Systems  &  Electronics,  Inc., 
St.  Louis,  MO  has  been  added  as  a  party 
to  this  venture 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
Interchangeable  Virtual  Instnunents 
Foundation,  Inc.  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  May  29,  2001,  Interchangeable 
Virtual  Instruments  Foimdation,  Inc. 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  July  30,  2001  (66  FR 
39336). 

The  last  notification  was  filed  with 
the  Department  on  June  30,  2003.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
act  on  July  23,  2003  (68  FR  43552). 

Dorothy  B.  Fountain, 

Deputy  Director  of  Operations,  Antitrust 

Division. 

[FR  Doc.  03-25872  Filed  10-10-03;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — PXI  Systems  Alliance, 
Inc. 

Notice  is  hereby  given  that,  on 
.SepfembtT  22,  2003.  pursuant  to  section 
6(d)  of  the  National  Cooperative 
Research  and  Production  .\ct  of  1993. 
15  U  S.C.  4301  pf  spq   Cthe  .Act"),  PXI 
.Svstems  .Mliance.  Inc.  has  filed  written 
notifications  simultaneouslv  with  the 
.■\ttornev  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Ac:t's  provisions  limiting  the 
recover^'  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specific  allw  Exacq  Technologies,  Inc  , 
indiai^apolis,  IN;  Santec  Corporation, 
Aichi.  lAP.AN:  and  Spectrum  (imbH. 
,Siek,  GERMANS'  have  been  add^d  as 
parties  to  this  wnture.  Also,  Ines  C'liiibH, 
Bad  Breisig,  GERMAN'^';  and  .Analogic; 
Data  Conversion  Products,  Wakefield. 
M.\  ha\e  been  dropped  as  parties  to  this 
\enturt' 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
acti\  itv  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  PXI  Systems 
Allianc  e,  inc  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  November  22.  2000.  PXi  Systems 

.Mliance.  Inc:.  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  [ustice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  faibj  of  the 
Act  on  .March  8.  2001  [66  FR  13971). 

The  last  notification  was  filed  with 
the  Department  on  lune  30.  2003   A 
notice  was  published  in  th>'  Federal 
Register  pursuant  to  section  6(b)  of  the 
.\(  t  on  lulv  23.  2003  (68  FR  43.5.'52). 

Dorothy  B.  Fountain, 

Dr'put\  Dtwctor  I li Operations.  Antitrust 

Division. 

'FR  Dor  03-25873  Filed  10-10-03.  8:45  am] 

BILUNG  CO0€  4410-n-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Southwest  Research 
Institute:  Diesel  Aftertreatment 
Sensitivity  to  Lubricants  (DASL)  and 
Non-Thermal  Catalyst  Deactivation  (N- 
TCD) 

Notice  is  hereby  given  that,  on 

September  12.  2003.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
\5  V.S.C.  4301  Pt  scq  ("the  Act"), 
Southwest  Research  Institute:  Diesel 
.■\ftertreatment  Sensitivity  to  Lubricants 
(DASL)  and  Non-Thermal  Catalyst 
Deactivation  (N-TCD)  has  filed  written 
notifications  simultaiuHiuslv  with  the 
.Attorney  (General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  its 
project  status.  The  notific:ations  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  rec:overy  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  c  irc:umstances. 
Spe(  ifi(  allv .  the  period  ol  performance 
has  been  extended  to  March  18,  2004 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  restMrch  project. 
Membership  in  this  group  research 
pro|ec  t  remains  open,  and  Southwest 
Researc:h  Institute:  Diesel  Aftertreatment 
Sensitivity  to  Lubricants  (D.-\.SL)  and 
Non-Thermal  Cat.ilvst  Deactivation  (.N- 
TCD)  intends  to  file  additional  written 
notific.itioti  disc  losing  .ill  changes  in 
membership 

On  lulv  2.  2002.  Southwest  Research 
Institute:  Diesel  Aftc^rtreatment 
Sensitivity  to  Lubric:ants  (DASL)  and 
Non-Thermal  Catalyst  Deactivation  (N- 
TCD)  fil"d  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  .August  9, 
2002  (67  FR  'il869). 

Dorothy  B.  Fountain. 

Director  of  Operations  Antitnisl  Dnisinn 
|FR  Doc    IM    Jr'iH-l   lilfd   10-UM)i    H  4=1  din] 
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Against  Women  Formula  Grant 
Program)  and  Subgrant  Award  Report 
Instructions. 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-Day  Emergency  Notice  of 
Information  Collec  tion  Under  Review: 
Subgrant  .Award  Report  (STOP  Violence 


The  Department  of  Justice,  Office  of 
Justice  Programs,  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  OMB  approval  has  been 
requested  by  October  17.  2003.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  If  granted, 
the  emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB,  Office  of  Information  and 
Regulation  Affairs,  Attention: 
Department  of  [ustice  Desk  Officer, 
Washington,  DC  20503,  Comments  are 
encouraged  and  will  be  accepted  for  60 
days  until  December  15,  2003. 

During  the  first  60  days  of  this  same 
review  period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  .All  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  proposeci 
information  collection  instrument  with 
instructions,  should  be  directed  to 
Cathy  Poston,  Attorney/ Advisor,  Office 
on  Violence  .Against  VVomen,  Office  of 
Justice  Prc3grams.  Department  of  Justice, 
810  7th  Street,  NW,  Washington  DC 
20531,  or  facsimile  (202)  305-2589, 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 
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(1)  Type  of  information  collection: 
Reinstatement  with  change  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  the  form/collection: 
Subgrant  Award  Report  (STOP  Violence 
Against  women  Formula  Grant  Program) 
and  Subgrant  Award  Report 
Instructions. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
department  sponsoring  the  collection: 
Form  Number:  none.  Office  on  Violence 
Against  Women,  Office  of  Justice 
Programs,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  the  affected  public 
includes  the  56  STOP  state  and 
administrators  (from  50  states,  the 
District  of  Columbia  and  five  territories 
and  commonwealths  (Guan,  Puerto 
Rico,  American  Samoa,  Virgin  Islands, 
Northern  Marina  Islands])  and  their 
subgrantees.  The  STOP  Violence 
Against  Women  Formula  Grant  was 
authorized  through  the  Violence  Against 
Women  Act  of  1994  (VAWA)  and 
reauthorized  and  amended  by  the 
Violence  Against  Women  Act  of  2000 
(VAWA  2000).  Its  purpose  is  to  promote 
a  coordinated,  multi-disciplinary 
approach  to  improving  the  criminal 
justice  system's  response  to  violence 
against  women.  The  STOP  Formula 
Grant  Program  envisions  a  partnership 
among  law  enforcement,  prosecution, 
courts,  and  victim  advocacy 
organizations  to  enhance  victim  safety 
and  hold  offenders  accountable  for  their 
crimes  of  violence  against  women.  The 
Department  of  Justice's  Office  on 
Violence  Against  Women  administers 
the  STOP  Formula  Grant  Program  funds 
which  must  be  distributed  by  STOP 
state  administrators  according  to  a 
statutory  formula  (as  amended  by 
VAWA  2000). 

(5)  An  estimate  of  the  total  niunber  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  esti.mated  that  it  will 
take  the  56  respondents  (STOP 
administrators)  approximately  one  hour 
to  complete  an  aimual  progress  report. 

It  is  estimated  that  it  will  take 
approximately  one  hour  for  roughly 
2500  subgrantees  to  complete  the 
relevant  portion  of  the  annual  progress 
report.  The  Aimual  Progress  Report  for 
the  STOP  Formula  Grant  Program  is 
divided  into  sections  that  pertain  to  the 
different  types  of  activities  that  grantees 
may  engage  in  and  the  different  tjrpes  of 
grantees  that  receive  funds,  i.e.  law 
enforcement  agencies,  prosecutors' 
offices,  courts,  victim  services  agencies, 
jetc. 


(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  estimated  total  annual 
public  burden  associated  with  this 
application  is  2,556  hours. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Department 
Deputy  Clearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  Patrick  Henry  Building, 
Suite  1600,  601  D  Street  NW., 
Washington,  DC  20530. 

Dated:  October  3,  2003. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer. 
Department  of  Justice. 

[FR  Doc.  03-25964  Filed  10-10-03:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Prohibited  Transactlon<Exemptlon 
2003-30;  [Exemption  Application  No. 
D-11101]  et  al.;  Grant  of  Individual 
Exemptions;  Fifth  Third  Bank 

AGENCY:  Employee  Benefits  Security 

Administration,  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the  ^ 
Code). 

A  notice  was  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  a  proposal  to  grant  such 
exemption.  The  notice  set  forth  a 
summary  of  fac^s  and  representations 
contained  in  the  application  for 
exemption  and  referred  interested 
persons  to  the  application  for  a 
complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The  applicant 
has  represented  that  it  has  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  requests  for  a 
hearing  were  received  by  the 
Department.  Public  comments  were 
received  by  the  Department  as  described 
in  the  granted  exemption. 


The  notice  of  proposed  exemption 
was  issued  and  the  exemption  is  being 
granted  solely  by  the  Department 
because,  effective  December  31,  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978,  5  U.S.C.  App.  1  (1996), 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836. 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemption  is  administratively 
feasible: 

(b)  The  exemption  is  in  the  interests 
of  the  plan  and  its  participants  and 
beneficiaries;  and 

(c)  The  exemption  is  protective  of  the 
rights  of  the  participants  and 
beneficiaries  of  the  plan. 

Fifth  Third  Bank,  Located  in  Grand 
Rapids,  Michigan 

(Prohibited  Transaction  Exemption  2003-30; 
Exemption  -Application  No.  D-11101) 

Exemption 

Section  I — Exemption  for  Receipt  of 
Fees 

Effective  on  or  after  April  2,  2001.  the 
restrictions  of  sections  406(a)  and  406(b) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  bv  reason  of  section 
4975(c)(1)(A)  through  (F)  of  the  Code, 
shall  not  apply,  to:  the  receipt  of  fees  by 
Fifth  Third  B.ank,  a  Michigan  banking 
corporation,  and  its  affiliates  (Fifth 
Third),  from  the  Kent  Funds  prior  to 
October  26,  2001  or  from  the  Fifth  Third 
Funds  on  or  after  October  26,  2001  (the 
Fimds),  open-end  investment 
companies  registered  under  the 
Investment  Company  Act  of  1940  (the 
1940  Act),  for  acting  as  an  investment 
adviser  for  the  Fimds,  as  well  eis  for 
acting  as  administrator,  custodian, 
accoimtant,  transfer  agent,  and  provider 
of  other  services  to  the  Funds  (including 
brokerage  services  in  the  future)  which 
are  not  advisory  services  (collectively 
referred  to  as  "Secondary  Services"  as 
defined  in  Section  ni(h)  below),  in 
connection  with  the  purchase  and  sale 
of  shares  of  the  Funds  by  certain 
employee  benefit  plans  and  individual 
retirement  accounts  (the  Plans)  for 
which  Fifth  Third  serves  as  fiduciary 
with  investment  discretion;  provided 
that  the  conditions  set  forth  in  Section 
II  are  met. 
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Section  II — Conditions 

(a)  No  sales  commissions,  redemption 
fees,  or  other  fees  are  paid  by  the  Plans 
in  connection  with  the  purchase  or  sale 
of  shares  of  the  Funds. 

(b)  The  price  paid  or  received  by  a 
Plan  for  shares  in  the  Funds  is  the  net 
asset  value  per  share,  as  defined  in 
Section  Ill(e),  at  the  time  of  the 
transaction,  and  is  the  same  price  that 
would  have  been  paid  or  received  for 
the  shares  by  any  other  investor  at  that 
time. 

(c)  Fifth  Third,  ini  lading  any  officer 
or  director  of  Fifth  Third,  does  not 
purchase  or  sell  shares  of  the  Funds 
from  or  to  any  Plan. 

(d)  Each  Plan  receives  a  credit, 
through  a  cash  rebate  that  will  be 
accrued  daily  and.  if  the  Plan  so  elects, 
will  be  automatically  invested  in  shares 
of  the  money  market  funds  selected  by 
the  Plan,  of  such  Plans  proportionate 
share  of  all  fees  charged  to  the  Funds  by 
Fifth  Third  for  investment  advisorv 
services,  including  any  investment 
advisory  fee  paid  to  third-partv 
subadvisors.  not  later  than  two  business 
days  (or.  prior  to  the  date  this  final 
exemption  is  published  in  the  Federal 
Register,  one  business  dav)  after  receipt 
of  such  fees  by  Fifth  Third.  The 
crediting  of  all  investment  advisory  fees 
to  the  Plans  by  Fifth  Third  is  audited  by 
an  independent  accounting  firm  nn  at 
least  an  annual  basis  to  verify  the  proper 
crediting  of  the  fees  to  each  Plan 

(e)  The  combined  total  of  all  fees 
received  by  Fifth  Third  for  the  provision 
of  services  to  a  Plan,  and  in  connection 
with  the  provision  of  services  to  the 
Funds  in  which  the  Plan  may  invest,  is 
not  in  excess  of  "reasonable 
compensation"  within  the  meaning  of 
section  408(b)(2)  of  ERISA. 

(f)  Fifth  Third  does  not  receive  any 
fees  payable  pursuant  to  Rule  12b-l 
under  the  1940  AcA  in  connection  with 
the  transactions 

(g)  The  Plans  are  nut  employee  benefit 
plans  sponsored  or  maintained  bv  Fifth 
Third. 

(h)  A  second  fiduciary  acting  for  the 
Plan,  who  is  independent  of  and 
unrelated  to  Fifth  Third  (the  Second 
Fiduciary),  receives,  in  advance  of  any 
initial  investment  bv  the  Plan  ip  a  Fund, 
full  and  detailed  written  disclosure  of 
information  concerning  the  Fund, 
including,  but  not  limited  to 

(\]  A  current  prospectus  for  each 
Fund  in  which  a  Plan  is  considering 
investing: 

(2)  .-K  statement  describing  the  fees  for 
investment  advisorv  or  similar  services 
and  any  Secondary  Services  and  all 
other  fees  to  be  (  harged  to  or  paid  b\  the 
Plan  and  by  the  Fund,  including  the 


nature  and  extent  of  any  differential 
between  the  rates  of  such  fees; 

(3)  The  reasons  why  Fifth  Third  may 
consider  such  investment  to  be 
appropriate  for  the  Plan; 

(4)  A  statement  describing  whether 
there  are  any  limitations  applicable  to 
Fifth  Third  with  respect  to  which  assets 
of  the  Plan  may  be  invested  in  the  Fund, 
and,  if  so.  the  nature  of  such  limitations; 
and 

(5)  Upon  the  request  of  the  Second 
Fiduciary,  a  copy  of  the  proposed 
exemption  and/or  a  copy  of  the  final 
exemption  once  such  documents  are 
published  in  the  Federal  Register. 

(i)  After  consideration  of  tne 
information  described  in  paragraph  (h) 
above,  the  .Second  Fiduciary  authorizes 
in  writing  the  investment  of  assets  of  the 
Plan  in  each  particular  Fund,  the  fees  to 
be  paid  by  such  Fund  to  Fifth  Third 
(including  fees  for  investment  advisory 
services),  and  the  cash  rebate  to  the  Plan 
of  fees  re<;eived  by  Fifth  Third  from  the 
Fund  for  investment  advisory  services. 

())  All  authorizations  made  by  a 
Second  Fiduciary'  regarding  investments 
in  a  Fund  aiul  the  fees  paid  to  Fifth 
Third  (including  fees  for  inve.stment 
advisory  services)  are  subject  to  an 
annual  reauthorization  wherein  any 
such  prior  authorization  referred  to  in 
paragraph  (i)  above  shall  be  terminable 
at  will  by  the  Plan,  without  penalty  to 
the  Plan,  upon  receipt  by  Fifth  Third  of 
written  notice  of  termination.  A  form 
expressly  providing  an  election  to 
terminate  the  authorization  described  in 
paragraph  (i)  above  (the  "Termination 
Form")  with  instructions  im  the  use  of 
the  form  must  be  provided  to  the 
Second  Fiduciary  at  least  annually 
However,  if  the  Termination  Form  has 
been  provided  to  the  .Seccmd  Fiduciary 
pursuant  to  paragrajih  (k)  or  paragraph 
(1)  below,  then  the  Termination  Form 
need  not  be  provided  again  for  an 
annual  reauthorization  pursuant  to  this 
paragraph  unless  at  least  six  months 
have  elapsed  since  the  form  was 
provided  in  connection  with  the 
additional  service  or  fee  increase  The 
instructions  for  the  Termination  Form 
must  include  the  following  information: 

(1)  The  authorization  is  terminable  at 
will  bv  the  Plan,  without  penalty  to  the 
Plan,  upon  receipt  by  Fifth  Third's 
investment  services  group  of  written 
notice  from  the  Second  Fiduciary:  and 

(2)  Failure  to  return  th»'  Termination 
Form  will  result  in  continued 
authonzation  of  Fifth  Third  to  engage  in 
the  transactions  described  above  on 
behalf  of  the  Plan. 

(k)  The  .Second  Fiduciary  of  each  Plan 
invested  in  a  particular  Fund  receives 
lull  written  disclosure,  in  a  statement 
separate  in  mi  the  Fund  prospectus,  of 


any  proposed  increases  in  the  rates  of 
fees  charged  by  Fifth  Third  to  the  Fund 
for  Secondary  Services  at  least  30  days 
prior  to  the  implementation  of  such 
increase  in  fees.  The  disclosure  will  be 
accompanied  by  a  copy  of  the 
Termination  Form,  with  instructions  as 
described  in  paragraph  (j)  above.  The 
Second  Fiduciary  will  also  receive  full 
written  disclosure,  prior  to  the  effective 
date,  in  a  Fund  prospectus  or  otherwise, 
of  any  increases  in  the  rates  of  fees 
charged  by  Fifth  Third  to  the  Fund  for 
investment  advisory  services  even 
though  such  fees  will  be  rebated  as 
required  bv  paragraph  (d)  above. 

([)  In  the  event  that  Fifth  Third 
provides  an  additional  Secondary 
Service  to  a  Fund  for  which  a  fee  is 
charged  or  there  is  an  increase  in  the 
amount  of  fees  paid  by  the  Fund  to  Fifth 
Third  for  any  Secondary  Services 
resulting  from  a  decrease  in  the  number 
of  services  performed  by  Fifth  Third  for 
such  fees  in  connection  with  a 
previously  authorized  Secondary- 
Service,  Fifth  Third  will,  at  least  30 
days  in  advance  of  the  implementation 
of  such  additional  service  or  effective 
fee  increase,  provide  written  notice  to 
the  Second  Fiduciary  explaining  the 
nature  and  the  amount  of  such  services 
or  of  the  effective  increase  in  fees  of  the 
affected  Fund.  Such  notice  shall  be 
accompanied  by  the  Termination  Form. 

(m)  On  an  annual  basis.  Fifth  Third 
provides  the  Second  Fiduciary  of  a  Plan 
investing  in  the  Fund  with: 

(1)  A  copy  of  the  current  prospectus 
for  the  Fund  and.  upon  such  Second 
Fiduciary's  request,  a  copy  of  the 
Statement  of  Additional  Information  for 
such  Fund  which  contains  a  description 
of  all  fees  paid  by  the  Fund  to  Fifth 
Third  (including  fees  for  investment 
advisory  services); 

(2)  A  copy  of  the  annual  financial 
disclosure  report  of  the  Fund  in  which 
such  Plan  is  invested,  which  includes 
information  about  the  Fund  portfolios  as 
well  as  audit  findings  of  an  independent 
auditor,  within  60  days  of  the 
preparation  of  the  report; 

(3)  Oral  or  written  responses  to 
inquiries  of  the  Second  Fiduciary  as 
they  arise;  and 

(4)  With  respect  to  each  of  the  Funds 
in  which  a  Plan  invests,  in  the  event 
such  Fund  places  brokerage  transactions 
with  Fifth  Third,  a  statement  specifying: 

(i)  The  total  (expressed  in  dollarsj  of 
brokerage  commissions  of  each  Fund's 
investment  portfolio  that  are  paid  to 
Fifth  Third  by  such  Fund; 

(ii)  The  total  (expressed  in  dollars)  of 
brokerage  commissions  of  each  Fund's 
investment  portfolio  that  are  paid  by 
such  Fund  to  brokerage  firms  unrelated 
to  Fifth  Third; 
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(iii)  The  average  brokerage 
commissions  per  share  (expressed  as 
cents  per  share)  paid  to  Fifth  Third  by 
each  investment  portfolio  of  a  Fund; 
and 

(iv)  The  average  brokerage 
commissions  per  share  (expressed  as 
cents  per  share)  paid  by  each 
investment  portfolio  of  a  Fund  to 
brokerage  firms  iinrelated  to  Fifth  Third. 

(o)  All  dealings  between  the  Plans  and 
the  Fund  are  on  a  basis  no  less  favorable 
to  the  Plans  than  dealings  with  other 
shareholders  of  the  Fund. 

(p)  Fifth  Third  maintains  for  a  period 
of  six  years  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (q)  below  to  determine 
whether  the  conditions  of  this 
exemption  have  been  met,  except  that: 
(i)  A  prohibited  transaction  will  not  be 
considered  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of 
Fifth  Third,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six- 
year  period,  and  (ii)  no  party  in  interest 
other  than  Fifth  Third  shall  be  subject 
to  the  civil  penalty  that  may  be  assessed 
under  section  502(i)  of  ERISA  or  to  the 
taxes  imposed  by  section  4975  (a)  and 
(b)  of  the  Code  if  the  records  are  not 
maintained  or  not  available  for 
examination  as  required  by  paragraph 
(q)  below. 

(q){l)  Except  as  provided  in  paragraph 
(p)  above  and  notwithstanding  any 
provisions  of  section  504  (a)(2)  and  (b) 
of  ERISA,  the  records  referred  to  in 
paragraph  (p)  above  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by: 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  of 
Labor  or  the  Internal  Revenue  Service; 

(ii)  Any  fiduciary  of  a  Plan  who  has 
authority  to  acquire  or  dispose  of  shares 
of  the  Funds  owned  by  the  Plans,  or  any 
duly  authorized  employee  or 
representative  of  such  fiduciary;  and 

(iii)  Any  participant  or  beneficiary  of 
a  Plan  or  duly  authorized  employee  or 
representative  of  such  participant  or 
beneficiary. 

(2)  None  of  the  persons  described  in 
subparagraph  (1)  (ii)  and  (iii)  above 
shall  be  authorized  to  examine  trade 
secrets  of  Fifth  Third,  commercial  or 
financial  information  which  is 
privileged  or  confidential,  or  records 
that  are  unrelated  to  the  Plan(s)  that  the 
fiduciary  serves  or  under  which  the 
participant  or  beneficiary  is  entitled  to 
receive  benefits. 

(r)  Within  sixty  (60)  days  of  [insert  the 
date  of  publication  in  the  Federal 
Register  of  the  notice  granting  this 
exemption],  Fifth  Third  will  file  Form 
5330  with  the  Internal  Revenue  Service 


and  pay  the  excise  taxes  applicable 
under  section  4975(a)  of  the  Code  in 
connection  with  the  error  in  processing 
rebates  of  investment  advisory  fees 
during  the  period  begirming  October  26, 
2001  and  ending  on  March  1,  2003. 

Section  III — Definitions 

For  purposes  of  this  exemption: 

(a)  "Fifth  Third"  means  Fifth  Third 
Bank,  a  Michigan  banking  corporation, 
and  any  affiliate  thereof  (as  affiliate  is 
defined  below  in  paragraph  (b)  of  this 
section). 

(b)  An  affiliate  of  a  person  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(c)  "Control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

(d)  "Fund"  or  "Funds"  means  the 
Kent  Fimds  prior  to  October  26,  2001, 
the  Fifth  Third  Funds  on  and  after 
October  26,  2001,  and  each  separate 
investment  portfolio  thereof,  or  any 
other  diversified  open-end  investment 
company  registered  under  the  1940  Act 
for  which  Fifth  Third  serves  as 
investment  advisor  and  may  also  serve 
(or  may  in  the  futiu-e  serve)  as 
administrator,  custodian,  accountant,  or 
transfer  agent,  or  provide  some  other 
Secondary  Service  (as  defined  in 
paragraph  (h)  below)  which  has  been 
approved  by  the  Funds. 

(e)  "Net  asset  value"  means  the 
amoimt  for  purposes  of  pricing  all 
purchases  and  sales,  calculated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 
a  Fund's  prospectus  and  statement  of 
additionai  information,  and  other  assets 
belonging  to  the  Fund  or  portfolio  of  the 
Fund,  less  the  liabilities  charged  to  each 
such  portfolio  or  Fund,  by  the  number 
of  outstanding  shares. 

(f)  "Relative"  means  a  relative  as  that 
term  is  defined  in  section  3(15)  of 
ERISA  (or  a  "member  of  the  family"  as 
that  term  is  defined  in  section  4975(e)(6) 
of  the  Code),  or  a  brother,  a  sister,  or  a 
spouse  of  a  brother  or  a  sister. 

(g)  "Second  Fiduciary"  means  a 
fiduciary  of  a  Plan  who  is  independent 
of  and  unrelated  to  Fifth  Third.  For 
piu'poses  of  this  exemption,  the  Second 
Fiduciary  will  not  be  deemed  to  be 
independent  of  and  unrelated  to  Fifth 
Third  if: 


(1)  Such  fiduciary  direcUy  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  FifQi 
Third; 

(2)  Such  fiduciary,  or  any  officer, 
director,  partner,  employee,  or  relative 
of  the  fiduciary  is  an  officer,  director, 
partner,  or  employee  of  Fifth  Third  (or 
is  a  relative  of  such  persons);  or 

(3)  Such  fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  for  his  or  her  own 
personal  account  in  connection  with 
any  transaction  described  in  this 
exemption. 

If  an  officer,  director,  partner,  or 
employee  of  Fifth  Third  (or  relative  of 
such  persons),  is  a  director  of  such 
Second  Fiduciary,  and  if  he  or  she 
abstains  from  participation  in  (i)  the 
choice  of  the  Plan's  investment  advisor, 
(ii)  the  approval  of  such  pvu-chase  or 
sale  between  the  Plan  and  a  Fund,  and 
(iii)  the  approval  of  any  change  in  fees 
charged  to  or  paid  by  the  Plan  in 
connection  with  any  of  the  transactions 
described  in  Section  II  above,  then 
subparagraph  (2)  above  shall  not  apply. 

(h)  "Secondary  Service"  means  a 
service  other  than  an  investment 
management,  investment  advisory,  or 
similar  service  that  is  (or  will  in  the 
future  be)  provided  by  Fifth  Third  to  a 
Fund,  including  (but  not  limited  to) 
brokerage  services,  custodian  services, 
transfer  and  dividend  disbursing  agent 
services,  administrator  or  sub- 
administrator  services,  accounting 
services,  and  shareholder  servicing 
agent  services. 

(i)  "Termination  Form"  means  the 
form  supplied  to  the  Second  Fiduciary 
that  expressly  provides  an  election  to 
the  Second  Fiduciary  to  terminate  on 
behalf  of  a  Plan  the  authorization 
described  in  paragraph  (i)  of  Section  II 
above.  Such  "Termination  Form  may  be 
used  at  will  by  the  Second  Fiduciary  to 
terminate  an  authorization  without 
penalty  to  the  Plan  and  to  notify  Fifth 
Third  in  writing  to  effect  a  termination 
by  selling  the  shares  of  the  Fund  held 
by  the  Plan  requesting  such  termination 
within  one  business  day  following 
receipt  by  Fifth  Third  of  the  form; 
provided  that  if,  due  to  circumstances 
beyond  the  control  of  Fifth  Third,  the 
sale  cannot  be  executed  within  one 
business  day,  Fifth  Third  shall  have  one 
additional  business  day  to  complete 
such  sale. 

EFFECTIVE  DATE:  This  exemption  is 
effective  generally  as  of  April  2,  2001. 
Effective  on  or  after  October  14,  2003, 
Fifth  Third  shall  credit  a  Plan  the  cash 
rebate  of  such  Plan's  share  of  fees 
charged  to  the  Funds  by  Fifth  Third  for 
investment  advisory  services  not  later 
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than  two  business  days  after  receipt  of 
such  fees  by  Fifth  Third  as  provided  in 
Section  11(d)  nf  the  exemption 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  [une 
24.  200.1  at  68  FR  37539  (the  Proposed 
Exemption). 

Written  Comment 

The  Department  received  one  wnttan 
comment  and  no  requests  for  a  publu 
hearing.  In  a  letter  dated  .August  5.  2003. 
Fifth  Third  (the  Applicant)  requested  a 
clarification  with  regard  to  the 
"Summary  of  Facts  and 
Representations'  (the  Summary)  in  the 
Proposed  Exemption   .-Xlthuugh  the  term 
"Fifth  Third  "  as  defined  in  the 
proposed  exemption  itself  includes 
Fifth  Third  Bank,  a  Michigan  banking 
corporation,  and  its  affiliates,  the 
Applicant  believed  that  the  definition  of 
the  same  term  in  item  1  of  the  Summary 
did  not  include  the  Fifth  Third  Bank 
affiliates.  The  Department  notes  that  the 
term  "Fifth  Third"  (ioes  include  Fifth 
Third  Bank,  a  Michigan  hankintj 
corporation,  and  its  affiliateN  in  both  the 
proposed  exemption  and  the  Summary 
of  the  Proposed  Exemplmn 

.•\fter  giving  full  consideration  to  the 
entire  record,  including  the  written 
comment  noted  above,  the  Departrn»'nt 
has  dec:ided  to  grant  the  exemption 

For  information  regarding  th^ 
comment  and  other  matters  discussed 
herein,  interested  persons  are 
encouraged  to  obtain  copies  of  the 
exemption  application  file  (Exemption 
Application  No.  D-ni()l,i  th^- 
Department  is  maintaining  in  this  case. 
The  complete  application  file,  a^  well  as 
all  supplemental  submissions  rt'i  eived 
bv  the  Department,  are  made  available 
for  public  inspection  in  the  Public 
Disclosure  Room  of  the  Pension  and 
Welfare  Benefits  .Administration,  Room 
N-1513,  U.S.  Department  of  Labor.  200 
Constitution  ,-\venue.  \\V    Washington. 
DC  20210 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Wendv  McColough  of  thf  Dt-partnu'nt. 
telephone  (202)  hyj-H.5til   Thi>  i.>  not  a 
toll-free  number 

RBC  Dain  Rauscher,  Inc.  (RBC-DR) 
Located  in  Minneapolis.  Minnesota 

i'rohit)itfii  1  r.iriN.u  tK)n  Exemption  2003-31; 
Exemption  Application  No.  D-111891 

Exernptinn 

I  Transactions 

.\   Effective  for  transactions  occurring 
on  or  after  April  IH.  2003.  the 
restrictions  of  section  406(a]  and  407(a) 


of  the  Employee  Retirement  Income 
.Securitv  Act  of  1974,  as  amended  (the 
.Act),  and  the  taxes  imposed  by  section 
4975  (a)  and  (b)  of  the  Internal  Revenue 
Code  of  1986.  as  amended  (the  Code),  by 
reason  of  section  4975(c)(1)  (A)  through 
(D)  of  the  Code,  shall  not  apply  to  the 
following  transactions  involving  Issuers 
and  Se(  unties  evidencing  interests 
thert'in 

(1)  The  direct  or  indirec:t  sale, 
exchange  or  transfer  of  Securities  in  the 
initial  issuance  of  Securities  between 
the  Sponsor  or  I  'nderwriter  and  an 
employee  bt-nefit  plan  when  the 
Sponsor.  Servicer,  Trustee  or  Insurer  of 
an  Issuer,  the  Underwriter  of  the 
Securities  representing  an  interest  in  the 
Issuer,  or  an  Obligor  is  a  party  in 
interest  with  respect  to  such  plan: 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  .Securities  by  a  plan  in 
the  secondarv  market  for  such 
Securities:  and 

(3)  The  continued  holding  ot 
Securities  acquired  by  a  plan  pursuant 
to  subsccticui  I  .A   ( 1)  or  (2). 

Notwithstanding  the  foregoing, 
section  1  A  does  not  provide  an 
exemption  from  the  restrictions  of 
se(  tions  40fi(a)(  1  )(E).  406(a)(2)  and  407 
of  the  Act  tor  the  acquisition  or  holding 
of  a  See  uritv  on  behalf  of  an  Excluded 
Plan,  by  any  person  who  has 
discretionarv  authority  or  renders 
investment  advice  with  respect  to  the 
assets  of  that  Ex(  hided  Plan  ' 

B   Effe(  tive  for  transactions  occurring 
■  in  IIP  after  April  18.  2003,  the 
restru  tioris  of  sections  406|b)(l )  and 
40h(b)(2)  of  the  .Act  and  the  taxes 
imposed  bv  section  4975  (a)  and  (b)  of 
the  Code  b\  r>Mson  of  section 
4975(c)(n(i:i  nt  the  Code  shall  n(Jt  apply 
to: 

(1)  The  direct  or  indiret:t  s.ile. 
exchange  or  transfer  of  .Securities  in  the 
initial  issu.ince  of  .Se(  urities  betwf>en 
the  .Sponsor  or  I  nderwriter  and  a  plan 
wht'u  the  [UTson  who  has  discretionary 
<iuthorit\  oi  renders  iinestment  advice 
with  respe(  t  to  the  iinestment  ot  plan 
assets  in  the  .Securities  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or 
receivables  i  diitained  in  the  Issuer,  or 
(b)  an  affiliate  or  a  person  described  in 
(a);  if 

(i)  The  plan  is  not  an  Excluded  Plan: 

(ii)  Solely  in  the  case  of  an  acquisition 
of  Securities  in  (oniuction  with  the 
initial  issuanc;e  of  the  Securities,  at  least 
50  percent  of  each  class  of  Securities  in 
whi(  h  [ilans  have  invested  is  acquired 


by  persons  independent  of  the  members 
of  the  Restricted  Group,  and  at  least  50 
percent  of  the  aggregate  interest  in  the 
Issuer  is  acquired  by  persons 
independent  of  the  Restricted  Group: 

(iii)  A  plan's  investment  in  each  class 
of  Securities  does  not  exceed  25  percent 
of  all  of  the  Securities  of  that  class 
outstanding  at  the  time  of  the 
acquisition:  and 

(iv)  Immediately  after  the  acquisition 
of  the  Securities,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
Securities  representing  an  interest  in  a 
Issuer  containing  assets  sold  or  serviced 
bv  the  same  entity.^  For  purposes  of  this 
paragraph  B.(l)(iv)  only,  an  entity  will 
not  be  considered  to  service  assets 
contained  in  an  Issuer  if  it  is  merely  a 
Subservicer  of  that  Issuer: 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  Securities  by  a  plan  in 
the  secondary  market  for  such 
Securities,  provided  that  conditions  set 
forth  in  paragraphs  B.(l)(i),  (iii)  and  (iv) 
are  met:  and 

(3)  The  continued  holding  of 
Securities  acquired  by  a  plan  pursuant 
to  subsection  IB.  (1)  or  (2). 

C;.  Effective  for  transactions  occurring 
on  or  after  April  18,  2003.  the 
restrictions  of  sections  406(a),  406(b) 
and  407(a)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section  4975  (c) 
of  the  Code,  shall  not  apply  to 
transactions  in  connection  with  the 
servicing,  management  and  operation  of 
an  Issuer,  including  the  use  of  any 
Eligible  Swap  transaction:  or  the 
defeasance  of  a  mortgage  obligation  held 
as  an  asset  of  the  Issuer  through  the 
substitution  of  a  new  mortgage 
obligation  in  a  commercial  mortgage- 
backed  Designated  Transaction, 
provided: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  Pooling  and  Servicing 
Agreement: 

(2)  The  Pooling  and  Servicing 
Agreement  is  provided  to.  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to.  investing  plans  before  they 


'  Section  I.  A   provides  no  relief  from  sections 
406(a)(  1  )(E).  406(a)(2)  and  407  of  the  .»i(:t  for  anv 
person  rendering  investment  advice  to  an  Excluded 
Plan  within  the  meaning  of  section  3(21)(Aj(ii)  and 
regulation  29  CFR  2510.3-21(c). 


-'  For  piirpijsfis  ill  iHls  ("xi'mptioii.  e.u.h  plan 
participtitiuH  in  ti  i  omniinglcd  fund  |suc  li  Hs  ,i  Iwnl. 
(()lle<:livp  Inist  fiuui  (ir  iiisuraiU-c  (.(JMipany  pooled 
separate  account]  shall  be  (  onsideri'd  to  own  Ihi' 
saini'  proportionate  undivided  interest  in  each  asset 
of  the  commingled  hind  as  its  proportionate  interest 
in  the  total  assets  of  the  (  ominingled  hind  .is 
call  ulaled  oil  the  most  recent  preceding  valuation 
dair  'if  the  fund 
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purchase  Securities  issued  by  the 
Issuer;  ^  and 

(3)  The  defeasance  of  a  mortgage 
obligation  and  the  substitution  of  a  new 
mortgage  obligation  in  a  commercial 
mortgage-backed  Designated 
Transaction  meet  the  terms  and 
conditions  for  such  defeasance  and 
substitution  as  are  described  in  the 
prospectus  or  private  placement 
memorandum  for  such  Seciu-ities, 
which  terms  and  conditions  have  been 
approved  by  a  Rating  Agency  and  does 
not  result  in  the  Securities  receiving  a 
lower  credit  rating  from  the  Rating 
Agency  than  the  current  rating  of  the 
Securities. 

Notwithstanding  the  foregoing, 
section  I.C.  does  not  provide  an 
exemption  from  the  restrictions  of 
section  406(b)  of  the  Act  or  from  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  Code  for  the  receipt  of  a 
fee  by  the  Servicer  of  the  Issuer  from  a 
person  other  than  the  Trustee  or 
Sponsor,  unless  Such  fee  constitutes  a 
"Qualified  Administrative  Fee." 

D.  Effective  for  transactions  occurring 
on  or  after  April  18,  2003,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act,  and  the  taxes  imposed  by 
sections  4975(a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)(A)  through 
(D)  of  the  Code  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)(F),  (G),  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)(F), 
(G),  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
Securities. 

Section  II — General  Conditions 

A.  The  relief  provided  imder  section 
I  is  available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  Securities  by  a 
plan  is  on  terms  (including  the  Seciuity 
price)  that  are  at  least  as  favorable  to  the 
plan  as  such  terms  would  be  in  an 
arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  Securities  are  not  subordinated  to 


3  In  the  case  of  a  private  placement  memoranduin, 
such  memoranduin  must  contain  substantially  the 
same  information  that  would  be  disclosed  in  a 
prospectus  if  the  offering  of  the  Securities  were 
made  in  a  registered  public  offering  under  the 
Securities  Act  of  1933.  In  the  Department's  view, 
the  private  placement  memorandum  must  contain 
sufficient  information  to  permit  plan  fiduciaries  to 
make  informed  investment  decisions. 


the  rights  and  interests  evidenced  by 
other  Securities  of  the  same  Issuer, 
unless  the  Securities  are  issued  in  a 
Designated  Transaction; 

(3)  The  Securities  acquired  by  the 
plan  have  received  a  rating  from  Rating 
Agency  at  the  time  of  such  acquisition 
that  is  in  one  of  the  three  (or  in  the  case 
of  Designated  Transactions,  four) 
highest  generic  rating  categories. 

(4)  The  Trustee  is  not  an  Affiliate  of 
any  member  of  the  Restricted  Group, 
other  than  an  Underwrriter.  For  purposes 
of  this  requirement: 

(a)  the  "Trustee  shall  not  be  considered 
to  be  an  Affiliate  of  a  Servicer  solely 
because  the  Trustee  has  succeeded  to 
the  rights  and  responsibilities  of  the 
Servicer  pursuant  to  the  terms  of  a 
Pooling  and  Servicing  Agreement 
providing  for  such  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  the  Servicer;  and 

(b)  subsection  II. A. (4)  will  be  deemed 
satisfied  notwithstanding  a  Servicer 
becoming  an  Affiliate  of  the  Trustee  as 
a  result  of  a  merger  or  acquisition 
involving  the  Trustee,  such  Servicer 
and/or  their  Affiliates  which  occurs 
after  the  initial  issuance  of  the 
Securities  provided  that: 

(i)  Such  Servicer  ceases  to  be  an 
Affiliate  of  the  Trustee  no  later  than  six 
months  after  the  date  such  Servicer 
became  an  Affiliate  of  the  Trustee;  and 

(ii)  Such  Servicer  did  not  breach  any 
of  its  obligations  under  the  Pooling  and 
Servicing  Agreement,  unless  such 
breach  was  immaterial  and  timely  ciu-ed 
in  accordance  with  the  terms  of  such 
agreement,  during  the  period  from  the 
closing  date  of  such  merger  or 
acquisition  transaction  through  the  date 
the  Servicer  ceased  to  be  an  Affiliate  of 
the  Trustee; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  Underwriters  in 
connection  with  the  distribution  or 
placement  of  Securities  represents  not 
more  than  Reasonable  Compensation  for 
underwriting  or  placing  the  Secxmties; 
the  sum  of  all  payments  made  to  and 
retained  by  the  Sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  Issuer  represents  not 
more  than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  simi  of 
all  payments  made  to  and  retained  by 
the  Servicer  represents  not  more  than 
Reasonable  Compensation  for  the 
Servicer's  services  under  the  Pooling 
and  Servicing  Agreement  and 
reimbiu"sement  of  the  Servicer's 
reasonable  expenses  in  connection 
therewith; 

(6)  The  plan  investing  in  such 
Securities  is  an  "accredited  investor"  as 
defined  in  Rule  501(a)(1)  of  Regulation 
D  of  the  Securities  and  Exchange 


Commission  (SEC)  under  the  Securities 
Act  of  1933:  and 

(7)  In  the  event  that  the  obligations 
used  to  fund  an  Issuer  have  not  all  been 
transferred  to  the  Issuer  on  the  Closing 
Date,  additional  obligations  as  specified 
in  subsection  III.B.(l)  may  be  transferred 
to  the  Issuer  during  the  Pre-Funding 
Period  in  exchange  for  amounts  credited 
to  the  Pre-Funding  Account,  provided 
that: 

(a)  The  Pre-Funding  Limit  is  not 
exceeded; 

(b)  All  such  additional  obligations 
meet  the  same  terms  and  conditions  for 
eligibility  as  the  original  obligations 
used  to  create  the  Issuer  (as  described  in 
the  prospectus  or  private  placement 
memorandum  and/or  Pooling  and 
Servicing  Agreement  for  such 
Securities),  which  terms  and  conditions 
have  been  approved  by  a  Rating  Agency. 
Notwithstanding  the  foregoing,  the 
terms  and  conditions  for  determining 
the  eligibility  of  an  obligation  may  be 
changed  if  such  changes  receive  prior 
approval  either  by  a  majority  vote  of  the 
outstanding  securityholders  or  by  a 
Rating  Agency; 

(c)  The  transfer  of  such  additional 
obligations  to  the  Issuer  during  the  Pre- 
Funding  Period  does  not  result  in  the 
Securities  receiving  a  lower  credit  rating 
from  a  Rating  Agency,  upon  termination 
of  the  Pre-Funding  Period  than  the 
rating  that  was  obtained  at  the  time  of 
the  initial  issuance  of  the  Securities  by 
the  Issuer; 

(d)  The  weighted  average  annual 
percentage  interest  rate  (the  average 
interest  rate)  for  all  of  the  obligations  in 
the  Issuer  at  the  end  of  the  F*re-Funding 
Period  will  not  be  more  than  100  basis 
points  lower  than  the  average  interest 
rate  for  the  obligations  which  were 
transferred  to  the  Issuer  on  the  Closing 
Date; 

(e)  In  order  to  ensure  that  the 
characteristics  of  the  receivables 
actually  acquired  during  the  Pre- 
Funding  Period  are  substantially  similar 
to  those  which  were  acquired  as  of  the 
Closing  Date,  the  characteristics  of  the 
additional  obligations  will  either  be 
monitored  by  a  credit  support  provider 
or  other  insurance  provider  which  is 
independent  of  the  Sponsor  or  an 
independent  accountant  retained  by  the 
Sponsor  will  provide  the  Sponsor  with 

a  letter  (with  copies  provided  to  the 
Rating  Agency,  the  Underwriter  and  the 
Trustee)  stating  whether  or  not  the 
characteristics  of  the  additional 
obligations  conform  to  the 
characteristics  of  such  obligations 
described  in  the  prospectus,  private 
placement  memorandum  and/or  Pooling 
and  Servicing  Agreement.  In  preparing 
such  letter,  the  independent  accountant 
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will  use  the  same  type  of  procedures  as 
were  applicabk'  to  the  obligations  which 
were  transferred  on  the  Closing  Date; 

(f)  The  Pre-Fundiny  Period  shall  be 
described  in  the  pmspectus  or  private 
placement  memorarulum  provided  to 
investing  plans;  and 

Ig)  The  Trustee  nf  the  Trust  (or  anv 
agent  with  whu  h  the  Trustee  c  (intrac  ts 
to  provide  Trust  services)  will  be  ,i 
substantial  financial  institution  or  trust 
rornpanv  experienc  ed  in  trust  activities 
and  familiar  with  its  dutie-,. 
resptjnsibilities.  and  liabihtie-,  as  a 
fiduciarv  under  th^■  At  t  The  Trustee,  as 
the  legal  owner  ot  the  nbligafiitns  in  the 
Trust  nr  the  holder  ot  .i  ^e(  urit\  interest 
in  the  obllgatlon^  held  h\  the  Issuer, 
will  enfori  e  all  the  rights  created  in 
favor  of  securitvholiiers  (.>f  such  Issuer, 
including  employee  benefit  filaiis 
subject  to  the  Ac  t. 

(8)  In  order  to  ln•^ur^'  that  the  assets 
of  the  Issuer  nia\  not  he  reached  by 
creditors  of  the  .Sponsor  in  the  event  ot 
bankruptcv  or  other  insolvency  of  the 
Sponsor; 

(a)  The  legal  documents  establishing 
the  Issut'r  will  (;ontHin: 

li)  Restrictions  on  the  Issuer's  ability 
to  borrow  money  or  issue  debt  other 
than  in  c unnec  tion  with  the 
se(;uritization. 

Ill)  RestrH;tions  on  the  Issuer  merging 
with  another  entity,  reorganizing. 
lu]uidating  or  selling  assets  (other  than 
in  ( onnection  uith  the  securitization); 

(ill)  Restric;tions  limiting  the 
authorized  activities  of  the  Issuer  to 
activities  relating  to  the  securitization: 

i  iv)  If  the  Issuer  is  not  a  Trust. 
provisions  for  the  election  of  at  least  one 
independent  director/ partner/member 
whose  affirmative  consent  is  required 
before  a  voluntarv  bankrujitc  \  petition 
c:an  be  filect  hv  the  Issuer:  and 

!  v)  If  the  Issuer  Is  not  a  Tru>t 
requirements  that  each  independent 
director' partner/ member  must  be  an 
individual  that  doe>  not  have  a 
significant  interest  in.  or  other 
relationships  with  the  Sponsor  or  any 
of  its  Affiliate.-,; 

(b)  The  Pooling  and  Servicing 
Agreement  and/or  other  agreements 
establishing  the  contractual 
relationships  between  the  parties  to  the 
se(;uritization  transaction  will  contain 
covenants  prohibiting  all  parties  thereto 
from  filing  an  mvoluntarv  bankruptcy 
petition  against  the  Issuer  or  initiating 
anv  other  torin  of  insolvency  prociu'ding 
until  after  the  Securities  have  been  paid: 
and 

(c)  I'rn  ir  to  the  issuance  by  the  Issuer 
of  anv  Securities,  a  legal  opinion  is 
received  which  states  that  either; 

(i)  A  "true  sale"  of  the  assets  being 
transferred  to  the  Issuer  by  the  Sponsor 


h,i^  o(  (  urred  and  that  such  transfer  is 
not  being  made  pursuant  to  a  financ;ing 
of  the  assets  bv  the  Sponsor;  or 

(ii)  In  the  event  of  insolvenc\  or 
receivershij)  of  the  Sponsor,  the  assets 
transferreti  to  the  Issuer  will  not  be  part 
of  the  estate  of  the  Sponsor: 

(9)  If  a  partic  ular  class  of  Securities 
held  b\  cUiv  plan  involve-,  a  Ratings 
Dependent  or  Non-Ratings  Dependent 
Swap  entt!red  into  bv  the  Issuer,  then 
each  particular  swap  transaction 
relating  to  such  Securities: 

(a)  shall  be  ,in  Eligible  Swap, 

(b)  Shall  be  VMth  an  Eligible  Swap 
Counterpart  \: 

(c)  In  the  c  .ise  of  a  Ratings  Dependent 
Swap,  ^hall  [)ro\idethat  d  the  c:re(iit 
ratiiii;  oi  the  c  ounterp.irt\  is  withcirawn 
orredu(edli\  am  Rating  Agency  below 
a  level  spin  ified  bv  the  Rating  Ageiic  v, 
the  Ser\icer  (as  .igent  for  the  Trustee) 
shall,  within  the  period  specified  under 
the  Pooling  and  Servicing  Agreement: 

(i)  Obtain  a  replacemtuit  swap 
agreement  with  an  Eligible  Swap 
(iounterpartv  whic  h  is  accept. ible  to  the 
Rating  Agencv  and  the  terms  ot  whic  h 
are  su!)^t,l^tlallv  the  same  as  the  c  iirrent 
swap   luo'i'iuent  (,it  which  time  the 
earlier  sw.ip  .igreenient  shall  terniinate); 
or 

(ii)  CauM'  the  ^wap  (  oiinterpart\  to 
establish  aii\  (  ollateralization  or  other 
arrangement  -..itistac  tor\  to  the  Rating 
Agency  such  th.it  the  then  i  urreiit  r.iting 
bv  the  Rating  Agenc  \  ot  the  particular 
class  of  Securities  will  not  be 
withdrawn  or  reduced 

In  the  event  that  the  Servic;er  fails  to 
meet  its  obligations  under  this 
subsection  II  .-X C^tXc  ).  plan 
securityholders  will  be  notitieij  in  the 
immedialelv  following  Trustees 
periodic  report  which  is  provided  to 
•-et  uritv  holders,  and  sixtv  days  after  the 
receipt  ol  sue  h  report,  the  exemptive 
rebel  [irov  ided  under  sec;tion  l.(^  will 
prospei  tut'ly  cease  to  be  applicable  to 
anv  c;lass  of  .Sec  urities  held  bv  a  [)lan 
which  invcjlves  >ui  h  Ratings  Depend(>nt 
Swap;  provided  that  in  no  event  will 
such  [dan  sec  uritvholders  lie  notified 
any  later  than  the  end  of  the  sfMiind 
montii  til, It  begins  .ifter  the  date  on 
which  such  tailure  ot;curs. 

(d)  In  the  case  of  a  Non-Ratings 
Dependent  .Swap,  shall  provide  that,  if 
the  credit  rating  ot  the  c  oiinterparty  is 
withdrawn  oi  mmIih  ed  below  the  lowest 
level  specitied  m  ^fi  tioii  IllCiC,  the 
Servicer  (as  .lueiii  toi  the  Trustee)  shall 
within  a  spec  died  period  ,itter  sue  h 
rating  withdrawal  or  reduction: 

(i)  Obtain  a  replacement  swap 
agreement  with  an  Eligible  .Swap 
r,ounlc!rpart\ .  the  terms  cil  whic;h  are 
substantiallv  the  sami;  as  the  rurrent 
swap  agreement  (at  whic  h  time  the 


earlier  swap  agreement  shall  terminate): 
or 

(ii)  Cause  the  swap  counterparty  to 
post  collateral  with  the  Trustee  in  an 
amount  equal  to  all  payments  owed  by 
the  counterparty  if  the  swap  transaction 
were  terminated:  or 

(iii)  Terminate  the  swap  agreement  in 
accordance  with  its  terms;  and 

(e)  Shall  not  require  the  Issuer  to 
make  anv  termination  payments  to  the 
counterpartv  (other  than  a  currently 
scheduled  pavment  under  the  swap 
agreement)  except  from  Excess  Spread 
or  other  amounts  that  would  otherwise 
he  pavable  to  the  Servicer  or  the 
Sponsor; 

(10)  Anv  c:lass  of  Securities,  to  which 
one  or  more  swap  agreements  entered 
into  bv  the  Issuer  applies,  may  be 
acquired  or  hcdd  in  reliance  upon  this 
Underwriter  Exemption  only  by 
Qualified  Plan  Investors:  and 

(11)  Prior  to  the  issuance  of  any  debt 
securities,  a  legal  opinion  is  received 
whic;h  states  that  the  dt^t  holders  have 
a  perfected  security  interest  in  the 
Issuer's  assets, 

B   Neither  anv  Underwriter.  Sponsor. 
Trustee.  Servic:er,  Insurer,  nor  any 
Obligor,  unless  it  or  any  of  its  Affiliates 
has  discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
Securities,  shall  be  denied  the  relief 
[irovided  under  Part  I,  if  the  provision 
in  subsection  II. A. (b)  above  is  not 
satisfied  with  respect  to  acquisiticm  or 
holding  bv  a  plan  of  such  Securities, 
provided  that  (1)  such  ccmdition  is 
disclosed  in  the  prospectus  or  private 
[)lac::ement  memorandum;  and  (2)  in  the 
case  of  a  private  placement  of 
Securities,  the  Trustee  obtains  a 
representation  of  each  initial  purchaser 
whic:h  is  a  plan  that  it  is  in  compliance 
with  such  ccmdition.  and  obtains  a 
c;ovenant  from  each  initial  purchaser  to 
the  effect  that,  so  long  as  such  initial 
pun;haser  (or  any  transferee  of  such 
initial  purchaser's  Securities)  is 
required  to  obtain  from  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933.  any 
siich  transferees  will  be  required  to 
make  a  written  representation  regarding 
complianc:e  with  the  condition  set  forth 
in  sectiim  II, A. (B). 

Section  III — Didinitions 

For  piirposi>s  of  this  exemption: 

A.  "Sec  urity"  means: 

(1)  A  pass-through  certificate  or  trust 
certificate'  that  represents  a  beneficial 
ownership  interest  in  the  assets  of  an 
Issiic>r  whic;h  is  a  Trust  and  which 
entitles  the  holder  to  pass-through 
pavnients  of  princi[)al.  intcMcst.  and/or 
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other  payments  made  with  respect  to 
the  assets  of  such  Trust;  or 

(2)  A  Security  which  is  denominated 
as  a  debt  instniment  that  is  issued  by 
and  is  an  obligation  of  an  Issuer;  with 
respect  to  which  the  Underwriter  is 
either  (i)  the  sole  underwriter  or  the 
manager  or  co-manager  of  the 
underwriting  syndicate,  or  (ii)  a  selling 
or  placement  agent. 

B.  "Issuer"  means  an  investment  pool, 
the  corpus  or  assets  of  which  are  held 
in  trust  (including  a  grantor  or  owner 
Trust)  or  whose  assets  are  held  by  a 
partnership,  special  purpose 
corporation  or  limited  liability  company 
(which  Issuer  may  be  a  Real  Estate 
Mortgage  Investment  Conduit  (REMIC) 
or  a  Financial  Asset  Securitization 
Investment  Trust  (FASIT)  within  the 
meaning  of  section  860D(a)  or  section 
860L.  respectively,  of  the  Code);  and  the 
corpus  or  assets  of  which  consist  solely 
of: 

(1)  (a)  Secured  consumer  receivables 
that  bear  interest  or  are  piuchased  at  a 
discount  (including,  but  not  limited  to, 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association);  and/or 

(b)  Secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  Qualified  Equipment  Notes 
Secured  by  Leases);  and/or 

(c)  Obligations  that  bear  interest  or  are 
purchased  at  a  discoimt  and  which  are 
secured  by  single-family  residential, 
multi-family  residential  and/or 
commercial  real  property  (including 
obligations  secured  by  leasehold 
interests  on  residential  or  commercial 
real  property);  and/or 

(d)  obligations  that  bear  interest  or 
are  purchased  at  a  discount  and  which 
are  secured  by  motor  vehicles  or 
equipment,  or  Qualified  Motor  Vehicle 
Leases;  and/or 

(e)  Guaranteed  goverrunental 
mortgage  pool  certificates,  as  defined  in 
29  CFR  2510.3-101(1)(2)  4  and/or 

(f)  Fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  subsection  B.(l);^ 


-•  In  Advisory  Opinion  99-05A  (Feb.  22,  1999), 
the  Department  expressed  its  view  that  mortgage 
pool  certificates  guaranteed  and  issued  by  the 
Federal  Agricultural  Mortgage  Corporation 
('Farmer  Mac")  meet  the  definition  of  a  guaranteed 
governmental  mortgage  pool  certificate  as  defined 
in  29  CFR  2510.3-101(i)(2). 

^  It  is  the  Department's  view  that  the  definition 
of  "Issuer"  contained  in  section  III.B.  includes  a 
two-tier  structure  under  which  Securities  issued  by 
the  first  Issuer,  which  contains  a  pool  of  receivables 
described  above,  are  transferred  to  a  second  Issuer 
which  issues  Securities  that  are  sold  to  plans. 
However,  the  Department  is  of  the  further  view  that, 
since  the  exemption  generally  provides  relief  for  the 


Notwithstanding  the  foregoing, 
residential  and  home  equity  loan 
receivables  issued  in  Designated 
Transactions  may  be  less  than  fully 
secured,  provided  that  (i)  The  rights  and 
interests  evidenced  by  the  Seciuities 
issued  in  such  Designated  Transactions 
are  not  subordinated  to  the  rights  and 
interests  evidenced  by  Securities  of  the 
same  Issuer;  (ii)  such  Securities 
acquired  by  the  plan  have  received  a 
rating  from  a  Rating  Agency  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
two  highest  generic  rating  categories; 
and  (iii)  any  obligation  included  in  the 
corpus  or  assets  of  the  Issuer  must  be 
secured  by  collateral  whose  fair  market 
value  on  the  Closing  Date  of  the 
Designated  Transaction  is  at  least  equal 
to  80%  of  the  svun  of:  (I)  the  outstanding 
principal  balance  due  under  the 
obligation  which  is  held  by  the  Issuer 
and  (II)  the  outstanding  principal 
balance(s)  of  any  other  obligation(s)  of 
higher  priority  (whether  or  not  held  by 
the  Issuer)  which  are  secured  by  the 
same  collateral. 

(2)  Property  which  had  secured  any  of 
the  obligations  described  in  subsection 
III.B.(l); 

(3)  (a)  Undistributed  cash  or 
temporary  investments  made  therewith 
maturing  no  later  than  the  next  date  on 
which  distributions  are  to  be  made  to 
securityholders;  and/or 

(b)  Cash  or  investments  made 
therewith  which  are  credited  to  an 
account  to  provide  payments  to 
securityholders  pursuant  to  any  Eligible 
Swap  Agreement  meeting  the  conditions 
of  subsection  LA. (9)  or  pursuant  to  any 
Eligible  Yield  Supplement  Agreement, 
and/or 

(c)  Cash  transferred  to  the  Issuer  on 
the  Closing  Date  and  permitted 
investments  made  therewith  which: 

(i)  Are  credited  to  a  Pre-Funding 
Account  established  to  purchase 
additional  obligations  with  respect  to 
which  the  conditions  set  forth  in  clauses 
(a)-(g)  of  subsection  II.A.(7)  are  met; 
and/or 

(ii)  are  credited  to  a  Capitalized 
Interest  Account;  and 

(iii)  are  held  by  the  Issuer  for  a  period 
ending  no  later  than  the  first 
distribution  date  to  seciuityholders 
occurring  after  the  end  of  the  Pre- 
Funding  Period. 

For  purposes  of  this  clause  (c)  of 
subsection  III.B. (3),  the  term  "permitted 
investments"  means  investments  which 


direct  or  indirect  acquisition  or  disposition  of 
Securities  that  are  not  subordinated,  no  relief  would 
be  available  if  the  Securities  held  by  the  second 
Issuer  were  subordinated  to  the  rights  and  interests 
evidenced  by  other  Securities  issued  by  the  first 
Issuer,  unless  such  Securities  were  issued  in  a 
Designated  Transaction. 


are  either  (i)  direct  obligations  of,  or 
obligations  fully  guaranteed  as  to  timely 
payment  of  principal  and  interest  by, 
the  United  States  or  any  agency  or 
instrumentality  thereof,  provided  that 
such  obligations  are  backed  by  the  full 
faith  and  credit  of  the  United  States,  or 
(ii)  have  been  rated  (or  the  Obligor  has 
been  rated)  in  one  of  the  three  highest 
generic  rating  categories  by  a  Ratmg 
Agency;  are  described  in  the  Pooling 
and  Servicing  Agreement;  and  are 
permitted  by  the  Rating  Agency. 

(4)  Rights  of  the  Trustee  under  the 
Pooling  and  Servicing  Agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship.  Eligible  Yield  Supplement 
Agreements,  Eligible  Swap  Agreements 
meeting  the  conditions  of  subsection 
II. A. (9)  or  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  section  III.B.(l). 

Notwithstanding  the  foregoing,  the 
term  "Issuer"  does  not  include  any 
investment  pool  unless:  (i)  The  assets  of 
the  type  described  in  paragraphs  (a)-(f) 
of  subsection  ni.B.(l)  which  are 
contained  in  the  investment  pool  have 
been  included  in  other  investment 
pools,  (ii)  Securities  evidencing 
interests  in  such  other  investment  pools 
have  been  rated  in  one  of  the  three  (or 
in  the  case  of  Designated  Transactions, 
four)  highest  generic  rating  categories  by 
a  Rating  Agency  for  at  least  one  year 
prior  to  the  plan's  acquisition  of 
Securities  pursuant  to  this  exemption, 
and  (iii)  Securities  evidencing  interests 
in  such  other  investment  pools  have 
been  purchased  by  investors  other  than 
plans  for  at  least  one  year  prior  to  the 
plan's  acquisition  of  Securities  pursuant 
to  this  exemption. 

C.  "L^ndenvriter"  means: 

(1)  RBC-DR; 

(2)  any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  such  investment 
banking  firm;  and 

(3)  any  member  of  an  underwriting 
syndicate  or  selling  group  of  which  such 
firm  or  person  described  in  subsections 
III.C.(l)  or  (2)  above  is  a  manager  or  co- 
manager  with  respect  to  the  Securities. 

D.  "Sponsor"  means  the  entity  that 
organizes  an  Issuer  by  depositing 
obligations  therein  in  exchange  for 
Securities. 

E.  "Master  Servicer"  means  the  entity 
that  is  a  party  to  the  Pooling  and 
Servicing  Agreement  relating  to  assets  of 
the  Issuer  and  is  fully  responsible  for 
servicing,  directly  or  through 
Subservicers,  the  assets  of  the  Issuer. 

F.  " Subsen'icer"  means  an  entity 
which,  under  the  supervision  of  and  on 
behalf  of  the  Master  Servicer,  services 
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loans  contained  in  the  Issuer,  but  is  not 
d  party  to  tht>  Pooling  and  Servicing 
Agreement. 

G.  "Sen.'icer"  means  any  entity  which 
services  loans  contained  in  the  Issuer, 
including  the  Master  Servicer  and  any 
Subser\'icer 

H.  "Trust"  means  an  Issuer  which  is 
a  trust  (including  an  owner  trust, 
grantor  trust  or  a  REMIC  or  FASIT 
which  is  organized  as  a  Trust 

I.     TrustPf'  means  the  trustee  of  any 
Trust  which  issues  Securities  and  also 
includes  an  Indenture  Trustee 
indenture  Trustee"  means  the  Trustee 
appointed  under  the  indenture  pursuant 
to  which  the  subject  Securities  are 
issued,  the  rights  of  holders  of  the 
Securities  are  set  forth  and  a  security 
interest  in  the  Trust  assets  in  favor  of 
the  holders  of  the  Securities  is  created. 
The  Trustee  or  the  Indenture  Trustee  is 
also  a  party  to  or  benefit  lary  of  all  the 
documents  and  instruments  transferred 
to  the  Trust,  and  as  such,  has  both  the 
authority  to,  and  the  responsibility  for. 
enforcing  all  the  rights  created  thereby 
in  favor  of  holders  of  the  Securities, 
including  those  rights  arising  in  the 
event  of  default  by  the  servicer 

J.  "Insurer"  means  the  insurer  or 
guarantor  of.  or  provider  ot  other  credit 
support  for.  an  Issuer.  .Notwithstanding 
the  foregoing,  a  person  is  not  an  Insurer 
soleiv  because  it  holds  set  urities 
representing  an  interest  in  an  Issuer 
which  are  of  a  class  subordinated  tn 
Securities  representing  an  interest  in  the 
same  Issuer. 

K,  "Obligor"  m.'ans  any  person,  dther 
than  the  Insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  ret  eivable  int  luded  in  the 
Issuer  Where  an  Issuer  t oatains 
Qualified  Motor  Vehicle  Leases  or 
Qualified  Equipment  Notes  secured  by 
Leases.  "Obligor"  shall  also  include  any 
owner  of  property  subjec:t  to  any  Lease 
included  in  the  Issuer,  or  subject  to  any 
Lease  securing  an  obligation  included  in 
the  Issuer 

L.  "Excludfd  Plav"  means  anv  plan 
with  respect  to  whith  anv  member  of 
the  Restrit:ted  (iroup  is  a    plan  sponsor" 
within  the  meaning  of  settion  .1(1B)(B) 
of  the  Act. 

M.  "Restricted  Group"  with  respect  to 
a  class  of  Securities  means: 

(1)  Each  Underwriter; 

(2)  Each  Insurer; 

(3)  The  Sponsor; 

(4)  The  Trustee; 

(5)  Each  Servicer; 

(6)  Any  Obligor  with  respect  to 
obligations  tir  receivables  included  in 
the  Issuer  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
Issuer,  determined  on  the  date  of  the 


initial  issuance  of  Securities  by  the 
Issuer; 

(7)  Each  I  riunterpartv  in  an  Eligible 
Swap  Agreement;  or 

(8)  Anv  Affiliate  of  a  person  described 
in  (1H7)  above. 

N.  "Affiliate"  of  another  person 
includes: 

(1)  Any  person,  liirectlv  or  indirectly. 
through  one  or  more  intermediaries, 
controlling,  ctmtrolled  by  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  perstm;  anil 

(.3)  Anv  corporation  or  partnership  of 
which  sat  h  other  person  is  an  offii;er. 
director  or  partner 

O.  "Cuntrul"  means  the  power  to 
exercise  a  controlling  influence  over  the 
niaridgemeiit  nr  polii;ies  of  a  person 
( ither  lii.tn  an  iiidiviilual, 

P.  A  person  will  be    independent"  of 
another  person  only  if 

(1)  Such  person  is  not  an  Affiliate  of 
that  other  person;  antl 

(2)  The  other  person,  or  an  Affiliate 
thereof,  is  not  a  fitlui:iary  who  has 
investment  management  authoritv  or 
rtmders  investment  .idvic  e  with  respect 
to  assets  of  such  person 

Q.  "Sale"  inclutles  the  entrance  intt) 
a  Forward  Delivery  Commitment, 
provifietl: 

(1)  The  terms  of  the  Forward  Delivery 
tlommitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm  s  jt'iigth  transattmn  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  menior.induiii  is  proviileii  to 
an  investing  plan  (uior  to  the  time  the 
plan  enters  into  the  Forward  Delivery 
Commitment;  and 

(3)  At  the  time  of  the  delivery,  all 

t  onditions  of  this  exemption  applicable 
to  sales  are  met. 

K.  "Forward  Delivers  (Jnnmitment" 
means  a  contact  tor  the  purchase  or  sale 
of  one  or  more  Securities  tti  be  tfelivered 
at  an  agreed  future  settlement  tiate.  The 
term  intludes  both  inanilatory  t:ontracts 
(which  ctjiitemplate  obligatory  delivery 
antl  ai:ceptant:e  of  the  Set  urities)  and 
optional  t.ontraits  (which  give  one  party 
the  right  but  not  the  obligation  to 
deliver  .Set  urities  to,  tjr  ilemand 
delivery  of  Stiturities  from,  the  other 
party). 

S.  "Reiisnnuble  (Auupensation"  has 
the  same  meaning  as  that  term  is 
denned  in  2m:FR  25.S0.408f:-2. 

T.  "Qualified  Administrative  Fee" 
means  a  fee  w  hich  meets  the  following 
criteria: 


(1 )  The  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  Obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations; 

(2)  The  Servicer  may  not  charge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  (1): 

(3)  The  ability  to  charge  the  fee.  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
Pooling  and  Servicing  Agreement;  and 

(4)  The  amount  paid  to  investors  in 
the  Issuer  will  not  be  reduced  by  the 
amount  of  any  such  fee  waived  by  the 
Servicer. 

U.  "Qualified  Equipment  Note 
Secured  bv  a  Lease"  means  an 
equipment  note; 

(1)  which  is  secured  by  equipment 
which  is  leased; 

(2)  which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(3)  with  respect  to  which  the  Issuer's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
Issuer  as  would  be  the  case  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

V.  "Qualified  Motor  Vehicle  Lease" 
means  a  lease  of  a  motor  vehicle  where: 

(1)  the  Issuer  owns  or  holds  a  security 
interest  in  the  lease; 

(2)  the  Issuer  owns  or  holds  a  security 
interest  in  the  leased  motor  vehicle;  and 

(3)  the  Issuer's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  Issuer's  rights  as  the 
issuer  would  receive  under  a  motor 
vehicle  installment  loan  contract. 

W.  "Pooling  and  Servicing 
Agreement"  means  the  agreement  or 
agrt^ements  among  a  Sponsor,  a  Servicer 
and  the  Trustee  establishing  a  Trust. 
"Pooling  and  Servicing  Agreement"  also 
includes  the  indenture  entered  into  by 
the  Issuer  and  the  Indenture  Trustee. 

X.  "Rating  Agency"  means  Standard  & 
Poor's  Ratings  Services,  a  division  of 
The  McGraw-Hill  Companies.  Inc., 
Moody's  Investors  Service,  Inc.,  Fitch, 
Inc.  or  any  successors  thereto. 

Y.  "Capitalized  Interest  Account" 
means  an  Issuer  account  (i)  which  is 
established  to  compensate 
securityholders  for  shortfalls,  if  any, 
between  investment  earnings  on  the  Pre- 
Funding  Account  and  the  pass-through 
rate  payable  under  the  Securities;  and 
(ii)  which  meets  the  requirements  of 
clause  (c)  of  subsection  III.B.(3). 

Z.  "Closing  Date"  means  the  date  the 
Issuer  is  formed,  the  Securities  are  first 
issued  and  the  Issuer's  assets  (other  than 
those  additional  obligations  which  are 
to  be  funded  from  the  Pre-Funding 
Account  pursuant  to  subsection 
111. A. (7))  are  transferred  to  the  Issuer. 
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AA.  " Pre-Funding  Account"  means  an 
Issuer  account  (i)  which  is  established 
to  purchase  additional  obligations, 
which  obligations  meet  the  conditions 
set  forth  in  clauses  {a)-(g)  of  subsection 
II.A.(7);  and  (ii)  which  meets  the 
requirements  of  clause  (c)  of  subsection 
III.B.O). 

BB.  " Pre-Funding  Limit"  means  a 
percentage  or  ratio  of  the  amotmt 
allocated  to  the  Pre-Funding  Account, 
as  compared  to  the  total  principal 
amount  of  the  Seciuities  being  offered 
which  is  less  than  or  equal  to  25 
percent. 

CC.  "Pre-Funding  Period"  means  the 
period  commencing  on  the  Closing  Date 
and  ending  no  later  than  the  earliest  to 
occur  of  (i)  the  date  the  amount  on 
deposit  in  the  Pre-Funding  Account  is 
less  than  the  minimum  dollar  amount 
specified  in  the  Pooling  and  Servicing 
Agreement;  (ii)  the  date  on  which  an 
event  of  default  occurs  under  the 
Pooling  and  Servicing  Agreement;  or 
(iii)  the  date  which  is  the  later  of  three 
months  or  90  days  after  the  Closing 
Date. 

DD.  "Designated  Transaction"  means 
a  securitization  transaction  in  which  the 
assets  of  the  Issuer  consist  of  secured 
consumer  receivables,  secured  credit 
instruments  or  secured  obligations  that 
bear  interest  or  are  purchased  at  a 
discount  and  are:  (i)  Motor  vehicle, 
home  equity  and/or  manufactured 
housing  consumer  receivables;  and/or 
(ii)  motor  vehicle  credit  instruments  in 
transactions  by  or  between  business 
entities;  and/or  (iii)  single-family 
residential,  multi-family  residential, 
home  equity,  manufactured  housing 
emid/or  commercial  mortgage  obligations 
that  are  secxired  by  single-family 
residential,  multi-family  residential, 
conmiercial  real  property  or  leasehold 
interests  therein.  For  purposes  of  this 
section  IIl.CC.,  the  collateral  seeming 
motor  vehicle  consumer  receivables  or 
motor  vehicle  credit  instnmients  may 
include  motor  vehicles  and/or  Qualified 
Motor  Vehicle  Leases. 

EE.  "Ratings  Dependent  Swap"  means 
an  interest  rate  swap,  or  (if  purchased 
by  or  on  behalf  of  the  Issuer)  an  interest 
rate  cap  contract,  that  is  part  of  the 
structure  of  a  class  of  Securities  where 
the  rating  assigned  by  the  Rating  Agency 
to  any  class  of  Securities  held  by  any 
plan  is  dependent  on  the  terms  and 
conditions  of  the  swap  and  the  rating  of 
tbe  counterparty,  and  if  such  Security 
rating  is  not  dependent  on  the  existence 
of  the  swap  and  rating  of  the 
counterparty,  such  swap  or  cap  shall  be 
referred  to  as  a  "Non-Ratings  Dependent 
Swap".  With  respect  to  a  Non-Ratings 
Dependent  Swap,  each  Rating  Agency 
rating  the  Securities  must  confirm,  as  of 


the  date  of  issuance  of  the  Securities  by 
the  Issuer,  that  entering  into  an  Eligible 
Swap  with  such  coimterparty  will  not 
affect  the  rating  of  the  Securities. 

FF.  "Eligible  Swap"  means  a  Ratings 
Dependent  or  Non-Ratings  Dependent 
Swap: 

(1)  Which  is  denominated  in  U.S. 
dollars; 

(2)  Pursuant  to  which  the  Issuer  pays 
or  receives,  on  or  immediately  prior  to 
the  respective  payment  or  distribution 
date  for  the  class  of  Securities  to  which 
the  swap  relates,  a  fixed  rate  of  interest, 
or  a  floating  rate  of  interest  based  on  a 
publicly  available  index  [e.g.,  the 
London  biterbank  Offered  Rate  (LIBOR) 
or  the  U.S.  Federal  Reserve's  Cost  of 
Funds  Index  (COFI)),  with  the  Issuer 
receiving  such  payments  on  at  least  a 
quarterly  basis  and  obligated  to  make 
separate  payments  no  more  frequently 
than  the  counterparty,  with  all 
simultaneous  payments  being  netted; 

(3)  Which  has  a  notional  amount  that 
does  not  exceed  either:  (i)  The  principal 
balance  of  the  class  of  Securities  to 
which  the  swap  relates,  or  (ii)  the 
portion  of  the  principal  balance  of  such 
class  represented  solely  by  those  types 
of  corpus  or  assets  of  the  Issuer  referred 
to  in  subsections  III.B.(l),  (2)  and  (3); 

(4)  Which  is  not  leveraged  [i.e.. 
payments  are  based  on  the  applicable 
notional  amount,  the  day  count 
fractions,  the  fixed  or  floating  rates 
designated  in  subsection  III.EE.(2),  and 
the  difference  between  the  products 
thereof,  calculated  on  a  one  to  one  ratio 
and  not  on  a  multiplier  of  such 
difference); 

(5)  Which  has  a  final  termination  date 
that  is  either  the  earlier  of  the  date  on 
which  the  Issuer  terminates  or  the 
related  class  of  securities  is  fully  repaid; 
and 

(6)  Which  does  not  incorporate  any 
provision  which  could  cause  a 
unilateral  alteration  in  any  provision 
described  in  subsections  III.EE.(l) 
through  (4)  without  the  consent  of  the 
Trustee. 

GG.  "Eligible  Swap  Counterparty" 
means  a  bank  or  other  financial 
institution  which  has  a  rating,  at  the 
date  of  issuance  of  the  Securities  by  the 
Issuer,  which  is  in  one  of  the  three 
highest  long-term  credit  rating 
categories,  or  one  of  the  two  highest 
short-term  credit  rating  categories, 
utilized  by  at  least  one  of  the  Rating 
Agencies  rating  the  Securities;  provided 
that,  if  a  swap  Counterparty  is  relying 
on  its  short-term  rating  to  establish 
eligibility  under  the  Underwriter 
Exemption,  such  swap  Counterparty 
must  either  have  a  long-term  rating  in 
one  of  the  three  highest  long-term  rating 
categories  or  not  have  a  long-term  rating 


from  the  applicable  Rating  Agency,  and 
provided  further  that  if  the  class  of 
Securities  with  which  the  swap  is 
associated  has  a  final  matmity  date  of 
more  than  one  year  fi-om  the  date  of 
issuance  of  the  Securities,  and  such 
swap  is  a  Ratings  Dependent  Swap,  the 
swap  Counterparty  is  required  by  the 
terms  of  the  swap  agreement  to  establish 
any  coUateralization  or  other 
arrangement  satisfactory  to  the  Rating 
Agencies  in  the  event  of  a  ratings 
downgrade  of  the  swap  Counterparty. 

HH.  "Qualified  Plan  Investor''  means 
a  plan  investor  or  group  of  plan 
investors  on  whose  behalf  the  decision 
to  purchase  Securities  is  made  by  an 
appropriate  independent  fiduciary  that 
is  qualified  to  analyze  and  understand 
the  terms  and  conditions  of  any  swap 
transaction  used  by  the  Issuer  and  the 
effect  such  swap  would  have  upon  the 
credit  ratings  of  the  Securities.  For 
purposes  of  the  Underwriter  Exemption, 
such  a  fiduciary  is  either: 

(1)  A  "qualified  professional  asset 
manager"  (QPAM),*^  as  defined  under 
Part  V{a)  of  PTE  84-14,  49  FR  9494, 
9506  (March  13,  1984); 

(2)  An  "in-house  asset  manager" 
(INHAM)."  as  defined  under  Part  IV{a) 
of  PTE  96-23.  61  FR  15975.  15982 
(April  10,  1996);  or 

(3)  A  plan  fiduciary'  with  total  assets 
under  management  of  at  least  $100 
million  at  the  time  of  the  acquisition  of 
such  Securities. 

II.  "Excess  Spread"  means,  as  of  any 
day  funds  are  distributed  from  the 
Issuer,  the  amount  by  which  the  interest 
allocated  to  Securities  exceeds  the 
Emiovrnt  necessary  to  pay  interest  to 
securityholders,  servicing  fees  and 
expenses. 

JJ.  "Eligible  Yield  Supplement 
Agreement"  means  any  yield 
supplement  agreement,  similar  yield 
maintenance  arrangement  or,  if 
purchased  by  or  on  behalf  of  the  Issuer, 
an  interest  rate  cap  contract  to 
supplement  the  interest  rates  otherwise 


^PTE  84-14  provides  a  class  exemption  for 
transactions  between  a  party  in  interest  with  respect 
to  an  employee  benefit  plan  and  an  investment  fund 
(including  either  a  single  customer  or  pooled 
separate  account)  in  which  the  plan  has  an  interest, 
and  which  is  managed  by  a  QPAM.  provided 
certain  conditions  are  met.  QPAMs  {e.g.,  banks, 
insurance  companies,  registered  investment 
advisers  with  total  client  assets  under  management 
in  excess  of  J50  million)  are  considered  to  be 
experienced  investment  managers  for  plan  investors 
that  are  aware  of  their  fiduciary  duties  under 
ERISA. 

'  PTE  96-23  permits  various  transactions 
involving  employee  benefit  plans  whose  assets  are 
managed  by  an  INHAM.  an  entity  which  is 
generally  a  subsidiary  of  an  employer  sponsoring 
the  plan  which  is  a  registered  investment  adviser 
with  management  and  control  of  total  assets 
attributable  to  plans  maintained  by  the  employer 
and  its  affiliates  which  are  in  excess  of  550  million 
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payable  on  obligations  described  in 
subsection  I1I,B.(1).  Such  an  agreement 
or  arrangement  may  involve  a  notional 
principal  contract  provided  that: 

(1)  It  is  denominated  in  US  dollars; 

(2)  The  Issuer  receives  on.  or 
immediately  prior  to  the  respective 
pavment  date  for  the  Securities  covered 
bv  such  agreement  or  arrangement,  a 
fixed  rate  of  interest  or  a  floating  rate  (jf 
interest  based  on  a  publiclv  available 
index  [e.g..  LIBOR  or  COFI).  with  the 
Issuer  receiving  such  pavments  on  at 
least  a  quarterly  basis, 

(3)  It  is  not  'leveraged"  as  described 
in  subsection  III.EE.(4). 

(4)  It  does  not  incorporate  anv 
provision  which  would  cause  a 
unilateral  alteration  in  any  provision 
described  in  subsections  III  II  fl)-(3) 
without  the  consent  of  the  Trustee; 

(5)  It  is  entered  into  by  the  Issuer  with 
an  Eligible  Swap  ('ounterpartv;  and 

(61  It  has  a  notional  amount  that  does 
not  exceed  either: 

lij  The  principal  balance  of  the  class 
of  Securities  ti3  which  such  agreement 
or  arrangement  relates,  or  (ii)  the 
portiim  of  the  principal  balance  of  suth 
class  represented  solely  by  those  types 
of  corpus  or  assets  of  the  Issuer  referred 
to  in  subsections  III  B  (1).  (2)  and  (3), 

The  Department  notes  that  this 
exemption  is  included  within  the 
meaning  of  the  term  "L'nderwriter 
Exemption"  as  it  is  defined  in  section 
V(h)  of  Prohibited  Transaction 
Exemption  95-60  (60  PR  35925.  July  12. 
1995),  the  Clas;-  Exemption  for  Certain 
Transactions  Involvint;  Insurance 
Companv  Cieneral  Accounts  at  (see  60 
FR  35932) 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
August  15,  2003  at  68  FR  49304 
EFFECTIVE  DATE:  This  exemption  is 
effective  for  all  transactions  described 
herein  which  oc:curred  on  or  after  April 
18,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Carv 
Leflcowitz  of  the  Department,  telephone 
(202)  693-8546.  (This  is  not  a  toll-free 
number  ) 

General  Information 

The  attention  t)f  interestea  persons  is 
directed  to  the  following: 

(1 )  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
4U8(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
d  fiduciary  or  other  partv  in  interest  or 
disqualified  person  from  r:f'rtain  other 
pro\isi(ms  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 


responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Ckide  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
emplovees  of  the  emplo}er  maintaining 
the  plan  and  their  beneficiaries; 

(2)  This  exemption  is  supplemental  to 
and  not  in  derogation  of.  anv  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutorv  or  administrative 
exemptions  and  transactional  rules. 
Furthermore,  the  fact  that  a  transaction 
IS  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transac  tion;  and 

(3)  The  availability  of  this  exemption 
is  subject  tf)  the  express  condition  that 
the  material  facts  and  representations 
contained  in  the  application  accurately 
desc  ribes  all  material  tc^rms  of  the 
transdc;tion  whu;h  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC,  this  8th  day  of 
October,  2001 
Ivan  Strasfeld. 

Director  ol  E.\fiuption  Dfttrminations. 
Employee  Henefit^.  Se(  unty  Administration. 
Department  of  Labor. 

(FR  Dnr   01    25111  Filed  U)-10-O:^;  8:45  dm] 
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DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Lodgian,  Inc.  401  (k)  Plan  and  Trust 
Agreement  (the  Plan)  Exemption 
Application  No.  D-11180 

AGENCY:  Einplovee  Benefits  Security 
.■\(lministration.  Department  of  Labor 
(the  Department;. 
ACTION'  Notice  of  technical  correction. 


On  September  29,  2003,  the 
Department  published  in  the  Federal 
Register  (68  VR  56013)  a  notice  of  a 
proposed  exemption  (the  Notice)  which 
would  apply,  effec:tive  December  3, 
2002.  to  (1)  the  past  ac:quisition  and 
holding  bv  the  Plan  of  certain  warrants 
(thf  Warrant(s))  issued  bv  the  employer. 
Lodgian.  Inc:.  (Lodgian),  a  party  in 
interest  with  respec:t  to  the  Plan,  which 
would  permit  the  purchase  of  new 
common  stock  (New  Lodgian  Stock);  (2) 
the  f:anc:ellation  pavment  (the 
Cancellation  Payment)  by  Lodgian  to  the 
Plan  in  exchange  for  the  Warrants  (i)  at 


the  election  of  active  participants  (ii)  at 
the  election  of  the  terminated  vested 
participants  whose  vested  interests 
exceed  $5,000,  or  (iii)  in  accordance 
with  the  procedures  for  the  automatic 
cash  out  of  the  value  of  Warrants  held 
in  the  accounts  of  terminated  vested 
participants  whose  vested  interests  are 
$5,000  or  less,  for  an  amount  that 
represents  the  highest  value  of  the 
Warrants  determined  by  an 
independent,  qualified,  appraiser 
between  December  31,  2002  and  the 
date  of  the  individual  election;  (3)  the 
sale  of  the  Warrants  from  Plan 
participants  to  Lodgian  to  cash  out 
active  and  terminated  vested 
participants;  and  (4)  the  potential 
exercise  of  the  Warrants  into  the  New 
Lodgian  Stock. 

On  page  56015  of  the  Notice,  the  first 
sentence  of  Representation  8  states  the 
following;  Lodgian's  obligation  to 
purchase  the  Warrants  is  effective  at  a 
time  when  the  New  Lodgian  Stock  price 
is  greater  than  the  Warrant  exercise 
price;  the  Department  notes  that  this 
sentence  is  inaccurate  and  should  be 
deleted,  and  hereby  amends  the 
proposal  to  incorporate  such  change. 

On  page  56016  of  the  Notice, 
paragraph  (j)  of  Representation  9  states 
the  following; 

(j)  Lodgian  is  required  to  purchase  the 
Warrants  upon  request  by  a  Plan 
participant  provided  that  on  the  day  of 
the  request  the  price  of  the  New  Lodgian 
Stock  is  greater  than  the  exercise  price 
of  the  Warrants; 

The  Department  notes  that  paragraph 
(j)  of  Representation  9  should  be 
corrected  to  read  as  follows; 

(j)  Lodgian  is  required  to  purchase  the 
Warrants  upon  request  by  a  Plan 
participant  provided  that  on  the  day  of 
the  request  the  price  of  the  New  Lodgian 
Stock  is  less  than  the  exercise  price  of 
the  Warrants;  The  Department  hereby 
amends  the  proposal  to  incorporate 
such  change. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Khalif  Ford  of  the  Department  at  (202) 
693-8540.  (This  is  not  a  toll-free 
number.) 

Signed  at  Washington.  DC  this  8th  day  of 
October,  2003 
Ivan  L,  Strasfeld. 

Director  of  Exemption.  Determinations. 
Pension  and  Welfare  Benefits  .Administration. 
I '  .S,  Department  of  Labor. 
I'FK  Doc    03-25')12  Filed  10-10-03;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Haalttt 
Administration 

Federal  Advisory  Council  on 
Occupational  Safety  and  Heattti:  Notice 
of  Meeting 

Notice  is  hereby  given  of  the  date  and 
location  of  the  next  meeting  of  the 
Federal  Advisory  Coimcil  on 
Occupational  Saifety  and  Health 
(FACOSH),  established  under  SBction 
1-5  of  Executive  Order  12196  on 
February  6, 1980,  published  in  the 
Federal  Register,  February  27, 1980  (45 
FR  1279). 

FACOSH  will  meet  on  October  29, 
2003  starting  at  1:30  p.m.,  in  Room  N- 
3437  A/B/C  of  the  Department  of  Labor 
Frances  Perkins  Building,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  The  meeting  will  adjourn  at 
approximately  4:30  p.m.,  and  will  be 
open  to  the  public.  All  persons  wishing 
to  attend  this  meeting  must  exhibit 
photo  identification  to  security 
personnel  upon  entering  the  building. 

Agenda  items  will  include: 

1.  Call  to  Order 

2.  Old  Business 

•  Update  on  Federal  Recordkeeping 
proposed  change 

•  SHARE  04  Initiative 

•  Report  on  58th  Annual  Federal  Safety 
and  Health  Awards  Ceremony  and 
Training 

•  Young  Workers  Initiative 

3.  New  Business 

•  Emergency  Preparedness  for  Employees 
with  Disabilities 

4.  Adjournment 

Written  data,  views,  or  comments  may 
be  submitted,  preferably  with  20  copies, 
to  the  Office  of  Federal  Agency 
Programs  at  the  address  provided  below. 
All  such  submissions  received  by 
October  22,  2003  will  be  provided  to  the 
Federal  Advisory  Council  members  and 
will  be  included  in  the  meeting  record. 
Anyone  wishing  to  make  an  oral 
presentation  should  notify  the  Office  of 
Federal  Agency  Programs  by  the  close  of 
business  on  October  24,  2003.  The 
request  should  state  the  amount  of  time 
desired,  the  capacity  in  which  the 
person  will  appear,  and  a  brief  outiine 
of  the  content  of  the  presentation. 
Persons  who  request  the  opportimity  to 
address  the  Federal  Advisory  Council 
may  be  allowed  to  speak,  as  time 
permits,  at  the  discretion  of  the 
Chairperson.  Individuals  with 
disabilities  who  need  special 
accommodations  and  wish  to  attend  the 
meeting  should  contact  Thomas  Marple 
at  the  address  indicated  below. 

For  additional  information,  please 
contact  Thomas  K.  Marple,  Director, 


Director  Office  of  Federal  Agency 
Programs,  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  Room  N-3622,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  telephone  number  (202)  693- 
2122.  An  official  record  of  the  meeting 
will  be  available  for  public  inspection  at 
the  Office  of  Federal  Agency  Programs. 

Signed  at  Washington,  DC.  this  7th  day  of 
October  2003. 
John  L.  Henshaw, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 

[FR  Doc.  03-25907  Filed  10-10-03;  8:45  am) 
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Administration 


[Docket  Nos.  NRTL4-93] 

Underwriters  Laboratories  Inc., 
Applications  for  Expansion  of 
Recognition 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
application  of  Underwriters 
Laboratories  Inc.  for  expansion  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  under  29  CFR 
1910.7,  and  presents  the  Agency's 
preliminary  finding.  This  preliminary 
finding  does  not  constitute  an  interim  or 
temporary  approval  of  these 
applications. 

DATES:  You  may  submit  comments  in 
response  to  this  notice,  or  any  request 
for  extension  of  the  time  to  comment,  by 
(1)  regular  mail,  (2)  express  or  overnight 
delivery  service,  (3)  hand  delivery,  (4) 
messenger  service,  or  (5)  FAX 
transmission  (facsimile)  Because  of 
security-related  problems  there  may  be 
a  significant  delay  in  the  receipt  of 
comments  by  regular  mail.  Comments 
(or  any  request  for  extension  of  the  time 
to  comment)  must  be  submitted  by  the 
following  dates: 

Regular  mail  and  express  delivery- 
service:  Your  comments  must  be 
postmarked  by  October  29,  2003. 

Hand  delivery  and  messenger  service: 
Your  comments  must  be  received  in  the 
OSHA  Docket  Office  by  October  29, 
2003.  OSHA  Docket  Office  and 
Department  of  Labor  hours  of  operation 
are  8:15  a.m.  to  4:45  p.m. 

Facsimile  and  electronic 
transmission:  Your  comments  must  be 
sent  by  October  29,  2003. 


ADDRESSES:  Regular  mail,  express 
delivery,  hand-delivery,  and  messenger 
service:  You  must  submit  three  copies  of 
your  comments  and  attachments  to  the 
OSHA  Docket  Office,  Docket  NRTL4-93, 
Room  N-2625,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Please  contact  the  OSHA  Docket  Office 
at  (202)  693-2350  for  information  about 
security  procediu-es  concerning  the 
delivery  of  materials  by  express 
delivery,  hand  delivery  and  messenger 
service. 

Facsimile:  If  your  comments, 
including  any  attachments,  are  10  pages 
or  fewer,  you  may  fax  them  to  the  OSHA 
Docket  Office  at  (202)  693-1648.  You 
must  include  the  docket  number  of  this 
notice,  Docket  NRTL4-93,  in  your 
comments. 

Internet  access  to  comments  and 
submissions:  OSHA  will  place 
comments  and  submissions  in  response 
to  this  notice  on  the  OSHA  Web  page 
http://www.osha.gov.  Accordingly, 
OSHA  cautions  you  about  submitting 
information  of  a  personal  nature  [e.g.. 
social  security  number,  date  of  birth). 
There  may  be  a  lag  time  between  when 
comments  and  submissions  are  received 
and  when  they  are  placed  on  the  Web 
page.  Please  contact  the  OSHA  Docket 
Office  at  (202)  693-2350  for  information 
about  materials  not  available  through 
the  OSHA  Web  page  and  for  assistance 
in  using  the  Web  page  to  locate  docket 
submissions.  Comments  and 
submissions  will  also  be  available  for 
inspection  and  copying  at  the  OSHA 
Docket  Office  at  the  address  above. 

Extension  of  Comment  Period:  Submit 
requests  for  extensions  concerning  this 
notice  to:  Office  of  Technical  Programs 
and  Coordination  Activities,  NRTL 
Program,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  Room  N3653,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Or  fax  to  (202)  693-1644. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Resnick,  Office  of  Technical  Programs 
and  Coordination  Activities,  NRTL 
Program,  Room  N3653  at  the  address 
shown  immediately  above  for  the 
program,  or  phone  (202)  693-2110. 
SUPPLEMENTARY  INFORMATION: 

Notice  of  Application 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  that  Underwriters  Laboratories 
Inc.  (UL)  has  applied  for  expansion  of 
its  recognition  as  a  Natioually 
Recognized  Testing  Laboratory'  (NRTL). 
UL's  expansion  request  covers  the  use  of 
additional  test  standards.  OSHA's 
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current  scope  of  recognition  for  I  'L  may 
be  found  in  the  following  informational 
Web  page:  httpi/\\-\uv  oshci-slc.gov/dts/ 
otpcci/nrtl/ul  html 

OSHA  recognition  of  an  NRTL 
signifies  that  the  organization  has  met 
the  legal  requirements  in  section  IMIO  7 
of  Title  29.  Code  of  Federal  Regulations 
(29  f:FR  1910  7]   Recognition  is  an 
a(  know'ledgment  that  the  organizatinn 
can  perform  independent  safety  testing 
and  certification  of  the  specific  produ(  ts 
covered  within  its  scope  of  recognition 
and  is  not  a  delegation  or  grant  of 
government  authority   As  a  result  of 
recognition,  .employers  may  use 
products  "properly  c;ertified"  bv  the 
NRTL  to  meet  OSHA  standards  that 
require  testing  and  certification 

The  Agencv  processes  appllcatlon^  by 
an  NRTL  for  initial  recognition  or  for 
expansion  or  renewal  of  this  recognition 
following  requirements  in  AppendLX  A 
to  29  CFR  1910  7  This  appendix 
requires  tfiat  the  Agency  publish  two 
notices  in  the  Federal  Register  in 
processing  an  application.  In  the  fir^'t 
notice,  OSHA  announces  the 
application  and  provides  its  preliminar\ 
finding  and,  in  the  second  notice,  the 
Agencv  provides  its  final  decision  on 
the  application.  These  notices  set  forth 
the  N'RTL's  scope  of  recognition  or 
modifications  of  that  s(.npe.  We 
maintain  an  informational  Web  page  for 
each  N'RTL.  which  details  its  scope  of 
recognition.  These  pages  can  be 
accessed  from  our  Web  site  at  http:// 
rtivvv  osha-sk.guv/dts/utpcci/nrtl/ 
indfx.html 

The  most  recent  notice  published  bv 
OSHA  for  I'L's  recognition  covered  an 
expansion  of  recognition,  which  became 
effec:tive  on  March  25.  200.1  !6H  FR 
14432) 

The  c;urrent  addresses  of  the  IT. 
facilities  (sites)  recognized  bv  OSHA 
are: 

L'nderwriters  Laboratories  Inc  .  333 

Pfingsten  Road.  Nnrthbronk.  Illinois 

600B2 
Underwriters  Laboratories  Inc..  1285 

Walt  Whitman  Road.  Melville.  Long 

Island,  New  \'ork  11747 
Underwriters  Laboratories  Inc  .  1655 
,     Scott  Boulevard.  Santa  U.lara. 

California  9.5050. 
L'nderwriters  Laboratories  Inc;..  12 

Laboratorv  Drive.  P  O   Box  1.3995. 

Research  Triangle  Park.  North 

C;arolina  27709. 
L'nderwriters  Laboratories  Inc.,  2600 

N  \V  Lake  Road.  Camas,  Washington. 

98607 
L'L  International  Limited,  Veristrong 

Industrial  Centre,  Block  B,  14th  Floor. 

34  Au  Pui  Wan  Strt'et.  Fo  Tan  Sha 

Tin.  New  Territories.  Hong  Kong. 


IT.  International  Servic:es,  Ltd.,  Taiwan 

Branch.  4th  Floor,  260  Da-Yeh  Rrjad, 

Pel  Tou  [Jistric  t  Taiptn  (lity,  Taiwan. 
UL  International  Demko  A/S,  Lvskaer  8, 

P  O.  Box  514.  ;:)K-2730,  Herlev, 

Denmark 
Underwriters  Laboratorv  International 

(l/.K.)  Ltd  .  Wonersh  House,  The 

tiuildwav.  Old  Portsmouth  Road 

(;uildford.  SurrevCU3  ILR,  United 

kingdom 
1  nderw Titers  Laboratorv  International 

it, ilia  Sri.  Via  Arc:hiinede  42,  1- 

20041  .Xgrate  Brianza,  Milan,  Italy 

Testing  fac  ilitv   Z  I.  Predda  Niedda  st. 

IH,  1-07100.  S.issan.  Italy. 
Underwriters  Laboratories  of  C^anada,  7 

("rou>e  Koad,  S(  arborough,  Ontario. 

Canada  MIR  3A9 
L^L  japan  Co..  Ltd  .  Shiiiibashi  Ekimae 

Bldg. — 1  iHihkan.  4th  floor.  Room 

402.  2-20-15  Shinibashi  Minato  ku. 

Tokyo  105-0004. japan. 
UL  Korea,  Ltd..  #805,  Manhattan 

Building  36-2.  Yeoui-dong. 

\  foungdeungpo-gu.  Seoul  15O-010. 

korea. 
1  1.  International  Cermanv  CmbH. 

Frankfurter  Strasse  229.  D-63263 

Neu-ls"nhurg.  Crermain. 
UL  International  (Netherlands]  B.V.. 

Landjuweel  52,  NL-3905  PH 

Veenendaal,  Netherlands. 

General  Background  on  the 
Application. 

UL  has  submitted  an  application, 
dated  November  18.  2002  (.spp  Kxhibit 
30).  to  expand  its  recognition  to  include 
41  additional  test  standards.  The  NRTL 
Program  staff  has  determined  that  ten  of 
these  standariis  (  annot  b^'  included  in 
the  expansion  because  they  are  not 
"appropriate  test  standards"  within  the 
meaning  of  29  CFR  1910  7(c).  while  an 
additional  twelve  of  the  standards 
requested  are  already  included  in  UL's 
scope.  The  staff  makes  similar 
determinations  in  processing  expansion 
requests  from  any  NRTL.  Therefore. 
OSHA  would  approve  19  test  standards 
for  the  ex[)ansion.  which  are  listed 
below  Through  no  fault  of  UL.  the 
application  has  been  delavcni  in 
proc:essing.  UL  sc>eks  recogniticm  for 
testing  and  certification  of  products  for 
demonstration  of  c onformance  to  the 
following  test  standards: 

UL  441     Standard  for  Gas  Vents. 

I  'I.  508.-\     Industrial  Control  Panels. 
L  L  515     Electrical  Resistance  Heat 

Tracing  for  (Commercial  and 

Industrial  .Xp plications. 
I  L  5t)H     Nonmetallic  Cable  Tray 

Systems. 
UL  943B     .Appliance  L(?akage-(Current 

Interrupters 
UL  1004.-\     Fire  Pump  Motors. 


UL  1285     Pipe  and  Couplings, 
Polyvinyl  Chloride  (PVC)  for 
Underground  Fire  Service. 

UL1713     Pressure  Pipe  and  Coupling. 
Glass  Fiber-Reinforced,  for 
Underground  Fire  Service. 

UL  2129  Standard  for  Safety  for 
Halocarbon  Clean  Agent  Fire 
Extinguishers. 

UL  2305     Exhibition  Display  Units, 
Fabrication  and  Installation. 

L'L  2351  Spray  Nozzles  for  Fire- 
Protection  Service. 

UL  2388     Flexible  Lighting  Products. 

UL  3111-2-31     Hand-Held  Probe 
Assemblies  for  Electrical 
Measurement  and  Test. 

LJL  60335-2-8     Household  and  Similar 
Electrical  Appliances.  Part  2: 
Particular  Requirements  for  Electric 
Shavers.  Hair  Clippers,  and  Similar 
Applianc:es. 

UL61010A-2-010     Electrical 

Equipment  for  Laboratory  Use;  Part 
2:  Particular  Requirements  for 
Laboratory  Equipment  for  the 
Heating  of  Materials. 

UL61010A-2-O41     Electrical 

Equipment  for  Laboratory  Use:  Part 
2:  Particular  Requirements  for 
Autoclaves  Using  Steam  for  the 
Treatment  of  Medical  Materials  for 
Laboratory  Processes. 

UL61010A-2-042     Electrical 

Equipment  for  Laboratory  Llse;  Part 
2:  Particular  Requirements  for 
Autoclaves  and  Sterilizers  Using 
Toxic  Gas  for  the  Treatment  of 
Medical  Materials,  and  for 
Laboratorv  Processes. 

UL61010A-2-051     Electrical 

Equipment  for  Laboratory  Use:  Part 
2:  Particular  Requirements  for 
Laboratorv  Equipment  Mixing  and 
Stirring. 

UL61010A-2-061     Electrical 

Equipment  for  Laboratory  Use;  Part 
2:  Particular  Requirements  for 
Laboratorv  Atomic  Spectrometers 
with  Thermal  Atomization  and 
Ionization. 
The  designations  and  titles  of  the 

above  test  standards  were  current  at  the 

time  of  the  preparation  of  this  notice. 
OSHA's  recognition  of  UL,  or  any 

NRTL,  for  a  particular  test  standarcl  is 

limited  to  equipment  or  materials  [i.e., 

products)  for  which  OSHA  standards 

require  third  party  testing  and 

certification  before  use  in  the 

workplace.  Consequently,  an  NRTL's 

scope  of  recognition  excludes  any 

product(s)  that  fall  within  the  scope  of 

a  test  standard,  but  for  which  OSHA 

standards  do  not  require  NRTL  testing 

and  certification. 
Manv  of  the  test  standards  listed 

above  are  approved  as  American 
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National  Standards  by  the  American 
National  Standards  Institute  (ANSI). 
However,  for  convenience  in  compiling 
the  list,  we  show  the  designation  of  the 
standards  developing  organization  (e.g., 
UL  441)  for  the  standard,  as  opposed  to 
the  ANSI  designation  (e.g.,  ANSI/UL 
441).  Under  our  procedures,  an  NRTL 
recognized  for  an  ANSI-approved  test 
standard  may  use  either  the  latest 
proprietary  or  ANSI  version  of  that 
standard,  regardless  of  which  version 
appears  in  the  list  of  test  standards 
found  on  OSHA's  informational  Web 
page  for  the  NRTL.  Contact  "NSSN" 
[http://www.nssn.org),  an  organization 
partially  sponsored  by  ANSI,  to  find  out 
whether  a  standard  is  currently  ANSI- 
approved. 

Preliminary  Finding  on  the  Application 

UL  has  submitted  an  acceptable 
request  for  expansion  of  its  recognition 
as  an  NRTL.  In  cormection  with  this 
request,  OSHA  did  not  believe  it 
necessary  to  perform  an  on-site  review 
of  UL's  NRTL  testing  facilities. 
However,  following  a  review  of  the 
application  file  and  other  pertinent 
documents,  the  NRTL  Program  staff  has 
concluded  that  OSHA  should  grant  to 
UL  the  expansion  of  recognition  as  an 
NRTL  to  use  the  additional  test 
standards  listed  above  (see  Exhibit  31). 
The  staff,  therefore,  recommended  to  the 
Assistant  Secretary  that  the  application 
be  preliminarily  approved. 

Based  upon  the  recommendation  of 
the  staff,  the  Agency  has  made  a 
preliminary  finding  that  Underwriters 
Laboratories  Inc.  can  meet  the 
requirements,  as  prescribed  by  29  CFR 
1910.7,  for  the  expansion  of  recognition. 
This  preliminary  finding  does  not 
constitute  an  interim  or  temporary 
approval  of  the  application. 

OSHA  welcomes  public  conunents,  in 
sufficient  detail,  as  to  whether  UL  has 
met  the  requirements  of  29  CFR  1910.7 
for  expansion  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory.  Your  comment  should 
consist  of  pertinent  written  documents 
and  exhibits.  To  consider  a  comment, 
OSHA  must  receive  it  at  the  address 
provided  above  [see  ADDRESSES),  no 
later  than  the  last  date  for  conunents 
[see  DATES  above).  Should  you  need 
more  time  to  comment,  OSHA  must 
receive  your  written  request  for 
extension  at  the  address  provided  above 
no  later  than  the  last  date  for  comments. 
You  must  include  yoiu  reason(s)  for  any 
request  for  extension.  OSHA  will  limit 
any  extension  to  30  days,  unless  the 
requester  justifies  a  longer  period.  We 
may  deny  a  request  for  extension  if  it  is 
frivolous  or  otherwise  unwarranted. 
You  may  obtain  or  review  copies  of  UL's 


request,  the  recommendation  on  the 
expansion,  and  all  submitted  comments, 
as  received,  by  contacting  the  Docket 
Office,  Room  N2625,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  at  the  above 
address.  You  should  refer  to  Docket  No. 
NRTL4-93,  the  permanent  record  of 
public  information  on  UL's  recognition. 

The  NRTL  Program  staff  will  review 
all  timely  comments  and,  after 
resolution  of  issues  raised  by  these 
comments,  will  recommend  whether  to 
grant  UL's  expansion  request.  The 
Agency  will  make  the  final  decision  on 
granting  the  expansion  and,  in  making 
this  decision,  may  undertake  other 
proceedings  that  are  prescribed  in 
Appendix  A  to  29  CFR  Section  1910.7. 
OSHA  will  publish  a  public  notice  of 
this  final  decision  in  the  Federal 
Register. 

Signed  at  Wa.shington.  DC  this  7th  day  of 
October,  2003. 

John  L.  Henshaw, 

Assistant  Secretary: 

[FR  Doc.  03-25908  Filed  10-10-03;  8:43  am) 

BILLING  CODE  451fr-26-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-1 31)] 

NASA  Advisory  Council,  Biological 
and  Physical  Research  Advisory 
Committee  Meeting,  Life  Sciences 
Advisory  Sul)commlttee  Meeting. 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  NASA  Biological  and 
Physical  Research  Advisory  Committee 
aimounces  a  meeting  of  the  Life 
Sciences  Advisory  Subcommittee 
Meeting  (LSAS). 

DATES:  Wednesday,  October  22,  2003. 
from  8:30  a.m.  until  5  p.m. 
ADDRESSES:  NASA  Headquarters,  300  E 
Street,  SW.,  MIC-6A,  Room  6H46, 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  Tomko,  Code  UB,  National 
Aeronautics  and  Space  Administration. 
Washington,  DC  20546,  (202)  358-0220. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  meeting 
room.  Attendees  will  be  requested  to 
sign  a  register  and  to  comply  with 
NASA  security  requirements,  including 
the  presentation  of  a  valid  picture  ID, 
before  receiving  an  access  badge. 
Foreign  nationals  attending  this  meeting 
will  be  required  to  provide  the 


following  information:  full  name; 
gender;  date/place  of  birth;  citizenship: 
visa/green  card  information  (number, 
type,  expiration  date);  employer/ 
affiliation  information  (name  of 
institution,  address,  country,  phone); 
title/position  of  attendee.  Foreign 
nationals  will  be  escorted  at  all  times. 
To  expedite  admittance,  attendees  can 
provide  identifying  information  in 
advance  by  contacting  Dr.  David  Tomko 
at  (202)  358-0220  or  via  e-mail  at 
dtomko@hq.nasa.gov. 

The  agenda  for  the  meeting  is  as 
follows: 

— Welcome  Remarks  from  Chair 
— Action  Status  from  Last  Meeting 
— Bioastronautics  Research  Division 

Update 
— Status  Report  on  International  Space 

Station  Non-Governmental 

Organization 
— Report  on  Station  and  Shuttle 

Utilization  Reinvention  Team 
— Discussion  of  LSAS  Responsibilities 
— Working  Lunch — Science  Talk 

"Understanding  Group  Behavior  of 

Space  Explorers" 
— Remarks  from  the  Office  of  Biological 

and  Physical  Research  Associate 

Administrator 
— Findings  and  Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

)une  W.  Edwards, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  03-25913  Filed  10-10-03;  8:45  am) 

BILUNG  CODE  751 0-01 -P 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Mathematical 
and  Physical  Sciences  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

.Name:  Advisor^'  Committee  for 
Mathematical  and  Physical  Sciences  (#66). 

Date/Time:  November  5,  2003  12-6  PM. 
November  6.  2003  8-6  PM.  November  7.  2003 
8  AM-3  PM. 

Place:  4201  Wilson  Boulevard,  Arlington, 
VA  22230,  Room  375. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Morris  L.  Aizenman, 
Senior  Science  Associate,  Directorate  for 
Mathematical  and  Physical  Sciences.  Room 
1005,  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington.  VA  22230. 
(703)  292-8807. 


Federal  Reeister/Vol.  68.  No.  198/TuRsdav.  Drtnhfir  14    znn.'^ /Nntirps 


.'iQ215l 


59212 


Federal  Register /Vol.  68.  No.  198 /Tuesday,  October  14,  2003 /Notices 


Purpose  of  Meeting:  To  provide  advice  and 
rw:ommendations  concerning  NSF  science 
-ind  education  activities  within  the 
Directorate  for  Mathematical  and  Physical 
Sciences. 

Agenda:  Novemb<;r  5:  Bni'fing  to  new 
MFSAC  members.  November  6-7:  Briefing  on 
I  iirrent  status  of  Directorate:  Meeting  with 
members  of  the  Education  and  Human 
Resources  Directorate  Advisory  Committee; 
Meeting  of  MPSAC  with  Divisions  within 
MPS  Directorate:  Review  of  the  Committee  of 
Visitors  Report  on  the  Office  of 
Multidisciplinary  Activities;  Long-Range 
Planning. 

Summary  \finutes:  May  be  obtained  from 
the  contact  person  listed  above. 

Dated:  October  7.  2003. 
Susanne  K.  Bolton. 
Committee  Management  Officer. 
'FR  Do(    0'?-2;SR'H  FilMd  10-10-03;  8:45  am] 

BILLING  CODE  755S-01    M 


NATIONAL  SCIENCE  FOUNDATION 

NSF-NASA  Astronomy  &  Astrophysics 
Advisory  Committee  (13883);  Notice  of 
Meeting 

In  a(  ( iir(lan("p  with  \hf  Foderal 
.Advisurv  (ominitttH'  Ai  t  .Pub.  L.  92- 
4b3.  ds  amended),  the  .National  Science 
Fnunddtion  announces  the  following: 

NAME:  NSF-NASA— Astronomy  & 
.Kstruphysics  Advisory  Committee. 

DATE  AND  TIME:  \i  >\  -inber  3.  2003.  1 1 

a  m  -  ^  [)  m 

PLACE:  National  Science  Foundation. 
4201  Wilson  Blvd.  Arlington.  VA  22230. 
by  telecom. 

TYPE  OF  MEETING:  Open 

CONTACT  PERSON:  Ur  V,  Wayne  Van 
(litters.  [3irectur.  Division  of 
.\stronomical  Sciences,  Suite  1045, 
National  S(:ienc:e  Foundation,  4201 
WiUon  Blvd  .  Arlington.  VA  22230. 
Tt>lfphonf>:  ~i);<-i4J-490B. 

PURPOSE  OF  MEETING:  To  provide  advice 
and  ret  ominendations  to  the  National 
Science  Foundation  (NSF)  and  the 
National  .\eronautics  and  Space 
.Xdministration  (NASA)  on  issues 
uithm  ^h^'  tifiii  of  astronomy  and 
a^trophvsKs  that  are  of  mutual  interest 
ami  i  OIK  i-rn  to  the  two  agencies.  . 

AGENDA;  !  M  ht'cir  presentations  of 
current  proi;i  ioiining  by  representatives 
from  NSF  and  NASA;  to  discuss  current 
and  potential  areas  of  cooperation 

h'-'u,,,,,,  ii,,.  .,^      ,^.  ■      .  ,   to  formulate 

rt_'Loir.ni'':iii  iM  M'l-  :   i  •    iitinued  and 
new  areas  of  cooperation  and 
mechanisms  for  achieving  them. 


Dated:  October  7.  2003. 
Susanne  K.  Bullon, 

Committrr  \l<}n<iiirinfnl  Ofitri^r 

|FR  D<>(    ll.i-J."iH.U  Fil.'il  lU-lO-UJ;  8:45  amj 

BILLING  CODE  7555-01 -M 

NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Social, 
Behavioral  and  Economic  Sciences; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Ad\iMir\  Coininittee  Act  (Pub,  L.  92- 
4t).t.  a.s  aiiuMuied).  the  National  Science 
Foundation  announces  the  following 
nici'tini;. 

NAME:  .\d\  isi)r\  tiomnuttee  tor  Social. 
Beha\  loral.  and  Economic  Sciences 
( « !  1 : 1- 

DATE  AND  TIME:  N.  i\  .■nih.M  b,  2UUJ 
8:30.-\M-  "i  p  ni     No\.Miiher  7,  2003 

a  u).\M-ij  fi)  p  111 

PLACE:  Holid.u  inn  .Aihn^toii.  Ballstoii 
and  (  laii'inion  Kooimn,  4t>l()  Nor  til 
Fairt.ix  llri\.'.  .\rlington.  \'A  2220.-!. 
TYPE  OF  MEETING:  ();ien 
CONTACT  PERSON:  111    S.ilh   kaili'.  Senior 
Advisor.  .\(;SHl'.  Dirt-t  torati'  tor  Social. 
Behavioral,  and  Va  onoiiui   Si  icik  es. 
National  Science  Fouinl.ition.  4201 
Wilson  Boulevard.  Room  HO.'), 
Arlington.  VA  22230,  7U3-292-H741 
SUMMARY  MINUTES:  May  beobtaiiu'il  troin 
(  lint, 11  t  pi'isiin  listed  ,lhn\'e 
PURPOSE  OF  MEETING:  To  pro\  ide  <idvu  e 
and  reconmii'iid.itions  to  the  National 
Science  Fouiui<ition  on  major  goals  and 
policies  pertaining  to  Social.  Behavioral 
and  Flconomii  Sciences  Directorate 
proi;raiiis  and  activities. 
AGENDA:  Discussion  on  issues,  rolf  and 
futuif  dio'i  lion  of  the  Directofdtc  tor 
Soc;ial.  Bi'iiavioral,  and  Economic 
Sciences. 

Dated:  October  7,  2003. 
Susanne  F.  Bolton, 
Comniitti-f  Mamigt-ment  Officer. 
(FR  Doc.  03-25835  Filed  10-10-03;  8:45  am] 

BILLING  CODE  7555-01    M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Pub.  L.  97-415.  the  U.S. 
Nuclear  Regulatorv  Comniission  (thf 
Commission  or  NKC  staff)  i.-.  jiublishmg 
this  regular  biweekly  notice.  Pub.  L.  97- 
415  revised  section  IK'l  of  the  .Xtomir 


Energy  Act  of  1954,  as  amended  (the 
Act),  to  require  the  Commission  to 
publish  notice  of  any  amendments 
issued,  or  proposed  to  be  issued,  under 
a  new  provision  of  section  189  of  the 
Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendencv  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from.  September 
19.  2003,  through  October  2,  2003.  The 
last  biweeklv  notice  was  published  on 
September  30,  2003  (68  FR  56340). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  signific;ant  hazards  c;()nsideration. 
1  'nder  the  Cimimission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  fa(;ilit\'  in  accordant:e  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probabilitv  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibility  of  a  new  or 
di.Herent  kind  of  accident  from  any 
ac:chipnt  previously  evaluated;  or  (3) 
imohe  a  significant  reduction  in  a 
margir^  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
(  omments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determinatiim. 

Normallv.  the  ('ommission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  af:t  in  a  timelv  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
( jimmission  may  issue  the  license 
amendment  before  the  expiration  of  the 
fO-(ia\  notu  e  period,  provided  that  its 
tinal  deti'rmination  is  that  the 
amendment  involves  no  significant 
hazards  cdnsideration.  The  final 
deterniination  will  c:onsider  all  public 
and  State  comments  received  before 
action  is  taken   Should  the  Commission 


%*£%nt 
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take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Coounission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  Public  File 
Area  01F21,  11555  Rockville  Pike  (first 
floor].  Rockville,  Maryland.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  November  13,  2003,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendm3nt  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Fhractice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
Public  File  Area  01F21,  11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/doc-coUections/cfr/.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 


how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 


If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  \hfi  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR.  located  at  One  White  Flint  North. 
Public  File  Area  01F21.  11555  Rockville 
Pike  (first  floor),  Rockville,  Mar\'land. 
by  the  above  date.  Because  of 
continuing  disruptions  in  deliven,'  of 
mail  to  United  States  Government 
offices,  it  is  requested  that  petitions  for 
leave  to  intervene  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301—415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  Office  of  the  General 
Coimsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCenter@nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
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Public  File  Area  01F21.  11555  Rockville 
Pike  (first  floor).  Rockville.  Maryland. 
Publiclv  available  records  will  be 
accessible  from  the  Agencyvvide 
Documents  Access  and  Management 
System's  (.\DAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://^^^\^v.^^c  gov/ 
rKading-rw/adams  html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397-4209. 
301-415^737  or  bv  e-mad  to 
pdr&nrc.gov 

Duke  Energy  Corporation,  et  a/..  Docket 
Sos.  50-413  and  30-414.  Cataivbn 
\uclear  Station.  I  'nits  1  and  2.  York 
County.  South  Carolina 

Duke  Energy  Corporation.  Docket  Nos. 
50-369  and  50-370.  McGuire  X'uclear 
Station.  Units  1  and  2,  Mecklenburg 
County.  North  Carolina 

Date  of  amendment  request:  July  14, 
2003 

Description  of  amendment  request: 
The  proposed  change  involves  the 
extension  from  1  hour  to  24  hours  of  the 
completion  time  (CT)  for  Condition  B  of 
Technical  Specification  (TS)  3.5.1. 
which  defines  requirements  for 
accumulators  Accumulators  are  part  of 
the  emergency  core  cooling  system  and 
consist  of  tanks  partially  filled  with 
borated  water  and  pressurized  with 
nitrogen  gas.  The  contents  of  the  tank 
are  discharged  to  the  reactor  coolant 
system  if.  as  during  a  loss-of-coolant 
accident,  the  coolant  pressure  decreases 
to  below  the  accumulator  pressure. 
Condition  B  of  TS  3  ').l  specifies  a  CT 
to  restore  an  accumulator  to  operable 
status  when  it  has  been  declared 
inoperable  for  a  reason  other  than  the 
boron  concentration  of  the  water  in  the 
accumulator  not  being  within  the 
required  range  This  change  was 
proposed  bv  the  VVestinghouse  Owners 
Group  participants  in  the  Technical 
Specification  Task  Force  (TSTF)  and  is 
designated  TSTF-370  TSTF-370  is 
supported  by  NRC-approved  topical 
report  VVCAP-15049-A.    Risk-Informed 
Evaluation  of  an  E.xtension  to 
Accumulator  Completi(jn  Times." 
submitted  on  May  18.  1999  The  N'RC 
staff  issued  a  notice  of  opportunity  for 
comment  in  the  Federal  Register  on  luly 
15.  2002  (67  FR  46542).  on  possible 
amendments  concerning  TSTF-370, 
including  a  model  safety  evaluation  and 
model  no  significant  hazards 
consideration  (NSHC)  determination, 
using  the  consolidated  line  item 
improvement  process.  The  NRCJ  staff 
subsequently  issued  a  notice  of 
availabilitv  of  the  models  for  referencing 


in  license  amendment  applications  in 
the  Federal  Register  on  March  12,  2003 
(68  FR  1 1880)  The  licensee  affirmed  the 
applicdbilitv  of  the  following  NSHC 
determination  in  its  application  dated 
luly  14.  2003. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
.\s  required  bv  10  CFR  50.91(a),  an 
analvsis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1  —  The  Proposed  Change  Does  Not 
Involve  a  Significant  ln(  rease  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  basis  for  the  accumuldtor  limiting 
condition  for  operation  (LCO),  as  discussed 
in  Bases  Section  :i.5A.  is  to  ensure  that  a 
sufficient  volume  of  borated  water  will  be 
immediately  forced  into  the  (ore  through 
each  of  the  cold  legs  in  the  event  the  RCS 
pressure  falls  below  the  pressure  of  the 
accumulators,  therebv  providing  the  initial 
cooling  mechanism  during  large  RCS  pipe 
ruptures,  .^s  described  in  .Section  1.2  of 
WCAP-15049-A.  the  proposed  change  will 
allow  plant  operation  with  an  inoperable 
arc  umulator  for  up  to  24  hours,  instead  of  1 
hour,  before  the  plant  would  be  requited  to 
begin  shutting  down.  The  impat  t  of  the 
increase  in  the  accumulator  CF  on  core 
damage  frequency  for  all  the  (  ases  evaluated 
in  WCAP-15049-A  is  vviifiin  the  acceptance 
limit  of  l.OE-06/yr  for  a  total  plant  core 
damage  frequency  (CDF)  less  than  1  OE-03/ 
yr.  The  incremental  conditional  core  damage 
probabilities  calculated  in  WCAP-15049-A 
for  the  accumulator  CT  increase  meet  the 
criterion  of  5E-07  in  Regulatory  Guides  (RC| 
1.174,  "An  Approach  for  1,'sing  Probabilistic 
Risk  Assessment  in  Risk-Informed  Decisions 
on  Plant-Specific  Changes  to  the  Lie  ensing 
Basis,"  ami  1.177.  "An  Approach  for  Plant- 
Specific.  Risk-Informed  Decisionnriking: 
Technical  Specifications,"  for  all  cases 
except  those  that  are  based  on  design  basis 
success  criteria.  As  indicated  in  WCAP- 
15049-A.  design  basis  accumulator  success 
criteria  are  not  considered  necessary  to 
mitigate  large  break  loss-of-coolant  ai  i  nient 
(LOCA)  events,  and  were  only  included  m 
the  W(^AP-15049-A  evaluation  as  a  wcDrst 
case  data  point   In  addition.  WC^AP-13049- 
A  states  that  the  NRC  has  indicated  that  an 
incremental  conditional  core  damage 
frequenty  (K^CDP)  greater  than  .SE-07  does 
not  necessarily  mean  the  change  is 
unacceptable. 

The  proposed  technic  al  spec  ilH.aiiou 
change  does  not  involve  anv  hardware 
changes  nor  does  it  affect  the  probabilitv  of 
any  event  initiators.  There  will  he  no  (  hange 
to  normal  plant  operating  parameters. 
engineered  safety  teatiire  (KSFl  actuation 
setpoints.  accident  mitigation  c  apahilities. 
accident  analysis  assumptions  or  inputs. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  acxident  previously 
evaluated. 


Criterion  2 — The  Proposed  Change  Does  Not 
Create  the  Possibility  of  n  New  or  Different 
Kind  of  Accident  from  any  Previously 
Evaluated 

No  new  ac:(  ident  scenarios,  transient 
precursors,  failure  mechanisms,  or  limiting 
single  failures  are  introduced  as  a  result  of 
the  proposed  change.  As  described  in  Section 
').!  of  the  VVCAP-15049-A  evaluation,  the 
plant  design  will  not  be  changed  with  this 
proposed  technical  specification  CT  increase. 
.Ml  safetv  systems  still  function  in  the  same 
manner  and  there  is  no  additional  reliance  on 
additional  systems  or  procedures.  The 
proposed  accumulator  CT  increase  has  a  very 
small  impact  on  core  damage  frequency.  The 
VVC]AP-15049-A  evaluation  demonstrates 
that  the  small  increase  in  risk  due  to 
increasing  the  CT  for  an  inoperable 
accumulator  is  within  the  acceptance  criteria 
provided  in  RCs  1.174  and  1.177.  No  new 
accidents  or  transients  can  be  introduced 
with  the  requested  change  and  the  likelihood 
of  an  accident  or  transient  is  not  impacted. 

The  malfuni  tion  of  safety  related 
equipment,  assumed  to  be  operable  in  the 
dccicient  analyses,  would  not  be  caused  as  a 
result  of  the  proposed  technical  specification 
change.  No  new  failure  mode  has  been 
created  and  no  new  equipment  performance 
burdens  are  imposed. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Criterion  3 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  proposed  c  hange  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
There  will  be  no  change  to  the  departure 
from  nucleate  boiling  ratio  (DNBR) 
correlation  limit,  the  design  DNBR  limits,  or 
the  safety  analysis  DNBR  limits. 

The  basis  for  the  accumulator  LCO.  as 
disc  ussed  in  Bases  Section  3.5.1.  is  to  ensure 
that  a  sufficient  volume  of  borated  water  will 
be  immediately  forced  into  the  core  through 
each  of  the  cold  legs  in  the  event  the  RCS 
pressure  falls  below  the  pressure  of  the 
ac  c  umulators.  thereby  providing  the  initial 
I  Doling  meciianism  during  large  RCS  pipe 
ru[itures,  .^s  described  in  Section  9.2  of 
WC.\P-15049-A.  the  proposed  change  will 
allow  plant  operation  with  an  inoperable 
ac  c  umulator  for  up  to  24  hours,  instead  of  1 
hour,  before  the  plant  would  be  required  to 
begin  shutting  down.  The  impact  of  this  on 
plant  risk  was  evaluated  and  found  to  be  very 
small.  That  is,  increasing  the  time  the 
ac  c;umulators  will  be  unavailable  to  respond 
to  a  large  LOCA  event,  assuming 
ac  (.umulators  are  needed  to  mitigate  the 
design  basis  event,  has  a  very  small  impact 
on  plant  risk.  Sinc:e  the  frequency  of  a  design 
basis  large  LOCA  (a  large  LOCA  with  loss  of 
offsite  power)  would  be  significantly  lower 
than  the  large  LOCA  frequency  of  the  VVCAP- 
1.5049-.A  evaluation,  the  impact  of  increasing 
the  accumulator  CT  from  1  hour  to  24  hours 
on  plant  risk  due  to  a  design  basis  large 
LOCA  would  be  significantly  less  than  the 
plant  risk  increase  presented  in  the  VVCAP- 
15049-.A  evaluation. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety 
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The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Lisa  F. 
Vaughn  ,  Legal  Department  (PB05E), 
Duke  Energy  Corporation.  422  South 
Church  Street,  Charlotte,  North  Carolina 
28201-1006. 

NRC  Section  Chief:  John  A.  Nakoski. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  amendment  request:  October 
16,  2001;  as  supplemented  by  letters 
dated  May  20,  September  12,  and 
November  21,  2002;  and  January  27,  and 
September  22,  2003. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  (TS) 
to  incorporate  changes  resulting  from 
the  use  of  an  alternate  source  term 
(AST)  and  the  implementation  of 
several  plant  modifications.  Publication 
of  the  Proposed  No  Significant  Hazards 
Consideration  Determination  and 
Opportunity  for  Hearing  for  the  October 
16,  2001,  submittal  appeared  in  the 
Federal  Register  on  January  22,  2002, 
(67  FR  2922).  The  September  22,  2003, 
submittal  contained  a  revised  No 
Significant  Hazards  Consideration 
Determination.  The  September  22,  2003, 
submittal  includes  (1)  Implementing  the 
AST  for  accident  analysis  as  described 
in  Regulatory  Guide  1.183;  (2)  relaxing 
the  TS  for  the  penetration  room 
ventilation  system  (PRVS)  and  the  spent 
fuel  pool  ventilation  system  (SFPVS) 
because  these  systems  are  no  longer 
credited  for  control  room  and  offsite 
doses;  (3)  revising  the  control  room 
ventilation  system  (CRVS)  to  allow  for 
a  one-time  completion  extension  to 
support  implementation  of  the  control 
room  intake/booster  fan  modification; 
(4)  lowering  the  reactor  building  leakage 
rate  from  0.25  weight  percent  per  day  to 
0.20  weight  percent  per  day;  (5)  revising 
the  ventilation  filter  testing  program 
radioactive  methyl  iodide  removal 
acceptance  criterion  for  PRVS,  SFPVS, 
and  CRVS  booster  fan  trains;  and  (6) 
adoption  of  TS  Task  Force  (TSTF)-51. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  of  consequences  of  an  accident 
previously  evaluated. 

The  AST  [alternate  source  term]  and  those 
plant  systems  affected  by  implementing  the 


proposed  changes  to  the  TS  [technical 
specifications]  are  not  assumed  to  initiate 
design  basis  accidents.  The  AST  does  not 
affect  the  design  or  operations  of  the  facility. 
Rather,  the  AST  is  used  to  evaluate  the 
consequences  of  a  postulated  accident.  The 
implementation  of  the  AST  has  been 
evaluated  in  the  revisions  to  the  analysis  of 
the  design  basis  accident  for  ONS  [Oconee 
Nuclear  Station].  Based  on  the  results  of 
these  analyses,  it  has  been  demonstrated  that. 
with  the  requested  changes,  the  dose 
consequences  of  these  events  meet  the 
acceptance  criteria  of  10  CFR  50.67  and  RG 
[Regulatory  Guide]  1.183.  Therefore,  the 
proposed  amendment  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  AST  and  those  plant  systems  affected 
by  implementing  the  proposed  changes  to  the 
TS  are  not  assumed  to  initiate  design  basis 
accidents.  The  systems  affected  by  the 
changes  are  used  to  mitigate  the 
consequences  of  an  accident  that  has  already 
occurred.  The  proposed  TS  changes  and 
modifications  do  not  significantly  affect  the 
mitigative  function  of  these  systems. 
Consequently,  these  systems  do  not  alter  the 
nature  of  events  postulated  in  the  Safety 
Analysis  Report  nor  do  they  introduce  any 
unique  precursor  mechanisms.  Therefore,  the 
proposed  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  implementation  of  the  AST.  proposed 
change.s  to  the  TS  and  implementation  of  the 
proposed  modifications  have  been  evaluated 
in  the  revisions  to  the  analysis  of  the 
consequences  of  the  design  basis  accidents 
for  the  ONS.  Based  on  the  results  of  these 
analyses,  it  has  been  demonstrated  that  with 
the  requested  changes  the  dose  consequences 
of  these  events  meet  the  acceptance  criteria 
of  10  CFR  50.67  and  following  the  provisions 
of  RG  1.183.  Thus,  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Anne  W. 
Cottington,  Winston  and  Strawn,  1200 
17th  Street,  NW.,  Washington,  DC 
20005. 

NRC  Section  Chief:  John  A.  Nakoski. 


Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-237  and  50^249, 
Dresden  Nuclear  Power  Station  (DNPSj, 
Units  2  and  3.  Grundy  County,  Illinois 

Date  of  amendment  request:  July  29, 
2003. 

Description  of  amendment  request: 
The  proposed  amendments  would  allow 
the  licensee  to  modif}'  technical 
specifications  (TS)  to  be  consistent  with 
Technical  Specification  Task  Force 
(TSTF)  Traveler  TSTF-360.  Revision  1 . 
"DC  Electrical  Rewrite,"  and  to 
implement  new  actions  for  inoperable 
battery  chargers,  modify  certain  actions 
and  surveillance  requirements,  relocate 
certain  surveillance  requirements  to  a 
licensee  controlled  program,  and  create 
an  administrative  program  for  battery 
monitoring  and  maintenance  to  be 
referenced  in  the  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  restrutrture  the 
Technical  Specifications  (TS)  for  the  direct 
current  (DC)  electrical  power  system.  The 
proposed  changes  add  actions  to  specifically 
address  battery  charger  inoperability.  This 
change  will  rely  upon  the  capability  of 
providing  the  battery  charger  function  by  an 
alternate  means  (e.g..  a  125  volts  direct 
current  (VDC)  portable  battery  charger  or  a 
250  VDC  portable  battery  charger)  to  justify 
the  proposed  Completion  Times.  The  DC 
electrical  power  system,  including  associated 
battery  chargers,  is  not  an  initiator  to  any 
accident  sequence  analyzed  in  the  LIpdated 
Final  Safety  Analysis  Report  (UFSAR). 
Ope'-ation  in  accordance  with  the  proposed 
TS  ensures  that  the  DC  electrical  power 
system  is  capable  oi  performing  its  function 
as  described  in  the  UFSAR.  Therefore,  the 
mitigative  functions  supported  by  the  DC 
electrical  power  system  will  continue  to 
provide  the  protection  assumed  by  the 
analysis. 

The  relocation  of  preventive  maintenance 
surveillance,  and  certain  operating  limits  and 
actions,  to  a  newly-created  licensee 
controlled  Battery  Monitoring  and 
Maintenance  Program  will  not  challenge  the 
ability  of  the  DC  electrical  power  system  to 
perform  its  design  function.  Appropriate 
monitoring  and  maintenance,  consistent  with 
industry  standards,  will  continue  to  be 
performed.  In  addition,  the  DC  electrical 
power  system  is  within  the  scope  of  10  CFR 
50  65.  "Requirements  for  monitoring  the 
effectiveness  of  maintenance  at  nuclear 
power  plants,'*  which  will  ensure  the  control 
of  maintenance  activities  associated  with  the 
DC  electrical  power  system.  The  integrity  of 
fission  product  barriers,  plant  configuration. 
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and  operating  procedures  as  described  in  the 
I'F.S.AR  will  not  be  dffefted  by  the  proposed 
i-hanges  Therefore,  the  consequences  of 
previQusly  analyzed  accidents  will  not 
increase  bv  implementing  these  changes. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
preyiouslv  evaluated. 

2  The  proposed  (  hanges  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  an\  accident  previously 
evaluated. 

The  proposed  changes  involve 
restruitunng  the  TS  for  the  DC  electrical 
power  system.  This  change  will  rely  upon  the 
capability  of  providing  the  battery  charger 
function  b\  an  alternate  means  (e.g..  a  swing 
charger  or  a  portable  battery  (  harger)  to 
justify  the  proposed  Completion  Times  when 
a  normal  battery  charger  is  inoperable.  The 
DC  electri(;al  power  system,  including 
associated  battery  chargers,  is  not  an  initiator 
to  any  ai  cident  sequence  analyzed  in  the 
rF.S.JiR  Rather,  the  DC  electrical  power 
system  is  used  to  supply  equipment  used  to 
mitigate  an  accident 

The  125  VDC  portable  battery  charger  will 
be  utilized  as  a  common  spare  to  feed  the 
Division  I  or  Division  2  125  VDC  bus  of  Unit 

2  or  Unit  ,3.  For  the  250  VDC  system,  a  full 
capacity  swing  charger  is  available  for  use 
between  the  units,  and  can  be  aligned  to  any 
one  of  the  250  VDC  batteries.  In  addition,  the 
250  \'DC  portable  battery  charger  can  be 
utilized  as  a  common  spare  to  feed  the  250 
VDC  safety  related  batteries  of  Unit  2  or  Unit 

3  This  portable  charger  is  identical  to  the 
existing  (  hargers  and  is  non-safety  related. 
The  output  of  the  portable  charger  will  be 

(  apable  of  being  connected  to  any  one  of  the 
Class  IE  DC  buses  for  Division  I  or  Division 
2  of  Unit  2  or  Unit  3.  Allowing  the  use  of  a 
portable  spare  and  swin^  battery  chargers 
will  increase  the  reliability  of  the  DC 
electrical  power  system  The  mitigative 
functions  supported  by  the  DC.  electrical 
power  system  will  continue  to  provide  the 
protection  assumed  by  the  safety  analyses 
described  in  the  L'FSAR.  Therefore,  there  are 
no  new  types  of  failures  that  could  be  created 
bv  a  failure  of  the  portable  battery  charger 
As  such,  no  new  or  different  kind  of  accident 
or  transient  is  expected  by  these  changes. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  margin  of  safety  is  established  through 
equipment  design,  operating  parameters,  and 
the  setpoints  dt  which  automatic  actions  are 
initiated  The  proposed  c  hanges  will  not 
adversely  affect  operation  of  plant 
equipment.  These  changes  will  not  result  in 
a  change  to  the  setpoints  at  which  protective 
actions  are  initiated  Sufficient  DC]  capacity 
to  support  operation  of  mitigation  equipment 
is  ensured.  The  changes  assoc  laled  with  the 
new  Battery  Maintenance  and  Monitoring 
Program  will  ensure  that  the  station  batteries 
are  maintained  in  a  highly  reliable  manner. 
The  use  of  a  portable  battery  charger  will 
increase  the  reliability  of  the  DC  system 
during  periods  of  normal  battery  charger 


inoperabilitv  The  etjuipim-nt  fed  l)\  the  DC 
electrical  sources  will  c  tuilinue  to  provide 
adequate  power  to  saletv  related  loads  in 
accordance  with  analysis  assumptions. 
Therefore,  the  proposed  changes  do  not 
involve  a  signific:ant  reduction  in  a  margin  ol 
safety 

The  NRC  staff  has  roviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(r)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  c:onsideration. 

Attornev  tor  liccnsff:  Senior  Counsel, 
Nuclear;  Exelon  Generation  Company 
LLC;  4.300  VVinfield  Road;  VVarrenville. 
IL  60,55.^) 

\RC  Sfictmn  Chief:  Anthony  I- 
Mendiola. 

Exelon  Generation  Company.  LLC.  and 
PSEG  Nuclear  LLC.  Dorkets  Mos.  50-277 
and  50-278.  Peach  Bottom  Atomic 
Power  Station,  Units  2  and  3,  York  and 
Lancaster  Counties,  Pennsylvania 

Date  of  application  for  amendments: 
luly  14,  2003. 

Description  of  amendment  request: 
The  proposed  chanije  is  recjuested  to 
support  application  of  an  alternative 
source  term  methodology,  with  the 
exception  that  Technical  Information 
Document  14H44.  "t^aU  ulation  of 
Distance  Factors  for  Power  and  Test 
Reactor  Sites."  will  continue  to  be  used 
as  the  radiation  dose  basis  for 
equipment  qualification. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analvsis  of  the 
issue  of  no  sigiiifi(;ant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  i  hanges  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  implementation  of  alternative  source 
term  (AST)  assumptions  has  been  evaluated 
in  revisions  to  the  aiiahses  of  the  following 
limiting  design  basis  accidents  (DBAs)  at 
Peach  Bottom  Atomic  Power  .Station 
(PBAPS); 

•  Loss-of-Coolant  Accident. 

•  Main  Steam  Line  Break  .-Xccident, 

•  Fuel  Handling  .\cc:ident,  and 

•  Control  Rod  Drop  .\ccident. 

Based  upon  the  results  of  these  analyses, 
it  has  been  demonstrated  that,  with  the 
requested  changes,  the  dose  consequences  of 
the.se  limiting  events  are  within  the 
regulatory  guidance  provided  by  the  ,NR(;  for 
use  with  the  AST  This  guidanc  e  is  presented 
in  10  CFR  50.67  and  assot  lated  Regulatory 
Guide  1.183.  and  Standard  Review  Plan 
Section  15.0.1.  The  Alternative  Srjurce  Term 
is  an  input  to  calc:ulations  used  to  evaluate 
the  consequences  of  an  accident,  and  does 


not  by  itself  affec-.t  the  plant  response,  or  the 
a(  tual  pathway  of  the  radiation  released  from 
the  fuel.  It  does  however,  better  represent  the 
[ih\sic;al  characteristics  of  the  release,  so  that 
appropriate  mitigation  techniques  may  be 
iipplieci.  Therefore,  the  consequences  of  an 
a(  I  ident  previously  evaluated  are  not 
signitic;antly  increased. 

The  equipment  affected  by  the  proposed 
changes  is  mitigative  in  nature,  and  relied 
upon  after  an  ac;cident  has  been  initiated. 
A[)plic:ation  of  the  Alternative  Source  Term 
(AST)  does  not  involve  any  physical  changes 
to  the  plant  design.  While  the  operation  of 
various  systems  do  change  as  a  result  of  these 
proposed  changes,  these  systems  are  not 
aci  ident  initiators.  .Application  of  the  AST  is 
not  an  initiator  of  a  design  basis  accident. 
The  proposed  changes  to  the  Technical 
Specifications  (TS).  while  they  revise  certain 
performance  requirements,  do  not  involve 
any  physical  modifications  to  the  plant.  .As 
a  result,  the  proposed  changes  do  not  affect 
any  of  the  parameters  or  conditions  that 
could  contribute  to  the  initiation  of  any 
ai'cidents.  .As  such,  removal  of  operability 
requirements  during  the  specified  conditions 
will  not  significantly  increase  the  probability 
of  occurrence  for  an  accident  previously 
analyzed.  Sinc:e  design  basis  accident 
initiators  are  not  being  altered  by  adoption  of 
the  .Alternative  Source  Term  analyses,  the 
probability  of  an  accident  previously 
evaluated  is  not  affected. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 

a(  cident  from  any  accident  previously 
evaluated. 

The  proposed  amendment  does  not  involve 
a  physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed 
and  there  are  no  physical  modifications  to 
existing  equipment  associated  with  the 
proposed  changes).  Similarly,  it  does  not 
physically  change  any  structures,  systems  or 
components  involved  in  the  mitigation  of  any 
acc;iclents.  thus,  no  new  initiators  or 
precursors  of  a  new  or  different  kind  of 
accident  are  created.  New  equipment  or 
personnel  failure  modes  that  might  initiate  a 
new  type  of  accident  are  not  created  as  a 
result  of  the  proposed  amendment. 

As  suc:h  the  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previoush  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Safety  margins  and  analytical 
conservatisms  have  been  evaluated  and  have 
been  found  acceptable.  The  analyzed  events 
have  been  carefiillv  selected  and  margin  has 
been  retained  to  ensure  that  the  analyses 
adequately  bound  postulated  event  scenarios. 
The  dose  c;onsequences  due  to  design  basis 
accidents  comply  with  the  requirements  of 
10  CFR  50.67  and  the  guidance  of  Regulatory 
Guide  1.183. 

The  proposed  amendment  is  associated 
with  the  implementation  of  a  new  licensing 
basis  for  PB.APS  Design  Basis  Accidents 
(DBAs).  .Approval  of  the  change  from  the 
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original  source  term  to  a  new  source  term 
taken  from  Regulatory  Guide  1.183  is  being 
requested.  The  results  of  the  accident 
analyses,  revised  in  support  of  the  proposed 
license  amendment,  are  subject  to  revised 
acceptance  criteria.  The  analyses  have  been 
performed  using  conservative  methodologies, 
as  specified  in  Regulatory  Guide  1.183. 
Safely  margins  have  been  evaluated  and 
analytical  conservatism  has  been  utilized  to 
ensure  that  the  analyses  adequately  bound 
the  postulated  limiting  event  sc2nario.  The 
dose  consequences  of  these  DBAs  remain 
within  the  acceptance  criteria  presented  in 
10  CFR  50.67,  "Accident  Source  Term",  and 
Regulatory  Guide  1.183. 

The  proposed  changes  continue  to  ensure 
that  the  doses  at  the  exclusion  area  boundary 
(KAB)  and  low  population  zone  boundary 
(LPZ).  as  well  as  the  Control  Room,  are 
within  corresponding  regulatory  limits. 

Therefore,  operation  of  PB APS  in 
accordance  with  the  proposed  changes  will 
not  involve  a  signiHcant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  Licensee:  Mr.  Edward 
Cuilen,  Vice  President  and  General 
Counsel,  Exelon  Generation  Company, 
LLC.  2301  Market  Street,  S23-1, 
Philadelphia.  PA  19101. 

MRC  Section  C/iie/:  James  W.  Clifford. 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request: 
September  12,  2003. 

Description  of  amendment  request: 
The  proposed  amendment  is  for 
relaxation  of  the  heater  acceptance 
criteria  contained  in  Surveillance 
Requirement  (SR)  4.6.6.1d.5,  SR 
4.7.6.1d.3.  and  SR  4.7.7d.4  for  the  shield 
building  ventilation,  control  room 
ventilation,  and  controlled  ventilation 
area  systems,  respectively.  These  SRs 
are  performed  to  verifj'  that  heat 
dissipated  by  the  heaters  is  within  a 
given  band.  The  requested  change  is  to 
increase  the  upper  limit  of  the 
acceptance  criteria  from  rated  capacity 
plus  5  percent  (%)  to  rated  capacity  plus 
10%.  No  change  is  proposed  for  the 
lower  limit  of  the  band  of  rated  capacity 
minus  10%. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
con.sequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  relaxation  of  the  SR  acceptance  criteria 
to  increase  the  operating  band  does  not  alter 
the  way  plant  equipment  is  designed  or 
operated.  The  ESF  [engineered  safety  featurel 
filtration  unit  heating  roils  will  continue  to 
reduce  the  humidity  of  ihe  incoming  air  to 
70%  relative  humidity  or  below.  In  addition, 
the  air  temperature  will  continue  to  be 
controlled  such  that  additional  iodine  will 
not  be  released  into  the  environment.  Thus, 
the  charcoal  adsorber  will  continue  to  meet 
its  design  basis  and  its  efficiency  will  not  be 
adversely  affected.  The  effect  of  the  higher 
heat  dissipation  has  also  been  evaluated  and 
the  ignition  temperature  of  the  charcoal 
adsorbers  is  not  approached  with  flow 
through  the  systems.  In  addition,  the  impaf:t 
of  the  new  acceptance  criterion  was 
determined  not  to  impact  the  loading  or  fuel 
consumption  of  the  emergency  diesel 
generators. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  c:reate  the 
possibility  ot  a  new  or  different  kind  of 
accident  from  anv  accident  previouslv 
evaluated.' 

Response:  No. 

The  relaxation  of  the  SR  acceptance  criteria 
to  increase  the  operating  band  does  not  alter 
the  way  plant  equipment  is  designed, 
operated,  or  tested.  No  possibility  for  a  new 
or  different  accident  or  failure  mode  is 
introduced  by  modifying  the  SR  acceptance 
criteria.  The  proposed  change  does  not  affect 
the  functional  capability  of  safety-related 
equipment. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  ESF  filtration  unit  heating  coils  will 
continue  to  reduce  the  humidity  of  the 
incoming  air  to  70%  relative  humidity  or 
below.  Thus,  the  efficiency  of  the  charcoal 
adsorber  will  not  be  adversely  affected.  In 
addition,  the  impact  of  the  new  acceptance 
criterion  was  determined  not  to  impact  the 
loading  or  fuel  consumption  oi  the 
emergency  diesel  generators.  Therefore,  the 
systems  have  the  same  capabilities  to 
mitigate  accidents  as  the\  had  prior  to  the  SR 
acceptance  criteria  change. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safet\. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Attorney  for  licensee:  N.  S.  Reynolds, 
Esquire.  \Vinston  &  Strawn  1400  L 
Street.  N\V  .  Washington.  DC  20005- 
3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316.  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  amendment  requests:  August 
27,  2003. 

Brief  description  of  amendments:  The 
proposed  change  allows  entry  into  a 
mode  or  other  specified  condition  in  the 
applicability  of  a  technical  specification 
(TS),  while  in  a  condition  statement  and 
the  associated  required  actions  of  the 
TS,  provided  the  licensee  performs  a 
risk  assessment  and  manages  risk 
consistent  with  the  program  in  place  for 
complying  with  the  requirements  of  10 
CFR  50.65(a)(4).  Limiting  Condition  for 
Operation  (LCO)  3.0.4  exceptions  in 
individual  TS  would  be  eliminated,  and 
Surveillance  Requirement  (SR)  3.0.4 
revised  to  reflect  the  LCO  3.0.4 
allowance. 

This  change  was  proposed  by  the 
industry's  Technical  Specification  Task 
Force  (TSTF)  and  is  designated  TSTF- 
359.  The  NRC  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Register  on  August  2.  2002  (67  FR 
50475).  on  possible  amendments 
concerning  TSTF-359.  including  a 
model  safety  evaluation  and  model  no 
significant  bazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  April  4,  2003  (68  FR  16579). 
The  licensee  affirmed  the  applicability 
of  the  following  NSHC  determination  in 
its  application  dated  August  27.  2003. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does  Not 
In\olve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  .\(:(  ideni 
Previously  Evaluated 

The  proposed  change  allows  i>nlr\  into  a 
mode  or  other  sjjecified  condition  in  the 
ap|)]ii  ability  ol  a  TS.  while  in  a  TS  condition 
statement  and  the  assof:iated  required  actions 
of  the  IS.  Being  in  a  TS  condition  and  the 
associated  required  actions  is  not  an  initiator 
of  am  ac(  ideni  previouslx  e\aluated. 
Therefore,  the  probabilitv  of  an  ai  cident 
pre\  iousl\  eviihiiited  is  not  significantlx 
increased.  The  consequences  of  an  at:cident 
u  hile  relying  on  required  actions  as  allowed 
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by  proposed  LCO  3.0.4.  are  no  different  than 
the  consequences  of  an  accident  while 
entering  and  reiving  on  the  required  actions 
while  starting  in  a  condition  oi  applicability 
of  the  TS.  Therefore,  the  consequences  of  an 
accident  previously  evaluated  are  not 
significantiv  affected  bv  this  change.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introdui  ed  bv  this  change 
will  further  ininimi/.e  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  ace  ident  previously 
evaluated 

Criterion  2 — The  I*roposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
kind  of  .Accident  From  any  Previously 
Evaluated 

The  proposed  change  does  not  involvo  a 
phvsical  alteration  of  the  plant  (no  new  or 
different  tvpe  of  equipment  will  be  installed) 
Entering  into  a  mode  or  other  specified 
condition  in  the  applicability  of  a  TS.  while 
in  a  TS  condition  statement  and  the 
associated  required  ac:tions  of  the  TS.  will 
not  introduce  new  failure  modes  or  effects 
and  will  not,  in  the  absence  of  other 
unrelated  failures,  lead  to  an  accident  whose 
consequences  exceed  the  consequences  of 
accidents  previously  evaluated  The  addition 
of  a  requirement  to  assess  and  manage  the 
risk  introduced  bv  this  change  will  further 
minimize  possible  concerns.  Thus,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  ace  ident  from  an 
accident  previously  evaluated. 

Criterion  3 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  proposed  change  allows  entry  into  a 
mode  or  other  specified  condition  in  the 
applicabilitv  of  a  TS.  while  in  a  TS  condition 
statement  and  the  associated  required  actions 
of  the  TS  The  TS  allow  operation  of  the 
plant  without  the  full  complement  of 
equipment  through  the  conditions  for  not 
meeting  the  TS  LCO    The  risk  associated  with 
this  allowance  is  managed  bv  the  imposition 
of  required  actions  that  must  be  performed 
within  the  prescribed  completion  times.  The 
net  effect  of  being  in  a  TS  condition  on  the 
margin  of  safety  is  not  considereci  signific:ant. 
The  proposed  change  does  not  alter  the 
required  actions  or  completion  times  of  the 
TS.  The  proposed  change  allows  TS 
conditions  to  be  entered,  and  the  associated 
required  actions  and  completion  times  to  be 
used  in  new  circumstances.  This  use  is 
predicated  upon  the  licensees  performance 
of  a  risk  assessment  and  the  management  of 
plant  risk.  The  change  also  eliminates  i  urrent 
allowances  for  utilizing  required  actions  and 
completion  times  in  similar  c  ire  um.stanc  es. 
without  assessing  and  managing  risk.  The  net 
change  to  the  margin  of  safety  is 
insignificant.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  David  W. 
Jenkins,  Esq.,  500  Circle  Drive, 
Buchanan, Ml  49107. 


NRC  Section  Chief:  L.  Raghavan. 

Nebraska  Public  Power  District.  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County.  Nebraska 

Date  of  amendment  request:  August 
25, 2003 

Description  of  amendment  request: 
The  proposed  license  amendment 
request  would  revise  Technical 
Specification  (TS)  3.5.1  to  incorporate 
TS  Task  Fort:e  318  for  one  Low  Pressure 
Coolant  Injection  (LPCI)  pump 
inoperable  in  each  of  the  two 
Emergency  Core  Cooling  Systems 
(ECCS)  divisions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  does  not  affect  the 
LPCI  subsystem  design  or  fiiiution  The 
change  to  TS  3.5  1  Ct>iidilion  A  with  one 
LPCI  pump  inoperable  in  both  subsystems  :s 
more  reliable  than  the  current  configuration 
allowed  by  Condition  A.  The  current  TS 
actions  require  entry  into  shutdown  LCO 
(Limiting  Condition  for  Operation]  3.0.3  for 
this  condition   In  addititm.  for  an  event  that 
does  not  impac  t  LPCI  availability  the  (  hange 
provides  for  more  injection  flow  than  the 
current  TS  3.5  1  Condition  A  LPCI  pump 
configuration.  Review  of  Updated  Safety 
Analysis  Report  Sec:tion  XIV-6.0  "Analysis 
of  Design  Basis  Accidents"  c:onfirms  that  the 
LPCI  mode  of  the  Residual  Heat  Removal 
system  is  not  assumed  to  be  the  initiator  of 
any  previously  analyzed  event. 

Based  on  the  above.  NPPD  concludes  that 
the  proposed  TS  change  to  TS  3.5.1 
Condition  A  does  not  significantly  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Do  the  proposed  c:hanges  i;reate  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.' 

The  proposed  change  does  not  involve  a 
physical  change  to  the  plant,  add  any  new 
equipment  or  require  any  existing  equipment 
to  be  operated  in  a  manner  different  from  the 
present  system  design. 

Based  on  the  above,  NPPD  concludes  that 
the  proposed  TS  c  hange  to  TS  3.5  1 
(Condition  A  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  the  margin  of  safety' 

The  proposed  TS  c  hange  will  not  reduce 
the  margin  of  safetv.  The  proposed 
configuration  of  one  LP(T  pump  in  each  LPCI 
subsystem  represents  a  more  reliable 
configuration    I'he  current  TS  ac:tions  require 
entrv  into  shutdown  LCO  3.0.3  for  this 
condition   In  .iddition.  for  an  event  that  does 


not  impact  LPCI  availability  the  change 
provides  for  more  injection  flow  than  the 
current  (LCOj  requirement  whicn  only  allows 
two  LPCI  pumps  in  one  ECCS  subsystem  to 
be  inoperable  for  seven  days. 

Based  on  the  above,  NPPD  concludes  that 
the  proposed  TS  change  to  TS  3.5.1 
Condition  A  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

From  the  above  discussions.  NPPD 
concludes  that  thi;  proposed  amendment 
involves  no  significant  hazards  consideration 
under  the  standards  set  forth  in  10  CFR 
50.92(cl.  and.  accordingly,  a  finding  of  "no 
significant  hazards  consideration"  is 
justified. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  John  R. 
McPhail.  Nebraska  Public  Power 
District,  Post  Office  Box  499,  Columbus, 
NE  68602-0499. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50^255.  Palisades  Plant,  Van 
Buren  County.  Michigan 

Date  of  amendment  request: 
September  18,  2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  limiting  condition  for  operation 
(LCO)  and  the  associated  surveillance 
requirements  of  Technical  Specification 
3.4.1,  "[Primary  Coolant  System]  PCS 
Pressure.  Temperature,  and  Flow 
Departure  from  Nucleate  Boiling  (DNB) 
Limits,"  to  reflect  relocation  of  the  DNB 
limits  from  the  TSs  to  the  Core 
Operating  Limits  Report  (COLR).  These 
DNB  limits  are  for  pressurizer  pressure, 
PCS  cold  leg  temperature,  and  PCS  total 
flow  rate.  The  proposed  amendment 
would  also  revise  paragraph  a  of  TS 
5.6.5,  "Core  Operating  Limits  Report 
(COLR)."  to  reflect  the  addition  of  "DNB 
Limits"  to  the  COLR.  In  addition,  LCO 
3.4.1  would  be  added  to  items  16  and 
17  in  TS  5.6.5b,  which  lists  the 
documents  approved  by  the  NRC  for  the 
analytical  methods  for  which  the 
licensee  is  to  use  the  latest  revisions  to 
determine  the  core  operating  limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  amendment  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 
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Response:  No 

The  proposed  amendment  relocates  the 
primary  coolant  system  (PCS)  departure  from 
nucleate  boiling  (DNB)  limits  to  the  core 
operating  limits  report  (COLR)  and  does  not 
involve  any  change  to  the  PCS  DNB  limits 
themselves.  The  proposed  amendment  does 
not  involve  operation  of  any  required 
structures,  systems,  or  components  (SSCs)  in 
a  manner  or  configuration  different  from 
those  previously  recognized  or  evaluated. 
The  Nuclear  Regulatory  Commission  (NRC) 
has  approved  all  the  analytical  methods 
described  in  Technical  Specification  (TS) 
section  5.6.5,  "Core  Operating  Limits  Report 
(COLR)."  Relocation  of  the  PCS  DNB  limits 
to  the  COLR  will  maintain  existing  operating 
fuel  cycle  analysis  requirements.  Any  future 
revisions  to  the  safety  analyses  that  require 
prior  NRC  approval  are  identified  per  the  10 
CFR  50.59  review  process. 

Therefore,  the  probability  of  an  accident 
previously  evaluated  will  not  be  increased  by 
the  proposed  change. 

The  consequences  of  aii  accident 
previously  evaluated  will  not  be  increased 
since  the  reactor  is  still  protected  from 
violating  the  PCS  DNB  parameters  used  in 
the  safety  analysis  for  Palisades  Nuclear 
Plant. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Does  the  proposed  arriendment  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  amendment  to  relocate  the 
PCS  DNB  limits  to  the  COLR  would  not 
change  or  add  a  system  function.  The 
proposed  amendment  does  not  involve 
operation  of  any  required  SSCs  in  a  manner 
or  configuration  different  from  those 
previously  recognized  or  evaluated.  No  new 
failure  mechanisms  will  be  introduced  by  the 
proposed  change. 

Therefore,  this  proposed  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  amendment  to  relocate  the 
PCS  DNB  limits  to  the  COLR  will  continue 
to  assure  that  the  acceptance  criteria 
established  in  the  safety  analysis  will  be  met. 
The  safety  analyses  of  normal  operating 
conditions  and  anticipated  operational 
occurrences  assume  initial  conditions  within 
the  normal  steady  state  envelope.  The  limits 
placed  on  DNB  related  parameters  ensure 
that  these  parameters,  when  appropriate 
measurement  uncertainties  are  applied,  will 
not  be  less  conservative  than  those  assumed 
in  the  safety  analyses  and  thereby  provide 
assurance  that  the  minimum  departure  from 
nucleate  boiling  ratio  (DNBR)  will  meet  the 
required  criteria  for  each  of  the  analyzed 
transients.  The  proposed  amendment  does 
not  change  the  existing  PCS  DNB  limits.  Any 
future  revisions  to  the  safety  analyses  that 
require  prior  NRC  approval  are  identified  per 
the  10  CFR  50.59  review  process. 


Therefore,  the  proposed  amendment  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Arunas  T. 
Udrys,  Esquire,  Consumers  Energy 
Company,  212  West  Michigan  Avenue, 
Jackson,  Michigan  49201. 

NRC  Section  Chief:  L.  Raghavan. 

Southern  California  Edison  Company,  et 
al,  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  amendment  requests: 
September  15,  2003. 

Description  of  amendment  requests: 
In  Technical  Specification  (TS)  2.0, 
"Safety  Limits  (SLs),"  Reactor  Core  SL 
2.1.1.2,  the  proposed  change  would 
replace  the  peak  linear  heat  rate  SL  with 
a  peak  fuel  centerline  temperature  SL. 
This  change  is  requested  so  SL  2.1.1.2 
adequately  conforms  to  10  CFR 
50.36(c)(l)(ii}(A),  which  requires  that 
Limiting  Safety  System  Settings  prevent 
a  Safety  Limit  from  being  exceeded. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  does  not  require  any 
physical  change  to  any  plant  systems, 
structures,  or  components  nor  does  it  require 
any  change  in  systems  or  plant  operations. 
The  proposed  change  does  not  require  any 
change  in  safety  analysis  methods  or  results. 
The  change  to  establish  the  PFCT  [Peak  Fuel 
Centerline  Temperature]  as  the  SL  is 
consistent  with  the  Standard  Review  Plan 
(SRP)  and  the  SONGS  Units  2  and  3  licensing 
basis  for  ensuring  that  the  fuel  design  limits 
are  met.  Operations  and  analysis  will 
continue  to  be  in  compliance  with  NRC 
regulations. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  SONGS  Units  2  and  3  Updated  Final 
Safety  Analysis  Report  (UFSAR)  Chapter  1.5 


accident  analysis  for  Anticipated  Operational 
Occurrences  (AOOs)  where  the  peak  linear 
heat  rate  may  exceed  the  existing  Safetv 
Limit  of  21  KW/ft  is  the  Control  Element 
Assembly  (CEA)  Withdrawal  at  subcrifical 
and  low  power  startup  conditions. 

The  accident  analyses  indicate  that  the 
peak  linear  heat  rate  may  exceed  the  Limiting 
Safefv-  System  Setpoint  of  21  KW/ft  during 
Control  Element  Assembly  Withdrawal 
Events  at  Subcritical  and  Hot  Zero  Power 
conditions.  The  analyses  for  these  AOOs 
indicate  that  the  PFCT  is  not  approached  or 
exceeded.  The  existing  analyses  remain 
unchanged  and  do  not  affect  any  accident 
initiators  that  would  create  a  new  accident. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safetv? 

Response:  No. 

The  proposed  change  does  not  require  any 
change  in  accident  analysis  methods  or 
results.  Therefore,  by  changing  the  SL  from 
PLHR  [Peak  Linear  Heat  Rate]  to  Peak  Fuel 
Centerline  Temperature,  the  margin  as 
established  in  the  current  license  basis 
remains  unchanged. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Douglas  K. 
Porter,  Esquire,  Southern  California 
Edison  Company,  2244  Walnut  Grove 
Avenue,  Rosemead,  California  91770. 

NRC  Section  Chief:  Stephen  Dembek. 

South  Carolina  Electric  6-  Gas  Company 
(SCE&-G),  South  Carolina  Public  Service 
Authority.  Docket  No.  50-395.  Virgil  C. 
Summer  Nuclear  Station  (VCSNSj.  Unit 
No.  1,  Fairfield  County,  South  Carolina 

Date  of  amendment  request:  July  29, 
2003. 

Description  of  amendment  request: 
The  proposed  change  will  revise 
Surveillance  Requirement  4.0.5  to 
reflect  the  deletion  of  Subsections  IWP 
and  IWV  from  Section  XI  of  the  2000 
Addenda  of  American  Society  of 
Mechanical  Engineers  (ASME)  Boiler 
and  Pressure  Vessel  Code.  This  change 
will  also  result  in  revising  the  Technical 
Specification  (TS)  Bases  for  4.0.5,  3/ 
4.4.2  and  3/4.4.6  to  reflect  the 
applicability  of  the  Code  for  Operation 
and  Maintenance  of  Nuclear  Power 
Plants  (OM  Code)  to  inservice  testing 
activities.  TS  4.0.5  is  also  being  revised 
as  recommended  by  NUREG-1492. 
'Guidelines  for  lnser\'ice  Testing  at 
Nuclear  Power  Plants."  April  1995. 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  to  TS  4.0.5  reflects 
NRC  approval  of  the  .ASME  Code  [2000 
.■\dendal,  in  10CFR50  53a.  for  the  conduc  t  of 
Inservice  Testing  (1ST).  The  current  TS 
references  use  of  ASME  Section  .XI  for  this 
testing,  which  will  no  longer  be  applicable 
for  the  third  1ST  interval.  The  adoption  of  an 
NRC  approved  test  code,  as  required  by 
10CFR50.55a(f)(4)(ii)  will  not  increase  the 
probabilitv  of  an  accident  previously 
evaluated  Testing  is  performed  to  ensure  tne 
operational  readiness  of  pumps  and  valves  to 
perform  their  safety  functions. 

The  probabilitv  or  consequences  of 
accidents  previously  evaluated  in  the  VC,S.\S 
FS.^R  [Final  Safety  .\nalvsis  Report]  are 
unaffected  bv  this  proposed  change  because 
there  is  no  change  to  any  equipment  response 
or  accident  mitigation  scenario.  There  are  no 
additional  challenges  to  fission  product 
barrier  integrity  Therefore,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2   Does  the  proposed  change  t  reate  the 
possibility  of  a  new  or  different  kind  of 
accident  from  anv  accident  previously 
evaluated' 

The  proposed  change  involves  the 
adoption  of  an  NRC  approved  Inservice 
Testing  Code  for  the  conduct  of  Operating 
License  mandated  testing.  The  adoption  of 
the  new  Code  is  required  to  satisfy 
10CFR30  55a(f)(4l(ii).  The  new  Code 
enhances  plant  safety  by  requiring  the  bi- 
directional testing  of  check  valves  and 
comprehensive  pump  testing.  These  changes 
were  incorporated  to  better  monitor  pumps 
and  check  valves  for  degradation.  The 
adoption  of  the  new  Code  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  or  malfunc  tioii 

No  new  act  ident  scenarios,  failure 
mechanisms,  or  limiting  single  failures  are 
introduced  as  a  result  of  the  proposed 
(  hange  The  proposed  change  does  not 
challenge  the  performance  or  integrity  of  any 
safety-related  system.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Does  this  (  hange  involve  a  significant 
reduction  in  margin  of  safety? 

The  margin  of  safety  associated  with  the 
acceptance  criteria  of  any  accident  is 
unchanged.  The  proposed  change  will  have 
no  affect  on  the  availability,  operability,  or 
performancie  of  the  safety-related  systems  and 
components.  A  change  to  the  surveillance 
requirement  is  proposed,  but  the  A.SME  O.M 
Code  is  an  NRC  approved  standard 
incorporating  inservu  e  testing  enhancements 
not  contained  in  .ASME  Section  XI 

Pursuant  to  10  CFR  50.91.  the  preceding 
analyses  provide  a  determination  that  the 


proposed  Technical  Specifications  change 
poses  no  significant  hazard  as  delineated  by 

ioc;fr  .st).g2. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  1 0  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Thomas  G. 
Eppink.  South  Carolina  Electric  &  Gas 
Company,  Post  Office  Box  764. 
Columbia,  South  Carolina  29218. 

SRC  Section  Chief:  John  A.  Nakoski. 

Southern  Nuclear  Operating  Company. 
Inc.  Docket  Sos.  50-348  and  50-364. 
loseph  M  Farley  Nuclear  Plant.  Units  1 
and  2.  Houston  County.  Alabama 

Southern  Nuclear  Operating  Company. 
Inc.,  et  ai.  Docket  Nos.  50-424  and  50- 
425.  Vogtie  Eleciric  Generating  Plant. 
Vnits  1  and  2.  Burke  County.  Georgia 

Date  of  amendment  request: 
September  2,  2003. 

Description  of  amendment  request: 
The  proposed  change  involves  the 
extension  from  1  hour  to  24  hours  of  the 
completion  time  (C^T)  for  Ciondition  B  of 
Technical  Specification  iTS)  3.5.1, 
which  defines  requirements  for 
accumulators.  Accumulators  are  part  of 
the  emergency  tore  cooling  system  and 
consist  of  tanks  partially  filled  with 
barated  water  and  pressurized  with 
nitrogen  gas.  The  contents  of  the  tank 
are  tiischarged  to  the  reactor  coolant 
svstem  if,  as  during  a  loss-of-coolant 
accident,  the  coolant  pressure  decreases 
to  below  the  accumulator  pressure. 
Condition  B  of  TS  3.5.1  specifies  a  CT 
to  restore  an  accumulator  to  operable 
status  when  it  has  been  declared 
inoperable  for  a  reason  other  than  the 
boron  concentration  of  the  water  in  the 
accumulator  not  being  within  the 
required  range  This  change  was 
proposed  bv  the  VVestinghouse  Owners 
Group  participants  in  the  Technical 
Specification  Task  Force  (TSTF)  and  is 
designated  TSTF-370.  TSTF-370  is 
supported  bv  NROapproved  topical 
report  VVCAP-15049-A.  "Risk-Informed 
Evaluation  of  an  Extension  to 
Accumulator  Ciompletion  Times." 
submitted  on  Mav  18.  1999.  The  NRC 
staff  issued  a  notice  of  opportunity  for 
comment  in  the  Federal  Register  on  luly 
15.  2002  (67  PR  4^542).  on  possible 
amendnu-nts  c:c)ncf!rning  T.STF-370. 
including  a  model  safety  evaliiaticm  and 
model  no  significant  hazards 
consideration  (N.SH(^)  dc^termination. 
using  the  c:onsc)lidated  line  item 
improvement  process.  The  NR(J  staff 
subsequently  issued  a  notict;  of 


availability  of  the  models  for  referencing 
in  license  amendment  applications  in 
the  Federal  Register  on  March  12,  2003 
(68  FR  11880).  The  licensee  affirmed  the 
applicability  of  the  following  TMSHC 
determination  in  its  application  dated 
September  2,  2003. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  basis  for  the  accumulator  limiting 
condition  for  operation  (LCO).  as  discussed 
in  Bases  Section  3.5.1,  is  to  ensure  that  a 
sufficient  volume  of  borated  water  will  be 
immediately  forced  into  the  core  through 
each  of  the  cold  legs  in  the  event  the  RCS 
pressure  falls  below  the  pressure  of  the 
accumulators,  thereby  providing  the  initial 
cooling  mechanism  during  large  RCS  pipe 
ruptures.  As  described  in  Section  9.2  of 
VVCAP-15049-A.  the  proposed  change  will 
allow  plant  operation  with  an  inoperable 
acc:umulator  for  up  to  24  hours,  instead  of  1 
hour,  before  the  plant  would  be  required  to 
begin  shutting  down.  The  impact  of  the 
increase  in  the  accumulator  CT  on  core 
damage  frequency  for  all  the  cases  evaluated 
in  WCAP-13049-.A  is  within  the  acceptance 
limit  of  l.OE-06/vr  for  a  total  plant  core 
damage  frequency  (CDF)  less  than  l.OE-03/ 
yr  The  incremental  conditional  core  damage 
probabilities  calculated  in  WCAP-15049-A 
for  the  accumulator  CT  increase  meet  the 
criterion  of  5E-07  in  Regulatory  Guides  (RG) 
1  174.  '.^n  Approach  for  using  Probabilistic 
Risk  Assessment  in  Risk-Informed  Decisions 
On  Plant-Specific  Changes  to  the  Licensing 
Basis."  and  1.177.  ".'\n  Approach  for  Plant- 
Specific.  Risk-Informed  Decisionmaking; 
Technical  Specifications,"  for  all  cases 
except  those  that  are  based  on  design  basis 
sucicess  criteria,  .^s  indicated  in  VVC.AP- 
15049-.^,  design  basis  ac:c:umulator  success 
c  rileria  are  not  considered  nec:es.sary  to 
mitigate  large  break  loss-of-c;oolant  accident 
(LOCJA)  events,  and  were  only  included  in 
the  WCAP-15049-A  evaluation  as  a  worst 
case  data  point.  In  addition,  VVCAP-15049- 
.\  stales  that  the  NRC  has  indicated  that  an 
incremental  conditional  core  damage 
frequency  (ICCDP)  greater  than  5E-07  does 
not  nec;essarily  mean  the  change  is 
unacceptable 

rhe  proposed  technical  specification 
(  hange  does  not  involve  any  hardware 
(  hanges  nor  does  it  affect  the  probability  of 
any  event  initiators.  There  will  be  no  change 
to  normal  plant  operating  parameters, 
engineered  safety  feature  (ESF)  actuation 
setpoints.  accident  mitigation  capabilities, 
accident  analysis  assumptions  or  inputs. 

Therefore,  this  c  hange  does  not  involve  a 
significant  inc^rease  in  the  probability  or 
consequences  of  an  acc:ident  previously 
evaluated. 
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Criterion  2 — The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  From  Any  Previously 
Evaluated 

No  new  accident  scenarios,  transient 
precursors,  failure  mechanisms,  or  limiting 
single  failures  are  introduced  as  a  result  of 
the  proposed  change.  As  described  in  Section 
9.1  of  the  WCAP-15049-A  evaluation,  the 
plant  design  will  not  be  changed  with  this 
proposed  technical  specification  CT  increase. 
All  safety  systems  still  function  in  the  same 
manner  and  there  is  no  additional  reliance  on 
additional  systems  or  procedures.  The 
proposed  accumulator  CT  increase  has  a  very 
smell  impact  on  core  damage  frequency.  The 
WCAP-15049-A  evaluation  demonstrates 
that  the  small  increase  in  risk  due  to 
increasing  the  CT  for  an  inoperable 
accumulator  is  within  the  acceptance  criteria 
provided  in  RGs  1.174  and  1.177.  No  new 
accidents  or  transients  can  be  introduced 
with  the  requested  change  and  the  likelihood 
of  an  accident  or  transient  is  not  impacted. 

The  malfunction  of  safety  related 
equipment,  assumed  to  be  operable  in  the 
accident  analyses,  would  not  be  caused  as  a 
result  of  the  proposed  technical  specification 
change.  No  new  failure  mode  has  been 
created  and  no  new  equipment  performance 
burdens  are  imposed. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Criterion  3 — The  Proposed  Change  Does  Not 
involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
There  will  be  no  change  to  the  departure 
from  nucleate  boiling  ratio  (DNBR) 
correlation  limit,  the  design  DNBR  limits,  or 
the  safety  analysis  DNBR  limits. 

The  basis  for  the  accumulator  LCO,  as 
discussed  in  Bases  Section  3.5.1,  is  to  ensure 
that  a  sufficient  volume  of  borated  water  will 
be  immediately  forced  into  the  core  through 
each  of  the  cold  legs  in  the  event  the  RCS 
pressure  falls  below  the  pressure  of  the 
accumulators,  thereby  providing  the  initial 
cooling  mechanism  during  large  RCS  pipe 
ruptures.  As  described  in  Section  9.2  of 
WCAP-15049-A,  the  proposed  change  will 
allow  plant  operation  with  an  inoperable 
accumulator  for  up  to  24  hours,  instead  of  1 
hour,  before  the  plant  would  be  required  to 
begin  shutting  down.  The  impact  of  this  on 
plant  risk  was  evaluated  and  found  to  be  very 
small.  That  is,  increasing  the  time  the 
accumulators  will  be  unavailable  to  respond 
to  a  large  LOCA  event,  assuming 
accumulators  are  needed  to  mitigate  the 
design  basis  event,  has  a  very  small  impact 
on  plant  risk.  Since  the  frequency  of  a  design 
basis  large  LOCA  (a  large  LOCA  with  loss  of 
offsite  power)  would  be  significantly  lower 
than  the  large  LOCA  frequency  of  the  WCAP- 
15049-A  evaluation,  the  impact  of  increasing 
the  accumulator  CT  from  1  hour  to  24  hours 
on  plant  risk  due  to  a  design  basis  large 
LOCA  would  be  significantly  less  than  the 
plant  risk  increase  presented  in  the  WCAP- 
15049-A  evaluation. 


Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorneys  for  licensee:  M.  Stanford 
Blanton,  Esq.,  Balch  and  Bingham,  Post 
Office  Box  306,  1710  Sixth  Avenue 
North,  Birmingham,  Alabama  35201; 
Mr.  Arthur  H.  Domby.  Troutman 
Sanders,  NationsBank  Plaza,  Suite  5200, 
600  Peachtree  Street,  NE.,  Atlanta, 
Georgia  30308-2216. 

NRC  Section  Chief:  ]ohn  A.  Nakoski. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  May  22, 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Technical  Specification  3.3.2  governing 
radiation  monitoring  instrumentation  to 
relax  restrictions  on  containment  purge 
valve  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  radiation  monitors  affected  by  the 
proposed  amendment  are  not  potential 
accident  initiators.  Adequate  measures  are 
available  to  compensate  for  instrumentation 
that  is  out  of  service.  The  proposed 
amendment  does  not  affect  how  the  affected 
instrumentation  normally  functions  or  its 
role  in  the  response  of  an  operator  to  an 
accident  or  transient.  The  core  damage 
frequency  in  the  STP  [South  Texas  Project] 
PRA  [probabilistic  risk  assessment]  is  not 
impacted  by  the  proposed  changes. 
Therefore,  STPNOC  [South  Texas  Project 
Nuclear  Operating  Company]  concludes  that 
there  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  instrumentation  affected  by  the 
proposed  amendment  is  not  credited  for  the 
prevention  of  any  accident  not  evaluated  in 
the  safety  analysis.  The  proposed  amendment 
involves  no  changes  in  the  way  the  plant  is 
operated  or  controlled.  It  involves  no  change 
in  the  design  configuration  of  the  plant.  No 
new  operating  environments  are  created. 
Therefore.  STPNOC  concludes  the  proposed 
change  does  not  create  the  possibility  of  a 


new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response;  No. 

The  proposed  change  has  no  significant 
effect  on  functions  that  are  supported  by  the 
affected  instrumentation.  There  will  be  no 
significant  effect  on  the  availability  and 
reliability  of  the  affected  instrumentation. 
Adequate  measures  are  available  to 
compensate  for  instrum.entation  that  is  out  of 
service.  Therefore,  STPNOC  concludes  the 
proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appeeu-s  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  A.H.  Gutterman, 
Esq.,  Morgan,  Lewis  &  Bockius,  1111 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20004. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50-296. 
Browns  Ferry  Nuclear  Plant,  Units  1.  2 
and  3,  Limestone  County,  Alabama 

Date  of  amendment  request:  August  7. 
2003. 

Brief  description  of  amendments:  The 
proposed  change  allows  entry  into  a 
mode  or  other  specified  condition  in  the 
applicability  of  a  technical  specification 
(TS),  while  in  a  condition  statement  and 
the  associated  required  actions  of  the 
TS.  provided  the  licensee  performs  a 
risk  assessment  and  manages  risk 
consistent  with  the  program  in  place  for 
complying  with  the  requirements  of  10 
CFR  50.65(a)(4).  Limiting  Condition  for 
Operation  (LCO)  3.0.4  exceptions  in 
individual  TS  would  be  eliminated,  and 
Surveillance  Requirement  (SR)  3.0.4 
revised  to  reflect  the  LCO  3.0.4 
allowance. 

This  change  was  proposed  by  the 
industry's  Technical  Specification  Task 
Force  (TSTF)  and  is  designated  TSTF- 
359.  The  NRC  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Register  on  August  2,  2002  (67  FR 
50475),  on  possible  amendments 
concerning  TSTF-359,  including  a 
model  safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  April  4.  2003  (68  FR  16579). 
The  licensee  affirmed  the  applicability 
of  the  following  NSHC  determination  in 
its  application  dated  August  7,  2003. 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probabilitv  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  change  allows  entry  into  a 
mode  or  other  specified  condition  in  the 
applicabilitv  of  a  TS.  while  in  a  TS  c;ondition 
statement  and  the  associated  required  actions 
of  the  TS  Being  in  a  TS  condition  and  the 
associated  required  actions  is  not  an  initiator 
of  anv  accident  previouslv  evaluated. 
Therefore,  the  probabilitv  of  an  accident 
previouslv  evaluated  is  not  significantlv 
increased.  The  c(insequen(.es  of  an  accident 
while  reiving  on  required  actions  as  allowed 
b\  proposed  LCX)  i.U  4,  <ve  no  different  than 
the  consequences  of  an  accident  while 
entering  and  relying  on  the  required  actions 
while  starting  in  a  condition  of  applicability 
of  the  TS  Therefore,  the  consequences  of  an 
accident  previously  evaluated  are  not 
significantlv  affected  by  this  change.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  this  change 
will  further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2 — The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 

Kind  of  .^f:cident  From  .\nv  Previouslv 
Evaluated 

The  proposed  change  does  not  involve  a 
phvsical  alteration  of  the  plant  (no  new  or 
different  tvpe  of  equipment  will  be  installed) 
Entering  into  a  mode  or  other  specified 
(  ondition  in  the  applicabilitv  of  a  TS,  while 
in  a  TS  c  ondition  statement  and  the 
associated  required  actions  of  the  TS,  will 
nut  introdu(.e  new  failure  modes  or  effects 
and  will  not.  in  the  abs*;nce  of  other 
unrelated  failures,  lead  to  an  accident  whose 
consequences  exceed  the  consequences  of 
accidents  previously  evaluated  The  addition 
of  d  requirement  to  assess  and  manage  the 
risk,  introduced  by  this  change  will  further 
minimize  possible  concerns.  Thus,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  an 
accident  previously  evaluated 

Criterion  3 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  proposed  change  allows  entry  into  a 
mode  or  other  specified  condition  in  the 
applicability  of  a  TS,  while  in  a  TS  condition 
statement  and  the  associated  required  actions 
of  the  TS.  The  TS  allow  operation  of  the 
plant  without  the  full  complement  of 
equipment  through  the  conditions  for  not 
meeting  the  TS  LCO.  The  risk  associated  with 
this  allowance  is  managed  bv  the  imposition 
of  required  actions  that  must  be  performed 
within  the  prescribed  completion  times.  The 
net  effect  of  being  in  a  TS  condition  on  the 
margin  of  safety  is  not  considered  significant 


The  proposed  change  does  not  alter  the 
required  actions  or  completion  times  of  the 
TS.  The  proposect  (  hange  allows  TS 
conditions  to  be  entered,  and  the  associated 
required  a(  tions  and  i ompletion  limes  to  be 
used  in  new  circumstani  es  This  use  is 
predicated  upon  the  licensee's  performance 
of  a  risk  assessment  and  the  management  of 
plant  risk.  The  change  also  eliminates  current 
allowances  for  utilizing  required  actions  and 
completion  times  in  similar  ( ircumstances, 
without  assessing  and  managing  risk.  The  net 
change  to  the  margin  of  safety  is 
insignificant    Iherefore,  this  ch,inge  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety, 

The  NRC.  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive,  ET  llA, 
Kno.xville.  Tennesset;  37902. 

.VHC"  Section  Chief:  Allen  G.  Howe. 

TXU  Generation  Company  LP.  Docket 
Nos.  50-445  and  50-446.  Comanche 
Peak  Steam  Electric  Station.  Units  1  and 
2.  Somervell  County.  Texas 

Date  of  amendment  request:  July  18, 
■^003. 

Brief  description  of  amendments  The 
proposed  change  allows  entrv  into  a 
mode  or  (jther  spec:ified  condition  in  the 
applic;abilitv  of  a  technical  specification 
(TS),  while  in  a  condition  statement  and 
the  associated  required  actions  of  the 
TS,  provided  the  licensee  performs  a 
risk  assessment  and  manages  risk 
consistent  with  the  program  in  place  for 
coniplving  with  the  requirements  of  10 
CFR  .'iO  6.T(a)(4).  Limiting  Condition  for 
Operation  (LCO)  3.0.4  exceptions  in 
individual  TS  would  be  eliminated,  and 
Surveillance  Requirement  3.0.4  revised 
to  reflect  the  LCO  3.0.4  allowance. 

This  change  was  proposed  by  the 
industry's  Technical  Specification  Task 
Force  (tSTF)  and  is  designated  TSTF- 
359.  The  NRC  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Register  on  August  2,  2002  (67  FR 
50475),  on  possible  amendments 
concerning  TSTF-359.  including  a 
model  safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  April  4.  2003  (68  FR  16579). 
The  licensee  affirmed  the  applicability 
of  the  following  NSHC  determination  in 
its  application  dated  July  18,  2003. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 


hazards  consideration  is  presented 

below: 


Criterion  1 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probabilitv  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  change  allows  entry  into  a 
mode  or  other  specified  condition  in  the 
applicability  of  a  TS.  while  in  a  TS  condition 
statement  and  the  associated  required  actions 
of  the  TS.  Being  in  a  TS  condition  and  the 
associated  required  actions  is  not  an  initiator 
of  anv  accident  previously  evaluated. 
Therefore,  the  probability  of  an  accident 
previously  evakiated  is  not  significantly 
increased.  The  i  onsequenc:es  of  an  accident 
while  reiving  on  required  actions  as  allowed 
by  proposed  LC;0  .3.0.4,  are  no  different  than 
the  ccmsequences  of  an  accident  while 
entering  and  relying  on  the  required  actions 
while  starting  in  a  (  ondition  of  applicability 
of  the  TS.T Therefore,  the  consequences  of  an 
accident  previously  evaluated  are  not 
significantly  affected  by  this  change.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduc:ed  by  this  c:hange 
will  hirther  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequeni  es  of  an  accident  previously 
evaluated. 

Criterion  2 — The  Proposed  ("hange  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  .'\rrident  From  any  Previously 
Evaluated 

The  pro[)osed  change  does  not  involve  a 
()hvsi(al  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed). 
Entering  into  a  mode  or  other  specified 
( (indition  in  the  applicability  of  a  TS.  while 
in  a  TS  condition  statement  and  the 
associated  required  actions  of  the  TS,  will 
not  introduce  new  failure  modes  or  effects 
and  will  not,  in  the  absence  of  other 
unrelated  failures,  lead  to  an  af;cident  whose 
consecjuences  exceed  the  consequences  of 
accidents  previously  evaluated.  The  addition 
of  a  requirement  to  assess  and  manage  thp 
risk  introduced  by  this  change  will  further 
minimize  possible  concerns.  Thus,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  an 
accident  previously  evaluated. 

Criterion  3 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  proposed  change  allows  entry  into  a 
mode  or  other  specified  condition  in  the 
applicability  of  a  TS,  while  in  a  TS  condition 
statement  and  the  associated  required  actions 
of  the  TS.  The  TS  allow  operation  of  the 
plant  without  the  full  complement  of 
equipment  through  the  conditions  for  not 
meeting  the  TS  Limiting  Conditions  for 
Operation  (LCO).  The  risk  associated  with 
this  allowance  is  managed  by  the  imposition 
of  required  actions  that  must  be  performed 
within  the  presc-.ribed  completion  times.  The 
net  effect  of  being  in  a  TS  condition  on  the 
margin  of  safety  is  not  considered  significant. 
The  proposed  change  does  not  alter  the 
required  actions  or  completion  times  of  the 
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TS.  The  proposed  change  allows  TS 
conditions  to  be  entered,  and  the  associated 
required  actions  and  completion  times  to  be 
used  in  new  circumstances.  This  use  is 
predicated  upon  the  licensee's  performance 
of  a  risk  assessment  and  the  management  of 
plant  risk.  The  change  also  eliminates  current 
allowances  for  utilizing  required  actions  and 
completion  times  in  similar  circumstances, 
without  assessing  and  managing  risk.  The  net 
change  to  the  margin  of  safety  is 
insignificant.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  George  L.  Edgar, 
Esq.,  Morgan,  Lewis  and  Bockius,  1800 
M  Street,  NW.,  Washington.  DC  20036. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  a.s  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Exelon  Generation  Company,  LLC. 
Docket  Nos.  50-237  and  50-249. 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois 

Date  of  amendment  request:  August 
29,  2003. 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  revise  the  Updated  Final  Safety 
Analysis  Report  to  use  the  reactor 
building  crane  for  heavy  loads  up  to  a 
total  of  117  tons  for  removal  and 
reinstallation  activities  for  the  reactor 
shield  blocks  prior  to  and  during  the 
Units  2  outage  D2R18. 

Date  of  puhlication  of  individual 
notice  in  Federal  Register:  September 
10,  2003. 

Expiration  date  of  Individual  notice: 
October  10,  2003. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 


Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
Public  File  Area  01F21,  11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301-415-4737 
or  by  e-mail  to  pdr@nrc.gov. 

AmerGen  Energy  Company,  LLC,  Docket 
No.  50-461,  Clinton  Power  Station.  Unit 
1,  DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
April  2,  2001,  as  supplemented  by 
letters  dated  January  15,  and  August  23, 
2002,  March  28,  and  August  19,  2003. 

Brief  description  of  amendment:  The 
amendment  identifies  the  conditions 


under  which  the  inclined  fuel  transfer 
system  blind  flange  may  be  removed 
when  primary  containment  integrity  is 
required  (i.e..  diuing  Modes  1,  2,  and  3) 
and  restricts  this  configuration  to  no 
more  than  40  days  per  operating  cycle. 
These  changes  are  reflected  by  (1) 
adding  Note  5  for  the  Actions  of 
Technical  Specification  (TS)  3.6.1.3, 
"Primary  Containment  Isolation  Valves 
(PCrVs),"  (2)  deleting  Note  3  of  TS 
Surveillance  Requirement  3.6.1.3.3.  (3) 
adding  a  conditional  note  to  TS  3.6.1.1, 
"Primary  Containment — Operating," 
and  (4)  associated  TS  Bases  changes. 

Date  of  issuance:  September  17,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No:  158.     . 

Facility  Operating  License  No.  NPF- 
62:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  13,  2003  (68  FR  25650). 
The  supplemental  letter  of  August  19, 
2003,  contained  clarifying  information 
and  did  not  change  the  initial  no 
significant  hazards  consideration 
determination  and  did  not  expand  the 
scope  of  the  original  Federal  Register 
Notice.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
September  17,  2003 ' 

No  significant  hazards  consideration 
comments  received:  No. 

AmerGen  Energy  Company.  LLC,  Docket 
No.  50-461,  Clinton  Power  Station ,  Unit 
1,  DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
July  31,  2002,  and  supplemented  by 
letters  dated  March  7  and  August  28, 
2003. 

Brief  description  of  amendment:  The 
amendment  revises  Appendix  A, 
Technical  Specifications  (TSs),  of  the 
Operating  License  by  adding  a 
Surveillance  Requirement  (SR)  to  TS 
3.2.2,  "Minimum  Critical  Power  Ratio 
(MCPR),"  that  requires  determination  of 
the  MCPR  limits  following  completion 
of  control  rod  scram  time  testing.  The 
new  SR  provides  for  the  required 
evaluation  necessary  to  apply  faster 
scram  times  to  provide  for  improved 
MCPR  operating  limits. 

Date  of  issuance:  September  29,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  159. 

Facility  Operating  License  No.  NPF- 
62:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  17,  2002  (67  FR 
58637).  The  supplemental  letters 
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contained  clarifving  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination 
and  did  not  expand  the  scope  of  the 
original  Federal  Register  Notice.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  29.  2003 

\o  significant  hazards  consideration 
comments  received:  No. 

AmfrGen  Energy  Company.  LLC.  Docket 
\'o.  50-289.  Three  Stile  Island  Suclear 
Station.  L'nit  1  ITMI-Il.  Dauphin 
County.  Pennsylvania 

Date  of  application  for  amendment: 
lanuary  14.  200.1 

Brief  description  of  amendment  The 
amendment  revised  technical 
specification  sections  3.8.9,  3.15.2. 
4  12  2.  and  associated  Bases  to  delete 
the  requirements  for  the  reactor  building 
purge  air  treatment  system 

Date  of  issuance:  September  23,  2003 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  245. 

Facilitv  Operating  License  \'o.  DPR- 
50:  Amendment  revised  the  Technical 
Specifications 

Date  of  initial  notice  in  Federal 
Register:  (68  FR  10278)  March  4,  2003. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  23,  2003. 

So  significant  hazards  consideration 
comments  received:  No. 

AmerGen  Energy  Company.  LLC.  Docket 
No.  50-289.  Three  Mile  Island  Suclear 
Station.  Unit  1  ITMI-H.  Dauphin 
County.  Pennsylvania 

Date  of  application  for  amendment: 
September  20.  2002. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technital 
Specification  (TS)  definition  of 
containment  integrity  to  ensure  that  all 
power-operated  valves,  relief  valves. 
and  check  valves  are  included  and 
clarifies  the  handling  of  operability  and 
reportabilitv  issues  related  to  Type  III 
containment  isolation  valves  The 
amendment  also  includes  minor 
administrative  and  editorial  changes  to 
improve  the  consistencv  and  claritv  of 
the  TSs. 

Date  of  issuance:  September  30.  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  So.:  246. 

Facilitv  Operating  License  So.  DPH- 
50:  Amendment  revised  the  Technical 
Specifications, 

Date  of  initial  notice  in  Federal 
Register:  November  12,  2002  (67  FR 
68729)  The  Commission's  related 


evaluation  of  the  amendment  is 
contained  in  a  Safetv  Evaluation  dated 
September  30,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Arizona  Public  Senice  (Company,  et  al., 
Docket  So.  STS  50-529.  Palo  Verde 
Suclear  Generating  Station,  Unit  No.  2. 
Maricopa  County.  Arizona 

Date  of  application  for  amendment: 
December  21,  2001,  as  supplemented  by 
letters  dated  March  13,  August  27, 
August  29.  September  4,  September  6. 
October  11,  November  21,  [3ec:ember  10, 
December  23.  2002,  and  March  11,  lune 
10.  luly  25.  and  August  22.  2003. 

Brief  description  of  amendment:  The 
amendment  changes  the  Unit  2 
Technical  Specifications  and  operating 
license  to  support  (1 1  replacement  of  the 
steam  generators  and  (2)  the  subsequent 
operation  at  an  increased  ma.ximum 
power  level  of  3990  MWt.  which  is  a 
2.94  percent  increase  from  the  current 
3876  MWt 

Date  of  issuance:  September  29.  2003. 

Effective  date:  This  license 
amendment  is  effective  as  of  the  date  of 
issuance,  and  shall  he  implemented 
prior  to  entrv  into  Mode  4  during  the 
restart  from  the  Fall  2003  refueling 
outage 

Amendment  So.:  Unit  2-149. 

Facilitv  Operating  License  No.  SPF- 
51.  The  amendment  revised  the 
Technical  Specifications  and  Operating 
License 

Date  lit  initial  notice  in  Federal 
Register:  February  19.  2002  (67  FR 
7412)  The  Commission's  related 
evalu.ition  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
September  29.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Dominion  Nuclear  Connecticut,  Inc., 
Docket  So  50-336.  Millstone  Power 
Station,  i'nit  So.  2.  Sew  London 
County.  Connecticut 

Date  of  application  for  amendment: 
.•\ugust  14.  2002,  as  supplemented  on 
March  11,  Mav  16.  and  May  23,  2003 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  (TSs)  related  to  reactivity 
control  svstems,  power  distribution 
limits,  and  special  test  exceptions. 

Date  of  issuance:  September  25,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days  from  the  date  of 
issuance. 

Amendment  No.  :2m. 

Facilitv  Operating  License  No.  DPR- 
65  This  amendment  revised  the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  September  17.  2002  (67  FR 


58640).  The  supplements  dated  March 
11,  May  16,  and  May  23,  2003.  provided 
additional  information  which  clarified 
the  application,  did  not  expand  the 
scope  of  the  application  as  originally 
noticed,  and  did  not  change  the  staffs 
original  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  30.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Dominion  Nuclear  Connecticut,  Inc., 
Docket  No.  50-336,  Millstone  Power 
Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
August  7.  2002.  as  supplemented  on 
October  23,  2002. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  6.9.1.8.  "Core 
Operating  Limits  Report."  to  update  the 
list  of  documents  that  describe  the 
analytical  methods  used  to  determine 
the  core  operating  limits. 

Date  of  issuance:  September  25.  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
prior  to  Mode  4  operation  of  Cycle  16. 

Amendment  No:  281. 

Facility  Operating  License  No.  DPR- 
65:  This  amendment  revised  the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  September  17,  2002  (67  FR 
58639).  The  supplement  dated  October 
23,  2002.  provided  additional 
information  which  clarified  the 
application,  did  not  expand  the  scope  of 
the  application  as  originally  noticed, 
and  did  not  change  the  staffs  original 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  25,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Dominion  Nuclear  Connecticut,  Inc., 
Docket  No.  50-336,  Millstone  Power 
Station,  Unit  No.  2,  New  London 
Countv.  Connecticut 

Date  of  application  for  amendment: 
May  7.  2002,  as  supplemented  on 
January  16,  May  27,  July  1.  and  August 
21,2003. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  (TSs)  2.2,  "Limiting 
Safety  System  Settings"  and  3/4.3, 
"Instrumentation"  to  more  accurately 
reflect  the  existing  plant  design  for  the 
Reactor  Protection  System,  the 
Engineered  Safety  Features  Actuation 
System,  and  the  Radiation  Monitoring 
System  instrumentation  and  to  provide 
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consistency  within  the  associated  TS 
Tables. 

Date  of  issuance:  September  25,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days  from  the  date  of 
issuance. 

Amendment  No.:  282. 

Facility  Operating  License  No.  DPR- 
65:  This  amendment  revises  the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  June  25,  2002  (67  FR  42819). 
The  supplements  dated  January  16,  May 
27.  July  1.  and  August  21,  2003, 
provided  additional  information  which 
clarified  the  application,  did  not  expand 
the  scope  of  the  application  as  originally 
noticed,  and  did  not  change  the  staff's 
original  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  25,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Dominion  Nuclear  Connecticut,  Inc., 
Docket  No.  50-423,  Millstone  Power 
Station,  Unit  No.  3,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
August  14.  2002,  as  supplemented 
December  19,  2002. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  (TSs)  related  to 
Containment  Systems.  Specifically,  the 
revisions:  (1)  Added  clarification  to  TS 
1.7,  "Definitions — Containment 
Integrity;"  (2)  added  clarifying 
information,  as  well  as  revised  a  portion 
of  Sur\'eillance  Requirement  4.6.1.1 
associated  with  the  affected  section  of 
TS  3.6.1.1.  "Containment  Integrity;"  (3) 
revised  TS  3.6.3,  "Containment 
Isolation  Valves,"  that  made  editorial 
changes,  added  clarifying  information, 
and  added  an  Action  item  that  increased 
the  allowed  outage  time  from  4  hours  to 
72  hours  for  Containment  Isolation 
Valves  in  closed  systems;  and  (4)  made 
other  changes  that  were  clarifying  and/ 
or  administrative  in  nature.  In  addition, 
the  TS  Bases  were  revised  to  address 
these  changes,  as  appropriate. 

Date  of  issuance:  September  29,  2003. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  90  days  from  the  date  of 
issuance. 

Amendment  No.:  216. 

Facility  Operating  License  No.  NPF- 
49:  This  amendment  revised  the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  October  1,  2002  (67  FR 
61678].  The  December  19,  2002,  letter 
providod  clarif\'ing  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 


determination  or  expand  the 
amendment  beyond  the  scope  of  the 
initial  notice.  "The  Conunission's  related 
evaluation  of  the  amendment  is 
contciined  in  a  Safety  Evaluation  dated 
September  29,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  et  al..  Docket 
Nos.  50-413  and  50-414.  Catawba 
Nuclear  Station.  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
December  20,  2001.  as  supplemented  by 
letters  dated  March  4,  2002,  September 
12,  2002,  November  20,  2002.  and 
August  28,  2003. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  (TS)  3.3.2.  Engineered 
Safety  Features  Actuation  System 
Instrumentation. 

Date  of  issuance:  September  10,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  208  and  202. 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications, 

Date  of  initial  notice  in  Federal 
Register:  March  19.  2002  (67  FR 
12601).  The  supplements  dated  March 
4,  2002,  September  12,  2002,  November 
20,  2002,  and  August  28,  2003,  provided 
clarifying  information  that  did  not 
change  the  scope  of  the  December  20, 
2001,  application  or  the  initial  proposed 
no  significant  hazards  consideration 
determination,  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  10,  2003^ 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  et  al..  Docket 
Nos.  50-413  and  50-414.  Catawba 
Nuclear  Station,  Units  1  and  2.  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
January  31,  2003,  as  supplemented  by 
letters  dated  June  12,  and  September  2. 
2003. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  incorporate  revised 
means  of  determining  the  mass  of  ice  in 
the  ice  condenser  containment. 

Date  of  issuance:  September  29.  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  Nus.:  209  and  203. 

Facility  Operating  License  \os.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 


Date  of  initial  notice  in  FedercU 
Register:  April  15,  2003,  (68  FR  18274). 
The  supplements  dated  June  12,  and 
September  2.  2003,  provided  clarif\ing 
information  that  did  not  change  the 
scope  of  the  January  31,  2003. 
application  nor  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  29.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370.  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County.  North  Carolina 

Date  of  application  for  amendments: 
January  31.  2003,  as  supplemented  by 
letters  dated  June  12,  and  September  2. 
2003. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  incorporate  revised 
means  of  determining  the  mass  of  ice  in 
the  ice  condenser  containment. 

Date  of  issuance:  September  29.  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  Nos.:  217  and  199. 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-1 7:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  15.  2003,  (68  FR  18274). 
The  supplements  dated  June  12,  and 
September  2,  2003,  provided  clarifying 
information  that  did  not  change  the 
scope  of  the  January'  31,  2003, 
application  nor  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  29,  2003" 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50^270.  and  50-287,  Oconee 
Nuclear  Station,  Units  1.  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
March  20.  2003,  supplemented  by 
letters  dated  Julv  22,  and  August  5. 
2003. 

Brief  description  of  amendmentt.  The 
amendments  revised  the  Technical 
Specifications  and  the  licensing  basis  in 
the  Updated  Safety  Analysis  Report  to 
support  installation  of  a      ■>sive  low- 
pressure  injection  cross  connect  inside 
containment. 

Date  of  Issuance:  Septerrber  2'    2003. 

Effective  date:  As  of  th(  Jate  of 
issuance  and  shall  be  implemented 
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within  90  days  from  the  date  of 
issuance. 

Amendment  S'os.:  335.  335.  and  336. 

Renewed  Facility  Operating  License 
Nos.  DPR-38.  DPR-47.  and  DPR-55: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  m  Federal 
Register:  April  15.  2003  (68  FR  22745). 
The  supplement  dated  [uly  22  and 
August  5,  2003.  provided  clarifving 
information  that  did  not  change  the 
scope  of  the  March  20.  2003.  application 
nor  the  initial  proposed  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  29,  2003. 

.Vo  significant  hazards  consideration 
comments  received:  No 

Entergy  S'uclear  Operations.  Inc., 
Docket  So.  50-293.  Pilgrim  S'uclear 
Power  Station.  Plymouth  County. 
Massachusetts 

Date  of  application  for  amendment: 
August  16.  2002,  as  supplemented  June 
6. 2003 

Briei  description  of  amendment-  The 
amendment  adds  a  new  Technical 
Specification  (TS)  requirement  to  the 
Pilgrim  Nuclear  Power  Station  (Pilgrim) 
TSs  consistent  with  Technical 
Specification  Task  Force  (TSTF)-358. 
TSTF-358  addresses  modifications  to 
requirements  for  missed  surveillances 
consistent  with  NUREG  1433.  Revision 
2.  "Standard  Technical  Specification, 
General  Electric  Plants.  B\VR/4"  (STS) 
surveillance  requirement  3.0.3.  The 
amendment  to  the  Pilgrim  TSs  is  added 
as  TS  4.0.3. 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  staff  issued  a  notice 
of  opportunity  for  comment  in  the 
Federal  Register  on  [une  14,  2001  (66 
FR  32400),  on  possible  amendments 
concerning  missed  surveillances, 
including  a  model  safety  evaluation  (SE) 
and  model  no  significant  hazards 
consideration  (NSHC)  determination, 
using  the  consolidated  line  item 
improvement  process.  The  NRC  staff 
subsequently  issued  a  notice  of 
availability  of  the  models  for  referencing 
in  license  amendment  applications  in 
the  Federal  Register  on  September  28, 
2001  (66  FR  49714).  The  licensee 
affirmed  the  applicability  of  the  model 
NSHC  determination  in  its  application 
dated  August  16,  2002,  as  supplemented 
on  June  6,  2003. 

In  addition,  the  following  statement 
was  added  to  the  TS  definition  of 
Limiting  Condition  for  Operation  (LCD): 
"Failure  to  meet  a  Surveillance,  whether 
such  failure  is  experienced  during  the 
performance  of  the  Surveillance  or 
between  performances  of  the 


Surveillance,  shall  be  failure  to  meet  the 
LCO."  The  amendment  also  made 
administrative  changes  to  add  new  TS 
Sections  3.0.  "Limiting  Condition  for 
Operation  (LCO)  Applicability,"  and 
4.0,  "Surveillance  Requirement  (SR) 
Applicability. "  into  the  Pilgrim  TSs. 
New  TSs  3.0.  4.0.1.  and  4  0  2  are 
identified  as  "Not  Msed."  These  changes 
rectifv  the  differences  in  the  format  and 
terminology  of  the  current  Pilgrim  TSs 
compared  to  the  .STS.  The  a.ssociated 
Bases  are  also  implemented. 

Date  of  issuance:  September  30.  2003. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  .Vr>    203. 

Facilitv  Operating  License  No.  DPR- 
.i5:  The  amendment  revised  the  TSs. 

L^ate  of  initial  notice  in  Federal 
Register:  July  22,  2003  (68  FR  43390). 
The  Commissions  related  evaluation  of 
the  amendment  is  contained  in  a  SE 
dated  September  30,  2003. 

;Vf)  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc..  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station. 
Unit  3.  St.  Charles  Parish.  Louisiana 

Date  of  amendment  request:  March 
II,  2003 

Brief  description  of  amendment:  The 
amendment  revises  and  relocates 
Surveillance  Requirement  (SR)  4.0.5  and 
SR  4.4.9  to  the  administrative  section  of 
the  Technical  Specifications  (TS)  under 
sections  6.5.8  and  6.5.7,  respectively. 
The  amendment  also  relocates  TS  3.4.9, 
"Reactor  Coolant  System  Structural 
Integrity"  and  its  Bases  to  the  Technical 
Requirements  Manual.  Additionally,  the 
amendment  extends  the  Waterford  3 
flywheel  volumetric  examination 
interval  to  ten  years 

Date  of  issuance:  September  22,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  60 
dcys  from  the  date  of  issuance. 

Amendment  No  :  189. 

Facilitv  Operating  License  No.  NPF- 
38:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  27,  2003  (68  FR  28851). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  22,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  STN  50-454  and  STN  50- 
455.  Byron  Station.  I'nit  Nos.  1  and  2, 
Ogle  County,  Illinois 

Date  of  application  for  amendments: 
April  19,  2002,  and  as  supplemented 
September  9,  2002,  lanuary  3,  and  July 
13,2003. 


Brief  description  of  amendments:  The 
amendments  would  revise  the 
surveillance  frequency  of  the 
containment  spray  system  nozzles  from 
10  years  to  "Following  maintenance  that 
could  result  in  nozzle  blockage,  OR 
Following  fluid  flow  through  the 
nozzles." 

Date  of  issuance:  September  22,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  134  and  134. 

Facility  Operating  License  Nos.  NPF- 
37  and  NPF-66:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  11,  2002  (68  FR  40023). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  22,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company.  LLC, 
Docket  Nos.  50-237  and  50^249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois 

Date  of  application  for  amendments: 
October  28,  2002. 

Brief  description  of  amendments:  The 
amendments  authorize  changes  to  the 
Updated  Final  Safety  Analysis  Report  to 
describe  the  use  of  cast  iron  materials  in 
the  containment  cooling  service  water 
and  diesel  generator  cooling  water 
systems. 

Date  of  issuance:  September  17,  2003, 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  201  and  193. 

Facility  Operating  License  Nos.  DPR- 
19  and  DPR-25:  The  amendments  revise 
the  Updated  Final  Safety  Analysis 
Report. 

Date  of  initial  notice  in  Federal 
Register:  December  10.  2002  (67  FR 
75875).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  17,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
Ottawa  County,  Ohio 

Date  of  application  for  amendment: 
December  4,  2001. 

Brief  description  of  amendment:  The 
amendment  revises  the  Davis-Besse 
Nuclear  Power  Station  Operating 
License,  Appendix  A.  Technical 
Specifications  (TS)  Section  6.9, 
"Administrative  Controls — Reporting 
Requirements,  "  to  eliminate  the 
requirement  to  submit  startup  test 
reports  to  the  NRC. 
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Date  of  issuance:  September  25,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days. 

Amendment  No.:  258. 

Facility  Operating  License  No.  NPF-3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  22,  2003  (68  FR  43391). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  25,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  application  for  amendments: 
July  18,  2002. 

Brief  description  of  amendments: 
These  amendments  revise  the  Technical 
Specifications  regarding  the  time  period 
that  inoperable  chcmnels  of  the 
engineered  safety  feature  actuation 
system  can  be  in  the  bypassed  or 
tripped  condition. 

Date  of  Issuance:  September  30,  2003. 

Effective  Date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  Nos.:  188  and  132. 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  20,  2002  (67  FR 
53987).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  30,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

FPL  Energy  Seabrook,  LLC,  Docket  No. 
50-443.  Seabrook  Station,  Unit  No.  1. 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  October 
11,  2002,  as  supplemented  by  letters 
dated  April  21,  and  July  29,  2003. 

Description  of  amendment  request: 
The  amendment  revises  the  Technical 
Specifications  (TS)  to  eliminate  the 
Power  Range  Neutron  Flux  High 
Negative  Rate  Reactor  Trip  function 
from  TS  3/4.3.1,  "Reactor  Trip  System 
Instrumentation,"  TS  2.2.1,  "Reactor 
Trip  System  Instrumentation 
Setpoints,"  and  their  associated  Bases. 
The  amendment  also  revises  TS  3/ 
4.10.3,  "Physics  Tests,"  TS  3/4.10.4, 
"Reactor  Coolant  Loops,"  and  TS  Table 
4.3-1,  "Reactor  Trip  System 
Instrumentation  Surveillance 
Requirements,"  that  are  associated  with 
certain  testing  activities  required  during 
STARTUP  operations.  The  revision  also 


rewords  the  time  interval  for  the  Analog 
Channel  Operational  Test  (ACOT)  in 
surveillance  requirement  (SR)  4.10.3.2. 
In  correlation  with  the  revision  to 
extend  the  ACOT  interval  in  SR 
4.10.3.2,  Table  4.3-1  Note  1  is  revised. 
This  revision  also  extends  the  ACOT 
interval  for  those  Fimctional  Units  that 
reference  TS  Table  4.3-1  Note  1.  The 
revision  to  TS  3/4.10.4  will  delete  TS  3/ 
4.10.4  in  its  entirety.  Additionally,  as  a 
result  of  deleting  TS  3/4.10.4,  the 
footnote  which  references  TS  3/4.10.4  in 
TS  3/4.4.1.1  is  deleted  as  well. 

Date  of  issuance:  October  1,  2003. 

Effective  date:  As  of  its  date  of 
issuance,  and  shall  be  implemented 
within  90  days. 

Amendment  No.:  91. 

Facility  Operating  License  No.  NPF- 
86:  Amendment  revises  the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  November  26,  2002  (67  FR 
70767).  The  April  21,  2003  and  July  16, 
2003,  letters  provided  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination  or  expand 
the  amendment  beyond  the  scope  of  the 
initial  notice.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  1,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment: 
September  30,  2002,  as  supplemented 
July  24  and  September  25,  2003. 

Brief  description  of  amendment:  The 
amendment  authorizes  changes  to  the 
Updated  Scifety  Analysis  Report  (USAR) 
to  allow  the  use  of  an  upgraded 
computer  code  for  design-basis  accident 
containment  integrity  analyses  called 
Generation  of  Thermal-Hydraulic 
Information  for  Containment  (GOTHIC) 
version  7.0p2  (GOTHIC  7)  with  noted 
conditions. 

Date  of  issuance:  September  29,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  169. 

Facility  Operating  License  No.  DPR- 
43:  The  amendment  authorizes  changes 
to  the  Updated  Safety  Analysis  Report. 

Date  of  initial  notice  in  Federal 
Register:  October  29,  2002  (67  FR 
66011).  The  supplemental  letters 
contained  clarifying  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination 
and  did  not  expand  the  scope  of  the 
original  Federal  Register  notice.  The 


Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  29,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment: 
April  30,  2003. 

Brief  description  of  amendment:  The 
amendment  revises  Kewaunee  Nuclear 
Power  Plant,  Technical  Specification 
Section  6.3.  "Plant  Staff  Qualifications." 
The  amendment  updates  requirements 
that  have  been  outdated  based  on 
licensed  operator  training  programs 
being  accredited  by  the  National 
Academy  for  Nuclear  Training  and 
promulgation  of  the  revised  10  CFR  55, 
"Operators'  Licenses." 

Date  of  issuance:  October  2,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days. 

Amendment  No.:  170. 

Facility  Operating  License  No.  DPR- 
43:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  10,  2003  (68  FR  34670). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  2,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company,  LLC, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Units 
1  and  2,  Goodhue  County,  Minnesota 

Date  of  application  for  amendments: 
March  11,  2003,  as  supplemented  Julv 
16.2003. 

Brief  description  of  amendments:  The 
amendments  revise  "Technical 
Specification  (TS)  3.1.4,  "Rod  Group 
Alignment  Limits,"  and  TS  3.1.7,  "Rod 
Position  Indication,  "  to  add  a  1-hour 
soak  time  to  both  TSs  to  allow  the 
control  rod  drive  mechanisms 
additional  time  following  substantial 
rod  motion  to  reach  thermal 
equilibrium. 

Date  of  issuance:  October  1,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented   ~ 
within  30  days. 

Amendment  Nos.:  160  and  151. 

Facility  Operating  License  Nos.  DPR- 
42  and  DPR-60:  Amendments  revised 
the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  April  15,  2003  (68  FR  18280). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  1.  2003. 
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No  significant  hazards  consideration 
comments  received:  No. 

Pacific  Gas  and  Electric  Company. 
Docket  Nos.  50-275  and  5 0-3 2 3.  Diablo 
Canyon  Nuclear  Power  Plant.  Units  1 
and  2.  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
April  15,  2002.  as  supplemented  by 
letters  dated  September  27.  2002. 
February  28.  2003,  April  25.  2003.  June 
24,  2003,  and  September  12.  2003. 

Brief  description  of  amendments:  The 
amendments  authorize  changes  to  the 
Final  Safety  Analysis  Report  (FSAR) 
Update,  together  with  other  analyses, 
design,  and  procedure  changes,  to 
implement  the  Diablo  Canyon  Power 
Plant  NUREG-0612,  ■'Control  of  Heavy 
Loads  at  Nuclear  Power  Plants"  program 
that  is  required  to  implement  a  dry  cask 
Independent  Spent  Fuel  Storage 
Installation  (ISFSI). 

Date  of  issuance:  September  26,  2003. 

Effective  date:  September  26.  2003, 
and  shall  be  implemented  following  the 
implementation  of  the  ISFSI.  The 
Lraplementation  of  the  amendments 
include  the  incorporation  into  the  FSAR 
Update  the  changes  discussed  above,  as 
described  in  the  licensee's  application 
dated  April  15.  2002;  its  supplements 
dated  September  27.  2002.  February  28, 
2003.  April  25,  2003,  lune  24,  2003.  and 
September  12,  2003:  and  evaluated  in 
the  staffs  safety  evaluation  attached  to 
the  amendment. 

Amendment  Nos.:  162  and  163 

Facility  Operating  License  Nos  DPR- 
80  and  DPR-82:  The  amendments 
authorized  revision  of  the  FSAR  Update. 

Date  of  initial  notice  in  Federal 
Register:  June  11,  2002  (67  FR  40025) 
The  supplemental  letters  dated 
September  27.  2002,  Februar\'  28.  2003, 
April  25.  2003.  lune  24.  2003.  and 
September  12.  2003.  provided 
additional  clarifying  information,  did 
not  expand  the  scope  of  the  application 
as  originally  noticed,  and  did  not 
change  the  N'RC  staffs  original  proposed 
no  significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safetv  Evaluation  dated 
September  26.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

PSEG  Nuclear.  LLC.  Docket  Nos.  50-272 
and  50-311.  Salem  Nuclear  Generating 
Station.  Unit  Nos    1  and  2.  Salem 
County,  New  Jersey 

Date  of  application  for  amendments: 
April  lo!  2003. 

Brief  description  of  amendments:  The 
amendments  revise  Salem  Nuclear 
Generating  Station,  Unit  Nos.  1  and  2 


(Salem),  Technical  Specifications  (TSs) 
Table  3.3-1,  "Reactor  Trip  System 
Instrumentation.  ■  by  modifying  the 
"Condition  and  Setpoint  "  description  of 
permissive  interlock.  "P-7  "  The  phrase 

Turbine  impulse  chamber  pressure." 
contained  in  the  "Condition  and 
Setpoint  "  description  for  permissive  P- 
7.  is  replaced  with  the  phrase  "Turbine 
steam  line  inlet  pressure  "  in  order  to 
support  planned  modifications  to 
Salem's  high  pressure  turbines. 

Date  of  issuance:  October  1.  2003. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  259  and  240. 

Facility  Operating  License  Nos.  DPR- 
70  and  bPB-75:  The  amendments 
revised  the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  lune  10,  2003  (68  FR  34672). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  1.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

South  Carolina  Electric  B-  Gas  Company, 
South  Carolina  Public  .Service 
Authority.  Docket  No.  50-395,  Virgil  C 
Summer  Nuclear  Station.  Unit  No.  1, 
Fairfield  County.  South  Carolina 

Date  of  application  for  amendment: 
September  24.  2002,  supplemented  by 
letters  dated  April  8  and  May  21,  2003. 

Brief  description  of  amendment:  This 
amendment  revises  the  Action 
Statement  and  surveillance 
requirements  for  the  emergency  diesel 
generators  (EDGs).  The  proposed 
changes  would  revise  '^S  Section 
3.8.1.1,  Action  b.2  and  Action  c.2.  and 
TS  Section  4.8.1.1.  "AC  Sources"  and 
associated  Bases  Section  related  to  the 
EDO. 

Date  of  issuance:  September  26.  2003 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  davs  from  the  date  of 
issuance. 

Anif'ndment  No  :  164. 

Facility  Operating  License  No.  NPF- 
12:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  12.  2002  (67  FR 
6H742).  The  April  Band  May  21.  2003. 
letters  provided  clarifving  information 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination  or  expand  the  scope  of 
the  application.  The  (Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safetv  Kvaluation  dated 
September  26.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 


Southern  Nuclear  Operating  Company, 
Inc. ,  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia, 
City  of  Dclton,  Georgia,  Docket  Nos.  50- 
321  and  50-366,  Edwin  I.  Hatch  Nuclear 
Plant.  Units  1  and  2,  Appling  County, 
Georgia 

Date  of  application  for  amendments: 
December  19.  2002,  as  supplemented  by 
letters  dated  April  7.  May  21,  May  30, 
June  4,  September  4.  and  September  12, 
2003. 

Brief  description  of  amendments:  The 
amendments  revise  the  licensed  power 
level  for  Hatch,  Units  1  and  2  by  1.5 
percent  from  2763  megawatts  thermal 
(MWt)  to  2804  MWt.  The  change  is 
based  on  the  installation  of  the 
Advanced  Measurement  Analysis 
Group,  Inc.  (AMAGJ/Westinghouse 
Crossflow  ultrasonic  flow  measurement 
instrumentation,  resulting  in  improved 
feedwater  flow  measurement  accuracy. 
The  amendment  changes  the  Renewed 
Facility  Operating  License  (RFOL)  and 
the  Technical  Specifications  (TSs)  to 
reflect  the  increased  licensed  power 
level. 

Date  of  issuance:  September  23,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days  from  the  date  of 
issuance. 

Amendment  Nos.:  238  and  180. 

Renewed  Facility  Operating  License 
Nos.  DPR-57  and  NPF-5:  Amendments 
revise  the  RFOL  and  the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  February  18,  2003  (68  FR 
7821).  The  supplements  dated  April  7, 
May  21,  May  30,  June  4,  September  4, 
and  September  12,  2003,  provided 
clarifying  information  that  did  not 
change  the  scope  of  the  December  19, 
2002,  application  nor  the  initial 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  September  23,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority,  Docket  No. 
50-390.  Watts  Bar  Nuclear  Plant,  Unit  1, 
Rhea  County.  Tennessee 

Date  of  application  for  amendment: 
February  14.  2003.  as  supplemented  by 
letters  dated  June  5  and  August  21, 
2003. 

Brief  description  of  amendment:  The 
amendment  consists  of  changes  to 
Technical  Specification  (TS)  5.9.5. 
"Core  Operating  Limits  Report  (COLR)." 
The  revised  TS  modifies  TS  5.9.5  to  add 
three  additional  methodologies  in 
support  of  the  Westinghouse  17x17 
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Robust  Fuel  Assembly  (RFA)-2  fuel 
design  with  Intermediate  Flow  Mixers. 

Date  of  issuance:  September  30,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  no 
later  than  MODE  6  entry  following  the 
next  refueling  outage  in  the  fall  of  2003. 

Amendment  No.:  46. 

Facility  Operating  License  No.  NPF- 
90:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  1,  2003  (68  PR  15765). 
The  supplemental  letters  provided 
clarifying  information  that  did  not 
expand  the  scope  of  the  initial  notice 
and  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
September  30,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

TXU  Generation  Company  LP,  Docket 
Nos.  50-A45  and  50-446,  Comanche 
Peak  Steam  Electric  Station,  Unit  Nos. 
1  and  2,  Somervell  County,  Texas 

Date  of  amendment  request:  March  6, 
2003,  as  supplemented  by  letters  dated 
July  25,  August  29,  and  September  16, 
2003. 

Brief  description  of  amendments:  The 
amendments  revise  the  Final  Safety 
Analysis  Report  (FSAR)  and  Technical 
Specification  (TS)  Bases  reflecting 
approval  of  elimination  of  response  time 
testing  for  selected  Reactor  Trip  System 
and  Engineered  Safety  Features 
Actuation  System  protection  channel 
equipment. 

Date  of  issuance:  September  25,  2003. 

Effective  date:  As  of  the  date  of 
issuance.  The  TS  Bases  shall  be 
implemented  within  60  days  fi-om  the 
date  of  issuance  and  the  FSAR  shall  be 
implemented  in  the  next  periodic 
update  to  the  FSAR  in  accordance  with 
10  CFR  50.71(e). 

Amendment  Nos.:  107  and  107. 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  The  amendments 
revised  the  FSAR  and  TS  Bases. 

Date  of  initial  notice  in  Federal 
Register:  April  15,  2003  (68  FR  18288). 
The  July  25,  August  29,  and  September 
16,  2003,  supplemental  letters  provided 
additional  information  that  clarified  the 
application,  did  not  expand  the  scope  of 
the  application  as  originally  noticed, 
and  did  not  change  the  staff's  original 
proposed  no  significant  hazards 
consideration  determination  as 
published  in  the  Federal  Register  on 
April  15,  2003  (68  FR  18288).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  September  25,  2003. 


No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  October. 

For  the  Nuclear  Regulatory  Commission. 

Ledyard  B.  Marsh, 

Director,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  03-25742  Filed  10-10-03;  8:45  am] 

BILUNG  CODE  759(M)1-^ 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3553] 
State  of  Texas 

Cameron  County  and  the  contiguous 
counties  of  Hidalgo  and  Willacy  in  the 
State  of  Texas  constitute  a  disaster  area 
due  to  excessive  rain  and  flooding  that 
occurred  on  September  18  and 
continuing  through  September  22,  2003. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
December  8,  2003  and  for  economic 
injury  until  the  close  of  business  on  July 
7,  2004  at  the  address  listed  below  or 
other  locally  announced  locations:  U.S. 
Small  Business  Administration,  Disaster 
Area  3  Office,  14925  Kingsport  Rd.,  Fort 
Worth,  TX  76155-2243. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners  with  credit  avail- 
able elsewhere  .'... 

5  125 

Homeowners      without     credit 
available  elsewhere 

2.562 

Businesses  with  credit  available 
elsewhere 

6.199 

Businesses  and  non-profit  orga- 
nizations witt>out  credit  avail- 
able elsewhere  

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere  

For  Economic  Injury: 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewhere 


3.100 


5.500 


3.100 


The  number  assigned  to  this  disaster 
for  physical  damage  is  355306  and  for 
economic  injury  the  number  is  9X2500. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  October  7,  2003. 
Hector  V.  Barreto, 

Administrator. 

[FR  Doc.  03-25942  Filed  10-10-03;  8:45  am] 

BILUNG  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

Declaration  of  Military  Reservist 
Economic  Injury  Disaster  Loan  #R204 

As  a  result  of  Public  Law  106-50,  the 
Veterans  Entrepreneurship  and  Small 
Business  Development  Act  of  1999,  this 
notice  establishes  the  application  filing 
period  for  the  Military  Reservist 
Economic  Injury  Disaster  Loan  program. 
Effective  October  1,  2003,  small 
businesses  employing  military  reservists 
may  apply  for  economic  injury  disaster 
loans  if  those  employees  are  called  up 
to  active  duty  during  a  period  of 
military  conflict  existing  on  or  after 
March  24,  1999  and  those  employees  are 
essential  to  the  success  of  the  small 
business  daily  operations.  The  filing 
period  for  small  businesses  to  apply  for 
economic  injury  loan  assistance  under 
the  Military  Reservist  Economic  Injury' 
Disaster  Loan  Program  begins  on  the 
date  the  essential  employee  is  ordered 
to  active  duty  and  ends  on  the  date  90 
days  after  the  essential  employee  is 
discharged  or  released  from  active  duty. 

The  purpose  of  the  Military  Reservist 
economic  injvu^  disaster  loan  program 
(MREIDL)  is  to  provide  funds  to  eligible 
small  businesses  to  meet  its  ordinary 
and  necessary  operating  expenses  that  it 
could  have  met,  but  is  unable  to  meet, 
because  an  essential  employee  was 
called-up  to  active  duty  in  their  role  as 
a  military  reservist.  These  loans  are 
intended  only  to  provide  the  amoimt  of 
working  capital  needed  by  a  small 
business  to  pay  its  necessary  obligations 
as  they  mature  until  operations  return  to 
normal  after  the  essential  employee  is 
released  from  active  military  duty. 

Applications  for  loans  for  military 
reservist  economic  injury  loans  may  be 
obtained  and  filed  at  the  address  listed 
below:  U.S.  Small  Business 
Administration,  Disaster  Area  2  Office, 
One  Baltimore  Place,  Suite  300,  Atlanta, 
GA  30308,  1-800-359-2227. 

The  interest  rate  for  eligible  small 
businesses  is  3.1  percent.  The  number 
assigned  for  economic  injury  is  R20400. 

(Catalog  of  Federal  Domestic  .Assistance 
Program  No.  59002.) 

Dated:  October  7.  2003. 

Herbert  L.  Mitchell. 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-25939  Filed  10-10-03;  8:45  am] 

BILUNG  CODE  8025-01 -P 
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Declaration  of  Military  Reservist 
Economic  Injury  Disaster  Loan  #R304 

As  a  result  of  Public  Law  106-50.  the 
Veterans  Entrepreneurship  and  Small 
Business  Development  Act  of  1999,  this 
notice  establishes  the  application  filing 
period  for  the  Militarv'  Re.servist 
Economic  Injury  Disaster  Loan  program 
Effective  October  1,  2003,  small 
businesses  employing  militarv  reservists 
mav  applv  for  economic  iniurv  disaster 
loans  if  those  employees  are  called  up 
to  active  duty  during  a  period  of 
militarv  conflict  e.xisting  on  or  after 
March  24.  1999  and  those  employees  are 
essential  to  the  success  of  the  small 
business  dailv  operations.  The  filing 
period  for  small  businesses  to  apply  for 
economic  injury  loan  assistance  under 
the  Militarv  Reservist  Economic  Injurv 
Disaster  Loan  Program  begins  on  the 
date  the  essential  employee  is  ordered 
to  active  duty  and  ends  on  the  date  90 
davs  after  the  essential  emplovee  is 
discharged  or  released  from  active  duty. 

The  purpose  of  the  .Military  Reservist 
economic  injurv  disaster  loan  program 
(MREIDL)  is  to  provide  funds  to  eligible 
small  businesses  to  meet  its  ordinarv 
and  necessary  operating  e.xperrses  that  it 
could  have  met.  but  is  unable  to  meet. 
because  an  essential  employee  was 
called-up  to  active  duty  in  their  role  as 
a  militarv  reservist.  These  loans  are 
intended  only  to  provide  the  amount  nf 
working  capital  needed  by  a  small 
business  to  pay  its  necessary  obligations 
as  they  mature  until  operations  return  to 
normal  after  the  essential  employee  is 
released  from  active  military  duty 

Applications  for  loans  for  military 
reservist  et;onomic  injurv  loans  may  be 
obtained  and  filed  at  the  address  listed 
below:  I'.S.  Small  Business 
Administration,  Disaster  Area  A  Office, 
14925  Kingsport  Rd..  Ft  Worth,  TX 
75155-2243. 1-800-366-6303. 

The  interest  rate  for  eligible  small 
businesses  is  3.1  percent.  The  number 
assigned  for  economic  injury  is  R30400 

(Catdlii^  of  Federal  Domestic  Assistance 
Program  No   ,=)9002  I 

Dated  0(  tofc)er  7,  2003. 
Herbert  L.  Mitchell. 

Associatp  Admini\tratnr  for  Disaster 

Assistance 

|FR  Doc  03-25940  Filed  1U-UMJ3,  8  45  am] 

BILUNG  CODE  S03S-01-P 


Declaration  of  Military  Reservist 
Economic  Injury  Disaster  Loan  jm404 

.As  a  result  of  Public  Law  106-50,  the 
Veterans  Entrepreneurship  and  Small 
Business  Development  Act  of  1999,  this 
notice  establishes  the  application  filing 
period  for  the  Military  Reservist 
Economic  ln|ury  Disaster  Loan  program. 
Effective  October  1,  2003,  small 
businesses  employing  military  reservists 
may  apph'  for  economic  injurv  disaster 
loans  if  those  employees  are  called  up 
to  active  duty  during  a  period  of 
military  conflict  existing  on  or  after 
March  24,  1999  and  those  employees  are 
essential  to  the  success  of  the  small 
business  daily  operations  The  filing 
period  for  sm.ill  businesses  to  apply  for 
economic  injury  loan  assistance  under 
the  Military  Reservist  Economic  Injury 
Disaster  Loan  Program  begins  tm  the 
date  the  essential  employee  is  ordered 
to  ac  tivt"  (futv  and  ends  on  the  date  90 
days  after  tbe  essential  employee  is 
discharged  or  released  from  active  duty 

The  purpose  of  the  Military  Reservist 
e(  onomu  injury  disaster  loan  program 
(MREIDL]  IS  to  provide  funds  to  eligible 
small  businesses  to  meet  its  ordinarv 
and  iiec.essary  operating  expenses  that  it 
could  have  met,  but  is  unable  to  meet, 
because  an  essential  employee  was 
called-up  to  active  duty  in  their  role  as 
a  military  reservist.  These  loans  are 
intended  only  to  provide  the  amount  (jf 
working  capital  needed  by  a  small 
husint?ss  to  pay  its  necessary  obligations 
as  they  mature  until  operations  return  to 
normal  after  the  essential  employee  is 
released  from  active  military  duty. 

Applications  for  loans  for  militarv 
reservist  economic  injury  loans  may  be 
obtained  and  filed  at  the  address  listed 
below:  US.  Small  Business 
Administration.  Disaster  Area  4  Office. 
P  ()  Box  13795,  Sacramento,  CA  95853- 
4795.  1-800-^88-5323. 

The  interest  rate  for  eligible  small 
businesses  is  3.1  percent.  The  number 
assigned  for  economic  injurv  is  R40400. 

((iataliig  i]f  Federal  Ddinestu   .Assistance 
Program  Nu.  59002  I 

Dated:  October  7.  2003. 
Herbert  I..  Mitchell, 

Asso<:iate  AdiDirti'^tnitiir  fnr  P/sosfer 

Assistance. 

IFR  Doc.  03-25941  Filed  10-10-0),  8  45  ami 

BILLING  CODE  S02S-01   P 


Declaration  of  Military  Reservist 
Economic  injury  Disaster  Loan  #R104 

As  a  result  of  Pub.  L.  106-50,  the 
Veterans  Entrepreneurship  and  Small 
Business  Development  Act  of  1999.  this 
notice  establishes  the  application  filing 
period  for  the  Military  Reservist 
Economic  Injury  Disaster  Loan  program. 
Effective  October  1,  2003.  small 
businesses  employing  military  reservists 
may  apply  for  economic  injury  disaster 
loans  if  those  employees  are  called  up 
to  active  duty  during  a  period  of 
militarv  conflict  existing  on  or  after 
March  24,  1999  and  those  employees  are 
essential  to  the  success  of  the  small 
business  daily  operations.  The  filing 
period  for  small  businesses  to  apply  for 
economic  injurv  loan  assistance  under 
the  Military  Reservist  Economic  Injury 
Disaster  Loan  Program  begins  on  the 
date  the  essential  employee  is  ordered 
to  active  duty  and  ends  on  the  date  90 
davs  after  the  essential  employee  is 
discharged  or  released  from  active  duty. 

The  purpose  of  the  Military  Reservist 
economic  injury  disaster  loan  program 
(MREIDL)  is  to  provide  funds  to  eligible 
small  businesses  to  meet  its  ordinary 
and  necessary  operating  expenses  that  it 
could  have  met,  but  is  unable  to  meet, 
because  an  essential  employee  was 
called-up  to  active  duty  in  their  role  as 
a  military  reservist.  These  loans  are 
intended  only  to  provide  the  amount  of 
working  capital  needed  by  a  small 
business  to  pay  its  necessary  obligations 
as  they  mature  until  operations  return  to 
normal  after  the  essential  employee  is 
released  from  active  military  duty. 

Applications  for  loans  for  military 
reservist  economic  injury  loans  may  be 
obtained  and  filed  at  the  address  listed 
below:  U.S.  Small  Business 
Administration,  Disaster  Area  1  Office, 
360  Rainbow  Blvd..  South  3rd  FL, 
Niagara  Falls,  NY  14303,  1-800-659- 
2955. 

The  interest  rate  for  eligible  small 
businesses  is  3.1  percent.  The  number 
assigned  for  economic  injury  is  R10400. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002.) 

Dated:  October  7,  2003. 
Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 

Assistance 

|FR  Dot .  03-25943  Filed  10-10-03:  8:45  ami 
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SOCIAL  SECURITY  ADMINISTRATION 

Statement  of  Organization,  Functions 
and  Delegations  of  Auttiorlty 

This  statement  amends  Part  T  of  the 
Statement  of  the  Organization, 
Functions  and  Delegations  of  Authority 
that  covers  the  Social  Security 
Administration  (SSA).  This  notice 
retitles  the  Special  Coimsel  Staff  (SCS) 
(TAH-2)  in  the  Office  of  Hearings  and 
Appeals  (TAH),  Office  of  Disability  and 
Income  Security  Programs  (TA).  The 
changes  are  as  follows:  Chapter  TA, 
Office  of  Disability  and  Income  Security 
Programs,  Subchapter  TAH,  Office  of 
Hearings  and  Appeals 

Section  TAH.  10  The  Office  of  Hearings 
and  Appeals — (Organization) 

The  Office  of  Hearings  and  Appeals, 
under  the  leadership  of  the  Associate 
Commissioner  for  Hearings  and 
Appeals,  includes: 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for  Hearings 
and  Appeals  (TAH)  which  includes: 

Retitle  2:  The  Special  Counsel  Staff 
(TAH-2)  to  The  Office  of  Special 
Programs  and  Services  (OSPS)  (TAH-2). 

Section  TAH.20  The  Office  of  Hearings 
and  Appeals — (Functions) 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for  Hearings 
and  Appeals  (TAH)  provides  the 
Associate  Commissioner  and  the  Deputy 
Associate  Commissioner  with  staff 
assistance  on  the  full  range  of  their 
responsibilities. 

Retitle  2:  The  Special  Coimsel  Staff 
(SCS)  (TAH-2)  to  The  Office  of  Special 
Programs  and  Services  (OSPS)  (TAH-2). 

Delete:  the  acronjmti  "SCS". 

Add:  the  acronym  "OSPS"  in  place  of 
"SCS". 

Dated:  October  2,  2003. 
Reginald  F.  Wells, 

Deputy  Commissioner  for  Human  Resources. 
[FR  Doc.  03-25876  Filed  10-10-03;  8:45  am) 

BILUNG  CODE  4191-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Application  of  Republic  Airline,  Inc. 
d/l>/a  Republic  Airlines  for  Issuance  of 
New  Certificate  Auttiorlty 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  2003-10-6),  Docket  OST-2003- 

14579. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 


persons  to  show  cause  why  it  should 
not  issue  an  order  (1)  finding  Republic 
Airline,  Inc.  d/b/a  Republic  Airlines  fit, 
willing,  and  able,  and  (2)  awarding  it 
certificate  to  engage  in  interstate 
scheduled  air  transportation  of  persons, 
property,  and  mail,  using  small  aircraft, 
subject  to  limitations  and  conditions. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
October  20,  2003. 

ADQRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
OST-2003-14579  and  addressed  to 
Department  of  Transportation  Dockets 
(M-30,  Room  PL-401),  U.S.  Department 
of  Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janet  A.  Davis,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-9721. 

Dated:  October  6,  2003. 
Michael  W.  Reynolds, 

Acting  Assistant  Secretary  for  Aviation  and 

International  Affairs. 

(FR  Doc.  03-25897  Filed  10-10-03:  8:45  am) 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  (AC)  23-20, 
Acceptance  Guidance  on  Material 
Procurement  and  Process 
Specifications  for  Polymer  Matrix 
Composite  Systems 

agency:  Federal  Aviation 

Administration,  DOT. 

action:  Notice  of  issuance  of  advisory 

circular. 

SUMMARY:  This  notice  announces  the 
issuance  of  Advisory  Circular  (AC)  23- 
20,  Acceptance  Guidance  on  Material 
Procurement  and  Process  Specifications 
for  Polymer  Matrix  Composite  Systems. 
The  AC  provides  an  acceptable  means, 
but  not  tie  only  means,  to  show 
compliance  with  14  CFR  part  23  as 
applicable  to  the  material  and  process 
specifications,  or  other  documents,  used 
to  ensm-e  sufficient  control  of  composite 
prepreg  materials  in  normal,  utility, 
acrobatic  and  commuter  airplanes. 
DATES:  Advisory  Circular  23-20  was 
issued  by  the  Manager  of  the  Small 
Airplane  Directorate  on  September  19, 
2003. 

How  to  Obtain  Copies:  A  paper  copy 
of  AC  23-20  may  be  obtained  by  writing 


to  the  U.S.  Department  of 
Transportation,  Subsequent  Distribution 
Office,  DOT  Warehouse,  SVC-121.23, 
Ardmore  East  Business  Center,  334 IQ 
75th  Avenue,  Landover,  MD  20785, 
telephone  301-322-5377,  or  by  faxing 
your  request  to  the  warehouse  at  301- 
386-5394.  The  AC  will  also  be  available 
on  the  Internet  at  http:// 
www.airweb.faa  .gov/ A  C. 

Issued  in  Kansas  City,  Missouri,  on 
October  3.  2003. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 

Certification  Senice. 

[FR  Doc.  03-25948  Filed  10-10-03;  8:45  ami 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Civil  Supersonic  Aircraft  Technical 
Worlcshop 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  workshop. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  technical 
workshop  on  civil  supersonic  aircraft. 
This  workshop  will  allow  subject  matter 
experts  to  discuss  recent  research  data 
and  findings  which  might  impact  future 
rulemaking  on  supersonic  flight  over 
land. 

DATES:  The  workshop  will  be  on 
November  13,  2003,  from  8:30  a.m.  to  5 
p.m. 
ADDRESSES: 

Workshop  location:  The  workshop 
will  be  at  Centra,  4121  Wilson 
Boulevard,  Suite  800,  Arlington, 
Virginia  (one  block  from  the  Ballston 
metro  shop). 

Registration:  Attendance  is  open  to 
the  interested  public  but  space 
availability  is  limited.  If  you  wish  to 
attend  the  workshop,  please  register  by 
faxing  your  name,  address,  phone 
number,  e-mail,  fax  number,  and 
organization  to  the  contact  person  found 
in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurette  Fisher,  Office  of  Environment 
and  Energy  (AEE-100),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
facsimile  (202)  267-5594,  telephone 
(202) 267-3561. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
called  for  technical  information  on  the 
latest  research  and  development 
directed  at  mitigating  the  environmental 
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impacts  from  supersonic  aircraft  by 
notice  in  the  Federal  Register  (68  FR 
28181,  May  23,  2003).  The  comment 
period  ended  September  30,  2003.  Also 
in  the  May  23  notice  the  F.^^^  stated  that 
it  was  planning  to  conduct  a  technical 
workshop  in  the  next  si.x  months  and 
the  F,\A  will  publish  a  notice 
announcing  the  date  and  place  of  the 
workshop.  The  May  23  notice  is 
available  at  http://v\-H-\v.aep.  faa.gov/ 
noise/SST.htm. 

This  notice  announces  the  date  and 
place  of  the  Civil  Supersonic  Aircraft 
Workshop.  The  purpose  of  the 
workshop  is  to  allow  subject  matter 
experts  to  discuss  recent  research  data 
and  findings  on  mitigating  the 
environmental  impacts  from  supersonic 
aircraft.  The  workshop  is  scheduled  to 
be  on:  Thursday.  November  13.  2003, 
Centra,  4121  Wilson  Boulevard.  Suite 
800,  Arlington,  Virginia. 

You  may  submit  a  written  statement 
at  the  workshop  and  it  will  be  placed  in 
Docket  No.  F.\A-2003-15230  You  mav 
review  the  public  docket  containing 
comments  to  the  May  23  notice  and  the 
workshop  in  person  at  the  Docket  Office 
between  9  a.m.  and  ,5  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
The  Docket  Office  is  on  the  plaza  level 
at  the  NASSIF  Building  at  the  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street.  SW  . 
Washington,  DC  20590-0001 
Information  presented  in  a  workshop 
setting  is  not  considered  proprietary. 

Look  for  any  updates  on  this 
workshop  at  http://iv\^'W. aee.faa.gov/ 
noise/SST.htm. 

Issued  in  Washington.  DC.  on  October  6, 
2003 
Carl  Burleson, 

Director  of  Environment  and  Energy 

|FR  Dot:  03-25952  Filed  10-10-03;  8.45  am] 

HLUNG  COOe  4910-13-M 


DEPARTMEMT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Policy  Statement  No.  ANM-03-1 1 5-28] 

Use  of  Surrogate  Parts  When 
Evaluating  Seatbacks  and  SeatbacK 
Mounted  Accessories  for  Compliance 
Witti  §§  25.562(cK5)  and  25.785(b)  and 
(d) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  final  policy. 


summary:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  the  final  policy  on  the  use 
of  surrogate  parts  when  evaluating 
seatbacks  and  seatback  mount 


accessories  for  compliance  with  14  CFR 
25.562(c)(.S)  and  25.785(h)  and  (d). 
DATES:  This  final  policy  was  issued  by 
the  Transport  Airplane  Directorate  on 
October  2.  2003 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Thompson.  Federal  Aviation 
.Administratiim.  Transport  Airplane 
Directorate.  Transport  Standards  Staff, 
Airframe  and  Cabin  Safety  Branch, 
ANM-115,  HJOl  Lind  Avenue  SW., 
Renton,  WA  98055-405H:  telephone 
(425)  227-1157:  fax  (425)  227-1149;  e- 
inail:  inichael  t  thompsnn'&faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Discussion  of  Comments 

A  notice  of  proposed  policy  was 
published  in  the  Federal  Register  on 

[ulv  H.  2003  (t)8  FR  40732).  Four  (4) 
comnienters  responded  to  the  request 
for  comments 

Background 

The  policy  streamlines  the  seat 
certific:ation  process  by  providing 
Federal  Aviation  Administration 
certification  policy  on  using  surrogate 
test  articles  in  lieu  of  actual  production 
seatback  mounted  accessories  (e.g.. 
video  monitor,  telephone)  or  part 
similar  in  construction  to  these 
production  parts,  during  blunt  trauma 
tests  in  accordance  with  §§  25.562(c)(5) 
and  25.785(b)  and  (d). 

The  final  policy  as  well  as  the 
disposition  of  public  comments 
received  is  available  on  the  Internet  at 
the  following  address:  http:// 
\\-ww. ainveb.faa.gov/rgl.  If  you  do  not 
have  accesss  to  the  Internet,  you  can 
obtain  a  copy  of  the  policy  by  contacting 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Renton,  Washington,  on  October 
2.  2003 

K.C.  Yanamura. 

Acting  Manager.  Transport  Airplane 
Directorate.  .Aircraft  Certification  Service 
[FR  Doc.  03-25958  Filed  10-10-03;  8:45  ami 

BILUNG  COOE  4910- 13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Technical  Standard  Order 
(TSO)-C167,  Personnel  Carrying 
Device  Systems  (PCDS),  Also  Known 
as  Human  Harnesses 

AGENCY:  Federal  Aviation 
Administration  (DOT). 
ACTION:  Notice  of  Availability  and 
requests  for  public  comment. 


SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 


on  proposed  Technical  Standard  Order 
(TSO)-Cl67,  Personnel  Carrying  Device 
Systems  (PCDS),  also  known  as  Human 
Harnesses.  This  proposed  TSO  tells 
PCDS  manufacturers  what  minimum 
performance  standards  (MPS)  their 
systems  must  first  meet  to  obtain 
approval  and  identification  with  the 
applicable  TSO  marking. 
DATES:  Comments  must  identify  the 
TSO  and  arrive  by  January  31,  2004. 
ADDRESSES:  Send  all  comments  on  the 
proposed  TSO  to:  Federal  Aviation 
Administration,  Aircraft  Certification 
Service,  Aircraft  Engineering  Division, 
Technical  Programs  and  Continued 
Airworthiness  Branch,  AIR-120,  Room 
815,  800  Independence  Avenue,  SW, 
Washington,  DC  20591.  ATTN:  Mr.  Dave 
Rich.  AIR-120.  Or,  deliver  comments  to: 
Federal  Aviation  Administration,  Room 
815,  800  Independence  Avenue,  SW, 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dave  Rich,  Federal  Aviation 
Administration,  Aircraft  Certification 
Service,  Aircraft  Engineering  Division, 
Technical  Programs  and  Continued 
Airworthiness  Branch,  AIR-120,  Room 
815,  800  Independence  Avenue,  SW, 
Washington,  DC  20591.  Telephone  (202) 
267-7141,  fax  (202)  267-5340,  e-mail 
dave.rich@faa.gov. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

You  may  comment  on  the  proposed 
TSO  listed  in  this  notice  by  sending 
written  data,  views,  or  arguments  to  the 
above  listed  address.  You  may  also 
examine  comments  received  on  the 
proposed  TSO,  before  and  after  the 
comment  closing  date,  in  Room  815, 
FAA  Headquarters,  800  Independence 
Avenue,  SW,  Washington,  DC  20591, 
weekdays  except  Federal  holidays, 
between  8:30  a.m.  and  4:30  p.m.  The 
Director  of  the  Aircraft  Certification 
Service  will  consider  all 
communications  received  by  the  closing 
date  before  issuing  the  final  TSO. 

Background 

This  TSO  gives  the  MPS  for  personnel 
carrying  device  systems.  The  MPS  are 
based  on  National  Fire  Protection 
Association  (NFPA)  1983,  Standard  on 
Fire  Service  Life  Safety  Rope  and 
System  Components,  2001  edition,  and 
Society  of  Automotive  Engineers  (SAE) 
Aerospace  Standard  (AS)  8043,  Revision 
A,  Restraint  Systems  for  Civil  Aircraft, 
issued  March  2000.  We  modified  NFPA 
1983  and  SAE  AS  8043,  and  show  those 
modifications  in  Appendix  1  of  the 
proposed  TSO.  This  TSO's  standards 
apply  to  equipment  intended  to  allow 
personnel  to  be  transported  external 
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from  a  helicopter  (human  external  cargo 
(HEC)  operations). 

How  To  Get  Copies 

You  may  get  a  copy  of  the  proposed 
TSO  via  the  Internet  at  http:// 
www.faa.gov/certification/aircraft/ 
TSOA.htm,  or  by  contacting  the  person 
listed  in  the  section  titled  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Washington,  DC,  on  October  2, 
2003. 

David  W.  Hempe, 

Manager.  Aircraft  Engineering  Division, 
Aircraft  Certification  Service. 
[FR  Doc.  03-25436  Filed  10-10-03;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

New  Jersey  Transit  Rail  Operatioiis 

(Docket  Number  FRA-199&-63561 

The  New  Jersey  Transit  Rail 
Operations  (NJTR)  requests  an  extension 
of  time  for  a  previously  granted 
temporary  waiver  of  compliance  with 
the  Passenger  Equipment  Safety 
Standards,  49  CFR  part  238.235,  for 
seventy  (70)  Comet  I,  low  level  door 
passenger  coaches.  The  previously 
granted  waiver  requiring  that  each 
power  operated  door  that  is  partitioned 
from  the  passenger  compartment  shall 
be  equipped  with  a  manual  override 
adjacent  to  that  door  will  expire  on 
December  31,  2003.  NJTR  expected  to 
retire  the  70  cars  after  receiving  265  new 
Comet  V  cars  and  160  re-manufactured 
Comet  II  cars.  NJTR  indicates  that  there 
have  been  numerous  delays  in  the 
delivery  of  the  replacement  equipment 
and  requests  that  the  waiver  extension 
be  granted  until  a  sufficient  number  of 
these  cars  are  delivered  to  maintain 
their  service. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 


the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  wrriting,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  [e.g. ,  Waiver 
Petition  Docket  Number  FRA-1999- 
6356)  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  Pl-401, 
Washington,  DC  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. — 5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  doclcet  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78).  The 
Statement  may  also  be  found  at  http:// 
dms.dot.gov. 

Issued  in  Washington,  DC.  on  October  7. 
2003. 
Grady  C.  Cothen, 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

[FR  Doc.  03-25896  Filed  10-10-03:8:45  am] 

BILUNG  CODE  49ia-06-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Doclcet  No.:  2002-13234] 

Denial  of  Petition  for  Ruiemaicing; 
Code  of  Federal  Regulations 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Denial  of  petition  for 
rulemaking. 

SUMMARY:  This  document  denies  the 
petition  submitted  by  Bluewater 
Network,  requesting  that  >MTSA 
initiate  rulemaking  to  amend  testing  and 


calculation  procedures  and/or 
correction  factors  used  to  determine  the 
fuel  economy  information  relayed  to 
consumers  tmd  policy  makers,  because 
NHTSA  has  no  statutory  authority  to 
take  the  requested  actions.  It  also  denies 
the  request  that  NHTSA  use  such 
amended  calculations  as  the  basis  for 
data  presented  in  the  agency's  annual 
report  on  the  corporate  average  fuel 
economy  (CAFE)  program. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Henrietta  L.  Spinner,  Office  of  Planning 
and  Consumer  Standards,  NHTSA,  400 
Seventh  Street  SW.,  Washington,  DC 
20590  at  (202)  366-4802,  facsimile  (202) 
493-2290. 

SUPPLEMENTARY  INFORMATION:  In  a  letter 
dated  June  11,  2002,  the  Bluewater 
Network  (Bluewater)  petitioned  the 
Environmental  Protection  Agency  (EPA) 
and  the  Department  of  Transportation 
(DOT)  to  initiate  rulemaking  to  revise 
the  test  procedures,  calculation 
methods,  and  correction  factors 
employed  in  the  calculations  used  to 
determine  the  fuel  economy  information 
relayed  to  consumers  and  policy  makers 
so  that  these  values  more  accurately 
reflect  the  actual,  real-world  fuel 
economy  that  vehicles  achieve  on  the 
road.  DOT'S  authority  under  the  CAFE 
program  has  been  delegated  to  NHTSA. 
The  petitioner  also  requested  that 
NHTSA  use  more  accurate  fuel  economy 
information  in  its  annual  report  to 
Congress  titled  Automotive  Fuel 
Economy  Program  Annual  Update. 

The  Energy  Policy  Conservation  Act 
passed  by  Congress  in  1975  added  Title 
V,  "Improving  Automotive  Efficiency," 
to  the  Motor  Vehicle  Information  and 
Cost  Savings  Act  and  established  the 
CAFE  program,  under  which  CAFE 
standards  are  set  for  passenger  cars  and 
light  trucks.  CAFE  is  the  sales  weighted 
average  fuel  economy,  expressed  in 
miles  per  gallon  (mpg),  of  a 
manufacturer's  fleet  of  passenger  cars  or 
light  trucks  with  a  gross  vehicle  weight 
rating  (GVWR)  of  8,500  lbs.  or  less, 
manufactured  for  sale  in  the  United 
States,  for  any  given  model  year. 

Both  EPA  and  NHTSA  have  executive 
responsibilities  for  CAFE.  The  EPA 
administers  the  testing  program,  which 
generates  the  fuel  economy  data  and 
determines  the  procedures  for 
calculating  the  fuel  economy  values  for 
CAFE.  It  also  compiles  the  production 
data  from  manufacturers'  reports  and 
furnishes  CAFE  results  to  both  NHTSA 
and  Department  of  Energy  (DOE). 

For  CAFE,  the  test  data  are  adjusted 
upward  to  account  for  the  incentives 
authorized  for  dual  fuel  and  dedicated 
alternative  fuel  vehicles.  For  passenger 
cars  only,  it  is  also  adjusted  upward  to 
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account  for  test  procedure  changes  since 
the  CAFE  program  was  established. 

The  EPA  and  DOE  annually  publish 
the  Fuel  Economy  Guide,  listing  the  fuel 
efficiencies  (in  miles  per  gallon)  of  new 
passenger  vehicles.  The  Fuel  Economy 
Guide  is  published  and  distributed  bv 
DOE,  based  on  EPA  data.  This 
document  lists  the  city  and  highway 
fuel  economy  estimates  that  are 
included  on  the  fuel  economy  label  on 
new  vehicles.  Manufacturers  are 
required  to  place  a  window  sticker 
containing  the  city  and  highway  fuel 
economy  (mpg)  values  on  all  new  cars 
and  light  trucks  (less  than  8,500  GVWR). 
when  they  are  offered  for  sale  or  lease 

NIHTSA  is  responsible  for  establishing 
and  amending  the  CAFE  standards, 
promulgating  regulations  concerning 
CAFE  procedures,  definitions,  and 
reports,  considering  petitions  for 
exemption  from  standards  for  low 
volume  manufacturers  and  establishing 
unique  standcirds  for  them;  enforcing 
fuel  economy  standards  and  regulations, 
responding  to  petitions  concerning 
domestic  production  by  foreign 
manufactiurers  and  all  other  aspects  of 
CAFE,  including  the  classification  of 
vehicle  lines  as  either  carst)r  trucks; 
collecting,  recording,  and  cataloging 
manufacturers'  Pre-  and  Mid-model  year 
reports,  considering  carryback  credit 
plans,  and  providing  program  incentives 
such  as  credits  for  alternative  fueled 
vehicle  lines. 

Three  different  sets  of  fuel  economy 
values  exist:  EPA's  unadjusted 
dynamometer  values,  EPA's  adjusted 
on-road  values  as  reported  to 
consumers,  and  manufacturer  fleet  fuel 
economy  values  as  reported  to  NKTSA. 
Unfortunately,  confusion  also  exists, 
especially  regarding  the  origins  of  each 
set  and  how  they  are  employed.  The 
EPA's  unadjusted  dynamometer  values 
are  calculated  from  the  emissions 
generated  during  the  testing  using  a 
carbon  balance  equation.  EP.A  knows 
the  amount  of  carbon  in  the  fuel,  so  by 
measuring  the  carbon  compounds 
expelled  in  the  exhaust  they  can 
calculate  the  fuel  economy. 

However,  calculations  using  the 
carbon  balance  equation,  in  a  controlled 
laboratory  setting,  overstate  the  fuel 
economy  most  people  will  achieve  in 
real-world  driving.  To  account  for  this, 
EPA  conducted  an  extensive  study  in 
the  early  1980s.  In  1985,  EPA  adopted 
correction  factors  derived  from  the 
study  to  adjust  downward  the  fuel 
economy  values  derived  from  the 
carbon  balance  equation,  when  the  fuel 
economy  would  be  reported  to  the 
public.  The  city  test  value  measured, 
using  the  carbon  balance  equation,  is 
reduced  10  percent  with  these 


correction  factors,  while  the  highway 
test  value  is  reduced  22  percent.  This 
downward  adjustment  of  the  fuel 
economy  calculated  from  the  carbon 
balance  equation  accounts  for  the 
differences  betwt^en  real-world  driving 
and  cfintrolled  laboratory  conditions, 
and  is  used  to  provide  more  accurate 
information  to  prospective  vehicle 
buyers.  EPA  has  long  reported  its 
downward  adjusted  values  as  the  fuel 
economv  values  listed  in  the 
Department  of  Energy's  Fuel  Economy 
Guide  and  on  new  vehicle  labels.  Thus, 
all  of  the  fuel  economy  values  that  the 
Federal  government  uses  for  consumer 
information  are  EPA's  downward- 
adjusted  fuel  economy  levels. 

As  previously  noted,  manufacturer 
fleet  fuel  economy  values  are  calculated 
by  EPA,  using  the  carbon  balance 
equation  and  adjusted  upward,  if 
necessary,  to  reflect  incentives 
mandated  by  law.  Reported  by  EPA  to 
NHTSA,  these  values  are  not  intended 
to  be  used  by  the  public  for  consumer 
information,  as  the  governmants  best 
estimate  of  the  fuel  economy  the  public 
will  actually  achieve.  Instead,  the 
manufacturer  fleet  fuel  economy  values 
are  used  to  determine  compliance  with 
the  applicable  average  fuel  economy 
standards  Manufacturer  performance  is 
reported  in  NHTSA  s  Automotive  Fuel 
Economy  Program  Annual  Update. 
Until  recently,  there  was  a  statutory 
requirement  for  NHTSA  to  submit  this 
annual  report  to  Congress.  However, 
effective  May  15.  2000,  the  reporting 
requirement  was  eliminated  pursuant  to 
the  Federal  Reports  Elimination  and 
Sunset  Act  of  1995.  Nonetheless,  the 
agency  still  voluntarily  produces  the 
report.  The  primary  purpose  of  the 
report  is  to  provide  information 
regarding  the  status  of  vehicle 
manufacturers'  compliance  with  the 
CAFE  standards.  Again,  this  update  is 
not  intended  as  consumer  information. 

Bluewater  petitioned  EPA  and 
NHTSA  to  initiate  rulemaking  to  revise 
the  test  procedures,  calculation 
methods,  and  correction  factors 
employed  in  the  i;alculations  used  to 
determine  the  fuel  economy  information 
relayed  to  consumers  and  policy  makers 
so  that  these  values  more  accurately 
reflect  the  actual,  real-world  fuel 
economy  that  vehicles  achieve  on  the 
road.       ^ 

Petitioner's  Rationale 

The  petitioner  stated  that,  since  the 
CAFE  program's  inception  in  the  mid- 
1970s,  motorists  have  complained  that 
their  actual  in-use  fuel  economy  was 
significantly  lower  than  the  fuel 
economy  figures  reported  by  EPA. 
Although  17  years  have  passed  since 


EPA  promulgated  correction  factors  to 
adjust  the  city  and  highway  fuel 
economy  values,  Bluewater  asserts  that 
drivers  today  continue  to  complain  that 
they  are  not  achieving  the  fuel  economy 
displayed  on  the  window  sticker  when 
they  purchased  ttieir  vehicle  or 
published  in  the  Fuel  Economy  Guide. 

Bluewater  cited  several  recent  studies 
that  indicate  EPA's  real-world  fuel 
economy  adjustments  should  be  revised, 
including  a  report  by  Mintz  and  others,' 
the  Energy  Information  Administration's 
(EIA)  Annual  Energy  Outlook  2000 
publication,-'  Fred  Westbrook  and  Phil 
Patterson's  1989  study, ^  and  the 
National  Research  Council's  report.'' 

Bluewater  stated  that  a  1993  study 
conducted  by  Mintz,  et  al.  analyzed  the 
shortfall  experience  of  all  household 
vehicles  on  the  road  in  1985,  finding 
that  the  fuel  economy  shortfall  was 
greater  than  the  15  percent  correction 
factor  EPA  extrapolated  to  adjust  the 
combined  fuel  economy  values  (55 
percent  city/45  percent  highway):  18.7 
percsnt  for  cars  and  20.1  percent  for 
light  trucks. 

The  petitioner  also  stated  that  EIA's 
Annual  Energy  Outlook  2000  indicated 
that,  in  2001,  the  difference  between  the 
EPA's  combined  fuel  economy  rating 
and  actual  on-road  fuel  economy  was 
14.5  percent  for  cars  and  19.3  percent 
for  light  trucks.  EIA  also  projected  that 
the  on-road  fuel  economy  shortfall  will 
increase  to  16.2  percent  for  cars  and 
20.9  percent  for  light  trucks  by  2020. 

Westbrook  and  Patterson's  1989  study 
projected  that  the  difference  between 
the  EPA's  combined  fuel  economy 
rating  and  actual  on-road  fuel  economy 
would  rise  above  29.7  percent  by  2010. 

The  National  Research  Council's 
recent  report  stated  that  most  drivers 
experience  lower  fuel  economy  than 
suggested  by  EPA's  results. 
Furthermore,  it  noted  that  a  review  of 
the  validity  of  the  test  cycles  for  today's 
patterns  would  be  appropriate. 

Bluewater  believes  that  EPA  should 
revise  its  on-road  fuel  economy 
adjustment  factor  and  NHTSA  should 
use  the  revised  fuel  economy  values  in 


'  Mintz,  Marianne.  ."Knanl  D.  Vyas.  and  Lester  A. 
Conley,  "Differences  Between  EPATest  and  In-llse 
Fuel  Economv:  .^re  the  Correction  Factors  Correct?" 
Transportation  Research  Record  1416  (1993).  124- 
130;  EP.A  Pa.ssenger  C^ar  Fuel  Economy:  EP.^  and 
Road 

'  EI.A  .Assumptions  to  the  .Annual  Energy  Outlook 
2000  with  Projections  to  2020:  Transportation 
Demand  Module  DOE/EIA-0554.  January  2000 

'Westbrook.  Fred  and  Patterson,  Phil   "Changing 
Driving  Patterns  and  Their  Effect  on  Fuel 
E(  onomy."  Presented  at  the  1989  S.A.E  (Jovernment/ 
Industry  Meeting.  Washington.  DC.  May  1989 

■•National  Research  Council.  Effectiveness  and 
Impact  of  Corporate  .Average  Fuel  Economy  (CAFE) 
.Standards,  lulv  2001 
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its  reports  because  that  data  would  relay 
to  consumers  and  to  Congress  a  more 
accurate  reflection  of  today's  driving 
conditions  and  the  in-use  fuel  economy. 

Agency's  Analysis 

Under  49  U.S.C.  32904  and  32908, 
EPA  is  statutorily  responsible  for 
conducting  fuel  economy  testing  and 
calculating  vehicle  fuel  economy, 
determining  manufacturers'  CAFE 
performances,  and  developing  fuel 
economy  data  to  be  provided  to 
consumers.  Therefore,  NHTSA  simply 
does  not  have  the  statutory  authority  to 
grant  the  relief  sought  by  the  Bluewater 
petition.  EPA  is  cvurently  reviewing  the 
petition  and  will  address  these  issues 
separately. 

After  analyzing  Bluewater's  petition, 
the  agency  has  concluded  that  it  should 
not  change  the  information  it  presents 
in  its  annual  report  on  the  CAFE 
program.  NHTSA  is  statutorily  required 
to  base  its  CAFE  calculations  on  the 
data  suppUed  by  EPA,  resulting  from 
these  test  procedures.  Given  that  a 
primary  purpose  of  the  aimual  report  is 
to  provide  information  on  the  status  of 
manufacturers'  compliance  with  the 
CAFE  standards,  we  believe  that 
presenting  the  CAFE  values  as  they  are 
calculated  for  compliance  piuposes  is 
the  appropriate  manner  in  which  to 
present  fuel  economy  data  in  the  annual 
report.  The  report  is  not  intended  for 
consumer  information  purposes,  and  the 
agency  is  no  longer  required  to  submit 
the  report  to  Congress.  Finally,  we  note 
the  agency's  most  recent  update  of  the 
report  includes  a  discussion  that 
thoroughly  explains"the  differences 
between  EPA  fuel  economy  values,  on- 
road  values,  and  the  CAFE  compliance 
values. 

In  light  of  the  above  considerations, 
the  agency  has  reviewed  the  petition 
and  concluded  that  it  should  not  be 
granted.  Accordingly,  we  deny 
Bluewater's  petition.  We  note  that  this 
denial  does  not  affect  EPA's  response  to 
the  petition. 

Issued  on:  October  8,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-25959  Filed  10-10-03;  8:45  am) 

BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  200^-16114;  Notice  1] 

MIchelln  North  America,  Inc.,  Receipt 
of  Application  for  Decision  of 
inconsequential  Noncompliance 

Michelin  North  America,  Inc.  (MNA) 
has  determined  that  approximately 
31,266  Michelin  Pilot  Sport/ Alpin  tires 
have  been  imported  into  the  United 
States  with  sidewall  markings  that  did 
not  meet  the  labeling  requirements  of 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  109  "New  Pneumatic 
Tires. " 

Pvusuant  to  49  U.S.C.  30118(d)  and 
30120(h),  MNA  has  petitioned  for  a 
determination  that  this  noncompliance 
is  inconsequential  to  motor  vehicle 
safety  and  has  filed  an  appropriate 
report  pursuant  to  49  CFR  part  573, 
"Defect  and  Noncompliance  Reports."  A 
copy  of  the  petition  may  be  found  in 
this  docket. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

The  affected  tires  whose  sidewalls 
labeling  includes  a  maximum  psi 
inflation  pressiu-e  marking  which 
rounds  from  the  metric  value  to  the 
nearest  whole  number  (in  this  case 
down),  rather  than  rounding  up  to  the 
next  higher  whole  number  as  specified 
by  FMVSS  No.  109  S4.3.4  (a).  The  tires 
in  question  meet  or  exceed  all  other 
requirements  of  FMVSS  109.  The 
regulations  applicable  to  340  kPa  tires 
require  that  the  psi  units  be  rounded  "to 
the  next  higher  whole  number"  even 
when  the  nearest  whole  number,  and 
most  accurate  roimding,  would  require 
rounding  down  than  up.  The  correct 
maximum  inflation  pressure  required  by 
FMVSS  No.  109  for  these  tires  is:  "340 
kPa  (50  psi)."  The  noncompliant  tires 
were  incorrectly  marked:  "340  kPa  (49 
psi)."  The  actual  conversion  of  340  kPa 
to  psi  units  yields  49.35  psi  before 
rounding  to  whole  numbers  (340  kPa 
divided  by  a  conversion  factor  of  6.895 
equals  49.35  psi). 

MNA  states  that  this  noncompliance 
will  have  no  impact  on  either  the 
performance  of  the  tire  on  a  motor 
vehicle,  or  on  motor  vehicle  safety  itself. 
MNA  argues  that  the  National  Highway 
Traffic  Safety  Administration  (NHTSA') 
has  recently  studied  the  impact  of  tire 
labeling  information  on  safety  in  the 
context  of  its  rulemaking  efforts  under 
the  Transportation  Recall  Enhancement, 


Accountability  and  Documentation 
(TREAD)  Act.  This  analysis  found  that 
sidewall  maximum  inflation  pressure 
labeling  is  poorly  understood  by  the 
general  public,  and  indicated  that  those 
consumers  that  are  aware  of  sidewall 
maximum  inflation  pressure  labeling 
commonly  misuse  this  information.  A 
number  of  commenters  on  both  the 
Advanced  Notice  of  Proposed 
Rulemaking  and  the  Notice  of  Proposed 
Rulemaking  for  Tire  labeling 
recommended  that  the  maximum 
inflation  pressure  labeling  be  removed 
from  the  sidewall  because  of  its  limited 
safety  value  and  its  propensity  to 
confuse  consumers.  NHTSA  ultimately 
decided  to  retain  maximum  inflation 
pressure  labeling  requirements  as  an  aid 
in  preventing  over-inflation.  The 
mislabeling  issue  in  this  case  will  in  no 
way  contribute  to  the  risk  of  over- 
inflation  because  the  value  actually 
marked  is  lower  than  the  value  required 
by  the  regulations. 

Also,  MNA  believes  that,  this 
mislabeling  is  clearly  inconsequential 
with  respect  to  safety  for  all  of  the 
following  stated  reasons:  (1)  The 
noncompliance  is  one  solely  of 
rounding  to  the  nearest  whole  number 
and  labeling;  (2)  The  actual  labeling  is 
one  psi  less  than  that  required  by  the 
regulation;  (3)  Rounding  49.35  psi  to  49 
psi,  the  nearest  whole  nvunber,  is  more 
accurate  in  this  case  than  roimding  to 
the  next  higher  whole  number  (50)  as 
required  by  the  regulations;  (4)  All 
performance  requirements  of  FMVSS 
No.  109  are  met  or  exceeded;  (5)  These 
tires  are  marked  with  the  correct  metric 
maximum  inflation  pressure  (as  allowed 
by  FMVSS  No.  109  and  as  shown  on 
pages  1-32  of  the  2003  Tire  and  Rim 
Association  yearbook);  (6)  Use  of  the 
sidewall  label  as  a  source  of  information 
for  the  maximiun  inflation  pressure  will 
not  increase  the  risk  of  over-inflation  of 
the  tire  because  the  actual  value  is  lower 
than  both  the  actual  maximum  inflation 
pressure  (by  0.35  psi)  and  lower  than 
the  50  psi  value  required  for  these  tires 
by  the  regulations;  (7)  Incorrect  use  of 
the  sidewall  label  maximum  inflation 
pressure  as  a  source  of  information  for 
the  recommended  inflation  pressure 
will  not  result  in  an  overloading  of  the 
tires  or  reduce  the  load  capacity  of  the 
tires  because  the  49  psi  conversion  still 
remains  8  psi  greater  than  that  required 
to  carry  the  maximum  load  for  these 
tires.  In  fact.  340  kPa  (50psi)  is  the 
higher  of  two  alternative  choices  for  the 
meiximum  inflation  pressure  provided 
for  this  tire's  load  rating  per  The  Tire 
and  Rim  Association  yearbook. 
Consequently,  MNA  believes  that  the 
foregoing  noncompliance  will  have  an 
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inconsequential  impact  on  motor 

vehicle  safety 

Interested  persDns  .ire  in\ited  to 
submit  written  views,  arguments,  .ind 
data  on  the  application  described  abovt- 
Comments  must  refer  to  the  docket  and 
notice  number  c:iteii  at  th^'  beginning  of 
this  n(itu:e  and  he  submitted  bv  anv  of 
the  followmg  methods:  Mail:  Docket 
Managf^nent  Facilitv;  U.S.  Department 
of  Transportation.  N'assif  Building. 
Room  PL-im.  400  Seventh  .Street.  SVV., 
Washington.  DC],  20590-0001    Hand 
Deliverv:  Room  PL-401  on  the  plaza 
level  of  the  \assif  Building.  400 
Seventh  Street.  S\V..  Washington.  DC. 
Fa.x:  l-202-49:i-22.Tl.  or  submit  to 
Federal  Rulemaking  Portal:  Go  to 
http  '  wiuv  rf^iiuliitionsi^ov  Folhiw  thf 
online  instructions  for  submitting 
commt-nts 

It  is  requested   but  um  requirtMi.  that 
two  c:opies  of  thf  (  nnmu'rits  be 
provided  Thf-  Docket  Section  is  open 
on  wt'ekda\s  from  10  a.m.  to  5  p.m. 
except  Federal  Holidays.  Comments 
may  be  submitted  >"lectronically  by 
logging  onto  the  Docket  Management 
S\stem  Web  site  at  http:'/dins.ilot.gov^ 
CIh  k  on  "Ht'ip"  to  obtain  instructions 
for  filing  the  d(jc:ument  electronically. 

The  ap()lKation  and  supporting 
materials  iiul  ill  comments  received 
before  the  i  \ns^•  i)f  business  on  the 
closing  date  indicated  below  will  be 
r(msidered   .Ml  comments  received  after 
thf'  closing  date  will  also  be  filed  and 
will  be  considered  to  the  extent 
possibU'  When  the  application  is 
granted  or  denied,  the  notice  will  be 
publisht'd  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below 

Comment  closing  date:  November  13. 
200  < 

Authority:  (49  U.S.C.  301118.  301120. 
ilth'gations  of  authority  at  49  CFR  1..50  and 

Issued  on;  October  7,  2003. 
Stephen  R.  Krat/.ke. 

.  l.'>>ui  latti  .Kdnitni^trator  lor  Rulemaking 
|FR  Doc.  03-25960  Filed  10-10-03:  8:45  am] 

BILLING  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 


[Docket  No.  RSPA-03-16273] 

Pipeline  Safety:  Stress  Corrosion 
Cracking  (SCC)  Workshop 

AGENCY:  (}ffice  of  Pipeline  Safety. 
Research  and  Special  Progranis 
Administration.  DOT. 


ACTION:  Notice;  Workshop  on  Stress 
Corrosion  Cracking  (SCC). 


SUMMARY:  The  Research  and  Special 
Programs  .Xdministration's  (RSPA) 
()ffi(.e  of  Pipeline  Safetv  (OPS)  and  the 
National  Association  of  Pipeline  Safety 
Representatives  (NAPSR)  are 
c;osponsoring  a  workshop  on  stress 
corrosion  cracking  (SCC!)  with  the 
pipeline  industr\  trade  assoc:iations 
(American  Petroleum  Institute, 
Assoc  iati(Ui  of  Oil  Pipelines.  Interstate 
Natural  tias  ,\ssoc:iation  of  Aineric:a. 
.\ineri(  an  Cas  .\ssoc:iation.  and  NACE 
Inteiiii^tionall    The  workshop  will 
provide  a  forum  for  the  disc:ussion  of 
S(X:  pheiiuiiien.i  111  both  gas  and 
h.izardou>  liquid  pipelines 
DATES:  f'uesdav.  Dec:emher  2   200:i.  from 
H  .1111   to  .5  p.m 

ADDRESSES:  The  public  inav  .ittend  the 
meeting  at  the  Westin  Oaks  Hotel.  .5011 
Westlieinier  HKd  ,  Houston.  TX  77l).Th 
Iteleplioiie    :"  1  t -<(h()-H  1  00:  lax:  71,1- 
960-6553).  Oper.itois  ut  natiir.il  gas 
tr.insmissioii  .uid  ha/.irdous  lupiid 
[iipelines  ,ire  urged  to  , ittend.  To 
facilitate  mei'tiiiL;  pi. inning,  advance 
registration  lor  these  meetings  is 
strongly  encour.ii;e,|  ,ii;d  i  .m  be 
,i(  (  om[ilished  online  .it  tiie  tollinving 
Web  site:  http./ 'pnini^  r^pu  dol.gov/ 
meetings. 

Memners  of  the  puhlii  are  welcome  to 
attend  the  workshop   .\ii  npportunit\ 
will  he  pro\  id.'il  tm  die  pnhlic   to  .isk 
questions  or  make  .sh.irt  st.itements  on 
the  topics  under  disc  usmou   Yiiu  mav 
submit  written  comments  li\  mail  or 
deliver  to  the  Dockets  Fai  ilitv.  1  'S. 
Department  i>\  rr.inN[i<irl.ition  (DOT), 
Room  Pi,-401.  400  ,Se\enth  Street.  SW  . 
Washington.  DC  20590-0001    It  is  open 
from  10  .1  m    in  'i  p  m  .  Muiidax'  through 
Friday,  c:.xc,ept  ledecd  Imlid.ixs   \nu 
also  mav  suhinit  w  i  itteii  i  oninients  to 
the  docket  elec  troiiii  .ilU    Ti  i  do  su.  lug 
onto  the  following  Internet  V\  eb 
address:  http://dms.dot.gov.  ( ;ii<  k  on 
"Help  &  Information"  for  instnic  tions 
on  how  to  lile  ,i  iliM  uiiient 
tie(  tronii  ,tli\    .\il  written  eoiiiinents 
should  identiK  the  doc  ket  .111(1  n(jtic:e 
numbers  whu  h  .ii>pe,ir  in  the  heading  of 
this  notice  .Xiuime  u  ho  v\i)iild  like 
I  onfirmation  ot  iii.iiled  i  oinments  must 
int:lude  a  self-addiessed  st, imped 
postcard. 

Anyone  may  se.in  h  the  elec  tronu 
form  of  all  c:oniments  lei  ei\i'd  into  anv 
of  our  dockets  1)\  the  ii.uiie  oi  the 
individual  suliinitting  the  c:omment  (or 
signing  the  comnii'iit,  it  submitted  on 
behall  ol  an  assoi  i.ition,  liiisiness.  labor 
union,  etc.).  You  ni.i\  review  DOTs 
complete  Privacy  Act  Statement  in  the 
April  1 1 .  2000.  issue  of  the  Federal 
Register  A'olume  65,  Number  70;  Pages 


19477-78)  or  you  may  visit  http:// 
dms.dot.gov 

Information  on  Services  for 
Individuals  with  Disabilities:  For 
information  cm  facilities  or  services  for 
individuals  with  disabilities  or  to 
request  special  assistance  at  the 
meeting,  contact  fuan  Carlos  Martinez 
(telephone:  202-366-1933:  E-mail: 
juan. mart  inez&rspa. dot. gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Janice  Morgan  (telephone:  404-562- 
3552:  E-mail 

janice.morgan'&rspa.dot.gov)  regarding 
the  subject  matter  of  this  notice.  You 
c:an  read  comments  and  other  material 
in  the  docket  on  the  Internet  at: 
http://dms.dot.gov. 

SUPPLEMENTARY  INFORMATION:  The  first 
recorded  SC(^  failure  of  a  pipeline  in  the 
I'nited  .States  was  in  1965.  S('C 
continues  to  be  a  threat  to  the  integrity 
of  both  gas  transmission  and  hazardous 
liquid  pipelines  under  certain 
conditions.  Recent  incidents  throughout 
North  Americ  a  and  elsewhere, 
including  .Australia,  Russia,  Saudi 
Arabia,  and  South  America,  have 
highlighted  the  threats  to  pipelines  from 
SCC  failures  .Mthimgh  SCC  failures  on 
hazardous  liquid  pipelines  have  been 
\er\'  rare  comjiared  with  other  threats  to 
hazardous  liquid  pi()elines  and 
compared  with  ,SCC  occurrences  on 
natural  gas  pipelines,  three  SCf>c:aused 
failures  of  hazardous  liquid  pipelines 
h.ive  occurred  in  20[)3. 

RSPA.'OPS  rec:ently  issued  an 
.\d\isor\'  Bulletin  to  remind  owners  and 
operators  of  gas  transmission  and 
h.izardous  liipiid  pipelines  to  consider 
see;  as  a  risk  factor  when  developing 
and  implcmienting  Integrity 
Management  Plans.  All  owners  and 
operators  of  [lipc^line  systems,  whether 
or  not  their  pipeline  systems  are  subject 
to  the  Integrity  Management  Plan  rules, 
should  determine  whether  their 
pipeline  system  is  susceptible  to  SCC 
and  assess  the  impact  of  SCC  on 
pi[)eline  integrity.  Based  on  this 
e\aluation  an  operator  should  prioritize 
application  of  internal  inspection. 
h\'drostatic  testing,  or  other  forms  of 
integrity  verification. 

The  workshop  on  December  2.  2003. 
will  address  the  following  topics: 

1.  Stress  Corrosion  Oacking — 
description.  sc:ience.  and  history. 

2.  Prac:tical  application  of  SCC 
principles— how  to  assess  SCC  in 
o[)erating  pipelines  within  the  context 
of  integrity  management. 

3.  Response  to  the  occurrence  of 
S("C — guidelines  for  response  and 
remediation;  addressing  public 
ccmcerns. 
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4.  Research  and  development — 
knowledge  gaps  and  next  steps. 

This  is  a  technical  workshop  aimed  at 
sharing  information  on  SCC  in  pipelines 
among  operators  and  technical  experts, 
providing  regulators  with  information 
they  can  use  in  pipeline  inspection  and 
oversight,  and  reviewing  priorities  for 
research  to  address  the  problems  posed 
by  SCC  in  operating  gas  and  hazardous 
liquid  pipelines. 

RSP A/OPS  will  soon  publish  a  final 
rule  to  require  gas  transmission 
pipelines  to  develop  Integrity 
Management  Plans  for  high 
consequence  areas  that  incorporates 
requirements  for  addressing  SCC  threats 
bv  referencing  Appendix  A3  of  standard 
ASME  B31.8S.  Although  criteria  and 
mitigation  plans  for  near-neutral  pH  (6- 
8)  SCC  is  not  addressed  in  this  standard, 
NACE  International  (NACE)  is  currently 
developing  a  standard  on  Direct 
Assessment  of  Stress  Corrosion 
Cracking.  Also,  NACE  will  soon  issue  a 
technical  committee  report.  External 
Stress  Corrosion  Cracking  of 
Underground  Pipelines,  to  provide 
information  on  SCC  for  hazardous 
liquid  pipelines. 

RSPA/OPS  is  cosponsoring  this 
workshop  with  NAPSR  and  major 
pipeline  industry  trade  groups, 
including  the  American  Petroleum 
Institute  (API)  Association  of  Oil 
Pipelines  (AOPL),  Interstate  Natural  Gas 
Association  of  America  (INGAA), 
American  Gas  Association  (AGA),  and  a 
professional  association,  NACE 
International. 

Authority:  49  U.S.C.  60102.  60109,  60117. 

Issued  in  Washington,  DC  on  October  7, 
2003. 

Jeffrey  D.  Wiese, 

Manager.  Program  Development,  Office  of 

Pipeline  Safety- 

IFR  Doc.  03-25894  Filed  10-10-03;  8:45  am] 

BILUNG  CODE  491&-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-03-14793  (Notice  No. 
03-11)] 

Hazardous  Mlateriais:  Regulations  for 
the  Safe  Transport  of  Radioactive 
Material  (TS-R-1);  Public  Meeting 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  RSPA  will  conduct  a  public 
meeting  pertaining  to  the  proposed 
changes  to  the  International  Atomic 


Energy  Agency's  (IAEA)  Regulations  for 
the  Safe  Transport  of  Radioactive 
Materials,  TS-R-1,  scheduled  for 
revision  in  the  year  2005.  Interested 
persons  are  invited  to  attend. 

DATES:  Public  meeting.  The  public 
meeting  will  be  held  on  November  5, 
2003  from  9:30  a.m.  to  11  a.m. 

ADDRESSES:  Public  meeting.  The 
meeting  will  be  held  at  Department  of 
Transportation  Headquarters,  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001,  in  room 
8236-8240. 

Docket:  For  access  to  the  docket  to 
read  background  docmnents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  the  Docket 
Management  System;  U.S.  Department 
of  Transportation,  400  Seventh  Street, 
SW.,  Nassif  Building,  Room  PL-^01, 
Washington,  DC  20590-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  Boyle,  Office  of  Hazardous 
Material  Technology,  U.S.  Department 
of  Transportation,  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001;  (202)  366-2993; 
rick.  boyle@rspa  .dot.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  purpose  of  this  meeting  is  to 
discuss  the  U.S.  Department  of 
Transportation  comments  forwarded  to 
the  International  Atomic  Energy  Agency 
(IAEA)  on  the  proposed  chtinges  to  the 
IAEA  Regulations  for  the  Safe  Transport 
of  Radioactive  Materials,  TS-R-1.  These 
comments  will  be  presented  as  the  U.S. 
positions  at  the  IAEA  regulatory  review 
meeting  scheduled  for  November  10-14, 
2003,  in  Bonn,  Germany.  The  public  is 
invited  to  attend  without  prior 
notification.  Due  to  heightened  security 
meas vires  at  DOT  Headquarters, 
participants  are  encouraged  to  arrive 
early  to  allow  time  to  undergo  the 
security  chegks  necessary  to  obtain 
access  to  the  building. 

The  regulatory  changes  proposed  by 
IAEA  are  available  on  the  Internet  at 
http://hazmat.dot.gov/files/IAEA_TS-R- 
l_rev_prop.pdf.  A  consolidated  draft  of 
the  endorsed  proposed  TS-R-1  revision 
may  be  downloaded  at  http:// 
hazmat.dot.gov/files/IAEA_TS-R- 
l_rev_draft.pdf  A  summary  of  the  U.S. 
DOT  positions  forwarded  to  the  IAEA 
may  be  downloaded  at  http:// 
hazmat.  dot.gov/files/IAEA_TS-R- 
l_dot_position.pdf. 


Issued  in  Washington,  DC  on  October  7, 
2003. 

Robert  A.  McGuire, 

Associate  Administrator  for  Hazardous 

Materials  Safety. 

[PR  Doc.  03-25895  Filed  10-10-03;  8:45  am) 

BILUNG  CODE  4910-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-290  (Sub-No.  239X)] 

The  Alabama  Great  Southern  Railroad 
Company — At>andonment  Exemption — 
in  New  Orleans,  UV 

The  Alabama  Great  Southern  Railroad 
Company  (AGS)'  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
approximately  1.28  miles  of  railroad 
between  milepost  1.22-NT  and  milepost 
2.50-NT,  in  New  Orleans.  LA.  The  line 
traverses  United  States  Postal  Service 
Zip  Code  70112. 

AGS  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines: 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  state 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Board  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  November  13,  2003,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues, ^  formal 


'  .'KG.S  is  a  wholly  owned  subsidiary  of  Norfolk 
Southern  Railway  Company. 

~  The  Board  will  grant  a  slay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
bv  a  party  or  by  the  Board's  Section  of 

Cuntinued 
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expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152. 27(c)(2), '  and  trail 
use/rail  banking  request>  under  49  CFR 
1152  29  must  be  filed  bv  October  24. 
2003   Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  (TR 
1 152  28  must  bf  filed  bv  \o\»'nibt>r  \ 
200J.  with  Surface  Transpiirtatioii 
Board,  1925  K  Street,  \\V  .  VVashinuton. 
DC  20423-0001 

A  copy  of  anv  petition  filed  with  thf 
Board  should  he  sent  to  ACiSs 
representative:  James  R.  Paschall. 
(ieneral  .^ttornev,  Norfolk  South^Tii 
(.lorpijration.  Three  t  jinimert  lal  Place. 
Norfolk.  VA  23510 

If  the  verified  notu  e  contains  falsf-  or 
misleading  information,  the  exemption 
is  void  ab  initio 

ACiS  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  anv.  on  th>' 
environment  aiid  historic  resoun^es. 
SEA  will  issue  an  environmental 
assessment  (FA)  bv  October  17,  200! 
Interested  persons  mav  obtain  a  (  op\  nj 
the  EA  bv  writint;  to  SE.-\  'Room  500, 
Surface  Transportation  Board. 
Washington,  DC  20423-0001  i  or  bv 
calling  sIeA,  at  (202!  5h5-l  53M 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-a7:--8339.1  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public 

Environmental,  historic  preservation, 
public  use,  or  trail  use- rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision 

Pursuant  to  the  provisions  of  49  CFR 
1152  29(e)(2),  ACiS  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exen:ised  the  authontv 
granted  and  fully  abandoned  the  line  If 
consummation  has  not  been  effected  bv 
AGS's  filing  of  a  notice  of 
consummation  by  October  14.  2004,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.  stb.dot.gov. 

Decided   October  3,  2003. 


Environmental  Anaivsis  (SEA)  in  its  independent 

investigation  I  cannot  be  made  before  the 
•"xemplion  s  effective  date    -ief  Exfmption  of  Out- 
of  VrvR-e  Rai!  Ljnes,  5  I  C:C.2d  377  (1989)   Any 
request  for  a  •itav  should  be  filed  as  soon  as  possibje 
■io  that  the  Board  mav  take  appropnate  action  before 
the  exemption  <  effective  date 

'  Ea<  h  OF.^  iiiu<t  be  act.ompanied  bv  the  filing 
fee,  which  currently  is  set  at  SI, 100.  Hee  49  CFR 
1002.2(0(25) 


By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  I'ch  rrilmtjs. 

Vernon  ,^.  Williams. 

Sf(  I 'tan 

[PR  Doc.  03-25787  Filed  10-10-03:  8:45  am) 

BILLING  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

October  3.  200  i 

The  Department  of  Treasurv  has 
submitted  the  followino  public 
intormation  i  olle(  tion  re(juireinent(s)  to 
OMii  tor  ie\  lew  and  clearance  under  the 
Paperwork  Kedut  turn  .\ct  iif  1995.  Pub 
L.  104-13  (  jipies  of  the  submission{s) 
mav  he  oht. lined  b\  i  allmg  the  Treasury 
Bure.tii  I  le.ir.iiice  Officer  listed. 
Comiiieiit>,  regarding  this  information 
c:olle(  tioii  should  be  addressed  to  the 
OMH  rev  lewt-r  listed  and  to  the 
Ireasurv  Department  Clearance  Officer, 
Dep.irtment  of  the  Treasur\  .  Rtjom 
1  lOOO    1750  F'ennsvlvania  .Avenue, 
NW  ,  Washiiii^ton   DC  20220 
DATES:  Written  i  omiiients  should  be 
rei  eived  on  or  before  November  13, 
2003  to  be  assured  of  i  imsideration 

Departmental  Offices/Office  of 
International  Affairs/International 
Portfolio  Investment  Data  Systems 

( >\W  \umht'r  1505-0001 

F'lrni  ,VL//nA)er  Treasurv  International 
Capital  Form  S 

'Fvfif'  at  Rrvifw  Extension 

Titlf:  Purchase  and  Sale  of  Long-Term 
Securities  by  Foreigners. 

Dfsi  ription   P'orm  S  is  required  by 
law  and  is  designed  to  collect  timely 
information  on  international  portfolio 
capital  movements,  including 
foreigners'  purchases  and  sales  of  long- 
term  securities  in  transactions  with  US, 
persons  The  information  will  be  used 
in  the  computation  of  the  US  balance 
of  pavments  accounts  and  international 
investment  position,  as  well  as  in  the 
formulation  of  US   international 
financial  and  monetary  policies. 

fiespondfnts  Business  or  other  for- 
profit 

Estimated  Sumher  of  Respondents: 
250 

Estimated  Burden  Hours  Per 
Respondent  5  hours,  36  minutes. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting  Burden 
Ifi, 800  hours. 

Clearance  Officer  Lois  K.  Holland, 
(202)  ti22-15tS3,  Departmental  Offices, 
Room  21 10,  1425  New  York  Avenue, 
NW  ,  Washington,  DC  20220. 

OKtB  Reviewer:  Joseph  F  Lackey.  Jr., 
(202)  395-7316,  Office  of  Management 


and  Budget,  Room  10235,  New 
Executive  Office  Building.  Washington. 
DC  20503. 

[,ois  K.  Holland, 

!  n'ii-iur\  PR.-\  C.ifaninrt'  Officer. 
KK  Dot  ,  03-2.iH5h  Filed  10-10-03;  H:45  am) 
BILUNG  COOe  Mll-lfr-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8869 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments, 

SUMMARY:  The  Department  of  the 
Treasurv',  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8869,  Qualified  Subchapter  S 
Subsidiary  Election. 
DATES:  Written  comments  should  be 
received  on  or  before  December  15, 
2003,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411.  1111  Constitution 
Avenue,  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Larnice  Mack  at 
Internal  Revenue  Service,  room  6407. 
nil  Constitution  Avenue,  NW,, 
Washington,  DC  20224,  or  at  (202)  622- 
3179,  or  through  the  Internet  at 
Lamice.Mack@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Qualified  Subchapter  S 
Subsidiary  Election. 

OMB  Number:  1545-1700. 

Form  Number:  8869, 

Abstract:  Effective  for  tax  years 
beginning  after  December  31,  1996, 
Internal  Revenue  Code  section 
1361(b)(3)  allows  an  S  corporation  to 
own  a  corporate  subsidiary,  but  only  if 
it  is  wholly  owned.  To  do  so,  the  parent 
S  corporation  must  elect  to  treat  the 
wholly  owned  subsidiary  as  a  qualified 
subchapter  S  subsidiary  (QSub).  Form 
8869  is  used  to  make  this  election. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 
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Affection  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
5.000. 

Estimated  Time  Per  Respondent:  8  hr., 
9  minutes. 

Estimated  Total  Annual  Burden 
Hours:  40,750. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retmns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  C(jsts  and  costs  of  operation, 
maintenance,  and  pvuchase  of  services 
to  provide  information. 

Approved:  October  6,  2003. 
Carol  Savage, 

Management  and  Program  Analyst. 
|FR  Doc.  03-25915  Filed  10-10-03;  8:45  am] 
BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  2000- 
41 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportiuiity  to  comment  on  proposed 
and/or  continuing  information     . 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procediu-e  2000-^1,  Change  in 
Minimum  Funding  Method. 
DATES:  Written  comments  should  be 
received  on  or  before  December  15, 
2003,  to  be  assiu^d  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage  at  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224,  or  at  (202)  622-3945,  or 
through  the  Internet  at 
CAROLA.SAVAGE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Change  in  Minimum  Funding 
Method. 

OMB  Number:  1545-1704. 

Revenue  Procedure  Number:  Revenue 
Procedure  2000-41. 

Abstract:  Revenue  Procedure  2000-41 
provides  a  mechanism  whereby  a  plan 
sponsor  or  plan  administrator  may 
obtain  a  determination  from  the  Internal 
Revenue  Service  that  its  proposed 
change  in  the  method  of  funding  its 
pension  plan(s)  meets  the  standards  of 
section  412  of  the  Internal  Revenue 
Code. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  and  state,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Time  Per  Respondent:  18 
hours. 

Estimated  Total  Annual  Burden 
Hours:  5^00. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 


Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation 
maintenance,  and  purchase  of  ser\'ices 
to  provide  information. 

Approved:  October  7.  2003. 
Carol  Savage, 

Management  and  Program  Analyst. 

(PR  Doc.  03-25916  Filed  10-10-03:  8:45  ami 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[REG-1 06030-98] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasur}'. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasur}',  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking, 
REG-106030-98.  Source  of  Income  from 
Certain  Space  and  Ocean  Activities; 
Also,  Source  of  Communications 
Income  (§§  l,863-8(g)  and  1.863-9(g). 
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DATES:  Written  comments  should  be 
received  on  or  before  December  15.  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland.  Internal  Revenue 
Service,  room  64 1 1 .  1111  Constitution 
Avenue.  NW  ,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage  at  Internal 
Revenue  Service,  room  6407.  1111 
Constitution  Avenue.  N'\V..  Washington. 
DC  20224. or  at (202)  622-3945.  or 
through  the  internet  at 
CAROL  ASA  VAGEmrs.gov 

SUPPLEMENTARY  INFORMATION: 

Title:  Source  of  Income  from  Certain 
Space  and  Ocean  Activities:  Also. 
Source  of  Communications  Income. 

OMB  Number:  154-1718. 

Regulation  Project  Xumber:  KEG- 
106030-98. 

Abstract:  The  information  requested 
in  proposed  sections  1.863-8(g)  and 
1.863-9(gJ  is  necessary  for  the  Service  to 
audit  taxpayers'  returns  to  ensure  that 
taxpayers  are  applying  the  regulation 
properly 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  a 
currently  approved  collection 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  250. 

Estimated  Average  Time  per 
Respondent/Recordkeeper:  5  hours. 

Estimated  Total  Annual  Reporting/ 
Recordkeeping  Hours   1.250. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
bv  this  notice; 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Com.ments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessar\'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 


(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information,  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.Approved:  October  7.  2003. 
(^arol  Savage, 

Manngfun-nt  and  Progrum  Analyst. 

[FR  Doc.  03-25917  Filed  10-10-03;  8:45  am) 

BILUNG  CODE  4S30-01-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[INTL-656-871] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury',  as  part  of  its  cimtinuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  F'ederal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulatitm.  INTL-656-87 
(TD  8701).  Treatment  of  Shareholders  of 
Ce.iain  Passive  Foreign  Investment 
Companies  (§§  1.1291-9  and  1.1291- 
10). 

DATES:  Written  comments  should  be 
received  on  or  before  December  15.  2003 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland.  Internal  Revenue 
Service,  room  6411.  1111  Constitution 
.■\venue,  NW  .  Washington.  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Larnu.e  Mack  at  (202)  622- 
3179,  or  Larnice  Sfack'&irs.gov.  or 
Internal  Revenue  .Service,  room  6407. 
1111  Constitution  Avenue.  NW.. 
Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 


Title:  Treatment  of  Shareholders  of 
Certain  Passive  Foreign  Investment 
Companies. 

OMB  Number:  1545-1507. 

Regulation  Project  Number:  INTL- 
656-87. 

Abstract:  The  reporting  requirements 
affect  United  States  persons  that  are 
direct  and  indirect  shareholders  of 
passive  foreign  investment  companies 
(PFICSs).  The  requirements  enable  the 
Internal  Revenue  Service  to  identify 
PFICs,  United  States  shareholders,  and 
transactions  subject  to  PFIC  taxation 
and  verify  income  inclusions,  excess 
distributions,  and  deferred  tax  amounts. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals,  business 
or  other  for-profit  organizations,  and 
not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
131,250. 

Estimated  Time  Per  Respondent:  46 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  100,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  linformation 
covered  by  this  notice; 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on;  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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Approved:  October  7,  2003. 
Carol  Savage, 

Management  and  Program  Analyst. 
|FR  Doc.  03-25918  Filed  10-10-03;  8:45  am] 

BILUNG  CODE  4830-01-P 

DEPARTMErJT  OF  THE  TREASURY 
Internal  Revenue  Service 

[REG-248900-96I 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  REG-248900- 
96  (TD  8712),  Definition  of  Private 
Activity  Bonds  (§§  1.141-1, 1.141-12, 
1.142-2,  and  1.148-6). 
DATES:  Written  conunents  should  be 
received  on  or  before  December  15,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Lamice  Mack  at  (202)  622- 
3179,  or  Lamice.Mack@irs.gov,  or 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Definition  of  Private  Activity 
Bonds. 

OMB  Number:  1545-1451. 

Regulation  Project  Number:  REG-     ' 
248900-96. 

Abstract:  Internal  Revenue  Code 
section  103  provides  generally  that 
interest  on  certain  State  or  local  bonds 
is  excluded  from  gross  income. 
However,  under  Code  sections  103(b)(1) 
and  141,  interest  on  private  activity 
bonds  (other  than  qualified  bonds)  is 
not  excluded.  This  regulation  provides 
rules,  for  piuposes  of  Code  section  141, 
to  determine  how  bond  proceeds  are 
measured  and  used  and  how  debt 


service  for  those  bonds  is  paid  or 
secured. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  State,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
10,100. 

Estimated  Time  Per  Respondent:  2 
hours,  59  minutes. 

Estimated  Total  Annual  Burden 
Hours:  30,100. 

The  following  paragraph  applies  to  all 
of  the  collections  of  1  information 
covered  by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  6,  2003. 
Carol  Savage, 

Management  and  Program  Analyst. 

[FR  Doc.  03-25919  Filed  10-10-03;  8:45  am) 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  97-48 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTK>N:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasvuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubbc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  ERS  is 
soliciting  comments  concerning 
Revenue  Procediu'e  97—48,  Automatic 
Relief  for  Late  S  Corporation  Elections. 
DATES:  Written  comments  should  be 
received  on  or  before  December  15,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glerm  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  revenue  procedure  should  be 
directed  to  Carol  Savage  at  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224,  or  at  (202)  622-3945,  or 
tiirough  the  Internet  at 
Carol.a.savage@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Automatic  Relief  for  Late  S 
Corporation  Elections. 

OMB  Number:  1545-1562. 

Revenue  Procedure  Number:  Revenue 
Procedure  97-48. 

Abstract:  The  Small  Business  Job 
Protection  Act  of  1996  provides  the  IRS 
with  the  authority  to  grant  relief  for  late 
S  corporation  elections.  This  revenue 
procedure  provides  that,  in  certain 
situations,  taxpayers  whose  S 
corporation  election  was  filed  late  can 
obtain  relief  by  filing  Form  2553  and 
attaching  a  statement  explaining  that  the 
requirements  of  the  revenue  procedure 
have  been  met. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
100. 
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Estimated  Time  Per  Respondent:  1 
h(jur 

Estimated  Total  Ar\inial  Biirdrn 
Hours   100 

The  following  pardgrtiph  jpplics  to  all 
of  the  coilet;tions  of  information  covered 
by  this  notice: 

An  agencv  may  not  conduct  or 
sponsor,  and  a  person  is  not  rofiuired  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  numlier 
Books  or  records  ff'latint;  to  a  collection 
of  informatum  must  be  retained  as  long 
as  their  i  ontt'iits  ma\  become  material 
in  the  .tdministrdtion  of  anv  internal 
re\enue  law   Lle'iiprally.  tax  returriN  and 
tax  return  information  are  r:onfidential, 
as  required  b\  ,^H  V  S  f:   (il03. 

Request  for  Comments 

(Jmiments  submitted  in  response  to 

thi-  iiotu  t'  \v  ill  he  summarized  and/or 
UK  ludf'd  in  the  request  for  DMB 
appro\cil    .Ml  coiiimt'iits  will  hfi  oriu'  a 
matter  ot  puMi(  riMord   (jJinnifiits  .if 
inv  ited  on:  (aj  Whether  thi'  i  nlK'(  tiMn  nt 
informatKui  is  necessar\  for  the  [imfH-r 
perform  a  no'  of  the  funitions  ot  the 
ageni  \    ini  hiding  whether  the 
information  shall  have  practical  utility: 
(b)  the  atcurac  \  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  wavs  to  enhance  the 
qualitv .  utilitv.  and  clarity  of  the 
information  tn  bf  collected;  (d)  ways  to 
minimi/f  th''  burden  of  thf  f:olle(:ti(m  of 
intoriiiation  mi  respondt-nts.  including 
through  the  use  of  automated  i  ollcction 
techniques  or  othf^r  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  >tart-up  costs  and  costs  of  operation, 
mainte-nance.  and  purchase  of  services 
til  pro\ide  intorination. 

.Approved:  October  «.  2003. 
Carol  Savage, 

\/ij;!uyr;jien/  and  Program  Analyst. 
IFR  Doc.  03-25920  Filed  10-10-03:  8:45  am) 

BILUNG  CODE  4830-01   U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection:  Comment 
Request  for  Revenue  Procedure  2000- 
42 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasurv 

ACTION:  NotH.e  and  reijuest  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasur\ .  as  pari  of  its  continuing  effort 
to  reduce  paperwork  and  res(jondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 


opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  rf>quire(l  bv  the 
Paperwork  Kt!duc:tion  .Xct  of  149,5. 
Public   Law  104-1,1  (44  U.S.C;. 
350H(c)lJ)(A)).  Currentlv.  the  IRS  is 
soliciting  ciunments  croncerning 
Revenue  f'roc  edure  2000-42.  .Section 
ISOMd)  (ilosing  .Agreement  Requests. 
DATES:  Written  comments  should  be 
rec  eived  on  or  before  December  15.  200.3 
to  be  assured  ot  consideration. 
ADDRESSES:  Direi  t  all  written  comments 
to  Cilenii  1'  Kirkland.  Internal  Revenue 
Service,  roiiin  ti4  1  1 ,  1111  Constitution 
Avenue.  \W  .  Washington.  IX;  20224 
FOR  FURTHER  INFORMATION  CONTACT: 
Request.s  tor  additional  information  or 
copies  of  the  revenue  p roc  edure  should 
be  directed  to  Carol  S.ivage  at  Internal 
Re\enue  Service,  room  t)4()7,  1111 
Clonstitiitioii  .\\enue.  NW..  Washingtim. 
DC  20224    nr  ,it  (202)  t. 22-, 1^145.  or 
through  the  Internet  at 
CAHCl.  A  S.^r.\(.7-.'Mrs  e,u 

SUPPLEMENTARY  INFORMATION: 

Tlllr    S.'(  tloli    150, t(d)  (  iloMIlg 
Agreement  Requests 

OMB  .\unih(T:  1545-1 70t. 

Revenue  Procedure  Nunihrr  Re\ciiue 
Procedure  2000  42 

Abstract:  Re\enue  Pro(  edure  2000-42 
informs  taxpayers  of  the  intorination 
thev  must  submit  to  re(]uest  a  closing 
agreement  under  regulation  sei.tiim 
1.150;i-2(g)(2)tiv)(B)(2)(i)  to  prevent  the 
rec:apture  of  dual  c(uisolid,ited  losses 
U()on  the  o(  (  ui  rem  e  ut  (  eit,,iii 
triggering  events 

Current  Actions  There  are  no  changes 
being  made  to  the  revi'iiue  procedure  at 
this  time. 

Type  o/^flet'/piv."  Extension  ot  a 
currenlK  -ippiii\i>d  i  olle(  tinn 

Affet  tfd  Puhlii  Business  or  other  tor- 
profit  organizations 

Estinuiti-il  Sumljerol  Respondents: 
20. 

Estimated  I'uw  I'rr  lU  '^jiimilrnt    100 
hcnirs 

E:^tiniutrd  liital  Annual  Burden 
Hours:  2.000. 

The  following  (i.tragraph  applies  to  all 
of  the  collections  ol  iiitormation  covcued 
!i\  tills  notice: 

An  agem  \'  mav  not  (  onduc:t  or 
sponsor   and  i  [leison  is  not  rec|uired  to 
respond  to.  ,1  I  olle(  lion  ot  info.-niation 
unless  the  coUeition  ot  intorination 
displays  a  valid  OMB  control  number. 
Books  or  re( ords  relating  to  .i  collection 
of  intorination  must  be  retained  as  long 
as  their  contents  iii.iv  become  materi<ii 
in  the  administration  of  ,in\  internal 
revenue  law  Cenerallv.  tax  returns  and 
tax  return  information  are  confidential. 
as  reciuired  bv  2t)  IJ.S.C;.  1)103. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agencv's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  c;ollected:  (d)  wavs  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
tec:hniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  c:apital 
or  start-up  c:osts  and  costs  of  operation, 
maintenanc;e,  and  purchase  of  services 
to  [irovidc  information. 

.\ppin\ril,  ()(  t(il)iT  H,  200.1. 
Carol  Savage. 

Manafit'ni'iit  j/k/  I'martiin  .Xiitilv^t. 
ll'KIJni    (H-2')il21  t-iU'd  10-10-1),).  K:45  ami 
BILLING  CODE  4830-01 -U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Advisory  Group  to  the  Commissioner 
of  Internal  Revenue;  Meeting 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasurv 

ACTION:  Notic  e. 

SUMMARY:  The  Information  Reporting 
Program  Advisory  Committee  (IRPAC) 
will  hold  a  public:  mi!eting  on  Thursday, 
October  2:i,  20UH. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
lacqueline  Tilghman.  National  Public 
Liai.son.  CL:NPL:P.  Room  7569  IR.  11 1 1 
Constitution  Avenue.  NW..  Washington. 
DC  20224,  Telephone:  202-622-6440 
(not  a  toll-free  number).  E-mail  address: 
'  public  Jiaison^irs. gov. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
herebv  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisorv 
Committc-e  Act,  5  U.S.C.  App.  (1988).  a 
public:  meeting  of  the  IRPAC  will  be 
held  on  Thursday,  October  23,  2003. 
fro.m  9  a.m.  to  4  p.m.  in  Room  2140. 
main  Internal  Revenue  Service  building. 
11 1 1  Ccmstitution  Avenue,  NW., 
Washingtim.  DC'  20224.  Issues  to  be 
discussed  include:  Tax  Reporting 
C^hanges  for  (overdell  Educational 
Savings  Account  (ESA)  Distributions, 
Electronic:  Filing  of  Forms  990:  Form 
1099-CAP  Reporting,  Power  of 
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Attorney — Incapacitated  Spouse,  Form 
1 04  2-S— Additional  Code  for  Canadians 
with  U.S.  Addresses,  Schedule  K-1 
Enhancements,  Continuing  Professional 
Education  (CPE)  Credit,  and  Expansion 
of  TIN  Matching  System  to  Permit 
Employers  to  Verify  Employee  Social 
Security  Numbers.  Reports  from  the  four 
IRPAC  sub-groups.  Tax  Exempt  & 
Government  Entities  (TE/GE),  Large  and 
Mid-Size  Business  (LMSB),  Small 
Business/Self-Employed  (SB/SE),  and 
Wage  &  Investment  (W&I),  will  also  be 
presented  and  discussed.  Last  minute 
agenda  changes  may  preclude  advance 
notice.  The  meeting  room 
accommodates  approximately  50 
people.  IRPAC  members  and  Internal 
Revenue  Service  officials  inclusive.  Due 
to  limited  seating  and  security 
requirements,  please  call  Jacqueline 
Tilghman  to  confirm  your  attendance. 
Ms.  Tilghman  can  be  reached  at  202- 
622-6440.  Attendees  are  encouraged  to 
arrive  at  least  30  minutes  before  the 
meeting  begins  to  allow  sufficient  time 
for  purposes  of  security  clearance. 
Please  use  the  main  entrance  at  1111 
Constitution  Avenue  to  enter  the 
building.  Should  you  wish  the  IRPAC  to 
consider  a  written  statement,  please  call 
(202)  622-6440,  or  write  to:  Internal 
Revenue  Service,  Office  of  National 
Public  Liaison.  CL:NPL:P,  1111 
Constitution  Avenue,  NW.,  Room  7569 
IR,  Washington,  DC  20224  or  e-mail: 
*  pubUc_Iiaison@irs.gov. 

[Dated:  October  7,  200.1. 

Robin  G.  Marusin. 

Di'signated  Ft'dnral  Official.  Branch  Chief, 
l.i(ils()n/Ta.\  Fnnim  Branch. 

[KR  Doc.  0.1-2.5922  Filed  10-10-0.1;  8:45  ami 

BILLING  CODE  4830-01 -U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  2  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  Delaware,  North  Carolina,  South 
Carolina,  New  Jersey,  Maryland, 
Pennsylvania,  Virginia  and  the  District 
of  Columbia) 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 


SUMMARY:  An  open  meeting  of  the  Area 
2  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference).  The 
Taxpayer  Advocacy  Panel  is  soliciting 
public  comments,  ideas,  and 
suggestions  on  improving  customer 
service  at  the  Internal  Revenue  Service. 


DATES:  The  meeting  will  be  held 
Tuesday,  November  4,  2003,  from  3  p.m. 
to  4:30  p.m.  EST. 

FOR  FURTHER  INFORMATION  CONTACT:  Inez 
E.  De  Jesus  at  1-888-912-1227.  or  954- 
423-7977. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisorj- 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  2 
Taxpayer  Advocacy  Panel  will  be  held 
Tuesday,  November  4,  2003  from  3  p.m. 
EST  to  4:30  p.m.  EST  via  a  telephone 
conference  call.  Individual  comments 
will  be  limited  to  5  minutes.  If  you 
would  like  to  have  the  TAP  consider  a 
written  statement,  please  call  1-888- 
912-1227  or  954-423-7977,  or  write 
Inez  E.  De  Jesus,  TAP  Office.  1000  South 
Pine  Island  Rd.,  Suite  340,  Plantation. 
FL  33324.  Due  to  limited  conference 
lines,  notification  of  intent  to  participate 
in  the  telephone  conference  call  meeting 
must  be  made  with  Inez  E.  De  Jesus.  Ms. 
De  Jesus  can  be  reached  at  1-888-912- 
1227  or  954-423-7977.  The  agenda  will 
include  the  following:  Various  IRS 
issues. 

Dated:  October  7.  2003. 
Tersheia  Carter, 

Acting  Director.  TaxpayiT  .-{dvocacv Panel . 
[FR  Doc.  03-2.'")826  Filed  10-10-03:  8:4.5  anil 

BILLING  CODE  4830-01-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


summary:  The  Department  of  the 
Treasur\'.  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A). 
Currently  the  Bureau  of  the  Public  Debt 
within  the  Department  of  the  Treasurv 
is  soliciting  comments  concerning  the 
Customer  Awareness  Survey. 
DATES:  Written  comments  should  be 
received  on  or  before  December  12, 
2003,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg. 
WV  26106-1328.  or 
Vicki.  Thorpe@bpd.  treas.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  Vicki  S.  Thorpe. 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328. 
(304)480-6553. 
SUPPLEMENTARY  INFORMATION: 

Title:  Customer  Awareness  Survey. 

Abstract:  The  survey  will  focus  on 
customer  awareness  of  electronic 
savings  bonds. 

Current  Actions:  None. 

Type  of  Review:  New. 

Affected  Public:  Individuals. 

Estimated  Xumber  of  Respondents: 
5.000. 

Estimated  Total  Annual  Burden 
Hours:  1.250. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  wavs  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  oi  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  October  7.  2003. 
Vicki  S.  Thorpe. 

.Manager.  Graphics.  Printing  and  Records 
Branch. 

|FR  Do(..  0.3-2.5862  Filed  10-10-03: il:4.5  ami 
BILLING  CODE  4eiO-39-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0335] 

Proposed  information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY;  Veterans  Health 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 


SUMMARY:  The  N'eterans  Health 
Administration  (V^HA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
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Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 

concerning  each  proposed  collection  of 
information,  including  each  proposed 
revision  of  a  currenth  approved 
colk^ction,  and  allow  6i;  davs  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  tiie 
information  needed  to  determine  a 
veteran's  dental  treatment  needs,  and 
the  fees  associated  for  these  sen'ices. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  December  15. 
2003 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
Bickoff,  Veterans  Health  .\dministratinn 
(193Bt).  Department  of  Veterans  Affairs, 
810  Vermont  Avenue.  NW.  Washington. 
DC  20420  or  e-mail 

ann.bickoff@mail.va.gov   Please  refer  to 
••OMB  Control  No.  2900-0335"  in  any 
correspondence 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

Bickoffat  (202)  273-83 10 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501-21),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  thev  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PR.A. 

Witxi  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessarv 
for  the  proper  performance  of  VHAs 
functions,  including  whether  the 
information  will  have  practical  utilitv, 
(2)  the  accuracy  of  VHAs  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utilitv,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology 

Title:  Dental  Record  Authorization 
and  Invoice  for  Outpatient  Services,  VA 
Form  10-2570d. 

OMB  Control  Sumbf-r:  2900-0335 

Tvpe  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  VA  Form  lO-2570b, 
Examination  Procedure  Instructions  for 
Participating  Fee  Dentist,  and  VA  Form 
10-2570C,  Treatment  Procedure 
Instructions  for  the  Participating  Fee 
Dentist,  have  been  combined  with  VA 


Form  10-2570d,  Dental  Record 
Authorization  and  Invoice  for 
Outpatient  Services.  VA  Form  10-2570d 
is  essential  to  the  proper  administration 
of  VA  outpatient  fee  dental  program. 
The  associated  instructions  make  it 
possible  to  communicate  with  clarity 
the  required  procedures,  peculiarities, 
and  pr;'cautions  associated  with  VA 
authorizations  for  contracting  with 
private  dentists  fur  the  provision  of 
dental  treatment  for  eligible  veteran 
beneficiaries.  Since  most  of  the  veterans 
who  are  authorized  fee  dental  care  are 
geographically  inaccessible  to  VA  dental 
clinics,  it  is  necessarv  to  request 
information  as  to  the  veteran's  oral 
condition,  treatment  needs  and  the 
usual  customarv  fees  for  these  services 
from  the  private  fee  dentist  whom  the 
veteran  has  selected.  The  form  lists  the 
dental  treatment  needs  of  the  veteran 
patient,  the  cost  to  VA  to  provide  such 
services,  and  serves  as  an  invoice  for 
payment. 

Affected  Public:  Business  and  other 
for  profit 

Estimated  Total  Annual  Burden: 
4.153  hours. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Fn'quen(  V  of  Response:  On  occasion. 

Estimated  iXumber  of  Respondents: 
12,460. 

Dated:  October  2,  2003. 
Bv  (hrettinn  nf  the  Secretary, 
lacqueline  Parks, 

IT  Specialist.  Records  Management  Service. 
IFR  Ooi    m-J'iH-ir.  Filed  10-10-03;  8:4.5  ami 

BILLING  CODE  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0358] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 

Affairs 

ACTION:  Notice. 


SUMMARY:  rh>'  Veterans  Benefits 
.-Xdininistrcitnui  (VBA).  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  coUecticm  of  certain 
information  bv  the  agency.  Under  the 
Paperwork  Kedui  tion  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  niitii  e  in  the  Federal  Register 
I  onceriung  eai  h  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  davs  for  public 


comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  evaluate 
veterans'  and  other  eligible  person's 
suitability  to  change  their  program  of 
education  objectives. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  December  15, 
2003. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 
"OMB  Control  No,  2900-0358"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancv  I.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PR.^  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501-21),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility: 
(2)  the  acciu-acy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information:  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
wavs  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Supplemental  Information  for 
Change  of  Program  or  Reenrollment 
After  Unsatisfactory  Attendance, 
Conduct  or  Progress,  VA  Form  22-8873. 

OMB  Control  Number:  2900-0358. 

Tvpe  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  Veterans  and  other  eligible 
persons  may  change  their  program  of 
education  under  conditions  prescribed 
by  Title  38  U.S.C,  Section  3691.  A 
claimant  can  normally  make  one  change 
of  program  without  VA  approval.  If  that 
claimant  makes  any  additional  change 
of  program,  VA  approval  is  required. 
Before  VA  may  approve  benefits  for  a 
second  or  subsequent  change  of 
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program,  VA  must  first  determine  that 
the  new  program  is  suitable  to  the 
claimant's  aptitudes,  interests,  and 
abilities,  or  that  the  cause  of  any 
unsatisfactory  progress  or  conduct  has 
been  resolved  before  entering  into  a 
different  program.  VA  Form  22-8873  is 
used  to  gather  the  necessary  information 
only  if  the  suitability  of  the  proposed 
training  program  cannot  be  established 
from  information  already  available  in 
the  claimant's  VA  education  records. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  9,150 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
18,300. 

Dated:  October  2,  2003. 
By  direction  of  the  Secretary. 
Jacqueline  Parks, 

IT  Specialist,  Records  Management  Service. 
IFR  Doc.  03-25837  Filed  10-10-03;  8:45  am] 
BILUNG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0379] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  qgeded  to  verify  the  actual 
number  of  hours  worked  by  a  work- 
study  claimant. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  December  15, 
2003. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 


Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0379"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-21),  Federal  agencies  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
This  request  for  comment  is  being  made 
pursuant  to  Section  3506(c)(2)(A)  of  the 
PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Time  Record  (Work-Study 
Program),  VA  Form  22-8690. 

OMB  Control  Number:  2900-0379. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  22-8690  is  used  to 
report  the  number  of  hours  completed 
and  to  ensure  that  the  amount  of 
benefits  payable  to  a  claimant  who  is 
pursuing  work-study  is  correct.  When  a 
claimant  elects  to  receive  an  advance 
payment,  VA  will  make  the  advance 
payment  for  50  hours,  but  will  withhold 
benefits  (to  recoup  the  advance 
payment)  until  the  claimant  completes 
his  or  her  50  hours  of  service.  VA  will 
not  pay  any  additional  amount  in 
advance  payment  cases  until  the 
claimant  completes  a  total  of  100  hours 
of  service  (50  hoiu-s  for  the  advance 
payment  and  50  hours  for  an  additional 
payment).  If  the  claimant  elects  not  to 
receive  an  advance  payment,  benefits 
are  payable  when  the  claimant 
completes  50  hours  of  service. 

Affected  Public:  State,  Local  or  Tribal 
Governments,  Individuals  or 
households,  Business  or  other  for-profit, 
Not-for-profit  institutions,  and  Federal 
Government. 


Estimated  Annual  Burden:  10,750 
hours. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Responses: 
129,000. 

Estimated  Number  of  Respondents: 
32,250. 

Dated:  October  1.  2003. 

By  direction  of  the  Secretary. 
Jacqueline  Parks, 

IT  Specialist,  Records  Management  Service. 
IFR  Doc.  03-25838  Filed  10-10-03;  8:45  am] 

BILUNG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0523] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  aimoiuicing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
to  determine  the  veteran-borrower's 
ability  to  qualify  for  guaranteed  loan. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  December  15, 
2003. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420  or 
mailto:irmnkess@vba.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-05^3" 
in  any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520),  Federal  agencies  must 
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obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduc  t 
or  sponsor  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PR.A 

With  respect  to  the  following 
collection  of  information.  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessarv 
for  the  proper  performanc  e  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
[2]  the  accuracv  nf  VBA's  estimate  of  thf' 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utilitv.  and  clarity  of  the 
information  to  be  collected,  and  (4) 
wavs  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  informatum 
technology. 

Title  Loan  Analysis.  VA  Form  26- 
6393 

OMB  Control  Sumber  2900-0523. 

Type  of  Review  E.xtension  of  a 
currently  approved  collection. 

Abstract  VA  Form  26-6393  is  used  to 
determine  a  veteran-borrower 
qualification  for  a  VA-guaranteed  loan 
Lenders  complete  and  submit  the  form 
to  provide  evidence  that  the  lender's 
decision  to  submit  a  prior  approval  loan 
applicatum  or  c:lose  a  loan  on  the 
automatic  basis  is  based  upon 
appropriate  application  of  VA  credit 
standards 

Affected  Public  Business  or  other  for 
profit 

Estimated  Annual  Burden    100.000 
hours 

Estimated  Average  Burden  Per 
Respondent:  30  minutes 

Frequency  of  Response  Un  occasion 

Estimated  \'umber  of  Respondents: 
200,000 

Dated.  October  2.  20U3. 

Bv  direction  of  the  Secretary. 
lacqueline  Parks, 

IT  Spt^ciohfit.  Rf curds  Management  Senice. 
,FK  Uo(    03-258,39  Filed  10-10-03;  8:45  am] 

BILUNG  CODC  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Vocational  Rehabilitation  & 
Employment  Task  Force;  Notice  of 
Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  a  meeting  of  the  VA  Vocational 
Rehabilitation  &  Employment  (VR&F.) 
Task  Force  will  be  held  on  Wednesday, 


October  22.  2003,  in  Room  530  at  the 
VA  Central  Office,  HIO  Vermont 
Avenue,  NW,  Washington.  DC  20420. 
The  meeting  will  be  open  to  the  public. 

The  purpose  of  the  'Task  Force  is  to 
(onduct  an  independent  review  of  the 
VR&K  program  within  the  Veterans 
Benefits  Administration  (VBA).  The 
Task  Force  will  provide 
recommendations  to  the  Secretary  of 
\'eteraiis  Affairs  on  improving  the 
Department's  ability  to  provide 
comprehensive  services  and  assistance 
to  veterans  with  service-connected 
disabilities  and  emplovment  handicaps 
in  becoming  employable,  and  obtaining 
and  maintaining  suitable  employment. 
The  Fask  Force  will  also  assess 
indeptuulent  living  services  provided  by 

VBA. 

The  October  22,  2003.  meeting  will 
c  onvene  at  8  a.m.  and  adjourn  after  the 
Task  Force  has  completed  discussion  on 
potential  recommendations  designed  to 
improve  VA's  abilitv  to  deliver 
emplovment  and  vocational 
rehahiiitation  services  That  disc:ussion 
is  expected  to  focus  on  issues  that  fall 
generally  within  the  Task  Force's  areas 
of  emphasis — internal  management, 
systems  integration,  emplovment,  and 
independent  living  services. 

No  time  will  be  alloc:ated  for  receiving 
oral  presentations  from  the  public. 
Members  of  the  public  may  submit 
written  comments  for  review  by  the 
Committee  to:  Mr.  |ohn  O'Hara, 
Designated  Federal  Officer,  Vocational 
Rehabilitation  ik  Fmployment  Task 
Force,  ( /o  Office  of  Folu  v,  Planning, 
and  Preparedness  (OOHB),  Department  of 
\'eterans  Affairs,  810  Vermont  Avenue, 
NW.  Washington,  DC  20420.  Mr 
O'Hara's  email  is 

lohn.o'hara@mail.va. gov  and  his  fax 
number  is  (202)  273-5991. 

Udted:  October  .i.  2UUJ. 

Bv  Direction  of  the  Secretary. 
Phil  Riggin, 

C.onuuittt'.f  Mana^fuwnt  ()tlici:r. 
(FR  Doc.  03-25840  Filed  lO-lOttdash.OS; 
H  4i  ami 
BILUNG  CODE  S320-O1  -M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Performance  Review  Board  Members 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

SUMMARY:  I'nder  the  provisions  of  5 

r  S C   4  n4(c)(4]  agencies  are  required 
to  publish  a  notice  in  the  Federal 
Register  of  the  appointmt^nt  of 
Performance  Review  Board  (PRB) 
members    This  notice  revises  the  list  of 


members  of  the  Department  of  Veterans 
Affairs  (VA)  Performance  Review 
Boards,  which  was  published  in  the 
Federal  Register  (Vol.  67.  No.  185).  on 
September  24.  2002. 
EFFECTIVE  DATE:  October  14.  2003, 
FOR  FURTHER  INFORMATION  CONTACT; 
Charlotte  Moment.  Office  of  Human 
Resources  Management  (052B), 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue.  NW,,  Washington,  DC 
20420, (202)  273-8165. 

VA  Performance  Review  Board  (PRB) 

William  H.  Campbell,  Acting  Assistant 

Secretary  for  Human  Resources  and 

Administration  (Chairperson) 
Nora  E.  Egan,  Chief  of  Staff 
William  D.  Stinger,  Deputy  Under 

Secretary  for  Benefits,  Veterans 

Benefits  Administration 
Jonathan  B.  Perlin,  Deputy  Under 

Secretary  for  Health,  Veterans  Health 

Administration 
John  H.  Thompson,  Deputy  General 

Counsel 
D.  Mark  Catlett,  Principal  Deputy 

Assistant  Secretary  for  Management 
Lucretia  M.  McClenney.  Special 

Assistant 
Michael  G.  Sullivan,  Deputy  Inspector 

General 
Edward  F.  Meagher.  Deputy  Assistant 

Secretary'  for  Information  Technology 

Management 
Eligah  D.  Clark,  Chairman.  Board  of 

Veteran's  Appeals 
Ventris  C.  Gibson.  Deputy  Assistant 

Secretary  for  Hum.an  Resources 

Management  (Alternate) 
Michael  Walcoff.  Associate  Deputy 

Under  Secretary  for  Operations. 

Veterans  Benefits  Administration 

(Alternate) 
Laura  ].  Miller.  Assistant  Deputy  Under 

Secretary  for  Health  for  Operations 

and  Management  (Alternate) 

Veterans  Benefits  Administration  PRB 

William  D.  Stinger.  Deputy  Under 

Secretary  for  Benefits,  (Chairperson) 
Robert  ].  Epley,  Associate  Deputy  Under 

Secretary  for  Policy  &  Program 

Management 
lames  Bohmbach,  Chief  Financial 

Officer 
Michael  'Walcoff,  Associate  Deputy 

Under  Secretary  for  Field  Operations 
Geraldine  V.  Breakfield.  Associate 

Deputy  Under  Secretary  for 

Management 
Diana  M.  Rubens,  Director.  Western 

Area  Office 
Ronald  R.  Aument.  Deputy  Chief  of 

Staff.  Office  of  the  Secretary 

Veterans  Health  Administration  PRB 

Innathan  B.  Perlin.  M.D.,  Ph.D.. 
M.S.H.A..  Deputy  Under  Secretary  for 
Health  (Chairperson) 
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Laura  J.  Miller,  Assistant  Deputy  Under 

Secretary  for  Health  for  Operations 

and  Management  (Vice-Chairperson) 
Robert  A.  Perreault,  Director,  Business 

Office 
Peter  L.  Almenoff,  M.D.,  Acting 

Network  Director,  VISN  15 
Alfonso  R.  Batres,  Ph.D.,  Chief 

Readjustment  Counseling  Officer 
Linda  W.  Belton,  Network  Director, 

VISN  11 
Lawrence  A.  Biro,  Network  Director, 

VISN  4 
Leslie  M.  Burger,  M.D.,  Network 

Director,  VISN  20 
Jeanette  A.  Chirico-Post,  M.D.,  Network 

Director,  VISN  1 
Kenneth  J.  Clark,  Network  Director, 

VISN  22 
Thomas  J.  Craig,  M.D.,  Acting  Chief 

Quality  and  Performance  Officer 
Patricia  A.  Crosetti,  Acting  Clinical 

Logistics  Officer 
Joan  E.  Cummings,  M.D.,  Network 

Director,  VISN  12 
John  Dandridge,  Jr.,  Network  Director, 

VISN  9 
Jim  W.  Delgado,  Acting  Chief 

Communications  Officer 
James  B.  Donahoe,  Director,  Veterans 

Canteen  Service 
James  J.  Farsetta,  Network  Director, 

VISN  3 
William  F.  Feeley,  Network  Director, 

VISN  2 


Elwood  J.  Headley,  M.D.,  Network 

Director,  VISN  8 
Daniel  F.  Hoffinann,  Network  Director, 

VISN  6 
Thomas  V.  Holohan,  M.D.,  Chief  Patient 

Care  Services  Officer 
Thomas  J.  Hogan,  Director,  Management 

Support  Office  (Ex  Officio) 
Joy  W.  Hunter,  Chief  Learning  Officer/ 

Dean,  VA  Learning  University 
Joseph  A.  Klein,  Acting  Chief  Policy  and 

Planning  Officer 
Robert  M.  Kolodner,  M.D.,  Acting  Chief 

Information  Officer 
Robert  E.  Lynch,  M.D.,  Network 

Director,  VISN  16 
Charles  K.  Maffet,  M.D.,  Acting  Network 

Director,  VISN  19 
Susan  H.  Mather,  M.D.,  Chief  Public 

Health  and  Environmental  Hazards 

Officer 
Patricia  A.  McKlem,  Network  Director, 

VISN  18 
Frances  M.  Mm-phy,  M.D.,  M.P.H., 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-078-1] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

In  niitif  e  ducument  0  ^~2n2^  -I 
beginning  on  page  576S  i  in  the  i^^uf  uf 
Monddv,  C3c:tober  fi.  200  i,  th-  >ubuM  ! 
hpaciing  is  torrected  tu  read  as  set  forth 
abo'p 
\VR  Uo(    C:3-Z5253  Filed  10-10-03;  8:45  am^ 

BILLING  COOe  1 505-01 -0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48533;  File  No.  SR-PCX- 
2003-44] 

Self- Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to  the 
Posting  Period  for  Membership 
Applications 

Septeml".'!  J4    Jliui. 
(j  im^'tn  III 

In  notii  !■  liiK  ument  03-2475:^ 
beginning  nn  [lagf  SH.)67  in  the  issuf  of 
Sffitfiiibt  r  U).  200  i.  Ill  tfic  third 
r  (iluinn.  tfu'  dm  kft  nuiiihfr  is  ( (irrcctfd 
[n  rt'iid  a>  -st't  tnrth  abii\  c 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Part  71 

[Docket  No.  FAA-2003-14905:  Airspace 
Docket  No.  03-AGL-04] 

Modification  of  Class  E  Airspace; 
Cheboygan,  Ml 

('nrrt'i'tiini 

hi  rul>'  dn(  unu'iit  0  i-24H07  appearing 
on  fi.iue  .t')H17  in  tlu'  issue  ot  Mondav. 


September  29,  2003,  make  the  following 
correction: 

§71.1     [Corrected] 

On  page  55817,  in  the  second  column, 
in  §  71.1.  in  the  fifth  line  from  the 
bottom.  "84  31'109""  should  read, 
"84°31'09"". 

|FR  Do(  .  (;.i-24h()7  Filed  lO-lO-O.i;  8:45  am] 
BILLING  CODE  1505-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Policy  Statement  No.  ANM-GS-1 15-31] 

Conducting  Component  Level  Tests  to 
Demonstrate  Compliance 

(A)rrcctinn 

In  notice  document  03-23301 
beginning  on  page  54042  in  the  issue  of 
Mondav.  September  15.  2003,  in  the 
third  column,  the  docket  number  is 
corrected  to  read  as  set  forth  above. 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  575 

[Docket  No.  NHTSA-2001-9663;  Notice  3] 

RIN2127-AI81 

Consumer  Information;  New  Car 
Assessment  Program;  Rollover 
Resistance 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT 
ACTION:  Final  policy  statement. 

SUMMARY:  The  Transportation  Recall 
Enhancement,  Accountability,  and 
Documentation  Act  of  2000  requires 
NHTSA  to  develop  a  dvnamic  test  on 
rollovers  by  motor  vehicles  for  the 
purpo.ses  of  a  consumer  information 
program,  to  carry  out  a  program  of 
conducting  such  tests,  and,  as  these 
tests  are  being  developed,  to  conduct  a 
rulemaking  to  determine  how  best  to 
disseminate  test  results  to  the  public. 
This  document  modifies  NHTSA's 
rollover  resistance  ratings  in  its  New  (iar 
Assessment  Program  (NCAP)  to  include 
dynamic  rollover  tests  after  considering 
comments  to  our  previous  document. 
The  changes  described  in  this  document 
will  improve  consumer  information 
provided  by  NHTSA,  but  will  not  place 
regulatory  requirements  on  vehicle 
manufacturers 

DATES:  NCAP  rollover  resistance  ratings 
in  the  2004  model  year  will  be 
determined  using  the  system  established 
bv  this  document. 

Petitionr,:  Petitions  for  reconsideration 
must  be  received  b\  November  28.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  FVir 
technical  questions  you  may  contact 
Patrick  Bovd,  NVS-123,  Office  of 
Rulemaking,  National  Highway  Traffic 
Safety  .Administration.  400  Seventh 
Street.  SVV.,  Washington,  DC  20590  and 
Dr.  Riley  Garrott.  NVS-312,  NHTSA 
Vehicle  Research  and  Test  Center,  P.O. 
Box  37.  East  Liberty,  OH  43319.  Mr. 
Bovd  can  be  reached  by  phone  at  (202) 
366-6346  or  by  facsimile  at  (202)  49.3- 
2739.  Dr.  Garrott  can  be  reached  by 
phone  at  (937)  666-4511  or  bv  facsimile 
at  (937)  666-3590. 

SUPPLEMENTARY  INFORMATION: 

I,  Executive  Suinmarv 

II.  .Safety  Problem 
III  Background 

A  Kxi>,tmg  NCAP  Program  and  the  TREAD 

.Alt 
B  NatLondl  .Academy  of  Sciences  Study 
IV.  Notice  of  Proposed  Rulemdkmg 
\'.  Results  of  Dynamic  Maneuver  Tests  of  25 
Vehicles 


.\  I  Turn  Maneuver 
B   Fishhook  Maneuver 
{".   Loading  Conditions 
D  Test  Results 

VI  Rollover  Risk  Model 

VII  (Comments  to  the  Previous  Notice 
A  ("ombined  or  Separate  Rollover 

Resistanie  Ratings 

B.  Crash  Avoidance  Technologies 

C.  The  l-Turn  and  Fishhook  Maneuvers 

D.  Tire  Wear 

E.  Pavement  Temperature 

F.  Surface  Friction 

G.  Steering  Reversal 

H.  Fifteen-Passenger  Vans 

I   Tip-up  Criterion 

J.  Testing  of  Pa.ssenger  Cars  vs.  Light 

Trucks 
K.  Testing  with  Electronic  Stability  Control 

Systems 

VIII  Final  Form  for  Rollover  Resistance 
Ratings   ".Mternalive  I 

.\  (Combined  Ratings 
B   Dynamit  Testing 

C.  Demonstration  Progr.im 

IX.  Cost  Benefit  Statement 

X.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Ac  t 

C  National  Environmental  Policy  Act 

D.  Executive  Order  i:n'^.2  (Federalism) 

E.  Unfunded  Mandates  Act 

F.  Civil  lustice  Reform 

G  Paperwork  Reduction  Act 

H   Plain  l^anguage 
.Appendix  I   Fishhook  Test  Protocol 
.Appendix  !!   Development  of  Logistic 
Regression  Risk  Model 

I.  Executive  Summary 

While  the  total  number  of  highway 
fatalities  has  remained  relatively  stable 
over  the  past  decade,  the  number  of 
rollover  deaths  has  risen  substantially. 
According  to  NHTSA's  National  Center 
for  Statistics  and  Analysis,  from  1991  to 
2001  the  number  of  passenger  vehicle 
occupants  killed  in  all  motor  vehicle 
crashes  increased  4  percent,  while 
fatalities  in  rollover  crashes  increased 
10  percent.  In  the  same  decade, 
"passenger  car  occupant  fatalities  in 
rollovers  declined  15  percent  while 
rollover  fatalities  in  light  trucks 
increased  43  percent.  In  2001.  10,138 
people  died  in  rollover  crashes,  a  figure 
that  represents  32  percent  of  occupant 
fatalities  for  the  year 

In  response  to  that  trend,  NHTSA  has 
been  evaluating  rollover  testing  since 
1993.  In  2001,  NHTSA  bcsgan  publishing 
rollover  rating  information  for 
consumers,  supplementing  New  Car 
Assessment  Program  (NCAP)  frontal 
crashworthiness  ratings  that  began  in 
1979  and  side  impact  ratings  that  began 
in  1997 

When  (Congress  approved  the 
■  Transfiortdtion  Recall.  Enhancement, 
Accountability  and  Documentation 
(TREAD)  Act  of  November  2000 '■. 
Section  12  directed  the  .Secretary  of 
Transportation  to  "develop  a  dynamic 


test  on  rollovers  by  motor  vehicles  for 
a  consumer  information  program;  and 
carry  out  a  program  conducting  such 
tests.  As  the  Secretary  develops  a 
Irolloverl  test,  the  Secretary  shall 
conduct  a  rulemaking  to  determine  how 
best  to  disseminate  test  results  to  the 
public." 

On  [uly  3,  2001,  NHTSA  published  a 
Request  for  Comments  notice  (66  FR 
35179)  discussing  a  variety  of  dynamic 
rollover  tests  that  we  had  chosen  to 
evaluate  in  our  research  program  and 
what  we  believed  were  their  potential 
advantages  and  disadvantages. 

We  published  a  Notice  ofProposed 
Rulemaking  on  October  7,  2002  (67  FR 
62528)  that  proposed  alternative  ways  of 
using  the  dynamic  maneuver  test  results 
in  consumer  information  on  the  rollover 
resistance  of  new  vehicles. 

Beginning  with  rollover  ratings  for  the 
2004  model  year,  NHTSA  will  combine 
a  vehicles  Static  Stability  Factor  (SSF) 
measurement  with  its  performance  in 
the  so-called  "Fishhook"  maneuver.  The 
so-called  "J-Turn"  dynamic  test 
maneuver  discussed  in  previous  notices 
will  be  not  be  used  by  NHTSA  for  rating 
rollover  resistance.  Our  analysis  has 
found  that  the  J-Tum  maneuver  test 
does  not  add  any  meaningful 
information  to  what  is  obtained  from  the 
fishhook  maneuver  test  alone  (see 
Appendix  II. B).  The  predicted  rollover 
rate  will  be  translated  into  a  five-star 
rating  system  that  is  the  same  as  the  one 
now  in  use:  One  star  is  for  a  rollover 
rate  greater  than  40  percent:  two  stars, 
between  30  and  39  percent;  three  stars, 
between  20  and  29  percent;  four  stars, 
between  10  and  19  percent;  and  five 
stars  for  10  percent  or  less. 

This  decision  maximizes  the  vehicle 
information  used  to  make  the  rollover 
rate  prediction  and  will  allow  us  to 
ensure  that  rollover  NCAP  information 
corresponds  even  more  closely  to  real- 
world  rollovers.  We  have  also  decided 
to  present  our  rollover  information  as  a 
single  combined  rollover  rating  that 
most  commenters  agreed  would  be  more 
understandable  to  consumers. 

This  document  also  includes  a  test 
procedure  (Appendix  I)  for  conducting 
vehicle  maneuver  tests,  and  discusses 
testing  regimes  that  have  been 
incorporated  to  minimize  variability  in 
test  data. 

II.  Safety  Problem 

Rollover  crashes  are  complex  events 
that  reflect  the  interaction  of  driver, 
road,  vehicle,  and  environmental 
factors.  We  can  describe  the  relationship 
between  these  factors  and  the  risk  of 
rollover  using  information  from  the 
agency's  crash  data  programs.  We  limit 
our  discussion  here  to  light  vehicles, 
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which  .consist  of  (1)  passenger  cars  and 
(2)  multipurpose  passenger  vehicles  and 
trucks  under  4,536  kilograms  (10,000 
pounds)  gross  vehicle  weight  rating.^ 

According  to  the  2001  Fatality 
Analysis  Reporting  System  (PARS), 
10,138  people  were  killed  as  occupants 
in  light  vehicle  rollover  crashes,  which 
represent  32  percent  of  the  occupants 
killed  that  year  in  crashes.  Of  those, 
8,407  were  killed  in  single-vehicle 
rollover  crashes.  Seventy-eight  percent 
of  the  people  who  died  in  single-vehicle 
rollover  crashes  were  not  using  a  seat 
belt,  and  64  percent  were  partially  or 
completely  ejected  firom  the  vehicle 
(including  53  percent  who  were 
completely  ejected).  PARS  shows  that 
54  percent  of  light  vehicle  occupant 
fatalities  in  single-vehicle  crashes 
involved  a  rollover  event. 

Using  data  from  the  1997-2001 
National  Automotive  Sampling  System 
(NASS)  Crashworthiness  Data  System 
(CDS),  we  estimate  that  281,000  light 
vehicles  were  towed  from  a  police- 
reported  rollover  crash  each  year  (on 
average),  and  that  30,000  occupants  of 
these  vehicles  were  seriously  injured  or 
killed  (defined  as  any  fatality  or  an 
injury  with  an  Abbreviated  Injiuy  Scale 
(AIS)  rating  of  at  least  AIS  3).^  Of  these 
281,000  light  vehicle  rollover  crashes, 
225,000  were  single-vehicle  crashes. 
(The  NCAP  rollover  resistance  ratings 
estimate  the  risk  of  rollover  if  a  vehicle 
is  involved  in  a  single-vehicle  crash.) 
Sixty-one  percent  of  those  people  who 
suffered  a  serious  injury  in  single- 
vehicle  towaway  rollover  crashes  were 
not  using  a  seat  belt,  and  49  percent 
were  partially  or  completely  ejected 
(including  40  percent  who  were 
completely  ejected).  Estimates  from 
NASS  CDS  indicate  that  80  percent  of 
towaway  rollovers  were  single-vehicle 
crashes,  and  that  83  percent  (168,000)  of 
the  single-vehicle  rollover  crashes 
occurred  after  the  vehicle  left  the 
roadway.  An  audit  of  1992-96  NASS 
CDS  data  showed  that  about  95  percent 
of  rollovers  in  single-vehicle  crashes 
were  tripped  by  mechanisms  such  as 
curbs,  soft  soil,  pot  holes,  guard  rails, 
and  wheel  rims  digging  into  the 
pavement,  rather  than  by  tire/road 
interface  friction  as  in  the  case  of 
untripped  rollover  events. 

According  to  the  1997-2001  NASS 
General  Estimates  System  (GES)  data, 
62,000  occupants  aimually  received 


'For  brevity,  we  use  the  term  "light  trucks"  in 
this  document  tc  refer  to  vans,  minivans,  sport 
utility  vehicles  (SUVs),  and  pickup  trucks  under 
4,536  kilograms  (10,000  pounds)  gross  vehicle 
weight  rating.  NHTSA  has  also  used  the  term 
"[.TVs "  to  refer  to  the  same  vehicles. 

■'A  broken  hip  with  splintering  of  the  bone  is  an 
example  of  an  AIS  3  injury. 


injuries  rated  as  K  or  A  on  the  police 
KABCO  injury  scale  in  rollover  crashes, 
(The  police  KABCO  scale  calls  A 
injuries  "incapacitating,"  but  their 
actual  severity  depends  on  local 
reporting  practice.  An  "incapacitating" 
injury  may  meau  that  the  injury  was 
visible  to  the  reporting  officer  or  that  the 
officer  called  for  medical  assistance.  A 
iC  injury  is  fatal.)  The  data  indicate  that 
215,000  single- vehicle  rollover  crashes 
resulted  in  49,000  Kot  A  injuries.  Pifty 
percent  of  those  with  Kot  A  injury  in 
single-vehicle  rollover  crashes  were  not 
using  a  seat  belt,  and  24  percent  were 
partially  or  completely  ejected  from  the 
vehicle  (including  21  percent  who  were 
completely  ejected).  Estimates  from 
NASS  GES  indicate  that  13  percent  of 
light  vehicles  in  police-reported  single- 
vehicle  crashes  rolled  over.  The 
estimated  risk  of  rollover  differs  by  light 
vehicle  type:  10  percent  of  cars  and  10 
percent  of  vans  in  police-reported 
single-vehicle  crashes  rolled  over, 
compared  to  18  percent  of  pickup  trucks 
and  27  percent  of  SUVs.  The 
percentages  of  all  police-reported 
crashes  for  each  vehicle  type  that 
resulted  in  rollover  were  1.7  percent  for 
cars,  2.0  percent  for  vans,  3.8  percent  for 
pickup  trucks  and  5.5  percent  for  SUVs 
as  estimated  by  NASS  GES. 

in.  Background 

A.  Existing  NCAP  Program  and  the 
TREAD  Act 

NHTSA's  NCAP  program  has  been 
publishing  comparative  consumer 
information  on  frontal  crashworthiness 
of  new  vehicles  since  1979,  on  side 
crashworthiness  since  1997,  and  on 
rollover  resistance  since  January  2001 
(66  PR  3388).  This  notice  does  not 
establish  a  new  consumer  information 
program  on  rollover  resistance  ratings. 
Rather,  it  refines  our  existing  rollover 
resistance  rating  program  in  accordance 
with  the  requirements  of  the  TREAD  Act 
and  the  recommendations  of  the 
National  Academy  of  Sciences. 

The  present  NCAP  rollover  resistance 
ratings  are  based  on  the  Static  Stability 
Pactor  (SSF)  of  a  vehicle,  which  is  the 
ratio  of  one  half  its  track  width  to  its 
center  of  gravity  (e.g.)  height  (see 
h  ttp  ://www.nh  tsa .  dot.gov/h  ot/ rollover/ 
for  ratings  and  explanatory- 
information).  After  an  evaluation  of 
some  driving  maneuver  tests  in  1997 
cmd  1998,  we  chose  to  use  SSP  instead 
of  any  driving  maneuvers  to 
characterize  rollover  resistance.  As  we 
explained  in  our  notices  establishing 
rollover  NCAP,  we  chose  SSP  as  the 
basis  of  our  ratings  because  it  represents 
the  first  order  factors  that  determine 
vehicle  rollover  resistance  in  the  vast 


majority  of  rollovers  which  are  tripped 
by  impacts  with  curbs,  soft  soil,  pot 
holes,  guard  rails,  etc.  or  by  wheel  rims 
digging  into  the  pavement.  In  contrast, 
untripped  rollovers  are  those  in  which 
tire/road  interface  friction  is  the  only 
external  force  acting  on  a  vehicle  that 
rolls  over.  Driving  maneuver  tests 
directly  represent  on-road  untripped 
rollover  crashes,  but  such  crashes 
represent  less  than  five  percent  of 
rollover  crashes.^ 

At  the  time,  we  believed  it  was 
necessary  to  choose  between  SSP  and 
driving  maneuver  tests  as  the  basis  for 
rollover  resistance  ratings.  SSP  was 
chosen  because  it  had  a  number  of 
advantages:  it  is  highly  correlated  with 
actual  crash  statistics;  it  can  be 
measured  accurately  and  inexpensively 
and  explained  to  consumers;  and 
changes  in  vehicle  design  to  improve 
SSP  are  unlikely  to  degrade  other  safety 
attributes.  We  also  considered  the  fact 
that  an  improvement  in  SSP  represents 
an  increase  in  rollover  resistance  in  both 
tripped  and  untripped  circumstances 
while  maneuver  test  performance  can  be 
improved  by  reduced  tire  traction  and 
certain  implementations  of  electronic 
stability  control  that  we  believe  are 
unlikely  to  improve  resistance  to 
tripped  rollovers. 

Congress  funded  NHTSA's  rollover 
NCAP  program,  but  directed  the  agency 
to  enhance  the  program.  Section  12  of 
the  "Transportation  Recall, 
Enhancement,  Accountability  and 
Documentation  (TREAD)  Act  of 
November  2000"  directs  the  Secretary  to 
"develop  a  dynamic  test  on  rollovers  by 
motor  vehicles  for  a  consumer 
information  program;  and  carry  out  a 
program  conducting  such  tests.  As  the 
Secretary  develops  a  [rollover]  test,  the 
Secretary  shall  conduct  a  rulemaking  to 
determine  how  best  to  disseminate  test 
results  to  the  public."  The  rulemaking 
was  to  be  carried  out  by  November  1 , 
2002. 

On  July  3,  2001,  NHTSA  published  a 
Request  for  Comments  notice  (66  PR 
35179)  regarding  uur  research  plans  to 
assess  a  number  of  possible  dynamic 
rollover  tests.  The  notice  discussed  the 
possible  advantages  and  disadvantages 
of  various  approaches  that  had  been 
suggested  by  manufacturers,  consumer 
groups,  and  NHTSA's  prior  research. 
The  driving  maneuver  tests  to  be 
evaluated  fit  into  two  broad  categories: 
closed-loop  maneuvers  in  which  all  test 
vehicles  attempt  to  follow  the  same 
path;  and  open-loop  maneuvers  in 
which  all  test  vehicles  are  given 
equivalent  steering  inputs.  The 


'  NHTSA  Reseach  Note,  "Passenger  Vehicles  in 
Untripped  Rollovers."  September  1999 
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principal  theme  of  the  comments  was  a 
sharp  division  of  opinion  about  whether 
the  dynamic  rollover  test  should  be  a 
closed  loop  maneuver  test  like  the  ISO 
3388  double  lane  change  that 
emphasizes  the  handling  properties  of 
vehicles  or  whether  it  should  be  an 
open  loop  maneuver  like  a  [-Turn  or 
Fishhook  that  are  limit  maneuvers  in 
which  vulnerable  vehicles  would 
actuallv  tip  up.  Ford  recommended  a 
different  type  of  closed  loop  lane  change 
maneuver  in  which  a  path-following 
robot  or  a  mathematical  correction 
method  would  be  used  to  evaluate  all 
vehicles  on  the  same  set  of  paths  at  the 
same  lateral  acceleration.  It  used  a 
measurement  of  partial  wheel  unloading 
without  tip-up  at  0.7g  lateral 
acceleration  as  a  performance  criterion 
in  contrast  to  the  other  closed  loop 
maneuver  tests  that  used  maximum 
speed  through  the  maneuver  as  the 
performance  criterion.  Another  unique 
comment  was  a  recommendation  from 
Suzuki  to  use  a  sled  test  developed  by 
Exponent  Inc.  to  simulate  tripped 
rollovers. 

The  subsequent  test  program  (using 
four  SLTVs  in  various  load  conditions 
and  with  and  without  electronic 
stability  control  enabled  on  two  of  the 
SUVs)  showed  that  open-loop  maneuver 
tests  using  an  automated  steering 
controller  could  be  performed  with 
better  repeatability  of  results  than  the 
other  maneuver  tests.  The  |-Tum 
maneuver  and  the  Fishhook  maneuver 
(with  steering  reversal  at  maximum 
vehicle  roll  angle)  were  found  to  be  the 
most  objective  tests  of  the  susceptibility 
of  vehicles  to  maneuver-induced  on- 
road  rollover.  Except  for  the  Ford  test, 
the  closed  loop  tests  were  found  not  to 
measure  rollover  resistance.  Instead,  the 
tests  of  maximum  speed  through  a 
double  lane  change  responded  to 
vehicle  agility  None  of  the  test  vehicles 
tipped  up  during  runs  in  which  they 
maintained  the  prescribed  path  even 
when  loaded  with  roof  ballast  to 
experimentally  reduce  their  rollover 
resistance.  The  speed  scores  of  the  test 
vehicles  in  the  closed  loop  maneuvers 
were  found  to  be  unrelated  to  their 
resistance  to  tip-up  in  the  open-loop 
maneuvers  that  actually  caused  tip-up. 
The  test  vehicle  that  was  clearly  the 
poorest  performer  in  the  maneuvers  that 
caused  tip-ups  achieved  the  best  score 
(highest  speed)  in  the  ISO  3388  and  CV 
short  course  double  lane  change,  and 
one  vehicle  improved  its  score  in  the 
ISO  3388  test  when  roof  ballast  was 
added  to  reduce  its  rollover  resistance. 
Due  to  the  non-limit  test  conditions 
and  the  averaging  necessary  for  stable 
wheel  force  measurements,  the  wheel 
unloading  measured  in  the  Ford  test 


appeared  to  be  more  quasi-static  (as  in 
driving  in  a  circle  at  a  steady  speed  or 
placing  the  vehicle  on  a  centrifuge)  than 
dynamic.  Sled  tests  were  not  evaluated 
because  we  believed  that  SSF  already 
provided  a  good  indicator  of  resistance 
to  tripped  rollover. 

B  National  Academy  of  Sciences  Study 

During  the  time  NHTSA  was 
evaluating  dynamic  maneuver  tests  in 
response  to  the  TREAD  Act.  the 
National  Academy  of  Sciences  (NAS) 
was  conducting  a  study  of  the  four  SSF- 
based  rollover  resistance  ratings  and 
was  directed  to  make  recommendations 
regarding  driving  maneuver  tests.  We 
expected  the  NAS  recommendations  to 
have  a  strong  influence  on  TREAD- 
mandated  changes  to  NCAP  rollover 
resistance  ratings. 

When  NHTSA  proposed  the  present 
SSF  rollover  resistance  ratings  in  June 
2000  (65  FR  34998).  vehicle 
manufacturers  generally  opposed  it 
because  they  believed  that  SSF  as  a 
measure  of  rollover  resistance  is  too 
simple  since  it  does  not  include  the 
effects  of  suspension  deflections,  tire 
traction  and  electronic  stability  control 
(ESC).  In  addition,  the  vehicle 
manufacturers  argued  that  the  influence 
of  vehicle  factors  on  rollover  risk  is  too 
slight  to  warrant  consumer  information 
ratings  for  rollover  resistance.  In  the 
conference  report  of  the  FY2001  DOT 
Appropriations  Act,  Congress  permitted 
NHTSA  to  move  forward  with  its 
rollover  rating  program,  but  directed  the 
agency  to  fund  a  National  Academy  of 
Sciences  (NAS)  study  on  vehicle 
rollover  ratings.  The  study  topics  were 
"whether  the  static  stability  factor  is  a 
scientifically  valid  measurement  that 
presents  practical,  useful  information  to 
the  public  including  a  comparison  of 
the  static  stability  factor  test  versus  a 
test  with  rollover  metrics  based  on 
dynamic  driving  conditions  that  may 
induce  rollover  events."  The  National 
Academy's  report  was  completed  and 
made  available  at  the  end  of  Februar\' 
2002. 

The  NAS  study  found  that  SSF  is  a 
scientifically  valid  measure  of  rollover 
resistance  for  which  the  underlying 
physics  and  real-world  crash  data  are 
consistent  with  the  conclusion  that  an 
increase  in  SSF  reduces  the  likelihood 
of  rollover.  It  also  found  that  dynamic  , 
tests  should  c:omplement  static 
measures,  such  as  SSF.  rather  than 
replace  them  in  consumer  information 
on  rollover  resistance.  The  dynamic 
tests  the  NAS  recommended  would  be 
driving  maneuvers  used  to  assess 
"transient  vehicle  behavior  leading  to 
rollover." 


The  NAS  study  also  made 
recommendations  concerning  the 
statistical  analysis  of  rollover  risk  and 
the  representation  of  ratings.  It 
recommended  that  we  use  logistic 
regression  rather  than  linear  regression 
for  analysis  of  the  relationship  between 
rollover  risk  and  SSF,  and  it 
recommended  that  we  consider  a 
higher-resolution  representation  of  the 
relationship  betwaen  rollover  risk  and 
SSF  than  is  provided  by  the  current 
five-star  rating  system. 

We  published  a  Notice  of  Proposed 
Rulemaking  on  October  7,  2002  (67  FR 
62528)  that  proposed  alternative  ways  of 
using  the  dynamic  maneuver  test  results 
in  consumer  information  on  the  rollover 
resistance  of  new  vehicles.  We  chose  the 
I-Turn  and  Fishhook  maneuver  (with 
roll  rate  feedback)  as  the  dynamic 
maneuver  tests  because  they  were  the 
type  of  limit  maneuver  tests  that  could 
directly  lead  to  rollover  as 
recommended  by  the  NAS.  We  also 
proposed  to  use  a  logistic  regression 
analysis  to  determine  the  relationship 
between  vehicle  properties  and  rollover 
risk,  as  recommended  by  the  NAS.  The 
resulting  rollover  resistance  ratings  were 
proposed  to  be  part  of  NHTSA's  New 
Car  Assessment  Program  (NCAP).  Also, 
we  proposed  two  methods  for 
presenting  rollover  resistance  ratings  for 
consumer  information. 

rV.  Notice  of  Proposed  Rulemaking 

The  TREAD  Act  calls  for  a  rulemaking 
to  determine  how  best  to  disseminate 
rollover  test  results  to  the  public,  and 
our  Notice  of  Proposed  Rulemaking 
(NPRM)  of  October  7,  2002  (67  FR 
62528)  proposed  two  alternatives  for 
using  the  dynamic  test  results  in 
consumer  information  on  the  rollover 
resistance  of  new  vehicles.  In  this  case 
the  term  "rulemaking"  refers  more  to 
the  process  than  to  the  product.  This 
document  does  not  amend  the  Code  of 
Federal  Regulations,  but  establishes 
NHTSA's  policy  on  consumer 
information  regarding  the  rollover 
resistance  program.  As  mentioned 
above,  this  program  places  no 
requirements  on  vehicle  manufacturers, 
only  some  on  NHTSA. 

While  the  TREAD  Act  calls  for  a 
rulemaking  to  determine  how  best  to 
disseminate  the  rollover  test  results,  the 
development  of  the  dynamic  rollover 
test  is  simply  the  responsibility  of  the 
Secretary.  Based  on  NHTSA's  recent 
research  to  evaluate  rollover  test 
maneuvers,  the  National  Academy  of 
Sciences'  study  of  rollover  ratings, 
comments  to  the  July  3,  2000  notice, 
extensive  consultations  with  experts 
from  the  vehicle  industry,  consumer 
groups  and  academia.  and  NHTSA's 
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previous  research  in  1997-8,  the  agency 
chose  the  J-Tiun  and  the  Fishhook 
maneuvers  as  dynamic  rollover  tests. 
They  are  the  limit  maneuver  tests  that 
NHTSA  foiuid  to  have  the  highest  levels 
of  objectivity,  repeatability  and 
discriminatory  capability.  The 
document  announced  that  vehicles 
would  be  tested  in  two  load  conditions 
using  the  J-Tum  at  up  to  60  mph  and 
the  Fishhook  maneuver  at  up  to  50  mph. 
Both  maneuvers  would  be  conducted 
with  an  automated  steering  controller, 
and  the  reverse  steer  of  the  Fishhook 
maneuver  would  be  timed  to  coincide 
with  the  maximum  roll  angle  to  create 
an  objective  "worst  case"  for  all 
vehicles  regardless  of  differences  in 
resonant  roll  frequency.  Figines  1  and  2 
illustrate  the  open-loop  steering  wheel 
motions  characterizing  these 
maneuvers.  The  light  load  condition 
would  be  the  weight  of  the  test  driver 
and  instruments,  approximating  a 
vehicle  with  a  driver  and  one  front  seat 
passenger.  The  notice  announced  that 
the  heavy  load  condition  would  add 
additional  175  lb  manikins  in  all  rear 
seat  positions. 

The  National  Academy  of  Sciences 
recommended  that  dynamic  maneuver 
tests  be  used  to  supplement  rather  than 
replace  Static  Stability  Factor  in 
consumer  information  on  rollover 
resistance.  NHTSA  proposed  two 
alternatives  for  consumer  information 
ratings  on  vehicle  rollover  resistance 
that  included  both  dynamic  maneuver 
test  results  and  Static  Stability  Factor. 
The  first  alternative  was  to  include  the 
dynamic  test  results  as  vehicle  variables 
along  with  SSF  in  a  statistical  model  of 
rollover  risk  that  would  combine  their 
predictive  power.  This  is  conceptually 
similar  to  the  present  ratings  in  which 
a  statistical  model  is  used  to  distinguish 
between  the  effects  of  vehicle  variables 
and  demographic  and  road  use  variables 
recorded  for  state  crash  data  on  a  large 
number  of  single-vehicle  crashes.  The 
National  Academy  of  Sciences 
recommended  using  a  logistic  regression 
model  for  this  purpose.  Such  a  model 
would  be  used  to  predict  the  rollover 
rate  in  single-vehicle  crashes  for  a 
vehicle  considering  both  its  d)mamic 
maneuver  test  performance  and  its 
Static  Stability  Factor  for  an  average 
driver  population  (as  a  common  basis  of 
comparison). 

Under  the  first  alternative,  the  "star 
rating"  of  a  vehicle  would  be  based  on 
its  rollover  rate  in  single-vehicle  crashes 
predicted  by  a  statistical  model.  The 
format  would  be  the  same  as  for  the 
present  rollover  ratings  (for  example, 
one  star  for  a  predicted  rollover  rate  in 
single-vehicle  crashes  greater  than  40 
percent  and  five  stars  for  a  predicted 


rollover  rate  less  than  10  percent).  The 
present  rollover  ratings  are  based  on  a 
linear  regression  model  using  state  crash 
reports  of  241,000  single- vehicle  crashes 
of  100  make/model  vehicles.  We 
proposed  to  replace  the  current  rollover 
risk  model  with  one  that  uses  the 
performance  of  the  vehicle  in  dynamic 
maneuver  tests  as  well  as  its  SSF  to 
predict  rollover  risk.  The  performance 
of  a  vehicle  in  dynamic  maneuver  tests 
would  be  simply  whether  it  tipped  up 
or  not  in  each  of  the  four  maneuver/load 
combinations. 

In  order  to  compute  this  logistic 
model  for  rollover  risk,  it  is  necessary  to 
have  the  dynamic  maneuver  test  results 
as  well  as  SSF  for  a  number  of  vehicles 
with  rollover  rates  established  by  state 
crash  reports  of  single-vehicle  crashes. 
We  had  the  SSF  measurements  and 
established  rollover  rates  for  the  100 
make/model  vehicles  upon  which  we 
based  the  static  rating  system  but  not 
their  dynamic  maneuver  test  results. 
Thus,  we  asked  for  comment  on  the 
suitability  of  a  rating  method  that 
combines  static  and  dynamic  vehicle 
properties  in  a  single  rating  and  on  the 
validity  of  logistic  regression  analysis 
for  the  risk  model  that  combines  the 
properties  in  a  way  that  is  predictive  of 
real- world  crash  experience. 

The  NPRM  notice  aimounced  that  we 
were  going  to  perform  the  dynamic 
maneuver  tests  on  about  25  of  the  100 
make/model  vehicles  for  which  we  had 
SSF  measurements  and  substantial  state 
crash  data.  Time  and  budget  constraints 
would  not  permit  testing  all  100 
vehicles.  With  these  dynamic  maneuver 
test  results  and  our  existing  crash  and 
SSF  information  we  would  be  able  to 
compute  the  new  risk  model  using  a 
standard  statistical  package  of  computer 
programs  (SAS)  for  logistic  regression 
analysis.  This  final  dociunent  presents 
the  dynamic  maneuver  test  results  for 
24  of  the  100  vehicles,  chosen  to  span 
the  SSF  range  and  to  represent  high 
production  vehicles  of  each  type 
(passenger  car,  van,  pickup  truck  and 
sport  utility  vehicle  (SUV)).  An 
additional  SUV  with  a  lower  SSF  than 
found  among  the  100  vehicles  was  also 
included.  The  resulting  risk  model  is 
presented  in  this  document. 

The  second  alternative  we  proposed 
was  to  have  separate  ratings  for  Static 
Stability  Factor  and  for  dynamic 
maneuver  test  performance.  Dynamic 
maneuver  tests  directly  represent  on- 
road  untripped  rollovers.  Under  this 
alternative,  the  dynamic  maneuver  test 
performance  would  be  used  to  rate 
resistance  to  imtripped  rollovers  in  a 
qualitative  scale.  Barring  imforeseen 
results  of  the  dynamic  maneuver  tests  of 
the  25  vehicle  group,  the  obvious 


qualitative  scale  would  be:  A  for  no  tip- 
ups,  B  for  tip-up  in  one  maneuver,  C  for 
tip-ups  in  two  maneuvers,  D  for  tip-ups 
in  three  maneuvers  and  E  for  tip-ups  in 
all  four  maneuvers/load  combinations. 

A  statistical  risk  model  is  not  possible 
for  untripped  rollover  crashes,  because 
they  appear  to  be  relatively  rare  events 
and  they  cannot  be  reliably  identified  in 
state  crash  reports.  For  this  alternative, 
the  current  Static  Stability  Factor  based 
system  would  be  used  to  rate  resistance 
to  tripped  rollovers  (since  we  believe 
most  of  the  rollovers  reported  in  the 
state  crash  reports  are  tripped).  Again 
we  asked  for  conunents  on  the 
usefulness  and  validity  of  the  concept  in 
the  NPRM  notice,  but  we  could  not  offer 
examples  of  actual  vehicle  ratings 
because  the  tests  had  not  yet  been 
conducted. 

V.  Results  of  Dynamic  Maneuver  Tests 
of  25  Vehicles 

This  section  presents  an  overview  of 
the  test  maneuvers  and  the  results  for  25 
vehicles  that  were  used  to  develop  the 
logistic  regression  risk  model.  A  more 
extensive  account  of  the  test  program  is 
contained  in  the  Phase  VI  and  VII 
Report  that  has  been  placed  in  Docket 
NHTSA-2001-9663.  A  detailed 
description  of  how  we  will  perform  the 
maneuver  tests  for  NCAP  ratings  is 
contained  in  Appendix  I. 

The  NHTSA  J-Tum  and  Fishhook 
(with  roll  rate  feedback)  maneuver  tests 
were  performed  for  25  vehicles 
representing  four  vehicle  types 
including  passenger  cars,  vans,  pickup 
trucks  and  SUVs.  We  chose  mainly  high 
production  vehicles  that  spanned  a 
wide  range  of  SSF  values,  using  vehicles 
NHTSA  already  owned  where  possible. 
Except  for  foin  2001  model  year 
vehicles  NHTSA  purchased  new,  the 
vehicle  suspensions  were  rebuilt  with 
new  springs  and  shock  absorbers,  and 
other  parts  as  required  for  all  the  other 
vehicles  included  in  the  test  program. 

A.  J-Tum  Maneuver 

The  NHTSA  }-Tum  maneuver 
represents  an  avoidance  maneuver  in 
which  a  vehicle  is  steered  away  from  an 
obstacle  using  a  single  input.  The 
maneuver  is  similar  to  the  J-Tum  used 
during  NHTSA's  1997-98  rollover 
research  program  and  is  a  common 
maneuver  in  test  programs  conducted 
by  vehicle  manufactiu^rs  and  others. 
Often  the  J-Tum  is  conducted  with  a 
fixed  steering  input  (handwheel  angle) 
for  all  test  vehicles.  In  its  1997-98 
testing,  NHTSA  used  a  fixed  handwheel 
angle  of  330  degrees.  In  the  testing  that 
preceded  the  NPRM  notice,  we 
developed  an  objective  method  of 
specifying  equivalent  handwheel  angles 
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for  I-Turn  tests  of  various  vehicles, 
taking  into  account  their  differences  in 
steering  ratio,  wheelbase  and  linear 
range  understeer  properties.  {See 
NHTSA's  Phase  IV  report  docketed  with 
the  NPRM  notice  as  item  38  in  Docket 
No.  NHTSA  2001-9663).  Under  this 
method,  one  first  measures  the 
handwheel  angle  that  would  produce  a 
steady-state  lateral  acceleration  of  0.3  g 
at  50  mph  on  a  level  paved  surface  for 
a  particular  vehicle.  In  brief,  the  0.3  g 
value  was  chrtsen  because  the  steering 
angle  variability  associated  with  this 
lateral  acceleration  is  quite  low  and 
there  is  no  possibility  that  stability 
control  intervention  could  confound  the 
test  results.  Since  the  magnitude  of  the 
handwheel  position  at  0.3  g  is  small,  it 
must  be  multiplied  by  a  scalar  to  have 
a  high  maneuver  severity.  In  the  case  of 
the  I-Turn.  the  handwheel  angle  at  0.3 
g  was  multiplied  by  eight.  When  this 
scalar  is  multiplied  by  the  average 
handwheel  angle  at  0.3  g  lobserved 
during  NHTSA's  1997-98  rollover 
research  program),  the  result  is 
approximately  330  degrees.  Figure  1 
illustrates  the  J-Turn  maneuver  in  terms 
of  the  automated  steering  inputs 
commanded  by  the  programmable 
steering  machine.  The  rate  of  the 
handwheel  turning  is  1000  degrees  per 
second. 

To  begin  the  maneuver,  the  vehicle 
was  driven  in  a  straight  line  at  a  speed 
slightly  greater  than  the  desired 
entrance  speed.  The  driver  released  the 
throttle,  coasted  to  the  target  speed,  and 
then  triggered  the  commanded 
handwheel  input.  The  nominal 
maneuver  entrance  speeds  used  in  the  I- 
Turn  maneuver  ranged  from  35  to  60 
mph.  increased  in  5  mph  increments 
until  a  termination  condition  was 
achieved.  Termination  conditions  were 
simultaneous  two  inch  or  greater  lift  of 
a  vehicle's  inside  tires  (two-wheel  lift) 
or  completion  of  a  test  performed  at  the 
maximum  maneuver  entrance  speed 
without  two-wheel  lift.  If  two-wheel  lift 
was  observed,  a  downward  iteration  of 
vehicle  speed  was  used  in  1  mph 
increments  until  such  lift  was  no  longer 
detected.  Once  the  lowest  speed  for 
which  two-wheel  lift  could  be  detected 
was  isolated,  two  additional  tests  were 
performed  at  that  speed  to  monitor  two- 
wheel  lift  repeatability. 

B.  Fishhook  Maneuver 

The  second  maneuver  test,  the 
fishhook  maneuver,  uses  steering  inputs 
that  approximate  the  steering  a  driver 
acting  in  pcmic  might  use  in  an  effort  to 
regain  lane  position  after  dropping  two 
wheels  off  the  roadway  onto  the 
shoulder.  In  the  NPRM  notice,  we 
described  it  as  a  road  edge  recovery 


maneuver.  As  pointed  out  by  some 
commenters.  it  is  performed  on  a 
smooth  pavement  rather  than  at  a  road 
edge  drop-off.  but  its  rapid  steering 
input  followed  by  an  over-correction  is 
representative  of  a  general  loss  of 
control  situation.  The  original  version  of 
this  test  was  developed  by  Toyota,  and 
variations  of  it  were  suggested  by  Nissan 
and  Honda.  NHTSA  has  experimented 
with  several  versions  since  1997.  and 
the  present  test  includes  roll  rate 
feedback  in  order  to  time  the  counter- 
steer  to  coincide  with  the  maximum  roll 
angle  of  each  vehicle  in  response  to  the 
first  steer. 

Figure  2  describes  the  Fishhook 
maneuver  in  terms  of  the  automated 
steering  inputs  commanded  by  the 
programmable  steering  machine  and 
illustrates  the  roll  rate  feedback.  The 
initial  steering  magnitude  and 
countersteer  magnitudes  are  symmetric, 
and  are  calculated  by  multiplying  the 
handwheel  angle  that  would  produce  a 
steady  state  lateral  acceleration  of  0.3  g 
at  50  mph  on  level  pavement  by  6.5. 
The  average  steering  input  is  equivalent 
to  the  i;70  degree  handwhwl  angle  used 
in  earlier  forms  of  the  maneuver  but.  as 
in  the  case  of  the  J-Turn,  the  procedure 
above  is  an  objective  way  of 
compensating  for  differences  in  steering 
gear  ratio,  wheelbase  and  understeer 
properties  between  vehicles.  The 
fishhook  maneuver  dwell  times  (the 
time  between  completion  of  the  initial 
steering  ramp  and  the  initiation  of  the 
countersteer)  are  defined  by  the  roll 
motion  of  the  vehicle  being  evaluated, 
and  can  varv  on  a  test-to-test  basis.  This 
is  made  possible  by  having  the  steering 
machine  monitor  roll  rate  (roll  velocity). 
If  an  initial  steer  is  to  the  left,  the 
steering  reversal  following  completion 
of  the  first  handwheel  ramp  occurs 
when  the  roll  rate  of  the  vehicle  first 
equals  or  goes  below  1.5  degrees  per 
second.  If  an  initial  steer  is  to  the  right, 
the  steering  reversal  following 
completion  of  the  first  handwheel  ramp 
occurs  when  the  roll  rate  of  the  vehicle 
first  equals  or  exceeds  -1.5  degrees  per 
second.  The  handwheel  rates  of  the 
initial  steer  and  countersteer  ramps  are 
720  degrees  per  second. 

To  begin  the  maneuver,  the  vehicle 
was  driven  in  a  straight  line  at  a  speed 
slightly  greater  than  the  desired 
entrance  speed.  The  driver  released  the 
throttle,  coasted  to  the  target  speed,  and 
then  triggered  the  commemded 
handwheel  input  described  in  Figure  2. 
The  nominal  maneuver  entrance  speeds 
used  in  the  fishhook  maneuver  ranged 
from  35  to  50  mph.  increased  in  5  mph 
increments  until  a  termination 
condition  was  achieved.  Termination 
conditions  included  simultaneous  two 


inch  or  greater  lift  of  a  vehicle's  inside 
tires  (two-wheel  lift)  or  completion  of  a 
test  performed  at  the  maximum 
maneuver  entrance  speed  without  two- 
wheel  lift.  If  two-wheel  lift  was 
observed,  a  downward  iteration  of 
vehicle  speed  was  used  in  1  mph 
increments  until  such  lift  was  no  longer 
detected.  Once  the  lowest  speed  for 
which  two-wheel  lift  could  be  detected 
was  isolated,  two  additional  tests  were 
performed  at  that  speed  to  check  two- 
wheel  lift  repeatability. 

C.  Loading  Conditions 

The  vehicles  were  tested  in  each 
maneuver  in  two  load  conditions  in 
order  to  create  four  levels  of  stringency 
in  the  suite  of  maneuver  tests.  The  light 
load  was  the  test  driver  plus 
instrumentation  in  the  front  passenger 
seat,  which  represented  two  occupants. 
A  heavier  load  was  used  to  create  a 
higher  level  of  stringency  for  each  test. 
In  our  NPRM.  we  announced  that  the 
heavy  load  would  include  175  lb 
anthropomorphic  forms  (water 
dummies)  in  all  rear  seat  positions. 
During  the  test  of  the  25  vehicles,  it 
became  obvious  that  heavy  load  tests 
were  being  run  at  very'  unequal  load 
conditions  especially  between  vans  and 
other  vehicles  (two  water  dummies  in 
some  vehicles  but  six  water  dummies  in 
others).  While  very'  heavy  passenger 
loads  can  certainly  reduce  rollover 
resistance  and  potentially  cause  special 
problems,  crashes  at  those  loads  are  too 
few  to  greatly  influence  the  overall 
rollover  rate  of  vehicles.  Over  94%  of 
van  rollovers  in  our  293,000  crash 
database  occurred  with  five  or  fewer 
occupants,  and  over  99%  of  rollovers  of 
other  vehicles  occurred  with  five  or 
fewer  occupants.  The  average  passenger 
loads  of  vehicles  in  our  crash  database 
was  less  than  two:  1.81  for  vans;  1.54  for 
SUVs;  1.48  for  cars;  and  1.35  for  pickup 
trucks.  In  order  to  use  the  maneuver 
tests  to  predict  real-world  rollover  rates, 
it  seemed  inappropriate  to  test  the 
vehicles  under  widely  differing  loads 
that  did  not  correspond  to  the  real- 
world  crash  statistics.  Therefore,  the 
tests  used  to  develop  a  statistical  model 
of  rollover  risk  were  changed  to  a 
uniform  heavy  load  condition  of  three 
water  dummies  (representing  a  5- 
occupant  loading)  for  all  vehicles 
capable  of  carrying  at  least  five 
occupants.  Some  vehicles  were  loaded 
with  only  two  water  dummies  because 
thev  were  designed  for  four  occupants. 
For  pickup  trucks,  water  dummies  were 
loaded  in  the  bed  at  approximately  the 
same  height  as  a  passenger  in  the  front 
seat. 

To  avoid  disruption,  the  tests  were 
completed  under  the  original  loading 
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plan.  Then  we  conducted  tests  at  a  5- 
occupant  heavy  load  only  for  those 
vehicles  in  which  loading  differences 
might  influence  tip-up.  If  the  vehicle 
had  completed  the  maneuver  without 
tip-up  with  more  than  three  water 
dummies  in  the  rear  it  was  not 
necessary  to  retest  at  a  lighter  load. 
Likewise,  if  the  vehicle  tipped  up  in  the 
light  load  (no  water  dummies) 
condition,  it  was  not  necessary  to  retest 
with  three  water  dummies  in  the  rear. 
We  have  never  observed  a  vehicle  for 
which  a  greater  passenger  load 
improved  performance  in  a  tip-up  test. 

D.  Test  Results 

The  test  residts  in  Table  1  reflect  the 
performance  either  measured  or 


imputed  as  described  for  a  heavy-load 
condition  representing  5  occupants 
except  for  the  Ford  Explorer  2DR,  the 
Chevrolet  Tracker  and  Metro  that  were 
designed  for  only  four  occupants,  and 
the  Honda  CRV,  Honda  Civic  and 
Chevrolet  Cavalier  that  could  not  be 
loaded  to  the  5  occupant  level  without 
exceeding  a  gross  axle  weight  rating 
because  of  the  additional  weight  of  the 
outriggers. 

Note  that  Table  1  includes  some 
results  collected  diuing  tests  performed 
with  alternative  steering  angles. 
Although  the  steering  angles  used 
diu-ing  these  tests  were  still  based  on  the 
handwheel  angle  that  would  produce  a 
steady-state  lateral  acceleration  of  0.5  g 


at  50  mph  on  a  level  paved  surface,  the 
scalars  used  to  calculate  the  steering 
angles  were  smaller.  These  tests  were 
performed  because,  for  some  vehicles, 
the  methods  used  to  calculate  the 
steering  inputs  used  in  the  J-Tirni  and/ 
or  Fishhook  maneuvers  can  produce 
"excessive"  steering — steering  angles  so 
great  that  maneuver  severity  is  actually 
reduced  [i.e.,  the  lateral  force  capability 
of  the  tires  is  exceeded).  As  an  example, 
consider  the  Ford  Ranger  4WD  and 
Aerostar.  These  vehicles  required  a 
reduction  of  the  J-Turn  steering  scalar 
from  8.0  to  7.0  (Ranger  4WD)  or  6.0 
(Aerostar)  before  J-Tiu-n  steering  was 
able  to  produce  two-wheel  lift. 


Table  1.— Dynamic  Maneuver  Test  Results  (the  Check  Mark  Indicates  Tip-Up  Observed) 


Veh.  group 
number 


47  

43  

44  

66  

89  

58  

59  

70  

74 

53  

91  

88  

85  

54  

83  

67  

90  

68  

73  

22  

19  

18  

7  

26  

Model  range/make/model 


Total  Tip-ups 


'92-00 

'95-03 

'95-'01 

'95-'01 

'96-'00 

'93-'97 

'8&-'97 

'95-'02 

'88-'98 

'88-'02 

'89-98 

'88-'98 

'93-'97 

•97-02 

'97-'01 

•88-'96 

'88-'95 

■88-'98 

•96-00 

■95-'98 

'95-'01 

'88-'94 

'91-96 

'88-'95 

'92-'95 


Mitsut>ishi  Montero  4WD 

Chevrolet  Blazer  2WD  

Ford  Explorer  2dr  2WD  

Ford  Explorer  4dr  4WD 

Toyota  4Runner  4WD  

Ford  Ranger  p/u  4WD 

Jeep  Cherokee  4WD 

Acura  SLX/lsuzu  Trooper  4WD  

Ford  Aerostar  2WD  

Chevrolet  Astro  2WD  

Chevrolet/Geo  Tracker  4WD 

Chevrolet  K1500  p/u  4WD  

Ford  Ranger  p/u  2WD 

Ford  F-150  p/u  2WD  

Honda  CR-V  4WD  .'. 

Ford  F-150  p/u  2WD  

Dodge  Caravan/Plymouth  Voyager  2WD 

Chevrolet  C1500  p/u  2WD 

Dodge  Caravan/Plymouth  Voyager  2WD 

Ford  Windstar  2WD  

Chevrolet/Geo  Metro 

Chevrolet  Cavalier 

Chevrolet  Caprice  

Ford  Taunis 

Honda  Civk: 


Nominal 
statk:  sta- 
bility factor 


Fishhook 
light  (FL) 
(2occ.) 


Fishhook 

heavy  (FH) 

(5occ.) 


J-tum  light 
(JL)  (2  occ.) 


J-tum  heavy 

(JH)  (5  ooc.) 


0.95 
1.02 
1.06 
1.06 
1.06 
1.07 
1.08 
1.09 
1.10 
1.12 
1.13 
1.14 
1.17 
1.18 
1.19 
1.19 
1.21 
1.22 
1.23 
1.24 
1.29 
1.32 
1.40 
1.45 
1.48 


• 
• 


• 

• 


• 
• 


• 

• 
• 


• 
• 
• 
• 


• 
• 


• 
• 


• 
• 


• 
• 


• 
• 


11 


Ehuing  some  Fishhook  test^,  excessive 
steering  caused  some  vehicles  to  reach 
their  maximum  roll  angle  response  to 
the  initial  steering  input  before  it  had 
been  fully  completed  (this  is  essentially 
equivalent  to  a  "negative"  Ti  in  Figure 
2).  Since  dwell  time  duration  can  have 
a  significant  effect  on  how  the  Fishhook 
maneuver's  ability  to  produce  two- 
wheel  Uft,  we  believe  that  excessive 
steering  may  stifle  the  most  severe 
timing  of  the  coimter  steer  for  some 
vehicles.  In  an  attempt  to  better  insiue 
high  maneuver  severity,  a  number  of 
vehicles  that  did  not  produce  two-wheel 
lift  with  steering  inputs  calculated  with 


the  6.5  multiplier  were  also  tested  with 
lesser  steering  angles  by  reducing  the 
multiplier  to  5.5.  This  change  reduced 
the  likelihood  of  excessive  steering,  and 
increased  the  dwell  times  observed 
during  the  respective  maneuvers.  In  the 
case  of  the  Ford  Ranger  4x2,  Fishhook 
maneuvers  with  steering  inputs  based 
on  the  reduced  multiplier  were  able  to 
produce  two-wheel  lift.  Such  lift  was 
not  observed  when  the  original  steering 
was  used  (i.e.,  when  a  muJtiplier  of  6.5 
was  used).  We  have  modified  the 
Fishhook  test  procedure  to  include  tests 
at  the  steering  angle  determined  by  the 
5.5  multiplier  for  vehicles  that  do  not 


tip  up  using  the  original  steering  angle 
determination. 

Each  test  vehicle  in  Table  1 
represented  a  generation  of  vehicles 
whose  model  year  range  is  given. 
Twenty-fom  of  the  vehicles  were  taken 
fi-om  100  vehicle  groups  whose  1994-98 
crash  statistics  in  six  states  were  the 
basis  of  the  present  SSF  based  rollover 
resistance  ratings.  The  vehicle  group 
niunbers  used  to  identify  these  vehicles 
in  the  prior  notices  (65  FR  34998  and  66 
FR  3388)  are  given  for  convenience.  The 
nominal  SSFs  used  to  describe  the 
vehicle  groups  in  the  prior  statistical 
studies  are  given.  While  there  were 
some  variations  between  the  SSFs  of  the 
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individual  test  vehicles  and  the  nominal 
vehicle  group  SSF  values,  the  nominal 
SSFs  were  retained  for  the  present 
statistical  analyses  because  they 
represent  vehicles  produced  over  a  wide 
range  of  years  in  many  cases  and 
provide  a  simple  comparison  between 
the  risk  model  presented  in  this 
document  and  that  discussed  in  the 
previous  notices. 

The  check  marks  under  the  various 
test  maneuver  names  indicate  which 
vehicles  tipped  up  during  the  tests. 
Eleven  of  die  twenty-five  vehicles 
tipped  up  in  the  Fishhook  maneuver 
conducted  in  the  heavy  condition.  The 
heavy  condition  represented  a  Five- 
occupant  load  for  all  vehicles  except  the 
six  mentioned  above  that  were  limited 
to  a  four-occupant  load  by  the  vehicle 
seating  positions  and  GVWR.  All  eleven 
were  among  the  sixteen  test  vehicles 
with  SSFs  less  than  1  20.  None  of  the 
vehicles  with  higher  SSFs  tipped  up  in 
anv  test  maneuver.  The  fishhook  test 
under  the  heavy-  load  clearly  had  the 
greatest  potential  to  cause  tip-up  The 
groups  of  vehicles  that  tipped  up  in 
other  tests  were  subsets  of  the  larger 
group  of  eleven  that  tipped  up  in  the 
fishhook  heavy  test.  There  were  seven 
vehicles  in  the  group  that  tipped  up  in 
the  I-Tum  heav7  test,  six  of  which  also 
tipped  up  in  the  Fishhook  light  test.  The 
[-Turn  light  test  had  the  least  potential 
to  tip  up  vehicles.  Only  three  vehicles 
tipped  up,  all  of  which  had  tipped  up 
in  even.'  other  test. 

VT.  Rollover  Risk  Model 

In  its  study  of  our  rating  system  for 
rollover  resistance  (Transportation 
Research  Board  Special  Report  265),  the 
National  Academy  of  Sciences  (NAS) 
recommended  that  we  use  logistic 
regression  rather  than  linear  regression 
for  analysis  of  the  relationship  between 
rollover  risk  and  SSF.  Logistic 
regression  has  the  advantage  that  it 
operates  on  ever\'  crash  data  point 
directly  rather  than  requiring  that  the 
crash  data  be  aggregated  by  vehicle  and 
state  into  a  smaller  number  of  data 
points.  For  example,  we  now  have  state 
data  reports  of  about  293,000  single- 
vehicle  crashes  of  the  hundred  vehicle 
make/models  (together  with  their 
corporate  cousins)  whose  single-vehicle 
crashes  we  have  been  tracking  in  six 
states.  The  logistic  regression  analysis  of 
this  data  would  have  a  sample  size  of 
293,000.  producing  a  narrow  confidence 
interval  on  the  repeatability  of  the 
relationship  between  SSF  and  rollover 
rate.  In  contrast,  the  linear  regression 
analysis  operates  on  the  rollover  rate  of 
the  hundred  vehicle  make/models  in 
each  of  the  six  states.  It  produces  a 
maximum  sample  size  of  only  600  (100 


vehicles  times  six  states)  minus  the 
number  of  samples  for  which  fewer  than 
25  crashes  were  available  for 
determining  the  rollover  rate  (a  data 
quality  control  practice).  Confidence 
limits  computed  for  a  data  sample  size 
of  600  will  be  much  greater  than  those 
based  on  a  sample  size  of  293,000.  On 
average,  each  sample  in  the  linear 
regression  analysis  was  computed  from 
over  400  crash  report  samples.  However, 
ordinary  techniques  to  compute  the 
confidence  intervals  of  linear  regression 
results  do  not  take  into  account  the 
actual  sample  size  represented  by 
aggregated  data.  The  statistical  model 
created  to  combine  SSF  and  dynamic 
test  information  in  the  prediction  of 
rollover  risk  was  computed  by  means  of 
logistic  regression  as  recommended  by 
the  NAS.  Logistic  regression  is  well 
suited  to  the  correlation  with  crash  data 
of  vehicle  properties  that  include  both 
continuous  variables  like  SSF  and 
binary  variables  like  tip-up  or  no  tip-up 
in  maneuver  tests. 

We  had  previously  considered  logistic 
regression  during  the  development  of 
the  SSF  based  rating  svstem  (66  FR 
3388,  January  12,  2001.  p. 3393),  but 
found  that  it  consistently  under- 
predicted  the  actual  rollover  rate  at  the 
low  end  of  the  SSF  range  where  the 
rollover  rates  are  high.  The  NAS  study 
acknowledged  this  situation  and  gave 
the  example  of  another  analysis 
technique  (non-parametric)  that  made 
higher  rollover  rate  predictions  at  the 
low  end  of  the  SSF  .scale.  In  the  NPRM, 
we  discussed  our  plan  to  first  examine 
ways  to  improve  the  fit  of  the  logistic 
regression  model  to  the  actual  rollover 
rates  in  the  simpler  model  with  SSF  as 
the  only  vehicle  attribute  before 
expanding  the  logistic  regression  model 
to  predict  rollover  rates  using  maneuver 
test  results  and  SSF  as  vehicle 
attributes.  In  this  way.  the  addition  of 
maneuver  test  results  is  more  likely  to 
have  an  effect  that  reflects  the 
additional  information  they  represent 
on  rollover  causation. 

Appendix  II  discusses  the  details  of 
seeking  a  mathematical  transformation 
of  SSF  to  improve  the  accuracy  of 
logistic  regression  models.  We  found 
that  logistic  regression  on  the 
transformation  '•Log(SSF-0.9)"  rather 
than  on  SSF  directly  computed  a  risk 
model  whose  predictions  of  rollovers 
per  single-vehicle  crash  more  closely 
matched  the  relationship  between 
vehicle  SSF  and  actual  rollover  rates 
observed  in  state  crash  data.  We  sought 
to  optimize  the  accuracy  of  the 
predictions  in  the  SSF  range  between 
1.0  and  1.25  that  includes  the  vehicles 
with  the  highest  rollover  rates,  even  at 
the  expense  of  accuracy  in  predicting 


the  low  rollover  rates  at  high  end  of  the 
SSF  scale.  The  risk  model  that  resulted 
from  this  exercise  is  equivalent  to  the 
SSF-based  rating  system  used  for  2001- 
2003  NCAP  rollover  resistance  ratings 
except  that  it  was  computed  using 
logistic  regression  rather  than  linear 
regression  as  the  statistical  technique. 
Figure  3  compares  the  logistic 
regression  model  and  linear  regression 
model  formerly  used  for  NCAP  ratings. 
The  linear  regression  model  is  not  in  the 
form  of  a  straight  line  because  it  also 
operated  on  a  transformation  of  SSF 
(Log(SSF)  in  this  case).  The  logistic 
regression  model  is  the  more  accurate  at 
lower  half  of  the  SSF  range,  and  the 
linear  regression  model  is  the  more 
accurate  at  the  upper  half  of  the  SSF 
range.  The  two  curves  are  quite  similar, 

A  good  logistic  regression  risk  model 
using  SSF  only  was  the  starting  point 
for  models  using  dynamic  variables 
together  with  SSF.  The  dynamic 
maneuver  test  results  (tip-up  or  no  tip- 
up  in  each  maneuver/load  combination 
in  Table  1)  were  used  as  four  binary 
dynamic  variables  in  the  logistic 
regression  analysis.  The  dynamic 
variables  were  entered  in  addition  to 
SSF  to  describe  the  vehicle.  The  same 
driver  and  road  variables  from  state 
crash  reports  discussed  above  were 
used.  The  state  crash  report  data  for 
twenty  four  of  the  vehicles  used  in  the 
logistic  regression  analysis  with 
dynamic  maneuver  test  variables  was  a 
subset  of  the  database  of  293,000  single- 
vehicle  crashes  described  above.  One 
extra  vehicle  was  added  for  the 
maneuver  tests  that  was  not  among  the 
100  vehicle  groups  we  had  studied 
previouslv.  but  state  crash  report  data 
from  the  same  years  and  states  was 
obtained  for  it.  However,  the  database 
with  SSF  and  dynamic  maneuver  test 
was  much  smaller  than  the  293,000 
sample  size  available  for  the  logistic 
regression  model  with  SSF  only.  Its 
sample  size  was  96.000  single-vehicle 
crashes  of  25  vehicles  including  20.000 
rollovers.  Appendix  II  contains  a  more 
detailed  discussion. 

First,  we  tried  each  dynamic  variable 
separately  in  conjunction  with  SSF.  The 
models  using  variables  for  performance 
in  the  Fishhook  heavy  and  J-Turn  heavy 
maneuvers  predicted  a  greater  rollover 
risk  for  those  vehicles  that  tipped  up  in 
the  maneuver  test.  However,  the  models 
using  variables  for  performemce  in  the 
Fishhook  light  and  J-Tum  light 
maneuvers  predicted  a  greater  rollover 
risk  for  vehicles  that  did  not  tip  up. 

We  do  not  believe  vehicles  that  tip  up 
in  the  least  severe  maneuvers  are 
actually  safer  than  those  that  do  not  tip 
up.  A  more  rational  interpretation  is 
that  the  numbers  of  vehicle  tipping  up 
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in  these  maneuvers  were  too  few  to 
establish  a  definitive  correlation.  Only 
three  vehicles  tipped  up  in  the  J-Tum 
light  maneuver,  and  six  vehicles  tipped 
up  in  the  Fishhook  light  maneuver. 
Only  one  more  vehicle  tipped  up  in  the 
J-Tum  heavy  maneuver  than  in  the 
Fishhook  light,  and  the  prediction  of  the 
model  with  J-Tiun  heavy  was  consistent 
with  expectations  that  tipy-up  in  the  test 
predicts  greater  rollover  risk.  However, 
the  extra  vehicle  in  the  J-Tiun  heavy  tip- 
up  group  was  the  Ford  Ranger  2  WD 
with  a  very  large  sample  size  of  over 
8,000  single- vehicle  crashes  (nearly  10 
percent  of  the  entire  data  base). 
Next  we  computed  a  logistic 
regression  model  combining  SSF  with 
the  dynamic  variables  for  both 
maneuvers,  Fishhook  heavy  and  J-Tum 
heavy,  that  were  observed  to  have  a 
directionally  correct  result  when 
entered  into  the  model  individually. 
The  variable  for  J-Tum  heavy  was 
rejected  by  the  logistic  regression 
program  as  not  statistically  significant 
in  tlie  presence  of  the  Fishhook  heavy 
variable.  In  other  words,  the  predictions 
based  on  tip-up  in  the  Fishhook  heavy 
maneuver  do  not  change  whether  or  not 
the  vehicle  also  tips  up  in  the  J-Tum 
heavy  maneuver. 

Figure  4  shows  the  final  model  that 
uses  Fishhook  heavy  as  the  only 
necessary  dynamic  variable.  This  model 
has  a  risk  prediction  for  vehicles  that  tip 
up  in  the  dynamic  maneuver  tests  based 
on  the  greatest  number  of  vehicles 
possible  in  our  25  vehicle  data  base.  All 
1 1  vehicles  that  tipped  up  in  any 
maneuver  are  represented  on  the  tip-up 
curve,  and  the  14  vehicles  without  tip- 
up  are  represented  on  the  other  curve. 
The  risk  curve  in  Figure  4  representing 
vehicles  that  tipped  up  in  the  Fishhook 
heavy  maneuver  is  very  similar  to  the 
logistic  regression  model  based  on  SSF 
only  in  Figure  3  (that  was  based  on  the 
rollover  rates  of  100  vehicles).  This 
result  is  logical  because  the  SSF  only 
model  was  optimized  for  best  fit  in  the 
1.00  to  1.25  SSF  range  that  included  all 
vehicles  tipping  up  in  dynamic 
maneuver  tests.  Also,  the  fact  that  the 
risk  curve  of  the  logistic  regression 
model  in  Figure  3  that  was  based  on  the 
SSF  of  100  vehicles  closely  matches  the 
risk  curve  in  Figiu-e  4  that  was  based  on 
1 1  vehicles  that  tipped  up  in  the 
dynamic  tests  suggests  that  the  curve  in 
Figiue  4  is  robust.  However,  the  small 
difference  in  Figure  4  between  the  risk 
curve  for  vehicles  that  tip  up  in  the 
dynamic  test  and  the  risk  curve  for 
those  that  do  not  tip  up  suggests  that  the 
predictive  power  of  tip-up  in  the 
dynamic  test  may  not  be  great. 

Our  testing  and  logistic  regression 
analysis  was  sufficient  to  assign  a 


greater  rollover  risk  to  vehicles  that 
tipped  up  in  the  most  severe  maneuver 
than  to  those  that  did  not  tip  up  at  all. 
However,  the  extra  risk  was  small,  and 
we  were  not  able  to  distinguish  a 
rollover  risk  difference  between  vehicles 
that  tipped  up  in  the  less  severe 
Fishhook  maneuver  with  a  two 
occupant  load  from  those  that  tipped  up 
only  with  a  five  occupant  load.  In 
general,  vehicles  that  tip  up  in  the 
Fishhook  maneuver  wiUi  a  two 
occupant  load  also  tip  up  at  a  slower 
entry  speed  in  the  Fishhook  maneuver 
with  a  five  occupant  load  than  those 
that  do  not.  Therefore,  oiu-  data  does  not 
allow  us  to  distinguish  rollover  risk 
differences  between  vehicles  on  the 
basis  of  maneuver  entry  speed  for  tip- 
up.  The  objective  of  using  different  load 
conditions  and  different  maneuvers 
instead  of  different  speeds  in  a  single 
maneuver  to  provide  a  range  of  test 
severity  was  to  reduce  the  sensitivity  of 
the  result  to  extraneous  factors  such  as 
tire  wear. 

It  is  noteworthy  that  the  final  rollover 
risk  model  required  results  from  only 
the  fishhook  maneuver.  This  is  an 
advantage  from  the  standpoint  of 
minimizing  the  practical  problems  of 
the  effects  of  tire  wear  during  a  test 
series  and  of  deviations  from  uniformity 
of  siuface  friction  at  a  test  facility.  The 
fishhook  maneuver  produces  less  wear 
on  the  test  tires  and  requires  only  about 
2  or  3  lane  widths  of  imiform  test 
surface  versus  10  or  more  lane  widths 
for  the  J-Tum  maneuver.  The 
commenters  also  considered  it  more 
representative  of  a  real  driving  situation 
than  the  J-Tum. 

Vn.  Comments  to  the  NPRM  Notice  and 
Agency  Response 

We  received  39  comments  to  the 
NPRM  notice  from  vehicle 
manufacturers,  equipment  suppliers, 
test  labs,  public  interest  groups,  the 
National  Transportation  Safety  Board, 
the  Insurance  Institute  for  Highway 
Safety,  attomeys,  and  members  of  the 
public.  Mainly,  the  comments  addressed 
whether  the  static  and  dynamic 
measurements  should  be  used  for 
separate  ratings  of  rollover  resistance  or 
for  a  combined  rating  based  on  a  risk 
model.  The  natvire  of  the  dynamic 
maneuver  tests,  testing  of  15-passenger 
vans,  and  several  practical  testing  issues 
such  as  the  extraneous  effects  of  tire 
wear,  siuface  condition  and  ambient 
temperatiu-e  were  also  addressed.  The 
notice  also  introduced  the  related 
subject  of  handling  ratings  that  was  not 
part  of  the  TREAD  Act  requirements. 
We  received  a  number  of  valuable 
comments  on  handling  tests,  and  we  are 
still  soliciting  information.  However, 


the  subject  of  this  notice  is  confined  to 
the  TREAD  Act  requirements  for 
dynamic  rollover  ratings. 

A.  Combined  or  Separate  Rollover 
Resistance  Ratings 

The  main  question  posed  in  the 
NPRM  notice  was  whether  the  rollover 
resistance  ratings  should  reflect  the 
combined  statistical  power  of  SSF  and 
dynamic  tests  for  predicting  rollover 
risk  or  whether  ratings  of  rollover  risk 
using  SSF  alone  should  continue, 
supplemented  with  a  qualitative 
comparison  of  dynamic  test 
performance.  The  document  gave 
alternative  A  as  a  risk  model  determined 
by  logistic  regression  analysis  of  state 
crash  reports  of  single-vehicle  crashes 
for  about  25  vehicles  with  known  SSF 
and  dynamic  test  results.  That  process 
led  to  the  risk  model  described  in 
Section  VI,  however  the  mathematical 
calculation  of  the  model  could  not  be 
performed  until  the  completion  of  a 
lengthy  dynamic  test  program. 
Alternative  B  in  the  notice  was  a 
continuation  of  rollover  risk  prediction 
using  SSF-only  plus  qualitative  separate 
dynamic  scores  of  A,  B,  C,  D,  or  E 
signifying  the  number  of  maneuvers  in 
which  the  vehicle  tripped  up  without  a 
risk  interpretation. 

Commenters  representing  TKW 
Automotive,  National  Automobile 
Dealers  Association  (NADA),  General 
Motors  (GM),  AUiance  of  Automobile 
Manufacturers  (Alliance),  Association  of 
International  Automobile  Manufacturers 
(AIAM),  Insiuance  Institute  for  Highway 
Safety  (IIHS),  Bosch,  Consumers  Union, 
Advocates  for  Highway  and  Auto  Safety 
(Advocates),  Toyota.  Continental-Teves 
and  Public  Citizen  remarked  directly  on 
the  question  of  combined  versus 
separate  use  of  SSF  and  dynamic 
maneuver  tests  in  rollover  resistance 
ratings.  Except  for  Continental-Teves 
and  Bosch,  the  commenters  were  in 
favor  of  ratings  that  combined  the  SSF 
and  dynamic  maneuver  tests  in  a  single 
rating.  Consumers  Union  specifically 
supported  the  logit  risk  model  operating 
on  a  moderate  risk  scenario  (in  which 
rollover  rates  vary  in  the  approximate 
range  of  0.075  to  0.55  across  the  range 
of  vehicles)  as  a  way  of  combining  the 
SSF  and  dynamic  maneuver  tests.  It 
commented  that  using  the  risk  model  it 
described  was  consistent  with  the 
recommendations  of  the  NAS  study.  We 
believe  the  risk  model  we  have 
developed  is  consistent  with 
recommendation  of  NAS  and 
Consmners  Union.  It  is  the  logit  model 
with  the  risk  scenario  (of  demographic 
and  road  condition  variables)  that 
represents  the  average  crash  conditions 
of  293,000  actual  single-vehicle  crashes. 
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It  produces  predicted  rollover  rates  in 
the  range  of  0.09  to  0.50  for  vehicles 
ranging  from  tip-up  to  no  tip-up  in 
maneuvers  and  from  1.0  to  1.55  in  SSF. 

The  other  cornmenters  in  favor  of 
combined  ratings  were  primarily 
concerned  that  separate  ratings  would 
be  too  confusing  to  serve  as  consumer 
information.  They  believed  a  combined 
rating  was  the  only  viable  option,  but 
they  did  not  comment  specifically  on 
the  means  used  by  NHTSA  to  develop 
the  combined  risk,  model.  IIHS  and  the 
Alliance  (along  with  Carr  Engineering) 
suggested  that  another  comment  period 
following  the  notice  containing  the 
actual  model  (as  opposed  to  the 
example  given  in  the  NPRM  notice) 
would  be  necessary.  GM  suggested  that 
the  risk  model  be  developed  through  a 
collaborative  effort  along  the  lines  of  the 
Motor  Vehicle  Safety  Research  .\dvisory 
Committee,  and  the  Alliance  suggested 
a  working-level  dialog  between  N'HTS.\ 
and  the  auto  industry  to  develop  the 
risk  model.  TRW  supported  a  single 
rating  that  would  be  computed  on  the 
basis  of  the  SSF  only  model  with  a 
predetermined  number  of  stars  added  or 
subtracted  for  dynamic  maneuver 
performance  (determined  without  a 
statistical  relationship  to  risk). 
Advocates  expressed  wariness  that  the 
combined  rating  could  be  misleading  to 
consumers  unless  it  corresponded  to 
real-world  rollover  rates.  Public  Citizen 
preferred  the  c:ombined  rating 
developed  from  a  risk  model.  It  was 
concerned  that  consumers  would  focus 
more  attention  on  the  dynamic 
maneuvers  in  separate  ratings  although 
the  tests  represent  an  event  (on-road 
untripped  rollover)  that  occurs  in  less 
than  5  percent  of  actual  rollover  crashes. 

Continental-Teves  and  Bosch  prefer 
separate  ratings  for  SSF  and  dynamic 
maneuver  tests.  Continental-Teves 
stated  that  "the  relative  effects  of  SSF 
and  dynamic  performance  are  not  well 
understood,  and  may  not  be  the  same 
for  ever\'  vehicle  or  ever>'  driver. '"  Bosch 
stated  that  "static  and  dynamic  ratings 
should  be  separate,  as  they  are  both 
equallv  important  with  regards  to 
indicating  stability  and  safety  of  the 
vehicle."  Bosch  further  explained  that  " 
a  combined  rating  may  not  adequately 
show  the  influence  of  such  systems 
[Electronic  Stability  Control  and 
Rollover  Mitigation]  which  in  turn 
would  not  encourage  manufacturers  to 
add  systems  to  vehicles  that  increase 
overall  vehicle  safety  in  potential 
rollover  as  well  as  many  other 
situations." 

B.  Crash  Avoidance  Technologies 

Some  of  the  stated  expectations  of  the 
cornmenters  about  rollover  resistance 


ratings  are  unrealistic.  The  rollover 
resistance  ratings  predict  the  likelihood 
of  a  single-vehicle  crash  becoming  a 
rollover.  They  do  not  predict  the 
likelihood  of  the  vehicle  becoming 
involved  in  a  single-vehicle  crash. 
Similarly,  the  frontal  and  side  NCAP 
crashworthiness  ratings  do  not  predict 
the  likelihood  of  the  vehicle  striking  an 
object  head-on  or  being  struck  from  the 
side.  The  Alliance  comment  anticipates 
the  dilemma.  While  conceding  that  SSF 
is  strongly  correlated  with  a  tripped 
rollover  once  the  vehicle  is  already  off- 
road,  it  states  that  "the  likelihood  of 
being  involved  in  a  single-vehicle  crash 
in  the  first  place  "particularly  one 
involving  off-road  excursion  "is 
influenced  much  more  by  demographic 
and  environmental  influences  than  is 
the  scenario  examined  for  SSF 
purposes."  The  scenario  used  in  the 
combined  risk  model  is  the  same 
scenario  used  in  the  SSF  model,  namely 
the  average  demographic  and 
environmental  variables  reported  by  the 
states  for  the  entire  293.000  single- 
vehicle  crash  data  base  we  have 
collected.  We  think  this  is  the  best 
scenario  to  characterize  single-vehicle 
crashes. 

The  Alliance  is  concerned  that  our 
model  "mav  fail  to  account  for 
potentiallv  beneficial  technologies  for 
av(nding  single-vehicle  and  rollover 
crashes,  such  as  electronic  stability 
control  and  variable  ride  high 
suspension  systems."  Its  concern  is 
unnecessarv  for  variable  ride-height 
suspension  systems.  whii:h  will  be 
tested  in  the  highway  rather  than  off- 
road  height  for  both  SSF  and  dynamic 
maneuver  tests,  and  the  technology  will 
certainlv  improve  the  rating  of  vehicles 
so  equipped 

However,  the  Alliance  is  right  that  the 
model  does  not  predict  the  risk  of  a 
single-vehicle  crash.  NHTSA  has  been 
very  clear  in  public  notices,  consumer 
information  and  web  site  presentations 
that  neither  the  SSF  risk  model  nor  the 
proposed  combined  SSF  and  dynamic 
maneuver  risk  model  predict  the  risk  of 
having  a  single-vehicle  crash.  From  the 
standpoint  of  rollover  resistance,  single- 
vehicle  crashes  are  a  measure  of 
exposure.  The  prediction  is  of  the  risk 
of  a  rollover  resulting  from  the  exposiAe 
of  the  vehicle  to  a  single-vehicle  crash. 
The  risk  of  rollover  in  the  event  of  a 
single-vehicle  crash  is  strongly 
influenced  by  vehicle  properties,  but  the 
vehicle  properties  of  moderi^vehicles 
have  far  less  influence  in  comparison  to 
demographic  and  environmental  factors 
regarding  the  risk  of  a  single-vehicle 
crash  in  the  first  place.  However, 
electronic  yaw  stability  control  may 


provide  a  real-world  reduction  in  single- 
vehicle  crashes. 

We  have  been  optimistic  about  the 
potential  of  electronic  yaw  stability 
control  to  reduce  single-vehicle  crashes. 
NHTSA's  consumer  information 
identifies  its  availability  as  standard  or 
optional  equipment  on  individual 
vehicles  and  explains  how  it  operates  to 
help  a  driver  maintain  control  in 
extreme  circumstances.  One  of  the 
reasons  we  are  exploring  the  possibility 
of  NCAP  handling  ratings  is  to  describe 
the  effect  of  yaw  stability  control  on 
handling  predictability.  However,  the 
technology  has  not  been  in  widespread 
use  long  enough  to  produce  much  crash 
evidence  for  the  evaluation  of  its  real- 
world  effectiveness  in  preventing  single- 
vehicle  crashes.  Our  previous  attempts 
at  evaluating  its  effectiveness  were 
thwarted  by  insufficient  data. 

Part  of  the  motivation  for  the  NAS 
study  of  NHTSA's  SSF-based  rollover 
resistance  ratings  was  the  Alliance's 
concern  that  yaw  stability  control  was 
not  being  considered.  In  its  public  oral 
presentation  to  the  NAS  study 
committee  in  May  2001,  NHTSA  said  it 
did  not  expect  yaw  stability  control  to 
have  a  large  effect  on  the  risk  of  rollover 
given  a  single-vehicle  crash.  In  its  view, 
the  large  majority  of  rollovers  were  the 
result  of  various  types  of  tripping,  and 
SSF  represented  the  most  important 
vehicle  attributes  in  those 
circumstances.  NHTSA  believes  that  the 
greatest  potential  effect  of  yaw  stability 
control  was  in  reducing  single-vehicle 
crashes  in  the  first  place.  Therefore,  we 
suggested  to  the  committee  that  rather 
than  trv'ing  to  predict  rollovers  per 
single-vehicle  crash  with  dynamic 
maneuver  tests,  we  should  keep  SSF  for 
that  purpose  and  adjust  the  comparative 
risk  tor  vehicles  with  yaw  stability 
control  by  the  effect  of  yaw  stability 
control  to  reduce  exposure  to  single- 
vehicle  crashes.  However,  establishing 
the  effectiveness  of  yaw  stability  control 
would  require  data  not  available  for  at 
least  two  or  three  more  years.  Neither 
the  NAS  committee  nor  the  Alliance, 
which  was  active  in  providing  the 
committee  information,  expressed 
interest  in  this  suggestion.  But  the 
present  comments  indicate  that  finding 
a  way  to  include  the  crash  avoidance 
potential  of  yaw  stability  control  is  a 
principal  concern  of  the  Alliance  and 
several  suppliers  of  these  systems. 

IIHS's  comment  also  shows  an 
expectation  of  more  than  what  is 
possible  for  a  rollover  resistance  rating. 
It  discusses  a  comparison  of  the  1997 
Jeep  Grand  Cherokee  and  1997  Toyota 
4Runner  made  in  one  its  reports.  In  that 
report,  the  Toyota  had  four  times  the 
number  of  fatal  rollovers  per  100.000 
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registered  vehicles  as  the  Jeep,  but  they 
had  very  similar  SSFs.  They  also  had 
very  similar  rollover  rates  in  terms  of 
rollovers  per  single-vehicle  crash  that 
were  consistent  with  their  SSFs.  IIHS 
expects  a  good  dyiiamic  rating  to  show 
a  large  difference  between  the  Grand 
Cherokee  and  the  4Runner.  That  will 
not  be  possible  because  differences  in 
dynamic  maneuver  test  performance 
predict  only  small  differences  in 
rollover  rate,  and,  in  fact,  there  is  not  a 
large  difference  in  rollover  rate  between 
these  vehicles  in  terms  of  rollovers  per 
single-vehicle  crash  in  oiu-  six  state 
crash  data  base.  The  difference  is  in  the 
definition  of  rollover  rate.  A  rollover 
rate  in  terms  of  fatal  rollovers  per 
100,000  vehicles  depends  on  the  rate  of 
single-vehicle  crashes  per  100,000 
vehicles  and  on  the  occurrence  of  a 
fatality  in  the  rollover  as  well  as  on  the 
rate  of  rollover  per  single-vehicle  crash. 
The  first  two  of  these  factors  depend 
primarily  on  demographic  and 
environmental  influences  and  can  mask 
actual  differences  or  similarities 
between  vehicles  as  in  this  case.  Neither 
vehicle  had  yaw  stability  control,  which 
would  have  created  a  plausible  vehicle- 
related  difference  in  single-vehicle  crash 
rate.  The  difference  in  fatality  rate  could 
involve  crashv/orthiness  features,  or 
particularly  in  the  case  of  rollover,  it 
could  merely  reflect  the  seat  belt 
wearing  habits  of  a  risk  taking 
demographic  that  also  experienced  a 
higher  rate  of  single-vehicle  clashes. 
The  rate  of  rollovers  per  single-vehicle 
crash  is  much  less  sensitive  to 
demographic  influences  than  is  the  rate 
of  fatal  rollovers  per  100,000  vehicles. 

Carr  Engineering  and  Suzuki 
commented  that  the  agency  was  not 
following  the  recommendaticms  of  the 
NAS  study  by  performing  J-Tum  and 
Fishhook  maneuver  tests.  They  believe 
that  the  NAS  recommended  handling 
tests  to  assess  loss  of  control  potentisd 
rather  than  limit  maneuvers  to  assess 
the  resistance  of  the  vehicle  to  actual 
on-road  tip-up.  We  agree  that  the 
language  of  the  NAS  study  report  is 
somewhat  ambiguous.  That  is  why  we 
included  in  oiur  NPRM  notice  the 
clarification  the  NAS  study  panel  gave 
us  diuing  the  presentation  of  the  report 
to  NHTSA  in  response  to  our  direct 
questions  about  J-Tum  and  Fishhook 
tests  versus  handling  tests.  The  NAS 
study  committee  clarified  that  it 
envisioned  dynamic  maneuver  tests  as 
limit  maneuvers  where  loss  of  control 
and  actual  on-road  vehicle  tip-up  can  be 
expected  for  vulnerable  vehicles.  The 
NAS  study  panel  stated  it  was  not  in  a 
position  to  recommend  a  specific  test 
because  that  would  require  study  of 


discriminatory  capability,  repeatability 
and  other  properties,  but  J-Tums  and 
Fishhooks  were  of  the  type  of  tests  it 
had  in  mind.  Two  outside  experts  in 
vehicle  dynamics  and  testing  reviewed 
OUT  test  plan  before  the  Phase  VI  test  of 
the  25  vehicles.  One  had  been  a  member 
of  the  NAS  study  committee.  Once 
again,  we  were  assiured  that  oiu  tests 
were  consistent  vdth  the  NAS 
recommendations. 

We  believe  that  both  our  test  selection 
and  om-  analysis  method  of  developing 
a  rollover  risk  model  to  combine  SSF 
and  dynamic  test  results  are  entirely 
consistent  with  the  recommendations  of 
the  NAS  study  and  therefore 
appropriate  to  satisfy  the  requirements 
of  the  TREAD  Act.  We  agree  that  it  is 
important  to  inform  consumers  of  the 
effectiveness  of  yaw  stability  control  in 
reducing  single-vehicle  crashes,  and  we 
will  determine  its  effectiveness  from 
crash  report  data  as  sufficient  data 
becomes  available. 

C.  The  J-Tum  and  Fishhook  Maneuvers 

There  were  a  number  of  comments 
regarding  the  J-Tum  and  Fishhook  test 
protocols  from  the  Alliance,  GM, 
Toyota,  Honda,  Nissan,  Renfroe 
Engineering,  Carr  Engineering, 
Mechanical  Systems  Analysis  Inc.  and 
Automotive  Testing  Inc.  In  addition. 
Ford  made  a  detailed  presentation 
elaborating  on  some  of  the  subjects 
introduced  in  the  Alliance  comment. 
The  Ford  presentation  material  was 
placed  in  Docket  NHTSA-2001-9663. 

A  number  of  the  commenters  objected 
to  the  J-Tmu  maneuver  because  they 
thought  it  was  not  representative  of  real 
driving,  involved  too  fast  a  steering 
movement,  or  was  redimdant.  Since  its 
results  were  not  used  in  the  risk  model, 
we  agree  that  it  is  redundant.  As  a 
result,  we  are  no  longer  planning  to  use 
it  in  the  NCAP  testing  program. 

Except  for  Suzuki,  Carr  Engineering 
and  Ford,  those  who  commented  on  the 
maneuver  tests  supported  the  Fishhook 
maneuver.  Carr  Engineering  and 
Advocates  objected-^o  calling  the 
Fishhook  maneuver  a  road  edge 
recovery  test  as  we  had  done  in  the 
NPRM  notice.  While  the  Fishhook 
maneuver  includes  steering  commands 
like  a  crash  involving  road  edge 
recovery,  it  is  performed  on  a  smooth 
uniform  surface  instead  of  one  with 
vertical  drop-offs  and  friction 
coefficients  differences  that  exist  at  road 
edges.  To  accommodate  these  concerns, 
we  will  refer  to  the  maneuver  as  the 
Fishhook. 

D.  Tire  Wear 

The  effect  of  tire  wear  on  test  results 
and  the  tire  changing  protocol  was 


addressed  by  several  commenters.  Tire 
shoulder  wear  during  limit  maneuver 
tests  is  much  more  severe  than  in 
ordinary  driving  and  has  the  effect  of 
increasing  the  lateral  acceleration 
capability  of  the  vehicle.  After  a  number 
of  tests,  the  tire  wear  causes  the  vehicle 
to  tip  up  more  easily,  and  there  is 
concern  that  a  vehicle  with  test-worn 
tires  does  not  represent  a  typical  street 
driven  vehicle.  In  the  25  vehicle  tests, 
new  tires  were  used  for  each  maneuver 
(FH.  FL,  JH,  JL)  which  limited  the  tires 
to  no  more  than  6  runs  in  each  direction 
(4  for  Fishhooks)  before  detecting  tip-up 
if  it  occurred. 

Ford  gave  an  example  using  a  Ford 
Ranger  4WD  that  was  apparently  known 
to  tip  up  at  53  mph  with  worn  tires  in 
a  J-Tum  test.  The  vehicle  was  equipped 
with  new  tires  and  tested  repeatedly  at 
53  mph.  It  did  not  tip  up  during  the  first 
three  runs,  but  diu-ing  the  fourth  run  a 
large  increase  in  lateral  acceleration  and 
sideslip  angle  occurred  and  the  vehicle 
tipped  up.  It  continued  this  behavior  for 
two  subsequent  runs,  and  the  tires 
exhibited  a  large  amount  of  shoulder 
wear  after  only  six  runs.  We  have 
noticed  similar  tire  wear  effects,  but  not 
in  so  few  runs.  The  J-Tiun  tests  are  of 
much  longer  diu-ation  than  Fishhook 
tests  and  produce  more  wear  per  run. 
Also  tests  nm  at  lower  speeds 
approaching  tip-up  speed  produce  less 
wear  than  tests  performed  .  t  a  higher 
speed  just  below  the  tip-u,j  speed. 
Ford's  example  of  a  worst  case  in  which 
the  tire  wear  of  just  three  runs  ch^^  aged 
vehicle  behavior  from  no  tip  to  tip-up  is 
an  effective  illustration  of  the  tire  wear 
problem. 

We  believe  this  problem  is  much  less 
acute  for  Fishhook  tests.  We  performed 
a  similar  experiment  using  a  2001  Ford 
Explorer  4  door  4WD  that  we  knew 
would  tip  up  at  40  mph  on  worn  tires 
in  a  Fishbook  maneuver.  We  performed 
18  test  runs  without  tip-up  and  then 
experienced  a  20  degree  tip-up  against 
the  outriggers  on  the  nineteenth  nm.  We 
performed  three  more  runs  and 
experienced  two  more  tip-ups.  Renfroe 
Engineering  also  conunented  about  tire 
wear  effects  citing  an  UMTRI  study  in 
which  lateral  tire  forces  remained 
steady  for  about  10  runs  and  then 
increased  to  a  maximiun  force  at  about 
20  runs. 

Ford  suggested  a  tire  change  protocol 
to  limit  tire  wear.  We  intend  to  test  a 
number  of  vehicles  in  the  siunmer  of 
2003.  During  these  tests  we  will  use  the 
tire  change  protocol  of  Appendix  I 
because  we  believe  this  appropriately 
limits  the  effect  of  tire  wear.  However, 
we  intend  to  confirm  tip-ups  using  new 
(broken  in  but  not  wom)  tires  when 
appropriate  to  make  sure  that  the 
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vehicle  scores  have  not  been  affected  by 
tire  wear.  We  will  consider  the  results 
of  this  exercise  in  deciding  whether  any 
changes  in  the  tire  change  protocol  are 
necessary. 

E.  Pavement  Temperature 

The  Alliance  and  Toyota  commented 
on  the  potential  effect  of  pavement 
temperature  on  Fishhook  maneuver 
results.  Toyota  has  observed  increases 
m  pavement  friction  as  an  apparent 
consequence  of  increases  in  pavement 
temperature.  It  also  supplied  a  computer 
simulation  of  Fishhook  tests  that 
showed  a  large  decrease  m  the  speed  at 
tip-up  with  increases  in  surface  friction. 
Taken  together.  Toyota's  information 
predicts  a  decrease  in  tip-up  speed  in  a 
Fishhook  maneuver  of  over  15  mph  for 
a  70  degree  F  increase  in  pavement 
temperature.  Whde  the  risk  model  for 
ratings  does  not  depend  on  tip-up 
speed,  the  temperature  effects  predicted 
by  Toyota  would  prevent  most  of  the 


vehicles  that  tipped  up  in  a  summer  test 
from  having  tip-up  in  a  winter  test. 
NHTSA  ran  a  number  of  tests  to 
evaluate  the  temperature  sensitivity  of 
I-Turn  and  Fishhook  tests  (NHTSA 
Technical  Report   Testing  to  Determine 
the  Effects  of  Ambient  Temperature  on 
Dvnamic  Rollover  Testing",  docketed 
with  this  notice).  We  tested  the  2001 
Toyota  4Runner  4WD  (with  and  without 
vaw  stabilitv  control  enabled)  and  the 
2001  Chevrolet  Blazer  2WD  on  the  same 
test  track  during  cold,  moderate  and  hot 
ambient  temperature.  The  difference 
between  cold  and  hot  ambient 
temperature  was  about  fiO  degrees  F.  We 
do  not  have  pavement  temperatures,  but 
there  is  no  reason  to  believe  that  the 
range  of  pavement  temperature  is  less 
than  the  range  of  ambient  temperature. 
The  whole  test  procedure  including  the 
determination  of  handwheel  angles 
based  on  the  0.3g  steady  state  curve  was 
repeated  at  each  temperature.  The 
results  are  given  in  Table  2.  Every  test 


that  failed  to  cause  tip-up  in  cold 
weather  also  failed  to  cause  tip-up  in 
hot  weather,  and  the  two  tests  that 
caused  tip-up  in  hot  weather  also 
caused  tip-up  in  cold  weather.  Thus,  the 
temperature  effect  predicted  by  the 
commenters  did  not  occur.  The  tip-up 
speeds  for  the  Blazer  in  the  right  and 
left  Fishhooks  repeated  to  within  1  mph 
despite  differences  in  ambient 
temperature  of  60  degrees  F,  seasonal 
differences  in  pavement  surface,  and  the 
use  of  three  different  sets  of  tires.  The 
only  temperature  effect  observed  was 
that  the  Blazer  tipped  up  in  the  J-Turn 
in  cold  weather  but  did  not  in  the 
moderate  and  hot  weather  tests.  This  is 
the  opposite  of  the  temperature  effect 
predicted  bv  the  commenters  and 
occurred  during  a  maneuver  we  no 
longer  intend  to  use.  We  do  not  think 
it  is  necessary  to  set  tight  surface 
temperature  limits  on  the  test  protocol 
as  suggested  by  the  commenters. 


Table  2.— Results  From  NHTSA  J-Turn  and  Fishhook  Tests  at  Various  Ambient  Temperature  Conditions. 


Com- 
manded 
handwheel 
angle  (de- 
grees) 

Initial  Steer  Left           , 

Initial  Steer  Right 

Test  vehicle  and  configuration 

Test  maneu- 
ver 

Test  condi- 
tion 

Ambient 

tem- 
perature 
(°F) 

Wheel  lift, 
fronfrear 
(inches) 

1 
Maneuver 
entrance 

speed 

(mph) 

Wheel  Uft, 
front  rear 
(inches) 

Maneuver 

entrance 

speed 

Front 

Rear 

Front      Rear 

(mph) 

-.-. — ► 

Toyota  4Runner.  VSC  disabled 

1 

NHTSA 
J-Tum' 

Cold     

30 

345 

0 

0 

62.1 

0 

0 

61.7 

Moderate 

79 

354 

0- 

0 

60.4 

0 

0 

60.0 

Hot  

87 

358 

0 

0 

61.8 

0 

0 

60.3 

Fishhook^ 

Cold  

32 

280 

1 

0 

51.1 

0 

1 

51.7 

Moderate 

74-73 

287 

0 

0 

48.0 

0 

0 

48.5 

Hot  

89 

290 

1 

0 

51.4 

0 

0 

50.8 

Toyota  4Runner.  VSC  enabled 

NHTSA 
J-Tum' 

Cold    

28 

345 

0 

0 

61.8 

0 

0 

62.4 

Moderate 

75 

354 

0 

0 

59.4 

0 

0 

58.2 

Hot 

90 

358 

0 

0 

61.9 

0 

0 

61.6 

- 

Fishhook^ 

Cold  

31 

280 

0 

0 

51.3 

0 

0 

51.7 

Moderate 

72 

287 

0 

0 

48.8 

0 

0 

50.1 

Hot  

90 

290 

0 

0 

50.7 

0 

0 

51.3 

Chevrotet  BJazer  

NHTSA  

Cold  

29 

381 

5-8 

5-8 

58.0 

5-8 

5-e 

54.8 

J-Tum'  3 

Moderate 

83 

401 

0 

0 

60.9 

0 

0 

62.2 

Hot  

86 

392 

0 

0 

60.3 

0 

0 

59.4 

••• 

Fishhook^  3 

Cold  

30 

309 

5-8 

5-8 

40.2 

2-3 

2-3 

39.1 

Moderate 

74 

326 

3-* 

3-4 

40.3 

4-5 

4-5 

40.1 

Hot  

90 

319 

2-3 

2-3 

39.4 



2-3 

2-3 

38.8 

'  NHTSA  J-Tum  maximum  nominal  entrance  speed  was  60  mph. 
2  Fishhook  maximum  nominal  entrance  speed  was  50  mph. 
3Two-wtieel  lift  >2  inches  was  observed  dunng  tests  highlighted  in  bold. 


F.  Surface  Friction 

A  practical  problem  for  the 
repeatability  of  any  limit  maneuver  test 
is  the  possibility  that  the  surface  friction 
properties  of  the  test  track  will  change. 
Ford  commented  that  computer 
simulations  of  several  of  its  SUVs 
showed  that  a  change  in  surface 
coefficient  of  0.05  would  chcuige  the  tip- 
up  speed  in  a  fishhook  test  by  as  much 


as  12  mph  in  one  example  (6  mph  and 
4  mph  respectively  for  two  other 
example  vehicles).  It  also  commented 
that  a  seasonal  variation  in  surface 
coefficient  of  0.05  could  be  typical  of 
test  tracks,  and  that  its  own  test  track 
exhibited  a  long-term  trend  of  an 
increase  in  coefficient  of  0.02  per  year 
(which  would  change  the  tip-up  speed 
of  the  first  example  vehicle  by  8  mph  in 


Ford's  simulation).  Ford's  simulations 
are  even  more  pessimistic  than  Toyota's 
regarding  the  possibility  of  repeatable 
Fishhook  tip-up  speeds  given  normal 
variations  in  surface  properties  and 
temperatures.  However,  we  have  not 
observed  these  large  variations  in  tip-up 
speed  in  actual  tests.  The  very  close 
repeatability  of  tip-up  speed  for  the 
Blazer  in  Table  2  extended  over  likely 
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seasonal  changes  in  the  pavement  as 
well  as  changes  in  ambient  temperature. 

Additionally,  NHTSA  performed  a 
study  using  the  same  4Runner  and 
Blazer  mentioned  above  for  J-Tum  and 
Fishhook  tests  at  Daimler  Chrysler's 


Arizona  Proving  Groimds  (APG)  and 
General  Motors  Desert  Proving  Grounds 
(DPG)  as  well  as  TRC  of  Ohio,  where  our 
maneuver  test  development  has  been 
conducted  {NHTSA  Technical  Report 
"Testing  to  Determine  the  Effects  of 


Surface  Variability  on  Dynamic  Rollover 
Testing",  docketed  with  this  notice). 
Table  3  shows  the  peak  and  slide 
braking  coefficients  (multiplied  by  100) 
measured  at  these  facilities. 


Table  3.— Friction  Numbers  for  all  Test  Facilities 


Test  facility 


Peak  braking  Qoefficient 


Skid  numt>er 


Dry 


Wet 


Dry 


Wet 


TRC 
DPG 
APG 


-- 


94-96 
86-93 
90-93 


69-83 
74^77 
75-80 


81-84 
83-85 
81-84 


47-54 
60-64 
56-59 


Table  4  shows  the  results  of  the 
maneuver  tests.  As  in  Table  2,  the 
vehicles  were  loaded  with  the 
equivalent  of  a  2-occupant  load,  like  the 
light  load  condition  of  the  25  vehicle 
test.  The  4Runner  did  not  tip  up  at  TRC 
and  it  did  not  tip  up  at  the  other 
facilities.  The  Blazer  did  not  tip  up  in 
the  J-Tum  at  TRC,  but  it  did  at  the  other 

I 


facilities.  We  do  not  think  that  this  is  a 
result  of  the  surface  coefficient  of 
friction  (due  to  the  similarities  of  the 
ranges)  but  rather  due  to  the  greater 
degree  of  vertical  irregularities  and 
pavement  cracks  at  DPG  and  APG  than 
at  TRC.  Tip-up  is  often  triggered  bv 
vertical  oscillations  of  the  vehicle 
suspension  during  high  cornering  forces 


in  maneuvertests.  DPG  had  the  most 
vertical  surface  irregularities  that  caused 
the  Blazer  to  tip  up  most  easily.  The 
Blazer  tipped  up  in  the  Fishhook  at 
TRC,  and  it  also  tipped  up  in  the 
Fishhook  at  the  other  facilities.  Again, 
the  tip-up  speeds  were  lower  at  APG 
and  DPG,  which  would  be  expected  due 
to  the  greater  surface  irregularities. 


Table  4.— Results  From  NHTSA  J-Turn  and  Fishhook  Tests 


Test  vehicle  and  configuration 


Toyota  4Runner,  VSC  enabled 


Test  maneu-     Test  fa- 
ver  cility 


Com- 
manded 


initial  steer  left 


Initial  steer  right 


Maneuver 


Maneuver 


Toyota  4Runner,  VSC  disabled 


Chevrolet  Blazer 


NHTSA 
J-Tum  1 


Fishhook  ^^ 


NHTSA 
J-Tum  1 


handwh^el    :  ^^°d«^^^«  °^  "^^jor  ilft     -— -'     Moderate  or  major  M     '^J^^^^^ 


angle,  deg 


Yes/No 


speed, 
mph 


Yes/No 


Fishhook  2 


NHTSA 
J-Tum  1 


Fishhook  2 


TRC 

DPG 
APG 
TRC 
DPG 
APG 
TRC 

DPG 
APG 
TRC 
DPG 
APG 
TRC 

DPG 
APG 
TRC 
DPG 
APG 


354  i  No 

I 

402  !  No 
362  No 
287  No 
327  I  No 
294  I  No 
354     No 

402  !  No 
362  !  No 
287  j  No 
327  I  No 
294  I  No 
401     No 

382  Yes 
395  Yes 
326  Yes 
31 1  j  Yes 
321     Yes 


'  NHTSA  J-Tum  maximum  nominal  entrance  speed  is  60  mph. 
2  Fishhook  maximum  nominal  entrance  speed  is  50  mph. 


speed, 
mph 


58.21  I  No 

61.56  No 

61.68  No 

48.75  No 

53.05  No 

52.63  No 

60.4  No 

60.97  '  No 

62.38  No 

49.84  No 

52.20  No 

51.04  No 

60.90  No 

49.80  Yes 

57.36  Yes 

40.32  Yes 

37.80  Yes 

35.52  Yes 


59.29 

61.21 
62.11 
50.13 
50.94 
51.44 
60.00 

61.63 
62.27 
49.79 
51.93 
51.14 
62.27 

44.90 
58.68 
40.09 
38.01 
38.54 


We  recognize  the  potential  difficulties 
caused  by  changes  in  surface  friction 
coefficient,  and  we  have  tried  to 
minimize  them.  We  have  observed  the 
Fishhook  maneuver  to  be  less  sensitive 
to  surface  conditions  than  the  J-Tum, 
and  we  have  used  changes  in  vehicle 
load  condition  rather  than  changes  in 
tip-up  speed  to  signify  degrees  of  test 
severity  in  a  way  least  likely  to  be 


influenced  by  surface  coefficient.  None 
of  the  changes  of  pavement  and 
temperature  in  our  test  experience  has 
caused  a  change  in  the  Fishhook  result 
(tip-up  or  no  tip-up)  for  a  vehicle.  We 
believe  the  comments  based  on 
computer  simulation  overstate  the 
sensitivity  observed  in  our  actual  tests. 


G.  Steering  Reversal 

Honda  commented  that  using  a  roll 
rate  measurement  within  1.5  degrees/ 
sec  of  a  zero  crossing  as  shown  in  Figure 
2  to  trigger  the  reverse  steering  in  a 
fishhook  maneuver  occasionally  leads  to 
an  unusually  long  dwell  time  (ti)  for 
certain  vehicles  at  certain  load 
conditions.  It  suggested  setting  a  default 
value  for  dwell  time  to  force  a  reverse 
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steering  action  if  the  absolute  value  of 
the  vehicle  roll  rate  stayed  too  long  at 
a  value  that  was  very  low  but  not  low 
enough  to  trigger  reversal.  It  explained 
that  tests  in  which  e.xcessive  dwell 
times  occiirred  would  be  less  severe  and 
possibly  not  cause  a  tip-up  that  would 
have  occurred  with  a  shorter  dwell. 

Automotive  Testing  Inc.  commented 
at  length  on  the  same  phenomenon.  It 
observed  that  the  low  but  steady  roll 
rate  above  1.5  degrees/sec  that  can  delav 
the  triggering  of  steering  reversal  is  a 
result  of  tire  deflections  continuing  the 
roll  motion  of  the  whole  vehicle  after 
the  point  of  maximum  roll  of  the 
suspension  system  It  believes  that  a 
default  trigger  negates  the  design  of  the 
maneuver  to  let  the  vehicle  motions 
select  the  steering  response,  but 
describes  some  ways  of  using  filtering  of 
the  roll  rate  signal  to  cause  the  steering 
to  trigger  earlier  in  these  cases.  But  it 
acknowledges  that  letting  the  vehicle 
react  to  the  actual  roll  motion  of  the 
whole  vehicle  rather  than  to  a  roll  signal 
distorted  by  signal  processing  mav  be 
preferable. 

At  this  point  we  are  preserving  the 
consistent  application  of  the  fishhook 
steering  algorithm.  We  do  not  believe 
that  commenters  have  presented  us  a 
substantive  reason  to  depart  from  this 
application.  If  the  vehicle  tips  up 
despite  a  long  dwell  time,  there  is  no 
change  in  test  result.  If  the  vehicle  does 
not  tip,  it  will  be  retested  with  a 
reduced  steering  angle  according  to  the 
current  procedure,  which  may  change 
the  roll  frequency  harmonics  and  dwell 
time.  We  will  observe  the  steering 
reversal  dwell  times  during  the  first 
group  of  tests  and.  if  necessary, 
reconsider  the  commenter's 
observations  on  this  issue. 

H.  Fifteen-Passenger  Vans 

The  National  Transportation  Safety 
Board,  Public  Citizen  and  others 
commented  on  the  rollover  issues 
surrounding  fifteen-passenger  vans. 
NHTSA  agrees  that  it  is  important  to 
investigate  the  commenters'  concerns 
about  the  rollover  susceptibilitv  of 
fifteen-passenger  vans.  To  do  this,  we 
will  conduct  an  evaluation  of  fifteen- 
passenger  vans'  rollover  susceptibility  at 
different  loading  conditions  and 
evaluate  available  electronic  stability 
control  systems  on  these  vehicles. 

/  Tip-up  Criterion 

Mechanical  Systems  Analysis.  Inc 
and  several  other  commenters  suggested 
that  the  tip-up  criterion  of  2  inches 
simultaneous  wheel  lift  is  too 
conservative.  It  recommended  a 
criterion  of  20  degrees  body  roll  instead 
because  suspension  bouncing  on  test 


surface  irregularities  could  influence 
performance  under  our  criterion.  Other 
similar  recommendations  were  given  for 
body  roll  angles  between  15  and  20 
degrees.  The  2  inch  wheel  lift  criterion 
is  met  at  about  1 1  degrees  of  body  roll 
on  average. 

NHTSA's  tests  were  performed  on  a 
very  smooth  test  area  at  TRC  of  Ohio. 
The  tip-up  criterion  maximized  driver 
safety  and  minimized  tire  wear  by 
allowing  us  to  increase  speed  in  5  mph 
increments  with  a  reasonable 
expectation  of  avoiding  sudden  violent 
tip-ups  that  could  "pole-vault"  the 
vehicle  on  its  outriggers.  However,  we 
observed  tip-ups  at  lower  than  expected 
speeds  during  tests  at  other  facilities 
(DPC.  and  APG  as  described  above)  that 
were  probablv  influenced  by  surface 
irregularitv  as  described  by  the 
commenter.  We  believe  that  our  tip-up 
criterion  is  appropriate  for  an  excellent 
facilitv  like  TRC.  but  we  agree  that  the 
criterion  should  be  revisited  if  NCAP 
tests  were  to  take  place  at  a  facility  with 
a  more  irregular  surface. 

f.  Testing  of  Passenger  Cars  v.  Light 
Trucks 

Consumers  Union  and  IIHS 
recommended  that  we  not  test  passenger 
cars  in  order  to  devote  all  the  available 
time  and  resources  for  maneuver  tests  to 
light  trucks.  We  agree  that  it  is  very 
unlikely  that  passenger  cars  will  tip  up 
in  the  maneuver  test   We  have  tested 
passenger  cars  at  the  low  end  of  the  SSF 
range  fnr  passenger  cars  without 
observing  any  tip-ups.  It  seems 
reasonable  to  rate  passenger  cars  using 
the  "no  tip-up"  curve  of  the  risk  model 
along  with  SSF  measurements. 
However,  we  prefer  to  track  whether 
this  continues  to  be  true.  Hence,  we  will 
continue  to  test  a  few  passenger  cars 
each  vear  at  the  low  end  of  the  SSF 
range  to  reinforce  the  "no  tip-up" 
assumption.  Therefore,  two  passenger 
cars  are  listed  in  Table  5. 

K  Testing  With  Stability  Control 
Systems 

Toyota  suggested  that  NHTSA  should 
selectivelv  choose  vehicles  with 
optional  equipment  that  assists  the 
driver  in  controlling  the  vehicle  such  as 
electronic  vaw  stability  control,  while  in 
a  previous  comment  Honda  suggested 
the  opposite  policy   Honda  believed  that 
even  a  vehicle  with  standard  stability 
control  should  be  tested  with  it  turned 
off  if  the  vehicle  has  an  "off"  switch.  It 
has  been  NHTSA's  policy  for  rollover 
resistance  ratings  that  we  test  vehicles 
most  representative  of  those  sold.  Also, 
we  are  interested  in  the  potential  safety 
benefits  of  electronic  yaw  stability 
control  and  have  alerted  consumers  to 


its  purpose  and  availability  on 
individual  models  in  our  present 
consumer  information.  Therefore,  when 
it  is  standard  equipment  or  optional 
equipment  found  on  the  majority  of 
vehicles  of  a  particular  model,  we  will 
test  with  stability  control  turned  on  and 
report  that  the  test  vehicle  was  so 
equipped.  Also,  if  the  market 
penetration  of  a  stability  control  option 
is  too  low  for  NHTSA  to  choose  it  for 
inclusion  on  our  test  vehicle,  we  will 
consider  optional  NCAP  tests  at  the 
manufacturer's  expense. 

VIII.  Final  Form  for  Rollover 
Resistance  Ratings — Alternative  I 

A.  Combined  Ratings 

NHTSA  will  use  the  statistical  model 
shown  in  Figure  4  to  combine  the 
vehicle's  SSF  measurement  and  its 
performance  in  the  Fishhook  maneuver 
with  5-occupant  loading  as  a  prediction 
of  its  rollover  rate  per  single-vehicle 
crash.  The  predicted  rollover  rate  will 
be  translated  into  a  star  rating  in  the 
same  wav  used  in  the  present  rollover 
resistance  ratings:  one  star  for  a  rollover 
rate  greater  than  40  percent;  two  stars, 
greater  than  30  percent;  three  stars, 
greater  than  20  percent;  four  stars, 
greater  than  10  percent;  five  stars,  less 
than  or  equal  to  10  percent. 

The  decision  to  combine  the  static 
(SSF)  and  the  dynamic  (maneuver  test) 
vehicle  measurements  in  a  single 
rollover  resistance  rating  is  consistent 
with  the  view  of  most  commenters  that 
separate  ratings  would  be  confusing  to 
consumers.  It  is  also  the  best  way  of 
achieving  NHTSA's  goal  of  presenting 
risk-based  ratings  because  it  maximizes 
the  vehicle  information  used  to  make 
the  prediction  of  the  rate  of  rollovers  per 
single-vehicle  crash.  Those  who  favored 
separate  static  and  dynamic  ratings 
expressed  concern  that  the  influence  of 
electronic  stability  control  would  be 
small  in  the  combined  rating.  It  is  true 
that  electronic  stability  control  will  not 
have  a  great  influence  on  rollover 
resistance  ratings  because  the  dynamic 
test  result  has  less  predictive  power 
than  the  static  measurement  on  rollover 
rate  and  the  effect  of  electronic  (yaw) 
stability  control  on  the  dynamic  test  is 
also  modest.  We  believe  that  the 
potential  benefit  of  electronic  stability 
control  lies  in  helping  drivers  to  stay  on 
the  road  and  away  from  tripping  devices 
rather  than  providing  much  increase  in 
rollover  resistance,  especially  regarding 
tripped  rollovers.  Rather  than  reduce 
the  rate  of  rollovers  in  single-vehicle 
crashes,  electronic  stability  control  may 
reduce  the  number  of  single-vehicle 
crashes  in  the  first  place.  However,  its 
effectiveness  in  reducing  single-vehicle 
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crashes  remains  to  be  demonstrated  by 
crash  statistics. 

For  the  present  time,  we  will  retain 
the  use  of  five  stars  to  express  rollover 
resistance  ratings.  Focus  groups 
consistently  find  that  presentation 
understandable.  However,  the  NAS  and 
a  number  of  commenters  were  in  favor 
of  presentations  that  are  able  to  show 
smaller  differences  between  vehicles, 
contrast  the  range  of  ratings  between 
types  of  vehicles  and  show  the  relative 
position  of  a  vehicle's  rating  among 
other  vehicles  of  the  same  type.  NHTSA 
is  performing  additional  consumer 
research  to  determine  the  best  approach 
to  providing  consumers  with  more 
detailed  information  to  supplement  the 
star  ratings.  Several  presentation 
methods  are  being  tested,  and  we  will 
consider  those  test  results  and  propose 
appropriate  changes  to  how  we  present 
rollover  information  to  consumers. 

B.  Dynamic  Testing 

The  Fishhook  maneuver  test  will  be 
conducted  according  to  the  procedure  in 
Appendix  I,  and  we  will  discontinue  the 
J-Tum  maneuver  test.  This  decision  is  a 
consequence  of  the  logistic  regression 
analysis  of  the  crash  data,  SSF  and 
results  of  the  J-Tiun  and  Fishhook  tests 
at  two  load  conditions  for  25  vehicles. 
From  a  statistical  point  of  view,  the  J- 
Tum  test  results  were  redimdant  in  the 
presence  of  the  Fishhook  test  results. 
The  J-Turn  test  also  seems  to  be  more 
sensitive  to  irregularities  in  pavement 
surface  and  friction  and  changes  in 
ambient  temperature  than  the  Fishhook 
test.  It  also  causes  more  concern  about 
tire  wear  effects  than  tbe  Fishhook,  and 
it  was  criticized  by  some  commenters  as 
less  representative  of  "real-world" 
driving  situations. 

We  nave  decided  to  change  the  heavy 
load  condition  from  an 
anthropomorphic  dimimy  (water 
dummy)  in  every  rear  seating  position 
(along  with  the  test  driver  and 
instruments  of  approximately  a 
passenger  weight  in  the  front)  to  a 
standard  load  representing  five 
occupants  in  all  vehicles  capable  of  at 
least  that  loading.  During  the  test  of  the 
25  vehicles,  it  became  obvious  that 
heavy  load  tests  were  being  run  at  very 


imequal  conditions  especially  between 
vans  and  other  vehicles  (two  water 
dummies  in  some  vehicles  but  six  water 
dummies  in  others).  While  very  heavy 
passenger  loads  can  certainly  reduce 
rollover  resistance  and  potentially  cause 
special  problems,  crashes  at  those  loads 
are  too  few  to  greatly  influence  the 
overall  rollover  rate  of  vehicles.  Over 
94%  of  van  rollovers  in  our  293,000 
crash  database  occurred  with  five  or 
fewer  occupants,  and  over  99%  of 
rollovers  of  other  vehicles  occiured  with 
five  or  fewer  occupants.  The  average 
passenger  load  of  vehicles  in  our  crash 
database  was  less  than  two:  1.81  for 
vans;  1.54  for  SUVs;  1.48  for  cars;  and 
1,35  for  pickup  trucks.  In  order  to  use 
the  maneuver  tests  to  predict  real-world 
rollover  rates  rather  than  investigate 
possible  poor  performance  at  high 
occupancy  levels,  it  is  not  useful  to  test 
the  vehicles  imder  widely  differing 
loadings  while  there  is  much  less 
loading  variation  represented  in  the 
crash  statistics.  Consequently,  the 
maneuver  test  data  used  in  the  logistic 
regression  analysis  involving  the  25 
dynamic  test  vehicles  in  the  heavy  load 
condition  represented  performance  with 
a  5-occupant  loading  (obtained  using 
three  water  diunmies  in  the  rear  seating 
positions)  for  all  vehicles  capable  of 
carrying  at  least  that  load. 

The  use  of  dynamic  maneuver  tests 
creates  the  need  for  a  policy  regarding 
tire  de-beading.  The  tests  are  conducted 
using  the  tire  pressure  recommended  by 
the  vehicle  manufacturer  and  labeled  on 
the  vehicle.  We  have  experienced  a 
number  of  instances  in  which  the  tire 
bead  became  unseated  from  the  rim, 
resulting  in  total  air  loss  and  rim  contact 
with  the  paved  smiace.  This  causes 
damage  to  the  test  facility  and  the 
possibility  of  a  rollover  of  the  test 
vehicle.  For  at  least  a  year,  we  have 
been  using  inner  tubes  in  all  tires  placed 
on  rollover  test  vehicles.  This  action 
reduces  the  instances  of  total  de- 
beading,  but  does  not  eliminate  them 
entirely.  In  some  instances,  a  tire  with 
a  tube  that  is  not  pinched  dmjng  the 
process  can  experience  a  particil  de-bead 
in  which  the  rim  makes  contact  with  the 
pavement  siuiace  and  then  the  tire 
becomes  remoimted  on  the  rim  by  the 


pressure  of  the  tube.  It  has  been 
NHTSA's  experience  on  the  test  track 
that  if  a  maneuver  results  in  rim  contact 
without  destroying  the  tube,  the  next 
run  at  a  higher  speed  will  destroy  the 
tube  and  cause  a  complete  de-beading  of 
the  tire  and  hard  contact  of  the  rim  with 
risk  to  the  driver,  test  surface  and 
vehicle. 

In  the  case  of  rim  contact  without 
total  de-beading,  it  is  a  near  certainty 
that  total  de-beading  would  have 
occurred  without  the  tube,  and  total  de- 
beading  despite  the  tube  is  highly  likely 
at  the  next  speed  increment.  Thus,  we 
consider  rim  contact  to  indicate  de- 
beading,  and  it  will  be  NfHTSA's  policy 
to  terminate  the  test  if  rim  contact  with 
the  pavement  is  observed  even  if  the 
tube  prevents  total  de-beading. 

The  vehicle  did  not  actually  tip  up  in 
the  maneuver  if  the  test  is  terminated  as 
a  result  of  rim  contact  indicating  tire  de- 
beading.  However,  debeading  is  a  bad 
outcome  for  the  test  because  tire  de- 
beading  is  associated  with  on-road 
tripped  rollovers  that  actually 
outnumber  on-road  untripped  rollovers. 
Therefore,  it  would  be  improper  to 
ignore  tire  debeading  and  predict  the 
vehicle's  rollover  rate  as  if  it  had 
completed  the  test  without  tip-up  or  de- 
beading. The  only  alternative  in  the  case 
of  rim  contact  is  to  simply  not  compute 
a  rollover  resistance  rating  of  the  vehicle 
because  the  test  was  not  completed.  It 
will  be  reported  that  the  dynamic  test 
could  not  be  completed  because  of  tire 
debeading,  but  the  SSF  measurement 
will  be  retained  in  the  detailed 
consiuner  information. 

C.  Demonstration  Program 

In  April  2003,  NHTSA's  VRTC  began 
the  Demonstration  Test  program  at  TRC 
of  Ohio  using  the  test  protocol  of 
Appendix  I  for  Fishhook  maneuver  tests 
of  18  new  vehicles.  Table  5  lists  the 
vehicles  in  this  group.  We  will  verify 
tip-ups  using  new  tires  as  explained  in 
oiu  answer  to  Ford's  comments  in 
Section  VII.  Unless  we  discover  serious 
procediu-al  problems,  these  vehicles  will 
be  given  2004  NCAP  rollover  resistance 
ratings  according  to  the  system 
established  in  this  final  notice. 


Table  5.— Vehicles  Included  in  Demonstration  Test 

Make 

Model 

Bodystyle 

1 

Chevrolet 

Chevrolet 

Chevrolet 

Chevrolet 

Ford 

Ford 

Ford 

Silverado  4x2  

PU  ext.  cab. 

2 

Silverado  4x4  

PU  ext  cab 

3 

Trailt)lazer  4x2 

4-dr  Utility. 
4-dr  Utility. 
4-dr  Utility. 
4-dr  Utility. 
4-dr  Utility. 
4-dr  Utility. 

4 

Trailblazer  4x4 

5 

Explorer  4x2  

6 

7 

Fxplorer  4x4  

Explorer  SportTrac  4x2  

8 

Ford 

Explorer  SportTrac  4x4  
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Table  5.— Vehicles  Included  in  Demonstration  Test— Continued 


Make 


9  

10  

11  

12  

13  

14  

15 '  Toyota 

16  Toyota 

17  Toyota 

18  Votvo  .. 


Ford 

J©Gp    •• 

jOOp    

Subam  Outback  (4x4) 

Toyota  

Toyota 


nnOCrel 


Bodystyte 


Focus 4-dr  wagon. 

Liberty  4x2 4-dr  Utility. 

Liberty  4x4 4-dr  Utility. 

4-dr  wagon.. 

Echo  4-dr  sedan. 

4Runner  4x2 4-dr  Utility. 

4Runner  4x4 j  4-dr  Utility. 

Tacoma  4x2  i  PU  ExCab. 


Tacoma  4x4 
XC90  (4x4)  . 


PU  ExCab. 
4-dr  Utility. 


X.  Assessment  of  Costs  and  Benefits 

Since  this  is  a  consumer  information 
program,  no  Regulator*-  Evaluation  was 
developed  for  this  notice.  Adding  the 
dvnamic  maneuver  tests  to  the  Rollover 
NCAP  will  not  require  vehicle 
manufacturers  to  take  any  action.  The 
costs  are  Federal  Government  costs  for 
developing  the  test  protocol  and  rating 
svstem,  conducting  the  tests,  and 
disseminating  the  information  The 
benefits  are  information  to  consumers 
Consumers  want  additional  information 
It  IS  impossible  for  us  to  quantify  the 
effect  on  consumer  behavior  or  on 
manufacturer  behavior. 

XI.  Rulemaking  Analyses  and  Notices 

A  Executive  Order  12866 

Executive  Order  12866.   'Reguldtorv' 
Planning  and  Review"  (58  FR  517^5. 
October  4,  1993).  provides  for  making 
determinations  whether  a  regulatnrv 
action  is  ■significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  to  the 
requirements  of  the  E.xer  utive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may; 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adverseiv  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivitv,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

,  (2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agencv; 

(3)  Materially  alter  the  budgetary- 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof,  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

NHTSA  has  considered  the  impact  of 
this  action  under  Executive  Order  12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 


action  has  been  determined  to  be 
economicallv  not  significant.  However, 
because  it  is  a  subject  of  Congressional 
interest,  this  rulemaking  document  was 
reviewed  bv  the  (Office  of  Management 
and  Budget  under  E.xecutive  Order 
12866.    Regulatory  Planning  and 
Review  " 

R  Reiiuliiton-  Flexibility  Art 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  §601  etseq]  requires  agencies 
to  evaluate  the  potential  effects  of  their 
proposed  and  final  rules  on  small 
business,  small  organizations  and  small 
governmental  jurisdictions.  1  hereby 
certifv  that  the  amendment  will  not 
have  a  signifiiaat  economic  impact  on 
a  substantial  number  of  small  entities. 
The  proposed  action  does  not  impose 
rt'gulatorv  requirements  on  anv 
manufacturer  nr  other  partv. 

C.  National  Unvirnnmentnl  Policv  Act 

NHTS.A  has  analyzed  this  proposal  for 
the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  attion  will  not  have  anv  significant 
impai  t  on  the  quality  of  the  human 
environment 

D  Executive  Order  13132  (FederalismI 

The  agen(  v  has  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  contained  in 
E.xecutive  Order  13132  and  has 
determined  that  it  does  not  have 
sufficient  federal  implications  to 
warrant  consultation  with  State  and 
local  officials  or  the  preparation  of  a 
federalism  summary  impact  st'Htement. 
The  action  will  not  have  any  substantial 
impact  on  the  States,  or  on  the  current 
Federal-State  relationship,  or  on  the 
current  distribution  of  power  and 
responsibilities  among  the  various  local 
officials 

E  Unfunded  Mandates  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 


rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  SlOO  million  annually 
(adjusted  annually  for  inflation  with 
base  year  of  1995).  Adjusting  this 
amount  by  the  implicit  gross  domestic 
product  price  deflator  for  the  year  2002 
results  in  $113  million  (110.66/98.11  = 
1.13).  The  assessment  may  be  included 
in  conjunction  with  other  assessments, 
as  it  is  here. 

The  action  does  not  impose  regulatory 
requirements  on  any  manufacturer  or 
other  party. 

F.  Civil  Justice  Reform 

This  action  will  not  have  any 
retroactive  effect.  Under  49  U.S.C, 
21403,  whenever  a  Federal  motor 
vehicle  safetv  standard  is  in  effect,  a 
State  mav  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  onlv  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  21461  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

G  Paperwork  Reduction  Act 

This  document  does  not  contain 
"collections  of  information."  as  that 
term  is  defined  in  5  CFR  Part  1320 
Controlling  Paperwork  Burdens  on  the 
Public. 

H.  Plain  Language 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
language.  This  action  will  not  result  in 
regulatory  language. 
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Issued  on:  October  2,  2003. 
Jeffrey  W.  Runge, 

Administrator. 

BILLING  CODE  4910-59-P 


A  =  8.0  *  Handwheel  Position  at  0.3  g 
Tj  =  4  second  pause 
T2  =  2  seconds 

Initial  steer  performed  at  1000  deg/sec 


Time 


Figure  1.  NHTSA  J-Tum  maneuver  description. 
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T,: 


A  =  6  5  *  Handwheel  Position  at  0.3  g 
T,  ^  Time  from  completion  of  first 

handwheel  ramp  to  ±1.5  deg/sec 

roll  velocity 
Tj  =  3  second  pause 
B  =  1.5  deg/sec  window  comparator 

threshold 

Initial  steer  and  counter  steer  performed  at 
720  deg/sec 


Time 


[ 


Time 


Figure  2.  NHTSA  Fishhook  (with  roll  rate  feedback)  maneuver  description. 
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Appendix  I.  Fishhook  Maneuver  Test 
Procedure 

1.0  Introduction 

1 . 1  General 

This  document  describes  the  test 
procedure  used  by  the  National  Highway 
Traffic  Safety  Administration's  (NHTSA) 
New  Car  Assessment  Program  (NCAP)  to 
evaluate  light  vehicle  dynamic  rollover 
propensity.  The  procedure  is  comprised  of 
one  characterization  maneuver  and  one 
rollover  resistance  maneuver. 

t  .2    Rollover  Resistance  Requirements  of  the 
TREAD  Act 

Section  12  of  the  "Transportation  Recall, 
Enhancement,  Accountability  and 
Documentation  (TREAD)  Act  of  November 
2000"  reflects  the  desire  of  Congress  to 
supplement  SSF  [Static  Stability  Factor]  with 
a  dynamic  stability  test  using  vehicle 
maneuvers.  Congress  directed  NHTSA  to 
"develop  a  dynamic  test  on  rollovers  by 
motor  vehicles  for  a  consumer  information 
program;  and  carry  out  a  program  conducting 


such  tests."  NHTSA's  NCAP  Light  Vehicle 
Dynamic  Rollover  Propensity  Test  Procedure 
described  in  this  document  was  developed  as 
part  of  NHTSA's  effort  to  hilfill  the 
requirements  of  the  TREAD  Act. 

1 .3    Recent  NHTSA  Ught  Vehicle  Dynamic 
Rollover  Propensity  Research 

During  the  spring  tlu-ough  fall  of  2001 
NHTSA  performed  an  extensive  assessment 
of  many  test  track  maneuvers  potentially 
capable  of  quantifying  on-road,  untripped 
rollover  propen'^ity.  In  brief,  five  vehicle 
characterization  and  nine  dynamic  rollover 
propensity  maneuvers  were  studied.  Each 
maneuver  was  either  discarded  or  retained 
for  subsequent  program  phases.  The  2001 
research  project  is  documented  in  [l). 

During  the  spring  through  fall  of  2002 
NHTSA  performed  a  comprehensive 
evaluation  of  rollover  resistance  for  a  broad 
spectrum  of  twenty-six  light  vehicles.  The 
test  vehicles  were  evaluated  with  one 
Characterization  maneuver  and  two  Rollover 
Resistance  maneuvers.  Up  to  two  load 
configurations  per  vehicle  were  used.  The 
2002  research  project  is  documented  in  [2). 


2.0  Test  Equipment 

2. 1  Vehicle  Load  Configurations 

NHTSA's  dynamic  rollover  propensity  test 
procedure  uses  one  of  two  loading 
configurations:  Nominal  or  Multi-Passenger. 
A  description  of  each  configuration  is 
provided  below. 

Both  vehicle  load  configurations  include 
instrumentation,  a  steering  machine,  and 
outriggers. 

Test  vehicle  bumper  assemblies  are 
removed  for  outrigger  installation.  The 
reduction  in  vehicle  weight  due  to  the 
removal  of  the  bumpers  is  offset  by  the 
additional  weight  of  the  outriggers  and  their 
mounting  system.  The  outrigger  system 
typically  outweighs  the  bumper  assemblies. 
2.1.1     Nominal  Load  Configuration 

The  Nominal  Load  Configuration  consists 
of  the  driver,  instrumentation,  steering 
machine,  outriggers,  and  full  tank  of  fuel. 
Weight  and  location  specifications  for  the 
data  acquisition  system  and  steering  machine 


I 


are  presented  in  Table  I.l  and  Figure  I.l. 

Table  1.1. —Equipment  Location  and  Weight 


Equipment 


Location 


Weight,  typical  (lbs) 


Data  Acquisition  System  

Steering  Machine 

Steering  Machine  Electronics  Box 


I 


Front  passenger  seat  

Handwheel 

Passenger  row  foot  well  behind  the  front  passenger  seat.  If 
vehicle  does  not  have  a  rear  passenger  row  foot  well,  the 
Electronics  Box  should  be  placed  in  the  front  passenger 
seat  foot  well. 


58 
31 
39 


Non-pickup  truck  vehicles  with  only  front 
designated  seating  positiftns  use  the  Nominal 
Load  Configuration. 

2.1.2     Multi-Passenger  Configuration 

The  Multi-Passenger  Configuration 
includes  all  elements  of  the  Nominal  Load 
Configuration  plus  ballast  in  the  form  of 
water  dummies.  Water  dummies  are  installed 
as  follows: 

For  vehicles  with  three  or  more  designated 
rear  seating  positions,  three  175  lb  water 
dummies  are  used.  The  water  dummies  shall 
be  positioned  on  the  rear  seats  (second 
seating  row)  closest  to  driver  and  fi-ont 
passenger  seats  (first  seating  row).  If  there  are 
only  two  seating  positions  in  the  second 
seating  row,  the  third  water  dummy  shall  be 
placed  in  the  center  of  the  third  seating  row, 
provided  it  is  a  designated  seating  position. 
Refer  to  Figure  1.2. 

Fcr  vehicles Tvith  two  designated  rear 
seating  positions,  two  175  lb  water  dummies 
shall  be  positioned  in  the  rear  seats.  Refer  to 
Figure  1.3. 

For  pickups  with  only  fi-ont  designated 
seating  positions,  three  175  lb  water 
dummies  will  be  used.  The  water  dummies 
shall  be  positioned  behind  the  cab  in  a 
manner  that  emulates  a  second  seating  row. 
If  it  is  not  possible  to  fit  three  water  dummies 
directly  behind  the  cab,  the  third  water 
dummy  shall  be  placed  in  the  center  of  a 
simulated  third  seating  row.  Refer  to  Figure 
L4. 


For  pickups  with  two  seating  rows,  three 
175  lb  water  dummies  will  be  used.  If  the 
second  seating  row  includes  three  designated 
seating  positions,  each  water  dummy  shall  be 
placed  in  these  positions.  If  the  second 
seating  row  includes  two  designated  seating 
positions,  two  175  lb  water  dummies  shall  be 
positioned  in  the  second  seating  row  of  the 
cab,  and  the  third  water  dummy  shall  be 
positioned  behind  the  cab  in  a  manner  that 
emulates  the  center  seating  position  of  a  third 
seating  row.  Refer  to  Figure  1.5. 

For  all  vehicles,  if  the  Multi-Passenger 
Configuration  results  in  the  vehicle 
exceeding  its  Gross  Vehicle  Weight  Rating 
(GVWR)  and/or  rear  Gross  Axle  Weight 
Rating  (GAWR),  the  weight  of  each  dummy 
will  be  equally  reduced  until  the  GVWR  and/ 
or  rear  GAWR  are  no  longer  exceeded.  The 
weight  of  the  water  dummies  shall  not  be 
reduced  if  only  the  front  GAWR  is  exceeded 
and  the  front  axle  weight  does  not  exceed  the 
front  GAWR  by  more  that  50  pounds,  i.e..  if 
the  Multi-Passenger  Configuration  results  in 
the  vehicle  exceeding  its  front  GAWR,  and  its 
GVWR  and/or  rear  GAWR,  the  weight  of  each 
dummy  will  be  equally  reduced  until  the 
GVWR  and  rear  GAWR  are  no  longer 
exceeded  and  the  front  GAWR  is  not 
exceeded  by  more  that  50  pounds. 

For  non-pickup  truck  vehicles  with  only 
front  designated  seating  positions,  the  Multi- 
Passenger  Configuration  is  omitted  from  the 
test  matrix. 


2.2  Safety  Outriggers 

Safety  outriggers  are  installed  on  all  test 
vehicles  during  all  test  maneuvers.  NHTSA 
uses  outriggers  machined  from  6Ai— 4V 
titanium.  NHTSA's  "short"  outriggers  are 
used  for  vehicles  with  baseline  weights 
under  3.500  pounds  in  a  baseline  condition 
(as  delivered);  "standard"  outriggers  are  used 
for  vehicles  with  baseline  weights  from  3.500 
and  7,000  pounds;  and  "long"  outriggers  are 
used  for  vehicles  with  baseline  weights  from 
7.001  to  10,000  pounds.  Information  on 
NHTSA's  titanium  outrigger  system  is 
documented  in  [3). 

2.3  Tires 

All  tires  must  be  new.  and  of  the  same 
make,  model,  size,  and  DOT  specification  of 
those  installed  on  vehicles  when  purchased 
new.  Tire  inflation  pressures  are  to  be  in 
accordance  with  the  recommendations 
indicated  on  each  vehicle's  identification 
placard. 

2.3.1     Tire  Mounting  Technique 

When  mounting  tires  to  the  rims  used  for 
testing,  no  tire  mounting  lubricant  should  be 
used.  Lubricant  is  not  used  due  to 
uncertainty  surrounding  the  occurrences  of 
tire  debeading  observed  during  NHTSA's 
rollover  research.  To  eliminate  the  possibility 
of  tire  lubricant  dfcitributing  to  this 
phenomenon,  it  should  not  be  used.  Because 
no  lubricant  is  used,  care  must  be  taken  to 
confirm  that  the  tire  is  fully  seated  on  the 
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wheel  rim  at  the  completion  of  the  mounting 

procedure. 

2  J  2     Frequency  of  Tire  Changes 

To  minimize  the  effects  of  tire  wear  on 
vehicle  response  and  rollover  propensily. 
r')l lover  research  requires  frequent  tire 
changes.  For  each  loading  condition,  the 
following  guidelines  must  be  followed 

•  One  set  of  tires  is  to  be  used  for  each 
Slowlv  Increasing  Steer  test  series.  Each 
series  is  comprised  of  left  and  right  steer 
tests. 

•  I'p  to  two  tire  sets  are  to  be  used  for  the 
Fishhook  maneuver  test  series.  The  actual 
number  of  tire  sets  used  is  dependent  on  the 
response  of  each  vehicle.  The  tire  change 
protocol  IS  presented  in  the  Fishhook 
maneuver  test  procedure  (Section  "^  2)   Note: 
.A  tire  change  between  the  tonipletion  of  the 
Slowlv  ln( Teasing  Steer  maneuver  and 
initiation  of  Fishhook  testing  is  not  required 
provided  the  abbreviated  Slowlv  Increasing 
Steer  procedure  described  in  Section  3.1.2  is 
used.  If  the  abbreviated  procedure  is  not  used 
lie.  the  maneuver  is  performed  such  that 
ma-\imum  lateral  acceleration  is  achieved),  a 


tire  change  between  the  completion  of  the 
Slowlv  Increasing  Steer  maneuver  and 
initiation  of  Fishfiook  testing  is  required,  as 
tire  wear  associated  with  these  tests  may 
potentiallv  confound  Fishhook  test  outcome 

2.3,,*     I'se  of  Inner  Tubes 

Fishhook  maneuvers  have  been  shown  to 
[)roduce  debeadmg  of  the  outside  front  and 
rear  tires    Ihe  oci  urrence  of  debeads  can 
result  III  significant  damage  to  the  test 
surface   NHTSA  resean  h  has  concluded  the 
easiest,  most  cost  effective  wav  to  minimize 
debeading  is  the  use  ol  inner  tubes  designed 
for  radial  tires  Inner  tubes  must  be  installed 
prior  to  anv  Fishhook  test  "one  inner  tube 
for  each  of  the  vehicle  s  tires  Inner  tubes 
should  be  appropriatelv  sized  for  the  test 
vehicle's  tires. 

Installation  ol  inner  tubes  is  not  required 
prior  to  Slowlv  Increasing  Steer  tests. 
regardless  of  vehicle  or  load  conditum. 

J  4     Data  Coll fcl ion 

,M1  data  is  to  be  sampled  at  2I)U  Hz. 
NHTSA's  signal  conditioning  consists  of 
amplification,  anti-alias  filtering,  and 
digitizing.  .-Xmplifier  gains  are  selected  to 


maximize  the  signal-fo-noise  ratio  of  the 
digitized  data.  Filtering  is  performed  with 
two-pole  low-pass  Butterworth  filters  with 
nominal  cutoff  frequencies  selected  to 
prevent  aliasing.  The  nominal  cutoff 
frequency  is  15  Hz  (calculated  breakpoint 
frequencies  are  18  and  19  Hz  for  the  first  and 
second  poles  respectively). 

Data  collection  is  initiated  manually  by  the 
test  driver  immediately  before  the  start  of  the 
maneuver  or  automatically  by  "Handwheel 
Command  Flag"  signal  from  the  steering 
machine  (refer  to  Section  3.2.4.2.2, 
Handwheel  Command  Flag). 

2.5     Instrumentation 

Each  test  vehicle  is  to  be  equipped  with 
sensors,  a  data  acquisition  system,  and  a 
programmable  steering  machine.  Equipment 
locatitm  and  weight  specifications  are 
presented  in  Table  I.l  and  Figure  I.l. 
2.5.1     Sensors  and  Sensor  Locations 

Table  1.2  lists  the  sensors  required  by 
NTTrSA's  dvnamic  rollover  propensity  test 
procedure   .^  brief  description  of  these 
sensors  is  provided  in  this  section. 


Table  1.2.— Recommended  Sensor  Specifications 


Type 


Output 


Range 


Resolution 


Accuracy 


Multi-Axis  Inertial  Sensing  System  Longitudinal.  Lateral. 

and  Vertical  Accel- 
eration 
Roll.  Yaw.  and  Pitch 
Bate 

Angle  Encoder  Handwheel  Angle 

Ultrasonic  Distance  Measuring  System  Left  and  Right  Side 

Vehicle  Height 

Load  Cell  Brake  Pedal  Force 


Accelerometers:  ±2  g 


Angular  Rate  Sensors; 
-100  deg/s 

tSOO  deg  

5-24  inches    


0-300  Ibf 


Accelerometers;  <10 

Angular  Rate  Sensors; 
<0.004  deg/s. 

0.25  deg  

0.01  inches  


Radar  Speed  Sensor   Vehicle  Speed    |  0J-125jnph 

Infrared  Distance  Measunng  System  Wheel  Lift  


Data  Flag  (Handwheel  Command  Flag)   Pauses  in  commanded     0 

steenng  inputs 

Data  Flag  (Roll  Rate  Flag)  Indication  of  :  1  5  ,  0-10  V 

deg/s  roll  rate.  I 


13  75-33.5  inches 


10  V 


N/A   

0.009  mph  

0.10  in.,  short  range 
0.3  in.,  long  range  ... 

N/A  


N/A 


Accelerometers; 

<0.05%  of  full 

range. 
Angular  Rate  Sensors; 

0.05%  of  full  range. 
i0.25  deg. 
±0.25%  of  maximum 

distance. 
N/A. 

±0.25%  of  full  scale. 
±1  %  of  full  scale 

Flag  should  respond 

within  10  ms. 
Flag  should  respond 

within  10  ms. 


2.5  1  1      Handwheel  .\ngie 

Handwheel  position  is  measured  via  an 
angle  encoder  integral  with  the 
programmable  steenng  mat  hmes. 

2.5  1.2     Vehicle  Speed 

Vehicle  speed  is  measured  with  a  non- 
contact  speed  sensor  placed  at  :he  center  rear 
of  each  vehicle 

N'HTSA  has  had  good  experieni;es  with  the 
use  of  Doppler  radar  based  sensors.  Sensor 
outputs  are  to  be  transmitted  not  only  to  the 


data  acquisition  system,  but  also  to  a 
dashboard  display  unit  This  allows  the 
driver  to  accurateK  rioiiitor  vehi(;le  speed. 

2  5.1.3     Chassis  Dynamics 

.^  multi-axis  inertial  sensing  system  is  used 
to  measure  linear  accelerations  and  roll. 
[)iti  h.  and  vaw  angular  rates.  The  position  of 
the  multi-a.xis  inertial  sensing  system  must 
be  accurately  measured  relative  to  the  C.C,   of 
the  vehicle  in  the  Nominal  Load  and  Multi- 
Passenger  t^onfigurations    I'hese  data  are 
required  to  translate  the  motion  of  the 


vehicle  at  the  measured  location  to  that 
which  occurred  at  the  actual  CO  to  remove 
roll,  pitch,  and  yaw  effects.  NHTSA  uses  an 
independent  laboratory  to  measure  the  C.G. 
of  its  test  vehicles. 

The  following  equations  are  used  to  correct 
the  accelerometer  data  in  post-processing. 
They  were  derived  from  equations  of  general 
relative  acceleration  for  a  translating 
reference  frame  and  use  the  SAE  Convention 
for  Vehicle  Dynamics  Coordinate  Systems. 
The  coordinate  transformations  are: 
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where, 

X  corT«L-ied,  JcomctBdi  BHQ  £  convded  = 

longitudinal,  lateral,  and  vertical 

accelerations,  respectively,  at  the 

vehicle's  center  of  gravity 
x'atct:!.  y'accci,  and  z'accei  =  loDgitudinal, 

lateral,  and  vertical  accelerations, 

respectively,  at  the  accelerometer 

location 
x"d,^p,  y"disp>  and  z'disp  =  longitudinal,  lateral, 

and  vertical  displacements,  respectively, 

of  the  center  of  gravity  with  respect  to 

the  accelerometer  location 
(p'  and  <p"=roll  rate  and  roll  acceleration, 

respectively 
0'  and  9"  =  pitch  rate  and  pitch  acceleration, 

respectively 
4*'  and  4*"  =  yaw  rate  and  yaw  acceleration, 

respectively 
NHTSA  does  not  use  inertially  stabilized 
accelerometers  for  this  test  procedure. 
Therefore,  lateral  acceleration  must  be 
corrected  for  vehicle  roll  angle  during  data 
post-processing.  This  is  discussed  in  Section 
4.12. 

2.5.1.4  Roll  Angle 

An  ultrasonic  distance  measurement 
system  is  used  to  collect  left  and  right  side 
vertical  displacements  for  the  purpose  of 
calculating  vehicle  roll  angle.  One  ultrasonic 
ranging  module  is  mounted  on  each  side  of 
a  vehicle,  and  is  positioned  at  the 
longitudinal  center  of  gravity.  With  these 
data,  roll  angle  is  calculated  during  post- 
processing using  trigonometry. 

2.5.1.5  Wheel  Lift 

Wheel  lift  is  measured  individually  with 
two  height  sensors  attached  to  spindles 
installed  at  the  wheel.  Using  trigonometry, 
the  output  of  the  two  sensors  can  be  used  to 
resolve  the  CEunber  angle  of  the  wheel,  and 
remove  its  influence  from  the  uncorrected 
height  sensor  output.  Information  on 
NHTSA's  wheel  lift  measurement  system  is 
documented  in  [4). 

2.5.1.6  Brake  Application 

Brake  pedal  force  is  measured  with  a  load 
cell  transducer  attached  to  the  face  of  the 
brake  pedal.  While  brake  pedal  force  is  not 
explicitly  required  by  this  test  procedure,  it 
is  important  to  monitor  the  driver's  braking 
activity  during  testing.  No  test  included  in 
this  procedure  requires  brake  application.  If 
the  driver  applies  force  to  the  brake  pedal 
before  completion  of  a  test,  that  test  is  not 
valid,  and  should  not  be  considered  in 
further  analyses. 

2.5.2    Additional  Mnemonics 

2.5.2.1  Handwheel  Command  Flag 

Refer  to  Section  3.2.4.2.2,  Handwheel 
Command  Flag. 

2.5.2.2  Roll  Rate  Flag 

Refer  to  Section  3.2.4.2.3,  Roll  Rate  Flag. 

2.6    Steering  Machine 

A  programmable  steering  machine  is  used 
to  generate  handwheel  steering  inputs  for  all 
test  maneuvers.  The  machine  must  provide  at 
least  35  Ibrft  of  torque  at  a  handwheel  rate 
of  720  deg/sec,  be  able  to  move  each  vehicle's 
steering  system  through  its  full  range,  and 
accept  angular  rate  sensor  feedback  input  for 


roll  rate-induced  steering  reversals  (refer  to 
section  3.2.4).  It  is  recommended  that  the 
steering  machine  be  capable  of  initiating 
steering  programs  at  a  preset  road  speed,  and 
have  the  convenience  of  changing  the 
steering  program  during  test  sessions. 

3.0  Test  Maneuvers 

3. 1  Slowly  Increasing  Steer 

The  Slowly  Increasing  Steer  maneuver  is 
used  to  characterize  the  lateral  dynamics  of 
each  vehicle,  and  is  based  on  the  "Constant 
Speed,  Variable  Steer"  test  defined  in  SAE 
J266  [5].  The  maneuver  is  used  to  determine 
the  steering  that  produces  a  lateral 
acceleration  of  0.3  g.  This  handwheel  angle 
is  used  to  define  the  magnitude  of  steering 
to  be  used  for  the  NHTSA  Fishhook 
maneuver. 

3.1.1  Maneuver  Description  (Option  #1) 

To  begin  this  maneuver,  the  vehicle  is 
driven  in  a  straight  line  at  50  mph.  The 
driver  must  attempt  to  maintain  this  speed 
during  and  briefly  after  the  steering  is  input 
using  smooth  throttle  modulation.  At  time 
zero,  handwheel  position  is  linearly 
increased  from  zero  to  270  degrees  at  a  rate 
of  13.5  degrees  per  second.  Handwheel 
position  is  held  constant  at  270  degrees  for 
two  seconds,  after  which  the  maneuver  is 
concluded.  The  handwheel  is  then  returned 
to  zero  as  a  convenience  to  the  driver.  The 
maneuver  is  performed  three  times  to  the  left 
and  three  times  to  the  right  for  each  load 
configuration.  Figure  1.6  presents  a 
description  of  the  handwheel  angles  to  be 
used  during  Slowly  Increasing  Steer,  Option 
#1  tests. 

3.1.2  Maneuver  Description  (Option  #2, 
Preferred) 

Historically,  NHTSA  has  used  Slowly 
Increasing  Steer  tests  to  measure  linear  range 
and  maximum  quasi  steady  state  lateral 
acceleration.  While  maximum  lateral 
acceleration  data  is  interesting,  it  is  not  a 
required  metric  when  determining  a  vehicle's 
NCAP  rollover  resistance  rating.  For  this 
reason,  NHTSA  recommends  use  of  an 
"abbreviated"  Slowly  Increasing  Steer 
maneuver.  The  handwheel  angles  used  in 
this  abbreviated  procedure  only  steer  the 
vehicle  enough  to  assess  its  linear  range 
lateral  acceleration  performance. 

To  determine  the  most  appropriate  Slowly 
Increasing  Steer  hemdwheel  angle  for  a  given 
vehicle,  a  preliminary  left  steer  test  is 
performed.  The  test  speed  during  this  test 
was  held  constant  at  50  mph  via  throttle 
modulation,  and  the  steering  input  ranged 
from  0  to  30  degrees,  applied  at  13.5  degrees 
per  second.  The  magnitude  of  this  input  was 
selected  because  it  was  believed  to  be 
capable  of  producing  a  steady  state  lateral 
acceleration  within  the  linear  range  for  any 
light  vehicle.  Using  the  ratio  of  steady  state 
handwheel  position  and  lateral  acceleration 
established  by  this  test,  the  maximum 
steering  input  for  the  abbreviated  Slowly 
Increasing  Steer  test  was  derived  using  the 
below  equation: 


Equation  3.1 


30  degrees 


*y.  30  degrees 


'SIS 


0.55  g 


where, 

ay. 30  dcgrce-N  was  the  raw  lateral  acceleration 
produced  with  a  constant  handwheel 
angle  of  30  degrees  during  a  test 
performed  at  50  mph 

dsis  was  the  steering  input  that,  if  the 
relationship  of  handwheel  angle  and 
lateral  acceleration  was  linear,  would 
produce  a  lateral  acceleration  of  0.55  g 
during  a  test  performed  at  50  mph 

Note:  a,.M)  dcgrr<:>  is  "raw"  data,  not 
corrected  for  the  effects  of  roll,  pitch,  and 
yaw.  NHTSA  acknowledges  the  relationship 
of  handwheel  angle  and  corrected  lateral 
acceleration  data  is  often  not  linear  at  0.55 
g.  However,  previously  collected  data 
indicates  the  magnitude  of  raw  0.55  g 
acceleration  data  is  typically  reduced  by 
approximately  9.6  percent  to  0.497  g.  when 
corrected  for  roll,  pitch,  and  yaw,  just  outside 
of  the  linear  range  for  most  vehicles. 
Removing  the  effect  of  accelerometer  offset 
(error  due  to  the  accelerometer  not  being 
positioned  at  the  vehicle's  actual  center  of 
gravity)  typically  reduces  the  magnitude  of 
these  data  by  an  additional  0.07  percent.  The 
importance  of  Equation  3.1  is  that  it  simply 
provides  experimenters  with  a  direct,  "in- 
the-field"  way  of  determining  an  appropriate 
steering  input  for  which  to  proceed  with 
further  tests  for  a  given  vehicle. 

Figure  1.7  presents  a  description  of  the 
handwheel  angles  to  be  used  during  the 
abbreviated  Slowly  Increasing  Steer,  Option 
#2  tests. 

3.1.3     Measured  Parameters 

Analyses  of  Slowly  Increasing  Steer  tests 
output  overall  average  handwheel  position  at 
a  specified  lateral  acceleration 

When  lateral  acceleration  data  collected 
during  Slowly  Increasing  Steer  tests  is 
plotted  with  respect  to  time,  a  first  order 
polynomial  best-fit  line  accurately  describes 
thedata  from  0.1  to  0.375  g.  NHTSA  defines 
this  as  the  linear  range  of  the  lateral 
acceleration  response.  A  simple  linear 
regression  is  used  to  determine  the  best-fit 
line,  as  shown  in  Figures  1.8  and  1.9. 

Using  the  slope  of  the  best-fit  line,  the 
average  of  handwheel  position  at  0.3  g  is 
calculated  using  data  from  each  of  the  six 
Slowly  Increasing  Steer  tests  performed  for 
each  vehicle.  This  average  handwheel 
position  is  used  to  calculate  NHTSA 
Fishhook  maneuver  steering  inputs,  as 
described  in  Section  3.2. 

3.2    NHTSA  Fishhook  Maneuver 
3.2.1     Maneuver  Overview 

To  begin  the  maneuver,  the  vehicle  is 
driven  in  a  straight  line  at  a  speed  slightly 
greater  than  the  desired  entrance  speed.  The 
driver  releases  the  throttle,  and  when  at  the 
target  speed,  initiates  the  handwheel 
commands  described  in  Figure  1.10  using  a 
programmable  steering  machine.  Following 
completion  of  the  countersteer,  handwheel 
position  is  maintained  for  three  seconds.  As 
a  convenience  to  the  test  driver,  the 
handwheel  is  then  returned  to  zero. 

Each  Fishhook  maneuver  test  series 
contains  two  sequences  (with  exceptions 
noted  in  the  following  sections):  Tests 
performed  with  left-right  steering  (first 
sequence),  and  tests  performed  with  right-left 
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steering  (second  sequence !  The  sequence  of 
left-right  tests  alwavs  pre*  edes  thcisn 
performed  with  right-left  steering 

3-2  2     Default  Procedure 

Fishhook  maneuver  hand  wheel  angles  are 
cal(  ulated  with  lateral  a(  i  eleralmn  and 


handwheel  angle  data  liS)  ( oUected  during  a 
series  of  si\  Slowlv  Increasing  Steer  tests  (a 
total  of  three  left-steer  and  three  nght-steer 
tests  are  performed)   For  eai  h  Slowlv 
Increasing  Steer  test,  a  linear  regression  line 
is  fitted  to  the  lateral  ,u  i  eleratioii  ilala  from 


0.1  to  0.375  g.  Using  the  slopes  of  these 
regrtssion  lines,  the  handwheel  angles  at  0.3 
g  are  determined  for  each  individual  test  (&i  i 
J.)  The  six  handwheel  angles  are  then 
averaged  to  produce  an  overall  value  (5ii  i  j. 

„v<-fiill}. 


5o-< 


g.  overall 


=  (|5 


03g.left(I)l 


5o 


3  g. left (2) 


|5o. 


g,  left  I ' 


'0  ^  g,  nghi  1 1 


+  5 


(1  '  g.  nghlOi 


+  5o, 


g.  nghl  I 


0/6 


The  Fishhook  maneuver  steering  angles  are 
calculated  by  multiplying  A,  i  g  ..vfraii  by  a 
steering  scalar  (SS)  The  default  steering 
scalar  is  6.5. 

^ishlKiok  cDifsulli  =  6.5  X  So  1  g.  overall 

3.2.2.1     Maneuver  Entrance  Speed 

For  the  sake  of  driver  safety,  and  as  a  final 
step  in  the  lire  scrub-iii  procedure,  each 
Default  Proceilure  sequence  begins  with  a 
Maneuver  Fntrancp  Speed  IMES)  equal  to  35 
mph    The  .MES  is  measured  at  the  initiation 
of  (he  first  steering  ramp,  and  is  increased 
until  a  terinmation  condition  is  satisfied.  The 
order  of  MES  for  a  sequence  is.  in  mph:  35. 
40.  45,  47  5.  50.  For  each  test  run,  the  actual 
MES  must  be  within  1  mph  of  the  target 
MES 

Note:  NHT'SA's  experience  with  the 
Fishhook  maneuver  indicates  that  an 
incrnmental  increase  in  MES  of  5  mph.  up  to 
4.T  mph  minimizes  tire  wear  without 
(  ompromising  test  driver  safety.  However. 
when  d  MES  greater  than  45  mph  is  used,  the 
sHveritv  of  the  responses  produced  with  some 
\ehicles  .an  increase  substantially  from  that 
observed  at  lesser  entrance  speeds.  This  is 
especially  true  if  a  vehicle  has  a  propensity 
to  oscillate  in  roll,  and/or  is  able  to  produce 
two-wheel  lift  slightly  less  than  NHTSAs 
threshold  criterion  of  two  inches.  In  some  of 
these  cases,  the  driver  and/or  experimenter 
mav  not  be  comfortable  with  a  final  5  mph 
upwards  increment  in  MES.  and  might,  for 
the  sake  of  driver  safetv.  deviate  from  a  test 
procedure  that  requires  it.  Cienerally 
speaking,  such  a  deviation  typically  involves 
the  experimenter  s  use  of  a  more  gradual  2.5 
mph  increase  in  MF^S. 

I'o  prnmote  driver  safetv  while  also 
eliminating  inconsistencies  in  the  way 
NHTSA  s  Fishhook  maneuvers  are 
[lerformed.  the  test  procedure  requires  a  MES 
increment  equal  to  2  5  mph  be  used  above  45 
moh  if  a  test  performed  al  45  mph  does  not 
produce  two-wheel  lift,  regardless  of  the 
vehicle  being  evaluated. 

.12  2.2     Outrigger  Contact 

If  either  safety  outrigger  contacts  the 

pavement  withou'  two-wheel  lift  during  a 
Fishhook  maneuver  test  run.  the  affected 
outrigger  is  raised  0.75  inches  and  the  test  is 
repeated  at  the  same  MES  If  both  safety 
outriggers  contact  the  pavement  Without  two- 
wheel  lift.  btJth  outriggers  are  raised  0.75 
inches  and  the  test  is  repeated  at  the  same 
MES 

3.2.2.3     Termination  and  Conclusion 
Conditions 

.•\  test  sequence  is  terminated  if  the  MES 
capable  of  producing  two-wheel  lift  is 
observed  and  the  MES  is  45  mph  or  lower. 


If  two-wheel  lift  is  ohservnii  during  a  left- 
right  seijuence  al  45  niph  or  lower,  the 
[en'irej  series  is  terminated.  If  no  two-wneel 
lift  is  observed  during  a  left-right  se(juenc  e, 
right-left  tests  are  performed   If  two-wheel  lift 
is  observed  during  a  right-left  secjuence 
performed  with  a  MES  n!  4'>  mph  or  lower, 
the  test  series  is  terminalfl 

If  the  NfES  capable  of  prodin  mg  tuo-u  heel 
lift  during  a  left-right  or  right-lelt  sequeni  e 
is  47.5  mph  or  higher,  a  new  set  of  tires  is 
installed  on  the  vehicle  and  the  proi  edure 
described  in  Section  3.2.3  1  is  implemented. 

A  lest  series  is  terminated  if  rim-to- 
pavement  contact  or  tire  debeading  is 
observed  during  any  test  performed  with 
either  test  sequence. 

A  test  series  is  deemed  comtiliie  il  both 
test  sequences  within  a  given  series  have 
been  performed  at  the  maximum  maneuver 
entrance  speed  without  two-wheel  lift,  rim- 
to-pavement  contact,  tire  debeading,  or 
outrigger-to-pavement  contact.  If  the  Detail  It 
Procedure  is  completed  without 
encountering  a  termination  cimditicm. 
Supplemental  Procecfure  Fart  2.  described  in 
Section  3.2.3.2,  is  implemented. 

The  flowchart  presented  in  Figure  1  1  1 
describes  the  sequence  of  events  for  the 
Default  Test  Series. 

3.2.3     Supplemental  Procedures 

Note:  If  the  results  of  the  Default  Test 
Series  require  the  implementation  of  the 
Supplemental  Procedure  Part  1.  neither 
Supplemental  Procedure  Part  2  nor  Part  J  is 
used. 

Note:  Depending  on  the  res[)onse  of  test 
vehicles  to  elements  of  the  Fishhook 
maneuver  protocol.  Supplemental  Procedure. 
Parts  1.  2.  and  3  mav  require  a  f:hange  in  the 
steering  scalar.  The  steering  machine  used  bv 
NHTSA  has  the  capabilitv  "^or  making  such 
changes  in  vehicles  during  test  sessions  via 
selection  of  a  pre-programmed  steering 
schedule  and  the  adjustment  of  overall 
steering  angles. 

3.2.3.1     Supplemental  Procedure  Paf  1 

Following  the  tire  scrub-in  procedure 
outlined  in  .Section  4.fi.  tests  are  performed 
with  h.iii'lu  Mi'fl  iiitjN's  fijual  to  6i  ,,hh.«.k 
rikijun     i--  •xpiiiiiU'it  111  Se(  lion  3.2.2.  The 
steering  combination  (cc  .  either  left-right  or 
right-leftl  that  produced  two-wheel  lift  in  the 
Default  Test  Series  is  used    The  first  lest  is 
to  be  performed  al  a  MES  of  35  mph.  This 
test  is  performed  to  ensure  anv  mold  sheen 
remaining  from  the  tire  break-in  procedure 
has  been  removi'd  trom  itie  tires.  The  second 
test  is  to  be  performed  at  the  MES  at  which 
two-wheel  lift  had  been  previouslv  observed 
(i.e.,  with  the  previous  tire  set).  If  two-wheel 


lift  is  produced  during  the  lest  performed 
with  handwheel  angles  equal  to  6j,,hh(>..k 
ivijuii..  the  tjp-up  will  be  reported  in  the 
vehicle's  .\'C.\P  Rollover  Resistance  Rating 
and  the  test  series  is  deemed  complete.  If 
two-wheel  lift  is  not  produced  and  the  MES 
is  47.5  mph.  the  MES  is  increased  to  50  mph. 
If  two-wheel  lift  is  produced  during  the  test 
performed  with  ME.S  equal  to  50  mph.  the 
tip-up  will  be  reported  in  the  vehicle's  NCAP 
Rollover  Resistance  Rating  and  the  test  series 
IS  deemed  complete 

If  two-wheel  lift  is  not  produced  at  50  mph 
with  handwheel  angles  equal  to  6t,,i,t„-,>, 
ii,,,„i,  ,  tests  are  performed  with  steering 
angles  c:alculaled  by  multiplying  6ii  .  g  o^ctaii 
by  a  steering  scalar  of  5.5 

Ol-ishhiK>k  (SuppleiTK-n-.,]  1  =  5.5  A  Or)  1  g.  t^vt-rall 

After  the  application  of  the  reduced  scalar. 
a  test  is  to  be  performed,  using  the  same 
steering  combination  (;  e  .  either  left-right  or 
right-left),  at  the  MES  at  which  two-wheel  lift 
had  been  observed  in  the  Default  Test  Series. 
If  two-wheel  lift  is  produced  during  the  test 
performed  with  handwheel  angles  equal  to 

6i  ,.hi k   su,.|.,c",coi„;..  the  tip-up  will  be 

reported  in  the  vehicle's  NCAP  Rollover 
Resistance  Rating  and  the  test  series  is 
deemed  complete.  If  two-wheel  lift  is  not 
produced  and  the  MES  is  47.5  mph.  the  MES 
is  increased  to  50  mph.  If  two-wheel  lift  is 
produced  during  the  test  performed  with 
MES  equal  to  50  mph,  the  tip-up  will  be 
reported  in  the  vehicle's  NCAP  Rollover 
Resistance  Rating  and  the  test  series  is 
deemed  complete.  If  two-wheel  lift  is  not 
produced  at  50  mph,  the  test  series  is  deemed 
complete  and  no  tip-up  will  be  reported  in 
the  vehit:le'''  NC,-\P  Rollover  Resistance 
Rating. 

.•\  test  series  is  ti^rminated  if  rim-to- 
[lavement  conta(  t  or  tire  debeading  is 
observed  during  any  Supplemental 
Procedure  Part  1  test.  The  flowchart 
presented  in  Figure  1.12  describes  the 
sequence  of  events  for  the  Supplemental 
Procedure  Part  1 
3.2.3.2     Supplemental  Procedure  Part  2 

If  two-wheel  lift  is  not  produced  during 
tests  performed  with  the  Default  Procedure, 
the  steering  scalar  is  reduced  from  6.5  to  5.5. 
Using  the  same  tires  used  for  tests  performed 
with  the  Default  Test  Series,  tests  are 
performed  with  steering  angles  t:alculated  by 
maltiply  ing  6,,  i  ^  „>,-,aii  by  a  steering  scalar  of 
5.5. 

Ot,-hh.H>k  (Suprli-nH.nljh  =   5.5   X  On  1  jr.  .ivtrjll 

For  the  sake  of  driver  safety,  the  first  test 
of  the  left-right  sequence  with  the  reduced 
steering  scalar  applied  is  to  be  performed  at 
a  MES  of  45  mph.  If  this  test  does  not 
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produce  two-wheel  lift,  the  MES  is  increased 
to  47.5  mph.  If  the  test  with  MES  equal  to 
47.5  mph  does  not  produce  two-wheel  lift, 
the  MES  is  increased  to  50  mph  (the 
maximum  MES  used  for  Fishhook  maneuver 
testing).  If  no  two-wheel  lift  is  observed 
during  the  left-right  sequence,  the  right-left 
test  sequence  is  initiated  using  the  same 
process  as  the  left-right  sequence.  If  any  test 
in  the  Supplemental  Procedure  Part  2  test 
series  produces  two-wheel  lift,  a  new  set  of 
tires  is  installed  on  the  vehicle,  and  the 
procedure  described  Section  3.2.3.3  is 
implemented. 

A  test  series  is  terminated  if  rim-to- 
pavement  contact  or  tire  debeading  is 
observed  during  any  test  performed  with 
either  test  sequence.  A  test  series  is  deemed 
complete  if  both  test  sequences  within  the 
series  have  been  performed  at  the  maximum 
maneuver  entrance  speed  without  two-wheel 
lift.  The  flowchart  presented  in  Figure  1.13 
describes  the  sequence  of  events  for  the 
Supplemental  Procedure  Part  2. 

3.2.3.3    Supplemental  Procedure  Part  3 

Following  the  tire  scrub-in  procedure 
outlined  in  Section  4.6,  two  tests  are 
performed  with  handwheel  angles  equal  to 
5n^hhoi.i  1  Supplemental >•  The  Steering  combination 
that  produced  two-wheel  lift  during 
Supplemental  Procedure  Part  2  testing  is 
used  (i.e.,  either  left-right  or  right-left).  The 
first  test  is  to  be  performed  at  a  MES  of  35 
mph.  This  test  is  performed  to  ensure  any 
mold  sheen  remaining  from  the  tire  break-in 
procedure  has  been  removed  from  the  tires. 
The  second  test  is  to  be  performed  at  the 
MES  that  had  produced  two-wheel  lift  during 
Supplemental  Procedure  Part  2  testing  (i.e., 
with  the  previous  tire  set).  If  two-wheel  lift 
is  produced  during  the  test  performed  with 
handwheel  angles  equal  to  Sp.shhook 
(.Supplemental),  the  tip-up  Will  be  Teportod  in  the 
vehicle's  NCAP  Rollover  Resistance  Rating 
and  the  test  series  is  deemed  complete.  If 
two-wheel  lift  is  not  produced  and  the  MES 
is  45  mph,  the  MES  is  increased  to  47.5  mph. 
If  two-wheel  lift  is  not  produced  and  the 
MES  is  47.5  mph,  the  MES  is  increased  to  50 
mph.  If  two-wheel  lift  is  produced  during 
any  test  performed  during  Supplemental 
Procedure  Part  3,  the  tip-up  will  be  reported 
in  the  vehicle's  NCAP  Rollover  Resistance 
Rating  and  the  test  series  is  deemed 
complete.  If  two-wheel  lift  is  not  produced 
during  Supplemental  Procedure  Part  3,  the 
test  series  is  deemed  complete  and  no  tip-up 
will  be  reported  in  the  vehicle's  NCAP 
Rollover  Resistance  Rating. 

A  test  series  is  terminated  if  rim-to- 
pavement  contact  or  tire  debeading  is 
observed  during  any  Supplemental 
Procedure  Part  3  test.  The  flowchart 
presented  in  Figure  1.14  describes  the 
sequence  of  events  for  the  Supplemental 
Procedure  Part  3. 

3.2.4    Handwheel  Inputs 

3.2.4.1    Steering  Rate 

The  handwheel  rates  of  the  initial  steer  and 
countersteer  steering  ramps  are  always  to  be 
performed  with  nominal  steering  rates  of  720 
degrees  per  second,  regardless  of  what 
steering  scalar  is  used. 


3.2.4.2    Dwell  Time 

The  Fishhook  maneuver  is  designed  to 
maximize  the  roll  motion  of  the  test  vehicle. 
When  left-right  steering  is  used,  this  is 
accomplished  by: 

1.  Steering  the  vehicle  with  an  input  equal 

to  Opishhuok  (Default)  Or  OFi!,hhaok  (.Supplemental! 

2.  Waiting  until  the  vehicle  achieves 
maximum  roll  angle. 

3.  Reversing  the  direction  of  steer 

4.  Steering  the  vehicle  with  an  input  equal 

to    ~  OFishhook  (Default)  or   ~  Ohishh<K>k  (Supplemental) 

When  right-left  steering  is  used,  the  sign 
conventions  indicated  in  Steps  1  and  4  above 
are  switched  from  positive  to  negative  (i.e., 
for  Step  1)  or  ft'om  negative  to  positive  [i.e.. 
for  Step  4). 

Dwell  time  is  defined  as  the  time  from  the 
completion  of  the  initial  steering  ramp  to  the 
initiation  of  the  steering  reversal.  A  roll  rate 
"Window  Comparator"  is  used  to  determine 
when  the  vehicle  has  achieved  maximum  roll 
angle.  Since  the  programmable  steering 
machine  used  by  NHTSA  has  a  mechanical 
overshoot  after  completion  of  the  initial  steer, 
dwell  time  is  not  measured  directly  with 
handwheel  angle  data.  Rather,  two  signals 
output  from  the  steering  machine  are  used: 
"Handwheel  Start"  and  "Roll  Flag". 

3.2.4.2.1  Steering  Machine  Window 
Comparator 

As  indicated  in  Figure  1. 10,  Fishhook 
maneuver  steering  reversals  are  commanded 
after  the  completion  of  the  initial  steering 
ramp  and  when  the  roll  rate  of  the  vehicle 
is  very  close  to  zero  (because  it  is  the 
derivative  of  roll  angle,  when  roll  rate  is 
equal  to  zero  at  this  point,  roll  angle  is  at  its 
maximum).  To  minimize  the  likelihood  of 
erroneous  reversals,  the  reversals  occur  when 
the  roll  rate  signal  transmitted  from  a  sensor 
positioned  near  the  test  vehicle's  center  of 
gravity  enters  the  window  comparator.  The 
window  comparator  is  defined  as  ±1.5 
degrees  per  second,  regardless  of  what 
steering  scalar  was  used. 

Examples:  If  an  initial  steer  to  the  left  is 
input,  the  reversal  is  initiated  when  the  roll 
velocity  of  the  vehicle  is  equal  to  1.5  degrees 
per  second.  If  an  initial  steer  to  the  right  is 
input,  the  reversal  is  initiated  when  the  roll 
velocity  of  the  vehicle  is  equal  to  -1.5 
degrees  per  second. 

3.2.4.2.2  Handwheel  Command  Flag 

The  programmable  steering  machine  used 
by  NHTSA  outputs  a  "Handwheel  Command 
Flag"  signal  based  on  the  machine's  internal 
clock.  The  output  of  the  Handwheel 
Command  Flag  signal  ranges  from  0  to  10 
volts,  and  is  binary.  The  signal  is  high  (10 
volts)  when  the  steering  machine  is  in  the 
process  of  executing  a  conmianded  input,  or 
low  (0  volts)  when  the  machine  is  not  in  use 
or  a  pause  is  commanded  during  the 
execution  of  a  commanded  input,  as  shown 
in  Figure  I.IO.  When  the  pause  ends,  and 
execution  of  the  commanded  steering  inputs 
are  resumed,  the  Handwheel  Command  Flag 
signal  is  once  again  set  high.  In  a  Fishhook 
maneuver,  the  duration  of  the  pause  is  the 
dwell  time. 

3.2.4.2.3  Roll  Rate  Flag 

The  "Roll  Rate  Flag"  signal  output  by  the 
programmable  steering  machine  used  by 


NHTSA  is  monitored.  Like  that  of  the 
Handwheel  Command  Flag  channel,  the  Roll 
Rate  Flag  output  ranges  from  0  to  10  volts, 
and  is  binary.  The  signal  is  high  (10  volts) 
when  the  roll  rate  of  the  test  vehicle  is  within 
the  window  comparator,  or  low  (0  volts) 
when  roll  rate  is  outside  the  window 
comparator,  as  shown  in  Figure  MO. 

Fishhook  maneuver  steering  reversals  are 
to  be  initiated  by  the  steering  machine  within 
10  milliseconds  of  the  roll  rate  entering  the 
window  comparator.  Initiation  of  the  steering 
reversal  is  defined  as  the  instant  the  steering 
machine  sets  the  Roll  Rate  Flag  signal  high. 

Note:  After  completion  of  the  initial  steer, 
the  instants  that  the  steering  machine  sets  the 
Roll  Rate  Flag  and  Handwheel  Command 
Flag  signals  high  should  coincide. 

3.2.4.3     Excessive  Steering 

In  some  cases,  the  magnitude  of  5h,..hh.x>k 
(DefauiTi  used  durfng  the  Default  Procedure 
may  be  so  great  that  the  vehicle  reaches 
maximum  roll  angle  before  completion  of  the 
initial  steer.  This  is  defined  as  excessive 
steering;  i.e.,  the  vehicle  cannot  respond  to 
the  entire  commanded  steering  input. 

Excessive  steering  is  also  said  to  occur  if 
the  dwell  time  of  a  Fishhook  test  performed 
with  the  Default  Procedure  results  in  a  dwell 
time  less  than  80  milliseconds.  The 
mechanical  overshoot  of  the  steering 
machine  that  occurs  after  completion  of  the 
initial  steer  can  prohibit  the  machine  from 
accurately  executing  dwell  times  less  than 
approximately  80  milliseconds.  In  such 
cases,  the  effect  of  the  overshoot  is  that  the 
actual  dwell  time  is  equal  to  zero  (an 
immediate  steering  reversal). 

NHTSA 's  experience  with  the  Fishhook 
maneuver  has  demonstrated  the  effect  of 
excessive  steering  on  dynamic  rollover 
resistance  is  vehicle-dependent.  While  it  may 
not  allow  the  roll  motion  of  some  test 
vehicles  to  be  maximized,  excessive  steering 
has  been  shown  to  contribute  to  an  increased 
tip-up  propensity  in  others.  For  this  reason, 
a  test  sequence  for  which  excessive  steering 
is  observed  should  not  be  terminated.  Testing 
should  proceed  as  outlined  in  Section  3.2.2, 
Default  Procedure.  If  two-wheel  lift  is  not 
observed  during  either  Default  Procedure  test 
sequence,  the  Supplemental  Procedure 
beginning  at  Part  2,  described  in  Section 
3.2.3.2,  is  performed. 

4.0  Items  Pertaining  to  Test  Conduct 

4. 1  Definition  of  Two-Wheel  Lift 

Two-wheel  lift  is  defined  as  the  occurrence 
of  at  least  two  inches  of  simultaneous  lift  of 
the  inside  wheels  from  the  test  surface. 
NHTSA  does  not  consider  two-wheel  lift  less 
than  two  Inches  when  calculating  a  vehicle's 
NCAP  rollover  resistance  rating.  Two-wheel 
lift  great  enough  to  require  outriggers  to 
suppress  further  roll  motion  is  to  be  reported 
simply  as  "two-wheel  lift"  9s  long  as  at  least 
two  inches  of  simultaneous  two-wheel  lift 
occurs  before  outrigger  contact  with  the 
ground  is  made. 

4.2  Vehicle  Test  Configurations 

4.2.1     Load  Configurations 

All  vehicles  are  to  be  evaluated  with  one 
of  the  two  load  configurations  previously 
defined  in  Section  2.1. 
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4-J  2     ¥uf\  Tank  Loading 

Prior  to  beginnint;  d  Slowlv  Increasing 
Stef  r  or  Fishhook  maneuver  test  series,  the 
fuel  tank  of  the  vehicle  is  to  be  completelv 
filled  at  the  beginning  of  testing  and  mav  not 
be  less  than  75%  of  i.apacity  during  any  pari 
of  the  testing  This  criterion  is  in  agreement 
with  that  defined  in  FMVSS  1 J5 

4  2.3     Stability  Control  System 

If  equipped,  vehicles  are  tested  with 
stability  control  svstems  active.  Stability 
control  IS  not  to  be  deactivated  for  any 
Slowly  Increasing  Steer  or  Fishhook 
maneuver. 

4  3     Road  Test  Surface 

Tests  are  conducted  on  a  dry,  uniform, 

solid-paved  surface.  Surfaces  with 
irregularities,  such  as  dips  and  large  cracks, 
are  unsuitable,  as  they  may  confound  test 

results. 

4.3.1  Pavement  Fru  tion 

-Ml  maneuvers  are  to  be  performed  on  a 
dry.  high-mu  road  test  surface 

Unless  otherwise  specified,  the  road  lest 
surface  produces  a  peak  friction  coefficient 
(PFC)  of  approximately  0.9  when  measured 
using  an  .\mencan  Society  for  Testing  and 
Materials  (ASTMl  El  136  standard  reference 
lest  tire,  in  accordance  with  ASTM  Method 
E  1337-90,  at  a  speed  of  64  4  km/ h  (40  mph). 
without  water  delivery  This  criterion  is  in 
agreement  with  that  defined  in  FMVSS  135 

4.3.2  Slope 

The  test  surface  has  a  consistent  slope 
between  level  and  2%   All  tests  are  to  be 
initiated  in  the  diref:tion  of  positive  slope 
(uphiill. 

4.4     Ambient  Conditions 

4.4  1     .\mbient  Temperature 

The  ambient  temperature  shall  be  between 
0°  C  (32°  F)  and  40=  C  (104=  F1  This  criterion 
is  in  agreement  with  that  defined  in  FMVSS 
135 

4.4.2     Wind  Speed 

The  maximum  wind  speed  shall  be  no 
greater  than  10  mJs  (22  mph) 

4  5     Cahbmtion  Data 

It  is  strongly  recommended  that  calibration 
data  be  collected  prior  to  tests  of  each 
configuration  to  assist  in  resolving  uncertain 
test  data.  NHTSA  typically  records  the 
following  data  at  the  beginning  of  each  test 
day  for  each  test  vehicle  configuration. 

•  The  distance  measured  by  the  speed 
sensor  along  a  straight  line  between  the  end 
points  of  a  svirveyed  linear  roadway  standard 
of  1000  feet  or  more  (observed  and  recorded 
manually  from  the  speed  sensor  display). 

•  Five  to  fifteen  seconds  of  data  from  all 
instrument  channels  as  the  configured  and 
prepared  test  vehicle  is  driven  in  a  straight 
line  on  a  level,  uniform,  solid-paved  road 
surface  at  60  mph. 

4.6     Tire  Break-In  Procedure 

Prior  to  each  test  series,  the  tires  must  be 
"scrubbed  in"  to  wear  away  mold  sheen  and 
be  brought  up  to  of>erating  tempwrature.  Test 
vehicles  are  to  be  driven  around  a  circle  100 
feet  in  diameter  at  a  speed  that  produces  a 


lateral  acceleration  of  approximately  0.5  to 
0  6  g  Using  this  circle,  three  clockwise  laps 
are  to  be  followed  by  three  c:ounterclockwise 
laps   Once  the  six  laps  of  the  circle  are 
(  umpK'ti'.  the  driver  is  to  input,  sinusoidal 
steering  at  d  frequen(  \  of  1  Hz  and  a 
handwheel  amplitude  (JX^J  corresponding  to 
0.5-0.6  g  for  10  cycles  while  maintaining  a 
vehi(  le  speed  of  35  mph.  A  total  of  four 
passes  using  sinusoidal  steering  are  to  be 
used    The  handwheel  magnitude  ot  the  final 
cycle  of  the  fin<^  pass  is  to  be  twice  that  of 
5...  These  tour  sinusoid  pas.ses  typically 
require  an  area  similar  in  size  to  that  required 
by  the  Fishhook  maneuver    The  steering 
machine  should  be  programmed  to  execute 
the  sinusoids  There  should  be  only  a 
minimal  delay  between  the  completion  of  the 
tire  break-in  and  the  start  of  a  test  series  to 
allow  for  the  (  ollection  of  a  static  data  file, 
steering  machine  and  data  acquisition  system 
adjustment  and  final  driver  briefing 

4.7     Static  Datunis 

At  the  completion  of  the  tire  break-in 
pro(  e<ture  diiii  before  the  start  of  a  test  series, 
fifteen  seconds  of  data  are  collected  from  all 
instrument  i.hannels  with  the  test  vehicle  at 
rest,  the  engine  running,  the  transmission  in 

Park"  (automatic  transmission)  or  in  neutral 
with  the  parking  brake  applied  (manual 
transmission),  and  the  front  of  the  test 
vehu  le  fac  ing  in  the  direction  of  positive 
gradient  (uphill)  on  the  test  surface.  The 
static  data  files  are  used  in  post  processing 
to  establish  datums  for  each  instrument 
channel. 

4  8     Veh  icie  Gear  Selection 

.Ml  tests  are  performed  with  automatic 
transmissions  in  "Drive"  or  with  manual 
transmissions  in  the  highest  gear  capable  of 
sustaining  the  desired  test  speed  (Slowly 
Increasing  Steer)  or  Maneuver  Entrance 
Speed  (Fishhook),  with  one  exception 

Slowly  Increasing  Steer  tests  may  be 
performed  with  automatic  transmissions  in 
lower  gears  if  50  mph  cannot  be  maintained 
in  "Drive"  and  the  gear  selection  does  not 
result  m  engine  overspeeding  In  some  cases. 
50  mph  cannot  be  maintained  through  to  the 
end  of  the  steering  schedule  regardless  of  the 
gear  selection  due  to  low  engine  power  or 
ciiassis  responses  that  result  in  the  loss  of 
traction  or  spin  out.  It  has  been  NHTSA's 
experience,  however,  that  maximum  lateral 
acceleration  is  generally  achieved  well  before 
the  maneuver's  maximum  handwheel  angle 
IS  attained 

Manual  transmission  clutches  are  to 
remain  engaged  during  all  maneuvers. 

4  9     Outrigger  Adjustment 

The  initial  clearance  between  the  road 
surface  and  the  bottom  of  the  NHTSA 
outrigger  skid  pads  is  approximately  14 
inches  for  the  "standard"  outriggers  and 
approximately  12  inches  for  the  "short" 
outriggers  with  the  test  vehicle  at  rest  on  a 
level  surface.  Note  that  the  Multi-Passenger 
Configuration  may  compress  the  suspension 
more  than  the  Nominal  Load  Configuration 
(reducing  outrigger  clearance).  As  such, 
outrigger  height  adjustment  may  be  required 
when  transitioning  from  one  load 
configuration  to  the  next. 


Outrigger  height  adjustment  may  be 
required  during  a  test  series.  If  an  outrigger 
skid  pad  contacts  the  road  surface  during  a 
test  run  wherein  there  is  no  two-wheel  lift, 
the  outrigger  at  the  affected  end  of  the 
vehicle  is  raised  0.75  inches  and  the  test  run 
is  repeated  at  the  same  maneifver  entrance 
speed.  If  both  outriggers  make  contact  with 
the  test  surface  during  a  test  run  wherein 
there  is  no  two-wheel  lift,  both  outriggers  are 
raised  0.75  inches  and  the  test  run  is 
repeated  at  the  same  maneuver  entrance 
speed. 

4  U)     Videotape  Documentation 

It  is  recommended  that  all  test  runs  be 
documented  on  videotape.  NHTSA 
videotapes  Slowly  Increasing  Steer  tests  from 
a  viewpoint  several  hundred  feet  outside  the 
circular  path  of  the  test  vehicle.  Fishhook 
maneuver  tests  are  videotaped  from  a 
viewpoint  that  facilitates  observation  of  the 
inboard  side  of  the  vehicle  so  as  to  best 
record  instances  of  two-wheel  lift.  For  both 
maneuvers,  it  is  recommended  the  zoom  of 
the  camera  be  adjusted  during  each  test  such 
that  the  vehicle  fills  the  view  frame  to  the 
greatest  extent  possible. 

4.11  Summary  of  Tests  To  Be  Performed  for 
Each  Vehicle 

For  each  test  vehicle,  testing  will  be 
performed  according  to  the  following  plan; 

1.  Installation  of  new  tires 

2.  Tire  break-in 

3.  Slowly  Increasing  Steer  Maneuver  test 
series  in  the  Nominal  Load  or  Multi- 
Passenger  Configuration 

4.  Tire  change 

5.  Tire  break-in 

6.  NHTSA  Fishhook  maneuver  test  series  in 
the  Nominal  Load  or  Multi-Passenger 
Configuration  with  additional  tire  changes 
and  break-ins  as  indicated  in  the  maneuver 
protocol 

4.12  Summary  of  Metrics  Measured  For 
Each  Vehicle 

1.  Overall  handwheel  position  at  0.3  g  in  the 
Nominal  Load  Configuration 

2.  Two- Wheel  Lift  in  NHTSA  Fishhook 
maneuver  in  Nominal  Load  or  Multi- 
Passenger  Configuration  (Yes/No) 

3.  Rim-to-Pavement  Contact  or  Tire 
Debeading  in  Nominal  Load  or  Multi- 
Passenger  Configuration  (Yes/No) 

4.13  Post  Processing 

Data  are  filtered  in  post  processing  with  a 
6-Hz  12-pole,  2-pass,  phaseless  digital 
Butterworth  filter.  All  accelerations  are 
co.Tected  for  CG  displacement  (see  Section 
2.5.1.3).  Laser  height  measurements  are 
filtered  with  a  one-pass  200  ms  running 
average  technique. 

Post  processing  also  includes  roll  effects 
correction  for  lateral  acceleration  as  follows. 
a,t  =  aymCos6  —  a,mSin0 
where. 

a,c  is  the  corrected  lateral  acceleration  [i.e., 
the  vehicle's  lateral  acceleration  in  a 
plane  horizontal  to  the  test  surface) 

aym  is  the  measured  lateral  acceleration  in  the 
vehicle  reference  frame 

a^n,  is  the  measured  vertical  acceleration  in 
the  vehicle  reference  frame 
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0  is  the  vehicle  s  roll  angle 

Note:  The  z-axis  sign  convention  is 
positive  in  the  dovniward  direction  for  both 
the  vehicle  and  test  surface  reference  frames. 
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SS    = 

Steenng  Scalar 

T,     = 

Time  from  completion  of  first  handwheei  ramp 

to  ±  1  5  deg/sec  roll  velocity 

Tz     = 

3  second  pause 

Tj     = 

2  seconds 

B      = 

1  5  deg/sec  window  comparator  threshold 

Initial  steer  and  counter  steer  perfonncd  at  720  dcg/sec 
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Figure  I.IO.  NHTSA  Fishhook  maneuvei  description. 
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Supplemental 
Procedure  Part  1 

(Steering  Scalar  ~  6  5) 


I 


Use  Steering  Combination  Thai  Product  Two- 
Wheel  Uft  in  the  Default  Test  Series 
(i  e  ,  Left-Right  or  Right-Left  Steering  ) 


I   Begin  sequence  with 
J^      MES  =  35mph 


I .    Reduce  Steering  Scalar  to  S  S 
2     Use  the  MES  That  Produced  Two-Wheel 
Lift  in  the  Defauh  Test  Series 


Figure  1.12.  Supplemental  Procedure  Part  1. 
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Suppkmeistal 
Procedure  Part  3 

(Steermg  Scalar  =  3  5) 


Use  Steering  Combination  That  Produced  Two- 
Wheel  Lift  in  Supplemental  Test  Series,  Part  2 
(i.e.,  Left-Right  or  Right-Left  Steering  ) 


Yes 


Begm  sequence  with 
MES-35mph 


Test  Series 
Complete 


Raise  Affected 
Ontrigger(») 

0.75  inches  and 
Repeat  Test 


Increase  MES  to  That  Which 

Produced  Two- Wheel  Lift  in 

Supplemental  Test  Series,  Part  2 


ti     n 


Increase  MES 
by  2.5  mph 


Figure  1.14.  Supplemental  Procedure  Part  3. 
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Appendix  II.  Development  of  a  Rollover 
Risk  Model 

In  il-i  studv  of  .)ur  rating  system  for  rollover 
resistance  rirdiisportation  Rfsearrh  Board 
.Special  Report  JH,t|   the  National  .Academy  of 
Sciences  |N.\S)  rec  uniinended  that  we  use 
logistic  regression  rather  than  linear 
regression  tor  analysis  ot  the  relationship 
between  rollover  risk  and  SSK   We  had 
(  onsidered  a  logistii  rei;re>sion  model  during 
the  development  of  the  rollover  resistance 
rating  system  used  by  NCAP  for  2001  to  2003 
vehicles,  but  we  observed  that  it  predicted 
rollover  rales  that  were  systematically  lower 
than  actual  rollover  rates  for  vehicles  with 
low  SSK  Our  first  step  was  to  explore  tfie  use 
of  transformations  of  SSF  to  create  a  logistic 
regression  model  that  better  matched  actual 
rollover  rates  while  following  the 
recommendation  of  the  NAS. 

.\  satisfactory  logistic  regression  model 
using  SSF  only  was  the  starting  point  for  ' 
developing  a  risk  model  that  used  both  a 
vehicles  SSK  and  its  performance  in 
dynamic  maneuver  tests  to  predict  its 
rollover  rate.  We  used  four  binary  variables 
to  describe  whether  or  not  the  vehicle  tipped 
up  in  two  dynamic  maneuver  tests  each 
performed  at  two  different  occupant  load 
conditions.  The  final  model  required  the 
results  of  only  the  Fishhook  maneuver  test 
with  the  heavy  five  occupant  load  and  the 
SSF  of  a  vehicle.  The  predicted  rollover  rate 
determines  the  rollover  resistance  rating  of 
the  vehicle. 

.\.  Improving  the  Fit  nf  the  I.ogistii 
Regres-sion  Model  With  SSF  Only 

We  had  considered  logistic  regression 
during  the  development  of  the  SSF  based 
rating  system  (66  FR  3393.  January  12.  2001). 
but  found  that  it  consistently  under- 
predicted  the  actual  rollover  rate  at  the  low 
end  of  the  SSF  range  where  the  rollover  rates 
are  high.  The  NAS  study  acknowledged  this 
situation  and  gave  the  example  of  another 
analysis  technique  (non-parametric)  that 
made  higher  rollover  rate  predictions  at  the 
low  end  of  the  SSF  scale.  In  the  NPRM.  we 
discussed  our  plan  to  first  examine  ways  to 
improve  the  fit  of  the  logistic  regression 
model  to  the  actual  rollover  rates  in  the 
simpler  model  with  SSF  as  the  only  vehicle 
attribute  before  expanding  the  logistic 
regression  model  to  predict  rollover  rates 
using  maneuver  test  results  and  SSF  as 
vehicle  attributes.  In  this  way,  the  addition 
of  maneuver  test  results  is  more  likely  to 
have  an  effect  that  reflects  the  additional 
information  they  represent  on  rollover 
causation 

A  consultant  to  the  Bureau  of 
Transportation  Statistics  who  lectured  on 
logistic  regression  suggested  that  we  use  a 
iransform.if;  )n  of  SSF.  like  Log(SSF).  rather 
than  .SSh  d;   r;e  to  change  the  shape  of  the 
trend  line  generated  by  the  logistic  regression 
in  our  range  of  interest  of  SSF.  This 
technique  is  similar  to  what  we  used  to 
improve  the  fit  of  the  linear  regression  model 
in  the  SSF  rating  system  (Figure  II. 1).  Linear 
regression  creates  a  "best  fit"  straight  line  to 
predict  the  relationship  between  the 
independent  variable.  SSF  in  this  case,  and 
the  dependent  variable,  rollover  rate  per 
single  vehicle  crash  in  this  case.  However, 


the  obs"rvations  of  rollover  rate  for  groups  of 
\  ehicles  with  a  known  SSF  did  not  appear 
111  lie  on  a  straight  line  The  relationship 
appeared  to  be  exponential  with  a  reduction 
in  rollover  rate  with  ini  rease  m  SSF  much 
greater  at  low  SSFs  than  at  high  SSFs.  We 
used  the  transformation  LoglSSFI  to  replace 
SSF  alone  in  the  linear  regression  model  so 
that  it  would  compute  a  "best  fit 
exponential  curve  instead  of  a  best  fit  straight 
line  in  order  better  fit  the  prediction  line  to 
the  observations.  We  referred  to  Figure  11. 1  in 
notices  6,t  FR  A4^9H  and  tifi  FR  3388  as  a 
linear  regression  model  l)ei:ause  of  the 
analysis  technitjue,  but  the  NAS  study  refers 
to  it  as  the  exponential  model  because  of  its 
curve  shape. 

Figure  II. 2  plots  the  actual  rollover  rates  as 
a  function  of  SSF  observed  for  293,000  single 
vehicle  crashes  involving  100  vehicle  groups 
in  six  slates  from  1994  to  2001  (not  all  slate  s 
data  available  in  every  year).  The  point 
designated  "actual  rale"  at  each  value  of  SSF 
gives  the  proportion  of  single  vehicle  crashes 
for  vehicles  of  that  SSF  that  resulted  in 
rollover.  For  e.xample.  the  leftmost  point 
shows  that  for  all  single  vehicle  crashes 
observed  for  vehicles  with  an  SSF  of  1.00, 
slightly  less  than  507o  resulted  in  rollover. 
There  are  fewer  than  100  data  points  because 
the  data  at  each  SSF  often  include  the 
crashes  of  several  vehicles  with  the  same 
SSF.' 

Figure  II. 2  also  plots  the  rollover  rales 
predicted  for  the  same  293,000  crashes  by  a 
logistic  regression  model  operating  on  SSF 
without  transformation  as  the  only  vehicle 
variable.  The  model  was  developed  from  a 
database  that  contained  the  driver 
characteristic  and  road  condition  variables  in 
the  stale  crash  reports  of  293.000  crashes  in 
six  states.  Data  from  Maryland,  Florida, 
North  Carolina,  Missouri.  Utah  and 
Pennsylvania  were  used  because  these  were 
the  only  states  with  electronic  records 
available  to  NHTSA  in  which  we  could 
identify  the  make/model  of  the  vehicle  and 
could  be  sure  whether  or  not  a  rollover 
occurred.  The  driver  variables  were  gender, 
age  (young  (less  than  25),  old  (70  or  older), 
neither),  and  evidence  of  alcohol  or  drug  use. 
The  road  condition  variables  were  weather, 
speed  limit,  curve,  hill,  darkness,  wet  or  icy 
surface,  and  potholes  or  other  bad  surface 
conditions.  The  SAS  logistic  regression 
program  used  these  driver  and  road  variables, 
the  vehicle  SSF.  the  State  and  the  oulcomi' 
(rollover  or  not)  for  each  of  293,000  single 
vehicle  crashes  to  compute  the  risk  model. 
Figure  II. 2  shows  the  exercise  of  inputting 
the  driver,  road,  state  and  vehicle  SSF 
circumstances  for  each  individual  crash  of 
the  293,000  back  into  the  risk  model  to  test 
how  well  the  model  can  predict  the  actual 
rollover  outcomes. 

In  similar  fashion  as  the  "actual  rate" 
points  on  Figure  II. 2,  the  "predicted  r&te" 
points  at  each  value  of  SSI'  give  the 
proportion  of  single  vehicle  crashes  for 
vehicles  of  that  SSF  that  resulted  in  rollover. 
The  number  and  circumstances  (as  well  as 
can  be  described  from  state  crash  report 
variables)  of  crashes  represented  by  the 
actual  and  predicted  rate  points  are  identical. 
However,  in  one  case  the  rollover  outc  omes 
are  the  actual  outcomes  reported  in  the  si.ite 


data.  But  in  the  other  case,  the  rollover 
outcomes  are  the  predictions  of  the  risk 
model  given  the  driver  and  road  variables 
and  vehicle  SSF  for  each  actual  the  crash. 
The  predicted  rate  points  do  not  lie  on  a 
continuous  c  urve  when  plotted  against  SSF' 
because  the  distribution  of  driver  and  road 
variables  are  different  for  the  single  \ehicle 
crashes  wxpenenced  by  each  group  of 
\ehicles  represented  by  its  SSF  value. 

Figure  II. 2  shows  that  the  risk  model 
obtained  using  the  untransformed  SSF 
c:omputes  predictions  that  match  the  actual 
rollover  rates  well  at  SSFs  higher  than  1.3, 
but  its  predictions  are  consistently  low  at  the 
low  end  of  the  SSF  range.  The  predictions 
also  tend  to  lie  too  liigh  in  the  1.15  to  1.25 
SSF  range.  For  this  reason  we  desi'ribed  the 
form  of  the  curve  inherent  to  the  logistic 
regression  computation  as  being  too  flat  or 
lacking  suffii  unt  (  urvalure  to  represenl 
rollover  risk  m  our  past  notices. 

Figure  11.2  also  lists  an  objective  measure 
of  the  goodness  ol  fit  of  the  jiredictions  to  aid 
in  the  comparisons  ot  models  with  and 
without  using  transformations  of  SSF,  It  is 
lilt'  K    value  for  linear  regression  between  the 
predicted  and  actual  rollover  rates.  Figure 
II. 3  is  a  plot  of  predicted  versus  actual 
rollover  rates  taken  from  Figure  II. 2.  It  shows 
how  the  R   value  was  obtained.  A  linear 
regression  of  the  form  "y  =  mx  '  computes  the 
best  fit  line  that  passes  through  the  origin. 
The  R-  value  that  describes  the  goodness  of 
fit  of  the  points  It)  the  line  "y  =  0.9673x"  is 
0.752.  A  perfect  set  of  predictions  would 
cause  an  R-  value  of  1.0  on  the  line  "y  = 
l.Ox '. 

Figures  11.4.  II. .5.  and  II, ti  show  the 
predictions  of  a  series  ol  risk  nujdels 
obtained  in  liie  same  wa\  as  that  shown  in 
Figure  11,2  except  that  transformations  of  SSF 
were  used  as  the  vehicle  variable  instead  of 
just  SSF,  The  first  transformation,  shown  in 
Figure  II. 4,  was  LoglSSF).  'I'his  is  the 
transformation  currently  used  in  the  linear 
regression  rolhner  risk  model.  It  makes  a 
very  small  iinpro\-einent  both  to  the  under- 
predictions  at  the  low  end  of  the  SSF  range 
,iiiii  ihe  over-predictions  in  the  1.15  to  1,25 
SSI-  range.  The  R-'  goodness  of  fit  indicator 
increased  to  0.7975. 

Next  we  triced  the  transformation  Log  (SSF- 
margin).  Figure  11,5  shows  the  jjredictions  of 
a  logistic  regression  model  with  a  margin  of 
0.85.  The  sufjiraction  of  a  margin  from  SSF 
makes  a  large  improvement  in  the  fit  of  the 
predicted  rollover  rates  to  the  actual  rollover 
rates  in  the  SSF  range  of  1.0  to  1.25.  The  R- 
goodness  of  fit  indicator  increased  to  0.8811 
about  the  line    y  =  1.001  Ix"  for  the  whole 
SSF  range  of  data  base  (1,0  to  1,53).  This 
transformation  caused  a  small  sacrifice  in  the 
fit  of  Ihe  model  at  the  high  end  of  the  SSF 
range  Howe\er.  a  good  fit  in  the  1.0  to  1,25 
SSF  range  is  more  important  to  a  rating 
system  because  most  of  the  consumer 
retjuesls  for  rollover  information  involve 
\ehicles  in  this  range. 

Figure  II, (>  shows  the  fit  of  the  model  with 
a  margin  of  0,9,  The  R-  goodness  of  fit 
indicator  increased  slightly  to  0.8948  about 
the  line  "y  =  1.0091x".  but  the  sacrifice  of 
fit  at  the  high  SSF  end  also  increased.  Figure 
11,7  is  a  plot  of  predicted  versus  ac:tual 
rollover  rates  taken  from  Figure  11,6.  The  use 
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of  the  transformation  Log(SSF-0.90)  instead 
of  SSF  alone  in  the  logistic  regression  gave 
us  a  risk  model  with  the  benefits  of  logistic 
regression  recommended  by  the  NAS  and  a 
goodness  of  fit  with  the  actual  rollover  rate 
data  at  least  equivalent  to  that  of  the  linear 
regression  model  we  have  been  using. 

Figure  II. 8  shows  the  best  logistic 
regression  model  (margin  =  0.90)  and  the 
linear  regression  model  we  have  been  using. 
In  this  presentation,  the  driver  and  road 
variables  of  the  crashes  for  each  SSF  were  the . 
same  so  that  the  differences  in  predicted 
rollover  rates  along  each  line  were  a  purely 
a  function  of  SSF  differences,  and  the-risk 
curve  is  continuous.  The  common  sceneirio  of 
driver  and  road  variables  represented  the 
average  conditions  for  the  entire  293,000 
single  vehicle  crashes  (only  20%  of  which 
resulted  in  rollover).  The  linear  regression 
model  represents  the  same  scenario. 

The  line  in  Figure  11.8  representing  the 
linear  regression  model  is  described  by  the 
equation: 

Roll  Rate  =  13.28e''"'*^''^^''> 
The  line  in  Figure  II. 8  representing  the 
logistic  regression  model  is  described  by  the 
following  equation: 


Roll  Rate  ■■ 


1 


1  +  e 


(2.7546  + 1.1814xln(SSF-0.90)) 


B.  Adding  Dynamic  Maneuver  Test  Results 
to  the  Logistic  Regression  Model 

The  dynamic  maneuver  test  results  (tip-up 
or  no  tip-up  in  each  maneuver/load 
combination  in  Table  1  of  the  main  body  of 
the  notice)  were  used  as  four  binary  variables 
in  the  logistic  regression  analysis.  They  were 
entered  in  addition  to  SSF  to  describe  the 
vehicle.  The  same  driver  and  road  variables 
from  state  crash  reports  discussed  above  were 
used.  The  state  crash  report  data  for  twenty- 
four  of  the  vehicles  used  in  the  logistic 
regression  analysis  with  dynamic  maneuver 
test  variables  was  a  subset  of  the  database  of 
293,000  single  vehicle  crashes  described 
above.  One  extra  vehicle  was  added  for  the 
maneuver  tests  that  was  not  among  the  100 
vehicle  groups  we  had  studied  previously, 
but  state  crash  report  data  from  the  same 
years  and  states  was  obtained  for  it.  However, 
the  database  with  SSF  and  dynamic 
maneuver  tests  was  much  smaller  than  the 
293,000  sample  size  available  for  the  logistic 
regression  model  with  SSF  only.  Its  sample 
size  was  96,000  single  vehicle  crashes  of  25 
vehicles  including  20,000  rollovers. 

The  risk  models  combining  SSF  and 
dynamic  maneuver  test  results  ("dynamic 
results"'  for  short)  are  computed  in  the  same 
way  as  the  logistic  regression  <:urve  in  Figure 
II. 7.  The  logistic  regression  analysis  of  the 
database  of  96,000  state  reports  of  single 


vehicle  crashes  along  with  the  dynamic 
results  and  SSF  of  each  crashed  vehicle 
provides  a  mathematical  relationship 
between  all  of  the  vehicle,  driver  and  road 
variables  and  a  prediction  of  whether 
rollover  will  occur  in  a  single  vehicle  crash 
described  by  any  combination  of  the 
variables.  Next,  for  the  number  af  sets  of 
driver  and  road  variables  that  define  the 
average  crash  scenario  of  the  293,000  single 
vehicle  crash  database,  predictions  of 
rollover  or  no  rollover  in  the  crash  are  made 
at  each  combination  of  SSF  and  dynamic 
results.  The  proportion  of  crashes  that  are 
predicted  to  result  in  rollover  is  plotted  at 
each  SSF  and  dynamic  result.  Continuous 
cur\'es  predicting  rollover  rate  versus  SSF  for 
each  combination  ot dynamic  results  is  the 
form  of  the  model.  Since  all  of  the 
predictions  were  made  with  the  same  driver 
and  road  scenario,  the  changes  in  rollover 
rate  along  each  SSF  curve  or  between 
dynamic  results  are  functions  of  vehicle 
attributes. 

Figure  11.9  illustrates  the  form  of  the  model 
with  dynamic  results.  It  shows  the  predicted 
rollover  rate  as  a  function  of  SSF  and 
whether  or  not  the  vehicle  tipped-up  in  the 
Fishhook  maneuver  with  5  occupant  loading 
(fishhook  heavy  or  FH).  It  predicts  a  rollover 
rate  that  is  strongly  dependant  on  SSF  but 
higher  for  vehicles  that  tip-up  in  this  severe 
maneuver  than  for  vehicles  that  do  not  tip  up 
in  the  test. 

The  intent  of  using  dynamic  results  from 
four  tests  was  to  provide  tests  with  a  range 
of  severity  to  best  discriminate  between 
vehicles  on  the  basis  of  dynamic 
performance.  The  Fishhook  hea\'y  maneuver 
was  the  most  severe,  and  the  J-turn  light  was 
the  least  severe.  The  expectation  was  that  tip- 
up  in  the  least  severe  maneuver  would 
predict  a  greater  rollover  risk  than  tip-up  in 
the  most  severe  maneuver. 

Figures  11.10, 11.11  and  11.12  show  logistic 
regression  models  using  each  of  the  other 
maneuvers  as  a  single  variable  for  dynamic 
results.  In  Figure  11.10,  vehicles  that  tip-up  in 
)-tum  heav\'  are  predicted  to  have  a  slightly 
greater  rollover  risk  than  those  that  do  not 
tip.  However,  in  the  Fishhook  light  and  )-turn 
light  maneuvers,  the  logistic  regression 
models  of  Figures  11.11  and  11.12  predicted  a 
greater  rollover  risk  for  vehicles  that  did  not 
tip-up. 

We  do  not  believe  vehicles  that  tip  up  in 
the  least  severe  maneuvers  are  actually  safer 
than  those  that  do  not  tip  up.  A  more  rational 
interpretation  is  that  the  numbers  of  vehicle 
tipping  up  in  these  maneuvers  were  too  few 
to  establish  a  definitive  correlation.  Only 
three  vehicles  tipped  up  in  the  )-turn  light 
maneuver,  and  six  vehicles  tipped  up  in  the 
Fishhook  light  maneuver.  Only  one  more 
vehicle  tipped  up  in  the  J-turn  heavy 
maneuver  than  in  the  Fishhook  light,  and  the 


prediction  of  the  model  with  J-tum  heavv 
was  consistent  with  expectations  that  tip-up 
in  the  test  predicts  greater  rollover  risk. 
However,  the  extra  vehicle  in  the  J-tum 
heavy  tip-up  group  was  the  Ford  Ranger  2 
WD  with  a  ver\'  large  sample  size  of  over 
8.000  single  vehicle  crashes  (nearly  10 
percent  of  the  entire  data  base). 

Next  we  computed  a  logistic  regression 
using  both  dynamic  results  variables. 
Fishhook  heavy  and  J-turn  heavy,  that  were 
observed  to  have  a  directionally  correct  result 
when  entered  in*o  the  model  individually. 
The  result  was  that  the  variable,  J-tum  heavy, 
was  rejected  by  the  logistic  regression 
program  as  not  statistically  significant  in  the 
presence  of  the  Fishhook  hea\'y  variable.  In 
other  words,  the  predictions  based  on  tip-up 
in  the  Fishhook  heavy  maneuver  do  not 
change  whether  or  not  the  vehicle  also  tips 
up  in  the  J-turn  heavy  maneuver. 

Figure  11.13  shows  the  final  model  that 
uses  only  Fishhook  heavy  of  the  dynamic 
results  variables.  The  printout  of  the  SAS 
logistic  regression  procedure  that  establishes 
the  coefficients  of  the  model  has  been 
docketed  separately.  This  model  has  a  risk 
prediction  for  vehicles  that  tip  up  in  the 
dynamic  maneuver  tests  based  on  the  greatest 
number  of  vehicles  possible  in  our  25  vehicle 
data  base.  All  11  vehicles  that  tipped  up  in 
any  maneuver  are  represented  on  the  tip-up 
curve,  and  the  14  vehicles  without  tip-up  are 
represented  on  the  other  curve.  The  logistic 
regression  model  based  on  SSF  only  for  100 
vehicles  is  included  for  reference  It  is  ver\' 
similar  to  the  risk  model  with  d^Tiamic  result 
variables  for  vehicles  that  tip  up  in  the 
Fishhook  heavy  maneuver.  This  result  is  not 
surprising  because  the  SSF  only  model  was 
optimized  for  best  fit  in  the  1.00  to  1.25  SSF 
range  that  included  all  vehicles  tipping  up  in 
dynamic  maneuver  tests.  The  SSF  only 
model  was  based  on  a  vehicle  sample  that 
included  10  of  the  11  vehicles  that  tipped  up 
in  the  dynamic  tests,  but  the  sample  included 
90  additional  vehicles.  The  fact  that  the 
prediction  based  on  the  SSF  of  100  vehicles 
closely  matches  the  prediction  based  on  11 
vehicles  that  tipped  up  in  the  dynamic  tests 
suggests  that  the  small  sample  has  produced 
a  robust  prediction  although  the  predictive 
power  of  tip-up  in  the  dynamic  test  may  not 
be  great. 

In  Figure  11.13,  the  equation  of  the  line 
representing  the  SSF  only  model  (from  the 
100  vehicle  database)  is: 


Roll  Rate  = 


I 


(:7546+l  18l4xln(SSF-0,90>J 


Ue 

The  equations  for  the  final  model 
representing  a  combination  of  SSF  with 
dynamic  scores  for  each  of  the  dynamic 
results  (tip-up  and  no  tip-upj  are: 


Roll  Rate  = 


1  +  e 


(2.6968+1  I686xln(SSF-0.9())J 


Roll  Rate  = 


1 


1  +  e 


(2,889 1  +  1.1686  X  I  ni  S.SF-O  yo  1 1 


for  tip  -  up  in  FH 


for  no  tip  -  up 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  14, 
2003 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Child  nutrition  programs: 
Free  and  reduced  price 
meals  and  free  milk  in 
schools — 

Eligibility  determination; 
verification  reporting 
and  recordlceeping 
requirements;  published 
9-11-03 

BLIND  OR  SEVERELY 
DISABLED,  COMIMITTEE 
FOR  PURCHASE  FROIM 
PEOPLE  WHO  ARE 
Committee  for  Purchase 
From  People  Who  Are  Blind 
or  Severely  Disabled 
Nonprofit  agencies;  annual 

certifications;  due  dates; 

published  9-12-03 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  pool  operators  and 
commodity  trading  advisors: 
Registration  exemption  and 
other  regulatory  relief 
Correction;  published  10- 
14-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Kentucky;  published  8-14-03 
Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Pennsylvania;  published  9- 
11-03 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  published  8-13- 
03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 

Satellite  communications — 


Non-geostationary  satellite 
orbit,  fixed  satellite 
service  in  Ka-Band; 
licensing  and  service 
rules;  published  10-14- 
03 
Telephone  Consumer 
Protection  Act; 
implementation — 
Sending  unsolicited 
facsimile 

advertisements;  time 
limitiations;  published 
10-14-03 
Digital  television  stations;  table 
of  assignments: 
South  Carolina,;  published 
8-29-03 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Ohio  River — 
Cincinnati,  OH;  safety 
zone;  published  10-10- 
03 
Regattas  and  manne  parades: 
2003  Tall  Stacks  Heritage 
Festival;  published  10-8- 
03 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

NARA  facilities: 
Exhibition  Hall;  hours  of 
operation;  published  9-12- 
03 
SMALL  BUSINESS 
ADMINISTRATION 
Business  loans: 
Maximum  loan  guaranty  and 
gross  loan  amounts, 
guaranteed  financing 
percentages,  etc.; 
published  8-28-03 
SOCIAL  SECURITY 
ADMINISTRATION 
Supplemental  security  income: 
Aged,  blind,  and  disabled- 
Access  to  Information  held 
by  financial  institutions; 
published  9-11-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Eurocopter  France; 
published  9-8-03 
Ainworthiness  standards: 
Special  conditions — 
Cessna  Model  680 
Sovereign  airplane; 
published  9-12-03 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Insurer  reporting  requirements: 
Insurers  required  to  file 
reports;  list;  published  10- 
14-03 


TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety: 
Hazardous  liquid 
transportation — 
Hazardous  liquid  pipeline 
safety  standards; 
change 

recommendations; 
published  9-11-03 

COMMENTS  DUE  NEXT 
Vi^EEK 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Alaska  National  Interest  Lands 
Conservation  Act;  Title  VIII 
implementation  (subsistence 
priority): 

Wildlife;  2004-2005: 
subsistence  taking: 
comments  due  by  10-24- 
03;  published  8-19-03  [FR 
03-21121] 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Agency 

Program  regulations: 
Direct  farm  loan  programs; 
appraisals;  comments  due 
by  10-20-03;  published  8- 
21-03  [FR  03-21422] 
Guaranteed  farm  loan 
program;  comments  due 
by  10-20-03;  published  8- 
19-03  [FR  03-21040] 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 
Direct  farm  loan  programs; 
appraisals;  comments  due 
by  10-20-03;  published  8- 
21-03  [FR  03-21422] 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Direct  farm  loan  programs; 
appraisals:  comments  due 
by  10-20-03;  published  8- 
21-03  [FR  03-21422] 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Program  regulations: 
Direct  farm  loan  programs; 
appraisals;  comments  due 
by  10-20-03;  published  8- 
21-03  [FR  03-21422] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 


Atlantk;  highly  migratory 

species — 

Atlantic  blue  and  white 
martin;  recreational 
landings  limit; 
comments  due  by  10- 
24-03;  published  9-17- 
03  [FR  03-23764] 
Northeastern  United  States 

fisheries — 

Atlantic  surf  clam  and 
ocean  quahog; 
comments  due  by  10- 
23-03;  published  8-25- 
03  [FR  03-21609] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Muitiyear  contracting 
authority  revisions: 
comments  due  by  10-20- 
03:  published  8-21-03  [FR 
03-21309] 
Production  surveillance  and 
reporting;  comments  due 
by  10-20-03;  published  8- 
21-03  [FR  03-21312] 
Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program- 
Coordination  ot  benefits 
between  TRICARE  and 
the  Department  of 
Veterans  Affairs: 
comments  due  by  10- 
20-03;  published  8-19- 
03  [FR  03-21012] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous: 
national  emission  standards: 
Asbestos;  comments  due  by 
10-20-03;  published  9-18- 
03  [FR  03-23846] 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
Compression-Ignition  manne 
engines  at  or  above  30 
liters  per  cylinder: 
emission  standards; 
correction;  comments  due 
by  10-20-03:  published  9- 
19-03  [FR  03-23849] 
Compression-ignition  manne 
engines  at  or  above  30 
liters  per  cylinder: 
emission  standards 
Correction;  comments  due 
by  10-20-03;  published 
9-19-03  [FR  03-23848] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

New  Mexico:  comments  due 
by  10-20-03:  published  9- 
18-03  [FR  03-23747] 
Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 
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Anzona;  cxxrvnents  due  by 

tO-22-03;  pubhshed  9-22- 

03  [FR  03-24003] 
Air  quaMy  planning  purposes; 
designabon  of  areas 
Arizona;  comnients  due  by 

10-22-03;  puWished  9-22- 

03  [FR  03-24002] 

FEDERAL 

COMMUNtCATK>NS 

COMMISSION 

Comnxjn  earner  services: 
Americans  witfi  Disabtlities 
Act;  imptementation — 
Individuals  wrth  heanng 
and  speech  disabilities; 
telecommunications 
relay  services  and 
speech  -  to- speech 
services;  comments  due 
by  10-24-03;  published 
8-25-03  [FR  03-21615] 

FEDERAL  TRADE 
COMMISSION 

Industry  guides; 
Tire  advertising  and  labeling 
guides;  comments  due  by 
10-24-03;  published  8-25- 
03  [FR  03-21681] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Smvlces 

Medicare 
Respiratory  assist  devices 
with  b)-level  capacity  and 
back-up  rate;  pjayment, 
comments  due  by  10-21- 
03;  published  8-22-03  [FR 
03-21443] 

HOMELAND  SECURfTY 

DEPARTMENT 

Coast  Guard 

Drawbndge  operations 
Calrfomia.  comments  due  by 
10-22-03;  published  9-22- 
03  [FR  03-24016] 
Oregon;  comments  due  by 
10-20-03;  published  9-5- 
03  [FR  03-22564] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Alaska  National  Interest  Lands 

Conservation  Act;  Title  VIII 

implementation  (subsistence 

priority) 

WikJIrte;  2004-2005: 
subsistence  taking, 
comments  due  by  10-24- 
03;  published  8-19-03  [FR 
03-21121] 
Endangered  and  threatened 

species 

Scimrtar-homed  oryx   addax. 
and  dama  gazelle, 
comments  due  by  10-22- 
03;  published  7-24-03  [FR 
03-18841] 
Migratory  bird  hunting: 

Resident  Canada  goose 
populations;  management; 


comments  due  by  10-20- 
03;  published  8-21-03  [FR 
03-21268] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
ar>d  Enforcamant  Offtca 
Permanent  program  cind 
at>andor>ed  mine  larxj 
reclamation  plan 
submissions 

Pennsylvania;  comments 
due  by  10-22-03; 
published  9-22-03  [FR  03- 
23986] 
MERIT  SYSTEMS 
PROTECTION  BOARD 
Practice  and  procedure 
Expeditious  adjudicatton  of 
appeals:  comments  due 
by  10-20-03;  published  9- 
18-03  [FR  03-23857] 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 
Executive  branch  enfiloyees 
detailed  to  legislative 
branch,  guidelines, 
comments  due  by  10-24- 
03;  published  9-9-03  [FR 
03-22904] 
Intergovernmental  Personnel 
Act  Mobility  Programs 
Federal  Government  and 
State,  local,  and  Indian 
Tnbal  governments,  higher 
education  institutions,  etc  ; 
temporary  employee 
assignments,  comments 
due  by  10-21-03, 
published  8-22-03  (FR  03- 
21417] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits 
Federal  old-age,  survivors 
and  disability  insurance — 
Earnings,  annual  test  for 
retirement  iDeneficianes; 
comments  due  by  10- 
24-03:  published  8-25 
03  [FR  03-21613] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Airbus,  comments  due  by 

10-20-03,  published  9-18- 

03  [FR  03-23832] 
Boeing,  comments  due  by 

10-20-03.  published  9-4- 

03  [FR  03-22496] 
Bomtjardier;  comments  due 

by  10-22-03.  published  9- 

22-03  [FR  03-23933] 
Eurocopter  France, 

comments  due  by  10-21- 

03.  published  8-2203  [FR 

03-21522] 
McCauley  Propeller 

Systems.  Inc  ,  comments 


due  by  10-20-03; 
published  8-21-03  [FR  03- 
21519] 
McCauley  Propeller 
Systems,  Inc.;  correction; 
comments  due  by  10-20- 
03;  published  9-8-03  [FR 
C3-21519] 

McDonnell  Douglas; 

comments  due  by  10-23- 

03;  published  9-8-03  [FR 

03-22709] 
Saab;  comments  due  by  10- 

20-03;  published  9-19-03 

[FR  03-23939] 

Airworthiness  standards; 
Special  conditions — 
Douglas  Models  DC-8-61, 
-61 F,  -63,  -63F,  -71, 
-71 F,  -72,  -72F.  -73, 
and  -73F  airplanes; 
comments  due  by  10- 
20-03;  published  9-19- 
03  [FR  03-23970] 

Class  D  and  Class  E 
airspace,  comments  due  by 
10-23-03;  published  9-12-03 
[FR  03-33298] 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Hazardous  matenals: 
Hazardous  matenals 
transportation — 

Safety  permits;  comnwnts 
due  by  10-20-03; 
published  8-19-03  [FR 
03-20887] 

TRANSPORTATION 
DEPARTMENT 

National  Higiiway  Traffic 
Safety  Administration 

Motor  vehicle  safety 

standards: 

Rear  impact  protection;  road 
construction  controlled 
honzontal  discharge 
trailer;  exclusion  from 
standard;  comments  due 
by  10-20-03;  published  9- 
19-03  [FR  03-23960] 

TREASURY  DEPARTMENT 

Fiscal  Service 

Financial  Management 
Service: 
Automated  Cleanng  House; 

Federal  agency 

participation;  comments 

due  by  10-20  03; 

published  8-21-03  [FR  03- 

21203] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Incoma  taxes: 
Modified  accelerated  cost 
recovery  system  property; 
changes  in  use; 
depreciation;  comments 
due  by  10-20-03; 


published  7-21-03  [FR  03- 

18325] 
Real  estate  mortgage 

investment  conduits; 

Section  446  application 

with  respect  to 

inducennient  fees; 

comments  due  by  10-20- 

03;  published  7-21-03  [FR 

03-18212] 
Retirement  plans;  cash  or 

deferred  anangements 

and  matching  or 

employee  contritxjtions; 

comments  due  by  10-22- 

03;  published  7-17-03  (FR 

03-17755] 
Securities  In  an  S 

corporation;  prohibited 

allocations;  cross- 

.-eference;  comments  due 

by  10-20-03;  published  7- 

21-03  [FR  03-18211] 
TREASURY  DEPARTMENT 
Privacy  Act;  implementation; 
comments  due  by  10-22-03; 
published  9-22-03  [FR  03- 
24055] 
TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 
Alcoholic  beverages: 
Flavored  malt  beverages; 

comments  due  by  10-21- 

03;  published  6-2-03  [FR 

03-13670] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.  nara.go  v/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  659/P.L.  108-91 

Hospital  Mortgage  Insurance 
Act  of  2003  (Oct.  3,  2003; 
117  Stat.  1158) 

H.R.  978/P.L.  108-^2 

To  amend  chapter  84  of  title 
5.  United  States  Code,  to 
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provide  that  certain  Federal 
annuity  computations  are 
adjusted  by  1  percentage 
point  relating  to  periods  of 
receiving  disability  payments, 
and  for  other  purposes.  (Oct. 
3,  2003;  117  Stat.  1160) 

S.  111/P.L.  108-93 

To  direct  the  Secretary  of  the 
Interior  to  conduct  a  special 
resource  study  to  determine 
the  national  significance  of  the 
Miami  Circle  site  in  the  State 


of  Florida  as  well  as  the 
suitability  and  feasibility  of  its 
inclusion  in  the  National  Park 
System  as  part  of  Biscayne 
National  Park,  and  for  other 
purposes.  (Oct.  3,  2003;  117 
Stat.  1161) 

S.  233/P.L.  108-94 

Coltsville  Study  Act  of  2003 
(Oct.  3,  2003;  117  Stat.  1163) 


S.  278/P.L  108-95 

Mount  Naomi  Wildemess 
Boundary  Adjustment  Act  (Oct. 
3,  2003;  117  Stat.  1165) 
Last  List  October  3,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mall 
notification  service  of  newly 


enacted  public  laws.  To 
subscritje,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


FpHpral  Rp<ri«tpr/Vn1     RR    Mn    IQft /TiiocHa\;    nr-tr.Kor  ^A     onn-i  /  V^aAaT-    mAc 
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CFR  CHECKUST 


Tin* 


Stock  Number 


Pric*       Revision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates 

An  astensk  I'l  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Pnnting 

Office 

A  checklist  of  current  CFR  volumes  compnsing  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http'/www  access  gpo  gov  naracfr 

index  html  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1 -888-293-6498  (toll  free)  or  202-512-1530 

The  annual  rate  for  subscnption  to  all  revised  paper  volumes  is 

$1 195  00  domestic.  $298  75  additional  (or  foreign  mailing 

Mail  orders  to  the  Supenntendent  of  Documents,  Attn  New  Orders, 

P  O  Box  371954,  Pittsburgh.  PA  15250-7954  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account.  VISA.  Master  Card,  or  Discover)  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202) 

512-1800  from  8  00  am  to  4  00  p  m  eastern  time  or  FAX  your 

charge  orders  to  (202)  512-2250 


rule 

1 .  2  (2  Reserved) 
3  (1997  Compilation 


Stock  Number 

(869-050-0000 1-«) 


and  Parts  100  and 

101)    (869-050-00002-4) 

(869-050-00003-2) 


5  Parts: 

1hS99     

700-1199 
1200-£nd  6(6 
Reserved)  . 


(869-050-00004- 1) 
(869-050-00005-9) 

(869-0 50-O0OO6-7) 


7  Parts: 

1-26    (869-050-00007-5) 

27-52  (869-050-00008-3) 

5:^209 (869-050-00009-1) 

210-299  (869-050-00010-5) 

300-399  (869-050-0001 1-3) 

400-699      (869-050-00012-1) 

700-899  (869-050-00013-0) 

900-999  (869-O5O-0C014-8) 

1000-1199  (869-050-00015-6) 

1200-1599  (869-050-000 16-4) 

1600-1899  (869-050-00017-2) 

1900-1939  (869-050-000 18-1) 

1940-1949  (869-050-00019-9) 

1950-1999  (869-050-00020-2) 

2000-€nd    (869-050-00021-1) 


8 


(869-050-00022-9) 


9  Parts: 

1-199  (869-050-00023-7) 

200-£nd  (869-050-00024-5) 

10  Parts: 

1-50  (869-050-00025-3) 

51-199 (869-050-00026-1) 

200-499  (869-050-00027-0) 

500-End  (869-05O-O0028-8) 

11     (869-05O-O0029-6) 

12  Parts: 

1-199  (869-050-00030-0) 

200-219 (869-050-0003  M) 

220-299  (869-050-00032-6) 

300-499  (869-050-00033-4) 

500-599  (869-050-00034-2) 

600-899  (869-050-00035-1) 

900-£nd   (869-050-00036-9) 

13    (869-050-00037-7) 


Price 

900 

32  00 
950 

5V  00 

46  00 

58  00 

40  00 

47  00 
36  00 

59  00 

43  00 
39  00 

42  00 

57  00 
23  00 

58  00 
61  00 

29  00 
47  00 

45  00 

46  00 

58  00 

58  00 
56,00 

sa.oo 

56,00 

44  00 
58  00 

38  00 

30  00 
38  00 
58  00 

43  00 
38  00 
54  00 

47  00 

47,00 


Revision  Date 

-■Jan   1   2003 


Jan 
Jan 

Jon 
Jan 

Jan 

Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
=  Jan 
Jan 
Jan 
Jan 

Jan 

Jan 
Jan 

Jan 
Jan 
Jan 
Jon 

Jan 

Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
Jan 


2003 
2003 

2003 
2003 

2003 

2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 

2003 

2003 
2003 

2003 
2003 
2003 
2003 

2003 

2003 
2003 
2003 
2003 
2003 
2003 
2003 


14  Parts: 

1-59    (869-050-00038-5)  60.00 

60-139 (869-O5O-00039-3)  58.00 

140-199  (869-050-00040-7)  28.00 

200-1199  (869-050-00041-5)  47,00 

1200-End   (869-050-00042-3) 43,00 

15  Parts: 

0-299       (869-050-00043-1) 37,00 

300-799  (869-05O-O0044-O)  57,00 

800-£nd  (869-050-00045-8)  40,00 

16  Parts: 

0-999  (869-050-00046-6)  47  00 

1000-End (869-050-00047^)  57  00 

17  Parts: 

1-199  (869-050-00049-1)  50,00 

200-239 (869-050-00050-4)  58.00 

240-End       (869-050-00051-2) 6200 

18  Parts: 

1-399    (869-05^00052-1)  62,00 

400-End      (869-050-00053-9) 25,00 


19  Parts: 

1-140  (869-050-00054-7) 

141-199 (869-050-00055-5) 

20O-End  (869-050-00056-3) 


60  00 
58.00 
30  00 


20  Parts: 

1-399    (869-050-00057-1)       .  50.00 

400-499 (869-050-00058-0)  6300 

500-End  (869-050-00059-8)  63.00 

21  Parts: 

1-99    (869-050-00060-1)  40.00 

100-169 (869-050-00061-0)  47,00 

170-199 (869-050-00062-8)  50.00 

200-299 (869-050-00063-6)  17.00 

300-499  (869-050-00064^) 29.00 

500-599  (869-050-00065-2)  47.00 

600-799 (869-050-00066- 1)  15.00 

800-1299      (869-050-00067-9)  58.00 

'300-End  (869-050-00068-7) 22.00 

22  Parts: 

1-299  (869-050-00069-5)  62,00 

300-End  (869-050-00070-9) 44,00 


Jan. 
Jan. 
Jan. 
Jon, 
Jan, 

Jon. 
Jon. 
Jan 

Jon. 
Jan, 

Apr 

Apr. 
Apr, 

Apr, 
Apr 

Apr 
Apr, 
Apr 

Apr 
Apr, 
Apr 

Apr, 
Apr 
Apr, 
Apr 
Apr, 
Apr, 
Apr, 
Apr. 
Apr. 

Apr. 
Apr, 


Jon   1   2003 


23  (869-05^00071-7) 44,00  Apr 

24  Parts: 

0-199  (869-050-00072-5) 58,00  Apr, 

200-499 (869-050-00073-3)  50.00  Apr, 

500-699 (869-050-00074-1) 30.00  Apr. 

700-1699  (869-05^00075-0) 61.00  Apr 

1700-End (869-050-00076-8) 30.00  Apr, 

25    (869-050-00077-6)  63.00  Apr, 

26  Parts: 

§§10-1-1  60  (869-050-00078-4)  49.00  Apr, 

§§161-1169 (869-O5O-00079-2) 63,00  Apr. 

§§1170-1300   (869-050-00080-6) 57.00  Apr. 

§§1301-1400     (869-050-00081-4) 46.00  Apr. 

§§1401-1440  (869-050-00082-2)  61.00  Apr, 

§§1441-1500    (869-050-00083-1)  50,00  Apr. 

§§1501-1640  (869-050-00084-9) 49.00  Apr, 

§§1641-1850 (869-050-00085-7) 60.00  Apr, 

§§1851-1907  (869-050-00086-5) 60.00  Apr. 

§§1908-11000  (869-050-00087-3) 60.00  Apr. 

§§11001-11400  (869-050-0008&-1)  61,00  Apr, 

§§1  1401-1  1503-2A   ,.,,  (869-050-00089-0)  50.00  Apr, 

§§1155t-End  (869-050-00090-3) 50.00  Apr. 

2-29     (869-050-0009 1-1) 60.00  Apr. 

30-39  (869-050-00092-0) 41.00  Apr. 

40-49  (869-050-00093-8) 26.00  Apr. 

50-299 (869-050-00094-6) 41.00  Apr. 

300-499 (869-050-00095-4) 61.00  Apr 

500-599 (869-050-00096-2) 12.00  ^Apr. 

600-End  (869-050-00097-1) 17.00  Apr. 


2003 
2003 
2003 
2003 
2003 

2003 
2003 
2003 

2003 
2003 

2003 
2003 
2003 

2003 
2003 

2003 
2003 
2003 

2003 
2003 
2003 

2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 

2003 
2003 

2003 


2003 
2003 
2003 
2003 
2003 

2003 


2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
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Vll 


THI* 


Slock  Numbar 


Price       Raviaion  Data 


27  Parts: 

1-199  (869-05(HX)098-9) 

200-End  (869-050-00099-7) 

28  Parts: 

0-42  (869-050-00100-4) 

4^ncl  (869-05(H)0101-2) 

29  Parts: 

0-99  (869-050-00102-1) 

100^99 (869-050-00103-9) 

500-899 (869-050-00104-7) 

900-1899 (869-O5O-00J05-5) 

1900-1910  (§§1900  to 

1910.999)  (869-048^104-2) 

1910  (§§1910.1000  to 

end)  (869-050-00107-1) 

1911-1925  (869-050-00108-0) 

1926 (869-050-00109^-*) 

•1927-End  (869-050-00110-1) 

30  Parts: 

1-199  (869-04W)0109-3) 

200-699 (869-050-00112-8) 

700-£nd  (869-050-00113-6)  , 

31  Parts: 

•0-199  (869-050^114-4)  , 

•200-End  (869-050-001 1&-2)  , 


63.00 
25.00 

61.00 
58.00 

50.00 
22.00 
61.00 
35.00 


46.00 
30.00 
50.00 
62.00 

56.00 
50.00 
57.00 

40.00 
64.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 


60.00 
63.00 
47.00 
37.00 
46.00 
47.00 

47.00 
60.00 
50.00 

49.00 
43.00 
61.00 

10.00 

37.00 
37.00 
61.00 


1-190  (869-050-00116-1)  . 

191-399 (869-050-00117-9)  . 

400-629 (869-048-00116-6)  . 

630-699 (869-05(HX)119-5)  . 

•700-799  (869-050-00120-9)  . 

800-End  (869-050-00121-7)  . 

33  Parts: 

1-124  (869-048-00120-4)  . 

125-199 (869-048-00121-2)  ., 

200-End  (869-050-00124-1)  .. 

34  Parts: 

•1-299  (869-050-00125-0)  .. 

300-399 (869-050-00126-8)  .. 

400-End  (869-050-00127-6)  .. 

35  (869-050-00128-^)  .. 

36  Parts 

1-199  (869-050-00129-2)  .. 

200-299 (869-050-00130-6)  .. 

•30Q-End  (869-050-00131-9)  .. 

37  (869-048-00130-1)  .. 

38  Parts: 

0-17  (869-050-00133-1)  .. 

18-End  (869^)50-00134-9)  .. 

39  (869-05(K)0135-7)  .. 

40  Parts: 

1-49  (869-050-00136-5) 60.00 

50-51   (869-048-00135-2) 40.00 

52  (52.01-52.1018) (869-048-00136-1) 55.00 

52  (52.1019-End)  (869-048-00137-9) 58.00 

53-59  (869-050-00140-3) 31.00 

60(60.1-End)  (869-050-00141-1) 58.00 

60  (Apps)  (869-050-00142-0) 51.00 

61-62  ._ (869-050-00143-8) 43.00 

63  (63.1-63.599)  (869-048-00142-5) 56.00 

63  (63.600-63.1199)  (869-048-00143-3) 46.a 

63  (63.120O-£nd)  (869-048-00144-1) 61.00 

•64-71  (869-050-00148-9) 29.00 

72-80  (869-048-00146-6) 59.00 

81-85  (869-048-00147-6) 47.00 

86  (86.1-86.599-99)  (869-048-00148-4) 52.00 


58.00 
62.00 


Apr.  1,  2003 
Apr.  1,  2003 

July  1,2003 
July  1,  2003 

July  1,2003 
July  1,2003 
July  1,2003 
July  1,2003 


58.00        July  1,  2002 


July  1,2003 
July  1,2003 
July  1,  2003 
July  1,  2003 

July  1.2002 
July  1,2003 
July  1,2003 


July  1, 
July  1, 


2003 
2003 


2  July  1, 
2  July  1, 


1984 
1984 
2  July  1,  1984 
July  1,  2003 
July  1,  2003 
July  1,2002 
'July  1,2003 
July  1,  2003 
July  1,  2003 

July  1,2002 
July  1.  2002 
July  1,2003 

July  1,2003 

7 July  1,  2003 

July  1,2003 

*July  1,2003 

July  1,  2003 
July  1,2003 
July  1.2003 


47.00        July  1,2002 


July  1,  2003 
July  1,2003 


41.00        July  1,2003 


July  1,  2003 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,  2003 
My  1,2003 

«Juty  1,  2003 
July  1,  2003 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,2003 
Jitfy  1,  2002 
July  1,  2002 

sjuly  1,  2002 


TWa 


Stock  Numbar 


Price       Reviston  Data 


86  (86.600-1-End)  (869-048-00149-2) 47.00 

87-99  (869-048-00150-6) 57.00 

•100-135  (869-050-001 S4-3) 43.00 

136-149 (869-048-00152-2) 58.00 

150-189 (869-048-00153-1) 47.00 

190-259 (869-050-00157-8) 39.00 

•260-265  (869-050-00 158-6) 50.00 

266-299 (869-048-00156-5) 47.00 

•300-399  (869-050-00160-8) 42.00 

40^424  (869-050^161-6)  56.00 

•425-699  (869-050-00162-4) 61.00 

•700-789  (869-050-00163-2) 61.00 

790-End  (869-050-00164-1) 58.00 

41  Chapters: 

1.  1-1  to  1-10 

1,  1-11  to  Appendix 
3-6 

7  

8  

9  

10-17  

18.  Vol.  I,  Parts  1-5  13.00 

18,  Vol.  II,  Parts  6-19 13.00 

18,  Vol.  Ill,  Parts  20-52 13.00 

19-100  13.00 

1-100  (869-048-00162-0) 23.00 

101  (869-050-00166-7) 24.00 

102-200 (869-048-00164-6) 41.00 

201-End  (869-048-00165-4) 24.00 


July  1,2002 
July  1.2002 
July  1.2003 
July  1.  2002 


July 
July 


2002 
2003 


13.00 

2  (2  Resented) 13.00 

14.00 

6.00 

4.50 

13.00 

9.50 


July  1.2003 
July  1.2002 
July  1,2003 
July  1 ,  2003 
July  1,2003 
July  1,2003 
July  1.2003 


^Juty  1,  1984 

3July  1,  1984 

3  July  1,  1984 

5  July  1,  1984 

3  July  1,  1984 

3  July  I  1984 

3  July  1.  1984 

3  July  1,  1984 

^July  1,  1984 
5  July  1, 
3  July  1, 


1984 
1984 
July  1  2002 
July  1 ,  2003 
July  1,2002 
July  1,2002 

Oct  1,2002 
Oct.  1,2002 
Oct.  1.2002 

Oct,  1,  2002 
Oct,  1,2002 

44  (869-048-00171-9) 47,00        Oct.  1.  2002 

45  Parts: 

1-199  (869-048-00172-7) 

200-499 (869-048-00173-5) 

500-1199  (869-048-00174-3) 

1200-End (869-048-00175-1) 


42  Parts: 

1-399  (869-048-00166-2) 

400-429 (869-O48-00167-1) 

430-End  (869-048-00168-9) 

43  Parts: 

1-999  (869-048-00169-7) 

1000-end  (869-048-00170-1) 


56.00 
59.00 
61.00 

47.00 
59.00 


57.00 
31.00 
47.00 
57.00 

46  Parts: 

1-40  (869-048-00176-0) 44.00 

41-69  (869-048-00177-8)  37.00 

70-89  (869-048-00178-6) 14.00 

90-139 (869-048-00179-4) 42.00 

140-155 (869-048-00180-8) 24.00 

156-165 (869-048-00181-6)  31.00 

166-199 (869-048-00182-4) 44.00 

200^99 (869-048-00183-2) 37.00 

500-End  (869-048-00184-1) 24.00 

47  Parts: 

0-19  (869-048-00185-9)  ,. 

20-39  „ (869-048-00186-7)  „ 

40-69  (869-048-00187-5)  .. 

70-79  (869-048-00188-3)  .. 

80-End  (869-048-00189-1)  .. 


57.00 
45.00 
36.00 
58.00 
57.00 

48  Chapters: 

1  (Parts  1-51)  (869-048-00190-5) 59.00 

1  (Parts  52-99)  (869-048-00191-3) 47.00 

2  (Ports  201-299)  (869-048-00192-1) 53.00 

3-6  (869-048-00 193-0) 30.00 

7-14  (869-048-00194-8)  47.00 

15-28  (869-048-00195-6) 55.00 

29-End  (869-048-00196-4) 38.00 

49  Parts: 

1-99  (869-048-00197-2)  .. 

100-185 (869-048-00198-1)  .. 

186-199 (869-048-00199-9)  .. 

200-399 (869-048-0020O-6)  .. 


56.00 
60.00 
18.00 
61.00 


Oct.  1.2002 

'Oct.  1.2002 

Oct.  1,  2002 

Oct.  1,  2002 

Oct.  1.2002 
Oct.  1.2002 
Oct  1.2002 
Oct,  1,2002 
'Oct,  1,2002 
'Oct  1  2002 
Oct  1,2002 
Oct,  1,2002 
Oct  1,2002 

Oct  1  2002 
Oct  1  2002 
Oct,  1  2002 
Oct,  1,2002 
Oct,  1,2002 

Oct,  1  2002 

Oct,  1,2002 

Oct,  1,2002 

Oct.  1   2002 

Oct.  1.2002 

Oct.  1,2002 

'Oct,  1,2002 

Oct  1,2002 
Oct,  1,  2002 
Oct,  1,2002 
Oct,  1,2002 


VI 11 
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TW* 


Stock  Numtaf 


Piic*       Revision  Date 


400-999  (869-048-00201-4)    . 

1000-1199  (869-048-00202-2) 

1200-€nd (869-048-00203-1) 

SO  Parts: 

1-17  (869-048-00204-9) 

18-199 (869-048-00205-7) 

200-599    (869-048-00206-5) 

600-Encl  (869-048-00207-3)     . 

ere  Index  and  Findings 
AKJS  (869-050-00048-2) 

Complete  2003  CFR  set  .1,195  00 


6100 

Oct 

2002 

25  00 

Oct 

2002 

30  00 

Oct 

2002 

60  00 

Oct 

2002 

40  00 

Oct 

.  2002 

38  00 

Oct 

2002 

58  00 

Oct. 

.2002 

59  00 

Jon 

2003 

2003 


Microfiche  CFR  Edition 

Subscription  (moiled  as  issued)  298  00  2003 

Indrviduo*  copies  200  21X13 

Comptete  set  (one-time  moriing)  298  00  2£02 

Comptete  set  (one-time  mailing)  290  00  2001 

Because  Title  3  is  or  cxwuai  compilation  ttus  volume  ond  ad  previous  volumes 
shoUd  be  retorted  os  a  pefmonent  reference  source 

-The  July  1,  1985  editiori  of  32  CFP  Ports  1-189  cootoBis  a  note  only  tor 
Pwts  1-39  inclusive  For  tt>e  tu/i  text  of  ttie  Defense  Acquisition  Regulations 
n  Pons  1-39  consult  the  three  CFC  volumes  issued  as  of  July  1  1984  containing 
ttx»e  ports. 

^The  July  1  1985  edition  of  41  CFP  Chapters  1-100  contcwis  a  -Kite  only 
lor  Chapters  i  to  49  inclusive  For  the  full  text  of  procurement  regulations 
m  Ctiopters  1  to  49  consult  ttie  eleven  CFP  volumes  issued  as  of  July  1 
1984  containing  ttiose  chopters 

*  No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1  2002.  through  January  '  2003  The  CFP  volume  issued  as  o'  January  ' 
2002  should  be  retailed 

^hto  amendments  to  this  volume  were  promulgated  during  thie  period  April 
1  2000,  Itwough  April  1  2001  The  CFP  volume  issued  as  of  April  1  2000  should 
be  retomed. 

»No  omendments  to  ttirs  volume  were  promulgated  during  the  period  July 
1  2000  thfough  July  1  20C1  The  CFB  voiume  issued  as  of  July  i  2000  should 
be  retoned. 

'No  omeixlments  to  ttvs  volume  were  promulgated  during  ttie  period  July 
1  2002.  ttvough  July  '  2003  The  CFI?  volume  issued  as  of  July  1  2002  should 
be  retorted. 

'No  amendments  to  this  volume  were  promulgated  during  ft*  period  July 
1,  2001  through  Jiiy  1  2002  The  CFP  volume  issued  as  of  July  '  2001  should 
be  retoned 

'No  omendments  to  this  volume  were  promulgated  during  ftie  period  October 
1  2001  through  October  '-  2002  The  CFP  volume  issued  as  of  October  ' 
2001  should  be  retomea 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Waekiy  CompilaUon  of 

Presidential 
Documents 


^z^>. 


^r,,^"' 


Monday  lanitan  1  :i    1997 

Voluiiif  33 — NiiniW:  i 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly 

Published  t>y  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code 

*  5420 


war 


Charge  your  order 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


I I  YCiiS,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

im  $151.00  First  Class  Mail         CH   $92.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         j     |     |     |     |     |     |     |  -  Q 

CH   VISA       CH  MasterCard  Account 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


Citv.  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

May  we  make  your  nam^addres  avaflaUe  to  other  mailefs? 


YES     NO 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature 

Mail  To:   Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know — 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  ur  what 
documents  have  been  published  m  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscnbe  to  the  LSA 
iUst  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (bst  of  CFR  Sections  Affected) 
IS  destgned  to  lead  users  o(  the  Code  of 
Federat  RegulatKjns  to  amendatory 
actions  published  in  tt>e  Federal  Register 

The  LSA  IS  issued  monthly  in  curruiative  form 
Entnes  indicate  the  nature  of  the  changers  ~ 
such  as  revised,  removed,  o^  corrected. 
S35  per  year. 

Federal  Register  Index  * 

The  index,  covenng  thie  contents  of  the 
daify  Federal  Register,  s  issued  montf-ty  m 
cumulative  iorm.  Entnes  are  camec 
pnmarly  under  the  names  of  ttie  issuing 
agencies.  Significant  sutjjects  are  ::arrei3 
as  cross-references 
S30  per  year 


A  '■^c'  '^  ^'C  s  'nc'uae<;  ^  ^c^  ^ubHca^on  which  fcsis 
-ecj^ra/  Register  cage  "-^"-^ovr-  -v'^  rhe  date  of  p*jblication 


Superintendent  of  Doeuinents  Subscription  Order  Form 


*  5421 


I  fcvS,  en'cr  the  tollov.  irii;  iru!iL\i!L\l  ^u'l^^  rip!:or.N  tur  i-nc  \cdr. 


L.S.A  il.i>.t  of  CFR  Sfttions  AfTictedi     1  (  Si  uu  S  v>  p^i  year 
Federal  Register  Index    I  RUS)  $30  per  v.ar 


Charge  your  order.   ^^^  ^^^ 

It's  Easy!  '^^^^  mmmr 

To  fax  your  orders  (202)  512-2250 

Phone  vour  orders  (202)  512-1800 


The  total  cost  of  niv  order  is  S  — _ 

Iniemalional  .usi  itilTs  please  add  2>'''c. 


CoTrpjP'.   "r  rtr^'inal  name 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Please  Choose  .Method  of  Payment: 

I I   Check  Fasable  to  the  Superintendent  of  Documents 


(Please  tvpe  or  pnnl) 


.Additional  addresv attention  line 


S  tret  I  Jd^J.'e^ 


Cits   .Suie   7!P.,Kie 


Dayume  phone  including  area  code 


Purcha.se  order  number  (optional! 

YES     NO 

Vlav  Y»e  make  vtxir  name/atklrt-*  as-aiiabie  to  inher  maJers .'       | |    | | 


Dc; 


il^O  Deposit  .Account 


X_L 


-G 


I     i   VISA        I i   Ma,sterCard  Account 


(Credit  ^arj  fxpiration  dale  ' 


Thank  you  for 
vour  order! 


Authorizing  Signature  i' 

M.iil  To    .Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  yonr  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  davb 
before  the  shown  date. 


Ai3  SMITH/ 12J 

JOHN  SMITH 

.'":2  MAIN  STREET 

FORSSTVIl.LE  KD  20704 


[)EC97  R  1 


A  renewal  notice  will  be 
sent  approximately  4(1  days 
before  the  shown  date. 


/• 


AFRLK';  SM:TH2:^J 
JOHN  3KITH 
2i::  MAIN  STREET 
FORFSTVILLE  MD  20704 


DtJiV'  R  1 


To  be  sure  that  your  service' continues  without  interruption,  please  return  your  renewal  notice  promprlv. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the  - 

Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  ser\  ice 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  L.ABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch.  Mail  Stop:  SSOM.  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Plea.sc  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch.  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Supeinntendent  of  Documents  Subscription  Order  Fomi 

*5468  '''''' TsZ'yf  99 S 

n  YES,  enter  my  subscription(s)  as  follows:  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202»  512-180(» 

subscriptions  to  Federal  Register  (FR);  including  the  dailv  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LS.A).  at  S764  each  per  year.  '  

subscriptions  to  Federal  Register,  t/oi/y  (vth  (FRDO  I.  at  S6W  each  per  year. 


The  total  cost  of  my  order  is  $ 

Inlemational  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling,  and  is  >ubieci  to  change 


Company  or  personal  name 


Addiuonal  addrcss/atlemion  line 


Street  address 


Ciiy,  Sute,  ZIP  code 


Dayunie  phone  including  area  code 


iPlea.sc  l>pc  or  pnnti 


Purchase  order  number  (optional) 

■\E.S     NO 

M«y -we  make  your  name/addresiavalabie  to  other  mailers?      { |   | | 


Please  Choose  Method  of  Payment: 

j — I 

I I   Check  Paxabie  lo  the  Supennlcndent  ol  Documents 

E]   GP(:»  Deposit  Account  |     ^'FT  '.     '-Tl 

I '    VISA        I I   MasterC~ard  .Account 


.  '  :  i  !  1  i  M  1  :  : 

1  ,  ■  '  1   1 

Thank  you  for 
your  order! 

i  i  I  '  ! 

.Aiithori/.me  signature  i' 

Mai!  To:  Supenntcndeni  of  DiKumenls 

P.O.  Box  "1954.  Pitrsbuiph  PA  ls^siu:'qsi 


Public  Laws 


108th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  uDon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law  Subscription  service  includes  all  public  laws, 
issjed  irregularly  upon  enactment,  'or  the  108th  Congress 

Individual  laws  also  may  be  purcnased  from  the  Superintendent  of  Documents, 
U  S  Government  Printing  Office  Pnces  van/  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
hrtp/.'www  access  gpo  gov''nara'"nara005  ntml 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I    I  IliiS,  enter  mv  >ubscnpuon(M  as  tullows.  i 


Oder  P'Oce&srfMj  Cooe 

*  6216 


Charge  your  order. 
H'a  Easy! 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  tor  the  iOKth  Congress  for  S2H5  per  subscnption. 


The  total  cost  of  mv  order  is  S 

International  customers  please  add  25"^ 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Companv  or  personal  name 


I  Please  type  or  pnni  i 


Additional  acklress/anenuon  line 


Street  address 


Citv.  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  i  optionai  i 

YtS  NO 

May  we  nnke  ;<Dur  naim/addrcs  avaflafak  to  other  mokn?      | |   | | 


Please  Choose  Method  of  Payment: 

I     I   Check  Payable  to  the  Superintendent  of  Documents 
I     I   GPO  Deposit  Account 


-D 


I     I   VISA       LI  MasterCard  Account 


i   i   M   I 


(Credit  card  expiration  datei 


Thank  you  for 
your  order! 


.Authonzing  signature 

Mail  To:  Supenntendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


2A)3 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  micrDfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  sut>scription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  put)lished  in  24x 
mlcro^che  format  and  ttie  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Fedeial  Register 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  Issued):  $298.00 


^^^^^^^^^B 

T. 

^^^^^^^^^^B't* 

^^^^^^v  ^^^^^KfJ^^B 

^^H 

^^^^^^^^V    ^^^^^^^1*T^^^^^I 

^^H 

^^BP^V          ^^^^^^^nv^^^^^l 

^^H 

HH^^^            ^^^^^^^^^K*^^^^^^^l 

^^^B 

1 

Superintendent  of  Documents  Subscription  Order  Form 


Ordor  PfDOessing  Code 

*5419 

I I  Y  IliiS,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $264  each 

n  Six  months  at  $132.00 
Code  of  Federal  Regulations  (CFRM7)       D  One  year  at  $298  each 


Charge  your  order. 
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The  President 
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Presidential  Documents 


Proclamation  7718  of  October  9,  2003 

Leif  Erikson  Day,  2003  —  ^ 

By  the  President  of  the  United  States  of  America  _ 

A  Proclamation 

Traveling  across  the  Atlantic  as  the  first  Nordic  to  lead  an  expedition  to 
North  America,  Leif  Erikson  showed  great  courage  in  the  face  of  danger. 
His  actions  marked  the  beginning  of  a  longstanding  exchange  of  people, 
ideas,  and  irmovations  between  North  America  and  the  Nordic  nations  of 
Denmark,  Finland,  Iceland,  Norway,  and  Sweden.  As  the  United  States 
celebrates  Leif  Erikson  Day,  we  honor  his  historic  voyage  and  give  thanks 
for  the  many  contributions  of  Nordic  Americans  to  our  Nation,  and  of 
our  Nordic  allies. 

Since  Leif  Erikson's  voyage,  millions  of  immigrants  from  the  Nordic  countries 
Jiave  come  to  America.  As  teachers,  lawryers,  judges,  doctors,  authors,  athletes, 
artists,  scientists,  and  business  people,  and  in  many  other  occupations, 
Nordic  Americans  have  contributed  to  America's  cultural,  political,  and 
economic  strength.  America  has  also  benefited  from  the  diplomatic  relation- 
ships we  have  long  enjoyed  with  the  Nordic  nations. 

To  honor  Leif  Erikson,  Nordic-American  heritage,  and  America's  continued 
relationship  with  Nordic  countries,  the  Congress,  by  joint  resolution  (Public 
Law  88-566)  approved  on  September  2,  1964,  has  authorized  and  requested 
the  President  to  proclaim  October  9  of  each  year  as  "Leif  Erikson  Day." 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  9,  2003,  as  Leif  Erikson  Day.  I 
call  upon  all  Americans  to  observe  this  day  with  appropriate  ceremonies, 
activities,  and  programs  to  honor  our  rich  Nordic-American  heritage. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
October,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-eighth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  02-115-2] 

Imported  Fire  Ant;  Approved 
Treatments 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
imported  fire  ant  regulations  by  adding 
the  insecticide  methoprene 
(Extinguish®)  to  the  list  of  chemicals 
that  are  authorized  for  the  treatment  of 
regulated  articles.  This  product  is 
registered  by  the  U.S.  Environmental 
Protection  Agency  for  use  against  the 
imported  fire  ant  and  has  been  foimd 
efficacious  based  on  testing  by  the 
Gulfport  Plant  Methods  Center.  This 
rule  makes  methoprene  available  for  the 
treatment  of  containerized  plants  and 
field-grown  woody  ornamentals  in  the 
quarantined  areas. 
EFFECTIVE  DATE:  November  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  L.  Brown,  Imported  Fire  Ant 
Program  Manager,  Invasive  Species  and 
Pest  Management,  PPQ,  APHIS,  4700 
River  Road  Unit  134,  Riverdale,  MD 
20737-1231;  (301)  734-8247. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  imported  fire  ant,  Solenopsis 
invicta  Buren  and  Solenopsis  dchteri 
Forel,  is  an  aggressive,  stinging  insect 
that,  in  large  numbers,  can  seriously 
injure  or  even  kill  livestock,  pets,  and 
humans.  The  imported  fire  ant  feeds  on 
crops  and  builds  large,  hard  mounds 
that  damage  farm  and  field  machinery. 
Imported  fire  ants  are  notorious 
hitchhikers  and  are  readily  transported 


long  distances  when  articles  such  as  soil 
and  nursery  stock  are  shipped  outside 
the  infested  area. 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  works  to 
prevent  further  imported  fire  ant  spread 
by  enforcing  a  Federal  quarantine  and 
cooperating  with  imported  fire  ant- 
infested  States  to  mitigate  the  risks 
associated  with  the  movement  of 
regulated  articles  such  as  nursery  stock 
and  used  soil-moving  equipment.  Also, 
APHIS  evaluates  the  efficacy  of 
regulatory  treatments  for  preventing  the 
artificial  spread  of  imported  fire  ant  and 
revises  its  regulations  and  procedures  as 
necessary.  APHIS  works  with  States, 
industry,  and  other  Federal  agencies  to 
develop  and  test  promising  new 
insecticides  and  biological  control 
agents. 

The  regulations  in  "Subpart — 
Imported  Fire  Ant"  (7  CFR  301.81 
through  301.81-10,  referred  to  below  as 
the  regulations)  quarantine  infested 
States  or  infested  areas  within  States 
and  impose  restrictions  on  the  interstate 
movement  of  certain  regulated  articles 
from  those  quarantined  States  or  areas 
for  the  purpose  of  preventing  the 
artificial  spread  of  the  imported  fire  ant. 

Sections  301.81-4  and  301.81-5  of  the 
regulations  provide,  among  other  things, 
that  regulated  articles  requiring 
treatment  prior  to  interstate  movement 
must  be  treated  in  accordance  with  the 
methods  and  procedvu'es  prescribed  in 
the  appendix  to  the  subpart,  which  sets 
forth  the  treatment  provisions  of  the 
"Imported  Fire  Ant  Program  Manual." 

On  March  21,  2003,  we  published  in 
the  Federal  Register  (68  FR  13859- 
13861,  Docket  No.  02-115-1)  a  proposal 
to  amend  the  regulations  by  adding  the 
insecticide  methoprene  (Extinguish®)  to 
the  list  of  chemicals  that  are  authorized 
for  the  treatment  of  regulated  articles 
and  make  methoprene  available  for  the 
treatment  of  containerized  plants  and 
field-grown  woody  ornamentals  in  the 
quarantined  areas. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  May  20. 
2003.  We  received  two  comments  by 
that  date.  The  comments  were  from 
State  departments  of  agriculture.  Both 
commenters  were  in  favor  of  adding 
methoprene  (Extinguish®)  to  the  list  of 
chemicals  that  are  authorized  for  the 
treatment  of  regulated  articles. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule,  we  are  adopting  the 


proposed  rule  as  a  final  rule,  without 
change. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  imder  Executive 
Order  12866. 

This  final  rule  amends  the  appendix 
to  the  imported  fire  ant  regulations  to 
allow  the  use  of  the  insecticide 
methoprene  (Extinguish®)  against  the 
imported  fire  ant.  Methoprene  is 
registered  by  the  U.S.  Environmental 
Protection  Agency  for  use  against  the 
imported  fire  ant  in  containerized  plants 
and  field-grown  woody  ornamentals  and 
has  been  found  to  be  efficacious  against 
imported  fire  ant  based  on  testing  by  the 
Gulfport  Plant  Methods  Center  in 
Mississippi. 

Determining  the  cost  to  treat  for 
imported  fire  ant  in  nursery  operations 
is  complicated  because  of  the  large 
number  of  insecticide  products,  varying 
soil  conditions,  and  various  types  of 
nvu-sery  crops.  For  example,  in  two 
surveys  conducted  by  Hall  and 
HoUoway  (1994  and  1995)  of  37  nursery 
crop  growers  in  Texas,  which 
represented  more  than  half  of  all 
nursery  crops  produced  in  that  State, 
chemical  cost  per  treatment  per  acre  for 
imported  fire  ant  control  averaged 
$12.10,  with  treatment  costs 
representing  up  to  4  percent  of  their 
production  cost.  Almost  half  (47 
percent)  of  those  growers  reported 
treating  for  imported  fire  ant  and  most 
of  them  reported  using  more  than  one 
pesticide  in  their  operations  (range=l  to 
3;  average=1.5),  making  the  average  cost 
per  acre  for  insecticides  to  control 
imported  fire  ant  $18.15  [i.e.,  1.5  x 
$12.10). 

Methoprene  (Extinguish®)  is  the 
latest  insecticide  to  be  added  to  the 
regulations  for  the  treatment  of 
imported  fire  am.  The  currently 
approved  treatments — Fipronil 
(Chipco®),  Pyriproxyfen  (Distance®), 
Fenoxycarb  (AWARD®), 
Hydramethylnon  (AMDRO®),  and 
Bifenthrin  (Talstar®) — cost 
approximately  the  same  in  the  bulk 
market,  $5  to  $12  per  pound,  with  each 
pound  treating  17  colonies  (i.e.. 
mounds)  of  imported  fire  ant.  However, 
any  insecticide's  retail  price  depends  on 
the  price  charged  by  its  local  distributor 
and  may  vary  from  State  to  State. 


59308        Federal  Register/ Vol.  68,  No.  199/ Wednesday.  October  15,  2003 /Rules  and  Regulations 


Although  the  insecticides  generally  do 
not  differ  greatly  in  price,  at  least  some 
consumers  can  be  e.xpected  to  benefit 
from  inclusion  of  methoprene  as  an 
alternative  treatment 

Impact  on  Small  Entities 

Businesses  such  as  nurseries  that 
work  with  regulated  articles  are  the 
entities  most  likely  to  be  affected  by  this 
rule  This  final  rule  will  result  in  a 
wider  selection  of  treatment  options  for 
imported  fire  ant.  The  economic  effect 
on  affectea  entities  will  either  be 
positive,  since  a  wider  selection  of 
insecticides  will  provide  greater  choice, 
or  neutral,  if  they  choose  not  to  use 
methoprene. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  effects  of  their  rules  on  small 
businesses.  Based  on  data  from  the  1997 
Census  of  Agriculture,  there  were 
14.762  nurseries  and  greenhouses  in  the 
13  States  that  have  been  affected  bv 
imported  fire  ant  plus  Puerto  Rico,  of 
which  82  to  99  percent  were  small 
entities,  according  to  the  Small  Business 
Administration  criterion  of  annual  sales 
of  5750.000  or  less 

We  expect  that  the  economic,  effect  of 
this  final  rule  on  these  businesses  will 
either  be  positive  !a  wider  selection  of 
insecticides  will  provide  greater  choice) 
or  neutral  (if  they  choose  not  to  use 
methoprene).  The  majoritv  (82  to  99 
percent)  of  firms  that  may  potentially  be 
affected  bv  this  final  rule  are  small 
entities. 

Under  these  circumstances,  the 
.\dministrator  of  the  Animal  and  Plant 
Health  Inspec:ti(m  Service  ha.-. 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 

Catalog  of  Federal  Domestic  Assistance 
under  \o.  10  025  and  is  sub)f'rt  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  {See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  re\iewe(i  under 
Executive  Order  12988,  Civil  [ustice 
Reform.  This  rule:  (1)  Preempts  all  Stat^■ 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule:  (2)  has  no 
retroactive  effect:  and  (3)  does  not 
require  administ.rative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule 

Paperwork  Reduction  Act 

This  final  ruU'  contains  no 
information  collection  or  recordkeeping 


requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping  , 

requirements.  Transport  at  it)n. 

■  Accordinglv,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

■  1   The  authoritv  citation  for  part  301 
continues  to  read  as  follows; 

Authority:  7  U.S.C.  7701-7772;  7  CFR  2.22, 
2.80,  and  371.3, 

Section  301.7.S-15  also  issued  under  Sec, 
204,  Title  II,  Pub.  I..  106-113,  11  :i  Stat. 
l.i()l.\-293;  sections  301.75-15  nnd  301.75- 
16  also  issued  under  Sec.  203.  Title  11.  Pub 
L.  106-224.  114  Stat.  400(7U.S(:    1421 
note). 

Appendix  to  Subpart — Imported  Fire 
Ant  |. Amended  1 

■  2.  In  part  ,K)1.  Subpart— imported  Fire 
Aiit  («jtj  301.81  through  301.81-10),  the 

appt-ndix  to  the  subpart  is  amended  as 

fllllllW- 

■  a  In  paragr.iph  ill  H  .  under  the 
heading  INSECTICIDES,  bv  adding,  in 
alphabetical  order,  an  entry  for 

■Methoprt'iu'  (Extinguish  « )". 

■  b   In  paragraph  III.C.4.,  under  the 
heading  Control,  by  removing  the  word 
"or"  immediatelv  following  the  word 
"(AVV.\RD  "  ).  ■  and  bv  adding  the  words 
",  or  methoprene  (Extinguish  S)" 
immediatelv  following  the  word 
"(Distance  Kj". 

■  (    In  [laragr.ifih  1IFC.5.,  in  the 
paragraph  titled  Shitenul.  by  removing 
the  word  "or"  immediately  following  the 
word  "(.WIDRO  « )."  and  bv  adding  the 
words  ",  or  methoprene  (Extinguish it)" 
immediatelv  following  the  word 
"fDist.inceK  )" 

■  (1   In  paragraph  I1LC.5.,  m  the 
paragraph  titled  /Josage.  bv  renicn'ing  the 
word  "or"  immediately  following  the 
word  "I, WIDRO  «  ).  '  and  bv  adding  the 
words  ".  or  iiu'tlioprene  (Extinguish®)" 
immediately  following  the  word 
"(Distance®)". 

■  e  In  paragraph  lirC.5  ,  in  the 
paragraph  titled  M'-thod.  in  the  first  and 
third  sentences,  by  removing  the  word 
"or"  immediatelv  following  the  word 
"(AMDRO"  )."  and  bv  adding  the  words 
",  or  methoprene  (Extinguish?)" 
immediatelv  following  the  word 
"(Distance!*.)". 

■  f  In  paragraph  HI  ( :  5  .  bv  amending 
the  paragraph  titled  Speciul  Information 
as  follows: 


■  i.  In  the  first  and  third  sentences,  by 
removing  the  word  "or"  immediately 
following  the  word  "(AMDRO®)"  and  by 
adding  the  words  ".or  methoprene 
(Extinguish®)  '  immediately  following 
the  word  "(Distance®)". 

■  ii.  In  the  second  sentence,  by  removing 
the  word  "or"  immediately  following  the 
word  "(AWARD®)"  and  by  adding  the 
words  ".  pyriproxyfen  (Distance®),  or 
methoprene  (Extinguish®)"  immediately 
following  the  word  "(AMDRO®)". 

Done  m  Washington,  DC,  this  9lh  day  of 
October,  2003 
Kevin  Shea. 

Ai  tinii  Administrator.  Animal  and  Plant 

Health  Inspection  Senice. 

|FK  no(    03-2fi043  Filed  10-14-03:  8:45  am] 

BILUNG  CODE  3410-34-P 


FEDERAL  HOUSING  FINANCE  BOARD 
12  CFR  Parts  910  and  913 

[No.  2003-25] 
RIN  3069-AB07 

Amendments  to  the  Privacy  Act  and 
Freedom  of  Information  Act; 
Implementation 

agency:  Federal  Housing  Finance 

Board. 

action:  Final  rule. 


SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  adopting  as  a 
final  rule  the  interim  final  rule  that 
revised  its  Privacy  Act  regulation  to 
reflect  an  agency  reorganization  and  to 
make  it  more  "user-friendly"  by  using 
plain  language  and  where  appropriate,  a 
question-and-answer  format.  The  rule 
also  amended  the  fee  schedule  in  the 
Freedom  of  Information  Act  (FOIA) 
regulation,  which  the  Finance  Board 
uses  to  determine  the  amount  of  the  fee 
it  charges  to  duplicate  records  under 
both  the  FOIA  and  the  Privacy  Act.  to 
take  into  account  increased  salary  and 
operating  costs. 

EFFECTIVE  DATE:  The  final  rule  will 
become  effective  on  November  14.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  A.  Kaye,  Senior  Attorney- 
Advisor.  Office  of  General  Counsel,  by 
electronic  mail  at  kayej@fhfh.gov.  by 
telephone  at  202/408-2505.  or  by 
regular  mail  at  the  Federal  Housing 
Finance  Board,  1777  F  Street,  NW,. 
Washington,  DC  20006. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  luly  2003.  the  Finance  Board 
published  an  interim  final  rule  with 
request  for  comments  that  revised  its 


1  i\l\   I  \M„A. 
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Privacy  Act  and  FOIA  regulations.  See 
68  FR  39810  (July  3,  2003).  The  revised 
Privacy  Act  regulation  (12  CFR  part  913) 
is  written  in  a  "user-friendly"  format 
using  plain  language  and,  where 
appropriate,  a  question-and-answer 
format.  It  reflects  a  reassigmnent  of 
responsibility  and  authority  for  the 
agency's  Privacy  Act  program  to  the 
Office  of  General  Counsel.  The  rule  also 
amended  the  fee  schedule  in  the  FOIA 
regulation  (12  CFR  910.9),  which  the 
Finance  Board  uses  to  determine  the 
amount  of  the  fee  it  charges  to  duplicate 
records  under  both  the  FOIA  and  the 
Privacy  Act,  to  take  into  account 
increased  salary  and  operating  costs. 
The  60-day  public  comment  period  for 
the  interim  final  rule  closed  on 
September  2,  2003.  See  68  FR  at  39811. 

II.  Analysis  of  Public  Comments  and 
the  Final  Rule 

The  Finance  Board  received  no 
comments  in  response  to  the  interim 
final  rule.  Thus,  for  the  reasons  set  forth 
in  detail  in  the  interim  final  rulemaking, 
the  Finance  Board  is  adopting  the 
interim  final  rule  as  a  final  rule  with 
one  technical  change  to  redesignate 
§913.7(c)(l)(vii)  as  §913.7(c)(l)(vi). 

m.  Regulatory  Flexibility  Act 

The  Finance  Board  adopted  the 
amendments  to  parts  910  and  913  in  the 
form  of  an  interim  final  rule  and  not  as 
a  proposed  rule.  Therefore,  the 
provisions  of  the  Regulatory  Flexibility 
Act  do  not  apply.  See  5  U.S.C.  601(2), 
603(a). 

IV.  Paperwork  Reduction  Act 

The  final  rule  does  not  contain  any 
collections  of  information  under  the 
Paperwork  Reduction  Act  of  1995.  See 
44  U.S.C.  3501  et  seq.  Consequently,  the 
Finance  Board  has  not  submitted  any 
information  to  the  Office  of 
Management  and  Budget  for  review. 

List  of  Subjects 

12  CFR  Part  910 

Administrative  practice  and 
procedure,  Archivea  and  records, 
Confidential  business  information. 
Federal  home  loan  banks.  Freedom  of 
information. 

12  CFR  Part  913 

Administrative  practice  and 
procedure.  Archives  and  records. 
Freedom  of  information.  Privacy. 
■  For  the  reasons  stated  in  the  preamble, 
the  Finance  Board  hereby  adopts  the 
interim  final  rule  revising  12  CFR  parts 
910  and  913  that  was  published  at  68  FR 
39810  on  July  3,  2003,  as  a  final  rule  with 
the  following  change: 


PART  913— PRIVACY  ACT 
REGULATION 

■  1.  The  authority  citation  for  part  91 3 
continues  to  read  as  follows: 

Authority:  5  U.S.C,  552a. 

■  2.  Redesignate  §913. 7(c)(l)(vii)  as 
§913.7(c)(l)(vi). 

Dated:  October  9,  2003. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
John  T.  Korsmo, 
Chairman. 

[FR  Doc.  03-26076  Filed  10-14-03:  8:45  am] 
BILUNG  CODE  6725-01-P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 
RIN  3245-AF03 

Small  Business  Size  Standards; 
Facilities  Support  Services  (Including 
Base  Maintenance) 

agency:  U.S.  Small  Business 
Administration  (SBA). 
action:  Final  rule. 

SUMMARY:  The  U.S.  Small  Business 
Administration  (SBA)  is  adopting  an 
increase  to  the  size  standard  for  the 
Facilities  Support  Services  industry 
(North  American  Industry  Classification 
System  (NAICS)  code  561210)  from  $6 
million  in  average  aimual  receipts  to 
$30  million  and  increases  the  size 
standard  for  the  sub-category  of  Base 
Maintenance  from  $23  million  to  $30 
million.  These  increased  standards 
better  define  the  size  of  businesses  in 
this  industry  that  the  SBA  believes 
should  be  eligible  for  Federal  small 
business  assistance  programs.  This  final 
rule  also  changes  the  title  of  "Base 
Housing  Maintenance"  under  NAICS 
code  238990  to  "Building  and  Property 
Specialty  Trade  Services"  to  better 
identify  the  type  of  activities  that  fall 
under  this  category. 
DATES:  This  rule  is  effective  November 
14,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Heal,  Program  Analyst,  Office  of 
Size  Standards,  Office  of  Government 
Contracting  and  Business  Development, 
(202)  205-6618  or 
sizestan  dards@sba  .gov. 

SUPPLEMENTARY  INFORMATION:  On 
February  3.  2003,  the  SBA  published  a 
proposed  rule  in  the  Federal  Register 

(68  FR  5234)  to  increase  the  size 
standard  for  the  Facilities  Support 
Services  industry  (NAICS  code  561210) 
from  $6  million  in  average  annual 
receipts  to  $30  million  and  the  size 


standard  for  the  sub-category  of  Base 
Maintenance  from  $23  million  to  $30 
million.  The  SBA  proposed  this  increase 
after  reviewing  requests  from  firms  in 
the  Facilities  Support  Services  industry 
to  review  the  $6  million  size  standard 
for  this  industry  and  the  $23  million 
size  standard  for  Base  Maintenance,  a 
sub-category  of  the  indiistry.  These  size 
standards  are  based  on  annual  receipts 
of  the  business,  as  described  in  13  CFR 
121.104.  These  firms  argued  that  a  size 
standard  increase  is  warranted  to  reflect 
the  size  of  Federal  contracts  issued  in 
this  industry.  These  contracts  include  a 
broad  spectrum  of  services  involving 
administrative  support,  custodial 
services,  facilities  repair  and 
maintenance,  and  technical  services, 
which  often  are  $10  million  per  year  or 
more  in  value.  A  small  business  can  lose 
its  small  business  statiis  with  only  one 
or  two  contracts.  Costs  on  these  types  of 
contracts  have  increased  greater  than 
the  general  inflation  rate,  especially  due 
to  changes  in  the  mandated  labor  rates 
under  the  Service  Contract  Act  and 
increased  health  insiuance  costs.  The 
requestors  believed  that  to  help  develop 
small  businesses  to  be  competitive  with 
large  businesses  in  this  industrv*.  the 
size  standard  should  be  increased  to  the 
$25  million  to  $30  million  range. 

Based  on  these  concerns,  the  SBA 
conducted  a  review  of  this  industry's 
size  standards.  In  addition  to  reviewing 
patterns  of  Federal  procurement  in  this 
industry,  it  collected  and  evaluated  data 
on  the  industry's  structure.  This  review 
involved  comparisons  of  average  firm 
size,  the  size  distribution  of  finns, 
measiues  of  start-up  costs,  and  the 
degree  of  concentration  of  economic 
activity  among  very  large  firms  in  the 
industry.  Based  on  its  review  of  each  of 
these  evaluation  factors,  and  the  nature 
and  patterns  of  Federal  contacting  for 
Facility  Support  Services,  the  SBA 
concluded  that  the  activities  comprising 
this  industry  and  the  characteristics  of 
firms  in  the  industry  no  longer  support 
the  need  for  separate  size  standards  for 
Base  Maintenance  and  for  all  other 
facilities  support  activities.  The  SBA 
also  found  that  the  data  supported  an 
increase  in  the  size  standards  for  all 
activities  comprising  Facility  Support 
Services  to  $30  million  in  average 
annual  receipts.  (For  more  information 
on  the  reasons  for  the  proposed  size 
standard  increase  to  $30  million,  see  the 
February  3,  2003,  proposed  rule,  68  FR 
5234). 

The  SBA  received  16  comments  on 
the  proposed  size  standard.  After  giving 
careful  consideration  to  the  comments, 
the  SBA  has  decided  to  adopt  its 
proposed  size  standard  of  $30  million. 
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Discussion  of  Comments  on  the 
Proposed  Rule 

The  SBA  received  16  timely 
comments  on  the  proposed  size 
standard  from  various  business 
concerns.  Nine  commenters  supported 
the  proposed  size  standard  and  seven 
commenters  opposed  the  change.  The 
SBA  also  received  a  recommendatif)n 
from  its  Office  of  Hearings  and  .Appeals 
(OHA)  to  clarify-  the  footnote.  Below  is 
a  summary  of  the  major  issues  raised  by 
the  comments  received  on  the  proposed 
rule  and  the  SBA's  position  un  those 
issues. 

Comments  Supporting  a  Higher  Size 
Standard 

Four  commenters  remarked  that 
increased  costs,  such  as  start  up  costs, 
wages,  workers  compensation,  health 
insurance,  fuels,  and  materials,  have 
increased  their  revenues  to  the  point 
where  after  two  or  three  contracts  their 
firms  exceed  the  current  size  standard 
One  commenter  pointed  out  that  salary, 
wages,  and  taxes  are  the  major  costs  and 
will  normally  comprise  more  than  50% 
of  the  contract  expense.  Two 
commenters  acknowledged  that  the  U.S. 
Department  of  Labor's  increase  in 
Service  Contract  Act  wage 
determinations  has  had  a  direct  impact 
on  the  costs  of  Facility  Support  Services 
contracts 

The  SBA  agrees  that  increased  costs 
have  caused  small  business  to  exceed 
the  current  size  standard  with  only  two 
or  three  contracts.  Facility  Support 
Services  contracts  are  larger 
requirements  that  include  varied  tasks 
from  Base  Maintenance  to  engineering 
and  technical  support  Because  of  the 
nature  of  these  requirements,  more  than 
two-thirds  of  total  industry  revenues  go 
to  large  firms  at  or  exceeding  the  current 
size  standard.  As  presented  in  the 
preamble  of  the  proposed  rule,  industry 
data  on  the  distribution  of  revenues  by 
firm  size  and  other  industry 
characteristics  show  that  firms  in  the 
Facilities  Support  Services  do  have  high 
costs  and  are  much  larger  in  size  than 
firms  in  most  other  service  industries 

All  nine  supportive  commenters 
pointed  out  that  the  increase  in  the  size 
standard  would  increase  competition 
and  participation  in  Federal  contracts. 
Two  commenters  stated  that  firms 
growing  beyond  the  $6  million  size 
standard  are  not  ready  to  compete  with 
large  firms.  One  commenter  stated  that 
the  increased  size  standard  would  allow 
firms  a  longer  period  for  growth  and 
maturity.  One  commenter  stated  that  the 
increase  will  secure  a  future  for  small 
businesses  in  this  industry,  as  the 


current  size  standard  limits  a  firms 
abilitv  to  serve  the  Federal  Government. 

The  SBA  agrees  that  an  increase  to  the 
size  standard  will  make  small 
businesses  more  competitive  in  this 
industry.  As  stated  in  the  preamble  to 
the  proposed  rule,  the  share  of  Federal 
contracts  awarded  to  small  businesses 
supports  an  increase  to  the  current  size 
standard.  During  1999  to  2001.  small 
businesses  accounted  for  .U).5%  of  total 
industr\-  receipts  but  these  firms 
received  only  12''<.  of  the  dollar  value  of 
Federal  contracts.  This  is  a 
disproportionate  share  of  Federal 
contract  dollars  relative  to  industry 
receipts  Contract  requirements  iTicke  it 
difficult  for  smaller  firms  to  perform  on 
Federal  Facilities  Support  Services 
contracts   For  example,  contracting  data 
show  that  two-thirds  of  small  business 
awards  in  this  industry  are  made 
through  programs  reserved  foi  small 
businesses  rather  than  through  full  and 
open  1  (iinpetition.  The  SBA  believes 
that  the'  inc  rt'ase  in  size  standard  will 
dllovv  firms  in  this  industry  to  grow  to 
a  more  competitive  size. 

Two  commenters  supported  the  SBA's 
proposal  to  give  Facilities  Support 
Services  and  Base  Maintenance  the 
same  size  standard.  One  of  these 
commenters  acknowledged  that  "the 
same  companies  are  likely  to  compete 
for  contracts  with  .-"ither  designation." 

The  SBA  agrees  with  these  comments. 
As  stated  in  the  preamble  to  the 
proposed  rule,  the  SBA  believes  that  the 
activities  comprising  this  industry  and 
the  characteristic  s  nf  firms  in  the 
industry  no  longer  require  separate  size 
standards  for  Ba.se  Maintenance  and  for 
all  other  facilities  support  activities.  The 
NAICS  2002  industry  description  of 
Facilities  Support  Services  is  very 
similar  to  the  SBA's  description  of  Base 
Maintenance  (see  footnotes  12  and  13  of 
the  current  \iCFR  121.201).  The  SBA 
believes  that  the  firms  performing  Base 
Maintenance  services  also  perform,  or 
have  the  capability  to  perform,  most 
other  facilities  support  activities.  Given 
the  close  similarity  of  the  descriptions 
of  Facilities  Support  Services  and  Base 
Maintenance,  the  SBA  believes  that  a 
single  size  standard  is  appropriate  for 
all  activities  within  the  Facilities 
Support  Services  industry. 

The  SBA  received  a  recommendation 
from  OHA  to  clarify  the  title  of  "Base 
Housing  Maintenance,"  an  exception  to 
NAICS  238990,  "All  Other  Specialty 
Trade  Contractors,"  as  it  is  often 
confused  with  "Base  Maintenance,"  an 
activity  under  Facil.ties  Support 
Services  OHA  suggested  that  the  "Base 
Housing  Maintenance"  title  should  be 
revised  to  more  accurately  reflect  the 


description  of  that  category  in  Footnote 
13. 

The  SBA  agrees  with  this 
recommendation  and  has  revised  the 
title  for  the  exception  to  NAICS  code 
238990  from  "Base  Housing 
Maintenance"  to  "Building  and 
Property  Specialty  Trade  Services." 
This  revision  is  appropriate  in  this  rule 
making  process  as  it  does  not  change  the 
meaning  of  the  exception  or  the  size 
standard  for  NAICS  code  238990.  The 
new  title  better  identifies  the  activities 
that  fall  under  this  category. 


Comments  Opposing  a  Size  Standard 
Increase 

The  SBA  received  four  comments 
which  stated  that  entry  costs  for  this 
industry  are  low  and  that  Facility 
Support  Services  contracts  are 
performed  in  Government-provided 
facilities  using  Government-provided 
equipment.  Five  comments  asserted  that 
the  increase  is  detrimental  to  emerging 
small  businesses  and  that  it  vdll  hinder 
small  business  growth.  Four  comments 
stated  that  the  current  size  standard 
encourages  large  businesses  to  mentor 
"emerging  small  businesses." 

The  SBA  does  not  concur  with  these 
comments,  and  believes  that  these 
comments  do  not  accurately 
characterize  the  Facility  Support 
Services  industry.  The  SBA  does 
recognize  that  a  higher  size  standard 
could  have  an  impact  on  the  smallest 
businesses  in  this  industry.  However, 
the  smallest  firms  are  usually  limited  to 
contracts  for  one  type  of  industry  or  to 
work  as  subcontractors.  The  natule  of 
the  industry  and  the  data  presented  in 
the  preamble  of  the  proposed  rule  show 
that  the  Facility  Support  Services 
industry  is  comprised  predominately  of 
larger  firms.  The  industry  characteristics 
show  that  start-up  costs  are  high,  and 
that  Federal  contracts  for  Facility 
Support  Services  contain  varied  tasks, 
including  engineering  and  other 
technical  support  tasks,  administrative 
functions,  specialty  trade  tasks,  and 
high-end  equipment  maintenance. 
Often,  after  two  or  three  contracts,  firms 
in  this  industry  find  that  they  have 
outgrown  the  current  size  standard.  In 
addition,  the  SBA  believes  this  increase 
will  expand  small  business 
subcontracting  opportunities  and 
mentoring  with  large  businesses.  All 
requirements  over  $500,000  for  Facility 
Support  Services  awarded  to  large 
businesses  include  incentives  and  goals 
for  subcontracting  with  small 
businesses.  The  fact  that  an  industry's 
size  standard  is  $6  million  or  $30 
million  will  not  have  a  detrimental 
bearing  on  a  large  business's  pleins  to 
subcontract  to  or  mentor  a  small 
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business.  The  higher  size  standard 
would  likely  encoiuage  more 
subcontracting  with  all  small  businesses 
since  they  would  be  able  to  remain  as 
small  subcontractors  for  a  longer  period 
of  time  and  offer  more  capabilities  to  the 
large  business  contractor. 

The  comments  received  supporting 
the  SBA's  actions  agree  that  the  increase 
is  reasonable.  They  endorsed  the  SBA's 
findings  that  firms  are  quickly 
outgrowing  the  ciurent  size  standard, 
that  costs  are  high,  and  that  the  increase 
will  augment  the  niunber  of  small 
business  set-aside  awards,  thereby 
increasing  competition  in  this  industry. 
This  increase  will  add  to  a  small 
business's  maturity  and  encoiuage  small 
business  growth. 

Recommended  Alternative  Size 
Standards 

One  commenter  only  supported  an 
increase  of  50%.  However,  the 
commenter  did  not  provide  any  data  to 
justify  this  alternative,  nor  did  the 
commenter  indicate  whether  the  50% 
increase  was  appropriate  for  both  the  $6 
million  and  $23  million  size  standards. 
The  SEA  can  only  assume  that  the 
commenter  meant  50%  of  the  $6  million 
size  standard,  which  equates  to  $9 
million,  and  50%  of  the  $23  million 
which  would  put  the  size  standard 
above  $30  million. 

One  commenter  recommended  a  $12 
million  size  standard.  This  commenter 
stated  that  $12  million  will  enable  small 
businesses  additional  opportunities 
within  the  Facilities  Support  Services 
industry  without  forcing  emerging  small 
businesses  to  compete  against  larger 
firms. 

The  SEA  disagrees  with  both  of  these 
alternatives.  Neither  an  increase  to  $9 
million  or  $12  million  would  be 
representative  of  the  overall 
characteristics  of  firms  in  the  industry, 
nor  would  either  alternative  provide 
competition  and  growth  for  small 
businesses.  In  addition.  Federal  contract 
award  data  show  that  firms  luider  the 
current  $23  million  size  standard  have 
only  been  able  to  obtain  a  relatively 
small  share  of  Facilities  Support 
Services  contracts. 

Non-Related  Comments 

One  commenter  pointed  out  that  the 
increase  in  bundled  contracts  has 
caused  Federal  agencies  to  contract  with 
larger  firms.  This  commenter  called  for 
a  1 2  month  moratorium  on  any  changes 
so  that  the  effect  of  combining  contracts 
and  its  impact  on  small  businesses  can 
be  further  analyzed. 

One  commenter  alleged  that  all  mid- 
sized businesses  are  8(a)  firms  and 
alleges  that  8(a)  certification  is  being 


abused.  Another  commenter  stated  that 
the  8(a)  program  (13  CFR  124)  and  the 
HUBZone  program  (13  CFR  126)  usually 
serve  the  same  companies  and  that  the 
success  rate  of  companies  after 
graduating  from  the  8(a)  program  will  be 
hampered  by  this  increase. 

The  issues  regarding  the  SEA's  8(a) 
and  HUBZone  programs  concern 
program  policy,  and  the  issues 
concerning  contract  bundling  relate  to 
the  structuring  of  individual 
procurements  and  therefore  are  separate 
from  the  SEA's  determination  of  the 
appropriate  small  business  size  standard 
for  a  particular  industry.  For  more 
information  about  the  SEA's  efforts  to 
address  the  impact  of  contract  bimdling 
on  small  businesses,  see  the  recently 
proposed  rule  on  this  issue  (68  FR  5134, 
dated  January  31,  2003). 

One  commenter  stated  that  the 
definition  of  a  small  business  is  causing 
problems  with  emerging  businesses,  as 
it  relates  to  the  current  set  of  NAICS 
codes  for  the  Information  Technology 
industry,  which  are  "$6  million  and  $21 
million."  This  commenter  emphasized 
that  emerging  small  businesses  cannot 
compete  with  firms  that  produce  $21 
million  in  revenues.  This  commenter 
recommended  that  there  be  a  category  to 
identify  mid-sized  businesses. 

This  comment  does  not  relate 
specifically  to  the  SEA's  proposal  to 
increase  the  size  standard  for  Facilities 
Support  Services.  The  commenter  refers 
to  the  size  standard  of  $6  million  and 
$21  million  for  the  Information 
Technology  industry.  With  respect  to 
that  industry,  the  SEA  published  a 
proposed  rule  that  would  create  a 
separate  size  standard  for  Information 
Technology  Value  Added  Resellers  (67 
FR  48479,  July  24,  2002).  Additionally, 
the  size  standards  are  intended  to  define 
only  small  businesses,  not  a  separate 
category  of  mid-size  firms. 

Compliance  With  Executive  Orders 
12866,  12988,  and  13132;  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612);  and  the  Paperwork 
Reduction  Act  (44  U.S.C.  Ch.  35) 

The  Office  of  Management  and  Budget 
(OME)  has  determined  that  this  rule  is 
a  significant  regulatory  action  for 
purposes  of  Executive  Order  12866 
because  size  standards  determine  which 
businesses  are  eligible  for  Federal  small 
business  programs.  This  is  not  a  major 
rule  under  the  Congressional  Review 
Act,  5  U.S.C.  800.  For  the  purpose  of  the 
Paperwork  Reduction  Act,  44  U.S.C.  Ch. 
35,  the  SEA  has  determined  that  this 
rule  would  not  impose  new  reporting  or 
recordkeeping  requirements.  For 
purposes  of  Executive  Order  13132,  the 
SEA  has  determined  that  this  rule  does 


not  have  any  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment.  For  purposes  of 
Executive  Order  12988,  the  SEA  has 
determined  that  this  nde  is  drafted,  to 
the  extent  practicable,  in  accordance 
with  the  standards  set  forth  in  that 
order.  Oult  Regulatory  Impact  Analysis 
follows. 

Regulatory  Impact  Analysis 

1 .  Is  There  a  Need  for  This  Regulatory 
Action? 

The  SEA  is  chartered  to  aid  and  assist 
small  businesses  through  a  variety  of 
financial,  prociuement,  business 
development,  and  advocacy  programs. 
To  effectively  assist  the  intended 
beneficiaries  of  these  programs,  the  SEA 
must  establish  distinct  definitions  of 
which  businesses  are  deemed  small 
businesses.  The  Small  Business  Act  (15 
U.S.C.  632(a))  delegates  to  the  SEA 
Administrator  the  responsibility  for 
establishing  small  business  definitions. 
The  Act  also  requires  that  small 
business  definitions  vary  to  reflect 
industry  differences.  The 
supplementary  information  to  the  final 
rule  explains  the  approach  the  SEA 
follows  when  analyzing  a  size  standard 
for  a  particular  industry.  Eased  on  that 
analysis,  the  SEA  believes  that  a  change 
in  the  Facilities  Support  Services  size 
standard  is  needed  to  better  reflect  small 
businesses  in  this  industry. 

2.  What  Are  the  Potential  Benefits  and 
Costs  of  This  Regulatory  Action? 

The  most  significant  benefit  to 
businesses  obtaining  small  business 
status  as  a  result  of  this  rule  will  be 
eligibility  for  Federal  small  business 
assistance  programs.  Under  this  rule, 
177  additional  firms  may  obtain  small 
business  status  and  become  eligible  for 
these  programs.  Of  these  177,  19  are 
between  the  current  $23  million  Ease 
Maintenance  size  standards  and  the  $30 
million  proposed  size  standard.  These 
programs  include  the  SBA's  financial 
assistance  programs,  economic  injury 
disaster  loans  (EIDL),  and  Federal 
prociuement  preference  programs  for 
small  businesses,  8(a)  firms,  small 
disadvantaged  businesses  (SDB),  small 
businesses  located  in  Historically 
Underutilized  Business  Zones 
(HUBZone).  as  well  as  those  awarded 
through  full  and  open  competition  after 
application  of  the  HUBZone  or  SDB 
price  evaluation  adjustment.  Through 
the  assistance  of  these  programs,  small 
businesses  may  benefit  by  becoming 
more  knowledgeable,  stable,  and 
competitive  businesses. 

Other  Federal  agencies  also  use  the 
SBA's  size  standards  for  their  programs 
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for  a  variety  of  regulatory  and  program 
purposes.  The  SBA  does  not  have 
information  on  each  of  these  uses 
sufficient  to  evaluate  the  impact  of  the 
size  standard  change.  If  an  agency 
believes  that  a  different  size  standard  is 
appropriate  for  its  programs,  it  must 
contact  the  SBA  If  an  agency  is  seeking 
to  change  size  standards  In  a  general 
rulemaking  conte.xt.  then  the  agency 
should  contact  the  SBA's  Office  of  Size 
Standards  (13  CFR  121  901-904).  If  the 
agencv  is  seeking  to  change  size 
standards  for  the  purposes  of  a 
Regulatory  Flexibility  Act  (RFA) 
analysis  then  the  SBAs  Office  of 
Advocacy  should  be  contacted  pursuant 
to  section  601(31  of  the  RFA.  Section 
601(3)  of  the  RFA  requires  the  agency  to 
consult  with  the  Office  of  Advocacy  and 
provide  an  opportunity  for  public 
comment  when  using  a  different  size 
standard  for  the  RFA  analysis. 

The  benefits  of  a  size  standard 
increase  to  a  more  appropriate  level 
would  affect  three  groups:  (1) 
Businesses  that  benefit  by  gaining  small 
business  status  from  the  proposed  size 
standard  and  use  small  business 
assistance  programs;  (2)  growing  small 
businesses  that  may  exceed  the  current 
size  standard  in  the  near  future  and  who 
will  retain  small  business  status  under 
the  proposed  size  standard;  and  (3) 
Federal  agencies  that  award  contracts 
under  procurement  programs  that 
require  small  business  status. 

Newlv  defined  small  businesses 
would  benefit  from  the  SBA's  7(a) 
Guaranteed  Loan  Program.  The  SBA 
estimates  that  approximately  S2.5 
million  to  S5.5  million  in  new  Federal 
loan  guarantees  could  be  made  to  these 
newly  defined  small  businesses. 
Because  of  the  S2  million  maximum  size 
of  the  SBA  7(a)  loan  guarantees,  most 
loans  are  made  to  small  businesses  well 
below  the  size  standard.  Thus 
increasing  the  size  standard  will  likely 
result  in  a  smaller  increase  in 
guaranteed  loans  to  small  businesses 
than  the  estimated  range.  These 
additional  loan  guarantees,  because  of 
their  limited  magnitude,  will  have 
virtually  no  impact  on  the  overall 
availability  of  loans  for  the  SBAs  loan 
programs,  which  have  averaged  about 
40.000  loans  totaling  about  $10  billion 
per  vear  in  recent  years. 

The  newly  defined  small  businesses 
would  also  benefit  from  the  SBA's 
economic  injury  disaster  loan  program. 
Since  this  program  is  contingent  upon 
the  occurrence  and  severity  ot  a 
disaster,  no  meaningful  estimate  of 
benefits  can  be  projected. 

The  SBA  estimates  that  firms  gaining 
small  business  status  could  potentially 
obtain  Federal  contracts  worth  $65 


million  to  $95  million  under  the  small 

business  set-aside  program,  the  8(a), 
SDB.  and  Hl'BZone  programs,  or 
unrestricted  contracts.  This  estimate  is 
based  on  an  analysis  of  small  business 
participation  in  Federal  contracting  and 
the  industry  market  share  of  businesses 
between  the  current  and  proposed  size 
standards.  During  fiscal  years  1999- 
2001,  small  businesses  obtained  11.8% 
of  Facilities  Support  Services  contract 
dollars  out  of  approximately  $12  billion 
in  total  Federal  Facilities  Support 
Services  contracts,  .\bout  two-thirds  of 
small  business  awards  were  made  as 
small  business  set-aside  or  8(a) 
contracts.  Most  Facilities  Support 
Services  (;ontracts  are  for  Bast; 
Maintenance  services,  which  has  a  $23 
million  size  standard.  Businesses 
between  $23  million  and  $30  million 
account  for  3.6%  of  industry  sales 

Federal  agencies  may  benefit  from  the 
higher  size  standards  if  the  newlv 
defined  and  expanding  small  businesses 
compete  for  more  set-aside 
procurements.  The  larger  base  of  small 
businesses  would  likely  increase 
competition  and  would  lower  the  prices 
on  set-aside  procurements.  A  large  base 
of  small  businesses  may  create  an 
incentive  for  Federal  agencies  to  set 
aside  more  procurements  creating 
greater  opportunities  for  all  small 
businesses.  Small  business 
opportunities  will  be  enhanced  in  open 
procurements  as  they  gain  experience  in 
Federal  contracting  through  the  set- 
aside  and  other  small  business 
procurement  preferent :e  programs.  Large 
busin(!sses  with  small  business 
subcontracting  goals  may  also  benefit 
from  a  larger  poiA  of  small  businesses  by 
enabling  them  to  better  a(;hieve  their 
subcontracting  goals  and  obtain  lower 
subcontrai  t  prices.  No  estimate  of  cost 
savings  from  these  contracting  decisions 
can  be  made  since  data  are  not  available 
to  directly  measure  price  or  competitive 
trends  on  Federal  cimtracts. 

To  the  extent  that  177  additional 
firms  become  active  in  Ciovernment 
programs,  this  may  entail  some 
additional  administrative  costs  to  the 
Federal  Government  associated  with 
additional  bidders  for  Federal  small 
business  procurement  programs, 
additional  firms  seeking  access  to  the 
SBA  guaranteed  lending  programs,  and 
additifmal  firms  eligible  for  enrollment 
in  the  SBA's  PRO-Net  data  base 
program.  Among  businesses  in  this 
group  seeking  the  SBA's  assistance, 
there  will  be  some  additional  costs 
associated  with  i:ompliance  and 
verification  associated  with  certification 
of  small  business  status  and  protests  of 
small  business  status.  These  costs  are 
likely  to  generate  minimal  incremental 


costs  since  mechanisms  are  currently  in 
place  to  handle  these  administrative 
requirements. 

The  costs  to  the  Federal  Government 
may  be  higher  on  some  Federal 
contracts.  With  greater  number  of 
businesses  defined  as  small.  Federal 
agencies  may  choose  to  set-aside  more 
contracts  for  competition  among  small 
businesses  rather  than  using  full  and 
open  competition.  The  movement  from 
unrestricted  to  set-aside  contracting  is 
likely  to  result  in  competition  among 
fewer  bidders.  Also,  higher  costs  may 
result  if  additional  full  and  open 
contracts  are  awarded  to  HUBZone  and 
SDB  businesses  as  a  result  of  a  price 
evaluation  preference.  The  additional 
costs  associated  with  fewer  bidders, 
however,  are  likely  to  be  minor  since,  as 
a  matter  of  policy,  procurements  may  be 
set  aside  for  small  businesses  or 
reserved  for  the  8(a)  or  HUBZone 
Programs  only  if  awards  are  expected  to 
be  made  at  fair  and  reasonable  prices. 

The  proposed  size  standard  may  have 
distributional  effects  among  large  and 
small  businesses.  Although  the  actual 
outcome  of  the  gains  and  losses  among 
small  and  large  businesses  cannot  be 
estimated  with  certainty,  several  trends 
are  likely  to  emerge.  First,  there  will 
likely  be  a  transfer  of  some  Federal 
contracts  to  small  businesses  from  large 
businesses.  Large  businesses  may  have 
fewer  Federal  contract  opportunities  as 
Federal  agencies  decide  to  set  aside 
more  Federal  procurements  for  small 
businesses.  Also,  some  Federal  contracts 
may  be  awarded  to  HUBZone  or  SDB 
concerns  instead  of  large  businesses 
since  those  two  categories  of  small 
businesses  may  be  eligible  for  a  price 
evaluation  adjustment  for  contracts 
competed  on  a  full  and  open  basis. 
Similarly,  currently  defined  small 
businesses  may  obtain  fewer  Federal 
contacts  due  to  the  increased 
competition  from  more  businesses 
defined  as  small.  This  transfer  may  be 
offset  by  a  greater  number  of  Federal 
procurements  set  aside  for  all  small 
businesses.  The  number  of  newly 
defined  and  expanding  small  businesses 
that  are  willing  and  able  to  sell  to  the 
Federal  government  will  limit  the 
potential  transfer  of  contracts  away  from 
large  and  currently  defined  small 
businesses.  The  potential  distributional 
impacts  of  these  transfers  may  not  be 
estimated  with  any  degree  of  precision 
because  the  data  on  the  size  of  business 
receiving  a  Federal  contract  are  limited 
to  identifying  small  or  other-than-small 
businesses,  without  regard  to  the  exact 
size  of  the  business. 

The  revision  to  current  size  standards 
for  Facilities  Support  Services  is 
consistent  with  the  SBA's  statutory 
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mandate  to  assist  small  businesses.  This 
regulatory  action  promotes  the 
Administrator's  objectives.  One  of  the 
SBA's  goals  in  support  of  the 
Administrator's  objectives  is  to  help 
individual  small  businesses  succeed 
through  fair  and  equitable  access  to 
capital  and  credit,  Govenunent 
contracts,  and  management  and 
technical  assistance.  Reviewing  and 
modifying  size  standards  when 
appropriate  ensiu^s  that  intended 
beneficiaries  have  access  to  small 
business  programs  designed  to  assist 
them.  Size  standards  do  not  interfere 
with  state,  local,  and  tribal  governments 
in  the  exercise  of  their  government 
functions.  In  a  few  cases,  state  and  local 
governments  have  voluntarily  adopted 
the  SBA's  size  standards  for  their 
programs  to  eliminate  the  need  to 
establish  an  administrative  mechanism 
for  developing  their  own  size  standards. 

Final  Regulatory  Flexibility  Analysis 

Under  the  RFA,  this  rule  may  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  This  rule  may 
impact  small  entities  in  two^vays.  The 
SB  A  estimates  that  an  additional  177 
businesses  may  obtain  small  business 
status  as  a  result  of  this  rule.  Also  small 
businesses  may  obtain  an  additional  $65 
to  $95  million  in  Federal  contracts. 

The  size  standard  may  also  affect 
small  businesses  participating  in 
programs  of  other  agencies  that  use  the 
SBA  size  standards.  As  a  practical 
matter,  the  SBA  cannot  fully  estimate 
the  impact  of  a  size  standard  change  on 
each  and  every  Federal  program  that 
uses  its  size  standards.  In  cases  where 
an  SBA's  size  standard  is  not 
appropriate,  the  Small  Business  Act  and 
the  SBA's  regulations  allow  Federal 
agencies  to  develop  different  size 
standards  with  the  approval  of  the  SBA 
Administrator  (13  CFR  121.902).  For 
piu-poses  of  a  regulatory  flexibility 
analysis,  agencies  must  consult  with  the 
SBA's  Office  of  Advocacy  when 
developing  different  size  standards  for 
their  programs. 

Immediately  below,  the  SBA  sets  forth 
a  final  regulatory  flexibility  analysis 
(FRFA),  addressing  the  need  for  and 
objective  of  the  rule;  description  and 
estimate  of  the  number  of  small  entities 
to  which  the  rule  will  apply;  the 
projected  reporting,  recordkeeping,  and 
other  compliance  requirements  of  the 
rule;  the  relevant  Federal  rules  which 
may  duplicate,  overlap  or  conflict  with 
the  final  rule;  and  alternatives  to  the 
final  rule  considered  by  the  SBA  that 
minimize  the  impact  on  small 
businesses. 


(1)  What  Is  the  Need  for  and  Objective 
of  the  Rule? 

The  revision  to  the  size  standards  for 
Facilities  Support  Services  more 
appropriately  defines  the  size  of 
businesses  in  these  industries  that  the 
SBA  believes  should  be  eligible  for 
Federal  small  business  assistance 
programs.  A  review  of  the  latest 
available  industry  data  supports  a 
change  to  the  size  standard. 

(2)  What  Significant  Issues  Were  Raised 
by  the  Public  Comments  in  Response  to 
the  Initial  Regulatory  Flexibility  Act 
(IRFA)? 

The  SBA  received  no  comments  in 
response  to  the  IRFA  of  this  rule. 

(3)  What  Is  the  SRA's  Description  and 
Estimate  of  the  Number  of  Small 
Entities  to  Which  the  Rule  Will  Apply? 

Within  the  Facilities  Support  Services 
industry,  896  out  of  1,219  businesses  are 
ciurently  small.  With  the  adoption  of 
this  rule,  the  SBA  estimates  that  177 
additional  businesses  out  of  1,219  firms 
will  be  considered  small.  Of  these  177, 
19  are  between  the  current  $23  million 
Base  Maintenance  size  standards  and 
the  new  $30  million  size  standard. 
These  businesses  will  be  eligible  to  seek 
available  SBA  assistance  provided  that 
they  meet  other  program  requirements. 
As  a  result  of  this  rule,  businesses 
becoming  eligible  for  SBA  assistance 
cumulatively  will  generate 
approximately  $25.8  billion  out  of  a 
total  of  $75.8  billion  in  receipts,  or 
34.1%  of  industry  receipts.  The  small 
business  coverage  in  the  Facilities 
Support  Services  industry  will  increase 
by  3.6%  of  total  receipts. 

(4)  Will  This  Rule  Impose  Any 
Additional  Reporting  or  Recordkeeping 
Requirements  on  Small  Rusinesses? 

A  new  size  standard  does  not  impose 
any  additional  reporting,  recordkeeping 
or  other  compliance  requirements  on 
small  entities  for  the  SBA  programs.  A 
change  in  a  size  standard  would  not 
create  additional  costs  on  a  business  to 
determine  whether  or  not  it  qualifies  as 
a  small  business.  A  business  needs  to 
only  examine  existing  information  to 
determine  its  size,  such  as  Federal  tax 
retinns,  payroll  records,  and  accounting 
records.  Size  standards  determine 
"voluntary"  access  to  the  SBA  and  other 
Federal  programs  that  assist  small 
businesses,  but  do  not  impose  a 
regulatory  biu-den  as  they  neither 
regulate  nor  control  business  behavior. 
In  addition,  this  rule  does  not  impose 
any  new  information  collecting 
requirements  from  the  SBA  which 
requires  approval  by  OMB  under  the 


Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501-3520. 

(5)  What  Are  the  Steps  the  SBA  Has 
Taken  To  Minimize  the  Significant 
Economic  Impact  on  Small  Business? 

Most  of  the  economic  impact  on  small 
businesses  will  be  positive.  The  most 
significant  benefits  to  businesses  that 
will  obtain  small  business  status  as  a 
result  of  this  final  rule  are  (1)  eligibility 
for  the  Federal  Government's 
procurement  preference  programs  for 
small  businesses,  8(a)  firms,  SDBs,  and 
businesses  located  in  HUBZones;  and 
(2)  eligibility  for  the  SBA's  financial 
assistance  programs  such  as  7(a) 
business  loans,  504  business  loans,  and 
EIDL  assistance.  The  SBA  estimates  that 
firms  gaining  small  business  status 
could  potentially  obtain  Federal 
contracts  worth  $65  million  to  $95 
million  per  year  under  the  small 
business  set-aside  programs,  the  8(a) 
program,  the  HUBZone  program,  or 
unrestricted  contracts.  This  represents 
less  than  1%  of  the  $12  billion  in  total 
Federal  expenditures  for  Facility 
Support  Services.  The  SBA  estimates 
that  approximately  $2.5  million  to  $5.5 
million  in  new  Federal  loan  guarantees 
could  be  made  to  these  newly  defined 
small  businesses.  Because  of  the  $2 
million  maximum  size  of  the  SBA  7(aJ 
loan  guarantees,  most  loans  are  made  to 
small  businesses  well  below  the  size 
standard. 

(6)  Alternatives 

(a)  What  Alternatives  Will  Allow  the 
Agency  To  Accomplish  Its  Regulatory 
Objectives  While  Minimizing  the  Impact 
on  Small  Entities? 

As  stated  in  the  Small  Business  Act, 
15  U.S.C.  632.  and  13  CFR  part  121,  the 
SBA  establishes  size  standards  based  on 
industry  characteristics  and  for  non- 
manufactiuing  concerns  on  the  basis  of 
gross  receipts  of  a  business  concern  over 
a  period  of  3  years.  The  SBA's  research 
showed  that  Facility  Support  Services 
contracts  include  a  broad  spectnun  of 
services  involving  administrative 
support,  custodial  services,  janitorial, 
facilities  repair  and  maintenance,  and 
technical  services.  The  size  standards 
for  many  of  these  industries,  such  as 
seciuity  guard  services,  janitorial 
services,  and  technical  support  for 
navigational  waterways  and  military 
weapons  systems,  are  well  in  excess  of 
$6  million.  Contract  costs  often  are  $10 
million  per  year  or  more  in  vedue.  A 
small  business  can  lose  its  small 
business  status  with  only  one  or  two 
contracts.  Costs  on  these  types  of 
contracts  have  increased  greater  than 
the  general  inflation  rate,  especially  due 
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to  changes  in  the  mandated  labor  rates 
under  the  Service  Contract  Act  and 
increased  health  insurance  costs. 

The  SBA's  review  of  these  issues  and 
data  on  the  Facilities  Support  Services 
industrv.  as  described  in  the  Februarv  3. 
2003,  proposed  rule,  support  increasing 
the  size  standard  to  S30  million. 

(b)  What  Alternatives  Did  the  SBA 
Reject' 

One  commenter  opposed  to  any 
increase  except  an  increase  of  50%,  but 
no  data  was  provided  to  justifv  this 
alternative.  The  commenter  did  not  state 
50%  of  which  current  size  standard,  SB 
million  or  S23  million.  The  SBA  can 
only  assume  that  the  commenter  meant 
50%  of  the  S6  million  size  standard, 
which  equates  to  S9  million   .\  50% 
increase  to  the  S23  million  would  put 
the  size  standard  above  S30  million 

One  commenter  recommended  a  Si 2 
million  size  standard  This  commenter 
stated  that  S12  million  will  enable  small 
businesses  additional  opportunities 
within  the  Facilities  Support  .Services 


industry'  without  forcing  emerging  small 
businesses  to  compete  against  larger 
firms. 

The  SBA  rejects  both  of  these 
alternatives.  Neither  an  increase  to  S9 
millicm  or  S12  million  would  be 
representative  of  this  industry,  nor 
would  either  alternative  provide 
competition  and  growth  for  small 
businesses  The  industrv  data  provided 
in  the  preamble  to  the  proposed  rule 
show  that  all  of  th(!  characteristics 
measured  firms  in  the  Facilities  Support 
Services  industrv  were  much  larger  than 
firms  in  most  nonmanufacturing 
industries  This  firuling  supports  a  size 
standard  at  the  highest  receipts  levels. 
In  addition.  Federal  c:(mtrac:t  award  data 
show  that  firms  under  the  c:urrent  $23 
million  size  standard  have  onlv  been 
able  to  obtain  d  relativelv  small  share  of 
Fai  ilities  .Support  .Services  contracts 

List  of  Subjects  in  13  CFR  Part  121 

.■\dministrative  practic;e  and 
priKfdure.  (!o\ernment  procurement. 


Government  property,  Grant  programs- 
business.  Loan  programs-business. 
Small  businesses. 

■  For  the  reasons  stated  in  the  preamble, 
amend  part  121  of  title  13  Code  of 
Federal  Regulations  as  follows: 

PART  121— SMALL  BUSINESS  SIZE 
REGULATIONS 

■  1.  The  authority  citation  of  part  121 
continues  to  read  as  follows: 

Authority:  \S  T.S.C.  632(a),  634(b)(6), 
637(d).  644(c)  and  662(.'i)  and  Sec.  304.  Pub. 
L.  103-403.  lOH  Stat.  417.5,  4188. 

■  2.  Amend  §121.201  as  follows: 

■  a.  In  the  table  "Small  Business  Size 
Standards  by  NAICS  Industry,"  under 
the  heading  NAICS  Subsector  238, 
"Specialty  Trade  Contractors,"  revise  the 
entry  for  238990;  and  under  the  heading 
NAICS  Subsector  561,  "Administrative 
and  Support  Ser\'ices,"  revise  the  entry 
for  561210,  to  read  as  follows;  and, 

■  b.  Revise  footnotes  12  and  13  to  read 
as  follows: 


Small  Business  Size  Standards  by  NAICS  Industry 


NAICS  codes 


NAICS  U  S   industry  title 


Size  standards  in 
millions  of  dollars 


Size  standards  In 
number  of  employ- 
ees 


Subsector  238 — Specialty  Trade  Contractors 


238990 


AN  Other  Specialty  Trade  Contractors    

Except   Buildin§  and  Property  Specialty  Trade  Services'^ 


S120 
"12  0 


Subsector  561 — Administrative  and  Support  Services 


561210 


Facilities  Support  Services  '■ 


•30  0 


'^  NAICS  code  561210— Facilities  Support  Services: 

(a)  It  one  or  more  activities  of  Facilities  Support  Services  as  defined  in  paragrapti  (b)  (below  in  ttiis  footnote)  can  be  identified  with  a  specific 
industry  and  that  industry  accounts  for  50°o  or  more  of  the  value  ot  an  entire  procurement,  then  ftie  proper  classification  of  the  procurement  is 
that  of  the  specific  industry   not  Facilities  Support  Services 

(b)  Facilities  Support  Services  requires  the  performance  ot  three  or  more  separate  activities  in  the  areas  of  services  or  specialty  trade  con- 
tractors industries  If  services  are  performed  these  service  activities  must  each  be  in  a  separate  NAICS  industry  If  the  procurement  requires  the 
use  of  specialty  trade  contractors  i  plumbing  painting  plastering  carpentry  etc  )  all  such  specialty  trade  contractors  activities  are  considered  a 
single  activity  and  classified  as  Building  and  Property  Specialt/  Trade  Services  Since  Building  and  Property  Specialty  Trade  Services"  is  only 
one  activity  two  additional  activities  of  separate  NAICS  industries  are  required  tor  a  procurement  to  be  classified  as  "Facilities  Support  Serv- 
ices 

'  5  NAICS  code  238990 — Building  and  Property  Specialty  Trade  Services  If  a  procurement  requires  the  use  of  multiple  specialty  trade  contrac- 
tors i/e,  plumbing  painting  plastenng  carpentry  etc),  and  no  specialty  trade  accounts  for  50°b  or  more  of  the  value  of  the  procurement,  all 
such  specialty  trade  contractors  activities  are  considered  a  single  activity  and  classified  as  Building  and  Property  Spjecialty  Trade  Services 


<iQ11  R 
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Dated:  August  20,  2003., 
Hector  V.  Barreto, 

Administrator. 

[FR  Doc.  03-26036  Filed  10-14-03;  8:45  am] 

BILUNG  CODE  802S-01-P 


PENSION  BENERT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022  and  4044 

Benefits  Payable  in  Terminated  Single- 
Employer  Plans;  Allocation  of  Assets 
In  Single-Employer  Plans;  Interest 
Assumptions  for  Valuing  and  Paying 
Benefits 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

summary:  The  Pension  Benefit  Guaranty 
Corporation's  regulations  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  and  Allocation  of  Assets  in 
Single-Employer  Plans  prescribe  interest 
assumptions  for  valuing  and  paying 
benefits  under  terminating  single- 
employer  plans.  This  final  rule  amends 
the  regulations  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  November  2003.  Interest 
assumptions  are  also  published  on  the 
PBGC's  Web  site  (http://www.pbgc.gov). 
EFFECTIVE  DATE:  November  1.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Coimsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005.  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulations  prescribe  actuarial 
assumptions — including  interest 
assumptions — for  valuing  and  paying 
plan  benefits  of  terminating  single- 
employer  plans  covered  by  title  FV  of 
the  Employee  Retirement  Income 
Secvuity  Act  of  1974.  The  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Three  sets  of  interest  assimiptions  are 
prescribed:  (1)  a  set  for  the  valuation  of 
benefits  for  allocation  purposes  under 


section  4044  (found  in  appendix  B  to 
part  4044),  (2)  a  set  for  the  PBGC  to  use 
to  determine  whether  a  benefit  is 
payable  as  a  liunp  sum  and  to  determine 
lump-sum  amounts  to  be  paid  by  the 
PBGC  (foimd  in  appendix  B  to  part 
4022),  and  (3)  a  set  for  private-sector 
pension  practitioners  to  refer  to  if  they 
wish  to  use  lump-siun  interest  rates 
determined  using  the  PBGC's  historical 
methodology  (found  in  appendix  C  to 
part  4022). 

Accordingly,  this  amendment  (1)  adds 
to  appendix  B  to  part  4044  the  interest 
assumptions  for  valuing  benefits  for 
allocation  purposes  in  plans  with 
valuation  dates  during  November  2003, 
(2)  adds  to  appendix  B  to  part  4022  the 
interest  assumptions  for  the  PBGC  to 
use  for  its  own  lump-sum  payments  in 
plans  with  valuation  dates  diuing 
November  2003,  and  (3)  adds  to 
appendix  C  to  part  4022  the  interest 
assumptions  for  private-sector  pension 
practitioners  to  refer  to  if  they  wish  to 
use  lump-siun  interest  rates  determined 
using  the  PBGC's  historical 
methodology  for  valuation  dates  during 
November  2003. 

For  valuation  of  benefits  for  allocation 
pvirposes,  the  interest  assumptions  that 
the  PBGC  will  use  (set  forth  in  appendix 
B  to  part  4044)  will  be  4.60  percent  for 
the  first  20  years  following  Uie  valuation 
date  and  5.25  percent  thereafter.  These 
interest  assumptions  represent  a 
decrease  (from  those  in  effect  for 
October  2003)  of  0.30  percent  for  the 
first  20  years  following  the  valuation 
date  and  are  otherwise  unchanged. 

The  interest  assumptions  that  the 
PBGC  will  use  for  its  owm  lump-sum 
payments  (set  forth  in  appendix  B  to 
part  4022)  will  be  3.25  percent  for  the 
period  diu'ing  which  a  benefit  is  in  pay 
status  and  4.00  percent  during  any  years 
preceding  the  benefit's  placement  in  pay 
status.  These  interest  assumptions 
represent  a  decrease  (from  those  in 
effect  for  October  2003)  of  0.25  percent 
for  the  period  during  which  a  benefit  is 
in  pay  status  and  are  otherwise 
unchanged. 

For  private-sector  payments,  the 
interest  assumptions  (set  forth  in 
appendix  C  to  part  4022)  will  be  the 
same  as  those  used  by  the  PBGC  for 
determining  and  paying  lump  sums  (set 
forth  in  appendix  B  to  part  4022). 


The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation 
and  payment  of  benefits  in  plans  with 
valuation  dates  during  November  2003, 
the  PBGC  finds  that  good  cause  exists 
for  making  the  assumptions  set  forth  in 
this  amendment  effective  less  than  30 
days  after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  4022 

Employee  benefit  plans,  Pension 
insurance.  Pensions,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4044 

Employee  benefit  plans,  Pension 
insurance,  Pensions. 

■  In  consideration  of  the  foregoing,  29 
CFR  parts  4022  and  4044  are  amended  as 
follows: 

PART  4022— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

■  1.  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302,  1322,  1322b, 
1341(c)(3)(D),  and  1344. 

■  2.  In  appendix  B  to  part  4022,  Rate  Set 
121,  as  set  forth  below,  is  added  to  the 
table.  (The  introductory  text  of  the  table 
is  omitted.) 

Appendix  B  to  Part  4022 — Lump  Sum 
Interest  Rates  For  PBGC  Payments 


Rate  set 


For  plans  with  a  valuation 
date 


On  or  after 


Before 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities  (percent) 


n/ 


n2 


121 


11-1-03  12-1-03 


3.25 


4.00 


4.00 


4.00 


4  nn  I  1*r_  J- 
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■  3  In  appendix  C  to  part  4022.  Rate  Set  Appendix  C  to  Part  4022 — Lump  Sum 

121.  ds  set  forth  below,  is  added  to  the  Interest  Rates  For  Private-Sector 

table.  (The  introdurtorv  te.xt  of  the  table  Payments 

IS  omitted.)  »         *         »         »         » 


Rate  set 


For  plans  with  a  valuation 
date 


On  or  after 


Before 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities  (percent) 


n, 


n? 


121 


11-1-03 


12-1-03 


3.25 


4.00 


400 


400 


PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

■  4.  The  authoritv  ( itatinn  for  part  4044 
continues  to  read  as  follows: 


.\uthoritv:  29  U.S.C.  1301(a).  rU)2(h)(11. 
1  141     1  (4-4    1362 

■  ')   la  appendix  B  to  part  4044.  a  new 
f'litrv.  as  set  forth  helmv.  is  added  to  the 


table.  (The  introductory  text  of  the  table 
is  omitted.) 

Appendix  B  to  Part  4044 — Interest 
Rates  Used  to  Value  Benefits 


For  valuation  dates  occurring  m  the  month — 

The  values  of  /,  are: 

if 

tor  t= 

(,                     for  t= 

/. 

for  t= 

•                                   *                                   * 
NovemDer  2003        : 

.0460 

1-20 

•                                                                         • 

0525                    20 

N/A 

N/A 

Issued  in  Washington,  DC.  on  this  7th  day 

lit  ()(  ruber  200  ! 

[oseph  H.  Grant, 

Peputv  Executive  Director  and  Chief 

( '/ifTfjt/nt:  (>ffu  fT  Pension  Benefit  Guaranty 

i'.orporatiii!) 

FK  Uu,    (H-^bOih  Filed  10-14-03;  8:45  am] 

BILUNG  CODE  7708-0 1-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGD08-03-4J26] 
RIN  1625-AA09 

Drawbridge  Operation  Regulation; 
Illinois  Waterway,  IL 

AGENCY:  Coast  Guard.  DHS 
ACTION:  Temporary'  final  rule 


summary:  The  Commander.  Eit;hth 
Coast  Guard  District  is  temporarilv 
changing  the  regulation  governing  the 
McDonough  .Street  Bridge,  mile  287.3: 
lefferson  Street  Bridge,  mile  287  9;  Cass 
Street  Bridge,  mile  288  1;  Jackson  Street 
Bridge,  mile  288  4:  and  the  Ruby  Street 
Bridge,  mile  288.7,  acrrjss  the  Illinois 
Waterway  at  foliet,  Illinois  The 
drawbridges,  with  the  exception  of  the 
lefferson  Street  Bridge,  will  be  allowed 
to  remain  closed  to  navigation  from  7  JO 
am  to  9  am,  and  4  p  m  to  5:30  p  m  . 


MoniLn  thnuigh  .Satuniav.  The  lefferson 
Street  Bridge  will  remain  in  the  open  to 
navigation  position  while  unscheduled 
structural  steel  repairs  are  made  This 
ternporarN  rule  is  issued  to  facilitate 
vehii  le  tralfit   management  .ind 
strui  tural  steel  repairs  to  the  lefferson 
Street  Bridge 

DATES:  This  iemporar\  rule  is  effective 
from  7:3(1  a  in     lulv  18.  200.!  until  7:30 
a  m    November  1.  2()0.t 
ADDRESSES:  Dm  umeiits  referred  to  in 
this  rule  are  available  for  inspection  or 
copving  at  nidiii  2  107f  in  the  Robert  A. 
Young  Feder.il  Huilding  at  Kighth  f^oast 
Guard  District.  Bridge  Branch,  1222 
Spruce  Street.  St.  Louis,  MO  63103- 
2832,  between  8  am.  and  4  p.m.. 
Monday  through  Fridav.  ex(  ept  Federal 
holidays.  The  telephone  number  is  (314) 
539-3900.  extension  2378.  The  Bridge 
Brant  h  maintains  the  public  docket  for 
this  rulemaking 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Roger  k    VViebus(  h.  Bridge 
Administrator.  >  iUi  5  l'^-39()0, 
extension  2.^78 
SUPPLEMENTARY  INFORMATION: 

(iood  clause  for  Not  Publishing  an 
NPRM 

We  did  not  pulilish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation    Inder  5  V  S.C.  553(b](B).  the 
Coast  Ciuard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Structural 
steel  defi(  leiK  les  developed  after  a 
barge  allided  u  ith  the  Jefferson  Street 


Bridge,  requiring  the  bridge  to  be  closed 
to  vehicular  traffic  and  remain  open  to 
navigation.  Until  such  time  as  the 
lefferson  Street  Bridge  is  repaired, 
vehicular  traffic  in  the  City  of  Joliet, 
Illinois  must  be  diverted  to  other 
bridges  in  the  area,  resulting  in  greater 
congestion  and  an  increased  likelihood 
of  vehicular  accidents  and  injuries. 
Since  the  repairs  will  take 
approximately  four  months  to  complete, 
it  is  important  that  the  other  bridges  in 
the  area  immediately  modifv'  their  hours 
to  allow  rush  hour  traffic  to  flow 
efficiently,  reducing  the  likelihood  of 
accident  or  injury. 

Good  Cause  for  Making  Rule  Effective 
in  Less  Than  30  Days 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Structural  steel  deficiencies 
developed  after  a  barge  allided  with  the 
Jefferson  Street  Bridge,  requiring  the 
bridge  to  be  closed  to  vehicular  traffic 
and  remain  open  to  navigation.  Until 
such  time  as  the  Jefferson  Street  Bridge 
is  repaired,  vehicular  traffic  in  the  City 
of  Joliet,  Illinois  must  be  diverted  to 
other  bridges  in  the  area,  resulting  in 
greater  congestion  and  an  increased 
likelihood  of  vehicular  accidents  and 
injuries.  Since  the  repairs  will  take 
approximately  four  months  to  complete, 
it  is  important  that  the  other  bridges  in 
the  area  immediately  modify  their  hours 
to  allow  rush  hour  traffic  to  flow 
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efficiently,  reducing  the  likelihood  of 
accident  or  injury. 

Backgi-ound  and  Purpose 

Due  to  structural  steel  damage 
sustained  from  a  barge  allision  to  the 
Jefferson  Street  Bridge,  mile  287.9, 
Illinois  Waterway,  the  bridge  must 
remain  in  the  open  to  navigation  (closed 
to  motor  vehicle  traffic)  position  at  all 
times.  As  a  result,  the  Illinois 
Department  of  Transportation  requested 
a  temporary  change  to  the  current 
regulations  for  the  remaining  four 
bascule  leaf  drawbridges  within  the  city 
of  Joliet  that  carry  vehicular  traffic 
across  the  Illinois  Waterway.  Increasing 
the  hours  that  the  four  remaining 
bridges  are  closed  to  navigation  and 
available  for  vehicle  use  only  diu'ing 
peak  traffic  periods  will  reduce  traffic 
jams  in  the  City  of  Joliet  while  having 
minimal  impact  on  vessel  traffic  on  the 
Illinois  Waterway.  Repairs  to  the 
Jefferson  Street  Bridge  are  expected  to 
be  complete  by  November  1,  2003. 

The  current  regulations  permit  the 
bridges  to  remain  closed  to  navigation 
during  the  commuter  hours  of  7:30  a.m. 
to  8:30  a.m.  and  4:15  p.m.  to  5:15  p.m., 
Monday  through  Saturday.  By 
increasing  the  time  the  remaining 
bridges  may  remain  closed  to  navigation 
by  thirty  minutes  in  the  morning  and 
afternoon,  traffic  buildup  in  the  city  will 
be  greatly  alleviated.  This  regulation 
will  result  in  these  bridges,  with  the 
exception  of  the  Jefferson  Street  Bridge 
being  closed  to  navigation  from  7:30 
a.m.  to  9  a.m.  and  from  4  p.m.  to  5:30 
p.m.,  Monday  through  Saturday.  The 
Jefferson  Street  Bridge  will  be  in  the 
open  to  navigation  position  for 
structural  steel  repairs.  Navigation  on 
the  waterway  consists  primarily  of 
commercial  tows  and  recreational 
watercraft.  This  temporary  drawbridge 
operation  regulation  has  been 
coordinated  with  commercial  waterway 
operators.  No  objections  to  the  proposed 
temporary  rule  were  raised. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procediues  of 
the  Department  of  Homeland  Security 
(DHS). 

The  Coast  Guard  expects  that  this 
temporary  final  rule  will  have  minimal 
economic  impact  on  the  City  of  Joliet, 
Illinois  and  users  of  the  affected 


waterways.  This  temporary  final  rule 
has  been  written  in  such  a  maiuier  as  to 
allow  for  the  prompt  and  necessary 
repair  of  the  Jefferson  Street  Bridge 
while  facilitating  vessel  and  vehicular 
traffic  in  the  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  The 
temporary  rule  will  have  a  negligible 
impact  on  vessel  traffic.  The  primary 
users  of  the  Illinois  Waterway  in  Joliet. 
IL  are  conunercial  towboat  operators. 
On  average,  eight  vessels  per  day  transit 
the  affected  bridges.  Of  these,  one  or 
two  may  have  to  adjust  their  speed  and 
schedules  to  arrive  at  the  affected 
bridges  prior  to,  or  after,  the  times  the 
bridges  are  closed  to  navigation. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
can  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Any  individual  that  qualifies  or 
believes  he  or  she  qualifies  as  a  small 
entity  and  requires  assistance  with  the 
provisions  of  this  rule,  may  contact  Mr. 
Roger  K.  Wiebusch,  Bridge 
Administrator,  Eighth  Coast  Guard 
District,  Bridge  Branch,  at  (314)  539- 
3900,  extension  2378. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  contains  no  new  collection- 
of-information  under  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  govenunents  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulator\'  actions.  Ln 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
Si 00.000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  bm-den. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Enviromnental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Govenunents 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 


Federal  Reeister/Vol.  68.  No.  199 / Wednesday,  October  15.  2003/Rules  and  Regulations        59319 


59318        Federal  Register /Vol    68,  No.  199 /Wednesday.  October  15,  2003 /Rules  and  Regulations 


Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  1321 1.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Fjnergy  Supply. 
Distribution,  or  I'se.  We  have 
determined  that  it  is  not  a  "significant 
energv  action"  under  that  order  because 
it  is  not  a  "signiricant  regulatnrv  action" 
under  E.xecutive  Order  1286fi  and  is  not 
likelv  to  have  a  significant  adverse  effe{  t 
on  the  supply,  distribution,  or  ush  of 
energv   It  has  not  been  designated  b\-  the 
Administrator  of  the  Office  of 
Information  and  Reguiatorv  .Affairs  as  a 
significant  energy  action  Therefore,  it 
does  not  require  a  vStatement  of  Energy 
Effects  under  E.xecutive  Ortier  13211. 

Environment 

We  have  analyzed  thi>  rule  under 
C'ommandant  Instnution  Nn647,=)  HI 
which  guides  the  C'oast  (kiard  in 
complving  with  the  National 
Environmental  Policv  Act  of  1964 
I.NEPA)  (42  use.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  t;ategorical  exclusion  under  section 
2  B  2  of  the  Instructiim.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  32(e),  of  the 
Instruction,  from  further  environmental 
documentation 

.A  final    'Categoru  al  K\(  luMon 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES 

List  of  Subjects  in  33  CFR  Part  117 

Bridges 
Regulations 

■  For  the  reasons  set  out  in  the  preamble, 
the  Coast  Guard  is  amending  Part  117  of 
Title  33.  Code  of  Federal  Regulations,  as 

follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

■  1.  The  authorit\-  (  itatinn  for  prirt  1 17 
continues  to  read  as  fol'ows: 

Authority:  i  f  L.S.C.  499:  Department  of 
Homeland  S«  urity  Delegation  No.  0170;  33 
CFR  1  0.i-Hg);  section  117.255  also  issued 
urnier  tile  dulhority  of  Public  Law  102-587, 
lOB  Stat.  .i0.19. 

■  2.  From  7:30  a.m.  on  luly  18,2003. 
through  7:30  a.m  on  .November  1.  2003. 
paragraph  (c)  of  i^  117  393.  is  suspended 
and  a  new  paragraph  (e)  is  added  to  read 
as  follows: 

§117.393        Illinois  waterway. 

«  *  *  *  r 

(e)  The  draws  of  the  .McDonough 
Street  Bridge,  mile  287.3;  Cass  Street 
Bridge,  mile  288  1;  Jackson  Street 


Bridge,  mile  288,4;  Ruby  Street  Bridge, 
mile  288.7;  all  of  |oliet,  shall  open  on 
signal,  except  that  thev  need  not  open 
from  730  am  to  9  a.m.  and  frtjm  4  p.m. 
to  .t:.M)  p  ni.  Mondav  through  Saturday 
The  lefferson  Street  Bridge  shall  remain 
in  the  open  to  navigation  position  from 
7:30  a.m..  lulv  18.  2003.  through  7:30 
a.m.  on  November  1,  2003 

i).ited:Iuly  10.2003. 
Robert  F.  Duncan, 

Hfiir  Adiiiiml.  I 'S.  Coast  Guard.  Commander. 
Eighth  Coast  Cuard  District 
!-K  i)n(    (I  l-,!hO  i^  Filet)  10-14-u:j;  8:45  am] 
BILLING  CODE  4910- 15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA208--i216a;  FRL-7569-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Determinations  for  Three  Individual 
Sources 

agency:  EnvironmtMital  Protection 

.AgeiK  v  IEPA; 

ACTION:  Diffi  t  final  rule 


SUMMARY:  KP.\  IS  taking  direct  final 
a(  tioii  t()  .ipproM'  revisions  to  the 
Ciominoiiwealth  of  Peniis\lvania's  .State 
Im[)lemfntation  Plan  (SIP).  The 
re\  isions  were  submitted  bv  the 
Pennsvlvania  Dt'partment  of 
Environmental  Protection  (PADEP)  to 
establish  and  require  reasonablv 
available  control  technologv  (RACT)  for 
three  major  sourc  es  of  \  olatile  organic 
( (impounds  (\'OC)  and  nitrogen  oxides 
(NO\)  located  in  Pennsylvania.  EPA  is 
approving  these  revisions  to  establish 
Ri'XCT  recjuirements  in  the  SIP  in 
accordanc:e  with  'he  ( ile.in  .\ir  Act 
(CAA) 

DATES:  rius  rule  is  effet  tiM'  on 
December  15,  2003  without  further 
notice,  unless  EPA  receives  adverse 
written  comment  by  November  14, 
2003.  If  V.P.\  receues  such  comments,  it 
will  publish  a  timeU  withdrawal  of  the 
direct  final  rule  in  the  Federal  Regi.ster 
and  inform  the  puhlu  tli.it  the  rule  will 
not  t.ik,"  ''ffet  t 

ADDRESSES:  Cnminents  Ill.iV   be 
Mibiiiitted  either  In  mail  or 
elec  troriu  all\    Written  commcmts 
should  be  mailed  to  Makeba  Morris. 
Chief.  .\ir  Quality  Planning  Branch. 
Mailcode  3AP21.  U.S.  Environmental 
Protection  .Ageiu  v.  Kegion  III.  Ifi.SO 
.\rch  Street.  Philadelphia.  Pennsylvania 
19103  Electronic  comments  should  be 
sent  either  to  morris  lunkflxiiyepa. gov  or 


to  http://wwv^-. regulations. gov,  which  is 
an  alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  Part  IV  of  the 
Supplementary  Infonjiation  section. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency. 
Region  III,  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  1301  Constitution 
Avenue,  NW  ,  Room  B108,  Washington, 
DC  20460;  and  Pennsylvania 
Department  of  Environmental 
Protection,  Bureau  of  Air  Quality,  P.O. 
Box  8468.  400  Market  Street,  Harrisburg, 
Pennsylvania  17105. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto.  (215)  814-2182,  or  by  e-mail  at 
quinto. rose's  epu. gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Pursuant  to  sections  182(b)(2)  and 
182(f)  of  the  C.^A,  the  Commonwealth 
of  Pennsylvania  (the  Commonwealth  or 
Pennsylvania)  is  required  to  establish 
and  implement  RACT  for  all  major  VOC 
and  NC3\  sources.  The  major  source  size 
is  determined  by  its  location,  the 
classification  of  that  area,  and  whether 
it  is  located  in  the  ozone  transport 
region  (OTR).  Under  section  184  of  the 
CAA,  RACT,  as  specified  in  sections 
182(b)(2)  and  182(f)  applies  throughout 
the  (3TR.  The  entire  Commonwealth  is 
located  within  the  OTR.  Therefore, 
RACT  is  applicable  statewide  in 
Pennsvlvania. 

IL  Summary  of  SIP  Revision 

On  July  2.  2003,  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  submitted  formal  revisions  to 
its  SIP  to  establish  and  impose  case-by- 
case  RAC;T  for  several  major  sources  of 
VOC  and  NO\.  This  rulemaking  pertains 
to  three  of  those  sources.  The  other 
sources  are  subject  to  separate 
rulemaking  actions.  The  RACT 
determinations  and  requirements  in  this 
,S1P  revision  are  included  in  plan 
approvals  (PA)  and  operating  permits 
(OP)  i.ssuod  by  PADEP. 

The  following  identifies  the 
individual  PA  or  OP  that  EPA  is 
approving  for  each  source. 

,4  Andritz.  In( . 

Andritz.  Inc.  is  a  facility  with  foundry 
operations  located  in  Lycoming  County. 
Pennsylvania  and  is  considered  a  major 
VO(]  emitting  facility.  In  this  instance, 
RACT  has  been  established  and 


1  c      onm  /  D..lr.o 


Federal  Register/Vol.  68,  No.  199 / Wednesday,  October  15,  2003 /Rules  and  Regulations        59319 


imposed  by  PADEP  in  a  plan  approval. 
On  July  2,  2003,  PADEP  submitted  plan 
approval  No.  41-OOOlOC  to  EPA  as  a  SIP 
revision.  This  plan  approval 
incorporates  RACT  determinations  as 
required  by  the  provisions  of  Title  I  of 
the  CAA  and  sections  129.91  through 
129.95  of  Chapter  129  of  Article  III  of 
the  rules  and  regulations  of  PADEP  for 
the  refiner  plate  molding  line,  the  green 
sand  molding  line,  the  no-bake  floor 
molding  line  and  a  core  making 
operation,  propane  generators  and 
severed  other  minor  soinces.  In  any  12 
consecutive  month  period,  the  total 
combined  VOC  emissions  from  the 
refiner  plate  molding  shall  not  exceed 
57.99  tons  and  the  line  shall  not  be 
operated  more  than  7,000  hours.  The 
total  amount  of  steel  processed  by  the 
refiner  plate  molding  line  shall  not 
exceed  11,000  tons  in  any  12 
consecutive  month  period.  The  total 
combined  VOC  emissions  from  the 
green  sand  molding  line,  the  no-bake 
floor  molding  line  and  the  core  making 
operation,  plus  the  combined  VOC 
emissions  from  the  propane-fired 
generators  and  minor  sources  identified 
below,  shall  not  exceed  a  total  of  69.86 
tons  in  any  12  consecutive  month 
period.  The  total  combined  amoimt  of 
steel  processed  by  the  green  sand 
molding  line  and  the  no-bake  floor 
molding  line  shall  not  exceed  8,000  tons 
and  these  lines  shall  not  be  operated 
more  that  7,000  hours  in  any  12 
consecutive  month  period.  In  addition, 
the  total  combined  VOC  fi-om  the  core 
making  operation  shall  not  exceed  2.70 
tons  in  any  12  consecutive  month 
period. 

The  facility  shall  maintain  accurate 
and  comprehensive  records  of  the 
following:  (1)  The  amount  of  steel 
processed  each  month  by  the  refiner 
plate  molding  line,  the  green  sand 
molding  line,  and  the  no-bake  floor 
molding  line;  (2)  the  number  of  hours  of 
operation  each  month  of  the  refiner 
plate  molding  line,  the  green  sand 
molding  line,  and  the  no-bake  floor 
molding  line;  and  (3)  the  amount  of 
binders/resins  used  in  the  core  making 
operation  each  month.  These  records 
shall  be  used  by  the  facility  to  calculate 
the  monthly  emission  of  VOCs  from  the 
refiner  plate  molding  line,  the  green 
sand  molding  line,  the  no-bake  floor 
molding  line  and  the  core  making 
operation.  All  records  generated, 
including  the  VOC  emissions 
calculations,  shall  be  retained  on  site  for 
at  least  five  years  from  the  date  of 
generation  and  shall  be  provided  to 
PADEP  upon  request.  The  monthly 
emissions  report  shall  include  all 
background  information  and 


calculations  used  in  the  derivation  of 
these  emissions. 

B.  Brodart  Company 

Brodart  Company  is  a  wood  furniture 
finishing  operation  facility  located  in 
Clinton  County,  Pennsylvania  and  is 
considered  a  major  VOC  emitting 
facility.  In  this  instance,  RACT  has  been 
established  and  imposed  by  PADEP  in 
a  plan  approval.  On  July  2,  2003, 
PADEP  submitted  plan  approval  No. 
18-0007A  to  EPA  as  a  SEP  revision.  This 
plan  approval  also  incorporates  RACT 
determinations  as  required  by  the 
provisions  of  Title  I  of  the  CAA  and 
sections  129.91  through  129.95  of 
Chapter  129  of  Article  III  of  the  Rules 
and  Regulations  of  PADEP  for  the 
following:  (1)  A  2.6  million  BTU  per 
hoin  (MMBTU/hr)  De  Burg  natural  gas- 
fired  oven;  (2)  a  2.5  MMBTU/hr  North 
American  natural  gas-fired  oven;  (3)  a 
2.5  MMBTU/hr  Weil  McLain  natural 
gas/#2  oil-fired  boiler;  (4)  a  15  kW 
Kohler  natinal  gas-fired  emergency 
generator  that  shall  not  be  operated 
more  than  500  hours  in  any  12 
consecutive  month  period;  (5)  gluing 
operations  and  several  miscellaneous 
sources. 

The  total  combined  VOC  emissions 
from  these  sources  shall  not  exceed  2.70 
tons  in  any  12  consecutive  month 
period.  The  15  KW  natinal  gas  energy 
generator  shall  not  be  operated  more 
than  500  hours  in  any  12  consecutive 
month  period.  In  addition,  the  plan 
approval  contains  reference  to  specific 
low  VOC  content  glues  and  adhesives 
that  shall  used  in  the  gluing  operation. 
The  facility  shall  maintain  accurate  and 
comprehensive  records  of  the  number  of 
hoins  the  emergency  generator  was 
operated  during  each  month.  All  records 
generated  shall  be  retained  on  site  for  a 
period  of  at  least  five  years  from  the 
date  of  generation  and  shall  be  provided 
to  PADEP  upon  request.  In  addition,  all 
records  generated  for  each  calendar 
quarter,  including  air  contaminant 
emission  calculations,  shall  be 
submitted  to  PADEP  by  no  later  than  the 
30th  day  following  the  respective 
calendar  quarter  (reports  due  on  January 
30,  April  30,  July  30  and  October  30). 
This  report  shall  include  all  background 
information  and  calculations  used  in  the 
derivation  of  the  reported  values. 

C.  Erie  Sewer  Authority 

The  Erie  Sewer  Authority  is  a  waste 
water  treatment  plant  (WWTP)  located 
in  Erie  County,  Pennsylvania  and  is 
considered  a  NOx  emitting  facility.  The 
Erie  WWTP  is  a  secondary  activated 
sludge  treatment  plant.  In  this  instance, 
RACT  has  been  established  and 
imposed  by  PADEP  in  an  operating 


permit.  On  July  2,  2003,  PADEP 
submitted  operating  permit  No.  OP-25- 
179  to  EPA  as  a  SIP  revision.  The 
soinces  in  this  facility  are  seven  space 
heaters,  four  emergency  generators,  and 
two  sewage  sludge  incinerators. 

RACT  tor  the  seven  (7)  heaters,  with 
individual  rated  gross  heat  inputs  less 
than  20  MMBTU/hr,  shall  be 
installation,  maintenance,  and  operation 
in  accordance  with  the  manufactiner's 
specifications.  These  sources  shall  also 
be  operated  and  maintained  in 
accordance  with  good  air  pollution 
control  practices. 

RACT  for  the  four  (4)  emergency 
generators,  operating  less  than  500 
hours  in  a  consecutive  12-month  period, 
shall  be  installation,  maintenance,  and 
operation  in  accordance  with  the 
manufactiner's  specifications.  These 
sources  shall  also  be  operated  and 
maintained  in  accordance  with  good  air 
pollution  control  practices. 

RACT  for  the  two  (2)  sewage  sludge 
incinerators  shall  be  the  continued 
management  of  the  luiits  to  ensure 
proper  combustion.  This  includes 
operation  and  maintenance  of  the 
soinces  and  associated  control  devices 
in  accordance  with  the  manufacturer's 
specifications  and  consistent  with  good 
operating  and  maintenance  practices. 
The  NOx  emissions  from  each  of  the 
sewage  sludge  incinerators  shall  not 
exceed  10.0  poimd  per  ton  of  sewage 
sludge  (on  a  dry  basis).  The  facility  shall 
test  each  of  the  incinerators  at  least  once 
every  five  years.  The  stack  tests  shall  be 
performed  at  maximum  rated  capacity 
following  the  procedures  in  25  Pa  Code 
chapter  139. 

Tne  facility  shall  maintain  records  in 
accordance  with  the  recordkeeping 
requirements  of  25  Pa  Code  section 
129.95  that  will  include  at  a  minimum: 
(a)  Records  that  indicate  that  each  of  the 
four  emergency  generators  did  not 
operate  more  than  500  horns  in  a 
consecutive  12 -month  period;  (b) 
records  that  indicate  that  each  of  the 
four  emergency  generators  are 
maintained  and  operated  in  accordance 
with  the  manufacturer's  specifications; 
and  (c)  records  that  indicate  that  each  of 
the  seven  space  heaters  are  maintained 
and  operated  in  accordance  with 
manufacturer's  specifications. 

in.  EPA's  Evaluation  of  the  SIP 
Revisions 

EPA  is  approving  these  SIP  submittals 
because  the  Commonwealth  established 
and  imposed  requirements  in 
accordance  with  the  criteria  set  forth  in 
SIP-approved  regulations  for  imposing 
RACT  or  for  limiting  a  source's  potential 
to  emit.  The  Commonwealth  has  also 
imposed  record-keeping,  monitoring. 
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and  testing  requirements  on  these 
sources  sufficient  to  determine 
compHdncp  with  these  requirements 

IV.  Final  Action 

EPA  IS  approving  revisions  to  the 
Commonwealth  of  Pennsylvania's  SIP 
which  establish  and  require  RACT  for 
the  three  major  sources  of  V'OC  and  NCJx 
listed  in  this  document.  EPA  is 
publishmg  this  rule  without  prior 
proposal  because  we  view  this  as  a 
noncontroversiai  amendment  and 
anticipate  no  adverse  comment. 
However,  in  the  "Proposed  Rules" 
section  of  todavs  Federal  Register.  EPA 
is  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
SIP  revision  if  adverse  comments  are 
filed.  This  direct  final  rule  will  be 
effective  on  December  15.  2003.  without 
further  notice  unless  we  receive  adverse 
comment  by  November  14.  2003.  If  EPA 
receives  adverse  comment.  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  (5n  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  un  this  action 
Anv  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule. 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

You  may  submit  comments  either 
electronically  or  by  mail.  To  ensure 
proper  receipt  bv  EP.-\.  identify,'  the 
appropriate  rulemaking  identification 
number  PA208—i216  in  the  subject  line 
on  the  first  page  of  your  comment 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

1.  Electronically.  If  vou  submit  an 
electronic  comment  as  prescribed 
below.  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  vour 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD-ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD-ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 


will  not  edit  your  comment,  and  any 
identif\'ing  or  contact  information 
provided  in  the  bodv  of  a  comment  will 
be  in(  luded  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  vour  comment  due 
to  technical  diffKulties  and  r:annot 
((intact  vou  for  clarification.  EPA  may 
not  be  able  to  consider  vour  comment. 

/  E-mail  Comments  may  be  sent  by 
electrcmic  mail  (e-mail)  to 
morns  makfbaiiepa  gov.  attention: 
PA20H-4Jlti  EPA's  e-mail  system  is  not 
an  "anonymous  access  "  system.  If  you 
send  an  e-mail  comment  directly 
without  going  through  Regulations. gov. 
EPA's  t!-maii  svstein  automaticallv 
captures  vour  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  svstem  are 
included  as  part  of  the  (oniment  that  is 
placed  m  the  official  public  docket. 

li  Rfgulations.gov.  Your  use  of 
Regulation  gov  is  an  alternative  method 
i)f  submitting  elec:tronic  comments  to 
EPA.  Co  directlv  to  hf//).  - 
v\^v\v. regulations. gov.  then  select 
"Environmental  Protection  Agency"  at 
the  top  of  tht-  page  and  use  the  "go" 
button    The  list  of  current  EPA  actions 
available  for  comment  will  be  listed. 
Please  follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonvmous  access  "  svstem.  which 
means  EPA  will  not  know  vour  identity, 
e-mail  address,  or  other  contact 
information  unless  vou  provide  it  in  the 
body  (it  viuir  ccunment. 

iti.  Disk  or  C!D-ROM  You  may  submit 
comments  on  a  disk  or  CU-R(JM  that 
vou  mail  to  the  mailing  address 
identifitul  in  the  ADDRESSES  section  of 
this  document  These  electronic 
submissions  will  be  aiicepted  in 
WordPerfect.  Word  or  ASf:iI  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  Bv  Mail  Written  comments  should 
be  addressed  to  the  EPA  R(;gional  office 
listed  in  the  ADDRESSES  section  of  this 
document. 

For  public  comnienters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public:  comments,  whether 
submitted  electronicallv  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  c:omment  contains 
copyrighted  material,  confidential 
business  infornntion  (CBI).  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the;  comment  that  is  placed  in 
the  official  public;  rulemaking  file.  The 
entire  printed  comment,  including  the 


copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

Submittal  of  CBI  Comments 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD-ROM. 
mark  the  outside  of  the  disk  or  CD-ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD-ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  npt  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40CFRp>irt  2 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copv  that  does  not  contain 
CBI  on  disk  or  CD-ROM.  mark  the 
outside  of  the  disk  or  CD-ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspec:tion  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI.  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Considerations  When  Preparing 
Comments  to  EPA 

^'ou  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identif\'  the  appropriate  regional  file/ 
rulemaking  identification  number  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  your 
comments. 
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rv.  Statutory  and  Executive  Order 
RevieMTS 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action""and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)..  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
goveriunents,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  fi-om 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 


for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiu^  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  personnel:  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 
specific  requirements  for  three  named 
sovuces. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Com!  of  Appeals  for  the 
appropriate  circuit  by  December  15, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  piurposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action,  approving 
Pennsylvania's  VOC  and  NOx  RACT 
determinations  for  three  individual 
sources,  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Envirorunental  protection,  Air 
pollution  control.  Incorporation  by 


reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  September  29,  2003. 
James  W.  Newsom, 

Acting  Regional  Administrator,  Region  III. 

■  40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NN — Pennsylvania 

■  2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(214)  to  read  as 
follows: 

§  52.2020    Identrfication  of  plan. 


(214)  Revisions  to  the  Pennsylvania 
Regulations  pertaining  to  VOC  and  NOx 
RACT  for  major  sources  submitted  on 
July  2.  2003  by  the  Pennsylvania 
Department  of  Environmental 
Protection. 

(i)  Incorporation  by  reference. 

(A)  Letter  of  July  2,  2003  from  the 
Pennsylvania  Department  of 
Environmental  Protection  transmitting 
source-specific  VOC  and/or  NOx  R.\CT 
determinations  in  the  form  of  plan 
approvals  or  operating  permits. 

(B)  Plan  Approval  (PA);  Operating 
Permit  (OP): 

[1)  Andritz,  Inc.,  Lycoming  County, 
41-OOOlOC,  effective  April  30,  2003. 

[2]  Brodart  Company,  Clinton  County, 
18-O007A,  effective  April  8,  2003. 

[3]  Erie  Sewer  Authority,  Erie  County, 
OP-25-179,  effective  June  5,  2003. 

(ii)  Additional  Material. — Remainder 
of  the  State  submittals  pertaining  to  the 
revisions  listed  in  paragraph  (c)(214)(i) 
of  this  section. 

(FR  Doc.  03-25929  Filed  10-14-03;  8:45  am] 
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SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Commonwealth  of  Pennsylvania's  State 
Implementation  Plan  (SIP).  The 
revisions  were  submitted  bv  the 
Pennsylvania  Department  of 
Environmental  Protec:tion  (PADKP)  to 
establish  and  require  reasonabiv 
available  control  technology  (RAC'T)  for 
six  major  sources  of  volatile  organic 
compounds  (\T)C)  and  nitrogen  oxidf's 
(N(K)  located  in  Pennsvlvania   EPA  is 
approving  these  revisions  to  establish 
FL-\CT  requirements  in  the  SIP  in 
acc:ordance  with  the  requirements  of  the 
Clean  Air  Act. 

DATES:  This  rule  is  effective  on 
December  15,  2003  without  further 
notice,  unless  EPA  receives  adverse 
written  comment  by  November  14. 
200.3   If  EPA  receives  such  comments,  it 
will  publish  a  timeK'  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect 

ADDRESSES:  Comments  mav  be 
submitted  either  bv  mail  or 
elecftDnicallv  Written  comments 
should  be  mailed  to  Makeba  .Morris, 
C^hief,  An  Qualitv  Planning  Branch. 
Mailctide  .<AP21,  L'.S  Environmt'ntal 
Protection  Agency,  Region  III.  IHSO 


Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Electronic  comments  should  be 
sent  either  to  morris.makeba@epa.gov  or 
to  bttp://wvi-w. regulations. gov.  which  is 
an  alternative  method  for  submitting 
electronic  ccjmments  to  EPA.  To  submit 
comments,  pleast;  follow  the  detailed 
instructions  desiribed  in  Part  III  of  the 
Supplementary  Information  section. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protecticm  Division, 
L'.S.  Environmental  Protection  Agency, 
Region  III,  lft50  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
.■\ir  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  1301  Constitution 
Avenue,  N\V.,  Room  BlOH.  Washington, 
DC:  20460;  and  the  Pennsylvania 
Department  of  Environmental 
Protection.  Bureau  of  Air  Quality.  P  (). 
Box  84fiH.  400  Market  Street,  Harrisburg, 
Pt'nnsvlvania  1  7105 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Wt'ntworth  at  (215)  814-2034.  or 
bv  e-mail  at  wentworth  rllrnf^epagov 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Pursuant  to  sections  182(b)(2)  and 
182(0  of  theC.A.-\.  the  Commonwealth 


of  Pennsylvania  (the  Commonwealth  or 
Pennsylvania)  is  required  to  establish 
and  implement  RACT  for  all  major  VCX] 
and  NOx  sources.  The  major  source  size 
is  determined  by  its  location,  the 
classification  of  that  area,  and  whether 
it  is  located  in  the  ozone  transport 
region  (OTR).  Under  section  184  of  the 
CAA.  RACT,  as  specified  in  sections 
812(b)(2)  and  182(f]  applies  throughout 
the  OTR.  The  entire  Commonwealth  is 
located  within  the  OTR,  Therefore, 
R.'XCT  is  applicable  statewide  in 
Pennsylvania. 

II.  Summary  of  the  SIP  Revision 

On  luly  2,  2003,  PADEP  submitted 
formal  revisions  to  its  SIP  to  establish 
and  impose  case-by-case  RACT  for 
several  major  sources  of  VOC  and  NOy. 
This  rulemaking  pertains  to  six  of  those 
sources.  The  other  sources  are  subject  to 
separate  rulemaking  actions.  The  RACT 
determinations  and  requirements  in  this 
SIP  revision  are  included  in  operating 
permits  (OP)  issued  by  PADEP. 

The  following  table  identifies  the 
individual  operating  permits  that  EPA  is 
approving  for  each  source  located  in 
Pennsvlvania. 


VOC  AND  NOx  RACT  DETERMINATIONS  FOR  INDIVIDUAL  SOURCES 


Source 


County 


OP  number 


Source  type 


GPU     Generation     Corporation — Horner    City  Indiana  . 

Station 

GPU  Generation  Corporation — Seward  Station  Indiana  . 

Ebensburg  Power  Company    Cambna 

Sithe   Pennsylvania   Holdings    LLC  —Warren  Warren 
Station 


Major  source 
pollutant 


32-000-055     Boilers.  Low  NOx  Burners  NOxA/OC 

32-000-040     Steam-Fired  Boilers,  Diesels  Space  Heaters  NOxA/GC 

11-000-318     CFB  Boiler.  Gas-Fired  Boiler    Diesel  Genera-  NOx/VOC 
tors 

OP-62-012B     Boilers   Combustion  Turbines   Diesel  Genera-  NOx/VOC 
tors 


Pennsylvania     Power     &     Ligtit     Company—  ,  Snyder  OP-55-0001A     Boilers,  Combustion  Turbines,  Diesel  Genera-     NOx/VOC 

Sunbury  SES 
Lakeview  Landtili     Erie 


tors 
OP~25-920     Enclosed  Flare      VOC 


A   GPL'  GentTotian  Lorpurutian-Honwr 
Ofv  Station 

GPU  Generation  Corporation's  Homer 
(]ity  Power  Station  is  locateri  in  fienter 
Township.  Indiana  Ciounty, 
Pennsylvania.  GPl'  Generation's  Homt-r 
C-ity  Power  Station  is  a  major  NCJx  and 
VOC  emitting  facility.  In  this  instance, 
RACT  has  been  established  and 
imposed  bv  the  PADEP  in  an  OP  On 
luly  2,  2003,  PADEP  submitted  permit 
No.  32-000-055  to  EPA  as  a  SIP 
revision.  This  operating  permit 
incorpoiates  RACT  determinations  for 
NOx  and  VOCs  for  the  following  sources 
at  the  Homer  City  facility:  Three  (3) 
.Main  Boilers,  Units  1,  2,  and  3;  two  (2) 
auxiliary  boilers.  Units  A  and  B;  and 


several  mis(.ellaneous  sources, 
consisting  of  two  (2)  small  diesels,  one 
(1)  dif'sel  fire  pump,  and  twenty-five 
(25)  spa(  e  heaters 

NOx  RA(7r  for  the  three  main  boilers. 
Units.  1.  2.  and  Unit  3  shall  consist  of 
an  emission  limit  of  5  Ib/MMBtu  based 
on  a  3()-day  rolling  average  .Annual 
.\Ox  emission  limits  shall  be  13,076 
tons  per  year  (tpy)  for  Unit  1,  12,825  tpy 
for  Unit  2.  and  13,753  tpy  for  Unit  3.  All 
annual  limits  must  be  met  on  a  rolling 
monthly  basis  over  every  consecutive 
12-month  period.  Compliance  with 
these  NOx  emission  limits  shall  be 
established  based  on  emission  data 
obtained  from  continuous  emissions 
monitoring  (CEM)  approved  by  PADEP. 
The  CE:M  system  shall  be  installed. 


approved,  maintained,  and  operated  in 
accordance  with  25  PA  Code  Chapters 
123  and  139.  VOC  RACT  for  Units  1,  2, 
and  3  shall  be  the  operation  and 
maintenance  of  the  sources  according  to 
the  manufacturer's  specifications,  and 
good  air  pollution  control  practices. 
NOx  and  VOC  RACT  for  auxiliary  Units 
A  and  B  shall  be  the  operation  and 
maintenance  of  the  sources  according  to 
the  manufacturer's  specifications,  and 
good  air  pollution  control  practices. 
These  units  shall  use  only  No,  2  fuel  oil, 
and  shall  be  limited  to  an  annual 
capacity  factor  of  10  percent.  RACT  for 
the  two  emergency  diesels  and  the 
diesel  fire  pump  shall  be  the 
installation,  maintenance,  and  operation 
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of  the  sources  in  accordance  with  the 
manufacturer's  specifications  under  the 
presumptive  RACT  emission  limitations 
found  in  25  PA  Code.  Chapter  129. 
section  129.93(c){5].  These  imits  shall 
be  operated  less  than  500  hours  in  a 
consecutive  12-month  period.  CPU's 
Homer  City  facility  shall  maintain  an 
open  log  to  verify  compliance  for  the 
auxiliary  Units  A  and  B,  emergency 
diesels,  and  fire  pump.  This  log  shall 
include:  hours  of  operation,  fuel 
characteristics  (specifications)  and  the 
amount  and  type  of  fuel  (fuel 
consumption).  The  space  heaters  are 
combustion  sources  with  individual 
rated  gross  heat  inputs  of  less  than  20 
MMBtu  per  hour  qualifying  them  for  the 
presumptive  RACT  emission  limitation 
found  in  25  PA  Code,  Chapter 
129.93(c)(1).  RACT  for  these  soinces 
shall  be  the  instsdlation,  maintenance 
and  operation  of  these  sources  in 
accordance  with  the  manufacturer's 
specifications. 

GPU  Generation  Corporation's  Homer 
City  Station  is  also  subject  to  the 
requirements  of  25  PA  Code,  Chapter 
129,  sections  129.91-129.95. 

B.  GPU  Generation  Corporation-Seward 
Station 

GPU  Generation  Corporation's  Seward 
Power  Station  is  located  in  East 
Wheatfield  Township,  kidiana  Coimty, 
Pennsylvania.  GPU  Generation 
Corporation's  Seward  Power  Station  is  a 
major  NOx  and  VOC  emitting  facility,  hi 
this  instance,  RACT  has  been 
established  and  imposed  by  the  PADEP 
in  an  OP.  On  July  2,  2003,  the  PADEP 
submitted  permit  No.  32-000-040  to 
EPA  as  a  SIP  revision.  This  operating 
permit  incorporates  RACT 
determinations  for  NOx  and  VOCs  for 
the  following  sources:  Three  (3)  coal- 
fired  boilers.  Boilers  12, 14,  and  15;  two 
(2)  emergency  diesels;  and  thirteen  (13) 
space  heaters. 

NOx  RACT  for  Boiler  12  shall  be  the 
implementation  of  bias  firing  operating 
procedures,  with  an  annual  NOx 
emissions  limit  of  808.11  tpy.  All 
aimual  limits  must  be  met  on  a  rolling 
monthly  basis  over  every  consecutive 
12-month  period.  NOx  emissions  bom 
Boiler  12  shall  not  exceed  0.82  lb/ 
MMBtu  based  on  a  30-day  rolling 
average.  NOx  RACT  for  Boiler  14  shall 
be  the  emissions  limit  of  0.50  Ib/MMBtu 
based  on  a  30-day  rolling  average.  NOx 
emissions  from  Boiler  15  shall  not 
exceed  0.51  Ib/MMBtu  based  on  a  30- 
day  rolling  average.  VOC  RACT  for  the 
three  boilers  shall  be  the  operation  and 
maintenance  in  accordance  with  the 
manufacturer's  recommendations. 

RACT  for  the  two  emergency  power 
diesel  engines  shall  be  the  operation 


and  maintenance  of  the  sources 
according  to  the  manufacturer's 
specifications  in  accordance  with  the 
presumptive  RACT  emission  limitations 
found  in  25  PA  Code,  Chapter  129, 
section  129.93(c)(5).  These  emergency 
diesels  shall  each  be  limited  to 
operating  less  than  500  hours  in  any 
consecutive  12-month  period.  The  space 
and  portable  heaters  are  combustion 
sources  with  individual  rated  gross  heat 
inputs  of  less  than  20  MMBtu  per  hour 
of  operation,  qualifying  them  for 
presumptive  RACT  under  25  PA  Code, 
Chapter  129,  section  129.93(c)(1).  The 
total  amount  and  type  of  fuel  burned  in 
the  two  emergency  diesels  and  1 3  space 
heaters  shall  be  recorded  and  used  as 
the  basis  for  annual  reporting  of  the 
emissions  to  verify  compliance  with  the 
limits  noted  above.  CPU's  Seward 
Station  shall  maintain  an  operating  log 
for  the  emergency  diesels  to  verify 
compliance  with  the  restriction  on 
hours  of  operation  and  the  presumptive 
RACT  limitations.  All  sources  and  air 
cleaning  devices  shall  be  operated  and 
maintained  in  accordance  with  good  air 
pollution  control  practices. 

In  accordance  with  25  PA  Code, 
Chapter  129,  section  129.95,  CPU's 
Seward  Station  is  required  to  keep 
sufficient  records  to  demonstrate 
compliance  with  the  limitations, 
restrictions,  and  requirements  of  this 
RACT  permit.  These  records  shall 
provide  sufficient  data  and  cedculations 
to  clearly  demonstrate  compliance 
consistent  with  all  averaging  times  and 
periods.  These  records  shall  be 
maintained  for  at  least  two  years  and  be 
made  available  to  the  Department  upon 
request. 

C.  Ebensburg  Power  Company 

Ebensburg  Power  Company  is  a 
cogeneration  facility  located  in  Cambria 
Township,  Cambria  County, 
Pennsylvania.  The  Ebensburg  Power 
Compemy  is  a  major  NOx  and  VOC 
emitting  facility.  In  this  instance,  RACT 
has  been  established  and  imposed  by 
the  PADEP  in  an  OP.  On  July  2,  2003, 
the  PADEP  submitted  permit  No.  11- 
000-318  to  EPA  as  a  SIP  revision.  This 
operating  permit  incorporates  RACT 
determinations  for  NOx  and  VOC  for  the 
following  sources:  One  (1)  circulating 
fluidized  bed  boiler  (CFB);  one  (1) 
auxiliary  boiler;  two  (2)  diesel 
generators;  and  one  (1)  diesel  driven  fire 
pump. 

NOx  RACT  for  the  CFB  boiler  shall 
consist  of  an  emission  limit  of  .18  lbs/ 
MMBtu  based  on  a  30-day  rolling  basis, 
and  a  limit  of  555.83  tpy.  All  annual 
limits  must  be  met  on  a  rolling  monthly 
basis  over  every  consecutive  12 -month 
period.  VOC  emissions  from  the  CFB 


boiler  shall  not  exceed  15  Ibs/hr.  The 
Ebensburg  Power  Company  shall 
operate  and  mainteiin  a  continuous 
emission  monitoring  system  for  as-fired 
coal  analysis  for  the  CFB  boiler  in 
accordance  with  the  requirements  of  25 
PA  Code  Chapter  139.  A  NOx  analysis 
shall  be  determined  on  a  daily  basis  and 
used  to  calculate  the  CFB  boiler's  NOx 
control  efficiency.  Emissions  of  NOx 
from  the  auxiliary  boiler  shall  not 
exceed  8.04  tpy.  All  annual  limits  must 
be  met  on  a  rolling  monthly  basis  over 
every  12-month  period. 

NOx  RACT  for  the  1592  BHP  diesel 
generator  shall  consist  of  an  operarional 
limit  of  no  more  than  800  hours  in  any 
consecutive  12-month  period.  The 
presumptive  NOx  RACT  requirements 
outlined  in  25  PA  Code,  Chapter 
129.93(c)(5)  apply  to  the  600  BHP  diesel 
generator,  and  the  244  BHP  Diesel  Fire 
Pump.  The  presumptive  RACT  emission 
limitations  for  these  sources  are  the 
maintenance,  and  operation  of  these 
sources  in  accordance  with  the 
manufacturer's  specifications.  These 
sources  are  limited  to  operating  no  more 
than  500  hours  in  a  consecutive  12- 
month  period.  All  sources  and  air 
cleaning  devices  shall  be  operated  and 
maintained  in  accordance  with  good  air 
pollution  control  and  engineering 
practices  and  also  with  the 
manufacturer's  specifications. 

In  accordance  with  25  PA  Code, 
Chapter  129,  section  129.95,  the  owner/ 
operator  of  the  Ebensburg  Power 
Company  shall  keep  sufficient  records 
to  demonstrate  compliance  with  the 
limitations,  restrictions,  and 
requirements  of  this  RACT  permit. 
These  records  shall  provide  sufficient 
data  and  calculations  to  cleeurly 
demonstrate  compliance  consistent  with 
all  averaging  times  and  periods.  These 
records  shall  be  retained  for  at  least  two 
years  and  be  made  available  to  the 
Department  upon  request. 

D.  Sithe  Pennsylvania  Holdings,  LLC- 
Warren  Generating  Station 

Sithe  Pennsylvania  Holdings,  LLC 
owns  and  operates  the  Warren 
Generating  Station  in  Warren  County, 
Permsylvania.  Sithe  Peimsylvania 
Holdings,  LLC's  Warren  Generation 
Station  is  a  major  NOx  and  VOC 
emitting  facility.  In  this  instance,  RACT 
has  been  established  and  imposed  by 
the  PADEP  in  an  OP.  On  July  2,  2003, 
the  PADEP  submitted  OP-62-012B  to 
EPA  as  a  SIP  revision.  This  operating 
permit  incorporates  RACT 
determinations  for  NOx  and  VOCs  for 
the  following  sources  at  the  Warren 
Station  facility:  Four  (4)  boilers.  Boilers 
1,  2,  3,  and  4;  one  (1)  gas/oil-fired 
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combustion  turbine  unit:  and  one  (1) 
oil-fired  emergency  diesel  generator. 
NOx  RACTfor  each  boder  (boiler  1 

2.  3,  and  4)  will  be  bias  firing  with  an 
annual  capacity  factor  not  to  exceed 
H5  1  percent.  Based  upon  a  nominal 
heat  input  of  28ti..T  MMBtu/hr.  each 
boiler  shall  be  limited  to  an  annual  heat 
input  of  1  6.34  million  MMBtu/vear  on 

a  IJ-month  rolling  ba.sis  Each  boiler 
shall  be  operated  and  maintained  in 
accordance  with  the  manufacturer  s 
specifications  and  good  air  pollution 
control  practices.  Combined  emissions 
from  Boilers  1.  2.  3.  and  4  shall  not 
exceed  2025.9  tpv.  All  annual  limits 
must  be  met  on  a  rolling  monthly  basis 
over  everv'  consecutive  12-month 
period.  NQ\  emissions  from  Boilers  1.  2, 

3.  and  4  combined,  shall  not  exceed 
0.62  IbMMBtu  based  on  a  30-day  rolling 
average.  A  CEMS  shall  be  operated  and 
maintained  to  monitor  .\Ox  emissions 
from  the  four  boilers  .Ml  four  boilers 
shall  exhaust  into  a  common  stack 
containing  a  single  CEMS.  The  CEMS 
shall  comply  with  25  PA  C^ode.  C'hapter 
139,  and  the  requirements  of  the 
Continuous  Source  Monitoring  Manual. 

NO\.  Fl.-\CT  for  the  combustion 
turbine  shall  be  the  operation  and 
maintenance  in  accordance  with  the 
manufacturer's  specifications  with  an 
annual  limit  on  NOx  emissions  of  400 
tons  on  a  12-month  rolling  basis.  When 
burning  natural  gas  in  the  combustion 
turbine,  the  emissions  rate  shall  not 
exceed  0.499  Ib/MMBtu  The  heat  input 
shall  not  exceed  2.00.5  «  IQi-  BTU/yr  or 
1.944  X  10^  CF/yr..  and  the  annual 
capacity  factor  shall  not  exceed  18.3 
percent  on  a  heat  input  basis.  When 
burning  No.  2  oil  in  the  combustion 
turbine,  the  emissions  rate  shall  not 
exceed  0.9  Ib/MMBtu.  The  heat  input 
shall  not  exceed  1  091  «  lO'-  BTU/yr  or 
7.905.000  gal/yr  ,  and  the  annual 
capacity  factor  shall  not  exceed  9.98 
percent  on  a  heat  input  basis  For  each 
gallon  of  No.  2  fuel  oil  used,  the  natural 
gas  limit  in  the  above  statement  shall 
decrease  by  246  cubic  feet  The  turbine 
shall  also  be  operated  and  maintained  in 
accordance  with  the  manufacturer's 
specifications  and  good  air  pollution 
control  practices.  Clompliance  with  the 
short-term  NO\  emission  limit  for  the 
combustion  turbine  shall  be  established 
based  on  the  average  of  three  (.3)  on*'- 
hour  stack  tests.  Prior  to  testing,  the 
procedure  shall  be  approved  by  the 
Department,  with  at  least  two  weeks 
notice  given  of  the  date  and  time  of  the 
test.  By  September  30.  2002,  stack  tests 
shall  have  been  performed  in 
accordance  with  the  provisions  of  25  PA 
Code,  Chapter  139  to  show  complianie 
with  the  short-term  N(K  emission  limit. 
Within  60  days  after  the  test,  two  copies 


of  the  completed  test  report,  including 
all  operating  conditions,  shall  be 
submitted  to  the  Department  for 
approval. 

Within  30  days  after  the  end  of  each 
calendar  (juarter.  (juarterly  reports  shall 
be  submitted  to  the  Department  to  show 
compliance  with  the  RAITT 
requirements  for  Boilers  1.  2.  3.  and  4 
and  the  combustion  turbine. 

NO\  RA(^T  for  the  emergency  diesel 
generator  shall  be  the  installation, 
maintenance  and  operation  of  the 
source  in  accordance  with  the 
manufacturer's  specifications  and  good 
air  pollution  control  practices,  in 
accordance  with  thi'  presumptive  RACT 
emission  limitations  as  specified  under 
25  PA  Code.  Chapter  129.  section 
129.93(c)(5).  The  generator  shall  not 
exceed  an  operating  schedule  of  500 
hours  in  a  consecutive  12-month  period. 
Within  30  days  of  the  end  of  the 
calendar  year,  the  owner  or  operator 
shall  submit  annual  operating  reports  to 
show  compliance  with  the  RACT 
requirements  for  the  emergency  diesel 
generator. 

VOC  R.-\C:T  for  all  sources  shall  be  the 
operation  and  maintenance  in 
accordance  wi'h  the  manufacturer's 
specifications  and  good  air  pollution 
control  practices.  Fugitive  evaporative 
sources  of  VOCs  shall  comply  with  the 
requirements  of  25  PA  Code,  sections 
129.51.  129.54-129.72.  129.81.  and 
129.82,  as  applicable. 

E  Pennsylvania  Puvvpr  Sr  Light 
Company-Sunbun'  SES 

Pennsylvania  Power  &  Light 
Company's  (PP&L)  Sunbury  Steam 
Electric  Station  (SFS)  is  located  in  the 
Borough  of  Shamokin,  Snyder  (bounty. 
Pennsylvania.  PP&l.'s  Sunburv  Power 
Station  is  a  major  NO\  and  VOC; 
emitting  f^acility.  In  this  instance,  RACT 
has  been  established  and  imposed  by 
the  PADEP  in  an  OP.  On  |uly  2,  2003. 
PADEP  submitted  OP-55-0001A  to  EPA 
as  a  SIP  revision  This  operating  permit 
incorporates  RA('T  determinations  for 
NOx  and  VOC  for  the  following  sources 
at  the  Sunbury'  facility:  Four  (4)  arch 
fired  boilers  lA,  IB.  2A,  and  2B;  two  (2) 
frrmt  wall-fired  steam  generators. 
Boilers  3  and  4:  two  (2)  combustion 
turbine  generators:  and  two  (2)  diesel 
generators 

Pursuant  to  the  RACT  provisions  of 
25  PA  Code,  Chapter  129,  sections 
129.91-95,  Units  \A.  IB,  2A.  and  2B 
shall  be  operated  and  maintained  in 
accordance  with  the  manufacturer's 
specifications  and  gt)od  air  pollution 
control  practice  The  NOx  emissions 
from  Units  l.\.  IB.  2A.  and  2B  shall  not 
exceed  the  following  limits:  NOx 
emissions  from  Stack  #1  (Boilers  lA  and 


IB)  shall  not  exceed  1.10  Ib/MMBtu. 
based  on  a  30-day  rolling  average;  NOx 
emissions  from  Stack  #2  (Boilers  2A  and 
2B)  shall  not  exceed  1.16  Ib/MMBtu. 
based  on  a  30-day  rolling  average;  NOx 
emissions  from  Unit  #3  shall  not  exceed 
.50  Ib/MMBtu  based  on  a  30-day  rolling 
average  and  NOx  emissions  from  Unit 
#4  shall  not  exceed  .50  Ib/MMBtu  based 
on  a  30-dav  rolling  average.  VOC  RACT 
for  Units  lA,  IB.  2A.  2B.  3,  and  4  shall 
be  in  accordance  with  the 
manufacturers'  specifications  and  good 
air  pollution  control  practices. 

NOx  and  VOC  RACT  for  the  two 
combustion  turbines  shall  be  the 
operation  and  maintenance  in 
accordance  with  the  manufacturer's 
specifications  and  good  air  pollution 
control  practices.  Additionally,  the 
capacity  factor  of  each  of  these  turbines 
shall  be  less  than  50  percent  for  any 
consecutive  12-month  period. 

NOx  and  VOC  RACT  for  the  two 
diesel  generators  at  the  facility  shall  be 
the  operation  and  maintenance  in 
accordance  with  the  manufacturer's 
specifications  and  good  air  pollution 
control  practices.  These  generators  shall 
be  operated  less  than  500  hours  in  a 
consecutive  12-month  period.  PP&L's 
Sunbury  Station  shall  maintain  records 
in  accordance  with  the  recordkeeping 
requirements  of  25  PA  Code.  Chapter 
129.  section  129.95.  and  shall  include, 
at  a  minimum,  the  following:  (a)  Data 
which  clearly  demonstrates  the  capacity 
factor  of  the  combustion  turbines 
(which  shall  include,  but  not 
necessarily  be  limited  to.  the  number  of 
hours  each  turbine  operates  in  each 
month),  (b)  the  number  of  hours  per 
month  that  each  diesel  generator  is 
operated,  and  (c)  all  NOx  emissions  data 
generated  for  Units  lA.  IB.  2A.  2B.  3. 
and  4.  using  continuous  NOx  emission 
monitoring  systems  as  specified  in  25 
PA  Code,  Chapter  139.  These  records 
shall  be  retained  for  at  least  2  years  and 
shall  be  made  available  to  the 
Department  upon  request  except  for  the 
NOx  emission  data  generated  by  the 
continuous  NOx  emission  monitoring 
systems  which  shall  be  submitted  in 
accordance  with  the  applicable 
requirements  specified  in  25  PA  Code. 
(Chapter  139,  "Sampling  and  Testing", 
and  the  Department's  "Continuous 
Source  Monitoring  Manual.  " 

PP&L's  Sunbury  Station  shall  operate 
and  maintain  continuous  NOx 
emissions  monitoring  systems  on  Units 
lA.  IB,  2A,  28.  3,  and  4.  in  accordance 
with  all  applicable  requirements  of  25 
PA  Code.  Chapter  139,  "Sampling  and 
Testing,"  and  the  Department's 
"Continuous  Source  Monitoring 
Manual." 
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F.  Lakeview  Landfill 

Lakeview  Landfill  is  located  in 
Summit  Township,  Erie  County, 
Pennsylvania.  The  Lakeview  Landfill  is 
a  major  VOC  emitting  facility.  In  this 
instance,  RACT  has  been  established 
and  imposed  by  the  PADEP  in  an  OP. 
On  July  2,  2003.  PADEP  submitted  OP- 
25-920  to  EPA  as  a  SIP  revision.  This 
operating  permit  incorporates  RACT 
determinations  for  VOCs  for  the 
following  source  at  the  Sunbury  facility: 
One  (1)  enclosed  flare. 

RACT  for  the  enclosed  flare  at  the 
Lakeview  Landfill  facility  shall  be  the 
installation,  maintenance,  and  operation 
in  accordance  with  the  manufacturer's 
specifications  and  with  good  air 
pollution  control  practices.  The 
enclosed  flare  shall  also  comply  with 
the  destruction/removal  efficiency 
(DRE)  of  at  least  98  percent  (by  weight) 
for  non-methane  organic  compounds 
(NMOC).  An  inspection  and  cleaning  of 
the  enclosed  flare  shall  be  conducted 
annually.  This  inspection  shall  include 
the  fuel  nozzles  or  the  flame  pattern  or 
characteristics.  Adjustments  in  the 
combustion  process  shall  be  conducted 
if  necessary  to  minimize  the  formation 
of  NOx.  A  log  shall  be  kept  to  record  the 
annual  inspection,  cleaning  (if 
necessary)  and  adjustments  performed. 
This  log  shall  contain  at  a  minimum:  the 
date  of  the  maintenance  procedure,  the 
name  of  the  technician(s)  performing 
the  service,  and  the  operating  rate  after 
the  procedure  has  been  completed. 

Lakeview  Landfill  shall  comply  with 
the  recordkeeping  requirements  of  25 
PA  Code,  section  129.95.  Records  of  fuel 
quantity  and  consumption  shall  be 
maintained  by  the  facility  and 
forwarded  to  the  Department  upon 
request. 

ni.  Final  Action 

EPA  is  approving  these  RACT  SIP 
submittals  because  the  Commonwealth 
established  and  imposed  these  RACT 
requirements  in  accordance  with  the 
criteria  set  forth  in  the  SIP-approved 
regulations  for  imposing  RACT  or  for 
limiting  a  source's  potentieil  to  emit.  The 
Commonwealth  has  also  imposed 
recordkeeping,  monitoring,  and  testing 
requirements  on  these  sources  sufficient 
to  determine  compliance  with  these 
requirements. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register,  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  SIP  revision  if  adverse 


comments  are  filed.  This  rule  will  be 
effective  on  December  15,  2003  without 
further  notice  unless  EPA  receives 
adverse  comment  by  November  14, 
2003.  If  EPA  receives  adverse  comment, 
EPA  will  publish  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  the  rule  will  not  take  effect. 
EPA  will  address  all  public  comments 
in  a  subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

You  may  submit  comments  either 
electronically  or  by  mail.  To  ensure 
proper  receipt  by  EPA,  identify  the 
appropriate  rulemaking  identification 
number  PA208-4214  in  the  subject  line 
on  the  first  page  of  your  comment. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  conunent  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substemce  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment. 

i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
moiTis.makeba@epa.gov  attention: 
PA208-4214.  EPA's  e-mail  system  is  not 
an  "anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 


captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

ii.  Regulations.gov.  Your  use  of 
Regulation.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  http:// 
www.regulations.gov,  then  select 
"Environmental  Protection  Agency"  at 
the  top  of  the  page  and  use  the  "go" 
button.  The  list  of  current  EPA  actions 
available  for  comment  will  be  listed. 
Please  follow  the  online  instructions  for 
submitting  conunents.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  the  ADDRESSES  section  of 
this  document.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect,  Word  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Written  comments  should 
be  addressed  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  confidential 
business  information  (CBI),  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

Submittal  of  CBI  Comments 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identif\'  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 
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In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
mformation  claimed  as  CBl,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  (^BI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copv  that  does  not  contain 
C;BI  on  disk  or  CD  ROM.  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  (IBI   Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  availdble  for  publit 
inspection  without  prior  notice.  If  you 
have  anv  questions  about  OBI  or  the 
procedures  for  rlaiming  C.BI,  pltMse 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Considerations  When  Preparing 
Comments  to  EPA 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments 

1  E.xpldin  vnur  views  as  clearly  as 
possible 

2  Describe  anv  assumptions  that  vou 
used 

^  Provide  anv  technu.di  informatinn 
and  rir  data  you  u.sed  that  support  your 
views. 

4  If  vou  estimate  pntential  burden  or 
costs,  e.xpldin  how  vou  arrived  at  your 
estimate. 

5  Provide  specific  examples  to 
illustrate  vour  ccmcerns 

6.  Offer  alternatn  es 

7  Make  sure  to  submit  vour 
comments  bv  the  comment  period 
deadline  identified 

8  To  ensure  proper  ret  eipt  by  EPA, 
identifv  the  appropriate  regional  file,' 
rulemaking  identifi(  atmn  number  in  the 
subject  line  on  the  first  page  of  vour 
response   It  would  also  be  helpful  if  M'u 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  \'nn 
comments 

IV.  Statutory  and  Executive  Order 
Reviews 

A   General  Requirements 

Inder  Executive  Order  12866  (58  FR 
51735,  October  4.  IMS.]),  this  df:tion  is 
not  a  "significant  regulator)-  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget   For 
this  reason,  thi.s  a(  tion  is  also  not 
subject  to  Executive  Order  \A2  1 1 , 
"Actions  (Concerning  Regulations  That 
Significantlv  Affect  Energ\  .Supplv. 
Distribution,  or  L'se"  {6H  FR  JH  15'),  Mav 
JJ.  2001)-  This  action  niereK  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  arlditional 
requirements  bevcuid  those  imposed  bv 
state  law.  Accordinglv.  the 
Administrator  certifies  that  this  rule 


will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
.\ct  (5  U.S.C.  601  et  seq).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
anv  ddditional  enforceable  dutv  beyond 
that  required  bv  state  law.  it  does  not 
contain  anv  unfunded  mandate  or 
significanth  or  unicjueK  affect  small 
go\ernments.  as  described  in  the 
I  nfunded  .Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  rule  also  does  not 
ha\e  tribal  iinplu  .itions  be(  ause  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Cjoverninent  ,ind  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  bv  Executive  (Jrder  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  bet;ause  it  does  not  have 
substantial  direct  effects  on  the  States. 
(in  the  relationship  between  the  national 
government  and  the  .States,  or  on  the 
dislributujii  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Exeiutive  Order  1  U.)2  (64  FR  43255, 
August  10.  1999)  This  action  merely 
approves  a  st.ite  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distributicm  of  power 
and  responsibilities  established  in  the 
Clean  Air  .Xct.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
'Protec:tion  of  (Children  from 
Environmental  He.ilth  Risks  and  Safetv 
Risks  '  (62  FR  198H5.  April  23.  1997). 
be(  ause  it  is  not  economic  allv 
signifii:arit 

In  reviewing  SIP  submissions,  EPA's 
role  IS  to  approvt'  state  (:hoic:es. 
provided  that  thev  meet  the  c.ritt;ria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  .State  to  use  voluntar\  c:onsensus 
standards  (VCS).  EP.-\  has  no  authoritv 
to  disapprove  a  SIP  submission  for 
tailure  to  use  Vi'.S   It  would  thus  be 
ini  onsistent  with  applicable  law  for 
EP.A,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwisf  satisfies  the  provisions  of 
the  Clean  .\u  .Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Tec  hiinliit;\  Transfer  and 
.Advanc.fineiit  .Act  ut  1<(M5  (15  I'.S.C. 
272  note)  do  not  applv    This  rule  does 
not  impose  an  inforniation  (  iillec:tion 
l)ur(ien  under  the  {)rovisions  of  the 
Paperwork  Reduction  .Ac  t  of  1995  (44 
U.S.C.  3501  ,'t  sv^  ) 


B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
(."ongress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  persoruiel:  and  (3)  rules 
of  agencv  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today  s  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 
specific  requirements  for  six  named 
sources. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  15, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  mav  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving 
Pennsylvania's  source-specific  RACT 
requirements  to  control  VOC  and  NOx 
from  six  individual  sources  may  be  not 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference,  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
cximpounds. 

IXitcti:  Scpteinhi-r  2'),  2003. 
lames  W.  Nevvsom, 

.\(  lin<i  Hi'iiional  Administrator.  Rrojon  III 

■  40  C]FR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  1    S.C.  7401  ft  -ipq 


.«i  Q.I  2  ft 
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Subpart  NN — Pannaylvania 

■  2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(212)  to  read  as 
follows: 

§  52.2020    identification  of  plan. 

***** 

(c)  *   *   * 

(212)  Revisions  to  the  Pennsylvania 
Regulations  pertaining  to  VOC  and  NOx 
RACT  for  major  sources  submitted  on 
July  2,  2003  by  the  Pennsylvania 
Department  of  Environmental 
Protection: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  July  2,  2003  by  the 
Pennsylvania  Department  of 
Environmental  Protection  transmitting 
source-specific  NOx  and  VOC  RACT 
determinations. 

(B)  The  following  operating  permits 
(OP): 

(1)  GPU  Generation  Corp.,  Homer  City 
Station,  Indiana  County,  32-000-055, 
effective  October  29, 1998. 

(2)  GPU  Generation  Corp.,  Seward 
Station,  Indiana  County,  32-000-040, 
effective  April  30,  1998. 

(5)  Ebensburg  Power  Company, 
Ebensbiu^  Cogeneration  Plant,  Cambria 
County,  11-000-318,  effective  March 
28, 2001. 

(4)  Sithe  Pennsylvania  Holdings  LLC, 
Warren  Station,  Warren  County,  OP-62- 
012B,  effective  January  20,  2000. 

(5)  Pennsylvania  Power  &  Light 
Compauiy,  Sunbury  SES,  Snyder 
County,  OP-55-0001A,  effective  July  7, 
1997. 

(6)  Lakeview  Landfill,  Erie  County, 
OP-25-920,  effective  May  29, 1997. 

(ii)  Additional  Material. — Remainder 
of  the  State  submittal  pertaining  to  the 
revisions  listed  in  paragraph  (c)(212)(i) 
of  this  section. 
(FR  Doc.  03-25931  Filed  10-l*-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SiP  No.  UT-O01-0048,  UT-001-0049,  FRL- 
757^-8] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans;  State  of 
Utali;  State  Implementation  Plan 
Corrections 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  technical  correction. 

SUMI/iARY:  When  EPA  approved  Utah 
State  Implementation  Plan  (SIP) 
revisions  regarding  the  numbering  and 
format  of  the  SIP  on  Jime  25,  2003,  we 


inadvertently  submitted  incorrect 

material  for  incorporation  by  reference 

and  incorrectly  referenced  a  SIP  section. 

EPA  is  correcting  these  errors  with  this 

document. 

EFFECTIVE  DATE:  This  final  rule  is 

effective  November  14,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurel  Dygowski,  EPA,  Region  8,  (303) 

312-6144. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  wherever 

"we"  or  "our"  is  used  it  means  the  EPA. 

Section  553  of  the  Administrative 
Procedures  Act,  5  U.S.C.  553(b)(B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedures  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportiuiity  for  public  comment.  We 
have  determined  that  there  is  good 
cause  for  making  today's  rule  final 
without  prior  proposal  and  opportunity 
for  comment  because  we  are  merely 
correcting  incorrect  text  in  a  previous 
rulemaking.  Thus  notice  and  public 
procediu-es  are  unnecessary.  We  find 
that  this  constitutes  good  cause  under  5 
U.S.C.  553(b){B). 

L  Correction  • 

Correction  to  Federal  Register  Document 
Published  on  fvne  25,  2003  (68  FR 
37744) 

On  June  25,  2003,  we  published  a 
final  rule  approving  Utah  SIP  revisions 
pertaining  to  the  numbering  and  format 
of  the  SIP  (68  FR  37744).  When  we 
published  this  rule,  we  incorporated  by 
reference  changes  to  Section  IX.D.2.h.  In 
the  incorporation  by  reference  material 
for  Section  IX.D.2.h,  we  inadvertently 
incorporated  by  reference  changes  to 
Section  IX.D.2.h{2)  that  should  not  have 
been  incorporated  by  reference.  The 
incorporation  by  reference  material 
submitted  with  the  June  25,  2003  final 
rule  had  changes  to  Section  IX.D.2.h(2) 
that  are  part  of  a  February  22,  1999  SIP 
submittal  that  we  have  not  approved. 
Therefore,  we  are  correcting  this  error 
by  resubmitting  the  incorporation  by 
reference  material  for  40  CFR 
52.2320(c)(56)(i)(C)  to  the  Air  and 
Radiation  Docket  and  Information 
Center  and  the  Office  of  the  Federal 
Register.  In  addition,  we  are  correcting 
the  regulatory  text  in  40  CFR 
52.2320(c)(56)(i)(C)  to  change  the 
reference  to  Section  DC,  Part  "IX.D.2.h" 
to  read  "IX.D.2.h  (except  IX.D.2.h(2))". 

n.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 


not  a  "significant  regulatory  acti(  n"  and 
is  therefore  not  subject  to  review  I  y  the 
Office  of  Management  anc  Budget.  This 
rule  is  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  Because  the  agency  has  made  a 
"good  cause"  finding  that  this  action  is 
not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute  as 
indicated  in  the  Supplementary 
Information  section  above,  it  is  not 
subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  or  to  sections 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  J995  (UMRA)  (Pub.  L. 
104—4).  In  addition,  this  action  does  not 
significantly  or  uniquely  affect  small 
governments  or  impose  a  significant 
intergovernmental  mandate,  as 
described  in  sections  203  aind  204  of 
UMRA.  This  rule  also  does  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

This  technical  correction  action  does 
not  involve  technical  standards;  thus 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  The  rule  also 
does  not  involve  special  consideration 
of  environmental  justice  related  issues 
as  required  by  Executive  Order  12898 
(59  FR  7629,  February  16,  1994).  In 
issuing  this  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988  (61  FR  4729,  February  7,  1996). 
EPA  has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1998)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
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Guidelines  for  the  Evaluation  of  Risk 

and  Avoidance  of  Unanticipated 
Takings"  issue'd  undf-r  the  executive 
order  Thi.s  rule  does  not  impose  an 
information  collection  burden  under  the 
Paperwork  Reduction  Act  of  1995  (44 
r  S  C   J5()l  ft  spf/  ).  KF.As  compliance 
with  thpse  statutes  and  Kxecutive 
Orders  for  the  underlving  rules  are 
discussed  in  the  [une  25,  200.3  rule 
<ippro\ing  thf!  revisions  to  the 
numbering  and  formatting  of  the  Utah 
SIP 

The  Congressional  ReviPw  Act  (5 
U.S.C.  HOI  rt  seq).  as  added  bv  the 
.Small  Business  Regulatorv'  Enforcement 
Fairness  Act  of  1996,  generallv  provides 
that  before  a  rule  mav  take  effect,  ihf 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copv  of  the  rule,  to  each  Housh  of  the 
(Congress  and  to  the  ClomptroUer  (".t-neral 
of  the  United  States,  Section  HOH  allows 
the  issuing  agency  to  make  a  rulr 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement.  5  U.S.C. 
808(2),  As  stated  previouslv.  EPA  has 
made  such  a  good  caust-  fincfing. 
including  the  reasons  therefore,  and 
established  an  effective  date  of 
November  14   2003   EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  US   House  of  Representatives,  and 
the  Comptroller  General  of  thf  United 
States  prior  to  publK;atinn  f)f  the  rule!  in 
the  Federal  Register,  These  corrections 
to  the  identification  of  plan  for  Utah  is 
not  a    major  rule"  as  defined  bv  5 
use  804(2) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  .Air 
pollution  control,  Carbon  monoxide. 
Incorporation  bv  reference. 
Intergovernmental  relaticms.  Lead. 
Nitrogen  dioxide.  Ozone  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulhir  oxides.  \'olatile 
organic  compounds. 

Dated:  Ot  Inber  1,  2003, 
Robert  E,  Robert.s, 
Hfiiional  Administrator.  Region  8. 

m  40  CFR  part  52  is  amended  to  read  as 
follows: 

PART  52— {CORRECTED] 

■  1,  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  H  st-q. 


Subpart  TT— Utah 

■  2   Section  52  2.520  is  amended  in 
paragraph  (c  )(5B)(i)(C)  by  revising 

lX,D,2,h "  to  read  "IX  D  2,h  (except 
IX,D.2.h(2))". 

(FR  Doc.  03-25933  Filed  10-14-03;  8:45  am] 
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Standards  of  Performance  for  Volatile 
Organic  Liquid  Storage  Vessels 
(Including  Petroleum  Liquid  Storage 
Vessels)  for  Which  Construction, 
Reconstruction,  or  Modification 
Commenced  After  July  23,  1984 

AGENCY:  Enviroiniifntal  Protec;tion 

Agencv  (EPA) 

ACTION:  Final  rule.  anu'iidiiH'nts. 


summary:  On  April  8,  1987,  the  EPA 
[JromulgattMJ  the  Standards  of 
I't-rformani  e  fur  Volatile  Organic.  Eicjuid 
Storage  Vessels  (Including  Pcitroleum 
Liquid  Storage  Vessels)  for  Which 
(  onstnic  tion,  Rec  (uistruc:tion,  or 
Modific  ation  Goiiiiiu'nc:ed  After  juh'  23. 
1984.  On  March  27,  2000.  the  EPA 
issued  a  memorandum  which  stated  that 
process  tanks  arc  "storage  vessels" 
under  the  definition  in  the  Standards  of 
Performance  for  Volatile  Organic  Liquid 
Storage  Vessels  (hicluding  Petroleum 
I.ic]uid  .Storage  Vessels)  for  VVhic;h 
t^onstruction.  Reconstruction,  or 
Modification  Commenced  After  July  23, 
1984  On  Mav  2f).  2000.  the  American 
Forest  and  Paper  Association  (AF&PA) 
filed  a  petition  for  judicial  review  of  the 
March  27,  2000  memorandum.  In  this 
action,  we  are  promulgating  final  rule 
amendments  which  w(>re  proposed 
pursuant  to  a  .settlement  agreement  with 
the  American  Forest  and  Paper 
Association  (AF&PA)  regarding  their 
petition  for  ludicial  rcniew  of  the  March 
27.  2000  memorandum.  The  final  rule 
amendments  will  exempt  certain  storage 
vessels  by  capacitv  and  vapor  pressure, 
exempt  [iroc  ess  tanks,  and  add  the 
process  tank  definition.  The  EPA  is  also 
amending  the  performance  standards  to 
exempt  storage  \essels  that  arc?  subject 
to  the  National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Solvent 
Extrac:tion  for  Vegetable  Oil  Production. 
EFFECTIVE  DATE:  October  15.  2003 
ADDRESSES:  Docket  No.  OAR-2002- 
0046  is  located  at  the  EPA  Docket 


Center.  EPA  West.  U.S.  EPA  (6102T), 
Room  E102,  1301  Constitution  Avenue, 
NW,.  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Mark  Morris.  Organic  Chemicals  Group. 
Emission  Standards  Division  (Mail  Code 
C504-04).  U.S.  EPA.  Research  Triangle 
Park,  North  Carolina  27711.  telephone 
number  (919)  541-5416.  electronic  mail 
address  morris.mark@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Docket. 
The  EPA  has  established  an  official 
public  docket  for  this  action  under 
Docket  ID  No.  OAR-2002-0046.  The 
official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  bv  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Air  and 
Radiation  Docket  in  the  EPA  Docket 
Center.  (EPA/DC)  EPA  West,  Room 
3102,  1301  Constitution  Avenue,  NW. 
Washington.  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744.  and 
the  telephone  number  for  the  Air  and 
Radiation  Docket  is  (202)  566-1742, 

Electronic  Docket  Access.  You  may 
access  the  final  rule  amendments 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http:/  /www  .epa.gov/fedrgstr/ . 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  in  the  above  paragraph  entitled 
"Docket."  Once  in  the  system,  select 
"search,"  then  key  in  the  appropriate 
docket  identification  number. 

Worldwide  Web  IWWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  the  final  rule 
amendments  will  also  be  available  on 
the  WWW  through  the  Technology 
Transfer  Network  (TTN).  Following 
signature,  a  copy  of  the  final  rule 
amendments  will  be  posted  on  the 
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TTN's  policy  and  guidance  page  for 
newly  proposed  or  promulgated  rules 
h  Up  -J I  www.  epa  .gov/ttn/oarpg. 


Regulated  Entities.  The  regulated 
category  and  entities  affected  by  this 
action  include: 


Category 

NAICS  cxxte 

Examples  of  regulated  entities 

Industrial 

1 

325 

324 

424710 

Chemical  manufacturing  facilities. 

Petroleum  and  coal  products  manufacturing  facilities. 

Petroleum  bulk  stations  and  terminals. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  likely  to  be  interested  in  the 
revisions  to  the  regulation  affected  by 
this  action.  To  determine  whether  your 
facility,  company,  business, 
organization,  etc.,  is  regulated  by  this 
action,  you  should  carefully  examine  all 
of  the  applicability  criteria  in  §  60.110b 
of  the  performance  standards,  as  well  as 
in  today's  final  rule  amendments  to  the 
applicability  sections.  If  you  have 
questions  regarding  the  applicability  of 
these  amendments  to  a  particular  entity, 
consult  the  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Judicial  Review.  Under  Clean  Air  Act 
(CAA)  section  307(b),  judicial  review  of 
the  final  amendments  is  available  only 
by  filing  a  petition  for  review  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  by  December  15,  2003. 
Only  those  objections  to  the  final 
amendments  which  were  raised  with 
reasonable  specificity  during  the  period 
for  public  comment  may  be  raised 
during  judicial  review.  Under  section 
307(b)(2)  of  the  CAA,  the  requirements 
established  by  the  final  amendments 
may  not  be  challenged  separately  in  any 
civil  or  criminal  proceeding  we  bring  to 
enforce  such  requirements. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  What  Is  the  Background  for  this  Action? 

II.  What  Standards  Are  We  Amending  and 

how  Does  this  Action  Relate  to  the 
Overall  Scope  of  the  Subpart  Kb  Rule? 
What  Were  the  Comments  Received  on 
the  Proposed  Amendments? 
Statutory  and  Executive  Order  Reviews 
A.  Executive  Order  12866:  Regulatory 

Planning  and  Review 
B  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Co\ernments 

C.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health  & 
Safety  Risks 

H.  Executive  Order  13211:  Actions  that 
Significantly  Affect  Energy  Supply- 
Distribution,  or  Use 

1.  National  Technology  Transfer 
.advancement  Act 

|.  Congressional  Review  Act 


III 


IV 


1.  What  Is  the  Background  for  This 
Action? 

The  EPA  proposed  the  40  CFR  part 
60,  subpart  Kb,  rules  on  July  23,  1984 
(49  FR  29698)  and  promulgated  them  on 
April  8,  1987  (52  FR  11420).  The 
performance  standards  implement 
section  111  of  the  CAA  and  are  based 
on  the  Administrator's  determination 
that  volatile  organic  liquid  (VOL) 
storage  vessels  cause  or  contribute 
significantly  to  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare. 

On  March  27,  2000.  the  EPA  issued  a 
memorandum  which  stated  that  process 
tanks  are  "storage  vessels"  under  the 
definition  in  the  Standards  of 
Performance  for  Volatile  Organic  Liquid 
Storage  Vessels  (Including  Petroleum 
Liquid  Storage  Vessels)  for  Which 
Construction,  Reconstruction,  or 
Modification  Commenced  After  July  23, 
1984. 

On  May  26,  2000,  the  AF&PA  filed  a 
petition  for  judicial  review  of  the  March 
27,  2000  memorandum.  The  petitioner 
felt  that  the  EPA  had  inappropriately 
expanded  the  scope  of  "storage  vessels" 
with  the  interpretation  in  the  2000 
memorandum.  On  August  23,  2001  (66 
FR  44342),  AF&PA  and  the  EPA  signed 
a  settlement  agreement  that  EPA  would 
propose  to  amend  subpart  Kb  to  exclude 
from  its  applicability  storage  vessels 
that  have  a  capacity  less  than  75  cubic 
meters  (m^)  or  that  contain  a  liquid  with 
a  maximum  true  vapor  pressure  below 
3.5  kilopascals  (kPa),  and  take  final 
action  on  that  proposal  within  a 
reasonable  time. 

On  February  24.  2003  (68  FR  8574). 
we  proposed  amendments  to  subpart  Kb 
pursuant  to  the  agreement  with  AF&PA, 
as  well  as  concerns  raised  by  parties 
other  than  the  petitioner.  One  party 
commented  that  in  addition  to  the 
proposed  amendments  required  by  the 
settlement  agreement,  the  EPA  should 
exempt  process  tanks  from  subpart  Kb. 
Another  party  commented  that  the 
regulatory'  overlap  between  subpart  Kb 
and  the  National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Solvent 
Extraction  for  Vegetable  Oil  Production 
(40  CFR  part  63,  subpart  GGGG)  should 
be  addressed.  Today's  final  rule 


amendments  address  the  issues  raised 
by  AF&PA  and  other  parties. 

II.  What  Standards  Are  We  Amending 
and  How  Does  This  Action  Relate  to  the 
Overall  Scope  of  the  Subpart  Kb  Rule? 

We  are  amending  various  provisions 
in  40  CFR  part  60,  subpart  Kb, 
Standards  of  Performance  for  Volatile 
Organic  Liquid  Storage  Vessels 
(Including  Petroleum  Liquid  Storage 
Vessels)  for  Which  Construction. 
Reconstruction,  or  Modification 
Commenced  After  July  23,  1984.  For 
further  details,  please  refer  to  the 
February  24,  2003  proposed  rule 
amendments  (68  FR  8574).  In  doing  so, 
we  are  indicating  by  necessar\' 
implication  that  subpart  Kb  applies  to 
all  industries  where  volatile  organic 
liquid  (as  defined  in  §60.11lb{k))  is 
stored,  and  thus  applies  to  other 
industries  in  addition  to  the  petroleum 
and  synthetic  organic  chemical 
manufacturing  industries. 

Exemption  of  Certain  Storage  Vessels 
by  Capacity  and  Vapor  Pressure. 
Today's  action  amends  the  final  rule  by 
eliminating  recordkeeping  requirements 
for  storage  vessels  with  a  capacity  less 
than  75  m^,  for  storage  vessels  with  a 
capacity  between  75  and  151  m-^  storing 
liquid  with  vapor  pressure  less  than  15 
kPa,  and  for  storage  vessels  with  a 
capacity  equal  to  or  greater  than  151  m^ 
storing  liquid  with  vapor  pressure  less 
than  3.5  kPa.  Put  another  way.  the  EPA 
is  exempting  from  subpart  Kb  those 
storage  vessels  presently  subject  to 
recordkeeping  requirements  only. 

Exemption  of  Process  Tanks.  The  EPA 
is  amending  the  final  rule  to  exempt 
process  tanks  from  subpart  Kb.  The  EPA 
considered  whether  it  was  justified  to 
amend  subpart  Kb  to  include  process 
tanks  within  its  scope,  which  would 
applv  to  new  sources,  that  is.  only  to 
those  process  tanks  for  which 
construction,  reconstruction,  or 
modification  commenced  after  the  date 
of  proposal  of  the  action  (see  CAA 
sections  111(a)(2)  and  (b)(1)(B)). 

Exemption  of  Storage  Vessels  Subject 
to  the  Vegetable  Oil  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
L\ESHAPI.  The  EPA  contends  that  the 
overall  emissions  to  the  environment 
will  not  increase  by  exempting  storage 
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vessels  from  subpart  Kb  that  are  subject 
to  the  Vegetable  Oil  Production 
NTESHAP.  and  that  such  exemption 
essentially  amounts  to  avoiding 
duplicative  regulation.  The  EPA  is, 
therefore,  e.xempting  from  subpart  Kb  all 
storage  vessels  that  are  subject  to  the 
Vegetable  Oil  Production  NESHAP 

III.  What  Were  the  Comments  Received 
on  the  Proposed  Amendments? 

Summary  at  Public  Comments  and 
Responses 

This  :iection  of  the  preamble  is  a 
summary'  of  the  major  public  comments 
received  in  response  to  the  proposed 
rule  amendments,  and  changes  resulting 
from  the  comments.  A  full  report  of  all 
comments  received  and  responses  to  the 
comments  are  in  the  "Standards  of 
Performance  for  Volatile  (Organic  Liquid 
Storage  Vessels  (Including  Petrolfum 
Liquid  Storage  Vessels)  for  Whith 
Construction.  Reconstruction,  ov 
Modification  Commenced  after  July  23. 
1984 — Public  Comments  and 
Responses."  The  document  mav  be 
found  in  Docket  ID  Nn.  OAR-2bo2- 
0046. 

Comment:  Two  commenters 
recommended  revising  the  definition  of 
"process  tank"  to  clarify  that  a  vessel 
used  within  a  process  before  material  is 
transferred  to  a  by-product  storage 
vessel  is  considered  to  be  a  process 
tank.  The  commentt-rs  also 
recommended  that  the  definition  be 
revised  to  include  tanks  used  to  collect 
and  recirculate  solvents.  One 
commenter  suggested  the  EP.\  clarify 
that  flare  knockout  vessels  and  vessels 
used  for  surge  control  for  wastewater 
and/or  sludge  are  process  tanks. 
Another  commenter  requested  the  EPA 
clarify  that  pipeline  emergency  breakout 
tanks  are  process  tanks,  and  another 
commenter  requested  the  EP.\  (:larif\- 
that  vessels  used  for  fermentation, 
distillation,  mixing  and  blending, 
condensing,  filtering,  and  extraction  are 
process  tanks. 

Response:  The  EPA  agrees  that  a 
vessel  used  within  a  process  before 
material  is  transferred  to  a  by-product 
storage  vessel  is  considered  to  be  a 
process  tank.  The  definition  of  "process 
tank"  in  the  final  nile  amendments 
reflects  this  view.  The  EPA  considers 
vessels  that  receive  and  accumulate 
solvent  or  raw  material  from  recovery 
processes  to  be  storage  vessels,  not 
process  tanJts.  Such  vessels  serve  the 
same  function  as  virgin  solvent  and  raw 
material  storage  vessels,  and  some  are 
located  in  tank  farms  with  other  storage 
vessels.  The  definition  in  the  final  rule 
amendments  clarifies  that  "process 
tank"  does  not  include  such  vessels 


However,  the  definition  also  clarifies 
that  vessels  used  within  solvent  and  raw 
material  recovery  processes  (that  are  not 
used  for  the  ultimate  storage  of 
recovered  liquids)  are  process  tanks. 
The  EPA  agrees  that  flare  knockout 
vessels  and  vessels  used  for  surge 
control  for  wastewater  and/or  sludge  are 
process  tanks.  The  EPA  also  agrees  that 
vessels  used  as  described  by  one 
commenter  (fermentation,  distillation, 
etc.)  are  proc:ess  tanks,  and  that  the 
proposed  definition  of  "process  tank" 
would  be  inter{)reted  to  include  such 
vessels  FinalK'.  the  EIW  agrees  that 
vessels  used  for  pipeline  surge  t;ontrol 
(not  storage)  are  considered  to  be 
process  tanks. 

Comment:  Several  commenters 
recommended  raising  the  jiroposed 
vapor  pressure  applicability  criteria  to 
the  levels  at  which  control  is  required. 
One  of  the  commenters  stated  that  the 
EP.\  s  rationale  for  the  proposed  levels 
would  also  support  raising  the  criteria 
to  the  levels  at  which  control  is 
required. 

Response   The  KFA  disagrees  that  the 
rationale  for  the  proposed  applicability 
criteria  also  supports  raising  the  levels 
to  those  at  which  control  is  required. 
The  propos(Hl  a()plicabilit\  criteria 
would  exempt  tanks  storing  liquids  with 
a  vapor  pressure  significantly  lower 
than  the  vapor  pressure  criteria  for 
control.  Regarding  the  vapor  pressure  at 
which  recordkeeping  of  the  stored 
liquid  is  required,  the  preamble  to  the 
1987  final  subpart  Kb  (49  [-"R  29711) 
states.  "These  vapor  pressures  shijuld  be 
high  enough  so  that  records  would  not 
be  kept  on  licjiiids  that  t  iiuid  not.  under 
reasonable  ciri  uinstanres.  reac;h  the 
maximum  true  \cipiir  pressure  cutoffs, 
hut  low  enough  so  that  records  would 
be  kept  on  most  liquids  that  could  reach 
the  maximum  true  vapor  pressure 
cutoffs."  This  remains  the  EPA's 
position,  and  the  EPA  has,  therefore, 
retained  revised  the  applicability 
criteria  as  proposed. 

Comment  One  commenter  urged  the 
EPA  to  state  that  it  will  not  seek  to 
enforce  subpart  Kh  for  process  tanks 
that  have  been  constructed, 
reconstructed  or  modified  after  [uly  23, 
1984  and  before  the  date  of  the 
proposed  amendments  to  subpart  Kb. 

Response  The  EPA  stated  in  the 
preamble  to  the  proposed  rule 
amendments  that  the  1998 
interpretation  of  subpart  Kb  was 
definitive  (in  the  sense  that  it  was 
intended  to  set  out  the  EPA's  view  and 
was  written  by  an  entity  within  the  EPA 
with  authority  to  do  so)  and,  as  such, 
can  only  be  changed  after  notice-and- 
comment  rulemaking.  The  EPA  also 
stated  that  it  would  not  be  worthwhile 


to  now  propose  to  include  process  tanks 
under  subpart  Kb,  and  that  the  Agency 
was  thus  proposing  to  amend  subpart 
Kb  to  exempt  process  tanks  to  codify  the 
1998  position.  Therefore,  the  EPA  will 
not  be  taking  any  enforcement  action 
regarding  the  tanks  described  by  the 
commenter. 

Comment:  One  commenter  urged  the 
EPA  to  clarify  its  "enforcement  posture" 
with  respect  to  storage  tanks  in  facilities 
other  than  the  chemical  and  petroleum 
industries.  The  commenter  stated 
several  reasons  for  subpart  Kb  not 
apjjlving  outside  the  chemical  and 
petroleum  industries.  The  commenter 
stated  that  storage  tanks  outside  the 
chemical  and  petroleum  industries  were 
not  considered  when  determining  the 
economic  impacts  of  the  proposed 
standards.  The  commenter  also  stated 
that  the  information  collection  request 
(ICR)  for  the  standards  was  limited  to 
the  chemical  and  petroleum  industries. 

Response:  The  EPA  stated  in  the 
preamble  to  the  proposed  rule  why  the 
text  of  the  rule  indicates  that  the  rule's 
scope  is  not  limited  to  the  chemical  and 
petroleum  industries.  The  EPA  also 
described  the  process  by  which  a  source 
category  on  the  CAA  section  111 
priority  list  for  regulation  was  revised 
(concurrently  with  the  promulgation  of 
subpart  Kb)  to  include  all  volatile 
organic  liquid  storage.  The  priority  list 
had  previously  included  storage  vessel 
source  categories  only  for  the  petroleum 
industry'  and  the  synthetic  chemical 
manufacturing  industry,  confirming 
what  is  already  clear  from  the  proposed 
rule's  text — it  applies  to  industries  other 
than  chemical  and  petroleum. 

The  commenter  is  correct  that  the 
economic  analysis  for  subpart  Kb  did 
not  include  storage  vessels  in  industries 
other  than  the  chemical  and  petroleum 
industries.  However,  in  the  background 
information  document  for  the  proposed 
subpart  Kb  (EPA^50/3-81-O03a),  the 
amount  of  storage  in  industries  outside 
the  chemical  and  petroleum  industries 
was  estimated  to  be  small  enough 
(relative  to  storage  in  those  industries) 
to  be  disregarded  in  the  analysis. 

The  commenter  is  also  correct  that  the 
supporting  statement  for  the  ICR  for 
subpart  Kb  lists  only  the  chemical  and 
petroleum  industries  as  respondents. 
Again,  the  EPA  estimated  that  these 
industries  contain  the  overwhelming 
majority  of  volatile  organic  liquid 
storage  vessels.  The  list  of  respondents 
in  the  ICR  supporting  statement  does 
not  determine  the  applicability  of 
subpart  Kb;  40  CFR  60.110b  determines 
applicability.  Subpart  Kb  has  such 
broad  applicability  that  an  exhaustive 
list  of  respondents  would  be  difficult  to 
develop.  The  Office  of  Management  and 
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Budget  approved  the  current  ICR  for 
subpart  Kb  under  terms  which  state  that 
the  EPA  must  submit  a  revised  ICR, 
pursuant  to  the  Paperwork  Reduction 
Act  and  5  CFR  part  1320.  The  EPA 
intends  to  develop  this  expanded  list 
during  the  next  ICR  renewal  for  subpart 
Kb. 

In  conclusion,  the  EPA  interprets 
subpart  Kb  to  apply  to  volatile  organic 
liquid  storage  vessels,  regardless  of 
industry. 

rv.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Executive  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  the  final 
rule  amendments  are  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  are, 
therefore,  not  subject  to  OMB  review. 

B.  Paperwork  Reduction  Act 

This  action  does  not  impose  any  new 
information  collection  burden.  This 
action  exempts  certain  sources  from  40 
CFR  part  60,  subpart  Kb.  Therefore,  it  is 
likely  that  this  action  could  only  reduce 
the  information  collection  burden.  The 
OMB  has  previously  approved  the 
information  collection  requirements 
contained  in  the  existing  regulations 
under  the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
and  has  assigned  OMB  control  number 
2060-0074  (EPA  ICR  No.  1132.06). 

Copies  of  the  ICR  document(s)  may  be 
obtained  from  Susan  Auby,  by  mail  at 


the  Office  of  Environmental 
Information,  Collection  Strategies 
Division;  U.S.  EPA  (2822T);  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  by  email  at 
auby.susan@epa.gov,  or  by  calling  (202) 
566-1672.  A  copy  may  also  be 
downloaded  off  the  internet  at  http:// 
www.epa.gov/icr.  Include  the  ICR  or 
OMB  number  in  any  correspondence. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to,  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  pmposes  of  assessing  the  impacts 
of  today's  final  rule  amendments  on 
small  entities,  a  small  entity  is  defined 
as:  (1)  A  small  business  in  the  North 
American  Industrial  Classification 
System  (NAICS)  code  324  or  325  that 
has  up  to  500  employees;  (2)  a  small 
business  in  NAICS  code  424710  that  has 
up  to  100  employees;  (3)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  aixd  (4) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 


After  considering  the  economic 
impacts  of  today's  final  rule 
amendments  on  small  entities,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
The  EPA  has  determined  that  none  of 
the  small  entities  will  experience  a 
significant  impact  because  the  final  rule 
amendments  impose  no  additional 
regulatofy  requirements  on  owners  or 
operators  of  aJtfected  sources.  In  fact,  the 
final  rule  amendments  should  decrease 
the  impacts  on  small  businesses  because 
they  exempt  some  sources  from 
regulation. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulator^'  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least-costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least- 
cosUy,  most  cost  effective,  or  least- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  the  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plem.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  the  final 
rule  amendments  do  not  contain  a 
Federal  mandate  that  may  result  in 
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expenditures  r)f  SlOO  millinn  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  1  year  The  final  rule  amendments 
exempt  certain  sources  from  regulation 
Thus,  today's  final  rule  amendments  are 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  L:MR.\ 

E  Executive  Order  13132:  Federalism 

Executive  Order  13132  (64  FR  43255, 
August  10.  1999)  requires  the  EPA  to 
develop  an  accountable  process  to 
ensure  "meanmgful  A'od  timelv  input  h\ 
State  and  local  officials  in  the 
development  nf  regulatory  policies  that 
have  federalism  implic  ations."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
'substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

The  final  rule  amendments  do  not 
have  federalism  implications.  They  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relatumship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  The  final  rule 
amendments  exempt  certain  sources 
from  regulation.  The  final  rule 
amendments  impose  no  additional 
burden  on  sources,  and  the  emissions 
reductions  lost  because  of  the 
exemptiims  are  not  significant.  Thus. 
Executive  Order  1  3132  does  not  apply 
to  the  final  rule  amendments 

In  the  spirit  of  Executive  Order  1 3  I M 
and  consistent  with  EP.^  policy  to 
promote  communications  between  the 
EPA  and  State  and  local  governments, 
the  EPA  specificallv  solicited  comment 
on  the  proposed  rule  amendments  from 
State  and  local  officials 

F  Executive  Order  13175  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175  (65  FR  67249. 
November  9.  2000)  requires  the  EP.\  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications   "  The  final  rule 
amendments  do  not  have  tribal 
implications,  as  specified  in  Executive 
Order  13175.  The  final  rule 
amendments  exempt  certain  sources 
from  regulation.  The  final  rule 
amendments  impose  no  additional 
burden  on  sources,  and  the  emissions 
reductions  lost  because  of  the 


exemptions  are  not  significant.  Thus, 
Executive  Order  13175  does  not  apply 
to  the  final  rule  amendments 

The  EPA  specificallv  solicited 
additional  comment  on  the  proposed 
rule  amendments  from  tribal  officials. 

G.  Executive  Order  13045   Protection  of 
Children  From  Environmental  Health 
Risks  and  Safetv  Risks 

Executive  Order  13045  (62  FR  19885. 
April  23,  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  ■economic:ally 
significant  "  as  defined  under  Executiv(> 
Order  12H66,  and  (2) ( oncerns  an 
environmental  health  or  safety  risk  that 
the  EPA  has  reason  to  believe  ma\'  have 
a  disproportion, ite  fffect  on  children.  If 
the  rf!gulator\  <u  tion  iiif?ets  both  criteria, 
the  EPA  must  f\.iluate  the 
environmental  health  or  safetv  effects  of 
the  planned  rule  on  children,  and 
explain  whv  the  planned  regulation  is 
preferable  to  nther  potentiallv  effective 
and  reasonabU  feasibl(>  alternatives 
considered  b\'  the  EPA. 

The  EPA  interprets  Executive  Order 
13U45  as  applying  onlv  to  those 
regulatorv  actions  that  are  based  on 
health  or  safetv  risks,  such  that  the 
analvsis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influent  t'  the  regulation  Today's  final 
rule  amendments  are  not  subject  to 
Executive  Order  1,?045  because  thev  are 
based  on  technology  performance,  not 
health  or  safet\  risks,  f-'urthermore,  the 
final  rule  amendments  have  been 
determined  not  to  he  "economically 
significant  '  as  defined  under  Executive 
Order  12866. 

//  Exei  utive  Order  13211:  Actions  That 
SignifKantly  Affect  Energy  Supply, 
Distribution,  or  Use 

The  final  rule  amendments  are  not 
subject  to  Executive  Order  1321 1  (66  FR 
28355.  May  22,  2001)  because  it  is  not 
a  significant  regulatory  .iction  under 
Executive  Order  12H66 

/  .\ationaI  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancem«mt 
Act  of  1995  (NTT,\A),  Public  Law  104- 
113.  12(d)  (15  U.S.C:.  272  note),  directs 
the  EPA  to  use  vc>luntary  consensus 
standards  in  its  regulatorv  activities 
unless  to  do  so  wouki  be  inconsistent 
with  applicable  law  or  otherwise 
impractical   Voluntary  consensus 
standards  arf^  technical  standards  [e.g.. 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  the  EPA  to 
provide  Congress,  through  OMB, 


explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

The  final  rule  amendments  do  not 
involve  technical  standards.  Therefore, 
the  EPA  is  not  considering  the  use  of 
any  voluntary  consensus  standards. 

/  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  §  801  et  seq..  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
CJingress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
Ceneral  of  the  United  States  prior  to 
publicati(m  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2).  The 
final  rule  will  be  effective  on  October 
15.  2003. 

List  of  Subjects  in  40  CFR  Part  60 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations,  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated;  September  24.  2003. 
Marianne  Lamont  Horinko. 

-AcfHii;  Administralar. 

■  For  the  reasons  set  out  in  the  preamble, 
part  60  of  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
fc/Uows: 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

■  1 .  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  L'.S.C.  7401-7601. 

Subpart  Kb — Standards  of 
Performance  for  Volatile  Organic 
Liquid  Storage  Vessels  (Including 
Petroleum  Liquid  Storage  Vessels)  for 
Which  Construction,  Reconstruction, 
or  Modification  Commenced  after  July 
23,1984 

■  2.  Section  60.110b  is  amended  by: 

■  a.  Revising  paragraphs  (a)  and  (b); 

■  b.  Removing  and  reserving  paragraph 
(c);  and 

■  c.  Adding  paragraph  (d)(8). 

The  revisions  and  addition  read  as 
follows: 
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§60.1 10b    Appllcabiiity  and  dMignation  of 
affected  facility. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  aifected  facility  to 
which  this  subpart  applies  is  each 
storage  vessel  with  a  capacity  greater 
than  or  equal  to  75  cubic  meters  (m^) 
that  is  used  to  store  volatile  organic 
liquids  (VOL)  for  which  construction, 
reconstruction,  or  modification  is 
commenced  after  July  23,  1984. 

(b)  This  subpart  does  not  apply  to 
storage  vessels  with  a  capacity  greater 
than  or  equal  to  151  m^  storing  a  liquid 
with  a  maximum  true  vapor  pressure 
less  than  3.5  kilopascals  (kPa)  or  with  a 
capacity  greater  than  or  equal  to  75  m^ 
but  less  than  151  m-*  storing  a  liquid 
with  a  maximum  true  vapor  pressure 
less  than  15.0  kPa. 

(c)  (Reserved] 

(d)  *   *   * 

(8)  Vessels  subject  to  subpart  GGGG  of 
40CFRpart  63. 
***** 

■  3.  Section  60.111b  is  amended  by: 

■  a.  Removing  the  paragraph 
designations  and  placing  the  definitions 
in  alphabetical  order; 

■  b.  Revising  the  definition  of  "Storage 
vessel;" 

■  c.  Revising  the  definition  of 
"Maximum  true  vapor  pressure;" 

■  d.  Revising  the  definition  of  "Volatile 
organic  liquid  (VOL);"  and 

■  e.  Adding,  in  alphabetical  order,  a 
definition  of  "Process  tank." 

The  revisions  and  addition  read  as 
follows: 

§60.1  lib    Definitions. 

***** 

Maximum  true  vapor  pressure  means 
the  equilibrium  partial  pressure  exerted 
bv  the  volatile  organic  compounds  (as 
defined  in  40  CFR  51.100)  in  the  stored 
VOL  at  the  temperature  equal  to  the 
highest  calendar-month  average  of  the 
VOL  storage  temperature  for  VOL's 
stored  above  or  below  the  ambient 
temperature  or  at  the  local  maximum 
monthly  average  temperature  as 
reported  by  the  National  Weather 
Service  for  VOL's  stored  at  the  ambient 

temperature,  as  determined: 

*   *   * 

Process  tank  means  a  tank  that  is  used 
within  a  process  (including  a  solvent  or 
raw  material  recovery  process)  to  collect 
material  discharged  from  a  feedstock 
storage  vessel  or  equipment  within  the 
process  before  the  material  is  transferred 
to  other  equipment  within  the  process, 
to  a  product  or  by-product  storage 
vessel,  or  to  a  vessel  used  to  store 
recovered  solvent  or  raw  material.  In 
many  process  tanks,  unit  operations 
such  as  reactions  and  blending  are 


conducted.  Other  process  tanks,  such  as 
surge  control  vessels  and  bottoms 
receivers,  however,  may  not  involve 
unit  operations. 

***** 

Storage  vessel  means  each  tank, 
reservoir,  or  container  used  for  the 
storage  of  volatile  organic  liquids  but 
does  not  include: 

(1)  Frames,  housing,  auxiliary 
supports,  or  other  components  that  are 
not  directly  involved  in  the  containment 
of  liquids  or  vapors; 

(2)  Subsurface  caverns  or  porous  rock 
reservoirs;  or 

(3)  Process  tanks. 

Volatile  organic  liquid  (VOL)  means 
any  organic  liquid  which  can  emit 
volatile  organic  compounds  (as  defined 
in  40  CFR  51.100)  into  the  atmosphere. 
***** 

§60.1 16b    [Amended] 

■  4.  Section  60.116b  is  amended  by 
removing  the  last  sentence  of  paragraph 
(b). 

[FR  Doc.  03-24774  Filed  10-14-0,3:  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  258 
[RCRA-2002-0034;  FRL-7573-6] 
RIN  2050-AE91 

Municipal  Solid  Waste  Landfill 
Location  Restrictions  for  Airport 
Safety 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Technical  amendment. 

SUMMARY:  EPA  is  amending  the  location 
restriction  section  in  the  Criteria  for 
Municipal  Solid  Waste  Landfills 
(MSWLFs)  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
in  order  to  add  a  note  providing 
information  about  landfill  siting 
requirements  enacted  in  the  Wendell  H. 
Ford  Aviation  Investment  and  Reform 
Act  for  the  21st  Century  (Ford  Act). 
Today's  amendment  does  not  change 
existing  criteria  under  RCRA  with 
respect  to  siting  MSWLF  units. 
EFFECTIVE  DATE:  This  technical 
amendment  is  effective  on  October  15, 
2003. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  (Docket  No. 
RCRA-2002-0034)  are  available  for 
public  inspection  during  normal 
business  hours  from  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 


federal  holidays,  at  the  RCRA 
Information  Center  (RIC),  located  at  EPA 
West,  Room  B-102,  1301  Constitution 
Avenue,  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  800-424-9346  or  TDD  800- 
553-7672  (hearing  impaired).  In  the 
Washington,  DC,  metropolitan  area,  call 
703-412-9810  or  TDD  703-412-3323 
(hearing  impaired). 

For  information  on  specific  aspects  of 
this  rule,  contact  Mary  T.  Moorcones, 
Municipal  and  Industrial  Solid  Waste 
Division  of  the  Office  of  Solid  Waste 
(mail  code  5306W),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA. 
HQ),  1200  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20460;  telephone:  540- 
338-1348:  e-mail: 

moorcones.mary@epamail.epa.gov. 
Some  information  about  this  rule  can  be 
accessed  via  the  Internet  at:  <http:// 
wuTi'.  epa  .gov/epaos  wer/n  on  -h  w/ 
muncpl/landfill/airport.htm>. 
SUPPLEMENTARY  INFORMATION: 

General  Information 

..4.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  RCRA-2002-0034. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  and  other  information  related 
to  this  action.  The  official  public  docket 
is  the  collection  of  materials  that  is 
available  for  public  viewing  at  the 
RCRA  Information  Center  (RIC),  located 
at  EPA  West,  Room  B-102  1301 
Constitution  Avenue,  NW,  Washington. 
DC.  This  Docket  Facility  is  open  from 
8:30  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
Docket  telephone  number  is  800—424- 
9346  or  TDD  800-553-7672  (hearing 
impaired).  In  the  Washington.  DC, 
metropolitan  area,  call  202-566-0270  or 
TDD  703-412-3323  (hearing  impaired). 
To  review  the  docket  materials  in 
person,  we  recommend  that  the  public 
make  an  appointment  by  calling  202- 
566-0270. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
<http://v\-ww.epa.gov/fedrgstr/>. 

An  electronic  version  ofthe  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  <http://wwv^-.epa.gov/ 
edocket/>  to  access  the  index  listing  of 
the  contents  of  the  official  public 
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docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  above  in  Unit  I  A.  Once  in  the 
system,  select  "search."  then  key  in  the 
appropriate  docket  identification 
number 

B.  Acronyms 

The  full  names  for  the  acronyms  used 
in  this  document  are; 


Acronym 

Definition 

AC  

Federal     Aviation     Administration 

Advisory  Circular  150/5200-34 

together    with    its    Appendix    1, 

dated  August  26,  2000 

CFR 

The  United  States  Code  of  Fed- 

eral Regulations 

EPA 

The  United  States  Environmental 

Protection  Agency 

FAA 

The  United  States  Federal  Avia- 

tion Administration 

Ford  Act 

Wendell  H    Ford  Aviation  Invest 

ment  and  Reform  Act  for  the 

21st  Century 

MSWLF 

Municipal  Solid  Waste  Landfill 

RCRA 

The  Resource  Conservation  ana 

Recovery  Act 

US 

United  States 

use 

United  Stales  Code 

I.  Purpose  of  Today's  Action 

EPA  IS  adding  a  note  at  the  end  nf  40 
CFR  258.10.  the  location  restriction 
requirements  in  the  criteria  for 
municipal  solid  waste  landfills 
(MSVVLFs),  to  inform  the  public  about 
landfill  siting  requirements  enacted  in 
the  Wendell  H.  Ford  .Aviation 
Investment  and  Reform  Act  for  the  21st 
Century.  Pub.  L.  106-181  (Ford  Act), 
enacted  on  April  5,  2000  The  Ford  Act 
is  an  aviation  statute  administered  by 
the  Federal  Aviation  Administration 
(FAA).  However,  section  503  of  the  Ford 
Act  includes  a  provisum  limiting  the 
"construction  or  establishment"  of  new- 
municipal  solid  waste  landfills 
(MSVVLFs)  after  April  5.  2000,  within 
six  miles  of  certain  smaller  public 
airports.  Therefore,  as  a  convenience  for 
owners/operators  of  MSVVLFs  and  for 
those  wishing  to  construct  or  establish 
new  MSVVLFs,  EP.-\  is  providing  a 
reference  to  the  Ford  Act  following  the 
location  requirements  that  applv  to 
MSVVLFs  under  RCRA 

On  July  11,  2002.  EPA  published  a 
direct  final  rule  (67  FR  45915)  and  a 
parallel  proposed  rule  (67  FR  45948)  to 
incorporate  the  Ford  Act  restrictions 
into  EPA's  criteria  for  MSVVLFs  under 
RCRA.  Had  the  rule  gone  into  effect,  it 
would  have  added  a  new  paragraph  (e) 


to  §  258.10  to  incorporate  the  Ford  Act 
landfill  siting  restrictions.  However, 
EPA  received  several  adverse  comments 
on  the  direct  final  rule,  therefore  the 
Agency  withdrew  the  rule  on  October  8, 
2002  (67  FR  62647) 

One  commenter  challenged  EPA's 
authority  to  issue  the  rule  under  RCRA. 
as  well  as  the  adequacy  of  the  record  to 
support  incorporation  of  the  Ford  Act 
requirements  in  the  RC^RA  criteria.  A 
second  commenter  also  questioned  the 
validity  of  data  cited  by  EPA  with 
respect  to  the  hazards  from  bird  strikes. 

After  reviewing  the  c(jmments.  EPA 
has  decided  nut  to  finalize  the  rule  as 
proposed.  Instead  of  adding  a  new 
subsection  (e)  to  40  CP'R  258.10.  EPA  is 
iiKorporating  information  about  the 
Ford  Act  in  a  note  following  the  criteria 
in  40  CFR  258  10  As  a  result,  the 
specific  limitatiims  of  the  Ford  Act  are 
not  being  iiu orporated  into  the  criteria 
for  MSVVLFs  under  RtlRA  and  are  not 
enforceable  as  part  of  EPA's  MSWLF 
criteria.  The  note  is  for  advisory 
[lurposes  only. 

Be(  duse  section  503  of  the  Ford  Act 
is  dire<:tly  applicable  to  any  "person" 
constructing  or  establishing  a  MSWLF. 
it  does  not  bv  its  terms  recquire 
iinpiementdtiiui  through  regulation.  The 
Ford  Act  does  not  amend  .Subtitle  D  of 
the  Resource  Conservation  and 
Recoverv  Act  (RCR.\).  which  EPA 
administers.  Therefore,  in  light  of  the 
comments  received.  EPA  has 
reconsidered  promulgating  a  regulation 
under  RCR.-\  that  incorporates  the  Ford 
.\ct  requirements   in  addition,  to  the 
e.xtent  that  section  503  the  F'ord  Act  is 
to  be  interpreted,  the  F'ederal  Aviation 
.•\clministration.  not  EVA.  is  the 
administering  ageiu:y  under  the  statute. 
The  FAA  has  issued  guidance 
interpreting  section  503.  .See  FAA  AC 
No  150/5200-34    For  further 
information,  the  public  should  contact 
the  FAA 

II.  Aiqiort  Safety  Location  Restrictions 

A    The  Ford  Act 

The  Ford  Act  has  been  in  effect  since 
April  5.  2000  Section  503(b)  amends  49 
L"  S.C.  44718(d).  and  states: 

(1)  No  person  shall  construct  or 
(^stablish  a  municipal  solid  waste 
landfill  (as  defined  in  tj  258.2  of  title  40. 
Code  of  Federal  Regulations,  as  in  effect 
on  the  date  of  enactment  of  this 
subsec:tion)  that  receives  putrescible 
waste  (as  defined  in  §  257.3-8  of  such 
title)  with  6  miles  of  a  public  airport 
that  has  received  grants  under  chapter 
471  and  is  primarilv  served  by  general 
aviation  aircraft  and  regularly  scheduled 
flights  of  aircraft  designed  for  60 
passengers  or  less  unless  the  .State 


aviation  agency  of  the  State  in  which 
the  airport  is  located  requests  that  the 
Administrator  of  the  Federal  Aviation 
Administration  exempt  the  landfill  from 
the  application  of  this  subsection  and 
the  Administrator  determines  that  such 
exemption  would  have  no  adverse 
impact  on  aviation  safety. 

(2)  Limitation  on  Applicability — 
Paragraph  1  shall  not  apply  in  the  State 
of  Alaska  and  shall  not  apply  to  the 
construction,  establishment,  expansion  , 
or  modification  of,  or  to  any  other 
activity  undertaken  with  respect  to,  a 
municipal  solid  waste  landfill  if  the 
construction  or  establishment  of  the 
landfill  was  commenced  on  or  before 
the  date  of  enactment  of  this  subsection. 

Section  503(c)  of  the  Ford  Act 
establishes  civil  penalties  for  violations 
of  the  limitations  on  siting  landfills  set 
forth  above  in  section  503(b). 

As  previously  stated,  these  landfill 
siting  restrictions  are  directly  applicable 
to  any  person  constructing  or 
establishing  a  new  landfill  as  those 
terms  are  defined  in  the  statute  and 
interpreted  by  the  FAA,  the  agency 
charged  with  administering  the  Ford 
Act.  Therefore,  it  is  not  necessary  for 
EPA  to  incorporate  these  provisions  into 
the  MSWLF  criteria.  Today's 
amendment  to  include  a  reference  to 
section  503  of  the  Ford  Act  in  a  note  to 
40  CFR  258.10,  which  is  the  section  of 
the  criteria  that  sets  forth  the  location 
restrictions  for  airport  safety  under 
RCRA,  Subtitle  D,  is  solely  for  the 
convenience  of  the  public. 

B.  Criteria  for  Landfill  Siting  Under 
RCRA 

Nothing  in  this  notice  amends  the 
requirements  of  40  CFR  258,10,  which 
sets  forth  location  restrictions  for 
MSWLFs  to  address  airport  safety. 
Section  258.10(a)  and  (c)  contain 
requirements  for  new  MSWLFs,  existing 
MSWLFs  and  lateral  expansions  of 
landfills  that  are  located  within  10,000 
feet  of  any  airport  runway  used  by 
turbojet  aircraft  or  within  5,000  feet  of 
any  airport  runway  used  only  by  piston- 
type  aircraft.  Owners  or  operators  of 
such  landfills  are  required  to  (l) 
demonstrate  that  the  MSWLFs  are 
designed  and  operated  so  as  not  to 
"pose  a  bird  hazard  to  aircraft;  (2)  place 
a  copy  of  the  demonstration  in  the 
MSWLF  operating  record,  and  (3)  notify 
the  State  Director  that  it  has  been  placed 
in  the  operating  file.  "State  Director"  is 
defined  as  the  chief  administrative 
office  of  the  lead  state  agency 
responsible  for  implementing  the  state 
permit  program  for  40  CFR  part  258 
regulated  facilities." 

Section  258(b)  applies  to  new 
MSWLFs  and  lateral  expansions 
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proposed  to  be  constructed  within  a 
five-mile  radius  of  the  end  of  any  airport 
runway  used  by  a  turbojet  or  piston-type 
aircraft.  For  such  proposed  new 
MSWLFs  and  lateral  expansions,  the 
owner  or  operator  must  notify  the 
affected  airport  and  the  FAA. 

Section  258.10(d)  defines  "airport"  to 
mean  a  "public-use  airport  open  to  the 
public  without  prior  permission  and 
without  restrictions  within  the  physical 
capacities  of  available  facilities."  This 
subsection  also  defines  "bird  hazard." 

List  of  Subiects  in  40  CFR  Part  258 

Environmental  protection,  Reporting 
and  recordkeeping  requirements.  Waste 
treatment  and  disposal.  Water  pollution 
control. 

Dated;  October  2.  2003. 

Thomas  Dunne, 

Associate  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 

■  For  the  reasons  discussed  in  the 
preamble,  title  40  chapter  1  of  the  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  258— [AMENDED] 

■  1 .  The  authority  citation  for  part  258 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1345(d)  and  (e);  42 
U.S.C.  6902(a),  6907,  6912(a),  6944.  6945(c) 
and  6949a(c); 

■  2.  Section  258.10  is  amended  by 
adding  a  note  to  the  end  of  the  section 
to  read  as  follows: 

§258.10    Airport  safety. 


Note  to  §258.10:  A  prohibition  on  locating 
a  new  MSVVLF  near  certain  airports  was 
enacted  in  Section  503  of  the  Wendell  H. 
Ford  Aviation  Investment  and  Reform  Act  for 
the  21st  Century  (Ford  Act),  Pub.  L.  106-181 
(49  U.S.C.  44718  note).  Section  503  prohibits 
the  "construction  or  establishment"  of  new 
MSWLFs  after  April  5,  2000  within  six  miles 
of  certain  smaller  public  airports.  The 
Federal  Aviation  Administration  (FAA) 
administers  the  F"ord  Act  and  has  issued 
guidance  in  FAA  Advisory  Circular  150/ 
5200-34.  dated  August  26,  2000.  For  further 
information,  please  contact  the  FAA. 

IFR  Doc.  03-25934  Filed  10-14-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  5 
[FCC  03-207] 

Experimental  Radio  Licerraes  and 
Authorizations 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Commission's  rules  which  apply  to 
experimental  radio  licensing.  The 
primary  revision  requires  that  all 
applications  for  licenses  for 
Experimental  Radio  stations  be  filed 
electronically.  We  are  codifying  the 
existing  requirement  that  any  objections 
to  Experimental  Radio  license 
applications  must  comply  with  the 
provisions  of  the  Commission's  rules 
governing  informal  objections. 
DATES:  Effective  November  14.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Burtle,  Office  of  Engineering  and 
Technology,  (202)  418-2445,  or  Doug 
Young,  Office  of  Engineering  and 
Technology,  (202)  418-2440. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order 
adopted  August  15,  2003,  and  released 
August  20,  2003,  that  finalizes  those 
regulations.  The  full  text  of  this 
Commission  decision  is  available  on  the 
Commission's  Internet  site  at  http:// 
www.fcc.gov.  It  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center.  Room  CY-A257, 
445  12th  Street,  SW.,  Washington,  DC 
20554.  The  complete  text  of  this 
document  also  may  be  purchased  from 
the  Commission's  copy  contractor. 
Qualex  International,  445  12th  Street. 
SW.,  Room,  CY-B402,  Washington.  DC 
20554.  The  full  text  may  also  be 
downloaded  at:  http://wv^'v\:fcc.gov. 
Alternative  formats  are  available  to 
persons  with  disabilities  by  contacting 
Brian  Millin  at  (202)  418-7426  or  TTY 
(202) 418-7365. 

Summary  of  the  Order 

1.  The  Order.  63  FR  64199,  November 
19,  1998,  revised  the  rules  in  the 
Experimental  Radio  Service  to  promote 
technical  innovation  and  new  services 
by  encouraging  experiments:  ensure  that 
experimental  licenses  do  not  result  in 
abuse  of  our  processes:  eliminate 
unnecessary  and  burdensome 
experimental  regulations:  and  protect 
public  safety  frequencies. 

2.  Electronic  Filing.  Since  November 
18,  1998,  the  application  forms 


applicable  to  licenses  for  Experimental 
Radio  stations  could  be  submitted  to  the 
Commission  electronically.  These  forms 
are: 

a.  FCC  Form  405,  Application  for 
Renewal  of  Experimental  License  or 
STA. 

b.  FCC  Form  442.  Application  for 
New  or  Modified  Experimental  Radio 
Station  Authorization. 

c.  FCC  Form  702,  Application  for 
Consent  to  Assignment  of  Radio  Station 
Construction  Authorization  or  License 
(For  Stations  in  Services  Other  Than 
Broadcast). 

d.  FCC  Form  703,  Application  for 
Consent  to  Transfer  Control  of 
Corporation  Holding  Station  License. 

e.  Special  Temporary  Authority 
(STA).  Application  for  STA. 

f.  Add  Attachments.  Form  for 
Submitting  Additional  Exhibits  to  an 
Existing  Experimental  Licensing 
Application. 

g.  Submit  Correspondence,  Form  for 
Replying  to  Correspondence  Sent  by  the 
OET  ELS  Branch  Pertaining  to  a 
Pending  Application. 

h.  Amend/Complete  Application, 
Form  for  Amending  or  Completing  a 
Page  on  a  Previously-Filed  Experimental 
Radio  Licensing  Application 

2.  These  forms  have  been  accessible  at 
the  official  web  site  of  the  Commission's 
Office  of  Engineering  and  Technology. 
https://gullfoss2.fcc.gov/prod/oet/cf/els/ 
index.cfm.  Of  the  769  total 
Experimental  Radio  license  application 
filings  in  calendar  year  2002.  88%  were 
filed  electronically.  In  the  Quarter 
ending  March  31.  2003.  215  filings  were 
submitted,  and  93%  of  these  were  made 
electronically.  By  requiring  that 
applications  for  Experimental  Radio 
licenses  henceforth  be  filed 
electronically,  we  are  taking  another 
step  toward  the  Commission's 
compliance  with  Section  1704  of  the 
Government  Paperwork  Elimination 
Act.  We  do,  however,  recognize  that  the 
mandator\'  electronic  filing  requirement 
could  impose  unusual  burdens  on  some 
filers  and  that,  therefore,  it  may  be 
appropriate  for  us  to  consider  granting 
limited  waivers  of  this  requirement. 
Such  waivers,  however,  will  not  be 
routinely  granted  and  the  filing  party 
must  plead  with  particularity  the  facts 
and  circumstances  warranting  relief. 

3.  Mandatory  electronic  filing  of 
applications  for  Experimental  Radio 
licenses  will  commence  on  Januarv'  1. 
2004.  This  change  is  reflected  in  the 
amendments  to  part  5  of  the 
Commission's  Rules,  47  CFR  5.1-5.125. 
Because  this  change  from  voluntary'  to 
mandatory  electronic  filing  is  merely 
procedural  in  nature  and  does  not 
substantively  change  the  information 


59336        Federal  Register/ Vol.  68,  No.  199/ Wednesday,  October  15,  2003 /Rules  and  Regulations 


required  to  be  filed  with  the 
Commission,  the  notice  and  comment 
requirements  of  the  Administrative 
Procedure  Act  are  inapplicable.  Paper 
versions  of  these  forms  will  not  be 
accepted  for  filing  after  December  1 1 . 
2003.  unless  accompanied  by  an 
appropriate  request  for  waiver  of  tht' 
electronic  filing  requirement 

4  Informal  Ohiectinns.  Applications 
for  E.xperimental  Radio  licenses  are  not 
subject  to  the  public  notice 
requirements  of  section  309(b)  of  the 
Communications  Act.  of  1934.  as 
amended,  and,  therefore,  the  proper 
procedure  for  opposing  such 
applications  is  to  file  an  informal 
objection.  However,  there  is  no 
provision  in  part  5  of  the  rules  that 
expresslv  address  this  pf)int.  To  codify 
this  requirement,  we  are  adding  4j  5.95, 
which  will  provide  for  the  filing  of 
informal  objections  that  comply  with 
the  requirements  set  forth  in  i(*?  1.41- 
1.52  of  the  rules.  We  continue  to  prefer 
the  use  of  informal  procedures  in  the 
context  of  part  5.  which  "contemplate[sl 
that  experimental  In  ensees  will 
cooperate  in  good  faith  with  Iregular] 
service  licensees  to  prevent  harmful 
interference  to  the  affected  services,  to 
inv'estigate  anv  c:omplaints  of 
interference,  and  to  take  appropriate 
measures  to  mitigate  interference"  and 
require  that  "in  the  event  of  unmitigable 
harmful  interference,  experimental 
operations  must  cease  immediately." 
Because  this  amendment  merely 
clarifies  an  existing  procedure  and 
makes  no  substantive  changes  to  the 
Clommission's  rules,  it  also  is  exempt 
from  the  notice  and  comment 
requirements  of  the  .-\dministrative 
Procedure  .\c;t 

5  Pursuant  to  sections  4.  302.  and  303 
of  the  Communications  Act  of  1934.  as 
amended,  47  U.S.C.  154.  302.  and  303, 
this  Order  IS  ADOPTED 

List  of  Subjects  in  47  CFR  Part  5 

Radio.  Reporting  and  recordkeeping 
requirements 

Federal  Communications  Commission. 
Marlene  H.  Dortch. 

Sfcrffor. 

Rule  Changes 

■  P"or  the  reasons  discussed  in  the 
preamble,  the  Federal  C'ommunications 
C^ommissum  amends  47  CFR  part  5  as 
follows 

PART  5— €XPERIMENTAL  RADIO 
SERVICE  (OTHER  THAN  BROADCAST) 

■  1.  The  author! tv  citation  for  part  5 
continues  to  read  as  follows: 

Authority:  Sees  4,  302,  303,  48  Stat   1066, 
1082.  as  amended;  47  U.S.C.  134,  302,  303. 


IntPrpret  or  apply  sec  301.  48  Stat.  1081.  as 
.iiiiMiKled    47  U.S.C.  301 

■  la.  Section  5.55  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read  as 

follows 

§  5.55     Filing  of  applications. 

(a)  To  assure  that  necessary 
information  is  supplied  in  a  consistent 
manner  bv  all  persons,  standard  forms 
are  prescribed  for  use  in  connection 
with  the  majority  of  applications  and 
reports  submitted  for  C^ommission 
consideration  Standard  numbered 
forms  applicable  to  the  Experimental 
Radio  Service  are  discussed  in  §  5.59 
and  may  be  accessed  electronically  at 
the  Office  of  F'ngineeriiig  and 
Technology  Web  site  hltps:// 
guUfoss2.fcc.gov/ prod/nt^t/cf/els/ 
indpx  cfm  If  no  standard  form  is 
iip()licable.  the  iiitoriii.il  application 
procedure  outlined  in  *5  5.59(0  should 
be  followed 

fb)  Anv  applii  ation  for  radio  station 
authorization  sh.ill  be  submitted 
electronically  through  the  Office  of 
Engineering  and  Technologv  Web  site 
htt  ps:/ /gull  fnss2.frc. gov  pr(^(l/ot't,''<f /pis/ 
index  c fill  effective  laiuiary  1,  2004  .Any 
correspondence  relating  thereto  that 
cannot  be  submitted  electronicallv  shall 
instead  be  submitted  to  the 
(Commission's  Office  of  tingineering  and 
Technology.  Washington,  D(J  20554 
(Applications  re(|uiring  fees  as  set  forth 
in  part  1    subp.irt  (.  of  this  i  hapter  must 
be  filed  in  accordance  with  §  0.401(b)  of 
this  chapter.) 


■  2.  ,Section  5.61  is  amended  bv  revising 
the  introductorv'  text  nf  paragraph  (cj  to 
read  as  follows: 

§5.61     Procedure  for  obtaining  a  special 
temporary  auttiorization. 

•  •  •  •  « 

(c)  .\n  applic.itinii  for  s[)ecial 
temporar\  authorization  shall  be  filed 
electronu  all>  througli  the  Office  of 
Engineering  and  Technology  Web  site 
https://gullfi)ssJ  fir  gnv/prod/opt/cf/pis/ 
index. cfm  effective  (anuarv  1,  2004  and 
shall  I  (Jiit.un  the  following  information: 
•         *  *         *  « 

■  3.  .Section  5.95  is  added  to  read  as 
follows: 

§5.95     Informal  objections. 

.A  pefMiH  111  eiititv  liesiring  to  object 
to  or  til  oppose  ,in  Ex(ieriiiiental  Radio 
applicatimi  for  a  station  lictmse  or 
authonzatmn  inav  file  an  informal 
objection  against  that  application  The 
informal  objectum  and  .uiv  respcmsive 
pleadings  shall  (  ompU  with  the 


requirements  set  forth  in  §§  1.41 
through  1.52  of  this  chapter. 

(FR  Doc.  03-25967  Filed  10-14-03;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[CS  Docket  No.  9S-184;  FCC  03-9] 

RIN  306&-AG02 

Telecommunications  Services  Inside 
Wiring 

AGENCY:  Federal  Communications 

(Commission. 

ACTION:  Final  rule;  announcement  of 

effective  date. 

SUMMARY:  The  Federal  Communications 
Commission  received  Office  of 
Management  and  Budget  (OMB) 
approval  on  April  23,  2003,  for  the 
revised  public  information  collection. 
Inside  \Viring,  OMB  Control  Number 
3060-0692.  The  Commission  announces 
the  effective  date  for  revisions  made  in 
the  rule  concerning  cable  home  run 
wiring  published  at  68  FR  13850  (March 
21,  2003). 

DATES:  The  amendments  to  47  CFR 
76.620,  76.802  and  76.804  published  at 
68  FR  13850,  March  21,  2003  are 
effective.  May  20,  2003. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Communications  Commission 
released  the  First  Order  on 
Reconsideration  and  Second  Report  and 
Order;  [-Ordpr-  and  "2nd  R6-0")  CS 
95-184,  MM  92-260,  FCC  03-9  on 
January  29,  2003.  The  document  revises 
rules  the  Commission  adopted  related  to 
cable  home  run  wiring  and  resolves 
issues  raised  by  the  Commission 
regarding  exclusive  and  perpetual 
contracts.  The  Commission  gave  notice 
in  the  Federal  Register  (68  FR  13850, 
March  21,  2003)  that  the  revisions  to  its 
rules  made  pursuant  to  the  Order  and 
2nd  RS-O  would  become  effective  on 
May  20,  2003,  except  for  §§  76.620, 
76.802  and  76.804.  These  sections 
contained  information  collection 
requirements  that  had  not  been 
approved  by  OMB.  The  Commission's 
notice  stated  that  it  would  publish  a 
document  in  the  Federal  Register 
announcing  the  effective  date  for  the 
modifications  to  these  sections.  The 
Commission  hereby  gives  notice  that  it 
received  OMB  approval,  OMB  Control 
No,  3060-0692,  for  the  revised 
information  collection  in  the  Order  and 
2nd  R6-0  on  April  23,  2003.  The 
Commission  therefore  gives  notice  that 
the  effective  date  for  revisions  to 
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§§  76.620.  76.802  and  76.804  made  in 
the  Order  and  2nd  R&O  is  May  20,  2003. 
Pmsuant  to  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13,  an  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  vmless  it  displays  a 
currently  valid  control  number. 
Notwithstanding  any  other  provisions  of 
law,  no  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  CPRA)  that 
does  not  display  a  valid  control  number. 
For  questions  regarding  the  effective 
date  for  revisions  to  the  above-named 
sections  contact  Cheryl  Komegay, 
Media  Bureau,  Policy  and  Rules 
Division  at  (202)  418-7200  or  via  the 
Internet  at  cheryI.komegay@fcc.gov. 
Questions  concerning  this  revised 
information  collection  should  be 
directed  to  Leslie  F.  Smith,  Federal 
Communications  Commission,  (202) 
418-0217  or  via  the  Internet  at 
Leslie.  Smith@fcc.gov. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

IFR  Doc.  03-25968  Filed  10-14-03;  8:45  am] 

BtLUNG  CODE  6712-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AH59 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reclassification  of 
Lesqueretia  nittormla  (Missouri 
Bladderpod)  From  Endangered  to 
Threatened 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  are 
reclassifying  Lesquerella  filiformis 
(Missouri  bladderpod)  from  endangered 
to  threatened  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
because  the  endangered  designation  no 
longer  correctly  reflects  the  current 
status  of  this  plant.  This  reclassification 
is  based  on  the  plant's  significant 
progress  toward  recovery.  Since  the 
time  of  listing,  the  number  of  known 
populations  of  the  plant  has 
substantially  increased  and  the  threats 
to  some  of  the  larger  populations  have 
decreased  because  of  land  acquisition, 
landowner  contact  programs,  and 
beneficial  management  initiatives. 
Federal  protection  and  recovery 


provisions  provided  by  the  Act  for 
threatened  plants  are  hereby  extended 
to  the  Missouri  bladderpod. 
DATES:  This  final  rule  is  effective  on 
November  14,  2003. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  Columbia  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  608  E.  Cherry 
Street,  Room  200,  Columbia,  MO 
65201-7712. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
McKenzie,  Ph.D.,  Columbia  Field  Office 
(see  ADDRESSES  section)  (telephone: 
573/876-1911,  ext.  107;  e-mail: 
paul_mckenzie@fws.gov;  facsimile:  573/ 
876-1914).  Individuals  who  are  hearing 
impaired  or  speech  impaired  may  call 
the  Federal  Relay  Service  at  800/877- 
8337  tor  TTY  assistance. 
SUPPLEMENTARY  INFORMATION: 

Background 

Lesquerella  filiformis  (Missouri 
bladderpod)  is  an  annual  plant  with 
erect,  hairy  stems  approximately  20 
centimeters  (cm)  (8  inches  (in))  in 
height  that  branch  from  the  plant's  base. 
Basal  leaves  are  hairy  on  both  surfaces, 
1.0-2.25  cm  (0.4-O.9  in)  long,  0.3-1.0 
cm  (0.1-0.4  in)  vdde,  broadly  rounded, 
and  tapering  to  a  narrow  petiole.  Stem 
leaves  are  densely  hairy  with  stellate 
hairs  on  both  surfaces,  1.0-3.2  cm  (0.4- 
1.3  in)  long  and  1.6-16  millimeters 
(mm)  (0.06-0.6  in)  wide,  and  have  a 
silvery  appearanco.  Bright  yellow 
flowers  with  four  petals  occiu  at  the  top 
of  the  stems  in  late  April  or  early  May 
(Morgan  1980).  Missouri  bladderpod  is 
restricted  to  shallow  soils  of  limestone 
glades  in  southwestern  Missouri 
(Hickey  1988;  Thomas  1996)  and 
northwestern  Arkansas  and, 
occasionally,  dolomite  glades  in  north- 
central  Arkansas  (John  Logan,  Missouri 
Department  of  Natiual  Resources 
(MDNR),  pers.  comm.  2000). 

Lesquerella  filiformis  Rollins,  a 
member  of  the  mustard  family 
(Brassicaceae),  was  first  collected  in 
1887  in  southwestern  Missouri.  Payson 
(1921),  however,  misapplied  the  name 
Lesquerella  angustifolia  (Nutt.)  S.  Wats, 
to  these  early  collections.  Rollins  (1956) 
formally  described  Lesquerella  filiformis 
as  a  distinct  species,  and  its  taxonomic 
validity  was  further  supported  in  a 
subsequent  monograph  on  the  genus 
Lesquerella  in  North  America  by  Rollins 
and  Shaw  (1973). 

Historically,  Missouri  bladderpod  was 
believed  to  be  a  State  endemic  plant 
known  solely  from  a  few  sites  in  two 
counties  in  southwestern  Missouri 
(Morgan  1980:  U.S.  Fish  and  Wildlife 
Service  1988).  In  1980,  a  total  of  550 


individual  plants  were  estimated  at  4 
sites,  and  at  the  time  of  listing  as 
endangered  in  1987,  an  estimated  5,000 
plants  were  determined  to  occur  at  9 
sites  (Morgan  1980;  52  FR  679,  January 
8,  1987).  At  the  time  of  the  completion 
of  the  Missouri  Bladderpod  Recovery 
Plan  in  1988,  the  species  was  known 
from  11  sites  in  Christian,  Dade,  and 
Greene  Counties,  MO  (U.S.  Fish  and 
Wildlife  Service  1988).  During  that  same 
year,  the  Service  funded  a  4-county 
survey  for  the  species  in  Missouri,  and 
an  additional  45  sites  were  located 
(Hickey  1988).  A  followup  survey  in 
1989  yielded  an  additional  13  sites 
(Thurman  and  Hickey  1989).  Further 
botanical  explorations  led  to  the 
discovery  of  16  additional  sites, 
including  locations  in  an  additional 
county  in  Missouri  (Lawrence  County) 
and  one  site  each  in  Izard  and 
Washington  Counties,  AR  (Theo  Witsell, 
Arkansas  Natiu^  Heritage  Commission. 
in  litt.  2002).  In  the  spring  of  1997. 
Missouri  Department  of  Conservation 
(MDC)  botanist  Bill  Summers  (while 
working  on  the  Flora  of  Missouri 
project)  discovered  the  species  at  a 
limestone/dolomite  quarry  in  Izard 
County,  northcentral  Arkansas  (Theo 
Witsell,  in  litt.  2002).  Subsequent 
investigations  following  this  find  led  to 
documentation  of  an  additional  site  in 
Washington  County,  northwestern 
Arkansas,  discovered  in  1992  (Theo 
Witsell,  in  litt.  2002).  In  the  spring  of 
1998,  surveys  were  expanded  in 
Arkansas,  and,  although  no  new  sites 
were  discovered  in  the  State,  a  more 
extensive  population  of  Missouri 
bladderpod  was  found  at  the  Izard 
County  site  than  had  been  originally 
discovered  in  1997  (John  Logan, 
Arkansas  Natural  Heritage  Conunission, 
pers.  comm.  1998).  The  population  at 
the  Washington  County  site  had  not 
been  observed  since  1992  until  it  was 
rediscovered  on  May  1,  2002,  when 
approximately  500  flowering  and 
fruiting  plants  were  discovered  on  a 
small  glade  opening  at  the  original  1992 
site  (Theo  Witsell.  in  litt.  2002). 
Currently.  Missouri  bladderpod  is 
known  to  occur  at  a  total  of  61  sites  in 
4  counties  in  Missouri  and  2  sites  in  2 
counties  in  Arkansas. 

Population  levels  of  Missouri 
bladderpod  fluctuate  widely  as  is 
tvpical  of  winter  annuals,  depending  on 
edaphic  (soil)  and  climatic  conditions, 
and  factors  such  as  seed  crop  from  the 
preceding  season,  seed  survival  in  the 
seed  bank,  recruitment  from  the  seed 
bank,  and  the  survival  of  growing  plants 
(Thomas  1998).  Annual  monitoring  data 
have  been  collected  for  a  minimum  of 
11  consecutive  years  at  two  Missouri 
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sites,  and  irregular  monitoring  has 
occurred  at  numerous  other  sites. 
Thomas  (1998)  and  Boetsch  [in  lift. 
2002)  reported  changes  in  population 
status  of  Lesquerella  filiformis  between 
1988  and  2003  on  National  Park,  Service 
(NPS)  property  at  Bloody  Hill  Glade. 
Wilson's  Creek  National  Battlefield,  and 
observed  that  the  population  varied 
from  0  to  303.446  plants,  with  an 
average  annual  population  of  53.862 
plants  (Table  1).  The  MDC  monitored  21 
permanent  plots  within  1  population  at 
the  Rocky  Barrens  Conservation  Area 
between  1992  and  2003  and  noted  that 
the  number  of  individual  plants  varied 
from  2  to  3.584  (Tim  Smith.  MDC,  in 
litt  2003,  Table  1).  Nhmitoring  of  a 
population  at  Cave  Springs  Outcrop 
Glade  in  Dade  Countv  in  1980.  1984, 
1988,  1990.  and  1993  yielded  500.  545, 
50.  0.  and  0  plants,  respectively  (MDC^ 
2002a).  To  date,  the  maximum 
population  estimate  at  the  Izard  ('ount\ , 
AR  site  has  been   "tens  of  thousands  of 
plants.'  in  1997.  while  in  1999  only  a 
few  plants  were  found  at  the  same  site 
(Theo  VVitsell.  in  litt.  2002).  Irregular 
monitoring  (a  minimum  of  4  years  of 
data  between  1993  and  1999)  at  seven 
Nature  Conservancv  registrv  sites 
vielded  similar  fluctuatiims  in 
population  numbers  as  described 
elsewhere,  with  estimates  ranging  from 
0  to  47  plants  at  the  smallest  population 
and  3  to  3.448  plants  at  the  largest 
(Susanne  Greenlee,  TNCi,  in  litt.  1999; 
MDC  2002a). 

Table  1.  Annual  Population  Esti- 
mates OF  Missouri  Bladderpod 
ON  Bloody  Hill  Glade  (Wilson's 
Creek  National  Battlefield)  and 
IN  21  Plots  at  Rocky  Barrens 
Conservation  Area,  Greene 
County.  MO.  1988-2003  (From 
Thomas  1998;  Tim  Smith,  in  litt. 
2003:  John  Boetsch.  in  litt.  2002: 
Mike  DeBacker.  in  litt.  2003). 


Estimated  Population  Size 
(number  of  plants) 

Year 

Bloody  Hill 
Glade 

Rocky 

Barrens 
Conserva- 
tion Area 
(21  plots) 

1988  

58,351 

31.911 

10,154 

303  446 

24.611 

0 

0 

18.514 

88.166 

33.873 

30.475 

1989  ...„ 

1990  

1991  

1992  

110 

1993  

1  21 1 

1994  

200 

1995  

2  295 

1996  

224 

1997  

3  584 

1998 

1,283 

Table  1.  Annual  Population  Esti- 
mates OF  Missouri  Bladderpod 
ON  Bloody  Hill  Glade  (Wilson's 
Creek  National  Battlefield)  and 
IN  21  Plots  at  Rocky  Barrens 
Conservation  Area,  Greene 
County,  MO,  1988-2003  (From 
Thomas  1998:  Tim  Smith,  in  litt. 
2003:  John  Boetsch,  in  litt.  2002; 
Mike  DeBacker,  in  litt.  2003).— 
Continued 


Estimated  Population  Size 
(numt)er  of  plants) 


Year 


Bloody  Hill 


Rocky 

Barrens 
Conserva- 


Glade 

tion  Area 
(21  plots) 

1999        

66.650 
72.623 

145,604 

2,401 

50,701 

320 

2000        

143 

2001        

2 

2002       

713 

2003     

2,438 

Average  

58.593 

M.0441 

Average  within  21    permanent  plots — total 
population  size  at  this  site  is  much  larger 

An  examination  of  the  status  of  most 
extant  sites  fnllowing  the  procedures 
established  by  Hickev  (19HK)  was 
conducted  in  the  spring  of  2000.  Hickey 
visited  52  extant  sitos  between  April 
ruul  May  .uid  noted  that;  (1)  Populations 
of  the  species  w(!re  found  in  the  same 
terrace  or  rock  shelf  as  they  were  in 
1988-1990.  and  (2)  some  .sites  exhibited 
lowfr  numbers  than  iii  1 988-1990. 
apparently  attributable  to  the  drought 
conditions,  an  increase  in  cedar  density 
or  eiuroachinent  of  other  woody 
vegetation,  or  competition  from  exotic 
species  of  brome  grasses  [Bromus  spp.]. 
Population  density  at  some  loc:ations 
increased  app<irentl\'  because  of  tree 
removal  and  maintained  grazing  (Hickey 
2000).  Continued  long-term  monitoring 
of  some  larger  sites  in  Missouri  and  the 
site  in  Izard  (limntv,  AR.  is  also 
planned 

In  years  when  germination, 
overwinter  survival,  seedling 
establishment,  and  plant  growth  are 
ideal.  LfsqutTflhi  jiUfonnis  populations 
can  be  so  large  as  to  make  rangewide 
population  estimates  extremely 
difficult   Despite  the  difficulty, 
estimates  made  by  Hickey  (1988)  at  55 
sites  in  Missouri  yielded  approximately 
400.000  plants  Had  rangewide 
estimates  been  taken  in  1991  when 
303. 44B  plants  were  estimated  at  Bloody 
Hill  Glade.  Wilsons  Oeek  National 
Battlefield  (Table  1.  Thomas  1998).  the 
population  that  year  likely  would  have 
exi;eeded  500.000  plants.  However, 
given  the  extreme  annual  fluctuations  in 


population  size,  only  long-term 
monitoring  efforts  patterned  similarly  to 
the  protocol  developed  for  the  Wilson's 
Creek  National  Battlefield  (Kelrick 
2001a,  2001b)  can  accurately  reflect  tha 
true  population  status  and  trend  of  this 
species  and  effectively  evaluate  the 
efficacy  of  management  regimes  on 
bladderpod  habitat  (Thomas  1998). 

The  current  63  extant  sites  have  the 
following  Nature  Conservancy  Natural 
Community  rankings:  (1)  11  (10  in 
Missouri  and  1  in  Arkansas)  are  graded 
A  (i.e..  are  relatively  stable  and 
undisturbed  natural  communities  with  a 
high  diversity  of  conservative  species); 
(2)  18  (all  in  Missouri)  are  graded  B  [i.e., 
late  successional  or  lightly  disturbed 
communities,  or  recently  lightly 
disturbed  or  moderately  disturbed  in  the 
past  but  now  recovered,  and  the 
biological  diversity  has  not  been  greatly 
reduced);  (3)  1  in  Arkansas  is  graded  AB 
[i.e..  intermediate  between  A  and  B);  (4) 
17  in  Missouri  are  graded  C  [i.e.. 
midsuccessional.  moderately  to  heavily 
disturbed  communities,  or  moderate 
recent  disturbance  or  heavy  past 
disturbance  with  decreased  recent 
disturbance);  and  (5)  16  in  Missouri  are 
graded  D  [i.e..  early  successional  or 
severely  disturbed  communities  where 
the  structure  and  composition  of  the 
community  has  been  severely  altered 
with  few  characteristic  native  species 
present)  (MDC  2002a;  Theo  Witsell.  in 
litt.  2002), 

Threats  identified  by  the  Service  at 
the  time  of  listing  (52  FR  679.  [anuary 
8,  1987)  were:  (1)  Vulnerability  of  small 
populations  to  overcollecting  and 
human  disturbance.  (2)  lack  of  research 
on  proper  management  techniques 
necessary  to  maintain  and  promote 
populations  of  the  species,  (3)  potential 
impacts  of  annual  maintenance 
activities  to  populations  located  on 
highway  rights-of-way,  (4)  seed 
destruction  by  insects  and  fungal 
infections,  and  (5)  inadequate  protection 
or  management  on  public  and  private 
property  necessary  for  the  species' 
continued  existence.  Subsequently,  the 
Service  (1988)  documented  the  presence 
of  exotic  plant  species,  such  as  Bromus 
tectorum  (a  cheat  grass),  in  bladderpod 
habitat  as  a  significant  threat,  and  this 
was  further  supported  by  observations 
by  Hickey  (1988,  2000)  and  Thomas 
(1996.  1998).  Additionally,  Hickey 
(1988,  2000)  and  Thomas  (1996) 
identified  development,  especially  land- 
use  changes  resulting  from  urban 
expansion,  as  a  major  threat  to  the 
species,  and  Hickey  (1988)  noted  an 
increase  in  grazing  pressure  at  some  of 
the  sites  discovered  during  a  four- 
county  survey. 
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Although  no  specific  reclassification 
(endangered  to  threatened)  criteria  were 
provided  in  the  Recovery  Plan,  the 
following  recovery  (delisting)  criteria 
were  given:  30  self-sustaining 
populations,  15  of  which  are  in  secure 
ownership,  must  be  at  least  one-half 
acre  in  size  each  and  show  self- 
sustaining  populations  for  at  least  7 
years  (U.S.  Fish  and  Wildlife  Service 
1988).  We  indicated  that  these  recovery 
goals  could  be  accomplished  through 
the  following  actions:  (1)  An  inventory 
of  suitable  habitat  for  new  populations, 
(2)  the  protection  and  management  of 
existing  popidations,  (3)  the  continued 
monitoring  of  populations  and  initiation 
of  research  on  the  species,  (4)  the 
development  and  initiation  of 
management  programs  on  protected 
sites,  (5)  the  establishment  of  new 
populations  on  public  land,  and  (6)  the 
development  of  public  awareness  and 
support  to  further  the  conservation  of 
the  species. 

Although  some  information  gaps 
concerning  the  life  history  requirements 
of  Lesquerella  filiformis  remain, 
research  conducted  since  the  species 
was  listed  in  1987  has  significantly 
improved  ova  understanding  of  the 
ecological  needs  of  this  species.  Dr. 
Michael  Kelrick  (Truman  State 
University,  MO)  has  conducted  and 
supervised  graduate  student  work  on 
demographics;  seed  bank  ecology; 
matrix  population  dynamics  used  in  the 
development  of  a  population  model  and 
protocol  for  long-term  monitoring; 
analyses  of  the  effectiveness  of  various 
management  prescriptions  utilized  to 
restore  and  enhance  bladderpod  habitat; 
reproductive  success;  fecimdity;  and 
factors  influencing  geimination, 
seedling  establishment  and  vegetative 
growth,  metapopulation  dynamics,  and 
genetic  diversity  within  and  between 
populations  [e.g.,  Harms  1992;  Graham 
1994).  Lisa  Potter  Thomas  of  the  NPS  at 
Wilson's  Creek  National  Battlefield  has 
also  conducted  extensive  research  on 
the  species  involving  life  history 
ecology  {e.g.,  factors  influencing 
survivorship,  plant  vigor,  and 
reproduction);  the  potential  impacts  of 
human  foot  trampling  on  the  species; 
techniques  useful  in  controlling  exotic 
plants  in  bladderpod  habitat;  an 
examination  of  microhabitat  parameters; 
and  demographic  studies  that  centered 
on  germination,  density  of  flowering 
stems,  siuvivorship,  and  fecimdity 
(Thomas  and  Jackson  1990;  Thomas  and 
Willson  1992;  Thomas  1996, 1998). 

Other  recommended  research  and 
recovery  activities  include:  (1) 
Investigating  the  pollination  ecology  of 
the  species;  (2)  revising  the  Recovery 
Plan  objective  established  in  1988  to 


reflect  the  current  knowledge  of  the 
species;  (3)  securing  funding  to  provide 
necessary  information  essential  to 
complete  recovery  and  to  facilitate  the 
removal  of  the  species  fi-om  the  list  of 
federally  protected  species;  (4) 
evaluating  the  efficacy  of  different 
management  techniques;  and  (5) 
assuring  that  threats  such  as  vuban 
development  and  competition  from 
exotic  plants,  both  of  which  result  from 
rapid  population  growth  and 
urbanization,  do  not  increase  (The 
Natiu-e  Conservancy  2002;  Hickey  1988; 
U.S.  Fish  and  Wildlife  Service  1988; 
Thomas  and  Jackson  1990;  Thomas 
1996). 

Previous  Federal  Actions 

Section  12  of  the  Act  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report,  within  1  year  after 
passage  of  the  Act,  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct.  This  report, 
designated  as  House  Document  No.  94- 
51,  was  presented  to  Congress  on 
January  9,  1975.  On  July  1,  1975,  the 
Director  of  the  Service  published  a 
notice  in  the  Federal  Register  (40  FR 
27823)  of  his  acceptance  of  the  report  of 
the  Smithsonian  Institution  as  a  petition 
within  the  context  of  section  4(c)(2)  of 
the  Act  (petition  acceptance  is  now 
governed  by  section  4(b)(3)  of  the  Act, 
as  amended),  and  of  his  intention 
thereby  to  review  the  status  of  the  plant 
taxa  named  within.  Lesquerella 
filiformis  was  named  in  the 
Smithsonian  report  as  endangered  and 
was  included  in  the  Service's  1975 
notice  of  review.  A  subsequent  notice  of 
review  published  in  the  December  15, 
1980,  Federal  Register  (45  FR  82480) 
included  L.  filiformis  as  a  Category  1 
species,  indicating  that  we  believed 
there  was  sufficient  biological 
information  to  support  a  proposal  to  list 
the  species  as  endangered  or  threatened. 

The  Endangered  Species  Act 
Amendments  of  1982  required  that  all 
petitions,  including  the  report  of  the 
Smithsonian  Institution,  still  pending  as 
of  October  13,  1982,  be  treated  as 
received  on  that  date.  Section  4(b)(3)  of 
the  Act,  as  amended,  requires  that, 
within  12  months  of  the  receipt  of  such 
a  petition,  a  finding  be  made  as  to 
whether  the  requested  action  is 
warranted,  not  warranted,  or  warranted 
but  precluded  by  other  higher  priority 
activities  involving  additions  to  or 
removals  from  the  Federal  Lists  of 
Endemgered  and  Threatened  Wildlife 
and  Plants.  Therefore,  on  October  13, 
1983;  October  12,  1984;  and  again  on 
October  11,  1985,  the  Service  made  the 
finding  that  listing  of  Lesquerella 
filiformis  was  warranted  but  precluded 


by  other  pending  listing  activities.  The 
proposed  rule  to  list  L.  filiformis  as 
endangered  was  published  on  April  7, 
1986  (51  FR  11874),  and  the  final  rule 
was  published  on  January  8, 1987  (52 
FR  679).  The  Recovery  Plan  was 
approved  on  April  7,  1988  (U.S.  Fish 
and  Wildlife  Service  1988). 

In  letters  dated  January  26  and 
February  17,  1998,  the  Service  received 
a  petition  from  the  MDC  to  reclassify 
Lesquerella  filiformis  from  endangered 
to  threatened.  On  March  18,  1998,  we 
responded  and  indicated  that,  based  on 
oiu  Listing  Priority  Guidance  issued  on 
October  23, 1997,  we  could  not  address 
the  petition  until  we  completed  other 
higher  priority  listing  actions.  The  Act 
requires  us  to  make  certain  findings  on 
petitions  to  add  species  to  the  List  of 
Endangered  and  Threatened  Plants, 
remove  species  from  the  List,  or  change 
their  designation  on  the  List.  A 
proposed  rule  to  reclassify  the  Missouri 
bladderpod  from  endangered  to 
threatened  was  published  on  June  10, 
2003  (68  FR  34569),  constituted  both 
our  90-day  finding  that  the  petitioned 
action  may  be  warranted  emd  our  12- 
month  finding  that  the  action  is 
warranted,  and  opened  a  60-day  public 
comment  period  that  ended  on  August 
11,  2003. 

Summary  of  Comments  and 
Recommendations 

In  the  June  10,  2003,  proposed  rule 
(68  FR  34569),  we  requested  all 
interested  parties  to  submit  comments 
or  information  concerning  the  proposed 
reclassification  of  the  Missouri 
bladderpod  from  endangered  to 
threatened.  We  published  legal  notices 
in  the  Arkansas  Democrat-Gazette, 
Lowell,  Arkansas,  the  Kansas  City  Star, 
Kansas  City,  Missouri,  and  The  News- 
Leader,  Springfield,  Missouri,  on  June 
15,  2003,  announcing  the  proposal  and 
inviting  public  comment.  In  addition, 
we  contacted  interested  parties 
(including  elected  officials.  Federal  and 
State  agencies,  local  governments, 
scientific  organizations,  and  interest 
groups)  through  a  press  release  and 
related  fact  sheets,  faxes,  mailed 
announcements,  telephone  calls,  and  e- 
mails.  The  public  comment  period 
closed  on  August  11.  2003.  We  received 
four  responses  during  the  public 
comment  period  (one  fi"om  a  State 
agency  and  three  from  peer  reviewers). 

State  Comments 

We  received  comments  from  the  MDC 
that  did  not  provide  specific  comments 
on  the  proposed  rule,  but  rather 
expressed  support  for  the 
reclassification  of  the  Missouri 
bladderpod  from  endangered  to 
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threatened  based  on  the  decline  of 
threats,  efforts  taken  to  protect  and 
conserve  the  species,  and  the  discovery 
of  new  populations 

Peer  Review 

In  dct;orddn(:e  with  our  policy 
published  in  the  Federal  Register  on 
iulv  \.  1994  (59  FR  ;U270).  we  sought 
the  expert  opinions  of  three  dppropritJtf 
and  independent  specialists  regarding 
this  proposed  ruU'.  The  purpose  of  such 
re\iew  is  to  f^nsure  that  our  decisions 
are  based  on  scientifically  sound  data, 
assumptions,  and  analyses.  We  invited 
thesf'  pt-er  reviewers  to  comment, 
during  the  public  comment  pfTiiui,  on 
the  specific  assumptions  and 
conclusions  regarding  the  proposed 
rf'classifu  ation  of  Lesquerp/Aj  tiliformis 
:\\\  of  the  thret'  peei  reviewers 
submitted  comments  that  support  thf 
reclassification.  \Vh  considered  and 
incorporated,  as  apprtjpriate.  into  this 
final  rule  all  bioliii;i(.al  and  (  ommercial 
inft)rmation  obtained  through  the  open 
comment  period.  Key  issues  raised  in 
the  comments  are  presented  below. 

Issue  1   Two  reviewers  commented 
that  long-term  monitoring  is  needed  to 
assess  population  stability  and  viabilitv 
across  the  range  of  the  specie'^ 

Our  r'-'sponsp  .-\s  discussed  above,  we 
agree  that  hmg-term  monitoring  is 
essential  to  £'valuate  the  rangewide 
status  lit  the  species   .Although  regular 
monitoring  of  Miss(Hiri  bladderpoii 
populations  occurs  on  public  lands, 
similar  evaluations  are  needed  on 
private  land  to  assess  the  status  of  the 
species  throughout  its  range.  As 
recovery  efforts  for  this  species 
(cmtinue.  we  will  continue  to  expand 
and  refine  the  monitoring  program, 
likelv  with  a  prioritized  subset  of 
populations. 

Issue  2  Two  reviewers  expressed 
concern  that  the  invasion  of  exotic 
brome  grasses  [Brnnnis  spp  )  and  other 
non-native  spe<;ies  threaten  the  long- 
term  viability  of  Missouri  bladderpod 
and  suggested  that  research  on  this  issue 
be  conducted 

Our  rf^sponsp.  We  acknowledge  that 
the  invasion  of  exotic:  species  is  a 
potential  threat  to  Lesqufrella  filiformis 
and  that  additional  research  is  needed 
to  assess  the  extent  of  this  threat.  As 
discussed  under  the  Factor  A,  The 
Present  or  Threatened  Destruction. 
Modification,  or  Curtailment  of  its 
Habitat  or  Range  section  below, 
although  non-native  species  are  now 
common  on  manv  areas  where 
Lesquerella  filiformis  occurs,  there  is  no 
solid  evidence  that  these  exotic  grasses 
have  eliminated  populations  of 
Lesquerella  filiformis,  especially  in 


areas  that  are  regularly  managed  by 
techniques  such  as  prescribed  fire.  We 
do  agree  that  the  control  of  exotics 
should  be  further  evaluated  using 
different  control  methods  and  that  sites 
should  be  monitored  to  assess  the 
spread  of  non-native  spe<:ies  onto  glade 
habitat   Sue  h  research  and  monitoring 
will  (ontinue  as  outlined  in  the 
Recovery  Flan  for  the  species  (U.S.  Fish 
and  Wildlife  Service  1988). 

Issue  .J:  One  reviewer  was  concerned 
that  lack,  of  nianagement  contributed  to 
the  degraded  condition  of  many  glades 
where  the  species  is  found,  [larticularlv 
on  non-public  lands 

<  )ur  resp(}nse:  As  discussed  under  the 
1- actor  A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailuh'nt  of  its  Habitat  or  Range 
section  below,  we  believe  that  Missouri 
blad(ler[ind  responds  favorably  to 
various  management  at:tivities  (see 
Table  2)   Missouri  bladderpod  responds 
pij^itivelv  to  low  t{i  moderate 
di,iiurl)ance.  and  has  thus  adapted  to 
glades  that  m.i\  not  be  classified  as 
high-(|ualit\  habitats   Prescribed  fire  has 
been  an  ettective  tool  in  controlling  the 
invasion  of  exotics  and  the 
encroachment  onto  glade  habitat  by 
native.  wooiK  \egetation.  We  do. 
believe,  however,  that  the  response  of 
Missouri  bladderpod  to  ditferent 
management  techniques  should  be 
further  evaluated  nn  both  public  and 
private  land,  and  will  continue  this 
effort  in  iiiiplementing  the  recovery  plan 
for  this  spe<  les 

Issue  4()uf  reviewer  e.xpressed 
conc:ern  that  .iii  effective  management 
tool,  prescribed  burns,  .u^e  often  difficult 
to  implenunit  at  the  .Nathan  Boone  State 
Historic  Site  in  (Jreen  ('ounty.  MO 

( )iir  Response  Although  prescribed 
burns  nia\  be  diffif:ult  to  implement  at 
that  particular  Missouri  bladdc>rpod  site;, 
this  is  not  an  issue  at  the  sites  with 
other  significant  populations.  As 
recovery  efforts  for  thc>  speciies  continue, 
we  will  explore  other  management 
methods  that  m-iy  work  better  at  Nathan 
I^)one  State  Historic;  .Site, 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Act  and  regulations 
(50  C.VR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  s(?t  forth  the  proct'dures  for 
determining  whetht^r  to  add,  reclassify, 
or  remove  a  species  from  the  List  of 
Endangered  and  Threatened  Plants 
using  five  factors  described  in  section 
4(a)(1)  These  fac:tors  and  their 
applic:ation  to  Lesquerella  filiformis 
Rollins  (Missouri  bladderpod)  are  as 
follows: 


A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

At  the  time  of  listing,  Lesquerella 
filiformis  was  known  to  occur  at  only 
nine  locations  in  Dade.  Greene,  and 
Christian  Counties.  MO.  As  described  in 
the  BACKGROUND  section,  surveys  and 
research  since  that  time  have 
documented  63  extant  sites.  Currently, 
this  species  is  known  to  occur  at  a  total 
of  61  sites  in  4  counties  in  Missouri  and 
2  sites  in  2  counties  in  Arkansas.  Of 
these.  30  have  a  TNC  Nature 
(Community  Rank  of  A.  B.  or  AB. 

Taking  into  consideration  annual 
fluctuations  in  population,  the 
estimated  total  number  of  plants  known 
in  Missouri  has  increased  from 
approximately  550  plants  in  1980 
(Morgan  1980)  to  a  potential  maximum 
of  400,000-500,000  plants  when 
climatic  and  edaphic  conditions  are 
ideal  for  germination,  overwinter 
sur\  ival,  seedling  establishment, 
growth,  and  seed  production. 
Additicmally.  a  maximum  of  "tens  of 
thousands"  of  plants  have  been  reported 
.it  the  Izard  ("ounty.  AR,  site  (Theo 
Witsell,  in  litt.  2002).  Given  that  the  two 
sites  in  Arkansas  are  separated  by 
approximately  150  miles  and  are  about 
85-100  miles  from  the  nearest  location 
ill  southwestern  Missouri,  the 
possibility  exists  that  additional 
populations  of  Lesquerella  filiformis  are 
yet  to  be  disf:overed  in  southern 
Missouri  and  northern  Arkansas, 
especially  because  the  Izard  County, 
AR,  site  is  partially  dolomitic,  a 
geological  feature  previously  not 
targeted  for  surveys  in  Missouri. 

In  addition,  the  threat  of  habitat  loss 
has  been  reduced  by  the  acquisition  and 
management  of  occupied  sites  by  public 
land  management  agencies  and  TNC 
(Table  2).  The  MDC  and  TNC      " 
successfully  protected  one  of  the  largest 
known  sites.  Rocky  Barrens  in  Greene 
County,  MO.  by  purchasing  a  total  of 
281  acres  of  occupied  habitat  during  the 
period  of  1988  to  1993.  Another  five 
sites  in  Missouri  are  under  public 
ownership  or  a  long-term  conservation 
agreement,  including  approximately  29 
acres  at  the  Wilson's  Creek  National 
Battlefield  in  Christian  and  Greene 
Counties;  3  acres  at  the  Nathan  Boone 
State  Historic  Site  in  Greene  County; 
and  approximately  40  acres  at  the  Bois 
D'Arc  Conservation  Area  in  Greene 
County,  an  MDC  property.  Additionally, 
TNC  has  secured  a  100-year  lease  to 
manage  47  acres  of  bladderpod  habitat 
at  South  Greenfield  Glade  in  Dade 
County.  MO  (Beth  Churchwell,  TNC. 
pers.  comm.  2000)-. 
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Table  2. — Beneficial  Activities  To  Enhance  Missouri  Bladderpod  Sites  Under  Public  Ownership  or  a  Long- 
Term  Easement  Agreement 


Site 

Managing  agency 

Acreage 

Management  activities 

Other  conservatkjn  activities 

Wilson'  !<  r.mAk  Natinnal  Rat- 

National  Park  Servrce  

4  sites,  29 

Control  of  woody  vegetation, 
exotic  grasses,  and  sericea 

Ongoing  monitoring  and  de- 
mographrcs;  life  history  and 

tlefie 

Id. 

acres. 

lespedeza  using  a  variety 

micro-habitat  studies;  public 

of  methods,  including  pre- 

outreach  and  education. 

scrit)ed  buming,  mechanical 

1 

, 

removal,  and  reducing  foot 

traffic  impacts. 

Rocl<y  Barrens  Conservation 

Missouri  Department  of  Con- 

191 acres 

Control  of  woody  vegetation 

Ongoing  monitonng;  public 

Area. 

servation. 

and  exotic  grasses  using 

outreach  and  education; 

prescritjed  buming  and  me- 

support of  vanous  research 

chanical  removal. 

projects. 

Rocky 

Ban-ens  

The  Nature  Conservancy 

90  acres 

Control  of  wood^'  vegetation 
and  exotk:  grasses  using 

Ongoing  monitoring;  public 
outreach  and  education; 

f 

prescribed  buming  and  me- 

support of  vanous  research 

chanical  removal. 

projects. 

Bois  D 

'Arc  Conservation  Area 

Missouri  Department  of  Con- 

40 acres 

Control  of  woody  vegetation 

Ongoing  monitoring;  publk: 

servation. 

and  exotic  grasses  using 
prescribed  buming  and  me- 
chanical removal. 

outreach  and  education. 

Nathar 

1  Boone  State  Historic 

Missouri  Department  of  Nat- 

3 acres  

Control  of  woody  vegetation 

Ongoing  monitoring;  planned 

Site. 

• 

ural  Resources. 

and  exotic  grasses  using 
prescrit)ed  buming;  fencing 
to  eliminate  cattle  from  oc- 
cupied habitat. 

development  of  Interpreta- 
tive program. 

South 

Greenfield  

Tfie  Nature  Conservancy 

47  acres 

Control  of  woody  vegetation 
and  exotic  grasses  using 
prescribed  buming  and  me- 
chanical removal. 

Ongoing  monitoring  and  flo- 
ristic  Inventories  of  associ- 
ated species. 

The  MDNR,  MDC,  TNC,  and  Wilson's 
Creek  National  Battlefield  have 
undertaken  various  management 
activities  to  further  the  conservation  of 
the  species  (Table  2).  Management 
techniques  that  have  been  effective  in 
enhancing  bladderpod  habitat  include 
prescribed  burning,  chainsawing,  and 
bulldozing  to  control  the  encroachment 
of  woody  vegetation  such  as  red  cedar 
[Juniperus  virginiana)  and  exotic  plants 
such  as  annual  brome  grasses  (Bromus 
spp.)  and  sericea  lespedeza  [Lespedeza 
cuneata),  rerouting  hiking  trails  to 
reduce  potential  impact  from  foot 
traffic,  and  installing  fencing  to  exclude 
cattle  from  occupied  habitat  (Table  2). 

In  particular,  prescribed  burning  is  a 
highly  beneficial  technique  to  improve 
bladderpod  habitat.  In  1988,  an 
estimated  1,500  plants  were  counted  at 
Rocky  Barrens  Conservation  Area 
(Hickey  1988),  and  2,000  plants  were 
determined  to  occur  on  the  same  site  in 
1992  (MDC  2002a).  In  August  1993. 
MDC  conducted  a  controlled  burn  on 
the  area  (Figg  and  Priddy  1994),  and 
over  50,000  plants  were  estimated  in 
May  1994  (MDC  2002a).  The  species 
responded  similarly  at  the  same  site  in 
the  spring  of  1997  and  1998,  following 
controlled  burns  in  August  1996  (Figg 
and  Davit  1997)  and  1997.  MDC  botanist 
Tim  Smith  estimated  that  the 
population  at  the  site  in  May  1998 


contained  "tens  of  thousands"  of  plants 
(MDC  2002a). 

Additional  protection  and 
management  of  bladderpod  habitat  has 
occurred  through  TNC's  Registrj' 
Program.  From  1986  to  1996,  nine  sites 
in  Christian,  Dade,  and  Greene  Counties 
were  added  to  the  organization's 
Registry  Program.  Under  this  program, 
private  landowners  have  an  agreement 
with  TNC  to  protect  Missouri 
bladderpod  sites  to  the  best  of  their 
ability  and  to  notify  TNC  regarding  any 
new  threats  to  the  species  or  its  habitat 
or  if  the  landowner  plans  to  sell  the 
property.  Additionally,  TNC  personnel 
assist  private  landowners  by  providing 
management  suggestions,  including  the 
development  of  site-specific  plans,  and 
by  notifying  them  of  various  landowner 
incentive  programs  that  promote  Best 
Management  Practices.  Best 
Management  Practices  developed  by 
MDC  (2000)  include  surveys  for 
bladderpod  and  bladderpod  habitat, 
controlling  the  encroachment  of  eastern 
red  cedars  and  exotic  species  onto  glade 
habitat  through  mechanical  cutting  and 
prescribed  fire,  avoiding  the  use  of 
nonspecific  herbicides  between  October 
and  July  in  occupied  bladderpod 
habitat,  and  avoiding  heavy  grazing  or 
grazing  during  flowering  and  fruiting 
periods  (March-July)  (Susanne 
Greenlee.  TNC,  pers.  comm.  1998). 


In  1998.  the  Service  provided  funding 
to  TNC  to  enhance  90  acres  of  degraded 
bladderpod  habitat  on  Rocky  Barrens 
Conservation  Area  in  Greene  County. 
Missouri  bladderpod  habitat  was 
improved  by  prescribed  fire  and  cutting 
of  invasive  eastern  red  cedar  trees. 
Although  a  thorough  estimate  of 
Missouri  bladderpod  plemts  has  not  yet 
been  possible  on  the  managed  area  since 
these  restoration  efforts  were  conducted 
in  1998,  flowering  plants  were  observed 
at  the  location  in  1999  (Doug  Ladd, 
TNC,  pers.  comm.  2000). 

Potential  impacts  to  populations  of 
Lesquerella  filiformis  on  rights-of-way 
maintained  by  the  Missouri  Department 
of  Transportation  (MODOT)  was  another 
threat  identified  at  the  time  of  listing  (52 
PR  679,  January  8.  1987)  and  also  when 
the  Recover}'  Plan  was  completed  for 
the  species  (U.S.  Fish  and  VVildUfe 
Service  1988).  Education  programs 
within  the  MODOT  have  significantly 
reduced  the  potential  impact  of  mowing 
or  chemical  treatment  of  highway  rights- 
of-way.  Maintenance  supervisors  who 
work  within  the  range  of  Missouri 
bladderpod  in  Missouri  have  been 
alerted  to  the  location  of  extant 
populations  and  have  been  trained  in 
the  identification  and  habitat  needs  of 
the  species.  Consequently,  most 
maintenance  activities  that  may  impact 
the  species  are  avoided.  In  situations 
where  potential  impacts  are 
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unavoidable,  MODOT.  as  a  designated 
representative  for  the  Federal  Highway 
Administration,  initiates  consultation 
with  the  Service  and  hirther  discusses 
such  activities  with  the  MDC  to 
minimize  these  impacts  (Gene  Gardner. 
MODOT,  pers.  comm.  2000). 

The  expansion  of  the  exotic  brome 
grasses  Bromus  tectorum  L.  and  B. 
sterilis  L.  has  been  identified  by  some  as 
a  potential  threat  to  the  Missouri 
bladderpod  (The  .Nature  Conservancy 
2002;  Hickey  1988;  U.S.  Fish  and 
Wildlife  Service  1988;  Thomas  and 
Jackson  1990;  Thomas  1996;  Hickey 
2000).  Thomas  and  lackson  (1990),' 
however,  indicated  that  exotic  species 
of  Bromus  spp.  can  be  controlled  with 
a  combination  of  management 
techniques.  While  such  management  is 
undoubtedly  labor-intensive,  and 
continued  monitoring  of  this  threat  is 
warranted,  there  is  no  solid  evidence  to 
date  that  these  exotic  grasses  have 
eliminated  populations  of  Lfsquerella 
filiformis,  especially  in  areas  that  are 
regularly  managed  by  techniques  such 
as  prescribed  fire.  Nonetheless,  further 
research  on  the  potential  adverse 
impacts  of  brome  grasses  to  Missouri 
bladderpod  is  clearly  warranted. 

The  glade  and  other  rocky  habitats 
where  Lesquerella  filiformis  is  found 
were  probably  maintained  historically 
by  fires.  The  cessation  or  significant 
reduction  in  the  number  of  fires 
occurring  on  glades  in  the  last  few 
centuries  has  enabled  woody  vegetation . 
such  as  red  cedar,  to  encroach  onto 
bladderpod  habitat.  The  encroachment 
of  such  woody  vegetation  onto  glades 
occupied  by  Lesquerella  filiformis  has 
been  frequently  listed  as  a  threat  to  this 
species'  continued  existence  (Hickey 
1988;  Thomas  and  lackson  1990; 
Thomas  1996;  The  Nature  (lonservancv 
2002).  Recent  research  by  MDC  and 
TNC  at  the  Rocky  Barrens  Conservation 
Area  and  Preserve  in  Greene  County. 
MO.  has  provided  strong  evidence  that 
this  species  responds  well  on  glades 
that  have  been  cleared  of  woody 
vegetation  by  the  combination  of  cedar 
tree  removal  and  the  use  of  controlled 
fires  (Figg  and  Davit  1997).  Prescribed 
bums  have  been  conducted  on  six  sites 
under  public  ownership  with  positive 
results  (Table  2).  This  management  tool 
may  be  used  at  additional  bladderpod 
sites. 

Grazing  and  haying  are  potential 
threats  to  Missouri  bladderpod 
populations  under  private  ownership 
(U.S.  Fish  and  Wildlife  Service  1988). 
Overgrazing  may  impact  small 
populations  of  the  plant,  but  minor 
grazing  actually  enhances  *hese 
populations  (MDC  1997).  Presently, 
there  are  no  known  incidents  where 


haying  has  been  a  threat  to  existing 
Missouri  bladderpod  populations. 

The  poor,  rocky,  thin  soils  over 
bedrock  make  bladderpod  habitat 
nonconducive  to  increases  in 
agricultural  development  within  the 
species'  range  in  Missouri.  Hickey 
(2000)  reported  that  one  population  was 
destroyed  by  construction  of  a  putting 
green  on  a  golf  course  and  another  was 
Destroyed  as  a  result  of  residential 
construction  Thus,  as  discussed  bv 
Hickey  (1988,  2000)  and  Thomas  (1996), 
the  species'  habitat  is  threatened  most 
by  urban/suburban  expansion  and 
development. 

The  Service.  TNC,  and  all  public  land 
management  agencies  with  extant  sites 
on  lands  under  their  jurisdiction  have 
been  actively  involved  in  various 
aspects  of  public  outreach  and 
education  associated  with  Missouri 
bladderpod  These  include  developing 
landowner  contact  programs,  producing 
educational  brochures,  and  holding 
identification  and  ecology  workshops 
on  the  spef  ies.  In  1995,  MDC  published 
a  new  brochure  for  the  Rocky  Barrens 
Conservation  Area  that  highlighted 
Missouri  bladderpod.  In  the  same  year, 
MDC  conducrted  an  identification 
workshop  for  employees  of  the  Natural 
Resources  Conservation  Service  (NRCS) 
and  the  Williams  Pipeline  Company  in 
Springfield.  MO  This  workshop  was 
extremely  productive  as  it  led  to  the 
discovery  of  a  previously  unknown  site 
of  Missouri  bladderpods  along  a 
powerline  right-of-way  in  (ireene 
County.  In  February  1997,  MDC 
published  an  Endangered  Species  Guide 
Sheet  for  the  Missouri  bladderpod  and 
distributed  it  to  private  individuals  and 
public  agencv  emplovees  through  MDC, 
TNC.  NRCS.  and  the  University  of 
Missouri  Extension  Service  The 
broihure  provided  information  on 
identification,  life  history  requirements, 
habitat,  distribution,  causes  of  historic 
decline,  current  threats  to  the  species, 
and  management  guidelines  that  would 
contribute  to  bladderpod  recovery. 

Public  outreach  materials  developed 
for  the  Missouri  bladderpod  include  a 
Best  Management  Practice  Guide  Sheet 
distributed  by  MDC  (2000)  that  outlines 
suggested  management  practices  for 
projects  that  could  potentially  impact 
the  species  identified  by  MDC  during 
environmental  reviews.  A  public 
information  endangered  species  card 
was  published  by  the  Conservation 
Commission  of  the  State  of  Missouri 
(1999).  The  species  was  also  highlighted 
in  two  separate  issues  of  MDC's 
Missouri  Conser\'ationist  (June  199.5  and 
February  1999)  involving  endangered 
species. 


In  1992.  MDC  and  the  Service 
cooperated  in  a  landowner  contact 
program  involving  25  private 
landowners  with  extant  populations  of 
Lesquerella  filiformis  in  an 
approximately  5-square-mile  area  in 
Greene  County,  MO.  The  purpose  of  the 
program  was  to  educate  the  landowners 
on  the  habitat  needs  of  Missouri 
bladderpod  and  to  suggest  compatible 
land  management  techniques  that 
would  benefit  the  species.  Over  80 
percent  of  the  people  contacted 
responded  favorably  to  the  protection 
and  management  of  the  bladderpod  and 
its  habitat  (Amy  Salveter,  U.S.  Fish  and 
Wildlife  Service,  pers.  comm.  2000). 

Although  great  progress  has  been 
made  toward  the  recovery  of  Lesquerella 
filiformis,  the  species  is  still  threatened 
by  urban/suburban  expcinsion  and 
development  and  encroachment  of 
invasive  woody  plants  and  exotic 
pasture  grasses.  'The  recent  discoveries 
in  northwestern  Arkansas  indicate  that 
additional  surveys  in  southern  Missouri 
and  northern  Arkansas  are  warranted. 
Additionally,  population  estimates  at  all 
extant  sites  in  Missouri  in  one  year  have 
not  been  undertaken  since  observations 
made  by  Hickey  (1588).  Extended 
demographic  analyses  conducted  by 
Thomas  (1996),  Kelrick  (2001a,  2001b). 
and  Smith  {in  lift.  2002)  strongly  suggest 
that  a  well-established  long-term 
monitoring  program  is  necessary  to 
accurately  detect  population  trends. 

B.  Ch-erutilization  for  Commercial. 
Recreational,  Scientific,  or  Educational 
Purposes 

At  the  time  of  listing,  overcoUecting 
by  botanists  and  flower  garden 
enthusiasts  was  considered  a  threat  to 
the  species'  continued  existence  (52  FR 
679,  January  8,  1987).  Although 
Steyermark  (1963)  indicated  that  the 
Missouri  bladderpod  is  a  desirable 
addition  to  rock  gardens,  and  the 
Service  postulated  that  the  species  may 
be  vulnerable  to  overcollection  at  the 
time  of  listing  (52  FR  679,  January  8, 
1987),  there  is  no  evidence  to  date  that 
such  activities  have  taken  place. 
Additionally,  given  the  large  number  of 
currently  known  extant  sites  (61  in 
Missouri  and  2  in  Arkansas),  adverse 
impacts  from  overcoUecting  by 
wildflower  enthusiasts  or  botanical 
collectors  is  extremely  unlikely,  even 
during  years  when  the  number  of 
flowering  individuals  is  low. 
Overutilization  is  no  longer  believed  to 
pose  a  threat  to  this  species. 

C  Disease  or  Predation 

Morgan  (1983)  studied  one  population 
of  Lesquerella  filiformis  at  Wilson's 
Creek  National  Battlefield  in  Greene 
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County,  MO,  and  detennined  that  insect 
predation  and  fungal  infection  damaged 
seed  set.  Although  there  may  be  a 
concern  for  such  impacts  during  low 
population  levels,  it  is  likely  that 
Missouri  bladderpod  has  adapted  to 
such  natural  influences  and  the  species 
is  probably  well  buffered  against  these 
natural  occurrences  at  more  robust 
population  levels.  To  date,  there  is  no 
evidence  that  these  agents  are  exotic  to 
the  species'  habitat,  or  that  natinally 
occurring  incidents  of  disease  or 
predation  have  contributed  to  a  recent 
decline  in  any  of  the  known  extant 
populations. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  MDC  recently  adopted  the 
conservation  status  ranking  system 
developed  by  NatureServe,  TNC,  and 
the  Natural  Heritage  Network  for  global 
(G  ranks)  and  State  (S  ranks)  rankings 
for  all  State  and  federally  listed  species 
in  Missouri  (Missouri  Natural  Heritage 
Program  2003).  Lesquerella  filiformis  is 
officially  listed  in  Missomi  as  rare  and 
uncommon,  with  a  ranking  of  S3  (rare 
and  uncommon  in  the  State;  21  to  100 
occurrences),  and  G2  (imperiled 
globally  because  of  extreme  rarity  or 
because  of  some  factor(s)  making  it 
especially  vulnerable  to  extinction; 
typically  5  or  fewer  occurrences  or  very 
few  remaining  individuals  or  acres). 
This  species  is  also  listed  in  the  Wildlife 
Code  of  Missouri  (MDC  2002b).  Species 
listed  in  the  Wildlife  Code  of  Missouri 
under  3CSR1 0-4.1 11  are  protected  by 
State  Endangered  Species  Law  252.240. 
Missouri  regulations  prohibit  the 
exportation,  transportation,  or  sale  of 
planti  on  the  State  or  Federal  lists.  A 
small  percentage  of  Missomi's 
populations  of  Missoini  bladderpod 
occur  on  lands  either  administered  by 
MDC.  MDNR.  NPS,  or  TNC.  These 
agencies  prohibit  the  removal  of  this 
plant  from  their  properties  without  a 
collector's  permit. 

Currently,  Lesquerella  filiformis  is 
State-listed  in  Arkansas  as  Si  (critically 
imperiled  in  the  State  because  of 
extreme  rarity  or  because  of  some 
factors)  making  it  especially  vulnerable 
to  extirpation  from  the  State;  typically 
five  or  fewer  occurrences  or  very  few 
remaining  individuals;  Theo  Witsell,  in 
litt.  2002)  but  receives  no  additional 
protection  other  than  those  specified 
under  the  Act  (John  Logan,  pers.  comm. 
1998). 

E.  Other  Natural  orManmade  Factors 
Affecting  Its  Continued  Existence 

Various  human  disturbances  were 
considered  as  threats  to  the  species  at 
the  time  Lesquerella  filiformis  was  listed 


in  1987  (52  FR  679,  January  8, 1987). 
Thomas  and  Willson  (1992)  examined 
the  potential  impact  of  trampling  on  a 
population  at  Wilson's  Creek  National 
Battlefield  and  noted  that  the  species' 
survival  decreased  by  42  percent  when 
subjected  to  the  highest  level  of 
trampling  intensity.  Although 
populations  of  L.  filiformis  on  public 
areas  that  receive  high  levels  of 
trampling  are  few  in  number, 
precautions  will  need  to  be  taken  in  the 
future  to  protect  Missoim  bladderpod 
habitat  at  such  locations.  Other  studies 
and  observations,  however,  suggest  that 
this  species  actually  benefits  from  low 
to  moderate  levels  of  human-induced 
disturbance  that  reduce  woody 
encroachment  and  stimulate  seed  bank 
germination  through  soil  disturbance 
(MDC  1997;  Jerry  Conley,  MDC,  in  litt. 
1998).  Excessive  disturbance  from 
trampling,  overgrazing  by  livestock,  and 
significant  alterations  of  glade  habitat 
through  the  use  of  ground-moving 
equipment  could  become  increased 
threats  to  the  species  in  the  future  and 
should  be  closely  monitored. 

Summary  of  Status 

Under  the  Act,  an  endangered  species 
is  defined  as  one  that  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range.  A  threatened 
species  is  defined  as  one  that  is  likely 
to  become  an  endangered  species  within 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range.  Given 
that  (1)  Lesquerella  filiformis  now 
occurs  at  61  sites  in  Missouri  and  2  sites 
in  Arkansas  (an  increase  of  54  sites 
since  listing);  (2)  6  sites  in  Missouri  are 
under  public  ownership  or  under  a 
long-term  conservation  agreement  cind 
are  managed  to  benefit  the  species;  (3) 
9  additional  sites  in  Missouri  receive 
some  degree  of  protection  as  part  of 
TNC's  Registry  Program;  (4)  the  species 
responds  well  to  the  proper 
management  of  its  habitat,  especially 
cedar  tree  removal  and  controlled 
burning;  (5)  minor  levels  of  disturbance 
may  actually  benefit  rather  than  hinder 
the  species;  and  (6)  significant 
knowledge  has  been  gained  regarding 
the  life  history  requirements  and 
population  dynamics  of  the  species,  we 
no  longer  believe  that  this  species  meets 
the  definition  of  an  endangered  species. 

Although  there  has  been  a 
considerable  increase  in  the  number  of 
known  populations,  an  expansion  of  the 
known  range  of  the  species,  and  a 
sizeable  increase  in  the  number  of 
known  individual  plants,  the  Missouri 
bladderpod  has  not  recovered  to  the 
point  that  it  can  be  removed  (delisted) 
from  the  Federal  List  of  Endangered  and 
Threatened  Plants  (50  CFR  17.12).  These 


numerical  increases  are  encouraging, 
and  they  provide  evidence  suggesting 
the  species  has  exceeded  the  first 
delisting  criterion,  which  requires  30 
self-sustaining  populations.  However, 
the  delisting  criteria  also  require  that  15 
of  the  populations  must  be  in  secure 
ownership,  be  at  least  one- half  acre  in 
size,  and  show  self-sustaining 
populations  for  at  least  7  years.  At  this 
time,  fewer  than  10  populations  can  be 
considered  to  be  in  secure  ownership, 
and  only  3  of  these  populations  have 
been  monitored  for  at  least  7  years. 
Although  acreage  of  these  secured 
populations  is  large,  because  of  the  year- 
to-year  population  fluctuations 
demonstrated  by  this  species,  at  this 
time  we  can  document  that  only  one  of 
these  three  populations  is  viable  and 
self-sustaining  for  at  least  7  years. 
Therefore,  we  believe  delisting  this 
species  would  be  premature. 

Consequently,  on  the  basis  of  our 
review  of  the  best  available  scientific 
and  commercial  data,  we  are 
reclassifying  the  Missouri  bladderpod 
from  endangered  to  threatened  under 
the  Act. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  results  in 
public  awareness  and  conservation 
actions  by  Federal,  State,  tribal,  and 
local  agencies,  private  organizations, 
and  individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recover}'  plans  be  developed  for  all 
listed  species.  The  protection  required 
of  Federal  agencies  and  the  prohibitions 
against  certain  activities^involving  listed 
plants  are  discussed  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened,  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  ensure  that  activities 
thev  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  the  species  or  destroy  or 
adversely  modify  its  critical  habitat.  If  a 
Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  consultation  with  us. 
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The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  applv 
to  dU  threatened  plants.  With  respect  to 
Lesquerella  tiliformis.  certain 
prohibitions  of  section  9(a)(:i)  of  the  Act. 
implemented  bv  50  CFR  17  71  for 
threatened  plants,  apply  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subjet^t  to  the  jurisdiction  nf 
the  United  States  to  import  or  export, 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  cfimmercial 
activity,  sell  or  offer  for  sale  in  interstate 
or  foreign  commerce,  or  remove  and 
reduce  the  species  to  possession  from 
areas  under  Federal  jurisdu  tion   Seeds 
from  culti\dted  specimt  n--  of  threatened 
plants  are  exempt  from  these 
prohibitions  provided  that  their 
containers  are  marked  Of  (-ultudtfij 
Origin."  C'ertain  exceptions  to  the 
prohibitions  appK  to  r)ur  agents  and 
State  conservdtion  dgencies  We  are  not 
dvvdre  of  dnv  otherwise  Idwful  activities 
being  cimducted  or  proposed  \i\  the 
publii  that  will  be  iff^i  t^d  h\ 
applicdtion  of  se(.ti'i[i  M  til  this  lifting 

The  Ac:t  and  ,=i()  CFR  17  72  dlso 
provide  for  the  isMidnce  of  permits  to 
carr\'  out  otherwise  prohibited  activities 
involving  threatened  plants  undfr 
certain  circumstances  Such  [)erniits  are 
available  tor  scientific  purposes  and  to 
enhance  the  propagation  or  sur\i\al  nf 
the  species.  For  threatened  plants, 
permits  also  are  avdildble  for  botanical 
or  horticultural  exhibition,  educational 
purposes,  or  special  purposes  consistent 
with  the  purpose  of  the  Act.  We 
anticipate  that  few  trade  permits  would 
ever  be  sought  or  issued  for  Lf^qufrella 
tilitormi>  because  the  plant  is  not  in 
c:ultivation  or  common  in  the  wild. 

This  rule  c:hanges  the  status  of 
Lesqucrf^llu  filif<')rmis  at  50  i'.FK  17  IJ 
from  endangered  to  threatent-cf  This 
rule  is  not  an  irreversible  action  on  the 
part  of  the  Service.  Reclassifying 
Lesquerplla  filiformis  to  endangered 
may  be  considered  if  changes  occur  in 
management,  habitat,  or  other  fac:tors 
that  negatively  alter  the  spe<  ies'  status 
or  increase  tlireats  to  its  survival 


Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  (Columbia 
Field  C)ffic:e  (sfp  the  ADDRESSES  section). 
Requests  for  c:opies  of  the  regulations 
concerning  listed  plants  and  general 
inquiries  regarding  prohibitions  and 
issuanc;e  of  permits  under  the  Ac:t  may 
be  addressed  to  the  I'  S,  Fish  and 
Wildlife  Service.  BHW  Federal 
Buildini;.  1  Federal  Drive.  Fort  Snelling. 
M\  55111  (phone  HI 2/7 13-5350, 
fdc  simile  f>!  2,  71, -1-5292). 

Required  Determinations 

Pnpprw'ori^  Rrdm  tmn  A(  t 

Offii  1'  nt  Mdiiiigenient  .ind  Budget 
(OMH)  regulations  at  5  CFR  1320.  which 
iinplem'nt  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
recjuire  that  P'ederal  agencies  obtain 
dpj)in\,al  from  OMB  before  c:ollec:ting 
information  fmiii  the  publii  .  .-Xn  agent  \ 
iiuiN  not  I  undue  t  or  sponsor,  and  a 
pt'isiin  Is  nni  recjuiffd  to  resjiond  to.  a 
c;oliec:ti(m  ot  iiitormatioii.  unless  it 
displays  a  currentU  valid  control 
number.  This  regul.ition  does  not 
contain  any  new  cdIIcc  turns  of 
information  oth»T  than  those  permit 
a(ipn(  .ition  tonus  already  approved  and 
assiL;iii'(i  ()N!B  i  learanc:(>  number  lOlH- 
()(IM4    Fur  additional  information 
(  oncerniiig  pernuts  ancf  associated 
re(|uireiiients  for  threatened  species,  see 
5(1  CFK  17  72 

E\r(  iitiv  Onl'T  lAJll 

On  Mav  IH.  2001.  the  President  issued 
Fxecutive  Order  1,121 1  on  regulations 
that  signific:antlv  affect  enc^rgy  supply. 
distribution.  ,111(1  lisf  Executive  Order 
13211  rtH]uires  Ft'di'ral  agencies  to 
prepare  Statements  of  Energy  Effects 
uhen  undertaking  certain  af:tions.  This 
rule  is  not  expected  to  signific:antly 
affei  t  energy  supplies,  distribution,  or 
use.  Therefore,  this  action  is  not  a 
signifit:ant  energy  action,  and  no 
Statement  of  Energy  Effects  is  required 

Satmnal  t'tninmiut'ntal  Folic  v  Act 

We  have  analyzed  this  rulemaking  in 
accordance  with  the  criteria  of  the 


National  Environmental  Policy  Act  and 
318  DM  2.2(g)  and  6.3(D).  We  have 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  A  notice  outlining  our  reasons  for 
this  determination  was  published  in  the 
Federal  Register  on  October  25,  1983 
(48  FR  49244). 

References  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  Service's 
Columbia.  MO.  Field  Office  {see 
ADDRESSES  section). 

Author 

The  primary  author  of  this  proposed 
rule  is  Paul  M.  McKenzie.  Ph.D.  [see 
ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

■  Accordingly,  we  amend  part  17, 
subchapter  B  of  Chapter  I.  title  50  of  the 
Code  of  Federal  Regulations,  as  set  forth 
below: 

PART  17— [AMENDED] 

■  1 .  The  authority  citation  for  part  1 7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1301-1407;  16  CSC. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625.  100  .Stat.  3500;  anless  otherwise  noted. 

■  2.  Section  17.12(h)  is  amended  by 
revising  the  entry  for  "Lesquerella 
filiformis'  under  FLOWERING  PLANTS 
to  read  as  follows: 

§  1 7.1 2    Endangered  and  threatened  plants. 


(h) 


Species 
Scientific  name  Common  name 


Historic  range 


Family 


Status 


Wtien 
listed 


Cntical 
tiabitat 


Special 

rules 


FLOWERING 
PLANTS 


Lesquerella 
filiformis 


Missouri 
bladderpod 


USA   ;AR,  MO)         Brassicaceae 


253,  739 


NA 


NA 
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Dated:  September  29,  2003. 
Steve  Williams, 

Director.  Fish  and  Wildlife  Seivice. 

|FR  Doc.  03-25884  Filed  10-14-03;  8:45  am] 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021212306-2306-01;  I.D. 
100703E] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alasica;  Pollocic  in  Statistical 
Area  630  of  the  Gulf  of  Aiaslu 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Modification  of  a  closure. 

SUMMARY:  NMFS  is  reopening  directed 
fishing  for  pollock  in  Statistical  Area 
630  of  the  Gulf  of  Alaska  (GOA)  for  24 
hours.  This  action  is  necessary  to  fully 
use  the  total  allowable  catch  (TAG)  of 
pollock  specified  for  Statistical  Area 
630. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  October  9,  2003,  through 
1200  hrs.  A.l.t.,  October  10,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Keaton,  907-586-7228. 


SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groimdfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groimdfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

NMFS  closed  the  directed  fishery  for 
pollock  in  Statistical  Area  630  of  the 
GOA  under  §  679.20(d)(l)(iii)  on 
October  2,  2003  (68  FR  57381.  October 
3,  2003). 

NMFS  has  determined  that, 
approximately  1,900  mt  of  pollock 
remain  in  the  directed  fishing 
allowance.  Therefore,  in  accordance 
with  §§679.25(a){2)(i)(C)  and 
(a)(2)(iii){D),  and  to  fully  utilize  the 
pollock  TAG  specified  for  Statistical 
Area  630,  NMFS  is  terminating  the 
previous  closure  and  is  reopening 
directed  fishing  for  pollock  in  Statistical 
Area  630  of  the  GOA  effective  1200  hrs, 
Alaska  local  time  (A.l.t.),  October  9, 
2003,  through  1200  hrs,  A.l.t.,  October 
10,  2003.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  be  reached  after 
24  hours.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  pollock 
in  Statistical  Area  630  of  the  GOA 
effective  1200  hrs,  A.l.t.,  October  10, 
2003. 


Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
impracticable  and  contrary  to  the  public 
interest.  Notice  and  comment  are 
impracticable  because  the  data  were 
recently  obtained.  Moreover,  delaying 
this  action  is  contrary  to  the  public 
interest  as  it  would  delay  the  opening  of 
the  fishen,',  not  allow  the  full  utilization 
of  the  pollock  TAG  in  Statistical  Area 
630.  and  therefore  reduce  the  public's 
ability  to  use  and  enjoy  the  fishery 
resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C,  1801  et  seq. 
Dated:  Octobers,  2003. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  Motional  Marine  Fisheries  Service 
|FR  Doc.  03-26072  Filed  10-9-03;  2:59  pm] 
BILUNG  CODE  3510-22-S 
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Proposed  Rules 


Federal  Register 

Vol.  68,  No.   199 
VVednesdav.  October  13.  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  njles  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  prior  to  the  adoption  of  the  tmal 
rules 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  40 
[Docket  No.  PRI*-40-29] 

Terrence  O.  Hee,  Ion  Technology; 
Receipt  of  Petition  for  Rulemaking 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Petition  for  rulemakings:  notice 

of  receipt. 

SUMMARY:  The  Commission  seeks  public 

comment  on  a  petition  for  rulemaking 
filed  .August  7,  2003.  bv  Terren(  e  (). 
Hee.  Ion  Technology  (the  petitioner). 
docketed  PRM-iO-29.  The  petition 
requests  amendment  of  the  .N'RC's 
regulations  regarding  unimportant 
quantities  of  source  material  to  exempt 
end  users  of  a  catalytic  device 
containing  thorium  from  the  NRC's 
licensing  requirements  The  petitioner 
asserts  that  this  device,  in  conjunction 
with  a  patented  new  methodology, 
could  substantially  reduce  air  pollution 
chemicals  from  mobile  and  stcitinnar\ 
combustion  processes. 
DATES:  Submit  comments  hv  December 
29.  2003  (Comments  received  after  this 
date  will  be  considered  if  it  is  prac  tic  al 
to  do  so.  but  the  Commission  is  able  tn 
ensure  consideration  only  for  comments 
received  nn  or  before  this  date. 
ADDRESSES:  You  may  submit  c  onimeiits 
by  any  ime  of  the  following  methods 
Please  include  the  following  number 
{PRM-40-29)  in  the  subject  line  of  your 
comments.  Comments  on  petitions 
submitted  in  writing  or  in  electronic 
form  will  be  made  available  to  the 
public  in  their  entirety  on  the  NRC 
rulemaking  web  site.  Personal 
information  will  not  be  removed  fniiii 
your  comments. 

Mail  comments  to;  Secretary.  IS 
Nuclear  Regulatory  Commissiim. 
Washington.  DC  20555-0001.  ATTN 
Rulemakings  and  Adjudications  Staff 

E-mail  comments  to:  SECYfinr'-  gov  1 
you  do  not  receive  a  reply  e-mail 
confinning  that  we  have  received  your 


comments,  contact  us  directly  at  (301) 
415-1966   You  may  also  submit 
comments  via  the  NRC's  rulemaking 
web  site  at  http/'/nilffonim. Ilnl.gov. 
.address  questicms  about  our  rulemaking 
website  to  Caml  Ciallagher  (301)  415- 
5905.  email  cag'iinrf.guv. 

Hand  deliver  comments  to:  11555 
Rockville  Pike.  Rockville.  Maryland 
20852.  between  7:30  am  and  4:15  pm 
Federal  workdays.  (Telephone  (301) 
415-1966). 

Fax  comments  to:  Secretary.  U.S. 
Nuclear  Regulatory  ("ommission  at  (301) 
415-1101. 

Publicly  available  documents  related 
to  this  petition  m-i\  he  viewed 
electronically  on  the  public  computers 
located  at  the  NRC's  Public  Document 
Room  (PDR).  Ol  F21.  One  White  Flint 
North.  11555  Rockville  Pike.  Rockville. 
Maryland  The  PDR  repnxfuction 
contractor  will  copy  documents  for  a 
fee.  Selected  documents,  including 
coininents.  may  be  viewed  and 
dowiiliiaded  electronic  ally  via  the  NRC 
rulemaking  web  site  at  http:// 
niU'toruni  llnl.gin 

Puiilic  Iv  available  documents  c:reated 
or  received  at  the  NRC  after  November 
1.  1999,  are  available  electronically  at 
the  NRCVs  Electronic:  Reading  Room  at 
http     www  nrf  gov  reca/ui^g-r/?!/' 
adams  html  Fmrn  this  site,  the  public 
can  gain  cjntry  intd  the  NR(7s 
.■\genc  \\vide  Din  luiieiit  .Xccess  and 
Management  S\stem  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents   If  you  do  not  have 
ac:c:ess  to  AD.\MS  or  if  there  are 
problems  in  ace  essiiig  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 


n5- 


'37 


staff  at  1-800-397-4209.  301- 
or  by  email  to  /)(/r<';irc-.g(n 
FOR  FURTHER  INFORH^ATION  CONTACT: 
Mu  hat'l  T    I.esar.  ( ihief,  Rules  and 
Direc  fives  Hraiic  h.  DImsioii  nf 
.\dministrative  services.  Office  of 
Administration.  U.S.  Nucledr  Regulatory 
Commission.  Washington.  DC  20555- 
OOOl  (ire-inail    .\/7'/."nn  gov. 
SUPPtEMENTARY  INFORMATION: 

The  Petitioner 

The  petitioner.  Terrene c  O,  Hee,  (Ion 
Tec  hnology).  has  U.S.  distribution  rights 
tn  ,i  I  atalvtic  device  containing  thorium. 
The  petitioner  states  that  the  devic:e  is 
part  nf  ,1  "new  techimlogv  for  the 
leduction  of  air  puUution  i:hemic:als  " 
produc:ed  bv  mobile  and  industrial 


combustion  processes,  and  gives  two 
reasons  for  submitting  this  petition:  (1) 
To  contribute  to  the  cleaning  up  of  the 
air.  and  (2)  a  monetary  interest. 

Background 

The  petitioner  states  that  10  CFR 
40.13  (c).  Unimportant  quantities  of 
source  material,  currently  would  not 
exempt  each  end  user  of  a  catalytic 
device  containing  thorium  from  having 
to  obtain  an  NRC  license  to  possess  such 
a  device.  The  petitioner  asserts  that 
there  are  potentially  millions  of  users 
for  this  device,  and  that  obtaining  "an 
individual  license  for  each  application 
would  prove  to  be  burdensome  for  the 
state  agencies  issuing  the  individual 
licenses  and  to  those  wishing  to  use  the 
devices." 

Proposed  Action 

The  current  regulations  at  10  CFR 
40.13(c)  exempt  from  licensing 
requirements  certain  uses  of  thorium 
(e.g..  in  incandescent  gas  mantles, 
vacuum  tubes,  welding  rods,  electric 
lamps,  personnel  neutron  dosimeters). 
Also  exempted  is  source  material 
contained  in  products  such  as  glazed 
ceramic  tableware,  piezoelectric 
ceramic,  and  glassware.  The  petitioner 
proposes  to  add  an  exemption  to  this 
section  of  the  Commission's  regulations 
for  catalytic  devices  containing  thorium, 
and  suggests  the  following  language: 

.\ny  [latented  i  atalvst  used  in  the 
treatment  of  hiel.  gas  oi  air  strc;ams  for 
(  Dnibcistion  pnx  esses,  or  other  proc  esses 
provided  that  the  thorium  content  does  not 
exi  eed  h  percent  bv  weight.  The  weight 
pc^rc  entage  to  be  c:alculated  for  either  a 
homogeneous  mixture  or  as  a  c:oating  on  a 
substrate  base,  with  the  base  and  the  coating 
being  (  onsidered  the  same  as  a  homogeneous 
mixture.  ,ind  the  finished  [iroduc  t  is 
I  onstruc  ted  in  ,i  manner  that  will  prevent  the 
exposure  of  tlic  public  to  an\  radiation 
during  llic  norni.d  a[ipli(  alion  .ind  use  ot  this 
tci  hni)log\ 

Rationale 

The  Petitioner  offers  the  following 
rationale  in  support  of  its  petition: 

(1)  The  "environmental  and  quality  of 
life  benefits"  derived  from  the 
application  of  this  technology  are 
"currently  enjoyed  by  the  citizens  of 
lapan."  The  petitioner  goes  on  to  state 
that  this  technolcjgy  is  proposed  for 
license  in  China  as  a  way  to  reduce  air 
pollution; 

(2)  Implementation  of  these  devices 
can  reduce  the  cost  of  air  emissions 
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pollution  control  to  U.S.  industry  over 
the  cost  of  current  methods,  thus 
enhancing  the  ability  of  industry  to 
meet  strict  air  emission  standards; 

(3)  Workers  involved  with  the  devices 
will  be  protected  from  the  low  levels  of 
radiation  exposure  by  a  metal  housing 
encasing  the  thorium-bearing  material; 

(4)  The  devices  are  manufactured  in 
Japan,  so  no  U.S.  workers  will  have 
direct  contact  with  the  thorium-bearing 
material;  and 

(5)  The  long-term  efiFect  on  the 
environment  would  be  "reduced 
emissions  of  air  pollutants  from  mobile 
and  stationary  combustion  sources", 
and  the  petitioner  states  that  the  device 
"could  also  lead  to  a  reduction  in  the 
volume  of  hydrocarbon  fuels  used." 

In  addition,  the  petitioner  explains 
that  the  public  is  protected  by  housings 
shielding  the  radiation-emitting 
material,  and  that  the  housings  are 
designed  not  to  be  "readily 
disassembled  by  the  curious."  The 
petitioner  states  the  product  will  have 
warning  labels  which  instruct  users  in 
the  proper  disposal  method,  which  is 
only  by  return  of  the  product  to  the 
distributor;  the  petitioner  anticipates 
that  these  labels  would  prevent  long- 
term  negative  effects  on  the 
environment.  The  petitioner  notes  that 
disposal  instructions  would  also  be  in 
the  "Material  Safety  Data  Sheet" 
delivered  with  each  device. 

The  Petitioner  projects  the  product  to 
have  a  30-year  life  cycle,  and  expects  no 
short-term  negative  effects  on  the 
environment  from  disposal  of  the 
devices.  The  petitioner  believes  that  the 
product  is  a  safe  and  cost-effective 
method  for  contributing  to  the  reduction 
of  air  pollution  chemicals  in  the  air  in 
the  United  States  and  claims  that  it 
poses  no  adverse  risk  to  the  public  or  to 
workers  involved  in  installing  or 
removing  the  devices. 

Relevant  Technical  Information 

The  petitioner  states  that  Honda 
Motor  Company  is  currently  installing 
the  technology  as  a  factory-installed 
device  on  their  diesel-powered  vehicles, 
and  claims  use  of  this  technology  in 
Japan  has  demonstrated  a  reduction  of 
air  pollution  chemicals  and  a  reduction 
in  fuel  consumption.  The  petitioner 
submits  test  data  showing  reductions  of 
soot  emissions  after  installation  of  the 
device  on  diesel  bus  engines  on  the 
Okayama  Bus  Line  company  and  a 
Caterpillar/Mitsubishi  diesel-powered 
shovel.  The  petitioner  also  submits  data 
showing  reductions  in  nitrogen  oxides, 
carbon  monoxide,  and  hydrocarbons  for 
a  1989  gasoline-fueled  Mercedes  Benz, 
and  similar  data  for  a  1998  Mitsubishi 
van.  The  petitioner  also  presents  "fuel 


usage  reduction  examples"  comparing 
various  makes  and  models  of  vehicles 
before  and  after  installation  of  the 
catalytic  device.  The  petitioner's  data 
claims  fuel  savings  ranging  from  53.96 
percent  for  a  Mitsubishi  Minicar  to  8.19 
percent  for  a  Mitsubishi  truck. 

Conclusion 

The  petitioner  believes  that  the 
proposed  change  to  the  Commission's 
regulations  to  allow  the  use  of  catalytic 
devices  containing  thoriimi  in  the 
United  States  is  appropriate  because  it 
will  benefit  citizens  by  increasing  the 
efficiency  of  combustion  processes, 
reducing  the  use  of  hydrocarbon  fuels, 
and  lowering  air  pollutant  emissions. 
The  petitioner  concludes  that  this 
technology  poses  no  hazard  to  users  or 
the  public. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  October,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Andrew  L.  Bates, 

Acting  Secretary  of  the  Commission. 
(FR  Doc.  03-25986  Filed  10-14-03;  8:45  am) 

BILUNG  CODE  7590-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-NM-49-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  RModel 
A319,  A320,  and  A321  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A319,  A320,  and 
A321  series  airplanes.  This  proposal 
would  require  repetitive  inspections  of 
the  left-  and  right-side  main  landing 
gear  (MLG)  side-stay  cuff  lugs  and 
down-lock  spring  attachments  for 
evidence  of  cracked  or  fractured  side- 
stay  cuff  lugs  or  down-lock  spring 
attachments,  and  repair  if  necessary. 
This  action  would  also  provide  for 
optional  terminating  action  for  the 
repetitive  inspections.  This  action  is 
necessary  to  prevent  failure  of  the  MLG 
side-stay  cuff  lugs  or  down-lock  spring 
attachments,  which  could  result  in 
improper  down-lock  of  the  MLG  during 
a  freefall  extension,  and  possible 
collapse  of  the  MLG.  This  action  is 


intended  to  address  the  identified 
imsafe  condition. 

DATES:  Comments  must  be  received  by 
November  14,  2004. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
49-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-ann- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  hitemet  must  contain 
"Docket  No.  2002-NM-^9-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industries,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2141; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
pfuticipate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contciined 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested.  • 
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•  Include  justification  {e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulator\',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  F.A.A.-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 

Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:    C'omments  to 
Docket  Number  2002-NM-49-AD 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


fractured  lugs;  and  repair  if  necessary. 
The  inspections  are  to  be  repeated  until 
accomplishment  of  Airbus  Service 
Bulletin  A32(>-32-1223,  dated  March  ,5, 


The- 


AvailabilityofNfPRMs 

.\nv  person  mav  obtain  a  copv  nf  thK-> 
N'PRM  bv  submitting  a  request  to  the 
FAA.  Transport  .\irplane  Directorate. 
ANM-n4.  Attention:  Rules  Docket  No. 
2n()2-NM-44-\D.  IBOl  Lind  .-Xvenue, 
SVV  ,  Renton.  Washington  98055-405b. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  mav  exist  on  certain  Airbus 
Model  A320  series  airplanes.  The  DC.\(; 
advises  that  it  has  received  reports  of 
failure  of  the  MLG  side-stav  cuff  lugs  nn 
certain  Model  A320  series  airplanes 
Investigation  has  "revealed  that  the 
failures  were  due  to  stress-corrosion 
cracks  attributed  to  moisture  ingress  In 
(me  case  tbe  failed  cuff  lugs  rfsultfd  in 
the  disconnection  of  the  side-stay  down- 
lock  springs  from  the  lock-stay  links. 
Failure  of  the  side-stav  ruff  lugs  or 
down-lock  spring  attachments  could 
result  in  improper  down-lock  of  the 
MLG  during  a  freefall  extension,  and 
possible  collapse  of  the  MLG. 

The  NTLG  down-lock  mechanism  on 
.Airbus  Model  A3 19  and  A321  series 
airplanes  is  similar  to  that  on  the 
affected  Model  .\32n  series  airplanes 
Therefore,  those  airplanes  mav  be 
subject  to  the  unsafe  condition  revealed 
on  the  Model  .-\32n  series  airplanes. 

Explanation  of  Relevant  Service 
Information 

.■\irbus  has  issued  Ser\ice  Bulletin 
A320-32A1224.  dated  lanuarv  18,  2001, 
which  describes  procedures  for 
repetitive  detailed  inspections  of  the 
ML(i  lock-springs  and  side-stay  center 
joint  links  for  evidence  of  cracked  or 


2001 

Airbus  .Service  Bulletin  A32()-32- 
1223  describes  procedures  for 
installation  of  MLG  side-stay  cuffs  and 
links  manufactured  fnim  new.  improved 
material  that  has  a  higher  stress- 
c  orrosion  resistance  than  the  current 
material.  Accomplishment  of  this 
sen.ice  bulletin  eliminates  the  need  for 
the  repetitive  inspections  specjfied  in 
Airbus  Service  Bulletin  A32l)-32A1224, 

Accomplishment  of  the  actions 
specified  in  .Mrbus  Service  Bulletin 
.\32()-32Al224  is  intended  U) 
adequatelv  .iddress  the  identified  unsafe 
condition  The  IXiAC  classified  this 
service  bulU-tin  as  mandatorv  and 
issued  FreiH  h  .urworthiness  directive 
2002-075(Bl.  dat'-d  l.inuary  23.  2002,  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  France.  Tht?  Frenc  h 
airworthiness  directive  specifies  thai 
accomplishment  of  the  acti(uis  specified 
in  Airbus  Service  Bulletin  A.J20-32- 
1223  cancels  the  requirernt'iit  of  that 
AD 

FAA's  Conclusions 

These  airpl.uit'  models  are 
manufac:tured  in  France  and  are  tvpe 
certificated  for  operation  in  the  United 
States  under  thn  provisions  of  §21.24  of 
the  Federal  Aviati(m  Regulations  (14 
CFR  21  29)  and  the  applicable  bilateral 
airworthiness  agrremeiit.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above;  The 
FAA  has  examined  the  findings  of  the 
IKJ.AC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  nee  fssar\  for  products  of  this 
type  design  that  are  cfrtificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Shu  e  an  uns.iff  t undition  has  been 
identified  that  is  likr-ly  to  exist  or 
devt'lop  on  other  airplanes  of  the  same 
tvpe'  design  registered  in  the  United 
States,  the  proposed  AD  would  re-quire 
accomplishment  of  the  actions  spe(,ified 
in  .Xirbus  Senu  e  Bulletin  A320- 
32A1224.  described  previously,  and 
provides  for  an  optional  terminating 
action  for  the  repetitive  inspections. 

Cost  Impact 

The  FAA  estimates  that  367  airplanes 
of  US.  registrv  would  b»^  affected  by  this 
proposed  AD.  that  it  would  take 
approximatelv  2  work  hours  per 
airplane  to  accomplish  the  proposed 
repetitive  inspections,  and  that  the 


average  labor  rate  is  $65  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  is  estimated  to  be 
$130  per  airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  vet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
i:ertih'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  1 1034,  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft, 
regulatorv  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copv  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  40  t'.S.C.  lOfi(g).  40113,  44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus:  Docket  2002-NM-49-AD. 

Applicability:  Model  A319,  A320,  and 
A321  series  airplanes;  certificated  in  any 
category;  except  those  airplanes  on  which 
Airbus  Modification  30648  has  been 
installed. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  MLG  side-stay 
cuff  lugs  or  down-lock  spring  attachments, 
which  could  result  in  improper  down-lock  of 
the  MLG  during  a  freefall  extension,  and 
possible  collapse  of  the  MLG,  accomplish  the 
following: 

Inspection 

(a)  Do  a  detailed  inspection  of  the  left-  and 
right-side  main  landing  gear  (MLG)  side-stay 
cuff  lugs  and  down-lock  spring  attachments 
to  detect  failures  (cracked  or  fractured  lugs), 
in  accordance  with  the  Accomplishment 
Instructions  of  Airbus  Service  Bulletin  A320- 
32A1224,  dated  January  18,  2001,  at  the  later 
of  the  times  specified  in  paragraphs  (a)(1) 
and  (a)(2)  of  this  AD. 

(1)  Within  60  months  from  the  first  entry 
into  service  of  the  MLG,  or  before  the 
accumulation  of  9,000  total  flight  hours  on 
the  MLG,  whichever  occurs  first. 

(2)  Within  500  flight  hours  on  the  MLG 
after  the  effective  date  of  this  AD. 

Note  1:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnif\-ing  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  If  during  any  inspection  required  by 
paragraph  (a)  of  this  AD  no  crack  or  fracture 
is  detected:  Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  500  flight  cycles  until 
the  actions  specified  in  paragraph  (e)  of  this 
AD  are  accomplished. 

(c)  If  during  any  inspection  required  by 
paragraph  (a)  of  this  AD  any  crack  or  fracture 
is  detected:  Before  further  flight,  replace  any 
discrepant  part  with  a  new  part  of  the  same 
type  in  accordance  with  the  Accomplishment 
Instructions  of  Airbus  Service  Bulletin  A320- 
32A1224,  dated  January  18,  2001.  Repeat  the 
inspection  required  by  paragraph  (a)  of  this 
AD  thereafter  at  intervals  not  to  exceed  500 
Hight  cycles  until  the  actions  specified  in 
paragraph  (e)  of  this  AD  are  accomplished. 

Credit  for  Actions  Done  per  the  Maintenance 
Planning  Document 

(d)  Compliance  with  task  number 
321119.01.1,  "Visual  Check  of  Main  Landing 
Gear  Downlocking  Springs,"  of  the  Airbus 
A319/A320/A321  Maintenance  Planning 
Document,  Revision  25,  dated  October  2001, 
is  considered  acceptable  for  compliance  with 
the  inspection  requirements  of  paragraph  (a) 


of  this  AD.  Operators  should  note  that  this 
task  requires  repetitive  inspections  at  8-day 
intervals,  instead  of  intervals  not  to  exceed 
500  flight  cycles. 

Optional  Terminating  Action 

(e)  Replacement  of  the  MLG  side-stay  lugs 
and  links  on  the  left  and  right  sides  of  the 
airplane  with  lugs  and  links  made  of  new. 
improved  material,  in  accordance  with 
Airbus  Service  Bulletin  A320-32-1223, 
dated  March  5,  2001,  terminates  the 
repetitive  inspections  required  bv  paragraphs 
(b)  and  (c)  of  this  AD. 

Alternative  Methods  of  Compliance 

(f)  In  accordance  with  14  CFR  39.19.  the 
Manager,  International  Branch.  ANM-116. 
FAA,  Transport  Airplane  Directorate,  is 
authorized  to  approve  alternative  methods  of 
compliance  for  this  AD. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2002- 
075(B),  dated  January  23.  2002. 

Issued  in  Renton.  Washington,  on  October 
7,2003. 

Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen-ice. 
[PR  Doc.  03-25978  Filed  10-14-03:  8:45  am) 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39  — 

[Docket  No.  2001-NM-362-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10-10,  DC-10-10F, 
DC-10-15,  DC-10-30,  DC-10-^OF  (KC- 
10A  and  KDC-10),  DC-10-40,  DC-10- 
40F,  MD-10-10F,  MD-10-30F,  MD-11, 
and  MD-11F  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  airplanes  as 
listed  above.  This  proposal  would 
require  modification  of  the  installation 
wiring  for  the  electric  motor  operated 
auxiliary  hydraulic  pumps  in  the  right 
wheel  well  area  of  the  main  landing 
gear,  and  repetitive  inspections  of  the 
number  1  and  2  electric  motors  of  the 
auxiliary  hydraulic  pumps  for  electrical 
resistance,  continuity,  mechanical 
rotation,  and  associated  airplane  wiring 
resistance/voltage;  and  corrective 
actions  if  necessary.  This  action  is 
necessary  to  prevent  failure  of  the 


electric  motors  of  the  hydraulic  pump 
and  associated  wiring,  which  could 
result  in  fire  at  the  auxiliary  hydraulic 
pump  and  consequent  damage  to  the 
adjacent  electrical  equipment  and/or 
structure.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 

DATES:  Comments  must  be  received  by 
December  1,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
362-AD,  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  mav  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-362-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  sei-vice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood,  California. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

Sujishi,  Aerospace  Engineer,  Systems 
and  Equipment  Branch.  ANM-130L, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712;  telephone 
(562)  627-5353;  fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule. 
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The  proposals  contained  in  this  action 
may  be  changed  in  light  of  the 
comments  received. 

Submit  comments  using  the  following 

format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishmg  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  acMon 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:   'Comments  to 
Docket  Number  2001-NrM-362-AD.' 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Anv  person  may  obtain  a  copy  of  this 
NPRM  bv  submitting  a  request  to  the 
FA.'\.  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No 
2001-N'M-362-AD,  1601  Lind  Avenue. 
S\V.,  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  several  reports 
of  failure  of  the  auxiliar\-  hydraulic 
pump  systems  on  Model  DC-10 
airplanes.  Some  failures  resulted  in 
burnt  electrical  wiring  leading  to  the 
electric  motor  of  the  auxiliary  hydraulic 
pump,  within  the  right  wheel  well  area 
of  the  main  landing  gear  (MLG).  Damage 
also  was  found  on  the  adjacent 
structure,  control  cables,  hydraulic 
pipes,  and  hoses.  These  failures 
occurred  during  ground  operations,  or 
when  powered  in-flight  by  the  air- 
driven  generator.  The  failures  were  due 
to  an  electrical  short  within  the  electric 
motor  which  resulted  in  arcing  damage. 
These  failures  consisted  of  a  seized  or 
difficult-to-tum  rotor  on  the  pump 
assembly,  burnt  and  shorted  motor 
feeder  cables,  and/or  uncontained 
internal  electric  arcing  failures  within 
the  electric  motor.  Investigation 
revealed  that  these  conditions  occurred 


on  airplanes  that  had  been  in  service 
several  years  and/or  had  the  auxiliary 
hydraulic  pump  previously  overhauled. 
These  discrepancies  can  be  caused  by 
hydraulic  fluid  contamination  to  the 
electric  motor  portion  of  the  pump 
assembly  which  causes  failed  rotor 
bearing,  and/or  degradation  of  the 
stator's  encapsulate  material.  Such 
discrepancies,  if  not  corrected,  could 
result  in  fire  at  the  auxiliary  hydraulic 
pump  and  consequent  damage  to  the 
adjacent  electrical  equipment  and/or 
structure. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  DClO- 
29A144.  Revision  2.  dated  August  1, 
2003  (for  Model  DC-10-10,  DC-10-lOF. 
DC-10-15,  DC-lO-30.  DC-10-30F  (KC- 
lOA  and  KDC-IO).  DC-10-40,  DC-10- 
40F,  MD-10-lOF.  and  MD-10-30F 
airplanes),  which  describes  procedures 
for  modification  of  the  electrical  wiring 
of  the  auxiliary  hydraulic  pump 
installation  in  the  right  wheel  well  area 
of  the  MLC.  The  modification  includes, 
but  is  not  limited  to,  removing  existing 
clamps,  ground  wires  (if  required),  and 
sleeving  from  the  wire  assemblies; 
inspecting  for  cracks  and  chafing, 
installing  new  support  brackets,  clips, 
and  bracket  assemblies,  as  applicable: 
installing  sleeving;  re-routing  the  wire 
assemblies  using  new  clamps  and 
attachments,  installing  an  additional 
routing  clip  on  the  lower  bracket  of  the 
fuel  motor  control  valve,  if  applicable, 
and  doing  a  voltage  check  and  a 
functional  test. 

.Service  Bulletin  DC10-29A144 
recommends  prior  or  concurnmt 
accomplishment  of  Boeing  Alert  Service 
Bulletin  D(n()-29A142.  Revision  02. 
dated  ,\pril  17.  2003.  which  describes 
procedures  for  repetitive  inspections 
(checks)  of  the  number  1  and  2  electric 
motors  of  the  auxiliary  hydraulic  pumps 
for  electrical  resistance,  continuity, 
mechanical  rotation,  and  associated 
airplane  wiring  resi.itance/voltage.  and 
corrective  actions  if  necessary.  The 
corrective  actions  include  replacing  the 
auxiliary  hydraulic  pump  with  a 
serviceable  pump,  and  repairing  the 
wiring. 

We  also  have  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  MDll- 
29A059,  Revision  2,  dated  August  1, 
2003  (for  Model  MD-1 1  and  MI>-llF 
airplanes),  which  describes  procedures 
for  riiodificati(m  of  the  wiring  of  the 
elec:tric  motors  of  the  auxiliary 
hydraulic  pump  in  the  right  wheel  well 
area  of  the  MLG  The  modification 
includes,  but  is  not  limited  to,  removing 
and  retaining  wire  assembly  clamps,  if 


applicable;  retaining  the  existing  ground 
wire  assemblies;  retaining  or  replacing 
all  other  wire  assemblies  for  both 
connectors;  installing  spiral  wrap  and 
sleeving;  wrapping  upper  ends  of 
individual  wires  with  tape;  installing 
new  support  bracket  assemblies,  if 
applicable;  re-routing  and  attaching 
wire  assemblies  using  new  clamps  and 
attachments,  if  applicable;  and  doing  a 
voltage  check  and  a  functional  test. 

Service  Bulletin  MD11-29A059 
recommends  prior  or  concurrent 
accomplishment  of  Boeing  Alert  Service 
Bulletin  MD11-29A057,  Revision  02, 
dated  April  17,  2003,  which  describes 
procedures  for  repetitive  inspections 
(checks)  of  the  number  1  and  2  electric 
motors  of  the  auxiliary  hydraulic  pumps 
for  electrical  resistance,  continuity, 
mechanical  rotation,  associated  airplane 
wiring  resistance/voltage,  and  corrective 
actions  if  necessary.  The  corrective 
actions  include  replacing  the  auxiliary 
hydraulic  pump  with  a  serviceable 
pump  and  repairing  the  wiring. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Related  Rulemaking 

On  July  2,  2001,  we  issued  AD  2001- 
14-08.  amendment  39-12319  (66  FR 
36441,  |uly  12,  2001),  for  certain 
McDonnell  Douglas  Model  DC-10  series 
airplanes.  Model  MD-10  series 
airplanes,  and  Model  MD-11  series 
airplanes.  That  AD  requires  repetitive 
inspections  of  the  number  1  and  2 
electric  motors  of  the  auxiliary 
hydraulic  pump  for  electrical  resistance, 
continuity,  mechanical  rotation,  and 
associated  wiring  resistance/voltage: 
and  corrective  actions  if  necessary.  The 
actions  specified  by  that  AD  are 
intended  to  prevent  various  failures  of 
electric  motors  of  the  auxiliary 
hydraulic  pump  and  associated  wiring, 
which  could  result  in  fire  at  the 
auxiliary  hydraulic  pump  and 
consequent  damage  to  the  adjacent 
electrical  equipment  and/or  structure. 
That  AD  is  being  superseded  by  a 
separate  action  to  reduce  the  repetitive 
inspection  intervals  currently  required. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously,  except  that  the 
proposed  AD  does  not  require 
completing  the  Eva.'uation  Forms. 
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Cost  Impact 

There  are  approximately  409  Model 
DC-10  airplanes  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  322  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  9  work 
hours  per  airplane  to  do  the 
modification  specified  in  Service 
Bulletin  DC10-29A144,  at  an  average 
labor  rate  of  $65  per  work  hour. 
Required  parts  would  cost  would  be 
between  $4,886  and  $7,920  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  modification  is 
estimated  to  be  between  $5,471  and 
$8,505  per  airplane. 

It  would  take  approximately  1  work 
hour  per  airplane  to  do  the  inspection 
specified  in  Service  Bulletin  DClO- 
29A142,  at  an  average  labor  rate  of  $65 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  the  proposed 
inspection  is  estimated  to  be  $65  per 
airplane,  per  inspection  cycle. 

There  are  approximately  195  Model 
MD-1 1  airplanes  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  74  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  13  work 
hours  per  airplane  to  do  the 
modification  specified  in  Service 
Bulletin  MD11-29A059,  at  an  average 
labor  rate  of  $65  per  work  hour. 
Required  parts  would  cost  between 
$5,183  and  $9,182  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  modification  is  estimated  to 
be  between  $6,028  and  $10,027  per 
airplane. 

It  would  take  approximately  1  work 
hour  per  airplane  to  do  the  inspection 
specified  in  Service  Bulletin  MDll- 
29A057,  at  an  average  labor  rate  of  $65 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  the  proposed 
inspection  is  estimated  to  be  $65  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figiires  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  respoiisibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2001-NM-362- 
AD. 

Applicability:  Model  DC-10-10,  DC-10- 
lOF,  DC-10-15,  DC-10-30,  DC-10-30F  (KC- 
lOA  and  KDC-10).  DC-10-10,  DC-10-^OF. 
MD-10-lOF,  MD-10-30F,  MD-11,  and  MD- 
llF  airplanes;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  electric  motors  of 
the  hydraulic  pump  and  associated  wiring, 
which  could  result  in  fire  at  the  auxiliary 
hydraulic  pump  and  consequent  damage  to 
the  adjacent  electrical  equipment  and/or 
structure,  accomplish  the  following: 


Modification/Prior  or  Concurrent  Actions 

(a)  For  airplanes  listed  in  Boeing  Alert 
Service  Bulletin  DC10-29A144,  Revision  2, 
dated  August  1,  2003:  Within  18  months  after 
the  effective  date  of  this  AD.  do  the  actions 
specified  in  paragraphs  (a)(1)  and  (a)(2l  of 
this  AD. 

(1)  Modify  the  installation  wiring  of  the 
electric  motor  operated  auxiliary  hydraulic 
pumps  in  the  right  wheel  well  area  of  the 
main  landing  gear  (MLG)  (including 
removing  existing  clamps,  ground  wires,  if 
required,  and  sleeving  from  the  wire 
assemblies:  inspecting  for  cracks  and  chafing, 
installing  new  support  bracket,  clips,  and 
bracket  assemblies,  as  applicable:  installing 
sleeving:  re-routing  and  attaching  wire 
assemblies  using  new  clamps  and 
attachments:  installing  an  additional  routing 
clip  on  lower  bracket  of  fuel  motor  control 
valve,  if  applicable:  and  doing  a  voltage 
check  and  a  functional  test),  per  the 
AccoiTiplishment  Instructions  of  Boeing  ,Mert 
Service  Bulletin  DC10-29A144,  Revision  2. 
dated  .'"lugust  1,  2003. 

(2)  Prior  to  or  concurrent  with 
accomplishment  of  paragraph  (a)(1)  of  this 
.A.D:  Do  the  actions  specified  in  Boeing  Alert 
Service  Bulletin  DC10-29.M42,  Revision  02, 
dated  April  17,  2003  (including  inspecting 
the  number  1  and  2  electric  motors  of  the 
auxiliary  hydraulic  pumps  for  electrical 
resistance,  continuity,  mechanical  rotation, 
and  associated  airplane  wiring  resistance/ 
voltage;  and  replacing  the  auxiliar>  hydraulic 
pump  with  a  serviceable  pump  and  repairing 
the  wiring  if  necessary),  per  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Repeat  the  actions  after  that  at 
intervals  not  to  exceed  2.500  flight  hours 

(b)  For  airplanes  listed  in  Boeing  Alert 
Service  Bulletin  MD11-29A059,  Revision  2, 
dated  August  1,  2003:  Within  18  months  after 
the  effective  date  of  this  AD,  do  the  actions 
specified  in  paragraphs  (b)(1)  and  (b)(2)  of 
this  AD. 

(1)  Modify  the  installation  wiring  of  the 
electric  motor  auxiliary  hydraulic  pumps  in 
the  wheel  well  area  of  the  right  MLG 
(including  removing  and  retaining  wire 
assembly  clamps,  if  applicable:  retaining  the 
existing  ground  wire  assemblies;  retaining  or 
replacing  all  other  wire  assemblies  for  both 
connectors:  installing  spiral  wrap  and 
sleeving;  wrapping  upper  ends  of  individual 
wires  with  tape;  installing  new  support 
bracket  assemblies,  if  applicable;  re-routing 
and  attaching  wire  assemblies  using  new 
clamps  and  attachments,  if  applicable;  and 
doing  a  voltage  check  and  a  functional  test), 
per  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  MD11-29A059, 
Revision  2,  dated  August  1,  2003, 

(2)  Prior  to  or  concurrent  with 
accomplishment  of  paragraph  (b)(1)  of  this 
AD:  Do  the  actions  specified  in  Boeing  Alert 
Ser\-ice  Bulletin  MD11-29A057,  Revision  02. 
dated  April  17,  2003  (including  inspecting 
the  number  1  and  2  electric  motors  cf  the 
auxiliary  hydraulic  pumps  for  electrical 
resistance,  continuity,  mechanical  rotation, 
and  associated  airplane  wiring  resistance/ 
voltage;  and  replacing  the  auxiliar>'  hydraulic 
pump  with  a  serviceable  pump  and  repairing 
the  wiring  if  necessary),  per  the 
Accomplishment  Instructions  of  the  service 
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bulletin   Kept'dt  the  actions  after  that  at 

mttT\rtU  nut  to  exceed  ZriOO  flight  hours. 

Alternative  Methods  of  Compliance 

|(  1  In  j(  I  oriidn(  e  witti  14  CVH  i4  19.  the 
Manager,  l.os  ,\ngeles  ,\irc  raft  Certification 
Offu  e.  F,-\.\,  is  authorized  to  approve 
alternativ  methods  of  compliance  (AMOCs) 

for  thi-  AU 

Issued  in  Kenton.  Washington,  on  October 
7,  JOOi 
.Mi  Bahrami. 

A(  tin^  Manager.  Transport  Airplane 
nirccturatf.  Aircraft  Certification  Sen'ice 
\¥R  [)()(    o:!-J,=i'17q  Filed  10-14-03;  8:45  am] 

BJLUNG  COOe  4910-13-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

[IN-153-fOR.  State  Program  Amendment 
No.  02-034R] 

Indiana  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior, 
ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment 


SUMMARY:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM),  are  announcing  receipt  of  a 
proposed  amendment  to  the  Indiana 
regulator.-  program  (Indiana  program) 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act)  Indiana  proposes  revisions  to  and 
additions  of  rules  concerning  protection 
of  ground  water  quality,  Indiana  intends 
to  revise  its  program  to  provide 
additional  safeguards  for  ground  water 

This  document  gives  the  times  and 
locations  that  the  Indiana  program  and 
proposed  amendment  tti  that  program 
are  available  for  your  inspection,  the 
comment  period  during  which  you  niav 
submit  written  comments  on  the 
amendment,  and  the  procedures  that  we 
will  follow  for  the  public  hearing,  if  one 
is  requested, 

DATES:  We  will  act  ept  written 
comments  on  this  amendment  until  4 
p,m.,  e.s.t.,  November  14.  liOO.V  If 
requested,  we  will  hold  a  puhlu;  heariim 
on  the  amendment  on  November  ID. 
2003,  We  will  accept  requests  to  speak 
at  a  hearing  until  4  p  m..  e.s.t.  on 
October  30.  2003 

ADDRESSES:  You  should  mail  or  hand 
deliver  written  c;omments  and  requests 
to  speak  at  the  hearing  to  Andrew  R. 
Gilmore.  Director,  Indianapolis  Field 
Office,  at  the  address  listed  below 


^'ou  may  review  copies  of  the  Indiana 
program,  this  amendment,  a  listing  of 
any  scheduled  public  bearings,  and  all 
written  comments  rei  eived  in  response 
to  this  document  at  the  addresses  listed 
below  during  normal  business  hours, 
Mondav  through  Fridav,  e.xcluding 
holidavs    You  mav  receive  one  free  copy 
of  the  amendment  by  contacting  OSM's 
Indianapolis  Field  Office. 

Andrew  K,  Gilmore.  Director. 

Indianapolis  Field  Office,  Office  of 
Surfat  e  Mining  Rec  lamation  and 
Enfort  ement,  Minton  Ciapehart 
Federal  Builiiing,  57.5  North 
Pennsvlvania  Street.  Room  301. 
Indianapolis,  Indiana  46204. 
Telephone:  (317)  226-6700,  Internet 
address:  IFOXfAIL&Dsmrr.gov. 

Indiana  Department  of  Natural 
Resources,  Bureau  of  Mine 
Reclamation,  402  West  Washington 
Street.  Room  W-245,  Indianapolis, 
Indiana  46204,  Telephone:  (317)  232- 
1291. 

FOR  FURTHER  INFORMATKDN  CONTACT: 

Andrew  R,  (iilmore.  Director, 
Indianapolis  Field  Office,  Telephone: 
(317)  226-li700   Internet  address: 
IF()\fAIL"-()smrf  s^ov 

SUPPLEMENTARY  INFORMATION: 

I,  Background  on  Itu-  liuii.iiia  I'rogram 

!I,  Desc:ription  ot  'tie  Proposed  ,^inendinent 

III,  Public  Conuneiit  I'roi  edures 

IV.  Procedural  Determinations 

I.  Background  on  the  Indiana  Program 

.Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacv  for  th<! 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
,ind  non-Indian  lands  within  its  borders 
bv  demonstrating  that  its  program 
UK  hides,  among  other  things,  "a  State 
law  whi(  h  provides  for  the  regulation  of 
surfac  e  dial  mining  and  reclamatum 
operations  in  accordance  with  the 
retjuirements  of  this  Act  *    *    *;  and 
rules  and  regulations  consistent  with 
regulations  issuer!  bv  the  ,Set:retarv 
pursuant  to  this  .Act,"  See  ,U)  U,S,(;. 
1253(a)(1)  and  (7),  On  the  basis  of  these 
(  nteria,  the  Secretarv  of  the  Interior 
(  onditinnallv  approved  the  Indiana 
program  effective  lulv  24,  19H2.  You  can 
find  ba(  kurouiid  information  on  the 
Iiuluma  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Indiana  program  in  the 
lulv  2h.  14H2,  Federal  Register  (47  FR 
32071),  '"I'lui  (an  also  find  later  actitms 
concerning  the  Indiana  program  and 
program  .imendments  at  30  f'F'R  914,10. 
914,15.  914,16.  and  914.17, 


II.  Description  of  the  Proposed 
Amendment 

Bv  letter  dated  September  3.  2003 
(Administrative  Record  No.  IND-1719). 
Indiana  sent  us  an  amendment  to  its 
program  under  SMCRA  (30  U.S.C.  1201 
Ft  seq.).  Indiana  sent  the  amendment  at 
its  own  initiative.  Below  is  a  summary 
of  the  changes  proposed  by  Indiana.  The 
hill  text  of  the  program  amendment  is 
available  for  you  to  read  at  the  locations 
listed  above  under  ADDRESSES. 

A  Definitions 

1.  At  312  lAC  25-1^5.5.  Indiana  is 
adding  the  following  definition  for 
"Drinking  water  well," 

Drinking  water  well,"  for  the  purposes  of 
312  lAC  2.5-6-12,5  and  312  lAC  25-6-76.5. 
means  a  bored,  drilled,  or  driven  shaft  or  a 
dug  hole  that  meets  each  of  the  following: 

(1 1  .Supplies  ground  water  for  human 
I  onsurnption 

(2)  Has  a  depth  greater  than  its  largest 
surface  dimension. 

(.3)  Is  not  permanently  abandoned  under 
312  I AC  13-10-2 

2.  At  312  lAC  25-1-60.5.  Indiana  is 
adding  the  following  definition  for 
"Ground  water  management  zone." 

"Ground  water  management  zone"  means 
a  thrae  (3)  dimensional  region  of  ground 
water  around  a  potential  or  existing 
c  ontaminant  source  where  a  contaminant  is 
or  was  managed  to  prevent  or  mitigate 
deterioration  of  ground  water  quality  such 
that  the  (  riteria  established  in  312  lAC  25- 
6-12, 5(a)  or  312  lAC  2.5-6-76,5(a)  are  met  at 
and  bevond  the  boundary  of  the  region, 

3.  At  312  lAC  25-1-109.5,  Indiana  is 
adding  the  following  definition  for 
"Property  boundary." 

Property  boundary."  for  the  purposes  of 
312  lAC:  2,5-6-12,5  and  312  lAC  25-6-76.5. 
means  the  eiige  of  a  contiguous  parcel  of  land 
owned  by  or  leased  to  the  permittee. 
Contiguous  land  shall  include  land  separated 
by  a  public  right-of-way.  if  that  land  would 
otherwise  be  e:ontiguous, 

B  Surface  Mining  Permit  Applications 

1,  At  312  lAC  25-4-43.  Indiana  is 
adding  subdivision  (4),  This  new- 
subdivision  requires  the  maps  and  plans 
of  the  proposed  permit  and  adjacent 
areas  to  include  all  monitoring  locations 
used  to  demonstrate  compliance  with 
312  lAC  25-6-12,5. 

2.  At  312  lAC  25-4-4 7(b),  protection 
of  hydrologic  balance.  Indiana  is  adding 
subdivision  (9),  This  new  subdivision 
requires  the  reclamation  plan  to  contain 
a  description,  with  appropriate  maps 
and  cross  section  drawings,  of  a  plan  to 
demonstrate  compliance  with  312  lAC 
25-6-12.5. 
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C.  Underground  Mining  Permit 
Applications 

1.  At  312  lAC  25-4-85{b),  protection 
of  hydrologic  balance,  Indiana  is  adding 
subdivision  (8).  This  new  subdivision 
requires  the  reclamation  plan  to  contain 
a  description,  vdth  appropriate  maps 
and  cross  section  drawings,  of  a  plan  to 
demonstrate  compliance  with  312  lAC 
25-6-76.5. 

2.  At  312  lAC  25-4-93,  Indiana  is 
adding  subdivision  (4).  This  new 
subdivision  requires  the  maps  and  plans 
of  the  proposed  permit  and  adjacent 
areas  to  include  all  monitoring  locations 
used  to  demonstrate  compliance  with 
312  lAC  25-6-76.5. 

C.  Indiana  is  adding  a  new  rule  at  312 
I  AC  25-6-12.5  to  read  as  follows: 

312  lAC  25-6-12.5  Hydrologic  balance; 
application  of  ground  water  quality  standards 
at  surface  coal  mining  and  reclamation 
operations  permitted  under  IC  14-34  on 
which  coal  extraction,  including  angering, 
c;oal  processing,  coal  processing  waste 
disposal,  or  spoil  deposition,  occurs  after  the 
effective  date  of  this  section,  or  on  which 
disposal  activity  subject  to  IC  13-19-3-3  has 
ot:curred  and  the  area  is  not  fully  released 
from  the  performance  bond  required  by  IC 
14-34-6. 

(a)  Ground  water  is  classified  under  327 
l.\C  2-1 1  to  determine  appropriate  criteria 
that  shall  be  applied  to  ground  water. 

(b)  Surface  coal  mining  and  reclamation 
operations  must  be  planned  and  conducted 
to  prevent  violations  of  ground  water  quality 
standards  under  327  lAC  2-11. 

(c)  Surface  coal  mining  and  reclamation 
operations  must  be  planned  and  conducted 
to  |)revent  impacts  to  the  ground  water  in  a 
drinking  water  well  or  a  nondrinking  water 
supply  well,  including  an  industrial, 
commercial,  or  agricultural  supply  well,  that 
result  in  a  contaminant  concentration  that, 
based  on  best  scientific  information,  renders 
the  well  unusable  for  its  current  use.  If  a 
drinking  water  well  or  a  nondrinking  water 
supply  well  is  affected  by  contamination, 
diminution,  or  interruption  proximately 
resulting  from  surface  mining  activities,  312 
lAC  25-4-33  and  312  lAC  25-6-25  govern 
water  replacement. 

(d)  The  ground  water  management  zone 
described  in  327  lAC  2-11-9  must  be 
established  as  follows: 

[l]  A\  each  drinking  water  well  that  is 
within  three  hundred  (300)  feet  from  the  edge 
of  any  of  the  following: 

(A)  A  coal  extraction  area. 

(B)  A  coal  mine  processing  waste  disposal 
site  if  not  within  a  coal  extraction  area. 

(C)  An  area  where  coal  is  extracted  by 
auger  mining  methods. 

(D)  A  location  at  which  coal  is  crushed, 
washed,  screened,  stored,  and  loaded  at  or 
near  the  mine  site  unless  the  location  is 
within  the  coal  extraction  area. 

(E)  A  spoil  deposition  area. 

(2)  Within  three  hundred  (300)  feet  from 
the  edge  of  an  area  or  site  described  in 
subdivision  (1)  where  there  is  no  drinking 
water  well  that  is  within  three  hundred  (300) 


feet  from  the  edge  of  an  area  or  site  described 
in  subdivision  (1).  If  the  property  boundary 
or  permit  boundary  is  located  within  three 
hundred  (300)  feet  from  the  edge  of  an  area 
or  site  described  in  subdivision  (1),  the 
director  shall  require  that  a  monitoring  well 
be  placed  at  a  location  approved  by  the 
director  between  the  property  boundary  or 
permit  boundary  and  the  edge  of  an  area  or 
site  described  in  subdivision  (1).  If  a  standard 
listed  in  327  lAC  2-11  is  exceeded  at  a 
monitoring  well  described  in  subdivision  (2) 
that  the  director  determines  was  caused  by 
an  activity  under  subdivision  (1),  the 
permittee  must  submit  to  the  director  a  plan 
describing,  in  detail,  the  steps  to  be  taken  to 
prevent  material  damage  to  the  hydrologic 
balance  beyond  the  permit  boundary  and  a 
timetable  for  implementation.  This  plan  must 
be  submitted  within  thirty  (30)  days  of  the 
discovery  of  an  exceedance  and  include 
information  relative  to  access,  additional 
monitoring,  and  any  measures  to  be  taken  to 
minimize  changes  to  the  prevailing 
hydrologic  balance  and  to  prevent  material 
damage  to  the  hydrologic  balance  beyond  the 
permit  boundarv. 

(3)  If  a  drinking  water  well  is  loc:ated 
within  three  hundred  (300)  feet  of  an  area  or 
site  described  in  subdivision  (1)  and  it  is 
determined  that  there  is  a  substantial 
likelihood  of  impact,  the  director  may  require 
that  a  monitoring  well  be  placed  at  a  location 
approved  by  the  director  between  the 
drinking  water  well  and  the  edge  of  an  area 
or  site  described  in  subdivision  (1).  If  a 
standard  listed  in  327  lAC  2-11  is  exceeded 
at  a  monitoring  well  described  in  subdivision 
(3)  that  the  director  determines  was  caused 
by  an  activity  under  subdivision  (1).  the 
permittee  shall  submit  to  the  director  a  plan 
describing,  in  detail,  the  steps  to  be  taken 
and  a  timetable  for  taking  the  action  that 
takes  into  account  site-specific  conditions  to 
provide  protection  for  the  drinking  water 
well.  This  plan  must  be  submitted  within 
thirty  (30)  days  of  the  discovery  of  an 
exceedance  and  include  information  relative 
to  access,  additional  monitoring,  and  any 
measures  to  be  taken  to  minimize  changes  to 
the  prevailing  hydrologic  balance  and  to 
prevent  material  damage  to  the  hydrologic 
balance  beyond  the  permit  boundarv. 

(e)  The  criteria  established  in  subsection 
(a)  must  be  met  at  and  beyond  the  boundary 
of  the  ground  water  management  zone. 

D.  Indiana  is  adding  a  new  rule  at  312 
lAC  25-6-76.5  to  read  as  follows: 

312  lAC  25-6-76.5  Underground  mining; 
hydrologic  balance;  application  of  ground 
water  quality  standards  at  underground  coal 
mining  and  reclamation  operations  permitted 
under  IC  14-34  on  which  coal  extraction, 
coal  processing,  coal  processing  waste 
disposal,  or  underground  development  waste 
and  spoil  deposition  occurs  after  the  effective 
date  of  this  section,  or  on  which  disposal 
activity  subject  to  IC  13-19-3-3  has  occurred 
and  the  area  is  not  fully  released  from  the 
performance  bond  required  by  IC  14-34-6. 

(a)  Ground  water  is  classified  under  327 
lAC  2-11  to  determine  appropriate  criteria 
that  shall  be  applied  to  ground  water. 

(b)  Underground  coal  mining  and 
reclamation  operations  must  be  planned  and 


conducted  to  prevent  violations  of  ground 
water  quality  standards  under  327  lAC  2-11. 

(c)  Underground  coal  mining  and 
reclamation  operations  must  be  planned  and 
conducted  to  prevent  impacts  to  the  ground 
water  in  a  drinking  water  well  or  a 
nondrinking  water  supply  well,  including  an 
industrial,  commercial,  or  agricultural  supply 
well,  that  result  in  a  contaminant 
concentration  that,  based  on  best  scientific 
information,  renders  the  well  unusable  for  its 
current  use.  If  a  drinking  water  well  or  a 
nondrinking  water  supply  well  is  affected  bv 
contamination,  diminution,  or  interruption 
proximately  resulting  from  surface  mining 
activities,  312  lAC  25^-74  and  312  I,>\C  25- 
6-88  govern  water  replacement. 

(d)  The  ground  water  management  zone 
described  ir,  327  lAC  2-11-9  must  be 
established  as  follows: 

(1)  At  each  drinking  water  well  that  is 
within  three  hundred  (300)  feet  from  the  edge 
of  any  ol  the  following: 

(A)  A  i:oal  mine  processing  waste  disposal 
site. 

(B)  A  location  at  which  coal  is  crushed, 
washed,  screened,  stored,  and  loaded  at  or 
near  the  mine  site. 

(C)  .An  underground  development  waste 
and  spoil  deposition  area. 

(2)  Within  three  hundred  (300)  feet  from 
the  edge  of  an  area  or  site  described  in 
subdi\  ision  (1)  where  there  is  no  drinking 
water  well  that  is  within  three  hundred  (.100) 
feel  from  the  edge  of  an  area  or  site  described 
in  subdivision  (1).  If  the  property  boundary 
or  permit  boundary  is  located  within  three 
hundred  (300)  feet  from  the  edge  of  an  area 
or  site  described  in  subdivision  (1).  the 
director  shall  require  that  a  monitoring  well 
be  placed  at  a  location  approved  bv  the 
director  between  the  propertv  boundarv-  or 
permit  boundary  and  the  edge  of  an  area  or 
site  described  in  subdivision  (1).  If  a  standard 
listed  in  327  I.AC  2-11  is  exceeded  at  a 
monitoring  well  described  in  subdivision  (2) 
that  the  director  determines  was  caused  bv 
an  activity  under  subdivision  (1),  the 
permittee  must  submit  to  the  director  a  plan 
describing,  in  detail,  the  steps  to  be  taken  to 
prevent  material  damage  to  the  hvdrologic 
balance  beyond  the  permit  boundarv  and  a 
timetable  for  implementation.  This  plan  must 
be  submitted  within  thirty  (30)  days  of  the 
discovery  of  an  exceedance  and  include 
information  relative  to  access,  additional 
monitoring,  and  any  measures  to  be  taken  to 
minimize  changes  to  the  prevailing 
hydrologic  balance  and  to  prevent  material 
damage  to  the  hydrologic  balance  beyond  the 
permit  boundary. 

(3)  If  a  drinking  water  well  is  located 
within  three  hundred  (300)  feet  of  an  area  or 
site  described  in  subdivision  (1)  and  it  is 
determined  that  there  is  a  substantial 
likelihood  of  impact,  the  director  may  require 
that  a  monitoring  well  be  placed  at  a  location 
approved  by  the  director  between  the 
drinking  water  well  and  the  edge  cf  an  area 
or  site  described  in  subdivision  (1).  If  a 
standard  listed  in  327  lAC  2-11  is  exceeded 
at  a  monitoring  well  described  in  subdivision 
(3)  that  the  director  determines  was  caused 
by  an  activity  under  subdivision  (1),  the 
permittee  shall  submit  to  the  director  a  plan 
describing,  in  detail,  the  steps  to  be  taken 
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hikI  a  timetdble  tor  taking  the  d(  tinn  that 
lakes  into  anount  site-specific  tondilmns  lo 
[irovide  protet:tion  for  the  drinking  water 
well  This  plan  must  be  submitted  within 
tfurtv  I  iOl  ddvs  of  the  discoverv  of  an 
e\i  ee<ian{e  and  inc  hide  information  relative 
Id  ai  (  ess.  additional  monitoring,  and  anv 
measures  to  be  taken  to  minimize  changes  to 
the  prevailing  hvdrologii  balance  and  to 
pre\ent  material  damage  to  the  hydrologir 
balani  e  b«'vond  the  permit  boundary. 

(el  The  criteria  established  in  subsection 
(a)  must  be  met  at  and  bevand  the  boundarv 
of  the  ground  water  management  zone 

III.  Public  Comment  Procedures 

Under  the  provisions  of  30  C.FR 
732, 17(h).  we  are  seeking  vour 
comments  on  whether  the  amendment 
satisfies  the  applicable  prooram 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  (if  the  State  program 

Writtpn  CJomments 

Send  vour  written  or  electronic 
comments  to  OSM  at  the  address  t^iven 
above.  Your  written  comments  should 
be  specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  vour 
recommendations.  We  will  not  consider 
or  respond  to  vour  comments  when 
developing  the  final  rule  if  thev  are 
received  after  the  close  of  the  c  omment 
period  (see  DATES).  We  will  make  everv 
attempt  to  log  all  comments  into  the 
administrative  record,  but  comments 
delivered  to  an  address  other  than  the 
Indianapolis  Field  Office  may  not  be 
logged  in. 

Electronir  Comments 

Please  submit  Internet  comments  as 
an  ASCII  or  Word  file  avoiding  the  use 
of  special  characters  and  anv  form  of 
encrvption.  Please  also  inc  lude  '.Attn: 
I.\-1.53-F(3R"  and  your  name  and 
return  address  in  vour  Internet  message. 
If  vou  do  not  receive  a  c.infirmation  that 
we  have  received  vour  Internet  message, 
contact  the  Indianapolis  Field  Office  at 
(317) 22B-6700 

Availal>ilitv  of  Comwt'nt.-^ 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonvmous  comments   If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  bv  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  \W  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 


individuals  identifying  themselves  as 
representatives  or  officials  of 
organi:^ations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  //ponnt; 

If  vou  wish  to  speak  at  the  public 
hearing.  c:onta(:t  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by  4 
p  m  .  est   on  October  30,  2003.  If  vou 
are  disabled  and  need  special 
accommodations  to  attend  a  public: 
hearing,  t  iintaf:t  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT    We 
Will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  rc^questing 
the  hearing.  If  no  one  requests  an 
opporfiinitv  to  speak,  we  will  not  hold 
a  hearing 

To  assist  the  transcriber  and  ensure  an 
ace  urate  record,  we  request,  if  possible, 
that  eac  h  persnn  who  speaks  at  the 
public  hearing  provide  us  with  a  written 
copv  of  his  or  her  comments.  The  public 
hearing  will  continue  on  the;  specified 
date  until  evrvone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard   If  \nu  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  t(i  dn  s(i.  \()u  will  be  <dlowed  tcj 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
evervone  sc:heduled  to  speak  and  others 
present  in  the  audienc:e  who  wish  tc) 
speak,  have  been  heard. 

Public  \tpetin\i 

It  nni\  one  person  requests  an 
(ipjiiirtunity  to  speak,  we  mav  hold  a 
public  meeting  rather  than  a  public 
hearing   If  vou  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  bv  i  cintacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  All  sue  h  meetings  are  open  to 
the  public  and.  if  possible,  we  will  post 
notices  of  meetings  at  the  loc:ations 
listed  under  ADDRESSES.  We  will  make 
a  written  summarv  of  each  meeting  a 
part  of  the  administrative  record. 

IV,  Procedural  Determination.s 

Executive  Order  12630 — Takings 

The  revisions  made  at  the  initiative  of 
the  State  that  do  not  have  Federal 
counterparts  have  been  reviewed  and  a 
determination  made  that  they  do  not 
have  takings  unpluations.  This 
determination  is  based  on  the  fact  that 
the  provisions  have  no  substantive 
tdf«!c:t  on  the  regulated  industry. 

Executive  Order  I JH66— Regulatory 
Planrung  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMBj  under  Executive  Order  12866. 


Executive  Order  12988 — CjV77  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  bv  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
program.s  and  program  amendments 
submitted  by  the  States  must  be  based 
solelv  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "ccmsistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally- 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
This  determination  is  based  on  the  fact 
that  the  Indiana  program  does  not 
regulate  coal  exploration  and  surface 
coal  mining  and  reclamation  operations 
on  Indian  lands.  Therefore,  the  Indiana 
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program  has  no  effect  on  Federally- 
recognized  Indian  tribes. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  The  Supply. 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued' 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866.  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  the  provisions  in  this  rule 
that  are  not  based  upon  counterpart 
Federal  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  determination 
is  based  upon  the  fact  that  the 
provisions  are  not  expected  to  have  a 
substantive  effect  on  the  regulated 
industry. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consiuners, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 


of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  provisions  are  not 
expected  to  have  a  substantive  effect  on 
the  regulated  industry. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  provisions  are  not 
expected  to  have  a  substantive  effect  on 
the  regulated  industry. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  September  26,  2003. 
Charles  E.  Sandberg, 

Acting  Regional  Director,  Mid-Continent 

Regional  Coordinating  Center. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA208-4216b;  FRL-756»-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Determinations  for  Three  Individual 
Sources 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania  to 
establish  and  require  reasonably 
available  technology  (RACT)  for  three 
major  sources  of  volatile  organic 
compoimds  (VOC)  and  nitrogen  oxides 
(NOx)  located  in  Pennsylvania.  The 
three  major  sources  are  Andritz,  Inc.  in 
Lycoming  County,  Brodart  Company  in 
Clinton  County,  and  Erie  Sewer 
Authority  in  Erie  County.  In  the  Final 
Rules  section  of  this  Federal  Register. 
EPA  is  approving  the  Pennsylvania's 
SIP  submittal  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 


receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
vmting  by  November  14,  2003. 
ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Makeba  Morris, 
Chief,  Air  Quality  Planning  Branch, 
Mailcode  3AP21,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Permsylvania 
19103.  Electronic  comments  should  be 
sent  either  to  morris.makeba@epa.gov  or 
to  http://www.regulations.gov,  which  is 
an  alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  the 
Supplementary  Information  section. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division. 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
Pennsylvania  Department  of 
Environmental  Resources  Bureau  of  Air 
Quality  Control,  P.O.  Box  8468,  400 
Market  Street,  Harrisburg,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto  at  (215)  814-2182,  or  by  e-mail 
at  quinto.rose@epa.gov. 
SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  Pennsylvania's  Approval  of  VOC 
and  NOx  RACT  Determinations  for 
Three  Individual  Sources,  that  is  located 
in  the  "Rules  and  Regulations"  section 
of  this  Federal  Register  publication. 
You  may  submit  comments  either 
electronically  or  by  mail.  To  ensure 
proper  receipt  by  EPA,  identify  the 
appropriate  rulemaking  identification 
number  PA208-^216  in  the  subject  line 
on  the  first  page  of  your  comment. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

1 .  Electronically.  If  you  submit  an 
electronic  conoment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
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information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  vour  (  omment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
vour  comment.  EPA';,  policy  is  that  EP.A 
will  not  edit  vour  comment,  and  anv 
identifving  or  contact  information 
provided  in  the  bodv  of  a  i  omment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  vour  cimiment  due 
to  fechnu  di  difficulties  ,inil  cannot 
contact  vou  for  clarification,  EPA  mav 
not  be  able  to  consider  your  comment. 

I,  E-mail.  Comments  mav  be  ^ent  h\- 
electronic:  mail  (e-maill  to 
mt^rns.mdkebae-ppa.gov.  attention: 
PA20B-4216.  EPA's  e-mail  system  is  not 
an  "anonvmous  access"  system.  If  you 
send  an  e-mail  comment  direc  tly 
without  going  through  Reguldtions.gov, 
EPAs  e-mail  system  automatically 
captures  vour  e-mail  address.  E-mail 
addresses  that  are  autumalicallv 
captured  bv  EPA  s  e-mail  svstem  art- 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

II.  Regulutii)ns  gov  Your  use  of 
Regulatinn  gov  is  an  alternative  methud 
of  submitting  electronic  comments  to 
EPA  Go  directly  to  httpJ/ 

iv-mv  rfgulalion^gov.  then  select 
■'Environmental  Protection  Agency"  at 
the  top  of  the  page  and  use  the  "go" 
button.  The  list  of  current  EPA  actions 
available  for  comment  will  he  hsted 
Please  follow  the  online  instructions  for 
submitting  comments  The  svstem  is  an 
"anonvmous  access"  svstem.  vvhii  h 
means  EPA  will  not  know  vour  identit\. 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
bodv  of  vour  comment. 

ill   Disk,  or  CD  ROM  You  mav  submit 
c:omments  on  a  disk  nr  CD  R(3M  that 
vou  mail  to  the  mailing  address 
identified  in  the  ADDRESSES  section  of 
this  document  Thesp  electronic: 
submissions  will  be  ac  ceptt'd  in 
WordPerfect,  Word  or  ASCU  file  tormat 
Avoid  the  use  of  special  characters  and 
anv  form  of  encrvptidn, 

2.  Bt,-  Mail  Written  cnmments  shnuld 
be  addressed  to  the  EP.-\  Regional  office 
listed  in  the  ADDRESSES  sec:tion  of  this 
doc:ument. 

For  public  c:ommenters.  it  is 
important  to  note  that  EPAs  policy  is 
that  public  comments,  whether 
submitted  electronicallv  or  in  paper. 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Offic  e,  as 
EPA  receives  them  and  without  c;hange, 
unless  the  comment  contains 


copyrighted  material,  confidential 
business  information  (CBI),  or  other 
information  whose  disclosure  is 
restricted  bv  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  c:omment  that  is  placed  in 
the  official  public:  rulemaking  file.  The 
entire  printed  c:omment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Offic  e  for  public: 
mspec:tion 

Submittal  of  CBI  Comments 

Dn  not  submit  information  that  you 
c:onsider  In  be  (HI  electronicallv  to  EPA. 
You  mav  claim  information  that  vou 
submit  to  EPA  as  t'BI  bv  marking  anv 
part  or  all  nf  that  information  as  CBI  (if 
vou  submit  CBI  mi  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  elec:tronic;ally 
within  the  disk  ur  CD  ROM  the  spc^cific 
informatKin  that  is  CBI).  Information  so 
marked  uill  not  be  disclosed  ivxcept  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2 

In  addition  to  nw  c  omplete  version  of 
the  comment  that  includes  anv 
information  c  laimed  as  CBI.  a  copy  of 
the  c:oinment  that  does  not  c:ontain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
[lublic  regional  rulemaking  file.  If  you 
submit  thr  (  op\  that  does  not  c;ontain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  (  iintain  CBI.  Information 
not  marked  as  (^Hl  will  be  inc  hided  in 
the  public:  file  and  available  for  public 
inspc!ction  without  prior  notictv  If  you 
have  anv  (juestions  about  C;BI  or  the 
procedures  for  c  l.iiming  (iBl,  please 
(  onsult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Considerations  When  Preparing 
(Comments  to  EPA 

\'ou  mav  find  the  tollovving 
suggestions  helpful  for  preparing  vour 
comments: 

1.  Explain  your  views  as  clearly  as 

possible. 

2.  Des( nbe  anv  assumptions  that  you 
used. 

i   ProMdf  an\  tec  hnu  al  intonnation 
and/or  data  vou  iisi'd  th.it  supfiort  vour 

VIC'WS 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  vou  arrived  at  vour 
estimate 

'■)   Provide  specific:  examples  to 
illustrate  your  concerns. 

6,  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 


8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemaking  identification  number  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  your 
comments. 

Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

D.ited:  September  2'J,  2003. 
lames  W.  Newsorn. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA208-4214b:  FRL-7570-81 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Determinations  for  Six  Individual 
Sources 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the 
Commonwealth  of  Pennsylvania  to 
establish  and  require  reasonably 
available  control  technology  (RACT) 
related  requirements  to  limit  volatile 
organic  compounds  (VOCs)  and 
nitrogen  oxides  (N0\)  from  six 
individual  sources.  In  the  Final  Rules 
sc'ction  of  this  Federal  Register.  EPA  is 
approving  the  Commonwealth's  SIP 
revisions  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
fiirther  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
ba.sed  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Anv  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
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DATES:  Comments  must  be  received  in 
writing  by  November  14,  2003. 
ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Makeba  Morris, 
Chief,  Air  Quality  Planning  Branch, 
Mailcode  3AP21,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Electronic  comments  should  be 
sent  either  to  morris.makeba@epa.gov  or 
to  http://www.regulations.gov,  which  is 
an  alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  the 
Supplementary  Information  section. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103,  and 
the  Pennsylvania  Department  of 
Environmental  Resources,  Bureau  of  Air 
Quality  Control,  P.O.  Box  8468,  400 
Market  Street,  Harrisbiu^,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Wentworth  at  (215)  814-2034,  or 
by  e-mail  at  wentworth.ellen@epa.gov. 
SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  Pennsylvania's  Approval  of  VOC 
and  NOx  RACT  Determinations  for  Six 
Individual  Sovuces,  that  is  located  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register  publication. 

You  may  submit  comments  either 
electronically  or  by  mail.  To  ensure 
proper  receipt  by  EPA,  identify  the 
appropriate  rulemaking  identification 
number  PA208-4214  in  the  subject  line 
on  the  first  page  of  your  comment. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 


further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment, 
i.  E-mail.  Conunents  may  be  sent  by 
electronic  mail  (e-mail)  to 
morris.makeba@epa.gov,  attention: 
PA208^214.  EPA's  e-mail  system  is  not 
an  "anonjonous  access"  system.  If  you 
send  an  e-mail  comment  directly 
without  going  through  regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

ii.  Regulations.gov.  Your  use  of 
Regulations.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  http:// 
www.regulations.gov,  then  select 
"Enviromnental  Protection  Agency"  at 
the  top  of  the  page  and  use  the  "go" 
button.  The  list  of  current  EPA  actions 
available  for  comment  will  be  listed. 
Please  follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  the  ADDRESSES  section  of 
this  document.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect,  Word  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Written  comments  should 
be  addressed  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
imless  the  comment  contains 
copyrighted  material,  confidential 
business  information  (CBI),  or  other 
information  whose  disclosine  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 


the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

Submittal  of  CBI  Comments 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40CFRPart  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  vou 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM.  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Considerations  when  Preparing 
Conunents  to  EPA 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  yoiu  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemaking  identification  number  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  your 
comments. 
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Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

Dated:  September  29,  2003. 
lames  W.  Newsom, 

Acting  Regional  Administrator.  Region  III. 
(FR  D(x:  03-25932  Filed  10-14-03;  8;45  ami 

BILUNG  CODE  6560-S(M> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[I.D.  101003E] 

Fisheries  off  the  West  Coast  States 
and  in  the  Western  Pacific;  Pacific 
Coast  Groundfish  Fishery;  Intent  to 
Prepare  an  Environmental  impact 
Statement  for  Fishing  Conducted 
Under  the  Pacific  Coast  Groundfish 
Fishery  Management  Plan 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Admmistration  (NOAAj. 
Commerce. 

ACTION:  Notice  of  intf?nt  to  prepare  an 
environmental  impact  statement  (EIS): 
announcement  of  public  scoping  period, 
request  for  written  comments. 


SUMI^ARY:  NMFS,  in  cooperation  with 
the  Pacific  Fishery  Management  r;(jun(-il 
(Council),  announces  its  intention  to 
prepare  an  EIS  in  accordance  with  thV 
National  Environmental  Policv  Act 
(NEPA)  to  assess  the  impacts  of  the 
2005-2006  Pacific  Coast  groundfish 
fisherv  specifications  and  management 
measures  on  the  human  environment. 
DATES:  A  public  scoping  meeting  for  the 
2005-2006  Pacific  Coast  groundfish 
fisherv  specifications  and  management 
measures  EIS  is  scheduled  for  Sunday. 
November  2.  2003,  from  1  p.m.  to  3  p.m. 
in  conjunction  with  the  Council's 
November  3-7,  2003,  meeting  (see 
SUPPLEMENTARY  INFORMATION).  Written 
comments  will  be  accepted  at  the 
Council  office  through  November  14, 
2003.  After  this  date,  a  scopmg 
responsiveness  summary  document 
summarizing  the  public's  issues  and 
alternatives  to  be  evaluated  in  the  EIS, 
will  be  drafted  and  made  available  on 
the  Council's  website 
[www.pcouncil.org)  or  by  request  from 
the  address  below. 


ADDRESSES:  Written  comments  on 
suggested  alternatives  and  potential 
impacts  should  be  sent  to  Dr.  Donald 
Mclsaac.  Executive  Director,  Pacific 
Fishery  Management  Council,  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220-1384.  Comments  may  also  be 
sent  via  facsimile  (fax)  to  503-820-2299 
or  via  e-mail  (pfmc.comments@noaa.gov 
and  write  "2005-2006  groundfish 
specifications  EIS"  in  subject  line). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
lohn  DeVore,  Groundfish  Fishery 
Management  Coordinator;  phone:  503- 
B20-2280  and  e-mail: 
lohn  DeVorp@nnaa.gov  or  Matthew 
Harrington,  NMFS  Northwest  Region 
NEPA  Coordinator;  phone:  206-526- 
4742  and  email: 
Matthew. Hamngton<&noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Need  For  Agency 
Action 

There  are  more  than  80  species 
managed  under  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(Groundfish  FMP).  nine  of  which  have 
been  declared  overfished.  The 
groundfish  stocks  support  an  array  of 
commercial,  recreational,  and  Indian 
tribal  fishing  interests  in  state  and 
Federal  waters  off  the  coasts  of 
Washington.  Oregon,  and  California,  in 
addition,  groundfish  are  also  harvested 
incidentaliv  in  nongroundfish  fisheries. 
most  notablv.  the  trawl  fisheries  for 
pink  shrimp,  spot/ridgeback  prawns, 
California  halibut,  and  sea  cucumber. 

The  proposed  action  is  needed  to 
establish  commercial  and  recreational 
harvests  levels  in  2005-2006  that  will 
ensure  groundfish  stocks  are  maintained 
at,  or  restored  to.  sizes  and  structures 
that  will  produce  the  highest  net  benefit 
to  the  nation,  while  balancing 
environmental  end  social  values. 

The  Proposed  Action 

The  proposed  action  is  to  implement 
management  measures  consistent  with 
the  requirements  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act)  that  c:onstrain  total  fishing 
mortality  during  2005-2006  within 
limits  that  maintain  fish  stocks  at,  or 
rebuild  them  to,  a  level  capable  of 
producing  maximum  su.stained  yield  , 
or  to  a  stock  size  less  than  this  if  such 
stock  size  results  in  long-term  net 
benefit  to  the  nation. 

These  fishing  mortality  limits  are 
harvest  specifications  that  include 
acceptable  biological  catches  (ABCs) 
and  optimum  yields  (OYs)  ff)r 
groundfish  species  or  species  groups  in 
need  of  particular  protection;  OYs  may 


be  represented  by  harvest  guidelines  or 
quotas  for  species  that  need  individual 
management.  Separate  sets  of  ABCs  and 
OYs  will  be  specified  for  2005  and  2006 
as  part  of  the  multi-year  management 
cycle  for  groundfish.  The  allocation  of 
commercial  OYs  between  the  open 
access  and  limited  entry  segments  of  the 
fishery  is  also  part  of  the  proposed 
action. 

Beginning  with  the  2005-2006  fishing 
years,  the  FMP,  as  amended  by 
Amendment  17,  requires  that  the 
groundfish  specifications  be  evaluated 
and  revised  as  necessary  every  two 
years,  with  separate  ABCs  and  OYs 
established  for  each  of  the  two  years  in 
the  biennial  period.  Management 
measures  designed  to  achieve  the  OYs 
will  be  established  for  each  year  and,  as 
in  the  past,  may  vary  from  period  to 
period  within  any  one  year.  These 
specifications  and  management 
measures  will  be  published  in  the 
Federal  Register  and  made  effective  by 
January  1  of  the  first  fishing  year  in  the 
biennium.  The  Magnuson-Stevens  Act 
and  the  groundfish  FMP  also  require 
that  NMFS  implement  actions  to 
prevent  overfishing  and  to  rebuild 
overfished  stocks.  These  specifications 
include  fish  caught  in  state  ocean  waters 
(zero  to  three  nautical  miles  [nm] 
offshore)  as  well  as  fish  caught  in  the 
U.S.  exclusive  economic  zone  (3  to  200 
rmi  offshore). 

Alternatives 

NEPA  requires  that  agencies  evaluate 
reasonable  alternatives  to  the  proposed 
action  in  an  EIS.  The  purpose  and  need 
for  agency  action  determines  the  range 
of  reasonable  alternatives.  A 
preliminary  set  of  alternatives  will  be 
developed  during  the  November  3-7, 
2003,  Council  meeting.  Alternatives  will 
be  structured  around  a  range  of  ABCs/ 
OYs  for  assessed  groundfish  species. 
This  range  of  ABCs/OYs  is  based  on 
stock  assessments,  including  new 
assessments  for  cabezon  and  lingcod 
completed  since  2004  harvest 
specifications  were  finalized  at  the 
Council's  September  2003  meeting. 
(Seven  additional  assessments,  and 
rebuilding  analyses  for  overfished 
species  based  on  these  assessments, 
were  completed  in  2003  and  used  to 
establish  2004  harvest  specifications. 
Since  the  most  recent  approved 
assessment  is  used  to  identify  ABCs  and 
OYs  for  an  assessed  stock,  these  recent 
assessments  will  also  contribute  to  the 
2005-2006  specifications  process). 

For  some  species,  ABC/OY  ranges  that 
would  be  used  to  develop  alternatives 
may  be  based  on  consultations  by  the 
Council  with  state  and  Federal  agencies, 
Indian  tribes,  and  the  affected  public  on 
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the  allocation  of  harvest  opportunity 
between  sectors.  Allocation  decisions 
can  affect  OYs  because  different  sectors 
may  catch  fish  of  different  ages, 
allowing  different  sustainable  harvest 
levels. 

For  each  set  of  ABCs/OYs  used  in  a 
given  alternative,  a  set  of  management 
measvues  will  be  identified  that  will 
constrain  total  harvest  mortality  (across 
all  fisheries  intercepting  groimdfish). 
Restrictive  management  measiu'es 
intended  to  rebuild  overfished  species 
have  been  adopted  and  implemented 
over  the  past  several  years  for  most  • 
commercial  and  recreational  fishing 
sectors.  Management  measiues  intended 
to  control  the  rate  at  which  different 
groundfish  species  or  species  groups  are 
taken  in  the  fisheries  include  trip  limits, 
bag  limits,  size  limits,  time/area 
closures,  and  gear  restrictions. iarge 
area  closures,  called  Groimdfish 
Conservation  Areas  (GCAs),  intended  to 
reduce  bycatch  of  overfished  species, 
were  first  implemented  in  late  2002. 
These  closed  areas  will  continue  to  be 
a  key  feature  of  alternatives  considered 
in  the  EIS  to  manage  groundfish 
fisheries  in  2005-2006.  A  second 
important  type  of  measure  used  to 
manage  groundfish  is  the  cumulative 
landing  limit.  These  restrict  the  total 
weight  of  fish  by  species  or  species 
group  that  any  one  vessel  may  land 
during  the  limit  period,  which  is 
normally  two  months.  Different 
cumulative  landing  limits  are 
established  for  areas  north  and  south  of 
40°10'  N.  lat.  (near  Cape  Mendocino, 
CA)  and  for  limited  entry  trawl,  limited 
entry  fixed  gear,  and  open  access  fishery 
participants. 

Preliminary  Identification  of 
Environmental  Issues 

A  principed  objective  of  the  scoping 
and  public  input  process  is  to  identify 
potentially  significant  impacts  to  the 
human  environment  that  should  be 
analyzed  in  depth  in  the  EIS.  The  EIS 
evaluates  a  range  of  feasible  alternatives 
(described  above)  to  determine  their 
likely  impacts  on  the  human 
environment  and  identify  significant 
impacts.  Council  and  NMFS  staff 
conducted  initial  screening  to  identify 


the  potentially  significant  impacts  of  the 
range  of  alternatives  that  will  be 
developed.  Issues  considered  in  the  EIS 
for  2004  harvest  specifications, 
ciurently  in  preparation,  are  likely  to  be 
relevant  to  the  EIS  for  2005-2006 
harvest  specifications.  (These  include 
the  effects  of  fishing  on  essential  fish 
habitat,  protected  species  listed  under 
the  Endangered  Species  Act  and  Marine 
Mammal  Protection  Act,  the 
sustainability  of  overfished  and  non- 
overfished  groundfish  stocks,  and 
socioeconomic  impacts  to  individuals 
and  communities  involved  in  the  use  of 
groundfish  resources).  The  transition 
from  annually  specifying  harvest  levels 
and  management  measures  to  this  2- 
year  management  cycle  may  also  raise 
issues  that  will  be  considered  in  the  EIS. 

Public  Scoping  Process 

A  public  scoping  meeting  is 
scheduled  for  Sunday,  November  2. 
2003  from  1  p.m.  to  3  p.m.  This  scoping 
session  will  coincide  with  the  Council 
meeting  and  will  occur  at  the  same 
location,  the  Hihon  San  Diego/Del  Mar, 
15575  Jimmy  Diu-ante  Blvd.,  Del  Mar, 
California  92014-1901  (858-792-5200). 
The  primary  purpose  of  the  scoping 
meeting  is  to  focus  the  analysis  on  the 
real  issues  and  concerns  of  die  public 
(see  40  CFR  1500.5(d)  and  40  CFR 
1501.7).  Public  comment  also  may  be 
made  during  the  November  Council 
meeting  (November  3-7),  under  the 
agendum  when  the  Coimcil  will 
consider  the  proposed  action.  The 
agenda  for  this  meeting  will  be  available 
ft'om  the  Council  website  or  by  request 
from  Coiuicil  offices  in  advance  of  the 
meeting  (see  ADDRESSES).  The  agenda 
will  also  identify  the  room  in  which  the 
Sunday  scoping  meeting  will  occur. 
Written  comments  on  the  scope  of 
issues  and  alternatives  may  be 
submitted  as  described  under 
ADDRESSES. 

NMFS  invites  comments  and 
suggestions  on  the  scope  of  the  analysis 
to  be  included  in  the  draft 
environmental  impact  statement  (DEIS). 
The  scope  includes  the  range  of 
alternatives  to  be  considered  and 
potentially  significant  impacts  to  the 
human  environment  that  should  be 


evaluated  in  the  DEIS.  In  addition, 
NMFS  is  notifying  the  public  that,  in 
conjunction  with  the  Council,  it  is 
beginning  a  full  environmental  analysis 
and  decision-meiking  process  for  this 
proposal,  so  interested  or  affected 
people  may  know  how  they  can 
participate  in  the  environmental 
analysis  and  contribute  to  the  final 
decision. 

A  DEIS  will  be  prepared  for  comment 
later  on  in  the  process.  The  comment 
period  on  the  DEIS  will  be  45  days  from 
the  date  the  Environmental  Protection 
Agency's  notice  of  availability  appears 
in  the  Federal  Register.  It  is  ver\- 
important  that  those  interested  in  this 
proposed  action  participate  at  that  time. 
To  be  the  most  helpful,  comments  on 
the  DEIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  merits  of  the 
alternatives  discussed.  It  is  also  helpful 
if  comments  refer  to  specific  pages  or 
chapters  of  the  DEIS.  Comments  may 
also  address  the  adequacy  of  the  DEIS 
or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the  DEIS. 
(Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  NEPA  CFR 
1503.3  in  addressing  these  points). 
Comments  received,  including  the 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  on  this  proposal  and  will 
be  available  for  public  inspection. 

Special  Accommodations 

These  meetings  are  accessible  to 
people  with  physical  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Carolyn  Porter 
503-820-2280  (voice)  or  503-820-2299 
(fax),  at  least  5  days  prior  to  the 
scheduled  meeting  date. 

Authority:  16  U.S.C.  1801  e?  .<:eq. 
Dated:  Octobers.  2003. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Senice. 
[PR  Doc.  03-26075  Filed  10-14-03;  8:45  ami 
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This  section  ot  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  hearings  and  investigations 
committee  meetings   agency  decisions  and 
rulings  delegatKDns  of  authonty  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  ihis 
section 


DEPARTMEhfT  OF  AGRICULTURE 

Animal  and  Plant  HeaKh  Inspection 
Service 

(Docket  No.  03-092-1] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

AGENCY:  .-\nimal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Animal  and  Plant 
He.-ilth  Inspection  Ser\ice  s  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of 
regulations  for  the  interstate  movement 
of  swine  within  a  production  svstem 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  December 
15. 2003 

ADDRESSES:  You  may  submit  c  nmments 
bv  postal  mail/commercial  deliverv  or 
-by  e-mail.  If  vou  use  postal  mail/ 
commercial  deliverv.  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to;  Docket  No  03-092-1 , 
Regulatorv  Analysis  and  Development. 
PPD,  APHIS.  Station  3C71.  4700  River 
Road  Unit  118.  Riverdale.  MD  20737- 
12  38.  Please  state  that  vour  c:omment 
refers  to  Docket  No  03-092-1.  If  you 
use  e-mail,  address  your  comment  to 
rfgulationsaaphis  u^da.iiov  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files  Please  include  your  name  and 
address  in  vour  message  and  "Docket 
No.  03-092-1"  on  the  subject  line 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1 141  of  the  I'SDA  South  Building. 
14th  Street  and  Independence  Avenue 
SVV..  Washington.  D('.  Normal  reading 
room  hours  are  8  a.m.  to  430  p.m.. 


Monday  through  Friday.  ex(  ept 
holidays    I'o  be  sure  someone  is  there  to 
help  you.  please  call  (202)  H9()-2817 
before  coming 

.\PHIS  (iiH  uments  published  in  the 
Federal  Register,  dnd  related 
information,  ini  hiding  the  names  of 
organizations  and  indniduals  who  haye 
cniumentfd  on  .XPHIS  dockets,  are 
availablf  on  the  Internet  at  bttp:// 
v\-ww'  uf)his  usda.gov/ppd/rad/ 
u>'hrf!/K)r  html 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  regarding  regulations  for 
the  interstate  movement  of  swine  within 
a  production  system,  contact  Dr.  Adam 
Grow.  National  Surveillance 
Coordinator.  National  ("enter  for  Animal 
Health  Programs,  Veterinary  Services. 
APHIS.  4700  River  Road  Unit  46. 
Riverdale.  MD  20737-1231 ;  (301)  734- 
3752   For  copies  of  more  detailed 
information  on  the  information 
collection.  i:ontact  Mrs.  Celeste  Sickles. 
APHIS'  Information  Collection 
C:oordinator,  at  (301)  734-7477. 
SUPPLEMENTARY  INFORMATION: 

Title  Interstate  Movement  of  Swine 
Within  a  Production  System 

(AVfB.Vum/>er  057iM)lfil 

Tvpt'  of  Hf quest  Extension  of 
approval  of  an  information  collection. 

Abstract:  Coder  the  Animal  Health 
Protection  Act  (7  U  S.C  8301-8317),  the 
Secretary  of  Agriculture  is  authorized  to 
regulate  the  interstate  and  foreign 
commerce  of  animals  and  other  articles; 
and  to  ( ooperate  with  foreign  countries. 
States  or  other  jurisdictions,  or  persons 
to  prevent  the  introduction  into  or 
dissemination  within  the  United  States 
of  any  pest  or  disease  of  livestock  and 
to  prevent  or  eliminate  burdens  on 
foreign  and  inti!rstate  c:ommerce. 

Within  the  C  S   Department  of 
Agriculture,  the  .Xniinal  and  Plant 
Health  Inspe(  tion  Seryicf  (APHIS)  has 
been  delegated  authority  to  carry  out 
these  activities. 

.■\PHIS  regulations  in  title  9  of  the 
Code  of  Federal  Regulations,  chapter  1. 
subchapttir  C,  goyern  the  interstate 
movement  of  animals  and  other  articles 
to  prevent  the  spread  of  pests  and 
diseases  of  luestock  within  the  I'nited 
States. 

The  regulations  in  part  71  ot 
sub(  hapter  C  i  ontain  rtuiuirements  for 
inoying  swine  interstate  within  a  swine 
production  system   A  prodiu  tion 
system  consists  of  sc^parate  farms  that 
each  specialize  in  a  different  phase  of 


swine  production — sow  herds,  nursery 
herds,  and  finishing  herds.  These 
separate  farms,  all  members  of  the  same 
production  system,  may  be  located  in 
more  than  one  State.  Our  regulations 
facilitate  the  interstate  movement  of 
swine  within  a  single  production  system 
while  continuing  to  provide  protection 
against  the  interstate  spread  of  swine 
diseases.  Moving  swine  interstate 
within  a  swine  production  system 
involves  the  use  nf  two  information 
collection  activities  in  the  form  of  a 
swine  production  health  plan  and  an 
interstate  swine  movement  report. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  our  use  of  these  information 
collection  activities  for  an  additional  3 
years. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us; 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  through  use.  as  appropriate, 
of  automated,  electronic,  mechanical, 
and  other  collection  technologies,  e.g.. 
permitting  electronic  submission  of 
responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
0.081967  hours  per  response. 

Respondents:  Swine  producers 
operating  \yithin  swine  production 
systems. 

Estimated  annual  number  of 
respondents:  1.200. 

Estimated  annual  number  of 
responses  per  respondent:  10.1. 

Estimated  annual  number  of 
responses:  12.200. 

Estimated  total  annual  burden  on 
respondents:  1,000  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
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number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC,  this  9th  day  of 
October  2003. 

Kevin  Shea, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

|FR  Doc.  03-26044  Filed  10-14-03;  8:45  am] 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Information  Collection;  Guidelines  for 
Eligibility  and  Required  Documentation 
for  the  Golden  Access  Passport 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Forest  Ser\'ice,  Department  of 
Agriculture;  the  Bureau  of  Land 
Management.  Bureau  of  Reclamation, 
National  Park  Service,  and  the  Fish  and 
Wildlife  Service,  Department  of  the 
Interior;  and  the  U.S.  Army  Corps  of 
Engineers.  Department  of  Defense  are 
seeking  comments  from  all  interested 
individuals  and  organizations  on  the 
new  information  collection,  "Guidelines 
for  Eligibility  and  Required 
Documentation  for  the  Golden  Access 
Passport." 

DATES:  Comments  on  this  notice  must  be 
received  by  December  15,  2003  to  be 
assured  of  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 

ADDRESSES:  Comments  concerning  this 
notice  should  be  addressed  to 
Recreation.  Heritage,  and  Wilderness 
Resources  Staff,  Attn:  Accessibility 
Program  Manager,  Mail  Stop  1125, 
Forest  Ser\'ice.  USDA,  1400 
Independence  Avenue,  SW., 
Washington.  DC  20090-1125. 

Comments  also  may  be  submitted  via 
facsimile  to  (202)  205-1145  or  by  e-mail 
to  gap@fs.fed. us.  The  public  is 
requested  not  to  send  duplicate  written 
comments  via  regular  mail. 

The  public  may  inspect  comments 
received  in  the  Office  of  the  Director, 
Recreation,  Heritage,  and  Wilderness 
Resources  Staff,  4th  Floor-Central, 
Sidnev  R.  Yates  Federal  Building,  Forest 
Service,  USDA,  201  14th  Street,  SW., 
Washington  DC,  between  the  hours  of 
8:30  a.m.  to  4  p.m.  on  business  days. 
Visitors  are  encouraged  to  call  ahead  to 


(202)  205-1706  to  facilitate  entry  into 
the  building. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Zeller,  Accessibility  Program 
Manager,  Recreation,  Heritage  and 
Wilderness  Resources  Staff,  at  (202) 
205-9597.  Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  may  call  the  Federal  Relay 
Service  (FRS)  at  1-800-877-8339 
twenty-four  hours  a  day,  every  day  of 
the  year,  including  holidays. 
SUPPLEMENTARY  INFORMATION: 

Title:  Guidelines  for  Eligibility  and 
Required  Documentation  for  the  Golden 
Access  Passport. 

OMB  Number:  0596-New. 

Expiration  Date  of  Approval:  N/A. 

Type  of  Request:  New. 

Abstract:  The  Golden  Access  Passport 
was  created  in  1980  by  an  amendment 
to  the  Land  and  Water  Conservation 
Fund  Act  (LWCFA)  of  1965.  A  Golden 
Access  Passport  is  a  free,  lifetime  permit 
that  is  issued  without  charge  bv  the 
National  Park  Service,  Bureau  of  Land 
Management,  Bureau  of  Reclamation, 
and  Fish  and  Wildlife  Service, 
Department  of  the  Interior:  the  Forest 
Service,  Department  of  Agriculture;  and 
the  U.S.  Army  Corps  of  Engineers, 
Department  of  Defense  to  citizens  or 
persons  who  are  domiciled  (permanent 
residents)  in  the  United  States, 
regardless  of  age,  and  who  have  a 
medical  determination  and 
documentation  of  blindness  or 
permanent  disability.  Golden  Access 
Passports  may  be  obtained  in  person 
and  upon  proof  of  blindness  or 
medically  determined  permanent 
disability  in  accordance  with  the  criteria 
established  in  the  LWCFA  of  1965.  as 
amended. 

The  Passport  is  not  transferable  and 
must  be  signed  by  the  holder.  This 
Passport  entitles  the  holder  and  any 
persons  accompanying  the  holder,  such 
as  a  care  assistant  or  the  holder's  spouse 
and  children,  in  a  single  private, 
noncommercial  vehicle,  to  general 
admission  to  a  Federal  area  where  an 
entrance  fee  is  charged.  This  Passport 
also  entitles  the  holder  only  to  a  50 
percent  discount  on  use  fees  that  are 
charged  per  vehicle,  per  person,  or  per 
single-family  unit  at  outdoor  recreation 
sites  managed  by  the  Forest  Service  or 
concessionaires. 

In  order  to  clarify  and  simplify  the 
process  for  persons  with  disabilities  to 
obtain  the  Golden  Access  Passport,  all 
of  the  agencies  that  issue  this  free, 
lifetime  Passport  cooperated  in  the 
development  of  the  Guidelines  for 
Eligibility  and  Required  Documentation 
for  the  Golden  Access  Passport.  These 
Guidelines  will  be  used  by  each  agency 


when  assisting  customers  seeking  to 
obtain  the  Passport. 

Estimate  of  Burden:  5  minutes. 

Type  of  Respondents:  Individuals 
with  permanent  disabilities,  who  are 
applying  for  the  free,  lifetime  Golden 
Access  Passport. 

Estimated  Number  of  Respondents: 
59,810. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  11,962  hours. 

Comment  Is  Invited 

Comment  is  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary'  for  the  stated  purpose  and 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Use  of  CommefKs 

All  comments  received  in  response  to 
this  notice,  including  names  and 
addresses  when  provided,  will  be  a 
matter  of  public  record.  Comments  will 
be  summarized  and  included  in  the 
submission  for  Office  of  Management 
and  Budget  approval. 

Dated:  October  7,  2003. 
Gloria  Manning. 

Assoriatt'  Drpiitv  Chief.  Sational  Forest 

Sy.'itfm. 

|FR  Do(  .  03-2607.?  Filed  10-14-03:  8:4.t  ami 

BILUNG  CODE  3410-1 1-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Newspapers  Used  for  Publication  of 
Legal  Notice,  Comment  and  Appeal  of 
Decisions  for  Pacific  Northwest 
Region;  Oregon  and  Washington 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  updates  the  listing 
of  newspapers  that  will  be  used  by  all 
Ranger  Districts,  Forests,  and  the 
Regional  Office  of  the  Pacific  Northwest 
Region  to  publish  legal  notices  of 
decision  subject  to  appeal  under  36  CFR 
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parts  215  and  217  and  to  publish  notices 
for  public  comment  subject  to  the 
provisions  of  36  CFR  part  215.  The 
intended  effect  of  this  action  is  to 
inform  interested  members  of  the  public 
which  newspapers  will  be  used  to 
publish  legal  notices  for  public 
comment  or  decisions:  thereby  alhjwiny 
the  public  to  ret:eive  information  of  a 
decision,  to  provide  clear  evidence  of 
timelv  notice,  and  to  achieve 
consistency  in  administering  the 
appeals  process. 

DATES:  Publication  of  le^al  notices  in 
the  listed  newspapers  will  hci^in  with 
proposals  for  public  tomnient  nr 
decisions  subject  to  appeal  that  are 
made  on  or  after  October  15.  2003.  The 
list  of  newspapers  will  remain  in  effect 
until  another  notice  is  published  in  the 
Federal  Register 

FOR  FURTHER  INFORMATION  CONTACT:  lil! 
.•\.  Dufour.  Ret;iondl  Environmt'ntal 
("oordinator.  Pacific  Northwest  Region. 
333  S\V  First  Avenue.  (P.O.  Box  3623), 
Portland.  Ores^on  47208.  phone:  503- 
808-2 2 7H 

SUPPLEMENTARY  INFORMATION: 
Responsible  OfficiaN  in  th*'  Pacific 
Northwest  Region  will  '^ue  lei;al  notice 
of  decisions  that  nuu'  be  subject  to 
appeal  under  3b  CFR  parts  215  and  217 
in  the  following  newspapers  which  are 
listed  hv  Forest  Service  ailmini>^trative 
units  Where  more  than  one  n^nv^pdper 
IS  listed  for  any  unit,  the  first  newspaper 
listed  is  the  principle  newspapers. 

The  principle  newspaper  shall  be 
used  to  constitute  le^al  e\'iden(;e  that 
the  agency  has  given  timely  an<1 
constructive  notice  for  comment  and  tor 
decisions  that  mav  be  subject  to 
ddministratn>'  appeal.  The  timeframe 
for  appeal  shall  be  based  on  the  date  ot 
publication  of  a  notice  of  decision  in  the 
principle  newspaper. 

Pacific  Northwest  Regional  Office 

Regional  Forester  decisions  on  On't^on 
National  Forests: 
The  Oregonian,  Portland.  Oregon 

Regional  Forester  decisions  on 
Washington  National  Forests: 
The  .Seattle  Post-Intelligencer,  Seattle.- 
Washington 

( jilumbia  River  Gorge  National  Scenic 
Area  N'anager  dec:isi()ns: 
The  Oregonian.  Portland.  Oregon 

Oregon  National  Forests 

Desrhufps  Sationiil  Fort^'^t 

Forest  Supervisor  decisions 
Bend/Fort  Rock  District  Ranger 

decisions 
Crescent  Distric:!  Ranger  decisions 
Redmond  Air  Center  Manager  (let  isifm> 

The  Bulletin.  Bend.  Oregon 
Sister  District  Ranger  decisions — Sisters 

Nugget.  Sisters,  Oregon 


Fremont-Winfma  Nationnl  Fnrpsts 

Forest  Supervisor  decisions 
Blv  [Jistrict  Ranger  decisions 
Lakeview  District  Ranger  decisions 
Paislev  District  Ranger  decisions 
Silver  Lake  District  Ranger  decisions 
C'hemult  Distru :t  Ranger  decisions 
Chiloquin  District  Ranger  decisions 
Klamath  District  Ranger  decisions 
Herald  and  News.  Klamath  Falls. 
Oregon 

Miilht'ur  National  Forest 

Forest  Supervisor  decisions 

Blue  Mountain  Distrii:t  Ranger  def  isions 

Fmigrant  Oeek  Distric:t  Ranger 

decisiims 
Prairie  (atv  D'stru  t  Ranger  decisions 

Bhie  Mountain  Faglc  lohn  Dav. 
( )re'4()n 

Mt  Hood  Sdtioiiiil  Forest 

Forest  Supervisor  decisions 
Clackamas  River  Distrii  t  Ranger 

decisions 
Zigzag  Distni  t  Kaiiger  decisions 
Hood  Ri\er  DistrK  t  Ranger  decisions 
Barlow  Distru  t  K.inger  ilei  isions 

The  Oregiini.in,  i'nrtl.uid.  Oregon 

Ochoco  National  Forest 

Forest  Su[)er\  i-^nr  dei  isions — The 

Bulletin.  Hend.  Oregon 
Newspaper^  which  may  provide 

additinnal  imtice  of  iMirt-st  Super\'isor 

decisions 

Central  Oret;(iiii.in.  I'nneville.  Oregon 

M.uiras  Pioni>er.  Madr.is.  Oregon 

Hlui'  Mountain  Eagle,  [olin  D.iy. 
Oregon 

The  Tiiiies-Iiiurn.il,  I  iondon.  Oregon 
Crooked  Rivt  r  National  (irassland  .Area 

Manager  decisions — The  Bulletin. 

Bend.  Oregon 
News[)a()er  whic  h  ina\  provide 

additioii.il  notice  of  .Are.i  Manager 

decisions: 

Madras  Pioneer.  Madras.  Oregon 
Lookout  Mount.iin  District  Ranger 

liecisions-  riif  Hulletin,  Bend. 

Oregon 

Newsp.ijii'r  w  hu  h  iiiii\  [)ro\ide 
additional  noti(  >■  nt  District  Ranger 
decisions: 

Central  Oregonian.  Prineville.  (Jregon 
Paulina  District  Ranger  dtniisions — The 

Bulletin.  Bend.  Oregon 

Newspa[)ers  which  ina\  [irovide 
additional  notit:e  of  District  Ranger 
decisions: 

Blue  Mountain  Eagle,  |ohii  Day. 
Oregon 

The  Tiini's-liuiriial,  ( .midon.  Oregon 

Rogun  River-Siskivou  National  Forests 

Forest  Supervisor  (Rogue  Riv(>r) 
dt'cisiniis — M.iil  Tribune.  Medford. 
( Jregon 

Forest  Supt?r\isor  (Siski\im)  decisions — 
CJrants  Pass  Courier.  Cirants  Pass 


Applegate  District  Ranger  decisions 
Ashland  District  Ranger  decisions 
Butte  Falls  District  Ranger  decisions 
[.  Herbert  Stone  Nursery  Managers 

decisions 
Prospect  District  Ranger  decisions 

Mail  Tribune.  Medford.  Oregon 
Chetco-Gold  Beach  District  Ranger 

decisions — Curry  Coastal  Pilot, 

Brookings,  Oregon 
Galice-Illinois  Valley  District  Ranger 

decisions — Grants  Pass  Courier, 

Grants  Pass,  Oregon 
Powers  District  Ranger  decisions — The 

World,  Coos  Bay.  Oregon 

Newspaper  which  may  provide 
additional  notice  of  District  Ranger 
decisions: 

Curry  Countv  Reporter,  Gold  Beach. 
Oregon 

Siuslaw  National  Forest 

Forest  Supervisor  decisions — Corvallis 
Gazette-Times,  Corvallis,  Oregon 

Heho  District  Ranger  decisions — 

Headlight  Herald,  Tillamook,  Oregon 

Mapelton  District  Ranger  decisions 

Oregon  Dunes  National  Recreation  Area 
Manager  decisions 
Waldport  District  Ranger  decisi(ms 
Register-Guard,  Eugene,  Oregon 

i'matilla  National  Forest 

Forest  Supervisor  decisions 

North  Fork  lohn  Day  District  Ranger 

decisions 
Heppner  Distric:t  Ranger  decisions 
P(jmerov  District  Ranger  decisions 
Walla  Walla  District  Ranger  decisions 

East  Orf^gcmian,  Pendleton,  Oregon 

I  'mpqua  National  Forest 

Forest  Supervisor  decisions 
(Cottage  Grove  District  Ranger  decisions 
Diamond  Lake  District  Ranger  decisions 
North  L'mpqua  District  Ranger  decisions 
Tiller  District  Ranger  decisions 
Dorena  Tree  Improvement  Center 

Manager  decisions 

The  News  Review.  Roseburg.  Oregon 

Wallowa-Whitman  National  Forest 

Forest  Supervisor  decisions 
Baker  Office — Whitman  Unit  decisions 
Pine  Offict^— Whitman  Unit  decisions 
Unity  Office — Whitman  Unit  decisions 

Baker  City  Herald,  Baker  City,  Oregon 
Hells  Canvon  National  Recreation  Area 

ranger  decisions: 

Occ:urring  in  Oregon — 

Wallowa  C^ounty  Chieftain, 
Enterprise,  Oregon 

Occurring  in  Idaho — 

Lewiston  Morning  Tribune.  Lewiston, 
Idaho 
La  Grande  District  Ranger  decisions — 

The  Observer.  La  Grande,  Oregon 
Eagle  Cap  District  Ranger  decisions 
Wallowa  Valley  District  Ranger 

decisions 


■  tfk'k^^  M 


.J I     D. 
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Wallowa  County  Chieftain, 
Enterprise,  Oregon 

Willamette  National  Forest 

Forest  Supervisor  decisions 

Middle  Fork  District  Ranger  decisions 

McKenzie  River  District  Ranger 

decisions 
Sweet  Home  District  Ranger  decisions 

Register-Guard,  Eugene,  Oregon 
Detroit  District  Remger  decisions — 

Salem  Statesman  Journal,  Salem, 

Oregon 

Washington  National  Forests 

Colville  National  Forest 

Forest  Supervisor  decisions 

Three  Rivers  District  Ranger  decisions 

Statesman-Examiner,  Colville, 
Washington 
Republic  District  Ranger  decisions — 

Republic  News  Miner,  Republic, 

Washington 
Sullivan  Lake  District  Ranger  decisions 
Newport  District  Ranger  decisions 

Newport  Miner,  Newport,  Washington 

afford  Pinchot  National  Forest 

Forest  Supervisor  decisions 

Mount  Adams  District  Ranger  decisions 

Mount  St.  Helens  National  Volcanic 

Monument  Manager  decisions 

The  Columbian,  Vancouver, 
Washington 
Cowlitz  Valley  District  Ranger 

decisions — The  Chronicle,  Chehalis, 

Washington 

Ml.  Baker-Snoqualmie  National  Forest 

Forest  Supervisor  decisions — Seattle 

Post  Intelligencer,  Seattle, 

Washington 
Mt.  Baker  District  Ranger  decisions — 

Skagit  Valley  Herald,  Mt.  Vernon, 

Washington 
Snoqualmie  District  Ranger  decisions 

(north  half  of  district) — Valley  Record, 

North  Bend,  Washington 
Snoqualmie  District  Ranger  decisions 

(south  half  of  district) — Enumclaw 

Courier  Herald,  Enumclaw, 

Washington 
Darrington  District  Ranger  decisions 
Skykomish  District  Ranger  decisions 

Everett  Herald,  Everett,  Washington 

Okanogan  and  Wenactchee  National 
Forests 

Forest  Supervisor  decisions — The 

Wenatchee  World,  Wenatchee, 

Washington 

Newspaper  which  may  provide 
additional  notice  of  Forest  Supervisor 
decisions: 

The  Yakima  Herald-Republic, 
Yakima,  Washington 
Methow  Valley  District  Ranger 

decisions — Methow  Valley  News, 

Twisp,  Washington 


Tonasket  District  Ranger  decisions — 

Wenatchee  World,  Wenatchee, 

Washington 

Newspaper  which  may  provide 
additional  notice  of  District  Ranger 
decisions: 

Okanogan  Valley  Gazette-Tribune, 
Oroville,  Washington 
Cle  Elum  District  Ranger  decisions — 

Ellensburg  Daily  Record,  Ellensburg, 

Washington 

Newspaper  which  may  provide 
additional  notice  of  District  Ranger 
decisions: 

The  Yakima  Herald-Republic, 
Yakima,  Washington 
Chelan  District  Ranger  decisions 
Entiat  District  Ranger  decisions 
Lake  Wenatchee  and  Leavenworth 

District  Ranger  decisions 

The  Wenatchee  World,  Wenatchee, 
Washington 
Naches  District  Ranger  decisions 

The  Wenatchee  World,  Wenatchee, 
Washington 
Newspaper  which  may  provide 

additional  notice  of  District  Ranger 

decisions; 

The  Yakima  Herald-Republic, 
Yakima,  Washington 

Olympic  National  Forest 

Forest  Supervisor  decisions: 

The  Olympian,  Oljonpia,  Washington 

Newspapers  which  may  provide 
additional  notice  of  Forest  Supervisor 
decisions: 

Mason  County  Journal,  Shelton, 
Washington 

Peninsula  Daily  News,  Port  Angeles. 
Washington 

The  Daily  World.  Aberdeen, 
Washington 

The  Forks  Forum,  Forks,  Washington, 
Hood  Canal  District  Ranger  decisions — 

Peninsula  Daily  News,  Port  Angeles, 

Washington 

Newspaper  which  may  provide 
additional  notice  of  District  Ranger 
decisions: 

Mason  County  Journal.  Shelton, 
Washington 
Pacific  District  Ranger  decisions  (south 

portion  of  district): 

The  Daily  World,  Aberdeen. 
Washington 

Newspapers  which  may  provide 
additional  notice  of  District  Ranger 
decisions: 

Peninsula  Daily  News,  Port  Angeles, 
Washington 

The  Forks  Forum,  Forks,  Washington 
Pacific  District  Ranger  decisions  (north 

portion  of  district) — Peninsula  Daily 

News,  Port  Angeles,  Washington 
Newspapers  which  may  provide 

additional  notice  of  District  Ranger 

decisions: 

The  Forks  Forum.  Forks,  Washington 


The  Daily  World,  Aberdeen, 
Washington 

Dated:  October  3.  2003. 
Jim  Golden, 

Deputy  Regional  Forester. 

|FR  Doc.  03-25977  Filed  10-14-03;  8-45  am) 

BILUNG  CODE  3410-1 1-M 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 
agency:  U.S.  Census  Bureau. 

Title:  2004  Panel  of  the  Sun'ey  of 
Income  and  Program  Participation 
(SIPP),  Core  Instrument  and  Wave  I 
Topical  Modules. 

Form  Number(sj:  SIPP  24105(L) 
Director's  Letter;  SIPP/CAPI  Automated 
Instrument;  SIPP  21003  Reminder  Card. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  98.685  hours. 

Number  of  Respondents:  97,650. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  U.S.  Census 
Bureau  plans  to  conduct  the  2004  Panel 
of  the  Survey  of  Income  and  Program 
Participation  (SIPP).  This  clearance 
request  is  to  accommodate  the  core 
instrument  for  the  life  of  the  2004  Panel, 
the  topical  modules  for  the  Wave  1 
interviews,  and  the  reinterview 
instrument,  which  will  be  used  during 
the  life  of  the  2004  Panel.  The 
reinterv'iew  instrument  will  be  used  for 
quality  control  analysis  of  data  collected 
by  the  SIPP  field  representatives. 

The  SIPP  is  designed  as  a  continuing 
series  of  national  panels  of  interviewed 
households  that  are  introduced  every 
few  years,  with  each  panel  having 
durations  of  3  to  4  years.  The  2004 
Panel  is  scheduled  for  four  years  and 
will  include  twelve  waves  which  wiil 
begin  February  1,  2004.  All  household 
members  15  years  old  or  over  are 
interviewed  a  total  of  twelve  times 
(twelve  waves),  at  4-month  intervals, 
making  the  SIPP  a  longitudinal  sur\ey. 

The  survey  is  molded  around  a 
central  "core"  of  labor  force  and  income 
questions  that  remain  fixed  throughout 
the  life  of  a  panel.  The  core  is 
supplemented  with  questions  designed 
to  answer  specific  needs.  These 
supplemental  questions  are  included 
with  the  core  and  are  referred  to  as 
"topical  modules."  The  topical  modules 
for  the  2004  Panel  Wave  1  are 
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Recipiency  History  and  Employment 
History.  These  topical  modules  were 
previously  conducted  in  the  SIPP  2001 
Panel  Wave  1  instrument.  The  2004 
Panel  Wave  1  interviews  will  be 
conducted  beginning  February  1,  2004 
and  concluding  on  May  31,  2004. 

Data  provided  by  the  SIPP  are  being 
used  bv  economic  policymakers,  the 
Congress,  state  and  local  governments. 
and  Federal  agencies  that  administer 
social  welfare  or  transfer  payment 
programs,  such  as  the  Department  of 
Health  and  Human  Services  and  the 
Department  of  Agriculture.  The  SIPP 
represents  a  source  of  information  for  a 
wide  variety  of  topics  and  allows 
information  for  separate  topics  to  be 
integrated  to  form  a  single  and  unified 
database  so  that  the  interaction  between 
tax,  transfer,  and  other  government  and 
private  policies  can  be  examined 
Government  domestic  policy 
formulators  depend  heavily  upon  the 
SIPP  information  concerning  the 
distribution  of  income  received  directly 
as  money  or  indirectly  as  in-kind 
benefits  and  the  effect  of  tax  and 
transfer  programs  on  this  distribution. 
Thev  also  need  improved  and  expanded 
data  on  the  income  and  general 
economic  and  financial  situation  of  the 
U.S.  population.  The  SIPP  has  provided 
these  kinds  of  data  on  a  continuing  basis 
since  1983.  permitting  levels  of 
economic  well-being  and  changes  in 
these  levels  to  be  measured  over  Ume. 
Monetary  incentives  to  encourage  non- 
respondents  to  participate  is  planned  for 
all  waves  of  the  2004  SIPP  Panel 

Affected  Public  Individuals  or 
households. 

Frequency:  Every  4  months. 

Respondent's  Obligation:  Voluntary. 

Legal  AuthontvTnlc  13  U.S.C. 
Section  182. 

OMB  Desk  Officer:  Susan  Schechter, 
(202) 395-5103 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek. 
Departmental  Paperwork  (Clearance 
Officer.  (202)  482-0266.  Department  of 
Commerce,  room  6625,  14th  and 
Constitution  Avenue,  N'W  .  Washington. 
DC  20230  (or  via  the  Internet  at 
dh\Trek@doc.gov) . 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  either  by  fax  (202-395-7245)  or 
e-mail  [susan_schechter@omb.eop.gov]. 


Dated:  October  8,  200.3. 
Madeleine  Clayton. 

.Uana^fment  .■\iHilvst.  Offirf  nf  the  Chief 
Informutiun  (Jffiffr 

(FR  Doc.  03-26018  Filed  :U-14-03;  8:4,5  am] 
BILUNG  CODE  3510-07-P 


OEPARTMErfT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 
AGENCY:  Census  Bureau. 

Title:  Current  Population  Survey, 
Annual  Social  and  Economic 
Supplement — 2004. 

Forni  SumbeiisI:  CPS-580,  CPS- 
580(L)SP,  CP,S-67B.  CPS-676(SP). 

Agency  Approval  \'umher:  0607- 
0354. 

Tvpe  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden   32.500  hours 

Sumber  of  Respondents:  78.000. 

Avii  Hours  Per  Resnonse:  25  minutes. 

Seeds  and  I  'ses:  Tne  purpose  of  this 
request  for  review  is  to  obtain  clearance 
for  the  Annual  Social  and  Ectmomic 
Supplement  (.ASEC).  formerly  known  as 
the  Annual  Demographic  Survey  (ADS), 
which  we  will  conduct  in  conjunction 
with  the  February,  March,  and  April 
2004  Current  Population  Survey  (CPS). 
Congressional  passage  of  the  .State 
Childrens  Health  Insurance  Program,  or 
Title  XXI,  led  to  ,1  mandate  from 
Congress,  in  1999.  that  the  sample  size 
for  the  CPS.  and  specifically  the  Annual 
Social  and  Economic  Supplement 
(ASEC),  be  increased  to  a  level  whereby 
more  reliable  estimates  can  be  derived 
for  the  number  of  individuals 
parti(  ipating  in  this  [)rogram  at  the  state 
level   By  administrating  the  ASEC  in 
February,  March,  and  April,  rather  than 
only  in  March  as  in  the  past,  we  have 
been  able  to  achieve  this  goal  The 
Census  Bureau,  the  Bureau  of  Labor 
Statistics  (BLS),  and  the  Department  of 
Health  and  Human  Services  (HHS) 
sponsor  this  sup[)lement. 

The  .^SEC  can  he  divided  into  five 
logical  series  of  ciuestions  as  follows: 
Work  Experienc:e;  Personal  Income  and 
Noncash  Benefits;  Household  Noncash 
Benefits;  Welfare  Reform  Items;  and 
Migration. 

.■\SEC  data  are  used  by  social 
planners,  economists,  Covernment 
(iffici-ils,  and  market  researchers  to 
gauge  the  social  and  economic  well- 
being  of  the  Nation  as  a  whole,  and 
selected  population  groups  of  interest. 


Affected  Public:  Individuals  or 
households. 

Frequency:  Annually, 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  U.S.C, 
Section  182  and  Title  29  U.S.C. 
Sections  1-9. 

OMB  Desk  Officer:  Susan  Schechter, 
(202) 395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  room  6625,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dhvTjeJt@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer  either  by  fax  (202-395-7245)  or 
email  [susan_schechter@omb.eop.gov}. 

Dated;  (Ictober  8,  2003, 
Madeleine  Clayton, 

Management  .■\nalysl.  Office  of  the  Chief 
Information  Officer. 

|FR  Do(  ,  03-26016  Filed  10-14-03;  8:45  ami 
BILUNG  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
.^ct  (44  U.S.C.  chapter  35). 
AGENCY:  U.S.  Census  Bureau, 

Title:  2004  Census  Test, 

Form  Numberfsl:  DB-1: 
questionnaire;  DB-5.  DB-6A.  DB-6B. 
DB-6C.  DB-8:  envelopes;  DB-31(P): 
privacy  notice:  DB-16(t).  DB-16{L)(UL), 
DB-17(L):  cover  letters:  DB-5(L): 
advance  letter;  DB-9:  reminder  post 
card;  DB-l(F):  respondent  flashcard 
booklet. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

BLTc/en.  33.530  hours. 

Number  of  Respondents:  200.000. 

Avg  Hours  Per  Response:  10  minutes. 

Needs  and  Uses:  Tne  U.S.  Census 
Bureau  requests  authorization  from  the 
Office  of  Management  and  Budget  to 
conduct  the  2004  Census  Test.  The  goal 
of  the  2004  C;ensus  Test  is  to  obtain 
information  needed  to  inform  decisions 
about  adopting,  refining,  or  rejecting 
potential  new  methods,  content,  and 
wording  for  the  2010  Census.  The  2004 
Census  Test  will  evaluate  the 
effectiveness  of: 
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Mobih  Computing  Devices  for  Field 
Work — Methods  for  implementing  an 
MCD  system  during  the  Nonresponse 
Followup  (NRFU)  operation.  We  are 
developing  an  MCD  system  that 
incorporates  Spanish  and  English 
language  capabilities,  that  can  receive 
workload  information  and  transmit 
census  data,  and  that  includes  maps.  We 
plan  to  assess  the  impact  of  the  system 
on  field  infrastructure  and  data 
processing. 

Coverage  Improvement — New 
methods  for  improving  coverage, 
including  procedures  to  address  overall 
coverage  of  the  Nation's  population  and 
housing  and  procedures  to  address 
duplication  issues.  The  2004  Census 
Test  Questionnaire  will  include  two 
new  questions  (numbers  2  and  10} 
designed  to  ensure  that  each  individual 
is  counted  once  and  only  once  and  in 
the  right  place,  revised  residence  rule 
instructions  to  help  respondents 
understand  who  to  include  on  census 
forms,  and  space  to  add  information  for 
four  characteristics  for  persons  seven 
through  twelve  (age,  sex,  date  of  birth, 
and  relationship). 

Changes  to  Questionnaire  Content — 
Collect  data  on  respondent  reaction  to 
the  revised  race  and  Hispanic  Origin 
questions,  including  the  removal  of  the 
"Some  Other  Race"  ("SOR")  option  and 
the  inclusion  of  examples  for  both 
questions.  In  addition,  we  are  plaiming 
to  record  and  behavior-code  some  of  the 
NRFU  interviews  in  order  to  gain 
additional  insight  into  respondent 
reaction  to  the  race  and  Hispanic  Origin 
questions. 

Methods  to  Identify  Special  Places/ 
Group  Quarters — As  part  of  its  research 
and  development  work  for  the  2010 
census,  the  2004  Census  Test  also  will 
test  improved  definitions  and  methods 
for  distinguishing  between  group 
(quarters  and  housing  units  during 
census  operations,  in  order  to  update 
the  MAF  in  a  comprehensive,  integrated 
manner.  The  Group  Quarters  Validation 
(GQV)  operation  is  covered  by  a 
separate  OMB  submission. 

The  2004  Census  Test,  which  is  part 
of  an  extended  test  cycle  leading  up  to 
the  next  decennial  census,  will  be 
conducted  in  two  sites — Northwest 
Queens  Borough,  NY,  and  three  rural 
counties  in  Southwest  Georgia  (Colquitt, 
Tift,  and  Thomas).  The  test  will  use  two 
modes  for  data  collection  (paper  and 
MCD).  Approximately  175,000  housing 
units  in  the  test  sites  will  receive  a 
census  questionnaire  by  mail  (mailout/ 
mailback  universe,  i.e.  housing  units 
that  have  city-style  addresses  such  as 
806  Main  Street).  Additionally, 
enumerators  will  deliver  a  questionnaire 
to  approximately  25,000  housing  units 


that  have  non  city-style  addresses  such 
as  Rt.  7,  Box  433  (update/leave 
universe).  All  respondents  (those  living 
in  both  the  mailout/mailback  and 
update/leave  areas)  will  be  asked  to 
complete  the  forms  and  mail  them  back 
using  the  postage-paid  envelopes 
provided. 

Prior  to  the  beginning  of  NRFU,  a 
second  questionnaire  will  be  sent  to 
each  housing  unit  in  the  mailout/ 
mailback  universe  in  both  sites  that  has 
not  already  returned  the  initial 
questionnaire.  During  the  NRFU  portion 
of  the  test,  enumerators  equipped  with 
MCDs  will  visit  and/or  call  non- 
respondents  and  attempt  to  collect  the 
information. 

The  2004  Census  Test  will  include  an 
array  of  data  collection,  data  capture, 
and  data  processing  operations  along 
with  the  associated  support  activities 
necessary  for  obtaining  the  data 
required  for  evaluation.  Although  we 
will  conduct  a  quality  assurance 
operation  during  NRFU,  we  will  not 
conduct  the  re-interview  portion  of  the 
Race  and  Hispanic  Origin  Retinter\'iew 
due  to  its  operational  complexity  and 
resource  requirements.  We  will  conduct 
a  short  re-interview  for  quality-control 
purposes  with  approximately  5,800 
households  in  the  NRFU  universe  to 
verify  that  a  NRFU  enumerator  visited 
the  address  and  collected  the 
appropriate  address  and  household 
information. 

Enumerator  Taping  Assistants  (ETAs) 
also  will  tape  and  behavior-code  an  area 
sample  of  NRFU  interviews  (Northwest 
Queens  Site,  only)  as  enumerators  are 
conducting  the  interviews.  Data 
collected  as  a  result  of  these  interviews 
will  be  used  in  conjunction  with 
missing  data  rates,  NRFU  response 
distributions,  and  the  2003  National 
Census  Test  results  to  evaluate 
respondent  reactions  to  the  new  race 
and  Hispanic  Origin  Questions. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One-time. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  U.S.C, 
Sections  141  and  193. 

OMB  Desk  Officer:  Susan  Schechter, 
(202)  395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  room  6625,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dhynek@doc.gov) . 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 


within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer  either  by  fax  (202)  395-7245  or 
e-mail  [susan_schechter@omb.eop.gov). 

Dated:  October  8.  2003. 

Madeleine  Clayton, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

|FR  Doc.  03-26017  Filed  10-14-03:  8:45  am] 

BILUNG  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-810] 

Mechanical  Transfer  Presses  from 
Japan:  Extension  of  Time  Limit  for 
Preliminary  Results  of  Antidumping 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce 
SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  of  the  administrative 
review  of  mechanical  transfer  presses 
(MTPs)  from  Japan  until  no  later  than 
February  28,  2004.  The  period  of  review 
is  Februar\'  1,  2002  through  January  31. 
2003.  This  extension  is  made  pursuant 
to  section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act). 
EFFECTIVE  DATE:  October  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Arrowsmith,  Office  of  AD/ 
CVD  Enforcement  VII,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington  DC  20230; 
telephone:  (202)  482-5255. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February'  16,  1990.  the  Department 
issued  an  antidumping  duty  order  on 
mechanical  transfer  presses  from  Japan. 
See  Antidumping  Duty  Order: 
Mechanical  Transfer  Presses  from 
Japan.  55  FR  5642  (February  16.  1990). 
The  term  "mechanical  transfer  presses" 
refers  to  automatic  metal-forming 
machine  tools  with  multiple  die  stations 
in  which  the  work  piece  is  moved  from 
station  to  station  by  a  transfer 
mechanism  designed  as  an  integral  part 
of  the  press  and  synchronized  with  the 
press  action,  whether  imported  as 
machines  or  parts  suitable  for  use  solely 
or  principally  with  these  machines. 
These  presses  may  be  imported 
assembled  or  unassembled.  See 
Mechanical  Transfer  Presses  from 
Japan:  Final  Results  of  Antidumping 
Administrative  Review  68  FR  39515. 
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On  Februan-  24.  2003.  the  Department 
of  Commerce  (the  Department)  received 
a  timelv  request  for  administrative 
review  of  the  antidumping  duty  order 
on  MTPs  from  Japan  from  respondent 
Hitatchi  Zosen  Corporation  (HZC).  and 
its  subsidiary  Hitatchi  Zosen  Fukui 
Corporation  d/b/a  H&F  Corporation 
(H&F).  On  Februarv  27.  2003.  the 
Department  received  a  timely  request 
from  the  petitioner.  IHI-V'erson  Press 
Technology.  LLC.  for  an  administrative 
review  of  HZC  and  H&F  On  February 
28,  2003,  HZC  and  H&F  submitted  a 
request  that  the  Department  revoke  the 
order  with  respect  to  HZC  and  H&F 
based  on  the  absence  of  dumping  in 
three  consecutive  reviews.  On  March 
25,  2003.  the  Department  published  a 
notice  of  initiation  of  this  administrative 
review,  covering  the  period  of  February 
1.  2002  through  |anuarv  31,  2003  (.we  68 
FR  14394),  for  HZC  and  its  subsidiary 
H&F.  The  preliminary  results  for  HZC/ 
H&F  are  currentlv  due  no  later  than 
October  31,  2003 

Extension  of  Time  Limits  for 
Preliminary  Results 

As  a  result  of  the  fact  that  mechanical 
transfer  presses  are  unique  to  each 
customer  because  they  are  designed  to 
detailed  specifications,  there  are 
complex  issues  with  respect  to  normal 
value.  In  addition,  HZC/H&F  has 
requested  revocation  with  respect  to  the 
order.  Given  these  facts,  it  is  not 
practicable  to  complete  this  review 
within  the  time  limits  mandated  by 
section  751(a)(3)(A)  of  the  Act  The 
Department  is  tlierefore  extending  the 
time  period  for  issuing  the  preliminary 
results  of  this  review  by  120  days,  from 
October  31,  2003,  until  no  later  than 
February  28,  2004.  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  The  final 
results  continue  to  be  due  120  days  after 
the  publication  of  the  preliminary 
results.  This  notice  is  published 
pursuant  to  sections  751(a)(3)(A)  and 
777(I)(l)ofthe  Act. 

Dated:  October  7,  2003. 
Richard  O.  Weible. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration.  Group  III 
[FR  Doc.  03-26079  Filed  ll>-14-03;  8:45  am] 
BtLUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-839] 

Certain  Polyester  Staple  Fiber  from 
Korea:  Final  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  .■\dministration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of  2001- 
2002  Administrative  Review. 


summary:  On  lune  9.  2003,  the 
Department  of  Commerce  published  the 
preliminarv  results  of  the  administrative 
review  of  the  antitiumping  duty  order 
on  certain  polvester  staple  fiber  from 
Korea  The  period  of  review  is  May  1 . 
2001,  through  April  30,  2002.  We  gave 
interested  parties  an  opportunity  to 
comment  on  the  preliminarv  results. 
Based  on  our  analysis  of  the  comments 
received  and  an  t'xamination  of  our 
calculations,  we  have  made  certain 
changes  for  the  final  results.  The  final 
weighted-average  dumping  margins  for 
the  two  manufacturer/exporters  are 
listed  below  in  the  "Final  Results  of  the 
Review"  section  of  this  notice. 
EFFECTIVE  DATE:  October  15.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Mc.Mlister  or  ludith  Rudman, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  ('onimerce.  14th  Street  and 
Constitution  Avenue,  NVV.  Washington. 
DC  20230;  telephone;  (202)  482-1174,  or 
(202)  482-0192,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

.Since  the  publication  of  the 
preliminarv  results  in  this  review  {see 
Certain  Polvester  Staple  Fiber  from 
Korea:  Preliminar\-  Results  of 
Antidumping  Duty  Administrative 
Review  and  Partial  Rescission  of 
Review.  6«  FR  34378  (June  9,  2003) 
("Prelimmar,-  Results")),  the  following 
events  have  occurred: 

The  Department  reported  its  findings 
from  Huvis  (Corporation's  ("Huvis")  cost 
verification  on  |uly  2,  2003.  See 
Memorandum  from  Robert  Creger  and 
Mark  Todd  to  Neal  Halper,  Director. 
Office  of  Accounting.  "Verification 
Report  on  the  Cost  of  Production  and 
Constructed  Value  Data  Submitted  by 
Huvis  Corporation."  dated  July  2.  2003 
("Huvis  Cost  Verification  Report"), 
which  is  on  file  in  the  Department's 
Central  Records  Unit  ("CRU")  in  room 
B-099  of  the  main  Department  building. 

We  invited  parties  to  comment  on  the 
preliminary  results  of  the  review.  On 


July  22.  2003.  E.I.  DuPont  de  Nemours. 
Inc..  Arteva  Specialties  S.a.r.l.,  d/b/a 
KoSa.  Wellman,  Inc..  and 
Intercontinental  Polymers.  Inc. 
(collectively  "the  petitioners"),  and  the 
respondents  East  Voung  Co..  Ltd.  ("East 
Young")/Stein  Fibers.  Ltd.  ("Stein 
Fibers")  and  Huvis  filed  case  briefs.  On 
July  28.  2003,  the  above-mentioned 
parties,  with  the  exception  of  East 
Young/Stein  Fibers,  filed  rebuttal  briefs. 

Scope  of  the  Order 

For  the  purposes  of  this  order,  the 
product  covered  is  certain  polvester 
staple  fiber  ("PSF").  PSF  is  defined  as 
synthetic  staple  fibers,  not  carded, 
combed  or  otherwise  processed  for 
spinning,  of  polyesters  measuring  3.3 
decitex  (3  denier,  inclusive)  or  more  in 
diameter.  This  merchandise  is  cut  to 
lengths  varying  from  one  inch  (25  nun) 
to  five  inches  (127  mm).  The 
merchandise  subject  to  this  order  may 
be  coated,  usually  with  a  silicon  or 
other  finish,  or  not  coated.  PSF  is 
generally  used  as  stuffing  in  sleeping 
bags,  mattresses,  ski  jackets,  comforters, 
cushions,  pillows,  and  furniture. 
Merchandise  of  less  than  3.3  decitex 
(less  than  3  denier)  currently  classifiable 
under  the  Harmonized  Tariff  Schedule 
of  the  United  States  ("HTSUS")  at 
subheading  5503.20.00.20  is  specifically 
excluded  from  this  order.  Also 
specifically  excluded  from  this  order  are 
polyester  staple  fibers  of  10  to  18  denier 
that  are  cut  to  lengths  of  6  to  8  inches 
(fibers  used  in  the  manufacture  of 
carpeting).  In  addition,  low-melt  PSF  is 
excluded  from  this  order.  Low-melt  PSF 
is  defined  as  a  bi-component  fiber  with 
an  outer  sheath  that  melts  at  a 
significantly  lower  temperature  than  its 
inner  core. 

The  merchandise  subject  to  this  order 
is  currently  classifiable  in  the  HTSUS  at 
subheadings  5503.20.00.45  and 
5503.20.00.65.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  order  is  dispositive. 

Period  of  Review 

The  period  of  review  ("POR")  is  May 
1,  2001.  through  April  30.  2002, 

Verification 

As  stated  in  the  Preliminary  Results 
and  provided  in  section  782(i)  of  the 
Tariff  Act  of  1930.  as  amended  ("the 
Act"),  we  verified  information  provided 
by  East  Young  and  Huvis  using  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufacturers' 
facilities,  examination  of  relevant  sales, 
cost  and  financial  records,  and  selection 
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of  original  documentation  containing 
relevant  information. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this  review 
are  addressed  in  the  "Issues  and 
Decision  Memorandum"  from  Jeffrey 
May.  Deputy  Assistant  Secretary,  Import 
Administration  to  James  J.  Jochum, 
Assistant  Secretary,  Import 
Administration,  dated  October  6,  2003 
["Decision  Memomndum"),  which  is 
hereby  adopted  by  this  notice.  Attached 
to  this  notice  as  an  appendix  is  a  list  of 
the  issues  which  parties  have  raised  and 
to  which  we  have  responded  in  the 
Decision  Memorandum.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Department's  CRU.  In  addition,  a 
complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 
on  the  Web  at  http://ia.ita.doc.gov/fm/ 
fmhome.htm.  The  paper  copy  and     • 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 


Fair  Value  Comparisons 

To  determine  whether  sales  of  PSF 
from  Korea  to  the  United  States  were 
made  at  less  than  normal  value,  we 
compared  export  price  ("EP")  to  normal 
value  ("NV").  Oiu'  calculations  followed 
the  methodologies  described  in  the 
Preliminary  Results,  except  as  noted 
below  and  in  the  final  results 
calculation  memoranda  cited  below, 
which  are  on  file  in  the  CRU. 

Export  Price 

We  used  EP  as  defined  in  section 
772(a)  of  the  Act.  We  calculated  EP 
based  on  the  same  methodologies 
described  in  the  Preliminary  Results. 

Normal  Value 

We  used  the  same  methodology  as 
that  described  in  the  Preliminary 
Results  to  determine  the  cost  of 
production  (>COP"),  whether 
comparison  market  sales  were  at  prices 
below  the  COP,  and  the  NV. 

Changes  from  the  Preliminary  Results 

For  East  Young,  in  our  calculation  of 
NV  based  on  constructed  value,  we  have 


Exporter/manufacturer 


T 


adjusted  the  general  and  administrative 
expense  ratio.  See  Memorandimi  from 
Team  to  File,  "Final  Results  Calculation 
Memorandum  for  East  Young  Co..  Ltd.," 
dated  October  6,  2003  ["East  Young 
Final  Calcs");  see  also  Decision 
Memorandum,  at  Comment  10. 

With  respect  to  Huvis,  we  have 
adjusted  its  cost  of  manufacturing  to 
account  for  purchases  of  certain 
materials  from  affiliated  parties  at  non- 
arm's  length  prices.  Also,  we  have  used 
the  revised  selling,  general  and 
adminisfrative  expense  ratio  submitted 
by  Huvis  during  the  cost  verification  for 
its  affiliated  supplier.  We  have  further 
adjusted  the  submitted  ratio  for  the  final 
results.  See  Memorandum  from  Robert 
Greger  to  Neal  Halper,  "Cost  of 
Production  and  Constructed  Value 
Calculation  Adjustments  for  the  Final 
Results,"  dated  October  6,  2003. 

Final  Results  of  the  Review 

We  determine  that  the  following 
percentage  margins  exist  for  the  period 
May  1,  2001,  through  April  30.  2002: 


Weighted-average  margin  percentage 


East  Young  Co.,  Ltd. 
Huvis  Corporation  .... 


0.21 


4.07 
(de  minimis) 


Assessment  Rates 

The  Department  shall  determine,  and 
the  United  States  Bureau  of  Customs 
and  Border  Protection  ("BCBP")  shall 
assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b)(1),  we  have 
calculated  exporter/importer  (or 
customer)-specific  assessment  rates  for 
merchandise  subject  to  this  review.  To 
determine  whether  the  duty  assessment 
rates  were  de  minimis,  in  accordance 
with  the  requirement  set  forth  in  19  CFR 
351.106(c)(2),  we  calculated  importer 
(or  customer)-specific  ad  valorem  rates 
by  aggregating  the  dumping  margins 
calculated  for  all  U.S.  sales  to  that 
importer  (or  customer)  and  dividing  this 
amount  by  the  total  value  of  the  sales  to 
that  importer  (or  customer).  Where  an 
importer  (or  customer)-specific  ad 
valorem  rate  was  greater  than  de 
minimis,  we  calculated  a  per-imit 
assessment  rate  by  aggregating  the 
dumping  margins  calculated  for  all  U.S. 
sales  to  that  importer  (or  customer)  and 
dividing  this  amount  by  the  total 
quantity  sold  to  that  importer  (or 
customer). 

The  Department  will  issue 
appropriate  assessment  instructions 
directly  to  the  BCBP  within  15  days  of 


publication  of  these  final  results  of 
review. 

Cash  Deposit  Rates 

The  following  antidumping  duty 
deposits  will  be  required  on  all 
shipments  of  PSF  from  Korea  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  effective  on  or  after  the 
publication  date  of  the  final  results  of 
this  adminisfrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  the 
cash  deposit  rates  for  the  reviewed 
companies  will  be  the  rates  listed  above 
(except  no  cash  deposit  will  be  required 
if  a  company's  weighted-average  margin 
is  de  minimis,  i.e.,  less  than  0.5 
percent);  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  the  previous  review,  or  the 
original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews, 
the  cash  deposit  rate  will  be  11.35 
percent,  the  "all  others"  rate  established 


in  Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Polyester  Staple 
Fiber  from  the  Republic  of  Korea,  and 
Antidumping  Duty  Orders:  Certain 
Polyester  Staple  Fiber  from  the  Republic 
of  Korea  and  Taiwan,  65  FR  33807  (May 
25,  2000). 

These  cash  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification  to  Importers 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibilitv 
under  19  CFR  351.402(f)(2)  to  file'a 
certificate  regarding  the  reimbursement 
of  cuitidumping  duties  prior  to 
liquidation  of  the  relevant  enfries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretar>''s  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  doubled  antidumping 
duties. 

Notification  Regarding  APOs 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  adminisfrative 
protective  orders  ("APOs")  of  their 
responsibility  concerning  the  return  or 
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destruction  of  prt)pru'tar\  information 
ilisclosed  under  APO  in  dc.curdancf 
with  19  CFR  351.305.  which  continues 
to  govern  busines.s  proprietarv 
infornidtion  m  this  segment  nt  the 
proceeding.  Timelv  written  notifu  atiim 
(if  the  return/destruc  tion  ot  APO 
materials  or  conversion  to  ludicial 
protective  order  is  hereb\'  requested 
Fadure  to  complv  with  the  regulation^ 
and  terms  of  an  APO  is  a  violation 
whit  h  is  ^uhiect  to  sanction. 

We  ap'  issumij  and  publishing  these 
results  and  this  notice  in  accordance 
with  sections  section  751(a)(1)  and 
777(i)(l)  of  the  Act. 

Dated:  October  6.  2003. 

lames  |.  lochum, 

.  \  s  s  J  >  ((J  ;i  f  Secretary  for  Import 
Aiiministmtion. 

Appendix  I 

List  of  Comments  in  the  Is.sues  and 
Decision  Memorandum 

Corviw-'nt  1   Exclusion  of  Certain  Home 

Market  ,Sale>  Mad.-  Bv  Huvis 

(A)mint'nt  J  Huvis'  FibtT  (Composition 

(iharacteristu 

Commt^nt  J  Huvis  Dutv  Drawback 

Cnmment  4  Huvis'  Brokerage  Expenses 

Commfnt  5:  Huvis'  Ma|or  Inputs 

Comment  H:  Huvis'  .affiliated  .Sujipli-Ts 

SG&A 

Comnwnt  7  Huvis'  Parent  t'ompany 

C&A 

Commt'nt  .'<  Huvi^'  P^■^-^nit  n&.\ 

Calculation 

Comment  M  East  "loung's  Comparison 

Market 

Commt^nt  ID  East  Young's  G&A  Ratio 

[FK  [)(ji    iH-Jhi)~H  hieil  10-14-03:  8:45  ami 

BtUJNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-489-807] 

Certain  Steel  Concrete  Reinforcing 
Bars  From  Turkey;  Notice  of  Extension 
of  Time  Limits  for  Preliminary  Results 
in  Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  15.  200.3 
SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limits  for 
completion  of  the  preliminary  results  of 
the  administrative  review  of  the 
antidumping  duty  order  on  certain  steel 
concrete  reinforcing  bars  from  Turkev 
The  period  of  review  is  .^pril  1.  2002. 
through  March  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Irina 
Itkin  or  Elizabeth  Eastwood  at  (202) 


4H2-()(i5H  or  (202)  4H2-3H74. 
^e^p,-(tlvelv.  Office  of  AD/CVD 
Enforcement,  Import  .Administration. 
liitfTiiational  Trade  .-Xdmmistration. 
L    S   ni'partment  of  Coinnu'rc  e.  14th 
Street  and  Constitution  .\venue,  \'\V  . 
Washington.  DC  20230 

SUPPLEMENTARY  INFORMATION: 

Background 

On  Mav  21.  2003.  the  Department 
published  a  notice  of  initiation  oi 
aiiiiiiiustr.itive  review  nf  the 
aiitiduin[)iiig  dut\  order  on  certain  steel 
c:oii(  ri'ti'  leinton  ing  liars  from  Turkev 
(68  FK  2~"HI)    rill'  [leriod  of  review  is 
April  1,  2002.  through  March  3  1 .  200.3. 
and  the  prflnninar\  results  are  i  urrently 
due  no  later  than  Dei fiuber  .U.  2003 
The  re\  i.'w  (  overs  twentv-three 
prodiK  eis  exporters  ot  the  subjec:t 
men  ll,lIldl^e  til  the  Inited  .States. 

Extension  of  Preliminary  Results 

Pursuant  to  section  751(a)(3)(A)  of  the 
Tariff  .\(t  of  1930,  as  amended  (the  .Xct). 
the  Department  shall  in. ike  ,i 
preliiiiinar\  lieterinin.ttion  in  ,in 
aiiliuiustrative  re\  leu  oi  <u\ 
.mtiduinping  order  within  245  days  after 
the  last  dav  of  the  anniversary  month  of 
the  date  of  publication  of  the  order.  The 
Ai  t  further  provides,  however,  that  the 
Department  m<iv  extend  the  245-day 
period  to  3ti5  days  if  it  determines  it  is 
not  praf:ti(:ablf!  to  complete  the  review 
within  the  foregoing  time  pt^riod.  We 
dettirmine  that  it  is  not  prac:ticable  to 
complete  this  administrative  review 
within  the  time  limits  mandated  by 
section  751(d)(3)lA)  of  the  AiA.  because 
this  review  involves  a  number  of 
(  omplii  ated  issues  for  certain  of  th*' 
respondents,  including  the  reporting  of 
downstream  sales  for  affiliated  resellers 
and  high  inflation  in  Turkey  during  the 
period  of  review   Analysis  of  these 
issues  requires  additional  time. 
Moreover  bee  ause  one  responcienf. 
ICD.AS  Celik  Ener)i  Tersane  ve  Clasim 
Sanayi.  A.S..  has  requested  revocation 
in  this  review,  we  must  verify  its 
submitted  data  pursuant  to  7H2(i)(2)  cd 
the  Act.  However,  we  will  be  unable  to 
complete  this  verific:ation  before  the 
date  of  the  preliminarv  results  as 
c  urrentiv  scheduled   Therefore,  we  have 
extended  the  deadline  for  c;ompleting 
the  preliminary  results  until  April  29. 
2004 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  (19 
U.S.C.  1675(a)(3)(A))  and  19  CFR 
351  213(h)(2). 


Dated:  October  8.  2003. 
Jeffrey  .\-  May, 

lh'fiul\  Assistant  Sfcniun.-  for  Import 

Administration 

|FR  Unc:.  03-2()U8l)  Filed  lU-14-03:  8:4.t  am] 

BILLING  CODE  351(>-DS-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  100603C] 

Advisory  Committee  to  the  U.S. 
Section  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT);  Fall  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  .Administration  (NOAA). 

Commerc:e. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  In  preparation  for  the  2003 
ICCAT  mec-ting.  the  Advisory 
Conunittee  to  the  Ij.S.  Section  to  ICCAT 
will  hold  its  annual  fall  meeting  in 
October  2003. 

DATES:  The  open  session  will  be  held  on 
Oc:tober  26.  2003.  from  1  p.m.  to  3:15 
p,m.  Closed  sessions  will  be  held  on 
October  26.  2003.  from  3:30  p.m.  to  5:30 
p.m..  October  27.  2003.  from  9  a.m.  to 
5:30  p.m..  and  October  28.  2003.  from  9 
a.m.  to  noon.  Written  comments  should 
be  r»>ceived  no  later  than  October  17. 
2003, 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Hotel.  8727  Colesville  Road. 
Silver  Spring.  MD  20910.  Written 
comments  should  be  sent  to  Erika 
Carlsen  at  NOAA  Fisheries/SF4.  Room 
13114.  1315  East-West  Highway.  Silver 
Spnng.  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Erika  Carlsen.  301-713-2276. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  to  the  U.S.  Section 
to  ICCA'T  will  meet  in  an  open  session 
to  consider  information  on  stock  status 
of  highly  migratory'  species  and  2003 
management  recommendations  of 
ICCAT's  Standing  Committee  on 
Research  and  Statistics  (SCRS).  The 
only  opportunity  for  public  comment 
will  be  during  the  October  26.  2003. 
open  session.  Written  comments  are 
encouraged  and,  if  mailed,  should  be 
received  by  October  17,  2003  (see 
ADDRESSES).  Written  comment  can  also 
be  submitted  during  the  open  sessions 
of  the  Advisory  Committee  meeting. 

The  Advisory  Committee  will  go  into 
executive  session  on  October  26,  2003, 
after  the  adjournment  of  the  open 
session,  on  October  27,  2003,  and  on  the 
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morning  of  October  28,  2003,  to  discuss 
sensitive  information  relating  to 
upcoming  international  negotiations. 
These  sessions  are  not  open  to  the 
public. 

Please  be  reminded  that  NMFS 
expects  members  of  the  public  to 
conduct  themselves  appropriately  for 
the  duration  of  the  meeting.  At  the 
beginning  of  the  public  conunent 
session,  an  explanation  of  the  ground 
rules  will  be  provided  (e.g.,  alcohol  in 
the  meeting  room  is  prohibited, 
speakers  will  be  called  to  give  their 
comments  in  the  order  in  which  they 
registered  to  speak,  each  speaker  will 
have  an  equal  amount  of  time  to  speak, 
and  speakers  should  not  interrupt  one 
another).  The  session  will  be  structured 
so  that  all  attending  members  of  the 
public  are  able  to  comment,  if  they  so 
choose,  regardless  of  the  degree  of 
controversy  of  the  subject{s).  Those  not 
respecting  the  ground  rules  will  be 
asked  to  leave  the  meeting. 

Special  Accommodations 

The  meeting  locations  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Erika  Carlsen  at 
(301 )  71 3-2276  at  least  5  days  prior  to 
the  meeting  date. 

Dated:  October  7.  2003. 
Bruce  C.  Morehead, 

.■\(  tino  Dimrtor.  Office  of  Sustainable 
Fishi'rirs.  Xntional  Marine  Fisheries  Service. 
IFR  Dor,  o;i-2,=ic)26  Filed  10-14-03:  8:45  ami 
BILLING  CODE  3510-22-8 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Bangladesh 

()(  tdber  7.  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner,  Bureau  of  Customs  and 

Border  Protection  adjusting  limits. 

EFFECTIVE  DATE:  October  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 


927-5850,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  website 
at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3.  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing, 
carryforward  and  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  Januarv  13,  2003).  Also 
see  67  FR  65339.  published  on  October 
24,  2002. 

Philip  I.  Martello. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  7.  2003. 

Commissioner. 

Bureau  of  Customs  and  Bonier  Protection. 
Washington.  DC  2U229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  18.  2002.  b\  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  .Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  produc:ts.  produced  or 
manufactured  in  Bangladesh  and  exported 
during  the  twelve-month  period  which  began 
on  |anuar\-  1.  2003  and  extends  through 
December  31.  2003. 

Effective  on  Of  tober  15.  2003..  \ou  are 
directed  to  adjust  the  limits  for  the  following 
c;ategories.  as  provided  for  under  the  rrugua\ 
Round  .Agreement  on  Textiles  and  Clothing: 


Category 


Adjusted  twelve-month 
limit  1 


237 369,879  dozen 


331pt2  

334 

335  

336/636 

340/640 

341  ; 

352/652 

363 

369-S3  

634 934.988  dozen 

635 ,  615.565  dozen. 

638/639 3.083.489  dozen. 

641  !  933,405  dozen. 

645/646 741,053  dozen 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  2002. 


13,807  dozen  pairs 
300.113  dozen. 
474,197  dozen. 
809.795  dozen. 
5.613,089  dozen 
4,479,616  dozen. 
18.594,156  dozen. 
50.878.276  numbers 
3,250.002  kilograms. 


2  331pt.:  all  HTS  numbers  except 
6116.10.1720,  6116.10.4810,  6116.10.5510, 
6116.10.7510,  6116.92.6410,  6116.92.6420 
6116.92.6430.  6116.92.6440,  6116.92.7450 
6116.92.7460.  6116.92.7470.  6116.92.8800 
6116.92.9400  and  6116.99.9510 


3  Category     369-S: 
6307.10.2005, 


only     HTS     number 


The  Committee  for  the  Implementatitm  of 
Textile  .Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Philip  ).  Martello, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  .'\greemenls. 
[FR  Doc.  03-26008  Filed  10-14-03:  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fitter 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  the 
People's  Republic  of  China 

October  7.  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner.  Bureau  of  Customs  and 
Border  Protection  adjusting  limits. 


EFFECTIVE  DATE:  October  15.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  website 
at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ifa.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  ot  the  .'\grii  ultural 
Act  of  1<)5B.  as  amended  (7  I'.S.C.  1854): 
Executi\e  Order  11651  of  March  3.  1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryforward. 

A  description  of  the  te,xtile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
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Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  [anuarv  i:<,  2002),  Also 
see  67  FR  63891,  published  on  October 
16. 2002 

Philip  I   Marteilo, 

,1(  f;nt;  (.nuiriuun  Cummittee fortbe 
linplfrnftUatKui  ■>'  r^'\tilf  Aiireemcnts 

Committee  for  the  Implementation  of  Textile 
.\areements 

October  7,  200,i. 

Clommissioner. 


BunKiu  of  Customs  unci  Bordfr  I'rotfction. 
[Vashmgton.  DC  2022'i 
Dear  Commissioner:  This  dirt-i  \[\i- 
amends,  but  docs  not  cim  fl    tiic  iiirr(  In  r 
issued  to  vou  nil  ( )(  liititT  'C  imVZ.  bv  the  ' 
Chairman.  Ci)inniitlfi'  tor  ttit'  linplenu'iitrftinn 
of  Textile  .Agreements,   Ihat  (tire(  tivt' 
concerns  imports  of  i  fit.iin  (  uttini,  wool, 
man-made  fiber.  silk.bliMul  .iiui  nthcr 
vegetable  bber  textih's  ,iii(i  li-vlilr  [)r(i(iui  ts, 
produced  or  maiuil,i(  turei!  in  (■|iind  and 
exported  during  the  twelve-month  period 
which  began  on  January  1    Jim  i  imi  extciKK 
through  December  31,  2(JU,i, 


Effective  on  0(  tober  15,  200,3,  you  are 
directed  to  adjust  the  limits  for  the  following 
(  dtegories,  as  provided  for  under  the  Uruguay 
Kiuind  .Vgreement  on  Textiles  and  Clothing: 


Category 

Group  I 

200  218  219  226  237  239pt  300  301  313-315  317  326  33lpt  • 
333-336  338,339  340-342  345  347  348  351  352  359-C  ^  359- 
V^  360-363  410  433-436  438  440  442-444  445  446  447  448 
611  613-615  617  631  pt  -  633-636  638  639  640-643,644  645 
646  647  548  651  652  659-C  '  659-H -^  659-S  '  666pt  '  845 
and  846  as  a  group 

Subleveis  in  Group  ( 

200  

218       

219       

237       

300  301  

313       '. 

314      : 

315       

317  326       \ 

331  pt    „ 

334       

335 

336  

338339       

340      

341        

342       .^ :. 

345       

347  348      

351  

352     

359-C  

359-V  

360     

361    ; 

362      : ; 

363      

433       : 

434     ; \ 

435      > 

438      

442      K 

443     t:: 

444  1 

445,446        

447        

448      

613      

614        '....i , 

615      

617      ^ 

631  pt - 

633     

634      

635     '. 

636    


Twelve-month  limit ' 


1.204,718,529  square  meters  equivalent 


912,622  kilograms, 

1 3  1 53  263  square  meters 
2  937  047  square  meters 
2  499,21 1  dozen 

2  645,278  kilograms 
49  434  737  square  meters 
60,061  788  square  meters 
147,506,238  square  meters 

26  677,828  square  meters  of  wnich  not  more  than  4,967,491   square 
meters  shall  be  in  Category  326 

2  413  908  dozen  pairs 

376,725  dozen 

419  528  dozen 

209,616  dozen 

2,525  562  dozen  of  which  not  more  than  1,928,584  dozen  shall  be  in 
Categories  338-S,  339-S  ' ' 

862,279  dozen  of  which  not  more  than  443,337  dozen  shall  be  in  Cat- 
egory 340-Z '  ■ 

755,711  dozen  of  which  not  more  than  448,173  dozen  shall  be  in  Cat- 
egory 341 -Y  '  * 

301  966  dozen  ' 

140  639  dozen 

2  486  743  dozen 

691  381  dozen 

1  804,580  dozen 

756,244  kilograms, 

1  053,705  kilograms, 

9  427  398  numbers  of  which 
be  in  Category  360-P  " 

5  120,368  numbers 

8  389  237  numbers 
24,484  202  numbers 
23,041  dozen 

14  732  dozen 

27  058  dozen, 
29  1 72  dozen 
44  1 15  dozen 
139,975  numbers 
233,906  numbers, 
303,350  dozen 
77,785  dozen 
24  617  dozen 

9  283  957  square  meters 
ia  576  497  square  meters 
30,371  800  square  meters 
21  220  471  square  meters 
355  861  dozen  pairs 
68  480  dozen 
745,017  dozen 
785,865  dozen 
621,232  dozen 


not  more  than  6,614,122  numbers  shall 


«  r\r\    I  \h1  - 


/-»„*„U, 
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Category 

638/639  

640  

641  

642  

643  

644  

645/646  

647  

648  

651  

652  

659-C  

659-H 

659-S  

666pt 

845  

Group  II 

332,  359-Oi6  459pt.i'' and  659-018,  as  a  group 

Group  III 

201,  220,  224-V19,  224-02°,  225,  227,  369-021,  400,  414,  469pt.22, 

603,  604-O23,  618-€20  and  624-629,  as  a  group. 
Sublevels  in  Group  III 
224-V   


Twelve-month  limit  ^ 


2,697,940  dozen. 
1.491,483  dozen. 
1.411,350  dozen. 
406,008  dozen. 
598,379  numbers. 

3,865,857  numbers.  . 

899,294  dozen. 
1 ,775,707  dozen. 
1.243,793  dozen. 

919,888  dozen  of  which  not  more  than  158.194  dozen  shall  be  in  Cat- 
egory 651 -B^s. 

3,457,520  dozen.  ■. 

489,289  kilograms. 

3,430,764  kilograms. 

755,743  kilograms 

559,373  kilograms. 

2,556,613  dozen. 

44,241,352  square  meters  equivalent. 

52,741 ,020  square  meters  equivalent. 


4,418,950  square  meters. 


6104  69  1000. 
6211  33  0010. 


6211  11  1020. 

6302  53  0020, 
6304  19  1500. 


except 


1  The  limits  have  not  been  adjusted  to  account  for  any  imports  exported  after  Decemt>er  31 ,  2002. 

2  Category  239pt.:  only  HTS  number  6209.20.5040  (diapers). 

3  Category  331  pt.:  all  HTS  numbers  except  6116.10.1720,  6116.10  4810,  6116.10.5510,  6116.10  7510.  6116.92  6410,  6116  92  6420  6116  92  6430  6116  92  6440 
6116.92.7450,  6116.92.7460,6116.92.7470,  6116.92.8800,  61 16.92.9400  and  61 16.99.9510 

"Category  359-C:  only  HTS  numbers  6103.42.2025,  6103.49.8034.  6104.62.1020.  6104698010,  6114.20  0048,  6114.20.0052  6203  42  2010  6203  42  2090 
6204.62.2010,  6211.32.0010,  6211.32.0025  and  6211.42.0010. 

^Category  359-V:  only  HTS  numbers  6103.19.2030,  6103.19.9030,  6104.12.0040.  6104  19.8040,  611020  1022,  611020  1024  611020  2030  6110202035 
611090.9044,  6110.90.9046,  6201.92.2010,  6202.92.2020,  6203.19.1030,  6203  19.9030,  6204  120040,  6204.19.8040,  6211  32  6070  and  6211  42  0070 

6 Category  631  pt.:  all  HTS  numbers  except  6116.10.1730,  6116.10.4820,  6116.10.5520,  6116.10  7520,  6116  93.8800.  6116  93  9400  6116  99  4800  6116  99  5400 
and  61 16.99.9530 

'■Category  659-C:  only  HTS  numbers  6103.23.0055,  6103.43.2020,  6103.43.2025.  6103.49.2000,  6103.49.8038,  6104  63  1020  6104  63  1030 
6104  69.8014,  611430.3044,  6114.30.3054,  6203.43.2010,  6203.43.2090,  6203.49.1010,  620349  1090,  6204.63  1510  6204  69  1010  6210  10  9010 
6211.33.0017  and  6211.43.0010. 

sCategory  659-H:  only  HTS  numbers  6502.00.9030,  6504.00.9015.  6504.00.9060,  6505.90.5090,  6505.90,6090.  6505  90.7090  and  6505.90.8090, 

'Category  659-S;  only  HTS  numbers  6112.31.0010,  6112.31.0020,  6112.41.0010,  611241  0020,  611241.0030,  611241  0040  6211  11  1010 
6211,12.1010  and  6211.12.1020. 

^°Category    666pt.:    all    HTS    numbers    except    5805.00.4010,    6301,10,0000,    6301,400010.    6301.400020.    6301900010     6302530010 
6302.53.0030,  6302.93.1000,  6302.93.2000,  6303.12.0000,  6303.19.0010,  6303.92.1000,  6303.92.2010,  6303.92.2020.  6303  99  0010  6304  11  2000 
6304.19.2000,  6304.91.0040,  6304.93.0000,  6304.99.6020,  6307.90.9884,  9404,90.8522  and  9404,90.9522. 

"Category  338-S:   all  HTS  numbers  except  6109.10.0012,   6109.10.0014,   6109,10,0018  and  6109.10.0023,   Category  339-8    all   HTS  numbers 
6109  10.0040,  6109.10.0045,  6109.10.0060  and  6109.10.0065. 

'2  Category  340-Z:  only  HTS  numbers  6205.20.2015,  6205.20.2020,  6205.20.2050  and  6205.20.2060 

'^Category  341-Y:  only  HTS  numbers  6204.22.3060,  6206.30.3010,  6206.30.3030  and  6211.42.0054 

"Category  360-P:  only  HTS  numbers  6302.21.3010,  6302.21.5010,6302.21.7010,  6302.21.9010,  6302.31,3010,  6302  31  5010.  6302  31  7010  and  6302  31  9010 

'^Category  651-6:  only  HTS  numbers  6107.22.0015  and  6108.32.0015. 

i6Category  359-0:  all  HTS  numbers  except  6103.42.2025,  6103,49.8034,  6104.62,1020.  6104.69,8010.  6114  20  0048.  6114,200052  6203  42  2010 
620342.2090,  6204.62.2010,  6211.32.0010,  6211.32.0025,  6211.42.0010  (Category  359-C);  6103,19,2030,  6103  19,9030,  6104  120040,  6104  198040 
6110,20.1022,  6110.20.1024,  6110.202030,  6110.20.2035,  6110.90.9044,  6110.90.9046.  6201.92.2010.  6202.92.2020,  6203.19  1030.  6203  19,9030,  6204  120040 
620419.8040,  6211.32.0070  and  6211.42.0070  (Category  359-V);  611519.8010.  611710.6010.  611720.9010.  6203221000  6204221000  6212900010 
6214  90,0010,  6406.99.1550,  6505.90.1525,  6505.90.1540,  6505.90.2060  and  6505.90.2545  (Category  359pt.), 

''Category    459pt.:    all    HTS    numbers    except    6115.19.8020,    6117.101000,    6117.10.2010,    6117.20,9020,    6212900020     6214200000 

6405  20.6060,  6405.20.6090,  6406.99.1505  and  6406.99.1560. 
'sCategory    659-0:    all    HTS    numbers    except   6103.23.0055,    6103.43.2020.    6103,432025,    6103,49,2000.    6103498038,    610463,1020. 

6104  69  1000,  6104.69.8014,  6114.30.3044,  6114.30.3054,  6203.43.2010,  6203  43.2090.  6203.49  1010.  6203  49  1090.  6204  63  1510  6204  69  1010 
621133.0010.    6211.330017,    6211.43.0010    (Category    659-C);    6502,00.9030,    6504  00  9015,    6504.00,9060,    6505,90.5090.    6505  90  6090. 
6505908090    (Category    659-H);    6112.31.0010,    6112.31.0020,    6112,41,0010,    611241,0020.    6112410030.    611241,0040,    6211  11  1010 
6211121010,    6211,12.1020    (Category    659-S);    6115,11.0010,    611512.2000,    611710.2030.    6117209030.    6212900030     6214300000 

6406  99  1510  and  6406.99.1540. 
'^Category  224-V:  only  HTS  numbers  5801.21.0000,  5801.23.0000,  5801  24  0000,  5801  250010,  5801.25.0020.  5801  26,0010.  5801.260020    5801  31  0000 

5801,33,0000.  5801.34.0000,  5801.35.0010,  5801.35.0020,  5801.36.0010  and  5801,36.0020 

^Category  224-0:  all  HTS  numbers  except  5801.21.0000.  5801230000.  580124  0000,  580125.0010,  5801250020,  5801260010,  5801260020. 
5801  31  0000.  5801.33.0000,  5801.34.0000,  5801.35.0010,  5801.35.0020,  5801  36  0010  and  5801  360020  (Category  224-V) 

2' Category  369-0:  all  HTS  numbers  except  6307.10.2005  (Category  369-S);  4202.12  4000.  4202.12  8020.  4202  12  8060    4202  22  4020    4202  22  4500 
420222.8030,  4202.32.4000,  4202.32.9530,  4202,92.0505,  4202.92,1500.  4202.92.3016,  420292,6091.  5601.10  1000,  5601  21  0090,  5701  90  1020,  5701  90  2020 
5702  10,9020,  5702.39.2010,  5702.49.1020,  5702.49.1080,  5702.59  1000.  5702.99,1010,  5702  99  1090,  5705.00  2020,  5805  00  3000.  5807  10  0510.  5807  90  0510 
6301.30,0020,  6302.51.1000,  6302.51.2000.  6302.51  3000,  6302.51.4000.  6302.600010.  6302  60  0030.  6302  91  0005,  6302  91  0025  6302  91  0045 
6302,91.0060,  6303,11.0000,  6303.91.0010,  6303  91  0020.  6304.91  0020.  6304  92  0000.  6305  20  0000.  6306  11  0000.  6307  10  0020,  6307  10  1090 


6405.20  6030, 

6104  63  1030 

6210  10  9010, 
6505  90  7090 

6211  11  1020 
6214  40  0000 


6301  30  0010 

6302  91  0050 
6307  90  3010 
369pt  ) 

22  Category  469pt 
6406  10  9020 

23  Category  604-0:  all  HTS  numbers  except  5509.32,0000  (Category  604-A) 


6307.90.4010,  6307.90.5010,  6307.90.8910.  6307  90  8945.  6307  90,9882.  6406,10.7700,  9404  90  1000.  9404  90.8040  and  9404.90  9505  (Category 
all   HTS  numbers  except  5601.29.0020.   5603,94  1010,    6304  193040.   6304.910050.   630499  1500    6304  996010.   6308000010   and 
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The  Committee  for  the  Implementation  of 
Textile  .Agreements  ha.s  determined  tfiat 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sin(  erelv. 
Philip  I  Martello, 

.■\cting  c:hairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
iFRDoi    ll.i-J600P  Filed  10-14-0.3;  8:45  am) 
BILUNG  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Fit}er,  Silk 
Blend  and  Other  Vegetable  Fit>er 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Hong 
Kong 

October  -.  2003. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Lssuing  a  directive  to  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  adjusting  limits. 


EFFECTIVE  DATE:  October  15.  2003 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
.■\pparpl.  L'.S.  Department  of  Commen  e. 
(202)  482-4212.  For  information  on  thf 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Ciustoms  port, 
call  (202)  927-5850.  or  refer  to  the 
Bureau  of  Customs  and  Border 
Protection  website  at  http:// 
www  customs.gov  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  .Section  204  of  the  .\griculturai 
.-\ct  of  iq5fi,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swinti 
and  special  shift 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599. 
published  on  )anuar\-  13.  2003).  Also 


see  67  FR  68566,  published  on 
November  12.  2002. 

Philip  ].  Martello. 

Ai  tiitii  Chairnnin.  Committee  for  the 
Implfnirntation  of  Textilf  A^rfements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  7,  2003. 

Commissioner, 

Bureau  of  Customs  and  Bordtr  Prott'rtion. 
U'a.v/i/ngfon.  DC  20229 

Dear  Comrnis.iioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  1,  2002.  bv  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  .\greements    I'fiat  tiire(  tue 
concerns  imports  of  i  ertain  i otton,  wool. 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Hong  Kong  and 
exported  during  the  twelve-month  period 
which  began  on  lanuarv  1 .  20():i  and  extends 
through  December  31.  20U3 

tffective  on  October  15.  2003,  vou  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  .Agreement  on  Textiles  and  (.lothing: 


Category 


Group  II 

237   239pt.?. 
331  pt  3  332-348. 
351    352   359(1  )\ 
359(21  ^  359pt  ■^. 
433-438   440- 
448   459pt   ■ 
631  pt  <*  633-648, 
651    652   659(1)  9. 
659(21  "' 

659pl  ' '  and  443/ 
444643/644(1)  as 
a  group 

Sublevel  m  Group  II 

647  

648 


Group  Ill-only  852 


Adjusted  twelve-nr'onth 
limit ' 


933  163  998  square 
meters  equivalent 


664,257  dozen 

1  295  025  dozen  of 
which  not  more  than 
1  280.235  dozen 
shall  be  m  Category 
648-W'' 

2,038  048  square  me- 
ters equivalent 


'  The  limits 

count  for  any 
31  2002 

Category 
6209  20  5040 

'Caiegory 
6116  10  1720 
6116  10  7510 
6116  92  6430 
6116  92  7460 
6116  92  9400 

^  Category 

6103  42  2025 

6104  69  8010 
6203  42  2010 
6211  32  0010 
6211  42  0010. 


have  not  been  adjusted  to  ac- 

imports  exported  after  December 


239pt    only 
(diapers) 
331pt  all  HTS 
6116  104810 
5116  92  6410 
6116  92  6440 
6116  92  7470 
and  6116  99  95 
359(1)   only 
6103  49  8034 
6114  20  0048 
6203  42  2090 
6211  32 


359(2):  only  HTS  numbers 
6103.19.9030,  6104.12.0040, 


HTS      numtier 

numbers  except 
6116  105510. 
6116  92  6420, 
6116  92  7450. 
6116  92  8800. 

10 

HTS     numbers 

,  6104  62  1020, 
6114  20  0052. 
6204  62  2010 

0025  and 


659(2):  only  HTS  numbers 
611231.0020,  6112.41.0010, 
6112  410030,  6112.41.0040. 
6211111020,     6211.121010 


5  Category 
6103.19.2030 
6104  19.8040,  6110.20.1022,  6110.20.1024, 
6110.20.2030,  6110.20.2035,  6110.90.9044, 
6110.90  9046,  6201.92  2010,  6202.92.2020, 
6203.19.1030,  6203.19.9030,  6204,12.0040, 
6204.19.8040,  6211.32.0070  and 
6211.42  0070 

6  Category  359pt.:  all  HTS  numbers  except 

6115  198010,  6117.10.6010,  6117.20.9010, 
6203.22  1000,  6204.22.1000,  6212.90.0010, 
6214.900010,  6406.99.1550,  6505.90.1525, 
6505  90.1540,  6505.90.2060,  6505.90.2545 
and  HTS  numbers  In  359(1)  and  359(2). 

'Category  459pt.:  ail  HTS  numbers  except 
6115198020.  6117.10,1000,  6117,10.2010. 
6117  20  9020.  6212.90.0020,  6214.20.0000, 
6405206030,  6405.20,6060,  6405.20.6090. 
6406,99  1505,  6406.99.1560. 

8  Category  631  pt     all  HTS  numbers  except 

6116  10,1730.  6116.10.4820,  6116.10.5520, 
6116  107520,  6116.93.8800,  6116.93.9400, 
6116  99  4800.  6116.99.5400  and 

6116  99.9530 

'^Category  659(1);  only  HTS  numbers 
610323,0055.    6103.43.2020,    6103.43.2025, 

6103  49,2000.    6103.49.8038,    6104.63.1020. 

6104  63.1030,    6104,69,1000.    6104.69.8014, 

6114  30  3044,     6114.30.3054.    6203.43.2010. 

6203  43  2090.    6203.49.1010,    6203.49.1090, 

6204  63  1510,  6204.69.1010,  6210.10.9010, 
621133  0010,  6211.33  0017  and 
6211  43  0010 

10  Category 
6112,31  0010. 
6112  41  0020. 
6211  11  1010, 
and  6211  12  1020 

''Category  659pt :  all  HTS  numbers  except 

6115  110010,    6115  12.2000,    6117.10.2030, 

6117  20,9030,  6212.90.0030,  6214.30.0000, 
621440.0000,  6406,99.1510.  6406.99.1540 
and  HTS  numbers  in  659(1)  and  659(2) 

'?  Category  648-W:  only  HTS  numbers 
6204.230040,  6204  23.0045.  6204.29.2020, 
6204  29  2025,  6204  29.4038,  6204.63.2000, 
620463,3000,  6204.63,3510,  6204.63.3530, 
6204  63  3532,  6204  63,3540,  6204,69.2510. 
6204  69.2530.  6204.69.2540,  6204.69.2560. 
6204  69  6030,  6204,69.9030,  6210,50.5035, 
621120  1555.  621120  6820.  621143.0040 
and  6217  90  9060 

The  Oimmittee  for  the  hnplementation  of 
Textile  .'Xgreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  .t 

r,.s.c:,  55.3(a;(i). 

.Sincerelv, 
\'\u\\p  I.  Martello. 

Arting  Chairman.  Committt^c  for  the 
Impli'nu'ntation  of  Tfstilf  Agrrrmpnts. 
IKK  Doc  ,  0.f-2fi()U)  Filed  10-14-03:  8:45  am] 
BILUNG  CODE  3S10-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  the 
Republic  of  Korea 

0(  tober  7,  200,i. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 
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ACTION:  Issuing  a  directive  to  the: 

Commissioner,  Bureau  of  Customs  and  Category 

Border  Protection  adjusting  limits. 

EFFECTIVE  DATE:  October  16,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  website 
at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Aa  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3.  1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing, 
carryover,  carryforward  and  special 
shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13,  2003).  Also 
see  67  FR  63629,  published  on  October 
15,  2002. 

Philip  J.  Martello, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  7,  2003. 

C;ommis.sioner. 

Bureau  of  Customs  and  Border  Protection. 
Washington.  DC  20229 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  8,  2002,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  .Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  the  Republic  of 
Korea  and  exported  during  the  twelve-month 
period  whic:h  began  on  January  1,  2003  and 
extend.s  through  December  31,  2003. 

Effective  on  October  16,  2003,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguav 
Round  Agreement  on  Textiles  and  Clothing:        636 


Adjusted  twelve-month 
limit  1 


Category 


Group  I 

200-220,  224-V2, 
224-03,  225-227, 
300-326,  360- 
363,  369pt.,^ 
400-^14,  469pt.,5, 
603,  604,  61 1- 
620.  625-629, 
666pt.  6,  as  a 
group 

Sublevels  within 
Group  I 

200 

201  

611  

619/620 

624 

625/626/627/628/629 

Group  II 

237,  239pt.  ^ 
331  pt.  8,  332-348, 
351,  352,  359pt., 
433-438,  440- 
448.  459-W9, 
459pt/io,  631pt.  11, 
633-^8,  651, 
652,  659-H12, 
659-Si3and 
659pt,  ■">,  as  a 
group 

Sublevels  within 
Group  II 

333/334/335 

336 

338/339 

340 


341  

342/642 

345 

347/348 

351/651  

352 

433 

434 

435 

436 

438 

442 

444 

445/446 

447 

448 

459-W  

631pt 

633/634/635 


268,944,094  square 
meters  equivalent. 


640,029  kilograms. 

3,429,125  kilograms.  ■ 

5,098,397  square  me- 
ters. 

1 1 1 ,586,677  square 
meters 

10.966,215  square 
meters. 

21,170,481  square 
meters 

583,849.978  square 
meters  equivalent 


368,724  dozen  of 
which  not  more  than 
188,460  dozen  shall 
be  In  Category  335. 

70,780  dozen. 

1,638,771  dozen. 

931.065  dozen  of 
which  not  more  than 
483,439  dozen  shall 
be  in  Category  340- 

253.172  dozen. 

299,108  dozen. 

160,678  dozen. 

718,630  dozen. 

314,220  dozen.     • 

244,517  dozen. 

15,519  dozen. 

7,959  dozen. 

41,586  dozen. 

17.605  dozen. 

69.286  dozen. 

59,492  dozen. 

63,639  numbers 

58,220  dozen. 

99.328  dozen. 

41 ,853  dozen. 

113.213  kilograms. 

83.909  dozen  pairs. 

1 ,447,348  dozen  of 
which  not  more  than 
164.125  dozen  shall 
be  in  Category  633 
and  not  more  than 
61 1 ,645  dozen  shall 
be  in  Category  635 

341,220  dozen. 


Adjusted  twelve-month 
limit ' 


638/639 5,635,027  dozen. 

640-0^6  3.049.675  dozen. 

640-C 2,910.937  dozen. 

641  1,151,914  dozen  of 

which  not  more  than 
44.676  dozen  shall 
be  in  Category  641- 

Y  18 

643 876.267  numbers. 

644 1,342,946  numbers 


4.169,617  dozen 
1,426.540  dozen 
1.615.571  kilograms 


645/646 

647/648 

659-H  

659-S  246,152  kilograms 

Levels  not  in  a  group 

846 470,126  dozen 

■  The  limits  have  not  been  adjusted  to  ac- 
count tor  any  imports  exported  after  Decemt>er 
31.  2002 

224-V:     only 

5801.23.0000 

5801.25  0020 

5801.31.0000 

5801  35.0010 
5801  36.0010  and  5801.36.0020 

^Category  224-0:  all  remaining  HTS  num 
bers  in  Category  224. 

"Category  369pt.:  all  HTS  numtjers  except 
4202.12.4000,    4202.12.8020.    4202.12.8060. 

4202.22.4500. 

4202.32.9530. 

4202.92.3016. 

5601.21.0090. 

5702.10.9020, 

5702.49.1080. 

5702.99.1090, 

5807.10.0510, 

6301.30.0020. 

6302.51.3000, 

6302.60.0030. 

6302.91.0045. 

6303.11.0000, 

6304.91.0020, 

6306.11  0000. 

6307.90.3010. 

6307.90.8910. 

6406.10.7700, 
9404.90.8040  and  9404.90.9505 

^Category  469pt.:  all  HTS  numbers  except 
5601.29.0020,  5603.94.1010.  6304.19.3040. 
6304.91.0050.  6304.99.1500,  6304.99.6010, 
6308.00.0010  and  6406.10.9020. 

6  Category  6€6pt.:  all  HTS  numbers  except 
5805.00.4010,    6301.10.0000,    6301.40.0010. 

6301.90.0010. 

6302.53.0030, 

6303.12.0000, 

6303.92.2010. 

6304.11.2000. 

6304.91.0040. 

6307.90.9884. 


2  Category 
5801.21.0000. 
5801.25.0010 
5801.26.0020. 
5801.34.0000. 


4202.22.4020. 
4202.32.4000, 
4202.92.1500, 
5601.10.1000, 
5701.90.2020, 
5702.49.1020, 
5702.99.1010, 
5805.00.3000, 
6301.30.0010, 
6302.51 .2000, 
6302.60.0010, 
6302.91.0025, 
6302.91.0060, 
6303.91.0020, 
6305.20.0000, 
6307.10.1090, 
6307.90.5010, 
6307.90.9882, 


HTS  numbers 
5801.24.0000. 
5801.26  0010, 
5801.33.0000. 
5801  35  0020. 


4202.22  8030, 
4202.92.0505. 
4202.92.6091, 
5701.90  1020. 
5702.39.2010, 
5702.59  1000, 
5705.00  2020, 
5807.90.0510. 
6302,51  1000, 
6302.51.4000. 
6302.91.0005, 
6302.91 .0050, 
6303.91.0010, 
6304  92.0000, 
6307.10.1020. 
6307,90.4010. 
6307.90  8945, 
9404.90.1000, 


6302.53.0010, 
6302.931000. 
6303.19.0010, 
6303.92.2020, 
6304.19.1500, 
6304.93.0000, 
9404.90.8522 


only     HTS     number 


6301 .40.0020, 
6302.53.0020, 
6302.93.2000, 
6303.92.1000, 
6303.99.0010. 
6304.19.2000. 
6304.99.6020. 
and  9404.90.9522. 

^Category     239pt : 
6209.20.5040  (diapers) 

8  Category  331  pt.:  all  HTS  numbers  except 
6116.10.1720,  611610.4810,  6116105510. 
6116.10.7510.  6116  92.6410.  6116.92.6420, 
6116.92.6430.  6116.92.6440.  6116.92.7450, 
6116.92.7460,  6116.92.7470.  6116.92  8800. 
6116.92.9400  and  6116.99.9510. 

9  Category  459-W:  only  HTS  number 
6505.90.4090. 

^°  Category  459pt.:  all  HTS  numbers  except 
6505.90.4090  (Category  459-W): 

611519.8020.    6117101000,    611710.2010. 
6117.20.9020.    6212.90.0020 
6405.20.6030,    6405.20.6060 
6406.99.1505,  6406,99.1560. 


6214.20.0000. 
6405.20  6090. 


59it'l 


Federal  Regigier/ Vol.  68,  No.   199/ Wednesday,  October  .15,  2003/Nptices 


"  Category  631  pt     ail  HTS  numbers  except 
6116  10  1730      6116  10  4820      6116  10  5520 
6116  93  8800,     6116  93  9400, 
6116  99  5400  and 


6116  10  7520 
6116  99  4800 
6116  99  9530 

'"^Category 
6502  00  9030 
6505  90  5090 
and  6505  90  8090 

■'Category  659-S 
6112  31  0010,  6112  31  0020 
6112  41  0020  6112  41  0030 
6211  11  1010  6211  11 
and  6211  12  1020 

'■•Categorv  659pt     aii 
6502  00  9030     6504  00  901 5 
6505  90  5090     6505  90  6090 


659-H      only 

6504  00  9015 

6505  90  6090 


only 


1020 


HTS  numbers 
6504  00  9060 
6505  90  7090 

HTS  numbers 
6112  41  0010, 
6112  41  0040 
6211  12  1010 


(Category 
6112  31  0020 
6112  41  0030 
5211  11  1020 

(Category 
6115  12  2000 
6212  90  0030 


HTS  numtDers  except 

6504  00  9060 

6505  90  7090 
659-H) 

611241  0010 
6112  41  0040 
6211  12  1010 
659-Si 
6117  10  2030 
6214  30  0000 


HTS  numbers 
6205  20  2025 


6205  30  2080 

HTS  numbers 

6206  40  3010 


6505  90  8090 

6112  31  0010 

6112  41  0020 

6211  11  1010 

6211  12  1020 

6115  11  0010 

6117  20  9030 

6214  40  0000,      6406  99  1510      and 

6406  99  1 540 

'-Categop/     340-D      only 
6205  20  201 5      6205  20  2020 
and  6205  20  2030 

'^Category  640-D  only  HTS  numbers 
6205  30  201 0,  6205  30  2020  6205  30  2030 
6205  30  2040  6205  90  3030  and 

6205  90  4030 

''640-O    only  HTS  numbers  6203  23  0080 

6203  29  2050     6205  30  1 000     6205  30  2050 
6205  30  2060,     6205  30  2070 
and  6211  33  0040 

'**Category    641-Y      only 

6204  23  0050      6204  29  2030 
and  6206  40  3025 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  h 
rS.C.  5.53(a)(1). 
Sincerely. 
Philip  I  Martello, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  D<K    Of  -26011  Filed  10-14-03;  8:45  ami 
BILLING  COOe  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Macau 

Otnber  :",  200.i. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner.  Bureau  of  Customs  and 

Border  Protection  adjusting  limits. 


Status  Reports  posted  on  thf  bulletin 
hoards  of  each  tiustoms  port,  call  (202) 
927-5850.  or  refer  to  the  Bureau  of 
Customs  and  Bonie-r  Prottfction  website 
dt  http;.  'vvwvv  I  usiiims  t;ov   For 
information  mi  fnibargnes  and  (juota  re- 
openings,  refer  tn  the  Offic  e  of  Textiles 
diui  Apparel  website  at  http:// 
otexa.ita.doc.gov 

SUPPLEMENTARY  INFORMATION: 

.Authority:  .Si:tliun  JU4  ut  iht;  .\gni,ultural 
\i  I  ^1  l'r,6.  as  amended  (7  LI..S.C.  1854): 
Kxei.Litive  Order  11651  of  March  3,  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  tor 
t:arryover.  swing,  carrvtorvvard.  and  the 
re(  refiiting  of  unused  carryforward, 

.\  desi  riplinn  of  the  textile  and 
.ipparel  lategories  in  terms  oi  HT.S 
nunibers  is  available  in  the 
COKRKLATKIN:  Textile  and  Apparel 
t;ategories  with  the  Harmonized  Tariff 
.Schedule  of  the  I  'nited  States  (see 
Federal  Register  notice  HH  FR  1599, 
publi^hed  on  lanuarv  D.  2003).  .Mso 
see  H7  FR  HH571.  [)ublished  on 
He;  ember  12,  2002, 

Philip  1.  Martello. 

.■\i  ting  Cluiirman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  7.  2003. 

Commissioner, 

Bureau  of  Customs  and  Bordtr  Prntertion. 
Washington.  DC  20229 

Dear  Commissioner:  This  dire(  tive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  1,  2002.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products, 
produced  or  manufa(  tiired  in  Macau  and 
exported  liuriiig  the  twelve-month  period 
which  began  on  January  1.  200)  and  extends 
through  December  31.  2003 

Effective  on  October  15,  2UU3.  you  are 
directed  to  adjust  the  limits  tor  the  followuig 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 

„  .  Adjusted  twelve-month 

Category  |,^„ , 


EFFECTIVE  DATE:  October  15,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 

Arnold.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 


Levels  in  Group  i 

225 

7.483,177  square  me- 

ters 

317     

4,981,603  square  me- 

ters 

333/334/335     

557,463  dozen  of 

which  not  more  than 

269.850  dozen  shall 

be  in  Categones 

333/335 

336 

119,535  dozen 

338 

700,336  dozen 

339 

2.854  953  dozen 

340 

703.565  dozen 

341  

427.978  dozen. 

Category 


Adjusted  twelve-month 
limit ' 


342 

345 

347/348 

351     

359-C/659-C2  

359-V-^ 
625/626.'627/628/629 


633/634/635 
638/639 

640  

641  

642       

645/646  

647648 

659-S-'  

Group  II 
400-414 


433-^38, 

440-448,  459pt  * 

and  469pt  ^  as  a 

group 

Sublevel  in  Group  II 

445/446 


191 .467  dozen 
119,863  dozen, 
1,600,390  dozen. 
149.772  dozen. 
821.164  kilograms, 
273.724  kilograms 
7,010,464  square  me- 
ters 
1.222.729  dozen. 
3.619,089  dozen. 
270.724  dozen, 
325,294  dozen. 
265,356  dozen 
634.606  dozen 
1,212.384  dozen, 
273,724  kilograms. 

1.897,902  square  me- 
ters equivalent. 


103.719  dozen 


'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  2002 

359-C      only 
6103498034 
6114  20.0048 
6203  42.2090 

6211.32.0025 
Category    659-C:    only 


^  Category 

6103  42  2025, 

6104  69  8010, 
6203422010, 
6211  32  0010. 
6211  42  0010: 
numbers  6103  23.0055, 
6103  43.2025.     6103  49.2000. 


HTS  numbers 
6104.62.1020. 
6114  20  0052. 
6204  62,2010, 
and 
HTS 
6103  43.2020. 
6103.49.8038. 
6104.69,1000, 
6114  30.3054. 
6203.49.1010, 
6204.69,1010, 
6211  33  0017 


6104  63  1020.  6104.63.1030, 
6104  69  8014.  6114.30,3044, 
6203  43.2010.  6203  43.2090, 
6203  49  1090,    6204  63  1510, 

6210  10.9010,  621133  0010, 
and  6211  43  0010. 

3  Category  359-V:  only  HTS  numbers 
6103192030.  610319.9030.  6104.12.0040, 
6104  19.8040,  6110.20.1022,  6110.20.1024, 
6110  20.2030.  6110.20.2035,  6110.90.9044. 
6110  90,9046.    620192.2010,    6202.92.2020, 

6203  19,1030,    6203  19,9030.    6204.12.0040, 

6204  19  8040.  6211.32.0070  and 
6211,42.0070. 

*  Category  659-S:  only  HTS  numbers 
6112  31.0010,  6112  310020,  6112.41.0010, 
6112.41.0020.    6112.41.0030,    6112.41.0040, 

6211  11  1010,    6211  11.1020,    6211.12.1010, 
and  6211  12  1020. 

5  Category  459pt.:  all  HTS  numbers  except 
6115.19  8020.  6117  10-1000,  6117,10.2010. 
6117  20.9020.  6212.90.0020,  6214.20.0000, 
6405206030.  6405.20.6060,  6405.20.6090, 
6406.99  1505  and  6406.99.1560. 

6 Category  469pt.:  all  HTS  numbers  except 
5601.29  0020,  5603,94.1010,  6304.19.3040, 
6304  91.0050.  6304.99.1500,  6304.99.6010, 
6308  00  0010  and  6406.10  9020. 

The  Committee  for  the  Implementation  of 
Textile  .Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
C.S.C.  553(a)(l|. 

Sint:erely. 
Philip  1.  Martello, 

.■\cting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc  03-26012  Filed  10-14-03;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Taiwan 

October  7,  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  adjusting  limits. 

EFFECTIVE  DATE:  October  15,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  website 
at  http://vvTArw.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13,  2003).  Also 
see  67  FR  68577,  published  on 
November  12,  2002. 

Philip  J.  Martello, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  7.  2003. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  1,  2002,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products. 


produced  or  manufactured  in  Taiwan  and 
exported  during  the  twelve-month  period 
which  began  on  January  1,  2003  and  extends 
through  December  31,  2003. 

Effective  on  October  15,  2003.  you  are 
directed  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


Category 

Twetve-month  limit  ^ 

Group  1 

200-220,  224,  225/ 

234,582,296  square 

317/326,  226,  227, 

meters  equivalent. 

300/301,313-315, 

360-363,  369-S2, 

369-03,  400-414, 

469pt'>,  603,  604, 

611.613/614/615/ 

617,  618,  619/620, 

624,  625/626/627/ 

628/629  and 

666pt5,  asa 

group. 

Sublevels  in  Group  1 

619/620 

17,349,995  square 

625/626/627/628/629 

Sublevels  in  Group  II 

338/339 

347/348 


638/639 

Within  Group  II  Sub- 
group 
333/334/335   


447/448 
651  


meters. 
22,576,442  square 
meters. 

1.088,234  dozen. 

1,535,616  dozen  of 
which  not  more  than 
1,309,866  dozen 
shall  be  in  Cat- 
egories 347-W/348- 
W6. 

6,599,363  dozen 


362,029  dozen  of 
which  not  more  than 
196,102  dozen  shall 
be  in  Category  335. 

23,310  dozen. 

607.261  dozen. 


^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31 ,  2002. 

2  Category  369-S:  only  HTS  number 
6307.10.2005. 

3  Category  369-0:  all  HTS  numbers  except 
6307.10.2005  (Category  369-S): 
4202.12.4000,  4202  12.3020,  4202.12.8060. 
4202.22,4020,  4202.22.4500,  4202.22.8030, 
4202.32.4000,  4202.32.9530,  4202.92.0505. 
4202.92.1500,  4202.92.3016,  4202.92.6091, 
5601.10.1000,  5601.21.0090.  5701.901020, 
5701.90.2020,  5702.10.9020,  5702.39.2010, 
5702.49.1020,  5702.49.1080,  5702.59.1000. 
5702.99.1010,  5702.99.1090,  5705.00.2020, 
5805.00.3000,  5807.10.0510,  5807.90.0510, 
6301.30.0010.  6301.30.0020,  6302,51  1000. 
6302.51.2000,  6302.51.3000,  6302.51.4000, 
6302.60.0010,  6302.60.0030,  6302.91.0005, 
6302.91.0025,  6302.91.0045,  6302.91.0050. 
6302.91.0060,  6303.11.0000,  6303.91.0010, 
6303.91.0020,  6304.91.0020,  6304.92.0000, 
6305.20.0000,  6306.11.0000,  6307.10.1020, 
6307.10.1090,  6307.90.3010,  6307.90.4010 
6307.90.5010,  6307.90.8910,  6307.90.8945, 
6307.90.9882,  6406.10.7700,  9404.90  1000, 
9404.90.8040  and  9404.90.9505  (Category 
369pf.). 

*  Category  469pt.:  all  HTS  numbers  except 
5601.29.0020,  5603.94.1010,  6304.193040, 
6304.91.0050,  6304.99.1500,  6304.996010, 
6308.00.0010  and  6406.10.9020. 


5  Category  666pt.:  all  HTS  numbers  except 
5805.00.4010,  6301.10.0000,  6301.40.0010, 
6301.90.0010, 
6302.53.0030, 
6303.12.0000, 
6303.92.2010, 
6304.11.2000, 
6304.91.0040, 
6307.90.9884, 


6301.40.0020 
6302.53.0020 
6302.93.2000, 
6303.92.1000, 
6303.99.0010, 
6304.19.2000, 
6304.99.6020. 
and  9404.90.9522. 

6  Category  347-W 
6203.19.1020, 
6203.22.3030. 
6203.42.4015, 
6203.42.4045, 
6203.49.8020, 
6211.20.3810 
348-W:  only 
6204.19.8030. 
6204.29.4034, 
6204.62.4010, 
6204.62.4040, 
6204.62.4065, 
6210.50.9060, 


6302.53.0010, 
6302.93.1000, 
6303.190010, 
6303.92.2020, 
6304.19.1500, 
6304.93.0000, 
9404.90.8522 


only 
6203.19.9020, 
6203.42.4005, 
6203.42.4025, 
6203.42.4050, 
6210.40.9033, 
and 
HTS 

6204.22.3040, 
6204.62.3000, 
6204.62.4020, 
6204.62.4050, 
6204.69.6010, 
6211.20.1550 


HTS  numt)ers 
6203.22.3020, 
6203.42.4010, 
6203.42.4035, 
6203.42  4060, 
6211  20  1520, 
6211.32  0040;  Category 
numbers  6204.12  0030, 
6204  22  3050, 
6204  62  4005, 
6204.62.4030. 
6204.62.4055, 
6204  69  9010, 
6211.20.6810, 


621 1 .42.0030  and  621 7.90.9050. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Bodv. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Philip  J.  Martello. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  03-26013  Filed  10-14-03;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fik)er 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  the 
Socialist  Republic  of  Vietnam 

October  7.  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection. 

EFFECTIVE  DATE:  October  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
(juota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the 
Bureau  of  Customs  and  Border 
I^otection  website  at  http:// 
vkrwrw.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
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to  the  Office  of  Textiles  and  .Apparel 
website  at  http:  ot  -xa  ita.doc  guv. 
SUPPLEMENTARY  INFORMATION: 

.Authority:  Section  204  of  the  .^g^ic:ultural 
.Art  ot  1^156.  as  amended  (7  I'  S.t:.  1854); 
Exei.iilive  Order  UB.tI  of  March  3.  1972.  as 
amended 

The  current  limits  tor  i  ertain 
rategorie.s  are  being  adjusted  for  swing. 

.\  description  of  the  te.xtile  and 
apparel  categories  in  terms  of  UTS 
numbers  is  a\ailahU'  in  the 
CORRELATION   Textile  and  .\pparel 
(Categories  with  the  Harmonized  Tariff 
Schedule  of  the  I'nited  States  (see 
Federal  Register  notite  tSH  FR  1599. 
published  on  lanuarv  1  ^  2003).  .-Mso 
see  h8  FR  2H575.  published  on  May  16. 
200  < 

Phihp  |.  Martello, 

Acting  Chairman.  Committee  for  the 

Implementation  of  Textile  ,^g^eemen(s 

tlommitte*"  for  the  Implementation  (it  It-xtile 
.Agreements 

October  7.  20UJ. 

CommLssioner. 

Bureau  of  Customs  and  Border  Protection. 
Washington.  DC 20229 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  12.  2003.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
produced  or  manufactured  in  Vietnam  and 
exported  during  the  twelve-month  period 
which  began  on  May  1.  2003  and  extends 
through  December  31.  2003. 

Effective  on  October  15.  2003,  you  are 
directed  to  adiust  the  limits  for  the  following 
categories,  as  provided  for  under  the  terms  of 
the  current  bilateral  textile  agreement 
between  the  Governments  of  the  United 
States  and  Vietnam: 


Category 


Restraint  limit ' 


359-S/659-S  -' 

447 


368  356  kilograms 
38  827  dozen 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Designations  under  the  Textile  and 
Apparel  Commercial  Availability 
Provision  of  the  African  Growth  and 
Opportunity  Act  (AGOA) 

October  H.  2003. 

AGENCY:  The  Conimittee  for  the 

linpleiiientation  nt  Textile  Agreements 

(The  Committee). 

ACTION:  netermination 


'  The  limits  have  not  been  adiusted  to  ac- 
count for  any  imports  exported  after  April  30 
2003 

'Category  359-S  only  HIS  numbers 
6112390010  6112490010  6211118010 
6211118020  621112  8010  and 

621112  8020  Category  659-S  only  HIS 
numbers         6112  310010  6112  310020 

61 12  41  0010,  61 12  41  0020  6112  41  0030 
6112410040  6211111010  6211111020 
6211  12  1010  and  6211  12  1020 

The  Committee  for  the  Implementation  of 
Textile  .Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
f  xception  to  the  rulemaking  provisions  of  5 
L  SC.  ,i53|a)(l). 

Sincerely. 
Philip  I,  Martello. 

Arting  Chairman.  Committee  for  the 
Unplfmentation  of  Textile  Agreements. 
IFK  Doc  03-26014  Filed  10-14-03;  8:45  am] 
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SUMMARY:  The  I  nmiiiitttM'  has 
deteniiined  th.it  i  ert.uii  fafincs. 
enumerated  belnw  .  fur  ii-,e  iii  men's  and 
bovs'  shirts,  lanimt  be  ■,u[)[)lied  bv  the 
domestic  industrv  in  i  unimercial 
quantities  in  a  linielv  in. inner  under  the 
ACOA.  The  (Committee  iiereby 
designates  such  apparel  articles  that  are 
both  cut  and  sewn  or  otherwise 
assembled  in  an  eligible  c:oiintrv  from 
these  fabrics  as  eligible  for  quota-free 
and  duty-free  treatment  under  the 
textile  and  apparel  commerciial 
av.iilabilitv  pmv  isions  of  the  .\(  lO.X. 
and  eligible  under  tlie  Harmonized 
Tariff  Schedul.'  n\  the  Fiiited  States 
(HTSUS)  subheading 'WU).  11.24  to 
enter  free  of  quiitas  and  duties,  proviifed 
all  other  fabrii  ■<  are  IS.  formed  from 
varus  wholK  formed  in  the  L'..S. 
EFFECTIVE  DATE:  ( )i  toher  l.=i.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
jaiK't  f,    Hcin/Hii.  Office  id' Textiles  and. 
Apparel    IS   Department  of  (iommerce. 
(202)  4H2  3401) 
SUPPLEMENTARY  INFORMATION: 

.Authority:  Sfi  trtiii  1  I.I11))(.t|(B)  of  the 
AGOA  and  Presidential  Proclamation  7350  of 
October  2.  2000;  Executive  Order  No.  13191 
of  lanuary  17,  2001. 

B.ACKGROIND: 

The  (  ommeri  lal  .ivailabilitv  provision 
of  the  .-\CO.A  [irovides  for  duty-free  and 
quota-free  treatment  for  apparel  articles 
that  are  both  i  ut  (or  knit-to-shape)  and 
>ewn  or  otherwise  assembled  in  one  or 
more  benetK.iar\'  sub-Saharan  African 
countries  from  fabric  or  yarn  that  is  not 
formed  in  the  United  States  if  it  has 
been  determint'd  that  such  yarns  or 
fabru  s  (  annot  be  supplied  fiy  the 
diuiiestic  industry  in  commercial 
quantitjfs  in  a  tinielv  manner  and 
certain  pro(  ediiral  requirements  have 
been  met.  In  Presidential  Proclamation 
7350.  the  President  [iroc  laimtid  that  this 
treatment  W(uild  apply  to  such  apparel 
articles  from  fabrics  or  yarns  designated 
bv  the  appropriate  US  government 
authority  in  the  Federal  Register.  In 
Executive  Order  13191,  the  President 
authorizeii  the  (iommittee  to  determine 
whether  particular  yarns  or  fabrics 


cannot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner  under  the  AGOA. 

On  lune  2.  2003.  the  Committee 
received  a  request  alleging  that  certain 
fabrics,  listed  below,  for  use  in  men's 
and  boys'  shirts,  cannot  be  supplied  by 
the  domestic  industry'  in  commercial 
quantities  in  a  timely  manner  under  the 
AGOA.  It  requested  that  apparel  articles 
from  such  fabrics  be  eligible  for 
preferential  treatment  under  the  AGOA. 
On  lune  6.  2003,  the  Committee 
requested  public  comment  on  the 
petition  (68  FR  33922).  On  lune  23, 
2003,  the  Committee  and  the  U.S.  Trade 
Representative  (USTR)  sought  the 
.idvice  of  the  Industry  Sector  Advisory 
Committee  for  Wholesaling  and 
Retailing  and  the  Industry  Sector 
Advisory  Committee  for  'Textiles  and 
Apparel  On  lune  23.  2003.  the 
Committee  and  USTR  offered  to  hold 
consultations  with  the  Committee  on 
Ways  and  Means  of  the  House  of 
Representatives  and  the  Committee  on 
Finance  of  the  Senate  (collectively,  the 
Congressional  Committees).  On  July  14, 
2003.  the  U.S.  International  Trade 
Commission  provided  advice  on  the 
petition.  Based  im  the  information  and 
advice  received  and  its  understanding  of 
the  industry,  the  Committee  determined 
that  the  fabrics  set  forth  in  the  request 
cannot  be  supplied  by  the  domestic 
industrv  in  commercial  quantities  in  a 
timely  manner.  On  )uly  30.  2003,  the 
Committee  and  USTR  submitted  a 
report  to  the  (Congressional  Committees 
that  set  forth  the  action  proposed,  the 
■  reasons  for  such  action,  and  advice 
obtained.  A  period  of  60  calendar  days 
since  this  report  was  submitted  has 
expired,  as  required  by  the  AGOA. 

The  Committee  hereby  designates  as 
eligible  for  preferential  treatment  under 
subheading  9819.11.24  of  the  HTSUS. 
men's  and  boys'  shirts,  that  are  both  cut 
and  sewn  or  otherwise  assembled  in  one 
or  more  eligible  beneficiary  sub-Saharan 
.African  countries,  from  the  fabrics  set 
forth  below,  not  formed  in  the  United 
States,  provided  that  all  other  fabrics  are 
wholly  formed  in  the  United  States  from 
yarns  wholly  formed  in  the  United 
States,  that  are  imported  directly  into 
the  customs  territory  of  the  United 
States  from  an  eligible  benefician'  sub- 
Saharan  African  country. 

An  "eligible  benefician,'  sub-Saharan 
.African  country"  means  a  countrv' 
which  the  President  has  designated  as  a 
beneficiary  sub-Saharan  African  country 
under  section  506A  of  the  Trade  Act  of 
1974  (19  U.S.C.  2466a)  and  which  has 
been  the  subject  of  a  finding,  published 
in  the  federal  Register,  that  the  country 
has  satisfied  the  requirements  of  section 
113  of  the  AGOA  (19  U.S.C.  3722)  and 
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resulting  in  the  enumeration  of  such 
country  in  U.S.  note  1  to  subchapter  XIX 
of  chapter  98  of  the  HTSUS. 

Fabrics  named  in  the  request: 

(a)  Fabrics  of  subheadings  5208.21, 
5208.22,  5208.29,  5208.31,  5208.32, 
5208.39,  5208.41,  5208.42,  5208.49, 
5208.51,  5208.52  or  5208.59,  of  average 
yarn  number  exceeding  135  metric; 

(b)  Fabrics  of  subheadings  5513.11  or 
5513.21,  not  of  square  construction, 
containing  more  than  70  warp  ends  and 
filling  picks  per  square  centimeter,  of 
average  yarn  number  exceeding  135 
metric; 

(c)  Fabrics  of  subheadings  5210.21  or 

5210.31,  not  of  square  construction, 
containing  more  than  70  warp  ends  and 
filling  picks  per  square  centimeter,  of 
average  yarn  number  exceeding  135 
metric; 

(d)Fabrics  of  subheadings  5208.22  or 

5208.32,  not  of  square  construction, 
containing  more  than  75  warp  ends  and 
fillings  picks  per  square  centimeter,  of 
average  yarn  number  exceeding  135 
metric; 

(e)  Fabrics  of  subheadings  5407.81, 
5407.82  or  5407.83,  weighing  less  than 
1 70  grams  per  square  meter,  having  a 
dobby  weave  created  by  a  dobby 
attachment,  of  average  yam  number 
exceeding  135  metric; 

(f)  Fabrics  of  subheadings  5208.42  or 
5208.49,  not  of  square  construction, 
containing  more  than  85  warp  ends  and 
filling  picks  per  square  centimeter,  of 
average  yarn  number  exceeding  85 
metric,  or  exceeding  135  metric  if  the 
fabric  is  of  oxford  construction  (a 
modified  basket  weave  with  a  large 
filling  yam  having  no  twist  woven 
under  and  over  two  single,  twisted  warp 
yarns); 

(g)  Fabrics  of  subheading  5208.51,  of 
square  construction,  containing  more 
than  75  warp  ends  and  filling  picks  per 
square  centimeter,  made  with  single 
yarns,  of  average  yam  number  95  or 
greater  metric; 

(h)  Fabrics  of  subheading  5208.41,  of 
square  construction,  with  a  gingham 
pattern,  containing  more  than  85  warp 
ends  and  HUing  picks  per  square 
centimeter,  made  with  single  yams,  of 
average  yam  number  135  or  greater 
metric,  and  characterized  by  a  check 
effect  produced  by  the  variation  in  color 
of  the  yams  in  the  warp  and  filling; 

(i)  Fabrics  of  subheading  5208.41,  with 
the  warp  colored  with  vegetable  dyes, 
and  the  filling  yams  white  or  colored 


with  vegetable  dyes,  of  average  yarn 
number  greater  than  65  metric. 

Philip  ).  Martello, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[PR  Doc.03-26015  Filed  lO-14-O:^:  8:45  am] 

BILLING  CODE  3510-OR-S 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Chairman's  Public  Field  Hearing 
Concerning  All  Terrain  Vehicles 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice  of  public  field  hearing. 

SUMMARY:  The  Chairman  of  the 
Consumer  Product  Safety  Commission 
("CPSC  or  Commission")  will  conduct  a 
public  field  hearing  in  Albuquerque, 
New  Mexico  on  November  6,  2003  to 
obtain  information  and  views  fron:  the 
public  concerning  all  terrain  vehicles 
("ATVs"). 

The  Chairman  requests  members  of 
the  public  to  participate  in  this  hearing. 
The  Chairman  is  particularly  interested 
in  participation  from  users  of  ATVs 
(both  recreational  and  occupational); 
persons  who  have  been  involved  in 
accidents  or  have  been  injured  while 
riding  ATVs;  state  and  local  government 
officials  or  organizations  involved  with 
ATVs;  medical  professionals  and 
emergency  service  providers;  and 
manufacturers,  distributors  and  dealers 
of  ATVs. 

DATES:  The  hearing  will  be  held  on 
November  6,  2003,  beginning  at  9  a.m. 
Requests  to  make  oral  presentations, 
and  10  copies  of  the  text  of  the 
presentation,  must  be  received  by  the 
Office  of  the  Secretary  no  later  than 
November  3,  2003.  Persons  making 
presentations  at  the  meeting  should 
provide  an  additional  10  copies  for 
dissemination  on  the  date  of  the 
meeting.  The  Chairman  reserves  the 
right  to  limit  the  number  of  persons  who 
make  presentations  and  the  duration  of 
their  presentations.  To  prevent  similar 
presentations,  groups  will  be  directed  to 
designate  a  spokesperson. 
ADDRESSES:  The  meeting  will  be  held  at 
Smith  Brasher  Hall,  717  University 
Blvd.,  S.W.  (On  the  corner  of  University 
Blvd.  and  Coal  Avenue),  Albuquerque, 
New  Mexico.  Requests  to  make  oral 
presentations,  and  texts  of  oral 
presentations  should  be  captioned 
"AT\^  Hearing"  and  mailed  to  the  Office 
of  the  Secretary,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207,  or  delivered  to  that  office,  room 
502,  4330  East-West  Highway,  Bethesda, 


Maryland  20814.  Requests  and  texts  of 
oral  presentations  may  also  be 
submitted  by  facsimile  to  (301)  504- 
0127  or  by  e-mail  to  cpsc-os@cpsc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  schedule  for 
submission  of  requests  to  make  oral 
presentations  and  submission  of  texts  of 
oral  presentations,  contact  Rockelle 
Hammond,  office  of  the  Secretary. 
Consumer  Product  Safety  Commission. 
Washington,  DC  20207:  telephone  (301) 
504-6833:  fax  (301)  504-0127:  or  e-mail 
rhammond@cpsc.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  meeting  will  be  the  third  in  a 
series  of  field  hearings  on  ATVs.  During 
the  summer  the  Chairman  conducted 
hearings  in  Alaska,  and  the  Commission 
held  a  hearing  in  Morgantown.  West 
Virginia.  The  question  of  ATV  safety  has 
been  an  issue  of  interest  to  the 
Commission  since  the  1980s  when  the 
Commission  filed  a  lawsuit  under 
section  12  of  the  Consumer  Product 
Safety  Act  ("CPSA")  to  declare  ATVs  an 
imminentlv  hazardous  consumer 
product.  15  U.S.C.  2061(b)(1).  The 
lawsuit  was  settled  in  1988  by  Consent 
Decrees  between  the  Commission  and 
ATV  distributors  that  were  effective  for 
10  years.  The  Commission  continues  to 
gather  information  about  ATV-related 
injuries  and  deaths. 

From  1997  to  2001  the  estimated 
number  of  ATV-related  injuries  treated 
in  hospital  emergency  rooms  rose  from 
54,700  to  111,700  (a  104%  increase). 
Deaths  have  also  been  increasing,  and 
the  Commission  staff  has  estimated  that 
there  were  547  deaths  associated  with 
the  use  of  ATVs  in  2000.  From  1997  to 
2001  the  estimated  number  of  ATV 
drivers  rose  from  12  million  to  16.3 
million  (a  36%  increase),  the  estimated 
total  number  of  driving  hours  rose  from 
1575  million  to  2364  million  (a  50% 
increase),  and  the  estimated  number  of 
ATVs  rose  from  4  million  to  5.6  million 
(a  40%  increase).  None  of  the  increases 
in  these  measures  of  exposure  to  the  risk 
of  operating  ATVs  accounts  for  the 
increases  in  the  number  of  injuries 
during  the  same  time  period. 

The  Commission  has  been  petitioned 
by  the  Consumer  Federation  of  America 
and  other  groups  (Petition  CP-02-4/HP- 
02-1)  requesting  that  the  Commission 
ban  adult-size  four  wheel  ATVs  that  are 
sold  for  the  use  of  children  imder  16 
years  of  age.  The  Commission  requested 
written  comments  on  the  petition  (67  FR 
64353  and  67  FR  78776).  This  hearing 
will  provide  an  additional  opportunitj- 
for  the  public  to  express  their  views 
about  this  petition. 
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B.  The  Public  Hearing 

The  purpose  of  the  public  hearing  is 
to  provide  a  forum  for  oral  presentations 
concerning  ATVs.  Specifically,  the 
Chairman  requests  comments  from 
interested  stakeholders  and  citizens  on 
the  following  areas  of  interest: 

1.  Information  about  local  and  state 
ATV'  use  restrictions,  regulations  and 
licensing  activities  and  their  impact 
upon  ATV'  safety 

2  Current  ATV'  use  patterns 
(recreational,  mdustrial.  agricultural,  nr 
other  uses),  injuries  and  safety  issues 
related  to  those  specific  uses. 

3.  Information  from  ATV'  owners  and 
users  regarding  ATV  use,  safety  issues, 
accidents  and  injuries,  minimum  riding 
and  purchasing  age  requirements,  and 
future  government  action. 

4.  Current  local,  state  and  industry- 
safety  efforts  and  training  programs 

5.  Information  from  ATV 
manufacturers  and  dealers  regarding  the 
availability  and  use  of  safety  training  for 
.■\T\'  purchasers,  and  ATV  consumer 
purchasing  patterns  (age,  model  type 
and  size,  e.xperienced  vs.  inexperienced 
riders,  etc.) 

6.  Whether  factors  such  as  the  rider's 
age,  ATV'  engine  size,  and/or  the  large 
used  ATV  sales  market  (or  any  other 
factors)  have  influenced  the  increase  in 
injuries  and  deaths  observed  by  the 
Commission  staff  during  its  recent  ATV 
risk  analysis  study. 

7.  Whether  there  should  be  a 
performance  standard  for  .ATVs  and 
what  requirements  related  to  safety 
should  be  included. 

Participation  in  the  hearing  is  open. 
See  the  DATES  section  of  this  notice  for 
information  on  making  requests  to  give 
oral  presentations  at  the  hearing. 

Dated:  October  B.  200  i 
Todd  A.  Stevenson. 

Serrpforv.  ConsumtT  Product  Safety 

Commission. 

IFR  Do(    0?-2fi057  Filed  10-14-03:  8:45  am) 

BILUNG  CODE  5355-01 -P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

rOMB  Control  No.  9000-00il1] 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review; 
Preaward  Survey  Forms  (Standard 
Forms  1403,  1404,  1405,  1406,  1407, 
and  1408) 

AGENCIES:  Department  of  Defense  (DOD), 
(ieneral  Services  Administration  (GSA). 
and  National  Aeronautics  and  .Space 
Administration  (NASA) 
ACTION:  Notice  of  reijuest  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (90(K>-()011). 

SUMMARY:  Under  the  provisions  of  the 

Paperwork  Reduction  Act  of  199.5  (44 
I  .S.C;.  Chapter  .K5).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
(if  Management  and  Budget  (OMB)  a 
request  to  review  and  approvt;  an 
extension  of  a  currently  approved 
information  collection  re()uirement 
concerning  Preaward  Survey  forms 
(Standard  Forms  140:<.  1404.  \4Q5. 
1406.  1407.  and  1408).  A  request  for 
public,  ( iimments  was  published  in  the 
Federal  Register  at  68  FR  41321  on  July 
1 1,  200.1  No  comments  were  received. 

Public  comments  are  particularly 
invited  (in:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR. 
and  vvh(>ther  it  will  havi;  prac:ti(  al 
utility;  whether  (Uir  estimate  of  the 
public  burden  (jf  this  collection  (.if 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
w-ivs  to  enhant:e  the  cjualitv.  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  mi  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
November  14,  2003. 
ADDRESSES:  Submit  ctimments. 
uuluding  suggestions  for  reducing  this 
burden  to  the  General  .Services 
Administration.  FAR  Secretariat  (MVA). 
1800  F  Street.  NW..  Room  403.5, 
Washington.  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clraig  Cioral.  Acquisiticm  Policy 
Division,  GSA  (202)  501-3856. 
SUPPLEMENTARY  INFORMATION: 


A.  Purpose 

To  protect  the  Government's  interest 
and  to  ensure  timely  delivery  of  items 
of  the  requisite  quality,  contracting 
officers,  prior  to  award,  must  make  an 
affirmative  determination  that  the 
prospective  contractor  is  responsible, 
i.e.,  capable  of  performing  the  contract. 
Before  making  such  a  determination,  the 
contracting  officer  must  have  in  his 
possession  or  must  obtain  information 
sufficient  to  satisfy  himself  that  the 
prospective  contractor  (i)  has  adequate 
financial  resources,  or  the  ability  to 
obtain  such  resources,  (ii)  is  able  to 
comply  with  required  delivery 
schedule,  (iii)  has  a  satisfactory  record 
of  performance,  (iv)  has  a  satisfactory 
record  of  integrity,  and  (v)  is  otherwise 
qualified  and  eligible  to  receive  an 
award  under  appropriate  laws  and 
regulations.  If  such  information  is  not  in 
the  contracting  officer's  possession,  it  is 
obtained  through  a  preaward  survey 
conducted  by  the  contract 
administration  office  responsible  for  the 
plant  and/or  the  geographic  area  in 
which  the  plant  is  located.  The 
necessary  data  is  collected  by  contract 
administration  personnel  from  available 
data  or  through  plant  visits,  phone  calls, 
and  correspondence  and  entered  on 
Standard  Forms  1403,  1404,  1405,  1406, 
1407,  and  1408  in  detail  commensurate 
with  the  dollar  value  and  complexity  of 
the  procurement.  The  information  is 
used  by  Federal  contracting  officers  to 
determine  whether  a  prospective 
contractor  is  responsible. 

B.  Annual  Reporting  Burden 

Respondents:  5.478. 

Responses  Per  Respondent:  1. 

Total  Responses:  5.478. 

Hours  Per  Response:  20.8. 

Total  Burden  Hours:  113.942. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVA).  1800  F  Street, 
NW.,  Room  4035,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0011, 
Preaward  Survey  Forms,  in  all 
correspondence. 

Dated:  Oc  toher  8.  2003. 
Ralph  J.  Destefano. 

Acting  Director.  .Acquisition  Policy  Division 
IFR  Doc.  03-26019  File(,i  10-14-0;i;  8:4.5  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0136] 

Federal  Acquisition  Regulation; 
Submission  for  0MB  Review; 
Commercial  Item  Acquisitions 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  comments 
regarding  an  extension  to  an  existing 
OMB  clearance  (9000-0136). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of -a  currently  approved 
information  collection  requirement 
concerning  the  clauses  and  provisions 
required  for  use  in  commercial  item 
acquisitions.  A  request  for  public 
comments  was  published  in  the  Federal 
Register  at  68  FR  52186  on  September 
2,  2003.  No  comments  were  received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology  and 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected.  This  information  will  be 
collected  electronically  when  the  online 
representations  and  certifications 
application  (ORCA)  is  activated. 
DATES:  Submit  comments  on  or  before 
November  14,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Zaffos,  Acquisition  Policy  Division, 
GSA  (202)  208-6091. 
ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat,  1800  F 
Street,  NW.,  Room  4035,  Washington, 
DC  20405. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  Federal  Acquisition  Streamlining 
Act  of  1994  included  Title  VIII,  entitled 


Commercial  Items.  The  title  made 
numerous  additions  and  revisioris  to 
both  the  civilian  agency  and  Armed 
Service  acquisition  statutes  to  encourage 
and  facilitate  the  acquisition  of 
commercial  items  and  services  by 
Federal  Government  agencies. 

To  implement  these  changes,  DoD, 
NASA,  and  GSA  amended  the  Federal 
Acquisition  Regulation  (FAR)  to  include 
several  streamlined  and  simplified 
clauses  and  provisions  to  be  used  in 
place  of  existing  clauses  and  provisions. 
They  were  designed  to  simplify 
solicitations  and  contracts  for 
commercial  items. 

Information  is  used  by  Federal 
agencies  to  facilitate  the  acquisition  of 
commercial  items  and  services. 

B.  Annual  Reporting  Burden 

Respondents:  37,500. 

Responses  Per  Respondent:  34. 

Total  Responses:  1.275,000. 

Hours  Per  Response:  .312. 

Total  Burden  Hours:  397.800. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVA),  Room  4035. 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0136  regarding  Commercial  Item 
Acquisitions  in  all  correspondence. 

Dated:  October  8,  2003. 
Ralph  ).  Destefano, 

Acting  Director.  Acquisition  Policy  Division. 
[FR  Doc.  03-26020  Filed  10-14-03:  8:45  am] 

BILUNG  CODE  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0133] 

Federal  Acquisition  Regulations; 
Submission  for  OMB  Review;  Defense 
Production  Act  Amendments 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0133) 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 


request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Defense  Production  Act 
Amendments.  A  request  for  public 
comments  was  published  in  the  Federal 
Register  at  68  FR  52754  on  September 
5,  2003.  No  conmaents  were  received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessar\'  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology'; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Submit  comments  on  or  before 
November  14,  2003. 

ADDRESSES:  Submit  comments, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB.  Washington.  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVA),  1800  F  Street,  NW., 
Room  4035,  Washington,  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  Zaffos,  Acquisition  Policy 
Division,  GSA  (202)  208-6091. 

SUPPLEMENTARY  INFORMATION: 
A.  Purpose 

Title  in  of  the  Defense  Production  Act 
(DPA)  of  1950  authorizes  various  forms 
of  Government  assistance  to  encourage 
expansion  of  production  capacity  and 
supply  of  industrial  resources  essential 
to  national  defense.  The  DPA 
Amendments  of  1992  provide  for  the 
testing,  qualification,  and  use  of 
industrial  resources  manufactured  or 
developed  with  assistance  provided 
under  Title  III  of  the  DPA. 

FAR  34.1  and  52.234-1  require 
contractors,  upon  the  direction  of  the 
contracting  officer,  to  test  Title  III 
industrial  resources  for  qualification, 
and  provide  the  test  results  to  the 
Defense  Production  Act  Office.  The  FAR 
coverage  also  expresses  Government 
policy  to  pay  for  such  testing  and 
provides  definitions,  procedures,  and  a 
contract  clause  to  implement  the  policy. 
This  information  is  used  by  the  Defense 
Production  Act  Office,  Title  III  Program, 
to  determine  whether  the  Title  III 
industrial  resource  has  been  provided 
an  impartial  opportunity  to  qualify. 
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B.  Annual  Reporting  Burden 

Respondents:  ti 

Rpsponsps  Per  Respondent-  A. 

Total  Annual  flpspon sfs ;  18. 

Hours  Per  Response    UKi 

Total  Burden  Hours   I.HIH) 

Ohtaminii  Copies  ot  Proposals 
Requesters  may  obtain  a  (  opy  of  the 
information  collection  documents  fnnn 
the  General  Services  Administration 
FAR  Secretariat  (MVA).  Room  40,55. 
1800  F  Street.  \"\V.  VVashin^tiin.  DC 
20405.  telephone  (2021  501-4755.  Please 
( ite  QMB  Control  No.  9000-0133,  in  all 
correspondence. 

l),it..,l   {)(  t.ibfT  8    2003. 
Kaiph  |.  Destefano, 

Acting  Director,  Acquisition  Policy  Division. 
(FR  [>.(    l)l-:r,021  Filed  10-14-0.3:  8:4.5  ami 
BILLING  CODE  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND    • 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-00471 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review;  Place  of 
Performance 

AGENCIES:  Department  of  [Defense  (DOD) 
General  Services  AdmiiustratiDn  (GSA). 
and  National  Aeronautu  s  and  Space 
.\dministration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0047). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
L'.S.C:.  Chapter  35),  the  Federal 
.Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currentK  approved 
information  collection  requirement 
c:imcerning  place  of  performance.  A 
request  for  public  comments  was 
published  at  68  FR  41322  on  [ulv  H. 
200,3   .No  comments  were  received 

Public:  ccmiments  are  particularly 
invited  on:  Whether  thi^  (  ollection  of 
information  is  necessarv  for  the  proper 
performance  of  func:tions  of  the  FAR, 
and  whether  it  will  have  [irac:tical 
utilitv:  whether  our  e.stimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodologv . 
and  vvavs  to  enhance  the  (jualitv.  utilitv 
and  clarity  i^f  the  information  to  be 
collected.  When  the  On-Line 


Representation  and  (iertifications 
Application  (ORCA)  becomes  available, 
contractors  will  be  able  to  c:omplete  the 
provision  electronicallv:  however, 
because  the  data  being  collected  c;ould 
change  for  a  specific  solicitation, 
crmtractor's  will  still  be  required  to 
submit  place  of  performanci; 
inform.ition  on  an  (^.xception  basis;  that 
IS.  whenever  the  place  of  performance 
for  a  specific  solic:itation  is  different 
from  the  pla(  •'  of  performanf:e  shown  in 
OKCA 

DATES:  Submit  i  omments  on  or  before 
Nnv>'inher  14    200  i 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspe(  t 
of  this  colleciion  of  information, 
including  Miggestmns  for  reducing  this 
burden  to  tlv  General  Services 
Administration,  FAR  Sec:retariat  (MVA). 
laOO  F  Street,  NW  ,  Room  4035, 
Washington,  DC  20405 
FOR  FURTHER  INFORMATION  CONTACT: 
Cier.ild  Zattns,  ,\(  (luisition  Policy 
DivisKui,  GS.\  (202)  20H-H0M1 
SUPPLEMENTARY  INFORMATION: 

A, Purpose 

The  information  relative  to  the  place 
of  performanc:e  and  owner  of  plant  or 
facility,  if  other  than  thi^  prospective 
(  ontractor.  is  a  basic:  reijuirement  when 
contracting  for  supplies  or  services 
(including  construction).  This 
information  is  instrumtmtal  in 
determining  bidder  responsibility, 
responsiveness,  and  pric:e 
reasonableness.  A  prospective 
contrac  tor  must  affirmativelv 
demonstrate  its  responsibilitv   Hence, 
the  Government  must  be  a()prised  of 
this  information  prior  to  award.  The 
contracting  offic  er  must  know  the  place 
of  performance  ,ind  the  owner  of  the 
plant  or  fac  ilitv  to  (1)  determine  bidder 
responsibilitv:  (2)  determine  price 
rerisiin.i))lenfss:  Ci)  i  ondiu  t  plant  or 
siuir(  e  inspe(  timis.  .ind  (4)  determine 
whether  the  prospective  contractor  if  a 
manufacturer  or  a  regular  dealer.  The 
information  is  used  to  determine  the 
firm's  eligibilitv  for  awards  and  to 
assure  pro[)er  preparation  of  tl;e 
contract. 

B.  Annual  Reporting  Burden 

Respon den ts:  7'/ ,  < M  " 

Responses  Per  Respondent:  14. 

Total  Responses:  1,1 11 .55fi. 

Hours  Per  Re^poi]se    1)7 

Total  Burden  Hours   77. Hli) 

Obtaining  Copies  of  Proposals: 
Requesters  mav  obtain  a  copv  of  the 
intorniaMoii  i  ollection  documents  from 
the  General  ,Ser\  ii  es  ,-\dministrati(jn, 
FAR  Sec:retariat  (MVAj,  Room  4035, 
1800  F  Street,  NW,  Washington,  DC 


20405,  telephone  (202)  501-4755,  Please 
cite  OMB  Control  No.  9000-0047,  Place 
of  Performance,  in  all  correspondence. 

Dated:  G(  toiler  H,  2(K):i. 
Ralph  |.  Destefano, 

Arliuii  Dirvrtor.  Arquisitian  Policy  Di\  ision. 
;FK  Dik     ()t-J6()22  Filed  IU-14-0,3;  8:4.*)  ,iu\\ 
BILLING  CODE  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0048] 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review; 
Authorized  Negotiators 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extensicjn  to  an 
existing  OMB  clearance  (9000-0048). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  authorized  negotiators.  A 
request  for  public  comments  was 
published  in  the  Federal  Register  at  68 
FR  52574  on  September  4,  2003,  No 
comments  were  received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility:  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology: 
vvavs  to  enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
infcjrmation  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
November  14.  2003. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
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burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVA), 
1800  F  Streets,  NW.,  Room  4035, 
Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Wise,  Acquisition  Policy  Division,  GSA 
(202)208-1168. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Firms  offering  supplies  or  services  to 
the  Government  under  negotiated 
solicitations  must  provide  the  names, 
titles,  and  telephone  numbers  of 
authorized  negotiators  to  assure  that 
discussions  are  held  with  authorized 
individuals.  The  information  collected 
is  referred  to  before  contract 
negotiations  and  it  becomes  part  of  the 
official  contract  file. 

B.  Annual  Reporting  Burden 

Respondents:  65,660. 

Responses  Per  Respondent:  8. 

Total  Responses:  525.280. 

Hours  Per  Response:  .01 7. 

Total  Burden  Hours:  8.930. 

Obtainting  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  fi-om 
the  General  Services  Administration, 
FAR  Secretariat  (MVA),  Room  4035, 
1800  F  Street,  NW,  Washington,  DC 
20405,  telephone  (202)  501^755.  Please 
cite  OMB  Control  No.  9000-0048, 
Authorized  Negotiators,  in  all 
correspondence. 

Dated:  October  8,  2003. 
Ralph  {.  Destefano. 

Acting  Director.  Acquisition  Policy  Division. 
[FR  Doc.  03-26023  Filed  10-14-03;  8:45  am] 

BILLING  CODE  6820-£P-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

agency:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  14,  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Office  of  Management  and 
Budget,  725  17th  Street,  NW.,  Room 
10235,  New  Executive  Office  Building, 
Washington,  DC  20503  or  should  be 
electronically  mailed  to  the  internet 


address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information:  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  October  8,  2003. 

Angela  C.  Arrington, 

Leader,  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Credit  Enhancement  for  Charter 
School  Facilities  Program  Performance 
Report. 

Frequency:  Semi-Annually;  annually; 
material  events. 

Affected  Public:  Not-for-profit 
institutions;  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  16. 

Burden  Hours:  151. 

Abstract:  ED  will  use  the  information 
through  this  report  to  monitor  and 
evaluate  competitive  grants.  These 
grants  are  made  to  private,  non-profits; 
governmental  entities;  and  consortia  of 
these  organizations.  These  organizations 
will  use  the  funds  to  leverage  private 
capital  to  help  charter  schools  construct, 
acquire,  and  renovate  school  facilities. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 


by  clicking  on  link  number  2327.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202^651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
e-mail  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 
[FR  Doc.  03-26055  Filed  10-14-03;  8:45  am] 

BILLING  CODE  4000-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-331-004,  RP01-23-006 
andRP03-17&-002] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

October  7.  2003. 

Take  notice  that  on  August  12,  2003, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  revised  tariff  sheets 
listed  in  Appendices  A  and  B  of  the 
filing. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  July  23,  2003  "Order  on 
Rehearing  and  Compliance  Filings" 
issued  in  Algonquin's  Order  No.  637 
proceeding  in  the  captioned  dockets. 

Algonquin  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions,  as  well  as  to  all  parties  on 
the  official  service  lists. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator}'  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  §  385.211  of 
the  Commissions  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  as 
shown  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not  sen'e  to  make 
protestants  parties  to  the  proceedings. 
This  Filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:/.' 
w■\^^v■  ferv.gov  using  the  "eLibrarv  "  link. 
Enter  the  docket  number  e.xcluding  th^ 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 
Comments,  protests  and  interventions 
mav  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC]  Online  Support  at 
FERCUnlineSupport&fpn  gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659  The  C;()mmission 
stronglv  encourages  electnmic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  (e-Fiiin^JJ  link. 
Protest  Dcjre  October  14.  2003. 

Linda  Mitry, 

Acting  Sfcn-tan'. 

|FR  Do(  .  0:^-26060  Filed  10-14-03;  8:45  am) 

BILLING  COO€  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-301-087] 

ANR  Pipeline  Company;  Notice  of 
Negotiated  Rate  Filing 

October  :*.  2003. 

Take  notice  that  on  September  30. 
2003.  ANR  Pipeline  Company  !.A.\R). 
tendered  for  filing  and  approval  a  new 
service  agreement  between  .\NR  and 
George  B.  Franklin  &  Son.  Inc.  and  a 
gathering  agreement.  ANR  requests  that 
the  Commission  accept  and  approve  the 
subject  negotiated  rate  agreements  to  be 
effective  October  1.  2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatorv  Conimissiori. 
888  First  Street.  IME..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  .Ml  such  motions 
or  protests  must  be  filed  in  accordance 
with  ^  154.210  of  the  Commission's 
Regulations.  Protests  will  he  considered 
bv  the  C-ommission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\e  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motir)n  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  mav  be  \  iewed  on 
the  Commission's  Web  site  at  http:// 
u-u-H'. /(src.gov  using  the  "eLibrarv  ". 


Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FEH(X)nlineSupport^fen  gov  or  toll- 
free  at  (866)  208-3676.  or  'TTY.  contact 
(202)  502-8659.  The  Commission 
stronglv  enc:ourages  electronic  filings. 
See  18  CFR  3H5  20()l(a)(l)(iii)  and  the 
instructions  on  the  {Commission's  Web 
site  under  the  "e-Filing  "  link. 

Comment  Dafe. October  14.  2003. 

l.inda  Mitrv. 

Artirn:  Sri  rt  liiry. 

!KR  D.H     (li    2H071  Filffi  10-l.'i-03;  8:4.Taml 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP95-408-053] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

Ortiih.T  i.  2(10.) 

Take  notice  that  on  September  30. 
2003,  Columbia  (ias  Transmission 
Corporation  (Columbia)  tendered  for 
filing  as  part  of  its  FERC  (ias  Tariff. 
Second  Revised  the  following  revised 
tariff  sheets  Second  Revised  Volume  No. 
1,  the  following  revised  tariff  sheets 
bearing  a  proposed  effectivi'  date  of 
November  1.  2003: 

Sixty-fifth  Revised  Sheet  No.  25 

Sixtv  fifth  Revised  Sheet  No.  26 
Sixtv-titth  Revisfd  Sheet  No.  27 
Twentv-ninlh  Revised  Sheet  No.  30A 

('olumhia  states  that  this  filing  is 
being  submitted  pursuant  to  Stipulation 
I.  .-\rtu  le  1.  Section  E,  True-up 
Mechanism,  of  the  Settlement 
(Settlement)  in  Docket  No.  RP95-408.  et 
(il  Pursuant  to  the  true-up  mechanism. 
Columbia  is  rctiuired  to  true-up  its 
collections  from  the  Settlement 
Component  for  twelve-month  periods 
commencing  November  1.  1996.  In 
accordance  with  the  Settlement,  the 
true-up  component  of  the  Sfittlement 
Component  is  to  be  removed  effective 
\o\'ember  1  of  f.u  h  vear.  The  instant 
filing  IS  being  made  to  remove  such 
true -up  ( oiiiponent  from  the  currentlv 
^■ffe(  tivp  .Settlement  (iomfjonent 
effective  Novfinber  1,  2003. 

Columbia  states  that  ( opit-s  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  (  iimmissions. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
iv"rt'vv. fere. gox' using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
stronglv  encourages  electronic  filings. 
See  18  CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"link. 

Comment  Date:  October  14,  2003. 

Magalie  R.  Salas, 

Serrntary 

|FR  DtK  .  t;.3-O003.5  Filed  10-14-O.t:  8:4,5  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  P-2586-000) 

Conecuh  River  Project;  Notice  of 
Meeting  To  Discuss  Compliance  With 
Section  106  of  the  National 
Preservation  Act 

()(  tuber  7,  200.1. 

a.  Date  and  Time  of  Meeting:  October 
21,2003.10  a.m. 

b.  Place:  Alabama  Historical 
Commission,  468  South  Perry  Street, 
Montgomery.  AL. 

c.  Contacts:  AHC:  AmandA  L.  McBride 
(SHPO)  at  334-343-3184. 

FERC:  Pennie  Lewis-Partee  at  (202) 
502-6018;  e-mail 
pennie.lewispartee®  fere. gov. 

d.  Purpose  of  the  Meeting: 
Representatives  of  the  FERC,  the  AHC, 
and  the  licensee  for  the  Conecuh  River 
Project  (Project  No.  2586)  will  meet  to 
discuss  compliance  with  Section  106, 
National  Historic  Preservation  Act,  and 
the  opportunities  for  executing  a 
Programmatic  Agreement  for  the 
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proposed  relicensing  of  the  Conecuh 
Project. 

e.  Proposed  Agenda: 
Introduction  and  Recognition  of 

Participants 

Explanation  of  the  Project 

Delineation  of  the  Area  of  Potential 
Effects 

Identification  of  Historic  Properties 

Assessment  of  Effects 

Taking  Unavoidable  Effects  into 
Account 

Follow-up  Actions 

f.  All  local,  state,  and  federal  agencies, 
Indian  Tribes,  and  interested  parties,  are 
hereby  invited  to  attend  this  meeting  as 
participants. 

g.  This  meeting  is  posted  on  the 
Commission's  calendar  located  at  http:/ 
/wnvw.ferc.gov/Even  tCalendar/ 
EventsList.aspx  along  with  other  related 
information. 

Linda  Mitry, 

Acting  Secretary. 

|FR  Doc.  03-26059  Filed  10-14-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-1 9-000} 

El  Paso  Natural  Gas  Company;  Notice 
of  Propose<|  Changes  in  FERC  Gas 
Tariff 

October  7.  2003. 

Take  notice  that  on  October  2,  2003, 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A.  the  following  tariff  sheets,  to 
become  effective  November  5,  2003: 

Seventh  Revised  Sheet  No.  214 
Original  Sheet  No.  214A 
Seventh  Revised  Sheet  No.  215 

El  Paso  states  that  these  tariff  sheets, 
being  filed  as  a  result  of  the  technical 
conference  held  September  24,  2003  at 
Docket  No.  RPOO-336-014,  are  designed 
to  provide  additional  scheduling 
flexibility  for  El  Paso's  shippers,  and  are 
filed  to  propose  a  tiered  scheduling 
priority  for  firm  service  under  Rate 
Schedule  FT-1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  "D  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 


by  the  Commission  in  determining  the 
appropriate  actipn  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toU- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18'CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  October  14.  2003. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-26068  Filed  10-14-03:  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-1 8-008] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Negotiated  Rates 

October  7,  2003. 

Take  notice  that  on  October  1.  2003. 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  First  Revised  Sheet  No. 
8,  to  become  effective  November  1, 
2003. 

Iroquois  states  that  the  purpose  of  this 
filing  is  to  submit  gas  transportation 
contract  No.  R-1 365-03  with  Amerada 
Hess  Corporation  (Amerada)  dated  June 
17,  2003  because  this  agreement  does 
not  conform  to  the  form  of  service 
agreement  for  firm  reserved  ser\'ice 
contained  in  Iroquois'  tariff.  Iroquois 
states  that  it  is  adding  this  Amerada 
agreement  to  a  new  list  of  non- 
conforming ser\'ice  agreements  as 
identified  on  Sheet  No.  1  and  Sheet  No. 
8  in  its  tariff. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
regulatory  agencies  and  all  parties  to  the 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator}'  Commission. 


888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  H  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
wviTiw fere. gov  using  the  "eLibrar\'". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
ft-ee  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  October  14,  2003. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-26070  Filed  10-14-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-1 3-000] 

Maritimes  &  Northeast  Pipeline,  L.L.C.; 
Notice  of  Tariff  Filing 

October  7.  2003. 

Take  notice  that  on  October  1.  2003. 
Maritimes  &  Northeast  Pipeline.  L.L.C. 
(Maritimes)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheets 
reflecting  an  effective  date  of  November 
1,  2003:  Second  Revised  Sheet  No.  4; 
First  Revised  Sheet  No.  5. 

Maritimes  states  that  it  is  filing  these 
tariff  sheets  to  amend  its  Preliminar}' 
Statement  and  System  Map  to  provide 
an  updated  description  of  the 
Maritimes'  system  once  its  Phase  III 
mainline  extension  facilities  are  placed 
into  service- 

Maritimes  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  of  Maritimes  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
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Federal  Energy  Regulatory  Commission. 
888  First  Street.  N'E,.  Washington.  DC 
2()426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  he  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  bv  the  ("ommission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
Anv  person  wishing  to  become  a  part\ 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
n^^■\^■.  ferc.gov  using  the  "eLibrary" 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  doc:ket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport<itpn\oov  nz  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659  The  Commission 
stronglv  encourages  electronic  filings. 
See  18  CFR  3H5.2001(d)(l)(iii)  and  the 
instructicms  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 

Comment  Dofp October  14.  2003. 

Linda  Mitry, 

\-K  UiH     I!  i-J(>Ofi.T  Filed  10-14-0;i;  8:45  ami 
BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-1 4-000] 

Maritimes  &  Northeast  Pipeline  L.L.C.; 
Notice  of  Proposed  Ctianges  In  FERC 
Gas  Tariff 

( )rtober  7.  2003. 

Take  notice  that  on  October  1,  2003, 

.\taritimes  ."i  Northeast  Pipeline.  L.L.C. 
(Maritimes)  tenflered  for  filing  as  part  of 
Its  FERC  C.as  Tariff.  First  Revised 
Volume  \o.  1,  Fifth  Revised  Sheet  No, 
11.  to  he(  omt'  effec  tive  on  November  1. 
2003 

Maritimes  states  that  it  is  making  this 
Fuel  Retdinage  Quantit\  (FRQ)  filing, 
pursuant  tti  section  20  of  the  (ieneral 
Terms  and  Conditions  (C;T&C)  of  its 
FERC  Gas  Tariff.  Maritimes  is  pruposing 
an  increase  of  0.30"«i  to  the  four 
seasonal  periods,  the  projected  Fufl 
Retainage  Percentage  for  each  of  the  four 
periods  will  be  1.20"<i. 

Maritimes  also  states  that  it  is 
submitting  the  c:alculation  of  the  (FRQ) 
Deferred  Account  amount,  pursuant  to 


se(  tion  20  of  the  CiT&C.  which  provides 
that  Maritimes  will  calculate  surcharges 
or  refunds  designed  to  amortize  the  net 
monetarv  valut>  of  the  balance  in  the 
FRQ  Deferred  A(.i;ount  at  the  end  of  the 
previous  accumulation  period. 
Maritimes  states  that  for  the  period 
August  1.  2002.  through  lulv  31,  2003. 
the  FRQ  Deferred  Ac:count  resulted  in  a 
net  debit  balance  of  approximately 
Si. 607. 858  38.  inclusive  of  carrying 
charges,  that  will  be  surcharged  to 
Maritimes'  customers. 

Maritimes  states  that  copies  cjf  this 
filing  were  mailed  to  all  affected 
customers  of  Maritimes  ,uid  interested 
state  commissions 

.\n\  person  desiring  to  he  hc^ard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
8Ra  First  Street.  NE  .  Washington.  DC 
2t)426,  in  acc:ordanc c  with  sections 
385.214  or  38,')  21  1  of  the  Commission's 
Rules  and  Rt^gulatinns  .All  sue :h  moticms 
or  prott!Sts  must  he  filed  in  accordance' 
with  section  1  "i4  2  10  of  the 
C'ommission  s  Regulations.  Protests  will 
be  considered  In  tlie  (iommission  in 
determining  the  appropriate  action  to  hi' 
taken,  hut  will  not  ser\e  to  make 
proti'Nt.int>  [larties  to  the  proc:eedings. 
Anv  person  wishing  to  becdnie  a  part\' 
must  filt!  a  motion  to  iiilt'r\  cm'  This 
filing  is  a\'ailahle  tor  n'\  leu  at  the 
Ci  iinini-->inn  iii  ttu'  I'lihlu   Reference 
Room  or  iiia\  he  vit^vvt'd  on  the 
Commission's  Web  site  at  http:// 
ii-v^iv.  fere. gov  using  the  "eLihrar\  " 
Enter  the  docket  niimbc^r  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dcH;ument.  For 
assistance,  please  contact  FERC  (Jnline 
Support  at 

FERCOnlineSiipport@ferc  gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongh  encourages  electronic  filings. 
See  18CFR385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link 

C'oin/Tienf  Dcj/e.C)c:tohcr  14.  2()0.J. 

Linda  Mitry, 

Acting  Sucrctary 

[FR  Doc.  03-26064  Filed  10-14-03:  8:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-1 5-000] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

Oc;t()l)er  7.  2()(J.(. 

Take  notice  that  on  October  1.  2003. 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  filing  to 
be  part  of  its  FERC  Gas  Tariff,  Second" 
Revised  Volume  No.  1-A,  Second 
Revised  Sheet  No.  11.  with  an  effective 
date  of  November  1.  2003. 

GTN  states  that  this  sheet  is  being 
filed  to  update  the  list  of  shippers  to 
which  GTN's  Competitive  Equalization 
Surcharge  applies. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Anv  person  desiring  to  be  heard  or  to 
[protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Strec^t.  NE.,  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
uith  11  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
In  the  Commission  in  determining  the 
.ippropriate  action  to  be  taken,  but  will 
not  ser\e  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  partv  must  file  a  motion  to 
inter\ene.  This  filing  is  a\ailable  for 
review  at  the  (Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
\uv\v.  fere. gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For      ** 
assistance,  please  contact  FERC'  Online 
Support  at 

FEn(X)nlineSupport(s: ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  ItY.  contact 
(202)  502-8659.  The  Commission 
stronglv  encourages  electronic  filings. 
See  18'CFR  385.2001(a)(l](iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  October  14,  2003. 

Linda  Mitry. 

.^i.ting  .SciTc/urv. 

IFR  Dec.  0:i-26()(i.T  hikd  I()-14-0:i.  H;4,^  .im] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP04-1 6-000] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Proposed 
Change  in  FERC  Gas  Tariff 

October  7.  2003. 

Take  notice  that  on  October  1,  2003, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1-A,  Fourth 
Revised  Sheet  No.  4,  with  an  effective 
date  of  November  1 ,  2003. 

GTN  states  that  it  is  revising  this  tariff 
sheet  to  modify  the  rate  for  service 
under  Rate  Schedule  FTS-1(E-2)(WWP) 
in  accordance  with  the  negotiated  rate 
formula  for  that  service  as  specified  in 
GTN's  tariff. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Conmiission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary." 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  October  14,  2003. 
Linda  Mitry, 
Acting  Secretary. 
[FR  Doc.  03-26066  Filed  10-14-03;  8:45  am] 

BILUNG  COf>E  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federai  Energy  Reguiatory 
Commission 

[Docket  No.  CP01 -41 6-002] 

Sierra  Production  Company;  Notice  of 
Application 

October  7,  2003. 

Take  notice  that  on  September  29. 
2003,  Sierra  Production  Company, 
(Sierra),  filed  an  application  seeking  to 
amend  its  Presidential  Permit  issued  by 
the  Commission  on  December  28,  2001, 
in  Docket  No.  CP01^16-000,  and 
amended  in  Docket  No.  CPOl-41 6-001 
on  December  3,  2002,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.gov  using 
the  "eLibrary  (formerly  FERRIS)  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

In  Sierra's  December  3  Presidential 
Permit,  the  Conunission  authorized  it  to 
increase  its  importation  service  from 
5,000  Mcf  to  12,000  Mcf  per  day  of 
natural  gas  from  Southern  Alberta. 
Canada  to  Montana.  Sierra  states  that 
subsequent  to  Commission  issuance  of 
its  Presidential  Permit,  additional 
volmnes  over  and  above  the  amended 
amount  have  been  proffered  by  four 
producers  in  the  immediate  area  of 
Sierra's  well  in  Alberta,  Canada. 
Further,  Sierra  has  increased  the 
pipeline  size  immediately  past  the 
permitted  facilities  to  6-inch  pipe  which 
allows  Sierra  to  transport  a  current 
capacity  of  24,000  Mcf  per  day  which 
can  be  accommodated  througb  the 
permitted  facilities.  Accordingly,  Sierra 
requests  that  the  Commission  amend  the 
Presidential  Permit  to  increase  the 
imported  natural  gas  volume  from 
12,000  Mcf  per  day  to  24,000  Mcf  per 
day. 

Any  questions  regarding  the 
application  should  be  directed  to  Sam 
Baldridge,  Petroleum  Landman, 
Business  Development,  Sierra 
Production  Company,  707  Iowa  Avenue, 
Whitefish,  Montana  59937,  at  (406)  862- 
0753. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  tbis  project 
should,  on  or  before  the  conmient  date 
stated  below  file  with  the  Federal 


Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  ever>'  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Comm.ission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  conunent  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  comjnenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  comuienters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  "The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  instructions  on 
the  Commission's  Web  site  under  the 
"e-Filing"  link. 
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Comment  Date:  October  28.  2003. 

Linda  Mitry, 

Acting  Secivtan' 
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BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-401-002] 

Southern  LNG  Inc.;  Notice  of 
Compliance  Filing 

Odober  ".  JOO  ! 

Take  notice  that  on  October  1.  2003, 
Southern  LNG  (.Southern  LN'C)  ten(^^'r^^^ 
for  filing  as  part  of  its  FERC;  Cias  Tariff, 
Original  Volume  No.  1.  the  following 
revised  tariff  sheet  in  compliance  with 
th*  Commission's  order  on  September 
16,  2003:  2nd  Substitute  2nd  Revised 
Sheet  No  99. 

On  March  12,  2003.  the  Commission 
issued  Order  No  587-R  in  Drjcket  No. 
RM96-1-024.  which  revised  the 
Commission's  regulations  to  incorporate 
changed  standards  of  the  .North 
American  Energy  Standards  Board. 
Southern  LNG  filed  sheets  on  lulv  14, 
2003  to  comply  with  Ordej  No.  ,587-R, 
and  the  September  16,  2003  order 
conditionally  accepted  the  sheets 
Southern  LNG  states  that  the  proposed 
sheet  complies  with  the  condition  to  the 
September  16,  2003  order  The  sheet  has 
an  effective  date  of  luly  1.  2003 

.^nv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  «?  385.211  of 
the  Commission's  Rules  antl 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  «?  1.S4.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  bv  the  Commission  in 
determining  the  appropriate  actiim  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceedings 
This  filing  is  available  for  re\iew  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
C^ommission's  Web  site  at  bttp  '' 
n-w\v.  fere. gov  using  the  eLibrary  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  documf-nt   For 
assistance,  please  contact  FERC  Online 
.Support  at 

FERCUnlineSupporf^iferc.gov  or  toU- 
ft-ee  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Cf)mmission 
strongly  encourages  electronic  filings. 
See  18'CFR  385  2001(a)(l)(iii]  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 


Protest  Dote:  October  14,  2003. 

Magalie  R.  S^las, 
Secretory 

IFR  [)n(     I)  i    JfiOHl  Filed  l()-14-<):i:  8:4,t  ami 
BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-20-0001 


Terasen  Sumas  Inc. 
Filing 


Notice  of  Rate 


Take  notice  that  on  October  2.  2003, 
Terasen  Sumas  Inc:  tendered  for  filing 
as  part  of  its  FERC  (las  Tariff.  (Jriginal 
Volume  No.  2.  Eleventh  Revised  Sheet 
No.  4,  with  a  proposed  effective  date  of 
October  1.  2003 

Terasen  Sumas  Inc.  states  that  the 
tariff  sheet  reflei  ts  the  new  ACA  unit 
surcharge  rate  of  .SO. 0021  Dth.  As  the 
new  AC,\  rate  is  a  decrease,  Terasen 
Sumas  Inc.  has  sought  a  waiver  to  allow 
the  collection  of  the  new  rate  effective 
Cktober  1,  2003 

Any  pt-rson  desiring  to  he  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N'E  .  Washingtim,  DC 
2042b,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  he  fileil  in  at;cordance 
with  1  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
<i[)propnate  .u  tion  to  be  taken,  but  will 
not  ser\e  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
het:ome  a  party  must  file  a  motion  to 
intervene  This  filing  is  .ivailable  for 
review  at  the  Comnussion  in  the  Public 
Rt^ferenco  Room  or  may  be  viewed  on 
the  C^ommission's  Web  site  at  http:// 
uu-w/en  gov  using  the  ■"eLibrarv". 
Enter  the  docket  number  exc:luding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contac  t  FF^RC  Online 
•Support  at 

FEHCOnUneSuppori'ivfengov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  c;ontact 
(202)  502-8654  The  Commission 
strongly  encourages  electronic:  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instruc:ticms  on  the  C^ommission's  Web 
site  under  the  "e-Filing  "  link. 

Comment  DatrOvAohev  14,  2[J03. 


I.tnda  Mitrv. 

:\i  ting  .Sec  refan' 

[FR  Doc   O.'J-2606'l  Fil 
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d  lU-  14-0:j.  «:45  am] 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-435-002] 

Texas  Gas  Transmission,  LLC;  Notice 
of  Compliance  Filing 

October  7,  2003. 

Take  notice  that  on  October  3,  2003, 
Texas  Gas  Transmission,  LLC  (Texas 
Gas),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1 ,  the  tariff  sheets  as 
indicated  on  Appendix  A  to  the  filing, 
to  be  effective  July  1,  2003. 

Texas  Gas  states  that  this  is  an 
administrative  filing.  Texas  Gas  also 
states  that  the  purpose  of  the  filing  is  to 
submit  tariff  sheets  already  accepted  by 
the  Commission  for  incorporation  into 
Texas  Gas  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1. 

Texas  Gas  states  that  copies  of  the 
tariff  sheets  are  being  mailed  to  all 
parties  on  the  official  service  list  in  this 
docket,  to  Texas  Gas'  official  service  list, 
to  Texas  Gas'  jurisdictional  customers, 
and  to  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
(Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
l\^v^v  ferc.gov  using  the  eLibrary  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FEHCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Protest  Date:  October  15.  2003. 

Linda  Mitry,  > 

.■\i  ting  Sfcrctary. 

IFR  Doc.  03-26062  Filed  10-14-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-1 7-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Tariff  Filing 

October  7,  2003. 

Take  notice  that  on  October  1,  2003 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1  Nineteenth 
Revised  Sheet  No.  29,  with  an  effective 
date  of  November  1,  2003. 

Transco  states  that  the  filing  is 
submitted  pursuant  to  Section  38  of  the 
General  Terms  and  Conditions  of 
Transco's  FERC  Gas  Tariff  which 
provides  that  Transco  will  file  a 
redetermination  of  its  fuel  retention 
percentage  applicable  to  Rate  Schedules 
LG-A,  LNG  and  LG-S  to  be  effective 
each  November  1.  Transco  further  states 
the  derivation  of  the  revised  fuel 
retention  percentage  included  therein  is 
based  on  Transco's  actual  gas  required 
for  operations  (GRO)  for  the  period 
September  2000  through  August  2003 
plus  the  balance  accumulated  in  the 
Deferred  GRO  Accoimt  at  August  31, 
2003.  Trasnco  indicates  that  Appendix 
A  to  the  filing,  contains  work  papers 
supporting  the  derivation  of  the  revised 
fuel  retention  percentages. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regvdatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 


(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  October  14,  2003. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-26067  Filed  10-14-03;  8:45  am] 

BILUNG  CODE  E717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER03-137&-000] 

Waymart  Wind  Farm  L.P.;  Notice  of 
Filing 

September  26,  2003. 

Take  notice  that  on  September  23, 
2003,  Waymart  Wind  Farm  L.P. 
tendered  for  filing  an  application  for 
authorization  to  sell  energy  and  capacity 
at  market-based  rates  pursuant  to 
section  205  of  the  Federal  Power  Act. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  vdll  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  niunber  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  hiternet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 


Comment  Date:  October  14.  2003. 

Magalie  R.  Salas, 

Secretan . 

[FR  Doc.  E3-00036  Filed  10-14-03:  8:45  am) 

BILLING  CODE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-1 39-000,  et  al.] 

Enron  Power  Marlceting,  Inc.,  et  al.; 
Electric  Rate  and  Corporate  Filings 

October  2.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Enron  Power  Marketing,  Inc.  and 
Peaker  LLC 

[Docket  No.  EC03-139-000] 

Take  notice  that  on  September  26, 
2003,  Enron  Power  Marketing,  Inc. 
(EPMI)  and  Peaker  LLC  (Peaker) 
(collectively  Applicants)  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  pursuant  to  section  203 
of  the  Federal  Power  Act  seeking 
authorization  for  the  disposition  of 
jurisdictional  assets  relating  to  the 
transfer  from  EPMI  to  Peaker  of  its 
interests  in  two  long-term  electric 
capacity  purchase  and  sale  contracts 
between,  respectively:  (1)  EPMI  and 
Spokane  Energy.  LLC;  and  (2)  EPMI  and 
Avista  Corp.  The  Applicants  requested 
that  the  Commission  grant  the 
authorizations  to  allow  the  Transfer  to 
take  place  by  November  15,  2003. 
Applicants  have  request  confidential 
treatment  of  Exhibits  G  and  I  of  the 
application. 

Comment  Date:  October  17,  2003. 

2.  High  Desert  Power  Project,  LLC 

[Docket  No.  EG03-1 09-000) 

On  September  26,  2003  High  Desert 
Power  Project,  LLC  (High  Desert)  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
redetermination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Comment  Date:  October  23,  2003. 

3.  High  Desert  Power  Trust 

[Docket  No.  EG03-1 10-000) 

On  September  26,  2003  High  Desert 
Power  Trust  (Trust),  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  redetermination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  regulations. 
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Comment  Date.  October  23,  2003. 

4.  Tractebel  Energy  Marketing.  Inc.; 
Trigen-Syracuse  Energy  Corporation 

!Do(  kel  Nus   hK')4-I4J-(iJ~  .uui  t:R0()-2603- 

Tdke  nnticp  that  on  .SoptenibtT  2M. 
2003.  Trdctebcl  Encr^iV  Mdrkt>tini;.  Iiic 
and  Trii;en-Svra('U-s(>  Ener>;\'  C>)rpnrati()n 
■iuhmitted  tht'ir  trii-nnial  market  power 
analyses  pursuant  to  Clommission 
Orders  in  Docket  No   EK44-142-000 
ilated  lanuarv  7.  mM4  and  Docket  No. 
EROO-2603-000  dated  lune  22.  2003. 

Comnif^nt  Dn^-  October  20.  2003 

5.  The  Cincinnati  Gas  &  Electric 
Company;  Covert  Generating  Company. 
LLC 

1)(H  ket  Nos.  ER96-2504-006  and  EROl-520- 

Take  notice  that  on  September  15. 
2003.  The  Cine  innati  Cas  8c  Electric 
('ompanv  i(X"i*cE)  and  (;o\-ert  (ienerating 
(lompanv.  LLC  (Covert),  submitted  a 
filing  of  a  non-material  change  in  the 
characteristics  that  the  ( jjinmiNsum 
relied  upon  in  granting  CCIl'^cE  and 
Covert  market-based  rate  authorization 
under  section  205  of  the  Federal  Power 
.\ct 

Qmmien^Dcifp October  14.  2003. 

6.  NewCorp  Resources  Electric 
Cooperative,  Inc. 

lUocket  No.  EROt-lllf.-OOl' 

Take  notice  that  on  September  29. 
2003.  .NewCorp  Resources  Elec:tric 
Cooperative.  Inc.  (New(A)rp)  pursuant  to 
section  205  of  the  Federal  Power  Act 
and  Part  35  of  the  Commission's 
regulations,  submitted  a  c:ompliance 
filing  pursuant  to  the  Ciommission's 
Letter  order  issued  August  29.  2003  in 
Docket  No.  ERO.3-1  lB-000 

Commpnt  Datf:  October  20.  2003 

7.  Palama,  LLC 

iUo(  kft  \m  t:Ro.!-inB-^)0()l 

Take  notice  that  on  September  9. 
2003.  Palama.  LLC  (Palama)  petitioned 
the  C'ommission  for  acceptance  of 
Palama  FERC  Rate  Schedule  No.l;  the 
granting  of  c:ertain  blanket  approvals, 
including  the  authority  to  sell  electricitv 
at  market-based  rates;  and  the  waiver  of 
certain  Commissic.i  regulations,  Palama 
states  that  it  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Comment  Date.- October  14.  2003 

8.  ECONnergy  PA.  Inc. 

Uui  k^■l  \..  LK().!-l  i.U)-0()Ol 

Take  notice  that  on  September  15. 
2003.  ECONnergy  PA.  Inc.  submitted  for 
filing  a  .Notice  of  Cancellation  of  their 
Market-Based  Rate  Authority 


ECONnergy  PA.  Inc    requests  that  the 
cancellation  be  made?  effective 
immediately. 

Comnirnt  /Aj/e  October  16.  2003. 

9.  Troy  Energy.  LLC 

(Docket  Nu.  EKin    1  i't(.-00n| 

Take  notic:e  that  on  September  29. 
2003.  Troy  Energy.  LLC  (Trov)  tendered 
fur  filing  a  rate  sc  hedule  pursuant  to 
\\  hic  h  Troy  will  provide  Reactive  Power 
And  \'i)ltage  Control  from  Generation 
Snurces  .Servut'  to  .Vmerician 
Transmission  S\stems.  Inc    Trov 
requests  an  effecti\ c  date  i d  ( )c  tober  1 . 
2003. 

T'roy  states  tiiat  .i  i  (i[i\  of  the  filing 
was  served  u["iii  tli>'  ,\nierican 
Transmission  ,S\  strms.  Inc. 

Coinmrnt  Ilitr  (kU)ber  20.  2003. 

10.  Midwest  Independent  Transmission 
System  Operator.  Inc. 

lUockel  No.  KROa-l  397-000 1 

Take  notice  that  on  September  29, 
2003.  the-  .Midwest  Independent 
Transmission  System  (3perator,  Inc. 
(Midwest  ISO)  [Hirsuanl  to  section  205 
of  the  Federal  Power  Ac:t  and  ^^  35.12  of 
the  Commission's  regulations, 
submitted  for  filing  an  lnterc:onnection 
and  Operating  .-\greement  among 
Coggon  Munic  ipal  Light  Plant  Board. 
Midwest  ISO.  and  Interstate  Power  and 
Light  C^ompam  ,  a  wholly-owned 
subsidiary  of  .Mliant  Energy, 

Midwest  ISO  states  that  a  c;cjpy  of  this 
filing  was  served  on  Coggon  Municipal 
Light  Plant  Board  and  Interstate  Power 
and  Light  ( iiiinpaiu' 

Comment  Date  Oc  tober  20.  2003, 

11.  South  (Carolina  Electric  &  Gas 
(Jompany 

iDui  kfi  \'.  l-,Kii  (-  1  cm  (iiiiil 

Take  notice  that  on  Septembcsr  29. 
2003,  South  Carolina  Electric  &  Gas 
Company  (SCEiid)  filed  with  the 
Federal  Energ\  Regulatory  (iominission 
several  documents  constituting  the 
agreement  between  S(;p]&G  and 
(j)lumbia  Ent>rgv  LLC  (Columbia 
Energy)  regarding  the  interconnection  of 
the  (Columbia  Energy  facilities  located  at 
Columbia.  SC.  with  the  SCE&G 
transmis.sion  s\-;tem.  incduding  an 
exec  uted  Operating  Agreement  for 
Interconnected  Generation  Between 
Columbia  f-lnergv.  LLC"  ((Columbia 
Energy)  and  SCEivt;  and  an  executed 
Construction  &  Maintenanc^e  Agreement 
for  Intert:onnec:tion  Facilities  Between 
Columbia  Energy  and  SC^E&G.  SCE&G 
has  requested  an  effec;tiye  date  of 
November  15.  2003. 

Comment  Date:  October  20,  2003. 


12.  MidAmerican  Energy  Company 

IDockft  No,  EK()3-];i99-000| 

Take  notice  that  on  September  29. 
2003,  MidAmerican  Energy  Company 
(MidAmerican),  filed  with  the 
Commission  an  amended 
Interconnection  Agreement. 

MidAmerican  requests  an  effective 
date  of  January  10.  2003  for  the 
agreement  and  seeks  a  waiver  of  the 
Commission's  60-day  notice 
requirement.  MidAmerican  states  it  has 
served  a  copy  of  the  filing  on  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission,  the  South  Dakota  Public 
L'tilities  Commission  and  Interstate 
Power  and  Light  Company. 

Comment  Date:  October  20.  2003. 

13.  Duke  Energy  Corporation 

IDni  ket  \.j.  LKd -I- 1400-01)01 

Take  notice  that  on  September  29. 
2003.  Duke  Energy  Corporation,  on 
behalf  of  Duke  Eh?ctric  Transmission. 
(c:ollectivelv.  Duke)  tendered  for  filing  a 
rt'\ised  Stirvice  Agreement  for  Network 
Intc^gration  Transmission  Service 
(NITS A)  between  Duke  and  New 
Horizon  Electric  Membership 
Cooperative,  Inc.  Duke  seeks  an 
effective  date  for  the  revised  NITSA  of 
September  1.  2003. 

Comment  Date:  October  20.  2003. 

14.  Sempra  Energy  Trading  Corp. 

ILlocket  No.  EK(13-1 4 1,3-000] 

Take  notice  that  on  September  26. 
2003.  Sempra  Energy  Trading  Corp 
(SET)  filed  a  notice  of  change  in  status, 
election  to  file  triennial  updates,  and  a 
revised  rate  schedule. 

Co/n/nenf  Date;  October  17.  2003. 

15.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

I  Dim  kt!l  No.  E.S03-62-()00| 

Take  notice  that  on  September  30. 
2003.  the  Midwest  Independent 
Transmission  System  Operator.  Inc. 
(Midwest  ISO)  submitted  an  application 
pursuant  to  section  204  of  the  Federal 
Power  Act  seeking  authorization  to 
make  no  more  than  S105  million  of 
short-term  borrowings  under  a  line  of 
credit  agreement. 

The  Midwest  ISO  also  requests  a 
waiver  from  the  Commission's 
competitive  bidding  and  negotiated 
placement  requirements  at  18  CFR  34.2. 

Comment  Date:  October  16.  2003. 

16.  Archer-Daniels-Midland  Company 

(Docket  No.  QF89-234-001 1 

Take  notice  that  on  September  17, 
2003.  Archer-Daniels-Midland  Company 
(Archer-Daniels)  filed  with  the 
Commission  an  application  for 
recertification  of  a  facility  as  a 
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qualifying  cogeneration  facility 
pursuant  to  section  2g2.207(b)  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitute  a  complete  filing. 

Archer-Daniels  states  that  the  facility 
has  a  nameplate  rating  of  approximately 
260  MW  and  is  located  in  Cedar  Rapids, 
Iowa.  Archer-Daniels  also  states  the 
facility  is  interconnected  with  lES 
Utilities,  Inc  (lES).  Archer-Daniels 
further  states  it  may  sell  electric  energy 
to  lES  or  other  third-parties.  lES 
provides  backup  power  and 
maintenance  power  and  that  lES  may 
provide  supplementary  power  and 
intemiptible  power  to  the  facility. 

Comment  Date:  October  17,  2003. 
Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  E3-00042  Filed  10-14-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  AC04-1-000,  et  al.] 

PJM  Interconnection  L.L.C.,  et  al.; 
Electric  Rate  and  Corporate  Filings 

October  7,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  PJM  Interconnection,  L.L.C. 

(Docket  No.  AC04-1-000] 

Take  notice  that  on  October  1,  2003, 
PJM  Interconnection,  L.L.C.  (PJM) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  letter  addressed  to  John 
M.  Delaware,  Chief  Accountant  of  the 
Commission,  requesting  authorization  to 
defer  depreciation  of  certain  capital 
costs,  required  to  integrate  additional 
transmission  owners  into  its  markets 
and  systems,  until  January'  1,  2005.  PJM 
then  proposes  to  amortize  the  deferred 
amounts,  plus  finance  charges,  over  36 
months,  beginning  on  January  1,  2005. 
Action  on  this  accounting  request  will 
affect  the  determination  of  amounts  to 
be  billed  under  PJM's  formula  tariff. 

Comment  Date:  October  21,  2003. 

2.  Georgia  Natural  Gas  Company 

[Docket  No.  ER03-1403-000] 

Take  notice  that  on  September  30, 
2003,  Georgia  Natural  Gas  Company  (f/ 
k/a  Atlanta  Gas  Light  Services,  Inc.)  (f/ 
k/a  The  Energy  Spring,  Inc.)  pursuant  to 
Section  35.15  of  the  Commission's 
regulations,  18  CFR  35.15,  submitted  a 
Notice  of  Cancellation  to  terminate  its 
Electric  Rate  Schedule  FERC  No.  1. 
Georgia  Natural  Gas  Company  requests 
an  effective  date  of  October  31,  2003. 

Comment  Date:  October  21 .  2003. 

3.  PPM  Colorado  Wind  Ventures,  Inc. 

[Docket  No.  EG04-2-OO0] 

Take  notice  that  on  October  1,  2003, 
PPM  Colorado  Wind  Ventures,  Inc. 
(PPM  Colorado)  tendered  for  filing  an 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 
(Application)  pursuant  to  Section  32  of 
the  Public  Utility  Holding  Company  Act 
of  1935. 

PPM  Colorado  states  that  a  copy  of  the 
Application  has  been  sent  to  the  Public 
Utilities  Commission  of  Colorado,  the 
California  Public  Utilities  Commission, 
the  Oregon  Public  Utility  Commission, 
the  Washington  Utilities  and 
Transportation  Commission,  the  Utcih 
Public  Service  Commission,  the  Idaho 


Public  Utilities  Commission,  and  the 
Wyoming  Public  Service  Commission, 
as  "affected  state  commissions"  imder 
18  CFR  365.2(b)(3),  and  the  Securities 
and  Exchange  Commission. 

Comment  Date:  October  28,  2003. 

4.  Southeastern  Power  Administration 

[Docket  No.  EF03-3011-0001 

Take  notice  that  on  September  30, 
2003,  the  Deputy  Secreteiry  of  Energy 
confirmed  and  approved  on  an  interim 
basis,  effective  on  October  1,  2003,  Rate 
Schedules  SOCO-l-B,  SOCO-2-B, 
SOCO-3-B,  SOCO-4-B,  ALA-l-K, 
MISS-l-K,  Duke-l-B,  Duke-2-B, 
Duke-3-B,  Duke-4-B.  Santee-1-B, 
Santee-2-B,  Santee-3-B,  Santee-4-B, 
SCE&G-l-B,  SCE&G-2-B,  SCE&G-3-B, 
SCE&G-4-B,  Regulation-1, 
Replacement-1,  Pump-l-A,  and  Pump-2 
for  power  from  Southeastern  Power 
Administration's  (Southeastern) 
Georgia-Alabama-South  Carolina 
System.  The  rate  schedules  have  been 

submitted  to  the  Federd  Energy 

Regulatory  Commission  for 
confirmation  and  approval  on  a  final 
basis,  effective  October  1,  2003,  and 
ending  September  30,  2007. 

The  Deputy  Secretary  of  Energ\'  states 
that  the  Commission,  by  order  issued 
July  15.  2003.  in  Docket  No.  EF02- 
3011-000,  confirmed  and  approved  Rate 
Schedules  SOCO-l-A,  SOCO-2-A. 
SOCO-3-A,  SOCO-4-A,  ALA-l-J 
MISS-l-J,  Duke-l-A,  Duke-2-A,  Duke- 
3-A,  Duke-4-A,  Santee-1-A,  Santee-2- 
A,  Santee-3-A,  Santee-4-A,  SCE&G-l- 
A,  SCE&G-2-A,  SCE&G-3-A,  SCE&G- 
4-A,  emd  Pump-l-A,  Pump-2,  and 
Regulation-1  and  Replacement-1. 
Southeastern  proposes  in  the  instant 
filing  to  replace  these  rate  schedules. 

Comment  Date:  October  28,  2003. 

5.  Southeastern  Power  Administration 

[Docket  No.  EF03-3021-000] 

Take  notice  that  on  September  30, 
2003,  the  Deputy  Secretary  of  the 
Department  of  Energy  confirmed  and 
approved  on  an  interim  basis,  effective 
on  October  1.  2003.  Rate  Schedules 
CBR-l-E,  CSI-l-E,  CEK-l-E,  CM-l-E, 
CC-l-F.  CK-l-E,  CTV-l-E,  and  SJ-l- 
B  for  power  from  Southeastern  Power 
Administration's  (Southeastern) 
Cumberland  System  of  Projects.  The  rate 
schedules  have  been  submitted  to  the 
Federal  Energy  Regulaton,-  Commission 
for  confirmation  and  approval  on  a  final 
basis  effective  October  1 ,  2003  and 
ending  September  30.  2008. 

The  Deputy  Secretary  states  that  the 
Commission,  by  order  issued  March  17, 
2000,  in  Docket  No.  EF99-3021-boO, 
confirmed  and  approved  Rate  Schedules 
CBR-l-D.  CSI-l-D,  CK-l-D.  CC-l-E, 
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CM-l-D.  CEK-l-D.  CTTV-l-D.  and  SJ- 
1-A.  Southedstern  proposes  in  the 
instant  filing  to  replace  these  rate 
schedules. 

Comment  Date:  October  28.  2003. 
Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC, 
2042R.  in  accordance  with  Rules  21 1 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.21 1 
and  385.214)   Protests  will  be 
considered  bv  the  Commission  in 
determming  the  appropriate  action  to  he 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
e.xtent  applicable,  must  be  ser\'ed  on  the 
applicant  and  e^n  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.  fere. gov.  using  the  el.ibrarv 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnhneSupporteiferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-865^.  Protests  and 
interventions  mav  be  filed  electronical Iv 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  C'ommission's  W'eb 
site  under  the  "e-Filing  "  Hnk  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Sala.s, 

.S'fiTe'ffir, 

IFR  Dof    ().?-^f.035  Filed  10-14-0.3:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER95-1 52ft-007.  et  al.] 

Wisconsin  Public  Service  Corporation, 
et  al.;  Electric  Rate  and  Corporate 
Filings 

()i  tiihcr  1.  JIKi.i. 

.   The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 


1.  Wisconsin  Public  Service 
Corporation;  WPS  Energy  Services, 
Inc.;  WPS  Power  Development,  Inc. 
(and  its  subsidiaries) 

iDuckel  No.  fc:R95-1528-UU7  and  fciKSfr- 
1088-032] 

Take  notice  that  on  September  26. 
2003  Wisconsin  Public  Service 
Corporation,  WPS  Energv  Services,  Inc., 
and  WPS  Power  Development.  Inc.  (PDI) 
submitted  a  notice  of  c:hange  in  status  to 
refltHt  the  September  19,  2003 
acquisition  by  PDI  Stoneman,  inc.,  a  PDI 
subsidiar\',  of  a  33 '/i%  ownership 
interest  in  Mid-American  Power  LLC] 
(Mid  American),  owner  of  a  54  MW 
plant  in  the  Dairvland  Power 
C.()t)perative  control  area.  This  change  in 
status  does  not  affect  the  market 
analvsis  under  consideration  in  the 
above-captioned  proceeding. 

WPS  states  that  copies  were  served  on 
the  Public  Service  f^ommission  of 
Wisconsin  and  the  participants  in  the 
above-captioneci  doc  kets 

Comment  Date  Oc  tober  17,  2003 

2.  Northern  Indiana  Public  Service 
(Company 

(Docket  No.  ER9e-399-005) 

Take  notice  that  on  September  26. 
2003.  Northern  Indiana  Public  Service 
Companv  filed  <i  refund  report  in 
compliance  with  the  order  issued  by  the 
Commission  on  December  30.  2002,  101 
FERC  "UH  1.394 

Northern  Indiana  Public  Service 
Company  states  that  copies  of  this  filing 
have  been  sent  all  parties  on  the 
Commission's  offic  i.tl  service  list. 

C(m}mrnt  D<if(-:  October  17.  2003. 

3.  Allegheny  Power 

jDock.'t  No   KKUl-  Kl'i-Onfil 

Take  notice  that  on  -September  29. 
2003.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Monongahela 
Power  ("oinpan\ ,  The  Potomac;  Edison 
Companv  and  West  Pc?nn  Power 
Companv,  doing  business  as  Alleghen\ 
Power  (Alleghenv  Power),  tendered  for 
filing  with  the  Federal  Energv 
Regulatorv  Ciommission  an  amcmdment 
to  their  August  28,  2003  compliance 
filing  in  PIM  Interconnection,  L.L.C.,  et 
ill..  104  FERC  "iit.1.154.  Alleghenv 
Power  requests  that  the;  Commission 
acc;ept  the  amendment  to  the 
Interc;onnection  and  Operating 
AtiretMiient  to  i)ec:onie  eifec;tive 
December  20.  2002. 

Comnwnt  Date  October  20.  2003. 

4.  Westar  Energy,  Inc. 

I  Docket  Ni).  ER03-93iM)0:i| 

Take  notic:e  that  on  Septembc^r  29. 
2003.  Westar  Energv.  Inc:.  (Westar) 
submitted  for  filing  a  revised  Electric 


Interconnection  Contract  modified  to 
conform  Service  Schedule  D  to  the 
unbundling  requirements  of  Order  No. 
888  and  reflect  the  actual  effective  date, 
based  on  the  closing  of  the  transaction 
between  Westar  and  Midwest  Energy, 
Inc..  in  Docket  No.  EC03-23-000.  This 
filing  is  in  compliance  with  the 
Commission's  August  29,  2003  Order  in 
Docket  No.  ER03-939-000. 

Westar  states  that  a  copy  of  this  filing 
was  served  upon  the  Kansas 
Corporation  Commission  and  Aquila. 

Comment  Date:  October  20,  2003. 

5.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

lUocket  No.  ER03-1018-tK)ll 

Take  notice  that  on  September  29, 
2003.  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  submitted  for  filing 
proposed  revisions  to  Schedule  10 — ISO 
Cost  Recover*'  Adder  of  its  Open  Access 
Transmission  Tariff,  FERC  Electric 
Tariff,  Second  Revised  Volume  No.l,  in 
compliance  with  the  Commission 
August  29.  2003  Order  Accepting.  In 
Part,  and  Rejecting,  In  Part,  Proposed 
Tariff  Revisions.  104  FERC  ^61,231. 
Midwest  ISO  has  requested  the  original 
effective  date  of  September  1,  2003. 

Midwest  ISO  has  also  requested 
waiver  of  the  service  requirements  set 
forth  in  18  CFR  385.2010.  The  Midwest 
ISO  states  that  it  has  electronically 
served  a  copv  of  this  filing,  with 
attachments,  upon  all  Midwest  ISO 
Members.  Member  representatives  of 
Transmission  Owners  and  Non- 
transmission  Owners,  the  Midwest  ISO 
Advisory  Committee  participants,  as 
well  as  all  state  commissions  within  the 
region.  In  addition.  Midwest  ISO  states 
the  filing  has  been  electronically  posted 
on  the  Midwest  ISO's  Web  site  at 
www.midwestiso.org  under  the  heading 
"Filings  to  FERC"  for  other  interested 
parties  in  this  matter.  Midwest  ISO 
states  that  they  will  provide  hard  copies 
to  anv  interested  parties  upon  request. 

Comment  Date:  October  20.  2003, 

6.  Portland  General  Electric  Company 

|l)o(  kel  No.  ERO3-1027-()01| 

Take  notice  that  on  September  26, 
2003,  Portland  General  Electric 
Company  (PGE)  filed  a  refund  report  as 
Ordered  bv  the  Commission  in  Docket 
No.  ER03-1027-000. 

PGE  states  that  copies  of  the  filing 
were  served  upon  the  Oregon  Public 
Utilitv  Commission. 

Comment  Date:  October  17,  2003. 

7.  Western  Systems  Power  Pool 

iDiH  kiM  \(i.  EK();i-n4<»-0(n| 

Take  notice  that  on  September  16, 
2003.  Western  Systems.  Power  Pool 
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(WSPP)  submitted  a  revised  cover-page 
of  the  WSPP  Agreement  and  a  revised 
table  of  contents.  WPSS  states  that  they 
inadvertently  omitted  these  changes 
from  the  filing  WSPP  Agreement  by 
Commission  Order  dated  September  1 1 , 
2003. 

Comment  Date:  October  10,  2003. 

8.  Westar  Energy,  Inc. 

[Docket  No.  ER03-11 83-002] 

Take  notice  that  on  September  26, 
2003,  Westar  Energy,  Inc.  (Westar) 
submitted  for  filing  corrections  to 
certain  revised  sheets  of  Second  Revised 
Rate  Schedule  FERC  No.  264,  Electric 
Transmission  and  Service  Contract 
between  Westar  Energy,  Inc.  and  Kansas 
Electric  Power  Cooperative,  Inc. 
(KEPCo).  Westar  states  that  these 
corrections  include  suggestions  of  FERC 
Staff  to  make  certain  definitions  more 
clear.  Specifically,  Westar  notes  that 
definition  1.19  on  First  Revised  Sheet 
No.  7  has  been  changed  to  more  clearly 
define  the  Westar  Zone.  Westar  further 
states  other  changes  have  been  made  to 
Fourth  Revised  Sheet  No.  40  to  more 
clearly  define  points  of  intercormection. 

Westar  state  that  copies  of  this  filing 
was  served  upon  the  Kansas 
Corporation  Commission  and  KEPCo. 

Comment  Date:  October  17,  2003. 

9.  EnerConnect,  Inc. 

[Docket  No.  ER03-1 343-000] 

Take  notice  that  on  September  15, 
2003.  EnerConnect.  Inc.  submitted  for 
filing  a  Notice  of  Cancellation  of  its 
Market-Base  Rate  Authority  (MBRA)  in 
Docket  No.  ER96-1424-000. 
EnerConnect,  Inc.  states  that  it  has  never 
used  the  MBRA  in  any  transactions  or 
conducted  business  that  would  required 
an  MBRA.  EnerConnect  Inc  is 
requesting  an  effective  date  of 
September  9,  2003. 

Comment  Date:  October  10,  2003. 

10.  Tampa  Electric  Company 

[Docket  No.  ER03-1392-0001 

Take  notice  that  on  September  26, 
2003.  Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  notices  of 
cancellation  of  the  service  agreements 
under  its  open  access  transmission  tariff 
with  the  following  customers:  Dynegy 
Power  Marketing,  Inc.;  Reliant  Energy 
Services,  Inc.;  and  SCANA  Energy 
Marketing,  Inc.  Tampa  Electric  proposes 
that  the  cancellations  be  made  effective 
on  October  1,  2003. 

Tampa  Electric  states  that  copies  of 
the  filing  have  been  served  on  the 
affected  customers  and  the  Florida 
Public  Service  Commission. 

Comment  Date:  October  17,  2003. 


11.  Aquila,  Inc. 

[Docket  No.  ER03-1393-000] 

Take  notice  that  on  September  26, 
2003,  Aquila,  Inc.  (Aquila),  filed  with 
the  Commission,  pursuant  to  section 
205  of  the  Federal  Power  Act,  16  U.S.C. 
824d,  and  part  35  of  the  Commission's 
regulations,  a  Temporary 
Interconnection  Agreement  between 
Aquila,  Inc.  d/b/a  Aquila  Networks — 
WPK  and  the  Glen  Elder  City 
Government  dated  as  of  September  2, 
2003.  Aquila  states  that  the 
Interconnection  Agreement  is  filed  as 
Service  Agreement  No.  106  to  Aquila's 
FERC  Electric  Tariff,  Third  Revised 
Volume  No.  26.  Aquila  requests  that  the 
Agreement  be  made  effective  September 
2,  2003. 

Comment  Date:  October  17,  2003. 

12.  Hartford  Steam  Company 

[Docket  ER03-1394-O00I 

Take  notice  that  on  September  26, 
2003.  Hartford  Steam  Company 
(Hartford  Steam)  submitted  for  filing 
pursuant  to  Schedule  205  of  the  Federal 
Power  Act  and  part  35  of  the 
Commission's  regulations,  the  Energy 
Purchase  Agreement  EPA,  by  and 
between  Hartford  Steam  and  The 
Connecticut  Light  and  Power  Company 
(CL&P).  Under  the  terms  of  the  EPA, 
Hartford  Steam  will  sell  to  CL&P  for 
resale  excess  energy  produced  by  its  7.5 
MW  cogeneration  facility.  Hartford 
Steam  requests  a  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  EPA  to  become  effective  as 
of  September  1.  2000. 

Comment  Date:  October  17,  2003. 

13.  New  England  Power  Company 

[Docket  No.  ER03-1 39.5-0001 

Take  notice  that  on  September  26. 
2003,  New  England  Power  Company 
(NEP)  submitted  for  filing:  (i)  Second 
Revised  Service  Agreement  No.  6 
between  NEP  and  its  affiliate,  Granite 
State  Electric  Companv  (Granite  State), 
under  NEP's  FERC  Electric  Tariff, 
Original  Volume  No.  1;  and  (ii)  Second 
Revised  Service  Agreement  No.  109 
between  NEP  and  its  affiliate, 
Massachusetts  Electric  Companv 
(MECO),  under  NEP's  FERC  Electric 
Tariff,  Second  Revised  Volume  No.  9. 

NEP  states  that  copies  of  this  filing 
have  been  served  on  Granite  State. 
MECO  and  regulators  in  the  states  of 
Massachusetts  and  New  Hampshire. 

Comment  Date:  October  17,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 


20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov.  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretar}'. 

[FR'  Doc.  E3-OO04]  Filed  10-14-03;  8:4.5  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RM02-1-000  and  RM02-1- 
001] 

Before  Commissioners:  Pat  Wood,  III, 
Chairman;  William  L.  Massey,  and  Nora 
Mead  Brownell:  Standardization  of 
Generator  Interconnection  Agreements 
and  Procedures;  Order  Denying  Stay 
and  Granting  Extension 

Issued  October  7.  2003. 

1.  On  July  24.  2003,  the  Commission 
issued  Order  No.  2003,  Standardization 
of  Generator  Interconnection 
Agreements  and  Procedures.'  The  final 
rule  will  become  effective  on  October 
20,  2003.  Seyeral  parties  have  requested 
that  the  Commission  stay  the  effective 
date  of  this  rule  pending  rehearing  and 
judicial  review,  while  other  parties  have 
requested  that  the  Commission  extend 
the  effective  date  of  the  rule  or  extend 
the  date  on  which  compliance  filings 


'  .StaniiHrdizatirm  of  Generator  Inlercnniiection 
.•Xgreciiiciits  and  Proi cdur.'^.  Order  No.  2003.  6H  FR 
A9.nA5  (.Aug   19.  200:i).  FtRC  Slats  &  Regs.  q.31.14h 
(20031  (■■(■"iiial  Kulf'l 
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are  due.  This  order  denies  the  requests 
for  stav  of  Order  No,  2003.  but  grants 
the  requests  to  extend  the  effective  date 
of  the  rule  and  the  date  on  which 
compliance  fdings  dir  due. 

I.  Background 

2.  On  August  25.  200J.  the 
Commission  recei\ed  requests  for  stay 
of  all  or  part  of  Order  No.  2003  from  the 
Alabama  Public  Service  Commission 
(Alabama  PSC):  Mississippi  Public 
Service  Commission  (Mississippi  PSC); 
Southern  Company  Services.  Inc. 
(Southern);  and  the  .National  Rural 
Electric:  Cooperative  Association  in  a 
joint  filing  with  the  .\merican  Public 
Power  Association  (NRECA-APPAj  - 

3.  On  September  26.  2003.  the 
Commission  granted  the  requtvits  of  the 
Midwest  Independent  Transmission 
Svstem  Operator,  inc..  the  New  York 
Independent  System  Operator.  Inc..  PIM 
Interconnection.  L.L.C..  the  New- 
England  Power  Pool  Partic  ipant> 
Committee  and  ISO  New  Eaglanci.  Iik    . 
the  New  England  Transmission  Owners 
(NETO).  the  California  Independent 
Svstem  Operator  Corporation  dnd  it> 
jurisdictional  Participating 
Transmission  Owners  and  the  New  York 
Transmission  Owners  (NYTO) 

(Codec  ti\'elv.   independent  Movants") 
to  extend  the  date  on  which  compliance 
filings  were  due  for  independent 
transmissicm-owning  entjti^•s  until 
lanuary  20.  2004 

4.  Between  September  22.  2003  and 
October  2.  2003.  the  Commission 
received  requests  from  various  non- 
independent  transmissi(_in  owners, 
including  .-\nzona  Public  S>'r\ice 
Companv  (.-KPS).  Cleco  Energ\ ,  LLC. 
Entergv  Services  (Entergy).  NETO, 
N^'TO.  Progress  Energ\  .  and  Snutiiein 
Companv  Services  (Southern) 
(coUectivelv  " Non-independent 
Movants")  requesting  that  non- 
independent  transmission  owners  also 
he  granted  dn  extension  of  time  to 
complv  w  ith  Order  No.  2003  until 
lanuarv  20.  2004. 

II.  Request  for  Stay 

,-\,  .-Argumpnfs  Raisfd 

.5,  -Southern  argues  that  the 
Commission  should  stay  the  final  rule 
pro\'isii}ns  on  two  issues:  Netwcjrk 
Resource  Interconnection  Service  (NR 
Service)  and  refunds  of  Network 
Upgrade  costs  Southern  asks  that  the 
stav  remain  in  effect  until  the 
Commission  grants  rehearing  and 


removes  the  two  provisions,  or. 
alternatively,  if  the  Commission  denies 
rehearing,  until  Southern  is  able  to  seek 
judicial  review  of  the  two  provisions, 

6.  Southern  first  argues  that  NR 
Service  threatens  svstem  reliability 
becau.se  it  ignores  the  ncH!d  to  perform 
additional  studies  if  the  Generating 
Facility  is  ever  designatcul  a  network 
resc)urc:e.  and  removes  the  incentive  to 
site  new  generation  in  c:lose  proximity 
to  loads.  Southern  then  argut;s  that  NR 
Service  would  harm  transmission 
providers  and  their  c:ustomer  by 
eliminating  the  pricing  signals  that 
ensure  that  network  resources  are 
ec:onomic:al  resource!  options.  Also,  the 
"contradic:tory  and  inherently  vague" 
NR  Service  provisions  would  be 
difficult  and  costlv  to  implement  and 
re\  ise  once  the  Commission  provides 
the  necessarv  clarification.  Furthermore, 
requiring  transmission  pro\idc;rs  to 
adopt  the  "inherentlv  vague  and 
inconsistent"  NR  Servic:e  prosisions  is  a 
\iolation  of  due  pruc  ess. '  Finally,  the 
threat  of  irreparable  harm  is  imminent 
because  of  the  impending  eff(H;tive  date 
of  the  Final  Rule  and  the  fact  that 
Southern  ha^  ".it  liMst  two" 
Interconnec  tion  (iustoiners  that  could 
c:laim  thev  would  be  entitled  to  take  NR 
Service. 

7.  Second.  Southern  .irgues  that  a  stay 
should  be  granted  with  respect  to  ( 1 )  the 
five-year  deadline  for  refund  to  the 
Interconiit'c  tion  ( ;u^toIlle^  of  the  c:ost  of 
Nt'twork  Ipgradi's.  and  (2)  the 
rt'(iuireiiu'iit  that  an  lnleri;onnec:tion 
Customer  receive  such  refunds  when 
transmission  service  is  taken  at 
locations  on  the  Transmission 
Provider's  svstem  other  than  from  the 
gtwierating  facilitv  itself.  Withcjut  a  stay. 
other  transmission  customers  will  be 
subjec;t  to  the  costs  of  Network  Upgrades 
that  provide  them  no  benefit.  Southern 
argues  that  e\cii  it  it  is  successful  on 
appeal,  becaux'  luanv  gemvator  owners 
are  undercapMali/id  sjiecial-purpose 
entitic's  and  have  had  si'viTf  financ  lal 
problems  of  late,  it  is  possible  that  these 
Interconnection  Customers  would  not 
be  able  to  pav  sik  !i  .uuounts  if  ordered 
to  do  so. 

8.  Alabama  PM    ,iiid  Mississippi  PS(^ 
raise  arguments  Miiular  to  those 
presented  by  Soutlieni  and  request  that 
the  Commission  sta\  tlu'  effective  date 
of  Order  No.  2003  in  it->  entiretv  until 


.Soiiu'  movants  r«Kjuestetl  a  stay  as  part  of  their 
rwjuests  for  rehearing  or  clarification  (.■\labama 
PSC.  Mississippi  HSC;.  and  NRECA-.\PPA1.  All 
requests  for  rehearing  and  clarification  will  be 
addressed  in  a  subsequent  order 


'  Citing  Sntetlite  Broadcasting  Company.  Inc.  v. 
FCC.  824  F.2d  1.  3  (DCC.ir.  iy87)  ("Traditional 
concepts  of  due  pro<:ess  incorporated  into 
administrative  law  preclude  an  agency  from 
penalizing  a  private  party  for  violating  a  rule 
v\  ithoul  first  providing  adequate  notice  of  the 
substance  of  the  rule.'l;  lolly  v  Coufihiin.  76  F  3rl 
468,  482  (2d  Cir,  I«96|  (noting  thai  the  •alleged 
violation  of  a  constitution  right  '    *    *  triggers  a 
finding  of  irreparable  harm"). 


the  Commission  acts  on  their  requests 
for  rehearing.  And.  if  the  Commission 
fails  to  grant  their  requests  for  rehearing, 
the  Commission  should  stay  the 
interconnection  rule  until  these  matters 
are  addressed  by  a  court.  They  argue 
that  retail  customers  in  their  states  will 
face  irreparable  harm  because  these 
customers  risk  losing  their  low-cost 
power,  along  with  "the  resulting 
negative  impacts  to  their  quality  of  life 
and  comparative  economic  advantages 
for  purposes  of  attracting  new 
industries,"  Even  if  they  prevail  on 
judicial  review,  "it  is  unlikely  that 
monetary  damages  could  be  awarded  at 
that  time  to  rectify  this  harm"  because 
the  Commission  lacks  the  authority  to 
make  such  awards  and  recovery  from 
merchant  power  entities  may  not  be 
possible, 

9,  NRECA-APPA  request  a  stay  of  the 
effective  date  of  Order  No,  2003  " 
"because  the  issues  raised  in  this 
request  are  so  important  to  NRECA- 
APPA,  as  well  as  consumers,  state 
regulators,  and  many  market 
participants," 

B.  Discussion 

10.  To  assure  definiteness  and  finality 
in  Commission  proceedings,  the 
Commission  typically  does  not  stay  its 
orders,-*  The  (Commission  may  stay  its 
action  when  "justice  so  requires.""'  In 
addressing  motions  for  stay,  the 
(Commission  considers:  (1)  Whether  the 
moving  partv  will  suffer  irreparable 
injurv  without  a  stay;  (2)  whether 
issuing  the  stav  will  substantially  harm 
other  parties;  and  (3)  whether  a  stay  is 
in  the  public:  interest,''  The  key  element 
in  the  inquirv  is  irreparable  injury  to  the 
moving  partv.  ~  If  a  party  is  unable  to 
demonstrate  that  it  will  suffer 
irreparable  harm  absent  a  stay,  we  need 
not  examine  the  other  factors."  The 
standard  for  showing  irreparable  harm 

is  strict,  as  the  DC  Circuit  has  explained: 

First,  the  injiirv  imisl  be  both  certain  am! 
great;  it  must  be  actiidi  and  not  theoretical. 
Injunctive  relief 'will  not  be  granted  against 
something  merely  feared  as  liable  to  occur  al 
some  indefinite  time.'  It  is  also  well  settled 
that  economic  loss  dors  not.  in  and  ul  itself, 
(  (institute  irrc[iarablt^  harm,  .  .  .  Im|)li(  it  in 
path  of  lh(!se  print  i[iles  is  the  turther 
r('()uiremenl  that  the  movant  substantiate  the 
I  lann  that  irri'[tar<ible  injurv  is  'likelv'  tci 
oc:cur.  Bare  allegations  of  what  is  likelv  to 
OCT  ur  are  of  no  value  since  the  court  must 


^  Midland.  5h  FFRf :  nt  H 1  ,fi;!n,  .S>f  also  Sim  Rubin 
Pipeline  Co,.  92  FFR( .  1  hi  .217  12000), 

"•5  V.S.C.  70')  (20(1111 

o.Sppe^..CM.S  MkII.iikI,  ini   .  Sh  IFRt:  "J  hi  .177 
at  61.631  (1991)  {Miillciiid).  alfd  sub  now   Mi(  hi.«,in 
Municipal  Cooperative  (Iriiup  v   FERC;.  990  F.2(i 
1377  (D.C.  Cir.  19911 

■  Midland.  56  FERC .  di  i>  1  .h.i  1 
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decide  whether  the  harm  will  in  fact  occur. 
The  movant  must  provide  proof  that  the 
harm  has  occurred  in  the  past  and  is  likely 
to  occur  again,  or  proof  indicating  that  the 
harm  is  certain  to  occur  in  the  near  future.^ 

Because  none  of  the  movants  have  met 
the  irreparable  hann  criterion,  we  do 
not  discuss  the  remaining  two  factors 
for  evaluating  a  stay  request. 

1 1 .  Regarding  the  claim  that  the  final 
rule  threatens  system  reliability,  the 
movants  have  not  shown  that  their 
concerns  about  the  effects  on  reliability 
are  more  than  speculation.  Bare 
allegations  regarding  the  effect  on 
reliability  without  a  substantive 
showing  that  such  harm  is  likely  or 
certain  to  occur  are  insufficient.  The 
Commission  believes  tliat  this  rule,  in 
fact,  will  protect  reliability.^" 

12.  Likewise,  the  claims  regarding  the 
economic  effects  of  the  final  rule, 
including  Southern's  argxunents 
regarding  the  refund  obligations,  do  not 
demonstrate  irreparable  harm.  First,  the 
movants  have  not  made  the  necessary 
showing  that  the  expected  economic 
effects  are  more  than  mere  speculation. 
By  failing  to  show  that  "harm  has 
occurred  in  the  past  and  is  likely  to 
occur  again  '  or  providing  "proof 
indicating  that  the  harm  is  certain  to 
occur  in  the  near  future,"  ^^  the  movants 
have  not  substantiated  their  claims  that 
the  final  rule  will  result  in  economic 
harm.  Moreover,  even  if  the  movants 
could  show  that  these  costs  are  more 
certain  than  speculative,  they  have  not 
shown  that  the  costs  are  more  than 
economic  losses.  In  order  for  an 
economic  loss  to  be  irreptu-able  harm,  it 
must  be  unrecoverable  and  must 
threaten  economic  viability.  ^^  Since  the 
parties  have  not  made  this  showing,  we 
cannot  conclude  that  the  alleged 
economic  losses  constitute  irreparable 
harm. 

13.  As  for  the  claim  that  the  final  rule 
is  vague  and  ambiguous  in  certain 
respects  and  violates  due  process,  that 
is  a  matter  for  rehearing  or  clarification. 

III.  Requests  for  Extension  of 
Compliance  and  Effective  Date 

A.  Arguments  Raised 

14.  The  Non-Independent  Movants 
request  that  the  Commission  allow  non- 
independent  entities  until  January  20, 
2004  to  make  their  compliance  filings. 
The  Non-independent  Movants  argue 
that  transmission  providers  need  the 


"  Wisconsin  Gas  Co.  v.  FERC,  758  F.2d  669.  674 
(DC.  Cir.  1985)  {Wisconsin  Gas)  (citations  omitted). 

>"  ,SVp  f.g..  Order  No.  2003.  FERC  Stats.  »  Regs. 
11  31.146  at  P  7  (noting  that  preserving  reliability  is 
one  of  the  goals  of  Order  No.  2003). 

"  Wisconsin  Gas.  758  F.2d  at  674. 

^-  See  id. 


additional  time  to  assimilate  the 
provisions  of  Order  No.  2003  into  their 
OATTs  and  to  ensure  proper 
implementation  of  Order  No.  2003 's 
provisions.  Additionally,  several  suggest 
that  granting  an  extension  of  the  filing 
date  until  after  the  Commission  rules  on 
the  various  pending  requests  for 
rehearing  would  make  it  unnecessary 
for  them  to  have  to  make  more  than  one 
compliance  filing  if  the  Commission 
grants  rehearing. 

15.  Additionally.  NYTO  and  NETO 
request  that  transmission  providers 
belonging  to  RTOs  and  ISOs  (as  distinct 
from  the  RTOs  or  ISOs  themselves)  be 
granted  an  extension  until  January  20, 
2004  to  allow  them  to  work  with  their 
respective  ISOs  or  RTOs  to  develop  joint 
compliance  filings.  APS  also  requests 
that  the  extension  of  time  be  granted  to 
jurisdictional  entities  in  the  Western 
Interconnection  who  jointly  own 
facilities  with  non-jurisdictional 
entities,  and,  like  ISOs  and  RTOs, 
employ  a  collaborative  stakeholder 
process  to  develop  their  OATTs. 

16.  Southern  and  Entergy  add  that 
they  need  additional  time  to  safely 
implement  the  Network  Resource 
Lfitercoimection  Service  portions  of 
Order  No.  2003.  Finally,  Southern  also 
requests  that  the  Commission  delay  the 
effective  date  of  the  rule  by  90  days. 

B.  Discussion 

17.  In  response  to  the  concerns  of  the 
Non-Independent  Movants  (including 
APS,  NETO,  and  NYTO),  the 
Commission  grants  the  requests  for 
extension  of  the  compliance  deadline 
until  January  20,  2004.  The  Commission 
intends  to  act  on  the  pending  rehearing 
requests  prior  to  that  date. 

18.  In  order  to  avoid  confusion,  the 
Commission  will  also  grant  the  requests 
to  extend  the  effective  date  of  the  rule 
until  January  20,  2004. 

The  Commission  orders 

(A)  All  requests  for  stay  are  hereby 
denied,  as  discussed  in  the  body  of  this 
order. 

(B)  Requests  for  extension  of  the 
compliance  deadline  and  effective  date 
until  January  20,  2004  are  granted. 

(C)  The  Secretary-  is  hereby  directed  to 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 
Linda  Mitry, 

Acting  Secretary-. 

[FR  Doc.  03-25970  Filed  10-14-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP03-302-000,  CP03-30S- 
000,  CP03-304-000,  PF03-1-000,  and 
CP03-301-O00] 

Cheyenne  Plains  Gas  Pipeline 
Company  and  Colorado  Interstate  Gas 
Company;  Notice  of  Availability  of  the 
Draft  Environmental  Impact  Statement 
for  the  Proposed  Cheyenne  Plains 
Pipeline  Project 

October  3.  2003. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  a  draft 
environmental  impact  statement  (DEIS) 
on  the  natural  gas  pipeline  facilities 
proposed  by  Cheyenne  Plains  Gas 
Pipeline  Company  (CPG)  and  Colorado 
Interstate  Gas  Company  (CIG)  in  the 
above-referenced  dockets.  The  proposed 
project,  referred  to  as  the  Cheyenne 
Plains  Pipeline  Project,  is  located  ir 
various  counties  in  Colorado  and 
Kansas. 

The  DEIS  was  prepared  to  satisfy-  the 
requirements  of  the  Natif     il 
Environmental  Policy  Aci.  The  staff 
concludes  that  if  the  project  is 
constructed  as  modified  and  with  the 
appropriate  mitigation  mi  ^sures  as 
recommended,  it  would  have  limited 
adverse  environmental  impact. 

The  U.S.  Department  of  Agriculture, 
Forest  Sen'ice  (FS)  is  participating  as  a 
cooperating  agency  in  the  preparation  of 
this  DEIS  as  they  (the  FS)  will  be  issuing 
their  own  Record  of  Decision  on 
whether  or  not  to  issue  a  special  use 
authorization  for  the  portion  of  the 
pipeline  that  crosses  the  Pawnee 
National  Grassland  (PNG).  The  Forest 
Service's  Record  of  Decision  is 
appealable  under  36  CFR  Part  215, 
Notice,  Comment  and  Appeal 
Procedures  for  National  Forest  System 
Projects  and  Activities.  In  agreement 
with  36  CFR  215.13.  only  individuals 
and  organizations  who  submit 
substantive  written  or  oral  comments 
during  the  45-day  comment  period  for 
the  DEIS  for  the  proposed  Cheyenne 
Plains  Pipeline  Project  (and  specifically 
addresses  the  portion  on  the  PNG)  may 
appeal  the  Regional  Forester's  decision 
as  documented  in  the  Record  of 
Decision. 

The  U.S.  Fish  and  Wildlife  Service 
(FWS)  is  also  a  cooperating  agency  in 
the  preparation  of  the  DEIS  because  the 
project  has  the  potential  to  affect 
endangered  species,  migrator}'  birds, 
wildlife,  and  habitat. 

The  DEIS  addresses  the  potential 
environmental  effects  of  the 
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construction  and  operation  of  the 
following  facilities: 

•  A  total  of  379.8  miles  of  30-inch- 
diameter  mainline,  with  189.0  miles  in 
Colorado  (Weld.  Morgan.  Washington, 
Yuma,  and  Kit  Carson  f bounties)  and 
190.8  miles  in  Kansas  (Sherman, 
Wallace,  Logan,  Scott,  Lane,  Finney. 
Hodgeman,  Ford,  and  Kiowa  Counties). 

•  0  2  mile  of  20-inch-diameter 
lateral  '  (Sand  Dune  Lateral)  in  Kiowd 
County.  Kansas; 

•  4.2  miles  of  .^0-inch-diameter  lateral 
(South  Rattlesnake  Creek  Lateral)  in 
Kiowa  County,  Kansas; 

•  3.0  miles  of  8-inch-diameter  Idteral 
(Cossell  Lake  Lateral)  in  Kiowa  Countw 
Kansas; 

•  one  2.44.?-horsepowf'r  (hp)  |ump»'r 
compressor  installed  within  C^IGs 
existing  compressor  station  located  at 
the  Cheyenne  Hub  in  Weld  County. 
Colorado; 

•  three  10,310-hp  turbine 
compressors  installed  in  a  new  CPG 
compressor  station  located  at  the 
Cheyenne  Hub; 

•  a  new  gas  treatment  plant  at  the 
Cheyenne  Hub  consisting  of  separate 
amine  and  glycol  processing  trains; 

•  nine  new  interconnects  -  with 
existing  pipeline  systems  These 
interconnects  would  include  metering 
facilities  and  would  consist  of  two 
receipt  points,  one  each  with  CIG  and 


Wyoming  Interstate  C^ompany  at  the 
Cheyenne  Hub  in  Weld  (-ounty. 
Colorado,  and  seven  delivery  points, 
one  with  Kinder  Morgan  Interstate 
Pipeline  (Company  in  Scott  t^ounty, 
Kansas,  one  with  Natural  Gas  Pipeline 
Company  of  America  in  Ford  County. 
Kansas,  and  one  each  with  Southern 
Star  Central  (ias  Pipeline,  LLC,  ANR 
Pipeline  Companv,  Northern  Natural 
(Jas  (Companv.  Panhandle  Eastern  Pipe 
Line  Companv.  and  Kansas  (ias  Service 
Companv  in  Kiowa  Count v,  Kansas; 

•  32  mainline  valves  (MLVs), 

(  nnsisting  of  1  at  the  (iheyenne  Hub,  4 
at  latcri  oiuiects  in  Kiowa  tiounty. 
Kansas,  and  17  located  independently 
along  the  mainline  and  laterals;  and 

•  two  f)ig  '  launchers,  two  pig 
receivers,  and  five  pig  launcher  and 
receivers,  each  ( ullocated  with  new 
MLV  sites. 

(Comment  Procedures  and  Public 
Meetings 

Any  person  wishing  to  comment  on 
the  DKIS  mav  do  so.  Please  cart.'fullv 
follow  these  instructions  so  that  vour 
comments  are  properK  recorded: 

•  Send  an  original  and  two  copies  of 
vour  comments  to  Magali(»  R.  Salas. 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE..  Room 
lA,  Washington,  DC  20426: 


•  Label  one  copy  of  your  comments 
for  the  attention  of  Gas  Branch  1 .  DG2E; 

•  Reference  Docket  No.  CP03-302- 
000  on  the  original  and  both  copies;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  November  24,  2003. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  Therefore. 
the  Commission  encourages  electronic 
filing  of  comments.  See  Title  18  Code  of 
Federal  Regulations  (CFR)  Section 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Internet  Web  site 
at  httpJ Iw-ww,- .^erc.gov  under  the 
"eFiling"  link  and  the  link  to  the  User's 
Guide.  Prepare  your  submission  in  the 
same  manner  as  you  would  if  filing  on 
paper  and  save  it  to  a  file  on  your  hard 
drive.  Before  you  can  file  comments  vou 
will  need  to  create  an  account  by 
clicking  on  "Sign-up"  under  "New 
User."  You  will  be  asked  to  select  the 
type  of  filing  you  are  making.  This  filing 
is  considered  a  "Comment  on  Filing." 

In  addition  to  or  in  lieu  of  sending 
written  comments,  the  FERC  invites  you 
to  attend  the  public  meetings  the  staff 
will  conduct  in  the  project  area  to 
receive  comments  on  the  draft  EIS.  All 
meetings  will  begin  at  7  p.m.,  and  are 
scheduled  as  follows: 


Date 


Location 


Tuesday,  November  18  2003 
Wednesday  Novemtjer  19  2003 
Thursday,  November  20  2003 


Quality  Inn,  14378  US  Higtiway  34   Fort  Morgan,  Colorado,  (970)  867-8208 
Old  Town  Museum  420  S   14th  Street.  Burlington,  Colorado.  (719)  346-7382. 
Scott  City  Fairgrounds   Fair  Ground  Road,  Scott  City,  Kansas.  (620)  872-2626 


Interested  groups  and  individuals  are 
encouraged  to  attend  and  present  oral 
comments  on  the  DEIS.  Transcripts  of 
the  meetings  will  be  prepared. 

After  comments  are  reviewed,  anv 
significant  new  issues  are  investigated, 
and  modifications  are  made  to  the  DEIS, 
a  final  EIS  will  be  published  and 
distributed  by  the  staff  The  final  EIS 
will  contain  the  staffs  responses  to 
timely  comments  received  on  the  DEIS 

Comments  will  be  considered  bv  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  partv  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (Title  18  CFR 
385.214). 


'  A  Idteral  is  tvpicallv  a  smaller  diameter  pipeline 
ihdl  takes  i^ds  from  the  main  system  to  deliver  it  to 
.4  (.usliimer.  local  distnbutiori  svslem.  or  dnother 
interstate  trHnsmi.s.sion  svstem 

^  \n  inter(.unne<  t  is  a  connection  to  another 
pipeline  system  that  is  used  to  deliver  or  receive 


Anyone  mav  intervene  in  this 
proceeding  based  on  this  draft  EIS.  You 
must  file  your  request  to  intervene  as 
specified  above.''  You  do  not  need 
intervenor  status  to  have  your 
comments  considered. 

The  DEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  at:  Federal  Energy 
Regulatory  C'ommission,  Public 
Reference  Roimi.  888  First  Street,  NE., 
Room  2A,  Washington,  DC  20426,  (202) 
502-8371. 

A  limited  number  of  copies  of  the 
DEIS  are  available  from  tht;  Public 
Reference  Room  identified  above.  In 
addition,  copies  of  the  DEIS  have  been 
mailed  to  Federal,  state,  and  local 
agencies;  elected  officials;  Native 
American  tribes;  newspapers;  public 


gas.  Metering  and  regulating  lacililies  would 
typically  be  included  at  each  interconnect. 

'  A  pig  is  an  internal  tool  that  can  be  used  to 
clean  and  dry  a  pipeline  and/or  to  inspect  it  for 
damage  or  corrosion. 


libraries;  intervenors  to  the  FERC's 
proceeding;  individuals  who  provided 
scoping  comments;  and  individuals  who 
requested  the  DEIS. 

Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208  FERC  (3372)  or  on  the 
FERC  Internet  Web  site  (http:// 
www. fere. gov).  Using  the  "eLibrary" 
(formerly  FERRIS)  link,  select  "General 
Search"  from  the  eLibrary  menu,  enter 
the  selected  date  range  and  "Docket 
Number  "  [i.e..  CP03-3O2-OO0),  and 
follow  the  instructions.  You  may  also 
search  using  the  phrase  "Cheyenne 
Plains  "  in  the  "Text  Search"  field.  For 
assistance  with  access  to  eLibrary,  the 
helpline  can  be  reached  at  1-866-208- 


■*  Inlervenlioiis  nidv  also  he  filed  ele<:trnnicallv  via 
the  Internet  in  lieu  of  paper  .See  the  previous 
discussion  on  filing  tomments  electronicallv. 
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3676,  TTY  (202)  502-8659,  or  at 
FERCOnlineSupport@ferc.gov. 

In  addition,  the  Commission  now 
offers  a  free  service  called  eSubscription 
that  allows  you  to  keep  track  of  all 
formal  issuances  and  submittals  in 
specific  dockets.  This  can  reduce  the 
amount  of  time  you  spend  researching 
proceedings  by  automatically  providing 
you  with  notification  of  these  filings, 
document  summaries,  and  direct  links 
to  the  documents.  To  register  for  this 
service,  go  to  http://www.ferc.gov/ 
esubscribenow.htm. 

Information  concerning  the 
involvement  of  the  FS  is  available  from 
John  Oppenlander  at  (970)  346-5005. 
Information  concerning  the  involvement 
of  the  FWS  is  available  from  Dan 
Mulhem  at  (785)  539-3474  (ext.  109). 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  E3-00040  Filed  10-14-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2574-032  Maine] 

Merlmil  Limited  Partnership;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

October  3,  2003.    . 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  the  Federal  Enei^y 
Regulatory  Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  license  for  the  Lockwood 
Hydroelectric  Project,  located  on  the 
Kennebec  River  in  Kennebec  County, 
Maine,  and  prepared  a  draft 
environmental  assessment  (DEA).  The 
DEA  contains  staffs  analysis  of  the 
environmental  effects  of  the  proposal 
and  concludes  that  licensing  the  project, 
with  additional  staff  recommended 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
human  environment. 

A  copy  of  the  DEA  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room,  or  it  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
wmv./erc.gov  using  the  "eLibrary"  link. 
Enter  the  docket  number,  excluding  the 
last  three  digits  in  the  docket  number 
field,  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 
FERCOnIineSupport@ferc.gov  or  toll- 


free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

Please  file  any  comments  (an  original 
and  8  copies)  within  45  days  from  the 
date  of  this  letter.  The  comments  should 
be  addressed  to  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Conmiission,  888  First  Street,  NE., 
Washington,  DC  20426.  Please  affix  the 
Project  No.  2574-032  to  all  comments. 
Comments  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper  [see  18 
CFR  385.2001(a)(l)(iii),  and  the 
instructions  on  the  Commission{s  Web 
site  at  www.ferc.gov  under  the  "e- filing" 
link).  The  Commission  strongly 
encourages  electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00038  Filed  10-14-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2000-036] 

Power  Authority  of  the  State  of  New 
York ;  Notice  of  Comment  Deadline 

October  3,  2003. 

On  September  30,  2003,  pursuant 
Rule  602  (18  CFR  385.603)  the  Power 
Authority  of  the  State  of  New  York 
(PASNY)  filed  an  offer  of  settlement  on 
behalf  of  itself,  the  Allegheny  Electric 
Cooperative,  Inc.,  Public  Power 
Association  of  New  Jersey,  Rhode  Island 
Public  Utilities  Commission,  and  the 
Vermont  Department  of  Public  Service, 
in  the  relicense  proceeding  for  PASNY 's 
St.  Lawrence  Hydroelectric  Project  No. 
2000. 

The  offer  of  settlement  was  not  joined 
in  by  intervenor  Massachusetts 
Municipal  Wholesale  Electric  Company. 

Comments  on  the  offer  of  settlement 
may  be  filed  not  later  than  10  days  after 
the  filing  of  the  offer,  and  reply 
comments  may  be  filed  not  later  than  15 
days  after  the  filing  of  the  offer. 

Magalie  R.  Salas, 

Secretan,'. 

[FR  Doc.  E3-00037  Filed  10-14-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PL03-«-000] 

Natural  Gas  Maricets  Conference; 
Supplemental  Notice  of  Public 
Conference  and  Agenda 

October  3,  2003. 

1.  As  announced  in  the  Notice  of 
Conference  issued  September  23,  2003, 
the  Federal  Energy  Regulatory 
Commission  (FERC)  will  convene  a 
public  conference  on  October  14,  2003. 
To  provide  sufficient  time  for  the 
agenda,  the  meeting  time  has  been 
changed,  and  will  now  start  at  9  a.m.  in 
the  Commission  Meeting  Room.  This 
year's  conference  on  natural  gas  markets 
will  focus  on  the  findings  and 
recommendations  contained  in  the 
National  Petroleum  Council's  (NPC) 
report;  Balancing  Natural  Gas  Policy — 
Fueling  the  Demands  of  a  Growing 
Economy.^ Ail  interested  persons  are 
invited  to  attend.  No  registration  is 
required  for  attendance.  All  visitors 
must  check-in  at  the  First  Street 
entrance  and  have  picture  identification 
readily  available  to  ensiue  quick 
admittance. 

2.  The  conference  will  consist  of  two 
sessions.  The  first  session  will  feature 
three  panel  presentations  by  the  NPC 
study  team.  Panel  1  will  address  gas 
supply.  Panel  2  will  address  gas 
demand.  Panel  3  will  address 
infrastructure  issues.  A  question  and 
answer  period  will  follow  the 
presentations,  with  an  opportunity  for 
audience  peirticipation. 

3.  The  second  session  will  feature  an 
open  forum  to  discuss  any  issues  the 
Commission  should  consider  in  shaping 
its  future  regulatory  policies  concerning 
the  natural  gas  industry.  The  open 
forum  will  consist  of  oral  presentations 
by  interested  parties,  limited  to  five 
minutes,  followed  by  responsive 
discussion. 

4.  To  assist  in  organizing  the 
conference,  parties  wishing  to 
participate  in  discussions  regarding  the 
NPC  presentations  or  to  speak  at  the 
open  forum  are  requested  to  submit  an 
expression  of  interest  by  October  10, 
2003,  via  e-mail  to  Robert  Flanders  at 
robert.flanders@ferc.gov.  Parties  should 
identify  the  speaker  and  indicate 


■  The  NPC  Report's  summary  of  findings  and 
recommendations  was  released  by  the  NPC  un 
September  25.  2003.  and  is  available  on  the  NPC 
Web  site  at  nii-n.npr.org.  The  entire  integrated 
report  is  scheduled  to  be  released  by  the  NPC  on 
or  about  the  day  of  the  conference  on  the  NPC  Web 
site.  Printed  copies  of  the  integrated  report  will  not 
be  distributed  at  the  conference. 


59396  Federal  Register/ Vol.  68,  No.   199/ Wednesday.  October  15.  2003 /Notices 


whether  they  wish  to  participate  in  the 
NPC-reiated  presentations  or  raise  other 
issues  at  the  open  forum.  Parties  may 
also  sign  up  to  speak  at  the  open  forum 
on  the  day  of  the  conference,  subject  to 
time  constraints. 

5.  The  purpose  of  this  conference  is 
to  discuss  generic  issues  and  not 
contested  cases  pending  before  the 
Commission,  if  any  comments  raise 
specific  issues  concerning  pending 
contested  cases,  those  comments  will  be 
subject  to  the  Commission's  Off-the- 
Record  Communications  rules  located 
in  subpart  V  of  part  385  of  the 
Commission's  regulations,  including  the 
public  notice  requirements  and 
sanctions  listed  in  sections  385.2201(h) 
and  (i) 

6  The  conference  will  be  transcribed 
Those  interested  in  acquiring  the 
transcript  should  contact  x\ce  Reporters 
at  202-347-3700  or  800-336-6646 
Transcripts  will  be  placed  in  the  public: 
record  ten  days  after  the  Commission 
receives  the  transcripts  Additionally. 
Capitol  Connection  offers  the 
opportunity  for  remote  listening  and 
viewing  of  the  conference.  It  is  available 
for  a  fee.  live  or  over  the  Internet,  via 
C-Band  Satellite.  Persons  interested  in 
receiving  the  broadcast,  or  who  need 
information  on  making  arrangements 
should  contact  David  Reininger  or  lulia 
Morelli  at  Capitol  (Connection  (703- 
993—3100)  as  soon  as  possible  or  visit 
the  Capitol  Connection  Web  site  at 
http://wn-wcapitolconnection.gmu  edu 
and  click  on  "FERC." 

7.  For  additional  information,  please 
contact  Robert  Flanders  at  202-502- 
8442  or  at  robert.flanders@ferc.gov. 

Magalie  R.  Salas, 

Secretar, 

|FR  Dor   E.3-O0O3q  Filed  10-14-03;  8:45  am] 

BIUJNG  COO€  671 7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0298;  FRL-7325-5] 

Plant-Incorporated  Protectants;  CBI 
Substantiation  and  Adverse  Effects 
Reporting;  Renewal  of  Pesticide 
Information  Collection  Activities  and 
Request  for  Comments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.)  this  notice 
announces  that  EPA  is  seeking  public 
comment  on  the  following  Information 
Collection  Request  (ICR):  Plant- 


Incorporated  Protectants;  CBI 
Substantiation  and  Adverse  Effects 
Reporting  (EPA  ICR  No.  1693.03.  OMB 
Control  No.  2070-0142).  This  is  a 
request  to  renew  an  existing  IC]R  that  is 
currently  approved  and  due  to  expire 
luly  31.  2004.  The  ICR  describes  the 
nature  of  the  information  collection 
activity  and  its  expected  burden  and 
costs.  Before  submitting  this  ICR  to  the 
Office  of  Management  and  Budget 
(OMB)  for  re\ievv  and  approval  under 
the  PRA,  EPA  is  soliciting  comments  on 
specific  aspects  of  the  collection. 
DATES:  Written  romments.  identified  bv 
the  docket  ID  number  OPP-2003-029H, 
must  be  received  on  or  before  December 
15. 2003. 

ADDRESSES:  Comments  inav  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
th^■  lietciilt'd  instructions  as  provided  in 
I   nit  ill    (if  the  SUPPLEMENTARY 
INFORMATION 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Vogel.  Field  and  External  Affairs 
Division  (7506C).  Office  of  Pesticide 
Pr.igrams.  Envirnnniental  Protection 
,-\gency,  1200  Pennsylvania  Ave..  NW., 
Washington.  DC  20460-0001:  telephone 
number:  (703)  305-6475;  fax  number: 
(703)  305-5884.  e-mail  address: 
vo^el.n(Int^\■^:^^p<lilo\■. 

SUPPLEMENTARY  INFORMATION: 
I.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  person  or 
company  involved  with  agricultural 
biotechnology  that  may  develop  and 
market  plant  incorporated  protectants. 
Potentially  affected  entities  may 
include,  but  are  not  limited  to: 

•  Pesticide  manufacturers  (NAICS 
325320),  e.g..  Establishments  primarily 
engaged  in  the  formulation  and 
preparation  of  agricultural  and 
household  pest  control  chemicals. 

•  Seed  companies  (NAICS  111),  e.g.. 
Establishments  primarily  engaged  in 
growing  crops,  plants,  vines,  or  trees 
and  their  seeds. 

•  Colleges,  universities,  and 
professional  schools  (NAICS  611310), 
e.g..  Establishments  of  higher  learning 
which  are  engaged  in  development  and 
marketing  of  plant-incorporated 
protectants. 

•  Establishments  involved  in 
research  and  development  in  the  life 
sciences  (NAICS  54171).  e.g.. 
Establishments  primarily  engaged  in 
conducting  research  in  the  physical, 
engineering,  or  life  sciences,  such  as 
agriculture  and  biotechnology. 

This  listing  is  not  intendea  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 


affected  by  this  action.  Other  types  of 
entities  not  listed  above  could  also  be 
affected.  The  North  American  Industrial 
Classification  System  (NAICS)  codes 
have  been  provided  to  assist  you  and 
others  in  determining  whether  this 
action  might  apply  to  certain  entities. 
To  determine  whether  you  or  your 
business  may  be  affected  by  this  action, 
you  should  carefully  examine  the 
applicability  provisions  in  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  section  3  and  sections  25(a) 
and  (b)  and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA)  sections  346a 
and  371.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

II.  How  Can  I  Get  Copies  of  this 
Document  and  Otiier  Related 
Information? 

A.  Docket 

EPA  has  established  an  official  public 
docket  for  this  action  under  docket 
identification  (ID)  number  OPP-2003- 
0298.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  bv  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  CrystalMall 
#2.  1921  lefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

B.  Electronic  Access 

You  may  access  this  Federal  Register 

document  electronically  through  the 
EPA  Internet  under  the  "Federal 
Register"  listings  at  http:// 
v\'ww. epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 
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Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copjrrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  II. A.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

III.  How  Can  I  Respond  to  this  Action? 

A.  How  and  To  Whom  Do  J  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 


receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  conunents  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  III.B.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
cormnent.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket/.  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
.system,  select  "search,"  and  then  kev  in 
docket  ID  number  OPP-2003-0298.  the 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0298.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 


captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  III.A.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encrj'ption. 

2.  By  mail.  Send  your  conunents  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C).  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460-0001.  Attention:  Docket  ID 
Number  OPP-2003-0298. 

3.  By  hand  deliver}'  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Office  of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwv..  Arlington,  VA,  Attention: 
Docket  IDNumber  OPP-2003-0298. 
Such  deliveries  are  only  accepted 
during  the  dockets  normal  hours  of 
operation  as  identified  in  Unit  II. A. 

B.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearlv  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFjORMATION  CONTACT. 
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C.  What  Should  I  Consider  when  I 
Prepare  My  Comments  for  EPA'' 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
conunents: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  vou 
used 

3   Provide  copies  of  any  technical 
information  and/or  data  vou  used  that 
support  your  views 

4.  If  vou  estimate  potential  burden  nr 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide 

5.  Provide  specific  examples  to 
illustrate  your  concerns 

6  Offer  alternative  wavs  to  improve 
the  collection  activity. 

7.  Make  sure  to  submit  vciur 
comments  bv  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  bv  EPA. 
be  sure  to  identif\'  the  docket  ID  number 
assigned  to  this  action  in  the  subjet  t 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation 

D.  What  Information  is  EPA  Ptirticulnrlv 
Interested  /n' 

Pursuant  to  section  SSOBIcJliK.^)  of 
the  PR.\,  EPA  specificallv  solicits 
comments  and  information  to  enable  it 
to: 

1.  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility 

2.  Evaluate  the  accuracy  of  the 
Agency's  estimates  of  the  burdens  of  the 
proposed  collections  of  information 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  informaticm  t(j  be 
collected. 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

IV,  What  Information  Collection 
Activity  or  ICR  Does  this  Action  Apply 
to? 

EPA  is  seeking  comments  on  the 
following  ICR: 

Title:  Plant-Incorporated  Protectants, 
CBI  Substantiation  and  Adverse  Effects 
Reporting. 

ICR  numbers:  EPA  ICR  No.  1693.03. 
OMB  Control  No.  2070-0142. 

ICR  status:  This  ICR  is  a  renewal  of 
an  existing  ICR  that  is  currently 


approved  by  OMB  and  is  due  to  expire 
July  31, 2004 

Abstract:  This  information  collection 
program  provides  the  EPA  with 
information  necessary  to  support  two 
new  requirements  on  manufacturers  of 
some  plant-incorporated  protectants: 
The  provision  that  requires  registrants 
that  make  ('BI  claims  to  substantiate 
such  claims  when  they  are  made,  and 
the  provision  that  requires 
manufacturers  of  plant-incorporated 
protectants  exempted  from  requirements 
of  registration  under  the  final  rule  to 
report  adverse  effects  to  the  Agency. 
Ciurrent  CBI  regulations  at  40  CFR  part 
2  require  that  claimants  substantiate 
their  CBI  claims  for  their  own  records 
when  the  claim  is  made  and 
subsequently  provide  the  substantiation 
to  EPA  only  if  requested.  An  Agency 
may  not  c:onduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  in  title  40  of  the  CFR, 
after  appearing  in  the  Federal  Register, 
are  listed  in  40  (^P'R  part  9.  and  included 
on  the  related  collection  instrument  or 
form,  if  applicable 

V.  What  are  EPA's  Burden  and  Cost 
Estimates  for  this  ICR? 

Under  the  PR.A,  "burden"  means  the 
total  time,  effort,  .)r  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  F'ederal  Agency. 
For  this  collection  it  includes  the  time 
needed  t(.)  review  instructiims;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
inforination.  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
inforination.  search  data  sources; 
complfte  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  ICR  provides  a  detailed 
explan.itioii  of  this  estimate,  which  is 
only  briefly  summarized  in  this  notice. 
The  annual  public  burden  for  this  ICR 
is  estimated  to  be  1.370  hours.  The 
following  is  a  summary  of  the  estimates 
taken  from  the  K^R: 

Respondents/ affected  entities: 
Persons  or  companies  involved  with 
agrii:ultural  biotechnology  that  may 
develop  and  market  plant  incorporated 
protectants 

Estimated  total  number  of  potential 
respondents:  14. 


Frequency  of  response:  On  occasion. 

Estimated  total/average  number  of 
responses  for  each  respondent:  1. 

Estimated  total  annual  burden  hours: 
1,370. 

Estimated  total  annual  burden  costs: 
$121,438. 

VI.  Are  There  Changes  in  the  Estimates 
from  the  Last  Approval? 

Total  respondent  costs  associated 
with  this  program  rose  from  $119,992  to 
$121,438.  Total  Agency  costs  rose  from 
$9,047  to  $11,074.  Changes  to  total  costs 
associated  with  this  program  are  due  to 
the  increase  in  labor  rates,  reflecting  the 
most  current  estimates, 

VII.  What  is  the  Next  Step  in  the 
Process  for  this  ICR? 

EPA  will  consider  the  comments 
received  and  amend  the  ICR  as 
appropriate.  The  final  ICR  package  will 
then  be  submitted  to  OMB  for  review 
and  approval  pursuant  to  5  CFR 
1320.12.  EPA  will  issue  another  Federal 
Register  notice  pursuant  to  5  CFR 
1320.5(a)(l)(iv)  to  announce  the 
submission  of  the  ICR  to  OMB  and  the 
opportunity  to  submit  additional 
comments  to  OMB.  If  you  have  any 
questions  about  this  ICR  or  the  approval 
process,  please  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

List  of  Subjects 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

Dated:  0(  tober  ;i.  200,3. 

Susan  B.  Hazen, 

Acting  Assistant  Adnunistrator,  Office  of 
Prevention.  Pesticides  and  Toxic  Substances. 

[FR  Do(  .  0.1-25938  Filed  10-14-03;  8:45  am] 

BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7574-5] 

Agency  Information  Collection 
Activities  OMB  Responses 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  document  announces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
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The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Auby  (202)  566-1672,  or  e-mail  at 
auby.susan@epa.gov  and  please  refer  to 
the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 
SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  1189.12;  Identification 
Listing  and  Rulemaking  Petitions 
(Proposed  rule  for  Wastewater 
Treatment  Exemptions);  was  approved 
08/06/2003:  in  40  CFR 
261.3(a)(2)(iv)(A)-(G);  OMB  Number 
2050-0053:  expires  11/30/2004. 

EPA  ICI^  No.  0113.08;  NESHAP  for 
Mercury;  was  approved  08/06/2003;  in 
40  CFRpart  61,  subpart  E;  OMB  Number 
2060-0097:  expires  08/31/2006. 

EPA  ICR  No.  2104.01;  Brownfields 
Program — Revitalization  Grantee 
Reporting:  was  approved  08/14/2003;  in 
40  CFR  parts  30  and  31;  OMB  Number 
2050-0192;  expires  08/31/2006. 

EPA  ICR  No.  0597.08;  Tolerance 
petitions  for  Pesticides  on  Food/Feed 
Crops  and  New  Inert  Ingredients;  was 
approved  08/14/2003,  in  40  CFR  152.50, 
and  40  CFR  parts  160,  163,  177  and  180; 
OMB  Number  2070-0024;  expires  08/ 
31/2006. 

EPA  ICR  No.  2107.01;  Survey  to 
Determine  the  Effectiveness  of  No 
Discharge  Zones  (NDZs)  for  Vessel 
Sewage  and  Marine  Sanitation  Devices; 
was  approved  08/15/2003;  in  40  CFR 
part  140,  and  40  CFR  parts  140.3, 
140.3(a)(1).  140.4,  140.4(a)(b)(c);  OMB 
Number  2040-0254;  expires  07/31/2004. 

EPA  ICR  No.  1949.02;  National 
Environmental  Performance  Track 
Program:  was  approved  08/26/2003; 
OMB  Number  2010-0032;  expires  08/ 
31/2006. 

EPA  ICR  No.  0795.11;  Notification  of 
Chemical  Exports— TSCA  Section  12(b); 
was  approved  08/25/2003;  in  40  CFR 
part  707,  subpart  D;  OMB  Number 
2070-0030;  expires  08/31/2006. 

EPA  ICR  No.  2092.01;  Tribal  Operator 
Certification  Program;  was  approved  07/ 
31/2003;  OMB  Number  2040-0252; 
expires  07/31/2006. 

EPA  ICR  No.  2057.01;  Eliciting  Risk 
Tradeoffs  for  Valuing  Fatal  Cancer 
Risks;  was  approved  02/28/2003;  OMB 
No.  2090-0020;  expires  02/28/2006. 

Dated:  September  29,  2003. 
Sara  Hisel  McCoy, 
Acting  Director.  Collection  Strategies 
Division. 
(FR  Doc.  03-26049  Filed  10-14-03;  8:45  am] 

BILUNG  CODE  S560-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[RCRA-2003-0010;  FRL-7574-6] 

Agency  Information  Collection 
Activities;  Submission  to  OMB  for 
Review  and  Approval;  Comment 
Request;  Land  Disposal  Restrictions 
No-Migration  Variances,  EPA  ICR 
Number  1353.07,  OMB  Control  Number 
2050-0062 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  This  is  a  request  for  an 
existing  approved  collection.  This  ICR  is 
scheduled  to  expire  on  September  30, 
2003.  Under  OMB  regulations,  the 
Agency  may  continue  to  conduct  or 
sponsor  the  collection  of  information 
while  this  submission  is  pending  at 
OMB.  This  ICR  describes  the  nature  of 
the  information  collection  and  its 
estimated  burden  and  cost. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  November  14, 
2003. 

ADDRESSES:  Submit  your  comments, 
referencing  docket  it)  number  RCRA- 
2003-0010,  to  (1)  EPA  online  using 
EDOCKET  (our  preferred  method),  by 
email  to  rcra-docket@epa.gov,  or  by 
mail  to:  EPA  Docket  Center, 
Environmental  Protection  Agency, 
OSWER  Docket  (5305T),  1200 
Pennsylvania  Ave..  NW.,  Washington. 
DC  20460,  and  (2)  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB).  Attention:  Desk  Officer  for  EPA. 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Eberly.  Office  of  Solid  Waste, 
(5303W),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-8645;  fax  number: 
(703)  308-8638;  e-mail  address: 
eberly.david@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  May  19,  2003.  (68  FR  27057),  EPA 
sought  comments  on  this  ICR  piu-suant 
to  5  CFR  1320.8(d).  EPA  received  no 
comments. 


EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  RCRA- 
2003-0010.  which  is  available  for  public 
viewing  at  the  OSWER  Docket  in  the 
EPA  Docket  Center  (EPA/DC).  EPA 
West,  Room  B102,  1301  Constitution 
Ave..  NW..  Washington.  DC.  The  EPA 
Docket  Center  Public  Reading  Room  is 
open  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744.  and 
the  telephone  number  for  the  OSWER 
Docket  is  (202)  566-0740.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
h ftp -.//ivww. epa.gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice.  EPA's 
policv  is  that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material. 
CBI.  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://w\^'\\\epa.gov/ 
edocket. 

Title:  Land  Disposal  Restrictions  No- 
Migration  Variances. 

Abstract:  To  receive  a  variance  from 
the  hazardous  waste  land  disposal 
prohibitions,  owner/operators  of 
hazardous  waste  storage  or  disposal 
facilities  may  petition  the 
Environmental  Protection  Agency  to 
allow  land  disposal  of  a  specific 
restricted  waste  at  a  specific  site.  The 
EPA  Regional  Offices  will  review  the 
petitions  and  determine  if  they 
successfully  demonstrate  "no 
migration."  The  applicant  must 
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demonstrate  that  hazardous  wastes  can 
be  managed  safely  in  a  particular  land 
disposal  unit,  so  that  "no  migration"  of 
anv  hazardous  constituents  occurs  from 
the  unit  for  as  long  as  the  waste  remains 
hazardous.  If  EPA  grants  the  varianc:e. 
the  waste  is  no  longer  prohibited  from 
land  disposal  in  that  particular  unit   it 
the  owner/operator  fails  tf)  make  this 
demonstration,  or  chooses  not  to 
petition  for  the  variance,  best 
demonstrated  available  technologN 
(BOAT)  requirements  of  40  CFR  2t)8.4U 
must  he  met  before  the  hazardous 
wastes  are  pld(  >'d  in  a  land  disposal 
unit 

An  agencv  mav  not  (.oiuiut  t  ur 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displavs  a  currently  valid  OMB 
(  ontroi  number  The  OMB  control 
numbers  for  EPA's  regulations  in  40 
CFR  are  listed  in  40  C'.F'K  part  9  and  are 
identified  on  the  form  and/or 
instrument,  if  applic  able 

Bunh'n  Sttitt'iiwnt  Tiie  annual  public 
reporting  and  re(  ()rdkee()ing  burden  for 
this  collection  of  information  is 
estimated  to  average  9.50ti  hours  per 
response   Burden  means  the  total  time. 
effort,  or  financial  resources  e.xpended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  .ir  pro\itle  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technologv  and  svstems  ior  the  purposes 
of  (  olle(  ting,  v  alidating.  and  verifying 
information,  [irocessing  and 
maintaining  information,  and  disclosing 
and  prov  iding  information;  adjust  the 
existing  wavs  to  (  omplv  with  anv 
previousli'  applicable  instruction.>  ami 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information 

F^fsp(mdfnts/A tfected  Entities: 
Business  or  other  for  profit.  Federal 
government,  and  State,  Local  or  Tribal 
C'.overnrnent 

Estimated  Xumher  of  Respondents:  1 

Frequency  of  Response:  On  occasion. 

Estuniited  Total  Annual  Hour  Burden: 
3,168  hours 

Estimated  Total  Annual  Cost: 
S188,805  includes  .SO  annualized  capit.il 
orO&M  costs 

C.hani^es  in  the  Estimates:  There  is  a 
c:hdnge  of  i\  hours  in  the  total  estimated 
burden  currenth'  identified  in  the  OMB 
Inventory  of  .\pproved  iCR  Burdens. 


Dcili-il    .Sf[i!i'inl)fi  .").  20(l.i. 
Sara  Hisel  McCiov, 
Acting  Director.  Calliu  tmn  Stnilegies 
Division 
IKK  Dw:.  0.1-260^(1  Kilfd  111-14-03;  8:45  ami 

BILLING  CODE  6S60-S(KP 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OAR-2003-0081 :  FRL-7574-7] 

Agency  Information  Collection 
Activities;  Submission  to  OMB  for 
Review  and  Approval;  Comment 
Request;  Emission  Reporting 
Requirements  for  Ozone  SIP  Revision 
Relating  to  Statewide  Budgets  for  NOx 
Emissions  To  Reduce  the  Regional 
Transport  of  Ozone,  EPA  ICR  Number 
1857.03,  OMB  Control  Number  2060- 
0445 

AGENCY:  En\  ipiiiinental  Prote(.tion 
AgeiK  \  (EPAj. 
ACTION:  Notice. 


SUMMARY:  In  compliance  u  itli  the 
Paperwork  Reduction  Act  (44  U.S.C. 
.1501  et  seq.].  this  do<  ument  annf)unces 
that  an  Information  I  !olle(  tion  Kinjuest 
(ICR)  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  approv,il.  This  is  a  request 
to  renew  .m  existing  approved 
collection    This  ICR  is  scheduled  to 
expire  on  Qctn[)e:   U.  2003.  Under  OMB 
regulations,  tln'  .\gencv  mav  continue  to 
condui  t  oi  ^pmisor  the  collection  ol 
inform. itinii  ;\liile  this  submission  is 
pending  at  OMB  This  K'R  describes  the 
nature  of  the  luti  iriiiatioii  i  ollection  and 
its  •■stim.ited  burden  and  (  ost 
DATES:  .\dditioii,il  (  omments  iiia\  In- 
submitted  on  or  ttetore  November  14. 

ADDRESSES:  .Submit  vmu  (  omments. 
r>'tfreu(  ing  docket  I!)  number  OAR- 
JDOi-OOHl,  to  (1)  EPA  online  using 
EUOCkET  (our  preferred  method),  by  e- 
mail  fo  a-and-r-Dockef&epu.gov.  or  bv 
mail  to:  FP.'*  Dm  ket  r:enter. 
EnvirtJiimeiital  I'rotei  tmn  Agemv,  Mail 
Code  t.l02T.  1  JOO  Pennsylvania  Ave., 
NVV..  Washington.  DC  204f)0.  and  (2) 
OMB  at:  Otfic f  ot  Information  and 
Regulator\  Affairs.  (Office  ot 
Management  and  Budget  (OMBJ, 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  N\\  ,  Washington.  DC 
20503 

FOR  FURTHER  INFORMATION  CONTACT: 

Willi, ini  L    lotinson.  ,\ir  Oualit\' 
Strategies  and  Standards  Ui\ision. 
Ozone  Policy  Strategies  Group.  Mail 
Code  Cr).)9-02,  En\ironmental 
Protection  ,\geni  A  .  Research  Triangle 
Park.  North  Carolina  2771 1,  telephone 


number:  (919)  541-5245;  fax  number: 
(919)  541-0824;  e-mail  address: 
Johnson.  WilliamL@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12, 
On  July  11,  2003  (68  FR  41335),  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  has  received 
one  comment  and  has  addressed  the 
comment  received. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OAR- 
2003-0081.  which  is  available  for  public 
viewing  at  the  Air  and  Radiation  Docket 
and  Information  Center  in  the  EPA 
Docket  Center  (EPA/DC).  EPA  West, 
RoomBl02,  1301  Constitution  Ave., 
N\V.,  Washington,  DC.  The  EPA  Docket 
Center  Public:  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holida\s.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744.  and 
the  telephone  number  fur  the  Air  and 
Radiation  Docket  and  Information 
Center  is  (202)  566-1742.  An  electronic 
\'ersion  (jf  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http:/ /www. epa.gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
acc:ess  those  dot:urnents  in  the  public 
docke't  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  kf;y  in  the  docket  ID  number 
identified  above. 

Anv  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice.  EPAs 
policv  is  that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
\iewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  bv  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
\ersion  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (Mav 
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31,  2002),  or  go  to  http://www.epa.gov/ 
edocket. 

Title:  Emission  Reporting 
Requirements  for  Ozone  SIP  Revisions 
Relating  to  Statewide  Budgets  for  NOx 
Emissions  to  Reduce  the  Regional 
Transport  of  Ozone. 

Abstract:  States  which  are  subject  to 
the  NOx  SIP  call  are  required  to  collect 
data  on  NOx  amissions  and  submit  this 
data  to  EPA.  Data  from  large  NOx 
sources  which  States  are  requiring  to  be 
controlled  to  meet  the  State  NOx  budget 
must  be  reported  annually  for  the  ozone 
season.  States  must  report  NOx 
emissions  from  all  sources  trieimially. 
In  order  to  report  this  data.  States  must 
require  large  sources  of  NOx  emissions 
to  monitor  emissions  and  report 
emissions  to  the  State  or  to  EPA. 
Resources  must  be  expended  by  sources 
to  install  and  calibrate  emission 
monitors  and  to  collect  and  report 
emissions  data.  This  data  is  necessary  to 
allow  EPA  to  assess  the  ability  of  States 
to  meet  their  NOx  budgets  allocated 
under  the  NOx  SIP  call.  The  data 
submission  is  not  voluntary.  It  is 
required  under  40  CFR  51.122.  All 
emissions  data  received  by  EPA  will  be 
treated  as  public  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9  and  are 
identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  aimual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  142  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency. This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  21 
States  plus  the  District  of  Columbia, 
industries  with  large  boilers,  electrical 
generating  units  or  power  plants, 
cement  kilns. 


Estimated  Number  of  Respondents: 
2,467. 

Frequency  of  Response:  quarterly, 
annually,  triennially. 

Estimated  Total  Annual  Hour  Burden: 
492,192. 

Estimated  Total  Annual  Cost: 
$53,856,580  which  includes 
$16,136,170  annualized  capital, 
$12,606,505  O&M  costs  and  $25,113,907 
labor  costs. 

Changes  in  the  Estimates:  There  is  a 
increase  of  207,446  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  increase  is  a  result  of  the 
fact  that  during  the  first  three  years  of 
the  information  collection  (i.e.,  2000 
through  2002,1  only  a  part  of  the  sources 
covered  by  the  NOx  SIP  call  were 
required  or  expected  to  install  controls 
and  begin  collecting  and  reporting 
emissions  data.  During  the  period  2003 
through  2005  most  sources  covered  by 
the  NOx  SIP  call  are  expected  to  be  in 
compliance  with  the  regulations  and 
thus  subject  to  monitoring  emissions 
and  reporting.  This  change  is  due  to  the 
phasing  in  of  program  requirements 
over  a  period  of  time. 

Dated:  September  30,  200.3. 
Doreen  Sterling, 

Acting  Director,  Collection  Strategies 

Division. 

(FR  Doc.  03-26051  Filed  10-14-03;  8:45  am] 

BILUNG  COOe  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7574-4] 

National  Dialogue  on  EPA's  Draft 
Report  on  the  Environment,  2003 

AGENCY:  U.S.  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

summary:  The  Office  of  Environmental 
Information,  the  Office  of  Research  and 
Development  and  EPA's  Regional 
Offices  are  conducting  national  dialogue 
sessions  with  a  broad  spectrum  of 
stakeholders  to  solicit  feedback  on  the 
Draft  Report  on  the  Environment  issued 
June  23,  2003.  EPA  will  conduct  five 
sessions  and  will  invite  representatives 
from  Federal,  State,  and  local 
governments,  tribes,  academia,  non- 
governmental organizations,  and 
business  and  industry.  Interested 
members  of  the  general  public  may 
attend  the  meetings  and  will  have  an 
opportunity  to  provide  comment  at  an 
appointed  time  during  the  session. 
Because  space  is  limited,  those  planning 
to  attend  must  RSVP  to  the  individual 


listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  no  later  than  one  week  before 
the  meeting.  The  information  contact 
will  also  provide  the  specific  meeting 
locations  in  the  cities  listed  below  as 
well  as  directions. 
DATES:  The  dates  for  the  dialogue 
sessions  are: 

1.  November  6.  2003  9  a.m.  to  4:30  PM, 
Chicago,  IL 

2.  November  13.  2003,  9  a.m.  to  4:30 
PM,  Atlanta,  GA 

3.  November  18,  2003,  9  a.m.  to  4:30 
PM,  San  Francisco.  CA 

4.  November  20,  2003,  9  a.m.  to  4:30 
PM,  Seattle,  WA 

5.  December  12,  2003,  9  a.m.  to  4:30  PM. 
Dallas,  TX 

FOR  FURTHER  INFORMATION  CONTACT: 
Dawn  Banks-Waller,  Office  of 
Environmental  Information,  Office  of 
Information  Analysis  and  Access, 
Environmental  Analvsis  Division. 
(2842T),  U.S.  EPA,  1200  Pennsylvania 
Ave  NW.,  Washington,  DC  20460. 
Telephone  (202)  566-0625,  fax  (202) 
566-1066  or  e-mail  banks- 
waller.  dawn@epa  .gov. 

SUPPLEMENTARY  INFORMATION:  On  June 
23,  2003,  EPA  released  the  Draft  Report 
on  the  Environment  (RoE)  and  its 
accompanying  Technical  Document. 
The  report  presents  EPA's  first-ever 
national  picture  of  the  U.S. 
environment.  The  report  describes  what 
EPA  knows — and  doesn't  know — about 
the  current  state  of  the  environment  at 
the  national  level,  and  how  the 
environment  is  changing.  The  report 
highlights  the  progress  our  nation  has 
made  in  protecting  its  air,  water,  and 
land  resources  and  describes  the 
measures  that  can  be  used  to  track  the 
status  of  the  environment  and  human 
health. 

EPA  has  issued  the  report  as  a  draft 
to  stimulate  dialogue  and  invite  input 
into  developing  and  improving 
environmental  indicators  in  the  future. 
The  national  dialogue  sessions  are  a  first 
step  in  soliciting  feedback  on  the  report 
and  will  focus  on: 

•  Assessing  the  quality,  structure, 
relevance,  appropriateness  of,  and 
needed  improvements  to  the  report, 

•  Identifying  additional  or  new 
questions/indicators,  changes  in 
indicators,  gaps,  indicator 
improvements,  etc..  and 

•  Assessing  the  use  of  the  report  for 
planning  and  decision-making. 
Feedback  obtained  from  these  sessions 
will  be  used  to  shape  the  next  and 
future  editions  of  the  report. 

To  view,  download,  or  order 
hardcopies  of  the  RoE  and  the  Technical 
Document  or  to  provide  comments  on 
the  documents,  please  visit  the  EPA 
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Environmental  Indicators  Initiative  VVeh 
site  at  http  '/^^^^^v^'pa  iiov/ indicators/ 

Dated:  October  :i.  JDUi 
Klaine  G.  Stanlev, 

Din'(  tiir.  Offii  t'  uj  Information  Analysis  and 
Access. 

IFK  Hni     m-2R052  Filed  10-14-03:  8:45  ami 
atLLING  CODE  S560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0001 :  FRL-7330-91 

National  Pollution  Prevention  and 
Toxics  Advisory  Committee;  Notice  of 
Public  Meeting 

AGENCY:  EnvininnuMital  Prritt'i  turn 
Agency  iEPAj, 
ACTION:  .Notice 


SUMMARV:  I  nder  the  Federal  Advisory 

Committee  Act  (FACA).  5  U.S.C.  App.  2 
(Public  Law  92-463).  EPA  gives  notice 
of  a  2-(lay  meeting  of  the  National 
Pollution  Prevention  and  Toxii  s 
Acivisorv  Committee  (N'PPTAC;)  The 
purpose  of  the  N'PPTAC  is  to  provide 
advice  and  recommendations  to  EPA 
regarding  the  overall  policv  and 
operations  of  the  programs  of  the  Office 
of  Pollution  Prf\>'ntiiin  hikI  Toxics 
(OPPT) 

DATES:  The  nieeting  will  be  h^'ld  uii 
November  4,  200.^,  from  1   if)  p  in.  to 
5:,30  p  m  .  and  November  5   2f)()V  from 
8;30  a.m.  to  4  p.ni 

Registration  to  attend  the  meeting, 
identified  as  N'PPTAC  November  2003 
meeting,  must  be  received  on  or  before 
October  24.  2003    Registration  will  be 
also  accepted  at  the  meeting 

Requests  to  provide  oral  comments  at 
the  meeting,  identified  a>  N'PPTAC 
November  2003  meeting,  must  be 
received  in  writing  on  or  before  October 
27,  2003 

Written  comments,  identified  as 
N'PPTAC  November  2003  meeting,  mav 
be  submitted  at  anv  time  Written 
comments  received  on  or  before  October 
27.  2003  will  be  forwardt-d  to  the 
NPPTA(;  members  prior  to  or  at  the 
meeting 

ADDRESSES:  The  meeting  will  be  held  at 
Kev  Bridge  Marriott,  1401  Lee  Highway. 
ArlingKm.  VA  22209. 

For  address  information  cont  erning 
registration,  the  submission  of  written 
comments,  and  requests  to  present  oral 
comments,  refer  to  I'nit  I   of  the 
SUPPLEMENTARY  INFORMATION 

FOR  FURTHER  INFORMATION  CONTACT:  For 

genpml  information  contact  Barbara 
Cunningham,  Director,  Environmental 


Assistance  Division  (7408M),  Office  of 
Pollution  Prevention  and  Toxics, 
Envircmmental  Protei:tion  Agency.  1200 
PennsvKania  .Vvc  .  NW..  Washington, 
DC  204bO-0001.  telephone  number: 
(202)  554-1404;  e-mail  address:  TSCA- 
Hotlinf"<i,rfHi  ^ov 

For  tfchnical  mlornuition  contact: 
Mary  Haidev.  Designated  Federal 
Officer,  Office  of  Pollution  Prevention 
and  Toxics  (7401M),  Environmental 
Protec  tion  .Ageni  V.  1200  F'ennsvlvania 
Ave.,  NW..  Washington,  DC  204bO- 
0001;  telephone  number:  (202)  564- 
9891;  e-mail  address: 
npf>t(U   oppt"  >'pii  goi' 

SUPPLEMENTARY  INFORMATION: 
I.  (ienera!  Information 

.\   lh)fs  thi^  .\i  ti!)ti  Af)iil\  to  Me? 

This  action  is  directed  to  the  publii 
in  general,  and  may  be  of  particular 
interest  to  those  persons  who  have  an 
interest  in  or  may  b"  re(|uired  to  manage 
pollution  prevention  and  to.xu  (  hemical 
programs,  indiv  iduals,  nr  groups 
concerned  with  en\  iromiiental  justice, 
t:hiklren's  health,  or  aiiuiiiil  welfare,  as 
they  relate  to  OPPT's  programs  under 
the  Toxic  Substances  (iontrol  Act 
ITSCA)  and  the  Pollution  Prevention 
Act  (PPA).  Since  other  entities  mav  also 
be  interested,  the  Agencv  has  not 
attempted  to  describe  all  the  specific 
entities  th<it  m.iv  be  interested  in  the 
activities  of  the  NPPTAC   If  you  have 
any  questions  regarding  the 
applicabilitv  of  this  action  to  a 
partu  ular  entity,  consult  the  technical 
p.Tsiiii  listed  under  FOR  FURTHER 
INFORMATION  CONTACT 

To  submit  ivrittrn  i nmmcrtts  to  the 
docket'  Idi'iitilv  the  submission  as 
OPPT-2()()2-()001  docket.  NPPTAC 
.November  2003  meeting. 

Elt'ctronicallv  At  bttp-// 
www.npa  ^ov/fdoi  kct  .  seart  h  for 
()PPT-20()2-00()l.  and  follow  the 
directions  to  submit  comments. 

Bv  mail:  Envinmmental  Protection 
Agency,  EPA  Docket  Center  (EPA/DC). 
OPPT-2002-O0()  1 ,  74()7T,  1200 
Pennsylvania  Ave.,  NW  .  Washington. 
DC  20460-0001 

To  register  tn  attend  the  meeting:  Pre- 
r»'gistrHtii)ii  for  the  .November  2003 
NPPTAC  meeting  and  requests  for 
special  accommodatiims  mav  be  made 
by  visiting  the  NPPTAC !  web  site  at: 
http:/ /www  ppa.gov/oppt/npptac/ 
meetings.htm  Registration  will  also  be 
available  at  the  meeting.  Special 
acf  ommodations  mav  .ilso  be  requested 
bv  calling  (202)  .^f)4-9«91  and  leaving 
vour  name  and  telephone  number. 

To  request  an  opportunity  to  provide 
oral  cimiments:  You  must  register  first 
in  order  to  request  an  opportunity  to 


provide  oral  comments  at  the  meeting. 
To  register  visit  the  NPPTAC  web  site 
at :  bttp ://www. epa.gov/oppt/npptac/ 
meetings. btm.  If  you  have  problems 
downloading  the  registration  form,  e- 
mail  us  at  npptac.oppt@epa.gov  or  leave 
a  message  at  (202)  564-9891.  Please 
indicate  your  name  and  telephone 
number. 

B  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information:' 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPPT-2002- 
0001.  The  official  public  docket  consists 
of  the  documents  specifically  related  to 
the  NPPTAC,  any  public  comments 
rec:eived,  and  other  informaticm  related 
to  the  NPPT.AC.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  inc;lude  Confidential  Business 
Information  (C-BI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  EPA's  Docket 
C;enter.  Km.  Bl02-Reading  Room.  EPA 
West,  1301  Constitution  Ave.,  NW,, 
Washington,  DC.  EPA's  Docket  Center  is 
open  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  EPA's  Docket  Center  Reading 
Room  telephone  number  is  (202)  566- 
1744  and  the  telephone  number  for  the 
OPPT  Docket,  which  is  located  in  EPA 
Docket  Center,  is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
b  ttp  ://ivww.epa  gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://v\'ww. epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
at  cess  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number, 

II.  Background 

The  proposed  agenda  for  the  NPPTAC 
meeting  includes  items  related  to  the 
chemical  management  and  pollution 
prevention  programs  at  OPPT,  for 
example:  Existing  Chemicals  Program, 
including  the  High  Production  Volume 
Challenge  Program.  New  Chemicals 
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Program,  Pollution  Prevention,  Risk 
Assessment,  Risk  Management,  Risk 
Communication,  and  coordination  with 
States,  Tribes,  and  other  stakeholders. 
The  meeting  is  open  to  the  public. 

in.  How  Can  I  Request  to  Participate  in 
this  Meeting? 

You  may  register  to  attend  the 
meeting  by  filling  out  the  registration 
form  according  to  the  instructions  listed 
under  Unit  I.A.  Please  note  that 
registration  will  assist  in  planning 
adequate  seating;  however,  members  of 
the  public  can  register  the  day  of  the 
meeting,  therefore  all  seating  will  be 
available  on  a  first  come,  first  serve 
basis. 

Please  make  sure  to  indicate  in  your 
registration  if  you  require  special 
accommodations.  In  order  to  provide 
special  accommodations,  the  request 
should  be  received  by  October  22.  2003. 

Requests  to  provide  oral  comments  at 
the  meeting  must  be  submitted  in 
writing  on  or  before  October  27,  2003, 
with  a  registration  form.  Please  note  that 
time  for  oral  comments  may  be  3  to  5 
minutes  per  speaker,  depending  on  the 
number  of  requests  received. 

You  may  submit  written  comments  fo 
the  docket  listed  under  Unit  I.B.  Written 
comments  can  be  submitted  at  any  time. 
If  written  comments  are  submitted  on  or 
before  October  27,  2003,  they  will  be 
provided  to  the  NPPTAC  members  prior 
to  or  at  the  meeting.  If  you  provide 
written  comments  at  the  meeting,  35 
copies  will  be  needed. 

Do  not  submit  any  information  that  is 
considered  CBI. 

List  of  Subjects 

Environmental  protection,  NPPTAC, 
Pollution  prevention.  Toxics,  Toxic 
chemicals.  Chemical  health  and  safety. 

Dated:  October  8.  2003. 
Margaret  Schneider, 

Acting  Director,  Office  of  Pollution, 

Prevention,  and  Toxics. 

|FR  Doc.  03-26053  Filed  10-14-03;  8:45  am] 

BILLING  COOE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-O331 ;  FRL-7329-6] 

Pesticide  Products;  Registration 
Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  receipt 
of  an  application  to  register  a  pesticide 
product  containing  a  new  active 
ingredient  not  included  in  any 


previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments,  identified  by 
the  docket  ID  number  OPP-2003-0331, 
must  be  received  on  or  before  November 
14,  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leonard  Cole,  Regulatory  Action  Leader. 
Biopesticides  and  Pollution  Prevention 
Division  (751 IC),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (703)  305-5412;  e-mail  address: 
coIe.leonard@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  ai'e 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particuleir  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0331.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 


Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  -.11  www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://wT\'w.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  dociunents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
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other  information  whose  disclosure  is 
restricted  hv  statute  When  EPA 
identifies  a  comment  containing 
copyrighted  materidl,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  plai;e(l  in 
EPA's  electronic  public  docket  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  r;omments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  doc:ket  will  be 
transferred  to  EPA's  electronii;  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic:  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  bv  the  docket  staff 

C.  How  and  to  Whoni  Do  I  Submit 
Comments^ 

You  may  submit  comments 
electronically,  bv  mail,  or  through  hand 
deliverv 'courier  To  ensure  proper 
receipt  bv  EPA.  identifv  the  appropriate 
docket  ID  number  in  ^h^'  subject  line  on 
the  first  page  of  your  comment  Please 
ensure  that  vour  comments  are 
submitted  within  the  specified  comment 
period  (Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late.  '  EPA  is  not  required  to 
consider  these  late  comments   If  vou 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit.  EPA  recommends  that  vou  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  vour 
comment.  Also  include  this  contact 
information  on  the  outside  of  anv  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contaf;t  vou 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  cm  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  vou  for  clarification. 


EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockpts.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPAs  preferred  method  for  receiving 
comments.  Co  directly  to  EPA  Dockets 
at  http  //^^^\^y  epa.i^ov/pdockft.  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  'search,"  and  then  key  in 
docket  ID  number  OPP-200,3-0331.  the 
svstem  is  an   "anonvmous  access" 
system,  which  means  EPA  will  not 
know  your  identitv.  e-mail  address,  or 
other  cuntaci  information  unless  you 
provide  it  in  the  bod\'  of  \'our  comment. 

ii.  E-nuiil  Ciomments  may  be  sc^nt  by 
e-mail  to  opp-docket<&ep(i.j^ov. 
Attention:  Docket  ID  Number  OPP- 
2003-0331.  In  ciintrast  to  EPA's 
electronic  public  docket.  EP.-\'s  e-mail 
system  is  not  an   "anonvmous  access  " 
system.  If  you  send  an  e-mail  comment 
dircH  tl\  to  the  docket  without  going 
through  EP.-\'s  electronic  public  docket, 
EPAs  e-mail  system  automatically 
captures  vour  e-mail  address.  E-mail 
addrt'sses  that  are  .lutomafically 
taptureii  b\  EP.^'s  e-mail  system  are 
iiu:lutied  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  I  'nit  I.C.2.  These  electronic 
submissions  will  be  act:epted  in 
WordPerfect  or  A,SC11  file  format.  Avoid 
the  use  of  special  characters  and  aivy 
form  of  encryption. 

2.  By  mail.  .Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  (Jffice 
of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW..  Washington, 
DC  204BO-O001.  Attention:  Docket  ID 
Number  OPP-20()3-0331. 

3.  Bv  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pestii  ide  Programs  (OPP), 
Environmental  Protection  Agency,  Km. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy  .  Arlington.  V'A,  Attention: 
Docket  ID  Number  OPP-2003-0331 
.Such  deliveries  are  wnly  accepted 
during  the  docket's  pormal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
A^encv^ 

Do  not  submit  information  that  you 
consider  to  be  C'BI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 


CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI.  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  Registration  Applications 

EPA  received  an  application  as 
follows  to  register  a  pesticide  product 
containing  a  new  active  ingredient  not 
included  in  any  previously  registered 
product  pursuant  to  the  provision  of 
section  3(c)(4)  of  FIFRA.  Notice  of 
receipt  of  this  application  does  not 
imply  a  decision  by  the  Agency  on  the 
application. 
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Product  Containing  an  Active  Ingredient 
Not  Included  in  Any  Previously 
Registered  Product 

File  Symbol:  67979-G.  Applicant. 
Syngenta  Seeds,  3054  Comwallis  Road, 
Research  Triangle  Park,  NC  27709-2257. 
Product  name:  VIP3A  Insect  Control 
Protein.  Type  of  product:  Plant- 
incorporated  protectant.  Active 
ingredient:  Bacillus  thuringiensis  VIP3A 
insect  control  protein  as  expressed  in 
Event  COT102  cotton  plants.  Proposed 
classification/Use:  None.  For  a  seed 
increase  registration. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest. 

Daind:  September  30,  2003. 

lanet  L.  Andersen, 

Director,  Biopestirides  and  Pollution 
Division.  Office  of  Pesticide  Programs. 

|FR  Doc.  03-25809  Filed  10-14-03;  8:45  am) 

BILLING  CODE  656fr-50-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Ban  it  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applicatioHS  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  7, 
2003. 

A.  Federal  Reserve  Bank  of  Kansas 
Qty  (James  Hunter,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Bancorp  III,  Stillwell,  Kansas;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  First  Bank  of  Kansas  City. 
Kansas  City,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  9,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-26085  Filed  10-14-03:  8:45  am] 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the    . 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
s-tandards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  \^'ww. ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reser\'e  Bank 
indicated  or  the  offices  of  the  Board  of 


Governors  not  later  than  October  24, 
2003. 

A.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Western  Bancshares,  Inc.,  Van 
Horn,  Texas,  and  Western  Financial  of 
Texas,  Inc.,  Wilmington.  Delaware;  to 
acquire  100  percent  of  the  voting  shares 
of  First  National  Bank,  Lubbock,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
.System.  October  9.  2003. 
Margaret  M.  Shanks, 

Assistant  Secretary  of  the  Board. 

IFR  Doc.  03-26105  Filed  10-14-<J3:  8:45  am] 

BILUNG  CODE  6210-01-8 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System 

TIME  AND  date:  11:30  a.m..  Monday, 
October  20,  2003. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  20th  and  C 
Streets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salan,'  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  A.  Smith,  Director.  Office  of 
Board  Members:  202-452-2955. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202^52-3206  beginning  at 
approximatelv  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
wwiv.federalreser^'e.gov  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  October  10.  2003. 
Robert  deV.  Frierson. 

Deputy  Se(  retary  of  the  Board. 

IFR  Do( .  03-26219  Filed  10-10-03:  2:38  pni) 

BILLING  CODE  6210-01-*» 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttie  Secretary 

[Document  Identifier:  OS-0937-0200/OS- 
0990-0220] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Office  of  the  Secretary.  HH.S 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Office  of  the  Secretary  (OS).  Department 
of  Health  and  Human  Services,  is 
publishing  the  following  summary  of 
proposed  collections  for  public 
comment.  Interested  persons  are  invited 
to  send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  anv 
of  the  following  subjects;  (1)  The 
necessity  and  utilit\'  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  qualit\ , 
utility.  a.nd  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collec;tion  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

*i  Tvp^  of  Information  Collection 
RfLjufst-  Extension  of  Currently 
.\pproved  Collection: 

Title  of  Information  (AiJhction   HHS 
Payment  Management  forms. 

Form/OMB  \'n    OS-t)937-02U0. 

I'se  The  PSC-270  is  used  to  request 
advance  or  reimbursement  payments  to 
grantees.  It  serves  in  place  of  the  SF- 
270  The  PSC-272  is  used  to  monitor 
cash  advances  made  to  grantees  and  the 
collect  disbursement  data.  It  serves  in 
place  of  the  SF-272. 

Frequency  On  occasion  and 
quarterly; 

Affected  Public:  State,  local,  or  tribal 
governments,  business  or  other  for 
profit,  non  for  profit  institutions; 

Annual  .\umber  of  Respondents: 
1H.490; 

Total  Annual  Responses:  73,560; 

Average  Burden  Per  Response:  15 
minutes  to  3  hours; 

Total  Annual  Hours:  220,980. 

#2  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection: 

Title  of  Information  Collection: 
Voluntary  Industr\'  Partner  Surveys  to 
Implement  E  ().  12862. 

Form/OMB  \o    OS-099()-0220; 

L'se:  DHHS  will  survey  its  partners 
and  stakeholders  to  learn  how  they  feel 
about  departmental  services.  The 


information  will  be  used  to  identify 
ways  to  improve  the  efficiency,  quality, 
timeliness,  and  cost  effective  ways  to 
provide  servic:es  to  the  public. 

Frequency:  On  occasion; 

Affected  Public:  Business  or  other  for 
profit,  not  for  profit  institutions.  State, 
local,  or  tribal  government; 

Annual  Number  of  Respondents: 
4.680; 

Total  Annual  Responses:  4680; 

Average  Burden  Per  Response:  15 
hours; 

Total  Annual  Hours:  902. 

To  obtain  t;opies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposetl  paperwork  collections 
referenced  above,  access  the  HH.S  Web 
site  address  at  http://www.hhs.gov/ 
oirm/mfocnllect/pending/  OT  e-mail  your 
request,  inc  luding  your  address,  phtine 
number.  OMB  number,  and  OS 
document  identifier,  to 
lohn.Burkefihhs.gov,  or  call  the  Reports 
Clearance  Office  on  (202)  690-8356. 
Written  comments  and 
rec:ommendations  for  the  proposed 
intornicition  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  OS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
Department  of  Health  and  Human 
Services,  Office  of  the  Secretary. 
Assistant  Secretary  for  Budget. 
Technology,  and  [-"inance.  Office  of 
Information  and  Resource  Management, 
Attention;  |ohn  Burke  (0937-0200/ 
0990-0220),  Room  531-H,  200 
Independence  .Avenue.  .SW  . 
Washington  DC  20201. 

Dated:  October  6.  2003 
John  P   Burke,  III. 

UflKt'  ul  the  Sfcntary.  Paperwork  Redui  tu>n 
Act  Reports  Clearance  Officer 
'FR  [)ci(     0,!-260.56  FiU-ci   l()-14-0:t.  H-4.^)  rtinl 
BILUNG  CODE  416S-17-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Agency  for  Healthcare  Research 
and  Quality.  HHS. 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
intention  of  the  Agency  for  Healthcare 
Rt'sean  h  and  Quality  (AHRQ)  to  request 
th.it  the  Office  of  Management  and 
Budget  (OMB)  allow  the  piroposed 
information  collection  project:  "Medical 
Expenditure  Panel  Survey — Medical 


Provider  Component  (MEPS-MPC)  for 
2003"  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  {44  U.S.C. 
3506(e)(2)(A)).  AHRQ  invites  the  public 
to  comment  on  this  proposed 
information  collection. 
DATES:  Comments  on  this  notice  must  be 
received  by  December  15.  2003. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  Cynthia  D.  McMichael, 
Reports  Clearance  Officer.  AHRQ.  540 
Gaither  Road,  Room  #5022,  Rockville, 
MD  20850. 

Copies  of  the  proposed  collection 
plans,  data  collection  instruments,  and 
specific  details  on  the  estimated  burden 
can  be  obtained  from  the  AHRQ  Reports 
Clearance  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  D.  McMichael.  AHRQ.  Reports 
clearance  Officer,  (301)  427-1651. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Project 

"Medical  Expenditure  Pane!  Survey — 
Medical  Provider  Components  (MEPS- 
MPC)  for  2003". 

The  MEPS-MPC  is  a  survey  of 
hospitals,  physicians  and  other  medical 
providers.  The  purpose  of  this  survey  is 
to  supplement  and  verify  the 
information  provided  by  respondent 
households  participating  in  the 
household  component  of  the  MEPS 
(MEPS-HC)  about  their  use  of  medical 
services  in  the  United  States. 

With  the  permission  of  members  of 
the  households  surveyed  in  the  MEPSC- 
HC.  AHRQ  contractor  will  contact  the 
medical  providers  of  the  HC  survey 
respondents  to  determine  the  actual 
dates  of  service,  the  diagnoses,  the 
services  provided,  the  amount  that  was 
charged,  the  amount  that  was  paid  and 
the  source  of  payment.  Thus,  the  MPC 
is  derived  from  or  is  based  upon  the 
core  survey,  (MEPS-HC)  and  will 
improve  the  quality  of  the  core  survey 
data. 

The  Medical  Expenditure  Panel 
Survey  Household  Component  (MEPS- 
HC)  conducted  in  2003,  will  provide 
annual  estimates,  based  upon  a  national 
representative  sample,  of  health  care 
use,  expenditures,  sources  of  payment 
and  insurance  coverage,  for  the  U.S. 
civilian  non-institutionalized 
population  for  2003.  Data  from  medical 
providers  linked  to  household 
respondents  in  the  MEPS  Household 
component  for  calendar  year  2003,  will 
be  collected  beginning  2004  and 
continuing  into  the  year  2005.  MEPS  is 
co-sponsored  by  the  Agency  for 
Healthcare  Research  and  Quality 
(AHRQ)  and  the  National  Center  for 
Health  Statistics  (NCHS). 
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Data  Confidentiality  Provisions 

MEPS  data  confidentiality  is 
protected  under  the  AHRQ  and  NCHS 
r.onfidentiaHty  statues,  section  308(d) 
and  section  924(c)  of  the  Public  Health 


Service  Act  (42  U.S.C.  242m(d)  and  42 
U.S.C.  299c-3(c),  respectively). 

Methods  of  Collection 

The  Medical  Provider  Survey  will  be 
conducted  predominantly  by  telephone. 


but  may  include  self-administered  mail 
surveys,  if  requested  by  the  respondent. 
The  MPC  for  Calendar  year  2003 
estimated  annual  hour  burden  is  as 
follows: 


I 


Type  of  provider 


Number  of  re- 
spondents 


Average  No, 
of  patients/pro- 
vider 


Number  of  pa- 
tient/provider 
pairs 


Average  No 
of  events/pa- 
tient 


Average  bur- 
den/event 
(minutes) 


Total  flours  of 
burden 


MPC  2003: 

Hospital  Office-based  

5.095 

16.031 

15.879 

505 

7.481 

2.2 
1.3 
1.4 
1.1 
2.6 

11.210 
20,840 
22.230 
555 
19,450 

3.2 
3.5 
1.3 
5.8 
10.3 

5 
5 
5 
.  S 
3 

2  977 

Doctor  

Separately  Billing  doctor 

Home  Healtfi  

6054 

2,399 

267 

Pharmacy  

10017 

Total  

44.991 

74.285     

21.714 

Request  for  Comments 

In  accordance  with  the  above  cited 
legislation,  comments  on  the  AHRQ 
information  collection  are  requested 
with  regard  to  any  of  the  following: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  AHRQ, 
including  whether  the  information  will 
have  practical  utility:  (b)  the  accuracy  of 
the  AHRQ's  estimate  of  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
upon  the  respondents,  including  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval  of  the  proposed  information 
collection.  All  comments  will  become  a 
matter  of  public  record. 

Dated:  October  9,  2003. 
Carolyn  M.  Clancy, 

Dirt'ctor. 

|FR  Doc.  03-26093  Filed  10-14-03;  8:45  am] 

BILLING  CODE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Suspension  of  a  LatMratory  Which  No 
Longer  Meets  Minimum  Standards  to 
Engage  in  Urine  Drug  Testing  for 
Federal  Agencies 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  AdministratioRfHHS. 

action:  Notice. 


summary:  The  Department  of  Health  and 
Human  Services  routinely  publishes  a 
list  of  laboratories  in  the  Federal 
Register  that  are  currently  certified  to 
meet  standards  of  Subpart  C  of  the 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29925)  dated  June  9,  1994.  This 
notice  informs  the  public  that  effective 
October  6,  2003  the  following 
laboratory's  certification  is  suspended: 

Doctors  Laboratory.  Inc.,  2906  Julia 
Drive,  P.O.  Box  2658,  Valdosta,  Georgia 
31602. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  M.  Bush,  Ph.D.,  Division  of 
Workplace  Programs,  CSAP.  5600 
Fishers  Lane,  Rockwall  II,  Suite  815. 
Rockville,  Maryland  20857,  301-443- 
6014  (voice),  301-443-3031  (fax). 

Anna  Marsh, 

Acting  Executive  Officer.  SAMHSA. 

[FR  Doc.  03-2,5982  Filed  10-14-03;  8:45  am] 

BILUNG  CODE  4160-20-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[USCG-2003-16224] 

Commercial  Fishing  Industry  Vessel 
Safety  Advisory  Committee 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Commercial  Fishing 
Industrv  Vessel  Safetv  Advisory 
Committee  (CFIVSAC)  will  meet  to 
discuss  various  issues  relating  to 
commercial  vessel  safety  in  the  fishing 
industry.  The  meetings  are  open  to  the 
public. 

DATES:  CFIVSAC  will  meet  on 
November  12  and  13,  2003,  from  8  a.m. 
to  5  p.m.  The  meetings  may  close  early 


if  all  business  is  finished.  Requests  to 
make  oral  presentations  should  reach 
the  Coast  Guard  on  or  before  October  22. 
2003.  Written  material  for  distribution 
at  the  meeting  should  reach  the  Coast 
Guard  on  or  before  November  5.  2003. 
Requests  to  have  a  copy  of  your  material 
distributed  to  each  member  of  the 
committee  should  reach  the  Coast  Guard 
on  or  before  November  1.  2003.  Send 
written  material  with  25  copies  and 
requests  to  make  oral  presentations  to 
Ensign  Ken  Rocknold,  Commandant  (G— 
MOC-3).  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street  SW.. 
Washington,  DC  20593-0001.  This 
notice  is  available  on  the  Internet  at 
http://i\'W'Vi\dms.dot.go\'. 

ADDRESSES:  CFIVSAC  will  meet  at  the 
Omni  Shoreham  Hotel,  2500  Calvert 
Street,  NW.,  Washington  DC  20008.  The 
World  Wide  Web  site  can  be  found  at: 
http://wH'H'.omnihoteIs.com. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Ken  Vazquez,  Assistant  to 
the  CFIVSAC  Executive  Director, 
telephone  (202)  267-0478.  fax  (202) 
267-0506.  You  can  also  visit  the 
CFIVSAC  World  Wide  Web  site  at: 
http://w'\\'\v.uscg.mil/hq/g-m/cf\-s/ 
rfivac.htm  for  up  to  date  meeting 
information  and  a  listing  of  the  past 
meeting  minutes. 
SUPPLEMENTARY  INFORMATION:  The 
Commercial  Fishing  Industry  Vessel 
Safetv  Advisory  Committee  (CFIVSAC) 
will  meet  to  discuss  various  issues 
relating  to  commercial  vessel  safety  in 
the  fishing  industry.  The  meetings  are 
open  to  the  public. 

Notice  of  the  meetings  is  given  under 
the  Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agenda  of  Meeting 

The  agenda  includes  the  following: 
(1)  Approval  of  last  meeting's, 
minutes. 
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(2j  Repurt  from  the  Coast  Guard  (in 
the  status  iif  legislative  change 
proposals  and  reguiatorv  projects  with 
respect  to  mandatorv  exams,  training 
requirements,  stability  requirements, 
and  mimersion  suit  requirements 

(3)  Updated  status  report  from  the 
Cloast  Guard  on  casualtv  dat.i  and 
statistics. 

(4)  Presentation  on  Maritime 
Transportation  Security  Ac:t  of  2002  .luci 
.\utomatir  Identification  System  as 
related  to  fishim;  \essels 

15)  Distuissions  and  working  grou[) 
sessions  by  the  subc:omnuttees  on  risk 


based  examinations,  boundary 
training 

Prticedural 


ine  and 


niblic. 


The  meetings  are  open  tn  th' 
Please  note  the  met-ting^  m,i\  i  lo^e  early 
if  all  business  i>  finished.  At  the  Ch  ur  s 
discretion,  members  of  the  public  ind\ 
make  presentations  during  the  meeting. 
It  \ou  would  like  to  make  an  oral 
prf'>entation  at  the  meeting,  please 
notif\  the  Executue  Director  no  later 
than  October  2  2    200  i   Written  material 
for  distributiDii  ,it  the  meeting  should 
reach  the  Goast  Ciuard  no  later  than 
Noyember  5,  2003.  U  you  would  like  a 
copy  of  your  material  distributed  to 
eac  h  member  of  the  comnnttee  in 
,id\  ance  of  the  meeting,  please  submit 
2.'^  copies  to  the  Executiye  Director  no 
later  than  Xovpmber  1.  2003 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  the  Executive  Director 
as  soon  as  possible  but  no  later  than 
Novembers,  2003, 

Dated:  October  7.  2003. 
(oseph  I.  Angelo. 

Dirfitor  of  Standards.  Marine  Safety.  Securil\ 

&■  Environmental  Protection. 

'FR  IV..    ni^2r,n:!l  Filed  10-14-0.-?:  8:4.5  amj 

BILLING  CODE  4910-1&-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1494-DR] 

Delaware;  Amendment  No.  2  to  Notice 
of  a  Majoi  Disaster  Declaration 

agency:  Federal  Fmergenry 
Managt>nu'nt  Agency.  Emergency 
Preparedness  and  Kesprjuse  Directorate. 
Department  ot  Komejand  Sei  urit\' 
action:  Siotice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Delaware  (FEMA-1494-DR),  dated 
September  20.  2003.  and  related 
determinations 

EFFECTIVE  DATE:  September  29.  2003 
FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Reco\er\-  Division,  F'ederal 
Emergenc\  .Management  Agenc\-, 
Washmtjtoii.  DC  20472,  (202)  646-270,5, 
SUPPLEMENTARY  INFORMATION:  Notice  is 
liere[)\  gi\en  that  the  incident  period  for 
this  di^.ister  is  closed  effe(  tive 
September  29.  2UU3. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program:  83.541.  Disaster  LInemploymenI 
Assislani  e  (Dl'A):  83.556,  Fire  Management 
Assistance:  83.558,  Individual  and 
Household  Housing:  83.559.  Individual  and 
Household  Disaster  Housing  Operations: 
83.5B0  Individual  and  Household  Program — 
Other  Needs.  83.544.  Public  Assistance 
Grants:  83.548,  Hazard  Mitigalion  CiranI 
Program.) 

\|i(  had  I)    DrovMi 

I  niifr  Si'i  ifliin  .  Enifn^enrv  Preparedness 

and  Response,  Department  of  Homeland 

Security. 

'FK  0(11    m-jr.ono  Filed  10-14-03:  8:45  am] 

BILLING  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1494-DR] 

Delaware:  Amendment  No.  3  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 

M  niigi'inent  Agency.  Emergent  \ 
I'l'  (laredness  and  Response  Dire(.toratu, 
D'(i.irt  iii"nt  of  Homeland  Security. 
ACTION:  Notice, 

SUMMARY:  This  notice  amends  the  notice 
ill  a  majiir  disaster  declaration  for  the 
State  of  Delaware  (FEMA-1494-DR). 
dated  September  20,  2(io  i.  ,ind  related 
determinations. 

EFFECTIVE  DATE:  (  )(  tohei  t.,  JOO -i 
FOR  FURTHER  INFORMATION  CONTACT: 
M(iL;ild  Klii/..  Kei  ii\t'T\  Dnisiiiii.  Federal 
Fniergenc:\-  M,ina>;fineiit  .XgeiuA  . 
Washmuton,  DC  20472,  (202)  ()4(i-2705, 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  nia|or  disastiT  de(  laration  lor  the 
State  of  Dela\\  are  is  herein  amended  to 
include  C^ategones  G  tfirough  (,  under 
the  Public  Assistance  program  for  the 


following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  20,  2003: 

Kent.  New  Castle,  and  Sussex  C^uunties  for 
C^ategories  C  through  C  under  the  Public 
.\ssistaiu  e  program  (alread\  designated  for 
Individual  .Assistance,  ini  lading  direct 
federal  assistance  and  debris  removal 
(Carfigorv  .\]  and  cmergenfA  proleclJM' 
measures  (Categ(ir\  B).  including  direct 
Federal  assistance  iiiulHr  thi'  Public 
Assistant  e  program  ) 

(The  l(ill(U\  ing  ( Mtaliig  (jt  Federal  Domestic 
Assist<ince  Numbers  (C:FD.\)  are  to  be  used 
for  refiorting  ami  drawing  funds:  83.5:!7. 
Comimiiulx  IJis.istrr  Ijians:  83.538.  Cora 
Brown  fund  Prnjj;ram:  83. 539.  Crisis 
Counseling:  83,540,  Disaster  Legal  Servic:es 
Program:  83,541,  Disaster  ( 'nt>mplo\  tnent 
Assistance  (DG.M:  83.5.")l),  Fire  Maiiagemnit 
Assistance;  83,558,  Individual  and 
Household  Housing;  H.'i,55"),  liuli\iducil  and 
Household  Disaster  Housing  ()[)erations; 
83,500  lndi\  idnal  and  Househnld  Program- 
Other  Needs,  Ht  'i44.  Public   .Assistance 
Grants:  83.548.  Hd/<ifd  Mitigation  Grant 
Program.) 

Miihael  D.  Brown, 

i  rider  Serrrtiin.  kiiit'r.irrH  v  Prepai('(1iii'ss 

and  Response,  nepartnieni  ot  Honu'land 

Security 

IFR  D()(  .  (),f-^h(ll)l  I  lied  lU-14-U,i;  8;4.')  am] 

BILLING  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1493-DR] 

District  of  Columbia;  Amendment  No.  2 
to  Notice  of  a  Major  Disaster 
Declaration 

agency:  Federal  Emergency 
Management  .\gency.  Emergency 
Preparedness  and  Response  Directorate, 
Dejiartment  of  Homeland  Security. 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  District  of 
Golumbia  (FENL\-1493-DR).  dated 
September  20.  2003.  and  rtdated 

determinations, 

EFFECTIVE  DATE:  September  29.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

.Magda  Ruiz.  Reco\er\  Division.  Federal 
Emergenc\'  Management  Agenc\  , 
Washington,  DG  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereb\'  gi\  en  that  the  incident  period  for 
this  disaster  is  c:losed  effective 
September  29.  2003. 

(The  tollovving  tiatalug  ut  Federal  Domestic 
Assistance  Numl)<>rs  (CF'DA)  .ire  to  i)e  used 
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tor  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
.Vssistance  (DUA);  83.556,  Fire  Management 
.'\.ssistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
H3.5B0  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.5'.8.  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

I  'ndf'r  Secretary.  Emergency  Preparedness 
and  Response.  Department  of  Homeland 

Scruritv. 

|IR  Do( .  03-25991  Filed  10-14-03;  8:45  am] 

BILLING  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1492-DR] 

Maryland;  Amendment  No.  2  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Maryland  (FEMA-1492-DR),  dated 
September  19.  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  September  29.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz.  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
September  29,  2003. 

i  Thf  tolhnving  Catalog  of  Federal  Domestic 
.\ssistam;e  Numbers  (CFDA)  are  to  be  used 
tor  reporting  and  drawing  funds:  83.537. 
Ciiiiimunitv  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Ojunseling;  83.540,  Disaster  Legal  Services 
Progrrtm:  83.541,  Disaster  Unemployment 
.Xssistanie  (DU.A):  83.556,  Fire  Management 
.\ssistant:e;  83.558,  Individual  and 
Household  Housing:  83.559.  Individual  and 
Household  Disaster  Housing  Operations: 
83.5hU  Indi\idual  and  Household  Program- 
Oilier  Needs.  83.544,  Public  Assistance 


Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

[FRDoc.  03-25989  Filed  10-14-<33;  8:45  am] 

BILLING  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1492-DR] 

Maryland;  Amendment  No.  3  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergencv 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate. 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Maryland  (FEMA-1492-DR), 
dated  September  19,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  October  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division.  Federal 
Emergency  Management  Agencv. 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Maryland  is  hereby  amended  to 
include  Categories  C  through  G  under 
the  Public  Assistance  program  for  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  19,  2003: 

The  independent  City  of  Baltimore  and  thr 
counties  of  .Mlegany.  .Vnne  Arundel. 
Baltimore.  Calvert.  Caroline,  Carroll.  Cecil. 
Charles.  Dorchester.  Frederick.  Garrett, 
Harford.  Howard,  Kent.  Montgomerw  Prime 
George's,  Queen  .Anne's.  Si.  Mar\  's, 
Somerset.  Talbot,  Washington,  W'iconnco. 
and  \Vorr:esler  for  (Categories  C  through  C, 
under  ihe  Public   .Assistant  e  Program  (alread\- 
designated  tor  debris  reminal  (Categorv  .\] 
and  emergency  protective  measures  (Categorv 
B).  including  direct  Federal  assislanci^  and 
Individual  Assistant, e.  i-itluding  diretl 
Federal  assistance.) 

(The  following  CCalalog  (jI  Federal  Doinestii 
Assistant:e  Numbers  (CFD.-\)  are  lo  be  useti 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  (Cora 
Brown  Fund  Program:  83.539.  Crisis 
Cour.seling:  83.540.  Disaster  Legal  Ser\  it  es 
Program:  83.541.  Disasler  L'neniployment 
.Assislant:e  (DL'A):  83.55().  Fire  Management 
.Assistance;  83.558,  Individual  and 
Household  Housing;  83.559.  !ndi\  itiual  ami 


Household  Disaster  Housing  Operations: 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83. .548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D,  Brown, 

Lender  Secretary.  Emergency  Preparedness 
and  Response.  Department  of  Homeland 
Security. 

|FR  Doc.  03-25990  Filed  10-14-<):i;  8:45  ami 
BILUNG  CODE  67ia-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1490-DR] 

North  Carolina;  Amendment  No.  3  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergencv 
Management  Agency.  Emergency 
Preparedness  and  Response  Directorate. 
Department  of  Homeland  Security. 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  North  Carolina  (FEMA-1490- 
DR).  dated  September  18.  2003.  and 
related  determinations. 
EFFECTIVE  DATE:  October  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Recovery  Division.  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  North  Carolina  is  hereby 
amended  to  include  Categories  C 
through  G  under  the  Public  Assistance 
program  for  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of 
September  18,  2003: 

BiMu'urt.  Bertie,  Brun>wi(.k.  (Camden, 
Carteret.  (Chowan.  Crax'en.  Currilut;k.  Dare. 
Edget:ombe.  (iates.  Halifax.  Hertford,  Hyde. 
Jones.  .Martin.  Northamplon.  Onslow, 
Pamlico.  Pasquotank.  Pender,  Perquimans, 
Pill,  T\Trell  and  Washington  Ctjunlies  for 
Categories  C  through  (C  under  the  Public 
.Assistant  e  program  (alread\  designated  for 
lndi\"idual  .Assistani_:e.  including  direct 
Federal  assistante  and  debris  removal 
(Categt)ry  ,A)  and  emergent.)  protective 
measures  (Categor\-  B).  int  luding  direct 
Federal  assistance  umier  the  Puhln 
Assistani:e  Program.) 

Franklin.  Grdii\  iile.  (Cieene.  Lentjir.  Nash, 
Person,  V'ani  e.  Warren.  \Va\  ne.  and  Wilson 
(CfHinties  tor  Imli\  idual  antl  Public 
.Assistant. e.  Diret  I  Federal  assistance |s 
authorized. 
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(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brmvn  Fund  Program;  83.539.  Crisis 
Counseling:  83.540.  Disaster  Legal  Services 
Program:  83.541.  Disaster  L'nemployment 
V^MStance  (Dl'A);  83.556.  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing;  83.559.  Individual  and 
Household  Disaster  Housing  Operations: 
83.560  Individual  and  Household  Program- 
Other  Needs.  83.544.  Public  Assistance 
Grants;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Vli(  hael  I).  Brown. 

L  natr  .-IPC  T(((jn  .  Eiiitrrgency  Pivparednpss 

and  Rpsponse.  Department  of  Homeland 

Security. 

(FR  Di"    03-25995  Filed  10-14-03:  8:45  ami 

BILLING  CODE  671»-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-3187-EM] 

Ohio;  Amendment  No.  1  to  Notice  of  an 
Emergency  Declaration 

AGENCY:  Ft'derai  Emergericv 
Mandt;pmfnt  Agencv.  Eiiu-rs^'ncy 
F'^^•par^-dn^'ss  and  Response  Directorate. 
Department  of  H(im»>land  .Sfi  urit\ 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 

of  an  emeriJencv  declaration  tor  the 
State  of  Ohio  (FEMA- nH7-KMi,  dat.'d 
September  2.^.  200,5.  anti  related 
determinations 

EFFECTIVE  DATE:  Octnher  I.  200  i 
FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz.  Recovery  Divisimi   F^-deral 
Emergencv  Management  Ageiu  v, 
Washington.  DC  20472.  '202)  64e>-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  an  emergency  declaration  for  the 
State  of  Ohio  is  herebv  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  an 
ernergenc  \  bv  the  President  in  his 
declaration  of  September  23.  2003: 

.Xshiand.  .Ashtabula.  Lne.  Cieauga,  Huron, 
knox.  Lake,  Lorain.  Lucas.  Portage,  Summit.  . 
and  Trumbull  Counties  for  emergency 
protective  measures  (Category  B)  under  the 
Public  .^ssistan^e  program. 
iThe  following  Catalog  of  Federal  Domestic 
.^ssista^ce  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Communitv  Disaster  Loans;  83.538,  Cora 
Bruwn  Fund  Program;  83.539,  Crisis 
Counseling;  H.i  540.  Disaster  Legal  Services 
Program:  H.i  541,  Disaster  Ifnemployment 
.\ssistance  IDl'.A);  83  556,  Fire  Management 


A.ssistance:  83.558.  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544.  Public  Assistance 
Grants:  83.548.  Hazard  Mitigation  Grant 
Program  ) 

Michael  U.  Brown. 

Under  Secretary.  Emergency  Preparedness 

and  Response  Department  of  Homeland 

Security. 

(FR  Doc.  03-26006  Filed  10-14-03:  8:45  am] 

BILLING  CODE  6718^02   P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1497-DR] 

Pennsylvania;  Major  Disaster  and 
Related  Determinations 

AGENCY:  l-.Mlrrdl  LniergeiK;y 
M.iii.iaenniit  Agency,  E.Tiergency 
I'rfpareiliii's-.  .iiiil  Response  Directorate. 
I)e[)cUtnieiit  ut  lluiiielaiui  Security 
ACTION:  Notice. 


SUMMARY:   Tills  |n  ,i  n.iiii  r  ot  the     . 
President!, il  do:  l.ir.itioii  ot  ,1  major 
(hs.ister  till  ttio  I  (iiiimiin\ve,ilth  of 
Poiins\lv,iiii,i  ',F1;M.\-14m7^I)R).  dated 
September  2ti.  200  ),  .illd  rel.ited 
d^"termlIl,itll  Ills 

EFFECTIVE  DATE:  Soptoiiiber  2t),  200,1 
FOR  FURTHER  INFORMATION  CONTACT: 

M<i^d<i  Kui/,  Re(o\er\  l)i\isioii.  Federal 
Finer^ency  Management  .-\genc;v. 
Washington,  DC  20472,  12021  t,4h-27(),^, 
SUPPLEMENTARY  INFORMATION:  \otl(  e  is 
hereby  given  that,  in  a  letter  dated 
September  2t..  200,1.  the  President 
de(  lared  ,i  maior  disaster  under  the 
authority  of  the  Robert  T   Stafford 
Disaster  Relief  .ind  Emergeiu  v 
Assistance  Act,  42  U.S.C.  5121-520t> 
(the  Stafford  Act),  as  follows: 

I  havi-  determined  thai  the  damage  in 
certain  areas  of  the  Commonwealth  of 
Pennsylvania,  resulting  from  Tropical  Storms 
Henri  and  Isabel,  and  related  severe  storms 
and  flooding  on  September  15-23,  2003.  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  th^  Knh.Ti 
T.  Stafford  Disaster  Relief  and  Emergum  \ 
Assistance  Act,  42  U.S.C.  5121-5206  (the 
Stafford  Act).  I.  therefore,  declare  that  such 
a  major  disaster  exists  in  the  Commonwealth 
of  Pennsylvania. 

In  order  to  provide  F'ederal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas  and 
Hazard  Mitigation  throughout  the  State,  and 


an\  othfi  {iiiiiis  .il  .issistaiu  e  umler  the 
Stafford  ,\i  t  xmi  m.u  depiii  ,ip|ir(ipriali'. 
Consistent  uilli  the  reqiuifriu'iii  ih.ii  Feileod 
assistance  he  s\i|ii>K'nii'iil,il,  .iii\  l-cderal 
funds  provided  iiiiiliT  ihr  Sl.itlnnl  ,\(  I  lor 
Hazard  Mitigalioii,  and  tlif  Other  Needs 
Assistance  under  Section  4U«  ol  the  Sl.dlord 
Act  will  be  limited  to  75  percent  ot  the  total 
eligible  t:osts.  If  Puhlii   Assistam  i"  is  laliT 
requested  and  warranted.  Federal  tumls 
provided  under  that  program  will  also  he 
limited  to  75  percent  of  the  total  rlij^ihli' 
costs. 

Further,  you  are  authorized  to  iiuikc 
changes  to  this  declaration  to  the  exiriii 
allowable  under  the  Stalloo!  Ai  t. 

The  time  period  prescribed  for  the 
implementation  of  section  3  10(a). 
Prioritv  to  Certain  .Applications  tor 
Public  Fa(  ilit\  and  Public:  Housing 
.\ssistanc:e.  42  I'.S.C:,  5133.  shall  be  for 
a  period  not  to  e\c:eed  six  months  after 
the  date  of  this  dec:laration. 

The  Federal  Emergencv  Management 
Agencv  (FEMA)  hereby  gives  notice  that 
pursuant  to  the;  authority  vested  in  the 
I'nder  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Hcuneland  Security,  under  Executive 
Ord(!r  12148.  as  amended.  Thomas 
Davies,  of  FEMA  is  appointed  to  act  as 
the  Federal  Coordinating  Officer  for  this 
dfH:lared  disaster, 

I  do  hereby  determine  the  following 
areas  of  the  Coinmonwealth  of 
Pennsylvania  to  ha\e  been  affected 
adversely  by  this  declared  major 
disaster: 

Chester  CouiiU  tor  lniii\  uinai  ,\ssist,in(  e 

.Ml  counties  within  the 
Commonwealth  of  Pennsylvania  are 
eligible  to  applv  for  assistance  under  the 
Hazard  Mitigation  Grant  Program, 

(The  following  Catalog  of  Federal  Domestic: 
Assistam  e  Numbers  ICT'D.M  are  to  be  used 
for  reportiiit;  ami  drawing  funds:  83.5:17, 
C(unnuinil\  Uisaslcr  Loans:  83,538.  Cora 
Broun  Fuiu!  Program;  83,5,39.  Crisis 
Couiisrlmg:  !H  "i40.  Disaster  Legal  Services 
Program:  8.1,541,  Disaster  Inemplovment 
,\ssistan<e  (Dl'.\):  83,556,  Fin-  Management 
.^ssistanc;!!;  83,558.  lndi\  idual  and 
Household  Housing:  83.559.  Individual  and 
Household  Disaster  Housing  Operations; 
Hf  ')f)l)  Individual  and  Household  Program — 
Otlicr  Nf-eds.  HI  544,  Public  .Assistance 
Cr.mls.  HI  .■>4H,  H.i/ard  Mitigation  Grant 
Piograml 

Michael  D.  Brown, 

( 'ruler  St'in'tarv.  EniergfiKV  Pri'fxirvdnt'ss 

and  Rf'sponsf.  Department  of  Homeland 

.Secuntv 

|FR  Doi    ()l-2t)U05  Filed  10-14-03;  8:45  am) 

BtLUNG  CODE  671fr-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Pectoral  Emergency  Management 
Agency 

[FEMA-1491-OR] 

Virginia;  Amendment  No.  7  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Virginia  (FEMA- 
1491-DR),  dated  September  18.  2003, 
and  related  determinations. 

EFFECTIVE  DATE:  October  2,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Virginia  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
September  18.  2003: 

The  Independent  Cities  of  Bedford, 
Chesapeake,  Colonial  Heights,  Danville, 
Franklin,  Hampton,  Newport  News, 
Petersburg,  Portsmouth,  Richmond,  and 
Waynesboro,  and  the  counties  of  Amelia, 
Appomattox,  Charlotte,  Culpeper, 
Cumberland,  Greene,  Halifax,  Hanover,  King 
George.  Lunenburg,  Madison,  Mecklenburg, 
Nelson.  Nottoway.  Orange,  Pittsylvania, 
Powhatan.  Prince  Edward,  Spotsylvania,  and 
Warren  for  Categories  C  through  G  under  the 
Public  .'\ssistance  program  (already 
designated  for  Individual  Assistance, 
including  direct  Federal  assistance  and 
debris  removal  (Category  A)  and  emergency 
protective  measures  (Category  B),  including 
direct  Federal  assistance  under  the  Public 
Assistance  program.) 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
.Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program — 
Other  Needs,  83.544,  Public  Assistance 
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Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary ,  Emergency  Preparedness 
and  Response.  Department  of  Homeland 
Security. 

[FR  Doc.  03-25992  Filed  10-14-03;  8:45  am] 

BILUNG  CODE  671B-02-P 


DEPARTMENT  OF  HOIMEU^ND 
SECURiTY 

Federai  Emergency  {Management 
Agency 

[FEMA-1491-DR] 

Virginia;  Amendment  No.  6  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Conunonwealth  of  Virginia  (FEMA- 
1491-DR),  dated  September  18,  2003, 
and  related  determinations. 

EFFECTIVE  DATE:  October  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  October 
1,  2003. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program;  fl3. 539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemplovment 
Assistance  (DUA):  83.556.  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing:  83.559.  Individual  and 
Household  Disaster  Housing  Operations: 
83.560  Individual  and  Household  Program- 
Other  Needs.  83.544.  Public  A.ssistance 
Grants:  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  0.  Brown, 

Under  Secretary',  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

[FR  Doc.  03-25993  Filed  10-14-03:  8:45  am] 

BILUNG  CODE  671B-02-P 


DEPARTMENT  OF  HOMEUkND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1491-DR] 

Virginia;  Amendment  No.  5  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate. 
Department  of  Homeland  Security. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Virginia  (FEMA- 
1491-DR),  dated  September  18,  2003. 
and  related  determinations. 

EFFECTIVE  DATE:  October  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recovery'  Division,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Virginia  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
September  18,  2003: 

The  Independent  Cities  of  Emporia, 
Fairfax,  Poquoson,  and  Suffolk,  and  the 
counties  of  Accomack,  Augusta.  Brunswick, 
Caroline,  Chesterfield,  Dinwiddie,  Essex, 
Goochland.  Greensville,  Henrico,  Isle  of 
Wight.  James  City,  King  and  Queen.  King 
William.  Louisa.  New  Kent.  Northampton. 
Page.  Rockbridge,  Southampton,  Stafford, 
Surry,  Sussex,  and  York  for  Categories  C 
through  G  under  the  Public  Assistance 
program  (already  designated  for  Individual 
Assistance,  including  direct  Federal 
assistance  and  debris  removal  (Categorv  A) 
and  emergency  protective  measures  (Category 
B),  including  direct  Federal  assistance  under 
the  Public  Assistance  Program.) 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFD,\)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program:  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program:  83.541.  Disaster  Unemployment 
Assistance  (DUA):  83.556.  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing;  83.559.  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program — 
Other  Needs:  83.544.  Public  -Assistance 
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Grants:  83.548.  Hazard  MitigdUoii  C^rdiit 

Prn^rdm  ) 

Michael  D.  Brown. 

L'ndtT  Sri  rr!ar\    fiVnfryerii  ;  Fn  parfdness 

and  Hf"-/)o.T>f,  [)fpartnit'n!   i'  flnnwland 

Secunt\ 

(FR  [)'ii    Dl-^.S'-l'W  Filed  10-14-OJ.  a-45  ami 

BILLING  COOe  6718-02-P 


( .rrfiits,  HA  ■)4H,  H,i/,iril  Miti>;citinn  ( .rrfiit 
F'rniJr.irii  I 

Michael  I).  Brown. 

i  iidtT  Sfi  ritiin.  t:nwrgfiu\  I'lifiarrdiir'^s 
and  Hfsponse.  Department  ot  ilniuthiud 
Sei  unty. 
IFR  Doc:.  03-26002  Filed  lU-14-U.i.  H  4")  dini 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1496-DR] 

West  Virginia;  Amendment  No.  1  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergencv 
Mandgement  Asencv.  Emergency 
Preparedness  ai\A  Response  Directorate, 
Department  nf  Homelami  Set  urit\ 

ACTION:  Notice. 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1496-DR] 

West  Virginia;  Amendment  No.  2  to 
Notice  of  a  Major  Disaster  Declaration 


summary:  This  notice  amends  the  llntli  e 
of  a  maior  disaster  declaration  fnr  thf 
State  of  West  Virginia  (FEMA-149b- 
DR).  dated  September  lA.  -'003.  and 
related  determinatums 


AGENCY:  F-t'der,il  Kmergenc  \ 
Maii.igeiiient  .\gfni  \ ,  Emergency 
Preparedness  and  Response  Directorate. 

Pepartinfiit  ut  Honieidnd  Sec  nritv. 

ACTION:  Notice. 

SUMMARY:   rills  iiiitu  e  amends  the  notice 
of  a  maior  disaster  fm  the  State  ot  West 
Virginia  (FEMA- 14Mti -DR),  dateil 
September  l.\.  JOO.l,  and  related 
determinatii  ms. 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1496-DR] 

West  Virginia;  Amendment  No.  3  to 
—    Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  West  Virginia  (FEMA-149B- 
DR).  dated  September  23.  2003,  and 
related  determinations. 


EFFECTIVE  DATE:  September  29.  2003  EFFECTIVE  DATE:  September  30.  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recovery  Division.  Federal 
Emergencv  Management  .\gency, 
Washington.  DC  20472,  (202)  B4fi-27()5 

SUPPLEMENTARY  INFORMATION:  The  notii  e 
of  a  maior  disaster  declaration  for  the 
State  of  West  Virginia  is  herebv 
amended  to  include  the  Hazard 
Mitigation  Grant  Program  for  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  bv  the  catastrophe  declared  a 
major  disaster  bv  the  President  in  his 
declaratiim  of  September  23.  2003: 

Al!  c.uuntius  n\  the  State  of  West  Virginia 
are  eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 
ll'he  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83,538.  Cora 
Brown  Fund  Program:  83,539,  Crisis 
(  ounseling;  83,540,  Disaster  Legal  Services 
Program:  83,541.  Disaster  Unemployment 
Assistance  (Dl'.A):  83.556.  Fire  Management 
Assistance:  83.558,  Individual  and 
Household  Housing:  83,559,  Individual  and 
Household  Disaster  Housing  Operations; 
8,i  560  Individual  and  Household  Program — 
Other  Needs.  83,544.  Public  Assistance 


FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Ret  over\  Division,  Federal 
Emergencv  Management  Agencv. 
Washington.  DC  20472.  (202)  B46-270,t. 

SUPPLEMENTARY  INFORMATION:  .Notice  is 
herein  given  that  the  ini  ident  period  for 
this  disaster  is  closed  etfe(  ti\e 
September  30,  2003. 

(The  following  Catalog  of  Federal  Donifsnc, 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83,537, 
Community  Disaster  Loans;  83,538,  Cora 
Brown  Fund  Program:  83,539,  Crisis 
Counseling:  83,540.  Disaster  Legal  Ser\ices 
Program;  8:J,541,  Disaster  Unemployment 
Assistance  (DUA);  83.556.  Fire  Management 
Assistance:  83.558,  Individual  and 
Household  Housing:  83.559.  Individual  and 
Household  Disaster  Housing  Operations; 
83. .560  Individual  and  Household  Program- 
Other  Needs.  83.544,  Public:  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  I).  Brown. 

Under  Secretary.  EnnTgency  Preparedness 

and  Response,  Department  oj Homeland 

Security. 

IFR  Doc.  (1 !   ^(.(103  Filed  10-14-03:  8:45  am! 
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EFFECTIVE  DATE:  October  6.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz.  RtK:overy  Division.  Federal 
Emergencv  Management  Agencv, 
Washington,  DC  20472.  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  West  Virginia  is  hereby 
amended  to  include  Categories  C 
through  G  under  the  Public  Assistance 
program  for  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  afft^cted  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of 
September  23.  2003: 

(.;rant,  Hamjishire,  Hardv,  Morgan, 
I't-ndlfton,  and  Tut  kcr  Counties  for 
Categories  C  thnuigh  G  under  the  Public 
,\ssistance  program  (alread\  design.ited  tor 
lifbris  removal  (Category  /\)  and  emergeni  y 
proti'i  live  measures  (C^ategory  B)  under  the 
l'ul)lii   .\ssistriiii  I'  program.) 
(The  following  Catalog  of  Fi'deral  Domestic 
Assistani  e  Numbers  (CT'D.'X)  are  to  b»!  usi^l 
for  ri'|Hirting  .uid  drawing  funds:  83.537, 
Communltv  Uis.ister  Loans:  83.538.  Cora 
Brown  Fund  Program:  83.539.  C:risis 
Counseling:  8.i-.54(l.  Disaster  Legal  Services 
Program:  83.541,  Disaster  I 'nem[)lovment 
Assistance  (DU.\):  83.556.  Fire  Management 
.Assistance:  83.558,  Individual  and 
Hdust'hold  Housing:  83,559.  Individual  and 
Household  Disaster  Housing  Operations: 
83,5hU  Individtiai  and  Household  Program- 
Other  Needs.  Hi  544.  Public:  Assistance 
Grants:  83.54H.  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown. 

(  nilfr  Srrrftcin,.  Emt'nienrv  Prrporrdness 

and  Response.  Departrnfiil  ot  llonifland 

Security. 

IFR  Doi    n:i-2r.()()4  Filed  l()-!4-U3;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Notice  of  Adjustment  of  Countywide 
Per  Capita  Impact  Indicator 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security 

ACTION:  Notice. 

summary:  FEMA  gives  notice  that  the 
countywide  per  capita  impact  indicator 
under  the  Public  Assistance  program  for 
disasters  declared  on  or  after  October  1, 
2003  will  be  increased. 

EFFECTIVE  DATE:  October  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Walke,  Recovery  Division, 
Federal  Emergency  Management 
Agency,  Washington,  DC  20472,  (202) 
646-3834. 

SUPPLEMENTARY  INFORMATION:  Response 
and  Recovery  Directorate  Policy  No. 
9122.1  provides  that  FEMA  will  adjust 
the  countywide  per  capita  impact 
indicator  under  the  Public  Assistance 
program  to  reflect  annual  changes  in  the 
Consumer  Price  Index  for  All  Urban 
Consumers  published  by  the 
Department  of  Labor. 

FEMA  gives  notice  of  an  increase  in 
the  countywide  per  capita  impact 
indicator  to  $2.77  for  all  disasters 
declared  on  or  after  October  1,  2003. 

FEMA  bases  the  adjustment  on  an 
increase  in  the  Consumer  Price  Index 
for  All  Urban  Consumers  of  2.2  percent 
for  the  12 -month  period  ended  in 
August  2003.  The  Bureau  of  Labor 
Statistics  of  the  U.S.  Department  of 
Labor  released  th3  information  on 
September  18,  2003. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

[FR  Doc.  03-25997  Filed  10-14-03;  8:45  am] 

BILUNG  CODE  671B-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Notice  of  Maximum  Amount  of 
Assistance  Under  the  Individuals  and 
Households  Program,  Notice  of 
Maximum  Amount  of  Repair 
Assistance,  and  Notice  of  Maximum 
Amount  of  Replacement  Assistance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA), 
Emergency  Preparedness  and  Response 
Directorate,  Department  of  Homeland 
Security  • 

ACTION:  Notice. 

SUMMARY:  FEMA  gives  notice  of  the 
maximum  amounts  for  assistance  under 
the  Individucds  and  Households 
Program  for  emergencies  and  major 
disasters  declared  on  or  after  October  1 , 
2003. 

EFFECTIVE  DATE:  October  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Berl 
Jones,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-4235. 

SUPPLEMENTARY  INFORMATION:  Section 
408  of  the  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act 
(the  "Act"),  42  U.S.C.  5174,  prescribes 
that  FEMA  must  aimually  announce  the 
maximum  amoimts  for  assistance 
provided  under  the  Individuals  and 
Households  (IHP)  Program.  FEMA  gives 
notice  that  the  maximum  amount  of  IHP 
financial  assistance  provided  to  an 
individual  or  household  under  section 
408  of  the  Act  with  respect  to  any  single 
emergency  or  major  disaster  is  $25,600. 
The  maximum  amoiuit  of  Repair 
Assistance  is  $5,100,  and  the  maximum 
amount  of  Replacement  Assistance  is 
$10,200.  The  increases  in  award 
amounts  as  stated  above  are  for  any 
single  emergency  or  major  disaster 
declared  on  or  after  October  1,  2003. 

FEMA  bases  the  adjustments  on  an 
increase  in  the  Consumer  Price  Index 
for  All  Urban  Consumers  of  2.2  percent 
for  the  12-month  period  ended  in 
August  2003.  The  Bureau  of  Labor 
Statistics  of  the  U.S.  Department  of 
Labor  released  the  information  on 
September  18,  2003. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.558,  Individual  and  Household — Housing; 

83.559,  Individual  and  Household — Disaster 


Housing  Operations;  83.560,  Individual  and 
Household — Other  Needs.) 

Michael  D.  Brown. 

Under  Secretary.  Emergency  Preparedness 
and  Response.  Department  of  Homeland 
Security. 

(FR  Doc.  03-25996  Filed  10-14-03;  8:45  am] 

BILUNG  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management    - 
Agency 

Notice  Of  Adjustment  of  Statewide  Per 
Capita  impact  indicator 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security 

ACTION:  Notice. 

SUMMARY:  FEMA  gives  notice  that  the 
statewide  per  capita  impact  indicator 
under  the  Public  Assistance  program  for 
disasters  declared  on  or  after  October  1 , 
2003  will  be  increased. 

EFFECTIVE  DATE:  October  1.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Walke,  Recovery  Division, 
Federal  Emergency  Management 
Agency,  Washington,  DC  20472,  and 
(202) 646-3834. 

SUPPLEMENTARY  INFORMATION:  44  CFR 
206.48  provides  that  FEMA  will  adjust 
the  statewide  per  capita  impact 
indicator  under  the  Public  Assistance 
program  to  reflect  changes  in  the 
Consumer  Price  Index  for  All  Urban 
Consumers  published  by  the 
Department  of  Labor. 

FEMA  gives  notice  that  the  statewide 
per  capita  impact  indicator  will  be 
increased  to  $1.11  for  all  disasters 
declared  on  or  after  October  1,  2003. 

FEMA  bases  the  adjustment  on  an 
increase  in  the  Consumer  Price  Index 
for  All  Urbem  Consumers  of  2.2  percent 
for  the  12-month  period  ended  in 
August  2003.  The  Bureau  of  Labor 
Statistics  of  the  U.S.  Department  of 
Labor  released  the  information  on 
September  18,  2003. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Michael  D.  Brown, 

Under  Secretary.  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

;FR  Doc.  03-25998  Filed  10-14-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Notice  of  Adjustment  of  Disaster  Grant 
Amounts 

agency:  Federal  Emergency 
Management  Agencv.  Emergency 
Preparedness  and  Response  Directorate. 
Department  of  Homeland  Security 

action:  Notice. 

SUMMARY:  FEMA  gives  niiti(>>  of  an 
increase  of  the  ma.xmium  amount  for 
Small  Project  Grants  to  State  and  local 
governments  and  private  nonprofit 
facilities  for  disasters  declared  on  or 
after  October  1.  200.3. 

EFFECTIVE  DATE:  October  1.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Walke.  Re(  overv  Division. 
Federal  Emergencv  Management 
Agency.  Washington.  DC  20472.  (202) 
646-3834. 

SUPPLEMENTARY  INFORMATION:  The 

Robert  T.  Staflord  Disaster  Relief  and 
Emergency  Assistance  Act.  42  U.S.C. 
5121-5206  (the  Stafford  .\ct)  prescribe^, 
that  FEMA  must  annuallv  adjust  thi' 
maximum  grant  amount  made  under 
section  422.  Small  Project  Grants. 
Simplified  Procedure,  relating  to  the 
Public  Assistance  program,  to  reflect 
changes  in  the  Ccmsumer  Price  Index  tor 
All  Urban  Consumers  published  bv  th'' 
Department  of  Labor 

FEMA  gives  notice  of  an  increase  of 
the  maximum  amount  of  any  Small 
Project  Grant  made  to  the  State,  local 
government,  or  to  the  owner  or  operator 
of  an  eligible  private  nonprofit  facilitv. 
under  Sec.  422  of  the  Stafford  .\ct,  to 
S54,100  for  all  disasters  declared  on  or 
after  October  1.  2003 

FEMA  bases  the  adjustment  on  an 
increase  in  the  Consumer  Price  Index 
for  All  Urban  Consumers  of  2.2  percent 
for  the  12-month  period  ended  in 
August  2003.  The  Bureau  of  Labor 
Statistics  of  the  L".S.  Department  of 
Labor  released  the  information  on 
September  18,  2003. 

IC'.dirtlou  nf  p.-deral  Domestic  Assistance  No. 
H3  51f)   Disastt-r  .Assistance.) 

.Vlichael  U.  Brown, 

(  nilfr  Secretary.  Emergency  Preparedness 

and  Response.  Department  of  Homeland 

Security. 

[FR  Doc.  03-25999  Filed  10-14-03:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Draft  Recovery  Plan  for  Sidalcea 
oregana  var.  calva  (Wenatchee 
Mountains  Checker-mallow) 

AGENCY:  US.  Fish  and  Wildlife  Service, 

Interior 

action:  Notice  of  document  availability 

for  review  and  comment. 


summary:  The  US  Fish  and  Wildlife 

Servu  e  ("we")  announc:es  the 
dvailabilitv  of  the  Draft  Recoverv  Plan 
for  Sidalcf'd  (irt'i^anu  var.  calva 
(Wenatchee  Mountains  Checker-  . 
mallnw)  for  [lubiic  review.  This 
endangered  plant  is  found  only  in 
C^helan  Countv.  Washington,  this  draft 
recoverv  plan  describes  the  status  of  the 
species,  recoverv  objectives  and  criteria, 
and  specific  actions  needed  to  reclassify 
Sidalcea  oreyu/ia  var.  calva  from 
endangered  to  threatened,  and  to 
ultiniatfiv  delist  it   W'e  solicit  review 
and  (  oniment  from  local.  State,  and 
Federal  agencies,  and  the  public  on  this 
draft  recoverv  plan. 
DATE:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
Dc(  ember  1.5.  2003.  to  receive  our 
(  onsideration 

ADDRESSES:  Copies  of  the  draft  recovery 

plan  art'  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  following  location:  U.S. 
Fish  anil  Wildlife  Service,  Central 
Washington  I'ield  Office.  215  Melody 
Lane,  Suite  1  19.  Wenatthee. 
Washington  98801  (telephone:  509- 
H65-3508).  Requests  for  copies  of  the 
draft  re(  (iverv  plan  and  written 
(omments  ,ind  materials  regarding  the 
plan  should  be  addressed  to  the  Field 
Supervisor  at  the  above  address.  An 
electronic  i  op\  of  this  recovery  plan  is 
also  available  at  http:// 
endangered.  f\ys.finv/rf'C(>vpr\-/ 
index. htnd<*p!(ins 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 

M(Cr.i(.kcn.  Fish  and  Wildlife  Biologist, 
at  the  abo\  ('  .iddrt'ss 
SUPPLEMENTARY  INFORMATION: 

Background 

Recoverv  of  endangered  or  threatened 
animals  and  plants  is  a  primarv  goal  of 
our  endangered  species  program  and  the 
Endangered  Species  Act  (Act)  (16  U.S.C. 
1531  ft  seq.].  Recovery  means 
improvement  of  the  status  of  listed 
species  to  the  point  at  which  listing  is 
no  longer  appropriate  under  the  criteria 
set  out  in  section  4{aKl )  of  the  Act. 
Recoverv  plans  describe  actions 
considered  necessarv  for  the 


conservation  of  the  species,  establish 
criteria  for  downlisting  or  delisting 
listed  species,  and  estimate  time  and 
cost  for  implementing  the  measures 
needed  for  recovery. 

The  Act  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4{f)  of  the  Act  requires  that 
public  notice,  and  an  opportunity  for 
public  review  and  comment,  be 
provided  during  recovery  plan 
development.  We  will  consider  all 
information  presented  during  the  public 
comment  period  prior  to  approval  of 
each  new  or  revised  recovery  plan. 
Substantive  technical  comments  may 
result  in  changes  to  the  plan. 
Substantive  comments  regarding 
recoverv  plan  implementation  may  not 
necessarilv  result  in  changes  to  the 
recovery  plan,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  info 
account  during  the  course  of 
implementing  recovery  actions. 
Individual  responses  to  comments  will 
not  be  provided. 

This  draft  recovery  plan  was 
developed  by  Service  biologists 
coordinating  with  botanists,  plant 
ecologists,  and  planners  from  the 
Natural  Heritage  Program  and  Natural 
Area  Program,  Washington  Department 
of  Natural  Resources;  and  the  U.S. 
Forest  Service.  We  also  consulted  with 
various  experts  from  universities, 
agency  representatives,  and  non- 
governmental organizations  in  the 
development  of  this  plan. 

Sidalcea  oregana  var.  calva  was  listed 
as  an  endangered  species  on  December 
22,  1999  (64  FR  71680).  This  rare, 
attractive  member  of  the  mallow  family 
(Malvaceae)  is  endemic  to  Chelan 
Countv,  Washington,  where  it  is  found 
in  wetlands  and  moist  meadows  of  the 
Wenatchee  Mountains.  Just  five 
populations  are  known,  and  four  of 
these  five  number  from  only  eight  to  a 
few  hundred  individuals.  Populations 
occur  on  a  mixture  of  private.  State,  and 
Federal  lands.  Critical  habitat  was 
designated  for  this  species  on 
September  6.  2001  (66  FR  46536). 
The  primarv  threats  to  Sidalcea 
oregana  var.  calva  include  habitat 
fragmentation,  degradation,  or  loss  due 
to  conversion  of  native  wetlands  to 
orchards  and  other  agricultural  uses: 
rural  residential  development  and 
associated  impacts;  altered  hydrology; 
competition  from  native  and  nonnative 
plants;  recreational  impacts;  woody 
plant  encroachment;  and  activities 
associated  with  fire  suppression.  To  a 
lesser  extent  the  species  is  threatened  by 
livestock  grazing,  road  construction,  and 


Federal  Register/ Vol. yftS,  No.  199 /Wednesday,  October  15,  2003 /Notices  59415 


timber  harvesting  and  associated 
impacts  including  changes  in  surface 
runoff.  The  species  is  highly  vulnerable 
to  extirpation  from  demographic  factors 
or  random,  naturally  occurring  events 
due  to  the  very  small  size  of  most  of  the 
remaining  populations. 

The  interim  objective  of  this  draft 
recovery  plan  is  to  stabilize  the  existing 
populations  and  accomplish  increases 
in  population  sizes  and  geographic 
distribution  across  the  historical  range 
of  the  species  sufficient  to  consider 
downlisting  of  Sidalcea  oregana  var. 
calva  to  threatened  status.  The  primary 
objective  of  the  plan  is  to  recover  the 
species  to  the  point  that  it  can  be 
delisted. 

Actions  proposed  to  achieve  the 
recovery  of  Sidalcea  oregana  var.  calva 
include  maintaining  the  current 
geographical  distribution  of  the  species 
through  effective  management  and 
coordination  with  private  landowners 
and  other  agencies;  identifying  potential 
habitat  and  developing  a  sound  protocol 
for  reintroducing  the  species  wiUiin  its 
historically  occupied  range;  conducting 
research  and  monitoring  essential  to  the 
conservation  of  the  species;  collecting 
seed  representing  the  genetic  diversity 
of  the  species  across  its  range  and 
storing  it  in  a  seeing  facility;  surveying 
to  identify  potential  additional 
populations;  and  developing  outreach 
materials  to  provide  information  about 
the  species,  its  habitat,  and  management 
recommendations  to  local  landowners. 

Public  Comments  Solicited 

We  solicit  written  comments  on  the 
draft  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  in  developing 
a  final  recovery  plan. 

Authority:  The  authority  for  this  action  is 
section  4(0  of  the  Endangered  Species  Act, 
16  U.S.C.  1533(fl. 

Dated:  August  11,  2003. 

Don  Weathers, 

Acting  Regional  Director,  Region  1,  U.S.  Fish 
and  Wildlife  Service. 

[FR  Doc.  03-25983  Filed  10-14-03;  8:45  am] 

BILUNG  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-31 0-281 0-DG] 

Notice  of  Intent  To  Amend  Land  Use 
Plans  and  Prepare  an  Associated 
Environmental  Assessment 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice  of  intent  to  amend  land 
use  plans  in  Alaska  and  prepare  an 
Associated  Environmental  Assessment. 

SUMMARY:  This  document  provides 
notice  that  the  Bureau  of  Land 
Management  (BLM)  intends  to  address 
wildland  fire  and  fuels  management  in 
its  land  use  plans,  through  a  statewide 
plan  amendment  and  Environmental 
Assessment  (EA).  This  amendment  will 
provide  a  consistent  approach  for 
incorporating  current  wildland  fire  and 
fuels  management  policy  into  land  use 
plans  in  order  to  comply  with  the 
National  Fire  Plan  and  2001  Federal 
Fire  Policy.  It  will  also  provide  interim 
guidance  for  wildland  fire  and  fuels 
management  on  BLM-managed  lands  for 
which  completion  of  new  land  use 
plans  is  scheduled  or  on-going.  The 
amendment  will  include  an  analysis  of 
fire  and  fuels  management  actions  on  a 
landscape  scale  and  their  impacts  on  the 
human  environment.  An  EA  level 
analysis  is  anticipated  to  be  sufficient  to 
address  the  complexity  of  known  issues. 

The  amendment  wifl  provide 
wildland  fire  and  fuels  management 
direction  to  all  public  lands  managed  by 
the  Anchorage,  Glennallen  and 
Northern  Field  Offices.  The  following 
land  use  plans  will  be  addressed  during 
this  amendment  process  and  amended 
as  appropriate:  the  Southwest 
Management  Framework  Plan  (MFP), 
Southcentral  MFP,  Fortymile  MFP, 
Northwest  MFP,  Central  Yukon 
Resource  Management  Plan  (RMP), 
White  Mountains  National  Recreation 
Area  RMP,  Utility  Corridor  RMP,  Fort 
Wainwright  RMP,  Fort  Greely  RMP,  and 
the  Steese  National  Conservation  Area 
RMP.  Fire  management  direction  will 
also  be  developed  for  the  National 
Petroleum  Reserve- Alaska  in 
conjunction  with  this  planning  effort. 

Several  concurrent  land  use  planning 
efforts  will  be  occurring  at  each  Field 
Office.  These  include  the  Ring  of  Fire 
RMP  (Anchorage  Field  Office,  draft  due 
2004,  final  2005),  the  Kobuck-Seward 
RMP  (Northern  Field  Office,  scheduled 
to  begin  2004),  and  the  East  Alaska  RMP 
(Glermallen  Field  Office,  draft  due  2004, 
final  2005).  The  fire  decisions  reached 
through  the  fire  planning  effort  outlined 
in  this  Federal  Register  notice  will  be 
incorporated  into  these  and  other  future 
land  use  planning  efforts  as  they  are 
completed. 

The  Federal  Land  Policy  and 
Management  Act  (FLPMA)  planning 
process  (43  CFR  1600)  will  be  used  for 
all  lands,  except  for  the  Alaska 
Petroleum  Reserve- Alaska  lands,  which 
are  not  governed  by  the  FLPMA 
planning  process.  The  BLM  will  work 
closely  with  interested  parties  to 


identify  the  management  decisions  that 
are  best  suited  to  the  needs  of  the 
public.  This  process  will  take  into 
account  local,  regional  and  national 
needs  and  concerns.  This  includes 
public  and  firefighter  safety.  This  notice 
initiates  the  public  scoping  process  to 
identify  specific  issues  and  develop 
planning  criteria.  The  scoping  process 
will  include  an  evaluation  of  the  needs 
and  interests  of  the  public. 
DATES:  The  scoping  comment  period 
will  commence  with  the  publication  of 
this  notice  and  end  60  days  after 
publication.  Comments  regarding  issues 
and  planning  criteria  should  be  received 
on  or  before  the  end  of  the  scoping 
period.  Specific  dates  and  locations  for 
public  participation  will  be  published 
in  local  papers  and  broadcast  on  local 
community  calendars  at  a  later  date. 
ADDRESSES:  Comments  regarding  the 
Wildland  Fire  and  Fuels  Management 
Land  Use  Plan  Amendment  for  Alaska 
should  be  sent  to:  Planning  and 
Environmental  Coordinator,  Bureau  of 
Land  Management,  Alaska  Fire  Service, 
P.O.  Box  35005.  Ft.  Wainwright,  AK 
99703. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Lynch,  Planning  and 
Environmental  Coordinator,  Bureau  of 
Land  Management,  Alaska  Fire  Service, 
P.O.  Box  35005,  Ft.  Wainwright,  AK 
99703,  (907)  356-5863. 
SUPPLEMENTARY  INFORMATION: 
Comments,  including  names  and  street 
addresses  of  respondents,  will  be 
available  for  public  review  at  the  above 
address  during  regular  business  hours 
7:30  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  holidays,  and  may  be 
published  as  part  of  the  EA.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety.  Documents  pertinent  to 
this  proposal  may  be  examined  at  the 
Alaska  Fire  Service  at  the  address  listed 
above. 

Fire  suppression  in  Alaska  has  been 
addressed  on  an  interagency,  multi- 
jurisdictional,  landscape  scale  in  the 
Alaska  Interagency  Wildland  Fire 
Management  Plan'l998  (AIWFMP).  Four 
appropriate  management  responses 
defined  as  Management  Options 
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(Criticdl,  Full.  Limited,  and  Mudified) 
are  identified  in  the  plan.  The  four 
mandgement  options  offer  land 
managers  a  choice  of  the  full  range  ot 
suppression  alternatives.  Aggressive 
initial  attack  to  surveillance  to  he 
implemented  hv  the  suppression 
organizations  are  optiims  that  have  been 
included.  BLM-managed  lands  in 
Alaska  have  designated  management 
options.  However,  wildland  fire 
management  encompasses  mori-  than 
suppression  actions.  A  spectrum  of  tire 
and  fuels  management  activities  to 
achieve  ecosystem  sustainability. 
accomplish  resource-related  objectives 
and  protect  communities  or  publi( 
safety  are  available  Current  Federal  tire 
prolicy  states  that  land  use  plans  will 
define  and  identify  overall  wildland  fire 
and  fuel  management  direction  to  meet 
land  use  and  resource  management 
objectives. 

The  proposed  plan  amendment  and 
planning  process  would  improve 
wildland  fire  management  on  BLM- 
managed  lands  in  Alaska  and  more 
adequately  integrate  fire  management 
direction  with  resource  objectives  bv: 
(1)  Reviewing  management  option 
designations  and  documenting  related 
resource  objectives  and  criteria  to 
evaluate  changing  those  designations  (2) 
establishing  broad  objectives  for 
wildland  fire  and  fuels  management.  (3) 
identifying  general  guidelines  for  fuel 
treatments,  and  (4)  identif\-ing  general 
restrictions  for  fire  management 
practices   Anticipated  issues  for  the 
plan  amendments  ini  lude:  protection  ot 
human  life,  protection  of  property, 
protection  of  natural  and  tultural 
resources,  integration  of  fire  and 
resource  management,  and  wildlife 
habitat  The  interdis(  iplinarv  planning 
team  will  be  comprised  of  resource 
specialists  with  the  expertise  necessary 
to  address  these  issues. 

The  planning  process  will  allow  the 
public.  Native  organizations,  .State  and 
Federal  agencies.  l(jt:al  elected  offii;ials, 
and  ELM  subject  matter  specialists  to 
participate  in  s( Dpmg  and  alternative 
development  and  analysis.  Public 
scoping  to  identify  specific  issues  to  be 
addressed  in  the  plan  will  be  an  early 
opportunity  for  the  public  to  provide 
input.  Subsequent  opportunities  for 
public  involvement  will  occur  at 
specific  stages  in  the  planning  process. 
Agency  representatives  and  interested 
persons  are  invited  to  contact  Alaska 
Fire  Service  officials  at  any  time  during 
the  EA  process. 


Dated:  August  19.  2003. 
Henri  Bisson. 

,  \L}>k(i  Sliitv  Dirt'Ctor. 

|FR  Dor.  0.1-2.5286  Filed  Hi    14   n  i.  H:4  i  .ini 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-26(M)9- 1060-00-24  1A] 

Wild  Horse  and  Burro  Advisory  Board; 
Meeting 

agency:  Bureau  ot  Land  Management. 

Interior 

ACTION:  .Announcement  of  meeting. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  announces  that  the 
Wild  Horse  and  Burro  Advisory  Board 
will  (  (iiuiiK  t  a  meeting  on  matters 
pertaining  to  management  and 
protection  of  wild,  free-roaming  horses 
and  burros  on  the  Nations  public  lands. 
DATES:  The  .\dvisorv  Board  will  meet 
Mondav.  November  .<,  2003.  from  8 
a.m  .  to  5  p.m..  local  time,  and  on 
Tuesday.  November  4.  IMYi.  from  8 
a  m..  to  ,i  p  111  .  lo(  al  time. 
ADDRESSES:  Fhe  .\dvisorv  Board  will 
meet  -It  the  ( iapital  H.ilton.  1001  16th  .St. 
NVV  .  VV.i-,liiiieton.  DC  JOO.tH.  (202)  393- 
1000 

Written  (  oiuiuents  pertaining  to  the 
.Xdvisorv  Board  meeting  should  be  sent 
to;  Bureau  of  Land  .Management, 
National  Wild  Horse  and  Burro 
Program.  N\'-'^)fiO,  ,\ttention;  Rarnona 
[leLorme.  I,i40  FinaiK.ial  Boule\ard, 
Reno.  Nevada,  89,S2l)  Submit  written 
(  omments  pertaining  to  the  Advisory 
Board  meeting  no  later  than  close  of 
l)usiness  ()(  tober  29.  20().L  .See 
SUPPLEMENTARY  INFORMATION  section  for 
ejeclronic  access  ami  filing  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
lanet  Neal.  Wild  Horse  ami  Burro  Public 
(lutreach  Specialist.  (77S)  861-6583. 
lndi\  iduals  who  use  a 
telecommunications  de\i(  e  for  the  deaf 
(TDD)  mav  reac  h  .\/s  Seal  at  anv  time 
bv  (ailing  the  Federal  Informatiim  Relay 
Servue  „t   1 -800-877 -8.it9. 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Meeting 

Under  the  authority  ,)f  43  CFR  part 
1784.  the  Wiki  Horse  and  Burro 
Advisory  Boani  advises  the  Secretary  ot 
the  Interior,  the  Direi  tor  of  the  BLNL  the 
Secretary  of  Agrii  ulture,  ami  the  Chief. 
Forest  Service,  on  matters  pertaining  to 
management  and  [irotec  tion  of  wild. 
free-roaming  horses  and  burros  on  thf> 
Nation's  public  lands.  The  tentative 
agenfla  for  the  meeting  is; 


Mondav.  Novpmher  3.  2003  18  a.m.-S 
p.m. I 

8  a.m.:  Call  to  Order  &  Introducticms: 
8:15  a.m.:  Old  Business: 

FY  03  Program  Update 

FY  04  Gather  Strategy 

Herd  Areas  at  AML 
9:30  a.m.:  Break 

9:45  a.m.:  Old  Business  (continued): 
12:30  p.m.:  Lunch 
1:30  p.m.:  Old  Business  (continued): 

Fertility  (Control  Research 
2:30  p.m.:  Break 
2:45  p.m.;  New  Business 

Action  Sub-Committee  Report  on 
Adoption  Program 
4  p.m.:  Public;  Comments 
4:45  p.m.:  Recap/Summary 
5-6  p.m.  Adjourn:  Roundtable 
Discussion 

Tuesdciy.  Mn\f'mher4.  2003  18  a.m.-3 

p.m.  I 

8  a.m.;  New  Business  (continued): 

Further  Board  Discussion  on  Sub- 
Committee  Report 
9:45  a.m. — 10  a.m.:  Break 

New  Business  (continued): 
12  p.m.:  Lunch 

1  p.m.:  Board  Recommendations 
2:30  p.m.;  Next  Meeting/Date/Site 
3  p.m.;  Adjourn 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  An 
individual  with  a  disability  needing  an 
auxiliary  aid  or  service  to  participate  in 
the  meeting,  such  as  interpreting 
service,  assistive  listening  device,  or 
materials  in  an  alternate  format,  must 
notify  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  two 
weeks  before  the  scheduled  meeting 
(iate.  Although  the  BLM  will  attempt  to 
meet  a  request  received  after  that  date, 
the  requested  auxiliary  aid  or  service 
mav  not  be  available  because  of 
insufficient  time  to  arrange  it. 

The  Federal  advisory  committee 
management  regulations  [41  CFR  101- 
6. 1015(b). 1  require  BLM  to  publish  in 
the  Federal  Register  notice  of  a  meeting 
15  days  prior  to  the  meeting  date. 

II.  Public  Comment  Procedures 

Members  of  the  public  may  make  oral 
statements  to  the  Advisory  Board  on 
November  3.  2003.  at  the  appropriate 
point  in  the  agenda.  This  opportunity  is 
anticipated  to  occur  at  4  p.m.,  local 
time.  Persons  wishing  to  make 
statements  should  register  with  the  BLM 
by  notm  November  3,  2003,  at  the 
meeting  location.  Depending  on  the 
number  of  speakers,  the  Advisory  Board 
mav  limit  the  length  of  presentations.  At 
previous  meetings,  presentations  have 
been  limited  to  three  minutes  in  length. 
Speakers  should  address  the  specific 


wild  horse  and  bmro-related  topics 
listed  on  the  agenda.  Speakers  must 
submit  a  written  copy  of  their  statement 
to  the  address  listed  in  the  ADDRESSES 
section  or  bring  a  \yritten  copy  to  the 
meeting. 

Participation  in  the  Advisory  Board 
meeting  is  not  a  prerequisite  for 
submission  of  written  comments.  The 
BLM  invites  written  comments  from  all 
interested  parties.  Your  written 
comments  should  be  specific  and 
explain  the  reason  for  any 
recommendation.  The  BLM  appreciates 
any  and  all  comments,  but  those  most 
useful  and  likely  to  influence  decisions 
on  management  and  protection  of  wild 
horses  and  burros  are  those  that  are 
either  supported  by  quantitative 
information  or  studies,  or  those  that 
include  citations  to  and  analysis  of 
applicable  laws  and  regulations.  Except 
for  comments  provided  in  electronic 
format,  speakers  should  submit  two 
copies  of  their  written  comments  where 
feasible.  The  BLM  will  not  necessarily 
consider  comments  received  after  the 
time  indicated  under  the  DATES  section 
or  at  locations  other  than  that  listed  in 
the  ADDRESSES  section. 

In  the  event  there  is  a  request  under 
the  Freedom  of  Information  Act  (FOIA) 
for  a  copy  of  your  comments,  the  BLM 
will  make  them  available  in  their 
entirety,  including  your  name  and 
address.  However,  if  you  do  not  want 
the  BLM  to  release  your  name  and 
address  in  response  to  a  FOIA  request, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  The  BLM 
will  honor  your  request  to  the  extent 
allowed  by  law.  The  BLM  will  release 
all  submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  in  their 
entirety-,  including  names  and 
addresses. 


Federal  Register /VoL  68,  No.  199 /Wednesday,  October  15,  2003 /Notices 


59417 


Electronic  Access  and  Filing  Address 

Speakers  may  transmit  comments 
electronically  via  the  Internet  to: 
Janet_NeaI@blm.gov.  Please  include  the 
identifier  "WH&B"  in  the  subject  of 
your  message  and  your  name  and 
address  in  the  body  of  your  message. 

Dated:  October  8.  2003. 
James  G.  Kenne, 

Acting  Deputy  Assistant  Director,  Renewable 

Resources  and  Planning. 

IFR  Doc.  03-25969  Filed  10-14-03;  8:45  am] 

BILLING  CODE  4310-84-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf  (OCS)  Eastern 
Gulf  of  Mexico  (COM)  Oil  and  Gas 
Lease  Sale  189 

agency:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Final  Notice  of  Sale  (FNOS)  189. 

SUMMARY:  On  December  10,  2003,  MMS 
will  open  and  publicly  announce  bids 
received  for  blocks  offered  in  Eastern 
GOM  Oil  and  Gas  Lease  Sale  189, 
pursuant  to  the  OCS  Lands  Act  (43 
U.S.C.  1331-1356,  as  amended)  and  the 
regulations  issued  thereunder  (30  CFR 
part  256). 

The  Final  Notice  of  Sale  189  Package 
(FNOS  189  Package)  contains 
information  essential  to  bidders,  and 
bidders  are  charged  with  the  knowledge 
of  the  documents  contained  in  the 
Package. 

DATES:  Public  bid  reading  will  begin  at 
9  a.m..  Wednesday.  December  10.  2003. 
in  the  Grand  Ballroom  of  the  Royal 
Sonesta  Hotel,  300  Bourbon  Street.  New 
Orleans.  Louisiana.  All  times  referred  to 
in  this  document  are  local  New  Orleans 
times,  unless  otherwise  specified. 
ADDRESSES:  Bidders  can  obtain  a  FNOS 
189  Package  containing  this  Notice  of 
Sale  and  several  supporting  and 
essential  documents  referenced  herein 
from  the  MMS  Gulf  of  Mexico  Region 
Public  Information  Unit.  1201  Elmwood 
Park  Boulevard,  New  Orleans.  Louisiana 
70123-2394,  (504)  736-2519  or  (800) 
200-GULF. 

Filing  of  Bids:  Bidders  must  submit 
sealed  bids  to  the  Regional  Director 
(RD),  MMS  Gulf  of  Mexico  Rep         -201 
Elmwood  Park  Boulevard.  Ne\  ins. 

Louisiana  70123-2394,  br*-  -  m. 

and  4  p.m.  on  normal  wor  ,.  and 

from  8  a.m.  to  the  Bid  Su 
Deadline  of  10  a.m.  on  Tuv..3Uav. 
December  9,  2003.  If  bids  are  mailed, 
please  address  the  envelope  containing 
all  of  the  sealed  bids  as  follows: 

Attention:  Mr.  John  L.  Rodi.  MMS 
Gulf  of  Mexico  Region,  Contains  Sealed 
Bids  for  Sale  189. 

If  the  RD  receives  bids  later  than  the 
time  and  date  specified  above,  he  will 
return  those  bids  unopened  to  bidders. 
Bidders  may  not  raodif\'  or  withdraw 
their  bids  unless  the  RD  receives  a 
written  modification  or  written 
withdrawal  request  prior  to  10  a.m.  on 
Tuesday,  December  9,  2003.  Should  an 
unexpected  event  such  as  flooding  or 
travel  restrictions  be  significantly 
disruptive  to  bid  submission,  the  MMS 
Gulf  of  Mexico  Region  may  extend  the 
Bid  Submission  Deadline.  Bidders  may 


call  (504)  736-0557  for  information 
about  the  possible  extension  of  the  Bid 
Submission  Deadline  due  to  such  an 
event. 

Areas  Offered  for  Leasing:  The  MMS 
is  offering  for  leasing  all  of  the  unleased 
whole  blocks  located  within  the  portion 
of  the  Eastern  GOM  Plaiming  Area  that 
is  west  of  87  degrees  30  minutes  West 
Longitude  and  which  range  from  100  to 
196  miles  south  of  Alabama,  and  from 
about  70  to  148  miles  offshore 
Louisiana.  Please  see  the  map  included 
in  the  final  NOS  189  Package:  "Lease 
Terms.  Economic  Conditions,  and 
Stipulations.  Sale  189,  Final."  All  of 
these  blocks  are  shown  on  the  following 
Official  Protraction  Diagrams  (which 
may  be  purchased  from  the  MMS  Gulf 
of  Mexico  Region  Public  Information 
Unit): 

Outer  Continental  Shelf  Official 
Protraction  Diagrams  (These  diagrams 
sell  for  $2.00  each) 

NG16-02     Lloyd  Ridge  (revised 
November  1,  2000) 

Please  Note:  ACD-NHlB-1 1     Dc  .Suto 
Canvon  (rexised  November  1.  2000) 

Please  .\ote:  A  C:D-R0M  (in  ARC/INFO 
and  Acrobat  (.pdt]  format)  (  ontaining  ail  ol 
llie  GOM  Leasing  Maps  and  C)ffi(  iai 
Protraclion  Diagrams,  i-xc.ept  for  those  not  \el 
ron\erted  to  digital  format,  is  availal)le  from 
the  .M.MS  Gult  of  .Mexico  Region  Public 
InforiTiation  Unit  for  a  price  of  Si  5.00.  For 
additional  information,  please  t:all  Mr. 
Charles  Hill  (504)  73r)-2795. 

Al!  blocks  are  shown  on  these  Leasing 
Maps  and  Official  Protraction  Diagrams. 
The  available  Federal  acreage  of  all 
blocks  in  this  sale  is  shown  in  the 
document  "List  of  Blocks  Available  for 
Leasing  in  Sale  189"  included  in  the 
FNOS  189  Package. 

Areas  Xot  Available  for  Leasing:  The 
following  whole  blocks  located  within 
the  sale  area  are  currently  leased  and  are 
therefore  not  available  for  bid  in  this 
sale: 

De  Soto  Canvon  Blocks  133-137.  177. 

179-182. 223-226.  267-270.  309.  311. 

314. 354. 401. 402. 443,  445-447.  485. 

488-491.  529.  530.  534.  535.  573.  574. 

576.  577.  617-624. 664-666. 668.  709. 

710,  793.  794.  796.  798,  837.  838.  840. 

842.  843.  883.  887.  927.  929.  932.  970. 

971,  975.  976 
Lloyd  Ridge  Blocks  1.  2,  5-7.  45-52.  91. 

94-96,  133-137.  139.  140,  177,  183. 

221, 265. 267. 268. 309. 315, 316.  354. 

355. 359, 360. 399-402. 443-446 

Statutes  and  Regulations:  Each  lease 
issued  in  this  sale  is  subject  to  the  OCS 
Lands  Act  of  August  7.  1953.  67  Stat. 
462;  43  U.S.C.  1331  et  seq..  as  amended 
(92  Stat.  629).  hereinafter  called  "the 
Act";  all  regulations  issued  pursuant  to 
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thf  At  t  ami  111  existence  upnii  ih.' 

Klt'>'>  tive  Date  of  the  lease;  all 

regulations  issued  pursuant  to  the 

statute  in  the  future  which  provide  for 

thf  prfVf ntiiin  et  waste  and 

I  iin>«T\atiun  of  the  natural  resources  of 

tht>  ( )(;S  and  the  protection  of 

corif lati\i'  rights  therein:  and  all  other 

applu  abl--  statutes  and  regulations. 

Lease  Terms  and  (Amditions:  Initial 
period   minimum  bonus  bid  amount. 
ri-nt.il  r.it»'s.  royalty  rates,  minimum 
ri)\ci!t\    .ind  rovaltv  suspension  areas 
are  shown  on  the  map  "Lease  Terms. 
Economic  Conditions,  and  Stipulations. 
S.de  189.  Final"  for  leases  resulting 
from  this  salf 
Initial  Period:  10  years; 
Minimum  Bonus  Bid  Amount:  S37.50 
P'T  acre  or  fraction  thereof: 

Rental  Hates:  S7.50  per  acre  or 
tr.K  tion  thereof,  to  be  paid  on  or  before 
tht'  first  day  of  each  lease  year  until  a 
(iiscoverv  in  paving  quantities  of  oil  or 
gas.  then  at  the  expiration  of  each  lease 
year  until  the  start  of  royalty-bearing 
production: 

Rovaltv  Rates:  12"-  percent  royalty 
rate,  f.xcept  during  periods  of  royalty 
suspension,  to  be  paid  monthly  on  the 
last  dav  of  the  month  ne.xt  following  the 
month  during  which  the  production  is 
obtained: 

Minimum  Royalty:  After  the  start  of 
rovaitv-bedring  production:  S7.50  per 
acre  or  fraction  thereof  per  year,  to  be 
paid  at  thf  expiration  of  t-ach  lease  year 
with  credit  applied  for  actual  royalty 
paiii  during  the  lease  vear.  If  actual 
rovaltv  paid  exceeds  thf  minimum 
rovaltv  requirement,  thfn  no  minimum 
rovaltv  payment  is  due; 

Rovaltv  Suspe!)sinn  Area:  Royalty 
suspension  of  li  million  harrfls  of  oil 
equivalent,  subject  to  both  oil  and  gas 
price  thresholds,  will  apply  to  all  leases 
m  this  sale.  Please  see  the  map  "Lease 
Tfrms.  Economic  Conditions,  and 
Stipulations.  Sale  1H9.  Final"  for 
specific  details  regarding  rovaltv 
suspension  eligibilitv.  applicahlf  price 
thresholds,  and  impie mf  ntataon 

Stipulations:  Four  lease  stipulation-,, 
(1)  Militarv  Areas:  (2)  Evacuation,  1.1) 
Coordination:  and  (4)  Protected  Species, 
applv  to  all  blocks  in  this  salf .  See  the 
map.  "Lease  Terms,  E(  onomi( 
Conditi(ms.  and  Stipulations.  Sale  189, 
Final"  in  the  FNCIS  189  Package.  The 
texts  of  the  proposed  stipulations  are 
contained  in  the  document  "Lease 
Stipulations  for  (lil  and  Cas  Lease  Sale 
189,  Final"  mc  hided  in  the  FNOS  189 
Package. 

Informatiun  to  Lesste^  The  FNOS  189 
Package  contains  an  "Information  To 
Lessees"  document  which  provides 
detailed  information  on  certain  specific 


issues  pert.niiiiii:  to  this  oil  and  gas 
U'ase  sale. 

Metlwd  of  RidtiuKj,  I-or  e .k  h  l)lot:k  bid 
upon,  a  bidder  must  sutimit  a  separate 
signed  fiid  in  a  sealed  envelope  labeled 
"Sealed  Hid  for  (lil  and  Gas  Lease  Sale 
189.  not  to  he  opened  until  9  a.m.. 
Wednesdav.  Dec  ember  10.  200.'V"  The 
total  amount  of  the  hid  must  be  m  a 
whole  dollar  amount:  .in\  t  ent  .imount 
ab(ive  the  whole  dollar  will  be  ignored 
by  the  MMS.  Details  ol  the  inlormation 
required  on  the  bid(s)  and  the  bid 
envelope(s)  are  specified  in  the 
document  "Bid  Form  and  Envelope" 
contained  in  the  F\t)S  189  Package. 

The  MMS  published  a  bst  ot 
restricted  joint  bidders,  wbu  h  ap[ilies  to 
this  sale,  in  the  Federal  Register  on 
October  10.  200,5.  Bidders  must  e\e(  ute 
all  documents  in  (.onformance  with 
signatory  authorizations  on  fi'e  in  the 
MNlSCulf  of  Mexi,  o  Region 
Ailjudication  I  nil    I'.irtnerNhips  also 
must  submit  or  have  on  file  ,i  list  o| 
signatories  .uithorized  to  bind  the 
partnership   Bidders  submitting  joint 
bids  must  include  on  the  bid  form  the 
proportionate  interest  of  eat:h 
participating  bidder,  stated  as  a 
percentage,  using  a  maximum  of  five 
decimal  places,  eg..  :klJ3,'«,1  percent. 
The  MMS  may  reiiuire  bidders  to  submit 
other  documents  in  m  i  ordani  e  with  30 
CFR  2')t)  4h    The  MMS  warns  bidders 
agaiii-t  Mul.itioii  of  18  r  S.C    180(1 
prohiliiting  uiilautui  i  ombination  or 
intimidation  of  bidders   Bidders  are 
advised  that  the  MMS  i  onsiders  the 
signed  bid  to  b.'  .i  leg.illv  binding 
obligation  on  the  p.irt  of  the  hidder(s)  to 
comply  with  ,ill  .ipplicable  regulations, 
inc  hiding  pa\  iiient  of  the  one-fifth 
bonus  bid  amount  on  all  high  bids.  A 
statement  to  this  effec  t  must  be  included 
on  each  hid  (see  the  ilo(  umeiil     Bid 
Form  and  Envelope"  i  oiitaiii"(i  in  the 
FNOS  189  Package) 

fiou/if/jng.- The  follow  ing  procedure 
must  be  used  to  calculate  the  minimum 
bonus  bid,  annual  rental,  .ind  minimum 
royalt\:  Round  up  to  the  next  whole 
dollar  amount  it  tlu;  calculation  results 
in  a  decimal  figure  (see  next  paragraph). 

Please  Note:  The  minimum  bonus  bid 
(jaiculation.  including  all  rounding,  is  shown 
in  the  document  "List  of  Blocks  Available  for 
Leasing  in  Sale  189"  included  in  the  FNOS 
189  Package 

H(iini>  Bid  /'e/H)s/f   Each  bidder 
submitting  an  .ipparent  high  bid  must 
submit  a  bonus  bid  deposit  to  the  MMS 
equal  to  one- fifth  of  the  bonus  bid 
amount  for  eac  h  sue  fi  bid.  Lnder  the 
authcjritv  granted  bv  lOCFR  2.Th  4()(b). 
the  MMS  requires  bidders  to  use 
electronic  funds  transfer  procedures  for 
payment  of  one-fifth  bonus  bid  deposits 


for  Sale  189,  following  the  detailed 
instructions  contained  in  the  document 
"lnstruc:tions  for  Making  EFT  Bonus 
Pa\ments"  included  in  the  FNOS  189 
Package.  All  payments  must  be 
electronically  deposited  into  an  interest- 
hearing  ac;count  in  the  U.S.  Treasury 
(act mint  spec:ified  in  the  EFT 
instructions)  by  1:00  pin  Eastern  Time 
the  dav  following  bid  reading.  Such  a 
deposit  does  not  constitute  and  shall  not 
be  ( iinstrued  as  ac:ceptanc:e  of  any  bid 
on  behalf  of  the  United  States.  If  a  lease 
is  awarded,  however,  MMS  requests  that 
only  one  transac:tion  be  used  for 
payment  of  the  four-fifths  bonus  bid 
amount  and  the  first  v(>ar's  rental. 

Please  Note:  Certain  In. I  --iihniillcrs  (;.r  , 
ttiose  llidl  are  NOT  curreiillv  an  OCS  miniTal 
lease  record  title  holder  or  desiguated 
operator  OR  those  that  have  ever  detaullid 
on  a  one-fifth  bonus  hid  i).i\  meni  (hl'T  m 
otherwise))  are  reijuired  to  guarantee  (sih  uir) 
their  one-fifth  bonus  tiid  paviiicnt  /)/;();■  lo  the 
submission  of  bids.  Km  those  who  imisi 
secure  the  LPT  one-fitlh  liuniis  hid  pavinenl. 
one  of  the  following  options  nia\  be  used;  11 1 
Provide  a  third-party  guarantee;  (2)  .Xmend 
Development  Bond  Coveragi':  (.M  Prii\  ide  a 
Letter  of  Oedit;  or  (4)  Provide  a  hiinp  sum 
payment  in  advam  >•  \  i<<  Id-'T.  The  EV'V 
instructions  spec  it\  ihe  lecjuirenients  tor 
eac  h  option. 

Withdraival  of  Blocks:  The  United 
States  reserves  the  right  to  withdraw 
any  blcjck  from  this  sale  prior  to 
issuance  of  a  written  acceptance  of  a  bid 
for  the  block. 

Acieptanre.  Rejection,  or  Return  of 
Bids-  The  United  States  reserves  the 
right  to  reject  any  and  all  bids.  In  any 
(  ase.  no  bid  will  be  accepted,  and  no 
lease  for  any  block  will  be  awarded  to 
any  bidder,  unless  the  bidder  has 
complied  with  all  requirements  of  this 
Notice,  including  the  documents 
contained  in  the  associated  FNOS  189 
Package  and  applicable  regulations;  the 
bid  is  the  highest  valid  bid:  and  the 
amount  of  the  bid  has  been  determined 
to  he  adequate  by  the  authorized  officer. 
The  Attorney  General  may  also  review 
the  results  of  the  lease  sale  prior  to  the 
acceptance  of  bids  and  issuance  of 
leases.  Any  bid  submitted  which  does 
not  conform  to  the  requirements  of  this 
Notice,  the  OCS  Lands  Act.  as  amended, 
and  other  applicable  regulations  may  be 
returned  to  the  person  submitting  that 
bid  by  the  RD  and  not  considered  for 
acc;eptance.  To  ensure  that  the 
Government  receives  a  fair  return  for  the 
conveyance  of  lease  rights  for  this  sale, 
high  bids  will  be  evaluated  in 
ac  cordance  with  MMS  bid  adequacy 
proccniures.  A  copy  of  the  current 
procedures.    Modifications  to  the  Bid 
Adequacy  Procedures"  (64  FR  37560  of 
July  12,  1999),  can  be  obtained  from  the 
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MMS  Gulf  of  Mexico  Region  Public 
Information  Unit  via  the  Internet. 

Successful  Bidders:  As  required  by 
the  MMS,  each  company  that  has  been 
awarded  a  lease  must  execute  all  copies 
of  the  lease  (Form  MMS-2005  (March 
1986)  as  amended),  pay  by  EFT  the 
balance  of  the  bonus  bid  amount  and 
the  first  year's  rental  for  each  lease 
issued  in  accordance  with  the 
requirements  of  30  CFR  218.155,  and 
satisfy  the  bonding  requirements  of  30 
CFR  256,  Subpart  I,  as  amended.  Each 
bidder  in  a  successful  high  bid  must 
have  on  file  in  the  MMS  Gulf  of  Mexico 
Region  Adjudication  Unit  a  currently 
valid  certification  (Debarment 
Certification  Form)  certifying  that  the 
bidder  is  not  excluded  ft'om 
participation  in  primary  covered 
transactions  under  Federal 
nonprociu"ement  programs  and 
activities.  A  certification  previously 
provided  to  that  office  remains  currently 
valid  until  new  or  revised  information 
applicable  to  that  certification  becomes 
available.  In  the  event  of  new  or  revised 
applicable  information,  the  MMS  will 
require  a  subsequent  certification  before 
lease  issuance  can  occur.  Persons 
submitting  such  certifications  should 
review  the  requirements  of  43  CFR  part 

12,  subpart  D.  A  copy  of  the  Debarment 
Certification  Form  is  contained  in  the 
FNOS  189  Package. 

Affirmative  Action:  The  MMS 
requests  that,  prior  to  bidding,  Equal 
Opportunity  Affirmative  Action 
Representation  Form  MMS  2032  (June 
1985)  and  Equal  Opportunity 
Compliance  Report  Certification  Form 
MMS  2033  (June  1985)  be  on  file  in  the 
Gulf  of  Mexico  Region  Adjudication 
Unit.  This  certification  is  required  by  41 
CFR  60  and  Executive  Order  No.  11246 
of  September  24,  1965,  as  amended  by 
Executive  Order  No.  11375  of  October 

13,  1967.  In  any  event,  prior  to  the 
execution  of  any  lease  contract,  both 
forms  are  required  to  be  on  file  in  the 
MMS  Gulf  of  Mexico  Region 
Adjudication  Unit. 

Geophysical  Data  and  Information 
Statement:  Pursuant  to  30  CFR  251.12, 
the  MMS  has  a  right  to  access 
geophysical  data  and  information 
collected  under  a  permit  in  the  OCS. 
Each  bidder  submitting  a  bid  on  a  block 
in  Sale  189,  or  participating  as  a  joint 
bidder  in  such  a  bid,  must  submit  a 
Geophysical  Data  and  Information 
Statement  identifying  any  processed  or 
reprocessed  pre-  and  post-stack  depth 
migrated  geophysical  data  and 
information  in  its  possession  or  control 
and  used  in  the  evaluation  of  that  block. 
The  existence,  extent  {i.e.,  nmnber  of 
line  miles  for  2D  or  number  of  blocks  for 
3D)  and  type  of  such  data  and 


information  must  be  clearly  identified. 
The  statement  must  include  the  name 
and  phone  number  of  a  contact  person, 
and  an  alternate,  knowledgeable  about 
the  depth  data  sets  (that  were  processed 
or  reprocessed  to  correct  for  depth)  used 
in  evaluating  the  block.  In  the  event 
such  data  and  information  includes  data 
sets  from  different  timeframes,  you 
should  identify  only  the  most  recent 
data  set  used  for  block  evaluations. 

The  statement  must  also  identify  each 
block  upon  which  a  bidder  participated 
in  a  bid  but  for  which  it  does  not 
possess  or  control  such  depth  data  and 
information. 

Each  bidder  must  submit  a  separate 
Geophysical  Data  and  Information 
Statement  in  a  sealed  envelope.  The 
envelope  should  be  labeled 
"Geophysical  Data  and  Information 
Statement  for  Oil  and  Gas  Lease  Sale 
189"  and  the  bidder's  name  and 
qualification  number  must  be  clearly 
identified  on  the  outside  of  the 
envelope.  This  statement  must  be 
submitted  to  the  MMS  at  the  Gulf  of 
Mexico  Regional  Office,  Attention; 
Resource  Evaluation  (1201  Elmwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394)  by  10  a.m.  on  Tuesday. 
December  9,  2003.  The  statement  may 
be  submitted  in  conjimction  with  the 
bids  or  separately.  Do  not  include  this 
statement  in  the  same  envelope 
containing  a  bid.  These  statements  will 
not  be  opened  until  after  the  public  bid 
reading  at  Lease  Sale  189  and  will  be 
kept  confidential.  An  Example  of 
Preferred  Format  for  the  Geophysical 
Data  and  Information  Statement  is 
included  in  the  FNOS  189  Package. 

Please  refer  to  NTL  No.  2003-G05  for 
more  detail  concerning  submission  of 
the  Geophysical  Data  and  Information 
Statement,  making  the  data  available  to 
the  MMS  following  the  lease  sale, 
preferred  format,  reimbursement  for 
costs,  and  confidentiality. 

Dated:  October  7.  2003. 
R.M.  "Johnnie"  Burton, 

Director,  Minerals  Management  Service. 
[FR  Doc.  03-26077  Filed  10-14-03;  8:45  am] 
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MORRIS  K.  UDALL  SCHOLARSHIP 
AND  EXCELLENCE  IN  NATIONAL 
ENVIRONMENTAL  POLICY 
FOUNDATION 

Sunshine  Act  Meeting  Notice 

TIME  AND  DATE:  9  a.m.  to  2  p.m.,  Friday. 
November  14,  2003. 
PLACE:  The  offices  of  the  Morris  K. 
Udall  Scholarship  and  Excellence  in 
National  Environmental  Policy 


Foundation,  130  South  Scott  Avenue, 

Tucson,  AZ  85701. 

STATUS:  This  meeting  will  be  open  to  the 

public,  unless  it  is  necessary  for  the 

Board  to  consider  items  in  executive 

session. 

MATTERS  TO  BE  CONSIDERED:  (1)  A  report 
on  the  U.S.  Institute  for  Environmental 
Conflict  Resolution;  (2)  A  report  from 
the  Udall  Center  for  Studies  in  Public 
Policy;  (3)  A  report  on  the  Native 
Nations  Institute;  (4)  Program  Reports: 
and  (5)  A  Report  fi-om  the  Management 
Committee. 

PORTIONS  OPEN  TO  THE  PUBLIC:  All 

sessions  with  the  exception  of  the 
session  listed  below. 

PORTIONS  CLOSED  TO  THE  PUBLIC: 

Executive  session. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  L.  Helms,  Executive 
Director,  130  South  Scott  Avenue, 
Tucson.  AZ  85701,  (520)  670-5529. 

Dated:  October  9,  2003. 
Christopher  L.  Helms, 

Executive  Director.  Moms  K.  Udall 
Scholarship  and  Excellence  in  National 
Environmental  Policy  Foundation,  and 
Federal  Register  Liaison  Officer. 

[FR  Doc.  03-26114  Filed  10-10-03;  10:03 

am] 

BiLUNG  CODE  6820-FN-4I 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-346;  License  No.  NPF-3] 

Firstenergy  Nuclear  Operating 
Company,  Davis-Besse  Nuclear  Power 
Station,  Unit  1 ;  Receipt  of  Request  for 
Action  Under  10  CFR  2.206 

Notice  is  hereby  given  that  by  petition 
dated  August  25,  2003,  submitted  by 
Greenpeace  on  behalf  of  the  Nuclear 
Information  &  Resource  Service  and  the 
Union  of  Concerned  Scientists 
(collectively,  the  Petitioners),  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
has  been  requested  to  take  enforcement 
actions  against  FirstEnergy  Nuclear 
Operating  Company  (FirstEnergy),  the 
licensee  for  Davis-Besse  Nuclear  Power 
Station  in  Oak  Harbor,  Ohio,  and  the 
NRC  has  also  been  requested  to  suspend 
the  Davis-Besse  license  and  prohibit 
plant  restart  until  certain  conditions 
have  been  met. 

As  bases  for  requesting  the  NRC  to 
take  enforcement  actions  against  the 
licensee,  the  Petitioners  state  that 
FirstEnergy  has  failed  to  complete 
commitments  related  to  the  NRC's 
50.54(f)  design  basis  letter  (issued  on 
October  9.  1996),  and  refer  to  numerous 
design  basis  violations  dating  back  to 
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plant  licensing.  The  petitioners  request 
that  the  NRC  suspend  the  Davis-Besse 
license  and  prohibit  plant  restart  until 
all  design  basis  deficiencies  identified 
in  response  to  the  NRCs  50.54(0  design 
basis  letter  are  adequately  addressed, 
the  plant  probabilistic  risk  assessment 
(PR.-\)  is  updated  to  reflect  design  flaws, 
and  no  systems  are  m  a  'degraded  but 
operable"  condition 

The  request  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations.  The  request  has  been 
referred  to  the  Director  of  the  NRCs 
Office  of  Nuclear  Reactor  Regulation 
(NRR)   .\s  provided  hv  Section  2  206. 
appropriate  action  will  be  taken  on  this 
petition  vsithin  a  reasonable  time. 

A  copv  of  the  petition  is  available  in 
the  Agencvwide  Documents  Access  and 
Management  System  (ADAMS)  for 
inspection  at  the  Commission's  Public 
Document  Room  (PDR).  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor).  Rockville.  Marvland,  and 
from  the  ADAMS  Public  Library 
component  on  the  NRCTs  Web  site, 
http://^^^\-w.nn:.gov/^f'aLil:■,g-^m/ 
adamsbtml  (the  Public  Electronic 
Reading  Room),  using  Accession  No. 
ML032400435.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS  should  contact  the 
NRCs  PDR  reference  staff  by  telephone 
at  1-800-397-4209  or  301^15-4737  or 
by  e-mail  to  pdr&nrc.gov. 

Dated  rtt  Ko(  kville.  Maryland,  this  7th  day 
of  October.  2003 

For  the  Nuclear  Regulatory  Commission. 
I.E.  Dyer, 

Director.  Office  of  Nuclear  Reactor 
Hfiiulation. 

KK  DcK    0  t-j.ii)H8  Filed  U)-14-0,'?;  8:45  ami 
BILUNG  CODE  7590-01  -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8905] 

Finding  of  No  Signrficant  impact  and 
Notice  of  Availability  of  the 
Environmental  Assessment 
Addressing  a  License  Amendment 
Request  To  Approve  Rio  Algom  LLC's 
Plan  To  Demolish  Its  Mill  at  Its 
Ambrosia  Lalce  Uranium  Mill  Tailings 
Impoundment  Located  in  Mcldnley 
County,  NM 

AGENCY:  Nuclear  Regulatory- 
Commission. 

ACTION:  Notice  of  availabilitv  of  an 
environmental  assessment  and  Finding 
of  No  Significant  Impact 


FOR  FURTHER  INFORMATION  CONTACT:  lill 
Caverlv.  Fuel  Cycle  Facilities  Branch, 
Division  of  Fuel  Cycle  Safety  and 
Safeguards.  Office  of  Nuclear  Material 
Safety  and  Safeguards.  U.S.  Nuclear 
Regulatory  Commissiim.  Mail  Stop  T8- 
A33.  Washington.  IX:  20555-0001. 
telephone  (301)  415-6699  and  e-mail 
/srl@nrc  gov 

SUPPLEMENTARY  INFORMATION: 
I,  Introduction 

The  C.S.  Nuclear  Regulatory 
Commission  (NR(^)  is  considering  the 
issuance  of  an  amendment  to  Rio  Algom 
Mining  LLC^s  (Rio  .Algom)  Source 
Materials  License  SL'A-147,<.  The 
proposed  action  would  allow  Rio  Algom 
to  begin  demolition  of  the  uranium  mill 
buildings  at  the  .\inhrosia  Lake  uranium 
facility.  The  proposed  action  is  in 
accordance  with  the  licensee's  plan 
dated  December  10.  2002,  as  revised  by 
additional  information  sent,  at  the  staffs 
request,  on  March  27,  2003  and 
September  17,2003. 

Pursuant  to  the  requirements  of  10 
C.FK  part  51,  Environmental  Protection 
Regulations  for  Dome.stic  Licensing  and 
Related  Regulatory  Functions,  the  NRC 
has  prepared  an  environmental 
assessment  (EA)  to  evaluate  the 
environmental  impacts  associated  with 
this  request.  Based  on  this  evaluation, 
the  NRC  has  concluded  that  a  Finding 
nf  No  Significant  Impact  (F(3NSi)  is 
dppropriate  fur  the  proposed  licensing 
action. 

n,  EA  Summary 

The  EA  was  prepared  to  evaluate  the 
environmental  impacts  associated  with 
Rio  Algom's  plan  to  demolish  the  mill 
at  its  Ambrosia  Lake  uranium  facility. 
The  objectives  of  the  Mill  Demolition 
Plan  are  to;  (1)  Perform  mill  demolition 
activities  in  a  manner  that  protects 
employee  health  and  safety  and  the 
environment:  12)  release  equipment  or 
packages  from  the  restricted  area  for 
unrestricted  release  and  do  so  in 
accordance  with  NRC  decommissing 
criteria  and  approved  Mill  Demolition 
Plan;  (3)  transfer  eiiuipment  to  another 
NRC-licensed  fac  ilitv  in  accordance 
with  applicable  Federal  laws  and 
regulations:  (4)  perform  work  following 
established  operating  procedures;  and 
(5)  dispose  of  byproduct  material  in 
accordance  with  the  source  material 
license. 

The  Demolition  Plan  addresses  the 
removal  of  surface  structures  in 
preparation  for  subsequent 
implementation  of  the  surface 
reclamation  soil  cleanup  release  phase 
nf  the  overall  site  decommissioning 
process.  The  Demolition  Plan  does  not 


address  the  soil  cleanup  criteria  that 
would  be  used  as  part  of  license 
termination  and  transfer  to  the  site  long- 
term  custodian. 

Prior  to  the  start  of  mill  demolition, 
the  mill  facilities  and  equipment  in  the 
immediate  area  would  be  washed  down 
to  minimize  potential  residual 
contamination.  Any  salvageable 
materials  would  be  surveyed  and  if 
required,  decontaminated  until 
established  release  levels  are  obtained. 
Salvageable  materials  would  be  placed 
in  a  designated  salvage  area.  Mill 
dismantling  and  washing  would  occur 
in  accordance  with  NRC  approved 
demolition  plan.  Contaminated 
equipment  would  be  dismantled/broken 
up  and  buried  in  the  approved  disposal 
areas.  Uncontaminated  underground 
foundation,  utilities  and  pipelines  that 
are  more  than  2  feet  below  final  grade 
would  be  buried  in  place.  These 
foundations  and  pipes  may  be  left  in 
place  if  they  are  characterized  and 
released  in  a  manner  consistent  with  10 
CFR  part  40,  appendix  A,  criterion  6(6). 
Areas  where  Rio  Algom  expects  to  leave 
foundations  intact  include  the  lower 
portions  of  the  thickeners,  any  basement 
type  area,  and  any  foundations  that 
extend  2  feet  below  existing  grade. 
Underground  cavities  that  are  below 
grade,  such  as  the  crushing  circuit  from 
the  primary  crusher  to  the  transfer 
house,  would  remain  in  place  and 
would  be  backfilled.  The  final  grade 
(contour)  is  projected  to  approximate 
the  existing  surface  elevation  in  the  mill 
area. 

Disposal  of  all  demolition  waste  that 
is  classified  as  lie. (2)  byproduct 
""material,  as  defined  by  the  Atomic 
Energy  Act  of  1954  (AEA),  as  amended, 
woul(i  be  performed  in  accordance  with 
approved  disposal  practices  as 
authorized  by  License  Conditions  30, 
32,  36.  and  41  with  the  following 
modification.  Disposal  areas  would  be 
restored  in  accordance  with  License 
Condition  41(1),  which  requires  Rio 
Algom  to  submit  a  final  reclamation 
plan  upon  the  end  of  milling  operations. 
Rio  Algom  anticipates  that  reclamation 
efforts  in  areas  where  mill  demolition 
debris  would  be  disposed  would 
involve  either  the  placement  of  an 
engineered  cover  to  control  radon 
emissions  or  alternate  release  criteria 
would  be  reque,sted. 

Surplus  chemicals/materials  would  be 
removed  for  sale  or  disposal  prior  to 
demolition  of  the  area  where  these 
materials  may  be  present.  All  gear 
bfjxes,  transformers,  motors,  etc.,  would 
be  drained  prior  to  demolition  with  the 
drained  material  disposed  of  in 
accordance  with  applicable  regulations. 
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A  demolition  schedule  would  be 
developed  between  site  management 
and  the  selected  demolition  contractor 
and  would  take  into  consideration 
safety,  radiation  protection,  personnel 
availability,  salvage  potential, 
contamination  control,  and  weather 
constraints.  At  a  minimum,  any 
regulated  asbestos  containing  materials 
would  be  abated  from  a  structiire  prior 
to  commencing  structure  demolition. 

III.  Finding  of  No  Significant  Impact 

Pursuant  to  10  CFR  part  51,  the  NRC 
has  prepared  the  EA,  summarized 
above.  The  staff  has  determined  that  no 
ground  water  impacts  are  expected  from 
building  dismantlement  and 
deconstruction.  There  will  be  no  deep 
excavations  that  could  potentially 
impact  groimd  water.  Waste 
management  activities  will  be 
implemented  for  gaseous  effluents, 
liquid  and  solid  wastes.  Air  particulate 
(dust)  created  by  the  mill  demolition 
will  be  reduced  by  pre-washing  all 
facility  components.  Liquid  wastes  used 
during  the  demolition  will  be  isolated 
by  creating  a  decontamination  area  for 
equipment  washing.  This  area  will 
either  be  enclosed  with  a  sump  or  water 
containment  system  or  will  be  a 
building  slab  from  a  previously 
dismantled  building.  All  wash  water 
will  be  collected  and  disposed  of  within 
lined  evaporations  cells.  Solid  waste 
generated  during  demolition  will  be 
separated  into  contaminated  and 
uncontaminated.  Uncontaminated 
wastes  will  be  disposed  of  within  a 
landfill  owned  by  Rio  Algom  under 
regulation  of  the  State  of  New  Mexico. 

Contaminated  waste  will  be  disposed 
of  in  the  mill  tailings  disposal  area  in 
accordance  with  NRC  regulations. 
Management  of  material  contaminated 
with  asbestos  will  be  performed  by 
specialized  contractors  experienced  in 
decontamination  and  handling  of 
asbestos.  Additionally,  the  staff  has 
determined  that  no  historic  or  cultural 
resources  and  ecological  resources 
would  be  impacted.  The  U.S.  Fish  and 
Wildlife  Service  has  concvured  that  no 
threatened  or  endangered  habitat  has 
been  impacted. 

The  proposed  NRC  approval  of  the 
action  when  combined  with  known 
effects  on  resource  areas  at  the  site, 
including  further  site  remediation,  is 
not  anticipated  to  result  in  any 
cumulative  impacts  at  the  sites. 
Therefore,  the  NRC  staff  has  concluded 
that  there  will  be  no  significant 
environmental  impacts  on  the  quality  of 
the  human  environment  and, 
accordingly,  the  staff  has  determined 
that  preparation  of  an  Enviroimiental 
Impact  Statement  is  not  warranted. 


IV.  Further  Information 

The  EA  for  this  proposed  action,  as 
well  as  the  licensee's  request,  as 
supplemented  and  revised,  are  available 
electronically  for  public  inspection  in 
the  NRC's  Pubhc  Document  Room  or 
from  the  Publicly  Available  Records 
(PARS)  component  of  NRC's  document 
system  (ADAMS).  ADAMS  is  accessible 
from  the  NRC  Web  site  at  http:// 
www.nrc.gov/i-eading-rm/adams.html. 
The  ADAMS  Accession  Niunbers  for  the 
licensee's  request,  as  supplemented  and 
revised,  are:  ML030940616  and 
ML030940279.  The  ADAMS  Accession 
Number  for  the  EA  summarized  above  is 
ML032720534.  Most  of  the  documents 
referenced  in  the  EA  are  also  available 
through  ADAMS.  Documents  can  also 
be  examined  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville,  MD  20852. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  October,  2003. 

For  the  Nuclear  Regulatory  Commission, 
Robert  Nelson, 

Chief,  Fuel  Cycle  Facilities  Branch,  Division 
of  Fuel  Cycle  Safety  and  Safeguards,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  03-25987  Filed  10-14-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATES:  Weeks  of  October  13,  20,  27, 

November  3,  10,  17,  2003, 

PLACE:  Commissioners'  Conference 

Room  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

Matters  to  be  Considered: 

Week  of  October  13,  2003 

Wednesday,  October  15,  2003 

1:30  p.m. — Briefing  on  License  Renewal 
Program,  Power  Uprate  Activities,  and 
High  Priority  Activities  (Public 
Meeting)  (Contact:  Jimi  Yerokun,  301- 
415-2293). 
This  meeting  will  be  webcast  live  at 

the  Web  address — http://www.nrc.gov. 

Week  of  October  20, 2003— Tentative 

Thursday,  October  23,  2003 

10  a.m. — Meeting  with  Advisory 
Committee  on  Nuclear  Waste  (ACNW) 
(Public  Meeting)  (Contact:  John 
Larkins,  301-415-7360). 
This  meeting  will  be  webcast  live  at 

the  Web  address —  http://www.nrc.gov. 


Week  of  October  27,  2003— Tentative 

Wednesday,  October  29,  2003 

9:30  a.m. — discussion  of  Security  Issues 
(Closed— Ex.  1). 

Week  of  November  3,  2003 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  November  3,  2003. 

Week  of  November  10,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  November  10,  2003. 

Week  of  November  17,  2003— Tentative 

Thursday,  November 20,  2003 

12:45  p.m. — Briefing  on  Threat 
Enviromnent  Assessment  (Closed — 
Ex.  1). 

*  The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information:  David  Louis  Gamberoni  (301) 
415-1651. 


SUPPLEMENTARY  INFORMATION:   "Briefing 
on  Strategic  Workforce  Planning  and 
Human  Capital  Initiatives  (Closed — Ex. 
2),"  originally  scheduled  for  October  7. 
2003,  was  not  held. 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/what-we-do/ 
policy-making/schedule. html. 

***** 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  woiild  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  October  9,  2003. 

D.L.  Gamberoni, 

Technical  Coordinator,  Office  of  the 
Secretary. 

|FR  Doc.  03-26134  Filed  10-10-03;  11:18 

am] 
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PENSION  BENEFIl  GUARANTY 
CORPORATION 

Required  Interest  Rate  Assumption  for 
Determining  Variable-Rate  Premium; 
Interest  on  Late  Premium  Payments; 
Interest  on  Underpayments  and 
Overpayments  of  Single-Employer 
Plan  Termination  Liability  and 
Multiemployer  Withdrawal  Liability; 
Interest  Assumptions  for 
IMultiempioyer  Plan  Valuations 
Following  Mass  Withdrawal 

AGENCY:  Pensuin  Benefit  taiaranty 

Corpordtion. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  ("orporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  can  be  derived  from  rate>. 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public  Interest  rates 
are  also  published  cm  the  PBCUls  Web 
site  (http://wwvv.pbgc;. gov), 
DATES:  The  required  interest  rate  for 
determining  the  variable-rate  premium 
under  part  4006  applies  to  premium 
payment  years  beginning  in  ()c  tober 
2003.  The  interest  assumptions  for 
performing  multiemployer  plan 
valuations  following  mass  withdrawal 
under  part  4281  applv  to  valuation  dates 
occurring  in  November  200, i.  The 
interest  rates  for  late  premium  payments 
under  part  4007  and  for  underpayments 
and  overpayments  of  single-employer 
plan  termination  liability  under  part 
4062  and  multiemployer  withdrawal 
liability  under  part  4219  applv  to 
interest  accruing  during  the  fourth 
quarter  (October  through  December)  of 
2003, 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  I  Ashner.  Assistant  General 
Counsel.  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Street.  \\V  .  Washington.  DC 
20005.  202-326-4024,  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-^024.) 
SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iu)(IIJ  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  !?  4006.4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  (the 
"required  interest  rate")  in  determining 
a  single-employer  plan's  variable-rate 
premium.  The  required  interest  rate  is 


the    appliciable  perc:entage"  (currenUy 
100  percent)  of  the  annual  yield  on  30- 
year  Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid  (the 

premium  payment  year  ")   (Although 
the  Treasury  Department  has  c;eased 
issuing  30-year  sec:urities.  the  Internal 
Revenue  Service  announces  a  surrogate 
\  leld  figure  each  month — based  on  the 
30-yedr  Treasury  bond  maturing  in 
February  2031— which  the  PBGC  uses  to 
determine  the  required  interest  rate.) 

The  required  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  October  2003  is  '>  14  percent. 

Tht   tollowmg  table  lists  the  required 
interest  rates  to  be  used  m  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between 
November  2002  and  October  2003. 


For  premium  payment 
years  beginning  in 

November  2002     

December  2002     

January  2003        

February  2003      

Marcti  2003   

Apnl  2003      - 

May  2003       

June  2003     

July  2003       

August  2003  

September  2003    

October  2003  


The  required 
interest  rate  is 


493 
4  96 
4  92 
4  94 
4  81 
4  80 
4  90 
453 
437 

4  93 

5  31 
5  14 


From — 


Through — 


Interest  rate 
(percent) 


7/1/96  .. 
4/1/98  .. 
1/1/99  .. 
4/1/99  .. 
4/1/00  ,. 
4/1/01  .. 
7/1/01  .. 
1/1/02  .. 
1/1/03  .. 
10/1/03 


3/31/98 

9 

12/31/98 

,8 

3/31/99 

7 

3/31/00 

8 

3/31/01 

9 

6/30/01 

8 

12/31/01 

7 

12/31/02 

6 

9/30/03 

5 

12/31/03 

4 

Late  Premium  Payments; 
I'nderpayments  and  Overpayments  of 
Single-Employer  Plan  Termination 
Liability 

Section  4007(b)  of  ERISA  and 
^  1007  7(d)  of  the  PBCiC's  regulation  on 
I'dvment  of  Premiums  (29  CFR  part 
4007)  require  the  payment  of  interest  on 
late  premium  payments  at  the  rate 
established  under  section  6601  of  the 
Internal  Revenue  Code,  Similarly. 
6)  4062  7  of  the  PBCJC's  regulation  on 
Liability  for  Termination  of  Single- 
Emplover  Plans  (2M  CFR  part  4062) 
requires  that  interest  be  charged  or 
credited  at  the  sc?ction  6601  rate  on 
underpayments  and  overpayments  of 
employer  liability  under  section  4062  of 
ERISA.  The  section  6601  rate  is 
established  periodically  (currently 
(juarterlv)  by  the  Internal  Revenue 
Servic  e  The  rate  applicable  to  the 
fourth  quarter  (October  through 
December)  of  2003.  as  announced  by  the 
IRS.  is  4  percent 

The  following  tabic;  lists  the  late 
payment  interest  rates  for  premiums  and 
employer  liability  for  the  specified  time 
periods; 


Underpayments  and  Overpayments  of 
Multiemployer  Withdrawal  Liability 

Section  4219.32(b)  of  the  PBGC's 
regulation  on  Notice,  Collection,  and 
Redetermination  of  Withdrawal 
Liability  (29  CFR  part  4219)  specifies 
the  rate  at  which  a  multiemployer  plan 
is  to  charge  or  credit  interest  on 
underpayments  and  overpayments  of 
withdrawal  liability  under  section  4219 
of  ERISA  unless  an  applicable  plan 
provision  provides  otherwise.  For 
interest  accruing  during  any  calendar 
quarter,  the  specified  rate  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates").  The  rate  for  the  fourth 
quarter  (October  through  December)  of 
2003  (i.e..  the  rate  reported  for 
September  15.  2003)  is  4.00  percent. 

The  following  table  lists  the 
withdrawal  liability  underpayment  and 
overpayment  interest  rates  for  the 
specified  time  periods: 


From 


Through 


Interest 

rate 
(percent) 


7/1/97  12/31/98 

1/1/99  9/30/99  .. 

10/1/99  12/31/99 

1/1/00  3/31/00  .. 

4/1/00  6/30/00  .. 

7/1/00  3/31/01    .. 

4/1/01   6/30/01   .. 

7/1/01   9/30/01    .. 

10/1/01   I  12/31/01 

1/1/02  '  12/31/02 

1/1/03  I  9/30/03  .. 

10/1/03  12/31/03 


8.50 
7.75 
8.25 
8.50 
8.75 
9.50 
8.50 
7.00 
650 
4.75 
4.25 
4.00 


Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-Employer  Plans  (29  CFR  part 
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4044).  The  interest  assumptions 
applicable  to  valuation  dates  in 
November  2003  under  part  4044  are 
contained  in  an  amendment  to  part  4044 
published  elsewhere  in  today's  Federal 
Register.  Tables  showing  the 
assumptions  applicable  to  prior  periods 
are  codified  in  appendix  B  to  29  CFR 
part  4044. 

Issued  in  Washington,  DC,  on  this  7th  day 
of  October  2003. 

loseph  H.  Grant, 

Deputy  Executive  Director  and  Chief 
Operating  Officer,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  03-26027  Fihd  10-14-03;  8:45  am) 

BILUNG  CODE  7706-01 -P 


59423 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Privacy  Act  of  1974;  Computer 
Matching  Programs,  Office  of 
Personnei  Management/Department  of 
Labor,  Office  of  Workers' 
Compensation  Programs 

agency:  Office  of  Personnel 
Management  (OPM). 
ACTION:  Publication  of  notice  of 
computer  matching  to  comply  with 
Public  Law  100-503.  the  Computer 
Matching  and  Privacy  Act  of  1988. 

SUMMARY:  OPM  is  publishing  notice  of 
its  computer  matching  program  with  the 
Department  of  Labor.  Office  of  Workers' 
Compensation  Programs  (OWCP)  to 
meet  the  reporting  and  publication 
requirements  of  Public  Law  100-503. 
The  purpose  of  this  match  is  to  identify 
and/or  prevent  erroneous  payments 
under  the  Civil  Service  Retirement  Act 
(CSRA)  or  the  Federal  Employees' 
Retirement  System  Act  (FERSA)  and  the 
Federal  Employees'  Compensation  Act 
(FECA).  The  match  will  identify 
individuals  receiving  prohibited 
benefits  simultaneously  under  CSRA  or 
FERSA  and  the  FECA.  All  three  laws 
prohibit  the  receipt  of  certain 
simultaneous  payments  covering  the 
same  period  of  time. 

The  match  will  involve  the  OPM 
system  of  records  published  as  OPM 
CENTRAL-1,  Civil  Service  Retirement 
and  Insurance  Records  at  64  FR  54930 
October  8, 1999,  as  amended  May  3, 
2000,  (65  FR  25775)  and  the  Department 
of  Labor  system  of  records  published  as 
DOL/GOVT-1.  entitled  "Office  of 
Workers'  Compensation  Programs. 
Federal  Employees'  Compensation  Act 
File"  at  67  FR  16817,  on  April  8,  2002. 
DATES:  The  matching  program  will  begin 
in  October  2003,  or  40  days  after 
agreements  by  the  parties  participating 
in  the  match  have  been  submitted  to 


Congress  and  the  Office  of  Management 
and  Budget,  whichever  is  later.  The 
matching  program  will  continue  for  18 
months  from  the  beginning  date  and 
may  be  extended  an  additional  12 
months  thereafter.  The  data  exchange 
will  begin  at  a  date  mutually  agreed 
upon  between  OPM  and  OWCP  after 
October  2003,  unless  comments  on  the 
match  are  received  that  result  m 
cancellation  of  the  program.  Subsequent 
matches  will  take  place  semi-annually 
on  a  recurring  basis  until  one  of  the 
parties  advises  the  other  in  writing  of  its 
intention  to  reevaluate,  modify  and/or 
terminate  the  agreement. 
ADDRESSES:  Send  comments  to  Maurice 
O.  Duckett,  Assistant  Director  for  RIS 
Support  Services  Program,  Office  of 
Personnel  Management,  Room  4H28, 
1900  E.  Street  NW.,  Washington,  DC 
20415. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Sparrow,  (202)  606-1803. 
SUPPLEMENTARY  INFORMATION:  The 
computer  matching  program  between 
OPM  and  OWCP  will  involve 
comparison  of  beneficiaries  under  the 
FECA  and  the  CSRA  or  the  FERSA.  The 
match  will  identify  beneficiaries 
receiving  payment  of  compensation  for 
wage  loss  or  death  under  the  FECA  and 
those  receiving  retirement  or  death 
benefits  under  the  CSRA  or  FERS 
covering  the  same  period  of  time. 

The  concurrent  receipt  of  benefits 
under  the  FECA  based  on  wage  loss  and 
under  the  CSRA  or  FERSA  for 
retirement,  or  under  the  FECA,  CSRA. 
or  FERSA  based  on  the  death  of  a 
Federal  employee,  is  prohibited.  OPM 
has  the  responsibility  to  monitor 
retirement  annuity  and  survivor  benefits 
paid  under  tjie  retirement  laws  to 
ensure  that  its  beneficiaries  are  not 
receiving  benefits  under  the  FECA 
which  are  prohibited  during  receipt  of 
benefits  under  the  CSRA  or  FERSA. 
Similarly,  it  is  OWCP's  responsibility  to 
ensure  that  Federal  employees  or 
dependents  of  deceased  Federal 
employees  receiving  benefits  under  the 
FECA  are  not  also  receiving  benefits 
under  CSRA  or  FERSA  which  are 
prohibited. 

By  comparing  the  information 
received  through  this  computer 
matching  program  on  a  regular  basis,  the 
agencies  will  be  able  to  make  a  timely 
and  more  accurate  adjustment  in  their 
benefit  payments.  The  match  will 
prevent  overpayments,  fraud  and  abuse, 
thus  assuring  that  benefit  payments  are 
proper  under  the  appropriate  Acts. 

Additional  information  regarding  the 
matching  program,  including  the 
authority  for  the  program,  a  description 
of  the  matches,  the  personnel  records  to 


be  matched,  security  safeguards,  and 
plans  for  the  disposal  of  records 
following  completion  of  the  match  are 
provided  in  the  text  below. 

Office  of  Personnel  Management 
Kay  Coles  James, 

Director. 

Matching  of  Records  Between  Office  of 
Workers'  Compensation  Programs  and 
the  Office  of  Personnel  Management 

A.  Authority.  The  Civil  Service 
Retirement  Act  (CSRA),  5  U.S.C.  8331, 
et  seq;  the  Federal  Employees' 
Retirement  System  Act  (FliRSA).  5 
U.S.C.  8401,  et  seq:  and  the  Federal 
Employees'  Compensation  Act  (FECA), 
5  U.S.C.  8101,  efseg. 

B.  Description  of  Computer  Matching 
Program.  OPM  pays  annuities  or 
survivor  benefits  to  individuals  who 
also  may  receive  benefits  under  the 
FECA.  OPM's  responsibility  as  the 
administrator  of  CSRA  and' the  FERSA 
is  to  assure  that  such  benefit  payments 
are  proper  and  to  prevent  fi-aud  and 
abuse.  The  computer  matching  program 
is  an  efficient  method  of  determining 
whether  these  individuals  are  receiving 
benefits  simultaneously  from  both  OPM 
and  OWCP  which  is  prohibited  by  law. 

OWCP  will  provide  OPM  with ' 
extracts  of  its  payment  files  containing 
data  (names,  social  security  numbers, 
payee  relationship  codes,  addresses,  zip 
codes,  and  payment  data)  needed  to 
identify  the  individual  and  determine  if 
he  or  she  is  receiving  benefits  from  both 
organizations  at  the  same  time  OPM 
will  match  OWCP's  extract  of  its 
payment  files  against  its  payment 
records  for  the  same  dates  to  determine 
if  benefits  were  being  paid  for  the  same 
day  by  both  agencies.  OPM  will  provide 
OWCP  with  a  list  of  valid  matches.  Both 
organizations  will  detect,  identify,  and 
follow-up  on  payment  of  prohibited 
dual  benefits.  An  individual  identified 
as  receiving  prohibited  dual  benefits 
will  be  offered  an  opportunity  to  contest 
the  findings  and  proposed  actions  and 
the  opportunity  to  elect  the  benefits  he 
or  she  wishes  to  receive.  This  due 
process  will  be  provided  to  the 
individual  before  any  payment 
adjustments  are  made. 

C.  Personnel  Records  to  be  Matched. 
The  respective  OPM  and  OWCP  system 
of  records  cited  above,  which  contain 
payment  data  on  beneficiaries,  will  be 
matched. 

D.  Privacy  Safeguards  and  Security. 
The  personal  privacy  of  the  individuals 
whose  names  are  included  in  the  tapes 
is  protected  by  strict  adherence  to  the 
provisions  of  the  Privacy  Act  of  1 974 
and  OMB's  Guidance  Interpreting  the 
Provisions  of  Pub.  L.  100-503,  the 
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Computer  Matching  dnii  Privacv  Act  of 
1988  (54  FR  25818)   Security  safeguards 
include  limiting  access  only  to  the  files 
agreed  to  and  onlv  to  agency  personnel 
having  a  •'need  tn  know."  All  automated 
records  will  he  password  protected  and 
the  data  listing  will  be  locked  in  file 
areas  after  normal  dutv  hours.  Re(  ords 
matched  or  created  bv  the  match  will  be 
stored  in  an  area  that  is  physically  safe 
from  access  by  unauthorized  persons 
during  normal  work  hours  and  after 
\vork.  or  when  not  in  use 

E   Disposal  nf  HtKords  The  files  will 
remain  the  property  of  the  resptM.ti\>' 
source  agencies  and  all  re( urds 
including  those  not  containing  matches 
will  be  returned  to  the  source  agency  for 
destruction   ■Hits."  those  records 
relating  to  matched  indiyiduals.  will  he 
disposed  of  in  af:cordance  with  th-' 
Privacy  Act  and  the  Federal  Rei  ord 
Schedules  after  serving  their  purpose. 
The  data  obtained  from  (.onfirmed  hits 
will  be  entered  in  the  c:laims  file.  sub|ect 
to  release  only  in  accordance  with  the 
provisions  of  the  Privacy  Act. 

FK  [)(»    iM-^".M4h  Filed  tO-14-03;  8:45  am] 

BILLING  CODE  6325-5(M» 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  E.xchange 
Commission.  Office  of  Filings  and 
Information  Services.  Washington.  DC^ 
20549. 

Extfnsion: 

Rule  17f-2(a)  SEC  File  No.  270-34  OMB 
Control  No.  3235-0034. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  .\i  t  of  1995 
(44  U.S.C.  3501  et  seq).  the  Securities 
and  E.xchange  Commission 
(•■(^.ommission")  is  soliciting  c  tmimeiits 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval 

Rule  17f-2(a)  Fingerprinting 
Requirements  for  Securities 
Professionals.  Rule  17f-2(a)  recjuires 
that  sec:urities  professionals  be 
fingerprinted.  This  requirement  serves 
to  identifv  sec:urity  risk  personnel,  to 
allow  an  employer  to  make  fully 
informed  employment  decisions,  and  to 
deter  possible  wrongdoers  from  seeking 
employment  in  the  sec:urities  industry. 
Partners,  directors,  officers,  and 
employees  of  exchanges,  brokers. 


dealers,  transfer  agents,  and  clearing 
agenc  ies  are  inc  hided.    . 

11  IS  estimated  that  approximately 
10. ('.00  respondents  will  submit 
fingerprint  cards  it  is  also  estimated 
that  eai  h  resp(mdent  will  submit  55 
fingerprint  cards  The  staff  estimattis 
that  the  average  number  of  hours 
necessary  to  comply  with  the  Rule  1  7t- 
2(a)  is  one-half  hour  The  total  burden 
is  275.000  hours  for  respondents,  based 
upon  past  submissions.  The  average  cost 
per  hour  is  cipproximatelv  .S50. 
Therefore,  th.'  total  i  i>st  of  compliance 
for  respondents  is  Sl.i.750.0()0 

Written  <  omments  are  invited  on;  (a) 
Whether  the  proposed  idllection  of 
inform.ition  is  ne(  essarv  for  the  proper 
[lerformaiK  e  of  the  functions  of  the 
ageiu  A  ,  UK  hiding  whether  the 
information  shall  have  pra(  tical  utility. 
d)j  the  ai  (  urai  \  of  the  agency's 
estimates  of  the  burden  of  ihe  proposed 
(  oUection  of  information;  (c)  ways  to 
enhanc;e  the  (jualitv,  utility,  and  clarity 
of  the  information  to  be  (  ()lltM:ted;  and 
(d)  ways  to  minimize  the  burden  of  the 
collHc;tion  of  information  on 
respondents,  inc  hiding  through  the  use 
of  automated  lollection  te(;hniques  or 
other  forms  of  information  technology. 
Consideratiim  will  bt?  given  to 
comments  and  suggestions  submitted  in 
writing  within  (H)  davs  of  this 
publication. 

Please  direct  vour  written  (;omm.ents 
to  Kenneth  A  Fogash.  .■\(;ting  Assoc;iate 
Executive  Director,  Office  of 
Information  Technology.  Securities  and 
Exchange  C^ommission.  450  5th  Street. 
NW.,  Washington.  DC  20549. 

Dated:  October  6.  2003. 
Margaret  H.  McFarland. 

Dfpiitj,  Sii Tflaiy 

|FR  Doc.  03-25972  Filed  lU-14-();i;  H:4t  ami 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  ttie  Boston  Stock 
Exchange,  Inc.  (Able  Laboratories,  Inc., 
Common  Stock,  $.01  par  value)  File 
No. 1-11352 

UctCt).'!    K     JOIl.l 

Able  Laboratories,  liu    .  a  Delaware 
corporation  ("Issuer"),  has  tiled  an 
application  with  the  Securities  and 
{exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  19:i4 
("Act")  '  and  Rule  12d2-2(d) 


thereunder.-  to  withdraw  its  Common 
Stock.  S.Ol  par  value  ("Security"),  from 
listing  and  registration  on  the  Boston 
Stock  Exchange.  Inc.  ("BSE"  or 
"Exchange"). 

On  September  19.  2003.  the  Board  of 
Directors  ("Board")  of  the  Issuer 
approved  a  resolution  to  withdraw  the 
Security  from  listing  on  the  Exchange. 
The  Board  states  that  it  made  the 
decision  to  withdraw  the  Security  from 
listing  and  registration  on  the  BSE 
because  the  Sc^curity  has  been  listed  to 
trade  on  the  Nasdaq  National  Market 
since  February  27.  2003. 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of  the 
BSE  rules  governing  an  issuc?r's 
voluntarv  withdrawal  of  a  security  from 
listing  and  registration.  The  Issuer's 
application  relates  solely  to  the 
Security's  withdraw^al  from  listing  on 
the  BSE  and  from  n?gistration  under 
Section  12(b)  of  the  Act  '  and  shall  not 
affect  its  obligation  to  be  registered 
under  Section  12(g)  of  the  Act.-* 

Any  interested  person  may,  on  or 
before  October  30.  2003.  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW..  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  BSE  and  what  terms,  if  any. 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Oiinmission.  bv  the  Division  of 
Market  Kegulalion.  ijursiiant  to  delegated 
autiiiirity  ' 
lonattian  G.  Katz, 
Si'i  rvtury. 

iFK  Doc.  03-25074  Filed  10-14-03;  8:45  ain| 
BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-26203;  File  No.  812-12981] 

MLIG  Variable  Insurance  Trust  and 
Roszel  Advisors,  LLC;  Notice  of 
Application 

OdoluT  H.  -MKIf. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commisrdon"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  Section  6(c)  of  the 


15  U.S.C.  78Ad). 


-  i7c;FRi4(i  i::(l2-2(d|. 

3  15  U.S.C.  78/(b). 
M5  U.S.C.  7H/(j;) 
5  17CFR200.jl)-:)l.i)lll 


t  nrt  I  I»r„  J. 


n\r,* r^\^n-r.      1   C  Tfim    /  Mnti/'QC 
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Investment  Company  Act  of  1940,  as 
amended,  (the  "Act")  granting  relief 
from  the  provisions  of  Sections  9(a), 
13(a).  15(a)  and  15(b)  of  the  Act  and 
Rules  6e-2(b)(15)  and  6e-3(T)(b)(15) 
thereunder. 

APPUCANTS:  MLIG  Variable  Insurance 
Trust  (the  "Trust")  and  Roszel  Advisors, 
LLC  ("Roszel  Advisors"). 
SUMMARY  OF  APPUCATION:  Applicants 
seek  exemptions  to  permit  life  insurance 
company  separate  accoimts  supporting 
variable  life  insiu-ance  contracts  (and 
their  insurance  company  depositors)  to 
invest  in  shares  of  the  Trust  or  a  "future 
trust"  when  the  following  other  types  of 
investors  also  hold  shares  of  the  Trust 
or  a  future  trust:  (1)  A  variable  life 
insurance  ("VLI")  account  of  a  life 
insurance  company  that  is  not  an 
affiliated  person  of  the  insurance 
company  depositor  of  any  other  VLI 
accoimt,  (2)  the  Trust's  or  future  trust's 
investment  adviser  (representing  seed 
money  investments  in  the  Trust  or 
future  trust),  (3)  a  life  insurance 
company  separate  account  supporting 
variable  annuity  contracts  (a  "VA 
account"),  or  (4)  a  qualified  pension  or 
retirement  plan.  A  "future  trust"  is  any 
investment  company  (or  investment 
portfolio  or  series  thereof),  other  than 
the  Trust,  shares  of  which  are  to  be  sold 
to  VLI  accoimts  and  to  which  applicants 
or  their  affiliates  may  in  the  future  serve 
as  investment  advisers,  investment  sub- 
advisers,  investment  managers, 
administrators,  principal  underwriters 
or  sponsors. 

FILING  DATE:  The  application  was  filed 
on  May  29,  2003  and  was  amended  and 
restated  on  September  26,  2003. 
HEARING  OR  NOTIFICATKNI  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  Commission  and 
serving  applicants  with  a  copy  of  the 
request,  in  person  or  by  mail.  Hearing 
requests  should  be  received  by  the 
Commission  by  5:30  p.m.  on  November 
3,  2003,  and  should  be  accompanied  by 
proof  of  service  on  the  applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  requestor's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Conmiission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549-0609. 
Applicants,  c/o  Edward  W.  Diffin,  Jr., 
Esq.,  Vice  President  and  Senior  Counsel, 


Merrill  Lynch  Insurance  Group,  Inc., 
1300  Merrill  Lynch  Drive,  Pennington, 
New  Jersey  08534.  Copy  to  David  S. 
Goldstein,  Esq.,  Sutherland  Asbill  & 
Brennan  LLP,  1275  Pennsylvania 
Avenue  NW.,  Washington,  DC  20004- 
2415. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 
Yuna  Peng,  Attorney,  at  (202)  942-0676, 
or  Loma  J.  MacLeod,  Branch  Chief,  at 
(202)  942-6070,  Office  of  Insurance 
Products,  Division  of  Investment 
Management 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission, 
450  5th  Street  NW.,  Washington,  DC 
20549  (tel.  (202)  942-8090). 

Applicants  Representations 

1.  The  Trust  is  a  business  trust 
organized  imder  the  laws  of  Delaware 
on  February  14,  2002.  It  is  registered 
under  the  Act  as  an  open-end 
management  investment  company  and 
is  a  series  investment  company  as 
defined  by  Rule  18f-2  under  the  Act.It 
is  cmrently  comprised  of  twenty-four 
investment  portfolios.  It  issues  a 
separate  series  of  shares  of  beneficial 
interest  in  coimection  with  each 
investment  portfolio  (each,  a 
"Portfolio").  It  may  offer  each  series  of 
its  shares  to  VLI  accounts  and  VA 
accoimts  of  various  life  insurance 
companies  ("participating  insurance 
companies")  and  to  pension  and 
retirement  plans  qualified  under  Section 
401(a)  of  the  Internal  Revenue  Code  of 
1986,  as  amended  (the  "Code") 
("plans"). 

2.  Each  VLI  account  and  VA  account 
will  be  established  as  a  segregated  asset 
account  by  a  participating  insurance 
company  pursuant  to  the  insurance  law 
of  the  insurance  company's  state  of 
domicile.  As  such,  the  assets  of  each 
will  be  the  property  of  the  participating 
insurance  company  and  that  portion  of 
the  assets  of  such  an  account  equal  to 
the  reserves  and  other  contract 
liabilities  with  respect  to  the  account 
will  not  be  chargeable  with  liabilities 
arising  out  of  any  other  business  that  the 
insurance  company  may  conduct.  The 
income,  gains  and  losses,  realized  or 
unrealized  from  such  an  account's 
assets  will  be  credited  to  or  charged 
against  the  account  without  regard  to 
other  income,  gains  or  losses  of  the 
insurance  company.  If  a  VLI  account  or 
VA  account  is  registered  as  an 
investment  company,  it  will  be  a 
"separate  account"  as  defined  by  Rule 
0-1  (e)  (or  any  successor  rule)  under  the 
Act  and  will  be  registered  as  a  unit 


investment  trust.  For  purposes  of  the 
Act,  the  life  insurance  company  that 
establishes  such  a  registered  VLI 
account  or  VA  account  is  the  depositor 
and  sponsor  of  the  account  as  those 
terms  have  been  interpreted  by  the 
Commission  with  respect  to  variable  life 
insurance  and  variable  annuity  separate 
accounts. 

3.  The  plans  will  be  pension  or 
retfrement  plans  intended  to  qualify 
under  Sections  401(a)  and  501(a)  of  the 
Code.  Many  of  the  plans  will  include  a 
cash  or  deferred  arrangement 
(permitting  salary  reduction 
contributions)  intended  to  qualify  under 
Section  401(k)  of  the  Code.  The  plans 
will  also  be  subject  to,  and  will  be 
designed  to  comply  with,  the  provisions 
of  the  Employee  Retirement  Income 
Security  Act  of  1974  ("ERISA") 
applicable  to  either  defined  benefit  or  to 
defined  contribution  profit-sharing 
plans. 

4.  Roszel  Advisors  is  a  Delaware 
limited  liability  company  organized  on 
April  5,  2002.  Roszel  Advisors  is 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940.  Roszel  Advisors  is  a  wholly- 
owned  subsidiary  of  Merrill  Lynch 
Insurance  Group,  Inc.,  and  is  an 
"affiliated  person"  of  the  Trust  as 
defined  in  Section  2(a)(3)  of  the  Act. 
Roszel  Advisors  serves  as  the 
investment  adviser  to  the  Trust  and 
.each  of  the  Portfolios.  Roszel  Advisors, 
under  the  direction  of  the  Trust's  board 
of  trustees,  is  responsible  for  the  overall 
business  management  of  the  Trust  and 
for  retaining  investment  subadvisers 
("Subadvisers")  to  manage  the  assets  of 
each  Portfolio.  Pursuant  to  an  order 
under  Section  6(c)  of  the  Act  granting 
exemption  from  Section  1 5(a)  of  the  Act 
and  Rule  18f-2  under  the  Act,  Roszel 
Advisors  uses  a  "manager  of  managers" 
approach  to  selecting  and  supervising 
Subadvisers  to  manage  the  assets  of  the 
Portfolios. 

5.  The  Trust  proposes  to  offer  and  sell 
its  shares  to  VLI  accounts  and  VA 
accounts  of  various  participating 
insurance  companies  to  serve  as  an 
investment  medium  to  support  variable 
life  insurance  contracts  ("VLI 
contracts")  and  variable  annuity 
contracts  ("VA  contracts")  (together, 
"variable  contracts")  issued  through 
such  accounts.  As  described  more  fully 
below,  the  Trust  will  only  sell  its  shares 
to  registered  VLI  accounts  and 
registered  VA  accounts  if  each 
participating  insurance  company 
sponsoring  such  a  VLI  account  or  VA 
account  enters  into  a  participation 
agreement  with  the  Trust.  The 
participation  agreements  will  define  the 
relationship  between  the  Trust  and  each 
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participating  insurance  company  aind 
will  memorialize,  among  other  matters, 
the  fact  that,  except  where  the 
agreement  specifically  provides 
otherwise,  the  participating  insurance 
company  will  remain  responsible  for 
establishing  and  maintaining  any  \^LI 
account  or  VA  account  covered  by  the 
agreement  and  for  complying  with  all 
applicable  requirements  of  state  and 
federal  law  pertaining  to  such  accounts 
and  to  the  sale  and  distribution  of 
variable  contracts  issued  through  such 
accounts. 

6.  The  use  of  a  common  management 
investment  company  (or  investment 
portfolio  thereof)  as  an  investment 
medium  for  both  VTJ  accounts  and  VA 
accounts  of  the  same  insurance 
company,  or  of  two  or  more  insurance 
companies  that  are  affiliated  persons  of 
each  other,  is  referred  to  herein  as 
"mixed  funding."  The  us«  ota  common 
management  investment  company  (or 
investment  portfolio  thereof)  as  an 
investment  medium  for  V'LI  accounts 
and/or  VA  accounts  of  two  or  more 
insurance  companies  that  are  not 
affiliated  persons  of  each  other,  is 
referred  to  herein  as  "shared  funding  " 

7.  The  Trust  may  sell  its  shares 
directly  to  the  plans.  Federal  tax  law 
permits  investment  companies  such  as 
the  Trust  to  increase  their  net  assets  by 
selling  shares  to  qualified  pension  and 
retirement  plans  such  as  the  plans. 
Section  817(h)  of  the  Code  imposes 
certain  diversification  standards  on  the 
assets  underlying  variable  contracts, 
such  as  those  in  each  Portfolio  of  the 
Trust.  The  Code  provides  that  variable 
contracts  will  not  be  treated  as  annuity 
contracts  or  life  insurance  contracts,  as 
the  case  may  be,  for  any  period  (or  any 
subsequent  period)  for  which  the 
underlying  assets  are  not,  in  accordance 
with  regulations  issued  by  the  Treasury' 
Department,  adequately  diversified  On 
March  2,  1989,  the  Treasury  Department 
issued  regulations  (Treas.  Reg.  1.817-5) 
which  established  specific 
diversification  requirements  for 
investment  portfolios  underlying 
variable  contracts.  The  regulations 
generally  provide  that,  in  order  to  meet 
these  diversification  requirements,  all  of 
the  beneficial  interests  in  the 
investment  company  must  be  held  by 
the  segregated  asset  accounts  of  one  or 
more  life  insurance  companies. 
Notwithstanding  this,  the  regulations 
also  contain  an  exception  to  this 
requirement  that  permits  trustees  of  a 
qualified  pension  or  retirement  plan  to 
hold  shares  of  an  investment  company, 
the  shares  of  which  are  also  held  by 
insurance  company  segregated  asset 
accounts,  without  adversely  affecting 
the  status  of  the  investment  company  as 


an  adequately  diversified  underlying 
investment  for  variable  contracts  issued 
through  such  segregated  asset  accounts 
(Treas.  Reg.  1.817-5(f)(3)(iii)). 

8.  As  a  result  of  this  exception  to  the 
general  diversification  requirement, 
qualified  pension  and  retirement  plans, 
such  as  the  plans,  may  hold  Trust  shares 
and  select  a  Portfolio  or  an  investment 
portfolio  of  any  future  trust  as  an 
investment  option  without  endangering 
the  tax  status  of  variable  contracts  as  life 
insurance  or  annuities,  respectively. 
Trust  shares  sold  to  the  plans  would  be 
held  bv  the  trustees  of  the  plans  as 
required  by  Section  403(a)  of  ERISA. 
The  trustees  or  other  fiduciaries  of  the 
plans  may  vote  Trust  shares  held  by 
their  plans  in  their  own  discretion  or,  if 
the  applicable  plan  so  provides,  vote 
such  shares  in  accordance  with 
instructions  from  participants  in  such 
plans.  The  use  of  a  common 
management  investment  company  (or 
investment  portfolio  thereof)  as  an 
investment  medium  for  VLI  accounts, 
VA  accounts  and  plans,  is  referred  to 
herein  as  "extended  mixed  funding." 

Applicants'  Legal  Analysis 

9.  Rule  6e-2(b)(15)  under  the  Act 
provides  partial  e.xemptions  from 
Sections  9(a),  13(a).  15(a).  and  15(b)  of 
the  Act  to  VLI  accounts  supporting 
scheduled  premium  VLI  contracts  and 
to  their  life  insurance  company 
depositors.  The  exemptions  granted  by 
the  Rule  are  available,  however,  only 
where  the  Trust  offers  its  shares 
exclusively  to  VLI  accounts  of  the  same 
participating  insurance  company  and/or 
of  participating  insurance  companies 
that  are  affiliated  persons  of  the  same 
participating  insurance  company  and 
then,  only  where  scheduled  premium 
VLI  contracts  are  issued  through  such 
VLI  accounts.  Therefore,  VLI  accounts, 
their  depositors  and  their  principal 
underwriters  may  not  rely  on  the 
exemptions  provided  by  Rule  6e- 
2(b)(15)  if  shares  of  the  Trust  are  held 
by  a  VLI  account  through  which  flexible 
premium  VLI  contracts  are  issued,  a  VLI 
account  of  an  unaffiliated  participating 
insurance  company,  an  unaffiliated 
investment  adviser,  any  VA  account  or 

a  plan.  In  other  words.  Rule  6e-2(b)(15) 
does  not  permit  a  scheduled  premium 
VLI  account  to  invest  in  shares  of  a 
management  investment  company  that 
serves  as  a  vehicle  for  mixed  funding, 
extended  mixed  funding  or  shared 
funding. 

10.  Rule  6e-3(T)(b)(15)  under  the  Act 
provides  partial  exemptions  from 
Sections  9(a),  13(a),  15(a).  and  15(b)  of 
the  Act  to  VLI  accounts  supporting 
flexible  premium  variable  life  insurance 
contracts  and  their  life  insurance 


company  depositors.  The  exemptions 
granted  by  the  Rule  are  available, 
however,  only  where  the  Trust  offers  its 
shares  exclusively  to  VLI  accounts 
(through  which  either  scheduled 
premium  or  flexible  premium  contracts 
are  issued)  of  the  same  participating 
insurance  company  and/or  of 
participating  insurance  companies  that 
are  affiliated  persons  of  the  same 
participating  insurance  company,  VA 
accounts  of  the  same  participating 
insurance  company  or  of  affiliated 
participating  insurance  companies,  or 
the  general  account  of  the  same 
participating  insurance  company  or  of 
affiliated  participating  insurance 
companies.  Therefore,  VLI  accounts, 
their  depositors  and  their  principal 
underwriters  may  not  rely  on  the 
exemptions  provided  by  Rule  6e- 
3(T)(b)(15)  if  shares  of  the  Trust  are  held 
by  a  VLI  account  of  an  unaffiliated 
participating  insurance  company,  a  VA 
account  of  an  unaffiliated  participating 
insurance  company,  the  general  account 
of  an  unaffiliated  participating 
insurance  company,  an  unaffiliated 
investment  adviser  or  a  plan.  In  other 
words.  Rule  6e-3(T)(b)(15)  permits  VLI 
accounts  supporting  flexible  premium 
VLI  contracts  to  invest  in  shares  of  a 
management  investment  company  that 
serves  as  a  vehicle  for  mixed  funding 
but  does  not  permit  such  a  VLI  account 
to  invest  in  shares  of  a  management 
investment  company  that  serves  as  a 
vehicle  for  extended  mixed  funding  or 
shared  funding. 

11.  In  general.  Section  9(a)  of  the  Act 
disqualifies  any  person  convicted  of 
certain  offenses,  and  any  company 
affiliated  with  that  person,  from  acting 
or  serving  in  various  capacities  with 
respect  to  a  registered  investment 
company.  More  specifically,  paragraph 
(3)  of  Section  9(a)  provides  that  it  is 
unlawful  for  any  company  to  serve  as 
investment  adviser  or  principal 
underwriter  for  any  registered  open-end 
investment  company  if  an  affiliated 
person  of  that  company  is  subject  to  a 
disqualification  enumerated  in  Sections 
9(a)(1).  or  (2). 

12.  Subject  to  the  limitations 
described  above.  Rule  6e-2(b)(15)(i)  and 
(ii)  and  Rule  6e-3{T)(b)(15)(i)  and  (ii)      " 
provide  exemptions  from  Section  9(a)  to 
VLI  accounts  and  their  affiliates  under 
certain  circumstances  and  subject  to 
certain  conditions  that  would  limit  the 
application  of  the  eligibility  restrictions 
to  affiliated  individuals  or  companies 
that  directly  participate  in  the 
management  of  the  Trust.  The  relief 
provided  by  Rule  6e-2(b)(15)(i)  and 
Rule  6e-3(T)(b)(15)(i)  permits  a  person 
disqualified  under  Section  9(a)  to  serve 
as  an  officer,  director,  or  employee  of  a 
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participating  insurance  company,  or  any 
of  the  insurance  company's  affiliates,  as 
long  as  that  person  does  not  participate 
directly  in  the  management  or 
administration  of  the  Trust.  The  relief 
provided  by  Rule  6e-2(b)(15)(ii)  and 
Rule  6e-3(T)(b)(15)(ii)  permits  a 
participating  insurance  company  to 
serve  as  the  Trust's  investment  adviser 
or  principal  underwriter,  provided  that 
none  of  its  personnel  who  are  ineligible 
pursuant  to  Section  9(a)  of  the  Act  are 
participating  in  the  management  or 
administration  of  the  Trust. 

13.  The  partial  relief  provided  by 
Rules  6e-2(b)(15)  and  6e-3(T)(b){15) 
limits,  in  effect,  the  amount  of 
monitoring  of  personnel  that  a 
participating  insurance  company  and  its 
affiliates  would  otherwise  have  to 
conduct  to  ensure  compliance  with 
Section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of 
Section  9.  These  Rules  recognize  that  it 
is  not  necessary  for  the  protection  of 
investors  or  the  purposes  fairly  intended 
by  the  policy  and  provisions  of  the  Act 
to  apply  the  provisions  of  Section  9(a) 
to  the  many  hundreds  of  individuals  in 
a  large  insurance  company  complex, 
most  of  whom  typically  have  no 
involvement  in  matters  pertaining  to 
investment  companies  affiliated  with 
such  an  organization.  These  Rules  also 
recognize  that,  in  connection  with  the 
Trust,  there  exists  no  necessity  to  apply 
Section  9(a)  to  individuals  in  various 
participating  insinance  companies  who 
would  have  no  relationship  to  the  Trust 
other  than  that  their  employer  utilizes 
the  T.Tist  to  support  variable  contracts. 
No  regulatory  pinpose  would  be  served 
in  extending  the  Section  9(a)  monitoring 
requirements  because  of  mixed  funding, 
extended  mixed  funding  or  shared 
funding.  Participating  insurance 
companies  and  plans  are  not  expected 
to  play  any  significant  role  in  the 
management  of  the  Trust.  Those 
individuals  at  Roszel  Advisors  who 
would  participate  in  the  management  of 
the  Trust  will  do  so  regardless  of  which 
VLl  accounts,  VA  accounts  and  plans 
invest  in  the  Trust.  The  increased 
expense  of  extending  the  Section  9(a) 
monitoring  requirements  to 
participating  insiu-ance  companies  or 
plans  could  reduce  the  net  return 
realized  by  investors  in  VLI  accounts, 
VA  accounts  or  plans  and  would  not 
provide  any  material  benefit  to  such 
investors. 

14.  Rule  6e-2(b)(15)(iii)  and  Rule  6e- 
3{T)(b)(15)(iii)  provide  partial 
exemptions  from  Sections  13(a),  15(a) 
and  15(b)  of  the  Act  to  the  extent  that 
those  Sections  have  been  deemed  by  the 
Commission  to  require  "pass-through" 
voting  with  respect  to  management 


investment  company  shares  held  by  an 
insurance  company  separate  account,  in 
order  to  permit  the  insurance  company 
to  disregard  the  voting  instructions  of  its 
VLI  contract  owners  ("VLI  owners")  in 
certain  limited  circvunstances.  Because 
the  Commission  has  deemed  Sections 
13(a),  15(a)  and  15(b)  to  require  a 
participating  insiu-ance  company  to  vote 
all  shares  of  the  Trust  held  by  a  VLI 
accoimt  in  accordance  with  instructions 
from  VLI  owners,  the  partial  exemption 
from  these  sections  provided  by 
subparagraph  (b)(15)(iii)(A)(l)  of  the 
Rules  6e-2  and  6e-3(T)  would  permit  a 
participating  insurance  company  to 
disregard  the  voting  instructions  of  such 
VLI  owners  when  required  to  do  so  by 
any  insiu-ance  regulatory  authority 
(subject  to  the  provisions  of  paragraphs 
(b)(5)(i)  and  (b){7)(ii)(A)  of  Rules  6e-2 
and  6e-3(T)),  if  following  such 
instructions  would  cause  the  insiu-ance 
company  to:  (1)  make  (or  refrain  from 
making)  certain  investments  that  would 
result  in  changes  in  the  subclassification 
or  investment  objectives  of  the  Trust,  or 
(2)  approve  or  disapprove  any  contract 
between  the  Trust  and  Roszel  Advisors 
(or  another  investment  adviser  or 
subadviser). 

15.  Subparagraph  (b)(15)(iii)(B)  of 
Rule  6e-2  and  subparagraph 
(b)(15)(iii)(A)(2)  of  Rule  6e-3(T)  would 
permit  a  participating  insurance 
company  to  disregard  the  voting 
instructions  of  such  VLI  owners  if  the 
owners  initiate  any  change  in  the 
Trust's  investment  policies,  principal 
underwriter,  or  investment  adviser 
(provided  that  disregarding  such  voting 
instructions  is  reasonable  and  subject  to 
the  other  provisions  of  paragraphs 
(b)(5)(ii),  (b)(7)(ii)(B)  and  (b)(7)(ii)(C)  of 
Rules  6e-2  and  ee-3(T)). 

16.  Because  the  Commission  has 
deemed  Sections  13(a),  15(a)  and  15(b) 
to  require  any  participating  insurance 
company  to  vote  all  shares  of  the  Trust 
held  by  the  insurer's  VLI  accounts  in 
accordance  with  instructions  from 
owners  of  variable  life  insurance 
contracts  issued  through  such  account, 
the  partial  exemption  from  these 
sections  provided  by  subparagraph 
(b)(15)(iii)  of  Rule  6e-2  and 
subparagraph  (b)(15)(iii)(A)(l)  of  the 
Rule  6e-3(T)  is  one  that  almost  all  VLI 
accoimts  and  their  participating 
insurance  companies  may  need  to  rely 
on. 

17.  Both  Rule  6e-2  and  Rule  6e-3(T) 
generally  recognize  that  a  variable  life 
insurance  contract  is  primarily  a  life 
insurance  contract  containing  many 
important  elements  imique  to  life 
insurance  contracts  and  subject  to 
extensive  state  insurance  regulation. 
Applicants  assert  that  in  adopting 


subparagraph  fb)(15)(iii)  of  these  Rules, 
the  Commission  implicitly  recognized 
that  state  insurance  regulators  have 
authority,  pursuant  to  si     >  insurance 
laws  or  regulations,  to  disapprove  or 
require  changes  in  investment  policies, 
investment  advisers,  or  principa. 
underwriters. 

18.  If  the  Trust  serves  as  an 
investment  vehicle  for  mixed  funding, 
extended  mixed  funding  or  shared 
funding,  the  exemptions  otherwise 
provided  by  Rule  6e-2(b)(15)  would  not 
be  available  to  VLI  accounts  and  their 
participating  insurance  company 
depositors  and  principal  underwriters. 
Likewise,  if  the  Trust  serves  as  an 
investment  vehicle  for  extended  mixed 
funding  or  shared  funding,  the 
exemptions  otherwise  provided  by  Rule 
6e-3(T)(b)(15)  would  not  be  available  to 
VLI  accounts  and  their  participating 
insurance  companies  and  principal 
underwriters. 

19.  Applicants  maintain  that  VLI 
owners  and  VA  owners,  as  investors  in 
the  Trust,  would  have  substantially 
identical  interests.  Likewise,  owners  of 
scheduled  premium  VLI  contracts  and 
flexible  premium  VLI  contracts  would, 
as  investors  in  the  Trust,  have  virtually 
identical  interests. 

20.  Each  Portfolio  is,  or  will  be, 
managed  to  attempt  to  achieve  the 
investment  objective  or  objectives  of 
such  Portfolio,  and  not  to  favor  or 
disfavor  any  particular  participating 
insurance  company  or  type  of  variable 
contract.  Applicants  assert  that  there  is 
no  reason  to  believe  that  the  different 
features  of  various  types  of  variable 
contracts,  including  any  "minimum 
death  benefit"  guarantee  under  certain 
VLI  contracts,  will  lead  to  different 
investment  policies  for  different  types  of 
variable  contracts.  To  the  extent  that  the 
degree  of  risk  may  differ  between  VLI 
contracts  and  VA  contracts,  the  different 
insurance  charges  imposed,  in  effect, 
adjust  any  such  differences  and  equalize 
the  insurers'  exposure  to  risk  in  either 
case. 

21.  Furthermore,  no  single  investment 
strategy  is  appropriate  to  one  particular 
type  of  variable  contract  but  not 
another.  Each  pool  of  VLI  owners  and 
VA  owners  is  composed  of  individuals 
of  diverse  financial  status,  age,  and 
insurance  and  investment  goals.  A 
Portfolio  supporting  one  type  of  variable 
contract  must  accommodate  these 
diverse  factors  in  order  to  attract  and 
retain  owners  of  other  types  of  variable 
contracts.  Permitting  mixed  funding 
will  facilitate  the  success  of  each 
Portfolio  and  will  broaden  the  base  of 
VLI  owners  and  VA  owners  and 
encourage  the  Trust  to  add  additional 
Portfolios. 
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22.  Applicants  maintain  that  qualified 
retirement  plan  investors  in  the  Trust 
would  have  substantially  the  same 
interests  as  do  VLI  owners  and  VA 
owners.  Like  VLI  and  VA  owners, 
qualified  retirement  plan  investors  are 
long-term  investors.  Therefore,  most  can 
be  expected  not  to  withdraw  their  assets 
from  the  plans 

23.  In  addition,  neither  VLI  and  VA 
owners  on  the  one  hand,  nor  plan 
investors  on  the  other,  would  be  taxed 
on  the  investment  return  of  their 
respective  investments  in  the  Trust 
Therefore,  they  would  share  a  strong 
interest  in  the  Trust  operating  in  a 
manner  that  preserves  this  tax  status. 
For  example,  material  conflicts  between 
these  two  groups  of  investors  regarding 
capital  transactions  would  be  unlikely 
to  occur.  In  this  regard.  ERISA  imposes 
general  diversification  requirements  on 
qualified  pension  or  retirement  plan 
investments  that  are  wholly  consistent 
with  those  required  of  each  Portfolio 
under  Section  817(h)  of  the  Code. 

24.  VLI  accounts.  VA  accounts  and 
the  plans  are  governed  in  similar  ways. 
Plan  committees  (and  other  plan 
fiduciaries)  have  a  fiduciary  duty  to 
participants  that  is  similar  to  the 
obligations  that  a  participating 
insurance  company  has  to  look  after  the 
interests  of  its  VLI  owners  and  VA 
owners.  In  this  respect,  applicants  note 
that  participating  insurance  companies 
and  their  VLI  accounts  would  not 
require  anv  exemptions  from  the  .^ct 
other  than  those  necessar\-  for  mixed 
funding  and  shared  funding  if 
participants  in  certain  qualified  pension 
and  retirement  plans  invest  indirectly  in 
the  Trust  when  their  plan  purchases  a 
variable  annuitv  contract  offered  by 
participating  insurance  company  in  the 
qualified  plan  market.  The  various  plans 
may  or  may  not  offer  an  annuity  option. 

25.  In  light  of  the  fact  that  plan 
investors  would  have  beneficial 
interests  in  the  Trust  ver\'  similar  to 
those  of  VLI  owners  and  VA  owners, 
applicants  assert  that,  provided  that 
thev  (and  VLI  accounts  and 
participating  insurance  companies) 
comply  with  the  conditions  explained 
below,  the  addition  of  the  plans  as 
shareholders  of  the  Trust  and  the 
addition  of  participants  as  persons 
having  beneficial  interests  in  the  Trust 
should  not  increase  the  risk  of  material 
irreconcilable  conflicts  among  and 
between  investors.  Applicants  further 
assert  that  even  if  a  material 
irreconcilable  confiict  involving  ihe 
plans,  or  participants  arose,  the  trustees 
(or  other  fiduciaries)  of  the  plans,  unlike 
participating  insurance  companies,  can, 
if  their  fiduciary  duty  to  the  participants 
requires  it,  redeem  the  shares  of  the 


Trust  held  by  the  plans  and  make 
alternative  investments  without 
obtaining  prior  regulatory  approval. 
Similarly,  most,  if  not  all,  of  the  plans, 
unlike  the  VLI  accounts  or  the  VA 
accounts,  may  hold  cash  or  other  liquid 
assets  pending  their  reinvestment  in  a 
suitable  alternative  investment. 

26.  Applicants  maintain  that  VLI 
owners  and  VA  owners  would  benefit 
from  the  expected  increase  in  net  assets 
of  the  Portfolios  occasioned  by 
participant  investments.  Not  only 
should  such  additional  inve.stments  not 
increase  the  likelihood  of  material 
irreconcilable  confiicts  of  interests 
between  or  among  different  types  of 
investors,  but  such  additional 
investments  should  reduce  some  of  the 
costs  of  investing  for  variable  contract 
owners.  In  particular,  additional 
investments  would  promote  economies 
of  scale,  permit  increa.sed  safety  through 
greater  portfolio  diversification,  provide 
each  Portfolio's  investment  adviser  with 
greater  flexibility  due  to  a  larger 
portfolio  and  make  the  addition  of 
future  new  Portfolios  more  feasible. 

27.  When  the  Commission  last  revised 
Rule  6e-:i(T)  in  1987.  the  Treasury 
Department  had  not  issued  the  current 
regulations  (Treas.  Reg.  1.817-5)  which 
make  it  possible  for  the  Trust  to  sell 
shares  to  qualified  pension  or  retirement 
plans  without  adversely  affecting  the  tax 
status  of  VLI  contracts  and  VA 
contracts.  Applicants  submit  that, 
although  proposed  regulations  had  been 
published,  the  C;ommission  did  not 
envision  this  possibility  when  it  last 
examined  paragraph  (b)(15)  of  the  Rule 
and  might  well  have  broadened  the 
exclusivity  provision  of  that  paragraph 
at  that  time  to  include  plans  such  as  the 
plans  had  this  possibility  been  apparent. 
In  this  regard,  the  Commission  has 
recently  issued  a  number  of  orders 
under  Section  6(c)  granting  the  same 
exemptions  requested  herein  to  other 
applicants  in  very  similar 
circumstances. 

28.  In  light  of  the  fact  that  the 
proposed  plan  investments  in  the  Trust 
should  not  increase  the  likelihood  of 
material  irreconcilable  conflicts  and 
would  otherwise  benefit  VA  owners  and 
VLI  owners  and  in  light  (jf  the  recent 
supporting  precedent,  applicants 
believe  that  the  Commission  should 
grant  the  requested  exemptions. 

29.  Applicants  do  nf)t  believe  that 
plan  investments  in  the  Trust  would 
increase  the  potential  for  material 
irreconcilable  conflicts  of  interest 
between  or  among  different  types  of 
investors.  Section  403(a)  of  ERISA 
provides  that  the  irustee(s)  of  a  plan 
must  have  exclusive  authority  and 
discretion  to  manage  and  control  the 


plan  with  two  exceptions:  (1)  when  the 
plan  expressly  provides  that  the 
trustee(s)  are  subject  to  the  direction  of 
a  named  fiduciary  who  is  not  a  trustee, 
in  which  event  the  trustee(s)  are  subject 
to  proper  directions  made  in  accordance 
with  the  terms  of  the  plan  and  not 
contrary  to  ERISA,  and  (2)  when  the 
authority  to  manage,  acquire  or  dispose 
of  assets  of  the  plan  is  delegated  to  one 
or  more  investment  advisers  pursuant  to 
Section  402(c)(3)  of  ERISA  Absent  one 
of  these  exceptions,  the  trustee(s)  of  the 
plans  would  have  the  exclusive 
authority  and  responsibility  for 
exercising  voting  rights  attributable  to 
their  plan's  investment  securities. 
Where  a  named  fiduciary  appoints  an 
investment  adviser,  the  adviser  has  the 
authority  and  responsibility  to  exercise 
such  voting  rights  unless  the  authority 
and  responsibility  is  reserved  to  the 
trustee(s)  or  a  non-trustee  fiduciary. 

30.  Applicants  generally  expect  many 
of  the  plans  to  have  their  trustees  or 
other  fiduciaries  exercise  voting  rights 
attributable  to  investment  securities 
held  by  the  plans  in  their  discretion. 
Some  of  the  plans,  however,  may 
provide  for  the  trustee(s),  an  investment 
adviser  (or  advisers)  or  another  named 
fiduciary  to  exercise  voting  rights  in 
accordance  with  instructions  from 
participants. 

31.  Where  plans  do  provide 
participants  with  the  right  to  give  voting 
instructions,  applicants  see  no  reason  to 
believe  that  participants  in  the  plans 
generally  or  those  in  a  particular  plan, 
either  as  a  single  group  or  in 
combination  with  participants  in  otner 
plans,  would  vote  in  a  manner  that 
would  disadvantage  VLI  owners  or  VA 
owners.  The  purchase  of  Trust  shares  by 
the  plans  that  provide  voting  rights  does 
not  present  any  complications  not 
otherwise  occasioned  by  mixed  funding 
or  by  shared  runding. 

32.  Section  817(h)  of  the  Code  is  the 
codification  of  certain  aspects  of  a  series 
of  published  and  unpublished  rulings 
issued  by  the  Internal  Revenue  Service 
directed  at  the  control  of  investments 
supporting  most  VLI  contracts  and  VA 
contracts.  In  light  of  Treasury 
Regulation  1.817-5(fl(3)(iii)  which 
specifically  permits  "qualified  pension 
or  retirement  plans"  cmd  separate 
accounts  to  share  the  same  underlying 
management  investment  company, 
applicants  have  concluded  that  neither 
the  Code,  nor  other  Treasury 
Regulations  or  revenue  rulings 
thereunder,  would  create  any  inherent 
conflicts  of  interest  between  or  among 
plan  investors,  VLI  owners  and  VA 
owners. 

33.  Although  there  are  differences  in 
the  manner  in  which  distributions  from 
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the  plans  and  distributions  from  VLI 
and  VA  contracts  are  taxed,  applicants 
maintain  that  these  differences  will 
have  no  impact  on  the  Trust.  VLI 
accounts,  VA  accounts,  participating 
insurance  companies  and  the  plans  each 
will  redeem  Trust  shares  in  the  same 
manner  and  using  the  same  procedures. 
Each  will  purchase  and  redeem  such 
shares  at  net  asset  value  in  conformity 
with  Rule  22c-l  under  the  Act. 

34.  Applicants  do  not  see  any  greater 
potential  for  material  irreconcilable 
conflicts  arising  between  the  interests  of 
plan  investors  and  other  Trust  investors 
from  possible  future  changes  in  the 
federal  tax  laws  than  that  which  already 
exists  with  regard  to  such  conflicts 
arising  between  VLI  owners  and  VA 
owners. 

35.  Applicants  assert  that  the  holding 
of  Trust  shares  by  separate  accounts  of 
unaffiliated  insurance  companies  would 
not  entail  greater  potential  for  material 
irreconcilable  conflicts  arising  between 
or  among  the  interests  of  VLI  owners 
and  VA  owners  than  would  mixed 
funding.  Likewise,  the  holding  of  Trust 
shares  by  separate  accounts  of 
unaffiliated  insurance  companies  woiUd 
not  entail  greater  potential  for  material 
irreconcilable  conflicts  arising  between 
or  among  the  interests  of  VLI  owners, 
VA  owners  and  plan  investors  than 
would  extended  mixed  funding  where 
only  separate  accounts  of  affiliated 
participating  insiu-ance  companies  held 
such  shares. 

36.  A  particular  state  insurance 
regulator  could  require  action  of  an 
insurer  domiciled  or  licensed  in  its 
jurisdiction  that  conflicts  with  or  is 
inconsistent  with  the  regulatory 
requirements  of  or  actions  required  by 
the  regulator  of  another  state  where  that 
insurer  is  domiciled  or  licensed.  The 
fact  that  different  insurance  companies 
are  domiciled  in  different  states  does 
not  enlarge  or  create  significantly 
different  issues  in  connection  with 
conflicting  state  regulatory 
requirements.  Affiliation  among  or 
between  such  insurance  companies  does 
not  diminish  the  potential  for  such 
issues  to  arise  nor,  in  light  of  the  soiure 
of  such  issues,  does  it  dramatically 
increase  the  likelihood  of  their  being 
resolved. 

37.  Concern  also  has  existed  that 
material  irreconcilable  conflicts 
between  or  among  the  interests  of  VLI 
owners  and/or  VA  owners  of 
unaffiliated  insurance  companies  were 
more  likely  to  arise  in  the  event  that 
such  companies  exercised  their  limited 
right  to  disregard  VLI  owner  voting 
instructions  than  would  be  the  case 
between  or  among  affiliated  companies. 
Applicants  assert,  however,  that  the 


right  of  an  insurance  company  to 
disregard  VLI  owner  voting  instructions 
does  not  raise  any  issues  different  from 
those  raised  by  the  authority  of  different 
state  insurance  regulators  over  separate 
accoimts.  Similarly,  affiliation  between 
or  among  insurance  companies  does  not 
diminish  or  eliminate  the  potential  for 
divergent  judgments  by  such  companies 
as  to  the  advisability  or  legality  of  a 
change  in  investment  policies,  principal 
underwriter  or  investment  adviser  of  a 
mutual  fund  in  which  their  separate 
account  invests.  Applicants  believe  that 
the  potential  for  disagreement  between 
or  among  insurance  companies  is 
limited  by  requirements  in  Rule  6e-2 
and  Rule  6e-3(T)  that  a  company's 
disregard  of  voting  instructions  be 
reasonable  and  based  on  specific  good 
faith  determinations.  Moreover,  in  the 
event  that  a  decision  by  a  participating 
life  insurance  company  to  disregard  VLI 
owners'  voting  instructions  represents  a 
minority  position  or  would  preclude  a 
majority  vote  at  a  Trust  shareholders 
meeting,  the  company  could  be  required 
by  the  Trust's  board  of  trustees  to 
withdraw  from  the  Trust. 

38.  Various  factors  have  discouraged 
a  number  of  life  insurance  companies 
from  offering  variable  contracts.  These 
factors  include  the  cost  of  organizing 
and  operating  a  funding  medium  (such 
as  the  Trust),  the  lack  of  expertise  with 
respect  to  investment  management 
(principally  with  respect  to  equity 
investments  and  derivative  instruments] 
and  the  lack  of  name  recognition  by  the 
public  of  many  such  insurers  as 
investment  professionals  with  whom  an 
investor  can  feel  comfortable  entrusting 
their  investment  dollars.  For  example,  a 
nuunber  of  smaller  life  insurance 
companies  do  not  find  it  economically 
feasible,  or  within  their  investmeni  or 
administrative  expertise,  to  enter  the 
variable  contract  business  on  their  own. 
Use  of  the  Portfolios  as  a  mixed  funding 
and  shared  funding  vehicle  for  variable 
contracts  would  reduce  or  eliminate 
such  concerns  for  small  life  insurance 
companies. 

39.  Permitting  the  Trust  to  serve  as  a 
mixed  funding  and  shared  funding 
vehicle  also  should  provide  several 
benefits  to  variable  contract  owners  by 
eliminating  a  significant  portion  of  the 
costs  or  establishing  and  administering 
separate  mutual  funds.  Participating 
insurance  companies  would  benefit  not 
only  from  the  investment  and 
adioinistrative  expertise  of  Roszel    - 
Advisors,  but  also  from  the  cost 
efficiencies  and  investment  flexibility 
afforded  by  a  large  pool  of  assets. 
Permitting  the  Trust  to  serve  as  a  mixed 
and  shared  funding  vehicle  also  should 
make  a  greater  amount  of  assets 


available  for  investment  by  each 
Portfolio  than  would  otherwise  be  the 
case  and,  thereby,  promote  economies  of 
scale,  increase  the  safety  of  a  Portfolio 
by  increasing  diversification  of 
investments,  and/or  make  the  addition 
of  new  Portfolios  more  feasible. 
Therefore,  making  the  Trust  available  to 
serve  as  a  vehicle  for  mixed  funding  and 
shared  funding  could  encourage  more 
life  insurance  companies  to  offer 
variable  contracts  and  thereby  increase 
competition  in  the  variable  contracts 
market.  Such  competition,  in  turn,  can 
be  expected  to  result  in  more  contract 
variation  and  in  lower  fees  and  charges. 
Applicants  also  assert  that  permitting 
the  Trust  to  serve  as  a  vehicle  for 
extended  mixed  funding  will  result  in 
increased  assets  for  the  Portfolios.  This 
also  will  benefit  owners  of  variable 
contracts  by  promoting  economies  of 
scale,  increasing  the  safety  of  Portfolios 
by  increasing  diversification  of 
investments,  and/or  make  the  addition 
of  new  Portfolios  more  feasible. 

40.  Applicants  submit  that  regardless 
of  the  types  of  investors  in  the  Trust, 
they  each  will  be  contractually  and 
otherwise  obligated  to  manage  each 
Portfolio  solely  and  exclusively  in 
accordance  with  its  investment 
objective(s).  policies  and  restrictions  as 
well  as  any  additional  guidelines 
established  by  trustees  of  the  Trust. 
Roszel  Advisors  manages  (and  the 
investment  adviser  of  any  futiue  trust 
would  manage)  each  Portfolio,  without 
regard  to  the  identity  of  the  investors  in 
such  accounts.  Thus,  each  Portfolio  is 
managed  in  the  same  manner  as  any 
other  open-end  management  investment 
company. 

41.  Applicants  see  no  legal 
impediment  to  permitting  the  Trust  to 
serve  as  a  vehicle  for  mixed  funding, 
extended  mixed  funding  and  shared 
funding.  The  Commission  has  issued 
numerous  orders  permitting  mixed 
funding,  extended  mixed  funding  and 
shared  funding.  Therefore,  granting  the 
exemptions  requested  herein  is  in  the 
public  interest  and  will  not  compromise 
the  regulatory  purposes  of  Sections  9(a), 
13(a).  15(a)  or  15(b)  of  the  Act  or  of 
Rules  6e-2  and  6e-3(T)  thereunder. 

42.  Section  6(c)  of  the  Act  authorizes 
the  Commission  to  exempt  any  person, 
security,  or  transaction  or  any  class  of 
persons,  securities,  or  transactions  from 
any  provision  or  provisions  of  the  Act 
and/or  any  rule  under  it  if,  and  to  the 
extent  that,  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  piuposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  request  an  order  of 
the  Commission  that  would  exempt  VLI 
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accounts  and  their  participating 
insurance  companies  and  principal 
underwriters  as  a  class  from  the 
provisions  of  Sections  9(a),  13(a).  15(a) 
and  15(b)  of  the  Act  and  Rule  6e-2  or 
Rule  6e-3(T)(b)(15)  thereunder.  The 
exemption  of  these  classes  of  parties  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act  because  all  of  the  potential 
members  of  the  class  could  obtain  the 
foregoing  exemptions  for  themselves  on 
the  same  basis  as  the  applicants,  but 
only  at  a  cost  to  each  of  them  that  is  not 
justified  by  any  public  policy  purpose. 
As  discussed  below,  the  requested 
exemptions  would  only  e.xtend  to  VLI 
accounts  whose  participating  insurance 
companies  enter  into  participation 
agreements  with  the  Trust;  which 
agreements  would  subject  such  VLI 
accounts  to  the  conditions  discussed 
below.  The  Commission  staff  also  would 
have  the  opportunity  to  review 
compliance  with  these  conditions  by 
participating  insurance  companies 
when  it  reviews  the  1933  Act 
registration  statements  filed  by  each  VTI 
account  and  VA  account  before  the 
account  could  issue  any  variable 
contracts.  The  Commission  has 
previously  granted  exemptions  to 
classes  of  similarly  situated  parties  in 
various  contexts  and  from  a  wide 
variety  of  circumstances,  including  class 
exemptions  in  the  context  of  mixed 
funding,  extended  mixed  funding  and 
shared  funding. 

Applicants'  Conditions 

With  regard  to  the  conditions  recited 
below,  references  to  the  Trust  include 
any  future  trust;  references  to  a  Portfolio 
include  any  investment  portfolio  of  a 
futiu'e  trust;  and  references  to  Roszel 
.\dvisors  include  any  current  or  future 
Subadviser  and  any  investment  adviser 
to  a  future  trust  or  investment  portfolio 
of  a  future  trust.  Applicants  consent  to 
the  following  conditions  if  the 
exemptions  requested  herein  are 
granted: 

1.  A  majority  of  the  Trustees  (the 
"Board")  of  the  Trust  and  each  Portfolio 
will  consist  of  persons  who  are  not 
"interested  persons"  thereof,  as  defined 
by  Section  2(a)(19)  of  the  Act.  and  the 
rules  thereunder,  and  as  modified  by 
any  applicable  orders  of  the 
Commission,  except  that  if  this 
condition  is  not  met  by  reason  of  the 
death,  disqualification  or  bona  fide 
resignation  of  any  trustee,  then  the 
operation  of  this  condition  shall  be 
suspended:  (a)  for  a  period  of  90  days 
if  the  vacancy  or  vacancies  may  be  filled 
by  the  Board;  (b)  for  a  period  of  150 


days  if  a  vote  of  shareholders  is  required 
to  fill  the  vacancy  or  vacancies;  or  (c)  for 
suc:h  longer  period  as  the  Commission 
mav  prescribe  by  order  upon 
application. 

2.  The  Board  will  monitor  the 
Portfolios  for  the  existence  of  any 
material  irreconcilable  conflict  between 
and  among  the  interests  of  VLI  owners 
and  VA  owners  and  of  plan  participants 
and  plans  investing  in  the  Portfolios  and 
determine  what  action,  if  any,  should  be 
taken  in  response  to  any  such  conflicts. 
A  material  irreconcilable  conflict  may 
arise  for  a  variety  of  reasons,  including: 
(a)  An  action  by  any  state  insurance 
regulatory  authority;  (b)  a  change  in 
applicable  federal  or  state  insurance,  tax 
or  securities  laws  or  regulations,  or  a 
public  ruling,  private  letter  ruling,  no- 
action  or  interpretive  letter,  or  any 
similar  ai  tion  by  insurance,  tax  or 
securities  regulatory  authorities;  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  manner 
in  which  the  investments  of  the 
Portfolios  are  being  managed;  (e)  a 
difference  in  voting  instructions  given 
bv  VLI  owners.  VA  owners  and  plan 
investors;  (f)  a  decision  by  a 
participating  insurance  company  to 
disregard  the  voting  instructions  of  VLI 
owners  or  VA  owners;  or  (g)  if 
applicable,  a  decision  by  a  plan  to 
disregard  the  voting  instructions  of  plan 
participants. 

3.  Roszel  Advisors  (or  any 
"investment  adviser"  of  a  Portfolio),  any 
participating  insurance  company,  and 
anv  plan  that  executes  a  participation 
agreement  upon  becoming  an  owner  of 
10%  or  more  of  the  issued  and 
outstanding  shares  of  a  Portfolio  (such 
plans  referred  to  hereafter  as 
"participating  plans")  will  be  required 
to  report  any  potential  or  existing 
conflicts  to  the  Board.  Roszel  Advisors 
(or  any  other  investment  adviser  of  a 
Portfolio),  participating  insurance 
companies  and  participating  plans  will 
be  responsible  for  assisting  the  Board  in 
carrying  out  its  responsibilities  under 
these  conditions  by  providing  the  Board 
with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised.  This  includes,  but  is  not 
limited  to,  an  obligation  by  a 
participating  insurance  company  to 
inform  the  Board  whenever  it  has 
determined  to  disregard  VLI  owner  or 
VA  owner  voting  instructions,  and,  if 
pass-through  voting  is  applicable,  an 
obligation  by  a  participating  plan  to 
inform  the  Board  whenever  it  has 
determined  to  disregard  plan  participant 
voting  instructions.  The  responsibility 
to  report  such  conflicts  and  information, 
and  to  assist  the  Board  will  be 
contractual  obligations  of  all 


participating  insurance  companies  and 
participating  plans  investing  in  the 
Portfolios  under  their  agreements 
governing  participation  in  the 
Portfolios,  and  such  agreements,  shall 
provide  that  these  responsibilities  will 
be  carried  out  with  a  view  only  to  the 
interests  of  the  VLI  owmers  and  VA 
owners,  and  if  applicable,  plan 
participants. 

4.  If  a  majority  of  the  Board,  or  a 
majority  of  its  disinterested  trustees, 
determine  that  a  material  irreconcilable 
conflict  exists,  the  relevant  participating 
insurance  companies  and  participating 
plans,  at  their  expense  and  to  the  extent 
reasonably  practicable  (as  determined 
by  a  majority  of  the  disinterested 
trustees),  will  be  required  to  take 
whatever  steps  are  necessary  to  remsdy 
or  eliminate  the  material  irreconcilable 
conflict.  Such  steps  could  include:  (a) 
Withdrawing  the  assets  allocable  to 
some  or  all  of  the  separate  accounts 
from  the  Portfolio  and  reinvesting  such 
assets  in  a  different  investment  medium, 
which  may  include  another  Portfolio  of 
the  Trust;  (b)  in  the  case  of  participating 
insurance  companies,  submitting  the 
questions  of  whether  such  segregation 
should  be  implemented  to  a  vote  of  all 
affected  owners  of  all  registered  VA 
contracts  or  VLI  contracts,  and,  as 
appropriate,  segregating  the  assets  of 
any  appropriate  group  [i.e.,  VA  owmers 
or  VLI  owners  of  one  or  more 
participating  insurance  companies)  that 
votes  in  favor  of  such  segregation,  or 
offering  to  the  affected  variable  contract 
owners,  the  option  of  making  such  a 
change;  and  (c)  establishing  a  new 
registered  management  investment 
company.  If  a  material  irreconcilable 
conflict  arises  because  of  a  decision  by 
a  participating  insurance  company  to 
disregard  VLI  owners'  or  VA  owners' 
voting  instructions  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the 
participating  insurance  company  may 
be  required,  at  the  election  of  the 
Portfolio,  to  withdraw  its  separate 
account's  investment  in  such  Portfolio, 
with  no  charge  or  penalty  imposed  as  a 
result  of  such  withdrawal.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  participating  plan's  decision  to 
disregard  plan  participant  voting 
instructions,  if  applicable,  and  that 
decision  represents  a  minority  position 
or  would  preclude  a  majority  vote,  the 
participating  plan  may  be  required,  at 
the  election  of  the  Portfolio,  to 
withdraw  its  investment  in  such 
Portfolio,  with  no  charge  or  penalty 
imposed  as  a  result  of  such  withdrawal. 
To  the  extent  permitted  by  applicable 
law,  the  responsibility  of  taking 
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remedial  action  in  the  event  of  a  Board 
determination  of  a  material 
irreconcilable  conflict  and  bearing  the 
cost  of  such  remedial  action,  will  be  a 
contractual  obligation  of  all 
participating  insurance  companies  and 
participating  plans  imder  their 
agreements  governing  participation  in 
the  Portfolios,  and  these  responsibilities 
will  be  carried  out  with  a  view  only  to 
the  interests  of  VU  owners,  VA  owners 
and  plan  participants,  as  applicable. 
For  purposes  of  this  Condition  4,  a 
majority  of  the  disinterested  trustees  of 
the  Board  will  determine  whether  or  not 
any  proposed  action  adequately 
remedies  any  material  irreconcilable 
conflict,  but  in  no  event  will  a  Portfolio, 
or  Roszel  Advisors  be  required  to 
establish  a  new  funding  medium  for  any 
VLI  contracts  or  VA  contracts.  No 
participating  insurance  company  will  be 
required  by  this  Condition  4  to  establish 
a  new  funding  medium  for  any  VLI 
contracts  or  VA  contracts  if  a  majority 
of  VLI  owners  or  VA  owners  materially 
and  adversely  affected  by  the 
irreconcilable  material  conflict  vote  to 
decline  such  offer.  No  participating  plan 
shall  be  required  by  this  Condition  4  to 
establish  a  new  funding  medimn  for 
such  plan  if:  (a)  a  majority  of  plan 
participants  materially  and  adversely 
affected  by  the  irreconcilable  material 
conflict  vote  to  decline  such  offer,  or  (b) 
pursuant  to  governing  plan  documents 
and  applicable  law,  the  participating 
plan  makes  such  decision  vnthout  a 
plan  participant  vote. 

5.  Roszel  Advisors,  all  participating 
insurance  companies  with  respect  to  a 
Portfolio  and  participating  plans  with 
respect  to  a  Portfolio  will  be  promptiy 
informed  in  writing  of  any 
determination  by  the  Board  of  such 
Portfolio  that  a  material  irreconcilable 
conflict  exists  and  its  implications. 

6.  Participating  insurance  companies 
will  be  required  to  provide  pass-through 
voting  privileges  to  all  owners  of 
registered  VLI  contracts  and  registered 
VA  contracts  so  long  as  the  Commission 
interprets  the  Act  to  require  pass- 
through  voting  privileges  for  such  VLI 
owners  or  VA  owners.  Accordingly,  the 
participating  insurance  companies  will 
vote  shares  of  a  Portfolio  held  in  their 
separate  accounts  in  a  maimer 
consistent  with  voting  instructions 
timely  received  from  VLI  owners  or  VA 
owners.  Participating  insurance 
companies  shall  be  responsible  for 
assuring  that  each  of  their  separate 
accounts  calculates  voting  privileges  in 
a  manner  consistent  with  all  other 
participating  insurance  companies.  The 
obligation  to  calculate  voting  privileges 
in  a  manner  consistent  with  all  other 
separate  accounts  investing  in  the  fund 


wiU  be  a  contractual  obligation  of  all 
participating  insurance  companies 
imder  the  agreements  governing 
participation  in  the  Portfolio.  Each 
participating  insurance  company  will  be 
required  to  vote  shares  for  which  it  has 
not  received  voting  instructions  as  well 
as  shares  attributable  to  it,  in  the  same 
proportion  as  it  votes  shares  for  which 
it  has  received  instructions.  Each 
participating  plan  wiU  vote  as  required 
by  applicable  law  governing  plan 
documents. 

7.  Roszel  Advisors,  and  any  person 
under  common  control  with  Roszel 
Advisors,  will  vote  shares  held  by  them 
for  their  own  benefit  (i.e.,  shares 
representing  seed  money)  in  the  same 
proportions  as  the  shares  collectively 
voted  by  the  various  participating 
insurance  companies. 

8.  All  reports  of  potential  or  existing 
conflicts  received  by  the  Board  and  all 
Board  action  with  regard  to  determining 
the  existence  of  a  conflict,  notifying 
Roszel  Advisors,  participating  insurance 
companies  and  participating  plans  of  a 
conflict  and  determining  whether  any 
proposed  action  adequately  remedies  a 
conflict,  will  be  properly  recorded  in 
the  minutes  of  the  Board  or  other 
appropriate  records,  and  such  minutes 
or  other  records  will  be  made  available 
to  the  Commission  upon  request. 

9.  Each  Portfolio  will  notiiy  all 
participating  insurance  companies  and 
participating  plans  that  disclosure  in 
separate  account  prospectuses  or  plan 
prospectuses  or  other  plan  disclosure 
documents  regarding  potential  risks  of 
mixed  and  shared  funding  may  be 
appropriate.  Each  Portfolio  will  disclose 
in  its  prospectus  that:  (a)  Shares  of  the 
Portfolio  may  be  offered  to  insurance 
company  separate  accounts  of  both 
aimuity  and  life  insurance  variable 
contracts,  and  to  plans;  (b)  due  to 
differences  of  tax  treatment  and  other 
considerations,  the  interests  of  various 
variable  contract  owners  participating  in 
the  Portfolios  and  the  interests  of  plans 
investing  in  the  Portfolios  may  conflict; 
and  (c)  the  Board  will  monitor  such 
Portfolios  for  any  material  conflicts  of 
interest  and  determine  what  action,  if 
any,  should  be  taken. 

10.  Each  Portfolio  will  comply  with 
all  provisions  of  the  Act  requiring 
voting  by  shareholders  (which,  for  these 
purposes,  shall  be  the  persons  having  a 
voting  interest  in  the  shares  of  the 
respective  Portfolio),  and,  in  particular, 
each  Portfolio  will  either  provide  for 
annual  meetings  (except  to  the  extent 
that  the  Commission  may  interpret 
Section  16  of  the  Act  not  to  require  such 
meetings)  or  comply  with  Section  16(c) 
of  the  Act  (although  the  Portfolios  are 
not  within  the  trusts  described  in 


Section  16(c)  of  the  Act),  as  well  as  with 
Section  16(a),  and,  if  applicable,  Section 
16fb)  of  the  Act.  Further,  each  Portfolio 
will  act  in  accordance  with  the 
Commission's  interpretation  of  the 
requirements  of  Section  16(a)  with 
respect  to  periodic  elections  of  trustees 
and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

11.  If  and  to  the  extent  Rules  6e-2  and 
6e-3(T)  are  amended  (or  Rule  6e-3 
under  the  Act  is  adopted)  to  provide 
exemptive  relief  from  any  provision  of 
the  Act  or  the  rules  promulgated 
thereunder  with  respect  to  mixed  or 
shared  funding  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  by  Applicants,  then  the 
Portfolios  shall  and  the  participating 
insurance  companies,  as  appropriate, 
shall  be  required  to  take  such  steps  as 
may  be  necessary  to  comply  with  Rules 
6e-2  and  6e-3(T),  as  amended,  or  Rule 
6e-3,  as  adopted,  to  the  extent 
applicable. 

12.  No  less  than  annually,  Roszel 
Advisors,  the  participating  insurance 
companies  and  participating  plans  shall 
submit  to  the  Board  such  reports, 
materials  or  data  as  the  Board  may 
reasonably  request  so  that  the  Board 
may  fully  carry  out  obligations  imposed 
upon  them  by  the  conditions  contained 
in  the  application.  Such  reports, 
materials  and  data  shall  be  submitted 
more  frequentiy  if  deemed  appropriate 
by  the  Board.  The  obligations  of  Roszel 
Advisors,  participating  insurance 
companies  and  participating  plans  to 
provide  these  reports,  materials  and 
data  to  the  Board,  shall  be  a  contractual 
obligation  of  Roszel  Advisors,  all 
participating  insurance  companies  and 
participating  plans  under  their 
agreements  governing  participation  in 
the  Portfolios. 

13.  If  a  plan  or  plan  participant 
shareholder  should  become  an  owner  of 
1 0%  or  more  of  the  issued  and 
outstanding  shares  of  a  Portfolio,  such 
plan  will  execute  a  participation 
agreement  with  such  Portfolio, 
including  the  conditions  set  forth  herein 
to  the  extent  applicable.  A  plan  or  plan 
participant  shareholder  will  execute  an 
application  containing  an 
acknowledgment  of  this  condition  at  the 
time  of  its  initial  purchase  of  shares  of 
the  Portfolio. 

Conclusion 

For  the  reasons  summarized  above, 
applicants  assert  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
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fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

For  the  Commission,  bv  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority 
Margaret  H.  McFarland, 
Deputy  Secrvtan' 
IFR  Doc.  03-25973  Filed  10-14-03;  8;45  ami 

aiLUNG  COO£  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-26204;  File  No.  812-12722] 

The  Lincoln  National  Life  Insurance 
Company,  et  al.;  Notice  of  Application 

October  8.  2003. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  Section  11  (a)  of  the 
Investment  Company  .\r\  of  1940  (the 
"Act")  approving  the  tprms  of  an 
exchange  offer  to  issued  and 
outstanding  variable  annuity  contracts. 

APPUCANTS:  The  Linc:oln  \ational  Life 
Insurance  Company  ("Lincoln  Life") 
and  Lincoln  National  Variable  Annuity 
Account  C  (".Account  C") 
RUNG  DATE:  The  application  was  filed 
on  December  13.  2001.  and  amended 
and  restated  on  September  22.  200.3. 
SUMMARY  OF  APPUCATTON:  Applicants 
request  an  order  approving  the  terms  of 
a  proposed  offer  of  exchange  of 
MultiFund-S  5  (with  contract  value 
death  benefit),  an  existing  variable 
annuity  contract  issued  by  Lincoln  Life 
and  made  available  through  Variable 
Annuity  Account  C  ("New  Contract"). 
for  Mul'tiFundS  2.  3.  and  4  (with 
contract  value  death  benefit), 
outstanding  annuity  contracts  issued  by 
Lincoln  Life  and  made  available  through 
Variable  Annuity  Account  C  ("Old 
Contracts"). 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  amended  and  restated 
application  will  be  issued  unless  the 
Commission  orders  a  hecu-ing.  Interested 
persons  may  request  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  Commission  by  5:30 
p.m.  on  November  3,  2003.  and  should 
be  accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 


hearing  bv  writing  to  the  Secretary  of 
the  Commi-ision. 

ADDRESSES:  Secretary.  Securities  and 
E.xchange  Commission.  450  Fifth  Street. 
NW..  Washington.  DC  20549-0609 
Applicants,  c/o  Mary  |o  Ardington.  Esq., 
Counsel.  The  Lincoln  National  Life 
Insurance  Company.  1300  S.  Clinton 
Street.  P.O.  Box  1110.  Fort  Wayne, 
Indiana  46801-11 10  t^opy  to  Judith  A. 
Hasenauer.  Esq..  Blazzard.  Crodd  & 
Hasenauer.  P.C,  Federal  Tower,  Suite 
500.  1600  S.  Federal  Highway.  Pompano 
Beach,  Florida  33062. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  I   Sazzmaii.  Senior  Coun.sel,  or 
Lorna  ).  MacLeod.  Branch  (ihief,  Office 
of  Insurance  Products.  Division  of 
Investment  Manageintuit.  at  (202)  942- 
(167(1 

SUPPLEMENTARY  INFORMATION:  The 

following  IS  a  summarv  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Public  Reference  Branch  of  the 
(Aimmission.  450  Fifth  Street.  NW., 
Washington.  DC  20549-0102  (tel.  (202) 
942-8090) 

Applicants'  Representations 

1    Lincoln  Life  is  a  stock  life 
insurance  company  that  was  founded  in 
1905  under  Indiana  law.  and  is  a 
wholly-owned  subsidiary  of  Lincoln 
National  (Corporation  ("LNC"),  which  is 
also  organized  under  Indiana  law.  LNC's 
primary  businesses  are  insurance  and 
financial  services.  Linc:oln  Life  is 
Account  C's  depositor  within  the 
meaning  of  the  Act. 

2.  Lincoln  Life  is  the  principal 
underwriter  of  the  c:ontracts  issued  by 
Lincoln  Life  through  Account  C. 
Lincoln  Life  is  registered  as  a  broker- 
dealer  under  the  Securities  Exchange 
Act  of  1934. 

3.  Account  C  was  established  on  June 
3.  1981.  as  an  insurance  company 
separate  account  under  Indiana  law. 
Account  C  is  a  segregated  investment 
account  and.  as  such,  its  assets  may  not 
be  charged  with  liabilities  resulting 
from  any  other  business  that  Lincoln 
Life  may  conduct.  Income,  gains,  and 
losses,  whether  realized  or  not.  from 
assets  allocated  to  Account  C  are,  in 
accordance  with  applicable  annuity 
contracts,  credited  to  or  charged  against 
Account  C,  and  without  regard  to  any 
other  income,  gains,  or  losses  of  Lincoln 
Life.  Account  C  satisfies  the  definition 
of  a  separate  account  under  the  federal 
securities  law.  Account  ('  is  registered 
on  Form  N-4  under  the  Act  as  a  unit 
investment  trust  (File  No.  811-3214). 

4.  Account  C  funds  the  MultiFund® 
Series  of  Variable  Annuity  Contracts 
including  the  MultiFund®  2,  3,  4,  and 


5  Contracts  ("MultiFund®  Contracts"). 
Certain  MultiFund®  Contracts  have 
been  offered  and  sold  for  a  number  of 
years. 

5.  There  are  four  MultiFund® 
Contracts  which  are  the  subject  of  this 
Application:  MultiFund®  2, 
MultiFund®  3,  MuhiFund®  4  and 
MultiFund®  5,  all  with  the  contract 
value  death  benefit.  The  MultiFund®  2. 
3,  and  4  Contracts  issued  through 
Account  C  have  been  registered  under 
the  Securities  Act  of  1933  pursuant  to 

a  registration  statement  on  Form  N— 4 
(File  No.  33-25990).  The  MultiFund®  5 
Contract  issued  through  Account  C  has 
been  registered  under  the  Securities  Act 
of  1933  pursuant  to  a  registration 
statement  on  Form  N— 4  (File  No.  333- 
68842). 

6.  The  MultiFund®  Contracts  are 
flexible  premium  deferred  annuity 
contracts  under  which  contract  owners 
may  make  one  or  more  purchase 
payments  over  a  period  of  time  (called 
the  "accumulation  period").  During  the 
accumulation  period,  based  upon  the 
contract  owner's  instructions,  such 
purchase  payments  are  allocated  to  the 
selected  subaccounts  of  Account  C  and/ 
or  Lincoln  Life's  general  account.  To  the 
extent  that  an  owner  selects  one  or  more 
subaccounts,  his  or  her  investment  in 
the  contract  will  vary  with  the 
investment  performance  of  the  selected 
subaccounts.  To  the  extent  that  an 
owner  selects  the  general  account, 
Lincoln  Life  guarantees  that  the  amount 
allocated  to  the  general  account  will  be 
credited  with  a  minimum  interest  rate 
and  Lincoln  Life  may  credit  additional 
interest  that  it  may  declare  from  time  to 
time. 

7.  A  contract  owner  can  elect  to 
receive  annuity  payments  under  his  or 
her  contract.  Under  a  contract,  annuity 
payments  are  based  upon  the  life  of  an 
annuitant  and  in  some  cases  the  lives  of 
two  (or  joint)  annuitants.  Annuity 
options  are  available  on  a  variable  basis 
(i.e.,  funded  by  Account  C)  and/or  on  a 
fixed  basis  (i.e.,  funded  through  Lincoln 
Life's  general  account).  The  contracts 
incorporate  other  features,  some  of 
which  are  described  more  fully  below 
under  the  discussion  of  the  specific 
contract. 

8.  The  minimum  purchase  payment 
for  MultiFund®  2,3,  and  4  Contracts  is 
$3000  for  nonqualified  contracts  and 
$1000  for  qualified  contracts.  The 
MultiFund®  2,  3  and  4  Contracts 
impose  a  surrender  charge  of  up  to  7% 
of  any  amount  by  which  purchase 
payments  withdrawn  in  any  year  exceed 
15%  of  purchase  payments.  (However, 
this  15%  withdrawed  exception  does  not 
apply  to  a  surrender  of  a  contract.)  The 
surrender  charge  associated  with  each 
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purchase  payment  declines  1%  each 
j'ear  until  it  is  0%  beginning  after  the 
seventh  year  after  the  payment  was 
made. 

9.  The  MultiFund®  2,  3  and  4 
Contracts  also  impose  the  following 
charges:  (a)  A  daily  mortality  and 
expense  risk  charge  for  contracts  with 
the  contract  value  death  benefit  at  an 
annual  rate  of  1.002%  of  the  daily  net 
asset  value  of  Account  C;  (b)  an  annual 
contract  maintenance  charge  of  $25  (for 
MultiFund®  2  only);  (c)  a  charge 
corresponding  to  any  applicable  state 
premium  tax  or  other  tax  levied  by  any 
governmental  entity;  and  (d)  fees  and 
charges  paid  out  of  the  assets  of  the 
underlying  funds. 

10.  The  minimum  purchase  payment 
for  the  MultiFimd®  5  Contract  is 
$25,000.  This  minimum  payment 
restriction  will  be  waived  for 
participants  in  the  exchange  offer.  The 
MultiFund®  5  Contract  also  imposes  a 
surrender  charge  of  up  to  7%  of  any 
amount  by  which  purchase  payments 
withdrawn  in  any  year  exceed  15%  of 
purchase  payments.  (However,  this  15% 
withdrawal  exception  does  not  apply  to 
a  surrender  of  a  contract.)  The  surrender 
charge  associated  with  each  purchase 
payment  declines  1%  each  year  until  it 
is  0%  beginning  after  the  seventh  year 
after  the  payment  was  made. 

1 1 .  MultiFimd®  5  has  four  contract 
options  with  various  death  benefits. 
Only  the  contract  value  death  benefit 
option  is  part  of  the  exchange  offer.  In 
addition  to  the  surrender  charge,  the 
MultiFund®  5  Contract  option  that  is 
part  of  the  exchange  offer  imposes  the 
following  charges:  (a)  A  daily  mortality 
and  expense  risk  and  administrative 
charge  at  an  aimual  rate  of  1.00%  of  the 
daily  net  asset  value  of  Account  C;  (b) 

a  charge  corresponding  to  any 
applicable  state  premium  tax  or  other 
tax  levied  by  any  governmental  entity; 
and  (c)  fees  and  charges  paid  out  of  the 
assets  of  the  underlying  funds. 

12.  Under  both  the  MultiFund®  2.  3, 
and  4  Contracts  and  the  MultiFimd®  5 
Contract,  if  the  contract  value  death 
benefit  option  is  in  effect,  the  death 
benefit  is  equal  to  the  current  value  of 
the  contract  as  of  the  day  Lincoln  Life 
approves  the  claim  for  pa)anent. 
However  under  the  MultiFund®  5 
Contract,  the  death  benefit  would  be 
payable  on  the  death  of  the  owner,  joint 
owner,  or,  in  certain  circumstances,  the 
annuitant,  and  not  just  on  the  death  of 
the  annuitant  as  under  the  MultiFund® 
2,  3,  and  4  Contracts. 

13.  Under  the  MultiFund®  2,  3,  and 

4  Contracts,  Lincoln  Life  limits  transfers 
to  no  more  than  six  per  contract  year 
although  Lincoln  Life  reserves  the  right 
to  waive  this  restriction  and  current 


practice  is  to  allow  up  to  12  transfers 
per  contract  year.  Transfers  between 
subaccounts  are  restricted  to  once  every 
30  days,  although  Lincoln  Life  may 
waive  this  requirement.  The  minimum 
amount  which  may  be  transferred  is 
$500  (or  the  entire  subaccount  amount 
if  less  than  $500).  The  MultiFund®  5 
Contract  has  the  same  transfer 
provisions  as  the  MultiFund®  2,3,  and 

4  Contracts  except  that  the  MultiFund® 

5  Contract  contractually  allows  up  to 
twelve  transfers  per  year  during  the 
accumulation  phase,  and  these  transfers 
are  not  limited  to  once  every  thirty  days. 

14.  The  MultiFund®  5  Contract  has  a 
lower  guaranteed  minimum  interest  rate 
payable  on  the  fixed  account  than  the 
MultiFund®  2,3,  and  4  Contracts.  The 
MultiFund®  2  and  3  Contracts  provide 
that  for  contract  years  &-10,  the 
guaranteed  minimum  interest  rate  is  4% 
and  for  years  10  and  later,  the 
guaranteed  minimum  interest  rate  is 
3.5%.  The  MultiFund®  4  Contract 
provides  for  a  guaranteed  minimum 
interest  rate  of  3%  in  all  years.  After 
June  2,  2003,  the  MultiFund®  5 
Contract  provides  for  a  guaranteed 
minimum  interest  rate  of  1.5%  for  the 
contract  life  in  some  states  and  3%  for 
the  contract  life  in  the  remaining  states. 

15.  Lincoln  Life  now  proposes  to 
make  an  exchange  offer  to  MultiFund® 
2,3,  and  4  contract  owners  with  the 
contract  value  death  benefit  option 
whose  contracts  have  a  contract  value  of 
at  least  $5000  and  who  have  remaining 
surrender  charges  equal  to  2%  or  less  of 
their  current  contract  value.  Under  the 
exchange  offer,  eligible  contract  owners 
can  elect  to  exchange  their  existing 
MultiFund®  2,  3,  or  4  Contracts  for  a 
MultiFund®  5  Contract.  An  inunediate 
bonus  credit  of  2%  of  the  contract  value 
will  be  credited  to  the  contract  owner's 
contract  on  the  issue  date  of  the 
MultiFimd®  5  Contract. 

16.  Contract  owners  who  elect  the  2% 
Bonus  Exchange  Offer  will  be  issued  a 
new  MultiFund®  5  Contract  with  the 
Contract  Value  Death  Benefit.  The 
current  contract  value  will  be 
withdrawn  from  the  old  contract  and  re- 
deposited  into  a  MultiFund®  5  Contract 
based  on  the  then  current  allocation  of 
contract  value.  Contract  owTiers  will 
hold  the  same  share  class  in 
MultiFund®  5  as  in  their  original 
contract.  Four  of  the  existing  underlying 
funds  for  MultiFund®  2,3,  and  4 
Contracts  are  not  available  under  the 
MultiFund®  5  Contract.  However,  ten 
new  fund  choices  are  available  under 
the  MultiFund®  5  Contract  that  are  not 
available  imder  the  MultiFund®  2,3, 
and  4  Contracts,  ff  a  contract  owner  has 
allocated  payments  to  one  of  the  four 
subaccounts  not  available  under  the 


MultiFund®  5  Contract,  the  contract 
owner  will  be  required  to  establish  a 
new  allocation  among  subaccounts 
available  under  the  MultiFund  5® 
Contract.  All  contract  owners  who  have 
accepted  the  exchange  offer  will  be 
given  the  opportunity  to  change  their 
allocations  at  the  time  of  the  exchange 
to  any  of  the  subaccounts  available 
imder  the  MultiFund®  5  Contract. 
These  changes  in  allocations  do  not 
count  as  transfers. 

1 7.  The  entire  contract  value  of  the 
new  MultiFimd®  5  Contract  (excluding 
the  2%  bonus  credit)  will  be  subject  to 
surrender  charges  under  the  New 
Contract  as  of  the  date  the  contract 
becomes  effective.  For  purposes  of 
calculating  surrender  charges,  the 
contract  value  of  the  Old  Contract 
(excluding  the  bonus  credit)  will  be 
treated  as  a  purchase  payment.  Any 
remaining  surrender  charges  on  the 
contract  owner's  MultiFund®  2.  3,  or  4 
Contract  existing  prior  to  the  time  of  the 
election  of  the  exchange  will  be  waived. 
All  other  charges  of  the  new 
MultiFund®  5  Contract  will  also  applv. 

18.  As  of  the  effective  date  of  the 
exchange  offer,  contract  owners  who 
have  accepted  the  exchange  offer  will 
pay  the  MultiFund®  5  Contract  charges. 
After  the  exchange,  the  contract  owner 
will  be  governed  by  the  terms  of  the 
New  Contract,  effective  on  the  date  the 
excbange  offer  is  processed. 

19.  Tne  exchange  offer  is  only 
available  to  nonqualified,  IRA  and  Roth 
IRA  annuity  contracts,  with  at  least 
$5000  in  contract  value,  in  which  the 
named  contract  owner,  joint  owner,  and 
annuitant  are  under  age  76,  and  the 
remaining  surrender  charge,  as  a  percent 
of  the  current  contract  value,  is  2%  or 
less.  The  exchange  offer  will  not  be 
made  to  contract  owners  who  are  not 
eligible  to  participate. 

20.  Contract  owners  may  cancel  the 
new  MultiFund®  5  Contract  for  any 
reason  within  ten  days  (in  some  states 
longer)  of  the  date  of  receipt  of  the  new 
contract  in  accordance  with  the  terms  of 
the  Right  to  Examine  provision  of  the 
contract.  No  surrender  charges  will  be 
assessed  upon  exercise  of  the  Right  to 
Examine  provision  or  upon 
cancellation.  Upon  cancellation, 
Lincoln  Life  will  return  the  contract 
value  to  the  applicable  MultiFund®  2, 
3,  or  4  Contract.  Any  surrender  charges 
previously  waived  on  the  MultiFund® 
2,  3,  or  4  Contract  will  be  reinstated  as 
of  the  date  the  MultiFund®  2,  3,  or  4 
Contract  was  surrendered.  Lincoln  Life 
will  revoke  any  bonus  credits  credited 
to  the  contract  value.  However,  Lincoln 
Life  will  assume  the  risk  of  investment 
loss  on  the  bonus  credits.  In  other 
words,  the  contract  owner  will  be  put 
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back  into  the  same  position  as  if  he  or 
she  had  never  elected  the  2%  Bonus 
Exchange  Offer  (except  for  market  gain 
or  loss  on  contract  value).  There  will  be 
no  recapture  of  the  bonus  credit  upon 
withdrawal  or  surrender  except  under 
the  Right  to  Examine  provision.  The 
election  of  the  2%  Bonus  Exchange 
Offer  will  have  no  adverse  tax 
consequences  to  the  contract  owner. 

21.  Applicants  represent  that  the 
exchange  offer  is  designed  to  encourage 
existing  contract  owners  to  remain  with 
Lincoln  Life  rather  than  surrender  their 
contracts  in  exchange  for  a  competitor's 
product  offering  similar  benefits. 

22.  Applicants  propose  to  make  the 
exchange  offer  by  providing  eligible 
contract  owners  with  an  Offering 
Document  mailed  directly  from  Lincoln 
Life.  Eligible  contract  owners  will  also 
receive  a  MultiFund  5  prospectus.  The 
MultiFundS  5  prospectus  will  be 
supplemented  to  provide  disclosure 
specifically  related  to  the  2%  Bonus 
Exchange  Offer.  Eligible  MultiFund  1  2. 
3,  and  4  contract  owners  who  express  an 
interest  in  learning  the  details  of  the 
offer  can  contact  either  Lincoln  Life  or 
their  registered  representative  for 
further  information. 

23.  Registered  representatives  who  are 
responsible  for  a  contract  owner 
accepting  the  exchange  offer  will  be 
paid  a  commission.  The  commission  is 
less  than  what  the  registered 
representative  would  receive  on  the  sale 
of  a  new  MultiFundS  5  Contract 

24.  The  Offering  Document  will 
advise  eligible  contract  owners  that  the 
offer  is  designed  for  those  contract 
owners  who  intend  to  continue  to  hold 
their  contracts  as  long-term  investments. 
The  Offering  Document  will  state  that 
the  offer  is  not  intended  for  all  contract 
owners,  and  that  it  is  especially  not 

•appropriate  for  any  contract  owner  who 
anticipates  surrendering  an  amount  of 
his  or  her  contract  value  in  excess  of  the 
annual  free  withdrawal  amount  (15%  of 
purchase  payments)  within  the 
surrender  charge  period.  In  this  regard, 
the  Offering  Document  will  encourage 
contract  owners  to  carefully  evaluate 
their  personal  financial  situation  when 
deciding  whether  to  accept  or  reject  the 
offer.  In  addition,  the  Offering 
Document  will  explain  how  a  contract 
owner  who  elects  to  participate  in  the 
offer  may  avoid  the  applicable  surrender 
charge  if  no  more  than  the  annual  free 
withdrawal  amount  (15%  of  purchase 
pa)'ments)  is  surrendered,  and  any 
subsequent  purchase  payments  are 
maintained  until  expiration  of  the 
applicable  surrender  charge  period.  In 
this  regcird,  the  Offering  Document  will 
state  in  clear  plain  English  that  if  the 
new  contract  is  surrendered  during  the 


initial  surrender  charge  period:  (a)  The 
benefits  of  the  2%  Bonus  Exchange 
Offer  may  be  more  than  offset  by  the 
surrender  charge:  and  (b)  a  contract 
owner  may  be  worse  off  than  if  he  or  she 
had  rejected  the  offer. 

25.  To  accept  the  exchange  offer,  an 
eligible  contract  owner  must  complete 
the  Lincoln  Life  internal  exchange 
forms,  which  will  contain  the  pertinent 
information  so  that  the  exchange  will 
complv  v.ith  the  requirements  of 
Section  1035  of  the  Internal  Revenue 
Code  (  "Section  1035").  No  adverse  tax 
consequences  will  be  incurred  by  those 
contract  owners  who  accept  the 
exchange  offer.  The  exchanges  will 
constitute  tax-free  exchanges  pursuant 
to  Section  1035. 

Applicants'  Legal  Analysis 

1.  Section  11(a)  of  the  Act  makes  it 
unlawful  for  any  registered  open-end 
companv  or  any  principal  underwriter 
for  such  company,  to  make  or  cause  to 
be  made  an  offer  to  the  holder  of  a 
security  of  such  company,  or  of  any 
other  open-end  investment  company  to 
exchange  his  set:urity  for  a  security  in 
the  same  or  another  such  company  on 
any  basis  other  than  the  relative  net 
asset  values  of  the  respective  securities 
to  be  exchanged,  unless  the  terms  of  the 
offer  have  first  been  submitted  to  and 
approved  by  the  Commission  or  are  in 
accordance  with  Commission  rules 
adopted  under  Section  1 1. 

2.  Section  11(c)  of  the  Act.  in 
pertinent  part,  requires  that  any  offer  of 
exchange  of  the  securities  of  a  registered 
unit  investment  trust  for  the  securities 
of  anv  other  investment  company  be 
approved  by  the  Commission  (by  order 
or  by  rule)  or  satisfy  applicable  rules 
adopted  under  Section  11.  regardless  of 
the  basis  of  the  exchange. 

3.  Account  C  is  registered  under  the 
Act  as  a  unit  investment  trust.  Thus,  the 
exchange  offer  constitutes  an  offer  of 
exchange  of  two  securities,  each  of 
which  is  offered  by  a  registered  unit 
investment  trust. 

4.  According  to  the  Commission. 
Congress  enacted  Section  11  of  the  Act 
to  prevent  'switching,  "  the  practice  of 
inducing  security  holders  of  one 
investment  company  to  exchange  their 
securities  for  those  of  a  different 
investment  company  solely  for  the 
purpose  of  exacting  additional  selling 
charges. 

5.  Section  11(c)  of  the  Act  requires 
Commission  approval  (by  order  or  by 
rule)  of  any  exchange,  regardless  of  its 
basis,  involving  securities  issued  by  a 
unit  investment  trust  because  investors 
in  unit  investment  trusts  were  found  by 
Congress  to  be  particularly  vulnerable  to 
switching  transactions.  Applicants 


believe  that  the  potential  for  harm  to 
investors  perceived  in  switching  by 
Congress  was  its  use  to  extract 
additional  sales  charges  from  those 
investors. 

6.  Applicants  represent  that,  as 
opposed  to  providing  a  means  of 
extracting  additional  sales  charges  as 
contemplated  by  the  prohibitions  of 
Section  11,  the  proposed  exchange  offer 
provides  enduring  benefits  to  the 
contract  owners.  To  the  extent  that  a 
contract  owner  ultimately  did  not 
benefit  from  accepting  the  offer,  it 
would  be  as  a  result  of  his  or  her  own 
subsequent  decision  to  surrender  the 
exchanged  contract  in  circumstances 
that  would  have  been  the  subject  of  very 
explicit  disclosure. 

7.  Rule  lla-2,  by  its  express  terms, 
provides  for  Commission  approval  of 
certain  types  of  offers  of  exchange  of 
one  variable  annuity  contract  for 
another.  Other  them  the  relative  net  asset 
value  requirement,  the  only  other  part  of 
Rule  lla-2  that  would  not  be  satisfied 
by  the  proposed  exchange  offer  is  the 
requirement  that  payments  under  the 
existing  MultiFundCg)  2,  3,  and  4 
Contracts  be  treated  as  if  they  had  been 
made  under  the  exchanged  contracts  on 
the  dates  actually  made.  This  provision 
of  Rule  lla-2  is  often  referred  to  as  a 

"tacking"  requirement  because  it  has 
the  effecting  of  "tacking  together"  the 
surrender  charge  expiration  periods  of 
the  exchanged  and  acquired  contracts. 

8.  Applicants  believe  that  tacking 
should  be  viewed  as  a  useful  way  to 
avoid  the  need  to  scrutinize  the  terms  of 
an  offer  of  exchange  to  make  sure  that 
there  is  no  abuse.  Tacking  is  not  a 
requirement  of  Section  11.  Rather,  it  is 

a  creation  of  a  rule  designed  to  approve 
the  terms  of  an  offer  of  exchange  "sight 
unseen."  Tacking  focuses  on  the  closest 
thing  to  multiple  deduction  of  sales 
loads  that  is  possible  in  a  surrender 
charge  contract — multiple  exposure  to 
sales  loads  upon  surrender  or 
redemption.  If  tacking  and  other 
safeguards  of  Rule  lla-2  are  present, 
there  is  no  need  for  the  Commission  or 
its  staff  to  evaluate  the  terms  of  the 
offer.  The  absence  of  tacking  in  this 
fully  scrutinized  Section  11  application 
will  have  no  import  in  offers  made 
pursuant  to  the  rule  on  a  "sight  unseen" 
basis. 

9.  No  tacking  is  required  when 
Lincoln  Life's  competitors  offer  their 
variable  annuity  contracts  to  owners  of 
the  MultiFund®  2,  3,  and  4  Contracts  or 
indeed  when  Lincoln  makes  such  an 
offer  to  competitors'  contract  owners.  In 
those  exchanges,  unlike  the  offer 
proposed  here,  the  exchanging  contract 
owner  actually  must  pay  any  remaining 
surrender  charge  on  the  exchanged. 
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contract  at  the  time  of  the  exchange.  The 
broker/dealers  that  will  be  making 
recommendations  to  their  customers 
regarding  these  offers  are  required  to 
satisfy  the  suitability  requirements. 
Therefore,  while  tacking  is  not  present, 
the  investor  protection  afforded  by  the 
suitability  requirements  imposed  upon 
the  broker/dealer  and  the  additional 
disclosure  will  be. 

10.  By  this  Application,  Applicants 
are  seeking  a  "level  playing  field"  to 
permit  Lincoln  to  compete  with  offers  of 
competitors  to  its  longstanding  contract 
owners.  Absent  ihe  requested  relief, 
there  can  be  no  such  offers,  as 
imposition  of  the  Rule  lla-2  tacking 
requirement  would  make  it  imfeasible 
for  the  offers  to  be  made. 

1 1 .  Applicants  assert  that  approval  of 
the  terms  of  the  exchange  offer  is 
warranted,  among  other  reasons, 
because  it  will  promote  competition  in 
the  variable  annuity  marketplace.  Such 
approval  will  foster  competition  by 
allowing  Lincoln  Life  to  make  an  offer 
to  its  own  contract  owners  that  would 
provide  an  attractive  additional  option 
for  contract  owners'  consideration. 

Applicants'  Conditions 

If  the  requested  order  is  granted. 
Applicants  consent  to  the  following 
conditions,  which  are  intended  to 
support  the  understanding  that  the  2% 
Bonus  Exchange  Offer  is  being  made  to 
contract  owners  who  expect  to  persist: 

1 .  The  Offering  document  will  contain 
concise,  plain  English  statements  that: 

(3)  the  2%  Bonus  Exchange  Offer  is 
suitable  only  for  contract  owners  who 
expect  to  hold  their  contracts  as  long 
term  investments;  and 

(b)  if  the  new  contract  is  surrendered 
during  the  initial  surrender  charge 
period: 

i.  the  2%  bonus  may  be  more  than 
offset  by  the  smrender  charge;  and 

ii.  the  contract  owner  may  be  worse 
off  than  if  he  or  she  had  rejected  the 
exchange  offer. 

2.  The  Offering  Document  will 
disclose  in  concise,  plain  English  each 
aspect  of  the  New  Contract  that  will  be 
less  favorable  than  the  Old  Contract, 
including  the  fact  that  the  MultiFund® 
5  Contract  has  a  lower,  guaranteed 
minimum  interest  rate  for  investments 
in  the  fixed  account  than  the 
MultiFund®  2,  3,  and  4  Contracts. 

3.  Lincoln  Life  will  send  the  Offering 
Document  directly  to  eligible  contract 
owners.  A  contract  owner  choosing  the 
exchange  offer  will  then  complete  and 
sign  an  internal  exchange  form,  which 
will  prominently  restate  in  concise, 
plain  English  the  statements  required  in 
Condition  No.  1 ,  and  will  retiun  it  to 
Lincoln  Life.  If  the  internal  exchange 


form  is  more  than  two  pages  long,  the 
statements  referred  to  in  Condition  No. 
1  will  be  restated  in  a  separate 
document,  and  Lincoln  Life  will  obtain 
the  contract  owner's  acknowledgement 
of  receipt  of  that  docxmient. 

4.  Lincoln  Life  will  maintain  the 
following  separately  identifiable  records 
in  an  easily  accessible  place,  for  the 
time  periods  specified  below  in  this 
Condition  No.  4  for  review  by  the 
Commission  upon  request: 

(a)  Records  showing  the  level  of 
acceptances  of  the  exchange  offer  and 
how  these  acceptances  relate  to  the  total 
number  of  contract  owners  eligible  to 
participate  in  the  offers  (quarterly  as  a 
percentage  of  the  number  eligible); 

(b)  Copies  of  any  form  of  Cmering 
Dociunent  and  any  other  written 
materials  or  scripts  for  presentations  by 
representatives  regarding  the  exchange 
offer  that  Lincoln  Life  either  prepares  or 
approves,  including  the  dates  that  such 
Offering  Docimient  and  materials  were 
used; 

(c)  Records  containing  information 
about  each  exchange  transaction  that 
occurs,  including  the  name  of  the 
contract  owner.  Old  and  New  Contract 
niunbers;  the  amoimt  of  smrender 
charge  waived  on  smrender  of  the  Old 
Contract;  bonus  paid;  the  name  and  CRD 
number  of  the  registered  representative 
soliciting  the  exchange,  firm  affiliation, 
branch  office  address,  telephone 
number,  and  the  name  of  the  registered 
representative's  broker-dealer; 
conunission  paid;  the  internal  exchange 
form  (and  separate  acknowledgement,  if 
any)  showing  the  name,  date  of  birth, 
address,  and  telephone  number  of  the 
contract  owner  and  the  date  the  internal 
exchange  form  (or  separate 
acknowledgement)  was  signed;  amount 
of  contract  value  exchanged;  and 
persistency  information  relating  to  the 
New  Contract,  including  the  date  of  any 
subsequent  smrender  and  the  amoimt  of 
surrender  charge  paid  on  the  surrender; 
and 

(d)  Logs  showing  a  record  of  any 
contract  owner  complaint  about  the 
exchange;  state  insurance  department 
inquiries  about  the  exchange;  or 
litigation,  arbitration  or  other 
proceeding  regarding  any  exchange.  The 
logs  will  include  the  date  of  the 
complaint  or  commencement  of  the 
proceeding,  name  and  address  of  the 
person  making  the  complaint  or 
commencing  the  proceeding,  nature  of 
the  complaint  or  proceeding,  and  the 
persons  named  or  involved  in  the 
complaint  or  proceeding. 

Applicants  will  retain  records 
specified  in  (a)  and  (d)  for  a  period  of 
six  years  after  the  date  the  records  are 
created,  records  specified  in  (b)  for  a 


period  of  six  years  after  the  date  of  last 
use,  and  records  specified  in  (c)  for  a 
period  of  two  years  after  the  date  that 
the  initial  surrender  charge  period  of  the 
New  Contract  ends. 

Conclusion 

For  all  the  reasons  discussed  above, 
Applicants  submit  that  (1)  the  2% 
Bonus  Exchange  Offer  offers  substantial 
benefits  to  contract  owners,  will  be 
advantageous  for  the  great  majority  of 
owners  to  whom  it  will  be  offered,  and 
does  not  contravene  any  policy  or 
purpose  of  Section  11,  and  (2)  approval 
of  Applicants'  offer  of  the  exchange 
offer  as  described,  and  subject  to  the 
conditions  set  forth  in  this  Application, 
is  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  Act.  Therefore,  Applicants 
respectfully  submit  that  the  Commission 
should  grant  the  approval  sought  by  this 
Application. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-26040  Filed  10-14-03;  8:45  am) 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48596;  File  No.  SR-BSE- 
2003-08] 
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to  the  Exchange's  Instant  Liquidity 
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Orders 

October  7,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-^  thereunder.- 
notice  is  hereby  given  that  on  July  14, 
2003,  the  Boston  Stock  Exchange,  Inc. 
("BSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  On 
September  8,  2003,  the  Exchange 
submitted  an  amendment  to  the  filing.^ 


.     '15U.S.C.  78s(b)(l). 

^17CFR240.19b-4. 

'  See  letter  from  John  Boese.  Vice  President.  Legal 
and  Compliance.  BSE.  to  Nancy  Sanow.  Assistant 
Director.  Division  of  Market  Regulation. 
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The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  E.xchange  proposes  to  add 
provisions  to  its  rules  governing  a  new 
service  that  will  provide  for  the  instant 
execution  of  certain  limit  orders  of  a 
specified  size  The  text  of  the  proposed 
rule  change  is  below  Proposed  new- 
language  IS  in  Italics;  proposed 
deletions  are  in  brackets. 


Chapter  I 

Definitions 

Sec.  i. 

Instant  Liquidity  Access  I'IL\  "I  Order 

An  ILA  order  is  a  round-lot  limit 
order  of  no  less  than  100,  nor  more  than 
1000.  shares  priced  at  the  Exchange's 
published  offer  (in  the  case  of  a  buy)  or 
at  the  Exchange's  published  bid  (in  the 
case  of  an  order  to  sell),  which  i 
member  or  member-organization  has 
entered  for  immediate  execution  in 
accordance  with,  and  to  the  extent 
provided  bv.  Chapter  XXXIII.  Section  8 
(Instant  Liquiditv  Access)  of  these 
Rules. 
***** 

Chapter  XXXIII 
Beac(m 

Sec.  8   [Year  2000  testing]  Instant 
Liquidity  Access  [a]  Each  member  and 
member  organization  shall  participate  in 
testing  of  computer  svstems  designed  to 
prepare  for  Year  200U.  in  a  manner  and 
frequencv  prescribed  by  the  Exchange, 
and  shall  provide  to  the  Exchange 
reports  related  to  sut;h  testing  as 
requested  bv  the  Exchange 

(b)  The  E.xchange  may  exempt  a 
member  or  member  organization  frmn 
this  requirement  if  that  member  cannot 
be  accommodated  in  the  testing 
schedule  bv  the  organization  conducting 
the  test,  if  the  member  does  not  employ 
computers  in  its  business,  or  for  other 
good  reasons. 


Commission,  dated  September  5.  2003 

CWraeniiment  No   1')  In  .Vmendment  No   l.the 
BSE   i  1 1  t^larified  that  the  proposal  is  substantially 
similar  to  the  New  York  Stock  Exchange.  Inc. 
(NYSE)  mle  related  to  the  N"YSE's  Directs 
execution  functumality;  (2)  corrected  typographical 
errors  in  the  purpose  section.  (1)  clarified  how- 
trades  will  be  reported  to  the  Consolidated  Tape 
.Association,  (41  noted  that  the  proposed  rule  will 
be  replacing  an  obsolete  BSE  rule  related  to  year 
2000  testing,  and  151  and  inserte<l  a  cross  reference 
to  other  BSE  rules  that  clarifv  instani  es  in  which 
BSE  published  quotes  might  not  be    firm  ' 


(c)  Every  member  of  the  Exchange  that 
clears  securities  transactions  on  behalf 
of  other  broker-dealers  must  take 
reasonable  measures  to  ensure  that  each 
broker-dealer  for  which  it  clears 
securities  transactions  conducts  testing 
with  such  member. 
Adopted 
December  :U  ,  n48  | 

This  st'ction  applies  to  the  facilitation 
of  orders  through  InsUint  Liquiditv 
Access,  a  mechanism  offered  by  the 
Exchange.  All  other  provisions  of  the 
Constitution  and  Rules  of  the  Exchange 
are  applicable  unless  superseded  by  this 
section. 

fal  Onlv  straii^ht  limit  orders  without 
tick  restrictions  are  eligible  for  entry  as 
instant  execution  or  Instant  Liquiditv 
Access  ("ILA"}  orders.  ILA  orders  to  buv 
shall  be  priced  at  the  price  of  the 
published  BSE  offer  IL'\  orders  to  sell 
shall  be  priced  at  the  priie  of  the  BSE 
bid  An  ILA  order  shall  rei  eive  qn 
immediate,  instant  execution  against 
orders  reflected  in  the  Exchange's 
published  (juotation  and  shall  be 
immedidtelv  reported  as  BSE 
transactions,  unless 

HI  the  BSE's  published  quotation  is 
not  firm  I  in  (K  cordance  with  Hule 
1  L-\cl-l  of  the  Act.  as  set  forth  in  these 
Rules  m  Chapter  III.  "Dealings  on  the 
Exchange".  Section  7.  "Dissemination 
of  Quotations"!. 

(ii)  the  prinuir\  market's  published 
quotation  is  spread  awav  from  the  BSE 
quotation  in  an  amount,  as  determined 
bv  the  .Market  Performance  Committee 
of  the  Exchange,  which  would  warrant 
curtailing  the  availability  of  instant 
executions  in  a  particular  security 
(currently  SO  25 1  Such  an  amount  can 
be  altered  by  the  Market  Performance 
Committee.  (IS  market  i onditions 
warrant,  from  time  to  time: 

(Hi)  with  respect  to  a  single-sideil  IL-\ 
order,  a  better  price  exists  in  another 
ITS  participating  market  center: 

(ivj  with  respect  to  a  smgle-sided  IL.-\ 
order,  the  BSE  s  published  bid  or  offer 
is  1 00  shares: 

fvl  trading  in  the  subject  security  has 
been  halted. 

I VI I  the  primarx'  market  has  executed 
a  block  size  trade  at  a  price  inferior  to 
the  BSE  bid  or  offer 

IL-\  orders  that  cannot  be 
immediately  executed  shall  be 
cancelled. 

(hi  .Availabilit\-ofIL-\  feature.  ILA 
orders  m  a  particular  stock  shall  be 
eligible  to  receive  an  instant  execution 
if  entered  after  the  E.xchange  has 
dis.seminated  a  published  hid  or  offer  in 
that  ftock  until  4  Oil  p.m.  or  any  other 
closing  time  of  the  exchange's  floor 
market. 


(c)  Orders  may  not  be  broken  into 
smaller  amounts.  An  ILA  order  for  any 
account  in  which  the  same  person  is 
directly  or  indirectly  interested  may 
onlv  be  entered  at  intervals  of  no  less 
that  30  seconds  between  the  entry  of 
each  such  order  in  the  book. 

(dl  Interaction  mth  ITS  orders.  If  en 
inbound  ITS  commitment  has  been 
processed  and  apportioned  according  to 
the  rules  set  forth  in  Chapter  XXXI, 
Intermarket  Trading  Sysem,  herein, 
based  on  orders  in  the  BSE  book,  an  ILA 
execution  cannot  take  place  against  the 
same  order. 

(e)  Partial  executions.  An  ILA  order 
which  is  for  a  size  greater  than  that 
displayed  on  the  BSE  book  will  receive 
an  instant  execution  up  to  the  displayed 
size  of  the  BSE  quotation.  Any  excess 
will  automatically  be  cancelled. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
rtmcerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
anv  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statuton,'  Basis  for.  the  Proposed  Rule 
Change 

1,  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  add  new  sections  to  its 
rules  concerning  new  trading  system 
functionalifv  to  provide  for  the  instant 
execution  of  limit  orders  of  1000  shares 
or  less  against  trading  interest  in  the 
Exchange's  published  quotation.  This 
new  functionality.  Instant  Liquidity 
Access  ("ILA"),  will  accommodate 
Exchange  customers  seeking  immediate 
execution  or  cancel,  similar  to  services 
offered  by  other  exchanges  and 
Electronic  Communications  Networks 
("ECNs"),  such  as  the  New  York  Stock 
Exchange's  Direct-f  service.'' 


^  .As  noted  above,  the  BSE's  proposal  is 
substantially  similar  to  the  existing  NYSE  Direct+ 
automatic  execution  Icinctionality.  It  does,  however 
differ  in  the  following  four  respects  First,  inbound 
ILj\  orders  to  sell  must  be  priced  "at  "  (while  the 
N^'SE  rule  requires  orders  to  be  priced  "at  or 
above  "I  the  BSE  published  bid  price  and  intxjund 
orders  to  buv  must  be  priced  "at  "  (while  the  NYSE 
rule  requires  orders  to  be  priced  "at  or  t)elow")  the 
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It  would  not  be  mandatory  that  all 
limit  orders  of  lOQO  shares  or  less  be 
entered  as  ILA  orders;  rather,  the 
member  organization  entering  the  order 
can  choose  to  enter  an  ILA  order  when 
such  member  organization  believes  that 
the  speed  and  certainty  of  an  execution 
at  the  Exchange's  published  bid  or  offer 
price  is  in  its  customer's  best  interest.  In 
such  a  case,  the  member  organization 
would  enter  an  ILA  order  priced  at  the 
Exchange's  published  offer  price  (in  the 
case  of  an  ILA  order  to  buy),  or  an  ILA 
order  priced  at  the  Exchange's 
published  bid  price  (in  the  case  of  an 
ILA  order  to  sell).  The  ILA  order  would 
then  receive  an  instant  execution 
without  being  exposed  to  the  auction 
market,  provided  the  bid  or  offer  is  still 
available.  If  the  ILA  feature  is  not 
available  for  any  reason,  the  ILA  order 
will  be  cancelled.  Moreover,  any 
member  organization  that  believes  in 
any  particular  case  that  the  customer's 
interests  would  be  best  served  by 
affording  the  customer's  order  the 
opportunity  for  price  improvement  may 
enter  a  limit  or  market  order  into 
BEACON  for  representation  in  the 
auction  market,  rather  than  an  ILA 
order. 

ILA  orders  will  be  reported  to  the 
Consolidated  Tape  Association  with  a 
unique  identifier,  a  ".e",  to  denote  that 
they  were  instantly  executed.  The 
Exchange's  published  bid  or  offer  would 
be  automatically  decremented  to  the 
extent  of  the  size  of  the  ILA  order  to 
reflect  the  ILA  execution.  The  contra 
side  of  the  ILA  order  would  be  the 
trading  interest  reflected  in  the 
Exchange's  bid  or  offer,  with  such 
interest  participating  in  the  execution 
according  to  the  Exchange's  auction 
market  principles  of  priority  and  parity. 
Additionally,  if  an  inboimd  ITS 
commitment  has  been  processed  and 
apportioned  according  to  the  rules  set 
forth  in  Chapter  XXXI,  Intermarket 
Trading  System,  based  on  orders  on  the 
BSE  book,  an  ILA  execution  cannot  take 
place  against  that  same  order.  Finally, 
any  ILA  order,  which  is  for  a  size  greater 
than  that  displayed  in  the  BSE  book  will 
receive  an  instant  execution  up  to  the 


BSE  published  ask  price.  Second,  the  NYSE  rule 
includes  an  exclusion,  relating  to  an  automatic 
execution  trade  being  more  than  5  cents  away  from 
the  previous  trade  in  that  security  executed  on  the 
NYSE.  Third,  the  NYSE  rule  requires  the  display  of 
any  imexecuted  portion  of  a  Direct -f  order  or  any 
Direct -f  orders  that  cannot  be  immediately  filkd  as 
limit  orders  regular  way.  The  BSE  proposal  requires 
that  such  orders  be  canceled  if  not  immediately 
filled.  Finally,  the  BSE  proposal  includes  an 
exclusion  for  such  instances  when  the  national  best 
bid  or  offer  spread  is  $0.25  or  more.  Teleconference 
between  John  Boese,  Vice  President,  Legal  and 
Compliance,  BSE,  and  Christopher  B.  Stone,  Special 
Counsel,  Division  of  Market  Regulation, 
Commission  (September  30,  2003). 


displayed  size  of  the  BSE  quotation. 
Any  excess  will  automatically  be 
cancelled. 

The  Exchange's  proposal  would 
implement  a  new  set  of  rules,  set  forth 
in  Section  8  of  Chapter  XXXIII, 
BEACON^,  and  an  addition  to  Chapter 

1,  Definitions,  Section  3,  Orders. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  6(b)  of  the 
Act  6  and  Section  6(b)(5)  of  the  Act,''  in 
particular,  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  firee  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest;  and  is  not  designed  to 
permit  unfair  discrimination  between 
brokers  or  dealers. 

The  Exchange  also  believes  that  the 
proposed  rule  change  is  designed  to 
support  the  principles  of  section 
llA(a)(l)  of  the  Act  8  in  that  it  seeks  to 
assure  economically  efficient  execution 
of  securities  transactions,  makes  it 
practicable  for  brokers  to  execute 
investor's  orders  in  the  best  market  and 
provide  an  opportunity  for  investors' 
orders  to  be  executed  without  the 
participation  of  a  dealer. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  thie 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 


^  The  existing  language  in  this  Section  will  be 
deleted,  as  it  applied  to  Y2K  systems  testing 
requirements,  and  replaced  with  provisions 
detailing  the  instant  proposal. 

M5U.S.C.  78f(b). 

'15U.S.C.  78fa))(5). 

»17U.S.C.  78k-l(a)(l). 


publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-BSE-2003-08  and  should  be 
submitted  by  November  5,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H;  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-25975  Filed  10-14-03;  8:45  am] 
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Securities  Exchange  Act  of  1934 
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(Act") '  and  Rule  19b-4  thereunder. - 
notice  is  hereby  t^iven  that  on  October 
3.  2003.  the  Pacific  Exchange.  Inc. 
CPCX"  or  •  E.xchange")  filed  with  the 
Securities  and  E.xchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  PCX.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  is  proposing  to  amend  PCX 
Rule  6.76(b)(4)(B)(ii).  governing 
Electronic  Book  Executions  ("EBEs ").  in 
order  to  restrict  a  Floor  Broker  from 
effecting  transactions  (via  the  System 
Alert  Message.  "SAMs")  for  its  own 
account  or  the  account  of  associated 
persons  The  Exchange  is  also  proposing 
to  amend  PCX  Rule  6.90(b)  in  order  to 
modif\'  the  implementation  date  of  PCX 
Plus.  The  text  of  the  proposed  rule 
change  is  set  forth  below  Additions  are 
in  italics;  deletions  are  in  brackets. 


Rules  of  the  Board  of  Governors  of  the 
Pacific  Exchange,  Inc. 

Rule  6     Options  Trading 

PCX  Plus  Prioritv  and  Order  Allocation 
Procedures 

Rule  6.76(a) — No  change. 

(b)(l)-(3)— No  change 

(4){A) — No  change. 

(B)(i) — No  change. 

(ii) — the  balance  of  the  Consolidated 
Book  at  that  price  will  be  displayed  for 
three  seconds  (via  a  System  .^lert 
Message — SAM)  to  all  "Crowd 
Participants"  (as  defined  in  Rule 
6.1(b)(38)). 

lal  A  Floor  Broker  holding  an  order 
for  an  account  in  which  such  broker  has 
an  interest,  the  account  of  an  associated 
person,  or  an  account  with  respect  to 
which  the  Floor  Broker  or  an  associated 
person  thereof  exercises  investment 
discretion,  shall  not  he  eligible  for 
participation  m  Electronic  Book 
Executions 

(iiiMv) — No  change. 

(5) — No  change. 

(cHd) — No  change. 

Commentary- 

01 — No  change. 

.02     For  purposes  of  Rule 
6.76(bll4JIBIIiil,  dunng  the  initial 
rollout  of  PCX  Plus,  the  Floor  Broker 
Hand  Held  terminals  will  not  have  the 
functionality  to  support  Floor  Broker 


interaction  with  EBEs  via  SAMs.  Such 
functionality  will  become  available  to 
Floor  Brokers  on  or  before  June  30, 
2004   The  PCX  will  file  a  proposed  rule 
change  with  'he  Commission  when  the 
Floor  Broker  Hand  Held  terminals  have 

such  functionalitv. 

***** 

Rule  6  90(a)— No  Change. 

(b)  Svstem  Phase-In  and  .Applicability 
of  the  Rules.  The  PCX  estimates  that  the 
rules  applit  able  to  PCX  Plus  will  be 
implemented  gradually  on  an  issue-by- 
issue  basis  beginning  October  H,  2003 
[December  15.  20031.  and  will  become 
completelv  o[)erative  and  applicable  to 
all  [iptions  issues  bv  |une  30,  2004.  At 
that  time,  the  rules  relating  to  PCX  Plus 
will  supersede  existing  rules  that  are 
inap[.li(  able  to  the  new  trading 
environment. 


II.  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  propo.sed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV'  below  The  P(;X  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Stiituton,'  Basis  for,  the  Proposed  Rule 
(Change 

1.  Purpose 

The  Exchange  is  proposing  to  amend 
PCX  Rule  6  7B(b)(4)(B)(ii),  governing 
EBEs,  in  order  to  restrict  Floor  Broker 
from  effecting  transactions  (via  SAMS) 
for  its  own  account  or  the  acc:ount  of 
associ.ited  persons,  or  an  acfiount  with 
respect  to  which  a  Floor  Broker 
exercises  investment  discretion. 

PCX  Rule  6.76(b)(4)  Governs  Market 
Makers'  interaction  with  orders  in  the 
C'onsolidated  Book.  Under  this  rule, 
when  a  Market  Maker  initiates  a  trade 
with  the  Consolidated  Book,  that  Market 
Maker  ret;eives  an  allocation  of  the 
order  while  the  balances  of  the  order  in 
the  Book  is  allocated  on  a  size  pro  rata 
basis  to  all  "Crowd  '  who  respond  to  the 
S.\M  within  three  seconds.  Init>ally,  the 
Floor  Broker  Hand  Held  terminals  will 


not  have  the  functionality  to  support 
Floor  Broker  interaction  with  EBEs  via 
SAMS."  This  rule  change  is  designed  to 
ensure  Broker  compliance  with  Section 
1 1(a)  of  Act ''  for  the  anticipated 
implementation  of  such  functionality. 

In  adopting  this  provision  Floor 
Brokers,  the  Exchange  recognizes  that 
allowing  Floor  Brokers  to  represent 
certain  broker  dealer  orders  could  raise 
issues  under  the  Act.  By  prohibiting 
Floor  Broker  representation  of 
proprietary  or  affiliated  orders,  the  PCX 
believes  that  this  rule  will  go  beyond 
the  requirements  of  Section  11(a)  of  the 
Act. 

The  Exchange  also  proposes  to  amend 
PCX  Rule  6.90(b),  which  governs  PCX 
Plus'  implementation  date.  The 
Exchange  wishes  to  amend  the  phase-in 
implementation  date  to  "October  6. 
2003"  from  the  originally  anticipated 
implementation  date  of  "December  15, 
2003   "  As  stated  in  the  rule,  the 
Exchange  expects  that  PCX  Plus  will 
become  completely  operative  and 
applicable  to  all  options  issues  by  June 
30. 2004. 

2.  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act.*'  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5), ~  in  particular,  in  that  it  is 
designed  to  facilitate  transactions  in 
securities,  to  promote  just  and  equitable 
principles  of  trade,  to  enhance 
competition  and  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  th^t 
the  proposed  rule  change  will  impose 
anv  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


'  15  rSC  78sfb|(l| 
-17CFR240  19b-t 


'  Sff  PCX  Rule  H  UbIl.iH)  Crowd  Participants 
iiicIuiIh  Market  Makers  appointed  lo  an  uption  issue 
and  anv  Honr  Brokers  a(  lively  representing  orders 
at  the  best  bid  or  offer  on  (he  Exchange  for  a 
particular  options  series 


*  The  PCX  will  file  a  proposed  rule  change  with 
the  Commission  when  the  Floor  Broker  Hand  Held 
terminals  have  such  functionality 

^  15  L!  S  C  78k(a)  Section  n(a)  prohibits  a 
member  of  a  national  securities  exchange  from 
effecting  transactions  on  the  exchange  for  its  own 
account,  the  account  of  associated  person,  or  an 
account  in  which  it  or  an  associated  person 
exercises  investment  discretion.  However.  Section 
1 1(a)  also  includes  a  number  of  exceptions  to  its 
general  prohibition  on  proprietary  trading.  Most 
notably.  Section  11(a)(1)(G)  allows  an  exception 
when  a  member  follows  the  conditions  set  forth  in 
Rule  llal-l(T)  (eg.,  yield  priority,  parity,  and 
precedence  in  execution  of  such  orders). 

"15  U.S.C.  78f(b) 

'15U.S.C.  78fn3)(5). 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  EflEectiveness  of  the 
Proposed  Rule  Qiange  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not:  (i)  Significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (ii)  impose  any  significant 
burden  on  competition;  (iii)  become 
operative  for  30  days  firom  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate;  and 
the  Exchange  has  given  the  Commission 
written  notice  of  its  intention  to  file  the 
proposed  rule  change  at  least  five 
business  days  prior  to  filing,  or  such 
shorter  time  as  designated  by  the 
Commission,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  8  and  Rule  19b-4{f)(6) « thereunder. 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Tne  Exchange  has  requested  that  the 
Commission  accelerate  the  operative 
date  and  waive  the  five  day  pre-filing 
requirement  so  that  the  proposed  rule 
change  may  take  effect  immediately 
upon  filing.  The  Commission  believes 
that  it  is  consistent  with  the  protection 
of  investors  and  the  public  interest  to 
accelerate  the  operative  date  of  the 
proposed  rule  change  and  to  waive  the 
five  day  pre-filing  requirement. 
Acceleration  of  the  operative  date  and 
waiving  the  pre-filing  requirement  will 
permit  the  Exchange  to  comply  with  the 
provisions  of  Section  11(a)  of  the  Act 
and  implement  PCX  Plus  on  October  6, 
2003,  without  undue  delay.  For  these 
reaons,  the  Conunission  designates  the 
proposal  to  be  effective  and  operative 
upon  filing  with  the  Conunission.  i° 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  is 


"ISU.S.C.  78s(b)(3)(A). 

"l^GFR  240.19-4(0(6) 

^"For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Conunission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2003-56  and  should  be 
submitted  by  November  5,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-25976  Filed  10-14-03;  8:45  amj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48597;  File  No.  SR-PCX- 
2003-57] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Ciiange  by  the 
Pacific  Exchange,  inc.  Relating  to  the 
Exchange's  Schedule  of  Fees  and 
Charges  for  Exchange  Services 

October  7,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  29.  2003,  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  change 
its  marketing  fee  for  certain  options  and 
to  adopt  new  marketing  fees  for  recently 
listed  options.  The  text  of  the  proposed 
rule  change  is  available  at  the  PCX  and 
at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change,  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  make 
changes  to  its  Schedule  of  Fees  and 
Charges  with  respect  to  the  following 
fees  effective  for  the  October  2003 
trading  month:  (i)  J*CX  Membership 
Fees  relating  to  Options  Orientation;  (ii) 
PCX  Options  and  Equities  Regulatory 
Fees  relating  to  termination  of 
Registration  Fees;  (iii)  PCX  Options 
Ticket  Data  Entry  Fee;  (iv)  Broker  Dealer 
Surcharge  Fee,  and  (v)  PCX  Options 
Floor,  Market  Maker  and  Remote  Market 
Maker  Fees. 

Orientation  and  Testing  Fees 

Orientation  and  testing  fees  are 
comprised  of  different  components 
including  orientation  and  examination 
administration,  background 
investigations  and  fingerprinting. 
Currently,  the  Exchange's  Schedule  of 
Fees  and  Charges — General  Membership 
Fees — includes  a  $1,000  Options 
Orientation  Fee.  In  connection  with  the 
launch  of  PCX  Plus,^  the  Exchange  has 
reconfigiu^d  a  development  and 
delivery  process  for  the  Exchange's 
Orientation  and  Testing  program.  The 
Exchange  plans  to  execute  a  transition 
plan  to  facilitate  an  orderly  transfer  of 
the  responsibilities  relating  to  the 
orientation  and  testing  from  a  third- 
party  provider  to  the  PCX  and  the 
NASD.  Pursuant  to  the  revised 


'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-^. 


3  See  Securities  Exchange  Act  Release  No.  47838 
(May  13.  2003),  68  FR  27129  (May  19,  2003)  (order 
approving  PCX  2002-36). 
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structure,  the  E.xchange  will  develop 
orientation  and  testing  content,  and  the 
NASD  will  administer  the  examination 
process.  This  arrangement  will  result  in 
the  elimination  of  certain  third-party 
related  charges.  Therefore,  as  a  result  of 
reduced  third-party  costs  incurred  by 
the  Exchange,  the  Exchange  proposes  to 
allow  separate  charges  for  background 
investigations  (Si 25)  and  fingerprinting 
(S35),  as  applicants  may  only  require 
these  independent  services  from  the 
Exchange 

PCX  General  Membership  Fees — 
Registration  Fee  (Termination) 

The  Exchange  proposes  to  amend  its 
Schedule  of  Fees  and  Charges  to  adopt 
a  Registered  Representative  Termination 
Fee  of  S30.00  The  Exchange  represents 
that  the  revenue  generated  by  this  fee 
will  help  to  offset  the  cost  of  increased 
regulatory  efforts  bv  the  Exchange.  The 
Exchange  further  rep^esent.^  that  this  fet' 
is  comparable  to  the  fee  imposed  by  th^ 
Chicago  Board  Options  Exchange,  Inc. 
and  the  American  Stock  Exchange. 
LLC.-" 

PCX  Options  Ticket  Data  Entry  Fee 

The  Exchange  currently  charges 
Ticket  Data  Entr\-  Fees  of  SO. 25  per  firm 
trade  and  SO. 50  per  Market  Maker  trade 
The  Exchange  charges  the  fee  for  everv 
manual  ticket  transaction  that  an 
Exchange  Staff  member  enters  into  the 
PCX's  Pacific  Options  Extihange  Trading 
System  for  the  Market  Maker  The 
Exchange  proposes  to  eliminate  this  fee 
because,  due  to  electronic  order  entry, 
the  Exchange  believes  this  fee  for 
manual  handling  is  inconsequential  ami 
no  longer  necessary 

Broker  Dealer  Surcharge 

Cunentlv.  the  Exchange  assesses  a 
SO. 20  per  contract  side  Broker  Dealer 
Auto-Ex  surcharge  on  orders  that  a 
Broker  Dealer  or  Market  Maker  enters 
and  which  the  E.xchange  executes  on  the 
Exchange's  Member  Firm  Interaction 
system  (without  floor  broker 
representation).  The  Exchange  proposes 
to  modify  its  Schedule  of  Fees  and 
Charges  and  apply  the  same  $0.20  per 
contract  rate  to  comparable  PCX  Plus 
transactions.  That  is,  under  the  PCX 
Plus,  Broker  Dealer  and  Market  Maker 
orders  that  are  routed  electronically  and 
executed  without  a  floor  broker  will  also 
be  subject  to  the  SO  20  per  contract 
surcharge. 


PCX  Options  Floor.  Market  Maker  and 
Remote  Market  Maker  Fees 

In  connection  with  PCX  Plus,  the 
Exchange  has  created  a  new  category  of 
member  known  as  Remote  Market 
Makers  ( 'RMMs").'^  The  Exchange 
currently  charges  a  $130  per  month 
Options  Floor  Access  Fee  for  all 
registered  floor  members  and  personnel. 
The  P(;X  proposes  to  modify  its  rate 
schedule  to  add  an  RMM  Access  Fee  in 
the  amount  of  $130  per  nu)nth  to  be 
asstissed  on  those  RMMs  who  do  not 
pay  a  floor  access  fee.  The  Exchange 
beiieves  that  it  is  appropriate  to  assess 
the  same  fee  on  those  membf;rs  who 
choose  to  access  PCX  markets 
ele(  tronically  rather  than  through  a 
physical  presence  on  the  floor. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  fi(b) 
of  the  Act.''  in  general,  and  Section 
h(b)(4)  of  the  :\c\.'  in  particular,  in  that 
It  provides  for  the  equitable  allocation 
of  reasonable  dues,  fees  and  oth(>r 
charges  among  its  members. 

B  Splf-Rpguhiton'  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 

the  proposed  rule  change  will  impose 
an\'  burden  on  ( ()ni[)etition  that  is  not 
iiiH  t'ssarv  or  appropriate  in  furtherance 
ot  the  purposes  of  the  Act. 

C.  Setf- Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Rurtinpants  or  Others 

Written  i mnnients  on  the  proposed 
rule  c  hange  were  neither  solicited  nor 

recened 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
iq(b)(3)fA)(ii)  of  the  Act  «  and 
subparagraph  (0(2)  of  Rule  19b-4 
thereunder.''  because  it  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange.  At  any  time 
within  fiO  days  after  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  suc:h  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 


in  furtherance  of  the  purposes  of  the 

Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vvnritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  file  number 
SR-PCX-2003-57  and  should  be 
submitted  by  November  5,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H,  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-26041  Filed  10-14-03;  8:45  am] 

BILLING  CODE  801(M)1-U 


*  See  Securities  Exchange  .\ct  Release  Nos   46266 
(July  25.  2002).  67  FR  49969  (.August  1    2002)  (SR- 
C36E-2002-37)  and  44286  (May  9.  2001).  66  FR 
27187  (May  16.  2001)  (SR-Amex-2001-22)   Both 
Exchanges  have  a  $30  registered  representative 
termination  fee 


*.Spe  Securities  Exchange  .\i:i  Release  No  47838 
(MdV  13.  2003).  6a  FR  2:'129  (May  19.  2003)  ISR- 
K;X  2002-36) 

'■  15  U  S  C   78nb) 

'15  use   78f(bll4) 

'15  U.S.C.  78s(b)(3)(A)(ii) 

9  17CFR240  19b-»(f)(2) 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aging  Transport  Systems  Rulemaking 
Advisory  Committee  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aging 
Transport  Systems  Rulemaking 
Advisory  Committee  (ATSRAC). 
DATES:  The  ATSRAC  will  meet  October 
22  and  23,  2003,  from  8:30  a.m.  to  5 
p.m. 

ADDRESSES:  FAA-AANC  NDI. 
Validation  Center,  3260  University 
Blvd.,  SE.,  Albuquerque,  New  Mexico, 
87106. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  Stroman,  Office  of  Rulemaking, 


i<'17CFR200.3O-3(a)(12). 


HQAAf 
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ARM-208,  FAA,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470;  fax  (202) 
267-5075;  or  e-mail 
shirIey.stroman@faa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
notice  einnoimces  a  meeting  of  the  Aging 
Transport  Systems  Rulemaking 
Advisory  Committee.  The  FAA  will 
hold  the  meeting  at  the  location  listed 
under  the  ADDRESSES  heading  of  this 
notice.  The  purpose  of  the  meeting  is  to 
discuss  the  status  of  the  three  new  tasks 
the  FAA  assigned  to  the  ATSRAC  (68 
FR  31741,  May  28,  2003).  These  tasks 
include: 

•  Providing  recommendations  about 
aging  airplane  wiring  issues  such  as 
alternatives  to  rulemaking,  providing 
technical  and  economic  data,  and 
helping  to  disposition  comments  to 
rulemakings; 

•  Helping  to  develop  strategies  for 
technology  transfer  of  aviation-related 
research  and  development  products  to 
the  aviation  community  in  a  manner 
that  optimizes  their  transfer  and 
optimizes  the  benefits  resulting  from 
their  transfer;  and 

•  Setting  up  criteria  for  upgrading 
and  developing  enhanced  wiring 
inspection  procedures  for  use  by 
manufactiu-ers  of  small  transport 
airplanes. 

The  meeting  is  open  to  the  public; 
however,  attendance  will  be  limited  by 
the  size  of  the  meeting  room.  The  FAA 
will  make  the  following  services 
available  if  you  request  them  by  October 
17,2003: 

•  Teleconferencing; 

•  Sign  and  oral  interpretation;  and 

•  A  listening  device. 

Individuals  using  the  teleconferencing 
service  and  calling  from  outside  the 
Washington,  DC,  metropolitan  area  will 
be  responsible  for  paying  long-distance 
charges.  To  arrange  for  any  of  these 
services,  contact  the  person  listed  imder 
the  FOR  FURTHER  INFORMATION  CONTACT 
heading  of  this  notice. 

The  public  may  present  written 
statements  to  the  Committee  by 
providing  20  copies  to  the  Committee's 
Executive  Director  or  by  bringing  the 
copies  to  the  meeting.  Public  statements 
will  be  considered  if  time  allows. 

Issued  in  Washington,  DC,  on  October  8, 
2003. 

Tony  F.  Fazio, 

Director,  Office  of  Rulemaking. 

[FR  Doc.  03-26030  Filed  10-10-03;  10:03 

am] 

BKUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  TransH  Administration 
[FTA  Dockflt  No.  FTA-2003-16299] 

Notice  of  Request  for  the  Extension  of 
Currently  Approved  Information 
Collection 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  annoimces  the  intention  of  the 
Federal  Transit  Administration  (FTA)  to 
request  the  Office  of  Management  and 
Budget  (OMB)  to  extend  the  following 
currently  approved  information 
collection: 

Pre-Award  and  Post-Delivery  Review 
Requirements. 

DATES:  Conunents  must  be  submitted 
before  December  15,  2003. 
ADDRESSES:  All  written  comments  must 
refer  to  the  docket  number  that  appears 
at  the  top  of  this  dociunent  and  be 
submitted  to  the  United  States 
Department  of  Transportation,  Central 
Dockets  Office,  PL-401,  400  Seventh 
Street,  SW.,  Washington,  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
10  a.m.  to  5  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard/envelope. 
FOR  FURTHER  INFORMATiON  CONTACT:  Pre- 
Award  and  Post-Delivery  Review 
Requirements — Pat  Simpich,  Office  of 
Program  Management  (202)  366-1645. 
SUPPLEMENTARY  INFORMATION:  hiterested 
peulies  are  invited  to  send  comments 
regarding  any  aspect  of  this  information 
collection,  including:  (1)  The  necessity 
and  utility  of  the  information  collection 
for  *he  proper  performance  of  the 
functions  of  the  FTA;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  collected  information;  and  (4) 
ways  to  minimize  the  collection  bm-den 
without  reducing  the  quality  of  the 
collected  information.  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval  of  this 
information  collection. 

Title:  Pre-Award  and  Post-Delivery 
Review  Requirements  [OMB  Number: 
2132-0544) 

Background:  Under  the  Federal 
Transit  Laws,  at  49  U.S.C.  5323(1), 
grantees  must  certify  that  pre-award  and 
post-delivery  reviews  will  be  conducted 
when  using  FTA  funds  to  purchase 


revenue  service  vehicles.  FTA 
regulation  49  CFR  part  663  implements 
this  law  by  specifying  the  actual 
certificates  that  must  be  submitted  by 
each  bidder  to  assure  compliance  with 
the  Buy  America,  contract  specification, 
and  vehicle  safety  requirements  for 
rolling  stock.  The  information  collected 
on  the  certification  forms  is  necessary 
for  FTA  grantees  to  meet  the 
requirements  of  49  U.S.C.  5323(1). 

Respondents:  State  and  local 
government,  business  or  other  for-profit 
institutions,  non-profit  institutions,  and 
small  business  organizations. 

Estimated  Annual  Burden  on 
Respondents:  4.32  hours  for  each  of  the 
700  respondents. 

Estimated  Total  Annual  Burden: 
3,024  hours. 

Frequency:  Annual. 

Issued;  September  17,  2003. 
Rita  L.  Wells, 

Associate  Administrator  for  Administration. 
[FR  Doc.  03-26028  Filed  10-14-03;  8;45  am) 

BILUNG  CODE  4910-57-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Environmental  Impact  Statement  for 
the  Long  Island  Rail  Road  Huntington/ 
Port  Jefferson  Branch  Yard 

AGENCY:  Federal  Transit  Administration 
(FTA),  U.S.  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Federal  Transit 
Administration  (FTA)  and  the 
Metropolitan  Transportation  Authority 
(MTA)  Long  Island  Rail  Road  (LIRR) 
intend  to  prepare  an  Environmental 
Impact  Statement  (EIS)  in  accordance 
with  the  National  Environmental  Policy 
Act  (NEPA)  analyzing  alternatives  to 
meet  LIRR's  need  to  store  electric  train 
cars  on  the  railroad's  Himtington/Port 
Jefferson  Branch  in  Suffolk  Coimty,  New 
York.  As  required  by  the  Record  of 
Decision  issued  by  the  FTA  on  May  21 , 
2001,  for  the  MTA  LIRR  East  Side 
Access  Project,  the  EIS  will  be  tiered 
from  the  Final  EIS  issued  for  the  East 
Side  Access  Project  in  March  2001 .  As 
stated  in  the  Final  EIS  for  the  East  Side 
Access  project,  under  a  tiered  NEPA  EIS 
approadi,  the  lead  agency  focuses  on 
the  issues  that  are  ripe  for  decision  in 
the  first-tier  docvunent  and  prepares 
further  environmental  analyses  as 
elements  of  the  subsequent  actions 
become  adequately  defined. 

FTA  and  MTA/LIRR  are  notifying 
interested  parties  of  the  intent  to 
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prepare  an  EIS  and  inviting  public 
participation  in  the  study  to  identify  a 
suitable  site  or  sites  to  meet  LIRR's 
existing  and  long-term  storage  needs  on 
the  Huntington/Port  Jefferson  Branch, 
east  of  Huntington  between  Huntington 
and  Smithtown  Stations.  The  new 
storage  vard(s)  will  permit  the  LIRR  to 
increase  the  number  of  electric  train 
cars  in  operation  on  the  Huntington/ 
Port  Jefferson  Branch.  Increased  train 
cars  will  allow  the  LIRR  to  provide 
additional  service  to  accommodate 
projected  ridership  growth,  and  provide 
new  service  to  Grand  Central  Terminal 
as  part  of  the  LIRR's  East  Side  Access 
Project,  as  well  as  to  increase  the 
number  of  electric  train  car  spares  to 
insure  more  reliable  services. 
DATES:  The  public  is  invited  to  make 
conmients  on  the  scope  of  the  proposed 
project.  Written  comments  should  be 
sent  to  the  LIRR  by  December  31,  2003 
See  ADDRESSES  below.  Scoping  Meetings 
are  scheduled  as  follows: 

November  5,  2003 

5  p.m.-9  p.m.  (5-7  p.m.  Information 
Open  House;  7-9  p.m.  Public  Hearing). 
Kings  Park  High  School.  Route  25A, 
Kings  Park.  New  York 

November  6,  2003 

5  p.m.-9  p.m.  (5-7  p.m.  Information 
Open  House:  7-9  p.m.  Public  Hearing). 
Smithtown  High  School.  100  Central 
Road,  Smithtown.  New  York 

November  12,  2003 

5  p.m. -9  p.m.  (5—7  p.m.  Information 
Open  House:  7-9  p.m.  Public  Hearing), 
East  N'orthport  Middle  School,  South 
Auditorium.  Fifth  Avenue  east  of 
Larkfield  Road,  East  N'orthport,  New 
York 

November  13,  2003 

5  p.m. — 9  p.m.  (5-7  p.m.  Information 
Open  House;  7-9  p.m.  Public  Hearing), 
Huntington  Intermediate  School.  155 
Lowndes  Avenue,  Huntington.  New 
York 

People  with  special  needs  should 
contact  Peter  Palamaro,  Editorial 
Officer,  at  the  LIRR  at  (718)  558-3809  or 
at  the  address  below  in  advance  of  the 
meeting.  The  buildings  are  accessible  to 
people  with  disabilities.  A  sign  language 
interpreter  will  be  available  for  the 
hearing  impaired. 

Scoping  material  will  be  available  at 
the  meeting(s)  and  may  also  be  obtained 
in  advance  bv  contacting  Peter  Palamaro 
at  the  LIRR  at  (718)  558-3809  or  at  the 
MTA  Web  site  at  www.mta.info  (click 
"MTA  Home  "  then  "Planning  Studies" 
and  "Port  Jefferson  Yard  EIS"). 
ADDRESSES:  Written  comments  on  the 
project  scope  should  be  sent  to  Peter 


Palamaro,  Editorial  Officer,  LIRR,  Public 
Affairs  Department,  Jamaica  Station, 
Mail  Code  0536,  Jamaica,  NY  11435. 
The  scoping  meetings  will  be  held  at  the 
addresses  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
vou  wish  to  be  placed  on  the  project 
mailing  list  to  receive  further 
information  as  the  study  develops, 
contact  Peter  Palamaro  at  the  address 
and  phone  number  above. 

For  further  information  you  may  also 
contact:  Irwin  Kessman.  Director,  Office 
of  Planning  and  Project  Development. 
Federal  Transit  Administration,  Region 
II.  One  Bowling  Green,  Room  429  New 
York,  NY  10004-1415;  Telephone  212- 
668-2170. 
SUPPLEMENTARY  INFORMATION: 

I,  Scoping 

The  FTA  and  LIRR  invite  all 
interested  individuals  and 
organizations,  and  federal,  state,  and 
local  agencies  to  provide  comments  on 
the  scope  of  study.  During  the  scoping 
process,  comments  should  focus  on 
identifving  specific  social,  economic,  or 
environmental  issues  to  be  evaluated 
and  suggesting  alternatives,  which  may 
be  less  costly  or  may  have  lesser 
environmental  impacts,  while  achieving 
the  transportation  objectives  of 
increasing  the  LIRR's  storage  capacity 
on  the  Huntington/Port  Jefferson 
Branch,  (^imments  should  focus  on  the 
issues  and  alternatives  for  analysis. 
Scoping  materials  will  be  available  at 
the  meetings  or  in  advance  by 
contacting  Peter  Palamaro  at  LIRR,  as 
indicated  above. 

Following  the  scoping  process,  LIRR 
will  conduct  public  outreach  activities, 
including  meetings  with  local  agencies, 
organizations,  and  distribution  of  study 
fact  sheets.  Every  effort  will  be  made  to 
ensure  that  the  widest  possible  range  of 
participants  has  the  opportunity  to 
attend  outreach  meetings.  Meetings  will 
be  announced  through  mailings,  notices, 
advertisements,  press  releases  and  at  the 
MTA  Web  site  at  www. mta. info  (click 
"MT,\  Home  "  then  "Planning  Studies" 
and  "Port  Jefferson  '^'ard  EIS"). 

II.  Description  of  Study  Area  and 
Transportation  Needs 

The  studv  area  consists  of  the  corridor 
along  the  LIRR's  Huntington/Port 
Jefferson  Branch  between  Huntington 
Station  and  Smithtown  Station.  The 
purpose  of  the  studv  is  to  develop  and 
evaluate  a  strategy  or  strategies  to  meet 
the  LIRR's  need  for  new  storage  capacity 
for  electric  train  cars  on  the  Huntington/ 
Port  Jefferson  Branch,  east  of 
Huntington. 

The  LIRR  has  immediate  as  well  as 
long-term  storage  neods  for  its  electric 


train  fleet.  This  immediate  need  to  store  . 
electric  train  equipment  and  to  deal 
with  storage  capacity  constraints  is  most 
evident  in  Huntington  on  the 
Huntington/Port  Jefferson  Branch.  Due 
to  the  lack  of  car  storage  capacity  to 
originate  service,  LIRR  currently 
operates  several  a.m.  peak  trains  to 
Huntington  from  its  West  Side  Yard 
facility,  and  this  will  become 
increasingly  impractical  as  service 
increases  to  Penn  Station  during  the 
morning  peak  period.  Presently,  electric 
train  storage  on  the  Huntington/Port 
Jefferson  Branch  relies  on  a  siding,  east 
of  Huntington  Station,  with  a  three-train 
capacity  that  is  already  inadequate  for 
current  train  storage. 

Within  the  next  10  years,  there  will  be 
an  additional  need  for  storage  capacity 
on  LIRR's  Huntington/Port  Jefferson 
Branch  as  a  result  of  planned  electric 
car  fleet  expansion  and  associated 
service  improvements.  The  LIRR,  in  its 
efforts  to  meet  increased  passenger 
demands,  projected  ridership  growth 
and  reduce  standees,  as  well  as  increase 
availability  of  spare  cars  during  service 
or  maintenance,  plans  to  increase  its 
electric  fleet  by  up  to  40  percent  over 
the  same  10  years.  This  will  ensure  that 
the  demand  for  service  can  be  met  in  the 
long  term.  With  respect  to  future 
weekday  a.m.  peak  hour  ridership,  the 
Huntington/Port  Jefferson  Branch  is 
projected  to  have  an  increase  of  over 
16.000  daily  AM  peak  riders  over  the 
next  20-years.  This  growth  accounts  for 
35-percent  of  systemwide  growth  over 
this  time  period. 

In  addition,  LIRR's  future  East  Side 
Access  Project,  with  LIRR  service  to 
Grand  Central  Terminal  to  be 
implemented  by  2012,  will  also  increase 
electric  train  service  on  the  Huntington/ 
Port  Jefferson  Branch.  Because  the 
existing  LIRR  system  does  not  have 
adequate  storage  capacity  for  the  new 
electric  cars,  the  planned  service 
improvements  on  the  Huntington/Port 
Jefferson  Branch  cannot  be  made  unless 
additional  space  is  obtained  for  storage 
of  electric  train  cars  on  this  branch. 

III.  Alternatives 

All  reasonable  alternatives  will  be 
evaluated  in  the  EIS,  including  a  No 
Build  Alternative,  which  will  provide 
the  basis  for  comparison  of  the  build 
alternatives.  The  LIRR  will  identify 
alternative  sites  at  which  new  electric 
rail  car  storage  could  be  accommodated 
and  analyze  environmental  and 
community  impacts,  operational  factors, 
cost,  and  ability  to  meet  the  LIRR's  long- 
term  electric  rail  car  storage  needs  for 
each  alternative.  It  should  be  noted  that 
third  rail  power  will  have  to  be 
extended  to  service  any  new  yard  east 
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of  Huntington  as  tbis  area  is  located 
outside  the  existing  electrified  territory. 
New  electric  substations  will  also  be 
required  to  accommodate  the  extension 
of  third-rail  power  to  the  new  yard. 
Minor  track  and  grade  crossing 
improvements  in  the  newly  electrified 
area  may  also  be  warranted.  These 
project  elements  will  also  be  analyzed. 

IV.  Probable  Effects 

The  FTA  and  LIRR  will  evaluate  the 
environmental,  social,  and  economic 
impacts  of  each  alternative,  including 
air  quality;  noise  and  vibration;  traffic, 
parking  and  pedestrians;  energy  and 
potential  for  conservation;  safety  and 
security;  water  quality;  wetlands; 
flooding;  navigable  waterways  and 
coastal  zones;  ecologically  sensitive 
areas;  endangered  species;  hazardous 
materials;  land  acquisition  and 
displacements;  land  use,  zoning,  and' 
economic  development;  consistency 
with  local  plans;  historic  properties; 
parkland;  aesthetics;  community 
disruption;  enviroiunental  justice; 
construction  impacts;  and  cumulative 
impacts.  Measures  to  mitigate 
significant  adverse  impacts  will  be 
identified  and  edtematives  for  mitigation 
will  be  analyzed 

V.  FTA  Procedures 

Upon  completion  of  the  scoping 
process,  the  Draft  EIS  will  be  made 
available  for  public  and  agency  review 
and  comment  for  45  days.  Public 
hearing(s)  on  the  Draft  EIS  will  be  held 
within  the  study  area.  On  the  basis  of 
the  Draft  EIS  as  well  as  comments 
received  from  the  public  participation 
process,  a  Final  EIS  will  be  prepared. 

Issued  on:  October  8,  2003. 
Letitia  Thompson, 
FTA  Regional  Administrator. 
[FR  Doc.  03-26029  Filed  10-14-03;  8:45  am] 

BILLING  CODE  4910-57-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Adminlsta'atlon  \r 

[DOCKET  NO.  MARAD  2003  16301] 

Information  Collection  Avaiiatile  for 
Public  Comments  and 
Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Maritime 
Administration's  (MARAD's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  currently  approved 
information  collection. 


DATES:  Comments  shoidd  be  submitted 
on  or  before  December  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Celia  Luck,  Maritime  Administration, 
MAR-810,  400  Seventh  St.,  SW., 
Washington,  DC  20590.  Telephone: 
(202)  366-3581.  FAX:  (202)  366-6988; 
or  E-MAIL:  celia.Iuck®marad.dot.gov. 
Copies  of  this  collection  also  can  be 
obtained  from  that  office. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Intermodal  Access 
to  U.S.  Ports,  and  Intermodal  Access  to 
U.S.  Marine  Terminals  Surveys. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OMB  Control  Number:  2133-0533. 

Form  Numbers:  MA-1024  and  MA- 
1024A. 

Expiration  Date  of  Approval:  Three 
years  from  date  of  approval  by  the 
Office  of  Management  and  Budget. 

Summary  of  Collection  of 
Information:  The  Intermodal  Access  to 
U.S.  Ports,  and  Intermodal  Access  to 
U.S.  Marine  Terminals  Surveys  will 
provide  MARAD  with  key  road,  rail, 
and  waterside  access  data  and  highlight 
the  issues  that  affect  the  flow  of  cargo 
through  U.S.  ports  and  terminals. 

Need  and  Use  of  the  Information: 
These  annual  surveys  will  provide  an 
overall  indicator  for  cargo  flow,  and 
capacity  trends  and  requirements.  The 
survey  instruments  wiU  allow  MARAD 
to  assess  the  magnitude  and  nature  of 
impediments  to  efficient  intermodal 
connections  to  ports  and  meuine 
terminals  and  will  provide  information 
on  correcting  any  deficiencies. 

Description  of  Respondents:  U.S. 
Ports  and  Terminals  (including  the  top 
U.S.  deepwater  ports,  the  top  container 
ports  and  the  strategic  ports). 

Annual  Responses:  162. 

Annual  Burden:  81  hom-s. 

Comments:  Comments  should  refer  to 
the  docket  nimiber  that  appears  at  the 
top  of  this  document.  Written  comments 
may  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Comments  may  also  be 
submitted  by  electronic  means  via  the 
Internet  at  http://dms.dot.gov/submit. 
Specifically  address  whether  this 
information  collection  is  necessary  for 
proper  performance  of  the  functions  of 
the  agency  and  will  have  practical 
utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m.  EDT  (or 


EST),  Monday  through  Friday,  except 
Federal  Holidays.  An  electronic  version 
of  this  document  is  available  on  the 
World  Wide  Web  at  http://dms.dot.gov. 

By  Order  of  the  Maritime  Administrator, 

Dated:  October  9,  2003. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  03-26054  Filed  10-14-03;  8:45  am] 

BILUNG  CODE  4910-81-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-842X] 

Almono  LP— AtMndonment 
Exemption — in  Allegheny  County,  PA 

On  September  25,  2003,  Ahnono  LP 
(Almono)  filed  with  the  Board  a  petition 
imder  49  U.S.C.  10502  for  exemption 
from  the  provisions  of  49  U.S.C.  10903 
to  abemdon  its  entire  line  of  railroad 
extending  between  the  plant  of  shipper 
MetalTech  on  the  north  side  of  the 
Monongahela  River  and  an  interchange 
point  with  CSX  Transportation,  Inc. 
(CSXT)  north  of  CSXT's  Glenwood  Yard 
in  Hazelwood,  Allegheny  County,  PA,  a 
distance  of  approximately  2  miles.  ^ 
Almono  states  that  the  line  does  not 
have  milepost  designations.  The  line 
traverses  U.S.  Postal  Service  Zip  Codes 
15207  and  15213  and  includes  no 
stations. 

In  addition  to  an  exemption  from  49 
U.S.C.  10903,  petitioner  seeks 
exemption  from  49  U.S.C.  10904  (offer 
of  financial  assistance  (OFA) 
procediu^s]  and  49  U.S.C.  10905  [public 
use  conditions]. 2  In  support,  Almono 


'  Almono  acquired  the  line  from  Monongahela 
Connecting  Railroad  Company  (Mon  Con)  in 
Almono  LP — Acquisition  and  Operation 
Exemption — Line  of  Monongahela  Connecting 
Bailroad  Company,  STB  Finance  Docket  No.  34250 
(STB  served  Oct.  2,  2002).  In  that  proceeding. 
Almono  stated  that  Mon  Con  is  a  wholly  owned 
subsidiary  of  LTV  Steel  Corporation  (LTV),  which 
is  in  bankruptcy  and  is  liquidating  its  assets,  and 
that  it  acquired  Mon  Con's  assets  as  well  as 
adjoining  LTV  property  with  court  approval.  Also, 
Almono  informed  the  Board  that  it  intended  to  seek 
abandonment  of  the  acquired  line  shordy  after 
consummation  of  the  transaction.  In  the  decision  in 
that  proceeding,  Almono  was  told  that  it  must 
submit  evidence  showing  that  the  interest  of  the 
involved  shipper,  MetalTech,  will  be  protected 

^  Almono  also  seeks  a  waiver  or  exemption  from 
various  prefiling  requirements,  particularly  detailed 
revenue  and  cost  data  [49  CFR  1152. 22(d)]  and 
detailed  information  on  possible  diversions  to 
motor  carriage  [49  CFR  1105.7(e)(4)l.  However, 
detailed  revenue  and  cost  data  are  not  specifically 
required  when  petitioning  for  an  abandonment 
exemption:  such  information  is  required  to  be  filed 
only  in  abandonment  applications.  Almono  has 
included  the  information  pertaining  to  possible 
diversion  to  motor  carriage  in  its  environmental 
report.  Accordingly,  Almono  does  not  appear  to 
require  the  waiver  sought. 
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contends  that  the  exemption  from  these 
provisions  is  necessan'  to  allow  the  two 
shippers  on  the  line  to  operate  it  as  a 
private  spur  following  abandonment 
without  incurring  the  regulators 
overhead  costs  associated  with  common 
carrier  operations   Also.  Almono  will  be 
able  to  proceed  with  plans  to  redevelop 
the  adjoining  property  and  the  right-of- 
wav.  These  requests  will  be  addresseti 
in  the  final  decision 

The  line  does  not  contain  federallv 
granted  nghts-of-way .  Any 
documentation  in  Almono's  possession 
will  be  made  available  promptiv  to 
those  requesting  it. 

In  this  proceeding.  Almimo  i^^ 
prf)posing  to  abandon  a  line  that 
constitutes  its  entire  rail  system 
Almono  seeks  to  extinguish  its  common 
earner  obligation  and.  following 
abandonment  of  the  line,  to  operate  it  as 
a  private  carrier.  When  issuing 
abandonment  authority  for  a  railroad 
line  that  constitutes  the  carrier'^  entire 
svstem.  the  Board  does  not  impose  labor 
protection,  except  in  specifically 
enumerated  circumstances.  See 
!\lorthampton  and  Bath  R  Co  — 
Abandonment,  354  I.C.C.  784.  785-86 
(1978)  [S'orthampton)  Therefore,  if  the 
Board  grants  the  petition  for  exemption, 
in  the  absence  of  a  showing  that  one  or 
more  of  the  exceptions  articulated  in 
S'orthampton  are  present,  no  labor 
protective  conditions  will  be  imposed. 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  L'.S.C,  10502(b).  A  final 
decision  will  be  issued  bv  (anuarv  13. 
2004. 

.\ny  OFA  under  49  CFR  1152  27(b)(2) 
will  tje  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption,  unless  the  Board 
grants  the  requested  exemption  from  the 
OFA  process.  Each  OFA  must  be 
accompanied  bv  a  SI.  100  filing  fee.  See 
49CFR  1002.2('f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Unless 
the  Board  grants  the  requested 
exemption  from  the  public  use 
provisions,  anv  request  for  a  public  use 
condition  under  49  CFR  1 152.28  or  for 
trail  use/rail  banking  under  49  CFR 
1152.29  will  be  due  no  later  than 
November  4.  2003.  Each  trail  use 
request  must  be  accompanied  bv  a  SI  50 
filino  fee.  See  49  CFR  1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-842X 
and  must  be  sent  to:  (1)  Surface 
Transportation  Board,  1925  K  Street, 
N\V,  Washington.  DC  20423-0001;  and 
(2)  Robert  D.  Rosenberg,  1224 


Seventeenth  Street,  NW,  Washington, 
DC  20036.  Replies  to  the  Almono 
petition  are  due  on  or  before  November 
4, 2003 

Persons  seeking  further  information 
(.onc:erning  abandonment  procedures 
mav  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulatiims  at  49  t:FR  part  1152. 
Questions  concerning  environmental 
isvufs  iii,i\  lie  direc  ted  to  the  Board's 
Set  tinii  of  Kinironmental  Analysis 
(SEA)  at  (202)  565-1539.  [Assistance  for 
the  hearing  impaired  is  available 
through  the  Federiil  Information  Relay 
Service  (FIRS)  , it  1-81)0-877-8339.1 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessarv)  prepared  bv  SEA  will  be 
ser\ed  upon  all  parties  of  rei:ord  and 
upon  anv  agencies  or  other  persons  who 
commented  during  its  preparation. 
(Other  interested  persons  may  contact 
SEA  to  obtain  a  ( opv  of  the  EA  (or  EIS). 
EAs  in  these  abantionment  proceedings 
normallv  will  be  made  available  within 
60  davs  of  the  filing  of  the  petition  The 
de.idline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  website  at  http:// 
uiwv  sth  (iot.gov 

Decided   ()(  tuber  H.  :i003. 

Bv  thf  Bdrird.  David  M  Kcmsrhnik, 
Director  Offii  e  nf  Prix  eedings. 
Vernon  A.  Williams. 

Sfcrftan 

IFR  Dui  .  ():f-2h0.l7  hiltd  lU-14-03;  a:45  am] 

BILLING  COD€  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

List  of  Countries  Requiring 
Cooperation  With  an  International 
Boycott 

in  order  to  cumiplv  with  the  mandate 
of  section  999(a)(3)  of  the  Internal 
Revenue  (iode  of  1986.  the  Department 
of  the  Treasury  is  publishing  a  current 
list  of  countries  which  may  require 
participation  in.  or  cooperation  with,  an 
international  boycott  (within  the 
meaning  of  section  999(b)(3)  of  the 
Internal  Revenue  Code  of  1986). 

On  the  basis  of  the  best  information 
currertlv  available  to  the  Department  of 
the  Treasury,  the  follow  ing  countries 
may  require  participation  in,  or 
cooperation  with,  an  international 
boycott  (within  the  meaning  of  section 
999(b)(3)  of  the  Internal  Revenue  Code 
of  1986). 
Bahrain 


Kuwait 

Lebanon  i 

Libya 

Oman 

Qatar 

Saudi  Arabia 

Syria 

United  Arab  Emirates 

Yemen.  Republic  of 

Dated:  October  3.  2003. 
Barbara  Angus. 

International  Tux  Counsel  iTax  Policy). 
IFR  Doc.  03-26046  Filed  10-14-03;  8:45  am) 

BILLING  CODE  4«10-25-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Panel,  E-Filing  Issue 
Committee 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Taxpayer  Advocacy  Panel.  E-Filing 
Issue  Committee  will  be  conducted  (via 
teleconference). 

DATES:  The  meeting  will  be  held 
Thursday,  November  13.  2003.  at  3  p.m.. 
Central  daylight  time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marv  Ann  Delzer  at  1-888-912-1227.  or 
(414) 297-1604. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  4 
Taxpayer  Advocacy  Panel  will  be  held 
Thursday.  November  13.  2003.  at  3  p.m.. 
Central  daylight  time  via  a  telephone 
conference  call.  You  can  submit  written 
comments  to  the  panel  by  faxing  to 
(414)  297-1623.  or  by  mail  to  Taxpayer 
Advocacy  Panel.  Stop  1006MIL.  310 
West  Wisconsin  Avenue,  Milwaukee. 
WI  53203-2221.  Public  comments  will 
also  be  welcome  during  the  meeting. 
Please  contact  Marv  Ann  Delzer  at  1- 
888-912-1227  or  (414) 297-1604  for 
dial-in  information. 

The  agenda  will  include  the 
following;  Various  IRS  issues. 

Dated:  October  9.  2003. 
Tersheia  Carter. 

Acting  Director.  Taxpayer  Advocacy  Panel. 
IFR  Doc.  03-26082  Filed  10-14-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  5  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  Iowa,  Kansas,  Minnesota,  Missouri, 
Nebraska,  North  Daicota,  Oldahoma, 
South  Daitota,  and  Texas) 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
5  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference).  The 
Taxpayer  Advocacy  Panel  is  soliciting 
public  comment,  ideas,  and  suggestions 
on  improving  customer  service  at  the 
Internal  Revenue  Service. 
DATES:  The  meeting  will  be  held 
Monday,  November  10,  2003,  at  3  p.m.. 
Central  daylight  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Delzer  at  1-888-912-1227,  or 
(414) 297-1604. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  5 
Taxpayer  Advocacy  Panel  will  be  held 
Monday,  November  10,  2003,  from  3  to 
4  p.m.  Central  daylight  time  via  a 
telephone  conference  call.  You  can 


submit  written  comments  to  the  panel 
by  faxing  to  (414)  297-1623,  or  by  mail 
to  Taxpayer  Advocacy  Panel, 
Stopl006MIL,  310  West  Wisconsin 
Avenue,  Milwaukee,  WI  53203-2221. 
Public  conunents  will  also  be  welcome 
during  the  meeting.  Please  contact  Mary 
Ann  Delzer  at  1-888-912-1227  or  (414) 
297-1604  for  more  information. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Dated:  October  8,  2003. 
Tersheia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-26083  Filed  10-14-03;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  4  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  Illinois,  Indiana,  Kentucky,  Michigan, 
Ohk>,  West  Virginia,  and  Wisconsin) 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
4  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference).  The 
Taxpayer  Advocacy  Panel  is  soliciting 
public  comment,  ideas,  and  suggestions 


on  improving  customer  service  at  the 
Internal  Revenue  Service. 

DATES:  The  meeting  will  be  held 
Wednesday,  November  19,  2003,  at  8 
a.m.,  Central  daylight  time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Ann  Delzer  at  1-888-912-1227,  or 
(414) 297-1604. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  4 
Taxpayer  Advocacy  Panel  will  be  held 
Wednesday,  November  19,  2003,  at  8 
a.m.,  Central  daylight  time  via  a 
telephone  conference  call.  You  can 
submit  written  comments  to  the  panel 
by  faxing  to  (414)  297-1623,  or  by  mail 
to  Taxpayer  Advocacy  Panel, 
Stopl006MIL,  310  West  Wisconsin 
Avenue,  Milwaukee,  WI  53203-2221. 
Public  comments  will  also  be  welcome 
during  the  meeting.  Please  contact  Mary 
Ann  Delzer  at  1-888-912-1227  or  (414) 
297-1604  for  dial-in  information. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Dated:  October  8,  2003. 
Tersheia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-26084  Filed  10-14-03:  8:45  am] 
BtLUNG  CODE  4830-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
published  Presidential.  Rule,  Proposed  Rule. 
and  Notice  documents  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropnate  document  categones 
elsewhere  in  the  issue 


SeptembtT  9.  200  i,  mak<>  the  follrnving 
cnrrtH  tiiin, 

§905.306    [Corrected] 

On  page  5.i024,  in  *}4(),t  :U)H(a).  the 
table  should  reati  as  fullous: 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  905 

[Docket  No.  FV03-905-2  IFR] 

Oranges.'Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida  and 
Imported  Grapefruit;  Removing  All 
Seeded  Grapefruit  Regulations, 
Relaxation  of  Grade  Requirements  for 
Valencia  and  Other  Late  Type  Oranges, 
and  RenfK>ving  Quality  and  Size 
Regulations  on  Imported  Seeded 
Grapefruit 

Correction 

In  rule  document  OJ-22948  beginning 
on  page  53021  in  the  issue  of  Tuesdaw 


Table  I 


Vanety 

(1.1 


Regulation  penod 
(2) 


Minimum  grade 
(3) 


Minimum 
diameter 
(Inches) 

(4) 


Valencia  and  other  late  type 


August  1  June  14   U.S.  No.  1   

June  15  July  31      U.S.  No  2.  Extemal 

US  No   1.  Internal 


28/16 
2«/16 


[FR  Doc.  C3-22948  Filed  10-14-03;  8:45  am] 

BILUNG  CODE  1S05-01-O 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  39 
[FAR  Case  2003-008] 
RIN  9000-AJ74 

Federal  Acquisition  Regulation;  Share- 
in-Savings  Contracting 

Correction 

In  proposed  rule  document  03-24855 
beginning  on  page  56613  in  the  issue  of 


Wednesday,  October  1 ,  2003  make  the 
following  corrections: 

39.301    [Corrected] 

1.  On  page  56615,  in  the  first  column, 
in  section  39.301,  in  the  seventh  line, 
"(i)"  should  read  "(1)". 

2.  On  the  same  page,  in  the  same 
colunm,  in  the  same  section,  in  the  11th 
line,  "(ii)"  should  read  "(2)". 

39.304    [Corrected] 

3.  On  the  same  page,  in  the  second 
column,  after  section  39.304(a),  in  the 
first  line,  "(5)"  should  read  "Cb)  ". 

[FR  Doc.  C3-24855  Filed  10-14-03;  8:45  am] 
BILUNG  CODE  1505-01-0 


RAILROAD  RETIREMENT  BOARD 

Computer  Matching  and  Privacy 
Protection  Act  of  1998;  Notice  of  RRB 
Records  Used  in  Computer  Matching 

Correction 

In  notice  document  03-24312 
beginning  on  page  55665  in  the  issue  of 
Friday,  September  26,  2003  make  the 
following  corrections: 

1.  On  page  55666,  in  the  second 
column,  in  the  first  paragraph,  in  the 
fifth  line,  "0MB"  should  read  "OPM". 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
11th  line  from  the  bottom,  "OMB" 
should  read  "OPM". 

[FR  Doc.  C3-24312  Filed  10-14-03;  8:45  am] 

BILUNG  CODE  1 505-01 -D 


K    <-k   J-V   J-k  /      k     1 


Wednesday, 
October  15,  2003 


Part  n 

r 

Department  of 
Housing  and  Urban 
Development 

Funding  Availability  for  HOME 
Investment  Partnerships  Program 
(HOME) — Competitive  Reallocation  of 
Funds  to  Provide  Permanent  Housing  for 
the  Chronically  Homeless;  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4860-rM)1] 

Funding  Availability  for  HOME 
Investment  Partnerships  Program 
(HOME)— Competitive  Reallocation  of 
Funds  to  Provide  Permanent  Housing 
for  the  Chronically  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice  of  Funding  Availability 

(NOFA). 

SUMMARY:  This  NOFA  announces  the 
availabilitv  of  approximately  S6.5 
million  for  the  competitive  reallocation 
of  deobligated  Community  Housing 
Development  Organization  (CHDO)  set- 
aside  funds. 

Program  Overview 

Purpose  of  the  Program.  To  expand 
the  supply  of  standard,  affordable, 
permanent  housing  for  chronically 
homeless  persons  through  the 
competitive  reallocation  of  deobligated 
CHDO  set-aside  funds. 

Available  Funds.  Approximately  S6.5 
million. 

Eligible  Applicants.  You  must 
currently  be  a  participating  jurisdiction 
(PI)  in  the  regular  HOME  Program  and 
have  received  an  annual  HOME  formula 
allocation  each  year  since  FY  2000.  The 
projects  funded  through  this  NOFA 
must  be  carried  out  by  eligible, 
currently  certified  CHDOs  in  your 
jurisdiction.  Awarded  fimds  are  subject 
to  the  requirements  of  this  NOFA  and 
all  other  HOME  requirements  found  at 
24  CFR  part  92.  Where  there  is  a  conflict 
between  the  HOME  regulations  and  this 
NOFA.  the  more  stringent  or  limiting 
requirements  shall  prevail. 

Application  Deadline.  November  25. 
2003. 

Match.  25  percent  of  the  awarded 
funds  invested  in  projects. 
SUPPLEMENTARY  INFORMATION:  If  you  are 
interested  in  applying  for  funding  under 
this  competitive  reallocation  of  HOME 
funds,  please  review  the  contents  of  this 
NOFA  carefullv. 

I.  Application  Due  Date,  Standard 
Forms.  Further  Information,  and 
Technical  Assistance 

Application  Due  Date.  Applications 
for  HOME  competitive  grants  are  due  on 
or  before  November  25.  2003. 

Application  Submission  Procedures. 
\'ew  Security  Procedures.  HUD  has 
implemented  new  security  procedures 
that  apply  to  application  submission. 
Please  read  the  following  instructions 
carefully  and  completely.  HUD  will  not 


accept  hand-delivered  applications. 
Applications  may  be  mailed  using  the 
United  States  Postal  Service  (USPS)  or 
may  be  shipped  via  the  following 
delivery'  services:  United  Parcel  Service 
(UPS).  FedEx,  DHL.  or  Falcon  Carrier. 
No  other  delivery  services  are  permitted 
into  HUD  Headquarters  without  an 
escort.  You  are,  therefore,  urged  to  use 
one  of  the  four  t;arriers  listed  above. 

Mailed  Applications.  Your 
application  will  be  considered  timely 
filed  if  your  application  is  postmarked 
on  or  before  12  midnight  on  the 
application  due  date  and  received  in 
HLID  Headquarters  on  or  within  fifteen 
(15)  davs  of  the  application  due  date. 
Applicants  must  obtain  and  save  a 
receipt  for  the  mailing  showing  the  date 
when  the  application  was  submitted  to 
the  United  States  Postal  Service  (USPS). 
This  receipt  from  USPS  showing  the 
date  and  time  of  the  mailing  will  be 
vour  documentary  evidence  that  your 
application  was  timely  filed. 

Applications  Sent  by  Overnight/ 
Express  Mail  Delivery.  If  your 
application  is  sent  by  overnight  delivery 
or  express  mail,  your  application  will  be 
timelv  filed  if  it  is  received  before  or  on 
the  application  due  date,  or  when  you 
submit  documentary  evidence  that  your 
application  was  placed  in  transit  with 
the  overnight  delivery/express  service 
no  later  than  the  application  due  date. 
Due  to  new  security  measures,  you  are 
urged  to  use  one  of  four  carrier  services 
that  do  business  with  HUD 
Headquarters  regularly.  These  services 
are  UPS,  DHL.  FedEx  and  Falcon 
Carrier.  Timely  delivery  of  your 
application  to  HUD  by  a  carrier  other 
than  those  listed  cannot  be  guaranteed. 
Delivery  by  these  carriers  must  be  made 
during  HUD's  Headquarters  business 
hours,  between  8:30  AM  and  5:30  PM 
Eastern  time.  Monday  through  Friday.  If 
these  companies  tlo  not  service  your 
area,  you  should  submit  your 
application  via  the  United  States  Postal 
Service. 

Address  for  Submitting  Applications. 
Submit  one  original  and  two  copies  of 
the  application  to  Department  of 
Housing  and  I'rban  Development.  Office 
of  Community  Planning  and 
Development.  Processing  and  CJontrol 
Unit.  451  Seventh  Street,  SVV.,  Room 
7251.  Washington.  DC  20410.  ATTN: 
HOME  Program — Permanent  Housing 
for  the  Chronically  Homeless  (HOME). 

For  Application  Forms.  Only  current 
participating  jurisdictions  in  the  HOME 
Program  that  have  received  an  annual 
HOME  formula  allocation  each  year 
since  FY  2000  are  eligible  to  apply. 
There  is  no  separate  application  kit. 
This  notice  contains  all  the  information 
necessary  for  submission  of  vour 


application.  Copies  of  the  standard 
forms  are  located  at  Appendix  2  of  this 
NOFA,  or  you  may  request  copies  by 
calling  the  contact  person  in  the  Office 
of  Affordable  Housing  Programs 
identified  in  the  following  paragraph. 
When  requesting  standard  forms,  you 
should  refer  to  the  HOME  Program 
Competition  and  provide  your  name 
and  address  (including  zip  code)  and 
telephone  number  (including  area  code). 
See  Section  VI  for  application 
submission  requirements. 

Further  Information  and  Technical 
Assistance.  You  may  contact  Cliff  Taffet, 
Deputy  Director,  Office  of  Affordable 
Housing  Programs,  Department  of 
Housing  and  Urban  Development,  Room 
7168,  451  Seventh  Street,  SW., 
Washington,  DC  20410-7000;  telephone 
(202)  708-3226,  ext.  4589  (this  is  not  a 
toll-free  number).  This  number  can  be 
accessed  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service 
Operator  at  1-800-877-8339. 

Paperwork  Reduction  Act  Statement. 
The  information  collection  requirements 
in  this  NOFA  have  been  approved  by 
0MB  under  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C. 3501-3520)  and 
assigned  OMB  control  number  2506- 
0175.  Under  the  Paperwork  Reduction 
Act,  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  displays  a  valid 
control  number. 

II.  Amount  Allocated 

The  amount  available  for  this  program 
is  approximately  56. 5  million.  Section 
217(c)  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act 
(NAHA)  (42  U.S.C.  12704  et  seq.) 
requires  that  funds  that  become 
available  as  a  result  of  the  deobligation 
by  HUD  of  CHDO  set-aside  hinds 
previously  allocated  to  HOME  Program 
participating  jurisdictions  must  be 
reallocated  by  competition. 
Approximately  $6.5  million  has  been 
recaptured  since  the  program  began  in 
1992.  Any  additional  recaptured  CHDO 
set-aside  funds  that  become  available 
within  12  months  of  the  announcement 
of  awards  may  be  used  to  fund 
applications  submitted  in  response  to 
this  NOFA. 

III.  Program  Description;  Eligible 
Applicants;  Eligible  Projects;  Ineligible 
Activities 

(A)  Program  Description.  The  purpose 
of  the  regular  HOME  program  is  to 
expand  the  supply  of  standard, 
affordable  housing  for  low-  and  very 
low-income  families  by  providing 
annual  formula  grants  to  states,  units  of 
general  local  government  and  consortia 
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of  units  of  general  local  governments 
that  are  participating  jurisdictions  (PJs). 
Each  PJ  must  spend  at  least  15  percent 
of  its  grants  on  housing  that  is  owned, 
developed  or  sponsored  by  nonprofit 
CHDOs.  PJs  use  their  HOME  grants  to 
fund  housing  programs  that  meet  local 
needs  and  priorities  and  have  a  great 
deal  of  flexibility  in  designing  their 
local  HOME  programs  within  the 
guidelines  established  by  the  HOME 
program  statute  and  regulations.  PJs 
may  use  HOME  funds  to  help  renters, 
new  homebuyers  or  existing 
homeowners  through  rehabilitation  of 
substandard  housing,  acquisition  of 
standard  housing  (including 
downpayment  assistance),  or  new 
construction  of  housing  or  tenant-based 
rental  assistance.  HOME  works  well 
with  other  HUD  programs  such  as 
Community  Development  Block  Grant 
(CDBG),  Empowerment  Zones/ 
Enterprise  Communities  (EZ/EC)  and 
HOPE  VI  to  complement  comprehensive 
neighborhood  revitalization  and 
economic  revitalization  strategies. 

In  July  2001,  Secretary  Martinez 
declared  a  national  goal  to  end  chronic 
homelessness  within  a  decade.  As  part 
of  HUD's  overall  effort  to  reduce  or 
eliminate  chronic  or  episodic 
homelessness,  grants  awarded  to  PJs 
under  this  competition  must  be  used  to 
provide  permanent  housing  to  persons 
meeting  the  definition  of  chronically 
homeless.  A  chronically  homeless 
person  is  defined  as  an  imaccompanied 
homeless  individual  with  a  disabling 
condition  who  has  either  been 
continuously  homeless  for  a  year  or 
more  OR  has  had  at  least  four  episodes 
of  homelessness  in  the  past  three  years. 
For  the  purposes  of  this  NOFA,  the  term 
"homeless"  means  a  person  sleeping  in 
a  place  not  meant  for  human  habitation 
[e.g.,  living  on  the  streets  or  in  an 
emergency  shelter).  The  term  "disabling 
condition"  is  defined  as  a  diagnosable 
substance  use  disorder,  serious  mental 
illness,  developmental  disability  or 
chronic  physical  illness  or  disability, 
including  the  co-occurrence  of  two  or 
more  of  these  conditions.  A  disabling 
condition  limits  an  individual's  ability 
to  work  or  perform  one  or  more 
activities  of  daily  living. 

(B)  Eligible  Applicants.  For  the 
purposes  of  this  competition,  eligible 
applicants  are  existing  participating 
jurisdictions  in  the  regular  HOME 
Program  that  have  received  an  annual 
HOME  formula  allocation  each  year 
since  FY  2000.  The  projects  funded 
through  this  NOFA  must  be  carried  out 
by  nonprofit  organizations  that  have 
been  ciurently  determined  by  the  PJ  to 
meet  the  definition  of  CHDO.  CHDOs 
selected  by  a  PJ  to  carry  out  these 


projects  are  expected  to  establish 
partnerships  with  other  community- 
based  organizations,  including  grass- 
roots faith-based  organizations,  with 
experience  in  serving  the  chronically 
homeless,  in  order  to  ensure  that 
appropriate  supportive  services  are 
available  to  tenants  on  an  ongoing  basis. 
Information  on  such  organizations 
active  in  your  area  may  be  obtained 
through  local  Continuiun  of  Care 
networks.  A  list  of  contact  persons  for 
established  continua  of  care  that  have 
submitted  applications  to  HUD  for 
homeless  assistance  funding  under  the 
McKinney-Vento  Act  (42  U.S.C.  11301 
et  seq.)  can  be  found  in  Appendix  3. 

(C)  Eligible  Projects.  The  only  eligible 
projects  under  this  NOFA  are  CHDO  set- 
aside  rental  projects  permitted  under 
the  regular  HOME  formula  program, 
except  that  rental  housing  units 
produced  using  these  funds  must  be 
permanent  housing  units  with 
occupancy  during  the  HOME 
affordability  period  limited  to  persons 
having  met  the  definition  of  chronically 
homeless  at  the  time  they  are  selected 
as  tenants.  An  eligible  set-aside  project 
is  one  where  a  CHDO  owns,  develops  or 
sponsors  the  housing  produced.  Fimds 
awarded  in  this  competition  are  subject 
to  all  regular  HOME  Program 
regulations  (24  CFR  part  92),  including 
the  24-month  commitment  deadline  and 
five-year  expenditure  deadline.  As 
permitted  in  the  regular  HOME 
Program,  up  to  five  percent  of  the  total 
of  a  participating  jurisdiction's  regular 
HOME  formula  allocation  plus  funds 
awarded  in  this  competition  may  be 
used  to  pay  for  CHDO  operating  costs 
necessary  in  carrying  out  projects 
funded  through  this  NOFA  (see  24  CFR 
92.208).  In  order  to  ensure  the  ongoing 
viability  of  projects  funded  under  this 
NOFA,  long-term  operating  support  may 
be  needed  from  other  sources  such  as 
the  Shelter  Plus  Care  Program  through 
which  rental  assistance  may  be 
obtained.  You  should  identify  these 
potential  sources  of  support  and  make 
provision  now  for  obtaining  them  as 
part  of  youi  planning  for  the  use  of 
funds  awarded  under  this  NOFA, 
should  you  be  selected.  Existing 
continuum  of  care  networks  will  be  of 
assistance  as  well  in  this  effort. 

(D)  Ineligible  Activities:  See  24  CFR 
92.214  of  the  regular  HOME  Program 
regulations.  Except  for  the  development 
and  support  of  the  acquisition, 
rehabilitation  or  new  construction  of 
rental  housing,  activities  that  are 
otherwise  eligible  in  the  regular  HOME 
Program  (i.e.,  homeownership  and 
tenant-based  rental  assistance)  are 
ineligible  uses  of  funds  under  this 
competition. 


rV.  Threshold  and  Program 
Requirements 

(A)  Threshhold  Requirements: 

(1)  Ineligible  Applicants.  HUD  will 
not  consider  an  application  from  an 
ineligible  applicant. 

(2)  Compliance  with  Fair  Housing  and 
Civil  Rights  Laws. 

(a)  All  applicants  and  their 
subrecipients  must  comply  with  all  Fair 
Housing  and  Civil  Rights  laws,  statutes, 
regulations,  and  Executive  Orders  as 
enumerated  in  24  CFR  5.105(a),  as 
applicable. 

(b)  If  you,  the  applicant: 

(i)  Have  been  charged  with  a  systemic 
violation  of  the  Fair  Housing  Act 
alleging  ongoing  discrimination: 

(ii)  Are  a  defendant  in  a  Fair  Housing 
Act  lawsuit  filed  by  the  Department  of 
Justice  alleging  an  on-going  pattern  or 
practice  of  discrimination;  or, 

(iii)  Have  received  a  letter  of  non- 
compliance findings,  identifying  on- 
going or  systemic  noncompliance,  under 
Title  VI  of  the  Civil  Rights  Act,  Section 
504  of  the  Rehabilitation  Act,  or  Section 
109  of  the  Housing  and  Conmiunity 
Development  Act;  and 

If  the  charge,  lawsuit,  or  letter  of 
findings  has  not  been  resolved  to  HUD's 
satisfaction  before  the  application 
deadline,  you  may  not  apply  for 
assistance  imder  this  NC3fA.  HUD  will 
not  rate  and  rank  your  application. 
HUD's  decision  regarding  whether  a 
charge,  lawsuit,  or  a  letter  of  findings 
has  been  satisfactorily  resolved  will  be 
based  upon  whether  appropriate  actions 
have  been  taken  to  address  allegations 
of  on-going  discrimination  in  the 
policies  or  practices  involved  in  the 
charge,  lawsuit,  or  letter  of  findings. 
Examples  of  actions  that  may  be  taken 
prior  to  the  application  deadline  to 
resolve  the  charge,  lawsuit,  or  letter  of 
findings,  include,  but  are  not  limited  to: 

(i)  a  volimtary  compliance  agreement 
signed  by  all  parties  in  response  to  the 
letter  of  findings; 

(ii)  a  HUD-approved  conciliation 
agreement  signed  by  all  parties; 

(iii)  a  consent  order  or  consent  decree; 
or 

(iv)  a  judicial  ruling  or  a  HUD 
Administrative  Law  Judge's  decision 
that  exonerates  the  respondent  of  any 
allegations  of  discrimination. 

(3)  Conducting  Business  In 
Accordance  with  Core  Values  and 
Ethical  Standards. 

Entities  subject  to  24  CFR  parts  a4 
and  85  (most  non-profit  organizations 
and  state,  local  and  tribal  governments 
or  government  agencies  or 
instnmientalities  that  receive  federal 
awards  of  financial  assistance)  are 
requfred  to  develop  and  maintain  a 
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written  code  of  conduct  (see  24  CFR 
84.42  and  85.36(b)(3)).  Consistent  with 
regulations  governing  specific  programs, 
vour  code  of  conduct  must:  prcjhibit  real 
and  apparent  conflicts  of  interest  that 
mav  arise  among  officers,  employees,  or 
agents;  prohibit  the  solicitation  and 
acceptance  of  gifts  or  gratuities  by  your 
officers,  employees,  and  agents  for  their 
personal  benefit  in  e.xcess  of  minimal 
value;  and^  outline  administrative  and 
disciplinarv  actions  available  to  remedy 
violations  of  such  standards.  If  awarded 
assistance  under  this  NOFA,  you  will  be 
required,  prior  to  entering  into  an 
agreement  with  HUD,  to  submit  a  copy 
of  vour  code  of  conduct  and  describe 
the  methods  vou  will  use  to  ensure  that 
all  officers,  employees,  and  agents  of 
vour  organization  are  aware  of  your 
code  of  conduct.  Failure  to  meet  the 
requirement  for  a  code  of  conduct  will 
prohibit  vou  from  receiving  an  award  of 
funds  from  HLT). 

(4)  Delinquent  Federal  Debts. 
Consistent  with  the  purpose  and  intent 
of  31  U.S.C.  3720B  and  28  U.S.C. 
3201(e),  no  award  of  federal  funds  shall 
be  made  to  an  applicant  who  has  an 
outstanding  delinquent  federal  debt 
until:  (a)  The  delinquent  account  is  paid 
in  full:  (b)  a  negotiated  repayment 
schedule  is  established  and  at  least  one 
payment  is  received;  or  (c)  other 
arrangements  satisfactory  to  the 
Department  of  Housing  and  Urban 
Development  are  made  prior  to  the 
deadline  submission  date. 

(5)  Executive  Order  13202. 
Preservation  of  Open  Competition  and 
Government  Seutrality  Toward 
Government  Contractors'  Labor 
Relations  on  Federal  and  Federally 
Funded  Construction  Contracts 
Compliance  with  HUD  regulations  at  24 
CFR  5.108  implementing  Executive 
Order  13202  is  a  condition  of  receipt  of 
assistance  under  this  NOFA. 
Subrecipients  are  considered  recipients 
of  financial  assistance  for  purposes  of 
§5.108. 

(6)  Procurement  of  Recovered 
Materials.  State  agencies  and  agencies  of 
a  political  subdivision  of  a  state  that  are 
using  assistance  under  this  NOFA  for 
procurement,  and  any  person 
contracting  with  such  an  agency  with 
respect  to  work  performed  under  an 
assisted  contract,  must  comply  with  the 
requirements  of  Section  6002  of  the 
Solid  Waste  Disposal  Act,  as  amended 
bv  the  Resource  Conservation  and 
Recoverv  Act.  In  accordance  with 
Section  6002.  these  agencies  and 
persons  must  procure  items  designated 
in  the  guidelines  of  the  Environmental 
Protection  Agency  (EPA)  at  40  CFR  part 
247  that  contain  the  highest  percentage 
of  recovered  materials  practicable. 


consistent  with  maintaining  a 
satisfactorv  level  of  competition,  where 
the  purchase  price  of  the  item  exceeds 
SlO.OOO  or  the  quantity  acquired  in  the 
preceding  fiscal  year  exceeded  S10,000; 
must  procure  solid  waste  management 
services  in  a  manner  that  maximizes 
energv  and  resource  recovery;  and  must 
have  established  an  affirmative 
procurement  program  for  procurement 
of  recovered  materials  identified  in  the 
KP,-\  guidelines. 

(B)  Program  Requirements:  In 
addition  to  meeting  the  requirements  of 
this  NOFA,  you  are  subject  to  the 
regular  HOME  program  regulations 
found  at  24  CFR  part  92.  including  the 
reporting  of  results  in  the  Integrated 
Disbursement  and  Information  System 
(IDIS).  Where  there  is  a  conflict  between 
the  HOME  regulations  and  this  NOFA. 
the  more  stringent  or  limiting 
requirements  shall  prevail. 

V,  Application  Selection  Process 

(A)  Rating.  HUD  will  review  all 
applications  in  accordance  with  the 
requirements  of  this  NOFA  and  will  use 
the  threshold  criterum  described  below 
and  the  three  selection  criteria  and  sub- 
factors  referenced  at  24  CFR  92.453  and 
found  at  section  217(c)  of  NAHA.  As 
explained  below  in  section  V.(E),  two  of 
the  three  selection  criteria  are  related  to 
the  applicants  past  performance  in  the 
regular  HOME  Program,  To  facilitate  the 
competition.  HUD  has  already 
determined  the  scores  for  all  potential 
applicants  for  these  two  selection 
criteria,  including  sub-factors,  based  on 
information  reported  to  HUD  by 
participating  jurisdictions.  A  summary 
of  these  scores  can  be  found  in 
.■\ppendix  1  to  this  NOFA.  The  score 
received  for  the  remaining  selection 
criterion  will  be  added  to  the 
applicant's  scores  for  the  past 
performance  criteria  in  order  to  obtain 
the  applicant's  total  score  in  the 
competition. 

(B)  Ranking  and  Selection  Procedures. 
Applications  that  receive  a  total  rating 
of  75  points  or  more  will  be  eligible  for 
selection,  and  HUD  will  place  these 
applications  and  makt;  selections  in 
rank  order. 

HUD  will  not  fund  any  portion  of  an 
application  that  is  ineligible  for  funding 
under  program  requirements,  or  which 
does  not  meet  the  requirements  of  this 
NOFA.  If  funds  remain  after  all 
selections  have  been  made,  these  funds 
may  be  combined  with  deobligations  of 
CHDO  set-aside  funds  over  the  12- 
month  period  following  announcement 
of  selections  under  this  NOFA,  and 
awarded  to  the  highest-ranking  un- 
funded, eligible  application(s)  in  this 
competition. 


(C)  Applicant  Debriefing.  Beginning 
not  less  than  30  days  after  the  public 
announcement  of  awards,  and  not 
longer  than  120  days,  HUD  will,  upon 
receiving  a  written  request  from  an 
applicant,  provide  a  debriefing  to  the 
requesting  applicant.  Materials  provided 
during  a  briefing  will  be  the  applicant's 
final  score  and  final  evaluator 
comments  for  the  third  selection 
criterion,  and  the  calculations  for 
assigning  scores  for  the  two  pre-scored 
criteria.  Applicants  requesting  to  be 
debriefed  must  send  a  written  request  to 
Cliff  Taffet,  Deputy  Director,  Office  of 
Affordable  Housing  Programs, 
Department  of  Housing  and  Urban 
Development,  Room  7168,  451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
7000. 

(D)  Requirements.  The  following 
requirements  apply  specifically  to  this 
HOME  Program  competition: 

(1)  You,  the  applicant,  must  be 
eligible  to  apply  under  HOME  (see 
Section  III(B)  of  this  NOFA). 

(2)  The  projects  undertaken  with 
funds  awarded  through  this  NOFA  must 
be  permanent  housing  projects  that  are 
owned,  developed  or  sponsored  by 
eligible,  currently  certified  CHDOs,  and 
qualify  as  CHDO  set-aside  projects 
under  the  regular  HOME  regulations. 

(3)  During  the  affordability  period 
applicable  to  the  projects  developed 
with  funds  provided  through  this 
NOFA.  persons  residing  in  assisted 
units  must  meet  the  definition  of 

"chronically  homeless"  at  the  time  they 
are  selected  as  tenants. 

(E)  Factors  for  Award  Used  to 
Evaluate  Applications.  HUD  will  review 
and  rate  all  eligible  HOME  competitive 
applications  using  the  Threshold 
Criterion,  Selection  Criteria  and  the 
Application  Submission  Requirements 
described  below.  The  maximum  number 
of  points  for  this  competition  is  100.  No 
RC/EZ/EC  bonus  points  are  given. 

Threshold  Criterion:  Narrative  on 
chronic  homelessness  in  your 
jurisdiction. 

.Vo  applicant  will  be  awarded  funding 
without  providing  this  narrative  as  part 
of  the  application!  However,  your 
response  to  this  item  will  NOT  be  scored 
and  will  \'OT  count  toward  the  10-page 
limitation  on  responses  to  Selection 
Criterion  3  described  below.  Please 
provide  a  description  of  the  extent  of 
chronic  homelessness  in  your 
jurisdiction  and  tiie  main  points  of  your 
strategy  to  end  chronic  homelessness  by 
2012,  including  any  cooperation  with 
other  participating  jurisdictions  in  your 
state  to  develop,  coordinate  and 
implement  such  a  plan.  Much  if  not  all 
of  this  information  may  be  found  in  the 
FY  2003  homeless  assistance 
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application  from  local  Continua  of  Care 
networks  and/ or  as  part  of  the  housing 
strategy  described  in  your  Consolidated 
Plan.  If  the  boundaries  of  your 
participating  jurisdiction  do  not 
coincide  with  those  of  the  local 
Continuum  of  Care  or  if  there  is  no 
active  Continuiun  of  Care  network  in 
your  jurisdiction,  please  explain  this  as 
part  of  yoiu  narrative. 

Selection  Criterion  1 :  Commitment  (up 
to  25  points — pre-scored) 

The  applicant's  demonstrated 
commitment  to  expand  the  supply  of 
affordable  rental  housing,  as  indicated 
by  the  additional  number  of  units  of 
affordable  housing  made  available 
through  production  or  rehabilitation 
within  the  previous  two  years,  making 
adjustment  for  regional  variations  in 
construction  and  rehabilitation  costs 
and  giving  special  consideration  to  the 
number  of  additional  units  made 
available  under  HOME  through 
production  or  rehabilitation  in  relation 
to  the  amounts  made  available  under 
HOME. 

In  scoring  this  criterion,  HUD  used 
Integrated  Disbursement  and 
Information  System  (IDIS)  reports 
consisting  of  information  provided  by 
the  PJs  on  the  number  of  HOME-assisted 
rental  units  completed  over  the  past  two 
years  (from  July  1,  2001  through  June 
30,  2003),  adjusting  for  variations  in 
construction  costs  and  the  size  of  HOME 
allocations.  The  PJs  were  then  rank- 
ordered  from  highest  to  lowest  by  the 
adjusted  number  of  rental  imits 
produced  or  rehabilitated.  PJs  with  no 
HOME-assisted  rental  units  produced  or 
rehabilitated  received  zero  points.  The 
remaining  PJs  were  divided  into  25 
equal  groups,  adjusted  for  ties,  with  the 
group  having  the  most  such  units 
receiving  25  points,  the  next  group 
receiving  24  points  and  so  on.  (See 
Appendix  1  for  the  score  assigned  to 
your  PJ  for  this  criterion.) 

Submission  Requirements  for 
Selection  Criterion  1: 

No  submission  required. 

Selection  Criterion  2:  Actions  (up  to  50 
poin  ts — pre-scored) 

This  criterion  consists  of  four  parts 
and  rates  the  applicant's  actions  that: 

Part  A:  (up  to  15  points — pre-scored): 
Direct  funds  made  available  luider 
HOME  to  benefit  very  low-income 
families,  with  a  range  of  incomes,  in 
numbers  that  exceed  the  income- 
targeting  requirements  of  HOME,  with 
extra  consideration  given  for  activities 
that  expand  the  supply  of  affordable 
housing  for  very-low-income  families 
whose  incomes  do  not  exceed  30 
percent  of  the  median  income  for  the 


area  (j.e.,  extremely  low-income),  as 
determined  by  HUD. 

In  scoring  this  part,  HUD  used 
Integrated  Disbursement  and 
Information  System  (IDIS)  reports 
consisting  of  information  provided  by 
the  PJs  on  the  percentage  of  their 
completed  units  over  the  period  of  their 
participation  in  the  HOME  Program 
occupied  by  very  low-  and  extremely 
low-income  households,  with  double 
weighting  given  the  extremely  low- 
income  segment.  The  PJs  were  then 
rank-ordered  from  highest  to  lowest  by 
the  weighted  percentage  of  units 
occupied  by  the  very  low-  and 
extremely  low-income  households.  PJs 
with  fewer  than  20  units  indicated  as 
being  occupied  by  these  households  or 
with  less  than  70  percent  of  completed 
rental  units  occupied  received  zero 
points.  The  remaining  PJs  were  divided 
into  15  equal  groups,  adjusted  for  ties, 
with  the  group  having  the  highest 
adjusted  percentage  receiving  15  points, 
the  next  group  receiving  14  points  and 
so  on.  (See  Appendix  1  for  the  score 
assigned  to  yoiu"  PJ  for  this  part  of 
criterion  2.) 

Submission  Requirements  for 
Selection  Criterion  2,  part  A: 

No  submission  required. 

Part  B:  (up  to  10  points — pre-scored): 
Provide  matching  resources  in  excess  of 
funds  required  under  the  HOME 
requirements. 

hi  scoring  this  part,  HUD  used  HUD 
field  office  reports  on  the  status  of  PJs 
in  meeting  their  regular  HOME  Program 
match  requirement  for  the  past  two 
completed  reporting  periods.  Those  PJs 
having  met  or  exceeded  their  match 
liability  over  this  period  received  10 
points.  Those  PJs  not  having  met  their 
match  liability  in  one  or  more  of  the 
past  two  completed  reporting  periods 
received  zero  points.  (See  Appendix  1 
for  the  score  assigned  to  your  PJ  for  this 
part  of  criterion  2.) 

Submission  Requirements  for 
Selection  Criterion  2,  part  B: 

No  submission  required. 

Part  C:  (up  to  15  points — pre-scored): 
Stimulate  a  high  degree  of  participation 
in  development  by  the  private  sector, 
including  non-profit  organizations. 

In  scoring  this  part,  HUD  used 
Integrated  Disbursement  and 
Information  System  (IDIS)  reports 
consisting  of  information  provided  by 
the  PJs  to  determine  that  at  least  one  of 
the  multi-family  (5-units  or  more)  rental 
projects  completed  within  the  past  two 
years  within  the  participating 
jurisdiction  was  funded  through  the 
eligible  use  of  the  CHDO  set-aside.  The 
focus  was  on  CHDO  rental  projects  in 
this  part  since  funds  awarded  in  this 
competition  must  be  used  by  CHDOs  for 


eligible  CHDO  set-aside  projects.  Those 
PJs  having  met  this  standard  received  15 
points.  Those  PJs  not  having  met  this 
standard  received  zero  points.  (See 
Appendix  1  for  the  score  assigned  to 
your  PJ  for  this  part  of  criterion  2.) 

Submission  Requirements  for 
Selection  Criterion  2,  part  C: 

No  submission  required. 

Part  D:  (up  to  10  points — pre-scored): 
Stimulate  a  high  degree  of  investment  in 
development  by  the  private  sector, 
including  non-profit  organizations. 

In  scoring  this  part,  HUD  used 
Integrated  Disbursement  and 
Information  System  (IDIS)  reports 
consisting  of  information  pro'/ided  by 
the  PJs  to  determine  the  extent  to  which, 
in  percentages,  each  PJ  was  leveraging 
private  funds  with  HOME  dollars 
invested  in  completed  projects.  The  PJs 
were  then  rank-ordered  from  highest  to 
lowest  by  the  leveraging  percentage.  PJs 
with  no  leveraging  indicated  in  IDIS,  or 
less  than  $50,000  in  HOME  funds 
invested  overall  in  completed  projects, 
received  zero  points.  The  remaining  PJs 
were  divided  into  10  equal  groups, 
adjusted  for  ties,  with  the  group  having 
the  highest  percentage  receiving  10 
points,  the  next  group  receiving  9  points 
and  so  on.  (See  Appendix  1  for  the  score 
assigned  to  your  PJ  for  this  part  of 
criterion  2.) 

Submission  Requirements  for 
Selection  Criterion  2,  part  D: 

No  submission  required. 

Selection  Criterion  3:  Policies  (up  to  25 
points) 

This  criterion  examines  the  degree  to 
which  your  PJ  is  pursuing  policies  that: 

(A)  Make  existing  housing  more 
affordable; 

(B)  Remove  or  ameliorate  any  negative 
effects  that  public  policies  identified  by 
you  in  your  Consolidated  Plan  may  have 
on  the  cost  of  housing  or  the  incentives 
to  develop,  maintain,  or  improve 
affordable  housing  in  the  jurisdiction; 

(C)  Preserve  the  affordability  of 
privately  owned  housing  that  is 
vulnerable  to  conversion,  demolition, 
disinvestment,  or  abandonment; 

(D)  Increase  the  supply  of  housing 
that  is  affordable  to  very  low-income 
and  low-income  persons,  particularly  in 
areas  that  are  accessible  to  expanding 
job  opportunities;  and 

(E)  Remedy  the  effects  of 
discrimination  and  improve  housing 
opportunities  for  disadvantaged 
minorities. 

Submission  Requirements  for 
Selection  Criterion  3: 

(1)  Identify  for  each  of  the  five  goals 
listed  above  the  policy  or  policies 
currently  being  implemented  by  your  PJ 
to  achieve  the  goal. 
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(2)  Indicate  for  each  policy  whether  it 
has  been  formally  adopted  (e.g..  city 
council  or  legislative  action;  city, 
county  or  state  executive  action; 
included  as  part  of  a  state  or  local 
planning  document,  etc.). 

(3)  Describe  the  effects  of  the  policv 
or  policies  thus  far  in  achieving  the  goal 
being  specific  as  to  performance 
measures  used. 

(4)  There  is  an  absolute  maximum 
limit  of  10  pages  (letter-sized,  single- 
sided)  for  vour  submission  in  response 
to  selection  criterion  3.  No  information 
contained  on  page  11  or  higher  will  be 
reviewed  bv  HUD  or  considered  in  the 
scoring  of  vour  application 

(F)  Final  Ranking  and  Conditional 
Awards  The  score  received  bv  each  PI 
for  the  three  selection  criteria  will  be 
totaled  and  the  Pis  will  be  rank  ordered 
from  highest  to  lowest  score  received 
Five  hundred  thousand  dollars  will  be 
awarded  to  the  PI  receiving  the  highest 
score.  Moving  down  the  ranking. 
$500,000  will  be  awarded  to  the  next 
highest  scoring  PI  and  so  on  until  the 
balance  of  funds  remaining  is  less  than 
$500,000.  Should  two  or  more  Pis  have 
tie  scores  for  the  final  award,  the  P] 
receiving  the  highest  score  for  selection 
criterion  number  1  will  be  awarded  the 
funds.  Additional  tie-breaks  will  be 
applied  in  the  following  order  until  a 
final  award  can  be  made:  selection 
criterion  2A.  selection  criterion  2B, 
selection  criterion  2C.  selection 
criterion  2D.  selection  criterion  3.  The 
awards  are  conditional  pending 
execution  of  a  special  grant  agreement 
between  HUD  and  the  P]  applicant. 
These  awards  mav  be  combined  with 
other  federal  funds,  including  regular 
HOME  Program  funds,  state,  local  or 
private  funding  to  develop  the  required 
permanent  rental  housing  for  the 
homeless  that  is  subject  to  all  regular 
HOME  Program  regulations. 

VI.  Application  Requirements  and 
Checklist  for  Application  Submission 

Your  application  consists  of  the  items 
listed  in  this  Section  VI.  The  standard 
forms,  certifications,  and  assurances 
that  are  applicable  to  this  funding 
(collectiveiv  referred  to  as  the  "standard 
form.s")  can  be  found  in  .Appendix  2 
The  following  checklist  helps  to  ensure 


that  all  of  the  required  items  have  been 

submitted  in  order  to  receive 

consideration  for  funding: 

— HUD  424.  Application  for  Federal 
Assistance  and  Funding  Matrix 
(signed  by  the  authorized 
representative  of  the  organization 
eligible  to  receive  funds,  and 
incorporating  Assurance  and 
Certifications  currently  on  file  with 
HUD);  and 

Narrative  Statements  Addressing 

— Threshold  Criterion — Description  of 
the  extent  of  and  the  strategy  to 
address  chronic  homelcssness  in  your 
jurisdiction: 

— Selection  Criterion  3 — Policies;  and 

Forms 

— HUD-2880,  Applicant/Recipient 

Disclosure/Update  Report 
— HUD-2993.  Acknowledgment  of 

.\pplication  Receipt 

These  forms  are  available  (jn  the 
follcjwing  Web  site:  http:// 
www.  hud.gov/offices/adm/grants/nofa/ 
stdforms  cfm. 

VII.  Corrections  to  Deficient 
Applications 

,\fter  the  application  due  date,  HUD 
may  not.  consistent  with  its  regulations 
in  24  CFR  part  4,  subpart  B.  consider 
anv  unsolicited  information  you.  the 
applicant,  mav  want  to  provide.  HUD 
mav  contact  vou  to  clarif\'  an  item  in 
vour  application  or  to  correct  technical 
deficiencies.  HUD  may  not  seek 
clarification  of  items  or  responses  that 
improve  the  substantive  quality  of  your 
response  to  any  rating  factors.  In  order 
not  to  unreasonably  exclude 
applications  from  being  rated  and 
ranked.  HUD  may  contact  applicants  to 
ensure  proper  completion  of  the 
application  and  will  do  so  on  a  uniform 
basis  for  all  applicants.  Examples  of 
curable  (correctable)  technical 
deficiencies  include  failure  to  submit 
the  proper  certifications  or  failure  to 
submit  an  application  that  contains  an 
original  signature  bv  an  authorized 
official.  In  each  case.  HUD  will  notifv' 
vou  in  writing  bv  describing  the 
(  larification  or  technical  deficiency. 
HUD  will  notify  applicants  by  facsimile 
or  bv  USPS,  return  receipt  requested. 


Clarifications  or  corrections  of  technical 
deficiencies  in  accordance  with  the 
information  provided  by  HUD  must  be 
submitted  within  14  calendar  days  of 
the  date  of  receipt  of  the  HUD 
notification.  (If  the  due  date  falls  on  a 
Saturday,  Sunday,  or  federal  holiday, 
your  correction  must  be  received  by 
HUD  on  the  next  day  that  is  not  a 
Saturday.  Sunday,  or  federal  holiday.)  If 
the  deficiency  is  not  corrected  within 
this  time  period.  HUD  will  reject  the 
application  as  incomplete  and  it  will 
not  be  considered  for  funding. 

Vin.  Environmental  Requirements 

This  NOFA  provides  funding  under, 
and  does  not  alter  the  environmental 
requirements  of,  24  CFR  part  92. 
Accordingly,  under  24  CFR  50.19(c)(5). 
this  NOFA  is  categorically  excluded 
from  environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321).  Activities  under 
this  NOFA  are  subject  to  the 
environmental  review  provisions  set  out 
at  24  CFR  92.352. 

All  HOME  assistance  is  subject  to  the 
National  Environmental  Policy  Act  of 
1969  and  related  federal  environmental 
authorities.  HOME  grant  applicants  are 
cautioned  that  no  federal  or  non-federal 
funds  or  assistance  which  limits 
reasonable  choices  or  could  produce  an 
adverse  environmental  impact  may  be 
committed  to  a  project  until  all  required 
environmental  reviews  and  notifications 
have  been  completed  by  a  unit  of 
general  local  government  or  State  and 
until  HUD  approves  a  recipient's 
request  for  release  of  funds  under  the 
environmental  provisions  contained  in 
24  CFR  part  58. 

IX.  Authority 

The  funding  made  available  under 
this  NOFA  is  authorized  by  section 
217(c)  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act 
(NAHA)  (42  U.S.C.  12704  et  seq.). 

Dated:  October  6.  2003. 

Roy  A.  Bemardi. 

Assistant  Secretar,  for  Community  Planning 
and  Development 

BILLING  CODE  4210-29-P 
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Appendix  1 
HOME  Competition  Summary  Scoring  Report 


i 

Selection  Criteria    1 

Grantee 

I 
1 
St 

«1 

#2A 

«2B* 

#20 

#20 

#3 

i 
Score 

ALASKA 

AK 

11 

10 

10 

15 

2 

0 

48 

ANCHORAGE 

AK 

0 

9 

10 

0 

0 

0 

1          19 

AUVBAMA 

AL 

19 

12 

10 

15 

2 

0           58 

BIRMINGHAM 

AL 

0 

10 

10 

0 

5 

0           25 

HUNTSVILLE 

AL 

0 

0 

10 

0 

5 

0           15 

JEFFERSON  CO 

AL 

0 

8 

10 

0 

5 

0 

23 

MOBILE 

AL 

0 

15 

10 

0 

5 

0 

30 

MONTGOMERY 

AL 

14 

0 

10 

15 

7 

0 

46 

TUSCALOOSA 

AL 

0 

2 

10 

0 

9 

1          0 

21 

ARKANSAS 

AR 

8 

7 

10 

15 

7 

!          Ol          47 

FORT  SMITH 

AR 

0 

6 

10 

0 

1 

O:          17 

LITTLE  ROCK 

AR 

20 

6 

10 

1        15 

3 

0 

54 

NORTH  LITTLE  ROCK 

AR 

0 

12 

10 

0 

0 

0 

22 

PINE  BLUFF 

AR 

5 

0 

10 

0 

9 

0 

24 

ARIZONA 

AZ 

17 

0 

10 

15 

5 

ol          47| 

MARICOPA  CO  CON 

AZ 

16 

10 

10 

15 

6           0           57 

PHOENIX 

AZ 

0 

8 

10 

0 

4!          Oi          22 

TUCSON  CON 

AZ 

18 

7 

10 

15 

6          0 

56 

ALAMEDA  CO  CON 

CA 

15 

14 

10 

15 

6'          0 

60 

ALHAMBRA 

CA 

0 

6 

10 

0 

4 

0 

20 

ANAHEIM 

CA 

0 

4 

10 

0 

7 

0 

21 

BAKERSFIELD 

CA 

23 

3 

10 

15 

5 

0 

56 

BALDWIN  PARK 

CA 

0 

1 

10 

0 

9 

0 

20 

BELLFLOWER 

CA 

0 

0 

10 

0 

10 

0 

20 

BERKELEY 

CA 

7 

15 

10 

0 

6 

0 

38 

BURBANK 

CA 

9 

11 

10 

0 

3 

0 

33 

CALIFORNIA 

CA 

8 

4 

10 

15 

6 

0 

43 

CHICO 

CA 

0 

2 

10 

0 

9 

0 

21 

CHULA  VISTA 

CA 

19 

14 

10 

15 

5 

0 

63 

COMPTON 

CA 

0 

15 

10 

0 

10 

0 

35 

CONTRA  COSTA  CO  CON 

CA 

21 

15 

10 

15 

5 

0 

66 

COSTA  MESA 

CA 

0 

15 

10 

0 

2 

0 

27 

DAVIS 

CA 

0 

0 

10 

0 

0 

0 

10 

DOWNEY 

CA 

0 

3 

10 

0 

6 

0 

19 

ELCAJON 

CA 

0 

5 

10 

0 

5 

0 

20 

EL  MONTE 

CA 

0 

7 

10 

0 

7 

0 

24 

ESCONDIDO 

CA 

14 

1 

10 

15 

10 

0 

50 

FONTANA 

CA 

0 

11 

10 

0 

0 

0 

21 

FRESNO 

CA 

6 

1 

10 

0 

10 

0 

27 

FRESNO  CO 

CA 

0 

2 

10 

0 

4 

0 

16 

FULLERTON 

CA 

0 

9 

10 

0 

8 

0 

27 

GARDEN  GROVE 

CA 

0 

14 

10 

0 

1 

0 

25 

GLENDALE 

CA 

4 

15 

10 

15 

3 

0 

47 

HAWTHORNE 

CA 

0 

11 

10 

0 

5 

0 

26 

HUNTINGTON  BEACH 

CA 

0 

14 

10 

0 

2 

0 

26 

HUNTINGTON  PARK 

CA 

4 

0 

10 

0 

5 

0 

19 

INGLEWOOD 

CA 

0 

1 

10 

0 

8 

0 

19 

KERN  CO 

CA 

17 

10 

10 

15 

2 

0 

54 

LONG  BEACH 

CA 

21 

15 

10 

15 

0 

0 

61 

*_Score  for  this  factor  may  be  reduced  based  on  updates  obtained  from  field  offices 

1  of  12 
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Appendix  1 
HOME  Competition  Summary  Scoring  Report 


#1 

Selection  Criteria 

Grantee 

§1 

#  2A  i  *  2B* 

#2C 

«20 

i3_, 

Score 

LOS  ANGELES 

CA 

16          01       10 

15 

2 

0 

43 

LOS  ANGELES  CO 

CA 

11           2I        10 

15 

8 

0 

46 

LYNWOOD 

CA 

0 

1        10         10 

0 

1        10 

0 

30 

MARIN  CO 

CA 

0 

15         10 

0 

9 

0 

34 

MERCED 

CA 

1 

1         10 

0 

10 

0 

22 

MODESTO 

CA 

10 

13 

10 

15 

7 

0 

55 

MONTEBELLO 

CA 

9 

1 

10 

0 

0 

0 

20 

MONTEREY  PARK 

CA 

25 

0 

10 

15 

^ 0 

0 

50 

MORENO  VALLEY 

CA 

0 

13         10 

0 

0 

0 

23 

MOUNTAIN  VIEW 

CA 

8 

15         10 

0 

7 

0 

40 

NATIONAL  CITY 

CA 

0!          1         10 

0 

8 

0 

19 

NORWALK 

CA 

0 

6         10 

0 

0 

0 

'         16 

OAKLAND 

CA 

4 

4 

10 

0 

9 

0 

L         27 

OCEANSIDE 

CA 

4 

4         10 

0 

0 

'         0 

r     0 

18 

ONTARIO 

CA 

8 

6 

10 

0 

1 

^      25 

ORANGE 

CA 

0 

9 

10 

0 

8 

0 

27 

ORANGE  CO 

CA 

17 

Oi        10 

15 

4 

0 

46 

OXNARD 

CA 

0 

8         10 

0 

8 

0 

26 

PARAMOUNT  CITY 

CA 

0 

13         10 

0 

2 

0 

25 

PASADENA 

CA 

22 

5         10 

15 

1 

0 

53 

POMONA 

CA 

0 

6i        10 

0 

0 

0 

16 

REDWOOD  CITY 

CA 

24           7;        10 

15 

0 

0 

56 

RICHMOND 

CA 

23|        14 

10 

15 

1 

0 

63 

RIVERSIDE 

CA 

21 1         0 

10 

15 

1 

0 

47 

RIVERSIDE  CO 

CA 

3 

6 

10 

15 

9 

43 

ROSEMEAD 

CA 

0 

0 

10 

0 

0 

0 

10 

SACRAMENTO 

CA 

5 

4 

10 

0 

10 

0 

29 

SACRAMENTO  CO 

CA 

13 

4 

10 

'        15 

10 

0 

52 

SALINAS 

CA 

3;          3 

10 

0 

4 

0 

20 

SAN  BERNARDINO 

CA 

0 

L     2 

10 

0 

2 

0 

14 

SAN  BERNARDINO  CO  CON 

CA 

0 

0 

10 

0 

8 

0 

18 

SAN  DIEGO 

CA 

17 

9 

10 

15 

7 

0 
0 

58 

SAN  DIEGO  CO  CON 

CA 

13 

10 

10 

15 

7 

55 

SAN  FRANCISCO 

CA 

25l        15 

10 

15 

2 

0 

67 

SAN  JOAQUIN  CO 

CA 

0 

2      10 

0 

7 

0 

19 

SAN  JOSE 

CA 

0 

11;     10 

0 

5 

0 

26 

SAN  LUIS  OBISPO  CO 

CA 

0 

4'        10 

0 

8 

0 

22 

SAN  MATEO 

CA 

0 

15         10 

0 

1 

0 

26 

SAN  MATEO  CO  CON 

CA 

22 

13         10 

15 

5 

0 

65 

SANTA  ANA 

CA 

22 

14         10 

15 

3 

0 

64 

SANTA  BARBARA 

CA 

17 

13 

10 

15 

4 

0 

59 

SANTA  BARBARA  CO  CON 

CA 

0 

4 

10 

0 

8 

0 

22 

SANTA  CLARA 

CA 

15 

15 

10 

0 

7 

0 

47 

SANTA  CLARA  CO 

CA 

0 

0 

10 

0 

7 

0 

17 

SANTA  CRUZ 

CA 

0 

15 

10 

0 

4 

0 

29 

SANTA  MONICA 

CA 

13         14 

10 

15 

3 

0 

55 

SANTA  ROSA 

CA 

5           7 

10 

0 

6 

0 

28 

SONOMA  CO 

CA 

8         14 

10 

0 

8 

0 

40 

SOUTH  GATE 

CA 

'     or  "8 

10 

0 

5 

0 

23 

*_Score  for  this  factor  may  be  reduced  t>ased  on  updates  obtained  from  field  offices 
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Appendix  1 
HOME  Competttion  Summary  Scoring  Report 


Select 

ion  Criteria 

1 

Grantee 

§t 

#1 
23 

»2A 

2 

#28* 

«2C 

#20 

#3 

Score 

STCXJKTON 

CA 

10 

15 

3 

0 

53 

SUNNYVALE 

CA 

0 

15 

10 

0 

3 

0 

28 

TURLOCK  CO  CON 

CA 

0 

0 

10 

0 

0 

0 

10 

VALLEJO 

CA 

0 

0 

10 

0 

1 

0 

11 

VENTURA  CO  CON 

CA 

14 

11 

10 

0 

3 

0 

38 

VISALIA 

CA 

0 

1 

10 

0 

8 

0 

19 

WESTMINSTER 

CA 

12 

11 

10 

0 

7 

0 

40 

WHITTIER 

CA 

0 

0 

10 

0 

0 

0 

10 

ADAMS  CO 

CO 

0 

2 

10 

0 

9 

0 

21 

ARAPAHOE  CO 

CO 

7 

1 

10 

15 

10 

0 

43 

AURORA 

CO 

0 

1 

10 

,     0 

0 

0 

11 

BOULDER 

CO 

18 

12 

10 

0 

10 

0 

50 

COLORADO 

CO 

>7 

9 

10 

15 

9 

0 

60 

COLORADO  SPRINGS 

CO 

25 

12 

10 

15 

5 

0 

67 

DENVER 

CO 

16 

15 

10 

15 

7 

0 

63 

FORT  COLLINS 

CO 

25 

4J 

10 

15 

10 

0 

64 

GREELEY 

CO 

13 

14 

10 

15 

6 

0 

58 

JEFFERSON  CO 

CO 

7 

4 

10 

15 

10 

0 

46 

LAKEWOOD 

CO 

19 

13 

10 

0 

9 

0 

51 

PUEBLO  CON 

CO 

7 

3 

10 

0 

10 

0 

30 

BRIDGEPORT 

CT 

0 

15 

10 

0 

2 

0 

27 

CONNECTICUT 

CT 

11 

11 

10 

15 

5 

0 

52 

HARTFORD 

CT 

18 

10 

10 

0 

1 

0 

39 

NEW  BRITAIN 

CT 

0 

3 

10 

0 

9 

0 

22 

NEW  HAVEN 

CT 

13 

0 

10 

0 

8 

0 

31 

STAMFORD 

CT 

13 

12 

10 

0 

9 

0 

44 

WATERBURY 

CT 

24 

13 

10 

0 

1 

0 

48 

DISTRICT  OF  COLUMBIA 

DC 

0 

0 

10 

0 

6 

0 

16 

DELAWARE 

DE 

14 

12 

10 

15 

3 

0 

54 

NEW  CASTLE  CO 

DE 

0 

9 

10 

0 

0 

0 

19 

WILMINGTON 

DE 

0 

7 

10 

0 

9 

0 

26 

BREVARD  CO  CON 

FL 

12 

5 

10 

15 

5 

0 

47 

BROWARD  CO 

FL 

0 

6 

10 

0 

10 

0 

26 

CLEARWATER 

FL 

0 

0 

10 

0 

10 

0 

20 

DADE  CO 

FL 

0 

4 

10 

0 

5 

0 

19 

DAYTONA  BEACH 

FL 

3 

5 

10 

0 

9 

0 

27 

ESCAMBIA  CO  CON 

FL 

9 

14 

10 

15 

2 

0 

50 

1 

FLORIDA 

FL 

12 

6 

10 

15 

7 

0 

50 

FORT  LAUDERDALE 

FL 

7 

3 

10 

15 

9 

0 

44 

GAINESVILLE 

FL 

11 

0 

10 

0 

8 

0 

29 

HIALEAH 

FL 

10 

8 

10 

15 

5 

0 

48 

HILLSBOROUGH  CO 

FL 

14 

6 

10 

0 

10 

OJ 

40 

HOLLYWOOD 

FL 

0 

2 

10 

0 

8 

0 

20 

JACKSONVILLE 

FL 

11 

3 

10 

.      0 

9 

0 

33 

LAKELAND 

FL 

0 

3 

10 

0 

8 

0 

21 

LEE  CO 

FL 

0 

1 

10 

0 

3 

0 

14 

MIAMI 

FL 

20 

11 

10 

15 

6 

0 

62 

MIAMI  BEACH 

FL 

9 

9 

10 

15 

3 

0 

46 

ORANGE  CO 

FL 

22 

0 

10 

15 

6 

0 

53 

Score  for  this  factor  may  be  reduced  based  on  updates  obtained  from  field  offices 
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Appendix  1 
HOME  Competition  Summary  Scoring  Report 


Selection  Criteria               j           1             | 

Grantee 

St      #1 

#2A 

#2B* 

#2C 

#2D 

r 
#3 

Score 

ORLANDO 

PL 

24 

10 

10 

15 

7 

0 

66 

PALM  BEACH  CO  CON 

FL 

3 

4 

10 

0 

10 

<          0 

27 

PASCO  CO 

FL 

5 

9 

10 

!        15 

1          1 

0 

i          40 

PINELLAS  CO  CON 

FL 

5 

3 

10 

!          0 

7 

i       ° 

25 

POLK  CO 

FL           0 

10 

!    10 

'          0 

4 

0 

'          24 

POMPANO  BEACH 

FL 

0 

3 

1    1C» 

0 

0 

0 

^      ""^ 

SARASOTA  CON 

FL 

0 

2 

1     ^0 

i       0 

9 

0 

^      21 

ST.  PETERSBURG 

FL 

25 

13 

10 

1     ° 

6 

j          0           54| 

TALLAHASSEE 

FL 

0 

0 

10 

0 

2 

0 

'          12 

TAMPA 

FL 

0 

2 

10 

0 

5 

0 

17 

VOLUSIA  CO  CON 

FL 

11 

8 

10 

15 

4 

0 

48 

WEST  PALM  BEACH 

FL 

0 

7 

10 

0 

7 

0 

24 

ALBANY 

GA 

15 

10 

10 

0 

2 

0 

37 

ATHENS 

GA 

0 

12 

10 

0 

0 

0 

22 

ATLANTA 

GA 

24 

13 

10 

15 

3 

0 

65 

AUGUSTA 

GA 

0 

14 

10 

0 

1 

0 

25 

CLAYTON  CO 

GA 

0 

0 

10 

0 

0 

0 

10 

COBB  CO  CON 

GA 

0 

8 

10 

0 

10 

0 

28 

COLUMBUS 

GA 

13 

8 

10 

0 

9 

0 

40 

DEKALB  CO 

GA 

9 

8 

10 

0 

5 

0 

32 

FULTON  CO  CON 

GA 

0 

0 

10 

0 

0 

0 

10 

GEORGIA 

GA 

16 

5 

10 

15 

5 

0 

51 

GWINNETT  CO 

GA 

3 

1 

10 

0 

9 

0 

23 

MACON 

GA 

0 

1 

10 

0 

6 

0 

17 

SAVANNAH 

GA 

0 

0 

10 

0 

4 

0 

14 

HAWAII 

HI 

3 

11 

10 

15 

2 

0 

41 

HONOLULU 

HI 

3 

14 

10 

0 

4 

0 

31 

CEDAR  RAPIDS 

lA 

25 

11 

10 

15 

"6 

0 

67 

DAVENPORT 

lA 

20 

10 

10 

15 

4 

0 

59 

DES  MOINES 

lA 

12 

14 

10 

0 

4 

0 

40 

JOWA 

lA 

21 

13 

10 

15 

5 

0 

64 

IOWA  CITY 

lA 

20 

15 

10 

0 

7 

0 

52 

SIOUX  CITY  CON 

lA 

20 

13 

10 

15 

9 

0 

67 

WATERLOO  CON 

lA 

0 

12 

10 

o' 

2 

0 

24 

BOISE 

ID 

4 

9 

10 

0^ 

7 

0 

30 

IDAHO 

ID 

10 

5 

10 

15 

6 

0 

46 

CHICAGO 

IL 

0 

14 

10 

0 

3 

0 

27 

COOK  CO  CON 

IL 

20 

14 

10 

15| 

5 

0 

64 

DECATUR 

IL 

25 

12l 

10 

15' 

3' 

0 

65 

DUPAGE  CO  CON 

IL 

22 

10l 

10| 

0 

3 

0, 

45 

EAST  ST.  LOUIS 

IL 

0 

11 

10 

ol 

6 

0 

27 

EVANSTON 

IL 

0 

0 

10 

°l 

3I 

01 

13 

ILLINOIS 

IL 

15 

12 

10! 

'^ 

3 

o| 

55 

JOLIET 

IL 

14 

13 

10 

0* 

7 

oi 

44 

LAKE  CO  CON 

IL 

24 

5 

10 

15 

10 

0- 

64 

MADISON  CO 

IL 

10 

3 

10 

oi 

9 

0 

32 

MCHENRY  CO 

IL 

2 

0 

10 

o' 

2 

0 

14 

PEORIA 

IL 

0 

5 

10 

°i 

1. 

^ 

16 

ROCKFORD 

IL            4 

8 

10 

15! 

5i 

ol 

42 

'.Score  for  this  factor  may  be  reduced  based  on  updates  obtained  from  field  offices 
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Appendix  1 
HOME  Con^>etition  Summary  Scoring  Report 


^•^ 

Ion  Criteria 

Grantee 

^ 

JLL. 

0 

«2A 

#  28** 

»?9 

ISi. 

_13_ 
0 

Score 

SPRINGFIELD 

IL 

14 

10 

0 

1 

25 

ST.  CLAIR  CX)  CX)N 

IL 

0 

12 

10 

0 

8 

0 

30 

URBANACX>N 

IL 

18 

0 

10 

0 

7 

0 

35 

WILL  CO 

IL 

24 

7 

10 

15 

10 

0 

66 

ANDERSON 

IN 

22 

0 

10 

15 

8 

0 

55 

BLOOMINGTON 

IN 

19 

9 

10 

0 

6 

0 

44 

EAST  CHICAGO 

IN 

8 

12 

10 

15 

2 

0 

47 

EVANSVILLE 

IN 

7 

3 

10 

0 

9 

0 

29 

FORT  WAYNE 

IN 

14 

6 

10 

0 

3 

0 

33 

GARY 

(^ 

23 

6 

10 

15 

7 

0 

61 

HAMMOND 

IN 

0 

2 

10 

0 

1 

0 

13 

INDIANA 

IN 

15 

4 

10 

15 

5 

0 

49 

INDIANAPOLIS 

IN 

24 

0 

10 

-15 

3 

0 

52 

LAFAYETTE  CON 

IN 

4 

13 

10 

0 

8 

0 

35 

LAKE  CO 

IN 

0 

0 

10 

0 

1 

0 

11 

MUNCIE 

IN 

8 

13 

10 

0 

7 

0 

38 

SOUTH  BEND  CON 

IN 

19 

8 

10 

15 

2 

0 

54 

TERRE  HAUTE 

IN 

21 

15 

10 

0 

4 

0 

50 

JOHNSON  CO  CON 

KS 

19 

7 

10 

15 

0 

0 

51 

KANSAS 

KS 

6 

5 

10 

15 

7 

0 

43 

KANSAS  CITY 

KS 

0 

4 

10 

0 

9 

0 

23 

LAWRENCE 

KS 

0 

1 

10 

0 

7 

0 

18 

TOPEKA 

KS 

12 

10 

10 

0 

5 

0 

37 

WICHITA 

KS 

8 

8 

10 

0 

7 

0 

33 

COVINGTON 

KY 

0 

4 

10 

0 

7 

0 

21 

KENTUCKY 

KY 

9 

9 

10 

15 

5 

0 

48 

LEXINGTON-FAYETTE 

KY 

16 

11 

10 

0 

8 

0 

45 

LOUISVILLE 

KY 

19 

10 

10 

0 

5 

0 

44 

OWENSBORO 

KY 

0 

3 

10 

0 

7 

0 

20 

ALEXANDRIA 

LA 

0 

11 

10 

0 

1 

0 

22 

BATON  ROUGE 

LA 

0 

6 

10 

0 

7 

0 

-     23 

HOUMA  CO 

LA 

2 

5 

10 

0 

4 

0 

21 

JEFFERSON  PAR  CON 

LA 

0 

2 

10 

0 

10 

0 

22 

LAFAYETTE 

LA 

0 

14 

10 

0 

2 

0 

26 

LAKE  CHARLES 

LA 

0 

15 

10 

0 

1 

0 

26 

LOUISIANA 

LA 

19 

5 

10 

15 

3 

0 

52 

MONROE 

LA 

0 

3 

10 

0 

0 

0 

13 

NEW  ORLEANS 

LA 

1 

0 

10 

0 

6 

0 

17 

SHREVEPORT 

LA 

25 

3 

10 

15 

3 

0 

56 

BARNSTABLE  CO  CON 

MA 

23 

5 

10 

15 

10 

0 

63 

BOSTON 

MA 

13 

11 

10j 

15 

8 

0 

57 

BROCKTON 

MA 

11 

2 

10 

0 

3 

0 

26 

CAMBRIDGE 

MA 

21 

8 

10 

15 

8 

0 

62 

FALL  RIVER 

MA 

19 

13 

10 

0 

4 

0 

46 

FITCHBURG  CON 

MA 

11 

9 

10 

0 

2 

0 

32 

HOLYOKE  CON 

MA 

19 

7 

10 

0 

8 

0 

44 

LAWRENCE 

MA 

12 

3 

10 

0 

10 

0 

35 

LOWELL 

MA 

14 

3 

10 

0 

9 

0 

36 

LYNN 

MA 

8 

5 

10 

0 

8 

0 

31 

*_Score  for  this  factor  may  be  reduced  based  on  updates  obtained  from  field  offices 
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Appendix  1 
HOME  Competition  Summary  Scoring  Report 

1            Selection  Criteria    i 

1 

Grantee 

St 

#1       #  2A    #  2B*    «  2C     «  20 

Score 

MALDEN  CON 

MA 

16           8,        10;        15           9 

0 

58 

MASSACHUSETTS 

MA 

17         11 

10         15           8           0 

61 

NEW  BEDFORD 

MA 

24 

12 

10         15           5           0 

66 

NEWTON  CON 

MA 

11 

9 

10 

o;       8       0 

38 

PEABODY  CON 

MA 

20 

6 

10 

15         10^          0 

61 

QUINCY  CON 

MA 

12 

5 

10 

0           9           0 

36 

SOMERVILLE 

MA 

25 

13 

10 

0:         4;         0 

52 

SPRINGFIELD 

MA 

21 

5 

10 

^       15         10           0 

61 

WORCESTER 

MA 

9 

6 

lOi        15           8 

0 

48 

ANNE  ARUNDEL  CO 

MD 

22           6         101          0,        10           0 

48 

BALTIMORE 

MD 

13         14         10         15j          2           0 

54 

BALTIMORE  CO 

MD 

12           o'        10         151        10           0 

47 

. 

HARFORD  CO 

MD 

0           9i        10 

0,          0 

0 

19 

MARYLAND 

MD 

6         14 

10 

15 

3 

0 

48 

MONTGOMERY  CO 

MD 

0         12         10'          0 

3 

0 

25 

PRINCE  GEORGE  S  CO 

MD 

0^          0         10,          0           0 

0 

10 

MAINE 

ME 

7 

6 

10 

15           6 

0 

44 

1 

PORTLAND 

ME 

23         10 

10 

0           5           0 

48 

ANN  ARBOR 

Ml 

7 

15|        10 

0 

4          0 

36 

• 

BATTLE  CREEK 

Ml 

0 

7 

10 

0 

7 

0 

24 

BAY  CITY 

Ml 

0 

12         lOi          0           1 

0 

23 

DETROIT 

Ml 

8 

12 

10 

15           3 

0 

48 

FLINT 

IMI 

4 

5 

10 

0         10 

0 

29 

GENESEE  CO 

Ml          10           8 

10 

0           3 

0 

31 

GRAND  RAPIDS 

Ml 

1           5 

10 

0           9 

0 

25 

JACKSON 

Ml 

0           6 

10                0:              6                0 

22 

KALAMAZOO 

Ml 

1 

14 

10 

0 

2           0 

27 

LANSING 

Ml 

19         10'        10         15 

4           0 

58 

MACOMB  CO 

Ml 

0^        10         10 

0 

1           01 

21 

MICHIGAN 

Ml 

15i        10 

10 

15 

3 

0 

53 

MUSKEGON 

Ml 

24'        12         10 

15 

0           0 

61 

OAKLAND  CO 

Ml 

0         13         10 

0 

1           0 

24 

PONTIAC 

Ml 

4         11 

10 

0 

3           0 

28 

■  • 

PORT  HURON 

Ml 

0           0 

10 

0 

0           0 

10 

SAGINAW 

Ml 

4         10 

10           0 

0           0 

24 

WARREN 

Ml 

5           4 

10 

0           1j          0 

20 

WAYNE  CO 

Ml 

li 

6 

10 

0         10           0 

27 

WESTLAND 

Ml 

is' 

71 

10 

0           9           ol 

44 

DAKOTA  CO  CON 

MN 

15           8         10         15;          9i          0| 

57 

DULUTH 

MN 

10         12 

10 

15 

4l          0 

51 

• 

HENNEPIN  CO  CON 

MN         18         14         10         15 

6'          0 

63 

MINNEAPOLIS 

MN 

21         14 

10         15           5           Ol 

65 

MINNESOTA 

MN 

23         14 

10        15          3          0; 

65 

ST.  LOUIS  CO  CON 

MN 

5 

6 

10          0          7          0 

28 

ST.  PAUL 

MN 

22 

12 

10|         0!          4|          0 

48 

COLUMBIA 

MO 

9 

6         10         15 

2           0 

42 

INDEPENDENCE 

MO 

0 

2         10 

0 

10 

0! 

22 

KANSAS  CITY 

MO 

6 

1         10 

0           4! 

01 

21 

MISSOURI 

MO         22           7         lOl        15'          4           o! 

58 

'  Score  for  this  factor  may  be  reduced  ba: 

• 

»ed  c 

>n  upd 
So 

ates  ob 

f  12 

ttained 

from  f 

ield  off 

ices 
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Appendix  1 
HOME  Competition  Summary  Scoring  Report 


Selection  Criteria 

!       1 

Grantee 

SI 

il 

#2A 

#2b: 

#2C 

»2D 

#3 

SPRINGFIELD 

MO 

18 

11 

10 

0 

1 

0 

40 

ST.  JOSEPH 

MO 

21 

9 

10 

15 

5 

0 

60 

ST.  LOUIS 

MO 

11 

5 

10 

15 

8 

0 

49 

ST.  LOUIS  CO 

MO 

17 

7 

10 

15 

9 

0 

58 

HATTIESBURG 

MS 

0 

4 

10 

0 

0 

0 

14 

JACKSON 

MS 

0 

3 

10 

0 

6 

0 

'          19 

MISSISSIPPI 

MS 

3 

12 

10 

15 

2 

0 

42 

BILLINGS 

MT 

22 

0 

10 

15 

10 

0 

57 

GREAT  FALLS 

MT 

0 

1 

10 

0 

2 

0 

13 

MONTANA  STATE 

MT 

19 

9 

10 

15 

6 

0 

^        59 

ASHEVILLE  CON 

NC 

15 

14 

10 

15 

4 

0 

58 

CHARLOTTE 

NC 

0 

0 

10 

0 

2 

0 

12 

CONCORD  CON 

NC 

0 

15 

10 

0 

0 

0 

25 

CUMBERLAND  CO 

NC 

24 

0 

10 

0 

0 

0 

34 

DURHAM  CON 

NC 

6 

14 

10 

0 

1 

0 

U    31 

FAYETTEVILLE 

NC 

16 

13 

10 

0 

1 

0 

40 

GASTONIA  CON 

NC 

0 

3 

10 

0 

8 

0 

21 
20 

GOLDSBORO 

NC 

0 

2 

10 

0 

8 

0 

GREENSBORO  CON 

NC 

23 

4 

10 

15 

9 

0 

61 

GREENVILLE  CON 

NC 

0 

6 

10 

0 

7 

0 

23 

LENOIR  CON 

NC 

0 

1 

10 

0 

10 

0 

21 

NORTH  CAROLINA 

NC 

18 

13 

10 

15 

4 

0 

60 

ORANGE  CO  CON 

NC 

0 

0 

10 

0 

0 

0 

10 

RALEIGH 

NC 

12 

14 

10 

15 

2 

0 

53 

ROCKY  MOUNT  CON 

NC 

0 

0 

10 

0 

0 

0 

10 

SURRY  CO  CON 

NC 

0 

15 

10 

0 

2 

0 

27 

WAKE  CO 

NC 

25 

8 

10 

15 

7 

0 

65 

WILMINGTON 

NC 

14 

14 

10 

0 

1 

0 

39 

WINSTON-SALEM  CON 

NC 

24 

13 

10 

15 

6 

0 

68 

NORTH  DAKOTA 

ND 

10 

5 

10 

15 

7 

0 

47 

LINCOLN 

NE 

7 

4 

10 

15 

8 

0 

44 

NEBRASKA 

NE 

3 

8 

10 

0 

7 

0 

28 

OMAHA  CON 

NE 

10 

9 

10 

15 

8 

0 

52 

MANCHESTER 

NH 

23 

12 

10 

15 

6 

0 

66 

NEW  HAMPSHIRE 

NH 

8 

10 

10 

15 

4 

0 

47 

ATLANTIC  CITY 

NJ 

13 

3 

10 

15 

0 

0 

41 

ATLANTIC  CO  CON 

NJ 

5 

7 

10 

0 

1 

0 

23 

BERGEN  CO     . 

NJ 

19 

11 

10 

15 

7 

0 

62 

BURLINGTON  CO 

NJ 

24 

7 

10 

15 

7 

0 

63 

CAMDEN 

NJ 

0 

9 

10 

0 

8 

0 

27 

CAMDEN  CO  CON 

NJ 

5 

13 

10 

15 

6 

0 

49 

EAST  ORANGE 

NJ 

6 

9 

10 

0 

7 

0 

32 

ELIZABETH 

NJ 

22 

13 

10 

15 

6 

0 

66 

ESSEX  CO 

NJ 

14 

15 

10 

15 

3 

0 

57 

GLOUCESTER  CO 

NJ 

1 

0 

10 

0 

2 

0 

13 

HUDSON  CO  CON 

NJ 

16 

6 

10 

15 

3 

0 

50 

IRVINGTON  TOWNSHIP 

NJ 

0 

9 

10 

0 

9 

0 

28 

JERSEY  CITY 

NJ 

22 

10 

10 

15 

5 

0 

62 

MERCER  CO  CON 

NJ 

0 

6 

10 

0 

0 

0 

16 

Score  for  this  factor  may  be  reduced  based  on  updates  obtained  from  field  offices 
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Appendix  1 
HOME  Competition  Summary  Scoring  Report 


Selection  Criteria 

Grantee 

St 

«1 

*2A 

#2B* 

12C 

«2D 

»3 

Score 

MIDDLESEX  CO  CON 

NJ 

16 

15 

10 

0 

6 

0 

47 

MONMOUTH  CO 

NJ 

0 

2 

10 

0 

10 

0 

22 

MORRIS  CO  CON 

NJ 

3 

12 

10 

0 

9 

0 

34 

NEW  BRUNSWICK 

NJ 

0 

10 

10 

0 

1 

0 

21 

NEW  JERSEY 

NJ 

6 

11 

10 

0 

2 

0 

29 

NEWARK 

NJ 

3 

7 

10 

0 

5 

0 

25 

OCEAN  CO  CON 

NJ 

14 

7 

10 

0 

8 

0 

39 

PASSAIC 

NJ 

2 

0 

10 

0 

2 

0 

14 

PATERSON 

NJ 

12 

3 

10 

0 

8 

0 

33 

PERTH  AMBOY 

NJ 

0 

1        15 

10 

0 

6 

0 

31 

SOMERSET  CO 

NJ 

13 

15 

10 

0 

6 

0 

44 

TRENTON 

NJ 

0 

6 

10 

0 

6 

0 

22 

UNION  CO  CON 

NJ 

0 

0 

10 

0 

8 

0 

18 

VINELAND  CON 

NJ 

0 

4 

10 

0 

4 

0 

18 

ALBUQUERQUE 

NM 

0 

13 

10 

0 

3 

0 

26 

LAS  CRUCES 

NM 

0 

2 

10 

0 

6 

0 

18 

NEW  MEXICO 

NM 

4 

6 

10 

15 

7 

0 

42 

CLARK  CO  CON 

NV 

2 

4 

10 

0 

9 

0 

25 

LYON  CO  CON 

NV 

18 

2 

10 

0 

3 

0 

33 

NEVADA 

NV 

22 

12 

10 

15 

9 

0 

68 

RENO  CON 

NV 

6 

8 

10 

0 

10 

0 

34 

ALBANY 

NY 

21 

7 

10 

0 

7 

0 

45 

AMHERST  CON 

NY 

0 

2 

10 

0 

6 

0 

18 

BABYLON  TOWNSHIP 

NY 

2 

4 

10 

0 

5 

0 

21 

BINGHAMTON 

NY 
NY 

5 

0 

10 

0 

1 

0 

16 

BUFFALO 

0 

0 

10 

0 

3 

0 

13 

DUTCHESS  CO  CON 

NY 

0 

4 

10 

0 

8 

0 

22 

ELMIRA 

NY 

10 

0 

10 

15 

8 

0 

43 

ERIE  CO  CON 

NY 

21 

3 

10 

15 

8 

0 

57 

ISLIP  TOWNSHIP 

NY 

0 

0 

10 

0 

1 

0 

11 

JAMESTOWN 

NY 

0 

8 

10 

0 

2 

0 

20 

JEFFERSON  CO  CON 

NY 

0 

0 

10 

0 

3 

0 

13 

MONROE  CO  CON 

NY 

25 

9 

10 

15 

5 

0 

64 

MOUNT  VERNON 

NY 

0 

0 

10 

0 

9 

0 

19 

NASSAU  CO 

NY 

0 

10 

10 

0 

4 

0 

24 

NEW  ROCHELLE 

NY 

0 

0 

10 

0 

0 

0 

10 

NEW  YORK 

NY 

9 

8 

10 

15 

4 

0 

46 

NEW  YORK  CITY 

NY 

8 

15 

10 

15 

1 

0 
0 

49 

NIAGARA  FALLS 

NY 

11 

3 

10 

0 

4 

28 

ONONDAGA  CO  CON 

NY 

16 

9 

10 

15 

4 

0 

54 

ORANGE  CO  CON 

NY 

20 

12 

10 

0 

9 

0 

51 

ROCHESTER 

NY 

20 

~? 

10 

15 

4 

0 

51 

ROCKLAND  CO 

NY 

0 

5 

10 

0 

10 

0 

25 

SCHENECTADY  CON 

NY 

1 

7 

10 

0 

6 

0 

24 

SUFFOLK  CO 

NY 

8 

2 

10 

0 

10 

0 

30 

SYRACUSE 

NY 

22 

9 

10 

0 

6 

0 

47 

UTICA 

NY 

18 

0 

10 

15 

1 

0 

44 

WESTCHESTER  CO 

NY 

0 

4 

10 

0 

4 

0 

18 

YONKERS 

NY 

23^ 

0 

10 

15 

7 

0 

55 

*_Score  for  this  factor  may  be  reduced  t>ased  on  updates  obtained  from  field  offices 
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Appendixl 
HOME  Competition  Summary  Scoring  Report 


?S!SSt 

k>n  Criteria 

i      i      1 

Grantee 

§t 

*1 

«2A 

«^ 

«2D 

•  3 

Score 

AKRON 

OH 

0 

4 

10 

0 

4 

0 

18 

BUTLER  CO  CON 

OH 

0 

15 

10 

0 

0 

0 

25 

CANTON 

OH 

0 

0 

10 

0 

3 

0 

13 

CINCINNATI 

OH 

24 

14 

10 

15 

6 

0 

69 

CLEVELAND 

OH 

8 

9 

10 

0 

6 

0 

33 

COLUMBUS 

OH 

25 

11 

10 

15 

9 

0 

70 

CUYAHOGA  CO  CON 

OH 

17 

9 

10 

0 

9 

0 

45 

DAYTON 

OH 

21 

6 

10 

15 

9 

0 

61 

EAST  CLEVELAND 

OH 

0 

7 

10 

0 

1 

0 

18 

FRANKLIN  CO 

OH 

0 

13 

10 

0 

10 

0 

33 

HAMILTON 

OH 

2 

12 

10 

0 

4 

0 

28 

HAMILTON  CO 

OH 

2 

14 

10 

0 

3 

0 

29 

LAKE  CO 

OH 

24 

5 

10 

0 

3 

0 

42 

LIMA 

OH 

0 

0 

10 

0 

6 

0 

16 

LORAIN 

OH 

12 

12 

10 

15 

2 

0 

51 

MANSFIELD 

OH 

15 

3 

10 

0 

1 

0 

29 

MONTGOMERY  CO-KETTERING  CON 

OH 

24 

12 

10 

0 

5 

0 

51 

OHIO 

OH 

0 

0 

10 

0 

6 

0 

16 

SPRINGFIELD 

OH 

1 

11 

10 

0 

4 

0 

26 

STARK  CO  CON 

OH 

21 

12 

10 

15 

5 

0 

63 

SUMMIT  CO  CON 

OH 

10 

9 

10 

15 

2 

0 

46 

TOLEDO 

OH 

0 

13 

10 

0 

3 

0 

26 

WARREN  CON 

OH 

16 

9 

10 

0 

4 

0 

39 

YOUNGSTOWN 

OH 

10 

8 

10 

0 

3 

0 

31 

LAWTON 

OK 

0 

10 

10 

0 

4 

0 

24 

NORMAN 

OK 

2 

3 

10 

0 

3 

0 

18 

OKLAHOMA 

OK 

9 

0 

10 

15 

2 

0 

36 

OKLAHOMA  CITY 

OK 

0 

5 

10 

0 

2 

0 

17 

TULSA 

OK 

0 

7 

10 

0 

8 

0 

25 

TULSA  CO  CON 

OK 

0 

5 

10 

0 

10 

0 

25 

CLACKAMAS  CO 

OR 

15 

8 

10 

15 

6 

0 

54 

EUGENE  CON 

OR 

10 

3 

10 

15 

9 

0 

47 

OREGON 

OR 

7 

13 

10 

15 

5 

0 

50 

PORTLAND  CON 

OR 

14 

14 

10 

15 

6 

0 

59 

SALEM  CON 

OR 

18 

7 

10 

15 

3 

0 

53 

WASHINGTON  CO  CON 

OR 

17 

10 

10 

15 

8 

0 

60 

ALLEGHENY  CO  CON 

PA 

0 

9 

10 

0 

-        2 

0 

21 

ALLENTOWN 

PA 

0 

7 

10 

0 

2 

0 

19 

ALTOONA 

PA 

21 

15 

10 

0 

4 

0 

50 

BEAVER  CO 

PA 

19 

9 

10 

15 

4 

0 

57 

BERKS  CO 

PA 

23 

12 

10 

15 

6 

0 

66 

BETHLEHEM 

PA 

12 

12 

10 

0 

1 

0 

35 

BUCKS  CO  CON 

PA 

0 

13 

10 

0 

3 

0 

26 

CHESTER 

PA 

7 

1 

10 

0 

10 

0 

28 

CHESTER  CO 

PA 

9 

5 

10 

15 

9 

0 

48 

DELAWARE  CO  CON 

PA 

23 

5 

10 

15 

9 

0 

62 

ERIE 

PA 

18 

10 

10 

0 

6 

0 

44 

HARRISBURG 

PA 

0 

10 

10 

0 

31 

0 

23 

JOHNSTOWN 

PA 

0 

4 

10 

0 

2i 

0 

16| 

*_Score  for  this  factor  may  be  reduced  l>ased  on  updates  obtained  from  field  offices 
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Appendix  1 
HOME  Competition  Summary  Scoring  Report 


Selection  Criteria 

1 

Grantee 

St 

#1 

#2A 

#2B*    «2C 

«2D 

«3 

Score 

LANCASTER 

PA 

0 

8 

10           0 

8 

i       0 

26 

LANCASTER  CO 

PA 

21 

6 

10           0 

9 

0 

46 

LUZERNE  CO  CON 

PA 

5 

8 

10;          0 

2 

0 

25 

MONTGOMERY  CO  CON 

PA 

20 

13 

lOj          0 

7 

0 

50 

PENNSYLVANIA 

PA 

10 

8 

10         15 

2 

1         0 

45 

PHILADELPHIA 

PA 

18 

13 

10         15 

3 

0 

59 

PITTSBURGH 

PA 

0 

^       o" 

,        10'          0 

2 

0 

12 

READING 

PA 

0 

0|        10 

0 

3 

:      0'      13 

SCRANTON 

PA 

12 

2 

10 

0 

9 

Oi          33 

STATE  COLLEGE 

PA 

0 

9 

10 

0 

5 

0 

24 

WASHINGTON  CO 

PA 

25 

7 

10         15 

0 

0 

^       57 

WESTMORELAND  CO  CON 

PA 

7 

10 

loi        15 

1 

0           43 

WILKES-BARRE 

PA 

0 

0 

10 

0 

0 

0,          10 

WILLIAMSPORT 

PA 

15 

4 

10 

15 

6 

0           50 

YORK 

PA 

0 

3 

10 

0 

10 

0 

23 

YORK  CO  CON 

PA 

25 

7 

10 

0 

5 

0 

47 

AGUADILLA 

PR 

0 

0 

10 

0 

0 

0 

10 

ARECIBO 

PR 

0 

1 

10 

1 0 

8 

0 

19 

BAYAMON 

PR 

0 

1 

10 

0 

8 

0 

19 

CAGUAS 

PR 

17 

3 

10 

15 

8 

0 

53 

CAROLINA 

PR 

0 

0 

10 

0 

0 

0 

,          10 

GUAYNABO 

PR 

0 

0 

10 

0 

•       0 

0 

10 

MAYAGUEZ 

PR 

0 

11 

10 

0 

5 

0 

26 

PONCE 

PR 

t       0 

6 

10 

0 

2 

0 

18 

PUERTO  RICO 

PR 

[         0 

0 

10 

0 

1 

0           11 

SAN  JUAN 

PR 

0 

5 

10 

0 

5 

0           20 

TOA  BAJA 

PR 

0 

0 

10 

0 

0 

0           10 

PAWTUCKET 

Rl 

0 

1 

10 

0 

10 

O'          21 

PROVIDENCE 

Rl 

12 

5 

10 

15 

4 

O'          46 

RHODE  ISLAND 

Rl 

17 

13 

10 

15 

5 

0           60 

WOONSOCKET 

Rl 

0 

6 

10           0 

7 

0,          23 

CHARLESTON 

SC 

0 

11 

10 

0 

2 

0|         23 

CHARLESTON  CO 

SO 

0 

8 

10 

0 

0 

0 

18 

COLUMBIA 

SC 

0 

15 

10 

0 

4 

0 

29 

GREENVILLE 

SC 

7 

0 

10 

15 

1 

0 

33 

GREENVILLE  CO 

SC 

0 

10 

10 

0 

1 

0 

21 

SANTEE-LYNCHES  HO  CON 

SC 

0 

13 

10 

0 

0 

0 

23 

SOUTH  CAROLINA 

SC 

15 

12 

10 

15 

4 

0 

56 

SPARTANBURG 

SC 

0 

7 

10 

0 

1 

0           18 

SIOUX  FALLS 

SO 

13 

11 

10 

0 

10 

0           44 

SOUTH  DAKOTA 

SD 

15 

5 

10 

15 

7 

0|          52 

CHATTANOOGA 

TN 

4 

0^ 

10 

0 

1 

0           15 

CL^RKSVILLE 

TN 

6 

2 

10 

0 

0 

0           18 

JACKSON 

TN 

2 

7 

10 

Oi 

1 

0           20 

KNOX  CO 

TN 

3 

10 

10         ol 

2 

0           25 

KNOXVILLE 

TN 

14 

11 

10         15 

~2l 

0           52 

MEMPHIS 

TN 

9 

12 

10          0 

3 

0 

34 

NASHVILLE-DAVIDSON 

TN 

9 

01 

10       o! 

4 

0 

23 

SHELBY  CO 

TN 

0 

11 

lOi          0| 

1 

0           22| 

*_Score  for  this  factor  may  t>e  reduced  based  on  updates  obtained  from  field  offices 
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Appendix  1 
HOME  Competition  Summary  Scoring  Report 


Selection  Criteria    1                                   1 

Grantee 

§! 

IJL 

|2A 

#28* 

«2C 

#20 

#3 

Score 

TENNESSEE 

TN 

4 

12 

10 

15 

2 

0 

43 

ABILENE 

TX 

0 

12 

10 

0 

2 

0 

24 

AMARILLO 

TX 

8 

2 

10 

0 

10 

0 

30 

ARLINGTON 

TX 

0 

1 

10 

0 

10 

0 

21 

AUSTIN 

TX 

7 

2 

10 

15 

8 

0 

42 

BEAUMONT 

TX 

2 

6 

10 

0 

0 

0 

18 

BEXAR  CO 

TX 

7 

11 

10 

0 

7 

0 

35 

BRAZORIA  CO 

TX 

0 

1 

10 

0 

0 

0 

11 

BROWNSVILLE 

TX 

0 

1 

10 

0 

4 

0 

15 

BRYAN 

TX 

0 

2 

10 

0 

9 

0 

21 

COLLEGE  STATION 

TX 

0 

2 

10 

0 

0 

0 

12 

CORPUS  CHRISTI 

TX 

20 

1 

10 

15 

7 

0 

53 

DALLAS 

TX 

20 

6 

10 

15 

10 

0 

61 

DALLAS  CO 

TX 

0 

4 

10 

0 

1 

0 

15 

DENTON 

TX 

0 

3 

10 

0 

8 

0 

21 

EL  PASO 

TX 

6 

8 

10 

15 

3 

0 

42 

FORT  BEND  CO 

TX 

0 

5 

10 

0 

5 

0 

20 

FORT  WORTH 

TX 

5 

7 

10 

0 

9 

0 

31 

GALVESTON 

TX 

0 

11 

10 

0 

0 

0 

21 

GARLAND 

TX 

20 

8 

10 

0 

2 

0 

40 

GRAND  PRAIRIE 

TX 

0 

15 

10 

0 

1 

0 

26 

HARLINGEN 

TX 

2 

1 

10 

0 

5 

0 

18 

HARRIS  CO 

TX 

20 

11 

10 

15 

8 

0 

64 

HIDALGO  CO 

TX 

0 

0 

10 

0 

7 

0 

17 

HOUSTON 

TX 

23 

3 

10 

15 

4 

0 

55 

IRVING 

TX 

0 

1 

10 

0 

10 

0 

21 

KILLEEN 

TX 

11 

4 

10 

15 

10 

0 

50 

LAREDO 

TX 

10 

0 

10 

15 

6 

0 

41 

LONGVIEW 

TX 

0 

10 

10 

0 

0 

0 

20 

LUBBOCK 

TX 

0 

9 

10 

0 

0 

0 

19 

MCALLEN 

TX 

0 

1 

10 

0 

5 

0 

16 

ODESSA 

TX 

0 

6 

10 

0 

0 

0 

16 

PASADENA 

TX 

0 

2 

10 

0 

5 

0 

17 

PORT  ARTHUR 

TX 

0 

5 

10 

0 

0 

0 

15 

SAN  ANGELO 

TX 

0 

0 

10 

0 

4 

0 

1 i 

14 

SAN  ANTONIO 

TX 

0 

6 

10 

0 

6 

0 

22 

TARRANT  CO 

TX 

0 

0 

10 

0 

8 

0 

18 

TEXAS 

TX 

5 

7 

10 

15 

7 

0 

44 

TYLER 

TX 

0 

0 

10 

0 

0 

0 

10 
23 

WACO 

TX 

0 

7 

10 

0 

6 

0 

WICHITA  FALLS 

TX 

2 

0 

10 

0 

7 

0 

19 

OGDEN 

UT 

0 

2 

10 

0 

10 

0 

22 
20 

PROVO  CON 

UT 

0 

0 

10 

0 

10 

0 

SALT  LAKE  CITY 

UT 

3 

8 

10 

0 

6 

0 

27 

SALT  LAKE  CO  CON 

UT 

12 

7 

10 

0 

10 

0 

39 

UTAH 

UT 

9 

11 

10 

0 

4 

0, 

34 

ALEXANDRIA 

VA 

0 

4 

10 

0 

1 

0! 

15 

ARLINGTON  CO 

VA 

25 

14 

10 

15 

9 

o! 

73 

CHARLOTTESVILLE  CON 

VA 

15 

8 

10 

15 

8 

0 

56 

Score  for  this  factor  may  be  reduced  based  on  updates  obtained  from  field  offices 
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Appendix  1 
HOME  Competition  Summary  Scoring  Report 

Selection  Criteria                i           1 

Grantee                                                            St      #1       #  2A    #  2B*    #  2C     #  20      #  3 

Score 

CHESAPEAKE                                                   VA           0           5         10           0           1           0 

16 

CHESTERFIELD  CO 

VA           0,         2         10 

0           5 

i          0 

17 

DANVILLE 

VA           Ol        10        10 

0           0!          0 

20 

FAIRFAX  CO 

VA^          3         13         10 

0.          1,          0 

27 

HAMPTON 

VA 

23 

8         10 

15 

3 

0 

59 

HENRICO  CO 

VA 

0 

8 

10 

0 

8!         0 

26 

LYNCHBURG 

VAl          5|          9 

10 

0           1i          0 

!          25 

, 

NEWPORT  NEWS 

VA 

2\        10 

10 

0 

3          0 

i          2^ 

NORFOLK 

VA 

6 

1          ^ 

10 

0 

6          0 

1         26 

PORTSMOUTH 

VA 

0 

0 

10 

0           20 

12 

PRINCE  WILLIAM  CO 

VA 

4 

4 

10 

0 

101         0 

28 

RICHMOND 

VA 

6 

5 

10 

0           9l          0 

30 

ROANOKE 

VA 

1 

7 

10 

0,          3i          0 

21 

SUFFOLK  CON 

VA 

0          2 

10 

Oi          0 

0 

12 

VIRGINIA 

VA 

3         11 

10 

151          3 

0 

42 

VIRGINIA  BEACH 

VA 

9           3 

10           0           8 

0 

30 

VERMONT 

VT 

11          14         10           0           4 

0 

39 

BELLINGHAM 

WA 

23 

15|        10           0           6 

1          0 

54 

CLARK  CO  CON 

WA 

16 

10         10         15           6 

i          0 

57 

KING  CO  CON 

WA 

14,        13,        10,        15,          3 

0 

55 

KITSAP  CO  CON 

WA 

18 

9 

10 

0|          9 

0 

46 

LONGVIEW  CON 

WA 

16'          1         10           0           1 

0 

28 

PIERCE  CO 

WA 

16 

9         lOi          0!          1 

0 

36 

RICHLAND  CON 

WA 

0 

3 

IOI          Oi          1 

0 

14 

SEATTLE 

WA 

4         14         10           0           4'          0 

32 

SNOHOMISH  CO  CON 

WA 

12         13         10         15           6j          0 

56 

SPOKANE 

WA 

14         15         10         15'          7           0 

61 

SPOKANE  CO 

WA 

22         11          10         15           7           0 

65 

TACOMA  CON 

WA 

18         11         10         15           7           0 

61 

WASHINGTON                             / 

WA 

9         15         10^        15           4           0 

53 

YAKIMA 

WA 

5          3         10 

0           9           0 

27 

EAU  CLAIRE 

Wl 

15           5         10 

0           9           0 

39 

GREEN  BAY 

Wl 

15         11         10         15i          3 

0 

54 

KENOSHA 

Wl 

131          4         10           0           8 

0 

35 

LACROSSE                                                       Wl          11           2         10           0           9l 

0 

32 

MADISON 

Wl          19,          7         10         15:          6           0 

57 

MILWAUKEE 

Wl 

20          0         10           Oi          3           0 

33 

MILWAUKEE  CO  CON 

Wl 

2           0         10           0           8}          0 

20 

, 

RACINE 

Wl 

3           3         10           0           4           0 

20 

WAUKESHA  CO  CON 

Wl 

0 

1,        10          0;        10)         0 

21 

WISCONSIN 

Wl 

10 

81        10 

15           7          0 

50 

CHARLESTON  CON 

WV 

0 

2        10: 

0!        1         0 

13 

HUNTINGTON  CON 

wv 

0 

4         10 

0           5 

0 

19 

PARKERSBURG  CON 

WV 

0 

5         10 

0           3 

0 

18 

WEST  VIRGINIA 

wv 

e'       0      10'      i5l       1!       0 

32 

WHEELING  CON 

wv 

0        1       10        0'      10;       0 

21 

WYOMING 

WYi          8         14         10           0           2           0' 

34 

_Score  for  this  factor  may  be  reduced  ba: 
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•I 

Application  for 
Federal  Assistance 


1.  Type  o(  Sutxnission  

n  ApplicaBon  \     |  Pwappfeartion 


l^tpendix  2 

U.S.  DapartiTMnt  of  /touting 
and  UrtMMi  Dcvelopnwnt 


OMB  Approval  h4o^501-0017  (exp.  03/31/2005) 


2.  Date  Submitted 


3.  Date  and  Tvna  Racaived  by  HUD 


4.  HUD  Application  Number 


5.  Existing  Grant  NumtMr 


7  ApptcanTs  Legal  Name 


9  Address  (give  city,  county.  State,  and  zip  code) 
A.  Address: 
B  City: 
C  County: 

D.  State: 

E.  Zip  Code: 


13.  Type  of  Application  

jNew   ^J       Cor»tir>uation  |     |   Renewal        n     Revision 

If  Revision,  enter  appropriate  letters  in  box(es)  ^J    n 

A.  Increase  Amount  8.  Decrease  Amount  C.  Increase  Duration 
D  Decrease  OuratiorrE.  Ottter  (Specify) 


Applicant  Identification  Number 


B.  Organizational  Unit 


10.  Name.title.telephone  number  .fax  numtwr,  and  e-mail  of  the  person  to  be 
contacted  on  matters  involving  this  application  (including  area  codes) 

A.  Name: 

B.  Title:  ; 

C.  Phone: 

D.  Fax: 

E.  E-maH: 


1 1 .  Employer  Identification  Number  (EIN)  or  SSN 


1 5  Catalog  of  Federal  Domestic  Assistance  (CFDA)  Number 

Title:    HOME  PiTOgram 

Component  Title:  CHDO  ReanocatJon 


17.  Areas  affected  by  Program  (boroughs,  cities,  counties,  States, 
Indian  Reservation,  etc.) 


18a.  Proposed  Program  start  date 


18b.  Proposed  Prcgram  end  date 


12.  Type  of  Applicant  (enter  appropriate  letter  in  box) 


A.  State 

B.  County 

C.  Municipal 

D.  Township 

E.  Interstate 

F.  IntermuniQpal 

G.  Special  District 

H.  Independent  School  District 


I.  University  or  College 

J.  Indian  Trit>e 

K.  Tribally  Designated  Housing  Entity  (TDHE) 

L.  Individual 

M  Profit  OrganizatKxi 

N.  Non-profit 

O.  PxMic  Housing  Authority 

P.  Other  (Specify)  


14.  Name  of  Federal  Agency 

U.S.  D<partment  of  Housing  and  Urban  Davelopment 


16.  Descriptive  Title  of  Applicant's  Program 


19a.  Congressional  Districts  of  Applicant 


19b.  Congressional  Districts  of 
Program         


20.  Estimated  Funding:  AppUcanI  must  completa  the  Funding  Matrix  on  Page  2. 


21 .  Is  Application  sut)ject  to  review  by  State  Executive  Order  12372  Process? 


A    Yes 
B.   No 


This  preapplication/application  was  made  available  to  the  State  Executive  Order  12372  Process  for  review  on:  Date_ 

Program  is  not  covered  by  E.0. 12372 

Program  has  not  been  selected  by  State  for  review. 

u  ^° 


22  Is  the  Applicant  delinquent  on  any  Federal  debt? 
j     I    Yes  If  "Yes,"  explain  below  or  attach  an  explanation 


Previous  versions  of  HUD-424  and  424-M  are  obsolete 


Page  1  of  2 
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Funding  Matrix 

The  applicant  must  provide  the  funding  matrix  shown  below  listing  each  program  for  which  HUD  funding  is  being 
requested,  ar>d  complete  the  cedificalions                                                                         t 

Grant  Program* 

HUD 
Share 

Applicant 
Match 

Other  HUD 
Funds 

Other  Federa 
Share 

State 
Share 

LncJti/Tnbal 
Share 

Other 

Program 
Income 

Total 

* 

' 

0.00 

- 

0.00 

0.00 

0.00 

0.00 

Grand  ToUls 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

■    For  FHIPs,  show  Doth  in.iiative  and  component 

• 

Certifications 

1  certify  to  the  best  of  my  l^nowledge  and  belief  that  no  Feoeral  appropriated  funds  have  been  paid,  or  will  be  paid,  by  or  on  behalf 
of  the  applicant,  to  any  person  for  influencing  or  attempting  to  influence  an  officer  or  employee  of  an  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress  or  an  employee  of  a  Member  of  Congress,  in  connection  with  the  awarding 
of  this  Federal  grant  or  its  extension  renewal  amendment  or  mooification    It  funds  other  than  Federal  appropnated  funds  have 
or  will  be  paid  for  influencing  or  attempting  to  influence  the  persons  listed  atwve  1  shall  complete  and  submit  Standard  Form-LLL, 
Disclosure  Form  to  Report  Lobbying,   1  certify  that  1  shall  'equire  all  sub  awards  at  al!  tiers  (including  sub-grants  and  contracts)  to 
similarly  certify  and  disclose  accordingly 

Federally  recognized  Indian  Tntjes  and  tnbally  designated  housing  entities  (TDHEs)  established  by  Federally-recognized  Indian  tnbes 
as  a  result  of  the  exercise  of  the  tnbes  sovereign  power  are  excluded  from  coverage  of  the  Byrd  Amendment,  but  State-recognized  Indian 
tnbes  and  TDHEs  established  under  State  law  are  not  excluded  from  the  statute's  coverage 

This  application  incorporates  the  Assurances  and  Certifications  (HUD-424B)  attached  to  this  application  or  renews  and  incorporates  for 
the  funding  you  are  seeking  the  Assurances  and  Certifications  currently  on  file  with  HUD    To  the  biest  of  my  knowledge  and  belief,  all 
information  in  this  application  is  true  and  correct  and  constitutes  material  representation  of  fact  upon  which  HUD  may  rely  in  awarding 
the  agreement 

23  Signature  of  Authorized  Official 

Name  (printed) 

Title 

Date  (mm/dd/yyyy) 

Previous  versions  of  HUD-424  and  424-M  are  obsolete 
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Instructions  for  the  HUD-424 

Public  reporting  burden  for  this  collection  of  infotmation  is  estimated 

to  average  45  minutes  per  response,  including  the  time  for  reviewing 

Instructions,  searching  existing  data  sources,  gathering  and  maintaining 

the  data  needed,  and  completing  and  reviewing  the  collection  of  infomiation. 

HUD  may  not  conduct  or  sponsor,  and  a  person  Is  not  required 

to  respond  to,  a  collection  of  Information  unless  that  collection  displays 

a  valid  0MB  control  number. 

This  form  must  be  used  by  applicants  requesting  funding  from  the 

Department  of  Housing  and  Urban  Developn)ent.  This  application  form 

HUD-424  Incorporates  the  Assurances  and  Certifications  (HUD-424-e).  You 
may  either  (1 )  attach  the  Assurances  and  Certifications  to  the  application 
or  (2)  renew  the  certifications  that  you  previously  made  on  behalf  of  your 
organization  and  submitted  to  HUO  if  the  legal  name  of  your  organization 
has  not  changed  and  you  were  the  authorized  representative  who 
signed  the  Assurances  and  Certifications. 

Item  Number  Instructions 

1 .  Please  Indicate  whether  your  application  Is  for  a  formal  application 
submission  or  a  prellmlr»ry  application  (pre-appllcatlon).  HUD  does  not 
accept  pre-appllcatlons  for  programs  funded  through  the  SuperNOFA. 

2.  Enter  the  date  you  are  submitting  your  application  to  HUD. 

3.  This  box  will  be  completed  by  HUD.  When  received  by  HUD,  your  application 
will  be  stamped: 

(a)  with  a  date;  and 

(b)  with  the  time  received. 

4.  Leave  Blank.  This  will  be  completed  by  the  HUD  program  office  receiving 
your  application.  When  HUD  accepts  electronic  applications  for  the  grant 
program  you  are  applying  for,  this  number  will  be  computer  generated. 

5.  If  your  application  Is  to  renew  or  continue  an  existing  grant,  provide  the 
existing  grant  number.  If  a  new  award,  please  leave  blank. 

6.  Leave  blank  if  you  have  not  been  provided  a  HUO  ID  number  or  user 
number.  If  you  are  a  Public  Housing  Authority,  enter  your  HUD  issued  Public 
Housing  Authority  ID  number. 

7.  Enter  the  legal  name  of  your  organization  applying  for  HUD  funding. 

8.  Enter  the  name  of  the  primary  unit  in  your  organization.  If  applicable,  whi&i 
will  be  responsible  for  the  program. 

9.  Enter  the  complete  address  of  your  organization. 

10.  Enter  the  name,  title,  telephone  number,  fax  number,  and  E-mail  of  the 
person  to  contact  on  matters  related  to  your  application. 

1 1 .  Enter  your  organization's  Emphsyer  Identification  Number  (EIN)  as  assigned 
by  the  Internal  Revenue  Service  or  if  you  are  applying  as  an  individual, 

your  Social  Security  Numt>er. 


12.  Choose  from  the  Nst  and  enter  the  appropriate  letter  in  ttte  space 
provided.  You  must  be  an  eligit>le  applicant  to  apply  for  assistance 
You  must  read  the  program  information  requirements  to 
determine  If  you  are  a  type  of  applicant  that  Is  eligible  to  apply  lor 
assistance  under  the  program. 

13.  Enter  the  type  of  application  you  are  submittir^  for  funding 
consideration. 

Check  tfie  appropriate  box. 

'New'    means  you  are  applying  for  a  new  grant 
award. 

'Continuation'    means  you  are  requesting  an 
extension  of  an  existing  award. 
'Renewaf  means  you  are  requesting  funding  for 
renewal  of  an  existing  grant,  e.g.  Supportive  Housirtg 
Program  (SHP)  or    Shelter  ♦  Care  grant. 
'Revision"  means  you  are  submitting  a  revision  prior  to 
the  application  due  date  in  response  to  HUD's  request 
for  clarification  or  modification  to  your  initial  submission 

14.  Pre-filled. 

15.  Enter  the  Catak}g  of  Federal  Domestic  Assistance  (CFDA)  number 
and  title  and,  if  applicable,  component  title  of  the  program. 

16    Enter  a  brief  description  of  your  program  ana  key  activities 

17.  Identify  the  kx:ation(^  where  your  activities  will  take  place.  If 

this  is  ttie  entire  staie,  enter  'Entire  State' 

18a.  Enter  the  proposed  start  date.  , 

18b.  Enter  the  proposed  end  date. 

19a.  List  the  Congressional  District(s/  where  your  organization  is 

located. 

19b.  List  any  Congressional  District(s)  where  your  program  ol 

activities  or  project  sites  will  tie  located. 

20.  You  must  complete  the  funding  matrix  on  page  2  of  this  form. 

Enter  the  folk>wing  information: 

Grant  Program:  The  HUD  funding  pnsgram  under  which  you  are 

applying. 

HUD  Share:  Please  check  the  program  requirements.  Enter  the 

amount  of  HUD  funds  you  are  requesting  In  your  application. 

Applicant  Match:  Enter  the  amount  of  funds  or  cash  equivalent  of 

in-kind  contributions  you  are  contributing  to  your  project  or  program  of 

activities. 

Other  Federal  Share:  Enter  the  amount  of  other  Federal  funds  for 

your  program  of  activities. 


Previous  verskxs  of  HUD-424  arvJ  424-M  are  obeolete. 
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Instructions  for  the  HUD-424  (Continued) 

Stat*  Share    Enter  the  amount  of  funds  or  cash  equivalent  of  in-kind 

services  the  State  is  providing  to  your  project  or  program  of  activities 

Local/Tribal  Share    Enter  tha  amount  of  funds  or  cash  equivalent 

of  in-kind  services  your  local/tribal  government  is  providing  to 

your  project  or  program  of  activities 

Other    Enter  the  amount  of  other  sources  of  private  non-profit, 

or  ottier  funds  or  cash  equivalent  of  m-kind  services  being 

provided  to  your  project  or  program  of  activities 

Program  Income    Enter  the  amount  of  program  income  you  expect 

to  generate  over  the  life  of  your  award 

Total    Please  total  all  columns  and  fill  in  the  amounts 

21  You  shoukj  contact  the  State  Single  Point  of  Contact  (SPOC) 
for  Federal  Executr/e  Order  12372  or  check  your  application  kit  to 
determine  whether  the  State  Intergovernmental  Review  Process 
IS  required 

22  This  question  applies  to  your  applicant  organization,  not  the 
person  signing  as  your  organizations  authorized  representative 
Categories  of  debt  include  disallowed  costs  that 

requires  repayment  to  HUD 

23  To  be  signed  by  the  authonzed  representative  of  your 
organization    A  copy  of  your  governing  body's  authorization 
for  you  to  sign  this  application  must  be  available  m  your 
organization  s  office 


Previous  versjons  of  HUD-424  and  424-M  are  oosoiete 
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Applicant/Recipient 
Disclosure/Update  Report 


U.S.  Department  of  Housing 
and  Urban  Development 


OMB  Approval  No.  2510-001 1  (exp  08/31/2003) 


Instructions.  (See  Public  Reporting  Statement  and  Privacy  Act  Statement  and  detailed  instructions  on  page  2.) 

Applicant/Recipient  Information  indicate  wh«thar  this  is  an  InMai  Report  D  or  an  Updata  Report  D 


1    /kpplicant/Redpient  Name,  Address,  and  Phope  (include  area  code): 

J 

(        )         -  


3    HUD  Program  Name 


I 


2.  Social  Security  Number  or 
Employer  ID  Number: 


4    Amount  of  HUD  Assistance 
Requested/Received 


5.  Slate  the  name  and  location  (street  address.  City  and  State)  of  the  project  or  activity: 


Part  I  Threshold  Determinations 

1  /Vre  you  applying  for  assistance  for  a  specific  project  or  activity?  These 
terms  do  not  Include  formula  grants,  such  as  public  housing  operating 
subsidy  or  CDBG  block  grants.  (For  further  information  see  24  CFR  Sec. 
4.3). 

Dvea  n  No 


Have  you  received  or  do  you  expect  to  receive  assistance  within  the 
jurisdiction  of  the  Department  (HUD) ,  involving  the  project  or  activity  in 
this  application,  in  excess  of  $200,000  during  this  fiscal  year  (Oct  1  - 
Sep.  30)?  For  further  information,  see  24  CFR  Sec.  4  9 

n^e.         n  No. 


If  you  answered  "No"  to  either  question  1  or  2,  Stop!  You  do  not  need  to  complete  the  remainder  of  this  form. 
However,  you  must  sign  the  certification  at  the  end  of  the  report. 


Part  II  Other  Government  Assistance  Provided  or  Requested  /  Expected  Sources  and  Use  of  Funds. 

Such  assistance  includes,  but  is  not  limited  to,  any  grant  loan,  subsidy,  guarantee,  insurance,  paynrient,  credit,  or  tax  benefit. 


Department/State/Local  Agency  Name  and  Address 


(Not*:  Use  Additiooal  pages  if  necessary.) 


Type  of  Assistance 


Amount 
Requested/ Provided 


Expected  Uses  of  the  Funds 


Part  III  Interested  Parties.  You  must  disclose: 

1 .  M  developers,  contractors,  or  consultants  involved  in  the  application  for  the  assistance  or  in  the  planning,  development,  or  implementation  of  the 

project  or  activity  and 
2  any  other  person  wtw  has  a  financial  interest  in  the  project  or  activity  for  which  the  assistance  is  sought  that  exceeds  $50,000  or  1 0  percent  of  the 

assistance  (wt)ich«ver  is  lower).  


/Alphabetical  list  of  aH  persons  with  a  reportable  financial  interest 
in  the  project  or  activity  (For  individuals,  give  the  last  name  first) 


Social  Security  No. 
or  Employee  ID  No. 


Type  of  Participation  in 
Project/Activity 


Financial  Interest  in 
Project/Activity  ($  and  %) 


(Note:  Use  Additional  naes  if  necessary.) 

Certification 

Waming:  If  you  knowingly  make  a  false  statement  on  this  fomn,  you  may  be  subject  to  civil  or  criminal  penalties  under  Section  1001  of  Title  18  of  the 
United  States  Code.  In  addition,  any  person  \«ho  knowingly  and  materially  violates  any  required  disclosures  of  information,  including  intentional  non- 
disctosure,  is  subject  to  civil  money  penalty  not  to  exceed  $10,000  for  each  violation. 

I  certify  that  this  information  is  true  and  complete. 

Signature: 


Date:  (mm/aa/yyyy) 
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PubUc  reporting  burden  for  this  collection  of  mformatior  is  estKriated  to  average  2  0  hours  per  response,  including  the  time  for  reviewing  instructions, 
searching  exisbrtg  data  sources  gathering  and  maintaining  the  data  needed  arid  completing  and  reviewing  the  collection  of  information.    This  agency 
may  not  conduct  or  sponsor  and  a  pervxi  is  not  required  to  respond  lo  a  collection  information  unless  that  collection  displays  a  valid  0MB  control 
number 

Privacy  Act  Statamerit    Except  for  Social  Secunty  NumOers  (SSNs)  and  Employer  Identification  Numtjers  (EINs),  the  Department  of  Housing  and  Urtjan 
Development  (HUD)  is  authorized  to  collect  all  the  mformatior  required  by  this  form  under  section  102  of  the  Department  of  Housing  and  Urt)an 
Developmenl  Reform  Act  of  1989  42  U  S  C  353'    Disclosure  o(  SSNs  and  EINs  is  optional    The  SSN  or  EIN  is  used  as  a  unique  identifier    The 
information  you  provide  wiM  enatjie  HUD  to  carry  out  its  responsibilities  under  Sections  102(b)  (c|,  and  (d)  of  the  Department  of  Housing  and  Urt)an 
Development  Reform  Act  of  1 989  Pub  L    101-235  approved  December  1 5   1 989    These  provisions  will  help  ensure  greater  accountability  and  integrity 
in  the  provision  of  certain  types  of  assistance  administered  by  HUD    They  will  also  help  ensure  that  HUD  assistance  for  a  specific  housing  project  under 
Section  102(d)  is  not  more  than  is  necessary  to  make  the  proiect  feasible  after  taking  account  of  other  government  assistance    HUD  wiH  make  availat)le  to 
the  pubnc  all  applicant  disclosure  reports  for  five  years  in  the  case  o(  applications  for  competitive  assistance,  and  for  generally  three  years  in  the  case  of 
other  applications     Update  reports  will  be  made  available  along  with  the  disckjsure  reports  but  in  no  case  for  a  period  generally  less  than  three  years    Ail 
reports    txith  initial  reports  and  update  reports   will  be  made  available  ir^  accordance  with  the  Freedom  of  Information  Act  (5  U  S  C  §552)  and  HUD's 
implementing  regulations  at  24  CFR  Part  15    HUD  will  use  the  information  in  evaluating  individual  assistance  applications  and  in  performing  internal 
administrative  analyses  to  assist  m  the  management  of  specific  HUD  programs    The  information  will  also  t>e  used  in  making  the  determination  under 
Section  I02!di  whether  HUD  assistance  for  a  specific  housing  project  is  more  than  is  necessarv  lo  make  the  project  feasible  after  taking  account  of  other 
government  assistance     You  must  provide  all  the  required  intormatior    Failure  to  provide  any  required  information  may  delay  the  processing  of  your 
application,  and  may  result  n  sanctions  and  penalties  including  imposition  of  the  administrative  and  crvil  money  penalties  specified  under  24  CFR  §4  38 

Note    This  fonn  only  covers  assistance  made  available  Cy  the  Departmenl    Stales  and  units  of  general  local  government  that  carry  out  responsibilibes 
under  Sections  i02(S'  and  ic;  of  the  Reform  Act  rriusl  develop  their  own  procedures  for  complying  with  the  Act. 


Instructions 


Overview 

A    Coverage    You  must  compiete  this  report  if 

(' ;  You  are  applying  for  assistance  from  huD  tor  a  specific  project  or 
activity  and  /ou  have  received   or  expect  lo  receive  assistance 
from  HUD  in  excess  of  $200  OOO  dunng  the  dunng  the  fiscal  year 

(2)  You  are  updating  3  pnor  report  as  discussed  below   or 

(3)  You  are  submitting  an  application  for  assistance  lo  an  er^tity  olhef 
than  HUD  a  State  or  local  government  it  tr^e  applicatior"  is  required 
by  statute  or  regulation  to  be  submitted  to  HUD  for  approval  or  for 
any  other  purpose 

B.  Update  reports  (filed  by  "Recipients"  of  HUD  Assistance) 
General    All  recipients  of  covered  assistance  must  submit  update 
reports  to  the  Department  lo  reflect  substantial  changes  to  the  imtiai 
applicant  disclosure  reports 

Line-by-Line  Instructions. 

Applicant/Recipient  Information. 

All  applicants  for  HUD  competitive  assistance  musi  compiete  the 
information  required  m  bkxks  1-5  of  form  HUD-2880 

1  Enter  the  full  name  address  city  State  zip  code  and  telephone 
number  (including  area  code)  of  the  applicanl'reapieni    Where  the 
applicant/recipient  is  an  individual  the  last  name  first  rame  and 
middle  initial  must  be  entered 

2  Enti>  of  the  applicant/recipient's  SSN  or  EiN  as  appropnate   is 
optional 

3  Applicants  enter  the  HUD  program  name  under  which  the  assistance  is 
being  requested 

4  Applicants  enter  the  amount  of  HUD  assistance  that  is  being 
requested    Recipients  enter  ttie  amount  of  HUD  assistance  that  has 
t)een  provided  and  to  which  the  update  report  relate^    The  amounts 
are  those  stated  in  the  application  or  award  documentation    NOTE     ^r^ 
the  case  of  assistance  that  is  provided  pursuant  to  contract  over  a 
period  of  time  (such  as  project-based  assistance  under  section  8  of  the 
United  States  Housing  Act  of  1937)  the  amount  of  assistance  lo  tie 
reported  includes  all  arrrounts  that  are  to  be  provided  over  the  term  of 
the  contract,  irrespective  of  when  they  are  to  be  received 

5  Applicants  enter  the  name  and  full  address  of  the  project  or  activity  for 
which  the  HUD  assistance  is  sought    Reapients  enter  the  name  and 
full  address  of  the  HUD-assisted  project  or  activity  to  which  the  update 
report  relates    The  most  appropnate  government  identifying  number 
must  tie  used  (e  g  ,  RFP  No     IFB  No     grant  announcement  No     or 
contract,  grant,  or  loan  No  )  Include  prefixes 

Part  I.  Threshold  Oeterminations  -  Applicants  Only 


Pdl^  I  contains  information  to  help  the  applicant  determine  whether  the 
remainder  of  the  form  must  be  completed    Recipients  filing  Update 
Reports  should  not  complete  this  Part 

If  the  answer  to  ai(/i«r  questions  1  or  2  is  No  the  applicant  need  not 
complete  Parts  II  and  III  of  the  report,  but  must  sign  the  certification  at  the 

end  of  the  form 

Part  II.  Other  Government  Assistance  and  Expected  Sources  and 
Uses  of  Funds. 

A    Other  Government  Assistance    This  Part  is  to  be  completed  by  t)oth 
applicants  and  reapients  for  assistance  and  recipients  filing  update 
reports    Applicants  and  recipients  must  report  any  other  government 
assistance  invohred  in  the  project  or  activity  (or  which  assistance  is 
sought    Applicants  and  reapients  must  report  any  other  govemment 
assistance  involved  in  the  project  or  activity    Other  govemment 
assistance  is  defined  in  note  4  on  the  last  page    For  purposes  of  this 
definition  other  govemment  assistance  is  expected  to  be  made 
available  if.  based  on  an  assessment  of  all  the  circumstances  involved, 
there  are  reasonable  grounds  to  antiapate  that  the  assistance  will  be 
forthcoming 

Both  applicant  and  recipient  disclosures  must  include  all  other 
government  assistance  involved  with  the  HUD  assistance,  as  well  as 
any  other  govemment  assistance  that  was  made  available  before  the 
request,  but  that  has  continuing  vitality  at  the  tinrie  of  tfie  request 
Examples  of  this  latter  category  include  tax  credits  that  provide  for  a 
numtjer  of  years  of  tax  tjenefits,  and  grant  assistance  that  continues  to 
t)enefit  the  project  at  the  time  of  the  assistance  request 

The  following  information  must  be  provided 

1  Enter  the  name  and  address,  city.  State,  and  zip  code  of  the 
government  agency  making  the  assistance  available 

2  State  the  type  of  otfier  govemment  assistance  (e.g.,  loan,  grant, 
loan  insurance) 

3  Enter  the  dollar  anwuni  of  the  other  govemnnent  assistance  that  is, 
or  IS  expected  to  t>e,  made  available  with  respect  to  the  project  or 
activities  for  which  the  HUD  assistance  is  sought  (applicants)  or 
has  been  provided  (recipients) 

4  Uses  of  funds    Each  reportable  use  of  funds  must  clearly  identify 
the  purpose  to  which  they  are  to  tie  put    Reasonable  aggregations 
may  be  used,  such  as  'total  structure'  to  include  a  number  of 
structural  costs,  such  as  roof,  elevators,  exterior  masonry,  etc 

B    Non-Government  Assistance    Note  that  the  applicant  and  recipient 
disclosure  report  must  specify  all  expected  sources  and  uses  of  funds  - 
both  from  HUD  snd  any  otht  source  -  that  have  been  or  are  to  tie, 
made  available  for  the  project  or  activity    Non-government  sources  of 
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funds  typicaBy  include  (but  are  not  fimiled  to)  foundatkx»  and  private 
contrilxjtors. 

Part  in.  Interested  Parties. 

This  Part  is  to  be  connpleted  by  both  applicants  and  recipients  filing  update 
reports.  Applicants  ntust  provide  information  on: 

1  AH  developers,  contractors,  or  consultants  involved  in  the  application 
for  Itie  assistance  or  in  the  planning,  development,  or  implenwntation 
of  the  project  or  activity  and 

2.  any  other  person  who  has  a  firtancial  interest  in  the  project  or  activity 
for  which  the  assistance  is  sought  ttiat  exceeds  $50,000  or  10  percent 
of  the  assistance  (whicfiever  is  lower). 

Note:  A  financial  interest  means  any  financial  involvennent  in  the 
project  or  activity,  including  (but  not  Umited  to)  situations  in  which  an 
individual  or  entity  has  an  equity  interest  in  the  project  or  activity, 
shares  in  any  profit  on  resale  or  any  distribution  of  surplus  cash  or 
other  assets  of  the  project  or  activity,  or  receives  compensation  for  any 
goods  or  services  provided  in  connection  with  the  project  or  activity. 
Residency  of  an  individual  in  housing  for  which  assistance  is  being 
sought  is  not,  by  itself,  considered  a  covered  financial  interest. 

The  information  required  below  must  be  provided. 

1 .   Enter  the  full  names  and  addresses.  If  the  person  is  an  entity,  the 
listing  must  include  the  ful  name  and  address  of  the  entity  as  well  as 
the  CEO.  Please  list  all  names  alphabetically. 

2  Entry  of  the  Social  Security  Number  (SSN)  or  Employee  Identification 
Number  (EIN),  as  appropriate,  for  each  person  listed  is  optional. 

3.  Enter  ttie  type  of  participation  in  tlie  project  or  activity  for  each  person 
listed:  i.e.,  the  person's  specific  role  in  the  project  (e.g.,  contractor, 
consultant,  planner,  investor). 

4.  Enter  the  financial  interest  in  the  project  or  activity  for  each  person 
listed.  The  interest  must  be  expressed  both  as  a  dollar  amount  and  as 
a  percentage  of  the  amount  of  the  HUD  assistance  involved. 

Note  that  if  any  of  the  source/use  information  required  by  this  report  has 
been  provided  elsewhere  in  this  application  package,  the  applicant  need 


not  repeat  the  information,  but  need  only  refer  to  the  form  and  location  to 
incorporate  it  into  this  report.  (It  is  Hcely  that  some  of  the  information 
required  by  this  report  has  been  provided  on  SF  424A,  and  on  various 
budget  forms  accompanyir>g  the  application  )  If  tftis  report  requires 
information  beyond  tf»t  provided  elsewtiere  in  the  application  package, 
the  applicant  must  include  in  this  report  all  the  additional  information 
required. 

Recipients  must  submit  an  update  report  for  any  change  in  previously 
disckjsed  sources  and  uses  of  funds  as  provided  in  Sectkxi  I.D.5.,  above. 
Notes: 
1     All  citations  are  to  24  CFR  Part  4,  which  was  published  in  the  Federal 

Register  (April  1,  1996,  at  63  Fed  Reg.  14448.] 
2.  Assistance  means  any  contract,  grant,  toan,  cooperative  agreement^  or 
other  form  of  assistance.  Including  the  insurance  or  guarantee  of  a  toan 
or  mortgage,  that  is  provided  with  respect  to  a  specific  project  or 
activity  under  a  program  administered  by  the  Department.  The  term 
does  not  include  contracts,  such  as  pnscurements  contracts,  that  are 
subject  to  the  Fed.  Acquisition  Regulation  (FAR)  (48  CFR  Chapter  1 ) 

3  See  24  CFR  §4  9  for  detailed  guidance  on  how  the  threshoW  is 
calculated. 

4  "Other  government  assistance"  is  defined  to  include  any  toan,  grant, 
guarantee,  insurance,  payment,  rebate,  subsidy,  credit,  tax  benefit,  or 
any  other  form  of  direct  or  indirect  assistance  from  the  Federal 
govemnr»ent  (other  than  ttiat  requested  from  HUD  in  the  application),  a 
State,  or  a  unit  of  general  local  govemment,  or  any  agency  or 
Instrumentalily  thereof,  that  is,  or  is  expected  to  be  made,  available 
with  respect  to  the  project  or  activities  for  which  the  assistance  is 
sought. 

5  For  the  purpose  of  this  form  and  24  CFR  Part  4.  "person"  means  an 
Individual  (including  a  consultant,  tobbyist,  or  lawyer);  corporation: 
company;  association;  authority;  firm;  partnership;  society;  Stale,  unit 
of  general  \oca\  govemment,  or  other  govemment  entity,  or  agency 
thereof  (including  a  put>lic  housing  agency);  Indian  trit>e;  and  any  ott>er 
organization  or  group  of  people. 
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Acknowledgment  of 
Application  Receipt 


U.S.  Department  of  Housing 
and  Urban  Development 


Type  or  clearly  print  the  Applicant's  name  and  lull  address  in  the  space  below 


(fold  line) 


Type  or  c!earl>  print  the  tolloy.ing  intormaiion 


Name  of  the  Federal 
Program  to  which  the 
applicant  is  appiv  ing 


D 


D 


To  Be  Completed  by  HUD 

HLD  received  vour  application  by  the  deadline  and  will  consider  it  for  funding.  In  accordance 
with  Section  103  of  the  Ucpartmcnt  of  Housing  and  Urban  Development  Refomi  Act  of  1989, 
no  information  will  be  released  bv  HLD  regarding  the  relative  standing  of  any  applicant  uiitil 
funding  announcements  are  made      However,  you  may  be  contacted  by  HUD  after  initial 

screening  to  permit  \ou  to  ci>rrect  certain  application  deficiencies. 

HUD  did  not  receive  vour  application  by  the  deadline,  therefore,  your  application  will  not 
receive  further  consideration     \  our  application  is 


h  nclosed 


D 

Being  sent  under  separate  cover 


Processor's  Name 
Date  of  Receipt 
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Appendix  3 

Continua  of  Care  for  the  Homeless  -  Contact  List 


Alabama 


Ms.  Erica  O.  Marinelli 


Metropolitan  Birmingham 


Metropolitan  Birmingham  Services 
for  the  Homeless 


2230  4th  Avenue  North 


Birmingham,  AL  35203 


(205)  254-8833 


Mr.  Dan  A.  Williams 


Mobile 


Inc. 


P.O.  Box  444 


Mobile.  AL  36601-0444 


(251)434-6426 


Ms.  Ameda  Heath 


Northwest  Alabama 


Safeplace,  Inc. 


P.  O.  Box  1456 


Florence.  AL  35631 


(256)  767-3076 


Mr.  Paul  Bakke 


North  Alabama  Huntsville 
The  PathFmder 


(256)  534-7644 


Mr.  W  Dunham 


Montgomery 


1415  East  South  Boulevard 


Montgomery,  AL  361 16 


(334)  286-5980 


Ms.  Evelyn  Young 


Tuscaloosa 


AICP;  Acting  Director 


Conununity  Planning  &  Development 

Dept. 

P.  O.  Box  2089 

Tuscaloosa.  AL  35403 


(205)  349-0160" 


Alaska 


Ms.  Judith  S.  Pinkston 


Anchorage  CoC 


Community  Development  Division 


P.O.  Box  196650 


Anchorage.  AK  995 19-6650 


Homeless  Coalition  of  the  Gulf  Coast. 


(907)  343-4226 


Ms.  Kris  Ducan 


State  of  Alaska 


Alaska  Housing  Finance  Corporation 


P.O.  Box  101020 


.Anchorage.  AK  995 10 


(907)  330-8276 


Arizona 


Mr.  Paul  Harris 


Rural  Arizona  CoC 


Governor's  Office  of  Housing 


Development 


3800  North  Central  Avenue.  Ste  1200 


Phoenix.  AZ  8501 2 


(602)280-1365 


Mrs.  Lucinda  Abril 


City  of  Tucson  and  Pima  County 


Consortium 


310  N.  Commerce  Park  Loop 


Tucson.  AZ  85745 


(520)791-4123 


Mrs.  Charlene  Moran  Flaherty 


Maricopa  CoC 


Homeless  Planner  II 


Maricopa  Assn.  of  Governments 


302  North  1st  Avenue,  Suite  300 


Phoenix,  AZ  85003 


(602)  254-6300 
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Arkansas 

California 

Ms    DeK->rah  Biddle 

Ms    Margaret  M  Gregg 

Central  Arkansas  CoC 

Santa  Clara  Countv 

C.\TCH  Board  Presideni 

CSJ.  Santa  Clara  Countv 

Communiiv  Health  Centers  of 

Homeless  Concerns 

Arkansas 

Coordinator-County  Administrator's 

420  West  4th  Street,  Suite  A 

Office 

Nonh  Little  Rix;k.  AR  "72214 

70  West  Hedding  Street,  1  1  th  Floor 

(501)  374-8225 

San  Jose.  CA  951  10 

(408)299  5117 

Ms    Ramona  Tavlor 

Cnttenden  CountsAVest  Memphis  Ci<: 

.Ms    .Maggie  Donahue 

Chair 

Citv  and  Countv  of  San  Francisco 

Cnttenden  Memorial  Hospital 

[X'partment  of  Human  Services 

200  Tvlcr 

Division  of  Housing  and  Homeless 

West  Memphis,  AR  72301 

Programs 

(870)735-5527 

PO  Box  7988 

j        San  Francisco.  CAy4120-79H8                                                | 

Mr    Jason   Miller 

(415)588-1981 

Arkansas  River  Valle\                                                                                                                           1 

(Conwav/Faulkner  Countvi  CoC^ 

Mr    Rilev  Wilkerson 

Counseling  AsstKiates  .  Inc 

•Alamt-da  Countv -wide  CoC  Pannership 

P  0  Box  2^8 

2(X)2 

Perrwille.AR  72301 

.Mameda  County  Housing  and 

(501)88')-5185 

Communiiv  Development 

224  West  Winton  .-Xvcnue.  Room  108 

Mr.   David  Hamilton 

Hayward,  CA94544-1215 

Mississippi  Countv  CoC 

(510)670-97^7 

Mississippi  Countv  Public  Facilities 

'       Board 

.Ms.  Jan  Gallaway 

Slowest  Keiser 

Sacramento  Countv  Department  of 

Osceola.  AR  72370 

Human  Assistance 

(870)  563-2660 

1 590  North  A  Street 

Sacramento.  CA  95814 

Ms    WilhamC  Huddleston 

,4l6)X74-432^ 

Delia  Hills  CoC 

North  .Arkansas  Human  Services 

Ms    Kathleen  H   Kane 

System.  Inc 

Sonoma  Countv,  California  ■  CoC  Plan 

P  O.Box  2578 

2002 

Baiesville.  AR  ^250:' 

Sonoma  Countv  Community 

(870)793-8900 

Development  Commission 

1440Guerneville  Road 

i        Mr.   Donald  R   Sampson 

Santa  Ri)sa.  CA  95403 

Southeast  Arkansas 

(707)565-7509 

Cit\  of  Pine  Bluft 

2(X)East  8th  Street  Room  ID.' 

.Ms    Cvnthia  Belon 

Pine  Bluff.  AR'' 1601 

Contra  Costa  Countv  CoC  .Advisory 

(870)543-1820 

Board 

Director  of  Countv  Homeless  Program 

Ms    Gavie  Vickers 

Countv  Office  of  Homeless  Programs. 

Northeast  Arkansas  iClav 

Department  of  Health  Services 

Countv/Jonesboro)  C^'C 

S97  Center  .^venue.  Suite  355 

Executive  Director  N'H.-XCC 

,Martine/.CA  94553-1299 

Citv  of  Jonesboro 

(925)  313-67.36 

5  15  West  Washington 

Jonesboro,  AR  724()_^ 

1870)933-4635 
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California 

California 

Mr.  Tom  Melville 

Ms.  LeeAnn  Hatton 

County  of  Monterey 

Kings/Tulare  CoC 

Coalition  of  Homeless  Services 

Community  Services  &  Employment 

Providers 

Training,  Inc.  (C-SET) 

220  12th  Street 

P.O.Box  1350 

Marina,  CA  93933 

Visalia,  CA  93279 

(831)883-3080 

(559)732-4194 

Ms.  Elizabeth  Smith 

Ms.  Mary  Moore 

Marin  County 

Fresno/Madera  CoC 

Marin  Continuum  of  Housing  and 

Fresno  Housing  Authority 

Services 

P.O.  Box  1 1985 

29  Mary  Street 

Fresno,  CA  93776-1985 

San  Rafael.  CA  94901 

(559)  445-8923 

(415)485-1489*104 

Ms.  Janice  Critchlow 

Ms.  Cecilia  Espinola 

Placer  Co.  Consortium  on  Homelessness 

County-Wide  Continuum  of  Care,  Santa 

and  Affordable  Housing 

Cruz  County,  California 

Greater  Collaborative 

County  of  Santa  Cruz  Human 

2280  Grass  Valley  Highway 

Resources  Agency 

Auburn,  CA  95603 

1000  Emeline  Avenue 

(916)924-0534 

Santa  Cruz,  CA  95060 

(831)454-4897 

Mr.  Sergei  Shkurkin 

County  of  Yolo 

Ms.  Alison  Glassey 

Yolo  County  Homeless  Coordinator 

Mendocino  County 

Yolo  County  Homeless  Coordinator 

P.O.  Box  839 

1029  Clark  Court 

Ukiah,  CA  95482 

Davis,  C  A  95616 

(707)  463-7733 

(916)837-9050 

Ms.  Michele  Gonzales 

Ms.  Jenny  Gomez 

Stanislaus  County  Housing  &  Support 

Napa  County  CoC,  Napa  County, 

Services  Collaborative 

California 

Stanislaus  County  Housing  Authority 

Napa  Housing  Authority 

P.O.  Box  581918 

2140  Jefferson  Street ,  Suite  A 

Modesto,  CA  95357 

Napa,  CA  94558 

(209)  557-2025 

(707)  257-9543 

Mr.  Chris  Becerra 

Ms.  Janet  Murray 

San  Joaquin  County  CoC 

Solano  County  CoC  Group 

1810  E.Hazelton  Avenue 

Chairperson 

Stockton,  CA  95205 

Solano  Safety  Net 

(209)468-3157 

Consortium-Community  Action 

Agency 

Ms.  Wendy  Goldberg 

City  of  Fairfield  Housing  Services 

San  Mateo  Homeless  CoC 

Fairfield,  CA  94533 

San  Mateo  County  Office  of  Housing 

(707)  428-7385 

262  Harbor  Boulevard,  Building  A 

Belmont,  CA  94002-4017 

Mr.  Thomas  P.  Tenorio 

(650)  802-3378 

Butte  County 

Community  Action  Agency  of  Butte 

County,  Inc. 

2255  Del  Oro  Avenue 

Oroville,  CA  95965 

(530)538-7559*105 
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California 

California 

Mr    Robert  J  Scott 

Mr    Mark  A.  Smith 

RcddinK-  Shasu  County 

City  of  Bakersfield  and  County  of  Kern, 

FaithWORKs 

CA 

1254  California  Street 

Community  Development  Program 

Redding.  CA  96001 

Department 

(530)242-1492 

County  of  Kern  -  Community 

Development  Program  Division 

Ms.  Karen  Olson 

2700  "M"  Street.  Suite  250 

Areata/  Humboldt  County 

Bakersfield,  CA  93301 

Arcau  House.  Incorporated 

(661)862-5021 

735  12th  Street ,  Suite  E 

Areata,  CA  95521 

Ms.  Cathy  Brudnicki 

(707)  822-4528 

Ventura  County  Homeless  and  Housing 

Coalition 

. 

Mr.  Mitchell  Netbum 

Ventura  County  Homeless  and 

Countv  of  Los  Angeles,  Ca 

Housing  Coalition 

Executive  Director 

PO.  Box  417 

Los  Anecles  Homeless  Services 

Camanllo,CA  9301 1-0417 

Authonty 

(805)493-2471 

548  S  Spnng  Street.  Suite  400 

Los  Angeles,  CA  9001 3 

Ms    Connne  Schneider 

(213)683-3333 

City  of  Long  Beach  CoC 

City  of  Long  Beach 

Mr.   Ron  Thurlow 

2525  Grand  Avenue 

Citv  of  San  Diego  Consonium 

Long  Beach,  CA  90815 

Homeless  Services  Administrator 

(562)570-4001 

Citv  of  San  Diego  -  Community 

Services 

Ms.  Eunice  Gray 

1200Third  Avenue,  Suite  924 

Pasadena  Community  Development 

San  Diego,  CA  92101 

Commission 

(619)533-6525 

Project  Planner 

City  of  Pasadena  -  Department  of 

• 

Ms.  Julia  Bidwell 

Planning  and  Development  Divisio 

County  of  Orange.  Ca 

100  North  Garfield,  Room  101 

Orange  County  Housing  & 

Pasadena,  CA  91 1()9 

Communitv  Development  Divisio 

(626)744-8300 

1770  North  Broadway 

Santa  Ana,  CA  92706-2646 

Ms    Cathy  Wellborn 

(714)480-2991 

County  of  Riverside 

Manager 

Ms    Patricia  Gabel 

Department  of  Public  Social  Services 

Countv  of  Santa  Barbara,  CA 

-  County  of  Riverside 

Santa  Barbara  County  Finance  and 

4060  Country  Circle  Drive 

Development  Division 

Riverside,  CA  92503 

105  East  Anapamu  Street,  Ri.x)m  105 

(909)358-5636 

Santa  Barbara,  CA  93 101 

(805)568-3522 

Ms.  Carolyn  Debevec 

County  of  San  Bernardino 

Staff  Analyst 

County  of  San  Bernardino  - 

Community  Services  Department 

686  East  Mill  Street 

San  Bernardino,  CA  924 1 5-0610 

(909)891-3862 

* 
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California 

Colorado 

Ms.  Peggy  Goldstein 

Mrs.  Lynn  Shine 

County  of  San  Diego  Consortium 

State  of  Colorado 

County  of  San  Diego  -  Department 

Colorado  Balance  of  Slate  Continuum 

of  Housing  and  Community  Departm 

of  Care  Advisory  Board 

3989  Ruffin  Road 

1313  Sherman  St.,  Room  518 

San  Diego,  CA  92 123 

Denver,  CO  80203 

(858)  694-8793 

(303)  866-2033 

Ms.  Shelley  Harrison 

Mrs.  Tracy  D.  Alanno 

City  of  Oxnard 

Metropolitan  Denver  Homeless  Initiative 

City  of  Oxnard  -  Housing  Department 

Colorado  Department  of  Human 

435  S.  D  Street 

Services 

Oxnard.  CA  93030 

4131  S.Julian  Way 

(805)  385-8044 

Denver,  CO  80236 

(303)  866-7361 

Ms.  Madalyn  Blake 

CityofGlendale 

Mrs.  Valorie  Jordon 

Director  of  Community  DeveloiJhient 

Colorado  Springs  CoC 

and  Housing 

30  South  Nevada  Ave,  Suite  601 

City  of  Glendale  -  Glendale  Housing 

Colorado,  CO  80903 

Authority 

(719)385-5336 

(818)548-2060 

Connecticut 

Ms.  Andrea  Roark 

Ms.  Deborah  MacKenzie 

County  of  Imperial 

Greater  Danbury  CoC 

Chair,  El  Centro  Regional  Task 

City  of  Danbury  Department  of 

Force  on  Homeless 

Welfare  &  Social  Services 

c/o  Imperial  Valley  Housing 

524  Main  Street 

Authority 

Danbury,  CT  068 10 

1401  D  Street 

(203)796-1580 

Brawley,  CA  92227 

(760)351-7000 

Mr.  Joe  Parente 

New  Haven 

Ms.  Dana  Lilley 

ESGW 

San  Luis  Obispo  County  CoC 

95  Hamilton  Street 

County  Consolidated  Plan 

New  Haven,  CT  065 11 

Coordinator 

(    )  777-2000*  231 

Department  of  Planning  and  Building 

County  Govemnient  Center 

Mr.  Crane  W.  Cesario 

San  Luis,  CA  93408 

Hartford  CoC 

(805)781-5715 

Capital  Region  Mental  Health  Center 

500  Vine  Street 

Hartford,  CT  061 12 

(860)  297-0874 

Ms.  Kathleen  Hunter 

""Bridgeport  CoC 

Department  of  Social  Services 

752  East  Main  Street 

Bridgeport,  CT  06608 

(203)  576-8475 
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Connecticut 

Delaware 

Ms    .Mindv  Gates 

Mr    Christopher  White 

Middletow.n-Middlesc\  C',< 

CoC  Delaware 

United  Wav 

Community  Service  Building 

100  Rivervie^v  Center.  Suite  185 

I(X)  W    lOth  Street 

Middleiov^n.CTr)6457 

Wilmington,  DE  19801 

(860)  346-8695 

(^02)654-0126 

Ms  Barbara  L  Gellcr 

Connecticut  Balance-of-State  (BOS)  CuC 

State  of  Connecticut  Depanment  ot 

District  of  Columbia 

Mental  Health  &  .-\ddiction  Svcs 

410Captial  .Avenue 

Mrs    Sue  Marshall 

Hartford,  CT  06 134 

District  of  Columbia  Homeless  Services 

(860)418-6813 

Executive  Director 

The  Community  Partnership  for  the                                       | 

Ms    Carole  .Antonet/ 

Prevention  of  Homelessness 

Norwalk  Area  Ct>C 

801  Pennsylvania  Ave.  SE  Ste  360 

Norwalk  Emergency  Shelter 

Washington.  DC  20002U 

4  Memtt  Street 

(202)543-5298 

Norwalk,  CT  06854                                                            , 

(203)866-1057                                                                    | 

Mrs    Karen  M    Cummings 

Florida 

New  London  County  COC 

Southeastern  Menial  Health  .Authontv 

Mr    Alexander  L  Young 

401  West  Thames  ST  Big  301 

Sarasota/Maniee  CoC 

Norwich,  CT  06360 

Executive  Director 

(860)  859-4649 

United  Way  of  Sarasota  County.  Inc 

1445  2nd  Street 

Sarasota,  PL  34236 

Mrs    Melissa  Gotell 

(941)366-2686 

Greater  Stamford/Greenwich  CoC 

Shelter  for  the  Homeless,  Inc 

Mr    James  Joyce 

597  South  Pacific  Street 

Tampa-Hillsborough  County  CoC 

Stamford,  CT  06901 

President 

(203)348-2792 

Homeless  Coalition  of  Hillsborough 

County 

Mrs    Ellen  P  Simpson 

2410  North  Tampa  Street 

New  Bntain  CoC 

lampa.  F-X  33602 

Fnendship  Service  Center 

(813)276-2976 

24 1-249  .Arch  Street 

New  Britain,  CY  0605  I 

Ms    Harnett  Chandler 

(860)225-0211 

Pinellas  County  CoC 

P.O  Box  10594 

Mrs    Cary  M   Duponi 

Clearwater,  FL  33757 

Bristol  CoC 

(727)447-6759 

United  Wav  of  West  Central 

Connecticut 

Ms    Cathv   Hatch 

10  Main  Street 

Polk/Hardee/Highlands  County  CoC 

Bristol,  Cr  06010 

Homeless  Coalition  of  Polk  County 

(860)582-9559 

835  North  Kentuckv 

Lakeland,  KY  V^KOl 

(863)687-8386 

1 

Federal  Register /Vol.  68,  No.  199  /  Wednesday,  October  15.  2003 /Notices 


59481 


Florida 

Florida 

Mr.  K.  David  McVey 

Ms.  Thresa  A.  Hogue 

Volusia  County  CoC 

Pensacola/Escambia/Santa  Rosa  County 

Coordinator 

CoC 

Volusia/Flagler  County  Coalition  for 

Homeless  Coalition  Coordinator 

die  Homeless 

P.O.  Box  17222 

P.O.  Box  6498 

Pensacola,  FL  32522 

Daytona  Beach,  FL  32 1 22 

(850)  439-3009 

(386)795-1278 

Mr.  Gary  Phillips 

Mr.  Lenore  Wilson 

Bekah's  Place/Seminole  County-Solo 

Okaloosa/Walton  CoC 

Treasurer 

Bridgeway  Center,  Inc. 

Bekah's  Place  Inc. 

137  Hospital  Drive 

804  Sweetwater  Club  Road 

Fort  Walton  Beach.  FL  32548 

Longwood,  FL  32779 

(850)  833-7447 

(407)  782-3364 

Ms.  Kay  Freeman 

Mr.  Gay  Williams 

Tallahassee/Leon  County  CoC 

Brevard  County  CoC 

Executive  Director 

Director 

Tallahassee  CoaHtion  for  die 

Housing  and  Human  Services 

Homeless,  Inc. 

Department 

438  W.  Brevard  Street 

2725  Judge  Fran  Jamiesson  Way,  Building 

Tallahassee,  FL  32302 

Viera,  FL  32940 

(850)  576-5566 

(321)633-2007 

Ms.  Marilyn  Gordon 

Ms.  Rosann  Fricks 

Orlando/OrangcADsceola/Seminole 

Ocala/Marion  County  CoC 

County  CoC 

United  Way  of  Marion  County,  Inc. 

Homeless  Services  Network  of 

P.O.  Box  1086 

Central  Florida 

Ocala,FL  34478-1086 

1510  East  Colonial  Drive,  Suite  201-W 

(352)  732-9696 

Orlando,  FL  32803 

(407)893-0133 

Ms.  Abby  Evert 

Pasco  County  CoC 

Mr.  James  A.  Hencin 

Catholic  Charities 

Gainesville/Alachua  County  CoC 

1423  Kass  Circle 

City  ofGainsville 

Spring  Hill,  FL  34606 

Mail  Station  #22,  P.O.  Box  490 

(352)  686-9897 

Gainesville,  FL  32602-0490 

(352)334-5031 

Mr.  Reginald  A.  Green 

Bradford  County 

Ms.  Louise  S.  Hubbard 

P.O.  Box  81 

Ft.  Pierce/St.  Lucie/Indian  River  County 

Starke.  FL  32091 

Executive  Director 

(904)  964-7339 

MPA 

2525  St.  Lucie  Avenue 

Ms.  Jean  Harden 

Vero  Beach,  FL  32960 

St.  Johns  County  CoC 

(772)  567-7790 

Emergency  Services  and  Homeless 

Coalition  of  St.  Johns  County,  In 

Ms.  Wanda  Lanier 

P.O.  Box  3422 

Jacksonville/Duval  County  CoC 

St.  Augustine,  FL  32085-3422 

Emergency  Services  and  Homeless 

(904)819-0059 

Coalition  of  Jacksonville 

900  University  Boulevard,  Nordi,  Suite  4 

Jacksonville,  FL  32211 

(904)  743-0740 

. 
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Florida 

Florida 

. 

Ms.  Hilda  M  Fernandez 

Ms    Evelyn  Cohan 

Miami-Dade  Countv  CoC 

Mental  Health  Assoc.  -  Miami-Dade  - 

Miami-Dade  County  Homeless  Trust 

Solo 

111  N.W    1st  St ,  27th  Fl   -  Suite  310 

President  of  Mental  Health 

Miami,  FL  33128 

Assoc  lalion  of  Dade  Cou 

(305)375-1490 

227  NE  17th  Street 

Miami,  FL  33 166 

Ms.  Marlene  Wilson 

(305)379-2673 

Broward  County  CoC 

Director 

Georgia 

Broward  County  Human  Services 

Depanment 

Mr    Douglas  E.  Carl 

1 15  South  Andrews  Avenue,  Room  433 

Atlanta  Tri-  Jurisdictional 

Ft.  Lauderdale,  FL  33301 

Fulton  County  Human  Services 

(954)357-6385 

Department 

1 15  Martin  Luther  King.  Jr.  Drive,  #400 

Ms.  .Ana  M.  Romillo 

Atlanta.  GA  30303 

Charlotte  County  CoC 

(404)  730-7944 

Executive  Director 

Charlotte  County  County  Homeless 

Mr  John  Bassett 

Coalition 

Georgia  CoC 

3880A  Tamiami  Trail 

GA  Department  of  Community 

. 

Port  Charles,  FL  33849 

Affairs 

(941)627-4313 

60  Executive  Park  South,  N.  E. 

, 

Atlanta,  GA  30329 

Mr.   Richard  L.  Fans 

(404)679-3170 

Lee  County  CoC 

, J. ■■ 

Senior  Planner 

Ms.  Joanne  Selgin 

Lee  Countv  Depanment  of  Human 

Athens-Clarke  County 

Services 

Athens-Clarke  County  HED 

83  Pondella  Road 

P  0.  Box  1868 

North  Ft.  Myers.  FL  33903 

Athens,  GA  30603 

(239)652-7930 

(706)613-3155 

Mr    Nelson  Read 

Ms.  Vicki  Johnson 

Monroe  County 

Augusta-Richmond  County 

Chairman  of  the  Board 

Homeless  Coordinator 

P  O.  Box  2990 

Augusta  Housing  and  Neighborhood 

Kev  West,  FL  33045-2990 

Development  Department 

\ 

(305)294-2648 

One  lOth  Street  Suite  430 

Augusta,  G A  30901 

Mr    Terrv  L  Bo/arth 

(706)821-1797 

Palm  Beach  Countv  CoC 

2200  N  Florida  Mango  Road,  Suite  102 

Ms.  Elizabeth  Dillard 

West  Palm  Beach,  FL  33049 

Columbus-Muscogee 

(561)656-4115  *  128 

Metropolitan  Columbus  Task  Force 

for  the  Homeless 

Ms.  Susan  Golden 

POBox  811 

Collier  Countv  CoC 

Columbus,  GA  31902 

City  of  Naples 

(706)571-3399 

735  8lh  Street 

South  .Naples,  FL  34 102 

(239t  213-104! 

I 

! 

- 

« 

i 
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. 1 

Georsia 

Idaho 

" 

~ 

Mr.  Bill  Hanson 

Mr.  Mike  Dittenber 

~ 

Cobb  County 

State  of  Idaho 

~ 

Special  Projects  Coordinator 

Idaho  Housing  and  Finance 

i                      '                         .                                     1 

Cobb  County  CDBG  Program  Office 

Association 

127  Church  Street,  Suite  270 

P.O.  Box  7899 

Marietta.  GA  30060 

Boise.  ID  83707-1899 

(770)  528^W40 

(208)331-4724 

Mr.  Craij  Cashman 

Savannah-Chatham 

P.  0.  Box  8936 

Illinois 

Savannah,  GA  31402 

(912)  790-3400 

Mr.  Matthew  Hansel 

McHenry  County 

\ 

Guam 

McHenry  County  Department  of 

Planning  and  Development 

Mrs.  Rebecca  Borja 

2200  North  Seminary  Avenue.,  Building  A 

Guam  Homeless  Coalition 

Woodstock,  IL  60098 

■ 

Planner  in 

(8  I5j  334-4560 

Guam  Housing  and  Urban  Renewal 

Authority 

Ms.  Vicki  Manson 

sr 

1 17  Bien  Venida  Avenue 

Rockford/Winnebago  County/  Boone 

i 

Sinaiana,GU  96910 

County 

'i                 ^ 

<67 1)475-1373 

CityofRockford 

; 

425  East  State  Street 

: 

Hawaii 

Rockford,  IL61104 

i 

(815)987-5690 

Mrs.  Sandra  J.  Miyoshi 

Statewide  Homeless  CoC 

Mr.  Robert  Anthony 

; 

Homeless  Programs  Section 

Lake  County  CoC 

Administrator 

Lake  County  Department  of  Planning, 

Housing  and  Community  Development 

Building ,  &  Development 

Corporation  of  Hawaii 

1 8  North  County  Street  -  6th  Floor 

677  Queen  Street,  Suite  300 

Waukegan.  IL  60085 

Honolulu,  HI  96813 

(847)  377-2152 

if 

(808)  832-5930 

Ms.  Karen  Rasmussen 

Mr.  Keith  Ishida 

Champaign-Urbana  and  Rantoul  CoC 

Partners  In  Care 

City  of  Urbana  Grants  Management 

Planner 

Division 

Department  of  Community  Services 

400  South  Vine  Street 

715  South  King  Street,  Suite  311 

Urbana.  IL  6 1801 

Honolulu.  HI  96813 

(217)384-2447*428 

(808)527-5092 

Mr.  Walter  Hunter 

Idaho 

Madison  County  CoC 

Madision  County  Community 

Ms.  Melanie  Curtis 

Development 

Boise  City/Ada  County 

1 30  Hillsboro  Avenue 

Boise  City  Ada  County  Housing 

Edwardsville.  IL  62025 

Authority 

(618)692-8940 

1276  River  Street,  Suite  300 

Boise,  ID  83702 

(208)  363-9726 

I 

— 
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Illinois 

Illinois 

Mr    Jav  Terry 

Ms    Karen  Zangerle 

Citv  of  Evanston  Illinois  CoC 

Central  Illinois  CoC 

Citv  of  EvanMon 

PATH 

2100  Ridge  Avenue 

201  Eiast  Groove  Street 

Evanston,  IL  60201 

Bloomington.  IL  61701 

(847)866-2955 

(309)828-1022 

Ms    Mar>  Gajcak 

Ms    Judy  Kren 

JolietAVill  County  CoC 

Heartland  CoC 

Continuum  Ccxirdinator 

SARA  Center 

Will  County  Center  for  Community 

1315  North  5th  Street 

Concerns 

Springfield,  IL  62702 

304  North  Scott  Street 

(217)523-2191 

Joliet.  IL  60432 

(815)722-0722  •  222 

_ . 

Mr    Philip  R.  Smith 

Dupage  County 

Ms.   Pamela  A  Schubach 

Adminstrator 

Peoria  Area  CoC 

Dupage  County  Human  Services 

YWCA  of  Peoria 

Division 

1013  West  Lake  Avenue 

42 1  North  County  Farm  Road 

Peoria.  IL  61614 

Whealon.IL  60187 

(309)685-7655 

(630)682-6918 

1 

Ms.  Thelma  Chalmers 

Ms    Linda  L.  Mitchell 

East  St.Louis/St  Clair  County  CoC 

South  Central  Illinois  Rural  CoC 

St  Clair  County  Interaovernment 

C  E  F  S.  Economic  Opportunity 

Grants  Depanment 

Corporation 

IQ  Public  Square  .Suite  200 

1805  South  Banker  Avenue 

Belleville.  IL  62220 

Effingham.  IL  62401 

(618)277-6790 

(217) 342-2193  »  120 

Ms.   Sue  Guio 

Mr.  Rav  Batman 

DeKalb  CoC 

Macon  County  CoC 
Dove,  Incorporated 

City  of  DeKalb  Community  Services 

Planner 

788  East  Clay  Street 

223  South  Fourth  Street-  Suite  A 

Decatur.  IL  62521 

DeKalb.  IL60115 

(217)428-6616 

(815)748-2060 

Mr    Mark  VanKerkhoff 

Mr    Jose  Sifuentes 

1        Kane  County 

Chicaeo  CoC 

Director 

Chicago  Department  of  Human 

Kane  County  Building  &  Community 

Services 

Services  Department 

1615  West  Chicago  .Avenue 

719  Batavia  Avenue 

Chicago.  IL  60622 

Geneva,  IL  60134 

(312)746-861  1 

(630)232-3451 

Ms    Rebecca  Dan- 

Ms    Mary  J  Black 

Cook  County  CoC 

Northwestern  Illinois  CoC 

Chairperson 

Project  NOW  ,  Incorporated 

Task  Force  on  Homelessnes>  m 

418  19th  Street 

Surburban  Cook  County 

RiKk  Island,  IL  61201 

887  East  Wilmette  Avenue.  Suite  E-2 

(^09)  793-6391  *  139 

Palatine.  IL  60074                                                            ^ 

(847)963-8910                                                                      i 
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Illinois 

Indiana 

Ms.  Suzan  Nash 

Ms.  Barbara  Jones 

West  Central  Illinois  CoC 

Fort  Wayne 

- 

Western  Illinois  Regional  Council- 

City-  County  Building 

Community  Action  Agency 

One  Main  Street  Room  880, 

223  South  Randolph 

Fort  Wayne,  IN  46802 

Macomb,  IL  61455 

(219)427-1140 

(309)  837-3941 

Ms.  Linda  Bookwalter 

Southern  Illinois  CoC 

Iowa 

Stopping  Women's  Abuse  Now 

(SWAN) 

Mr.  Russ  Kock 

1 1 14  South  West  Street 

City  of  Sioux  City 

Olney,  IL  62450 

City  of  Sioux  City  -  Community 

(161)839-2355*6 

Development  Division 

City  Hall  -  P.O.  Box  447 

Indiana 

Sioux  City,  lA  51102-0447 

(712)679-6283 

Mr.  Brian  Connor 

South  Bend/St.  Joseph  County 

Mr.  Russ  Kock 

The  Center  for  the  Homeless 

State  of  Iowa  -  Balance  of  the  State 

813  South  Michigan  Street 

City  of  Sioux  City  -  Community 

South  Bend.  IN  46601 

Development  Division 

(574)  282-8700 . 

City  Hall  -  P.O.  Box  447 

Sioux  City,  L\  51 102-0447 

Ms.  Lctty  Almodovar 

(712)679-6283 

Gary 

Department  of  Community 

Mr.  Lyie  A.  Schwery 

Development 

Greater  Des  Moines/Polk  County 

201  East  5th  Avenue.  Suite  E 

602  East  First  Street 

Gary.  IN  46402 

Des  Moines.  L\  50309 

(219)881-5075 

(515)237-1335 

. 

Ms.  Mary  Jenkins 

Evans  ville 

Department  of  Metropolitan 

Kansas 

Development 

INW  Martin  Luther  King  Jr.  Blvd.  Rm.  306 

Ms.  Cindy  L.  Nau 

Evansville.  IN  47708 

The  City  of  Lawrence 

(812)436-7823 

Neighborhood  Programs  Specialist 

P.O.  Box  708 

Ms.  Kimberly  Wize 

Lawrence,  KS  66044 

State  of  Indiana 

(785)832-3108 

Executive  Director 

Indiana  Housing  Finance  Authority 

Ms.  Brenda  Shivers 

1 15  West  Washington  ,  Suite  1350  South  T 

Wyandotte  County  -Kansas  City 

Indianapolis,  IN  46204 

Unified  Government  of  Wyandotte 

(317)232-7117 

County  /  Kansas  City 

701  North  7th  Street 

Ms.  Julie  Slaughter 

Kansas  City,  KS  66101 

Indianapolis 

(913)573-5114 

City  of  Indianapolis 

200  East  Washington  Street.  Suite  1841 

Indianapolis.  IN  46204 

(317)327-5701 
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Kansas 

Kentucky 

Ms.  Beth  Oaks 

Mr    Barry  Grosshcim 

Citv  of  Wichita-  Sedgwick  County 

City  of  Covington  CoC 

United  Way  of  the  Plains 

The  Partnership  Center,  Limited 

245  North  Water 

638  Madision  Avenue 

, 

Wichita,  KS  67202 

Covington,  KY  41011 

(316)267-1321 

(859)426-0001 

d 

Ms.   Knsten  Hellebust 

Louisiana 

City  of  Topeka-Shawnec  County 

Dcoartment  of  Housing  and 

Ms.  Andrea  McFaul 

Neiehborhood  Development 

Acadiana  Region  IV 

707  Southeast  Quincy  Avenue,  3rd  Roor 

President 

Topcka.  KS  66603 

P  O.  Box  3936 

1 

(785)  368-4462 

Lafayette,  LA  70502 

(337)262-4130 

Ms.  Amy  Apitz 

State  of  Kansas 

Ms    Linda  B.  Banks 

Kansas  Deoartment  of  Commerce  and 

Southwest  Louisiana  Region  V 

Housing 

Southwestern  Louisiana  Homeless 

1000  Southwest  Jackson  Street,  Suite  100 

Coalition,  Inc. 

Topeka,KS  66612-1354 

P  O  Box  3052 

(785)  296-7236 

Lake  Charles,  LA  70602 

(337)433-6282 

Ms.  Carol  Smith 

Johnson  County 

Ms    Carolyn  Stawasz 

United  Community  Services  of 

Northwest  Louisiana 

Johnson  County 

C/O  Housing  Authority  of  Bossier 

12351  West  %th  Terrace,  Suite  200 

805  1  St  Street  East 

Lenexa,KS  66215 

BossierCity,LA71111 

"■ 

(913)438-4764 

(318)549-1556*20 

Kentucky 

Ms    Margaret  Reese 

\ 

New  Orleans/Jefferson  Pansh  CoC 

Ms    Natalie  Hutcheson 

Unity  for  the  Homeless 

Commonwealth  of  Kentucky  CuC 

2475  Canal  Street,  Suite  300 

Kentucky  Housing  Corporation 

New  Orleans,  LA  701 19 

1231  Louisville  Road 

(504)821-4496  •  107 

Frankfort,  KY  40601 

(502)  564-7630  •412 

Ms    Kathenne  Martin 

Baton  Rouge 

Ms.   Senlin  E  Ward 

1220  Main  Street 

Louisville/Jefferson  County  CoC 

Baton  Rouge,  LA  70802 

The  Coalition  for  the  Homeies.s 

(225)344-6345 

. — — . 1 

Incorporated                                                                        1                                                                     

1115  South  Fourth  Street,  3rd  Rotir 

Ms    Judy  Bell 

Louisville.  KY  40203 

Northeast  Louisiana 

> 

(502)589-0190 

PresidentyCEO 

YWCA  of  NELA 

Ms.  Irene  Gooding 

1515  Jackson  Street 

Lexington/  Fayette  Countv  Cl<1 

Monroe,  LA  7 1202 

200  East  Mam  Street 

(318)651-9314 

Lexington,  KY  40507 

(859) 258-3079 

« 

• 

V^ 
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Louisiana 

Maryland 

Ms.  Anne  Magnuson 

Mr.  Alex  Boston 

Slidell/Livingston/St.  Helena 

City  of  Baltimore  CoC 

Northlake  Community  Development 

417  East  Fayette  Street,  Room  1211 

Corporation 

Baltimore,  MD  21202 

606  Rue  Chalet 

(410)396-3757 

Hammond.  LA  70403 

(985)419-8082 

Mrs.  MaryLee  Bradyhouse 

Harford  County  CoC 

Mr.  James  Gallagher 

Harford  County  Dept.  of  Community 

Central  Louisiana  Homeless  Coalition 

Services 

Board  Memeber 

220  S.  Main  Street 

P.O.  Box  5186 

Bel  Air,  MD  21014 

Alexandria,  LA  71307 

(410)638-3389 

(318)445-8281 

Ms.  Kathleen  M.  Koch 

Mr.  Kent  St.  Germain 

Anne  Arundel  County  CoC 

Houma-Terrebonne  Region  III 

Arundel  Community  Development 

Gulf  Coast  Teaching  Family  Services, 

Services,  Inc. 

Inc. 

2660  Riva  Road 

154  North  Hollowood  Road 

Annapolis,  MD  21401 

Houma,  LA  70361 

(410)222-7608 

(985)851-4488 

Ms.  Sharon  C.  Dawson 

Maine 

Howard  County  CoC 

Department  of  Citizen  Services 

Ms.  Jona  Dorso 

6751  Columbia  Gateway  Drive 

State  of  Maine 

Columbia,  MD  21046 

Maine  State  Housing  Authority 

(410)313-6411 

353  Water  Street 

Augusta,  ME  04330 

Ms.  Sandy  Monck 

(207)  626-4690 

Baltimore  County  CoC 

Baltimore  County  Office  of 

Mr.  Edward  A.  Barrett 

Community  Conservation  Drumcastle 

City  of  Bangor 

Cent 

City  Manager 

6401  York  Road,  2nd  Floor 

City  of  Bangor  Maine 

Baltimore,  MD  21212 

73  Harlow  Street 

(410)887-6605 

Bangor,  ME  04401 

(207)  945-4400 

Mr.  Michael  Ritter 

Carroll  County  CoC 

Mr.  Robert  Duranleau 

Department  of  Citizen  Services 

City  of  Portland 

10  Distillery  Drive,  Suite  101 

City  of  Portland 

Westminster,  MD  21 157 

196  Lancaster  Street 

(410)386-3600 

Portland,  ME  04101 

(207)775-7915 

Ms.  Margaret  Diem 

Maryland 

Cecil  County  CoC 

Cecil  County  Department  of  Social 

Ms.  Kathleen  Powell 

Services 

Allegany  County  CoC 

170  East  Main  Street 

Frostburg  State  University 

Elkton.MD  21921 

101  Braddock  Road 

(410)996-0250 

Frostburg,  MD  21502 

(301)687-4697 
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Maryland 


Mr.   Harrv  S.  Lancaster 


Charles/Calveri/Sl  Marvs  County  CoC 


Three  Oaks  Center 


P.O  Box  705 


Lexington  Park.  MP  20653 


(301)863-9535 


Mr.  Michael  Spurrier 


Fredenck.MD  21701 


1301)694-1506 


Ms.  Lonng  E.  Young 

Garrett  County  CoC 

Garrett  County  Community  Action 


Committee.  Inc. 


104  E  Center  Street 
Oakland,  MD  21550 


(301)334-9431 


Ms.  Nancy  Zinn 


Mid-Shore  Regional  CoC 

Director 

Mid-Shore  Menial  Health  Systems, 


Inc 


8221  TeaJ  Dnve,  Suite  203 


Easton,MD  21601 


(410)770-4801 


Ms    Glenda  S  Helman 
Washington  County  CoC 


Washington  County  Community  Action 


Council,  Inc 


101  Summit  Avenue 


Hagerstown,  MD  21740 


(301)797-4161  *  127 


Ms.  Greta  Rolland 


Wicomico/Somersety.Vorcester  County 


CoC 


Dtrector  of  Operations 


Somerset  County  Health  Department 


7920  Cnsfield  Highway 


Westover,  MD21871 


(410)651-5660 


Mrs    Hillary   Lindeman 


Prince  George  County.  Maryland 


Pnnce  Geroge's  County  Department  o\ 


S(x:ial  Services 


805  Bright-seat  Road 


Landover.  MD  20785 


(301)909-6330 


Maryland 


Mr    Dudley  Warner 


Montgomery  County,  Maryland 


Department  of  Health  and  Human 


Services 


130  Piccard  Drive 


RcK-kvilie,  MD  20850 


(240)777-4231 


Massachusetts 


■Mrs    Eliza  F.  Greenberg 


City  of  Boston 


26  Court  Street  8th  Floor 


Boston,  MA  02 108 


(617)635-0253 


Ms.  Margaret  Keller 


Franklin  Hampden  CoC 


City  of  North  Hampton 


!10  Main  Street 


Northhampton.  MA  01060 


(413)587-1288 


Mrs    Olivia  Lysons 


Lynn  PACT  (People  Acting  as  a 


Collaborative  Team) 


Lynn  Housing&  Neighborhood 


Development 


10  Church  Street 


Lynn.  MA  01902 


(781)477-2800*  126 


Mrs.  Caronanne  Procaccmi 


Cape  &  Islands  Coordinating  Council  for 


the  Homeless 


1 5  Enterprise  Road 


Hyannis,  MA  02601 


(508)771-1727 


Mrs    Kathlenn  A.  Lingenberg 


City  of  Springfield,  Massachusetts 


8 1  State  Street 


Springfield,  MA  01 103 


1413)787-6500 


Mr    Patrick  J.  Sullivan 


City  of  New  Bedford.  Massachusetts 


Director 


Office  of  Housing  and  Community 


Development 


608  Pleasant  Street 


New  Bedford.  .MA  02740 


(508)979-1581 
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Massachusetts 

Massachusetts 

Mrs.  Grace  Carmarl 

Mr.  Philip  Brodner-Giroux 

Worcester  County  Massachusetts 

Malden/Medford/Essex  CoC 

7-11  Bellevue  Street 

Executive  Director 

Worchester,  MA  01609 

Tri-City  Community  Action  Program 

(508)791-7265 

110  Pleasant  Street 

Maiden,  MA  02148 

Mr.  Bradley  K.  Gordon 

(781)322-4125 

Berkshire  County  CoC 

BCRHA 

Mr.  James  T.  Cuddy 

150  North  Street  Suite  28 

Framingham/Waltham  CoC 

Pittsfield,  MA  01201 

South  Middlesex  Opportunity  Council 

(413)443-7138 

300  Howard  Street 

Framingham,  MA  01720 

(508)  620-2300 

Mrs.  Linda  King 

City  of  Lowell,  Massachusetts 

Division  of  Planning  and 

Mrs.  Judith  Taber 

Development,  City  of  Lowell 

City  of  Fall  River,  Massachusetts 

50  Arcand  Drivw 

Steppingstone,  Inc 

Lowell,  MA  01852 

466  North  Main  Street 

(978)446-7160 

Fall  River,  MA  02720 

(508)  674-2788 

Mrs.  Stephanie  Ackert 

City  of  Cambridge 

Ms.  Mary  Ostefman 

Director  of  Planning  and  Development 

Commonwealth  of  Massachusetts 

Department  of  Human  Service 

One  Ashburton  Place  Room  1 109 

Programs 

Boston,  MA  02108 

5 1  Inman  Street 

(617)727-7600 

Cambridge.  MA  02 139 

(617)  349-6204 

Mrs.  Dharmena  Downey 

'     Somerville  CoC 

Mr.  Kevin  Hurley 

Director  of  Housing 

Essex  CoC 

Office  of  Housing  and  Community 

City  of  Peabody  Conununity 

Development 

Development  Department 

50  Evergreen  Avenue 

24  Lowell  Street 

Somerville,  MA  02145 

Peabody,  MA  01960 

(617)625-6600*2580 

(978)  538-5774 

Ms.  Amy  Yuhasz 

Mrs.  Nancy  Callanan 

Brookline/NewionAVatertown  CoC 

Quincy  and  Weymouth  Consortium 

Development  Program  Manager 

Planning  Department 

City  of  Newton 

1305  Hancock  Street 

1000  Commonwealth  Avenue 

Quincy,  MA  - 

Newton,  MA  02459-1449 

(617)376-1372 

(617)796-1122 

Mr.  Thomas  Galligoni 

Ms.  Colleen  Doherty 

City  of  Lawrence 

Greater  Attleboro  and  Taunton  CoC 

Director 

Director 

Lawrence  Office  of  Planning  and 

Taunton  Housing  Authority 

Development 

30  Olney  Street 

225  Essex  Street 

Taunton,  MA  02780 

Lawrence,  MA  01840 

(508)  823-6308  *  222 

(978)794-5891 
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Massachusetts 

Michigan 

Mr    Patrick   Hamilton 

Mr    Maurice  Weitekamp 

Brockton  Area  Homeless  Planning                            ^ 

Grand  RapidsAVyoming  &  Kent  County 

Group  CoC 

CoC 

Old  Colony  Planning  Council 

The  Salvation  Army 

70  Sch<xil  Street 

1215  East  Fulton 

Brockton.  MA  02301-4097 

Grand  Rapids.  MI  49503 

1508)583-183? 

(616)459-0042 

Michigan 

Mr    Chuck  Vhek 

Kalama/oo  County  CoC 

Mr    Chuck   Kietfer 

Local  Initiatives  Support  Corporation 

State  of  Michigan  CoC 

!  19  North  Church  Street.  Suite  201 

1        Homeless  Program  CeKirdinator 

Kalamazoo,  MI  49007 

Michigan  State  Housing  Development 

(616)  343-5472 

Authority                                                                                  i 

735  East  .Michigan  .Avenue 

Mr    Paul   Flam 

Lansing.  MI  48909 

Lansing,  East  Lansing/Ingham  County 

(517)335-4473 

CoC 

1  24  West  Michigan  Avenue  4th  Floor 

Ms    Tamara  Scott 

Lansing.  MI  48933 

City  of  Detroit  CoC 

(517)483-4477 

Homeless  .Action  Network  of  Detroit 

i        16630  Wyomine 

Mr    Mark  Robv 

Detroit.  .Ml  48221 

.Ann  .ArborAV'ashtenaw  County  CoC 

|313)  862-8(U2 

\\ashtenaw  County  Planning 

Department 

Ms.   Jennifer  D  Lepard 

705  North  Zeeb  Road 

Out  •  VVavne  County  CoC 

Ann  Arbor.  MI  48  107 

Way  ne- Metro  CAA 

(7.M)  994-2435 

212!  Biddle  Avenue  .  Suite  102 

Wyandt)tte.  .Mi  48192 

Mr    Jim  .Adams 

i734i 246-2280 

Saginaw  County  CoC 

Veteran's  .Adminslration  Hospital 

Ms    Gail  A  Laulle 

1500  Weiss  Street 

Macomb  County  CoC 

Saginaw.  Ml  48602 

21885  Dunham  Road  ,  Suite  10                                         , 

(989)497-25{X)  *  3772 

Clinton  Township.  .MI  48036                                                | 

- 

(586)783-0916 

Mr    Jae  Guelschow 

Lenawee  County  CoC 

Ms.   Kathv  Williams 

Chair 

Oakland  County  CoC 

CoC  Planning  Committee 

Oakland  County  Community  &.  Home 

1040  South  Winter  Street.  Suite  3013 

Improyement 

.Adrian.  MI  49221 

1200  North  Telegraph.  Building  38E 

(.SI  7)  264-6404 

Pontiac,  .MI48341-0414 

(248) 858-1  189 

Ms    Kristin  Brady 

Traverse  City/Antnm  &  Leelanau 

Ms    Michele  ODell 

County  CoC 

Rint/Genesee  County  CoC 

Northwest  Michigan  Human  Services 

Metro  Housing  Partnership. 

.Agency 

Incoqxirated 

3963  Three  Mile  Road 

519  Mott  Foundation  Building                                            i 

Traverse  City.  MI  49686 

Rint,  MI  48502                                                                   , 

(231)947-3780 

(810)767-4622  '  25 
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Michigan 

Minnesota 

Ms.  Cyndy  Rankinen 

Mr.  Mark  Hendenckson 

Marquette  &  Alger  County  CoC 

Minneapois/Hennepin  County  CoC 

Women's  Center 

Hennepin  County  Housing 

1301  South  Front  Street 

Envelopment 

Marquette,  MI  498SS 

417  North  Fifth  Street.  Suite  320 

(906)225-1346 

Minneapolis,  MN  55401-1362 

(612)348-2199 

Ms.  Diane  Beckley 

Battle  Creek/Calhoun  County  CoC 

Mr.  Jim  Ramsey 

77  East  Michigan  Avenue 

St.  Paul/Ramsey  County  CoC 

Banie  Creek,  MI  49014 

Ramsey  County  Human  Services 

(616)966-3315 

Department 

160  E.  Kellogg  Blvd.,  #9500 

Ms.  Marcie  Giraud 

Saint  Paul.  MN  55101 

Monroe  County 

(651)266-4116 

Monroe  County  Opportunity 

Program  (MCOP) 

Mr.  Gale  McEvoy 

1 140  South  Telegraph  Road 

Southeast/South  Central  Minnesota 

Monroe,  MI  48161 

Regional  CoC 

(734)241-2777 

Three  Rivers  Community  Action.  Inc. 

1414  North  Star  Drive 

Ms.  Susan  P.  Johnson 

Zumbrota,  MN  55992 

Muskegon  County  CoC 

(507)732-7391 

Executive  Director 

Everywoman's  Place ,  Incorporated 

Ms.  Maribeth  Lundeen 

1221  West  Laketon 

Dakota  County  CoC 

Muskegon.  MI  49441 

DakoU  County  Social  Services 

(231)759-7909 

14955  Galaxie  Avenue 

Apple  Valley.  MN  55124 

Mr.  Robert  Powell 

(952)891-7463 

Jackson  City/Jackson  County  CoC 

JCCX:  Chairperson 

Ms.  Patty  Beech 

c/o  Florence  Crittenton  Services 

Northeast  Minnesota  CoC 

1603  Lansing  Avenue 

Arrowhead  Regional  Development 

Jackson,  MI  49202 

Conunission 

(517)787-3500 

702  Third  Avenue  South 

Virginia.  MN  55792 

Mr.  Glenn  Ashley 

(218)529-7538 

Branch  County  CoC 

P.O.  Box  190 

Ms.  Lisa  Graphenteen 

Coldwater,  MI  49036 

Central  Minnesota  CoC 

(517)279-7531 

Central  Minnesota  Housing 

Partnership 

Mr.  Steve  Thomas 

810  West  St.  Germain  #303 

Ionia  &  Montcalm  County  CoC 

St.  Cloud,  MN  56301 

Eight  CAP,  Incorporated 

(320)  259-0393 

904  Oak  Drive-  Turk  Lake 

Greenville,  MI  48838 

Ms.  Jan  Delage 

(616)754-9315 

Northwest  Minnesota  CoC 

Director  of  Community  Services 

Ms.  Pat  Green 

Tn-Valley  Opportunity  Council,  Inc. 

Livingston  County  CoC 

102  North  Broadway,  PO  Box  607 

c/o  OLHSA 

Crookston,MN  56716 

2300  East  Grand  River  ,  Suite  107 

(218)281-5832 

Howell.  MI  48843 

(810)231-3491 
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Minnesota 

Mississippi 

Ms.  Sue  Speakman 

Ms.  Patricia  Colweil 

Anoka  County  CoC 

Hinds  County  CoC 

2100  3rd  Avenue 

Planning  &  Development  Director 

Anoka,  MN  55303-2265 

Hinds  County  Human  Resource 

(763)  323-5708 

Agency 

P  O  Box  22657 

Ms.   Denise  Hanson 

Jackson,  MS  39225 

West  Central  Minnesota  CoC 

(601)923-3930 

c/o  West  Central  Minnesota  Housing 

Pannership 

Ms    Shirley  J.  DeVille 

1500  N  Union  Avenue.  Memorial  BIdg  3D 

Mississippi  Balance  of  State  CoC 

Fergus  Falls,  MN  5653'' 

Multi  County  Community  Service 

(218)998-6322 

Agency,  Incorporated 

P  O  Box  905 

Ms    Lisa  Potswald                                                                     Meridian,  MS  39301 

St  Louis  Countv  Continuum  of  Care 

(601)483-4838 

St  Louis  Countv  Planning 

227  West  First  Street 

Ms    Aletha  Burge 

Duluth,  MN  55802 

Gulf  Coast  Regional  CoC 

(218)725-5009 

L'nited  Way  of  South  Mississippi 

PO  Box  2128 

Mr.  Judson  Kenyon 

Gulfport,  MS  39505 

Scott-Carver  Countv  CoC 

(228)863-4884 

Scott-Carver- Dakota  CAP  .Agency 

7 1 2  Canterbury  Road 

Missouri 

Shakopee,  MN  55379 

(952)997-4804 

Ms.  Patricia  Ferrell 

St.  Louis  County  CoC 

Ms    Anne  Folev 

Department  of  Human  Services 

Southwest  Minnesota  CoC 

CoC  Coordinator 

(314)615-7258 

Southwest  Minnesota  Housing 

Partnership 

Mr    William  F.  Siedhoff 

2401  Broadway  Avenue 

City  of  St.  Louis 

Slayton,MN  56172 

Director  of  Human  Services 

(507)  836-8673 

634  North  Grand,  Suite  720 

St  Louis,  MO  63103 

Ms.  Tina  Bayonet 

(314)612-5900 

Washington  County  CoC 

Community  Planning  and 

Ms    Deborah  Beste 

Development 

Columbia/Boone  County  CoC 

14949  62nd  Street  North,  PO  Box  30 

Executive  Director 

Stillwater,  MN  55082 

Phoenix  Programs 

(651)430-6529 

409  Vandiver  West ,  Building  7,  Suite  10 

Columbia,  MO  65202 

(573)  875-8880 

Mr    Virgil  Hill 

Greater  Springfield 

Community  Partnership  of  the  Ozarks 

330  N  Jefferson  Avenue 

Springfield,  MO  65806 

(417)888-2020 
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Missouri 

Montana 

Ms.  Karia  Lee  Basta 

Mr.  Robert  Buzzas 

State  of  Missouri  CoC  -  Non-Metro/Rural 

State  of  Montana  CoC 

Department  of  Mental  Health  - 

321  E.  Main,  Suite  316 

Housing 

Bozeman,  MT59715 

1706  East  Elm  Street 

(406)586-1572 

Jefferson  City.  MO  65102 

(573)751-8208 

Mr.  Stan  Heater 

Nebraska 

Jasper/Newton  County  CoC 

Economic  Security  Corporation 

Mr.  David  Thomas 

302  Joplin  Street 

City  of  Omaha 

Joplin,  MO  64801 

Omaha  Planning 

(417)781-0352 

1819  Farnam  Street,  Suite  11 00 

Omaha,  NE  68183 

Ms.  Sue  Johnson 

(402)  444-6829 

Greater  St.  Joseph  CoC 

City  of  Joseph 

Mr.  Bradd  Schpieichel 

1 100  Frederick  Avenue 

City  of  Lincoln 

St.  Joseph,  MO  64501 

Urban  Develoment  Department 

(816)271-4643 

129  North  10th  Street.  Room  1 10 

Lincoln,  NE  68508 

Ms.  Cynithia  M.  Lercom 

(402)441-7856 

Kansas  City/Jackson  County 

Homeless  Services  Coalition  of 

Ms.  Sharon  C.  Fox 

Greater  Kansas  City 

Southwest  Region  of  the  Nebraska  CoC 

One  West  Armour  Boulevard 

16  West  11th  Street 

Kansas  City,  MO  641 11 

Kearney,  NE  68848- 1741 

(816)561-0791 

(308)865-1355  *  133 

Ms.  Adrian  Hoins 

Mr.  Mark  Riley 

Southeast  Nebraska  CoC 

Independence  CoC 

Blue  Valley  Community  Action,  Inc. 

Comprehensive  Menial  Health 

P.O.  Box  273 

Services 

Fairbury,  NE  68352 

10901  E.  Winner  Road 

(402)729-2278*  106 

Indepedence,  MO  64052 

(816)254-3652 

Ms.  Janet  Merrifield 

Nevada 

Henry  County 

Program  Manager 

Mrs.  Shawna  Parker 

F.A.I.T.H.,  Inc. 

Southern  Nevada  CoC 

1007  South  Second  Street 

Clark  County  CRM 

Clinton,  MO  64735 

500  So.  Grand  Central  Pkwy,  Box  55 1 2 1 2 

(660)  885-6067 

Las  Vegas,  NV  89155-1212 

(702)  455-5025 

Ms.  Kim  Lawson 

Northland  CoC 

Mrs.  Kelly  A.  Marschall 

Platte  County  Economic  Commission 

Reno  Area  Alliance  for  the  Homeless 

7505  NW  Tiffany  Spring  Parkway.  Suite  21 

Social  Entrepreneurs.  Inc 

Kansas  City,  KS  64153 

6121  Lakeside  Drive  Suite  160 

(816)891-8770 

Reno,  NV  895 1 1 

(775)324-4567 
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Nevada 

New  Jersey 

Mr    Kelly  A  Marschail                                               ' 

Mr    Thomas  Sauerman 

Rural  Nevada  CoC 

Camden  City/Camden  County 

Social  Entrepreneurs,  Inc 

Chairn.an 

6121  Lakeside  Drive,  Suite  160 

Homeless  Network  Planning 

Reno,  NV  895 1  1 

Committee 

(775)  324-4567 

6981  North  Park  Drive,  Suite  309-10 

Pennsauken.NJ  08109-4212 

New  Hampshire 

(856)663-3998 

Mr    LarKe  dePlante 

Mr    Alfred  R  Restaino 

State  of  New  Hampshire 

Essex  County  CoC 

Director 

50  South  Clinton  Street,  4th  Floor,  Suit 

Office  of  Homeless  and  Housmg 

East  Orange,  N J  070 18 

Services 

(973)395-8450 

Division  of  Behavioral 05  Pleasant  Street 

Concord,  NH  03301 

Ms    Darice  Toon-Bell 

(603)271-5043 

Jersey  City/Hudson  County  CoC 

Director 

Ms    Maureen  \  Beauregard 

Div  Comm.  Dev. 

City  of  Manchester                                                              !        30  Montgomery  Street,  Room  404 

President                                                                                     Jersey  City.  NJ  07302 

Manchester  Continuum  of  Care 

(201)547-5916 

CO  Families  in  Transi  1  22  market  Street 

Manchester,  NH  03101 

Ms    Bridget  Stillwell-Kennedy 

(603)641-9441 

Middlesex  County  CoC 

Middlesex  County  Human  Services 

Mr    Peter  Kelleher 

Administration  Building  -  5th  Floor,  JFK 

Citv  of  Nashua 

New  Brunswick,  NJ  08901 

Harbor  Homes,  Inc 

(732)745-4228 

12  Amherst  Street 

Nashua,  NH  03064 

Ms    Virginia  A.  Edwards 

(603)882-3616                                                                           Monmouth  County 

Monmouth  County  Community 

New  Jersey 

Development 

Hall  of  Records  Annex,  One  East  Main  Str 

Mr    John  McLernon 

Freehold,  NJ  07728 

Atlantic  County  Q^ 

(732)431-7490 

1333  Atlantic  Avenue 

Atlantic  Citv,  .N'J  08401 

Ms    Laura  Horchak 

(609)645-7700*4518 

Moms  County 

County  of  Moms 

Ms.   Angela  Drakes 

PO  Box  900 

Bergen  County 

Momsiown,  NJ  07963-0900 

Program  Development  Specialist 

(973)285-6851 

25  East  Salem  Street 

Hackensack,  NJ  07601 

Ms    Pat  Lane 

(201)646-2559 

Ocean  County  CoC 

Planning  Department  -  County  of 

Ms    Ann  Kline 

Ocean 

Burlington  County 

PO  Box  2191 

Burlington  County  Communiiv 

Toms  River,  NJ  08754-2191 

Development 

(732)  929-2054 

795  Woodlane  Road,  Wcsthampton 

Mount  Holly,  NJ  08060 

(609)  265-5072 
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New  Jersey 

New  Mexico 

Ms.  Ellen  McGovern 

Ms.  Valorie  Vigil 

Passaic  County  CoC 

Albuquerque  CoC 

New  Jersey  Community  Development 

Director 

13  1/2  Van  Houten  Street,  Suite  200 

Department  of  Family  &  Community 

Paterson,  NJ  07505 

Services  -City  of  Albuquerque 

(973)  225-0555 

P.O.Box  1293 

Albuquerque,  MN  87103 

Ms.  Rosalee  Yurasko 

(505)  768-2860 

Somerset  County 

Community  Development  Office 

Mr.  Hank  Hughes 

78  West  Main  Street,  2nd  Floor 

Sute  of  New  Mexico 

Somerville,  NJ  08876 

New  Mexico  Coalition  to  End 

(908)231-7039 

Homelessness 

P.O.Box  865 

Mr.  Ollie  Green 

Santa  Fe,  NM  87504 

City  of  Trenton  CoC 

(505)  982-9000 

Director  Community  Relations  & 

Social  Srvs. 

224  East  State  Street 

Trenton,  NJ  08609 

New  York 

(609)  989-3349 

Ms.  Patricia  Connelly 

Ms.  Rosita  Fletcher 

Rochester  -  Monroe  County 

Union  County  CoC 

Monroe  County  DDS. 

Divison  Director 

1 1 1  Westfall  Road 

Department  of  Human  Services, 

Rochester,  NY  14620 

Division  of  Planning 

(585)  274-6627 

Administration  Building 

Elizabeth,  NJ  07207 

Mr.  Anthony  T.  Barbaro 

(908)  527-4857 

City  of  Elmira 

215  E.  Church  Street 

Mr.  Cris  Erwin 

Elmira,  NY  14901 

Warren  County 

(607)734-9784*129 

Director 

Easter  Seals,  New  Jersey 

Mr.  Bradley  S.  Bridge 

Saratoga  County  -  City  of  Saratoga 

(732)  257-6662 

Springs 

Community  Development  Director 

Ms.  Aimee  P.  Hoch 

City  of  Saratoga  Springs 

Hunterdon  County 

City  Hall  -  474  Broadway 

Director 

Saratoga  Springs,  NY  12866 

Easter  Seals 

(518)587-3550*575 

1  Kimberly  Road 

East  Brunswick,  NJ  08210 

Ms.  Linda  Glassman 

(732)  257-6662 

City  and  County  of  Albany 

Albany  County  Coalition  on 

Ms.  Pat  Devaney 

Homelessness 

Cape  May  County  CoC 

c/o  CARES,  Inc.  85  Watervliet  Avenue 

Director 

Albany,  NY  12206 

Cape  May  County  Department  of 

(518)489-2312 

Human  Services 

4  Moore  Road 

Cape  May  Court  House,  NJ  08210 

(609)465-1055 
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New  York 

New  York 

Ms    Candy  Plants 

Ms.  Carole  Coppens 

Cattaraugus  County  CoC 

Broome  CountyATity  of  Bingha/nton 

Cattaraugus  Cominunity  Action,  Inc 

Exexcutive  Director 

25  Jefferson  Street 

YWCA 

Salainanca,  NY  14779 

80  Hawley  Street 

(716)945-1041  *  15 

Binghamton,  NY  13901 

(607)  772-0340  *  227 

Ms    Kim  Dupcak 

Syracuse/Clay/Onondaga  County  CoC 

Ms.  Linda  Glassman 

Interreligious  Council 

City  of  Troy  and  Rensselaer  County 

3049  East  Genesee  Street 

Rensselaer  County  Homeless 

Syracuse,  NY  1 3224 

Coalition 

(315)449-3552*  106 

c/o  YMCA  of  Troy-Cohoes 

Troy,  NY  12180 

Mr    Kevin  Williams 

(518)489-2312 

Steuben  County  CoC 

The  Institute  for  Human  Sevices 

Mr    Martin  Teller 

6666  County  Road 

Ontario  and  Wayne  Counties,  CoC 

Bath,  NY  14810-7722 

Finger  Lakes  Addictions  Counseling 

(607)  776-9467 

and  Referral  Agency,  Inc 

28  East  Main  Street 

Ms.  Linda  Glassman 

Clifton  Spnngs,  NY  14432 

City  and  County  of  Schenectady,  CoC 

(315)462-9466 

c/o  United  Way  of  Schenectady.  Inc 

650  Franklin  Street 

Mr    Thomas  J.  Whitney 

Schenectady,  NY  12301 

Chautauqua  County  CoC 

(518)489-2312 

Executive  Director 

Southern  Tejr  Environments  for 

Living,  Inc 

Mr    William  T  OConnell 

715  Central  Avenue 

Ene  County  CoC 

Dunkirk.  NY  14048 

Ene  County  Commission 

(716)366-3200 

Home  less ness 

190  Franklin  Street 

Ms.  Cheryl  Blacklock 

Buffalo,  NY  14202 

Niagara  County  CoC 

(716)852-6120*270 

YWCA  of  Niagara 

32  Cottage  Street 

Ms.   Kelly  A  Beil 

Lockport,  NY  14094 

Allegany  County  CoC 

(716)433-6717 

ACCORD  Corporation 

84  Schuyler  Street,  PO  Box  573 

Mr    Bill  DiSefano 

Belmont,  NY  14813 

New  York  City  Coalition  on  the  CoC 

(585)  268-7605 

Department  of  Homeless  Services 

33  Beaver  Street 

Ms.  Margaret  F  Dill 

New  York,  NY  10004 

Tompkins  County  CoC 

(212)361-8531 

Human  Services  Coalition 

100  West  Seneca  Street  #300 

Ms    Anne  Saylor 

Ithaca,  NY  14882 

County  of  Dutchess 

(607)  273-8686 

Dutchess  County  Department  of 

Planning  and  Development 

27  High  Street 

Pougkeepsie,  NY  12601 

(845)  486-3600 

Federal  Register /Vol.  68,  No.  199 /Wednesday,  October  15,  2003 /Notices 


59497 


New  York 

North  Carolina 

Ms.  Judy  Stanger 

Ms.  Monica  R.  Lett 

Orange  County  Homeless  Consortium 

City  of  Winston-Salem 

Crystal  Run  Village  Inc. 

Ph.D., 

601  Stony  Ford  Road 

City  of  Winston-Salem 

Middletown,  NY  10941 

225  West  Fifth  Street,  Suite  300 

(845)  692-4444 

Winston-Salem,  NC  27101 

(336)  727-8597 

Ms.  Joan  Noguera                                                         1 

Suffolk  County  CoC  Group 

Ms.  Robin  L.  Merrell 

Executive  Director,  NSCH 

Asheville-Buncombe  CoC 

Nassau-Suffolk  Coalition  for  the 

Pisgah  Legal  Services 

Homeless,  Inc. 

P.  O.  Box  2276 

38  Old  Country  Road 

Asheville.  NC  28802 

Garden  City,  NY  11530 

(828)  253-0406 

(516)742-7770 

Ms.  Candace  H.  Stowell 

Ms.  Jennifer  Schaffer 

Durham  CoC 

The  Westchester  Partnership 

Affordable  Housing  Coalition 

Westchester  County  Department  of 

331  W.  Main  Street 

Community  Mental  Health 

Durham,  NC  27701 

1 1 2  East  Post  Road,  Room  219 

(919)683-1185  *  27 

White  Plains,  NY  10601 

(914)  995-5236 

Ms.  Cathy  B.Gray 

High  Pomt  NC 

Ms.  Joan  Noguera 

City  of  High  Point 

Nassau  County  Continuum  of  Care  Group 

P.  0.  Box  230 

Nassau-Suffolk  Coalition  for  the 

High  Point,  NC  27261 

Homeless 

(336)  883-3689 

38  Old  County  Road 

Garden  City,  NY  11530 

Ms.  Cynthia  Blue 

(516)742-7770 

Greensboro 

Department  of  Housing  & 

Mr.  Joseph  F.  Abate 

Community  Development 

County  of  Rockland,  Office  of 

PO  Box  3136 

Community  Development 

Greensboro,  NC  27402 

1 5 1  South  Main  Street,  Room  2 1 2 

(336)  433-7376 

New  York  City,  NY  10956 

(845)638-5199 

Ms.  Paul  Walker 

Charlotte-Mecklenburg 

Ms.  Veronica  Uss 

Mecklenburg  Country  ACCESS 

Sullivan  County  Shelter-Plus-Care 

1216  North  Tryon  St 

Sullivan  County 

Charlotte,  NC  28206 

1 1  Hamilton  Avenue 

(704)  336-7758 

Monticello,  NY  12701 

(845)  794-8080 

Ms.  Walter  Vincent 

• 

Wilmington  Tri-County 

Mr.  Marshall  Beckman 

Southeastern  Center  for  MH/DD/SAS 

Ulster  County  Housing  Consortium 

2023  South  17th  Street 

Director 

Wilmington,  NC  28401 

UC  Mental  Health  Department 

(910)251-6560 

239  Golden  Hill  Une 

Kingston,  NY  12401-6441 

Mr.  David  G.  Cristeal 

(845)  340-4000 

Wake  County  Collaborative 

Wake  County  Human  Services 

300  S.  Salisbury  Street 

Raleigh.  NC  27602 

• 

(919)856-6323 
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North  Carolina                                             North  Carolina 

I 

Ms    Ne7/.ie  Smith                                                                     .Mr    Williams  E  Fioramonli 

.Anson/Moore/Montgomerv /Richmond 

Northwestern 

CoC 

Northwestern  Continuum  of  Care 

Executive  Director 

183  Bella  Vista  Road 

P  0  Box  9M 

"  Boone.  NC  28060 

Canhage.  NC  28.^27-W?7 

(828)  265-4967 

:        (910)947-5675 

North  Dakota 

Ms.   Mars    MLCren;i!r 

' 

Gaston-Linciiln-Clcvcland  [ri-Countv 

Ms    Dena  [-iller 

COC 

North  Dakota  Statewide 

Cit\  ol'  Gastonia 

Chair.  ND  Coalition  for  Homeless 

181  South  Street 

People.  Inc 

Gastonia.  NC  2805.'- 1  748                                                             Domestic  Violence  Crisis  Center,  Inc. 

(704)  866-67 5. ■<                                                                               P  ()  Box  881 

Mmot.  ND    580-72 

Ms    Thanena  S  Wilson 

(701)852-2258 

Cumberland  Countv                                                               | 

CumtH:rland  Countv  Communilv 

Ohio 

Development 

245  Pearson  St  2nd  F-loor                                                             Mrs    .Michelle   Bud/ek 

Favettesille.  NC  28301                                                                  Hamilton  County/Cincinnati 

(910)323-6112                                                                          The  Partnership  Center,  Ltd 

805  Central  Avenue,  Suite  7(K) 

Mr    Garv    .Ander 

Cincinnnati,  OH  45202 

Burlington/ .Alamance  Counts 

(513)891-4016 

Interagency  Council  for  Homeless 

.Assistance 

Mr    DeWavne   Dade 

319  Nonh  Graham  Hopedale  Road,  Suite  .A 

l.ucas  Count v/Toledo  CoC 

Burlington.  NC  27217 

.Manager  Program  &  Budgets 

(336)5l3-42tX)'223 

One  Government  Center,  Suite  1800 

Toledo,  Oh  - 

Mr    Chris  Moran 

(419)245-1400 

Orange  Countv 

Inier-Faith  Council  tor  Social  Service 

Mrs    Ruth  Gillett 

1 10  West  Main  Street 

Cuvahoga  County/Cleveland  CiK 

Can-boro.  NC  27510 

Cuyahoga  County  Office  of  Homeless 

(919)929-6380 

Services 

1701  E    12th  Street  Reserve  Sq   BIdg  LL 

Mr    Dennis  W  Sibole 

Cleveland.  OH  441  14 

Neuse-Tideland  Regional 

(216)420-6844 

C/0  Ncuse  Center  MHA)D/SAS 

PO  Box  1636 

Mrs    Barbara  Poppe 

New  Bern,  NC  28563 

Franklin  Counts/Columbus  CoC 

(252)638-6223 

Community  Shelter  Board 

1  15  West  Main  Street.  Lower  Level 

Ms    Kathv   Chambers 

Columbus.  OH  43215 

Iredeil/Surrv/Yadkin  Tn-Countv 

(614)221-9195 

Statesville  Housing  Authority 

now  Allison  Street 

Statesville,  NC  28677                                                         ] 

(704)872-9811  •  208 

j 
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Ohio 

Oklahoma 

Mr.  Kavon  Wright 

Mr.  Paul  Newmark 

Mahoning  County/Youngstown  CoC 

Oklahoma  City 

Public  Service  Institute,  Youngstown 

Oklahoma  City  Planning  Department 

State  University 

420  West  Main  ,  Suite  900 

One  University  Plaza 

Oklahoma  City,  OK  73102 

Youngstown.  OH  44555-3 1 1 3 

(405)  297-3838 

(330)742-2186 

Ms.  Carolyn  Sullivan 

Mrs.  Kathleen  M.  Shanahan 

Sute  of  Oklahoma 

Montgomery  County/Dayton/Kettering 

900  North  Stiles  Avenue 

Coc 

Oklahoma  City,  OK  73 1 26-0980 

184  Salem  Ave. 

(800)  879-6552 

Dayton.  OH  45406 

(937)  225-3097 

Ms.  Linda  Price 

City  of  Norman 

Mrs.  Helen  Tomic 

Revitalization  Manager 

Summit  County.  Akron/Barbeton  CoC 

City  of  Norman  /  Cleveland  County 

166  S.  High  Street  Room  405 

201  West  Gray  ,  Building  A 

Akron,  OH  44308 

Norman,  OK  73069 

(330)  375-2090 

(405)  366-5439 

Ms.  Lisa  P.  McDaniel 

Ohio  Balance  of  State 

Ohio  Department  of  Development 

Oregon 

77  South  High  Street 

Columbus,  OH  43216-1001 

Mr.  Steve  Manela 

(614)466-2285 

Lane  County 

Manager  Human  Services  Commission 

Human  Services  Commission 

Mrs.  Carol  Duncan 

125  East  8th  Avenue 

Stark  County/AllianceAI!anton/Massillon 

Eugene,  OR  97401 

CoC 

(541)682-3798 

Housing  Development  Coordinator 

ICAN,  Inc. 

Ms.  Rachael  Duke 

SOOQevelandAveNW 

Multnomah  County 

Canton,  OH  44702 

135  S.W.  Ash  Street 

(330)455-9100 

PorUand,  OR  97204 

(503)802-8515 

Oklahoma 

Mr.  Edward  J.  Angeletti 

Mr.  Johnny  Bryant 

Jackson  County 

North  Central  Oklahoma 

ACCESS,  Inc. 

501  6th  Street 

P.O  Box  4666, 

Pawnee,  OK  74058 

Medford,  OR  97537 

(918)762-3041 

(541)774-4430 

Ms.  LoriA.  Mathis 

Ms.  Holly  Hutton 

Tulsa  County  CoC 

Central  Oregon 

Social  Services  Planner 

Central  Oregon  Housing 

1 1 1  South  Greenwood  Avenue  ,  Suite  200 

Stabilization  Program 

Tulsa,  OK  74120-1820 

2303  SW  First  Street 

(918)596-2600*228 

Redmond,  OR  97756 

(541)548-2380 
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Oregon 

Pennsylvania 

Ms    Carla  Cary 

Ms    Pat  Ingham 

Manon/Pollt/Salem  County 

Delaware  County 

Mid-Willamette  Valley  Community 

Delaware  County  Department  of  Human 

Action  Agency 

Services  -  Office  of  Adult  Se 

2475  Center  Street.  NE 

20  South  69th  Street 

Salem.  OR  97301 

Upper  Darby,  PA  19082 

(503)  585-6232 

(610)713-2332 

Ms.  Jenae  Bjelland 

Mr.  John  J  Matusek 

Rural  Oregon 

Luzerne  County 

Oregon  Housmg  and  Community 

Lu/erne  County  Office  of 

Services 

Community  Development 

1600  State  Street 

54  West  Union  Street 

Salem.  OR  97301 

Wilkes-Barre,  PA  18711 

(503)986-2122 

(570)824-7214 

Mr    Todd  I.  Adkins 

Ms.  Gloria  Echols 

Washmgton  County 

Montgomery  County 

Washmgton  Co  Dept.  of  Housmg 

Montgomery  County  Housing 

Services 

Coalition 

1 1 1  NE  Lincoln  Street.  Suite  200-L  (MS  # 

617  West  Main  Street 

Hilisboro.  OR  97124 

Lansdale,  PA  19446 

(503)  846-4794 

(215)362-5250 

, 

Mr    Thomas  H.  Mclntyre 

Ms.  Glona  Lewton 

County  of  Chester 

Clackamas  County 

Department  of  Community 

Clackamas  County  Community 

Development 

Development 

601  Westtown  Road,  Suite  365 

112  11th  Street 

West  Chester,  WV  19380-0990 

Oregon  City,  OR  97045 

(610)344-6900 

(503)655-8591 

Mr    Kenneth  Pick 

Pennsylvania 

Reading-Berks 

Berks  County 

Ms    Dainette  Mintz 

633  Court  Street 

City  of  Philadelphia 

Reading,  PA  19601 

Office  of  Housing  &  Community 

(610)478-6375 

Developtnent 

1234  Market  Street.  17th  Floor 

Philadelphia,  PA  19107 

(215)686-9789 

Mrs.   Bonnie  Zehler 

Central-Harrisburg  Region  of 

Ms.  Angela  C.  Smith 

Pennsylvania 

City  of  Hamsburg  and  Dauphin  County 

Franklin  Co  Housing  Authonty 

Department  of  Building  and  Housing 

436  W  Washington 

Development,  City  of  Harnsbur 

Chambersburg,  PA  17201 

10  North  Second  Street 

(814)693-302j 

Harrisburg.  PA  17101-1677 

(717)255-6480 

Ms.  Jody  Baden 

Scranton  Lackawanna  PA  CoC 

Lackawanna  Neighbors,  Inc. 

670  Adams  Avenue 

Scranton,  PA  18510 

(570)963-7616 

1 
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Pennsylvania 

Pennsylvania 

Ms.  Robin  McFarland 

Mr.  Robert  J.  Dyson 

Northeast  Region  of  Pennsylvania 

Beaver  County 

RHAB  Chair 

Director 

943  Long  Street 

Beaver  County,  Pa 

Bethleham.  PA  18015 

699  Fifth  Street 

(610)866-0124*12 

Beaver,  PA  15009 

(724)775-4711 

Mr.  Robert  D.  Anderson 

Lancaster  County  CoC 

Mr.  Tim  Kinunel 

407  Howard  Avenue 

Westmoreland  County 

Lancaster,  PA  17608 

Chairperson 

(717)295-7801 

Connect,  Inc. 

Eastgate  8 

Mr.  Steven  J.  Stein 

Monessesen,  PA  15062 

Bucks  County 

(724)  684-9000  *  4435 

Department  of  Community  and 

Business  Development 

Mr.  MarkW.  Alexa 

1260  Almshouse  Road 

Erie  County  CoC 

Doylestown,  PA  18901 

154  West  9th  Street 

(215)345-3841 

Erie,  PA  16501-1303 

(814)451-6800 

Mr.  Christopher  Rafferty 

York  County  CoC 

York  County  Planning  Commission 

100  West  Market  Street 

Puerto  Rico 

York.  PA  17401 

(717)771-9870 

Ms.  Brenda  Matos 

Ponce 

Ms.  Niall  Sexton 

3255  Lafayette  Street 

Allegheny  County 

Ponce,  PR  00717 

Allegheny  County  D.H.S. 

(787)367-1063 

304  Wood  Street 

Pittsburgh,  PA  15222 

Mr.  Pedro  J.  Acevedo 

(41^)350-3054 

San  Juan 

P.O.Box  16033 

Ms.  Betty  Gaul 

San  Juan,  PR  00908-6033 

Southwest  Region  of  Pennsylvania 

(787)295-1894 

RHABChair 

Butler  County  MR/MR 

Mr.  Jose  Franqui 

P.O.  Box  1208 

Balance  of  State  for  Puerto  Rico 

Butler,  PA  16003 

Executive  Assistant 

(724)284-5114 

Family  Department 

P.O.Box  11398 

San  Juan,  PR  00910-1398 

Ms.  Kim  Stucke 

(787)  294-0734 

Northwest  Region  of  Pennsylvania 

RHAB  Chair 

Ms.  Ivonne  Santiago 

Stairways 

West  Puerto  Rico 

138  E.  26th  Street 

Estancia  Corazon  Incorporated 

Erie,  PA  16504 

P.O.Box  3309 

(814)879-5862 

Mayaguez.  PR  00681 

(787)831-5095 
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Puerto  Rico 

South  Carolina 

Ms    Laura  Ayala 

1        Mr    John  D.  Brantley 

Caguas                                                                                        .Matlison  Transitional  Housing/Pickens 

78  Gauticr  Benitez  Street                                                        Cty.-Solo 

St  Caguas,  PR  00725 

CEO 

(787)  745-4605 

A  New  Day  Financial  Service 

1539  Sheffield  Road 

Rhode  Island 

Baltimore.  MD  21218 

(410)662-5909 

Mrs.  Susan  Bodington 

State  of  Rhode  Island 

Ms    Bertha  T  Booker 

Director  of  Housing  Policy 

Deliverance  CoCAJnion  County  Solo 

Rhode  Island  Housing  &  Mortgage 

Deliverance 

Finance  Corporation 

PO  Box  1103 

44  Washington  Street, 

Roebuck,  SC  29376 

Providence,  RI  02903 

(864)  598-9276 

(401)457-1286 

South  Carolina 

South  Dakota 

Ms.  Niki  Ross 

Low  Country  CoC 

Ms    Vona  Johnson 

573  Meeting  Street 

State  of  South  Dakota 

Charleston,  SC  29403 

South  Dakota  Housing  Development 

(843)723-9477  '22 

Authority 

PO  Box  1237 

Mr    Michael  D  Chesser 

Pierre,  SD  57501 

Upstate  Homeless  Coaliuon 

(605  >  773-4567 

Upstate  Homeless  Coalition  of  South 

Carolina 

2  Bennett  Street,  First  Roor 

Greenville.  SC  29606 

Tennessee 

(864)241-0462 

Mr    James  A.  Schmidt 

Ms    Margaret  S  McFaddin 

Chattanooga  Regional  CoC 

Midlands  Area  Consortium 

Chattanooga  Homeless  Coalition 

1100  Sumter  Street 

201  Forest  Avenue 

Columbia,  SC  29201 

Chattan(X)ga.  TN  37405 

(803)779-9067 

(423)267-2320 

.Mr    Clifford  A.  Rudd 

Ms    Pat  Morgan 

Myrtle  Beach/Sumter  County 

Memphis/Shelby  County  CoC 

TCHC  -  Secretary 

Partners  for  the  Homeless 

P  0  Box  2468 

147  Jefferson  Avenue,  Suite  I  i02 

Myrtle  Beach,  SC  29578-2466 

Memphis.  TN  38103 

(843)918-1063 

(901)526-9411 

Mr    Eugene  Paige 

Mr    Michael  Dunthom 

Pee  Dee  County  CoC 

Knoxville/Knox  County  CoC 

P.O  Drawer  392 

Community  Development  Division  , 

Dillon,  SC  29536 

Room  537-A  .  City-  County  Buildi 

(843)774-9038 

PO.  Box  1631 

Knoxville.TN  37901 

(865)215-2120 

■  «%»#%  M 
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Tennessee 

Texas 

Mr.  Jerry  T.  Risner 

Ms.  Amy  Rhoads 

Mid  Cumberland  Regional  CoC 

Corpus  Christi/Nueces  County  CoC 

Buffalo  Valley,  Incorporated 

Homeless  Issues  Partnership,  Inc. 

P.O.  Box  879 

P.O.  Box  912 

Hohenwald,  TN  38462 

Corpus  Christi,  TX  78403 

(931)796-4256 

(361)882-9302 

Ms.  Suzie  Tolmie 

Mr.  Anjum  Hanafi 

Nashville/Davidson  County  CoC 

Austin/Travis  County 

MDHA 

Austin/  Travis  County 

P.O.Box  846 

Nashville,  TN  37202 

(512)972-5032 

(615)252-8574 

Mr.  Ben  Medina 

Mr.  Jerry  T.  Risner 

Cameron  County  CoC 

South  Central  Tennessee  CoC 

City  of  Brownsville 

Buffalo  Valley,  Incorporated 

P.O.Box  911 

P.O.  Box  879 

Brownsville,  TX  78521 

Hohenwald,  TN  38462 

(956)548-6150 

(931)796-4256 

Ms.  Patricia  Ward 

Mr.  Larry  Webb 

Tarrant  County/Fort  Worth 

Upper  Cumberland  Regional  CoC 

i509-B  South  University  Drive,  Suite  276 

1225  South  Willow  Avenue 

Fort  Worth,  TX  76107 

Cookeville,  TN  38506 

(817)338-9129 

(931)432-4111 

Mr.  Iffat  Hasan 

Mr.  Dave  Ralston 

City  of  Arlington 

Jackson/West  Tennessee  CoC 

City  of  Arlington 

Director  of  Community  Dev-JHA 

201  East  Abram,  Suite  720 

125  Preston  Street 

Arlington,  TX  76010 

Jackson,  TN  38301 

(817)459-6232 

(731)422-1671  *  128 

Ms.  Melinda  Read 

EI  Paso  CoC 

Ms.  Deborah  L.  Fox 

1208  Myrtle  Su-eet 

Murfreesboro  /  Rutherford  County  CoC 

El  Paso,  TX  79901 

Section  8  Administrator 

(915)577-0069 

Murfreesboro  Housing  Authority 

415  North  Maple  Street 

Mr.  Curtiss  Brown 

Murfreesboro,  TN  37130 

Gulf  Coast  CoC 

(615)893-9414 

County  of  Galveston 

Texas 

(409)  770-5543 

Mr.  Rolando  J.  Morales 

Ms.  Sherry  Suarez 

San  Antonio/Bexar  County  CoC 

Brazos  Valley  CoC 

City  of  San  Antonio 

Mental  Health  Mental  Retardation 

P.O.  Box  839966 

Authority 

San  Antonio,  CA  78283 

1504  South  Texas  Avenue 

(210)207-7855 

Bryan,  TX  77805-4588 

(979)  822-6467 
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Texas 

Texas 

Ms.  Barbara  Ross 

Mr    Steven  C.  Wick 

Denton  County  CoC 

Central  Texas  Homeless  Alliance 

City  of  Denton 

Central  Texas  Homeless  Alliance 

100  West  Oak,  Suite  208 

PO  Box  92 

Denton,  TX  76201 

Belton,TX  76513 

(940)  349-7235 

(254)939-3466 

Ms    Karen  D  Bradford 

Utah 

Dallas  Honneless  CoC 

City  of  Dallas 

Ms    Sheha  Walsh-McDonald 

1500  Manila  7  AN 

Salt  Uke  County  CoC 

Dallas,  TX  75201 

Chair 

(214)670-4406 

Salt  Lake  County  Homeless 

Ccwrdinating  Council 

Mr    David  M  Mandell 

764  South  200  West 

Houston/Harris  Countv 

Salt  Uke  City.  UT  84101 

President  and  CEO 

(801)359-2444  '245 

t 

Coalition  for  the  Homeless  of 

Houston/  Hams  County,  Incorporate 

Ms    Lauren  Rayner 

1301  Travis,  Suite  1701 

Utah  Balance  of  Slate  CoC 

Houston,  TX  77002 

Utah  State  Homeless  Coordinating 

(713)739-7514 

Committee 

324  South  State  Street,  Suite  500 

Ms.   Kelly  Cheek 

Salt  Uke  City,  UT  841 11 

West  Texas  Homeless  Network 

(801)538-8650 

City  of  Abilene 

P.O  Box  60 

Mr    Bill  Hulterstrom 

Abilene.  TX  79601 

Mountainland  Region  CoC 

(915)676-6366 

President 

United  Way  of  Utah  County 

Ms    Patty   Hamm 

148  North  100  West 

City  of  Amarilio  Ci-iC 

Provo,  UT  84601 

City  of  Amanilo 

(801)374-2588 

PO  Box  1971 

Amarilio.  TX  79105 

Vermont 

(806)378-4203 

Mr    Tony  Morgan 

Ms.  Knstin  Jones 

State  of  Vermont 

Montgomery  County  CoC 

Vermont  Office  of  Economic 

Montgomery  County  Homeless 

Opportunity 

Coalition 

103  South  Main  Street 

P  0  Box  3696 

Waterbury,VT  05671-1801 

Conroe.  TX  77305 

(802)241-2454 

(936)441-3066 

Ms    Lis  Mickenberg 

Ms    Bonnie  Loiodice 

Chittenden  Couniy 

South  East  Texas  Coalition  CoC 

Director  of  Residential/Community 

Area  Agency  on  Aging  of  Southeast 

Housing  Programs 

Texas 

The  Howard  Center  for  Human 

. 

2210  Eastex  Freeway 

Services 

Beaumont,  TX  77703 

208  Flynn  Avenue,  Suite  3J 

(409)727-2384 

Burlington,  VT  05401 

(802)865-6133 

> 
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Virgin  Islands 

Vii^nia 

Mr.  Laurence  Joshua 

Ms.  Susan  Sisk 

Vii^n  Islands 

Floyd,  Giles  -  Montgomery  Counties 

Division  of  Capital  and  Development 

Community  Housing  Partners 

Planning 

Corporation 

(340)774-3320 

930  Cambria  Street 

Christianburg.  VA  24073 

Vii^nia 

(540)382-2002*116 

Mr.  Reginald  Gonion 

Ms.  Annie  A.  White-Guertin 

Richmond  CoC 

Portsmouth  CoC 

Homeward 

P.O.Box  1183 

224  E.  Broad  Street 

Portsmouth,  VA  23705 

Richmond.  VA  23241-0209 

(757)  393-7848 

(804)  225-7909 

Ms.  Julie  Dixon 

Ms.  Rhonda  Whitcare 

Norfolk  CoC 

Lynchburg  CoC 

The  Planning  Council 

Miriam's  House 

130  West  Plume  Street 

409  Magnolia  Street 

Norfolk,  VA  23510 

Lynchburg,  VA  24503 

(757)  622-9268 

(434)847-1101 

Mr.  Robert  L.  Henderson 

Ms.  Betty  Hobbs 

Roanoke  Valley  CoC 

Petersburg  CoC 

312  Ca^^>bell  Avenue,  Room  1 3 

United  Way  Services 

Roanoke,  VA  24016 

233  S.  Adams  Street 

(540)853-1113 

Petersburg,  VA  23803 

(804)861-9330 

Mr.  Anderew  M.  Friedman 

Virginia  Beach  CoC 

Mr.  R.  Edward  Delaw) 

Director 

Waynesboro  CoC 

Virginia  Beach  Department  of 

Waynesboro  Redevelopment  and 

Housing  and  Neighborhood 

Housing  Authority 

Preservatio 

1700  New  Hope  Road 

2424  Courthhouse  Drive,  Municipal  Center 

Waynesboro,  VA  22980 

Virginia  Beach.  VA  23451 

(540)  946-9230 

(757)  426-5757 

Mr.  Andy  Kegley 

Mr.  Reed  Banks 

Bland,  Carroll,  Grayson,  Smyth  and 

Charlottesville  CoC 

Wythe  Counties 

Region  Teu  CSB 

P.O.  Box  743 

800  Preston  Avenue 

Wytheville,  VA  24382 

Charlottesville.  VA  22903 

(276)  228-6280 

(434)972-1847 

Mr.  Mark  H.  Woodward 

Ms.  Joy  A.  Cipriano 

Chesapeake  CoC 

Virginia  Peninsula  CoC 

Office  of  Intergovernmental  Affairs, 

Chairperson 

Youth  &  Family  Services 

2501  Washington  Avenue 

306  Cedar  Road 

Newport  News,  VA  23607 

Chesapeake,  VA  23322 

(757)  245-0217 

(757)382-6191 
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Virgiilia 

Virginia 

Dr    Millard  F.  Hall 

Mr    William  L  Claibom 

Shenandoah  Valley  CoC 

Alexandria 

Northwesterr  Community  Services 

Director  DMHMRSA 

209  West  Cnser  Road,  Suite  300 

DMHMRSA 

Front  Royal.  VA  22630 

720  N  Saint  Asaph  Street 

(540)  636-4250 

Alexandria,  VA  22314-1941 

(703)  838-5060 

Mr.  William  L.  Bolts 

Freder.cksburg  CoC 

Ms    Patricia  Johanson 

RaDOahannock  Legal  Services,  Inc 

Prince  William  County 

90  Pnncess  Anne  Street.  2nd  Roor 

Prince  William  County  Department  of 

Fredencksburg,  VA2240I 

Social  Services 

(540)371-1115 

7987  Ashton  Avenue 

Manassas.  V A  20109 

Ms.  Donna  B  Thomps<^n 

(703)792-7549 

King  &  Queen  Countv  CoC 

Scenario,  inc 

Washington 

P  0  Box  406 

Saint  Stephens  Church,  VA  23148 

Ms.   Kate  Speltz 

(804)769-1492 

Seattle- King  County  CoC 

King  County  Department  of 

Community  and  Human  Services 

Ms.  Etta  Bone 

821  Second  Avenue.  Suite  500 

E&E.  LLC.  Chesapeake  Solo 

Seattle,  WA  98 104- 1598 

EAE.  LLC 

(206)205-6469 

PO  Box  9856 

Chesapeake.  VA  23321 

Ms    Annie  Conant 

(703)670-7473 

State  of  Washington  CoC 

lX,'rhD.  Office  of  Community 

Ms.  Jane  Bun- 

Development 

Arlington  Countv  Homeless 

PO  Box  48350 

Coordinator  of  Homeless  Services 

01ymp:a.  WA  98504-8350 

Virginia/Department  of  Human 

(360)725-2919 

Services 

3033  Wilson  Boulevard,  Suit  3008 

Ms    June  B  Shapiro 

Arlington.  V A  22201 

Spokane  Ciiv  CoC 

(703)228-1319 

Director  of  Human  Services 

City  of  Spokane 

Mr    William  Macmillan 

808  W  Spokane  Falls  Boulvard 

Fairfax  County 

Spokane.  WA  99201 

Department  of  Systems  Managemem 

(509)625-6130 

for  Human  Services 

1201 1  Government  Center  Parkv.dy  suue222 

Mr    Jeff  RcxJgers 

Fairfax,  VA  22035 

Tacoma/Lakewood/Pierce  County  CoC 

(703)324-4657 

Pierce  County  Community  Services, 

Housing  Programs 

Ms.  Cindv  L  Mester 

8811  South  Tacoma  Way 

Loudoun  County 

Ukewwxi,  WA  98499 

Housing  Services  Director 

(253)798-6908 

County  of  Loudoun 

102  Hentage  Way.  NE,  Suite  103 

Leesburg,  VA20176 

(703)777-0389 
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Washington 

West  Virginia 

Mr.  Alyce  Osbom 

Ms.  Lisa  A.  Badia 

Everett/Snohomish  County  CoC 

Northern  Panhandle  CoC 

Supervisor 

Greater  Wheeling  Coalition  for  the 

Snohomish  County  Office  of 

Homeless 

Housing  and  Community 

84  Fiftheenth  Street 

Development 

Wheeling.  WV  26003 

3000  Rockefeller 

(304)  232-6105 

Everett,  WA  98201-4046 

(425)  388-3267 

Ms.  Donald  E.  DeBord 

Cabell-Huntingtcn- Wayne  CoC 

Ms.  Julie  Graves 

627  Fourth  Avenue 

Bremcrton/Kitsap  County  CoC 

Huntington,  WV  25705 

Housing  Development  Director 

(304)  523-2764 

9307  Bayshore  Drive  NW 

Silverdale.WA  98383 

Ms.  Cheryl  MoyerWalkley 

(360)535-6105 

Berkeley  &.  Jefferson  Counties  CoC 

129  S.  Queen  Street 

Mr.  Judith  A.  Gidley 

Martinsburg,  WV  25401 

Benton  &  Franklin  County  CoC 

(304)  263-0916 

Benton  Franklin  Community  Action 

Committee 

Ms.  Mindy  Young 

720  W.  Court  Street 

Kanawha  Valley  Collective 

Pasco,  WA  99301 

917  (Quarter  Street,  Suite  1 

(509)545-4042 

Charleston,  WV  25301 

(304)  348-8035 

Mr.  F.  William  Cobabe 

Yakima  City  &  County  CoC 

Ms.  Keri  Hill 

City  of  Yakima  Office  of 

The  Mon  Valley  Homeless  Initiative 

Neighborhood  Development 

Consumer  Credit  Counseling 

1 12  S.  8th  Street 

3036  Grand  Central  Station  Drive 

Yakima,  WA  98901 

Morgantown,  WV  26500 

(509)  575-6101 

(304)291-6819 

Ms.  Kasey  Kramer 

Mrs.  Sharon  W.  Yates 

Spokane  County  CoC 

McDowell  County 

Director 

Stop  Abusive  Family  Enviroments, 

Spokane  County  Housing  & 

Inc. 

Community  Development  Department 

P.O.  Box  234 

721  N.Jefferson.  Suite  403 

Welch,  WV  24801 

Spokane,  WA  99260-0120 

(304)436-6181 

(509)477-7561 

Ms.  Sally  Erickson 

Vancouver/Clark  County  County  CoC 

Director 

Council  for  the  Homeless 

2500  Main  Street 

Vancouver,  WA  98660 

(360)  993-9570 

1 
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Wisconsin 


Ms    Judith  M  Wilctu 


State  of  Wisconsin  CoC 


Dept  of  Admin.  Div  of  Housing  and 


Intergovernmental  Relations 


P.O  Box  8944 


Madison,  WI  5.^708X944 


(608)266-9388 


Mr    Michael  Soika 


Milwaukee  CoC 


Director 


Department  of  Administration 


200  East  Wells  Street 


Milwaukee,  WI  53202 


(414)286-3850 


Mr.  James  D.  Huvcke 


City  and  County  of  Racine 


SAFE  Haven 


1030  Wisconsin  Avenue 


Racine,  WI  53403-176: 


(262)637-9559 


Ms.  Sue  Wallinger 


Madison.  Dane  County 


City  of  Madison  CDBG  Office 


215  Martin  Luther  King  Boulevard.  Rm  280 
Madison,  WI  53703 


(608)261-9418 


Wyoming 


Mr.  Dennis  Royal 


State  of  Wyoming  CoC 


Director,  Human  Services 


Commission  of  Natrona  Cou 


800  Werner  Court;  Suite  201 


Casper,  WY  82601 


(307)235-9491 
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Wednesday, 
October  15,  2003 


Part  m 

General  Services 
Administration 

48  CFR  Parts  511  and  552 
General  Services  Administration 
Acquisition  Regulation;  Defense  Priorities 
and  Allocations  System;  Proposed  Rule 


59510  Federal  Register /  Vol.  68.  No.  199/ Wednesday.  October  15.  2003  /  Proposed  Rules 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  511  and  552 
[GSAR  Cm*  No.  2003-G502] 
RIN3090-AH88 

Ganaral  ServicM  Administration 
Acquisition  Rsgulatton;  Defense 
Priorities  and  Ailocations  System 

agency:  Office  of  Acquisition  Policy. 
General  Services  Administration  (GSA) 
ACTION:  Proposed  rule. 


SUMMARY:  The  General  Services 
Administration  (GSA)  is  proposing  to 
amend  the  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  to  implement  the  Defense 
Priorities  and  Allocations  System 
(DPAS)  within  the  GSA  Federal  Supply 
Service  (FSS). 

DATES:  Interested  parties  should  submit 
comments  to  the  Regulatory  Secretariat 
at  the  address  shown  below  on  or  before 
November  14,  2003.  to  be  considered  in 
the  formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to- 
General  Services  Administration. 
Regulatory  Secretariat  (MV.M,  1800  F  Street. 
NW.,  Room  4035,  Attn.  Ms.  Laurie  Duai^e, 
Washington,  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to  GSARcase.200.i- 
G502@gsa.gov 

Please  submit  comments  only  and  cite 
20O3-G5O2  in  all  correspondence 
related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Regulatory  Secretariat  at  (202)  501- 
4225.  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr 
Gerald  Zaffos,  Procurement  Analyst,  at 
(202)  208-6091.  Please  cite  GSAR  case 
2003-G502, 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

FAR  Subpart  11.6  implements  the 
Defense  Priorities  and  Allocations 
System  (DPAS),  a  Department  of 
Commerce  (DoC)  regulation  in  support 
of  the  national  defense  (see  15  CFR  part 
700).  The  DoC  delegates  authority  to 
Delegate  Agencies  to  place  priority 
ratings  on  contracts  and  orders  that 
support  authorized  prograiris.  GSA  is  a 
Delegate  Agency 

FAR  11.603(fl  instructs  agencies  to 
provide  contracting  officers  with 
specific  guidance  on  the  issuance  of 
rated  orders.  The  GSA  Federal  Supply 
Service  issues  single  award  and 
multiple  award  Federal  Supply 


Schedule  contracts.  These  contracts  are 
not  rated  orders  as  defined  by  DPAS. 
However,  from  time  to  time,  an  order 
placed  against  one  of  these  schedule 
contracts  may  be  a  rated  order.  This  rule 
would  provide  GSA  contracting  officers 
with  the  required  specific  guidance  by 
adding  a  new  subpart  to  the  GSAR.  The 
rule  also  requires  the  use  of  a  clause  that 
explains  to  schedule  contractors  their 
obligations  under  DPAS. 

B.  Executive  Order  12866 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804 

C.  Ref^atory  Flexibility  Act 

GSA  does  not  expect  this  proposed 
rule  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Fle.xibility  Act,  5  U.S.C.  601, 
et  seq  .  because  the  rule  primarily 
provides  instructions  for  GSA 
contracting  officers  on  including  a 
contract  clause  in  Federal  Supply 
Schedules,  and  information  on  placing 
DPAS  rated  orders.  Contractors  are 
already  re<}uired  to  give  priority  to 
DPAS  rated  orders  under  Title  I  of  the 
Defense  Production  Act  of  1950,  as 
amended  (50  U  SC.  app  2061,  et  seq] 
.\n  Initial  Regulatory  Flexibility 
Analysis  has.  therefore,  not  been 
performed  GSA  will  consider 
comments  from  small  entities 
concerning  the  affected  CiSAR  subparts 
511  and  552  in  accordance  with  5  U.S.C. 
610   Interested  parties  mu.st  submit  such 
comments  separately  and  should  cite 
GSAR  case  2003-502,  in 
correspondence. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  At:t  does 
not  appK  because  the  proposed  change 
to  the  GSAR  does  not  impose 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  under  44 
US  C.   3501.  et  seq 

List  of  Subjects  in  48  CFR  Parts  511  and 
552 

Government  procurement. 

Dated   October  7.  2003 
David  .\.  Drabkin, 

Deputy  Assoiiatf  Adnunistmtor,  Office  of 
Acquisition  Policy 

Therefore,  GSA  proposes  to  amend  48 
CFR  parts  51 1  and  552  as  set  forth 

below: 


1 .  The  authority  citation  for  48  CFR 
parts  511  and  552  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  121(c). 

PART  511— DESCRIBING  AGENCY 
NEEDS 

2.  Subpart  511.X  is  added  to  read  as 
follows: 

Subpart  51 1.X— PRIORITIES  AND 
ALLOCATIONS 


Sec. 

511.X00 
511. XOl 
511. X02 
511. X03 
511X04 


Scope  of  subpart. 

Definitions. 

General. 

Procedures. 

Solicitation  provision  and  contract 


clause. 

511J(00    Scope  Of  subpart. 

FAR  Subpart  11.6  implements  the 
Defense  Priorities  and  Allocations 
System  (DPAS),  a  Department  of 
Commerce  (DoC)  regulation  (15  CFR 
part  700)  to  assure  timely  delivery  of 
industrial  resources  (products, 
materials,  and  services)  in  support  of 
approved  national  defense,  energy,  and 
civil  emergency  preparedness 
(Homeland  Security)  programs. 
Pursuant  to  DPAS  Delegation  3,  DoC 
delegated  GSA  the  authority  to  use  the 
DPAS  in  support  of  the  GSA  Federal 
supply  system.  This  subpart  implements 
the  DPAS  within  GSA. 

511  .X01     Definitions. 

As  used  in  this  subpart — 

Approved  Program  means  a  program 
determined  as  necessary  or  appropriate 
for  priorities  and  allocations  support  to 
promote  the  national  defense.  See 
Schedule  1  of  15  CFR  part  700  for  a  list 
of  Delegate  Agencies,  approved 
programs,  and  program  identification 
symbols  at  http://www.bxa.doc.gov/ 
Defenselndustrial  BasePrograms 
/OSIES/DPAS/Default.htm. 

Authorized  person  means  a  Delegate 
Agency,  or  other  entity  either  permitted 
under  15  CFR  part  700,  or  explicitly 
authorized  by  Department  of  Commerce 
to  issue  DPAS  rated  orders. 

Delegate  Agency  means  an  agency  of 
the  U.S.  Government  authorized  by 
delegatj^  from  Department  of 
Commerce  to  place  priority  ratings  o'n 
contracts  or  orders  needed  to  support 
approved  programs. 

Defense  Priorities  and  Allocations 
System  (DPAS)  means  the  regulation 
published  at  15  CFR  part  700  that 
requires  preferential  treatment  for 
certain  contracts  and  orders  placed  by  a 
Delegate  Agency  in  support  of  an 
approved  program. 

Rated  Order  means  a  delivery  or  task 
order  placed  by  a  Delegate  Agency 


Federal  Register /Vol.  68,  No.  199 /Wednesday,  October  15,  2003  /  Proposed  Rules  59511 


under  the  provisions  of  the  Defense 
Priorities  and  Allocations  System  in 
support  of  an  approved  program  and 
which  requires  preferential  treatment  as 
necessary  to  meet  delivery 
requirements.  This  includes  orders 
placed  by  the  contractor  to 
subcontractors  or  suppliers  for  required 
products,  materials,  and  services 
resulting  from  such  orders. 

511.X02    General. 

(a)  The  purpose  of  the  Defense 
Priorities  and  Allocations  System  is  to 
assure  the  timely  availability  of 
industrial  resources  to  meet  ciurent 
national  defense,  energy,  and  civil 
emergency  preparedness  program 
requirements  and  to  provide  an 
operating  system  to  support  rapid 
industrial  response  in  a  national 
emergency.  The  primary  statutory 
authority  for  the  DP  AS  is  Title  I  of  the 
Defense  Production  Act  of  1950,  as 
amended,  with  additional  authority 
from  the  Selective  Service  Act  of  1948, 
and  the  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act. 
Executive  Orders  12919  and  12742 
delegate  this  authority  to  the 
Department  of  Commerce  to  administer 
the  DP  AS.  DoC  is  further  authorized  to 
redelegate  to  heads  of  other  departments 
and  agencies  (Delegate  Agencies) 
authority  under  the  DPAS  for  the 
priority  rating  of  contracts  and  orders  in 
support  of  approved  programs.  Within 
DoC,  the  Office  of  Strategic  bidustries 
and  Economic  Security  (SIES)  is 
assigned  the  implementation, 
administration,  and  compliance 
responsibilities  for  the  system. 

(b)  The  DPAS  is  published  in  the 
Code  of  Federal  Regulations  at  15  CFR 
part  700.  This  regulation  provides  an 
overview,  a  detailed  explanation  of 
operations  and  procedures,  and  other 
implementing  guidance,  including 
information  on  special  priorities 
assistance  and  compliance. 

(c)  Orders  placed  under  DPAS  are 
"rated  orders."  Rated  orders  must 
receive  preferential  treatment  only  as 
necessary  to  meet  delivery 
requirements.  Rated  orders  are 
identified  by  a  rating  symbol  of  either 
"DX"  or  "DO"  followed  by  a  program 
identification  symbol.  All  "DO"  rated 
orders  have  equal  priority  with  each 
other  and  take  preference  over  unrated 
orders.  All  "DX"  rated  orders  take 
preference  over  "DO"  rated  orders  and 
unrated  orders.  A  program  identification 
symbol  indicates  which  approved 
program  is  supported  by  the  rated  order. 

(d)  Only  authorized  persons  may 
place  an  order  containing  a  DPAS 
priority  rating. 


(e)  Within  GSA,  the  Federal  Supply 
Service  (FSS)  has  been  delegated  the 
authority  to  issue  rated  orders  to  meet 
approved  national  defense,  energy,  and 
civil  emergency  preparedness  program 
requirements  of  the  supply  distribution 
program.  The  Commissioner,  FSS,  shall 
issue  additional  guidance,  as  may  be 
necessary,  to  ensm-e  effective 
implementation  of  its  delegated  DPAS 
audiority,  such  as  the  exclusions  listed 
in  paragraph  F.{2)  of  the  1998  Doc 
Delegation. 

(f)  Executive  Order  12919  defines  the 
jiu-isdictional  limitations  as  set  forth  in 
15  CFR  700.18(b). 

511.X03    Procedures. 

(a)  A  DPAS  rating  may  be  placed 
against  an  entire  contract  at  time  of 
award  or  an  individual  order  issued 
under  an  existing,  otherwise  unrated, 
contract. 

(b)  When  a  DPAS  rating  is  placed 
against  an  entire  contract,  the 
contracting  officer  must  include  the 
clause  and  provision  prescribed  at  FAR 
11.604,  as  well  as  the  elements  listed  in 
paragraphs  (c)(1)  through  {c)(3)  of  this 
section  (see  15  CFR  part  700.12.) 

(c)  When  a  DPAS  rating  is  placed 
against  an  individual  order  issued  under 
an  existing,  otherwise  unrated,  contract, 
the  order  must  include  the  following 
elements  (see  15  CFR  part  700.12): 

(1)  The  appropriate  priority  rating 
symbol  (i.e.,  either  "DO"  or  "DX")  along 
with  the  program  identification  symbol. 
As  required  by  the  1998  DoC  Delegation 
to  GSA,  when  GSA  contracting  officers 
place  DO  rated  orders,  they  will  use 
program  identification  symbol  Kl. 
When  placing  a  DX  rated  order  for  other 
agencies,  GSA  contracting  officers  will 
use  the  requesting  agency  program 
identification  symbol.  When  a  Delegate 
Agency  places  its  own  orders,  it  uses  its 
own  program  identification  symbol. 
(See  Schedule  1  of  15  CFR  part  700  for 

a  listing  of  Delegate  Agencies,  approved 
programs,  and  program  identification 
sjmibols). 

(2)  A  required  delivery  date.  The 
words  "as  soon  as  possible"  or 
"immediately"  do  not  constitute  a 
required  delivery  date.  A  specific  date 
or  a  specified  number  of  days  ARO 
(after  receipt  of  order)  is  scceptable. 

(3)  The  written  signature  on  a 
manually  placed  order,  or  the  digital 
signatvue  or  name  on  an  electronically 
placed  order  of  an  individual  authorized 
to  place  rated  orders, 

(4)(i)  A  statement  that  reads 
substantially  as  follows: 

(ii)  "This  is  a  rated  order  certified  for 
national  defense  use,  and  you  are 
required  to  follow  all  the  provisions  of 


the  Defense  Priorities  and  Allocations 
System  regulation  (15  CFR  part  700)." 

(d)  Multiple  and  Single  Award 
Schedule  contracts  are  not  rated  at  time 
of  award.  Individual  DPAS  rated  orders 
must  include  the  elements  listed  in 
paragraphs  (c)(1)  through  (c)(4),  of  this 
section. 

51 1  .X04    Solicitation  provision  and 
contract  clause. 

The  contracting  officer  must  insert  in 
full  text  the  clause  at  552.211-15, 
Defense  Priorities  and  Allocations 
System  Requirements,  in  Single  and 
Multiple  Award  Schedule  solicitations 
and  resultant  contracts  except  where  the 
contract  is  wholly  for  products, 
materials,  or  services  excluded  from 
DPAS  applicability  (see  15  CFR  part 
700.18). 

PART  552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Add  section  552.211-XX  to  read  as 
follows: 

552.21 1-XX    Defense  Priorities  and 
Allocations  System  Requirements. 

As  prescribed  at  511.X04,  insert  the 
following  clause: 

Defense  Priorities  and  Allocations  System 
Requirements  (Date) 

(a)  Definitions.  Approved  Program  means  a 
program  determined  to  be  necessary  or 
appropriate  for  priorities  and  allocations 
support  to  promote  the  national  defense  (see 
Schedule  1  of  15  CFR  part  700  for  a  list  of 
Delegate  Agencies,  approved  programs,  and 
program  identification  symbols.) 

Delegate  Agency  means  an  agency  of  the 
U.S.  Government  authorized  by  delegation 
from  the  Department  of  Commerce  (DoC)  to 
place  priority  ratings  on  contracts  or  orders 
neede'd  to  support  approved  programs. 

Defense  Priorities  and  Allocations  System 
(DPAS)  means  the  regulation  published  at  15 
CFR  part  700  that  requires  preferential 
treatment  for  certain  contracts  and  orders 
placed  by  a  Delegate  Agency  in  support  of  an 
approved  program. 

Rated  order  means,  for  the  purpose  of  this 
contract,  a  delivery  or  task  order  placed  by 
a  Delegate  Agency  under  the  provisions  of 
the  DPAS  in  support  of  an  approved  program 
and  which  requires  preferential  treatment  as 
necessar>'  to  meet  delivery  requirements. 
This  includes  orders  placed  by  the  Contractor 
to  subcontractors  or  suppliers  for  required 
products,  materials,  emd  services  resulting 
from  such  orders. 

(b)  Rated  order  requirement.  From  Ume  to 
time,  the  Contractor  may  receive  a  rated 
order  under  tius  contract  from  a  Delegate 
Agency.  The  Contractor  must  give 
preferentied  treatment  to  rated  orders  as 
required  by  the  Defense  Priorities  and 
Allocations  System  (DPAS)  regulation  (15 
CFR  part  700).  The  existence  of  previously 
accepted  unrated  or  lower  rated  orders  is  not 
sufficient  reason  to  reject  a  rated  order.  Rated 
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orders  take  preference  over  all  unrated  orders 
as  necessary  to  meet  required  deliver.-  dates 
There  are  two  levels  of  ratings  designated  bv 
tfie  symbol  ofeitfier    DO    or    DX  '    .Ml    IX)  ' 
rated  orders  hav.;  equal  prioritv  with  ►'at  h 
other  and  take  preferent  e  o\  or  unrated 
orders.  All   "DX"  rated  orders  take  prfferent  e 
over    DO'   rated  orders  and  unrated  ordiTs 
The  rating  designation  is  followed  h\   i 


program  identification  svmbol   Program 
identification  svinbols  indicate  which 
approved  program  is  sup[)orted  bv  the  rated 
(irder  (see  Schedule  1  of  l.S  CFR  part  700  for 
d  list    ;f  Delegate  .Xgencies.  approved 
[irntjrdms   ami  program  identifii  ation 
sv  inliiiNl 

.,  i  AiiditiiHuii  .n!'>rn:ati<in    .-Xdditional 
;n!i'r:natnni  in,i\  tir    ihlaiivd  at  the  DuC. 


DPAS  web  site  vvww.bxa.doc.gov/ 

DefenselndusthalBasePrograms/OSlES/ 

DPAS/Def  ault.htm  or  by  contacting  the 

designated  Administrative  Contracting 

Officer. 

(End  of  clausel 

!FR  Doc.  03-26024  Filed  10-14-03;  8:45  am] 
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39  CFR 

111  

224 

230 

261 

262 

263 

264 

265 

266  

267 

268 


56557 


58273 
56557 
.57372 
.56557 
.56557 
.56557 
.56557 
.56557 
.56557 
.56557 
.56557 


40  CFR 

52      58019.  58276.  58608, 
59121,  59123.  59318.  59321 
59327 

60 59328 

62 57518,  58613 

63 58172.  58615 

80 56776,  57815 

81    57820 

239  57824 

258 57824,  59333 

Proposed  Rules: 

30   57850 

31   57850 

33   57850 

35  57850 

40  57850 

52      58055,  58295.  58644. 

59145.  59146,  59355,  59356 

60  58838 

62  58646 

70 58055 


71 58055 

80 56805,57851 

82 56809 

131 58758 

141 58057 

142 58057 

143 58057 

228 58295 

239 57855 

258 57855 

261 56603 

300 57855 

41  CFR 

101-6 56560 

101-8 57730 

42  CFR 

409 58756 

411 58756 

412 57732 

413 57732,  58756 

440 58756 

483 58756 

488 58756 

489 58756 

44  CFR 

59 59126 

61 59126 

65 57625 

67 57825,  57828 

Proposed  Rules: 

61 59146 

62 59146 

67 57856 

47  CFR 

1 58629,  59127 

5 59335 

24 57828 

25 58629,  59127,  59128 

52 56781 

64 56764,  59130 

73 57829 

74 59131 

76 59336 

78 59131 

Proposed  Rules: 

73 56810.  56811,  57861 

48  CFR 

Ch  1 56668,  56689 

1 56669 

2 56669,  56676,  56681 

4 56669,  56676,  56679 

5 56676 

6 56676 

7 56676 

8 56688 

9 56676 

10 56676,  56681 

12 56676,  56681.  56682 


13 56669,56681 

14 56676 

19 56676,56681 

22 56676 

24 56688 

25 56676,  56681,  56684, 

56685 

31 56686 

32 56669,56682 

34 56676 

35 56676 

36 56676 

52  56669,  56682,  56684, 

56685 

202 56560,  58631 

204 58631 

211 58631 

212 58631 

213 56560 

226 56561 

237 56563 

243 58631 

252 56560,  56561,  58631 

1817 57629 

Proposed  Rules: 

16 56613 

39 56613,59447 

511 59510 

552 59510 

49  CFR 

171 57629 

172 57629 

173 57629 

175 57629 

176 57629 

177 57629 

178 57629 

179 57629 

1503 58281 

544 59132 

575 59249 

50  CFR 

17 56564,  57829,  59337 

21 58022 

32 57308 

622 57375 

635 56783 

648 58037,  58281 

660 57379 

679 56788,  57381,  57634, 

57636,  57837,  58037,  58038, 
59345 

697 56789 

Proposed  Rules: 

17 57643,  57646 

300 58296 

402 58298 

622 57400,  59151 

648 56811 

660 59358 
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REMINDERS 

The  items  in  this  list  were 
editorially  compOed  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  15. 
2003 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Federal  Hazardous 
Substances  Act: 
Metal-cored  candle  wicks 

containing  lead  and 

candles  with  such  wicks; 

Illness  risk;  published  4- 

18-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

SolkJ  wastes: 
Munk^pal  solid  waste 
landfills: 

Location  restrictk)ns  for 
airport  safety;  pid>lished 
10-15-03 
Volatile  organic  liquid  storage 
vessels;  standards  of 
performance;  published  10- 
15-03 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Public  availability  and  use: 
NARA  facilities;  regulatk>ns 
modified;  published  9-15- 
03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Aerospatiale;  put>tished  9- 

10-03 
Raytheon;  published  10-10- 
03 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety: 
Gas  pipeline  safety 
standards;  regulatory 
review;  published  9-15-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Alaska  Natkinal  Interest  Lands 
Conservatkm  Act;  Title  VIII 
implementation  (subsistence 
prtority): 

Wikllife;  2004-2005; 
subsistence  taking; 


comments  due  by  10-24- 
03:  published  8-19-03  [FR 
03-21121] 

AGRICULTURE 
DEPARTMENT 
Farai  Service  Agency 

Program  regulatkxis: 

Direct  farm  k>an  programs; 
appraisals;  comments  due 
by  10-20-03;  published  8- 
21-03  (FR  03-21422] 

Guaranteed  farm  toan 
program;  comments  due 
by  10-20-03;  published  8- 
19-03  [FR  03-21040] 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Program  regulatk>ns: 
Direct  farm  kian  programs; 
appraisals;  comments  due 
by  10-20-03;  published  8- 
21-03  [FR  03-21422] 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Direct  farm  k>an  programs; 
appraisals;  comments  due 
by  10-20-03;  published  8- 
21-03  [FR  03-21422] 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Servkre 

Program  regulatk>ns: 
Direct  farm  k>an  programs; 
appraisals;  comments  due 
by  10-20-03;  published  8- 
21-03  [FR  03-21422] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
AtmosplMric  Administration 

Fishery  conservation  and 
management: 
Atlantk:  highly  migratory 
species — 

Atlantic  blue  and  white 
martin;  recreational 
landings  Hmit; 
comments  due  by  10- 
24-03;  published  9-17- 
03  [FR  03-23764] 

Nortfieastem  United  States 

fisfierles — 

Atlantk:  surf  clam  and 
ocean  quahog; 
comments  due  by  10 
23-03;  published  8-25- 
03  [FR  03-21609] 

DEFENSE  DEPARTMENT 

Acquisitkm  regulattons: 
Multiyear  contracting 

auttiority  revisions; 

comments  due  by  10-20- 

03;  published  8-21-03  [FR 

03-21309] 
Productk>n  surveillance  and 

reporting;  comments  due 


by  10-20-03;  published  8- 
21-03  [FR  03-21312] 
Civilian  health  and  medeal 
program  of  uniformed 
sennces  (CHAMPUS): 
TRICARE  program— 
Coordinatkxi  of  benefits 
between  TRICARE  and 
ttie  Department  of 
Veterans  Affairs; 
comments  due  t}y  10- 
20-03;  publtshed  8-19- 
03  [FR  03-21012] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  rate  and  corporate 

regulatkm  filings: 

Virginia  Electric  &  Power 
Co.  et  al.;  Open  for 
comments  until  further 
notk»;  put)lished  10-1-03 
[FR  03-24818] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
natkxial  emisskxi  st2mdards: 
Asbestos;  comntents  due  by 

10-20-03;  published  9-18- 

03  [FR  03-23846] 
Air  pollution  control;  new 
motor  vehwies  af>d  engines: 
Compresskxi-ignitkNi  marine 

engines  at  or  above  30 

liters  per  cylinder 

emisskxi  standards; 

correctkxi;  comntents  due 

by  10-20-03;  published  9- 

19-03  [FR  03-23849] 
Compresswn-ignitkxi  marine 

engines  at  or  atx>ve  30 

liters  per  cylinder 

emission  starxlards 

Correction;  comments  due 
by  10-20-03;  published 
9-19-03  [FR  03-23848] 
Air  quality  implementatk>n 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designatk)n  of 
areas: 
New  Mexico;  comments  due 

by  10-20-03;  published  9- 

18-03  [FR  03-23747] 
Air  quality  Implementation 
plans;  approval  and 
promulgatk>n;  various 
States: 
Arizona;  comments  due  by 

10-22-03;  published  9-22- 

03  [FR  03-24003] 
Air  quality  planning  purposes; 
designation  of  areas: 
Arizona;  comments  due  by 

10-22-03;  published  9-22- 

03  [FR  03-24002] 
Coastal  nonpoint  pollutkm 
control  programs; 
States  and  territories — 

Minnesota  and  Texas; 
Open  for  comments 


until  further  notne; 
published  10-16-03  [FR 
03-26087] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  servk»s: 
Americans  with  Disatjiiities 
Act;  implementalkin — 
IndivkJuals  with  hearing 
and  speech  disabilities; 
tetecommurucatkxis 
relay  sennces  and 
speech-to-speech 
services;  comments  due 
by  10-24-03;  published 
8-25-03  [FR  03-21615] 
FEDERAL  TRADE 
COMMISSION 
Industry  gukles: 
Tire  advertising  arvj  labeling 
gukles;  comments  due  by 
10-24-03;  published  8-25- 
03  [FR  03-21681] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centara  for  Medicara  A 
Medicaid  Servtees 
MedKare: 
Respiratory  assist  devk^s 
with  t>i-level  capacity  and 
back-up  rate;  payment; 
comments  due  tiy  10-21- 
03;  published  8-22-03  [FR 
03-21443] 
HOMEUkND  SECURITY 
DEPARTMENT 
Coast  Guard 
Drawt>rklge  operatkxis: 
Califomia;  comments  due  by 
10-22-03;  published  9-22- 
03  [FR  03-24016] 
Oregon;  comments  due  by 
10-20-03;  published  9-5- 
03  [FR  03-22564] 
INTERIOR  DEPARTMENT 
Fish  and  Wiidilfe  Service 
Alaska  Natk>nal  Interest  Lands 
Consen/atkKi  Act;  Title  VIII 
implementation  (subsisterKe 
priority): 

Wikllife;  2004-2005; 
sut)sistence  taking; 
comments  due  by  10-24- 
03;  published  8-19-03  [FR 
03-21121] 
Endangered  and  threatened 
species: 

Scimitar-homed  oryx,  addax, 
and  dama  gazelle; 
comments  due  by  10-22- 
03;  published  7-24-03  [FR 
03-18841] 
Migratory  bird  hunting: 
Resklent  Canada  goose 
populatkms;  management; 
comments  due  by  10-20- 
03;  published  6-21-03  [FR 
'    03-21268] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 


IV 
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reclamation  plan 
submissions: 
Pennsylvania;  comments 

due  by  10-22-03; 

published  9-22-03  [FR  03- 

23986] 

MERIT  SYSTEMS 
PROTECTION  BOARD 

Practice  and  procedure 
Expeditious  ad)udication  of 
appeals;  comments  due 
by  10-20-03.  published  9- 
18-03  [FR  03-23857] 

PERSONNEL  MANAGEMENT 
OFRCE 

Employment: 
Executive  branch  employees 
detailed  to  legislative 
branch;  guidelines; 
comments  due  by  10-24- 
03;  published  9-9-03  [FR 
03-22904] 

Intergovernmental  Personnel 
Act  Mobility  Programs 
Federal  Government  and 
State    local,  and  Indian 
Tribal  governments,  higher 
education  institutions   etc 
temporary  employee 
assignments;  comments 
due  by  10-21-03; 
published  8-22-03  [FR  03- 
21417] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  secunty  benefits 
Federal  old-age.  survivors. 
and  disability  insurance — 

Earnings;  annual  test  for 
retirement  beneficianes. 
comments  due  by  10- 
24-03;  published  8-25- 
03  [FR  03-21613] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus:  comments  due  by 
10-20-03;  published  9-18- 
03  [FR  03-23832] 

Boeing;  comments  due  by 
10-20-03;  publishea  9-4- 
03  [FR  03-22496] 

Bombardier;  comments  due 
by  10-22-03;  published  9- 
22-03  [FR  03-23933] 

Eurocopter  France 
comments  due  by  10-21- 
03:  published  8-22-03  [FR 
03-21522] 


McCauley  Propeller 
Systems,  Inc.;  comments 
due  by  10-20-03; 
published  8-21-03  [FR  03- 
21519] 
McCauley  Propeller 

Systems,  Inc  ,  correction, 
comments  due  by  10-20- 
03;  published  9-8-03  [FR 
C3-21519] 
McDonnell  Douglas; 
comments  due  by  10-23- 
03    published  9-8-03  [FR 
03-22709] 
Saab,  comments  due  by  10- 
20-03.  published  9-19-03 
[FR  03-23939] 
Airworthiness  standards 
Special  conditions — 
Douglas  Models  DC -8-61. 
-61 F.  -63,  -63F,  -71 
-71 F.  -72,  -72F,  -73. 
and  -73F  airplanes: 
comments  due  by  10- 
20-03.  published  9-19- 
03  [FR  03-23970] 
Class  D  and  Class  E 
airspace,  comments  due  by 
10-23-03,  published  9-12-03 
[FR  03-23298] 
TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 
Hazardous  matenals 
Hazardous  matenals 
transportation — 
Safety  permits,  comments 
due  by  10-20-03, 
published  8-19-03  [FR 
03-20887] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Insurer  reporting  requirements: 
Insurers  required  to  file 
reports:  list,  comments 
due  by  10-25-03 
published  10-14-03  [FR 
03-25659] 
Motor  vehicle  safety 
standards 

Rear  impact  protection,  road 
construction  coritrolled 
honzontal  discharge 
trailer;  exclusion  from 
standard,  comments  due 
by  10-20-03,  published  9- 
19-03  [FR  03-23960] 
TREASURY  DEPARTMENT 
Fiscal  Service 
Financial  Management 
Service 


Automated  Clearing  House; 

Federal  agency 

participation;  comments 

due  by  10-20-03; 

published  8-21-03  [FR  03- 

21203] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Modified  accelerated  cost 

recovery  system  property; 

changes  in  use; 

depreciation;  comments 

due  by  10-20-03; 

published  7-21-03  [FR  03- 

18325] 
Real  estate  mortgage 

investment  conduits; 

Section  446  application 

with  respect  to 

inducement  fees; 

comments  due  by  10-20- 

03;  published  7-21-03  [FR 

03-18212] 
Retirement  plans;  cash  or 

deferred  arrangements 

and  matching  or 

employee  contributions; 

comments  due  by  10-22- 

03;  published  7-17-03  [FR 

03-17755] 
Secunties  in  an  S 

corporation;  prohibited 

allocations;  cross- 
reference;  comments  due 

by  10-20-03;  published  7- 

21-03  [FR  03-18211] 

TREASURY  DEPARTMENT 

Pnvacy  Act;  implementation; 
comments  due  by  10-22-03; 
published  9-22-03  [FR  03- 
24055] 
TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 
Alcoholic  beverages: 
Flavored  malt  beverages: 
comments  due  by  10-21- 
03.  published  6-2-03  [FR 
03-13670] 


LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  con)unction 
with  -PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-741- 
6043   This  list  is  also 
available  online  at  http:// 


www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 

in  "slip  law"  (Individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.  access,  gpo.  gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1925/P.L.  108-96 

Runaway,  Homeless,  and 
Missing  Children  Protection 
Act  (Oct.  10,  2003;  117  Stat. 

1167) 

H.R.  2826/P.L.  108-97 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  1000  Avenida 
Sanchez  Osorio  in  Carolina, 
Puerto  Rico,  as  the  "Roberto 
Clemente  Walicer  Post  Office 
Building".  (Oct.  10,  2003;  117 
Stat.  1173) 

S.  570/P.L.  108-98 

To  amend  the  Higher 
Education  Act  of  1965  with 
respect  to  the  qualifications  of 
foreign  schools.  (Oct.  10, 
2003;  117  Stat.  1174) 

Last  List  October  7,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  tittp:// 
listserv.  gsa.  gov/archives/ 
publaws-l.titml 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


INFOmiATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCMPTION  SERVICE 

Know  wlien  to  expect  your  raiewai  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  die  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  Une  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
bdbre  the  sbown  date. 


:  AEB    SMITH212J 

•  JOHN    SMITH 

:  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


/•••■ 

DEC97  R  1 


A  renewal  Dobce  wiU  be 
sent  approximately  90  days 
before  tlic  shown  date. 


AFRDO  SMITK212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20704 


DEC97R  I 


To  be  sure  that  your  service"  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  ciiange  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inqoire  about  your  subscriptiiMa  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  axrespondence,  to  die  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  IX  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Omv  ProcMiIng  Codt: 

*5468 


Superintendent  of  Dooiments  Subscription  Order  Form 

Charge  your  Older. 
It's  EMsyl 

CH  YES,entea-mysubsaiption(s)asfoUows:  '  To  fax  your  orders  (202)  512-2250 

Pbooe  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (t'R);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Afifected  (LSA),  at  $764  each  per  year. 

subscriptions  to  Federal  Registo-,  daily  only  (FRDO),  at  $699  each  per  year.  . 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name 


Addibonal  address/atientioa  line 


Price  indodes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I I  Checlc  Payable  to  the  Superintendent  of  Documents 

[U  GPO  Deposit  Account        !    |    |    |    |     |     j    l-H 


(Please  type  or  print) 


Street  address 


Ll  VISA       n  MasterCaid  Account 


aty.  State,  ZIP  code 


Daytime  ptaooe  including  area  code 


Purchase  order  number  (optiona]) 

Mbgr  we  aMke  yov  BaaeMtaa  atilifele  !• 


YES     NO 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  SLgnaturc  ii 

Mail  To:  Superintendent  of  Documents 

FO.  Box  371954.  Pittsburgh.  PA  1-1250-7954 


Public  Laws 


108th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  108th  Congress 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
US.  Government  Printing  Office  Prices  vary  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
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The  PreiUdent 


Presidential  Documents 


Proclamation  7719  of  October  10,  2003 
National  School  Lunch  Week,  2003 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Over  the  last  57  years,  the  National  School  Lunch  Program  has  provided 
more  than  187  billion  meals  to  young  people  across  our  country.  During 
Nationa.l  School  Lunch  Week,  we  recognize  the  importance  that  good  nutri- 
tion plays  in  the  health  of  our  children  and  in  the  development  of  good 
eating  habits  and  healthy  lifestyles. 

By  helping  our  children  make  healthy  choices  not  only  about  food  but 
also  about  their  overall  well-being,  we  can  reduce  the  rates  of  childhood 
obesity  and  diabetes  and  help  prevent  heart  disease,  stroke,  and  other  diseases 
later  in  life.  Nutritious  meals  can  also  improve  students'  concentration  and 
help  them  succeed  in  school. 

As  part  of  the  National  School  Lunch  Program,  the  Department  of  Agri- 
culture's Team  Nutrition  advises  school  food  service  professionals  on  how 
to  prepare  healthy  meals  for  children.  Team  Nutrition  also  provides  nutrition 
programs  for  children,  families,  and  communities  to  illustrate  the  link  be- 
tween diet  and  health.  Today,  more  than  99,000  schools  and  childcare 
centers  are  educating  young  people  about  good  eating  habits.  They  are 
also  helping  to  feed  our  Nation's  needy  children  through  the  National  School 
Lunch  Program.  For  many  students,  low-cost  or  free  school  meals  are  some- 
times the  only  nutritious  food  they  eat.  Over  the  years,  the  dedication 
of  school  officials,  food  service  professionals,  parents,  and  community  leaders 
has  helped  to  expand  the  National  School  Lunch  Program  to  include  break-, 
fast,  after-school  snacks,  milk  breaks,  and  summer  food  programs. 

In  recognition  of  the  contributions  of  the  National  School  Lunch  Program 
to  the  health,  education,  and  well-being  of  America's  children,  the  Congress, 
by  joint  resolution  of  October  9,  1962  (Public  Law  87-780),  as  amended, 
has  designated  the  week  beginning  on  the  second  Sunday  in  October  of 
each  year  as  "National  School  Lunch  Week"  and  has  requested  the  President 
to  issue  a  proclamation  in  observance  of  this  week. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  12  through  October  18,  2003,  as 
National  School  Lunch  Week.  I  call  upon  all  Americans  to  join  the  dedicated 
individuals  who  administer  the  National  School  Lunch  Program  at  the  State 
and  local  levels  in  appropriate  activities  to  promote  programs  that  support 
the  health  and  well-being  of  our  Nation's  children. 


Federal  Register /Vol.  68,  No.  200  /  Thursday,  October  16,  2003  /  Presidential  Documents  59515 


59514  Federal  Register/ Vol.  68,  No.  200 /Thursday.  October  16,  2003 /Presidential  Documents 


IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of 
October,  in  the  vear  of  our  Lord  two  thousand  three,  and  of  the  Independence 
of  the  I  'nitnd  States  of  America  the  two  hundred  and  twenty-eighth. 
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Proclamation  7720  of  October  10,  2003 
Columbus  Day,  2003 

By  the  President  of  the  United  States  of  America 

A  Proclamation        ^ 

When  Christopher  Columbus  set  out  from  Spain  in  August  1492,  he  launched 
an  era  of  discovery  and  exploration  that  continues  today.  On  Columbus 
Day,  we  honor  this  Italian  explorer's  courage  and  vision,  and  recognize 
his  four  journeys  to  the  "New  World." 

One  of  the  first  known  celebrations  of  Christopher  Columbus'  achievements 
was  in  1792  when  a  ceremony  in  New  York  City  celebrated  the  300th 
anniversary  of  his  landing  in  the  Bahamas.  Italian  Americans  began  regularly 
honoring  Columbus  in  the  1860s.  In  1892.  President  Benjamin  Harrison 
issued  a  Presidential  proclamation  on  the  400th  anniversary  of  Columbus' 
first  voyage,  describing  Columbus  as  "the  pioneer  of  progress  and  enlighten- 
ment." The  United  States  now  celebrates  a  national  holiday  in  honor  of 
Columbus. 

Columbus'  willingness  to  sacrifice  the  comfort  of  his  home  to  pursue  the 
unknown  has  inspired  generations  of  daring  explorers.  Through  the  years, 
Americans  have  followed  in  the  spirit  of  Columbus  through  exploration 
of  land,  sea,  and  space,  and  are  fulfilling  Columbus'  great  legacy.  Since 
the  days  of  Columbus,  millions  of  Italian  immigrants  have  crossed  the  ocean 
and  come  to  the  United  States.  These  Italian  Americans  and  their  descendants 
have  made  America  stronger  and  better. 

In  commemoration  of  Columbus'  journey,  the  Congress,  by  joint  resolution 
of  April  30,  1934,  and  modified  in  1968  (36  U.S.C.  107),  as  amended, 
has  requested  that  the  President  proclaim  the  second  Monday  of  October 
of  each  year  as  "Columbus  Day." 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  13,  2003,  as  Columbus  Day.  I 
call  upon  the  people  of  the  United  States  to  observe  this  day  with  appropriate 
ceremonies  and  activities.  I  also  direct  that  the  flag  of  the  United  States 
be  displayed  on  all  public  buildings  on  the  appointed  day  in  honor  of 
Christopher  Columbus. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of 
October,  m  the  vear  of  our  Lord  two  thousand  three,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-eighth. 


U^ 
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Proclamation  7721  of  October  10,  2003 

General  Pulaski  Memorial  Day,  2003 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Brigadier  General  Casimir  Pulaski  sacrificed  his  life  on  October  11,  1779, 
for  America's  independence  and  the  universal  cause  of  freedom.  His  bravery 
in  supporting  the  American  Revolutionary  War  is  an  inspiration  to  individ- 
uals around  the  world  w^ho  pursue  peace  and  freedom  for  all. 

Growing  up  near  Warsaw,  Casimir  Pulaski  knew  firsthand  the  horror  of 
tyranny  and  oppression.  In  1768,  he  joined  his  father  and  fellow  compatriots 
in  rising  against  injustice  and  fighting  for  Polish  independence.  As  a  com- 
mander in  the  rebellion,  the  young  Pole  demonstrated  a  devotion  to  freedom 
and  great  courage.  When  the  rebellion  was  quelled,  Pulaski  was  exiled 
to  France,  where  he  continued  to  pursue  freedom  with  the  same  spirit 
and  determination  that  he  had  shown  in  Poland. 

While  in  Paris,  he  met  with  the  American  envoy  to  France,  Benjamin  Frank- 
lin, who  discussed  with  him  America's  struggle  for  independence.  Pulaski 
then  volunteered  his  services  to  General  George  Washington.  In  his  first 
letter  to  General  Washington  after  arriving  in  America  in  the  summer  of 
1777,  General  Pulaski  pledged  that  he  "came  here,  where  freedom  is  being 
defended,  to  serve  it,  and  to  live  and  die  for  it."  Impressed  with  General 
Pulaski's  abilities  and  battle  experience.  General  Washington  commissioned 
him  as  a  Brigadier  General  of  the  American  cavalry.  In  May  1779,  General 
Pulaski's  new  cavalry  division  successfully  defended  the  city  of  Charleston, 
South  Carolina.  Several  months  later,  in  the  siege  of  Savannah,  General 
Pulaski  was  mortally  wounded  while  trying  to  raise  morale  and  rally  his 
troops  who  were  under  heavy  enemy  fire. 

General  Pulaski's  bravery  and  sacrifice  helped  lead  America  to  victory,  and 
today,  the  Polish  motto — "for  your  freedom  and  ours" — echoes  the  great 
spirit  of  this  Polish  and  American  hero.  This  day,  we  commemorate  General 
Pulaski's  service  to  our  Nation  and  draw  strength  from  his  example.  We 
also  honor  the  sacrifices  of  the  many  men  and  women  of  Poland  and 
other  allied  nations  who  persevere  with  us  in  the  fight  for  freedom. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  Ignited  States,  do  hereby  proclaim  October  11,  2003,  as 
General  Pulaski  Memorial  Day.  I  encourage  all  Americans  to  conunemorate 
this  occasion  with  appropriate  programs  and  activities  paying  tribute  to 
Casimir  Pulaski  and  honoring  all  those  who  defend  the  freedom  of  our 
Nation. 
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IN  VVITMiSS  WHE-^RKOF.  I  have  hereunto  set  my  hand  this  tenth  day  of 
Octot)er.  in  th;'  vear  of  our  Lord  two  thousand  three,  and  of  the  Independence 
of  the  rnitiui  States  of  America  the  two  hundred  and  twenty-eighth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMErfT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Parts  272  and  275 

RtN  0584-AD31 

Food  Stamp  Program:  Non- 
Discretionary  Quality  Control 
Provisions  of  Title  IV  of  Public  Law 
107-171 

agency:  Food  and  Nutrition  Service, 

USD  A. 

ACTION:  Interim  rule. 

SUMMARY:  On  May  13.  2002,  the 
President  signed  the  Farm  Seciuity  and 
Rural  Investment  Act  of  2002  (the  2002 
Act).  Title  IV  of  the  2002  Act  (the  Food 
Stamp  Reauthorization  Act  of  2002) 
contains  provisions  concerning  the 
Food  Stamp  Program.  This  rule  amends 
the  Food  Stamp  Program  regulations  to 
implement  certain  provisions 
concerning  the  Qusdity  Control  system 
in  sections  4118  and  4119  of  the  Food 
Stamp  Reauthorization  Act  of  2002. 
This  interim  rule  revises  the  current 
regulations  to  reflect  the  new  liability 
procedures  and  the  new  deadlines  for 
completing  the  Quality  Control  review 
process  and  announcement  of  error 
rates.  As  a  result  of  the  change  in  the 
statute,  a  new  two-year  liability  system 
will  be  instituted  which  will  result  in 
fewer  State  agencies  being  subject  to 
liabilities  for  excessive  payment  error 
rates.  There  will  be  new  time  frames  for 
State  agencies  to  complete  the  quality 
control  case  review  process  and  for  the 
Department  to  issue  error  rates. 
DATES:  This  interim  rule  is  effective 
December  15,  2003.  Comments  on  this 
rulemaking  must  be  received  on  or 
before  Jemuary  14,  2004  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  should  be 
submitted  to  Daniel  Wilusz,  Quality 
Control  Branch,  Program  Accountability 
Division,  Food  and  Nutrition  Service, 


USDA,  3101  Park  Center  Drive, 
Alexandria,  Virginia,  22302.  Comments 
may  also  be  faxed  to  the  attention  of 
Daniel  Wilusz  at  (703)  305-0928  or  e- 
mailed  to  Daniel.mlusz@fns.usda.gov. 
All  written  comments  will  be  open  for 
public  inspection  at  the  office  of  the 
Food  and  Nutrition  Service  during 
regular  business  hours  (8:30  a.m. 
through  5  p.m.).  You  may  also 
download  an  electronic  version  of  this 
rule  at  http://www.fns.usda.gov/fsp/ 
rules/Regulations/ def a  ult.h  tm . 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  this  rulemaking 
should  be  addressed  to  Margaret  Werts 
Batko  at  the  above  address  or  by 
telephone  at  (703)  305-2516. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
Significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  in  7 
CFR  part  3015,  subpart  V  and  related 
Notice  (48  FR  29115.  June  24,  1983), 
this.  Program  is  excluded  from  the  scope 
of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601-612).  Eric  M.  Bost,  Under 
Secretary  for  Food,  Nutrition,  and 
Consumer  Services,  has  certified  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  State  and  local 
welfare  agencies  will  be  the  most 
affected  to  the  extent  that  they 
administer  the  Program. 

Public  Law  104^ 

Unfunded  Mandate  Reform  Act  of 
1 995  (UMRA).  Title  II  of  UMRA 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  Food  and  Nutrition  Service  (FNS) 
generally  must  prepare  a  written 


statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
FNS  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  This  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector  of  $100  million  or 
more  in  any  one  year.  This  rule  is, 
therefore,  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

Federalism  Summary  Impact  Statement 

Executive  Order  13132  requires 
Federal  agencies  to  consider  the  impact 
of  their  regulatory  actions  on  State  and 
local  governments.  Where  such  actions 
have  federalism  implications,  agencies 
are  directed  to  provide  a  statement  for 
inclusion  in  the  preamble  to  the 
regulations  describing  the  agency's 
considerations  in  terms  of  the  three 
categories  called  for  under  section 
(6)(b)(2)(B)  of  Executive  Order  13132. 
FNS  has  considered  this  rule's  impact 
on  State  and  local  agencies  and  has 
determined  that  it  does  not  have 
Federalism  implications  under  E.O. 
13132.  This  rule  does  not  impose 
substantial  or  direct  compliance  costs 
on  State  and  local  governments. 
Therefore,  under  section  6(b)  of  the 
Executive  Order,  a  Federalism  summar\' 
impact  statement  is  not  required. 

Gvil  Rights  Impact  Analysis 

FNS  has  reviewed  this  interim  rule  in 
accordance  with  the  Department 
Regulation  4300—4.  "Civil  Rights  Impact 
Analysis,"  to  identify-  and  address  any 
major  civil  rights  impacts  the  rule  might 
have  on  minorities,  women,  and  perj.ons 
with  disabilities.  After  a  careful  review 
of  the  rule's  intent  and  provisions,  FNS 
has  determined  that  this  rule  has  no 
impact  on  any  of  the  protected  classes. 
These  changes  affect  the  quality  control 
review  system  and  not  individual 
recipients'  eligibility  for  or  participation 
in  the  Food  Stamp  Program.  FNS  has  no 
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discretion  in  implementing  these 
changes.  The  changes  are  required  to  be 
implemented  by  law  All  data  available 
to  FNS  indicate  that  protected 
individuals  have  the  same  opportunity 
to  participate  in  the  Food  Stamp 
Program  as  non-protected  individuals. 
FNS  specifically  prohibits  the  State  and 
local  government  agencies  that 
administer  the  Program  from  engaging 
in  actions  that  discriminate  based  on 
race,  color,  national  origin,  gender,  age. 
disabilitv.  marital  or  family  status. 
Regulations  at  7  CFR  272  B  specifically 
state  that  "State  agencies  shall  not 
discriminate  against  any  applicant  or 
participant  in  any  aspect  of  program 
administration,  including,  hut  not 
limited  to.  the  lertificatioy  of 
hou.seholds,  the  issuance  of  i:oupons, 
the  conduct  of  fair  hearings,  or  the 
conduct  of  anv  other  prt)gram  service  for 
reasons  of  age,  race,  color,  sex, 
handicap,  religious  creed,  national 
origin,  or  political  beliefs 
Discrimination  in  any  aspec  t  of  program 
administration  is  prohibited  by  these 
regulations,  the  Food  Stamp  .\ct  of  1977 
(the  Act),  the  Age  Discrimination  Act  of 
1975  (Pub   L.  44-1^5).  the 
Rehabilitation  Act  of  117J  (Pub   L.  93- 
112.  section  504),  and  title  VI  of  the 
Civil  Rights  Act  of  1964  (42  L'  S.C. 
2000d)  Enforcement  action  may  be 
brought  under  any  applicable  Federal 
law.  Title  VI  complaints  shall  be 
processed  in  ac^  ord  with  7  CFR  Part 
15." 

Paperwork  Reduction  Act 

This  interim  rule  does  not  contain 
changes  to  the  reporting  or 
ret:ordk.eeping  requirements  subjec  t  to 
approval  bv  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reductum  Act  of  1995  (44  U.S.C.  3507). 
Reporting  and  recordkeeping 
requirements  for  quality  control  are 
approved  under  OMB  numbers  0584- 
0074.  0584-0299,  0584-0,303,  and  0584- 
0034  There  are  no  changes  being  made 
in  this  rulemaking  that  will  alter  the 
reporting  and  recordkeeping 
requirements  related  to  quality  control 
approved  under  these  burdens.  The 
legislative  change  concerning  corrective 
action  planning  does  not  affect  the 
burden  in  0584-0010  for  reporting  and 
recordkeeping  because  the  change  only 
affects  which  States  would  be  required 
to  submit  corrective  action  plans  and 
because  the  number  of  states  required  to 
submit  corrective  action  plans  will  not 
change  under  the  new  requirement.  The 
burden  approved  under  OMB  number 
0584-0010  was  allowed  to  expire.  The 
Food  and  Nutrition  Service  has  initiated 
action  to  reinstate  the  burden  under 
0584-0010. 


Government  Paperwork  Elimination 
Act 

In  compliance  with  the  (Government 
Paperwork  Kliinination  Act,  FNS  is 
committed  to  providing  electronic 
submission  as  an  alternative  for 
information  collections  associated  with 
this  rule.  However,  we  are  not  able  to 
make  the  entire  process  electronic  at 
this  time. 

Part  of  the  process  allows  electronic 
submission  The  Qualitv  Control  review 
schedule  (approved  under  OMB  #0584- 
0299)  serves  as  both  the  data  summary 
entrv  form  that  the  reviewer  f:ompletes 
during  each  review,  and  subsequentlv, 
as  the  data  input  do(  ument  for  direct 
data  t!ntrv  into  the  Kansas  (aty 
c;omputer  Center  (KCXIC).  While  the 
data  is  manuallv  collected  on  a  paper 
form  from  iiitormation  extracted  from  a 
case  file,  it  is  electronicallv  submitted  to 
the  K(;CC  for  tabulation  and  analysis. 
Sf)me  States  have  begun  to  use 
( (imputeri^fd  versmns  of  the  worksheet 
(CJMB  number  0584-0074).  which 
provides  information  collected  on  the 
review  schedule  In  addition,  the  FNS 
contractor  for  the  data  collection  system 
has  developed,  at  FNS  request,  a 
computerized  version  of  thi;  worksheet. 
States  are  being  given  the  option  to 
continue  to  use  their  own  svstems.  the 
new  computerized  version  provided  by 
FNS  or  the  paper  version.  When  FNS 
computerized  versions  of  the  worksheet 
are  used,  the  information  is  linked  to 
and  creates  the  review  schedule 

Coder  OMB  number  0584-0034,  the 
^)urd^■ll  for  lollecting  and  reporting 
information  related  to  the  review  of 
negative  cases  and  the  status  of  sample 
selection  and  completion  is  approved. 
The  FN,S~245  serves  as  both  the  data 
summary  entry  form  that  the  reviewer 
completes  during  each  negative  case 
review,  and  subsecjuently  as  the  data 
input  do(  ument  for  direct  data  entrv 
into  the  KCiCC  Therefore,  while  data  is 
manuallv  collected,  it  is  electronically 
submitted  to  the  KC.C.C  for  tabulation 
and  .inalvsis  The  FNS-248  (Status  of 
Sample  .Selection  and  Completion) 
collects  information  on  the  status  of 
State  reviews  The  FNS-248  cimtains 
information  not  produced  by  the 
automated  system,  therefore  this  report 
is  still  necessary.  However,  we  are 
considering  wavs  that  this  data  could  be 
( ollec  ted  elef  Ironically. 

The  burden  under  OMB  number 
0584-0303  encompasses  the  sampling 
plan,  arbitration,  and  good  cause.  At 
this  time,  the.se  areas  are  not 
substantivelv  electronic  submittals.  To 
the  extent  possible.  States  may  submit 
documents  or  portions  of  documents 
electronically. 


States  have  the  option  to  maintain  in 
paper  or  electronic  format  information 
compiled  for  the  Performance  Reporting 
System,  including  Management 
Evaluation.  Data  Analysis  and 
Corrective  Action  information.  The 
State  maintains  the  information  on  site 
to  be  available  for  FNS  review  (OMB 
number  0584-0010). 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule  is  intended  to  have 
preemptive  effect  with  respect  to  any 
State  or  local  laws,  regulations,  or 
policies  that  conflict  with  its  provisions 
or  that  would  otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect 
unless  so  specified  in  the  "Effective 
Date"  paragraph  of  the  final  rule.  Prior 
to  any  judicial  challenge  to  the 
provisions  of  this  rule  or  the  application 
of  its  provisions,  all  applicable 
administrative  procedures  must  be 
exhausted.  In  the  Food  Stamp  Program 
the  administrative  procedures  are  as 
follows:  (1)  For  Program  benefit 
recipients — State  administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2020(e)(1)  and  7  CFR  273.15;  (2)  for 
State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-quality  control  (QC) 
liabilities)  or  Part  283  (for  rules  related 
to  QC  liabilities);  (3)  for  retailers  and 
wholesalers — administrative  procedures 
issued  pursuant  to  7  U.S.C.  2023  set  out 
at  7  CFR  278.8  and  part  279. 

Regulatory  Impact  Analysis 

Need  for  Action:  This  rule  amends  the 
Food  Stamp  Program  regulations  to 
implement  certain  provisions 
concerning  the  Quality  Control  system 
in  sections  4118  and  4119  of  the  Food 
Stamp  Reauthorization  Act  of  2002. 
These  provisions  revise  the  liability 
procedures  and  establish  new  deadlines 
for  completing  the  Quality  Control 
review  process  and  announcement  of 
payment  error  rates.  The  rule  has  no 
Federal  Program  cost  impacts,  however, 
fewer  States  will  be  identified  as  having 
any  potential  liability,  and  any  such 
liabilities  will  be  significantly  lower 
than  under  the  existing  system. 

Justification  of  alternatives.  The 
Department  has  no  discretion  regarding 
the  legislative  mandate  to  revise  the 
liability  and  enhanced  funding 
provisions  of  the  QC  system.  Nor  does 
it  have  discretion  regarding  the  = 

provision  that  revises  time  frames  for 
completing  the  review  and  arbitration 
process  and  announcing  individual 
State  agency  payment  error  rates  at  the 
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end  of  each  annual  review  period.  The 
Department  does  have  discretion  in 
resolving  the  liabilities  established 
under  the  new  system.  The  Secretary 
may:  Waive  all  or  a  portion  of  the 
liability;  require  the  State  agency  to 
reinvest  up  to  50  percent  of  the  liability 
in  activities  to  improve  program 
administration,  which  new  investment 
money  shall  not  be  matched  by  Federal 
funds;  designate  up  to  50  percent  of  the 
liability  as  at-risk  for  repayment  if  a 
liability  is  established  based  on  the 
State  agency's  payment  error  rate  for  the 
subsequent  fiscal  year;  or  assert  any 
combination  of  these  options.  Once  the 
Secretary  issues  the  original  resolution 
proposal,  only  the  amounts  designated 
as  waived  or  reinvestment  are  subject  to 
negotiation  between  the  State  agency 
and  the  Department. 

Effects  on  Food  Stamp  Recipients. 
This  action  is  not  anticipated  to  have 
any  impact  on  benefit  levels  or  food 
stamp  program  participation,  as  it  does 
not  change  the  program's  eligibility 
requirements  or  benefit  calculation. 

Effects  on  Federal  Program  Costs. 
Since  this  action  is  not  anticipated  to 
have  any  impact  on  benefit  levels  or 
food  stamp  participation,  we  do  not 
anticipate  any  impact  on  food  stamp 
benefit  costs.  There  is  also  no 
anticipated  financial  impact  in 
administration  costs  from  the  changes  in 
how  liabilities  are  calculated,  assessed, 
or  collected. 

Effects  on  Administering  State    • 
Agencies:  This  rule  affects  State 
agencies  by  revising  the  QC  sanction 
system.  Under  this  rule,  fewer  States 
will  be  identified  as  having  any 
potential  liability,  and  any  such 
liabilities  will  be  significantly  lower 
than  under  the  existing  sanction  system. 
State  agencies  will  also  have  additional 
time  to  complete  the  quality  control 
review  process. 

Effect  on  Retailers.  This  action  is  not 
anticipated  to  have  cuay  impact  on  food 
stamp  retailers. 

Justification  for  Interim  Rulemaking 

This  action  is  being  finalized  without 
prior  notice  or  public  comment  under 
authority  of  5  U.S.C.  553(b)(3)(A)  and 
(B).  The  provisions  contained  in  this 
rule  are  mandated  by  sections  4118  and 
4119  of  the  Food  Stamp  Reauthorization 
Act  of  2002.  The  Department  has  no 
discretion  in  implementing  the  specific 
provisions  contained  in  this  rule.  These 
provisions  are  effective  for  the  Fiscal 
Year  2003  review  period  beginning 
October  1,  2002.  The  provisions 
included  in  this  rule  are  mandated  by 
legislation,  and  the  Department  has  no 
discretion  in  the  methodology 
establishing  the  national  performance 


measure,  or  in  determining  when  State 
agencies  develop  corrective  action  plans 
resulting  from  payment  error  rates. 
Thus,  the  Department  has  determined  in 
accordance  with  5  U.S.C.  553(b)  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  prior  public  comments 
is  unnecessary.  Discretionary  regulatory 
changes  that  result  from  sections  4118 
and  4119  will  be  addressed 
subsequently  in  one  or  more  proposed 
rulemakings. 

Background 

On  May  13,  2002,  the  President 
signed  Public  Law  107-171,  the  Farm 
Security  and  Rural  Investment  Act  of 
2002.  Title  IV  of  Public  Uw  107-171, 
the  Food  Stamp  Reauthorization  Act  of 
2002,  significantly  revised  the  liability 
and  enhanced  funding  provisions  of  the 
Quality  Control  (QC)  system.  In  this 
interim  rule,  we  are  addressing  the 
provisions  in  section  4118  of  the  Food 
Stamp  Reauthorization  Act  of  2002 
concerning  establishment,  adjustment, 
and  collection  of  potential  liabilities 
and  the  requirement  to  develop  a 
corrective  action  plan  when  a  State's 
payment  error  rate  exceeds  six  percent. 
In  this  interim  rule,  we  are  also 
addressing  the  provision  in  Section 
4119  that  revises  time  frames  for 
completing  the  review  and  arbitration 
process  and  announcing  individual 
State  agency  error  rates  at  the  end  of 
each  annual  review  period.  All 
remaining  provisions  not  addressed  in 
this  rule  will  be  addressed  in  one  or 
more  subsequent  proposed  rulemakings. 

Establishing  Liabilities  for  Excessive 
Payment  Error  Rates 

Section  41 18  of  the  Food  Stamp 
Reauthorization  Act  of  2002  amended 
Section  16(c)  of  the  Food  Stamp  Act  of 
1977,  as  amended,  significantly  revising 
the  system  for  determining  liabilities  for 
payment  error  rates.  Under  the  Food 
Stamp  Act,  as  amended,  prior  to 
enactment  of  the  Food  Stamp 
Reauthorization  Act  of  2002,  liability 
was  determined  each  fiscal  year.  As 
definied  in  7  CFR  275.23(e)  of  the 
program  regulations,  the  payment  error 
tolerance  level  was  the  national 
performance  measure  for  the  fiscal  year. 
The  national  performance  measure  is 
defined  as  the  sum  of  the  products  of 
each  State  agency's  payment  error  rate 
times  that  State  agency's  proportion  of 
the  total  value  of  national  allotments 
issued  for  the  fiscal  year  using  the  most 
recent  issuance  data  available  at  the 
time  the  State  agency  is  notified  of  its 
payment  error  rate.  A  State  agency  that 
exceeded  this  tolerance  level  was 
subject  to  a  liability  claim  equivalent  to 
the  total  value  of  the  allotments  issued 


in  the  fiscal  year  by  the  State  agency, 
multiplied  by  a  factor  that  is  the  lesser 
of:  (1)  The  ratio  of  the  amount  by  which 
the  payment  error  rate  of  the  State 
agency  for  the  fiscal  year  exceeds  the 
national  performance  measure  for  the 
fiscal  year,  to  the  national  performance 
measure  for  the  fiscal  year,  or  (2)  one. 
This  figure  was  then  multiplied  by  the 
amount  by  which  the  payment  error  rate 
of  the  State  agency  for  the  fiscal  year 
exceeded  the  national  performance 
measure  for  the  fiscal  year. 

Section  4118  of  the  Food  Stamp 
Reauthorization  Act  of  2002  establishes 
a  new  multi-year  liability  system.  The 
national' performance  measure 
continues  to  be  defined  as  the  sum  of 
the  products  of  each  State  agency's 
payment  error  rate  times  that  State 
agency's  proportion  of  the  total  value  of 
national  allotments  issued  for  the  fiscal 
year  using  the  most  recent  issuance  data 
available  at  the  time  the  State  agency  is 
notified  of  its  payment  error  rate. 
However,  the  method  for  determining 
any  potential  liability  has  changed. 
Under  this  system,  Fiscal  Year  2003 
serves  as  the  initial  base  year.  For  Fiscal 
Year  2004  and  subsequent  years, 
liability  for  payment  shall  be 
established  whenever  there  is  a  95 
percent  statistical  probability  that,  for 
the  second  or  subsequent  consecutive 
fiscal  year,  a  State  agency's  payment 
error  rate  exceeds  105  percent  of  the 
national  performance  measure.  For 
example,  if  there  were  a  95  percent 
statistical  probability  that  a  State 
agency's  payment  error  rate  for  Fiscal 
Year  2003  exceeded  105  percent  of  the 
Fiscal  Year  2003  national  performance 
measure,  and  again  in  Fiscal  Year  2004, 
if  there  was  a  95  percent  statistical 
probability  that  the  State's  payment 
error  rate  exceeded  105  percent  of  the 
Fiscal  Year  2004  national  performance 
measvue,  a  liability  for  Fiscal  Year  2004 
would  be  established.  The  amount  of 
the  liability  shall  be  equal  to  the 
product  of:  The  value  of  all  allotments 
issued  by  the  State  agency  in  the 
(second  or  subsequent  consecutive) 
fiscal  year;  multiplied  by  the  difference 
between  the  State  agency's  payment 
error  rate  and  6  percent;  multiplied  by 
10  percent. 

In  order  to  implement  this  change,  we 
are  revising  7  CFR  275.23(e).  First,  we 
are  deleting  subsections  (e)(2),  (e)(3), 
and  (e)(4)  because  they  address  liability 
determinations  for  prior  fiscal  years  that 
have  already  been  resolved.  Second,  we 
are  redesignating  paragraph  (e)(5)  as 
paragraph  (e)(2)  and  amending  that 
subsection  by  deleting  the  words  "and 
beyond"  and  replacing  them  with  the 
words  "through  Fiscal  Year  2002." 
Finally,  a  new  paragraph  (e)(3)  is  being 
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added  that  e.stablished  the  liability 
system  for  Fiscal  Year  2004  and  bevond 
A  conforming  amendment  is  also  being 
made  redesignating  paragraphs  (e)(6J, 
(e)(7),  (e)(8).  (e)(9).  (e)(10).  and  (e)(l  1)  as 
(e)(4).  (e)(5).  (e)(6).  (e)(7).  (e)(8),  and 
(e)(9) 

Resolving  Uabilitifs 

Prior  to  the  passage  of  the  Food  Stamp 
Reauthorization  Act  of  2002.  potential 
liabilities  were  established  each  year 
The  Secretary  had  unlimited  authority 
to  propose  a  resolution,  including: 
waiving  any  or  all  of  the  amount: 
requiring  that  any  or  all  of  the  amount 
be  repaid  to  the  Federal  government: 
entering  into  an  agreement  to  allow 
some  or  all  of  the  liability  amount  to  be 
reinvested  in  error  reduction  activities; 
or  combining  these  options.  Once 
issuing  a  proposed  settlement  plan  to  a 
State  agency,  the  Secretary  could 
negotiate  with  the  State  agency  to  revise 
any  and  all  aspects  of  the  proposed 
liability  resolution. 

Section  4118  establishes  new 
requirements  for  resolving  State  agency 
liabilities  for  pavment  errors  linder  the 
Food  Stamp  Act.  as  amended  by  the 
Food  Stamp  Reauthorization  Act  of 
2002.  the  Secretary  has  the  authority  to 
waive  or  reduce  any  liability.  The 
Secretary  may  require  a  State  agency  to 
reinvest  up  to  50  percent  of  the 
established  liability  in  activities 
designed  to  reduce  the  payment  error 
rate.  The  Secretary  may  also  designate 
up  to  50  percent  of  the  liability  as  being 
"at-risk."  A  State  agency  would  be 
required  to  pay  to  USDA  any  money 
designated  as  "at-risk"  if  a  liability  for 
pavment  errors  is  established  for  the 
State  agency  the  following  fiscal  year 
The  Secretary  mav  combine  these  three 
options.  In  accordance  with  the  Food 
Stamp  Reauthorization  Act  of  2002.  the 
Department  and  anv  State  agency  found 
liable  for  an  excessive  payment  error 
rate  must  settle  any  waiver  amount  or 
reinvestment  amount  before  the  end  of 
the  fiscal  year  in  which  the  liability  is 
determined.  The  amount  designated  as 
being  at-risk  in  the  proposed  settlement 
plan  sent  to  the  State  agency  is  not 
subject  to  negotiation,  in  accordance 
with  the  provision  in  the  Food  Stamp 
Reauthorization  Act  of  2002  which 
provides  that  the  Department  shall  make 
its  liability  resolution  determinations 
and  enter  into  a  settlement  with  the 
State  agency  only  with  respect  to  any 
waiver  amount  or  new  investment 
amount  (emphasis  added).  When  the 
Department  notifies  the  State  agency  of 
its  payment  error  rate  and  its  potential 
liability,  that  letter  will  also  designate 
the  amount  to  be  waived,  and  what 
amount  is  designated  as  at  risk  and/or 


subject  to  reinvestment.  Because  the 
Department  is  authorized  to  enter  into  a 
settlement  with  a  State  agency 
concerning  the  amount  to  be  waived  or 
reinvested,  the  Department  may  opt  to 
enter  into  negotiations  with  the  State 
agency  to  waive  any  or  all  of  the  amount 
designated  for  reinvestment,  ("urrent 
regulations  specifv  the  requirements  for 
reinvestment  Any  reinvestment  plan 
established  for  the  amount  designated 
for  reinvestment  either  in  the  initial 
letter  or  as  a  result  of  negotiations  much 
meet  the  requirements  in  7  CFR 
275.23(e)(ll).  However,  the  law  does 
not  allow  the  Department  to  negotiate 
any  amount  designated  as  at-risk,  once 
that  amount  has  been  designated. 
Therefore,  the  Department  will  not 
negotiate  with  the  State  agency  on  the 
amount  designated  as  at-risk  once  the 
notification  letter  has  been  sent  to  the 
State  agencv.  The  amount  designated  as 
at-risk  cannot  be  reconsidered  for 
waiving  or  reinvestment  in  the 
following  year  if  a  liability  for  payment 
errors  is  established  for  the  State  agency 
in  the  following  fiscal  year.  A  new 
paragraph  (e)(10)  is  being  added  to 
§  275.23  establishing  the  Secretary's 
authoritv  to  resolve  the  liabilities  under 
these  three  options. 

Appeals 

In  accordance  with  the  Food  Stamp 
.■\t:t.  as  amended.  .State  agencies  may 
appeal  the  amount  of  the  liability 
established  as  des{;ribed  above. 
However.  State  agencies  may  not  appeal 
the  Secretary's  decision  as  to  how  such 
liabilitv  will  be  resolved;  i.e.,  waived, 
at-risk,  or  reinvestment.  Nor  is  the 
amount  of  the  national  performance 
measure  subject  to  either  administiative 
or  judicial  appeal,  in  accordance  with 
section  41 18  of  the  Food  Stamp 
Reauthorization  Act  of  2002.  The  time 
frames  and  procedures  for  appealing 
were  not  changed  by  the  Food  Stamp 
Reauthorization  Act  of  2002  and  the 
procedures  in  7  CFR  part  283  of  the 
legulations  remain  in  place. 

The  .Secretary  is  requinid  to  initiate 
collection  for  any  amount  owed  by  the 
State  agency  before  the  end  of  the  fiscal 
year  in  which  the  liability  is 
determineil.  However,  the  requirement 
to  resolve  all  liabilities  before  the  end  of 
the  fiscal  year  shall  be  suspended  if  an 
administrative  appeal  n^lating  to  the 
liability  is  pending.  The  provision 
suspending  collection  pending  an 
administrative  appeal  existed  in  the 
Food  Stamp  Act  prior  to  the  passage  of 
the  Food  .Stamp  Reauthorization  Act  of 
2002  and  was  not  changed  by  that  Act. 
Current  regulations  address  this 
suspension,  and  accordingly,  no 


changes  are  being  made  to  the 
regulations. 

Section  4118  provides  that  if  a  State 
agency  appeals  its  liability 
determination,  if  the  State  agency  began 
required  reinvestment  activities  prior  to 
an  appeal  determination,  and  if  the 
liability  amount  is  reduced  to  $0 
through  the  appeal,  the  Secretary  shall 
pay  to  the  State  agency  an  amount  equal 
to  50  percent  of  the  new  investment 
amount  that  was  included  in  the 
liability  amount  subject  to  the  appeal.  If 
the  Secretary  wholly  prevails  on  a  State 
agency's  appeal,  section  4118  provides 
that  the  Secretary  will  require  the  State 
agency  to  invest  all  or  a  portion  of  the 
amount  designated  for  reinvestment 
during  the  appeal  to  be  reinvested  or  to 
be  repaid  to  the  Federal  government. 
Section  4118  further  specifies  that  if 
neither  party  wholly  prevails  that  the 
remaining  liability  will  be  treated 
pursuant  to  regulations  issued  by  the 
Secretary.  In  this  rule,  we  are 
incorporating  into  new  §275.23{e)(10) 
the  provisions  in  section  4118 
concerning  either  the  Secretary  or  the 
State  wholly  prevailing.  We  will  address 
in  a  proposed  rule  how  any  remaining 
liability  will  be  handled  if  neither  party 
wholly  prevails  on  appeal. 

Time  Frames  for  Announcing  the 
National  Performance  Measure  and  for 
Completing  Quality  Control  Reviews 
and  Resolving  State/Federal  Differences 

Section  4119  of  the  Food  Stamp 
Reauthorization  Act  of  2002  establishes 
new  dates  for  resolution  of  the  case 
review  and  arbitration  process  and  for 
issuance  of  the  national  average 
payment  error  rate,  the  individual  State 
final  error  rates,  and  the  amounts  of  any 
payments  claimed  or  liability  amounts 
established.  Under  the  Food  Stamp  Act 
prior  to  the  Food  Stamp  Reauthorization 
Act  of  2002,  all  case  reviews  and 
arbitration  had  to  be  completed  not  later 
than  180  days  after  the  end  of  the  fiscal 
year.  FNS  was  required  to  announce  the 
national  average  payment  error  rate,  the 
individual  State  final  error  rates,  and 
the  amounts  of  any  liabilities  within  30 
clays  following  completion  of  the  case 
reviews  and  arbitration.  Under  section 
4119.  all  case  reviews  and  arbitration 
are  required  to  be  completed  by  May  31 
following  the  end  of  the  fiscal  year.  The 
national  average  payment  error  rate,  the 
individual  State  final  error  rates,  and 
the  amounts  of  any  payments  claimed  or 
liability  amounts  established  are 
required  to  be  announced  by  June  30 
following  the  end  of  the  fiscal  year.  In 
accordance  with  section  4118,  this  rule 
also  requires  that  FNS  provide  a  copy  of 
each  State  agency's  notice  of  payment 
claimed  or  liability  amount  due  to  the 
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State's  chief  executive  officer  and 
legislature.  In  this  interim  rulemaking, 
we  are  revising  redesignated  paragraph 
(e)(7)  in  §  275.23  to  establish  these  new 
dates.  Redesignated  paragraph  (e)(7) 
also  requires  FNS  to  provide  the  State 
chief  executive  officer  and  the 
legislature  with  a  copy  of  the  State's 
notice  of  payment  claimed  or  liability 
amount.  At  this  time  we  are  not  revising 
the  time  frames  for  processing 
individual  cases  or  conducting 
individual  arbitration  cases. 
Implementing  guidance  was  issued  on 
January  22,  2003,  providing  interim 
direction  to  State  agencies  on 
completing  cases  reviews  under  these 
new  time  frames  for  Fiscal  Year  2003.  A 
proposed  rule  will  be  issued  that 
addresses  these  issues. 

Corrective  Action  Planning 

Current  regulations  provide  that 
corrective  action  planning  shall  be  done 
by  a  State  agency  when  it  fails  to  reach 
the  yearly  target  (§  275.16(b)(1)),  when 
the  State  agency  is  not  entitled  to 
enhanced  hmding  (§  275.16(b)(2)),  or 
when  the  State  agency's  negative  case 
error  rate  exceeds  one  percent 
(§  275.16(b)(3)).  Section  4118  of  the 
Food  Stamp  Reauthorization  Act  of 

2002  requires  State  agencies  to  do 
corrective  action  planning  whenever  its 
payment  error  rate  is  six  percent  or 
greater.  Accordingly,  we  are  revising 

§  275.16(b)(1)  to  require  corrective 
action  planning  whenever  a  State 
agency's  error  rate  equals  or  exceeds  six 
percent.  This  change  will  have  little  real 
impact  on  State  agencies  because 
current  regulations  require  corrective 
action  plaiming  whenever  a  State 
agency  is  not  eligible  for  enhanced 
funding.  One  of  the  criteria  for 
enhanced  funding  is  that  the  payment 
error  rate  is  below  5.90  percent. 
Therefore,  all  State  agencies  with  error 
rates  above  5,90  percent  are  already 
required  to  develop  corrective  action 
plans. 

In  addition  several  technical  changes 
throughout  7  CFR  part  275  have  been 
made  to  correct  references  to  paragraphs 
changed  in  this  rulemaking  and  to  fix 
typographical  errors. 

Implementation 

This  rule  is  effective  December  15, 
2003.  Section  4118  of  the  Food  Stamp 
Reauthorization  Act  of  2002  was 
effective  October  1,  2002,  and  section 
4119  was  effective  upon  enactment. 
May  13,  2002.  This  rule  reflects  these 
statutory  provisions  which  impact  the 
establishment  of  payment  error  rates, 
the  national  performance  measure,  and 
sanctions  and  liabilities  for  Fiscal  Year 

2003  and  beyond. 


List  of  Subjects 

7  CFR  Part  272 

Alaska,  Civil  rights.  Claims.  Food 
stamps.  Grant  programs.  Social 
programs,  Reporting  and  recordkeeping 
requirements,  Unemployment 
compensation,  Wages 

7  CFR  Part  275 

Administrative  practice  and 
procedure.  Food  stamps.  Reporting  and 
recordkeeping  requirements. 

■  Accordingly,  7  CFR  parts  272  and  275 
are  amended  as  follows: 

■  1.  The  authority  citation  for  parts  272 
and  275  continue  to  read  as  follows: 

Authority:  7  U.S.C.  2011-20:?6. 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

■  2.  In  §  272.1,  add  paragraph  (g)(169)  to 
read  as  follows: 

§272.1     General  terms  and  conditions. 

***** 

(g)  Implementation.  *  *   * 
(169)  Amendment  No.  395.  The 

provisions  of  Amendment  395  are 

effective  December  15,  2003. 

PART  275— PERFORMANCE 
REPORTING  SYSTEM 

§275.3    [Amended] 

■  3.  In  §  275.3,  the  last  sentence  of 
paragraph  (c)  is  amended  by  removing 
the  reference  "§  275.23(e)(8)"  and 
adding  in  its  place  the  reference 

"§  275.23(e)(6)". 

§275.11     [Amended] 

■  4.  In  §  275.11,  the  third  sentence  of 
paragraph  §  275.11(g)  is  amended  by 
removing  the  reference  "§  275.25(e)(8)" 
and  adding  in  its  place  the  reference 
"§  275.23(e)(6)". 

■  5.  In  §  275.16,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§275.16    Corrective  action  planning. 

***** 

(b)  *  *  * 

(1)  Result  from  a  payment  error  rate 
of  6  percent  or  greater  (actions  to  correct 
errors  in  individual  cases,  however, 
shall  not  be  submitted  as  part  of  the 
State  agency's  corrective  action  plan); 
***** 

■  6.  In  §275.23: 

■  a.  Paragraph  (d)(l)(iii)  is  amended  by 
removing  the  reference  "(e)(8)(iii)"  and 
adding  in  its  place  tho  reference 
"(e)(6)(iii)". 

■  b.  Paragraph  {e)(l)  is  amended  by 
removing  the  reference  "(e)(8)"  and 
adding  in  its  place  the  reference  "(e)(6)". 

■  c.  Paragraphs  (e)(2),  (e)(3),  and  (e)(4) 
are  removed. 


■  d.  Paragraph  (e)(5)  is  redesignated  as 
paragraph  (e)(2)  and  is  further  amended 
by  removing  the  words  "and  beyond"  in 
the  paragraph  heading  and  adding  in 
their  place  the  words  "through  Fiscal 
Year  2002". 

■  e.  Newly  '•edesignated  paragraph 
(e)(2)(i)  is  amended  by  removing  the 
words  '<ind  subsequent  years"  and 
adding  in  their  place  the  words  "through 
Fiscal  Year  2002";  and  fiulher  amended 
by  removing  the  word  "rates "  in  the 
second  sentence  and  adding  in  its  place 
the  word  "rate". 

■  f .  A  new  paragraph  (e)(3)  is  added. 

■  g.  Paragraphs  (e)(6),  (e)(7),  (e)(8),  (e)(9). 
{e)(10).  and  (e)(ll)  are  redesignated  as 
paragraphs  (e)(4).  (e)(5),  (e)(6).  (e)(7). 
(e)(8)  and  (e)(9),  respectively. 

■  h.  Newly  redesignated  paragraph 
(e)(5)(i)(B)(  J)  is  amended  by  removing 
the  reference  "(e)(7)(i)(A)"  and  adding  in 
its  place  the  reference  "(e)(5)(i)(A)". 

■  i.  Newlv  redesignated  paragraph 
(e)(5)(i)(C)(3)(/i7)  is  amended  by 
removing  the  reference  "(e)(5)(i)" 
wherever  it  appears  and  adding  in  its 
place  the  reference  "(e)(2)(i)". 

■  j.  Newly  redesignated  paragraph 
(e)(5)(i)(E)  is  amended  by  removing  the 
reference  "(e)(7)(i)(A)  through 
(e)(7)(i)(D)"  and  adding  in  its  place  the 
reference  "(e)(5)(i)(A)  through 
(e)(5)(i)(D)". 

■  k.  Newly  redesignated  paragraph 
(e)(5)(i)(E)(2)  is  amended  by  removing 
the  reference  "(e)(7)(i)(E)"  and  adding  in 
its  place  the  reference  "(e)(5)(i)(E)". 

■  1.  Newly  redesignated  paragraph 
(e)(5)(ii)  is  amended  by  removing  the 
reference  "(e){7)(i)(A)  through 
(e)(7)(i)(E)"  and  adding  in  its  place  the 
reference  "(e)(5)(i){A)  through 
(e)(5)(i)(E)". 

■  m.  Newly  redesignated  paragraph 
(e)(5)(iii)  is  amended  by  removing  the 
reference  "(e)(7)"  and  adding  in  its  place 
the  reference  "(e)(5)". 

■  n.  Newly  redesignated  paragraph 
(e)(6)(i)(D)  is  amended  by  removing  the 
reference  "(e)(8)(iii)"  and  adding  in  its 
place  the  reference  "(e)(6)(iii)". 

■  o.  Newly  redesignated  paragraphs 
(e)(6)(iii)(A)  and  (e)(6)(iii)(B)  are 
amended  by  removing  the  reference 
"(e)(8)(i)(C)"  wherever  it  appears  and 
adding  in  its  place  the  reference 
"(e)(6){i)(C)". 

■  p.  Newly  redesignated  paragraph  {e)(7) 
is  amended  by  removing  the  first  and 
second  sentences  and  adding  in  their 
place  four  new  sentences. 

■  q.  Newly  redesignated  paragraph  (e)(8) 
is  amended  by  removing  the  reference 
"§  275.23(e)(5)"  and  adding  in  its  place 
the  reference  "paragraphs  (e)(2)  and 
(e)(3)  of  this  section". 

■  r.  Newly  redesigi^ted  paragraph  (e)(9) 
is  amended  by  removing  the  words  "and 
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subsequent"  in  the  first  sentence  and 
adding  in  their  place  the  words  "through 
Fiscal  Year  2002  ■■ 

■  s.  Newly  redesignated  paragraph 
(e)(9)(iii)  is  amended  by  removing  the 
reference  '(eKl  l)(vi)"  and  adding  in  its 
place  the  reference  "(eKOKvi)". 

■  t.  A  new  paragraph  (e)(10)  is  added. 
The  additions  read  as  follows: 

§  275.23     Detormination  of  State  agency 
program  perfonnance. 
***** 

(e)  *   *    • 

(3)  Establishment  of  payment  error 
rates  and  liabilitv  For  Fiscal  Year  2003 
and  subsequent  vears,  FNS  shall 
announce  a  national  performance 
measure  not  later  than  June  30  after  the 
end  of  the  fiscal  year.  The  national 
performance  measure  is  the  sum  of  the 
products  of  each  State  agency's  error 
rate  times  that  State  agency's  proportion 
of  the  total  value  of  national  allotments 
issued  for  the  fiscal  year  using  the  most 
recent  issuance  data  available  at  the 
time  the  State  agency  is  notified  of  its 
payment  error  rate.  Once  announced. 
the  national  performance  measure  for  a 
given  fiscal  year  will  not  he  subject  to 
change.  The  national  performance 
measure  announced  under  this 
paragraph  (e)(3)  is  not  subject  to 
administrative  or  judicial  review. 
Liabilitv  for  payment  shall  be 
established  for  Fiscal  Year  2004  and 
beyond  whenever  there  is  a  95  percent 
statistical  probability  that,  for  the 
second  or  subsequent  consecutive  fiscal 
year,  a  State  agency's  payment  error  rate 
exceeds  105  percent  of  the  national 
performance  measure.  The  amount  of 
the  liability  shall  be  equal  to  the 
product  of: 

(i)  The  value  of  all  allotments  issued 
by  the  State  agency  in  the  (second  or 
subsequent  consecutive)  fiscal  vear: 
multiplied  by 

(ii)  the  difference  between  the  State 
agency's  payment  error  rate  and  6 
percent;  multiplied  by 

(iii)  10  percent. 
•         «         «         *         « 

(7)  *    *    *  The  case  review  process  and 
the  arbitration  of  all  difference  cases 
shall  be  completed  by  May  31  following 
the  end  of  the  fiscal  year.  FNS  shall 
determine  and  announce  the  national 
average  payment  error  rate  for  the  fiscal 
vear  by  June  30  following  the  end  of  the 
fiscal  year.  At  the  same  time  FNS  shall 
notify  all  State  agencies  of  their 
individual  payment  error  rates  and 
payment  error  rate  liabilities,  if  any 
FNS  shall  provide  a  copy  of  each  State 
agencv's  notice  to  its  respective  chief 
executive  officer  and  legislature.  •    *    * 


(10)  Resolution  of  liabilities  for  FY 
2()()J  and  beyond  FNS  may;  waive  all 
or  a  portion  of  the  liabilitv;  require  the 
State  agencv  to  reinvest  up  to  50  percent 
of  the  liability  in  activities  to  improve 
program  administration,  which  new^ 
investment  money  shall  not  be  matched 
bv  Federal  funds;  designate  up  lo  50 
pert;ent  of  the  liability  as  "at-risk  "  for 
repavment  if  a  liabilitv  is  established 
based  on  the  State  agency's  payment 
error  rate  for  the  subsequent  fiscal  year; 
or  assert  any  combination  of  these 
options.  Once  FNS  establishes  its 
proposed  liability  resolution  plan,  the 
amount  assigned  as  at-risk  is  not  subject 
to  settlement  negotiation  between  FNS 
and  the  State  agency  and  mav  not  be 
reduced  unless  an  appeal  decision 
revises  the  total  dollar  liability.  FNS  and 
the  State  shall  settle  any  waiver  amount 
or  reinvestment  amount  before  the  end 
of  the  fi.scal  vear  in  whi(;h  the  liability 
amount  is  determined  unless  an 
administrative  appeal  relating  to  the 
claim  is  pending.  If  a  Slate  agency 
appeals  its  liability  detennination,  if  the 
State  agencv  began  required 
reinvestment  activities  prior  to  an 
appeal  determination,  and  if  the  liability 
amount  is  redui:ed  to  SO  through  the 
appeal.  FNS  shall  pay  to  the  State 
agencv  an  amount  equal  to  50  percent 
of  the  new  investment  amount  that  was 
included  in  the  liabilitv  amount  subject 
to  the  appeal.  If  FNS  wholly  prevails  on 
a  State  agency's  appeal.  FNS  will 
re(|uire  the  State  agenc:v  to  invest  all  or 
a  portion  of  the  amount  designated  for 
reinvestment  during  the  appeal  to  be 
reinvested  or  to  be  repaid  to  the  Federal 
government. 

Dated:  October  3.  2003. 
Eric  M.  Bost, 

(  ndfT  Sfcmtary,  Food,  Stitnthin.  and 
Consumer  Services. 

IFR  no(    ().3-2R17R  Filed  10-15-03;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  945 

[Docket  No.  FV03-945-1  FR) 

Irish  Potatoes  Grown  in  Certain 
Designated  Counties  in  Idaho,  and 
Maltieur  County,  Oregon;  Increased 
Assessment  Rate 

AGENCY:  .Agricultural  Marketing  Service, 

IJSDA. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  increases  the 
assessment  rate  established  for  the 
Idaho-Eastern  Oregon  Potato  Committee 


(Committee)  for  the  2003-04  and 
subsequent  fiscal  periods  from  $0.0026 
to  $0.0045  per  hundredweight  of 
potatoes  handled.  The  Committee 
locally  administers  the  marketing  order 
which  regulates  the  handling  of  Irish 
potatoes  grown  in  certain  designated 
counties  in  Idaho,  and  Malheur  County, 
Oregon.  Authorization  to  assess  potato 
handlers  enables  tlie  Committee  to  incur 
expenses  that  are  reasonable  and 
appropriate  to  administer  the  program. 
The  fiscal  period  began  August  1  and 
ends  July  31.  The  increased  assessment 
rate  will  remain  in  effect  indefinitely 
unless  modified,  suspended,  or 
terminated. 

EFFECTIVE  DATE:  October  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

B.u-ry  Broadbent,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  1220 
S\V  Third  Avenue,  Suite  385,  Portland, 
Oregon  97204-2807;  Telephone;  (503) 
326-2724.  Fax;  (503)  326-7440  or  E- 
mail:  Barry.Broadbent@usda.go\^.  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA.  1400  Independence 
Avenue  SW..  STOP  0237,  Washington, 
DC  20250-0237;  Telephone;  (202)  720- 
2491.  Fax;  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  Telephone:  (202)  720- 
2491.  Fax;  (202)  720-8938,  or  E-mail: 
fav  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  98  and  Marketing  Order  No.  945, 
both  as  amended  (7  CFR  part  945), 
regulating  the  handling  of  Irish  potatoes 
grown  in  certain  designated  counties  in 
Idaho,  and  Malheur  County,  Oregon, 
hereinafter  referred  to  as  the  "order". 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act". 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Idaho-Eastern  Oregon  potato 
handlers  are  subject  to  assessments. 
Funds  to  administer  the  order  are 
derived  from  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
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issued  herein  will  be  applicable  to  all 
assessable  potatoes  beginning  on  August 
1,  2003,  and  continue  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
hcindler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  cormection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  for 
the  2003-04  and  subsequent  fiscal 
periods  from  $0.0026  to  $0.0045  per 
hundredweight  of  potatoes  handled. 

Section  945.40  of  the  order  provides 
authority  for  the  Committee,  with  the 
approval  of  the  Secretary,  to  incur 
reasonable  expenses  for  its  maintenance 
and  functioning.  Section  945.41  requires 
the  Committee  to  formulate  an  aimual 
budget  estimating  its  income  and 
expenditures  for  the  upcoming  fiscal 
year  and  to  present  such  budget  to  the 
Secretary  for  approval.  Section  945.42(a) 
authorizes  the  Committee  to  assess 
handlers  for  their  pro  rata  share  of  such 
expenses  and  §  945.42(b)  provides  that 
the  rate  of  assessment  be  set  by  the 
Secretary  based  on  the  recommendation 
of  the  Committee.  The  members  of  the 
Committee  are  producers  and  handlers 
of  potatoes  grown  in  Idaho  and  Eastern 
Oregon.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  therefore  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  assessment  rate 
was  discussed  in  a  public  meeting 
before  the  Committee  members  voted  to 
recommend  an  increase.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  1996-97  and  subsequent  fiscal 
periods,  tlie  Committee  recommended, 
and  USDA  approved,  an  assessment  rate 


that  would  continue  in  effect  from  fiscal 
period  to  fiscal  period  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Committee  met  on  June  16,  2003. 
and  unanimously  recommended  2003— 
04  expenditures  of  $149,417  and  an 
assessment  rate  of  $0.0026  per 
hundredweight  of  potatoes  handled,  the 
same  rate  currently  in  effect.  The 
Committee  estimated  the  2003-04 
potato  shipments  at  36,500,000 
hundredweight,  which  would  generate 
$94,900  in  assessment  revenue.  At  that 
meeting,  the  Committee  discussed 
increasing  the  assessment  rate  to 
respond  to  rising  Committee  expenses, 
declining  assessment  revenue,  and 
shrinking  operating  reserves.  After 
discussion,  the  Committee  postponed 
any  action  until  later  in  the  fiscal 
period,  believing  that  assessment 
revenue  and  operating  reserves  were 
sufficient  to  maintain  Committee 
operations  through  the  fiscal  period. 

The  Committee  conducted  a 
telephone  vote  on  July  18,  2003,  and 
unanimously  recommended  a  revised 
budget  of  $145,317  (down  from 
$149,417)  and  to  raise  the  assessment 
rate  to  $0.0045  per  hundredweight  of 
potatoes  handled  (up  from  $0.0026).  In 
comparison,  last  fiscal  period's 
budgeted  expenditxu-es  were  $137,094. 
The  reconunended  assessment  rate  is 
$0.0019  higher  than  the  rate  currently  in 
effect.  The  increase  is  necessary  to  offset 
an  increase  in  salaries  and  operating 
expenses,  declining  potato  shipments, 
and  the  depletion  of  operating  reserves. 

This  major  expenditures 
recommended  by  the  Committee  for  the 
2003-04  fiscal  period  include  $95,067 
for  salaries  and  benefits,  $16,500  for 
transportation,  $13,500  for  travel, 
$6,800  for  rent  and  utilities,  and  $4,800 
for  office  expenses.  Budgeted  expenses 
for  these  items  in  2002-2003  were 
$92,144,  $9,000,  $14,000.  $6,300,  and 
$6,500,  respectively.  The  transportation 
budget  item  covers  the  purchase  of  a 
new  Committee  vehicle  and  all  of  the 
operating  and  maintenance  costs 
associated  with  it.  The  manager  uses  a 
Committee  vehicle  for  handler 
compliance  visits  throughout  the 
season,  and  other  authorized  Committee 
activities.  Travel  covers  the  cost  of 
travel,  lodging,  and  meals  for  the 
Committee  manager  and  members  when 
attending  Committee  meetings  and 
conventions  involving  Committee 
authorized  business. 

The  Committee  estimates  potato 
shipments  for  the  2003-04  fiscal  period 
at  36,500,000  hundredweight,  which 
should  provide  $164,250  in  assessment 


income  at  the  issued  assessment  rate. 
This  income  should  be  adequate  to 
cover  budgeted  expenses.  The 
Committee  estimated  monetary  reserves 
to  'oe  approximately  $33,000  at  the 
beginning  of  the  2003-04  fiscal  period. 
The  reserves  could  potentially  increase 
to  $51,933  by  the  fiscal  period  end.  The 
order  permits  an  operating  reserve  in  an 
amount  not  to  exceed  approximately 
one  fiscal  period's  budgeted  expenses 
(§  945.44).  Funds  held  in  reserve  will  be 
kept  within  the  maximum  permitted  by 
the  order. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
available  information. 

Although  this  assessment  rate  will  be 
in  effect  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or 
USDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  will  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  would  be 
undertaken  as  necessary.  The 
Committee's  2003-04  budget  and  those 
for  subsequent  fiscal  periods  would  be 
reviewed  and,  as  appropriate,  approved 
by  USDA. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly. 
AMS  has  prepared  this  final  regulator}- 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulator}'  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  undulv 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  900 
producers  of  potatoes  in  the  production 
area  and  approximately  54  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
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producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $750,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

Based  on  a  three-year  average  fresh 
potato  production  of  35.448,000 
hundredweight  as  calculated  from 
Committee  records,  a  three-year  average 
of  producer  prices  of  $6.10  per 
hundredweight  reported  by  the  National 
Agricultural  Statistics  Service,  and  900 
Idaho-Eastern  Oregon  potato  producers, 
the  average  annual  producer  revenue  is 
approximately  $240,259.  It  can  be 
concluded,  therefore,  that  most  of  these 
producers  may  be  classified  as  small 
entities. 

In  addition,  based  on  Committee 
records  and  2002-03  f.o.b.  shipping 
point  prices  ranging  from  $5.00  to 
$35.00  per  hundredweight  reported  by 
USDA's  Market  News  Service,  many 
Idaho-Eastern  Oregon  potato  handlers 
may  ship  over  $5,000,000  worth  of 
potatoes.  In  view  of  the  foregoing,  few 
of  the  handlers  may  be  classified  as 
small  entities  as  defined  by  the  SBA. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  2003-04 
and  subsequent  fiscal  periods  from 
$0.0026  to  $0.0045  per  hundredweight 
of  potatoes  handled.  The  Committee 
unanimously  recommended  2003-04 
expenditures  of  5145.31 7  and  an 
assessment  rate  of  $0.0045  per 
hundredweight.  The  proposed 
assessment  rate  is  $0.0019  per 
hundredweight  higher  than  the  2002-0.) 
rate.  The  quantity  of  assessable  potatoes 
for  the  2003-04  fiscal  period  is 
estimated  to  be  36,500,000 
hundredweight.  Income  derived  from 
handler  assessments  (approximately 
$164,250)  should  be  adequate  to  cover 
budgeted  expenses. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2003-04  fiscal  period  include  595,067 
for  salaries  and  benefits.  516.500  for 
transportation.  513.500  for  travel. 
56.800  for  rent  and  utilities,  and  54.800 
for  office  expenses.  Budgeted  expenses 
for  these  items  in  2002-2003  were 
592.144.  59.000.  514.000.  56.300,  and 
56.500.  respectively 

The  assessment  rate  increase  is 
necessary  to  offset  increases  in  salaries 
and  operating  expenses,  declining 
potato  shipments,  and  the  depletion  of 
operating  reserves.  The  C'ommittee 
estimated  the  reserve  to  be  533,000  at 
the  2002-03  fiscal  period  end.  At  the 
current  rate  of  .50.0026  per 
hundredweight,  and  the  estimated 
potato  production  of  36.500,000 


hundredweight  for  the  2003-04  fiscal 
period,  the  projected  income  for  the 
2003-04  fiscal  period  would  be  $94,900. 
This  amount,  along  with  the  projected 
reserve  of  $33,000,  is  approximately 
$19,417  less  than  required  to  fund  the 
proposed  2003-04  budget  and  $9,194 
less  than  the  2002-03  budgeted  amount. 
Thus,  the  Committee  believes  that  the 
projected  assessment  income  at  the 
current  assessment  rate  and  funds  held 
in  reserve  would  not  be  sufficient  to 
fund  the  Committee's  operations 
without  increasing  the  assessment  rate. 

At  the  recommended  rate  of  $0.0045 
per  hundredweight  (assessment  income 
of  $164,250)  and  expenditures  of 
$145,317,  the  Committee  may  increase 
its  reserve  by  up  to  $18,933.  The 
projected  reserve  would  be 
approximately  $51,933  on  July  31,  2004, 
which  the  Committee  determined  to  be 
both  appropriate  and  acceptable. 

The  Committee  considered  alternate 
levels  of  assessment  but  determined  that 
increasing  the  assessment  rate  to 
SO. 0045  per  hundredweight  will  allow 
the  Committee  to  adequately  fund 
operations  and  replenish  the  reserve  to 
an  acceptable  level.  The  Committee 
decided  that  any  assessment  rate 
between  $0.0026  per  hundredweight 
and  $0.0045  per  hundredweight  would 
not  be  sufficient  to  accomplish  the 
Committees  goals  Prior  to  arriving  at 
the  budget  and  assessment  rate 
recommendations,  the  Committee 
considered  information  from  various 
sourc:es.  including  the  (k)mmittee's 
Finance  and  Executive  Committees. 

.■\  review  of  historical  information  and 
preliminary  information  pertaining  to 
tht!  upcoming  fiscal  period  indicates 
that  the  producer  price  for  the  2003-04 
fiscal  period  could  range  between  $4.50 
and  56.00  per  hundredweight  of 
potatoes.  Therefore,  the  estimated 
assessment  revenue  as  a  percentage  of 
total  producer  revenue  could  range 
between  0.1  and  0.075  percent. 

This  action  increases  the  assessment 
obligation  imposed  on  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  of 
the  additional  costs  mav  be  passed  on 
to  producers.  However,  these  costs  are 
offset  bv  the  benefits  derived  by  the 
operation  of  the  marketing  order.  In 
addition,  the  Committee's  meeting  was 
widely  publicized  throughout  the  Idaho- 
Eastern  Oregon  potato  industrv  and  all 
interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Committee  deliberations  (m  all  issues. 
Like  ,dl  (ionmiittee  meetings,  the  [une 
16.  2003,  meeting  was  a  public;  meeting 
and  all  entities,  both  large  and  small, 
were  able  to  express  views  on  this  issue. 


This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  Idaho-Eastern 
Oregon  potato  handlers.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry'  and  public  sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  August  28,  2003  (68  FR 
51713).  Copies  of  the  proposed  rule 
were  also  mailed  or  sent  via  facsimile  to 
all  potato  handlers.  Finally,  the 
proposal  was  made  available  through 
the  Internet  by  the  Office  of  the  Federal 
Register  and  USDA.  A  15-day  comment 
period  ending  September  12,  2003,  was 
provided  for  interested  persons  to 
respond  to  the  proposal.  No  comments 
were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  reconunendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because  the  2003-2004  fiscal  period 
began  on  August  1 .  and  the  marketing 
order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  Idaho-Eastern  Oregon 
potatoes  handled  during  such  fiscal 
period.  Further,  handlers  are  aware  of 
this  rule  which  was  unanimously 
recommended  by  the  Committee.  Also, 
a  15-dav  comment  period  was  provided 
for  in  the  proposed  rule,  and  no 
comments  were  received. 

List  of  Subjects  in  7  CFR  Part  945 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  945  is  amended  as 
follows: 
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PART  945— POTATOS  GROWN  IN 
DESIGNATED  COUNTIES  IN  IDAHO, 
AND  MALHEUR  COUNTY,  OREGON 

■  1 .  The  authority  citation  for  7  CFR  part 
945  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

■  2.  Section  945.249  is  revised  to  read  as 
follows: 

§945.249    Assessment  rate. 

On  and  after  August  1,  2003,  an 
assessment  rate  of  $0.0045  per 
hundredweight  is  established  for  Idaho- 
Eastern  Oregon  potatoes. 

Dated:  October  9,  2003. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 

Service. 

[FR  Doc.  03-26177  Filed  10-15-03;  8:45  am] 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 
[Docket  No.  00-08O-3] 

Change  in  Disease  Status  of  East 
Anglia  With  Regard  to  Classical  Swine 
Fever 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USD  A. 
action:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  governing  the  importation  of 
certain  animals,  meat,  and  other  animal 
products  by  restoring  East  Anglia,  a 
region  of  England  that  includes  the 
coimties  of  Essex,  Norfolk,  and  Suffolk, 
to  the  list  of  regions  considered  free  of 
classical  swine  fever.  This  final  rule 
follows  an  interim  rule  that  removed 
East  Anglia  from  that  list  due  to  the 
detection  of  classical  swine  fever  in  that 
region.  Based  on  the  results  of  an 
evaluation  of  the  current  classical  swine 
fever  situation  in  East  Anglia,  we  have 
determined  that  East  Anglia  can  be 
restored  to  the  list  of  regions  considered 
to  be  free  of  classical  swine  fever.  This 
rule  relieves  certcun  classical  swine 
fever-related  prohibitions  and 
restrictions  on  the  importation  of  swine 
and  swine  products  into  the  United 
States  from  East  Anglia. 
EFFECTIVE  DATE:  October  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Charisse  Cleare,  Senior  Staff 
Veterinarian,  National  Center  for  Import 
and  Export,  VS,  APHIS,  4700  River 
Road  Unit  38,  Riverdale,  MD  20737- 
1231;  (301)  734-4356. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  of  certain 
animals  and  animal  products  into  the 
United  States  in  order  to  prevent  the 
introduction  of  various  animal  diseases, 
including  rinderpest,  foot-and-mouth 
disease,  African  swine  fever,  classical 
swine  fever  (CSF),  and  swine  vesicular 
disease.  These  are  dangerous  and 
destructive  communicable  diseases  of 
nuninants  and  swine.  Section  94.9  of 
the  regulations  restricts  the  importation 
into  the  United  States  of  pork  and  pork 
products  from  regions  where  CSF  is 
known  to  exist.  Section  94.10  of  the 
regulations  prohibits,  with  certain 
exceptions,  the  importation  of  swine 
that  originate  in  or  are  shipped  from  or 
transit  any  region  in  which  CSF  is 
known  to  exist.  The  regulations  in 
§§  94.9(a)  and  94.10(a)  provide  that  CSF 
exists  in  all  regions  of  the  world  except 
for  certain  regions  listed  in  those 
sections. 

In  an  interim  rule  effective  August  4, 
2000,  and  published  in  the  Federal 
Register  on  September  20.  2000  (65  FR 
56774-56775,  Docket  No.  00-080-1),  we 
amended  the  regulations  by  removing 
East  Anglia  (a  region  of  England  that 
includes  Essex,  Norfolk,  and  Suffolk 
comities)  from  the  lists  of  regions 
considered  to  be  free  of  CSF  (which,  at 
the  time,  we  referred  to  as  hog  cholera). 
That  action  was  necessary  because  CSF 
had  been  confirmed  in  East  Anglia.  The 
effect  of  the  interim  rule  was  to  restrict 
the  importation  of  pork  and  pork 
products  and  to  prohibit  the  importation 
of  swine  into  the  United  States  from 
East  Anglia. 

Although  we  removed  East  Anglia 
from  the  list  of  regions  considered  to  be 
free  of  CSF,  we  recognized  that  Great 
Britciin's  Ministry  of  Agriculture, 
Fisheries  and  Food  (now  part  of  the 
Department  for  Environment,  Food,  and 
Rural  Affairs)  immediately  responded  to 
the  detection  of  CSF  by  initiating 
measures  to  eradicate  the  disease.  In 
addition,  disease  spread  was  contained 
within  East  Anglia.  Therefore,  we 
limited  the  effect  of  our  interim  rule  to 
East  Anglia.  We  also  stated  that  we 
intended  to  reassess  the  situation  in  the 
region  at  a  futtu-e  date  in  the  context  of 
Office  International  des  Epizooties  (OIE) 
standards,  and  that  as  part  of  that 
reassessment  process,  we  would 
consider  all  comments  received 
regarding  the  interim  rule. 

Additionally,  we  stated  in  the  interim 
rule  that  the  future  reassessment  would 
enable  us  to  determine  whether  it  was 
necessary  to  continue  to  prohibit  the 


importation  of  swine  and  to  restrict  the 
importation  of  pork  and  pork  products 
from  East  Anglia,  or  whether  we  could 
restore  East  Anglia  to  the  list  of  regions 
in  which  CSF  is  not  known  to  exist. 

We  solicited  comments  concerning 
the  interim  rule  for  60  days  ending 
November  20,  2000.  We  received  one 
comment  by  that  date,  from  a  national 
pork  industry  association.  This 
comment  is  addressed  below. 

On  March  13,  2003.  we  published  a 
notice  in  the  Federal  Register  (68  FR 
11998-11999.  Docket  No.  00-080-2)  in 
which  we  advised  the  public  of  the 
availability  of  an  evaluation  that  we  had 
prepared  concerning  the  CSF  status  of 
East  Anglia.  The  evaluation,  entitled 
"APHIS  Evaluation  of  the  Classical 
Swine  Fever  Status  of  East  Anglia 
(counties  of  Norfolk,  Suffolk,  and  Essex) 
November  2002,"  assessed  the  CSF 
status  of  East  Anglia  and  the  related 
disease  risks  associated  with  importing 
animals  and  animal  products  into  the 
United  States  from  East  Anglia. 

We  solicited  comments  concerning 
the  evaluation  for  60  days  ending  May 
12,  2003.  and  received  one  comment  by 
that  date.  The  comment,  which  was 
submitted  by  a  national  pork  industr\' 
association,  was  a  resubmission  of  the 
comment  sent  by  that  organization  in 
response  to  the  September  2000  interim 
rule.  The  comment  is  discussed  below. 

De  Facto  Regionalization 

Comment:  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
should  have  followed  its  regulations  in 
9  CFR  part  92  "in  the  initial  rulemaking 
to  remove  East  Anglia  from  the  list  of 
regions  recognized  as  free  of  CSF.  In 
that  rulemaking,  APHIS  established  East 
Anglia,  England,  as  a  region  affected 
with  CSF,  and  continued  to  recognize 
the  rest  of  Great  Britain  as  free  of  that 
disease.  There  are  several  specific 
procedures  set  forth  in  part  92  that 
APHIS  should  be  following.  These  are: 
(1)  That  APHIS  will  make  information 
submitted  in  support  of  a  request  for 
regionalization  available  to  the  public 
prior  to  rulemaking;  (2)  that  APHIS  will 
publish  a  proposed  rule  for  public 
comment;  and  (3)  that  during  the 
comment  period,  the  public  will  have 
access  to  the  information  upon  which 
APHIS  based  its  risk  analysis,  as  well  as 
to  the  methodology  used  to  conduct  the 
analysis. 

Response:  The  regulations  in  9  CFR 
part  92,  "Importation  of  Animals  and 
Animal  Products;  Procedures  for 
Requesting  Recognition  of  Regions," 
were  published  in  October  1997  in 
conjunction  with  APHIS'  policy  on 
regionalization  (see  Docket  No.  94-106- 
8,  62  FR  56027-56033,  October  28, 
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1997).  The  regulations  set  out  the 
process  by  which  a  foreign  government 
mav  apply  to  have  all  or  part  of  a 
country  recognized  as  a  region  or  for 
approval  to  export  animals  or  animal 
products  to  the  United  States  under 
conditions  based  on  the  risk  associated 
with  animals  or  animal  products  from 
that  region.  Our  intention  was  for  these 
regulations  to  tell  veterinary  officials  of 
foreign  governments  that  have  different 
risk  levels  within  the  country  or 
extending  across  national  boundaries 
and  that  wish  to  begin  exporting 
animals  or  animal  products  to  the 
United  States  how  to  request  an  initial 
evaluation  of  animal  disease  status  or 
conditions  for  import  of  commodities. 
We  did  not  intend  for  these  regulations 
to  applv  in  circumstances  where  an 
outbreak  of  a  disease  in  a  region 
previously  recognized  as  disease-free,  or 
an  increased  incidence  of  disease  in  a 
foreign  region  makes  it  necessary  for  the 
United  States  to  take  interim  measures 
to  protect  its  livestock  from  the  foreign 
animal  disease.  In  these  cases.  APHIS 
must  take  immediate  action  to  prohibit 
or  restrict  imports  from  the  region  that 
now  presents  a  disease  concern,  and  the 
scope  of  that  action  may  be  limited  to 
the  portion  of  the  region  that  presents 
the  disease  risk.  Such  action  may 
include  publishing  an  interim  rule  to 
provide  an  appropriate  basis  for 
enforcing  prohibitions  or  restrictions 
that  may  initially  be  announced 
administratively.  In  these 
circumstances.  APHIS  has  a 
responsibility  to  take  whatever 
measures  appear  necessary  to  prevent 
the  introduction  of  disease.  We  believe 
that  publishing  a  proposed  rule  for 
comment  would  be  contrary  to  the 
public  interest  because  doing  so  would 
delay  our  taking  protective  actions.  We 
also  believe  that  making  the  information 
upon  which  we  base  our  decisions  for 
establishing  a  region  via  an  interim  rule 
available  to  the  public  for  comment 
prior  to  publishing  the  interim  rule 
would  also  be  contrary  to  the  public 
interest  for  the  same  reason.  In  the  case 
of  East  Anglia.  we  felt  that  risk 
considerations  justified  our 
regionalization  approach.  However,  we 
understand  the  commenters  concerns, 
and  we  have  taken  actions  to  address 
them.  One  of  the  actions  we  took  in  this 
case  was  the  preparation  of  a  risk 
assessment  on  the  disease  status  of  East 
Anglia,  which  we  made  available  to  the 
public  for  comment  prior  to  this  final 
rule. 

We  took  action  at  a  regional  level  in 
the  case  of  East  Anglia  because  we 
believed  that  the  disease  situation 
warranted  it.  We  alreadv  had  extensive 


information  about  the  region,  including 
information  on  the  authority, 
organization,  and  infrastnicture  of  the 
veterinary  services  organization  of  the 
region:  the  extent  to  which  movement  of 
animals  and  animal  products  is 
controlled  from  regions  of  higher  risk, 
and  the  level  of  biosecurity  for  such 
movements;  livestock  demographics  and 
marketing  practices  in  the  region:  the 
tvpe  and  extent  of  disease  surveillance 
conducted  in  the  region:  diagnostic 
laboratory'  capabilities  in  the  region:  and 
the  region's  policies  and  infrastructure 
for  animal  disease  control,  i.e..  the 
region's  emergency  response  capacity. 
This  information  provided  the  basis  for 
our  previous  recognition  of  the  region  as 
free  of  the  disease.  Our  obligations 
under  international  trade  agreements 
compel  us  to  take  no  more  restrictive 
actions  than  necessary  to  prevent  the 
introducticm  of  disease.  L'nless  we 
determine  that  this  information  is  no 
longer  reliable,  it  should  provide  a 
rational  basis  for  believing  that  the 
region  can  effectively  control  an 
outbreak  within  a  smaller  region. 

Unjustified  Emergency  Action 

Conuufnt:  While  the  CSF  outbreak  in 
East  Anglia  presented  an  emergency 
situation  justifying  the  issuance  of  an 
interim  rule  in  order  to  protect  against 
the  introduction  of  CSF  into  the  United 
States,  the  specific  action  APHIS  took 
was  not  justified.  The  emergency 
situation  only  justified  an  interim  rule 
removing  all  of  Great  Britain  from  the 
list  of  CSF-free  regions,  and  any  action 
with  respect  to  regionalizing  East  Anglia 
should  have  been  handled  according  to 
the  procedures  in  §  92.2. 

Response:  As  explained  previously, 
we  believe  that  it  was  appropriate  to 
limit  the  scope  of  our  action  to  the 
specific  region  of  East  Anglia,  given  the 
specific  disease  situation  and  the 
extensive  information  we  already 
possessed  about  East  Anglia  and  Great 
Britain  as  a  whole.  Given  these  factors, 
we  are  confident  that  we  had  sufficient 
ju.stification  for  taking  action  with 
respect  to  East  Anglia  on  an  emergency 
basis  to  protect  against  the  introduction 
of  CSF  into  the  United  States.  We 
believe  that  any  action  to  remove  all  of 
Great  Britain  from  the  list  of  CSF-free 
regions  would  have  been  urmecessary 
and  unjustified. 

Veterinary  Equivalency  Agreement 

Comment:  The  Veterinary 
Equivalency  Agreement  (VEA)  signed  by 
the  United  States  and  the  European 
Union  (EU).  which  includes  provisions, 
concerning  the  recognition  of 
regionalization  decisions  taken  by  the 
parties  with  respect  to  certain  diseases. 


does  not  supercede  or  change  U.S. 
statutory  or  regulatory  law  regarding 
regionalization.  Thus,  APHIS  should 
have  followed  its  procedures  in  part  92 
in  regionalizing  East  Anglia  for  CSF. 
Response:  The  action  that  we  took 
regarding  East  Anglia  was  not  related  to 
the  VEA.  As  noted  elsewhere  in  this 
document,  we  believe  our  action  was 
consistent  with  our  regulations  and 
statutory  authority,  neither  of  which 
was  affected  by  the  "VEA. 

Inconsistency  With  Other 
Regionalization  Requests 

Comment:  APHIS  has  received 
requests  from  the  EU  to  recognize 
certain  regions  in  the  EU  as  free  of 
specified  animal  diseases,  but  has  not 
yet  made  any  decisions  or  changes  to 
the  regulations  based  on  these  requests. 
How  was  APHIS  able  to  reach  a  decision 
about  the  disease-free  status  of  Great 
Britain  with  the  exception  of  East 
Anglia  while  the  other  regionalization 
requests  it  had  received  from  the  EU 
have  been  under  consideration  since 
lune 1999? 

Response:  The  request  that  we 
received  from  the  EU  related  to  a  much 
larger  region  that  was  not  already 
recognized  as  free  of  CSF.  In  addition, 
that  request  related  to  establishing  a 
single  region  composed  of  multiple 
countries,  some  of  which  continue  to 
experience  outbreaks  of  CSF.  Immediate 
action  at  a  regional  level  was  not 
necessary  in  the  case  of  the  EU  as  it  was 
for  East  Anglia.  The  amount  of  time 
necessary  to  reach  a  decision  in  these 
two  situations  is  not  comparable 
because  the  two  situations  are  not 
comparable. 

One  factor  that  influenced  the 
comparative  speed  of  the  evaluation  of 
Great  Britain  in  comparison  with  the 
evaluation  of  other  EU  regions  was  that 
Great  Britain  was  already  recognized 
individually  as  disease-free.  In 
comparison,  other  EU  regions  under 
consideration  were  not  previously 
recognized  as  disease-free,  and  several 
of  these  regions  continue  to  experience 
periodic  outbreaks  of  CSF.  In  addition, 
our  long-standing  trade  relationship 
with  Great  Britain  provided  us  with  the 
information  necessary  to  reach  a 
decision  about  the  disease  status  of  the 
entire  country.  This  particular  outbreak 
was  a  temporary  emergency  situation 
that  was  ultimately  limited  to  16  sites  in 
a  particular  region  of  the  country  and 
was  contained  and  eradicated  quickly. 

Future  Procedures 

Comment:  Veterinary  infrastructure 
and  animal  health  authorities  of  the 
United  Kingdom  are  highly  professional 
and  extremely  conscientious,  and 
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APHIS  confidence  in  them  is  well- 
founded.  APHIS  was  also  correct  in  its 
decision  to  take  action  in  order  to 
protect  against  the  introduction  of  CSF 
into  the  United  States.  However,  it  is 
possible  that  APHIS  might  take  similar 
action  in  the  futvire  (i.e.,  prohibit  or 
restrict  the  movement  of  animals  and 
animal  products  from  particular  regions 
within  a  disease-free  country  rather  than 
from  the  entire  coiuitry)  with  countries 
whose  veterinary  infrastructiues  are  not 
as  adequate  as  that  of  the  United 
Kingdom.  Thus,  APHIS  should  clarify 
the  regionalization  procedures  it  intends 
to  follow  in  the  future.  Further,  in  the 
interim  rule.  APHIS  stated  that  it 
intended  to  reassess  the  disease 
situation  in  East  Anglia  in  accordance 
with  the  standards  of  the  OIE  to 
determine  whether  it  is  necessary  to 
continue  to  prohibit  or  restrict  the 
importation  of  animals  and  animal 
products  from  that  region.  This 
statement  suggests  that  APHIS  intends 
at  some  future  time  to  declare  these 
regions  free  of  the  specified  disease 
without  following  the  process  set  forth 
in  §92.2.  Finally,  does  APHIS'  stated 
intent  to  reassess  the  situation  in 
accordance  with  the  standards  of  the 
OIE  mean  that  APHIS  plans  to  wait  until 
East  Anglia  had  completed  the  6-month 
disease-free  waiting  period  prescribed 
by  the  OIE  before  it  considered  the 
region  disease-free? 

Response:  We  wish  to  note  that  we 
have  developed  a  imiform  set  of 
procedures  to  be  followed  when  a 
region  that  we  recognize  as  free  of 
disease  experiences  an  outbreak  of  that 
disease.  These  procedures,  which  are 
described  in  a  proposed  rule  published 
in  the  Federal  Register  on  Jime  24,  2003 
(68  FR  37426-37429,  Docket  No.  02- 
001-1),  include  steps  we  would  take  to 
prevent  the  introduction  of  disease  from 
that  region  or  from  a  portion  of  that 
region  and  steps  we  would  take  to 
further  assess  the  region's  animal  health 
status.  These  procedures  include  the 
release  of  a  risk  assessment  for  public 
comment  prior  to  final  rulemaking. 

We  will  continue  to  implement  our 
thorough  and  rigorous  risk  assessment 
process  and  will  continue  to  require 
information  about  the  authority,    . 
organization,  and  infrastructure  of  the 
veterinary  services  organization  of  each 
region;  the  extent  to  which  movements 
of  animals  and  animal  products  are 
controlled  from  regions  of  higher  risk, 
and  the  level  of  bioseciu-ity  for  such 
movements;  livestock  demographics  and 
marketing  practices  in  each  region; 
diagnostic  laboratory  capabiUties  in 
each  region;  and  each  region's  policies 
and  infrastructure  for  animal  disease 


control,  i.e.,  the  region's  emergency 
response  capacity. 

We  will  continue  to  take  immediate 
action  to  protect  U.S.  livestock  by 
prohibiting  or  restricting  imports  of 
animals  and  animal  products  from 
regions  that  experience  outbreaks  of 
specified  animal  diseases. 

We  will  continue  to  reassess  the 
disease  status  of  each  region  in  the 
context  of  the  standards  of  the  OIE  and 
additional  relevant  information,  and 
will  continue  to  consider  all  public 
conunents  we  receive  regarding  any 
action  that  we  take.  Although  we  do 
take  international  standards  such  as 
those  of  the  OIE  into  consideration,  we 
conduct  independent  risk  assessments 
using  our  own  stringent  criteria.  We  do 
not  base  our  decisions  about  the 
disease-free  status  of  regions  or 
countries  on  the  decisions  of  the  OIE. 

The  commenter  is  correct  that  our 
stated  intent  to  reassess  situations  such 
as  the  one  in  East  Anglia  in  accordance 
with  the  standards  of  the  OIE  means 
that  we  intend  to  declare  regions  free  of 
specified  diseases  without  following  the 
process  set  forth  in  §  92.2.  Rather,  we 
will  follow  the  process  described  in  the 
previous  paragraphs.  As  stated 
previously,  part  92  was  not  specifically 
intended  to  apply  to  the  type  of 
situation  dealt  with  in  the  interim  rule 
that  removed  East  Anglia  from  the  list 
of  CSF- free  regions.  An  interim  rule  of 
that  type  is  intended  to  be  just  that,  an 
"interim"  or  "temporary"  measure 
which  provides  the  immediate 
protection  necessary  for  animal  health 
piuposes.  Interim  rules  of  this  type  give 
APHIS  an  opportunity  to  evaluate  the 
effectiveness  of  emergency  response 
measures  taken  in  the  subject  region  to 
deal  with  the  outbreak  and  to  determine 
whether  the  outbreak  is  indeed  a 
temporary  situation  or  indicates  a 
fundamental  change  in  the  region's 
disease  status.  If  a  region  takes 
immediate  and  effective  steps  to  control 
and  eradicate  the  disease,  as  East  Anglia 
did,  we  believe  it  is  appropriate  for  the 
region  to  be  returned  to  its  previous 
disease-free  status. 

Therefore,  for  the  reasons  given  in 
this  document,  and  based  on  our 
evaluation,  we  are  amending  §§  94.9 
and  94.10  in  this  final  rule  to  add  East 
Anglia  to  the  list  of  regions  considered 
free  of  CSF. 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Immediate  implementation  of  this  rule 
is  warranted  to  relieve  certain  CSF- 


related  prohibitions  and  restrictions  on 
the  importation  of  swine  and  other 
products  of  swine  into  the  United  States 
from  East  Anglia  that  are  no  longer 
necessary.  Therefore,  the  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
this  rule  should  be  effective  upon 
publication  in  the  Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  under  Executive 
Order  12866. 

We  are  amending  the  regulations 
governing  the  importation  of  certain 
animals,  meat,  and  other  animal  ^ 

products  by  restoring  East  Anglia.  a 
region  of  Englemd  that  includes  the 
counties  of  Essex,  Norfolk,  and  Suffolk, 
to  the  list  of  regions  considered  free  of 
CSF.  This  final  rule  follows  an  interim 
rule  that  removed  East  Anglia  from  that 
list  due  to  the  detection  of  CSF  in  that 
region  Based  on  the  results  of  an 
evaluation  of  the  current  CSF  situation 
in  East  Anglia,  we  have  determined  that 
East  Anglia  can  be  restored  to  the  list  of 
regions  considered  to  be  free  of  CSF. 
This  rule  relieves  certain  CSF-related 
prohibitions  and  restrictions  on  the 
importation  of  swine  and  other  products 
of  swine  into  the  United  States  from 
East  Anglia. 

The  economic  effects  of  this  rule  on 
U.S.  entities  will  depend  upon  the 
number  of  swine  and  the  quantity  of 
pork  products  that  will  be  exported  to 
the  United  States  from  East  Anglia,  and 
the  significance  of  these  exports  with 
respect  to  overall  U.S.  swine  and  pork 
product  imports.  Swine  and  pork 
producers  and  pork  product  wholesalers 
are  the  entities  we  expect  will  be 
affected  by  this  rule. 

We  do  not  have  specific  information 
on  the  level  of  swine  or  pork  products 
imported  from  East  Anglia  before  that 
region  was  removed  from  the  list  of 
regions  considered  free  of  CSF  in 
August  2000.  However,  an  indication  of 
the  level  of  imports  from  East  Anglia 
that  may  result  once  the  region  is  again 
considered  CSF-free  can  be  acquired  by 
comparing  imports  of  swine  and  pork 
products  from  the  United  Kingdom 
prior  to  and  during  the  period  of  East 
Anglia's  restriction.  Average  annual 
imports  from  the  United  Kingdom 
including  East  Anglia  for  the  3-year 
period  1997-1999  are  compared  to 
average  annual  imports  from  the  United 
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Kingdom  excluding  East  Anglia  for  the 
2-year  period  2001-2002  ' 

Live  swine  have  been  prohibited  entry 
into  the  United  States  from  East  Anglia 
since  August  2000.  During  1997-1999. 
the  number  of  swine  imported  from  the 
United  Kingdom  averaged  249  per  year, 
and  represented  about  0.01  percent  of 
average  U.S.  imports  of  3.8  million 
swine  per  year.  The  average  annual 
value  of  swine  imported  from  the 
United  Kingdom  was  about  $123,000.  or 
about  0.05  percent  of  the  average  annual 
value  of  all  swine  imports  (S265 
million).  The  average  price  of  swine 
imported  from  the  United  Kingdom 
during  the  period  1997-1999  was  much 
higher  than  the  average  price  of  all 
swine  imports  ($567  per  animal 
compared  to  $72  per  animal),  reflecting 
their  value  as  breeding  stock  rather  than 
slaughter  stock. - 

Dxiring  2001-2002,  there  were  no 
swine  imports  from  the  United 
Kingdom.  If  all  swine  imported  from  the 
United  Kingdom  during  1997-1999 
came,  in  fact,  from  East  Anglia.  then  a 
similar  number,  if  not  more,  can  be 
expected  to  be  imported  once  East 
Anglia  is  again  considered  CSF-free. 
Total  annual  imports  from  all  sources  in 
2001-2002  increased  to  over  5.5  million 
swine.  While  the  effect  of  renewed 
swine  imports  from  East  Anglia  will  be 
small  in  terms  of  its  percentage  share  of 
swine  imported  by  the  United  States, 
the  high  average  price  during  1997- 
1999  suggests  that  future  imports  may 
again  help  serve  breeding  demands  of 
U.S.  swine  operations. 

A  similar  comparison  of  pork  product 
imports  from  the  United  Kingdom  over 
the  two  time  periods  can  be  used  in 
considering  the  impact  of  renewed 
importation  of  these  commodities  from 
East  Anglia.  During  1997-1999.  the 
quantity  of  pork  products  imported  from 
the  United  Kingdom  averaged  about  3.5 
million  kilograms  per  year,  and 
represented  about  1.55  percent  of 
average  L'.S.  imports  of  225  million 
kilograms  per  year.  Their  average 
annual  value  was  about  Si 3  million,  or 
about  2.76  percent  of  the  average  annual 
value  of  all  product  imports  of  $476 
million. 

During  2001-2002,  there  was  a 
significant  decline  in  the  quantity  of 
pork  products  imported  from  the  United 


'  .All  import  statistics  are  from  the  World  Trade 
.Mlas.  based  on  IS  Census  Bureau  data. 

-'  lis  Oiisus  Bureau  statistics  indicate  that  9.3 
purebred  breeding  swine  were  imported  frnm  the 
L^niteci  Kingdom  in  1949.  but  that  none  were 
imported  in  1997  ;ir  1998.  Ho\ve%er.  the  average 
price  paid  for  swine  imported  from  the  I  nited 
Kingdom  during  the  period  1997-1999  clearly 
suggests  that  animals  classified  as  non-purebred 
breeding  swine  were  imported  for  breeding 
purposes. 


Kingdom,  to  about  509,400  kilograms 
per  year,  while  total  U.S.  pork  imports 
increased  to  346  million  kilograms  per 
year.  The  United  Kingdom's  share  of 
total  imports  fell  to  0.15  percent,  one- 
tenth  of  its  share  during  1997-1999.  The 
average  annual  value  was  about  $1.8 
million,  or  about  0.24  percent  of  the 
average  annual  value  of  all  pork  product 
imports  of  $745  million  (again,  one- 
tenth  of  the  United  Kingdoms  share 
during  1997-1999).  The  dramatic 
increase  in  annual  pork  product  imports 
bv  the  United  States  from  the  period 
1997-1999  to  the  period  2001-2002— 
from  225  million  kilograms  to  346 
million  kilograms — contributed  to  the 
large  percentage  decline  in  imports  from 
the  United  Kingdom. 

If  the  decline  in  pork  product  imports 
from  the  United  Kingdom  was  caused 
by  the  restrictions  placed  upon  imports 
from  East  Anglia,  then  removal  of  those 
restrictions  can  be  expected  to  result  in 
a  percentage  share  of  U.S.  imports  for 
the  United  Kingdom  similar  to  that 
acquired  during  1997-1999,  about  1.6 
percent  of  total  pork  product  imports  by 
quantity  and  2.8  percent  by  value.  Based 
on  the  average  annual  level  of  total  pork 
product  imports  during  2001-2002, 
these  percentages  represent  about  5.4 
million  kilograms,  valued  at  about  $21 
million. 

Imports  of  swine  and  pork  products 
from  the  United  Kingdom  are  likely  to 
expand  once  East  Anglia  is  again 
considered  CSF-free.  The  expansion 
could  be  noteworthy  for  the  United 
Kingdom  if  exports  to  the  United  States 
return  to  the  levels  seen  during  1997- 
1999:  Breeding  swine  exports  in  the 
hundreds  of  animals  per  year  where 
currently  there  are  none,  and  an 
increase  in  pork  product  exports  by  a 
factor  of  10  The  economic  effects  will 
not  be  significant  for  U.S.  entities.  As  a 
percentage  of  overall  U.S.  imports,  the 
United  Kingdom's  supply  of  swine  and 
pork  products  during  1997-1999  was 
small.  Similar  export  levels  can  be 
expected  to  result  from  this  rule. 

Swine  and  pork  producers  and  pork 
product  wholesalers  are  the  U.S.  entities 
that  may  be  affected  by  this  rule.  The 
Small  Business  Administration  (SBA) 
has  established  size  standards  for 
determining  which  entities  can  be 
considered  small,  using  the  North 
American  Industrial  Classification 
System  (NAICS).  The  SBA  defines  small 
hog  and  pig  farms  (NAICS  112210,  "Hog 
and  pig  farming")  as  those  earning  not 
more  than  S750.000  in  annual  receipts. 
National  Agricultural  Statistics  Service 
data  on  hog  farm  inventories  include 
farm  size  categories,  among  others,  with 
minimums  of  2.000  and  5,000  head. 
Only  those  swine  operations  with 


inventories  well  in  excess  of  3,000 
animals  would  likely  earn  more  than 
$750,000  in  annual  sales.^  Over  95 
percent  of  U.S.  swine  operations  hold 
inventories  of  fewer  than  2,000  head. 
Thus,  most  swine  and  pork  producers 
can  be  considered  small  entities  based 
on  SBA  standards. 

In  the  same  way,  pork  product 
wholesalers  are  also  primarily  small 
entities.  The  SBA  defines  pork  product 
wholesalers  (NAICS  424420,  "Packaged 
frozen  food  merchant  wholesalers,"  and 
NAICS  424470,  "Meat  and  meat  product 
merchant  wholesalers")  as  small  if  they 
employ  100  or  fewer  employees. 
Information  on  the  size  distribution  of 
meat  wholesalers  is  not  available,  but 
the  1997  Economic  Census  indicates 
that  the  average  number  of  employees 
per  establishmentthat  year  was  14.'' 

Although  the  industries  that  may  be 
affected  by  this  final  rule  are  largely 
composed  of  small  entities,  the 
economic  effects  of  the  rule  will  not  be 
significant.  While  imports  of  swine  and 
pork  products  from  the  United  Kingdom 
are  expected  to  increase  as  a  result  of 
this  rule,  their  market  shares  of  overall 
U.S.  imports  are  expected  to  remain 
small. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  final  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 


'  .\ssuniing  about  a  (i-month  production  cycle, 
one  inventors  unit  would  ronghjv  represent  two 
annual  .sale  units.  An  average  price  of  S102  per 
head  (230  pounds  selling  weight,  at  S44.30  per  cwt, 
the  average  of  hug  prices  in  2001).  implies  a  gross 
revenue  of  S2(M  per  head  of  inventorv',  yielding 
S750.noo/S204  per  head=,t.676  head. 

■*  As  reported  in  the  1997  Economic  Census  of  the 
V.S  Census  Bureau,  there  were  3.557  meat  and 
meal  product  wholesale  establishments  that  had  a 
total  of  50.256  paid  employees. 
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and  poultry  products,  Reporting  and 
recordkeeping  requirements. 

■  Accordingly,  we  are  amending  9  CFR 
part  94  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
CLASSICAL  SWINE  FEVER,  AND 
BOVINE  SPONGIFORM 
ENCEPHALOPATHY:  PROHIBITED 
AND  RESTRICTED  IMPORTATIONS 

■  1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450,  7701-7772,  and 
8301-8317;  21  U.S.C.  136  and  136a;  31 
U.S.C.  9701;  42  U.S.C.  4331  and  4332;  7  CFR 
2.22,  2.80,  and  371.4. 

§94.9    [Amended] 

■  2.  In  §  94.9,  paragraph  (a)  is  amended 
by  removing  the  words  ", except  for  East 
Anglia  (Essex,  Norfolk,  and  Suffolk 
counties)". 

§94.10    [Amended] 

■  3.  In  §  94.10,  paragraph  (a)  is  amended 
by  removing  the  words  ", except  for  East 
Anglia  (Essex  Norfolk,  and  Suffolk 
counties)". 

Done  in  Washington,  DC,  this  9th  day  of 
October  2003. 
Kevin  Shea, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  03-26042  Filed  10-15-03;  8:45  am] 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NE-11-AD;  Amendment 
39-13338;  AD  2003-21-03] 

RIN2120-AA64 

Airworthiness  Directives;  Pratt  & 
Wtiitney  Canada  Models  PW118, 
PW120,  PW120A,  and  PW121 
Turboprop  Engines 

AGEMCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  The  FAA  is  adopting  a  new 
airworthiness  directive  (AD)  for  Pratt  & 
Whitney  Canada  (PWC)  models  PW118, 
PW120,  PW120A,  and  PW121  turboprop 
engines.  This  AD  requires  replacing  the 
low  pressure  rotor  speed  (NL)  sensor 
port  sealing  tube  and  reworking  or 
replacing  the  external  air  tube 
connecting  the  P2.5/P3  switching  valve 


to  the  rear  inlet  case.  This  AD  is 
prompted  by  a  report  of  an  internal  oil 
fire  in  the  engine  intercompressor  case 
(ICC).  A  fire  in  the  ICC  could  cause  the 
existing  tubes  to  disengage  due  to 
melted  brazing  on  the  tubes.  Once  these 
tubes  disengage,  the  ICC  fire  then 
develops  into  an  external  fire  within  the 
engine  nacelle  cavity.  We  are  issuing 
this  AD  to  prevent  fire  in  the  engine 
nacelle  cavity,  in-flight  engine 
shutdown,  and  airplane  damage. 
DATES:  This  AD  becomes  effective 
November  20,  2003.  The  Director  of  the 
Federal  Register  approved  the 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  as 
of  November  20,  2003. 
ADDRESSES:  You  can  get  the  service 
information  identified  in  this  AD  from 
Pratt  &  Whitney  Canada,  Technical 
Publications  Department,  1000  Marie 
Victorin,  Longueuil,  Quebec  J4G  lAl. 
You  may  examine  the  AD  docket  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Biulington,  MA.  You 
may  examine  the  service  information,  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  P«irk,  Burlington,  M.\;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ian 
Dargin,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7178;  fax 
(781) 238-7199. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposed  to  amend  14  CFR  part  39  with 
a  proposed  airworthiness  directive  (AD). 
The  proposed  AD  applies  to  PWC 
models  PW118,  PW120,  PW120A,  and 
PW121  tiu-boprop  engines.  We 
published  the  proposed  AD  in  the 
Federal  Register  on  June  6,  2003  (68  FR 
33885).  That  action  proposed  to  require 
replacing  the  low  pressure  rotor  speed 
(NL)  sensor  port  sealing  tube  and 
reworking  or  replacing  the  external  air 
tube  connecting  the  P2.5/P3  switching 
valve  to  the  rear  inlet  case. 

CoiTections  to  Accomplishment 
Paragraph  References  in  the 
Compliance 

Since  the  issuance  of  the  notice  of 
proposed  rulemaking  (NPRM),  we  found 
that  the  Accomplishment  paragraphs 
referenced  in  compUeuice  paragraphs 
(g),  (h).  (h)(1),  and  (h)(2)  of  the  proposed 
rule  are  incorrect  because  of  a  change  in 
service  bulletin  revisions.  This  AD 
corrects  those  Accomplishment 
paragraph  references. 


Comments 

We  provided  the  public  with  the 
opportunity  to  participate  in  the 
development  of  this  AD.  We  have 
considered  the  comments  received. 

Request  Credit  for  Compliance  With 
Earlier  Versions  of  Service  Bulletin 

Two  commenters  state  that  there  is  no 
reference  in  the  NPRM  to  the  original 
service  bulletin  (SB)  or  any  earlier 
revisions.  The  commenters  have 
received  confirmation  from  the 
manufacturer  that  the  original  SB  and 
earlier  revisions  are  technically 
equivalent  to  PWC  SB  No.  20914. 
Revision  4,  dated  December  14,  2001. 
Therefore,  they  are  requesting  that 
compliance  with  the  original  SB  or  any 
earlier  revisions  be  permitted  as  full 
compliance  with  the  intent  of  the  AD 
cuid  that  no  further  action  be  required. 

The  FAA  agrees.  The  AD  is  revised  to 
add  new  compliance  paragraph  (f).  The 
regulatory  section  of  this  AD  is 
renumbered  from  (e),  (f),  (g),  (h),  (i),  and 
0)  to  (e).  (f),  (g),  (h),  (i),  (j),  and  (k). 

Conclusion 

We  have  carefully  reviewed  the 
available  data,  including  the  comments 
received,  and  determined  that  air  safety 
and  the  public  interest  require  adopting 
the  AD  with  the  changes  described 
previously.  We  have  determined  that 
these  changes  will  neither  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 

Changes  to  14  CFR  Part  39— Effect  on 
the  AD 

On  July  10,  2002,  the  FAA  published 
a  new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  AD  system.  That  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance.  The 
material  previously  was  included  in 
each  individual  AD.  Since  the  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Regulatory  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  this  AD: 

(1)  Is  not  a  "significant  regulatory 
action"  imder  Executive  Order  12866; 
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(2)  Is  not  a  "significant  rule"  under 
DOT  Regulatorv  Policies  and  Procedures 
(44  FR  11034.  February  26,  1979);  and 

(3)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summarv  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  summary'  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
Include  'AD  Docket  No.  2003-NE-ll- 
AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  L'.SC,    l()H(i>)  40113.44701. 

§39.13    [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive  (AID); 

2003-21-03     Pratt  &  Whitney  Canada: 

.Amendment  :i9-13;U8.  Dotliut  .\u. 
2003-NE-ll-AD. 

Effective  Date 

(a)  This  AU  becomes  effective  November 
20.  2003. 

Affected  .\Ds 

(b)  None. 

Applicability 

(cl  This  .\D  applies  to  Pratt  Sc  VVhitnev 
Canada  (PVVC)  models  PWllB.  PVV120, ' 
PVV120A.  and  P\V121  turbaprup  fngines^ 
These  engines  are  installed  cm.  but  not 
limited  to,  Empresa  Brasileira  de  .-XeronautK  a 
(EMBR.-\ER1  EMB-120RT,  120ER.  and  12()F(;. 
Bombardier  Inc.  (formerly  DehaviUami  of 
Canada]  DHC-&-100  series,  and  .Aerospatiale 
.■\TR  42-200.  -300.  and  -320  airplanes. 

Unsafe  Condition 

(d)  This  AD  is  prompted  by  a  report  of  an 
Internal  oil  fire  in  the  engine  intercompressor 
case  (ICCI.  A  fire  in  the  ICC  could  cause  the 
existing  tubes  to  disengage  due  to  melted 
brazing  on  the  tubes  Once  these  tubes 
disengage,  the  ICC  fire  then  develops  into  an 
external  t~ire  within  the  engine  nacelle  c;avitv 
We  are  issuing  this  AU  to  prevent  fire  in  the 
engine  nacelle  cavity,  in-flight  engine 
shutdown,  and  airplane  damage. 


Compliance 

(e)  Coriipliance  vjith  this  AD  is  required  at 
the  next  engine  shop  visit,  or  within  90  days 
.liter  the  effective  date  of  this  AD.  whichever 
occurs  first,  unless  already  done. 

Credit  for  Previous  Replacements  and 
Rework 

(f)  Repia(;ements  and  rework  performed 
before  the  effective  date  of  this  AD,  usirtg 
I'WC:  .Service  Bulletin  I.SB)  Nn.  20914. 
Revision  4.  dated  Dei  ember  14,  2001.  the 
original  issue,  or  Kevisiun  1.  2.  or  3,  satisfy 
the  requirements  of  paragraphs  (g)  through 
Ih)  of  this  AD. 

Low  Pressure  Rotor  Speed  (NL)  Sensor  Port 
Scaling  Tube 

(g)  Replace  the  low  pressure  rotor  speed 
[NL]  sensor  port  sealing  lube  with  an 
improved  durabililv  tube,  in  accordance  with 
paragraphs  3.^.(11  and  3.  A. (2). 
.Accomplishment  Instructions  of  PVVC  SB  No. 
20914,  Revision  4.  dated  Decemf)er  14.  2001. 

Switching  Valve-to-Rear  Inlet  (^ase  Sealing 
.\ir  Tube  .Assembly 

(h)  Remove  the  switching  valve-to-rear 
inlet  case  sealing  air  tut)e  assembly,  in 
accordance  with  ()aragraph  3.B.(1). 
Accomplishment  Instructions  of  PWC  SB  .No. 
20914,  Revision  4.  dated  December  14.  2001. 
and  do  the  following; 

(1|  Either  install  an  improved  durability 
switching  valve-to-rear  inlet  case  sealing  air 
tube  assembly,  in  ac  cordance  with  paragraph 
3.B  (9),  .Accomplishment  instructions  of  PWC 
SB  No.  20914.  RevisKJii  4.  dated  December 
14,  2001:  or 

(2)  Rework  the  switching  valve-to-rear  inlet 
case  sealing  air  tube  assembly  and  install 
tube  assembly,  in  accordance  with 
paragraphs  3.'B.12],  3  B.14).  and  3.B.(9), 
.\i  ( ornplishmenl  Instructions  of  PVVC  SB  No, 
20914.  Revision  4,  dated  December  14.  2001. 

Alternative  Methods  of  Compliance 

(i)  The  .Man.igttr.  Engine  tiertification 
Office,  has  ttie  authority  to  approve 
alternative  methods  of  complianc:e  for  this 
AD  if  requested  using  the  procedures  found 
in  14  CFR  39  19 

Material  Incorporated  by  Reference 

(|)  Vou  must  use  Pratt  J4  Whitney  (Canada 
Service  Bulletin  No.  20914.  Revision  4.  dated 
December  14,  2001  to  perform  the  actions 
required  bv  this  AD.  The  Director  of  the 
Federal  Register  approved  the  incorporation 
bv  referenc  e  of  this  servic  e  bulletin  in 
accordance  with  ,t  I  .S.(!.  .').=j2(a)  and  1  CFR 
part  r>l.  You  can  get  a  i opv  from  Pratt  & 
Whitney  Canada,  Tec  hnic  al  Public;ations 
Department.  1000  Marie  Victorin,  Longueuil. 
Quebec.  I4G  lAl.  You  can  review  copies  at 
F.A.A,  New  England  Region.  (Jffice  of  the 
Regional  Counsel.  12  New  England  Exec:utive 
Park.  Burlington.  M.A.  or  at  the  Office  of  the 
Federal  Register.  HOC  North  Capitol  Street, 
NW.,  suite  7(K),  Washington.  IX:. 

Related  Information 

(k)  I'raiisport  (Canada  airworthiness 
direc  tive  No  CF-2002-10.  dated  January  28. 
2002,  also  addresses  the  subject  of  this  AD. 


issued  in  Burlington.  Massachusetts,  on 
October  6.  2003. 
Francis  A.  Favara. 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  03-25865  Filed  10-15-03;  8:45  am) 

BILUNC  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-184-AD;  Amendment 
39-13336;  AD  2003-21-02] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-8-11,  DC-«-12, 
DC-»-21,  DC-«-31,  DC-«-32,  DC-8- 
33,  DC-8-41,  DC-8-42,  and  DC-8-43 
Airplanes;  Model  DC-8-50  Series 
Airplanes;  Model  DC-6F-54  and  DC- 
8F-55  Airplanes;  Model  DC-8-60 
Series  Airplanes;  Model  DC-6-70 
Series  Airplanes;  and  Model  DC-8-70F 
Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  transport  category  airplanes, 
that  requires  an  inspection  to  determine 
the  material  composition  of  the  lower 
inboard  auxiliary  spar  cap  of  the  left 
and  right  wings.  For  certain  airplanes, 
this  AD  also  requires  repetitive  detailed 
and  dye  penetrant  inspections  for 
cracking  of  the  spar  cap.  and  corrective 
actions  if  necessary.  This  action  is 
necessary  to  detect  and  correct  stress 
corrosion  cracking  of  the  auxiliary  spar 
cap.  which  could  cause  excessive  loads 
to  the  structure  attaching  the  support 
fitting  of  the  main  landing  gear  (MLG) 
to  the  wing,  and  result  in  loss  of  the 
MLG.  This  action  is  intended  to  address 
the  identified  unsafe  condition. 
DATES:  Effective  November  20,  2003. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
20,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group.  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846.  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A 
(D800-0024).  This  information  may  be 
examined  at  the  Federal  Aviation 
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Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Mowery,  Aerospace  Engineer.  Airframe 
Branch,  ANM-120L,  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5322;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  airplanes  was  published  in  the 
Federal  Register  on  April  16,  2003  (68 
FR  18567).  That  action  proposed  to 
require  an  inspection  to  determine  the 
material  composition  of  the  auxiliary 
spar  cap  of  the  lower  inboard  of  the  left 
and  right  wings.  For  certain  airplanes, 
that  action  also  proposed  to  require 
repetitive  detailed  and  dye  penetrant 
inspections  for  cracking  of  the  spar  cap, 
and  corrective  actions  if  necessary. 

Changes  to  the  Notice  of  Proposed 
Rulemaking  (NPRNf) 

The  FAA  has  reviewed  the  descriptive 
phrase,  "auxiliary  spar  cap  of  the  lower 
inboard  of  the  left  and  right  wings,"  as 
specified  in  the  NPRM,  and  has 
determined  that  the  phrase,  "the  lower 
inboard  auxiliary  spar  cap  of  the  left 
and  right  wing,"  is  more  consistent  with 
the  wording  of  McDonnell  Douglas  DC- 
8  Service  Bulletin  57-85,  Revision  1, 
dated  July  5,  1991  (the  service  bulletin 
specified  in  the  NPRM).  Therefore,  we 
have  revised  that  phrase  where  it 
appears  in  this  final  rule. 

We  also  have  revised  paragraph  (b)  of 
this  final  rule  to  more  accurately  reflect 
the  intent  of  the  referenced  service 
bulletin  by  specifying  that  the  detailed 
inspection  and  a  dye  penetrant 
inspection  for  cracking  be  performed  on 
both  the  lower  inboard  auxiliary  spar 
caps. 

Additionally,  we  have  revised 
paragraph  (b)  of  the  final  rule,  added 
new  paragraphs  (c)  and  (d)  of  the  final 
rule,  and  renumbered  subsequent 
paragraphs  accordingly  to  clarify  the 
follow-on  actions  required  for  any 
cracking  that  is  found. 

Conunents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 


consideration  has  been  given  to  the 
comments  received. 

Request  To  Clarify  Compliance  Time 

One  commenter  requests  that  the  FAA 
clarify  the  compliance  time  in 
paragraph  fb)  of  the  Notice  of  Proposed 
Rulemaking  (NPRM).  The  commenter 
suggests  that  adding  the  words, 
"whichever  occurs  later"  would  clarify 
the  intention  of  "Within  2  years  or  2,000 
flight  cycles." 

The  FAA  agrees  that  clarification  is 
needed.  We  inadvertently  omitted  the 
qualifying  phrase  after  the  words, 
"Within  2  years  or  2.000  flight  cycles." 
However,  our  intention  was  not  to 
permit  the  operator  to  choose  whichever 
compliance  time  occurred  later.  We 
have  determined  that  a  compliance  time 
of  within  2  years  or  2,000  flight  cycles, 
whichever  occius  first,  is  sufficient  and 
adequate  time  to  perform  the  detailed 
inspection  and  dye  penetrant 
inspections  required  by  paragraph  (b)  of 
the  AD.  We  point  out  that  the 
inspections  required  by  paragraph  (b)  of 
the  AD  are  required  within  2  years  or 
2,000  flight  cycles,  whichever  occius 
first,  after  accomplishing  the  inspection 
required  by  paragraph  (a)  of  the  AD. 
Paragraph  (a)  of  the  AD  has  a 
compliance  time  of  within  24  months  or 
2,000  flight  cycles  after  the  effective 
date  of  the  AD,  whichever  occurs  later. 
Considering  the  ample  lead  time  to  plan 
for  these  inspections,  we  have 
determined  that  a  compliance  time  of  2 
years  or  2.000  flight  cycles,  whichever 
occurs  first,  after  accomplishing  the 
compliance  time  of  paragraph  (a)  of  the 
AD,  is  reasonable  and  provides  an 
adequate  level  of  safety  of  the  affected 
fleet.  We  have  revised  paragraph  (b)  of 
the  AD  to  clarify  that  the  qualifying 
phrase  for  the  compliance  time  is, 
"Within  2  years  or  2,000  flight  cycles, 
whichever  occius  first,  after 
accomplishing  the  compliance  time  of 
paragraph  (a)."  However,  under  the 
provisions  of  paragraph  (e)  of  the  AD, 
we  may  approve  requests  for 
adjustments  to  the  compliance  time  if 
data  are  submitted  to  substantiate  that 
such  adjustments  would  provide  an 
acceptable  level  of  safety. 

Request  To  Extend  the  Repetitive 
Inspections  Intervals 

The  same  commenter  also  requests 
that  the  repetitive  inspection  interval 
specified  in  paragraph  (b)(2)  of  the 
NPRM  be  increased  from  1 ,600  flight 
cycles  to  1,800  flight  cycles.  The 
commenter  explains  that  such  an 
extension  of  the  repetitive  inspection 
interval  would  coincide  with  the  "C" 
check  interval  for  its  fleet.  In  addition, 
the  commenter  points  out  that  the  FAA 


has  an  obligation  to  consider  many 
factors,  such  as  other  AD  requirements 
and  compliance  times,  when  developing 
an  appropriate  compliance  time.  The 
commenter  considers  that  the  proposed 
repetitive  inspection  interval  also  would 
require  scheduling  special  times  to 
accomplish  the  inspections — at 
considerable  additional  expense. 

We  do  not  concur  that  the  repetitive 
inspection  interval  should  be  extended. 
In  developing  an  appropriate  inspection 
interval  for  this  AD,  we  considered  the 
manufacturer's  recommendation,  the 
degree  of  urgency  associated  with  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the 
inspections.  In  light  of  all  of  these 
factors,  we  find  that  a  repetitive 
inspection  interval  of  1,600  flight  cycles 
represents  an  appropriate  interval  of 
time  for  affected  airplanes  to  continue  ta 
operate  without  compromising  safety. 
No  change  is  necessary  to  the  final  rule 
in  this  regard.  However,  under  the 
provisions  of  paragraph    e)  of  the  AD, 
we  may  approve  requests  for 
adjustments  to  the  repetitive  inspection 
interval  if  data  are  submitted  ti 
substantiate  that  such  an  adjustment 
would  provide  an  acceptable  level  of 
safety. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Changes  to  14  CFR  part  39/EfiFect  on  the 
AD 

On  July  10.  2002,  the  FAA  issued  a 
new  vers'ion  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
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information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  264 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
244  airplanes  of  U.S.  registry-  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  2  work,  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $65  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
531,720,  or  $130  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  action.^ 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certifv'  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference, 
Safety. 


Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  ttie  Federal  Aviation 
Regulations  (14  (^FR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.\uthority:  4^  I!  .S.C.  lU6(g).  40113.  44701. 

§39.13     [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-21-02     .McDonnell  Douglas: 

Ameruinienl  :t^l3.T.')6.  Docket  2001- 
NM-184-.^D. 
Applicahllitv:  Model  DOS-ll.  DC-8-12. 

ix:-8-2i,  DC-8-:n.  ix:-8-.-i2.  dc-8-:j3.  dc- 

8-41.  rX:-«-42.  dtui  D(;-8-43  airplanes; 
Model  rx;-8-.Tl.  D(:-8-.=52.  lX:-«-.53.  and 
DC:-8-.=)5  airplanes;  Model  [X:-8F-.=i4  and 
Dt:-8F-5.T  airplanes;  Model  DC;-8-fil.  IX:-8- 
62.  and  [X;-H-63  airplanes:  Model  DC-B- 
6 IF.  [X:-8-62F.  and  UC-8-63F  airplanes; 
Model  IX:-8-71,  IK;-8-72.  and  lX:-8-73 
airplanes,  as  listed  in  McDonnell  Douglas 
I)C:-8  .Servi(  e  Bulletin  .')7-8.t.  Revision  1. 
dated  julv  S.  m<)l.  certificated  in  any 
category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  tillered,  or  repaired  in  the  area 
subjei  t  to  the  re(|uirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .\D  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  inc  hide  an  assessment  of 
the  effect  (if  the  modifii  alion,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD;  and,  if  the  unsate  lundition  has  not 
been  eliminated,  the  request  should  ini  hide 
specific  proposed  actions  to  address  it 

Compliancf:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracking  ol  the  lower 
inboard  auxiliary  spar  cap.  which  i  oiild 
cause  excessive  loads  to  the  structure 
attaching  the  support  fitting  of  the  main 
landing  gear  (ML(i)  to  the  wing,  and  result 
in  loss  of  the  Ml,(.;  itcc  (implish  the  following: 

Inspection  To  Determine  the  Material  of  the 
Auxiliary  Spar  (^ap 

(a)  VVithin  14  months  or  2.UU0  flight  cycles 
after  the  effective  date  of  this  .KD,  w  hichever 
occurs  later,  inspect  to  determine  the 
material  composition  of  the  lower  inboard 
auxiliary  spar  cap  (part  numbers  .tRI.tO.tB-I 
through  -506  inclusive)  ot  the  left  and  right 
wings,  in  accordani  e  with  a  method 
approved  bv  the  Manager.  L(5s  .Angeles 
Aircraft  Certifii  alion  C)ffi(  e  l.XC'O).  FA.\;  or 
by  performing  an  eddy  current  test  of  the 
auxiliary  spar  cap  per  the  Non-Destructive 


Testing  Standard  Practice  Manual  MDC- 
93K0393  (NDTSPM)  06-10-01.006.  If  the 
material  of  the  spar  cap  is  7075-T73 
aluminum,  no  further  action  is  required  by 
this  paragraph. 

Inspections  for  Cracking  and  Follow-on 
Corrective  Actions 

(b)  If  the  material  of  the  lower  inboard 
auxiliary  spar  cap  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD  IS  7075-T6  aluminum:  Within  2  years  of 
2.000  flight  cvc;les.  whichever  occurs  first, 
after  accomplishing  the  inspection  required 
by  paragraph  (a)  of  this  AD,  perform  a 
detailed  inspection  and  a  dye  penetrant 
inspection  for  cracking  of  both  of  the  lower 
inboard  auxiliary  spar  caps;  per  McDonnell 
Douglas  DC-8  Service  Bulletin  57-85. 
Revision  1,  dated  luly  5,  1991,  If  no  cracking 
is  detected,  repeat  the  inspection  at  intervals 
not  to  exceed  6,400  flight  hours,  until  both 
auxiliarv  spar  caps  are  replaced  with  spar 
caps  made  with  7075-T73  aluminum,  in 
accordance  with  the  service  bulletin. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
a.ssembly  to  detect  damage,  failure,  or 
irregularitv.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Follow-on  Corrective  Actions  for  Certain 
Cracking 

(c)  For  anv  cracking  detected  that  is 
described  in  Conditions  II  through  IV  of  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  DC-8  Service  Bulletin  57-85. 
Revision  1,  dated  |uly  5,  1991:  Before  further 
flight,  accomplish  the  applicable  corrective 
actions  (rework,  repair,  apply  corrosion 
inhibiting  compound,  or  replace  fittings)  per 
the  service  bulletin.  For  Conditions  II 
through  IV.  repeat  the  inspection  for  cracking 
at  intervals  specified  in  paragraph  l.Dof  the 
service  bulletin  not  to  exceed  1.600  flight 

(  vc  les.  Replacement  of  both  spar  caps  with 
707.5-r73  aluminum  is  terminating  action  for 
the  requirements  of  this  AD, 

Follow-on  Corrective  Actions  for  Certain 
Other  Cracking 

(d)  If  anv  cracking  is  detected  that  is 
described  in  (Condition  V  or  VI  of  the 
■Accomplishment  Instructions  of  McDonnell 
Douglas  Dt;-8  Service  Bulletin  57-85. 
Revision  1.  dated  |ulv  5.  1991:  Before  further 
flight,  replace  the  auxiliarv  spar  c:ap  with  a 
cap  composed  of  7075-T73  aluminum,  in 
accordance  with  the  servif:e  bulletin,  or 
repair  by  a  method  approved  by  the  Manager, 
Los  Angeles  At^O.  For  a  repair  method  to  be 
approved  by  the  Manager.  Los  Angeles  ACO, 
as  required  bv  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  AD, 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
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provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  AGO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  Unless  otherwise  specified  in  this  AD, 
the  actions  shall  be  done  in  accordance  with 
McDonnell  Douglas  DG-8  Service  Bulletin 
57-85,  Revision  1,  dated  July  5, 1991.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Gopies  may  be  obtained  from  Boeing 
Gommercial  Aircraft  Group,  Long  Beach 
Division,  3855  Lakewood  Boulevard,  Long 
Beach,  Galifomia  90846,  Attention:  Data  and 
Service  Management,  Dept.  G1-L5A  (D800- 
0024).  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Los  Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

EfTective  Date 

(h)  This  amendment  becomes  effective  on 
November  20,  2003 

Issued  in  Renton,  Washington,  on  October 
7,  2003. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-25869  Filed  10-15-G3;  8:45  am] 
BILLING  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGD05-02-108] 
RIN  1625-AA09 

Drawbridge  Operation  Regulation; 
Atlantic  Intracoastal  Waterway,  South 
Branch  of  the  Elizabeth  River  to  the 
Altiemarie  and  Chesapeaice  Canal, 
Chesapeaice,  VA 

AGENCY:  Coast  Guard,  DHS. 
action:  Final  rule. 


summary:  The  Coast  Guard  is  changing 
the  regulations  that  govern  the  operation 
of  the  Jordan  (S337)  bridge,  the 
Gilmerton  (US  13/460)  bridge,  and  the 
Dominion  Boulevard  (US  17)  bridge  that 
all  span  the  Southern  Branch  of  the 
Elizabeth  River,  and  the  Centerville 
Turnpike  (SR170)  bridge  across  the 
Albemarle  and  Chesapeake  Canal.  The 
changes  are  necessary  in  order  to  relieve 
increased  vehicular  traffic  congestion 
during  weekday  rush  hours  and  to 
reduce  traffic  delays  while  still 
providing  for  the  reasonable  needs  of 
navigation.  The  change  will  extend  the 
morning  and  evening  rush  hour  closure 
periods  between  one  hour  and  one-half 
hour  for  the  Jordan.  Gilmerton  and 
Dominion  bridges  and  add  rush  hour 
schedule  openings  for  the  Centerville 
Turnpike  bridge. 

DATES:  This  rule  is  effective  November 
17,2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGD05-02-108)  and  are 
available  for  inspection  or  copying  at 
the  Commander  (oan-b).  Fifth  Coast 
Guard  District,  Federal  Building,  4th 
Floor,  431  Crawford  Street,  Portsmouth, 
Virginia  23703-5004,  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  Holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Bonenberger,  Bridge  Management 
Specialist,  Fifth  Coast  Guard  District,  at 
(757)  398-6227. 
SUPPLEMENTARY  INFORMATION:  - 

Regulatory  History 

On  February  12,  2003,  we  published 
a  notice  of  proposed  rulemaking 
(NPRM)  entitled  "Drawbridge  Operation 
Regulations;  Atlantic  Intracoastal 
Waterway,  South  Branch  of  the 
Elizabeth  River  to  the  Albemeu-le  and 
Chesapeake  Canal,  Chesapeake,  VA"  in 
the  Federal  Register  (68  FR  7087).  We 
received  84  written  comments  and  two 
petitions  on  the  proposed  rule.  No 
public  hearing  was  requested  nor  held. 

Background  and  Purpose 

The  Virginia  Cut  of  the  Atlantic 
Intracoastal  Waterway  (AICW)  extends 
approximately  28  statute  miles  from  the 
Southern  Branch  of  the  Elizabeth  River 
to  the  North  Landing  River.  General 
regulations  governing  the  operation  of 
bridges  are  set  out  in  33  CFR  117.1 
through  117.49.  Specific  drawbridge 
regulations,  which  supplement  the 
general  regulations  for  certain  AICW 
bridges,  are  set  out  in  33  CFR  117.997. 

The  City  of  Chesapeake  (the  City), 
through  a  Resolution  submitted  by  the 


Chesapeake  City  Council,  requested 
changes  to  the  existing  regulations  for 
the  Jordan,  Gilmerton,  Dominion 
Boulevard  and  Centerville  Turnpike 
bridges  crossing  the  AICW,  in  order  to 
balance  the  needs  of  mariners  and 
motorists  transiting  in  and  around 
Chesapeake.  Bridge  openings  at  peak 
traffic  hours  during  the  weekdays  cause 
considerable  backups.  The  City  is 
seeking  to  reduce  the  amount  of 
vehicular  traffic  congestion  during  the 
weekday  morning  and  evening  rush 
hours.  The  City  requested  an  additional 
change  for  the  Dominion  Boulevard 
bridge,  from  opening  on  signal  to 
opening  on  the  hour  and  half  hour 
between  peak  traffic  hours. 

Recreational,  public,  and  commercial 
vessels  use  the  AICW.  During  the  spring 
and  fall  months,  the  flow  of  recreational 
vessels  is  constant  due  to  vessel  owners 
that  are  referred  to  as  "snowbirds". 
Owners  of  these  recreational  vessels  are 
either  transiting  north  to  south  towards 
a  warmer  climate  in  the  fall  or  south  to 
north  towards  a  cooler  climate  in  the 
spring  and  this  can  result  in  excessive 
bridge  openings  during  the  rush  hour 
due  to  their  numbers.  • 

On  February  12,  2003,  a  NPRM  was 
published  in  the  Federal  Register  (68 
FR  7087)  proposing  changes  to  the 
Jordan,  Gilmerton,  and  Dominion 
Boulevard  bridges  that  all  span  the 
Southern  Branch  of  the  Elizabeth  River 
and  the  Centerville  Turnpike  bridges 
across  the  Albemarle  and  Chesapeeike 
Canal.  As  a  result  of  this  proposal,  84 
comments  and  two  petitions  were 
received  on  the  proposed  changes. 
Based  on  all  the  information  received, 
we  have  made  no  changes  from  the 
proposed  schedules  for  the  Jordan, 
Gilmerton  and  Centerville  Turnpike 
Bridges.  However,  we  have  made 
changes  to  the  final  rule  for  the 
Dominion  Boulevard  Bridge. 

Discussion  of  Conunents  and  Changes 

fordan  Bridge 

The  Coast  Guard  received  1 2 
comments  on  the  NPRM  for  the  Jordan 
Bridge.  Seven  of  the  comments 
requested  a  change  in  the  start  of  the 
morning  rush  hour  closure  period  by  a 
half-hour  from  6:30  a.m.  to  6  a.m.  The 
Coast  Guard  reviewed  the  City's 
weekday  road  traffic  coimts  that  were 
conducted  in  1996  and  again  in  2001. 
The  rush  hour  traffic  count  for  these 
years  revealed  that  vehicular  traffic 
starts  around  6:30  a.m.  during  the 
weekday.  The  remaining  five  comments 
requested  mid-point  bridge  openings  for 
vessels  at  7:30  a.m.,  during  the  morning 
closure  period  from  6:30  a.m.  to  8:30 
a.m.,  and  4:30  p.m.,  during  the  evening 
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closure  period  from  3:30  p.m.  to  5:30 
p.m.  Based  on  the  increased  frequency 
of  weekday  vehicular  traffic,  as 
discussed  in  the  NPRM,  providing  a 
mid-point  bridge  opening  would  undo 
the  intent  for  reducing  traffic 
congestion.  The  Coast  Guard  considered 
the  comments,  but  has  not  changed  the 
final  rule 

Gilmerton  Bridge 

The  Coast  Guard  received  10 
comments  on  the  NPRM  for  the 
Gilmerton  Bridge.  Two  comments 
requested  that  vessel  openings  be 
provided  only  on  the  hour  or  half-hour 
between  the  morning  and  evening  rush 
hours.  The  remaining  eight  comments 
requested  an  extension  of  the  evening 
closure  period.  The  Coast  Guard 
reviewed  the  draw  logs  and  believes  the 
proposal  is  designed  to  balance  the 
competing  needs  of  vehicular  and  vessel 
traffic.  The  Coast  Guard  ccjnsidered  the 
comments,  but  has  not  changed  the  final 
rule. 

Dominion  Boulevard  Bridge 

The  Coast  Guard  received  48 
comments  and  two  petitions  on  the 
NPRM  for  the  Dominion  Boulevard 
Bridge.  Thirtv-four  comments  requested 
changing  the  proposed  opening 
schedule  on  the  hour  and  half-hour 
between  8:30  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays, 
to  open  every  hour  on  the  half-hour 
during  this  period. 

The  Great  Bridge  (Si 68)  Bridge  across 
the  Albermarle  and  Chesapeake  Canal  at 
mile  12.0  located  just  south  of  the 
Dominion  Boulevard  Bridge  provides 
drawbridge  openings  on  the  hour 
between  6  a.m.  to  7  p.m..  seven  days  a 
week,  year  round.  The  Great  Bridge 
Locks,  (the  Locks)  owned  and  operated 
bv  the  U.  S.  Army  Corps  of  Engineers, 
(the  Army  Corps)  is  located  between  the 
Dominion  Boulevard  and  the  Great 
Bridge  (S168)  Bridges.  The  Locks  opens 
for  vessels  traveling  south  on  demand 
between  7  a.m.  to  6  p.m.,  seven  days  a 
week.  In  practice,  the  Locks  close  their 
gates  near  the  quarter  of  the  hour  at 
which  time  the  water  level  is  raised. 
However,  according  to  the  Army  Corps 
if  a  boater  reaches  the  gates  after  they 
have  been  closed,  the  Army  Corps  will 
open  the  gates  to  allow  the  boater  inside 
in  order  to  avoid  missing  the  hourly 
opening  of  the  Great  Bridge  (S168) 
Bridge.  After  attaining  the  required 
water  level,  the  gates  are  opened  so 
boaters  can  continue  their  transit  with 
the  hourly  opening  schedule  of  the 
Great  Bridge  (S168)  Bridge. 

A  study  conducted  on  March  3,  1999, 
determined  an  average  transiting  time  of 
mariners  at  each  location  along  the 


AICVV  between  the  Dominion  Boulevard 
and  the  Great  Bridge  (Si 68)  Bridges.  A 
41 -foot  Coast  Guard  (CG)  Search  and 
Rescue  vessel  assisted  in  the  study.  The 
Coast  Guard  vessel  traveling  at  an 
average  speed  of  10  knots,  determined 
to  be  the  average  speed  of  most  AICW 
boaters,  started  at  the  Dominion 
Boulevard  Bridge  at  approximately 
10:13  a.m.  Proceeding  south  of  the 
Dominion  Boulevard  Bridge,  the  CG 
vessel  arrived  at  the  Locks  at 
approximatelv  10:30  a.m.  The  Locks 
released  the  Cti  vessel  at  approximately 
10:.=iO  a.m.  At  10:54  a.m.,  the  CG  vessel 
arrived  in  time  for  the  scheduled  hour 
opening  of  the  Great  Bridge  (S168) 
Bridge.  The  (X;  vessel  transiting  time 
between  the  Dominion  Boulevard  and 
Great  Bridge  (S168)  Bridges  totaled  41 
minutes.  This  total  transit  time  included 
the  20  minutes  the  CG  vessel  waited  for 
the  Locks  to  open. 

Based  on  the  transit  timt!s.  we  have 
determined  changing  the  regulations 
that  govern  the  operation  of  the 
Dominion  Boulevard  Bridge  to  open 
every  hour  on  the  half-hour  to  coincide 
with  the  Great  Bridge  (Sl68)  Bridge  and 
the  Locks  will  enable  transient  craft  to 
reduce  delays  in  navigating  the  AICW 
while  also  helping  to  ease  vehicular 
traffic  congestion.  The  bridge  will  open 
on  signal  for  commercial  vessels  that 
provide  a  2-hour  advance  notice  and 
will  open  on  demand  at  all  times  for 
commercial  vessels  carrying  liquefied 
fiammable  gas  or  other  hazardous 
materials.  The  final  rule  was  changed  to 
reflect  these  modifications. 

The  remaining  14  comments 
requested  no  vessel  openings  of  the 
Dominion  Boulevard  Bridge  during  the 
morning  and  evening  closure  periods. 
The  Coast  Guard  considered  these 
comments,  but  has  not  changed  the  final 
rule. 

Two  petitions  offered  by  local 
marinas  requested  a  change  to  the 
proposed  schedule  between  8:30  a.m. 
and  5  p.m.  Mondav  through  Friday, 
except  Federal  holidays,  from  year- 
round  to  Memorial  Day  tfuough  Labor 
Dav  The  local  marina  owners  also 
suggested  that  due  to  the  high  volume 
of  "snowbirds"  transiting  the  AICW. 
openings  should  be  provided  on  signal 
before  Memorial  Day  and  after  Labor 
Day  for  the  safety  of  navigation. 

The  remaining  comments  indicate 
that  road  congestion  starts  at  4  p.m. 
versus  5  p.m.  The  final  rule  will 
maintain  the  current  evening  closure 
period  from  4  p.m.  to  6  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

The  Coast  Guard  considered  these 
changes  to  be  more  efficient  and  safer  to 
navigation  and  the  final  rule  was 
changed  to  reflect  these  modifications. 


Centerville  Turnpike  Bridge 

The  Coast  Guard  received  17 
comments  on  the  NPRM  for  the 
Centerville  Turnpike  bridge.  The 
comments  varied  to  change  the  half- 
hour  openiiig  proposal  for  recreational 
vessels  between  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays  to  provide  one  and  two  hour 
openings.  Based  on  the  draw  logs  and 
traffic  counts  provided  by  the  City,  an 
additional  restriction  is  unfair  to  the 
boating  public  and  would  be  potentially 
hazardous  to  boaters.  The  Coast  Guard 
considered  the  comments,  but  has  not 
changed  the  final  rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

We  reached  this  conclusion  based  on 
the  fact  that  this  rule  will  have  only  a 
minimal  impact  on  maritime  traffic 
transiting  the  bridges.  Mariners  can  plan 
their  transits  in  accordance  with  the 
scheduled  bridge  openings,  to  further 
minimize  delay. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  that  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
rule  adds  minimal  restrictions  to  the 
movement  of  navigation,  and  mariners 
can  plan  their  transits  in  accordance 
with  the  schedule  bridge  openings  to 
minimize  delay. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1966  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
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understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  In 
our  notice  of  proposed  rulemaking,  we 
provided  a  point  of  contact  to  small 
entities  who  could  answer  questions 
concerning  proposed  provisions  or 
options  for  compliance. 

Collection  of  Infbrmation 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

* 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  section  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 


13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  Tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1  paragraph  (32)(e)  of  the 
Instruction,  from  further  environmental 
documentation. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

■  1 .  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  Department  of 
Homeland  Securitv  Delegation  No.  0170.1:  33 
CFR  1.05-l{g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587.  106 
Stat.  5039. 

■  2.  In  §  117.997  paragraphs  (b)(1),  (b)(2) 
introductory  text,  (b)(2)(i),  (d)(1),  (d)(2) 
introductory  text,  (d)(2)(i),  (f)  and  (i)  are 
revised  to  read  as  follows: 

§  1 1 7.997    Atlantic  Intracoastal  Waterway, 
South  Branch  of  the  Elizabeth  River  to 
Albemarle  and  Chesapeake  Canal. 


(b)*** 

(1)  Shall  open  on  signal  at  any  time 
for  commercial  vessels  carrying 
liquefied  flammable  gas  or  other 
hazardous  materials. 

(2)  From  6:30  a.m.  to  8:30  a.m.  and 
from  3:30  p.m.  to  5:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays: 

(i)  Need  not  open  for  the  passage  of 
recreational  or  commercial  vessels  that 
do  not  qualify  under  paragraph  (b)(2)(ii) 
of  this  section. 
***** 

(d)  *  *  * 

(1)  Shall  open  on  signal  at  any  time 
for  commercial  vessels  carrying 
liquefied  flammable  gas  or  other 
hazardous  materials. 

(2)  From  6:30  a.m.  to  8:30  a.m.  and 
from  3:30  p.m.  to  5:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays: 

(i)  Need  not  open  for  the  passage  of 
recreational  or  commercial  vessels  that 
do  not  qualify  under  paragraph  (d)(2)(ii) 
of  this  section. 
***** 

(f)  The  draw  of  the  Dominion 
Boulevard  (US  17)  bridge,  mile  8.8  in 
Chesapeake: 

(1)  Shall  open  on  signal  at  any  time 
for  commercial  vessels  carrying 
liquefied  flammable  gas  or  other 
hazardous  materials. 

(2)  From  6:30  a.m.  to  8:30  a.m.  and 
from  4  p.m.  to  6  p.m.,  Monday  through 
Friday,  except  Federal  holidays: 

(i)  Need  not  open  for  the  passage  of 
recreational  or  commercial  vessels  that 
do  not  qualify  under  paragraph  (f)(2)(ii) 
of  this  section. 

(ii)  Need  not  open  for  commercial 
cargo  vessels,  including  tugs,  and  tugs 
with  tows,  unless  2  hours  advance 
notice  has  been  given  to  the  Dominion 
Boulevard  bridge  at  (757)  547-0521. 

(3)  From  Memorial  Day  to  Labor  Day, 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays, 
the  drav.'  need  be  opened  only  every 
hour  on  the  half-hour. 

(4)  If  any  vessel  is  approaching  the 
bridge  and  cannot  reach  the  draw 
exactly  on  die  half  hour,  the  drawtender 
may  delay  the  opening  up  to  ten 
minutes  past  the  half  hour  for  the 
passage  of  the  approaching  vessel  and 
any  other  vessels  that  are  waiting  to 
pass. 

(5)  Shall  open  on  signal  at  all  other 
times. 
***** 

(i)  The  draw  of  the  Centerville 
Turnpike  (SR170)  bridge  across  the 
Albemarle  and  Chesapeake  Canal,  mile 
15.2,  at  Chesapeake: 

(1)  Shall  open  on  signal  at  any  time 
for  commercial  vessels  carrying 
liquefied  flammable  gas  or  other 
hazardous  materials. 
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(2)  From  6:30  a.m.  to  8:30  a.m.  and 
from  4  p.m.  to  6  p.m.,  Monday  through 
Friday,  except  Federal  holidays: 

(i)  Need  not  open  for  the  pa.ssage  of 
recreational  or  commercial  vessels  that 
do  not  qualify  under  paragraph  (i)(2)(ii) 
of  this  section. 

(ii)  Need  not  open  for  commercial 
cargo  vessels,  including  tugs,  and  tugs 
with  tows,  unless  2  hours  advance 
notice  has  been  given  to  the  Centerville 
Turnpike  bridge  at  (757)  347-3632. 

(3)  From  8:30  a.m.  to  4  p.m..  Monday 
through  Friday,  except  Federal  holidays, 
the  draw  need  only  be  opened  on  the 
hour  and  half  hour 

(4)  If  anv  vessel  is  approaching  the 
bridge  and  cannot  reach  the  draw 
exactly  on  the  hour  or  half  hour,  the 
drawtender  may  delay  the  opening  ten 
minutes  past  the  hour  or  half  hour  for 
the  passage  of  the  approaching  vessel 
and  any  other  vessels  that  are  waiting  to 
pass. 

(5)  Shall  open  on  signal  at  all  other 
times. 

Dated:  Of  tober3.  2003. 
Sally  Brice-O'Hara. 

Rt'iirAdmiral.  C  S.  Coast  Guard. 

Comtnandfr.  Fifth  Coast  Guard  Di'itrirt 

|FR  Do<  .  0,1-261.11  Filed  10-15-03:  8:45  am] 

BILLING  COttE  4910-15-P 


DEPARTMErfT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[CGD05-03-153] 

RIN162&-AA00 

Safety/Security  Zone;  Cove  Point 
Liquefied  Natural  Gas  Terminal, 
Chesapealte  Bay,  MD 

AGENCY:  Coast  Guard.  DHS. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  safety/security  zone  at  the 
Cove  Point  Liquefied  Natural  Gas  (LNG) 
Terminal  under  33  CFR  165.502.  This  rs 
in  response  to  the  re-opening  of  the 
terminal  by  Dominion  Power  in  July 
2003.  This  safety  and  security  zone  is 
necessary  to  help  ensure  public  safety 
and  security.  The  zone  w'ill  prohibit 
vessels  and  persons  from  entering  a 
well-defined  area  of  500  yards  in  all 
directions  around  the  Cove  Point  LNG 
Terminal. 

DATES:  This  rule  is  effective  from 

September  26.  2003.  through  January  5, 

2004. 

ADDRESSES:  Comments  and  material 

received  from  the  public,  as  well  as 


documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  1CG05-03-153I  and  are  available 
for  inspection  or  copying  at 
(Commander.  U.S.  Coast  Guard 
.\ctivities,  2401  Hawkins  Point  Road, 
Building  70,  Port  Safety,  Security  and 
Waterways  Management  Branch. 
Baltimore,  Maryland,  21226-1791 
between  9. a.m.  and  3  p  m.,  Monday 
through  Friday.  e\(  ept  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Dulani  Woods,  at  Coast 
(.Juaril  A(:ti\  itifs  Baltimore.  Port  Safety. 
Security  and  Waterways  Management 
Branch,  at  telephone  luimber  (410)  576- 
2513 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  March  20.  2003.  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  entitled  "Safety 
and  Security  Zone;  Cove  Point  Liquefied 
Natural  (las  Terminal.  Ch.-sapeake  Bay. 
Maryland"  (68  FR  13647).  In  it  we 
proposed  a  permanent  safety  and 
security  zone.  We  received  six  letters 
commenting  on  the  proposed  rule.  And 
in  response  to  a  request  for  a  public 
meeting,  we  announced  a  June  5,  2003 
public  meeting  and  reopened  the 
comment  period  to  |une  12.  2003.  (68 
FR  26247,  May  15.  2003). 

On  August  1.  2003.  we  published  a 
temporary  final  rule  (TFR)  entitled 
"Safety  and  Security  Zone;  Cove  Point 
Natural  Gas  Terminal.  Chesapeake  Bay. 
Maryland,  to  provide  temporary 
protection  while  the  rulemaking  for  the 
permanent  rule  was  underway  (68  FR 
45165).  That  TFR  expired  September  26, 
2003. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  c:ause  exists  for 
making  this  rule  effective  less  than  30 
days  after  public:ation  in  the  Federal 
Register.  The  C'oast  (iuard  is  c;urrently 
reviewing  the  additicmal  comments 
received  during  the  re-opened  comment 
period  and  public  meeting  and  requires 
more  time  to  develop  the  final  rule 
based  an  these  additional  comments. 
The  Coast  Guard  believes  it  is  in  the 
best  interest  of  public  safety  to  establish 
this  temporary  safety  and  security  zone 
while  it  continues  to  consider 
comments  that  may  affect  the  final  rule. 

Background  and  Purpose 

In  preparation  for  the  re-opening  of 
the  LNG  terminal  at  Cove  Point.  MD.  the 
Coast  Guard  is  evaluating  the  current 
safety  zone  established  in  33  CFR 
165.502.  This  safety  zone  was 
established  during  the  initial  operation 
of  the  terminal  in  1979  and  includes 
both  the  terminal  and  associated 


vessels.  To  better  manage  the  safety  and 
security  of  the  LNG  terminal,  this  rule 
incorporates  necessary  security 
provisions  and  changes  the  size  of  the 
zone.  This  rule  establishes  a  500  yard 
combined  safety  zone  and  security  zone 
in  all  directions  around  the  LNG 
terminal  at  Cove  Point. 

Based  on  the  September  11.  2001 
terrorist  attacks  on  the  World  Trade 
Center  buildings  in  New  York.  NY  and 
the  Pentagon  building  in  Arlington,  VA. 
there  is  an  increased  risk  that  subversive 
activity  could  be  launched  by  vessels  or 
persons  in  close  proximity  to  the  Cove 
Point  LNG  Terminal.  As  part  of  the 
Diplomatic  Security  and  Antiterrorism 
Act  of  1986  (Pub.  L.  99-399).  Congress 
amended  section  7  of  the  Ports  and 
Waterways  Safety  Act  (PWSA),  33 
U.S.C.  1226,  to  allow  the  Coast  Guard  to 
take  actions,  including  the 
establishment  of  securily  and  safety 
zones,  to  prevent  or  respond  to  acts  of 
terrorism  against  individuals,  vessels,  or 
public  or  commercial  structures.  The 
Coast  Guard  also  has  authority  to 
establish  security  zones  pursuant  to  the 
Espionage  Act  of  June  15,  1917.  as 
amended  bv  the  Magnuson  Act  of 
August  9,  1950  (50  U.S.C.  191  et  seq.) 
("Magnuson  Act"),  section  104  of  the 
Maritime  Transportation  Security  Act  of 
November  25.  2002,  and  by 
implementing  regulations  promulgated 
bv  the  President  in  subparts  6,01  and 
6!04  of  part  6  of  title  33  of  the  Code  of 
Federal  Regulations. 

Discussion  of  This  Rule 

This  temporary  final  rule  is  identical 
to  the  previous  TFR  published  in  the 
Federal  Register  (68  FR  45165)  on 
August  1.  2003.  The  Coast  Guard  was 
unable  to  publish  an  extension  to  that 
rule,  but  the  practical  effect  of  this  new 
TFR  is  the  same — to  continue  to  provide 
a  temporary  safety  and  security  zone  in 
this  area. 

The  Coast  Guard  is  establishing  a 
temporary  safety  and  security  zone  on 
specified  waters  of  the  Chesapealce  Bay 
near  the  Cove  Point  Liquefied  Natural 
Gas  Terminal  to  reduce  the  potential 
threat  that  may  be  posed  by  vessels  or 
persons  that  approach  the  terminal.  The 
zone  will  extend  500  yards  in  all 
directions  from  the  terminal.  The  effect  * 
will  be  to  prohibit  vessels  or  persons 
entry  into  the  safety  and  security  zone, 
unless  specifically  authorized  by  the 
Captain  of  the  Port,  Baltimore, 
Maryland.  Federal,  state  and  local 
agencies  may  assist  the  Coast  Guard  in 
the  enforcement  of  this  rule 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
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Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Seciuity 
(DHS).  This  regulation  is  of  limited  size, 
and  vessels  may  transit  aroimd  the  zone. 
There  may  be  some  adverse  effects  on 
the  local  maritime  community  that  has 
been  using  the  area  as  a  fishing  ground. 
Since  the  terminal  has  not  been  in 
operation,  the  Coast  Guard  has  not 
enforced  the  current  zone  under  33  CFR 
165.502.  Commercial  vessel  operators 
have  been  using  the  area  on  a  regular 
basis  for  commercial  fishing,  passenger 
tours,  and  Hshing  parties.  Enforcement 
of  the  proposed  zone  or  the  current  zone 
will  prohibit  these  commercial  vessel 
operators  from  using  this  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smaU  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  the  Chesapeake  Bay  near 
the  Cove  Point  LNG  Terminal. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  SmaU 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 


wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 


tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D. 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  will  limit  the  use  of  a 
categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
documentation  because  this  rule 
establishes  a  seciuity  zone.  A  final 
"Categorical  Exclusion  Determination" 
will  be  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  .33  U.S.C.  1226.1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191.19.1:  33  CFR  1.05- 
1(g),  6.04-1.  6.04-6.  and  160.5;  Pub.  L.  107- 
295.  116  Stat.  2064.  Department  of  Homeland 
Security  Delegation  No.  0170.1. 

■  2.  From  September  26.  2003,  through 
January  5,  2004,  add  §  165.T05-153  to 
read  as  follows: 
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§  1 65.T05-1 53    Safety  and  Security  Zone ; 
Cove  Point  Liquefied  Natural  Gas  Terminal, 
Chesapeake  Bay,  Maryland. 

(a)  Location.  The  following  area  is  a 
safety  and  seciirity  zone:  All  waters  of 
the  Chesapeake  Bay.  from  surface  to 
bottom,  encompassed  by  lines 
connecting  the  following  points, 
beginning  at  38"24'27"  N,  076  23'42"  W, 
thence  to  38=24'44"  N.  076"23'11''  W. 
thence  to  38=22'55"  N,  076=22'27"'  VV, 
thence  to  38='23'37''  N,  076=22'58"  VV, 
thence  to  beginning  at  38"24'27''  N. 
076^23'42''  VV.  These  coordinates  are 
based  upon  North  American  Datum 
(NAD)  1983.  This  area  is  500  yards  in 
all  directions  from  the  Cove  Point  LNG 
terminal  structure 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §§  165.23 
and  165.33  of  this  part,  entry  into  or 
movement  within  this  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port. 
Baltimore,  Mar\'land  or  his  designated 
representative.  Designated 
representatives  include  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer. 

(2)  Persons  desiring  to  transit  the  area 
of  the  zone  may  contact  the  Captain  of 
the  Port  at  telephone  number  (410)  576- 
2693  or  via  VHF  Marine  Band  Radio 
channel  16  (156.8  MHz)  to  seek 
permission  to  transit  the  area.  If 
permission  is  granted,  all  persons  and 
vessels  must  comply  with  the 
instructions  of  the  Captain  of  the  Port  or 
his  designated  representative. 

(c)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  the  zone  by  Federal, 
State,  local,  and  private  agencies. 

Dated:  September  26.  2003. 
Curtis  A.  Sprinser, 

Captain,  L'  S  Coast  Guard,  Captain  of  the 

Port.  Baltimore.  Maryland. 
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DEPARTMENT  OF  VETERAN  AFFAIRS 

38  CFR  Part  3 
RIN  2900-AL55 

Disease  Associated  With  Exposure  to 
Certain  Herbicide  Agents:  Chronic 
Lymphocytic  Leukemia 

agency:  Department  of  Veterans  Affairs. 
action:  Final  rule, 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  concerning 
presumptive  service  connection  for 
certain  diseases  for  which  there  is  no 
record  during  service.  This  amendment 


is  necessary  to  implement  the  decision 
of  the  Secretan,'  of  Veterans  Affairs  that 
there  is  a  positive  association  between 
exposure  to  herbicides  used  in  the 
Republic  of  Vietnam  during  the  Vietnam 
era  and  the  subsequent  development  of 
chronic  lymphocytic  leukemia  (CLL). 
The  effect  of  this  amendment  is  to 
establish  presumptive  service 
connection  for  that  condition  based  on 
herbicide  exposure. 

DATES:  Effective  Date:  October  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Konieczny.  Regulations  Staff, 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration,  810 
Vermont  Avenue,  NW..  Washington,  DC 
20420,  telephone  (202)  273-6779. 
SUPPLEMENTARY  INFORMATION:  In  a 
document  published  in  the  Federal 
Register  on  March  26,  2003  (68  FR 
14567-14570).  VA  proposed  to  amend 
its  adjudication  regulations  to  provide 
for  a  presumption  of  service  connection 
for  CLL  based  on  herbicide  exposure. 
VA  provided  a  60-day  comment  period 
which  ended  on  May  27,  2003  We 
received  a  written  comment  from 
Vietnam  Veterans  of  America  (VVA)  and 
a  joint  written  comment  from  two 
individuals. 

Comments  Supporting  the  Proposed 
Rule 

The  joint  comment  from  two 
individuals  expressed  support  for  the 
proposed  rule. 

Outreach  Mechanisms 

One  commenter  urged  that  the  final 
rule  specifically  state  that  VA  will 
develop  and  implement  outreach 
mechanisms  by  which  attempts  will  be 
made  to  contact  all  in-country  Vietnam 
veterans  who  are  eligible  for  this 
benefit. 

VA  has  already  initiated  a  number  of 
outreach  activities.  In  January  2003,  VA 
issued  a  news  relea.'"-e  concerning  the 
Secretary's  decision  regarding  CLL.  This 
news  release  has  also  been  distributed  at 
health  fairs,  health  care  conferences, 
and  on  the  National  Mall  in  conjunction 
with  Publit:  Service  Recognition  Week. 
An  article  conveying  this  information 
can  currentlv  be  found  on  VA's  Web 
site.  The  lead  article  of  the  July  issue  of 
the  Agent  Orange  Review,  which  will  be 
sent  to  hundreds  of  thousands  of 
Vietnam  veterans,  is  about  the 
Secretary's  decision  regarding  CLL. 
Further,  outreach  efforts  are  procedural 
in  nature,  and  are  outside  the  scope  of 
this  rulemaking;  therefore,  no  change  is 
made  based  on  this  comment. 

Establish  a  Retroactive  Effective  Date 

The  same  commenter  urged  that  the 
final  rule  state  that  compensation  for 


CLL  will  be  retroactive  for  those  eligible 
in-country  Vietnam  veterans  who  had 
previously  applied  for  benefits  based  on 
CLL  and  were  denied.  We  will  make  no 
change  based  on  this  comment  because 
VA  does  not  have  authority  to  award 
such  retroactive  benefits.  As  explained 
below,  existing  statutes  make  clear  that 
VA  may  not  award  retroactive  benefits 
based  on  this  final  rule  for  any  period 
before  the  date  this  final  rule  is 
published  in  the  Federal  Register. 
Those  statutes  prohibit  VA  from 
granting  benefits  retroactive  to  the  date 
of  a  previously  denied  claim.  No  statute 
or  judicial  decision  authorizes  VA  to 
ignore  those  statutory  requirements  for 
purposes  of  this  final  rule. 

Title  38  U.S.C.  1116(c){2)  clearly  and 
unambiguously  requires  that  regulations 
promulgated  as  a  result  of  a  decision  of 
the  Secretar>'  of  Veterans  Affairs  that  a 
positive  association  exists  between 
exposure  to  herbicides  and  a  specified 
condition  or  disease  "shall  be  effective 
on  the  date  of  issuance."  The  effective 
date  established  by  this  rule  is  in 
accordance  with  38  U.S.C.  1116(c)(2). 
Under  38  U.S.C.  5110(g),  when  benefits 
are  awarded  based  on  a  new  regulation, 
the  effective  date  of  the  award  may  not 
be  earlier  than  the  effective  date  of  the 
regulation.  In  view  of  38  U.S.C. 
1116(c)(2)  and  5110(g),  VA  does  not 
have  authority  to  provide  in  this  rule  for 
assignment  of  an  effective  date  earlier 
than  the  date  on  which  this  rule  is 
issued. 

We  note  that  a  series  of  orders  from 
the  United  States  District  Court  for  the 
Northern  District  of  California  in  the 
class-action  litigation  in  Nehmerv.  U.S. 
Veterans'  Administration  requires  VA  to 
pav  retroactive  benefits  for  certain 
diseases  associated  with  herbicide 
exposure,  in  certain  circumstances,  in  a 
manner  that  would  otherwise  be 
prohibited  by  38  U.S.C.  1116(c)(2)  and 
51 10(g).  We  conclude,  however,  that 
those  orders  do  not  apply  to  benefits 
based  on  a  disease  for  which  the 
Secretary  of  Veterans  Affairs  establishes 
a  presumption  of  service  connection 
after  September  30,  2002. 

The  Nehmer  court  orders  rely  upon  a 
May  1991  Final  Stipulation  and  Order 
between  the  parties  to  that  litigation. 
The  1991  stipulation  and  order  required 
VA  to  accord  retroactive  effect  to 
presumptions  of  service  connection 
established  by  VA  pursuant  to  the  Agent 
Orange  Act  of  1991,  Public  Law  102-4. 
The  Agent  Orange  Act  of  1991,  Public 
Law  102—4,  established  a  sunset  date  of 
September  30,  2002,  for  the  Secretary  to 
establish  such  presumptions. 
Accordingly,  the  Ne/i/ner  stipulation 
and  order  applies  only  to  awards  based 
on  presumptions  established  within  the 
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time  frame  specified  in  the  Agent 
Orange  Act  of  1991,  Pubhc  Law  102-4. 

The  Agent  Orange  Act  of  1991,  PubHc 
Law  102-4,  added  section  1116  to  title 
38,  United  States  Code.  Section  1116(b) 
authorized  the  Secretary  of  Veterans 
Affairs  to  issue  regulatory  presmnptions 
of  service  connection  for  diseases 
associated  with  herbicide  exposure. 
Section  1116(e},  as  added  by  the  Act, 
stated  that  section  1116(b)  would  cease 
to  be  effective  10  years  after  the  first  day 
of  the  fiscal  year  in  which  the  NAS 
transmitted  its  first  report  to  VA.  The 
first  NAS  report  was  transmitted  in  June 
1993,  during  the  fiscal  year  that  began 
on  October  1. 1992.  Accordingly,  under 
the  Act,  VA's  authority  to  issue 
regulatory  presumptions  as  specified  in 
section  1116(b)  would  have  expired  on 
September  30,  2002. 

In  December  2001,  Congress  enacted 
the  Veterans  Education  and  Benefits 
Expansion  Act  of  2001  (Benefits 
Expansion  Act),  Public  Law  107-103, 
section  201(d)  of  which  extended  VA's 
authority  under  section  1116(b)  through 
September  30,  2015.  Pursuant  to  this 
statute,  VA  may  issue  new  regulations 
between  October  1.  2002,  and 
September  30,  2015,  estabUslung 
additional  presumptions  of  service 
connection  for  diseases  that  are  found  to 
be  associated  with  herbicide  exposure 
based  on  evidence  contained  in  future 
NAS  reports.  Because  presumptions 
established  pursuant  to  the  authority  of 
the  Benefits  Expansion  Act,  Public  Law 
107-103  are  beyond  the  scope  of  the 
Nehmer  stipulation  and  order,  the 
effective-date  provisions  of  the 
stipulation  and  order  would  not  apply 
to  benefit  awards  based  on  those 
presumptions. 

The  United  States  District  Court  for 
the  Northern  District  of  California  and 
the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  stated  that  the  Nehmer 
stipulation  and  order  applies  only  to 
awards  based  on  presumptions  issued 
within  the  time  period  established  by 
the  Agent  Orange  Act  of  1991,  Public 
Law  102—4.  The  district  court  noted  that 
the  retroactive  payment  provisions  of 
the  stipulation  and  order  are  "expressly 
tied"  to  the  Agent  Orange  Act  of  1991, 
Public  Law  102-4,  and  that  "the  Stip.  & 
Order  is  not  therefore  boundless." 
Nehmer  v.  United  States  Department  of 
Veterans  Affairs.  No.  CV-86-6160  TEH 
(N.D.  Cal.  Dec.  12,  2000).  The  Ninth 
Circuit  stated  that  "the  district  court 
was  careful  to  prescribe  temporal  limits 
on  the  effect  of  the  consent  decree,  with 
which  we  agree."  Nehmer  v.  Veterans' 
Administration.  284  F.3d  1158,  1162  n.3 
(9th  Cir.  2002). 

In  its  December  12,  2000,  order,  the 
district  court  held  that  the  1991 


stipulation  and  order  must  be 
interpreted  in  accordance  with  general 
principles  of  contract  law.  It  is  well 
established  that,  unless  the  parties 
provide  otherwise,  a  contract  is 
presumed  to  incorporate  the  law  that 
existed  at  the  time  the  contract  was 
made.  See  Norfolk  &■  Western  Ry.  Co.  v. 
American  Train  Dispatchers'  Assn.  499 
U.S.  117,  129-30  (1991).  The  terms  of  a 
contract  "do  not  change  with  the 
enactment  of  subsequent  legislation, 
absent  a  specific  contractual  provision 
providing  for  such  a  change."  Winstar 
Corp.  v.  United  States,  64  F.3d  1531. 
1547  (Fed.  Cir.  1995),  affd,  518  U.S.  839 
(1996).  A  subsequent  change  in  the  law 
cannot  retrospectively  alter  the  terms  of 
the  agreement.  See  Florida  East  Coast 
Ry.  Co.  V.  CSX  Transportation,  Inc.,  42 
F.3d  1125,  1129-30  (7th  Cir.  1994). 
Accordingly,  the  enactment  of  the 
Benefits  Expansion  Act  of  2001  cannot 
expand  the  Government's  authority 
under  the  May  1991  stipulation  and 
order. 

VA  is  required  to  give  effect  to  the 
clear  statutory  requirements  in  38  U.S.C. 
1116(c)(2)  and  5110(g),  in  the  absence  of 
authority  to  the  contrary.  To  the  extent 
the  Nehmer  court  orders  require  action 
seemingly  at  odds  with  those  statutes, 
we  believe  they  are  most  reasonably 
viewed  as  creating  a  non-statutory 
exception  to  the  requirements  of  38 
U.S.C.  1116(c)(2)  and  5110(g).  We 
believe  it  would  be  inappropriate, 
however,  to  disregard  the  clear 
requirements  of  section  1116(c)(2)  and 
5110(g)  in  cases  that  are  not  within  the 
scope  of  the  Nehmer  court  orders.  The 
United  States  Court  of  Appeals  for  the 
Federal  Circuit  and  the  United  States 
Court  of  Appeals  for  Veterans  Claims 
have  held  that  38  U.S.C.  5110(g)  governs 
the  effective  date  of  awards  made 
pursuant  to  regulatory  presumptions  of 
service  connection  for  diseases 
associated  with  herbicide  exposure,  at 
least  in  cases  that  are  not  clearly  within 
the  scope  of  the  Nehmer  court  orders. 
See  Williams  v.  Principi,  15  Vet.  App. 
189  (2001)  (en  banc);  affd.  310  F.3d 
1374  (Fed.  Cir.  2002).  Accordingly,  the 
district  court  orders  in  the  Nehmer  case 
do  not  permit  VA  to  ignore  the  clear 
requirements  of  38  U.S.C.  1116(c)(2)  and 
5110(g)  as  they  apply  to  this  final  rule 
or  to  grant  retroactive  benefits  in  a 
manner  prohibited  by  those  statutes.  We 
therefore  make  no  change  based  on  this 
comment. 

Eligibility  of  Widows 

The  commenter  urged  that  the  final 
rule  state  that  widows  of  in-country 
Vietnam  veterans  who  died  as  a  result 
of  CLL  are  eligible  for  dependency  and 
indemnity  compensation  (DIC).  This 


rule  is  not  intended  to  define  the  criteria 
governing  eligibility  for  DIC  or  any  other 
benefit.  Several  existing  statutes  and 
regulations  already  provide  that 
veterans  and  their  survivors  are  entitled 
to  benefits  for  disability  or  death  due  to 
a  service-connected  disease  or  injury. 
This  rule  would  establish  a  presumption 
that  CLL  is  service  connected  in 
veterans  who  were  exposed  to  certain 
herbicide  agents  used  in  Vietnam  and 
who  subsequently  developed  that 
disease.  That  presumption  will  assist 
claimants  in  establishing  entitlement  to 
specific  benefits  under  the  statutes  and 
regulations  authorizing  such  benefits, 
and  will  apply  whether  the  claimant  is 
a  veteran  seeking  compensation  or  a 
survivor  seeking  service-connected 
death  benefits.  We  therefore  make  no 
change  based  on  this  comment,  because 
the  suggested  change  is  beyond  the 
scope  of  this  rule  and  is  unnecessary. 

Extend  Eligibility  to  Those  Who  Served 
on  Naval  Vessels 

The  commenter  urged  that  we  extend 
eligibility  to  service  connection  for  CLL 
to  all  Vietnam  veterans  who  served 
within  the  geographical  boundaries  of 
the  Republic  of  Vietnam  and  those  who 
served  on  naval  vessels  within  the 
territorial  waters  of  the  Republic  of 
Vietnam.  As  revised  by  this  final  rule, 
38  CFR  3.309(e)  will  expressly  provide 
that  CLL  will  be  presumed  service 
connected  in  any  veteran  who  was 
exposed  to  certain  herbicide  agents 
during  service.  Veterans  who  served  in 
the  Republic  of  Vietnam  between 
Januar}'  9,  1962.  and  May  7,  1975.  are 
presumed  to  have  been  exposed  to  such 
herbicide  agents.  Veterans  who  ser\'ed 
only  in  other  locations  or  at  other  times, 
including  those  who  served  on  naval 
vessels  in  the  territorial  waters  of 
Vietnam  but  never  set  foot  within  the 
Republic  of  Vietnam,  would  need  to 
establish  that  they  were  exposed  to 
herbicide  agents  during  ser\'ice. 

Title  38  U.S.C.  1116  requires  that  a 
veteran  have  served  "in  the  Republic  of 
Vietnam"  to  be  eligible  for  the 
presumption  of  exposure  to  herbicides. 
38  CFR  3.307(a](6)(iii)  provides  that 
'Service  in  the  Republic  of  Vietnam" 
includes  service  in  offshore  waters  or 
other  locations  only  if  the  conditions  of 
service  involved  duty  or  visitation 
within  the  Republic  of  Vietnam.  In 
interpreting  similar  language  in  38 
U.S.C.  101(29){A).  VA's  General  Counsel 
has  concluded  that  service  in  a  deep- 
water  vessel  in  waters  offshore  the 
Republic  of  Vietnam  does  not  constitute 
service  "in  the  Republic  of  Vietnam." 
(See  VAOPGCPREC  27-97.)  VA's 
regulator}'  definition  of  "Service  in  the 
Republic  of  Vietnam"  predates  the 


Federal  Reeister/Vol.  68.  No.  200 / Thursdav,  October  16.  2003 /Rules  and  Regulations         59543 


59542 


Federal  Register/ Vol.  68.  No.  200 /Thursday,  October  16.  2003 /Rules  and  Regulations 


enactment  of  section  1116(a)(3)  (see 
former  38  CFR  3.311a(a)(l)(1990)),  and 
we  find  no  basis  to  conclude  that 
Congress  intended  to  broaden  that 
definition.  The  commenter  cited  no 
authority  for  concluding  that 
individuals  who  served  in  the  waters 
offshore  of  the  Republic  of  Vietnam 
were  subject  to  the  same  risk  of 
herbicide  exposure  as  those  who  served 
within  the  geographic  boundaries  of  the 
Republic  of  Vietnam,  or  for  concluding 
that  offshore  service  is  within  the 
meaning  of  the  statutorv  phrase 
■'Service  in  the  Republic  of  Vietnam." 
We  therefore  make  no  change  based  nn 
this  comment. 

CLL  and  IMon-Hodgkin's  Lymphoma 

The  commenter  stated  that  because  ot 
the  common  etiology  and  shared 
symptoms  between  CLL  and  non- 
Hodgkin's  lymphoma  (.NHL),  all  in- 
countr\'  Vietnam  veterans  who  are 
eligible  for  compensaticm  because  of 
NHL  should  also  be  eligible  for  (.LL 
diagnoses,  treatment  plans,  and 
compensation. 

We  disagree.  While  CLL  and  NHL 
mav  share  certain  traits  and 
symptomatology,  they  are.  nonetheless, 
distinct  diagnostic  entities,  both  of 
which  VA  presumes  to  result  from 
herbicide  exposure.  We  believe  the 
responsibilities  of  diagnosing  disease 
and  establishing  treatment  plans  must 
rest  with  health  care  professional-. 
Further,  it  would  be  improper  and 
contrary  to  current  statutes  to  provide 
for  automatic  compensation  for  a 
disease  that  the  claimant  may  not  even 
have.  Whether  a  veteran  has  one  of 
these  conditions,  or  which  one.  must  be 
established  by  compettmt  medical 
evidence.  Therefore,  no  c  hanges  have 
been  made  based  on  this  comment. 

Based  on  the  rationale  set  forth  in  the 
proposed  rule  document  and  this 
document,  we  are  adopting  the 
provisions  of  the  proposed  rule  as  a 
final  rule  without  change 

Unfunded  Mandates 

The  L'nfunded  Mandates  Reform  Ac:t 
requires,  at  2  tl.S.C   1532.  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  mav  result  in  <in  expenditure 
bv  State,  local,  or  tribal  governments,  ui 
the  aggregate,  or  by  the  private  sec:tor,  nt 
SlOO  million  or  more  in  anv  given  vear 
This  rule  would  have  no  such  effect  on 
State,  local,  or  tribal  governments,  or  the 
private  sector. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 


under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3.521). 

Executive  Order  12866 

This  final  rule  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12Hh6. 

Regulatory  Flexibility  Act 

The  .Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  .'\ct,  5  U.S.C.  bOl-612'  The 
reason  for  this  c:ertification  is  that  this 
amendment  would  not  directly  affect 
anv  small  entities   Only  VA 
beneficiaries  could  he  directly  affected. 
Therefore,  pursuant  to  5  U.S.C;.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  ()03  and  604. 

Catalog  of  Federal  Domestic  Assistance 
Numbers 

The  Catalog  of  Federal  Domestic 
Assistan(  e  program  numbers  are  64.109 
and  64.110 

List  of  Subjects  in  38  CFR  Part  3 

.Administrative  practice  and 
procedure.  (Claims,  Disability  benefits. 
Health  c.ire.  Pensions.  Veterans, 
\'ietnam 

.Approved:  August  27   JOil  1 
.Anthony  I.  Principi. 
Sr(  p'fan  (if  Viirran^-  .^fu/rs, 

■  For  the  reasons  set  forth  in  the 
preamble.  38  CFR  part  3  is  amended  as 

follows: 

PART  3— ADJUDICATION 

Subpart  A  "Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

■  1  The  authority  (  itation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  50t(a).  unless 

otherwise  nnter! 

■  2.  In  §  3.309.  paragraph  (e).  the  listing 
of  diseases  is  amended  by  adding 
"Clhronii   Ivinphiu  ytic  leukemia" 
between  "Hodgkin's  disease"  and 

"Multijile  niM'loma"  to  read  as  follows: 

§  3.309     Disease  subject  to  presumptive 
service  connection. 


(e)  *    *    * 

c;hroni(  lymphocytic  leukemia 

***** 

IFR  Doc.  03-26252  Fileii  10-15-03;  8:45  ai.ij 

BILLING  CODE  8320-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-7575-1] 

West  Virginia:  Final  Authorization  of 
State  Hazardous  Waste  Management 
Program  Revision 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 


SUMMARY:  West  Virginia  has  applied  to 
EPA  for  final  authorization  of  changes  to 
its  hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  has  determined  that 
these  changes  satisfy  all  requirements 
needed  to  qualify  for  final  authorization 
and  is  authorizing  West  Virginia's 
changes  through  this  immediate  final 
action.  EPA  is  publishing  this  rule  to 
authorize  the  changes  without  a  prior 
proposal  because  we  believe  this  action 
is  not  controversial  and  do  not  expect 
comments  that  oppose  it.  Unless  we 
receive  written  comments  which  oppose 
this  authorization  during  the  comment 
period,  the  decision  to  authorize  West 
Virginia's  changes  to  its  hazardous 
waste  program  will  take  effect.  If  we 
receive  comments  that  oppose  this 
action,  or  portions  thereof,  we  will 
publish  a  document  in  the  Federal 
Register  withdrawing  the  relevant 
portions  of  this  rule,  before  they  take 
effect,  and  a  separate  document  in  the 
proposed  rules  section  of  this  Federal 
Register  will  serve  as  a  proposal  to 
authorize  changes  to  West  Virginia's 
program  that  were  the  subject  of  adverse 
comment. 

DATES:  This  final  authorization  will 
become  effective  on  December  15,  2003, 
unless  EPA  receives  adverse  written 
comments  by  November  17,  2003.  If 
EPA  receives  any  such  comment,  it  will 
publish  a  timely  withdrawal  of  this 
immediate  final  rule  in  the  Federal 
Register  and  inform  the  public  that  this 
authorization,  or  portions  thereof,  will 
not  take  effect  as  scheduled. 
ADDRESSES:  Send  written  comments  to 
Lillie  Ellerbe,  Mailcode  3WC21,  RCRA 
State  Programs  Branch,  U.S.  EPA  Region 
III,  1650  Arch  Street.  Philadelphia.  PA 
19103,  Phone  number:  (215)  814-5454. 
Oimments  may  also  be  submitted 
electronically  to  plhrbe.lillie@epa.gov  or 
by  facsimile  at  (215)  814-316b. 
Comments  in  electronic  format  should 
identify  this  specific  notice.  You  may 
inspect  and  copy  West  Virginia's 
application  from  8  a.m.  to  4:30  p.m.,  at 
the  following  addresses:  West  Virginia 
Department  of  Environmental  Protection 
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(WVDEP),  Division  of  Water  and  Waste 
Management,  1356  Hansford  Street, 
Charleston,  WV  25301-1401.  Phone 
number:  (304)  558-2505,  attn:  Carroll 
Cather,  and  EPA  Ffegion  III,  Library,  2nd 
Floor,  1650  Arch  Street,  Philadelphia. 
PA  19103,  Phone  number:  (215)  814- 
5254. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lillie  Ellerbe,  Mailcode  3WC21,  RCRA 
State  Programs  Branch,  U.S.  EPA  Region 
III.  1650  Arch  Street,  Philadelphia,  PA 
19103,  Phone  number:  (215)  814-5454. 
SUPPLEMENTARY  INFORMATION: 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  which  have  received  final 
authorization  from  EPA  under  RCRA 
section  3006(b),  42  U.S.C.  6926(b),  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
program.  As  the  Federal  program 
changes  to  become  more  stringent  or 
broader  in  scope.  States  must  change 
their  programs  and  apply  to  EPA  to 
authorize  the  changes.  Authorization  of 
changes  to  State  programs  may  be 
necessary  when  Federal  or  State 
Statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  States  must 
revise  their  programs  because  of 
changes  to  EPA's  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  parts  124, 
260  through  266,  268,  270,  273  and  279. 

B.  What  Decisions  Has  EPA  Made  in 
This  Rule? 

EPA  concludes  that  West  Virginia's 
application  to  revise  its  authorized 
program  meets  all  of  the  statutory  and 
regulatory  requirements  established  by 
RCRA.  Therefore,  we  grant  West 
Virginia  final  authorization  to  operate 
its  hazardous  waste  program  with  the 
changes  described  in  its  application  for 
program  revisions,  subject  to  the 
procedures  described  in  Section  E, 
below.  West  Virginia  has  responsibility 
for  permitting  treatment,  storage,  and 
disposal  facilities  (TSDFs)  within  its 
borders  and  for  carrying  out  the  aspects 
of  the  RCRA  program  described  in  its 
application,  subject  to  the  limitations  of 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  New 
Federal  requirements  and  prohibitions 
imposed  by  Federal  regulations  that 
EPA  promulgates  under  the  authority  of 
HSWA  take  effect  in  authorized  States 
before  they  are  authorized  for  the 
requirements.  Thus,  EPA  will 
implement  those  HSWA  requirements 
and  prohibitions  for  which  West 
Virginia  has  not  been  authorized, 
including  issuing  HSWA  permits,  imtil 


the  State  is  granted  authorization  to  do 
so. 

C.  What  Is  the  EfiTect  of  Today's 
Authorization  Decision? 

This  decision  serves  to  authorize 
revisions  to  West  Virginia's  authorized 
hazardous  waste  program.  This  action 
does  not  impose  additional 
requirements  on  the  regulated 
community  because  the  regulations  for 
which  West  Virginia  is  being  authorized 
by  today's  action  are  already  effective 
and  Eire  not  changed  by  today's  action. 
West  Virginia  has  enforcement 
responsibilities  under  its  State 
hazardous  waste  program  for  violations 
of  its  program,  but  EPA  retains  its 
authority  under  RCRA  sections  3007. 
3008,  3013,  and  7003,  which  include, 
among  others,  authority  to: 

•  Perform  inspections,  and  require 
monitoring,  tests,  analyses  or  reports; 

•  Enforce  RCRA  requirements  and 
suspend  or  revoke  permits;  and 

•  Take  enforcement  actions  regardless 
of  whether  West  Virginia  has  taken  its 
own  actions. 

D.  Why  Wasn't  There  a  Proposed  Rule 
Before  Today's  Rule? 

EPA  did  not  publish  a  proposal  before 
today's  rule  because  we  view  this  as  a 
routine  program  change  and  do  not 
expect  comments  that  oppose  this 
approval.  We  are  providing  an 
opportunity  for  public  comment  now.  In 
addition  to  this  rule,  in  the  proposed 
rules  section  of  today's  Federal  Register 
we  are  publishing  a  separate  document 
that  proposes  to  authorize  West 
Virginia's  program  changes.  If  EPA 
receives  comments  which  oppose  this 
authorization,  or  portions  thereof,  that 
document  will  serve  as  a  proposal  to 
authorize  the  changes  to  West  Virginia's 
program  that  were  the  subject  of  adverse 
comment. 

E.  What  Happens  if  EPA  Receives 
Comments  That  Oppose  This  Action? 

If  EPA  receives  comments  that  oppose 
this  authorization,  or  portions  thereof, 
we  will  withdraw  this  rule,  or  portions 
thereof,  as  appropriate,  by  publishing  a 
document  in  the  Federal  Register  before 
the  rule  would  become  effective.  EPA 
will  base  any  further  decision  on  the 
authorization  of  West  Virginia's 
program  changes  on  the  proposal 
mentioned  in  the  previous  section.  We 
will  then  address  all  public  comments 
in  a  later  final  rule.  You  may  not  have 
another  opportiuiity  to  comment.  If  you 
want  to  comment  on  this  authorization, 
you  must  do  so  at  this  time. 

If  we  receive  comments  that  oppose 
the  authorization  of  a  particular  change 
to  the  State's  hazardous  waste  program. 


we  will  withdraw  .that  part  of  this  rule, 
but  the  authorization  of  the  program 
changes  that  the  comments  do  not 
oppose  will  become  effective  on  the 
date  specified  above.  The  Federal 
Register  withdrawal  document  will 
specify  which  part  of  the  authorization 
will  become  effective,  and  which  part  is 
being  withdrawn. 

F.  What  Has  West  Virginia  Previously 
Been  Authorized  for? 

Initially,  West  Virginia  received  final 
authorization  to  implement  its 
hazardous  waste  management  program 
effective  May  29,  1986  (51  PR  17739). 
EPA  granted  authorization  for  changes 
to  West  Virginia's  regulatory  program  on 
May  10,  2000.  effective  July  10.  2000  (65 
FR  29973). 

G.  What  Changes  Are  We  Authorizing 
With  Today's  Action? 

On  June  4.  2003,  West  Virginia 
submitted  a  program  revision 
application,  seeking  authorization  of 
additional  changes  to  its  program  in 
accordance  with  40  CFR  271.21.  West 
Virginia's  revision  application  includes 
various  regulations  which  are 
equivalent  to,  and  no  less  stringent  than, 
changes  to  the  Federal  hazardous  waste 
program,  as  published  in  the  Federal 
Register  through  March  8,  2000.  We 
now  make  an  immediate  final  decision, 
subject  to  receipt  of  written  comments 
that  oppose  this  action,  the  West 
Virginia's  hazardous  waste  program 
revision  satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Therefore,  EPA  grants 
West  Virginia  final  authorization  for  the 
following  program  changes: 

West  Virginia  seeks  authority  to 
administer  the  Federal  requirements 
that  are  listed  in  Table  1 .  "This  Table 
lists  the  State  analogs  that  are  being 
recognized  as  so  less  stringent  than  the 
appropriate  Federal  requirements. 
Unless  otherwise  stated,  the  State's 
statutory  references  are  to  the  West 
Virginia  Code  (W.  Va.  Code),  1994 
Cumulative  Supplement,  Chapter  22- 
Environmental  Resources,  Article  1 
(Division  of  Environmental  Protection). 
Article  5  (Air  Pollution  Control),  and 
Article  18  (Hazardous  Waste 
Management  Act).  The  regulatory 
references  are  to  the  following 
Legislative  Rules:  Title  33,  Series  20, 
Code  of  State  Regulations  (33CSR20), 
"Hazardous  Waste  Management  Rule", 
effective  July  1,  2001;  45CSR25,  "To 
Prevent  and  Control  Air  Pollution  From 
Hazardous  Waste  Treatment,  Storage,  or 
Disposal  Facilities,"  effective  July  1, 
2001;  and  47CSR13  Underground 
Injection  Control"  effective  June  1, 
2002. 
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In  particular.  West  Virginia  is  seeking 
authority  for  the  Federal  Corrective 
Action  Program  under  HSVVA  as 
addressed  in  Revision  Checklists  17L. 
44A.  B,  C.  and  121;  Federal  delisting 


requirements  at  40  CFK  2B0.22.  Revision 
Checklist  17B;  post  closure  permit 
requirement  and  ( losure  process 
regulations  (alternative  to  post-closure 
rule).  Revision  Checklist  174;  the 


radioactive  mixed  waste  requirements, 
and  Project  XL  rulemaking  for  Osi 
Specialities,  Inc.,  Sisterville.  WV  (aka 
Oompton  (Corporation). 


Descnption  of  Federal  Requirement  (Revision  Checklists^) 


Analogous  West  Virginia  Authority 


Early  Checklists 


Consolidated  Delisting  Checklist  Hazardous  Waste  Management  Sys- 
tem General  40  CFR  260  20  and  260  22  as  ot  June  30.  1999 
(Incluides  Revision  Checklist  17B| 


Corrective  Action. 
17L 


50   FR   28702-28755     7  15.85     Revision   Checklist 


West  Virgina  Code  (W  Va  Code)  1994  Cumulative  Supplement 
§§22-18-6(a)(12).  22-1-3(c).  22-18-5(a),  22-18-6(a)  and  22-18- 
23  Hazardous  Waste  Management  Regulations  (HWMR)  §§33-20- 
1  6   33-20-2  1  and  33-20-2  4 

W  Va  Code  §§22-18-9(a)  and  22-1-3(c).  22-18-9(b)(1H2).  22- 
18-6(a)(4)(C).  (F),  (G),  22-18-7(e).  22-8-9(b)(2)  HWMR  §§33-20- 
1  6   33-20-7  2,  33-20-11  1  and  33-20-11  23 


Non-HSWA  IV/HSWA  Cluster  IP 


52  FR 


Pemiit  Application  Requirements  Regarding  Corrective  Action 
45788-45799,  IZ'1'87.  Revision  Checklist  44A 

Corrective  Action  Beyond  the  Facility  Boundary    52  FR  45788-45799 
12/1/87,  Revision  Checklist  44B 

Conective  Action  for  Injection  Wells  52  FR  45788-15799   12  187   Re- 
vision Checklist  44C 


W  Va  Code  §§22-1-3(c),  22-18-8(a),  22-18-9(a)  and  22-18-23, 
HWMR  §§33-20-1  6.  33-2a-11  1 

W  Va  Code  §§22-18-9(b)  and  22-1 -3(c),  HWMR  §§33-20-1  6,  33- 
20-7  2 

W  Va  Code  §§22-18-9(a),  22-18-8(a)  and  22-18-9(a),  22-18-23. 
47  CSR  13,  §lntenm  Status  for  Class  I  RCRA  Injection  wells  (47 
CSR  13  §7  3  (a-h).  47  CSR  13.  §  Class  I  RCRA  Injection  wells  pro- 
hibited without  a  permit  (47  CSR  13  §13.3).  HWMR  §§33-20-1.6 
and  33-20-1 1  23. 


RCRA  Cluster  III 


Corrective  Action   Management  Units  and  Temporary   Units, 
8658-8685.  2/16/93,  Revision  Checklist  121 


52   FR     W   Va  Code  §§22-18-9,  22-1 -3(c).  22-18-5(3)  22-18-6(3)  and  22- 
18-23,    HWMR   §§33-20-1  6.    33-20-2,1,    33-20-7.2,    33-20-8.1, 
I      33-20-10  1.  and  33-20-11.1 


RCRA  Cluster  VIII 


Land  Disposal   Restnctions  Phase  III — Emergency  Extension  of  the 

K088  National  Capacity  Vanance,  Amendment,  62  FR  37694-37699, 

7/14/97,  Revision  Checklist  160 
Emergency  Revision  of  the  Carbsmate  Land  Disposal  Restrictions  62 

FR  45568,  8/28/97,  Revision  Checklist  161 
Kraft  Mill  Stream  Stripper  Condensate  Exclusion,  63  FR  18504-18751, 

4/15/98.  Revision  Checklist  164 

Recycled  Used  Oil  Management  Standards.  Technical  Correction  and 
Clanfication  63  FR  24963-24969,  5/5/98  as  amended  7  1 4/98,  at  63 
FR  37780-37782,  Revision  Checklist  166 

Petroleum  Refining  Process  Wastes.  63  FR  42110-42189,  8/6/98,  Re- 
vision Checklist  169 


W  Va.  Code  §§22-18-5(3),  22-18-6(3),  (a)(12)(A),  (B),  (D),  22-18- 
23  and  22-1-3(c).  HWMR  §§33-20-1  6  and  33-20-10.1. 

W   Va   Code  §§22-18-5(a).  22-18-6(3).  (a)(12)(A),  (B),  (D),  22-18- 

23  and  22-1-3(0,  HWMR  §§33-20-1.6  and  33-20-10.1. 
W   Va   Code  §§22-18-6(a),  (a)(2)&(12),  22-1-3(c).  22-18-5(a),  and 

22-18-23.  HWMR  §§33-20-1  6,  and  33-20-3,1,  45  CSR  25  §45- 

25-1  5a  (Table  25-A,  Item  20). 
W     Va     Code    §§22-18-6(a)(14),    22-18-6(3)(15)    3nd    22-1-3(c), 

HWMR  §§33-20-1  6,  33-20-3.1  3nd  33-20-14.1. 

W  Va  Code  §§22-18-5(3).  22-18-6(3),  (3)(12)(A),  (B).  (D),  22-1- 
3(c).  22-18-23,  HWMR  §§33-20-1  6,  33-20-3.1,  33-20-101,  33- 
20-3  la  through  3  1  a, 3.  33-20-9,  45  CSR  25,  §45-25-1 .5.a  (Table 
25-A,  Item  20) 


RCRA  Cluster  IX 


"T 


Land  Disposal  Restnctions  Phase  IV— Zinc  Micronutnent  Fertilizers, 
Amendment  63  FR  46332^6334,  8/31/98,  Revision  Checklist  170 

Emergency  Revision  of  the  Land  Disposal  Restnctions  (LDR)  Treat- 
ment Standards  for  Listed  Hazardous  Wastes  from  Carbamate  Pro- 
duction, 63  FR  47410-47418,  9/4/98,  Revision  Checklist  171 

Land  Disposal  Restnctions  Phase  IV— Extension  of  Compliance  Date 
for  Charactenstic  Slags.  63  FR  48124-48127,  9/9/98,  Revision 
Checklist  172 

Land  Disposal  Restnctions  Treatment  Standards  for  Spent  Potliners 
from  Pnmary  Aluminum  Reduction  (K088).  Final  Rule,  63  FR  51254- 
51267,  9/24/98.  Revision  Checklist  173 

Post-Ctosure  Penmit  Requirements  and  Closure  Process,  63  FR 
56710-56735,  10/22/98,  Revision  Checklist  174 

HWIR-Media,  63  FR  65874-65947   11/30/98,  Revision  Checklist  175 


Univefsal  Waste  Rule— Technical  Amendments,  63  FR  71225-71230 
12/24/98,  Revision  Checklist  176 


W  Va  Code  §§22-18-5(a),  22-18-6(a),  (3)(12)(A),  (B),  (D),  22-18- 
23  and  22-1-3(c),  HWMR  §§33-20-1.6  and  33-20-10.1. 

W  Va  Code  §§22-18-5(3).  22-18-6(a),  (a)(12)(A),  (B).  (D),  22-18- 
23.  and  22-1 -3(c),  HWMR  §§33-20-1.6  and  33-20-10.1. 

W  Va  Code  §§22-18-5(a),  22-18-6(3),  (a)(12)(A),  (B),  (D),  22-18- 
23,  and  22-1-3(c),  HWMR  §§33-20-1  6  and  33-20-10.1. 

W  Va  Code  §§22-18-5(a),  22-18-6(3),  (a)(12)(A),  (B)  &  (D),  22-18- 
23  and  22-1 -3(c),  HWMR  §§33-20-1.6,  33-20-10.1. 

W  Va  Code  §§22-18-6(a)  &  (a)(5),  22-1 -3(c),  22-18-5(a),  22-18- 
23,  22-1 8-1 4(f),  22-18-15  and  22-1 8-1 7(c),  HWMR  §§33-20-1.6, 
33-20-7  2,  33-20-8.1,  33-20-11.1 

W  Va  Code  §§  22-18-6(3),  (3)(2),  (a)(5)&(12),  22-1-3(c),  22-18- 
5(a),  22-18-23.  22-18-9,  22-18-20  HWMR  §§33-20-1.6,  33-20- 
2  1  33-20-3  1.  33-20-7  2,  33-20-8  1,  33-20-10-1,  33-20-11.1,  45 
CSR  25,  §45-25-1.5  3  (Table  25-A,  Item  20). 

W  Va  Code  §§22-1-3(c),  22-18-5(a),  22-18-6(a),  22-18-23 
HWMR  §§33-20-1.6,  33-20-13.1,  33-20-9. 
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Description  of  Federal  Requirement  (Revision  Checklists^) 


Analogous  West  Virginia  Authority 


Organic  Air  Emission  Standards:  Clarification  and  Technical  Amend- 
ments. 64  FR  3382,  1/21/99,  Revision  Checklist  177. 


Petroleum  Refining  Process  Wastes — Leachate  Exemption,  64  FR 
6806,  2/11/99,  Revision  Checklist  178. 

Land  Disposal  Restrictions  Phase  IV — Technical  Corrections  and  Clari- 
fications to  Treatment  Standards,  64  FR  25408-25417,  5/11/99,  Re- 
vision Checklist  179. 

Test  Procedures  for  the  Analysis  of  Oil  and  Grease  and  Non-Polar  Ma- 
terial, 64  FR  26315-26327,  5/14/99.  Revision  Checklist  180. 


W.  Va.  Code  §§22-1-3(c),  22-5.1,  22-1B-6(a),  22-18-6{a)(13) 
(A)&(B),  22-18-23.  HWf^lR  §§33-20-1.6.  33-20-3.1.  33-20-5  1, 
33-20-7,2,  33-20-7.8.  33-20-8.1.  33-20-8.6.  33-20-11  1.  45  CSR 
25.  §§45-25-1.1.3.  45-25-1. 1.b,  45-25-1 .5a  (Table  25-A,  Items  6. 
7.  8.  9.  10,  11  and  21). 

W.  Va.  Code  §§22-18-6(a).  (a)(2)&(12)  22-1-3(c).  22-18-5(a).  22- 
18-23.  HWMR  §§33-20-1.6.  33-20-3.1,  45  CSR  25.  §45-25-1. 5.a 
(Table  25-A,  Item  20). 

W.  Va.  Code  §§22-18-6(a).  (a)(2)&(12)(A).  (B).  (D).  22-1-3(c).  22- 
1&-5(a).  22-18-23.  HWMR  §§33-20-1  6.  33-20-3.1.  33-20-5.1, 
33-20-10.1.  45  CSR  25.  45-25-1.5.3  (Table  25-A.  Item  20). 

W.  Va.  Code  §§22-1 -3(c).  22-18-5(3),  22-18-6(3),  22-18-23. 
HWMR  §§33-20-1.6,  33-20-2,1. 


RCRA  Cluster  X 


Hazardous  Air  Pollutant  Standards  for  Combustors,  64  FR  52828- 
53077,  9/30/99,  as  amended  11/19/99.  at  64  FR  63209-63213.  Revi- 
sion Checklist  182. 

Accumulation  Time  for  Waste  Water  Treatment  Sludges,  65  FR  12378- 
12398,  3/8/00,  Revision  Checklist  184. 


W,  Va.  Code  §§22-18-6(3).  (3)(2)  (5).  (12),  (13).  22-1-3(c).  22-18- 
5(a),  22-18-23.  HWMR  §§33-20-1,6,  33-20-3,1.  33-20-1  10.  45 
CSR  25,  §45-25-1,53  (T3ble  25-A.  Item  20)  snd  1,5  c, 

W.  V3,  Code  §§22-18-6(3)&(3)(3).  22-1-3(c).  22-18-5(3).  22-18-23. 
HWMR  §33-20-5,5, 


Radioactive  Mixed  Waste 


Hazardous  Components  of  Radioactive  Mixed  Wastes,  51  FR  24504, 
7/3/86, 


W.  Va,  Code  §§22-18-3(16)  22-1&-6(a)(2). 
and3S-20-3.1. 


HWMR  §§33-20-1.6, 


Project  XL 


Project  XL  Site-Specific  Rulemaking  for  Osi  Specialities,  Inc.. 
Sisterville,  WV,  63  FR  49384,  as  amended  9/15/98  and  63  FR 
53844,  10/7/98. 


W.    Vs.    Code    §§22-1-3(c).    22-5-1.    22-18-6(a).     (3)(12).     3nd 
(3)(13)(A)&(B).  45  CSR  25,  §  45-25-1. 5.a  (Table  25-A.  Item  10). 


^  A  Revision  Checklist  is  a  document  that  addresses  the  specific  changes  made  to  the  Federal  .'egulations  by  one  or  more  related  final  rules 
published  in  the  Federal  Register.  EPA  develops  these  checklists  as  tools  to  assist  States  in  developing  their  authorizstion  applications  and  in 
documenting  specific  State  analogs  to  the  Federal  Regulations.  For  more  information  see  EPA's  RCRA  State  Authorization  Web  page  at  http:// 
www.  epa.gov/epaoswer/hazwaste/state. 

2  A  RCRA  "Cluster"  is  a  set  of  Revision  Checklists  for  Federal  rules,  typically  promulgated  tietween  July  1  3nd  June  30  of  the  following  year. 


I 

H.  Where  Are  the  Revised  West 
Virginia  Rules  Different  From  the 
Federal  Rules? 

The  West  Virginia  hazardous  waste 
program  contains  certain  provisions 
which  are  beyond  the  scope  of  the 
Federal  program.  These  broader  in 
scope  provisions  are  not  part  of  the 
program  being  authorized  by  today's 
action.  EPA  cannot  enforce 
requirements  which  are  broader  in 
scope,  although  compliance  with  such 
provisions  is  required  by  West  Virginia 
law.  Examples  of  broader  in  scope 
provisions  of  West  Virginia's  program 
include,  but  are  not  limited  to,  the 
following: 

1.  At  HWMR  §  33-20-2.4.C,  West 
Virginia  provides  for  the  acceptance  of 
an  EPA  determination  granting  a 
petition  to  exclude  hazardous  waste, 
provided  that  certain  conditions  are 
met.  If  such  conditions  are  not  met,  and 
West  Virginia  does  not  accept  EPA's 
delisting  of  the  hazardous  waste,  the 
waste  would  still  be  considered  a 
hazardous  waste  imder  West  Virginia's 
regulations,  even  though  such  waste 
would  not  be  considered  a  hazardous 
waste  by  EPA.  In  this  respect,  West 


Virginia's  program  would  be  beyond  the 
scope  of  the  Federal  program. 

2.  At  HWMR  §  33-20-2.4.b  West 
Virginia  regulations  require  a  petitioner 
for  a  delisting  to  pay  an  initial  non- 
refundable application  fee  of  $1000  and 
allow  the  Director  to  recover  all 
reasonable  costs  attributable  to  the 
review  and  investigation  of  such 
petition  in  excess  of  the  initial  fee. 
Since  the  Federal  program  does  not 
require  application  fees  to  be  submitted 
with  a  delisting  petition,  the  collection 
of  such  fees  is  beyond  the  scope  of  the 
Federal  program. 

I.  Who  Handles  Permits  After  This 
Authorization  Takes  Effect? 

After  authorization.  West  Virginia 
will  issue  permits  for  all  the  provisions 
for  which  it  is  authorized  and  will 
administer  the  permits  it  issues.  EPA 
will  continue  to  administer  any  RCRA 
hazardous  waste  permits  or  portions  of 
permits  which  it  issued  prior  to  the 
effective  date  of  this  authorization.  Until 
such  time  as  formal  transfer  of  EPA 
permit  responsibility  to  West  Virginia 
occurs  and  EPA  terminates  its  permit, 
EPA  and  West  Virginia  agree  to 
coordinate  the  administration  of  permits 


in  order  to  maintain  consistency.  EPA 
will  not  issue  any  additional  new 
permits  or  new  portions  of  permits  for 
the  provisions  listed  in  Section  G  after 
the  effective  date  of  this  authorization. 
EPA  will  continue  to  implement  and 
issue  permits  for  HSWA  requirements 
for  which  West  Virginia  is  not  yet 
authorized. 

J.  How  Does  Today's  Action  Affect 
Indian  Country  (18  U.S.C.  115)  in  West 
Virginia? 

West  Virginia  is  not  seeking 
authorization  to  protect  the  program  on 
Indian  lands,  since  there  are  no 
Federallv-recognized  Indian  Lands  in 
West  Virginia. 

K.  What  Is  Codification  and  Is  EPA 
Codifying  West  Virginia's  Hazardous 
Waste  Program  as  Authorized  in  This 
Rule? 

Codification  is  the  process  of  placing 
the  State's  statutes  and  regulations  that 
comprise  the  State's  authorized 
hazardous  waste  program  into  the  Code 
of  Federal  Regulations.  EPA  does  this  by 
referencing  the  authorized  State  rules  in 
40  CFR  part  272.  EPA  reserves  the 
amendment  of  40  CFR  part  272.  subpart 
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XX.  for  this  authorization  of  West 

Virginia's  program  changes  until  a  lator 
date 

L.  Statutory  and  Executive  Order 
Reviews 

This  rule  onlv  duthonzes  hazardous 
waste  requirements  pursuant  to  RCRA 
300es  and  imposes  no  requirements 
other  than  those  imposed  hv  State  law 
(see  SUPPLEMENTARY  INFORMATION; 
Section  .\.  VVhv  are  Revisions  to  State 
Programs  .\ecessar\  '1  Therefore,  this 
rule  complies  with  applicable  executive 
orders  and  statutory  provisions  as 
follows: 

1   Expi  utne  Onifr  IJHtih   Hfgulatory 
Pltinnmfi  fiei-;pu — The  Offic f  nf 
Management  and  Budget  has  exempted 
this  rule  from  its  review  under 
Executive  Order  (EO)  128B6   J 
Paperwork  Hf'duction  Art — Thi--  rules 
does  not  impose  an  information 
collection  hurden  under  the  Paperwork 
Reduction  .Act.   i   Re'i^ulatnn-  Fh'Xihilitv 
Act — .\fter  c:onsidering  the  econnmii 
impacts  of  todav's  rule  on  small  entities 
under  the  Reguldtor\  PTexihility  Act,  I 
c:ertih-  that  this  rule  will  not  have  a 
significant  ec:onomi(  impact  on  a 
substantial  number  of  small  entities.  4. 
I  'nfundt'd  Shmdatfs  Rt'tcrm  Act — 
Be(  ause  this  rule  approves  pre-existing 
requirements  under  State  law  and  (loes 
not  impose  anv  additional  enforceable 
duty  beyond  that  required  by  State  law. 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  L'nfunded  Mandates  Reffjrrn  Act. 
5  Exfcutive  Order  13132  Federalism — 
EO  12132  does  not  apply  to  this  rule 
because  it  will  not  have  federalism 
implications  {i.e..  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  anumg  the 
various  levels  of  government).  6 
Executive  Order  13175:  Coii^iultiition 
and  Coordination  with  Indian  Tribal 
Governments — EO  13175  does  not  apply 
to  this  rule  because  it  will  not  have 
tribal  implications  {i.e..  substantial 
direct  effects  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes).  7. 
Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health  &■ 
Safety  Risks — This  rule  is  not  subject  to 
EO  13045  because  it  is  not  economically 
significant  and  it  is  not  based  on  health 
or  safety  risks.  8.  Executive  Order 
13211:  Actions  that  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use — 
This  rule  is  not  subject  to  EO  13211 


because  it  is  not  a  significant  regulatory 
action  is  defined  in  EO  1286ft.  9 
Sational  Techni^l(n.^v  Transfer 
Advaiu  fluent  .-Kit — EP.\  approves  State 
programs  as  long  as  they  meet  criteria 
requinul  by  RCRA.  so  it  would  be 
inconsistent  with  applicable  law  for 
EPA.  in  its  review  of  .i  State  program. 
to  require  the  use  ot  anv  partit  ular 
voluntary  consensus  standard  in  place 
of  another  standard  that  meets  the 
requirements  ui  R('.R.\.  Thus,  section 
12(d)  of  the  National  Technology 
Transfer  and  .AiKanc  e  .'\ct  does  not 
a[)pl\  to  this  rule    111  Congressional 
Revii'w  A'  t — EP.\  will  submit  a  report 
containing  this  rule  and  other 
intiirni.itioii  re(|uired  b\  the 
C:ongiessional  Review  Ait  (5  I'.S.C.  801 
et  seq  )  to  the  IS   Senate,  the  U.S. 
House  of  Representatives,  and  the 
f  jmiptroller  General  of  the  United 
States  prior  to  publication  in  the 
Federal  Register  .\  major  rule  cannot 
take  etfec  t  until  HI)  days  after  it  is 
published  Ml  the  Federal  Register  This 
action  is  not  a    inajor  rule"  as  defined 
by  .'i  r  S  (;  804(2)  This  action  will  be 
effective  on  December  15.  2003. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  [irotei  tion, 
.•\dministralive  practic  e  and  procedure. 
(Confidential  business  information. 
H.izarilous  waste.  Hazardous  waste 
tr.iiisportation.  Indian  lands, 
Intergovernmental  relations.  Penalties, 
Reporting  and  ret:ordkeeping 
reciuirements. 

.Xuthority:  This  action  is  issued  uikIit  ttie 
<)nth..rity  u'f  sections  2002(a),  :i()Ofi  and 
7(H)4(b)  of  the  Solid  Waste  Disposal  .-\ct  as 
amended,  42  H.S.C.  6912(a).  fin2(,.  ri'):-4(l)l 

DHtt-d   ndi.her  7,  2003. 
Donald  S,  Welsh. 

Hegtunal  .Administrator.  EP.-\  Region  III 

IFR  [)o(    o;i-:;HI)47  illfd  10-15-0:i;  8:45  ami 

BILLING  CODE  6560-50-M 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  correction 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[Docket  No.  030613152-3235-02;  I.D. 
051903B] 

RIN  0648-AQ38 

Atlantic  Highly  Migratory  Species; 
Atlantic  Bluefin  Tuna  Quota 
Specification,  General  Category  Effort 
Controls,  and  Permit  Revisions; 
Correction 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


SUMMARY:  NMFS  published  a  final  rule 
in  the  Federal  Register  on  October  2, 
2003,  concerning  the  final  initial  2003 
fishing  year  specifications  for  the 
.Atlantic  bluefin  tuna  (EFT)  fishery  to  set 
EFT  quotas  for  eac:h  of  the  established 
fishing  categories,  to  set  General 
category  effort  controls,  to  allocate  25 
metric  tons  (mt)  of  EFT  to  account  for 
incidental  catch  of  EFT  by  pelagic 
longline  vessels  '"in  the  vicinity  of  the 
management  boundarv'  area."  to  define 
the  management  boundary  area  and 
applicable  restrictions,  and  to  revise 
permit  requirements  to  allow  General 
category  vessels  to  participate  in 
registered  recreational  Highly  Migratory 
Species  (HMS)  fishing  tournaments  and 
to  allow  permit  applicants  a  10-calendar 
day  period  to  make  permit  category 
i:hanges  to  correct  potential  errors.  The 
document  contained  an  error  in  the 
DATES  section. 

FOR  FURTHER  INFORMATION  CONTACT:  Erad 
McHale  at  (978)  281-9260. 
SUPPLEMENTARY  INFORMATION: 

Correction 

In  the  Federal  Register  of  October  2, 
2003,  in  FR  Vol.  68,  No.  191,  page 
56783,  in  the  third  column,  correct  the 
DATES  caption  to  read: 

DATES:  This  rule  is  effective 
November  3,  2003.  The  final  initial 
quota  specifications  and  General 
category  effort  controls  are  effective 
November  3,  2003.  through  May  31. 
2004. 

Dated:  October  10.  200.T 
Rebecca  J,  Lent. 

Dfputv  Assistant  Administrator  for 
RriiuUitor\'  Programs,  Xational  Marine 
Fisheries  Sen,  ire. 
IFR  Do(  .  03-26201  Filed  lO-i.S-03;  8:4,5  ami 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021212306-2306-01;  I.D. 
101003A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  by 
Vessels  Catching  Pacific  Cod  for 
Processing  by  the  Offshore 
Component  in  the  Central  Regulatory 
Area  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
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Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  of  a  closure. 

summary:  NMFS  is  reopening  directed 
fishing  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  offshore  component  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA)  for  48  hours.  This  action  is 
necessary  to  fully  use  the  total  allowable 
catch  (TAC)  of  Pacific  cod  apportioned 
to  vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component  in 
the  Central  Regulatory  Area. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  October  12,  2003,  through 
1200  hrs,  A.l.t.,  October  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Keaton,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

NMFS  closed  the  directed  fishery  for 
Pacific  cod  by  vessels  catching  Pacific 


cod  for  processing  by  the  offshore 
component  in  the  Central  Regulatory 
Area  of  the  GOA  at  2400  hrs,  October  1, 
2003  (68  FR  57636,  October  6.  2003). 

NMFS  has  determined  that, 
approximately  560  mt  of  Pacific  cod 
remain  in  the  directed  fishing 
allowance.  Therefore,  in  accordance 
with  §§679.25(a)(l)(i)  and  (a)(2)(iii)(D). 
and  to  fully  utilize  the  Pacific  cod 
apportioned  to  vessels  catching  Pacific 
cod  for  processing  by  the  offshore 
component  in  the  Central  Regulatory 
Area,  NMFS  is  terminating  the  previous 
closure  and  is  reopening  directed 
fishing  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  offshore  component  in  the  Central 
Regulatory  Area  of  the  GOA.  In 
accordance  with  §679. 20(d)(l)(iii).  the 
Regional  Administrator  finds  that  this 
directed  fishing  allowance  will  be 
reached  after  48  hours.  Consequently, 
NMFS  is  prohibiting  directed  fishing  for 
Pacific  cod  by  vessels  catching  Pacific 
cod  for  processing  by  the  offshore 
component  in  the  Central  Regulatory 
Area  of  the  GOA  effective  1200  hrs, 
A.l.t.,  October  14,  2003. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries.  NOAA, 


(AA).  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  impracticable  and 
contrary  to  the  public  interest  as  it 
would  prevent  the  Agency  from 
responding  to  the  most  recent  fisheries 
data  in  a  timely  fashion  and  delay  the 
opening  of  the  fisherv'  for  Pacific  cod 
apportioned  to  vessels  catching  Pacific 
cod  for  processing  by  the  offshore 
component  in  the  Central  Regulatory 
Area,  thus  reducing  the  public's  ability 
to  use  and  enjoy  the  fisher}'  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  I'.S.C.  1801  et  seq. 
Dated:  October  10,  2003. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  \ational  Marine  Fisheries  Service. 
|FR  Doc.  03-26193  Filed  10-10  -03:  3:10  pm| 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  maKing  pnor  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  00-035-2] 
RIN  0579-AB19 

Plum  Pox  Compensation 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACUON:  Proposed  rule. 


SUMMARY:  We  are  proposing  to  amend 
the  plum  pox  compensation  regulations 
to  provide  additional  compensation  to 
affected  growers,  under  certain 
conditions.  We  are  proposing  to  providf 
additional  compensation  to  growers 
who  have  already  been  paid  under  the 
e.xisting  regulations,  which  provide  for 
pavments  based  on  a  J-year  fallow- 
period,  but  who  are  prohibited  from 
replanting  regulated  articles  for  a  total 
of  more  than  3  years  due  to  additional 
detections  of  plum  pox  in  areas  already 
under  quarantine.  Such  growers  would 
be  paid  compensation  for  up  to  2 
additional  years.  We  are  also  proposing 
to  provide  additional  compensation  to 
growers  who  are  direct  marketers  of 
their  fruit,  and  to  provide  compens.itioii 
for  growers  who  have  had  trees  that 
were  less  than  1  vear  old  destroyed.  We 
are  proposing  these  actitms  in  response 
to  issues  that  have  surfaced  during  our 
2  years  of  experience  in  managing  the 
plum  pox  quarantine  and  paving 
compensation  to  affected  growers.  These 
proposed  changes  are  necessary  to 
provide  adequate  compensation  to 
persons  affected  by  the  plum  pox 
quarantine  and  eradication  efforts 
associated  with  the  tiuarantine. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  December 
15.  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
bv  e-mail.  If  vou  use  postal  mail 
commercial  delivery,  please  send  four 
copies  of  your  comment  [an  original  and 


three  copies)  to:  Docket  No.  00-035-2. 
Regulatory  Analysis  and  Development. 
PPD,  APHIS.  Station  3C71.  4700  River 
Road  Unit  1 18,  Riverdale.  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  00-035-2.  If  you 
use  e-mail,  address  your  comment  to 
regulations'iiapbis.usdcj  gov.  Your 
comment  must  be  contained  in  the  body 
nf  your  message;  do  not  send  attached 
files.  Please  include  youi  name  and 
address  in  your  message  and  "Docket 
No.  00-035-2"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  dcjcket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  TSDA  South  Building. 
14th  Street  and  Independence  Avenue 
SW..  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you.  please  call  (202)  690-2817 
before  coming. 

APHIS  doi  uinents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
\^^\^v  aphis .  u  sdngov/ppd/m  d/ 
webn'por  html 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Stephen  Poe.  Operations  Officer. 
Program  Support  Staff.  PPQ.  APHIS. 
4700  River  Road  I'nit  134.  Riverdale. 
MD  2()7.<7-12.!t):  (301)  734-8247. 

SUPPLEMENTARY  INFORMATION: 

Background 

Plum  pox  IS  an  extremely  serious  viral 
disease  of  plants  that  can  affect  many 
Prunus  (.stone  fruit)  species,  including 
plum,  peach,  apricot,  almond,  nectarine, 
and  sweet  and  tart  cherry.  A  number  of 
wild  and  ornamental  Prunus  species 
may  also  be  susceptible  to  this  disease. 
Infec;tion  eventually  results  in  severely 
reduced  fruit  produc:tion,  and  the  fruit 
that  is  produced  is  often  misshapen  and 
blemished   In  Europe,  plum  pox  has 
been  present  for  a  number  of  years  and 
is  considered  to  be  the  most  serious 
disease  affecting  susceptible  Prunus 
varieties.  Plum  pox  virus  is  transmitted 
locally  by  a  \ariety  of  aphid  species,  as 
well  as  by  budding  and  grafting  with 
infected  plant  matiTial.  and  spreads 
over  longer  distanc:es  through 
movement  of  infet:ted  budwood.  nursery 
stock,  and  other  plant  parts. 


There  are  no  known  effective  methods 
for  treating  trees  or  other  plant  material 
infected  with  plum  pox,  nor  are  there 
any  known  effective  prophylactic 
treatments  to  prevent  the  disease  from 
occurring  in  trees  exposed  to  the  disease 
due  to  their  proximity  to  infected  trees 
or  other  plant  material.  Without 
effective  treatments,  the  only  option  for 
preventing  the  spread  of  the  disease  is 
the  destruction  of  infected  and  exposed 
trees  and  other  plant  material. 

On  March  2,  2000,  as  a  result  of  the 
detection  of  plum  pox  in  Adams 
County,  PA,  the  Secretary  of  Agriculture 
published  in  the  Federal  Register  (65 
PR  11280-11281,  Docket  No.  00-001-1) 
a  declaration  of  extraordinary 
emergency  regarding  plum  pox  that  was 
effective  on  January  20,  2000.  The 
declaration  of  extraordinary  emergency 
was  followed  by  an  interim  rule 
published  in  the  Federal  Register  on 
lune  2, 2000  (65  FR  35261-35265. 
Docket  No.  00-034-1),  that  established 
regulations  quarantining  a  portion  of 
Adams  County,  PA,  due  to  the  detection 
of  plum  pox  in  that  region  '  and 
restricting  the  interstate  movement  of 
certain  articles  from  the  quarantined 
area  that  present  a  risk  of  transmitting 
plum  pox  (e.g..  trees,  seedlings,  root 
stock,  budwood,  branches,  twigs,  and 
leaves  of  susceptible  Prunus  spp.).  That 
interim  rule,  which  established  a  new 
"Subpart-Plum  Pox"  (7  CFR  301.74 
through  301.74^),  was  promulgated  on 
an  emergency  basis  to  prevent  the 
spread  of  plum  pox  to  noninfested  areas 
of  the  United  States. 

On  September  14,  2000,  we  published 
in  the  Federal  Register  (65  FR  55431- 
55436,  Docket  No.  00-035-1)  another 
interim  rule  that  established  regulations 
to  provide  for  the  payment  of 
compensation  to  owners  of  commercial 
stone  fruit  orchards  and  fruit  tree 
nurseries  who  had  stone  fruit  trees  or 
nursery  stock  destroyed  in  order  to 
control  plum  pox.  Those  compensation 
provisions,  which  were  added  to 
"Subpart-Plum  Pox"  as  a  new  §  301.74- 
5,  were  necessary  to  reduce  the 
economic  effect  of  the  plum  pox 
quarantine  on  affected  commercial 
growers  and  nursery  owners,  thus 
ensuring  the  continued  cooperation  of 
growers  and  nursery  owners  with  the 


'  Thi'  partu  ui.ir  .strain  of  plum  pox  found  in  the 
i|uarantiii(?d  area  in  .■'idams  (A)unty.  PA — the  "D" 
strain — is  not  known  to  l)P  transmitted  by  seed  or 
truit.  and  is  nut  known  to  infect  cherrv. 
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survey  and  eradication  activities  being 
conducted  by  the  U.S.  Department  of 
Agriculture's  (USDA's)  Animal  and 
Plant  Health  hispection  Service  (APHIS) 
and  the  Pennsylvania  Department  of 
Agriculture  (PDA). 

Existing  Compensation  Regulations 

Under  the  regulations  in  §  301.74-5 
(referred  to  below  as  the  regulations], 
owners  of  commercial  stone  fruit 
orchards  and  owners  of  fruit  tree 
nurseries  are  eligible  to  receive 
compensation  for  losses  associated  with 
the  destruction  of  trees  in  order  to 
control  pliun  pox  and  the  prohibition  on 
the  movement  or  sale  of  nursery  stock. 


respectively,  if  the  losses  result  from  an 
action  performed  piusuant  to  an 
emergency  action  notification  (EAN) 
issued  by  APHIS. 

The  regulations  provide,  among  other 
things,  that  owners  of  commercial  stone 
fruit  orchards  will  be  compensated  on  a 
per-acre  basis  at  a  rate  based  on  the  age 
of  the  trees  destroyed  and  a  3 -year 
prohibition  on  the  replanting  of  host 
trees.  The  compensation  to  be  paid  by 
USDA  is  based  on  the  loss  in  value  of 
the  destroyed  orchard.  The  loss  in  value 
is  calculated  as  the  difference  between 
the  net  present  value  (NPV)  of  the 
original  (destroyed)  orchard  over  a  25- 
year  life  cycle  minus  the  NPV  of  the 


replanted  orchard  for  its  entire 
productive  life  of  25  years.  To  calculate 
the  NPV  of  an  orchard  (both  original 
and  replanted  orchards),  we  used 
discounted  cash  flow  analysis,  which 
takes  into  account  the  quantity, 
variability,  and  duration  of  the 
forecasted  income  stream  over  a 
specified  income  projection  period. 
Each  year's  net  income  is  discounted 
back  to  a  present  worth  figure  at  the 
appropriate,  market-derived  discount 
rate.  The  valuation  model  can  be 
expressed  in  the  following  equation 
form,  where  Y  =  net  income,  r  = 
discount  rate,  and  n  =  number  of  years 
in  the  discount  period: 


NPV=    ^ 


Y. 


Y3 


(1-hr)'      (1  +  r)-      (l  +  rf 


-+...+  - 


(l  +  r)" 


To  calculate  NPV  using  the  above 
equation,  we  had  to  determine  net 
income,  discoiuit  rate,  and  the  number 
of  years  in  the  discount  period.  Each  of 
these  inputs  is  discussed  below. 

The  rate  of  compensation  to  be  paid 
by  USDA  is  set  at  up  to  85  percent  of 
the  difference  in  value  between  the 
destroyed  and  replacement  orchards  as 


described  above.  The  State  of 
Pennsylvania  has  indicated  that  State 
funds  will  be  used  to  make  up  the 
remaining  difference  in  value.  In  no 
case  will  total  USDA  plus  State 
compensation  exceed  100  percent  of  the 
difference  in  value. 

Net  income.  To  determine  per-acre 
net  income,  we  multiplied  the  yield 


(number  of  bushels)  per  acre  by  the 
price  per  busheL  then  subtracted 
production  costs.  The  estimation  of  net 
income  is  based  on  the  1995-1998 
average  Pennsylvania  peach  production, 
price,  and  yield  data  from  the 
Pennsylvania  Agricultural  Statistics 
Service. 


Year 


Peacti  price 
($/bushel) 


Yield 

(bushel/acre) 


Income 
($  per  acre) 


1995     

13.65 
16.50 
16.85 
15.85 

275.9 
2545 
254.5 
236.4 

3.766 

1996          

4.199 

1997                   

4288 

1998     

3,747 

1 995-98  average 


15.71 


255.3 


4010 


The  calculation  of  the  variable  costs 
of  production  is  based  on  the  following 
estimates: 


Type  of  cost 

Land  preparation 

Planting  

Orchard  maintenance  during  preproductive  year 

Orchard  maintenance  during  productive  years  

Harvest  cost  


Year  incurred 


Costs 


Year  0  S395  per  acre. 

Year  1  ;  $1,303  per  acre 

Year  2  j  S222  per  acre 

Years  3-25  :  S899/year  per  acre 

Years  4-25  '  SI. 75  per  bushel. 


Discount  rate.  The  discount  rate  used 
in  the  present  value  calculation  is  12.5 
percent,  which  is  the  risk-adjusted  rate 
estimated  to  be  appropriate  in  this 
situation. 

Number  of  years  in  discount  period. 
The  NPV  was  calculated  using  a  life 
cycle  approach.  The  revenues  and  costs 
were  calculated  over  a  period  equal  to 
the  expected  productive  life  of  a 
replanted  orchard,  which,  as  noted 
previously,  is  25  years. 


Using  the  information  and 
methodology  set  forth  in  the  preceding 
paragraphs,  we  arrived  at  the  per-acre 
compensation  rates  set  forth  in 
§301.74-5(b)(l)  of  the  current 
regulations.  The  amounts  of 
compensation  for  destroyed  trees  range 
from  $3,713  per  acre  for  a  25-year-old 
block  of  trees  to  515,000  per  acre  for  a 
7-year-old  block  of  trees.  Finally, 
because  compensation  programs  are 
intended,  in  part,  to  encourage  the 


prompt  execution  of  measures  deemed 
necessary  to  control  or  eradicate  plant 
pests.  §301.74-5{b)(l)  of  the  regulations 
provides  that  compensation  payments 
will  be  reduced  by  10  percent,  plus  any 
tree  remo\'al  costs  incurred  by  the  State 
or  USDA.  if  the  trees  subject  to  an  EA.N 
were  not  destroyed  by  the  date  specified 
on  that  order. 

The  existing  regulations  also:  (1) 
Provide  that  owners  of  fruit  tree 
nurseries  will  be  compensated  for  up  to 


-1  c      onno  / 1)» 
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85  percent  of  the  net  revenues  lost  from 
their  first  and  second  year  crops  as  the 
result  of  the  issuance  of  an  EAN.  and  (2) 
stipulate  procedures  for  applving  for 
compensation  and  require  that  premises 
on  which  trees  have  been  destroyed 
because  of  plum  pox  pursuant  to  an 
EAN  issued  by  APHIS  mav  not  he 
replanted  with  susceptible  Prunw^ 
species  [Prunua  species  identified  as 
regulated  articles)  for  i  \ears. 

Proposed  (^ham^rs  ti>  ihf  ( ^urnpfn^dtinn 

Rf^ulutions 

t 

Extension  of  Prohibition  of  Re[)lantin^ 

In  December  2001 .  a  scienc:e  panel  - 
concluded  that  the  prohibition  iin 
replantin>^  host  matt^nal  at  lo(  ations 
where  orchards  had  been  destroyed  due 
to  the  presence  of  plum  pox  should  be 
extended  due  to  recent  detections  of 
plum  pox-positive  trees  during  the 
second  vear.  As  a  result  of  these 
detections,  replanting  cannot  occur  at 
affected  sites  for  an  additional  3  years. 
Since  the  existing  regulations  in 
i?  301.74-5(d)  do  not  make  it  (  lear  that 
replanting  should  he  banned  in  a 
reiJulated  area  until  f  vears  after  the 
most  recent  detet  tion  of  plum  pox  in 
that  area,  we  are  jiroposing  to  amend  the 
regulations  to  claril\'  that  fact. 

.•\s  explained  earlier  in  this  document, 
the  caliulations  on  whii  h  the  c:urrentl\ 
authorized  rates  of  compensation  are 
based  were  desitjned  to  account  for  a  3- 
vear  perifjd  during  which  growers  could 
not  replant  Primus  species  in 
quarantined  areas  Given  the  detections 
ol  additional  plum  pox-positi\e  trees. 
we  believe  it  is  necessarv  tu  pnnifU' 


additional  i  lunpensation  to  growers 
since  they  will  not  be  able  to  plant  host 
species  for  additional  years.  The  amount 
of  additional  compensatitm  has  been 
lietermined  to  be  SH2H  per  acre  for  a 
fourth  fallow  year  and  S73fi  per  acre  for 
a  fifth  tallow  vear.  These  amounts  are 
based  on  extending  the  same  formula 
we  used  to  (  all  ulate  the  original  3-year 
i:ompensation  rate  to  apply  to  fourth 
and  fifth  fallnw  vears. 

We  lire  prdposiiig  to  provide 
additional  pavments  in  those  amounts 
to  growers  who  have  ,il ready  received 
compensation  [)a\ments.  and  to  provide 
those  same  amounts  to  growers  who  are 
due  compensation  in  the  future 

Note:  .M'HIS  due;,  nut  ml. ml  to  propose 
ddditiuiial  compensation  in  the  tutiire  if 
additional  plum  pox  positive  trees  are  loumi 
and  the  ban  on  replanting  must  be  extendfii 
further.  The  maximum  amount  of 
rompen.sation  per  acre  that  <i  j^rowpr  rniiiii 
receive  under  any  circunistteii  i>  vmuiIH  ()•■ 
the  total  payment  due  for  ,t  l.iluns  vcir-- 
according  to  the  age  of  the  ln>s 

The  rt'viseii  I  lunpensation  rates  are 
shiiwii  111  [)ro})osed  tj  .{01 ,74-.'i(b)(  1  )(ii) 
in  the  rule  [lortioii  ot  this  document. 

New  Provi.sions  tor  Direct  Market 
(irowers 

Thr  (  luTfiit  I  ompensati(m  regulations 
I  untaiii  no  provisions  for  "direct  market 
growers  "  Direct  market  growers  are 
grovvt'Ts  who  produce  fruit  and  sell  the 
fruit  themseKi's  for  premium  prices  at 
farmers  markets.  Typically,  the  acreage 
invoKed  in  production  fur  these 
purposes  Is  siiiciU.  and  all  nt  the  fruit 
prncliH  t'd  Is  liir  sale  directh'  to 


consumers  as  tree-ripened  fruit.  None  of 
the  fruit  produced  on  acreage  devoted  to 
direct  market  production  is  sold  for 
processing  or  to  packing  houses,  nor  is 
it  marketed  wholesale. 

Direct  market  growers  usually 
produce  a  wide  variety  of  fruit  (both 
species  and  varieties)  to  enable  them  to 
satisf\'  the  needs  of  their  customers 
through  an  extended  marketing  season. 
In  the  event  these  growers  are  not  able 
to  use  their  own  fruit  {f^.g-.  as  a  result 
of  their  orchards  being  destroyed  due  to 
the  presence  of  plum  pox)  they  are 
normally  precluded  from  obtaining  fruit 
from  other  sources.  The  conditions 
under  which  these  growers  are  eligible 
to  sell  their  products  at  farmers  markets 
usually  require  that  sellers  be  the 
producers  of  the  fruits  and  vegetables 
they  are  selling. 

We  have  reviewed  information  on 
production  costs  and  revenues  for  direct 
market  growers,  and  believe  it  is 
necessar\'  to  increase  the  rates  of 
payment  to  these  growers  in  order  to 
fairly  compensate  them.  The  formulas 
used  to  calt:ulate  the  original  amount  of 
compensation  due  to  such  growers 
would  remain  the  same,  and  the 
discount  rates  would  not  be  changed. 
The  difference  in  payments  for  direct 
marketers  versus  other  growers  would 
be  due  primarily  to  the  high  value  of 
sales  by  direct  marketers,  despite  the 
fact  that  they  bear  additional  costs  that 
other  growers  do  not.  The  net  income 
for  direct  marketers  are  based  on  the 
income  and  cost  figures  presented  in 
tables  1  and  2: 


Table  1.— Calculation  of  Income  Per  Acre  for  Direct  Marketers 


Year 

Price 
($  per  pound) 

Peacti  price 
(S  per  bushel) 

I 

Yield                               Income 
(bustiel  per  acre)                  (S  per  acre) 

1998            

SI  69                                 81  13 
1.66                                  79.92 

273  1                               S22.156 

1999 

321.3                               25,678 

2000  

1.65 

79.03 

378.0 

29,873 

3-year  average   

1.67 

80  02  !                               324.1 

25,902 

Table  2.— Variable  Costs  of  Production  for  Direct  Marketers 


Type  of  cost 


Year  incurred 


Costs 


Land  preparation       

Planting 

Maintenance  (pre-productive  years) 

Maintenance  (productive  years)  

Harvest  

Marketing  costs  


Year  0  $395  per  acre 

Year  1    1.303  per  acre 

Year  2 222  per  acre 

Years  3-25  1.376  per  year,  per  acre 

Years  4-25  1  75  per  bustiel.  per  year. 

Years  4-25  21.304  per  year 


'  rhe«cieaoa  pttofll  was  cnmposwri.  of 

^  prrsentativOT  of  APHIS.  PDA.  USDA's 


Agricultural  Research  Servrcn.  and  university 

stientist.s. 
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As  with  per-acre  net  income  for  all 
other  growers,  to  determine  per-acre  net 
income  for  direct  marketers,  we 
multiplied  the  yield  (number  of  bushels) 
per  acre  by  the  price  per  bushel,  then 
subtracted  production  costs.  The 
estimation  of  net  income  is  based  on 
data  provided  by  a  direct  marketer  for 
the  1998, 1999,  and  2000  production 
seasons. 

Given  the  difference  in  net  income 
between  other  growers  and  direct 
marketers,  we  are  proposing  to 
compensate  direct  marketers  at  the  rates 
shown  in  proposed  §  301.74-5(b)(l)(i)  in 
the  rule  portion  of  this  document.  Like 
the  rates  for  other  growers  discussed 
earlier  in  this  document,  the  rates  for 
direct  marketers  would  also  include 
provisions  to  pay  compensation  for 
fourth  cuid  fifth  fallow  years  if 
necessary. 

We  propose  to  pay  growers  direct 
market  rates  of  compensation  only  if  the 
orchard  owner  grows  fruit  exclusively 
for  sale  in  farmers  markets  or  similar 
outlets  as  described  in  the  proposed 
regulations.  We  would  not  pay 
compensation  at  direct  marketer  rates  to 
growers  who  sell  any  portion  of  their 
harvest  to  wholesale  markets,  nor  would 
we  pay  direct  marketer  compensation 
rates  to  growers  who  sell  most  of  their 
fruit  wholesale  and  who  sell  some  of 
their  fruit  at  roadside  fruit  stands  or 
similar  venues. 

Additional  Compensation  for 
Destruction  of  Trees  Less  Than  1  Year 
Old 

The  current  regulations  do  not 
contain  provisions  for  compensation  for 
the  destruction  of  trees  less  than  1  year 
old  (known  as  "0  year  trees").  However, 
we  have  concluded  that  growers  who 
have  such  trees  destroyed  because  of 
plum  pox  deserve  to  be  compensated  for 
the  loss  of  those  trees  and  the  revenue 
that  might  be  expected  from  them.  This 
is  based  on  our  determination  that 
growers  incur  costs  in  ground 
preparation,  the  cost  of  niu-sery  stock, 
and  the  expense  of  planting  and 
maintaining  these  trees. 

After  examining  the  economic 
information  obtained  from  the 
Pennsylvania  State  University  and  the 
Pennsylvania  State  Adams  Coimty 
Cooperative  Extension  Service,  we  have 
concluded  that  a  fair  rate  of 
compensation  for  these  trees  is  $2,403 
per  acre  for  all  growers,  including  direct 
marketers.  This  amount  represents  the 
85  percent  Federal  share,  and  is  the 
same  for  all  growers  because  all 
growers,  including  direct  marketers, 
incur  similar  costs  for  0  year  trees. 
Growers  of  0  year  trees  would  also  be 
compensated  for  fourth  and  fifth  fallow 


years,  where  applicable,  at  rates  of  $828 
per  acre  for  a  foiulh  fallow  year  and 
$736  per  acre  for  a  fifth  fallow  year. 
Compensation  will  be  paid  using 
funds  transferred  to  APHIS  by  the 
Commodity  Credit  Corporation  of 
USDA.  For  any  acres  that  are  added  to 
the  plum  pox  quarantine  program  after 
September  30,  2004.  the  Federal  share  of 
compensation  to  be  paid  may  change. 

Benefits  of  Compensation 

The  benefit  of  providing 
compensation  is  the  increased 
likelihood  that  growers  with  infected 
orchards  will  participate  in  the  plum 
pox  eradication  program.  The  use  of 
compensation  complements  and 
supports  the  regulatory  goal  of 
preventing  disease  spread.  More  so  than 
in  other  pest  eradication  programs,  the 
specific  characteristics  of  plum  pox 
necessitate  the  use  of  compensation  to 
obtain  growers'  cooperation  in  the 
control  of  the  immediate  disease 
outbreak  and  the  ensuing  national 
survey. 

Because  the  manner  in  which  PPV 
spreads  is  not  predictable,  the 
eradication  strategy  necessarily  calls  for 
the  destruction  of  trees  that  are 
asymptomatic.  Growers,  on  their  own, 
would  not  have  the  incentive  to  cut 
down  trees  that  appear  uninfected  as 
would  be  necessary  in  an  eradication 
program. 

Without  government  intervention, 
growers  would  opt  to  keep  producing  as 
long  as  trees  remain  symptom-free.  The 
eradication  strategy  calling  for  the  swift 
destruction  of  both  diseased  and 
exposed  trees  causes  economic  losses  in 
addition  to  that  resulting  from  the 
disease.  For  these  reasons,  the  payment 
of  compensation  would  reflect  the 
incremental  burdens  cf  complying  with 
regulatory  requirements  insofar  as 
market  forces  would  not  otherwise 
impose  similar  costs. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  significant 
for  the  piu'poses  of  Executive  Order 
12866  and,  therefore,  has  been  reviewed 
by  the  Office  of  Management  and 
Budget. 

We  have  prepared  an  economic 
analysis  for  this  proposed  rule.  The 
economic  analysis  is  summarized 
below.  Copies  of  the  full  analysis  are 
available  by  contacting  the  person  listed 
imder  FOR  FURTHER  INFORMATION 
CONTACT,  or  may  be  viewed  on  the 
hiternet  at  http://www.aphis.usda.gov/ 
ppd/rad/plumpox.pdf. 


Summary  of  Economic  Analysis 

We  are  proposing  to  amend  the  plum 
pox  compensation  regulations  to 
provide  additional  compensaticn  to 
affected  growers,  under  certain 
conditions.  We  are  proposing  to  provide 
additional  compensation  to  growers 
who  have  already  been  paid  under  the 
existing  regulations,  which  provide  for 
payments  based  on  a  3-year  fallow 
period,  but  who  are  prohibited  from 
replanting  regulated  articles  for  a  total 
of  more  than  3  years  due  to  additional 
detections  of  plum  pox  in  areas  already 
under  quarantine.  Such  growers  would 
be  paid  compensation  for  up  to  2 
additional  years.  We  are  also  proposing 
to  provide  additional  compensation  to 
growers  who  are  direct  marketers  of 
their  fruit,  and  to  provide  compensation 
for  growers  who  have  had  trees  that 
were  less  than  1  year  old  destroyed.  We 
are  proposing  these  actions  in  response 
to  issues  that  have  surfaced  during  our 
2  years  of  experience  in  managing  the 
plum  pox  quarantine  and  paying 
compensation  to  affected  growers.  These 
proposed  changes  are  necessar\'  to 
provide  adequate  compensation  to 
persons  affected  by  the  plum  pox 
quarantine  and  eradication  efforts 
associated  with  the  quarantine. 

This  proposed  rule  would  amend  the 
regulations  to  provide  additional 
compensation  in  the  event  a  quarantine 
period  is  extended  according  to  an  EAN 
issued  by  APHIS.  The  fallow  period 
may  be  increased  by  1  or  2  years 
depending  on  the  proximity  of  the  land 
to  recent  finds  of  the  plum  pox  virus.  By 
delaying  the  time  at  which  growers  can 
replant,  the  longer  fallow  period 
increases  the  loss  to  growers.  We  are 
proposing  to  increase  the  amount  of 
compensation  to  account  for  the  longer 
fallow  period. 

Plimi  pox  has  been  detected  in  some 
areas  near  orchards  that  were  removed 
in  the  initial  year  of  the  eradication 
program.  This  has  led  to  a  need  for 
additional  fallow  years  for  those  acres. 
A  fallow  period  of  3  years  from  the  last 
find  is  needed  to  conclude  that  plum 
pox  has  been  eradicated.  The  maximum 
amount  of  compensation  to  be  paid 
would  be  for  5  fallow  years.  For 
orchards  removed  in  2002.  we 
anticipate  that  only  a  3-year  fallow- 
period  will  be  needed  if  no  further  plum 
pox  is  discovered. 

Compensation  payments  are  based  on 
calculating  the  difference  between  the 
amount  a  grower  could  earn  from  the 
original  orchard  minus  the  amount  that 
the  grower  could  earn  from  a  replanted 
orchard  after  a  fallow  period.  A  longer 
fallow  period  results  in  higher 
compensation  payments  because  of  the 
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additional  time  it  takes  until  tJrowers 
have  pruductivp  trees. 

The  pavment  to  commercial  throwers 
for  2  additional  falhnv  vears  would  ht' 
S828  per  acre  for  the  fourth  y^'dr  and 
S736  per  acre  for  the  fiftli  year  ($1,564 
total  per  acre).  The  total  number  of  acres 
that  would  currentlv  be  eligible  for 
additional  pa\nients  because  of  the 
added  fallow  years  is  1.400.  The 
estimated  cost  if  all  acres  are  eli^ihle  fur 
2  additional  vears  is  ,S2.1H9.B()0 

Total  additional  p.nmeat>  for  direct 
marketers  range  from  S264.472  to 
$348,452  depending  on  the  number  of 
fallow  vears  a  dire(  t  marketer  would  he 
required  to  wait  betore  replanting  Table 
7,  page  13  summarizes  tht;  range  ni 
pavments.  Payments  to  dire(  t  inarkefer> 
for  the  first  three  fallow  years  would 
increase  bv  510.172  per  acre  from  th>' 
base  amount  that  growers  receive.  Direct 
marketers  were  eligible  to  receive  the 
same  pavments  as  other  growers  so  the 
.$10,172  represents  the  additional 
pavment.  {because  they  are  among  fh<- 
last  trees  that  have  been  removf'd    i 
three  vear  fallow  period  should  hf 
sufficient  t(5  demonstrate  that  plum  pnx 
has  been  eradicated.  However,  in  thf^ 
event  that  additional  fallow  vears  art' 
necessary  due  new  detef:tions  ot  plum 
pox.  direct  marketers  wouM  be 
compensated  for  up  to  5  (tt)tal)  tallow 
years  They  would  receive  $1,710  per 
acre  for  a  fourth  v*'ar  and  51.520  [)tT 
acre  for  a  fifth  year  There  are 
approximately  2fi  acres  of  trees  used  for 
direct  marketing  that  have  been 
removed  as  part  of  the  plum  pox 
eradication  program,  total  pavments  in 
direct  marketers  would  increase  b\ 
$264,472.  assuming  the  fallow  period 
does  not  need  to  be  extended   A  four 
year  fallow  period  for  direct  marketers 
would  result  in  payments  of  $11,882  per 
acre  ($10,172  -^  $1,710)  Total  payments 
for  26  acres  would  be  $308,932.  A  five 
year  fallow  period  for  direct  marketers 
would  result  in  payments  of  $13,402  per 
acre  ($10,172+$1,710+$1.520).  Total 
payments  for  26  acres  would  be 
$348,452 

This  proposed  rule  also  addresses  the 
issue  of  trees  less  than  one  year  old 
Some  growers  have  received  destruction 
orders  for  trees  that  had  been  planted 
the  same  year.  These  trees  did  not  go 
through  one  harvest  season  and  are 
sometimes  referred  to  as  zero  year  trees. 
The  original  compensation  program 
made  no  provision  for  these  trees 
However,  growers  that  have  had  trees 
less  than  one  year  old  destroyed  have 
incurred  costs.  Based  on  input  from 
cooperative  extension  agents  and 
Pennsylvania  State  University,  we  have 
concluded  that  a  fair  rate  of 
compensation  for  these  trees  is  $2,403 


per  acre  for  a  three  vear  fallow  period. 
There  are  at  least  43  ac;res  of  zero  year 
tref>  that  have  been  removed  as  part  of 

thf'  plum  pox  eradit  ation  program;  total 
[i.iyments  to  growers  of  zero  \t'ar  trees 
would  increase  by  $103,329. 

As  stated  earlier  in  this  document, 
these  [)ro[)Osed  changes  are  necessary  to 
[)rn\  ale  .idt'iiu.itc  compensation  to 
[lersiuis  ,itte(  ted  b\  the  plum  pox 
(lu.ir.uitiiir  and  i-radicalion  efforts 
assiKiated  with  the  (|uar.uitine   Persons 
atfecteii  b\  thi'  (|u.ir.intiiie  would,  in  all 
cases,  beiii'tit  trnni  ,id(i[)tiii[i  of  this 
proposed  ruli' 

I  nder  these  i  ir(  uiiistaiK  es.  the 
.•\dministrator  of  the  .Animal  and  Plant 
Healtli  Inspection  St-rvK  e  h.ns 
d-'it'rniined  that  this  ,i(  tion  would  not 
h.i\''  .1  signiti(  .uit  !■(  oininiii    impact  on 
■t  suhst,iiiti,il  number  uf  small  entities. 

Executive  Order  1237U 

I  Ills  program/ai  ti\.il\  is  hsted  m  the 
(  .it,il( -i^  nf  I-"ederal  Domestu,  .Assistance 
under  \ii    10  025  and  is  subject  to 
Kxei  uti\  e  ( Jrder  12372.  which  requires 
nileri;!  iveriimeiital  consultation  with 
.M.ite  ,iiid  local  offitials.  [Sff  7  (^FR  part 
UI15.  subpart  \'  ) 

Exef  utive  Order  12988 

This  (iroposed  rule  has  been  reviewed 
under  Kxe(  Litive  Order  12988,  Civil 
fustice  Reform,  if  this  proposed  rule  is 
adopted   (1)  .Ml  State  and  local  laws  and 
regulations  tliat  are  inc  onsistent  with 
this  rule  will  be  preenqited;  (2)  no 
retroactive  eflec:t  will  be  given  to  this 
rule:  and  (3)  administrative  proceedings 
will  not  Ih'  re(|uire(1  before  [larties  may 
file  suit  in  I  ourt  (  hallenging  this  rule. 

Paperwork  Reduction  Act 

In  ac:cordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Ai\  of  1995 
(44  1!  St;  3501  ef  sei/  ).  the  informatiim 
1  iiilei  tion  or  ret:ordkeeping 
reijuirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB)   Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  .Affairs.  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  state  that  your  comments 
refer  to  Docket  No.  00-035-2.  Please 
send  a  copy  of  your  comments  to:  (1) 
Docket  No.  00-035-2.  Regulatory 
Analysis  and  Development,  PPD. 
APHIS.  Station  3C71,  4700  River  Road 
Unit  118.  Riverdale,  MD  20737-1238. 
and  (2)  Clearance  Officer.  OCIO.  USDA. 
room  404-W,  14th  Street  and 
Independence  Avenue  .SW.. 
Washington,  [K'.  20250  A  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 


We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  our  proposed  information 
collection  and  recordkeeping 
requirements.  These  comments  will 
help  us: 

( 1 )  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agency's 
functions,  including  whether  the 
information  will  have  practical  utility; 

12)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
I  larity  of  the  information  to  be 
(:ollet:ted;  and 

(4)  Minimize  the  burden  of  the 
information  < ollection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  tec:hnology;  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.6667  hours  per 
response. 

Re.'^pondents:  (Jwners  of  stone  fruit 
orchards  and  fruit  tree  nurseries  in 
Pennsylvania. 

E.stimateci  annual  number  of 
respondents:  3. 

Estimated  annual  number  of 
responses  per  respondent:  1. 

Estimated  annual  number  of 
responses:  3. 

Estimated  total  annual  burden  on 
respondents:  2  hours.  (Due  to  averaging, 
the  total  annual  burden  hours  may  not 
equal  the  product  of  the  annual  number 
of  responses  multiplied  by  the  reporting 
burden  per  response.) 

Copies  of  this  information  collection 
can  be  obtained  from  Mrs.  Celeste 
Sickles,  APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

Government  Paperwork  Elimination 
Act  Compliance 

The  Animal  and  Plant  Health 
Inspection  Service  is  committed  to 
compliance  with  the  Government 
Paperwork  Elimination  Act  (GPEA), 
which  requires  Government  agencies  in 
general  to  provide  the  public  the  option 
of  submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible.  For  information 
pertinent  to  GPEA  compliance  related  to 
this  proposed  rule,  please  contact  Mrs. 
Celeste  Sickles,  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
7477. 


/  \/„i 
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List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  propose  to  amend  7 
CFR  part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1 .  The  authority  citation  for  part  301 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  7701-7772;  7  CFR  2.22, 
2.80,  and  371.3. 

Section  301.75-15  also  issued  under  Sec. 
204.  Title  II,  Pub.  L.  106-113,  113  Stat. 
1501A-293;  sections  301.75-15  and  301.75- 
16  also  issued  under  Sec.  203,  Title  II.  Pub. 
L.  106-224.  114  Stat.  400  (7  U.S.C.  1421 
note). 

2.  In  §301.74-5,  paragraphs  (a)(1), 
(b)(1),  (c)(1),  (c)(2)  and  (d)  would  be 
revised  and  a  new  paragraph  (c)(3) 
would  be  added  to  read  as  follows: 

§301.74-5    Compensation. 

(a)  *    *   * 

(1)  Owners  of  commercial  stone  fruit 
orchards.  Owners  of  commercial  stone 
fruit  orchards  are  eligible  to  receive 
compensation  for  losses  associated  with 
the  destruction  of  trees  in  order  to 
control  plum  pox  pursuant  to  an 


emergency  action  notification  issued  by 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS). 

(i)  Direct  marketers.  Orchard  owners 
eligible  for  compensation  under  this 
paragraph  who  market  all  fruit  they 
produce  under  the  conditions  described 
in  this  paragraph  may  receive 
compensation  at  the  rates  specified  in 
paragraph  (b)(l)(i)  of  this  section.  In 
order  to  be  eligible  to  receive 
compensation  at  the  rates  specified  in 
paragraph  (b)(l)(i)  of  this  section, 
orchard  owners  must  have  marketed 
fruit  produced  in  orchards  subsequently 
destroyed  because  of  plum  pox  under 
the  following  conditions: 

(A)  The  fruit  must  have  been  sold 
exclusively  at  farmers  markets  or  similar 
outlets  that  require  orchard  owners  to 
sell  only  fruit  that  they  produce; 

(B)  The  fruit  must  not  have  been 
marketed  wholesale  or  at  reduced  prices 
in  bulk  to  supermarkets  or  other  retail 
outlets; 

(C)  The  fruit  must  have  been  marketed 
directly  to  consumers;  and 

(D)  Orchard  owners  must  have 
records  documenting  that  they  have  met 
the  requirements  of  this  section,  and 
must  submit  those  records  to  APHIS  as 
part  of  their  application  submitted  in 


accordance  with  paragraph  (c)  of  this 
section. 

(ii)  All  other  orchard  owners.  Orchard 
owners  eligible  for  compensation  under 
this  paragraph  who  do  not  meet  the 
requirements  of  paragraph  (a)(l)(i)  of 
this  section  are  eligible  for 
compensation  only  in  accordanc:p  with 
paragraph  (b)(l){ii)  of  this  section. 
***** 

(b)  *    *   * 

(1)  Owners  of  commercial  stone  fruit 
orchards. — fi)  Direct  marketers.  Owners 
of  commercial  stone  fruit  orchards  who 
APHIS  has  determined  meet  the 
eligibility  requirements  of  paragraph 
(a)(l)(i)  of  this  section  will  be 
compensated  according  to  the  following 
table  on  a  per-acre  basis  at  a  rate  based 
on  the  age  of  the  trees  destroyed.  If  the 
trees  were  not  destroyed  by  the  date 
specified  on  the  emergency  action 
notification,  the  compensation  payment 
will  be  reduced  by  10  percent  and  by 
amy  tree  removal  costs  incurred  by  the 
State  or  the  U.S.  Department  of 
Agriculture  (USDA).  The  maximum 
USDA  compensation  rate  is  85  percent 
of  the  loss  in  value,  adjusted  for  any 
State-provided  compensation  to  ensure 
total  compensation  from  all  sources 
does  not  exceed  100  percent  of  the  loss 
in  value. 


Age  of  trees  (years) 

Maximum  com- 
pensation rate 
($/acre,  equal  to 
85%  of  loss  in 
value)  based  on 
3-year  fallow  pe- 
nod 

Maximum  addi- 
tional compensa- 
tion ($/acre. 
equal  to  85%  of 
loss  in  value)  for 

4th  fallow  year 

Maximum  addi- 
•.ional  compensa- 
tion ($/acre, 
equal  to  85%  of 
loss  in  value)  for 

5th  fallow  year 

Less 
1 

than  1    .  .            

$2,403 
9,584 
13,761 
17,585 
21,888 
25,150 
25,747 
25,859 
25,426 
24,938 
24,390 
23,774 
23.080 
22,300 
21 ,422 
20,434 
19,323 
18,185 
17,017 
15,814 
14,572 
13,287 
12,066 
10,915 
9,620 
8,163 

$828 
1,710 
1,710 
1,710 
1,710 
1,710 
1.710 
1,710 
1.710 
1,710 
1,710 
1.710 
1.710 
1,710 
1.710 
1.710 
1,710 
1.710 
1.710 
1,710 
1,710 
1,710 
1,710 
1,710 
1,710 
1.710 

$736 

1.520 

2  

1.520 

3  

1,520 

4 

1,520 

5 

1.520 

fi 

1.520 

7 

1.520 

8 

1,520 

q 

1,520 

10 

1.520 

11 

1,520 

1? 

1,520 

n 

1.520 

14 

1,520 

15 

1,520 

16 

1,520 

17 

1,520 

18 

1,520 

19                                                            

1.520 

20                                                                          ...            

1,520 

21                                                                                                      

1,520 

22     .            

1,520 

23     .                                

1,520 

24                                                    ' 

1,520 

25                                                                                           

1,520 

nnrt  I  TV-..-^  J, 
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(ii)  All  other  orchard  owners  Owners 
of  commercial  stone  fruit  orchards  who 
meet  the  eligibility  requirements  of 
paragraph  (a)(l)(ii)  of  this  section  will 
be  compensated  according  to  the 
following  table  on  a  per-ac  re  basi^  at  a 
rate  based  on  the  age  of  the  trees 


destrovod.  If  the  trees  were  not 
destroyed  bv  the  date  specified  on  the 
emergeiK  V  action  notification,  the 
(  ompensation  payment  will  be  reduced 
bv  10  percent  and  bv  anv  tree  removal 
( lists  in(  urred  bv  the  .State  or  the  l'  ,S 
Department  (if  Agriculture  (L'SDA)   The 


maximum  USDA  compensation  rate  is 
85  percent  of  the  loss  in  value,  adjusted 
for  anv  State-provided  compensation  to 
ensure  total  compensation  from  all 
sources  does  not  exceed  100  percent  of 
the  loss  in  value. 


Age  ot  'rees  ^ years i 


Less  ftian  1 
1 

2  

3  

4  

5  ..... 

6  

7  

8  

9  

10  

11   

12  .". 

13  

14  

15  

16  

17  

18  

19  

20  

21   

22  

23  

24  

25    


Maximum  com- 
pensation rate 

(Sacre,  equal  to 
35°o  of  loss  in 

value)  based  on 

3-year  fallow  pe- 
riod 


Maximum  addi- 
tional compensa- 
tion (S/acre, 
equal  to  85%  of 
loss  n  value)  for 

4th  fallow  year 


Maximum  addi- 
tional compensa- 
tion ($/acre. 
equal  to  85%  of 
loss  in  value)  for 
5th  fallow  year 


$736 
736 
736 
736 
736 
736 
736 
736 
736 
736 
736 
736 
736 
736 
736 
736 
736 
736 
736 
736 
736 
736 
736 
736 
736 
736 


(1)  Claims  bv  owners  of  sfn//*'  tnnt 
orchards  who  are  direct  inarkfti-Ts  Thf 
completed  application  must  be 
accompanied  bv 

(i)  A  copv  of  the  emergency  action 
notification  ordering  the  destruction  of 
the  trees  and  its  accompanying 
inventory  that  describes  the  acreage  and 
ages  of  trees  removed. 

(ii)  Documentation  venfving  that  the 
destruction  of  trees  has  been  (  ompleted 
and  the  date  of  that  destruc:ti(in.  and 

(iii)  Records  documenting  that  thf 
grower  meets  the  eligibilitv 
requirements  of  paragraph  (a)(l)(ii  of 
this  section. 

(2)  Claims  bv  owners  of  (  ommercial 
stone  fruit  orchards  who  arf^  not  direct 
marketers  The  completed  applicatifin 
must  be  accompanied  by  a  copy  of  the 
emergency  action  notification  ordering 
the  destruction  of  the  trees,  its 


acconqpanying  inventory  that  describes 
(he  acreage  and  ages  of  trees  removed, 
and  documentation  verifying  that  the 
destruction  nf  tr»>cs  has  been  completed 
ami  the  date  of  that  destruction. 

(3)  (Jiiims  bv  owners  of  fruit  tree 
nurseries    The  completed  application 
must  be  ,i(  c  nnipanied  bv  a  copy  of  the 
order  prohibiting  the  sale  or  movement 
iif  the  nursery  stock,  its  accompanying 
mventorv  that  describes  the  total 
number  of  trees  and  the  age  and  variety, 
and  doi  umentatiun  describing  the  final 
disposition  of  tfie  nursery  stock. 

(d)  Replanting  Trees  of  susceptible 
Prunus  species  (i  p  .  Prunus  species 
identified  as  regulated  articles)  may  not 
he  replanted  on  premises  within  a 
contiguous  quarantined  area  until  3 
years  from  the  date  the  last  trees  within 
that  area  were  destroyed  because  of 
plum  pox  pursuant  to  an  emergency 
ai  tiim  notification  issued  bv  APHIS. 


Done  in  Washington.  DC.  this  10th  dav  of 
()(,tr)ber  200;i. 
Bill  Flawks. 

I  ndf'r  Srrri'tan,  for  Marketing  and  Regulatory 
Programs 

IKR  Do(    0:i-2f)174  Filed  1O-15-0.3;  8:4.5  am] 
BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  1000, 1001, 1005, 1006, 
1007,  1030,  1032, 1033,  1124,  1126, 
1131,  and  1135 

[Docket  No.  AO-14-A72,  etal;  DA-03-08] 

Milk  in  the  Northeast  and  Other 
Marketing  Areas;  Notke  of  Hearing  on 
Proposed  Amendments  to  Tentative 
Marketing  Agreements  and  Orders; 
Correction 


7  CFR  Pan 


Marketing  Area 


AO  Nos. 


1001   Northeast 


AO-14-A72 
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7  CFR  Part 


Marketing  Area 


AO  Nos 


1005 
1006 
1007 
1030 
1032 
1033 
1124 
1126 
1131 
1135 


Appalachian  

Florida  

Southeast  

Upper  Midwest  

Central 

j  Mideast 

Pacific  Northwest  .. 

Southwest  

j  Arizona-Las  Vegas 
I  Western  


AO-38&-A13 
AO-356-A36 
AO-366-A42 
AO-361-A37 
AO-313-A46 
AO-166-A70 
AO-368-A33 
AO-231-A66 
AO-271-A38 
AO-380-A20 


AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule;  correction. 

summary:  The  Agricultural  Marketing 
Service  is  correcting  the  proposed  rule 
that  appeared  in  the  Federal  Register  on 
September  8,  2003  (68  FR  52860),  which 
gave  notice  of  a  public  hearing  to  be 
held  to  consider  proposals  to  amend  the 
Northeast  and  other  Federal  milk 
marketing  orders.  The  document  was 
published  with  errors  in  the  regulatory 
text  of  proposed  amendments  to 
§  1000.40  that  would  reclassify  milk 
used  to  produce  evaporated  or 
sweetened  condensed  milk  in  a 
consumer-type  package  from  Class  III  to 
Class  iV.  This  docket  corrects  these 
errors. 

FOR  FURTHER  INFORMATION  CONTACT: 

Antoinette  M.  Carter,  Marketing 
Specialist,  Order  Formulation  and 
Enforcement.  USDA/AMS/Dairy 
Programs,  Room  2971— Stop  0231,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0231,  (202)  690- 
3465,  e-mail  address: 
Antoinette.Carter@usda.gov. 

SUPPLEMENTARY  INFORMATION:  A  notice 
nf  hearing  was  published  in  the  Federal 
Register  on  September  8,  2003  (68  FR 
52860),  containing  four  proposals  to  be 
considered  at  a  public  hearing 
scheduled  to  begin  on  October  21,  2003. 
As  published,  the  regulatory  text 
included  in  proposals  one  and  two  of 
the  notice  of  hearing  does  not  reflect 
amendments  that  became  effective  April 
1,  2003,  in  all  11  Federal  milk  marketing 
orders  revising  the  Class  III  and  Class  IV 
pricing  formulas.  Accordingly,  the 
errors  contained  in  proposals  one  and 
two  of  the  notice  of  hearing  are 
misleading  and  need  clarihcation. 
♦  1.  On  page  52862  under  "Proposal  No. 
1",  first  column,  §  1000.40,  paragraph 
(d)(l)(i)  is  corrected  to  read  as  follows: 

§  1 000.40    Classes  of  utilization. 

***** 

(d)  *  *  * 
(1)  *  *  * 
(i)  Butter; 


2.  On  page  52862  under  "Proposal  No. 
2",  first  column,  §  1000.40,  paragraph 
(d)(l)(i)  is  corrected  to  read  as  follows: 

§  1000.40    Classes  of  utilization. 

***** 

(d)  *  *  * 
(D*  *  * 
(i)  Butter; 

***** 

Authority:  7  L'.S.C.  601-674. 
Dated:  October  9.  200.3. 
A.J.  Yates. 

Administrator.  Agricultural  Marketing 

Service. 

[FR  Doc.  03-26178  Filed  10-15-03:  8:45  ani| 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NE-44-AD] 
RiN2120-AA64 

Airworthiness  Directives;  Hartzeii 
Propeller  Inc.  Models  HC-BSMP-3C/ 
Ml  0876K  Propellers 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  The  FAA  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD)  for  Hartzeii  Propeller  Inc. 
Model  HC-B5MP-3C/M10876K 
propellers,  installed  on  Short  Brothers 
Model  SD3-60  airplanes.  That  AD 
currently  requires  initial  and  repetitive 
removal,  disassembly,  inspection,  and 
rework  if  necessary  of  Hartzeii  Propeller 
Inc.  Model  HC-B5'MP-3C/M10876K 
propellers  until  blades  are  replaced  with 
new  design  blades,  no  later  than  March 
31,  1988.  This  proposed  AD  would 
require  installation  of  new  design  blades 
before  further  flight,  on  Hartzeii 
Propeller  Inc.  Models  HC-B5MP-3C/ 
M10876K  propellers.  This  proposed  AD 
is  prompted  by  a  review  of  all  currently 


effective  ADs.  That  review  determined 
that  AD  87-16-02  was  not  published  in 
the  Federal  Register  to  make  it  effective 
to  all  operators,  as  opposed  to  just  the 
operators  who  received  actual  notice  of 
the  original  AD.  We  are  proposing  thi.s 
AD  to  prevent  propeller  blade 
separation  near  the  hub,  which  could 
result  in  engine  separation  from  the 
airplane. 

DATES:  We  must  receive  any  comments 

on  this  proposed  AD  by  December  15, 

2003. 

ADDRESSES:  Use  one  of  the  following 

addresses  to  submit  comments  on  this 

proposed  AD: 

•  By  mail:  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  2003-NE- 
44-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299. 

•  By  fax:  (781)  238-7055. 

•  By  e-mail:  9-ane- 
adcommcnt© faa.gov. 

You  may  examine  the  AD  docket,  by 
appointment,  at  the  FAA.  New  England 
Region.  Office  of  the  Regional  Counsel. 
12  New  England  Executive  Park. 
Burlington.  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  Bradley.  Aerospace  Engineer. 
Chicago  Aircraft  Certification  Office. 
FAA,  Small  Airplane  Directorate.  2300 
East  Devon  Avenue.  Des  Plaines,  IL 
60018;  telephone:  (847)  294-8110:  fax: 
(847) 294-7834. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  submit  any  written 
relevant  data,  views,  or  arguments 
regarding  this  proposal.  Send  your 
comments  to  an  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-NE-44-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it:  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
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environmental,  and  energy  aspect.s  of 
the  proposed  AD.  If  a  person  contacts  us 
verbally,  and  that  contact  relates  to  a 
substantive  part  fif  this  proposed  AD. 
we  wdl  summarize  the  contact  and 
place  the  summary-  in  the  docket.  We 
will  consider  all  comments  received  by 
the  closing  date  and  may  amend  the 
proposed  AD  in  light  of  those 
comments. 

We  are  reviewing  the  writing  stvle  we 
currently  use  in  regulatory  documents 
We  are  interested  in  your  comments  on 
whether  the  stvle  of  this  document  is 
clear,  and  vour  suggestions  to  improve 
the  clarity  of  our  communications  that 
affect  vou.  You  may  get  more 
information  about  plain  language  at 
http://w\v\v  fdci.^nv/languugr  ■^nd  http 
w^^■w  plainlanguufiP  gov 

Examining  the  AD  Docket 

You  may  examine  the  AD  Docket 
(including  any  comments  and  service 
information),  by  appointment,  between 
8  a.m.  and  4:30  p  m..  Monday  through 
P'riday,  except  f'ederal  holidays.  See 
ADDRESSES  for  the  location. 


Discussion 

On  lulv  M.  IMH""   th"  F.-\.\  issued 
Pnority-Lettpr  AD  H7-lh-02   That  AD 
requires  initial  and  rf'petitive  removal. 
disassembly,  inspection,  and.  if 
necessary,  rework  nf  Hdrlzell  Propflit'r 
Inc.  Models  H(;-RSMF-.U;M1()H7BK. 
propellers  until  the  existing  blades  are 
replaced  with  new  design  blades  That 
AD  requires  replacement  of  th*^  existing 
blades  with  new  design  blatifs  by  Marrh 
.n.  1988.  That  action  was  prompted  by 
reports  of  fatigiu'  i  rd(  ks  and  corrosion 
in  pnipeller  blades    rh<:t  < undition.  if 
n(.)t  c;orrected,  nuilii  rf'sult  in  propeller 
blade  separation  n-'.ir  thf  liuh.  '.vhu  h 
iiiuld  result  in  separ,itiiiii  .  if  thf  engine 
from  the  airplane 

Actions  Since  .\D  87-1B-02  Was  Issued 

Since  that  .\D  was  issued,  we  have 
reviewed  all  currently  etfecti\>'  .-XDs.  We 
found  that  Pruintv  Letter  AD  87-16-02 
was  not  published  in  the  Federal 
Register  to  make  it  effec:ti\e  to  all 
operators,  as  apposed  to  just  the 
operators  who  received  the  original  .XD 
We  anticipate  that  all  affected  propellers 
have  the  new  design  blades  installed. 
However,  we  are  issuing  this  proposed 
rule  to  ensure  that  all  attec  ted  propellers 
are  updated  with  new  design  prDjieller 
blades 

FAA's  Determination  and  Requirements 
of  the  Proposed  AD 

We  have  evaluated  all  ptTtinent 
information  and  ldentifi^'d  an  unsafe 
condition  that  is  likeh  to  exist  or 
develop  on  other  produc  t--  nt  this  same 


type  design.  Therefore,  we  are 
pro[)osing  this  AD,  which  would  require 
installation  of  new  design  blades  before 
further  flight,  on  Hartzell  Propeller  Inc. 
Models  HC-B5MP-3(:/Ml0876K 
propellers 

Changes  to  14  CFR  Part  39— Effect  on 
the  Proposed  AD 

On  lulv  10.  2002.  we  published  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
lulv  22.  2002).  which  governs  the  FAA's 
AD  system.  This  regulation  now 
includes  material  that  relates  to  altered 
[irodu(  ts.  special  flight  permits,  and 
alternative  methods  of  compliance.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
IS  ini  hided  in  14  ("FR  part  39.  we  will 
nnt  iiu  hide  It  in  future  AD  actions. 

C;osts  of  Ck)mpliance 

We  aiit:(  ipate  that  all  affe(.;ted 
propellers  have  complied  with  Priority 
Letter  .*\L)  8  7-16-02  and  have  the  new 
design  blades  installed.  Therefore,  we 
estimate  the  total  cost  of  the  proposed 
AD  to  LIS.  operators  to  be  ,S0   However, 
if  replacement  of  the  blades  is 
necess.irv.  we  estimate  that  it  would 
take  about  2.5  work  hours  per  propeller 
to  perform  the  proposed  .ictions   and 
that  the  average  labor  rate  is  S65  per 
work  hour.  Required  parts  would  cost 
.iboiit  ,S4.  !00  per  propelU'r  blade.  Based 
iin  these  figures,  we  estimate  the  total 
cost  of  the  proposed  .XD  [ler  propeller 
would  be  S23.1_'5 

Regulatory  Findings 

V\e  ha\e  .let.Tiuinecl  th.it  this 
[)ri'[)n-eil  .\l)  wiMild  not  have  federalism 
iiiipli(  ations  under  lixec  utive  Order 
13132    This  pro[)osed  .\D  would  nnl 
have  a  substantial  direc  t  effect  on  the 
States,  on  the  relationship  between  the 
national  (iovernment  and  the  .Sti'tes,  or 
iin  the  distribution  of  power  and 
resptmsibilities  .unong  the  varicms 
le\  els  of  gnvernineiit 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  reguLitinn 

1.  Is  not  a  ■'significant  regulatory 
action"  under  Hxecutn  e  ( Irder  1 2866: 

2.  K  nut  1  'significant  rule"  under  the 
n(  )T  Kegul.itnrv  Policies  and  PriK  edures 
l44  FK  1  10. •14,  1-ebruarv  26.  1979);  and 

3.  Would  not  have  a  significant 
economic  imp.K  t.  positive  or  negati\e, 
on  a  sutist.inti.il  nuniber  of  small  entities 
umlei  the  (  riti'ii,!  nl  the  Kegiilatorv 

f-1e\lbllltV    .\i  I 

We  prep.ired  .i  suiiiin.ir\-  of  the  costs 
to  (  nr!i[il\'  with  this  pro[)osal  and  placed 
it  in  the  AD  Dot  ket.  Vou  may  get  a  copy 
of  this  summary  by  sending  a  request  to 
us  ,it  the  .iddress  listed  under 
ADDRESSES   Include    .M)  Doc  ket  No. 
^11(1  1   \i;-44-AD"  in  vour  request. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authoritv:  4')  II.S.C,  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
a  new  airworthiness  directive,  to  read  as 
follows: 

Hartzell  Propeller  Inc.:  Docket  No.  2003- 
NE-44-AD  Supersedes  Priority  Letter 
ADH7-16-02, 

Comments  Due  Date 

(a)  The  Federal  .•\viation  Administration 
(F.-X.X)  must  receive  comments  on  this 
airworthiness  directive  (AD)  action  tiy 
Def  ember  \'>.  3003. 

Affected  ADs 

(h)  'I'his  .M)  -.upersedes  Priurity  Letter  .^D 
H7-lh-()2 

.Applicability 

[(  I  This  .XD  cipplies  to  Hartzell  Propeller 
Inc.  Model  Ht:-B.iMP-3C:'M  10876k 
propellers.  These  propellers  are  installed  on, 
but  not  limited  to.  Short  Brcjthers  Model 
SD:<-6n  airplanes. 

I'nsafe  Condition 

(d)  This  ,-\D  IS  (irompled  a  review  of  all 
currentiv  etfei  five  ,\Ds.  That  review 
determined  that  .XD  87-16-02  was  not 
published  ill  the  Federal  Register  t(j  make  it 
effective  to  all  operators,  as  opjiosed  ^^>  just 
the  operators  who  received  actual  notict;  of 
the  onguial  .XD.  We  are  issuing  this  .-XD  to 
prevent  propeller  blade  separation  near  the 
hub,  which  could  result  in  engine  separation 
from  the  airplane. 

t:f>mplian»:e 

(e)  '^'ou  are  responsible  tor  having  the 
actions  required  liv  this  AD  performed  w  ithiii 
the  complianie  times  spei  ified  unless  the 

,i(  tifms  have  already  been  done. 

Required  Actions 

(0  Before  luittier  tlight.  rejilace  propeller 
blades  Model  Mll)H7f)i^  with  blades  Model 
Ml087(i.XSK. 

(g)  .Mter  the  effective  date  of  this  .XD.  do 
not  install  propeller  blades  Model  M  10876k 
on  any  airplane. 

.Xlternative  Methods  of  Compliance 

(h)  The  .Manager.  Chicago  .'Xircrah 
C:ertificati(3n  ()fti(  e.  has  the  authority  to 
approve  ,ilternati\e  methods  of  (ompliance 
for  this  W)  if  requested  using  the  procedures 
found  HI  14  CFR  :t').19. 
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Material  Incorporated  by  Reference 

(i)  None. 
Related  Information 

(j)  None. 

Issued  in  Burlington,  Massachusetts,  on 
October  8,  2003. 
Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[PR  Doc.  03-26118  Filed  10-15-03;  8:45  am] 

BILUNG  CODE  491&-13-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  301 

[REG-14166»-02] 
RIN  154&-BB41 

Waiver  of  Information  Reporting 
Penalties-Determining  Whether 
Correction  Is  Prompt 

AGEDiCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations 
providing  guidance  on  the  requirement 
of  prompt  correction  of  the  failiue  to  file 
or  file  correctly. 

DATES:  The  public  hearing  originally 
scheduled  for  Tuesday,  October  21, 
2003,  at  10  a.m.,  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Treena  Garrett  of  the  Publications  and 
Regulations  Branch,  Legal  Processing 
Division,  Associate  Chief  Coimsel 
(Procedure  and  Administration),  (202) 
622-3401  (not  a  toU-fi-ee  number). 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  Wednesday,  July  9, 
2003.  (68  PR  40857),  announced  that  a 
public  hearing  was  scheduled  for 
Tuesday,  October  21,  2003,  at  10  a.m.  in 
the  Auditorium,  Internal  Revenue 
Service  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  sections  6721  and 
6724  of  the  Internal  Revenue  Code.  The 
public  comment  period  for  these 
proposed  regulations  expired  on 
Tuesday,  October  7,  2003.  Outlines  of 
oral  comments  were  due,  on  Tuesday, 
September  30,  2003. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing,  instructed 
those  interested  in  testifying  at  the 


public  hearing  to  submit  an  outline  of 
the  topics  to  be  addressed.  As  of  Friday, 
October  10,  2003,  no  one  has  requested 
to  speak.  Therefore,  the  public  hearing 
scheduled  for  Tuesday,  October  21, 
2003,  is  cancelled. 

LaNita  Van  Dyke, 

Acting  Chief,  Publications  and  Regulations 

Branch,  Legal  Processing  Division,  Associate 

Chief  Counsel  (Procedure  and 

Administration). 

(PR  Doc.  03-26216  Piled  10-15-03;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 
RIN  2900-AL49 

Copayments  for  Extended  Care 
Services 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  We  propose  to  amend  VA's 
medical  regulations  by  modifying 
provisions  regarding  the  methodology  of 
computing  copayments  for  extended 
care  services  provided  to  veterans.  This 
proposal  enhances  the  protection  of 
veterans'  spouses  by  not  counting 
certain  assets  as  available  resources  for 
computing  these  copayments.  Other 
non-substantive  changes  are  proposed 
for  purposes  of  clarification. 
DATES:  Comments  must  be  received  on 
or  before  December  15,  2003. 
ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director, 
Regulations  Management  (OOREGl), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW.,  Room  1068. 
Washington,  DC  20420;  or  fax  comments 
to  (202)  273-9026;  or  e-mail  comments 
to  OGCRegulations@maiI.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AL49."  All  comments  received  will  be 
available  for  public  inspection  in  the 
Office  of  Regulation  Policy  and 
Management,  Room  1063B,  between  the 
hours  of  8  a.m.  and  4:30  p.m..  Monday 
through  Friday  (except  holidays).  Please 
call  (202)  273-9515  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Canada,  Chief  Business  Office 
(161),  at  (202)  254-0324  and  Daniel 
Schoeps,  Geriatrics  and  Extended  Care 
(114),  at  (202)  273-8540.  Both  are 
officials  in  the  Veterans  Health 
Administration,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420.  (These  are 
not  toll  free  numbers.) 
SUPPLEMENTARY  INFORMATION:  We 
propose  to  amend  VA's  medical 


regulations  at  38  CFR  17.111  concerning 
the  computation  of  copayments  for 
extended  care  services  provided  to 
veterans  either  directly  by  VA  or 
obtained  by  contract.  "These  copayments 
were  established  under  the  Veterans 
Millennium  Health  Care  and  Benefits 
Act  (Pub.  L.  106-117)  and  codified  at  38 
U.S.C.  1710B(c). 

This  proposed  rule  enhances  and 
clarifies  the  mechanism  for  calculating 
the  copavment  amount.  The  statute  set 
forth  at  3"8  U.S.C.  1710B(d)(2)  provides: 

The  Secretary  shall  develop  a  methodology 
for  establishing  the  amount  of  the  copavment 
for  which  a  veteran  [receiving  extended  care 
services]  is  liable.  That  methodology  shall 
provide  for — 

(A)  establishing  a  maximum  monthly 
copavment  (based  on  all  income  and  assets 
of  the  veteran  and  the  spouse  of  such 
veteran); 

(B)  protecting  tne  spouse  of  a  veteran  from 
financial  hardship  by  not  counting  all  of  the 
income  and  assets  of  the  veteran  and  spouse 
(in  the  case  of  a  spouse  who  resides  in  the 
community)  as  available  for  determining  the 
copavment  obligation;  and 

(C)  allowing  the  veteran  to  retain  a 
monthly  personal  allowance. 

Under  the  current  rule,  a  veteran  is 
obligated  to  pay  the  copayment  only  if 
the  veteran  and  the  veteran's  spouse 
have  available  resources.  Available 
resources  means  the  sum  of  the  value  of 
the  liquid  assets,  fixed  assets,  and 
income  of  the  veteran  and  the  veteran's 
spouse  minus  the  sum  of  the  veteran 
allowance  and  the  spousal  allowance. 
Liquid  assets  and  fixed  assets  are 
included  in  the  calculations  only  if  the 
veteran  has  been  receiving  extended 
care  services  for  181  days  or  more. 
Expenses  are  included  in  the  veterans 
allowance  calculations  only  if  the 
veteran  has  been  receiving  extended 
care  services  for  180  days  or  less,  the 
veteran  is  receiving  only  adult  day 
health  care  or  other  noninstitutional 
care,  or  the  veteran  has  a  spouse  or 
dependent  residing  in  the  community 
who  is  not  institutionalized.  These 
formulas  are  designed  to  allow  the 
veteran,  the  veterans  spouse,  and  the 
veteran's  dependents  minimum 
amenities  while  allowing  them  to  retain 
some  of  their  possessions  to  help  them 
maintain,  to  a  degree,  their  standard  of 
living.  Also,  these  formulas  are  intended 
to  help  ensure  that  veterans 
institutionalized  for  180  days  or  less 
would  have  the  means  to  return  home 
if  their  medical  condition  permits. 

The  current  regulation  has  different 
provisions  on  what  is  included  in 
"available  resources"  depending  on 
whether  or  not  the  veteran  has  been 
receiving  extended  care  services  for 
more  than  180  days.  We  propose  to 
clarify  the  provisions  by  which  we 
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compute  "'available  resources."  So.  for 
veterans  who  have  been  receiving 
extended  care  services  for  180  davs  or 
less,  we  propose  to  determine  their 
available  resources  by  adding  their 
income  and  the  income  of  their  spouse 
and  then  subtracting  from  that  the  sum 
of  the  veterans  allowance,  the  spousal 
allowance,  and  expenses.  For  veterans 
who  have  been  receiving  extended  care 
services  for  181  davs  or  more,  we 
propose  to  determine  their  available 
resources  bv  adding  the  value  of  their 
liquid  assets,  their  fixed  assets,  and 
their  income  and  the  income  of  their 
spouse,  minus  the  sum  of  the  veterans 
allowance,  the  spousal  allowance,  the 
spousal  resource  protec:tion  amount, 
and  (but  onlv  if  the  veteran  is  receiving 
noninstitutional  care  or  the  veteran  has 
a  spouse  or  a  dependent  residing  in  the 
communitv  who  is  not  institutionalized) 
expenses.  We  believe  this  will  c:larif\' 
what  resources  veterans  have  available 
for  purposes  of  determining  the 
appropriate  copayment. 

We  also  propose  to  clarify  in  the 
definition  of  "expenses"  that  expenses 
include  (1)  insurance  premiums  of  the 
veteran  and  the  veteran's  spouse  and 
dependents,  and  (2)  personal  propertv 
taxes,  not  just  income  taxes 

Further,  in  the  definition  of  "IkiukI 
assets."  we  propose  to  exc  lude 
household  and  personal  items  suf  h  as 
furniture,  clothing,  and  lewelrv  when 
the  veteran's  spouse  or  the  \eteran's 
dependents  are  living  in  the  commu[iit\ 
(5r  the  veteran  is  receiving 
noninstitutional  extended  care  ser/ices. 
Currentlv.  household  and  personal 
items  are  included  in  liquid  assets  even 
if  the  veteran's  spouse  or  dependents 
are  living  in  the  communitv  or  the 
veteran  is  receiving  noninstitutifmal 
extended  care  services.  This  will  further 
protect  the  veteran,  spouse  and 
dependents  from  financial  hardship  if 
thev  are  living  in  the  comnuinit\ 

VA  Form  10-lOEC:.  set  forth  in  38 
CFR  17  111(g),  currently  requires 
including  art.  rare  coins,  stamp 
collections,  and  collectibles  in  liquid 
assets.  We  propose  to  refer  to  this 
requirement  in  the  definition  also 

Third,  we  propose  to  add  at  paragraph 
(d)(2)(vi)  of  §  17,111  a  definition  of 
"spousal  resource  protection  amount 
to  permit  a  spouse  to  maintain  some 
liquid  assets  while  she  lives  in  the 
community  This  amount  would  equal 
the  total  value  of  the  veteran  and 
spouse's  liquid  assets  up  to  S8'),280  if 
the  spouse  resides  in  the  conimunit\ 
(i.e.,  is  not  institutionalized).  We 
propose  using  this  amount  because  at 
least  23  State  Medicaid  Programs  use  it 
to  protect  spouses'  assets  for  Medicaid 
purposes.  This  amount  would  be 


deducted  fnmi   "available  resources  '  if 
the  veteran  has  been  receiving  extended 
care  serx'ices  for  more  than  180  days. 
Thi.s  amount  would  not  be  deducted 
from  "available  resources  "  if  the  veteran 
has  been  receiving  extended  care 
services  for  180  days  or  less  because 
■'liquid  assets  "  are  not  included  in 
"available  resources"  in  that  case. 

Fourth,  we  propose  to  remove  from 
the  definition  of  "veterans  allowance" 
the  inclusion  of  expenses  in  certain 
situations  because,  as  discussed  abeive, 
we  propose  to  include  expenses  in  the 
(  orii[)iit,ition  of  "available  resources" 
roiitamed  in  paragraph  (d)(1)  ot 
§  17.1 1 1    We  propose  this  change  to 
simplifv  the  methodologv  in 
determining  "available  resources." 

Further,  we  propose  to  clarifv  in 
paragraph  (d)(  1 )  of  «^  1  7. 1 1 1  that  the 
income,  assets,  expenses  and  allowance 
of  legallv  separated  spouses  are 
exckuled  from    available  resources." 

The  current  rule  provides  that,  unless 
exempted,  a  veteran  must  report 
changes  to  the  veteran  or  spouse's 
situation  that  would  change  the 
copavment  obligation  (j.e  .  changes 
regarding  fixed  assets,  liquid  assets, 
expenses.  in(  ome,  or  whether  the 
veteran  has  a  spouse  or  dependents 
residing  in  the  community)  to  a  VA 
medical  facilitv  within  10  davs  of  the 
(  hange   We  [iropose  to  add  a  c:hange  in 
marital  status  to  the  list  of  itt^ms,  which. 
if  changed,  would  require  the  veteran  to 
report  to  VA  the  change.  A  change  in 
marital  status  might  affect  the 
copavment  obligation  and  thus  must  be 
rf[)orted. 

Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
have  .ipproved  the  collections  of 
information  requirements  related  to  this 
ruleniaking  proceeding  under  OMB 
(  nntnil  luimber  2i)0(MJ()29. 

In  funded  .Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  l'  S.C.  1532.  that  agencies 
[)rep,ire  an  assessment  of  anticipated 
(  lists  and  benefits  before  developing  any 
rule  that  in.iv  result  iii  an  expenditure 
bv  Sttite,  liK  al.  or  tribal  governments,  in 
thf  aggregate,  nr  bv  the  private  sector,  of 
.SlOO  millinn  or  more  in  any  given  year. 
This  proposed  rule  would  have  no  such 
effect  on  State,  hu  al.  or  tribal 
governments,  or  the  private  sector. 

Executive  Order  12866 

rhis  regulator\'  amendment  has  been 
reviewed  bv  the  ()fri(.e  of  Management 
and  Budget  under  the  provisions  of 
Executive  Order  128Hfi.  Regulatory 
Planning  and  Review,  dated  September 
JO,  l'jy3. 


Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
thev  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
This  amendment  would  not  affect  any 
small  entities.  Only  individuals  could 
be  directly  affected.  Therefore,  pursuant 
to  5  U.S.C.  605(b),  this  amendment  is 
t'xempt  from  the  initial  and  final 
regulatory  flexibility  analysis 
requirements  of  sections  603  and  604. 

Catalog  of  Federal  Domestic  Assistance 
Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  bv  this  document  are  64.005. 
64.007.  64.008.  64.009.  64.010,  64.011, 
64.012.  64.013.  64.014,  64.015,  64.016, 
64.018,  64.019,  64.022,  and  64.025. 

List  of  Subjects  in  38  CFR  Part  17 

Administrative  practice  and 
procedure.  Alcohol  abuse,  Alcoholism, 
Claims,  Day  care.  Dental  health.  Drug 
abuse.  Foreign  relations.  Government 
contracts.  Grant  programs-health.  Grant 
programs-veterans.  Health  care,  Health 
facilities,  Health  professions.  Health 
records.  Homeless,  Medical  and  dental 
schools.  Medical  devices.  Medical 
research.  Mental  health  programs. 
Nursing  homes,  Philippines,  Reporting 
and  recordkeeping  requirements, 
Scholarships  and  fellowships.  Travel 
and  transportation  expenses.  Veterans. 

Approved:  julv  9.  200:5. 
Anthony  J.  Principi, 
Sfcri'tcirv  o/'  fcferan.s  Affnirs. 

For  the  reasons  set  out  in  the 
preamble,  VA  proposes  to  amend  38 
CFR  part  17  as  set  forth  below: 

PART  17— MEDICAL 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

.Authority:  Mi  I  ,S.C.  50^.  1721.  unless 
uthiTu  isr  noted. 

2.  in  <?  17,111.  paragraphs  (d)  through 
(g)  and  the  authority  citation  at  the  end 
of  the  section  are  revised  to  read  as 
follows: 

§17.111     Copayments  for  extended  care 
services. 

Hi,*** 

(d)  Effect  of  the  veteran's  financial 
resources  on  obligation  to  pay 
copavment.  (1)  A  veteran  is  obligated  to 
pay  the  c:opayment  to  the  extent  the 
veteran  and  the  veteran's  spouse  have 
available  resources.  For  veterans  who 
have  been  receiving  extended  care 
services  for  180  davs  or  less,  their 
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available  resources  are  the  sum  of  the 
income  of  the  veteran  and  the  veteran's 
spouse,  minus  the  sum  of  the  veterans 
allowance,  the  spousal  allowance,  and 
expenses.  For  veterans  who  have  been 
receiving  extended  care  services  for  181 
days  or  more,  their  available  resources 
are  the  sum  of  the  value  of  the  liquid 
assets,  the  fixed  assets,  and  the  income 
of  the  veteran  and  the  veteran's  spouse, 
minus  the  sum  of  the  veterans 
allowance,  the  spousal  allowance,  the 
spousal  resource  protection  amount, 
and  (but  only  if  the  veteran  is  receiving 
noninstitutional  care  or  the  veteran  has 
a  spouse  or  a  dependent  residing  in  the 
community  who  is  not  institutionalized) 
expenses.  When  a  veteran  is  legally 
separated  from  a  spouse,  available 
resources  do  not  include  spousal 
income,  expenses,  and  assets  or  a 
spousal  allowance. 

(2)  For  purposes  of  determining 
available  resources  under  this  section: 

(i)  Income  means  current  income 
(including,  but  not  limited  to,  wages 
and  income  from  a  business  (minus 
business  expenses),  bonuses,  tips, 
severance  pay,  accrued  benefits,  cash 
gifts,  inheritance  amounts,  interest 
income,  standard  dividend  income  from 
non  tax  deferred  annuities,  retirement 
income,  pension  income, 
unemployment  payments,  worker's 
compensation  payments,  black  lung 
payments,  tort  settlement  payments, 
social  seciu'ity  payments,  coiut 
mandated  payments,  pajonents  from  VA 
or  any  other  Federal  programs,  and  any 
other  income).  The  amount  of  current 
income  will  be  stated  in  frequency  of 
receipt,  e.g.,  per  week,  per  month. 

(ii)  Expenses  means  basic  subsistence 
expenses,  including  current  expenses 
for  the  following:  rent/mortgage  for 
primary  residence;  vehicle  payment  for 
one  vehicle;  food  for  veteran,  veteran's 
spouse,  and  veteran's  dependents; 
education  for  veteran,  veteran's  spouse, 
and  veteran's  dependents;  court-ordered 
payments  of  veteran  or  veteran's  spouse 
[e.g.,  alimony,  child-support);  and 
including  the  average  monthly  expenses 
during  the  past  year  for  the  following: 
utilities  and  insurance  for  the  primary 
residence;  out-of-pocket  medical  care 
costs  not  otherwise  covered  by  health 
insurance;  health  insurance  premiums 


for  the  veteran,  veteran's  spouse,  and 
veteran's  dependents;  and  taxes  paid  on 
income  and  personal  property, 
(iii)  Fixed  Assets  means: 
(A)  Real  property  and  other  non- 
liquid  assets;  except  that  this  does  not 
include — 

(1)  Burial  plots: 

(2)  A  residence  if  the  residence  is: 
(y)  The  primar\'  residence  of  the 

veteran  and  the  veteran  is  receiving  only 
noninstitutional  extended  care  service: 
or 

[ii)  The  primary  residence  of  the 
veteran's  spouse  or  the  veteran's 
dependents  (if  the  veteran  does  not  have 
a  spouse)  if  the  veteran  is  receiving 
institutional  extended  care  service. 

(3)  A  vehicle  if  the  vehicle  is: 

(i)  The  vehicle  of  the  veteran  and  the 
veteran  is  receiving  only 
noninstitutional  extended  care  service; 
or 

[ii)  The  vehicle  of  the  veteran's  spouse 
or  the  veteran's  dependents  (if  the 
veteran  does  not  have  a  spouse)  if  the 
veteran  is  receiving  institutional 
extended  care  service. 

(iv)  Liquid  assets  means  cash,  stocks, 
dividends  received  from  IRA,  401  K's 
and  other  tax  deferred  annuities,  bonds, 
mutual  funds,  retirement  accounts  (e.g., 
IRA,  40lKs,  annuities),  art,  rare  coins, 
stamp  collections,  and  collectibles  of 
the  veteran,  spouse,  and  dependents. 
This  includes  household  and  personal 
items  [e.g.,  furniture,  clothing,  and 
jewelry)  except  when  the  veteran's 
spouse  or  dependents  are  living  in  the 
community. 

(v)  Spousal  allowance  is  an  allowance 
of  $20  per  day  that  is  included  only  if 
the  spouse  resides  in  the  community 
(not  institutionalized). 

(vi)  Spousal  resource  protection 
amount  means  the  value  of  liquid  assets 
but  not  to  exceed  $89,280  if  the  spouse 
is  residing  in  the  community  (not 
institutionalized) . 

(vii)  Veterans  allowance  is  an 
allowance  of  $20  per  day. 

(3)  The  maximum  amount  of  a 
copayment  for  any  month  equals  the 
copayment  amount  specified  in 
paragraph  (b)(1)  of  this  section 
multiplied  by  the  number  of  days  in  the 
month.  The  copayment  for  any  month 
may  be  less  than  the  amount  specified 
in  paragraph  (b)(1)  of  this  section  if  the 


veteran  provides  information  in 
accordance  with  this  section  to  establish 
that  the  copayment  should  be  reduced 
or  eliminated. 

(e)  Requirement  to  submit 
information.  (1)  Unless  exempted  under 
paragraph  (f)  of  this  section,  a  veteran 
must  submit  to  a  VA  medical  facility  a 
completed  VA  Form  10-1  DEC  and 
documentation  requested  by  the  Form  at 
the  following  times: 

(i)  At  the  time  of  initial  request  for  an 
episode  of  extended  care  services: 

(ii)  At  the  time  of  request  for  extended 
care  services  after  a  break  in  provision 
of  extended  care  services  for  more  than 
30  days;  and 

(iii)  Each  year  at  the  time  of 
submission  to  VA  of  VA  Form  10-lOEZ. 

(2)  When  there  are  changes  that  might 
change  the  copayment  obligation  [i.e., 
changes  regarding  marital  status,  fixed 
assets,  liquid  assets,  expenses,  income 
(when  received),  or  whether  the  veteran 
has  a  spouse  or  dependents  residing  in 
the  community),  the  veteran  must  report 
those  changes  to  a  VA  medical  facility 
within  10  days  of  the  change. 

(f)  Veterans  and  care  that  are  not 
subject  to  the  copayment  requirements. 
The  following  veterans  cuid  care  are  not 
subject  to  the  copayment  requirements 
of  this  section: 

(1)  A  veteran  with  a  compensable 
service-connected  disability: 

(2)  A  veteran  whose  annual  income 
(determined  under  38  U.S.C.  1503)  is 
less  than  the  amount  in  effect  under  38 
U.S.C.  1521(b); 

(3)  Care  for  a  veteran's 
noncompensable  zero  percent  service- 
connected  disability; 

(4)  An  episode  of  extended  care 
services  that  began  on  or  before 
November  30,  1999; 

(5)  Care  authorized  under  38  U.S.C. 
1710(e)  for  Vietnam-era  herbicide- 
exposed  veterans,  radiation-exposed 
veterans,  Persian  Gulf  War  veterans,  or 
post-Persian  Gulf  War  combat-exposed 
veterans; 

(6)  Care  for  treatment  of  sexual  trauma 
as  authorized  under  38  U.S.C.  1720D:  or 

(7)  Care  or  services  authorized  under 
38  U.S.C.  1720E  for  certain  veterans 
regarding  cancer  of  the  head  or  neck. 

[g)VA  Form  10-lOEC. 
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Depart-nent  of  Veterans  Affairs 


APPLICATION  FOR  EXTENDED  CARE  SERVICES 


SECTION  I    GENERAL  INFORMATION 


.'ErfcR.xNS  SAME  ,;^i/  t.iu  Mh 


.    SOCIAL  SECURITY  NUMBfcR 


SECTION  II    INSURANCE  INFORMATION 


ANSWER  YES  OR  NO  WHERE  APPLICABLE  (OTHERWISE  PROVIDE  THE  REQUESTED  INFORMATION) 


3   iRE  -CM  EL'QBtE  <^C'>  MtDICAiO' 


4    ARE  YOUENROLLED   N  MEOt^ARc  PAST  b  ,  VVJiiJ,     In.ulJIK 


■J.     xy^x     '   _\j  tNMUlLbC"'  'N  M--  L'<i..A«t   PAr-T   A   <  H'    \('lhl-    '.'fM<'  .in 


4A    EfFECTiVS  DATE  d! 


iB  tf f Ec;:.t  :;atc  ill  ")i^'i 


48  MEDICARE  CLAIM  NUMBER    (// K/i/'/'i  I'/'/i'' 


-,  ARE  •:•_  COVERED  BY  -tA_'-  sS_.»AM;t  imi  lujing  mreiage  ihrnugh  a  spoustrj^  llf")KS"  pnnida  liK  ]ollo\t  }n\;  inhiinnDinn  hn  uil  ir!\ni.iih  .  .../ii/w/m  i\i  /tnmjfii: 

lltvtltlfit  to  MtUJ 

□    YES  □    --C  


5  ^^AME  Of    MSURANCE  CCMP- 


.  OF  INSURANCE  COMi-A 


■.uui    y  POLICY  HOLDER 


= !     i  •   -  NSHIP  OF  PCM-lCY  HOLDS  R 


5B   PHONE  NUMBER  OF  INSURANCE  COMPANY 


6E   POLICY  NUMBER 


7    NAME  OF  INSURANCE  COMPA-. 


-.-«■    If  oCdCy  holder 


iOORESS  Of  iNSlWANCE  C'M'  '•'■ 


:d  relationship  of  policy  holder 


6F   GRQuP  NAME  hUulOU  fi.jMBEP 


7B  PHONE  Number  of  insurance  compaN' 


"t  policy  number 


a    >.iMS    ""     NSlRANCE  company 


^     ',-Wt    ";F  pol'Cy  hOLI'E- 


dA   AOORESSvl-f  :NS^.RANCt  ,:OUPAt, 


<    RElA'iONShipOF  policy  HOLDEW 


7f    GROUP  NAME  ANO'OR  N^MBE" 


88   PHCNE  NUMBER  Of  -NSURANCE  ..OMPANy 


ft    P'L'  ;  '  NjMBER 


_L. 


V    3R0uP  NAME  aND/OP  NUMBER 


SECTION  III     SPOUSE/DEPENDENT  INFORMATION 


<»  UljRREnt  mari'Al  status  '(  heik  unei      r — i 


LJ    legally  separated 


MARRIED 
LJ    /\*DOVUED 


Sa   SPOuSE  S  f^Mf  '/.M/    'i/w    \lh 


96   SPOUSE  RESIDING   N  ""HE  UOMMUN^Tr  >  i  Provide  address  anj  rhont'  numht  ■   il  Jillennl  !ii,m  s,t<nir' 


D  -     n 


NO  (It  'Art"  explain! 


6=ENCf  N' S  Si-Jlf  i/jjs/    / /r\/    \W' 


•jA   DEPENDENTS  DATE  OF  BIRTH 


J_ 


9C   SPOUSE  S  SOCIAL  SECl.'Ri'y  NuMBfcP 


lOB  DEPENDENTS  SOCIAL  SECURITY 


X    ;;£~END£NT  RESIDING  IN  THE  COMMUNITY^  (/Vowi/f  .J./i/it"  jnd  jn,.n,   iuimht>  .J   liJUnnni  ^'iti  wwiiini 


Q    'ES  n   nOllf'Soetpla 


•1    DEPENDENTS  NAME //jJS/.  fir!/    \' 


TTT 


A   DEPENDENT  S  DATE  Of  3lS' 


■IB  DEPENDENTS  SOCIAL  SECURITY 


nC   D6PEN0EN' RES'O'NG  N  ■  hE  cOMMuNiT  y^  i/^/t^wt/r' t^tA/ir  ,.  U'l./ /'/(."'t  nuniht'   ^l  Ji/lt  1 1  nl  !'  i>ni  \  ^w um 


□     f?  C!   '^0  (If  "So"  explain) 


We  need  ic  vLillect  intormation  reaardinu  ini.(ime.  a^^el^  and  L•\pcnse^  tor  \ou  and  vour  SfXiuse  It  \ou  do  niit  \sish  to  pro\  idc  this 
inti'rmation  \(iu  must  sian  aureeinu  lo  nf.'ke  copavrnents  and  vmiI  tx'  charged  the  ma\imurn  copavm'eni  amount  tcir  all  services.  See 
the  top  ot  pake  2,  reail.  sTun   and  dale 


DEC  2002      10-10EC 


Page  1  of  3 


r^       I  I     n i_A /  \  r ^\       a 


a      N„      ')nM  /  Xk,.nor<.,,,      r"»Y-tr>Kor    1R      900"^  /  PrnnnQpd    Rlllps 


Federal  Register /Vol.  68,  No.  200 /Thursday,  October  16,  2003  /  Proposed  Rules 


59561 


APPLICATION  FOR  EXTENDED 
CARE  SERVICES.  Continued 


VETERANS  NAME 


SOC:al  SECuRiTv  number 


I  do  not  wish  to  prgvide  my  detailed  financial  information.  I  understand  that  I  will  be  assessed  the  maximum  copavment  amount  tor 
extended  care  services  and  agree  to  pay  the  applicable  VA  copayment  as  required  by  law 


SECTION  IV  -  FIXED  ASSETS  (VETERAN  AND  SPOUSE)) 


VETERAN 


SPOUSE 


I  Primary  Residence  (Market  value  minus  mort^a^es  or  liens  ExcluJe  it  velemn  receiving  onh 
non-inslilulional  extended  care  services  or  spouse  or  dependent  residinfi  in  the  cnmnuinily  )  If  I  he 
veteran  and  spouse  maintain  separate  residences,  and  the.  veteran  is  receninf:  inMiiuinmul 
(inpatient >  extended  care  services,  include  value  of  the  veteran's  primary  residence  ) 


2.  Other  Residences/Land/Farm  or  Ranch  (Market  value 
include  a  second  home,  vacation  home,  rental  property  ) 


minus  mnrlfiuiies  or  liens    This 


mild 


}.  V'ehicle(s)  (I'alue  minus  any  outstanding  lien  f-jcclude  primary  vehicle  it  veteran  receiving  only 
non-institutional  extended  care  services  or  spouse  or  aependeni  residing  in  commiiniiy  II  ihe 
veteran  and  spouse  maintain  separate  residences  and  vehicles,  and  the  veteran  is  receiving 
institutional  (inpatient)  extended  care  services,  include  value  of  the  veteran's  primary  vehicle  i 


SECTION  V  •  LIQUID  ASSETS  (VETERAN  AND  SPOUSE) 


I.  Cash.  Amount  in  Bank  Accounts  (e.g.  checking  and  savings  accounts. 
individual  retirement  accounts,  slocks  and  bonds) 


.ertificates  iif  deposit 


2.  Value  of  Other  Liquid  Assets  (eg.  art.  rare  coins,  stamp  collections,  colleciihiesi  Minus  the 
amount  you  owe  on  these  items.  Exclude  household  effects,  clothing,  icwelry   and  personal  items  it 
veteran  receiving  only  non-institutional  extended  care  services  or  spouse  or  dependent  residing  in 
the  community 


SI  M  OF  ALL  LINES  FIXED  AND  LIQUID  ASSETS 


TOTAL  ASSETS 


SECTION  VI  -  CURRENT  GROSS  INCOME  OF  VETERAN  AND  SPOUSE 


CATEGORY 


VETERAN 


HOW  MUCH 


HOW  OFTEN 


SPOUSE 


HOW  MUCH 


HOW  OFTEN 


I .  Gross  annual  income  from  employment  (eg .  wages,  bonuses,  tips,  severances 
pay.  accrued  benefits) 


2.  Net  income  from  your  farm/ranch,  property  or  business. 


$ 


.V  l.ist  other  income  amounts  (e.g..  social  security.  Retirement  and  pension, 
interest,  dividends)  Refer  to  instructions. 


$ 


SECTION  VII  -  DEDUCTIBLE  EXPENSES 


ITEMS 


AMOUNT 


I.  Educational  expenses  of  veteran,  spouse  or  dependent  (eg.  tuition,  books,  fees,  material,  etc  I 


2.  Funeral  and  Burial  (spouse  or  child,  amount  you  paid  for  funeral  and  burial  expen.ses.  including  prepaid 
arrangements) 


3.  Rent^Mortgage  (monthly  amount  or  annual  amount) 


4.  Utilities  (calculate  by  average  monthly  amounts  over  the  past  12  months) 


5.  Car  Payment  for  one  vehicle  only  (exclude  gas,  automobile  insurance,  parking  fees,  repairs) 


6.  Food  (for  veteran,  spouse  and  dependent) 


7.  Non-reimbursed  medical  expenses  paid  by  you  or  spouse  (eg.  copaynients  for  physicians,  dentists 
medications.  Medicare,  health  insurance,  hospital  and  nursing  home  expenses) 


8.  Court-ordered  payments  (eg,  alimony,  child  support) 


9.  Insurance  (e.g.,  automobile  insurance,  homeowners  insurance)  fjcclude  Life  Insurance 


10.  Taxes  (eg  .  personal  property  for  home,  automobile)  Include  average  monthly  expense  for  taxes  paid  on 
income  over  the  past  12  months. 


TOTALS 


SECTION  VIII  -  CONSENT  FOR  ASSIGNMENT  OF  BENEFITS 


I  hereby  authorize  the  Department  of  Veterans  Affairs  to  disclose  any  such  history,  diagnostic  and  treatment  information  from  my 
medical  records  to  the  contractor  of  any  health  plan  contract  under  which  I  am  apparently  eligible  for  medical  care  or  payment  of  the 
expense  of  care  or  to  any  other  party  against  whom  liability  is  asserted.  I  understand  that  I  may  revoke  this  authorization  at  any  time. 
except  to  the  extent  that  action  has  already  been  taken  in  reliance  on  it.  Without  my  express  revocation,  this  consent  will  automatically 
expire  when  all  action  arising  from  VA's  claim  for  reimbursement  for  my  medical  care  has  been  completed  I  authorize  payment  of 
medical  benefits  to  VA  for  any  services  for  which  payment  is  accepted. 


SIGNATURE 


SJc'^  10-10EC 
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APPLICATION  FOR  EXTENDED 
CARE  SERVICES,  Continued 


.fTf  BANS  >*A.JF 


S'TCiAL  SFCLIRiTY  number 


SECTMDN  IX  -  CONSENT  TO  AGREEMENT  TO  MAKE  COPAYMENTS 


Completion  ot  this  torm  vsuh  ^mnaturc  ot  the  \  ticr:in  or  vcieraiis  rcprcsenlatuc  is  cenitKatuni  thai  the  veteran  representati\e  has 
received  a  cop>  ot  the  Priva^v  -Vet  Staiemeni  and  agrees  to  make  appropriate  copa>nienls 

I  cenit>  the  toreaomg  statementtsi  are  true  and  .(^rree:  to  the  best  ot  m\  knouiedue  and  hehef  and  agree  lo  make  the  applicable 
^opavrrient  tor  extended  care  services  as  required  bs  law 


SECTION  X- PAPERWORK   PRIVACY   ACT  INFORMATION 


the  Paperwork  Reduction   \ct  of  l***)^  requires  us  to  notifv  vou  that  this  intormation  collection  is  in  accordance  with  the  clearance 

a-uuirenu-nls  .-t  section  ^sf)-  „!  the  Paperwork  Reduction  Utol  !'''>^  V\  e  ma>  not  conduct  or  sponsor,  and  sou  are  not  required  to 
respond  to  i  .oMeclion  ot  intormation  unless  u  disnlavs  ,i  valid  OMH  number  V\  e  anticipate  that  the  time  expended  bv  all 
individuals  who  must  complete  this  tomi  will  averai;e  f»(i  minutes  I  his  includes  the  time  it  will  take  to  read  instructions  gather  the 
ncuessarx  tacts  and  till  out  the  torm  It  vou  have  .omments  regardini;  this  burden  estimate  or  anv  other  aspect  of  this  collection,  call 
2i)J:  ;~'''824"  for  mailins:  information  on  where  to  ^cnd  \our  comments 

Pri\ac>  \ct  Information:  I  he  V  \  is  .iskmt;  v.ai  i-  provide  the  intormation  on  this  torm  under  I  ilje  ^8^  I  nited  States  Code 
section's  no  ri2  P"^  and  r ^4  m  order  t^r  \  \  to  determme  voui  clmibiliiv  K>r  extended  care  benefits  and  to  establish  tmancial 
elPMbihtv  if  applicable"  when  placed  .n  evtended  care  services  I  he  intormation  vou  supplv  mav  be  verified  through  a 
computer-matchin"  program  V  \  mav  disj.-se  the  intormation  that  vou  put  on  the  torm  as  penTiitted  bv  law  \  A  mav  make  a 
■routine  use  ■  dis.kisurv".!  the  intMrmaiion  as  outlined  m  the  Privacv  Act  sv  stems  (.t  records  nonces  and  in  accordance  vviih  the  \  H  \ 
Notice  o\  Privacv  Practices  \  ou  do  not  have  to  provide  the  information  lo  \  A.  but  it  vou  don't.  \  A  will  be  unable  to  process  v our 
request  and  ser\e  vour  medical  needs  I  aiiure  to  turnish  the  intonnation  will  not  have  anv  attect  on  anv  other  benefits  to  which  vou 
mav  be  entitled  if  vou  provide  \  \  vour  Social  Se^uritv  Number.  \  \  will  use  it  lo  administer  vour  \  A  benefits  \  A  mav  also  use 
this  information  to  identitv  veteran",  .ind  persons  daimine  -r  re.eivinL;  \  \  benefits  and  their  records,  and  tor  other  purptises 
authorized  or  required  bv  law  ^ ___^_ 


^:1^    10-10EC 
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(Authority:  38  U.S.C.  101(28),  501,  1701(7), 
1710, 1710B, 1720B, 1720D, 1722A) 

BILUNG  CODE  6320-01-P 

(FR  Doc.  03-26184  Filed  10-15-03;  8:45  am] 

BILUNG  CODE  B320-01-C 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  30, 31 ,  33, 35  and  40 

[Docket  ID  No.  OA-2002-0001 ;  FRL-7575- 

4] 

RIN  2020-AA39 

Public  Hearings  on  Participation  by 
Disadvantaged  Business  Enterprises 
in  Procurement  Under  Environmental 
Protection  Agency  Financial 
Assistance  Agreements 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  public  hearings. 

SUMMARY:  This  document  announces  the 
dates  and  locations  of  Tribal  and  other 
public  hearings  wherein  EPA  will  take 
comments  on  its  proposed  rule  for 
"Participation  by  Disadvantaged 
Business  Enterprises  in  Procurement 
under  Environmental  Protection  Agency 
Financial  Assistance  Agreements," 
published  on  July  24,  2003,  at  68  FR 
43824.  These  Tribal  and  other  public 
hearings  will  be  held  during  the  180-day 
public  comment  period  for  the  proposed 
rule,  which  ends  on  January  20,  2004. 
EPA  will  publish  information 
concerning  additional  Tribal  hearings 
during  the  comment  period  when  that 
information  becomes  available. 
DATES:  The  hearings  are  scheduled  as 
follows: 

1.  October  23,  2003,  1:15  p.m.  to  3:30 
p.m..  Temecula,  CA 

2.  October  28,  2003,  9:30  a.m.  to  5  p.m., 
San  Juan,  PR 

3.  October  30,  2003,  8:30  a.m.  to  5  p.m., 
St.  Thomas,  VI 

ADDRESSES:  The  hearings  will  be  held  at 
the  following  locations: 

1.  Pechanga  Resort  and  Casino,  45000    . 
Pechanga  Parkway,  Temecula, 
California  92592. 

2.  Inter  American  University  of  PR, 
Central  Office  of  the  System.  399 
Galileo  Street — End,  Jardines 
Metropolitanos,  Rio  Piedras.  San  Juan, 
PR  00927. 

3.  Ron  De  Lugo  Federal  Building,  5500 
Veteran's  Drive,  St.  Thomas,  VI 
00802. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Gordon,  Attorney  Advisor,  at  (202) 
564-5951,  Kimberly  Patrick,  Attorney 


Advisor,  at  (202)  564-5386,  or  David 
Sutton,  Deputy  Director,  at  (202)  564- 
4444,  Office  of  Srnall  and  Disadvantaged 
Business  Utilization,  U.S. 
Environmental  Protection  Agency,  Mail 
Code  1230A,  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20460. 
SUPPLEMENTARY  INFORMATION:  EPA 
published  its  proposed  rule  for 
Participation  by  Disadvantaged  Business 
Enterprises  in  Procurement  under 
Environmental  Protection  Agency  (EPA) 
Financial  Assistance  Agreements  on 
July  24,  2003  at  68  FR  43824.  EPA  has 
established  an  official  public  docket  for 
this  action  under  Docket  ID  No.  OA- 
2002-0001.  The  proposed  rule  and 
supporting  materials  are  available  for 
public  viewing  at  the  Office  of 
Environmental  Information  Docket  in 
the  EPA  Docket  Center  (EPA/DC).  EPA 
West,  Room  B102,  1301  Constitution 
Ave.,  NW.,  Washington.  DC.  The  EPA 
Docket  Center  Public  Reading  Room  is 
open  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal  ' 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Office  of 
Environmental  Information  is  (202) 
566-1752.  An  electronic  version  of  the 
public  docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
systems,  EPA  Dockets.  You  may  use 
EPA  Dockets  at  http://www.epa.gov/ 
edocket  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  official  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search."  and  then  key  in  docket 
identification  number  OA-2002-0001. 
You  may  access  this  Federal  Register 
document  electronically  through  the 
EPA  Internet  under  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr. 

Dated:  October  10,  2003. 
Thomas  }.  Gibson, 

ChiefofStaff. 

|FR  Doc.  0.3-26190  Filed  10-l,';-03;  8:45  am] 

BILLING  CODE  6560-50-P 


ENViRONIMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-7574-9] 

West  Virginia:  Final  Authorization  of 
State  Hazardous  Waste  IManagement 
Program  Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  West  Virginia  has  applied  to 
EPA  for  final  authorization  of  the 
changes  to  its  hazardous  waste  program 
under  the  Resource  Conservation  and 
Recovers'  Act  (RCRA).  EPA  proposes  to 
grant  final  authorization  to  West 
Virginia.  In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register,  EPA  is 
authorizing  the  changes  by  an 
immediate  final  rule.  EPA  did  not  make 
a  proposal  prior  to  the  immediate  final 
rule  because  we  believe  this  action  is 
not  controversial  and  do  not  expect 
comments  that  oppose  it.  We  have 
explained  the  reasons  for  this 
authorization  in  the  preamble  to  the 
immediate  final  rule.  Unless  we  receive 
written  comments  which  oppose  this 
authorization  during  the  comment 
period,  the  immediate  final  rule  will 
become  effective  on  the  date  it 
establishes,  and  we  will  not  take  further 
action  on  this  proposal.  However,  if  we 
receive  comments  that  oppose  this 
action,  or  portions  thereof,  we  will 
withdraw  the  relevant  portions  of  the 
immediate  final  rule,  and  they  will  not 
take  effect.  We  will  then  respond  to 
public  comments  in  a  later  final  rule 
based  on  this  proposal.  You  may  not 
have  another  opportunity  for  comment. 
If  you  want  to  comment  on  this  action, 
you  must  do  so  at  this  time. 

DATES:  Send  your  written  comments  by 
November  14,  2003. 

ADDRESSES:  Send  written  comments  to 
Lillie  Ellerbe,  Mailcode  3WC21,  RCRA 
State  programs  Branch,  U.S.  EPA  Region 
III,  1650  Arch  Street,  Philadelphia,  FA 
19103,  Phone  number:  (215)  814-5454. 
Comments  may  also  be  submitted 
electronically  to  ellerbe. liUie<0iepa. gov. 
or  by  facsimile  at  (215)  814-3163. 
Comments  in  electronic  format  should 
identifv'  this  specific  notice.  You  may 
inspect  and  copy  West  Virginia's's 
application  from  8  a.m.  to  4:30  p.m.  at 
the  following  locations:  West  Virginia 
Department  of  Environmental 
Protection,  Division  of  Water  and  Waste 
Management,  1356  Hansford  Street, 
Charleston,  WV  25301-1401,  Phone 
number:  (304)  558-4253,  attn:  Carroll 
Gather  or  EPA  Region  III,  Librajy,  2nd 
Floor,  1650  Arch  Street,  Philadelphia. 
PA  19103-2029,  Phone  Number:  (215) 
814-5254. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lillie  Ellerbe,  Mailcode  3WC21,  RCRA 
State  Programs  Branch,  U.S.  EPA  Region 
III.  1650  Arch  Street.  Philadelphia,  PA 
19103,  Phone  Number:  (215)  814-5454. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  please  see  the 
immediate  final  rule  published  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register. 
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Dateii:  October  7.  2003. 
Donald  S.  Welsh. 

Regional  Administrator.  EPA  Region  III. 

IFK  U™    0:i-2hO48  Filed  10-r.-(H;  8:45  nml 

BILUNG  CODE  6S60-50-M 


DEPARTMEhTT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  030922237-3237-01 : 1.D. 
082503D] 

RIN  0648-AQ98 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Individual  Fishing 
Quota  Program;  Community  Purchase 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule. 


SUMMARY:  NMFS  issues  a  proposed  rule 
to  implement  Amendment  66  to  the 
Fisherv  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP), 
and  an  amendment  to  the  Pacific  halibut 
commercial  fishery'  regulations  for 
waters  in  and  off  of  Alaska.  Amendment 
66  to  the  FMP  and  the  regulatorv 
amendment  would  modify  the 
Individual  Fishing  Quota  (IFQ)  Program 
bv  revising  the  definition  of  an  eligihlf 
quota  share  holder  to  allow  eligible 
communities  in  the  Gulf  of  .Maska 
iCiOA)  to  establish  non-profit  entities  to 
purchase  and  hold  halibut  and  sablefish 
quota  share  IQS)  for  lease  tf).  and  use  by, 
community  residents  as  defined  by 
specific  elements  of  the  proposed 
action.  This  action  is  intended  to 
improve  the  effectiveness  of  the  IFQ 
Frogiam  and  is  necessary  to  promote  the 
obiectives  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  nnd  the 
Northern  Pacific  Halibut  Act  of  1982 
(Halibut  Act)  with  respect  to  the  IFQ 
fisheries. 

DATES:  Comments  on  the  proposed  rule 
riuist  be  received  on  or  before  December 
1.  JOO.') 

ADDRESSES:  (.oinments  may  be  sent  to 
Sue  Salvesfm.  Assistant  Regional 
Administrator  for  Sustainable  Fisheries, 
Alaska  Region.  NMFS.  P.Q   Box  21668. 
luneau.  AK  99802,  Attn:  Lr)ri  Durall. 
f'omments  also  mav  be  delivered  bv 
hand  to  NMFS.  Room  420.  709  West  9tli 
Street,  [uneau,  AK  99801.  Send 
comments  on  collection-of-information 
requirements  to  the  same  address  and  to 


the  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  (OMB),  via  facsimile  (202-395- 
7285;  Attn:  N(3AA  Desk  Officer)  or 
email  at  David    Rostkei^omb.fop.gov. 
Comments  also  mav  be  sent  via 
facsimile  (fax)  to  907-586-7557. 
Comments  will  not  be  accepted  if 
submitttjd  by  email  or  the  Internet. 
Copies  of  .Amendment  66  and  the 
Environmental  Assessment/Regulatory 
Impact  Review/Initial  Regulatorv 
Flexibility  Analysis  (EA/RIR/IRFA) 
prepared  for  Amendment  66  may  be 
obtained  from  the  North  Pacific  Fishery 
Management  ('ouncil  at  605  West  4th. 
Suite  .^06.  Anchorage,  AK  99501-2252. 
Phtine:  (907)  271-2809 

FOR  FURTHER  INFORMATION  CONTACT: 

Glenn  Merrill,  907-586-7228  or  email  at 

nlfnnmt'rnll^nonae,ov 

SUPPLEMENTARY  INFORMATION: 
Background 

The  groundfish  fisheries  in  the 
Exclusive  Economic  Zone  of  the  GOA 
are  managed  under  the  FMP.  The  FMP 
was  developed  by  the  North  Pacific 
Fishery  Management  Council  (Council) 
under  the  Magnuson-Stevens  Af:t 
(Public  Law  44-265,  16  I'.S.C.  1801). 
The  FMP  was  approved  by  the  Secretary 
nf  (y;onunerc:e  aud  became  effective  in 
1978.  Fishing  for  Pacific  halibut 
{Ihppnglossus  stenohpis)  is  managed  by 
the  Internaticma!  Pac:ific  Halibut 
('ommission  (1PH(")  and  the  Council 
under  the  Halibut  Act.  The  IFQ 
Prcjgram,  a  limited  acc:ess  management 
system  for  the  fixed  gear  Pacific  halibut 
and  sablefish  [Armplopoii}!!  fimhrni) 
fisheries  off  .•\la>ka.  was  recommended 
bv  the  Counc:il  in  1992,  ajip'roved  by 
NMFS  in  (anuarv  1993.  and  initial 
implementing  rules  were  published  on 
November  9.  199:!  (58  FR  59375) 
Fishing  under  the  IFQ  program  began  on 
March  15.  1995.  'I'he  IFQ  Program  limits 
acc:es-.  tii  the  halibut  ami  sablefish 
fisheries  III  those  persons  holding  QS  in 
specific  management  areas  The  IFQ 
Program  for  the  s.iblefish  fishery  is 
iiri[)leniented  b\  the  FMP  and  Federal 
regulations  at  50  CFR  [)art  fj79  under 
authority  of  the  Magnuson-Stevens  Ac.i. 
The  IFQ  Program  f'>r  the  halibut  fishery 
is  implemented  by  Federal  regulations 
at  50  CFR  part  679  uuder  the  authority 
of  the  H;ilibut  Act. 

The  IFQ  Program  originally  was 
designed  to  resolve  conservation  and 
management  problems  that  are  endemic 
to  open  ace  ess  fisheries  The 
background  issues  leading  to  the 
Council's  initial  action  recommending 
the  adoption  of  IFQs  are  described  in 
the  preamble  to  the  proposed  rule 


establishing  the  IFQ  Program  published 
December  3,  1992  (57  FR  57130). 

A  central  concern  of  the  Council  in 
developing  the  IFQ  Program  was  that 
QS,  from  which  IFQ  is  derived,  would 
become  increasingly  held  by  corporate 
entities  instead  of  independent 
fishermen  who  typically  own  and 
operate  their  own  vessels.  To  prevent 
this  outcome,  the  Council  designed  the 
IFQ  Program  such  that  QS  could,  in 
most  cases,  be  held  only  by  individuals 
or  natural  persons,  and  not  by  corporate 
entities.  The  Council  provided  limited 
exemptions  to  this  basic  approach  to 
accommodate  existing  corporate 
ownership  of  vessels  at  the  time  of 
implementation  and  to  recognize  the 
participation  by  corporately  owned 
freezer  vessels.  However,  the  overall 
intent  of  the  IFQ  Program  was  for 
catcher  vessel  QS  eventually  to  be  held 
only  by  individual  fishermen.  The  IFQ 
Program  is  designed  to  limit  corporate 
holding  of  QS  and  increase  holdings  of 
QS  by  individual  fishermen  as  corporate 
owners  divest  themselves  of  QS.  The 
rationale  for  this  owner-operator 
structure  was  that  it  would  maintain  a 
robust  QS  market  and  reasonable  entry 
costs  for  new  fishermen.  This  provision 
is  implemented  through  the  QS  and  IFQ 
transfer  regulations  at  50  CFR  679.41. 

The  purpose  of  this  proposed  rule  is 
to  revise  existing  IFQ  Program 
regulations  and  policy  to  explicitly 
allow  a  new  group  of  non-profit  entities 
to  hold  QS  on  behalf  of  residents  of 
specific  rural  communities  located 
adjacent  to  the  coast  of  the  GOA.  This 
change  would  allow  a  non-profit 
corporate  entity  that  meets  specific 
criteria  to  receive  transferred  halibut  or 
sablefish  QS  on  behalf  of  an  eligible 
community  and  to  lease  the  resulting 
IFQ  to  fishermen  who  are  residents  of 
the  eligible  community.  This  change  is 
intended  to  provide  aclditional 
opportunities  to  these  fishermen,  and 
may  indirectly  address  concerns  about 
the  economic  viability  of  those 
communities. 

A  Notice  of  Availability  (NOA)  of  the 
FMP  amendment  was  published  on 
September  2.  2003  (68  FR  52173).  with 
comments  on  the  FMP  amendment 
invited  through  November  3.  2003. 
Written  comments  may  address  the  FMP 
amendment,  the  proposed  rule,  or  both, 
but  must  be  received  by  November  3. 
2003,  to  be  considered  in  the  decision 
to  approve  or  disapprove  the  FMP 
amendment. 

Since  initial  issuance  of  QS.  and  as  a 
result  of  \oluntary  transfers  of  QS,  the 
amount  of  QS  and  the  number  of 
resident  QS  holders  has  substantially 
declined  in  most  of  the  GOA 
communities  that  would  be  affected  by 
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this  action.  This  trend  may  have  had  an 
effect  on  employment  and  may  have 
reduced  the  diversity  of  fisheries  to 
which  fishermen  in  rural  communities 
have  access. 

The  ability  of  fishermen  in  small  rural 
commimities  to  purchase  QS  or 
maintain  existing  QS  may  be  limited  by 
a  variety  of  factors  unique  to  those 
communities.  In  particular,  many 
fishermen  in  small  rural  communities 
may  be  limited  in  their  ability  to  obtain 
access  to  financing  due  to  the  remote 
nature  of  the  communities  and  their 
dependence  on  a  limited  range  of 
economic  opportunities.  Many  small 
rural  communities  are  isolated  fi-om 
other  commimities  and  this  isolation 
limits  access  to  a  wider  variety  of 
markets  for  fishery  product  that  are 
available  to  communities  with  better 
transportation  infrastructure.  In 
addition,  fishermen  in  these  rural 
communities  tend  to  have  smaller 
vessels  and  fishing  operations  relative  to 
fishermen  in  larger  ports.  These 
fishermen  may  have  received  less  QS 
during  initial  issuance  and  may  have 
chosen  to  divest  themselves  of  QS  that 
was  not  economically  viable.  Although 
the  specific  causes  for  decreasing  QS 
holdings  in  rural  communities  may 
vary,  the  net  effect  is  overall  lower 
participation  by  residents  of  these 
communities  in  the  halibut  and 
sablefish  IFQ  fisheries. 

In  Jime  2000,  representatives  of 
several  GOA  communities  presented  the 
Council  with  a  proposal  to  allow 
communities  to  purchase  QS.  The 
Council  approved  several  alternatives 
for  analysis  in  June  2001 ,  reviewed  an 
initial  analysis  in  December  2001 ,  and 
took  final  action  in  April  2002.  The 
Council  formally  adopted  a  problem 
statement  in  June  2001  for  this  proposed 
action  that  recognized  the  fact  that  a 
number  of  small  coastal  communities 
"are  struggling  to  remain  economically 
viable."  The  Council  stated  that 
'■(alUowing  qualifying  communities  to 
purchase  halibut  and  sablefish  quota 
share  for  use  by  community  residents 
will  help  minimize  adverse  economic 
impacts  on  these  small,  remote,  coastal 
communities  in  Southeast  and 
Southcentral  Alaska,  and  help  provide 
for  the  sustained  participation  of  these 
communities  in  the  halibut  and 
sablefish  IFQ  fisheries." 

The  proposed  action  developed  by  the 
Council  would  address  these  concerns 
by  modifying  the  IFQ  Program  to  allow 
non-profit  entities  that  represent  small 
rural  communities  in  the  GOA  with  a 
historic  participation  in  the  halibut  and 
sablefish  fisheries  to  hold  QS.  The 
Council's  recommendations  also  reflect 
the  most  recent  amendments  to  the 


Magnuson-Stevens  Act,  and  IFQ  policy 
recommendations  by  the  National 
Research  Council  (NRC). 

The  1996  amendments  to  the 
Magnuson-Stevens  Act  established  a 
new  national  standard  for  fishery 
conservation  and  management  (National 
Standcird  8)  that  requires  management 
programs  to  "take  into  the  account  the 
importance  of  fisher}'  resources  to 
fishing  communities  in  order  to  (A) 
provide  for  the  sustained  participation 
of  such  communities,  and  (B)  to  the 
extent  practicable,  minimize  adverse 
economic  impacts  on  such 
communities"  (16  U.S.C.  1851).  The 
Halibut  Act  requires  consideration  of 
the  effect  of  halibut  allocations  to 
fishing  communities  by  reference  to 
section  303(b)(6)  of  the  Magnuson- 
Stevens  Act.  This  reference  requires, 
among  other  things,  that  the  effects  of 
halibut  allocations  be  considered  as  is 
described  under  the  directives  of 
National  Standard  8  of  the  Magnuson- 
Stevens  Act. 

The  1996  Magnuson-Stevens  Act 
amendments  also  directed  the  NRC  to 
submit  a  report  to  Congress  on  existing 
IFQ  Programs  and  provide 
recommendations  on  the 
implementation  of  existing  and  future 
programs.  The  NRC  published  its  report 
"Sharing  the  Fish:  Toward  a  National 
Policy  on  Individual  Fishing  Quotas"  in 
1999.  In  this  report,  the  NRC 
recommends  that  NMFS  and  the 
Regional  Councils  consider  including 
fishing  communities  as  stakeholders  in 
fishery  management  programs.  The  NRC 
recommends  that  Regional  Councils 
should  be  permitted  to  authorize  the 
purchase,  holding,  management,  and 
sale  of  QS/IFQs  by  communities.  This 
action  proposes  to  implement 
provisions  that  would  address  the  NRC 
recommendations  on  the  use  of  QS  by 
communities. 

The  Council  considered  the  range  of 
comments  from  the  public,  NMFS.  and 
the  State  of  Alaska  (State),  and 
incorporated  various  suggestions  in 
developing  its  proposed  community  QS 
policy.  The  basic  provisions  of  this 
proposed  policy  are  described  as 
follows. 

Community  QS  Provisions 

1.  Community  Quota  Entities 

Community  quota  entities  (CQEs), 
incorporated  under  the  laws  of  the  State 
to  represent  eligible  communities, 
would  obtain  QS  by  transfer  and  hold 
the  QS  emd  lease  the  resulting  annual 
IFQ  to  individual  community  residents. 
Unless  otherwise  specified,  the 
restrictions  that  apply  to  any  current  QS 
holder  would  apply  to  a  CQE.  CQEs. 


however,  would  be  subject  to  additional 
regulatory  requirements  beyond  those 
applying  to  existing  QS  holders. 

A  CQE  could  represent  more  than  one 
eligible  community.  However,  no 
community  could  be  represented  by 
more  than  one  CQE.  This  provision 
would  minimize  confusion  and  ensure 
effective  and  efficient  administration  of 
the  program. 

During  Council  deliberations,  a  new 
non-profit  entity  was  selected  as  the 
appropriate  QS  holder  for  these 
communities  based  on 
recommendations  from  GOA 
communities.  These  recommendations 
indicated  that  a  non-profit  entity  could 
be  more  flexible  and  cost-effective  than 
either  a  for-profit  corporation  or  an 
existing  governmental  body.  To  be 
considered  eligible  to  hold  QS  on  behalf 
of  a  community,  a  CQE  would  be 
required  to  be  incorporated  after  April 
10,  2002,  the  date  of  final  Council 
action. 

The  Council  stated  that  the  purpose  of 
designating  a  new  non-profit  entity  to 
hold  QS  is  that  existing  administrative 
structures  such  as  municipal 
governments,  tribal  councils,  or  other 
community  organizations  may  be 
focused  on  other  priorities.  The  Council 
considered  that  a  new  non-profit  entity 
may  be  better  suited  to  represent  an 
entire  community  with  the  express 
purpose  of  purchasing  and  managing 
QS.  Additionally,  the  EA/RIR/IRFA 
noted  that  a  number  of  communities 
considered  as  eligible  for  this  program 
are  unincorporated,  do  not  have  local 
tribal  governments,  or  other  community 
organizations,  and  therefore  lack  an 
existing  governmental  body  that  could 
manage  the  QS. 

The  Council  also  recommended  that  a 
non-profit  organization  provide  proof  of 
support  from  the  community  that  it  is 
seeking  to  represent.  This  support  must 
be  demonstrated  in  the  application  by  a 
non-profit  organization  to  become 
eligible  as  a  CQE.  The  specific 
mechanism  for  the  community  to 
demonstrate  its  support  for  a  CQE  is 
described  in  the  Administrative 
Oversight  section  of  the  preamble. 

Once  an  application  to  become  a  CQE 
has  been  approved,  then  that  CQE 
would  be  eligible  to  hold  and  receive 
QS,  and  lease  IFQ  to  eligible  community 
residents  under  the  mechanisms 
established  by  this  proposed  rule.  If  a 
CQE  does  not  remain  in  compliance, 
(e.g.,  by  failing  to  submit  a  complete 
annual  report),  then  NMFS  could 
initiate  administrative  proceedings  to 
deny  the  transfer  of  QS  or  IFQ  to  or  from 
the  CQE.  As  with  other  administrative 
determinations  under  the  IFQ  Program, 
any  such  determination  could  be 
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appealed  under  the  procedures  set  forth 
in  regulations  (50  CFR  679.43)  The 
Council  recommended  regulatory 
measures,  described  below,  as  a  means 
to  monitor  the  ability  of  the  non-profit 
entities  to  meet  the  goals  of  distributing 
IFQ  among  residents  in  these  GGA 
communities. 

2.  Eligible  Communities 

Communities  eligible  to  participate  in 
this  program  would  need  to  meet  all  the 
following  criteria:  (a)  have  a  population 
of  less  than  1.500  persons  based  on  [h>' 
2000  United  States  Census:  (b)  have 
direct  saltwater  access:  (c)  lack  direct 
road  access  to  communities  with  a 
population  greater  than  1.500  persons: 
(d)  have  historic  participation  in  the 
halibut  and  sablefish  fisheries;  and  (e) 
be  specifically  designated  on  a  list 
adopted  bv  the  Council  and  included  in 
this  proposed  rule  (see  Table  21  to  Part 
679). 

If  a  community  appears  to  meet  the 
eligibility  criteria  but  is  not  specifically 
designated  on  the  list  of  communities 
adopted  bv  the  Council,  then  that 
community  would  have  to  apply 
directly  to  the  Council  to  be  included. 
In  this  event,  the  Council  may  modify 
the  list  of  eligible  communities  adopted 
by  the  Council  through  a  regulatory 
amendment.  Under  the  criteria 
established  in  this  proposed  rule,  a  total 
of  42  communities  in  the  GOA  would 
qualifv'  as  eligible  to  purchase  OS.  These 
eligible  communities  may  designate  a 
new  non-profit  entity  to  hold  QS  on 
behalf  of  that  community. 

The  specific  criteria  for  community 
eligibility  were  developed  through 
Council  deliberations.  Generally,  the 
Council  chose  criteria  that  were 
intended  to  define  a  set  of  communities 
that  have  experienced  a  similar  decline 
in  their  participation  in  the  halibut  and 
sablefish  IFQ  fisheries.  Analysis  in  the 
EA/RIR/IRFA  indicates  that  all  but  2  of 
the  42  communities  designated  in  Table 
21  to  part  679  have  experienced  a  net 
loss  in  QS  held  by  residents  of  those 
communities  since  initial  allocation. 

(a)  Population  of  Less  than  1.500 
persons 

The  Council  considered  a  range  of 
population  criteria  and  chose  to  limit 
eligibility  to  communities  less  than 
1.500  persons  based  on  an  analysis  of 
QS  distribution.  This  analysis  indicated 
that  several  communities  larger  than 
1,500.  specifically  Wrangell  and 
Cordova,  did  not  have  the  same  decline 
in  participation  in  the  halibut  and 
sablefish  fisheries  as  the  communities 
that  this  action  proposes  to  address.  The 
2000  United  States  Census  was  chosen 
as  the  standard  for  measuring  total 


population.  This  standard  would  be 
used  to  determine  eligibility  for 
community  participation  in  this 
program  because  it  is  considered  to  be 
a  more  accurate  measure  of  population 
than  annual  estimates  conducted  by  the 
State.  Additionally,  at  the  time  that  final 
action  to  modify  the  IFQ  Program  was 
taken  bv  the  Council  to  accommodate 
communities,  the  2000  Census  was  the 
best  availabTb  demographic  data. 

This  proposed  rule  establishes  that  a 
community  with  not  less  than  20 
persons  and  not  more  than  1,500 
persons  that  is  defined  as  a  Census 
Designated  Place  under  the  U.S.  Census 
fulfills  the  requirement  for  the 
definition  of  a  ( (immunity  for  the 
purposes  of  this  program.  If 
communities  seek  inclusion  as  an 
eligible  community  in  the  future,  then 
NMFS  would  review  those  communities 
using  the  definitions  of  a  community  as 
defined  by  this  proposed  rule. 

The  reason  for  using  a  minimum  of  a 
2n-person  standard,  is  that  two 
communities  specifically  designated  by 
the  Council  for  eligibility  for  this 
program  have  populations  slightly 
higher  than  20  persons.  Specifically, 
Meyers  Chuck  and  Ivanof  Bay  have 
populations  of  21  and  22  persons, 
respectively.  If  a  higher  minimum 
population  standard  were  used,  neither 
of  these  communities  woirid  be  eligible 
to  participate  in  this  program.  Excluding 
these  two  communities  that  have 
experienced  a  loss  of  QS  since  the 
implementation  of  the  IFQ  program 
would  undermine  the  intent  of  this 
action,  which  is  to  provide  an 
additional  opportunity  for  residents  of 
those  communities  to  receive  access  to 
halibut  and  sablefish  resources. 

The  limitation  on  minimum 
population  size  would  reduce  the 
potential  for  future  petitions  for 
inclusion  into  the  program  by  a  small 
group  of  individuals  living  in  a  place 
solely  for  the  purpose  of  participating  in 
this  program.  .^Kdilitionally,  there  are  a 
number  of  communities  that  are  no 
longer  populated  that  could  be  qualified 
under  the  historic  participation  criteria. 
The  Council  did  not  intend  this  program 
to  provide  an  opportunity  for 
communities  which  do  not  exist  to 
receive  the  ability  to  form  non-profit 
entities  and  purcha.se  QS.  The  limitation 
on  population  size  would  prevent  this 
possibility  and  also  reflects  existing 
definitions  of  a  community  as 
established  bv  the  State  of  Alaska  for 
purposes  of  revenue  sharing  agreements. 
The  .State  defines  a  community  as  a 
group  of  not  less  than  25  people  living 
in  a  geographic:  location  as  a  social  unit. 
Without  a  minimum  population 
standard  established  in  this  proposed 


rule,  the  goals  of  the  Council  and  this 
action  to  provide  additional 
opportunities  for  coastal  residents  in 
established  communities  is 
undermined.  All  of  the  communities 
designated  by  the  Council  on  the  list  of 
eligible  communities  meet  these 
requirements  based  on  the  analysis  of 
these  eligibility  criteria  in  the  EA/RIR/ 
IRFA  prepared  for  this  proposed  rule. 

(b)  Have  Direct  Saltwater  Access 

A  community  would  be  defined  as 
adjacent  to  saltwater  if  it  is  located  on 
the  GOA  coast  of  the  North  Pacific 
Ocean. 

(c)  Lack  of  Direct  Road  Access 

The  Council  recommended  limiting 
eligibility  to  communities  without 
direct  road  access  to  communities  larger 
than  1,500  persons  because  such 
communities  may  lack  access  to  markets 
for  fishery  products  and  could  be 
disadvantaged  relative  to  other 
communities  with  better  transportation 
infrastructure.  Communities  that  do 
have  road  access  to  larger  communities 
would  be  expected  to  have  access  to 
larger  markets,  better  access  to  capital, 
and  aie  not  likely  to  face  the  same 
economic  conditions  that  this  program 
is  trying  to  address  by  providing 
additional  harvest  opportunities  for 
community  residents. 

(d)  Have  Historic  Participation  in  the 
Halibut  and  Sablefish  Fisheries 

Historic  participation  would  be 
defined  as  communities  for  which  a 
resident  has  recorded  a  commercial 
landing  of  either  halibut  or  sablefish 
between  1980-2000  according  to 
Commercial  Fisheries  Entry 
Commission  (CFEC)  data  for  permit  and 
fishing  activity.  This  definition  would 
provide  a  means  for  the  Council  to 
consider  those  communities  for  which 
halibut  or  sablefish  has  some  historic 
commercial  importance.  A  broad  range 
of  years  was  chosen  to  accommodate  the 
shifting  patterns  of  halibut  and  sablefish 
harvests  within  these  communities  over 
the  past  twenty  years.  The  year  1980 
was  chosen  because  it  represents  the 
first  year  of  widely  collected  and 
reliable  data  from  the  CFEC  .  and  the 
year  2000  was  chosen  because  it  was  the 
last  year  of  data  available  prior  to  the 
Council's  decision  to  recommend  this 
program. 

(e)  Be  Specifically  Designated  on  a  List 
Adopted  by  the  Council 

The  Council  adopted  a  specific  list  of 
eligible  communities  to  limit  the  entry 
of  new  communities  into  the 
Community  QS  Program  (see  Table  21  to 
Part  679).  The  Council  expressed  a 
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desire  to  review  the  addition  of  any  evidence  of  their  eligibility  to 

communities  not  listed.  Council  review  participate  in  this  program.  This  review 

is  ensured  by  listing  eligible  would  reduce  potential  disruption  in 

communities  in  the  regulations.  Any  administration  of  the  Community  QS 

change  to  the  list  of  eligible  Program  due  to  a  sudden  and 

communities  would  first  require  unanticipated  increase  in  competition 

Council  action  to  recommend  such  a  for  QS  among  eligible  communities, 

change.  The  Council  desired  this  review  This  Council  review  also  would  provide 

to  ensure  that  communities  that  were  an  additional  public  review  process 

not  originally  considered  under  this  before  modifying  the  Community  QS 

proposed  rule  provide  adequate  Program. 

No  more  than:  599,799  units  of  halibut  QS  

No  more  than:  1.502,823  units  of  halibut  QS  combined 

No  more  than:  688,485  sablefish  QS  units  

No  more  than  3,229.721  sablefish  QS  units  combined  


3.  Use  Caps  for  Individual  Communities 

Each  eligible  commun''v  as 
represented  by  a  CQE  would  be  subject 
to  the  same  use  limitations  on  QS  and 
IFQ  currently  established  for  QS  holders 
as  described  under  50  CFR  679.42(e)  for 
sablefish  and  50  CFR  679.42(f)  for 
halibut.  Therefore,  for  each  community 
it  represents,  a  CQE  would  be  limited  to 
using: 


in  IFQ  regulatory  area  2C. 

in  IFQ  regulatory  areas  2C.  3A,  and  3B 

in  the  IFQ  regulatory  Area  East  of  140   W 

long.  (Southeast  Outside  District). 

in  the  Southeast  Outside  Distnct  West 

Yakutat.  Central  Gulf  Regulatory  Area,  and 

Western  Gulf  Regulatory  Area 


A  CQE  representing  an  eligible 
community  located  within  Areas  3A  or 
3B  would  be  prohibited  from 
purchasing  QS  in  Area  2C  (Southeast 
Alaska)  on  behalf  of  that  community. 
The  Council  recommended  this 
provision  because  21  of  the  42  eligible 
communities  are  located  in  Area  2C. 
Allowing  additional  CQEs  representing 
communities  located  in  Areas  3A  and 
3B  to  purchase  QS  in  Area  2C  would 
increase  competition,  and  possibly 
result  in  higher  QS  prices,  for  2C 
communities.  This  increased 
competition  could  affect  both 
prospective  community  QS  buyers  and 
new  individual  entrants  to  the  fishery. 

Likewise,  a  CQE  representing  an 
eligible  community  within  Area  2C 
would  be  prohibited  from  purchasing 
and  using  QS  in  Area  3B  (Western  GOA) 
on  behalf  of  that  community.  The 
Council  recommended  this  limitation 
because  residents  fitjm  communities 
located  in  Area  2C  traditionally  did  not 
fish  in  Area  SB,  and  one  of  the  principal 
goals  of  the  commimity  QS  program  is 
to  improve  the  access  of  residents  of  the 
eligible  commimities  to  local  resources. 

Although  the  Council  recommended 
limiting  the  use  of  halibut  QS  to  those 
areas  that  are  adjacent  to  the  eligible 
communities,  a  similar  provision  was 
not  recommended  for  sablefish.  The 
sablefish  fishery  occiu-s  in  deeper  waters 
than  much  of  the  halibut  fishery  and 
typically  requires  larger  vessels  that  can 
travel  longer  distances  for  harvesting 
fish. 

As  noted  above,  the  Council 
recommended  limiting  QS  holdings  by 
CQEs  on  behairof  communities  to  the 
levels  established  in  the  current  IFQ 
program.  The  Coimcil  noted  that  this 
limit  would  provide  an  adequate 
opportimity  for  communities  to  ' 
purchase  and  hold  sufficient  QS  for 
leasing  the  resulting  IFQ  among 


community  residents.  This  level  was 
considered  not  to  be  so  restrictive  as  to 
discourage  communities  from 
purchasing  and  holding  quota.  The 
Council  also  considered  the  potential 
effects  on  existing  QS  holders  in 
recommending  use  caps  for  individual 
communities.  The  use  caps 
accommodate  existing  QS  holders  who 
are  concerned  that  shifting  potential  QS 
holdings  to  communities  could 
disadvantage  individual  fishermen  by 
reducing  the  amount  of  QS  available  to 
them  in  the  QS  market. 

4.  Cumulative  Use  Caps  for  All 
Communities 

Communities  represented  by  CQEs 
cumulatively  would  be  limited  to 
holding  a  maximum  of  3  percent  of  the 
total  halibut  and  sablefish  QS  in  each 
area  in  the  first  year  after 
implementation  of  this  program.  In  each 
subsequent  year,  the  percentage  would 
be  increased  by  an  additional  3  percent 
until,  after  7  years,  a  maximum  of  21 
percent  of  the  total  halibut  and  sablefish 
QS  could  be  held  in  each  area  in  which 
CQEs  are  eligible  to  hold  QS. 

The  Council  recommended  limiting 
cumulative  community  ownership  of 
QS  in  each  area  as  an  additional 
measure  to  reduce  the  potential  increase 
in  QS  price  that  could  result  if  CQEs 
sought  to  purchase  QS  up  to  their 
respective  communities'  use  cap(s)  in 
each  area.  The  Council  recommended 
this  step-up  cumulative  use  cap  to 
balance  potential  QS  market 
competition  between  communities  and 
individuals,  and  to  accommodate  the 
desire  of  GOA  community 
representatives  to  have  adequate  access 
to  QS  as  CQEs  enter  the  program  on 
behalf  of  eligible  communities. 


5.  Transfer  and  Use  Restrictions 
(a)  Block  Limits 

The  purchase  of  blocked  QS  by  CQEs 
would  be  restricted.  During  Council 
deliberations,  numerous  industry 
representatives  and  fishermen  indicated 
that  allowing  unrestricted  purchasing  of 
QS  could  disadvantage  new  entrants, 
particularly  those  individuals  in  the 
market  for  "blocked  QS."  Blocked  QS 
are  aggregates  of  small  units  of  QS  that 
were  designated  as  blocks  when  they 
were  initially  issued  and  that  cannot  be 
subdivided  upon  transfer.  The  number 
of  blocks  that  may  be  held  by  a  person 
is  limited  under  the  IFQ  Program.  These 
limits  were  established  to  limit  the 
consolidation  of  blocked  QS  and  to 
ensure  that  smaller  aggregate  units 
would  be  available  on  the  market. 
Blocked  QS  typically  is  less  expensive 
cmd  more  attractive  to  new-entrants. 

This  proposed  rule  would  modify  the 
consolidation  limits  for  blocked  QS  for 
communities  represented  by  CQEs.  The 
Council  is  recommending  this  change  to 
provide  additional  opportunities  for 
CQEs  (on  behalf  of  the  communities 
they  represent)  to  access  the  typically 
less  expensive  blocked  QS.  The  Council 
also  considered  the  potential  effects  on 
new  entrants  by  allowing  each 
community  represented  by  a  CQE  to 
hold  more  QS  blocks  than  can  other 
types  of  QS  holders.  Each  community 
represented  by  a  CQEs  would  be  limited 
to  holding,  at  any  point  in  time,  a 
maximum  of  10  blocks  of  halibut  QS 
and  5  blocks  of  sablefish  QS  in  each  IFQ 
regulatory  area  for  halibut  and  sablefish. 
The  CQE  could  not  subdivide  blocked 
QS. 

Existing  regulations  at  50  CFR 
679.42(g)  limit  QS  holders  to  a 
maximimi  of  two  blocks  for  either 
species  in  any  area  if  a  person  holds 
only  blocked  QS,  and  no  more  than  one 
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block  for  a  species  in  an  area  if  a  person  shares.  Limiting  communities  to 

holds  any  unblocked  QS  for  that  existing  unblocked  QS  would  effectively 

species-area  combination.  Allowing  limit  the  QS  available  to  communities  to 

CQEs  to  hold  more  blocks  than  existing  a  small  portion  of  the  total  QS  that  is 

QS  holders  on  behalf  of  their  typicallv  higher  priced  than  the  more 

constituent  communities  would  expand  available  blocked  QS.  The  proposed 

the  potential  QS  market  available  to  limits  would  provide  additional 

these  communities.  The  Council  opportunities  for  eligible  communities 

recommended  this  provision  because  in  represented  bv  C'QEs  to  purchase  QS 

most  areas  of  the  GOA  large  portions  of  beyond  those  that  constrain  current  QS 

the  QS  are  available  onlv  in  blocked  holders.  In  recommending  this 

Halibut  QS  blocks  less  ttian  or  equal  to  19,992  units 

(6  g..  2.850  lb  (1.292  8  kg)  of  IFQ  in  2003)  •• 

Halibut  QS  blocks  27  912  units  

(eg  .  3.416  lb  (1  549  5  kg)  of  IFQ  in  2003)         

Sablefish  QS  blocks  less  ttian  or  equal  to  33  270  units 

(eg  .  4  003  lb  (1  815  8  kg)  of  IFQ  in  2003)  

Sabtefisti  QS  blocks  less  than  or  equal  to  43.390  units       ...; 

(e  g    3.638  lb  (1,650  2  kg)  of  IFQ  in  2003)  

Sablefish  QS  blocks  less  than  or  equal  to  46  055  units      

(e  g..  4.684  lb  (2,124  7  kg)  of  IFQ  in  2003)  

Sablefish  QS  blocks  less  than  or  equal  to  48  410  units      

(eg.  6,090  lb  (2,762  4  kg)  of  IFQ  m  2003  


modification  to  the  existing  regulations, 
the  Council  balanced  the  objectives  of 
this  new  program  with  concerns  about 
protecting  the  interests  of  individual 
new  entrants  to  the  fishery. 

To  accommodate  the  interests  of 
prospective  new  entrants,  the  Council 
recommended  prohibiting  CQEs  from 
purchasing: 


in  Area  2C 

in  Area  3A 

in  the  Southeast  Outside  District. 

in  the  West  Yakutat  District. 

in  the  Central  GQA  regulatory  area. 

in  the  Western  GOA  regulatory  area. 


These  QS  limits  are  specified  in  50 
CFR  679.41(e)  as  the  'sweep  up"  limit, 
or  the  number  of  QS  units  initially 
issued  as  blocks  that  could  be  combined 
to  form  a  single  block. 

The  Council  recommended  that 
communities  not  be  eligible  to  purchase 
or  hold  these  smaller  'sweep-up" 
blocks  because  these  smaller  QS  blocks 
tvpicallv  are  purchased  bv  individuals 
entering  the  IFQ  fisheries.  The  Council 
recommended  this  measure  to  minimize 
potentiallv  unfair  competition  in  the  QS 
market  between  ClQEs  and  individuals 
for  these  small  QS  blocks.  The  Council 
did  not  recommend  similar  restrictions 
on  QS  in  the  halibut  fishery  for  Area  3B 
because  fewer  "sweep-up  "  blocks  exist 
in  Area  3B  and  few  new  entrants  in 
<-\rea  3B  have  sought  these  "sweep-up" 
blocks. 

(b)  Transfer  and  IFQ  Leasing 

CQEs  could  only  receive  and  use 

halibut  QS  assigned  to  vessel  category  B 
(greater  than  60  feet  length  overall)  and 
vessel  categorv  C  (greater  than  35  feet 
and  less  than  or  equal  to  60  feet  length 
overall)  in  Areas  2C  and  .JA. 

This  provision  would  prohibit  CQEs 
from  holding  QS  assigned  t(j  vessel 
categorv  D  (less  than  or  equal  to  35  feet 
(10.7  m)  length  overall]  in  Areas  2C  and 
3A.  Category  D  QS  tvpically  is 
purchased  bv  individuals  seeking  entrv 
to  the  halibut  IFQ  fisheries  The  Council 
recommended  this  provision  to  reduce 
potential  competition  in  the  halibut  QS 
market  between  individuals  and  CJQEs. 

The  Council  did  not  recommend 
prohibiting  CQEs  from  holding  D 
categorv  halibut  QS  in  Area  3B.  A 
relativelv  small  amount  of  D  category 


QS  exists  in  Area  3B.  and  traditionally 
few  prospective  buyers  exist  for  this 
categorv  of  QS.  Existing  D  categorv'  QS 
h(jlders  in  Area  AB  indicated  that 
allowing  CQEs  to  purchase  D  categorv 
Q.S  in  Area  Mi  wcjuld  increase  the 
marketabilitv  of  their  QS. 

The  Council  did  not  recommend 
catcher  vessel  categorv  restrictions  for 
CQEs  holding  sablefish  QS.  Only  B  and 
C  vessel  categories  exist  for  sablefish  QS 
and  sablefish  are  typically  harvested 
from  larger  vessels. 

So  that  the  annual  IFQ  derived  from 
the  QS  held  on  behalf  of  a  community 
could  be  fished,  a  CQE  would  lea.se  (i,e,, 
transfer  the  annual  IFQ)  to  oiie  or  more 
residents  of  the  communitv,  or 
communities,  it  represents.  Each  IFQ 
lease  would  be  made  on  annual  basis,  as 
is  currentiv  the  requirement  in  existing 
regulations.  IFQ  so  transferred  could  be 
fished  from  a  vessel  of  any  size 
regardless  of  the  QS  vessel  category 
from  which  the  IFQ  was  derived.  This 
provision  would  appK  onlv  while  the 
QS  IS  held  by  the  CQE.  The  vessel 
categorv  requirements  for  use  of  the  QS 
would  applv  niu  •'  again  after  the  QS  is 
transferred  Imm  a  CQE  to  a  qualified 
recipient  that  \vas  not  a  CQE. 

The  Council  re(  ommended  this 
provision  to  facilitate  the  u.se  of  the  IFQ 
on  the  wide  range  of  vessel  types  that 
is  present  in  manv  rural  communities. 
Limiting  CQEs  to  purchase  only  certain 
vessel  category  QS  could  increase 
demand  and  price  competition  among 
CQEs  and  other  QS  holders,  particularly 
for  i:ategorv  C  QS  because  many  vessels 
in  the  eligible  communities  tend  to  be 
within  this  size  range.  Broadening  the 


use  of  IFQ  from  community-held  QS 
could  reduce  this  potential  competition. 

The  amount  of  IFQ  that  may  be  leased 
annually  to  an  eligible  community 
resident  would  be  limited  so  that  no 
such  lessee  could  hold  IFQ  permits 
authorizing  the  harvest  of  more  than 
50,000  lb  (22.7  mt)  of  halibut  and  50,000 
lb  (22.7  mt)  of  sablefish  IFQ,  inclusive 
of  anv  IFQ  derived  from  any  source. 

This  limitation  is  intended  to  ensure 
a  broad  distribution  of  IFQ  among 
community  residents  and  to  limit  the 
amount  of  IFQ  that  may  be  leased  to 
those  residents  who  already  hold  QS  or 
lease  IFQ  from  another  source.  The 
Council  noted  that  one  of  the  principal 
goals  of  this  program  was  to  provide 
access  to  halibut  and  sablefish  resources 
to  community  residents  that  do  not 
currentiv  have  access  to  these  resources. 

Similarly,  during  any  fishing  year,  no 
vessel  participating  in  the  community 
QS  program  could  be  used  to  harvest  an 
amount  of  IFQ  greater  than  50,000  lb 
(22.7  mt)  of  halibut  and  50,000  lb  (22.7 
mt)  of  sablefish,  inclusive  of  all  IFQ 
fished  aboard  that  vessel.  Currently, 
vessels  are  limited  to  1  percent  of  the 
Area  2C  IFQ  TAC  for  halibut  (e.g., 
85.000  net  pounds  (38  mt)  in  2003),  or, 
outside  of  Area  2C,  0.5  percent  of  the 
entire  IFQ  TAC  (e.g.,  295,050  net 
pounds  (134  mt)  in  2003),  and  1  percent 
of  the  Southeast  IFQ  TAC  for  sablefish 
(eg.  78,484  round  pounds  (36  mt)  in 
2003),  or,  outside  of  Southeast,  1 
percent  of  the  entire  sablefish  TAC  (e.g. 
348,635  round  pounds  (158  mt)  in 
2003). 

This  limitation  on  the  amount  of  IFQ 
that  could  be  fished  on  any  one  vessel 
using  community-held  QS  is  intended 
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to  encourage  use  of  a  broad  distribution 
of  community-held  IFQ  on  vessels  that 
may  otherwise  have  limited  or  no 
participation  in  the  IFQ  Program. 

Eligibility  to  lease  IFQ  derived  from 
community-held  QS  would  be  limited  to 
permanent  residents  of  the  community 
represented  by  the  CQE.  The  Council 
recommended  this  provision  to 
explicitly  tie  the  potential  benefits  of  QS 
held  by  a  CQE  on  behalf  of  a  community 
to  the  residents  of  that  community. 
Such  a  resident  who  wishes  to  lease  IFQ 
would  be  required  to  state  that  he  or  she 
maintains  a  permanent  domicile  in  that 
specific  community  and  is  qualified  to 
receive  QS  and  IFQ  by  transfer  under 
the  existing  regulations  (i.e.,  that  he  or 
she  holds  a  Transfer  Eligibility 
Certificate  issued  by  NMFS). 

Existing  regulations  at  50  CFR  679.41 
require  that,  for  an  individual  to  be 
eligible  to  receive  QS/IFQ  by  transfer, 
such  an  individual  must  be  a  U.S. 
citizen  and  must  either  have  received 
QS  upon  initial  issuance  or  have  150 
days  of  experience  onboard  a  vessel 
working  as  part  of  the  harvesting  crew 
in  a  U.S.  commercial  fishery.  Upon 
having  demonstrated  that  he  or  she  has 
satisfied  those  requirements,  such  an 
individual  is  issued  a  Transfer 
Eligibility  Certificate  (TEC).  These 
requirements  would  remain  in  place  for 
individuals  seeking  to  lease  IFQ  derived 
from  community  QS.  Individuals 
receiving  IFQ  must  meet  these 
qualifications  and  attest  that  they  are 
permanently  domiciled  within  that 
community  when  receiving  IFQ  by 
transfer  from  a  CQE.  For  purposes  of 
this  program,  an  individual  would  need 
to  affirm  that  he  or  she  maintained  a 
domicile  in  the  community  from  which 
the  IFQ  is  leased  for  12  consecutive 
months  immediately  preceding  the  time 
when  the  assertion  of  residence  is  made, 
and  had  not  claimed  residency  in 
another  community,  state,  territory,  or 
country. 

An  individual  who  receives  IFQ 
derived  from  QS  held  by  a  CQE  may  not 
designate  a  skipper  to  fish  the 
community  IFQ,  instead  that  individual 
must  be  onboard  the  vessel  when  the 
IFQ  is  being  fished.  The  Council 
recommended  this  requirement  to  help 
ensure  that  the  potential  benefits  of  QS 
held  by  communities  would  be  realized 
by  resident  fishermen  of  those 
communities  and  not  leased  outside  the 
communities. 

Individuals  who  hold  leases  of  IFQ 
from  communities  would  be  considered 
to  be  IFQ  permit  holders  and  would  be 
subject  to  the  regulations  that  govern 
other  permit  holders,  including  the 
payment  of  annual  fees  as  required 


under  50  CFR  679.45,  unless  noted 
otherwise  in  this  proposed  rule. 

(c)  Sale  Restrictions 

Certain  restrictions  would  apply  to 
the  transfer  of  QS  held  by  a  CQE  on 
behalf  of  a  community.  A  CQE  is 
restricted  to  sell  its  QS  to  generate 
revenues  to  improve,  sustain,  or  expand 
the  opportunities  for  community 
residents  to  participate  in  the  IFQ 
halibut  and  sablefish  fisheries.  Tbese 
restrictions  are  designed  to  ensure  that 
the  goals  of  the  program  are  met.  NMFS 
would  approve  the  transfer  of  QS  held 
by  a  CQE  on  behalf  of  a  community  only 
if  the  community  for  which  the  CQE 
holds  the  QS  authorizes  that  transfer. 
This  authorization  may  be  in  the  form 
of  a  signature  from  a  authorized 
representative  of  the  governing  body  of 
the  eligible  community  for  QS  transfers 
on  the  Approval  of  Transfer  form.  The 
purpose  of  this  authorization  is  to 
ensure  that  the  community  is  fully 
aware  of  the  transfer  because  certain 
restrictions  apply  to  future  transfers  if 
the  transfer  of  QS  is  for  a  reason  other 
than  to  sustain,  improve,  or  expand  the 
program  (i.e.,  the  CQE  would  be 
prohibited  from  holding  QS  on  behalf  of 
that  community  for  a  period  of  three 
years  and  the  CQE  must  divest  itself  of 
all  QS  held  on  behalf  of  that 
community). 

This  proposed  action  would  also 
provide  an  opportunity  for  a  CQE  to 
transfer  QS  to  dissolve  the  CQE:  or  as 
a  result  of  a  court  order,  operation  of 
law,  or  as  part  of  a  security  agreement. 
These  provisions  are  allowed  to  account 
for  diose  cases  in  which  a  CQE  is  no 
longer  capable  of  representing  an 
eligible  community  and  seeks  to  divest 
itself  of  QS  holdings  in  order  to  provide 
an  opportunity  for  another  non-profit  to 
form  and  seek  approval  as  a  CQE  for  a 
community.  Transfers  that  are  required 
as  a  result  of  a  court  order,  operation  of 
law,  or  as  part  of  a  security  requirement 
would  be  authorized  under  this 
proposed  action.  These  forms  of 
transfers  are  authorized  under  the 
existing  IFQ  program.    • 

During  Council  deliberations,  NMFS 
indicated  that  the  enforcement  and 
monitoring  mechanism  for  these  transfer 
provisions  would  be  limited.  The  EA/ 
RIR/IRFA  prepared  by  the  Council  (see 
ADDRESSES)  notes  these  concerns.  Rather 
than  requiring  an  extensive  monitoring 
and  auditing  program  for  each  transfer 
of  QS,  NMFS  would  rely  on  the 
declaration  by  the  CQE  about  the 
purpose  of  the  transfer  of  any  QS  held 
on  behalf  of  a  conununity  and  the 
authorization  by  the  governing  body  of 
that  community  to  transfer  that  QS.  If 
subsequent  information  is  made 


available  to  NMFS  that  confirms  that  the 
transfer  of  QS  is  made  for  reasons,  other 
than  to  sustain,  improve,  or  expand  the 
opportunities  for  community  residents, 
then  NMFS  would  withhold  annual  IFQ 
permits  on  any  remaining  QS  held  by 
the  CQE  on  behalf  of  that  community 
and  would  disqualify  that  CQE  from 
holding  QS  on  behalf  of  that  community 
for  3  calendar  years  following  the  year 
in  which  final  agency  action  adopting 
that  determination  is  made. 

NMFS  would  not  impose  this 
restriction  until  the  CQE  had  received 
full  administrative  due  process, 
including  notice  of  the  potential  action 
and  the  opportunity  to  be  heard.  An 
initial  administrative  determination 
(LAD)  proposing  an  adverse  action 
would  only  become  final  agency  action 
if  the  CQE  failed  to  appeal  the  IAD 
within  60  days,  or  upon  the  effective 
date  of  the  decision  issued  by  the  Office 
of  Administrative  Appeals.  The 
procedures  for  appeal  are  provided  at  50 
CFR  679.43. 

The  3-year  restriction  was 
recommended  by  the  Council  because 
the  Council  did  not  intend  for  this 
program  to  provide  a  mechanism  for 
speculating  in  the  QS  market  or  using 
potential  assets  to  fund  other  unrelated 
projects  but  intended  to  encourage  the 
long-term  participation  of  fisher\' 
dependent  communities  in  the  IFQ 
Program.  The  public  is  encouraged  to 
comment  specifically  on  these  transfer 
restrictions,  the  administrative  process 
that  would  be  established  to  monitor 
these  requirements,  and  the 
enforcement  of  these  restrictions. 

6.  Joint  and  Several  Liability  for 
Violations 

Both  the  CQE  and  the  individual 
fisherman  to  whom  the  CQE  leases  its 
IFQ  will  be  considered  jointly  and 
severally  liable  for  any  IFQ  fishery 
violation  committed  while  the 
individual  fisherman  is  in  the  process  of 
fishing  the  leased  IFQ.  This  joint  and 
several  liability  is  analogous  to  the  joint 
and  several  liability  currently  imposed 
on  IFQ  permit  holders  and  any  hired 
skippers  fishing  the  permit  holders'  IFQ. 

7.  Administrative  Oversight 

Implementing  this  proposal  would 
require  that  NMFS:  (1)  review 
applications  of  eligibility  for  non-proftt 
entities  seeking  to  be  qualified  as  a  CQE 
for  a  particular  community  and  certif\' 
eligible  CQEs:  and  (2)  review  an  annual 
report  detailing  the  use  of  QS  and  IFQ 
by  the  CQE  and  commiuiity  residents. 
These  reviews  ensure  that  the  CQEs  are 
adequately  representing  the 
communities  and  that  the  program  is 
meeting  the  goals  established  by  the 
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Council.  If  a  CQE  fails  to  provide  a 
completed  annual  report  to  NMFS  for 
each  community  that  it  represents,  then 
that  CQE  would  be  deemed  ineligible  to 
use  the  IFQ  resulting  from  that  QS  on 
behalf  of  that  community  until  a 
complete  annual  report  is  received. 
Before  becoming  a  Final  Agency  Action, 
any  such  determination  bv  NMFS  may 
be  appealed  through  the  administrative 
appeals  process  described  under  the  IFQ 
Program  (50  CFR  679.43) 

Each  non-profit  entity  applying  to 
become  a  CQE  would  have  to  provide 
NMFS  with  the  follovvuig; 

(1)  Its  articles  of  incorporation  as  a 
non-profit  entitv  under  the  laws  of  the 
State; 

(2)  .A  statement  designating  the 
community,  or  communities, 
represented  by  that  C;QE; 

(3)  Management  organization; 

(4)  A  detailed  statement  describing 
the  procedures  that  will  be  used  to 
determine  the  distribution  nf  IFQ  to 
residents  of  each  communitv 
represented  by  that  CQE;  and 

(5)  A  statement  of  support  and 
accountabilitv  of  the  non-profit  entitv  to 
that  community  from  a  governing  body 
representing  each  community 
represented  by  the  CQE. 

During  Council  deliberations,  the 
State  noted  that  it  would  like  to  have  an 
opportunitv  to  provide  NMFS  with 
comments  on  applications  by  non-profit 
entities  seeking  to  become  CQEs  NMFS 
will  provide  the  State  with  a  copy  of  the 
applications.  The  State  will  have  a 
period  of  30  davs  to  provide  comments 
to  NMFS  after  they  are  received.  NMFS 
will  consider  these  comments  before 
certihing  a  non-profit  entitv  as  a  CQE. 
This  opportunity  for  comment  does  not 
diminish  the  authority  of  NMFS  to 
administer  these  regulations  and  certif\' 
CQEs.  but  does  provide  an  opportunitv 
for  the  State  to  provide  comments  on 
the  applications.  NMFS  will  review  all 
applications  for  completeness.  Those 
applications  that  are  not  complete 
would  be  returned  to  the  applicant  for 
revision.  This  proposed  action  does  not 
establish  a  limit  on  the  amount  of  time 
that  a  non-profit  would  have  to  correct 
deficiencies  in  an  application. 

To  minimize  potential  conflicts  that 
mav  exist  among  non-profit  entities 
seeking  qualification  as  a  CQE.  NMFS 
would  not  consider  a  recommendation 
from  a  community  governing  body 
supporting  more  than  one  non-profit 
entitv  to  hold  QS  on  behalf  of  that 
community.  The  specific  communitv 
governing  body  that  would  be  relied  on 
to  make  a  recommendation  would 
recommend  a  non-profit  entity  would 
var\'  depending  on  the  governance 
structure  of  the  particular  community. 


The  Council  intended  that  any  CQE 
establish  that  it  is  accountable  to  the 
communitv  that  it  would  seek  to 
represent.  Bv  establishing  a  requirement 
that  a  specific  governing  body  within  a 
communitv  provide  a  recommendation 
supporting  a  CQE.  this  proposed  rule 
would  establish  a  clear  link  between  the 
governing  bodv  that  represents  that 
f:(minuinitv  anti  the  CQE.  Allowing 
multiple  non-profits  to  apply  as  CQEs 
for  a  singlv  community  would  require 
additional  review  by  NMFS  to  ensure 
accountabilitv.  Additionally,  it  would 
be  difficult  to  establish  specific:  criteria 
that  would  establish  a  clear 
accountability  or  lack  of  accountability. 
The  Council  did  not  intend  that  this 
proposed  actitm  would  serve  the 
interests  of  a  small  number  of 
individuals  within  a  given  community 
who  may  choose  to  form  a  corporate 
entitv  to  narrowly  represent  their 
interests.  The  specific  linkage  to  specific 
recognized  governing  bodies  within  a 
communitv  minimized  'he  need  for 
additional  administrative  oversight  to 
ensure  accountability  to  a  community 
and  provides  a  clear  nexus  between  the 
(^QE  and  the  communitv  members  it  is 
intended  to  represent  bv  holding  QS  on 
behalf  of  that  community. 

Communities  incorporated  as 
municipalities.  For  a  community  that  is 
incorporated  as  a  municipality  under 
State  statutes,  the  City  Council  would 
recommend  the  non-profit  entity  to 
serve  as  the  CQE. 

Communities  represented  by  tribal 
governments  For  those  communities 
that  are  not  incorporated  as 
municipalities  but  that  are  represented 
bv  a  tribal  government  recognized  by 
the  Secretary  of  the  Interitjr.  the  tribal 
governing  bodv  would  recommend  the 
non-profit  entity  to  serve  as  the  CQE. 

Commimities  represented  by  a  non- 
profit cssociation.  For  those 
communities  that  are  not  incorporated 
as  a  municipalitv.  and  that  are  not 
represented  bv  a  tribal  government,  the 
commuiiit\  non-profit  association  that 
has  an  (established  relationship  as  the 
governmental  boiiy  recognized  by  the 
State  for  purposes  of  governmental 
functions  would  recommend  the  non- 
profit entity  to  serve  as  the  CQE  for  that 
community. 

Communities  without  governing 
bodies  Those  communities  that  are  not 
incorporated  as  a  municipality,  or 
represented  by  a  tribal  government 
recognized  bv  the  Bureau  of  Indian 
Affairs,  and  that  do  not  have  a 
community  non-profit  association 
recognized  by  the  State  for  purposes  of 
governmental  functicms.  would  not  be 
eligible  to  recommend  a  non-profit 
entity  to  hold  QS  on  its  behalf  until  a 


representative  governing  entity  was 
formed  (e.g.,  the  community 
incorporated  as  a  municipality,  was 
represented  by  a  tribal  government 
recognized  by  the  Bureau  of  Indian 
Affairs,  or  a  community  non-profit 
association  was  formed  and  recognized 
by  the  Alaska  Department  of 
Community  and  Economic 
Development).  NMFS  would  consult 
with  the  State  to  determine  if  a 
community  non-profit  association  is 
formed,  and  that  it  adequately 
represents  the  interests  of  the 
communitv  before  that  community  non- 
profit association  could  recommend  a 
CQE  to  hold  QS  on  behalf  of  that 
community. 

This  requirement  would  ensure  that 
anv  communities  that  do  not  have  a 
governmental  structure  form  such  a 
structure  prior  to  being  allowed  to 
recommend  a  specific  non-profit  entity 
as  a  CQE.  This  requirement  is  expected 
to  affec*  only  two  of  the  42  eligible 
communities  recommended  by  the 
Council:  Halibut  Cove  and  Meyers 
Chuck.  Neither  of  these  communities 
possess  any  of  the  governmental  bodies 
described  above.  These  communities 
could  establish  community  non-profit 
associations  and  have  those  entities 
reviewed  by  the  State  prior  to 
recommending  a  CQE.  This  requirement 
is  determined  to  be  adequate  to  ensure 
that  any  non-profit  designated  as  a  CQE 
for  these  communities  represents  the 
interests  of  the  residents  of  those 
communities.  The  public  is  encouraged 
to  comment  on  this  particular  aspect  of 
this  proposed  rule. 

Establishing  that  only  one  CQE  to 
represent  the  interests  in  a  given 
communitv  would  reduce  potential 
conflicts  and  reduce  administrative 
burdens.  This  requirement  would  not 
undermine  a  community's  ability  to 
access  QS  and  would  ensure  that  an 
entity  seeking  authorization  to  hold  QS 
on  behalf  of  a  community  is  reviewed 
bv  the  appropriate  governing  body 
w  ithin  that  community  before  it  is 
certified  by  NMFS.  The  definition  for 
"eligible  community"  is  revised  by 
redesignating  the  existing  paragraph  as 
paragraph  (1)  for  purposes  of  the  CDQ 
Program  and  by  adding  a  new  paragraph 
(2)  for  purposes  of  the  IFQ  Program. 

(a)  Annual  Report. 

NMFS  would  require  each  CQE  to 
submit  an  annual  report  by  January  31 
to  NMFS  and  to  the  governing  body  for 
each  community  represented  by  the 
CQE,  detailing  the  use  of  QS  and  IFQ  by 
the  CQE  and  community  residents 
during  the  previous  year's  fishing 
season.  That  annual  report  would 
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contain  the  following  information  for 
the  preceding  fishing  season: 

(1)  Identification  of  the  eligible 
community,  or  communities, 
represented  by  the  CQE  ; 

(2)  Total  amount  of  halibut  QS  and 
sablefish  QS  held  by  the  CQE  at  the  start 
of  the  calendar  year  and  at  the  end  of 
the  calendar  year; 

(3)  Total  amount  of  halibut  and 
sablefish  IFQ  leased  from  the  CQE; 

(4)  Names,  business  addresses,  and 
amount  of  halibut  and  sablefish  IFQ 
received  by  each  individual  to  whom 
the  CQE  leased  IFQ; 

(5)  The  name,  ADF&G  vessel 
registration  number,  USCG 
documentation  nvunber,  length  overall, 
and  home  port  of  each  vessel  from 
which  the  IFQ  leased  from  community 
owned  QS  was  fished; 

(6)  The  names,  and  business 
addresses  of  those  individuals 
employed  as  crew  members  when 
fishing  the  IFQ  derived  from  the  QS 
held  by  the  CQE. 

(7)  A  detailed  description  of  the 
criteria  used  by  the  GQE  to  distribute 
IFQ  leases  among  eligible  community 
residents; 

(8)  A  description  of  efforts  made  to 
employ  crew  members  who  are  eligible 
community  residents  of  the  eligible 
community  aboard  vessels  on  which 
IFQ  derived  from  QS  held  by  a  CQE  is 
being  fished; 

(9)  A.  description  of  the  process  used 
to  sohcit  lease  applications  from  eligible 
community  residents  of  the  eligible 
community  on  whose  behalf  the  CQE  is 
holding  QS; 

(10)  The  names  and  business 
addresses  and  amount  of  IFQ  requested 
bv  each  individual  applying  io  receive 
IFQ  from  the  CQE; 

(n)  Any  changes  in  the  bylaws  of  the 
CQE,  board  of  directors,  or  other  key 
management  personnel; 

(12)  Copies  of  minutes  and  other 
relevant  decision  making  documents 
from  CQE  board  meetings;  and 

(13)  The  number  of  vessels  that  fished 
for  IFQ  derived  from  QS  held  by  a  CQE. 

The  purpose  of  the  annual  report  is  to 
assist  NMFS  and  the  Council  to  assess 
the  performance  of  the  CQEs  in  meeting 
the  objectives  of  providing  for 
community-held  QS.  The  Council 
expressed  its  intent  that  the  use  of 
community  QS  would  be  reviewed  5 
years  after  the  effective  date  of 
implementing  the  regulations.  The 
Council  may  use  the  annual  reports  in 
this  review.  In  particular,  the  Council 
wished  to  evaluate  the  distribution  of 
IFQ  leases  within  a  community,  the  use 
of  IFQ  by  local  crew  members,  and  the 
percentage  of  IFQ  resulting  from 
community-held  QS  that  is  fished  on  an 


annual  basis.  This  annual  report  would 
also  be  provided  to  the  governing  body 
of  each  community  represented  by  the 
CQE.  This  would  assist  the  governing 
body  and  residents  of  that  community 
in  reviewing  the  activities  of  the  CQE 
relative  to  that  community. 

Submitting  the  annual  report  by 
January  31  would  provide  NMFS 
adequate  time  to  review  the  annual 
report  before  issuing  annual  IFQ  to  the 
CQE  at  the  beginning  of  the  IFQ  fishing 
season  and  would  provide  an 
opportunity  for  NMFS  to  indicate  to  the 
CQE  any  deficiencies  that  may  exist  in 
the  annual  report  and  allow  that  CQE 
time  to  make  corrections. 

The  Council  also  requested  that  the 
communities  provide  information  on 
the  location  of  landings  and  other 
biological  data  to  assess  the  distribution 
of  landings  that  occur.  These  data  are 
routinely  reported  on  the  State  Fish 
Ticket  and  IFQ  landing  reports  and  can 
be  summarized  by  NMFS.  CQEs  would 
not  be  expected  to  have  access  to  these 
records.  NMFS  routinely  collects 
specific  information  on  the  transfer  of 
QS  as  part  of  transfer  applications. 
Therefore,  NMFS  can  collect  several 
components  of  the  annual  report  and 
provide  them  to  the  Council  and  the 
communities  as  requested.  Specifically. 
NMFS  can  provide  directly  to  the 
Council  or  any  of  the  CQEs  items  1 
through  4  and  item  13,  as  described 
above.  The  CQEs  may  wish  to 
incorporate  this  information  in  the 
aimual  report  provided  to  the  Council 
and  the  community  governing  body. 
This  proposed  rule  does  not  require  that 
the  CQEs  collect  this  information 
separately. 

If  a  CQE  fails  to  submit  a  timely  and 
complete  annual  report,  or  if  other 
information  indicates  that  the  CQE  is 
not  adhering  to  the  procedures  for 
distributing  or  managing  QS  and  IFQ  on 
behalf  of  a  community  as  established 
under  its  application  and  these 
regulations,  then  NMFS  would  initiate 
an  administrative  action  to  suspend  the 
ability  of  that  CQE  to  transfer  QS  and 
IFQ,  and  to  receive  additional  QS  by 
transfer.  This  action  would  be 
implemented  consistent  with  the 
administrative  review  procedures 
provided  at  50  CFR  679.43.  Also,  a  CQE 
would  be  subject  to  enforcement  actions 
for  violating  regulations.  Because  of  the 
significant  impacts  these  restrictions 
can  impose  on  a  community  for  which 
the  CQE  holds  QS,  communities  are 
encouraged  to  carefully  monitor  the 
actions  of  a  CQE  and  to  provide  a 
mechanism  to  ensure  that  the  CQE  acts 
in  the  best  interest  of  that  community 
and  fulfills  all  the  requirements 
established  in  its  application  for 


eligibility  and  the  regulations  for  this 
program. 

Effect  of  this  Action 

Assuming  that  CQEs  are  formed  and 
enter  the  QS  market,  this  action  could 
affect  the  distribution  of  halibut  and 
sablefish  QS  and  the  associated  IFQ 
throughout  the  GOA.  Specifically,  by 
enabling  non-profit  entities  to  hold  QS, 
some  QS  may  shift  from  existing  QS 
holders  to  these  new  eligible  non-profit 
entities.  No  data  exist  to  predict  the 
source  of  the  QS  that  would  be 
purchased  by  CQEs,  the  amount  that 
would  be  purchased  by  CQEs,  or  the 
specific  fishing  activities  of  those 
individuals  that  lease  IFQ  from  the 
CQEs.  Because  the  potential  effects  of 
this  proposed  rule  are  unknown,  the 
Council  proposed  limits  on  the  amount 
of  QS  that  each  community  may  hold 
individually  and  in  the  aggregate. 

This  action  would  not  increase  the 
overall  harvests  of  either  the  halibut  or 
sablefish  resource.  The  amount  of 
halibut  and  sablefish  available  for 
harvest  would  not  be  affected  by  this 
proposed  rule  and  would  remain 
limited  by  the  annual  catch  limit 
established  for  halibut  by  the  IPHC  and 
the  annual  TAC  for  sablefish  established 
by  the  Council. 

Although  this  action  may  affect  the 
distribution  of  harvests  within  the 
sablefish  and  halibut  management  areas, 
the  potential  effect  of  this  redistribution 
of  effort  is  unknown. 

Some  effect  on  the  price  of  QS  could 
be  expected.  Authorizing  new  entities  to 
enter  the  QS  market  could  increase  the 
competition  for  QS  and  could  result  in 
elevated  prices.  However,  the  effect  of 
this  potential  competition  on  the  market 
value  of  QS  is  unknown. 

Nothing  in  this  proposed  rule  is 
expected  to  undermine  existing 
management  measures  designed  to 
prevent  overfishing  or  increase  the 
bycatch  of  non-target  species.  The  intent 
of  this  proposal  is  to  expand  the 
opportunity  for  fishermen  in  remote 
fishing  communities  to  harvest 
commercial  halibut  and  sablefish.  Any 
possible  effect  on  local  stock  abundance 
would  depend  on  the  amount  of  QS 
purchased  and  the  actual  fishing 
locations  of  the  IFQ  lessees,  as 
compared  to  the  current  distribution  of 
fishing  effort.  No  effect  on  the  overall 
stock  abundance  would  be  expected. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  Executive  Order  12866. 

Tne  Council  and  NMFS  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  that  describes  the  impact  this 
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proposed  rule,  if  adopted,  would  have 
on  small  entities.  The  IRFA  considered 
two  alternatives.  The  first  alternative  is 
the  status  quo  alternative  in  which  only 
qualified  persons,  as  defined  under 
current  Federal  regulations,  would  be 
eligible  to  hold  QS.  The  second 
alternative  would  allow  eligible 
communities  in  the  GOA,  as  defined  in 
this  proposed  action,  to  hold  halibut 
and  sablefish  QS  for  use  by  residents  of 
those  eligible  communities.  The  second 
alternative  would  address  concerns 
noted  in  the  IRFA  regarding  the  lack  of 
initially  issued  Q.S  and  the  loss  of  QS  in 
remote,  fishery-dependent  GOA 
communities  and  thus,  address  negative 
impacts  sustained  by  these  communities 
through  loss  of  participation  in  the  IFQ 
fisheries  that  would  continue  under  the 
status  quo.  This  action  propo.ses  to 
implement  the  second  alternative 
considered  in  the  IRFA. 

As  of  December  31.  2001,  the  most 
recent  year  for  which  data  are  available 
for  analvsis,  NMFS  records  show  1 ,534 
halibut  QS  holders  in  Area  2C.  2,047  QS 
holders  in  3A,  and  585  QS  holders  in 
Area  3B.  Similarly,  as  of  December  31, 
2001.  NMFS  data  indicate  486  sablefish 
QS  holders  in  the  Southeast  Area,  300 
QS  holders  in  the  West  Yakutat  Area, 
442  QS  holders  in  the  Central  Gulf  Area, 
and  177  QS  holders  in  the  Western  Gulf 
Area.  All  of  these  QS  holders  could  be 
considered  small  entities  for  purposes  of 
the  Regulatory  Flexibility  Act  (RFA). 
The  proposed  rule  could  impact  the 
estimated  860  registered  commerrual 
halibut  buyers  participating  in  the 
commercial  halibut  and  sablefish  IFQ 
program,  many  of  which  are  small 
entities.  Also  classified  as  small  entities 
under  the  RFA  are  the  42  communities 
that  would  qualif\'  as  eligible  to 
participate  in  the  IFQ  Program  as  small 
government  jurisdictions  with  fewer 
than  50,000  residents 

Analvsis  of  the  proposed  action 
indicates  no  adverse  impact  on  small 
entities  from  this  action.  This  action 
does  not  reallocate  QS  avvav  from 
existing  QS  holders.  The  potential 
adverse  effects  of  this  proposed  action 
would  be  limited  to  the  potential 
increase  in  competition  whic:h  may  exist 
between  CQEs,  existing  QS  holders,  and 
new  entrants  in  the  QS  market.  This 
competition  could  increase  the  market 
price  of  QS  for  all  persons  seeking  to 
purchase  QS.  No  data  exist  to  determine 
if  this  potential  increase  in  QS  price 
would  occur,  or  if  it  would  disadvantage 
existing  QS  holders  or  new  entrants 
relative  to  CQEs. 

The  abilitv  of  CQEs  to  compete  in  the 
QS  market  is  limited  by  3  factors:  Their 
access  to  capital,  the  amount  of  QS 
available  on  the  market,  and  the 


cumulative  u.se  cap.  The  cap  limits 
CQEs  to  holding  a  maximum  of  3 
percent  of  the  total  halibut  and  sablefish 
QS  in  each  IFQ  regulatory  area  per  year, 
for  a  total  of  2 1  percent  of  the  total 
halibut  and  sablefish  QS  in  each  IFQ 
regulatory  area  in  the  i;()A.  Limiting  the 
arnount  of  QS  that  communities  can 
purchase  each  year  would  mitigate  the 
effects  of  expanding  the  universe  of 
potential  new  participants  in  the  QS 
market. 

This  action  may  have  an  economic 
benefit  for  small  entities,  to  the  extent 
that  this  action  provides  additional 
fishing  opportunities  to  rural  fishermen. 
The  benefit  is  largely  due  to  the 
redistribution  of  fishing  opportunities, 
and  IS  primarily  a  social  benefit,  not  a 
strictlv  economic  benefit.  However,  the 
potential  economic  benefits  of  this 
possibility  can  not  now  be  measured  or 
estimated. 

Net  benefits  cannot  be  quantified 
because  of  the  importance  of  non- 
market  social  costs  and  benefits  in  the 
proposed  action.  The  sale  of  QS  to  the 
CQEs  will  increase  the  revenues  of  some 
communitv  members  who  may  wish  to 
exit  the  fisherv,  or  redirect  capital  into 
other  industries  within  the  larger 
communities  incurring  a  net  loss  of  QS. 
To  the  extent  that  residents  within 
larger  communities  t:urrently  hold 
proportionally  more  quota  shares,  these 
residents,  and  presumably  the 
communities  where  they  live,  will 
benefit  from  the  compensation  received 
by  the  sale  of  quota,  otherwi.se  they 
would  not  voluntarily  choo.se  to  sell. 
Although  the  Council  and  NMFS  do  not 
anticipate  that  this  rule  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  they  are 
unable  to  state  this  with  c:ertainty  and 
therefore  prepared  an  IRFA. 

This  proposed  rule  contains 
(ollectiiin-of- information  requirements 
subject  to  the  Paperwork  Reduction  Act 
(PR.M.  The  following  requirement  and 
estimated  response  time  has  been 
approved  bv  OMB  under  control 
number  0648-0272:  2  hours  for 
Application  for  Transfer  Eligibility 
Certificate  (TEC). 

The  following  requiremenfs  have  been 
submitted  to  OMB  for  approval:  200 
hours  for  the  Application  to  Become  a 
CQE:  and  40  hours  for  the  CQE  annual 
report;  2  hours  for  an  Application  for 
Transfer  of  QS  or  IFQ:  30  minutes  for 
Approval  of  Transfer  of  QS  from 
Governing  Bodv;  and  10  hours  for  a 
communitv  petition  for,  and  State 
comments  on.  forming  a  governing 

bodv. 

The.se  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 


maintaining  the  data  needed, 
completing  and  reviewing  the  collection 
of  information,  and  sending  the  initial 
application  to  NMFS  to  become  a  CQE. 
and  sending  the  annual  report  to  NMFS 
and  the  community  governing  body  of 
the  community  that  the  CQE  represents. 

Public  comment  is  sought  regarding: 
whether  this  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  burden  estimate: 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
on  these  or  any  other  aspects  of  the 
collection  of  information  to  Sue 
Salveson,  Assistant  Regional 
Administrator  for  Sustainable  Fisheries, 
at  the  ADDRESSES  above,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB  facsimile  or  email  at  the 
ADDRESSES  above. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA.  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

There  are  no  duplicative,  overlapping, 
or  conflicting  Federal  rules  associated 
with  this  proposed  rule. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska.  Fisheries,  Recordkeeping  and 
reporting  requirements. 

l)dted:Oit(iber8,  200;i. 
Rebecca  Lent, 

Dfputv  Assistant  Administrator  for 
lirgiilaton-  Programs,  \ational  Marine 
Fisheries  Sen,'icf'. 

For  the  reasons  discussed  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  \¥>  U.S.C.  77:i  et  seq.  1801  et 
seq..  3ti31  et  seq..  Title  II  of  Division  C.  Pub. 
L.  105-277:  Sec.  3027.  Pub.  L.  10(>-31,  113 
Stat.  57,  If,  U.S.r,.  1540(f). 

2.  In  §  679.2.  the  definition  for 
"Eligible  community"  is  revised  and 
new  definitions  for  "Community  quota 
entity  (CQE)"  and  "Eligible  community 
resident"  are  added  in  alphabetical 
order  to  read  as  follows: 
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§679.2    Definitions. 

***** 

Community  quota  entity  (CQE):  (for 
purposes  of  the  IFQ  Program)  means  a 
non-profit  organization  that: 

(1)  Did  not  exist  prior  to  April  10, 
2002; 

(2)  Represents  at  least  one  eligible 
community  that  is  listed  in  Table  21  of 
this  part;  and, 

(3)  Has  been  approved  by  the  Regional 
Administrator  to  obtain  by  transfer  and 
hold  QS,  and  to  lease  IFQ  resulting  from 
the  QS  on  behalf  of  an  eligible 
community. 
***** 

Eligible  community  means: 

(1)  For  purposes  of  the  CDQprogram, 
a  community  that  is  listed  in  Table  7  to 
this  part  or  that  meets  all  of  the 
following  requirements: 

(i)  The  commimity  is  located  within 
50  nm  from  the  baseline  from  which  the 
breadth  of  the  territorial  sea  is  measured 
along  the  Bering  Sea  coast  from  the 
Bering  Strait  to  the  most  western  of  the 
Aleutian  Islands,  or  on  an  island  within 
the  Bering  Sea.  A  commimity  is  not 
eligible  if  it  is  located  on  the  GOA  coast 
of  the  North  Pacific  Ocean,  even  if  it  is 
within  50  lun  of  the  baseline  of  the 
Bering  Sea. 

(ii)  That  is  certified  by  the  Secretary 
of  the  Interior  pursuant  to  the  Native 
Claims  Settlement  Act  (Public  Law  92- 
203)  to  be  a  native  village. 

(iii)  Whose  residents  conduct  more 
than  half  of  their  current  commercial  or 
subsistence  fishing  effort  in  the  waters 
of  the  BSAI. 

(iv)  That  has  not  previously  deployed 
harvesting  or  processing  capability 
sufficient  to  support  substantial 
groundfish  fisheries  pcirticipation  in  the 
BSAI,  unless  the  community  can  show 
that  benefits  form  an  approved  CDP 
would  be  the  only  way  to  realize  a 
return  from  previous  investment.  The 
community  of  Unalaska  is  excluded 
under  this  provision. 

(2)  For  purposes  of  the  IFQ  program, 
a  community  that  is  listed  in  Table  21 
to  this  part,  and  that: 

(i)  Is  a  municipality  or  census 
designated  place  as  defined  in  the  2000 
United  States  Census  located  on  the 
GOA  coast  of  the  North  Pacific  Ocean; 

(ii)  Has  a  population  of  not  less  than 
20  and  not  more  than  1,500  persons 
based  on  the  2000  United  States  Census; 

(iii)  Has  had  a  resident  of  that 
community  with  at  least  one 
commercial  landing  of  halibut  or 
sablefish  made  diu-ing  the  period  from 
1980  through  2000,  as  documented  by 
the  State  of  Alaska  Commercial 
Fisheries  Entry  Commission;  and 


(iv)  Is  not  accessible  by  road  to  a 
conununity  larger  than  1,500  persons 
based  on  the  2000  United  States  Census. 
***** 

Eligible  community  resident  means, 
for  purposes  of  the  IFQ  Programi,  any 
individual  who: 

(1)  Is  a  citizen  of  the  United  States; 

(2)  Has  maintained  a  domicile  in  a 
nual  community  listed  in  Table  21  to 
this  part  for  the  12  consecutive  months 
immediately  preceding  the  time  when 
the  assertion  of  residence  is  made,  and 
who  is  not  claiming  residency  in 
another  community,  state,  territory,  or 
coiantry;  and 

(3)  is  an  IFQ  crew  member. 
***** 

3.  In  §679.5,  paragraph  (1)(8)  is  added 
to  read  as  follows: 

§679.5    Recordkeeping  and  reporting 
(R&R). 

***** 

(1)  *  *  * 

(8)  CQE  Annual  Report  for  an  Eligible 
Community.  By  Januar>'  31,  the  CQE 
shall  submit  a  complete  annual  report 
on  halibut  and  sablefish  IFQ  activity  for 
the  prior  fishing  year,  for  each 
community  represented  by  the  CQE  to 
the  Regional  Administrator,  National 
Marine  Fisheries  Service,  Post  Office 
Box  21668,  Jimeau.  AK  99802.  and  to 
the  governing  body  of  those 
communities  identified  in  Table  21  to 
this  part. 

(i)  A  complete  annual  report  contains 
the  following  information: 

(A)  Name,  ADF&G  vessel  registration 
number,  USCG  documentation  nimiber, 
length  overall,  and  home  port  of  each 
vessel  from  which  the  IFQ  leased  from 
QS  held  by  a  CQE  was  fished; 

(B)  Name  and  business  addresses  of 
individuals  employed  as  crew  members 
when  fishing  the  IFQ  derived  from  the 
QS  held  by  the  CQE; 

(C)  Detailed  description  of  the  criteria 
used  by  the  CQE  to  distribute  IFQ  leases 
among  eligible  community  residents; 

(D)  Description  of  efforts  made  to 
employ  crew  members  who  are  eligible 
community  residents  of  the  eligible 
community  aboard  vessels  on  which 
IFQ  derived  from  QS  held  by  a  CQE  is 
being  fished; 

(E)  Description  of  the  process  used  to 
solicit  lease  applications  from  eligible 
conununity  residents  of  the  eligible 
community  on  whose  behalf  the  CQE  is 
holding  QS; 

(F)  Names  and  business  addresses  and 
amount  of  IFQ  requested  by  each 
individual  applying  to  receive  IFQ  from 
the  CQE; 

(G)  Any  changes  in  the  bylaws  of  the 
CQE,  board  of  directors,  or  other  key 
management  personnel; 


(H)  Copies  of  minutes  and  other 
relevant  decision  making  documents 
from  CQE  board  meetings. 

(ii)  Additional  information  may  be 
submitted  as  part  of  the  annual  report 
based  on  data  available  through  NMFS. 
This  includes: 

(A)  Identification  of  the  eligible 
community,  or  communities, 
represented  by  the  CQE; 

(B)  Total  amount  of  halibut  QS  and 
sablefish  QS  held  by  the  CQE  at  the  start 
of  the  calendar  year  and  at  the  end  of 
the  calendar  year; 

(C)  Total  amount  of  halibut  and 
sablefish  IFQ  leased  from  the  CQE: 

(D)  Names,  business  addresses,  and 
amount  of  halibut  and  sablefish  IFQ 
received  by  each  individual  to  whom 
the  CQE  leased  IFQ; 

(E)  Number  of  vessels  that  fished  for 
IFQ  derived  from  QS  held  by  a  CQE. 
***** 

4.  In  §679.7,  paragraphs  (f)(16)  and 
(f)(17)  are  added  to  read  as  follows: 

§679.7    Prohibitions. 

***** 

(f)  *  *  * 

(16)  Hire  a  master  to  fish  for  IFQ 
halibut  or  IFQ  sablefish  that  is  derived 
from  QS  held  by  a  CQE. 

(1 7)  Process  IFQ  halibut  or  IFQ 
sablefish  onboard  a  vessel  on  which  a 
person  is  using  IFQ  derived  from  QS 
held  by  a  CQE. 
***** 

5.  In  §679.41,  paragraphs  (d)(1)  and 
(g)(1)  are  revised,  and  paragraphs 
(c)(10).  (e)(4),  (e)(5),  (g)(5)  through  (g)(8), 
and  (1)  are  added  to  read  as  follows: 

§  679.41     Transfer  of  quota  shares  and  IFQ. 

***** 

(c)  *  *  * 

(10)  If  the  person  applying  to  transfer 
or  receive  QS  or  IFQ  is  a  CQE,  the 
following  determinations  are  required 
for  each  eligible  community  represented 
by  that  CQE: 

(i)  An  individual  applying  to  receive 
IFQ  from  QS  held  by  a  CQE  is  an 
eligible  community  resident  of  the 
eligible  community  in  whose  name  the 
CQE  is  holding  QS; 

(ii)  The  CQE  applying  to  receive  or 
transfer  QS,  has  submitted  a  complete 
annual  report(s)  required  by  679.5  (1)(8) 
of  this  section; 

(iii)  The  CQE  applying  to  transfer  QS 
has  provided  information  on  the  reasons 
for  the  transfer  as  described  in 
paragraph  (g)(7)  of  this  section; 

(iv)  The  CQE  applying  to  receive  QS 
is  eligible  to  hold  QS  on  behalf  of  the 
eligible  commimity  in  the  halibut  or 
sablefish  regulatory  area  designated  for 
that  eligible  community  in  Table  21  to 
this  part;  and 
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(v)  The  CQE  applying  tu  receive  QS 
has  received  notificatidn  nf  approval  of 
eligibility  to  receive  QS/IFQ  tor  that 
community  a,s  described  m  paragraph 
(d)(1)  of  this  section. 

(d)  Eligibility  to  receive  QS  or  IFQ  hv 
trunsfer—{  1 )  Application  for  Eligibility. 

All  persons  applying  to  receive  QS  or 
IFQ  must  submit  an  Application  for 
Eligibility  to  Receive  QS/lFQ 
[Application  for  Eligibility),  containing 
accurate  information,  to  the  Regional 
Administrator,  except  that  an 
Application  for  Eligibility  to  Receive 
QS/IFQ  (Application  tor  Eligibility)  is 
not  required  if  a  complete  application  to 
become  a  CQE.  as  described  in 
paragraph  (1)(3)  of  this  section,  has  been 
approved  by  the  Regional  Administrator 
on  behalf  of  an  eligible  community  The 
Regional  .Administrator  will  not  approve 
a  transfer  of  IFQ  or  QS  to  a  person  until 
the  Application- for  Eligibility  for  that 
person  is  approved  bv  the  Regional 
Administrator.  The  Regional 
.Administrator  shall  provide  an 
.Application  for  Eligibilitv  form  to  any 
person  on  request. 
»         •         «         *         * 

(e)  •  *  • 

(4)  A  CQE  mav  not  purchase  or  use 
sablefish  QS  blocks  le>,s  than  or  equal  to 
the  number  of  QS  units  specified  in 
(e)(2)(i)  ihrough  (e)(2)(iv)  of  this  section, 

(5)  A  CQE  may  not  purchase  or  use 
halibut  QS  blocks  less  than  or  equal  to 
the  number  of  QS  units  spec:ified  in 
(e)(3)(i)  and  (e)(3)(ii)  of  this  section 

I,         *  »         *         * 

(g)  *  *  * 

(1)  Except  as  provided  in  paragraph 
(f).  paragraph  (g)(2).  or  paragraph  (1)  of 
this  section,  only  persons  who  are  IFQ 
crew  members,  or  who  were  initiallv 
issued  QS  assigned  to  vessel  categories 
B.  C.  or  D.  and  meet  the  eligibility 
requirements  in  this  section,  may 
receive  bv  transfer  QS  assigned  to  vessel 
categories  B.  C,  or  D.  or  tht'  IFQ 
resulting  from  it. 
***** 

(5)  a  CQE  may  not  hold  QS  in  halibut 
IFQ  regulatory  areas  2C  or  J.A  that  is 
assigned  to  vessel  category  D. 

(6)  Except  as  provided  by  paragraph 
(f)  of  this  section,  QS  held  by  a  CQE  on 
behalf  of  an  eligible  communitv  may  be 
used  onlv  by  an  eligible  community 
resident  of  that  eligible  communitv 

(7)  A  CQE  may  transfer  QS: 

(i)  To  generate  revenues  to  provide 
funds  to  meet  administrative  costs  for 
managing  the  community  QS  holdings; 

(ii)  To  generate  revenue  to  improve 
the  abilitv  of  residents  within  the 
communitv  to  participate  in  the  halibut 
and  sablefish  IFQ  fisheries; 

(iii)  To  generate  revenue  to  purchase 
QS  for  use  by  community  residents; 


(iv)  To  dissolve  the  CQE;  or 

(v)  As  a  result  of  a  court  order, 
operation  of  law.  or  as  part  of  a  security 
agreement 

(8)  If  the  Regional  Administrator 
determines  that  a  CQE  transferred  QS 
for  purposes  other  than  those  specifieil 
in  paragraph  (g)(7)  of  this  section,  then: 

(il  The  CQE  must  divest  itself  of  any 
remaining  QS  holdings  and  will  not  be 
eligible  to  receive  QS  by  transfer  for  a 
period  of  three  vears  after  the  date  of  the 
Regional  Administrator's  determination; 
and 

(ii)  The  Regional  .Admini.strator  will 
not  approve  a  (^QE  to  represent  the 
eligible  coniniunitv  in  whose  name  the 
CQE  transferred  quota  for  a  period  of 
three  vears  after  the  date  of  the  Regional 
Administrator's  detenu ination. 
***** 

(1)  Transfer  of  QS  to  CQEs.—(\]  Each 
eligible  community  must  designate  a 
CQE  to  transfer  and  hold  QS  on  behalf 
of  that  community. 

(2)  Each  eligible  community  may 
designate  only  one  CQE  to  hold  QS  on 
behalf  of  that  community  at  any  one 
time. 

(3)  Prior  to  initially  receiving  QS  by 
transfer  on  behalf  of  a  specific  eligible 
community,  a  non-profit  entity  that 
mtends  to  represent  that  eligible 
communitv  as  a  CQE  must  submit  a 
complete  application  to  become  a  CQE 
to  the  Regional  Administrator.  National 
Marine  Fisheries  Service.  Post  Office 
Box  21b(i8.  luneau,  AK  998U2.  The 
Regional  Administrator,  will  provide  a 
copv  to  the  Alaska  Department  of 
Communitv  and  Economic 
Development.  Commissioner.  P.O.  Box 

1  10809.  Juneau,  AK  99811-0809. 
Comments  by  the  State  of  Alaska  on  an 
applu  ation  to  become  a  C^QE  must  be 
submitted  to  the  NMFS.  P.O.  Box  21668. 
luneau.  AK  99802  within  30  days  of  the 
application  being  received  by  the  State. 
NMFS  will  consider  comments  received 
by  the  .Alaska  Department  of 
Community  and  Economic 
Development,  when  reviewing 
applications  for  a  non-profit  entitv  to 
become  a  I'QE.  A  complete  application 
to  become  a  CQE  consists  of: 

(i)  The  articles  of  incorporation  for 
that  non-profit  entity  in  the  State  of 
Alaska. 

(il)  A  statement  designating  the 
eligible  community,  or  communities, 
represented  In  th.it  non-profit  entity  for 
purposes  ol  holding  QS. 

(iii)  Management  organization 
information,  including: 

(.A)  The  bvlaws  of  the  mm-profit 
entit\; 

(B)  A  list  ot  kf\  personnel  of  the 
managing  organization  including  but 


not  limited  to:  the  board  of  directors, 
officers,  representatives,  and  any 
managers; 

(C)  A  description  of  the  organizational 
management  structure  of  the  non-profit 
including  resumes  of  management 
personnel,  including  the  name,  address, 
fax  number,  telephone,  email,  and  any 
other  contact  information  for  the  non- 
profit entity; 

(D)  A  description  of  how  the  non- 
profit entity  is  qualified  to  manage  QS 
on  behalf  of  the  eligible  community,  or 
communities,  it  is  designated  to 
represent,  and  a  demonstration  that  the 
non-profit  entity  has  the  management, 
technical  expertise,  and  ability  to 
manage  QS  and  IFQ;  and 

(E)  The  name  of  the  non-profit 
organization,  taxpayer  ID  number. 
NMFS  person  number,  permanent 
business  mailing  addresses,  name  of 
contact  persons  and  additional  contact 
information  of  the  managing  personnel 
for  the  non-profit  entity,  name  of 
community  represented  by  the  CQE, 
name  of  contact  for  the  governing  body 
of  the  community  represented,  date, 
name  and  notarized  signature  of 
applicant.  Notary  Public  signature  and 
date  when  commission  expires. 

(iv)  A  statement  describing  the 
procedures  that  will  be  used  to 
determine  the  distribution  of  IFQ  to 
residents  of  the  community  represented 
bv  that  CQE,  including: 

(A)  Procedures  used  to  solicit  requests 
from  residents  to  lease  IFQ;  and 

(B)  Criteria  used  to  determine  the 
distribution  of  IFQ  leases  among 
qualified  community  residents  and  the 
relative  weighting  of  those  criteria; 

(v)  A  statement  of  support  from  the 
governing  body  of  the  eligible 
communitv  as  that  governing  body  is 
identified  "in  Table  21  to  this  part.  That 
statement  of  support  is: 

(A)  A  resolution  from  the  City  Council 
or  other  official  governing  body  for 
those  eligible  communities  incorporated 
as  first  or  second  class  cities  in  the  State 
of  Alaska; 

(B)  A  resolution  from  the  tribal 
government  authority  recognized  by  the 
Bureau  of  Indian  Affairs  for  those 
eligible  communities  that  are  not 
incorporated  as  first  or  second  class 
cities  in  the  State  of  Alaska;  but  are 
represented  by  a  tribal  government 
authoritv  recognized  by  the  Secietan,'  of 
the  Interior; 

(C)  A  resolution  from  a  non-profit 
communitv  association,  homeowner 
association,  community  council,  or 
other  non-profit  entity  for  those  eligible 
communities  that  are  not  incorporated 
as  first  or  second  class  cities  in  the  State 
of  Alaska,  and  is  not  represented  by  a 
tribal  government  authority  recognized 


encjc 
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by  the  Bureau  of  Indian  Affairs.  The 
non-profit  entity  that  provides  a 
statement  of  support  must: 

(1)  Have  articles  of  incorporation  as  a 
non-profit  community  association, 
homeowner  association,  commimity 
council,  or  other  non-profit  entity; 

(2)  Have  an  established  relationship 
with  the  State  of  Alaska  Department  of 
Community  and  Economic  Development 
for  purposes  of  representing  that 
community  for  governmental  functions. 

(D)  If  an  eligible  community  is  not 
incorporated  as  a  first  or  second  class 
city  in  the  State  of  Alaska,  is  not 
represented  by  a  tribal  government 
authority  recognized  by  the  Secretary  of 
the  Interior,  and  does  not  have  a  non- 
profit community  association, 
homeowner  association,  community 
council,  or  other  non-profit  entity 
within  that  commimity  with  an 
established  relationship  with  the  Alaska 
Department  of  Community  and 
Economic  Development  for  purposes  of 
representing  that  community  for 
purposes  of  governmental  functions, 
then  NMFS  will  not  consider  any 
statement  from  a  non-profit  entity 
representing  that  community  until  that 
community: 

(J)  Is  incorporated  as  a  first  or  second 
class  city  in  the  State  of  Alaska; 

(2)  Establishes  a  tribal  government 
authority  recognized  by  the  Secretary  of 
the  Interior;  or 

(3)  Establishes  a  non-profit 
community  association,  homeowner 
association,  commimity  council,  or 
other  non-profit  entity  within  that 
community  that  meets  the  requirements 
established  in  paragraph  (l){3)(v)(E)  of 
this  section. 

(E)  If  a  community  described  under 
paragraph  (l)(3)(v)(D)  of  this  section 
establishes  a  non-profit  community 
association,  homeowner  association, 
community  council,  or  other  non-profit 
entity  within  that  community,  then 
NMFS  will  consider  any 
recommendations  from  this  entity  to 
support  a  particular  applicant  after 
reviewing: 

[1]  Petitions  from  residents  affirming 
that  the  non-profit  community 
association,  homeowner  association, 
community  council,  or  other  non-profit 
entity  within  that  community  represents 
the  residents  within  that  community; 
and 

[2]  Comments  from  the  State  of  Alaska 
Department  of  Community  and 
Economic  Development  on  the  articles 
of  incorporation  for  that  non-profit 
entity  and  the  ability  of  that  non-profit 
entity  to  adequately  represent  the 
interests  of  that  community  for  purposes 
of  governmental  functions. 


[3)  The  governing  body  of  an  eligible 
community  as  that  governing  body  is 
identified  in  Table  21  to  this  part,  must 
provide  authorization  for  any  transfer  of 
QS  by  the  CQE  that  holds  QS  on  behalf 
of  that  eligible  community  prior  to  that 
transfer  of  QS  being  approved  by  NMFS. 
This  authorization  must  be  submitted  as 
part  of  the  Application  for  Transfer. 
That  authorization  consists  of  a 
signature  on  the  Application  for 
Transfer  by  a  representative  of  the 
governing  body  that  has  been  designated 
by  that  governing  body  to  provide  such 
authorization  to  approve  the  transfer  of 
QS. 

6.  In  §679.42,  paragraphs  (a),  (f], 
{g)(l),  and  (h)  are  revised,  and 
paragraphs  (e)(3)  through  (e)(8).  and 
(i){4)  are  added  to  read  as  follows: 

§679.42    Limitations  on  use  of  OS  and  IFQ. 

(a)  IFQ  regulatory  area  and  vessel 
category.  (1)  The  QS  or  IFQ  specified  for 
one  IFQ  regulatory  area  must  not  be 
used  in  a  different  IFQ  regulatory  area. 

(2)  The  QS  or  IFQ  assigned  to  one 
vessel  category  must  not  be  used  to 
harvest  IFQ  species  on  a  vessel  of  a 
different  vessel  category,  except: 

(i)  As  provided  in  paragraph  (k)  of 
this  section  (processing  fish  other  than 
IFQ  halibut  and  IFQ  sablefish); 

(ii)  As  provided  in  §  679.41  (i)(l)  of 
this  part  (CDQ  compensation  QS 
exemption); 

(iii)  IFQ  derived  from  QS  held  by  a 
CQE  may  be  used  to  harvest  IFQ  species 
from  a  vessel  of  any  length. 

(3)  Notwithstanding  §  679.40(a)(5)(ii) 
of  this  part,  IFQ  assigned  to  vessel 
Category  B  must  not  be  used  on  any 
vessel  less  than  or  equal  to  60  ft  (18.3 
m)  LOA  to  harvest  IFQ  halibut  in  IFQ 
regulatory  area  2C  or  IFQ  sablefish  in 
the  regulatory  area  east  of  140  degrees 
W.  long,  unless  such  IFQ  derives  from 
blocked  QS  units  that  result  in  IFQ  of 
less  than  5.000  lb  (2.3  mt),  based  on  the 
1996  TAC  for  fixed  gear  specified  for  the 
IFQ  halibut  fishery  and  the  IFQ 
sablefish  fishery  in  each  of  these  two 
regulatory  areas. 
***** 

(e)  *  *  * 

*  *  *  *  » 

(3)  No  CQE  may  hold  sablefish  QS  in 
the  IFQ  regulatory  areas  of  the  Bering 
Sea  subarea  and  the  Aleutian  Islands 
subareas. 

(4)  No  CQE  may  hold  more  than 
3,229,721  units  of  sablefish  QS  on 
behalf  of  any  single  eligible  community. 

(5)  In  the  IFQ  regulatory  area  east  of 
140  degrees  W.  long.,  no  CQE  may  hold 
more  than  688,485  units  of  sablefish  QS 
for  this  area  on  behalf  of  any  single 
eligible  community. 


(6)  In  the  aggregate,  all  CQEs  are 
limited  to  holding  a  maximum  of  3 
percent  of  the  total  QS  in  those  IFQ 
regulatory  areas  specified  in 
§679.41(e)(2)(i)  through  (e)(2)(iv)  of  this 
part  for  sablefish  in  the  first  calendar 
year  implementing  the  regulation  in  this 
section.  In  each  subsequent  calendar 
year,  this  aggregate  limit  on  all  CQEs 
shall  increase  by  an  additional  3  percent 
in  each  IFQ  regulatorv  area  specified  in 
§  679.41(e)(2)(i)  through  (e)(2)(iv)  of  this 
part  up  to  a  maximum  limit  of  21 
percent  of  the  total  QS  in  each 
regulatory  area  specified  in  Section 
679.41(e)'(2)(i)  through  (e)(2)(iv)  of  this 
part  for  sablefish. 

(7)  No  individual  that  receives  IFQ 
derived  from  sablefish  QS  held  by  a 
CQE  may  hold,  individually  or 
collectively,  more  than  50,000  pounds 
(22.7  mt)  of  IFQ  sablefish  derived  from 
any  sablefish  QS  source. 

(8)  A  CQE  receiving  category  B,  or  C 
sablefish  QS  through  transfer  may  lease 
the  IFQ  resulting  from  that  QS  only  to 
an  eligible  community  resident  of  the 
eligible  community  on  whose  behalf  the 
QS  is  held. 

(f)  Halibut  QS  use.  (1)  Unless  the 
amount  in  excess  of  the  following  limits 
was  received  in  the  initial  allocation  of 
halibut  QS,  no  person,  individually  or 
collectively,  may  use  more  than: 

(i)  IFQ  Regulatory  area  2C.  599.799 
units  of  halibut  QS. 

(ii)  IFQ  regulatory  area  2C,  3A,  and 
SB.  1,502.823  units  of  halibut  QS. 

(iii)  IFQ  regulatory  area  4A,  4B,  4C, 
4D,  and  4E.  495,044'  units  of  halibut  QS. 

(2)  No  CQE  may  receive  an  amount  of 
halibut  QS  on  behalf  of  any  single 
eligible  community  which  is  more  than: 

(i)  IFQ  Regulatory  area  2C.  599,799 
units  of  halibut  QS. 

(ii)  IFQ  regulatory-  area  2C,  3A,  and 
3B.  1.502,823  units' of  halibut  QS. 

(3)  No  CQE  may  hold  halibut  QS  in 
the  IFQ  regulator.'  areas  4A.  4B,  4C.  4D. 
and  4E. 

(4)  A  CQE  representing  an  eligible 
community  may  receive  by  transfer  or 
use  QS  only  in  the  IFQ  regulator>'  areas 
designated  for  that  species  and  for  that 
eligible  community  as  described  in 
Table  21  to  this  part. 

(5)  In  the  aggregate,  all  CQEs  are 
limited  to  holding  a  maximiun  of  3 
percent  of  the  total  QS  in  those  IFQ 
regulatory  areas  specified  in 
§679.41(e)(3)(i)  through  (e)(3)(iii)  of  this 
part  for  halibut  in  the  first  calendar  year 
implementing  the  regulation  in  this 
section.  In  each  subsequent  calendar 
year,  this  aggregate  limit  on  all 
community  quota  entities  shall  increase 
by  an  additional  3  percent  in  each  IFQ 
regulator}'  area  specified  in 
§679.41(e)(3)(i)  through  (e)(3)(iii)  of  this 
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p^Tl^^imit^hainn^e  up  to  a  n-gulatorv  aroa  and  no  more  than  hve  the  hxed  gear  TAG  of  sablefish  for  this 

maximum  limit  of  21  percent  of  thMntal  bin,  ks  of  .ahlefish  QS  in  anv  IFQ  area. 

OS  in  each  rec'ulatorv  area  specified  in  reguiatorv  area  on  behalf  of  anv  eligible  (ii)  No  vessel  may  be  used,  during  any 

^679  41(e)(3Ki)  through  (e)(3)(iu)  to  this  ,  nmmunitv  fishing  year,  to  harvest  more  than 

par^  for  halibut.  .....  50,000  pounds  (22.7  mt)  of  IFQsablerish 

(6)  No  individual  that  rec  ei\es  IFQ               (h)  Vessel  luniUitmn.  { 1 )  Halibut  No  from  anv  sablefish  QS  source  it  that 
derived  from  halibut  QS  held  bv  a  CQV.  ,.,.,,^1  ^.^^,  he  use.l,  durum  anv  fishing  vessel  is  used  to  harvest  IFQ  sabletish 
may  hold,  individuallv  nr  collet  tivplv,  ^,.,^r,  tn  harvest  more  than  one-half  derived  from  sablefish  QS  held  by  a 
more  than  50.000  pounds  (22  7  mt)  ut  prii  ent  lA  the  ( umbined  ti)tal  c:atch  GQE. 

IFQ  halibut  derived  from  anv  halibut  QS  j,,,jit^  ,,(  halibut  for  IFQ  reguiatorv  areas          (3)  A  person  who  receives  an 

source  2C.  3A.  .3B.  4.\.  4B.  4(:.  4D.  and  4E.  approved  IFQ  allocation  of  halibut  or 

(7)  A  CQE  receiving  categorv  B.  nr  C  except  that;  sablefish  in  excess  of  these  limitations 
halibut  QS  through  transfer  mav  lease  ^.^  ^^^  j^^  reguiatorv  area  IC.  no  vessel  mav  nevertheless  catch  and  retain  all  of 
the  IFQ  resulting  from  that  QS  onlv  to  ,^^  ^^  j^  ,  ^^^^.^j  ^^^  harvest  iiime  than  1  that  IFQ  with  a  single  ve.ssel.  except  that 
an  eligible  communitv  resuient  ot  th-'  .^  ^,^^,  ,,t  the  halibut  c  atch  limit  for  this  this  provision  does  not  apply  if  that  IFQ 
eligible  communitv  represented  bv  \h>'  ^^^  ^  allocation  includes  IFQ  derived  from  QS 
GQE  (ii)  No  vessel  mav  be  used,  during  anv  hold  bv  a  C(JE.  However,  two  or  more 

(g)  *  ;  *  .  fishin"  vear.  to  harvest  more  than  persons  mav  not  catch  and  retain  their 

(1)  \umber  of  blocks  per  spenes.  ^^  ooo  p.mnds  (22.7  mt)  of  IFQ  halibut        IFQ  in  excess  of  these  limitations. 

hIXI^Su    H    ;';ith?--n.n,.         fnmi^lv  halibut  QS  source  If  that  vessel      ..... 

l^tson   indu^duallv  or  c:oller„velv.  -  us.nf  'f  <;7-' '    ^bv^  i  rOE  "  ^''  *  '  ' 

mav  hold  more  than  t w, .  blocks  of  each       trom  halibut  QS  held  \n  a     QE^ 

species  m  anv  IFQ  reguiatorv  area.  ''^ ''''''''"'r^^'' ''""     ^J^^^^^^  ..... 

(i]  A  person,  individuallv  or  during  any  t.sh.ng  vear,  to  harvest  more 

couecti^eiv.  who  holds  unbioc  k^-d  OS    :J:- "^-^ii^:^;;^.;^^;;;;;;:';^';! ^ii:^  c^i^i^tt  u^^li  oXt  the  ■ 

for  a  spec.es  in  an  IFQ  regu  atorv  area.  ".^^^^ ^^  .  ^  ^l  f   ,  .  .^J^^f  ^.^^^  th.V  individual  whose  IFQ  permit  account 

mav  hold  onlv  one  QS  bloc  k  tnr  that  B.SA    1   Q    7;^.  ''f        ;\^,;^';^J^f^P;^^  ,,ntains  the  resulting  IFQ. 

species  in  that  reguiatorv  area;  and  u)    n  the  11  Q   egulatorv  area  tast  ol  6 

(li)  A  CQE  mav  hold  no  more  than  t.-n  140  .leorees  W   long  ,  im  vessel  mav  be  7.  in  50  C.FR  part  b/ 9,  lablc  21  is 

blocks  >A  halibut  QS  in  anv  IFQ  u.ed  to  harvest  more  than  1  percent  of  added  to  read  as  follows: 

Table  21  to  Part  679— Eligible  GOA  Communities,  Halibut  IFQ  Regulatory  Use  Areas,  and  Community 
Governing  Body  that  Recommends  the  Community  Quota  Entity 

Eligible  GOA  Community  [        Community  Governing  Body  that  recommends  the  CQE 

May  use  tialibut  QS  only  in  halibut  IFQ  regulatory  areas  2C   3A 
.  City  of  Angoon 

Angoon  Cotfman  Cove 

Coffman  Cove  '  X.      ,  r-     ^ 

Praia  ^"V  °'  ^'^'^ 

p'  ^  p.       Edna  Bay  Community  Association 

Fif"V     P 7Z"'''ZZ.^. ,  Community  of  Elfin  Cove 

tiTin  uove  ]  Q^gigy^g  Community  Association. 

r^^f^""'^   '    '  Mollis  Community  Council 

f]  _,^     City  of  Hoonah 

Hoonah i „/  .  , ,  j  t, 

Hydaburg  \  C'  V  °  Hydaburg. 

Kake         '  Ci  y  o  Kake 

Kasaan      C.  y  o  Kasaari 

Kiawock  C"y  °*  Klawock 

MeiSatia ■":::::::: Metlakatia  mdan  vmage 

Meyers  Chuck  ^"^     ,  „  , 

Pelican  ■ "^"V  °'  '^®''"" 

Point  Baker  ■"::::::::::::::::::::::: ,  po'^'  f  ^'^^  community 

Pon  Alexander  i  ^ity  of  Port  Alexander 

Port  pS^i^  ::::::::::: P°^  P^°'«^"°"  Ck.mmun,ty  Association 

Tenakee  Spnngs      City  of  Tenakee  Spnngs 

Thnmp  Rav  City  of  Thorne  Bay 

WfTale  Pass      !.!.."' W'^a'e  Pass  Community  Association. 

May  use  haiibut  QS  only  m  halibut  IFQ  regulatory  areas  3A,  SB 

Akhiok     City  of  Akhiok 

ChenegaBay  Ctienega  IRA  Village 

Chianik  City  of  Chignik 

nh^^i,  I  3^^^r,""  Chignik  Lagoon  Village  Council. 

cSlk  Sr".:::::::::::::::::::::::::::^  ch^mk  La2e  Traditional  counai 

':r^".::::::::::::::::::::::::::::::::::  ^ofBayvmagecounci.. 

^gi.|ij,^  Native  Village  of  Karluk  , 

King  Cove""'::":""":::""""""'""'"'"'"";^";;;"^^^^:-^       C,ty  of  King  Cove 

Larsen  Bay    ;• City  of  Larsen  Bay 
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Table  21  to  Part  679— Eligible  GOA  Communities,  Halibut  IFQ  Regulatory  Use  Areas,  and  Community 
Governing  Body  that  Recommends  the  Community  Quota  Entity— Continued 


Eligible  GOA  Community 


Community  Governing  Body  that  recommends  the  COE 


May  use  halibut  QS  only  in  halibut  IFQ  regulatory  areas  3A.  3B 

Nanwaiek  Nanwaiek  IRA  Council. 

Old  Harbor  j  City  of  Old  Harbor. 

Ouzinkie I  City  of  Ouzinkie 

Perryville  '  Native  Village  of  Perryvl'le 


Port  Graham  Village  Council. 
City  of  Port  Lyons 
City  of  Sand  Point. 
City  of  Seldovia. 


Port  Graham 
Port  Lyons 
Sand  Point 
Seldovia  ... 

Tatitiek  '■  Native  Village  of  Tatltiek 

Tyonek  Native  Village  of  Tyonek. 

Yakutat City  of  Yakutat, 


[FR  Dor.  03-26074  Filed  10-15-03;  8:45  am] 
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Notices 


Federal  Resister 

\(j|    t.H,   Nil    2(10 

rhurvii,i\,  Oi  liiliiT    l(i.   2003 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rjies  or 
proposed  rules  that  are  applicable  to  the 
public   Notices  of  hearings  and  investigations 
committee  meetings   agency  decisions  ana 
rulings   delegations  ot  authontv    fiimg  ot 
petitions  and  applications  and  agency 
statements  of  orgamzaton  and  functions  are 
examples  of  documents  appeanng  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Domestic  Sugar  Program— Revisions 
of  2002-Crop  Sugar  Marl<eting 
Allotments  and  Allocations 

agency:  Comminiitv  Credit  C^urjjijrjtion. 

rSDA 

ACTION:  Notice. 


SUMMARY:  This  niiti(  f  is  tn  annnuiii  i> 
that  thf  C.ommoditv  C.n'dit  CnrpuratiDii 
HIT.)  has  reassit^ned  thf  unu--t'd  JOOJ- 
crop  (Fisc;al  Year  2003)  dllocations 
among  cane  and  beet  sugar  processors. 
This  announcement  lists  the  final 
revised  2002-crop  sugar  marketing 
allotments  and  alliuiations.  This 
reassignment  is  effective  September  2b. 
2003.  and  applies  to  all  domestic  ( wru' 
and  beet  >ugar  marketed  for  human 
consumption  in  the  United  States  from 
October  1.  2002,  through  September  30. 
2003 

ADDRESSES:  Barbara  Fei  so,  Dairv  .md 
Sweeteners  ,\nal\sis  Ciroup.  ¥a  imoniu 
Po1k:v  and  .AnalvM^  Staff.  Farm  Sfr\  ue 
Agencv.  L'SDA.  1400  lnd>'p*'ndfn(  ►> 


.\venue,  SW..  STOP  051H.  Washington. 
[K: 20750-0516:  telephone  (202)  720- 
414t>.  FA.X  (202)  690-1480,  e-mail 
Ihiiiuirii  In  M)'' usr/.i  l;()i 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Fee  so  at  (202)  720-4146. 
SUPPLEMENTARY  INFORMATION:  Section 
359e(a)  nl  the  .\gri(  ultur.il  .Xdiustnient 
Act  lit  19, !H,  a-,  amended  bv  the  Farm 
Securitv  and  Rural  investment  .\(  t  of 
2002.  require,s  a  [leriodw   review  to 
di'ti'riiiinf  (in  \iew  ot  current  sugar 
in\  I'i'tories,  estiinated  sugar  production. 
I'xp.H  t.'d  marketings  and  other  pertinent 
factors)  whether  ( 1)  an\  sugarcane 
processor  will  be  unalile  to  market  the 
^u^.t^  I  iiviMcd  b\  ttie  (lortion  oi  the  State 
<  AW'  suu.u  allotment  allocated  to  the 
[iriK  essor.  ,iiid  12)  ,uiv  sugar  beet 
proi  I'sMir  u  ill  l)e  unable  to  market  its 
dl.uation  Sei.tion  3,^i9e(b)(  1  )(B)  further 
pmvuii's  tor  the  reassignment  of  the 
estimated  quantitv  of  a  State  deficit 
[iroportionatelv  to  the  allotments  for 
othtT  <  ane  sugar  States  (depending  on 
•  Mi.h  St.ite  s  I  apacitv  to  market)  when  a 
State  does  not  have  the  capacity  to 
fulfill  it-s  allotment  among  its  own 
[H'lK  I's  -I irs 

111  Si'[)teiiiber  200.).  sugarcane  and 
sugar  beet  processors  submitted 
[.'Visions  of  their  2()02-c:r()p  production 
ind  ending  stiu  ks  estimates  to  CCC  for 
the  purpose  of  c:alculating  a  final 
r'MssiLjnment  The  allotments/ 
,illii(  atioiis  urre  f:alculated  for  the  cane 
and  beet  sec  tors  as  follows: 
(.'i/ne  St'(  tor 

•   First.  14,87H  short  tons,  raw  value 
(STK\)  of  alloi  ation  were  taken  from 


Louisiana  processors  with  surplus 
allocation  and  reassigned  to  processors 
with  surplus  supply  within  Louisiana 
(attached  table,  column  C).  This  amount 
was  insuffit  lent  to  cover  Louisiana's 
overall  shortfall. 

•  Then,  the  excess  allotment  of 
1 1.100  STRV  for  Hawaii  was 
redistributed  to  the  remaining  cane 
stales  (attai  bed  table,  column  D). 

Bfi^l  St^ctor 

•  F'sing  August  survey  data  for  the 
current  vear.  it  was  determined  that 
three  beet  sugar  processors  had  2002- 
crop  allocation  that  would  not  be  used 
while  three  processors  showed  an 
allocation  shortfall.  The  surplus 
allocation  of  8,679  STRV  from  the  first 
three  was  surrendered  arid  reassigned  to 
other  three  (attached  table,  column  D). 

Two  organizational  changes  are 
recognized  in  this  Federal  Register 
announcement; 

1.  The  merger  of  M.A.  Patout  &  Sons, 
Raceland  Sugars  and  Sterling  Sugars 
into  M.A.  Patout  &  Sons — a  Louisiana 
cane  processor  with  a  single  allocation. 

2.  The  September  8.  2003,  sale  of  all 
assets  of  the  Pacific  Northwest  Sugar 
Companv  (PNS)  to  the  American  Crystal 
Sugar  Companv  (ACS).  In  accordance 
with  section  359d  (b)(2)(F)  of  the 
Agriculture  Adjustment  Act  of  1938,  as 
amended,  C:CC  permanently  transferred 
the  beet  sugar  allocation  of  PNS  to  ACS. 

The  final  revised  2002-crop  sugar 
marketing  allotments  and  allocations  are 
listed  in  the  following  table: 


Fiscal  Year  2003  Sugar  Marketing  Allotments  and  Allocations 

[Revised  Septamtjer.  2003] 


B 

Last 

allotment/ 
allocation 


C 

New — cane 

reassignments 

within 

States 


D 

New — 

E 

reassignments 

New 

across  all 

allotmenty 

processors  by 

allocation 

sector 

(short  tons,  raw  value) 


Overall  BeelCane  Allotments: 

Beet  Sugar  

Cane  Sugar  unciudes  P  Rico) 


Total  OAQ 


Beet  Reassignment  to  CCC  

Allotment  Available  to  Beet   

Allotment  Available  to  Cane  

Beet  Processors  Marketing  Allocations 
Amalgamated  Sugar  Co 


4  708  341 
3  954  660 

8,663.000 


174,000 
4,534,341 
3,954  660 

976.021 


4,708.341 
3,954,660 

8,663,000 


174.000 
4.534.341 
3.954,660 

976,021 
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Fiscal  Year  2003  Sugar  Marketing  Allotments  and  Allocations— Continued 

[Revised  September,  2003] 


B 

Last 
allotment/ 
allcx^tlon 


C 

New — cane 

reassignments 

within 

States 


D 

New — 

reassignments 

across  all 

processors  by 

sector 


E 

New 

allotment' 

allocation 


American  Crystal  Sugar  Co. 

Holly  Sugar  Corp 

Michigan  Sugar  Co 

Minn-Dak  Farmers  Co-op.  ... 

Monitor  Sugar  Co 

So  Minn  Beet  Sugar  Co-op. 

Western  Sugar  Co 

Wyoming  Sugar  Co 


Total  Beet  Sugar 


State  Cane  Sugar  Allotments: 

Florida  

Louisiana  

Texas 

Hawaii  

Puerto  Rico  


Total  Cane  Sugar 


Cane  Processors'  Marketing  Allocations: 

Atlantic  Sugar  Assoc 

Growers  Co-op.  of  FL 

Okeelanta  Corp 

Osceola  Farms  Co 

U.S.  Sugar  Corp 


Total 


Alma  Plantatk)n  

Caire  &  Graugnard  

Cajun  Sugar  Co-op 

Cora-Texas  Mfg.  Co 

Harry  Laws  &  Co 

Iberia  Sugar  Co-op 

Jeanerette  Sugar  Co 

Lafourche  Sugars  Corp 

Louisiana  Sugarcane  Co-op. 

Lula  Westfield,  LLC  

MA.  Patout  &  Sons  

St.  Mary  Sugar  Co-op 

So.  Louisiana  Sugars  Co-op. 


I    Total 


Texas: 

Rio  Grande  Valley  

Hawaii: 

Gay  &  Robinson,  Inc 

Hawaiian  Commercial  &  Sugar  Company 

Total 


Puerto  Rico: 
Agraso 
Roig  .... 


1.654 
299 
340 
305 
174, 
300, 
446, 
37, 


,335 
100 
509 
067 
268 
785 
772 
483 


2,104,337 


77 

6 

106 

121 

61 

64 

63 

64 

81 

147 

387 

89 

108 


257 
,091 
,711 
,906 
,992 
,543 
626 
470 
471 
840 
454 
485 
366 


1.381.212 


178,326 

64.298 
226,486 


290,784 


4,847 

474 

0 

1,799 

2,330 

3.087 

0 

0 

740 

4,688 

2,060 

3,600 

6,131 


7.411 

0 

0 

36 

-1,554 

1,232 

4,853 

-2,272 


6,201 


1,422 

139 

0 

528 

684 

0 

0 

0 

217 

1.376 

0 

0 

0 


4.366 


534 

3.600 
7,500 


-11.100 


1,661.746 
299,100 
340.509 
305,103 
172.714 
302,018 
441.919 
35,211 


4,534,341 

0 

4  534  341 

2,104,337 

1,381,212 

178,326 

6,201 

4,366 

534 

-11  100 

2  110  538 

1  385  578 

1 78  860 

290,784 

279  684 

0 

0 

0 

3,954.660 

0 

3  954  660 

163,/// 

0 

1,219 

3,568 

1,414 

0 

163  777 

389,088 

390  307 

448,274 

451  842 

268,661 

270  076 

834,536 

834  536 

1 

2,110,538 


83,526 

6.704 

106.711 

124.232 

65.006 

61.456 

63.626 

64,470 

82,429 

153.904 

385.394 

85,885 

102.235 


1.385,578 


178.860 

60.698 
218.986 


279,684 


0 

0 


Total 
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Signt'ii  in  Washmgtnn.  UC  "u  C)(  tnher  1. 
200! 

lames  R.  Little, 

Executive  Vice  President,  Commodity  Credit 
(Corporation. 
(FR  D()(  .  03-2fil75  Filed  10-15-03;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Notice  of  Lincoln  County  Resource 
Advisory  Committee  Meeting 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 

the  Federal  .^dvisorv  Committee  .Art 
(Puhlic  Law  <^2^6.3)  and  under  the 
Secure  Rural  Schools  and  Communitv 
Self-Determination  Act  of  2000  [Public 
Law  106-393)  the  Kootenai  National 
Forests'  Lincoln  County  Resource 
Advisory  Committee  will  meet  on 
October  28.  2003  at  b  p.m.  in  Libby. 
Montana  for  business  meetings.  The 
meetings  are  open  to  the  public. 
DATES:  October  28.  2003 
ADDRESSES:  The  meeting  will  be  held  at 
the  Forest  Supervisor's  Offic  e.  1101  I'S 
Highway  2  West.  Libbv 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Edgmon.  Committee 
Coordinator.  Kootenai  National  Forest  at 
(406)  293-6211.  ore-mail 
bfdgmon'Wfs.fed  ufi 

SUPPLEMENTARY  INFORMATION:  .Agenda 
topics  include  discussion  on  field  trips 
for  2004,  revision  of  the  project  proposal 
form  and  accepting  project  proposals 
earlier  in  the  year,  if  the  meeting  date 
or  location  is  changed,  notice  will  be 
posted  in  the  local  newspapers, 
including  the  Dailv  Interlake  ba.^ed  in 
Kahspell,  MT. 

U.iled:  October  9.  2003. 
Bob  Castaneda. 
h'on-!^t  Supenisoi 
IFK  Due  o:i-261  HI  Filed  10-15-03:  8:45  ami 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Siskiyou  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  L'SD.A 
ACTION:  Notice  of  meeting. 


business  and  discussion,  review,  and 
recommendation  of  submitted  project 
proposals. 

DATES:  The  meeting  will  be  held 
October  20.  2003.  from  4  p.m.  until  6 
p  01 

ADDRESSES:  The  meeting  will  be  held  at 
the  Yreka  High  School  Library.  Preece 
Wdv.  ^'reka.  California. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Hall.  R.-\C.  Coordinator.  Klamath 
National  Forest.  (.530)  841-44BH  or 
electronically  at  domildhaUa^fsffd  us. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  A  public 
comment  opportunity  will  be  provided 
and  individuals  will  have  the 
iipportunitv  to  address  the  Committee  at 
that  time. 

D.ll.Mi     nc   tnh.T   H     2001 

.Viargarel  |.  Buland, 
Designated  Federal  Official. 

|FRDo(    ():i-2t.ni  Filed  10-1.S-()3:  8:4.t  .inil 
BILLING  CODE  3410-11-M 


summary:  The  Siskiyou  County 
Resource  Advisory  Committee  will  meet 
in  Yreka.  Clalifornia.  October  20.  2003 
The  meeting  will  include  routine 


DEPARTMENT  OF  COMMERCE 

[I.D.  101003C] 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Redui  tion  .Act  (44  I'.S.C. 
Cliapter  35) 

.-\.grn(  \-.  .National  Oceanic  and 
.Atmospheric  Administration  (NOAA). 

Titlr:  Southwest  Region  Permit 
Family  of  Forms. 

Form  Suinhtrlsl:  None 

OMB  Approval  .Vi;ni/jer  0648-0204. 

Tvpf  of  Ht-qut'st:  Regular  submission. 

Burdi-n  Hours:  248.' 

\uinl>rr  ol  Hfs[)()ndriits:  3()9. 

Average  Hours  Per  Response:  30 
minutes  for  a  permit  application  or 
permit  transfer  (unless  otherwise  noted 
below);  1  hour  for  additional  permit 
information  (when  requt>sted)  tor  the 
coastal  pelagic  fishery  of  the  Pacific 
coast;  1  hour  tor  a  limited  entry  permit 
application  for  liottomfish  in  the  NWHI 
Ho'omalu  Zone  or  the  Mau  Zone;  2 
hours  for  a  permit  appeal;  2  hours  for 
an  application  for  an  (>\em})tion  or 
experimental  hshing  permit;  and  1  hour 
for  a  waiver  for  NWHI  Ho'omalu  Zone 
or  Mau  Zone  bottomfish  permit  renewal 
recjuirements. 

Seeils  and  L  'ses:  Permits  are  required 
for  persons  to  [larticipate  in  Federally- 
.iiaiiaged  fisheries  in  the  western  Pacific 
region  and  oft  the  West  Coast.  The 


permit  application  forms  provide  basic 
information  about  permit  holders  and 
the  vessels  and  gear  being  used.  This 
information  is  important  for 
understanding  the  nature  of  the  fisheries 
and  provides  a  link  to  participants.  It 
also  aids  enforcement  of  regulations. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households. 

Frequency.  Annually,  biennially,  on 
occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897. Copies  of  the  above 
information  collection  proposal  can  be 
obtained  by  calling  or  writing  Diana 
Hynek,  Departmental  Paperwork 
Clearance  Officer,  (202)  482-0266, 
Department  of  Commerce.  Room  6625, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov).\NuXXen 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  within  30  days  of  publication  of 
this  notice  to  David  Rostker.  OMB  Desk 
Officer,  FAX  number  (202)  395-7285,  or 
David  _Rostker%omb.eop. gov. 

Dated;  Octobers.  2003. 
Gwellnar  Banks, 

Manngenifiil  .Analyst.  Off  in'  of  the  Chief 
Information  Officer. 

|FR  UfK    03-26202  Filed  10-15-03;  8:45  ami 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

Membership  of  the  Departmental 
Performance  Review  Board 

agency:  Department  of  Commerce 
ACTION:  Notice  of  membership  of 
Departmental  Performance  Review 
Board. 

SUMMARY:  In  accordance  with  5  U.S.C., 
4313(c)(4),  DOC  announces  the 
appointment  of  persons  to  serve  as 
members  of  the  Office  of  the  Secretary 
(OS)  Performance  Review  Board  (PRB). 
The  OS/PRB  is  responsible  for 
reviewing  performance  appraisals  and 
ratings  of  Senior  Executive  Service 
(SES)  members.  The  appointment  of 
these  members  to  the  OS/PRB  will  be 
for  periods  of  24  months. 
EFFECTIVE  DATE:  The  effective  dale  of 
service  of  appointees  to  the  Office  of  the 
Secretary  Performance  Review  Board  is 
upon  publication  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
lanet  C.  Hoffheins.  Deputy  Director. 
Office  of  Executive  Resources,  Office  of 
Human  Resources  Management,  Office 
of  the  Director,  14th  and  Constitution 


ctQt^n? 
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Avenue,  NW.,  Washington,  DC.  20230, 
(202)  482-4807. 

SUPPLEMENTARY  INFORMATION:  The 

names,  position  titles,  and  t5TJe  of 
appointment  of  the  members  of  the  OS/ 
PRB  are  set  forth  below  by  organization: 

U.S.  Department  of  Commerce 

Office  of  the  Secretary,  Performance 
Review  Board  Membership 

The  following  individuals  are  eligible 
to  serve  on  the  Performance  Review 
Board  in  accordance  with  the  Senior 
Executive  Service  Performance 
Management  System  of  the  Office  of  the 
Secretary. 

Kathleen  J.  Taylor 
Linda  Moye-Cheatham 
Thomas  N.  Pyke,  Jr. 
Miriam  Cohen 
Fred  L.  Schwien 
David  S.  Bohigian 
Denise  L.  Wells 
James  L.  Taylor 

Janet  C.  Hoflheins, 

Deputy  Director,  Office  for  Human  Resources 

Management. 

(FR  Doc.  03-26086  Filed  10-15-03;  8:45  am] 

BILUNG  CODE  3510-BS-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

President's  Export  Councii 
Sut>committee  on  Export 
Administration;  Notice  of  Partialiy 
Ciosed  Meeting 

The  President's  Export  Council 
Subcommittee  on  Export 
Administration  (PECSEA)  will  meet  on 
November  5,  2003,  10  a.m.,  at  the  U.S. 
Department  of  Commerce,  Herbert  C. 
Hoover  Building,  Room  4832,  14th 
Street  between  Pennsylvania  and 
Constitution  Avenues,  NW., 
Washington,  DC.  The  PECSEA  provides 
advice  on  matters  pertinent  to  those 
portions  of  the  Export  Administration 
Act,  as  amended,  that  deal  with  United 
States  policies  of  encouraging  trade  with 
all  countries  with  which  the  United 
States  has  diplomatic  or  trading 
relations  and  of  controlling  trade  for 
national  security  and  foreign  policy 
reasons. 

Public  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Bureau  of  Industry  and  Security 
(BIS)  and  Export  Administration  update. 

4.  Export  Enforcement  update. 


Closed  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

A  limited  number  of  seats  will  be 
available  for  the  public  session. 
Reservations  are  not  accepted.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  PECSEA.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  PECSEA  members,  the 
PECSEA  suggests  that  public 
presentation  materials  or  comments  be 
forwarded  before  the  meeting  to  the 
address  listed  below:  Ms.  Lee  Ann 
Carpenter,  OSIES/EA/BIS  MS:  3876, 
U.S.  Department  of  Commerce,  14th  St. 
&  Constitution  Ave.,  NW.,  Washington, 
DC  20230. 

A  Notice  of  Determination  to  close 
meetings,  or  portions  of  meetings,  of  the 
PECSEA  to  the  public  on  the  basis  of  5 
U.S.C.  522(c)(1)  was  approved  on 
October  8,  2003,  in  accordance  with  the 
Federal  Advisory  Committee  Act. 

For  more  information,  call  Ms. 
Carpenter  on  (202)  482-2583. 

Dated:  October  10,  2003. 

Matthew  S.  Bonnan, 

Deputy  Assistant  Secretary  for  Export 
Administration. 

IFR  Doc.  03-26125  Filed  10-15-03;  8:45  am] 

BILUNG  CODE  3510-^JT-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  industry  and  Security 
[Docket  No.  030930242-3242-01] 

Nationai  Defense  Stociqsiie  Marlcet 
impact  Committee  Request  for  Public 
Comments  on  the  Potential  Market 
impact  of  Proposed  Stocitpile 
Disposals  in  FY  2004  and  FY  2005 

AGENCY:  U.S.  Department  of  Commerce. 
ACTION:  Notice  of  inquiry. 

SUMMARY:  This  notice  is  to  advise  the 
public  that  the  National  Defense 
Stockpile  Market  Impact  Committee  (co- 
chaired  by  the  Departments  of 
Commerce  and  State)  is  seeking  public 
comments  on  the  potential  market 
impact  of  proposed  changes  in  the 
disposal  levels  of  excess  materials  under 
the  Fiscal  Year  2004  Annual  Materials 
Plan  and  proposed  disposal  levels  under 
the  Fiscal  Year  2005  Annual  Materials 
Plan. 

DATES:  Comments  must  be  received  by 
November  17,2003. 


ADDRESSES:  Written  comments  should 
be  sent  to  Richard  V.  Meyers,  Co-Chair, 
Stockpile  Market  Impact  Committee, 
Office  of  Strategic  Industries  and 
Economic  Security,  Room  3876,  Bureau 
of  Industry  and  Security,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW, 
Washington,  DC  20230;  FAX  (202)  482- 
5650;  E-mail:  rmeyers@bis.doc.gov. 


FOR  FURTHER  INFORMATION  CONTACT:  The 

co-chairs  of  the  National  Defense 
Stockpile  Market  Impact  Committee. 
Contact  either  Richard  V.  Meyers,  Office 
of  Strategic  Industries  and  Economic 
Security,  Bureau  of  Industry  and 
Seciuity,  U.S.  Department  of  Commerce, 
(202)  482-3634;  or  James  Steele,  Office 
of  Bilateral  Trade  Affairs,  Bureau  of 
Economic  and  Business  Affairs,  U.S. 
Department  of  State.  (202)  647-2690. 

SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  the  Strategic  and  Critical 
Materials  Stock  Piling  Act  of  1979.  as 
amended,  (50  U.S.C.  98  et  seq.),  the 
Department  of  Defense  ("DOD"),  as 
National  Defense  Stockpile  Manager, 
maintains  a  stockpile  of  strategic  and 
critical  materials  to  supply  the  military, 
industrial,  and  essential  civilian  needs 
of  the  United  States  for  national 
defense.  Section  3314  of  the  Fiscal  Year 
("FY")  1993  National  Defense 
Authorization  Act  ("NDAA")  (50  U.S.C. 
98h-l)  formally  established  a  Market 
Impact  Committee  ("the  Committee")  to 
"advise  the  National  Defense  Stockpile 
Manager  on  the  projected  domestic  and 
foreign  economic  effects  of  all 
acquisitions  and  disposals  of  materials 
from  the  stockpile  *   *   *"  The 
Committee  must  also  balance  market 
impact  concerns  with  the  statutory 
requirement  to  protect  the  Government 
against  avoidable  loss. 

The  Committee  is  comprised  of 
representatives  from  the  Departments  of 
Commerce,  State,  Agriculture,  Defense, 
Energy,  Interior,  Treasury,  and  the 
Department  of  Homeland  Security,  and 
is  co-chaired  by  the  Departments  of 
Commerce  and  State.  The  FY  1993 
NDAA  directs  the  Committee  to 
"consult  from  time  to  time  with 
representatives  of  producers,  processors 
and  consumers  of  the  types  of  materials 
stored  in  the  stockpile." 

The  National  Defense  Stockpile 
Administrator  is  proposing  (1)  revision 
of  the  previously  approved  FY  2004 
Annual  Materials  Plan  ("AMP") 
quantities  for  four  materials,  and  (2)  the 
new  FY  2005  AMP,  as  set  forth  in 
Attachment  1-.  The  Committee  is  seeking 
public  comments  on  the  potential 
market  impact  of  the  sale  of  these 
materials  as  proposed  in  the  revision  of 
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the  FY  1004  AMP  and  tlu-  FY  20()'. 

AMP 

Th^'  AMP  quantities  are  nut  targets  for 

either  sale  or  disp(i-.al.  Thev  are  nnh  <i 
statement  of  the  prf)po,sed  maximum 
dispo.sdl  quantity  of  each  listed  material 
that  mav  he  sold  in  a  particular  fisi  al 
vear.  The  quantity  nt'each  material  that 
will  dctuallv  be  offered  for  sale  will 
depend  on  the  market  for  the  material 
at  the  time  of  the  offerin'4  a^  wt-ll  as  on 
the  (juantitv  of  each  material  ap[)roved 
for  disposal  hv  ( Jiiiijress- 

The  Committee  requests  that 
interested  parties  provid*'  written 
comments.  supportiiiL;  d.ita  .itid 
documentation,  and  anv  other  relevant 
information  on  the  potential  market 
impact  of  the  sale  of  these  commodities. 
Although  comments  in  response  to  this 
Notice  must  be  received  bv  November 
17.  2003  to  t'ns'ire  hill  i  oiisideration  b\ 


the  ( '.oinmittee.  interested  (larties  are 
encouraged  to  submit  comments  and 
•.ufiporting  intormation  at  any  time 
thi-nvifter  to  keep  the  Committee 
iiitorined  as  to  the  market  impa(  t  ot  the 
s,dt>  of  these  commodities.  Public 
I  omments  are  an  important  element  of 
the  (.ommittees  market  impact  review 
pro(  ess. 

Publu  (  omments  recfMxed  will  be 
ni.id''  a^  ailable  at  the  [)ep,irtment  of 
( .oiuiii'Ti  e  t'T  puhlu   inspe(  tion  and 
cop\ing  .\n\one  submitting  business 
(  nnfidi'iiti.il  information  shouhi  cle.irlv 
ideiititx  the  business  confidential 
portiMii  ot  the  submission  and  also 
prov  ide  a  iion-(  onfidential  submission 
that  can  be  [ilai  ed  in  the  public  file.  The 
Cnmmittei'  will  sffk  to  protect  such 
iiitoriicitKiii  to  the  extent  permitted  by 
law. 


The  records  related  to  this  Notice  will 
be  madt!  accessible  in  accordance  with 
the  regulations  published  in  Part  4  of 
Title  15  of  the  Code  of  Federal 
Regulations  (15  CFR4.1.  et  seq.]. 
.Spec:ificallv.  th<>  Bureau  of  Industry  and 
Security's  Freedom  of  hiformation  Act 
("FOIA")  reading  room  is  located  on  its 
Web  page,  which  can  be  found  at 
http://\^^^^v■blfi.do(•  gov.  and  copies  of 
the  public  comments  received  will  be 
maintained  at  that  location  (see 
Freedom  of  Information  Act  (FOIA) 
heading).  If  requesters  cannot  access  the 
web  site,  they  may  call  (202)  482-2165 
for  assistance. 

n.ilfil:  ()(  tnher  ').  200.1. 

Matthew  S.  Borman, 

-\i  Imii  .-Assis/iui/  Sri  ntan  t<ir  Indiistn  aud 
Sri  iintv.  Hiinau  nl  hultistrv  anil  Srrurit\  . 
[h'fiiirtnirni  ,il  (jmimrrif 


ATTACHMENT  1— PROPOSED  REVISION  TO  FY  2004  ANNUAL  MATERIAL  PLAN  (AMP)  AND  PROPOSED  FY  2005  AMP 


Matenal 


Units 

ST  

LCT  

ST  

ST  

ST  

LB 

SDT  

SDT  

SDT  

ST  

ST  

Current  FY 
2004  quantity 


Revised  FY 
2004  quantity 


Proposed  FY 
2005  quantity 


Aluminum  Oxide    Abrasive      

Bauxite   Refractory 

Beryl  Ore  

Beryllium  Metal  

Beryllium  Copper  Master  Alloy 

Cadmium  

Celestite   

Ctiromite   Chemical  

Chromite.  Refractory  

Ctiromium,  Ferro     

Ctiromium   Metal      

Cobalt 

Columbium  Concentrates  (Minerals)  . 

Columbium  Metal  Ingots   

Diamond  Stone  

Fluorspar   Acid  Grade     

Fluorspar.  Metallurgical  Grade      

Germanium  

Graphite  

Iodine  

Jewel  Bearings  ....: 

Kyanite      

Lead         

Manganese  Batten/  Grade  Natural 
Manganese   Battery  Grade  Synthetic 

Manganese   Chemical  Grade  

Manganese   Ferro  

Manganese  Metai  Eieclroivtic      

Manganese  Metallurgical  Grade  , 

Mica  (All  Types) 

Palladium  

Platinum  -. 

Platinum — Indium  

Quartz  Crystals     

Quinidine        

Sebacic  Acid 

Talc       

Tantalum  Carbide  Powder  

Tantalum  Metal  Ingots  

Tantalum  Metal  Powder  

Tantalum  Minerals         

Tantalum  Oxide      

Thorium  Nitrate      

Tin  

Titanium  Sponge  

Tungsten,  Ferro      


LB  Co    

LB  Cb     

LB  Cb    

ct  

SDT  

SDT  

KG  

ST  

LB 

PC         

SDT  

ST  

SDT 

SDT  '3,011 

SDT  

ST  

ST  

SDT  

LB 

TrOz    

Tr  Oz      

Tr  0^    

LB  

Oz  

LB 

ST 

LB  Xd    

LB  Ta   

LB  Ta   

LB  Ta   

LB  Ta   

LB      

MT  

ST        

LB  W     


6.000 

'  43.000 

'  4.000 

40 

•'  1 .200 

'  400  000 

'  12.794 

'100.000 

'  100.000 

150.000 

500 

6.000.000 

560,000 

20.000 

'  600.000 

'  12,000 

'  60,000 

8,000 

'  2,000 

1 ,000,000 

'82.051.558 

0 

60.000 

30.000 

40,000 

50,000 

2,000 

•  250,000 

'  5  000.000 

'^200.000 

'  25.000 

6  000 

'  150.000 

'2211.122 

600.000 

'  1.000 

'  4.000 

'  40  000 

'  40.000 

500.000 

20.000 

'■'7,100,000 

12,000 

7.000 

300.000 


110.000 


50 


3.011 


'4,000 


'6.000 

'  43.000 

'  4.000 

40 

'1,200 

0 

'  6.000 

'  100.000 

'  100,000 

110.000 

500 

6.000.000 

560.000 

20.000 

'  400.000 

'  12.000 

'  60.000 

8.000 

0 

1 .000.000 

'82.051.558 

0 

'  60.000 

30.000 

'  40.000 

50,000 

'  2,000 

'  250.000 

'  1,000,000 

'3  100.000 

'  25.000 

6.000 

'  25,000 

0 

'  600.000 

'1.000 

'  40.000 

'  40,000 

'  500,000 

20,0001 

'2  7,100,000 

12,000 

'7.000 

300,000 
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Attachment  1— Proposed  Revision  to  FY  2004  Annual  Material  Plan  (AMP)  and  Proposed  FY  2005  AMP— 

Continued 


Material 


Units 


Tungsten.  Metal  Powder 

Tungsten  Ores  &  Concentrates  

Vegetable  Tannin  Extract,  Chestnut  ... 
Vegetable  Tannin  Extract,  Quebracho 

Vegetable  Tannin  Extract,  Wattle  

Zinc 


lbw 

LB  W 

LT  

LT  

LT  

ST  .... 


Current  FY 
2004  quantify 


Revised  FY 
2004  quantity 


Proposed  FY 
2005  quantrty 


300.000 

4,000,000 

0 

50.000 

0 

50,000 


250 
6.500 


300,000 

4,000.000 

^250 

^50,000 

'6.500 

50.000 


Notes: 

'  Actual  quantity  will  be  limited  to  remaining  sales  authority  or  inventory 

2  The  radioactive  nature  of  this  material  may  restrict  sales  or  disposal  options  Efforts  are  undenway  to  determine  the  environmentally  and  eco- 
nomically feasible  disposition  of  the  material. 

3  Pending  legislative  authority. 

I  > 


(FR  Doc.  03-26106  Filed  10-15-03;  8:45  am) 

BILLING  CODE  3S10-Ofl-P 

DEPARTMENT  OF  COMMERCE 
International  trade  Adminstration 

[A-570-646] 

Brake  Rotors  from  The  People's 
Republic  of  China:  Notice  of  Extension 
of  Time  Limit  for  Preliminary  Results  in 
Antidumping  Duty  Administrative  and 
New  Shipper  Reviews 

AGENCY:  Imporf  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  October  16,  2003. 

FOR  FURTHER  INFCRII«AT10N  CONTACT: 

Brian  Smith  at  (202)  482-1766,  Sophie 
Castro  at  (202)  482-0588,  or  Margarita 
Panayi  at  (202)  482-0049,  Office  2,  AD/ 
CVD  Enforcement  Group  I,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
sixth  administrative  and  ninth  new 
shipper  reviews  of  the  antidumping 
duty  order  on  brake  rotors  from  the 
People's  Republic  of  China  (PRC), 
which  cover  the  period  April  1,  2002, 
through  March  31,  2003. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  751(a)(3)(A)  of 
the  Tariff  Act  of  1930  (the  Act),  as 
amended,  the  Department  shall  make  a 
preliminary  determination  in  an 
administrative  review  of  an 
antidumping  duty  order  within  245 
days  after  the  last  day  of  the  anniversary 
month  of  the  date  of  publication  of  the 
order.  The  Act  further  provides, 
however,  that  the  Department  may 
extend  that  245-day  period  to  365  days 
if  it  determines  it  is  not  practicable  to 


complete  the  review  within  the 
foregoing  time  period. 

Piirsuant  to  751(a)(2)(B)(iv)  of  the  Act, 
the  Department  shall  make  a 
preliminary  determination  in  a  new 
shipper  review  within  180  days  after  the 
date  on  which  the  review  is  initiated. 
However,  if  the  case  is  extraordinarily 
complicated,  it  may  extend  the  180  day 
period  for  the  preliminary  results  to  300 
days. 

The  Department  initiated  the  sixth 
administrative  review'  of  the 
antidumping  duty  order  on  brake  rotors 
from  the  PRC  (68  FR  27781)  on  May  21, 
2003  and  the  ninth  new  shipper  review^ 
of  the  antidumping  duty  order  on  brake 
rotors  from  the  PRC  (68  FR  33675)  on 
June  5,  2003.  Pursuant  to  section 
351.214(j)(3)  of  its  regulations,  and  with 
the  agreement  of  Laizhou  City  Luqi 
Machinery  Co.,  Ltd.  (Luqi)  and  Qingdao 
Rotec  Autoparts  Co.,  Ltd  (Rotec),  the 
Department  is  conducting  these  reviews 
concurrently.  The  current  deadline  for 
the  preliminary  results  in  these  reviews 
is  December  31,  2003. 

The  Department  finds  that  it  is  not 
practicable  to  complete  the  preliminan,' 
results  in  the  administrative  review 
within  the  above  specified  time  limit 
because  we  must  request  additional 
information  and  clarifications  of 
submitted  data  from  multiple 
respondents  as  well  as  conduct 
verifications  prior  to  issuing  our 
preliminary  results.  In  addition,  we 
determine  that  it  would  be 
extraordinarily  complicated  to  complete 


'  The  administrative  review  respniulenls  are 
China  National  Machinerv  Import  &  Export 
Company:  Laizhou-Hongda  Auto  Replacement 
Parts.  Co.  Ltd.;  Qingdao  Gren  Co.;  Yantai  Winhere 
Auto  Part  Manufacturing  Co..  Ltd  :  Longkou 
Haimeng  Machinery  Co..  Ltd.;  Zibo  Luzhou 
Automobile  Parts  Co..  Ltd.;  Hongfa  Machinery 
(Dalian)  Co.,  Ltd..  Qingdao  Meita  Automotive 
Industry  Co..  Ltd.;  Shandong  Laizhou  Huanri  Group 
General;  Laizhou  Auto  Brake  Equipment  (Company, 
Ltd.;  and  Longkou  TIX^  Machinery  Co  ,  Ltd. 

^The  new  shipper  respondents  are  Qingdao  Rotec 
Autoparts  Co.,  Ltd.  and  Laizhou  City  Luqi 
Machinery  Co.,  Ltd. 


the  preliminary  results  in  the  new 
shipper  review  under  the  current 
schedule  as  we  need  additional  time  to 
conduct  verifications  and  to  analyze 
issues  raised  in  that  review. 

Therefore,  in  accordance  with 
sections  751(a)(3)(A)  and 
751(a)(2)(B)(iv)  of  the  Act,  the 
Department  is  extending  the  time  for 
completion  of  the  preliminary'  results  of 
these  reviews  until  February'  2,  2004. 

Dated:  Octobers.  2003. 

Jeffrey  May, 

DepLty  Assistant  Secretary  for  Import 
A  dministration . 

|FR  Doc.  03-26210  Filed  10-15-03;  8:45  amj 

BILLING  CODE  3S10-DS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Adminstration 

[A-570-803] 

Heavy  Forged  Hand  Tools,  Finished  or 
Unfinished,  With  or  Without  Handles, 
From  the  People's  Republic  of  China: 
Extension  of  Time  Limit  for  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  E.xtension  of  Time 
Limits  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review. 


EFFECTIVE  DATE:  October  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Manning  or  Jeff  Pedersen,  AD/ 
CVD  Enforcement.  Office  4,  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-5253  or 
(202)  482-2769,  respectively. 
SUPPLEMENTARY  INFORMATION: 


iraJaxol     P< 


»*<»•/ X/nl       RO       Mr.       9nn  /TViiiT-crlQlr       n<-t(-il-.Qr     IK       900^   /  M/->*i/^ac 


■iQtlRi; 
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Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
nf  19,30.  d.s  amended  (the  Act),  requires 
the  Department  of  Commerce  (the 
Department)  to  make  a  preliminar\- 
determination  within  245  days  after  the 
last  day  of  the  anniversary  month  of  an 
order  or  finding  for  which  a  review  is 
requested  and  a  final  determination 
within  120  days  after  the  date  on  which 
the  preliminary  determination  i*; 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  these  time  periods,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  245-day  time 
limit  for  the  preliminary  determination 
to  a  ma.ximum  of  365  clays  and  the  time 
limit  for  the  final  determination  to  180 
davs  (or  300  davs  if  the  Department 
does  not  extend  the  time  limit  for  the 
preliminary  determination)  from  the 
date  of  publication  of  the  preliminary 
determination. 

Background 

On  March  25.  20n,i.  the  Department 
published  a  notic:e  of  initiation  of 
administrative  review  of  the 
antidumping  duty  order  on  heavy  forged 
hand  tools,  finished  nr  unfinished,  with 
or  without  handles  from  the  Feuple  s 
Republic  of  China.  (  overing  the  period 
February  1.  2002  through  [anuary  31. 
2003   Sef  Initiation  of  Antidumpms  (ind 
Countpr\-(iilin,^  Duty  Aiiministmtivp 
Rt-views  and  Rfqut'^t>  for  Rfvucation  in 
Part.  68  FR  14394  The  preliminary 
results  are  currentiv  due  no  later  than 
October  31,  2003. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 
limit  because  of  the  time  needed  to 
consider  certain  factual  issues  in  the 
case  This  extension  results  in  the  due 
date  for  the  preliminary  results  falling 
on  February  28.  2004.  which  is  a 
Saturday.  Therefore,  the  preliminary 
results  will  be  due  on  the  next  business 
day.  which  is  March  1.  2004.  S'pp 
Decision  Memorandum  from  Thomas  F. 
Futtner.  Acting  Office  Director,  to  HoUv 
A.  Kuga.  Acting  Deputy  ,\ssistant 
Secretary,  dated  concurrently  with  this 
notice,  which  is  on  file  in  the  Ontral 
Records  L'nit,  Room  B-099  of  the 
Department'^  main  building.  We  intend 
to  issue  the  final  results  no  later  than 
120  days  after  the  public;ation  of  the 
preliminary  results  notice. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 


Dated:  October  9.  2003. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration.  Group  11 

if-K  !)(><    0:t-2H212  Filed  10-15-03;  8:45  am] 
BILLING  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-41 2-803] 

Notice  of  Preliminary  Results  of 
Antidumping  Duty  Changed 
Circumstances  Review:  Industrial 
Nitrocellulose  from  the  United 
Kingdom 

AGENCY:  lm|Uirt  Administration. 
International  Tr.ide  .Administration. 
Department  of  Commerce. 
ACTION:  \'oti(  I-  of  Preliminary  Results  of 
Aiitidiuiiping  Duty  Changed 
Circumstances  Review. 


SUMMARY:  On  May  8.  2003.  the 

Department  of  Commerce  (the 
Department)  initi.ited  a  i:hanged 
circumstanc  es  review  of  the 
antidum[)ing  duty  order  on  industrial 
nitrocellulose  (INC)  from  the  United 
Kingdom  in  order  to  determine  whether 
Troon  Investments  Limited  (TIL)  is  the 
successor-in-interest  to  Impf^rial 
Chemical  Industries.  PLC  (K:1).  .S>p 
S'otice  ut  Initiation  of  Antidumping 
Duty  ahangt'd  (jrciiinstancr's  Review: 
Industrial  \itroitdlulosf  from  the 
I  'nited  Kingdom.  68  FR  27015  (May  19. 
2003).  TIL  [)urchased  Nobel's 
Lxplosives  Company.  Ltd.'s  (NEC)  INC 
business.  NEC  is  a  wholly-owned 
subsidiary  of  ICl.  We  preliminarily 
determine  that  TIL  is  the  suc:i;essor-in- 
interest  to  ICI  for  purposes  of 
dettjrmining  antidumping  duty  liability. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  October  16.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Mire  or  Howard  Smith,  AD/ 
C\'D  Enforcement.  Offic  e  4,  (Iroup  II. 
Import  .Administration.  International 
Trade  Administration,  L'  S.  Department 
of  Co!nmt^rc:e.  14th  Street  and 
Constitution  Avenue.  NW.  Washington. 
DC  20230;  telephone  (202)  482-4711 
and  (202)  482-5193.  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  luly  10,  1990.  the  Department 
published  in  the  Federal  Register  (55 
FR  28270)  the  .intidumping  duty  order 
on  INC  from  the  l!nit(>d  Kingdom.  On 
March  28.  2003.  TIL  requested  that  the 
Department  conduct  a  changed 


circumstances  review  of  the 
antidumping  duty  order  on  INC  from 
the  United  Kingdom  claiming  that  it  is 
the  successor-in-interest  to  ICI,  and.  as 
such,  it  is  entitled  to  receive  the  same 
antidumping  treatment  accorded  to  ICI. 
On  April  11.  2003,  Green  Tree  Chemical 
Technologies.  Inc..  the  sole  U.S. 
producer  of  INC  and  the  petitioner  in 
this  proceeding,  notified  the  Department 
that  it  opposes  TIL's  request  to  be 
considered  the  successor-in-interest  to 
ICI.  On  July  18.  2003.  and  August  14, 
2003.  at  the  request  of  the  Department. 
TIL  submitted  additional  information 
and  documentation  pertaining  to  its 
c;hanged  circumstances  request. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  INC  from  the  United 
Kingdom.  INC  is  a  dry.  white 
amorphous  synthetic  chemical  with  a 
nitrogen  content  between  10.8  and  12.2 
percent,  and  is  produced  from  the 
reaction  of  cellulose  with  nitric  acid. 
INC  is  used  as  a  film-former  in  coatings, 
lacquers,  furniture  finishes,  and  printing 
inks.  The  scope  of  this  order  does  not 
include  explosive  grade  nitrocellulo.se. 
which  has  a  nitrogen  content  of  greater 
than  12.2  percent. 

INC  is  currently  classified  under 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  item  number 
3912.20.0000.  While  the  HTSUS 
classification  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  remains  dispositive 
as  to  the  scope  of  the  product  coverage. 

Preliminary  Results  of  Changed 
Circumstances  Review 

In  making  a  successor-in-interest 
determination,  the  Department 
examines  several  factors  including,  but 
not  limited  to.  changes  in:  (1) 
management:  (2)  production  facilities; 
(3)  supplier  relationships;  and  (4) 
customer  base.  See  Brass  Sheet  and 
Strip  from  Canada:  Final  Results  of 
Antidumping  Dutv  Administrative 
Review.  57  FR  20460.  20462  (May  13, 
1992)  (Canadian  Brass).  While  no  one 
single  factor,  or  combination  of  factors, 
will  necessarily  prove  to  be  dispositive, 
the  Department  will  generally  consider 
a  new  company  to  be  the  successor-in- 
interest  to  its  predecessor  company  if  its 
resulting  operations  are  essentially  the 
same  as  those  of  its  predecessor.  See, 
e.g.,  Canadian  Brass  at  20460.  and  Final 
Resuhs  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review:  Industrial  Nitrocellulose  From 
Korea.  65  FR  2115,  2116  (January  13. 
2000).  Therefore,  if  there  is  evidence 
demonstrating  that,  with  respect  to  the 
production  and  sale  of  subject 
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merchandise,  a  new  company 
essentially  operates  as  the  same 
business  entity  as  the  former  company, 
the  Department  will  assign  the  new 
company  the  cash  deposit  rate  of  its 
predecessor. 

In  its  March  28,  2003,  request  for  a 
changed  circumstances  review,  TIL 
advised  the  Department  that,  on 
December  31,  2002,  it  purchased  NEC's 
(a  wholly  owned  subsidiary  of  ICI)  INC 
and  energetic  technologies  businesses. 
TIL  notes  that  the  energetic  technologies 
business  is  unrelated  to  INC.  NEC  was 
the  sole  producer  of  INC  in  the  United 
Kingdom,  and  therefore,  the  only 
respondent  in  prior  administrative 
reviews.  TIL  was  formed  to  acquire 
NEC's  INC  and  energetic  technologies 
businesses. 

According  to  TIL,  the  transfer  of 
ownership  of  the  INC  business  resulted 
in  no  material  changes  in  the 
management,  production  facilities, 
suppliers  of  raw  materials,  or  customers 
of  NEC's  former  INC  business.  While  the 
managing  director  of  NEC's  INC 
business  has  been  replaced,  TIL  states 
that  all  of  the  other  management 
personnel  of  the  former  entity  are  now 
employed  by  TIL.  See  TIL's  March  28, 
2003  submission  to  the  Department  at  5. 
Also,  TIL  notes  that  it  operates  the 
factory  formerly  operated  by  NEC  using 
the  same  equipment  and  production 
process  used  by  NEC.  Furthermore,  TIL 
reports  that  it  uses  the  suppliers  of  raw 
materials  used  by  NEC  (and  currently 
plans  no  changes  to  those  suppliers)  and 
sells  to  the  former  customers  of  NEC,  in 
the  United  States  and  the  United 
Kingdom,  on  the  same  basis  as  NEC  sold 
to  these  customers.  See  TIL's  July  18, 
2003  questionnaire  response  at  4-5.  TIL 
notes  that  there  have  been  no  changes 
in  the  customer  base  since  the 
acquisition  and  none  are  currently 
anticipated.  See  TIL's  March  28,  2003 
submission  to  the  Department  at  7. 
Moreover,  TIL  points  out  that  since  the 
acquisition,  there  have  been  no  changes 
in  INC  sales  personnel,  no  material 
changes  in  the  marketing  of  INC  in  the 
United  States  and  the  United  Kingdom, 
and  no  systemic  modifications  in  INC 
selling  prices  in  either  the  U.S.  or  U.K. 
market.  See  id. 

In  its  April  11.  2003,  submission,  the 
petitioner  contends  that  the  change  in 
ownership  of  the  INC  business  has 
resulted  in  a  change  in  the  business' 
cost  of  capital  (which  affects  the 
Department's  interest  expense 
calculation),  management,  and  sales 
distribution  chaimels.  Specifically,  the 
petitioner  points  out  that,  recently,  in 
addressing  whether  NEC's  cost  of 
production  should  include  its  interest 
expenses  or  those  of  its  parent,  the 


Department  found  that  NEC's  parent, 
ICI.  "determined  the  capital  structure  of 
its  group  companies  involved  in  the 
production  of  the  subject  merchandise." 
See  Industrial  Nitrocellulose  From  the 
United  Kingdom;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  67  FR  77747  (December  19, 
2002)  and  accompanying  Issues  and 
Decision  Memorandum.  Thus,  the 
petitioner  concludes  that  the  cost  of 
capital  for  the  new  entity  will  differ 
from  that  of  its  predecessor.  In  addition 
to  different  capital  costs,  the  petitioner 
points  out  that,  under  TIL,  the  managing 
director  of  the  INC  business  is  not  the 
managing  director  formerly  employed 
by  NEC.  The  petitioner  finds  this 
significant  because  it  is  the  managing 
director  who  has  decision-making 
authority.  Further,  the  petitioner  states 
that  with  new  ownership  and  senior 
management,  there  can  be  no  assurance 
that  pricing  will  have  the  same 
objectives  or  follow  the  same  pattern  as 
when  NEC  was  owned  by  ICI.  Finally, 
the  petitioner  claims  that  the  sales 
structure  changed  after  TIL  acquired  the 
INC  business.  Specifically,  the 
petitioner  notes  that  NEC's  U.S.  affiliate, 
ICI  Americas,  Inc..  carried  out  many 
sales  functions  for  NEC.  Based  on  the 
foregoing,  the  petitioner  contends  that 
TIL  should  not  be  allowed  to  take 
advantage  of  ICI's  current  cash  deposit 
rate. 

As  noted  above,  in  determining 
whether  a  new  company's  operations 
are  essentially  the  same  as  those  of  its 
predecessor,  the  Department  examines 
whether  there  have  been  changes  in 
management,  production  facilities, 
supplier  relationships,  or  the  customer 
base.  Our  review  of  the  record  indicates 
that  the  change  in  ownership  of  the  INC 
business  has  not  resulted  in  changes  to 
the  production  facilities  or  production 
processes  used  to  manufacture  INC,  nor 
has  it  resulted  in  material  changes  in 
supplier  relationships  or  customer  base. 
Although  TIL  replaced  the  managing 
director  of  the  INC  business,  there  is  no 
indication  that  this  action  resulted  in 
significant  changes  to  the  INC 
operations.  Furthermore,  while  the 
petitioner  expressed  concern  over  a 
possible  difference  between  the  cost  of 
capital  for  the  new  entity  and  its 
predecessor,  the  record  indicates  that 
many  of  the  significant  factors  that 
affect  costs,  with  the  possible  exception 
of  those  that  affect  capital  costs,  have 
not  changed  (e.g.,  no  changes  in 
production  process,  suppliers  of  raw 
materials,  and  management  and  sales 
personnel).  Finally,  even  though  there 
has  been  a  change  in  the  legal  entity 
performing  U.S.  selling  functions  (i.e., 


ICI  Americas  Inn.  has  ceased  performing 
selling  functions),  with  respect  to  U.S. 
sales  of  INC,  the  record  indicates  that 
there  have  been  no  significant  changes 
in  the  order  process,  movement  of  INC 
from  the  United  Kingdom,  customer 
base,  or  sales  terms,  and  no  systematic 
price  changes.  See  TIL's  July  18,  2003 
submission  at  6.  Thus,  the  record  shows 
that  TIL's  operations  are  essentially  the 
same  as  those  of  its  predecessor. 
Therefore,  we  preliminarily  determine 
that  TIL  is  the  successor-in-interest  to 
ICI  and  should  receive  the  same 
antidumping  duty  cash  deposit  rate  as 
ICI,  i.e..  3.06  percent.  As  a  result,  if 
these  preliminary  results  are  adopted  in 
our  final  results  of  this  changed 
circumstances  review,  we  will  instruct 
the  U.S.  Bureau  of  Customs  and  Border 
Protection  to  suspend  shipments  of 
subject  merchandise  made  by  TIL  at 
ICI's  cash  deposit  rate  (i.e.,  3.06 
percent).  Until  that  time,  the  cash 
deposit  rate  assigned  to  TIL's  entries  is 
the  rate  in  effect  at  the  time  of  entr\'  [i.e.. 
the  "all  others"  rate). 

Public  Comment 

Any  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice.  See  19  CFR  351.310(c).  Any 
hearing,  if  requested,  will  be  held  44 
davs  after  the  date  of  publication  of  this 
notice,  or  the  first  working  day 
thereafter.  Interested  parties  may  submit 
case  briefs  and/or  written  comments  no 
later  than  30  days  after  the  date  of 
publication  of  this  noiice.  See  19  CFR 
351.309(c)(ii).  Rebuttal  briefs  and 
rebuttals  to  written  comments,  which 
must  be  limited  to  issues  raised  in  such 
briefs  or  comments,  may  be  filed  no 
later  than  37  days  after  the  date  of 
publication  of  this  notice.  See  19  CFR 
351.309(d).  Parties  who  submit 
arguments  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the 
issue,  (2)  a  brief  summary  of  the 
argument,  and  (3)  a  table  of  authorities. 

Consistent  with  i9  CFR  351.216(e). 
we  will  issue  the  final  results  of  this 
changed  circumstances  review  no  later 
than  270  days  after  the  date  on  which 
this  review  was  initiated.  We  are  issuing 
and  publishing  this  determination  and 
notice  in  accordance  with  sections 
751(b)(1)  and  777(i)(l)  of  the  Act  and  19 
CFR  351.216. 

Dated:  October  9.  2003. 
Jefirey  May. 

Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  0.1-26209  Filed  10-15-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Admlnstration 

[A-570-851] 

Certain  Preserved  Mushrcx>ms  from 
the  People's  Republic  of  China:  Notice 
of  Partial  Rescission  of  Sixth  New 
Shipper  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  nf  Commerce. 
ACTION:  Notice  of  Partial  Rescission  ot 
Si.xth  New  Shipper  Review. 


EFFECTIVE  DATE:  October  16.  2003. 
FOR  FURTHER  INFORMATKDN  CONTACT: 

Brian  Smith  or  )ini  Mathews   Impor* 
Administrati(m.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NVV  ,  Washington.  DC.  20230. 
telephone   (202) 482-1766  or  (202) 482- 
2778.  respectivelv 
SUPPLEMENTARY  INFORMATION: 

Background 

On  Februarv  28.  200.^.  Pnmera 
Harvest  (Xiant;fan)  Co..  Ltd   (Primera 
Harvest)  and  Xiamen  International 
Trade  &  Industrial  Co..  Ltd.  (XITIC) 
requested  a  new  shipper  review  of  their 
sales   On  March  28.  2003.  tht' 
Department  published  a  notice  of 
initiaticm  of  an  antidumping  duty  new 
shipper  review  on  certain  preserved 
mushrooms  from  the  Peoples  Republic 
of  China  with  respect  to  these 
companies.  See  Certain  Preseneci 
Mushrooni,";  frnm  thf  Pfoplf's  Rppublu 
of  China:  Initiation  of  Antidumping 
Duty  .Veiv  Shipper  Review.  68  FR  r51.T2. 

.After  analyzing  XITlCs  May  23.  2003, 
questionnaire  responses,  the 
Department  determined  that  XITIC  did 
not  produce  the  sub|ect  merchandise 
that  it  exported.  Rather.  XITIC  exported 
subject  mt>rchandise  that  was  firodiiced 
bv  Inter-Foods  D.S.  Co..  Ltd.  Therefore, 
pursuant  to  CFR  351.214(b)(ii)(B).  XITIC 
failed  to  provide  the  proper  nt'w  shipfier 
certifi(.ation.  [See  Menioraiiduin  to  the 
File  from  Brian  Smith  and  lim  Mathews, 
International  Trade  Compliance 
Analvst^.  dated  August  7.  2003).  On 
August  7,  2003.  the  Department  sent 
copies  of  this  memorandum  to  the 
interested  parties  The  memorandum 
stated  that  the  parties  had  two  ^v^■t'k.s 
from  the  date  of  receipt  to  tommmit  on 
the  Department's  decision  to  rescind 
this  new  shipper  review    No  partv  filed 
comments  during  th^-  period  stipulated 
the  memorandum   .Accordingly,  we  are 
rescinding  the  new  shipper  review  with 
respect  to  XITIC. 


Scope  of  the  Order 

The  products  i overed  bv  this  order 
are  certain  preser\ed  mushrooms 
whe-ther  imported  whole,  sliced,  diced. 
or  as  stems  and  pieces.  The  preserved 
mushrooms  covered  under  this  order  are 
the  spec:ies  Aiiani  ii-<  hisporus  and 
Ai^aricLis  tiitonjuis  "Preserved 
mushrooms  "  refer  to  mushrooms  that 
have  been  prepared  or  preserved  bv 
clt'aning.  hlaiu  hing.  and  sometimes 
sluing  or  (  utting  These  mushrooms  are 
then  packed  and  heated  in  containers 
in(  hiding,  but  not  limited  to.  cans  or 
glass  jars  in  a  suitable  liquid  medium, 
including,  but  not  limited  to.  water. 
brine,  butter  or  butter  sauce.  Preserved 
iiuishrooms  mav  be  impr)rted  whole. 
sJH  ed.  tii(  ed.  or  as  stems  and  pieces. 
Included  within  the  sc:ope  of  this  order 
arn  "brined"  mushrooms,  which  are 
pres.ilted  and  paclced  in  a  heavy  salt 
solution  to  pro\  isionallv  preser\'e  them 
fur  furthtT  prcx  easing 

Excluded  from  the  scope  of  this  order 
are  the  following:  (1)  all  other  species  of 
mushroom,  iiu  hiding  straw  mushrooms: 
(2)  all  fresh  and  (hilled  mushrooms, 
including  "refrigerated"  or  "quick 
blanched  mushrooms".  [A]  dried 
mushrooms.  (4)  frozen  mushrofims:  and 
(5)  "marinated,"  "acidified"  or 
"pickled"  mushrooms,  which  are 
prepared  or  preser\'ed  bv  means  of 
vinegar  or  acetic  ai  id,  but  ma\  (  ontain 
oil  or  other  additu cs  ' 

The  merthandise  subject  to  this  order 
IS  (  lassihable  under  subheadings: 
2003.10.0127.  200. MO  01. n. 
2003.10  0137.  2003  10,014.1. 
2003.10.0147.  2003.10.01,53  and 
0711. ,51  0000  of  the  Harmonized  Tariff 
.Schedule  of  the  I'nited  States-^  ("HTS"), 
Although  the  HTSrs  subheadings  are 
providf'd  for  c unvenience  and  customs 
(uirposes.  the  written  description  of  the 
s(  o{)('  of  tills  order  IS  dispositive. 

Period  of  Review 

The  [lerioii  of  review  is  Februarv  1. 
2002,  through  lanuar\    U.  2003. 

Partial  Recission  of  Review 

Sr(  tinn  351  J  14ih!!iil(H)  states  that  a 
request  tor  a  new  shipper  r«!view  must 
contain  a  c  I'rtifu  atioii  from  the  person 


'  On  June  19.  2000,  Ihe  Department  afflrnied  that 
■nidrinated.  ■  "acidified."  or  "pickled"  muslirooms 
containing  less  than  O.'j  percent  >acetir  acid  are 
within  the  scope  of  the  antidumping  duty  order 
.S>p  "Recommendation  Memorandum-Final  Ruling 
of  Request  bv  Tak  Fat.  t-l  al.  for  ExrUisinn  of  (Certain 
Marinated.  Acidified  Mushrcjoms  from  the  .Scope  of 
the  Antidumping  Duty  Order  on  Certain  Preserved 
Mushrooms  from  the  Peoples  Republic  of  China," 
dated  lune  19.  2000. 

■  Prior  to  lanuarv  1 .  2002.  the  HTS  subheadings 
were  as  follows:  2003.10.0027.  2003.10.0031. 
2003.10.0037.  2003.10.0043.  2003  10  0047. 
2003.10.0053.  and  0711.90.4000 


that  produced  or  supplied  the  subject 
merchandise  to  the  person  requesting 
the  review  that  that  producer  or 
supplier  did  not  export  the  subject 
m"rchandise  to  the  United  States  during 
the  period  of  investigation.  Due  to 
XITIC's  failure  to  provide  the  necessary- 
certification  from  the  producer  or 
supplier  of  the  subject  merchandise  and 
its  misleading  statements  in  the 
submitted  certification  that  suggested 
that  it  was  both  the  exporter  and 
producer  of  subject  merchandise,  we  are 
rescinding,  in  part,  this  new  shipper 
re\iew  on  certain  preserved  mushrooms 
from  the  People's  Republic  of  China  as 
to  XITIC.  This  review  will  continue 
with  respect  to  Primera  Harvest. 

Notification 

Bonding  will  no  longer  be  permitted 
to  fulfill  security  requirements  for 
shipments  from  XITIC  of  certain 
preserved  mushrooms  from  the  PRC 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  doubled  antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  nf  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  351.305(a). 
Timelv  written  notification  of  the 
return/destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
herebv  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
AP(3  is  a  violation  which  is  subject  to 
sanction. 

We  are  issuing  and  publishing  these 
determinations  and  notice  in 
accordance  with  sections 
751(a)(2)(B)(iv)  and  777(i)  of  the  Act.  as 
amended,  and  19  CFR  351.214(f)(3). 

DhIhiI-  ()(  fuller '1.  2003. 
leiTrey  May, 

Al  tinii  A'^sjstanl  Se^rretary  for  Import 
Admiuistrotiun 

|FR  Do(    U:i-2fi21  1  Filed  10-15-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  101003D] 

Proposed  information  Coilection; 
Comment  Request;  Naturai  Resource 
Damage  Assessment  Restoration 
Project  information  Siieet 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
action:  Notice. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  15, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  John  Rapp,  National  Oceanic 
and  Atmospheric  Administration,  P.O. 
Box  25092.  Baton  Rouge,  LA  70894- 
5092  (or  via  the  Internet  at 
john.rapp@noaa.gov). 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Natural  Resource  Damage 
Assessment  (NRDA)  Restoration  Project 
Information  Sheet  is  designed  to 
facilitate  the  collection  of  information 
on  existing,  planned,  or  proposed 
restoration  projects.  This  information 
will  be  used  by  the  Natural  Resource 
Trustees  to  develop  potential  restoration 
alternatives  for  natural  resource  injuries 
and  service  losses  requiring  restoration 
during  the  restoration  plaiming  phase  of 
the  Natural  Resource  Damage 
Assessment  (NRDA)  process. 

II.  Method  of  Collection 

Project  information  can  be  submitted 
to  the  Natural  Resource  Trustees  by 
either  completing  the  NRDA  Restoration 
Project  Information  Sheet  or  submitting 
project  information  directly  to  the 


Natural  Resource  Trustees  without  the 
form.  The  NRDA  Restoration  Project 
Information  Sheet  will  be  made 
available  to  the  general  public  on  the 
Internet  or  by  requesting  a  hard  copy  or 
digital  copy  from  the  Natural  Resource 
Trustees.  All  project  information 
submitted  to  the  Natural  Resource 
Trustees  with  or  without  the  NRDA 
Restoration  Project  Information  Sheet 
will  be  compiled  and  considered  for 
potential  implementation. 

III.  Data 

OMB  Number:  None. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Individuals  or 
households;  businesses  or  other  for- 
profit  organizations;  not-for-profit 
institutions;  farms:  Federal  government; 
and  State,  Local,  or  Tribal  government. 

Estimated  Number  nf  Respondents: 
165. 

Estimated  Time  Per  Response:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  55. 

Estimated  Total  Annual  Cost  to 
Public:  S(i5. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  Octobers.  2003. 
Gwellnar  Banks. 

Management  Analyst.  Office  oj  the  Chief 
Information  Officer. 

|FR  Doc.  03-2620.3  Filed  10-15-03:  8:45  iinii 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

[I.D.  101003E] 

Proposed  information  Collection; 
Comment  Request;  NOAA's  Teacher- 
At-Sea  Program 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Notice. 


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)f2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  15. 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer. 
Department  of  Commerce,  Room  6625. 
14th  and  Constitution  Avenue.  NW. 
Washington.  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Jennifer  Hammond  at  1315 
East  West  Highwav,  Rm  12746.  Silver 
Spring.  MD  20910';  at  301-713-3418. 
ext.  138:  or  at 
Jennifer  hammond@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Teacher-At-Sea  Program  provides 
educators  with  the  opportunity  to 
participate  in  research  projects  aboard 
NOAA  vessels  and  other  vessels  that 
conduct  NOAA  Research.  The 
respondents  are  educators  who  provide 
information  about  themselves  and  their 
teaching  situation.  They  also  submit  a 
follow-up  report  with  ideas  for 
classroom  applications. 
Recommendations  are  also  required. 

II.  Method  of  Collection 

Application  forms  must  be  submitted. 
On-line  forms  can  be  filled-in.  printed, 
and  mailed.  Persons  with  full  Adobe 
Acrobat  software  can  save  the  on-line 
form  and  submit  it  electronically. 

III.  Data 

OMB  Number:  0648-0283. 
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Fnrm  \'umber:  None. 

Tvpe  of  Rt!view:  Regular  submission 

Affected  Public:  Innivitiuais  or 
households 

Estimated  Suinber  at  Respondents 
375 

Estimated  Time  Per  Response:  45 
minutes  to  read  an  completf 
application;  15  minutes  to  complete  a 
Health  Services  Questionnaire;  15 
minutes  to  deliver  and  discuss 
recommendation  forms  to  persons  who 
will  fill  them  out;  15  minutes  to 
complete  a  recommendation  fnrm;  .ind  2 
hours  for  a  follow-up  report 

Estimated  Total  Annual  Rurden 
Hours:  309 

Estimated  Total  Annual  Cost  to 
Public:  S53b. 

rV.  Request  for  Comments 

Comments  are  invited  on   (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agencv   includint; 
whether  the  information  shall  have 
practical  utility;  (bl  the  accuracv  of  the 
agencv's  estimate  of  the  burden 
(including  hours  and  (;ost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  te<;hniques 
or  other  forms  of  information 
technology 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/f)r 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  aJso  will  bec(jme  a  matter  of  public 
record. 

Datfd   0(tnber8.  2003. 
Gwellnar  Banks. 

.V/anoge/7if'nf  Analyst.  Office  of  the  Chief 
Information  OIUcfT 

|FR  L)o(    0,!-Jh204  Filed  10-1.5-O.J.  8:45  Am. 
B«LUNG  COOe  3S10-12-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

ENVIRONMENTAL  PROTECTION 
AGENCY 

Minnesota  and  Texas  Coastal  Nonpoint 
Pollution  Control  Programs: 
CondKional  Approvals,  Final  Findings 
Documents  and  Records  of  Decision 

AGENCY:  National  Oceanic  and 
Atmospheric  Administraticm  (NOAA). 
U.S.  Department  of  Commerce,  and  the 
U.S.  Environmental  Protection  Agency 
(EPA). 


ACTION:  Notice  of  ctmditional  approval 
nf  CoKstal  Nonpt)int  Programs  and 
.iv.iilahilitv  of  Final  FMiidings 
[)o(  uinent.s  aiui  Records  of  Decision  tor 
Minnesota  ami  Tex. is 

SUMMARY:  Notice  is  hereby  given  of  the 
(  iinditional  approval  of  the  Coastal 
Nonpoint  Pollution  Control  Programs 
(coastal  nonpoint  programs)  and  of  the 
av.iilabilitv  of  the  Final  Findings 
Doc  uments  and  Rei  iirds  of  Decision  for 
.Minnesota  and  Texas.  Secti(jn  B217  of 
the  Coastal  Zone  Act  Reauthorization 
.Amendments  (("Z.ARA)  recjiiires  States 
and  Territories  with  coastal  Z(jne 
management  [irograms  that  have 
received  approval  under  section  306  of 
the  Coastal  Zone  Management  Act  to 
develop  and  implement  co.istal 
nonpoint  programs 

NO.AA  and  V.V\  have  approved,  with 
conditions,  the  coastal  nonpoint 
programs  submitted  by  Minnesota  and 
Texas.  In  order  to  receive  final  approval 
of  their  programs.  Minnesota  and  Texas 
will  nt'ed  to  meet  the  conditions  within 
the  associated  timeframes  as  indicated 
in  the  Final  Findings  Documents 
DATES:  The  ct)nditional  approval  of  the 
coastal  nonpoint  pollution  control 
programs  for  Minnesota  and  Texas  is 
effective  upon  the  date  of  publication  of 
this  Notice  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  Final  Findings 
Documents  are  available  on  the  NOAA 
Web  site  at  http  // 

www  ocnn  nos  noaa  gov/czm.  (Copies  of 
the  Final  Findings  and  Records  of 
Decision  also  may  be  obtained  upon 
re(juest  from:  Helen  Farr.  Coastal 
Programs  Division  (N/ORM3).  Office  of 
Ocean  and  (Coastal  Resource 
Management.  NOS.  NOAA.  1305  East- 
West  Highway  Silver  Spring.  Maryland 
20410,  phone  (301)  713-3155,  xl.5'o,  e- 
mail  Helen  taminoaa.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Farr.  NOAA,  (301)  713-3155, 
xl50;  or  Don  Waye.  EPA  (202)  56b- 
1170 

SUPPLEMENTARY  INFORMATION:  NOAA 

and  EPA  havt;  prepareii  a  Findings 
Document  for  each  coastal  nonpoint 
program  submitted  for  approval.  The 
Findings  Documents  were  prepared  by 
NOAA  and  EPA  to  provide  the  rationale 
for  the  agencies'  de(  ision  to  approve 
each  State  and  Territorv  coastal 
nonpoint  program.  Proposed  Findings 
tlocuments.  Environmental 
Assessments,  and  Findings  of  No 
■Significant  Impac  t  prepared  for  the 
coastal  nonpoint  programs  submitted  by 
Minnesota  and  Texas  were  made 
available  for  public  comment  in  the 
Federal  Register  on  March  17.  2003  (68 
FR  12675)  and  April  7.  2003  (68  FR 


16787),  respectively.  No  public 
comments  were  received  on  the 
programs. 

In  accordance  with  the  National 
Environmental  Policy  Act  (NEPA). 
NOAA  has  also  prepared  a  Record  of 
Decision  on  each  program.  The  Record 
of  Decision;  (1)  States  what  the  decision 
was;  (2)  identifies  all  alternatives 
considered,  specifying  the  alternative 
considered  to  be  environmentally 
preferable;  and  (3)  states  whether  all 
practic:able  means  to  avoid  or  minimize 
environmental  harm  from  the 
alternative  selected  have  been  adopted. 

In  March  1996,  NOAA  published  a 
programmatic  environmental  impact 
statement  (PEIS)  that  assessed  the 
environmental  impacts  associated  with 
the  approval  of  State  and  Territory 
coastal  nonpoint  programs.  The  PEIS 
forms  the  basis  for  the  environmental 
assessments  NO.\A  has  prepared  for 
each  State  and  Territorial  coastal 
nonpoint  program  submitted  to  NOAA 
and  EPA  for  approval.  In  the  PEIS, 
NOAA  determined  that  the  approval 
and  conditional  approval  of  coastal 
nonpoint  programs  will  not  result  in 
any  significant  adverse  environmental 
impacts  and  that  these  actions  will  have 
an  overall  beneficial  effect  on  the 
environment.  Because  the  PEIS  served 
only  as  a  "framework  for  decision"  on 
individual  State  and  Territorial  coastal 
nonpoint  programs,  and  no  actual 
decision  was  made  following  its 
publication.  NOAA  has  prepared  a 
NEPA  Record  of  Decision  on  each 
individual  State  and  Territorial  program 
submitted  for  review. 

(Federal  Domestic  .Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration). 

Dated:  Ot  tober  9.  2003. 
Alan  Neuschatz. 

Associate  Assistant  Administrator. 
Management  and  Budget  Office.  Satianal 
Ocean  Sen,  ice,  .Mational  Oceanic  and 
Atmospheric  Administration. 

G.  Tracy  Mehan,  III, 

Assistant  Administrator.  Office  of  Water. 

Environmental  Protection  Agency 

|FR  Doc  03-2f>087  Filed  10-15-03;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  100903D] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
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Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  a  pubUc  meeting. 

summary:  The  New  England  Fishery 
Management  Council  (Coimcil)  is 
scheduling  a  public  meeting  of  its 
Research  Steering  Committee  in  October 
2003.  Recommendations  from  the 
committee  will  be  brought  to  the  full 
Coimcil  for  formal  consideration  and 
action,  if  appropriate. 

DATES:  The  meeting  will  held  on 
Thursday,  October  30,  2003  at  9:30  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Peabody  Marriott  Hotel,  8A 
Centennial  Drive.  Peabody,  MA  01960; 
telephone:  (978)  977-6478. 

Council  address:  New  England 
Fishery  Management  Council,  50  Water 
Street.  Newburyport,  MA  01950. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
telephone:  (978)  465-0492. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  will  include  an  update  on 
projects  funded  through  NOAA 
Fisheries  Cooperative  Research  Partners 
Initiative,  further  deliberations  on  a 
process  to  incorporate  the  results  of 
cooperative  research  projects  into  the 
Council  management  process,  and 
planning  for  2004initiatives. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Coimcil  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the  Council's 
intent  to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to.  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 

Dated:  October  9.  2003. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  \ationaI  Marine  Fisheries  Service. 
|FR  Doc.  03-26198  Filed  10-15-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  100903E] 

New  Engiand  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its  Social 
Sciences  Advisor^'  Committee  in 
November,  2003  to  consider  actions 
affecting  New  England  fisheries  in  the 
exclusive  economic  zone  (EEZ). 
Recommendations  from  this  group  will 
be  brought  to  the  full  Council  for  formal 
consideration  and  action,  if  appropriate. 
DATES:  The  meeting  will  be  held  on 
Monday,  November  3,  2003  at  10  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn,  One  Newbury  Street, 
Peabody,  MA  01960;  telephone:  (978) 
535^600. 

Council  address:  New  England 
Fishery  Management  Council,  50  Water 
Street,  Mill  2,  Newburyport,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
telephone:  (978)  465-0492. 
SUPPLEMENTARY  INFORMATION:  The  Social 
Science  Advisory  Committee  will 
review  timelines  for  Council  actions 
that  extend  into  2004  and  decide  which 
actions  are  appropriate  for  providing  the 
Council  guidance  on  social  and 
economic  analysis.  The  Committee  will 
also  discuss  progress  on  developing  a 
clearinghouse  for  social  and  economic 
data  and  a  workshop  to  further  the 
development  of  social  and  economic 
analyses  of  fisher\'  management  action. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 


auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  [see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 

Dated.  0(  tober  9.  2003. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  S'ational  Marine  Fisheries  Service. 
|FR  Dor.  03-26199  Filed  10-15-03;  8:45  am) 

BILUNG  CODE  3S1 0-22-8 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  100903C] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  bodies  will  hold  public 
meetings. 

DATES:  The  Council  and  its  advisory 
bodies  will  meet  November  2-7,  2003. 
The  Council  meeting  will  begin  on 
Monday,  November  3,  at  3:30  p.m., 
reconvening  each  day  through  Friday. 
All  meetings  are  open  to  the  public, 
except  a  closed  session  will  be  held  at 
3:30  p.m.  on  Monday,  November  3  to 
address  litigation  and  personnel 
matters.  The  Council  will  meet  as  late 
as  necessary  each  day  to  complete  its 
scheduled  business. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Hihon  San  Diego  Del  Mar,  15575 
)immy  Durante  Blvd..  Del  Mar.  CA 
92014;  telephone:  (858)  792-5200. 
Council  address:  Pacific  Fisherx' 
Management  Council.  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Donald  O.  Mclsaac,  Executive  Director: 
telephone:  (503)  820-2280  or  (866)  806- 
7204. 

SUPPLEMENTARY  INFORMATION:  The 
following  items  are  on  the  Council 
agenda,  but  not  necessarily  in  this  order. 
All  items  listed  are  subject  to  potential 
Council  action. 

A.  Call  to  Order 

1.  Opening  Remarks.  Introductions 

2.  Roll  Call 

3.  Executive  Directors  Report 

4.  Approve  Agenda 

B.  Marine  Protected  Areas 

1.  Jurisdiction  and  Authority  Issues 
for  Marine  Protected  Areas 
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2   Update  on  West  Coast  Marine 
Protected  Areas  Issues 

C.  Habitat 

Current  Habitat  Issues 

D.  Croundfish  Management 

1.  NMFS  Report  on  Croundfish 
Management 

2   Makah  Rockfish  Enhant  pmf'nt 
Proposal 

3.  Feasibility  of  L'sing  Keal-fimc 
Electronic  Logbook  Data  in  Clroundfish 
Fishery  Management 

4.  Observer  Data  Flow  for  Fishery 
Years  2004-06 

5.  Status  of  Croundfish  Fisheries  and 
Inseason  Adjustments 

6  Cabezon  and  Lingcod  Stfxk 
.Assessments  and  Lingcod  Rebuilding 
Analysis  for  2005-06 

7  Update  on  RecFin  Data 
Improvements 

8.  Preliminarv  Optimum  Yield  fOY). 
Acceptable  Biological  C:at(:h  (ABC'). 
Management  Measures,  and  Preseason 
Management  Schedule  (\'ovember-(une! 
for  2005-06  Fisheries 

9.  Planning  of  "Off-year"  Non- 
regulatorv  Science  .Activities  (eg.  Stock 
Assessment  Mfidels.  BO  and  BNLSY 
Workshops) 

10.  Vessel  Monitoring  System  (VMS): 
Transiting  Requirements  for  Fi,\ed-Cear 
Limited  Entrv  Vessels  and  Expansion  of 
the  Program 

11  Croundfish  Bycatch  Program 
Environmental  Impact  Statement 

12  Development  of  Ciroundfish  Trawl 
Individual  Quotas  (IQ)  and  Control  Date 

13.  Final  .Approval  of  Exempted 
Fishing  Permits  (EFPs)  for  2004 

14  Croundfish  Fishery  Management 
Plan  .Amendment  16- ,i:  Rebuilding 
Plans  for  Bocaccio.  Cowcod,  and  VV'idnw 
and  ^'elloweve  Rockfish 

15  Open  .Access  Limitatum 
Discussion  and  Planum'^ 

E.  Salmon  Management 

1.  Salmon  Fisher\  I'pdate 

2.  Inseason  Consideration  ut 
Scheduled  2004  Commercial  and 
Recreational  Openings  Snuth  nf  f^ape 
Falc;on 

3.  Preseason  Planning  for  2004 
Management 

4.  Salmon  .Methiidnliigv  Rev  iew 

F   Pacific  Halibut  Managenvnt 

1    Status  of  2003  Pa(  ifi<   H.ilibiit 
Fisheries 

2.  Proposed  Changes  to  the  Catch 
Sharing  Plan  and  .Annual  Regulations 

C   Highly  Migratory  Species 
Management 

1.  NMFS  Report  on  Highly  .Migratory 
Species  Management 


2.  Fisherv  Management  Plan  (FMP) 
Amendment  Update:  High  Seas 
Longline  Limited  Entry  and  Other  Issues 

H   tloastal  Pelagic  Species  Management 

1.  NMFS  Report 

2.  Pacific  Sardine  Stock  Assessment 
and  Harvest  Cuideline  for  2004 

I.  .Administrative  and  Other  Matters 

1  Legislative  Matters 

2  Fisi  al  Matters 

3.  Appointments  to  Advisory  Bodies, 
Standing  Committees,  and  Other 
Forums  for  the  2004-06  Term 

4   Staff  Work  Load  Priorities  and  Draft 
Mar(  h  2004  (.oiinc  il  Meeting  .Agenda 

SCHEDULE  OF  ANCILLARY 
MEETINGS 


SUNDA  Y  November  2  2003 

Scoping  Sessions  

Groundfish  Management 

Specifications        

tor  2005-2006 

Groundtish  Fishery  Manage 

ment  Plan  

Amendrrent  16-3    

MONDA  y  November  3. 

2003  

Council  Secretariat  

Groundtisti  Advisory 

Subpanei  

Groundtish  Management 

Team  

Scientific  and 
Statistical  Committee 
Joint  Sessions 


SCHEDULE  OF  ANCILLARY 
MEETINGS— Continued 


1  Cat>ezon  and  Lingcod 
Stock  Assessments      

2  Real  lime  Electronic  Log- 
booK  Presentation 

3  Makah  Rockfish  Enhance- 
ment 

ProposalHabitat  Committee 

Legislative  Committee      

Budget  Committee  

TUESDA  Y   November  4. 
2003  

Council  Secretariat 

California  State  Delegation 

Oregon  State  Delegation 

Washington  State  Delegation 

Groundfish  Advisory 

Subpanei  

Groundtish  Management 
Team 

Highly  Migratory  Species  Ad- 
visory Subpanei 

Scientific  and  Statistical 
Committee  

Enforcement  Consultants  


WEDNESDAY  Novembers. 

2003  

Council  Secretariat  

California  State  Delegation 
Oregon  State  Delegation 
Washington  State  Delegation 
Groundfish  Advisory 

Subpanei      


1  p  m 


3  p.m 


8 

am 

8 

a  m 

8 

a  m 

8 
30-12 

am 
p  m 

0 

am 

1 

a  m 

1 

p  m 

7 

a  m 

7 

a  m 

7 

a  m 

7 

a  m 

Bam 

8  am 

Sam 

8  am 

tmmed'ately 

following 

Council 

Session 


7am 
7am 
7  am 
7am 

8am 


Groundtish  Management 

Team    

8  a.m. 

Enforcement  Consultants 

As  necessary 

THURSDA  Y.  November  6. 

2003 

Council  Secretanat  

7  am. 

California  State  Delegation  ... 

7  a.m. 

Oregon  State  Delegation  

7  a.m. 

Washington  State  Delegation 

7  a.m. 

Groundtish  Advisory 

Suboanel                          

8  am. 

Groundtish  Management 

Team    

8  a.m. 

Enforcement  Consultants 

As  necessary 

FRIDAY  November  7.  2003 

Council  Secretanat    

7  a.m. 

California  Slate  Delegation  ... 

7  a.m. 

Oregon  State  Delegation    

7  a.m. 

Washington  State  Delegation 

7  am. 

Groundtish  Advisory 

Suboanel                

8  a.m. 

Groundtish  Management 

Team  

8  a.m. 

Enforcement  Consultants  

As  necessary 



Although  non-emergency  issues  not 
contained  in  (his  agenda  may  come        , 
before  this  Council  for  discussion,  those 
issues  may  nOt  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  anv  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accominodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Ms.  Carolyn  Porter 
at  (503)  820-2280  or  (866) 806-7204  at 
least  5  days  prior  to  the  meeting  date. 

Ddl.'ii:  C)(  lob.T'l,  2003. 
Richard  W.  Surdi, 

,  \itino  nm^itor.  Office  nf  ^ustairiabh 
Hishrni'^.  Xdtinnal  Marine  Fisheries  Ser\  ice. 
iFK  Dui     (1,1-2(1147  Filed  10-l.'i-()3;  HAS  ami 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  100703F] 

South  Atlantic  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
.Service  (NMFS),  National  Oceanic  and 
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Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  a  public  workshop. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  will  hold  a 
Deepwater  Snapper  Grouper  Data 
Workshop  as  part  of  the  Southeastern 
Data,  Assessment,  and  Review  (SEDAR) 
process.  The  SEDAR  assessment  of  the 
South  Atlantic  and  Caribbean  deepwater 
snapper  and  grouper  complex  will  begin 
with  a  Data  Workshop  in  Charleston, 
SC. 

DATES:  The  SEDAR  Deepwater  Data 
Workshop  will  be  held  November  3, 
2003  beginning  at  1:30  p.m.  through 
November  7,  2003,  ending  by  4  p.m. 
ADDRESSES:  The  workshop  will  be  held 
at  the  Hampton  Inn  Charleston/West 
Ashley,  678  Citadel  Haven  Drive, 
Charleston,  SC  29414;  telephone:  (843) 
573-1200;  fax:  (843)  556-6078. 

Council  address:  One  Southpark 
Circle,  Suite  306,  Charleston.  SC  29407. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 

Iverson,  Public  Information  Officer, 
South  Atlantic  Fishery  Management 
Council,  telephone:  (843)  571^366  or 
toll  free  866/SAFMC-lO;  fax:  (843)  769- 
4520. 

SUPPLEMENTARY  INFORMATION:  An 
assessment  data  set  will  be  developed 
during  the  workshop  for  8  species  in  the 
South  Atlantic  snapper  grouper 
management  complex:  snowy  grouper, 
golden  tilefish,  speckled  hind,  Warsaw 
grouper,  blueline  tilefish,  queen 
snapper,  misty  grouper  and  yellowedge 
grouper.  The  data  set  will  also  include 
the  following  four  species  from  the 
Caribbean:  queen  snapper,  silk  snapper, 
sand  tilefish  and  blackline  tilefish.  The 
assessment  data  set  for  these  species 
will  include  catch  statistics,  fishery 
sampling,  independent  monitoring,  life 
history  and  logbook  information. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physicsdly 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 


should  be  directed  to  the  council  office 
(see  ADDRESSES)  by  October  30,  2003. 

Dated:  October  9,  2003. 
Richard  W.  Surdi. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Ser\'ice. 
[FR  Doc.  03-26200  Filed  10-1.1-03;  8:45  am] 

BILLING  CODE  3510-22-5 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.100603F] 

Endangered  and  Threatened  Species; 
Take  of  Anadromous  Fish 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  enhancement  of 

survival  permit  (1425). 

SUMMARY:  On  August  7,  2003,  NMFS' 
Northwest  Region  issued  permit  1425 
(described  in  the  SUPPLEMENTARY 
INFORMATION  section  below)  under 
the  Endangered  Species  Act  (ESA) 
allowing  take  of  threatened  species  for 
enhancement  of  survival  actions. 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  during  business  hours  by 
appointment  at  NMFS'  Washington 
State  Branch  Office,  Habitat 
Conservation  Division.  510  Desmond 
Drive  SE,  Suite  103,  Lacy,  WA  98503 
(phone:  360-753-9530).' 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Ehinger,  Lacey,  WA, 
Telephone:  (360)  534-9341,  fax:  (360) 
753-9517,  e-mail: 

stephanie.ehinger@noaa.gov:  or  Dan 
Guy  at  the  same  office.  Telephone:  360- 
534-9342,  email:  dan.gu}'@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  Are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Scientific  research  and/or 
enhancement  permits  are  issued  under 
Section  10(a)(1)(A)  of  the  ESA  in 
accordance  with  and  subject  to  the  ESA 
and  NMFS  regulations  governing  listed 
fish  and  wildlife  permits  (50  CFR  parts 


222-226).  Authority  to  take  listed 
species  is  subject  to  conditions  set  forth 
in  the  permits. 

Species  Covered  in  this  Notice 

The  following  ESA-listed  species  and 
evolutionary-  significant  units  (ESUs)  are 
covered  in  this  notice: 

Threatened  Lower  Columbia  River 
(LCR)  Chinook  salmon  (Oncorhynchus 
tshaw'xischa) 

Threatened  Columbia  River  (CR) 
Chum  salmon  (O.  keta). 

Threatened  LCR  Steelhead  (O.  mykiss) 

Take  Summary 

For  the  benefit  of  29  restoration 
projects  over  a  five  year  period,  a 
maximum  number  of  48  juvenile 
steelhead  and  two  juvenile  spring 
chinook  are  expected  to  be  killed.  That 
equates  to  an  annual  take  of  10  juvenile 
steelhead  resulting  from  six  projects. 
Conservatively  estimating  take  in 
several  instances  involver*  intentionally 
mflated  numbers.  The  number  of  dead 
juveniles  could  be  much  lower.  Still.  48 
dead  juveniles  (and  10  per  year)  is  a 
small  number  as  a  portion  of  the  total 
Lewis  River  steelhead  outmigration. 
Steelhead  smolt  production  for  Cedar 
Creek,  where  most  of  the  North  Fork 
production  occurs,  averages  3600.  Data 
for  the  East  Fork  were  not  available. 
Even  if  steelhead  production  in  the 
Lewis  River  was  limited  to  the  average 
3.600  from  Cedar  Creek.  10  steelhead 
would  be  0.3  percent  of  the  run.  The 
effect  on  the  entire  LCR  evolutionary 
significant  unit  (ESU)  is  smaller  yet. 
NMFS  does  not  have  data  available  to 
calculate  the  percentage  of  summer 
rearing  chinook  smolts  that  may  be 
killed.  But.  NMFS  expects  the  effect  to 
be  even  smaller,  because  the  vast 
majority  of  the  chinook  will  not  be  in 
the  system  during  construction.  Thus, 
the  percentage  of  the  smolts  that  are 
likely  to  be  taken  is  much  lower  than 
the  0.3  percent  for  the  Lewis  River 
steelhead  run. 

Notice  was  published  on  April  2. 
2003  (68  FR  15996),  that  Fish  First,  a 
non-profit  organization  based  in 
southwest  Washington  State,  applied  for 
an  enhancement  of  survival  permit 
under  section  10(a)(1)(A)  of  the  ESA. 
NMFS  issued  permit  1425  on  August  7. 
2003,  authorizing  annual  takes  of  the 
threatened  salmonids  listed  above  in  the 
Lewis  River  basin.  Permit  1425  expires 
on  August  10,  2008. 

Dated:  October  9.  2003. 
Phil  Williams. 

Chief.  Endangered  Species  Division,  Office 
of  Protected  Resources.  National  Marine 
Fisheries  Senice. 
|FR  Dot;.  03-26196  Filed  lO-l.i-03;  8:45  ami 

BILLING  CODE  351&-22-S 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

Announcement  of  Performance  Review 
Board  Members 

AGENCY:  NatKinal  TeUn  (imnuinicatinn^ 
and  Inf(irmation  Administr<itinii, 
Dpparlment  cif  Cdnimt^rce. 

action:  Notice. 

summary:  5  CFR  430  310  requires 

agencH's  to  puhli.sh  notice  of 
Performance  Review  Board  appointees 
in  the  Federal  Register  hf  for*'  tht'ir 
service  begins.  This  notice  announu's 
the  names  of  new  and  existing  members 
of  the  National  Telecommunications 
and  Information  Administration's 
Performan(  e  Re\  lew  Board. 

FOR  FURTHER  INFORMATION  CONTACT: 

Darlene  Haywood,  hiternational  Trade 
.administration.  Office  of  Human 
Resources  Management,  at  (202)  4K2- 
2H50.  Room  7060.  Washington,  DC 
20230. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  Performance  Review 
Board  is  to  review  and  make 
recommendations  to  the  appointing 
authority  on  performance  management 
issues  such  as  appraisals,  bonuses,  pav 
level  increases,  and  Presidential  Rank 
.■\wards  for  members  (jf  the  Senior 
Executive  Service.  The  Acting  Assistant 
Secretarv  for  Communic  atums  and 
Information.  Michael  D  Ciallagher.  has 
named  the  following  members  of  the 
National  Telecommunications  and 
Information  Administration 
Performance  Review  Board: 

1,  Frederick  R.  VVentland,  Associate 
Administrator  for  Spectrum 
Management  (Chairperson). 

2.  Bemadette  McCiuire-Rivera, 
Associate  Administrator  for 
Telecommunications  and  Information 
.Applications. 

3  Alan  VV  Vincent.  Associate 
Administrator  for  Telecommunication 
Sciences  and  Director,  Institute  for 
Telecommunication  Sciences  (new). 

4.  Robin  R.  Layton.  .Associate 
.Administrator  for  International  .Affairs 

(new). 

5.  Ronald  P.  Hack.  Deputv  C^hief 
Information  Officer  for  Information 
Technology  Ser\'ices.  Patent  and 
Trademark  office  (outside  reviewer). 

6.  Darlene  F.  Haywood.  Executi\e 
Secretary'.  IT.A  Office  of  Human 
Resources  Management  at  (202)  482- 
2850 


D.il.'.i    ()(  i..l»T  ').  2003. 
Doris  W.  Brown, 
Human  Ri'sourres  Offictr. 

IPK  IliK     l)3-2fil24  KileH  10-1.^-03;  8  4'i  drill 
BILLING  CODE  35tO-25-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Imfjort  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
the  Philippines 

October  10   Jiio  i 

AGENCY:  Committee  for  the 

Impleiiientiition  otTiAtili'  .Agreements 

((.ITAi 

ACTION:  issuing  .1  dire(  tive  to  the 

( .ominissioner.  Bureau  ot  ( 'ustoiiis  and 

Border  Prote(  tinii  adjusting  limits. 


EFFECTIVE  DATE:  October  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naimii  Freeman.  International  Trade 
,Spe(  lalist,  Office  oi  Textiles  and 
Apparel.  l!.,S.  Department  of  Commerce. 
(202)  482-4212   Foi  information  on  the 
tjuota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-.S8.50.  or  refer  to  the 
Bureau  of  Customs  and  Border 
Protection  website  at  http:// 
uM^v. customs. t^ov.  For  information  on 
embargoes  anti  ()uota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http //ott-xa  itu.dnc.gov. 
SUPPLEMENTARY  INFORMATION: 

Aulhoritv:  Sec  liun  204  ot  liu:  AgncultiirHl 
\i  t  iif  I't.nCi.  as  dmendcd  (7  U.S.C.  1HS4). 
txeiutive  OrdiT  llt.'il  ofM.irih.i.  l')72.as 
.imeiKied. 

The  current  limits  for  certain 
categories  are  btnng  adjusted  for  special 
shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harrncmized  Tariff  Schedule  of  the 
Inited  States  [set'  Federal  Register 
notice  08  VK  1599.  published  on  January 
13,  2003).  Also  see  67  FR  63632. 
published  on  October  15.  2002. 

Philip  I.  Martello. 

-\(  tiii^i  (  Jul  I  mid  n  i  iiinniittff  U>r  ihe 
linfilriuriildtinn  nl  1 1  \!ilf  Aiirt'cnifnts. 

Commitlee  for  the  Impiementalion  of  Textile 
.Agreements 

0(  toiuT   10.  J(I(H 

{^Dniinissioner. 

Bureau  uj  Custi>in>  and  HuniiT  Prutection, 
Washington.  DC  20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 


issued  to  you  on  Of:tcJber  8,  2002,  by  the 
t]hairnian,  Ckjmmittee  for  the  Implementation 
of  Textile  .Agreements.  That  dire(:ti\e 
(  (ini  criis  imports  of  certain  [:otton.  wool  and 
maii-m.ulf  fiber  textiics  and  tijxtile  prndiu  ts 
and  sdk  t)lend  aiid  (Mhcr  \egetable  fil)er 
.ipparel.  prodiu  rd  or  inanufac  tured  in  the 
Philippines  anil  exported  during  die  IweUe- 
nionth  period  \\iii<  li  began  on  januarv  1. 
2003  and  extends  tlirough  Dec  eniljer  .31. 
2003 

P"ffec:tive  on  ()i  tober  17.  200.1.  vou  are 
diiec  ted  to  ad|ust  the  limits  for  tlie  following 
categories,  as  prov  ided  for  uniter  the  Cruguav 
Round  .Agrei'nienl  on  Textiles  and  (Holhing: 

Category  Ad)usted^twelve-month 

Levels  in  Group  I 

335   !  316.668  dozen 

338/339 I  3.533.517  dozen. 

347/348 !  3.540.738  dozen 

635       i  428.602  dozen 

638/639 ,  3  195,642  dozen. 

647/648  1  947.480  dozen 

'  The  limits  have  not  been  adjusted  to  ac- 
count tor  any  imports  exported  after  December 
31,  2002 

The  (^i)ininitlee  for  the  Implementation  of 
Textile  .Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exc:eption  to  the  riileinaking  provisions  of  ,t 
U.S.C.  .i.=53(a)(l). 

SincereK . 
Phill[)  I.  Marlelh), 

,\('linii  Chairman.  CommitU'v  for  the 
Implrmi-ntation  ol  Textile  .■\greements. 
|FR  [)o(    03-2(i213  Filed  l()-l.'i-0.3;  8:45  anij 
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DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  17,  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
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that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated;  October  10,  2003. 
Angela  C.  Arrington, 

Leader,  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondaiy  Education 

Type  of  Review:  Revision. 

Title:  Application  for  Grants  Under 
the  Strengthening  Institutions  Program, 
American  Indian  Tribally  Controlled 
Colleges  and  Universities  Program,  and 
Alaska  Native  and  Hawaiian  Serving 
Institutions  Program. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  415. 

Burden  Hours:  19,250. 

Abstract:  The  information  is  required 
of  institutions  of  higher  education  that 
apply  for  grants  under  the  Strengthening 
Institutions  Program,  the  American 
Indian  Tribally  Controlled  Colleges  and 
Universities  Program,  and  the  A.laska 
Native  and  Native  Hawaiian  Serving 
Institutions  Program,  authorized  under 
Title  III,  Part  A  of  the  Higher  Education 
Act  of  1995,  as  amended.  This 
information  will  be  used  in  the  peer 
review  and  in  making  funding 
recommendations. 

This  collection  is  being  submitted 
under  the  Streamlined  Clearance 
Process  for  Discretionary  Grant 
Information  Collections  (1890-0001). 


Therefore,  the  30-day  public  comment 
period  notice  will  be  the  only  public 
comment  notice  published  for  this 
information  collection. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2362.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments'  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050.  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
(202)  708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  ourden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  Joe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  03-26141  Filed  10-15-03;  8:45  amj 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  15,  2003. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 


Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summan,'  of  the  collection:  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  October  10.  2003. 

Angela  C.  Arrington, 

Leader.  Rvguiatory  Information  .Management 
Group.  Office  of  the  Chief  information  Officer 

Institute  of  Education  Sciences 

Type  of  Review:  New. 

Title:  American  Indian  Supplement  to 
the  National  Assessment  of  Educational 
Progress  (NAEP),  Field  Test  2004. 

Frequency:  One  time. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs;  Individuals  or 
household. 

Reporting  and  Recordkeeping  Hour 
Burden : 

Responses:  1.300. 

Burden  Hours:  325. 

Abstract:  This  study  is  a  field  test  for 
a  planned  supplement  to  the  National 
Assessment  of  Educational  Progress. 
The  studv  will  determine  the  feasibility 
of  oversampling  the  American  Indian 
and  A.laska  Native  student  population. 
In  addition  to  a  standard  assessment 
and  it  includes  special  background 
questionnaires  for  student,  teacher,  and 
school  components.  A  3-year  clearance 
is  requested. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb  ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2363.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments  "to  view. 
Written  requests  for  information  should 
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be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue.  S\V  ,  Room  4050,  Regional 
Office  Building  J.  Washington.  DC; 
20202-4fi51  or  to  the  e-inaii  address 
i-;vja;i  reese^ed-gov.  Requests  mav  also 
be  electronically  mailed  to  the  internet 
address  OCIU  RI\{(r<i<^(i  i^ov  or  faxed  to 
202-708-t)34H   Please  spe(  ifv  the 
complete  title  of  the  information 
collection  when  making  your  request, 
("omments  regarding  burden  and/or 
the  collec:tion  activitv  recjuirements 
should  be  directed  to  Katrina  Ingalls  at 
her  e-mail  address 

katrinu  //ig«//stter/ gov    Individuals  whn 
use  a  telecommunic  atmns  tlevice  for  the 
deaf  (TDD)  mav  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

FR  Un,    (H-Jfil4:'  FiU'H  10-15-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

[CFDANo.:84.133F] 

National  Institute  on  Disability  and 
Rehabilitation  Research — Research 
Fellowships  Program;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2004 

Purpost^  t>t  Prii^nim  The  purpose  of 
the  Research  Fellowships  Fr')gram  i-^  to 
build  research  capacity  by  providing 
support  to  highly  qualined  individuals, 
including  those  whf)  are  individuals 
with  disabilities,  to  f.onduct  research 
about  the  rehabilitation  of  individuals 
with  disabilities   Fellows  mav  conduct 
original  research  in  an  area  authorized 
by  section  204  of  the  Rehabilitation  .-\ct 
of  14"  *.  as  amended   Fellows  must 
address  problems  encountered  bv 
individuals  in  their  daily  lives  that  are 
line  to  the  presence  of  a  disabling 
I  onditum.  problems  associated  with  the 
pro\ision  of  rehabilitation  services  to 
indniduals  with  (hs.4bilities.  and 
problems  connected  with  the  conduct  of 
disability  research. 

The  program  provides  two  categories 
of  Fellowships:  Merit  Fellowships  .ind 
Distinguished  Fellowships, 

la)  To  be  eligible  for  a  Distinguished 
Fellowship,  an  individual  must  have 
seven  or  more  years  of  research 
experience  in  subject  areas,  methods,  or 
techniques  relevant  to  rehabilitation 
research  and  must  have  a  doctorate, 
other  terminal  degree,  or  comparable 
academic  qualifications 

(b)  To  be  eligible  for  a  Merit 
Fellowship,  an  individual  must  have 
either  advanced  professional  training  or 


independent  studv  experience  in  an 
.irea  that  is  directly  pertinent  to 
disability  and  rehabilitation.  In  the  most 
rei  ent  conqi^-titicms.  recipiimts  of  a 
Merit  Fellov\shif)  had  research 
experience  at  the  doctoral  le\el 

Applicants  are  not  recpiired  to  submit 
a  budget  with  their  proposal.  These  are 
one  Full  Time  Kciuivab  nt  (FTF)  awards. 
The  Felldw  must  work  principally  on 
the  felliiwship  during  the  year.  We 
define  one  FTF  as  equal  to  40  hours  per 
week.  The  Fellow  (  annot  receive 
support  through  any  other  F'ederal 
c;o\ernment  grants  during  this  period. 

Ehiiiblf  (ipplicants  (July  individuals 
who  have  .idv.iiK  ed  rehabilitation 
research  training  and  iixpiirience  in 
conducting  scientific  research  related  to 
the  solution  of  reh.ibilitation  problems 
of  individuais  with  disabilities  are 
eligible. 

Note:  Institutions  are  not  eligible  to  be 
recipients  of  Fellowships. 

Applications  availahlc:  ()( tober  Iti. 
2003. 

Deadhnf  tur  tniii^iinittal  ot 
upplications:  December  15,  2003. 

E'itin\iitf'd  (i\  iiiliihir  funds:  Th(; 
.ydministration  has  retpiested  .$500,000 
for  this  program  for  FY  2004.  The  actual 
level  of  funding,  if  any,  depends  on 
fiii.il  <  ongressional  action.  However,  we 
aif'  iiu  iting  applu  ations  to  allow 
t'lmugh  time  to  (  oniplete  the  grant 
[)rii(ess  if  ('ongii'ss  .ippropriates  funds 
tnr  this  progiMiii 

MuMiuinii  AiMird  .Merit:  S45.000; 
Distiiii^uished  .S.^'i'i.tlOO. 

Note:  Applicants  must  indicate  whether 
thev  are  applying  for  the  Merit  Fellowship: 
S4."i  000,  or  the  Distinguished  Fellowship: 

■sS.S.UOO 

Estimated  .\umber  of  Awards:  10. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period  12  months. 

Page  Limit  The  application  narrative 
(Part  III  of  thf  .ip[)lication)  is  where  you, 
the  applicant,  .uldress  the  stdection 
criteria  that  re\  lewers  use  to  evaluate 
your  application   You  must  limit  Part  III 
to  the  equivalent  ot  no  more  than  24 
pages  using  the  following  standards: 

•  .^  "page    is  H  5"  X  11".  on  one  side 
>uilv.  with  1"  margins  at  the  top.  bottom. 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  ini:h)  all  text  in  the 
application  narrative.  inc:liiding  titles, 
hc^adings.  footnotes,  quotations. 
references,  and  c;aptions,  as  well  as  all 
text  in  (harts,  tables,  figures,  and 
graphs 

•  Use  a  font  that  is  either  12  point  or 
larger  or  no  smaller  than  10  pitf;h 
(characters  per  inch). 


The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet:  Part  IV.  the 
assurances  and  certifications;  or  the 
one-page  abstract,  the  resumes,  the 
bibliography,  or  the  letters  of  support. 
However,  you  must  include  all  of  the 
application  narrative  in  Part  III. 

We  will  reject  your  application  if  you 
apply  these  standards  and  exceed  the 
page  limit. 

Note:  .•\pi)li(  ants  nuist  place  their  Social 
.Sei  urhlv  Number  In  Bloc  k  #2  on  the  EU  424 
fiirir  in  [ildce  ot  the  U-l'-N-S  Number. 

Applicable  Regulations:  The 
Education  Department  Geneml 
.Administrative  Regulations  (EDGAR). 
34  CFR  parts  75,  77.  81.  82.  85.  and  97; 
and  34  CFR  part  356,  Disability  and 
Rehabilitation  Research  Fellowships. 
SUPPLEMENTARY  INFORMATION: 

Note:  NIUKR  supports  the  goals  of 
President  Bush's  .New  Freedom  Initiative 
INFI).  The  NFI  c  an  be  accessed  on  the 
Internet  at  th(^  following  site:  http:// 
un  i\  u  hiti'huiisc.gov/nfivs' 
frffdoininitiativt'/freedominitiative.titml. 

The  Research  Fellowships  Program  is 
in  concert  with  NIDRR's  Long-Range 
Plan  (Plan).  The  Plan  is  comprehensive 
and  integrates  many  issues  relating  to 
disability  and  rehabilitation  research 
topics.  The  Plan  can  be  accessed  on  the 
Internet  at  the  following  site:  http:// 
\v\\-w  ed.gov/rschstat/research/pubs/ 
mdex.html. 

Selection  Criteria:  In  evaluating  an 
application  for  a  Fellowship  under  this 
competition,  we  use  selection  criteria 
chosen  from  the  selection  criteria  in  34 
CFR  356.30-32.  The  selection  criteria  to 
be  used  for  this  competition  will  be 
provided  in  the  application  package  ffjr 
this  competition. 

Application  Procedures: 

Note:  .Some  ot  the  proc  eciures  in  these 
instructions  tor  transmitting  <ippli(:dtions 
(lifter  from  those  in  the  Education 
Department  C.eneral  .Administrative 
Regulations  (EDGAR)  (34  CFR  75  102] 
the  .Administrative  Procedure  Ad  {r>  I 
55:i)  the  Department  generallv  offers 
interested  parties  the  opportunilv  to 
(  umment  on  [irop(.s('(l  regulations.  However, 
these  Hmendmenls  make  procedural  changes 
onlv  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  C.S.C.  5."i3(l))(A). 
I  he  Secretar\'  has  determined  that  proposed 
rulemaking  is  not  required. 


I'nder 
.S.C. 


Pilot  Project  for  Electronic  Submission 
of  .Applications 

In  FY  2004,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  of  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Research  Fellowships  Program — CFDA 


>;Q';Qf; 
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#84.133F  is  one  of  the  programs 
included  in  the  pilot  project.  If  you  are 
an  applicant  under  the  Research 
Fellowships  Program,  you  may  submit 
your  application  to  us  in  either 
electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application).  Users  of  e-Application 
will  be  entering  data  on-line  while 
completing  their  applications.  You  may 
not  e-mail  a  soft  copy  of  a  grant 
application  to  us.  If  you  participate  in 
this  voluntary  pilot  project  by 
submitting  an  application  electronically, 
the  data  you  enter  on-line  will  be  saved 
into  a  database.  We  request  your 
participation  in  e-AppHcation.  We  shall 
continue  to  evaluate  its  success  and 
solicit  suggestions  for  its  improvement. 

If  you  participate  in  e-Application, 
please  note  the  following: 

•  Your  participation  is  voluntary. 

•  When  you  enter  the  e-Application 
svstem,  you  will  find  information  about 
its  hours  of  operation.  We  strongly 
recommend  that  you  do  not  wait  until 
the  application  deadline  date  to  initiate 
an  e-Application  package. 

•  You  will  not  receive  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format. 

•  You  may  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Education 
Assistance  (ED  424)  and  all  necessary 
assurances  and  certifications.  The 
Budget  Information — Non-Construction 
Programs  (ED  524)  is  not  required  by  the 
Research  Fellowships  Program — CFDA 
#84.133F. 

,•  Your  e-Application  must  comply 
with  any  page  limit  requirements 
described  in  this  notice. 

•  After  you  electronically  submit 
vour  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  Unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Education  Assistance  (ED  424) 
to  the  Application  Control  Center  after 
following  these  steps: 

1.  Print  ED  424. 

2.  The  applicant  must  sign  this  form 
under  the  Research  Fellowships 
Program— CFDA  #84.133F. 

3.  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  corner  of  the  hard 
copy  signature  page  of  the  ED  424. 

4.  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 


•  We  may  request  that  you  give  us 
original  signatures  on  other  forms  at  a 
later  date. 

•  Application  Deadline  Date 
Extension  in  Case  of  System 
Unavaiiability:  If  you  elect  to  participate 
in  the  e-Application  pilot  for  the 
Research  Fellowships  Program — CFDA 
#84.1 33F  and  you  are  prevented  from 
submitting  your  application  on  the 
application  deadline  date  because  the  e- 
Application  system  is  unavailable,  we 
will  grant  you  an  extension  of  one 
business  day  in  order  to  transmit  your 
application  electronically,  by  mail,  or  by 
hand  delivery.  For  us  to  grant  this 
extension — 

1.  You  must  be  a  registered  user  of  e- 
Application,  and  have  initiated  an  e- 
Application  for  this  competition:  and 

2.  (a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  a.m.  and  3:30 
p.m.,  Washington,  DC  time,  on  the 
application  deadline  date:  or 

(d)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is. 
for  any  period  of  time  between  3:30  p.m. 
and  4:30  p.m.,  Washington,  DC  time)  on 
the  application  deadline  date. 

The  Department  must  acknowledge 
and  confirm  these  periods  of 
unavailability  before  granting  you  an 
extension.  To  request  this  extension  or 
to  confirm  the  Department's 
acknowledgement  of  any  system 
unavailability,  you  may  contact  either 
(1)  the  person  listed  elsewhere  in  this 
notice  under  FOR  FURTHER  INFORMATION 
CONTACT  or  (2)  the  e-GRANTS  help  desk 
at  1-888-336-8930. 

You  may  access  the  electronic  grant 
application  for  the  Research 
Fellowships  Program— CFDA  #84.1 33F 
at:  http://e-grants.ed.gov. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  ft-ee):  1-877-133-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  mav  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  via  its 
Web  site:  http://wv^'w.ed.gov/pubs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identif\'  this 
competition  as  follows:" CFDA  #84.133F. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Ser\'ices  Team. 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington.  DC 


20202-2550.  Telephone:  (202)  205- 
8207.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Serx'ices 
(FIRS)* at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternative  format  the  standard 
forms  included  in  the  application 
package. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  Nangle,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
room  3412.  Switzer  Building. 
Washington.  DC  20202-2645. 
Telephone:  (202)  205-5880  or  via 
Internet:  donna. nanglefLed. gov. 

If  vou  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-4475. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  the  following  site:  http:// 
WH^\-.ed.gov/new's/fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  doi  umeiil 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
.'\ccess  at:  http:'i\v'ww.^poac(es^.gov'nara/ 
indes.html. 

Program  Authority:  29  U.S.C.  762(e). 
Dated:  Oitober  9,  2003. 
Robert  H.  Pastemack, 

.■\ssi^tarit  Srt  n;lar\'  for  Special  Education  and 

Rt'habilitativf  Heniccs 

|FR  Doc.  03-26208  Filed  10-1 '3-03;  8:45  ami 

BILUNG  CODE  400(M)1-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Advisory 
Board 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
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Management  Advisory  Board  The 
Federal  Advisor^'  Committee  Act  (Public 
law  92-463,  8b  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Friday.  November  21.  2003. 
ADDRESSES:  U.S.  Department  of  Energy, 
Forrestal  Building.  1000  Independence 
Avenue  SVV..  (Room  lE-245), 
Washington.  DC  20585 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  T.  Melillo.  Executive  Director  of 
the  Environmental  Management 
Advisorv  Board,  (EM- 10 1,  1000 
Independence  Avenue  SVV  .  (Room  5B- 
171),  Washington.  DC  20585  The 
telephone  number  is  (202)  586--1400 
The  Internet  address  is 
james  niehllooem  doe.^ov. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board  To  provide  the  .Assistant 
Secretarv  for  Epvir(mmental 
Management  (EM)  with  advic;e  and 
recommendations  cm  (:orp(jrate  issues 
confronting  the  Environmental 
Management  Program.  The  Board  will 
contribute  \u  the  effec:ti\e  operation  of 
the  Environmental  Management 
Program  by  providing  individual 
citizens  and  representatives  of 
interested  groups  an  opportunitv  to 
present  their  views  on  issues  facing  the 
Office  of  Environmental  Management 
and  by  helping  to  set;ure  consensus 
recommendations  on  those  issues. 

Tentative  Agenda 

Fridav,  November  21.  2003. 

9  p.m.  Public  Meeting  Open. 

— Welcome 

— Opening  Remarks 

— EM  Overview 

— EM  Program  Update 

— Board  Briefing 

— Board  Business 

5  p.m — Public  (Comment  and 
Adjournment 

Public  Participation  This  meeting  is 
open  to  the  public  If  you  would  like  to 
file  a  written  statement  with  the  Board, 
vou  may  do  so  either  before  or  after  the 
meeting.  If  you  would  like  to  make  an 
oral  statement  regarding  any  of  the 
items  on  the  agenda,  please  contact  Mr 
Melillo  at  the  address  f)r  telephone 
number  listed  above,  or  call  the 
Environmental  Management  Advisorv 
Board  office  at  (202)  586-4400,  and  we 
will  reserve  time  for  vou  on  the  agenda. 
Those  who  call  in  and  or  register  in 
advance  will  be  given  the  opportunity  to 
speak  first.  Others  will  be 
accommodated  as  time  permits.  The 
Board  Chair  will  conduct  the  meeting  in 
an  orderly  manner 

Minutes:  We  will  make  the  minutes  of 
the  meeting  available  for  public  review 
and  copying  by  February  22.  2004.  The 


minutes  and  transcript  of  the  meeting 
will  be  av.iilable  for  viewing  at  the 
Freedom  of  Inronnation  Public  Reading 
Room  (IE- 190)  HI  the  Forrestal 
Building.  U.S.  Department  of  Energy. 
1000  Independence  Avenue.  SW.. 
Washington.  DC  20585.  The  Room  is 
open  Monday  through  Friday  from  9 
a.m. -4  p.m.  ex[;ept  on  Federal  holidays. 

Issued  in  W.ishinotiiii.  DC.  on  October  10, 
2003. 
Rachel  VI.  Samuel. 

Deputy  .-Wiiiun  Luminittft;  Mana^tnuvnt 

Officer. 

'■VRVim    llt-^hU.H  Filffl  l()-l,T-0"<:  8:45  ,inil 

BILUNG  CODE  6450-0  IP 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy;  National  Coal 
Council 

AGENCY:  Department  (jf  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  National  (ioal  Council. 
Federal  Advisory  Committee  Act  (Public 
Law  92-4H3,  8b  Stat    770)  requires 
notic :e  of  these  meetings  be  announced 
in  the  Federal  Register 

DATES:  Thursday.  December  4.  2003,  9 

■i.in.  to  12  Noon. 

ADDRESSES:  Fairmont  Hotel.  2401  M 
Street,  NW  Washingt(m.  DC 

FOR  FURTHER  INFORMATION  CONTACT: 

Estelle  W   Hebron,  U.S.  Department  of 
Energy.  Office  of  Fossil  Energy, 
Washington.  DC  20585.  Phone:  202/ 
58f>-68,J7 

SUPPLEMENTARY  INFORMATION: 

Purpnse  of  the  Committee  The 
purpose  of  the  Naticmal  Coal  (Council  is 
to  provide  advu  e.  information,  and 
rec;ommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  coal  and 
( iial  industry  issues  The  purpose  of  this 
meeting  is  to  provide  updates  on  several 
of  thesf?  issues,  which  are  summarized 
in  the  following  agenda. 

Tentative  Agenda 

•  t;all  to  Order  hv  Mr  Wes  M.  Taylor, 
Chairman 

•  Remarks  of  Secretary  of  Energy, 
Spencer  Abraham  (invited). 

•  Council  Business. 

•  Presentation  by  Mr.  lames  Roewer, 
Exec.  Director.  Utility  .Solid  Waste 
Activities  CIroup.  on  New  Source 
Review  ndemaking. 

•  Presentation  by  Ms.  .Sharon 
c;iac;ken,  TXU  Corporation,  on  Mercury 
rulemaking  for  ( oal-based  generating 
plants. 

•  Presentation  by  (TBD),  on  Northeast 
blackout  of  August  14,  2003. 


•  Presentation  by  (DOE 
Representative),  on  Clean  Coal  Power 
Initiative. 

•  Other  Business. 

•  Adjourn. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
NCC  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business.  If  you  would  like  to  file  a 
written  statement  with  the  Committee, 
vou  may  do  so  either  before  or  after  the 
meeting.  If  you  would  to  like  to  make 
oral  statements  regarding  any  of  the 
items  on  the  agenda,  you  should  contact 
Estelle  W,  Hebron  at  the  address  or 
telephone  number  listed  above.  You 
must  make  your  request  for  an  oral 
statement  at  least  five  business  days 
prior  to  the  meeting,  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  on  the  agenda.  Public 
comment  will  follow  the  10  minute  rule. 

Transcripts:  The  transcript  will  be 
available  for  public  review  and  copying 
within  30  days  at  the  Freedom  of 
Information  Public  Reading  Room,  lE- 
190,  Forrestal  Building,  1000 
Independence  Avenue.  SW., 
Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC,  on  October  10, 
2003. 
Rachel  M.  Samuel, 

Deputy  Advison'  (Committee  Management 

Officer 

|FR  Du( .  03-26169  Filed  10-15-03;  8:45  Hmj 

BILUNG  CODE  64S(M)1-P 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 

[FE  Docket  Nos.  03-33-NG,  et  al.] 

Husky  Gas  Marketing,  inc.,  et  al.; 
Orders  Granting  and  Vacating 
Authority  To  Import  and  Export  Natural 
Gas,  and  Import  of  Liquefied  Natural 
Gas 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  Orders. 


SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  during  August  2003,  it 
issued  Orders  granting  and  vacating 
authority  to  import  and  export  natural 
gas,  and  import  of  liquefied  natural  gas. 
These  Orders  are  summarized  in  the 
attached  appendix  and  may  be  found  on 
the  FE  Web  site  at  http://www.fe.doe.gov 
(select  gas  regulation),  or  on  the 
electronic  bulletin  board  at  (202)  586- 
7853.  They  are  also  available  for 
inspection  and  copying  in  the  Office  of 
Natural  Gas  &  Petroleum  Import  & 


p  rker\a 


E- I I     D. 


,.»«-  /  \/^l 
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Export  Activities,  Docket  Room  3E-033, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  DC  20585, 
(202)  586-9478.  The  Docket  Room  is 
open  between  the  hours  of  8  a.m.  and 


4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 


Issued  in  Washington.  DC.  on  September 
16.  200.3. 

Clifford  P.  Tomaszewski. 

Manager.  Matural  Gas  Rpgulation.  Offire  of 
Natural  Gas  &■  Petroleum  Import  fr  Export 


1 

Activities.  Otfire  of  Fossil  Energy. 

Appendix— Orders  Granting  and  Vacating  Import/Export  Authorizations 

[DOE/FE  Authority] 

Order  No. 

Date 
issued 

Importer/exporter                 Import         Export                                             rnmmpnt-; 
FE  docket  No.                  volume       volume 

1882  

8-5-03 

Husky  Gas  Marketing,  Inc.; 

250  Bcf               Import  and  export  up  to  a  combined  total  of  natural  gas  from 

03-33-NG. 

1  and  to  Canada,  beginning  on  August  10.  2003.  and  ex- 
tending through  August  9,  2005. 

1883  

8-5-03 

Weyertiaeuser  Company;  03- 

24  Bcf 

Import  natural  gas  from  Canada,  beginning  on  November  1 

36-NG. 

2003.  and  extending  through  Octot>er  31,  2005 

1884  

8-6-03 

NSTAR  Gas  Company;  03- 
39-NG. 

20  Bcf              '  Import  and  export  up  to  a  combined  total  of  natural  gas  trom 

1 

and  to  Canada,  beginning  on  November  1 .  2003.  and  ex- 
tending through  October  31 .  2005. 

1885        

8-18-03 

Padre  Valencia  Energy  Cor-        107  Met                       Imoort  LNG  trom  other  sources  beginning  on  October  1, 

poration;  03-38-LNG. 

2003,  and  extending  through  September  30,  2005. 

1886        

8-18-03 

Chevron  U.S.A.  Inc.;  03-41-     !  55  Bcf 

Import  natural  gas  from  Canada,  beginning  on  August  18. 

NG. 

2003,  and  extending  through  August  17,  2005 

178&-A  

8-18-03 

Chevron  U.S.A.  Inc.;  02-38- 
NG. 

Vacate  blanket  authority 

1887      

8-18-03 

OXY  Energy  Canada,  LLC; 
03-40-NG. 

400  Bcf 

Import  and  export  up  to  a  combined  total  of  natural  gas  from 

and  to  Canada,  beginning  on  September  1.  2003,  and  ex- 
tending through  Augus*  31.  2005. 

1888  

8-19-03 

Sien-a  Pacific  Power  Com- 
pany; 03-43-NG. 

100  Bcf 

Import  natural  gas  from  Canada,  beginning  on  January  1. 

2004,  and  extending  through  Decemtjer  31.  2005 

1889  

8-25-03 

ConocoPhillips  Company;  03- 
44-NG. 

300  Bcf 

Import  and  export  up  to  a  combined  total  of  natural  gas  from 

1 

and  to  Canada  and  Mexico,   beginning  on  August  27. 

2003,  and  extending  through  August  26,  2005 

. 

1801-A  

8-26-03 

Emera  Energy  Services,  Inc.; 
02-53-NG. 

Vacate  blanket  authority. 

1890  

8-26-03 

Emera  Energy  Services,  Inc.; 
03-37-NG. 

400  Bcf             :  Import  and  export  up  to  a  combined  total  of  natural  gas  from 

I 

and  to  Canada,  beginning  on  September  1 .  2003.  and  ex- 
tending through  August  31,  2005 

1891    

8-26-03 

EnCana  Marketing  (USA)  Inc.;  i            500  Bcf 

Import  and  export  up  to  a  combined  total  of  natural  gas  from 

1 

03-45-NG. 

and  to  Canada  and  Mexico,  and  import  LNG  from  other 
sources,  beginning  on  June  30,  2003.  and  extending 
through  June  29,  2005 

1892        

8-28-03 

TXU  Portfolio  Management        '•    240  Bcf                        Import  and  export  up  to  a  combined  total  of  natural  gas  from 

1 

Company  LP;  03-47-NG.                   240  Bcf             [      and  to  Canada,  and  Import  and  export  up  to  a  combined 

total  of  natural  gas  from  and  to  f^exico.  beginning  on  July 
27,  2003,  and  extending  through  July  26.  2005 

|FR  Doc.  03-26170  Filed  10-15-03;  8:45  am] 

BILLING  CODE  64S0-01-P 

DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Roclcy  Flats 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Rocky  Flats.  The 
Federal  Advisory  Committee  Act  (Pub, 
L.  No.  92-463,  86  Stat.  770)  requires 
that  public  notice  of  these  meeting  be 
announced  in  the  Federal  Register. 

DATES:  Thursday,  November  6.  2003,  6 
p.m.  to  9  p.m. 


ADDRESSES:  College  Hill  Library.  Room 
L211.  Front  Range  Community  College. 
3705  West  112th  Avenue.  Westminster. 
CO, 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

Korkia.  Board/Staff  Coordinator.  Rocky 
Flats  Citizens  Advison,'  Board.  10808 
Highway  93.  Unit  B.  Building  60.  Room 
107B.  Golden.  CO,  80403:  telephone 
(303)  966-7855; fax  (303)  966-7856. 


¥7— J I    n ;_x /ir_l      co     M_      nnn  /TU. 
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SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

1    Discussion  and  .Approval  of 
rt'comiriendations  and  comments  on  the 
draft  Interim  Measure/Interim  Remedial 
Action  dociimenl  for  tfie  Present  Landfill 

2.  Discussion  with  Kav  Plieness.  (Irand 
Junction  Project  Office,  on  Idiiy-terin 
stewardship  at  Rocky  Flats. 

3.  Other  Board  business  may  be  conducted  as 
necessary. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
davs  prior  to  the  meeting  and  reascmahle 
provisions  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputv 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Eac:h  individual 
wishing  to  make  public:  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copving  at  the  office  of  the  Rockv  Flats 
Citizens  .\dvisorv  Board.  10808 
Highway  93,  Unit  B.  Building  60.  Ronni 
107B.  Golden.  CO  80403;  telephone 
(303)  9B(:>-7a.T.T   Hours  of  operations  are 
7:30  a.m.  to  4  p  in  .  Mondav  thrnut;li 
Fridav.  Minutes  will  als(.>  he  made 
available  b\-  writing  or  c:alling  ken 
Korkid  at  the  address  or  telephone 
number  listed  above.  Board  meeting 
minutes  are  posted  on  RFC.-\B's  Web 
site  within  one  month  following  each 
meeting  at:  http     www  rfriih  org/ 
Mmutt'sHTML 

Issued  at  Washington,  I3C.  on  October  10, 

JIIO  < 

Rachel  M.  Samuel. 

I)i-put\  Advisory-  Committee  Management 

Officer 

IPK  Dm    o:!-2til'"l  Filed  10-1=1-03;  8:45  am| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-6-000] 


Intervention  and  Protest  Date:  October 
14.  2003. 

Magalie  R.  Salas, 

Si'crftnn'. 

[FK  Do(    K,i-000fi4  Filed  10-l.i-()3;  8:4.S  am] 

BILUNG  CODE  671 7-01 -P 


Enbridge  Pipelines  (KPC);  Notice  of 
Proposed  Changes  in  Fere  Gas  Tariff 

Oi  tober  1    lW)i 

Take  notice  that  on  September  29, 
2003,  Enbridge  Pipelines  (KPC) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
the  following  tariff  sheets,  to  be  made 
effective  November  1,  2003: 

Fourth  Revised  Sheet  No.  1.S 
Fourth  Revised  Sheet  No.  Jl 
Fourth  Revised  Sheet  No  :2h 
Fourth  Revi.sed  Sheet  No  2H 
Fourth  Revised  Sheet  No.  30 
Fourth  Revised  Sheet  No.  31A 
Third  Revised  Sheet  No.  3lC 

KPC  states  that  the  purpo.se  of  the 
filing  is  to  reflect  an  overall  decrease  in 
its  Fuel  Reimbursement  Perc;entages 
pursuant  to  .Section  23  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff. 

KP(;  states  that  c:opies  of  its 
transmittal  letter  and  appendices  have 
been  mailed  to  all  affected  c:ustomers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoiihi  fUe  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Kiu-rgy  Regulatory  Commission, 
888  First  Street.  NE  .  Washington,  DC 
20426,  in  accordance  with  Si^ctions 
.<85  214  or  385.21  1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
nr  [irotests  must  be  filed  in  accordance 
with  Section  154.2  10  of  the 
tiominission  s  Regiilati(ms   Protests  will 
be  considered  l)\  the  Commission  in 
determining  the  appropriate  actiop  to  be 
taken,  hut  will  not  serve  to  make 
protestants  partitas  to  the  proceedings. 
Anv  person  wishing  to  become  a  party 
must  file  li  uiiition  to  intt^rvene.  This 
filing  is  <iv<iil<il)le  lor  rev  lew  at  the 
tAimmission  in  the  Public  Reference 
Room  or  inav  be  viewed  on  the 
Commission's  Web  site  at  http-// 
www  j  en  gov  using  the  ■eLihrarv". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  plea.se  cimtact  FERC]  Online 
Support  at 

FERC()i)linrSui)f)ort'(i>ferc.gov  or  toll- 
free  at  (8ht.)  208-;Ui7fS,  orTTY.  contact 
(202)  502-8H59  The  Commission 
strongly  cmcourages  electronic  filings. 
.See,  18  C:FR  385  2001(a)(l)(iii)  and  the 
instruc:tions  on  the  (Commission's  web 
site  under  the  "e-Filing"  link. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-1 2-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  8.  2003. 

Take  notice  that  on  October  1,  2003, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing,  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1.  revised  tariff  sheets  listed  in 
Appendix  A  to  the  filing,  proposed  to 
become  effective  on  November  1,  2003. 

FGT  states  that  this  rate  filing  is  made 
to  effectuate  changes  in  the  rates  and 
terms  applicable  to  FGT's  ser\'ices 
under  Rate  Schedules  FTS-1,  FTS-2, 
FTS-WD,  SETS,  NNTS,  ITS-1.  ITS-WD, 
and  PNR.  FGT  states  that  based  on  Test 
Period  reservation  and  usage 
determinants,  the  proposed  rate  increase 
under  all  Rate  Schedules,  excluding  the 
impact  of  rate  caps,  negotiated  rates, 
and  discounts,  would  generate 
approximatelv  S56  million  in  additional 
annual  transportation  revenues  for  FGT, 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Eni?rgy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  ac:cordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
n-ww. fere. gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 


e  t\£^t\t\ 


I?^A^- 
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(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Intervention  and  Protest  Date:  October 
14,  2003. 

Magalie  R.  Salas, 

Sfcretary. 

|FR  Doc.  E3-00060  Filed  10-15-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-1-000] 

Garden  Banks  Gas  Pipeline,  LLC; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  8,  2003. 

Take  notice  that  on  October  1,  2003, 
Garden  Banks  Gas  Pipeline,  LLC  (GBGP) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
following  revised  tariff  sheets  to  be 
effective  November  1,  2003: 

Third  Revised  Sheet  No.  14 
Third  Revised  Sheet  No.  24 
Second  Revised  Sheet  No.  33 
Fifth  Revised  Sheet  No.  100 
Third  Revised  Sheet  No.  101 
Second  Revised  Sheet  No.  121C 
Second  Revised  Sheet  No.  216 
First  Revised  Sheet  No.  219 
First  Revised  Sheet  No.  220 
Second  Revi.sed  Sheet  No.  227 
First  Revised  Sheet  No.  230 
Second  Revised  Sheet  No.  238 
First  Revised  Sheet  No.  241 
First  Revised  Sheet  No.  242 
Second  Revised  Sheet  No.  278 
First  Revised  Sheet  No.  281 
Second  Revised  Sheet  No.  288 
First  Revised  Sheet  No.  289 
First  Revised  Sheet  No.  295A 
First  Revised  Sheet  No.  296A 
Second  Revised  Sheet  No.  297 
Third  Revised  Sheet  No.  302 

GBGP  states  that  the  purpose  of  this 
filing  is  to  update  its  tariff  to:  (1) 
Remove  remnants  of  Order  No.  637 
policies  that  no  longer  apply 
(eliminating  capacity  releases  at  rates 
above  max  tariff  rate  and  five-year  term 
limit  for  determining  best  bid);  (2) 
update  the  legal  name  of  its  member 
company  that  handles  certain 
administrative  functions;  (3)  add  two 
informational  items  to  its  Request  for 
Service  Form — the  shipper's  Federal 
Tax  ID  number  and  DUNS  number — 
which  are  required  for  GBGP  to  conduct 
business;  and,  (4)  correct  format  and 
typographical  errors  contained  on 
several  pages. 


GBGP  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  GBGP's 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator)'  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Intervention  and  Protest  Date:  October 
14,  2003. 

Magalie  R.  Salas, 

Secretary: 

[FR  Doc.  E3-O00,'"57  Filed  10-1.5-03:  8:45  ami 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-1 1-000] 

Guardian  Pipeline,  L.L.C;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

October  8,  2003. 

Take  notice  that  on  October  1.  2003. 
Guardian  Pipeline,  L.L.C.  (Guardian) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1, 
Fourth  Revised  Sheet  No.  5.  proposed  to 
become  effective  November  1,  2003. 

Guardian  states  that  this  filing  is 
made  in  accordance  with  Section  32 
(Transporter's  Use  Gas  Adjustment)  of 
the  General  Terms  and  Conditions  in  its 
FERC  Gas  Tariff.  Original  Volume  No.  1. 


Guardian  further  states  that  copies  of 
this  filing  are  being  served  on  all 
affected  customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
w\\n\-.  fere. gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See.  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Intervention  and  Protest  Date:  October 
14. 2003  . 

Magalie  R.  Salas. 

Secretan: 

[FR  Doc.  E3-OO059  Filed  10-15-03;  8:45  amj 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-62&-O00] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Tariff  Filing 

October  8.  2003. 

Take  notice  that  on  Sr  itember  30, 
2003.  Iroquois  Gas  Tra;    mission 
System,  L.P.  (Iroquois)  tendered  for 
filing  as  part  of  its  FERC  Gas  T  nff.  First 
Revised  Volume  No.  1,  '^  .velfth  Revised 
Sheet  No.  4 A.  with  an  eifective  date  of 
November  1,  2003. 

Iroquois  states  that  pursuant  to  Part 
154  of  the  Commission's  regulations  and 
Section  12.5  of  the  General  Terms  and 
Conditions  of  its  tariff,  it  is  fding 
Twelfth  Revised  Sheet  No.  4A  and 
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supporting  work  paper  as  part  of  its 
annual  Transportation  Cost  Rate 
Adjustment  filing  to  reflect  changes  in 
.•\ccount  No.  858  costs  for  the  twelve 
month  period  commencing  November  1. 
2003. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE  .  Washington.  DC 
20426,  in  accordance  with  *?  385.214  or 
385.211  of  the  Commissions  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  *!  154.210  uf  the  Commission's 
Regulations,  Protests  will  be  considfred 
bv  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protectants  parties  to 
the  proceedings  Any  person  wishing  to 
become  a  partv  must  file  a  motifin  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
vviviv./'erc.tjo;'  using  the  "eLibrary" 
Enter  the  docket  number  e.xcluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  ccmtact  FERC;  Online 
Support  at 

FERCOnlinpSupport'iftTf  gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commissiim 
stronglv  encourages  electronic  filings. 
See  18'CFR  385.2001  (a)(lKiii)  and  the 
instructions  an  the  Commission's  Web 
site  under  the  "e-Filing"  link 

Inter\pntion  and  Protest  Date:  October 
14,  2003. 

.Magalie  R.  Salas. 

Sfcrftan 

|FR  Doc.  E3-000,i2  Filed  10-15-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-4-000] 

Kern  River  Gas  Transmission 
Company:  Notice  of  Tariff  Filing 

October  8,  200.i 

Take  notice  that  on  October  1 .  2003, 
Kem  River  Gas  Transmission  Company 
(Kern  River)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1 ,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  be  effective 
November  1,  2003. 


Kern  River  states  that  the  purpose  of 
this  filing  is  ( 1 )  to  revise  Kern  River's 
tariff  to  reflect  its  new  address  and 
phone  numbers,  (2)  to  update  Kern 
River's  svstem  map  to  reflect  the 
facilities  added  in  its  2003  (!xpansion 
project,  and  (3|  to  propose  other 
miscellaneous  modi fic:at ions 

Kern  River  states  that  it  has  served  a 
copv  of  this  filing  upon  its  customers 
and  interested  state  regulatory 
commissions 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Clommission, 
888  First  Street,  NE  ,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
Mr  protest.^  must  lie  filed  in  accordance 
with  Section  154.210  of  the 
(Commission's  Regulations.  Protests  will 
be  considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
.•\nv  person  wishing  to  becf)me  a  party 
must  file  ,1  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commissiim  in  the  Public  Reference 
Room  or  mav  be  viewed  on  the 
Commission's  Web  site  at  http:// 
i\\%-\v.fen:.gov  using  the   "el.ibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  ilocument.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCA)nlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
stronglv  encourages  electronic  filings. 
See.  18  C:FR  385  2001  (a)(1  )(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 
Intervention  and  Protest  Date:  October 
14.  2003. 

Magalie  R.  Salas, 
Secretory. 

|FR  [)u(     E  (-0(10=ih  Filfii  in-1.5-0.3;  8:45  ami 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ES03-60-000] 

MidAmerican  Energy  Company;  Notice 
of  Application 

Oi  tdlier  H.  JOU.t 

Take  notice  that  on  September  30, 
2003,  MidAmerican  Energy  Company 
(MidAmerican)  submitted  an 
application  pursuant  to  section  204  of 


the  Federal  Power  Act  seeking 
authorization  to  issue  and  sell  up  to 
S455  million  principal  amount  of  bonds, 
notes,  debentures,  guarantees  or  other 
evidence  of  long-term  indebtedness. 

MidAmerican  also  requests  a  waiver 
from  the  Commission's  competitive 
bidding  and  negotiated  placement 
requirements  at  18  CFR  34,2. 

Anv  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  2 1 4  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385,211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivwiv.  fere. gov.  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
ft-ee  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  October  27,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E.3-00044  Filed  10-15-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-5-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  1  ariff  Filing 

0(  tober  8,  2003. 

Take  notice  that  on  October  1,  2003. 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fourth 
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Revised  Volume  No.  1,  the  tariff  sheets 
listed  in  Appendix  A  to  its  filing.  The 
tariff  sheets  have  a  proposed  effective 
date  of  November  1,  2003. 

National  Fuel  states  the  purpose  of 
the  instant  filing  is  to  reflect  the 
relocation  of  its  principal  office  by 
replacing  each  reference  to  National 
Fuel's  current  address  with  a  reference 
to  its  new  address. 

National  Fuel's  states  that  its  filing 
indicates  that  copies  of  this  filing  were 
served  upon  its  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Conmiission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Intervention  and  Protest  Date:  October 
14. 2003. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  E3-00063  Filed  10-15-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-1 8-000]  "~ 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

October  8,  2003. 

Take  notice  that  on  October  1,  2003, 
Natiu-al  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  Sixth 
Revised  Sheet  No.  414,  to  be  effective 
October  1,  2003. 

Natural  states  that  the  purpose  of  this 
filing  is  to  update  its  list  of  non- 
conforming agreements.  Natural  states 
that  it  also  tendered  for  filing  copies  of 
the  Firm  Transportation  Rate  Discount 
Agreement  with  The  Board  of  Trustees 
of  University  of  Illinois.  Natural  further 
states  that  copies  of  the  filing  are  being 
mailed  to  its  customers  and  interested 
state  commissions. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  conunent  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commissions  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 


Comment  Date:  October  14,  2003. 

Magalie  R.  Salas. 

Sprretnn . 

IFR  Doc.  E3-O0061  Filed  10-15-o;<;  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ES03-59-001] 


NRG  Energy,  Inc. 
Application 


Notice  of 


Octobers.  2003. 

Take  notice  that  on  October  7,  2003. 
NRG  Energy,  Inc.  submitted  a  filing  in 
response  to  a  deficiency  letter  issued  on 
October  2.  2003,  by  the  Director  of  the 
Division  of  Tariffs  and  Market 
Development-Central,  in  the  above- 
referenced  docket. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  eLibrar>' 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  October  17,  2003. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  E3-00045  Filed  10-15-03;  B;45  am] 

BILUNG  CODE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-&-000] 

Panhandle  Eastern  Pipe  Line 
Company,  LCC;  Nofice  of  Proposed 
Changes  in  Fere  Gas  Tariff 

Otober  8.  .iOO.f. 

Take  notice  that  on  October  1.  2003. 
Panhandle  Eastern  Pipe  Line  Ciompanv. 
LLC  (Panhandle)  tendered  for  hling  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1.  the  tariff  sheets 
lifted  on  Appendix  A  attached  to  the 
filing,  to  become  effective  November  1 . 
2003. 

Panhandle  states  that  this  filing  is 
made  in  accordance  with  Section  24 
(Fuel  Reimbursement  Adjustment)  of 
the  General  Terms  and  Conditions  in 
Panhandles  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1.  Panhandle  also 
states  that  the  revised  tariff  sheets  filed 
herewith  reflect  the  following  changes 
to  Fuel  Reimbursement  Percentages: 

(1)  A  0.18%  increase  in  the  Gathering 
Fuel  Reimbursement  Percentage: 

(2)  A  0.19%  increase  in  the  Field 
Zone  Fuel  Reimbursement  Percentage; 

(3)  A  0.07%  increase  in  the  Market 
Zone  Fuel  Reimbursement  Percentage; 

(4)  A  0.12%  decrease  in  the  Injection 
and  a  0.12%  decrease  in  the  Withdrawal 
Field  Area  Storage  Reimbursement 
Percentages;  and 

(5)  A  0.12%  decrease  in  the  Injection 
and  a  0.12%  decrease  in  the  Withdrawal 
Market  Area  Storage  Reimbursement 
Percentages. 

Panhandle  further  states  that  copies  of 
this  filing  are  being  ser\ed  on  all 
affected  customers  and  applicable  state 
regulator,'  agencies 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
388  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations,  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 


last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERC()nliiwSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  302-8659  The  Commission 
stronglv  en(  ourages  elei:tronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instnictions  on  the  Clommission's  web 
site  under  tlie  "e-Filing  "  link. 

lntt'r\-t'ntiiin  umi  Protest  Datr:  October 
14.  2()0.V 

.Magaiie  K.  Salas. 

Serretan 

:FK  !)()(    [■.:t-()004:i  Kiled  10-15-03:  8:45  am) 

BILLING  COO£  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-10-000] 

Southwest  Gas  Storage  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  8.  2003. 

Take  notice  that  on  October  1.  2003. 
Southwest  Gas  Storage  Company 
(Southwest)  tendered  for  filing  as  part  of 
its  FERC  C;as  Tariff.  First  Revised 
Volume  No.  1.  Ninth  Revised  Sheet  No. 
,").  proposed  to  become  effective 
November  1.  2003. 

Southwest  states  that  this  filing  is 
made  in  accordance  with  Section  16 
(Fuel  Reimbursement  Adjustment)  of 
the  Cieneral  Terms  and  (ionditions  in 
Southwest's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  Southwest  also 
states  that  the  Fuel  Reimbursement 
.Adjustment  filed  herewith  reflects  the 
following  Fuel  Reimbursement 
Percentages: 

(1)  West  Area  Storage  Facilities 
lnjec:tion  1.17'^'..  and  Withdrawal  0.35%; 

(2)  East  Area  Storage  Facilities 
Injection  2.61%  and  Withdrawal  1.10%. 

Southwest  further  states  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

.•\nv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
stronglv  encourages  electronic  filings. 
See.  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Inten'ention  and  Protest  Date:  October 
14. 2003. 

Magaiie  R.  Salas, 

Sf'iTftan,'. 

IFK  [)o(  .  E3-0UU.18  F-ilfd  10-1.5-03:  8:4,S  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-3-000) 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Tariff  Filing 

October  8,  200,1. 

Take  notice  that  on  October  1,  2003, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.,  Fifth  Revised 
Volume  No.  1 ,  Third  Revised  Sheet  No. 
405  E  with  an  effective  date  of 
November  1.  2003. 

Tennessee  states  that  the  filing  is 
being  made  in  order  to  provide  more 
flexibilitv  to  its  current  firm  storage 
service,  by  primarily  modifying  the 
timeframe  within  which  storage  service 
can  be  sold, 

Tennessee  states  that  it  also  proposes 
to  adopt  a  timeline  in  order  to  provide 
clarity  on  the  requirements  and  timing 
for  the  future  sales  of  capacity, 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
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determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See.  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Intervention  and  Protest  Date:  October 
14,  2003. 

Magalie  R.  Salas,   - 

Secretary^. 

(FR  Doc.  E3-00062  Filed  10-15-03;  8:45  am] 

BILUNG  CODE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-630-000] 

Viking  Gas  Transmission  Company; 
Notice  of  Proposed  Clianges  In  FERC 
Gas  Tariff 

October  8,  2003. 

Take  notice  that  on  September  30, 
2003,  Viking  Gas  Transmission 
Company  (Viking)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  tariff  sheets 
attached  to  the  filing,  to  become 
effective  on  November  1,  2003. 

Viking  states  that  the  purpose  of  this 
filing  is  to  revise  Viking's  Rate  Schedule 
PAL  by  adding  service  options,  allow 
park  and  loan  transactions  to  be 
electronically  contracted  and  to  make 
corresponding  changes  in  Viking's 
General  Terms  and  Conditions  and  form 
of  Agreement  related  to  implementing 
new  service  options  under  Rate 
Schedule  PAL. 

Viking  states  that  copies  of  this  filing 
have  been  sent  to  all  of  Viking's 
contracted  shippers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 


385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
wiviv./erc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Intervention  and  Protest  Date:  October 
14,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00053  Filed  10-15-03;  8:45  am] 

BILUtM:  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docicet  No.  RP03-631-000] 

Viking  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  8,  2003. 

Take  notice  that  on  September  29, 
2003,  Viking  Gas  Transmission 
Company  (Viking)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheets  to  become  effective  on 
November  1,  2003; 

Fifth  Revised  Sheet  No.  5H 
Second  Revised  Sheet  No.  87.01 
Second  Revised  Sheet  No.  87A 

Viking  states  that  the  purpose  of  its 
filing  is  to  modify  Section  26  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff  to  implement  a  twice  a 
year  change  to  its  fuel  and  loss  retention 
percentage  (FLRP)  to  become  effective 
April  1  and  November  1  of  each  year. 
Furthermore,  Viking  proposes  to 
establish  an  FLRP  of  2.58%  for  Zone  1- 
2,  .2.17%  for  Zone  1-1  and  .46%  for 
Zone  2-2  to  become  effective  November 
1,  2003.  This  represents  decreases  of 


.32%  for  Zone  1-2.  .2%  to  Zone  1-1  and 
.12%  to  Zone  2-2.  Viking  states  that  its 
proposal  will  provide  greater  fuel  cost 
certainty  and  less  volatility. 

Viking  states  that  copies  of  this  filing 
have  been  sent  to  all  of  Viking's 
contracted  shippers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator}'  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commissions 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
wv\rw.ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Intervention  and  Protest  Date:  October 
14.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc,  E.3-000.54  Filed  10-15-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-633-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Annual  Report 

October  8.  2003. 

Take  notice  that  on  September  30, 
2003,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  Fourth 
Revised  Sheet  No.  358L  with  an 
effective  date  of  September  30,  2003. 

Williston  Basin  states  that  as  of  July 
31,  2003  it  had  a  zero  balance  in  FERC 
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Account  No.  191.  As  a  result,  Williston 
Basin  will  neither  refund  nor  bill  its 
former  sales  customers  for  any  amounts 
under  the  conditions  of  Subsection  No. 
39.3.1  of  its  Tariff. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  Filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\ene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
\A'}A-w. ferc.gov  using  the  'eLibrary  ". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnhneSuppoitQiferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  la'CFR  385  2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Intervention  and  Protest  Date  Otober 
14,  2003. 

Magalie  R.  Salas. 

[FR  [Jot.  E3-OO055  Filed  10-15-03:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-342-000) 

Discovery  Gas  Transmission,  LLC; 
Notice  of  Intent  to  Prepare  An 
Environmental  Assessment  for  tt)e 
Proposed  Market  Expansion  Project 
and  Request  for  Comments  on 
Environmental  Issues 

October  8.  2003. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Market  Expansion  Project  (Project) 
involving  construction  and  operation  of 


facilities  by  Discovery  Gas 
Transmission.  LLC  (Discovery)  in 
LdFourche  and  Terrebone  Parishes, 
Louisiana.'  These  facilities  would 
consist  of  construction  of  about  2.6 
miles  of  various  diameter  pipeline,  an 
interconnection  facility,  related 
metering  and  pressure  regulation 
facilities  and  the  purchase  of 
approximately  32  miles  of  existing 
pipeline  from  DPH,  inc  and  Discovery 
Producer  Services.  LLC:  (DPS).  This  EA 
will  be  used  by  the  Commission  in  its 
decision-making  proc:ess  to  determine 
whether  the  project  is  in  the  public 
convenience  and  ntuiessity. 

If  vou  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  reprt^sentative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
i.imipanv  would  seek  to  negcjtiate  a 
mutually  acceptable  agret^ment. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  at:cordance  with  state 
law. 

A  fact  sheet  prepared  by  the  FERC 
entitled   "An  Interstate  Natural  Gas 
Fdcilitv  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  Discovery  provided  to 
landowners  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Cnmmission's  proceedings  H  is 
available  for  viewing  on  the  FERC 
Internet  Web  site  [http://ivvi-\\  tfrc.gov). 

Summary  of  the  Proposed  Project 

Discovery  proposes  to  construct, 
install  operate  and  maintain  pipelines 
and  meter  stations  at  four  different  sites 
in  Lafourche  and  Terrebone  Parish. 
Liiuisi.ina  Discovery  states  that  it 
proposes  to  acquire  approximately  31.5 
miles  of  existing  pipeline  (line  40E) 
from  DPH.  Inc  .  of  wlii(  h  22.8  miles  will 
he  used  to  provide  the  necessary 
interconnections,  acquire  approximately 
0.4  miles  of  existing  pipeline  from  DPS. 
and  abandon  approximately  8.8  miles  of 
20-in(:h  pipeline. 

Discoven'  would  mstull  the  following 
facilities: 

•  735  feet  of  20-inch  diameter 
pipeline  from  the  existing  40E  pipeline 
to  the  existing  Tennessee  platform 
located  in  Old  Lady  Lake  in  Terrebone 


Parish  Louisiana.  The  interconnect 
construction  would  require  exposing 
and  lifting  1000  feet  of  the  existing  40E 
pipeline. 

•  Installation  of  a  new  40-foot  by  40- 
foot  meter  platform  at  the  40E  pipeline 
near  Point  Au  Chien.  in  Terrebone 
Parish  Louisiana. 

•  Installation  of  approximately  2.1 
miles  of  20-inch  diameter  pipeline 
running  from  the  40E  pipeline  to  a  new 
40-foot  by  40-foot  platform  near  Isle  de 
lean  Charles  to  connect  with  the 
existing  Columbia  Gulf  Pipeline. 

•  Installation  of  1840  feet  of  new  20- 
inch  pipeline  near  Larose.  in  Lafourche 
Parish  Louisiana. 

•  Construction  of  a  new  meter  station 
near  Thibodaux.  in  LaFourche  Parish 
Louisiana  along  with  150  feet  of 
interconnection  pipeline  to  deliver  to 
the  Transcontinental  Gas  Pipe  Line 
Corporation's  system. 

•  Discovery  also  proposes  to  abandon 
approximately  8.8  miles  of  currently 
decommissioned  20-inch  diameter  40E 
pipeline  from  the  current  Old  Lady  Lake 
Platform  south  to  the  Lake  Barre 
platform  in  the  Caillou  Island  Field.  A 
20-inch  diameter  weld  cap  could  be 
installed  after  the  introduction  of  a 
nitrogen  gas  blanket  in  the  line. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  \.^  If  you 
are  interested  in  obtaining  detailed 
maps  of  a  specific  portion  of  the  project, 
send  in  your  request  using  the  form  in 
appendix  3. 


Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  20.8  acres  of  land. 
Following  construction,  about  11.2  acres 
would  be  maintained  as  new 
aboveground  facility  sites.  The 
remaining  9.6  acres  of  land  would  be 
restored  and  allowed  to  revert  to  its 
former  use. 

The  EA  Process 

The  National  Environmental  Policy 
.^.cf  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  '  to 


'  Di-scoverv  !>  rtp[)lu;<itioii  was  lilt>il  uilh  the 
C'.onimissiijn  undpr  Seition  7  of  ttic  Nrttural  Ghs  \k.\ 
and  Fart  157  of  the  tj  mini  is-,  inn's  ri'tjnl.itions. 


-  Till'  appcndK  I's  reliTcnc  t'li  in  this  notitp  htp  nut 
b>-iut;  firiritei.!  in  the  Federal  Register  t'opics  nf  n\\ 
appfiuiii  es.  iithfr  than  .ipptMutix  I  (niaps),  are 
available  mi  the  (liimmission's  website  at  the 
'■eLibrar\  '  link  nr  fnmi  the  C'.omiuissinn's  f'liblii 
Keferenre  and  Files  Maintenance  Branc  h.  888  First 
.Street.  \E.,  Washinstim.  DC  2042h.  or  tall  (202) 
Tn2-8:i71    For  iiistrui  lions  on  connecting  to 
eLibrarv  refer  to  the  last  page  of  this  notice.  Copies 
ot  the  appendices  were  sent  to  all  those  receiving 
this  notice  in  the  mail. 

'  "Wo".  "Us  ",  and  "our"  refer  to  the 
envirnnmental  staff  of  the  Office  of  Energy  Projects 
(OEP) 
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discover  and  address  concerns  the 
pubHc  may  have  about  proposals.  This 
process  is  referred  to  as  "scoping".  The 
main  goal  of  the  scoping  process  is  to 
focus  the  analysis  in  the  EA  on  the 
important  environmental  issues.  By  this 
Notice  of  Intent,  the  Commission 
requests  public  comments  on  the  scope 
of  the  issues  it  will  address  in  the  EA. 
All  comments  received  are  considered 
during  the  preparation  of  the  EA.  State 
and  local  government  representatives 
are  encouraged  to  notify  their 
constituents  of  this  proposed  action  and 
encourage  them  to  comment  on  their 
areas  of  concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  geology  and  soils 

•  land  use 

•  water  resources,  fisheries,  and 
wetlands 

•  cultural  resources 

•  vegetation  and  wildlife 

•  air  quality  and  noise 

•  endangered  and  threatened  species 

•  hazardous  waste 

•  public  safety 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 


measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
yoiu-  letter  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulator^' 
Commission,  888  First  St..  NE.,  Room 
lA,  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Branch  3. 

•  Reference  Docket  No.  CP03'-342- 
000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  November  10,  2003. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
strongly  encourages  electronic  filing  of 
any  comments  or  interventions  or 
protests  to  this  proceeding.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at 
http://www.ferc.gov  under  the  "e- 
Filing"  link  and  the  link  to  the  User's 
Guide.  Before  you  can  file  comments 
you  will  need  to  create  a  free  account 
which  can  be  created  on-line. 

We  may  mail  the  EA  for  comment.  If 
you  are  interested  in  receiving  it,  please 
return  the  Information  Request 
(appendix  4).  If  you  do  not  return  the  . 
Information  Request,  you  will  be  taken 
off  the*mailing  list. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  inter\'enor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2)."  Only 


intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
government  entities  interested  in  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
identified  potential  right-of-way 
grantors.  By  this  notice  we  are  also 
asking  governmental  agencies, 
especially  those  in  appendix  3,  to 
express  their  interest  in  becoming 
cooperating  agencies  for  the  preparation 
oftheEA. 

Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
Internet  Web  site  [http://v\'ww.ferc.gov) 
using  the  eLibrary  link.  Click  on  the 
eLibrary  link,  click  on  "General  Search  ' 
and  enter  the  docket  number  excluding 
the  last  three  digits  in  the  Docket 
Number  field.  Be  sure  you  have  selected 
an  appropriate  date  range.  For 
assistance,  please  contact  1-866—208- 
3676,  TTY  (202)  502-8659.  or  at 
FERCOnlineSupport@ferc.gov.  The 
eLibrar\'  link  on  the  FERC  Internet 
website  also  provides  access  to  the  texts 
of  formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemcikings. 

In  addition,  the  Commission  now 
offers  a  free  service  called  eSubscription 
which  allows  you  too  keep  track  of  all 
formal  issuances  and  submittals  in 
specific  dockets.  This  can  reduce  the 
amount  of  time  you  spend  researching 
proceedings  by  automatically  providing 
you  with  notification  of  these  filings, 
document  summaries  and  direct  links  to 
the  documents.  Go  to  bttp:// 
www.ferc.gov/esubscribenow.htm. 

Magalie  R.  Salas. 

Secretan'. 

|FR  Doc.  E3-O0O65  Filed  10-15-03;  8:45  am) 
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•■  Intervention.'!  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  Pr03-3-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Intent  To  Prepare 
an  Environmental  Assessment  for  the 
Proposed  Grasslands  Expansion 
Project  and  Request  for  Comments  on 
Environmental  Issues 

Ot.tnber  H.  200  i. 

The  Federal  Energy  Regulatory 
Commission's  (FERC  or  Commission) 
staff  will  prepare  an  environmental 
assessment  (EA)  on  Williston  Basin 
Interstate  Pipeline  (;ompanys  (Williston 
Basin)  proposed  Grasslands  Expansion 
Projec:t  in  Wvoming.  Montana,  and 
North  Dakota.  This  notice  announie.N 
the  opening  of  the  scoping  process  we' 
will  use  to  gather  input  from  the  public 
and  interested  agencies  on  the  project. 
Your  input  will  help  us  determine 
which  issues  need  to  be  addressed  in 
the  EA.  Details  on  how  to  submit 
written  comments  are  provided  in  the 
public:  participation  secticm  of  thi> 
notice.  Please  note  that  the  scoping 
period  will  close  on  November  24,  200:1 

We  are  sending  this  notice  to 
potentiallv-affected  landowners  whose 
properties  are  within  an  approximate  1- 
mile  radius  of  the  project  locations; 
Federal,  state,  and  local  government 
agencies;  elected  officials; 
environmental  and  public  interest 
groups;  Native  American  tribes;  and 
local  libraries  and  newspapers.  We  are 
asking  state  and  local  government 
representatives  to  notifv  their 
constituents  of  this  planned  action  .ind 
encourage  them  to  coinnuTit  nn  their 
areas  of  (oncerii 

Summanr'  of  the  Proposed  Project 

Williston  Basin  states  that  the 
Grasslands  Expansion  Project  would 
allow  transportation  i^f  an  additional 
120  million  cubu  feet  per  day  (mmcf/ 
d)  to  the  Northern  Border  Pipeline  on 
the  Grasslands  Pipeline.  This  would 
increase  the  <  apacity  of  the  Grasslands 
Pipeline  to  200  mmcf  d.  The  (Irasslands 
Pipeline  (Docket  Nos.  CP02-:<7-000. 
002,  and  003)  was  originally  designed  to 
transport  80  mmcfd 

The  project  fat:ilitie>  include; 

•  construction  of  up  to  three  new 
compressor  stations;  one  each  in 
Campbell  Countv.  Wyimiing;  (barter 
Countv.  Montana;  and  Golden  Valley 
Countv.  North  Dakota;  and 


•   installation  of  additional 
compression  at  the  existing  Manning 
Compressor  Station  in  Dunn  C'ounty. 
North  Dakota 

Construc:tion  and  operation  of  the 
planned  compressor  stations  would 
require  a  total  of  about  .W  acres. 
Construction  at  the  existing  Manning 
("ompressor  .Station  would  occur  on  the 
existing  site  A  general  location  map  of 
the  project  facilities  is  shown  in 
.\p[)endix  1.-' 

Williston  Basin  also  plans  to 
construct  additional  facilities  in  Fallon 
Countv.  Montana  that  are  associated 
with  the  Clrasslands  Expansion  Project, 
but  are  not  under  the  jurisdiction  of  the 
Commission.  These  non-jurisdictional 
facilities,  which  include  a  supply 
lateral,  gathering  lines,  and  well  field 
compression,  would  help  alleviate 
transmission  (constraints  and  provide 
netuled  capacitv  for  future  production 
increases  out  of  the  Baker  Productiim 
Area. 

Williston  B.isin  plans  to  construct  this 
pro|ect  in  2004.  with  the  goal  of  placing 
it  in-service  bv  November  1.  2004.  if  the 
proje(  t  is  fiillv  subscribed  by  the  time 
ihev  make  application  with  the 
Commission  (tentati\eiv  Novimiber  1. 
200.'}).  If  not  fullv  subsi  ribed  at  the  time 
of  a[)[)li(.ation.  Williston  Basin  has 
stated  that  thev  m.iv  propose  to  phase 
its  constriK  lion  schedule  of  the  various 
fai  ilities  o\er  more  than  1  vear. 

The  EA  Process 

The  Commission  will  be  the  lead 
Federal  agtrncv  for  this  EA  process 
which  is  being  conducted  to  satisfv  the 
recjuirtMnents  of  the  National 
Environmental  Policy  Act  (NEPA).  The 
Cnmiin->sion  will  use  the  EA  to  consider 
the  eiu  ironmental  impacts  that  could 
result  it  it  issui's  Willi.>lon  Basin  a 
Certificate  of  Public  Convenience  and 
Necessitv  fcjr  its  jiroposed  projef:t. 

This  notice  formalK  .uiniuinces  our 
prep.iration  of  the  EA  and  the  beginning 
of  the  proc;ess  referred  to  as  "scoping.  " 
We  are  soliciting  input  from  the  public 
and  interested  agencies  to  help  us  f  x:us 
the  anal\si>  in  the  EA  on  the  potentially 
significant  cm  ironnifnt.il  issues  related 
to  the  pro[lo^ed  actum   .Ml  comments 
received  v\  ill  be  considered  during  the 
preparation  nt  the  E.\  which  will 


'    VVr".  "us  '  and  "our",  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects. 


•'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Rpj;isler  Copies  of  all 
appendictis  are  available  un  ihr  I  .iuninission's  Web 
site  [http://wHv.fprc.gov)  at  the  "el.ibran."  link  or 
from  ihe  Commission's  Public  Keferunc?  and  Files 
Maintenance  Branch.  888  First  .Street.  NE.. 
Wa.shington.  UC  20426.  or  call  at  (202}  502-8J71 
For  instructions  on  connecting  to  eLibran,'  refer  to 
the  last  page  of  this  notice,  (xjpies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 


include  our  independent  analysis  of  the 
identified  issues. 

Depending  on  the  comments  received 
during  the  scoping  process,  the  EA  may 
be  published  and  mailed  to  Federal, 
state,  and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  ctjmment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all  timely 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

Although  Williston  Basin  has  not 
filed  a  formal  certificate  application  yet, 
we  are  initiating  our  review  under  the 
NEPA  Pre-filing  Process.  The  purpose  of 
the  FERC's  NEPA  Pre-filing  Process  is 
to:  (1)  Establish  a  framework  for 
constructive  discussion  between  the 
project  proponents,  potentially  affected 
landowners,  agencies,  and  the 
Commission  staff:  (2)  encourage  the 
earlv  involvement  of  interested 
stakeholders  to  identify  issues  and 
study  needs;  and  (3)  attempt  to  resolve 
issues  earlv.  before  an  application  is 
filed  with  the  FERC. 

A  docket  number  (PF03-3-000)  has 
been  established  to  place  information 
filed  bv  Williston  Basin,  and  related 
documents  issued  by  the  Commission, 
in  the  public  record.*  When  Williston 
Basin  files  an  application,  it  will  be 
assigned  a  "(P  docket"  number,  and  all 
information  filed  under  Docket  No. 
PF03-3-000  will  become  part  of  the 
record  for  the  "CP  docket." 

With  this  notice,  we  are  asking  other 
Federal,  state,  local,  and  tribal  agencies 
with  jurisdiction  and/or  special 
expertise  with  respect  to  the 
environmental  issues  to  formally 
cooperate  with  us  in  the  preparation  of 
the  EA.  These  agencies  may  choose  to 
participate  once  they  have  evaluated  the 
proposal  relative  to  their 
respimsibilities.  Agencies,  which  would 
like  to  request  cooperating  status, 
should  follow  the  instructions  for  filing 
comments  described  later  in  this  notice. 

If  vou  are  an  affected  property  owner 
receiving  this  letter,  a  Williston  Basin 
representative  may  contact  you  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
planned  facilities.  You  may  have 
alreadv  been  ccmtacted  by  Williston 
Basin  about  the  Grasslands  Expansion 
Project,  or  may  have  attended  the  open 
houses  sponsored  by  Williston  Basin  in 
early  August  2003.  A  fact  sheet  has  been 
prepared  by  the  FERC  entitled  "An 


'  I  n  \  ii'U  inluiin.il  ion  in  I  lie  ilnckel.  f'.illow  the 
instruitiuns  for  usiiif;  the  oLil)rnr\  link  at  the  ciiii 
of  this  notice. 
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Interstate  Natural  Gas  Facility  On  My 
Land?  What  Do  1  Need  To  Know?"  This 
fact  sheet  addresses  a  number  of 
typically  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  Commission's 
proceedings.  It  is  available  for  viewing 
on  the  FERC  Internet  Web  site 
ihttp://www.ferc.gov). 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
Please  focus  your  comments  on  the 
potential  environmental  effects, 
reasonable  alternatives  (including 
alternative  locations),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  To  ensure  that 
your  comments  are  timely  and  properly 
recorded,  please  mail  your  conmients  so 
they  will  be  received  in  Washington,  DC 
on  or  before  November  24,  2003,  and 
carefully  follow  these  instructions: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE.,  Room 
lA,  Washington,  DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Branch  1,  DG2E; 
and 

•  Reference  Docket  No.  PF03-3-000 
on  the  original  and  both  copies. 

The  Commission  strongly  encourages 
you  to  file  your  comments  electronically 
via  the  Internet,  in  lieu  of  paper.  See  18 
CFR  385.2001(aKl)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov  under  the  "e- 
Filing"  link  and  the  link  to  the  User's 
Guide.  Before  you  can  file  comments 
you  will  need  to  create  a  free  accoimt  by 
clicking  on  "Login  to  File"  and  then 
"New  User  Account."  You  will  be  asked 
to  select  the  type  of  filing  you  are 
making.  This  filing  is  considered  a 
"Comment  on  Filing." 

Additional  Iiifonnation 

Additional  information  about  the 
project  is  available  fi-om  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
Internet  Web  site  [www.ferc.gov)  using 
the  eLibrary  link.  Click  on  the  eLibrary 
link,  click  on  "General  Search"  and 
enter  the  docket  number  excluding  the 
last  three  digits  in  the  Docket  Nujnber 
field.  Be  sure  you  have  selected  an 
appropriate  date  range.  For  assistance 
with  eLibrary,  the  eLibrary  helpline  can 
be  reached  at  1-866-208-3676,  TTY 
(202)  502-8659,  or  at 
FERCOnlineSupport@ferc.gov.  The 
eLibrary  link  on  the  FERC  Internet 
website  also  provides  access  to  the  texts 


of  formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings. 

In  addition,  the  Commission  now 
offers  a  free  service  called  eSubscription 
which  allows  you  to  keep  track  of  all 
formal  issuances  and  submittals  in 
specific  dockets.  This  can  reduce  the 
amount  of  time  you  spend  researching 
proceedings  by  automatically  providing 
you  with  notification  of  these  filings, 
document  summaries  and  direct  links  to 
the  documents.  Go  to  v\'ww.ferc.gov/ 
esubscribenow.htm. 

Williston  Basin  has  initiated  public 
participation  to  provide  a  means  of 
communication  with  participating 
stakeholders  and  has  held  three  open 
houses  near  the  proposed  compressor 
station  locations.  To  facilitate  the 
communication  effort,  it  has  provided  a 
single  point  of  contact  for  the 
Grasslands  Expansion  Project  in  Mr. 
Keith  Tiggelaar,  Director  of  Regulatory 
Affairs,  at  1-701-530-1560.  e-mail 
keith.tiggelaar@wbip.com.  Additionally, 
Williston  Basin  will  update  its 
Grasslands  Pipeline  Web  site 
(www.grasslandspipeline.com)  to 
include  information  on  the  Grasslands 
Expansion  Project.  If  you  have  any 
further  questions  for  Williston  Basin 
regarding  its  planned  project,  we 
encourage  you  to  contact  their 
representatives  to  answer  your 
questions  and  address  your  concerns. 

Finally,  any  public  meetings  or  site 
visits  will  be  posted  on  the 
Commission(s  calendar  located  at  htfp:/ 
/www.ferc.gov/Even  tCalen  dar/ 
EventsList.aspx  along  with  other  related 
information. 

Magalie  R.  Salas, 

Secretary: 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

October  8.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  PTeliminary 
Permit. 

b.  Project  No.:  12453-000. 

c.  Date  filed:  March  18.  2003. 

d.  Applicant:  Deadwood  Hydro  LLC. 

e.  Name  of  Project:  Deadwood  Dam 
Project. 


f.  Location:  On  the  Deadwood  River, 
in  Valley  County,  Idaho,  utilizing  the 
Deadwood  Dam  which  is  administered 
by  the  U.S.  Bureau  of  Reclamation. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Brent 
Smith,  Deadwood  Hvdro  LLC,  P.O.  Box 
535,  Rigbv,  ID  83442,  (208)  745-0834. 

i.  FERC  Contact:  Robert  Bell.  (202) 
502-6062. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  inter\'ener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project :  The 
proposed  project  utilizing  the  U.  S. 
Bureau  of  Reclamation's  Deadwood 
Dam  and  would  consist  of:  (1)  A 
proposed  300-foot  long,  120- inch- 
diameter  steel  penstock,  (2)  a  proposed 
powerhouse  containing  generating  unit 
having  an  installed  capacity  of  2.6  MW, 
(3)  a  proposed  10-mile-long,  15  kV 
transmission  line,  and  (4)  appurtenant 
facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  25  GWh 
and  would  be  sold  to  a  local  utility. 

1.  Locations  of  Applications:  A  copy  of 
the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission  in  the  Public  Reference 
Room,  located  at  888  First  Street,  NE.. 
Room  2A,  Washington  DC  20426,  or  by 
calling  (202)  502-8371.  This  filing  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://ww\^'.ferc.gov  using 
the  "eLibrar>'"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  acces»tbe 
document.  For  assistaiice,  call  toll-free 
1-866-208-3676  or  e-mail 
FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  cmd 
reproduction  at  the  address  in  item  h. 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Competing  Preliminary  Permit: 
Anyone  desiring  to  file  a  competing 
Eipplication  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
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of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  thf 
specified  comment  date  for  the 
particular  application  (see  18  C;FR  4. ,56). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  davs  fitter 
the  specified  c;omment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.3()(b)  and  4  ,36 

o.  Competing  Dfvelopmpnt 
Application:  Anv  qualified  develnprnent 
applicant  desiring  to  filf  ,i  t  ninpeting 
development  application  must  sufimit  tn 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  <i 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timelv 
notice  of  intent  to  file  a  development 
application  allows  an  interested  persmi 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.3H. 

p.  Notice  of  Intent:  A  notice  of  intent 
must  specif\'  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applit:ant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify-  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

q.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminarv  permJt 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

r.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  wil! 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments. 


protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
(  omment  date  for  the  parti(  ular 
application. 

Comments,  protests  and  interventions 
m.U'  he  filed  electroiiii  allv  \  i.i  the 
hitcrnet  in  lieu  of  [j.iper:  See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commissions  web  site  under  "e- 
filiiig"  link.  Th(^  Commission  stnjngly 
encourages  electronic  filing. 

s.  Filing  imd  Senice  of  Responsive 
n(M:ii!nents:  Anv  filings  must  bear  in  all 
(.apital  letters  the  title  •■{ ,( )MMENTS". 
KFCOMMHNDATKJNS  F(3R  TERMS 
A\[)  ( :( )\UiTI(  )NS".  -PROTEST",  OR 
•■M(ni().\  TO  INTERVENE",  as 
applicabi-'.  and  the  Project  Number  of 
the  partii  ular  application  to  which  the 
filing  reh'rs  Any  of  the  above-named 
diK  unients  must  be  filed  by  providing 
the  (irigm.d  and  the  number  oi  copies 
provided  b\-  the  Commission's 
regulation.s  tn:  The  Secretary,  Federal 
Energv  Regulator\  Commission.  888 
First  Street,  NE..  Washington.  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Ap[)li(:ant  specified  in  the 
p.irticular  application. 

t  .Atjenr;-  Conunents:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application 
A  c:opv  of  the  application  may  be 
obtained  hv  agencies  directly  from  the 
.\|iplicant.  If  an  agencv  does  not  file 
commt!nts  within  the  time  specified  for 
filing  comments,  it  will  he  presumed  to 
have  no  comments.  ( )ne  copy  of  an 
agencv's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

.Viagalie  K.  Salas, 

Si  LTctan' 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Non-Project 
Use  of  Project  Lands  and  Waters  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

October  «.  2LH).l 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Tvpe  of  Applii  (ition:  Non-Project 
Use  of  Project  Lands  and  Waters. 

b.  Project  No.:  199-203. 

c.  Date  Filed:  August  11,  2003. 

d.  Applicant:  South  Carolina  Public 
Service  Authority. 


e.  Name  of  Project:  Santee-Cooper 
Project. 

f.  Lo<  ation:  Santee  and  Cooper  Rivers 
(Lake  Marion  and  Lake  Moultrie)  in 
Berkelev,  Calhoun,  Clarendon, 
Orangeburg,  and  Sumter  Counties, 
South  Carolina.  The  project  occupies 
federal  lands  in  the  Francis  Marion 
Natiimal  Forest.  The  proposed  action 
would  involve  project  lands  and  waters 
loc;ated  at  Lake  Marion. 

g.  Filed  pursuant  to:  Federal  Power 
Act.  16  II.S.C.  791(a)-825(r)  and  799 
and  801. 

h.  Applicant  Contact:  Mr.  C.  Denton 
Lindsav.  [r..  Santee  Cooper  Property 
Management  Division.  One  Riverwood 
Drive.  P.O.  Box  2946101,  Moncks 
Corner.  SC  29461-4003,  (843)  761-8000, 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Diana 
Shannon.  (202)  502-8887,  or  e-mail 
address:  dianu.shannon@ferc.gnv. 

j.  Deadline  for  filing  motions  to 
intenene.  protests,  comments: 
November  10.  2003. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  a  document  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
(Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  documents 
on  that  resource  agency. 

k.  Description  of  Proposed  Action: 
The  Applicant  seeks  approval  to  use 
project  lands  and  waters  at  Lake  Marion 
for  the  Lake  Marion  Regional  Water 
System  Water  Supply  Project  (Water 
Project).  The  applicant  proposes  to 
construct  an  intake  structure  and  pump 
station  in  Orangeburg  County,  South 
Carolina.  Raw  water  would  be 
withdrawn  from  Lake  Marion  and 
delivered  to  a  proposed  water  treatment 
plant,  to  be  located  on  non-project  lands 
approximately  1,000  feet  from  the 
intake.  The  treatment  plant  will  have  an 
initial  capacity  of  8  million  gallons/day 
(MOD)  and  a  maximum  of  up  to  12 
MGD.  The  licensee  states  that  lake 
inflow  is  considered  adequate  to 
withstand  the  demand  of  the  water 
treatment  facility.  The  proposed 
structures  (both  on  project  and  non- 
project  lands)  will  remain  the 
applicant's,  therefore,  no  conveyance  of 
project  property  rights  is  necessary.  The 
applicant  intends  to  sell  the  potable 
water  to  the  Lake  Marion  Water  Agency, 
which  includes  the  City  of  Santee,  the 
Town  of  Elloree.  the  City  of  Manning, 
the  Town  of  St,  George,  and  the  Town 
of  Holly  Hill.  The  Water  Project  is 
divided  into  5  smaller,  independent 
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projects.  The  initial  project,  referred  to 
as  the  Santee  Reach,  includes  the  water 
treatment  facility,  elevated  tank,  and 
waterline  to  provide  water  to  Santee  and 
Orangeburg  County.  Other  projects 
(including  the  Elloree,  Holly  Hill,  St. 
George  and  Manning  Reaches)  will  be 
phased  in,  based  upon  customer  needs 
and  funding  availability  with  the  last 
project  anticipated  being  completed  by 
March  2006. 

1.  The  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivMw./erc.gov/ using  the  "eLibrary"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTi', 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Conunission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  and  Practice  and 
Procedure  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  conmients 
filed,  but  only  those  whq  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  project  number 
(199-2Q3)  ou  any  comments  or  motions 
filed.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "eFiling"  link.  The 
Commission  strongly  encourages  e- 
filings.  All  documents  should  be  filed 
with:  The  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426.  A 
copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 


p.  Agencv  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representative. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00048  Filed  10-1.5-0.3;  8:45  ami 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Non-Project 
Use  of  Project  Lands  and  Waters  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

October  8.  2003. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Non-Project  Use 
of  Project  Lands  and  Waters. 

b.  Project  No:  2628-052. 

c.  Date  Filed:  September  9,  2003. 

d.  Applicant:  Alabama  Power 
Company. 

e.  Name  of  Project:  R.  L.  Harris  Dam. 

f.  Location:  The  project  is  located  on 
the  Tallapoosa  River  in  Clav  and 
Randolph  Counties,  Alabama. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r)  and  799 
and  801. 

h.  Applicant  Contact:  Mr.  R.  M. 
Akridge,  PO  Box  2641,  Birmingham.  AL 
35291, (205)  257-1398. 

i.  FERC  Contacts:  Any  questions  on 
this  notice  should  be  addressed  to  Ms. 
Shana  High  at  (202)  502-8674,  or  e-mail 
address:  shana.high@ferc.gov. 

j.  Deadline  for  filing  comments  and  or 
motions:  Novemhei  10,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Ms. 
Magalie  R.  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington  DC  20426. 
Please  include  the  project  number  (P- 
2628-052)  on  any  comments  or  motions 
filed.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages  e- 
filings. 


k.  Description  of  Request:  Alabama 
Power  Company  is  requesting 
Commission  approval  to  authorize 
Wedowee  Marine  to  make 
improvements  to  its  marina  on  Harris 
Lake  in  Randolph  County.  Alabama. 
Existing  facilities  within  the  project 
boundary  include  a  fueling  dock  which 
can  accommodate  four  to  six  watercraft 
and  a  concrete  boat  ramp.  Proposed 
facilities  within  the  project  boundary 
include:  construction  of  three  covered, 
floating  dock  structures  that  will 
accommodate  96  watercraft: 
construction  of  a  dock  with  six 
handicap-accessible  boat  slips; 
widening  the  existing  boat  ramp  to  30- 
feet;  and  improvements  to  the  existing 
fuel  dock  structure. 

1.  Location  of  the  Applications:  The 
filings  are  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room,  located  at  888  First  Street.  NE. 
Room  2A.  Washington.  DC  20426.  or 
may  be  viewed  on  the  Commission's 
Web  site  at  http://H'ww.ferc.gov  using 
the  "eLibraiy  "  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  please  call 
the  Helpline  at  (866)  208-3676  or 
contact 

FERCONUNESUPPORT@ferc.gov.  For 
TTY.  contact  (202)  502-8659. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Inter\'ene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Ser\'ice  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST".  OR 
"MOTION  TO  INTERXTiNE".  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 
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p.  Agencv  Comments — Federal,  state 
and  local  agencies  are  invited  to  file 
comments  on  the  described 
applications.  A  copy  of  the  applications 
mav  be  obtained  by  agencies  duectly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  he 
presumed  to  have  no  comments.  One 
copv  of  an  agenc:v's  comments  mu^t  also 
be  sent  to  the  Applicant's 
representatives. 

q.  Comments,  protests  and 
interventions  mav  be  filed  electrniiiCcdU 
via  the  Internet  in  lieu  of  paper  ,See,  18 
CFR  ,<85.2001(a)(l)(iii)  and  the 
instructions  on  the  Cj)mmission's  Web 
site  at  http:/h^-l\^v  fprc  'Jiov  under  the  "e- 
Filino"  link. 


Magalie  R.  Saia.s. 

Secretan . 

IFKDoi    K:i-n()64'»  Fil 

BILLING  CODE  671 7-01 -P 


l(»- 15-03:  8:45  ami 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

0(  toher  8,  200.3. 

Take  notice  that  the  following 
hydroelectric  application  has  been  tiled 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Tvpp:  Transfer  of 
License 

b.  Project  So:  mA()-{yi\ 

c.  Date  Filed:  August  2\.  2003. 

d.  Applicants:  Appomattox  River 
Associates.  L,  P  and  STS  HvdroPower, 
Ltd.  (Transferors)  and  .\ppomattox 
River  Associates,  L.  P.  (Transferee). 

e.  \'ame  of  Project:  Appomattox  River 
Water  Authority  Hydroelectric  Project. 

f.  Location:  Located  on  the 
Appomattox  River,  in  Chesterfield  and 
Dinwiddle  Counties.  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  L'.S.C.  791a-825r. 

h.  Applicants  Contact:  Stephen  I 
Sinclair,  Appomattox  River  Associates, 
L.P.,  c/o  Northbrook  Energy,  20  North 
Wacker  Drive,  Chicago,  IL  60606,  (312) 
419-1221. 

1.  FERC  Contact:  Regina  Saizan,  (202) 
502-8765. 

j.  Deadline  for  filing  comments  and  or 
motions:  November  10,  2003. 

.■Ml  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretar\-,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington,  DC  20426, 


(Comments,  protests,  and 
interventions  mav  b(!  filed  electronically 
via  the  Intf-rnet  in  lieu  of  paper;  see  18 
CFR  385  2()()l(a)|l  Kill)  and  the 
instructions  on  the  (iommissions  Web 
site  under  the  ■e-Filing"  link.  The 
Commission  stronglv  encourages 
electronic  filings   Pleast;  include  the 
project  number  (P-9840-031)  on  any 
c:omments  or  motions  filed. 

The  Clommissions  Rules  of  Practice 
and  Procedure  ie()uir,'  all  interveners 
filing  a  document  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  pers(m  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agencv,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k  Description  of  Transfer: 
Appomattox  Ri\er  .Associates,  LP.  and 
STS  HvdroPower.  Ltd..  co-licensees. 
(STS)  jointly  seek  Commission  approval 
to  remove  STS  as  co-licensee  from  the 
license  for  the  .-yppomatlox  River  Water 
Authority  Hydroelectric  Project. 

1   Locations  of  Application:  A  c:opy  of 
the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission  in  the  Public  RefenMice 
Room,  located  at  888  First  Street  NE.. 
Room  2A,  Washington,  DC  20426.  or  by 
calling  (202)  502-8371.  This  filing  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://n-\v\v  ferc.gov  using 
the  'eLibrarv  "  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
do(  ument   For  assistance,  call  toll-free 
1-866-208-3676  or  e-mail 
FERCOnlineSupportdfen  gov.  For  TTY, 
call  (202)  502-8659.  A  copv  is  also 
available  for  inspection  and 
reproduction  at  the  addresses  in  item  h. 
above. 

m.  Individuals  desiring  to  be  included 
on  the  (iommission's  mailing  list  should 
so  inciicate  by  writing  to  the  Secretarv' 
of  the  Commission. 

n.  (Comments,  Protests,  or  Motions  to 
Intervene — .Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
mtervene  in  ai:cordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application 


o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS  ".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copv  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  .Applicant's  representauves. 

Magalie  R.  Salas, 

.Serrcfan  . 

!FK  D(K  .  K.!-U00.50  Filed  10-15-03:  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Project  No.  1 1883-001 .  et  al.] 

Notice  of  Surrender  of  Preliminary 
Permits 

October  «.  200.3. 

Svmbiotics.  LLC.  Project  Nos,  11883- 
OOl",  11889-001,  11890-001,  11892-001, 
11940-001,  11963-001,  11969-001, 
11970-001,  11985-001,  11988-001, 
11989-001,  11990-001,  11993-001, 
11995-001,  12002-001,  12003-001, 
12004-001.  12006-001,  12007-001, 
12009-001,  12010-001,  12011-001, 
12012-001,  12014-001,  12039-001, 
12065-001,  12098-001;  Sequoia  Hydro, 
LLC,  Project  No.  12181-001;  Caiero 
Hydro.  LLC,  Project  No.  12186-001; 
Skiatook  Hydro,  LLC,  Project  No. 
12189-001;  Crow  Creek  Hydro,  LLC, 
Project  No.  12197-001;  Merritt  Hydro, 
LLC,  Project  No,  12201-001;  North  San 
Gabriel  Hydro,  LLC,  Project  No.  12203- 
001;  Three  Mile  Falls  Hydro,  LLC, 
Project  No.  12209-002;  Bayou 
D'Arbonne  Hydro,  LLC,  Project  No. 
12217-001;  Caddo  Hydro,  LLC,  Project 
No.  12219-001;  Lake' Fork  Hydro,  LLC, 
Project  No,  12231-001;  Moose  Creek 
Hydro,  LLC,  Project  No.  12235-001;  Pat 
Mayse  Hydro,  LLC.  Project  No,  12240- 
001;  Waco  Hydro,  LLC,  Project  No. 
12249-001;  Ute  Hydro,  LLC,  Project  No. 
12251-001 ;  and  MSR  #  27  Hydro,  LLC, 
Project  No.  12267-001. 
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Take  notice  that  the  permittees  for  the 
subject  projects  have  requested  to 


surrender  their  preliminary  permits. 
Investigations  and  feasibility  studies 


have  shown  that  the  projects  would  not 
be  economically  feasible. 


ProjecTNo. 


Project  name 


Stream 


State 

Expiration 
date 

ID 

05-31-2004 

UT 

07-31-2004 

ID 

03-31-2005 

WY 

05-31-2004 

MT 

06-30-2004 

CA 

08-31-2004 

CA 

08-31-2004 

CA 

08-31-2004 

OK 

08-31-2004 

CA 

08-31-2004 

AZ 

07-31-2004 

NV 

06-30-2004 

NV 

08-31-2004 

NV 

06-30-2004 

CA 

08-31-2004 

CA 

08-31-2004 

CA 

08-31-2004 

CA 

07-31-2004 

AZ 

08-31-2004 

CA 

08-31-2004 

CA 

07-31-2004 

CA 

07-31-2004 

CA 

07-31-2004 

NV 

08-31-2004 

WY 

08-31-2004 

MT 

12-31-2004 

UT 

01-31-2005 

CA 

10-31-2005 

CA 

12-31-2005 

OK 

10-31-2005 

OR 

09-30-2005 

NE 

11-30-2005 

TX 

10-31-2005 

OR 

10-31-2005 

LA 

10-31-2005 

LA 

12-31-2005 

TX 

03-31-2006 

AK 

01-31-2006 

TX 

10-31-2005 

TX 

10-31-2005 

NM 

01-31-2006 

IL 

01-31-2006 

11883-001 
1188&-001 
11890-001 
11892-001 
11940-001 
11963-001 
11969-001 
11970-001 
11985-001 
11988-001 
11989-001 
11990-001 
1199S-001 
11995-001 
12002-001 
12003-001 
12004-001 
12006-001 
12007-001 
12009-001 
12010-001 
12011-001 
12012-001 
12014-001 
12039-001 
12065-001 
12098-001 
12181-001 
12186-001 
12189-001 
12197-001 
12201-001 
12203-001 
12209-002 
12217-001 
12219-001 
12231-001 
12235-001 
12240-001 
12249-001 
12251-001 
12267-001 


Mackay  Dam  

Porcupine  Dam  

Oneida  Nan-ows  

Smith's  Fork  

Willow  Ck.  Reservoir  .... 

San  Pablo  Dam 

Broines  Dam  

Prado  Dam  

Altus  Dam 

Savage  Dam  

Painted  Rock  Dam  

South  Fork  Dam 

Topaz  Dam 

Bishop  Creek  Dam 

Hensley  Dam 

El  Capitan 

San  VIncente 

San  Antonio  Dam 

Alamo  Dam  

Mathews  Dam  

Crocker  Diversion 

Martis  Creek  Lake 

dalaveras  Dam  

Dake  Dam  

Alpine  

Big  Timber 

Scofield  Reservoir  Falls 

Sequoia  Dam  

Calero  Dam  

Skiatook  Dam 

Crow  Creek  Dam  

Merritt  Dam  

North  San  Gabriel  

Three  Mile  Falls  Dam  ... 
Bayou  D'Arbonne  Dam 

Caddo  Dam  

Lake  Fork  Dam  

Moose  Creek 

Pat  Mayse  Dam  

Waco  Dam  

Ute  Dam  

Mississippi  L&D  ji'27 


Big  Lost  River 

Bear  River  

Bear  River  

Bear  River  

Willow  Creek  

San  Pablo  Creek 

Bear  Creek  

Santa  Ana  River 

Red  River  

Otay  River  

Gila  River  

Humboldt  River  

Walker  River 

Bishop  Creek 

Fresno  River 

San  Diego  River 

Upper  Sallrias  River  ... 

San  Antonio  Creek  

Bill  Williams  River  

Santa  Ana  River 

Merced  River 

Martis  Creek 

Calaveras  Creek  

Thousand  Springs  Ck. 

Snake  River 

Big  Timber  Creek  

Price  River 

Mill  Flat  Creek  

Calero  Creek  

Hominy  Creek  

Crow  Creek  

Snake  River 

San  Gabriel  River 

Umatilla  River 

Bayou  D'Artx)nne  Res 

Cypress  Bayou 

Lake  Fori<  Creek  

Chena  River  

Sanders  Creek  

Bosque  River 

Canadian  River  

Mississippi  River  


The  permits  shall  remain  in  effect 
through  the  thirtieth  day  after  issuance 
of  this  notice  unless  that  day  is 
Saturday,  Sunday,  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  each  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
these  project  sites,  to  the  extent 
provided  for  under  18  CFR  part  4,  may 
be  filed  on  the  next  business  day. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  E3-00046  Filed  10-15-03;  8:45  am) 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  Section  104  (k); 
Announcement  of  Proposal  Deadlines 
for  the  Competition  for  the  2004 
National  Brownfleids  Assessment, 
Revolving  Loan  Fund,  and  Cleanup 
Grants 

AGENCY:  Envirormiental  Protection 
Agency. 

ACTION:  Notice  of  the  availability  of 
brownfields  grant  application  guidelines 
and  deadlines  for  submissions  of 
proposals. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA) 
will  begin  to  accept  proposals  for  the 
National  Brownfields  Assessment, 


Revolving  Loan  Fund,  and  Cleanup 
Grants  on  October  16,  2003.  This  notice 
provides  information  on  how  to  obtain 
the  application  guidelines.  These  grants 
may  be  used  to  address  sites 
contaminated  by  petroleum  and 
hazardous  substances,  pollutants,  or 
contaminants  (including  hazardous 
substances  co-mingled  with  petroleum). 
The  brownfields  assessment  grants 
(each  funded  up  to  $200,000  over  two 
years)  provide  funding  for  a  grant 
recipient  to  inventory,  characterize, 
assess,  and  conduct  planning  and 
community  involvement  related  to 
brownfield  sites.  The  brownfields 
revolving  loan  fund  grants  (each  funded 
up  to  51,000,000  over  five  years) 
provide  funding  for  a  grant  recipient  to 
capitalize  a  revolving  loan  fund  and  to 
provide  subgrants  to  carr\'  out  cleanup 
activities  at  brownfield  sites  that  are 


59612 


Federal  Register/ Vol.  68,  No.  200 /Thursday.  October  16.  2003 /Notices 


owned  bv  the  subgrant  recipient.  The 
brownfields  cleanup  grants  (each 
hinded  up  to  S200.000  over  two  years) 
provide  funding  for  a  grant  recipient  to 
carry  out  cleanup  activities  at 
brownfield  sites  that  are  owned  by  the 
grant  recipient  (see  Catalogue  of  Federal 
Domestic  Assistance  Number:  66.818). 

For  the  brownfields  assessment 
grants,  an  applicant  may  request  a 
waiver  of  the  S200.000  limit  and  obtain 
funding  up  to  5350,000  based  on  the 
anticipated  level  of  contamination,  size, 
or  ownership  status  of  the  site.  The 
revolving  loan  fund  and  cleanup  grants 
require  a  20  percent  cost  share,  which 
may  be  in  the  form  of  a  contribution  of 
monev.  labor,  material,  or  services  from 
a  non-federal  source.  If  the  cost  share  is 
in  the  form  of  contribution  of  labor, 
material,  or  other  services,  it  must  be 
incurred  for  an  eligible  and  allowable 
cost  under  the  grant  and  not  for 
ineligible  costs.  An  applicant  may 
request  a  waiver  of  the  20  percent  cost 
share  requirement  based  on  hardship. 

The  National  brownfields  assessment, 
revolving  loan  fund,  and  cleanup  grants 
will  be  awarded  on  a  competitive  basis. 
To  ensure  a  fair  selection  process, 
evaluation  panels  consisting  of  EP.A 
Regional  and  Headquarters  staff  and 
other  federal  agency  representatives  will 
assess  how  well  the  proposals  meet  the 
selection  criteria  outlined  in  the 
application  booklet,  Proposal 
Guidelines  for  Brownfields  Assessment, 
Revolving  Loan  Fund,  and  Cleanup 
Grants  (October  2003 1.  Final  selections 
will  be  made  by  EPA  senior 
management  after  considering  the 
ranking  of  proposals  by  the  evaluation 
panels.  EPA  decisions  may  also  take 
into  account  other  statutory  and  policy 
considerations,  such  as  fair  distribution 
of  funds  between  urban  and  non-urban 
and  other  geographic  factors; 
compliance  with  the  statutory 
petroleum  funding  allocation;  the 
benefits  of  promoting  the  hmg-term 
availabilitv  of  funds  under  the  RLF 
grants;  designation  as  a  federal 
Empowerment  Zone.  Enterprise 
Community,  or  Renewal  ('onimunit\  . 
population;  and  whether  the  applirant 
is  a  federallv  recognized  Indian  tribe   In 
addition,  special  consideration  will  he 
given  to  projects  committed  to  dchie\ing 
recognized  green  building  and/ or  energy 
efficiency  building  standards. 
DATES:  This  action  is  effective  as  of 
October  16,  200,3.  EP.^  expects  to  make 
up  to  200  grant  awards  in  fiscal  year 
2004,  contingent  upon  the  availabilitv  of 
funds.  The  application  deadline  for 
proposals  for  the  2004  assessment, 
revolving  loan  fund,  and  cleanup  grants 
is  December  4,  2003.  All  proposals  must 


be  postmarked  by  USPS  or  delivered  to 
Don  West,  Environmental  Management 
Support  Inc.,  8601  Georgia  Avenue, 
Suite  500.  Silver  Spring,  MD  20910  by 
other  means,  no  later  than  December  4, 
2003,  and  a  duplicate  copy  sent  to  the 
appropriate  U.S.  EPA  Regional  Office. 
ADDRESSES:  Mailing  addresses  for  EMS, 
U.S.  EPA  Regional  Offices  and  U.S.  EPA 
Headquarters  are  provided  in  the 
Proposal  Guidelines. 

Obtaining  Proposal  Guidelines:  The 
proposal  guidelines  are  available  via  the 
Internet:  http://vM\'w.epa.gov/ 
brownfields/ . 

(Copies  of  the  Proposal  Guidelines  will 
also  be  mailed  upon  request.  Requests 
should  be  made  by  calling  the  L'.S.  EPA 
Call  Outer  at  the  fnllovving  numbers: 
Washington.  DC.  Metro  Area  at  (703)- 
412-9810;  Outside  Washington.  DC. 
Metro  at  1-800^24-9346;  and  TDD  for 
the  Hearing  Impaired  at  1-800-553- 
7672. 

In  order  to  ensure  that  the  Guidelines 
are  received  in  time  to  be  used  in  the 
preparation  of  the  proposal,  applicants 
should  rf^quest  a  copy  as  soon  as 
possible  and  in  any  event  no  later  than 
fen  (10)  working  days  before  the 
proposal  due  date.  Applicants  who 
request  copies  after  that  date  might  not 
receive  the  proposal  guidelines  in  time 
to  prepare  and  submit  a  responsive 
proposal. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

If  S.  EPAs  Office  of  Solid  Waste  and 
Emergency  Response.  Office  of 
Brownfields  (^leainip  and 
Redevelopment.  (202)  366-2777. 
SUPPLEMENTARY  INFORMATION:      (Jn 
lanuary  11.  2002,  President  CJeorge  W. 
Bush  signed  into  law  the  Small  Business 
Liabilitv  Relief  and  Brownfields 
Revitalization  Act.  This  act  amended 
the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  to  authorize  federal  financial 
assistance  for  brovvnfiflds  revitalization, 
including  grants  for  assessment, 
cleanup,  and  job  training 

Funding  for  the  brownfields  grants  is 
duthorized  under  section  l()4(k)  of  the 
( li  iinprehensi ve  Environmental 
Response,  (iompensation.  and  Liability 
Act  of  1980.  as  amended,  (CERf:LA),  42 
i;.S.C:.  96()4(k)   Eligibilitv  for 
brownfields  assessment  anil  revoking 
loan  fund  grants  is  limited  to  "eligible 
entities"  as  defined  in  section  104(k)(l) 
of  CERCLA.  These  include  a  General 
Purpose  Unit  of  Local  Government; 
Land  Clearance  Authority  or  other 
quasi-governmental  entity  that  operates 
under  the  supervision  and  control  of,  or 
as  an  agent  of,  a  general  purpose  unit  of 
local  government;  Governmental  Entity 
Created  by  State  Legislature;  Regional 


council  or  group  of  general  purpose 
units  of  local  government; 
Redevelopment  Agency  that  is  chartered 
or  otherwise  sanctioned  by  a  state;  State; 
Indian  Tribe  other  than  in  Alaska;  and 
Alaska  Native  Regional  Corporation. 
Alaska  Native  Village  Corporation,  and 
Metlakatla  Indian  Community. 
Eligibilitv  for  brownfields  cleanup 
grants  is  limited  to  "eligible  entities" 
and  nonprofits.  For  the  purposes  of  the 
brownfields  grant  program.  EPA  will 
use  the  definition  of  nonprofit 
organizations  contained  in  section  4(6) 
of  the  Federal  Financia'  Assistance 
Management  Improvement  Act  of  1999. 
Public  Law  106-107.  31  U.S.C.  6101. 
Note.  The  term  'nonprofit  organization" 
means  any  corporation,  trust, 
association,  cooperative,  or  other 
organization  that  is  operated  primarily 
for  scientific,  educational,  service, 
charitable,  or  similar  purpose  in  the 
public  interest;  is  not  organized 
primarily  for  profit;  and  uses  net 
proceeds  to  maintain,  improve,  or 
expand  the  operation  of  the 
organization. 

In  addition.  Intertribal  Consortia, 
other  than  those  composed  of  ineligible 
Alaskan  tribes,  are  eligible  to  apply  for 
the  brownfields  assessment,  revolving 
loan  fund,  and  cleanup  grants. 
Coalitions  of  eligible  governmental 
entities  are  eligible  to  apply  for  the 
brownfields  revolving  loan  fund  grants, 
but  only  one  member  of  the  coalition 
may  receive  a  cooperative  agreement. 

The  evaluation  panels  will  review  the 
proposals  carefully  and  assess  each 
response  based  on  how  well  it  addresses 
the  criteria,  briefly  outlined  below. 
There  are  two  different  types  of 
criteria — threshold  criteria  and  ranking 
criteria.  Responses  to  the  criteria  will  be 
utilized  to  determine  whether  to  make 
an  award  and  the  amount  of  funds  to  be 
awarded.  There  is  no  guarantee  of  an 
award. 

Assessment  Grants 

Threshold  Criteria 

A.  Applicant  Eligibility 

B.  Community  Notification 

C'.  Letter  from  the  State  or  Tribal 

Environmental  Authority 
D.  Site  Eligibility  and  Property 

Ownership  Eligibility 

Ranking  Criteria 

A.  Assessment  Grant  Proposal  Budget 
(a  maximum  of  5  points  may  be 
received  for  this  criterion) 

B.  Community  Need  (a  maximum  of 
15  points  may  be  received  for  this 
criterion) 

C.  Site  Selection  Process  (a  maximum 
of  10  points  may  be  received  for 
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this  criterion) 

D.  Sustainable  Reuse  of  Brownfields/ 
Development  Potential  (a  maximiun 
of  10  points  may  be  received  for 
this  criterion) 

E.  Creation  and/ or  Preservation  of 
Greenspace/Open  Space  or  Other 
Nonprofit  Purpose  (a  maximum  of  5 
points  may  be  received  for  this 
criterion) 

F.  Reuse  of  Existing  Infrastructure  (a 
maximum  of  5  points  may  be 
received  for  this  criterion) 

G.  Community  Involvement  (a 
maximum  of  15  points  may  be 
received  for  this  criterion) 

H.  Reduction  of  Threats  to  Himian 
Health  and  the  Environment  (a 
maximum  of  10  points  may  be 
received  for  this  criterion) 

I.  Leveraging  of  Additional  Resources 
{a  maximum  of  15  points  may  be 
received  for  this  4:ri tenon) 

J.  Ability  to  Manage  Grants  (a 
maximum  of  10  points  may  be 
received  for  this  criterion) 

Revolving  Loan  Fund  Grants 

Threshold  Criteria 

A.  Applicant  Eligibility 

B.  Community  Notification 

C.  Letter  from  the  State  or  Tribal 
Environmental  Authority 

D.  Site  Eligibility  and  Property 
Ownership  Eligibility 

E.  Cleanup  Authority  and  Oversight 
Structure 

F.  Cost  Share 

G.  Legal  Authority  to  Manage  a 
Revolving  Loan  Fund 

Hanking  Criteria 

A.  RLE  Grant  Proposal  Budget  (a 
maximum  of  5  points  may  be 
received  for  this  criterion) 

B.  Community  Need  (a  maximum  of 
15  points  may  be  received  for  this 
criterion) 

C.  Description  of  Target  Market  for 
RLF  Loans  and  Subgrants  (a 

-    maximum  of  10  points  may  be 
received  for  this  criterion) 

D.  Business  Plan  (a  maximum  of  10 
points  may  be  received  for  this 
criterion) 

E.  Sustainable  Reuse  of  Brownfields/ 
Development  Potential  (a  maximum 
of  10  points  may  be  received  for 
this  criterion) 

F.  Creation  and/or  Preservation  of 
Greenspace/Open  Space  or  Other 
Nonprofit  Purpose  {a  maximum  of  5 
points  may  be  received  for  this 
criterion) 

G.  Reuse  of  Existing  Infrastructure  (a 
maximum  of  5  points  may  be 
received  for  this  criterion) 

H.  Community  Involvement  (a 


maximum  of  15  points  may  be 
received  for  this  criterion) 

I.  Reduction  of  Threats  to  Human 
Health  and  the  Environment  (a 
maximum  of  10  points  may  be 
received  for  this  criterion) 

J.  Leveraging  of  Additional  Resources 
(a  maximum  of  15  points  may  be 
received  for  this  criterion) 

K.  Ability  to  Manage  Grants/ 
Management  Structure  (a  maximum 
of  10  points  may  be  received  for 
this  criterion) 

Cleanup  Grants 

Threshold  Criteria 

A.  Applicant  Eligibility 

B.  Community  Notification 

C.  Letter  from  the  State  or  Tribal 
Environmental  Authority 

D.  Site  Eligibility  and  Property 
Ownership  Eligibility 

E.  Cleanup  Authority  and  Oversight 
Structure 

F.  Cost  Share 

Ranking  Criteria 

A.  Cleanup  Grant  Budget  (a  maximum 
of  5  points  may  be  received  for  this 
criterion) 

B.  Community  Need  (a  maximum  of 
1 5  points  may  be  received  for  this 
criterion) 

C.  Sustainable  Reuse  of  Brownfields/ 
Development  Potential  (a  maximum 
of  10  points  may  be  received  for 
this  criterion) 

D.  Creation  and/or  preservation  of 
Greenspace/Open  Space  or  Other 
Nonprofit  Purpose  (a  maximum  of  5 
points  may  be  received  for  this 
criterion) 

E.  Reuse  of  Existing  Infrastructure  (a 
maximum  of  5  points  may  be 
received  for  this  criterion) 

F.  Community  Involvement  (a 
maximum  of  15  points  may  be 
received  for  this  criterion) 

G.  Reduction  of  Threats  to  Human 
Health  and  the  Environment  (a 
maximum  of  10  points  may  be 
received  for  this  criterion) 

H.  Leveraging  of  Additional  Resources 

(a  maximum  of  15  points  may  be 

received  for  this  criterion) 
I.  Ability  to  Manage  Grants  (a 

maximum  of  10  points  may  be 

received  for  this  criterion) 
EPA  decisions  may  take  into  account 
other  statutory  and  policy 
considerations,  such  as  fair  distribution 
of  funds  between  urban  and  non-urban 
and  other  geographic  factors; 
compliance  with  the  statuton,' 
petroleum  funding  allocation;  the 
benefits  of  promoting  the  long-term 
availability  of  funds  under  the  RLF 
grants;  designation  as  a  federal 


Empowerment  Zone,  Enterprise 
Community,  or  Renewal  Community: 
population;  and  whether  the  applicant 
is  a  federally  recognized  Indian  tribe.  In 
addition,  special  consideration  will  be 
given  to  projects  committed  to  aLhieving 
recognized  green  building  and/or  energy 
efficiency  building  standards. 

Dated:  October  7.  2003. 
Linda  Garczynski, 

Director,  Office  of  Brownfields  Cleanup  and 
Redevelopment,  Office  of  Solid  Waste  and 
Emergency  Response. 
|FR  Doc.  03-26192  Filed  10-15-03;  8:43  am] 

BILLING  CODE  6560-50-P  " 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0323;  FRL-7329-2] 

Pesticide  Product  Registrations; 
Conditional  Approval 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  an  application 
submitted  by  Interregional  Research 
Project  Number  4  (IR-4),  New  Jersey 
Agricultural  Experiment  Station, 
Technology  Center,  on  behalf  of  the 
Arizona  Cotton  Research  and  Protection 
Council  to  conditionally  register  the 
pesticide  product  Aspergillus  flavus 
AF36  containing  a  new  active  ingredient 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(7)(C)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shanaz  Bacchus,  Biopesticides  and 
Pollution  Prevention  Division  (7511C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460-0001:  telephone  number: 
(703)  308-8097;  e-mail 
addressibacchus. shanaz@epa.gov, 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  code 
111) 

•  Animal  production  (NAICS  code 
112) 

•  Food  manufacturing  (NAICS  code 
311) 
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If 


•     Pesticide  manufacturing  (NAIC.S 
code  32532) 

This  listing  is  not  intended  to  be 
e.xhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  br 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  uni;  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  vou  and  others  in  determining 
whether  this  action  might  applv  to 
certain  entities.  To  determine  whether 
vou  or  vour  business  may  be  affected  bv 
this  action,  vou  should  carefully 
e.xamine  the  applicability  provisions 
vou  have  any  questions  regarding  the 
applicabilitv  of  this  action  to  a 
particular  entitv.  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Cret  Copies  of  this 
Document  and  Other  Related 
Information'' 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  ()PP-2003- 
0323.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Cemfidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
coUecticm  of  materials  that  is  available 
fi>r  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  1 19.  CrvstarMdU 
02.  1921  lefferson  Davis  Hwy.. 
Arlington.  \'A.  This  docket  facilitv  is 
open  from  8:30  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  doc  ket  telephone  number 
IS  (703)  305-5805. 

Legacy  docket  for  this  case  is  OPP- 
2003-0048.  which  was  set  up  in 
connection  with  the  Notice  nf  receipt  nt 
an  application  to  register  the  pesticide 
product  AspergiUus  t!avus  .'\F36 
containing  a  new  active  ingredient  not 
included  in  any  previously  registered 
product  pursuant  to  the  provisions  of 
section  3(c)(4)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
lFlFR.-\).  as  amended 

In  accordance  with  section  3(c)(2)  of 
FIFR.\.  a  c;opv  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  II)  ot 
FIFRA.  are  available  for  public 
inspectum  in  the  Public  Information 
and  Records  Intt>grity  Branch. 
Information  Resources  and  Services 


Division  (7502C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  Rm.  119.  Crystal  Mall  #2. 
Arlington.  VA  (703)  30.5-5805.  Requests 
for  (lata  must  be  made  in  accordance 
with  the  provisions  of  the  Freedom  of 
liiforniation  .\cl  and  must  be  addressed 
to  the  Freedom  of  Information  (Jffice 
(,\-101).  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  2()4tiO-0001.  Such 
requests  should:  Identify  the  produi  t 
name  and  registration  number  and 
specify  the  data  or  information  desired. 

A  paper  copy  of  the  fact  sheet,  which 
provides  more  detail  on  this 
registration,  may  be  obtained  from  the 
National  Techni(  al  Information  Service 
(NTISl.  5285  Port  R.ival  Rd.. 
Springfield.  VA  221(il 

2   Elt'itronu  access.  You  may  access 
thi>  Federal  Regi.ster  document 
electronically  through  the  EPA  internet 
under  the  '"Federal  Register"  listings  at 
h'tp  ,  l^^^\v\v.epa.g(n•/tedn4st^/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  i:omment 
system.  EP.\  Dockets.  You  may  use  EPA 
Dockets  at:  http:/7vv\v\i.epa.iiov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although,  not  all  docket  materials  may 
be  available  dec  tninicallw  \()u  ma\  still 
access  any  of  the  publicly  a\<iilable 
docket  materials  through  the  docket 
facilitv  identified  in  I'nit  l.B.l.  Once  in 
the  system,  si'lt'c  t  'scirch."  then  key  in 
the  ap[)riiprKite  doc  ket  ID  number. 

II.  Did  EPA  Conditiunally  Approve  the 
Application? 

.■\  (niiilitiiin.il  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  cimdition 
that  such  data  are  received  by  th(!  end 
nf  the  I  nnditional  registration  period 
and  du  lint  meet  or  exceed  the  risk 
criteria  set  tnrth  m  40  flFR  154.7;  that 
use. of  the  pestic  i;le  during  the 
conditiDU.il  re.^istr.itidu  period  will  not 
cause  unreasonable  .idvcrse  effects:  ,ind 
that  use  ot  tlie  pestu  ide  is  in  the  public 
interest.  The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  i)i  Aspergillus 
tlavus  AF3H.  and  information  on  social. 
economic,  ami  en\  iroiimental  benefits 
to  be  derived  from  such  use. 
Specificalh  .  the  .\gen(  v  has  considered 
the  nature  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  re\iews,  the  .•\g(mcy  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 


Aspergillus  flavus  AF36.  during  the 
period  of  conditional  registration  will 
not  cause  any  unreasonable  adverse 
effect  on  the  environment,  and  that  use 
of  the  pesticide  is,  in  the  public  interest. 

Consistent  with  section  3(c)(7)(C)  of 
FIFRA.  the  Agency  has  determined  that 
these  conditional  registrations  are  in  the 
public  interest.  Use  of  the  pesticides  are 
of  significance  to  the  user  community, 
and  appropriate  labeling,  use  directions, 
and  other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  not 
result  in  unreasonable  adverse  effects  to 
man  and  the  environment. 

III.  Conditionally  Approved 
Registration 

EPA  issued  a  notice,  published  in  the 
Federal  Register  of  March  12,  2003  (68 
FR  11841)  (FRL-729,3-8).  which 
announced  that  Interregional  Research 
Project  Number  4  (lR-4).  New  Jersey 
Agricultural  Experiment  Station, 
Technology  ('enter  of  New  Jersey,  681 
U.S.  Highway  #1  South.  North 
Brunswick.  NI  08902-3390.  on  behalf  of 
the  Arizona  Cotton  Research  and 
Protection  Council.  3721  East  Weir 
Avenue.  Phoenix,  AZ  85040-2933,  had 
submitted  an  application  to  register  the 
pesticide  product,  Aspergillus  flavus 
AF36,  antifungal  agent  (EPA  File 
Symbol  71693-R)  containing 
Aspergillus  flavus  AF36  at  0.0008%,  an 
active  ingredient  not  included  in  any 
previously  registered  produc;t. 

EPA  file  symbol  71693-1:  Aspergillus 
flavus  AF36,  a  non  aflatoxin-producing 
strain  oi  Aspergillus  flavus.  is 
conditionally  registered  for  use  on 
cotton  in  Arizona  and  Te^as  to  displace 
aflatoxin-producing  strains  of 
Aspergillus  flavus. 

The  application  was  conditionally 
approved  on  June  24,  2003  for  an  end- 
use  product  manufactured  by  an 
integrated  process: 

Aspergillus  flavus  AF36  is 
conditionally  registered  for  use  on 
cotton  in  Arizona  and  Texas  to  reduce 
aflatoxin-producing  colonies  of 
Aspergillus  flavus.  The  mammalian 
health  effects  and  ecological  effects  data 
bases  support  the  ctmditional  approval 
of  the  pesticide.  Soil  and  air  monitoring 
studies  were  provided  to  demonstrate 
the  efficacy  of  the  product  for  the 
proposed  uses  in  Arizona.  Because  the 
pesticide  is  to  be  used  to  reduce 
aflatoxin-producing  strains  of 
Aspergillus  Pavus.  with  a  potential 
reduction  of  aflatoxin.  a  public  health 
hazard,  this  pesticide  qualifies  for  an 
automatic  presumptive  finding,  and  its 
use  is  presumed  to  be  in  the  public 
interest.  Aspergillus  flavus  AF36  was 
used  for  several  years  in  an 
experimental  use  program  without 
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adverse  effects.  Conditions  of 
registration  include  (a)  analyses  of  5 
batches  at  production,  (b)  confirmation 
by  high  performance  liquid 
chromatography  (HPLC)  that  the  strain 
does  not  produce  aflatoxin,  (c) 
polymerase  chain  reaction  (PCR) 
analyses  of  the  active  ingredient  to 
confirm  product  identity,  and  (d) 
efficacy  (product  performance)  data  to 
demonstrate  the  reduction  of  toxigenic 
strains  by  Aspergillus  flavus  AF36  in 
Texas.  These  data  must  be  submitted 
within  30  months  of  the  conditional 
registration  date.  Additional  data  will  be 
required  to  support  application  of  the 
pesticide  to  cotton  in  other  states  or  to 
other  food/ feed  commodities.  An 
exemption  from  tolerance  for  residues  of 
Aspergillus  flavus  AF36  on  cotton  was 
established  in  association  with  this 
conditional  registration. 

List  of  Sub)ects 

Environmental  protection,  Chemicals. 
Pesticides  and  pests.  ■ 

Dated:  September  25,  2003. 
)anet  L.  Andersen, 

Director.  Biopesticides  and  Pollution 

Prevention  Division,  Office  of  Pesticide 

Programs. 

|FR  Doc.  03-26195  Filed  10-15-03;  8:45  am] 

BILLING  CODE  6560-50-S 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Notice  of  Open  Special  Meeting  of  the 
Renewable  Energy  Exports  Advisory 
Committee  of  the  Export-Import  Bank 
of  the  United  States  (Ex-lm  Bank) 

SUMMARY:  The  Renewable  Energy 
Exports  Advisory  Committee  was 
established  by  the  Board  of  Directors  at 
Ex-lm  Bank  to  assist  the  Bank  in 
meeting  its  objective  of  supporting  U.S. 
exporters  in  renewable  energy 
industries.  In  addition,  the  goal  is  to 
seek  advice  from  the  private  sector 
about  best  practices  when  addressing 
renewable  energy  exports. 
TIME  AND  place:  Tuesday,  October  28, 
2003,  at  9:30  a.m.  to  12:30  p.m.  The 
meeting  will  be  held  at  Ex-Im  Bank  in 
the  Main  Conference  Room  1143,  811 
Vermont  Avenue,  NW.,  Washington,  DC 
20571. 

AGENDA:  Agenda  items  include 
discussion  and  presentations  on  current 
and  projected  market  demand  for 
renewable  energy  technology,  its 
comparable  cost  and  examples  of 
success  stories  where  renewable  energy 
has  met  demand. 

PUBLIC  participation:  The  meeting  vdll 
be  open  to  public  participation,  and  the 


last  10  minutes  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  statement(s) 
before  or  after  the  meeting.  If  anv  person 
wishes  auxiliary  aids  (such  as  a  sign 
language  interpreter)  or  other  special 
accommodations,  please  contact,  prior 
to  October  23,  2003,  Teri  Stumpf,  Room 
1203,  811  Vermont  Avenue,  NW., 
Washington,  DC  20571,  Voice:  (202) 
565-3542  or  TDD  (202)  565-3377. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Teri 
Stumpf,  Room  1203.  811  Vermont  Ave.. 
NW..  Washington.  DC  20571,  (202)  565- 
3502. 

Peter  Saba, 

General  Counsel. 

[FR  Doc.  03-26179  Filed  10-15-03:  8:45  am) 

BILLING  CODE  6690-01-M 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act;  Notices  of  Meeting 

AGENCY:  Federal  Election  Commission. 

DATE  AND  TIME:  Tuesday,  October  21. 

2003.  10  a.m. 

PLACE:  999  E  Street,  NW..  Washington, 

DC. 

STATUS:,  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 

U.S.C.  437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

437g,  438(b),  and  title  26.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures 

or  matters  affecting  a  particular 

employee. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Ron  Harris,  Press  Officer,  Telephone: 
(202) 694-1220. 

Mary  W.  Dove, 

Secretary' of  the  Commission. 

[FR  Doc.  03-26280  Filed  10-14-03:  10:33 

am) 

BILUNG  CODE  671S-01-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed     — 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 


the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  010977-052. 

Title:  Hispaniola  Discussion 
Agreement. 

Parties:  Crowley  Liner  Ser\^ices,  Inc.: 
Seaboard  Marine  Ltd.;  Tropical 
Shipping  and  Construction  Co..  Ltd.: 
and  Bernuth  Agencies,  Inc. 

Synopsis:  The  amendment  removes  A. 
P.  MoUer-Maersk  Sealand  as  a  party  to 
the  agreement. 

Agreement  No.:  011510-021. 

Title:  West  Africa  Discussion 
Agreement. 

Parties:  Atlantic  Bulk  Carriers,  Ltd.: 
HUAL  A/S:  P&O  Nedlloyd  Limited. 

Svnopsis:  The  amendment  deletes 
Zim  Israel  Navigation  Company  Limited 
from  the  membership  of  the  agreement. 

Agreement  No.:  011632-004. 

Title:  Turkey/United  States  Rate 
Agreement. 

Parties:  Farrell  Lines,  Inc.  and  Turkon 
Container  Transport  &  Shipping  Inc. 

Svnopsis:  The  amendment  deletes 
Hapag-Lloyd  Container  Linie  GmbH  as  a 
party  to  the  agreement. 

Agreemen  f  No. ;  1 1 7  3  7-0 1 1 . 

Title:  The  MCA  Agreement. 

Parties:  Atlantic  Container  Line  AB: 
Alianca  Navegacao  e  Logistica  Ltda.: 
Antillean  Marine  Shipping  Corporation: 
A.P.  Moller-Maersk  A/S;  Bernuth  Lines, 
Ltd.;  CMA  CGM  S.A.;  Companhia  Libra 
de  Navegacao;  Compania  Sud 
Americana  de  Vapores  S.A.:  CP  Ships 
(UK)  Limited  d/b/a  ANZDL  and  d/b/a 
Contship  Containerlines:  Crowley  Liner 
Services,  Inc.:  Dole  Ocean  Cargo 
Express,  Inc.;  Great  White  Fleet  (U.S.) 
Ltd.;  Hcimburg-Sud  d/b/a  Columbus 
Line  and  d/b/a  Crowley  American 
Transport:  Hapag-Lloyd  Container  Linie: 
Italia  di  Navigazione  S.p.A.:  King  Ocean 
Central  America  S.A.;  King  Ocean 
Service  de  Colombia  S.A.;  King  Ocean 
Service  de  Venezuela  S.A.;  Lykes  Lines 
Limited.  LLC;  Montemar  Maritima  S.A.: 
Norasia  Container  Line  Limited:  P&O 
Nedlloyd  Limited;  Safmarine  Container 
Lines  N.V.;  TMM  Lines  Limited,  LLC; 
Tropical  Shipping  &  Construction  Co.. 
Ltd.;  Wallenius  Wilhelmsen  Lines  AS. 

Svnopsis:  The  amendment  would  add 
China  Shipping  Container  Lines  Co., 
Ltd.  to  the  membership  list  and  change 
Maersk  Sealand's  legal  name  to  A.P 
Moller-Maersk  A/S. 

Agreement  No.:  011864. 

Title:  USAC— Norasia  Space  Charter 
Agreement. 

Parties:  Norasia  Container  Line 
Limited  and  United  Arab  Shipping  Co.; 
S.A.G. 

Synopsis:  Norasia  may  charter  space 
on  UASC  vessels  in  the  trade  between 
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ports  on  thf  f  S.  Atlantic;  Coast  and 
ports  on  the  Mediterranean  Sea.  [h^'  Red 
Sea.  the  Arabian  Gulf  and  the  Indian 
Ocean.  Expedited  Review  is  rt'qiu'stcd 

li\  Onlf-r  ot  the  Feiieral  Maril;ni<; 
Commissidn. 

l),ilr<i     Or  I    it).-   10.  2003. 

Brvant  I..  V'anBrakle. 

.V  (  rt'tiin 
!  K  i)M.    (I  i-2(>ilH  Kileri  10-15-03:8:45  ami 

BILLING  COOe  6730-01 -P 


JDl)  f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  tn  the  F-'«'df'ral  .\dvisor\' 
Committee'  .\t  t.  the'  Departmfnt  of 
Health  and  Human  Serviifs  announces 
the  foljiivvini;  advisory  cnmmittee 
meeting. 

Samr:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS)  Subcommittee  on 
Standards  and  Security  (SSS). 

Timf  and  Date:  9  a.m.  to  5  p.m..  October 
28.  2003;  9  a.m.  to  5  p.m..  October  29.  2003: 
«:,30  a.m.  to  1  p.m..  October  30.  2003. 

Plate:  Silver  Spring  Hilton.  8727  Colesville 
Road.  Silver  Spring.  MD  20910. 

Status:  Open. 

Purpose:  The  agenda  for  Tuesday,  October 
28th  includes  di.scussion  on  the  Consolidated 
Health  Informatics  Initiative  (CHI)  and  the 
International  C^lassification  of  Diseases  10th 
ri'v  ision  (ICU-10).  The  morning  session  on 
Wednesday  the  28th  will  be  devoted  to  CHI 
preliminarv  reports.  During  the  afternoon 
session,  discussion  will  take  place  on  the 
analysis  of  the  impact  of  moving  to  ICD-10- 
CM  and  ICU-10-PCS.  Discussions  on  ICD-10 
vvili  (  oiitinue  on  dav  two.  On  Thursday  the 
»)th   H  disi  ussion  on  Patient  Medical  Record 
liiturmation  (PMRI)  Standards  will  begin  the 
day  followed  by  Sub(;ommittee  discussion 
and  approval  of  the  PMRI  and  ICD-10 
rfi ornmendation  letters  to  the  Secretary. 

Contact  Person  for  More  Information: 
.Substantive  program  information  as  well  as 
summaries  nf  meetings  and  a  roster  of 
Ciimmittt'e  members  may  be  obtained  from 
kdrpn  Trudel.  Senior  rechnit:al  Advisor. 
Security  and  Standards  Croup.  Centers  for 
Medicare  and  Medicaid  Services,  MS:  C5- 
24-04,  7500  Security  Boulevard.  Baltimore, 
.\1U  21244-1850.  telephone:  410-78f>-99J7; 
or  Marjorie  S.  (ireenberg.  Executive 
Secretary.  N'CVHS.  National  Center  for 
Health  Statistics.  Centers  fi.ir  Disease  Control 
and  Prevention.  Room  1100.  Presidential 
Building,  6525  Belcrest  Road.  Hyattsville. 
Maryland  20782.  telephone:  (301)  458-4245 
lutornialioii  also  is  available  on  the  NCA'HS 
home  page  of  the  HHS  wt'tjsitf:  http:/ 
iviiv*'  nfvhs.hhs.g()\    uhtTf  dii  agenda  for  the 
meeting  will  be  polled  when  availalih' 

Should  vou  require  reasonabl" 
accommodation,  please  contact  the  CDC 
Office  of  Equal  Employment  Opportunity  on 
(.101)  458-tEEO  (4336)  as  soon  as  possible. 


ll.lt.Ml     (  )i   ImI.,.!    h 

James  Si  anion. 

Acting  Deputy  Assistant  Secretary  for  Science 

and  Data  Policy.  Office  of  the  Assistant 

Secretun  for  Planning  and  Evaluation. 

|FR  D(»..  03-26143  Filed  10-15-03:  8:45  ami 

BILLING  COOE  4151-05-M 


ACTION:  Notice. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Statement  of  Delegation  of  Authority 

NotH  e  is  hei'-tn  '4i\en  that  1  liave 
di'let;atc(l  111  thi'  .Administrator.  Health 
R>'sour(  t's  and  Srr\  ices  Administration 
iHR.S.-X).  with  .iuthorit\  to  redeleoate. 
authorities  \>'stfd  in  the  .Secretary  of 
Hi'.ilth  and  Human  Services  under  Title 
ill.  of  th.  i'uhlic  Heal'h  .Service  (FHS) 
Act.  as  amended,  by  the  Bioterrorism 
Preparodnt'ss  and  Response  .Xct  of  2002. 
onlv  insofar  as  it  jifrtains  to  thi' 
functions  assigned  to  HKS.\.  Tlif 
authorities  are  as  tollows; 

•  Sec.  105 — Llducation  of  Health  Care 
Personnel;  Training  Regarding  Pediatric 
Issues.  SIM  tion  ,tU)F(g)  of  the  PHiJ  .\c\. 
as  ami'iidfd 

•  Sei  .  l.illa) — Crtints  to  Improve 
State.  Local,  and  Hospital  Preparedness 
for  and  Re-^fionse  to  Bioterrorism  and 
other  i'uhlic  Health  Eunergencies. 
section  MM(  ,  and  Partnerships  hjr 
C'lmmunitv  and  Hospital  Preparedness. 
se(  tion  3UK:-2  otthe  PHS  .\r.\.  as 
amended. 

Thi'sc  delegalion.s  .shall  be  exercised 
under  the  ne[)artments  existing 
delegatinn  of  ,nithorit\  and  polit  v  on 
regulatioiis 

This  delegalinii  is  effective  upon 
signature.  In  addition.  I  hereby  affirm 
and  ratih  anv  actions  taken  h\  you  or 
other  FiRSA  officials  which  involved  the 
exeo  ise  nf  tills  .luthoritv  prior  to  the 
eftei  tue  date  id  this  delegation. 

Dated:  October  8.  2003. 
Tommy  C.  Thompscm, 

i>ecre(ory 

[PR  Doc.  03-26144  Filed  10-15-03;  8:45  ami 

BILLING  CODE  4165   15-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Agency  for  Healthcare  Research 
and  Quality,  HHS. 


SUMMARY:  This  notice  announces  the 
intention  of  the  Agency  tor  Healthcare 
Research  and  Quality  (AHRQ)  to  request 
that  the  Office  of  Management  and 
Budget  (OMB)  allow  the  proposed 
information  loUection  projec:t;  "Medical 
Expenditure  I'anel  .Survey  Household 
Component  and  Medical  Provider 
Component  (MEPS-HC  and  MEPS- 
MPC)— 2004  and  2005".  In  accordance 
w  ith  the  Paperwork  Reduction  Act  of 
1945.  Public  Law  104-13  {44  U.S.C. 
,350(i(c)(2)(.'\)).  AHRQ  invites  the  public 
to  comment  on  this  proposed 
informatiim  ccdlection. 
DATES:  Comments  on  this  notice  must  be 
rf^ceived  by  December  15.  2003. 
ADDRESSES:  Written  comments  should 
he  submitted  to;  Cvnthia  D.  McMichael, 
Reports  f  ilearanceOfficer.  AHRQ,  540 
Caither  Road.  Room  #5022.  Rockville. 
MU  20850. 

C.opies  of  tlie  proposed  colkH:tion 
plans,  data  collection  instruments,  and 
specific  details  on  the  estimated  burden 
can  be  obtained  from  the  AHRQ  Reports 
Clearance  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  D.  McMichael.  AHRQ.  Reports 
Clearance  Officer.  (.301)  427-1651. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Project 

"Medical  Expenditure  Panel  Survey 
Household  Component  and  Medical 
Provider  (]omp(ment  (MEPS-HC  and 
MPC)— 2004  and  2005". 

The  AHRQ  intends  to  conduct  an 
annual  panel  survey  of  U.S.  households 
and  medical  providers  to  collect 
information  on  a  variety  of  measures 
related  to  health  status,  health  insurance 
coverage,  health  care  use  and 
expenditures,  and  source  of  payment  for 
health  services.  This  collection  project 
consists  of  two  parts:  The  MEPS 
Household  Component  (HC)  and  the 
MEPS  Medical  Provider  Component 
(MPC). 

Each  panel  of  the  MEPS-HC  consists 
of  a  nationally  representative  sample  of 
U.S.  households  with  a  data  collection 
period  covering  2 '  j  years. 

This  time  frame  allows  for  the 
collection  of  annual  data  from  the  MEPS 
sample  that  covers  their  health  care 
experiences  over  two  consecutive 
calendar  years.  The  first  panel  of  MEPS 
began  in  1996  and  a  new  panel  has  been 
initiated  annually  thereafter.  The 
MEPS-HC  is  jointly  sponsored  by  the 
AHRQ  and  the  National  Center  for 
Health  Statistics  (NCHS). 

The  MEP,S-HC  will  be  conducted 
using  a  sample  of  households  selected 
from  households  which  responded  to 


K.afi.^  n 
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the  previous  year's  National  Health 
Interview  Survey  (NHIS)  sponsored  by 
NCHS.  The  NHIS  is  a  household  survey 
which  collects  health  data  from 
approximately  50,000  households  and 
no.OOO  individuals.  The  NHIS  is  used 
as  the  sampling  frame  for  the  MEPS  and 
several  other  surveys  as  part  of  efforts 
by  the  Department  of  Health  and  Human 
Services  (DHHS)  to  integrate  survey  data 
collection  activities. 

Data  to  be  collected  from  each 
household  include  detailed  information 
on  demographics,  health  conditions, 
current  health  status,  utilization  of 
health  care  providers,  charges  and 
payments  for  health  care  services, 
quality  of  care  received,  medications, 
employment  and  health  insurance. 

The  purpose  of  the  MEPS-MPC  is  to 
supplement  the  information  provided 
by  household  respondents  in  the  MEPS- 
HC  about  the  use  of  medical  services  in 
the  United  States  based  on  a  nationally 
representative  sample.  The  MEPS-HC 
will  be  conducted  with  the  permission 
of  members  of  the  households  surveyed 
in  the  MEPS-HC.  The  AHRQ  contractor 
will  contact  the  medical  providers  of  the 
HC  Survey  respondents  to  determine  the 
actual  dates  of  service,  the  diagnoses, 
the  services  provided,  the  amount  that 
was  charged,  the  amount  that  was  paid 
and  the  source  of  payment.  Thus,  the 
MPC  is  derived  from  or  is  based  upon 
the  core  survey,  (MEPS-HC).  The  MPC 
confirms  and/or  improves  the  quality  of 
the  core  survey  data. 

Data  from  household  respondents  in 
the  MEPS  Household  Component  for 
calendar  year  2004,  will  be  collected, 
beginning  in  2004,  and  continuing  into 
the  year  2005,  data  for  calendar  year 


2005  will  be  collected,  beginning  in 
2005,  and  continuing  into  the  year  2006. 
Data  from  medical  providers  linked  to 
household  respondents  in  the  MEPS 
Household  Component  for  calendar  year 

2004.  will  be  collected,  beginning  in 

2005,  and  continuing  into  the  year  2006. 
provider  data  for  calendar  year  2005 
will  be  collected,  beginning  in  2006. 
and  continuing  into  the  year  2007. 

Data  Confidentiality  Provisions 

MEPS  data  confidentiality  is 
protected  under  the  AHRQ  and  NCHS 
Confidentiality  statutes,  section  308(d) 
and  section  924(c)  of  the  Public  Healtih 
Service  Act  (42  U.S.C.  242m(d)  and  42 
U.S.C.  299c-3(c).  respectively). 

In  accordance  with  AHRQ  and  NCHS 
confidentiality  statutes,  statistical  and 
non-identifying  data  will  be  made 
available  through  publications,  articles 
in  major  journals  as  well  as  public  use 
data  files.  The  statistical  and  analytic 
data  are  intended  to  be  used  for 
purposes  such  as: 

•  Generating  national  estimates  of 
individual  and  family  health  care  use 
and  expenditures,  private  and  public 
health  insurance  coverage,  and  the 
availability,  costs  and  scope  of  private 
health  insurance  benefits  among 
Americans; 

•  Examining  the  effects  of  changes  in 
how  chronic  care  and  disability  are 
managed  and  financed; 

•  Evaluating  the  growing  impact  of 
managed  care  and  of  enrollment  in 
different  types  of  managed  care  plans; 
and, 

•  Examining  access  to  and  costs  of 
health  care  for  common  diseases  and 
conditions,  health  care  quality. 


prescription  drug  use.  and  other  health 
issues. 

Statisticians  and  researchers  will  use 
these  data  to  make  important 
generalizations  about  the  health  care  of 
civilian  non-institutionalized 
population  of  the  United  States,  as  well 
as  to  conduct  research  in  which  the 
household  is  the  unit  of  analvsis. 

Methods  of  Collection 

Data  from  the  MEPS-HS  will  be 
collected  using  a  combination  of  modes. 
For  example,  the  AHRQ  intend.s  to 
introduce  study  participants  to  the 
survey  through  Jldvance  mailings.  The 
first  contact  will  provide  the  household 
the  information  regarding  the 
importance  and  uses  of  the  information 
obtained.  The  AHRQ  will  then  conduct 
five  (in-person)  interviews  with  each 
household  to  obtain  health  care  use  and 
expense  data  for  2  calendar  years.  Data 
will  be  collected  using  a  computer- 
assisted  personal  interviewing  method 
(CAPI).  In  certain  cases,  AHRQ  will 
conduct  interviews  over  the  telephone, 
if  necessary  respondents  may  be  asked 
to  respond  to  1  or  more  short  self- 
administered  questionnaires  over  the 
course  of  the  sur\'ey. 

The  medial  provider  survey  will  be 
conducted  predominantly  by  telephone, 
but  may  include  self-administered  mail 
surveys,  if  requested  by  the  respondent. 

Estimated  Annual  Respondent  Burden 
per  year  for  the  MEPS  HC:  Each  MEPS 
participant  is  asked  to  complete  5 
interviews  over  two  and  one  half  years. 
Each  interview  averages  1 ,8  hours  in 
length.  Total  burden  is  estimated  in  the 
following  chart: 


I 


MEPS  HOUSEHOLD  Component  Estimated  Burden  for  2004  and  2005 


Survey  period 


Number  of 
completes 

Burden  per 
complete 

(hours) 

Total  burden 
(hours) 

22.037 

1.8 

39.667 

14,746 

1.8 

26.543 

22,418 

1.8 

40.352 

15.003 

1.8 

27,005 

14.838 



1.8 

26.708 
160.275 

January-July  '04  

August-Decemt)er  '04 

January-July  05  

August-December  05 

January-July  06 

Total  


Estimated  Annual  Respondent 
Burden  per  year  for  the  MEPS  MPC:  The 
MPC  for  Calendar  Year  2004  and  2005 


estimated  annual  hour  burden  is  as 
follows: 


Type  of  provider 


Number  of 
respondents 


Average  No. 

of  patents/ 

provider 


Number  of 

patients/pro- 

vider  pairs 


Average  No. 

of  events/ 

patient 


Average 

burden/ 

event 

(minutes) 


Total  hours 
of  burden 


MPC  2004: 

Hospital  Office-based  ... 

Doctor  

Separately  billing  doctor 


5,502 
23,077 
17,143 


2.2 
1.3 
1.4 


12,105 
30,000 
24,000 


3.2 
3.5 
1.3 


3,227 
8.750 
2,600 
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Type  of  provider 


Home  Healtti 

Pharmacy    

Total    

* 

MPC  2005 

Hospital  Ottice    

Doctor 

Separately  billing  doctor 

Home  Healtti 

Pharmacy  

Total    A- 


Number  ot 
respondents 


Average  No 

ot  patents 

provider 


Number  of 
patients/pro- 
vider pairs 


545 
8,077 


4- 


54.344 


5.310 

22.269 

16,543 

526 

7,794 


52,442 


1.1 
2.6 


2J2 
1.3 
1.4 
1.1 
2.6 


Average  No 

of  events/ 

patient 


600 
21  000 


87  705 


11  681 
28.950 
23  160 
579 
20  265 


84,635 


Average 

burden/ 

event 

(minutes) 


Total  hours 
of  burden 


5.8 
10.3 


3.2 
3.5 
1.3 
5.8 
10.3 


290 
10,815 


25,682 


3.115 

8,444 

2,509 

280 

10,436 


24.784 


Request  for  Comments 

In  accordance  with  the  above  cited 
legislation,  comments  on  the  AHRQ 
information  collection  are  requested 
with  regard  to  any  of  the  following:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary-  for  the  proper 
performance  of  functions  of  .AHRQ. 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracv  of 
the  .\HRQ's  estimate  of  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
wavs  to  enhance  the  qualitv,  utilitv  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
upon  the  respondents,  including  the  u>e 
of  automated  collection  techniques  or 
other  forms  of  information  technoloyv 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  O.MB 
approval  of  the  proposed  information 
collection.  .Ml  comments  will  bee  nme  a 
matter  of  public  record 

Udtecl   October  f).  2003. 
Carolyn  M.  Claiu;y. 

Direttur 

\VR  D(H    0.i-Jfil2fi  Filfd  10-15-03;  8:45  ami 

BILLING  CODE  416&-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Feriodicallv.  the  Health  Resources 
and  Services  .Kdministration  (HR.SA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Redui:tion  .^ct  of  19^).')  (44  C^.S.C. 
Chapter  J5).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  (all  the  HR.SA  Reports 
Clearance  Office  on  (:n)l)  44.Kn  29, 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  .Kct  of  1995: 

Proposed  Project:  The  National  Health 
Service  Corps  (NHSC)  Professional 
Training  and  Information 
Questionnaire  (PTIQ)  (OMB  No.  0915- 
0208)— Revision 

The  National  Health  Service  Corps 
(NHSC)  of  the  HRSAs  Bureau  of  Health 
Professions  iBHPr).  is  committed  to 
improving  the  health  of  the  Nation's 
underserved  bv  uniting  communities  in 
need  with  caring  health  professionals 
and  bv  supporting  communities'  efforts 
to  build  better  svstems  of  care. 


Type  of  respondent 


Number  of  re- 
spondents 


Physicians  and  Dentists 

NPs.  PAs,  CNMs  

Total  


202 
106 

308 


The  National  Health  Service  Corps 
(authorized  by  the  Public  Health  Service 
.Act.  section  331)  collects  data  on  its 
programs  to  ensure  compliance  with 
legislative  mandates  and  to  report  to 
Congress  and  policy  makers  on  program 
accomplishments.  To  meet  these 
objectives,  the  NHSC  requires  a  core  set 
of  information  collected  annually  that  is 
appropriate  for  monitoring  and 
evaluating  performance  and  reporting 
on  annual  trends. 

The  PTIQ  is  used  to  collect  data 
related  to  professional  issues  from 
NHSC-obligated  Scholarship  Program 
recipients  including  physicians, 
dentists,  physician  assistants  (PAs), 
nurse  practitioners  (NPs),  certified  nurse 
midwives  (CNMs),  and  other  disciplines 
in  the  current  year's  placement  cycle. 
The  PTIQ  is  also  used  to  collect  data 
from  NHSC  Scholarship  Program  and 
Loan  Repayment  Program  defaulters 
who  request  to  satisfv'  their  monetary 
debts  through  service.  This  data  is  used 
to  match  an  individual  health  care 
professional  with  the  most  appropriate 
clinical  practice  setting. 

The  PTIQ  will  be  provided  to  NHSC 
Scholarship  Program  participants  up  to 
twelve  months  in  advance  of  the 
intended  service  availability  date,  and 
to  defaulters  when  they  submit  a  service 
request. 

Estimates  of  annualized  reporting 
burden  are  as  follows: 


Responses 
per  respond- 
ent 


Hours  per  re- 
sponse 


Total  burden 
hours 


5  mm 
5  min. 


17 
9 

26 


Written  comments  and 
recommendatitms  cont  erning  the 


proposed  information  collection  should 
be  sent  within  30  davs  of  this  notice  to: 


John  Morrall,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
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and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

Dated:  October  8.  2003. 
Jon  L.  Nelson, 

Associate  Administrator  for  Management  and 

Program  Support. 

|FR  Doc.  03-26187  Filed  10-15-03;  8:45  am) 

BILLING  CODE  416S-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  The 
Pediatric  Brian  Tumor  Consortium. 

Dot'?;  November  24-25,  2003. 

Time:  3  p.m.  to  6  p.m. 

Agenda:To  rexiew  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  on  the  Hill,  415  New 
lersey  Avenue.  N\V.,  Washington,  DC  20001. 

Contact  Person:  Mary  C.  Fletcher, 
Scientifi(  Re\  iew  Administrator,  Grants 
Re\  itnv  Branch,  Division  of  Extramural 
.-Xctivilies,  National  Cancer  Institute,  National 
Institutes  of  Health.  61 16  Executive 
Boulevard,  Rm  8115.  Bethesda,  MD  20892, 
301 ''496-7413. 

(C:atalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393,  Chancer  Cause  and  Prevention 
Researt  h:  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93,398.  Cancer  Research  Manpower;  93.399. 
(.",anc:er  Control.  National  Institutes  of  Health. 
HHS). 

Dated:  October  7.  2003. 
LaVerne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  03-26155  Filed  10-15-03;  8:45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  meeting  of  the 
President's  Cancer  Panel. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section 
552b(cj(9)(B),  Title  5  U.S.C,  as  amended 
because  the  premature  disclosure  of 
information  and  the  discussions  would 
be  likely  to  significantly  frustrate 
implementation  of  recommendations. 

Same  of  Committee:  President's  Cancer 
Panel. 

Date:  November  4-5.  2003. 

Open:  November  4.  2003,  8  a.m.  to  3:15 
p.m. 

Agenda:  Living  Beyond  Cancer;  .^dult 
Cancer  Survivorship. 

Place:  Sheraton  Birmingham  Hotel,  2101 
Civic  Center  Boulevard.  Birmingham,  .XL 
35203. 

Open:  November  4,  2003,  7  p.m.  to  9  p.m. 

Agenda:Town  Hall  Meeting 

P/ace;  Sheraton  Birmingham  Hotel.  2101 
Civic  Center  Boulevard,  Birmingham.  AL 
35203. 

C/osed;  .November  5.  2003.  9  a.m.  to  12 
p.m. 

Agenda:To  re\iew  and  evaluate  discussion 
of  prepublication  manuscripts  on  adult 
cancer  survivorship. 

Place:  Sheraton  Birmingham  Hotel.  2101 
Civic  Center  Boulevard.  Birmingham.  AL 
35203. 

Contact  Person:  Maurei'ii  VVilsiiii,  PhU. 
Executive  Secretary,  National  Cam  er 
Institute,  National  Institutes  of  Health.  31 
Center  Drive.  Building  31 .  Room  .).\  18. 
Bethesda.  MD  20692.  301/496-1 14H. 

This  meeting  is  being  [niblished  less  lluni 
15  days  prior  to  the  meeting  due  tn 
scheduling  <:onflic:ts. 

.'\nv  interested  person  mav  file  written 
comments  with  the  committee  b\  frtrwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and.  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  ])erson. 

Information  is  also  available  on  the 
Institute's/Center's  homo  page: 
deainfo.nci.nih.goxVadvisory/pcp'pcp-htm. 
where  an  agenda  and  anv  additional 
information  for  the  meeting  will  be  p(js|L'd 
when  available. 


(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.392,  Cancer  Construction: 
93.393,  Cancer  Cause  and  Prevention 
Research:  93.394,  Cancer  Detection  and 
Diagnosis  Research:  93.395.  Canter 
I'reatment  Research;  93.396.  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower:  93,399. 
Cancer  Control,  National  Institutes  ot  Health. 
HHS) 

Dated:  0(  tober  8.  2003. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  .^dvisor^' 
Committee  Policy. 

\VR  Do(    03-26167  Filed  10-15-03:  8:45  ami 
BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Onter  tor 
Researt:h  Resources  .Special  Enijiliasis  Panel. 
( j)niparati\e  .Medit  ine. 

Do/c;  October  30,  2003. 

Time:  2  p.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
ap[)lications. 

Pla(  e:  Offi(  e  of  Rexiew.  Cine  Democracy 
Plaza.  fi701  Democracy  Blvd..  Bethesda,  MD 
20892,  (Telephone  Conferenc  e  Clallj 

Contact  Person:  EtU  H,  Brown.  PhU.. 
Scientific  Rexiew  .Administrator,  Oifi(  e  of 
Review.  Natiimal  Centei  for  Researc  h 
Resourc:t's.  National  Institutes  of  Health.  6701 
Democrat  V  Blvd,  MSC  4874,  Room  1068, 
Bethesda.  MD  20892-4874.  301-435-0815. 
brow  net'  mail. nih. guv. 

((Catalogue  of  Federal  Domestic  .Assistant.e 
Program  .\'os.  93.306.  Comparative  Medicine: 
93.333.  Clinical  Research:  93.371.  Biomedical 
Technology;  93.389,  Research  Infrastructure, 
93.306.  93.333,  National  Institutes  of  Health. 
HHS). 
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Dated:  October  7.  2003. 
LaVerne  Y.  Stringfield, 

Dirf(  lor.  CifUif  of  Ffdfral  Advisory 
Committee  Policy. 

!FK  Dot    0.1-2f!lir.  Fik'd  10-i:")-03;  8:45  am| 
WLLING  COOe  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the' 
Federal  Advisory  C^omniittee  Act,  as 
amended  (5  L'  S.C.  appendi.x  2).  notice 
is  herebv  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C.. 
as  amended.  The  grant  applications  and 
the  discussions  t ould  tiisi  lose 
confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  material, 
and  personal  information  concerning 
individuals  assot  lated  with  tht'  grant 
applications,  the  disclosure  of  which 
would  constitute  a  tlf-arlv  unwarranted 
invasion  of  personal  privatiy. 

Name  of  Committee:  National  Heart,  Lung, 

iiui  Blond  Institute  Special  Emphasis  Panel, 
Demonstration  and  Education  Research. 

Date:  November  13-14.  2003, 

lime:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Sheraton  Columbia  Hotel,  10207 
Wincopin  Circle,  Columbia,  MU  21060. 

Contact  Person:  Patricia  A.  Haggerty,  PhD. 
Scientific  Review  Administrator,  Review 
Branch,  Division  of  Extramural  Affairs, 
National  Heart.  Lung,  and  Blood  Institute, 
National  Institutes  of  Health,  6701  Rockledge 
Drive.  Room  7188.  Bethesda.  ^1D  20892.  301/ 
435-0280. 

Catalogue  of  Federal  Domestic  Assistance 
f'rogram  Nos.  93.233.  National  Center  for 
Slppp  Disorders  Research;  93.837.  Heart  and 
\  d-i  ular  Diseases  Research:  93.83H,  Lung 
Disedses  Research;  93.839.  Blood  Diseases 
and  Resources  Research.  National  fnstitiites 
of  Health.  HHS) 

Drited:  October  8.  2003. 
LaVerne  Y.  Stringfield. 

Dirf'i  tur.  C'/fk  u  u!  tederal  Advisory 

Committee  Policy. 

fFR  D>K    Ui-2fil4S  Fi!»'d  10-1,5-03:  8:45  ami 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERV!CES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (,t  V  S.C.  Appendix  2).  notice 
is  herebv  given  of  the  following 
meeting 

The  meeting  will  be  closed  to  the 
public  in  at;t;ordance  with  the 
provisions  set  forth  in  sections  .552(c)(4) 
and  552h(c)(ti).  Title  5  H.S.C.  as 
amended.  The  grant  applications  and 
the  disc:ussHms  could  disclose 
confidential  trade  secrets  or  commercial 
prf)pertv  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applicatitms.  the  disclosure  of  which 
would  con.stitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.\iiinf  ol  i,t)tninitti'i':  National  In.stitute  uf 
C^hild  Health  and  Human  Develofjment  Initial 
Review  Group  Fuii'  '■','  i     liilfgratinn,  and 
Rehabilitation  Sciri;i  ■  --  ^hIk oiiimittee. 

Date:  November  .1— i.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  HI  2(1 
Wisconsin  Ave.  Bethesda.  MD  20814. 

Contact  Person:  Anne  Krey.  Scientific 
Review  Administrator.  Division  of  S(  icntific 
Review.  National  Institute  of  Child  Health 
and  Human  Development.  National  Institutes 
of  Health.  6100  Executive  Blvd.,  Rm.  5E03. 
Bethesda.  MD  20892.  301-435-6908. 
oA4Jo<e'ni/i.gov. 

(Catalogue  of  Federal  Domestic  A.^sistance 
Program  Nos.  93.864.  Population  Research 
93.865.  Research  for  Mothers  and  Children; 
93.929.  Center  for  Medical  Rehabilitation 
Research;  93.209.  Contraception  and 
Infertility  Loan  Repavment  Program.  National 
Institutes  of  Health.  HHS] 
Dated:  Octiili.T  7,  2003, 

LaVeme  Y,  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Due    03-26147  Filed  10-15-03;  8:45  am) 

BILLING  COOE  414a  01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

I'lU'-u.int  li'  M'l  lion  lOidl  of  the 
Fedf'rai  .\iKisorN  Couuuittee  Act,  as 
amended  (5  LLS.C,  Ap[)endix  2).  notice 


is  herebv  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  5-52b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.Vomp  of  Committee:  .National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasi',  Pane!  Sperm  .^Ipha  7 
Nicotinic  .-Xcetylcholine  Receptor  Studies. 

Date:  November  5,  2003. 

Time:  10  A.M  to  12  PM 

Agenda:  To  review  and  evaluate  grant 
.ipplii.ations. 

Place.  National  Institutes  of  Health,  6100 
Kxei  utive  Boulevard.  Rockville.  MD  20852. 
(Telephone  Conference  Call). 

Contort  Person:  Ion  M.  Ranhand.  PhD. 
Scientist  Review  Administrator.  Division  of 
Scientific  Review.  National  Institute  of  ('hild 
Health,  and  Human  Development.  NIH.  6100 
Executive  Blvd.,  Room  5E03,  Bethesda.  MD 
20H'I2,  (301)  435-6884. 
((Catalogue  of  Federal  Domestu  .Assistance 
Program  Nos.  93.864.  Population  Research; 
<)  i.H65.  Re.search  for  Mothers  and  Children; 
').!.929,  (Center  for  Medical  Rehabilitation 
Research;  93.209.  Contraception  and 
Inft.Ttilitv  Loan  Repavment  Program,  National 
Institutes  of  Health,  HHS) 

D,ittMi:  f)(  tober  7.  2003. 
LaVerne  Y.  Stringfield. 

Dncctoi.  UjJHH  oftederul  Advisory 
Committee  Policy. 

|FR  Dot    (i:f-2614H  Filed  10-15-03;  8:45  ami 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Ckmimittoe  Act.  as 
amended  (.5  U.S.C.  appendix  2).  notice 
is  herebv  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
.552b(c)l4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 


•  »__  / 1  f,.i 
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applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  NICHD  Population 
Research  Center  (Project  1  Supplement). 

Dafe;  October  27,  2003. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  cf  Health,  6100 
Executive  Boulevard,  Rockville,  MD  20852 
(Telephone  Conference  Call). 

Contact  Person:  Jon  M.  Ranhand,  PhD, 
Scientist  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NIH,  6100 
Executive  Blvd.,  Room  5E03,  Bethesda,  MD 
20892.  (301)  435-6884. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 
Dated:  October  7,  2003. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  03-26149  Filed  10-15-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(d)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mame  of  Committee:  National  Institute' of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  Galanin-Like 
Peptide  Linking  Insulin  and  Sex  in  the  Rat. 

Date:  October  23,  2003. 

Time:  10  a.m.  to  12  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6100 
Executive  Boulevard.  Rockville.  MD  20852 
(Telephone  Conference  Call). 

Contact  Person:  Jon  M.  Ranhand.  PhD. 
Scientist  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NIH,  6100 
Executive  Blvd.,  Room  5E03,  Bethesda.  MD    ■ 
20892,  (301)  435-6884. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children: 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 
Dated:  October  7,  2003. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-26150  Filed  10-15-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel.  3  ROl  .Applications  and  A 
KOI. 

Date:  November  6.  2003, 

Time:  1  p.m.  to  3  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  Willco 
Building,  6000  Executive  Blvd.,  Rockville, 
MD  20852  (Telephone  Conference  Call). 

Contact  Person:  Elsie  D.  Taylor.  Scientific 
Review  Administrator,  Extramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institutes  of 


Health,  Suite  409.  6000  Executive  Blvd.. 
Bethesda.  MD  20892-7003.  301-443-9787. 
etaylor&niaaa. nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271.  .Alcohol  Research 
Career  Development  .Awards  for  Scientists 
and  Clinicians:  93.272.  Alcohol  National 
Research  Service  .Awards  for  Research 
Training:  93.273,  .Alcohol  Research  Programs; 
93.891.  .Alcohol  Research  Center  Grants. 
.National  Institutes  of  Health.  HHS) 

Dated:  October  7.  2003. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-26151  Filed  10-15-^)3;  8:45  am] 

BILUNG  CODE  411 0-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor\'  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  m  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  persona]  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel.  Women's 
Reproductive  Health  Research  Career 
Development  Centers. 

Dote.  October  2,3-24,  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holidav  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,' Bethesda.  MD  20814. 

Contact  Person:  Rita  Anand.  PhD. 
Scientific.  Review  .Administrator.  Di\ision  of 
Scientific.  Review,  .National  Institute  ol  Child 
Health  and  Human  Development,  NIH,  9000 
Rockville  Pike,  MSC  7510,  6100  Building. 
Room  5B0],  Bethesda,  MD  20892,  (301)  496- 
1487,  anandr'u mail.nih.gov. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic.  Assistance 
Program  Nos.  93.864.  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
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KesfMrf  h.  ')3.209,  Contraception  nnd 
lntprtilit\  Loan  Repayment  Program,  .National 
Iii-,titutes  of  Health.  HHS) 
Datfci   0(tuh.T  -   J(in,i. 
LaVerne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
(.omnnffpe  Poliry. 
!FK  Do(    03-2fil52  Filed  1&-15-03;  8:45  am) 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
hUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the> 
Federal  Advisfirv  Committee  Act.  as 
amended  (5  L'.S  C  appendix  2),  notice 
is  herebv  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commere  ial 
propertv  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  ( learlv  unwarranted 
invasum  of  personal  privacy. 

\aivr  ■■■'  i.i>:nrjiittt'f.  National  Institute  of 
Child  Ht'dlih  cind  Human  Development 
Special  Emphasis  Panel.  CHnical 
Coordination  Center/Data  Coordination 
Center  for  the  National  Children's  Study 
(NCS). 

Date:  November  3,  2003. 

Time:  11;55  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health.  6100 
E.\ecutive  Boulevard.  Roclcville.  MD  20852. 
(Telephone  Conference  Call). 

Contact  Person:  Hameed  Khan,  Phd, 
Scientific  Review  Admini.strator,  Division  of 
Scientific  Review.  National  Institute  of  Chile 
Health  and  Human  Development,  National 
Institutes  of  Health.  6100  Executive  Blvd., 
Room  5E01,  Bethesda.  MD  2(1892. 
*.  hanh^Smail.  nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.664.  Population  Research; 
^},i  863,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  9,!. 209.  Contraception  and 
Infertilitv  Loan  Repayment  Program,  National 
InMitutes  of  Health.  HHS) 

LaV  erne  V,  Stringfield, 

Dirvvtui.  Utt'tu  uj  Fvdi^ral  Advisory 

Committee  Policy. 

^FRDoi    oi-jtM'i  1  Filrd  UV- 15-03;  8:45  ami 

BILLING  COOe  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

-    Pursuant  to  section  l()(d)  of  the 
Federal  .\dvisory  (lommittee  Act,  as 
amended  (5  U.S.C.  appendix  2).  notice 
is  herebv  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
.-,.^)2b((  1(4)  and  6t^2b(c)(b).  Title  ,5  U.S.C 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  cimstitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  o/Comm;Jfee:  National  Institute  ot 
Mental  Health  Spin  ial  Emphasis  Pain-l.  HIV 
AIDST32. 

/)a(e;  October  21.  2003. 

lime:  10:45  a.m.  to  12  p.m 
\aenda:To  review  and  evrilu.iti'  gr.int 
applications. 

Place:  National  liisiiiutfs  nj  Hp.iltli, 
\puroscience  Center.  6001  Exec  utive 
Boulevard.  Rockville.  MD  20852  (Telephonr 
Conference  Call). 

Contact  Person:  Martha  .\iin  Carey.  PhU. 
RN,  Scientific  Review  Administrator. 
Division  of  Extramural  Activities.  Natinnal 
Institute  of  Mental  Health.  NIH. 
Neuroscience  Onter,  6100  Evn  utivp  Fflvti 
Room  6151,  MSC  9608,  Bethesda.  MD  20H'i2- 
9608  301-443-1606,  mc(jrevvitma;/.n)ii.,goi 

This  notice  is  being  published  less  than  1  i 
days  prior  the  meeting  due  In  iIh-  liming 
limitations  imposed  by  the  rev  leu  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Grants; 
93.281,  Scientist  Development  Award, 
Scientist  Development  Award  for  Clinicians, 
and  Research  Scientist  Award;  93.282. 
Mental  Health  Research  Service  Awards  for 
Research  Training.  National  Institutes  of 
Healths.  HHS) 

Dated:  October  7,  2003. 
LaVeme  Y.  Stringfield. 

DirtTtur.  Uttiit  o\  l-vderal  Advisory 

Com  m  itteei'olicy . 

(PR  Doc.  03-26154  Filed  10-15-03;  H  45  am] 

BILLING  CODE  4140-01   M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Close^ 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  herebv  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4}  and  .=552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\ame  of  Committee:  National  Institute  of 
.Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel.  (MACS)  Multicenter  AIDS 
(]ohort  Studv. 

Date:  November  18.  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn  Bethesda.  7335 
Wisconsin  Avenue,  Calvert  Rooms  I  {4  II. 
Bethesda.  MD  20814. 

Contact  Person:  Eugene  R.  Baizman.  PhD, 
Scientific  Review  Administrator.  NIH/NIAID/ 
DE.-\.  Scientific  Review  Program.  Room  2209. 
ti700B  Rockledge  Drive.  Bethesda.  MD 
20892-7616,  301-496-2550.  eb237e&nih.gov. 

(C:atalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.855.  Allergy.  Immunology, 
and  Transplantation  Research;  93.856. 
Micrnbiologv  and  Infectious  Diseases 
Kfseanh,  \,itional  Institutes  of  Health.  HHS). 

I)rited:0(tnt)er7.  2003. 
LaVerne  Y.  Stringfield. 
Director.  Office  of  Federal  .Advisory 
Committee  Policy. 

(FK  Dor.  03-26157  Filed  iO-15-()3;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendi.x  2),  notice 
is  herebv  gi\  en  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 


t;QR7^ 
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provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could- disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel.  Atopic  Dermatitis  and 
Vaccinia  Immunization  Network:  Animal 
Studies  Consortium. 

Daff;;  October  27,  2003. 

Time:  8:30  am  to  2  pm. 

Agenda:To  review  and  evaluate  contract 
proposals. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Cheryl  K.  Lapham,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  National  Institute  of  Allergv 
and  Infectious  Diseases,  DEA/NIH/DHHS, 
6700-B  Rockledge  Drive,  MSC  7616,  Room 
3127,  Bethesda,  MD  20892-7616,  301-402- 
4598.  clapham@niaid.nih.gov. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Atopic  Dermatitis  and 
Vaccinia  Network:  Clinical  Studies 
Consortium. 

Date:  October  27,  2003. 

Time:  2  pm  to  5:30  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Cheryl  K.  Lapham,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  National  Institute  of  Allergy 
and  Infectious  Diseases,  DEA/NIH/DHHS, 
6700-B  Rockledge  Drive,  MSC  7616,  Room 
3127,  Bethesda,  MD  20892-7616,  301-402- 
4598,  clapham@niaid.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS). 

Dated:  October  7,  2003. 
LaVerne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-26158  Filed  10-15-03;  8:45  am] 
BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel.  Initiation  of  Human 
Labor:  Prevention  of  Prema'.uritv. 

Date:  October  20.  2003. 

Time:  8:30  a.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person.- Gopal  M,  Bhatnagar,  PhD. 
Scientific  Review  Administrator.  National 
Institute  of  Child  Health  and  Human 
Development.  National  Institutes  of  Health, 
6100  Bldg.  Rm.  5B01.  Rockville.  MD  20852. 
(301)  435-6889,  bhatnaggamail. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.864.  Population  Research; 
93.865,  Research  for  Mothers  and  Children: 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health.  HHS) 
Dated;  October  7.  2003. 
LaVerne  Y,  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-26160  Filed  10-15-03:  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  fortli  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 


confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Xamf  of  Committt'f:  NalinnHl  Institute  on 
Deatness  and  Other  Communications 
Disorders  Special  tmphd^is  Panel.  Smdll 
Grant  Program. 

Date:  December  A.  2003. 

Time:  8  a.m.  to  5  p.ni 

Agenda:TQ  re\icu  and  e\aliiale  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  ,\\  enue.  Clhevy  Chase.  MD  20815. 

Contact  Person:  Stanle\  C.  Oaks.  PhD. 
.Scientific,  Ke\iew  .administrator.  Di\isiun  (it 
E.\tramural  Activities.  MDCD.  MH, 
Executive  Plaza  South.  Room  400C.  6120 
E.xecutive  Blvd— MSC7180,  Bethesda,  MU 
20892-7180.  301-496-8683,  sol4sii:nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93.173.  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 
Dated:  October  8.  200;j. 

LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  .Advisory 
Committee  Policy. 

IFRDoc,  03-26162  Filed  10-1, 'i-o:!;  8:4,t  anij 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.SC. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
.Mental  Health  Special  Emphasis  Panel 
Mechanism  tor  Time-Sensitive  Research 
Opportunities, 

Date;  October  27,  2003. 

Time:  3  p,m,  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health. 
Neuroscience  Center,  6001  Executive 
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H()ule\Hr(1.  Ri)(  kvilU',  \1I)  ^()H,i2.  (Telephone 
C^onfereiK  e  C^ll). 

Contort  PfTson:  Richard  E.  Wei.se.  PhD, 
Scientific  Review  Administrator.  Division  of 
Kxtrarmiral  .Vclivities.  National  Institute  of 
Mental  Health.  \IH.  .Neuroscience  Center. 
hOdl  Executive  Boulevard.  Room  6140, 
\ISC9606.  Bethesda.  MD  20892-9606.  301- 
443-1225.  rweise@mail.  nih  gov 

This  notiie  is  being  published  less  than  15 
(lavs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(tldtalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281.  Scientist  Development 
.-\ward.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  .Award: 
93.282.  Mental  Health  National  Research 
Service  .^wards  for  Research  Training. 
National  Institutes  of  Health.  HHS) 

Dated:  October  8.  2003. 
l.aVeme  Y.  Stringfield. 

Dm'itnr  I.  )fficf  at  Federal  Advisory 
Committee  Policy. 

!FR  Hoc    03-26163  Filed  10-15-03.  8:45  ami 
BILUNG  CODE  41 40-01 -« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C^  Appendix  2),  notice 
is  herebv  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  .552b(c)(6).  Title  5  I'.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  material, 
and  personal  information  c:oncerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearlv  unwarranted 
invasion  of  personal  privacy. 

Same  i)t  Committee  Ndtuinal  Institute  of 
Mental  Health  Spe(  ial  hmphasis  Panel 
F-.\thiHtr\  >i  Psvihnlogv  Training. 

Date.  October  23.  2003. 

Time:  1  p.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  Holidav  Inn  Selei  t  Bethesda.  8120 
Wisconsin  Ave.  Bethesda.  MD  20814 

Contact  Person:  Houmam  H  /\ra).  PHD. 
S(  ientific   Review  .\dniinistrator.  Division  of 
Kxtramural  .\(  tivities.  National  Institute  of 
Menial  Health.  \1H.  Neuroscience  Center. 
HOOl  F.xec  utive  Blvd..  Rm.  H148.  MSC  9608. 
Bethesda.  MD  20892-9608.  301-443-1340. 
/iaro;<t'.nKj;7  ni/jgoi' 

This  notice  is  being  published  le.-is  than  15 
days  prior  to  the  meeting  due  to  the  timing 


linutations  imposed  by  the  reviev\  ,mil 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
.Menial  Health  Special  Emphasis  Panel 
Services  Conflicts  Meetiiii; 

Date:  November  25.  2(J03. 

Time:  10:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Selef:t  Bethesda.  H  I  2(1 
Wisconsin  Ave.  Bethesda.  MD  20814. 

Corttact  Person:  Henry  I.  Haiglere.  PHD. 
Scientific  Review  .^dministratnr,  Division  of 
Extramural  Activities.  National  Institute  ol 
Mental  Health.  MH.  Neurosciem  e  Center. 
6001  Exec  utive  Blvd..  Rm   6150.  MSC  9608. 
Bethesda.  MD  20892-9608.  301/44  f-72  16. 
hhaigler@maii.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Researc  h 
Grants;  93.281.  .Scientist  Develo[)ment 
Award.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Researc:h  Training. 
National  Institutes  of  Health.  HHS) 

Dated:  October  8.  2003 
LaVerne  Y.  Stringfield. 

Direi  tor.  Office  ol  l-edenil  .advisory 
Committee  Policy. 

(FR  Do(  ,  03-26164  Filfd   10-15-03;  8:45  am] 
BILLING  CODE  4140-01~M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

F^ursuant  to  section  H)(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.t;,  Appendi.x  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  mtjetings  will  be  closed  to  the 
public;  in  accordance  with  the 
provisions  set  forth  in  sections 
.5.52b{c:)(4)  and  552b{c)(6).  Title  .5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
c  (infidential  trade  sec;rets  or  commercial 
propertv  such  as  patentable  material, 
and  personal  informaticm  concerning 
indiv  iduals  assoc  iated  with  the  grant 
applications,  the  disc:losure  of  which 
would  constitute  a  clearlv  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  .National  Institute  ut 
Mental  Health  Spec  i.il  hmphasis  Panel — 
Psychiatrv  and  Ps\(  liolnuv   rr.nning. 

bate:  October  23-24,  2il(H 

Time:  8  a.m.  to  1  p.m 

Agenda:  To  review  and  e\  ahiate  yranl 
applications. 

Place:  Holidav  Inn  .Select  Bethesda.  8120 
Wisconsin  .^ve.,  Bethesda.  MD  20814 

Contact  Person:  Sara  K.  Goldsmith.  PhD, 
Scientific  Review  Administratrir,  l)i\  ision  ol 
Extramural  .Activities.  National  Institutes  ol 


Health.  National  Institute  of  Mental  Health. 
6001  Kxec  utive  Blvd..  Rm   6149,  Bethe.sda. 
MD  20892-9609.  ,i01-443-(iI02. 
^onldsnii'-''  inail.nih.i;()\ 

riiis  notu  »■  i>  biMng  published  less  than  15 
da\s  prior  to  the  meeting  due  to  the  timing 
limit. itiuiis  imposed  by  the  review  and 
binding  cyc:le. 

S'lime  of  Committee:  National  Institute  of 
Mcuital  Htmlth  Spt!c  ial  Emphasis  Panel — 
Imaging  and  Depression. 

Date  0(  tober  28.  2003. 

I'inie   1  p.m.  to  2:.30  pni, 

Aiietula.  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neiirosc:ien(  e  C^entt^r.  6001  Exec  utive 
Boulevard,  Roc:kville,  MD  20852.  (Telephone 
( Conference  C^all). 

Contact  Person:  Peter  |.  Sheridan.  PhD. 
Sc  ientific  Review  Administrator,  Division  of 
Extramural  .'\c;tivities.  National  Institute  of 
Mental  Health.  NIH.  Neuroscience  Center. 
6001  Executive  Blvd..  Room  6142.  MSC  9606, 
Bethesda,  MD  20892-9606.  301-44,3-1513, 
psherida"  mail.nih.gov. 

This  nolic;e  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  c:yc;le. 

.\'ome  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel — 
Translalional  Researc:h  and  Behavioral 
Scienc:e. 

Dafe.October  29,  2003. 

Time:  1 1  a.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applic;ations. 

Place:  .National  Institutes  of  Health. 
Neuroscience  Center.  6001  Executive 
Boulevard.  Rockville.  MD  20852.  (Telephone 
Conference  Call). 

Contact  Person:  Peter  |.  Sheridan.  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health,  NTH,  Neurosc:ience  Center. 
6001  Executive  Blvd.,  Room  6142,  MSC  9606, 
Bethesda,  MD  20892-9606.  301-443-1513. 
fisherida&mail.nih.gov. 

Ihis  notice  is  being  publishcnt  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  c:ycle. 

((Catalogue  of  Federal  Domestic;  .■\ssistanc;e 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281.  Scientist  Development 
.Award.  Scientist  Dexelopinent  Award  for 
Clinicians,  and  Researc;h  Sc;ientist  .Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health.  HHS) 

Dated:  Oc  tober  8,  2003. 
LaVerne  Y.  Stringfield, 

Director.  Olfice  of  Federal  Advisory 
Committee  Policv. 

!FR  Doi  .  03-26165  Filed  10-1.5-03:  8:45  am] 
BILLING  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel;  A  Coordinated 
Program  in  Reproductive  Biology:  Project  IV. 

Date:  October  30,  200.3. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6100 
Exet  utive  Boulevard,  Rockville,  MD  20852, 
(Telephone  Conference  Call). 

Contact  Person:  Ion  M.  Ranhand.  PhD, 
Scientist  Review  Administrator.  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health,  and  Human  Development,  NIH,  6100 
Executive  Blvd..  Room  5E03,  Bethesda,  MD 
20892, (301)435-6884. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93  864,  Population  Research; 
93.865.  Research  for  Mothers  and  Children; 
93.929.  Center  for  Medical  Rehabilitation 
Research:  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated:  October  8,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-26166  Filed  10-15-03;  8:45  ami 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  clos(;d  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Xamr  of  Committee:  Hemalology 
Integrated  Review  Ciroup.  Hematopoiesis 
Studv  Section. 

Date:  October  16-17,  2003, 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn-Ceorgetown.  2101 
Wisconsin  Avenue.  ,NVV..  VVa.shington.  DC] 
20007. 

Contact  Person:  Robert  T.  Su,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institute.s  of 
Health.  6701  Rockledge  Drive.  Room  4134. 
MSC  7802.  Bethesda,  MD  20892,  (301)  435- 
1195. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

i\ame  of  Committee'  Hematology 
Integrated  Review  Group.  Hemostasis  and 
Thrombosis  Study  Section. 

Date:  October  16-17,  2003. 

Time:  8:30  a.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW..  Washington.  DC 
20007. 

Contact  Person:  Chhanda  L.  Ganguly.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4118, 
MSC  7802.  Bethesda,  MD  20892,  (301)  435- 
1739,  gangulyc@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Platelet 
Activation. 

Da/e;  October  17,2003. 

Time:  8:30  a.m.  to  9:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


P/occ;  Holi(ia\  Inn  Georgetown.  2101 
Wisconsin  .\venup,  N'W..  Washington.  DC 
20007. 

Contact  PfrsDti   Delia  THng.  MD,  Si  ii-iitific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  4126.  MSC  7802. 
Bethesda.  MD  208')2.  :«)l-4:r,-250t). 
f(j/)t;(/-''(  sr.nil).i!,(i\ . 

I'his  notice  is  i)i'ing  |)iil)lish('(i  less  than  I.t 
days  prior  to  the  meetiiig  due  tu  tlie  tmiing 
lirnitaliuiis  jmpiiscii  h\  the  review  and 
limdiiig  I  \(  li'. 

Sami'  oi  C^nmmittee:  Cen{er  for  Scientifu: 
Review  Spec  ibi  Emphasis  Panel.  7,RC•^  CWT 
03S:  (llinic.ai  Neuroplasticitv  anti 
Neurotransrnitteis. 

/)cj((:  October  17.  2003 

lime:  9:30  a.m.  to  3  pni, 

.■\genda:Tu  review  and  rv  .iluate  grant 
applications. 

P/ofc:  Melrose^  Hotel.  24.U)  Fennsvl\'ania 
.\ve,,  \\V.,  Washington.  DC  21KI.17, 

Contact  Person:  William  ( ..  Ben/ing.  PhD. 
.Scientitic:  Review  .^dmmistrator.  Center  tor 
.Scienlitic  Review  .  Natiunal  Institutes  ut 
Healtti,  (i701  Riic  kledge  Dri\c.  Room  "il'ltl. 
M.SC  7846.  Bethesda.  MD  20892.  (  iOl)  435- 
1254,  henzing\\-t>.c'^r.nih.go\ . 

This  notice  is  being  published  less  lluui  1  .'i 
days  prior  to  the  meeting  due  Ici  tin-  timing 
limitations  imposed  b\  the  rc\ie\\  ciiiii 
funding  c:\cle. 

Same  of  Committer:  l',ithi)|ih\  siological 
Sciences  Integrated  Re\  iew  (iroup.  General 
Medic:ine  A  Subcommittee  2. 

Date:  October  20-21.  2003. 

Time:  8  a.m.  to  5  p. in. 

.^genda:'Yo  rcniew  and  evajunti'  grant 
applic:ations. 

P/(7rr.  The  Fairmont  Washingtun.  IX;,. 
2401  M  Street.  N'W..  Washington.  DC  20037 

Contact  Person:  Mushtaq  A.  Khan.  D\'M. 
PhD.  Scientific  Review  Administrator.  Center 
for  Scientific;  Review,  National  Institutes  of 
Health.  G701  Rockledge  Drive.  Room  2176. 
MSC  781."..  Bethesda.  MD  20892,  301-435- 
1778.  khannvi'csr.niti.gov. 

This  notice  is  being  publisheci  less  than  15 
davs  prior  to  the  meeting  due  to  the  tiniiiig 
limitations  imposed  by  the  review  rind 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Spec;ial  Emphasis  Panel. 
Gastrointestinal  Hepatobiliary  and  Pancreatic 
Phvsiolog\  and  Pathobiolog\ . 

bate:  Oc  tober  20-21.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

F/oce:  The  Fairmcmt  Washington.  DC.  2401 
M  Street.  NW.,  Washington.  DC  20037. 

Contact  Person:  Najma  Begum.  PhD, 
.Scientific  Review  .administrator,  C^enter  for 
Scientifit  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  2175, 
MSC  7818,  Bethesda.  MD  20892,  301-i35- 
1243,  begumn'acsr. nih.gov. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  and 
.ACTS  OlQ:  Arthritis,  Connective  Tissue,  and 
Skin:  Quorum. 
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Datf  ()(  tuber  20-:il.  JOOJ. 

T/me  8;:i0  a.m.  In  10  dm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave.  Bethesda,  MD  20814. 

Contact  Pprson:  Harold  M.  Davidson,  PhD. 
Scientific  Review  Administrator,  Center  for 
.Scientific  Review.  National  Institutes  of 
[ItMl't;   ».-0I  Kockledge  Drive.  Room  4216. 
MSC  7814.  Bethesda.  MD  20892.  ,301/4.i5- 
1776.  davidsoh@csr.nih.gov. 

This  notice  is  being  published  1q?s  than  l.S 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  ACTS 
lOB:  Small  Business:  Dermatology  and 
Kheumalologv. 

DuJ(    October  21.  2003. 

Time:  10:30  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave.  Bethesda.  MD  20814. 

Contact  Person:  Harold  M.  Davidson,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4216, 
MSC  7814.  Bethesda.  MD  20892.  (301)  435- 
1776,  davidsoh&csr  him.gov. 

This  notice  is  being  published  less  than  l.S 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

.\ame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Microbial 
Genetics. 

Date:  October  23-24.  2003. 

7;rne:  8  a.m.  to  5  p.m. 

.Aaanda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregorv  Hotel.  2033  M  Street, 
NW.,  Washington.  DC  20036. 

Contact  Person:  Alexander  D.  Politis,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health   6701  Rn.  kledge  Drive.  Room  3210. 
MS(    -siiH    B.tn -(la,  MD  20892.  (301)  435- 
1  l=il)    ;"  ',!.'.-. ;'^  mail. nih.gov. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitatiofns  imposed  by  the  review  and 
funding  cycle. 

\ame  of  Committee:  Center  for  Scientific 
Re\  lew  Special  Emphasis  Panel,  ROl  Review 
Cirant. 

Dote.- October  24.  2003 
Time:  10  a.m.  to  12  p.m. 

Aoenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892. 
iTelephone  C^onfereni  e  Call). 

Contact  Person.  Raya  Mandler.  PhD. 
Scientific  Review  .^dministrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Ro(  kledge  Drive.  Room  5217. 
MSC  "840.  Bethesda, \lD  2U8')2.  (301)  402- 
8228 

This  notice  is  being  published  less  than  1 'i 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Same  oj  Lomniittrc  Musi  uloskeletal.  Oral 
and  Skin  Sciences  Intcgiateii  Ke\  lew  (iroup. 
Skeletal  Biology  Development  and  nisease 
Studv  Section. 

Date:  October  27-28,  2003. 

Time:  7:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce.- Washington  Marriott  Hotel,  122  1 
22nd  Street.  NW..  Washington,  DC  20037. 

Contact  Person:  Pri.scilla  B.  Chen.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4104, 
MSC  7814.  Bethesda.  MP  :(1R')2.  (301)  43.5- 
1787. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  impased  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Musculoskeletal.  Oral 
and  Skin  Sciences  Integrated  Review  Group. 
Skeletal  Biology  Structure  and  Regeneration 
Studv  Section. 

Date:  October  27-28,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace:  Washington  Marriott  Hotel.  1221 
22nd  Street,  NW..  Washington.  DC  20037 

Contact  Person:  Daniel  F.  McrJonahl   PhD 
Chief.  Musculoskeletal.  Oral,  and  Skin 
Sciences  IRG,  Center  for  Scientific  Re\  iew. 
National  Institutes  of  Health,  6701  Ro(  kledge 
Drive,  Room  4214,  MSC  7814,  Bethesda,  MD 
20892,  (301)  435-1215, 
mcdonald®csr.nih.gov. 

This  notice  is  being  published  less  than  1") 
days  prior  to  the  meeting  due  to  the  tiniini; 
limitations  imposed  bv  the  review  and 
funding  cycle. 

Name  of  Committee.  .\1DS  and  Related 
ReseaiT.h  Integrated  Review  Group. 
Behavioral  and  Social  Consequences  of  Hl\ 
AIDS  Study  Section. 

Dote;  October  27-28.  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wviidam  City  Cienter  Hotel.  1 14,1 
New  Hampshire  .*\ve  ,  NW  ,  W.Tshinglon.  DC: 
20037. 

Contact  Person:  Mark  P  Rubert.  PhD, 
Scientific  Review  .Administrator,  Center  for 
Scientific  Review.  National  Institutes  ot 
Health,  6701  Rockledge  Drive.  Room  5218, 
MSC  7852,  Bethesda,  MD  20892.  (301)  435- 
2398.  rubert m&csr.nih^ov 

This  notice  is  being  published  less  than  It 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Centt^r  for  Scientific 
Rev  iew  Special  Emphasis  Panel.  Special  KUl 
Review  Grant. 

Dote:  October  27.  2003. 

Time:  1:30  p.m.  to  3:.30  p.m. 

.4genrfo.'To  review  and  evaluate  grant 
applications. 

P/ace;  National  Institutes  ol  Health.  h7ill 
Kockledge  Drive.  Bethesda.  MD  20802. 
(Telephone  Conference  Call). 

Contact  Person   Rava  Mandler,  PhD, 
Scientific  Review  ,\dnimistrator.  Center  for 


S(  ientific  Review,  National  Institutes  of 
Health.  6701  Rot  kledge  Drive.  Room  5217. 
MSC  -H41).  Bethesda,  MD  20892,  (,i()l )  402- 
822H 

ri'.is  notii  I'  Is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  rev  iew  and 
tuiuiing  cycle. 

Same  of  Committee:  Center  for  Si  ientific 
Review  Special  timphasis  Panel.  Skeletal 
B;olog\ 

Dote;  October  28.  200.3, 

Time:  8  a,m,  to  8:30  d.n\. 

Agenda:  To  rev  iew  ami  ev  .t'liate  grant 
applications. 

Pyore:  Washington  Marrioil  Hotel.  1221 
22nd  Street.  NW,.  Washington,  DC:  200:!7 

Contact  Person:  |o  Pelham.  B.\.  St  ientific 
Review  Administrator.  Center  lor  S(  ientitic 
Review,  National  Institutes  of  Health.  i>701 
Rockledge  Drive.  Room  4102.  MSC;  7814. 
Bethesda.  MD  2l)H'i2,  (!01 )  4.15-1 -8(., 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.306.  C^omparative  Medicine; 
93.333.  CliiiK  al  Researt  h,  93.306.  93.33:t. 
93  337.  <)3. 393-93. 396.  93.837-93.844. 
93  846-93.878,  93,892,  93.893.  National 
Institutes  of  Health.  HHS) 
Dated:  October  8   20():i. 
La  Verne  Y.  Stringfield. 

Dire(  tor.  Office  of  Federal  .Arfi/son' 
Committee  Policy 

|rR  Do(    03-261-59  Filed  10-15-03:  8:45  am) 
BILLING  CODE  414(>-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Adult 
Psvchopathology  anti  Disorders  of  Aging 
Study  Section.  October  20,  2003,  9  a.m. 
to  October  21.  2003.  6  p.m.  Radisson 
Barcello.  2121  P  Street.  NW., 
Washington.  DC  20037  which  was 
published  in  the  Federal  Register  on 
September  16,  2003,  68  FR  54235- 
54237. 

The  meeting  times  have  been  changed 
to  8:30  a.m.  on  October  20.  2003.  to  1 
p.m.  on  October  21 .  2003.  The  meeting 
dates  and  location  remain  the  same.  The 
meeting  is  closed  to  the  public. 

Dated:  0(  tober  8.  2003. 
La  Verne  Y.  Stringfield. 

Director.  Office  of  Federal  Advi.'iory 
Committee  Policy 

|FR  Do(    03-26161  Filed  10-16-03:  8:45  am) 
BILLING  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Clinical  Center;  Amended  Notice  of 
Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Board  of  Governors 
of  the  Warren  Grant  Magnuson  Chnical 
Center,  September  19,  2003,  9  a.m.  to 
September  19,  2003,  12  p.m..  National 
Institutes  of  Health,  Building  10,  10 
Center  Drive,  Medical  Board  Room 
2C116,  Bethesda,  MD  20892  which  was 
published  in  the  Federal  Register  on 
September  11.  2003,  FR68,  176-53614. 

The  meeting  will  be  held  October  10, 
2003  from  9  a.m.  to  12  p.m.  The  meeting 
is  open  to  the  public. 

Dated:  October  8.  200.3. 
La  Verne  Y.  String6eld, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Dot:.  03-26146  Filed  10-15-03;  8:45  am] 

BILLING  CODE  414(M>1-M 


DEPARTMENT  OF  HOMEUXND 
SECURITY 

Coast  Guard 

[USCG-2003-16279] 

National  Boating  Safety  Advisory 
Council 

agency:  Coast  Guard,  DHS. 
ACTION:  Notice  of  meetings. 

summary:  The  National  Boating  Safety 
Advisor\'  Council  (NBSAC)  and  its 
subcommittees  on  boats  and  associated 
equipment,  aftermarket  marine 
equipment,  and  prevention  through 
people  will  meet  to  discuss  various 
issues  relating  to  recreational  boating 
safety.  All  meetings  will  be  open  to  the 
public. 

DATES:  NBSAC  will  meet  on  Saturday, 
November  1,  2003,  from  1:30  p.m.  to 
4:30  p.m.,  on  Monday,  November  3, 
2003.  from  1:30  p.m.  to  4:30  p.m.  and 
on  Tuesday,  November  4,  2003,  from 
8:30  a.m.  to  12  noon.  The  Prevention 
Through  People  Subcommittee  will 
meet  on  Sunday.  November  2,  2003, 
from  8:30  a.m.  to  12  noon.  The  Boats 
and  Associated  Equipment 
Subcommittee  will  meet  on  Sunday, 
November  2,  2003,  from  1:30  p.m.  to 
4:30  p.m.  The  Aftermarket  Marine 
Equipment  Subcommittee  will  meet  on 
Monday,  November  1,  2003,  from  8:30 
a.m.  to  12  noon.  These  meetings  may 
close  early  if  all  business  is  finished.  On 
Sunday,  November  2,  a  Subcommittee 
meeting  may  start  earlier  if  the 


preceding  Subcommittee  meeting  has 
closed  early.  Written  material  and 
requests  to  make  oral  presentations 
should  reach  the  Coast  Guard  on  or 
before  Tuesday,  October  28,  2003. 
Requests  to  have  a  copy  of  your  material 
distributed  to  each  member  of  the 
committee  or  subcommittees  should 
reach  the  Coast  Guard  on  or  before 
Friday.  October  24,  2003. 
ADDRESSES:  NBSAC  will  meet  at  the 
Hyatt  Regency  Chicago  on  The  River 
Walk,  151  East  Wacker  Drive,  Chicago, 
IL  60601.  The  subcommittee  meetings 
will  be  held  at  the  same  address.  Send 
written  material  and  requests  to  make 
oral  presentations  to  Mr.  Jeff  Hoedt, 
Executive  Director  of  NBSAC, 
Commandant  (G-OPB-1),  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington,  DC  20593-0001.  This 
notice  is  available  on  the  Internet  at 
http://dms.dot.gov  or  at  the  Web  Site  for 
the  Office  of  Boating  Safety  at  URL 
address  /jffp.Z/v^TVM'.  uscgboating.org. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Hoedt,  Executive  Director  of  NBSAC. 
telephone  202-267-0950,  fax  202-267- 
4285.  You  may  obtain  a  copy  of  this 
notice  bv  calling  the  U.  S.  Coast  Guard 
Infolineat  1-800-368-5647. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  under  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  App.  2. 

Tentative  Agendas  of  Meetings 

National  Boating  Safety  Advisory 
Council  (NBSACj.  The  agenda  includes 
the  following: 

(1)  Remarks — Rear  Admiral  Jeffrey  J. 
Hathaway,  Director  of  Operations  Policy 
and  Council  Sponsor. 

(2)  Chief,  Office  of  Boating  Safety 
Update  on  NBSAC  Resolutions. 

(3)  Executive  Director's  report. 

(4)  Chairman's  session. 

(5)  Recreational  Boating  Safety 
Program  report. 

(6)  Coast  Guard  Auxiliary  report. 

(7)  National  Association  of  State 
Boating  Law  Administrators  Report. 

(8)  Wallop  Breaux  reauthorization 
update. 

(9)  Prevention  Through  People 
Subcommittee  report. 

(10)  Boats  and  Associated  Equipment 
Subcommittee  report. 

(11)  Aftermarket  Marine  Equipment 
Subcommittee  report. 

Boats  and  Associated  Equipment 
Subcommittee.  The  agenda  includes  the 
following:  Discuss  current  regulator}- 
projects,  grants,  contracts  and  new 
issues  impacting  boats  and  associated 
equipment. 

Aftermarket  Marine  Equipment 
Subcommittee.  The  agenda  includes  the 


following:  Discuss  current  regulatory 
projects,  grants,  contracts  and  new 
issues  impacting  aftermarket  marine 
equipment. 

Prevention  Through  People 
Subcommittee.  The  agenda  includes  the 
following:  Discuss  current  regulatory 
projects,  grants,  contracts  and  new 
issues  impacting  prevention  through 
people. 

Procedural 

All  meetings  are  open  to  the  public. 
Please  note  that  the  meetings  may  (lose 
early  if  ail  business  is  finished.  At  the 
Chairs'  discretion,  members  of  the 
public  may  make  oral  presentation.s 
during  the  meetings.  If  you  would  like 
to  make  an  oral  presentation  at  a 
meeting,  please  notify  the  Executive 
Director  no  later  than  Friday,  October 
24,  2003.  Written  material  for 
distribution  at  a  meeting  should  reach 
the  Coast  Guard  no  later  than  Friday. 
October  24.  2003.  If  you  would  like  a 
copy  of  your  material  distributed  to 
each  member  of  the  committee  or 
subcommittee  in  advance  of  a  meeting, 
please  submit  25  copies  to  the  Executive 
Director  no  later  than  Friday.  October 
24,  2003. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  OctoherR.  2003. 
Jeffrey  [.  Hathaway. 

Hoar  .■\dmiral.  Coast  Guard,  Director  of 
Operations  Policy, 

|FR  Doc.  03-2f.i:iO  Filed  UI-15-()3:  H:4.')  am) 
BILLING  CODE  491&-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[USCG-2003-16297] 

National  Preparedness  for  Response 
Exercise  Program  (PREP) 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  .Notice:  request  for  public 
comments  on  PREP  triennial  exercise 
schedule  for  2004,  2005.  and  2006. 


SUMMARY:  The  Coast  Guard,  the 
Research  and  Special  Programs 
Administration,  the  Environmental 
Protection  Agency  and  the  Minerals 
Management  Service,  in  concert  with 
representatives  from  various  State 
governments,  industry,  environmental 
interest  groups,  and  the  general  public. 
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de\elopeci  the  Prcparfdnt'ss  for 
Response  E.xertise  Prugran:  (PREP) 
Guidelines  to  reflect  the  consensus 
agreement  of  the  entire  nil  spill 
response  communitv.  This  notice 
announces  the  PREP  triennial  cycle. 
2004  through  2006.  requests  comments 
from  the  public  .  and  reciuesfs  industry 
participants  to  volunteer  tor  scheduled 
PREP  Area  exercises 
DATES:  ('imiments  and  n'latt'd  riiattTi.il 
must  reach  the  Docket  .Management 
Facility  on  or  bef(}re  December  I.t.  JUU.i. 
ADDRESSES:  ^'nu  mav  submit  comments 
identified  bv  Coast  Guard  docket 
number  l'SC;C;-200J-16297  to  the 
Docket  Management  Facility  at  the  U.S. 
Department  of  Transportiticm.  To  avoid 
duplication,  please  use  only  one  of  the 
following  methods: 

n)  Web  Sitr  hnp-^'dwidot  <inv. 

(2)  Mail:  Dor  kft  Managenu'Ut  Facility, 
r  S  Department  of  Transportatirm.  400 
Seventh  Street  S\V  .  Washington.  DC 
20590-0001 

(3)  Fax   202-44:^-2251 

(4)  Dvhvciy  Room  PL-401  on  th»' 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SVV  .  Washington.  DC, 
between  9  a  m.  and  5  p  in,.  Monday 
through  Fridav.  e.xcept  Federal  holidays. 
The  telephone  number  is  202-36b- 
9:J29. 

(51  Fedfriil  ir-Hiilf making  Portal: 
http  /'WWW  regii/afyons.gov 
FOR  FURTHER  INFORMATION  CONTACT:  !t 
vou  have  questions  on  this  notu  e,  ur 
need  general  intormatiori  regariiing  the 
PREP  Program  and  the  schedule,  contact 
Mr  Robert  Pond.  ( )fn(  e  of  Response. 
Plans  and  Preparedness  Division  (G— 
M()R-2).  U.S.  Coast  Guard 
Headquarters,  telephone  202-267-660  J, 
fax  202-267-4065  or  e-mail 
rpnnil<iiom(lt  iisa;  mi!  If  vou  have 
(questions  on  viewing  or  submitting 
material  to  the  docket,  call  Ms.  Andrea 
M   lenkins.  Prouram  Manager,  Docket 
Opt-ration.s.  telejihone  202-366-0271. 
SUPPLEMENTARY  INFORMATION:  The 
Prepari'tlness  fiir  Kfspnuvf  F.\f'r(  isc 
Program  iPRFPl  .ArtM  exm  i>f  -.(  lu'iiulf 
and  exercise  design  manuals  are 
available  on  the  Internet  at  http:// 
iMMv.usrg  /ij;.  lUj'n'ifweb/nsfcc/prep/ 
index  hlwl  To  obtain  a  hard  copy  of  the 
exeri  ise  design  manual,  contact  Ms. 
Mflanie  Barber  at  the  Research  and 
Sp*'(  lal  Prograriis  Administration.  Office 
of  Pipeline  .s,ilft\ ,  at  202-366-4560. 


The  200. i  PREP  Guidelines  booklet  is 
available  at  no  cost  on  the  hitornet  at 
http:/ /www. usig  nul/hq/nsfweb/nsfcc/ 
prep/index.html  or  bv  writing  or  faxing 
the  TASC  DEPT  Warehou.se.  33141Q 
75th  Avenue.  Landover,  MD  20785. 
facsimile:  301 -.186-5.194.  The  stock 
number  of  the  manual  is  USCG-X0241. 
Please  indic  ate  the  quantity  when 
ordering  Quantities  are  limited  to  10 
ptT  order 

Public  Participation  and  Request  for 
Comments 

We  encourage  vou  to  respond  to  this 
notice  by  submitting  comments  and 
related  m.iterials   .Ml  c;omments 
received  will  be  posted,  without  change, 
to  http://dms  dot.gov  dnd  will  include 
anv  personal  information  vou  have 
provided   We  have?  an  agreement  with 
the  Department  of  Transportation  (DOT) 
to  u.st!  the  Docket  Management  Facility. 
Please  see  DOT's  "Privacy  Act"  three 
p.iragraphs  below 

Submitting  (  omnwnts   If  vou  submit  a 
comment,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  notic:e  (U.SCC;-2003-16297), 
indicate  the  specific:  section  of  this 
document  to  which  each  ccjmment 
applies,  and  give  the  reason  for  each 
comment   You  mav  submit  your 
comments  and  material  bv  elec:tronic: 
means,  mail.  fax.  or  dcdivery  to  the 
Docket  Managemc>nt  Fac  ilitv  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  delivery,  submit  them  in  an 
uiibounii  lnrm.it.  no  larger  than  8'  .  bv 
1 1  inc  lies  -vuit.ible  for  copving  and 
elec  trniiK   tilint;   If  vou  submit  them  bv 
mall  and  wnuld  like  to  know  that  they 
reac  lied  the  F.ic  ilitv .  please  eiu:lose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  \\ il!  c  oiisider  all 
c;omments  anci  maten.il  rei  ei\  ed  during 
the  comment  period  We  may  c:hange 
this  triennial  exercise  schedule  in  view 
of  them 

Viewing  rnmments  and  documents: 
To  view  comments,  as  well  as 
documents  mtrntioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://dms.dot.gov  A\  am  time  and 
conduct  a  simple  searc  h  using  the 
docket  number.  Vou  ma\  .dso  visit  the 
Docket  Management  Fac  ilitv  in  room 
PL-4ni  on  the  Plaza  level  of  the  Nassif 
BuiMing   400  Seventh  Street  SW  . 

Table  l— Past  Prep  Exercise  Notices 


Washington.  DC,  between  9  a.m.  and  5 
p.m..  Monday  through  Friday,  except 
Federal  holiclays. 

Phvacv  Art:  Anyone  can  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  the  Department  of 
Transportation's  Privacy  Act  Statement 
in  the  Federal  Register  published  on 
April  11.  2000  (65  FR  19477),  or  you 
may  visit  http://dms.dot.gov. 

Background  and  Purpose 

In  1994.  the  Coast  Guard  (USCG)  and 
the  Research  and  Special  Programs 
Administration  (RSPA)  of  the 
Department  of  Transportation,  the  U.S. 
Environmental  Protection  Agency  (U.S. 
EPA),  and  the  Minerals  Management 
Service  (MMS)  of  the  Department  of 
Interior,  coordinated  the  development  of 
the  National  Preparedness  for  Response 
Exercise  Program  (PREP)  Guidelines  to 
provide  guidelines  for  compliance  with 
the  Oil  PoUuticm  Act  of  1990  (OPA  90) 
pollution  response  exercise 
requirements  (33  U.S.C.  1321(i)).  The 
guiding  principles  for  PREP  distinguish 
between  internal  and  external  exercises. 
Internal  exercises  are  conducted  within 
the  plan  holder's  organization.  External 
exercises  extend  beyond  the  plan 
holder's  organization  to  involve  other 
members  of  the  response  community. 
External  exercises  are  separated  into 
two  categories:  (1)  Area  exercises,  and 
(2)  Government-initiated  unannounced 
i!xercises.  These;  exercises  are  designed 
to  evaluate  the  entire  response 
mechanism  in  a  given  area  to  ensure 
adequate  pollution  response 
preparedness. 

Since  1994.  the  USCG,  U.S.  EPA, 
MMS.  and  RSPAs  Office  of  Pipeline 
Safety  (OPS)  have  published  a  triennial 
schedule  of  Area  exercises.  In  short,  the 
.■\rea  exercises  involve  the  entire 
rc^sponse  community  (Federal.  State. 
lc)c:al.  and  industry  participants)  and 
then?fcire.  require  more  extensive 
planning  than  other  oil  spill  response 
exercises.  The  PREP  Guidelines  describe 
all  of  these  exercises  in  more  detail. 

Table  1  below  lists  the  dates  and 
Federal  Register  cites  of  past  PREP 
exercise  notices. 


Date  publistiecj 


Federal  Reqister 

Cite  ' 


Notice 


October  30  2002  67  FR  66189 

January  22   2002    I  67  FR  2944 


PREP  triennial  exercise  schedule  for  2003.  2004.  and  2005. 
PREP  triennial  exercise  schedule  for  2002.  2003.  and  2004. 


encon 
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Table  1— Past  Prep  Exercise  Notices— Continued 


Date  published 


Federal  Register 

Cite 


Notice 


February  9,  2001   ... 

March  7,  2000  

June  15,  1999 

January  8,  1998 

March  26,  1997   

January  26,  1996  ... 
November  13,  1995 
October  26,  1994  ... 
March  25,  1994  


66  FR  9744  I  PREP  triennial  exercise  schedule  for  2001 .  2002.  and  2003 

65  FR  12049  i  PREP  triennial  exercise  schedule  for  2000,  2001.  and  2002 

64  FR  32090  !  PREP  tnennial  exercise  schedule  for  1999.  2000,  and  2001 

63  FR  1141  I  PREP  triennial  exercise  schedule  for  1998.  1999.  and  2000 

62  FR  14494  |  PREP  triennial  exercise  schedule  for  1997.  1998,  and  1999 

61  FR  2568  i  Correction  to  PREP  triennial  exercise  schedule  for  1996.  1997,  and  1998 

60  FR  57050  ,  PREP  triennial  exercise  schedule  for  1996.  1997.  and  1998 

59  FR  53858  I  Revision  to  PREP  tnennial  exercise  schedule  for  1995.  1996.  and  1997 

59  FR  14254  |  PREP  triennial  exercise  schedule  for  1995.  1996,  and  1997. 


This  notice  announces  the  next 
triennial  schedule  of  Area  exercises.  If 
a  company  wants  to  volunteer  for  an 
Area  exercise,  a  company  representative 

I 


may  call  either  the  Coast  Guard  or  EPA 
On-Scene  Coordinator  (OSC)  where  the 
exercise  is  scheduled. 


Table  2.— Prep  Schedule 


Table  2  below  is  the  PREP  schedule 
for  calendar  years  2004,  2005,  and  2006. 


ne 
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P 
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Area 


Agency 


Qtr' 


Government-Led  Area  Exercises 


Calendar  Year  2004 


Guam  (Marine  Safety  Office  (MSO)  Guam)  

Los  Angeles/Long  Beach  South  (MSO  LA/LB),  SONS^ 

San  Diego  (MSO  San  Diego),  SONS^  

Prince  William  Sound  (MSO  Valdez) 


CG 
CG 
CG 
CG 


Calendar  Year  2005 


Houston-Galveston  (MSO  Houston)  

Virginia  Coastal  (MSO  Hampton  Road) 

Alabama-Mississippi  (MSO  Mobile)  

Providence  (MSO  Providence)  

Westem  Alaska  (MSO  Anchorage) 

Region  V  Regional  Contingency  Plan  (RCP)  (EPA  Region  V) 


CG 
CG 
CG 
CG 

CG 
EPA 


Calendar  Year  2006 


Cleveland,  OH  (MSO  Cleveland) 

Jacksonville,  FL  (MSO  Jacksonville)  

To  Be  Determined  

Northwest  Area-Portland  (MSO  Portland)  

Region  IX  RCP  or  Oceariia  (EPA  Region  IX) 
New  Orieans,  LA  (MSO  New  Orieans)  


CG 
CG 
CG 
CG 

EPA 
CG 


Area 


Qtr^ 


Industry-Led  Area  Exercises 


Calendar  Year  2004 


Participant 


Participant 


Chicago,  IL  (MSO  Chicago)  

Long  Island  Sound  (MSO  Long  Island) 

Maryland  Coastal  (MSO  Baltimore)  

San  Francisco  Bay  (MSO  San  Francisco)  

South  Texas  Coast  (MSO  Corpus  Christ!)  

Charleston,  SC  (MSO  Charleston) 

Morgan  City,  LA  (MSO  Morgan  City)  

New  York,  NY  (Activities  NY)  

Savannah,  GA  (MSO  Savannah)  

Duluth-Superior  (MSO  Duluth)  

Eastern  Wisconsin  (MSO  Milwaukee) 

Northwest-Puget  Sound  (MSO  Puget  Sound)  

Region  JV  RCP  (EPA  Region  IV)  

Region  VII  RCP  (EPA  Region  VII)  

Calendar  Year  2005 

Detroit,  Ml  (MSO  Detroit) 
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Region  VIII  (EPA  Region  Vlll 

Boston  iMSO  Boston) 

Hawaiian  Islands  (MSO  Honolulu) 

South  Flonda  (MSO  Miami i 

South  Los  Angeles/Long  Beach   CA  iMSO  LA  LB) 

S   North  Carolina  iMSO  Wilmington) 

SW  La  SE  Texas  (MSO  Port  Arthur) 

Tampa.  FL  (MSO  Tampa i 

Region  X  or  EPA  AlasKa  RCP  lEPA  Region  X) 

Sault  Ste   Mane   Ml  iMSO  Sault  Ste   Mane) 


Calendar  Year  2006 


ME) 


Flonda  Panhandle  (MSO  Mobile)  ,. 

SE  Alaska  (MSO  Juneau)  

Buffalo  (MSO  Buffalo)  

Maine-New  Hampshire  (MSO  Portland 
Philadelphia   PA  (MSO  Philadelphia) 
Region  II  RCP  or  Canbbean  <EPA  Region  II)  . 
North  Coast  (CA)  Area  iMSO  San  Francisco) 
Region  III  RCP  (EPA  Region  III) 

Region  VI  RCP  (EPA  Region  VI)    

Canbbean  Area  (MSO  San  Juan) 

Northern  Marianas  (MSO  Guam)  

Western  Lake  Erie  (MSO  Toledo)  


'  Quarters   1  (Januan/-March)  2  (April-June)  3  (July-September),  4  (October-December) 
-'SONS   2004  Spill  of  National  Significance  Exercise 


D.it-,i   Of  t.i)iHr  n    2003. 
loseph  ).  Angelo, 

[hn-(  tor  of  Standards.  Marine  Safety.  Security 
and  Environmental  Protection. 
(FR  Doc.  0.1-26120  Filed  10-15-03;  8:45  ami 

SILLING  COO£  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Customs  and  Border  Protection 

Quarterly  IRS  Interest  Rates  Used  in 
Calculating  Interest  on  Overdue 
Accounts  and  Refunds  on  Customs 
Duties 

AGENCY:  Customs  and  Bordnr  Protection. 
Department  of  Homeland  Securitv 

ACTION:  General  notice. 


SUMMARY:  This  notu  e  cuivi.^es  thf  publu 
nf  the  quarterlv  Interndl  Revenue 
Service  interest  rates  used  to  calcuidte 
interest  on  overdue  accounts 
(underpavments)  and  refunds 
(overpavments)  of  (iustiims  dutifs    Fur 
the  calendar  quarter  beginning  ()ctnf)t'r 
1.  2003,  the  Interest  rates  for 
overpavments  will  be  3  percent  tor 
corporations  and  4  percent  for  non- 
corporations,  and  the  inter»'st  rate  fur 
underpavments  will  he  4  percent  Thi- 


nufice  is  published  for  the  convenience 
of  the  iinpurting  public  and  Customs 
persiinnel 

EFFECTIVE  DATE:  October  1.  2003 
FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  VVvman.  Accounting  Services 
nivision.  Accounts  Receivable  Group, 
H02fi  Lakeside  Boulevard,  Indianapolis, 
hidiana  4B27H;  telephone  317/298- 
1200.  extension  1349 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  19  I'.S.C.  1505  and 
Treasury  Dei  isum  H5-93.  published  in 
the  Federal  Register  on  Mav  29,  1985 
(50  FR  218.)21.  the  interest  rate  paid  on 
applicable  overfiayments  or 
underpavments  of  Customs  duties  must 
be  in  accordani:e  with  the  Intt^rnal 
Revenue  (^ode  rate  established  under  26 
II.S.C.  6621  and  6622.  Section  6621  was 
amended  (at  paragra[)h  (a)(1)(B)  by  the 
Internal  Revenue  Service  Restructuring 
and  Reform  Act  of  1998,  Pub.  L.  105- 
206.  1 12  Stat.  685)  to  provide  different 
interest  rates  applu  able  to 
overpavments;  one  for  corporations  and 
one  for  non-corporations. 

The  interest  rates  are  based  on  the 
Federal  short-term  rate  and  determined 
bv  the  Internal  Revenue  Servit:e  (IRS)  on 
bfhalf  (if  the  Secretarv  of  the  Treasurv 


on  a  quarterly  basis.  The  rates  effective 
for  a  quarter  are  determined  during  the 
first-month  period  of  the  previous 
quarter. 

In  Revenue  Ruling  2003-104  (see. 
2003-39  IRB      ,  dated  September  29, 
2003).  the  IRS  determined  the  rates  of 
interest  for  the  calendar  quarter 
beginning  October  1,  2003,  and  ending 
December  31,  2003,  The  interest  rate 
paid  to  the  Treasury  for  underpayments 
will  be  the  Federal  short-term  rate  (1%) 
plus  three  percentage  points  (3%)  for  a 
total  of  four  percent  (4%).  For  corporate 
overpavments,  the  rate  is  the  Federal 
short-term  rate  (1%)  plus  two 
percentage  points  (2%)  for  a  total  of 
three  percent  (3%).  For  overpayments 
made  by  non-corporations,  the  rate  is 
the  Federal  short-term  rate  (1%)  plus 
three  percentage  points  (3%)  for  a  total 
of  four  percent  (4%).  These  interest 
rates  are  subject  to  change  for  the 
calendar  quarter  beginning  January  1, 
2004,  and  ending  March  31,  2004. 

For  the  convenience  of  the  importing 
public  and  Customs  personnel  the 
following  list  of  IRS  interest  rates  used, 
covering  the  period  from  before  July  of 
1974  to  date,  to  calculate  interest  on 
overdue  accounts  and  refunds  of 
Customs  duties,  is  published  in 
summarv  format. 


Beginning  date 


Ending  date 


070174 


Underpay- 
ments 
(percent) 


Overpayments 
(percent) 


Corporate 
overpayments 
(Eff.  1-1-99) 

(percent) 


063075 


6 


enco') 
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Beginning  date 


Ending  date 


Underpay- 
ments 
(percent) 


Overpayments 
(percent) 


Corporate 
overpayments 
(Eff   1-1-99) 

(percent) 


070175 
020176 
020178 
020180 
020182 
010183 
070183 
010185 
070185 
010186 
070186 
010187 
100187 
010188 
040188 
100188 
040189 
100189 
040191 
010192 
040192 
100192 
070194 
100194 
040195 
070195 
040196 
070196 
040198 
010199 
040199 
040100 
040101 
070101 
010102 
010103 
100103 


013176 

9           9 

7  7 

6  6 

12  12 
20          20 
16          16 
11          11 

13  13 
11          11 
10          10 

9          9 
-9          8 

10  9 

11  10 

10  9 

11  10 

12  11 
11          10 
10          9 

9          8 

8  7 

7  6 

8  7 

9  8 
10          9 

9          8 

8  7 

9  8 
8          7 

7  7 

8  8 

9  9 
8          8 
r        7 
6          6 
5          5 
4            4 

013178 
013180- 

013182 

123182 

063083 

123184 

063085 
123185 

063086 

123186 

093087 

123187 

033188 

093088 
033189 

093089 

033191 

123191 

033192 
093092 
063094 

093094 

033195 

063095 
033196 

063096 
033198 

■••^' 

123198 

033199 
033100 
033101 
063001 
123101 
123102 
093003 
123103 

6 
7 
8 
7 
6 
S 
4 
3 

Dated:  October  8,  2003. 
Robert  C.  Bonner, 

Commissioner,  Customs  and  Border 

Protection. 

|FR  Doc.  03-26109  Filed  10-15-03;  8:45  am) 

BILLING  CODE  4820-02-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR  4817-N-18] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment — Public 
Housing  Operating  Subsidy  Program 
Computation  of  Payments  in  Lieu  of 
Taxes  Form 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  hidian 
Housing,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 


Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  December 
15,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  tmd  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Room  4249,  Washington,  DC  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mildred  M.  Hamman,  (202)  708-0614, 
extension  4128.  (This  is  not  a  toll-free 
niunber). 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 


This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

The  Public  Housing  Computation  of 
Payment  in  Lieu  of  Taxes  (PILOT)  form 
is  used  by  the  Department  to  collect 
information  from  Public  Housing 
Agencies  (PHAs),  financial  data  on 
supporting  funding  request  under  the 
operating  subsidy  program. 
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agencies:  3,200  respondents,  one 
response  ptT  year;  .4  hours  per 
response;  1.280  total  burden  hours. 

Status  of  the  proposed  information 
(  oUection:  Reinstatement,  without 
change,  of  previously  approved 
( (illectu)n  for  which  approval  has 
expired. 
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Computation  of  Payments 
in  Lieu  of  Taxes 

For  Fiscal  Year  Ended 


U.S.  Department  of  Housing  and  Urban  Development 

Office  of  Public  and  Indian  Housing 


0MB  Approval  No. 


)  (Exp. 


) 


Public  Reporting  Burden  for  this  collection  of  information  Is  estimated  to  average  4  hours  per  response,  including  the  time  for  reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  revievKing  the  collection  of  information  Send  comments  regarding  this  burden  estimate  or 
any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  Reports  Management  Officer,  Office  of  Information  Policies  ana 
Systems,  U.S.  Department  of  Housing  and  Urban  Development,  Washington,  D.C.  20410  3600  and  to  the  Office  of  Management  and  Budget,  Paperworit  Reduction  Projea 
(2S77-0072),  Washington,  D.C.  20503. 


Name  of  Local  Authority 


Location 


Contract  Number 


Project  Number 


Part  I  -  Computation  of  Sholtar  Rant  Chargad 


1.  Dwelling  Rental  (Account  3110) 

2.  Excess  Utilities  (Account  3120) 

3.  Nondwelling  Rental  (Account  3190) 

4.  ToUl  Rantal  Chargad  (Unes  1,  2  &  3) 

5.  Utilities  Expense  (Accounts  in  4300  group) 

6.  Shelter  Rent  Charged  (Line  4  Minus  Line  5) 


Part  II  -  Computation  of  Shelter  Rent  Collected  To  be  completed  only  if  Cooperation  Agreement  Provides  for  payment  of  PILOT  on  basis  of  Shelter  Rent  Collected) 


1.  Shelter  Rent  Charged  (Line  6  of  Part  I  above) 

2.  Add:  Accounts  Receivable  (Account  1122)  at  Beginning  of  Fiscal  Year 

3.  Less:  Collection  Losses  (Account  4570)  During  Current  Fiscal  Year 

4.  Less:  Accounts  Receivable  (Account  1122)  at  end  of  Fiscal  Year 

5.  Shelter  Rent  Collected  (Line  1  Plus  Line  2  Minus  Lines  3  &  4) 


Part  III  -  Computation  of  Approximate  Full  Real  Property  Taxes 


Taxing  Districts  (1) 


Assessable  Value  (2) 


Tax  Rate  (3) 


Approximate  Full  Real  Property  Taxes  (4) 


Total 


Part  IV  -   Limitation  Baaed  on  Annual  Contribution  (To  be  completed  if  Cooperation  Agreement  limits  PILOT  to  an  amount  by  which  real  property  taxes  exceed  20% 
of  Annual  Contribution) 


1.  Approximate  Full  Real  Property  Taxes 

2.  Accruing  Annual  Contribution  for  All  Projects  Under  the  Contract 

3.  Prorata  share  of  Accruing  Annual  Contribution* 

4.  20%  of  Accruing  Annual  Contribution  (20%  of  Line  3) 

5.  Approximate  Full  Real  Property  Taxes  less  20%  of  Accruing  Annual 
Contribution  (Line  1  minus  Line  4,  if  Line  4  exceeds  bne  1,  enter  zero) 


Part  V  -  Payments  In  Lieu  of  Taxes 


1.  10%  of  Shelter  Rent  (10%  of  Line  6  of  Part  1  or  10%  of  Line  5  of  Part  II, 
whichever  is  applicable)** 

2.  Payments  in  Lieu  of  Taxes  (If  Part  IV  is  not  applicable,  enter  the  amount 
shown  on  Line  1  above  or  the  total  in  Part  III,  whichever  is  the  lower.  If 
Part  IV  IS  applicable,  enter  the  amount  shown  on  Line  1  above  or  the 
amount  shown  on  Line  5  of  Part  IV,  whichever  Is  lower) 


*Same  as  Line  2  if  the  statement  includes  all  projects  under  the  annual  contributions  contract.  If  this  statement  does  not  include  all  projects  under  the  contract,  enter 

prorata  share  based  upon  the  development  cost  of  each  project, 

**If  the  percentage  specified  in  the  cooperation  agreement  or  the  contract  with  HUD  is  lower,  such  lower  percentage  shall  be  used 


Warning:  HUD  will  prosecute  false  claims  and  statements.  Conviction  may  result  in  criminal  and/or  civil  penalties.  (18  U.SC.  1001,  1010,  1012:  31  U.S.C   3729,  3802) 


Prepared  By: 


Approved  By: 


Name 


Name 


Title 


Date 


Title 


Date 


Previous  Editions  are  Obsolete 
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BIUJNG  CODE  4210-33-C 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  Renewal  To  Be 
SutMTtitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  Approval  Under 
the  Paperworic  Reduction  Act; 
Declaration  for  Importation  or 
Exportation  of  Fish  or  Wildlife 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (We)  has  submitted  the 
collection  of  information  described 
below  to  OMB  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  A  description  of  the 
information  collection  requirement  is 
included  in  this  notice.  If  you  wish  to 
obtain  copies  of  the  information 
collection  requirements,  related  forms, 
or  explanaton,'  material,  contact  the 
Service  Information  Collection 
Clearance  Officer  at  the  address  or 
telephone  number  listed  below 
DATES:  We  will  accept  comments  until 
November  17.  200,3. 
ADDRESSES:  Submit  your  c:omments  on 
this  information  collection  renewal  to 
the  Desk  Officer  for  the  Department  of 
the  Interior  at  OMB-OIR.A.  via  facsimile 
or  e-mail  using  the  following  fax 
number  or  e-mail  address:  (202)  395- 
6566  (fax): 

OIRA_DOCKET@omb.eop.gov  (e-mail). 
Please  provide  a  copy  of  your  comments 
to  the  Fish  and  Wildlife  Service's 
Information  Collection  C'learance 
Officer.  4401  N.  Fairfax  Dr..  MS  222 
.■\RLSQ.  Arlington.  VA  22207;  (703) 
358-2269  (fax);  or 
anlssacmghpad® fws.gov  (e-mail). 

Form  3-177  (with  instructions  for  its 
completion)  is  available  for  electronic 
submission  using  the  electronic 
declaration  system  (eDecs)  at  the 
following  Web  site:  https:// 
edecs.fws.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  a  copy  of  the  information 
collection  request,  related  forms,  or 
explanatory  material,  contact  Anissa 
Craghead  at  telephone  number  (703) 
358-2445,  or  electronically  at 
Anissa_Craghead@fws.gov. 

SUPPLEMENTARY  INFORMATION:  OMB 

regulations  at  5  CFR  1320.  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.SC.  3501 
et  seq.),  require  that  interested  members 


of  the  public  and  affected  agencies  have 
an  opportunitv  to  comment  on 
information  collection  and 
recordkeeping  activities  [see  5  CFR 
1320.8(d)). 

We  have  submitted  a  request  to  OMB 
to  renew  its  approval  of  the  collection 
of  information  included  on  Form  3-177, 
Declaration  For  Importation  or 
Exportation  of  Fish  or  Wildlife.  The 
current  OMB  control  iiLimber  for  Form 
3-177  is  1018-0012.  and  the  OMB 
approval  for  this  collection  of 
information  expires  (ui  October  31, 
2003  This  form  (with  instructions  for 
its  completion)  is  now  available  for 
electronic  submission  at  the  following 
Web  site:  https://edeis  fws.gov.  We  are 
requesting  d  three  vear  term  of  approval 
for  this  information  collection  activity. 
We  mav  not  conduct  or  sponsor,  and 
vou  are  not  required  to  respond  to.  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

The  Endangered  Species  Act  (16 
use.  1531  et  seq.)  makes  it  unlawful 
to  import  or  export  fish,  wildlife,  or 
plants  without  filing  a  declaration  or 
report  deemed  necessarv  for  enforcing 
the  Act  or  uph(dding  the  (lonvention  on 
International  Trade  in  Endangered 
Species  (CITES)  (see  16  IJ.S.C.  1538(e)). 
The  U.S.  Fish  and  Wildlife  .Service's 
Form  3-177.  Declaration  for  Importation 
or  Exportation  of  Fish  or  Wildlife,  is  the 
declaration  form  required  of  any 
business  or  individual  importing  into  or 
exporting  from  tht;  United  States  any 
fish,  wildlife,  or  wildlife  products.  The 
information  collected  is  unique  to  each 
wildlife  shipment  and  enables  us  to 
accuratelv  inspect  the  contents  of  the 
shipment;  enforce  any  regulations  that 
pertain  to  the  fish,  wildlife,  or  wildlife 
products  contained  in  the  shipment; 
and  maintain  records  of  the  importation 
and  exportation  of  these  commodities. 
Additionallv.  since  the  United  States  is 
a  member  of  CITES,  much  of  the 
collected  information  is  compiled  in  an 
annual  report  that  is  forwarded  to  the 
CITES  .Secretariat  in  Geneva, 
Switzerland.  Submission  of  an  annual 
report  on  the  number  and  types  of 
imports  and  exports  of  fish,  wildlife, 
and  wildlife  products  is  one  of  our 
treaty  obligations  under  (IITES.  We  also 
use  the  information  obtained  from  Form 
3-177  as  an  enforcement  tool  and 
management  aid  in  monitoring  the 
international  wildlife  market  and 
detecting  trends  and  changes  in  the 
commercial  trade  of  fish,  wildlife,  and 
wildlife  products.  Our  Division  of 
Scientific  Authority  and  Division  of 
Management  Authority  use  this 
information  to  assess  the  need  for 
additional  protection  for  native  species. 


In  addition,  nongovernment 
organizations,  including  the  commercial 
wildlife  community,  request 
information  from  us  that  we  obtain  from 
Form  3-177.  You  must  file  Form  3-177 
with  us  at  the  time  and  port  where  you 
request  clearance  of  your  import  or 
export  wildlife  shipment.  In  certain 
instances,  Form  3-177  may  be  filed  with 
the  U.S.  Bureau  of  Customs  and  Border 
Protection.  The  standard  information 
collection  includes  the  name  of  the 
importer  or  exporter  and  broker,  the 
scientific  and  common  name  of  the  fish 
or  wildlife,  permit  numbers  (if  a  permit 
is  required),  a  description  of  the  fish  or 
wildlife,  quantity  and  value  of  the  fish 
or  wildlife,  and  natural  country  of  origin 
of  the  fish  or  wildlife.  In  addition, 
certain  information,  such  as  the  airway 
bill  or  bill  of  lading  number,  the 
location  of  the  wildlife  shipment,  and 
the  number  of  cartons  containing  fish  or 
wildlife,  assists  our  wildlife  inspectors 
if  a  physical  examination  of  the 
shipment  is  required. 

Title:  Declaration  for  Importation  or 
Exportation  of  Fish  or  Wildlife. 

Approval  Number:  1018-0012. 

Service  Form  Number:  3-177. 

Associated  Regulations:  50  CFR  14.61 
through  14.64. 

Frequencv  of  Collection:  Whenever 
clearance  is  requested  for  an 
importation  or  exportation  offish, 
wildlife,  or  wildlife  products. 

Description  of  Responden ts : 
Businesses  or  individuals  that  import  or 
export  fish,  wildlife,  or  wildlife 
products;  scientific  institutions  that 
import  or  export  fish  or  wildlife 
scientific  specimens;  government 
agencies  that  import  or  export  fish  or 
wildlife  specimens  for  various  purposes. 

Total  Annual  Responses: 
Approximately  120.000  individual  Form 
3-1 77s  are  filed  with  us  in  a  fiscal  year. 

Total  Annual  Burden  Hours:  The  total 
annual  burden  is  approximately  26.832 
hours.  We  estimate  that  approximately 
two-thirds  (67%).  or  80.400.  of  these 
responses  will  be  completed  by  hand. 
Each  of  these  responses  will  require 
approximately  .25  hours  (15  minutes)  of 
the  importer's  or  exporter's  time.  This 
amount  includes  approximately  .08 
hours  (5  minutes)  for  reviewing 
instructions  and  approximately  .17 
hours  (10  minutes)  to  complete  Form  3- 
177.  We  estimate  that  approximately 
one-third  (33%).  39,600.  of  the 
responses  received  will  be  submitted 
electronically.  Using  eDecs  should 
reduce  the  time  to  complete  Form  3-177 
to  about  .08  hours  (5  minutes)  per 
response.  Therefore,  the  total  time  to 
review  instructions  (.08  hours/5 
minutes)  and  complete  Form  3-177 
electronically  amounts  to  approximately 
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.17  hours  (10  minutes)  per  response.  As 
such,  the  total  estimated  reporting 
burden  for  completing  Form  3-177  is 
approximately  26,832  hours  [(80,400  x 
.25  hoiu-s  =  20,100  hoiu-s)  +  (39,600  x 
.17  hours  =  6,732  hours)].  The  estimate 
of  electronic  responses  we  expect  to 
receive  is  based  upon  a  recent  pilot 
program  of  eDecs.  We  anticipate  that  the 
use  of  eDecs  will  expand  in  the  future, 
which  would  further  reduce  the  burden 
on  the  public. 

We  invite  comments  concerning  this 
renewal  on:  (1)  Whether  the  collection 
of  information  is  useful  and  necessary 
for  us  to  do  our  job,  (2)  the  accuracy  of 
oiu-  estima'te  of  the  burden  on  the  public 
to  complete  the  form;  (3)  ways  to 
enhance  the  quality  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  on  respondents,  including 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
This  information  collection  is  part  of  a 
system  of  records  covered  by  the 
Privacy  Act  (5  U.S.C.  552(a)). 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  addresses  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  may  also 
be  limited  circumstances  in  which  we 
would  withhold  a  respondent's  identity 
from  the  rulemaking  record,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  clearly  at  the 
beginning  of  your  comment.  We  will  not 
consider  anonymous  comments.  We 
generally  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  September  22,  2003. 
Anissa  Craghead, 

Information  Collection  Officer,  Fish  and 
Wildlife  Service. 

[FR  Doc.  03-26120  Filed  10-15-03;  8:45  am] 
BILUNG  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Draft  Revised  Recovery  Plan  for 
Hawaiian  Forest  Birds 

AGENCY:  U.S.  Fish  and  Wildlife  Service. 
Interior. 


ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  ("we")  announce  the 
availability  for  public  review  and 
comment,  the  Draft  Revised  Recovery 
Plan  for  Hawaiian  Forest  Birds.  There 
are  21  bird  taxa  included  in  this  plan, 
19  are  listed  as  endangered,  1  is  a 
candidate  species  for  Federal  listing, 
and  1  is  a  species  of  concern.  These  taxa 
are  from  four  bird  families,  with  the 
majority  being  Hawaiian  Honeycreepers 
(subfamily  Drepanidinae  within 
Fringillidae).  This  is  a  new  recovery 
plan  for  two  of  the  listed  birds. 
DATES:  Comments  on  the  draft  recovery 
plan  received  by  December  15,  2003, 
will  receive  our  consideration. 
ADDRESSES:  The  document  is  available 
online  at  http://www.rl.fws.gov/ 
ecoservices/endangered/recovery/ 
default.htm.  Copies  of  the  draft  revised 
recovery  plan  are  available  for 
inspection,  by  appointment,  diuing 
normal  business  hours  at  the  following 
location:  U.S.  Fish  and  Wildlife  Service, 
Pacific  Islands  Fish  and  Wildlife  Office, 
300  Ala  Moana  Boulevard,  Room  3-122, 
P.O.  Box  50088,  Honolulu,  Hawaii 
96850  (phone:  808/541-3441)  and 
Hawaii  State  Library,  478  S.  King  Street, 
Honolulu,  Hawaii  96813.  Requests  for 
copies  of  the  draft  revised  recovery  plan 
and  vmtten  comments  and  materials 
regarding  this  plan  should  be  addressed 
to  Paul  Henson,  Field  Supervisor, 
Ecological  Services,  at  the  above  U.S. 
Fish  and  Wildlife  Service  Honolulu 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Jay 

Nelson,  Fish  and  Wildlife  Biologist,  at 
the  above  Honolulu  address. 
SUPPLEMENTARY  INFORMATION: 

Background 

Recovery  of  endangered  or  threatened 
animals  and  plants  is  a  primary  goal  of 
our  endangered  species  program  and  the 
Endangered  Species  Act  (Act)  (16  U.S.C. 
1531  et  seq.  Recovery  means 
improvement  of  the  status  of  listed 
species  to  the  point  at  which  listing  is 
no  longer  appropriate  under  the  criteria 
set  out  in  section  4(a)(1)  of  the  Act. 
Recovery  plans  describe  actions 
considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  downlisting  or  delisting 
listed  species,  and  estimate  time  and 
cost  for  implementing  the  measures 
needed  for  recovery. 

The  Act  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  requires  that 
public  notice  and  an  opportunity  for 


public  review  and  comment  be  provided 
during  recovery  plan  development.  We 
will  consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  We,  along  with  other 
Federal  agencies,  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 
Individual  responses  to  comments  will 
not  be  provided. 

This  Draft  Revised  Recovery  Plan  for 
Hawaiian  Forest  Birds  addresses  21  bird 
taxa.  Three  taxa  are  endemic  to  the 
island  of  Hawai'i,  foiu-  taxa  are  endemic 
to  the  island  of  Maui,  one  taxon  is 
endemic  to  the  island  of  Moloka'i,  two 
taxa  are  endemic  to  the  island  of  O'ahu, 
and  six  taxa  are  endemic  to  the  island 
of  Kaua'i.  Two  taxa  are  endemic  to  all 
the  major  islands  of  Hawai'i,  two  taxa 
are  endemic  to  the  islands  of  Maui  and 
Moloka'i,  and  one  taxon  is  endemic  to 
the  islands  of  Moloka'i  and  La'i.  The 
birds  federally  listed  as  endangered  are: 
Maui  nuku  pu'u  (Hemignatus  lucidus 
affinus);  Kaua'i  nuku  pu'u 
[Hemignathus  lucidus  hanapepe); 
Kaua'i  'akialoa  (Hemignathus  procerus); 
'6'6'a'a  or  Kaua'I'o'o  Moho  braccatus); 
oloma'o  or  Moloka'i  thrush  [Myadestes 
lanaiensis  rutha);  kama'o  or  large  Kaua'i 
thrush  [Myadestes  myadestinus]; 
kakawahie  or  Moloka'i  creeper 
(Paroreomyza  flammed);  O'ahu 
'alauahio  or  O'ahu  creeper 
[Paroreomyza  maculata);  Maui  'akepa 
[Loxops  coccineus  ochraceus);  '6'u 
(Psittirostra  psittacea);  po'ouli 
[Melamprosops  phaeosoma);  puaiohi  or 
small  Kaua'i  thrush  (Myadestes 
palmeri);  Maui  parrotbill  (Pseudonesor 
xanthophrys):  'akia  pola'au 
(Hemignathus  munroi);  palila  (Loxioides 
bailleui);  'a  kohekohe  or  crested 
honeycreeper  [Palmeria  dolei);  O'ahu 
'elepaio  (Chasiempis  sandwichensis 
ibidis);  Hawai'i  'a  kepa  [Loxops 
coccineus  coccineus);  and  Hawai'i 
creeper  [Oreomystis  mana).  The 
candidate  species  is  the  Kaua'i  creeper 
(Oreomystis  bairdi),  and  the  species  of 
concern  is  the  Bishop's  '6'6  [Moho 
bishopi). 

Most  taxa  are  now  found  only  in 
upper  elevation  rain  forests  on  the 
islands  of  Hawai'i,  Maui,  and  Kaua'i. 
The  palila  is  limited  to  dryland  forests 
on  Mauna  Kea  volcano  on  the  island  of 
Hawaii.  The  O'ahu  'elepaio  occurs  at 
elevations  as  low  as  100  meters  (330 
feet)  in  non-native  forests  on  the  island 
of  O'ahu.  Sub-fossil  records  and 
observations  by  early  naturalists  to  the 
Hawaiian  islands  indicate  that  most  of 
the  species  included  in  this  plan  once 
occurred  at  lower  elevations.  These  taxa 
and  their  habitats  have  been  variously 
affected  or  are  currently  threatened  by 
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one  or  more  of  the  following:  habitat 
degradation  by  wild,  feral,  or  domestic 
animals  (pigs,  goats,  and  deer); 
predation  by  animals  (rats,  cats,  and 
mongoose),  avian  disease  (malaria  and 
avian  pox);  and  habitat  loss  due  to 
agriculture,  ranching,  forest  cutting,  and 
urbanization.  Threats  also  include  the 
expansion  of  invasive  non-native  plant 
species  into  native-dominated  plant 
conununities.  hi  addition,  due  to  the 
small  number  of  existing  individuals 
and  their  very  narrow  distribution,  these 
taxa  and  most  of  their  populations  are 
subject  to  an  increased  likelihood  of 
extinction  from  naturally-occurrmg 
events  such  as  hurricanes. 

The  objective  of  this  plan  is  to 
provide  a  framework  for  the  recovery  of 
these  21  taxa  so  that  their  protection  by 
the  Act  is  no  longer  necessary.  Recovery 
will  require  protecting  and  managing 
forest  bird  habitat  to  maintain  and 
enhance  viable  populations  of 
endangered  Hawaiian  forest  birds. 
Recovery  actions  include:  measures  to 
protect  habitat  where  the  taxa  occur: 
restoration  of  degraded  habitat;  removal 
of  feral  ungulates  from  habitat  areas: 
control  of  introduced  rodents  and  feral 
cats  that  feed  on  forest  birds;  control  of 
invasive  plant  species;  reduction  in 
numbers  of  mosquito  breeding  sites; 
captive  propagation  and  translocation; 
and  the  development  of  means  to 
address  threats  of  avian  disease. 
Management  emphasis  may  differ 
among  species,  as  taxa  are  affected 
differently  and  to  varying  deg.rees  by 
different  limiting  factors.  Habitat 
management  and  restoration  will 
encourage  the  expansion  of  current 
populations  into  unoccupied  habitat. 
However,  the  establishment  of  new 
populations  using  various  translocation 
and/or  captive  propagation  techniques 
will  be  needed  in  some  cases  to 
accelerate  population  expansion  and  to 
establish  new  populations  in  suitable 
habitat. 

Recovery  objectives  for  each  taxon  are 
to:  (1)  Restore  populations  to  levels  that 
allow  the  taxon  to  persist  despite 
demographic  and  environmental  chance 
events,  and  are  large  enough  to  allow 
natural  demographic  and  evolutionary 
processes  to  occur;  (2)  to  protect  enough 
habitat  to  support  these  population 
levels;  and  (3)  to  identifv'  and  remove 
the  threats  responsible  for  a  taxon's 
endangered  status.  For  all  taxa. 
stabilization  is  the  first  (interim) 
objective.  For  species  that  are 
exceedingly  rare  (no  individuals  can 
currently  be  located),  an  interim 
objective  is  to  first  locate  remaining 
individuals.  In  a  few  cases,  insufficient 
forest  bird  habitat  remains  within  a 
species'  historic  range  to  establish  a 


second  separate  and  distinct  population, 
and  further  opportunities  for  habitat 
restoration  do  not  exist.  In  these 
situations  a  species  is  unlikely  to  be 
delisted  (by  the  criteria  listed  below), 
and  downlisting  is  considered  the 
interim  recovery  objective. 

The  draft  revised  recovery  plan 
indicates  that  a  taxon  may  be 
reclassified  from  endangered  to 
threatened  based  on  the  following 
criteria  apply:  (1)  The  species  occurs  in 
two  or  more  viable  populations  or  a 
viable  metapopulation  that  represent  the 
ecological,  morphological,  behavioral, 
and  genetic  diversity  of  the  species;  (2) 
quantitative  surveys  show  either  (a)  the 
number  of  individuals  in  each  isolated 
population  or  in  the  metapopulation  has 
been  stable  or  increasing  for  15 
consecutive  years,  or  (b)  demographic 
monitoring  exhibits  an  average  intrinsic 
growth  rate  (lambda.  L)  not  less  than  1.0 
over  a  period  of  at  least  15  consecutive 
years;  and  total  population  size  is  not 
expected  to  decline  by  more  than  20 
percent  within  the  next  15  consecutive 
years  for  any  reason;  (3)  sufficient 
habitat  is  protected  and  managed  to 
achieve  criteria  1  and  2  above;  and  (4) 
the  major  threats  that  were  responsible 
for  the  species  becoming  endangered 
have  been  identified  and  controlled. 
The  draft  revised  plan  indicates 
delisting  a  taxon  may  be  considered  on 
the  basis  of  persistence  of  those  criteria 
for  a  period  of  30  consecutive  years. 

Public  Comments  Solicited 

We  solicit  written  comments  on  the 
draft  revised  recovery  plan  described. 
All  comments  received  by  the  date 
specified  above  will  be  considered  in 
developing  a  final  revised  Hawaiian 
forest  bird  recovery  plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act.  16 
U.S.C.  1533  (11. 

Dated:  August  19.  2003. 
David  J.  Wesley, 

Dt'putv  Regional  Director.  Region  h  Fish  and 
Wildlife  Service 
(FR  Doc.  03-26112  Filed  10-15-0.3;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-91 0-04-1 020-PGl 

Notice  of  Public  Meeting,  New  Mexico 
Resource  Advisory  Council  Meeting 

agency:  Bureau  of  Land  Management, 
Department  of  the  Interior. 


ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972,  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management,  New  Mexico 
Resource  Advisory  Council  (RAC)  will 
meet  as  indicated  below. 

DATES:  The  meeting  will  be  held  on 
November  13-14,  2003,  at  the  Hotel 
Santa  Fe.  1501  Paseo  de  Peralta,  Santa 
Fe.  New  Mexico,  beginning  at  8  a.m. 
both  days.  The  meeting  will  adjourn 
approximately  5  p.m.  on  Thursday  and 
1  p.m.  on  Friday.  The  two  established 
RAC  subcommittees  may  have  a  late 
afternoon  or  an  evening  meeting  on 
Thursday,  November  13.  2003. 

On  Wednesday,  November  12,  2003, 
there  will  be  a  half-day  orientation  for 
new  RAC  members.  An  optional  field 
trip  is  planned  for  the  afternoon  of 
November  12,  2003.  The  public 
comment  period  is  scheduled  for 
Wednesday.  November  12.  2003.  from 
6-8  p.m.  The  public  may  present 
written  comments  to  the  RAC.  Each 
formal  Council  meeting  will  also  have 
time  allocated  for  hearing  public 
comments.  Depending  on  the  number  of 
persons  wishing  to  comment  and  time 
available,  individual  oral  comments 
mav  be  limited. 

SUPPLEMENTARY  INFORMATION:  The  15- 

member  RAC  advises  the  Secretary  of 
the  Interior,  through  the  Bureau  of  Land 
Management,  on  a  variety  of  planning 
and  management  issues  associated  with 
public  land  management  in  New 
Mexico.  All  meetings  are  open  to  the 
public.  At  this  meeting,  topics  for 
discussion  include: 

Access,  healthy  forest  initiative,  land 
disposal,  overview  of  the  vegetation 
monitoring  and  analysis  pilot  project  in 
New  Mexico,  oil  and  gas  reclamation 
standards,  update  on  Otero  Mesa.  BLM/ 
New  Mexico  Association  of  Counties 
liaison  role,  and  preview  of  the  legacy 
lands  program. 

FOR  FURTHER  INFORMATION  CONTACT: 

Theresa  Herrera.  New  Mexico  State 
Office.  Office  of  External  Affairs,  Bureau 
of  Land  Management,  P.O.  Box  27115, 
San  Fe,  New  Mexico  87502-0115,  (505) 
438-7517. 

Dated:  October  9.  2003. 
Ron  Dunton, 

Acting  State  Director. 

[FR  Doc.  03-26113  Filed  10-15-03;  8:45  am) 
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DEPARTMErfT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-952-03-1 420-BJ] 

Notice  of  Filing  of  Plats  of  Survey;  New 
Mexico 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  described 
below  are  scheduled  to  be  officially 
filed  in  the  New  Mexico  State  Office, 
Bureau  of  Land  Management,  Santa  Fe, 
New  Mexico,  (30)  thirty  calendar  days 
from  the  date  of  this  publication. 
SUPPLEMENTARY  INFORMATION: 

Supplemental  Plat  for 

T.  10  S.,  R.  26  E.,  approved  July  28,  2003, 

NM; 
T.  13  S.,  R.  4  W.,  approved  August  15  2003, 

NM; 

Protraction  Diagrams  for 

T.  17  S.,  R.  11  E.,  approved  June  18,  2003, 

NM; 
T.  10  S.,  R.  12  E.,  approved  June  24,  2003. 

NM; 

New  Mexico  Principal  Meridian,  New 
Mexico: 

T.  16  N.,  R.  6  W.,  approved  July  16,  2003,  for 

Group  995  NM; 
T.  23  N..  R.  10  E.,  approved  August  21,  2003, 

for  Group  1011  NM; 

Sixth  Principal  Meridian,  Kansas: 

T.  33  S.,  R  41  W.,  approved  August  15,  2003, 
for  Group  25  KS; 

If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  from  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  any  of  these  surveys 
must  file  a  written  protest  with  the  NM 
State  Director,  Bureau  of  Land 
Management,  stating  that  they  wish  to 
protest. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  a  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
protest  is  filed.  The  above-listed  plats 
represent  dependent  resurveys,  surveys, 
and  subdivisions. 

FOR  FURTHER  INFORMATION  CONTACT: 
These  plats  will  be  available  for 
inspection  in  the  New  Mexico  State 
Office,  Bureau  of  Land  Management, 
P.O.  Box  27115.  Santa  Fe,  New  Mexico, 


87502-0115.  Copies  may  be  obtained 
from  this  office  upon  payment  of  $1.10 
per  sheet. 

Dated:  August  26,  2003. 
Robert  A.  Casias, 

Chief  Cadastral  Surveyor. 

[FR  Doc.  03-26182  Filed  10-15-03;  8:45  am] 

BIUJNG  COOE  4310-FB-P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tot>acco,  Firearms 
and  Explosives 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-Day  notice  of  information 
collection  imder  review:  release  and 
receipt  of  imported  firearms, 
cimmunition  and  implements  of  war. 

The  Department  of  Justice  (DOJ), 
Biu-eau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives  (ATF),  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  fiom  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  imtil  December  15,  2003. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Tom  Stewart,  Chief, 
Firearms  and  Explosives  Import  Branch, 
Room  5100,  650  Massachusetts  Avenue 
NW.,  Washington,  DC  20226. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Youj 
comments  should  address  one  or  more 
of  the  following  four  points: 

(l)Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  v«ll  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Release  and  Receipt  of  Imported 
Firearms,  Ammunition  and  Implements 
of  War. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  ATF  F  6A 
(5330.3C).  Bureau  of  Alcohol,  Tobacco, 
Firearms  and  Explosives,  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  Other:  Business  or  other 
for-profit,  Not-for-profit  institutions. 
The  data  provided  by  this  information 
collection  request  is  used  by  ATF  to 
determine  if  articles  imported  meet  the 
statutory  and  regulatory  criteria  for 
importation  and  if  the  articles  shown  on 
the  permit  application  have  been 
actually  imported. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  20,000 
respondents  will  complete  a  24-minute 
form. 

(6)  An  estimate  of  the  total  public 
bvirden  (in  hours)  associated  with  the 
collection:  There  are  8,000  estimated 
annual  total  burden  hours  associated 
with  this  collection. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  Policy  and  Planning 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Patrick  Henry 
Building,  Suite  1600,  601  D  Street.  NW., 
Washington,  DC  20530. 

Dated:  October  9,  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  Department  of 
Justice. 
[FR  Doc.  03-26261  Filed  10-15-03;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

action:  30-Day  Notice  of  Iniornidtion 
Collection  Under  Review:  Cost  Recovt-rv 
Regulations.  Communications 
Assistance  for  Law  Enforcement  Act  of 
1994. 

The  Department  of  Justice  (DOJ], 
Federal  Bureau  of  Investigation  has 
submitted  the  following  mformation 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  Volume  68.  Number  127,  page 
39597  on  [uly  2,  2003.  allowing  for  a  60- 
day  comment  peridd. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  Novemher  17,  2003.  This 
process  is  conducted  in  accordance  with 
5CFR  1320.10. 

Written  comments  and.' or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  publir 
burden  and  associated  response  time. 
should  be  directed  to  The  Ofhce  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to 
(2021-395-7285. 

Written  comments  and  suggestions 
from  the  public  and  affected  agen(:ie> 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  ot  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 


use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
eg,,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

( 1)  Tvpp  of  Intnrmution  Collection: 
Reinstatement,  without  change,  of  a 
previouslv  approved  collection  for 
which  approval  has  expired. 

(2)  Title  of  the  Form/Collection:  Cost 
Recovery  Regulations,  Communications 
Assistance  for  Law  Enforcement  Act  of 
1994 

(3)  .■i[,'encv  torm  number,  if  (inv.  and 
the  (ippliriihle  lonipcnient  of  the 
fJepartment  sp(}nsormg  the  collection: 
.None.  Federal  Bureau  of  Investigation. 
United  States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  us  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  None.  This  collection  is 
facilitated  by  the  procedures  whereby 
telecommunications  carriers  can  recover 
the  costs  associated  with  complying 
with  the  Communications  Assistance  for 
Law  Enforcement  Act.  which  went  into 
effect  on  October  25.  1994. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estinjated  for  an  average  respondent  to 
respond/ reply:  The  average  time  burden 
of  the  approximately  3,000  respondents 
to  provide  the  information  requested  is 
approximatelv  four  hours  per 
telecommunications  switch. 

(fi)  An  estimate  of  the  total  public 
burden  Im  hours'  associated  with  the 
collection:  The  total  annual  hour 
burden,  to  provide  the  information 
necessary  to  file  a  claim  under  the  Cost 
Recovery  Regulation,  is  approximately 
46.000  annual  burden  hours. 

If  additional  information  is  required 
contact:  Brenda  E  Dyer,  Deputy 
Clearan(  e  Officer.  United  States 
Department  of  |ustice,  [ustice 
Management  Division.  Policy  and 
Planning  Staff.  Patrick  Henry  Building, 
Suite  1600,  601  D  Street  NW., 
Washington,  DC:  20530. 

Dated:  0(  tuber  10.  ZWli 
Brenda  E.  Dyer, 

Deputy  i'.learanct:  Ufjicer.  Department  ot 

Justice. 

IFR  Doc   U:i-:i6262  Filed  10-15-0,3,  8  45  ami 

BILUNG  CODE  ♦410-02-P 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

action:  30-Day  Notice  of  Information 
Collection  Under  Review:  Flexible 
Deployment  Assistance  Guide. 

The  Department  of  Justice  (DOJ). 
Federal  Bureau  of  Investigation  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  Volume  68.  Number  147.  on 
page  44969  on  July  31.  2003.  allowing 
for  a  60  day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  November  17,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer.  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1 )  Evalu.ite  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
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technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2 )  Title  of  the  form/collection : 
Flexible  Deployment  Assistance  Guide. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 
None.  Federal  Bureau  of  Investigation, 
United  States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  None.  The  Flexible 
Deployment  Assistance  Guide  has  been 
developed  to  assist  the 
telecommunications  industry  in  meeting 
its  obligations  imder  the 
Communications  Assistance  for  Law 
Enforcement  Act  47  U.S.C.  1001-1010 
(1994). 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  The  average  time  burden 
of  the  approximately  5,000  respondents 
to  provide  the  information  requested  is 
approximately  four  hours  and  fifteen 
minutes. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  hour  biu-den 
to  provide  the  information  requested  by 
the  Flexible  Deployment  Assistance 
Guide  is  approximately  21,250  hours. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  Patrick  Henry  Building, 
Suite  1600,  601  D  Street  NW., 
Washington,  DC  20530. 

Dated:  October  10,  2003. 
Brenda  E.  Djrer, 

Deputy  Clearance  Officer,  Department  of 
Justice. 
[FR  Doc.  03-26263  Filed  10-15-03;  8:45  am] 

BILUNG  CODE  4410-a2-l> 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  InformatkMi  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  30-Day  Notice  of  Information 
Collection  Under  Review;  New 


Collection  Semi-Annual  Progress  Report 
for  Grants  to  Encourage  Arrest  Polices 
and  Enforcement  of  Protection  Orders 
Program. 

The  Department  of  Justice.  Office  of 
Justice  Programs,  Office  on  Violence 
Against  Women,  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register,  Volume  68,  Number  147,  page 
44696,  on  July  31,  2003,  allowing  for  a 
60-day  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  November  17,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  conunents  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
biuden  and  associated  response  time, 
should  be  directed  to  The  Of^ce  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to 
(202}-395-7285.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptfons  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 
(1)  Type  of  information  collection: 
New  collection. 


(2)  Title  of  the  form/collection:  Semi- 
Annual  Progress  Report  for  Grants  to 
Encourage  Arrest  Policies  and 
Enforcement  of  Protection  Orders 
Program. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  none.  Office 
on  Violence  Against  Women,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  The  affected  public 
includes  approximately  200  grantees  of 
the  Grants  to  Encoiuage  Arrest  Policies 
and  Enforcement  of  Protection  Orders 
Program  (Arrest  Program)  whose 
eligibility  is  determined  by  statute.  The 
Arrest  Program  was  authorized  through 
the  Violence  Against  Women  Act 
(VAWA)  and  reauthorized  and  amended 
by  the  Violence  Against  Women  Act  of 
2000  (VAWA  2000).  The  Arrest  Program 
promotes  mandatory  or  pro-arrest 
policies  and  encourages  jurisdictions  to 
treat  domestic  violence  as  a  serious 
crime,  establish  coordinated  community 
responses  and  facilitate  the  enforcement 
of  protection  orders.  By  statute,  eligible 
grantees  for  the  Arrest  Program  are 
States,  Indian  tribal  governments.  State 
and  local  courts  including  juvenile 
courts,  tribal  courts,  and  units  of  local 
government.  For  the  purpose  of  the 
Program,  a  unit  of  local  government  is 
any  city,  county,  township,  town, 
borough,  parish,  village,  or  other 
general-purpose  political  subdivision  of 
a  State;  an  Indian  tribe  that  performs 
law  enforcement  functions  as 
determined  by  the  Secretary  of  the 
Interior;  or,  for  the  pmpose  of  assistance 
eligibility,  any  agency  of  the  District  of 
Columbia  government  or  the  United 
States  Government  performing  law 
enforcement  functions  in  and  for  the 
District  of  Columbia,  and  any  Trust 
Territory  of  the  U.S. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  it  will  take 
the  200  respondents  (Arrest  Program 
grantees)  approximately  one  hour  to 
complete  a  semiannual  progress  report. 
The  semiannual  progress  report  is 
divided  into  sections  that  pertain  to  the 
different  types  of  activities  that  grantees 
may  engage  in,  i.e.,  law  enforcement 
agencies,  prosecutors'  offices,  coiuls, 
victim  services  agencies,  etc.  An  Arrest 
Program  grantee  will  be  required  to 
complete  those  sections  of  the  form  that 
pertain  to  their  own  specific  activities. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  estimated  annual 
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hour  burden  to  complete  the  data 
collection  forms  is  400  hours  Two 
hundred  grantees  will  complete  a  form 
twice  a  vear  with  an  estimated 
completion  time  of  one  hour  per  form 
If  additional  information  is  required 
contact:  Ms.  Brenda  E  Over.  Department 
Deputy  Clearance  Officer.  United  States 
Department  of  [ustice.  Policy  and 
Planning  Staff,  [ustice  Management 
Division.  Suite  1600.  601  D  Street,  N\V.. 
Washington.  DC  20530. 

Dated   October  10.  200:3 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer.  United 
States  Department  of  Justice 
(FR  Dot   0  i-26264  Filed  10-15-03;  8:45  am] 

BILLING  CODE  4410-18-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  30-Day  Notice  of  Information 
Collection  Under  Review;  New 
Collection  Semi-Annual  Progress  Report 
for  the  Legal  .Assistance  for  Victims 
Grant  Program. 

The  Department  of  Justice,  Office  of 
Justice  Programs.  Office  nn  Violence 
Against  Women,  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperwork.  Reduction  Act  of 
1995  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register.  Volume  68,  Number  89,  page 
24762,  on  May  8.  2003.  allowing  for  a 
60-dav  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  November  17,  2003.  This 
process  is  conducted  in  accordance  with 
5CFR  1320.10 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especiallv  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer.  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  0MB  via  facsimile  to 
(202)-395-7285.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 


address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performanctf  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
prd(  tical  utilitv: 

(2)  Evaluate  the  accuracv  ot  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 
in(  lulling  the  validitv  of  the 
methodologv  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
claritv  of  the  information  to  he 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  ot  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic  ,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submission  of 
responses. 

Ovenifw  ot  this  inti'rnnition: 

(1)  Tvpe  of  information  t  ollf^ction: 
New  Collection. 

(2)  Thf  title  of  the  form/collection: 
Semi-Anaual  Progress  Report  for  the 
Legal  .Assistance  for  Victims  Grant 
Program. 

(3)  The  agency  form  niunt)er.  if  any. 
and  the  iipplicable  component  of  the 
Department  sponsoring  the  collection: 
There  is  no  agencv  form  number.  The 
component  is  the  Office  on  Violence 
.Against  Women.  Office  of  Justice 
Programs.  United  States  Department  of 
Justice. 

(4)  .effected  public  who  will  he  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  The  affected  public 
includes  the  approximately  200  grantees 
of  the  Legal  Assistance  for  Victims 
Clrant  Program  (LAV  Program)  whose 
eligibilitv  is  determined  by  .statute.  In 
1998.  Congress  appropriated  funding  to 
provide  civil  legal  assistance  to 
domestic  violence  victims  through  a  set- 
aside  under  the  Grants  to  Combat 
Violence  Against  Women,  Public  Law 
105-277.  In  the  Violence  Against 
Women  Act  oT  2000.  (iongress 
statutorily  authorized  the  Legal 
Assistance  for  Victims  Grant  Program 
(LAV  Program).  42  U.S.C.  3796gg-6.  The 
LAV  Program  is  intended  to  increase  the 
availability  of  legal  assistance  necessary 
to  provide  effective  aid  to  victims  of 
domestic  violence,  stalking,  or  sexual 
assault  who  are  seeking  relief  in  legal 
matters  arising  as  a  consequence  of  that 
abuse  or  violence.  The  LAV  Program 
awards  grants  to  law  school  legal 
c:linics.  legal  aid  or  legal  services 
programs,  domestic  violence  victims' 
shelters,  bar  associations,  sexual  assault 
programs,  private  nonprofit  entities,  and 


Indian  tribal  governments.  These  grants 
are  for  providing  direct  legal  services  to 
victims  of  domestic  violence,  sexual 
assault,  and  stalking  in  matters  arising 
from  the  abuse  or  violence  and  for 
providing  enhanced  training  for  lawyers 
representing  these  victims.  The  goal  of 
the  Program  is  to  develop  innovative, 
collaborative  projects  that  provide 
quality  representation  to  victims  of 
domestic  violence,  sexual  assault,  and 
stalking. 

(5)  .4/1  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  it  will 
take  the  approximately  200  respondents 
(LAV  Program  grantees)  approximately 
one  hour  to  complete  a  semi-annual 
progress  report.  The  semi-annual 
progress  report  is  divided  into  sections 
that  pertain  to  the  different  types  of 
activities  that  grantees  may  engage  in 
and  the  different  types  of  grantees  that 
receive  funds.  An  LAV  Program  grantee 
will  only  be  required  to  complete  the 
sections  of  the  form  that  pertain  to  its 
own  specific  activities. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  hour  burden 
to  complete  the  data  collection  forms  is 
400  hours,  that  is  200  grantees 
completing  a  form  twice  a  year  with  an 
estimated  completion  time  for  the  form 
being  one  hour. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Department 
Deputy  Clearance  Officer,  United  States 
Department  of  Justice,  Policy  and 
Planning  Staff,  Justice  Management 
Division,  Suite  1600,  601  D  Street,  NW., 
Washington,  DC  20530,  or  via  facsimile 
at  (202)  514-1590. 

Dated:  October  10.  2003. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer.  United 

States  Department  offustice. 

IFR  Doc.  03-26265  Filed  10-15-03;  8:45  amj 

BILLING  CODE  4410-18-P 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

Proposed  Collection,  Comment 
Request,  of  IMLS  Funded  Digital 
Collections  and  Content— Collection 
Registry 

agency:  Institute  of  Museum  and 
Library  Services,  NFAH. 
ACTION:  Notice. 

SUMMARY:  The  Institute  of  Museimi  and 
Library  Services  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens,  conducts  a 
preclearance  consultation  program  to 
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provide  the  general  public  and  federal 
agencies  wiA  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3508(2)(A)).  This  program  helps 
to  ensure  that  requested  data  can  be 
provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently  the  Institute  of  Museimi  and 
Library  Services  is  soliciting  comments 
concerning  the  proposed  study  of  IMLS 
Funded  Digital  Collections  and  Content. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  individual  listed  below 
in  the  ADDRESSES  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
December  15,  2003. 

IMLS  is  particidarly  interested  in 
comments  that  help  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciiracy  of  ihe 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submissions  of  responses. 
ADDRESSES:  Send  comments  to:  Martha 
Crawley,  Senior  Program  Officer, 
Institute  of  Museum  and  Library 
Services,  1100  Pennsylvania  Ave.,  NW., 
Room  802,  Washington,  DC  20506.  Ms. 
Crawley  can  be  reached  on  Telephone: 
(202)  606-5513.  Fax:  (202)  606-1077  or 
by  e-mail  at  mcrawley@imls.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Institute  of  Museum  and  Library 
Services  is  an  independent  Federal 
grant-making  agency  authorized  by  the 
Museum  and  Library  Services  Act,  Pub. 
L.  104-208.  The  IMLS  provides  a  variety 
of  grant  programs  to  assist  the  nation's 
museums  and  libraries  in  improving 


their  operations  and  enhancing  their 
services  to  the  public.  Museums  and 
libraries  of  all  sizes  and  types  may 
receive  support  from  IMLS  programs.  In 
the  National  Leadership  Grant  Program, 
IMLS  funds  the  digitization  of  library 
and  museum  collections.  This  study  is 
to  determine  the  feasibility  of  using  the 
Open  Archives  Initiative  (OAI)  metadata 
harvesting  protocol  to  aggregate  and 
provide  integrated  item-level  search 
access  to  the  collections  that  Institute  of 
Museum  and  Library  Services  funding 
has  helped  td  digitize  through  the 
National  Leadership  Grant  program  and 
to  create  a  collection  level  registry  of 
those  collections. 

Agency:  Institute  of  Museum  and 
Library  Services. 

Title:  Study  of  IMLS  Funded  Digital 
Collections  and  Content. 

OMB  Number:  n/a. 

Agency  Number:  3137. 

Affected  Public:  Museums  and 
Libraries  that  created  digital  collections 
with  IMLS  funding. 

Number  of  Respondents:  All 
institutions  that  digitize  collections 
with  IMLS  National  Leadership  Grant 
Fimds. 

Frequency:  One  time. 

Estimated  time  per  respondent:  30 
minutes. 

Estimated  cost  per  respondent:  $12.50 
(30  minutes  x  $25  hour). 

Total  Burden  Hours:  77  hours  (94 
respondents  plus  about  60  from  2003, 
2004,  2005  grants). 

Total  annualized  capital/startup 
costs:  Zero. 

Total  annual  costs:  $962.50. 

Contact:  Mamie  Bittner,  Director  of 
Public  cmd  Legislative  Affairs,  Institute 
of  Museum  and  Library  Services,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  telephone  (202) 
606-4648. 

Dated:  October  9,  2003. 
Mamie  Bittner, 

Director  of  Public  and  Legislative  Affairs. 
[FR  Doc.  03-26180  Filed  10-15-03;  8;45  am] 

BILUNG  CODE  7036-01 -M 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

Proposed  Collection,  Comment 
Request,  of  IMLS  Funded  Digital 
Collections  and  Content — Focus 
Groups 

AGENCY:  Institute  of  Museum  and 
Library  Services,  NFAH. 
ACTION:  Notice. 

SUMMARY:  The  Institute  of  Museum  and 
Library  Services  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 


respondent  burdens,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/ or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3508(2)(A)).  This  program  helps 
to  ensure  that  requested  data  can  be 
provided  in  the  desired  format, 
reporting  biuden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently  the  Institute  of  Museum  and 
Library  Services  is  soliciting  comments 
concerning  the  proposed  study  of  IMLS 
Funded  Digital  Collections  and  Content. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  individual  listed  below 
in  the  ADDRESSES  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
December  15,  2003. 

IMLS  is  particularly  interested  in 
comments  that  help  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submissions  of  responses. 
ADDRESSES:  Send  comments  to:  Martha 
Crawley.  Senior  Program  Officer, 
Institute  of  Museum  and  Library 
Services,  1100  Pennsylvania  Ave.,  NW.. 
Room  802,  Wajhington,  DC  20506.  Ms. 
Crawlev  can  be  reached  on  telephone: 
(202)  606-5513.  Fax:  (202)  606-1077  or 
by  e-mail  at  mcrawley^imls.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Institute  of  Museum  and  Library- 
Services  is  an  independent  Federal 
grant-making  agency  authorized  by  the 
Museum  and  Libran'  Ser\'ices  Act. 
Public  Law  104-208.  The  IMLS 
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provides  a  variety  of  grant  programs  to 
assist  the  nation's  museums  and 
Hbraries  in  improving  their  operations 
and  enhancing  their  services  to  the 
pubUc.  Museums  and  libraries  of  all 
sizes  and  types  may  receive  support 
from  IMLS  programs  In  the  National 
Leadership  Grant  program,  IMLS  funds 
the  digitization  of  library  and  museum 
collections.  This  study  is  to  determine 
the  feasibility  of  using  the  Open 
.\rchives  Initiative  (OAI)  metadata 
harvesting  protocol  to  aggregate  and 
provide  integrated  item-level  search 
access  to  the  collections  that  Institute  of 
Museum  and  Library  Ser\'ices  funding 
has  helped  to  digitize  through  the 
National  Leadership  Grant  program  and 
to  create  a  collection  level  registry  of 
those  collections. 

Agency:  Institute  of  Museum  and 
Library  Services. 

Title:  Study  of  IMLS  Funded  Digital 
Collections  and  Content— Focus  (Groups. 
OMB  \ umber  n/a. 
Agencv  Sumber  3137 
Affected  Public:  Museums  and 
Libraries  that  created  digital  collections 
with  IMI^  funding. 

\umber  of  Respondents:  24 
imaximum  two  focus  groups  with  12 
participants  each). 
Frequency:  Once. 
Estimated  time  per  respondent  2 
hours. 

Estimated  cost  per  respondent:  S50  (2 
X  S25  per  hour) 

Total  Burden  Hours:  48  hours. 
Total  Annualized  capital/startup 
costs:  Zero. 

Total  Annual  costs:  $1200  (48  x  $25 
per  hour  =  $1200) 

Contact:  Rebecca  Danvers.  Director  of 
Researt:h  and  Technology,  Institute  of 
Museum  and  Library  .Services,  1100 
Pennsvlvania  Avenue.  N\V,. 
Washington.  DC  20506.  telephone  (202) 
60&-2478. 

Mamie  Bittner. 

Director  of  Publir  and  Legislative  Affairs. 
[FR  Doc.  03-26181  Filed  10-15-03;  8:45  am] 
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^^  

42  use.  1861  et  seq  This 
determination  follows  consultation  with 
the  Committee  Management  Secretariat, 
General  Services  Administration. 

Name  of  Ciommittee:  EarthScope 
Science  and  Education  Advisory 
Committee  (#16638) 

Purpose:  Provid;^  advice  ajid 
recommendations  to  the  National 
Science  Foundation  concerning  support 
for  resean;h.  education  and  outreach  in 
the  EarthScope  program.  The  committee 
will:  review  and  advise  on  the  impact  of 
research  and  facilitv  support  programs 
in  the  disciplines  and  fields 
encompassed  by  the  EarthScope 
program;  advise  on  program 
management,  overall  program  balance, 
diversity  and  other  aspects  of  program 
performance;  and  advi.se  as  to  the 
impact  of  overall  NSF-wide  policies  on 
tht'  EarthScope  facility  and  community. 

Responsible  NSF  Official:  lames 
VVhitcomb.  Division  of  Earth  Sciences, 
Nati(mal  Science  Foundaticm,  4201 
Wilson  Boulevard,  Room  995, 
Arlington,  VA  22230.  Telephone;  (703) 
292-8550 

Dated:  ()<  toher  •^.  2003 
Susanne  Bolton. 
Contiuittrf  Mantiiienifnt  ( )ft"  er. 
[FR  Due.  03-26094  Filed  10-15-03.  8:45  am] 
BILUNG  CODE  7555-01-*! 


NATIONAL  SCIENCE  FOUNDATION 
Committee  Management 
Notice  of  Establishment 

The  Deputy  Director  of  the  National 
Science  Foundation  has  determined  that 
the  establishment  of  the  Earthscope 
Science  and  Education  Advisory- 
Committee  is  necessary  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
National  Science  Foundation  (NSF),  by 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Education  and 
Human  Resources;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Same:  Advisory  Committee  for 
Education  and  Human  Resources 
(#1119). 

Date  8-  Time:  November  f,,  8:30  a.m.- 
6  p.m.;  November  6,  8:30  a.m. -3  p.m. 

Place:  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

Tvpe  of  Meeting:  Open. 

Contact  Person:  Sheila  R.  Tyndell, 
Staff  Assistant,  Directorate  for 
Education  and  Human  Resources, 
National  Science  Foundation.  4201 
Wilson  Boulevard.  Room  805. 
Arlington.  VA  22230,  703-292-8601. 

Summary  Minutes:  May  be  obtained 
from  contact  person  listed  above. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  NSF  support  for  Education 
and  Human  Resources. 

Agenda:  Discussion  of  FY  2003 
programs  of  the  Directorate  for 


Education  and  Human  Resources  and 
planning  for  future  activities. 

Dated:  October  9,  2003, 
Susanne  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  03-26096  Filed  10-15-03;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Geosciences; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory-  Committee  for 
Geosciences  (1755). 

Dates:  November  12-14,  2003. 

Time:  1:30-5:30  p.m.,  Wednesday. 
November  12.  2003;  8:30  a.m.-5:30 
p.m.,  Thursday.  November  13.  2003; 
8:30  a.m. -2:30  p.m.  Friday.  November 
14.  2003. 

Place:  National  Science  Foundation, 
4200  Wilson  Boulevard.  Room  1235, 
Arlington.  VA  22230. 

Tvpe  of  Meeting:  Open. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Thomas  Spence,  Directorate  for 
Geosciences.  National  Science 
Foundation.  Suite  705.  4210  Wilson 
Boulevard.  Arlington.  Virginia  22230. 
Phone  703-292-8500. 

Minutes:  May  be  obtained  from  the 
contact  person  listed  above. 

Purpose  of  Meeting:  To  provide 
advice,  recommendations,  and  oversight 
concerning  support  for  research, 
education,  and  human  resources 
development  in  the  geosciences. 

Agenda:  Day  1:  Cyberinfrastructure 
Subcommittee  Meeting,  Directorate 
activities  and  plans.  Day  2:  Division 
Subcommittee  Meetings.  Directorate 
initiatives.  Day  3:  Committee  of  Visitors 
report.  Sensors  and  Sensor  Networks. 
Intersessional  activities. 

Dated:  October  9,  2003, 
Susanne  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  03-26095  Filed  10-15-03;  8:45  am] 

BILLING  CODE  7555-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

Dominion  Nuclear  North  Anna,  LLC; 
Notice  of  Receipt  and  Availability  of 
Application  for  Early  Site  Permit  for  the 
North  Anna  ESP  Site 

On  September  25,  2003,  the  Nuclear 
Regulatory  Commission  (NRC,  the 
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Commission]  received  an  application 
from  Dominion  Nuclear  North  Anna, 
LLC  dated  September  25.  2003.  filed 
pursuant  to  section  103  of  the  Atomic 
Energy  Act  and  10  CFR  part  52.  for  an 
early  site  permit  (ESP)  for  a  location  in 
central  Virginia  (near  Mineral,  Virginia) 
identified  as  the  North  Anna  ESP  site. 

An  applicant  may  seek  an  early  site 
permit  in  accordance  with  subpart  A  of 
10  CFR  part  52  separate  from  the  filing 
of  an  application  for  a  construction 
permit  (CP)  or  combined  license  (COL) 
for  a  nuclear  power  facility.  The  ESP 
process  allows  resolution  of  issues 
relating  to  siting.  At  any  time  during  the 
period  of  an  ESP  (up  to  20  years),  the 
permit  holder  may  reference  the  permit 
in  an  application  for  a  CP  or  COL. 

Subsequent  Federal  Register  notices 
will  address  the  acceptabifity  of  the 
tendered  ESP  application  for  docketing 
and  provisions  for  participation  of  the 
public  and  other  parties  in  the  ESP 
review  process. 

A  copy  of  the  application  is  available 
for  public  inspection  at  the 
Conmiission's  Public  Document  Room 
(PDR).  located  at  One  White  Flint  North, 
1 1555  Rockville  Pike  (first  floor), 
Rockville,  Maryland  and  via  the 
Agencywide  Docimients  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc  .gov/reading-rm/adams.html. 
The  accession  number  for  the 
application  is  ML032731517.  Future 
publicly  available  docimients  related  to 
the  application  will  also  be  posted  in 
ADAMS.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encoimter 
problems  in  accessing  the  documents 
located  in  ADAMS  should  contact  the 
NRC  Public  Document  Room  staff  by 
telephone  at  1-800-397-4209  or  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 

The  application  is  also  available  to 
local  residents  at  the  Louisa  County 
Library,  near  Mineral,  Virginia,  and  it 
will  be  available  on  the  NRC  Web  page 
at  http://www.nic.gov/Teactors/new- 
licensing/license-reviews/esp.html. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  October,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Michael  L.  Scott, 

Senior  Project  Manager,  New,  Research  and 
Test  Reactors  Program,  Division  of  Regulatory 
Improvement  Programs.  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  03-26139  FUed  10-15-03;  8:45  am] 

BILUNG  CODE  759(H)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Procedures  for  Meetings 

Background 

This  notice  describes  procedures  to  be 
followed  with  respect  to  meetings 
conducted  pursuant  to  the  Federal 
Advisory  Conmiittee  Act  by  the  Nuclear 
Regulatory  Commission's  (NRC's) 
■Advisory  Committee  on  Nuclear  Waste 
(ACNW).  These  procedures  are  set  forth 
so  that  they  may  be  incorporated  by 
reference  in  future  notices  for 
individual  meetings. 

The  ACNW  advises  the  NRC  on 
technical  issues  related  to  nuclear 
materials  and  waste  management.  The 
bases  of  ACNW  reviews  include  10  CFR 
parts  20,  60,  61,  63,  70,  71,  and  72  and 
other  applicable  regulations  and 
legislative  mandates,  such  as  the 
Nuclear  Waste  Policy  Act  as  amended, 
the  Low-Level  Radioactive  Waste  Policy 
Act  and  amendments,  and  the  Uranium 
Mill  Tailings  Radiation  Control  Act,  as 
amended.  The  Committee's  reports 
become  a  part  of  the  public  record. 

The  ACNW  meetings  are  normally 
open  to  the  public  and  provide 
opportunities  for  oral  or  vmtten 
statements  from  members  of  the  public 
to  be  considered  as  part  of  the 
Conunittee's  information  gathering 
process.  The  meetings  are  not 
adjudicatory  hearings  such  as  those 
conducted  by  the  NRC's  Atomic  Safety 
and  Licensing  Board  Panel  as  part  of  ihe 
Commission's  licensing  process.  ACNW 
meetings  are  conducted  in  accordance 
with  the  Federal  Advisory  Committee 
Act. 

General  Rules  Regarding  ACNW 
Meetings 

An  agenda  is  published  in  the  Federal 
Register  for  each  full  Conmiittee 
meeting  and  is  available  on  the  Internet 
at  http://www.nrc.gov/ACRSACNW. 
There  may  be  a  need  to  make  changes 
to  the  agenda  to  facilitate  the  conduct  of 
the  meeting.  The  Chairman  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  a  manner  that,  in  his/her 
judgment,  will  facilitate  the  orderly 
conduct  of  business,  including  making 
provisions  to  continue  the  discussion  of 
matters  not  completed  on  the  scheduled 
day  during  another  meeting.  Persons 
planning  to  attend  a  meeting  may 
contact  the  Designated  Federal  Official 
(DFO)  specified  in  the  individual 
Federal  Register  notice  prior  to  the 
meeting  to  be  advised  of  any  changes  to 
the  agenda  that  may  have  occurred. 


The  following  requirements  shall 
apply  to  public  participation  in  ACNW 
meetings: 

(a)  Persons  who  plan  to  make  oral 
statements  and/or  submit  written 
comments  at  the  meeting  should 
provide  35  copies  to  the  DFO  at  the 
beginning  of  the  meeting.  Persons  who 
cannot  attend  the  meeting  but  wishing 
to  submit  written  comments  regarding 
the  agenda  items  may  do  so  by  sending 
a  readily  reproducible  copy  addressed 
to  the  DFO  specified  in  the  Federal 
Register  notice  for  the  individual 
meeting  in  care  of  the  Advisory 
Committee  on  Nuclear  Waste,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 
Comments  should  be  in  the  possession 
of  the  DFO  prior  to  the  meeting  to  allow 
time  for  reproduction  and  distribution. 
Comments  should  be  limited  to  topics 
being  considered  by  the  Committee. 

(b)  Persons  desiring  to  make  oral 
statements  at  the  meeting  should  make 
a  request  to  do  so  to  the  DFO.  If 
possible,  the  request  should  be  made 
five  days  before  the  meeting,  identifying 
the  topics  to  be  discussed  and  the 
amoimt  of  time  needed  for  presentation 
so  that  orderly  arrangements  can  be 
made.  The  Committee  will  hear  oral 
statements  on  topics  being  reviewed  at 
an  appropriate  time  during  the  meeting 
as  scheduled  by  the  Chairman. 

(c)  Information  regarding  topics  to  be 
discussed,  changes  to  the  agenda, 
whether  the  meeting  has  been  canceled 
or  rescheduled,  and  the  time  allotted  to 
present  oral  statements  can  be  obtained 
by  contacting  the  DFO  specified  in  the 
individual  Federal  Register  notice. 

(d)  The  use  of  still,  motion  picture, 
and  television  cameras  will  be 
permitted  at  the  discretion  of  the 
Chairman  and  subject  to  the  condition 
that  the  physical  installation  and 
presence  of  such  equipment  will  not 
interfere  with  the  conduct  of  the 
meeting.  The  DFO  will  have  to  be 
notified  prior  to  the  meeting  and  will 
authorize  the  installation  or  use  of  such 
equipment  after  consultation  with  the 
Chairman.  The  use  of  such  equipment 
will  be  restricted  as  is  necessary  to 
protect  proprietary  or  privileged 
information  that  may  be  in  documents, 
folders,  etc.,  in  the  meeting  room. 
Electronic  recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  that  are  open  to  the  public. 

(e)  A  transcript  is  kept  for  certain 
open  portions  of  the  meeting  and  will  be 
available  in  the  NRC  Public  Document 
Room  (PDR).  One  White  Flint  North, 
Room  0-1F21, 11555  Rockville  Pike. 
Rockville.  MD  20852-2738.  ACNW 
meeting  agenda,  transcripts,  and  letter 
reports  are  available  through  the  NRC 
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Public  Document  Room  at  pdr@nrc.gov. 
bv  calling  the  PDR  at  1-800-394-4209. 
or  from  the  Publicly  Available  Records 
System  (PARS)  component  of  NRCs 
document  system  (ADAMS)  which  is 
accessible  from  the  N'RC.  Web  site  at 
http:'/\\■\^^y  nrc.gov/reading-nn/ 
adnms  html  or  http://i\-v\'w  nrc.gov/ 
rvading-rm/dor-collections/.  A  copy  of 
the  certified  minutes  of  the  meeting  will 
be  available  at  the  same  location  up  to 
three  months  following  the  meeting. 
Copies  mav  be  obtained  upon  pa\-ment 
of  appropriate  reproduction  charges 

(f)  Video  teleconferencing  service  is 
available  for  observing  open  sessions  of 
some  ACNW  meetings.  Those  wishing 
to  use  this  service  for  observing  ACNW 
meetings  should  contact  Mr.  Theron 
Brown.  ACNW  Audio  Visual 
Technician.  (301-415-8066)  between 
7:30  a.m  and  3:45  p.m.  eastern  time  at 
least  10  days  before  the  meeting  to 
ensure  the  availability  of  this  service. 
Individuals  or  organizations  requesting 
this  service  will  be  responsible  for 
telephone  line  charges  and  for  providing 
the  equipment  and  facilities  that  they 
use  to  establish  the  video 
telet:onferencing  link.  The  availability  of 
video  teleconferencing  services  is  not 
guaranteed 

ACNW  Working  Group  Meetings 

From  time  to  time  the  ACNW  may 
sponsor  an  in-depth  meeting  on  a 
specific  technical  issue  to  understand 
staff  expectations  and  review  work,  in 
progress.  Such  meetings  are  called 
Working  Group  meetings.  These 
Working  Group  meetings  will  also  be 
conducted  in  accordance  with  these 
procedures  noted  above  for  the  AC^NW 
meeting,  as  appropriate.  When  Working 
Group  meetings  are  held  at  locations 
other  than  at  NRC  facilities, 
reproduction  facilities  may  not  be 
available  at  a  reasonable  cost. 
Accordingly.  25  additional  copies  of  the 
materials  to  be  used  during  the  meeting 
should  be  provided  for  distribution  at 
such  meetings. 

Special  Provisions  When  Proprietary 
Sessions  Are  To  Be  Held 

If  it  is  necessarv'  to  hold  closed 
sessions  for  the  purpose  of  discussing 
matters  involving  proprietar\- 
information,  persons  with  agreements 
permitting  access  to  such  information 
may  attend  those  portions  of  the  ACNW 
meetings  where  this  material  is  being 
discussed  upon  confirmation  that  such 
agreements  are  effective  and  related  to 
the  material  being  discussed. 

The  DFO  should  be  informed  of  such 
an  agreement  at  least  five  working  days 
prior  to  the  meeting  so  that  it  can  be 
confirmed,  and  a  determination  can  be 


made  regarding  the  applicability  of  the 
agreement  to  the  material  that  will  be 
discussed  during  the  meeting.  The 
minimum  information  provided  should 
include  information  regarding  the  date 
of  the  agreement,  the  scope  of  material 
inc:luded  in  the  agreement,  the  project 
or  projects  involved,  and  the  names  and 
titles  of  the  persons  signing  the 
agreement.  .Additional  information  may 
be  requested  to  identify  the  specific 
agreement  involved.  A  copy  of  the 
e.xecuted  agreement  should  be  provided 
to  the  DFO  prior  to  the  beginning  of  the 
meeting  for  admittance  to  the  closed 
session. 

Dated:  October  9.  2003. 
Andrew  L.  Bates, 

Advison-  Lonimittff^  Managftvent  Officer. 
[VK  Dor.  0:^-261.1.5  Filed  10-15-03.  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Procedures  for  Meetings 

Background 

This  notice  describes  procedures  to  be 

followed  with  respect  to  meetings 
conducted  by  the  Nuclear  Regulatory 
Commission's  (NRCs)  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  pursuant  to  the  Federal 
Advisory  Committee  .Act  (FACA).  These 
procedures  are  set  forth  so  that  they  may 
be  incorporated  bv  reference  in  future 
notices  for  individual  meetings. 

The  ACRS  is  a  statutory  group 
established  by  Congress  to  review  and 
report  on  nuclear  safetv  matters  and 
applications  for  the  licensing  of  nuclear 
facilities.  The  Committee's  reports 
become  a  part  of  the  public  record. 

The  ACRS  meetings  are  conducted  in 
accordance  with  FACA;  they  are 
normallv  open  to  the  public  and  provide 
opportunities  for  oral  or  written 
statements  from  members  of  the  public 
to  be  considered  as  part  of  the 
Committees  information  gathering 
process.  ACRS  reviews  do  not  normally 
encompass  matters  pertaining  to 
environmental  impacts  other  than  those 
related  to  radiological  safety. 

The  ACRS  meetings  are  not 
adjudicator^'  hearings  such  as  those 
conducted  by  the  NRCs  Atomic  Safety 
and  Licensing  Board  Panel  as  part  of  the 
Commission's  licensing  process. 

General  Rules  Regarding  ACRS 
Meetings 

An  agenda  is  published  in  the  Federal 
Register  for  each  full  Committee 
meeting.  There  may  be  a  need  to  make 


changes  to  the  agenda  to  facilitate  the 
conduct  of  the  meeting.  The  Chairman 
of  the  Committee  is  empowered  to 
conduct  the  meeting  in  a  manner  that, 
in  his/her  judgment,  will  facilitate  the 
orderly  conduct  of  business,  including 
making  provisions  to  continue  the 
discussion  of  matters  not  completed  on 
the  scheduled  day  on  another  meeting 
day.  Persons  planning  to  attend  the 
meeting  mav  contact  the  Designated 
Federal  Official  (DFO)  specified  in  the 
Federal  Register  notice  prior  to  the 
meeting  to  be  advised  of  any  changes  to 
the  agenda  that  may  have  occurred. 
The  following  requirements  shall 
applv  to  public  participation  in  ACRS 
full  Committee  meetings: 

(a)  Persons  who  plan  to  make  oral 
statements  and/or  submit  written 
comments  at  the  meeting  should 
provide  35  copies  to  the  DFO  at  the 
beginning  of  the  meeting.  Persons  who 
cannot  attend  the  meeting  but  wishing 
to  submit  written  comments  regarding 
the  agenda  items  may  do  so  by  sending 
a  readily  reproducible  copy  addressed 
to  the  DFO  specified  in  the  Federal 
Register  notice,  care  of  the  Advisory 
Committee  on  Reactor  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001. 
Comments  should  be  limited  to  items 
being  considered  by  the  Committee. 
Comments  should  be  in  the  possession 
of  the  DFO  prior  to  the  meeting  to  allow 
time  for  reproduction  arid  distribution. 

(b)  Persons  desiring  to  make  oral 
statements  at  the  meeting  should  make 
a  request  to  do  so  to  the  DFO.  If 
possible,  the  request  should  be  made 
five  days  before  the  meeting,  identifying 
the  topics  to  be  discussed  and  the 
amount  of  time  needed  for  presentation 
so  that  orderly  arrangements  can  be 
made.  The  Committee  will  hear  oral 
statements  on  topics  being  reviewed  at 
an  appropriate  time  during  the  meeting 
as  scheduled  by  the  Chairman. 

(c)  Information  regarding  topics  to  be 
discussed,  changes  to  the  agenda, 
whether  the  meeting  has  been  canceled 
or  rescheduled,  and  the  time  allotted  to 
present  oral  statements  can  be  obtained 
by  contacting  the  DFO. 

'  (d)  The  use  of  still,  motion  picture, 
and  television  cameras  will  be 
permitted  at  thf  discretion  of  the 
Chairman  and  subject  to  the  condition 
that  the  physical  installation  and 
presence  of  such  equipment  will  not 
interfere  with  the  conduct  of  the 
meeting.  The  DFO  will  have  to  be 
notified  prior  to  the  meeting  and  will 
authorize  the  installation  or  use  of  such 
equipment  after  consultation  with  the 
Chairman.  The  use  of  such  equipment 
will  be  restricted  as  is  necessary  to 
protect  proprietary  or  privileged 
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information  that  may  be  in  docimiefits, 
folders,  etc.,  in  the  meeting  room. 
Electronic  recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  that  are  open  to  the  public. 

(e)  A  transcript  is  kept  for  certain 
open  portions  of  the  meeting  and  will  be 
available  in  the  NRC  Public  Document 
Room  (PDR).  One  White  Flint  North, 
Room  O-lFZl,  11555  Rockville  Pike, 
Rockville,  MD  20852-2738.  ACRS 
meeting  agenda,  transcripts,  and  letter 
reports  are  available  through  the  NRC 
Public  Document  Room  at  pdr@nrc.gov, 
by  calling  the  PDR  at  1-800-394-4209, 
or  from  the  Publicly  Available  Records 
System  (PARS)  component  of  NRC's 
document  system  (ADAMS)  which  is 
accessible  from  the  NRC  Web  site  at 
http://www.nrc.gov/readmg-rm/ 
adams.html  or  http://www.nrc.gov/ 
reading-rm/doc-collections/.  A  copy  of 
the  certified  minutes  of  the  meeting  will 
be  available  at  the  same  location  up  to 
three  months  following  the  meeting. 
Copies  may  be  obtained  upon  payment 
of  appropriate  reproduction  charges. 

(f)  Video  teleconferencing  service  is 
available  for  observing  open  sessions  of 
ACRS  meetings.  Those  wishing  to  use 
this  service  for  observing  ACRS 
meetings  should  contact  Mr.  Theron 
Browm,  ACRS  Audio  Visual  Technician, 
(301-415-8066)  between  7:30  a.m.  and 
3:45  p.m.  eastern  time  at  least  10  days 
before  the  meeting  to  ensure  the 
availability  of  this  service.  Individuals 
or  organizations  requesting  this  service 
will  be  responsible  for  telephone  line 
charges  and  for  providing  the 
equipment  and  facilities  that  they  use  to 
establish  the  video  teleconferencing 
link.  The  availability  of  video 
teleconferencing  services  is  not 
guaranteed. 

ACRS  Subcommittee  Meetings 

In  accordance  with  the  revised  FACA, 
the  agency  is  no  longer  required  to 
apply  the  FACA  requirements  to 
meetings  conducted  by  the 
Subcommittees  of  the  NRC  Advisory 
Committees,  if  the  Subcommittee's 
recommendations  would  be 
independently  reviewed  by  its  parent 
Committee. 

The  ACRS,  however,  chose  to  conduct 
its  Subcommittee  meetings  in 
accordance  with  the  above  procedures 
noted  above  for  ACRS  meetings,  as 
appropriate,  to  facilitate  public 
participation,  and  to  provide  a  forum  to 
stakeholders  to  express  their  views  on 
regulatory  matters  being  considered  by 
the  ACRS.  When  Subconunittee 
meetings  are  held  at  locations  other  than 
at  NRC  facilities,  reproduction  facilities 
may  not  be  available  at  a  reasonable 
cost.  Accordingly,  25  additional  copies 


of  the  materials  to  be  used  during  the 
meeting  should  be  provided  for 
distribution  at  such  meetings. 

Special  Provisions  When  Proprietary 
Sessions  Are  To  Be  Held 

If  it  is  necessary  to  hold  closed 
sessions  for  the  purpose  of  discussing 
matters  involving  proprietary 
information,  persons  with  agreements 
permitting  access  to  such  information 
may  attend  those  portions  of  the  ACRS 
meetings  where  this  material  is  being 
discussed  upon  confirmation  that  such 
agreements  are  effective  and  related  to 
the  material  being  discussed. 

The  DFO  should  be  informed  of  such 
an  agreement  at  least  five  working  days 
prior  to  the  meeting  so  that  it  can  be 
confirmed,  and  a  determination  can  be 
made  regarding  the  applicability  of  the 
agreement  to  the  material  that  will  be 
discussed  during  the  meeting.  The 
minimum  information  provided  should 
include  information  regarding  the  date 
of  the  agreement,  the  scope  of  material 
included  in  the  agreement,  the  project 
or  projects  involved,  and  the  names  and 
titles  of  the  persons  signing  the 
agreement.  Additional  information  may 
be  requested  to  identify  the  specific 
agreement  involved.  A  copy  of  the 
executed  agreement  should  be  provided 
to  the  DFO  prior  to  the  beginning  of  the 
meeting  for  admittance  to  the  closed 
session. 

Dated:  October  9,  2003. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  03-26136  Filed  10-15-03:  8:45  am] 
BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
(NRC)  has  issued  a  revision  of  a  guide 
in  its  Regulatory  Guide  Series.  This 
series  has  been  developed  to  describe 
and  make  available  to  the  public  such 
information  as  methods  acceptable  to 
the  NRC  staff  for  implementing  specific 
parts  of  the  NRC's  regulations, 
techniques  used  by  the  staff  in  its 
review  of  applications  for  permits  and 
licenses,  and  data  needed  by  the  NRC 
staff  in  its  review  of  applications  for 
permits  and  licenses. 

Revision  1  of  Regulatory  Guide  1.159, 
"Assuring  the  Availability  of  Funds  for 
Decommissioning  Nuclear  Reactors,  " 
provides  guidance  to  licensees  and 
applicants  of  nuclear  power,  research, 
and  test  reactors  concerning  methods 
acceptable  to  the  NRC  staff  for 


complying  with  requirements  in  the 
rules  regarding  the  amount  of  funds  for 
decommissioning.  It  also  provides 
guidance  on  the  content  and  form  of  the 
financial  assurance  mechanisms  in 
those  rule  amendments. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Directives  Branch.  Division  of 
Administrative  Services.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington  DC  20555. 
Questions  on  the  content  of  this  guide 
mav  be  directed  to  Mr.  B.J.  Richter. 
(301)  415-1978;  e-mail  BJR@NRC.GOV. 

Regulatory  guides  are  available  for 
inspection  or  downloading  at  the  NRC's 
Web  site  at  http://v\'wvi'. nrc.gov  under 
Regulatory  Guides  and  in  NRC's 
Electronic  Reading  Room  (ADAMS 
System)  at  the  same  site.  Single  copies 
of  regulatory  guides  may  be  obtained 
free  of  charge  by  writing  the 
Reproduction  and  Distribution  Ser\'ices 
Section,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001,  or  by  fax  to  (301)  415-2289,  or  bv 
e-mail  to  DISTRIBUTION@NRC.GOV.  ' 
Issued  guides  may  also  be  purchased 
from  the  National  Technical  Information 
Service  (NTIS)  on  a  standing  order 
basis.  Details  on  this  service  may  be 
obtained  by  writing  NTIS  at  5285  Port 
Royal  Road,  Springfield,  VA  22161; 
telephone  1-800-553-6847;  http:// 
www.ntis.gov/.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them.  (5  U.S.C.  552(a)) 

Dated  at  Rockville.  MD,  this  2nd  day  of 
October.  2003. 

For  the  Nuclear  Regulator}'  Commission. 
Ashok  C.  Thadani, 
Director,  Office  of  Nuclear  Regulatory 
Research. 
|FR  Doc.  03-26138  Filed  10-15-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8989] 

Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  impact  for  Exemption  From 
Certain  NRC  Licensing  Requirements 
for  Special  Nuclear  Material  for 
Envirocare  of  Utah,  Inc. 

I  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  Order  pursuant  to 
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Section  274f  of  the  Atomic  Energ\-  Act 
that  would  modify  an  Order  transmitted 
to  Envirocare  of  Utah.  Inc.  (Envirocare). 
The  original  Order  was  published  in  the 
Federal  Register  on  May  21.  1999  (64 
FR  27826).  The  1999  Order  exempted 
Envirocare  from  certain  NRC  regulations 
and  permitted  Envirocare.  under 
specified  conditions,  to  possess  waste 
containing  special  nuclear  material 
(SNM).  in  greater  quantities  than 
specified  m  10  CFR  part  150.  at 
Envirocare's  low-level  waste  (LLW) 
disposal  facility  located  in  Clive.  Utah, 
without  obtaining  an  NRC  license 
pursuant  to  10  CFR  part  70.  At  the 
request  of  Envirocare.  the  Order  was 
subsequently  modified  on  January  30. 
2003.  and  published  in  the  Federal 
Register  on  February  13.  2003  (68  FR 
7399). 

Envirocare  is  licensed  by  the  State  of 
Utah,  an  NRC  Agreement  State,  under  a 

10  CFR  part  61  equivalent  license  for 
the  disposal  of  LLW.  Envirocare  is  also 
licensed  bv  Utah  to  dispose  of  mixed- 
radioactive  and  hazardous  waste.  In 
addition,  Envirocare  has  an  NRC  license 
(SMC-1559)  to  dispose  of  waste 
containing  ll(e)2  byproduct  material. 

In  a  letter  dated  July  8.  2003. 
Envirocare  requested  that  the  lanuary 
2003  Order  be  amended  as  discussed 
below.  Staffs  safety  analysis  for  the 
revisions  to  the  January  2003  Order  is 
discussed  in  the  companion  Safety 
Evaluation  Report  (SER). 

11  Environmental  Assessment  |EA) 
Identification  of  Proposed  Action 

Envirocare  proposes  that  NRC  amend 
the  lanuary  2003  Order  to:  (1)  Modify 
the  table  in  Condition  1  to  a  criticalitv 
basis  for  uranium-233  and  plutonium 
isotopes,  and  revise  the  concentration 
limits  for  uranium  and  plutonium  to 
include  limits  for  waste  without 
magnesium  oxide:  (2)  modify  the  units 
of  the  table  from  pCi  of  SNM  per  gram 
of  waste  material  to  gram  of  SNM  per 
gram  of  waste  material:  and  (3)  revise 
the  language  of  C!ondition  5  to  be 
consistent  with  the  revised  units  in  the 
table. 

Seed  for  the  Proposed  Action 

The  table  in  Condition  1  of  the 
lanuarv  2003  Order  prescribes 
concentration  limits  that  are  based  on 
Class  A  low-level  radioactive  waste 
limits  rather  than  a  criticality-based 
analysis.  Envirocare  would  like  to 
expand  its  capabilities  to  accept 
additional  waste  streams.  In  order  to  do 
so.  the  SNM  concentration  limits  in  the 
table  in  Condition  1  of  the  Order  would 
need  to  be  revised. 


Alternatives  to  the  Proposed  Action 

The  NRC  staff  considered  the 
proposed  action  and  the  no-action 
alternative.  The  no-action  alternative 
would  be  not  to  revise  the  Order. 

Affected  Environment 

NRC  has  prepared  an  environmental 
impact  statement  (EIS)  {NUREG-1476), 
SERs.  and  EAs  for  its  previous  actions. 
The  affected  environment  for  the 
Envirocare  site  is  described  in  detail  in 
NUREG-1476. 

Environmental  Impacts  of  the 

Alternatives 

No-Action  Alternative:  For  the  no- 
action  alternative,  the  environmental 
impacts  would  be  the  same  as  evaluated 
in  the  Environmental  Assessments  to 
support  the  1999  Order  (64  FR  26463. 
May  14,  1999)  and  the  January  2003 
modification  of  the  Order  (68  FR  3281). 
The  regulaticms  regarding  SNM 
possession  in  10  CFR  part  150  set  mass 
limits  whereby  a  licensee  is  exempted 
from  the  licensing  requirements  of  10 
CFR  part  70  and  can  be  regulated  by  an 
Agreement  State.  The  licensing 
requirements  in  10  CFR  part  70  apply  to 
persons  possessing  greater  than  critical 
mass  quantities  (as  defined  in  10  CFR 
150.11).  The  principle  emphasis  of  10 
C;FR  part  70  is  criticality  safety  and 
safeguarding  SNM  against  diversion  or 
sabotage.  The  NRC  staff  considers  that 
criticality  safety  can  be  maintained  by 
relying  on  concentration  limits,  under 
the  specified  conditions.  These 
concentration  limits  are  considered  an 
alternative  definition  of  quantities  not 
sufficient  to  form  a  critical  mass  to  the 
weight  limits  in  10  CFR  150.11:  thereby, 
assuring  the  same  level  of  protection. 
The  1999  and  lanuary  2003  EAs 
concluded  that  the  Order  would  have  no 
significant  radiological  or 
nonradiological  environmental  impacts. 

Proposed  Action:  For  the  proposed 
action,  the  environmental  impacts  are 
not  expected  to  be  significant.  Effluent 
releases  and  potential  doses  to  the 
public  are  regulated  by  the  State  of  Utah 
and  are  not  anticipated  to  change  as  a 
result  of  this  revision.  In  a  2001  EA  for 
Waste  Control  Specialists.  LLC  (WCS) 
(66  FR  56358).  the  staff  found  that  there 
would  he  no  significant  radiological  or 
nonradiological  impacts  resulting  from 
the  proposed  limits  of  uranium  and 
plutonium.  and  the  same  limits  are 
being  applied  to  Envirocare  in  this 
revision  of  its  Order.  In  addition,  these 
revisions  to  the  Order  are  not  expected 
to  significantly  change  environmental 
impacts  from  current  operations  at 
Envirocare.  WCS  doea  not  use 
magnesium  oxide  in  its  processing: 


therefore,  in  order  to  use  the  same  limits 
for  uranium  and  plutonium  at  its 
facility,  Envirocare  will  not  use 
magnesium  oxide  during  treatment  of 
the  waste  stream  allowed  by  the 
revision.  This  will  help  ensure 
criticality  safety  during  processing. 
For  Envirocare,  the  changes  to  tne 
limits  will  allow  the  site  to  accept  a  new 
waste  stream,  which  may  increase  the 
number  of  waste  shipments  to  the  site. 
The  addition  of  a  new  waste  stream 
would  result  in  approximately  40 
additional  shipments  per  year  to  the 
site,  which  equates  to  less  than  one 
shipment  per  week.  It  is  not  expected 
that  the  small  increase  in  shipments 
would  have  a  significant  environmental 
impact  to  the  local  area. 


Preferred  Alternative 

The  staff  has  concluded  that  the 
proposed  action  is  the  preferred 
alternative.  The  radiological  and 
nonradiological  impacts  are  not 
expected  to  be  significant. 

Agencies  and  Persons  Consulted 

Officials  from  the  State  of  Utah, 
Department  of  Environmental  Quality, 
Division  of  Radiation  Control  were 
contacted  about  this  EA  for  the 
proposed  action  and  had  no  comments. 
Because  the  proposed  action  is  not 
expected  to  have  any  impact  on 
threatened  or  endangered  species  or 
historic  resources,  the  Fish  and  Wildlife 
Service  and  the  State  of  Utah  Historic 
Preservation  Officer  were  not  contacted. 

III.  Finding  of  No  Significant  Impact 

The  environmental  impacts  of  the 
proposed  action  have  been  reviewed  in 
accordance  with  the  requirements  set 
forth  in  10  CFR  part  51.  Based  upon  the 
forgoing  EA,  the  NRC  finds  that  the 
preferred  alternative  of  the  proposed 
action  will  not  significantly  impact  the 
quality  of  the  human  envirorunent. 
Accordingly,  the  NRC  has  decided  not 
to  prepare  an  EIS  for  the  proposed 
exemption. 

IV.  Further  Information 

The  request  for  modifying  the  Order 
is  available  for  inspection  at  NRC's 
Public  Electronic  Reading  Room  at 
http://w:^'w.nrc.gov/NRC/ADAMS/ 
index.html  ML031950334.  The 
September  23,  2003,  Safety  Evaluation 
Report  is  available  at  ML032680942. 
The  EA  for  the  January  2003  Order  is 
available  in  the  Federal  Register  at  68 
FR  3281.  The  EA  for  the  exemption  for 
WCS  is  available  in  the  Federal  Register 
at  66  FR  56358.  Documents  may  also  be 
obtained  from  NRC's  Public  Document 
Room  at  U.S.  Nuclear  Regulatory 
Commission,  Public  Docmnent  Room, 
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Washington  DC  20555.  Any  questions 
with  respect  to  this  action  should  be 
referred  to  Anna  H.  Bradford, 
Environmental  and  Performance 
Assessment  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Conunission,  Washington  DC 
20555-0001.  Telephone:  (301)  415- 
5228,  Fax:  (301)  415-5397. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  October.  2003. 

For  the  Nuclear  Regulatory  Commission. 
Lawrence  E.  Kokajko, 
Chief,  Environmental  and  Performance 
Assessment  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[FR  Doc.  03-26137  Filed  10-15-03;  8:45  am] 

BILUNG  CODE  7S90-01-P 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Sunshine  Act  Meetings;  Public  Hearing 

October  14,  2003. 

OPIC's  Sunshine  Act  notice  of  its 
public  hearing  was  published  in  the 
Federal  Register  (Voliune  68,  Nmnber 
193,  page  57716)  on  October  6,  2003.  No 
requests  were  received  to  provide 
testimony  or  submit  written  statements 
for  the  record;  therefore,  OPIC's  public 
hearing  in  conjunction  with  OPIC's 
October  15,  2003  Board  of  Directors 
meeting  scheduled  for  11  AM  on 
October  14,  2003  has  been  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  nn  the  hearing  cancellation 
may  be  obtained  from  Connie  M.  Downs 
at  (202)  336-8438,  via  facsimile  at  (202) 
218-0136,  or  via  email  at 
cdown@opic.gov. 

Dated:  October  14,  2003. 
Connie  M.  Downs, 

OPIC  Corporate  Secretary. 

(FR  Doc.  03-26278  Filed  10-14-03;  11:45 

am] 

BILLING  CODE  3210-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  a  Revised 
Information  Collection:  Rl  30-1 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22, 1995),  this  notice 
announces  that  the  Office  of  Personnel 


Management  (OPM)  intends  to  submit  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  for  review  of  a  revised 
information  collection.  RI  30-1,  Request 
to  Disability  Annuitant  for  Information 
on  Physical  Condition  and  Employment, 
is  used  by  persons  who  are  not  yet  age 
60  and  who  are  receiving  disability 
annuity  and  are  subject  to  inquiry  as  to 
their  medical  condition  as  OPM  deems 
reasonably  necessary.  RI  30-1  collects 
information  as  to  whether  the  disabling 
condition  has  changed. 

Approximately  8,000  RI  30-1  forms 
will  be  completed  annually.  We 
estimate  it  takes  approximately  60 
minutes  to  complete  the  form.  The 
eumual  btirden  is  8,000  hours. 

Comments  are  particularly  invited  on; 
whether  this  collection  of  information  is 
necessary  for  the  proper  performance  of 
functions  of  the  Office  of  Personnel 
Management,  and  whether  it  will  have 
practiced  utility;  whether  oiu-  estimate  of 
the  public  burden  of  this  collection  is 
accurate,  and  based  on  valid 
assxunptions  and  methodology;  and 
ways  in  which  we  can  minimize  the 
biu-den  of  the  collection  of  information 
on  those  who  Eire  to  respond,  through 
use  of  the  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology.  For  copies  of 
this  proposal,  contact  Mary  Beth  Smith- 
Toomey  on  (202)  606-8358,  fax  (202) 
418-3251  or  E-mail  to 
mbtoomey@opm.gov.  Please  include 
your  mailing  address  with  your  request. 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
December  15,  2003. 

ADDRESSES:  Send  or  deliver  comments 
to  Ronald  W.  Melton,  Chief,  Operations 
Support  Group,  Center  for  Retirement 
and  Insurance  Services,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Room  3349A,  Washington,  DC 
20415-3540. 

For  Information  Regarding 
Administrative  Coordination —  Contact: 
Cyrus  S.  Benson,  Team  Leader, 
Publications  Team.  (202)  606-0623. 

U.S.  Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

(FRDoc.  03-26215  Filed  10-15-03;  8:45  am) 

BILUNG  CODE  6325-5(M> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies 
AvaHable  From:  Securities  and 
Exchange  Commission,  Office  of 
Filings  and  information  Services,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549. 

Extension:  Rule  17f-€  [17  CFR 
270.1 7f-6];  SEC  File  No.  270-392;  OMB 
Control  No.  3235-0447. 

Notice  is  hereby  given  that,  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520),  the  Securities  and 
Exchange  Commission  (the 
"Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Rule  17f-6  under  the  Investment 
Company  Act  of  1940  [17  CFR  270.17f- 
6]  permits  registered  investment 
companies  ("funds")  to  maintain  assets 
(i.e.,  margin)  with  futures  commission 
merchants  ("FCMs")  in  connection  with 
commodity  transactions  effected  on 
both  domestic  and  foreign  exchanges. 
Before  the  rule  was  adopted,  funds 
generally  were  required  to  maintain 
such  assets  in  special  accounts  with  a 
custodian  bank.' 

The  rule  requires  a  written  contract 
that  contains  certain  provisions  to 
ensm^  important  safeguards  and  other 
benefits  relating  to  the  custody  of  fund 
assets  by  FCMs.  The  requirement  that 
FCMs  comply  with  the  segregation  or 
secured  amount  requirements  of  the 
Commodity  Exchange  Act  ("CEA")  and 
the  rules  under  that  statute  is  designed 
to  protect  fund  assets  held  by  FCMs. 
The  contract  requirement  that  an  FCM 
obtain  an  acknowledgment  from  an 
entity  that  clears  fund  transactions  that 
the  fund's  assets  are  held  on  behalf  of 
the  FCM's  customers  according  to  CEA 
provisions  seeks  to  accommodate  the 
legitimate  needs  of  the  participtints  in 
the  commodity  settlement  process, 
consistent  with  the  protection  of  fund 
assets.  Finally,  FCMs  are  required  to 
furnish  to  the  Commission  or  its  staff  on 
request  information  concerning  the 
fund's  assets  in  order  to  facilitate 
Commission  inspections  of  fimds. 

The  Commission  estimates  that 
approximately  2,154  funds  effect 
commodities  transactions  and  could 


'  See  Custody  of  Investment  Company  Assets 
With  Futm^s  Commission  Merchants  and 
Commodity  Clearing  Organizations,  Investment 
Company  Act  Release  No.  22389  (Dec.  11,  1996)  |61 
FR  66207  (Dec.  17,  1996)]. 
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deposit  margin  with  FCMs  under  rule 
17f-6  in  connection  with  those 
transactions.  Commission  staff  estimates 
that  each  fund  uses  and  deposits  margin 
with  2  different  FCMs  in  connection 
with  its  commodity  transactions. - 
Approximately  179  FCMs  are  eligible  to 
hold  fund  margin  under  the  rule. ' 

The  Commission  estimates  that  each 
of  the  2,154  funds  spend  an  average  of 
1  hour  annually  complying  with  the 
contract  requirements  of  the  rule  [e.g.. 
executing  contracts  that  contain  the 
requisite  provisions  with  additional 
FCMs),  for  a  total  of  2,154  burden  hours 
The  estimate  does  not  include  the  time 
required  by  an  FCM  to  comply  with  the 
rule's  contract  requirements  because,  to 
the  extent  that  complying  with  the 
contract  provisions  could  be  considered 
"collections  of  information,"  the  burden 
hours  for  compliance  are  already 
included  in  other  PR-^.  submissions  or 
are  de  minimis.'*  The  estimate  of  average 
burden  hours  is  made  solely  for  the 
purposes  of  the  Paperwork  Reduction 
Act.  and  is  not  derived  from  a 
comprehensive  or  even  a  representative 
survev  or  study  of  the  costs  of 
Commission  rules  and  forms. 

Compliance  with  the  collection  of 
information  requirements  of  the  rule  is 
necessarv  to  obtain  the  benefit  of  relying 
on  the  rule.  If  an  FCM  furnishes  records 
pertaining  to  a  fund's  assets  at  the 
request  of  the  Commission  or  its  staff. 
the  records  will  be  kept  confid-^ntial  to 
the  extent  permitted  by  relevant 
statutorv  or  regulator\-  provisions.  The 
rule  does  not  require  these  records  be 
retained  for  any  specific  period  of  time 
An  agencv  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displavs  a  currently  valid  control 
number. 

Please  direct  general  comments 
regarding  the  above  information  to  the 
following  persons:  (i)  Desk  Officer  for 
the  .Securities  and  Exchange 
Commission.  Office  of  Information  and 


This  estimate  is  based  on  infomiation 
I  onversations  with  representatives  of  the  fund 

industry 

'Ciommoditv  Futurps  Trading  Commission. 
.Annual  Report  (200: 1 

'  The  rule  requires  a  contract  with  the  FCM  to 
i  iinlain  three  provisions  Two  of  the  provisions 
rt-quire  the  F(!M  to  comply  with  existing 
requirements  under  the  CK.A  and  rules  adopted 
under  thai  .Act  Thus  to  the  extent  these  provisions 
cnuld  be  considered  collections  of  information,  the 
hours  required  for  compliance  would  be  included 
in  thH  lullertion  of  information  burden  hours 
submitted  by  the  Commodity  Futures  Trading 
t:uminissiun  for  its  rules.  The  third  contract 
prnvisicin  requires  that  the  FC;M  produce  records  or 
nther  mforinatinn  requested  by  the  Commission  or 
Its  staff  Commission  staff  has  requested  this  type 
of  infornidtiiin  from  an  FCM  so  infrequently  m  the 
past  that  thf  annual  burden  hours  are  rfe  minimis 


Regulatorv  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building. 
Washington,  DC  2050.1:  and  (ii)  Kenneth 
A.  Fogash,  Acting  Associate  Executive 
Director/CIO,  Office  (jf  Information 
Technologv,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV, 
Washington.  DC  20549.  Comments  must 
be  submitted  to  OMB  within  30  days 
after  this  notice. 

Ualed   October  8,  2003 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Do(    O^-^tiOM?  Filed  irr-15-03;  845  am] 

BILLING  CODE  8010-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-26205;  812-13023] 

JF  International  Management  Inc.,  et 
al.;  Notice  of  Application  and 
Temporary  Order 

October  8,  2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Temporary  order  and  notice  of 
application  for  a  permanent  order  under 
section  9(c)  of  the  Investment  Company 
Act  of  1940  ("Act"). 

Summon,-  nf  Application:  Applicants 
have  received  a  temporary  order 
exempting  them  from  section  9(a)  of  the 
Act.  with  respect  to  an  injunction 
entered  against  [P.  Morgan  Securities 
Inc.  ("IPMSI")  on  October  8.  2003  by  the 
I'nited  States  District  Court  for  the 
District  of  Columbia  (the  "Injunction"), 
until  the  Commission  takes  final  action 
on  an  application  for  a  permanent  order. 
.Applicants  also  have  .tpplied  for  a 
permanent  order 

Applinints:  |F  International 
Management  Inc..  |.P.  Morgan 
.-Mfernative  .Asset  Management  Inc.,  J. P. 
Morgiiu  Fleming  Asset  Management 
(London)  Limited,  and  j.P.  Morgan 
Investment  Management  Inc.  (together, 
the  ".Applicants  ").' 

Filinii  Dates:  The  a[)pli(  ation  was 
filed  on  October  1,  200.}.  .Applicants 
have  agreed  to  file  an  amendment 
during  tne  notit f  period,  the  substance 
of  which  is  reflected  in  this  notice. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  (iotnmission  orders  a 


■  Applicants  request  thai  any  relief  i^ranled 
pursuant  to  the  application  also  appiv  tn  IPMSI  ,ind 
anv  other  existing  company  of  which  jPMSI  is  an 
affiliated  person  within  the  meaning  of  section 
2(a)(3)  of  the  .^ct  and  to  any  other  company  of 
which  JPMSI  may  become  an  affiliated  person  iii 
the  future  (together  with  .Applicants.  "IJovered 
Persons  "1 


hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commissiori's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  3,  2003,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants,  in  the  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW..  Washington.  DC 
20549-0609.  Applicants,  c/o  Scott  G. 
Campbell,  Esq.,  J.P.  Morgan  Chase  &  Co., 
Legal  Department.  One  Chase 
Manhattan  Plaza.  New  York.  NY  10081. 
FOR  FURTHER  INFORINATION  CONTACT: 
Keith  A.  Gregory,  Senior  Counsel,  or 
Mary  Kay  Freeh,  Branch  Chief,  at  202- 
942^564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  temporary  order  and  a 
summary  of  the  application.  The 
complete  application  may  be  obtained 
for  a  fee  at  the  Commission's  Public 
Reference  Branch,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0102  (telephone 
202-942-8090). 

Applicants'  Representations 

1.  Each  Applicant  is  an  investment 
adviser  registered  under  the  Investment 
Advisers  Act  of  1940  (the  "Advisers 
Act")  and  an  indirect  subsidiary  of  I. P. 
Morgan  Chase  &  Co.  ("fPMC"),  a 
holding  company  that,  through  its 
subsidiaries  and  affiliates,  provides 
investment,  financing,  advisory, 
banking  and  related  products  and 
services  on  a  global  basis.  JPMC  also  is 
the  ultimate  parent  company  of  IPMSI. 
fPMSI,  a  Delaware  corporation,  is  a  full 
service  investment-banking  firm  and  is 
registered  as  a  broker-dealer  under  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act")  and  as  an  investment 
adviser  under  the  Advisers  Act.  Each 
Applicant  serves  as  investment  adviser 
or  sub-adviser  to  certain  registered 
investment  companies  ("Funds"). 

2.  On  October  8,  2003,  the  United 
States  District  Court  for  the  District  of 
(Columbia  entered  the  Injunction  against 
IPMSI  in  a  matter  brought  by  the 
C'ommission.-  The  Commission  alleged 


■  Sfiuntips  and  Exchange  Commission  y  IP 
\torgun  Securities  Inc  .  Final  lodgment  Against  IP.. 
Morgan  Secunlies  Inc..  U3:CV  02028  (ESU)  (D.D  C. 
filed  October  8.  2003). 
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in  the  complaint  ("Complaint")  that 
JPMSI  violated  Rule  101  of  Regulation 
M  under  the  Exchange  Act  by 
attempting  to  induce  certain 
institutional  customers  to  place  orders 
for  shares  in  the  aftermarket  for  certain 
initial  public  offerings  ("IPOs")  it 
underwrote  during  the  restricted  period 
of  such  IPOs.  In  addition,  the  Complaint 
alleged  that  JPMSI  violated  NASD 
Conduct  Rule  2110  by  persuading  one 
or  more  institutional  customers  to  take 
an  allocation  of  a  "cold"  IPO  by 
promising  to  reward  the  customer  with 
cin  allocation  of  an  upcoming  "hot"  IPO. 
The  alleged  violations  occurred  in 
connection  with  certain  IPOs 
undervkTitten  by  JPMSI  from  March 
1999  through  August  2000.  Without 
admitting  or  denying  any  of  the 
allegations  in  the  Complaint,  except  as 
to  jurisdiction.  JPMSI  consented  to  the 
entry  of  the  Injunction  as  well  as  die 
payment  of  a  civil  penalty  of  $25 
million. 

Applicants'  Legal  Analysis 

1 .  Section  9(a)(2)  of  the  Act.  in 
relevant  part,  prohibits  a  person  who 
has  been  enjoined  from  engaging  in  or 
continuing  any  conduct  or  practice  in 
connection  with  the  purchase  or  sale  of 
a  security  from  acting,  among  other 
things,  as  an  investment  adviser  or 
depositor  of  any  registered  investment 
company  or  a  principal  imderwriter  for 
any  registered  open-end  investment 
company,  registered  imit  investment 
trust  or  registered  face-amount 
certificate  company.  Section  9(a)(3)  of 
the  Act  makes  the  prohibition  in  section 
9(a)(2)  applicable  to  a  company,  any 
affiliated  person  of  which  has  been 
disqualified  under  the  provisions  of 
section  9(a)(2).  Section  2(a)(3)  of  the  Act 
defines  "affiliated  person"  to  include 
any  person  directly  or  indirectly 
controlling,  controlled  by,  or  imder 
common  control  with,  the  other  person. 
Applicants  state  that  because  JPMSI  and 
the  Applicants  are  imder  conunon 
control  of  JPMC,  JPMSI  is  an  "affiliated 
person"  of  each  of  the  Applicants 
within  the  meaning  of  section  2(a)(3)  of 
the  Act.  Applicants  state  that,  as  a  result 
of  the  Injunction,  they  would  be  subject 
to  the  prohibitions  of  section  9(a). 

2.  Section  9(c)  of  the  Act  provides  that 
the  Commission  shall  grant  an 
application  for  exemption  from  the 
disqualification  provisions  of  section 
9(a)  if  it  is  established  that  these 
provisions,  as  applied  to  Applicants,  are 
unduly  or  disproportionately  severe  or 
that  Applicants'  conduct  has  been  such 
as  not  to  make  it  against  the  public 
interest  or  the  protection  of  investors  to 
grant  the  application.  Applicants  have 
filed  an  application  pursuant  to  section 


9(c)  seeking  a  temporary  and  permanent 
order  exempting  them  from  the 
disqualification  provisions  of  section 
9(a)  of  the  Act. 

3.  Applicants  believe  they  meet  the 
standards  for  exemption  specified  in 
section  9(c).  Applicants  state  that  the 
prohibitions  of  section  9(a)  as  applied  to 
them  would  be  unduly  and 
disproportionately  severe  and  that  the 
conduct  of  Applicants  has  been  such  as 
not  to  make  it  against  the  public  interest 
or  the  protection  of  investors  to  grant 
the  exemption  from  section  9(a). 

4.  Applicants  state  that  none  of  their 
officers  or  employees  who  are  engaged 
in  the  provision  of  investment  advisory 
services  to  the  Funds  participated  in 
any  way  in  the  conduct  underlying  the 
Injunction.  Applicants  further  state  that 
the  conduct  underlying  the  Injunction 
did  not  involve  any  Funds. 

5.  Applicants  state  that  the  inability  to 
continue  providing  advisory  services  to 
the  Funds  would  result  in  potentially 
severe  hardships  for  the  Funds  and  their 
shareholders.  Applicants  also  state  that 
they  have  distributed,  or  will  distribute 
as  soon  as  reasonably  practical,  written 
materials,  including  an  offer  to  meet  in 
person  to  discuss  the  materials,  to  the 
boards  of  directors  or  trustees  of  the 
Funds  (the  "Boards"),  including  the 
directors  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act,  of  such  Funds  and  their 
independent  legal  counsel  as  defined  in 
rule  0-l(a)(6)  under  the  Act,  if  any, 
regarding  the  Injunction,  any  impact  on 
the  Funds,  and  the  application.  The 
Applicants  will  provide  the  Boards  with 
all  information  concerning  the 
Injunction  and  the  application  that  is 
necessary  for  the  Funds  to  fulfill  their 
disclosure  and  other  obligations  under 
the  federal  securities  laws. 

6.  Applicants  also  assert  that,  if  they 
were  barred  from  providing  services  to 
the  Funds,  the  effect  on  their  businesses 
and  employees  would  be  severe. 
Applicants  state  that  they  have 
committed  substantial  resources  to 
establish  an  expertise  in  advising  and 
subadvising  Funds.  Applicemts  recently 
applied  for,  emd  received,  an  order  of 
exemption  pursuant  to  section  9(c)  of 
the  Act  for  conduct  relating  to  Enron 
Corp.'s  financial  statement  disclosure  of 
transactions  with  affiliates  of  JPMC.^  In 
addition.  Applicants  recently  applied 
for  an  exemption  pursuant  to  section 
9(c)  of  the  Act  for  conduct  relating  to 


3  JF  International  Management  Inc.,  e*  al., 
Investment  Company  Act  Release  Nos.  26141  (July 
28,  2003)(notice  and  temporary  order)  and  26168 
(August  26,  2003)(permanent  order). 


certain  research  analysts'  conflicts  of 
interest. "• 

Applicants'  Condition 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

Any  temporary  exemption  granted 
pursuant  to  the  application  shall  be  without 
prejudice  to.  and  shall  not  limit  the 
Commission's  rights  in  any  manner  with 
respect  to.  any  Commission  investigation  of. 
or  administrative  proceedings  involving  or 
against.  Covered  Persons,  including  without 
limitation,  the  consideration  by  the 
Commission  of  a  permanent  exemption  from 
section  9(a)  of  the  Act  requested  pursuant  to 
the  application  or  the  revocation  or  removal 
of  any  temporary  exemptions  granted  under 
the  Act  in  connection  with  the  application. 

Temporary  Order: 

The  Commission  has  considered  the 
matter  and  finds  that  Applicants  have 
made  the  necessary'  showing  to  justif\' 
granting  a  temporary  exemption. 

Accordingly. 

It  is  hereby  ordered,  pursuant  to 
section  9(c)  of  the  Act,  that  Coveted 
Persons  are  granted  a  temporary' 
exemption  from  the  provisions  of 
section  9(a),  effective  forthwith,  solely 
with  respect  to  the  Injunction,  subject  to 
the  condition  in  the  application,  until 
the  date  the  Commission  takes  final 
action  on  an  application  for  a 
permanent  order. 

By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary: 

(FR  Doc.  03-26098  Filed  10-15-03:  8:45  am] 

BILUNG  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCEMENT:  (68  FR  58728.  October 

10.  2003] 

STATUS:  Closed  meeting. 

PLACE:  450  Fifth  Street,  NW., 

Washington,  DC. 

DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 

MEETING:  Thursday,  October  16.  2003  at 

10  a.m. 

CHANGE  IN  THE  MEETING:  Additional  item. 

The  following  item  has  been  added  to 
the  closed  meeting  of  Thursday,  October 
16,  2003:  Litigation  matter. 

Commissioner  Campos,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 


*J.P  Morgan  Securities  Inc.  etal.,  File  No  812- 
12959. 
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At  times,  changes  in  Commission 
priorities  require  aherations  in  the 
scheduhng  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact  the  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated  October  14.  2003. 
lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  03-26344  Filed  10-14-03;  3:57  pm] 

BtUJNG  CODE  8010-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  ^4o.  34-48610;  File  No.  SR-Amex- 
2003-42] 

Self  Regulatory  Organizations;  Notice 
of  Rling  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  and  Amendment  Nos.  1 , 
2  and  3  Thereto  by  the  American  Stock 
Exchange  LLC  Relating  to  Stiareholder 
Approval  of  Stock  Option  Plans  and 
Ottier  Equity  Compensation 
Arrangements 

October  9,  2003. 

Pursuant  to  Section  19(b)(l )  of  the 
Securities  Exchange  Act  of  1934 
(■■.\ct").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  May  6. 
2003,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  July  24. 
2003.  the  Amex  filed  .\mendment  No   1 
to  the  proposed  rule  change. '  On 
September  10,  2003,  the  .\mex  filed 
Amendment  No.  2  to  the  proposed  rule 
change.-*  On  October  1.  2003.  the  Amex 
filed  Amendment  No.  3  to  the  proposed 
rule  change.''  The  Commission  is 
publishing  this  notice  to  solicit 


'larsc  78s(b)(i). 

M7CFR  240.19b-4. 

'  See  letter  from  Claudia  Crowley,  Vice  President. 
Listing  Qualifications.  .\mex.  to  Nancy  Sanow, 
.\ssisianl  Dire<;tor,  Division  of  Market  Regulation 
("Division"!.  Commission  dated  lulv  22   2003 
l".\mendment  No   1")  .\inendment  No   1 
supercedes  and  replaces  .Amex  s  onginal  Rule  19b- 
4  filing  in  its  entirety 

*  See  letter  from  Claudia  Cjowley.  Vice  President. 
Listing  Qualifications.  .Amex.  to  Nancy  Sanow. 
.\ssistant  Director.  Dmsion.  Commission,  dated 
.September  9.  2003  ( ".Amendment  No  2") 
.Amendment  No.  2  supercedes  and  replaces  Amex's 
original  Rule  19b— 4  filing  and  Amendment  No.  1  in 
their  entirety 

'  See  letter  from  Claudia  ( jowlev.  Vice  President. 
Listing  Qualifications.  .Amex.  to  Sapna  C  Patel 
.Special  Counsel.  Division.  Commission,  dated 
October  1.  2003  (".Amendment  No   3")  In 
Amendment  No  3.  the  .Amex  made  a  technical 
change  to  the  proposed  rule  language 


comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons 
and  is  approving  the  proposal,  as 
amended,  on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Subsiance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Section  711  of  the  Amex  Company 
Guide  relating  to  shareholder  approval 
of  stock  option  and  equity 
compensation  plans. 

Be^ow  is  the  text  of  the  proposed  rule 
change,  as  amended.  Proposed  new- 
language  is  italicized:  proposed  deleted 
language  is  [bracketed]. 
«         *         *         *         * 

American  Stock  Exchange  LLC 
Company  Guide 


Sec.  711,  (Options  to  Officers.  Directors 
or  Key  Employees) — Shareholder 
Approval  of  Stock  Option  and 
Equity  Compen»ation  Plans 

Approval  of  shareholders  is  required 
in  accordance  with  Section  705  |(unless 
exempted  under  paragraphs  (a)  and  (b) 
below)  as  a  prerequisite  to  approval  of 
applications  to  list  additional  shares 
reserved  for)  with  respect  to  the 
establishment  of  lor  material 
amendment  to)  a  stock  option[sl  or 
purchase  plan  or  other  equity 
compensatimi  arnmgement  pursuant  to 
nhich  options  or  stock  may  be  acquired 
bv  officers,  directors,  employees,  or 
consultants  (granted  or  to  be  granted  to 
officers,  directors  or  key  employees), 
regardless  of  whether  or  not  such 
authorization  is  required  by  law  or  by 
the  company's  charter,  except  for:{.] 

[Note:  This  policy  does  not  preclude 
the  adt)ption  of  a  stock  option  plan,  or 
the  granting  of  options,  subject  to 
ratification  bv  shareholders,  prior  to  the 
filing  of  an  applit:ation  for  the  listing  of 
the  shares  reserved  for  such  purpose. 

The  Exchange  will  not  require 
shareholders'  approval  as  a  condition  to 
listing  shares  reserved  for  the  exercise  of 
options  when:] 

(a)  [such  options  are  issued]  issuances 
to  an  individual,  not  previously  an 
emplovee[d]  or  director  of  [by \  the 
company,  or  following  a  bonafide  period 
of  non-employment,  as  an  inducement 
[essential]  material  to  entering  into  [a 
contract  of]  employment  with  the 
companv  provided  that  .such  issuances 
are  approved  by  the  company's 
independent  compensation  committee 
or  a  majority  of  the  company's 
independent  directors,  and,  promptly 
following  an  issuance  of  any 
employment  inducement  grant  in 
reliance  on  this  exception,  the  company 


discloses  in  a  press  release  the  material 
terms  of  the  grant,  including  the 
recipient(sl  of  the  grant  and  the  number 
of  shares  involved  [the  potential 
issuance  of  shares  pursuant  to  such 
options  does  not  exceed  5%  of  the 
company's  outstanding  common  stock]; 


or 


(b)  [such  options  are  to  be  granted:] 

[(i)]  [under  a]  tax  qualified,  non- 
discriminatory employee  benefit  plans 
[or  arrangement]  (e.g.,  plans  that  meet 
the  requirements  of  Section  401(a)  or 
423  of  the  Internal  Revenue  Code)  or 
parallel  nonqualified  plans,  provided 
such  plans  are  approved  by  the 
company's  independent  compensation 
committee  or  a  majority  of  the 
company's  independent  directors;  or 
plans  that  merely  provide  a  convenient 
way  to  purchase  shares  in  the  open 
market  or  from  the  issuer  at  fair  market 
value  [in  which  all.  or  substantially  all, 
of  the  company's  employees  participate, 
in  a  fair  and  equitable  maimer];  or 

Id  a  plan  or  arrangement  relating  to 
an  acquisition  or  merger;  or 

Id)  warrants  or  rights  issued  generally 
to  all  security  holders  of  the  company  or 
stock  purchase  plans  available  on  equal 
terms  to  all  security  holders  of  the 
company  (such  as  a  typical  dividend 
reinvestment  plan). 

A  listed  company  is  required  to  notify 
the  Exchange  in  writing  with  respect  to 
the  use  of  any  of  the  exceptions  set  forth 
in  paragraphs  (a)  through  (d). 

[(ii)  under  a  plan  or  Eurangement  for 
officers,  directors  or  key  employees 
provided  such  incentive  arrangements 
do  not  authorize  the  issuance  of  more 
than  5%  of  outstanding  common  stock 
in  any  one  year  and  provided  that  all 
arrangements  adopted  without 
shareholder  approval  in  any  five-year 
period  do  not  authorize,  in  the 
aggregate,  the  issuance  of  more  than 
10%  of  such  common  stock.  (For  the 
purpose  of  calculating  the  percentage  of 
stock  issued  in  the  aggregate,  stock  to  be 
issued  pursuant  to  options  which  have 
expired  and/or  been  cancelled  shall  not 
be  included.)] 

[For  purposes  of  the  above  policy,  the 
term  "options"  includes  not  only  the 
usual  type  of  nontransferable  options 
granted  in  consideration  of  continued 
employment,  but  also  any  other 
arrangement  under  which  controlling 
shareholders,  officers,  directors  or  key 
employees  may  acquire  (other  than  as 
part  of  a  public  offering]  stock  or 
convertible  securities  of  a  company  at  a 
price  below  market  price  at  the  time 
such  stock  is  acquired  or  through  the 
use  of  credit  extended,  directly  or 
indirectly,  by  the  company.  Thus,  the 
sale  to  such  a  person(s)  of  a  common 
stock  purchase  warrant  or  right  (not  part 
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of  a  public  offering)  or  the  sale  of  stock 
to  such  person  who  has  borrowed 
money  from  the  company,  will  normally 
necessitate  shareholder  approval.] 
Commentary  *   *   * 

.01     Section  711  requires  shareholder 
approval  when  a  plan  or  other  equity 
compensation  arrangement  is 
established  or  materially  amended.  For 
these  purposes,  a  material  amendment 
would  include,  but  not  be  limited  to,  the 
following: 

(aj  any  material  increase  in  the 
number  of  shares  to  be  issued  under  the 
plan  (other  than  to  reflect  a 
reorganization,  stock  split,  merger, 
spinoff  or  similar  transaction): 

(bj  any  material  increase  in  benefits  to 
participants,  including  any  material 
change  to:  (i)  permit  a  repricing  (or 
decrease  in  exercise  price)  of 
outstanding  options,  (ii)  reduce  the 
price  ai  which  shares  or  options  to 
purchase  shares  may  be  offered,  or  (Hi) 
extend  the  duration  of  a  plan; 

(c)  any  material  expansion  of  the 
class  of  participants  eligible  to 
participate  in  the  plan;  and 

(d)  any  expansion  in  the  types  of 
options  or  awards  provided  under  the 
plan. 

While  general  authority  to  amend  a 
plan  would  not  obviate  the  need  for 
shareholder  approval,  if  a  plan  permits 
a  specific  action  without  further 
shareholder  approval,  then  no  such 
approval  would  generally  be  required. 
However,  if  a  plan  contains  a  formula 
for  automatic  increases  in  the  shares 
available  (sometimes  called  an 
"evergreen  formula"),  or  for  automatic 
grants  pursuant  to  a  dollar-based 
formula  (such  as  annual  grants  based 
on  a  certain  dollar  value,  or  matching 
contributions  based  upon  the  amount  of 
compensation  the  participant  elects  to 
defer),  such  plans  cannot  have  a  term  in 
excess  of  ten  years  unless  shareholder 
approval  is  obtained  every  ten  years. 
Plans  that  do  not  contain  a  formula  and 
do  not  impose  a  limit  on  the  number  of 
shares  available  for  grant  would  require 
shareholder  approval  of  each  grant 
under  the  plan.  A  requirement  that 
grants  be  made  out  of  treasury  shares  or 
repurchased  shares  will  not  alleviate 
these  additional  shareholder  approval 
requirements. 

As  a  general  matter,  when  preparing 
plans  and  presenting  them  for 
shareholder  approval,  issuers  should 
strive  to  make  plan  terms  easy  to 
understand.  In  that  regard,  it  is 
recommended  that  plans  meant  to 
permit  repricing  use  explicit 
terminology  to  make  this  clear. 

Section  71 1  provides  an  exception  to 
the  requirement  for  shareholder 


approval  for  shareholder  approval  for 
warrants  or  rights  offered  generally  to 
all  shareholders.  In  addition,  an 
exception  is  provided  for  tax  qualified, 
non-discriminator}^  employee  benefit 
plans  as  well  as  parallel  nonqualified 
plans^  as  these  plans  are  regulated 
under  the  Internal  Revenue  Code  and 
Treasury  Department  regulations.  An 
equity  compensation  plan  that  provides 
non-U.S.  employees  with  substantially 
the  same  benefits  as  a  comparable  tax- 
qualified,  non-discriminatory  employee 
benefit  plan  or  parallel  nonqualified 
plan  that  the  issuer  provides  to  its  U.S. 
employees,  but  for  features  necessary  to 
comply  with  applicable  foreign  iax  law, 
is  also  exempt  from  shareholder 
approval  under  this  section. 

Further,  there  is  an  exception  for 
inducement  grants  to  new  employees 
because  in  these  cases  a  company  has 
an  arm's  length  relationship  wjfh  the 
new  employees.  Inducement  grants  for 
these  purposes  include  grants  of  options 
or  stock  to  new  employees  in  connection 
with  a  merger  or  acquisition.  Section 
711  requires  that  such  issuances  must 
be  approved  by  the  issuer's  independent 
compensation  committee  or  a  majority 
of  the  issuer's  independent  directors. 
Also,  promptly  following  an  issuance  of 
any  employment  inducement  grant  in 
reliance  on  this  exception,  the  listed 
company  must  disclose  in  a  press 
release  the  material  terms  of  the  grant, 
including  the  recipient(s)  of  the  grant 
and  the  number  of  shares  involved. 

In  addition,  plans  or  arrangements 
involving  a  merger  or  acquisition  do  not 
require  shareholder  approval  in  two 
situations.  First,  shareholder  approval 
will  not  be  required  to  convert,  replace 
or  adjust  outstanding  options  or  other 
equity  compensation  awards  to  reflect 
the  transaction.  Second,  shares 
available  under  certain  plans  acquired 
in  acquisitions  and  mergers  may  be 
used  for  certain  post-transaction  grants 
without  further  shareholder  approval. 
This  exception  applies  to  situations 
where  the  party  which  is  not  a  listed 
company  following  the  transaction  has 
shares  available  for  grant  under  pre- 
existing plans  that  meet  the 
requirements  of  this  Section  711.  These 
shares  may  be  used  for  post-transaction 
grants  of  options  and  other  equity 
awards  by  the  listed  company  (after 
appropriate  adjustment  of  the  number 
of  shares  to  reflect  the  transaction), 
either  under  the  pre-existmg  plan  or 
arrangement  or  another  plan  or 
arrangement,  without  further 
shareholder  approval,  provided:  (1)  The 
time  during  which  those  shares  are 
available  for  grants  is  not  extended 
beyond  the  period  when  they  would 
have  been  available  under  the  pre- 


existing plan,  absent  the  transaction, 
and  (2)  such  options  and  other  awards 
are  not  granted  to  individuals  who  were 
employed  by  the  granting  company  or 
its  subsidiaries  at  the  time  the  merger  or 
acquisition  was  consummated.  A  plan 
or  arrangement  adopted  in 
contemplation  of  the  merger  or 
acquisition  transaction  would  not  be 
viewed  as  pre-existing  for  purposes  of 
this  exception.  This  exception  is 
appropriate  because  it  mil  not  result  in 
any  increase  in  the  aggregate  potential 
dilution  of  the  combined  enterprise.  In 
this  regard,  any  additional  shares 
available  for  issuance  under  a  plan  or 
arrangement  acquired  in  connection 
with  a  merger  or  acquisition  would  be 
counted  in  determining  whether  the 
transaction  involved  the  issuance  of 
20%  or  more  of  the  company's 
outstanding  common  stock,  thus 
triggering  the  shareholder  approval 
requirements  of  Section  712(bl. 

Inducement  grants,  tax  qualified  non- 
discriminatory benefit  plans,  and 
parallel  nonqualified  plans  are  subject 
to  approval  by  either  the  issuer's 
independent  compensation  committee, 
or  a  majority  of  the  issuer's  independent 
directors.  A  listed  company  is  not 
permitted  to  use  repurchased  shares  to 
fund  option  plans  or  grants  without 
prior  shareholder  approval.  In  addition, 
the  issuer  must  notify  the  Exchange  in 
writing  when  it  uses  any  of  these 
exceptions  (see  also  Part  3  mth  respect 
to  the  requirements  applicable  to 
additional  listing  of  the  underlying 
shares). 
***** 

'  The  term  "parallel  nonqualified  plan" 
means  a  plan  that  is  a  "pension  plan"  within 
the  meaning  of  the  Employee  Retirement 
Income  Security  Act  ("ERISA"),  29  U.S.C. 
§  1002  (1999),  that  is  designed  to  work  in 
parallel  with  a  plan  intended  to  be  qualified 
under  Internal  Revenue  Code  Section  401(a). 
to  provide  benefits  that  exceed  the  limits  set 
forth  in  Internal  Revenue  Code  Section  402(gj 
(the  section  that  limits  an  employee's  annual 
pre-tax  contributions  to  a  401(k)  plan), 
Internal  Revenue  Code  Section  401(a)(17) 
(the  section  that  limits  the  amount  of  an 
employee's  compensation  that  can  be  taken 
into  account  for  plan  purposes)  and/or 
Internal  Revenue  Code  Section  415  (the 
section  that  limits  the  contributions  and 
benefits  under  qualified  plans)  and/or  any 
successor  or  similar  limitations  that  may 
thereafter  be  enacted.  However,  a  plan  will 
not  be  considered  a  parallel  nonqualified 
plan  unless  (i)  it  covers  all  or  substantially 
all  employees  of  an  employer  who  are 
participants  in  the  related  qualified  plan 
whose  annual  compensation  is  in  excess  of 
the  limit  of  Code  Section  401(a)(l  7)  (or  any 
successor  or  similar  limitation  that  may 
hereafter  be  enacted)  and  (ii)  its  terms  are 
substantially  the  same  as  the  qualified  plan 
that  it  parallels  except  for  the  elimination  of 
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the  limitations  described  m  the  preceding 
sentence:  and  liiil  no  participant  receives 
employer  equity  contributions  under  the  plan 
in  excess  of  25%  of  the  participant's  cash 
compensation. 

See  also  Section  806 


II.  Self-Regulatory  Organization's 
Statement  of  the  Piirpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
proposed  rule  change  and  discussed  anv 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

The  Exchange  represents  that  Section 
711  of  the  Amex  Company  Guide 
currently  requires  listed  companies  to 
obtain  shareholder  approval  for  many 
stock  option  plans  and  other 
arrangements  in  which  officers, 
directors  and  key  employees  participate, 
to  address  concerns  about  the 
possibility  of  self-dealing  and  dilution 
to  the  detriment  of  shareholders.  The 
Exchange  further  states  that  under 
Section  711{b)(i)  of  the  Amex  Company 
Guide  there  is  an  exception  for  "broadly 
based"  plans  in  which  all.  or 
substantially  all.  of  the  company's 
employees  participate  in  a  fair  and 
equitable  manner,  even  if  officers, 
directors  and  key  employees  receive 
option  grants  under  the  plan,  as  well  as 
for  de  minimus  grants. 

The  Exchange  represents  that,  in 
order  to  enhance  investor  confidence 
and  provide  consistency  across 
marketplaces,  it  is  proposing  to 
eliminate  the  existing  e.xceptions  to  the 
shareholder  approval  requirements 
under  current  Section  71 1  of  the  Amex 
Company  Guide  and  to  require 
shareholder  approval  of  all  stock  option 
and  equity  compensation  plans,  subject 
to  limited  exceptions.*^  The  proposed 
amendments  to  Section  711  of  the  Amex 


Company  Guide  will  become  effective 
upon  SEC'  approval. 

The  Exchange  represents  that  existing 
plans  will  not  require  shareholder 
approval  unless  there  is  a  material 
amendment  to  the  plan.  Proposed 
Commentary  .01  to  Section  711  of  the 
Amex  Company  Guide  specifies  a  non- 
exclusive list  of  plan  amendments  that 
would  be  considered  material,  and  also 
clarifies  that  while  broad  general 
authority  to  amend  a  plan  would  not 
obviate  the  need  for  shareholder 
approval,  if  a  plan  permits  a  specific 
action  without  further  shareholder 
approval,  then  no  such  approval  would 
be  required.  Certain  provisions  in  a 
plan,  however,  cannot  be  amended 
without  shareholder  approval.  For 
example,  plans  that  contains  a  formula 
for  automatic  increases  in  the  shares 
available  (sometimes  called  an 
"evergreen  plan")  or  for  automatic 
grants  pursuant  to  a  dollar-based 
formula  cannot  have  a  term  in  excess  of 
ten  years  unless  shareholder  approval  is 
obtained  every  ten  years.  In  addition, 
plans  that  do  not  contain  a  formula  and 
do  not  impose  a  limit  on  the  number  of 
shares  available  for  grant  would  require 
shareholder  approval  of  each  grant 
under  the  plan.  A  requirement  that 
grants  be  made  out  of  treasury  shares  or 
repurchased  shares  will  not  alleviate 
these  additional  shareholder  approval 
requirements.  The  proposed 
Commentary  also  provides  that  issuers 
should  strive  to  make  plan  terms  easily 
understandable  and  that  plans  meant  to 
permit  repricing  should  use  explicit 
terminology  in  this  regard. 

With  respect  to  plans  involving  a 
merger  or  acquisition,  shareholder 
approval  would  not  be  required  in  two 
situations.  First,  shareholder  approval 
would  not  be  required  to  convert, 
replace  or  adjust  outstanding  options  or 
other  equitv  compensation  awards  to 
reflect  the  transaction.  Second,  shares 
available  under  certain  plans  acquired 
in  corporate  acquisitions  and  mergers 
may  be  used  for  certain  post-transaction 
grants  without  further  shareholder 
approval.  This  exception  applies  to 
situations  where  the  party  which  is  not 
a  listed  company  following  the 
transaction  has  shares  available  for  grant 
under  pre-existing  plans  that  meet  the 
requirements  of  revised  Section  711  of 
the  Amex  Company  Guide. ^  These 
shares  may  be  used  for  post-transaction 
grants  of  options  and  other  equity 


awards  by  the  listed  company  {after 
appropriate  adjustment  of  the  number  of 
shares  to  reflect  the  transaction),  either 
under  the  pre-existing  plan  or  another 
plan,  without  further  shareholder 
approval,  so  long  as  (1)  the  time  during 
which  those  shares  are  available  for 
grants  is  not  extended  beyond  the 
period  when  they  would  have  been 
available  under  the  pre-existing  plan, 
absent  the  transaction,  and  (2)  such 
options  and  other  awards  are  not 
granted  to  individuals  who  were 
employed  by  the  granting  company  at 
the  time  the  merger  or  acquisition  was 
consummated.  The  Exchange  would 
view  a  plan  adopted  in  contemplation  of 
the  merger  or  acquisition  as  not  pre- 
existing for  purposes  of  this  exception. 
This  exception  is  appropriate  because  it 
would  not  result  in  any  increase  in  the 
aggregate  potential  dilution  of  the 
combined  enterprise." 

The  adoption  of  tax-qualified,  non- 
discriminatory benefit  plans  (pursuant 
to  Internal  Revenue  Code  and  Treasury 
Department  regulations)  or  parallel 
nonqualified  plans,  will  no*  require 
shareholder  approval,  but  must  be 
approved  by  either  the  issuer's 
independent  compensation  committee 
or  a  majority  of  its  independent 
directors.  In  addition,  an  equity 
compensation  plan  that  provides  non- 
U.S.  employees  with  substantially  the 
same  benefits  as  a  comparable  tax- 
qualified,  non-discriminatory  employee 
benefit  plan  or  parallel  nonqualified 
plan  that  the  issuer  provides  to  its  U.S. 
employees,  but  for  features  necessary  to 
comply  with  applicable  foreign  tax  law, 
is  also  exempt  from  shareholder 
approval  luider  Section  711  of  the  Amex 
Company  Guide.  However,  the  proposed 
rule  addresses  only  the  issue  of  whether 
shareholder  approval  is  required 
pursuant  to  Amex  rules,  and  would  not 
impact  any  shareholder  approval  or 
other  requirements  under  the  Internal 
Revenue  Code  or  other  applicable  laws 
or  requirements  with  respect  to  such 
plans. 

The  Exchange  is  also  proposing  to 
retain  its  existing  exception  for 
inducement  grants  to  new  employees 
(including  a  previous  employee 
following  a  bonafide  period  of  non- 
employment  by  the  listed  company), 
including  grants  to  new  employees  in 
connection  with  a  merger  or  acquisition. 
The  Exchange  is  also  proposing  to 
remove  the  existing  restriction  which 


"Section  302  of  the  .\inex  Company  Guidf 
provides  that  listed  companies  may  not  reissue 
treasurv  shares  without  firsi  obtaining  shareholder 
approval,  for  anv  purpose  where  the  rules  or 
policies  of  the  Exchange  would  require  such 
approval  had  the  shares  to  be  issued  been 
previously  authorized  but  unissued  This 
requirement  is  unchanged  by  the  current  proposal 


'The  .\nie.x  represents  that  such  post-transaction 
grants  can  only  be  made  under  pre-existing  plans 
that  were  previously  approved  by  shareholders 
Telephone  conversation  between  Claudia  Crowley, 
Vice  President.  Listing  Qualifications.  .\mex,  and 
Sapna  C.  Patel,  Attomev,  Division.  Commission,  on 
luly  23,  2003 


"  The  Amex  notes  that  any  such  shares  reserved 
for  listing  in  connection  with  the  transaction  would 
be  counted  by  the  Amex  in  determining  whether 
the  transaction  involved  the  issuance  of  20%  or 
more  of  the  company's  outstanding  common  stock 
and  thus  required  stiareholder  approval  under 
Section  712(b)  of  the  Amex  Company  Guide. 
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limits  such  grants  to  five  percent  of  the 
company's  outstanding  common  stock, 
which  is  in  conformance  with  recently 
approved  New  York  Stock  Exchange, 
Inc.  ("NYSE")  and  The  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq")  proposals.^  The 
Exchange  does  not  believe  that 
shareholder  approval  is  necessary  in 
these  circumstances  for  several  reasons. 
The  Exchange  believes  that  inducement 
grants  are  often  subject  to  some  urgency 
and  the  need  to  obtain  shareholder 
approval  could  thus  be  impracticable. 
Furthermore,  the  Exchange  believes  that 
such  grants  are  negotiated  at  "arms" 
length"  and  do  not  involve  the  potential 
for  self-dealing  on  the  part  of  existing 
officers  and  directors.  However,  the 
Exchange  represents  that  all  inducement 
grants  will  be  subject  to  approval  by 
either  the  issuer's  independent 
compensation  committee  or  a  majority 
of  its  independent  directors. 
Additionally,  the  Exchange  represents 
that  promptly  following  an  issuance  of 
any  employment  inducement  grant  in 
reliance  on  this  exception,  a  company 
must  disclose  in  a  press  release  the 
material  terms  of  the  grant,  including 
the  recipient{s)  of  the  grant  and  the 
number  of  shares  involved. 

In  addition,  rights  and  wiurants 
issued  generally  to  all  shareholders  will 
not  require  shareholder  approval,  nor 
would  plans  that  merely  provide  a 
convenient  way  for  all  security  holders 
to  purchase  shares  on  the  open  market 
or  from  the  issuer  at  fair  market  value 
on  equal  terms.  The  Amex  believes  that 
such  issuances  do  not  raise  the  same 
concerns  regarding  self-dealing  and 
dilution  as  stock  option  plans. 

Further,  the  Exchange  proposes  to 
require  the  issuer  to  notify  the  Exchange 
in  writing  when  it  uses  any  of  the 
exceptions  to  the  shareholder  approval 
requirement  contained  in  Section  711  of 
the  Amex  Company  Guide,  and  such 
grants  are  also  subject  to  Part  3  of  the 
Amex  Company  Guide  with  respect  to 
the  requirements  applicable  to  the 
additional  listing  of  the  underlying 
shares. 

The  Exchange  also  proposes  to  delete 
the  existing  provision  of  Section  711  of 
the  Amex  Company  Guide,  which 
contains  an  exception  from  the 
shareholder  approval  requirement  for  an 
option  plan  that  does  not  authorize  the 
issuance  to  officers,  directors  or  key 
employees  of  more  than  five  percent  of 
outstanding  common  stock  in  any  one 


year  (provided  all  such  arrangements 
adopted  without  shareholder  approval 
in  any  five  year  period  do  not  authorize 
the  issuance  of  more  than  ten  percent  of 
outstanding  common  stock),  and  which 
governs  participation  by  controlling 
shareholders,  officers,  directors  and  key 
employees  in  discounted  private 
placements. '° 

Finally,  the  Exchange  notes  that  the 
Commission  has  asked  the  Amex  to 
adopt  a  rule  similar  to  the  NYSE's  rule 
prohibiting  members  and  member 
organizations  from  giving  a  proxy  to 
vote  without  instructions  from 
beneficial  owners  when  the  matter  to  be 
voted  on  authorizes  the  implementation 
of  any  equity  compensation  plan,  or  any 
material  revision  to  the  terms  of  any 
existing  equity  compensation  plan." 
The  Amex  has  consented  to 
reconsidering  this  issue. '^ 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  Section  6  of  the  Act '  ^ 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)'''  in  particular  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  to  protect 
investors  and  the  public  interest  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 


"  See  Securities  Exchange  Act  Release  No.  48108 
(June  30,  2003),  68  FR  39995  (July  3,  2003)  (order 
approving  File  Nos.  SR-NYSE-2002-46  and  SR- 
NASD-2002-140).  See  also  Section  303A(8)  of  the 
NYSE's  Listed  Company  Manual;  NASD  Rule 
43S0(i)  and  IM-43S0-5;  and  File  No.  SR-NASD- 
2003-130. 


'"The  Exchange  has  submitted  a  separate  rule 
change  proposal  (SR-Amex-2003-70)  to  amend 
Section  713  of  the  Amex  Company  Guide  to 
reincorporate  this  policy  solely  in  the  context  of 
discounted  private  placements.  The  Commission 
notes  that  this  separate  proposed  rule  change  filed 
by  the  Amex  is  currenUy  pending  before  the 
Commission  and  has  not  been  approved. 

"  See  NYSE  Rule  452  and  Section  402.08  of  the 
NYSE's  Listed  Company  Manual . 

'2  Telephone  conversation  between  Claudia 
Crowley,  Vice  President,  Listing  Qualifications, 
Amex,  and  Sapna  C.  Patel,  Special  Counsel, 
Division,  Commission,  on  October  2,  2003.  The 
Commission  notes  that  equity  compensation  plans 
have  become  an  important  issue  for  shareholders. 
Because  of  the  potential  for  dilution  from  such 
issuances,  the  Commission  believes  that 
shareholders  should  be  making  the  determination 
rather  than  brokers  on  their  behalf  The 
Commission  further  notes  that,  generally  under 
Amex  rules,  only  matters  that  are  considered 
routine  are  allowed  to  be  voted  on  by  a  broker  on 
behalf  of  a  beneficial  owner.  Because  of  the  recent 
significance  and  concern  about  equity 
compensation  plans,  the  Commission  strongly  urges 
the  Amex  to  designate  that  shareholder  approval  of 
equity  compensation  plans  is  not  a  routine  matter 
and  must  be  voted  on  by  the  beneficial  owner. 

■ns  U.S.C.  78f[b)- 

"15U.S.C.  78f(b)(5). 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  ail  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2003-42  and  should  be 
submitted  by  November  6,  2003. 

rV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  Amex's  proposal,  as 
amended,  is  consistent  with  the  Act  and 
the  rules  and  regulations  promulgated 
thereunder  applicable  to  a  national 
securities  exchange  and,  in  particular, 
with  the  requirements  of  Section  6(b)  of 
the  Act.'s  Specifically,  the  Commission 
finds  that  approval  of  the  Amex's 
proposal,  as  amended,  is  consistent  with 
Section  6(b)(5)  of  the  Act  i"  in  that  it  is 
designed  to,  among  other  things, 
facilitate  transactions  in  securities;  to 
prevent  fraudulent  and  manipulative 
acts  and  practices;  to  promote  just  and 


'5 15  use.  78f(b)  In  approving  the  Amex's 
proposal,  as  amended,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition  and  capital  formation.  15 
U.S.C.  78c(f). 

16  15U.S.C.  78S[b)(5). 
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equitable  principles  of  trade;  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and  in 
general,  to  protect  investors  and  the 
public  interest,  and  does  not  permit 
unfair  discrimination  among  issuers. 

The  Commission  has  long  encouraged 
exchanges  to  adopt  and  strengthen  their 
corporate  governance  listing  standards 
in  order  to.  among  other  things,  restore 
investor  confidence  in  the  national 
marketplace.  The  Commission  believes 
that  the  .\mex's  amended  proposal, 
which  requires  shareholder  approval  of 
equity  compensation  plans  and  which 
follows  the  Commission's  approval  of 
similar  proposals  by  the  NYSE  and 
Nasdaq,'^  is  the  first  step  under  this 
directive  because  it  should  have  tlie 
effect  of  safeguarding  the  interests  of 
shareholders,  while  placing  certain 
restrictions  on  Amex-listed  companies. 

In  addition,  the  Commission  notes 
that  the  Amex's  proposal,  as  amended, 
is  similar  and  almost  identical  to 
proposals  by  NYSE  and  Nasdaq 
requiring  shareholder  approval  of  equity 
compensation  plans  that  have 
previously  been  approved  by  the 
Commission.'"  The  Commission 
believes  that  it  has  already  considered 
and  addressed  the  issues  that  may  be 
raised  bv  the  Amex's  proposal  when  it 
approved  the  NYSE  and  Nasdaq's 
proposals.  The  Commission  notes  that 
approval  of  the  Amex's  proposal,  as 
amended,  will  conform  Amex's 
shareholder  approval  requirements  for 
equitv  compensation  plans  with  those  of 
the  NYSE  and  Nasdaq,  and  will 
immediately  impose  the  same 
requirements  on  Amex  issuers  as  those 
imposed  upon  NYSE  and  Nasdaq 
issuers.  The  adoption  of  these  standards 
by  the  Amex  is  an  important  step  to 
ensure  that  issuers  will  not  be  able  to 
avoid  shareholder  approval 
requirements  for  equity  compensation 
plans  based  on  their  listed  marketplace. 

A.  Exception  From  Shareholder 
Approval  for  Inducement  Grants 

The  Commission  believes  that  the 
requirement  that  the  issuance  of  all 
inducement  grants  be  subject  to  review 
bv  either  the  issuers  independent 
compensation  committe*'  or  a  majority 
of  the  board's  independent  directors, 
under  the  Amex's  amended  proposal, 
should  prevent  abuse  of  this  exception 
from  shareholder  approval  The 
Commission  notes  that  the  Amex  is 
proposing  to  include  a  requirement, 
similar  to  the  requirement  under 
NYSE'^  recently  approved  shareholder 


approval  rule.  that,  promptly  following 
the  grant  of  any  inducement  award, 
companies  must  disclose  in  a  press 
release  the  material  terms  of  the  award, 
including  the  recipient(s)  of  the  award 
and  the  number  of  shares  involved.'"' 
The  Commission  notes  that  the  Amex  is 
also  proposing  a  requirement,  similar  to 
the  requirements  under  the  NYSE  and 
Nasdaq's  recently  approved  shareholder 
approval  rules, 2"  that  an  issuer  must 
notify  it  in  writing  when  it  uses  this 
exception,  and/or  any  other  exception, 
from  its  shareholder  approval 
requirement.  The  Commission  believes 
that  these  disclosure  and  notification 
requirements  will  provide  transparency 
to  investors  and  should  reduce  the 
potential  for  abuse  of  this  exception  for 
inducement  grants. 

In  addition,  the  Amex  proposes  to 
limit  its  exception  for  inducement 
grants  to  new  employees  or  to  previous 
employees  being  rehired  after  a  bona 
fide  period  of  interruption  of 
employment,  and  to  new  employees  in 
connection  with  an  acquisition  or 
merger.  The  Commission  believes  that 
these  limitations  should  help  to  prevent 
the  inducement  exception  from  being 
used  inappropriately. 

B  Exception  From  Shareholder 
Approval  for  Mergers  and  Acquisitions 

The  Commission  notes  that  the 
Amex's  exception  from  shareholder 
approval  for  mergers  and  acquisitions 
contains  safeguards  that  should  prevent 
abuse  in  this  area.  First,  only  pre- 
existing plans  that  were  previously 
approved  by  the  acquired  company's 
shareholders  would  be  available  to  the 
listed  company  for  post-transactional 
grants.  In  addition,  shares  under  those 
previously  approved  plans  could  not  be 
granted  to  individuals  who  were 
employed,  immediately  before  the 
transaction,  by  the  post-transaction 
listed  company  or  its  subsidiaries.  The 
Commission  also  notes  that,  under  both 
the  Amex's  proposal,  as  amended,  any 
shares  reser\'ed  for  listing  in  connection 
with  a  merger  or  acquisition  pursuant  to 
this  exception  would  be  counted  by  the 
Amex  in  determining  whether  the 
transaction  involved  the  issuance  of 


See  iupru  note  a. 
'  See  supra  note  9. 


'•'This  disclosure  woulii.  o!  course,  be  in  addition 
to  any  information  thai  is  rHiiuircd  to  \>e  iiis(  losed 
in  annual  reports  fileil  with  ihf  (ioinmission   For 
.■vunple.  Item  .iOlldl  of  K.'culalion  ,S-K  !l7  CFR 
^29  :;i)l(d)|  and  Item  2(llldl  ot  KegiiUtion  S-B  1 17 
t:FR  22M  201|dll  require  issuers  to  present — in  their 
annual  reports  on  Form  Ut-K  or  Fi  rin  10-K.SB — 
separate,  tabular  disclosure  coiu  ernmg  e<)uitv 
( ompen.sation  plans  that  have  been  appro\ed  bv 
shareholders  and  equity  < ompensalion  plans  that 
have  not  been  approved  by  shareholders 

-"  See  Section  303A(8)  of  the  NTV'SF.s  Usied 
Companv  Manual  ami  N.^SD  Rules  4310(c)(17)(A) 
and4320(e)(15)(.'>i) 


20%  or  more  of  the  company's 
outstanding  common  stock,  thereby 
requiring  shareholder  approval  under 
Section  712(b)  of  the  Amex  Company 
Guide.  Finally,  the  Commission  notes 
that  the  Amex  proposes  an  additional 
requirement  that  an  issuer  must  notify 
it  in  writing  when  it  uses  this  exception, 
and/or  any  other  exception,  from  its 
shareholder  approval  requirement. 
Based  on  the  above,  the  Commission 
believes  that  the  Amex  has  provided 
measures  to  ensure  that  the  exception 
for  mergers  and  acquisitions  is  only 
used  in  limited  circumstances,  which 
should  help  reduce  the  potential  for 
dilution  of  shareholder  interests. 

C.  Exception  From  Shareholder 
Approval  for  Tax  Qualified  and  Parallel 
Nonqualified  Plans 

The  Commission  believes  that,  given 
the  extensive  government  regulation — 
the  Internal  Revenue  Code  and  Treasury 
regulations — for  tax  qualified  plans  and 
the  general  limitations  associated  with 
parallel  nonqualified  plans, 
shareholders  should  not  experience 
significant  dilution  as  a  result  of  this 
exception.  In  addition,  the  Commission 
notes  that  the  Amex  proposes  to  add  a 
limitation  under  this  exception  that  a 
plan  would  not  be  considered  a 
nonqualified  parallel  under  its  proposal 
if  employees  who  are  participants  in 
such  plans  receive  employer 
contributions  under  the  plans  in  excess 
of  25%  of  the  participants'  cash 
compensation.  The  Commission  further 
notes  that  the  Amex  proposes  an 
additional  requirement  that  an  issuer 
must  notify  it  in  writing  when  it  uses 
this  exception,  and/or  any  other 
exception,  from  its  shareholder  approval 
requirement.  The  Commission  believes 
that,  taken  together,  these  limitations 
should  reduce  concerns  regarding  abuse 
of  this  exception  from  the  shareholder 
approval  requirements. 

In  addition,  the  Commission  notes 
that,  similar  to  the  exemption  under 
Section  30JA(8)  of  the  NYSE's  Usted 
Company  Manual,  the  Amex  proposes 
to  adopt  an  exception  from  the 
shareholder  approval  requirements  for 
an  equity  compensation  plan  that 
provides  non-llS.  employees  with 
substantially  the  same  benefits  as  a 
comparable  tax  qualified,  non- 
discriminatory employee  benefit  plan  or 
parallel  nonqualified  plan  that  the 
issuer  provides  to  its  U.S.  employees, 
but  for  features  necessary  to  comply 
with  applicable  foreign  tax  law.  The 
Commission  believes  that  this  change 
will  conform  Amex's  shareholder 
approval  rule  to  that  of  the  NYSE  and 
will  provide  greater  clarity  for  issuers 
regarding  tax  qualified,  non- 
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discriminatory  employee  benefit  plans 
and  parallel  nonqualified  plans  for  their 
non-U.S.  employees. 

D.  Material  Amendments  to  Plans 

The  Commission  notes  that  the  Amex 
proposes  to  provide  a  non-exclusive  list, 
similar  to  lists  found  in  the  NYSE  and 
Nasdaq's  shareholder  approval  niles.^i 
as  to  what  constitutes  a  material 
amendment  to  a  plan.  As  noted  above, 
material  amendments  to  plans  will 
require  shareholder  approval  under 
Amex  rules.  A  material  amendment 
under  the  Amex  proposal,  as  amended, 
would  include,  but  is  not  limited  to:  A 
material  increase  in  the  number  of 
shares  to  be  issued  under  the  plan  (other 
than  to  reflect  a  reorganization,  stock 
split,  merger,  spinoff  or  similar 
transaction);  a  material  increase  in 
benefits  to  participants,  including  any 
material  change  to  (1)  permit  a  repricing 
(or  decrease  in  exercise  price)  of 
outstanding  options,  (2)  reduce  the  price 
at  which  shares  or  options  to  purchase 
shares  may  be  offered,  or  (3)  extend  the 
duration  of  the  plan;  a  material 
expansion  of  the  class  of  participants 
eligible  to  participate  in  the  plan;  an 
expansion  of  the  type  of  options  or 
awards  available  under  the  plan.  The 
Amex's  proposal,  as  amended,  also 
describes  what  would  constitute  a 
material  amendment  for  plans 
containing  a  formula  for  automatic 
increases  (such  as  evergreen  plans)  and 
automatic  grants  requiring  shareholder 
approval. 

The  Commission  believes  that  the 
Amex's  non-exclusive  list  of  what 
would  constitute  a  material  amendment 
to  a  plan  provides  companies  with 
clarity  and  guidance  for  when  certain 
amendments  to  plans  would  require 
shareholder  approval.  The  Commission 
also  believes  that  the  Amex's  proposal 
to  conform  its  non-exclusive  list  with 
the  NYSE  and  Nasdaq's  rules  on 
material  amendments/revisions  should 
help  to  ensure  that  the  concept  of 
material  amendments  is  consistent 
among  the  markets  so  that  differences 
between  the  markets  cannot  be  abused. 

E.  Repricing  of  Plans 

The  Commission  notes  that,  under  the 
Amex's  proposal,  as  amended,  if  a  plan 
is  amended  to  permit  repricing,  such  an 
amendment  would  be  considered  a 
material  amendment  to  a  plan  requiririg 
shareholder  approval.  In  addition,  the 
Amex  recommended  in  its  proposal  that 
plans  meant  to  permit  repricing  should 
explicitly  and  clearly  state  that  repricing 
is  permitted. 


The  Commission  believes  that  the 
Amex's  proposal,  as  amended,  should 
benefit  shareholders  by  enstuing  that 
companies  cannot  do  a  repricing  of 
options,  which  can  have  a  dilutive  effect 
on  shares,  without  explicit  shareholder 
approved  of  such  provisions  and  their 
terms.  The  Commission  also  believes 
that  the  Amex's  approach  to  repricings 
is  similar  to  the  NYSE  and  Nasdaq's 
respective  approaches  to  repricings,  and 
should  offer  companies  clarity  and 
guidance  as  to  when  a  change  in  a  plan 
regarding  the  repricing  of  options  would 
trigger  a  shareholder  approval 
requirement. 

F.  Evergreen  or  Formula  Plans  and 
Plans  Without  a  Formula  or  Limit  on  the 
Number  of  Shares  Available 

The  Commission  notes  the  Amex's 
proposal,  as  amended,  provides 
guidance  for  the  treatment  of  evergreen/ 
formula  plans.  More  specifically,  under 
the  Amex's  proposal,  as  amended,  if  a 
plan  contains  a  formula  for  automatic 
increases  in  the  shares  available  or  for 
^automatic  grants  pursuant  to  a  formula, 
such  plans  cannot  have  a  term  in  excess 
of  ten  years  unless  shareholder  approval 
is  obtained  eveiy  ten  years.  In  addition, 
under  the  Amex's  proposal,  as 
amended,  if  a  plan  contains  no  limit  on 
the  number  of  shares  available  and  is 
not  a  formula  plan,  then  each  grant 
under  the  plan  will  require  separate 
stiareholder  approval.  Furthermore,  the 
Amex's  proposal,  as  amended,  provides 
that  a  requirement  that  grants  be  made 
out  of  treasury  or  repurchased  shares 
will  not  alleviate  the  need  for 
shareholder  approval  for  additional 
grants. 22 

The  Commission  believes  that  these 
provisions  should  help  to  ensure  that 
certain  terms  of  a  plan  cannot  be  drafted 
so  broad  as  to  avoid  shareholder 
scrutiny  and  approval.  The  Commission 
also  believes  that  Amex's  proposed 
rules  relating  to  the  treatment  of 
evergreen/formula  plans  and  plans  that 
do  not  contain  a  formula  or  place  a  limit 
on  the  number  of  shares  available 
should  provide  more  clarity  and 
transparency  to  issuers  as  to  when 
shareholder  approval  would  be  required 
for  such  plans.  Finally,  the  Commission 
believes  that  the  provision  ensuring  that 
treasury  and  repurchased  shares  cannot 
be  used  to  avoid  these  additional 
shareholder  approval  requirements 
strengthens  the  proposal  and  ensures 
that  companies  cannot  avoid 
compliance  with  the  rule. 


G.  Miscellaneous  Provisions  and  Other 
Items 

The  Commission  notes  that  the 
Amex's  amended  proposal — similar  to 
the  NYSE  and  Nasdaq's  recently 
approved  shareholder  approval 
rules  23 — incorporates  the  term  "equity 
compensation"  and  proposes  that  plans 
that  merely  provide  a  convenient  way  to 
purchase  shares  in  the  open  market  or 
from  the  issuer  at  fair  market  price  on 
equal  terms  to  all  security  holders 
would  not  require  shareholder  approval. 
The  Commission  believes  that  the 
Amex's  proposal,  as  amended,  is 
consistent  with  the  NYSE  and  Nasdaq's 
rules  in  this  area  and  should  provide 
greater  clarity  with  respect  to  which 
plans  would  and.would  not  require 
shareholder  approval. 

The  Commission  notes  that  the 
Amex's  proposal,  as  amended,  provides 
that  pre-existing  plans,  which  were 
adopted  prior  to  the  SEC's  approval  of 
the  Amex's  proposal,  would  essentially 
be  "grandfathered"  and  would  not 
require  shareholder  approval  unless  the 
plans  were  materially  amended.  The 
Commission  believes  that  this 
clarification  should  provide  companies 
with  guidance  as  to  which  plans  would 
be  subject  to  the  new  Amex  shareholder 
approval  requirements. 

Finally,  the  Commission  urges  the 
Amex  to  quickly  adopt  a  standard 
prohibiting  discretionary  broker  voting 
of  equity  compensation  plans.  NASD 
rules  do  not  provide  for  broker  voting 
on  any  matters,  and  NYSE  rules  prohibit 
broker  voting  on  equity  compensation 
plans.  In  its  approval  of  the  NYSE  and 
Nasdaq  proposals,  the  Commission 
considered  the  impact  on  smaller 
issuers,  such  as  those  listed  on  Nasdaq 
and  the  Amex,  in  response  to  the 
comments  received  on  this  issue. 2''  The 
Commission  believes  that  the  benefit  of 
ensuring  that  the  votes  reflect  the  views 
of  beneficial  shareholders  on  equity 
compensation  plans  outweighs  the 
potential  difficulties  in  obtaining  the 
vote,  and,  therefore,  strongly 
recommends  that  the  Amex  quickly 
adopt  a  prohibition  on  broker  voting  of 
equity  compensation  plans. 25 

H.  Summary^ 

Overall,  the  Commission  believes  that 
the  Amex's  proposal,  as  amended,  is 
similar  to  the  NYSE  and  Nasdaq's 
recently  approved  shareholder  approval 
rules. 26  The  Commission  therefore 
believes  that  the  Amex's  proposal,  as 
amended,  should  provide  for  more  clear 


2'  See  supra  note  9. 


2  See  also  supra  note  8. 


23  See  supra  note  9. 

^*  See  also  supra  notes  9  and  11. 

■=5  See  also  supra  note  12  and  accompanying  text. 

^^  See  supra  note  9. 
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and  uniform  standards  for  shareholder 
approval  of  equity  compensation  plans. 
The  Commission  notes  that,  even  with 
the  availability  of  the  proposed  limited 
exceptions  to  shareholder  approval 
under  the  Amex"s  proposal,  as 
amended,  shareholder  approval  under 
the  new  standards  would  be  required  m 
more  circumstances  than  under  existing 
Amex  rules.  The  Commission  further 
notes  that  the  Amex  proposes  to  adopt 
a  requirement  that  an  issuer  must  notif\ 
it  in  writing  when  it  uses  one  of  the 
exceptions  from  the  shareholder 
approval  requirements.  The 
Commission  believes  that  such  a 
requirement,  coupled  with  the 
additional  disclosure  requirements  for 
inducement  grants,  should  reduce  the 
potential  for  abuse  of  any  of  the 
exceptions.-" 

The  Commission  believes  that  the 
Amex's  proposal,  as  amended,  which  is 
similar  to  the  NYSE's  shareholder 
approval  rule  and  almost  identical  to 
Nasdaq's  shareholder  approval  rule,-" 
sets  a  consistent,  minimum  standard  for 
shareholder  approval  of  equity 
compensation  plans.  The  Commission 
believes  that  the  Amex's  proposal,  as 
amended,  should  help  to  ensure  that 
companies  will  not  make  listing 
decisions  simply  to  avoid  shareholder 
approval  requirements  for  equitv 
compensation  plans  and  should  provide 
shareholders  with  greater  protection 
from  the  potential  dilutive  effect  of 
equitv  compensation  plans.  Based  on 
the  above,  the  Commission  finds  that 
the  ,\mex's  proposal,  as  amended, 
should  help  to  protect  investors,  are  in 
the  public  interest,  and  do  not  unfairlv 
discriminate  among  issuers,  consistent 
with  Sections  6(b)  of  the  Act.-'"  The 
Commission  therefore  finds  the  Amex's 
proposal,  as  amended,  to  be  consistent 
with  the  Act  and  the  rules  and 
regulations  thereunder. 

V.  Accelerated  Approval  of  the  Amex's 
Proposal  and  Amendment  Nos.  1,  2  and 
3 

The  Commission  finds  good  cause  for 
approving  the  Amex's  proposal,  as 
amended,  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  thereof 
in  the  Federal  Register  The 
Commission  notes  that  the  Amex's 
proposal,  as  amended,  is  similar  to  the 
NYSE's  proposal  and  almost  identical  to 
the  Nasdaq's  proposal  requiring 
shareholder  approval  of  equity 
compensation  plans.  Both  the  NYSE  and 
Nasdaq  proposals  were  published  for 
comment  in  the  Federal  Register  and 


recentlv  approved  by  the  Commission.  "' 
The  Commission  believes  that  it  already 
considered  and  addressed  the  issues 
that  may  be  raised  by  the  Amex's 
proposal  in  its  approval  of  the  NYSE 
and  Nasdaq's  proposals. " 

The  Commission  believes  that 
accelerated  approval  of  the  Amex's 
proposal,  as  amended,  is  essential  to 
allow  for  immediate  harmonization  of, 
and  consistency  in,  the  shareholder 
approval  requirements  for  equity 
compensation  plans  between  the  Amex, 
the  NYSE,  and  Nasdaq.  This  will 
prevent  issuers  from  making  listing 
decisions  based  on  differences  in  self- 
regulator\'  organization  shareholder 
approval  requirements  and  should 
provide  equal  investor  protection  to 
shareholders  on  the  dilutive  effects  of 
plans  irrespective  of  where  the  security 
♦radt;s.  The  Commission  further  believes 
that  making  the  Amex's  new- 
shareholder  approval  rules  effective 
upon  Commission  approval  will 
immediately  impose  the  same 
requirements  on  Amex  issuers  as  those 
imposed  upon  NYSE  and  Nasdaq 
issuers.  Based  on  the  above,  the 
Commission  finds  good  cause, 
consistent  with  Sections  6(b)(5)  and 
19(b)(2)  of  the  Act  '-^  to  approve  the 
Amex's  proposal,  as  amended,  on  an 
accelerated  basis. 

VI.  Conclusion 

It  IS  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-Amex-2003- 
42)  and  Amendment  Nos.  1,  2  and  3  are 
herebv  approved  on  an  accelerated 
basis. 

For  the  Ct)inmission.  bv  the  Division  of 
Market  RBgulrfluui.  pursuani  to  delegated 
authority.  '* 

Margaret  H.  McFarland, 
Ut-puty  Sfcrftan,- 
|FR  Doc.  03-26103  Filed  lO-llS-03;  8:45  am) 
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"  See  also  supra  note  19  and  dccompinving  text 
•^'  See  supra  note  9 
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'"  See  Secunties  Exchange  Act  Release  No.  46620 
(October  H.  2002).  67  FK  63486  (notice  of  the 
NYSE's  prnposall  The  f.ommission  al.su  published 
d  correction  to  the  notice  of  the  NYSE's  proposal 
See  Securities  Exchange  .Ad  Release  No  44620.^ 
(0<:tober  21.  20O2i.67  FR  65617  (October  25.  2002) 
See  Se<.iirities  Exchange  .Act  Release  No  46649 
(()<  tober  11.  2002).  67  KR  6417  f  (notice  of  Nasdaq's 
proposal)   See  supra  note  9 

"  Some  of  the  substantive  provisions  ultimate)y 
adopted  by  the  NYSE  and  Nasdac),  and  now  being 
proposed  for  adoption  by  the  Amex.  were  in 
response  to  these  comments  The  comments  on  the 
NYSE  and  Nasdaq  proposals  were  also  discussed  in 
detail  in  the  Commission's  approval  order  of  the 
NYSE  and  Nasdaq  proposals  See  supra  note  9 

'•  15  V  S  C:   :'8f(b)(5|  and  78s(b)(2) 

J'lSU.S.C.  78s(b)(2| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48609;  File  No.  SR-CBOE- 
2003-22] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
inc.;  Order  Approving  Proposed  Rule 
Change  and  Amendment  No.  1  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  3  Relating  to  the  Limitation  of 
Liability  of  the  Options  Clearing 
Corporation  to  Exchange  Memt)ers 

October  9,  2003. 
I.  Introduction 

On  May  22,  2003,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
( "Conunission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Acfji  and  Rule  19b-^ 
thereunder, 2  a  proposed  rule  change  to 
add  an  interpretation  to  its  Rule  6.7.  On 
August  12.  2003,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change. '  The  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  the  Federal  Register  on  August  19, 
2003. ■»  On  September  10,  2003,  the 
CBOE  submitted  Amendment  No.  2  to 
the  proposed  rule  change.''  On  October 
6.  2003.  the  CBOE  submitted 
Amendment  No.  3  to  the  proposed  rule 
change.'' 

The  Commission  received  no 
comments  on  the  proposed  rule  change. 


■  15  use   78sa))(l). 

2  17CFR240  19b-4 

'  See  letter  from  David  Doherty.  Attorney,  Legal 
Division.  CBOE  to  Timothy  Fox.  Attorney,  Division 
of  Market  Regulation  (  "Division").  Commission, 
liated  .'\ugust  11.  2003  ("Amendment  No   1").  In 
.\mendment  No   1.  the  CBOE  replaced  the  pfirase 

persons  associated  therewith  "  with  the  phrase 
"associated  persons  "  in  proposed  Interpretation  .04 
to  CBOE  Rule  6.7 

*  Secunties  Exchange  Act  Release  No.  48320 
(August  12,  2003!.  68  FR  49827 

■■  See  letter  from  David  Doherty.  Attorney.  Legal 
[Jivision,  CBOE  to  Timothy  Fox.  Attorney.  Division, 
Commission,  dated  September  9.  2003 
(".Amendment  No  2  ")  In  Amendment  No  2,  the 
CBOE  deleted  the  provisions  of  proposed 
Interpretation  04  to  CBOE  Rule  6.7  that  provided 
that  the  Options  Intermarket  Linkage  ("Linkage  ")  is 
a  facility  or  service  afforded  by  the  Exchange  for  the 
purposes  of  CBOE  Rule  6.7.  Further,  die  CBOE 
proposed  that  the  Exchange  would  have  no  liability 
to  its  members  with  respect  to  the  use,  non-use  or 
inability  to  use  the  Linkage. 

'•See  letter  from  David  Doherty.  Attorney.  Legal 
Division.  CBOE  to  lermifer  Colihan.  Special 
Counsel,  Division.  Commission,  dated  October  3, 
2003  (  ".\mendment  No  3  ").  In  Amendment  No.  3. 
which  superseded  and  replaced  Amendment  No  2 
in  its  entirety.  CBOE  deleted  the  provisions  of 
proposed  Interpretation  .04  to  CBOE  Rule  6.7  that 
provided  that  Linkage  is  a  facility  or  service 
afforded  by  the  Exchange  for  the  purposes  of  CBOE 
Rule  6.7. 
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as  amended.  This  order  approves  the 
proposed  rule  change,  as  cimended,  and 
issues  notice  of.  and  grants  accelerated 
approval  to,  Amendment  No.  3. 

II.  Description  of  the  Proposed  Rule 
Change 

Pursuant  to  the  Linkage  Project  and 
Facilities  Management  Agreement 
("Agreement"),"  the  Linkage 
Participants,  including  the  Exchange, 
are  required  to  file  a  proposed  rule 
change  with  the  Commission  to  provide 
the  Options  Clearing  Corporation 
("OCC")  with  limited  liability  with 
respect  to  the  members"  use  of  the 
Linkage.  The  CBOE  represents  that  it 
filed  this  proposed  rule  change  to  fulfill 
its  obligation  under  the  Agreement.  The 
CBOE  proposes  to  adopt  Interpretation 
.04  to  CBOE  Rule  6.7  to  bmit  the 
liability  for  the  OCC  with  respect  to 
CBOE  members'  use  of  the  Linkage. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  **  and,  in  particular, 
the  requirements  of  Section  6(b)  of  the 
Act ''  and  the  rules  and  regulations 
thereunder.  The  Commission  finds  that 
the  proposed  rule  change,  as  amended, 
is  consistent  with  Section  6(b)(5)  of  the 
Act.'"  which  requires,  among  other 
things,  that  the  rules  of  the  Exchange  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulation,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest,  and  are  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 
The  Commission  believes  that  this 
proposed  rule  change,  as  amended, 
should  foster  cooperation  and  should 
promote  a  relationship  between  the 
CBOE  and  the  OCC  that  is  conducive  to 
tho  effective  operation  of  the  Linkage. 

The  Commission  finds  good  cause, 
pursuant  to  Section  19(b)(2)  of  the 
Act."  for  approving  Amendment  No.  3 


■  Linkage  Project  and  Facilities  Management 
Agreement  (Januan-  30.  2003). 

"  In  approving  this  proposed  rule  change,  as 
amended,  the  Commission  notes  that  it  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"L^L'.S.C.  78f(b). 

•"  15  U.S.C.  78f(bU5). 

"  15  U.S.C.  78s(b)(2). 


prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  In  Amendment  No.  3, 
the  CBOE  proposes  to  eliminate  a 
provision  from  proposed  Interpretation 
.04  to  CBOE  Rule  6.7  that  characterized 
Linkage  as  a  facility  or  ser\'ice  of  the 
Exchange  for  purposes  of  Exchange  Rule 
6.7.  The  Commission  believes  that 
removing  this  provision  makes  the 
CBOE's  rules  consistent  with  the  rules 
of  some  of  the  other  Exchanges  recently 
approved  by  the  Commission.'- 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
3.  including  whether  Amendment  No.  3 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW..  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  vv^ill  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2003-22  and  should  be 
submitted  by  November  6,  2003. 

V.  Conclusion 

//  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change,  as  amended.  (File 
No.  SR-CBOE-2003-22)  is  approved, 
and  Amendment  No.  3  is  approved  on 
an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'-* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  03-26206  Filed  10-15-03;  8:45  am) 

BILLING  CODE  801(M)1-P 


'  ■  Scf  Exchange  .Act  Release  Niis  48530 
(September  24,  2003),  68  KR  56357  (September  30, 
2003)  (SR-ISE-2003-15).  and  4H531  (September  24. 
2003),  68  PR  56370  (SR-Phlx-2003-J3). 

'i/rf. 

'•'17CFR200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48600,  File  No.  SR-CBOE- 
2003-44] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  by  the  Chicago  Board 
Options  Exchange,  Inc.,  To  Amend  a 
Rule  Regarding  Nullification  and 
Adjustment  of  Transactions 

October  7.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.- 
notice  is  hereby  given  that  on  October 
7,  2003.  the  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  is 
granting  accelerated  approval  of  the 
proposed  rule  change,  which  will  be  in 
effect  on  a  temporary  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
its  obvious  error  rule,  CBOE  Rule  fi.2,^. 
on  a  pilot  basis.  Proposed  new  language 
is  italicized. 


Rule  6.25     Nullification  and 
Adjustment  of  Electronic  Transactions 

(a)-{e)  No  Change. 
Interpretations  and  Policies 

.03  Inj  Trades  may  be  adjusted  or 
nullified  when  the  execution  price  of  the 
trade  is  higher  or  lower  than  the 
Theoretical  Price  for  the  series  by  an 
amount  equal  to  at  least  two  times  the 
maximum  hid /ask  spread  allowed  for 
the  option  under  Rule  8. 71  h  114).  so  long 
as  such  amount  is  S0.50  or  more  or 
$0.25  or  more  for  options  priced  under 
S3.  For  purposes  of  this  subparagraph, 
the  Theoretical  Price  of  an  option  is  the 
last  bid  lofferl  price,  just  prior  to  the 
trade,  from  the  exchange  providing  the 
most  volume  iri  the  option  with  respect 
to  an  erroneous  bid  lofferl  entered  on 
the  Exchange.  If  there  are  no  quotes  for 
comparison  purposes,  then  the 
Theoretical  Price  of  an  option  is  as 
determined  by  two  Trading  Officials. 
CBOE  will  use  the  volume  figures  for 


'  15  U.S.C.  78s(bHl). 
-'17CFR  240  14b-4 
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that  day  (up  to  the  time  of  the 
transaction  in  question  I  to  determine 
which  exchange  provides  the  most 
volume.  IfCBOE  is  the  vohime  leader, 
it  will  use  volume  figures  from  the 
exchange  with  the  next  highest  volume 
level. 

fbl  This  Interpretation  expires  upon 
final  approval  of  SR-CBOE-2001-04  or 
December  1.  2003.  whichever  occurs 
earlier 
«         •         *         *         • 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of.  and  hasis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  exammed  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulator.-  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

On  September  29,  2003.  the 
Commission  granted  partial  accelerated 
approval  on  a  pilot  basis  of  a  provision 
of  CBOE's  proposed  obvious  error  rule 
that  allows  for  the  adjustment  and 
nullification  of  trades  resulting  from 
verifiable  disruptions  or  malfunctions  of 
Exchange  systems. '  According  to  CBOE, 
while  approval  of  this  section  provides 
a  degree  of  relief  to  market  makers  and 
Designate  Primar\-  Market  Makers 
("DPMs")  who,  through  no  fault  of  their 
own,  execute  trades  electronically  based 
on  erroneous  prices,  it  does  not  provide 
any  protection  against  transactions 
executed  at  obviously  erroneous  prices 
that  are  not  the  result  of  Exchange 
systems  disruptions.  The  purpose  of  this 
proposal,  therefore,  is  to  request 
accelerated  approval,  of  new  temporary 
Interpretation  .03  to  CBOE  Rule  6.25. 
which  is  substantiallv  similar  to  the 


'  See  Securities  Exchainge  .Act  Release  No  48556 
(September  29,  2003).  68  FR  57716  (October  6. 
2003),  (File  No  SR-CBOE-2001-04)  The 
Exchange's  proposed  obvious  error  rule.  CBOE  Rule 
6.25,  defines  six  instances  that  qualify  as    obvious 
errors"  and  hence  are  subject  to  ad)ustinent  or 
nullification.  The  Commission  approved  on  a 
temporary  basis  until  December  1.  2003  the 
following  section^  of  CBOE  Rule  6  25  (a)(3)  and 
(bHe).  The  following  sections  of  CBOE  Rule  6  25 
have  not  yet  been  approved:  (a)(1),  (2).  (4)-(6)  and 
Interpretations  .01  and  02 


SBT  trade  nullification  rule  (CBOE  Rule 
43.5)  provision  relating  to  obvious 
pricing  errors,  as  described  below.'' 

Proposed  Interpretation  .03  to  CBOE 
Rule  6.25  will  allow  for  the  adjustment 
or  nullification  of  trades  when  the 
execution  price  of  the  trade  is  higher  or 
lower  than  the  'Theoretical  Price"  for 
the  series  bv  an  amount  equal  to  at  least 
two  times  the  maximum  bid/ask  spread 
allowed  for  the  option  under  CBOE  Rule 
8.7(b)(4),  provided  the  amount  is  $0.50 
or  more  or  $0.25  or  more  for  options 
priced  under  $3.  For  purposes  of  this 
Interpretation,  the  Theoretical  Price  of 
an  option  is  defined  as  the  last  bid 
(offer)  price,  just  prior  to  the  trade,  from 
the  exchange  providing  the  most 
volume  in  the  option  with  respect  to  an 
erroneous  bid  (offer)  entered  on  the 
Exchange.  If  there  are  no  quotes  for 
comparison  purposes,  then  the 
Theoretical  Price  of  an  option  is  as 
determined  bv  two  Trading  Officials. 
CBOE  will  look  to  the  volume  figures  for 
that  day,  up  to  the  time  of  the 
transaction  in  question,  to  determine 
which  exchange  provides  the  most 
volume.  If  CBOE  is  the  volume  leader, 
it  will  use  volume  figures  from  the 
exchange  with  the  next  highest  volume 
level. 

The  Exchange  represents  that 
approval  is  both  necessary  and  justified 
for  several  reasons.  First,  as  indicated 
above,  the  Commission  hac  already 
approved  a  substantially  similar  rule 
provision  in  the  context  of  CBOE's  SBT. 
The  SBT  rules  were  published  for 
comment  and  the  Commission  received 
no  negative  comments.  Second,  and 
most  important,  the  rule  is  necessary 
from  a  protective  standpoint:  trades 
executed  at  obviouslv  erroneous  prices 
can  have  extreme  financial  ramifications 
on  a  market  maker  and  the  inability  to 
seek  relief  for  ob'vious  errors  imposes  a 
form  of  strict  liability  trading  upon 
participants.  The  Exchange  is  not 
requesting  relief  from  errors  that  do  not 
qualify  as  obvious,  and  readily  accepts 
»hat  in  some  instances  the  cost  of  doing 
business  means  that  market  makers 
must  honor  trades  executed  at 
inaccurate  prices.  CBOE  believes  that 
requiring  a  market  maker  to  honor 
trades  executed  at  prices  that  are  not 
even  remotely  close  to  theoretical  value, 
will  have  nothing  but  a  chilling  effect 
and  cause  those  market  participants  to 
stop  quoting  or  reduce  their  sizes.  CBOE 
notes  that  both  the  International 


*  The  {'.ommission  approved  CBOE  Rule  43.5  as 
part  of  the  Exchange's  screen-based  trading  ("SBT  ") 
rules  Sep  Securities  Exchange  Act  Release  No. 
47628  (April  3.  2003).  68  FR  17697  (April  10.  2003) 
(File  No  SR-<;BOE-2000-55)  CBOE  represents  that 
SBT  rules  have  no  application  to  trading  that  is  not 
effected  through  the  SBT 


Securities  Exchange  ("ISE")  and  Pacific 
Exchange  ("PCX")  have  "clearly 
erroneous"  rules,  and  CBOE  represents 
that  the  obvious  pricing  component  that 
it  proposes  herein  is  much  more 
restrictive  than  either  of  those 
Exchanges'  rules.  According  to  CBOE, 
this  means  that  the  same  trade  executed 
on  CBOE  and  ISE  or  PCX  could  be 
nullified  or  adjusted  on  the  PCX  or  ISE 
while  it  would  stand  on  CBOE. 
Accordingly,  CBOE  believes  that 
competitive  forces  necessitate  this 
proposal. 

Tne  Exchange  requests  approval  of 
this  Interpretation  on  a  temporary  basis 
until  the  earlier  of  final  Commission 
approval  of  File  No.  SR-CBOE-2001-04 
or  December  1,  2003.  The  procedural 
requirements  necessary  for 
implementation  of  CBOE  Rule  6.25  (i.e., 
Sections  (b)-(e))  were  approved  by  the 
Commission  on  a  pilot  basis  on 
September  29,  2003  and  will  be  utilized 
te  implement  proposed  Interpretation 
.03, 

2.  Statutory  Basis 

By  providing  fc  the  adjustment  or 
nullification  of  trades  executed  at 
clearly  erroneous  prices,  the  Exchange 
believes  the  proposed  rule  change  is 
consistent  with  the  Act  and  the  rules 
and  regulations  under  the  Act 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6(b)  of  the  Act.^ 
Specifically,  the  Exchange  believes  that 
the  proposed  rule  change  is  consistent 
with  the  requirements  of  Section  6(b)(5) 
of  the  Act.''  which  requires  that  the  rules 
of  an  exchange  be  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts  and,  in  general,  to  protect  investors 
and  the  public  interest.  , 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

CBOE  did  not  solicit  or  receive 
written  comments  on  the  proposed  rule 
change. 

in.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


MSU.S.C.  78f(b). 
6  15  use.  78f(b)(5). 


-««««#*«% 


.J I     D. 
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arguments  concerning  the  foregoing, 
including  whether  the  proposed  nik' 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
rommission,  450  Fifth  Street,  NVV., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange,  All 
submissions  should  refer  to  File  No, 
SR-CBOE-2 003-44  and  should  be 
submitted  by  November  6,  2003, 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  on  a 
Pilot  Basis 

After  careful  review,  the  Commission 
finds  that  proposed  Interpretation  .03  to 
CBOE  Rule  6,25  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,'  In 
particular,  the  Commission  finds  that 
the  proposed  Interpretation  is  consistent 
with  the  requirements  of  Section 
6(b)(5) "  of  the  Act,  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principals  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest. 

The  Commission  considers  that  in 
most  circumstances  trades  that  are 
executed  between  parties  should  be 
honored.  On  rare  occasions,  the  price  of 
the  executed  trade  is  such  that 
execution  of  a  trade  at  that  particular 
price  indicates  that  an  "obvious  error" 
may  exist,  suggesting  that  it  is 
unrealistic  to  expect  that  the  parties  to 
the  trade  had  come  to  a  meeting  of  the 
minds  regarding  the  terms  of  the 
transaction.  In  the  Commission's  view, 
the  determination  of  whether  such  an 
"obvious  error"  has  occurred  should  be 
based  on  specific  and  objective  criteria 


and  subject  to  specific  and  objective 
procedures.  The  Commission  believes 
that  CBOE's  proposed  Interpretation  ,03 
to  CBOE  Rule  6.25  establishes  such 
specific  and  objective  criteria  for 
determining  when  a  trade  may  involve 
an  "obvious  price  error,"  and  thus  may 
be  adjusted  or  nullified  in  a  fair  and 
non-discriminatory  manner.  The 
Commission  notes  that  if  there  are  no 
quotes  for  comparison,  CBOE  has 
specified  that  trading  offit  ials  may 
determine  the  Theoretical  Price,  which 
woidd  then  be  used  to  adjust  or  nullify 
transactions  resulting  from  an  obvious 
price  error. 

The  Commission  finds  good  cau.se, 
pursuant  to  Section  6(b)(5J  '  and  Section 
19(b)'"  "'"'■•I'  of  the  Act.  to  accelerate 
approval  of  Interpretation  .03  to  CBOE 
Rule  6.25  on  a  pilot  basis,  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  The  Conimissinn  nutsjs 
that  the  provisions  of  the  proposal  are 
substantially  similar  to  CBOE's  SBT 
obvious  price  error  rule.  CBOE  Rule 
43.5(b)(5).  which  the  Commission  has 
approved.' '  The  Commission  also  notes 
that  it  has  recently  approved  "obvious 
error"  rules  for  ISE  and  PCX  that 
provide  procedures  for  the  nullification 
or  adjustment  of  a  trade.'-  Furthermore, 
the  provisions  of  the  proposed  rule 
change  w'ould  be  in  effect  on  a 
temporary  basis  until  the  earlier  of 
approval  of  File  No.  SR-CBOE-2001-04 
or  December  1,  2003,  whichever  occurs 
earlier.  Finally,  the  Commission  notes 
that  the  procedures  to  implement 
Interpretation  .03  to  CBOE  Rule  6.25 
were  adopted  on  a  pilot  basis  in 
Securities  Exchange  Act  Release  No, 
48556.1 '  -pj^g  Commission  finds, 
therefore,  that  granting  accelerated 
approval  of  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register,  is  appropriate  and 
consistent  with  Section  6(b)(5)  '■*  of  the 
Act. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.''^  that 
Interpretation  .03  to  CBOE  Rule  6,25,  as 
set  forth  in  the  proposed  rule  change  be 


'  In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

»15  U.S.C.  78f(bH5). 


''IS  U.S.C.  78f[b)(5). 

'"15  U.S.C.  78s(b). 

' '  See  Securities  Exchange  Act  Release  No.  47628 
(April  3.  2003),  68  FR  17697  (April  10.  2003)  (File 
No.  SR-CBOE-00-55). 

'^  See  Securities  Exchange  Act  Release  No.  48538 
(September  25.  2003),  68  FR  56858  (October  2, 
2003)  (File  No.  SR-PCX-2002-01):  and  Securities 
Exchange  Act  Release  No.  48097  (June  26.  2003).  68 
FR  39604  (July  2.  2003)  (File  No.  SR-ISE-2003-10). 

'•'See  supra  note  3. 

'MS  U.S.C.  78frb)(5). 

'5 15  U.S.C.  78s(b)(2). 


and  hereby  is  approved  on  an 
accelerated  basis.  Interpretation  ,03  to 
CBOE  Rule  6.25  specifies  that  the 
Interpretation  will  expire  upon  final 
Commission  approval  of  File  No.  SR- 
CBOE-2001-04  or  December  1.  2003, 
whichever  occurs  earlier. 

I'or  the  Conunission.  by  the  Di\  ision  of 
Market  Regulation,  pursuant  to  delegated 

aulhoritv  "■ 

.Margaret  H.  McFarland. 

Dt^piity  Serretary. 

[FR  Dor .  (I.)-2H2()7  Filed  10-l,i-0.1;  8:45  am] 

BILLING  CODE  8010-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48606:  File  No.  SR-NASD- 
2003-134] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
National  Association  of  Securities 
Dealers.  Inc.  To  Amend  Rule  4710  To 
Allow  Nasdaq  National  Market 
Execution  System  Order  Entry  Firms 
To  Automatically  Internalize  in 
SuperMontage 

October  8.  200:-l 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  E.\change  .Act  of  1934 
CAct").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  August 
22.  2003.  the  National  Association  of 
Securities  Dealers,  Inc.  ('.NASD"), 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission  ")  the 
proposed  rule  change  as  described  in 
Items  I.  II  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  On 
September  26.  2003.  Nasdaq  amended 
the  proposed  rule  change. '  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self- Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  amend  Rule  4710 
to  allow  the  Nasdaq  National  Market 
Execution  System  ("NNMS"  or 
"SuperMontage")  to  automatically 


>'17CFR200.3O-3(a)(12). 

'15  use.  78s(b)(l). 

-17CFR240  19b-4 

^  See  letter  from  Thomas  P.  Moran,  Associate 
General  Counsel.  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director.  Division  of  Market  Regulation 
("Division"),  Commission,  dated  September  25, 
2003  ("Amendment  No.  1")  In  Amendment  No.  1. 
Nasdaq  expands  upon  the  purpose  of  the  proposed 
rule  change. 


59660 


Federal  Register/ Vol.  68,  No.  200 / Thursday,  October  16.  2003 /Notices 


match  anv  non-directed  buy  and  sell 
quotes/orders  entered  by  an  NNMS 
Order  Entry  Firm  against  the  quotes/ 
orders  of  that  same  NNMS  Order  Entry 
Firm  on  the  other  side  of  the  market  if 
such  a  quote/order  on  the  other  side  of 
the  market  is  ai  the  best  bid/ offer  in 
Nasdaq.  Nasdaq  expects  to  implement 
the  proposed  rule  change  within  60 
davs  after  approval  by  the  Commission. 
The  text  of  the  proposed  rule  change  is 
set  forth  below.  Proposed  new  language 
is  in  italic;  proposed  deletions  are  in 
[brackets]. 

4710.     Participant  Obligations  in 

NNMS 

(a)  No  change. 

(b)  Non-Directed  Orders 
(1)  No  change. 

(A)  No  change. 

(B)  No  change, 

(i)  through  (iii)  No  change. 

(iv)  Exceptions — The  following 
exceptions  shall  apply  to  the  above 
execution  parameters: 

(a)  If  a  Nasdaq  Quoting  Market 
Participant  or  SSMS  Order  Entry  Firm 
enters  a  Non-Directed  Order  into  the 
svstem.  before  sending  such  Non- 
Directed  Order  to  the  next  Quoting 
Market  Participants  in  queue,  the  NNMS 
will  first  attempt  to  match  off  the  order 
against  the  Nasdaq  Quoting  Market 
Participant's  or  .V.V.VfS  Order  Entn- 
Firm  s  own  Quote/Order  if  the 
participant  is  at  the  best  bid/best  offer 
in  Nasdaq.  (This  exception  shall  not 
applv  to  Non-Directed  Orders  entered 
bv  NNMS  Order  Entry  Firms.]  Nasdaq 
Quoting  Market  Participants  and  W'MS 
Order  Entr\-  Firms  may  I,  and  NNMS 
Order  Entry  Firms  must.]  avoid  any 
attempted  automatic  system  matching 
permitted  by  this  paragraph  through  the 
use  of  an  anti-internalization  qualifier 
(AIQJ  quote/order  flag  containing  the 
following  values:  "Y"  or  i".  subject  to 
the  following  restrictions: 

Y — if  the  Y  value  is  selected,  the 
system  will  execute  the  flagged  quote/ 
order  solely  against  attributable  and 
non-attributable  quotes/orders 
(displayed  and  reserve)  of  Quoting 
Market  Participants  and  NNMS  Order 
Entry  F  irms  other  than  the  party 
entering  the  AIQ  "Y"  flagged  quote/ 
order.  If  the  only  available  trading 
interest  is  that  of  the  same  party  that 
entered  the  AIQ  "Y"  flagged  quote/ 
order,  the  system  will  not  execute  at  an 
inferior  price  level,  and  will  instead 
return  the  latest  entered  of  those 
interacting  quote/orders  (or  unexecuted 
portions  thereof)  to  the  entering  party. 

I — if  the  I  value  is  selected,  the  system 
will  execute  against  all  available  trading 
interest,  including  the  quote/orders  of 
the  NNMS  Order  Entry  Firm  or  Nasdaq 


Quoting  Market  Participant  that  entered 
the  AIQ  "i"  flagged  order,  based 
exclusivelv  on  the  execution  algorithm 
selected  when  entering  the  AIQ  I  flagged 
quote/ order. 

(The  I  value  described  above  shall  be 
available  for  the  use  of  Nasdaq  Quoting 
Market  Participants  on  May  12.  2003.) 

(b)  No  change. 

(2)  through  (8)  No  change. 

(c)  through  (e)  No  change. 

***** 

II,  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Siatutorv  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of  and  liasis  for  the 
proposed  rule  change,  as  amended,  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
Nasdaq  has  prepared  summaries,  set 
ff)rth  in  Sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self- Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statuton-  Basis  for.  the  Proposed  Rule 
Change 

1   Purpose 

Currentlv.  SuperMontage  rules 
provide  a  general  exception  to  the 
systems  execution  algorithms  that 
allow  non-directed  orders  entered  by 
NNMS  Market  Makers  and  NNMS  ECNs 
to  first  match  off  against  any  quotes/ 
order  previouslv  entered  by  that  same 
party  on  the  opposite  side  of  the  market 
if  that  previously  entered  quote/order  is 
at  the  best  bid/offer  in  Nasdaq.''  Market 
participants  can  voluntarily  avoid  or 
control  this  automatic  matching 
functionality  through  use  of  anti- 
internalization  qualifiers  that  will  either 
skip  quotes/orders  entered  by  them  on 
the  opposite  side  of  the  market  or 
execute  against  them  based  solely  on  the 
execution  algorithm  selected. 

NNMS  Order  Entry  Firms  are 
currentlv  prohibited  from  using  this 
automatic  matching  functionality  and 
are  instead  required  to  enter  all  non- 
directed  orders  with  an  anti- 


'  Nasdaq  cIdrifiHd  that  the  rules  governing  I  TP 
Exchanges  do  not  expli<:itly  permit  this  function, 
although  NASD  Rule  471U(e)  contemplates  that 
such  a  function  may  be  provided  by  Nasdaq  to  a 
ITP  Exchange  pursuant  to  contract  (Consequently, 
at  the  request  of  Nasdaq,  (lommission  staff  has 
removed  a  reference  to  ITP  Exchanges  contained 
in  the  original  filing  Telephone  conversation 
between  Thomas  P  Moran,  .\ss(x:iate  General 
Counsel.  Nasdaq,  and  Ann  E  Leddy.  .Mtomey. 
Division.  C.ommissioii  (October  8.  2003) 


internalization  qualifier  that  prevents  an 
automatic  match.  Nasdaq  represents 
that,  in  response  to  requests  from  NNMS 
Order  Entry  Firms,  it  seeks  to  give 
NNMS  Order  Entry  Firms  the  same 
capability  as  all  other  NNMS  users  to 
have  their  non-directed  orders  match  off 
against  quote/orders  previously  entered 
bv  them  on  the  opposite  side  of  the 
market  if  those  previously  entered 
quotes/orders  are  at  the  best  bid  or  offer 
price  in  Nasdaq,  as  appropriate.  Like  all 
other  svstem  users,  NNMS  Order  Eqtry 
Firms  would  have  the  voluntary  abiUty 
to  prohibit  or  control  any  automatic 
matching  through  the  use  of  an  anti- 
internalization  qualifier.  Nasdaq 
believes  that  providing  NNMS  Order 
Entry  Firms  with  the  opportunity  to 
have  their  quotes/orders  on  opposite 
sides  of  the  market  match  off  against 
each  other  will  provide  an  additional 
incentive  for  such  firms  to  post 
increased  liquidity  in  the  SuperMontage 
system,  thereby  benefiting  all  users.'' 

2.  Statuton.'  Basis 

Nasdaq  believes  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  provisions  of  Section  15A  of 
the  Act.*"  in  general,  and  with  Section 
15A(b)(6)  of  the  Act,"  in  particular, 
because  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  person  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
result  in  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


''  See  Amendment  No.  1.  supra  note  3. 

6  15  US.C  780-3 

'  15  U.S.C.  78o-3(b)(6) 
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in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  cf 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i] 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  as  amended,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change,  as 
amended,  should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,'  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Conmiission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2003-134  and  should  be 
submitted  by  November  6,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-26099  Filed  10-15-03;  8:45  am] 
BILUI4G  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48603;  File  No.  SR-PCX- 
2003-48] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto,  by  the 
Pacific  Exchange,  Inc.  Relating  to  the 
Establishment  of  a  New  Total  Order 
Imbalance  Indicator 

October  8,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on 
September  22,  2003,  the  Pacific 
Exchange,  Inc.  ("PCX")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  PCX.  On  September  30, 
2003,  the  PCX  submitted  Amendment 
No.  1  to  the  proposed  rule  change. ^  The 
Commission  is  publishing.this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  through  its  wholly  owned 
subsidiary  PCX  Equities,  hic.  ("PCXE"), 
proposes  to  amend  its  rules  governing 
the  Archipelago  Exchange  facility 
("ArcaEx"),  the  equities  trading  facility 
of  PCXE,  by:  (1)  amending  PCXE  Rule 
1.1  (q)  to  add  the  definition  of  Total 
Imbalance  and  Market  Imbalance;  and 
(2)  amending  PCXE  Rule  7.35  to  add  a 
new  Total  Imbalance  indicator  to  its 
Market  Order  Auction  and  Trading  Halt 
Auction  display. 

The  text  of  the  proposed  rule  change, 
as  amended,  is  below.  Proposed 
additions  are  in  italics. 


PCX  Equities,  Inc. 

Rule  1 — Definitions 

Rule  1.1 — (No  change). 

(a)-(p) — (No  change). 

(q)  For  the  purposes  of  the  Opening 
Auction,  the  Market  Order  Auction  and 
the  Trading  Halt  Auction,  as  the  case 
may  bel,]: 


» 17  CFR  200.30-3(a)(12). 


>  15  U.S.C.  78stb)(l). 

2  17  CFR  240.19b-4. 

3  See  letter  from  Peter  D.  Bloom,  Managing 
Director,  Regulatory  Policy,  PCX,  to  Nancy  J. 
Sanow,  Assistant  Director,  Division  of  Market 
Regulation,  Commission,  dated  Sepfemt)er  29,  2003 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
PCX  submitted  a  new  Form  19b-^,  which  replaced 
the  original  filing  in  its  entirety. 


[1]  the  term  "Imbalance"  shall  mean 
the  number  of  buy  or  sell  shares  that 
[can  not]  cannot  be  matched  with  other 
shares  at  the  Indicative  Match  Price  at 
any  given  time. 

(A)  the  term  "Total  Imbalance"  shall 
mean  the  net  Imbalance  of  buy  (sell) 
orders  at  the  Indicative  Match  Price  for 
all  orders  that  are  eligible  for  execution 
during  the  applicable  auction. 

(B)  the  term  "Market  Imbalance"  shall 
mean  the  imbalance  of  any  remaining 
buy  (sell)  Market  Orders  that  are  not 
matched  for  execution  during  the 
applicable  auction. 

(r)-(aaa) — No  change. 
*         *        *        *         * 

Rule  7 — Equities  Trading 
Opening  Session  Auctions 

Rule  7.35  (No  change). 

(a)-fb) — (No  change.) 

(c)  Market  Order  Auction. 

(1)  Publication  of  Indicative  Match 
Price  and  Imbalances 

(A)  Beginning  at  5:00  am  (Pacific 
Time),  and  updated  real-time  thereafter, 
[various  times  thereafter  as  determined 
from  time  to  time  by  the  Corporation,] 
the  Indicative  Match  Price  of  the  Market 
Order  Auction  and  the  volume  of 
Market  and  Limit  orders  available  to 
trade  at  such  price,  and  the  Market  and 
Total  Imbalance  associated  with  the 
Market  Order  Auction,  if  any,  shall  be 
published  via  electronic  means  [as 
determined  from  time  to  time  by  the 
Corporation.  If  such  a  price  does  not 
exist  (i.e.,  there  is  an  Imbalance  of 
market  orders),  the  Archipelago 
Exchange  shall  indicate  via  electronic 
means  Aat  an  Indicative  Match  Price 
does  not  exist].  Market  orders  shall  be 
included  for  purposes  of  calculating  the 
Total  Imbalance  and  Market  Imbalance. 
Limit  orders  shall  only  be  included  in 
the  Total  Imbalance  calculations. 
Example  1 : 

(1)  Market  order  to  buy  5000  shares; 

(2)  Auction-Only  Limit  Order  to  sell 
1000  at  50; 

(3)  Limit  order  to  sell  1000  at  50.50; 
and 

(4)  Limit  order  to  sell  500  at  50.75. 
The  Archipelago  Exchange  will 

publish  an  Indicative  Match  Price  of 
50.75,  a  volume  of  2500  shares,  a  buy 
Market  Imbalance  of  2500  shares,  and  a 
Total  Imbalance  of  2500  shares. 
Example  2: 

(1)  Market  order  to  buy  3000  shares; 

(2)  Market  order  to  sell  1000  shares; 

(3)  Limit  order  to  sell  1000  shares  at 
41.00;  and 

(4)  Limit  order  to  sell  1000  shares  at 
41.25. 

The  Archipelago  Exchange  will 
publish  an  Indicative  Match  Price  of 
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41.25  and  a  match  volume  of  3000 
shares  and  will  not  publish  an 
Imbalance 

(B)  If  an  Indicative  Match  Price  does 
not  exist,  the  Archipelago  Exchange 
shall  indicate  \ia  electronic  means  that 
an  Indicative  Match  Price  does  not  exist. 
[Beginning  at  5:00  am  (Pacific  Time). 
and  various  times  thereafter  as 
determined  from  time  to  time  by  the 
Corporation,  the  market  order  Imbalance 
associated  with  the  Market  Order 
Auction,  if  any.  shall  he  published  via 
electronic  means  as  determined  from 
time  to  time  by  the  Corporation.! 

(C)  If  the  difference  between  the 
Indicative  Match  Price  and  the  closing 
price  of  the  previous  trading  day's 
normal  market  hours,  as  determined  by 
the  Consolidated  Tape,  is  equal  to  or 
greater  than  a  pre-determined  amount, 
as  determined  from  time  to  time  by  the 
Corporation,  the  Archipelago  Exchange 
will  assign  a  "SIC"  designator  to  such 
Indicative  Match  Price  and  publish  such 
designator  via  electronic  means  as 
determined  from  time  to  time  by  the 
Corporation. 

[Example: 

(1)  Market  order  to  buy  5000  shares; 

(2)  Auction-Onlv  Limit  Order  to  sell 
1000  at  50; 

(3)  Limit  order  to  sell  1000  at  50.50; 
and 

(4)  Limit  order  to  sell  500  at  50.75. 

The  Archipelago  Exchange  will 
publish  an  Indicative  Match  Price  of 
50.75.  a  volume  of  2500  shares,  and  a 
buy  Imbalance  of  2500  shares.) 
[Example: 

(1)  Market  order  to  buv  3000  shares; 

(2)  Market  order  to  sell  1000; 

(3)  Limit  order  to  sell  1000  at  41.00; 
and 

(4)  Limit  order  to  sell  1000  at  41.25. 
The  Archipelago  Exchange  will 

publish  an  Indicative  Match  Price  of 
41.25  and  a  volume  of  3000  shares  and 
will  not  publish  an  Imbalance] 

(2H3}— {No  change). 

(d)  Re-Opening  After  Trading  Halts. 
To  re-open  trading  in  a  security 
following  a  trading  halt  in  that  security, 
the  Archipelago  Exchange  shall  conduct 
a  Trading  Halt  Auction,  as  described 
below: 

(1) — (No  change). 

(2)  Publication  of  Indicative  Match 
Price  and  Imbalances. 

(A)  Immediately  after  trading  is  halted 
in  a  security,  and  updated  real-time 
thereafter  [various  times  thereafter  as 
determined  from  time  to  time  by  the 
Corporation],  the  Indicative  Match  Price 
of  the  Trading  Halt  Auction  and  the 
volume  available  to  trade  at  such  price, 
shall  be  published  via  electronic  means 
[as  determined  from  time  to  time  by  the 


Corporaticm].  If  such  a  price  does  not 
exist  l(j.p  .  there  is  an  Imbalance  of 
market  orders)],  the  Archipelago 
Exchange  shall  indicate  via  electronic 
means  that  an  Indicative  Match  Price 
does  not  exist. 

(B)  Immediatelv  after  trading  is  halted 
in  a  security,  and  Ivarious  times 
thereafter  as  determined  from  time  to 
time  bv  the  Corporation]  updated  real- 
time thereafter,  the  lm].V/arket  [order] 
and  Total  Imbalance  associated  with  the 
Trading  Halt  .\ui:tion,  if  any,  shall  be 
published  via  electronic  means  [as 
determined  from  time  to  time  by  the 
(Corporation]   Market  orders  shall  be 
included  for  purposes  of  calculating  the 
Total  Imbalance  and  Market  Imbalance. 
Limit  orders  shall  only  be  included  in 
the  Total  Imbalance  calculations. 

(C) — (No  change). 

(3H6)— (No  change). 

(e)-(f) — (No  change). 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PCX  has  prepared  summaries,  set  forth 
in  sections  A.  B.  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Hegulator\-  Organization's 
Statement  of  the  Purpose  of.  and 
Statuton,-  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

As  part  of  its  continuing  efforts  to 
enhance  participation  on  ArcaEx,  the 
P("!X  is  proposing  to  add  a  new 
imbalance  indicator  to  its  Market  Order 
Auction  and  Trading  Halt  Auction 
display  to  reflect  the  total  net  imbalance 
of  market  and  limit  orders  at  the 
indicative  match  price.  This  imbalance 
indicator  will  be  in  addition  to  the 
already  existing  market  imbalance 
indicator  that  displays  the  imbalance  of 
unmatched  market  orders.  The  PCX 
believes  that  the  display  of  the  new  total 
imbalance  indicator  will  provide  ETP 
Holders  and  Sponsored  Participants 
(collectively  "Users")  with  more 
information  regarding  auction 
imbalances.  Furthermore,  the  PCX 
proposes  to  add  the  terms  "Total 
Imbalance"  and  'Market  Imbalance"  to 
PC:XE  Rule  1.1  (q).  The  PCX  is  also 


proposing  to  amend  PCXE  Rule  7.35(c) 
and  (d)  to  clarify  that  the  published 
Total  Imbalance  or  Market  Imbalance  (if 
anv  exist)  may  contain  market  and/or 
limit  orders. 

Currently.  PCXE  Rule  1.1  (q)  refers  to 
the  term  "Imbalance."  The  PCX 
proposes  to  amend  PCXE  Rule  1.1  (q)  to 
define  the  terms  "Total  Imbalance"  and 
"Market  Imbalance"  for  clarity.  Total 
Imbalance  shall  mean  the  net  imbalance 
of  buv  (sell)  orders  at  the  Indicative 
Match  Price  for  all  orders  that  are 
eligible  for  execution  during  the 
applicable  auction.  The  term  "Market 
Imbalance"  shall  mean  the  imbalance  of 
anv  remaining  buy  (sell)  Market  Orders 
that  are  not  matched  for  execution 
during  the  applicable  auction. 

The  PCXE's  current  rules  governing 
the  publication  of  imbalances  associated 
with  its  Market  Order  Auction  and 
Trading  Halt  Auction  are  set  forth  in 
PCXE  Rule  7.35.  The  PCX  now  proposes 
to  add  to  PCXE  Rule  7.35(c)  and  (d)  a 
Total  Imbalance  indicator.  The  current 
rule  only  refers  to  publishing  a  Market 
Imbalance.  In  order  to  provide  more 
information  about  the  auction 
imbalance  during  the  Market  Order 
Auction  and  Trading  Halt  Auction,  the 
PCX  proposes  to  also  publish  the  Total 
Imbalance,  if  any  exists,  to  reflect  the 
fact  that  the  total  size  of  the  order 
imbalance  includes  both  market  and 
limit  orders.  The  dissemination  of  this 
new  imbalance  indicator  does  not 
impact  the  operation  of  the  existing 
Market  Order  Auction  or  Trading  Halt 
Auction  processes  as  described  in  PCXE 
Rule  7.35(c)  and  (d),  respectively. 

The  PCX  believes  that  the 
dissemination  of  the  aforementioned 
imbalance  indicators  would  provide 
Users  with  additional  information  with 
which  to  make  trading  decisions  during 
the  auction  process.  Accordingly,  this 
would  facilitate  enhanced  order 
interaction  and  foster  price  competition. 
The  PCX  believes  that  the  proposed  rule 
change,  as  amended,  would  provide  a 
more  efficient  and  effective  market 
operation,  and  would  enhance  the 
information  available  to  investors. 


2.  Statutory  Basis 

The  PCX  believes  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  Section  6(b)-*  of  the  Act.  in  general, 
and  further  the  objectives  of  Section 
6(b)(5),''  in  particular,  because  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
and  to  remove  impediments  and  perfect 


*  15  L'.S.C.  78f(b) 
5  15U.S.C.  78f(b)(5j 
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the  mechanisms  of  a  free  and  open 
market  and  to  protect  investors  and  the 
public  interest.  In  addition,  the  PCX 
believes  that  the  proposed  rule  change, 
as  amended,  is  consistent  with 
provisions  of  Section  llA(a)(l)(B)  of  the 
Act,*^  which  states  that  new  data 
processing  and  communications 
techniques  create  an  opportunity  for 
more  efficient  and  effective  market 
operations. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
impose  any  burden  on  competition  that 
is  not  necessar\'  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  PCX  neither  solicited  nor 
received  written  comments  concerning 
the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  PCX  consents,  the 
Commission  will: 

(A)  bv  order  approve  such  proposed 
rule  change,  as  amended;  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change,  as 
amended,  should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room. 

Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2003^8  and  should  be 
submitted  by  November  6,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[PR  Doc.  03-26100  Filed  10-15-03:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48598;  File  No.  SR-PCX- 
2003-46] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Exchange,  Inc.  Relating  to 
Transmission  of  Identity  Orders 

October  7,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-^  thereunder, - 
notice  is  hereby  given  that  on 
September  5,  2003,  the  Pacific 
Exchange,  Inc.  ("PCX")  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  the 
PCX  has  prepared.  On  September  30. 
2003  the  PCX  submitted  Amendment 
No.  1  to  the  proposed  rule  change.  ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposedrule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX,  through  its  wholly  owned 
subsidiarv  PCX  Equities.  Inc.  ("PCXE"). 
proposes  to  amend  its  rules  governing 
the  Archipelago  Exchange  ("ArcaEx"), 
the  equities  trading  facility  of  PCXE. 
Specifically,  the  PCX  proposes  to  offer 
an  identity  order  feature  to  its  Equities 
Trading  Permit  ("ETP")  Holders.-'  In 


•  15  U.S.C.  78k(a)(l)(B). 


"17  t:FR  200.30- ;Ma)(12). 

'  15  U.S.C.  78s(b)(l). 

-17(:FR240.19b-4. 

3 Sep  letter  frora  Peter  Bloom.  Managing  Direc  tor 
of  Regulatory  Policy.  PCX.  to  Nancv  Sanow, 
Assistant  Director.  Division  of  Market  Regulation. 
C:ominission  dated  September  29.  2003 
("Amendment  No  1")  In  Amendment  No.  1.  the 
PCX  replaced  its  proposed  rule  change  in  its 
entirety. 

■•  See  PCXE  Rule  l.Hn)  for  Ifie  definition  of  •  CTP 
Holder.  ■ 


accordance  with  the  proposal,  an  ETP 
Holder  may  affirmatively  choose,  on  an 
order-by-order  basis,  to  display  orders 
with  its  unique  ETP  identifier 
(hereinafter  referred  to  as  the  "ETPID"). 
To  facilitate  the  change,  the  PCX 
proposes  to  amend  PCXE  Rules  7.7(b) 
("Transmission  of  Bids  or  Offers")  and 
7.36(b)  ("Order  Ranking  and  Display") 
to  clarifx'  and  reconcile  when  ETP 
Holders  may  display  their  identities. 
The  PCX  also  wishes  to  make  additional 
changes  to  PCXE  Rule  7.7(a).  The  text  of 
the  proposed  rule  change  is  below. 
Proposed  new  language  is  italicized; 
deletions  are  in  brackets. 
***** 

Rule  7.7(a).  [The  names  of  ETP 
Holders  bidding  for  or  offering 
securities  through  the  use  of  the 
facilities  of  the  Corporation  shall  not  be 
transmitted  from  the  facilities  of  the 
Corporation  to  a  non-holder  of  an  ETP.) 
No  ETP  Holder  having  the  right  to  trade 
through  the  facilities  of  the  C^orporation 
and  who  has  been  a  party  to  or  has 
knowledge  of  an  execution  shall  be 
under  obligation  to  divulge  the  name  of 
the  buying  or  selling  firm  in  any 
transaction. 

(b)  Except  as  otherwise  permitted  by 
these  Rules,  no  ETP  Holder  shall 
transmit  through  the  facilities  of  the 
Corporation  any  information  regarding  a 
bid,  offer,  (or)  other  indication  of  an 
order,  or  the  ETP  Holder's  identity  to  a 
non- holder  of  an  ETP  or  to  another  ETP 
Holder  until  permission  to  disclose  and 
transmit  such  bid,  offer,  |orl  other 
indication  of  an  order,  or  the  ETP 
Holder's  identity  has  been  [disclosed 
and  permission  to  transmit  such 
information  has  been]  obtained  from  the 
originating  ETP  Holder  or  the 
originating  ETP  Holder  affirmatively 
elects  to  disclose  its  identity. 


Order  Ranking  and  Display 

Rule  7.36— No  change. 

(a)(l)-(a)(2)— No  change. 

(b)  Display.  Except  as  otherwise 
permitted  by  Rule  7.7.  [A]  all  orders  at 
all  price  levels  in  the  Display  Order 
Process  of  the  Area  Book  shall  be 
displayed  to  all  Users  and  other  market 
participants  on  an  anonymous  basis. 

(c) — No  change. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change,  and  discussed  any 
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comments  it  had  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PCX  has  prepared  summaries,  set  forth 
in  Sections  A.  B.  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory- Organization's 
Statement  of  the  Purpose  of.  and 
Statutory-  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

A.  Introduction 

The  PCX  proposes  to  offer  ETP 
Holders  the  ability  to  display  their 
identities  with  orders  entered  into  the 
ArcaEx.  The  identity  order  feature 
would  offer  an  ETP  Holder  the  choice  to 
display  its  unique  ETPID  with  a 
specified  order.  Alternatively,  an  ETP 
Holder  may  choose  to  remain 
anonymous. 

Anv  identitv  orders  entered  into 
ArcaEx  would  be  included  in  the  Area 
Book  data  feed  that  ArcaEx  makes 
available  free  of  charge  to  Users "'  and 
other  subscribers.  Identity  orders  would 
also  be  included  m  the  ArcaEx  limit 
order  book  that  is  displayed  for  free  on 
the  ArcaEx  Web  site. 

ArcaEx  would  process  orders 
designated  as  identity  orders  no 
differenilv  from  other  orders  sent  to 
ArcaEx.  PCXE  Rules  7.36  (Order 
Ranking  and  Display)  and  7.37  (Order 
Execution)  set  forth  the  order 
interaction  process  for  orders  entered  on 
the  ArcaEx.  Orders  designated  as 
identitv  orders  would  be  ranked, 
displayed,  and  executed  under  the  same 
criteria  (under  PCXE  Rules  7.36  and 
7.37)  as  anonymous  orders  in  the 
.ArcaEx.  ArcaJEx  has  no  capacity 
limitations  on  the  number  of  identity 
orders  that  could  be  displayed  for  an 
individual  security 

The  purpose  of  the  identity  order 
feature  is  to  provide  more  visibility  to 
those  ETP  Holders  who  may  choose  to 
identifv'  their  ETPIDs  with  their  trading 
interest  in  a  particular  security.  The 
PCX  believes  that  the  identity  order 
feature  would  benefit  investors  by 
increasing  market  transparency  in  an 
automatic  execution  venue  such  as 
ArcaEx.  By  providing  a  mechanism  by 
which  ETP  Holders  could  display  their 
identities,  ArcaEx  hopes  to  attract  more 
orders  and  contribute  more  liquidity  to 
the  market  while  adding  to  the 
transparency  of  trading  interest. 


B.  Order  Interaction 

As  with  all  orders  entered  on  ArcaEx, 
identity  orders  would  be  centrally 
processed  for  execution  by  computer, 
subject  to  the  price,  time,  and  priority 
rules  that  govern  the  automated 
matching  and  execution  of  orders.  No 
ETP  Holder  has  any  special  control  over 
the  timing  of  an  execution  or  any 
special  order  handling  advantages  on 
ArcaEx.  All  Users  would  see  and  be 
privy  to  the  same  orders  ranked  in  the 
ArcaEx  Book.  No  User  would  have 
special  access  to  trading  interest  that  is 
not  also  available  to  others  on  ArcaEx, 
and  all  Users  would  have  the  equivalent 
opportunity  to  receive  fills. 

An  ETP  Holder  displaying  an  identity 
order  would  be  subject  to  the  same  rules 
applicable  to  the  ETP  Holders  orders 
entered  on  ArcaEx  on  an  anonymous 
basis."  Use  of  the  identity  order  by  ETP 
Holders  would  not  require  registration 
as  a  Market  Maker '  on  ArcaEx  under 
PCXE  rules.  Market  Maker  status  is 
available  only  to  those  ETP  Holders  who 
seek  registration  as  Market  Makers." 
Onlv  those  ETP  Holders  that  seek 
registration  as  a  Market  Makers  are 
required  to  maintain  two-sided  markets 
in  return  for  the  benefits  of  Market 
Maker  status,  e.g..  the  ArcaEx  rebates  to 
Market  Makers  for  the  execution  of  "Q 
Orders"  '*  and  the  ability  to  obtain 
exempt  credit  under  Regulation  T.  ETP 
Holders  that  elect  to  use  the  identity 
order  would  have  no  commitment  to 
ArcaEx  to  maintain  two-sided  identity 
orders  on  a  continuous  basis. 

C.  Market  Makers 

With  respect  to  Market  Makers,  the 
PCX's  proposal  would  not  alter  the 
responsibilities  of  Market  Makers,  nor 
does  it  change  the  manner  in  which 


^  See  PCXE  Rule  1  Kyy)  tot  the  definition  of 
"User  " 


"Fdf  example,  ETl'  Hciliiers  would  remriin 
prohibited  trom  trading  ahead  of  customer  limit 
orders  pursuant  to  PCXK  Rule  b  16(a|.  which 
provides  that    |n|n  ETP  Holder  mav  accept  and 
hold  an  unexecuted  limit  order  from  its  customer 
(whether  its  own  (  ustomer  or  a  customer  of  another 
LTP  Holder)  and  continue  to  trade  on  the 
Corporation  the  sub|ect  security  for  its  own  account 
at  pnces  that  would  satisfy  the  customer's  limit 
order,  without  executing  that  limit  order,  provided, 
however,  that  an  ETP  Holder  may  negotiate  specific 
terms  and  conditions  applicable  to  the  acceptance 
of  limit  orders   "    *    *" 

^See  PCXE  Rule  1  l(ul  slates  that    Itlhe  term 
"Market  Maker"  shall  refer  to  an  ETP  Holder  iha^ 
acts  as  a  Market  Maker  pursuant  to  Rule  7  " 

"  PCXE  Rule  7  MM  states  that  "(njo  ETP  Holder 
shall  act  as  a  Market  Maker  in  any  secunty  unless 
such  ETP  Holder  is  registered  as  a  Market  Maker  in 
such  seiuritv  bv  the  Corporation  pursuant  to  this 
Rule   "    •    *     PCXE  Rule  7  23  and  Rule  7  34(b)  set 
forth  the  obligations  of  market  makers  and  apply 
onlv  to  those  ETP  Holders  who  are  registered  as 
Market  Makers  For  example,  a  Market  Maker  must 
maintain  a  two-sided  order  or  "Q  Order"  in  every 
stock  in  which  the  Market  Maker  is  registered 

«S*-e  Pt:XE  Rule  7.31(k)  for  the  defimtion  of  'Q 
Order 


Market  Maker  orders  would  be 
processed  and  executed  within  ArcaEx. 
Market  Makers  are  obligated  to  enter 
and  maintain  continuous,  two-sided 
limit  orders  in  the  securities  in  which 
they  are  registered.  There  would  be  no 
limit,  however,  on  the  number  of  orders 
a  Market  Maker  may  enter  into  ArcaEx, 
whether  anonymous  or  identity  orders. 
A  Market  Maker  would  be  able  to 
maintain  multiple  proprietary  orders, 
including  multiple  Q  Orders  in  the 
securities  in  which  were  registered. 
Under  the  proposal.  Market  Makers 
would  be  permitted  to  use  the  identity 
order  feature  for  any  and  all  of  the 
orders  that  they  are  eligible  to  use.  As 
with  any  identity  order,  a  Market 
Maker's  ETPID  would  be  displayed  in 
relation  to  a  specified  order.  A  Market 
Maker  may  choose  to  make  the  Q  Order 
or  any  other  order  an  identity  order. ^" 
Whether  utilizing  anonymous  orders 
or  identity  orders.  Market  Makers  would 
remain  subject  to  the  rules  governing 
their  conduct  and  the  handling  of 
orders.  Specifically,  PCXE  Rule  7,26(a) 
states  that  a  Market  Maker  must 
maintain  an  information  barrier  between 
the  market  making  activities  and  other 
business  activities,  including 
conducting  a  public  securities  business 
and  acting  as  a  General  Authorized 
Trader  CGAT")  "  on  ArcaEx.  This 
separation  between  the  Market  Making 
activities  of  an  ETP  Holder  and  the 
handling  of  public  orders  is  an 
important  mechanism  to  separate  the 
Market  Maker  from  knowledge  of 
pending  transactions,  order  flow 
information,  and  other  sensitive 
information  at  other  parts  of  the  firm.'^ 
As  long  as  the  Market  Maker  has  an 
effective  system  of  internal  controls  that 
operate  to  prevent  the  Market  Making 
desk  from  obtaining  knowledge  of 
customers'  limit  orders  that  are  received 
for  execution  by  other  business  units  of 
the  broker-dealer,  the  Market  Maker 
does  not  have  responsibilities  to  protect 
customer  limit  orders  received  by  other 
parts  of  the  firm,'^ 


'"  .^s  stated  above,  ArcaEx  has  no  capacity 
limitations  on  the  number  of  identity  orders  that 
can  be  displayed  for  an  individual  security. 

' '  Rule  1  Ijo)  defines  a  General  Authorized 
Trader  "GAT"  to  mean  "an  authorized  trader  who 
performs  onlv  non-market  making  activities  on 
behalf  of  an  ETP  Holder." 

:•;  See  PCXE  Rule  7.26(b). 

' '  For  example,  where  an  ETP  Holder  has  an 
agency  desk  and  a  Market  Maker  desk,  both  desks 
will  be  permitted  to  use  identity  orders.  Should  an 
age  icy  desk  utilize  identity  orders  to  represent 
customer  orders,  Market  Makers  from  the  same  firm 
would  not  have  responsibilities  to  protect  the 
customer  orders,  assuming  on  appropriate 
information  barrier  is  in  place.  Once  the  agency 
desk  displays  an  identity  order  in  the  ArcaEx  limit 
order  book,  the  price  time  rules  in  the  automated 
execution  system  of  the  ArcaEx  ensure  that  the 
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D.  Section  11(a)  Under  the  Act 

The  PCX  believes  that  the  use  of 
identity  orders  on  ArcaEx  would  not 
confer  ETP  Holders  any  time  and  place 
advantages  over  other  orders  on  AjcaEx. 
As  such,  the  introduction  of  identity 
orders  would  not  change  the  analysis  of 
Section  11  (a)  of  the  Act  '-•  to  the  PCX 
provided  to  the  Commission  prior  to  the 
approval  of  ArcaEx.'"'  Accordingly,  the 
introduction  of  the  identity  order  would 
not  change  the  PCX's  conclusion  that 
the  order  execution  algorithm  of  ArcaEx 
complies  with  the  requirements  of,  and 
satisfies  the  policy  concerns  underlying. 
Section  11(a)  of  the  Act  "'  without 
requiring  public  customer  priority. 

Section  11(a)  of  the  Act  '^  prohibits  a 
member  of  a  national  securities 
exchange  from  effecting  transactions  on 
the  exchange  for  its  own  account,  the 
acccmnt  of  an  associated  person,  or  an 
account  in  which  it  or  an  associated 
person  exercises  investment  discretion 
(collectively,  "covered  accounts"), 
unless  an  exception  applies.  In  enacting 
this  provision.  Congress  was  concerned 
about  members  benefiting  in  their 
principal  transactions  from  special 
■'time  and  place"  advantages  associated 
with  floor  trading — such  as  the  ability  to 
"execute  decisions  faster  than  public 
investors."  '"  The  Commission, 
however,  has  adopted  a  number  of 
exceptions  to  the  general  statutory 
prohibition  for  situations  in  which  the 
principal  transactions  contribute  to  the 
fairness  and  orderliness  of  exchange 


customer  order  will  be  executed  in  a  fair  and 
consistent  manner.  A  Market  Maker  from  that  same 
firm  is  subject  to  the  same  rules,  and  importantly, 
has  no  special  advantage  over  the  execution  of  other 
orders  in  the  book,  including  the  customer  order 
represented  by  the  agency  desk.  The  price  time 
priority  granted  to  orders  in  the  ArcaEx  book  dictate 
that  orders  with  the  best  price  are  executed  first, 
and.  where  there  is  more  than  one  order  at  the  best 
price,  the  order  first  in  time  receives  an  execution. 
With  these  rules,  a  Market  Maker's  order  at  a  price 
equal  to  the  price  of  other  orders  in  the  ArcaEx 
book,  would  receive  an  execution  over  these  orders 
only  if  the  Market  Maker's  order  was  entered  first. 
A  Market  Makers  order  entered  after  other  orders 
in  the  book  can  receive  an  execution  over  other 
orders  in  the  book  only  if  the  Market  Maker  order 
is  at  a  better  price  (by  a  minimum  of  one  penny) 
than  the  orders  displayed.  These  rules  for  the 
ranking,  display  and  interaction  of  orders  apply 
equally  to  all  orders  entered  by  all  Users  of  the 
ArcaEx. 

'M5U.S.C.  78k. 

'   See  Letter,  dated  April  19,  2001  from  Cherie 
MacCauley.  Counsel  to  PCX,  Wilmer  Cutler  & 
Pickering  to  John  Polise,  Division  of  Market 
Regulation. 

'•-ISU.S.C.  78k(a). 

'•  15U.S.C.  78k(a). 

'"See  Securities  Exchange  Act  Release  No.  14563 
(March  14,  1978).  43  FR  11542  (March  17,  1978); 
Securities  Exchange  Act  Release  No.  14713  (April 
28,  1978).  43  FR  18557  (May  1,  1978);  Securities 
Exchange  Act  Release  No.  15533  (January  29,  1979), 
44  FR  6093  (Jan.  31, 1979).  The  1978  and  1979 
Releases  cite  the  House  Report  at  54—57. 


markets  or  do  not  reflect  any  time  and 
place  trading  advantages.  The  PCX 
believes  that  the  use  of  identity  orders 
on  ArcaEx  would  not  alter  Rule  lla2- 
2(T).'''  commonly  referred  to  as  the 
"effect  versus  execute"  rule.-'"'  which 
provides  an  exemption  that  applies  to 
the  PCX.  The  effect  versus  execute  rule 
imposes  four  requirements  "designed  to 
put  members  and  non-members  on  the 
same  footing,  to  the  extent  practicable, 
in  light  of  the  purposes  of  Section 
11(a)."-'  Given  ArcaEx's  automated 
matching  and  e.xecution  services,  no 
ETP  Holder  enjoys  any  special  control 
over  the  timing  of  execution  or  special 
order  handling  advantages,  as  all  orders 
wotdd  be  centrally  processed  for 
execution  by  computer,  rather  than 
being  handled  by  a  member  through 
bids  or  offers  made  on  the  trading  floor. 
Because  ArcaEx's  open,  electronic 
structure  is  designed  to  pre\ent  any  ETP 
Holders  from  gaining  any  time  and 
place  advantages,  the  ?CX  believes  that 
ArcaEx  satisfies  the  four  requirements  of 
the  "effect  versus  execute"  rule  as  well 
as  the  general  policy  objectives  of 
Section  1 1(a)  of  the  Act.-- 

E.  Surveillance 

According  to  the  PCX.  PCXE  has 
developed  procedures  to  maintain  a 
high  level  of  surveillance  of  ETP 
Holders  and  their  use  of  specific  order 
types,  including  those  orders  designated 
as  identity  orders,  for  executions  that 
take  place  on  ArcaEx.  Among  its 
procedures,  the  PCX  has  developed 
mechanisms  to  help  detect 
manipulation  of  prices  on  ArcaEx 
whether  or  not  through  use  of  identity 
orders. 

Use  of  identity  orders  would  help  an 
ETP  Holder  to  advertise  the  trading 
interest  and  activity  the  firm  has  in  a 
particular  stock.  Should  an  ETP  Holder 
attract  order  flow  and  wish  to  match 
buy  and  sell  orders  for  execution  away 
from  the  centralized  limit  order  book  of 
ArcaEx,  an  ETP  Holder  would  have  to 


''<17CFR240.11a2-2(T). 

-'"Rule  Ila2-2(T)  permits  an  exchange  member. 
subject  to  certain  conditions,  to  effect  transactions 
for  covered  accounts  by  arranging  for  in 
unaffiliated  member  to  execute  the  transactions 
directly  on  the  exchange  floor  To  con.ply  with  the 
rule's  conditions,  a  member  (1|  must  transmit  the 
order  from  off  the  exchange  floor;  (2)  may  not 
participate  in  the  execution  of  the  transaction  once 
it  has  been  transmitted  to  the  member  performing 
the  execution;  (3)  may  not  be  affiliated  with  the 
executing  member;  and  (4)  with  respect  to  an 
account  over  which  the  member  or  an  associated 
person  has  investment  discretion,  neither  the 
member  nor  the  associated  person  may  retain  any 
compensation  in  connection  with  effecting  the 
transaction  without  express  v^itten  consent  from 
the  person  authorized  to  transact  business  for  the 
account  in  accordance  with  the  rule. 

21  See  1978  Release  II  at  18560. 

"15U.S.C.  78k(a). 


report  that  trade  to  a  marketplace  that 
allows  broker-dealers  to  "print"  trades 
to  the  tape.  Specifically,  broker-dealers 
in  the  Nasdaq  dealer  market  are 
permitted  to  define  parameters  of  a 
trade  [i.e..  price)  without  bringing  the 
trade  to  an  exchange  system  for 
validation.  By  design,  the  Nasdaq  dealer 
market  enables  broker-dealers  to  control 
trade  execution  outside  of  a  centralized 
price  validation  system.  The  regulation 
of  these  trades  is  the  responsibility  of 
the  marketplace  that  supports  and 
encourages  the  execution  of  these  trades 
away  from  an  exchange  infrastructure. 
Anv  executions  by  a  broker-dealer 
brought  to  a  marketplace  that  permits 
"printing"  are  trades  .ippropridtely 
within  the  jurisdiction  of  the  dlternate 
marketplace.- '  Should  Nasdaq  (or  other 
marketplace)  determine  that  it  requires 
information  or  assistance  from  the  PCX 
for  the  sur\eillance  of  these  trader,  the 
PCX  would  provide  such  information 
and  assistance. 

To  facilitate  the  identity  order  feature, 
the  Exchange  proposes  to  make  changes 
to  PCXE  Rules  7.7(b)  and  7  3fi(bi. 
Currently.  PCXE  Rule  7.7(b)  prohibits  an 
ETP  Holder  from  transmitting 
information  "regarding  a  bid,  offer  or 
other  indication  of  an  order"  to  a  non- 
ETP  Holder  until  the  bid.  offer  or  other 
indication  information  has  been 
disclosed  and  permission  to  transmit 
the  information  has  been  obtained  from 
the  originating  ETP  Holder.  Conversely, 
PCXE  Rule  7.36(b)  provides  for 
anonvmitv  in  displaying  orders  in  the 
Displav  Order  Process  -■*  of  the  ArcaEx 
Book.-'^ 

The  Exchange  wishes  to  revise  PCXE 
Rule  7.36(h)  to  state  that  except  as 
provided  by  PCXE  Rule  7.7(b).  all  orders 
at  all  price  levels  will  continue  to  be 
displayed  on  an  anonymous  basis. 
Therefore,  a  User  could  choose  to  either 
display  its  ETPID  or  remain  anonymous. 


- '  The  ability  ot  broker-dealers  lo  advertise 
trading  interest  is  not  limited  lo  the  use  of  exchange 
trading  systems  Broker-dealers  (an  display 
indications  of  interest  through  .services  such  as 
.■\utex  (offered  by  Thompson  Financial)  .\u\e\ 
permits  broker-dealers  to  display  the  price  and  size 
of  indications  of  interest  and  communicate  with 
other  subscribers  interested  in  facilitating  trades." 
While  not  a  trading  system,  .^utex  allows  broker- 
dealers  to  advertise  their  trading  activity  and  attract 
trading  interest  Broker-dealers  finding 
counterparties  through  this  service  must  bring  such 
trades  to  Nasdaq  s  dealer  market  which  permits  the 
printing  of  trades.  Whether  the  prices  of  these 
transactions  are  executed  within  the  standards  of 
best  execution  or  other  standards  of  appropriate 
order  handling  is  the  business  of  the  regulator  for 
the  marketplace  supporting  the  "printing"' 
infrastructure. 

*■•  See  PCXE  Rule  7  36(a)-(c)  for  a  discussion  of 
the  Display  Order  Process. 

-'•  See  PCXE  Rule  1.1(a)  for  a  definiUon  of  .\rca 
Book. 


V7 I— ^1    D.— j,.*_- /\r»1      CO      KT»      onrt  / 'TV....«.r]^ 
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Additionally,  the  Exchange  proposes 
to  revise  PCXE  Rule  7.7(a)  -"^  to  reflect 
the  proposed  changes  to  PCXE  Rules 
7.7(b)  and  7.36(b). 

2.  Statutory-  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6(b) 
of  the  Act.-"  in  general,  and  Sf^ction 
6(b)(5)  of  the  Act.-"  in  particular,  in  that 
It  will  promote  just  and  equitable 
principles  of  trade;  facilitate 
transactions  in  securities,  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system;  and 
protect  investors  and  the  public  interest. 

B.  Sflf-Regulaton-  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Ac:t. 

C.  Self-Regulator,'  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

VVitbin  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (!) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 


-f'PCXE  Rule  7  7(a)  provides  that    [tihe  names  iif 
ETP  Holders  bidding  for  or  offering  securities 
through  the  use  of  the  facilities  of  t.he  Corporation 
shall  not  be  transmitted  from  the  facilities  of  the 
Corporation  to  a  non-holder  of  an  ETP  No  ETP 
Holder  having  the  right  to  trade  through  the 
facilities  of  the  Corporation  and  who  has  been  d 
party  to  or  has  knowledge  of  an  e.xecution  shall  be 
under  obligation  to  divulge  the  name  of  the  buvmg 
or  selling  firm  in  any  transaction  " 

'^'15  LVS.C  78f[bl 

"15U.S.C  78frb)(5). 


Persons  making  written  submissions 
should  rde  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  .Street,  N\V.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  ail  subsequent 
amendments,  all  vvriiten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  mav  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C,  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  sh(juld  refer  to  file  number 
SR-PCX-2003-16  and  should  be 
submitted  by  November  6,  2003. 

For  the  Commission,  bv  the  Division  of 
Market  Kegulalion.  pursuant  to  delegated 
authority  -"' 

Margaret  H.  McFarland. 
DepuU  SfCTftan 
(FR  Doc.  03-26102  Filed  10-15-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48601 ;  File  No.  SR-Phlx- 
2003-51] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Listing  Standards 
Regarding  Issuers'  Audit  Committees 
and  Delisting  Procedures 

October  8,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b^  thereunder,^ 
notice  is  hereby  given  that  on  July  14, 
2003,  the  Philadelphia  Stock  Exchange. 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("C^ommission")  the 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III.  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change  « 

The  Phlx  proposes  to  amend  Phlx 
Rule  849.  Audit  Committee/Conflicts  of 
Interest,  and  Phlx  Rule  811,  Delisting 
Policies  and  Procedures.  The  majority  of 
the  proposed  rule  changes  are  intended 
to  comply  with  the  requirements  of  new 
Commission  Rule  lOA-3  under  the 
Act. '  Specifically,  the  new  listing 
standards  proposed  to  be  adopted  by  the 
Exchange  pursuant  to  Commission  Rule 
lOA-3  would  require  that: 

(1)  Each  member  of  the  audit 
committee  of  the  issuer  must  be 
independent  according  to  specified 
criteria  (proposed  Phlx  Rule  849(b)(l));-» 

(2)  The  audit  committee  of  each  issuer 
must  be  directly  responsible  for  the 
appointment,  compensation,  retention 
and  oversight  of  the  work  of  any 
registered  public  accounting  firm 
engaged  for  the  purpose  of  preparing  or 
issuing  an  audit  report  or  performing 
other  audit,  review  or  attest  services  for 
the  issuer,  and  each  such  registered 
public  accounting  firm  must  report 
directly  to  the  audit  committee 
(proposed  Phlx  Rule  849(b)(2)): 

(3)  Each  audit  committee  must 
establish  procedures  for  the  receipt, 
retention  and  treatment  of  complaints 
regarding  accounting,  internal 
accounting  controls  or  auditing  matters, 
including  procedures  for  the 
confidential,  anonymous  submission  by 
employees  of  the  issuer  of  concerns 
regarding  questionable  accounting  or 
auditing  matters  (proposed  Phlx  Rule 
849(b)(3)); 

(4)  Each  audit  committee  must  have 
the  authority  to  engage  independent 
counsel  and  other  advisors,  as  it 
determines  necessary  to  carry  out  its 
duties  (proposed  Phlx  Rule  849(b)(4)); 
and 

(5)  Each  issuer  must  provide 
appropriate  funding  for  the  audit 
committee  (proposed  Phlx  Rule 
849(b)(5)). 

Additional  changes  relating  to  audit 
committee  charters,  audit  committee 


2«17CFR  J.nO  30-3|a)(12l 
MSU.SC   7Hs(b)(l| 
M7CFR  240  l^b-J 


'17CFR240  lOA-3 

^  Currently.  Phl.x  Rule  849  requires  listed 
companies  to  maintain  audit  committees,  a  majority 
of  the  members  of  which  are  "independent 
directors"  as  defined  in  Phlx  Rule  851   This  cxurent 
requirement  would  remain  in  effect  pending  the 
implementation  of  the  higher  standards  proposed  in 
this  rule  change  (Phlx  Rule  851  requires  listed 
issuers  to  maintain  a  minimum  of  two  independent 
directors  on  their  boards.  It  also  defines 
"independent  director"  as  a  person  other  than  an 
officer  or  employee  of  the  company  or  its 
subsidiaries  or  any  other  individual  having  a 
relationship  which,  in  the  opinion  of  the  board  of 
directors,  would  interfere  with  the  exercise  of 
independent  judgment  in  carrying  out  the 
responsibilities  of  a  director.) 
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composition  requirements,  audit 
committee  approval  of  related  party 
transactions,  and  revisions  to  the 
Exchange's  delisting  rule  are  also 
proposed. "> 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized;  deletions  are  in  brackets. 

Rule  849.  Audit  Conunittee/Conflicts  of 
Interest 

Rule  849 

(a)  A  listed  company  shall  establish 
and  maintain  an  audit  committee,  a 
majority  of  the  members  of  which  shall 
be  independent  directors,  as  defined  in 
Rule  851.  [The  audit  committee  shall 
conduct  an  appropriate  review  of  all 
related  party  transactions  on  an  ongoing 
basis  in  order  to  review  for  potential 
conflict  of  interest  situations].  The 
requipements  set  forth  in  this  Rule 
849(a)  shall  continue  to  apply  pending 
the  implementation  of  the  new 
requirements  set  forth  in  849(b)-(j)  and 
Commentary  Sections  (l)-(4).  Listed 
issuers  must  be  in  compliance  with  such 
new  requirements,  subject  to  any 
applicable  exemptions  set  forth  therein, 
by  the  following  dates:  (A)  July  31,  2005 
for  foreign  private  issuers  and  small 
business  issuers  as  defined  in 
Commission  Rule  12b-2  under  the 
Securities  Exchange  Act  of  1934  (the 
"Act"):  and  (B)  for  all  other  listed 
issuers,  the  earlier  of  the  listed  issuer's 
first  annual  shareholders  meeting  after 
January  15,  2004.  or  October  31,  2004. 

(b)  Listing  Standards  Relating  to 
Audit  Committees.  Each  issuer  of 
securities  listed  on  the  Exchange  must 


^  The  Exchange  intends  to  Ble  additional 
proposed  rule  changes  relating  to  other  corporate 
governance  listing  standards,  including  board 
independence  and  independent  committees, 
issuers'  codes  of  conduct,  and  announcement  of 
going  concern  qualification  in  the  near  future.  The 
New  York  Stock  Exchange  ("i'<rySE")  and  the 
National  Association  of  Securities  Dealers 
("NASD")  have  proposed  a  number  of  rule  changes 
in  these  areas.  See,  e.g..  Securities  Exchange  Act 
Release  Nos.  47516  (March  17,  2003),  68  FR  14451 
(March  25.  2003)  (SR-NASD-2002-141,  a  proposed 
rule  change  relating  to  board  independence  and 
independent  committees);  48123  (July  2,  2003),  68 
FR  41191  (July  10,  2003)  (SR-NASD-2002-77, 
disclosure  of  audit  opinions  with  going  concern 
qualifications);  48125  (July  2,  2003),  68  FR  41194 
(July  10,  2003)  (SR-NASD-2002-139  and 
Amendment  No.  1  thereto,  requiring  listed 
companies  to  adopt  a  code  of  conduct  for  all 
directors,  officers,  and  employees);  and  47672 
(April  11.  2003),  68  FR  19051  (April  17,  2003)  (SR- 
NYSE-2002-33  and  Amendment  No.  1  thereto, 
proposing  corporate  governance  rule  changes).  The 
Commission  has  recently  approved  NYSE  and 
Nasdaq  proposals  relating  to  shareholder  approval 
of  equity  compensation  plans.  See  Securities 
Exchange  Act  Release  No.  48108  (June  30,  2003),  68 
FR  39995  (July  3.  2003)  (approving  SR-NYSE- 
2002-46  and  SR-NASD-2002-140).  The  Exchange 
filed  a  proposed  rule  change  relating  to  equity 
compensation  on  September  30,  2003  (File  No.  SR- 
Phlx-2003-67). 


have,  and  certify  that  it  has  and  will 
continue  to  have,  an  audit  committee, 
as  defined  in  Section  3(a)(58)  of  the 
Securities  Exchange  Act  of  1934,  of  at 
least  three  members  each  of  whom  meet 
the  following  criteria. 

(1)  Independence. 

(i)  Each  member  of  the  audit 
committee  must  be  a  member  of  the 
board  of  directors  of  the  listed  issuer, 
and  must  otherwise  be  independent; 
provided  that,  where  a  listed  issuer  is 
one  of  two  dual  holding  companies, 
those  companies  may  designate  one 
audit  committee  for  both  companies  so 
long  as  each  member  of  the  audit 
committee  is  a  member  of  the  board  of 
directors  of  at  least  one  of  such  dual 
holding  companies.  The  following 
restrictions  apply  to  every  audit 
committee  member: 

(A)  Employees.  A  director  who  is  an 
employee  (including  non-employee 
executive  officers)  of  the  company  or 
any  of  its  affiliates  may  not  serve  on  the 
audit  committee  until  three  years 
following  the  termination  of  his  or  her 
employment.  In  the  event  the 
employment  relationship  is  with  a 
former  parent  or  predecessor  of  the  ^ 
company,  the  director  could  serve  on 
the  audit  committee  after  three  years 
following  the  termination  of  the 
relationship  between  the  company  and 
the  former  parent  or  predecessor. 
"Affiliate"  for  purposes  of  this 
subsection  (A)  includes  a  subsidiary, 
sibling  company,  predecessor,  parent 
company,  or  former  parent  company. 

(Bj  Business  Relationship.  A  director 
(a)  who  is  a  partner,  controlling 
shareholder,  or  executive  officer  of  an 
organization  that  has  a  business 
relationship  with  the  company,  or  (b) 
who  has  a  direct  business  relationship 
with  the  company  (e.g.,  as  a  consultant), 
may  serve  on  the  audit  committee  only 
if  the  issuer's  board  of  directors 
determines  in  its  business  judgment  that 
the  relationship  does  not  interfere  with 
the  director's  exercise  of  independent 
judgment.  In  making  a  determination 
regarding  the  independence  of  a 
director  pursuant  to  this  paragraph,  the 
board  of  directors  should  consider, 
among  other  things,  the  materiality  of 
the  relationship  to  tfi^thsuer,  to  the 
director,  and,  ifapplftalile,  to  the 
organization  with  which  the  director  is 
affiliated. 

"Business  relationships"  can  include 
commercial,  industrial,  banking, 
consulting,  legal,  accounting  and  other 
relationships.  A  director  can  have  this 
relationship  directly  with  the  company, 
or  the  director  can  be  a  partner,  officer 
or  employee  of  an  organization  that  has 
such  a  relationship.  The  director  may 
serve  on  the  audit  committee  without 


the  above-referenced  board  of  directors ' 
determination  after  three  years 
following  the  termination  of,  as 
applicable,  either  (a)  the  relationship 
between  the  organization  vith  which  the 
director  is  affiliated  and    .e  company, 
(b)  the  relationship  between  the  director 
and  his  or  her  partnership  statu: 
shareholder  interest  or  ex   :utive  officer 
position,  or  (cj  the  direct  ousiness 
relationship  between  the  director  and 
the  company. 

(C)  Cross  Compensation  Committee 
Link.  A  director  who  is  employed  as  an 
executive  of  another  corporation  where 
any  of  the  company's  executives  serves 
on  that  corporation's  compensation 
committee  may  not  serve  on  the  audit 
committee. 

(D)  Immediate  Family.  A  director  who 
is  an  Immediate  Family  member  of  an 
individual  who  is  an  executive  officer  of 
the  company  or  any  of  its  affiliates 
cannot  serve  on  the  audit  committee 
until  three  years  following  the 
termination  of  such  employment 
relationship.  "Immediate  Family" 
includes  a  person's  spouse,  parents, 
children,  siblings,  mothers-in-law  and 
fathers-in-law,  sons  and  daughters-in- 
law,  and  anyone  (other  than  employees) 
who  shares  such  person 's  home. 

(ii)  Independence  requirements  for 
non-investment  company  issuers.  In 
order  to  be  considered  to  be 
independent  for  purposes  of  this 
paragraph  (b)(1),  a  member  of  an  audit 
committee  of  a  listed  issuer  that  is  not 
an  investment  company  may  not,  other 
than  in  his  or  her  capacity  as  a  member 
of  the  audit  committee,  the  board  of 
directors,  or  any  other  board  committee: 

(A)  Accept  directly  or  indirectly  any 
consulting,  advisory,  or  other 
compensatory  fee  from  the  issuer  or  any 
subsidiary  thereof,  provided  that 
compensatory  fees  do  not  include  the 
receipt  affixed  amounts  of 
compensation  under  a  retirement  plan 
(including  deferred  compensation)  for 
prior  service  with  the  listed  issuer 
(provided  that  such  compensation  is  not 
contingent  in  any  way  on  continued 
service);  or 

(B)  Be  an  affiliated  person  of  the 
issuer  or  any  subsidiary  thereof. 

(Hi)  Independence  requirements  for 
investment  company  issuers.  In  order  to 
be  considered  to  be  independent  for 
purposes  of  this  paragraph  (b)(1),  a 
member  of  an  audit  committee  of  a 
listed  issuer  that  is  an  investment 
company  may  not,  other  than  in  his  or 
her  capacity  as  a  member  of  the  audit 
committee,  the  board  of  directors,  or 
any  other  board  committee: 

(A)  Accept  directly  or  indirectly  any 
consulting,  advisory,  or  other 
compensatory  fee  from  the  issuer  or  any 
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subsidiary  thereof,  provided  that 
compenfiatory  fees  do  not  include  the 
receipt  of  fixed  amounts  of 
compensation  under  a  retirement  plan 
(including  deferred  compensation)  for 
prior  service  v^ith  the  listed  issuer 
(provided  that  such  compensation  is  not 
contingent  m  any  way  on  continued 
sen'icel:  or 

(B(  Be  an  interested  person"  of  the 
issuer  as  defined  in  section  2(al(  191  of 
the  Investment  Company  Act  of  1 940 

(ivi  Exemptions  from  the 
independence  requirements. 

(A)  For  an  issuer  listing  securities 
pursuant  to  a  registration  statement 
under  section  12  of  the  Act,  or  for  an 
issuer  that  has  a  registration  statement 
under  the  Securities  Act  of  1933 
covering  an  initial  public  offering  of 
secunties  to  be  listed  by  the  issuer, 
where  in  each  case  the  listed  issuer  was 
not.  immediately  prior  to  the  effective 
date  of  such  registration  statement, 
required  to  file  reports  with  the 
Commission  pursuant  to  section  13fa)  or 
1 5(dl  of  the  Act; 

(II  [Reserved]:  and 

(21  A  minority  of  the  members  of  the 
listed  issuer's  audit  committee  may  be 
exempt  from  the  independence 
requirements  of  paragraph  (bldlfii)  of 
this  section  for  one  year  from  the  date 
of  effectiveness  of  such  registration 
statement. 

(81  An  audit  committee  member  that 
sits  on  the  board  of  directors  of  a  listed 
issuer  and  an  affiliate  of  the  listed  issuer 
is  exempt  from  the  requirements  of 
paragraph  (bj(l  idiKBl  of  this  section  if 
the  member,  except  for  being  a  director 
on  each  such  board  of  directors, 
otherwise  meets  the  independence 
requirements  of  paragraph  (bj(li(ii)  of 
this  section  for  each  such  entity. 
including  the  receipt  of  only  ordinary- 
course  compensation  for  serving  as  a 
member  of  the  hoard  of  directors,  audit 
committee  or  anv  other  board 
committee  of  each  such  entity 

(C)  An  employee  of  a  foreign  private 
issuer  who  is  not  an  executive  officer  of 
the  foreign  private  issuer  is  exempt  from 
the  requirements  of  paragraph  (bl(l)(iil 
of  this  section  if  the  employee  is  elected 
or  named  to  the  board  of  directors  or 
audit  committee  of  the  foreign  private 
issuer  pursuant  to  the  issuer's  governing 
law  or  documents,  an  employee 
collective  bargaining  or  similar 
agreement  or  other  home  countr\'  legal 
or  listing  requirements. 

(Dl  An  audit  committee  member  of  a 
foreign  private  issuer  may  foe  exempt 
from  the  requirements  of  paragraph 
(bid  l(iij(Bj  of  this  section  if  that 
member  meets  the  foUowinii 
requirements: 


(1)  The  member  is  an  affiliate  of  the 
foreign  private  issuer  or  a  representative 
of  such  an  affiliate. 

(21  The  member  has  only  obsen-er 
status  on,  and  is  not  a  voting  member 
or  the  chair  of.  the  audit  committee:  and 

(31  \'eithi-r  the  member  nor  the 
affiliate  is  an  exei  utive  officer  of  the 
foreign  private  issuer. 

(El  An  audit  committee  member  of  a 
foreign  private  issuer  may  he  exempt 
from  the  requirements  of  [xiragrnph 
(b)(ll(iil(Bl  of  this  section  if  that 
member  meets  the  following 
requirements: 

( 1 1  The  member  is  a  representative  or 
designee  of  a  foreign  government  or 
foreign  governmental  entity  that  is  an 
affiliate  of  the  foreign  private  issuer: 
and 

(21  The  member  is  not  an  executive 
officer  of  the  foreign  private  issuer. 

(Fl  In  addition  to  paragraphs 
(b)(ll(ivl(AI  through  (El  of  this  section, 
if  the  Commission  exempts  from  the 
requirements  of  paragraphs  (bKlKiij  or 
(bjllldiij  of  Commission  Rule  lOA-3 
under  the  Act  a  particular  relationship 
with  respect  to  audit  committee 
members,  as  the  Commission 
determines  appropriate  in  light  of  the 
circumstances,  such  relationship  shall 
also  be  exempt  from  the  requirements  of 
paragraphs  (bl(  1  l(iil  or  (bl(  1  Kiiij  of  this 
Rule  849 

(21  Responsibilities  relating  to 
registered  public  accounting  firms   The 
audit  committee  of  each  listed  issuer,  in 
its  capacity  as  a  committee  of  the  board 
of  directors,  must  be  directly  responsible 
for  the  appointment,  compensation, 
retention  and  oversight  of  the  work  of 
any  registered  public  accounting  firm 
engaged  (including  resolution  of 
disagreements  between  management 
and  the  auditor  regarding  finamial 
reporting)  for  the  purpose  of  preparing 
or  issuing  an  audit  report  or  performing 
other  audit,  review  or  attest  services  for 
the  listed  issuer,  and  each  such 
registered  public  accounting  firm  must 
report  directly  to  the  audit  committee 

(31  Complaints  Each  audit  committee 
must  establish  procedures  for: 

(i)  The  receipt,  -"tention,  and 
treatment  of  com'pfoints  received  by  the 
listed  issuer  regarding  accounting, 
internal  accounting  controls,  or  auditing 
matters:  and 

an  The  confidential,  anonymous 
submission  by  employees  of  the  listed 
issuer  of  concerns  regarding 
questionable  accounting  or  auditing 
matters 

(41  Authority  to  engage  advisers.  Each 
audit  committee  must  have  the 
authority  to  engage  independent 
counsel  and  other  advisers,  as  it 


determines  necessary  to  carry  out  its 
duties. 

(51  Funding.  Each  listed  issuer  must 
provide  for  appropriate  funding,  as 
determined  by  the  audit  committee,  in 
its  capacity  as  a  committee  of  the  board 
of  directors,  for  payment  of: 

(il  Compensation  to  any  registered 
public  accounting  firm  engaged  for  the 
purpose  of  preparing  or  issuing  an  audit 
report  or  performing  other  audit,  review 
or  attest  services  for  the  listed  issuer: 

(iij  Compensation  to  any  advisers 
employed  by  the  audit  committee  under 
paragraph  (bl(4j  of  this  section;  and 

(Hi)  Ordinary  administrative  expenses 
of  the  audit  committee  that  are 
necessary  or  appropriate  in  carrying  out 
its  duties. 

(c)  General  exemptions. 

(1)  At  any  time  when  an  issuer  has  a 
class  of  common  equity  or  similar 
securities  that  is  listed  on  a  national 
securities  exchange  or  national 
securities  association  subject  to  the 
requirements  of  listing  standards  which 
comply  with  the  requirements  of 
Commission  Rule  lOA-3  under  the  Act, 
the  listing  of  other  classes  of  securities 
on  the  Exchange  is  not  subject  to  the 
requirements  of  this  section. 

(2)  At  any  time  when  an  issuer  has  a 
class  of  common  equity  securities  (or 
similar  securities)  that  is  listed  on  a 
national  securities  exchange  or  national 
securities  association  subject  to  the 
requirements  of  listing  standards  which 
comply  with  the  requirements  of 
Commission  Rule  lOA-3  under  the  Act. 
the  listing  on  the  Exchange  of  classes  of 
securities  of  a  direct  or  indirect 
consolidated  subsidiary  or  an  at  least 
50%  beneficially  owned  subsidiary  of 
the  issuer  (except  classes  of  equity 
securities,  other  than  non-convertible, 
non-participating  preferred  securities,  of 
such  subsidiary)  is  not  subject  to  the 
requirements  of  this  section. 

(3)  The  listing  of  securities  of  a  foreign 
private  issuer  is  not  subject  to  the 
requirements  of  paragraphs  (bj(l) 
through  (bj(5l  of  this  section  if  the 
foreign  private  issuer  meets  the 
following  requirements: 

(i)  The  foreign  private  issuer  has  a 
board  of  auditors  (or  similar  body),  or 
has  statutory  auditors,  established  and 
selected  pursuant  to  home  country  legal 
or  listing  provisions  expressly  requiring 
or  permitting  such  a  board  or  similar 
body; 

(li)  The  board  or  body,  or  statutory- 
auditors  is  required  under  home  country 
legal  or  listing  requirements  to  be  either: 

(A)  Separate  from  the  board  of 
directors:  or 

(Bl  Composed  of  one  or  more 
members  of  the  board  of  directors  and 
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one  or  more  members  that  are  not  also 
members  of  the  board  of  directors; 

(Hi)  The  board  or  body,  or  statutory 
auditors,  are  not  elected  by 
management  of  such  issuer  and  no 
executive  officer  of  the  foreign  private 
issuer  is  a  member  of  such  board  or 
body,  or  statutory  auditors; 

(ivj  Home  country  legal  or  listing 
provisions  set  forth  or  provide  for 
standards  for  the  independence  of  such 
board  or  body,  or  statutory  auditors, 
from  the  foreign  private  issuer  or  the 
management  of  such  issuer; 

(v)  Such  board  or  body,  or  statutory 
auditors,  in  accordance  with  any 
applicable  home  country  legal  or  listing 
requirements  or  the  issuer's  governing 
documents,  are  responsible,  to  the 
extent  permitted  by  law,  for  the 
appointment,  retention  and  oversight  of 
the  work  of  any  registered  public 
accounting  firm  engaged  (including,  to 
the  extent  permitted  by  law,  the 
resolution  of  disagreements  between 
management  and  the  auditor  regarding 
financial  reporting)  for  the  purpose  of 
preparing  or  issuing  an  audit  report  or 
performing  other  audit,  review  or  attest 
services  for  the  issuer;  and 

(vi)  The  audit  committee  requirements 
of  paragraphs  (b)(3),  (b)(4)  and  (b)(5)  of 
this  section  apply  to  such  board  or 
body,  or  statutory  auditors,  to  the  extent 
permitted  by  law. 

(4)  The  listing  of  a  security  futures 
product  cleared  by  a  clearing  agency 
that  is  registered  pursuant  to  Section 
1 7 A  of  the  Act  or  that  is  exempt  from 
the  registration  requirements  of  Section 
17 A  pursuant  to  paragraph  (b)(7)(A)  of 
such  section  is  not  subject  to  the 
requirements  of  this  section. 

(5)  The  listing  of  a  standardized 
option,  as  defined  in  Commission  Rule 
9b-l(a)(4)  under  the  Act,  issued  by  a 
clearing  agency  that  is  registered 
pursuant  to  Section  17 A  of  the  Act  is 
not  subject  to  the  requirements  of  this 
section. 

(6)  The  listing  of  securities  of  the 
following  listed  issuers  are  not  subject  to 
the  requirements  of  this  section: 

(ij  Asset-Backed  Issuers  (as  defined  in 
Commission  Rules  13a-14(g)  and  15d- 
14(g)  under  the  Act); 

(ii)  Unit  investment  trusts  (as  defined 
in  15  U.S.C.  a0a-4(2)):  and 

(Hi)  Foreign  governments  (as  defined 
in  Commission  Rule  3b-4(a)  under  the 
Act). 

(7)  The  listing  of  securities  of  a  listed 
issuer  is  not  subject  to  the  requirements 
of  this  section  if: 

(ij  The  listed  issuer,  as  reflected  in  the 
applicable  listing  application,  is 
organized  as  a  trust  or  other 
unincorporated  association  that  does 


not  have  a  board  of  directors  or  persons 
acting  in  a  similar  capacity;  and 

(ii)  The  activities  of  the  listed  issuer 
that  is  described  in  paragraph  (c)(7)(ij  of 
this  section  are  limited  to  passively 
owning  or  holding  (as  well  as 
administering  and  distributing  amounts 
in  respect  of)  securities,  rights,  collateral 
or  other  assets  on  behalf  of  or  for  the 
benefit  of  the  holders  of  the  listed 
securities. 

(d)  [Reserved] 

(e)  Definitions.  Unless  the  context 
otherwise  requires,  all  terms  used  in  this 
section  have  the  same  meaning  as  in  the 
Act.  In  addition,  unless  the  context 
otherwise  requires,  the  following 
definitions  apply  for  purposes  of  this 
section: 

(l)(i)  The  term  affiliate  of,  or  a  person 
affiliated  with,  a  specified  person, 
means  a  person  that  directly,  or 
indirectly  through  one  or  more 
intermediaries,  controls,  or  is  controlled 
by,  or  is  under  common  control  with, 
the  person  specified. 

(ii)(A)  A  person  will  be  deemed  not  to 
be  in  control  of  a  specified  person  for 
purposes  of  this  section  if  the  person: 

(1)  Is  not  the  beneficial  owner,  directly 
or  indirectly,  of  more  than  10%  of  any 
class  of  voting  equity  securities  of  the 
specified  person;  and 

(2)  Is  not  an  executive  officer  of  the 
specified  person. 

(B)  Paragraph  (e)(l)(ii){A)  of  this 
section  only  creates  a  safe  harbor 
position  that  a  person  does  not  control 
a  specified  person.  The  existence  of  the 
safe  harbor  does  not  create  a 
presumption  in  any  way  that  a  person 
exceeding  the  ownership  requirement  in 
paragraph  (e)(l)(ii)(A)(l)  of  this  section 
controls  or  is  otherwise  an  affiliate  of  a 
specified  person. 

(Hi)  The  following  will  be  deemed  to 
be  cffiliates: 

(A)  An  executive  officer  of  an  affiliate; 

(B)  A  director  who  also  is  an 
employee  of  an  affiliate; 

(C)  A  general  partner  of  an  affiliate; 
and 

(D)  A  managing  member  of  an 
affiliate. 

(ivj  For  purposes  of  paragraph  (ejll)(ij 
of  this  section,  dual  holding  companies 
will  not  be  deemed  to  be  affiliates  of  or 
persons  affiliated  with  each  other  by 
virtue  of  their  dual  holding  company 
arrangements  with  each  other,  including 
where  directors  of  one  dual  holding 
company  are  also  directors  of  the  other 
dual  holding  company,  or  where 
directors  of  one  or  both  dual  holding 
companies  are  also  directors  of  the 
businesses  jointly  controlled,  directly  or 
indirectly,  by  the  dual  holding 
companies  (and,  in  each  case,  receive 
only  ordinary-course  compensation  for 


serving  as  a  member  of  the  hoard  of 
directors,  audit  committee  or  any  other 
board  committee  of  the  dual  holding 
companies  or  any  entity  that  is  jointly 
controlled,  directly  or  indirectly,  by  the 
dual  holding  companies). 

(2)  In  the  case  of  foreign  private 
issuers  with  a  two-tier  board  system,  the 
term  board  of  directors  means  the 
supervisory  or  non-management  board. 

(3)  In  the  case  of  a  listed  issuer  that 
is  a  limited  partnership  or  limited 
liability  company  where  such  entity 
does  not  have  a  board  of  directors  or 
equivalent  body,  the  term  board  of 
directors  means  the  board  of  directors  of 
the  managing  general  partner,  managing 
member  or  equivalent  body. 

(4)  The  term  control  (including  the 
terms  controlling,  controlled  by  and 
under  common  control  with)  means  the 
possession,  direct  or  indirect,  of  the 
power  to  direct  or  cause  the  direction  of 
the  management  and  policies  of  a 
person,  whether  through  the  ownership 
of  voting  securities,  by  contract,  or 
otherwise. 

(5)  The  term  dual  holding  companies 
means  two  foreign  private  issuers  that: 

(ij  Are  organized  in  different  national 
jurisdictions; 

(ii)  Collectively  own  and  supervise  the 
management  of  one  or  more  businesses 
which  are  conducted  as  a  single 
economic  enterprise;  and 

(Hi)  Do  not  conduct  any  business 
other  than  collectively  owning  and 
supervising  such  businesses  and 
activities  reasonably  incidental  thereto. 

(6)  The  term  executive  officer  has  the 
meaning  set  forth  in  Commission  Rule 
3b-7. 

(7)  The  term  foreign  private  issuer  has 
the  meaning  set  forth  in  Commission 
Rule  3b-4(cj. 

(8)  The  term  indirect  acceptance  by  a 
member  of  an  audit  committee  of  any 
consulting,  advisory  or  other 
compensatory  fee  includes  acceptance 
of  such  a  fee  by  a  spouse,  a  minor  child 
or  stepchild  or  a  child  or  stepchild 
sharing  a  home  with  the  member  or  by 
an  entity  in  which  such  member  is  a 
partner,  member,  an  officer  such  as  a 
managing  director  occupying  a 
comparable  position  or  executive 
officer,  or  occupies  a  similar  position 
(except  limited  partners,  non-managing 
members  and  those  occupying  similar 
positions  who,  in  each  case,  have  no 
active  role  in  providing  senices  to  the 
entity)  and  which  provides  accounting, 
consulting,  legal,  investment  banking  or 
financial  advisory  services  to  the  issuer 
or  any  subsidiary  of  the  issuer. 

(9)  The  terms  listed  and  listing  refer 
to  securities  listed  on  a  national 
securities  exchange  or  listed  in  an 
automated  inter-dealer  quotation 
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system  of  a  national  st'cuhties 
association  or  to  issuers  of  such 
securities. 

If)  Opportunity  to  cure  defects.  A 
listed  issuer  shall  have  the  opportunity- 
provided  for  in  Rule  811  to  cure  r.ny 
defects  that  vvould  be  the  basis  for 
delisting  under  paragraph  ,a)  of  this 
section,  before  the  imposition  of  such 
delisting.  Additionally,  if  a  member  of 
an  audit  committee  ceases  to  be 
independent  in  accordance  with  the 
requirements  of  this  section  for  reasons 
outside  the  member's  reasonable 
control,  that  person,  with  notice  by  the 
issuer  to  the  Exchange.  m:iy  remain  an 
audit  committee  member  of  the  listed 
issuer  until  the  earlier  of  the  next 
annual  shareholders  meet  ng  of  the 
listed  issuer  or  one  year  from  the 
occurrence  of  the  event  that  caused  the 
member  to  be  no  longer  independent 

Igl  Notification  of  noncompliance 
Listed  issuers  must  notify  the  Exchange 
promptly  after  an  executive  officer  of 
the  listed  issuer  becomes  aware  of  any 
material  noncompliance  by  the  listed 
issuer  v%ith  the  requirements  of  this 
section. 

Ih I  Audit  Committee  Charter  The 
board  of  directors  must  adopt  and 
approve  a  formal  written  charter  tor  the 
audit  committee  The  audit  committee 
must  review  and  reassesi;  the  adequacy 
of  the  formal  written  charter  on  an 
annual  basis  The  ciMirter  must  specify 
the  following: 

HI  The  scope  of  the  audit  committee's 
responsibilities  and  how  it  carries  out 
those  responsibilities,  including 
structure,  processes,  and  membership 
requirements: 

I  HI  That  the  outside  auditor  is 
ultimately  accountable  !o  the  board  of 
directors  and  the  audit  committee  of  the 
company,  that  the  audit  committee  and 
board  of  directors  have  the  ultimate 
authority  and  responsibility  to  select, 
evaluate,  and.  where  appropriate, 
replace  the  outside  auditor  lor  to 
nominate  the  outside  auditor  to  be 
proposed  for  shareholder  approval  m 
any  proxy  statement  I.  and  that  the  audit 
committee  is  vested  with  all 
responsibilities  and  authority  required 
by  Rule  lOA-3  under  the  Securities 
Exchange  Act  of  1934:  and 

I  Hi)  That  the  audit  committee  is 
responsible  for  ensuring  that  the  outside 
auditor  submits  on  a  periodic  basis  to 
the  audit  committee  a  formal  written 
statement  delineating  all  relationships 
between  the  auditor  and  the  company 
and  that  the  audit  committee  is 
responsible  for  actively  engaging  m  a 
dialogue  with  the  OL'tside  auditor  with 
respect  to  any  disclosed  relationships  or 
services  that  may  impact  the  objectivity 
and  independence  of  the  outside 


auditor  and  for  recommending  that  the 
board  of  directors  take  appropriate 
action  in  response  to  the  outside 
auditors'  report  to  satisfy  itself  of  the 
outside  auditors'  independence. 

lij  Expertise  Requirement  of  Audit 
Committee  Members. 

HI  Each  member fif  the  audit 
committee  must  be  financially  literate, 
as  sue  h  qualification  is  interpreted  by 
the  company's  board  of  directors  in  its 
business  judgment,  or  must  become 
financially  literate  within  a  reasonable 
period  of  time  after  his  or  her 
appointment  to  the  audit  committee; 
and 

1 11 1  At  least  one  member  of  the  audit 
committee  must  have  accounting  or 
related  financial  management  expertise, 
as  the  Board  of  Directors  interprets  such 
qualification  in  its  business  judgment. 

Ijl  Written  Affirmation  As  part  of  the 
initial  listing  process,  and  vvith  respect 
to  any  suLsequent  changes  to  the 
composition  of  the  audit  committee, 
and  otherwise  approximately  once  each 
year,  each  company  should  provide  the 
Exchange  written  confirmation 
regarding: 

(i)  any  determination  that  the 
company's  board  of  directors  has  made 
regarding  the  independence  of  directors 
pursuant  to  any  of  the  subparagraphs 
above: 

(ii)  the  financial  literacy  of  the  audit 
committee  member: 
■    lull  the  determination  that  at  least 
one  of  the  audit  committee  members  has 
accounting  or  related  financial 
management  expertise:  and 

livl  the  annual  review  and 
rea.'isessment  of  the  adequacy  of  the 
audit  committee  charter 

Ik)  Related  Party  Transactions.  Each 
issuer  shall  conduct  an  appropriate 
review  of  all  related  party  transactions 
on  an  ongoing  basis  and  all  such 
transactions  must  he  approved  by  the 
company's  audit  committee  or  another 
independent  tiody  of  the  board  of 
directors.  For  purposes  of  this  rule,  the 
term   'related  party  transaction"  shall 
refer  to  transactions  required  to  be 
disclosed  pursuant  to  SEC  Regulation 
S-K.  Item  404. 

Commentary: 

; .  The  requirements  in  paragraphs 
Ibll2l  through  IbJISI,  Icll3jlvl  and 
Icll3llvil  of  this  section  do  not  conflict 
with,  and  do  not  affect  the  application 
of.  any  requirement  or  ability  under  a 
listed  issuer's  governing  law  or 
documents  or  other  home  country  legal 
or  listing  provisions  that  requires  or 
permits  shareholders  to  ultimately  vote 
on,  approve  or  ratify  such  requirements. 
The  requirements  instead  relate  to  the 
assignment  of  responsibility  as  between 


the  audit  committee  and  management. 
In  such  an  instance,  however,  if  the 
listed  issuer  provides  a  recommendation 
or  nomination  regarding  such 
responsibilities  to  shareholders,  the 
audit  committee  of  the  listed  issuer,  or 
body  performing  similar  functions,  must 
be  responsible  for  making  the 
recommendation  or  nomination. 

2.  The  requirements  in  paragraphs 
Ib)l2)  through  lbj(5),  fc)l3llv),  (cll3)(yil 
and  Commentary^  1  of  this  section  do 
not  conflict  with  any  legal  or  listing 
requirement  in  a  listed  issuer's  home 
jurisdiction  that  prohibits  the  full  board 
of  directors  from  delegating  such 
responsibilities  to  the  listed  issuer's 
audit  committee  or  limits  the  degree  of 
such  delegation.  In  that  case,  the  audit 
committee,  or  body  performing  similar 
functions,  must  be  granted  such 
responsibilities,  which  can  include 
advisory  powers,  with  respect  to  such 
matters  to  the  extent  permitted  by  law, 
including  submitting  nominations  or 
recommendations  to  the  full  board. 

3.  The  requirements  in  paragraphs 
Ib)l2l  through  lb](5j,  (c)(3Hvl  and 
lc)(3)(vij  of  this  section  do  not  conflict 
with  any  legal  or  listing  requirement  in 
a  listed  issuer's  home  jurisdiction  that 
vests  such  responsibiliti^  with  a 
government  entity  or  tribunal.  In  that 
case,  the  audit  committee,  or  body 
performing  similar  functions,  must  be 
granted  such  responsibilities,  which  can 
include  advisory  powers,  with  respect  to 
such  matters  to  the  extent  permitted  by 
law. 

4.  For  purposes  of  this  section,  the 
determination  of  a  person's  beneficial 
ownership  must  be  made  in  accordance 
with  Rule  13d-3  under  the  Act. 

Rule  811.  Delisting  Policies  and 
Procedures 

Rule  811.  Once  Exchange  staff 
identifies  a  company  as  being  below  the 
Exchange's  continued  listing  criteria 
land  not  able  to  otherwise  qualify  under 
an  initial  listing  standard).  Exchange 
staff  will  so  notify  the  company  by 
letter.  This  letter  will  also  provide  the 
company  with  an  opportunity  to  provide 
the  Exchange  staff  with  a  plan  Ithe 
"Plan")  advising  the  Exchange  of  action 
the  company  has  taken,  or  will  take, 
that  would  bring  it  into  compliance  nith 
the  continued  listing  standards  within 
three  months  of  receipt  of  the  letter.  The 
company  has  30  days  from  the  receipt 
of  the  letter  to  submit  its  Plan  to  the 
Exchange  for  review:  if  it  does  not 
submit  a  Plan  within  this  period  the 
Exctiange  will  promptly  initiate 
delisting  proceedings  as  provided  in 
subsections  (a)-(gj  below.  The 
Exchange's  Allocation,  Evaluation  and 
Securities  Committee  (the  "Committee"! 
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will  evaluate  the  Plan  and  4stermine 
whether  the  company  has  made 
reasonable  demonstration  in  the  Plan  of 
an  ability  to  regain  compliance  with  the 
continued  listing  standards  within  the 
three  month  period.  The  Committee  will 
make  such  determination  within  45 
days  of  receipt  of  the  proposed  Plan, 
and  will  promptly  notify  the  company  of 
its  determination  in  writing.  If  the 
Committee  does  not  accept  the  Plan,  the 
Exchange  will  promptly  initiate 
delisting  proceedings  as  provided  in 
subsections  (a)-(g)  below.  If  Exchange 
staff  accepts  the  Plan,  the  three  month 
Plan  period  will  commence  on  the  date 
the  issuer  is  notified  of  such  acceptance. 
The  Exchange  will  then  review  the 
company  on  a  periodic  basis  for 
compliance  with  the  Plan.  If  the 
company  does  not  show  progress 
consistent  with  the  Plan,  the  Committee 
will  review  the  circumstances  and 
variance,  and  determine  whether  such 
variance  warrants  the  commencement 
of  delisting  procedures.  Should  the 
Committee  determine  to  proceed  with 
delisting  procedures,  it  may  do  so 
regardless  of  the  company's  continued 
listing  status  at  that  time.  If,  prior  to  the 
end  of  the  three  month  Plan  period,  the 
company  is  able  to  demonstrate 
compliance  with  the  continued  listing 
standards  at  the  end  of  the  three  month 
Plan  period,  the  Exchange  will  deem  the 
Plan  period  over.  If  the  company  does 
not  meet  continued  listing  standards  at 
the  end  of  the  three  month  Plan  period, 
the  Exchange  will  promptly  initiate 
delisting  procedures.  If  the  company, 
within  twelve  months  of  the  end  of  the 
Plan  (including  any  early  termination  of 
the  Plan  period)  is  again  determined  to 
be  below  continued  listing  standards, 
the  Committee  will  examine  the 
relationship  between  the  two  incidents 
of  falling  below  continued  listing 
standards  and  re-evaluate  the 
company's  method  of  recovery  from  the 
first  incident.  It  will  then  take 
appropriate  action  which,  depending 
upon  the  circumstances,  may  include 
truncating  the  procedures  described 
above  or  immediately  initiating  delisting 
procedures. 

Whenever  the  Exchange  determines 
that  it  is  appropriate  to  consider 
removing  a  security  from  listing  [(or 
from  unlisted  trading)]  for  other  than 
routine  reasons  (redemptions  or 
maturities)  it  will  follow  the  following 
procedures: 

(a)-(g)  No  change. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  Phbc  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  Phbc  Rule  849  to 
provide  enhanced  listing  standards 
related  to  Phbc-listed  issuers'  audit 
committees,  and  to  amend  Phbc  Rule 
811  to  incorporate  a  procedure  to 
provide  issuers  a  "cure  period"  prior  to 
being  delisted  for  failure  to  meet 
Exchange  listing  standards.  The  changes 
are  summarized  below. 

Rule  849,  Audit  Committee/Conflicts 
of  Interest. 

Independence — Background. 
Currently,  Phbc  Rule  849  requires  listed 
companies  to  maintain  audit 
committees,  a  majority  of  the  members 
of  which  are  "independent  directors"  as 
defined  in  Phlx  Rule  851.  Phlx  Rule  851 
requires  listed  issuers  to  maintain  a 
minimum  of  two  independent  directors 
on  its  board  and  defines  "independent 
director"  as  a  person  other  than  an 
officer  or  employee  of  the  company  or 
its  subsidiaries  or  any  other  individual 
having  a  relationship  which,  in  the 
opinion  of  the  board  of  directors,  would 
interfere  with  the  exercise  of 
independent  judgment  in  carrying  out 
the  responsibilities  of  a  director.  This 
current  requirement  would  remain  in 
effect  pending  the  implementation  of 
the  higher  standards  proposed  in  Phlx 
Rules  849(b)-(j).  Proposed  Phbc  Rule 
849(b)  would  require  a  listed  issuer  to 
have,  and  to  certify  that  it  has  and  will 
continue  to  have,  an  audit  committee,  as 
defined  in  Section  3(a)(58)  of  the  Act,  of 
at  least  three  members,  each  of  whom 
meet  certain  criteria  set  forth  in 
proposed  Phbc  Rule  849(b). 

Independence — Blue  Ribbon 
Committee  Recommendations.  Proposed 
Phbc  Rule  849(b)(l)(i)  would  require 
each  member  of  the  audit  committee  to 
be  a  member  of  the  board  of  directors  of 
the  listed  issuer  and  to  be  otherwise 


independent. **  Proposed  Rules 
849(b)(l)(i)(A)  through  (D)  are  based  in 
large  part  upon  Rule  5.3fb)(3)(i)-(iv)  of 
PCX  Equities,  Inc.,"  and  would  preclude 
employees  and  those  with  business 
relationships  from  serving  on  a  listed 
company's  audit  committee.  They 
would  also  prohibit  audit  committee 
service  by  a  director  who  is  employed 
as  an  executive  of  another  corporation 
where  any  of  the  company's  executives 
serves  on  that  corporation's 
compensation  committee.  Further,  a 
director  who  is  an  'Immediate  Family" 
member  of  an  individual  who  is  an 
executive  officer  of  the  company  or  any 
of  its  affiliates  cannot  serve  on  the  audit 
committee  until  three  years  following 
the  termination  of  such  employment 
relationship. 

Independence — Rule  lOA-3 
Requirements.  Proposed  Phlx  Rules 
849(b)(l)(ii)  and  (iii)  prescribe  certain 
independence  requirements  for  audit 
committee  members  of  non-investment 
company  issuers  and  for  investment 
company  issuers,  respectively,  which 
are  mandated  bv  Commission  Rule 
10A-3(b)(l)(ii)  and  (iii).  Proposed  Phlx 
Rules  849(b)(l){iv)(A)  through  (F) 
provide  a  number  of  exemptions  from 
the  Phbc  Rule  849(b)(1)  independence 
requirements  as  permitted  by 
Commission  Rule  10A-3(b)('l)(iv).« 

Responsibilities  Relating  to  Registered 
Public  Accounting  Firms,  Complaints, 
Authority  to  Engage  Advisers  and 
Funding.  Phlx  Rules  849(b)(2)-{5) 
provide  for  the  audit  committee's 
responsibility  to  select  and  oversee  the 
issuer's  independent  accountant, 
procedures  for  handling  complaints 
regarding  the  issuer's  accounting 
practices,  the  authority  of  the  audit 
committee  to  engage  advisors,  and 
funding  for  the  independent  auditor  and 
any  outside  advisors  engaged  by  the 


^  However,  where  a  listed  issuer  is  one  of  two 
dual  holding  companies,  those  companies  may 
designate  one  audit  committee  for  both  companies 
so  long  as  each  member  of  the  audit  committee  is 
a  member  of  the  board  of  directors  of  at  least  one 
of  such  dual  holding  companies. 

"PCX  Equities.  Inc.  Rules  5.3(b)(3)(i)-(iv)  were 
approved  by  the  Commission  on  February  7,  2(X)1. 
See  Securities  Exchange  Act  Release  No.  43941 
(February  7.  2001).  66  FR  10545  (February  15,  2001) 
(approving  SR-PCX-00— 40).  The  rules  had  been 
proposed  to  conform  to  recommendations  made  in 
1999  by  the  Blue  Ribbon  Conunittee  on  Improving 
Effectiveness  of  Corporate  Audit  Committees  (the 
"Blue  Ribbon  Committee")  and  rule  changes 
adopted  by  other  self-regulatory  organizations.  The 
Blue  Ribbon  Conmiittee's  recommendations  were 
intended  to  strengthen  the  independence  of  the 
audit  committee,  make  the  audit  committee  more 
effective,  and  address  mechanisms  for 
accountability  among  the  audit  committee,  the 
outside  auditors,  and  management. 

»  The  Commission  notes  that  Phlx  did  not  include 
the  exception  provided  for  in  Commission  Rule 
10A-3(b)(l)(iv)(A)(l). 
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audit  ( ommittBp.  As  noted  above,  these 
standanis  are  requireii  bv  (iommission 
Rule  U)A-3(bK2H5). 

General  Exemptions  Phlx  Rule 
H49(c)(l H7)  provides  a  number  of 
exernptinns  from  Phlx  Rule  84*^.  which 
are  prii\uied  for  ui  (li)mmis>i()n  Rule 
inA-3(c). 

Definitiuns.  Phlx  Rule  849(e)  defines 
a  number  of  terms  used  in  Phlx  Rule 
H44,  ini  ludino  the  terms  "affiliate"  and 
■  (  ontrol.  ■  and  also  including  the  term 
"board  of  directors"  in  the  case  of 
foreign  private  issuers  with  a  two-tier 
biiard  system  or  a  limited  partnership  or 
limited  liability  company  where  such 
entity  does  not  have  a  board  of  directors 
or.  equivalent  body. 

Opportunitv  to  Cure  Defects.  Phlx 
Rule  849(fl  provides  that  a  listed  issuer 
>hall  have  the  opportunity  provided  for 
in  Phlx  Rule  81 1  (see  below)  to  cure  any 
defects  that  would  be  the  basis  for 
cielisting  under  Phlx  Rule  849(a)  before 
the  imposition  of  such  delisting.  It  also 
[irovides  that  if  a  member  of  an  audit 
comjnittee  ceases  to  be  independent  in 
accordance  with  the  requirements  of 
Phl\  Kill"  H4M  for  reasons  outside  the 
ni"nibtr  >  reasonable  control,  that 
persun.  with  notice  by  the  issuer  to  the 
Kxchange.  mav  remain  an  audit 
(ommittee  member  of  the  listed  issuer 
until  the  earlier  of  the  next  annual 
shareholders  meeting  or  one  year  from 
the  occurrence  of  the  event  that  caused 
the  member  to  be  no  longer 
independent. 

\"titication  of  Noncompliance. 
F'roposed  Phlx  Rule  849(g)  requires 
lifted  issuers  to  notif\  the  Exchange 
pruniptlv  after  an  executive  officer  of 
the  list-'d  issuer  becomes  aware  of  any 
material  noncompliance  by  the  listed 
issuer  with  the  requirements  of  Phlx 
Rule  844 

Audit  ('.unln\ltt^^^'  Charter  Proposed 
Phlx  Rule  H49(h)  requires  the  board  of 
direc  tnrs  tu  adopt  and  approve  a  formal 
written  (  barter  for  the  audit  committee, 
and  requires  the  audit  ( (uiunittee  to 
review  nnd  reassess  the  adequacy  of  the 
formal  written  charter  on  an  annual 
basis.  The  proposed  rule  details  th*' 
requireti  conte'nt  i>f  the  chartt-r 

E.xpertise  Re<juirement  of  Audit 
Committee  .Klemtjers.  Proposed  Phlx 
Rule  849(i)  requires  each  member  of  the 
audit  committee  to  be  fin.incially 
literate  or  become  financially  literate 
within  a  reasonable  period  of  time  after 
his  or  her  appointment  to  the  audit 
committee.  It  requires  at  least  one 
member  of  the  audit  committee  to  ha\e 
accounting  or  related  financial 
management  expertise. 

Written  Affirmation  Proposed  Phlx 
Rule  849(i)  provides  that  as  part  of  the 
initial  listing  process,  and  with  respect 


to  an\  subsequent  changes  to  the 
composition  of  the  audit  (omnuttef-,  and 
otherwise  approxiiii.iteh  nnt  e  eai  h 
year,  each  listed  i  ninp.nu  -hnuld 
provide  the  Exchange  written 
confirmation  ret;,irdiim  liilenuinatinns 
of  directors'  iii(lei)endi'ni  r.  the  iinaiK  lal 
literacv  of  audit  committee  members. 
the  determination  that  at  least  one  of  the 
audit  committee  members  has 
accounting  or  related  financial 
management  expertise,  and  the  annual 
review  and  reassessment  of  the 
adequacy  of  the  audit  <  immiitti-e 
charter. 

Related  Party  Transactions.  Proposed 
Phlx  Rule  849(k)  replaces  the  sei ond 
sentence  of  current  Phlx  Rule  h4M  it 
defines  "related  party  transa(  tii  )ii>    and 
requires  issuers  to  conduct  an 
appropriate  review  of  all  such 
transactions  on  an  ongoing  basis  It  alsfi 
requires  all  such  transai  tums  tn  In- 
approved  bv  the  audit  >  niiiinittt'i'  ur 
another  independent  bmlv  ot  the  boani 
of  directors. 

Commentary.  C'nmnientary  sections 
1^  replicate  the  lii>trui  lions  adopted 
bv  the  (lommission  as  part  of  Rule  l  ().\- 
3,  and  are  designed  to  rlarif\'  the 
applicability  of  certain  other  Rule  r(44 
provisions. 

Rule  811.  Delisting  Policies  and 
Procedures. 

Rule  811.  Delisting  Pnliries  and 
Procedures,  is  proposed  tn  h<'  aiin'iided 
by  the  addition  of  nitn icli:i  torv  text 
prior  to  subsection  la)   Tti''  new 
language  would  provide'  a  process 
pursuant  to  whii  h  a  (  nmp.inv  identified 
by  Exchange  vtatf  a>  being  below  the 
Exchange's  continued  listing  criteria 
would  be  provided  an  opportunitv  to 
provide  Exchange  staff  with  ,i  plan 
advising  the  K\i  haiiL;e  ot  ai  tion  the 
company  has  takmi.  or  will  take,  that 
would  bring  it  into  compliance  with  the 
continued  listing  standards  within  three 
months  (the    I'lan "1.  The  (omp.inv 
would  have  :M)  ila\  ^  troiii  rei  ei[it  i  li  .i 
letter  from  the  1a(  haiige  notit\  iiig  tiie 
comp.iiu  of  thi'  ili'tii  leiK.N  to  submit  the 
plan   The  I'm  liange\  Allocatum. 
F-A'aluatioii  and  Securities  ('ommittee, 
within  4,T  (lavs  of  receipt  of  the 
propitsed  [ilaii.  will  determine  whether 
tile  (:ompan\  has  made  a  reasonable 
demonstration  ot  .in  ability  to  regain 
(  oiiipli.iiK f  with  the  (  ontinued  listing 
standards  within  the  three  month 
[leriod.  If  Kx(  hange  staff  accepts  the 
Plan,  the  three-month  Plan  period  will 
tommenc  e  on  the  date  the  issuer  is 
notified  of  sue  h  acceptance   If  the 
c  ompanv  does  not  show  progress 
consistent  with  the  Plan,  it  may  proceed 
with  delisting  If  the  company  does  not 
meet  (  ontinued  listing  standards  at  the 
end  of  the  three  month  Plan  period,  the 


Exchange  will  promptly  initiate 
delisting  procedurt^s. 

2.  Statutor\-  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  Section  6(b) 
of  the  .-Xct."  in  general,  and  furthers  the 
ohiectives  of  Section  6(b)(5)  of  the  Act."' 
in  [larticular.  in  that  it  is  designed  to 
prevent  fr.iudulent  and  manipulatix^e 
ai  ts  ,ind  ()ra(  ti(  es.  to  promote  just  and 
equitable  priiH.iples  ol  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
tr.insactions  in  set  urities.  and  to  remm  e 
impediments  to  and  perfect  the 
ine(  h.inism  of  a  free  and  open  market 
and  ,1  national  market  system,  to  protect 
iiu  estors  ,ind  the  public  interest  .iiid  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers.  Specificallx . 
.Ainex  belie\-e>  the  proposed  rule  change 
is  ilesignt'd  to  increase  investor 
[irotection  b\  promoting  accountability, 
tiansparency  and  integrity  by  listed 
companies. 

B  Self-Hr'.iulatnn.'  Or^ianizatinn's 
Stdtement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
til"  1  imposed  rule  change  will  impose 
am  inappropriate  burden  on 
Loiiipetitioii. 

C.  Self-Reguldlon'  Organization's 
Statement  on  (A)inments  on  the 
Proposed  Riiif  Chaniie  Rt^(  eived  From 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solii  ited  or  ri>ceived, 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  .i,T  davs  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  davs  of  such  date  if  it  finds  such 
longer  perioci  to  be  appropriate  and 
publishe:,  its  reasons  for  so  finding  or 
(ii)  as  to  which  Phlx  consents,  the 
Commission  will: 

(A)  Bv  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 


•15lSt:   78f(b). 
'"15  US.C.  78f(b)(5) 
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Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phbc-2003-51  and  should  be 
submitted  by  November  6,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-26101  Filed  10-15-03;  8:45  am] 

BILUNG  CODE  8010-<)1-P 


SOCIAL  SECURITY  ADMINISTRATION 

The  Ticket  to  Work  and  Work 
Incentives  Advisory  Panel  Meeting 

AGENCY:  Social  Secvuity  Administration 

(SSA). 

ACTION:  Notice  of  meeting. 

DATES:  Novembei-  5,  2003,  9:30  a.m.- 
4:45  p.m.*,  November  6,  2003,  9  a.m.- 
1       5  p.m.,  November  7,  2003,  9  a.m.-l  p.m. 

*The  full  Panel  deliberative  meeting  will  end 
at  4:45  p.m.  The  standing  committees  of  the 
Panel  will  meet  from  5  p.m.  to  6:30  p.m. 
ADDRESSES:  Hyatt  Regency  Crystal  City, 
2799  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  Phone:  (703)  418- 
1234. 

SUPPLEMENTARY  INFORMATION:  Type  of 
meeting:  This  is  a  quarterly  meeting 
open  to  the  public.  The  public  is  invited 
to  participate  by  coming  to  the  address 
listed  above.  Public  comment  will  be 
taken  during  the  quarterly  meeting.  The 
public  is  also  invited  to  submit 
comments  in  writing  on  the 
implementation  of  the  Ticket  to  Work 
and  Work  Incentives  hnprovement  Act 
(TWWIIA)  of  1999  at  any  time. 

Purpose:  hi  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  the  Social  Security 


'  17  CFR  200.30-3(a)(12). 


Administration  (SSA)  announces  a 
meeting  of  the  Ticket  to  Work  and  Work 
Incentives  Advisory  Panel  (the  Panel). 
Section  101(f)  of  Public  Law  106-170 
establishes  the  Panel  to  advise  the 
President,  the  Congress  and  the 
Commissioner  of  SSA,  on  issues  related 
to  work  incentives  programs,  planning 
and  assistance  for  individuals  with 
disabilities  as  provided  under  section 
101(f)(2)(A)  of  the  TWWIIA.  The  Panel 
is  also  to  advise  the  Commissioner  on 
matters  specified  in  section  101(f)(2)(B) 
of  that  Act,  including  certain  issues 
related  to  the  Ticket  to  Work  and  Self- 
Sufficiency  Program  established  under 
section  101(a)  of  that  Act. 

Interested  parties  are  invited  to  attend 
the  meeting.  The  Panel  will  use  the 
meeting  time  to  receive  briefings,  hear 
presentations,  conduct  full  Panel 
deliberations  on  the  implementation  of 
TWWIIA  and  receive  public  testimony. 
The  topics  for  the  meeting  will  include 
presentations  of  briefing  papers 
prepared  for  the  Panel,  discussion  of 
topics  for  the  next  Annual  Report,  and 
agency  updates  from  SSA,  the 
Department  of  Education  and  the 
Department  of  Health  and  Human 
Services. 

The  Panel  will  meet  in  person 
conunencing  on  Wednesday.  November 
5,  2003  from  9:30  a.m.  to  4:45  p.m.; 
Thursday,  November  6,  2003  from  9 
a.m.  to  5  p.m.;  and  Friday,  November  7, 
2003  from  9  a.m.  to  1  p.m. 

Agenda:  The  Panel  will  hold  a 
quarterly  meeting.  Briefings, 
presentations,  full  Panel  deliberations 
and  other  Panel  business  will  be  held  on 
Wednesday,  Thursday  and  Friday, 
November  5,  6,  and  7,  2003.  Pubfic 
testimony  will  be  heard  in  person  on 
Wednesday,  November  5,  2003  from 
2:30  p.m.  to  3  p.m.  and  on  Friday, 
November  7,  2003  from  9:05  a.m.  to  9:35 
a.m.  Members  of  the  public  must 
schedule  a  timeslot  in  order  to 
comment.  In  the  event  that  the  public 
comments  do  not  take  up  the  scheduled 
time  period  for  public  comment,  the 
Panel  will  use  that  time  to  deliberate 
and  conduct  other  Panel  business. 

Individuals  interested  in  providing 
testimony  in  person  should  contact  the 
Panel  staiff  as  outlined  below  to 
schedule  time  slots.  Each  presenter  will 
be  called  on  by  the  Chair  in  the  order 
in  which  they  are  scheduled  to  testify 
and  is  limited  to  a  maximum  five- 
minute  verbal  presentation.  Full  written 
testimony  on  TWWIIA  implementation, 
no  longer  than  5  pages,  may  be 
submitted  in  person  or  by  mail,  fax  or 
email  on  an  on-going  basis  to  the  Panel 
for  consideration. 

Since  seating  may  be  limited,  persons 
interested  in  providing  testimony  at  the 


meeting  should  contact  the  Panel  staff 
by  e-mailing  Kristen  M.  Breland,  at 
knsten.m.breland@ssa.gov  or  calling 
(202)  358-6423. 

The  full  agenda  for  the  meeting  will 
be  posted  on  the  Internet  at  http:// 
www.ssa.gov/work/panel  at  least  one 
week  before  the  meeting  or  can  be 
received  in  advance  electronically  or  by 
fax  upon  request. 

Contact  Information:  Anyone 
requiring  information  regarding  the 
Panel  should  contact  the  TWWIIA  Panel 
staff.  Records  are  being  kept  of  all  Panel 
proceedings  and  will  be  available  for 
public  inspection  by  appointment  at  the 
Panel  office.  Anyone  requiring 
information  regarding  the  Panel  should 
contact  the  Panel  staff  by: 

•  Mail  addressed  to  Social  Security 
Administration,  Ticket  to  Work  and 
Work  Incentives  Advisory  Panel  Staff, 
400  Virginia  Avenue,  SW.,  Suite  700, 
Washington,  DC.  20024. 

•  Telephone  contact  with  Kristen 
Breland  at  (202)  358-6423. 

•  Fax  at  (202)  358-6440. 

•  E-mail  to  TWWII APaneI@ssa.gov. 

Dated:  October  9,  2003. 
Carol  Brenner, 

Designated  Federal  Officer. 

[FR  Doc.  03-26140  Filed  10-15-03;  8:45  am) 

BILUNG  CODE  4191-02-P 


DEPARTMENT  OF  STATE 
[Public  Notice  4513] 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations: 
"Verrocchio's  David  Restored:  A 
Renaissance  Bronze  From  the  National 
Museum  of  Bargello,  Florence" 

agency:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.].  Delegation  of  Authority  No.  234  of 
October  1,  1999,  and  Delegation  of 
Authority  No.  236  of  October  19,  1999, 
as  amended,  and  Delegation  of 
Authority  No.  257  of  April  15,  2003  (68 
FR  19875),  I  hereby  determine  that  the 
object  to  be  included  in  the  exhibition 
"Verrocchio's  David  Restored:  A 
Renaissance  Bronze  from  the  National 
Museum  of  Bargello,  Florence," 
imported  from  abroad  for  temporary 
exhibition  within  the  United  States,  is 
of  cultural  significance.  The  object  is 
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imported  pursuant  to  a  loan  agreRment 
with  the  foreign  owner.  1  alsn  determine 
that  the  exhibition  or  display  of  the 
exhibit  object  at  the  High  Museum  of 
Art.  Atlanta.  CiA  from  on  or  about 
November  22.  200:^.  to  on  or  .ibout 
February  8.  2004.  the  National  Gallery 
of  Art.  Washingtim.  DC.  from  on  or 
about  Februar\  1  <.  2004,  U>  on  or  about 
March  21,  2004,  .ind  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  nati(mal  interest.  Public:  notii  >■ 
of  these  Determinations  is  ordered  to  he 
published  in  the  Federal  Register 
FOR  FURTHER  INFORMATION  CONTACT:  Fur 
further  informatnm,  mi.liuiing  a  li>t  nt 
the  exhibit  object,  contact  Carol  B. 
Epstein,  .\ttorney-.-\dviser.  (Jffice  of  the 
Legal  .-\dviser.  Department  of  .State, 
(telephone:  202;Hm-6981)  The  addr-'NS 
is  Department  of  .State.  S.\-44.  :u)\  4th 
Street.  S\V..  Room  700.  Washington,  DC 
20547-0001 

Datrd   ().  toher  8,  2003. 
C.  Miller  Crouch. 

Principal  Deputy  Assistant  Secrttan'  for 
Eduratinnal  and  Cultural  Affairs.  Department 
'it  Statt- 

'FKDn(     U.J-2H18fi  Fi 
BILLING  CODE  4710-08-P 


lO-l,S-03;  8:45  ami 


DEPARTMENT  OF  STATE 

[Public  Notice  4514] 

Bureau  of  Democracy,  Human  Rights 
and  Labor  Request  for  Grant 
Proposals:  Human  Rights  and 
Democratization  Cross-Regional 
Initiatives  in  the  Non-Arab  Muslim 
World 

SUMMARY:  The  ( )tti(  e  for  the  Promotion 
of  Human  Right>  and  Democracy  of  the 
Bureau  'it  Demm  rai  v,  Hunu-n  Rights 
and  [.ahor  (DRL  !'HD)  .mnounces  an 
open  competition  for  assistance  awards 
Organizations  may  submit  grant 
proposals  that  focus  on  promotion  of 
human  rights,  political  participation 
and  frfH'dnm  oi  opportunity  in  the  non- 
Arab  Muslim  World. 

.Awards  are  contingent  upon  the 
availability  of  Fiscal  Year  2003  funds. 
Up  to  S4. 500.000  may  be  available 
under  the  Economic  Support  Fund  for 
projects  that  address  cross-regional 
Bureau  objec:tives  in  the  non-.Arah 
Muslim  World.  Funds  will  be  targeted 
toward  Muslim  populations  outside  the 
Middle  East.  Regions  that  fall  into  this 
categorv  ma\'  inc:lude  Africa.  East  .\si<i 
and  the  Pacific.  South  A>>ia.  and  Eurasia. 
Projects  must  be  tar^^eted  at  multiple 
countries,  either  within  a  single  region 
or  across  regions.  Projects  may  also 
include  countries  with  sizeable  Muslim 
minority  populations,  such  as  Russia, 


India  and  Th.iiland,  amimg  others.  The 
Bureau  antu  i[).ites  awarding  between  5- 
15  grants  in  amounts  of  .S250,000 — 
.SI. 000, 000 

B(i(  kiimuml:  DRl./PHD  supports 
innovative,  cutting-edge  programs 
which  uphold  democ:ratu:  principles, 
support  and  strengthen  democratic 
institutions,  promote  hum, in  rights,  and 
build  civil  society  in  c  ountries  and 
regions  of  the  world  that  are  geo- 
-.trategii  allv  im{iortant  to  the  II, S, 

DRi,/PHD  hinds  proie<  ts  that  have  an 
immediate  imjiait  but  that  also  have 
potential  for  (diitinued  tundmg  beyond 
DRL.  PHD  resources.  Projects  must  not 
duplicate  or  siiiiplv  •aid  to  efforts  h\ 
other  entitles 

SUPPLEMENTARY  INFORMATION:  The 
Hure.iu  of  DeiiKH  ra(  \'  Human  Rights  and 
Labor  has  identified  the  lolhiwing  issues 
as  priorities.  Projects  that  address  these 
issues  may  receive  a  higher  priority,  but 
[3RL  is  open  to  innovative  programming 
ideas  on  other  issues  that  meet  our 
general  criteria: 

1.  P^mpowerment  of  Nhislim  women. 
including  (irojei  ts  that  promote  (.apacity 
building  and/or  networks  of  women  or 
women's  organizations,  especially  as 
they  relate  to  human-rights; 

2.  Addressing  the  problem  of 
disenfraiK  hised  \outh  .iiu\  the  need  to 
reach  out  to  this  group  to  prevent 
growth  of  extremism; 

;?.  Political  reform  programs  that 
would  ent.ul  support  tor  londui  ting  iree 
and  fair  elections,  issues  of  good 
governance  and  corruption: 

4.  lnde|)eiideiit  meilia  and  access  to  a 
diversity  of  souri fs  of  information: 

5.  judicial  systems,  especially  m  the 
context  of  Shari'a: 

6,  Promotion  of  the  i  ompatibilitv  ot 
democracy  with  l^lam,  ind 

7,  (avil  society  and  inc  reasing 
politic, d  p.irticipation. 

Project  Criteria 

•  Project  implement. itioii  slioulii 
begin  no  c^arlier  th.in  M.io  h  2004 

•  Projects  shoulci  not  e\(  ec-d  two 
years  in  duration.  Shorter  projects  with 
more  immediate  luiti  omes  iiia\  receive 
preference, 

•  Project  activity  should  take  place 
abroad.  U,S. -based  or  exi  h.inge  projects 
are  strongly  c^isc  ouraged 

•  Projects  that  ha\'e  a  strong  academic 
or  rese.iri  h  fo(  us  will  not  be  highl\' 
considered   DHL  will  not  fund  health. 
techiiolor\    I'ln  iroiiinental,  or  scientific 
projei  t^  unless  tlie\  lia\e  ,ui  exjilicit 
democrac  \ .  liuiiian  rights,  or  rule  ot  law 

(  ompoiieiit 

•  Pro|e(  ts  should  nil  hide  ,i  follow-on 
phiii  that  extends  he\  oiid  the  grant 
period  ensuring  that  Bure.iu-supported 
programs  are  not  isolated  events. 


In  order  to  avoid  the  duplication  of 
activities  and  programs,  proposals 
should  also  indicate  knowledge  of 
similar  projects  being  conducted  in  the 
region,'  and  how  the  submitted  proposal 
will  complement  them, 

Applicant/Organization  Criteria 

Qrganizatums  applying  for  a  grant 
should  meet  the  following  criteria: 

•  Be  a  US,  non-profit  organization 
meeting  the  provisions  described  in 
Internal  Revenue  Code  section  26  USC 
501(c)(:i)  Applicant  must  submit  proof 
of  its  non-profit  status  in  the  application 
at  the  time  of  submission. 

•  Have  demonstrated  experience 
administering  successful  projects  in  the 
regions  in  which  it  is  proposing  to 
administer  a  project. 

•  Have  existing,  or  the  c;apacity  to 
develop.  ac:tive  partnerships  with  in- 
country  organizdtion(s), 

•  Organizaticms  that  ha\e  not 
previously  received  and  successfully 
administered  U.S.  government  grant 
hinds  will  be  subject  to  additional 
scrutiny  before  an  award  can  be  granted. 

Note:  Organizations  are  welcome  to  submit 
mere  than  cmc  prciposaL  but  should  know 
that  DRL  wishes  to  reach  out  to  as  many 
(iifferent  organizations  as  possible  with  its 
limili'tj  funds 

Budget  Guidelines 

Please  reh^  to  the  Proposal 
Submission  Instructions  (PSI)  for 
comphite  budget  guidelines  and 
formatting  instructions. 

Deadline  for  Proposals 

All  proposals  must  be  received  at  the 
Bureau  of  Democracy,  Human  Rights 
and  Labor  by  5  p,m,  eastern  standard 
time  (e,s,t,)  on  Thursday.  November  13. 
2003.  Please  refer  to  the  PSI  for  spec;ific 
delivery  instructions. 

Review  Process 

The  Bureau  will  acknowledgi!  rc^ceipt 
ol  all  proposals  and  will  review  them 
tor  eligibility.  Proposals  will  be  deemed 
ineligible  if  they  do  not  fully  adhere  to 
the  guidelines  stated  herein  and  in  the 
PSI,  Eligible  proposals  will  be  subject  to 
compliance  with  Federal  and  Bureau 
regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  bv  other  Department 
elements. 

Review  Criteria 

Eligible  applications  will  be 
c  ompetitivelv  reviewed  according  to  the 
c:riteria  stated  below.  Further 
explanation  of  these  criteria  is  included 
in  the  PSI,  These  criteria  are  not  rank- 
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ordered  and  all  carry  equal  weight  in 
the  proposal  evaluation:  Quality  of  the 
program  idea;  program  planning  and 
ability  to  achieve  program  objectives; 
multiplier  effect/impact;  institution's 
record/ability /capacity;  cost- 
effectiveness. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Office  for  the  Promotion  of  Human 
Rights  and  Democracy  of  the  Bureau  of 
Democracy,  Human  Rights  and  Labor 
(DRL/PHD).  Please  specify  Sondra 
Govatski  202-647-9734  on  all  inquiries 
and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed,  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  Solicitation  Package  consists  of 
this  RFP  plus  the  Proposal  Submission 
Instructions  (PSI).  The  PSI  contains 
detailed  award  criteria,  specific  budget 
instructions,  and  standard  guidelines  for 
proposal  preparation.  The  PSI  may  be 
downloaded  from  the  HRDF  section  on 
the  Bureau's  Web  site  at  http:// 
www.state.gOv/g/drl/. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  eire  binding  and  may  not  be 
modified  by  any  Bureau  representative. 
Explanatory  information  provided  by 
the  Bureau  that  contradicts  published 
language  will  not  be  binding. 

Issuance  of  the  RFP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Brueau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements.  Final  technical 
authority  for  assistance  awards  resides 
with  the  Office  of  Acquisition 
Management's  Grants  Officer. 

Notification 

Final  awards  caimot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  October  9,  2003. 
Lome  W.  Craner, 

Assistant  Secretary  for  Democracy,  Human 

Rights  and  Labor,  Department  of  State. 

[FR  Doc.  03-26185  Filed  10-15-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
[Docket  No.:  OST-2003-1 5962] 

Notice  Of  Request  for  Renewal  of  a 
Previously  Approved  Collection. 

AGENCY:  Office  of  the  Secretary. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (0MB)  for 
renewaJ  and  comment.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
biuden.  The  FedersJ  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  on  the  following  collection  of 
information  was  published  on  August 
22,  2003  [68  FR  50825].  No  comments 
were  received. 

OAT^:  Comments  on  this  notice  must  be 
received  by  November  17,  2003. 
ADDRESSES:  You  may  submit  comments 
[identified  by  DOT  DMS  Docket  Number 
OST  2003-15962  by  the  following 
methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
conmients  on  the  DOT  electronic  docket 
site. 

•  Fax  1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL-401  on 
Plaza  Level  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  on  Federal 
holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  or  Regulatory  Identification 
Number  (RIN)  for  this  rulemaking.  For 
detailed  instructions  on  submitting 
comments  and  additional  information 
on  the  rulemaking  process,  see  the 
Public  Participation  heading  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  docimient.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://dms.dot.gov  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  heading  under 
Regulatory  Notes. 


Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  Plaza  Level  of  the  Nassif 
Building.  400  Seventh  Street.  SW., 
Washington.  DC,  between  9  a.m.  and  5 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Delores  King,  Air  Carrier  Fitness 
Division  (X-56).  Office  of  Aviation 
Analysis.  Office  of  the  Secretary,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW..  Washington.  DC 
20590,  (202)  366-2343. 

SUPPLEMENTARY  INFORMATION: 

Title:  Procedures  and  Evidence  Rules 
for  Air  Carrier  Authority  Applications: 
14  CFR  part  201— Air  Carrier  Authority 
under  Suotitle  VII  of  title  49  of  the 
United  States  Code — (Amended);  14 
CFR  Part  204— Data  to  Support  Fitness 
Determinations;  14  CFR  Part  291 — Cargo 
Operations  in  Interstate  Air 
Transportation. 

OMB  Control  Number:  2106-0023. 

Affected  Public:  Persons  seeking 
initial  or  continuing  authority  to  engage 
in  air  transportation  of  persons, 
property,  and/or  mail. 

Annual  Estimated  Burden:  4,604 
hours. 

Abstract:  In  order  to  determine  the 
fitness  of  persons  seeking  authority  to 
engage  in  air  transportation,  the 
Department  collects  information  from 
them  about  their  ownership, 
citizenship,  managerial  competence, 
operating  proposal,  financial  condition, 
and  compliance  histor\'.  The  specific 
information  to  be  filed  by  respondents 
is  set  forth  in  14  CFR  part  201  and  204. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utihty;  (h)  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  fo  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

All  responses  to  this  notice  will  be 
summarized  cuid  included  in  the  request 
for  OMB  approval. 
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Issued  m  Washington,  DC  on  October  8. 
20n,i 
Michael  \.  Robinson. 

Intorntatmn  Ti-chnulogv  Pmgmm 

ManagfrntTit.  I  'nited  States  Department  of 

Trnn'^portation 

IFR  Ux    0..i-2Rl2"  Filed  Ut-15-03;  8:45  am) 

BILLING  CODE  4910-62-P 

DEPARTMENT  OF  TRANSPORT ATHDN 
Federal  Aviation  Administration 

Notice  of  Extension  of  Scoping 

agency:  Federal  .■\viation 
Administration  (FAA).  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  e.xtension  f)f  scoping 
for  the  Programmatic  Environmental 
Impact  Statement  for  Licensing 
Launches  of  Horizontally  Launched 
Vehicles  and  Reentries  of  Reentry 
Vehicles. 

summary:  The  FAA  is  preparing  a 
Programmatic  Environmental  Impact 
Statement  (PEIS)  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  Council  on 
Environmental  Quality  implementing 
regulations  and  is  requesting  comments 
in  preparation  of  the  PEIS.  the  FAA  has 
extended  public  scoping  for  the  PEIS  to 
ensure  that  all  interested  government 
and  private  organizations,  and  the 
general  public  have  an  opportunity  to 
express  their  concerns  and  identify 
topics  that  should  be  addressed  in  the 
PEIS.  Scoping  comments  will  be 
accepted  until  October  n.  200,3  This 
PEIS  will  assess  environmental  impacts 
associated  with  the  proposed  action, 
reasonable  alternatives  including  those 
identified  during  scoping,  the  no  action 
alternative,  and  cumulative  impacts 
This  PEIS  will  support  decisions  made 
to  meet  the  FAA's  responsibilitv  to 
license  commercial  launch  and  retmtry 
operations  and  the  operation  of  launch 
and  reentry-  sites  consistent  with  public 
health  and  safety,  safety  uf  property, 
and  the  national  security  and  foreign 
policy  interests  of  the  L'nited  States. 
Issuing  a  launch  or  reentrv  license  is  a 
Federal  action  and  is  therefore  subject  tn 
NEPA  review. 

Proposed  Action  and  Possible 
Alternatives:  The  proposed  action  for 
this  PEIS  is  to  license  the  launch  and 
landing  of  horizontally  launched 
vehicles  and  the  reentry  of  reentry 
vehicles.  A  reentry  vehicle  is  defined  in 
14  CFR  401.5  as  "a  vehicle  designed  to 
return  from  Earth  orbit  or  outer  space  to 
Earth  substantially  intact.  A  reusable 
launch  vehicle  (RLV)  that  is  designed  to 
return  from  Earth  orbit  or  outer  space  to 
Earth  substantially  intact  is  a  reentry 


vehicle  "  Launch,  as  defined  in  14  CFR 
401. .S.  means  'to  place  or  try  to  place  a 
launch  vchicl*-  or  reentrv  vehicle  and 
any  pay  load  from  Earth  in  a  suborbital 
trajectory,  in  Earth  orbit  in  outer  space. 
or  otherwise  in  outer  space,  and 
includes  activities  involved  in  the 
preparation  of  a  launch  \ehicle  for 
flight,  w  hen  those  activities  take  place 
at  a  launch  site  in  the  United  States.  The 
term  launch  iiu  ludes  the  flight  of  a 
launc:h  vehich-  and  pre-flight  ground 
operations  beginning  with  the  arrival  of 
a  launt  h  vehicle  or  payload  at  a  U.S. 
launch  site.  For  purposes  of  an 
e.xpendable  launch  vehicle  launch, 
flight  ends  after  the  licensee's  last 
exercise  of  control  over  its  launch 
vehicle   For  purposes  of  an  orbital  RLV 
launch,  flight  ends  after  deployment  of 
a  payload  for  an  RLV  having  payload 
deployment  as  a  mission  objective.  For 
other  orbital  RLVs.  flight  ends  upon 
completion  of  the  first  sustained, 
steady-state  orbit  of  an  RLV  at  its 
intended  location  " 

Alternatives  to  the  proposed  action 
may  include  activities  such  as  not 
licensing  horizontal  launches,  not 
licensing  vertical  reentries,  not  licensing 
horizontal  reentries,  not  licensing 
powered  reentries,  and  not  licensing 
unpowered  reentries. 

FAA  exercise;-  licensing  authority  in 
accordance  with  the  Commercial  Space 
Launch  Act  and  (Commercial  Space 
Transportation  Licensing  Regulations. 
14  CFR  Ch.III.  which  authorize  the  FAA 
to  license  the  launch  of  a  launch  vehicle 
when  conducted  within  the  L'S,  and 
those  operated  by  I'.S,  citizens  abroad. 
The  scope  of  the  PEIS  would  include 
launches  on  both  orbital  and  suborbital 
trajectories. 

In  May  1992,  the  LIS.  Department  of 
Transportation  issued  the  Final 
F'rogrammatic  Environmental  Impact 
Statement  for  CCommercial  Reentry 
Vehicles  that  assessed  the 
environmental  impacts  of  licensing  the 
unpowered  reentry  of  reentrv  vehicles 
from  space  to  Earth  This  1992  PEIS 
relied  in  part  on  the  analysis  in  the 
Programmatic  Environmental 
Assessment  of  Commercial  Expendable 
Launch  Vehicle  Programs,  February 
1986. 

In  May  2001.  the  FAA  issued  the 
Programmatic  Environmental  Impact 
Statement  for  Licensing  Launches, 
which  assessed  the  environmental 
impacts  of  licensing  commercial 
launches.  This  2001  PEIS  updated  and 
replaced  the  1986  Programmatic 
Environmental  Assessment  (EA). 

The  PEIS  for  Licensing  Launches  of 
Horizontally  Launched  Vehicles  and 
Reentries  of  Reentry  Vehicles  will 
update  and  replace  the  1992  PEIS  and 


address  the  launch  of  horizontally 
launched  vehicles  and  the  reentry  of  all 
reentry  vehicles. 

Scoping:  Public  scoping  will  be 
conducted  as  part  of  the  PEIS 
development  process  to  ensure  that  all 
interested  government  and  private 
organizations,  and  the  general  public 
have  an  opportunity  to  express  their 
concerns  and  identify  topics  that  should 
be  addressed  in  the  PEIS.  The  FAA  has 
developed  a  public  participation  Web 
site  [http://ast.faa.gov/].  which  provides 
information  on  the  development  of  this 
PEIS  and  provides  the  public  an 
opportunity  to  submit  comments 
electronically.  Materials  on  the  web  site 
include  information  about  licensing  and 
the  NEPA  process;  frequently  asked 
questions,  a  fact  sheet  on  the  PEIS;  a 
comparison  of  the  analysis  of  the 
previous  programmatic  documents;  and 
public  comment  forms.  Scoping 
meetings  may  be  requested  by 
organizations  or  individuals  that  feel 
their  concerns  cannot  be  met  through 
the  online  opportunity  to  comment. 
Information  regarding  the  development 
of  the  PEIS  is  available  on  the  public 
participation  web  site  at  http:// 
ast.faa.gov/.  under  the  "What's  new  on 
the  AST  Web  site  "Announcements" 
section. 

To  Submit  Comments:  Written 
comments,  statements,  and/or  questions 
regarding  scoping  issues  or  the  PEIS 
process  should  be  addressed  to  Ms. 
Michon  Washington.  FAA 
Environmental  Specialist,  FAA  PEIS, 
c/o  ICF  Consulting,  9300  Lee  Highway, 
Fairfax.  Virginia  22031;  phone  (703) 
934-3950;  fax  (703)  934-3951;  e-mail  at 
FAA.PEIS@icfconsuIting.com;  or  by 
Web  site  http://ast.faa.gov/.  Comments 
should  clearly  identify'  and  describe  the 
specific  issue(s)  or  topics  to  be  included 
in  the  PEIS.  To  ensure  sufficient  time  to 
consider  issues  identified  during  public 
scoping,  comments  should  be  submitted 
no  later  than  October  31,  2003. 

Charles  Larsen. 

I  Acting!  Manager.  Spare  Systems 

Development  Division. 

IFR  Doc,  03-26090  Filed  10-15-03;  8:45  am] 
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DEPARTMErfT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[FMCSA  Docket  No.  FMCSA-2003-14652] 

Commercial  Driver's  License 
Standards;  Isuzu  Motors  America,  Inc. 
Exemption  Application 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice  of  final  disposition; 
granting  of  application  for  exemption. 

SUMMARY:  The  FMCSA  announces  its 
decision  to  grant  the  Isuzu  Motors 
America,  Inc.  request  for  an  exemption 
from  the  Federal  commercial  driver's 
license  (CDL)  requirement  in  49  CFR 
383.23.  The  exemption  is  for  31 
Japanese  engineers  and  technicians  who 
will  be  test-driving  commercial  motor 
vehicles  (CMVs)  for  Isuzu.  All  of  the 
individuals  hold  a  valid  Japanese 
commercial  driver's  license  and  are 
specially  trained  in  driving  CMVs  in 
Japan.  They  normally  work  at  Isuzu 
Motors  Limited  in  Japan  where  their 
duties  involve  developing,  designing, 
and/or  testing  engines  for  CMVs  that 
will  be  manufactured,  assembled,  sold 
or  primarily  used  in  the  United  States. 
The  FMCSA  believes  that  enforcement 
of  the  terms  and  conditions  of  the 
exemption  would  ensure  that  the  level 
of  safety  for  the  drivers  is  equivalent  to 
or  greater  than  the  level  of  safety  that 
would  be  achieved  by  complying  with 
the  Federal  regidations.  The  exemption 
would  preempt  inconsistent  State 
requirements  applicable  to  interstate 
commerce. 

DATES:  The  exemption  is  effective 
November  17,  2003.  The  exemption 
expires  October  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Teresa  Doggett,  Office  of  Bus  and  Truck 
Standards  and  Operations,  (202)  366- 
2990,  FMCSA,  Department  of 
Transportation,  400  Seventh  Street, 
SW..  Washington,  DC  20590-0001. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4007  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21)  (Public  Law  105-178, 112  Stat.  107, 
now  codified  at  49  U.S.C.  31315  and 
31136),  requires  the  FMCSA  to  publish 
a  notice  in  the  Federal  Register  for  each 
exemption  requested,  explaining  that 
the  request  has  been  filed,  provide  the 
public  with  an  opportunity  to  inspect 
the  safety  analysis  and  any  other 


relevant  information  known  to  the 
agency,  and  provide  an  opportunity  for 
public  comment  on  the  request.  Prior  to 
granting  a  request  for  an  exemption,  the 
agency  must  publish  a  notice  in  the 
Federal  Register  identifying  the  person 
or  class  of  persons  who  would  receive 
the  exemption,  the  provisions  from 
which  the  person  would  be  exempt,  the 
effective  period,  and  all  terms  and 
conditions  of  the  exemption.  The  terms 
and  conditions  established  by  the 
FMCSA  must  ensure  that  the  exemption 
will  likely  achieve  a  level  of  safety  that 
is  equivalent  to,  or  greater  than,  the 
level  that  would  be  achieved  by 
complying  with  the  regulation. 

-On  December  8,  1998,  the  FMCSA 
published  an  interim  final  rule 
implementing  section  4007  of  TEA-21 
(63  FR  67600).  The  regulations  at  49 
CFR  part  381  establish  the  procedures  to 
be  followed  to  request  waivers  and  to 
apply  for  exemptions  from  the  FMCSRs, 
and  the  provisions  used  to  process 
them. 

Exemption  Request 

Isuzu  Motors  America,  Inc.  (Isuzu),  a 
private  motor  carrier  of  property  as 
defined  by  49  CFR  390,  filed  an 
application  for  an  exemption  from  the 
commercial  driver  s  licensing  rules  in 
49  CFR  part  383,  that  would  allow 
drivers  Shintaro  Moroi,  Shigeru 
Takamatsu,  Norio  Takeda,  Takeshi 
Yamagishi,  Satoru  Amemiya,  Toshiya 
Asari,  Yasunori  Fujita,  Shiro  Fukuda, 
Tetsuya  Hiromatsu,  Kazunori  Ligo, 
Masao  Inoue,  Akihuro  Kashiwakura, 
Kinya  Kitamura,  Tsuyoshi  Koyama, 
Takao  Kudo,  Wataru  Kumakura, 
Yoshihiko  Matsubara,  Nobuyuki 
Miyazaki,  Ryo  Natsume,  Motoki  Nishi, 
Takuo  Nishi,  Fumio  Oota,  Masuru  Otsu, 
Toshimitsu  Sato,  Kazuyoshi 
Shimamura,  Masahito  Suzuki,  Yasuhito 
Tahara,  Hiroyoshi  Takahashi,  Takashi 
Tanabe,  Takehito  Yaguchi,  and  Tsutomu 
Yamazalu — to  test-drive  CMVs  within 
the  United  States.  According  to  its 
application,  the  drivers  working  for 
Isuzu  hold  current  commercial  driver's 
licenses  issued  by  the  Japanese 
authorities.  The  drivers  also  meet 
testing  and  driver  qualification 
standards,  including  medical 
examinations,  which  are  comparable  to 
State-issued  CDLs.  The  Japanese-issued 
license  indicates  that  the  drivers  have 
the  knowledge  and  skills  necessary  to 
comply  with  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs).  A  copy  of 
the  application  for  exemption  is  in  the 
docket. 

Isuzu  seeks  this  exemption  because 
the  drivers  it  employs  are  citizens  and 
residents  of  Japan  and  the  company 
needs  their  specialized  services  before 


they  could  qualify'  for  a  CDL  in  the 
United  States.  It  does  not  anticipate  any 
adverse  safety  impacts  from  this 
exemption  due  to  the  fact  that  the 
Japanese  authorities  adhere  to  very  strict 
commercial  driver  testing  and  licensing 
procedures. 

There  will  always  be  two  qualified 
drivers  in  each  motor  vehicle.  The 
drivers  employed  by  Isuzu  are  fully 
qualified  CMV  operators  with  valid 
Japanese  CDLs.  The  company  ensures 
that  the  qualifications  are  maintained 
and  all  current  laws  in  Japan  are 
followed.  Due  to  strict  regulations  in 
Japan  for  drivers  holding  Japanese 
CDLs.  Isuzu  believes  that  it  will  achieve 
a  greater  level  of  safety  than  would  be 
achieved  if  it  used  United  States  drivers 
unfamiliar  with  its  process  for  testing, 
designing,  and  producing  safe 
commercial  vehicles. 

Drivers  applying  to  obtain  a  Japanese 
CDL  must  take  both  a  knowledge  test 
and  skills  test  before  a  license  to  operate 
CMVs  is  issued.  Prior  to  taking  the  tests, 
drivers  are  required  to  hold  a 
conventional  driver's  license  for  at  least 
three  years.  The  process  for  obtaining  a 
Japanese-issued  commercial  driver's 
license  is  ver}'  rigorous  and 
comprehensive,  and  Isuzu  considers  it 
to  be  comparable  to,  or  as  effective  as, 
the  requirements  in  part  383  of  the 
FMCSRs.  Isuzu  believes  it  adequately 
assesses  the  driver's  ability  to  operate 
CMVs  in  the  United  States. 

Once  a  Japanese  driver  is  granted  a 
commercial  driver's  license,  he/she  is 
allowed  to  drive  any  CMV  currently 
allowed  on  roads  in  Japan.  There  are  no 
limits  to  the  types  or  weights  of  vehicles 
that  may  be  operated  by  the  drivers.  The 
drivers  affected  by  the  exemption  will 
be  operating  tractor-trailer  units.  These 
vehicles  will  be  used  for  transporting 
merchandise  as  a  commercial  activity.  It 
is  estimated  that  each  driver  will  drive 
approximately  5,000  miles  on  U.S. 
roads.  The  drivers  expect  to  operate 
CMVs  through  the  states  of  Arizona, 
California,  Colorado,  Illinois,  Indiana, 
Iowa,  Kansas,  Michigan,  Nebraska, 
Nevada,  Ohio,  Utah,  and  Wyoming. 

Discussion  of  Comments 

On  April  30,  2003,  the  FMCSA 
published  notice  of  its  receipt  of  an 
application  from  Isuzu  on  behalf  of  the 
above-referenced  31  drivers,  and 
requested  comments  from  the  public  (67 
FR  34515).  The  comment  period  closed 
on  May  30,  2003.  The  FMCSA  received 
one  conunent,  which  is  from  Michael  D. 
Millard.  Mr.  Millard  opposes  granting 
Isuzu  an  exemption  from  the  CDL 
requfrements  regardless  of  the 
individuals'  engineering  and 
mechanical  abilities.  Mr.  Millard 
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ht'lifncs  that  ^n  iiiipDrt.mt  >dtptv  factor 
Is  th^t  thf>f  <lri\>'rs  bf  (\i[).ihlt'  of 
iiptTcitmu  I  iiiiinifrrial  vehicles  that  have 
til'  >t.'<  rill-  A  li-'t'l  on  the  left  .side  of  the 
\('hu  le  (^ommtTcial  vehicles 
manufactured  in  Japan  are  equipped 
with  steering  wheels  that  are  operated 
from  the  right  side  of  the  vehicle.  Mr. 
Millard  stated  that  the  need  to  train  and 
ijudlifv  these  drivers  in  left-side  steering 
maneuvers  should  be  emphasized,  since 
the  vehicles  being  driven  could  cause  a 
great  deal  of  damage  to  the  public  and 
to  private  property  if  involved  in  an 
accident.  Mr.  Millard  further  stated  that 
Isuzu  could  hire  experienced  U.S. 
drivers  to  operate  its  test  vehicles,  or 
take  the  necessary  measures  to  train  the 
Japanese  drivers  to  obtain  a  CDL  issued 
in  theC  S 

FMCS.\  Response  to  Comment.s 

.Mthough  th>'  (  nmmenter  opposed 
granting  the  exemption,  the  FMCSA 
believes  that  granting  the  exemption  to 
Lsuzu  would  achieve  a  level  of  safety 
that  is  equivalent  to.  or  greater  than,  the 
level  of  safety  that  would  be  achieved 
bv  complving  with  the  FMCSRs. 

The  FNtrS,\  helie\es  the  drivers  for 
lsuzu  ha\  !•  the  knowledge  and  skills 
necessarv  to  safelv  operate  CMVs  in  the 
IS  The  FMCSA  determined  that  the 
[apanese  CDLs  are  comparable  to  the 
CDLs  that  are  issued  from  the  various 
Staff-  laeasing  agencies  in  the  U.S.  CMV 
(iri\>'rs  in  both  Japan  and  the  U.S.  are 
gi\ en  f'\tt'nsi\  •■  cid  comprehensive 
know  ItMJ^M  .'ihi  skills  tests  and  must  be 
nu'du  allv  qualified  before  a  commercial 
lu  fnse  Ls  issued.  There  is  no  data  to 
sug,gest  that  a  drivers  ability  to  control 
and  maneuver  a  \>'hu  le  in  traffic  would 
be  contingent  upon  the  placement  of  the 
steering  wheel  in  the  vehicle.  These 
dru'crs  have  demonstrated  that  thf'V  t  an 
satV'lv  operate  a  (WW  with  thf  steering 
wh^fl  un  the  right-suic  ot  thf  \  Mhicle 
ami  there  is  no  data  tn  indicate  thcv 
would  be  less  safe  operating  C'.M\'s  with 
the  steering  wheel  on  the  left-side  of  the 
vehu:le,  .Alternatively,  drivers  of  certain 
t\pes  of  refuse  trucks  operated  in 
residential  neighborhoods  in  the  l.'S. 
drive  vehicles  with  dual  steering  wheels 
to  enable  them  to  steer  from  either  the 
left-or  the  right-side  to  expedite  the 
collection  of  garbage.  There  has  been  no 
indication  that  U.S.  drivers  are  less  safe 
when  thev  operate  refuse  trucks  from 
the  right-side  driving  position  versus 
the  left-side. 

Basis  for  FMCSA's  Determination 

The  agencv  has  determined  that  it  is 
m  the  publics  interest  to  grant  these 
exemptions  because  the  drivers  are  over 
the  age  of  21  years,  hold  currentlv  valid 
Japanese  CDLs  that  allow  them  to  drive 


sui.h  vehii  !es  111  tlieir  home  countrv. 
and  have  p.isseii  medu  al  e\aminati(ms 
that  are  (  onijiatibie  with  the  agency's 
medical  standards.  The  exemptii.ns  are 
likelv  to  achieve  a  level  of  safety  that  is 
equivalent  to.  or  greater  than,  the  level 
of  safetv  that  would  be  obtained  in  the 
absence  of  the  exemptions  because  the 
drivers  will  meet  all  applicable 
FMCSRs.  except  for  having  a  State- 
issued  CDL.  Drivers,  who  meet  license 
testing  and  driver  qualification 
standards,  including  medical 
examinations  that  are  compatible  w  itii 
U.S.  standards  and  have  beiimd-tlie 
wheel  experience  operating  these 
vehicl(;s,  will  operate  the  vehicles. 

Under  49  U.S. C.  .-^ISlSand  311 36(e). 
the  FMCSA  may  grant  an  exemption  for 
a  2-year  period  if  it  finds  "such 
exemption  would  likely  achieve  a  level 
of  safetv  that  is  equivalent  to.  or  greater 
than,  the  level  that  would  be  achieved 
absent  such  exemption."  The  statute 
also  allows  the  agency  to  renew 
exemptions  at  the  end  of  the  2-year 
period.  Accordingly,  the  FMCSA  has 
evaluated  the  exemption  request  on  its 
merit,  and  made  a  determination  to 
grant  the  exemption  to  all  of  the  dri\ers. 

Terms  and  Conditions  for  the 
Kxemplion 

After  considering  thi'  i  onicents  tn  the 
docket  and  b.isiMJ  upon  its  e\alu.ition  ot 
the  applicatinii  tni  ,iii  exemption,  the 
FMCSA  grants  lsuzu  an  exenipti(m  from 
the  Fedc-r.d  i  .mimercial  driver's  license 
requireniriit  iii  44  CFR  58:^.2:^  for  il 
drivers — Shintaro  Moroi.  Shigeru 
Takamatsu.  Norio  Takeda,  Takeshi 
Yamagishi.  Satoru  Anieniiva,  Toshiya 
Asari.  Yasunori  Fujita.  Shiro  Fukuda. 
Tetsuva  Hirnmatsu.  kazunori  Ligo. 
Masao  Inoue,  ,\kihuro  Kashiwakura. 
Kinva  Kitcimura.  Tsuvoshi  Kovama. 
Takao  Kudo,  Wataru  Kumakura, 
Yoshihiko  Matsubara.  Nobuvuki 
Mivazaki.  Rvo  Natsume.  Motoki  Nishi. 
Takuo  Nishi.  Fumio  Oota.  Masuru  Otsu. 
Toshimitsu  Sato.  Kazuvoshi 
Shimanuira.  Masahito  Suzuki.  Yasuhito 
Tahara.  Hirovoshi  Takahashi,  Takashi 
Tanabe.  Takehito  Yaguchi.  and  Tsutoinu 
^an.azaki — to  te-^t-drive  CMVs  within 
the  United  States,  subject  to  the 
following  terms  and  conditions:  (1 )  That 
these  drivers  will  be  subject  to  drug  and 
alcohol  testing,  (2)  that  these;  drivers  are 
subject  to  the  same  driver 
disqualification  rules  under  49  CFR  383 
and  391  that  applv  to  other  CMV  drivers 
in  the  US,  (3)  that  these  drivers  keep 
a  copv  of  the  exemption  on  the  vehicle 
at  all  times,  (4)  that  lsuzu  notify  FMCSA 
in  writing  of  anv  ac;cident  involvement 
bv  a  driver  as  defined  in  49  CFR  390.5 
and,  [5]  that  lsuzu  notify  FMCSA  in 
writing  if  any  driver  is  convicted  of 


disqualific:ation  offenses  in  §§  383.51  or 
<91  15  of  the  FMCSRs 

In  accordance  with  49  U.S.C.  31315 
and  <1  :  l(>(e|.  th(>  exemption  will  be 
v.ilid  for  2  \ears  unless  revoked  earlier 
b\  the  FMCS,\.  The  exemption  will  be 
re\(iked  if;  (U  the  dri\ers  for  lsuzu  fail 
to  comply  with  the  terms  and 
conditions  of  the  exemption:  (2)  the 
exemption  has  resulted  in  a  lower  le\el 
of  safetv  than  was  maintained  before  it 
was  granted;  or  (3)  (  ontinuation  of  the 
exemption  would  nut  be  consistent  with 
the  goals  and  objpcti\es  of  49  U.S.C. 
31315  and  31136. 

Issued  on:  October  lu.  2i)UA. 
Pamela  M.  Pelcnvils, 

( iltti  e  Uirmtor.  Fuli<  \ .  Plum.,  and  lit'i;ulnti(>ii. 
IFR  Dnc.  03-26119  Filed  10-15-03;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[U.S.  DOT  Docket  Number  NHTSA-2003- 
16162) 

Reports.  Forms,  and  Recordkeeping 
Requirements 

agency:  National  Highway  Traffic 
Safetv  Administration  (NHTS.V). 
Department  of  Transportation. 
ACTION:  Recjuest  for  public  comment  on 
propostnl  (:ollec:tion  of  information. 

SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB),  Under  procedures  established 
bv  the  Paperwork  Reduction  Act  of 
1995.  before  seeking  OMB  approval. 
Federal  agencies  must  solicit  public 
comment  on  proposed  collections  of 
information,  including  extensions  and 
reinstatement  of  previously  approved 
collections. 

This  document  describes  an  existing 
collection  of  information  for  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  213.  "tihild  restraint  systems.  "  for 
which  NHTSA  intends  to  seek  OMB 
approval. 

DATES:  You  should  submit  your 
comments  early  enough  to  ensure  that 
Docket  Management  receives  them  not 
later  than  December  15.  2003. 
ADDRESSES:  You  mav  submit  comments 
[identified  bv  DOT  DMS  Docket  Number 
NHTSA  -2003-161621  by  any  of  the 
following  methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 
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•  Fax:  1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
0003. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC,  between  9  am  and  5  pm,  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  for  this  collection.  It  is 
requested,  but  not  required,  that  two 
copies  of  the  conunents  be  provided. 
Note  that  all  comments  received  will  be 
posted  without  change  to  http:// 
dms.dot.gov,  including  any  personal 
information  provided.  Please  see  the 
Privacy  Act  heading  imder  Regulatory 
Notices. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  am  and  5 
pm,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Complete  copies  of  each  request  for 
collection  of  information  may  be 
obtained  at  no  charge  from  Mr.  Michael 
Huntley,  NHTSA,  400  Seventh  Street, 
SW.,  Room  5320,  NVS-113, 
Washington,  DC  20590. 

Mr.  Huntley's  telephone  number  is 
(202)  366-0029.  Please  identify  the 
relevant  collection  of  information  by 
referring  to  its  0MB  Control  Number. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  0MB  for 
approval,  it  must  first  publish  a 
document  in  the  Federal  Register 
providing  a  60-day  comment  period  and 
otherwise  consult  with  members  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  information. 
The  0MB  has  promulgated  regulations 
describing  what  must  be  included  in 
such  a  document.  Under  OMB's 
regulation  (at  5  CFR  1320.8(d)),  an 
agency  must  ask  for  public  comment  on 
the  following: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 


(ii)  The  acciuacy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assiunptions  used; 

(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(iv)  How  to  minimize  the  biuden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  for  public 
comments  on  the  following  proposed 
collection  of  information: 

Title:  49  CFR  571.213,  "Child 
Restraint  Systems". 

OMB  Control  Number:  2127-0511. 

Affected  Public:  Business. 

Abstract:  Manufacturers  are  required 
to  provide  owner  registration  cards  and 
to  label  each  child  restraint  system  with 
a  message  informing  users  of  the 
importance  of  registering  the  restraint 
with  the  manufacturer.  The  owner 
registration  information  is  then  retained 
in  the  event  that  owners  need  to  be 
contacted  for  recall  or  replacement 
campaigns.  The  manufactiu-er  is  also 
required  to  provide  a  printed 
instructions  brochure  with  step-by-step 
information  on  how  the  restraint  is  to  be 
used.  Without  proper  use,  the 
effectiveness  of  these  systems  is  greatly 
diminished.  Each  child  restraint  system 
must  also  have  a  permanent  label.  A 
permanently  attached  label  gives  quick- 
look  information  on  whether  the 
restraint  meets  the  safety  requirements, 
recommended  instedlation  and  use,  and 
warnings  against  misuse. 

Estimated  Annual  Burden:  90,000 
hoiu-s. 

Number  of  Respondents:  15. 

Ciurently,  approximately  15 
manufacturers  produce,  on  average,  a 
total  of  approximately  4,500,000  child 
restraints  per  year.  The  agency  estimates 
that  manufacturers  use  a  total  of  0.02 
hours  per  response.  The  estimated 
aimual  burden  hoiu-  is  90,000  hours. 
This  number  reflects  the  total  responses 
(4,500,000)  times  the  total  hours  per 
response  (0.02).  Prior  years'  information 
indicates  that  it  takes  an  average  of 
$20.00  per  hour  for  professional/ clerical 
personnel  to  collect  the  information  for 
Standard  No.  213.  Therefore,  the  agency 
estimates  that  the  cost  associated  with 
the  burden  hours  is  $1,800,000  ($20.00 
per  hoiu  x  90,000  biu-den  hours). 

Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 


the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technoIog\'. 

Issued  on  October  9,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  03-26091  Filed  10-15-03:  8:45  am] 
BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OIMB  Review 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Notice. 

SUMMARY:  hi  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  June  12,  2003 
(68  FR  35253-35254). 
DATES:  Comments  must  be  submitted  on 
or  before  November  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Levy,  Ph.D.  at  the  National 
Highway  Traffic  Safety  Administration. 
Office  of  Research  and  Technology 
(NTI-131),  202-366-5597,  400  Seventh 
Street,  SW,  Room  5319,  Washington,  DC 
20590. 
SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  National  Survey  of  Drinking  and 
Driving  Attitudes  and  Behavior. 

OMB  Number:  2127— New. 

Type  of  Request:  New  Collection. 

Abstract:  Recent  data  show  an 
increase  in  alcohol-related  crashes.  In 
1999,  16,572  persons  were  killed  in 
alcohol  related  crashes;  in  2000,  it  rose 
to  17,380  and  for  2001,  it  rose  again  to 
17,448  deaths.  Based  on  this  alarming 
trend,  the  NHTSA  Administrator  has 
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mdde  it  an  agencv  goal  to  ri'duce  thf- 
death  rate,  from  0  6.3  to  0.53  deaths  per 
101)  million  vehicle  miles  traveled   In 
order  to  plan  and  evaluate  prntjrains 
intended  to  reduce  alcohol-impaired 
dnvint;.  N'HTSA  needs  to  periodicalU 
uptldte  its  knowledge  and 
understanding;  of  the  puhlic's  attitudes 
and  behaviors  with  respect  to  drinking 
and  driving    The  proposed  survev.  thf> 
seventh  in  this  series  of  biennial 
survevs.  will  be  administered  by 
telephone  to  a  national  probabilitv 
sample  of  the  drivin'_;-age  public  laged 
Ifi  years  or  older  as  nf  their  last 
birthdavj 

The  findint;s  from  this  proposed 
coUectKui  will  assist  NHT.SA  in 
addressing  the  problem  of  alcohol- 
impaired  driving  and  in  formulating 
pn>4rani-.  and  recommendations  to 
Congress   NHTSA  will  use  the  findings 
to  help  focus  future  programs  and 
activities  to  achieve  improved 
effic  iencies  and  outcomes,  Also, 
comparisons  with  previous  surveys  will 
be  made. 

Affected  Public:  Individuals  or 
households. 

Eitinuitfd  Total  Annual  Burden: 
l.KOl)  hnurs. 

ADDRESSES:  .Send  comments,  within  30 

davs.  to  the  Dffice  of  Information  and 
Regulatnrv  affairs.  Office  of 
Man.i^.'inent  and  Budget.  725-1 7th 
.Street.  NW  .  Washington.  DC  20503. 
Attention  NHTSA  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
IS  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
includint;  whether  the  information  will 
have  prac  til  al  utility:  the  accuracy  of 
thf'  Depdrrments  estimate  of  the  burden 
'>!  th>'  (iropnsed  information  collection; 
wavs  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
(  ollected:  and  ways  to  minimize  the 
l)urden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
A  Comment  to  OMB  is  most  effective  if 
OMB  receives  it  within  30  days  of 
publicatirm. 

Marilena  .\moni. 

Associate  Adminislrator.  Program 

Dfvplopment  and  Delivery. 

|FK  Uoc  03-26092  Filed  10-15-03;  8:45  ami 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Section  5a  Application  No.  45 
(Amendment  No.  1 7)] 

Niagara  Frontier  Tariff  Bureau,  Inc.— 
Agreement 

lU  applu  atinn  tiled  on  |ul\  2.t.  2003. 
the  .\iaL;.u.i  Frontier  Tariff  Bureau.  Inc. 
INTTH)  set^ks  approval  of  two  categories 
of  changes  to  its  collective  ratemaking 
agreement:  (1)  amendments  that  appear 
to  be  minor;'  and  (21  amendments  that 
are  designed  to  conform  to  the  Board's 
decisions  in  EC-MAC  Motor  Carrier 
Sen-icf  Association.  Inc  .  ct  ai..  .Sedicm 
5a  Applu  atinii  \(.    1  !H  (Sub-No.  2).  e/ 
(j/.  (EC-AMC) 

The  miniir  aiiieudnients  proposed  h\ 
NFTB  in(  ludf;  I  1  l  .\  change  in  the  name 
of  the  orgaiuzatuin  to  .North  .\merican 
Transportation  Couni  il.  Inc.,  with  an 
office  lo(  ated  in  Ontario.  Canada.  (2)  <i 
nun-substantive  rewording  of  the 
services  to  be  provided  by  the 
organization;  (3)  changes  to  reflect 
statutory  revisions;  (4)  a  reductiim  in 
the  quorum  required  to  take  action:  (51 
rates  and  rules  no  longer  to  be  discussed 
at  special  meetings  or  annual  meetings; 
(6)  membership  class  of    parti*  ipating" 
carriers  eliminated  (all  (:arrie^^  to  be 
members);  (7)  new  membership  i:lass  of 
associate  memherslup  for  noncarrier 
entities  established;  (H)  i  haiiges  in  titl.'s 
of  officers;  (9)  "Rate  and  Tariff 
Agreement"  provisions  to  be  eliminated 
as  no  longer  required.  I  10)  (  hanges  m 
■Rate  Procedure  '  pro\  isions  so  as  to 
eliminate  time  requirements  and  other 
provisions  that  no  longer  appl\ .  to 
reduce  notice  requirements  tnr 
meetings,  to  combine  committees,  and 
to  eliminate  certain  provisions 
governing  independent  rate  action;  and 
(11)  changes  to  eliminate  agreements 


'  By  application  filed  on  DeceinlHT  14.  1998.  in 
Siagara  Frontier  Tariff  Bureau.  Inc  .  Section  5a 
.Application  No.  45  (Sub-No.  16),  NFTB  applied  for 
renewal  ol  its  agreement  without  change.  The  minor 
.imendments  proposed  in  the  instant  proceeding 
apply  to  NITBs  renewed  agreement. 

-  There.  Ihe  Board  has  been  considering  renewal 
of  the  colle<.:tive  ratemaking  .igreements  nf  NFTB 
and  other  burecus  In  decisions  served  on  March  2" 
2003.  and  November  20.  2001   the  Board  renewed 
its  approval  of  the  bureau  agreements,  subjecl  to 
three  conditions  First,  the  bureaus  were  dire<:led  to 
propose  amendment  of  their  agreements  to  require 
bureau  members  to  give  the  truth-in-rates  notice 
described  in  those  decisions  when  they  list  rales  or 
otherwise  give  a  rate  quote  lliat  references  a 
collectively  set  rate.  Second,  the  bureaus  were 
directed  to  submit  the  range-of-discouni 
information  specified  in  the  decisions  Third, 
bureau  agreements  must  require  members  to  certif\' 
that  they  will  not  apply  a  loss-ot-discouni  pmvisum 
that  would  reinstate  the  collectively  set  rale  ,(-•  .i 
penalty  for  late  payment  NFTBs  proposed 
amendments  implement  these  conditions 


with  two  Other  bureaus,  the  Southern 
Motor  Carriers  Rate  Conference.  Inc. 
and  the  Rocky  Mountain  Motor  Tariff 
Bureau,  Inc 

The  Board  tentatively  ctmcludes  that 
the  amendments  are  minor  and  are 
(  onsistent  with  the  statutory 
requirements  of  49  U.S.C.  13703. 
Accordingly,  these  minor  amendments 
will  be  approved  if  no  adverse 
comments  are  timely  filed.  Because  the 
issues  involving  the  amendments 
required  b\  the  Board  in  (he  EC-MAC 
proceeding  have  been  fully  addressed  in 
that  proceeding,  the  Board  is  not 
seeking  comments  on  them  here. 

Bv  this  notice,  the  Board  is  giving  the 
public  an  opportunity  to  comment  on 
the  minor  changes  proposed  by  NFTB. 
An  original  and  10  copies  of  any 
comments,  referring  to  .STB  Section  5a 
.Application  No.  45  (Amendment  No. 
17),  must  be  sent  to:  Surface 
Transportation  Board.  1925  K  Street. 
NW..  Washington,  DC  2042,3-0t)01.  In 
addition,  one  copy  of  any  comments 
filed  w  ith  the  Board  must  also  be  served 
on  applicant's  representative:  David  ]. 
Sirgev.  North  .American  Transportation 
Council.  Int  .  P.O.  Box  548.  Buffalo.  NY 
14225-0548, 

NFTB  must  provide  a  copy  of  its 
applicatiim  on  request  to  members  of 
the  public,  A  copy  of  the  application,  as 
well  as  Board  decisions  and  notices, 
also  is  available  on  the  Board's  Web  site 
at  http.//\v\s^\■  stb.dot.gov. 

Comments  must  he  filed  with  the 
Surface  Transportation  Board  by 
November  17.  2003.  NFTB's  reply  to  any 
comments  is  due  by  December  1,  2003, 

For  more  information,  contact  [oseph 
H.  Dettmar.  (202)  565-1609.  [Assistance 
for  the  hearing  impaired  is  available 
tbrouoh  the  Feiieral  Information  Relay 
Service  (FIRS)    1-800-877-8339] 

n.'cidir'd:  ()(.lober9.  2003. 
B\  thf  Board  ('hairnian  Nober. 
V  ernon  .\.  Williams, 

St't  rfttir\- 

IFK  D(K    0:i--.;f.l,f2  Filed  l(i-l^i-():-t;  ft  4,t  am! 

BILLING  CODE  4915-00- P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34341] 

Wheeling  &  Lake  Erie  Railway 
Company — Acquisition  and  Operation 
Exemption— CSX  Transportation,  Inc. 

Bv  petition  filed  on  Augus*  1.  2003, 
Wheeling  iv  Lake  Erie  Railway  Company 
(W&Lli)  seeks  an  exemption  pursuant  to 
49  U.S.C:.  10502  from  the  prior  approval 
requirements  of  49  U.S.C.  10902  to 
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acquire  the  rail  freight  operating 
easement  of  CSX  Transportation,  Inc. 
(CSXT)  over  a  17.77-mile  rail  line 
between  approximately  milepost  15.93 
at  Canton,  OH,  and  approximately 
milepost  33.70  at  Krumroy,  OH  (the 
Canton  Line),  owned  by  Metro  Regional 
Transit  Authority  (METRO).  The 
petition  will  be  granted  subject  to 
employee  protective  conditions. 

Background 

The  Canton  Line  consists  of  two 
segments — the  Canton-Aultman 
segment,  which  extends  from 
approximately  milepost  15.93  at  Canton 
to  approximately  milepost  25.55  at 
Aultman,  OH,  and  the  Aultman- 
Krumroy  segment,  which  extends  from 
approximately  milepost  25.55  at 
Aultman  to  approximately  milepost 
33.70  at  Krumroy. 

In  1992,  W&LE,  a  Class  II  carrier, 
leased  from  CSXT  an  approximately 
10.25-mile  segment  extending  north 
from  Canton  to  Aultman. '  In  1997, 
CSXT  abandoned,  and  W&LE 
discontinued  service  over,  a  short 
segment  of  this  leased  line  in  Canton. ^ 
The  part  of  this  line  that  CSXT  retained 
constitutes  the  Canton-Aultman 
segment  involved  in  this  proceeding.  In 
1993.  CSXT  discontinued  service  over, 
but  did  not  abandon,  the  Aultman- 
Krumroy  segment.  ^  No  rail  freight 
service  of  any  kind  has  been  conducted 
on  this  segment  since  the 
discontinuance."  In  May  2000,  CSXT 
sold  to  METRO  the  assets  of  the  Canton 
Line  and  a  segment  of  rail  line 
extending  from  Knunroy  north  to 
Akron,  OH.'^  As  part  of  that  transaction, 


'  Also  in  that  transaction,  W&LE  purchased  from 
CSXT  an  approximately  12.26-mile  rail  line 
extending  south  from  Canton  to  Sandyville,  OH. 
See  Wheeling  &■  Lake  Erie  Railway  Company — 
Lease,  Purchase  and  Operation  Exemption — CSX 
Transportation.  Inc.,  Finance  Docket  No.  32083 
(ICC  served  Oct.  15,  1992). 

-'  See  CSX  Transportation,  Inc. — Abandonment 
Exemption— In  Stark  County,  OH,  STB  Docket  No. 
AB-55  (Sub-No.  535X)  (STB  served  Apr.  1,  1997). 
Following  the  abandonment  and  discontinuance  of 
this  short  segment,  W&LE  reached  the  current 
Canton-Aultman  segment  via  trackage  rights  over 
the  Reed  Runner  track  and  via  the  former  wye  track 
leased  from  CSXT  at  McKinley,  OH. 

^  See  CSX  Transportation,  Inc. — Abandonment 
Exemption — Summit  County,  OH,  Docket  No.  AB- 
55  (Sub-No.  447X)  (ICC  served  Jan.  12, 1993). 

'*  W&LE  states  that,  although  no  freight  service 
has  been  provided  on  this  segment  for  10  years,  the 
track  remains  in  place  and  is  expected  to  be  utilized 
for  the  operation  of  excursion  trains  and  commuter 
passenger  service  under  the  auspices  of  METRO. 

5  On  May  24,  2000,  METRO  filed  a  verified  notice 
of  exemption  for  authority  to  acquire  the  assets  of 
all  three  segments  from  CSXT.  It  simultaneously 
filed  a  motion  to  dismiss  the  notice  of  exemption 
on  jurisdictional  grounds.  On  Jime  23,  2000,  the 
Board  served  notice  of  METRO'S  notice  of 
exemption,  indicating  that  the  Board  would  address 
the  motion  to  dismiss  in  a  separate  decision.  See 


CSXT  retained  an  exclusive  rail  freight 
easement  over  all  three  segments, 
subject  to  W&LE's  pre-existing  lease  of 
the  Canton-Aultman  segment.  Also  as 
part  of  that  transaction,  CSXT  agreed  to 
transfer  its  freight  easement  over  the 
Canton  Line  to  METRO  or  its  designee. 

According  to  W&LE,  METRO 
designated  it  to  receive  the  rail  freight 
easement  over  the  Canton  Line  from 
CSXT.  Therefore,  pursuant  to  a  July  1, 
2003  Piu-chase  and  Sale  Agreement 
between  W&LE  and  CSXT,  W&LE 
proposes  to  acquire  CSXT's  rail  freight 
easement  over  the  Canton  Line.  Under 
the  agreement,  W&LE  will  continue  to 
provide  service  to  shippers  on  the 
Canton-Aultman  segment  in  the  same 
manner  that  it  does  today.  As  to  the 
Aultman-Krumroy  segment,  W&LE  will 
acquire  CSXT's  freight  operating  rights 
and  obligations  on  that  segment  in  its 
current,  discontinued  state,  and  will 
seek  further,  appropriate  Board 
authority  should  W&LE  wish  to 
reinstate  rail  freight  operations  thereon 
in  the  futvu-e. 

W&LE  currently  provides  rail  service 
on  the  Canton-Aultman  segment 
approximately  two  days  per  week.  No 
other  carrier  provides  rail  freight  service 
on  that  segment.  Approximately  four 
active  shippers  exist  on  the  segment, 
accounting  for  approximately  340 
carloads  per  year  of  kaolin  clay, 
synthetic  rubber,  lumber,  plastics,  and 
other  commodities. 

According  to  W&LE,  this  transaction 
will  not  change  existing  rail  freight 
operations  or  service.  W&LE  states  that 
it  will  simply  become  the  owner  rather 
than  the  lessee  of  the  freight  common 
carrier  interests  in  the  rail  line  on  which 
it  has  operated  since  1992,  thereby 
enhancing  effective  rail  management 
and  the  long-term  stability  of  its 
operations. s 

Discussion  and  Conclusions 

Under  49  U.S.C.  10502,  the  Board 
must  exempt  a  transaction  or  service 
from  regulation  upon  finding  that:  (1) 
Regulation  is  not  necessary  to  carry  out 
the  rail  transportation  policy  of  49 
U.S.C.  10101;  and  (2)  either  (a)  the 
transaction  or  service  is  of  limited 
scope,  or  (b)  regulation  is  not  needed  to 
protect  shippers  from  the  abuse  of 
market  power. 


Metro  Regional  Transit  Authority — Acquisition 
Exemption — CSX  Transportation,  Inc.,  STB  Finance 
Docket  No.  33838  (STB  served  June  23,  2000).  A 
separate  Board  decision  will  address  that  motion. 

^  In  a  prior  decision  in  this  proceeding,  the  Board 
granted  W&LE  a  waiver  of  the  60-day  labor  notice 
requirement  of  49  CFR  1121.4(h).  See  Wheeling  & 
Lake  Erie  Railway  Company — Acquisition  and 
Operation  Exemption— CSX  Transportation,  Inc., 
STB  Finance  Docket  No.  34341  (STB  served  Sept. 
2,  2003). 


An  exemption  from  the  prior  approval 
requirements  of  49  U.S.C.  10902  is 
warranted  under  the  standards  of  49 
U.S.C.  10502.  Detailed  scrutiny  of  this 
transaction  is  not  necessar\'  to  carry  out 
the  rail  transportation  policv.  An 
exemption  from  the  application  process 
will  minimize  the  need  for  Federal 
regulatory  control  |49  U.S.C.  10101(2)], 
foster  sound  economic  conditions  in 
transportation  [49  U.S.C.  10101(5)], 
reduce  regulatory  barriers  to  entr>'  into 
and  exit  from  the  rail  industry'  [49 
U.S.C.  10101(7)],  and  encourage 
efficient  management  of  railroads  (49 
U.S.C.  10101(9)].  Other  aspects  of  the 
rail  transportation  policy  will  not  be 
adversely  affected. 

Regulation  of  this  transaction  is  not 
needed  to  protect  shippers  from  the 
abuse  of  market  power.  W&LE  has  stated 
that  shippers  will  continue  to  have  the 
same  service  options  that  they  have 
now.  Indeed,  no  shipper  has  opposed 
the  transaction.  Nevertheless,  to  ensure 
that  shippers  are  informed  of  the 
Board's  actions  here,  W&LE  will  be 
required  to  serve  all  shippers  on  the  line 
with  a  copy  of  this  decision  within  5 
days  after  its  service  date  and  to  certif\' 
to  the  Board  that  it  has  done  so.  Given 
this  market  power  finding,  it  is  not 
necessary  to  determine  whether  the 
transaction  is  limited  in  scope. 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of 
employees.  Accordingly,  as  a  condition 
to  granting  this  exemption,  the 
employee  protective  conditions  set  forth 
in  Wisconsin  Central  Ltd. — Acquisition 
Exem.— Union  Pac.  RR,  2  S.T.B.  218 
(1997),  rev'd  in  part  sub  nom. 
Association  of  American  Railroads  v. 
Surface  Transp.  Bd,  162  F.3d  101  (DC 
Cir.  1998),  will  be  imposed. 

This  transaction  is  exempt  from 
environmental  reporting  requirements 
under  49  CFR  1105.6(c)  and  from 
historic  reporting  requirements  under 
49  CFR  1105.8(b). 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  Under  49  U.S.C.  iq502,  the  above- 
described  transaction  is  exempted  fi-om 
the  prior  approval  requirements  of  49 
U.S.C.  10902,  subject  to  the  employee 
protective  conditions  set  forth  in 
Wisconsin  Central  Ltd. — Acquisition 
Exem.— Union  Pac.  RR.  2  S.T.B.  218 
(1997),  rev'd  in  part  sub  nom. 
Association  of  American  Railroads  v. 
Surface  Transp.  Bd,  162  F.3d  101  (DC 
Cir.  1998). 
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2.  Within  5  days  of  service  of  this 
decision,  VV&LE  shall  serve  a  copy  of  the 
decision  on  all  shippers  on  the  line  and 
certify  to  the  Board  that  it  has  done  so 

3.  this  decision  will  be  published  in 
the  Federal  Register  on  October  16, 
2003, 

4.  The  exemption  will  become 
effective  on  November  9,  2003 

5.  Petitions  to  stay  must  be  filed  hv 
October  27.  2003  Petitions  to  reopen 
must  be  filed  bv  November  4,  2003 

Decided,  0<:tober  H.  liW  ^ 

Bv  the  Board.  C^hainndii  Nchfr 
Vernon  A.  Williams, 
SncrefdA 

|FR  Doi,,  U3-2hO,iH  hii^'d  U>-n-01    «  4')  dm 
BILUNG  COOe  4915-00-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Disciplinary  Appeals  Board  Panel 

AGENCY:  Department  of  Veterans  Affairs 
ACTION:  Notic:e  with  request  for 
comments. 


summary:  Section  203  of  the  Department 
of  Veterans  Affairs  Health  Care 
Personnel  Act  of  1991  (Pub   L   102^0). 
dated  Mav  7.  1991.  revised  th- 
disciplinarv  grievance  and  appeal 
procedures  for  emplovees  appointed 
under  38  I'  SC,  7401(1).  It  also  required 
the  periodic  designation  of  employees  of 
the  Department  who  are  qualified  to 
serve  on  Disciplinary  Appeals  Boards, 
These  emplovees  constitute  the 
Discaplinarv  Appeals  Board  panel  from 
which  Board  members  in  a  case  are 
ap[)ointe(i.  This  notice  announces  that 
the  roster  of  employees  on  the  panel  is 
available  for  review  and  comment, 
Emplovees.  emplovee  organizations, 
and  other  interested  parties  shall  be 
provided,  without  charge,  a  list  of  the 
names  of  emplovees  on  the  panel  upon 
request  and  mav  submit  comments 
concerning  the  suitabilitv  for  service  on 
the  panel  of  <inv  employee  whose  name 
Is  on  the  list, 

DATES:  Names  that  appear  on  the  panel 
mav  he  selected  to  serve  on  a  Board  or 
as  a  grievance  e.^aminer  after  November 
i;.  2()o,< 


ADDRESSES:  Requests  for  the  list  of 
names  of  employees  on  the  panel  and 
written  comments  may  be  directed  to: 
Secretary  of  Veterans  Affairs  {051E), 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue,  NW.,  Washington.  DC 
20420.  Requests  and  comments  may 
also  be  faxed  to  (202)  2>3-9776. 

FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  Baranek,  Employee  Relations 
Specialist  (05 lE),  Office  of  Human 
Resources  Management,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NVV..  Washington,  DC  20420.  Ms. 
Baranek  may  be  reached  at  (336)  631- 
5019. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  102-40  requires  that  the 
availability  of  the  roster  be  posted  in  the 
Federal  Register  periodically,  and  not 
less  than  annually. 

Dated:  October  8.  2003. 
Anthony  J.  Principi. 

Secretary-  of  Veterans  Affairs. 

|FR  Doc.  03-26253  Filed  10-15-03;  8:45  am] 
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DEPARTMErfT  OF  HOMELAND 
SECURITY 

Office  of  the  Secretary 

6  CFR  Part  25 

[USCG-2003-1542S] 

RtN1601-AA15 

Regulations  Implementing  the  Support 
Antl-terrorlsm  by  Fostering  Effective 
Technologies  Act  of  2002  (the  SAFETY 
Act) 

AGENCY:  Office  of  the  Secretary, 
Department  of  Homeland  Security. 
ACnON:  Interim  rule  with  request  for 
comments. 


SUMMARY:  This  interim  rule  implements 
Subtitle  G  of  Title  VIII  of  the  Homeland 
Security  Act  of  2002— the  Support  Anti- 
terrorism bv  Fostering  Effective 
Technologies  Act  of  2002  ('the  SAFETY 
Act"  or  "the  Act"),  which  provides 
critical  incentives  for  the  development 
and  deployment  of  anti -terrorism 
technologies  by  providing  liability 
protections  for  Sellers  of  'qualified  anti- 
terrorism technologies.  '  This  rule 
provides  the  application  process  by 
which  a  seller  will  apply  for  Uability 
protections  for  anti-terrorism 
technologies.  Its  purpose  is  to  facilitate 
and  promote  the  development  and 
deployment  of  anti -terrorism 
technologies  that  will  save  lives. 
DATES:  This  interim  rule  is  effective 
October  16,  2003.  Comments  and  related 
material  must  reach  the  Docket 
Management  Facility  on  or  before 
December  15.  2003.  Comments  sent  to 
the  Office  of  Management  and  Budget 
(0MB)  on  collection  of  information 
must  reach  0MB  on  or  before  December 
15. 2003 

ADDRESSES:  Because  the  Department  of 
Homeland  Security  does  not  yet  have 
electronic  docketing  capability,  for  the 
purposes  of  this  rule,  we  are  using  the 
Department  of  Transportation  Docket 
Management  System  for  the  U.S.  Coast 
Guard.  You  may  submit  comments 
identified  bv  Coast  Guard  docket 
number  USCG-2003-15425  to  the 
Docket  Management  Facility  at  the 
Department  of  Transportation.  To  avoid 
duplication,  please  use  only  one  of  the 
following  methods: 

(1)  Web  site:  http://dms.dot.gov. 

(2)  Mail:  Docket  Management  Facility, 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SVV.,  Washington,  DC 
20590-0001. 

(3)  Fax:  202^93-2251. 

(4)  Delivery:  Room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC. 


between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(5)  Federal  eRulemaking  portal:  http:/ 
/ivvi'w. regulations. gov. 

You  must  also  mail  comments  on 
collection  of  information  to  the  Office  of 
Information  and  Regulaton,'  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Washington,  DC 
20503.  ATTN:  Desk  Officer.  Department 
of  Homeland  Security. 

Comments  and  materials  received 
from  the  public,  as  well  as  documents 
mentioned  in  this  preamble  as  being 
available  in  the  docket,  are  part  of 
docket  USCG-2003-15425  and  are 
available  for  inspection  or  copying  from 
the  Docket  Management  Facility,  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street,  SW., 
Washington.  DC.  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  Internet  at  http:// 
dms.dot.gov  You  may  also  access  the 
Federal  eRulemaking  Portal  at  http:// 
i\'W}^. regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  interim  rule, 
call  Wendy  Howe.  Directorate  of 
Science  and  Technology.  Department  of 
Homeland  Security,  telephone  202- 
772-9887.  If  you  have  questions  on 
viewing  or  submitting  material  to  the 
docket,  call  Dorothy  Beard,  Chief. 
Dockets.  Department  of  Transportation, 
telephone  202-366-5149. 
SUPPLEMENTARY  INFORMATION: 

Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  materials.  All 
comments  received  will  be  posted, 
without  change,  to  http://dms.dot.gov 
and  will  include  any  personal 
information  you  have  provided. 

Submitting  comments:  If  you  submit  a 
comment,  please  include  your  name  and 
address,  identifv  the  docket  number  for 
this  rulemaking  (USCG-2003-15425). 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  electronic 
means,  mail,  fax,  or  deliverv'  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  vour  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  deliverv',  submit  them  in  an 
unbound  format,  no  larger  than  8'/j  by 
1 1  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 


mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  rule  in  view  of  them. 

Viewing  comments  and  document:  To 
view  comments,  as  well  as  documents 
mentioned  in  this  preamble  as  being 
available  in  the  docket,  go  to  http:// 
dms.dot.gov  at  any  time  and  conduct  a 
simple  search  using  the  docket  number. 
You  may  also  visit  the  Docket 
Management  Facility  in  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street.  SW..  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Privacy  Act:  Anyone  can  search  the 
electronic  form  of  all  conunents 
received  in  the  docket  by  the  name  of 
the  individual  submitting  the  comment 
(or  signing  the  conunent.  if  submitted 
on  behalf  of  an  association,  business, 
labor  union,  etc.). 

Regulatory  History 

On  July  11,  2003.  we  published  a 
notice  of  proposed  rulemaking  entitled 
"Regulations  Implementing  the  Support 
Anti-Terrorism  by  Fostering  Effective 
Technologies  Act  of  2002  (the  SAFETY 
Act)"  in  the  Federal  Register  (68  FR 
41420).  No  public  hearing  was 
requested  and  none  was  held.  A.s  stated 
in  the  notice  of  proposed  rulemaking, 
we  intended  to  implement  this  interim 
rule  as  soon  as  possible.  The 
Department  of  Homeland  Security 
(Department)  finds  that  the  need  to 
foster  anti-terrorism  technology  by 
instituting  liability  protection  measures, 
as  soon  as  practicable,  furnishes  good 
cause  for  this  interim  rule  to  take  effect 
immediately  under  both  the 
Administrative  Procedure  Act.  5  U.S.C. 
552(d)(3).  and  section  808  of  the 
Congressional  Review  Act.  The 
Department  believes  the  current 
development  of  anti-terrorism 
technologies  has  been  slowed  due  to  the 
potential  liability  risks  associated  with 
their  development  and  eventual 
deployment.  In  a  fully  functioning 
insurance  market,  technology 
developers  would  be  able  to  insure 
themselves  against  excessive  liability 
risk;  however,  the  terrorism  risk 
insurance  market  appears  to  be  in 
disequilibrium.  The  attacks  of 
September  1 1  fundamentally  changed 
the  landscape  of  terrorism  insurance. 
Congress,  in  its  statement  of  findings 
and  purpose  in  the  Terrorism  Risk 
Insm-ance  Act  of  2002  ("TRL\"). 
concluded  that  temporar>'  financial 
assistance  in  the  insurance  market  is 
needed  to  "allow  for  a  transitional 
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period  for  the  private  markets  to 
stabilize,  resume  pricing  of  such 
insurance,  and  build  capacity  to  absorb 
any  future  losses  *   *   *."  TRIA 
§  101(b)(2). 

The  United  States  remains  at  risk  to 
terrorist  attacks.  It  is  in  the  public's 
interest  tc  have  this  interim  rule 
effective  immediately  because  its  aim  is 
to  foster  the  development  and 
deployment  of  anti-terrorism 
technologies.  Additionally,  this  interim 
rule  will  clarify  to  the  greatest  extent 
possible  the  application  of  the  liability 
protections  created  by  the  SAFETY  Act, 
thus  providing  an  instant  incentive  for 
prospective  applicants  to  apply  for  its 
protections  and  for  others  to  begin 
exploring  new  measures  that  will 
prevent  or  reduce  acts  of  terrorism.  The 
interim  rule  will  also  provide  the 
Department  with  sufficient  program 
flexibility  to  address  the  specific 
circumstances  of  each  particular  request 
for  SAFETY  Act  coverage.  The 
application  process  is  interactive.  Those 
persons  availing  themselves  of  the 
protections  afforded  in  this  interim  mle 
will  also  be  interacting  with  the 
Department  in  the  application  process. 
Furthermore,  the  Department  will 
continue  to  consider  comments  on  this 
interim  rule.  Since  the  use  of  the 
liability  protections  afforded  in  this 
interim  rulemaking  is  volimtary,  there 
are  no  mandatory  costs  or  burdens 
associated  with  the  immediate 
implementation  of  this  rule. 

By  having  these  provisions  in  place, 
the  Department  may  begin  processing 
applications  for  the  liability  protections 
and  thus  provide  qualified  Sellers  of 
anti-terrorism  technologies  valuable 
incentives  to  develop  and  sell  such 
technologies,  as  well  as  incentives  for 
others  to  deploy  such  technologies.  The 
purpose  of  those  technologies  is  to 
detect,  deter,  mitigate,  or  assist  in  the 
recovery  from  a  catastrophic  act  of 
terrorism.  Thus,  the  Department  finds 
that  it  is  not  only  impracticable  to  delay 
an  effective  date  of  implementation,  but 
it  is  also  in  the  public's  interest  to  make 
the  interim  rule  effective  upon 
publication  in  the  Federal  Register. 

As  previously  mentioned  in  the 
proposed  rule,  the  Department  does  not 
intend  to  resolve  every  conceivable 
programmatic  issue  through  this  interim 
rule.  Instead,  this  interim  rule  sets  out 
a  basic  set  of  regulations  that 
implements  the  SAFETY  Act  program. 
The  Department  will  continue  to 
consider  public  comments  and 
determine  whether  possible 
supplemental  regulations  are  needed  as 
we  gain  experience  with  implementing 
the  Act. 


Discussion  of  Comments  and  Changes 

The  Department  received  43  different 
sets  of  comments  on  the  proposed  rule 
during  the  comment  period.  Two 
additional  sets  of  comments  were 
received  on  August  12,  2003,  the  day 
after  the  comment  period  ended,  but  in 
view  of  the  relatively  brief  comment 
period  (30  days),  the  Department  has 
decided  to  accept  those  comments  as 
well.  The  Department  has  considered  all 
of  the  aforementioned  45  sets  of 
comments,  and  summaries  of  the 
comments  and  the  Department's 
responses  follow. 

Applicability  and  Use  of  Standards 

The  Department  received  a  total  of  24 
comments  relating  to  references  to 
standards  in  the  proposed  rule.  A 
change  in  the  term  "safety  and 
effectiveness  standards,"  used  in 
Section  25.3(c)  of  the  proposed  rule,  to 
the  industry  accepted  term  "technical 
standards,"  was  suggested  and  has  been 
implemented  in  Section  25.3(c)  of  the 
interim  rule.  A  number  of  comments 
were  made  regarding  the  use  of 
voluntary  consensus  techniccil  standards 
and  the  advisability  of  ensuring  that  the 
Department  provide  for  stakeholder 
participation  in  any  standard 
development  activities.  The  Department 
recognizes  the  advisability  of  such 
participation  and  has  instituted  a 
comprehensive  program  based  on  using 
the  voluntary  consensus  process  for  the 
majority  of  its  standard  development 
activities.  This  process  is  designed  to 
involve  users,  manufacturers,  and 
private  and  public  sector  technical 
communities  in  all  phases  of  standard 
development.  The  American  National 
Standards  Institute,  numerous 
Standards  Development  Organizations, 
and  the  National  Institute  for  Standards 
and  Technology  already  have  been 
actively  involved  in  assisting  the 
Department  in  accomplishing  its 
standard  development  goals.  Although 
the  Department  is  vested  with  the 
authority  to  promulgate  regulatory 
standards,  the  circumstances  under 
which  Department  regulations 
governing  anti-terrorism  technologies 
are  likely  to  be  required  are  unusual. 
Therefore,  the  Department  does  not 
believe  that  there  is  a  need  for  specific 
language  about  rulemaking  with  respect 
to  standards. 

One  comment  suggested  postponing 
standard  setting  activities  for  two  years 
in  order  to  allow  the  market  to  stabilize. 
Other  comments  indicated  a  concern 
regarding  possible  prejudice  against 
technologies  that  were  not  governed  by 
formally  accepted  standards.  The 
Department  believes,  however,  that 


because  of  the  rapidly  evolving  threat 
environment  and  the  lack  of  basic 
standards  for  many  classes  of 
technologies,  it  is  not  in  the  best  interest 
of  the  nation — and  particularly  of  the 
emergency  response  communitv — to 
delay  standard  development  activities. 
The  Department  also  understands, 
however,  that  there  is  a  continuing  need 
for  flexibility  in  the  technical  evaluation 
criteria  under  the  SAFETY  Act,  and 
accordingly  the  Department  will  apply 
standards  in  SAFETY  Act  evaluations 
only  to  the  extent  that  they  are 
applicable  to  a  particular  technology 
and  the  circumstances  of  its  proposed 
deployment.  For  those  technologies 
without  applicable  standards  (or  with 
incomplete  standards),  additional 
methods  of  evaluation  will  be  used, 
such  as  best  practices,  existing 
laboratory  or  field  testing,  etc.  It  will  be 
highly  desirable  to  use  test  information, 
where  appropriate,  from  independent, 
accredited  laboratories.  The  Department 
has  also  initiated  a  program  to  establish 
a  network  of  certified  labs  that  should 
address  this  need. 

It  will  be  important  for  SAFETY  Act 
applicants  to  identify  applicable 
standards  that  are  appropriate  to  the 
specific  operating  environment  and 
threat  conditions  for  any  potential  anti- 
terrorism technology'.  The  degree  to 
which  a  proposed  technology  meets 
applicable  standards  will  certainly  be 
used  to  inform  the  technical  evaluation 
process.  However,  technical 
effectiveness  is  only  one  facet  of  the 
criteria  for  issuance  of  a  Designation  or 
a  Certification.  Therefore,  prior  approval 
or  certification  by  a  United  States 
Government  agency  (such  as  the  Food 
and  Drug  Administration)  will  not  be 
sufficient  to  form  the  basis  for  a 
SAFETY  Act  Designation  or 
Certification  per  se,  although  such 
approval  or  certification  might 
constitute  relevant  evidence  of  utility, 
effectiveness,  or  safety,  and  of  course 
prior  use  of  a  technology  by  the  United 
States  Government  is  expressly  relevant 
to  the  first  criterion  in  Section  862(b)(1) 
of  the  SAFETY  Act  and  the 
corresponding  provision  of  the  interim 
rule  (§  25.3(b)(1)). 

Section  25.3(c)  of  the  proposed  rule 
stated  that  the  Department  will  make 
available  standards  that  are  developed 
for  anti-terrorism  technologies.  This 
service  will  apply  only  to  potential 
regulatory  criteria  established  by  the 
Department.  As  noted  by  several 
commenters,  many  voluntary  consensus 
technical  standards  are  developed  and 
owned  by  private  sector  entities.  Where 
voluntary  consensus  standards  are 
identified  by  the  Department  as  being 
applicable  to  anti-terrorism 
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technologies,  a  summary  of  such 
standards  may  be  published,  along  with 
a  link  to  the  appropriate  site  for  the 
applicant  to  obtain  or  purchase  the 
required  or  suggested  standard.  In 
preparing  applications  for  SAFETY  Art 
protections,  however,  applicants  are 
encouraged  not  to  limit  themselves  to 
standards  previously  promulgated  or 
recognized  by  the  Department,  but 
rather  to  consider  and  reference  any 
consensus  technical  standards  that  they 
believe  to  be  applicable  to  technology. 

Several  standards  development 
organizations  suggested  that  voluntary 
consensus  standards  themselves  be 
designated  as  qualified  anti-terrorism 
technologies  under  the  SAFETY  Act. 
Although  the  Department  believes  it  is 
unlikely  that  standards  themselves  will 
qualif\'  for  a  Designation  because  it  is 
unlikely  that  a  standard  will  fall  within 
the  definition  of  'qualified  anti- 
terrorism technology"  in  the  Act.  the 
Department  will  fully  evaluate  all 
applications  for  SAFETY  Act 
protections  received  from  Sellers  of 
standards. 

Scope  of  Required  Insurance  Coverage 

Thirteen  comments  expressed 
concerns  or  confusion  regarding  the 
scope  of  required  insurance  coverage. 
Some  commenters  expressed 
uncertainty  regarding  the  definition  of 
the  term  "Seller."  the  issue  of  who  may 
be  a  defendant  in  the  Federal  cause  of 
action  prescribed  in  the  SAFETY  Act. 
and  the  nature  of  protection  from 
liability  afforded  to  entities  other  than 
the  "Seller"  in  the  manufacturing  and 
distribution  chains  of  the  technology.  In 
response,  the  Department  has  revised 
the  definition  of  'Seller"  in  Section  25.9 
of  the  interim  rule  in  order  to  clarify 
that  the  "Seller"  is  the  actual  recipient 
of  the  Designation  for  a  qualified  anti- 
terrorism technology.  The  Department 
has  also  revised  Section  25.4(a)  of  the 
interim  rule  to  clarif\-  that  only  the 
Seller  is  required  to  obtain  the  required 
liability  insurance  coverage. 

Concern  was  expressed  regarding  the 
availability  of  insurance  covering  all  of 
the  parties  specified  in  Section  864(a)(3) 
of  the  SAFETY  Act  and  the 
corresponding  provision  in  the  interim 
rule  (§  25.4(c)).  First,  under  the 
interpretation  of  Section  863  of  the  Act 
expressed  by  the  Department  in  the 
preamble  of  the  interim  rule,  (1)  there  is 
one  exclusive  Federal  cause  of  action  for 
claims  relating  to  the  deployment  of  a 
qualified  anti-terrorism  technology  with 
respect  to  an  act  of  terrorism,  and  (2) 
such  cause  of  action  may  be  brought 
only  against  the  Seller,  and  only  for 
injuries  proximately  caused  by  the 
Seller.  Therefore,  although  other 


persons  and  entities  mu.st  be  covered  by 
the  required  insurance  coverage,  the 
actuarial  analyses  of  the  insurance 
industry  should  focus  mainly,  if  net 
exclusivelv,  on  the  Seller's  potential 
liabilitv.  which  should  facilitate  the 
issuance  of  msurance  policies. 
Moreover,  in  this  context,  the  provisions 
of  Section  864(a)(2)  of  the  Act  and  the 
corresponding  provision  of  the  interim 
rule  (§  25.4(b)).  which  limit  the  required 
insurance  to  no  more  than  the 
maximum  amount  reasonably  available 
from  private  sources  on  the  world 
market  at  prices  and  terms  that  will  not 
unreasonably  distort  the  sales  price  of 
Seller's  anti-terrorism  technologies 
(which  the  Department  intends  to 
interpret  with  regard  to  the  effect  of  the 
insurance  requirement  on  the  price  of 
the  technology  and  ultimately  on  the 
demand  for  and  deplovment  of  the 
technology  for  anti-terrorism  purposes), 
should  be  emphasized.  It  should  al.so  be 
noted  that  the  Department  has  revised 
Section  25.4(a)  of  the  interim  rule  to 
provide  specifically  for  the  possibility  of 
self-insurance  if  the  Under  Secretary 
determine.-:  that  insurance  in 
appropriate  amounts  or  of  appropriate 
types  is  not  available  for  a  particular 
technologv  from  third-party  insurance 
carriers. 

Term.  Expiration,  and  Termination  of 
Designation 

Twentv-four  comments  were  made 
suggesting  that  SAFETY  Act 
Designations  either  should  not  expire  or 
should  have  a  longer  duration  (10-20 
years)  than  provided  for  in  the  proposed 
rule  (five  to  eight  years).  In  response, 
the  Department  notes  that  qualification 
for  a  SAFETY  Act  Designation  depends 
on  a  combinatiofi  of  the  ability  of  the 
technologv  to  be  effective  in  a  specific 
threat  environment,  the  nature  and  cost 
of  available  insurance,  and  other  factors, 
all  of  which  are  subject  to  rapid  and 
unpredictable  change.  At  the  same  time, 
the  Department  is  very  cognizant  of  the 
need  for  a  guaranteed  period  of 
protection  for  successful  SAFETY  Act 
applicants  in  order  to  achieve  the  main 
goal  of  the  Act,  which  is  to  facilitate  the 
commercialization  of  needed  anti- 
terrorism technologies.  The  Department 
believes  that  mandatory  reconsideration 
of  Designations  after  five  to  eight  years 
provides  a  fair  balancing  of  public  and 
private  interests. 

Several  comments  suggested  that 
SAFETY  Act  protections  should  have 
retroactive  effect.  There  are  two 
different  senses  of  retroactivity  that 
must  be  addressed.  The  first  sense 
relates  to  the  deployment  of  a 
technology.  The  Department  believes 
that  it  would  be  inappropriate  to  apply 


SAFETY  Act  protections  retroactively  to 
deployments  of  a  qualified  anti- 
terrorism technology  that  occurred  prior 
to  the  effective  date  of  the  Designation 
issued  for  such  technology.  The  reasons 
are  (1)  there  is  no  explicit  authority  to 
issue  retroactive  protections  under  the 
SAFETY  Act.  (2)  a  Designation  with 
such  retroactive  effect  would  be 
potentially  unlawful  if  it  extinguishes 
an  already  accrued  cause  of  action.  (3) 
retroactive  designation  is  not  necessary 
to  achieve,  and  does  not  further,  the 
goals  of  the  Act,  and  (4)  there  is  no 
equitable  method  for  determining  the 
retroactivity  of  particular  Designations. 
The  Department  believes  that  SAFETY 
Act  protections  should  apply  only  to 
deployments  of  a  qualified  anti- 
terrorism technology  that  occur  on  or 
after  the  effective  date  of  the 
Designation  issued  for  such  technology. 

The  second  sense  of  retroactivity 
relates  to  the  date  of  the  sale  of  the 
qualified  anti-terrorism  technology  by 
the  Seller  The  Department  recognizes 
that,  in  some  cases,  technologies  that 
qualify  for  SAFETY  Act  protections  will 
have  been  sold  by  the  Seller  prior  to  the 
effective  date  of  such  protections.  The 
Department  believes  that  the  date  on 
which  a  technology  was  sold  by  a  Seller, 
per  se,  is  not  necessarily  relevant  to  the 
applicability  of  SAFETY  Act  protections 
to  a  deployment  of  the  technology  in 
defense  against,  response  to.  or  recovery 
from  an  act  of  terrorism,  provided  that 
the  technology  is  within  the  scope  of  a 
Designation  and  was  originally  sold  by 
the  Seller  to  which  the  Designation  is 
issued.  In  other  words,  it  might  be 
appropriate  for  SAFETY  Act  protections 
to  be  applicable  to  any  deployment  of  a 
qualified  anti-terrorism  technology  that 
occurs  on  or  after  the  effective  date  of 
the  Designation  issued  for  such 
technology  even  if  such  technology  was 
originally  sold  by  the  Seller  before  the 
effective  date  of  such  Designation.  The 
Department  believes  that  any  other 
interpretation  would  lead  to  anomalous 
and  inequitable  results.  Therefore, 
provisions  have  been  added  to  Sections 
25.3(f).  25.4(f).  25.6(b).  and  25.7(g)  of 
the  interim  rule  to  clarif>'  this  issue,  and 
in  particular  to  require  the  Under 
Secretary  to  specify  in  each  Designation 
and  Certification  the  earliest  date  of  the 
sale  of  the  technology  to  which  the 
protections  will  apply. 

The  Department  notes  that  many 
qualified  anti-terrorism  technologies 
might  be  designed  for  continuous 
"deployment"  (e.g..  sensors).  The  fact 
that  a  qualified  anti -terrorism 
technology  was  sold  and  "deployed" 
prior  to  the  effective  date  of  an 
applicable  Designation  or  Certification, 
or  is.  in  a  sense,  continuously 
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"deployed,"  should  not  prevent  ^uch 
protections  from  applying  to  any 
deployment  of  such  technology  that 
occurs  on  or  after  the  effective  date  of 
the  applicable  Designation  or 
Certification  in  defense  against, 
response  to,  or  recovery  from  any  act  of 
terrorism. 

Termination  of  a  Designation  Resulting 
From  Significant  Modification 

Several  comments  expressed  concern 
regarding  Section  25.5(i)  of  the 
proposed  rule,  which  provided  for 
automatic  termination  if  a  designated 
technology  is  significantly  modified  or 
changed  as  defined  in  that  provision. 
The  concern  was  essentially  that  the 
standard  for  termination  is  too  vague, 
although  at  least  one  commenter 
opposed  automatic  termination  for  any 
reason. 

It  is  vital  that  the  Department  be  able 
to  ensure  that  technologies  for  which 
protections  are  granted  are  not  changed 
in  a  way  that  will  significantly  affect 
their  safety  or  effectiveness.  The 
Department  does  not  have  the  ability  to 
monitor  every  change  to  a  designated 
technology,  however,  and  therefore  the 
interim  rule  must  place  the  burden  on 
Sellers  to  submit  proposed  changes  to 
the  Department  so  that  they  may  be 
projperly  evaluated. 

Tnat  said,  the  Department  agrees  with 
one  of  the  comments  that  suggested  that 
only  changes  that  significantly  reduce 
the  safety  or  effectiveness  of  the 
technology  should  be  subject  to 
automatic  termination,  and  Section 
25.5(i)  of  the  interim  rule  has  been 
revised  accordingly.  In  addition,  that 
Section  has  been  revised  to  authorize 
the  Under  Secretary,  in  lieu  of  issuing 
a  modified  Designation,  to  issue  a 
certificate  to  a  Seller  that  certifies  that 
a  proposed  change  or  modification  to  a 
technology  does  not  significantly  reduce 
its  safety  or  effectiveness  and  reaffirms 
the  applicability  of  the  existing 
Designation  to  the  technology.  That 
option  should  enable  the  Under 
Secretary  to  respond  swiftly  to 
submissions  of  relatively  minor 
changes.  The  Department  strongly 
encourages  holders  of  Designations  to 
submit  to  the  Under  Secretary  any 
proposed  modifications  or  changes  that 
could  significantly  reduce  the  safety  or 
effectiveness  of  the  designated 
technology. 

One  commenter  wondered  how  the 
Department  will  evaluate  a  proposed 
change  in  advance  when  the  factors  to 
be  evaluated  would  seem  to  require 
actual  "implementation"  of  the  change. 
The  Department  is  confident  that  Sellers 
will  have  effective  methods  to  evaluate 
the  safety  and  effectiveness  of  changes 


to  their  technologies  prior  to  actual 
commercialization,  and  the  Department 
will  take  advantage  of  those  same 
methods  in  its  evaluation. 

Confidentiality  of  Information 

Seventeen  commenters  indicated  a 
concern  regarding  the  Department's 
ability  to  protect  the  confidentiality  of 
information  that  is  provided  in  an 
application.  In  particular,  there  is 
apprehension  that  the  Freedom  of 
Information  Act  (FOIA)  protections 
might  be  inadequate  to  guarantee 
nondisclosiu«  of  an  applicant's  trade 
secrets  or  confidential  business 
information.  It  was  suggested  that 
explicit  protections  similar  to  those 
available  for  soiuce  selection  or 
procurement  information  imder  FAR 
section  3,  or  a  declaration  that  all 
financial  information  provided  is 
deemed  voluntary,  or  both,  be  included 
in  the  interim  rule. 

The  Department  is  committed  to  the 
protection  of  applicants'  proprietary 
information  to  the  fullest  extent 
required  or  permitted  by  law.  Although 
the  interim  rule  does  not  establish  any 
new  special  protections  (such  as  those 
in  section  3  of  the  FAR),  there  are 
multiple  protections  available  for 
apphcants'  sensitive  information.  Those 
protections  include  the  Trade  Secrets 
Act  (18  U.S.C.  1905),  Exemption  1 
("national  security")  of  FOIA,  and 
Exemption  4  ("privileged  or 
confidential  information")  of  FOIA.  In 
particular.  Federal  employees  are 
subject  to  criminal  penalties  for 
unauthorized  disclosiu-e  of  information 
qualifying  under  Exemption  4  of  FOIA. 
All  contractors  or  other  agents  of  the 
Secretary  will  be  required  to  enter  into 
nondisclosure  agreements,  and  each 
will  be  examined  on  an  Application-by- 
Application  basis  for  potential  conflicts 
of  interest,  before  being  granted  access 
to  any  confidential  information 
provided  by  applicants. 

Services  as  Distinguished  From 
Products 

Fourteen  comments  expressed 
concerns  that  the  language  in  the 
proposed  rule  did  not  make  clear  how 
certain  provisions  of  the  SAFETY  Act 
will  apply  to  services,  as  opposed  to 
physical  products.  The  Department 
recognizes  that  the  Act  applies  equally 
to  product-based  technologies  and 
service-based  technologies. 

The  Department  will  evaluate  services 
and  products  using  the  same  seven  non- 
exclusive criteria  set  forth  in  Section 
862(b)  and  the  corresponding  provision 
in  the  interim  rule  (§  25.3(b)),  as 
required  by  the  Act.  These  criteria 
include  "demonstrated  substantial 


utility  and  effectiveness"  and  "studies 
*  *   *  to  assess  the  capability  of  the 
technology  to  substantially  reduce  risks 
of  harm."  Similarly,  qualified  Sellers  of 
service-based  technologies  must  satisfy 
the  same  post-Designation  obligations  as 
Sellers  of  products.  These  obligations 
include  reporting  insurance  status, 
notifying  the  Secretary  of  any  transfer  or 
licensing  of  the  designated  technology, 
and  applying  for  modification  of  a 
Designation  prior  to  making  any 
significant  change  to  the  designated 
technology.  Appropriate  revisions  have 
been  made  to  Section  25.5(i)  and  other 
provisions  of  the  interim  rule  to  clarify 
their  applicabiUty  to  services. 

Transfer  or  licensing  of  Designations 
for  products  and,  in  particular,  services 
may  not  be  appropriate,  since  the 
identity  and  established  expertise  of  the 
Seller  is  often  be  an  integral  basis  for  a 
Designation.  That  issue  will  be 
addressed  in  appropriate  cases  in 
individual  Designations,  as  provided  in 
Section  25.3(f)  of  the  interim  rule. 

Determining  the  Required  Amount  of 
Insurance 

A  number  of  commenters  discussed 
the  potential  difficulty  of  determining 
the  amounts  of  insurance  that  must  be 
carried  to  satisfy  claims  arising  out  of, 
relating  to,  or  resulting  from  an  act  of 
terrorism  with  respect  to  which 
qualified  anti-terrorism  technologies 
have  been  deployed.  Issues  revolve 
around  concern  that  most  liability 
insvu"ance  is  not  purchased  product-by- 
product, so  that  it  might  be  difficult  to 
estimate  the  "price  distortion"  caused 
by  needing  to  insure  a  proposed  new 
product  or  service.  It  was  also  suggested 
that  there  is  a  circular  dependency 
between  insurance  costs  and 
Designation:  i.e.,  the  cost  of  insurance 
depends  on  the  liability  exposure, 
which  depends  on  the  content  of  the 
Designation  (if  any),  which  in  turn 
depends  on  the  cost  of  insurance.  There 
was  also  concern  expressed  that 
insurance  is  not  available  at  any  price 
for  certain  technologies. 

The  Department  is  aware  of  the 
difficulties  involved  in  quantifying  the 
price  impact  of  insuring  (or  self- 
insuring)  against  the  specific  potential 
liabilities  addressed  by  the  Act.  The 
Department  will  rely  on  expert  opinion 
and  analysis  in  this  area,  as  it  will  with 
technical  determinations  of  safety  and 
effectiveness.  The  Department  will 
address  the  potential  circularity  issue  by 
evaluating  the  need  for  SAFETY  Act 
protections  assuming  the  non-existence 
of  such  protections,  and  then  setting  the 
required  amount  of  insurance  by  taking 
into  account  all  relevant  factors, 
including  the  cost  and  availability  of 
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insurance  coverage  at  different  liability 
limitation  levels. 

Regarding  potential  unavailability  of 
insurance  for  certain  technologies,  the 
Department  notes  that  the  granting  of  a 
Designation  may  render  a  previously 
uninsurable  technology  insurable 
through  reduction  of  liability  exposure. 
Where  necessary  to  address 
unavailability  of  insurance,  however. 
Designations'may  be  granted  that  permit 
the  insurance  requirement  to  be 
satisfied  by  self-insurance  up  to  a 
specified  hmit  of  liability  A  new 
Section  25.4(f)  and  other  provisions 
have  been  inserted  in  the  interim  rule  tn 
address  this  issue,  as  well  as  the 
continuing  applicability  of  SAFETY  Act 
protections  after  the  expiration  or 
termination  of  a  Designation  (which  had 
been  addressed  in  the  proposed  rule 
only  in  the  preamble). 

Clarification  of  Government  Contractor 
Defense  iGCOi 

The  precise  nature  and  consequences 
of  the  GCD  as  applied  by  the  Act  were 
considered  by  14  commenters  to  be 
unclear  in  the  proposed  rule.  In 
particular,  the  interaction  between  the 
scope  of  the  judicidlly  derived  GCD  and 
the  scope  of  the  presumption  defined  in 
the  Act  was  believed  to  be  unclear. 

As  defmed  in  the  Act.  the  rebuttable 
presumption  of  the  applicability  of  the 
GCD  is  dcxorded  to  anv  Seller  who  (1) 
has  received  Certification  as  described 
in  Section  863(d).  and  (2)  is  the 
defendant  in  the  Federal  cause  of  action 
arising  in  Section  86.Ma).  Pursuant  to 
Sec;tion  863(d)(1).  the  presumption  may 
only  be  overcome  by  evidence  showing 
that  the  Seller  acted  fraudulently  or 
with  willful  misconduct  in  submitting 
information  during  the  SAFETY  Act 
application  process. 

The  view  of  the  Department  is  that  the 
GCD  protections  afforded  by  the 
SAFETY  Act  to  recipients  of 
Certifications  are  similar  to  those 
affirmed  by  the  courts  in  Boyle  v.  United 
Technologies  and  its  progeny  as  of  the 
date  of  the  enactment  of  the  SAFETY 
Act.  In  applying  those  protections,  the 
Department  believes  that  Congress 
intended  that,  for  purposes  of  applying 
the  GCD.  courts  presume  that  all  of  the 
legal  and  factual  requirements  for 
establishment  of  the  GCD  by  a 
government  contractor  are  met  by  the 
existence  of  an  applicable  SAFETY  Act 
Certification. 

The  Department  has  added  a  new 
paragraph  to  Section  25.6  of  the  interim 
rule  that  corresponds  to  Section 
863(d)(1)  of  the  Act.  Such  new- 
paragraph  makes  it  clear  that  the 
presumption  of  the  GCD  will  continue 
to  apply  in  perpetuity  to  all 


deployments  of  technologies  that 
receive  a  Certification,  provided  that  the 
sale  of  the  technology  was 
consummated  by  the  Seller  prior  to  the 
expiration  or  termination  of  the 
applicable  Certification. 

Relationship  of  the  SAFETY  Act  and 
Indemnification  Under  Public  Law  85- 
804 

Thirteen  comments  related  to  the 
relationship  between  SAFETY  Act 
protections  and  indemnification  under 
Public  Law  85-804.  The  Department 
believes,  however,  that  the  language 
contained  in  part  8  of  the  -Special 
Issues"  section  of  the  preamble  of  the 
interim  rule  adequately  explains  such 
relationship,  and  makes  it  clear  that 
eligibility  for  a  SAFETY  Act  Designation 
does  not  preclude  the  granting  of 
indemnification  under  Public  Law  85- 
804. 

Detailed  Specification  of  the  Seller. 
Technology,  and  Scope  of  a  Designation 

Twenty  comments  focused  on  the 
detailed  specification  of  the  Seller, 
technology,  and  scope  of  a  Designation. 
Commenters  suggested  that  there  are 
advantages  to  the  public,  to  industry, 
and  to  the  application  evaluation 
process  in  designating  entire  classes  of 
technology,  rather  than  designating  each 
Seller  of  a  technnlogv  individually. 

The  Department  seeks  to  balance  the 
need  for  rapid  deployment  of  anti- 
terrorism technologies  with  the  need  for 
careful  evaluation  of  each  technology 
and  the  need  to  avoid  uncertainty  in  the 
marketplace  concerning  which  specific 
product  or  service  deployments  are 
protected  by  Designation.  In  general. 
Designations  will  be  restricted  in  scope 
to  a  particular  Seller,  a  specific  product 
or  service,  and  delineated  tvpes  of 
deployment  or  appli(  ation.  This 
approach  addresses  the  comment  that  it 
is  beneficial  to  the  public  to  be  able  to 
learn  precisely  whu  h  Sellers  and  which 
of  their  products/services  have  been 
designated,  and  for  what  scope  oi 
deployment.  At  some  in  the  near  future, 
as  relevant  standards  are  adopted  and 
the  body  oi  •substantially  equivalent" 
technologies  increases,  the  Department 
will  revisit  the  advisability  of  awarding 
broader  Designations  ( 'Block 
Designations")  to  classes  of  technology. 

Definition  iif'Act  of  Terrorism" 

Ten  comments  indicated  a  belief  that 
the  definition  of  "act  of  terrorism"  in 
Section  865(2)  of  the  Act  (and  in  Section 
25.9  of  the  interim  rule)  is  ambiguous. 
One  suggested  that  the  definition 
coincide  with  other  federal  definitions 
of  "terrorism,"  such  as  the  definition  in 
22  U.S.C.  2656f(d)(2).  The  Department 


notes  that  the  definition  of  "act  of 
terrorism"  was  prescribed  by  Congress 
in  the  SAFEIT  Act.  The  Department 
believes  that  the  definition  in  the  Act 
provides  an  appropriate  degree  of 
flexibility  in  the  evolving  threat 
environment,  including  the  use  of  the 
broad  term  "harm."  Regarding  the 
comment  concerning  whether  acts  that 
occur  on  foreign  territory  are  covered  by 
the  definition,  the  Department's  view  is 
that  the  term  "act  of  terrorism."  as 
defined,  potentially  encompasses  acts 
that  occur  outside  the  territory  of  the 
United  States.  The  basis  for  that  view  is 
that  there  is  no  geographic  requirement 
in  the  definition;  rather,  an  act  that 
occurs  anywhere  may  be  covered  if  it 
causes  harm  to  a  person,  property,  or  an 
entity  in  the  United  States.  The 
statutory  definition  of  "act  of  terrorism" 
has  been  added  to  Section  25.9  of  the 
interim  rule. 

Determinations  Not  Subject  to  Review  or 
Appeal 

Five  commenters  observed  that  the- 
SAFETY  Act  Designation  and 
Certification  processes  are  complex  and 
that  many  apparently  subjective 
assessments  will  be  made  during  the 
evaluation  process.  They  were 
concerned  that  the  Secretary's  decision 
is  final,  without  recourse  or  appeal. 
Some  commenters  suggested  that  the 
Administrative  Procedures  Act  (APA) 
requires  a  formal  review  as  part  of  the 
process. 

The  Department  is  aware  of  the 
complexity  of  the  review  process  and 
has  made  numerous  allowances  for 
exchange  of  information  and  concerns 
between  evaluators  and  applicants  at 
multiple  points  during  the  process,  in 
order  to  clarify  uncertainties  and  to  give 
the  applicant  an  opportunity  to  provide 
supplemental  information  and  address 
issues.  The  Department  believes  that 
this  interactive  process  provides 
sufficient  recourse  to  applicants.  The 
SAFETY  Act  is  a  discretionary  authority 
accorded  by  Congress  to  the  Secretary  of 
Homeland  Security  in  order  to  facilitate 
the  commercialization  and  deployment 
of  needed  anti-terrorism  technologies. 
The  exercise  of  that  authority  with 
respect  to  a  particular  technology 
requires  that  many  discretionary 
judgments  be  made  regarding  the 
applicability  and  application  of  the 
SAFETY  Act  criteria  to  the  technology 
and  the  weighting  of  the  criteria  in  each 
case.  It  would  be  inappropriate  to 
provide  for  what  would  amount  to  the 
second-guessing  of  the  Secretary's 
discretionary  judgment  by  empowering 
another  entity  to  substitute  its  own 
discretionary  judgment  for  that  of  the 
Secretary. 
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SAFETY  Act  protections  are  not 
required  to  market  any  technology,  and 
therefore  the  absence  of  a  grant  of 
protection  under  the  SAFETY  Act  will 
not  prevent  any  person  or  entity  from 
doing  business.  The  Department  also 
notes  that  a  SAFETY  Act  Designation  is 
not  a  "license  required  by  law"  within 
the  meaning  of  Section  558(c)  of  the 
APA.  and  thus  is  not  covered  by  the 
APA. 

Allowability  of  Insurance  Costs 

Four  comments  questioned  whether 
the  cost  of  maintaining  the  insurance 
required  by  a  SAFETY  Act  Designation 
is  an  "allowable  cost"  under  Federal 
contracting  practices.  The  Department 
notes  that  each  Federal  prociu-ement 
and  contracting  arrangement  is  unique 
to  the  Federal  agency  involved.  When 
an  applicant  has  questions  regarding 
allowability  for  a  specific  case  involving 
Federal  procurements,  the  applicant 
should  consult  with  the  procuring 
agency  and,  if  appropriate,  with  the 
applicant's  legal  coimsel. 

Burden  of  Proof  With  Regard  to 
Evaluation  Criteria 

Three  commenters  asked,  in  essence, 
if  the  applicant  bears  the  responsibility 
for  demonstrating  the  applicability  of 
each  of  the  seven  evaluation  criteria.  In 
particular,  it  was  asked  whether  the 
applicant  must  establish  the  existence  of 
an  extraordinarily  large  or 
unquantifiable  potential  risk  exposure 
(criterion  3),  or  the  magnitude  of  risk 
exposure  to  the  public  if  applicant's 
technology  were  not  deployed  (criterion 
5).  It  was  also  asked  whether  applicants 
will  bear  the  cost  of  scientific  studies 
(criterion  6). 

An  application  for  a  Designation  or  a 
Certification  is  a  positive  assertion  on 
the  applicant's  part  that  the  technology 
in  question  deserves  special  protections 
under  the  law  in  order  to  promote  a 
public  good.  It  is  the  applicant's 
responsibility  to  make  a  persuasive  and 
defensible  case.  This  will  involve,  at  a 
minimum,  submitting  evidence  that  the 
technology  satisfies  the  criteria  in 
Section  862(b)  of  the  SAFETY  Act  and 
the  corresponding  provision  of  the 
interim  rule  (§  25.3(b)).  To  that  end,  an 
application  that  contains  the  most 
complete  suite  of  supporting 
information  regarding  concrete  evidence 
of  proven  or  potential  effectiveness  will 
be  more  persuasive  than  an  application 
that  relies  solely  on  the  applicant's 
personal  effectiveness  estimates  and  Q 
priori  threat  and  liability  assessments. 
Any  evaluations  needed  to  address  the 
criteria  will  be  the  financial 
responsibility  of  the  applicant. 


Relationship  of  Designation  and 
Certification  Processes 

Three  comments  addressed  the 
linkage  of  the  Designation  and 
Certification  processes.  The  Department 
believes  that  it  is  appropriate  for  these 
two  aspects  of  the  Act  to  remain  closely 
aligned,  and  that  the  SAFETY  Act 
indeed  requires  the  issuance  of  a 
Designation  for  a  technology  to  be  a 
prerequisite  (but  not  sufficient  in  itself) 
for  issuance  of  a  Certification.  The  same 
high  standard  of  review  will  be  applied 
to  evaluations  for  Designations  and 
Certifications,  and  a  substantial  amount 
of  the  information  that  is  needed  to 
evaluate  applications  for  Designations  is 
also  integral  to  the  Certification  process 
(although  there  is  additional 
information  required  to  support  the 
evaluation  for  a  Certification).  The 
Designation  and  the  Certification  are 
two  separate  protections  with  separate 
(but  overlapping)  criteria,  and  therefore 
they  require  two  discrete  application 
processes.  The  Department  notes  again, 
however,  that  applications  for  both 
protections  may  be  considered  in 
parallel,  and  that  both  protections  may 
be  granted  simultaneously. 

Multi-use  Technologies  and  "Specific 
Purpose" 

Four  commenters  noted  that  the 
proposed  rule  stated  that  a  technology 
must  be  "designed,  developed, 
modified,  or  procin^d  for  the  specific 
purpose  of  preventing,  detecting, 
identifying  or  deterring  acts  of  terrorism 
*  *   *."  They  stated  that  the  word 
"specific,"  as  used  in  this  context, 
seems  overly  restrictive.  They  believe 
that  this  narrow  reading  could  exclude 
from  designation  any  product  originally 
developed  for  another  use. 

The  "specific  purpose"  clause  was 
prescribed  by  Congress  in  Section 
865(1)  of  the  Act,  and  the  Department 
does  not  have  the  authority  to  change 
that  definition.  The  Department 
believes,  however,  that  Congress  did  not 
intend  for  "specific  purpose"  to  mean 
"exclusive  purpose."  An  applicant  need 
only  show  that  one  specific  purpose  of 
the  subject  technology  is  to  prevent, 
detect,  identify,  or  deter  acts  of 
terrorism  or  limit  the  harm  such  acts 
might  otherwise  cause;  it  is  irrelevant 
for  piuposes  of  the  definition  of 
"qualified  anti-terrorism  technology" 
that  a  technology  might  have  other 
purposes  or  uses.  Applications  for 
SAFETY  Act  protections,  and  their 
component  parts,  should,  of  course, 
focus  on  the  specific  pvupose(s)  of  the 
technology  for  which  the  applicant  is 
seeking  protection. 


Expedited  Reviews 

Thirteen  comments  expressed  a  desire 
for  the  Department  to  provide  expedited 
reviews  for  specific  technologies  based 
on  various  criteria.  The  approach  of  the 
Department  will  be  to  prioritize  and 
expedite  SAFETY  Act  applications  in 
order  to  ensure  that  the  highest  risk 
vulnerabilities  to  the  highest 
consequence  threats  are  addressed  first. 
In  general,  the  Department  will  expedite 
reviews  of  SAFETY  Act  applications  as 
its  resources  allow. 

Reciprocal  Waivers 

Several  comments  stated  that 
reciprocal  waivers  of  the  type  described 
in  the  Act  (reciprocal  waivers  of  claims 
by  the  specified  parties  for  losses 
sustained  by  them  or  their  employees 
arising  from  an  act  of  terrorism  with 
respect  to  which  a  qualified  anti- 
terrorism technology  is  deployed)  are 
not  standard  practice  in  most  industries, 
and  that  some  customers,  vendors,  and 
suppliers  may  be  unwilling  to  enter  into 
such  reciprocal  agreements.  The 
Department  will  not  withhold  or  revoke 
a  Designation  based  on  the  failure  to 
obtain  one  or  more  required  reciprocal 
waivers,  provided  that  the  Seller  shows 
that  it  made  diligent  efforts  in  good  faith 
to  obtain  such  waivers. 

The  Department  s  view  is  that  such 
waivers  are  not  an  absolute  condition 
(precedent  or  subsequent)  for  the 
issuance,  validity,  effectiveness, 
duration,  or  applicability  of  a 
Designation,  because  (1)  obtaining  such 
waivers  often  will  be  beyond  the  control 
of  SAFETY  Act  applicants,  (2)  requiring 
all  of  such  waivers  as  such  a  condition 
would  thwart  the  intent  of  Congress  in 
enacting  the  SAFETY  Act  bv  rendering 
the  benefits  of  the  SAFETY  Act 
inapplicable  in  many  otherwise 
appropriate  situations,  and  (3)  the 
consequences  of  failing  to  obtain  the 
waivers  are  not  specified  in  the  Act. 
Section  25.4(e)  of  the  interim  rule  has 
been  revised  accordingly. 

Mass  Casualty  Data 

Four  comments  expressed  concern 
over  the  use  of  mass  casualty  data.  In 
particular,  the  proposed  rule  stated  that 
the  Secretary's  inquiry  concerning  an 
application  "may  involve  *   *   *  data 
and  histor>'  regarding  mass  casualty 
losses."  It  was  noted  that,  in  the  case  of 
past  mass  tort  settlements,  such  data 
may  exist  but  be  confidential.  Questions 
were  asked  regarding  whether  providing 
such  data  (where  it  exists)  would  be 
mandatory  for  a  Designation  or  a 
Certification,  even  when  restricted  by 
prior  coint-ordered  confidentiality 
agreements,  and  whether  special 
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protections  would  exist  to  prevent 
unauthorized  disclosure. 

The  Department  will  not  ask 
applicants  to  violate  court  ordered 
confidentiality  agreements,  but  will 
expect  that  ever\'  reasonable  effort  will 
be  made  to  extract  relevant  non- 
protected information  or  to  provide 
equivalent  information — e.g.,  from 
industrv  aggregate  data  or  summaries, 
etc. 

Multiple  Sellers 

Questions  were  posed  regarding 
whether  it  will  be  possible  for  joint 
ventures  or  other  multi-party 
arrangements  to  receive  SAFETY  Act 
protections,  and  who  will  be 
responsible  for  obtaining  insurance  for 
such  a  multi-Seller  Designation.  A  joint 
venture  may  take  manv  forms.  A  joint 
venture  that  takes  the  form  of  a 
recognized  business  association  with 
legal  personality  will  be  treated  as  a 
single  Seller,  and  will  be  required  to 
obtain  insurance  coverage  itself. 

As  specified  in  the  proposed  rule, 
SAFETY  Act  protections  may  be  issued 
to  multiple  Sellers  (eg.  a  situation  in 
which  the  owner  of  a  technology  and 
one  or  more  of  its  licensees  are  to  be 
covered  by  a  single  Designation).  In  that 
situation,  the  parties'  respective 
obligations  to  obtain  insurance  will  be 
specified  in  the  Designation. 

Discussion  of  Interim  Rule 

As  part  of  the  Homeland  Security  Act 
of  2002.  Public  Law  107-296,  Congress 
enactad  several  liability  protections  for 
providers  of  anti-terrorism  technologies. 
The  SAFETY  Act  provides  incentives 
for  the  development  and  deployment  of 
anti-terrorism  technologies  by  creating  a 
system  of  "risk  management"  and  a 
system  of  "litigation  management."  The 
purpose  of  the  Act  is  to  ensure  that  the 
threat  of  liability  does  not  deter 
potential  manufacturers  or  Sellers  of 
anti-terrorism  technologies  from 
developing  and  commercializing 
technologies  that  could  save  lives  The 
Act  thus  creates  certain  liability 
limitations  for  "claims  arising  out  of, 
relating  to.  or  resulting  from  an  act  of 
terrorism"  where  qualified  anti- 
terrorism technologies  have  been 
deployed.  The  Act  does  not  limit 
liabilitv  for  harms  caused  by  anti- 
terrorism technologies  when  no  act  of 
terrorism  has  occurred. 

Together,  the  risk  and  litigation 
management  provisions  provide  the 
following  protections; 

•  Exclusive  jurisdiction  in  Federal 
court  for  suits  against  the  Sellers  of 
"qualified  anti-terrorism  technologies" 
(§  863(a)(2)): 


•  A  limitation  on  the  liability  of 
Sellers  f)f  qualified  anti-terrorism 
technologies  to  an  amount  of  liability 
insurance  coverage  specified  for  each 
individual  technology,  provided  that 
Sellers  will  not  be  required  to  obtain 
anv  more  liabilitv  insurance  coverage 
than  is  reasonably  available  "at  prices 
and  terms  that  will  not  unreasonably 
distort  the  sales  price"  of  the  technology 
(Section  864(a)(2)): 

•  A  prohibition  on  joint  and  several 
liability  for  noneconomic  damages,  so 
that  Sellers  can  only  be  liabh;  for  that 
percentage  of  noneconomic  damages 
proportionate  to  their  responsibility  for 
the  harm  (*?  863(b)(2)); 

•  A  complete  bar  on  punitive 
damages  and  prejudgment  interest 
(§  863(b)(1)); 

•  A  reduction  of  plaintiffs'  recovery 
by  amounts  that  plaintiffs  received  from 
"collateral  sources,"  such  as  insurance 
benefits  or  other  government  benefits 

(§  863(c));  and 

•  A  rebuttable  presumption  that  the 
Seller  is  entitled  to  the  "government 
c(3ntractor  defense"  (§  863(d)). 

The  Act  provides  that  these  liability 
protections  are  conferred  by  two 
separate  actions  by  the  Secretary.  The 
Secretary's  designation  of  a  technology 
as  a  "qualified  anti-terrorism 
technology"  confers  all  of  the  liability 
protec:tions  except  the  rebuttable 
presumption  in  favor  of  the  government 
contractor  defense.  The  presumption  in 
favor  of  the  government  contractor 
defense  requires  an  additional 
'approval  "  bv  the  Secretary  under 
Section  863(d)  of  the  Act.  In  many 
cases,  however,  the  designation  and  the 
approval  (;an  be  conferred 
simultaneously. 

Analysis 

This  preamble  to  the  interim  rule  first 
addresses  the  two  major  aspects  of  the 
Act — the  designation  of  qualified  anti- 
terrorism technologies  and  the  approval 
of  te{;hnologies  for  purposes  of  the 
government  contractor  defense. 
Following  that  discussion,  the  preamble 
addresses  specific  issues  regarding  the 
interim  rule  and  the  Departmeni's 
interpretation  of  the  Act. 

Designation  of  Qualified  Anti-Terrorism 
Technologies 

As  noted  above,  the  designation  of  a 
technology  as  a  qualified  anti-terrorism 
technology  confers  all  of  the  liability 
protertions  provided  in  the  Act,  except 
for  the  presumption  in  favor  of  the 
government  contractor  defense.  The  Act 
gives  the  Secretary  broad  discretion  in 
determining  whether  to  designate  a 
particular  technology  as  a  "qualified 
anti-terrorism  technology,  "  although  the 


Act  sets  forth  the  following  criteria  that 
must  be  considered  to  the  extent  that 
they  are  applicable  to  the  technology; 
(1)  Prior  United  States  Government  use 
or  demonstrated  substantial  utility  and 
effectiveness:  (2)  availability  of  the 
technology  for  immediate  deployment; 

(3)  the  potential  liability  of  the  Seller: 

(4)  the  likelihood  that  the  technology 
will  not  be  deployed  unless  the 
SAFETY  Act  protections  are  conferred; 

(5)  the  risk  to  the  public  if  the 
technology  is  not  deployed;  (6) 
evaluation  of  scientific  studies:  and  (7) 
the  effectiveness  of  the  technology  in 
defending  against  acts  of  terrorism. 
These  criteria  are  not  exclusive — the 
Secretary  may  consider  other  factors 
that  he  deems  appropriate.  The 
Secretary  has  discretion  to  give  greater 
weight  to  some  factors  over  others,  and 
the  relative  weighting  of  the  various 
criteria  may  var\'  based  upon  the 
particular  technology  at  issue  and  the 
threats  that  the  technology  is  designed 
to  address.  The  Secretary  may,  in  his 
discretion,  determine  that  failure  to 
meet  a  particular  criterion  justifies 
denial  of  an  application  under  the 
SAFETY  Act.  However,  the  Secretary  is 
not  required  to  reject  an  application  that 
fails  to  meet  one  or  more  of  the  criteria. 
Rather  the  Secretary,  after  considering 
all  of  the  relevant  criteria,  may  conclude 
that  a  particular  technology  merits 
designation  as  a  "qualified  anti- 
terrorism technology"  even  if  a 
particular  criterion  is  not  satisfied.  The 
Secretary's  considerations  will  also  vary 
with  the  constantly  evolving  threats  and 
conditions  that  give  rise  to  the  need  for 
the  technologies.  The  interim  rule 
provides  for  designation  as  a  qualified 
anti-terrorism  technology  for  five  to 
eight  vears. 

The  SAFETY  Act  applies  to  a  very 
broad  range  of  technologies,  including 
products,  services,  software,  and  other 
forms  of  intellectual  property,  as  long  as 
the  Secretary,  as  an  exercise  of 
discretion  and  judgment,  determines 
that  a  technology  merits  designation 
under  the  statutory  criteria.  Further,  as 
the  statutory  criteria  suggest,  a 
"qualified  anti-terrorism  technology"  is 
not  necessarily  required  to  be  newly 
developed— it  may  have  already  been 
employed  (e.g.  "prior  United  States 
government  use")  or  may  be  a  new 
application  of  an  existing  technology. 

The  Act  also  provides  that,  before 
designating  a  "qualified  anti-terrorism 
technology,  "  the  Secretary  will  examine 
the  amount  of  liability  insurance  the 
SeHer  of  the  technology  proposes  to 
maintain  for  coverage  of  the  technology 
at  issue.  Under  §  864(a),  the  Secretary 
must  certify  that  the  coverage  level  is 
appropriate  "to  satisfy  otherwise 
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compensable  third-party  claims  arising 
out  of,  relating  to,  or  resulting  from  an 
act  of  terrorism  when  qualified  anti- 
terrorism technologies  have  been 
deployed."  Section  864(a)(1).  The  Act 
further  provides  that  "the  Seller  is  not 
required  to  obtain  liability  insurance  of 
more  than  the  maximum  amoimt  of 
liability  insurance  reasonably  available 
from  private  sources  on  the  world 
market  at  prices  and  terms  that  will  not 
unreasonably  distort  the  sales  price  of 
Seller's  anti-terrorism  technologies" 
(which  the  Department  intends  to 
interpret  with  regard  to  the  effect  of  the 
insurance  requirement  on  the  price  of 
the  technology  and  ultimately  on  the 
demand  for  and  deployment  of  the 
technology  for  anti-terrorism  piuposes). 
Section  864(a)(2). 

The  Secretary  does  not  intend  to  set 
a  "one-size-fits-all"  numerical 
requirement  regarding  required 
insurance  coverage  for  all  technologies. 
Instead,  as  the  Act  suggests,  the  inquiry 
will  be  specific  to  each  application  and 
may  involve  an  examination  of  several 
factors,  including  the  following:  the 
amount  of  insurance  the  Seller  has 
previously  maintained;  the  amount  of 
insiuance  maintained  by  the  Seller  for 
other  technologies  or  for  the  Seller's 
business  as  a  whole;  the  amount  of 
insurance  typically  maintained  by 
sellers  of  comparable  technologies;  data 
and  history  regarding  mass  casualty 
losses;  and  the  particular  technology  at 
issue.  The  Secretary  will  not  require 
insurance  beyond  the  point  at  which  the 
cost  of  coverage  would  "unreasonably 
distort"  the  price  of  the  technology. 
Once  the  Secretary  concludes  the 
analysis  regarding  the  appropriate  level 
of  insurance  coverage  (which  might 
include  discussions  with  the  Seller  in 
appropriate  cases),  the  Secretary  will 
identify  in  a  short  certification  a 
description  of  the  coverage  appropriate 
for  the  particular  qualified  anti- 
terrorism technology.  If,  during  the  term 
of  the  designation,  the  Seller  would  like 
to  request  reconsideration  of  that 
insurance  certification  due  to  changed 
circumstances  or  for  other  reasons,  the 
Seller  may  do  so.  If  the  Seller  fails  to 
maintain  coverage  at  the  certified  level 
during  that  time  period,  the  liability 
protections  of  the  Act  will  continue  to 
apply,  but  the  Seller's  liability  limit  will 
remain  at  the  certified  insurance  level. 
Such  failure,  however,  will  be  regarded 
as  a  negative  factor  in  the  consideration 
of  any  future  application  by  the  Seller 
for  renewal  of  the  applicable 
designation,  and  perhaps  in  any  other 
application  by  the  Seller. 

"The  Department  solicits  comment  on 
the  designation  of  qualified  anti- 
terrorism technologies,  including 


whether  the  five  to  eight  year  pra-iod  is 
an  appropriate  length  of  time  for  such 
a  designation. 

Government  Contractor  Defense 

The  Act  creates  a  rebuttable 
presumption  that  the  government 
contractor  defense  applies  to  qualified 
anti-terrorism  technologies  "approved 
by  the  Secretary"  in  accordance  with 
certain  criteria  specified  in  Section 
863(d)(2).  The  government  contractor 
defense  is  an  affirmative  defense  that 
immimizes  Sellers  from  liability  for 
certain  claims  brought  under  Section 
863(a)  of  the  Act.  See  §  863(d)(1).  The 
presumption  of  this  defense  applies  to 
all  "approved"  qualified  anti-terrorism 
technologies  for  claims  brought  in  a 
"product  liability  or  other  lawsuit"  and 
"arising  out  of,  relating  to,  or  resulting 
from  an  act  of  terrorism  when  qualified 
anti-terrorism  technologies  *   *   *  have 
been  deployed  in  defense  against  or 
response  or  recovery  from  such  act  and 
such  claims  result  or  may  result  in  loss 
to  the  Seller."  Id.  While  the  government 
contractor  defense  is  a  judicially-created 
doctrine,  Section  863 's  express  terms 
supplant  many  of  the  requirements  in 
the  case  law  for  application  of  the 
defense. 

First,  and  most  obviously,  the  Act 
expressly  provides  that  the  government 
contractor  defense  is  available  not  only 
to  government  contractors,  but  also  to 
those  who  sell  to  state  and  local 
governments  and  the  private  sector.  See 
§  863(d)(1)  ("This  presumption  of  the 
government  contractor  defense  shall 
apply  regardless  of  whether  the  claim 
against  the  Seller  arises  from  a  sale  of 
the  product  to  federal  government  or 
non-federal  government  customers."). 

Second,  Sellers  of  qualified  anti- 
terrorism technologies  need  not  design 
their  technologies  to  federal  government 
specifications  in  order  to  obtain  the 
government  contractor  defense  under 
the  SAFETY  Act.  Instead,  the  Act  sets 
forth  criteria  for  the  Department's 
"approval"  of  technologies.  Specifically, 
the  Act  provides  that  during  the  process 
of  approval  for  the  government 
contractor  defense  the  Secretary  will 
conduct  a  "comprehensive  review  of  the 
design  of  such  technology  and 
determine  whether  it  will  perform  as 
intended,  conforms  to  the  Seller's 
specifications,  and  is  safe  for  use  as 
intended."  Section  863(d)(2).  The  Act 
also  provides  that  the  Seller  will 
"conduct  safety  and  hazard  analyses" 
and  supply  such  information  to  the 
Secretary.  Id.  This  express  statutory 
framework  thus  governs  in  lieu  of  the 
requirements  developed  in  case  law  for 
the  application  of  the  government 
contractor  defense. 


Third,  the  Act  expressly  states  Uie 
limited  circumstances  in  which  the 
applicability  of  the  defense  can  be 
rebutted.  The  Act  provides  expressly 
that  the  presumption  can  be  overcome 
only  by  evidence  showing  that  the  Seller 
acted  fraudulently  or  with  willful 
misconduct  in  submitting  information 
to  the  Secretary  during  the  course  of  the 
Secretary's  consideration  of  such 
technology.  See  §  863(d)(1)  ("This 
presumption  shall  only  be  overcome  by 
evidence  showing  that  the  Seller  acted 
fraudulently  or  with  willful  misconduct 
in  submitting  information  to  the 
Secretary  during  the  coiuse  of  the 
Secretary's  consideration  of  such 
technology  under  this  subsection.  "). 

The  applicability  of  the  government 
contractor  defense  to  particular 
technologies  is  thus  governed  by  these 
express  provisions  of  the  Act,  rather 
than  by  the  judicially-developed  criteria 
for  applicability  of  the  government 
contractor  defense  outside  the  context  of 
the  SAFETY  Act. 

While  the  Act  does  not  expressly 
delineate  the  scope  of  the  defense  (i.e., 
the  types  of  claims  that  the  defense 
bars),  the  Act  and  the  legislative  history 
make  clear  that  the  scope  is  broad.  For 
example,  it  is  clear  that  any  Seller  of  an 
"approved"  technology  cannot  be  held 
liable  under  the  Act  for  design  defects 
or  failure  to  warn  claims,  unless  the 
presumption  of  the  defense  is  rebutted 
by  evidence  that  the  Seller  acted 
fraudulently  or  with  willful  misconduct 
in  submitting  information  to  the 
Secretary  during  the  course  of  the 
Secretary's  consideration  of  such 
technology. 

The  government  contractor  defense 
under  Boyle  and  its  progeny  bars  a 
broad  range  of  claims.  The  Supreme 
Court  in  Boyle  concluded  that  "state  law 
which  holds  government  contractors 
liable  for  design  defects"  can  present  a 
significant  conflict  with  Federal  policy 
(including  the  discretionary  function 
exception  to  the  Federal  Tort  Claims 
Act)  and  therefore  "must  be  displaced.  " 
Boyle  v.  United  Technologies  Corp.,  487 
U.S.  500,  512  (1988).  The  Department 
believes  that  Congress  incorporated  the 
Supreme  Court's  Boyle  line  of  cases  as 
it  existed  on  the  date  of  enactment  of 
the  SAFETY  Act,  rather  than 
incorporating  future  developments  of 
the  government  contractor  defense  in 
the  courts.  Indeed,  it  is  hard  to  imagine 
that  Congress  would  have  intended  a 
statute  designed  to  provide  certainty 
and  protection  to  Sellers  of  anti- 
terrorism technologies  to  be  subject  to 
futiu'e  developments  of  a  judicially- 
created  doctrine.  In  fact,  there  is 
evidence  that  Congress  rejected  such  a 
construction.  See,  e.g.,  148  Cong.  Rec. 
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E2080  (November  13.  2001 )  (statement     _ 
of  Rep.  Armey)  ClCorapaniesl  will  have 
a  government  contractor  defense  as  is 
commonplace  in  existing  law") 
(emphasis  added). 

Procedurally,  the  presumption  of 
applicability  of  the  government 
contractor  defense  is  conferred  by  the 
Secretary's  "approval  "  of  a  qualified 
anti-terrorism  technology  specificallv 
for  the  purposes  of  the  government 
contractor  defense.  This  approval  is  a 
separate  act  from  the  Secretary's 
"designation  "  of  a  qualified  anti- 
terrorism technology   Importantly,  the 
Seller  mav  submit  applications  for  both 
designation  as  a  qualified  anti-terrorism 
technology  and  approval  for  purposes  of 
the  government  contractor  defense  at 
the  same  time,  and  the  Secretary  may 
review  and  act  upon  both  applications 
simultaneously.  The  distinction 
between  the  Secretary's  two  actions  is 
important,  however,  because  the 
approval  process  for  the  government 
contractor  defense  includes  a  level  of 
review  that  is  not  required  for  the 
designation  of  a  qualified  anti-terrorism 
technology.  Specifically,  the  Act 
provides  that  during  the  process  of 
approval  for  the  government  contractor 
defense  the  Secjetary  will  conduct  a 
'comprehensive  review  of  the  design  of 
such  technology  and  determine  whether 
it  will  perform  as  intended,  conforms  to 
the  Seller's  specifications,  and  is  safe  for 
use  as  intended.  "  Section  8b3(d)(2].  The 
Department  believes  that  certain  Sellers 
will  be  able  to  obtain  the  protections 
that  come  with  designation  as  a 
qualified  anti-terrorism  technology  even 
if  thev  have  not  satisfied  the 
requirements  for  the  government 
contractor  defense  Similarlv.  even  if  the 
applicability  of  the  government 
contractor  defense  were  rebutted  under 
the  test  set  forth  in  Section  8H3(d)(l)  of 
the  Act.  the  technology  may  still  retain 
the  designation  and  protections  as  a 
qualified  anti-terrorism  technology. 
Fraud  or  willful  misconduct  in  the 
submission  of  information  to  the 
Department  in  connection  with  an 
application  under  the  .-\ct  may  result 
not  onlv  in  rebuttal  of  the  presumed 
application  of  the  government 
contractor  defense,  but  may  also  prompt 
the  Department  to  refer  the  matter  to  the 
Department  of  justice  for  pursuit  of 
criminal  or  civil  penalties. 

The  Department  invites  comment 
regarding  the  government  contractor 
defense. 

Specific  Issues  Regarding  the  Act  and 
This  Interim  Rule 

\.  Definition  of  Anti-Terrorism 
Technologies.  The  Department 
recognizes  that  the  universe  of 


technologies  that  can  be  deployed 
against  terrorism  includes  far  more  than 
phvsic  al  products.  Rather,  the  defense 
of  the  homeland  will  re()uire 
deployment  of  a  broad  range  of 
technologies  that  includes  services, 
software,  and  other  forms  of  intellectual 
property  Thus,  consistent  with  Section 
865  of  the  Act.  Section  25  :t(a)  of  the 
interim  rule  defines  qualified  anti- 
terrorism technologies  very  broadly  to 
include    anv  qualifving  product, 
equipment,  service  (including  support 
services),  device,  or  technology 
(including  information  technology)" 
that  the  Secretary,  as  an  exercise  of 
discretion  and  judgment,  determines  to 
merit  designation  under  the  statutory 
( riteria. 

2.  Development  of  New  Technologies. 
The  Act's  success  depends  not  only 
upon  encouraging  Sellers  to  provide 
existing  anti-terrorisni  technologies,  but 
also  upon  encouraging  Sellers  to 
develop  new  and  innovative 
technologies  to  respond  to  the  ever- 
changing  threats  to  the  American 
people.  The  interim  rule  is  thus 
designed  to  allow  the  Department  to 
assist  would-be  Sellers  during  the 
invention,  design,  and  manufacturing 
phases  in  two  important  respects.  First. 
Section  25  3(h)  of  the  proposal  makes 
clear  that  the  Department,  within  its 
discretion  and  where  feasible,  may 
provide  feedback  to  inventors  and 
manufacturers  regarding  whether 
proposed  or  developing  anti-terrorism 
technologies  might  meet  the 
qualification  factors  under  the  Act.  The 
Department  has  developed  a  pre- 
application  submission  process  in  order 
to  facilitate  the  procurement  of  such 
feedback  To  be  sure,  the  Department 
cannot  provide  advance  designation,  as 
some  of  the  factors  for  the  Secretary's 
consideration  cannot  be  addressed  in 
advance.  The  Department  may. 
however,  provide  feedback  regarding 
other  factors,  with  the  goal  of  giving 
potential  Sellers  some  understanding  of 
whether  it  might  be  advantageous  to 
proceed  with  fiirther  development  of  the 
technologv.  Departmental  feedback  at 
the  design,  prototvping.  or  testing  stage 
of  development,  to  the  extent  feasible. 
mav  provide  manufacturers  with  added 
incentive  to  commence  and/or  complete 
production  of  cutting-edge  anti- 
terrorism technology  that  otherwise 
might  not  be  produced  or  deployed  in 
the  absence  of  the  risk  and  litigation 
management  protecti(ms  in  the  Act.  The 
Department  will  perform  these 
consultations  with  potential  Sellers  in  a 
manner  consistent  with  the  protection 
of  intellectual  property  and  trade 
secrets,  as  discussed  below. 


Second.  Section  25.3(g)  of  the  interim 
rule  recognizes  that  Federal,  state,  and 
local  government  agencies  will  often  be 
the  purchasers  of  anti-terrorism 
technologies.  The  Department 
recognizes  that  terms  on  which  Sellers 
are  able  to  provide  anti-terrorism 
technologies  to  government  agencies 
may  var\-  depending  on  whether  the 
technologies  receive  SAFETY  Act 
coverage  or  not.  The  interim  rule  thus 
provides  that  the  Department  may 
coordinate  SAFETY  Act  reviews  with 
government  agency  procurements.  The 
Department  also  intends  to  review 
SAFETY  Act  applications  relating  to 
technologies  that  are  the  subject  of 
government  agency  procurements  on  an 
expedited  basis. 

■The  Department  requests  public 
comments  regarding  the  best  way  for  the 
Department  to  provide  feedback  to 
potential  Sellers  regarding  SAFETY  Act 
coverage  and  the  best  way  for  the 
Department  to  coordinate  SAFETY  Act 
review  with  agencv  procurements. 

3.  Protection  of  Intellectual  Property 
and  Trade  Secrets.  The  Department 
believes  that  successful  implementation 
of  the  Act  requires  that  applicants' 
intellectual  property  interests  and  trade 
secrets  remain  protected  in  the 
application  process  and  beyond. 
Toward  that  end,  the  Department  will 
create  an  application  and  review- 
process  in  which  the  Department 
maintains  the  confidentiality  of  an 
applicant's  proprietary  information.  The 
Department  notes  that  laws  mandating 
disclosure  of  information  submitted  to 
the  government  generally  contain 
exclusions  or  exceptions  for  such 
information.  The  Freedom  of 
Information  Act.  for  instance,  provides 
specific  exceptions  for  proprietary 
information  submitted  to  Federal 
agencies. 

4.  Evaluation  of  Scientific  Studies: 
Consultation  with  Scientific  and 
Technical  Experts.  Section  862(b)(6)  of 
the  Act  provides  that,  as  one  of  many 
factors  in  determining  whether  to 
designate  a  particular  technology  under 
the  Act,  the  Secretary  shall  consider 
evaluation  of  all  scientific  studies  "that 
can  be  feasibly  conducted"  in  order  to 
assess  the  capability  of  the  technology 
to  substantially  reduce  the  risks  of 
harm.  An  important  part  of  this 
provision  is  that  it  contemplates  review 
onlv  of  such  studies  as  can  "feasibly"  be 
conducted.  The  Department  believes 
that  the  need  to  protect  the  American 
public  by  facilitating  the  manufacture 
and  marketing  of  anti-terrorism 
technologies  might  render  it  infeasible 
to  defer  a  designation  decision  until 
after  every  conceivable  scientific  study 
is  completed.  In  many  cases,  existing 
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information  (whether  based  on  scientific 
studies,  experience  with  the  technology 
or  a  related  technology,  or  other  factors) 
might  enable  the  Secretary  to  perform 
an  appropriate  assessment  of  the 
capability  of  the  technology  to  reduce 
risks  of  harm.  In  other  cases,  even  where 
less  information  is  available  about  the 
capability  of  a  technology  to  reduce 
risks  of  harm,  the  public  interest  in 
making  the  technology  available  as  soon 
as  practicable  may  render  it  infeasible  to 
await  the  conduct  of  further  scientific 
studies  on  that  issue.  In  considering 
whether  or  to  what  extent  it  is  feasible 
to  defer  a  designation  decision  luitil 
additional  scientific  studies  can  be 
conducted,  the  Department  will  bring  to 
bear  its  expertise  concerning  the 
protection  of  the  American  homeland 
and  will  consider  the  urgency  of  the 
need  for  the  technology  and  other 
relevant  factors  and  circumstances. 

5 .  '  'Exclusive  Federal  Jurisdiction ' ' 
and  "Scope"  of  Insurance  Coverage 
under  Section  864(a)(3).  The  Act  creates 
an  exclusive  Federal  cause  of  action  "for 
any  claim  for  loss  of  property,  personal 
injury,  or  death  arising  out  of.  relating 
to.  or  resulting  from  an  act  of  terrorism 
when  qualified  anti-terrorism 
technologies  have  been  deployed  in 
defense  against  or  response  or  recovery 
from  such  act  and  such  claims  result  or 
may  result  in  loss  to  the  Seller."  Section 
863(a)(2);  see  also  section  863(a)(1). 
This  exclusive  "Federal  cause  of  action 
shall  be  brought  only  for  claims  for 
injuries  that  are  proximately  caused  by 
sellers  that  provide  qualified  anti- 
terrorism technology."  Section 
863(a)(1).  The  best  reading  of  Section 
863(a).  and  the  reading  the  Department 
hereby  adopts,  is  that  (1)  only  one 
Federal  cause  of  action  exists  for  loss  of 
property,  personal  injury,  or  death  when 
a  claim  relates  to  the  deployment 
(performance  or  non-performance)  of 
the  Seller's  qualified  anti-terrorism 
technology  in  defense  against,  response 
to,  or  recovery  from  an  act  of  terrorism, 
and  (2)  such  cause  of  action  may  be 
brought  only  against  the  Seller. 

The  exclusive  Federal  nature  of  this 
cause  of  action  is  evidenced  in  large 
part  by  the  exclusive  jvirisdiction 
provision  in  Section  863(a)(2).  That 
subsection  states:  "Such  appropriate 
district  court  of  the  United  States  shall 
have  original  and  exclusive  jurisdiction 
over  all  actions  for  any  claim  for  loss  of 
property,  personal  injiuy,  or  death 
arising  out  of,  relating  to,  or  resulting 
from  an  act  of  terrorism  when  qualified 
anti-terrorism  technologies  have  been 
deployed  in  defense  against  or  response 
or  recovery  from  such  act  and  such 
claims  result  or  may  result  in  loss  to  the 
Seller."  Id.  Any  presumption  of 


concurrent  causes  of  action  (between 
State  and  Federal  law)  is  overcome  by 
two  basic  points.  First,  Congress  would 
not  have  created  in  this  Act  a  Federal 
cause  of  action  to  complement  State  law 
causes  of  action.  Not  only  is  the 
substantive  law  for  decision  in  the 
Federal  action  derived  from  State  law 
(and  thus  would  be  surplusage),  but  in 
creating  the  Act  Congress  plainly 
intended  to  limit  rather  than  increase 
the  liability  exposure  of  Sellers.  Second, 
the  granting  of  exclusive  jurisdiction  to 
the  Federal  district  courts  provides 
further  evidence  that  Congress  wanted 
an  exclusive  Federal  cause  of  action. 
Indeed,  a  Federal  district  court  (in  the 
absence  of  diversity)  does  not  have 
jurisdiction  over  state  law  claims,  and 
the  statute  makes  no  mention  of 
diversity  claims  anywhere  in  the  Act. 

Fuither,  it  is  clear  that  the  Seller  is  the 
only  appropriate  defendant  in  this 
exclusive  Federal  cause  of  action.  First 
and  foremost,  the  Act  unequivocally 
states  that  a  "cause  of  action  shall  be 
brought  only  for  claims  for  injuries  that 
are  proximately  caused  by  sellers  that 
provide  qualified  anti-terrorism 
technology."  Section  863(a)(1) 
(emphasis  added).  Second,  if  the  Seller 
of  the  qualified  anti-terrorism 
technology  at  issue  was  not  the  only 
defendant,  would-be  plaintiffs  could,  in 
an  effort  to  cfrcumvent  the  statute,  bring 
claims  (arising  out  of  or  relating  to  the 
performance  or  non-performance  of  the 
Seller's  qualified  anti-terrorism 
technology)  against  arguably  less 
culpable  persons  or  entities,  including 
but  not  limited  to  contractors, 
subcontractors,  suppliers,  vendors,  and 
customers  of  the  Seller  of  the 
technology.  Because  the  claims  in  the 
cause  of  action  would  be  predicated  on 
the  performance  or  non-performance  of 
the  Seller's  qualified  anti-terrorism 
technology',  those  persons  or  entities,  in 
timi,  would  file  a  third-party  action 
against  the  Seller.  In  such  situations,  the 
claims  against  non-Sellers  thus  "may 
result  in  loss  to  the  Seller"  under 
section  863(a)(2).  The  Department 
believes  Congress  did  not  intend 
through  the  Act  to  increase  rather  than 
decrease  the  amount  of  litigation  arising 
out  of  or  related  to  the  deployment  of 
qualified  anti-terrorism  technology. 
Rather,  Congress  balanced  the  need  to 
provide  recovery  to  plaintiffs  against  the 
need  to  ensure  adequate  deployment  of 
anti-terrorism  technologies  by  creating  a 
cause  of  action  that  provides  a  certain 
level  of  recovery  against  Sellers,  while 
at  the  same  time  protecting  others  in  the 
supply  chain. 

Tne  scope  of  Federal  preemption  of 
state  laws  is  highly  relevant  to  the 
Department's  implementation  of  the 


Act.  as  the  Department  will  have  to 
determine  the  amount  of  insurance  that 
Sellers  must  obtain.  Accordingly,  the 
Department  seeks  comment  on  that 
matter. 

6.  Amount  of  Insurance.  The  Act 
requires  that  Sellers  obtain  liabilitv 
insurance  "of  such  types  and  in  such 
amounts"  certified  bv  the  Secretan,'  "to 
satisf\'  otJierwise  compensable  third- 
party  claims  arising  out  of.  relating  to. 
or  resulting  from  an  act  of  terrorism 
when  qualified  anti-terrorism 
technologies  have  been  deployed." 
Section  864(a)(1).  However,  the  Act 
makes  clear  that  Sellers  are  not  required 
to  obtain  liability  insurance  beyond  "the 
maximum  amount  of  liabilitv  insurance 
reasonably  available  from  private 
sources  on  the  world  market  at  prices 
and  terms  that  will  not  unreasonably 
distort  the  sales  price  of  Seller's  anti- 
terrorism technologies,"  Section 
864(a)(2). 

As  explained  above,  the  Department 
eschews  any  "one-size-fits-all" 
approach  to  the  insurance  coverage 
requirement.  Instead,  the  Department 
construes  the  Act  as  contemplating  the 
examination  of  several  factors.  Section 
25.4(b)  of  the  interim  rule  therefore  sets 
forth  a  nonexclusive  list  of  several 
factors  that  the  Department  may 
consider.  These  include  the  amount  of 
insurance  the  Seller  has  previously 
maintained;  the  amount  of  insurance 
maintained  by  the  Seller  for  other 
technologies  or  for  the  Seller's  business 
as  a  whole;  the  amount  of  insurance 
typically  maintained  by  sellers  of 
comparable  technologies;  data  and 
history  regarding  mass  casualty  losses: 
information  regarding  the  amount  of 
liability  insurance  offered  on  the  world 
market:  the  particular  technology  at 
issue  and  its  intended  use;  and  the  point 
at  which  the  cost  of  coverage  would 
"unreasonably  distort"  the  price  of  the 
technology. 

In  the  course  of  determining  the 
amount  of  insurance  required  under  the 
Act  for  a  particular  technology,  the 
Department  may  consult  with  the  Seller, 
the  Seller's  insurer,  and  others.  While 
the  decision  regarding  the  amount  of 
insurance  required  will  generally  be 
specific  to  each  Seller  or  each 
technology,  the  Department  recognizes 
that  the  incentive-based  purposes  of  the 
Act  may  be  furthered  if  the  Department 
provides  information  to  potential  Sellers 
regarding  the  types  and  amounts  of 
insurance  that  they  will  likely  be 
required  to  obtain.  Thus  the  Secretary' 
may,  where  appropriate,  give  guidance 
to  potential  Sellers  regarding  the  type 
and  amounts  of  insurance  that  may  be 
sufficient  under  the  Act  for  particular 
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technologies  nr  categories  of 
technologies. 

The  Department  also  recognizes  that 
the  amount  of  msurance  available  at 
prices  that  will  not  unreasonably  distort 
the  price  of  the  anti-terrorism 
technology  may  varv  over  time.  Thus, 
the  interim  rule  is  written  to  give  the 
Department  flexibility  to  address 
fluctuating  insurance  prices  by 
providing  that,  during  the  term  of  the 
designation,  the  Seller  may  request 
reconsideration  of  the  insurance 
certification  due  to  changed 
circumstances  or  other  reasons. 

The  interim  rule  provides  that  the 
Seller  shall  certif\-  cm  an  annual  basis 
that  the  Seller  has  maintained  the 
insurance  required  by  the  Under 
Secretarv's  certification  It  further 
provides  that  the  Unde--  Secretarv  may 
terminate  the  designation  as  a  qualified 
anti-terrorism  technology  if  the  Seller 
fails  to  provide  the  certification  or 
provides  a  false  certification 
Termination  of  the  designation  would 
mean  that  the  Seller  would  not  be  able 
to  sell  the  technologv  as  a  qualified  anti- 
terrorism technology  after  the  date  of 
the  termination.  The  Seller's  failure  to 
maintain  the  insurance  also  may 
adverselv  affect  the  Seller's  ability  to 
obtain  a  renewal  of  the  designation  for 
the  technology,  and  may  even  adversely 
affect  the  Seller's  ability  to  obtain  future 
designations  of  "qualified  anti-terrorism 
technologies."  Finally,  a  false 
certification  may  result  in  criminal  or 
other  penalties  under  existing  laws. 

The  liability  protections  of  the  Act 
will  continue  to  applv  to  technologies 
sold  while  the  SAFETY  Act  designation 
was  effective,  regardless  of  whether  the 
seller  maintains  the  required  insurance. 
This  is  necessar\-  because  the  SAFETY 
Act  protects  not  onlv  the  Seller,  but  also 
others  in  the  manufac:turing  and 
distribution  chains.  For  example,  a 
buver  who  purchases  the  technology 
while  the  SAFETY  Act  designation  is 
still  in  effect  should  not  be  punished  for 
the  Seller's  failure  to  maintain  the 
insurani;e  The  Seller,  however,  will 
face  potential  uninsured  liabilitv. 
because  the  Sellers  liability  limit  will 
remain  at  the  certified  insurance  level. 
This  is  because  subsection  (c)  of  Secticm 
864  makes  clear  that  the  Seller's  liability 
is  capped  at  the  amount  of  insurance 
"required"  to  be  maintained  under 
Section  864,  rather  than  the  amount  of 
coverage  actually  obtained.  The 
limitation  of  liability  thus  relates 
entirelv  to  the  amount  of  insurance 
required  and  makes  no  reference  to 
whether  such  insurance  is.  in  fact, 
maintained  by  the  Seller. 

The  Department,  as  part  of  each 
certification,  will  specifv'  the  Seller  or 


Sellers  of  the  anti-terrorism  technology 
for  purposes  of  SAFETY  Act  coverage. 
The  Department  may,  but  need  not, 
specify  in  the  certification  the  others 
who  are  covered  by  the  liability 
insurance  required  to  be  purchased  by 

the  Seller. 

7.  Use  of  Standards.  Section  25.3(c)  of 
the  interim  rule  provides  that  the  Under 
Secretarv  may  issue  technical  standards 
for  categories  of  anti-terrorism 
technologies,  and  that  the  Under 
Secretary  mav  consider  compliance 
with  any  such  applicable  standards  in 
determining  whether  to  grant  a 
designation  under  the  Act. 

8.  Relationship  ot  the  SAFETY  Act  tu 
Indemnification  under  Public  Lnv  H5- 
804.  The  Department  recognizes  that 
Congress  intended  that  the  SAFETY 
Act's  liabilitv  protections  would 
substantially  reduce  the  need  for  the 
United  States  to  provide 
indemnification  under  Public  Law  85- 
804  to  Sellers  of  anti-terrorism 
tec;hnolngies.  Where  applicable,  the 
strong  liabilitv  protections  ot  the 
SAFETY  Act  should,  in  most 
circumstances,  make  it  unnecessary'  to 
provide  indemnification  to  Sellers.  The 
Department  recognizes,  however,  that 
there  might  be.  in  some  limited 
circumstances,  technologies  or  services 
with  respect  to  which  both  SAFETY  Act 
coverage  and  indemnification  might  be 
warranted.  See  148  Uong.  Rec.  E2080 
(statement  bv  Rep.  Armey)  (November 
13.  2002)  (stating  that  in  some  situations 
the  SAFETY  Act  protections  will 
"complement  other  government  risk- 
sharing  measures  that  some  contractors 
can  use  such  as  Public  Law  85-804"). 

In  recognitinri  of  this  close 
relationship  betwt^en  the  SAFETY  Act 
and  indemnification  authority,  in 
Section  73  of  Exec:utive  Order  13286  of 
February  28.  2003,  the  President 
recently  amended  the  existing  Executive 
Order  on  indemnifit:ation— Executive 
Order  10789  of  November  14,  1958,  as 
arnendtd.  The  amendment  granted  the 
Department  of  Homeland  Security 
authoritv  to  indemnify  under  Puhlic 
Law  85-804   At  the  same  time,  it 
recjuires  that  all  agencies — not  just  the 
Department  of  Homeland  Security — 
follow  ( crtain  procedures  to  ensure  that 
the  potential  applicability  of  the 
SAFETY  Act  is  considered  before  any 
indemnification  is  granted  for  an  anti- 
terrorism technology.  Specifically,  the 
amendment  provides  that  Federal 
agencies  cannot  provide 
indemnification  "with  respect  to  any 
matter  that  has  been,  or  could  be. 
designateil  by  the  Secretary  of 
Homeland  Security  as  a  qualified  anti- 
terrorism technology  "  unless  the 
Secretarv  of  Homeland  Security  has 


advised  whether  SAFETY  Act  coverage 
would  be  appropriate  and  the  Director 
of  the  Office  and  Management  and 
Budget  has  approved  the  exercise  of 
indemnification  authority.  The 
amendment  includes  an  exception  for 
the  Department  of  Defense  where  the 
Secretarv  of  Defense  has  determined 
that  indemnification  is  "necessary  for 
the  timely  and  effective  conduct  of 
United  States  military  or  intelligence 
activities." 

Application  of  Various  Laws  and 
Executive  Orders  to  This  Interim 
Rulemaking 

Executive  Order  12866— Regulatory 
Planning  and  Review 

The  Department  has  examined  the 
economic  implications  of  this  interim 
rule  as  required  by  Executive  Order 
12866.  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  ahernatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity). 
Executive  Order  12866  classifies  a  rule 
as  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including:  having  an  annual  effect  on 
the  economy  of  SlOO  million,  adversely 
affecting  a  sector  of  the  economy  in  a 
material  way.  adversely  affecting 
competition,  or  adversely  affecting  jobs. 
A  regulation  is  also  considered  a 
significant  regulatory  action  if  it  raises 
novel  legal  or  policy  issues. 

The  Department  did  not  receive  any 
comments  on  our  economic  analysis. 

The  Department  concludes  that  this 
interim  rule  is  a  significant  regulatorv' 
action  under  the  Executive  Order 
because  it  will  have  a  positive,  material 
effect  on  public  safety  under  Section 
3(f)(1).  and  it  raises  novel  legal  and 
policy  issues  under  Section  3(f)(4).  The 
Department  concludes,  however,  that 
this  interim  rule  does  not  meet  the 
significance  threshold  of  $100  million 
effect  on  the  economy  in  any  one  year 
under  Section  3(f)(1).  due  to  the 
relatively  low  estimated  burden  of 
applying  for  this  technology  program, 
the  unknown  number  of  certifications 
and  designations  that  the  Department 
will  dispense,  and  the  unknown 
probability  of  a  terrorist  attack  that 
would  have  to  occur  in  order  for  the 
protections  put  in  place  in  this  interim 
rule  to  have  a  large  impact  on  the 
public. 
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Need  for  the  Regulation  and  Market 
Failure 

This  regulation  implements  the 
SAFETY  Act  and  is  intended  to 
implement  the  provisions  set  forth  in 
that  Act.  The  Department  believes  the 
current  development  of  anti-terrorism 
technologies  has  been  slowed  due  to  the 
potential  liability  risks  associated  with 
their  development  and  eventual 
deployment.  In  a  fully  functioning 
insurance  market,  technology 
developers  woidd  be  able  to  insiu'e 
themselves  against  excessive  liability 
risk;  however,  the  terrorism  risk 
insm-ance  market  appears  to  be  in 
disequilibrium.  The  attacks  of 
September  1 1  fundamentally  changed 
the  landscape  of  terrorism  insurance. 
Congress,  in  the  findings  of  TRIA, 
concluded  that  temporary  financial 
assistance  in  the  insurance  market  is 
needed  to  "allow  for  a  transitional 
period  for  the  private  markets  to 
stabilize,  resume  pricing  of  such 
insurance,  and  build  capacity  to  absorb 
any  future  losses."  TRIA  §  101(b)(2). 
This  interim  rulemaking  addresses  a 
similar  concern,  to  the  extent  that 
potential  technology  developers  are 
unable  to  efficiently  insure  against  large 
losses  due  to  an  ongoing  reassessment  of 
terrorism  issues  in  insurance  markets. 

Even  after  a  temporary  insurance 
market  adjustment,  purely  private 
terrorism  risk  insurance  markets  may 
exhibit  negative  externalities.  Because 
the  risk  pool  of  any  single  insurer  may 
not  be  large  enough  to  efficiently  spread 
and  therefore  insiu^  against  the  risk  of 
damages  from  a  terrorist  attack,  and 
because  the  potential  for  excessive 
liability  may  render  any  terrorism 
insurance  prohibitively  expensive, 
society  may  suffer  from  less  than 
optimal  technological  protection  against 
terrorist  attacks.  The  measiu^s  set  forth 
in  this  interim  rule  are  designed  to  meet 
this  goal;  they  will  provide  certain 
liability  protection  from  lawsuits  and 
consequently  will  increase  the 
likelihood  tbat  businesses  will  pursue 
important  technologies  that  may  not  be 
pursued  without  this  protection. 

Costs  and  Benefits  to  Technology 
Development  Firms 

Since  this  interim  rulemaking  puts  in 
place  an  additional  voluntary  option  for 
technology  developers,  the  expected 
direct  net  benefits  to  firms  of  this 
interim  rulemaking  will  be  positive; 
companies  presumably  will  not  choose 
to  pursue  the  designation  of  "anti- 
terrorism technology"  imless  they 
believe  it  to  be  a  profitable  endeavor. 
The  Department  cannot  predict  with 
certainty  the  niunber  of  applicants  for 


this  program.  An  additional  source  of 
uncertainty  is  the  reaction  of  the 
insurance  market  to  this  designation.  As 
mentioned  above,  insurance  markets 
appear  currently  to  be  adjusting  their 
strategy  for  terrorism  risk,  so  little 
market  information  exists  that  would 
inform  this  estimate.  The  Department 
invites  comments  on  these  issues. 

If  a  firm  chooses  to  invest  effort  in 
pursuing  SAFETY  Act  liability 
protection,  the  direct  costs  to  that  iirm 
will  be  the  time  and  money  required  to 
submit  the  required  paperwork  and 
other  information  to  the  Department. 
Only  companies  that  choose  to  request 
this  protection  will  incur  costs.  Please 
see  the  accompanying  PRA  analysis  for 
an  estimate  of  these  costs. 

The  direct  benefits  to  firms  include 
lower  potential  losses  from  liability  for 
terrorist  attacks,  and  as  a  consequence  a 
lower  burden  from  liability  insurance 
for  this  type  of  technology.  In  this 
assessment,  we  were  careful  to  only 
consider  benefits  and  costs  specifically 
due  to  the  implementation  of  the 
interim  rule  and  not  costs  that  would 
have  been  incmred  by  companies  absent 
any  interim  rulemaking.  The  SAFETY 
Act  requires  the  sellers  of  the 
technology  to  obtain  liability  insurance 
"of  such  types  and  in  such  amoimts" 
certified  by  the  Secretary.  The  entire 
cost  of  insurance  is  not  a  cost 
specifically  imposed  by  the  proposed 
rulemaking,  as  companies  in  the  course 
of  good  business  practice  routinely 
purchase  insurance  absent  Federal 
requirements  to  do  so.  Any  difference  in 
the  amount  or  price  of  insurance 
pm-chased  as  a  result  of  the  SAFETY 
Act  would  be  a  cost  or  benefit  of  this 
interim  rule  for  firms. 

The  wording  of  the  SAFETY  Act 
clearly  states  that  sellers  are  not 
required  to  obtain  liability  insurance 
beyond  the  maximum  amount  of 
liability  insurance  reasonably  available 
ft-om  private  liability  sources  on  the 
world  market  at  prices  and  terms  that 
will  not  luireasonably  distort  the  sales 
price  of  the  seller's  anti-terrorism 
technologies.  We  tentatively  conclude, 
however,  that  this  interim  rulemaking 
will  impact  both  the  prices  and  terms  of 
liability  insiuance  relative  to  the 
amount  of  insurance  coverage  absent  the 
SAFETY  Act.  The  probable  effect  of  this 
interim  rule  is  to  lower  the  quantity  of 
liability  coverage  needed  in  order  for  a 
firm  to  protect  itself  from  terrorism 
liability  risks,  which  would  be 
considered  a  benefit  of  this  interim  rule 
to  firms.  This  change  will  most  likely  be 
a  shift  back  in  demand  that  leads  to  a 
movement  along  the  supply  curve  for 
technology  firms  already  in  this  market; 
they  probably  will  buy  less  liability 


coverage.  This  will  have  the  effect  of 
lowering  the  price  per  unit  of  coverage 
in  this  market. 

The  Department  also  expects, 
however,  that  this  interim  rulemaking 
will  lead  to  greater  market  entr>',  which 
will  generate  surplus  for  both 
technology  firms  and  insurers.  Again, 
this  market  is  still  in  development,  and 
the  Department  solicits  comments  on 
exactly  how  to  predict  the  effect  of  this 
interim  rulemaking  on  technology 
development. 

Costs  and  Benefits  to  Insurers 

The  Department  has  little  information 
on  the  future  structure  of  the  terrorism 
risk  insurance  market,  and  how  this 
interim  rulemaking  will  affect  that 
structiu-e.  As  stated  above,  this  type  of 
intervention  could  serve  to  lower  the 
demand  for  insurance  in  the  current 
market,  thus  the  static  effect  on  the 
profitability  of  insurers  is  negative.  The 
benefits  of  the  lower  insurance  burden 
to  technology  firms  would  be 
considered  a  cost  to  insiu^rs;  the  static 
changes  to  insurance  coverage  would 
cause  a  transfer  from  insurers  to 
technology  firms.  On  the  other  hand, 
this  type  of  intervention  should  serve  to 
increase  the  siu'plus  of  insiuers  by 
making  some  types  of  insurance 
products  possible  that  would  have  been 
prohibitive  to  customers  or  impossible 
for  insurers  to  design  in  the  absence  of 
this  interim  rulemaking.  The 
Department  is  interested  in  public 
comment  on  any  possible  negative  or 
positive  impacts  to  insurers  caused  by 
the  SAFETY  Act  and  this  interim 
rulemciking,  and  whether  these  impacts 
would  result  in  transfers  within  this 
market  or  an  efficiency  change  not 
captiu-ed  by  another  party-  We 
encourage  commenters  to  be  as  specific 
as  possible. 

Costs  and  Benefits  to  the  Public 

The  benefits  to  the  public  of  this 
interim  rulemaking  are  very  difficult  to 
put  in  dollar  value  terms  since  its 
ultimate  objective  is  the  development  of 
new  technologies  that  will  help  prevent 
or  limit  the  damage  from  terrorist 
attacks.  It  is  not  possible  to  even 
determine  whether  these  technologies 
could  help  prevent  large  or  small  scale 
attacks,  as  the  SAFETY  Act  applies  to  a 
vast  range  of  technologies,  including 
products,  services,  software,  and  other 
forms  of  intellectual  property  that  could 
have  a  widespread  impact.  In  qualitative 
terms,  the  SAFETY  Act  removes  a  great 
deal  of  the  risk  and  uncertainty 
associated  with  product  liability  and  in 
the  process  creates  a  powerful  incentive 
that  will  help  fuel  the  development  of 
critically  needed  anti-terrorism 
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technologies.  Additionally,  we  expect 
the  SAFETY  Act  to  reduce  the  research 
and  development  costs  of  these 
technologies. 

The  tradeoff,  however,  may  be  that  a 
greater  number  of  technologies  may  be 
developed  and  qualifv  for  this  program 
that  have  a  lower  average  effectiveness 
against  terrorist  attacks  than 
technologies  currently  on  the  market,  or 
technologies  that  would  be  developed  in 
the  absence  of  this  interim  rulemaking. 
In  the  absence  of  this  rulemaking,  strong 
liability  discouragement  implies  that  the 
fewer  products  that  are  deployed  in 
support  of  anti-terrorist  efforts  may  be 
especially  effective,  since  profit 
maximizing  firms  will  always  choose  to 
develop  the  technologies  with  the 
highest  demand  first.  It  is  the  tentative 
conclusion  of  the  Department  that 
liability  discouragement  in  this  market 
is  too  strong  or  prohibitive,  for  the 
reasons  mentioned  above.  The 
Department  tentatively  concludes  that 
this  interim  rule  will  have  positive  net 
benefits  to  the  public,  since  it  serves  to 
strike  a  better  balance  between 
consumer  protection  and  technological 
development.  The  Department 
welcomes  comments  informing  this 
tradeoff  argument,  and  public:  input  on 
whether  this  interim  rulemaking  does 
strike  the  correct  balar«;e. 

Collection  of  Information 

Paperwork  Reduction  Act  of  1995 

This  interim  rule  includes  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (Paperwork 
Reduction  Act)  (44  l.S.C.  .3501-.'i520). 
As  defined  in  5  CFR  1320(c).  -collection 
of  information"  comprises  reporting, 
recordkeeping,  monitoring,  posting, 
labeling,  and  other  similar  actions.  The 
title  and  description  of  the  information 
collections,  a  description  of  those  who 
must  collect  the  information,  and  an 
estimate  of  the  total  annual  burden 
follow.  The  estimate  covers  the  time  for 
reviewing  instructions,  searching 
existing  sources  of  data,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collection. 

The  Department  submitted  the 
following  information  collection 
requests  to  the  Office  of  Management 
and  Budget  (OMB)  for  emergency 
review  with  an  expiration  of  six  months 
from  the  date  of  publication  of  this 
interim  rule  in  accordance  with 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  The  proposed  information 
collection  will  be  published  to  obtain 
comments  from  the  public  and  affected 
agencies. 


The  Department  requests  comments 
on  at  least  the  following  four  points: 

(1)  Whether  the  proposed  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
inft)rmation  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  The  (luality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

(4)  The  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  aut(jmated.  electronic. 
mechani(;al,  or  other  technological 
colU'ction  technit^ues  or  other  forms  of 
information  technology,  e.g.,  permitting 
eltHtronic  submissicm  of  responses. 

For  the  purpose  of  each  analysis 
described  below  and  associated  with 
each  collection  of  information,  the 
Department  assumes  a  loaded  labor  rate 
of  the  personnel  preparing  each 
collection  of  information  to  he  SlOO  per 
ht)ur.  The  Department  does  not  have 
sufficient  information  to  provide  a 
known  number  of  applicants  or 
submitters  of  information.  All  numbers 
are  estimates. 

This  rule  requires  persons  to  conduct 
safety,  effectiveness,  utility,  and  hazard 
analyses  and  provide  them  to  the  Under 
Secretary  in  the  course  of  applying  for 
Designation  of  qualified  anti-terrorism 
technology.  We  do  not  have  quantified 
estimates  of  the  impact  of  this 
provision,  but  we  expect  that  much  of 
the  safety,  effectiveness,  utility,  and 
hazard  analysis  activity  will  already 
take  place  in  the  normal  course  of 
t€!chnology  development,  since  those 
matters  are  fundamental  characteristics 
of  a  product  The  Department 
acknowledges  considerable  uncertainty 
in  these  estimates,  but  even  if  the 
estimates  were  considerably  higher,  this 
does  not  represent  a  large  investment  by 
firms  relative  to  overall  development 
costs. 

( )verview  of  Requests  lor  Collection  of 

hiformatioii 

(a)  (Collection  of  Information  Form  No. 
DHS-S&T-l-SAFETY-OOl . 

(1)  Tvpe  of  Information  Collection: 
New  Collection. 

(2)  Titlr  of  the  Form/Collection:  Pre- 
Appli(;ati(m  for  Designation  of  Qualified 
Anti-terrorism  Technology. 

(3)  Agency  form  numbers  and 
applicable  component  sponsoring  the 
collection   Form  Number:  DHS-S&T-I- 
SAF-TTY-OOl,  Directorate  of  Science 
and  Technology,  Department  of 
Homeland  Security. 


(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Sellers  and  potential 
Sellers  of  qualified  anti-terrorism 
technology.  Abstract:  The  Pre- 
Application  Form  for  Designation  of 
Qualified  Anti-Terrorism  Technology 
will  be  used  to  provide  information  to 
the  Under  Secretary  for  Science  and 
Technology  of  the  Department  of 
Homeland  Security  in  determining 
whether  Sellers  pre-qualify  for  risk  and 
litigation  management  protections 
under  the  SAFETY  Act. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1,000  applicants  annually;  14 
to  72  hours  per  application. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  14,000  to  72,000  hours. 

(b)  Collection  of  Information  Form 
No.  DHS-S&T-I-SAFETY-002. 

(1)  Tvpe  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Designation  of  Qualified 
Anti-Terrorism  Technology. 

(3)  Agency  form  numbers  and 
applicable  component  sponsoring  the 
collection:  Form  Number:  DHS-S&T-I- 
SAFETY-002,  Directorate  of  Science 
and  Technology,  Department  of 
Homeland  Security. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Sellers  and  potential 
Sellers  of  qualified  anti-terrorism 
technology.  Abstract:  The  Application 
Form  for  Designation  of  Qualified  Anti- 
Terrorism  Technology'  will  be  used  to 
provide  information  to  the  Under 
Secretary  for  Science  and  Technology  of 
the  Department  of  Homeland  Security  in 
determining  whether  Sellers  qualify  for 
risk  and  litigation  management 
protections  under  the  SAFETY  Act. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1.000  applicants  annually;  36 
to  180  hours  per  application. 

(6)  An  estimate  of  the  annual  total 
public  burden  associated  with  the 
collection:  36,000  to  180,000  hours. 

(c)  Collection  of  Information  Form  No. 
DHS-S&T-I-SAFETY-003. 

(1)  Tvj}e  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection: 
Application  of  Transfer  of  Designation. 

(3)  Agencv  form  numbers  and 
applicable  component  sponsoring  the 
collection:  Form  Number:  DHS-S&T-I- 
SAFETY-003,  Directorate  of  Science 
and  Technology,  Department  of 
Homeland  Security. 
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(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Sellers  of  quanfied 
anti-terrorism  technology.  Abstract:  The 
Application  Form  for  Transfer  of 
Designation  will  be  used  by  Sellers  to 
notify  the  Under  Secretary  for  Science 
and  Technology  of  the  Department  of 
Homeland  Security  of  a  transfer  of 
Designation. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond;  250  to  500  applicants 
annually,  15  to  30  minutes  per 
application. 

(6)  An  estimate  of  the  aimual  total 
public  burden  (in  hours)  associated  with 
the  collection:  250  hours. 

(d)  Collection  of  Information  Form 
No.  DHS-S&T-I-SAFETY-004. 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection: 
Notice  of  License  of  Qualified  Anti- 
Terrorism  Technology. 

(3)  Agency  form  numbers  and 
applicable  component  sponsoring  the 
collection:  Form  Number:  DHS-S&T-I- 
SAFETY-004,  Directorate  of  Science 
and  Technology,  Department  of 
Homeland  Seciwity. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Sellers  of  qualified 
anti-terrorism  technology.  Abstract:  The 
Notice  of  License  of  Qualified  Anti- 
Terrorism  Technology. 

Application  Form  for  Transfer  of 
Designation  will  be  used  by  Sellers  to 
notify  the  Under  Secretary  for  Science 
and  Technology'  of  the  Department  of 
Homeland  Secinity  of  its  license  of  the 
right  to  manufactine,  use  or  sell 
Designated  technology. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  250  to  500  applicants 
annually;  fifteen  to  thirty  minutes  per 
application. 

(6)  An  estimate  of  the  annual  total 
public  burden  (in  hours)  associated  with 
the  collection:  250  hours. 

(e)  Collection  of  Information  Form  No. 
DHS-S&T-I-SAFETY-005 . 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection: 
Notice  of  License  of  Approved 
Technology. 

(3)  Agency  form  numbers  and 
applicable  component  sponsoring  the 
collection:  Form  Number:  DHS-S&T-I- 
SAFETY-005,  Directorate  of  Science 
and  Technology,  Department  of 
Homeland  Security. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 


abstract:  Primary:  Sellers  of  approved 
anti-terrorism  technology.  Abstract:  The 
Form  for  Notice  of  License  of  Approved 
Anti-Terrorism  Technology  will  be  used 
by  Sellers  to  notify  the  Under  Secretary 
for  Science  and  Technology  of  the 
Department  of  Homeland  Security  of  the 
right  to  manufacture  and  sell  approved 
technology. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  250  to  500  applicants 
aimually;  fifteen  to  thirty  minutes  per 
application. 

(6)  An  estimate  of  the  annual  total 
public  burden  (in  hours)  associated  with 
the  collection:  250  hours. 

(f)  Collection  of  Information  Form  No. 
DHS-S&T-I-S  AFETY-006 . 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Modification  of 
Designation. 

(3)  Agency  form  numbers  and 
applicable  component  sponsoring  the 
collection:  Form  Number:  DHS-S&T-I- 
S AFETY-006,  Directorate  of  Science 
and  Technology,  Department  of 
Homeland  Security. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Sellers  of  qualified 
anti-terrorism  technology.  Abstract:  The 
Application  Form  for  Modification  of 
Designation  will  be  used  by  Sellers  to 
apply  to  the  Under  Secretary  for  Science 
and  Technology  of  the  Department  of 
Homeland  Security  for  approval  of 
modification  of  a  designation  of 
Qualified  Anti-Terrorism  Technology. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  250  applicants  annually;  10  to 
20  hours  per  application. 

(6)  An  estimate  of  the  annual  total 
public  burden  (in  hours)  associated  with 
the  collection:  5,000  hours. 

(g)  Collection  of  Information  Form  No. 
DHS-S&T-I-S  AFETY-007 . 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Renewal  of  Certification 
of  an  Approved  Product  for  Homeland 
Security. 

(3)  Agency  form  numbers  and 
applicable  component  sponsoring  the 
collection:  Form  Number:  DHS-S&T-I- 
S AFETY-007,  Directorate  of  Science 
and  Technology,  Department  of 
Homeland  Security. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Sellers  of  qualified 
anti -terrorism  technology.  Abstract:  The 
Application  Form  for  Renewal  of 


Certification  of  an  Approved  Product  for 
Homeland  Security  will  be  used  by 
Sellers  to  request  renewal  of 
Certification  of  an  approved  product  for 
Homeland  Security  to  the  Under 
Secretary  for  Science  and  Technology  of 
the  Department  of  Homeland  Security. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  250  to  500  applicants 
annually;  fifteen  to  thirty  minutes  per 
application. 

l6)  An  estimate  of  the  annual  total 
public  burden  (in  hoursj  associated  with 
the  collection:  250  hours. 

(h)  Additional  Information:  If 
additional  information  is  required  on 
any  of  these  forms,  contact:  Directorate 
of  Science  and  Technology,  SAFETY 
Act/room  4320.  Department  of 
Homeland  Security,  Washington.  DC 
20528. 

(i)  Submission  of  Comments  on  the 
Collection  of  Information:  If  you  submit 
comments  on  the  collection  of 
information,  submit  them  both  to  OMB 
and  to  the  Docket  Management  Facility 
where  indicated  under  addresses,  by  the 
date  under  Dates. 

(j)  Valid  OMB  Control  Document:  You 
need  not  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  document  from 
OMB. 

Regulatory  Flexibility  Act 

The  Regulatory'  Flexibility  Act 
requires  the  Department  to  determine 
whether  this  interim  rulemaking  will 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Although  we  expect  that  many  of  the 
applicants  for  SAFETY  Act  protection 
are  likely  to  meet  the  Small  Business 
Administration's  criteria  for  being  a 
small  entity,  we  do  not  believe  this 
interim  rulemaking  will  impose  a 
significant  financial  impact  on  them.  In 
fact,  we  believe  this  interim  rule  will  be 
a  benefit  to  technology  development 
businesses,  especially  small  businesses, 
bv  presenting  them  with  an  attractive, 
voluntary  option  of  pursuing  a 
potentially  profitable  investment  by 
reducing  the  amount  of  risk  and 
uncertainty  of  lawsuits  associated  with 
developing  anti-terrorist  technology. 
The  requirements  of  this  interim 
rulemaking  will  only  be  imposed  on 
such  businesses  that  voluntarily  seek 
the  liability  protection  of  the  SAFETY 
Act.  If  a  company  does  not  request  that 
protection,  the  company  will  bear  no 
cost. 

To  the  extent  that  demand  for 
insurance  falls,  however,  insurers  may 
be  adversely  impacted  by  this  interim 
rule.  The  Department  believes  that 
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eventual  new  entrv'  into  thi.s  market  and 
further  opportunities  to  insure  against 
terrorism  risk  implies  that  the  long-term 
impact  of  this  interim  rulemaking  on 
insurers  is  ambiguous  but  could  very 
well  be  positive.  We  also  expect  that 
this  interim  rulemaking  will  affect 
relatively  few  firms  and  relatively  few- 
insurers  either  positively  or  negatively, 
as  this  appears  to  be  a  specialized 
industrv'.  Therefore,  we  preliminarily 
certifv'  this  notice  of  interim  rulemaking 
will  not  have  a  significant  impact  on  a 
substaiitial  number  of  small  entities, 
and  we  request  comments  on  this 
certification. 

Unfunded  Mandates  Reform  Act  r)f  1995 

This  interim  rule  will  not  result  in  the 
expenditure  bv  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantlv  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  P'airness  Act 
of  1996 

As  noted  above,  the  Department  has 
tentativelv  determined  that  this  interim 
rule  would  not  qualify  as  a  "major  rule" 
as  defined  bv  section  804  of  the  Small 
Business  and  Regulator\'  Enforcement 
Act  of  1996. 

Executive  Order  131.12 — Federalism 

The  Department  of  Homeland 
Securitv  does  not  believe  this  interim 
rule  will  have  substantial  direct  effects 
on  the  States,  on  tke  relationship 
between  the  national  government  and 
the  .States,  or  on  distribution  of  power 
and  responsibilities  amoni;  \h^'  various 
levels  of  government.  States  will, 
however,  benefit  from  this  interim  rule 
to  the  extent  that  they  are  pun  hasers  of 
qualified  anti-terrorism  technologies. 
The  Department  requests  comment  on 
the  federalism  impact  of  thl^  Interim 
rule.  In  particular,  the  Department  seeks 
comment  on  whether  this  interim  rule 
will  raise  significant  federalism 
implications  and.  if  so.  what  is  the 
nature  of  those  implications. 

List  of  Subjects  in  6  CFR  Part  25 

Business  and  industrv.  Insurance, 
Practice  and  procedure.  Science  and 
technologv.  Securitv  measures. 

■  For  the  reasons  discussed  in  the 
preamble,  6  CFR  Chapter  I  is  amended  by 
adding  part  25  to  read  as  follows: 


PART  25— REGULATIONS  TO 
SUPPORT  ANTI-TERRORISM  BY 
FOSTERING  EFFECTIVE 
TECHNOLOGIES 

Sec. 

25.1  Purpose. 

25.2  Uelegatiori 

25.3  Dt'signatioii  dt  (|ualitied  aiiti-terrorism 
tpchnulogies. 

25  4     Obligriticjns  of  seller. 

25.5  Procedures  for  designation  of  ()ualified 
anti-terrorism  technologies. 

25.6  Government  contractor  defense. 

25.7  Procedures  for  certification  of 
approved  products  tor  homeland 
se(  uritv 

25.8  (.'onfidentialitv  and  protection  of 
intellectual  property. 

2r>  q     Definitions 

Authorifv:  Subtitle  C.  Title  VIII,  Pub.  L, 
107-2Q6,  IIH  .Slat    22.18  ((>  US  C.  441-444) 

§25.1     Purpose. 

This  part  implements  the  Support 
Anti-terrorisrn  bv  Fostering  Effective 
Technologies  Act  of  2002,  Subtitle  G  of 
Title  VIII  of  Public  Law  107-296  ("the 
SAFETY  Act"  or  "the  Act"). 

§  25.2    Delegation. 

All  of  the  Secretary's  responsibilities, 
powers,  and  functions  under  the 
SAFETY  Act  mav  be  exercised  by  the 
Under  Secretary  for  Science  and 
Technologv  of  the  Department  of 
Homeland  Securitv  ("the  Under 
Secretary")  or  the  Under  Secretary's 
designees 

§  25.3     Designation  of  qualified  anti- 
terrorism technologies. 

(a)  (icrifral    The  Under  Secretary  mav 
designate  as  a  (jualified  anti-terrorism 
technology  tor  purposes  of  protections 
set  forth  in  Subtitle  G  of  Title  VIII  of 
Public  Law  107-296  any  qualifying 
prodiK  t,  •■quipnient.  service  (including 
support  services),  device,  or  technology 
(including  information  technologv) 
designed,  developed,  modified,  or 
procured  for  the  specitii  purpose  of 
preventing,  detecting,  identifying,  or 
deterring  acts  of  terrorism  or  limiting 
the  harm  such  acts  might  otherwise 
cause 

(h)  C.ritrrui  ti>  hf  i  (iiJsidtTfd.  In 
determining  whether  to  grant  the 
designation  under  p.iragraph  (a)  (a 
"Designation"),  the  Under  .Secret.u-y 
ni.u  exerc:ise  discretion  and  judgment  in 
interpreting  and  weighting  the  following 
criteria  in  each  case: 

( 1 )  Prior  \  'nited  .Statk's  tiovernment 
use  or  demonstrated  substantial  utility 
and  effectiveness, 

(2)  Availability  of  the  technology  for 
immediate  deployment  in  [lublic  and 
pri\ate  settings. 

(3)  Existence  of  extraordinarily  large 
or  extraordinarily  unquantifiable 


potential  third  party  liability  risk 
exposure  to  the  Seller  or  other  provider 
of  such^ti-terrorism  technology. 

(4)  Substantial  likelihood  that  such 
anti-terrorism  technology  will  not  be 
deployed  unless  protections  under  the 
system  of  risk  management  provided 
under  6  U.S.C.  441-444  are  extended. 

(5)  Magnitude  of  risk  exposure  to  the 
public  if  such  anti-terrorism  technology 
is  not  deployed. 

(6)  Evaluation  of  all  scientific  studies 
that  can  be  feasibly  conducted  in  order 
to  assess  the  capability  of  the 
technology  to  substantially  reduce  risks 
of  harm. 

(7)  Anti-terrorism  technology  that 
would  be  effective  in  facilitating  the 
defense  against  acts  of  terrorism, 
including  technologies  that  prevent, 
defeat  or  respond  to  such  acts. 

(8)  Any  other  factor  that  the  Under 
Secretary  may  consider  to  be  relevant  to 
the  determination  or  to  the  homeland 
security  of  the  United  States, 

(c)  Use  of  standards.  From  time  to 
time  the  Under  Secretary  may  develop, 
issue,  revise,  and  adopt  technical 
standards  for  various  categories  of  anti- 
terrorism technologies.  Such  standards 
will  be  published  by  the  Department  at 
http://wwv^:dhs.gov,  and  copies  may 
also  be  obtained  by  mail  by  sending  a 
request  to:  Directorate  of  Science  and 
Technology.  SAFETY  Act/room  4320, 
Department  of  Homeland  Security, 
Washington.  DC  20528.  Compliance 
with  any  such  standards  that  are 
applicable  to  a  particular  anti-terrorism 
technology  may  be  considered  before 
any  Designation  will  be  granted  for  such 
technology  under  paragraph  (a)  of  this 
section;  in  such  cases,  the  Under 
Secretary  may  consider  test  results 
produced  by  an  independent  laboratory 
or  other  entity  engaged  to  test  or  verify 
the  safety,  utility,  performance,  or 
effectiveness  of  such  technology. 

(d)  Consideration  of  substantial 
equivalence.  In  determining  whether  a 
particular  technology  satisfies  the 
criteria  in  paragraph  (b)  and  complies 
with  any  applicable  standards 
referenced  in  paragraph  (c).  the  Under 
Secretary  may  take  into  consideration 
evidence  that  the  technology  is 
substantially  equivalent  to  other,  similar 
technologies  ("predicate  technologies") 
that  have  been  previously  designated  as 
"qualified  anti-terrorism  technologies" 
under  the  SAFETY  Act.  A  technology 
mav  be  deemed  to  be  substantially 
equivalent  to  a  predicate  technology  if: 

(1 )  it  has  the  same  intended  use  as  the 
predicate  technology;  and 

(2)  it  has  the  same  or  substantially 
similar  technological  characteristics  as 
the  predicate  technology. 
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(e]  Duration  and  depth  of  review. 
Recognizing  the  urgency  of  certain 
security  measures,  the  Under  Secretary 
will  make  a  judgment  regarding  the 
duration  and  depth  of  review 
appropriate  for  a  particular  technology. 
This  review  will  include  submissions  by 
the  applicant  for  SAFETY  Act  coverage, 
along  with  information  that  the  Under 
Secretary  can  feasibly  gather  from  other 
sources.  For  technologies  with  which  a 
Federal,  state,  or  local  government 
agency  already  has  substantial 
experience  or  data  (through  the 
procurement  process  or  through  prior 
use  or  review),  the  review  may  rely  in 
part  upon  that  prior  experience  and, 
thus,  may  be  expedited.  The  Under 
Secretary  may  consider  any  scientific 
studies,  testing,  field  studies,  or  other 
experience  with  the  technology  that  he 
deems  appropriate  and  that  are  available 
or  can  be  feasibly  conducted  or  obtcuned 
in  order  to  assess  the  capability  of  the 
technology  to  substantially  reduce  risks 
of  harm.  Such  studies  may,  in  the  Under 
Secretary's  discretion,  include: 

(1)  Public  sovuce  studies; 

(2)  Classified  and  otherwise 
confidential  studies; 

(3)  Studies,  tests,  or  other 
performance  records  or  data  provided 
by  or  available  to  the  producer  of  the 
specific  technology;  and 

(4)  Proprietary'  studies  that  are 
available  to  the  Under  Secretary. 

In  considering  whether  or  the  extent 
to  which  it  is  feasible  to  defer  a  decision 
on  a  Designation  until  additional 
scientific  studies  can  be  conducted  on  a 
particular  technology,  the  Under 
Secretary  will  bring  to  bear  his  or  her 
expertise  concerning  the  protection  of 
the  security  of  the  American  homeland 
and  will  consider  the  urgency  of  the 
need  for  the  technology. 

(f)  Content  of  Designation.  A 
Designation  shall  specify  the 
technology,  the  Seller(s)  of  the 
technology,  and  the  earliest  date  of  sale 
of  the  technology  to  which  the 
Designation  shall  apply  (which  shall  be 
determined  by  the  Under  Secretary  in 
his  or  her  discretion,  and  may  be  prior 
to,  but  shall  not  be  later  than,  the 
effective  date  of  the  Designation).  The 
Designation  may,  but  need  not,  also 
specify  others  who  are  required  to  be 
covered  by  the  liability  insinance 
required  to  be  purchased  by  the  Seller. 
The  Designation  shall  include  the  Under 
Secretary's  certification  required  by 

§  25.4(h).  The  Designation  may  also 
include  such  other  specifications  as  the 
Under  Secretary  may  deem  to  be 
appropriate,  including,  but  not  limited 
to,  specific  applications  of  the 
technology,  materials  or  processes 
required  to  be  used  in  producing  or 


using  the  technology,  restrictions  on 
transfer  or  licensing,  and  training  and 
instructions  required  to  be  provided  to 
persons  involved  in  the  deployment  of 
the  technology.  Failure  to  specify  a 
covered  person  or  entity  in  a 
Designation  will  not  preclude 
application  of  the  Act's  protections  to 
that  person  or  entity. 

(g)  Government  procurements.  The 
Under  Secretary  may  coordinate  a 
SAFETY  Act  review  in  connection  with 
a  Federal,  state,  or  local  government 
agency  procurement  of  an  anti-terrorism 
technology  in  any  manner  he  or  she 
deems  appropriate  and  consistent  with 
the  Act  and  other  applicable  laws. 

(h)  Pre-application  consultations.  To 
the  extent  that  he  or  she  deems  it 
appropriate,  the  Under  Secretary  may 
consult  with  potential  SAFETY  Act 
applicants  regarding  the  need  for  or 
advisability  of  particular  types  of  anti- 
terrorism technologies,  although  no  pre- 
approval  of  any  particular  technology 
may  be  given.  Such  potential  applicants 
may  request  such  consultations  through 
the  Pre-Application  process  set  forth  in 
the  SAFETY  Act  Application  Kit.  The 
confidentiality  provisions  in  §  25.8  shall 
be  applicable  to  such  consultations. 

§  25.4    Obligations  of  Seiler. 

(a)  Liability  insurance  required.  The 
Seller  shall  obtain  liability  insurance  of 
such  types  and  in  such  amounts  as  shall 
be  required  in  the  applicable 
Designation,  which  shall  be  the  amounts 
and  types  certified  by  the  Under 
Secretary  to  satisfy  otherwise 
compensable  third-party  claims  arising 
out  of,  relating  to,  or  resulting  from  an 
act  of  terrorism  when  qualified  anti- 
terrorism technologies  have  been 
deployed  in  defense  against,  response 
to,  or  recovery  from,  such  act. 
Notwithstanding  the  foregoing,  if  the 
Under  Secretary  determines  that 
insurance  in  appropriate  amounts  or  of 
appropriate  types  is  not  available  for  a 
particular  technology,  the  Under 
Secretary  may  authorize  a  Seller  to  self- 
insure  and  prescribe  the  amount  and 
terms  of  the  Seller's  liability  in  the 
applicable  Designation,  which  amount 
and  terms  shall  be  such  as  will  not 
unreasonably  distort  the  sales  price  of 
the  Seller's  anti-terrorism  technology'. 
The  Under  Secretary  may  request  at  any 
time  (before  or  after  the  insurance 
certification  process  established  under 
this  section)  that  the  Seller  or  any  other 
provider  of  qualified  anti-terrorism 
technology  submit  any  information  that 
would: 

(1)  Assist  in  determining  the  amount 
of  liability  insiuance  required,  or 

(2)  Show  that  the  Seller  or  any  other 
provider  of  qualified  anti-terrorism 


technology  otherwise  has  met  all  the 
requirements  of  this  section. 

(d)  Maximum  Amount  For  the  total 
claims  related  to  one  act  of  terrorism,  in 
determining  the  required  amounts  and 
types  of  liability  insurance  that  the 
Seller  will  be  required  to  obtain,  the 
Under  Secretary  shall  not  require  the 
Seller  to  obtain  liability  insurance  of 
more  than  the  maximum  amount  of 
liability  insurance  reasonably  available 
from  private  sources  on  the  world 
market  at  prices  and  terms  that  will  not 
unreasonably  distort  the  sales  price  of 
the  Seller's  anti-terrorism  technology. 
The  Under  Secretary  will  determine  the 
amount  of  liability  insurance  required 
for  each  technology',  or.  to  the  extent 
feasible  and  appropriate,  a  particular 
group  of  technologies.  The  Under 
Secretary  or  his  designee  may  find 
that — notwithstanding  the  level  of  risk 
exposure  for  a  particular  technology,  or 
group  of  technologies — the  maximum 
amount  of  liability  insurance  from 
private  sources  on  the  world  market  is 
set  at  a  price  or  contingent  on  terms  that 
will  unreasonably  distort  the  sales  price 
of  a  Seller's  technology,  thereby 
necessitating  liability  insurance 
coverage  below  the  maximum  amount 
available.  In  determining  the  amount  of 
liability  insurance  required,  the  Under 
Secretar}'  may  consider  any  factor, 
including,  but  not  limited  to,  the 
following: 

(1)  The  particular  technology  at  issue: 

(2)  The  amount  of  liability  insurance 
the  Seller  maintained  prior  to 
application: 

(3)  The  amount  of  liability  insurance 
maintained  by  the  Seller  for  other 
technologies  or  for  the  Seller's  business 
as  a  whole: 

(4)  The  amount  of  liability  insurance 
typically  maintained  by  sellers  of 
comparable  technologies: 

(5)  Information  regarding  the  amount 
of  liability  insurance  offered  on  the 
world  market: 

(6)  Data  and  historv'  regarding  mass 
casualty  losses: 

(7)  The  intended  use  of  the 
technology; 

(8)  The  possible  effects  of  the  cost  of 
insurance  on  the  price  of  the  product, 
and  the  possible  consequences  thereof 
for  development,  production,  or 
deployment  of  the  technology:  and 

(9)  in  the  case  of  a  Seller  seeking 
approval  to  self-insure,  the  fact-rs 
described  in  48  CFR  28.308(d). 

(c)  Scope  of  coverage.  Liability 
insurance  required  to  '^e  obtained  (or 
self-insurance  requirt    t  pursuant  to  this 
section  shall,  in  addition  to  the  Seller, 
protect  the  following,  to  the  <    tent  of 
their  potential  liabilitv  for  involvement 
in  the  manufacture,  qualification,  sale, 
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use,  or  operation  of  qualified  anti- 
terrorism technologies  deployed  in 
defense  against,  response  to.  or  recovery 
from,  an  act  of  terrorism: 

(1)  Contractors,  subcontractors, 
suppliers,  vendors  and  customers  of  the 
Seller. 

(2)  Contractors,  subcontrac  tf)rs. 
suppliers,  and  vendors  of  the  customer 

(cl)  Third  party-  claims.  Any  liability 
insurance  required  to  be  obt.iined  (or 
self-insurance  required)  pursuant  to  thi-. 
section  shall  provide  coverage  against 
third  partv  claims  arising  out  of,  relating 
to,  or  resulting  from  an  act  of  terrorism 
when  the  applicable  qualified  anti- 
terrorism technologies  have  been 
deployed  in  defense  against,  response 
to.  or  recover\'  from  such  act 

(e)  Reciprocal  ivaivtr  of  claims  The 
Seller  shall  enter  into  a  reciprocal 
waiver  of  claims  with  its  contractors, 
subcontractors,  suppliers,  v-endors,  and 
customers,  and  contractors  and 
subcontractors  of  the  customers, 
involved  in  the  manufacture,  sale,  use, 
or  operation  of  qualified  anti-terrorism 
technologies,  under  which  each  partv  to 
the  waiver  agrees  to  be  responsible  for 
losses,  including  business  interruption 
losses,  that  it  sustains,  or  for  losses 
sustained  bv  its  own  employees 
resulting  from  an  activity  resulting  from 
an  act  of  terrorism  when  qualified  anti- 
terrorism technologies  have  been 
deployed  in  defense  against,  response 
to,  or  recovery  from  such  act. 
Notwithstanding  the  foregoing,  if  the 
Seller  has  used  diligent  efforts  in  good 
faith  to  obtain  all  required  reciprocal 
waivers,  then  obtaining  such  waivers 
shall  not  be  a  condition  precedent  or 
subsequent  for.  nor  shall  the  failure  to 
obtain  one  or  m.ore  of  such  waivers 
adversely  affect,  the  issuance,  validity, 
effectiveness,  duration,  or  applicability 
of  a  Designation  or  a  Certification. 
Nothing  in  this  paragraph  (e)  shall  he 
interpreted  to  render  the  failure  to 
obtain  one  or  more  of  such  waivers  a 
condition  precedent  or  subsequent  for 
the  issuance,  validity,  effectiveness, 
duration,  or  applicability  of  a 
Designation  or  a  Certification 

(f)  Extent  of  liabilitw  Liability  for  all 
claims  against  a  .Seller  arising  out  of. 
relating  to.  or  resulting  from  an  act  of 
terrorism  when  such  Seller's  qualified 
anti-terrorism  technology  has  been 
deployed  in  defense  against,  response 
to,  or  recovery  from  such  act  in 
accordance  with  the  applic:able 
Designation  and  such  claims  result  or 
may  result  in  loss  to  the  Seller,  whether 
for  compensatory  or  punitive  damages 
or  for  contribution  or  indemnity,  shall 
not  be  in  an  amount  greater  than  the 
limits  of  liability  insurance  coverage 
required  to  be  maintained  by  the  Seller 


under  this  Section,  or,  in  the  case  of  a 
Seller  authorized  by  the  Under 
Secretary  to  self-insure  pursuant  to  this 
Section,  sh.ill  not  be  in  dn  amount 
greater  than  the  liability  limit  prescribed 
bv  the  I'nder  .Secretary  in  the  applicable 
Designation 

(1)  In  addition,  in  any  action  brought 
under  Secticm  8t)J  of  the  Act  for 
damages: 

(i)  No  punitive  damages  intended  to 
punish  or  deter,  exemplary  damages,  or 
other  damages  not  intended  to 
compensate  a  plaintiff  for  actual  losses 
mav  be  awarded,  nor  shall  any  party  be 
liable  for  interest  prior  to  the  judgment. 

(ii)  NoiieconoiUK  damages  mav  be 
awarded  against  a  defendant  only  in  an 
amount  directly  [)ro[)ortional  to  the 
percentage  of  rt'spnnsibiiitv  >)f  suc;h 
defendant  for  the  harm  to  the  plaintiff, 
and  no  plaintiff  may  rec;over 
nonef;onomic  damages  unless  the 
plaintiff  suffered  physical  harm,  and 

(iii)  any  recovery  f)y  a  plaintiff  shall 
be  reduced  bv  the  amount  of  collateral 
source  compensation,  if  any,  that  the 
plaintiff  has  rec:eived  or  is  entitled  to 
receive  as  a  result  of  such  acts  of 
terrorism  that  result  or  may  result  in 
loss  to  the  Seller 

(2)  Without  prejudice  to  the  authority 
of  the  Under  Secretary  to  terminate  a 
Designation  pursuant  to  paragraph  (h)  of 
this  Section,  such  liabilitv  limitations 
and  reductions  shall  apply  in  perpetuity 
to  all  deployments  of  a  qualified  anti- 
terrorism technology  that  occur  on  or 
after  the  effective  date  {>f  the 
Designation  applicable  to  such 
technology  in  defense  against,  response 
to,  or  recovery  from  any  act  of  terrorism, 
regardless  of  wlj«^?ther  any  liability 
insurance  coverage  required  to  be 
obtained  bv  the  .Seller  is  actually 
maintained  or  not,  provided  that  the 
sale  of  such  technology  was 
consummated  h\  the  .Seller  on  or  after 
the  earliest  date  of  sale  of  such 
technology  specified  in  such 
Designation  (which  shall  be  dett^rmined 
bv  the  L'nder  Secretary  in  his  or  her 
discretion,  and  may  be  prior  to,  but 
shall  not  be  later  than,  such  effective 
date)  and  prior  to  the  expiration  or 
termination  of  such  Designation. 

(g)  Information  to  be  submitted  by  the 
Seller.  As  part  of  any  application  for  a 
Designation,  the  Seller  shall  provide  a 
statement,  executed  bv  a  dulv 
authorized  representative  of  the  Seller, 
of  all  liabilitv  insuranc;e  coverage 
applic:able  to  third-partv  claims  arising 
out  of.  relating  to.  or  resulting  from  an 
act  of  terrorism  when  the  Seller's 
qualified  anti-terrorism  technology  has 
been  deployed  in  defense  against, 
response  to,  or  recovery  from  such  act, 
including: 


(1)  Names  of  insurance  companies, 
policy  numbers,  and  expiration  dates; 

(2)  A  description  of  the  types  and 
nature  of  such  insurance  (including  the 
extent  to  which  the  Seller  is  self-insured 
or  intends  to  self-insure); 

[3]  Dollar  limits  per  occurrence  and 
annually  of  such  insurance,  including 
any  applicable  sublimits: 

(4)  Deductibles  or  self-insured 
retentions,  if  any,  that  are  applicable; 

(5)  Any  relevant  exclusicms  from 
coverage  under  such  policies; 

(6)  Tne  price  for  such  insurance,  if 
available,  and  the  per-unit  amount  or 
percentage  of  such  price  directly  related 
to  liabilitv  coverage  for  the  Seller's 
qualified  anti-terrorism  technology 
deployed  in  defense  against,  or  response 
to,  or  recovery  from  an  act  of  terror; 

(7)  Where  applicable,  whether  the 
liability  insurance,  in  addition  to  the 
.Seller,  protects  contractors, 
subcontractors,  suppliers,  vendors  and 
customers  of  the  Seller  and  contractors, 
subcontractors,  suppliers,  vendors  and 
customers  of  the  customer  to  the  extent 
of  their  potential  liability  for 
involvement  in  the  manufacture, 
qualification,  sale,  use  or  operation  of 
Qualified  Anti-terrorism  Technologies 
deployed  in  defense  against,  response 
to,  or  recovery  from  an  act  of  terrorism; 

(8)  Any  limitations  on  such  liability 
insurance;  and 

(9)  In  the  case  of  a  Seller  seeking 
approval  to  self-insure,  all  of  the 
information  described  in  48  CFR 
28.308(a)(1)  through  (10). 

(h)  I'nder  Secretary's  certification.  For 
each  qualified  anti-terrorism 
technology,  the  Under  Secretary  shall 
certify  the  amount  of  insurance  required 
under  Section  864  of  the  Act.  The  Under 
Secretary  shall  include  the  certification 
under  this  section  as  a  part  of  the 
applicable  Designation.  The  certification 
mav  specify  a  period  of  time  for  which 
the  certification  will  apply.  The  Seller 
of  a  qualified  anti-terrorism  technology 
may  at  any  time  petition  the  Under 
Secretary  for  a  revision  or  termination  of 
the  certification  under  this  section.  The 
Under  Secretary  or  his  designee  may  at 
any  time  request  information  from  the 
.Seller  regarding  the  insurance 
maintained  by  the  Seller  or  the  amount 
of  insurance  available  to  the  Seller. 

(i)  Seller's  continuing  obligations. 
Within  30  days  after  the  Under 
Secretary's  certification  required  by 
paragraph  (h),  and  within  30  days  after 
each  subsequent  anniversary  of  the 
issuance  of  a  Designation,  the  Seller 
shall  certify  to  the  Under  Secretary  that 
the  Seller  has  maintained  the  insurance 
required  by  such  certification.  The 
Under  Secretary  may  terminate  a 
Designation  if  the  Seller  fails  to  provide 
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the  certification  required  by  this 
paragraph  or  provides  a  false 
certification.  The  Under  Secretary  may 
also  consider  such  failure  to  provide  the 
certification  or  provision  of  a  false 
certification  when  reviewing  future 
applications  from  the  same  Seller.  The 
Seller  must  also  notify  the  Under 
Secretary  of  any  changes  in  types  or 
amounts  of  liability  insiuance  coverage 
for  any  qualified  anti-terrorism 
technology. 

§  25.5    Procedures  for  designation  of 
qualified  anti-terrorism  technologies. 

(a)  Application  procedure.  Any  Seller 
seeking  a  designation  shall  submit 
information  supporting  such  request  to 
the  Assistant  Secretary  for  Plans, 
Programs,  and  Budget  of  the  Department 
of  Homeland  Security  Directorate  of 
Science  and  Technology  ("the  Assistant 
Secretary"),  or  such  other  official  of 
such  Directorate  as  may  be  designated 
from  time  to  time  by  the  Under 
Secretary.  The  Under  Secretary  shall 
make  application  forms  available  at 
http://www.dhs.gov  and  by  mail  upon 
request  sent  to:  Directorate  of  Science 
and  Technology.  SAFETY  Act/room 
4320,  Department  of  Homeland 
Security,  Washington,  DC  20528. 

(b)  Initial  notification.  Within  30  days 
after  receipt  of  an  Application  for  a 
Designation,  the  Assistant  Secretary  or 
his  or  her  designee  shall  notify  the 
applicant  in  writing  that: 

(1)  The  Application  is  complete  and 
will  be  reviewed,  or 

(2)  That  the  Application  is 
incomplete,  in  which  case  the  missing 
or  incomplete  parts  will  be  specified. 

(c)  Review  process.  The  Assistant 
Secretary  or  his  or  her  designee  will 
review  each  complete  Application  and 
any  included  supporting  materials.  In 
performing  this  function,  the  Assistant 
Secretary  or  his  or  her  designee  may, 
but  is  not  required  to: 

(1)  Request  additional  information 
from  the  Seller; 

(2)  Meet  with  representatives  of  the 
Seller; 

(3)  Consult  with,  and  rely  upon  the 
expertise  of,  any  other  Federal  or 
nonfederal  entity; 

(4)  Perform  studies  or  analyses  of  the 
technology  or  the  insiu-ance  market  for 
such  technology;  and 

(5)  Seek  information  from  insurers 
regarding  the  availability  of  insurance 
for  such  technology. 

(d)  Recommendation  of  the  Assistant 
Secretary.  (1)  Within  90  days  after 
receipt  of  a  complete  Application  for  a 
Designation,  the  Assistant  Secretary 
shall  make  one  of  the  following 
recommendations  to  the  Under 
Secretary  regcirding  such  Application: 


(i)  That  the  Application  be  approved 
and  a  Designation  be  issued  to  the 
Seller; 

(ii)  That  the  Seller  be  notified  that  the 
technology  is  potentially  eligible  for  a 
Designation,  but  that  additional 
specified  information  is  needed  before  a 
decision  may  be  reached:  or 

(iii)  That  the  Application  be  denied. 

(2)  If  approval  is  recommended,  the 
recommendation  shall  include  a 
recommendation  regarding  the 
certification  required  by  §  25.4(h).  The 
Assistant  Secretary  may  extend  the  time 
period  beyond  90  days  upon  notice  to 
the  Seller;  the  Assistant  Secretary  is  not 
required  to  provide  a  reason  or  cause  for 
such  extension. 

(e)  Action  by  the  Under  Secretan'. 
Within  30  days  after  receiving  a 
recommendation  from  the  Assistant 
Secretary  pursuant  to  paragraph  (d)  of 
this  section,  the  Under  Secretary  shall 
take  one  of  the  following  actions: 

(1)  Approve  the  Application  and  issue 
an  appropriate  Designation  to  the  Seller, 
which  shall  include  the  certification 
required  by  §25.4(h); 

(2)  Notify  the  Seller  in  writing  that  the 
technology  is  potentially  eligible  for  a 
Designation,  but  that  additional 
specified  information  is  needed  before  a 
decision  may  be  reached;  or 

(3)  Deny  the  Application,  and  notify 
the  Seller  in  writing  of  such  decision. 
The  Under  Secretary  may  extend  the 
time  period  beyond  30  days  upon  notice 
to  the  Seller;  the  Under  Secretary  is  not 
required  to  provide  a  reason  or  cause  for 
such  extension.  The  Under  Secretar\''s 
decision  shall  be  final  and  not  subject 
to  review,  except  at  the  discretion  of  the 
Under  Secretary. 

(f)  Term  of  Designation;  renewal.  A 
Designation  shall  be  valid  and  effective 
for  a  term  of  five  to  eight  years  (as 
determined  by  the  Under  Secretan,- 
based  upon  the  technology) 
commencing  on  the  date  of  issuance.  At 
any  time  commencing  two  years  prior  to 
the  expiration  of  a  Designation,  the 
Seller  may  apply  for  renewal  of  the 
Designation.  The  Under  Secretary  shall 
make  the  application  form  for  renewals 
available  at  http://wwvi:dhs.gov  and  by 
mail  upon  request  sent  to:  Directorate  of 
Science  and  Technology' .  SAFETY  Act/ 
room  4320,  Depertment  of  Homeland 
Security,  Washington,  DC  20528. 

(g)  Transfer  of  Designation.  (1)  Except 
as  may  be  restricted  by  the  terms  and 
conditions  of  a  Designation,  any 
Designation  may  be  transferred  and 
assigned  to  any  other  person  or  entity  to 
which  the  Seller  transfers  and  assigns 
all  right,  title,  and  interest  in  and  to  the 
technology  covered  by  the  Designation, 
including  the  intellectual  property 
rights  therein  (or,  if  the  Seller  is  a 


licensee  of  the  technology,  to  any 
person  or  entity  to  which  such  Seller 
transfers  all  of  its  right,  title,  and 
interest  in  and  to  the  applicable  license 
agreement).  Such  transfer  and 
assignment  of  a  Designation  will  not  be 
effective  unless  and  until: 

(i)  the  Under  Secretarx'  is  notified  in 
writing  of  the  transfer  using  the 
"Application  for  Transfer  of 
Designation"  form  issued  by  the  Under 
Secretary'  (the  Under  Secretary  shall 
make  this  application  form  available  at 
http://www.dhs.gov  and  by  mail  by 
written  request  sent  to:  Directorate  of 
Science  and  Technology,  SAFETY  Act/ 
room  4320,  Department  of  Homeland 
Seciuity,  Washington,  DC  20528).  and 

(ii)  tbe  transferee  complies  with  all 
applicable  provisions  of  the  SAFETY 
Act.  this  Part,  and  the  relevant 
Designation  as  if  the  transferee  were  the 
Seller. 

(2)  Upon  the  effectiveness  of  such 
transfer  and  assignment,  the  transferee 
will  be  deemed  to  be  a  Seller  in  the 
place  and  stead  of  the  transferor  with 
respect  to  the  applicable  technology  for 
all  purposes  under  the  SAFETY  Act, 
this  Part,  and  the  transferred 
Designation.  The  transferred 
Designation  will  continue  to  apply  to 
the  transferor  with  respect  to  all 
transactions  and  occurrences  that 
occurred  through  the  time  at  which  the 
transfer  and  assignment  of  the 
Designation  became  effective,  as 
specified  in  the  applicable  Application 
for  Transfer  of  Designation. 

(h)  Application  of  Designation  to 
licensees.  Except  as  may  be  restricted  by 
the  terms  and  conditions  of  a 
Designation,  any  Designation  shall 
apply  to  any  other  person  or  entity  to 
which  the  Seller  licenses  (exclusively  or 
nonexclusively)  the  right  to 
manufacture,  use,  or  and  sell  the 
technology,  in  the  same  manner  and  to 
the  same  extent  that  such  Designation 
applies  to  the  Seller,  effective  as  of  the 
date  of  commencement  of  the  license, 
provided  that  the  Seller  notifies  the 
Under  Secretary  of  such  license  by 
submitting,  within  30  days  after  such 
date  of  commencement,  a  "Notice  of 
License  of  Qualified  Anti-terrorism 
Technology"  form  issued  by  the  Under 
Secretary.  The  Under  Secretary  shall 
make  this  form  available  at  http:// 
ww'w. dhs.gov  and  by  mail  upon  request 
sent  to:  Directorate  of  Science  and 
Technology.  SAFETY  Act/room  4320. 
Department  of  Homeland  Security, 
Washington.  DC  20528.  Such 
notification  shall  not  be  required  for  any 
licensee  listed  as  a  Seller  on  the 
applicable  Designation. 

(i)  Termination  of  Designation 
resulting  from  significant  modification. 
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A  Designation  .shall  terminate 
automatically,  and  have  no  hirther  force 
or  effect,  if  the  designated  qualified  anti- 
terrorism technology  is  significantly 
changed  or  modified.  A  significant 
change  or  modification  in  the 
technology  is  one  that  could 
significantly  reduce  the  safetv  or 
effectiveness  of  the  technology.  This 
could  include,  in  the  case  of  a  device, 
a  significant  change  or  modification  in 
design,  material,  chemical  composition, 
energy  source,  manufacturing  process, 
or  purpose  for  which  it  is  to  be  sold,  and 
in  the  case  of  a  service,  a  significant 
change  or  modification  in  methodology, 
procedures,  or  purpose  for  which  it  is  to 
be  sold.  If  a  Seller  is  planning  a  change 
or  modification  to  a  designated 
technology,  such  Seller  may  apply  for  a 
corresponding  modification  of  the 
applicable  Designation  in  advance  of  the 
implementation  of  such.modification. 
Application  for  such  a  modification 
must  be  made  using  the  "Application 
for  Modification  of  Designation"  form 
issued  bv  the  Under  Secretan,'.  The 
Under  Secretary  shall  make  this 
application  form  available  at  /i»p  // 
vvww.fy/is.gov  and  by  mail  upon  request 
sent  to:  Directorate  of  Science  and 
Technology.  SAFETY  Act/ room  4320. 
Department  of  Homeland  Security. 
Washington.  DC  20528  Changes  or 
modifications  will  be  evaluated  at  a 
minimum  with  reference  to  the 
description  of  the  technology  and  its 
purposes  as  provided  in  the  Seller's 
application  and  with  reference  to  what 
was  designated  in  the  applicable 
Designation.  In  lieu  of  issuing  a 
modified  Designation  in  respon.se  to 
such  an  application,  the  Under 
Secretarv  mav  elect  to  issue  a  certificate 
to  the  Seller  certifying  that  the 
submitted  changes  or  modifications  are 
not  significant  within  the  meaning  of 
this  paragraph  (i)  and  that  the  Seller's 
existing  Designation  continues  to  be 
applicable  to  the  changed  or  modified 
technology. 

§  25.6    Government  contractor  defense. 

(a)  Criteria  tor  certification  The 
Under  Secretary  may  certify  a  qualified 
anti-terrorism  technologv  as  an 
Approved  Product  for  Homeland 
Securitv  for  purposes  of  establishing  a 
rebuttable  presumption  of  the 
applicabilitv  of  the  government 
contractor  defense.  In  determining 
whether  to  grant  such  certification,  the 
Under  Secretary  or  his  or  her  designee 
shall  conduct  a  comprehensive  review 
of  the  design  of  such  technology  and 
determine  whether  it  will  perform  as 
intended,  conforms  to  the  Seller's 
specifications,  and  is  safe  for  use  as 
intended.  The  Seller  shall  provide  safety 


and  hazard  analyses  and  other  relevant 
data  and  information  regarding  such 
technologv  to  the  Department  in 
connection  with  an  application.  The 
Under  Secretan.'  or  his  designee  may 
require  that  the  Seller  submit  any 
inforniaiion  that  the  Under  Secretary  or 
his  designee  considers  relevant  to  the 
application  for  approval.  The  Under 
Secretarv  or  his  designee  may  consult 
with,  and  relv  upon  the  expertise  of,  any 
other  governmental  or  non- 
governmental person  or  entity,  and  may 
consider  test  results  produced  by  an 
independent  laboratory  or  other  person 
or  entitv  engaged  by  the  Seller. 

(b)  Extent  of  liability  Should  a 
product  liabilitv  or  other  lawsuit  be 
filed  for  claims  arising  out  of,  relating 
to,  or  resulting  from  an  act  of  terrorism 
when  qualified  anti-terrorism 
technologies  certified  by  the  Under 
Secretarv  as  provided  in  §§  25.6  and 
25.7  of  this  part  have  been  deployed  in 
defense  against  or  response  or  recovery 
from  such  act  and  such  claims  result  or 
may  result  in  loss  to  the  Seller,  there 
shall  be  a  rebuttable  presumption  that 
the  government  contractor  defense 
applies  in  such  lawsuit  This 
presumption  shall  only  be  overcome  by 
evidence  showing  that  the  .Seller  acted 
fraudulently  or  with  willful  misconduct 
in  submitting  information  to  the 
Assistant  Secretary  during  the  course  of 
the  Assistant  Secretary's  consideration 
of  such  technology  under  this 
subsection.  This  presumption  of  the 
government  contractor  defense  shall 
applv  regardless  of  whether  the  claim 
against  the  Seller  arises  from  a  sale  of 
the  product  to  Federal  Government  or 
non-Federal  Government  customers. 
Such  presumption  shall  apply  in 
perpetuity  to  all  deployments  of  a 
qualified  anti-terrorism  tec;hnology  (for 
whic;h  a  Certification  has  betm  issued  by 
the  Under  Secretarv  as  provided  in  this 
section  and  ^  25.7)  that  occur  on  or  after 
the  effective  date  of  the  Certification 
applicable  to  such  technology  in 
defense  against,  response  to,  or  recovery 
from  any  act  of  terrorism,  provided  that 
the  sale  of  such  technology  was 
c(msummated  bv  tht?  vSeller  on  or  after 
the  earliest  date  of  sale  of  such 
technology  specified  in  such 
Certification  (which  shall  be  determined 
bv  the  Under  Secretary  in  his  or  her 
discretion,  and  may  be  prior  to,  but 
shall  not  be  later  than,  such  effective 
date)  and  prior  to  the  expiration  or 
termination  of  such  Certification. 

§  25.7    Procedures  for  Certification  of 
Approved  Products  for  Homeland  Security. 

(a)  Application  procedure.  A  Seller 
seeking  certification  of  anti-terrorism 
technology  as  an  Approved  Product  for 


Homeland  Security  under  §25.6  (a 
"Certification  ")  shall  submit 
information  supporting  such  request  to 
the  Assistant  Secretary.  The  Under 
Secretarv  shall  make  application  forms 
available  at  httpJ/v^'ww. dhs.gov.  and 
copies  may  also  be  obtained  by  mail  by 
lending  a  request  to:  Directorate  of 
Science  and  Technology,  SAFETY  Act/ 
room  4320,  Department  of  Homeland 
Security,  Washington,  DC  20528,  An 
application  for  a  certification  may  not 
be  filed  unless  the  Seller  has  also  filed 
an  application  for  designation  of 
qualified  anti-terrorism  technology  for 
the  same  technology.  The  two 
applications  may  be  filed 
simultaneously  and  may  be  reviewed 
simultaneously. 

(b)  Initial  notification.  Within  30  days 
after  receipt  of  an  Application  for  a 
Certification,  the  Assistant  Secretary  or 
his  or  her  designee  shall  notify  the 
applicant  in  writing  that: 

(1)  The  Application  is  complete  and 
will  be  reviewed,  or 

(2)  That  the  Application  is 
incomplete,  in  which  case  the  missing 
or  incomplete  parts  will  be  specified. 

(c)  Review  process.  The  Assistant 
Secretary  or  his  or  her  designee  will 
review  each  complete  Application  for  a 
Certification  and  any  included 
supporting  materials.  In  performing  this 
function,  the  Assistant  Secretary  or  his 
or  her  designee  may,  but  is  not  required 
to: 

(1)  Request  additional  information 
from  the  Seller; 

(2)  Meet  with  representatives  of  the 
Seller; 

(3)  Consult  with,  and  rely  upon  the 
expertise  of,  any  other  Federal  or 
nonfederal  entity;  and 

(4)  Perform  or  seek  studies  or  analyses 
of  the  technology. 

(d)  Recommendation  of  the  Assistant 
Secretary.  (1)  Within  90  days  after 
receipt  of  a  complete  Application  for  a 
Certification,  the  Assistant  Secretary' 
shall  make  one  of  the  following 
recommendations  to  the  Under 
Secretary'  regarding  such  Application: 

(i)  That  the  Application  be  approved 
and  a  Certification  be  issued  to  the 
Seller; 

(ii)  That  the  Seller  be  notified  that  the 
technology  is  potentially  eligible  for  a 
Certification,  but  that  additional 
specified  information  is  needed  before  a 
decision  may  be  reached;  or 

(iii)  That  the  Application  be  denied. 

(2)  The  Assistant  Secretary  may 
extend  the  time  period  beyond  90  days 
upon  notice  to  the  Seller;  the  Assistant 
Secretary  is  not  required  to  provide  a 
reason  or  cause  for  such  extension. 

(e)  Action  by  the  Under  Secretary.  (1) 
Within  30  days  after  receiving  a 
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recommendation  from  the  Assistant 
Secretary  pursuant  to  paragraph  (d)  of 
this  section,  the  Under  Secretary  shall 
take  one  of  the  following  actions: 

(i)  Approve  the  Application  and  issue 
an  appropriate  Certification  to  the 
Seller; 

(ii)  Notify  the  Seller  in  writing  that 
the  technology  is  potentially  eligible  for 
a  Certification,  but  that  additional 
specified  information  is  needed  before  a 
decision  may  be  reached;  or 

(iii)  Deny  the  Application,  and  notify 
the  Seller  in  writing  of  such  decision. 

(2)  The  Under  Secretary  may  extend 
the  time  period  beyond  30  days  upon 
notice  to  the  Seller,  and  the  Under 
Secretary  is  not  required  to  provide  a 
reason  or  cause  for  such  extension.  The 
Under  Secretary's  decision  shall  be  final 
and  not  subject  to  review,  except  at  the 
discretion  of  the  Under  Secretary. 

(0  Designation  is  a  pre-condition.  The 
Under  Secretary  may  approve  an 
application  for  a  certification  only  if  the 
Under  Secretary  has  also  approved  an 
application  for  a  designation  for  the 
same  technology  under  section  25.3. 

(g)  Content  and  term  of  certification; 
renewal.  A  Certification  shall  specify 
the  technology,  the  Seller(s)  of  the 
technology,  and  the  earliest  date  of  sale 
of  the  technology  to  which  the 
Certification  shall  apply  (which  shall  be 
determined  by  the  Under  Secretary  in 
his  or  her  discretion,  and  may  be  prior 
to,  but  shall  not  be  later  than,  the 
effective  date  of  the  Certification).  The 
Certification  may  also  include  such 
other  specifications  as  the  Under 
Secretary  may  deem  to  be  appropriate, 
including,  but  not  limited  to,  specific 
applications  of  the  technology,  materials 
or  processes  required  to  be  used  in 
producing  or  using  the  technology, 
restrictions  on  transfer  or  licensing,  and 
training  and  instructions  required  to  be 
provided  to  persons  involved  in  the 
deployment  of  the  technology.  A 
certification  shall  be  valid  and  effective 
for  the  same  period  of  time  for  which 
the  related  Designation  is  issued,  and 
shall  terminate  upon  the  termination  of 
such  related  Designation.  The  Seller 
may  apply  for  renewal  of  the 
Certification  in  connection  with  £in 
application  for  renewal  of  the  related 
Designation.  An  application  for  renewal 
must  be  made  using  the  "Application 
for  Certification  of  an  Approved  Product 
for  Homeland  Security"  form  issued  by 
the  Under  Secretary. 

(h)  Application  of  Certification  to 
licensees.  Any  certification  shall  apply 
to  any  other  person  or  entity  to  which 
the  Seller  licenses  (exclusively  or 
nonexclusively)  the  right  to 
manufacture  and  sell  the  technology,  in 
the  same  maimer  and  to  the  same  extent 


that  such  certification  applies  to  the 
Seller,  effective  as  of  the  date  of 
commencement  of  the  license,  provided 
that  the  Seller  notifies  the  Under 
Secretary  of  such  license  by  submitting, 
within  30  days  after  such  date  of 
conunencement.  a  "Notice  of  License  of 
Approved  Anti-terrorism  Technology" 
form  issued  by  the  Under  Secretary.  The 
Under  Secretary  shall  make  this  fo'-m 
available  at  bttp://vv'Vi'w.dhs.gov  and  by 
mail  upon  request  sent  to:  Directorate  of 
Science  and  Technology.  SAFETY  Act/ 
room  4320,  Department  of  Homeland 
Security,  Washington,  DC  20528.  Such 
notification  shall  not  be  required  for  any 
licensee  listed  as  a  Seller  on  the 
applicable  Certification. 

(i)  Transfer  of  Certification.  In  the 
event  of  any  permitted  transfer  and 
assignment  of  a  Designation,  any  related 
Certification  for  the  same  anti-terrorism 
technology  shall  automatically  be 
deemed  to  be  transferred  and  assigned 
to  the  same  transferee  to  which  such 
Designation  is  transferred  and  assigned. 
The  transferred  Certification  will 
continue  to  apply  to  the  transferor  with 
respect  to  all  transactions  and 
occmrences  that  occurred  through  the 
time  at  which  such  transfer  and 
assignment  of  the  Certification  became 
effective. 

(j)  Issuance  of  Certificate;  Approved 
Product  List.  For  anti-terrorism 
technology  reviewed  and  approved  by 
the  Under  Secretary  and  for  which  a 
Certification  is  issued,  the  Under 
Secretary  shall  issue  a  certificate  of 
conformance  to  the  Seller  and  place  the 
anti-terrorism  technology  on  an 
Approved  Product  List  for  Homeland 
Security,  which  shall  be  published  by 
the  Department  of  Homeland  Security. 

§25.8    Confidentiality  and  protection  of 
Intellectual  property. 

The  Secretary,  in  consultation  with 
the  Office  of  Management  and  Budget 
and  appropriate  Federal  law 
enforcement  and  intelligence  officials, 
and  in  a  manner  consistent  with 
existing  protections  for  sensitive  or 
classified  information,  shall  establish 
confidentiality  protocols  for 
maintenance  and  use  of  information 
submitted  to  the  Department  under  the 
SAFETY  Act  and  this  Part.  Such 
protocols  shall,  cunong  other  things, 
ensure  that  the  Department  will  utilize 
all  appropriate  exemptions  from  the 
Freedom  of  Information  Act. 

§25.9    Definitions. 

Act  of  Terrorism — The  term  "act  of 
terrorism"  means  any  act  that — 

(1)  Is  unlawful; 

(2)  Causes  harm  to  a  person,  property, 
or  entity,  in  the  United  States,  or  in  the 


case  of  a  domestic  United  States  air 
carrier  or  a  United  States-flag  vessel  (or 
a  vessel  based  principally  in  the  United 
States  on  which  United  States  income 
tax  is  paid  and  whose  insurance 
coverage  is  subject  to  regulation  in  the 
United  States),  in  or  outside  the  United 
States;  and 

(3)  Uses  or  attempts  to  use 
instrumentalities,  weapons  or  other 
methods  designed  or  intended  to  cause 
mass  destruction,  injur\'  or  other  loss  to 
citizens  or  institutions  of  the  United 
Stat^. 

Assistant  Secretary — The  term 
"Assistant  Secretary"  means  the 
Assistant  Secretary  for  Plans.  Programs, 
and  Budget  of  the  Department  of 
Homeland  Security  Directorate  of 
Science  and  Technology,  or  such  other 
official  of  such  Directorate  as  may  be 
designated  from  time  to  time  by  the 
Under  Secretary. 

Certification — The  term 
"Certification"  means  (unless  the 
context  requires  otherwise)  a 
certification  that  a  qualified  anti- 
terrorism technology  for  which  a 
Designation  has  been  issued  will 
perform  as  intended,  conforms  to  the 
Seller's  specifications,  and  is  safe  for 
use  as  intended. 

Contractor — ^The  term  "contractor"  of 
a  Seller  means  any  person  or  entity  with 
whom  or  with  which  the  Seller  has 
entered  into  a  contract  relating  to  the 
manufacture,  sale,  use,  or  operation  of 
anti-terrorism  technology  for  which  a 
Designation  is  issued  (regardless  of 
whether  such  contract  is  entered  into 
before  or  after  the  issuance  of  such 
Designation),  including,  without 
limitation,  an  independent  laboratory'  or 
other  entity  engaged  in  testing  or 
verifying  the  safety,  utility, 
performance,  or  effectiveness  of  such 
technology,  or  the  conformity  of  such 
technology  to  the  Seller's  specifications. 

Designation — The  term  "Designation" 
means  a  designation  of  a  qualified  anti- 
terrorism technology  under  the  SAFETY 
Act  issued  by  the  Under  Secretary  under 
authority  delegated  by  the  Secretary  of 
Homeland  Security. 

Loss — The  term  "loss"  means  death, 
bodily  injury,  or  loss  of  or  damage  to 
property,  including  business 
interruption  loss  (which  is  a  component 
of  loss  of  or  damage  to  property). 

Noneconomic  damages — The  term 
"noneconomic  damages"  means 
damages  for  losses  for  physical  and 
emotional  pain,  suffering, 
inconvenience,  physical  impairment, 
mental  anguish,  disfigurement,  loss  of 
enjoyment  of  life,  loss  of  society  and 
companionship,  loss  of  consortium, 
hedonic  damages,  injury  to  reputation, 
and  any  other  nonpecuniary  losses. 
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PhvsK  III  honn — The  term  ■physical 
harm"  a.s  used  in  the  Act  shall  mean  a 
phvsical  in|urv  to  the  b()d\'  that  c  aus'-d, 
either  temporarilv  or  permanentlv, 
partial  or  total  phvsu  al  disabilit\ 
incapacitv  or  disfimirement    hi  no  e\>'nt 
shall  phvsu;al  harm  inc  lude  mental 
pain,  anguish,  or  suffering,  or  fear  ot 
iniur\' 

Qudlilifd  Anti-Tfrron-yin  Tt'chnolni^v 
iQATTi — The  term     'qualihed  anti- 
terrorism technologN '"  means  any 
produt:t.  equipment,  service  (inrludiiiL; 
support  ser\icesi.  de\i(  e,  or  te(,linolnL;\ 
(including  information  ti'(  hnoioyvi 


desii^ned.  developed,  modified,  or 
pro(  urt'd  for  the  specific  purpose  of 
pre\entim4.  detecting,  identifving.  or 
(ieterring  a(  ts  ot  terrorism  or  limiting 
the  harm  -~u(  h  .u  ts  might  otherwise 
(  ause.  for  whii  h  a  Design.ition  has  been 
issufd  under  thi--  Part 

S.-\F;-;7  V  .\(  t  or  .Arf— The  term 
S.-VKKT"!  .\f  t    or    .\(t  "  means  the 
.Suppiirt  Antiterrorism  h\  Fostering 
Kfff(  tivr   Yfi  tiuoiomes  .\(  t  of  :i{)02. 
.■n,u  ted  a>  .Subtitlf  ( ■  of  Title  VIII  of  the 


Hi)liiel,iiul  .Sim  urit\   .\i  t  of  2()()J, 

I.,i\\  i():"-^(-*b. 


Seller — The  term  "Seller"  means  any 
person  or  entitv  to  whom  or  to  which 
(as  appropriate)  a  Designation  has  been 
issued  under  this  Part  (unless  the 
context  requires  otherwise). 

( 'nder  Secretary — The  term  "Under 
Secretary"  means  the  Under  Secretary 
for  Sc-ence  and  Technology  of  the 
Department  of  Homeland  Security. 

Dated:  October  10.  2003. 
Tom  Ridge. 

St'iTftan,-  oi Homeland  Sfrunty. 

|FR  Uoc.  0:i-2H217  Filed  10-10-03;  4:\5  pm] 
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39  56591,  56594,  56596, 

56598,  56792,  56794,  56796. 
56799,  56801,  57392,  57394, 
57639,  58044,  58046.  58050, 
58283.  58285,  58287  58289, 
58291,  59136,  59138,  59139 
59347,  59349,  59555 

73        58052 

15CFR 

303  56555 

16CFR 

1000  57799 

17CFR 

4 59113 

30 58583 

230 57760 

239 57760 

270 57760 

274 57760 

275  56692 

279 56692 

Proposed  Rules: 

239 58226 

274 „ 58226 

275 58226 

19CFR 

12 58371 

Proposed  Rules: 

191       56804 

20CFR 

604  58540 

21  CFR 

1 58894.  58974 

20 58894 

172 57799,  57957 

347      58273 

520      57351 

522     56765 

529       -    57613 

1300  57799 

1301  58587 

1309 57799 

1310  57799 

Proposed  Rules: 

1  56600 

356  57642 

22  CFR 

120       57352 

24  CFR 

598      57604 

599        57604 

982  57804 
Proposed  Rules: 

203  58006 

25  CFR 

Proposed  Rules: 

514  58053 

26  CFR 

1  56556   591  U 

Proposed  Rules: 

301 59557 


27  CFR 

73 58600 

Proposed  Rules: 

9  57840,  5784', 

29  CFR 

403      58374 

408      58374 

4022    59315 

4044    59315 

30  CFR 

935      57352 

938    56765   57805 

Proposed  Rules: 

914    59352 

917      57398 

33  CFR 

100  58011,  58013,  58603 

110  58015 

117  57356   57614,  58018. 

59114,  59316.  59535 

147       59116 

165 57358.  57366,  57368, 

57370,  57616,  58015,  58604, 

58606.  59118,  59538 
334  57624 

Proposed  Rules: 

100    58640 

117     58642.  59143 

334       57642 

37  CFR 

2 56556 

260  57814 

Proposed  Rules: 

201 58054 

38  CFR 

3  59540 

Proposed  Rules: 

17 56876   59557 

36 58293 

39  CFR 

111 56557  58273 

224   56557 

230   57372 

261   56557 

262   56557 

263  56557 

264   56557 

265   56557 

266 56557 

267 56557 

268   5655" 

40  CFR 

52      58019  58276.  68608 
59121  59123,  59318,  59321 
59327 

60 59328 

62 57518  58613 

63 581  72  5861  5 

80 5G776,  57815 

81 57820 

239 57824 

258   57824  59333 

271   59542 


Proposed  Rules: 

30 57850,  59563 

31 57850,  59563 

33 57850,  59563 

35 57850,  59563 

40 57850,  59563 

52     58055.  58295,  58644, 
59145,  59146,  59355,  59356 

60 58838 

62 58646 

70 58055 

71 58055 

80. 56805,  57851 

82 56809 

131 58758 

141  58057 

142 58057 

143 58057 

228  58295 

239 57855 

258 57855 

261 56603 

271 59563 

300 57855 

41  CFR 

101-6 56560 

101-8 57730 

42  CFR 

409 58756 

411 58756 

412  57732 

413  57732,  58756 

440 58756 

483 58756 

488 58756 

489 58756 

44  CFR 

59 59126 

61 59126 

65 57625 

67     57825.57828 

Proposed  Rules: 

61 59146 

62 59146 

67 57856 

47  CFR 

1  58629,  59127 

5  59335 

24  57828 

25  58629,  59127,  59128 

52 56781 

64 56764,  59130 

73 57829 

74 59131 

76 59336 

78  59131 

Proposed  Rules: 

73  56810,56811,57861 

48  CFR 

Ch.  1 56668,  56689 

1    56669 

2  56669,  56676,  56681 

4  56669,  56676,  56679 

5  56676 

6  56676 

7 56676 


8 56688 

9 56676 

10 56676,  56681 

12 56676,  56681,  56682 

13 56669,  56681 

14 56676 

19 56676,  56681 

22 56676 

24 56688 

25 56676.  56681,  56684, 

56685 

31 56686 

32 56669,  56682 

34 56676 

35 56676 

36 56676 

52 56669,  56682,  56684, 

56685 

202 56560,  58631 

204 58631 

211 58631 

212 58631 

213 56560 

226 56561 

237 56563 

243 58631 

252 56560,  56561,  58631 

1817 57629 

Proposed  Rules: 

16 56613 

39 56613,  59447 

511 59510 

552 59510 

49  CFR 

171 57629 

172 57629 

173 57629 

175 57629 

176 57629 

177 57629 

178 57629 

179 57629 

544 59132 

575 59249 

1503 58281 

50  CFR 

17  56564,  57829,  59337 

21 58022 

32 57308 

622 57375 

635 56783,  59546 

648 58037,  58281 

660 57379 

679 56788,  57381,  57634, 

57636,  57837,  58037,  58038, 
59345.  59546 

697 56789 

Proposed  Rules: 

17 57643,  57646 

300 58296 

402 58298 

622 57400,  59151 

648 56811 

660 59358 

679 59564 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  16, 
2003 

AGRICULTURE 
DEPARTMENT 
Artimal  and  Plant  Heatth 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Classical  swine  fever; 
disease  status  change — 
East  Anglia;  published  10- 
16-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
Claims;  electronic 
submission;  published  8- 
15-03 

HOMELAND  SECURITY 
DEPARTMENT 

Support  Anti-Terrorism  by 
Fostering  Effective 
Technologies  Act  of  2002 
(SAFETY  Act); 
implementation;  published 
10-16-03 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
facilities;  domestic  licensing: 
Combustible  gas  control  in 
containment;  published  9- 
16-03 
Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Design  of  dry  cask 
independent  spent  fuel 
storage  installations  and 
monitored  retrievable 
storage  installations; 
siting;  published  9-16-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  published  9-11-03 
Boeing;  published  9-11-03 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Chronic  lymphocytic 
leukemia;  presumptive 


service  connection; 
published  10-16-03 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Alaska  National  Interest  Lands 
Conservation  Act;  Title  VIII 
implementation  (subsistence 
priority): 
Wildlife;  2004-2005; 

subsistence  taking; 

comments  due  by  10-24- 

03;  published  8-19-03  [FR 

03-21121] 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations: 

Direct  farm  loan  programs; 
appraisals;  comments  due 
by  10-20-03;  published  8- 
21-03  [FR  03-21422] 

Guaranteed  farm  loan 
program;  comments  due 
by  10-20-03;  published  8- 
19-03  [FR  03-21040] 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 
Direct  fann  loan  programs; 
appraisals;  comments  due 
by  10-20-03;  published  8- 
21-03  [FR  03-21422] 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 

Program  regulations: 
Direct  farm  loan  programs; 
appraisals;  comments  due 
by  10-20-03;  published  8- 
21-03  [FR  03-21422] 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Program  regulations: 
Direct  farm  loan  programs; 
appraisals;  comments  due 
by  10-20-G3;  published  8- 
21-03  [FR  03-21422] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Atlantic  highly  migratotv 
species — 

Atlantic  blue  and  white 
martin;  recreational 
landings  limit; 
comments  due  by  10- 
24-03;  published  9-17- 
03  [FR  03-23764] 
Northeastern  United  States 
fisheries — 


Atlantic  surf  clam  and 
ocean  quahog; 
comments  due  by  10- 
23-03;  published  8-25- 
03  [FR  03-21609] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Multiyear  contracting 
authority  revisions: 
comments  due  by  10-20- 
03;  published  8-21-03  [FR 
03-21309] 
Production  surveillance  and 
reporting;  comments  due 
by  10-20-03;  published  8- 
21-03  [FR  03-21312] 
Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program- 
Coordination  of  benefits 
between  TRICARE  and 
the  Department  of 
Veterans  Affairs; 
comments  due  by  10- 
20-03;  published  8-19- 
03  [FR  03-21012] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  rate  and  corporate 
regulation  filings: 

Virginia  Electric  &  Power 
Co.  et  al.;  Open  for 
comments  until  further 
notice;  published  10-1-03 
[FR  03-24818] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Asbestos;  comments  due  by 
10-20-03;  published  9-18- 
03  [FR  03-23846] 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
Compression-ignition  manne 
engines  at  or  above  30 
liters  per  cylinder; 
emission  standards: 
correction;  comments  due 
by  10-20-03;  published  9- 
19-03  [FR  03-23849] 
Compression-ignition  marine 
engines  at  or  above  30 
liters  per  cylinder: 
emission  standards 
Correction;  comments  due 
by  10-20-03;  published 
9-19-03  [FR  03-23848] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

New  Mexico;  comments  due 
by  10-20-03;  published  9- 
18-03  [FR  03-23747] 
Air  quality  implementation 
plans;  approval  and 


promulgation;  various 
States: 

Arizona:  comments  due  by 
10-22-03;  published  9-22- 
03  [FR  03-24003] 
Air  quality  planning  purposes: 
designation  of  areas: 

Anzona:  comments  due  by 
10-22-03:  published  9-22- 
03  [FR  03-24002] 
Environmental  statements: 
availability,  etc.: 
Coastal  nonpoint  pollution 
control  program- 
Minnesota  and  Texas: 
Open  for  comments 
until  further  notice: 
published  10-16-03  [FR 
03-26087] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Americans  with  Disabilities 
Act:  implementation — 
Individuals  with  hearing 
and  speech  disabilities: 
telecommunications 
relay  services  and 
speech-to-speech 
services:  comments  due 
by  10-24-03;  published 
8-25-03  [FR  03-21615] 

FEDERAL  TRADE 
COMMISSION 

Industry  guides: 
Tire  advertising  and  labeling 
guides;  comments  due  by 
10-24-03;  published  8-25- 
03  [FR  03-21681] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
Respiratory  assist  devices 
with  bi-level  capacity  and 
back-up  rate;  payment; 
comments  due  by  10-21- 
03;  published  8-22-03  [FR 
03-21443] 

HOMELAND  SECURITY 
DEPARTMENT 

Coast  Guard 

Drawbndge  operations: 
California;  comments  due  by 

10-22-03;  published  9-22- 

03  [FR  03-24016] 
Oregon;  comments  due  by 

10-20-03;  published  9-5- 

03  [FR  03-22564] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Alaska  National  Interest  Lands 
Conservation  Act;  Title  VIM 
Implementation  (subsistence 
priority): 

Wildlife;  2004-2005; 
subsistence  taking: 
comments  due  by  10-24- 
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03    published  8-19-03  [FR 
03-21121] 

Endangered  and  threatened 
species 

Scimitar-homed  on/x    addax 
and  dama  gazelle 
comments  due  Dy  ■'0-22- 
03:  published  7-24-03  [FB 
03-18841] 

Migratory  bird  hunting 

Resident  Canada  goose 
populations,  management, 
comments  due  by  10-20- 
03:  published  8-21-03  [FR 
03-21268] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions 
Pennsylvania    comments 

due  by  10-22-03, 

published  9-22-03  [FR  03- 

23986] 

MERIT  SYSTEMS 
PROTECTION  BOARD 

Practice  and  procedure 
Expeditious  adiudication  of 
appeals,  comments  due 
by  10-20-03,  published  9- 
18-03  [FR  03-238571 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 
Executive  branch  employees 
detailed  to  legislative 
branch,  guidelines, 
comments  due  by  10-24- 
03,  published  9-9-03  [FR 
03-22904] 

Intergovernmental  Personnel 
Act  Mobility  Programs 
Federal  Government  and 
State,  local    and  Indian 
Tnbal  governments    higher 
education  institutions   etc 
temporary  employee 
assignments:  comments 
due  by  10-21-03 
published  8-22-03  [FR  03- 
21417] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  secunty  benefits 
Federal  old-age.  survivors 
and  disability  insurance — 
Eamings.  annual  test  for 
retirement  tieneficiaries. 
comments  due  by  10- 
24-03.  published  8-25- 
03  [FR  03-21613] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Airbus,  comments  due  t?y 
10-20-03    published  9-18 
03  [FR  03-23832] 
Boeing    comments  due  by 
10-20-03,  published  9-4 
03  [FR  03-22496] 
Bombardier    comments  due 
by  10-22-03    published  9- 
22-03  [FR  03-239331 
Eurocopter  France 
comments  due  by  10-21- 
03.  published  8-22-03  [FR 
03-21522] 
McCauley  Propeller 

Systems.  Inc  .  comments 
due  by  10-20-03. 
published  8-21-03  [FR  03- 
21519] 
McCauley  Propeller 
Systems.  Inc     correction 
comments  due  by  10-20- 
03:  published  9-8-03  [FR 
C3-21519] 
McDonnell  Douglas: 
comments  due  by  10-23- 
03:  published  9-8-03  [FR 
03-22709) 
Saab    comments  due  by  10- 
20-03.  published  9-19-03 
[FR  03-23939) 
AinA(onhiness  standards 
Special  conditions — 
Douglas  Models  DC-8-61. 
-61 F    -63.  -63F,  -71. 
-71F.  -72.  -72F.  -73. 
and  -73F  airplanes 
comments  due  by  10 
20-03,  published  9-19- 
03  [FR  03-23970] 
Class  D  and  Class  E 

airspace,  comments  due  Dy 
10-23-03.  published  9-12-03 
[FR  03-23298] 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Hazardous  materials 
Hazardous  materials 
transportation- 
Safety  permits    comments 
due  by  10-20-03 
published  8-19-03  (FR 
03-20887] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Insurer  reporting  requirements 


Insurers  required  to  file 
'eports.  list:  comments 
due  by  10-25-03: 
published  10-14-03  [FR 
03-25659) 
Motor  vehicle  safety 

standards 

Rear  impact  protection:  road 
construction  controlled 
horizontal  discharge 
trailer   exclusion  from 
standard:  comments  due 
by  10-20-03:  published  9- 
19-03  [FR  03-23960] 

TREASURY  DEPARTMENT 
Fiscal  Service 

Financial  Management 
Service 
Automated  Cleanng  House: 

Federal  agency 

participation,  comments 

due  by  10-20-03: 

published  8-21-03  [FR  03- 

21203] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes 
Modified  accelerated  cost 

.ecovery  system  property: 

changes  m  use: 

depreciation:  comments 

due  by  10-20-03: 

published  7-21-03  [FR  03- 

18325] 
Real  estate  mortgage 

investment  conduits: 

Section  446  application 

with  respect  to 

inducement  fees: 

comments  due  by  10-20- 

03:  published  7-21-03  [FR 

03-18212) 
Retirement  plans,  cash  or 

deferred  arrangements 

and  matching  or 

employee  contnbutions: 

comments  due  by  10-22- 

03.  published  7-17-03  [FR 

03-17755] 
Securities  in  an  S 

corporation:  prohibited 

allocations:  cross- 
reference:  comments  due 

by  10-20-03:  put)iished  7- 

21-03  [FR  03-18211) 

TREASURY  DEPARTMENT 

Privacy  Act:  implementation: 
comments  due  by  10-22-03: 
published  9-22-03  [FR  03- 
24055) 

TREASURY  DEPARTMENT 

Alcohol  and  Tot>acco  Tax 

and  Trade  Bureau 

Alcoholic  beverages: 


Flavored  malt  t)everages; 
comments  due  by  10-21- 
03;  published  6-2-03  [FR 
03-13670] 


LIST  OF  PUBLIC  LAWS 


This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with    PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www  nara.go  v/fedre^ 
plawcurr  html. 

The  text  of  laws  is  not 
published  In  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  2152/P.L.  10S-99 

To  amend  the  Immigration 
and  Nationality  Act  to  extend 
for  an  additional  5  years  the 
special  immigrant  religious 
worker  program.  (Oct.  15, 
2003:  117  Stat.  1176) 

Last  List  October  15,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscnbe,  go  to  http:// 
hstserv  gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  Incujlnes  sent  to  this 
address. 
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Public  Papers 
of  the 
Presidents 
of  tlie 
United  States 

^miiam  J.  Clinton 

1997 

(Book  I) $69.00 

1997 

(Book  II) $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  II) $75.00 

1999 

(Book  I) $71.00 

1999 

(Book  II) $75.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  II) $63.00 

2000-2001 

(Book  III)    $75.00 

George  W.  Bush 

2001 

(Book  I) $70.00 
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Mail  order  to: 
Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Order  Now! 

The  United  States  Government  Manual 
2002/2003 

As  the  official  nandbook  of  the  Federal  Government,  the 
.Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  pnncipal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches   It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information  "  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
ageiKv/subject  indexes. 

Of  significant  historical  interest  is  .'\ppendix  B.  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abiilish- 
ed,  transferred,  or  renamed  subsequent  to  .Vlarch  4,  143.^ 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Record.s  Administration. 


$49  per  copy 


Superintendent  of  Document.s  Publications  Order  Form 
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Oro«f  Processing  Zoo» 

*7917 


Charge  your  order. 
It's  Easy! 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


I I   YlLiS,  please  send  me  copies  of  The  L'nited  ,States  Government  Manual  2002/2003, 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart25 

[Docket  No.  NM267;  Special  Conditions  No. 
25-251-SC] 

Special  Conditions:  Gulfstream 
Aerospace  Corporation  Model 
Gulfstream  200  (Galaxy);  Single- 
Occupant  Side-Facing  Seats 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Gulfstream  Aerospace 
Corporation  Model  Gulfstream  200 
(Galaxy)  airplane.  This  airplane  as 
modified  by  Gulfstream  Aerospace 
Corporation  will  have  novel  or  unusual 
design  features  associated  with  single- 
occupant  siderfacing  seats.  The 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standcU'ds  for  these  design 
features.  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  October  9,  2003. 
Comments  must  be  received  on  or 
before  November  17,  2003. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate,  Attn: 
Rules  Docket  (ANM-113),  Docket  No. 
NM267,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056;  or 
delivered  in  duplicate  to  the  Transport 
Airplane  Directorate  at  the  above 
address.  Comments  must  be  marked: 
Docket  No.  NM267.  Comments  may  be 
inspected  in  the  Rules  Docket 


weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Thompson,  FAA,  Airframe/ 
Cabin  Safety  Branch,  ANM-115. 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Renton,  Washington,  98055-4056; 
telephone  (425)  227-1157;  facsimile 
(425)227-1149. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
are  impracticable  because  these 
procedures  would  significantly  delay 
issuance  of  the  design  approval.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  with  no 
substantive  comments  received.  The 
FAA  therefore  finds  that  good  cause 
exists  for  making  these  special 
conditions  effective  upon  issuance. 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Communications  should  identify  the 
rules  docket  number  and  be  submitted 
in  duplicate  to  the  address  specified 
above.  The  Administrator  will  consider 
all  communications  received  on  or 
before  the  closing  date  for  comments. 
The  special  conditions  may  be  changed 
in  light  of  the  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
smnmarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  these  special 
conditions  must  include  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  NMxxx."  The  postcard  will 
be  date  stamped  and  returned  to  you. 

Background 

On  May  30,  2003,  Gulfstream 
Aerospace  Corporation,  7440  Aviation 
Place,  Dallas,  Texas,  75235,  applied  for 
a  supplemental  type  certificate  for 
installation  of  single-occupant  side- 
facing  seats  on  Gulfstream  200  (Galaxy) 
airplanes.  Gulfstream  requested  special 
conditions  for  these  seats  and  that  the 


special  conditions  be  listed  on  the 
supplemental  type  certificate.  The 
Gulfstream  200  (Galaxy)  airplane  is  a 
twin  engine,  turbofan  powered, 
transport  category'  airplane,  which  is 
currently  the  subject  of  a  type 
certification  program 

Section  25.785(b)  requires  that  "each 
seat  *   *   *  at  each  station  designated  as 
occupiable  during  takeoff  and  landing 
must  be  designed  so  that  a  person 
making  proper  use  of  these  facilities 
will  not  suffer  serious  injur\'  in  an 
emergency  landing  as  a  result  of  the 
inertia  forces  specified  in  §§25.561  and 
25.562."  Additionally,  §25.562  requires 
dynamic  testing  of  all  seats  that  are 
occupied  during  takeoff  and  landing. 
However,  side- facing  seats  are 
considered  a  novel  design  for  transport 
category  airplanes  that  include 
Amendment  25-64  in  the  certification 
basis  and  were  not  considered  when 
those  airworthiness  standards  were 
promulgated.  Hence,  the  existing 
regulations  do  not  provide  adequate  or 
appropriate  safety  standards  for 
occupants  of  side-facing  seats.  In  ordur 
to  provide  a  level  of  safety  that  is 
equivalent  to  that  afforded  occupants  of 
forward  and  aft  facing  seats,  additional 
airworthiness  standards  in  the  form  of 
special  conditions  are  necessary. 

These  special  conditions  are 
applicable  only  to  single-occupant  side- 
facing  seats.  They  are  not  sufficient  or 
intended  to  be  used  for  the  certification 
of  multiple-occupant  side-facing  divans 
or  sofas. 

Type  Certification  Basis 

Under  the  provisions  of  §21.101. 
Gulfstream  Aerospace  Corporation  must 
show  that  the  Gulfstream  Model  200 
(Galaxy)  airplane,  as  changed,  continues 
to  meet  the  applicable  provisions  of  the 
regulations  incorporated  by  reference  in 
Type  Certificate  No.  A53NM  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A53NM  are  as  follows: 
14  CFR  part  25,  effective  February  1. 
1965,  as  amended  by  Amendments  25- 
1  through  25-82. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  25)  do  not  contain 
adequate  or  appropriate  safety  standards 
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for  the  Gulfstream  Aerospace 
Corporation  Model  Gulfstream  200 
(Galaxv)  because  of  a  novel  or  unusual 
design  feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Gulfstream  .-\erospace 
Corporation  \todel  Gulfstream  200 
(Gala.xv)  must  complv  with  the  fuel  vent 
and  exhaust  emission  requirements  ot 
14  CFR  part  34  and  the  noise 
certification  requirements  of  14  CFR 

part  36. 

Special  conditions,  as  defined  in 
§  11.19.  are  issued  in  accordance  with 
§  11.38  and  become  part  of  the  tvpe 
certification  basis  in  accordance  with 
§21.101. 

Special  conditions  are  initially- 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  tvpe  certificate  to 
modifv  anv  other  model  included  on  the 
same  tvpe  certificate  io  incorjjoratp  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  also  applv 
to  the  other  model 

Novel  or  Unusual  Design  Features 

Gulfstream  Aerospace  Corporation 
will  install  single-occupant,  side-facing 
seats  on  Gulfstream  200  (Galaxv) 
airplanes  Section  25.785(b)  requires 
that  "each  seat  *    *   *  at  each  station 
designated  as  o( cupiable  during  takeoff 
and  landing  must  be  desigm'd  so  that  a 
person  making  proper  use  of  these 
facilities  will  not  suffer  serious  injurv  in 
an  emergency  lanciing  as  a  result  of  the 
inertia  forces  specified  in  §§25.561  and 
25.562."  Additionailv.  §25.562  requires 
dvnamic  testing  of  all  seats  that  are 
occupied  during  takeoff  and  landing 
However,  sidt'-facing  seats  are 
considered  a  novel  design  for  tr  inspnrt 
category  airplanes  that  include 
Amendment  25-64  in  the  certification 
basis,  and  were  not  considered  w^hen 
those  airworthiness  standards  were 
promulgated   Hence,  the  existing 
regulations  do  not  provide  adequate  or 
appropriate  safety  standards  for 
occupants  of  side-facing  seats.  In  order 
to  provide  a  level  of  safety  that  is 
equivalent  to  that  afforded  occupants  of 
forward  and  aft  facing  seats,  additional 
airworthiness  standards,  in  the  form  of 
special  conditions,  are  necessary. 

Discussion 

The  following  special  conditions  are 
considered  to  provide  occupants  of 
single-occupancy  side-facing  seats  a 
level  of  safety  that  is  equivalent  to  that 
afforded  occupants  of  forward  and  aft 
facing  seats.  These  special  conditions 
supplement  14  CFR  part  25  and.  more 


specifically,  they  supplement  §§25.785 
and  25.562. 

Applicability 

As  discussed  above,  these  special 
ccjnditions  are  applicable  to  the 
Gulfstream  Aerospace  Corporation 
Model  (uilfstream  200  (Galaxy) 
modified  bv  (iulfstream  Aerospace 
Corporation   Should  (lulfstream 
At-rospace  (;orporation  apply  at  a  later 
date  for  a  supplemental  type  certificate 
to  modify  anv  other  model  included  on 
Tvpe  Certificate  No.  .'\53NM  t(j 
incor[ioratf  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  appK  til  that  model  as  well. 

Conclusion 

This  ai  tion  affec  ts  only  certain  novel 
or  unusual  design  features  on  one  model 
of  airplanes   It  is  not  a  rule  of  general 
applicability,  and  it  affects  only  the 
applicant  who  applied  to  the  FAA  for 
<ipproval  ot  these  features  on  the 
airplane 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  (dinment  period  in  prior 
instances  and  has  been  derived  withf)Ut 
substantive  change  from  those 
previouslv  issued   It  is  unlikely  that 
prior  pulilu  i  oniinent  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason,  and 
because  a  delay  would  significantly 
aftec  t  the  certification  of  the  airplane. 
which  is  imminent,  the  FAA  has 
determined  that  [irior  public  notice  and 
comment  <ire  unne(  essar\'  and 
impracticable,  ami  good  cause  exists  tor 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  comment  de.scribed 
above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft.  .•\\i,iti(in  safetv.  Reporting 
and  rei  iiniket>piiig  recjuirements. 

■  rhe,iuthorit\  citation  for  these  special 
(.onditions  is  as  follows: 

Authority:  4'^  I'.S.C.  U)t.(g).  4011  <   44701, 
447UJ   44704. 

The  Special  Conditions 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  bv  the  .Administrator, 
the  tullowing  special  conditicjns  are 
issued  as  part  of  the  tvpe  certification 
basis  for  Gulfstream  Aerospace 
Corporation  Model  Gulfstream  200 
(ti.ilaxy)  airplanes.  In  addition  to  the 
airworthiness  standards  of  §§  25.562  and 
25.785.  the  minimum  acceptable 
standards  for  dynamic  certification  of 


Model  Gulfstream  200  (Galaxy)  single- 
occupant  side-facing  seats  are  as  follows: 

Injury-  Criteria 

(a)  Existing  Criteria:  All  injury 
protection  criteria  of  §  25.562(c)(1) 
through  (c)(6)  apply  to  the  occupant  of 
a  side-facing  seat.  Head  Injury  Criterion 
(HIC)  assessments  are  required  only  for 
head  contact  with  the  seat  and/or 
adjacent  structures. 

(b)  Body-to-Wall/Furnishing  Contact: 
The  seat  must  be  installed  aft  of  a 
structure,  such  as  an  interior  wall  or 
furnishing,  that  will  support  the  pelvis, 
upper  arm.  chest,  and  head  of  an 
occupant  seated  next  to  the  structure.  A 
conservative  repre.sentation  of  the 
structure  and  its  stiffness  must  be 
included  in  the  tests.  It  is 
recommended,  but  not  required,  that  the 
contact  surface  of  this  structure  be 
covered  with  at  least  two  inches  of 
energy  absorbing  protective  padding 
(foam  or  equivalent),  such  as  Ensolite. 

(c)  Thoracic  Trauma:  The  Thoracic 
Trauma  Index  (TTI)  injury  criterion 
must  be  substantiated  by  dynamic  test 
or  bv  rational  analysis,  based  on  a 
previous  test  or  tests  of  a  similar  seat 
installation.  Testing  must  be  conducted 
with  a  Side  Impact  Dummy  (SID),  as 
defined  by  49  CFR  Part  572.  Subpart  F, 
or  its  equivalent.  TTI  must  be  less  than 
85.  as  defined  in  49<:FR  Part  572. 
Subpart  F.  TTI  data  must  be  processed 
as  defined  in  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  Part  571.214. 
section  S6.13.5. 

(d)  Pelvis:  Pelvic  lateral  acceleration 
must  be  shown  by  dynamic  test  or  by 
rational  analysis  based  on  previous 
test(s)  of  a  similar  seat  installation  to  not 
exceed  130g.  Pelvic  acceleration  data 
must  be  processed  as  defined  in  FMVSS 
Part  571.214.  section  S6.13.5. 

(e)  Shoulder  Strap  Loads:  Where 
upper  torso  straps  (shoulder  straps)  are 
used  for  occupants,  tension  loads  in 
individual  straps  must  not  exceed  1.750 
p(junds.  If  dual  straps  are  used  for 
restraining  the  upper  torso,  the  total 
strap  tension  loads  must  not  exceed 
2.000  pounds. 

Test  Requirements 

The  above  performance  measures 
must  not  be  exceeded  during  the 
following  dynamic  tests: 

(a)  Conduct  a  longitudinal  test  per 

§  25.562(b)(2)  with  a  SID.  undeformed 
floor,  no  yaw.  and  with  all  lateral 
structural  supports  (armrests/walls). 

Pass/fail  injury  assessments:  TTI  and 
pelvic  acceleration. 

(b)  Conduct  a  longitudinal  test  per 

§  25.562(b)(2)  with  the  Hybrid  II  ATD, 
deformed  floor.  10  degrees  yaw.  and 
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with  all  lateral  structviral  supports 
(armrests/walls). 

Pass/fail  injury  assessments:  HIC, 
upper  torso  restraint  load,  restraint 
system  retention  and  pelvic 
acceleration. 

(c)  Conduct  a  downward  vertical  test 
per  §  25.562(b)(1)  with  a  modified 
Hybrid  II  ATD  with  existing  pass/fail 
criteria. 

Issued  in  Renton,  Washington,  on  October 
9.  2003. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  03-26310  Filed  10-16-03;  8:45  am] 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2003-CE-41-AD;  Amendment 
39-13339;  AD  2003-21-04] 

RIN2120-AA64 

Airworthiness  Directives;  Cessna 
Aircraft  Company  Models  208  and 
208B  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  The  FAA  is  adopting  a  new 
airworthiness  directive  (AID)  for  certain 
Cessna  Aircraft  Company  (Cessna) 
Models  208  and  208B  airplanes.  This 
AD  requires  you  to  inspect  the  right 
inboard  forward  flap  bell  crank  for 
cracks,  deformation,  and  missing/ 
incomplete  welds.  If  cracks, 
deformation,  or  missing/incomplete 
welds  are  found,  the  AD  would  require 
you  to  immediately  replace  the  flap  bell 
crank  or  temporarily  incorporate  certain 
flap  limitations.  This  AD  is  the  result  of 
reports  of  cracks  and  missing/ 
incomplete  welds  in  the  right  inboard 
forward  flap  bell  crank.  We  are  issuing 
this  AD  to  prevent  failure  of  the  right 
inboard  forward  flap  bell  crank  due  to 
cracks,  deformation,  or  missing/ 
incomplete  welds.  Such  failure  could 
lead  to  damage  to  the  flap  system  and 
surrounding  structure  and  result  in 
reduced  or  loss  of  control  of  the 
airplane. 

DATES:  This  AD  becomes  effective  on 
October  21,2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulation  as  of  October  21,  2003. 


We  must  receive  any  comments  on 
this  AD  by  December  15,  2003. 
ADDRESSES:  Use  one  of  the  following  to 
submit  comments  on  this  AD: 

•  By  mail:  FAA,  Central  Region, 
Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  2003-CE- 
41-AD,  901  Locust,  Room  506.  Kansas 
Citv,  Missouri  64106. 

•  Bvfax:  (816)  329-3771. 

•  By  e-mail:  9-ACE-7- 
Docket@faa.gov.  Comments  sent 
electronically  must  contain  "Docket  No. 
2003-CE-41-AD"  in  the  subject  line.  If 
you  send  comments  electronically  as 
attached  electronic  files,  the  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII. 

You  may  get  the  service  information 
identified  in  this  AD  from  Cessna 
Aircraft  Company,  Product  Support, 
P.O.  Box  7706,  Wichita,  Kansas  67277; 
telephone:  (316)  517-5800;  facsimile: 
(316)  942-9006.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 

You  may  view  the  AD  docket  at  FAA. 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2003-CE-41-AD.  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  Office 
hours  are  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Nguyen,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office 
ACO.  1801  Airport  Road.  Room  100. 
Wichita,  Kansas  67209;  telephone:  316- 
946-4125;  facsimile-  816-946-4107. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD? 
The  FAA  has  received  reports  that  the 
right  inboard  forward  flap  bell  crank  on 
Cessna  Models  208  and  208B  airplanes 
could  have  missing/incomplete  welds. 
Without  complete  welds,  the  flap  bell 
cranks  may  not  have  sufficient  strength 
or  fatigue  endurance  to  carry  critical 
load  with  the  use  of  flaps.  This  could 
result  in  cracking  or  deformation  of  the 
flap  bell  crank  and  lead  to  failure  of  the 
flap  system. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  Failure  of  the 
flap  system,  if  not  prevented,  could  lead 
to  damage  to  the  flap  system  and 
surrounding  structure  and  result  in 
reduced  or  loss  of  control  of  the 
airplane. 

Is  there  ser-vice  information  that 
applies  to  this  subject?  Cessna  issued 
Caravan  Serx'ice  Bulletin  CAB03-11, 
Revision  1,  dated  September  24,  2003. 

What  are  the  provisions  of  this  service 
information?  The  service  bulletin 
includes  procedures  for  inspecting  all 


the  flap  system  flap  bell  cranks  for 
cracks,  deformation,  and  missing/ 
incomplete  welds.  If  cracks, 
deformation,  or  missing/incomplete 
welds  are  found,  this  ser\'ice  bulletin 
specifies  either: 

— Replacing  the  subject  flap  bell  crank; 
or 

— Incorporating  Temporary  Revision 
208PHTR02.  dated  September  23. 
2003.  to  the  Other  Limitations  section 
of  the  Pilot's  Operating  Handbook 
(POH).  This  is  a  temporary  option  and 
replacing  the  subject  flap  bell  crank  is 
mandatory  within  a  certain  time 
frame. 

FAA's  Determination  and  Requirements 
of  the  AD 

What  has  FAA  decided?  We  have 
evaluated  all  pertinent  information  and 
identified  an  unsafe  condition  that  is 
likely  to  exist  or  develop  on  other 
products  of  this  same  type  design. 

Since  the  unsafe  condition  described 
previously  is  likely  to  exist  or  develop 
on  other  Cessna  Models  208  and  208B 
airplanes  of  the  same  type  design,  this 
AD  is  being  issued  to  prevent  failure  of 
the  right  inboard  forward  flap  bell  crank 
due  to  cracks,  deformation,  or  missing/ 
incomplete  welds. 

What  does  this  AD  require?  This  AD 
requires  you  to  inspect  the  right  inboard 
fonvard  flap  bell  crank  for  cracks, 
deformation,  and  missing/incomplete 
welds.  If  cracks,  deformation,  or 
missing/incomplete  welds  are  found, 
the  AD  would  require  you  to 
immediately  replace  the  flap  bell  crank 
or  temporarily  incorporate  certain  flap 
limitations. 

In  preparation  of  this  rule,  wt' 
contacted  type  clubs  and  aircraft 
operators  to  obtain  technical 
information  and  information  on 
operational  and  economic  impacts.  We 
did  not  receive  any  information  through 
these  contacts.  If  received,  we  would 
have  included,  in  the  rulemaking 
docket,  a  discussion  of  any  information 
that  may  have  influenced  this  action. 

Are  there  differences  between  the 
ser\ice  information  and  this  AD?  Yes. 
The  serv'ice  information  requires  an 
inspection  on  all  flap  bell  cranks  within 
the  flap  system.  However,  this  AD  only 
addresses  the  right  inboard  forward  flap 
bf^ll  crank. 

To  date.  FAA  has  only  received 
reports  on  the  right  inboard  forward  flap 
bell  cranks,  and  we  are  addressing  this 
issue  through  a  final  rule:  request  for 
comments  (immediately  adopted  rule) 
AD  action.  After  issuing  this  AD.  we 
will  evaluate  the  condition  of  the  entire 
flap  system  and  determine  whether 
additional  action  is  necessarv. 
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How  does  the  revision  to  1 4  CFR  part 
39  affect  this  AD^  On  Julv  10,  2002,  we 
published  a  new  version  of  14  CFR  part 
39  (67  FR  47997,  luly  22,  2002),  which 
governs  FAA's  AD  system.  This 
regulation  now  includes  material  that 
relates  to  altered  products,  special  flight 
permits,  and  alternative  methods  of 
compliance.  This  material  previously 
was  included  in  each  individual  AD. 
Since  this  material  is  included  in  14 
CFR  part  39,  we  will  not  include  it  in 
future  AD  actions. 

Comments  Invited 

Will  I  have  the  opportunity  to 
comment  prior  to  the  issuance  of  the 
rule''  This  AD  is  a  final  rule  that 
involves  requirements  affecting  flight 
safetv  and  was  not  preceded  by  notice 
and  an  opportunity  for  public  comment: 
however,  we  invite  you  to  submit  anv 
written  relevant  data,  views,  or 
arguments  regarding  this  AD  Send  your 
comments  to  an  address  listed  under 
ADDRESSES.  Include  'AD  Docket  No. 
2003-CE-41-AD"  in  the  subject  line  of 
vour  comments.  If  you  want  us  tn 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it;  we  will  date- 
stamp  your  postcard  and  mail  it  hack  t(i 
vou.  We  specifically  invite  comments 
on  the  overall  regulator}-,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modifv'  it.  If  a  person  contacts  us 
through  a  nonwritten  communication, 
and  that  contact  relates  to  a  substantive 
part  of  this  AD,  we  will  summarize  the 
contact  and  place  the  summary  in  the 
docket.  We  will  consider  all  comments 
received  by  the  closing  date  and  may 
amend  the  AD  in  light  of  those 
comments. 


Regulatory  Findings 

Will  this  AD  impact  various  entities^ 
We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effec*  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States. 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various  . 
levels  of  government. 

Will  this  AD  involve  a  significant  rule 
or  rei^ul(itor\-  action '  For  the  reasons 
discussed  above,  1  certify  that  this  AD; 

1.  Is  not  a  "significant  regulatory 
action"  under  Ex€!cutive  Order  12866; 

2.  Is  not  d  "significant  rule"  under  the 
DOT  Reguldtorv  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 

ei  onomii;  impact,  positive  or  negative. 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilitv  Act. 

We  prepared  a  summary  of  the  costs 
to  complv  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  summary  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
Include  "AD  Docket  No.  2003-CE^l- 
,\D"  in  vour  request. 

List  of  Subjects  in  14  CFR  Part  39 

.\ir  transportation.  Aircraft,  Aviation 
safetv.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  .^ci  (irdinglv.  uniier  the  authority 
delegated  to  me  bv  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  ( 14  CFR  part  39)  as  follows: 

PART  3^— AIRWORTHINESS 
DIRECTIVES 

■  1  The  duthontv  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2  The  FAA  amends  §  39,13  by  adding 
the  following  new  airworthiness 
directive  (AD): 

2003-21-04    Cessna  Aircraft  Company: 

.•\mendment  39-i;i339;  Docket  No. 
2003-CE-41-AD. 

When  Does  This  AD  Become  Effective? 

(a)  This  .\D  becomes  effective  on  October 
21.  2003 

,\re  Any  Other  ADs  Affected  by  This  Action? 

(b)  None. 

What  Airplanes  Are  Affected  by  This  AD? 

(c)  This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category: 


Model 


Serial  No. 


208  20800001  through  20800369. 

208B  ...  208B0001  through  208B1014, 
20881017,  208B1018,  208B1020 
through  208B1024,  208B1026, 
and  208B1029  through 

208B1033. 

What  Is  the  Unsafe  Condition  Presented  in 
This  AD? 

(d)  This  AD  is  the  result  of  reports  of 
cracks  and  missing/incomplete  welds  in  the 
right  inboard  forward  flap  bell  crank.  We  are 
issuing  this  AD  to  prevent  failure  of  the  right 
inboard  forward  flap  bell  crank  due  to  cracks, 
deformation,  or  missing/incomplete  welds. 
Such  failure  could  lead  to  damage  to  the  flap 
system  and  surrounding  structure  and  result 
in  reduced  or  loss  of  control  of  the  airplane. 

What  Must  I  Do  To  Address  This  Problem? 

|e)  To  address  this  problem,  you  must 
accomplish  the  following,  unless  already 
accomplished  (compliance  with  Cessna 
Caravan  Service  Bulletin  CAB03-11, 
Revision  1,  dated  September  24.  2003): 


Actions 


Compliance 


Procedures 


(1)  Inspect  ttie  nght  inboard  forward  flap  Dell 
crank  assembly  for  cracks,  deformation,  and 
missmg/incomplete  welds    The  affected  flap 
bed  crank  incorporates  one  of  the  following 
part  numbers  (P'N): 
(i)  P/N  2622083-18; 
(II)  P/N  2622281-2, 
(IJi)  P/N  2692001-2;  or 
(IV)  P'N  2622281-12. 


Within  the  next  25  landings  after  October  21, 
2003  (the  effective  date  of  this  AD)  If  land- 
ings are  unknown,  then  you  may  multiply 
hours  time-in-service  (TIS)  by  1  25,  For  the 
purposes  of  this  AD.  you  may  substitute  20 
hours  TIS  for  25  landings 


Use  a  flashlight  and  a  mirror  as  necessary  to 
see  If  welds  (1),  (4),  (5).  and  (6)  exist  and 
are  at  least  0.06-inch  thick  around  the  full 
circumference  of  the  shaft.  These  welds 
and  the  inspection  procedures  are  ref- 
erenced in  Figure  1.  details  A.  B.  and  C; 
and  Views  A-A  and  B-B  of  Cessna  Cara- 
van Service  Bulletin  CAB03-1 1 ,  Revision  1 , 
dated  September  24.  2003. 
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Actions 


Compliance 


Procedures 


(2)  If  you  find  cracks,  deformation,  or  missing/ 
incomplete  wekte  during  the  inspection  re- 
quired by  paragraph  (e)(1)  of  this  AD,  then 
accomplish  one  of  the  following: 
(i)  Replace  ttie  flap  bell  crank  with  a  P/N 

262231 1-7  flap  bell  crank;  or 
(ii)  Prohibit  the  use  of  flaps  through  the  ac- 
tions of  paragraph  (f)  of  this  AD. 


Replace  or  do  the  flap  prohibition  actions  prior 
to  further  flight  after  the  inspection  required 
in  paragraph  (e)(1)  of  this  AD.  If  you 
choose  the  flap  prohibition,  you  must  have 
the  replacement  done  within  200  hours  TIS 
after  the  inspection  required  by  paragraph 
(e)(1)  of  this  AD.  After  the  new  flap  bell 
crank  (2622311-7)  is  installed,  the  Tem- 
porary Revision  208PHTR02,  dated  Sep- 
tember 23,  2003,  should  be  removed. 


Replacement:  Use  the  Accomplishment  In- 
structions of  Cessna  Caravan  Servrce  Bul- 
letin No.:  CAB02-12,  Revision  1,  dated 
January  27,  2003,  and  the  Accomplishment 
Instmctlons  of  Cessna  Caravan  Service  Kit 
No.:  SK208-148A,  dated  January  27,  2003. 

Flap  Prohibition:  Use  the  Information  In  the 
Temporary  Revision  208PHTR02,  dated 
September  23,  2003.  The  action  Is  ref- 
erenced in  Cessna  Caravan  Service  Bul- 
letin CAB03-11,  Revision  1,  dated  Sep- 
tember 24,  2003. 


What  Are  the  Actions  I  Must  Do  if  I  Choose 
the  Flap  Prohibition  Option? 

(f)  Insert  Temporary  Revision,  208PHTR02, 
dated  September  23,  2003,  into  the 
applicable  pilot's  operating  handbook  and 
FAA-approved  airplane  flight  manual.  The 
owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7)  may  incorporate  this  information  into 
the  AFM.  Make  an  entry  into  the  aircraft 
records  showing  compliance  with  this 
portion  of  the  AD  in  accordance  with  §  43.9 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.9). 

(1)  This  procedure  applies  to  Cessna 
Models  208  and  208B  landplanes.  For  other 
FAA-approved  aircraft  configurations  (e.g., 
amphibian,  floatplanes,  etc.],  you  must 
operate  with  flaps  up  per  the  appropriate 
airplane  flight  manual  supplement. 

(2)  This  procedure  allows  for  applicable 
deviation  from  the  Master  Minimum 
Equipment  List  (MMEL)  for  these  airplanes 
until  the  flap  bell  crank  is  replaced.  The 
applicable  MMEL  requirements  go  back  into 
effect  at  the  time  of  flap  bell  crank 
replacement. 

Are  There  Differences  Between  the  Service 
Information  and  This  AD? 

(g)  Yes.  The  service  information  requires 
an  inspection  on  all  flap  bell  cranks  within 
the  flap  system.  However,  this  AD  only 
addresses  the  right  inboard  forward  flap  bell 
crank.  To  date,  FAA  has  only  received 
reports  on  the  right  inboard  forward  flap  bell 
cranks,  and  we  are  addressing  this  issue 
through  a  final  rule;  request  for  comments 
(immediately  adopted  rule)  AD  action.  After 
issuing  this  AD,  we  will  evaluate  the 
condition  of  the  entire  flap  system  and 
determine  whether  additional  action  is 
necessary. 

What  About  Alternative  MeUiofls  of 
Compliance? 

(h)  You  may  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD  by  following  the  procedures  in  14 
CFR  39.13.  Send  your  request  to  the  Manager, 
Wichita  Aircraft  Certification  Office  (ACO). 
For  information  on  any  already  approved 
alternative  methods  of  compfiance,  contact 
Paul  Nguyen,  Aerospace  Engineer,  FAA, 
Wichita  ACO,  1801  Airport  Road,  Room  100, 
Wichita,  Kansas  67209;  telephone:  316-946- 
4125;  facsimile:  816-946-4107. 


Is  There  Material  Incorporated  by 
Reference? 

(i)  You  must  do  the  actions  required  by  this 
AD  per  Cessna  Caravan  Service  Bulletin 
CAB03-11,  Revision  1,  dated  September  24, 
2003;  Cessna  Caravan  Ser\'ice  Bulletin  No.: 
CAB02-12,  Revision  1.  dated  January  27, 
2003;  and  Cessna  Caravan  Service  Kit  No.: 
SK208-148A,  dated  January  27,  2003 
(Original  issue:  October  21,  2002).  The 
Director  of  the  Federal  Register  approved  the 
incorporation  by  reference  of  this  service 
bulletin  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  You  may  get  a  copy  from 
Cessna  Aircraft  Company,  Product  Support, 
P.O.  Box  7706,  Wichita,  Kansas  67277; 
telephone:  (316)  517-5800;  facsimile:  (316) 
942-9006.  You  may  review  copies  at  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW.,  suite  700,  Washington.  DC. 

Issued  in  Kansas  City.  Missouri,  on 
October  8,  2003. 
James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-26115  Filed  10-16-03;  8:45  am] 
BILLING  CODE  491 0-1  ^-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-57-AD;  Amendment 
39-13340;  AD  2003-21-05] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  airplanes,  that 
currently  requires  a  one-time  detailed 
visual  inspection  of  the  wire  bundle 
installation  behind  the  first  observer's 


station  to  detect  damaged  or  chafed 
wires;  and  corrective  action,  if 
necessar\'.  This  amendment  requires  a 
new  inspection  of  the  wire  bundle 
installation  behind  the  first  observer's 
station  to  detect  damaged  or  chafed 
wires;  repair  if  necessary':  installation  of 
a  grommet  around  the  lower  edge  of  the 
feed-through;  replacement  of  the 
support  bracket  with  a  new  bracket;  and 
relocation  of  the  support  clamp  of  the 
wire  bundle;  as  applicable.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  the  wire  bundle  contained  in 
the  feed-through  from  contacting  the 
bottom  of  the  feed-through,  which  could 
cause  cable  chafing,  electrical  arcing, 
and  smoke  or  fire  in  the  cockpit.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  November  21,  2003. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
21,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fi-om  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846.  Attention:  Data  and 
Ser\'ice  Management,  Dept.  C1-L5A 
(D800-0024).  This  information  may  be 
examined  at  the  FAA,  1601  Lind 
Avenue,  SW..  Ronton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
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Aviation  Regulations  (14  CFR  part  39) 
bv  superseding  AD  2000-03-13. 
amendment  39-11572  (65  FR  8028. 
Februarv  17.  2000),  which  is  applicable 
to  certain  McDonnell  Douglas  Model 
MD-11  airplanes,  was  published  as  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  July  24.  2003  (68  FR  43686). 
The  action  proposed  to  require  a  new 
inspection  of  the  wire  bundle 
installation  behind  the  first  observers 
station  to  detect  damaged  or  c;hafed 
wires;  repair  if  necessary;  installation  of 
a  grommet  around  the  lower  edge  of  the 
feed-through;  replacement  of  the 
support  bracket  with  a  new  bracket;  and 
relocation  of  the  support  clamp  of  the 
wire  bundle;  as  applicable.  The  action 
also  specified  new  corrective  actions. 

Comments 

Interested  pt^rsons  have  been  afforded 
an  opportunitv  to  participate  in  the 
making  of  this  amendment  No 
comments  were  submitted  in  response 
to  the  supplemental  NFILM  or  the  FAA's 
(ietermination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safetv  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Changes  to  14  CFR  Part  39/EfFect  on  the 
Proposed  AD 

On  lulv  K).  2002.  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  lulv  22   2002).  which  governs  the 
FAA's  airwnrthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  l.\M()Cls)   Because  we 
have  now  included  thi-,  material  in  part 
39.  onlv  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 


Change  to  Labor  Rate  Estimate 


have 


We  have  reviewed  the  figures  w< 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessarv 
to  increase  the  labor  rate  used  in  these 
calculations  from  S60  per  work  hour  to 
S65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  193 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
62  airplanes  of  U.S.  registry-  will  be 
affected  by  this  AD. 


The  actions  that  are  required  by  this 
AD  will  take  approximately  2  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  S65  per  work  hour. 
Required  parts  will  cost  approximately 
S407  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  533,294,  or 
S537  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
f)perator  has  vet  ac:complished  any  of 
the  rei|uireinents  of  this  AD  action,  and 
that  no  operator  would  ac;com[)lish 
those  actions  in  tht?  future  if  this  .^.D 
were  not  adopted.  The  cost  impact 
figure^  disi  ussed  in  AD  rulemaking 
actions  ri'prt'sent  onlv  the  time 
necessarv  to  perform  the  specific  actions 
actuallv  required  bv  the  AD.  These 
figures  t\pi(  allv  do  not  incdude 
incidental  co.sts.  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions.  The 
manutac:turer  may  cover  the  cost  of 
replacement  parts  associated  with  this 
AD  subject  to  warrantv  conditions. 
Manutaiturer  warrantv  remedies  may 
also  be  available  for  labor  c;osts 
associated  with  this  AD  As  a  result,  the 
costs  attributaiile  to  this  AD  may  be  less 
than  stated  above. 

Regulatory'  Impact 

The  regiiUtmiis  .ulopted  hennn  will 
not  ha\e  ,1  substantial  direct  effect  im 
the  States,  on  the  relationship  between 
the  national  Ca)vernment  and  the  States, 
or  on  the  distribution  of  [lower  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
hav(»  federalism  im[)lications  under 
Exeiutive  Onier  1.(132. 

For  the  reasons  discussed  above.  I 
certifv  that  this  action  (1)  is  not  a 
"signific  ant  reguKitory  action'  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  1 1034!  Februarv  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory' 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  mav  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4^}  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  amendment  39-11572  (65  FR 
8028.  February  17.  2000),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-13340.  to  read  as 
follows: 

2003-21-05     McDonnell  Douglas: 

Amendment  39-13340.  Docket  2001- 
NM-57-.\D.  Supersedes  AD  2000-03- 
13.  Amendment  39-11572. 

Appliccihilitv:  Model  MD-11  airplanes,  as 
listed  in  Boeing  .\lert  Service  Bulletin 
MD11-24A041.  Revision  03.  dated 
September  1 1 .  2002;  certificated  in  any 
category. 

Note  1:  This  ,\D  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .■XD  is  affected,  the 
owner/operator  must  request  approval  for  an 
■ilternative  method  of  compliance  in 
accordance  with  paragraph  (d)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Complianre:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  wire  bundle  contained  in 
the  feed-through  from  contacting  the  bottom 
of  the  feed-through,  which  could  cause  cable 
c:hafing.  electrical  arcing,  and  smoke  or  fire 
in  the  cockpit,  accomplish  the  following: 

Inspection 

(a)  Within  1  year  after  the  effective  date  of 
this  .\D.  do  a  one-time  detailed  inspection  of 
the  wire  bundle  installation  behind  the  first 
obsener's  station  to  detect  damaged  or 
chafed  wires,  per  Boeing  Alert  Service 
Bulletin  MD11-24A041,  Revision  03.  dated 
September  11.  2002. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as;  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  .'Kvailable  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
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magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Condition  1:  No  Damaged  or  Chafed  Wire 

(b)  If  no  damaged  or  chafed  wire  is 
detected  during  the  detailed  inspection 
required  by  paragraph  (a)  of  this  AD,  before 
further  flight,  revise  the  wire  bundle  support 
clamp  installation,  per  Boeing  Alert  Service 
Bulletin  MD11-24A041,  Revision  03,  dated 
September  11,  2002. 

Condition  2:  Any  Damaged  or  Chafed  Wire 

(c)  If  any  damaged  or  chafed  wire  is 
detected  during  the  detailed  inspection 
required  by  paragraph  (a)  of  this  AD,  before 
further  flight,  repair  wiring,  and  revise  the 
wire  bundle  support  clconp  installation,  per 
Boeing  Alert  Service  Bulletin  MD11-24A041, 
Revision  03,  dated  September  11,  2002. 

Alternative  Methods  of  Compliance 

(d)(1)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (AGO),  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  (AMOCs) 
for  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(2)  Alternative  methods  of  complieince, 
approved  previously  in  accordance  with  AD 
2000-03-13,  amendment  39-11572,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  MDll- 
24 A041.  Revision  03,  dated  September  11, 
2002.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846, 
Attention:  Data  and  Service  Management, 
Dept.  C1-L5A  (D80'   O024).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood,  California: 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
November  21,  2003. 

Issued  in  Renton,  Washington,  on  October 
9,  2003. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  03-26116  Filed  10-16-03;  8:45  am] 

BILLrNG  CODE  4910-1 3-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-353-AD;  Amendment 
3&-13341;  AD  2003-21-06] 

RiN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A330-301,  -321,  -322,  -341,  and  -342 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD). 
applicable  to  certain  Airbus  Model 
A330-301,  -321.-322, -341, and  -342 
airplanes.  This  action  requires 
modifying  the  rear  fuselage  to  reinforce 
a  certain  frame  segment.  This  action  is 
necessary  to  prevent  fatigue  cracking  of 
the  rear  fuselage,  which  could  result  in 
reduced  structural  integrity  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 

DATES:  Effective  November  3,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
3,  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  17,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
353-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-353-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 


Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Todd  Thompson,  Aerospace  Engineer. 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton.  Washington 
98055-4056:  telephone  (425)  227-1175; 
fax  (425)227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  1  Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  Airbus  Model  A330-^301.  -321. 
-322.  -341.  and  -342  airplanes.  The 
DGAC  advises  that,  during  fatigue 
testing,  after  57.457  simulated  flights,  a 
crack  initiated  and  propagated  in  the 
rear  fuselage  on  the  right-hand  side  of 
the  airplane  in  the  web  of  frame  65  at 
stringer  27,  at  the  first  lower  rivet  row 
of  the  cross-beam  attach  fitting.  Such 
cracking,  if  not  corrected,  could  result 
in  reduced  structural  integrity  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A330-53-3059.  Revision  01.  dated 
October  15.  1997.  That  ser\'ice  bulletin 
describes  procedures  for  modif>'ing  the 
rear  fuselage  to  reinforce  frame  65  in  the 
area  of  stringer  27  at  the  first  lower  rivet 
row  of  the  cross-beam  attach  fitting. 
This  modification  includes  performing 
rotating  probe  inspections  for  cracking 
of  certain  fastener  holes,  reaming  certain 
fastener  holes  (either  as  a  corrective 
action  if  cracking  is  found  in  certain 
areas,  or  as  a  follow-on  action  for 
uncracked  fastener  holes),  cold- 
expanding  certain  fastener  holes, 
replacing  certain  existing  fasteners  with 
improved  fasteners,  and  applying 
sealant.  Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  2001-4 96(B). 
dated  October  17,  2001,  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.19)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
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of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  nf  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  that  may  be  registered  in  the 
United  States  at  some  time  in  the  future, 
this  AD  is  being  issued  to  prevent 
fatigue  cracking  of  the  rear  fuselage, 
which  could  result  in  reduced  structural 
integrity  of  the  airplane.  This  AD 
requires  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  This  AD  and 
Service  Bulletin 

Although  the  service  bulletin 
specifies  that  operators  may  contact  the 
manufacturer  for  disposition  of  certain 
repair  conditions,  this  AD  requires 
operators  to  repair  those  conditions  per 
a  method  approved  by  either  the  FAA 
or  the  DGAC  (or  its  delegated  agent)   hi 
light  of  the  type  of  repair  that  is 
required  to  address  the  unsafe 
condition,  and  consistent  with  existing 
bilateral  airworthiness  agreements,  we 
have  determined  that,  for  this  AD.  a 
repair  approved  by  either  the  FAA  or 
the  DGAC  would  be  acceptable  for 
compliance  with  this  AD. 

Cost  Impact 

None  of  the  airplanes  affected  by  this 
action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  currently  are  operated  by 
non-U. S.  operators  under  foreign 
registrv;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  Hov/ever.  the 
FAA  considers  that  this  rule  is 
necessarv  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  3  work  hours  to 
accomplish  the  required  actions,  at  an 
average  labor  rate  of  $65  per  work  hour. 
Required  parts  would  cost 
approximately  $120  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  this 
AD  would  be  $315  per  airplane. 


Determination  of  Rule's  Effective  Date 

Since  this  AD  action  does  not  affect 
anv  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
puhlic;ation  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  mav  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES  All  communications 
ret:eived  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additiimal  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  .service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  eccmomic. 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modifv  the  rule   All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

C^ommenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-353-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034'  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-21-06     Airbus:  Amendment  39-13341. 

Docket  2001-NM-353-AD. 

Applicability:  Model  A33O-301.  -321, 
-322,  -341,  and  -342  airplanes;  certificated 
in  any  category;  except  those  on  which 
Airbus  Modification  43761,  44203,  or  44052 
has  been  accomplished  in  production. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  rear 
fuselage,  which  could  result  in  reduced 
structural  integrity  of  the  airplane, 
accomplish  the  following: 

Service  Bulletin  Reference 

(a)  The  following  information  pertains  to 
the  service  bulletin  referenced  in  this  AD: 
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(1)  The  tenn  "service  bulletin"  as  used  in 
this  AD,  means  the  Accomplishment 
Instructions  of  Airbus  Service  Bulletin  A330- 
53-3059,  Revision  01,  dated  October  15, 
1997. 

(2)  Modiflcations  accomplished  before  the 
effective  date  of  this  AD  per  Aiibus  Service 
Bulletin  A33O-53-3059,  dated  June  18,  1996, 
are  acceptable  for  compliance  with  this  AD. 

Modification 

(b)  Prior  to  the  accumulation  of  20,000 
total  flight  cycles,  modify  the  rear  fuselage  to 
reinforce  frame  65  in  the  area  of  stringer  27 
at  the  first  lower  rivet  row  of  the  cross-beam 
attach  fitting  (including  performing  rotating 
probe  inspections  for  cracking  of  certain 
fastener  holes;  accomplishing  any  applicable 
repair;  emd  replacing  certain  fasteners  with 
new,  improved  fasteners)  by  accomplishing 
all  actions  specified  in  paragraphs  2.A. 
through  2.D.  of  the  service  bulletin.  Do  the 
actions  per  the  service  bulletin,  except  as 
required  by  paragraph  (c)  of  this  AD.  Any 
applicable  repair  must  be  accomplished  prior 
to  further  flight. 

Repairs 

(c)  If  any  crack  is  found  during  any 
inspection  required  by  this  AD,  and  the 
service  bulletin  recommends  contacting 
Airbus  for  appropriate  action:  Before  further 
flight,  repair  per  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116, 
FAA,  Transport  Airplane  Directorate;  or  the 
Direction  Generale  de  1' Aviation  Qvile  (or  its 
delegated  agent). 

Alternative  Methods  of  Compliance 

(d)  In  accordance  with  14  CFR  39.19,  the 
Manager,  International  Branch,  ANM-116,  is 
authorized  to  approve  alternative  methods  of 
compliance  for  this  AD. 

Incorporation  by  Reference 

(e)  Unless  otherwise  specified  in  this  AD, 
the  actions  shall  be  done  in  accordance  with 
Airbus  Service  Bulletin  A330-53-3059, 
Revision  01,  dated  October  15, 1997.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  1:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2001- 
496(B),  dated  October  17,  2001. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
November  3,  2003. 

Issued  in  Renton,  Washington,  on  October 
9,  2003. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  03-26117  Filed  10-16-03;  8:45  am) 
BILUNG  CODE  4910-13-P 


DEPARTMEffT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2003-1 5723;  Airspace 
Docket  No.  03-ACE-65] 

IModificatlon  of  Class  E  Airs|>ace; 
Meade,  KS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at  Meade, 
KS. 

EFFECTIVE  DATE:  0901  UTC,  December 
25,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C.  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  August  18,  2003  (68  FR 
49346).  The  FAA  uses  the  direct  final 
rulemaking  procediue  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  vvrritten  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
December  25,  2003.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  October  3, 
2003. 
Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  03-26229  Filed  10-16-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2003-1 5724;  Airspace 
Docket  No.  03-ACE-66] 

Modification  of  Class  E  Airspace; 
Centerville,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at 
Centerville,  lA. 

EFFECTIVE  DATE:  0901  UTC.  December 
25,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816)  329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  August  19,  2003  (68  FR 
49691)  and  subsequently  published  a 
correction  to  the  direct  final  rule  in  the 
Federal  Register  on  August  29.  2003  (68 
FR  52075).  The  FAA  uses  the  direct 
final  rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
December  25,  2003.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  October  3, 
2003. 
Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division.  Central  Region. 
[FR  Doc.  03-26228  Filed  10-16-03;  8:45  am] 

BILUNG  CODE  491 0-1 3-M 


Federal  Register /Vol.  68,  No.  201 /Friday,  October  17,  2003 /Rules  and  Regulations 


59715 


59714  Federal  Register/ Vol.  68.  No.  201 /Friday.  October  17,  2003 /Rules  and  Regulations 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  111  and  310 
[Docket  Nos.  91P-0186  and  93P-0306] 

Iron-Containing  Supplements  and 
Drugs;  Label  Warning  Statements  and 
Unit-Dose  Packaging  Requirements; 
Removal  of  Regulations  for  Unit-Dose 
Packaging  Requirements  for  Dietary 
Supplements  and  Drugs 

agency:  Food  and  Drug  Administratmn. 

HHS. 

ACTION:  Final  rule,  removdl  of  n-gulatury 

prcivisions  in  response  to  court  order. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  removing,  in 
pari,  a  final  rule  that  required  unit-dase 
packaging  for  iron-containing  dietary 
supplement  and  drug  products  that 
contain  30  milligrams  (mgj  or  more  of 
iron  per  dosage  unit.  FDA  is  taking  this 
action  in  response  to  the  Court' s  ruling 
in  Sutntional  Health  Allinncf  v.  FDA. 
in  which  the  Court  concluded  that  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  does  not  provide  FDA  with 
authoritv  tn  require  manufacturers  of 
iron-containing  dietary  supplement  and 
drug  products  to  use  unit-dose 
packaging  for  poison  prevention 
purposes  Today's  ac:tion  takes  the 
ministerial  step  of  removing  the  unit- 
dose  packaging  provisions  from  title  21 
of  the  Code  of  Federal  Regulations 
DATES:  This  rule  is  effective  October  17, 
200,5 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  I   Moore.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-810),  Food 
and  Drug  .-Kdministratuin.  5100  Paint 
Branch  Pkwv..  College  Park.  MD  20740, 
301-4  36-1441 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  January  15. 
1997  (62  FR  221H),  FD.A  published  a 
final  rule  (1997  final  rule)  that,  among 
other  things,  required  unit-dose 
packaging'  for  iron-containing  dietary 
supplement  and  drug  products  in  solid 
oral  dosage  form  that  contain  ,30  mg  or 
more  of  iron  per  dosage  unit  (t?  1 11,50 
(21  CFR  111.50  (dietary  supplements) 
and  4j  310, 518(a)  (21  CFR  310, 518(a) 


Fur  purposes  ot  the  rule,    unil-dose  packaging" 
mprtiis  i  method  tif  packaging  a  product  into  a 
nonrcusrfblf  container  designed  to  hold  a  signle 
dosage  intended  tor  administration  directly  fronn 
that  (Dntainer,  irrespective  of  whether  the 
recommended  dose  is  one  or  more  than  one  of  these 
units  (62  FR  2218,  n  1.  see  also  §111, 50(a)  and  21 
CFR  310  510(a)) 


(drugs)).  These  provisions  were 
challeaged  by  the  Nutritional  Health 
Alliant:e  (NHA).  an  association 
inc  lulling  manufacturers  and 
distributors  of  iron-containing  dietary 
supplenu'nts,  on  the  basis  that  FDA  did 
not  have  authoritv  under  the  act  to  issue 
and  enforce  regulations  for  the  purpose 
of  poison  [)re\ention,  (In  November  1. 
2000,  the  LJ,S,  District  Court  for  the 
Kastern  District  of  New  York  upheld 
Fn.\'^  <iuthoritv  to  issne  the  regulations 
under  the  at  t  [Sutritiondl  Health 
Alliance  v.  FDA.  No.  97-CV-5042,  2000 
L'  .S,  Dist,  i.EXlS  22330  (E,D,N,Y.  Nov.  1, 
2()0())),  NHA  appealed.  On  (anuarv  21, 
2003.  the  U.S.  Court  of  .Appeals  for  the 
Second  (arcuit  reversc^d  the  judgment  of 
the  District  Court  and  remanded  the 
case  to  the  Distric  t  Court  to  fashion  an 
appropriate  remeiK    On  May  9.  2003, 
the  Distrii  t  Court  signed  a  final 
judgment  declaring  the  provisions  of 
§^111  .'lO  and  .no  518(a)  invalid  and 
w  ithout  legal  fon  e  or  effec  t  {Sutritinnal 
Health  Alliance  \ .  FDA.  No.  97-C\ - 
5042  (E,D,N,Y,  filed  Mav  29.  2003), 

IL  Summary  of  the  Final  Rule 

in  .i(  (  ordant;e  with  the  Court's  ruling 
and  the  District  Court's  final  judgment. 
FD.\  IS  removing  tho.se  parts  of  the  1997 
final  rule  th.it  established  regulations  in 
5?<;  lll,,oO  and  3  10  51Hta).  which 
required  unit-dose  packaging  for  dietarN 
supplement  and  drug  products  that 
contain  30  mg  or  more  of  iron  per 
dosage  unit  The  agency  is  also  revising 
§  310.5181b).  which  provided  a 
temporarv  exemption  from  unit-dose 
pac  kagmi;  requirements  for  certain  iron- 
ccmt.uning  drug  [inulucts.  and  rcnising 
ap[)ropriate  paragr.ifihs  m  4)310,518 

accordingly 

This  rule  does  not  <dfect  the 
provisions  of  21  CFR  101, 17(e).  which 
requires  label  warning  statements  on  all 
iron-containing  dietary  supplements  in 
solid  oral  dosage  form,  or  the  provisions 
of  §  310.518(c)  (which  is  redesignated  in 
this  rule  as  §  310.518(a)).  which  requires 
label  warning  statements  on  all  iron- 
containing  drugs  in  solid  oral  dosage 
form,  except  iriin-c:ontaining  inert 
tablets  supplied  in  monthly  packages  of 
oral  contraceptives.  Nor  does  this  rule 
affec  t  the  proxisions  of  16  CFR 
1700,14(a)(12)and  (a)(13),  which 
require  special  packaging  for  iron- 
containing  drug  and  dietary  supplement 
produc  ts.  respectively,  to  protect 
children  from  serious  personal  injury  or 
serious  illness  resulting  from  handling, 
using,  or  ingesting  suc:h  substances  (16 
CFR  1700, 14(a).  (a)(12),  and  (a)(13)).  The 
regulations  in  16  C^FR  1700,14  were 
issued  under  the  Poison  Prevention 
Packaging  Ac;t  of  1970  (15  USC.  1471 
et  seq.)  (PPP  Act),  The  authority  to 


administer  and  enforce  the  PPP  Act  was 
transferred  from  FDA  to  the  Consumer 
Product  Safety  Commission  in  1972 
under  the  enactment  of  the  Consumer 
Product  Safety  Act  (15  U.S.C.  2051  et 
seq). 

III.  Authority  for  Issuing  Final  Rule 

Section  553(b)(3)(B)  of  the 
.Administrative  Procedure  Act  (5  U.S.C. 
553(b)(3)(B))  provides  that  when  an 
agency  for  good  cause  finds  that  notice 
and  public  procedure  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  FDA 
has  determined  that  there  is  good  cause 
under  5  U.S.C.  553(b)(3)(B)  and  21  CFR 
10, 40(d)  to  forgo  notice  and  comment. 
As  a  matter  of  law,  the  decision  issued 
by  the  U.S.  Court  of  Appeals  for  the 
Second  Circuit  and  the  final  judgment 
of  the  U.S.  District  Court  for  the  Eastern 
District  of  New  York  invalidated  the 
provisions  of  the  1997  final  rule 
requiring  unit-dose  packaging  for  solid 
oral  dosage  form  dietary  supplement 
and  drug  products  that  contain  30  mg  or 
more  per  dosage  unit,  thereby  making 
these  provisions  nonbinding  and 
unenforceable.  FDA  finds  that  it  is 
therefore  unnecessary  to  provide  notice 
and  opportunity  for  public  comment  on 
this  action,  which  merely  implements 
the  Court's  order.  For  the  same  reasons. 
FDA  finds  that  there  is  good  cause, 
within  the  meaning  of  5  U.S.C.  553(d)(3) 
and  in  accordance  with  the 
Congressional  Review  Act  (5  U.S.C.  801 
et  se(j  .  at  808(2)),  to  make  this  rule 
efff'ctive  immediately. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.301(h)  »hat  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  reijuired, 

V.  Analysis  of  Impacts 

Under  Executive  Order  12866,  this 
action  is  not  a  regulatory  action  that  is 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB). 
Because  the  agency  has  determined  that 
there  is  good  cause  to  forgo  notice  and 
c:omment  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute,  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4) 
do  not  apply. 

However,  FDA  has  examined  the 
impacts  of  this  final  rule  under  those 
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provisions.  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
order.  When  applicable,  the  Regulatory 
Flexibility  Act  requires  agencies  to 
analyze  regulatory  options  that  would 
minimize  any  significant  impact  of  a 
rule  on  small  entities.  This  rule  is 
merely  technical  in  nature  and  imposes 
no  new  burdens  on  small  entities. 
Indeed,  the  effect  of  this  rule  is  to 
remove  a  requirement  that 
manufacturers  package  certain  iron- 
containing  dietary  supplement  and  drug 
products  in  unit-dose  packaging. 
Finally,  a  summary  statement  or 
analysis  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  required  only  for  nonprocedural  rules 
that  impose  costs  of  $110  million  or 
more  on  either  the  private  sector  or 
State,  local,  and  tribal  governments  in 
the  aggregate.  This  rule  imposes  no  such 
costs. 

VI.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  this  final  rule 
does  not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order  emd,  consequently, 
a  federalism  summary  impact  statement 
is  not  required. 

VII.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
OMB  under  the  Paperwork  Reduction 
Act  of  1995  is  not  required. 

List  of  Subjects 

21  CFR  Part  111 

Dietary  foods,  Drugs,  Foods, 
Packaging  and.containers. 

21  CFR  Part  310      ^ 

Administrative  practice  and 
procedure.  Drugs,  Labeling,  Medical 


devices.  Reporting  and  recordkeeping 
requirements. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  111  tmd 
310  are  amended  as  follows: 

PART  111— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
DIETARY  SUPPLEMENTS 

■  1.  The  authority  citation  for  21  CFR 
part  111  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  342.  371. 

PART  111— [REMOVED  AND 
RESERVED] 

■  2.  Part  111,  consisting  of  §111. 50,  is 
removed  and  reserved. 

PART  310— NEW  DRUGS 

■  3.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
353,  355.  360b-360f,  360j,  361(a).  371,  374, 
375,  379e;  42  U,S,C,  216,  241,  242(a),  262, 
263b-263n. 

11  4,  Section  310.518  is  revised  to  read  as 
follows: 

§  310.518    Drug  products  containing  iron 
or  iron  saits. 

Drug  products  containing  elemental 
iron  or  iron  salts  as  an  active  ingredient 
in  solid  oral  dosage  form,  e.g..  tablets  or 
capsules  shall  meet  the  following 
requirements: 

(a)  Labeling.  (1)  The  label  of  any  drug 
in  solid  oral  dosage  form  (e.g.,  tablets  or 
capsules)  that  contains  iron  or  iron  salts 
for  use  as  an  iron  source  shall  bear  the 
following  statement: 

WARNING:  Accidental  overdose  or  iron- 
containing  products  is  a  leading  cause  of  fatal 
poisoning  in  children  under  6,  Keep  this 
product  out  of  reach  of  children.  In  case  of 
accidental  overdose,  call  a  doctor  or  poison 
control  center  immediately. 

(2)(i)  The  warning  statement  required 
by  paragraph  (a)(1)  of  this  section  shall 
appear  prominently  and  conspicuously 
on  the  information  panel  of  the 
immediate  container  label. 

(ii)  If  a  drug  product  is  packaged  in 
unit-dose  packaging,  and  if  the 
immediate  container  bears  labeling  but 
not  a  label,  the  warning  statement 
required  by  paragraph  (a)(1)  of  this 
section  shall  appear  prominently  and 
conspicuously  on  the  immediate 
container  labeling  in  a  way  that 
maximizes  the  likelihood  that  the 
warning  is  intact  luitil  all  of  the  dosage 
units  to  which  it  applies  are  used. 

(3)  Where  the  inunediate  container  is 
not  the  retail  package,  the  warning 
statement  required  by  paragraph  (a)(1) 


of  this  section  shall  also  appear 
prominently  and  conspicuously  on  the 
information  panel  of  the  retail  package 
label. 

(4)  The  warning  statement  shall 
appear  on  any  labeling  that  contains 
warnings. 

(5)  The  warning  statement  required  by 
paragraph  (a)(1)  of  this  section  shall  be 
set  off  in  a  box  by  use  of  hairlines, 

(b)  The  iron-containing  inert  tablets 
supplied  in  monthly  packages  of  oral 
contraceptives  are  categorically  exempt 
from  the  requirements  of  paragraph  (a) 
of  this  section. 

Dated:  October  7,  2003, 
Jeffrey  Shuren. 

Assistant  Commissioner  for  '•''olicy. 
[FR  Doc.  03-26188  Filed  10-16-03:  8:45  am] 

BILLING  CODE  4160-01 -S 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  50 

RIN1505-AA99 

Terrorism  Risk  Insurance  Program; 
State  Residual  Market  Insurance 
Entities 

AGENCY:  Departmental  Offices.  Treasur}', 
action:  Final  rule, 

SUIMMARY:  The  Department  of  the 
Treasury  (Treasury)  is  issuing  this  final 
rule  as  part  of  its  implementation  of 
Title  I  of  the  Terrorism  Risk  Insurance 
Act  of  2002  (Act).  The  Act  established 
a  temporary'  Terrorism  Risk  Insurance 
Program  (Program)  under  which  the 
Federal  Government  will  share  the  risk 
of  insured  loss  from  certified  acts  of 
terrorism  with  commercial  property  and 
casualty  insurers  until  the  Program  ends 
on  December  31.  2005,  Treasury 
published  a  proposed  rule  with  a 
request  for  comment  on  April  18.  2003, 
This  rule  is  issued  pursuant  to  section 
103(d)(1)  of  the  Act.  which  directs 
Treasury  to  issue  regulations  that  apply 
the  provisions  of  the  Act  specifically  to 
State  residual  market  insurance  entities 
and  State  workers'  compensation  funds. 
This  rule  is  the  third  final  rule  in  a 
series  of  regulations  that  Treasury  is 
issuing  to  implement  the  Program. 

DATES:  This  final  rule  is  effective 
October  17,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mario  Ugoletti,  Deputy  Director,  Office 
of  Financial  Institutions  Policy  (202) 
622-2730,  or  Martha  Ellett  or  Cynthia 
Reese,  Attorney- Ad  visors.  Office  of  the 
Assistant  General  Counsel  (Banking  & 
Finance),  (202)  622-0480,  or  C. 
Christopher  Ledoux,  Senior  Attorney, 
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Terrorism  Risk  Insurance  Program  (202) 
622-6770  (not  toil-free  numbers). 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

.■\   Terrorism  Risk  Insurance  Act  of  2002 

On  November  26.  2002,  President 

Bush  signed  into  law  the  Terrorism  Risk 
Insurance  Act  of  2002  (Pub.  L.  107-297. 
116  Stat.  2322).  The  Act  was  effective 
immediately  The  Act's  purposes  are  to 
address  market  disruptions,  ensure  the 
continued  widespread  availability  and 
affordabilitv  of  commercial  property 
and  casualty  insurance  for  terrorism 
risk,  and  to  allow  for  a  transition  period 
for  the  private  markets  to  stabilize  and 
build  capacity  while  preserving  State 
insurance  regulation  and  consumer 
protections. 

Title  I  of  the  Act  establishes  a 
temporary  Federal  program  of  shared 
public  and  private  compensation  for 
insured  commercial  property  and 
casualty  losses  resulting  from  an  act  of 
terrorism,  which  as  defined  in  the  Act 
is  certified  by  the  Secretary  of  the 
Treasury,  in  concurrence  with  the 
Secretan,-  of  State  and  the  Attorney 
General.  The  Act  authorizes  Treasury  to 
administer  and  implement  the 
Terrorism  Risk  Insurance  Program, 
including  the  issuance  of  regulations 
and  procedures.  The  Program  will  end 
on  December  31,  2005. 

Each  entity  that  meets  the  definition 
of  "insurer"  (well  over  2000  firms)  must 
participate  in  the  Program  The  amount 
of  Federal  payment  for  an  insured  loss 
resulting  from  an  act  of  terrorism  is  to 
be  determined  based  upon  the  insurance 
company  deductibles  and  excess  loss 
sharing  with  the  Federal  Government,  as 
specified  by  the  Act  and  the 
implementing  regulations.  An  insurer's 
deductible  increases  each  year  of  the 
Program,  thereby  reducing  the  Federal 
Government's  share  prior  to  expiration 
of  the  Program   An  insurer's  (ieductible 
is  calculated  based  on  the  value  of 
"direct  earned  premiums"  collected 
over  certain  statutor\'  periods.  Once  an 
insurer  has  met  its  individual 
deductible,  the  Federal  payments  cover 
90  percent  of  insured  losses  above  the 
deductible,  subject  to  an  industry- 
aggregate  limit  of  SlOO  billion. 

The  Program  provides  a  Federal 
reinsurance  backstop  for  three  years. 
The  Act  provides  Treasury  with 
authority  to  recoup  Federal  payments 
made  under  the  Program  through 
policyholder  surcharges,  up  to  a 
maximum  annual  limit.  The  Act  also 
prohibits  duplicative  payments  for 
insured  losses  that  have  been  covered 
under  any  other  Federal  program. 


The  mandatory  availability  or  "make 
available  "  provisions  in  section  103(c) 
of  the  Act  require  that,  for  Program  Year 
1  and  Program  Year  2  and.  if  so 
determined  by  Treasury,  in  Program 
Year  3,  all  entities  that  meet  the 
definition  of  insurer  under  the  Program 
must  make  available  in  all  of  their 
property  and  casualty  insurance  policies 
coverage  for  msureil  losses  resulting 
from  an  act  of  terrorism.  This  coverage 
can  not  differ  materially  from  the  terms 
amnunts  and  other  coverage  limitations 
arising  from  events  other  than  acts  of 
terrorism. 

As  conditions  for  Federal  payment 
under  the  Program,  insurers  must 
provide  clear  and  conspicuous 
disclosure  to  the  policyholders  of  the 
premium  charged  for  insured  losses 
covered  bv  the  Program  and  the  Federal 
share  of  compensation  for  insured  losses 
under  the  Program.  In  addition,  the  Act 
requires  that  insurers  must  submit  a 
claim  and  certain  certifications  to 
Treasury  Treasury  will  engage  in 
ndemaking  to  prescribe  claims 
procedures  for  the  Program  at  a  later 
date. 

The  Act  also  contains  specific 
provisions  designed  to  manage  litigation 
arising  from  or  relating  to  a  certified  act 
of  terrorism.  Section  107  creates  an 
exclusive  Federal  cause  of  action, 
provides  for  c:laims  consolidation  in 
Federal  court  and  contains  a  prohibition 
on  Federal  payments  for  punitive 
damages  under  the  Program.  The  Act 
proviiles  the  I'nited  States  with  the 
right  of  subrogation  with  respect  to  any 
pa\  nient  or  claim  paid  by  the  United 
States  undt^r  the  Program. 

1 .  Three  Year  Program 

The  duration  of  the  Program  is  three 
years  The  ,-\ct  was  signed  into  law  on 
November  26.  2002.  and  section  108(a) 
of  the  Ac:t  provides  that,  "[tjhe  Program 
shall  terminate  on  December  31.  2005." 
Thereafter,  the  At:t  provides  Treasury 
with  certain  continuing  authority  to  take 
actions  as  necessary  to  ensure  payment, 
recoupment,  adjustments  of 
compensation  and  reimbursement  for 
insured  losses  arising  out  of  any  act  of 
terrorism  occurring  during  the  period 
between  November  26.  2002,  and 
December  31.  2005.  The  duration  of  the 
Program  and  the  Program's  termination 
date  should  not  be  confused  with  the 
make  available  requirements  contained 
in  section  103(c)  of  the  Act.  As  reflected 
in  both  the  interim  final  and  final  rules, 
the  make  available  requirements  in 
section  103(c)  of  the  Act  apply  to  all 
insurers,  through  the  end  of  Program 
Year  2.  However,  the  Secretary  of  the 
Treasury  may  determine,  not  later  than 
September  1.  2004.  to  extend  the  make 


available  requirements  through  Program 
Year  3,  based  on  factors  referenced  in 
section  108(d)(1)  of  the  Act.  Regardless 
of  whether  the  make  available 
requirements  of  section  103  are 
extended,  the  Program  and  the  Act's 
Federal  backstop  Tor  insured  losses  for 
acts  of  terrorism  continue  through 
December  31.  2005. 

2.  Program  Implementation  Goals 

In  implementing  the  Program, 
Treasury  is  guided  by  several  goals. 
First.  Treasury  strives  to  implement  the 
Act  in  a  transparent  and  effective 
manner  that  treats  comparably  those 
insurers  required  to  participate  in  the 
Program  and  provides  necessary 
information  to  policyholders  in  a  useful 
and  efficient  manner.  Second,  in  accord 
with  the  Act's  stated  purposes,  Treasury 
seeks  to  rely  as  much  as  possible  on  the 
State  insurance  regulatory  structure.  In 
that  regard.  Treasury  has  coordinated 
the  implementation  of  all  aspects  of  the 
Program  with  the  National  Association 
of  Insurance  Commissioners  (NAIC). 
Third,  to  the  extent  possible  within 
statutory  constraints.  Treasury  seeks  to 
allow  insurers  to  participate  in  the 
Program  in  a  manner  consistent  with 
procedures  used  in  their  normal  course 
of  business.  Finally,  given  the 
temporary  and  transitional  nature  of  the 
Program.  Treasury  is  guided  by  the  Act's 
goal  for  insurers  to  develop  their  own 
capacity,  resources,  and  mechanisms  for 
terrorism  insurance  coverage  when  the 
Program  expires. 

B.  The  Proposed  Rule 

The  proposed  rule  proposed  to  amend 
subpart  D  of  part  50  in  title  31  of  the 
Code  of  Federal  Regulations  by  adding 
sections  50.30.  50.33,  50.35.  and  50.36 
Subpart  A  of  part  50  addresses  the  scope 
and  purpose  of  the  Program,  key 
definitions  and  certain  general 
provisions  and  was  finalized  and 
published  in  the  Federal  Register  at  68 
FR  41250  duly  11.  2003)  (as  amended  at 
68  FR  48280  (August  13.  2003)). 
Subparts  B  and  C  were  established  by  an 
interim  final  rule  published  in  the 
Federal  Register  at  68  FR  19301  (Apr. 
18.  2003)  and  were  recently  finalized. 
Subpart  B  incorporates  and  clarifies 
certain  conditions  for  Federal  payment 
contained  in  section  103(b)  of  the  Act 
that  require  insurers  to  provide  certain 
clear  and  conspicuous  disclosures  to 
their  policyholders  with  regard  to 
terrorism  risk  insurance  for  insured 
losses  under  the  Program.  Subpart  C 
clarifies  requirements  in  section  103(c) 
of  the  Act  that  insurers  "make 
available.  "  in  all  of  their  commercial 
property  and  casualty  insurance 
policies,  coverage  for  insured  losses 
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resulting  from  an  act  of  terrorism  as 
defined  by  section  102(1)  of  the  Act.  In 
this  regard,  section  103(c)  requires 
insurers  to  make  such  terrorism  risk 
coverage  available  at  terms,  amounts 
and  other  coverage  limitations  that  do 
not  differ  materially  from  those 
applicable  to  losses  arising  from  events 
other  than  from  acts  of  terrorism. 
Subpart  D,  as  directed  by  section 
103(d)(1)  of  the  Act,  applies  the 
provisions  of  the  Act  to  State  residual 
market  insurance  entities  and  State 
workers'  compensation  funds.  In  the 
preamble  to  the  proposed  rule.  Treasury 
requested  comment  on  application  of 
the  disclosure  requirements  of  the  Act 
to  State  residual  market  insurance 
entities  and  State  workers' 
compensation  funds.  As  part  of  this 
rulemaking,  Treasury  is  amending 
section  50.19  of  subpart  B,  which  was 
previously  reserved,  to  apply  the 
disclosure  requirements  to  those 
entities. 

The  various  rules  reflect  earlier 
interim  guidance  notices,  issued  by 
Treasury  soon  after  the  Act's  enactment 
date,  and  designed  to  assist  insurers, 
policyholders,  and  other  interested 
parties  in  complying  with  immediately 
applicable  and  time-sensitive 
requirements.^  In  finalizing  this  rule. 
Treasury  carefully  considered  the 
comments  submitted  and  consulted 
with  the  NAIC. 

n.  Summary  of  Comments  and  Final 
Rule 

Treasury  received  four  comments  on 
the  proposed  rule.  Comments  were 
submitted  by  a  group  of  insiu-ance  trade 
associations,  the  Ohio  Bureau  of 
Workers'  Compensation,  and  a  State 
residual  market  insiu-ance  entity.  After 
review  and  careful  consideration  of 
these  comments,  as  well  as  additional 
research  and  consultation  with  the 
NAIC,  Treasiuy  is  now  promulgating  a 
final  rule  applying  the  Act  to  State 
residual  market  insurance  entities  and 
State  workers'  compensation  funds 
(referred  tc  collectively  as  "residual 
market  mechanisms"  where 
appropriate).  Treasury  has  made  no 
changes  to  the  proposed  rule.  Treasury 
is,  however,  adding  specific  disclosure 
provisions  by  amending  section  50.19. 
The  final  rule  and  Eunendment  to 


'  These  interim  guidfince  notices  were  published 
in  the  Federal  Register  at  67  FR  76206  (Dec.  11. 
2002);  67  FR  78864  (Dec.  26.  2002)  and  at  68  FR 
4544  (Jan.  29,  2003).  Treasury  also  issued  a  fourth 
interim  guidance  at  68  FR  15039  (Mar.  27,  2003), 
which  has  subsequently  been  superceded  by  a  new 
provision  in  the  final  rule  for  Subpart  A,  published 
at  68  FR  41250  (July  11,  2003).  The  interim 
guidance  and  all  regulations  can  also  be  located  on 
Treasury's  Terrorism  Risk  Insurance  Program  Web 
site  at  www.treasury.gov/trip. 


section  50.19,  including  clarifications, 
are  discussed  in  the  summary  of 
comments  below. 

A.  Mandatory  Participation  by  Residual 
Market  Mechanisms  (Section  50.30) 

In  subpart  D  of  this  final  rule, 
Treasury  is  setting  forth  regulations 
specific  to  the  participation  of  residual 
market  mechanisms  in  the  Program. 
Section  102(6)  of  the  Act  specifically 
includes  State  residual  market 
insurance  entities  and  State  workers' 
compensation  funds  as  insurers  that  are 
required  to  participate  in  the  Program. 
As  we  stated  in  the  notice  of  proposed 
rulemaking  (published  in  the  Federal 
Register  at  68  FR  19309  on  April  18, 
2003),  Treasury  considers  the  Act's 
terms  "State  residual  market  insurance 
entities"  and  "State  workers' 
compensation  funds"  to  encompass  all 
State  legislatively-created  residual 
market  mechanisms  that  facilitate  the 
availability  of  primary  and  excess 
commercial  property  and  casualty 
insiu-ance  coverage  for  risks  that  face 
difficulties  in  obtaining  such  coverage 
from  the  voluntary  market.  This 
includes — but  is  not  limited  to — 
residual  market  mechanisms  associated 
with  the  provision  of  commercial 
property,  commercial  liability,  workers' 
compensation,  and  commercial 
automobile  coverage.  Sections  50.30(a) 
and  (b)  of  this  final  rule,  taken  together, 
provide  that  residual  market 
mechanisms  are  insurers  under  the 
Program,  even  if  they  do  not  receive 
direct  earned  premiimis,  and  thus  are 
mandatory  participants  in  the  Program. 

1 .  List  of  Residiial  Market  Mechanisms 

In  its  second  notice  of  interim 
guidance  (67  FR  78864),  Treasury  first 
published  a  list  of  entities  that  Treasury, 
in  consultation  with  the  NAIC, 
identified  as  residual  market 
mechanisms  required  to  participate  in 
the  Program  and  that  provide 
commercial  property  and  casualty 
insurance,  as  defined  by  the  Act  and 
regulations.  The  list  is  not  exclusive.  A 
residual  market  mechanism  should  not 
assume  that  because  it  is  not  listed  on 
Treasury's  List  of  State  Residual  Market 
Mechanisms  it  is  not  required  to 
participate  in  the  Program.  All  State 
residual  market  insurance  entities  and 
State  workers'  compensation  fluids  are 
insiuers  that  must  participate  in  the 
Program.  See  sections  50.5(f)(1)(D)  and 
50.4.  Treasury's  list  was  merely 
intended  to  provide  guidance  and 
certainty  to  those  entities  on  the  list  as 
well  as  to  foster  transparency  in  the 
Program. 

In  the  notice  of  interim  guidance, 
Treasury  encouraged  residual  market 


mechanisms  that  were  not  included  on 
the  list  to  notify  Treasury.  Since  the 
publication  of  that  notice  of  interim 
guidance,  Treasury  has  continued  to 
work  with  the  NAIC  to  revise  the  List  of 
State  Residual  Market  Mechanisms. 
Section  50.30(c)  of  this  final  rule 
explains  that  Treasury  will  maintain 
and  continue  to  update  this  list  from 
time  to  time,  as  necessary.  Treasury's 
list  will  be  publicly  available  at 
ww\\'.treasury.gov/trip,  along  with  the 
procedures  for  providing  comments  and 
updates. 

Treasury,  in  consultation  with  the 
NAIC.  has  considered  the  following 
characteristics  in  identifying  residual 
market  mechanisms  that  should  be 
included  on  Treasury's  list: 

•  Was  the  mechanism  created  by  a 
state  legislature? 

•  Does  the  mechanism  provide 
commercial  property  and  casualty 
insurance  to  policyholders,  either 
directly  or  througb  servicing  carriers? 

•  Does  the  mechanism  seek  to  make 
available  commercial  property  and 
casualty  insiurance  for  risks  that  are 
"distressed"  or  "hard  to  place"  in  the 
voluntary  market? 

•  How  does  the  mechanism  share  or 
allocate  its  profits  and  losses  from  its 
operations? 

•  Does  the  mechanism  meet  the 
requirements  of  §  50.5(f)? 

2.  State  Workers'  Compensation 
Reinsurance  Pools 

Treasury  received  a  comment  from 
the  Minnesota  Workers'  Compensation 
Reinsurance  Association  ("WCRA"),  a 
State  workers"  compensation 
reinsurance  pool,  that  requested  the 
Secretary  exercise  his  discretion  under 
section  103(f)  of  the  Act  (which 
mentions  State  workers'  compensation 
reinsurance  pools)  and  include  such 
pools  in  the  Program.  Treasury  is  not 
making  a  section  103(f)  determination  at 
this  time.  However,  looking  beyond  the 
commenter's  name  to  its  function, 
Treasury  has  determined  that  the 
commenter  fits  within  the  residual 
market  mechanism  category  under 
section  103(d)  of  the  Act,  as  explained 
below. 

The  WCRA  is  a  State-mandated 
reinsurance  pool  from  which  workers' 
compensation  insurers  are  required  by 
State  law  to  purchase  excess 
reinsurance.  WCRA  also  provides 
workers'  compensation  insurance 
directly  to  self-insured  employers. 
While  section  102(12)(vii)  of  the  Act 
expressly  excludes  reinsuremce  from  the 
definition  of  property  and  casualty 
insurance  covered  by  the  Program, 
Treasury  believes  that  an  insurance 
arrangement  between  a  self-insured  and 
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an  insurer,  or  a  pool  of  insurers,  is  more 
like  direct  pnmarv  or  excess  property 
and  casualty  insurance  versus 
traditional  reinsurance  (i.e..  an  insurtT 
reinsuring  another  insurer). 

After  consulting  with  the  .NAIC  and 
considering  the  characteristics 
desiTibed  above,  Treasurv  considers 
\V('RA  to  be  similar  to  a  residual  market 
mechanism.  VVCR.^  is  a  legislatively- 
established  risk  pool  that  issues 
insurance  directly  to  policyholders, 
which  risks  are  hard  to  pla(  e  in  tht' 
voluntary  insurance  market   VVCR^X  also 
has  a  procedure  through  which  it  shares 
or  allocates  its  profits  and  losses  with 
private  sector  insurers  Therefore,  for 
these  reasons.  Treasury  has  added 
VVCRA  to  its  List  of  State  Hesiiludl 
Market  Mpchanisms  and  its 
participation  in  the  Program  is 
confirmed   If  anv  "ther  State  workers' 
compensation  reinsurance  pool  believes 
that  it  shares  the  (  hanicteristics  of  a 
residual  market  mf'thanism  and 
believes  it  should  be  included  on  the 
list,  under  section  50  9.  the  reinsurance 
p(H)l  should  submit  a  request  for  an 
interpretation  of  the  application  of  these 
regulations  to  its  particular 
circumstance. 

B  Alldcation  of  Premium  (Sections 
^U  JJ  through  50.361 

.Secticm  103(d)(2)  of  the  Act  divides 
resiiiual  market  mechanisms  into  two 
broad  (lasses  for  purposes  of  their 
treatment  as  insurers  under  the 
Program:  (1)  entities  that  do  not  share 
profits  and  losses  with  private  sector 
insurance  companies:  and  (2)  entities 
that  do  share  profits  and  losses  with 
pruate  sector  insurance  companies. 

Section  103(d)(2)(A)  provides  that  "a 
State  residual  market  insurance  entity 
that  does  not  share  its  profits  and  losses 
with  private  sector  insurers  shall  be 
treated  as  a  separate  insurer."  For  State 
residual  market  insurance  entities  that 
fall  under  section  103(d)(2)(A)  of  the 
Act  or  for  State  workers'  compensation 
funds,  section  50.33  of  the  final  rule 
(irovides  that  these  mechanisms  follow 
th'"  regulations  set  forth  in  sections 
§  50.5(d)(1)  or  §  50.5(d)(2)  for  the 
purposes  of  calculating  the  appropriate 
measure  of  direct  earned  premium. 
Residual  market  me(  hanisiiis 
functioning  in  this  manner  are  thus 
treated  as  risk  bearers  in  the  same 
manner  as  pri\'ate  sector  insurers. 
Treasury  rec:ei\'ed  a  c:omment  from  a 
group  of  trade  associations  that 
endorsed  this  approach.  These 
provisions  of  the  proposed  rule  are 
adopted  without  change. 

Section  103(d)(2)(B)  of  the  Act 
provides  that  "a  State  residual  market 
insurance  entity  that  shares  its  prtifits 


and  losses  with  private  sector  insurers 
shall  not  be  treated  as  a  separate  insurer, 
and  shall  report  to  each  private  sector 
insurance  participant  its  share  of  the 
insured  losses  of  the  entity,  which  shall 
be  included  !n  each  private  sector 
insurer's  insured  losses."  Section 
103(d)(3)  of  the  Act  provides  that  "any 
insurt^r  that  participates  in  sharing 
profits  and  losses  of  a  State  residual 
market  insurance  entity  shall  include  in 
its  calf:ulatii)ns  or  premiums  any 
premiums  distributed  to  the  insurer  by 
the  State  residual  market  insurance 
entity   "  Residual  market  insurance 
me(  hanisms  funt  tioning  in  this  manner 
are  thus  treated  as  risk  apportioning 
entities  and  not  risk  bearing  entities. 
Proposed  sih  turn  50.35  reflected  this 
treatment  and  also  provided  that  these 
fiititifs  >hnuld  continue  to  report,  in 
ai  I  ordaiice  with  normal  business 
practices,  to  each  participant  insurer  its 
-h.ir>"  I  if  [ireiniuiii  uk nine  and  insured 
liissi's.  which  Is  to  be  iiK  luded 
rtjspectively  m  the  participant  insurer's 
direct  earned  premium  and  insured  loss 
calculations.  Treasur\  receiveti  a 
comment  from  a  group  of  trade 
associations  that  supported  this 
approach.  This  pro\ision  of  the 
proposed  rule  is  adopted  without 
change 

Section  ')(l  <(>  ot  the  proposed  rule 
further  .iddrcssed  the;  cah  ulation  of 
direct  <Mrned  premium  based  on  the 
allot  .ition  of  premium  im.time  shared 
between  'hi'  lesidual  marki't  me(  hanism 
and  its  ser\  ii  m^  t  arriers  or  (larticipant 
insurers.  Faxor.ihli'  (  oinments  were 
received  on  fiiis  [irovision.  whu  h  is 
adopted  without  i  hange. 

C.  Other  Issues 

State  Residual  Market  Mr(  hanisms  and 
Natural  Disaster  Insurance 

Treasury  received  a  comment  from  a 
residual  market  mechanism  that  issues 
commercial  policies  that  pro\  iiie 
coverage  only  for  the  peril  of  wind  Th^■ 
commenter  re.c}uested  that  Treasury 
modify  section  50.5(1)  of  the  regulations 
to  exclude  commercial  single  peril  wind 
insurance  from  the  provisions  of  the 
Act.  The  coiniih'iitiT  analogized  single 
peril  wind  iiisuraiu  e  to  tliat  of  flood 
insurance  and  earthquake  insurance, 
whu  h  are  not  included  in  the  Program. 
See  section  50  5(l)(ll   I'pon 
consideration  of  the  comment,  Treasury 
is  not  revising  section  50.5(1)   Howe\er. 
as  stated  in  the  preamble  to  the  final 
rule  published  hilv  1 1.  2003.  Treasury 
may  later  retjuest  comment  on  the 
exclusion  from  the  Program  definition 
of  commercial  property  and  casualty 
insurance  single-peril  natural  disaster 


insurance  currently  included  in  the 
Program 

D.  Disclosure  Requirements  (Section 
5U.19J 

Subpart  B  of  31  CFR  part  50  sets  forth 
regulations  that  address,  inter  alia,  the 
clear  and  conspicuous  disclosures  that 
all  insurers  are  required  by  the  Act  to 
provide  to  policyholders.  Section  50.19 
of  subpart  B.  entitled  Disclosure  by 
State  residual  market  insurance  entities 
and  State  workers'  compensation  funds. 
had  been  reserved  pending  this 
rulemaking.  This  final  rule  amends 
50.19  to  address  how  residual  market 
mechanisms  are  to  comply  with  the 
Act's  disclosure  requirements. 

Section  102(6)  of  the  Act  specifically 
includes  residual  market  mechanisms  as 
insurers  that  are  required  to  participate 
in  the  Program.  As  a  condition  for 
Federal  payment  under  the  Program, 
section  103(b)(2)  of  the  Act  requires  that 
insurers  provide  clear  and  conspicuous 
disclosure  to  policyholders  of  the 
premium  charged  for  insured  losses 
covered  by  the  Program  and  the  Federal 
share  of  compensation  under  the 
Program.  Section  103(d)  of  the  A.ct 
directed  the  Secretary  of  the  Treasury  to 
issue  regulations  as  soon  as  practicable 
that  applv  the  provisions  of  the  Act 
(including  the  disclosure  requirements) 
to  residual  market  mechanisms. 

On  December  18.  2002.  Treasury 
issued  a  second  nrjtice  of  interim 
guidance  {67  FR  78864).  In  this  notice 
of  interim  guidance  Treasury  indicated 
it  would  temporarily  waive  the 
disclosure  requirements  for  those 
insurers  that:  (1)  are  State  residual 
market  insurance  entities  and  State 
workers'  compensation  funds;  and  (2) 
have  insufficient  information  to  issue 
the  disclosures,  until  Treasury  issued 
regulations  as  required  under  section 
l(l3(d)  to  apply  the  provisions  of  the  Act 
to  these  entities.  Thus,  the  waiver 
provided  a  safe  harbor  pending  the 
issuance  of  this  final  rule.  We  expected 
residual  market  mechanisms  to  have 
provided  the  disclosures  if  they 
possessed  sufficient  information  to  do 
so. 

In  the  preamble  to  the  proposed  rule, 
Treasury  stated  that  it  was  still 
evaluating  the  applicability  of  the 
disclosure  requirements  to  certain 
insurers  in  this  category  and  asked  for 
public  comment.  Treasury  received  two 
comments  on  this  issue.  One  comment 
deferred  the  issue  to  Treasury.  Another 
c:ommenter  requested  that  Treasury 
exempt  State  workers'  compensation 
funds  from  the  disclosure  requirements. 
The  commenter  argued  that  the  burden 
and  cost  associated  with  providing  the 
disclosures  outweighs  the  goals  of  such 


59720  Federal  Register/ Vol.  68,  No.  201 /Friday,  October  17,  2003 /Rules  and  Regulations 


Federal  Register/Vol.  68,  No.  201 /Friday,  October  17,  2003 /Rules  and  Regulations  59719 


notice,  especially  where  the  fund  does 
not  charge  additional  premium  for 
insured  losses. 

Section  103(b)  of  the  Act  requires  that 
insurers  make  certain  disclosiues  to 
policyholders  as  a  condition  for  federal 
payment  under  the  Act.  Section  50.10  of 
the  regulations  states,  in  part,  that  an 
insurer  must  provide  clear  and 
conspicuous  disclosiu^  to  the 
policyholder  of:  (1)  the  premium 
charged  for  insiu-ed  losses  covered  by 
the  Program;  and  (2)  the  Federal  share 
of  compensation  for  insured  losses 
under  the  Program.  Congress  required 
this  disclosure  in  order  "to  enhance  the 
competitiveness  of  the  marketplace  by 
better  enabling  consumers  to 
comparison  shop  for  terrorism 
insurance  coverage,  and  to  make 
policyholders  better  aware  that  the 
Federal  government  will  be  sharing  the 
costs  of  such  coverage  with  insurers 
thereby  reducing  the  insurers' 
exposure."  H.R.  Conf.  Rep.  No.  107-779, 
at  24  (2002). 

After  consideration  of  the  comment 
and  the  relevant  provisions  of  the  Act, 
and  following  consultation  with  NAIC 
and  additional  study  of  the  issue. 
Treasury  is  applying  disclosure 
provisions  to  residual  market 
mechanisms  that  have  not  yet  issued 
disclosures  to  policyholders.  Thus, 
Treasury  is  issuing  regulations  relating 
to  the  disclosiues  required  of  State 
residual  market  insurance  entities  and 
State  workers'  compensation  funds  by 
amending  section  50.19  of  subpart  B  in 
this  final  rule.  These  regulations 
supercede  the  earlier  interim  guidance 
referenced  above  and  the  safe-harbor 
provided  in  that  guidance  will  no  longer 
be  available  to  these  insurers. 

Section  50.19  generally  follows  the 
regulations  applicable  to  all  other 
insurers.  In  order  to  provide  residual 
market  insurance  mechanisms  with 
sufficient  time  to  come  into  compliance 
(if  they  are  not  already),  section  50.19 
provides  a  90-day  safe  harbor.  For 
policies  in  force  on  October  17,  2003,  or 
issued  or  renewed  on  or  before  January 
15.  2004,  the  disclosure  is  required  by 
the  Act  but  the  condition  for  Federal 
payment  is  waived  with  regard  to  those 
policies  until  January  15,  2004.  In 
section  50.12(c),  Treasiuy  has  provided 
that  "an  insurer  may  provide  disclosure 
using  normal  business  practices, 
including  forms  and  methods  of 
communication  used  to  communicate 
similar  policyholder  information  to 
policyholders."  Section  50.19(b) 
extends  this  rule  to  State  residual 
market  insurance  entities  and  State 
workers'  compensation  funds  and 
clarifies  that  while  disclosiu-es  may  be 
made  by  the  residual  markpt 


mechanism,  the  individual  insurers  that 
participate  in  the  residual  market,  or  the 
servicing  carriers  (depending  on  their 
normal  business  practices),  the  ultimate 
responsibility  for  ensuring  that  the 
disclosure  requirements  have  been  met 
rests  with  the  insurer  that  will  be  filing 
any  claim.  In  accordemce  with  other 
requirements  of  subpart  B,  disclosure 
must  be  clear  and  conspicuous,  made  on 
a  separate  line  item  in  the  policy  at  the 
time  of  offer,  purchase,  and  renewal  of 
the  policy. 

m.  Procedural  Requirements 

The  Act  established  a  Program  to 
provide  for  loss  sharing  payments  by  the 
Federal  Government  for  insured  losses 
resulting  from  certified  acts  of  terrorism. 
The  Act  became  effective  immediately 
upon  the  date  of  enactment  (November 
26,  2002).  Preemptions  of  terrorism  risk 
exclusions  in  policies,  mandatory 
participation  provisions,  disclosure  and 
other  requirements  and  conditions  for 
Federal  payment  contained  in  the  Act 
applied  immediately  to  those  entities 
that  come  within  the  Act's  definition  of 
"insurer." 

This  rule  emiends  subpart  D  to  part  50 
in  title  31  that  addresses  how  the 
Program  applies  to  State  residual  market 
insurance  entities  and  State  workers' 
compensation  funds.  This  rule  also 
amends  section  50.19  of  subpart  B.  This 
rule  is  intended  to  respond  to  section 
103(d)(1)  of  the  Act,  which  directs 
Treasury  to  issue  regulations  that  apply 
the  provisions  of  the  Act  to  State 
residual  market  insurance  entities  and 
State  workers'  compensation  funds. 
Given  the  importance  of  applying 
regulations  to  State  residual  market 
insurance  entities  and  State  workers' 
compensation  funds,  there  is  an  urgent 
need  to  issue  immediately  effective 
regulations. 

Accordingly,  pursuant  to  5  U.S.C. 
553(d)(3),  Treasury  has  determined  that 
there  is  good  cause  for  the  final  rule  to 
become  effective  immediately  upon 
publication. 

This  final  rule  is  a  significant 
regulatory  action  and  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  terms  of  Executive 
Order  12866. 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6),  it  is  hereby 
certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  Act  itself  requires  State  residual 
market  insurance  entities  and  State 
workers'  compensation  funds  to 
participate  in  the  Program,  and  these 
entities  or  funds  are  generally  not  small 
entities. 


The  Act  itself  requires  all  licensed  or 
admitted  insurers  to  participate  in  the 
Program.  This  includes  all  insurers 
regardless  of  size  or  sophistication. 
Although  insurers  that  participate  in 
sharing  profits  and  losses  of  a  State 
residual  market  insurance  entity  or  State 
workers'  compensation  fund  may 
include  small  entities,  the  proposed  rule 
is  based  on  existing  business  practices 
of  residual  market  entities  in 
determining  the  impact  on  participating 
insurers.  The  Act  also  defines  property 
and  casualty  insurance  to  mean 
commercial  lines  without  any  reference 
to  the  size  or  scope  of  the  commercial 
entity.  Accordingly,  any  economic 
impact  associated  with  the  proposed 
rule  flows  from  the  Act  and  not  the 
proposed  rule.  However,  the  Act  and  the 
Program  are  intended  to  provide 
benefits  to  the  U.S.  economy  and  all 
businesses,  including  small  businesses, 
by  providing  a  Federal  reinsurance 
backstop  to  commercial  property  and 
casualty  insurance  policyholders  and 
spreading  the  risk  of  insured  loss 
resulting  from  an  act  of  terrorism. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

List  of  Subjects  in  31  CFR  Part  50 

Terrorism  risk  insurance. 
Authority  and  Issuance 

■  For  the  reasons  set  forth  above.  31  CFR 
part  50  is  amended  as  follows: 

PART  50— TERRORISM  RISK 
INSURANCE  PROGRAM 

■  1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  31  U.S.C.  321: 
Title  I,  Pub.  L.  107-297.  116  Stat.  2322  (15 
U.S.C  6701  note). 

■  2.  Section  50.19  of  subpart  B  is  revised 
to  read  as  follows: 

§50.19  1  General  disclosure  requirements 
for  State  residual  market  insurance  entities 
and  State  worlcer's  compensation  funds. 

(a)  Policies  in  force  on  October  1 7. 
2003.  or  renewed  or  issued  on  or  before 
fanuarx'  15.  2004.  For  policies  in  force 
on  October  17.  2003,  or  renewed  or 
issued  on  or  before  January  15,  2004.  the 
disclosure  required  by  section  103(b)  of 
the  Act  as  a  condition  for  Federal 
payment  is  waived  for  those  State 
residual  market  insurance  entities  and 
State  workers'  compensation  funds  that 
since  November  26,  2002,  have  not 
provided  disclosures  to  policyholders, 
until  January  15,  2004,  after  which 
disclosures  are  to  be  made  to 
policyholders  for  policies  then  in  force 
and  subsequently  issued. 
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(b)  Residual  Market  Mechanism 
Disclosure.  A  State  residual  market 
insurance  entity  or  State  workers' 
compensation  fund  may  provide  the 
disclosures  required  bv  this  subpart  B  to 
policvholders  using  normal  business 
practices,  including  forms  and  method-^ 
of  communication  used  to  communicate 
similar  policvholdor  information  to 
policyholders.  The  disclosures  mav  be 
made  by  the  State  residual  market 
insurance  entity  or  State  workers' 
compensation  fund  itself,  the  individual 
insurers  that  participate  in  the  State 
residual  market  insurance  entity  or  a 
State  workers'  compensation  hind,  or  its 
servicing  carriers.  The  ultimate 
responsibility  for  ensuring  that  the 
disclosure  requirements  have  been  met 
rests  with  the  insurer  filing  a  claim 
under  the  Program. 

I'c)  Other  requiremt'nts.  E.xcept  as 
provided  in  this  section,  all  other 
disclosure  requirements  set  out  in  this 
subpart  B  apply  to  State  residual 
insurance  market  entities  and  State 
workers'  compensation  funds. 

(d)  Prior  safe  harbor  superseded  This 
section  supersedes  the  disclosure  saft- 
harbor  provisions  found  at  paragraph 
C.A  of  the  Interim  Guidance  issued  bv 
Treasurv  in  a  notice  published  on 
December  18.  2002.  and  published  at  67 
FR  78864  (December  26,  2002). 
■  3.  Subpart  D  of  part  50  is  amended  bv 
adding  ^^  .50  ,J0.  ,50.33.  50.35,  and  50.36 
to  read  as  follows: 

§  50.30    General  participation 
requirements. 

(a)  Insurers.  As  defined  in  §  50.5(f).  all 

State  residual  market  insurance  entities 
and  State  workers  compensation  funds 
die.  insurers  under  the  Program  even  if 
■^uch  entities  do  not  rec:eive  direct 
earned  premiums 

(b)  Mandatnn'  Participation.  State 
residual  market  insurance  entities  and 
State  workers'  compensation  funds  that 
meet  the  requirements  of  *?  50  5(f)  are 
mandatorv  participants  in  the  Program 
subject  to  the  rules  issued  in  this 
Subpart 

(c)  Identification  Treasurv  will 
release  and  maintain  a  list  of  State 
residual  market  insurance  entities  and 
State  workers'  compensation  funds  at 
l^^\■w■t^easu^\■  gov /trip  Procedures  for 
providing  comments  and  updates  to  that 
list  will  be  posted  with  the  list. 

§  50.33    Entities  ttut  do  not  share  profits 
and  losses  witti  private  sector  insurers. 

(a)  Treatment.  A  State  residual  market 
insurance  entity  or  a  State  workers' 
compensation  fund  that  does  not  share 
profits  and  losses  with  a  private  sector 
insurer  is  deemed  to  be  a  separate 
insurer  under  the  Program. 


(b)  Premium  calculation  A  State 
residual  market  insurance  entity  or  a 
State  workers'  compensation  fund  that 
is  deemed  to  be  a  separate  insurer 
should  follow  the  guidelines  specified 
in  «?  50.5(d)(  1)  or  50.5(d)(2)  for  the 
purposes  of  calculating  the  appropriate 
measure  of  direct  earned  premium. 

§  50.35     Entities  ttiat  share  profits  and 
losses  with  private  sector  insurers. 

(a)  Treutmrnt  A  State  residual  market 
iiisuram  e  entity  or  a  State  workers' 
(ompensation  fund  that  shares  profits 
and  los.ses  with  a  private  sector  insurer 
is  not  deemed  to  be  a  separate  insurer 
under  the  Program. 

(b)  Premiuiii  and  loss  calculation.  A 
State  residual  market  insurance  entity  or 
a  State  worktirs'  compensation  fund  that 
is  not  deemed  to  be  a  separate  insurer 
should  continue  to  report,  in  accordance 
with  normal  business  practices,  to  each 
partu  ipant  insurer  its  share  of  premium 
income  and  insured  losses,  which  shall 
then  be  included  respectively  in  the 
participant  insurer's  direct  earned 
premium  or  insured  loss  calculations. 

§  50.36     Allocation  of  premium  income 
associated  with  entities  that  do  share 
profits  and  losses  with  private  sector 
insurers. 

(a)  Sen-icing  Carriers  For  purposes  of 
this  Subpart,  a  servicing  carrier  is  an 
insurer  that  enters  into  an  agreement  to 
place  and  servic f  insurance  contracts 
for  a  State  residual  market  insurance 
entitv  or  a  State  workers'  compensation 
fund  and  to  cede  premiums  associated 
with  such  insurance  contracts  to  the 
State  residual  market  insurance  entitv  or 
.State  workers'  compensation  fund 
Premiums  written  by  a  servicing  carrier 
on  behalf  of  .1  State  residual  market 
iiisuraiK  e  i'ntit\  or  State  workers' 
compensation  fund  that  are  ceded  to 

sue  h  an  t-ntitv  or  fund  shall  not  be 
included  as  dire(  t  earned  premium  (as 
described  in  *>  50.5(d)(1)  or  50.5(d)(2))  of 
the  servicing  carrier 

(b)  PartH  ipant  Insurers  For  purposes 
of  this  Subpart,  a  participant  insurer  is 
an  insurer  that  shares  in  the  profits  and 
losses  of  a  State  residual  market 
insurance  entity  or  a  State  workers' 
compensation  fund  Premium  inc:ome 
that  is  distributed  to  or  assumed  by 
participant  insurers  in  a  State  residual 
market  insurance  entity  or  State 
workers'  lompensation  fund  (whether 
directly  or  as  quota  share  insurers  of 
risks  written  by  servicing  carriers),  shall 
be  included  in  direct  earned  premium 
(as  described  in  «>  50.5(d)(1)  or 
50.5(d)(2))  of  the  participant  insurer. 


Dated:  October  1.  2003. 
Wayne  A.  Abemathy. 

Assistant  Secretary  of  the  Treasury: 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  50 
RtN  1505-AA98 

Terrorism  Risk  insurance  Program; 
Disciosures  and  Mandatory  Avaiiabiiity 
Requirements 

AGENCY:  Departmental  Offices.  Treasury. 
ACTtON:  Final  rule. 

summary:  The  Department  of  the 
Treasurv  (Treasury]  is  issuing  this  final 
rule  concerning  disclosures  and 
mandatory  availability  requirements  as 
part  of  its  implementation  of  Title  1  of 
the  Terrorism  Risk  Insurance  Act  of 
2002  (Act).  The  final  rule  incorporates 
and  clarifies  conditions  for  federal 
payment,  set  forth  in  section  103(b)  of 
the  Act,  'hat  require  insurers  to  make 
certain  disclosures  to  policyholders.  It 
also  incorporates  and  clarifies  the 
section  103(c)  requirements  that 
insurers  "make  available"  in  their 
commercial  property  and  casualty 
policies  terrorism  risk  insurance 
coverage  for  insured  losses  resulting 
from  certified  acts  of  terrorism  under 
the  Act.  Treasury  issued  an  interim  final 
rule  and  proposed  rule  with  request  for 
comment.  This  final  rule,  which  is  the 
second  in  a  series  of  regulations  that 
Treasury  is  issuing  to  implement  the 
Program,  adopts  the  interim  final  rule 
with  several  modifications  as  discussed 
below. 

DATES:  This  final  rule  is  effective 
October  17.  2003. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Mario  Ugoletti.  Deputy  Director,  Office 
of  Financial  Institutions  Policy  (202) 
622-2730,  or  Martha  EUett  or  Cynthia 
Reese,  Attorney-Advisors,  Office  of  the 
Assistant  General  Counsel  (Banking  & 
-  Finance),  (202)  622-0480,  or  C. 
Christopher  Ledoux,  Senior  Attorney, 
Terrorism  Risk  Insurance  Program  (202) 
622-6770  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Terrorism  Risk  Insurance  Act  of  2002 

On  November  26.  2002,  President 
Bush  signed  into  law  the  Terrorism  Risk 
Insurance  Act  of  2002  (Pub.  L.  107-297. 
116  Stat.  2322).  The  Act  was  effective 
immediately.  The  Act's  purposes  are  to 
address  market  disruptions,  ensure  the 
continued  widespread  availability  and 
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affordability  of  commercial  property 
and  casualty  insurance  for  terrorism 
risk,  and  to  allow  for  a  transition  period 
for  the  private  markets  to  stabilize  and 
build  capacity  while  preserving  State 
insurance  regulation  and  consumer 
protections. 

Title  I  of  the  Act  establishes  a 
temporary  federal  program  of  shared 
public  and  private  compensation  for 
insured  commercial  property  and 
casualty  losses  resulting  from  an  act  of 
terrorism  which,  as  defined  by  the  Act, 
is  certified  by  the  Secretary  of  the 
Treasury,  in  concurrence  with  the 
Secretary  of  State  and  the  Attorney 
General.  The  Act  authorizes  Treasury  to 
administer  and  implement  the 
Terrorism  Risk  Insurance  Program, 
including  the  issuance  of  regulations 
and  procediu^s.  The  ProgrEun  will  end 
on  December  31,  2005. 

Each  entity  that  meets  the  Act's 
definition  of  "insiu-er"  (well  over  2000 
firms)  must  participate  in  the  Program. 
The  amount  of  federal  pajnment  for  an 
insured  loss  resulting  from  an  act  of 
terrorism  is  to  be  determined,  based 
upon  the  insiu-ance  company 
deductibles  and  excess  loss  sharing  with 
the  Federal  Government,  as  specified  by 
the  Act  and  the  implementing 
regulations.  An  insurer's  deductible 
increases  each  year  of  the  Program, 
thereby  reducing  the  Federal 
Government's  involvement  prior  to 
expiration  of  the  Program.  An  insurer's 
deductible  is  calculated  based  on  the 
value  of  "direct  earned  premiums" 
collected  over  certain  statutory  periods. 
Once  an  insurer  has  met  its  individual 
deductible,  the  federal  payments  cover 
90  percent  of  the  insured  losses  above 
the  deductible,  subject  to  an  industry- 
aggregate  limit  of  $100  billion. 

The  Program  provides  a  federal 
reinsurance  backstop  for  three  years. 
The  Act  gives  Treasury  authority  to 
recoup  federal  payments  made  luider 
the  Program  through  policyholder 
surcharges,  up  to  a  maximum  annual 
limit.  The  Act  also  prohibits  duplicative 
federal  payments  for  insured  losses  that 
have  been  covered  under  any  other 
federal  program. 

The  mandatory  availability  or  "make 
available"  provisions  in  section  103(c) 
of  the  Act  require  that,  for  Program  Year 
1  and  Program  Year  2  and,  if  so 
determined  by  Treasury,  in  Program 
Year  3,  all  entities  that  meet  the  Act's 
definition  of  insurer  must  make 
available,  in  all  of  their  property  and 
casualty  insurance  policies,  coverage  for 
insured  losses  resulting  from  an  act  of 
terrorism.  This  coverage  can  not  differ 
materially  from  the  terms,  amounts,  and 
other  coverage  limitations  applicable  to 


losses  arising  from  events  other  than 
acts  of  terrorism. 

As  conditions  for  federal  payment 
under  the  Program,  clear  and 
conspicuous  disclosures  must  be 
provided  by  insurers  to  the 
policyholders  of  the  premium  charged 
for  insvired  losses  covered  by  the 
Program  and  the  federal  share  of 
compensation  for  insiued  losses  under 
the  Program.  In  addition,  the  Act 
requires  that  insiu'ers  submit  a  claim  to 
Treasury  for  federal  payment  as  well  as 
certain  certifications.  Treasury  will 
engage  in  rulemaking  to  prescribe 
claims  procedures  for  the  Program  at  a 
later  date. 

The  Act  also  contains  provisions 
designed  to  manage  litigation  arising 
from  or  relating  to  a  certified  act  of 
terrorism.  Section  107  of  the  Act  creates 
an  exclusive  federal  cause  of  action, 
provides  for  claims  consolidation  in 
federal  coml,  and  contains  a  prohibition 
on  federal  payments  for  punitive 
damages  under  the  Program.  The  Act 
provides  the  United  Stales  with  the 
right  of  subrogation  with  respect  to  any 
payment  or  claim  paid  by  the  United 
States  under  the  Program. 

1.  Three  Year  Program 

The  duration  of  the  Program  is  three 
years.  The  Act  was  signed  into  law  on 
November  26,  2002  and  section  108(a) 
of  the  Act  provides  that,  "[t]he  Program 
shall  terminate  on  December  31,  2005." 
Thereafter,  the  Act  provides  Treasury 
with  certain  continuing  authority  to  take 
actions  as  necessary  to  ensure  payment, 
recoupment,  adjustments  of 
compensation  and  reimbursement  for 
insured  losses  arising  out  of  any  act  of 
terrorism  occurring  during  the  period 
between  November  26,  2002  and 
December  31,  2005.  The  duration  of  the 
Program  and  the  Program's  termination 
date  should  not  be  confused  with  the 
make  available  requirements  contained 
in  section  103(c).  As  reflected  in  both 
the  interim  final  and  final  rules,  the 
make  available  requirements  in  section 
103(c)  of  the  Act  apply  to  all  insurers, 
through  the  end  of  Program  Year  2. 
However,  the  Secretary  of  the  Treasiuy 
may  determine,  not  later  than 
September  1,  2004,  to  extend  the  make 
available  requirements  through  Program 
Year  3,  based  on  factors  referenced  in 
section  108(d)(1)  of  the  Act.  Regardless 
of  whether  the  make  available 
requirements  of  section  103  are 
extended,  the  Program  and  the  Act's 
federal  backstop  for  insiued  losses  for 
acts  of  terrorism  continue  through 
December  31.  2005. 


2.  Program  Implementation  Goals 

In  implementing  the  Program. 
Treasury  is  guided  by  several  goals. 
First,  Treasury  strives  to  implement  the 
Act  in  a  transparent  and  effective 
manner  that  treats  comparably  those 
insurers  required  to  participate  in  the 
Program  and  provides  necessary' 
information  to  policyholders.  Second,  in 
accord  with  the  Act's  stated  purposes. 
Treasury  seeks  to  rely  as  much  as 
possible  on  the  State  insurance 
regulatory  structure.  In  that  regard, 
Treasury  has  closely  coordinated  its 
implementation  of  all  aspects  of  the 
Program  with  the  National  Association 
of  Insurance  Commissioners  (NAIC). 
Third,  to  the  extent  possible  within 
statutory  constraints,  Treasury  seeks  to 
allow  insurers  to  participate  in  the 
Program  in  a  manner  consistent  with 
procedures  used  in  their  normal  course 
of  business.  Finally,  given  the 
temporary  and  transitional  nature  of  the 
Program,  Treasmy  is  guided  by  the  Act's 
goal  for  insurers  to  develop  their  own 
capacity,  resources,  and  mechanisms  for 
terrorism  insurance  coverage  when  the 
Program  expires  on  December  31,  2005. 

B.  The  Interim  Final  Rule 

The  interim  final  rule  was  published 
in  the  Federal  Register  at  68  FR  19302 
(April  18,  2003).  It  added  sections  50.10 
through  50.14  and  50.17  through  50.19 
to  Subpart  B,  and  sections  50.20,  50.21. 
50.23,  and  50.24  to  Subpart  C  of  Part  50 
in  Title  31,  Code  of  Federal  Regulations. 
Subpart  A  of  Part  50,  which  addresses 
the  scope  and  purpose  of  the  Program, 
key  definitions  and  certain  general 
provisions,  was  finalized  and  published 
in  the  Federal  Register  at  68  FR  41250 
(July  11,  2003)  and  subsequently  revised 
at  68  FR  48280  (August  13,  2003). 
Subpart  B  incorporates  and  clarifies 
certain  conditions  for  federal  payment 
contained  in  section  103(b)  of  the  Act 
that  require  insurers  to  make  certain 
clear  and  conspicuous  disclosuires  to 
their  policyholders  with  regard  to 
terrorism  risk  insiu-ance  for  insured 
losses  under  the  Program.  Subpart  C 
incorporates  and  clarifies  requirements 
in  section  103(c)  of  the  Act  that  insurers 
"make  available,"  in  all  of  their 
commercial  property  and  casualty 
insiuance  policies,  coverage  for  insured 
losses  resulting  from  an  act  of  terrorism 
as  defined  by  section  102(1)  of  the  Act. 
In  this  regard,  section  103(c)  requires 
insurers  to  make  such  terrorism  risk 
coverage  available  at  term^,  amounts, 
and  other  coverage  limitations  that  do 
not  differ  materially  from  those 
applicable  to  losses  arising  from  events 
other  than  from  acts  of  terrorism. 
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This  final  rule  (and  the  preceding 
interim  final  rulej  reflect  earlier  interim 
guidance,  issued  bv  Treasury  in  notices 
that  were  published  soon  after  the  Art's 
enactment  date,  and  were  designed  to 
assist  insurers,  pulicvholders  and  other 
interested  parties  in  complving  with 
immediately  applicable  and  time- 
>ensitive  requirements  '  In  finalizing 
the  interim  final  rule,  Treasury  carefully 
considered  the  comments  submitted  riiui 
consulted  with  the  N'AK" 

II.  Summarv  of  Comments  and  Final 
Rule 

Treasur\'  receued  1-  c  lunments  on 
the  interim  final  rule,  (luinments  were 
submitted  bv  iiidiyidual  insurance 
companies  and  their  legal  counsel,  by 
insurance  anil  mortgage  banker  industry 
trade  associations,  by  a  coalition  nt 
trade  and  professiimal  asso(  iations  and 
by  the  American  Academy  of  Actuaries 
After  review  and  careful  consideration 
of  these  comments,  as  well  as  additional 
research  and  consultation  with  the 
NAIC,  Treasury  is  now  promulgating  a 
final  rule  concernini^  th*'  .Ait's 
di>closure  and  mak''  available 
requirements.  The  final  rule  makes  few 
chant;es  to  the  interim  final  rule. 
C'larifii  ations  were  made  in  several 
areas  based  on  comments  rec;eived 
These  clarifications  are  discussed  in  the 
summarv  of  comments  below. 

A.  Disclosures 

1.  General  Disclosure  Requirements 
(Section  50.10) 

Section  103(b]  of  the  Act  requires 
insurers  to  make  certain  disclosures  to 
policyholders  as  a  condition  for  federal 
payment  under  the  Act.  The  general 
disclosure  requirements  of  section  50.10 
of  the  interim  final  rule  incorporate  the 
Act's  requirements  This  section  of  the 
final  rule  is  unchanged  from  the  interim 
final  rule.  Section  50.10  states,  in  part. 
that  dn  insurer  must  provide  clear  and 
conspicuous  disclosure  to  the 
policyholder  of:  (1)  The  premium 
charged  for  insured  losses  covered  by 
the  Program;  and  12)  the  federal  share  of 
compensation  for  insured  losses  under 
the  Program   .As  discussed  below,  the 
disc  losure  provisions  are  a  condition  for 
federal  payment  under  tht;  Ac:t  and  a 
mechanism  through  which  Congress 


'  These  interim  guidance  notices  were  published 
in  the  Federal  Re^er  at  67  FR  76206  (Dec  U. 
2002)   h-  VR  -rt864  (Dec   26.  2002)  and  at  68  FR 
4544  (Idii  29,  2003)  Treasury  also  issued  a  fourth 
interim  guidance  at  6fi  tK.  15039  (Mar  27.  2003). 
which  has  subsequently  been  superceded  by  a  new 
provision  in  the  final  rule  for  Subp<ir1  A.  published 
at  68  FR  41250  (lulv  II.  2003)  The  interim 
guidance  and  all  regulations  can  also  be  located  on 
Treasur\'  s  Terrorism  Risk  Insurance  Program  Web 
site  dt  http.// www  treasuTy.gov/tnp. 


sought  to  enhance  competition  and 
( iimparison  shopping  in  the  purchase  of 
terrorism  risk  insurance  and  to  increase 
awareness  of  the  federal  contribution  to 
the  Program. 

One  romnienter.  ,i  mortgage  banking 
trade  association,  urged  Treasury  to 
revise  the  interim  final  rule  to 
specifically  require  insurers  to  notify 
lenders,  securitizers.  and  servicers  of 
tiimmercial  mortgages  (collectively 
referred  to  in  this  preamble  as  mortgage 
finance  providers)  of  the  terrorism 
I  M\i'r.iL;e  iijitions  offered  under  the  Av.\. 
I'hf  (  ommenter  also  requested  that  the 
interim  final  rule  be  changed  to  require 
insurers  to  provide  notice  to  these 
mortgage  financ;e  providers  of  their 
borrowers'  acceptance  or  rt!J(;ction  of  the 
terrorism  risk  insurance  coverage  made 
available  bv  the  insurer.  In  support  of 
the'.e  sut;.i;este(i  re\isions.  the 
(  iinuiieiiter  stated  that  mortgage  financ;t' 
providers  are  having  difficulty 
determining  "whether  most  of  the 
pro[)ei1ies  in  their  portfolios  carry 
adeciuate  terrorism  risk  insurance  as 
required  b\  loan  documents."  The 
commenter  also  asserts  that  the  absenc:e 
of  these  suggested  exfensiims  to  the 
current  rt^gulatory  disclosure 
requirements  produces  inefficiencies  in 
the  commercial  re.il  estate  ,ind  capital 
markets,  including  inforrii.ition  gaps 
that  iiia\  ti,i\e  ,111  <idverse  effect  on 
ecoiiMiiiH  growth  and  on  the  condition 
of  ke\  financial  institutions 

In  a  careful  ev dluation  of  whether  the 
suggested  revisions  to  the  interim  final 
rule  were  appropriate.  Treasury  first 
reviewed  the  scope  ot  the  dis(  losure 
provisions  of  section  l():i(bl  of  the  Act 
and  then  considered  the  legislatue 
history  concerning  those  disclosure 
requirements.  Treasury  also  considered 
whether  there  were  alternative  ways  in 
which  these  mortgage  finance  providers 
may  obtain  the  insurance  coverage 
information  they  sc^ek  from  their 
borrowers.  Treasury  consulted  with  the 
NAIC  concerning  definitions  in  various 
state  laws  and  typical  indiistr\'  business 
practices  and  standards   I'or  the  reasons 
discussed  below.  Treasury  is  not 
extending  the  disi  losure  recjuirenient  in 
the  iiileriin  tircii  rule  as  suggested  h\  the 
commenter 

Section  10:?(b)  recjuiro  that  clear  and 
conspic  iiM(]v  disclosure  of  certain 
information  he  provided  by  insurers  to 
"policyholders      The  (Conference  Report 
to  the  .Ac  t  states  that  (^ongrc-ss  recjuired 
the  disclosures  in  sec:tion  lOiMb)  in 
order,  "to  enhanc  e  the  c  umpetitiveness 
(if  the  marketpLu  e  bv  b»;tter  enabling 
(  onsumers  t.i  i  omparison  shop  for 
terrorism  insurant;*-  covcjrage,  and  to 
make  polic;vholders  better  aware  that 
the  P'ederal  government  will  be  sharing 


the  costs  of  such  coverage  with  insurers 
thereby  reducing  the  insurers' 
exposure.  "  H.R.  Conf.  Rep.  No.  107-779. 
at  24  (2002).  Neither  the  language  in 
section  10:Mb)  of  the  Act,  nor  the 
congressional  intent  of  these  disclosures 
as  explained  in  the  Conference  Report, 
requires  that  these  disclosures  be  made 
to  mortgage  finance  providers  or  other 
entities  that  are  not  policyholders. 
Similarly,  there  is  no  third  party 
notification  requirement  in  the  Act 
concerning  whether  a  policyholder  has, 
or  has  not,  elected  to  purchase  terrorism 
risk  insurance  coverage.  The  stated 
legislative  intent  of  the  disclosures  is  to 
enhance  comparison  shopping  and 
Program  awareness  by  policyholders. 

For  purposes  of  the  Program. 
polic;vholder  refers  to  the  "person"  to 
whom  the  insurer  issues  a  commercial 
property  and  c:asualty  insurance  policy 
and  who  has  apparent  authority  to 
negotiate,  determine  or  modify  the 
terms  of  the  insurance  contract.  In  this 
regard,  the  Ac:t  and  Treasury's 
regulaticms  require  insurers  to  disclose 
information  about  the  premium  and  the 
federal  share  of  compensation  to 
policyholders  at  the  time  of  offer, 
purchase,  and  renewal. 

In  its  comment,  the  association  also 
expressed  a  concern  that,  "under  notice 
provisi.ms  to  the  mortgagee  contained 
in  existing  insurance  policies,  a  partial 
c;ancellation  of  coverage  for  terrorism  (as 
opposed  to  a  cancellation  of  the  entire 
policy)  may  be  deemed  by  the  insurers 
as  an  endorsement  of  the  policy  that 
does  not  require  the  insurer  to  send 
notice  to  the  mortgage  lender."  Thus, 
the  cimimenter  is  concerned  that 
mortgage  financ;e  providers  may  not  be 
notified  if  there  is  a  subsc^quent  change 
in  the  polic;y  with  regard  to  terrorism 
risk  insurance.  However,  the  commenter 
also  acknowledges  that  the  failure  of 
mortgage  finance  providers  lo  obtain 
such  notii;e  appears  to  be  due  to  the 
drafting  of  notice  provisions  in  policies. 

Treasury  consiciered  whether  there 
were  other,  perhaps  more  appropriate 
ways,  in  which  mortgage  finance 
providers  could  obtain  the  information 
the\'  seek  from  their  borrowers  instead 
of  through  the  expansion  of  the 
statutory  disclosure  requirements  under 
this  temporary  Program.  Treasury 
understands  that  mortgage  finance 
providers  generally  may  obtain  the 
information  about  the  status  of  a 
borrower's  coverage  for  terrorism  risks 
(whether  the  losses  are  those  covered  by 
the  Program  or  broader  in  scope) 
through  their  underwriting 
n>quirements  and/or  by  contract.  For 
example,  loan  documents  generally 
require  that  borrowers  provide 
appropriate  insurance  coverage 
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infonnation  to  their  mortgage  finance 
providers,  including  information  on 
terrorism  risk  insurance  coverage.  In  its 
comment,  the  association  acknowledged 
this,  but  stated  that  these  requirements 
are  frequently  ignored  by  borrowers  and 
costly  to  enforce.  In  Treasury's  view,  the 
issue  appears  to  be  one  of  contract 
negotiation,  monitoring  and 
enforcement  by  the  parties  rather  than 
of  regulation  under  the  Program. 

In  this  regard,  we  also  understand  that 
ACORD,  an  independent,  nonprofit 
insurance  group  comprised  of  insurance 
company,  reinsurance  company  and 
financial  service  institution  affiliated 
members  that  assists  in  the  cooperative 
development  and  implementation  of 
insurance  (and  related  financial 
services)  standards,  has  agreed  to  work 
with  mortgage  finance  providers  to 
revise  standard  insurance  certificates. 
The  goal  of  this  market  driven  effort  is 
to  better  facilitate  access  by  the 
mortgage  finance  providers  to  the 
insurance  coverage  information 
concerning  terrorism  risk  insurance  and 
other  types  of  insurance  coverage. 

Based  on  our  review  of  section  103Cb) 
and  of  the  legislative  intent  of  the 
disclosure  requirements  as  described  in 
the  Conference  Report,  and  our 
understanding  of  industry  practice  and 
ongoing  initiatives,  as  indicated  by  the 
commenter  and  in  consultations  with 
NAIC.  Treasury  is  not  expanding  ♦he 
reach  of  the  disclosiue  to  policyholder 
requirements  set  forth  in  the  interim 
final  rule. 

2.  Clear  and  Conspicuous  Disclosure 
(Section  50.12) 

As  stated  above,  section  50.10  reflects 
the  requirement  in  section  103(b)  of  the 
Act  that  the  insurer  must  provide  "clear 
and  conspicuous  disclosure"  to  the 
policyholder  of  the  premium  charged 
and  the  federal  share  of  payments  for 
insured  losses  under  the  Program. 
Section  50.12  of  the  interim  final  rule 
addresses  the  meaning  of  "clear  and 
conspicuous"  disclosure  for  purposes  of 
the  Program.  Except  as  noted  below 
with  respect  to  section  50.12(d),  this 
final  rule  adopts  interim  section  50.12 
without  change. 

Section  50.12(a)  of  the  interim  final 
rule  provides  that  whether  a  disclosure 
is  clear  and  conspicuous  depends  on  the 
totality  of  the  facts  and  circmnstances. 
Consistent  with  the  Program 
implementation  goals,  the  interim  final 
rule  does  not  specify  an  exclusive  form 
or  means  of  satisfying  the  statutory 
disclosiu'e  requirements,  nor  does  it 
prescribe  precise  language,  typeface,  or 
font  for  the  disclosures.  In  interim 
guidance  issued  by  Treasury  soon  after 
enactment  of  the  Act,  Treasury  deemed 


certain  NAIC  model  forms  to  be  an 
acceptable,  nonexclusive  way  in  which 
an  insurer  could  satisfy  the  disclosure 
requirement.  (These  model  forms  are 
available  at  the  Program's  Web  site: 
http://www.treasury.gov/trip).  Treasury 
stated  that  insurers  could  modif\'  the 
NAIC  model  forms  to  meet  individual 
circumstances,  or  use  other  forms,  as 
long  as  the  modifications  met  the 
statutory  standards.  This  interim 
guidance  was  incorporated  into  the 
interim  final  rule  and  is  now  in  the  final 
rule,  which  also  provides  a  safe  harbor 
(see  section  50.17).  Insurers  may 
continue  to  use  certain  NAIC  model 
forms  if  appropriate  or  they  may 
develop  other  disclosure  forms  that 
meet  the  requirements  of  the  Act  and 
the  regulations.  Treasury  received  one 
comment  on  section  50.12(a)  of  the 
interim  final  rule,  which  was  supportive 
of  Treasury's  approach.  Section  50.12(a) 
of  the  interim  final  rule  is  adopted 
without  change. 

Section  50.12(b)  of  the  interim  final 
rule  provides  that,  in  describing  the 
premium  charged  for  insured  losses 
covered  by  the  Program,  an  insurer  may 
refer  to  it  as  a  portion  or  percentage  of 
an  annual  premium,  if  consistent  with 
normal  business  practice;  but,  may  not 
describe  this  premium  in  a  manner  that 
would  be  misleading  in  the  context  of 
the  Program,  such  as  by  characterizing 
it  as  a  "surcharge."  It  is  inappropriate 
and  misleading  to  use  the  term 
"surcharge"  in  the  disclosures  because 
surcharge  is  a  term  used  in  section 
103(e)(8)  of  the  Act  in  connection  with 
the  statutorily  required  recoupment. 

Treasury  received  two  comments  on 
this  provision.  One  commenter,  an 
association  of  insurance  brokers  and 
agents,  strongly  supported  Treasury's 
position.  This  commenter  believed  the 
use  of  the  term  "surcharge"  in 
disclosing  the  premium,  "threatened 
both  to  undermine  the  ability  of 
consumers  to  properly  evaluate  their 
coverage  needs  and  to  call  into  question 
the  legitimacy  of  the  Program."  An 
insurance  industry  association 
commented  that  the  group  had  "no 
objection"  to  this  section  in  the  interim 
final  rule.  Section  50.12(b)  of  the 
interim  final  rule  is  adopted  without 
change. 

Section  50.12(c)  of  the  interim  final 
rule  allows  insurers  to  make  the 
required  disclosiu'es  using  normal 
business  practices,  including  forms  and 
methods  of  communication  used  to 
communicat.;  similar  policyholder 
information  to  policyholders.  The 
comments  generally  supported  this 
approach,  which  is  adopted  without 
change. 


Section  50.12(d)  of  the  interim  final 
rule  provides  further  guidance  on  the 
use  of  an  agent  to  provide  the  required 
disclosures  to  policyholders.  The 
interim  final  rule  refers  to  an  insurance 
broker  or  other  intermediary-  acting  as 
agent  for  the  insurer,  if  the  insurer 
normally  communicates  with  a 
policyholder  in  this  fashion.  An 
insurance  industry  association 
commenter  suggested  that,  in  view  of 
the  diverse  treatment  of  the  legal  status 
of  insurance  brokers  under  the  laws  of 
the  various  States,  unnecessary 
confusion  may  result  from  the  use  of 
terms  such  as  "agent"  and  "broker" 
with  varying  implications  in  different 
jurisdictions.  The  commenter  suggested 
that  the  final  rule  instead  use  the  term 
"producer."  Treasury  agrees  with  this 
suggestion,  but  emphasizes  that  if  the 
insurer  elects  to  make  the  required 
disclosure  through  a  producer  or  other 
intermediary,  regardless  of  on  whose 
behalf  the  producer  or  other 
intermediary'  is  acting,  the  insurer 
remains  responsible  for  ensuring  that 
the  disclosures  are  provided  by  the 
producer  or  other  intermediary'  to 
policyholders  in  accordance  with  the 
Act.  Accordingly.  Treasury-  is  modif\'ing 
.section  50.12(d)  consistent  with  this 
comment. 

Section  50.12(e)  of  the  interim  final 
rule  provides  generally  that  an  insurer 
may  demonstrate  that  it  has  satisfied  the 
requirement  to  provide  clear  and 
conspicuous  disclosure  through  use  of 
appropriate  systems  and  normal 
business  practices  that  demonstrate  a 
practice  of  compliance.  Although  no 
comments  explicitly  addressed  this 
provision,  the  comments  generally 
supported  the  overall  approach  in 
section  50.12.  Section  50.12(e)  is 
adopted  without  change. 

Section  50.12(f)  of  the  interim  final 
rule  provides  that  an  insurer  must 
certif}'  that  it  has  complied  with  the 
requirement  to  provide  disclosure  to  the 
policyholder  on  all  policies  that  form 
the  basis  for  the  underlying  claim(s) 
submitted  by  the  insurer  for  federal 
payment  under  the  Program.  One 
commenter  believed  the  language  of 
section  50.12(f)  itself  was  clear,  but 
stated  that  the  corresponding  discussion 
in  the  preamble  to  the  interim  final  rule 
was  not  as  clear  and  requested  further 
clarification  in  the  final  rule. 

This  final  rule  adopts  section  50.12(f) 
of  the  interim  final  rule  without  change. 
Section  50.12(f)  requires  that,  on  all 
policies  that  form  the  basis  for  any 
claim  that  the  insurer  submits  for 
federal  payment  for  insured  losses 
under  the  Program,  an  insiu'er  must 
certify  that  it  has  complied  with 
requirements  to  make  disclosures  to 
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those  policyholders  covered  by  the 
policies.  These  insured  losses  are  used 
in  determining  whether  an  insurer  has 
met  its  insurer  deductible  undwr  the 
Program.  If  an  insurer  chooses  not  to 
provide  disclosures  on  a  block  of 
policies  covered  bv  the  F'rogram.  the 
insurer  will  not  receive  federal  payment 
for  anv  claims  it  may  submit  to  Treasury 
for  insured  losses  covered  by  such 
policies  because  the  required 
disclosures — a  condition  for  federal 
pavment — were  not  made.  The  insurer 
c-.ould  submit  a  claim  for  federal 
pavment  under  the  Program  on  another 
block  of  policies,  as  long  as  the  insurer 
made  the  required  disclosures  to  those 
policvholders.  and  otherwise  met  all 
other  conditions  for  pavment  of  those 
insured  losses.  Treasury  will  initiate  a 
future  rulemaking  concerning  claims 
and  certification  procedures  for 
purposes  of  the  Program. 

The  following  e.xample  provides 
further  clarification  of  section  50.12(f) 
A  suretv  insurer  mav  satisfv  the  Act's 
make  available  requirement  by 
providing  terrorism  risk  insurance 
coverage  under  the  Program  to  a  block 
of  notarv  public  bond  policyholders  at 
no  cost.  The  surety  insurer  may  decide 
not  to  provide  disclosure  notices  to 
those  policvholders  because  it  considers 
the  expense  of  making  the  disclosures  as 
being  greater  than  the  bt-nefit  of 
receiving  the  federal  payments  under 
the  Program  Therefore,  the  insurer 
would  be  liable  for  any  insured  losses 
on  the  notarv  public  bonds,  but  would 
not  be  eligible  to  receive  any  federal 
pavment  under  the  Program  backstop  on 
such  losses  because  a  condition  for 
federal  pavment  (making  the  requisite 
disclosures  to  policyholders)  was  not 
met  However,  if  the  insurer  provides 
the  required  disclosures  *o 
policvholders  insured  under  a  separate 
block  of  construction  bond  policies,  the 
failure  to  make  disclosures  to  the  notary- 
public  bond  policyholders  would  not 
prevent  the  insurer  from  certif\ing  that 
it  provided  the  required  disclosure  to 
policvholders  insured  under  the 
construction  bond  policies  for  which 
the  insurer  was  seeking  federal  payment 
for  insured  losses  under  the  Program. 
The  insured  losses  under  the 
construction  bond  policies  "form  the 
basis"  for  a  claim  submitted  for  federal 
payment:  the  insured  losses  under  the 
notary  public  bonds  do  not.  Regardless 
of  whether  disclosures  are  provided, 
direct  earned  premiums  on  the  notar\' 
public  bonds  would  be  included  in  the 
calculation  of  the  insurer  deductible  for 
purposes  of  the  Program  and  such 
notary  public  bond  policyholders  would 
be  subject  to  any  subsequent 


recoupment  The  insurer's  calculation  of 
insured  losses  under  the  Program  for 
purposes  of  meeting  its  insurer 
deductible  would  include  only  those 
losses  on  the  construction  bonds. 
Section  50.12(f)  relates  to  other 
aspects  of  the  Program  in  the  following 
ways.  First,  rfg.irdlcss  of  v.hethor  an 
insurer  intends  to  submit  a  c:laim  for 
federal  pavment,  all  insurers  must 
compiv  with  the  make  available 
rfquirements  oi  set  tinn  103(c)  of  the  ,\ct 
ami  in  the  regulations.  .Second,  in 
calculating  its  direct  earned  premium 
and  insurer  deductible  under  the 
Program,  an  insurer  must  include 
premium  iniome  from  all  [lolicies  for 
commercial  property  ami  casualty 
insurance  for  losses  occurring  at  certain 
locations  (see  section  50.5(d)),  whether 
or  not  the  insurer  made  the  required 
disclosures.  Third,  an  insurer  may 
submit  a  claim  for  federal  payment  only 
for  those    insured  losses"  on  policies  on 
which  the  insurer  made  riMjuired 
disclosures  to  policyholders.  Finally,  all 
commercial  property  and  casualty 
insurance  policies  are  subject  to  the 
Acts  surcharge  provisi(ms,  regardless  of 
whether  the  insurer  made  the 
disclosures.  Accordinglv,  if  an  insurer 
fails  to  provide  the  di-sclosure  notices  to 
its  policvholders.  the  insurer  will  not 
have  met  conditions  fur  federal  payment 
and  will  not  be  eligible  for  federal 
pavment  for  insured  losses  under  those 
policies.  The  insurer,  however,  will 
continue  to  be  subject  to  the  make 
available  requirements,  and  the  insurer 
and  its  policvholders  will  continue  to  be 
subject  to  the  surcharge  provisions 
under  the  Act  and  the  Program. 

3.  Separate  Line  Item  (Section  50.14) 

Section  50  14  of  the  interim  final  rule 
incorporates  interim  guidance 
previouslv  issued  by  Treasury  that 
deems  an  insurer  to  be  in  compliance 
with  the  requirement  of  providing 
disclosure  on  a  '.separate  line  item  in 
the  policy"  under  section  50.10(d),  and 
in  compliance  with  section  103(b)(2)(C) 
of  the  Act,  if  th,-  insurer  makes  the 
disclosure:  (1)  (m  the  declarations  page 
of  the  policy:  (2)  elsewhere  within  the 
policy  itself:  or  (3)  in  any  rider  or 
endorsement  that  is  made  a  part  of  the 
policy.  In  addition  to  the  clear  and 
conspicuous  requirement,  the  Act 
requires  that  the  separate  line  item 
disclosure  be  "in  the  policy." 

Rather  than  require  insurers  to  rewrite 
all  of  their  policies,  Treasurv'  has 
determined  that  the  disclosure  is 
sufficient  if  made  on  the  declarations 
page  or  within  any  rider  or  endorsement 
that  is  made  a  part  of  the  policy.  One 
commenter  suggested  revising  the 
interim  final  rule  to  clarify  that  other 


documents  could  be  used.  This 
commenter  contended  this  would  make 
it  clear  that  compliance  is  not 
dependent  on  the  name  or  title  oi  the 
document,  but  rather  on  the  fact  that 
such  disclosure  document  is  made  part 
of  the  policy.  Treasury  agrees  and  is 
amending  section  50.14(c)  accordingly. 

B.  Mandator}'  Availability 

1.  General  Mandatory  Availability 
Requirements  (Sections  50.20  and 

50.21) 

Sections  103(c)(1)(A)  and  (B)  of  the 
Act  require  an  insurer  (as  defined  by  the 
Act  and  the  implementing  regulations) 
to  make  available,  in  all  of  its  property 
and  casualty  insurance  policies, 
coverage  for  insured  losses;  and  to  make 
available  property  and  casualty 
insurance  coverage  for  insured  losses 
that  does  not  differ  materially  from  the 
terms,  amounts,  and  other  coverage 
limitations  applicable  to  losses  arising 
from  events  other  that  acts  of  terrorism. 
The  make  available  requirements  apply 
during  the  period  beginning  on  the  first 
day  of  the  Transition  Period  and  ending 
on  the  last  dav  of  Program  Year  2  unless 
the  make  available  requirements  are 
extended  by  the  Secretary  through 
Program  Year  3.  The  duration  and 
possible  extension  of  the  make  available 
requirements  in  section  103(c)  should 
not  be  confused  with  the  established 
three-vear  duration  of  the  Program  as 
provided  by  section  108  of  the  Act. 

2.  Policies  in  Existence  on  November 
26. 2002 

Section  50.21(a)  of  the  interim  final 
rule  states,  in  part,  that  the  make 
available  requirement  of  the  Act  applies 
to  insurance  policies  in  existence  on 
November  26.  2002  (the  date  of 
enactment  of  the  Act).  One  commenter 
suggested  this  provision  may  not  be 
technically  correct.  The  commenter 
reasoned  that  the  make  available 
requirement  applies  at  the  time  of  initial 
offer  of  coverage  and  that  for  policies  in 
existence  on  November  26,  2002,  the 
initial  offer  of  coverage  had  already 
occurred,  and,  further,  that  only  section 
105  (voiding  of  terrorism  exclusions)  is 
applicable  for  policies  in  existence  at 
the  time  of  enactment. 

It  is  Treasury's  view  that  the  make 
available  requirement  applies  to  policies 
in  existence  on  November  26,  2002. 
Section  103(c)(1)(A)  of  the  Act  mandates 
that  beginning  on  the  first  day  of  the 
Transition  Period  (defined  in  section 
102(11)  as  of  the  date  of  enactment),  an 
insurer  shall  make  available  coverage 
for  insured  losses  in  all  of  its  property 
and  casualty  insurance  policies.  Section 
105  of  the  Act,  in  effect,  made  coverage 


59726  Federal  Register/ Vol.  68.  No.  201 /Friday,  October  17.  2003 /Rules  and  Regulations 


Federal  Register/ Vol.  68,  No.  201 /Friday,  October  17,  2003 /Rules  and  Regulations  59725 


available  upon  enactment  of  the  Act  by 
voiding  any  exclusions  within 
insiuance  policies  that  were  in 
existence  on  November  26,  2002. 
Because  the  make  available  requirement 
and  the  process  in  section  105  of  the  Act 
for  voiding  terrorism  risk  insurance 
exclusions  and  offering  coverage  are 
generally  consistent  for  commercial 
property  and  casualty  policies  in  effect 
on  November  26,  2002,  Treasury  has 
decided  that  no  additional  clarification 
is  needed.  See  below  for  a  discussion  of 
the  "initial  offer  of  coverage"  provision 
in  the  rule. 

3.  Initial  Offer  of  Coverage 

Section  50.21(a)  of  the  interim  final 
rule  provides  that  the  make  available 
requirement  also  applies  to  new  policies 
issued  and  renewals  of  existing  policies 
during  the  period  beginning  on 
November  26,  2002  and  ending  on 
December  31,  2004  (the  last  day  of 
Program  Year  2)  and,  if  the  requirement 
is  extended  by  the  Secretary,  to  new 
policies  issued  and  renewals  of  existing 
policies  in  Program  Year  3  (calendar 
year  2005).  The  last  line  of  50.21(a) 
states  that  the  "requirement  applies  at 
the  time  an  insurer  makes  the  initial 
offer  of  coverage." 

One  commenter,  an  insurance  trade 
association,  proposed  revising  the 
interim  final  rule  by  adding  language  to 
the  end  of  section  50.21  stating  that  the 
make  available  requirement  applies  at 
the  time  an  insurer  makes  the  initial 
offer  of  coverage  "and  at  no  other  time." 
The  commenter  suggested  this  revision 
because  of  a  concern  that  a  policyholder 
may  try  to  purchase  terrorism  risk 
insurance  coverage  during  a  policy 
period  (for  example,  upon  a  heightened 
state  of  terror  alert)  despite  having 
rejected  an  initial  offer  of  coverage  by  an 
insurer. 

In  context,  Treasiuy  believes  the 
requirement  in  section  50.21(a)  is  clear. 
It  is  Treasiuy's  view  that  by  offering  the 
coverage  at  the  time  of  initial  offer,  the 
insurer  has  satisfied  the  make  available 
requirement.  However,  the  commenter's 
suggested  change  would  limit  the  make 
available  requirement  more  narrowly 
than  intended  by  Treasury.  This  is 
because  the  initial  offer  of  coverage  is 
not  the  only  time  when  the  make 
available  requirement  applies.  Treasury 
did  not  intend  section  50.21  of  the 
interim  final  rule  to  be  read  to  mean 
that,  as  long  as  an  insurer  makes 
coverage  available  through  an  initial 
offer,  the  insurer  has  no  further 
obligation  to  make  coverage  available  to 
the  policyholder  during  the  Program's 
duration  [e.g.,  at  initial  offer  of  renewal 
or  in  a  new  policy.)  An  insurer  must 
make  the  coverage  available,  not  only  at 


the  time  of  initial  offer,  but  also  upon 
offer  of  policy  renewal. 

It  is  Treasiuy's  view  that  an  insiu"er 
need  not  make  coverage  available  to  a 
policyholder  who  did  not  accept  an 
initial  offer  of  coverage  and  later 
demands  the  coverage  be  added  to  the 
same  policy  during  the  policy  period 
(i.e.,  through  endorsement).  In  such  a 
situation,  the  policyholder  is  not  left 
without  options;  a  policyholder  can 
cancel  its  policy  and  solicit  a  new  offer 
or  proposal  for  insiuance.  Treasury  is 
modifying  section  50.21(a)  to  clarify  the 
make  available  requirement  applies  at 
the  time  an  insurer  makes  the  initial 
offer  of  coverage  as  well  as  at  the  time 
an  insurer  makes  an  initial  offer  of 
renewal  of  an  existing  policy. 

This  insurance  association  commenter 
also  suggested  that  Treasury  consider 
changing  the  rule  to  eliminate  the 
requirement  that  an  insurer  make 
available  coverage  through  an  initial 
offer.  Instead,  the  commenter  proposed 
that  an  insurer  only  be  required  to 
simply  disclose  that  coverage  is 
available  for  purchase  and  to  invite 
policyholders  to  contact  the  insurer  for 
an  offer  or  quote,  if  desired.  The 
commenter  suggested  that  insurers 
could  still  make  a  formal  offer  of 
coverage  if  consistent  with  their  normal 
business  practice,  but  an  offer  would 
not  be  required.  Treasury  is  not 
adopting  this  suggestion,  which  is 
inconsistent  with  the  purposes  of  the 
statutory  provisions. 

4.  Umbrella-Type  Policies 

An  insurance  industry  trade 
association  commenter  raised  several 
questions  about  the  applicability  of  the 
make  available  requirement  for  insured 
losses  through  commercial  property  and 
casualty  lunbrella  insurance.  In 
response,  Treasiuy  emphasizes  that 
commercial  property  and  casualty 
umbrella  insurance  is  included  in  the 
Program  because  it  falls  within  the 
Program's  definition  of  commercial 
property  and  casualty  insurance. 
Therefore,  an  insurer  that  offers  such 
umbrella  insurance  coverage  is  subject 
to  the  make  available  requirements. 

Section  102(12)  of  the  Act  defines 
commercial  lines  of  property  and 
casualty  insurance  to  specifically 
include  "excess  insurance."  Section 
50.5(1)  of  the  regulations  further  defines 
commercial  property  and  casualty 
insurance  with  reference  to  certain  lines 
of  insurance  business  reported  on 
NAIC's  Annual  Statement's  Exhibit  "of 
Premiums  and  Losses,  commonly 
known  as  Statutory  Page  14. 
Commercial  property  and  casualty 
umbrella  insurance  is  reported  on 
Statutory  Page  14  and  not  otherwise 


excluded.  Such  umbrella  policies  are 
within  the  definition  of  "commercial 
property  and  casualty  insurance."  If  the 
umbrella  policy  issuer  is  an  insurer 
under  the  Act,  it  must  participate  in  the 
Program  and  it  is  subject  to  the  Act's 
requirements. 

Accordingly,  insurers  that  issue 
commercial  property  and  casualty 
insurance  through  umbrella  policies  are 
subject  to  the  make  available 
requirements  of  the  Program.  This 
means  that  they  must  (1)  make  available 
in  all  of  their  commercial  property  and 
casualty  insurance  policies  coverage  for 
insured  losses  and  (2)  make  available 
such  coverage  for  insured  losses  that 
does  not  differ  materially  from  the 
terms,  amounts,  and  other  coverage 
limitations  applicable  to  losses  arising 
from  events  other  than  acts  of  terrorism. 

The  commenter  also  stated  that  some 
policyholders  have  declined  insurance 
coverage  for  losses  caused  by  an  act  of 
terrorism  from  their  primary  insurance 
carriers,  electing  instead  to  have  such 
•losses  covered  by  the  "drop  down" 
coverage  afforded  through  their 
(presumably  less  expensive)  umbrella 
insurance  policies.  "To  prevent  what  the 
commenter  characterizes  as 
policyholder  "gaming,"  the  commenter 
suggests  that  "Treasury  permit  an 
umbrella  insurer,  in  accordance  with 
normal  business  practice,  to  refuse  to 
drop  down  where  the  insured 
intentionally  elected  to  forego  primary 
coverage  for  acts  of  terrorism." 

Although  Treasury  understands  that 
certain  provisions  of  the  Act  may  not  fit 
neatly  with  typical  business  practices  of 
umbrella  policy  underwriters  and  other 
insurers,  "Treasury  has  determined  to  not 
revise  the  interim  final  rule  as  suggested 
because  it  may  create  a  situation  that 
appears  to  excuse  an  insurer  from 
fulfilling  its  contractual  obligation  to 
pay  a  policyholder's  claim  for  an 
insured  loss  that  otherwise  may  be 
covered  by  the  terms  and  conditions  of 
a  policy  covered  by  the  Program. 
Instead,  it  is  Treasury's  view  that  the 
commenter's  concern  is  more 
appropriately  addressed  by  the  insurer 
that  issues  the  umbrella  policy,  for 
example,  through  the  insurer's 
underwriting  procedures,  pricing,  and/ 
or  policy  drafting.  Therefore,  an 
umbrella  insurer  could  draft  policy 
language  that  excludes  from  "drop 
down"  coverage  any  losses  arising  from 
perils  for  which  insurance  was  available 
from  the  primary  or  underlying  insurer 
but  was  intentionally  not  purchased  by 
the  policyholder,  provided:  .1)  The 
language  does  not  differ  materially  from 
the  terms  and  other  coverage  limitations 
applicable  to  losses  arising  from  events 
other  than  acts  of  terrorism  and  (2)  the 
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exclusion  is  othen^'ise  permitted  by 
State  law 

Another  commenter  raised  similar 
questions  with  regard  to  Difference-In- 
Conditions  (DIG)  commercial  property 
and  casualty  insurance.  D\C.  insurance  is 
included  within  the  Program  definition 
of  commercial  property  and  casualty 
insurance.  DIG  insurance  is  reported  by 
insurers  on  commercial  lines  of 
Statutory  Page  14  included  m  the 
Program  (see  section  50.5(1)).  DIG 
insurance  policies  generally  proyide 
coverage  for  certain  risks  not  covered  by 
other  policies  The  commenter 
suggested  that  DIG  commercial  property 
and  casualty  insurance  should  not  be 
included  in  the  Program.  The 
commenter  contended  that  the  Act  and 
section  50.23  mean  that  all  underlying 
commercial  property  and  casualty 
policies  must  provide  for — and  cannot 
exclude — insured  losses  caused  by  an 
act  (jf  terrorism,  and  thus  DIf;  coverage 
will  never  be  triggered. 

Treasury  does  not  agree  As  stated 
above  with  regard  to  umbrella  polices, 
the  Act  requires  all  insurers  under  the 
Program  to  make  available  commercial 
property  and  casualty  coverage  for 
insured  losses  under  the  Program.  If  the 
issuer  of  a  DIG  commercial  property  and 
casualty  insurance  policy  is  an  insurer 
as  defined  under  the  Program,  then  the 
DIG  insurer  must  comply  with  the 
requirements  of  the  Act  and  Treasury's 
implementing  regulations,  including 
those  concerning  the  make  available 
requirements.  Insurers  can  exclude 
c:o\erage  for  insured  losses  if  the 
policyholder  declines  or  elects  not  to 
purchase  the  coverage.  If  a  DIG  insurer's 
policyholder  declines  or  elects  not  to 
purchase  terrorism  risk  insurance 
coverage  in  an  underlying  policy,  the 
.\ct  requires  that  the  DIG  insurer  must 
make  available  terrorism  risk  Insurance 
for  insured  losses  as  part  of  the  DIG 
policy.  As  with  umbrella  policies. 
Treasury  recognizes  that  certain 
provisions  of  the  Act  may  not  fit  neatly 
within  typical  business  practices  of  DIG 
insurers  but  it  is  Treasury's  view  that 
the  commenter's  concern  is  more 
appropriately  addressed  through  DIG 
underwriting  procedures,  pricing  or 
policv  drafting.  Thus,  in  the  final  rule. 
Treasury  is  making  no  change  to  section 
50.21  to  provide  special  treatment  to 
DIG  or  umbrella  insurance  policies. 

5.  Limitations  on  Types  of  Risk  (Section 
50.23) 

Section  103(c)(1)(B)  of  the  Act 
provides  that  insurers  under  the 
Program  "shall  make  available  property 
and  casualty  insurance  coverage  for 
insured  losses  that  does  not  differ 
materially  from  the  terms,  amounts,  and 


other  coverage  limitations  applicable  to 
losses  arising  from  events  other  than 
acts  of  terrorism."  Sections  50.20 
through  50.24  of  the  interim  final  rule 
rentx:t  the  statutory  language  and 
previously  issued  interim  guidance. 
Section  50.23(b)  addresses  limitations 
on  types  of  risk  and  provides  that  if  an 
insurer  does  not  cover  all  types  of 
commen  lal  property  and  casualty  risks, 
then  It  IS  not  recjuired  to  cover  the 
excluded  risks  in  satisfying  the  make 
available  reijuirements.  For  example,  if 
an  insurer  does  not  cover  all  types  of 
commercial  property  and  casualty  risk, 
either  because  the  insurer  is  outside  of 
direct  State  regulatory  oversight,  or 
because  a  State  permits  certain 
exclusions  for  certain  types  of  lo.sses, 
such  as  nuclear,  biological,  or  chemical 
events,  then  the  insurer  is  not  required 
to  make  such  coverage  available.  In 
addition,  .Section  50.24  addresses  the 
applicability  of  State  law. 

A  comment,  submitted  by  a  coalition 
of  trade  and  professional  associations 
expressed  concern  about  the  make 
available  provisions  in  the  interim  final 
regulation  Thr.  commenter  contended 
that  the  interim  final  rule's  deference  to 
State  law  exclusions  for  certain  types  of 
losses  is  not  consistent  with  the 
purposes  of  the  Act.  The  commenter 
also  stated  that  the  purpose  of  the  Act 
was  to  put  policyholders  back  to  the 
level  of  coverage  (or  availability)  that 
existed  prior  to  .September  11.  2001. 
Although  dcknowltMlging  that  whether  a 
policyholder  purchases  terrorism  risk 
insurance  may  be  related  to  the  price  of 
the  coverage,  the  commenter  suggested 
that  a  lack  of  coverage  for  biological  and 
chemi(  al  perils  may  adversely  affect  the 
policyholder's  decision  to  purchase 
terrorism  risk  insurance. 

After  carefully  considering  the 
cont:erns  expressed  bv  the  commenter 
and  reviewing  the  purposes  of  the  .\ct. 
Treasury  is  not  making  any  change  in 
the  make  available  requirement  as  set 
forth  in  the  uitcriiii  final  rule  for  the 
following  reasons.  First,  it  is  Treasury's 
view  that  the  make  available 
requirement  in  tht"  interim  final  rule, 
including  the  deference  to  state  law- 
exclusions,  is  fully  consistent  with  the 
purposes  of  the  Act.  As  stated  in  Section 
101(b).  the  purposes  of  the  ,\ct  include 
establishment  of  a  temporary  federal 
Program  to  "allow  for  a  transitional 
period  for  the  private  markets  to 
stabilize,  resume  pric:ing  of  such 
insurance  and  build  capacity  to  absorb 
any  future  losses,  while  preserving  State 
insurance  regulation  and  consumer 
protections."  In  addition,  other 
provisions  of  the  Ac:t.  such  as  section 
106.  generally  support  narrow  State  law 
preempti(m,  consistent  with  the 


McCarran  Ferguson  Act.  Moreover, 
throughout  the  implementation  process. 
Treasury  has  followed  Gongress's 
direction  to  consult  with  the  NAIC,  and 
in  that  regard,  has  relied  to  the  greatest 
extent  possible  on  the  existing  State 
regulatory  structure  for  this  temporary 
Program. 

Second,  based  on  information 
provided  by  the  NAIG.  it  is  Treasur\''s 
understanding  that,  even  prior  to 
September  11,  2001,  insurers  offered 
limited  coverage  for  nuclear  reaction  or 
radiation  or  radioactive  contamination, 
however  caused,  in  commercial 
property  and  casualty  insurance.  In 
addition,  deference  to  existing  State  law 
as  it  relates  to  the  make  available 
requirement  does  not  mean  that  all 
losses  associated  with  a  nuclecu, 
biological  or  chemical  event  would  be 
excluded  under  the  Program.  Even  with 
State  exclusions,  there  may  be 
commercial  property  and  casualty 
insurance  coverage  in  certain 
circumstances  for  certain  biological, 
chemical  or  nuclear  events.  Moreover, 
the  make  available  requirements  in  the 
interim  final  rule  do  not  limit  an 
insurer's  ability  to  provide  coverage  for 
nuclear,  biological,  or  chemical 
exposures  as  part  of  the  Program,  if  the 
insurer  chooses  to  offer  sucb  coverage. 
If  an  insurer  provided  such  coverage  in 
a  commercial  property  and  casualty 
policv,  and  met  its  insurer  deductible 
and  other  conditions  for  federal 
payment,  the  insurer  would  receive 
federal  payment  under  the  Program  for 
a  claim  filed  based  on  that  policy. 

Third,  the  availability  of  terrorism 
risk  insurance  is  affected  by  the 
affordability  of  such  insurance.  Neither 
the  Act  nor  the  Program  mandates 
particular  pricing.  Therefore  even  if  the 
"make  available"  requirement  were 
applied  in  markets  where  exclusions  are 
permitted,  insurers  would  be  able  to 
price  the  coverage  as  appropriate, 
within  any  constraints,  if  any.  imposed 
by  the  particular  .State.  In  such  cases,  if 
insurers  believed  they  had  insufficient 
capacity  or  that  they  lacked  the  ability 
to  adequately  evaluate  the  risks 
associated  with  a  nuclear,  biological,  or 
chemical  event,  the  corresponding  price 
for  such  coverage  along  with  the  overall 
price  for  terrorism  coverage  could 
remain  relatively  high  as  insurers 
sought  to  build  greater  capacity  and  to 
account  for  greater  uncertainty 
associated  with  these  types  of  events. 

III.  Procedural  Requirements 

The  Act  established  a  Program  to 
provide  for  loss  sharing  payments  by  the 
Federal  Government  for  insiu-ed  losses 
resulting  from  certified  acts  of  terrorism. 
The  Act  became  effective  immediately 
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upon  the  date  of  enactment  (November 
26,  2002).  Preemptions  of  terrorism  risk 
exclusions  in  policies,  mandatory 
participation  provisions,  disclosure  and 
other  requirements,  and  conditions  for 
federal  payment  contained  in  the  Act 
applied  immediately  to  those  entities 
that  came  within  the  Act's  definition  of 
"insurer." 

The  disclosure  requirements  are 
statutory  conditions  for  federal  payment 
imder  the  Program.  The  disclosure 
requirements  were  effective 
immediately  upon  enactment  and 
remain  ongoing  requirements  that  apply 
to  new  and  renewed  policies  throughout 
the  life  of  the  Program.  In  the  event  of 
an  act  of  terrorism  resulting  in  insured 
losses  under  the  Program,  insurers  must 
certify,  and  Treasury  must  ascertain, 
that  these  disclosme  requirements  have 
been  met  before  federal  payment  is 
made.  Similarly,  the  make  available 
requirements  are  important  elements  of 
the  Act.  These  requirements  were 
effective  immediately  upon  enactment 
and  applied  to  policies  in  effect  at  that 
time.  The  make  available  requirements 
will  continue  to  apply  to  new  and 
renewed  policies  through  the  end  of 
2004  (and  if  the  requirements  are 
extended  by  the  Secretary,  through 
2005).  Given  the  significance  of  the 
disclosure  and  make  available 
requirements  to  policyholders  and 
insurers,  there  is  an  urgent  ne6d  to  issue 
immediately  effective  regulations.  This 
includes  the  need  to  clarify,  as 
necessary,  the  previously  issued  interim 
final  rule.  Moreover,  because  the 
changes  are  in  the  nattue  of 
clarifications,  there  should  be  no 
operational  impact  on  insurers  and  no 
need  for  a  delayed  effective  date. 

Accordingly,  pursuant  to  5  U.S.C. 
553(d)(3),  Treasmy  has  determined  that 
there  is  good  cause  for  this  final  rule  to 
become  effective  immediately  upon 
publication. 

This  final  rule  is  a  significant 
regulatory  action  and  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  terms  of  Executive 
Order  12866. 

It  is  hereby  certified  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  Act 
requires  all  licensed  or  admitted 
insurers  to  participate  in  the  Program. 
This  includes  all  insurers  regardless  of 
size  or  sophistication.  The  Act  also 
defines  property  and  casualty  insiu^ance 
without  any  reference  to  the  size  or 
scope  of  the  commercial  entity.  The 
disclosure  and  make  available 
requirements  are  required  by  the  Act. 
The  final  rule  allows  all  insiners, 
whether  large  or  small,  to  use  existing 


systems  and  business  practices  to 
demonstrate  compliance.  Accordingly, 
any  economic  impact  associated  with 
the  final  rule  flows  from  the  Act  and  not 
the  final  rule.  However,  the  Act  and  the 
Program  are  intended  to  provide 
benefits  to  the  U.S.  economy  and  all 
businesses,  including  small  businesses, 
by  providing  a  federal  reinsurance 
backstop  to  commercial  property  and 
casualty  insurers  and  their 
policyholders  and  by  spreading  the  risk 
of  insured  loss  resulting  from  an  act  of 
terrorism. 

List  of  Subjects  in  31  CFR  Part  50 

Terrorism  risk  insurance. 
Authority  and  Issuance 

■  For  the  reasons  set  forth  above,  the 
interim  final  rule  amending  Subparts  B 
and  C  of  31  CFR  Part  50.  which  was 
published  at  68  FR  19302  on  April  18, 
2003,  is  adopted  as  a  final  rule  with  the 
following  changes: 

PART  50— TERRORISM  RISK 
INSURANCE  PROGRAM 

■  1.  The  authority  citation  for  31  CFR 
Part  50  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  31  U.S.C.  321; 
Title  I,  Pub.  L.  107-297.  116  Stat.  2322  (15 
U.S.C.  6701  note). 

■  2.  Section  50.12(d)  of  Subpart  B  is 
revised  to  read  as  follows: 

§50.12    Clear  and  conspicuous  disclosure. 

***** 

(d)  Use  of  producer.  If  an  insurer 
normally  communicates  with  a 
policyholder  through  an  insurance 
producer  or  other  intermediary,  an 
insurer  may  provide  disclosures  through 
such  producer  or  other  intermediary.  If 
an  insurer  elects  to  make  the  disclosures 
through  an  insurance  producer  or  other 
intermediary,  the  insurer  remains 
responsible  for  ensuring  that  the 
disclosures  are  provided  by  the 
insurance  producer  or  other 
intermediary'  to  policyholders  in 
accordance  with  the  Act. 


■  3.  Section  50.14  of  Subpart  B  is  revised 
to  read  as  follows: 

§50.14    Separate  line  Item. 

An  insurer  is  deemed  to  be  in 
compliance  with  the  requirement  of 
providing  disclosure  on  a  "separate  line 
item  in  the  policy"  under  §  50.10(d)  if 
the  insurer  makes  the  disclosure: 

(a)  On  the  declarations  page  of  the 
policy; 

(b)  Elsewhere  within  the  policy  itself; 
or 


(c)  In  any  rider  or  endorsement,  or 
other  document  that  is  made  a  part  of 
the  policy. 

■  4.  Section  50.18(b)(2)  of  Subpart  B  is 
revised  to  read  as  follows: 

§  50.1 8    Disclosure  required  by 
reinstatement  provision 

***** 

(b)  *  *  * 

(2)  The  insurer  provided  notice  at 
least  30  days  before  any  such 
reinstatement  of  the  increased  premium 
for  such  terrorism  coverage  and  the 
rights  of  the  insured  with  respect  to 
such  coverage,  including  the  date  upon 
which  the  exclusion  would  be 
reinstated  if  no  payment  is  received, 
and  the  insured  fails  to  pay  any 
increased  premium  charged  by  the 
insurer  for  providing  such  terrorism 
coverage. 

■  5.  Section  50.21(a)  of  Subpart  C  is 
revised  to  read  as  follows: 

§50.21     Make  available. 

(a)  General.  The  requirement  to  make 
available  coverage  as  provided  in 
§50.20  applies  to  policies  in  existence 
on  November  26,  2002.  new  policies 
issued  and  renewals  of  existing  policies 
during  the  period  beginning  on 
November  26.  2002  and  ending  on 
December  31.  2004  (the  last  day  of 
Program  Year  2).  and  if  the  requirement 
is  extended  by  the  Secretary,  to  new 
policies  issued  and  renewals  of  existing 
policies  in  Program  Year  3  (calendar 
year  2005).  The  requirement  applies  at 
the  time  an  insurer  makes  the  initial 
offer  of  coverage  as  well  as  at  the  time 
an  insurer  makes  an  initial  offer  of 
renewal  of  an  existing  policy.  -, 

***** 

Dated:  October  1.  2003. 
Wayne  A.  Abemathy. 

Assistant  Secrf^tary  of  tbf  Trpnsur\\ 

|FR  Doc.  03-26251  Filed  10-16-03:  845  ami 

BILLING  CODE  4811-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD09-OS-270] 
RIN  1625-AAOO 

Safety  Zone;  Wisconsin  Central  Rail 
Road  Bridge  Fox  River,  Green  Bay,  Wl 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
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the  East  side  of  the  channel  of  the 
Wisconsin  Central  Rail  Road  Bridge  at 
mile  2.61  Fox  River.  The  east  side  of  the 
channel  will  be  closed  to  all  vessel 
traffic.  The  rule  is  necessary  to  prevent 
vessels  from  transiting  too  close  to  the 
potentially  unstable  bridge.  This  rule  is 
intended  to  restrict  vessel  traffic  from  a 
portion  of  Fox  River  mile  2.61,  Green 
Bav.  Wisconsin. 

DATES:  This  rule  is  effective  from 
October  1.  2003  until  11:59  p.m. 
December  1.  2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  1CGD09-03- 
270|  and  are  available  for  inspection  or 
copving  at  L'  S.  Coast  Guard  Marine 
Safety  Office  Milwaukee.  2420  South 
Lincoln  Memorial  Drive.  Milwaukee,  WI 
fi3207  between  7  a.m.  (CST)  and  3:30 
p.m.  (CST).  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marine  Science  Technician  Michael 
Schmidtke.  Marine  Safety  Office 
Milwaukee.  (414)  747-7155. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  L'.S.C.  553(bj(Bj  and 
under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
not  publishing  an  NPRM  and  for  making 
this  rule  effective  less  than  30  davs  after 
publication  in  the  Federal  Register.  Due 
to  a  recent  fire  on  the  bridge,  delaving 
this  rule  would  be  contrarv  to  the  public 
interest  of  ensuring  the  safety  of  those 
tj^ansiting  the  Fox  River.  This  rule  also 
ensures  that  any  interested  spectators  do 
not  accidentallv  place  themselves  in 
danger  should  any  problems  occur.  As 
such,  immediate  action  is  necessary  to 
prevent  possible  loss  of  life  or  property. 

Background  and  Purpose 

This  Safetv  Zone  is  established  to 
safeguard  the  public  until  the  bridge  is 
deemed  safe  and  structurally  sound. 
The  size  of  the  zone  was  determined  by 
the  necessities  of  safe  navigation  in  the 
Captain  of  the  Port  zone  and  local 
knowledge  about  wind,  waves,  and 
currents  in  this  particular  area. 

The  safety  zone  is  effective  from 
October  1.  2003  until  11:59  p.m. 
December  1.  2003.  This  rule  will  be 
enforced  until  the  bridge  is  deemed  safe 
and  structurally  sound. 

Discussion  of  Rule 

The  Coast  Guard  will  implement  a 
safety  zone  on  the  East  side  of  the 
channel  of  the  Wisconsin  Central  Rail 
Road  Bridge  at  mile  2.61  Fox  River.  The 


east  side  of  the  channel  will  be  closed 
to  all  vessel  traffic.  The  purpose  of  the 
safety  zone  is  to  protect  the  public  from 
transiting  too  close  to  the  unstable 
bridge.  The  safety  zone  will  remain  in 
plac:e  until  the  bridge  is  deemed  safe 
and  structurally  sound.  In  addition,  the 
Coast  Ciuard  will  notify  the  public,  in 
advance,  bv  way  of  Ninth  (;oast  Guard 
District  Local  Notice  to  Mariners, 
marine  information  broadcasts,  and  for 
those  who  request  it  from  Marine  Safety 
Office  Milwaukee,  by  facsimile  (fax). 

All  persons  and  vessels  shall  comply 
with  the  instructions  of  the  Captain  of 
the  Port  Milwaukee  or  his  designated 
on-scene  representative.  Entry  into, 
transiting  through,  or  anchoring  within 
the  safetv  zone  is  prohibited  unless 
authorized  by  the  (laptain  of  the  Port 
Milwaukee  or  his  designated  on  .scene 
representative.  The  Captain  of  the  Port 
Milwaukee  may  be  contacted  v  ia  VHF 
C.h.innel  16. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulati>rv  action"  under  section  3(f)  of 
E.xecutive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatorv  policies  and  procedures  of 
the  Department  of  Homeland  Security 
IDHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatorv  Evaluation  under  the 
regulatorv  policies  and  procedures  of 
DHS  is  unnecessary. 

This  determination  is  ba.sed  on  the 
minimal  time  that  ves.sels  will  he 
restricted  from  the  zone  and  the  zone  is 
an  area  where  the  Coast  Guard  expects 
insignificant  adverse  impact  to  mariners 
from  the  zone's  activation. 

Small  Entities 

Under  the  Regulator^'  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities  '  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities:  the  owners  or  operators  of 


vessels  intending  to  transit  the  east  side 
of  the  channel  of  the  Fox  River  mile 
2.61  from  October  1,  2003  until  11:59 
p.m.  December  1,  3003. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  This  rule  will  be 
enforced  to  safeguard  the  boating 
public.  The  Coast  Guard  will  give  notice 
to  the  public  via  a  Broadcast  to  Mariners 
that  the  regulation  is  in  effect.  Vessel 
traffic  may  enter  or  transit  through  the 
safetv  zone  with  the  permission  of  the 
Captain  of  the  Port  Milwaukee  or  his 
designated  on-scene  representative. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Marine 
Safety  Office  Milwaukee  (See 
ADDRESSES.) 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatorv  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulator}'  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  goverimients  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
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their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children  ' 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 


Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D. 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-43701),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2.  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(g)  of  the 
Commandant  Instruction  M16475.1D, 
from  further  environmental 
documentation. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures,  and 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195:  33  CFR 
1.05- Kg),  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  A  new  temporary  §  165.T09-270  is 
added  to  read  as  follows: 

§  1 65.T09-270    Safety  Zone;  Wisconsin 
Central  Bridge  Fox  River  mile  2.61 ,  Green 
Bay,  Wl. 

(a)  Location.  The  following  area  is 
designated  a  safety  zone:  the  eastern 
side  of  the  channel  of  the  Wisconsin 
Central  Rail  Road  Bridge  at  mile  2.61  on 
the  Fox  River.  The  east  side  of  the 
channel  will  be  closed  to  all  vessel 
traffic,  Green  Bay,  WI. 

(b)  Effective  Time  and  Date.  This  rule 
is  effective  from  October  1 ,  2003  until 
11:59  p.m.  December  1,  2003. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port 
Milwaukee  or  the  designated  on  scene 
representative.  Coast  Guard  patrol 
personnel  include  commissioned, 
warrant  or  petty  officers  of  the  U.S. 
Coast  Guard.  Upon  being  hailed  by  a 
U.S.  Coast  Guard  vessel  via  siren,  radio, 
flashing  light,  or  other  means,  the 
operator  shall  proceed  as  directed. 

(3)  This  safety  zone  should  not 
adversely  affect  shipping.  However, 
commercial  vessels  must  request 


permission  from  the  Captain  of  the  Port 
Milwaukee  to  enter  or  transit  the  safety 
zone.  Approval  will  be  made  on  a  case- 
by-case  basis.  Requests  must  be  in 
advance  and  approved  by  the  Captain  of 
the  Port  Milwaukee  before  transits  will 
be  authorized.  The  Captain  of  the  Port 
Milwaukee  may  be  contacted  via  U.S. 
Coast  Guard  Group  Milwaukee  on 
Channel  16,  VHF-FM. 

Dated:  September  16.  2003. 
H.M.  Hamilton, 

Commander,  U.S.  Coast  Guard.  Captain  of 
tile  Port  Milwaulcee. 

[FR  Doc.  03-26304  Filed  10-16-03:  8:45  am] 
BILUNG  COOE  4giO-15-P 


DEPARTMENT  OF  DEFENSE 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN  2900-AL34 

Veterans  Education:  Independent 
Study  Approved  for  Certificate 
Programs  and  Other  Miscellaneous 
Issues 

AGENCIES:  Department  of  Defense, 
Department  of  Homeland  Security 
(Coast  Guard),  and  Department  of 
Veterans  Affairs. 
action:  Final  rule. 

SUMMARY:  The  Veterans  Education  and 
Benefits  Expansion  Act  of  2001  allows 
payment  of  Montgomery  GI  Bill — 
Selected  Reserve  (MGIB-SR)  benefits  for 
accredited  independent  study  courses 
that  lead  to  a  certificate  that  reflects 
educational  attainment.  The  certificate 
must  be  offered  by  an  institution  of 
higher  learning.  The  Department  of 
Veterans  Affairs  (VA)  can  provide 
MGIB-SR  benefits  for  enrollments  on  or 
after  December  27.  2001.  in  these 
independent  study  courses.  We  are  also 
making  changes  in  regulations  in 
accordance  with  The  National  Defense 
Authorization  Act  for  Fiscal  Year  1998. 
The  Act  removed  the  language  "in 
connection  with  the  Persian  Gulf  War" 
and  "during  the  Persian  Gulf  War"  from 
certain  sections  in  title  10,  United  States 
Code,  regarding  preservation  of 
entitlement  to  MGIB-SR  benefits  for 
Selected  Reserve  members  ordered  to 
active  duty  in  support  of  contingency 
operations.  We  are  amending  our 
regulations  to  reflect  the  statutory 
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changes.  Since  these  changes  are 
nothing  more  than  restatements  of 
statutes,  they  do  not  require  notice  and 
comment  under  5  U.S.C.  553. 
DATES:  Effective  Datp  This  final  rule  is 
effective  October  17.  2003. 

Applicability  Dates.  The  revisions  to 
the  various  sections  of  the  Code  of 
Federal  Regulations  amended  in  this 
final  rule  are  applied  retroactiveh  to 
conform  to  the  effective  date  of  the 
underlving  statutory  provisions.  See 
SUPPLEMENTARY  INFORMATION  for  further 
information  about  applicability  dates. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lynn  M.  Cossette.  Education  Advisf)r 
(225C).  Education  Service.  Veterans 
Benefit  Administration.  810  Vermont 
Avenue.  N\V..  Washington.  DC.  (202) 
273-7294. 

SUPPLEMENTARY  INFORMATION:  Before 
enactment  of  the  Veterans  Education 
and  Benefits  E.\pansi(m  Act  ot  2001 
("Act"),  \^A  could  provide  Montgomerv 
GI  Bill— Selected  Reserve  (MGIB-SR) 
benefits  for  independent  study  only 
when  the  independent  studv  course  was 
accredited  and  a  part  of  a  standard 
college  degree  program.  The  Act  now 
allows  VA  to  provide  MGIB-SR  bent-fits 
for  accredited  independent  studv 
courses  that  lead  to  a  certificate  that 
reflects  educational  attainment.  This 
provision  applies  only  to  certificate 
programs  offered  hv  institutions  of 
higher  learning  and  for  enrollments  after 
December  26,  2001.  We  revised  our 
regulations  to  reflect  this  change. 

We  are  further  revising  regulations  to 
comply  with  changes  in  title  10.  U.S.C. 
The  National  Defense  Authorization  Act 
for  Fiscal  Year  1948  (Pub.  L.  105-85) 
removed  the  language  "during  the 
Persian  Gulf  War"  from  section 
16133(b)(4).  title  10.  United  States  Code 
(U.S.C).  Bv  removing  the  language. 
Selected  Reserve  members  ordered  to 
active  duty  in  support  of  contingency 
operations,  not  just  in  support  of  the 
Persian  Gulf  War.  became  eligible  for 
the  e.xtension  of  their  eligibility  period 
We  revised  our  regulations  to  comply 
with  the  Act.  and  the  language  in  title 
10,  U.S.C. 

In  addition,  the  Act  removed    during 
the  Persian  Gulf  War"  from  section 
16131(c)(3)(B)(i).  title  10,  U.S.C.  Section 
16131(c)(3)(B)(i)  restores  MGIB-SR 
entitlement  to  Selected  Reserve 
members  who  discontinue  their 
education  course(s)  due  to  being 
ordered  to  active  duty  in  support  of 
contingency  operations.  By  removing 
the  language  "in  connection  with  the 
Persian  Gulf  War."  Selected  Reserve 
members  who  are  ordered  to  active  duty 
in  support  of  contingency  operations, 
not  just  in  support  of  the  Persian  Gulf 


War.  are  eligible  for  restoration  of 
entitlement.  Generallv.  most  individuals 
are  eligible  ior  36  months  of  full-time 
MGIB-SR  benefits.  We  refer  to  the  36 
months  of  benefits  as  36  months  of 
"entitlement".  For  each  dav  (jf  full-time 
benefits  that  we  pay,  we  deduct  1  day 
of  entitlement.  If  an  individual  is  called 
to  active  dutv  as  indicated  above,  and 
has  to  withdraw  from  his  or  her 
course(s).  VA  will  pay  benefits  up  to  the 
date  of  withdrawal.  Under  these 
circumstances,  however,  we  will  not 
dedu(.t  any  entitlement  if  the  individual 
received  no  credit  for  the  course(s).  For 
example,  if  an  individual  started  a 
course  with  36  months  of  benefits 
available  and  we  paid  for  2  months  of 
benefits  before  the  individual 
discontinued  the  course,  we  would 
charge  2  months  of  entitlement,  leaving 
the  individual  .54  months  of  benefits 
remaining.  Under  restoration  of 
entitlement  provisions,  we  give  back  the 
2  innnths  of  entitlement.  So,  although 
the  individual  received  benefits  for  2 
months,  he  or  she  has  the  same  amount 
of  benefits  remaining  as  before  the 
course  started.  We  are  revising  the 
pertinent  regulations  to  make  them 
conform  to  the  Act. 

Moreover,  the  Strom  Thurmond 
National  Defense  .\uthorization  Act  for 
Fiscal  Year  1999  (Pub.  L.  105-261). 
amended  a  provision  .iffecting  the 
eligibilit\  period  for  certain  Selected 
Reserve  members.  Generallv,  a  Selec:ted 
Reserve  member's  eligibility  period 
ends  when  the  member  leaves  the 
Selected  Reserves.  Bffore  enactment  of 
Pub.  L.  105-261.  if  an  individual  ceased 
to  be  a  membiT  of  the  Selected  Reserves 
because  his  or  her  unit  was  deactivated, 
or  bv  reason  of  involuntarily  ceasing  to 
be  designated  as  a  member  of  the 
Selected  Reserve  pursuant  to  section 
10143(al  of  title  10,  U.S.C.  eligibilitv 
could  continue  bevond  the  separatiim 
date.  To  qualify,  the  member  must  have 
been  involuntarily  released  during  the 
period  beginning  October  1.  1991,  and 
ending  September  30.  1999.  Pub.  L. 
105-261  extended  the  ending  date  from 
September  30.  1999  to  September  30. 
2001    Subse(}uentlv.  the  Floyd  D. 
Spence  National  Defense  Authorization 
Act  for  Fiscal  Year  2001  (Pub.  L.  106- 
398)  extended  the  ending  date  from 
Sejitember  M.  2001  to  f)ecember  31. 
2001    However,  we  did  not  update  our 
regulations  to  reflect  the  change  made 
bv  Pub.  L.  105-261.  We  are  amending 
our  regulations  to  reflect  the  most  recent 
legislation.  Pub.  L.  106-398. 

Since  the  changes  we  made  merely 
restate  statutes,  we  are  publishing  this 
rule  as  a  final  rule  without  a  comment 
period.  .'' 


Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3521). 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
bv  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
SlOO  million  or  more  in  any  given  year. 
This  final  rule  would  have  no  such 
effect  on  State,  local,  or  tribal 
governments,  or  the  private  sector. 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  of  Veterans  Affairs,  the 
Secretarv  of  Defense,  and  the 
Commandant  of  the  Coast  Guard  hereby 
certify  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
thev  are  defined  in  the  Regulatorv 
Flexibility  Act,  5  U.S.C.  601-612'.  This 
final  rule  will  directly  affect  only 
individuals  and  will  not  directly  affect 
small  entities.  Pursuant  to  5  U.S.C. 
605(b),  this  final  rule,  therefore,  is 
exempt  from  the  initial  and  final 
regulatorv  flexibility  analyses 
requirements  of  sections  603  and  604. 

Catalog  of  Federal  Domestic  Assistance 
Program  Numbers 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number  for  the 
program  affected  by  this  final  rule. 

Lists  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces.  Civil  rights. 
Claims,  C^oUeges  and  universities, 
Conflicts  of  interest.  Defense 
Department,  Education,  Employment, 
Grant  programs-education.  Grant 
programs-veterans,  Health  care.  Loan 
programs-education.  Loan  programs- 
veterans.  Manpower  training  programs. 
Reporting  and  recordkeeping 
requirements.  Schools,  Travel  and 
transportation  expenses.  Veterans. 
Vocational  education,  Vocational 
rehabilitation. 
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Approved:  May  14,  2003. 
Anthony  J.  Principi, 

Secretary  of  Veterans  Affairs. 

Approved:  June  5,  2003. 

Kenneth  T.  Venuto, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Human  Resources. 

Approved:  August  4,  2003. 
Charles  S.  Abell, 

Principal  Deputy  Under  Secretary  (Personnel 
and  Readiness),  Department  of  Defense. 

m  For  reasons  set  out  in  the  preamble,  38 
CFR  part  21  (subpart  L)  is  amended  as  set 
forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  L — Educational  Assistance  for 
Members  of  the  Selected  Reserve 

■  1 .  The  authority  citation  for  part  21, 
subpart  L,  continues  to  read  as  follows: 

Authority:  10  U.S.C.  ch.  1606;  38  U.S.C. 
.SOl(a),  512.  ch.  36,  unless  otherwise  noted. 

■  2.  Section  21.7540  is  amended  by: 

■  a.  Revising  paragraph  (b)(3)(iii). 

■  b.  Redesignating  paragraphs  {b)(3)(iv). 
(b)(3)(v),  (b)(3)(vi),  and  {b)(3)(vii)  as 
paragraphs  (b)(3)(v),  {b){3}(vi),  (b)(3){vii). 
and  (b)(3)(viii),  respectively. 

■  c.  Adding  a  new  paragraph  (b)(3)(iv). 

■  d.  Revising  the  authority  citation  at  the 
end  of  paragraph  fb)(3). 

The  revisions  and  addition  read  as 
follows: 

§21.7540    Eligibility  for  educational 
assistance. 

*         *         *         *         * 

(b)  *   *   * 

(3]  *    *    * 

(iii)  An  accredited  independent  study 
course  leading  to  a  standard  college 
degree.  (See  §  21.7622(f)  concerning 
enrollment  in  a  nonaccredited 
independent  studv  course  after  October 
28,  1992); 

(i\)  An  accredited  independent  study 
course  leading  to  a  certificate  that 
reflects  educational  attainment  from  an 
institution  of  higher  learning.  This 
provision  applies  to  enrollment  in  an 
independent  study  course  that  begins  on 
or  after  December  27.  2001.  (See 
§  21.7622(f)  concerning  enrollment  in  a 
nonaccredited  independent  study 
course  af*er  October  28,  1992); 


(Authority:  10  U.S.C.  16131,  16132,  16136; 
sec.  705(a)(1),  Pub.  L.  98-525,  98  Stat.  2565, 
2567;  38  U.S.C.  3680A) 


■  3.  Section  21.7550  is  amended  by: 

■  a.  Revising  paragraph  (a)(3)  and  the 
authority  citation  at  the  end  of  the 
paragraph. 


■  b.  In  paragraph  (d)(1),  removing 
"September  30,  1999,"  and  adding,  in  its 
place,  "December  31,  2001,". 
The  revision  reads  as  follows: 

§  21 .7550    Ending  dates  of  eligibility. 

(a)  *   *   * 

(3)  If  the  reservist  serves  on  active 
duty  pursuant  to  an  order  to  active  duty 
issued  under  sections  12301(a), {d),(g), 
12302,  or  12304  of  title  10,  U.S.  Code, 
the  period  of  this  active  duty  plus  4 
months  shall  not  be  considered  in 
determining  the  time  limit  on  eligibility 
found  in  paragraphs  (a)(1)  and  (a)(2)  of 
this  section. 

(Authority:  10  U.S.C.  16133) 


■  4.  Section  21.7576  is  amended  by 
revising  paragraph  (e)(l)(i)  and  the 
authority  citation  at  the  end  of  paragraph 
(e)  to  read  as  follows: 

§  21 .7576    Entitlement  ciiarges. 

*         *         *         *         * 

(e)  *    *    * 

(1)  *    *    * 

(i)  While  not  serving  on  active  duty, 
had  to  discontinue  pursuit  of  a  course 
or  courses  as  a  result  of  being  ordered 
to  serve  on  active  duty  under  sections 
12301(a), (d).(g).  12302.  or  12304  of  title 
10.  U.  S.  Code;  and 


(Authority:  10  U.S.C.  16131(c)(3)) 

■  5.  Section  21.7620  is  amended  by 
revising  paragraph  (c)(2J  to  read  as 
follows: 

§21.7620    Courses  included  in  programs  of 
education. 


(2)  Only  a  reser\'ist  who  meets  the 
requirements  of  §  21.7540(b)(1)  may  be 
paid  educational  assistance  for  an 
enrollment  in  an  independent  study 
course  or  unit  subject  without  a 
simultaneous  enrollment  in  a  course  or 
unit  subject  offered  by  resident  training. 
The  independent  study  course  or  unit 
subject  must  be  accredited  and  lead  to 
a  standard  college  degree.  Beginning 
with  enrollmeats  on  or  after  December 
27.  2001,  a  reservist  may  receive 
educational  assistance  for  an 
independent  study  course  that  leads  to 
a  certificate.  The  certificate  must  reflect 
educational  attainment  and  must  be 
offered  by  an  institution  of  higher 
learning. 

(Authority:  38  U.S.C.  3680A(&)(4)) 

***** 

[FR  Doc.  03-26254  Filed  10-16-03;  8:45  am] 
BILLING  CODE  8320-01 -P 


POSTAL  SERVICE 

39  CFR  Part  111 

Revised  Format  for  Pressure-Sensitive 
Presort  Destination  Pacltage  Labels 

agency:  Postal  Service. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  sets  forth  the 
Domestic  Mail  Manual  (DMM) 
standards  adopted  by  the  Postal  Service 
to  implement  the  use  of  redesigned 
pressure-sensitive  package  labels.  The 
redesigned  labels — similar  to  the  current 
labels  that  mailers  affix  to  the  top 
mailpiece  in  packages  of  mailpieces 
(bundles  of  individual  mailpieces 
secured  together)  instead  of  using 
optional  endorsement  lines  (OELs) — 
will  continue  to  indicate  the  presort 
level  of  all  the  pieces  banded  into 
individual  presort  destination  packages. 

The  redesigned  pressure-sensitive 
package  labels  will  support  the 
deployment  of  a  new  system,  designated 
as  the  Automated  Package  Processing 
System  (APPS).  that  will  e.xtend  the 
benefits  of  automated  handling  to  the 
processing  of  small,  lightweight  parcels 
and  flat-size  pieces  such  as  magazines 
and  catalogs  prepared  in  packages 
(several  mailpieces  presorted  and 
secured  together  into  a  single  unit).        ° 

Mailers  may  begin  affixing  the  new 
labels  starting  on  October  16.  2003. 
Mailers  using  the  current  nonbarcoded 
pressure-sensitive  labels  may  continue 
using  those  labels  until  April  1.  2004. 
EFFECTIVE  DATE:  This  final  rule  takes 
effect  on  October  30.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  \>'\\ 
Berger  at  (703)  292-3645.  Mailing 
Standards.  U.S.  Postal  Service:  or  lamic 
Gallagher  at  (202)  268-4031.  PicDC 
Operations.  U.S.  Postal  Ser\  u.(\ 
SUPPLEMENTARY  INFORMATION:  Dn  .August 
18,  2003.  the  Postal  Service  published  a 
proposed  rule  in  the  Federal  Register 
(68  FR  49396-49406)  that  contained 
minor  changes  to  mailing  standards  in 
the  Domestic  Mail  Manual  (DMM)  to 
implement  the  use  of  reformatted 
pressure-sensitive  presort  destination 
package  labels.  In  that  proposed  rule, 
the  Postal  Service  also  requested 
comments  from  the  public  and  the 
mailing  industry.  No  comments  were 
received  on  the  proposed  rule. 

As  explained  in  the  proposed  rule,  the 
new  barcoded  pressure-sensitive 
package  labels  would  be  one  method  to 
support  the  use  of  the  APPS.  which  the 
Postal  Service  plans  to  deploy  beginning 
in  2004  in  major  processing  and 
distribution  centers  to  improve 
operational  efficiency  and  increase 
workhour  productivity. 
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The  use  of  these  new  labels  will  have 
no  significant  effect  on  mail  preparation 
standards  and  processes  or  on  current 
mailer  operations,  especially  mailer 
operations  using  optional  endorsement 
lines  (OELs)  for  designating  the  presort 
level  of  packages  containing  letter-size 
pieces  or  flat-size  pieces.  This  change 
will  not  replace  OELs.  In  fact,  mailers 
currentlv  using  OELs  should  continue 
using  these  cost-effective,  time  saving 
information  lines  rather  than  converting 
to  the  use  of  pressure-sensitive  package 
labels. 

For  the  reasons  presented  in  the 
proposed  rule  and  those  noted  above  in 
this  final  rule,  the  Postal  Service  adopts 
the  following  changes  in  the  Domestic 
Mail  Manual,  which  is  incorporated  bv 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  1111. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— (AMENDED] 

■  1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  11)1 
401.403.404.414.416, 3001-3011,  3201- 
3219.  3403-3406,  3621,  3626.  5001 

■  2.  Amend  the  following  sections  of  the 
Domestic  Mail  Manual  (DMM)  as  set 
forth  below: 

Domestic  Mail  Manual  (DMM) 


M     Mail  Preparation  and  Sortation 

MOOD     General  Preparation  Standards 

***** 

M(J2l)     Packages 

10     BASIC  STAN'DARDS 


1.3     Labeling 

[Revise  13  to  read  as  follows:] 

Unless  excepted  by  standard,  the 
presort  level  of  each  package  (other  thdii 
carrier  route  packages)  must  be 
identified  either  with  an  optional 
endorsement  line  under  MO  13  or  with  a 
barcoded  pressure-sensitive  package 
label.  On  letter-size  mail  (including 
card-size  pieces),  the  packagp  label  must 
be  placed  in  the  lower  left  corner  of  \h^' 
address  side  of  the  top  piece  in  the 
package.  On  flat-size  mail,  the  label  may 
be  placed  anvwhere  on  the  address  side 
of  the  top  piece  in  the  package.  Package 
labels  must  not  be  obscured  by  banding 
or  shrinkwrap.  The  following  colors  and 
presort  characters  apply  to  package 
labels  (nonbarcoded  labels,  including 
red  Label  D  and  tan  Label  MXD.  ma\  be 
used  until  April  1.  2004): 


a.  Firm  (Periodicals  use  only),  blue 
Label  F. 

b.  Five-digit  presort  level,  red  Label  5 
or  red  Label  D, 

c.  Three-digit  presort  level,  green 
Label  3, 

d.  ADC  presort  level,  pink  Label  A. 

e.  Mixeci  AD('  presort  level,  tan  Label 
X  or  tan  Label  MXD, 


M030     Containers 
M031     Labels 

1.0     SACK  AND  TRAY  LABELS 

***** 

(Revise  heading  of  12  to  read  as 

follows:] 

1.2  Line  1  (Destination  Line) 

(Revise  1.2  to  read  as  follows:] 

Line  1  (destination  line)  must  meet 
these  standards: 

a.  Placement.  Line  1  must  be  the  first 
visible  line  on  the  label.  It  must  be 
ciimpletelv  visible  and  legible  when 
placed  in  the  label  holder.  This 
visibilitv  is  ensured  if  the  top  of  this 
line  is  no  less  than  1/8  (0,125)  inch 
below  the  top  of  the  label  when  the 
label  is  cut  and  prepared, 

b.  Information.  Line  1  must  contain 
onlv  the  information  specified  by 
standard,  including  the  appropriate 
destination  facility  prefi.x  [e.g..  "ADC"). 
Two  zeros  may  follow  the  3-digit  ZIP 
f'ode  prefix  required  bv  labeling 
>tandards  [e.g..  223  as  22300). 

c.  Overseas  Militarv  Mail,  On  ,5-digit 
sacks  and  trays  for  overseas  military 
destinations.  Line  1  shows,  from  left  to 
right.  "APO"  or  "FPO."  followed  bv 
"AE"  (for  ZIP  Codes  within  the  ZIP 
Code  prefix  range  090-098),  "AA"  (for 
ZIP  Codes  within  the  3-digit  ZIP  Code 
prefix  340).  or  ' \\P"  (for  ZIP  Clodes 
within  the  ZIP  Code  prefix  range  962- 
9Hfi).  followed  bv  the  destination  5-digit 
ZIP  Code  of  the  mail  in  the  sack  or  tray. 
(Revise  heading  of  13  to  read  as 
follows:! 

1.3  Line  2  (Content  Line) 

***** 

(Revise  heading  ot  1  4  to  read  as 
follows:( 

1.4  Line  3  (Origin  Line) 


4.0  PALLET  LABELS 
***** 
[Revise  heading  of  4,,^  to  read  as 

follows:( 

4.3     Line  1  (Destination  Line) 

(Revise  4.5  to  read  as  follows:] 

Line  1  (destination  linef  must  meet 
these  standards: 


a.  Placement.  Line  1  must  be  the  first 
visible  line  on  the  label.  It  must  be 
completely  visible  and  legible  when 
placed  on  the  pallet.  If  the  pallet  label 
does  not  provide  enough  space  for  all 
required  Line  1  information,  the 
destination  ZIP  Code  may  be  placed 
right-justified  on  the  line  immediately 
below  the  rest  of  Line  1  and  above  Line 
2  (content  line).  A  standard  abbreviation 
for  the  destination  city  name  may  be 
used. 

b.  Information.  Line  1  must  contain 
only  the  information  specified  by 
standard,  including  the  appropriate 
destination  facility  prefix  (e.g.,  "ADC"). 
Two  zeros  mav  follow  the  3-digit  ZIP 
Code  prefix  required  by  labeling 
standards  [e.g..  223  as  22300). 

c.  Overseas  Military  Mail.  On  5-digit 
pallets  for  overseas  military 
destinations,  Line  1  shows,  from  left  to 
right.  "APO"  or  "FPO,"  followed  by 
"AE"  (for  ZIP  Codes  within  the  ZIP 
Code  prefix  range  090-098),  "AA"  (for 
ZIP  Codes  within  the  3-digit  ZIP  Code 
prefix  340).  or  "AP"  (for  ZIP  Codes 
within  the  ZIP  Code  prefix  range  962- 
966),  followed  by  the  destination  5-digit 
ZIP  Code  of  the  mail  on  the  pallet. 

IRevise  heading  of  4.6  to  read  as 
follows:] 


4.6  Line  2  (Content  Line) 

***** 

]Revise  heading  of  4.7  to  read  as 
follows:] 

4.7  Line  3  (Origin  Line) 


M032     Barcoded  Labels 

1.0     BASIC  STANDARDS— TRAY  AND 
SACK  LABELS 


[Revise  heading  of  1.2  to  read  as 
follows:] 

1.2     Line  1  (Destination  Line) 


[Revise  1.2c  to  read  as  follows:] 

c.  Overseas  Military  Mail.  On  5-digit 
sacks  and  travs  for  overseas  military 
destinations.  Line  1  shows,"  from  left  to 
right,  "APO"  or  "FPO,"  followed  by 
"AE"  (for  ZIP  Codes  within  the  ZIP 
Code  prefix  range  090-098),  "AA"  (for 
ZIP  Codes  within  the  3-digit  ZIP  Code 
prefix  340),  or  "AP"  (for  ZIP  Codes 
within  the  ZIP  Code  prefix  range  962- 
966).  followed  by  the  destination  5-digit 
ZIP  Code  of  the  mail  in  the  sack  or  tray. 
[Revise  heading  of  1.3  to  read  as 
follows:] 

1.3     Line  2  (Content  Line) 
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[Change  "STD  MACH  &  IRREG  5D"  to 
"STD  MACH-IRREG  5D"  in  Exhibit  1.3 
to  read  as  follows:] 


I 


Class  and  mailing 


CIN 


Human-readable 
content  line 


Standard  Mall: 


STD  Machinable  and  Irregular  Parcels — Presorted: 
5-digit  sacks 


1 


603     STD  MACH-IRREG 
5D 


[Revise  heading  of  1.4  to  read  as 
follows:] 

1.4    Line  3  (Origin  Line) 


MO  70    Mixed  Classes 


M073    Combined  Mailings  of  Standard 
Mail  and  Package  Services  Parcels 

1.0    COMBINED  MACHINABLE 
PARCELS— RATES  OTHER  THAN 
PARCEL  POST  OBMC  PRESORT.  BMC 
PRESORT,  DSCF,  AND  DDU 

***** 

[Revise  heading  of  1.6  to  read  as 
follows:] 

1.6    Sacking  and  Labeling 

[Revise  1.6  to  read  as  follows:] 

Preparation  sequence,  sack  size,  and 
labeling: 

a.  5-digit  scheme  (optional,  but 
required  for  Standard  Mail  3/5  rate 
eligibility);  10-piece  or  20-pound 
minimum;  labeling: 

(1)  Linel:L606. 

(2)  Line  2:  "STD/PSVC  MACH  5D 
SCH." 

b.  5-digit  (optional,  but  required  for 
Standard  Mail  3/5  rate  eligibility);  10- 
piece  or  20-pound  minimum;  labeling: 

(1)  Line  1:  5-digit  ZIP  Code  on  mail 
(see  M031  for  overseas  military  mail). 

(2)  Line  2:  "STD/PSVC  MACH  5D." 

c.  ASF  (optional;  allowed  only  for 
mail  deposited  at  an  ASF  to  claim 
DBMC  rate);  10-piece  or  20-pound 
minimum;  labeling: 

(1)  Line  1:  L602.  DBMC  rate  eligibility 
determined  by  Exhibit  E650.5.1  and 
Exhibit  E751. 1.3. 

(2)  Line  2:  "STD/PSVC  MACH  ASF." 

d.  BMC  (required);  10-piece  or  20- 
pound  minimum;  labeling: 

(1)  Line  1:  L601.  DBMC  rate  eligibility 
determined  by  Exhibit  E650.5.1  and 
Exhibit  E75 1.1. 3. 

(2)  Une  2:  "STD/PSVC  MACH  BMC." 


e.  Mixed  BMC  (required);  no 
minimum;  labeling: 

(1)  Line  1:  "MXD"  followed  by  L601 
Column  B  information  for  BMC  serving 
3-digit  ZIP  Code  prefix  of  entry  post 
office. 

(2)  Line  2:  "STD/PSVC  MACH  WKG.' 


MlOO    First-Class  Mail 
(Nonautomation) 


Ml  30    Presorted  First-Class  Mail 


2.0    PREPARATION— MACHINABLE 
LETTER-SIZE  PIECES 

***** 

[Revise  heading  of  2.2  to  read  as 
follows:] 

2.2     Traying  and  Labeling 

[Revise  2.2  to  read  as  follows:] 

Preparation  sequence,  tray  size,  and 
labeling: 

a.  5-digit  (optional);  full  trays  (no 
overflow);  labeling: 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  mail  (see  M031  for  overseas 
military  mail). 

(2)  Line  2:  "FCM  LTR  5D  MACH." 

b.  3-digit  (required);  full  trays  (no 
overflow),  except  for  one  less-than-full 
tray  for  each  origin  3-digit(s);  labeling: 

(1)  Line  1:  L002,  Column  A. 

(2)  Line  2:  "FCM  LTR  3D  MACH." 

c.  AADC  (required);  full  trays  (no 
overflow),  with  pieces  grouped  by  3- 
digit  ZIP  Code  prefix;  labeling: 

(l)Linel:  L801. 

(2)  Line  2:  "FCM  LTR  AADC  MACH.' 

d.  Mixed  AADC  (required);  no 
minimum,  with  pieces  grouped  by 
AADC;  labeling: 

(1)  Line  1:  "MXD"  followed  by  city, 
state,  and  3-digit  ZIP  Code  prefix  of 
facility  serving  3-digit  ZIP  Code  prefix 
of  entry  office,  as  shown  in  L002, 
Column  C. 

(2)  Line  2:  "FMC  LTR  MACH  WKG." 


3.0  PREPARATION— 
NONMACHINABLE  LETTER- SIZE 
PIECES 

[Revise  heading  of  3.1  to  read  as 
follows:] 

3.1  Packaging  and  Labeling 

[Revise  3.1  to  read  as  follows:] 

Except  as  provided  in  M020.1.9, 
packaging  is  required  before  traying.  A 
package  must  be  prepared  when  the 
quantity  of  addressed  pieces  for  a 
required  presort  level  reaches  a 
minimum  of  10  pieces.  Smaller  volumes 
are  not  permitted  except  for  mixed  ADC 
packages.  Mailers  who  prefer  that  the 
USPS  not  automate  letter-size  pieces 
must  also  identif\'  each  package  with  a 
facing  slip  marked  "MANUAL  ONLY" 
or  use  a  "MANUAL  ONLY"  optional 
endorsement  line  (see  M013). 
Preparation  sequence,  package  size,  and 
labeling: 

[Change  in  3.1a  "red  Label  D"  to  "red 
Label  5";  change  in  3. Id  "tan  Label 
MXD"  to  "tan  Label  X"  to  read  as 
follows:] 

a.  5-digit  (required);  10-piece 
minimum:  red  Label  5  or  optional 
endorsement  line  (OEL);  labeling  not 
required  for  pieces  in  full  5-digit  trays. 

b.  3-digit  (required);  10-piece 
minimum;  green  Label  3  or  OEL. 

c.  ADC  (required);  10-piece  minimum: 
pink  Label  A  or  OEL. 

d.  Mixed  ADC  (required);  no 
minimum:  tan  Label  X  or  OEL. 

[Delete  current  3.2  and  redesignate 
current  3.3  as  new  3.2;  revise  heading  of 
new  3.2  to  read  as  follows:] 

3.2  Traying  and  Labeling 

[Revise  3.2  to  read  as  follows:] 
Preparation  sequence,  txay  size,  and 

labeling: 
a.  5-aigit  (required);  full  trays  (no 

overflow);  labeling: 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 

Code  on  mail  (see  M031  for  overseas 

military  mail). 
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(2)  Line  2:  "FCM  LTR  5D  MANUAL." 

b.  3-digit  (required):  full  trays  (no 
overflow),  except  for  one  less-than-full 
trav  for  each  origin  3-digit(s);  labeling: 

('D  Line  1:  L002.  Column  A. 

(2)  Line  2:  "FCM  LTR  3D  MANUAL." 

c.  AD('  (required):  full  trays  (no 
overflow):  labeling: 

(1)  Line  1:  L0()4. 

(2)  Line  2:  'FCM  LTR  ADC 
MANl'AL." 

d.  Mi.xed  ADC  (required):  no 
minimum:  labeling: 

(U  Line  1:  "MXD"  followed  by  citv. 
state,  and  3-digit  ZIP  Code  prefi.x  of 
facilitv  serving  3-digit  ZIP  Code  prefix 
of  entrv  post  office,  as  shown  in  L002, 
Column  C. 

(2)  Line  2:  "FCM  LTR  MANUAL 
VVKG.  • 

[Revise  heading  of  4.0  to  read  as 
follows:] 

4.0  PREP  AR.\TION— FLAT-SIZE 
PIECES 

[Revise  heading  of  4, 1  to  read  as 
follows:] 

4.1  Packaging  and  Labeling 

(Revisf  4.1  to  read  as  follows:] 

Except  as  provided  in  M020.1  9, 
packaging  is  required  before  traying.  A 
package  must  be  prepared  when  the 
quantitv  of  addressed  pieces  for  a 
required  presort  level  reaches  a 
minimum  of  10  pieces.  Smaller  volumes 
are  not  permitted  except  for  mixed  ADC 
packages.  Preparation  sequence, 
package  size,  and  labeling: 
[Change  in  4.1a  "red  Label  D"  to  Ted 
Label  5". change  in  4. id  "tan  Label 
MXD"  to  "tan  Label  X"  to  read  as 
follows:] 

a.  5-digit  (required):  lO-piece 
minimum:  red  Label  3  or  (optional 
endorsement  line  (OEL). 

b.  3-digit  (required);  10-piece 
minimum:  green  Label  3  or  OEL 

c.  ADC  (required):  lO-piece  rninimuni. 
pink  Label  A  or  GEL. 

d.  Mixed  ADC  (required):  no 
minimum;  tan  Label  X  or  OEL. 
[Delete  current  4.2  and  redesignate 
current  4.3  as  new  4.2;  revise  heading  ot 
new  4.2  to  read  as  follows:] 

4.2  Traying  and  Labeling 

[Revise  new  4.2  to  read  as  follows:] 

Preparation  sequence,  trav  size,  and 
labeling: 

a.  5-aigit  (required):  full  trays  (no 
overflow);  labeling: 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  mail  (see  M031  for  overseas 
militarv  mail). 

(2)  Line  2:  "FCM  FLTS  5D  N'QN  BC." 

b.  3-digit  (required);  full  trays  (no 
overflow),  except  for  one  less-than-full 
tray  for  each  origin  3-digit(s);  labeling: 


(1)  Line  1:  L002,  Column  A. 

(2)  Line  2:  "FCM  FLTS  3D  NON  BC." 

c.  ADC  (required):  full  trays  (no 
overflow):  labeling: 

(1)  Line  1:  L004. 

(2)  Line  2:  "FCM  FLTS  ADC  NGN 
BC." 

d.  Mixed  ADC  (required);  no 
minimum:  labeling: 

(1)  Line  1:  'M-XU"  followed  by  city, 
state,  and  3-digit  ZIP  C:ode  prefix  of 
facility  serving  3-digit  ZIP  Clode  prefix 
of  entry  post  office,  as  shown  in  L002, 
Column  c;. 

(2)  Line  2:  "FCM  FLTS  NON  BC 
WKC." 

[Delete  current  4  4] 

[Revise  heading  of  5.0  to  read  as 

follows:) 

5.0  PREP  AR.ATION— PARCELS 

(Delete  current  5.1  and  redesignate 
current  5.2  as  new  5.1:  revise  heading  of 
new  5.1  to  read  as  follows:] 

5.1  Packaging  and  Labeling 

(Revise  introductory  text  of  new  5.1  to 
read  as  follows]  Packaging  is  generally 
re(|uired  before  sacking.  A  package  must 
be  prepared  when  the  quantity  of 
addressed  pieces  for  a  required  presort 
level  reaches  a  minimum  of  10  pieces. 
Smaller  volumes  are  not  permitted 
except  for  mixed  ADC  packages. 
Packaging  is  not  required  if  the  parcels 
are  '  .•  inch  thick  or  greater  and  placed 
in  a  sack  to  the  same  destination  to 
which  thev  would  otherwise  be 
packaged  (p.g  .  in  a  3-digit  sack  rather 
than  in  a  , 5-digit  package).  Packaging  is 
also  not  required  if  the  parcels  are  so 
large  that  10  or  fewer  fill  a  sack. 
Preparation  sequence,  package  size,  and 
labeling: 
(C^hange  in  new  5.1a  "red  Label  D"  to 

red  Label  5":  change  in  new  5. Id  "tan 
Label  MXD"  to  -fan  Label  X"  to  read  as 
follows:] 

a.  5-digit  (required):  10-piece 
minimum;  red  Label  5  or  optional 
endorsement  line  (OEL). 

b.  .^-digit  (required);  10-piece 
minimum:  green  Label  3  or  OEL. 

c.  AD(;  (required):  10-piece  minimum; 
pink  Label  A  or  GEL. 

d   Mixed  ADC.  (reciuired);  no 
minimum;  tan  Label  X  or  OEL. 
[Redesignate  current  5.3  as  new  5.2; 
revise  heading  of  new  5.2  to  read  as 
follows:! 

5,2     Sacking  and  Labeling 

[Revise  new  5.2  to  read  as  follows:] 
Preparation  sequence,  sack  size,  and 

labeling: 

a.  5-digit  (required);  10-pound 

minimum;  labeling: 


(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  mail  (see  M031  for  overseas 
militarv  mail). 

(2)  Line  2:  "FCM  PARCELS  50." 

b.  3-digit  (required):  10-pound 
minimum,  except  for  required  origin  3- 
digit(s);  labeling: 

(1)  Line  1:  L002,  Column  A. 

(2)  Line  2:  "FCM  PARCELS  3D." 

c.  ADC  (required);  10-pound 
minimum;  labeling: 

(1)  Line  1:  L004. 

(2)  Line  2:  "FCM  PARCELS  ADC." 

d.  Mixed  ADC  (required);  no 
minimum:  labeling: 

(1)  Line  1:  "MXD"  followed  by  city, 
state,  and  3-digit  ZIP  Code  prefix  of 
facility  serving  3-digit  ZIP  Code  prefix 
of  entry  post  office,  as  shown  in  L002, 
Column  C. 

(2)  Line  2:  "FCM  PARCELS  WKG." 

[Delete  current  5.4.] 

***** 

M200    Periodicals  (Nonautomation) 
M210    Presorted  Periodicals 


2.0     PACKAGE  PREPARATION 

[Revise  2.0  by  combining  current  2.1 
and  2.2  to  read  as  follows:] 

Packaging  is  required  before  traying  or 
sacking.  A  package  must  be  prepared 
when  the  quantity  of  addressed  pieces 
for  a  required  presort  level  reaches  the 
minimum  package  size.  Smaller 
volumes  are  not  permitted  except  mixed 
ADC  packages  and  5-digit  and  3-digit 
packages  prepared  under  1.5.  Packaging 
is  also  subject  to  M020.  Preparation 
sequence,  package  size,  and  labeling: 
[Change  in  2.0b  "red  Label  D"  to  "red 
Label  5";  change  in  2.0e  "tan  Label 
MXD"  tc  "tan  Label  X"  to  read  as 
follows;] 

a.  Firm  (optional);  two-piece 
minimum;  blue  Label  F  or  optional 
endorsement  line  (OEL). 

b.  5-digit  (required):  six-piece 
minimum;  red  Label  5  or  OEL;  package 
labeling  optional  for  pieces  in  full  5- 
digit  trays. 

c.  3-digit  (required);  six-piece 
minimum;  green  Label  3  or  OEL, 

d.  ADC  (required);  six-piece 
minimum;  pink  Label  A  or  OEL. 

e.  Mixed  ADC  (required);  no 
minimum;  tan  Label  X  or  OEL. 
[Revise  heading  of  3.0  to  read  as 
follows:] 

3.0    TRAY  PREPARATION— LETTER- 
SIZE  PIECES 

[Revise  introductory  text  to  read  as 
follows:] 

Preparation  sequence,  tray  size,  and 
labeling; 
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[Revise  3.0a(l)  to  read  as  follows:] 

***** 

(1)  Line  1:  use  city,  state  and  5-digit 
ZIP  Code  on  mail  (see  M031  for  overseas 
military  mail). 

***** 

[Revise  heading  of  4.0  to  read  as 
follows:] 

4.0     SACK  PREPARATION— FLAT- 
SIZE  PIECES  AND  IRREGULAR 
PARCELS 

[Revise  second  sentence  in  introductory 
text  to  read  as  follows:] 

*   *   *  por  other  mailing  jobs, 
preparation  sequence,  tray  size,  and 
labeling: 
***** 

[Revise  4.0a(l)  to  read  as  follows:] 

***** 

(1)  Line  1:  use  city,  state  and  5-digit 
ZIP  Code  on  mail  (see  M031  for  overseas 
military  mail). 

***** 

M220    Carrier  Route  Periodicals 


2.0    PACKAGE  PREPARATION 

*         *         *   •      *         *     ' 

[Revise  heading  of  2.4  to  read  as 

follows:] 

2.4    Packaging  and  Labeling 

[Revise  2.4  to  read  as  follows:] 

Preparation  sequence,  package  size, 
and  labeling: 

a.  Firm  (optional);  two-piece 
minimum;  blue  Label  F  or  optional 
endorsement  line  (OEL). 

b.  Carrier  route  (optional,  but  required 
for  rate  eligibility);  six-piece  minimum 
(fewer  pieces  permitted  under  1.5); 
labeling  required  (facing  slip,  OEL,  or 
carrier  route  information  line)  except  for 
packages  placed  in  a  carrier  route  tray 
orsack. 

[Revise  heading  of  3.0  to  read  as 
follows:] 

3.0  PREPARATION— LETTER-SIZE 
PIECES 

3.1  Basic  Preparation 

[Revise  introductory  text  to  read  as 
follows:] 

Preparation  sequence,  tray  size,  and 
labeling: 

***** 

[Revise  3.1a{l)  to  read  as  follows:] 

***** 

(1)  Line  1:  use  city,  state  and  5-digit 
ZIP  Code  on  mail  (see  M031  for  overseas 
military  mail). 

***** 

[Revise  heading  of  4.0  to  read  as 
follows:] 


4.0    PREPARATION— FLAT-SIZE 
PIECES  AND  IRREGULAR  PARCELS 

[Revise  introductory  text  to  read  as 
follows:] 

Preparation  sequence,  sack  size,  and 
labeling: 

***** 

[Revise  4.0a(l)  to  read  as  follows:] 
***** 

(1)  Line  1:  use  city,  state  and  5-digit 
ZIP  Code  on  mail  (see  M031  for  overseas 
military  mail). 

***** 

M600    Standard  Mail  (Nonautomation) 
M6 1 0    Presorted  Stan  dard  Mail 

*  *  *  *  -k 

2.0    PREPARATION— MACHINABLE 
LETTER-SIZE  PIECES 


2.2    Traying  and  Labeling 

***** 

[Revise  2.2a(l)  to  read  as  follows:] 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  mail  (see  M031  for  overseas 
military  mail). 


3.0  PREPARATION— 
NONMACHINABLE  LETTER-SIZE 
PIECES 

[Revise  heading  of  3.1  to  read  as 
follows:] 

3.1  Packaging  and  Labeling 

[Revise  introductory  text  of  3.1  to  read 
as  follows:] 

Except  as  provided  in  M020.1.9. 
packaging  is  required  before  traying.  A 
package  must  be  prepared  when  the 
quantity  of  addressed  pieces  for  a 
required  presort  level  reaches  a 
minimum  of  10  pieces.  Smaller  volumes 
are  not  permitted  except  for  mixed  ADC 
packages.  Mailers  who  prefer  that  the 
USPS  not  automate  letter-size  pieces 
must  also  identify'  each  package  with  a 
facing  slip  marked  "MANUAL  ONLY" 
or  use  a  "MANUAL  ONLY"  optional 
endorsement  line  (see  M013). 
Preparation  sequence,  package  size,  and 
labeling: 

[Change  in  3.1a  "red  Label  D"  to  "red 
Label  5";  change  in  3. id  "tan  Label 
MXD"  to  "tan  Label  X".] 
[Delete  current  3.2  and  redesignate 
current  3.3  as  new  3.2.] 

3.2  Trajdng  and  Labeling 

***** 

[Revise  new  3.2a(l)  to  read  as  follows:] 
(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  mail  (see  M031  for  overseas 
military  mail). 


[Revise  4.0  by  moving  standards  for 
irregular  parcels  to  new  5.0:  redesignate 
current  5.0  as  new  6.0:  revise  current  4.0 
to  read  as  follows:] 

4.0  PREPARATION— FLAT-SIZE 
PIECES 

4.1  Required  Packaging 

Except  as  provided  in  4.3,  packaging 
is  required  before  sacking.  A  package 
must  be  prepared  when  the  quantity  of 
addressed  pieces  for  a  required  presort 
level  reaches  the  required  minimum 
package  size  in  4.2.  Smaller  volumes  are 
not  permitted  except  for  mixed  ADC 
packages. 

4.2  Packaging  and  Labeling 

Preparation  sequence,  package  size, 
and  labeling: 

a.  5-digit  (required);  17-piece 
minimum,  optional  10-to  16-piece 
minimum  (one  consistent  minimum 
required  for  a  mailing  job);  red  Label  5 
or  optional  endorsement  line  (OEL). 

b.  3-digit  (required);  10-piece 
minimum:  green  Label  3  or  OEL. 

c.  ADC  (required);  10-piece  minimum; 
pink  Label  A  or  OEL. 

d.  Mixed  ADC  (required):  no 
minimum:  tan  Label  X  or  OEL. 

4.3  Loose  Packing 

District  managers  may  authorize  loose 
packing  of  unpackaged  pieces  to  fill 
Number  3  sacks  if  no  pieces  in  a  sack 
would  be  more  finely  sorted  if 
packaged.  Pieces  must  be  faced  and 
packed  to  remain  oriented  in  transit. 
The  total  weight  of  sacks  containing 
such  pieces  may  not  exceed  70  pounds. 
Requests  for  loose  packing  must  be 
made  in  advance  tbrough  the  post  office 
of  mailing. 

4.4  Required  Sacking 

Except  as  provided  in  4.5,  a  sack,  or 
a  letter  tray  under  M033,  must  be 
prepared  when  the  quantity  of  mail  for 
a  required  presort  destination  reaches 
either  125  pieces  or  15  pounds  of 
pieces,  whichever  occurs  first,  subject  to 
these  conditions: 

a.  For  identical-weight  pieces,  mailers 
must  apply  these  methods: 

(1)  Pieces  weighing  1.92  ounces  (0.12 
pound)  or  less  must  be  prepared  using 
the  125-piece  minimum. 

(2)  Pieces  weighing  more  than  1.92 
ounces  must  be  prepared  using  the  15- 
pound  minimum. 

b.  For  nonidentical-weight  pieces, 
mailers  must  apply  either  one  of  these 
methods; 

(1)  The  minimum  that  applies  to  the 
average  piece  weight  for  the  entire 
mailing  is  used.  The  net  weight  of  the 
mailing  is  divided  by  the  number  of 
pieces,  and  the  resulting  average  single- 
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piece  weight  is  used  to  determine 
whether  the  125-piece  or  IS-pound 
minimum  applies. 

(2)  The  actual  piece  ciiunt  or  mdil 
weight  for  each  sack  is  used,  if 
documentation  can  be  provided  with 
the  mailing  that  shows  for  each  sack  the 
number  of  pieces  and  the  total  weight 

c.  The  accompanymg  postage 
statement  must  indicate  whether  the 
125-piece  minimum,  the  15-pound 
minimum,  or  both  minimums  are 
applied 

4.5  Drop  Shipment 

.■\  mader  using  Priority  Mail  or 
Express  Mail  to  drop  ship  Standard  Mail 
flat-size  pieces  may  prepare  sacks 
containing  fewer  than  125  pieces  or  less 
than  15  pounds  of  mail 

4.6  Sacking  and  Labeling 

Preparation  sequence,  sack  size,  and 
labeling: 

a.  5-digit  (required);  125-piece  or  15- 
pound  minimum:  labeling: 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
(]ode  on  mail  (see  M0:<1  for  overseas 
militarv  mail). 

(2)  Line  2:  -STD  FLTS  5D  NON  BC." 

b.  3-digit  (required);  125-piece  or  15- 
pound  minimum;  labeling; 

(1)  Line  1:  L002.  Clolumn  A. 

(2)  Line  2:   'STD  FLT.S  3D  NON  BC." 

c.  Origin  .)-digit[s)  (required)  and 
entry  3-digit(s)  (optional);  one-p.ickage 
minimum  (for  origin  or  entry):  labeling; 

(1)  Line  1;  L()02.  Column  A. 

(2)  Lme  2;   'STD  FLTS  .?D  NON  BC." 

d.  ADC  (required);  125-piece  or  15- 
pound  minimum;  labeling: 

(1)  Line  1:  L004, 

(21  Line  2:  '-STD  FLTS  ADC  NON 

Bc:  ■• 

e.  Mi.xeti  .\D(!  i  r'n.|uirt'(i);  iin 
minimum;  labeling: 

(1)  Line  1;  'NIXD    followed  by  city, 
state,  and  ZIP  Code  of  ADC  serving  3- 
digit  ZIP  C^ode  prefi.x  of  entn'  post  office 
ds  shown  in  L0()4;  if  placed  on  di\  ASF 
or  BMC  pallet  under  option  in 
M045.3.2.  L802. 

(2)  Lme  2;  -'STD  FLTS  VON  BC 
WKG." 

[Redesignate  current  5.0  as  new  6.0  and 
add  new  5.0  to  read  as  follows:} 

5.0  PREPAR.\TION— IRREGUL.\R 
PARCELS 

5.1  Required  Packaging 

Except  as  provided  in  5..i  and  5.5. 
packaging  is  required  before  sacking.  .A 
package  must  be  prepared  when  the 
quantity  of  addressed  irregular  parcels 
for  a  required  presort  level  reaches  the 
required  minimum  package  size 
Smaller  volumes  are  not  permitted 
except  for  mixed  ADC  packages  and 
packages  prepared  under  5.4. 


5.2  Packaging  and  Labeling 

Preparation  sequence,  package  size, 
and  labeling: 

a   5-digit  (required):  10-piece 
minimum;  red  Label  5  or  optional 
endorsement  line  (OEL). 

b.  :Vdigit  (required):  10-piece 
minimum;  green  L.ibel  A  or  OEL. 

(    .\DC  (required);  lO-piece  minimum; 
pink  Label  A  or  OEL. 

d.  Mixed  AD("  (required):  no 
minimum:  tan  Label  X  or  OEL. 

5.3  Packaging  Excep'ions 

Packaging  is  not  required  for  irregular 
parcels  under  any  of  these  conditions; 

<i  The  parcels  are  '  -  inch  thick  or 
greater  ami  [ilaced  in  a  sack  to  the  same 
destination  to  which  they  would 
otherwise  be  packaged  [e.g..  in  a  3-digit 
sack  r.ither  than  <i  .3-digit  package). 

b.  The  parcels  are  so  large  that  10  or 
fewer  fill  a  sack. 

c.  The  parcels  are  in  a  5-digit  scheme 
or  5-digit  sack  containing  both 
machinable  ,ind  irregular  parcels.  Sar;ks 
containing  both  machinable  and 
irregular  parcels  in<i\'  not  be  prepared  to 
other  presort  levels. 

5.4  Commingling  Irregular  Parcel 
Mailings 

Business  Mailer  Support  (BMS)  (see 
(;()4.i  for  culdress)  mav  authorize  the 
commingling  of  several  [lermit  imprint 
mailings  of  irregular  parcels  to  achieve 
a  finer  presurt  it  tlu'  pavment  of  proper 
postage  (  an  h.'  ilo(  umeiited.  BMS  may 
waive  minimum  quantitv  standards  ior 
preparation  of  5-digit  .md  3-digit  presort 
destination  packages  if  doing  so  results 
m  a  finer  prepar.ition  ot  .it  least  50%  of 
the  mail 

5.5  Loose  Packing 

District  managers  ina\  authorize  loose 
packing  of  unpackaged  irregular  parcels 
to  fill  Number  3  sacks  if  no  parcels  in 
a  satk  would  be  more  finely  sorted  if 
packaged.  ParceN  must  lie  faced  and 
packed  to  remain  oriented  in  transit. 
The  total  weight  of  sacks  containing 
such  parcels  mav  not  e\i  t-ed  70  pounds. 
Recpiests  for  loose  packing  must  be 
made  in  ,id\  .uue  through  the  post  office 
of  mailing, 

5.6  Required  Sacking 

Except  as  provided  in  5.7.  a  sack  must 
be  prepared  when  the  quantity  of  mail 
for  a  required  presort  destination 
reaches  either  125  pieces  or  15  pounds 
of  pieces,  whichever  occurs  first,  subject 
to  these  conditions: 

a.  For  identical-weight  pieces,  mailers 
must  apply  these  methods; 

(1)  Pieces  weighing  1.92  ounces  (0.12 
pound)  or  less  must  be  prepared  using 
the  125-piece  minimum. 


(2)  Pieces  weighing  more  than  1.92 
ounces  must  be  prepared  using  the  15- 
pound  minimum. 

b.  For  nonidentical-weight  pieces, 
mailers  must  apply  either  one  of  these 
methods: 

(1)  The  minimum  that  applies  to  the 
average  piece  weight  for  the  entire 
mailing  is  used.  The  net  weight  of  the 
mailing  is  divided  by  the  number  of 
pieces,  and  the  resulting  average  single- 
piece  weight  is  used  to  determine 
whether  the  125-piece  or  15-pound 
minimum  applies. 

(2)  The  actual  piece  count  or  mail 
weight  for  each  sack  is  used,  if 
documentation  can  be  provided  with 
the  mailing  that  shows  for  each  sack  the 
number  of  pieces  and  the  total  weight. 

c.  The  accompanying  postage 
statement  must  indicate  whether  the 
125-piece  minimum,  the  15-pound 
minimum,  or  both  minimums  are 
applied. 

5.7  Drop  Shipment 

A  mailer  using  Priority  Mail  or 
Express  Mail  to  drop  ship  Standard  Mail 
irregular  parcels  may  prepare  sacks 
c;(mtaining  fewer  than  125  pieces  or  less 
than  15  pounds  of  mail. 

5.8  Sacking  and  Labeling 

Preparation  sequence,  sack  size,  and 
labeling: 

a.  5-digit  scheme  (optional),  as 
applicable: 

(1)  Irregular  parcels:  125-piece  or  15- 
pound  minimum:  labeling  for  Line  1. 
LBOfr  for  Line  2.  -STD  IRREG  5D 
SC;HEME"  or  -STD  IRREG  5D  SCH." 

(2)  Commingled  machinable  and 
irregular  parcels;  no  minimum;  labeling 
for  Line  1.  L606:  for  Line  2.  "STD 
MACH-IRREG5DSCH." 

b.  5-digit  (required),  as  applicable: 

(1)  Irregular  parcels:  125-piece  or  15- 
pound  minimum:  labeling  for  Line  1, 
city,  state,  and  5-digit  ZIP  Code  on  mail 
(see  M031  for  overseas  military  mail): 
for  Line  2,    STD  IRREG  5D."  ' 

(2)  Commingled  machinable  and 
irregular  parcels;  10-pound  minimum: 
labeling  for  Line  1.  city,  state,  and  5- 
digit  ZIP  Code  on  mail  (see  M031  for 
overseas  military  mail):  for  Line  2.  "STD 
MACH-IPREG  5D." 

c.  3-digit  (required);  125-piece  or  15- 
pound  minimum:  labeling: 

(1)  Line  1:  L002.  Column  A. 

(2)  Line  2:  "STD  IRREG  3D." 

d.  Origin  3-digit(s)  (required)  and 
entry  3-digit(s)  (optional);  one-package 
minimum  (for  origin  or  entry);  labeling: 

(1)  Line  1:  L002,  Column  A. 

(2)  Line  2;  "STD  IRREG  3D." 

e.  ADC  (required);  125-piece  or  15- 
pound  minimum;  labeling: 

(1)  Line  1:  L603. 
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(2)  Line  2:  "STD  IRREG  ADC." 
f.  Mixed  ADC  (required);  no 
minimum;  labeling: 

(1)  Line  1:  "MXD"  followed  by  city, 
state,  and  ZIP  Code  of  ADC  serving  3- 
digit  ZIP  Code  prefix  of  entry  post  office 
as  shown  in  L604. 

(2)  Line  2:  "STD  IRREG  WKG." 

6.0  PREPARATION— MACHINABLE 
PARCELS 

6.1  5-Digit  Sacks 

IChange  at  end  of  first  sentence  in  6.1 
"under  4.0"  to  "under  5.O.") 

***** 

[Revise  heading  of  redesignated  6.2  to 
read  as  follows:] 

6.2  Sacking  and  Labeling 


M620    Enhanced  Carrier  Route 
Standard  Mail 


3.0  PREPARATION— LETTER-SIZE 
PIECES 

3.1  Required  Tray  Preparation 

Preparation  sequence,  tray  size,  and 
labeling 

***** 

(Revise  3.1a(l)  to  read  as  follows:] 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  mail  (see  M031  for  overseas 
military  mail). 

***** 

[Revise  3.1b(l)  to  read  as  follows:] 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  mail  (see  M031  for  overseas 
military  mail). 

***** 

[Revise  3.1c(l)  to  read  as  follows:] 

(1)  Line  1:  city,  state,  and  3-digit  ZIP 
Code  prefix  shown  in  L002,  Column  A, 
that  corresponds  to  3-digit  ZIP  Code 
prefix  on  mail. 
***** 

[Revise  heading  of  3.2  to  read  as 
follows:] 

3.2  Alternative  Line  2  Information 

[Revise  3.2  to  read  as  follows:] 

For  trays  containing  nonbarcoded  or 
nonmachinable  letter-size  pieces,  these 
Line  2  label  designations  are  used  in 
place  of  "BC": 

a.  Trays  containing  nonbarcoded 
machinable  pieces:  "MACH." 

b.  Trays  containing  noiunachinable 
pieces:  "MAN." 

c.  Trays  containing  simplified  address 
pieces:  "MAN." 

[Delete  current  3.3  and  3.4.) 

4.0    PREPARATION— FLATS 


4.2     Sack  Preparation 

[Revise  introductory  text  to  read  as 
follows:] 

Preparation  sequence,  sack  size,  and 
labeling: 

***** 

[Revise  4.2a(l)  to  read  as  follows:] 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  mail  (see  M031  for  overseas 
military'  mail). 

*****  ' 

[Revise  4.2c(l)  to  read  as  follows:] 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  mail  (see  M031  for  overseas 
military  mail). 

***** 

5.0    PREPARATION— IRREGULAR 
PARCELS 


5.2    Sack  Preparation 

[Revise  introductory  text  to  read  as 
follows:] 

Preparation  sequence,  sack  size,  and 
labeling: 

***** 

[Revise  5.2a(l)  to  read  as  follows:] 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  mail  (see  M031  for  overseas 
military  mail). 

***** 

[Revise  5.2b(l)  to  read  as  follows:] 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  mail  (see  M031  for  overseas 
militarv  mail). 


M700    Package  Services 
M710    Parcel  Post 

***** 

2.0     DSCF  RATE 


[Revise  heading  of  2.2  to  read  as       — 
follows:] 

2.2     Sacking  and  Labeling 

***** 

[Revise  2. 2d  to  read  as  follows:] 

d.  5-digit  sack  labeling:  Line  1,  use 
city,  state,  and  5-digit  ZIP  Code  on  mail 
(see  M031  for  overseas  militarv  mail); 
for  Line  2,  "PSVC  PARCELS  50." 


3.0    DDURATE 

The  requirements  for  the  DDU  rate  are 
as  follows: 


[Revise  3.0e  to  read  as  follows:] 
e.  Sacked  mail  must  be  labeled  as 

follows: 
(1)  5-digit  scheme:  Line  1,  L606;  Line 

2,  "PSVC  PARCELS  5D  SCH." 


(2)  5-digit:  Line  1,  city,  state,  and  5- 
digit  ZIP  Code  on  mail  (see  M031  for 
overseas  militarj'  mail);  Line  2,  "PSVC 
PARCELS  5D." 


M720    Bound  Printed  Matter 

***** 

M722    Presorted  Bound  Printed  Matter 

***** 

[Revise  heading  of  2.0  to  read  as 
follows:] 

2.0  PREPARATION— FLATS 

2.1  Required  Packaging 

[Add  sentence  to  beginning  of  2.1  to 
read  as  follows:] 

Packaging  is  required  before 
sacking.*   *   * 

***** 

[Revise  heading  of  2.2  to  read  as 
follows:] 

2.2  Packaging  and  Labeling 

[Revise  2.2  to  read  as  follows:] 
Preparation  sequence  and  labeling: 

a.  5-digit  (required);  red  Label  5  or 
optional  endorsement  line  (OEL). 

b.  3-digit  (required);  green  Label  3  or 
OEL. 

c.  ADC  (required);  pink  Label  A  or 
OEL. 

d.  Mixed  ADC  (required);  tan  Label  X 
or  OEL. 
***** 

(Revise  heading  of  2.4  to  read  as 
follows:) 

2.4    Sacking  and  Labeling 

[Revise  2.4  to  read  as  follows:] 
Preparation  sequence  and  labeling: 

a.  5-digit  (required);  labeling: 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  mail  (see  M031  for  overseas 
militarv  mail). 

(2)  Line  2:  "PSVC  FLTS  5D  NON  BC." 

b.  3-digit  (required);  labeling: 

(1)  Line  1:  L002.  Column  A. 

(2)  Line  2:  "PSVC  FLTS  3D  NO.N  BC.' 

c.  SCF  (optional);  labeling: 
(l)Line  1:  L005. 

(2)  Line  2:  "PSVC  FLTS  SCF  NON 
BC.  " 

d.  ADC  (required);  labeling: 
(l)Line  1:  L004. 

(2)  Line  2:  "PSVC  FLTS  ADC  NON 
BC." 

e.  Mixed  ADC  (required);  labeling: 

(1)  Line  1:  "MXD"  followed  by  city, 
state,  and  ZIP  Code  of  ADC  serving  3- 
digit  ZIP  Code  prefix  of  entry  post 
office,  as  shown  in  L004. 

(2)  Line  2:  "PSVC  FLTS  NON  BC  - 
WKG." 

[Delete  current  2. 5.] 

[Revise  heading  of  3.0  to  read  as 

follows:] 
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3.0  PREPARATION— IRREGULAR 
PARCELS  WEIGHING  LESS  THAN  U) 
POUNDS 

3.1  Required  Packaging 

[Revise  first  sentence  of  3.1  to  read  as 
follows:] 

Packaging  is  required  before  sacking, 
e.xcept  for  pieces  placed  in  5-digit 
scheme  and  5-digit  sacks  when  such 
pieces  are  enclosed  in  an  envelope,  full- 
length  sleeve,  full-length  wrapper,  or 
polvbag  and  the  minimum  package  size 
is  met.*    *    * 

***** 

(Revise  heading  of  3.2  to  read  as 
follows:] 

3.2  Packaging  and  Labeling 

[Revise  3.2  to  read  as  follows:) 

Preparation  sequence  and  labeling: 

a.  5-digit  (required):  red  Label  5  or 
optional  endorsement  line  (OEL) 

b.  3-digit  (required);  green  Label  3  or 
OEL. 

c.  ADC  (required);  pink  Label  .\  or 
OEL. 

d.  Mixed  .\DC  (required),  tan  Label  X 
or  OEL. 

3.3  Required  Sacking 

[Revise  3.3  bv  adding  current  3.6  before 
last  sentence  of  introducton,-  text  to  read 
as  follows:] 

*    *    *  Sacking  is  not  required  for  5- 
digit  packages  when  prepared  f(jr  and 
entered  at  DDL'  rates.  Such  packages 
mav  be  bedloaded  and  mav  weigh  up  to 
40  pf)unds.*    *    * 
«         *         *         *         * 

[Revise  heading  of  3  4  to  read  as 

follows:] 

3.4  Sacking  and  Labeling 

[Revise  3.4  to  read  a>  follows:] 

Preparation  sequence  and  labehng: 

a.  5-digit  scheme  (optional):  labeling; 

(1)  Line  1:  L606 

(2)  Line  2:     PSVC  IRREG  5D 
SCHEME"  or  'PSVC  IRREG  5D  SCH   • 

b.  5-digit  (required);  labeling: 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  mail  (see  M031  for  overseas 
militarv  mail). 

(2)  Line  2:  -PSVC  IRREG  5D- 

c.  3-digit  (required);  labeling: 

(1)  Line  1:  Ld02.  Column  .\ 

(2)  Line  2:   'PSVC  IRREG  3D  ' 

d.  SCF  (optional);  labeling: 

(1)  Line  1:  LOOS. 

(2)  Line  2:   -PSVC  IRREG  .SCF." 

e.  ADC  (required);  labeling: 

(1)  Lme  1:  L004. 

(2)  Line  2:  -PSVC  IRREG  ADC  " 

f.  Mixed  ADC  (required);  labeling: 
(1)  Line  1:  'VIXD"  followed  by  city, 

state,  and  ZIP  Code  of  ADC  serving  3- 
digit  ZIP  Code  prefix  of  entry  post 
office,  as  shown  in  L004. 


(2)  Line  2;  "PSVC  IRREG  WKG." 
[Delete  current  3.5  and  3.6.) 
[Revise  heading  of  4.0  to  read  as 
follows:] 

4.0     PREP  AR.\TION— IRREGULAR 
PARCELS  WEIGHING  10  POUNDS  OR 
.MORE 


4.2  Required  Sacking 

(Revise  4.2  bv  adding  amended  4.5  to 
end  of  4.2  to  read  as  follows:] 

*    *    *  S.icking  is  not  required  for  5- 
digit  packages  when  prepared  for  and 
entered  at  DDU  rates.  Such  packages 
mav  be  bedloaded  and  mav  weigh  up  to 
40  pounds. 

(Revise  heading  of  4  3  to  read  as 
follows:! 

4.3  Sacking  and  Labeling 

[Revise  4.3  to  read  as  follows:] 

l're[)aratioii  se(}uen(.e  and  labeling: 
a   5-digit  scheme  (optional);  labeling; 
I  1)  Line  1:  LBOH. 
(2)  Line  2: -PSVC  IRREG  5D 

.SCHEME"  or  "PSVC  IRRECi  5D  SCH." 

b.  5-digit  (required);  labeling: 

(1)  Line  1:  citv,  state,  and  5-digit  ZIP 
Code  on  mail  (see  M031  for  overseas 
nulitar\  mail). 

(2)  Line2:"PSVClRREC;5D." 

c.  3-digit  (require<i):  labeling: 

(1)  Line  1:  L002.  Column  A. 

(2)  Line  2:  "PSVC  IRREG  3D." 

d.  SCF  (optional);  labeling; 

(1)  Line  1:  LOOS. 

(2)  Line  2:  "PSVC;  IRREG  SCF." 

e.  ADC  (required);  labeling; 

(1)  Liirte  1:  L004. 

(2)  Line  2;  "PSVC  IRREG  ADC." 

f  Mixed  .\DC  (leciuired);  labeling: 

(1)  Line  1:  MXH  '  followed  by  city, 
state,  and  ZIP  Code  of  ADC  serving  3- 
digit  ZIP  Code  prefix  of  entrv  post 
office,  as  shown  in  L()04 

(2)  Line  2:  "PSVt:  IRREG  WKG." 
[Delete  current  4.4  and  4.5] 
[Revise  heading  of  5.0  to  read  as 
follows:] 

5.0  PREPAR/\T10N— MACHINABLE 

PARCELS 

(Revise  heading  of  5  1  to  read  as 
follows:] 

5. 1  DBMC  Rates  Not  Claimed— 
Required  Sacking 

***** 

[Revise  heading  of  5.2  to  read  as 

fol|{)ws:j 

5.2  DBMC  Rates  Not  Claimed— 
Sacking  and  Labeling 

[Revise  5.2  by  combining  with  current 

5.3  to  read  as  follows;] 
Preparation  sequence  and  labeling: 


a.  5-digit  scheme  (optional):  labeling: 

(1)  Line  1;  L606. 

(2)  Line  2;  "PSVC  MACH  5D 
SCHEME"  or  "PSVC  MACH  5D  SCH." 

b.  5-digit  (required):  labeling: 

(1)  Line  1:  city,  state  and  5-digit  ZIP 
Code  on  mail  (see  M031  for  overseas 
militarv  mail). 

(2)  Line  2:  "PSVC  MACH  5D." 

c.  BMC  (required);  labeling; 

(1)  Line  1;  L601. 

(2)  Line  2:  "PSVC  MACH  BMC." 

d.  Mixed  BMC  (required):  labeling; 

(1)  Line  1;  "MXD"  followed  by  L601. 
Column  B,  information  for  BMC  serving 
3-digit  ZIP  Code  prefix  of  entry  post 
office. 

(2)  Line  2;  "PSVC  MACH  WKG." 

[Redesignate  current  5.4  and  5.5  as  new 

5.3  and  5.4.  respectively.) 

[Revise  heading  of  new  5.3  to  read  as 

follows:] 

5.3  DMBC  Rates — Required  Sacking 

***** 

[Revise  heading  of  new  5.4  to  read  as 

follows:] 

5.4  DBMC  Rates — Sacking  and 
Labeling 

jRevise  new  5.4  by  combining  with 
current  5.6  to  read  as  follows;] 

Preparation  sequence  and  labeling: 

a.  5-digit  scheme  (optional);  labeling: 

(1)  Line  1:  L606. 

(2)  Line  2:  "PSVC  MACH  5D 
SCHEME"  or  "PSVC  MACH  5D  SCH." 

b.  5-digit  (required):  labeling; 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  mail  (see  M031  for  overseas 
militarv  mail). 

(2)  Line  2:  "PSVC  MACH  5D." 

c.  ASF  (optional,  allowed  only  for 
mail  deposited  at  an  ASF  to  claim 
DBMC  rate);  labeling; 

(1)  Line  1;  L602.  DBMC  rate  eligibility 
determined  by  E7S2  and  Exhibit 
E751.1.3. 

(2)  Line  2:  'PSVC  MACH  ASF." 

d.  BMC  (required);  labeling; 

(1)  Line  1;  L60L  DBMC  rate  eligibility 
determined  by  E752  and  Exhibit 
E751.1.3. 

(2)  Line  2:  "PSVC  MACH  BMC." 

e.  Mixed  BMC  (required);  labeling: 

(1)  Line  1:  "MXD"  followed  by 
information  in  L601.  Column  B.  for 
BMC  serving  3-digit  ZIP  Code  prefix  of 
entrv  post  office. 

(2)  Line  2:  "PSVC  MACH  WKG." 

[Delete  current  5.6,] 

M723     Carrier  Route  Bound  Printed 

Matter 

***** 

[Revise  heading  of  2.0  to  read  as 

follows:) 

2.0     PREPARATION— FLATS 
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2.3    Sack  Preparation 

***** 

[Revise  2.3a  to  read  as  follows:] 

a.  Carrier  route:  required;  for  Line  1, 
use  city,  state,  and  5-digit  ZIP  Code  on 
mail  (see  M031  for  overseas  military 
mail). 
***■«* 

(Revise  heading  of  3.0  to  read  as 

follows:] 

3.0    PREPARATION— IRREGULAR 
PARCELS  WEIGHING  LESS  THAN  10 
POUNDS 


3.3    Sack  Preparation 

***** 

[Revise  3.3a  to  read  as  follows:] 

a.  Carrier  route:  required;  for  Line  1, 
use  city,  state,  and  5-digit  ZIP  Code  on 
mail  (see  M031  for  overseas  military 
mail). 
***** 

(Revise  heading  of  4.0  to  read  as 
follows:] 

4.0    PREPARATION— IRREGULAR 
PARCELS  WEIGHING  10  POUNDS  OR 
MORE 

***** 

[Revise  heading  of  5.0  to  read  as 

follows:] 

5.0     PREPARATION— MACHINABLE 
PARCELS 


M730    Media  Mail 


2.0  PREPARATION— FLATS 

[Revise  heading  of  2.1  to  read  as 
follows:] 

2.1  Required  Packaging 

[Revise  second  sentence  in  2.1  to  read 
as  follows:] 

*  *  *  Smaller  volumes  are  not 
permitted  except  for  mixed  ADC 
packages.* 


*    *   * 


[Revise  heading  of  2.2  to  read  as 
follows:] 

2.2     Packaging  and  Labeling 

[Revise  2.2  and  change  in  2.2a  "red 
Label  D"  to  "red  Label  5"  and  in  2. 2d 
"tan  Label  MXD"  to  "tan  Label  X"  to 
read  as  follows:] 

Preparation  sequence,  package  size, 
and  labeling: 

a.  5-digit  {optional,  but  required  for  5- 
digit  rate  eligibility);  10-piece 
minimum;  red  Label  5  or  optional 
endorsement  line  (OEL). 

b.  3-digit  (required);  10-piece 
minimum;  green  Label  3  or  OEL. 


c.  ADC  (required);  10-piece  minimum; 
pink  Label  A  or  OEL. 

d.  Mixed  ADC  (required);  no 
minimum;  tan  Label  X  or  OEL. 
(Revise  heading  of  2.3  to  read  as 
follows:] 

2.3  Required  Sacking 

***** 

[Revise  heading  of  2.4  to  read  as 
follows:] 

2.4  Sacking  and  Labeling 

(Revise  introductory'  text  of  2.4  to  read 
as  follows:] 

Preparation  sequence,  sack  size,  and 
labeling: 

***** 

[Revise  2.4a(l)  to  read  as  follows:] 

(1)  Line  1:  use  city,  state,  and  5-digit 
ZIP  Code  on  mail  (see  M031  for  overseas 
military'  mail). 


3.0     PREPARATION- 
PARCELS 


-IRREGULAR 


[Revise  heading  of  3.1  to  read  as 
follows:] 

3.1  Required  Packaging 

[Replace  first  sentence  of  3.1  with 
following  text  to  read  as  follows:] 

A  package  must  be  prepared  when  the 
quantity  of  addressed  pieces  for  a 
required  presort  level  reaches  a 
minimum  of  10  pieces.  Smaller  volumes 
are  not  permitted  except  for  mixed  ADC 
packages.  Packaging  is  not  required  for 
pieces  placed  in  5-digit  scheme  sacks 
and  5-digit  sacks  when  such  pieces  are 
enclosed  in  an  envelope,  full-length 
sleeve,  full-length  wrapper,  or  polybag 
and  the  minimum  package  volume  is 
met.*   *   * 
***** 

•[Revise  heading  of  3.2  to  read  as 
follows:] 

3.2  Packaging  and  Labeling 

[Revise  3.2  and  change  in  3.2a  "red 
Label  D"  to  "red  Label  5"  and  in  3. 2d 
"tan  Label  MXD"  to  "tan  Label  X"  to 
read  as  follows:] 

Preparation  sequence,  package  size, 
and  labeling: 

a.  5-digit  (optional,  but  required  for  5- 
digit  rate  eligibility);  10-piece 
minimum;  red  Label  5  or  optional 
endorsement  line  (OEL). 

b.  3-digit  (required);  10-piece 
minimum:  green  Label  3  or  OEL. 

c.  ADC  (required);  10-piece  minimum: 
pink  Label  A  or  OEL. 

d.  Mixed  ADC  (required);  no 
minimum;  tan  Label  X  or  OEL. 
[Revise  heading  of  3.3  to  read  as 
follows:] 


3.3  Required  Sacking 

***** 

[Revise  heading  of  3.4  to  read  as 
follows:] 

3.4  Sacking  and  Labeling 

[Revise  introductory  text  to  read  as 
follows:] 

Preparation  sequence  and  labeling: 

***** 

[Revise  3.4b(l)  to  read  as  follows:] 

(1)  Line  1:  use  city,  state,  and  5-digit 
ZIP  Code  on  mail  (see  M031  for  overseas 
militarv  mail). 


4.0  PREPAR.'\TION— MACHINABLE 
PARCELS 

[Revise  heading  of  4.1  to  read  as 
follows:] 

4.1  Required  Sacking 

***** 

[Revise  heading  of  4.2  to  read  as 
follows:] 

4.2  Sacking  and  Labeling 

[Revise  introductory  text  to  read  as 
follows:] 

Preparation  sequence  and  labeling: 

***** 

[Revise  4.2b(])  to  read  as  iollovvs:) 

(1)  Line  1:  use  city,  state,  and  5-digit 
ZIP  Code  on  mail  (see  .M031  for  ovcr^eHs 
militarv  mail). 


M740     Libran  Mail 


2.0  PREPARATIC3N— FI..-\TS 

[Re\ise  heading  of  2  1  to  read  as 
follows:] 

2.1  Required  Packaging 

[Revise  second  sentence  in  2.1  to  read 
as  follow.s:] 

*    *    *  Smaller  \t)lumes  are  not 
permitted  except  for  mixed  ADi, 
packages  *    *    * 
***** 

[Revise  heading  of  2.'      i  read  as 
follows:] 

2.2  Packaging  and  Labeling 

[Revise  2.2  and  chang    m  2.2a  'red 
Label  D"  to  "red  Label  5"  and  in  2. 2d 
"tan  Label  MXD"  to  "tan  Label  X  '  to 
read  as  follows:] 

Preparation  sequence,  package  size. 
and  labeling: 

a.  5-digit  (optional,  but  required  for  5- 
digit  rate  eligibility);  10-piece 
minimum:  red  Label  5  or  optional 
endorsement  line  (OEL). 

b,  3-digit  (required);  10-piece 
minimum;  green  Label  3  or  OEL, 
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c.  ADC  (required):  10-piece  minimum; 
pink  Label  A  or  OEL 

d.  Mixed  ADC  (required);  no 
minimum;  tan  Label  X  or  OEL. 
[Revise  heading  of  2.3  to  read  as 
follows:! 

2.3  Required  Sacking 

»         •         •         *         • 
[Revise  heading  of  2.4  to  read  as 
follows:] 

2.4  Sacking  and  Labeling 

[Revise  introduc:tor\-  text  to  read  as 
follows:] 

Preparation  sequence,  sack  size,  and 
labeling: 

***** 

[Revise  2. 4a(l)  to  read  as  follows:] 

(1)  Line  1:  use  city,  state,  and  5-digit 
ZIP  Code  on  mad  (see  M031  for  overseas 
militarv  mail). 


3.0  PREPAR.-\TIC)\— IRREGULAR 
PARCELS 

[Revise  heading  of  3,1  to  read  as 
follows:] 

3.1  Required  Packaging 

[Replace  first  sentence  of  3,1  with 
following  text  to  read  as  follows:] 

A  package  must  be  prepared  when  the 
quantity  of  addressed  pieces  for  a 
required  presort  level  reaches  a 
minimum  of  10  pieces.  Smaller  volumes 
are  not  permitted  e.xcept  for  mixed  ADti 
packages.  Packaging  is  not  required  for 
pieces  placed  in  5-digit  scheme  sacks 
and  5-digit  sacks  when  such  pieces  are 
enclosed  in  an  envelope,  full-length 
sleeve,  full-length  wrapper,  or  polybag 
and  the  minimum  package  volume  is 
met.'    *    • 
***** 

[Revise  heading  of  3.2  to  read  as 
follows:] 

3.2  Packaging  and  Labeling 

[Revise  3.2  and  change  in  .i.2d  "rpii 
Label  D"  to  "red  Label  5"  and  in  3  2(i 
tan  Label  MXD"  to    tan  Label  X"  to 
read  as  follows:] 

Preparation  sequenc:e.  package  size, 
and  labeling: 

a.  5-digit  (optional,  but  required  for  5- 
digit  rate  eligibility):  lO-piece 
minimum;  red  Label  5  or  optional 
endorsement  line  (OEL). 

b.  3-digit  (required);  10-piece 
minimum;  green  Label  3  or  OEL 

c.  ADC  (required);  10-piece  minimum, 
pink  Label  A  or  OEL 

d.  MLxed  ADC  (required);  no 
minimum;  tan  Label  X  or  OEL. 

[Revise  heading  of  3.3  to  read  as 
follows:] 


3.3  Required  Sacking 

***** 

(Revise  heading  of  3.4  to  read  as 

ftjllows:] 

3.4  Sacking  and  Labeling 

[Revise  introductory  text  to  read  as 
follows:] 

Preparation  sequence  and  labeling; 

***** 

[Revise  3  4b(l)  to  read  as  follows:] 

(1)  Line  1:  use  city,  state,  and  5-digit 
ZIP  Code  on  mail  (see  M031  for  overseas 
militarv  mail) 


4.0  PREPARATION— MACHINABLE 
PARCELS 

[Revise  heading  (d  4.1  to  read  as 
follows:] 

4.1  Required  Sacking 

***** 

[Revise  heading  of  4  2  to  read  as 
follows:] 

4.2  Sacking  and  Labeling 

(Revise  introductory  text  to  read  as 
follows:] 

Preparation  setjuence  and  labeling: 

***** 

[Revise  4.2b{  1 )  io  read  as  follows;] 

(1)  Line  1:  use  citv,  state,  and  5-digit 
ZIP  (iode  on  mail  (see  M031  for  overseas 

militarv  iiiail). 

*  *  •  *  « 

XWnt)     All  Automatinn  Mail 
MtiJU     Flat-Sizt'  Mail 


2()     FlKST-Cl.ASS  MAIL— REQUIRED 
PACKACE-BASED  PREPARATION 

[Revise  hcidiiiv;  i)t  2  1  tn  read  as 
follows:] 

2.1  Packaging  and  Labeling 

|(  :hani;»'  in  2  1a  "red  Label  I)"  to   Ted 
Label  .')■'.  I  tiaime  in  2. id  "t<in  Label 
MXD'  to    tan  Label  X",] 
(Revise  heading  nl  2.2  to  rf!ad  as 
fiillow^:] 

2.2  Traying  and  Labeling 

[Revise  2  2a(  1 )  to  lead  as  follows:] 

(1)  Line  1    (  itv.  state,  and  5-digit  ZIP 
Code  on  mail  (se*-  M032  for  overseas 
military  mail] 
*     •    *         *         *         * 

4  ()     PERIODICALS 

(Revi>e  headiiit;  ot  4.1  to  read  as 

follows:] 


4.1  Packaging  and  Labeling 

[Change  in  4.1b  "red  Label  D"  to  "red 
Label  5";  change  in  4.1e  "tan  Label 
MXD"  to  "tan  Label  X".] 
(Revise  heading  of  4.2  to  read  as 
follows:] 

4.2  Sacking  and  Labeling 

***** 

(Revise  4.2b(l)  to  read  as  follows:] 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  mail  (see  M032  for  overseas 
military  mail). 
***** 

5.0  STANDARD  MAIL 

(Revise  heading  of  5.1  to  read  as 
follows:] 

5.1  Packaging  and  Labeling 

[Change  in  5.1b(l)  and  5.1b(2)  "red 
Label  D"  to  "red  Label  5";  change  in 
5.1e  "tan  Label  MXD"  to  "tan  Label  X". 

***** 

[Revise  heading  of  5.3  to  read  as 
follows:] 

5.3  Sacking  and  Labeling 

***** 

]Revise  5.3b(l)  to  read  as  follows;] 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  mail  (see  M032  for  overseas 
militarv  mail). 


6.0  BOUND  PRINTED  MATTER 

(Revise  heading  of  6.1  to  read  as 
follows:] 

6.1  Packaging  and  Labeling 

[Change  in  6.1b  "red  Label  D"  to  "red 
Label  5";  change  in  6.1e  "tan  Label 
MXD"  to  "tan  Label  X".] 
]Revise  heading  of  6.2  to  read  as 

follows:] 

6.2  Sacking  and  Labeling 

***** 

[Revise  6.2b(l)  to  read  as  follows:] 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
(^ode  on  mail  (see  M032  for  overseas 
militarv  mail). 


MyOO    Advanced  Preparation  Options 

tnr  Flats 

M91U    Co-  Traving  and  Co-Sacking 
Packages  of  Automation  and  Presorted 

Mailings 


4.0  BOUND  PRINTED  MATTER 

4.1  Basic  Standards 

[Change  in  first  sentence  of  4.1 
"Effective  September  1.  2003,  packages" 
to  "Packages".] 
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4.4    Sack  Preparation  and  Labeling 

***** 

(Revise  4.4a(l)  to  read  as  follows:] 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  destination  (see  M031  for  overseas 
military  mail). 


M950    Co-Packaging  Automation  Rate 
and  Presorted  Rate  Pieces 

1.0     FIRST-CLASS  MAIL 


1 .2    Package  Preparation 

[Change  in  1.2a  "red  Label  D"  to  "red 
Label  5";  change  in  1.2d  "tan  Label 
MXD"  to  "tan  Label  X".] 

***** 

2.0    PERIODICALS 

***** 

2.2    Package  Preparation 

[Change  in  2.2c  "red  Label  D"  to  "red 
Label  5";  change  in  2.2f  "tan  Label 
MXD"  to  "tan  Label  X".] 

***** 

3.0     STANDARD  MAIL 

***** 

3.2    Package  Preparation 

[Change  in  3.2b  all  instances  of  "red 
Label  D"  to  "red  Label  5";  change  in 
3.2e  "tan  Label  MXD"  to  "tan  Label  X".] 
***** 

4.0     BOUND  PRINTED  MATTER 

***** 

4.2    Package  Preparation 

[Change  in  4.2b  "red  Label  D"  to  "red 
Label  5";  change  in  4.2 e  "tan  Label 
MXD"  to  "tan  Label  X".] 

***** 

An  appropriate  emiendment  to  39  CFR 
1 11  to  reflect  these  changes  will  be 
published. 

Neva  R.  Watson, 

Attorney.  Legislative,  Office  of  Legal  Policy 
and  Ratemaking. 

[FR  Doc.  03-26299  Filed  10-16-03;  8:45  am] 

BILLING  CODE  7710-1 2-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA203-4209a;  FRL-7570-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Determinations  for  Five  Individual 
Sources 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Commonwealth  of  Pennsylvania's  State 
Implementation  Plan  (SIP).  The 
revisions  were  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  (PADEP)  to 
establish  and  require  reasonably 
available  control  technology  (RACT)  for 
five  major  sources  of  volatile  organic 
compounds  (VOC)  and  nitrogen  oxides 
(NOx)  located  in  Pennsylvania.  EPA  is 
approving  these  revisions  to  establish 
RACT  requirements  in  the  SIP  in 
accordance  with  the  Clean  Air  Act 
(CAA). 

,  DATES:  This  rule  is  effective  on 
December  16,  2003,  without  further 
notice,  unless  EPA  receives  adverse 
written  comment  by  November  17, 
2003.  If  EPA  receives  such  comments,  it 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Makeba  Morris, 
Chief,  Air  Quality  Planning  Branch. 
Mailcode  3AP21,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Electronic  comments  should  be 
sent  either  to  morris.makeba@epa.gov  or 
to  http://www.regulations.gov,  which  is 
an  alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 


instructions  described  in  Part  IV  of  the 
SUPPLEMENTARY  INFORMATION  section. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division. 
U.S.  Environmental  Protection  Agency, 
Region  III.  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103:  and 
the  Pennsylvania  Department  of 
Environmental  Resources.  Bureau  of  Air 
Quality  Control,  P.O.  Box  8468.  400 
Market  Street,  Harrisburg.  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto  at  (215)  814-2182,  or  via  e-mail 
at  quinto.rose@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Pursuant  to  sections  182(b)(2)  and 
182(f)  of  the  CAA,  the  Commonwealth 
of  Pennsylvania  (the  Commonwealth  or 
Pennsylvania)  is  required  to  establish 
and  implement  RACT  for  all  major  VOC 
and  NOx  sources.  The  major  source  size 
is  determined  by  its  location,  the 
classification  of  that  area,  and  whether 
it  is  located  in  the  ozone  transport 
region  (OTR).  Under  section  184  of  the 
CAA,  RACT,  as  specified  in  sections 
182(b)(2)  and  182(f)  applies  throughout 
the  OTR.  The  entire  Commonwealth  is 
located  within  the  OTR.  Therefore, 
RACT  is  applicable  statewide  in 
Pennsylvania. 

II.  Summary  of  the  SIP  Revision 

On  February  4.  2003,  PADEP 
submitted  formal  revisions  to  its  SIP  to 
establish  and  impose  case-by-case  RACT 
for  several  major  sources  of  VOC  and 
NOx.  This  rulemaking  pertains  to  five  of 
those  sources.  The  other  sources  are 
subject  to  separate  rulemaking  actions. 
The  RACT  determinations  and 
requirements  in  this  SIP  revision  are 
included  in  operating  permits  (OP) 
issued  by  PADEP. 

The  following  table  identifies  the 
individual  operating  permit  that  EPA  is 
approving  for  each  source  located  in 
Pennsylvania. 


VOC  AND  NOx  RACT  DETERMINATIONS  FOR  INDIVIDUAL  SOURCES 


Source 


County 


Op  No. 


Source  type 


Major  source 
pollutant 


Keystone  Carbon  Company 

Mack  Trucks,  Inc 

Owens-Brockway  Glass  Container, 

Inc. 
Resllite  Sports  Products,  Inc 

Westfield  Tanning  Company 


Elk 

Northampton  .... 
Jefferson  

Norttiumbertand 

Tioga  


OP  24-016  ....  :  Powder  Metal  Parts  Manufacturing       VOC 
39-0004 i  Heavy  Duty  Trucks  Assembly  VOC  &  NOx 


OP  33-033  .. 
OP-49-0003 
OP-59-0008 


Glass  Melting 


NOv 


Wrestling  Mat  Manufacturing  Oper-    VOC 

ations. 
Leather  Manufacturing  I  VOC 
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A.  Keystone  Carbon  Company 

Keystone  Carbon  Company  operates  a 
powder  metal  parts  and  self-lube 
bearings  manufacturing  facility  located 
in  Elk  County.  Pennsylvania  and  is 
considered  a  major  source  of  VOC.  In 
this  instance,  RACY  has  been 
established  and  imposed  by  P.^DEP  in 
an  operating  permit.  On  February  4. 
2003.  PADEP  submitted  operating 
permit  No.  OP  24-016  to  EPA  as  a  SIP 
revision.  The  permit  lists  the  fnllowing 
sources  and  their  respective  control 
devices:  (1)  Powder  blending  process — 
methanol  condensation  system.  (2) 
sintering  ovens — pdot  light  (flare).  (3) 
primary  processing  (hot  forming) — 0.08 
pounds  methanol/ pound  hot  formed 
product,  (4)  heat  treating  (three 
tempering  furnaces) — thermal  oxidizers, 
(5)  heat  treating  (two  draw  furnaces)— 
electrostatic  precipitator,  (fi)  heat 
treating  (two  induction  hardening 
machines) — electrostatic  precipitator, 
and  (7)  miscellaneous  plant  heating 
units.  The  permit  cimtains  a 
requirement  for  the  facility  to 
implement  the  Fl.-\CT  plan  as  defined  in 
25  Pa.  Code  Chapter  129  section  129.91. 
The  permit  also  contains  a  requirement 
to  maintain  and  operate  facility 
degreasers  (sealing  and  parts  cleaning) 
in  accordance  with  25  Pa.  Code  Chapter 
129  section  129.63.  In  addition,  the 
permit  contains  the  primary  processing 
methanol  (MeOH)  emission  limit  of  0.08 
pounds  per  pound  of  hot  formed  part 
produced.  Records  shall  be  maintained 
for  the  methanol  usage  and  hot  formed 
parts  produced.  Records  shall  also  be 
maintained  in  accordance  with  25  Pa. 
Code  Chapter  129  section  129.95  and 
shall  be  made  available  to  PADEP  upon 
request. 

B  Mack  Trucks.  Inc. 

Mack  Trucks.  Inc..  Macungie 
Assembly  facility  is  located  in  Lower 
Macungie  Township.  Northampton 
Countv.  Pennsylvania  Heavy  dutv 
trucks  are  assembled  at  the  facility  and 
it  is  considered  a  major  source  of  VOC 
and  NOx  In  this  instance.  R.-\CrT  has 
been  established  and  imposed  by 
P,\DEP  in  an  operating  permit.  On 
February  4,  2003.  P.\DEP  submitted 
operating  permit  No  39-0004  to  EPA  as 
a  SIP  revision.  This  permit  requires 
Mack  Trucks.  Inc.  and  any  associated  air 
cleaning  devices  to  be  operated  and 
maintained  in  a  manner  consistent  with 
good  operating  and  maintenance 
practices.  The  permit  lists  the  following 
sources  that  are  regulated  under  the 
Commonwealth's  presumptive  RACT 
requirements:  (a)  Four  (4)  6-cylinder 
engines,  two  (2)  Cummin  series  NT-85- 
5-f2,  one  (1)  Caterpillar  series  3304  and 


one  (1)  Detroit  series  92  engine  which 
are  limited  to  an  annual  capacity  factor 
of  less  than  five  percent,  or  (b)  an 
emergency  standby  engine  operating 
less  than  500  hours  in  a  consecutive  12- 
month  period.  These  simrces  shall  be 
operated  and  maintained  in  accordance 
with  good  air  pollution  control 
practices  The  permit  contains  a  NOx 
RACT  emissicm  limit  of  441  gallons  fuel 
nil/hour/boiler  for  the  three  (3)  67.1 
MMBTU/hour  cleaner  Brooks  boilers. 
The  permit  also  contains  a  V^OC;  RACT 
emission  limit  for  c;lean-up  solvent 
usage,  91.0  tons  per  year,  for  the  entire 
facilitv.  All  c:leaning  operations  are 
required  to  store  new  and  used  cleaning 
solvents  in  closed  containers.  A  record 
of  the  quantity  and  identity  of  all  VOC 
solvents  used  in  clean-up  operations  for 
the  entire  facility  are  required  to  be 
recorded  on  an  annual  basis  These 
records  shall  be  submitted  to  PADEP,  in 
an  approved  format,  within  90  days 
after  tht-  end  of  the  vear 

The  VOC  RACT  for  the  facility  is 
regulated  bv  source  and  listed  below: 

1.  Small  Parts/Oven  (39-318-088) 

(a)  The  operation  of  this  source  is 
limited  to  12.500  trucks  per  year. 

(b)  The  maximum  VOC  emissions 
limit  from  this  source  is  175.0  pounds 
per  dav  and  21.9  tons  per  year  based  on 
t;oating  usage. 

(c)  The  ma.\imum  coating  usage  for 
this  M)urre  is  50  gallons  per  day  and 
12.500  gallons  pvr  year. 

(d)  The  limit  for  all  coatings  used  in 
this  source  shall  not  exceed  an  in-line 
average  of  3.5  pounds  per  gallon  minus 
water  for  aiiv  24-h()ur  period. 

(ej  The  facility  is  required  to  keep  on 
hand  chemical  composition  data  for  ail 
ciiatiiigs  used  by  this  source,  and  to 
rec  ord  (in  a  dailv  basis  all  c:oatings  and 
anv  VOC  solvent  or  thinner  usage.   * 
These  data  are  to  be  submitted  to 
PADEP  in  an  approved  format  on  a 
quarterlv  basis  within  30  days  after  the 
end  of  the  quarter. 

2.  Cab  Color  Sprav  Paint  Booth/ 
Undercoat  and  Oven  (39-318-090) 

(a)  The  operation  of  this  source  is 
limited  to  12.500  trucks  per  year. 

(b)  The  maximum  VOC  emissions 
limit  from  the  c.il)  operatittn  is  612.5 
pounds  per  clay  and  76. (i  tons  per  year 
based  on  coating  usage. 

((.)  The  maximum  coating  usage  for 
the  cab  color  operation  is  175  gallons 
per  day  and  43.750  gallons  per  year. 

(d)  The  limit  for  all  coatings  used  in 
this  source  shall  not  exceed  an  in-line 
average  of  3.5  pounds  per  gallon  minus 
water  for  any  24-hour  period. 

(e)  The  facilitv  is  recpiired  to  keep  on 
hand  chemical  composition  data  for  all 


coatings  used  by  the  cab  coating 
operation,  and  to  record  on  a  daily  basis 
all  coatings  and  any  VOC  solvent  or 
thinner  usage.  These  data  are  to  be 
submitted  to  PADEP  in  an  approved 
format  on  a  quarterly  basis  within  30 
days  after  the  end  of  the  quarter. 

(f)  The  facility  is  required  to  record 
the  quantity  and  identify  all  VOC 
solvents  used  for  clean  up  purposes  for 
the  entire  plant  facility  on  an  annual 
basis  and  submitted  to  PADEP  in  an 
approved  format  within  90  days  after 
the  end  of  the  year. 

(g)  The  m.aximum  VOC  emissions 
limit  from  the  undercoat  operation  is 
153.5  pounds  per  day  and  19.2  tons  per 
V3ar  based  on  coating  usage. 

(h)  The  maximum  coating  usage  for 
the  undercoat  operation  is  50  gallons 
per  day  and  12.500  gallons  per  year. 

(i)  The  limit  for  all  coatings  for  the 
undercoating  operation  is  3.07  pounds 
VOC  per  gallon. 

(j)  The  facility  is  required  to  keep  on 
hand  chemical  composition  data  for  all 
coatings  used  by  the  undercoat 
operation,  and  to  record  on  a  daily  basis 
all  coatings  and  any  VOC  solvent  or 
thinner  usage.  These  data  are  to  be 
submitted  to  PADEP  in  an  approved 
format  on  a  quarterly  basis  within  30 
davs  after  the  end  of  the  quarter. 

3.  Final  Touch-Up  Paint  Spray  Booth 
and  Oven  (39-318-091) 

(a)  The  operation  of  this  source  is 
limited  to  50  trucks  per  day,  250  trucks 
per  week  and  12.500  trucks  per  year. 

(b)  The  maximum  VOC  emissions 
limit  from  this  source  is  87.5  pounds 
per  dav  and  10.9  tons  per  year  based  on 
coating  usage. 

(c)  The  maximum  coating  usage  from 
this  source  is  25  gallons  per  day  and 
6,250  gallons  per  year. 

(d)  The  limit  for  all  coatings  used  in 
this  source  shall  not  exceed  an  in-line 
average  of  3.5  pounds  per  gallon  minus 
water  for  any  24-hour  period. 

(e)  The  facility  is  required  to  keep  on 
hand  chemical  composition  data  for  all 
coatings  used  by  this  source,  and  to 
record  on  a  daily  basis  all  coatings  and 
any  VOC  solvent  or  thinner  usage. 
These  data  are  to  be  submitted  to 
PADEP  in  an  approved  format  on  a 
quarterly  basis  within  30  days  after  the 
end  of  the  quarter. 

4.  "O"  Line  Chassis  Paint  Spray  Booth 
(39-318-092) 

(a)  The  operation  of  this  source  is 
limited  to  50  trucks  per  day.  250  trucks 
per  week  and  12,500  trucks  per  year. 

(b)  The  maximum  VOC  emissions 
limit  from  this  source  is  87.5  pounds 
per  dav  and  10.9  tons  per  year  based  on 
coating  usage. 
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(c)  The  maximum  coating  usage  for 
this  source  is  25  gallons  per  day  and 
6,250  gallons  per  year. 

(d)  The  limit  for  all  coatings  used  in 
an  in-line  average  for  this  source  is  3.5 
pounds  per  gallon  minus  water  for  any 
24-hour  period. 

(e)  The  facility  is  required  to  keep  on 
hand  chemical  composition  data  for  all 
coatings  used  by  this  source,  and  to 
record  on  a  daily  basis  all  coatings  and 
any  VOC  solvent  or  thinner  usage. 
These  data  are  to  be  submitted  to 
PADEP  in  an  approved  format  on  a 
quarterly  basis  within  30  days  after  the 
end  of  the  quarter. 

5.  "G"  Line  Chassis  Paint  Spray  Booth 
and  Oven  With  "H"  Chassis  (39-318- 
093  and  39-318-095) 

(a)  The  "G"  and  "H"  line  chassis 
paint  booths  and  ovens  are  limited  to  a 
total  of  12,500  trucks  per  year,  this  limit 
maybe  distributed  between  either 
chassis  line. 

(bj  The  maximum  VOC  emissions 
limit  from  this  source  and  the  "H"  line 
chassis  paint  spray  booths  and  ovens  are 
1 ,455.5  pounds  per  day  and  180.5  tons 
per  year  based  on  coating  usage.  These 
limits  can  be  distributed  between  either 
chassis  line. 

(c)  The  maximum  coating  usage  for 
these  sources,  are  413  gallons  per  day 
and  103,125  gallons  per  year.  These 
limits  can  be  distributed  between  either 
chassis  line. 

(d)  The  limit  coatings  used  in  these 
sources  shall  not  exceed  3.5  pounds  per 
gallon  minus  water  for  any  24-hoiu' 
period. 

(e)  The  facility  is  required  to  keep  on 
hand  chemical  composition  data  for  all 
coatings  used  by  these  sources,  and  to 
record  on  a  daily  basis  all  coatings  and 
any  VOC  solvent  or  thinner  usage. 
These  data  are  to  be  submitted  to 
PADEP,  in  an  approved  format,  on  a 
quarterly  basis  within  30  days  after  the 
end  of  the  quarter. 

6.  Multi-Tone  Paint  Spray  Booth  and 
Oven  (39-318-094) 

(a)  The  operation  of  this  source  is 
limited  tol2,500  trucks  per  year. 

(b)  The  maximum  VOC  emissions 
limit  from  this  source  is  133  pounds  per 
day  and  16.4  tons  per  year  based  on 
coating  usage. 

(c)  The  maximiun  coating  usage  from 
this  source  shall  not  exceed  38  gallons 
per  day  and  9.375  gallons  per  year. 

(d)  The  limit  coatings  used  in  this 
source  shall  not  exceed  an  in-line 
average  of  3.5  pounds  per  gallon  minus 
water  for  any  24-hoiu:  period. 

(e)  The  facility  is  required  to  keep  on 
hand  chemical  composition  data  for  all 
coatings  used  by  this  soiu°ce,  and  to 


record  on  a  daily  basis  all  coatings  and 
any  VOC  solvent  or  thinner  usage. 
These  data  are  to  be  submitted  to 
PADEP,  in  an  approved  format,  on  a 
quarterly  basis  within  30  days  after  the 
end  of  the  quarter. 

The  facility  shall  maintain  a  file 
containing  all  records  and  other  data 
that  are  required  to  be  collected, 
pursuant  to  25  Pa.  Code  Chapter  129 
section  129.95.  these  records  provide 
sufficient  data  and  calculations  to 
clearly  demonstrate  the  requirements  of 
25  Pa.  Code  Chapter  129  sections 
129.91-4  are  met.  The  file  shall  include, 
but  not  be  limited  to:  (1)  Quality  of  fuel 
used  on  a  daily  basis,  (2)  total  facility 
VOC  emission  calculated  on  a  monthly 
basis  (12-month  rolling  sum),  and  (3)  all 
air  pollution  control  systems 
performance  evaluations  and  records  of 
calibration  checks,  adjustments  and 
maintenance  performed  on  all 
equipment  which  is  subject  to  the 
operating  permit.  All  measurements, 
records  and  other  data  required  to  be 
maintained  by  the  facility  shall  be 
retained  for  at  least  two  years  following 
the  date  on  which  such  measurements, 
records  or  data  are  recorded.  If 
requested  by  PADEP,  the  facility  shall 
perform  a  stack  test  in  accordance  with 
the  provisions  of  25  Pa.  Code  Chapter 
139  within  the  time  specified  by 
PADEP. 

C.  Owens-Brockway  Glass  Container, 
Inc. 

Owens-Brockway  Glass  Container, 
Inc.  is  a  facility  located  in  Jefferson 
County,  Pennsylvania  that  processes 
glass  containers  and  is  considered  a 
major  source  of  NOx.  In  this  instance, 
RACT  has  been  established  and 
imposed  by  PADEP  in  an  operating 
permit.  On  February  4,  2003,  PADEP 
submitted  operating  permit  No.  OP  33- 
033  to  EPA  as  a  SIP  revision.  The  permit 
contains  NOx  emission  limits  for  "A" 
and  "B"  glass  melting  furnaces  of  5.5 
pounds  per  ton  per  furnace  of  glass 
melted  in  the  furnace.  "A"  and  "B" 
glass  melting  furnaces  shall  be  stack 
tested  for  NOx  emissions  on  an  annual 
schedule  (once  per  calendar  year), 
commencing  no  later  than  May  31, 
1995.  Stack  testing  shall  be  performed 
in  accordance  with  25  Pa.  Code  Chapter 
139  for  NOx  emissions  from  stationary 
sources.  If,  after  three  consecutive 
annual  tests,  emission  data  consistently 
shows  compliance  with  established 
RACT  emission  limits,  the  testing 
frequency  may  be  altered  as  determined 
by  PADEP.  At  least  30  days  prior  to 
stack  testing,  a  pretest  protocol  shall  be 
submitted  to  PADEP.  The  protocol  shall 
include  sampling  port  locations, 
specification  of  test  methods, 


procedures  and  equipment,  and 
additional  applicable  information 
regarding  planned  test  protocol.  In 
addition,  at  least  two  weeks  prior  to 
testing,  PADEP  shall  be  informed  of  the 
date  and  time  of  testing.  Within  60  days 
after  the  testing,  two  copies  of  the 
complete  test  reports,  including 
operational  parameters,  shall  he 
submitted  to  PADEP  for  approval. 

D.  Resilite  Sports  Products,  Inc. 

Resilite  Sports  Products,  Inc.  (Resilite) 
operates  a  spray  coating  system  for  the 
production  of  wrestling  mats.  The 
facility  in  Northumberland  Countv, 
Pennsylvania  is  considered  a  major 
source  of  VOC.  In  this  instance.  RACT 
has  been  established  and  imposed  by 
PADEP  in  an  operating  permit.  On 
Februarv'  4,  2003,  PADEP  submitted 
operating  permit  No.  OP-49-0003  to 
EPA  as  a  SIP  revision.  This  permit 
requires  Resilite  and  any  associated  air 
cleaning  devices  to  be  operated  and 
maintained  in  a  manner  consistent  with 
good  operating  and  maintenance 
practices.  The  permit  incorporates 
RACT  determinations  as  required  by  the 
provisions  of  Title  I  of  the  CAA  and  25 
Pa.  Code  Chapter  129  sections  129.91 
through  129.95  for  the  following 
wrestling  mat  manufacturing  operations: 
(a)  Adhesive  application  operations — 
one  (1)  spray  booth  and  one  (1)  spray 
station,  (b)  mat  finish  and  cure 
operations — four  (4)  spray  bays,  (c)  mat 
reconditioning  operations,  (d)  spray 
equipment  cleanup  operations,  (e)  air 
stripper — remediation  of  contaminated 
groundwater,  and  (f)  one  (1)  16,800.000 
BTU  per  hour  No.  2  fuel  oil-fired 
Continental  boiler. 

The  permit  contains  a  combined  VOC 
emissions  limit  for  all  operations 
existing  at  this  facility,  other  than  the 
air  stripper  and  the  boiler,  of  a  total  of 
1,575  tons  for  the  period  beginning 
upon  the  date  of  issuance  of  this  permit 
and  ending  three  years  from  said  date; 
a  total  of  725  tons  during  any 
consecutive  12-month  period  occurring 
within  the  previously  referenced  three 
year  period,  and  a  total  of  425  tons 
during  any  consecutive  12-month 
period  occurring  after  the  conclusion  of 
the  previously  referenced  three  year 
period.  The  permit  also  contains  the 
following  VOC  limits:  (a)  5.98  pounds 
per  gallon  of  adhesive  (minus  water),  as 
applied;  (b)  6.83  pounds  per  gallon  of 
organic  solvent -based  mat  coating 
material  (minus  water),  as  applied;  and 
(c)  1.0  pound  per  gallon  of  water-based 
mat  coating  material  (minus  water)  as 
applied.  In  addition,  no  equipment  shall 
be  cleaned  with  VOC-containing 
solvents  or  cleaning  materials  other  than 
spray  guns  and  spray  gun  components. 
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The  cleaning  of  all  spray  guns  and  spray 

gun  components  shall  consist  of  soaking 
these  items  in  closed  containers  of 
cleaning  solvents.  I'nder  no 
circumstance  shall  VOC  containing 
solvents  be  spraved  into  the 
atmosphere  .\11  containers  nt  VOC 
containing  adhesives.  mat  coating 
materials,  and  cleaning  solvents  shall  be 
kept  closed  except  when  transferring 
material  into  or  out  of  the  containers. 

The  permit  contains  potential  to  emit 
VOC  limits  of  three  (3)  pounds  per  hour. 
15  pounds  per  day  or  2.7  tons  per  vear. 
for  the  air  stripper,  and  the  Continental 
boiler.  .\  detailed  RACT  analvsis  which 
meets  the  criteria  specified  in  25  Pa. 
Code  Chapter  129  section  129.92.  must 
be  submitted  to  PADEP  for  each  source 
if  anv  of  these  Hmits  are  exceeded.  \n 
addition,  the  Continental  boiler  is  to  be 
fired  on  gas  (natural  or  LP)  or  No.  2  fuel 
oil.  to  which  there  had  been  no 
reclaimed,  waste  oil  or  other  wastf 
material  added.  The  facility  shall,  upon 
request  bv  PADEP.  provide  fuel 
analvses,  or  fuel  samples,  of  the  fuel 
used  in  the  boiler. 

Resilite  is  required  to  maintain  copies 
of  manufacturer's  formulation  or 
compositicm  data  sheets  for  all 
adhesives.  mat  coating  materials, 
cleaning  solvents,  and  other  VOC- 
containing  materials  used  within  the 
previous  two  vears  and  shall  make  this 
if  available  to  P.-\DEP.  These  data  sheets 
are  to  contain  all  of  the  informaticm 
needed  to  determine  compliance  with 
the  VOC  emission  limits.  Resilite  is  also 
required  to  maintain  a  mat 
reconditioning/cleanup  solvent  log  m 
which  the  following  data  are  recorded; 
(a)  Identification,  quantities  and  dates  of 
use  of  all  \'OC-containing  solvents  used 
for  mat  reconditioning;  lb) 
identification,  quantities  and  dates  of  all 
\'CX"-c(mtaining  solvents  used  for 
c  leanup  of  sprav  guns  and  spray  gun 
components;  (cj  identification, 
quantities  and  dates  of  all  VOC- 
containing  solvents  used  for  cleanup 
purposes  other  than  mat  reconditioning 
and  sprav  gun  cleanup;  and  (d) 
quantities  and  dates  of  shipment  for  all 
spent  mat  reconditioning  solvent  an(i 
cleanup  sf)lvent  shipped  offsite  for 
disposal  or  recycle.  This  information  is 
to  be  retained  for  at  least  two  years  and 
made  available  to  P.\DEP  upon  request. 

Resilite  shall  implement  the 
"Emplovee  Training  Program"  and 
"Leak  Detection  and  Maintenance 
Program"  for  all  new  and  existing 
Resilite  emplovees  involved  in  adhesive 
application,  mat  coating  material 
application,  mat  recemditioning  and 
sprav  equipment  cleanup  activities. 
This  training  will  also  address  the 
requirements  of  this  permit  as  well  as 


the  requirements  of  any  applicable  state 
and  federal  regulations. 

The  permit  contains  recordkeeping 
requirements  pursuant  to  25  Pa.  Code 
Chapter  129  section  129.95.  Resilite 
shall  keep  accurate,  comprehensive 
records  sufficient  to  demonstrate 
I  om[iliance  with  the  R,\(T 
requirements  sptn  ificd  in  this  permit 
and  shall,  at  a  minimum,  include  the 
following:  (a)  Identity  and  amount  of 
iMi  h  adhesive  used  per  month  as  well 
as  identifv  and  amount  of  anv  thinner 
added  to  the  adhesive,  (b)  the  mix  ratio 
(gallons  of  thinner  per  gallon  of 
adhesive)  for  each  batch  of  adhesive 
used  to  which  tli'-  thinner  was  added, 
(c)  identity  and  amount  of  mat  coating 
material  used  per  month  as  well  as  the 
identitv  and  amount  of  anv  thinner 
added  to  the  mat  i:oating  material,  (d) 
the  mix  ratio  (gallons  of  thinner  per 
gallon  of  coating  material)  for  each 
batch  of  coating  material  used  to  which 
the  thinner  was  added,  and  (e)  gallon.^ 
of  groundwater  processed  through  the 
air  stripper  per  vear  as  well  as  the  VOC 
concentration  in  the  influent  to  the  air 
stripper,  that  is  determined  at  least  once 
per  calendar  quarter. 

E.  Westfield  Tanning  Coinptmy 

VVestfield  Tanning  Company  is  a 
leather  manufacturing  facility  located  in 
Tioga  County,  Pennsvlvania  and  is 
considered  a  major  source  of  VOC.  In 
this  instance.  RACT  has  Iwen 
established  and  imposed  by  PADEP  in 
an  operati.ng  permit.  On  February  4, 
2003.  PADEP  submitted  operating 
permit  No.  OP-59-()()()H  to  EPA  as  a  SIP 
revisicui.  This  permit  requires  VVestfield 
Tanning  Company  ami  any  associated 
air  cleaning  devices  to  be  operated  and 
maintained  in  a  manner  consistent  with 
good  operating  and  iiiaintenaiu c 
prac;tices.  The  permit  incorporates 
R.\CT  determinations  as  required  by  the 
provisions  of  Title  I  of  the  CAA  and  25 
Pa.  Code  Chapter  129  sections  129.91 
through  129.95  for  tht^  following 
sources;  (1)  Leather  tanning  operation 
consisting  of  the  following:  (a)  tanning 
solutions  prep  room,  [h]  tanning 
solutions  storage  tank,  and  (c)  tanning 
vats;  (2)  leather  waterproofing 
operations  consisting  of  the  following: 
(a)  four  165  gallon  custom  designed 
leather  dip  tanks  (Tanks  1-4).  (b)  one 
1.35  gallon  custom  designed  leather  dip 
tank  (Tank  51.  (c)  one  475  gallon  custom 
designed  leather  dip  tank  (Tank  6).  and 
(d)  one  leather  drying  room;  (3)  two  750 
horsepower  natural  gas/No.  2  fuel  oil 
fired  lohnson  boilers;  (4)  thrc'e  .Safety 
Kleen  degreasing  sinks;  (5)  a  gasoline 
storage  consisting  of  a  250  gallon 
capacitv  horizontal  gasoline  storage 
vessel;  (6)  kerosene  cleaning  of  the 


leather  splitting  blades:  and  (7)  sponge 
solution  fungicide  leather  treatment. 

The  permit  contains  a  maximum  VOC 
emission  limit  from  the  leather  tanning 
operation  of  11.4  tons  in  any  12 
consecutive  month  period.  The  facility 
shall  provide  training  to  all  employees 
involved  in  handling  of  VOC-containing 
materials  associated  with  the  leather 
tanning  operation.  The  training  shall,  at 
a  minimum,  address  the  topics  of  VOC 
emission  minimization  techniques  and 
good  housekeeeping  practices.  The 
facility  is  required  to  maintain 
comprehensive,  accurate  records  for  the 
leather  tanning  operation  in  accordance 
with  25  Pa.  Code  Chapter  129  section 
129.95  which,  at  a  minimum,  shall 
include  monthly  usage  records  for  all 
VOC-containing  materials  associated 
with  the  tanning  operation.  These 
records  shall  be  retained  for  a  minimum 
of  two  vears  and  made  available  to 
PADEP  upon  request. 

The  leather  waterproofing  operation 
requirements  in  the  permit  are  pursuant 
to  the  RACT  provisions  of  25  Pa.  Code 
Chapter  129  sections  129.91  through 
129.95.  and  the  Best  Available  Control 
Technologv  provisions  of  25  Pa.  Code 
Chapter  127  sections  127.1  and  127.12. 
The  permit  contains  a  maximum  VOC 
emissions  limit  from  the  leather 
waterproofing  operation  of  55  tons  in 
anv  12  consecutive  month  period.  All 
materials  added  to  each  waterproofing 
dip  tank  shall  contain,  in  aggregate,  no 
more  than  5.5  pounds  of  VOC  per 
gallon.  Compliance  is  determined  based 
on  a  quarterly  average  V^OC  content  to 
be  calculated  based  on  all  material 
additions  to  each  tank  in  a  given 
calendar  quarter.  All  dip  tanks  shall  be 
kept  closed  when  not  in  actual  use.  The 
facility  shall  provide  training  to  all 
emplovees  involved  in  the 
waterproofing  operation.  The  training 
shall,  at  a  minimum,  address  the  topics 
of  VOC  emission  minimization 
techniques  and  good  housekeeping 
practices.  In  addition,  the  wetting  of 
c;leaning  rags  associated  with  the     , 
waterproofing  operation  shall  be  done 
using  a  closed  top  cleanup  solvent 
plunger  cans  and  no  waste  cleanup 
solvents,  either  in  bulk  or  remaining  in 
used  remaining  in  used  cleanup  rags, 
shall  be  disposed  of  through 
evaporation. 

The  facility  shall  maintain 
comprehensive,  accurate  records  for  the 
leather  waterproofing  tanning  operation 
in  accordance  with  25  Pa.  Code  Chapter 
129  section  129.95  and  the  Best 
Available  Technology  provisions  of  25 
Pa.  Code  Chapter  127  sections  127.1  and 
127.12  which,  at  a  minimum,  shall 
include  the  following  with  respect  to 
each  waterproofing  dip  tank 
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incorporated  in  the  waterproofing 
operation  to  which  diluents  (thinners, 
reducers,  etc.)  and/or  any  other  VOC- 
containing  material,  other  than  dipping 
compounds  are  added:  (1)  The  types 
and  amount  of  dipping  compoimds 
added  to  each  dip  tank  and  the  dates  of 
addition,  and  (2)  the  types  and  amounts 
of  any  diluents  and/or  any  other  VOC- 
containing  materials  added  to  each  dip 
tank  and  the  dates  of  addition.  For  each 
waterproofing  dip  tank  incorporated  in 
the  waterproofing  operation  to  which  a 
dipping  compound  is  added,  the  facility 
shall  maintain  records  of  the  type  and 
amounts  of  dipping  compound  added  to 
the  tank.  In  addition,  the  facility  shall 
also  maintain  separate  records  of  all 
cleanup  solvents  used  in  the 
waterproofing  operation.  The  records 
generated  for  each  calendar  quarter  shall 
be  submitted  to  PADEP  by  no  later  than 
the  thirtieth  day  of  the  month  following 
the  respective  calendar  quarter. 

The  permit  contains  a  potential  to 
emit  VOC  emission  limits  of  3  pounds 
per  hour,  15  pounds  per  day,  or  2.7  tons 
per  year  for  the  following  sources:  (1) 
Two  (2)  Johnson  boilers,  (2)  three  (3) 
Safety  Kleen  degreasing  sinks,  (3)  a  250 
gallon  capacity  horizontal  gasoline 
storage  vessel,  (4)  kerosene  cleaning  of 
the  leather  splitting  blades,  and  (5) 
sponge  solution  fungicide  leather 
treatment.  The  two  Johnson  boilers  are 
to  be  fired  only  on  gas  (natural  or  LP) 
or  No.  2  fuel  oil  to  which  no  reclaimed 
or  waste  oil  or  other  waste  materials 
have  been  added.  The  facility  shall 
provide  fuel  analyses  or  fuel  samples  of 
the  fuel  used  by  the  two  boilers  upon 
request  by  PADEP. 

The  facility  shall  also  maintain 
comprehensive,  accurate  records  for  the 
following  sources  in  accordance  with  25 
Pa.  Code  Chapter  129  section  129.95 
which,  at  a  minimum,  shall  include  the 
following:  (1)  The  amounts  of  natural 
gas  and  No.  2  fuel  oil  used,  per  calendar 
year,  in  each  of  the  boilers,  (2)  the 
amount  of  degreasing  solvent  used  and 
the  amount  of  spent  degreasing  solvent 
shipped  offsite,  as  liquid  hazardous 
waste,  per  calendar  year,  for  the 
degreasing  sinks,  (3)  the  amount  of 
gasoline  stored,  per  calendar  year,  in  the 
gasoline  storage  tank,  (4)  the  amoimt  of 
kerosene  used,  per  calendar  year,  for 
cleaning  the  leather  splitting  blades,  and 
(5)  the  amoiuit  of  sponge  solution 
fungicide  used,  per  calendar  year,  in  the 
leather  treatment  operation.  The  facility 
shall  retain  these  records  onsite  for  at 
least  two  years  and  made  available  to 
PADEP  upon  request. 


III.  EPA's  Evaluation  of  the  SIP 
Revisions 

EPA  is  approving  these  SIP  submittals 
because  the  Commonwealth  established 
and  imposed  requirements  in 
accordance  with  the  criteria  set  forth  in 
SIP-approved  regulations  for  imposing 
RACT  or  for  limiting  a  source's  potential 
to  emit.  The  Commonwealth  has  also 
imposed  record-keeping,  monitoring, 
and  testing  requirements  on  these 
sources  sufficient  to  determine 
compliance  with  these  requirements. 

rV.  Final  Action 

EPA  is  approving  revisions  to  the 
Commonwealth  of  Pennsylvania's  SIP 
which  establish  and  require  RACT  for 
the  five  major  sources  of  VOC  and  NOx 
listed  in  this  document.  EPA  is 
publishing  this  rule  without  prior 
proposal  because  we  view  this  as  a 
noncontroversial  amendment  and 
anticipate  no  adverse  comment. 
However,  in  the  "Proposed  Rules  " 
section  of  today's  Federal  Register,  EPA 
is  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
SIP  revision  if  adverse  comments  are 
filed.  This  direct  final  rule  will  be 
effective  on  December  16.  2003.  without 
further  notice  unless  we  receive  adverse 
comment  by  November  17,  2003.  If  EPA 
receives  adverse  comment,  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

You  may  submit  comments  either 
electronically  or  by  mail.  To  ensure 
proper  receipt  by  EPA,  identifv'  the 
appropriate  rulemaking  identification 
number  PA203-4209  in  the  subject  line 
on  the  first  page  of  your  comment. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 


comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  anv 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  vou 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  anv 
identif\'ing  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  vour 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  vour 
comment. 

i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
morris. makeba<&epa. gov.  attention: 
PA203-4209.  EPA's  e-mail  system  is  not 
an  "anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

ii.  Regulations.gov.  Your  use  of 
Regulation.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  http:// 
ww^w. regulations. gov.  then  select 
"Environmental  Protection  Agency"  at 
the  top  of  the  page  and  use  the  "go" 
button.  The  list  of  current  EPA  actions 
available  for  comment  will  be  listed. 
Please  follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  ihe 
body  of  your  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  the  ADDRESSES  section  of 
this  document.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect.  Word  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Written  comments  should 
be  addressed  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  coimnents,  whether 
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submitted  electronically  or  in  paper. 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  confidential 
business  information  (CBI),  or  other 
information  whose  disclosure  is 
restricted  bv  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EP.\  will  provide 
a  reference  to  that  materia!  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

Submittal  of  CBI  Comments 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronicallv  to  EPA. 
You  mav  claim  information  that  you 
submit  to  EPA  as  CBI  bv  marking  anv 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  ('D  ROM 
as  CBI  and  then  identify-  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40CFRpart  2 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  d.>  CiBl  must  h^ 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copv  that  does  not  contain 
CBI  on  disk  or  CD  ROM.  mark  the 
outside  of  the  disk  or  CD  ROM  cU-arlv 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  inchided  in 
the  publii:  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  anv  questions  about  CBI  or  the 
procedures  for  claiming  CBI.  please 
c:onsult  the  person  idpntified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Considerations  When  Preparing 
Comments  to  EPA 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  \()ur  views  as  clearly  as 
possible 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  anv  technical  information 
and/or  data  vou  used  that  support  vour 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  vour 
estimate. 

5.  Provide  specific  examples  to 
illustrate  vour  concerns. 


B.  Offer  alternatives. 

7.  Make  sure  to  submit  vour 
comments  by  the  comment  ptsriod 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA. 
identify  the  appropriate  regional  file/ 
rulemaking  identification  number  in  the 
subject  line  on  the  first  page  of  vour 
response.  It  would  also  be  helpfiil  if  you 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  your 
comments. 

V.  Statutory  and  Executive  Order 
Reviews 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
■.Actions  Concerning  Regulations  That 
Significantiv  Affect  Energy  .Supply. 
Distribution,  or  Use"  (66  FR  28335.  May 
22.  2001).  This  action  men^lv  approves 
state  law  as  met^ting  Federal 
retiuirernents  and  imposes  no  additional 
re(|uireincnts  beyond  those  imposed  by 
state  law.  Accordinglv,  the 
.Administrator  certifies  thdt  this  rule 
will  not  have  a  .Mgnificant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulaton,-  Flexibility 
Act  (5  U..S.C.  601  et  seq).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
anv  additional  enforceable  duty  beyond 
that  required  bv  state  law.  it  does  not 
contain  any  urifiinded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandate.s  Reform  A(  t  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  tribal  implications  because  it 
wjll  not  have  a  sulistantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  betwetui  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  bv  Executive  Order  13175  (65 
FR  67249.  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  .States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 


and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (V'CS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  m  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agencv  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copv  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicabilitv  establishing  source- 
specific  requirements  for  five  named 
sources. 

C  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
.Mr  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  16, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
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within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving  the 
Pennsylvania's  soiu-ce-specific  RACT 
requirements  to  control  VOC  and  NOx 
from  five  individual  soiuces  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Dated:  September  29,  2003. 
James  W.  Newsom, 
Acting  Regional  Administrator,  Region  III. 

■  40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NN — Pennsylvania 

■  2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(207)  to  read  as 
follows: 

§  52.2020    Identification  of  plan. 

***** 

(c)  *    *   * 

(207)  Revisions  pertaining  to  VOC  and 
NOx  RACT  for  major  sources  submitted 
on  February  4,  2003. 

(i)  Incorporation  by  reference. 

(A)  Letter  submitted  on  February  4, 
2003  by  the  Pennsylvania  Department  of 
Environmental  Protection  transmitting 
source-specific  VOC  and/or  NOx  RACT 
determinations,  in  the  form  of  plan 
approvals  or  operating  permits. 

(B)  The  following  Operating  Permits 
(OP): 

[1]  Keystone  Carbon  Company,  Elk 
County.  OP  24-016,  effective  May  15, 
1995.  " 

(2)  Mack  Trucks,  Inc.,  Northampton 
County,  39-0004,  effective  May  31, 
1995. 

(3)  Owens-Brockway  Glass  Container, 
Inc.,  Jefferson  County,  OP  33-033, 
effective  March  27,  1995. 

(4)  Resilite  Sports  Products,  Inc., 
Northumberland  County,  OP-4»-0003, 
effective  December  3, 1996. 

(5)  Westfield  Tanning  Company, 
Tioga  County,  OP-59-0008.  effective 
November  27,  1996. 

(ii)  Additional  Material. 

(A)  Other  materials  submitted  by  the 
Commonwealth  of  Pennsylvania  in 
support  of  and  pertaining  to  the  RACT 


determinations  for  the  sources  listed  in 
paragraph  (c)(207)(i)  of  this  section. 
(B)  [Reserved] 

(FR  Doc.  03-26191  Filed  10-16-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  0 

[DA  03-2899] 

Commission  Organization 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  revises  part  0 
of  the  Commission's  rules  to  update  the 
geographical  coordinate  locations  of  the 
Commission's  protected  field 
installations  where  radio  spectrum 
monitoring  operations  are  conducted  to 
add  the  Commission's  new  Kenai, 
Alaska  monitoring  facility. 
DATES:  Effective  October  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Berthot,  Enforcement  Bureau, 
Spectrum  Enforcement  Division.  (202) 
418-1160. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Order  of  the 
Commission's  Managing  Director,  DA 
03-2899,  adopted  on  September  23, 
2003,  and  released  on  September  24, 
2003.  The  complete  text  of  this  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center,  445 
12th  Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  In  addition,  the 
complete  text  may  be  retrieved  from  the 
FCC's  Web  site  at  www.fcc.gov.  The  text 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  445  12th  Street. 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone:  (202)  863-2893. 

The  Order  amends  §  0.121(b)  of  the 
rules  to  update  the  geographical 
coordinate  locations  of  the 
Commission's  protected  field 
installations  where  radio  spectrum 
monitoring  operations  are  conducted. 
Specifically,  the  Order  adds  the 
geographical  coordinates  of  the 
Commission's  new  Kenai,  Alaska 
monitoring  facility  to  the  list  of 
protected  field  installations  set  forth  in 
§  0.121(b)  of  the  rules.  These  locations 
are  protected  from  harmful  radio 
frequency  interference  to  the 
Commission's  monitoring  activities  that 
could  be  produced  by  the  proximity  of 
£my  nearby  radio  transmitting  facilities. 


Ordering  Clauses 

Accordingly,  piu-suant  to  the 
authority  contained  in  sections  4(i)  and 
(5)  of  the  Communications  Act  of  1934. 
as  amended,  and  §  0.231fb)  of  the  rules, 
part  0  of  the  rules  is  amended  as  set 
forth  in  the  rule  changes. 

As  the  rule  amendment  adopted  in 
the  Order  pertains  to  agency 
organization,  procedure  and  practice, 
the  notice  and  comment  provision  of  the 
Administrative  Procedure  Act  contained 
in  5  U.S.C.  553(b)  is  inapplicable. 

The  rule  amendment  set  forth  in  the 
rule  changes  will  become  effective 
October  17,  2003. 

List  of  Subjects  in  47  CFR  Part  0 

Organization  and  functions 
(Government  agencies). 

Federal  Communications  Commission. 
Andrew  S.  Fishel, 

Managing  Director. 

Rule  Changes 

■  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  0  as 
follows: 

PART  0— COMMISSION 
ORGANIZATION 

■  1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Authority:  Sees.  5.  48  Stat.  1068.  as 
amended;  47  U.S.C.  155. 

§0.121     [Amended] 

■  2.  Section  0.121  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

***** 

(b)  Protected  field  offices  are  located 
at  the  following  geographical 
coordinates  (coordinates  are  referenced 
to  North  American  Datum  1983 
(NAD83)): 
Allegan,  Michigan,  42°36'20.1"  N. 

Latitude.  85^57'20.1"  W.  Longitude 
Anchorage.  Alaska,  61'  09'41.0"  N. 

Latitude.  150°00'03.0"  W.  Longitude 
Belfast,  Maine,  44°26'42.3''  N.  Latitude. 

69°04'56.1"  W.  Longitude 
Canandaigua,  New  York,  42''54'48.2"  N. 

Latitude,  77°15'57.9"  W.  Longitude 
Douglas,  Arizona.  31°30'02.3"  N. 

Latitude.  109°39'14.3"  W.  Longitude 
Ferndale.  Washington,  48°57'20.4"  N. 

Latitude,  122^^33'!  7.6"  W.  Longitude 
Grand  Island,  Nebraska,  40°55'21.0"  N. 

Latitude,  98°25'43.2"  W.  Longitude 
Kenai,  Alaska,  60'=43'26.0''  N.  Latitude, 

151°20'15.0'' W.  Longitude 
Kingsville,  Texas,  27°26'30.1"  N. 

Latitude,  97°53'01.0'' W.  Longitude 
Laurel,  Maryland,  39°09'54.4"  N. 

Latitude,  76°49'15.9"  W.  Longitude 


Federal  Redster / Vol.  68,  No.  201 /Friday,  October  17.  2003 /Rules  and  Reeulations  59749 


59748  Federal  Register/ Vol.  68,  No    201 /Friday,  October  17.  2003 /Rules  and  Regulations 


Livermore,  California.  37=43'29.7"  N. 

Latitude,  12r45'15.8"  W,  Longitude 
Powder  Springs,  Georgia.  .33^5T44  4"  N 

Latitude.  84  43'25.8"  \V   Longitude 
Santa  Isabel,  Puerto  Rico.  18  00'18.9"  N 

Latitude.  66  22'30.6"  VV,  Longitude 
Vero  Beach,  Florida.  27"36'22.1'' N. 

Latitude,  80  38'05.2"  \V.  Longitude 
Waipahu,  Hawai,  2r22'33  6"  N. 

Latitude.  l.'S7  =  59'44  1"  W   Longitude 

[FR  Doc-  03-263  iq  Filed  ll>-15-0:i.  H  4-t  dmi 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2980;  MM  Docket  No.  02-76;  RM- 
10405,  RM-1 0499*] 

Radio  Broadcasting  Services;  Belle 
Haven,  VA;  Crisfield,  MD;  Exmore, 
Nassawadox,  and  Poquoson,  VA 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  In  response  to  a  Notice  of 
Proposed  Rule  Making.  67  FR  20485 
(April  25.  2002),  this  Report  and  Order 
allots  Channel  250B1  to  Belle  Haven. 
Virginia,  reallots  Channel  24 IB  frnm 
Cape  Charles  to  Exmore.  Virginia, 
substitutes  Channel  290A  for  252A  at 
Nassawadox.  Virginia,  and  substitutes 
Channel  291 A  for  Channel  291 B  at 
Exmore.  Virginia,  and  reallots  (;hannel 
291A  to  Poqunson.  Virginia.  It  also 
provides  Belle  Hd\en  and  Poquoson. 
Virginia,  with  their  first  local  aural 
transmission  services.  This  document 
dismisses  the  petition  for  rule  making 
filed  bv  Bav  Broadcasting,  Inc  th^' 
licensee  of'Station  \VBEY(FM), 
Crisfield,  Marvland.  to  substitute 
Channel  250A  for  Channel  245 A  at 
Oisfield.  Marvland-  The  coordinates  for 
Channel  250B1  at  Belle  Haven  are  37- 
32-49  NL  and  75-49-48  VVL.  with  a  site 
restriction  of  1  1  kilometers  (0.7  miles) 
southwest  of  Belle  Haven  The 
coordinates  for  Channel  290A  at 
Nassawadox  are  37-33-43  NL  and  75- 
44-24  \VL,  with  a  site  restriction  of  14  3 
kilometers  (8.9  miles)  northeast  of 
Nassawadox.  The  coordinates  for 
Channel  291.\  at  Poquoson  are  37-12- 
30  NL  and  76-25-07  VVL,  with  a  site 
restriction  of  8  kilometers  (4.9  miles) 
north  of  Poquoson.  The  coordinates  for 
Channel  24 IB  at  Exmore  are  37-18-02 
NL  and  75-59-05  \VL. 
DATES:  Effective  November  13.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 

Barthen  Gorman,  Media  Bureau.  (202) 
418-2180. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  02-76, 
adopted  September  25,  2003,  and 
released  .September  29,  2003.  The  full 
text  i)f  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCXis  Reference  Information  Center  at 
Portals  II,  445  12th  Street,  SVV..  Room 
CY-A257.  Washington,  DC  20554.  The 
document  mav  also  be  purchased  from 
the  ("ommission's  duplicating 
tontractor.  Qualex  International,  Portals 
11,  445  12th  Street,  SVV.,  Room  CY-B402, 
Washington.  DC  20554.  telephone  (202) 
863-2893.  facsimile  (202)  863-2898.  or 
via  e-mail  ifUiilcxinNlaolcoin. 

List  of  Subjects  in  47  CFR  Part  73 

Radio.  Radio  broadcasting. 

■  i'art  73  of  Title  4  7  of  the  Code  of 
Federal  Regulations  is  amended  as 

follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1  The  authority  citation  for  Part  73 
reads  as  follows: 

.■\ufhority:  47  I'  S C    154.  303.  334  and  336. 
§  73.202    [Amended] 

■  2   Section  7,t-2l)2(b).  the  Table  of  FM 
Allotments  under  Virginia,  is  amended 
bv  adding  BelU-  Haven.  Channel  250B1: 
bv  removing  Cape  Charles.  (Channel 

24 IB;  bv  removing  Channel  291 B  and  by 
adding  Channel  241 B  at  Exmore;  by 
adding  Nassaw.!dox.  (Channel  290A:  ' 
aiul  bv  adding  Poquoson.  Cihannel  291A. 

Federal  Communications  Commission. 
John  \.  Karousos. 

Assistant  Lhwf.  Audio  Division.  Media 

Bureau. 

[FR  Doc.  03-26318  Filed  10-16-03;  8:45  ami 

BILLING  CODE  671 2 -01 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021212307-3037-02;  I.D. 
100703C] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Reallocation  of 
Pacific  Cod  in  the  Bering  Sea  and 
Aleutian  Islands  Management  Area 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Reallocation. 


'  Nassawadox  and  tihaiiiifl  2.t2A  ,ire  not  listed  in 
the  FM  Table  of  .MIolments  under  Virginia 
Channel  252A  was  allatled  to  Nassawadox  in  MM 
Docket  No  97-189  See  fi3  KK  450i;i   .August  24. 
1998. 


SUMMARY:  NMFS  is  reallocating  the 
projected  unused  amount  of  Pacific  cod 
from  vessels  using  trawl,  jig,  and  pot 
gear  to  vessels  using  hook-and-line  in 
the  BSAI.  These  actions  are  necessary  to 
allow  the  2003  total  allowable  catch 
(TAC)  of  Pacific  cod  to  be  harvested. 
DATES:  Effective  October  14,  2003.  until 
2400  hours.  A.l.t..  December  31.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fisherv  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fisherv  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  2003  BSAI  Pacific  cod  TAC  was 
established  by  the  final  2003  harvest 
specifications  for  groundfish  in  the 
BSAI  (68  FR  9907,  March  3,  2003)  as 
191.938  metric  tons  (mt).  Pursuant  to 
§679.20(a)(7)(i)(A),  3,893  mt  was 
allocated  to  vessels  using  jig  gear, 
97,388  mt  to  vessels  using  hook-and- 
line  or  pot  gear  directed  fishing 
allowance,  and  90,211  mt  to  vessels 
using  trawl  gear.  The  share  of  the  Pacific 
cod  TAC  allocated  to  trawl  gear  was 
further  allocated  50  percent  to  catcher 
vessels  and  50  percent  to  catcher/ 
processor  vessels  (§679.20(a)(7)(i)(B)). 
The  share  of  the  Pacific  cod  TAC 
allocated  to  hook-and-line  or  pot  gear 
was  further  allocated  80  percent  to 
catcher/processor  vessels  using  hook- 
and-line  gear;  0.3  percent  to  catcher 
vessels  using  hook-and-line  gear;  18.3 
percent  to  vessels  using  pot  gear;  and 
1.4  percent  to  catcher  vessels  less  than 
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60  ft  LOA  that  use  either  hook-and-Iine 
or  pot  gear  (§  679.20(a)(7)(i))). 

As  of  September  27,  2003,  the 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator),  has 
determined  that  trawl  catcher/ 
processors  will  not  be  able  to  harvest 
1 1 ,000  mt  and  trawl  catcher  vessels  will 
not  be  able  to  harvest  6,000  mt  of  Pacific 
cod  allocated  to  those  vessels  under 
679.20(a)(7)(i)(B).  Therefore,  in 
accordance  with  §679.20(a){7)(ii)), 
NMFS  apportions  17,000  mt  of  Pacific 
cod  from  trawl  gear  to  vessels  using 
hook-and-line  gear. 

The  Regional  Administrator  has 
determined  that  vessels  using  jig  gear 
will  not  harvest  3,600  mt  of  dieir  Pacific 
cod  allocation  by  the  end  of  the  year. 
Therefore,  in  accordance  with 
§  679.20{a)(7)(ii)),  NMFS  is  reallocating 
the  unused  amount  of  3,600  mt  of 
Pacific  cod  allocated  to  vessels  using  jig 
gear  to  vessels  using  hook-and-line  gear. 

The  Regional  Administrator  has 
determined  that  vessels  using  pot  gear 
will  not  be  able  to  harvest  500  mt  of 
their  Pacific  cod  allocation  by  the  end 
of  the  year.  Therefore,  in  accordance 
with  §679.20(a)(7)(ii)),  NMFS  is 
reallocating  the  unused  amount  of  500 


mt  of  Pacific  cod  allocated  to  vessels 
using  pot  gear  to  vessels  using  hook- 
and-line  gear. 

In  accordance  with 
§679.20{a)(7){ii)(C){l),  200mtofthe 
combined  reallocation  of  unused  Pacific 
cod  from  trawl,  jig  and  pot  gear  is 
apportioned  to  catcher  vessels  using 
hook-and-line  gear. 

The  harvest  specifications  for  Pacific 
cod  included  in  the  harvest 
specifications  for  groundfish  in  the 
BSAI  (68  FR  9907,  March  3,  2003)  are 
revised  as  follows:  293  mt  to  vessels 
using  jig  gear,  98,811  mt  to  catcher 
processor  vessels  using  hook-and-line 
gear,  492  mt  to  catcher  vessels  using 
hook-and-line  gear,  17,322  mt  to  vessels 
using  pot  gear,  34,105  mt  to  trawl 
catcher/processors,  and  39,105  mt  to 
trawl  catcher  vessels. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 


U.S.C.  553{b)(B)  as  such  requirement  is 
impracticable  and  contrary  to  the  public 
interest.  This  requirement  is 
impracticable  and  contrary  to  the  public 
interest  as  it  would  prevent  the  Agency 
from  responding  to  the  most  recent 
fisheries  data  in  a  timely  fashion  and 
would  delay  the  reallocation  of  the 
Pacific  cod  TAC,  thus  preventing  full 
utilization  of  the  TAC  and  reducing  the 
public's  ability  to  use  and  enjoy  the 
fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  taken  under  50  CFR 
679.20  and  is  exempt  from  OMB  review 
under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  10.  2003. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Sen'ice. 
IFR  Doc.  03-26294  Filed  10-14-03;  2:35  pm] 
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Proposed  Rules 


Federal  Register 

Vol.  68,  No.  201 
iridav.  October  17.  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  o(  the  proposed 
issuance  of  njles  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  poor  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Economic  Analysis 

15  CFR  Part  801 

[Docket  No.  030929241-3241-01] 

RIN0691-AA55 

International  Services  Surveys:  BE-9, 
Quarterly  Survey  of  Foreign  Airline 
Operators'  Revenues  and  Expenses  in 
the  United  States 

agency:  Bureau  of  Economic  Analysis, 

CnmnuTce. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  This  document  sets  forth 

[iri.pi-fii  rules  to  amend  regulations  to 
institute  d  new  survey.  BE-9,  Quarterly 
Survey  of  Foreign  Airline  Operators' 
Revenues  and  Expenses  in  the  United 
.States,  to  be  conducted  by  the  Bureau  of 
Economic  Analysis  (BEA).  U.S. 
Department  of  Commerce. 

The  Department  of  Commerce,  as  part 
of  its  continuint;  effort  to  reduce 
paperwork  and  respondent  burden, 
invites'the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  sun'ev  is  mandatory  and  will 
be  conducted  quarterly  under  the 
International  Investment  and  Trade  in 
Ser\ices  Survey  Act.  The  first  BE-9 
quarterly  survey  conducted  if  these 
proposed  rules  are  adopted  cover 
transactions  in  the  first  quarter  of  2004. 
BE.\  would  send  the  survev  to  potential 
respondents  in  January  of  2004; 
rt's()onses  wouM  be  due  50  days  after 
the  end  of  the  (  alendar  quarter.  Data 
from  the  proposed  BE-9  survey  are 
needed  for  the  t  ompilation  of  the  U.S. 
balance  of  pa\ments  accounts.  The 
information  collected  in  thi-  survey  will 
be  used  in  developing  the 
■transportation"  portion  of  the  U.S. 
balance  of  payments  accounts  The 
balance  of  payments  accounts,  which 
are  published  quarterly  in  the  Survey  of 
Current  Business,  are  one  of  the  major 


statistical  t)ro(iucts  of  BEA  Thev  are 
used  extensively  by  both  government 
and  private  organiz.itions  Without  the 
information  (  nllei  te.l  in  this  survey, 
ijuarterU  d.ita  needed  for  estimating  an 
integral  i  ninpunent  of  the  transportation 
account  would  be  unavailable.  The  data 
are  utilized  bv  private  organizations  and 
numerous  government  agencies  for 
analyzing  economic  trends.  The  data 
collected  are  also  used  for  compiling  the 
U.S.  national  income  and  product 
accounts,  and  for  reporting  to 
international  organizations  sik  h  as  the 
International  Monetary  Fuiui 

Foreign  air  carriers  with  total  annual 
covered  revenues  or  total  annual 
covered  expenses  incurred  in  the  U.S.  of 
S5  million  or  more  would  be  required  to 
respond  to  the  survey  if  this  rule  is 
adopted. 

DATES:  f'omments  on  these  proposed 
lults  uill  receive  consideration  if 
submitted  in  writing  mi  nr  befure 
Deremher  ]b.  20U:{. 

ADDRESSES:  Mail  coinineiit-.  \u  the  Office 
of  the  Chief,  Balance  of  Payments 
Division  (BE-58),  Bureau  of  Economic 
Analysis,  U.S  De()art!neiit  ot 
Commerce,  Washingtmi,  DC  2023U.  or 
hand  deliver  comment.s  to  room  M-lOO, 
1441  L  Street.  N\V..  Washington.  DC 
20005.  Comments  will  be  available  for 
public  inspection  in  room  801J.  144 1  L 
Street,  NW..  between  8  a.m.  and  4  p.m., 
Miind.n  thnnigh  Fri(ia\ 
FOR  FURTHER  INFORMATION  CONTACT: 
Edwaid  Dozier,  Balance  of  Payments 
Division  (BE-58),  Bureau  of  Economic 
Analysis.  U.S,  Department  of 
Commerce,  Washington.  DC  20230:  via 
the  Internet  at  edvvard.dozier@bea.gov: 
or  via  telephone  at  202-606-9559. 
SUPPLEMENTARY  INFORMATION:  These 
proposed  rules  amend  15  ( J'^R  part 
801.9  to  set  forth  the  repijrting 
requirements  tor  the  BE-9.  Quarterly 
Survey  of  Foreign  Airline  Operators' 
Revenues  and  Expenses  in  the  United 
States.  The  Bureau  of  Economic 
Analysis  (BEA),  U.S.  Department  of 
Commerce,  will  conduct  the  survey 
under  the  Inlernation.il  Investment  and 
Trade  in  Services  Survey  Act,  22  ILS.C. 
3101-3108  (hereinafter  'the  Act"). 
Section  4(a)  of  the  Act  (22  U  S  C 
3103(a))  provides  that  "The  President 
shall,  to  the  extent  he  deems  necessary 
and  feasible —  *    *    *  (1)  conduct  a 
regular  data  collection  program  to 
secure  (  urrent  information  '    *    * 


related  to  international  investment  and 
trade  in  services  *    *    *  ;  and  (5)  publish 
for  the  use  of  the  general  public  and 
United  States  Government  agencies 
periodic,  regular,  and  comprehensive 
statistical  information  collected 
pursuant  to  this  subsection  *    *    *  "  In 
section  3  of  Executive  Order  11961,  the 
President  delegated  authority  granted 
under  the  Act  as  concerns  international 
trade  in  services  to  the  Secretary  of 
Commerce,  who  has  redelegated  it  to 
BEA 

The  major  purpose  of  the  survey  is  for 
the  compilation  of  the  U.S.  balance  of 
payments  acxounts.  The  information 
collected  in  this  survey  is  used  in 
developing  the  "transportation"  portion 
of  the  U.S.  balance  of  payments 
ac;counts.  The  balance  of  payments 
accounts,  which  are  published  quarterly 
in  the  Survey  of  Current  Business,  are 
one  of  the  major  statistical  products  of 
BEA.  They  are  used  extensively  by  both 
Ciovernmeiit  and  private  organizations. 
Without  the  information  c:ollected  in 
this  survey,  quarterly  data  needed  for 
estimating  an  integral  component  of  the 
tran^portatKui  account  would  be 
un.ivailable.  The  data  are  utilized  by 
pri\  ate  organizations  and  numerous 
go\'ernmt>nt  agencies  for  analyzing 
economic  trends.  The  data  collected  are 
also  used  for  compiling  the  U.S. 
national  income  and  product  ac  counts, 
and  for  rep(jrting  to  international 
organizations  such  as  the  International 
Monetary  Fund. 

As  proposed.  BEA  will  conduct  the 
BE-9  survey  on  a  (juarterly  basis 
beginning  with  the  first  quarter  of  2004. 
The  survey  requests  information  from 
foreign  air  carriers  operating  in  the 
United  States.  Information  is  collected 
on  a  quarterly  basis  from  foreign  air 
carriers  v\  itb  total  annual  covered 
revenues  or  total  annual  covered 
expenses  incurred  in  the  I'nited  States 
of  S5  million  or  more.  Foreign  air 
carriers  with  total  annual  covered 
revenues  and  expenses  below  S3  million 
are  exempt  from  reporting 

The  exemption  criterion  is  based  on 
the  annua!  revenues  or  expenses 
covered  bv  the  survey  for  both  the 
current  and  previous  year.  Thus,  if  a 
foreign  airline  operator  had  revenues  or 
expenses  covered  by  the  survey  of  S5 
million  or  more  during  the  previous 
year  or  if  the  company  expects  its 
revenues  or  expenses  will  be  S5  million 
or  more  during  the  current  year,  then  it 
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must  complete  the  survey  for  each  of  the 
fcur  quarters  of  the  current  year. 

The  proposed  quarterly  survey  will 
cover  the  transactions  ciurently  covered 
on  the  BE-36,  Foreign  Airline 
Operators'  Revenues  and  Expenses  in 
the  United  States,  which  is  collected 
annually.  If  the  proposed  quarterly 
survey  is  approved  the  collection  of  the 
BE-36  will  be  discontinued.  The  first 
BE-9  quarterly  survey  conducted  if 
these  proposed  rules  are  adopted  cover 
transactions  in  the  first  quarter  of  2004. 
BEA  would  send  the  survey  to  potential 
respondents  in  January  of  2004; 
responses  would  be  due  50  days  after 
the  end  of  the  calendar  quarter. 

Executive  Order  12866 

These  proposed  rules  are  not 
significant  for  purposes  of  E.O.  12866. 

Executive  Order  13132 

These  proposed  rules  do  not  contain 
policies  with  Federalism  implications  as 
that  term  is  defined  in  E.O.  13132. 

Paperwork  Reduction  Act 

These  proposed  rules  contain  a 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act 
(PRA)  and  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  under  the  PRA. 

Notwithstanding  any  other  provisions 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  coUection-of-information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection 
displays  a  currently  valid  Office  of 
Management  and  Budget  Control 
Number.  This  collection  of  information 
has  been  submitted  to  OMB  for 
approval. 

The  BE-9  survey,  as  proposed,  is 
expected  to  result  in  the  filing  of  reports 
from  about  56  respondents  on  a 
quarterly  basis,  or  about  224  responses 
annually.  The  average  number  of  hours 
per  response  is  5.0  hours,  or  an  annual 
reporting  burden  of  1,120  hours  {224 
responses  multiplied  by  5  hours  average 
burden).  This  estimate  includes  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  The  actual  burden  may 
vary  from  reporter  to  reporter, 
depending  upon  the  number  and  variety 
of  the  respondent's  transactions  and  the 
ease  of  assembling  the  data. 

Comments  are  requested  concerning: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 


information  will  have  practical  utility; 

(b)  the  accuracy  of  the  burden  estimate; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  collected; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  should  be  addressed  to: 
Director,  Bureau  of  Economic  Analysis 
(BE-1),  U.S.  Department  of  Commerce. 
Washington,  DC  20230;  or  faxed  (202- 
395-7245)  or  e-mailed 
[pbugg@omb.eop.gov)  to  the  Office  of 
Management  and  Budget,  O.I.R.A. 
(Attention  PRA  Desk  Officer  for  BEA). 

Regulatory  Flexibility  Act 

The  Chief  Counsel  for  Regulation, 
Department  of  Commerce,  has  certified 
to  the  Chief  Counsel  for  Advocacy. 
Small  Business  Administration,  under 
provisions  of  the  Regulatorv  Flexibilitv 
Act  (5  U.S.C.  605(b)),  that  this  proposed 
rulemaking,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  information  collection  excludes 
most  small  foreign  air  carriers  from 
mandator}'  reporting  because  the 
reporting  threshold  for  this  survey  is  set 
at  a  level  that  will  exempt  most  small 
foreign  air  carriers.  The  proposed  BE-9 
quarterly  survey  requests  information 
from  foreign  air  carriers  operating  in  the 
United  States  with  total  annual  covered 
revenues  or  total  annual  covered 
expenses  incurred  in  the  United  States 
of  S5  million  or  more.  Foreign  air 
carriers  with  total  annual  covered 
revenues  and  expenses  below  S5  million 
are  exempt  from  reporting.  Thus,  the 
exemption  level  will  exclude  most  small 
foreign  air  carriers  from  mandatory- 
coverage. 

List  of  Subjects  in  15  CFR  Part  801 

International  transactions.  Economic 
statistics.  Foreign  trade.  Penalties, 
Reporting  and  record  keeping 
requirements. 

Dated:  September  3.  2003. 
J.  Steven  Landefeld, 

Director.  Bureau  of  Economic  Analysis. 

For  the  reasons  set  forth  in  the 
preamble,  BEA  proposes  to  amend  15 
CFR  Part  801,  as  follows: 

PART  801 —SURVEY  OF 
INTERNATIONAL  TRADE  IN  SERVICES 
BETWEEN  U.S.  AND  FOREIGN 
PERSONS 

1.  The  authority  citation  for  15  CFR 
Part  801  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  15  U.S.C.  4908,  22 
U.S.C.  3101-3108;  E.O.  11961,  3  CFR,  1977 


Comp.,  p.  86  as  amended  bv  E.O.  12013.  3 
CFR.  1977  Comp..  p.  147.  E.O.  12318.  .i  CFR. 
1981  Comp..  p.  173.  and  E.O.  12518  3  CFR. 
1985  Comp..  p.  348. 

2.  Section  801.9  is  amended  by 
adding  new  paragraph  (c)(3)  to  read  as 
follows: 

§  801 .9    Reports  required. 

(c)  Quarterly  sur\'eys.  *    *    * 

(3)  BE-9.  Quarterly  Survey  of  Foreign 
Airline  Operators'  Revenues  and 
Expenses  in  the  United  States: 

(i)  Who  must  report.  A  BE-9  report  is 
required  from  U.S.  offices,  agents,  or 
other  representatives  of  foreign  airlines 
that  are  engaged  in  transporting 
passengers  or  freight  and  express  to  or 
from  the  United  States.  If  the  U.S.  office, 
agent,  or  other  representative  does  not 
have  all  the  information  required,  it 
must  obtain  the  additional  information 
from  the  foreign  airline  operator. 

(ii)  Exemption.  A  U.S.  person 
otherwise  required  to  report  is  exempt 
from  reporting  if  total  annual  covered 
revenues  and  total  annual  covered 
expenses  incurred  in  the  United  States 
were  each  less  than  S5  million  during 
the  previous  year  and  are  expected  to  be 
less  than  S5  million  during  the  current 
year.  If  either  total  annual  covered 
revenues  or  total  annual  covered 
expenses  were  or  are  expected  to  be  S5 
million  or  more,  a  report  must  be  filed. 

[FR  Doc.  03-26298  Filed  10-16-03:  8:45  am] 
BILUNG  CODE  3510-06-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 
[Docket  No.  S-030] 
RINNo.  1218-AC01 

Safety  Standards  for  Cranes  and 
Derricks 

agency:  Occupational  Safetv  and  Health 
Administration  (OSHA).  U.S. 
Department  of  Labor 

ACTION:  Notice  of  Negotiated 
Rulemaking  Committee  meeting. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA) 
announces  the  fourth  meeting  of  the 
Crane  and  Derrick  Negotiated 
Rulemaking  Advisory  Committee  (C- 
DAC).  The  Committee  will  review 
summary  notes  of  the  prior  meeting, 
review  draft  regulatory  text  and 
continue  to  address  substantive  issues. 
The  meeting  will  be  open  to  the  public. 
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DATES:  The  meeting  will  be  on 
November  5.  6,  7.  2003   It  will  begin 
each  day  at  8:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  N'VV..  Washington. 
DC  20210  and  will  be  in  conference 
room  5^215  A.  B.C. 

Written  comments  to  the  Committee 
mav  be  submitted  in  any  of  three  ways: 
bv  mail,  bv  fax.  or  bv  email.  Please 
include  'Docket  No'.  S-030"  r)n  all 
submissions. 

Bv  mail,  submit  three  (3)  copies  lo: 
OSHA  Docket  Office.  Docket  No.  S-030. 
U.S.  Department  of  Labor.  200 
Constitution  Avenue.  NW.,  Room  N- 
2625.  Washington,  DC  20210.  telephone 
(202)  693-2350.  Note  that  receipt  of 
comments  submitted  by  mail  may  be 
delayed  bv  several  weeks. 

Bv  fax,  written  comments  that  are  10 
pages  or  fewer  mav  be  transmitted  to  the 
OSHA  Docket  Office  at  fax  number  (202) 
693-1648. 

Electronically,  comments  may  be 
submitted  through  OSHA's  Webpage  at 
http://ecomments.osha.gov  Please  note 
that  vou  mav  not  attach  materials  such 
as  studies  or  journal  articles  to  your 
electronic  comments.  If  you  wish  to 
include  such  materials,  you  must 
submit  three  copies  to  the  OSHA  Docket 
Office  at  the  address  listed  above.  When 
submitting  such  materials  to  the  OSHA 
Docket  Office,  clearly  identify  your 
electronic  comments  by  name,  date, 
subject,  and  Docket  Number,  so  that  we 
can  attach  the  materials  to  your 
electronic  comments. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Michael  Buchet,  Office  of  Constructum 
Standards  and  Guidance.  Occupational 
Safetv  and  Health  Administration,  U.S. 
Department  of  Labor.  Room  N-3468, 
200  Constitution  Avenue.  NW., 
Washington.  DC  20210:  Telephone: 
(202) 693-2345. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

II.  .Agenda 

III.  .Anticipated  Key  Issues  for  Negotiation 
I\'  Public  Participation 

I.  Background 

On  luly  16,  2002,  OSHA  published  a 
notice  of  intent  to  establish  a  negotiated 
rulemaking  committee,  requesting 
comments  and  nominations  for 
membership  (Volume  67  of  the  Federal 
Register,  page  46612).  In  subsequent 
notices  the  Department  of  Labor 
announced  the  establishment  of  the 
Committee  (Volume  68  of  the  Federal 
Register,  page  35172,  June  12,  2003), 
requested  comments  on  a  list  of 


proposed  members  (68  PR  9036. 
Februarv  27,  2003).  published  a  final 
membership  list  (68  FR  39877,  July  3, 
2003),  announced  the  first  meeting,  (68 
FR  39880.  lulv  3,  2003),  which  was  held 
lulv  30-August  1.  2003  and  announced 
the  second  meeting  (68  FR  48843. 
August  15.  2003),  which  was  held 
Septemt)er  3-5,  2003. 

II.  Agenda 

The  Committee  will  address  the 
loi:ations  for  future  meetings,  review 
draft  materials  prepared  by  the  Agency 
on  issues  discussed  at  prior  meetings, 
and  address  additional  issues, 

III.  Anticipated  Key  Issues  for 
Negotiation 

OSHA  anticipates  that  key  issues  to 
be  addressed  will  include: 

1.  The  identification/description  of 
what  constitutes  "cranes  and  derricks" 
for  purposes  of  determining  the 
equipment  that  will  be  covered  by  the 
proposed  rule. 

2.  Qualifications  of  individuals,  who 
operate,  maintain,  repair,  assemble,  and 
disassemble  cranes  and  derricks. 

3.  Work  zone  control. 

4.  Crane  operations  near  electric 
power  lines. 

5.  Qualifications  of  signal-persons  and 
communication  systems  and 
requirements.  * 

6.  Load  capacity  and  control 
procedures. 

7.  Wire  rope  criteria. 

8.  Cirane  inspection/certification 
records. 

9.  Rigging  procedures. 

10.  Requirements  for  fail-safe, 
warning  and  other  safety-related 
devices/ tec  hnologies. 

11.  Verification  criteria  for  the 
structural  adequacy  of  crane 
components. 

12.  Stabilitv  testing  requirements. 

13.  Blind  pick  procedures. 

14.  Fall  protection. 

15.  Crane  on  barges  and  barge  cranes. 

16.  Self-eret.ting  hydraulic  piling  rigs. 

IV.  Public  Participation 

All  interested  parties  are  invited  to 
attend  this  public  meeting  at  the  time 
and  place  indicated  above.  Note, 
however,  that  a  government  issued 
photo  ID  card  (State  or  Federal)  is 
required  for  entry  into  the  Department 
of  Labor  building.  No  advanced 
registration  is  required.  The  public  must 
enter  the  Department  of  Labor  for  this 
meeting  through  the  3rd  and  C  Street, 
NW  entrance.  Seating  will  be  available 
to  the  public  on  a  first-come,  first-served 
basis.  Individuals  with  disabilities 
wishing  to  attend  should  contc  Jt  Luz 
DelaCruz  by  telephone  at  202-693-2020 


or  by  fax  at  202-693-1689  to  obtain 
appropriate  accommodations  no  later 
than  Wednesday,  October  29,  2003.  The 
C-DAC  meeting  is  expected  to  last  two 
and  a  half  days. 

In  addition,  members  of  the  general 
public  may  request  an  opportunity  to 
make  oral  presentations  to  the 
Committee.  The  Facilitator  has  the 
authority  to  decide  to  what  extent  oral 
presentations  bv  members  of  the  public 
may  be  permitted  at  the  meeting.  Oral 
presentations  will  be  limited  to 
statements  of  fact  and  views,  and  shall 
not  include  any  questioning  of  the 
committee  members  or  other 
participants. 

Minutes  of  the  meetings  and  materials 
prepared  *or  the  Committee  will  be 
available  for  public  inspection  at  the 
OSHA  Docket  Office.  Room  N-2625, 
200  Constitution  Ave.,  NW., 
Washington.  DC  20210:  Telephone  (202) 
693-2350.  Minutes  will  also  be 
available  on  the  OSHA  Docket  Web 
page:  http://dockets.osha.gov/ 

The  Facilitator,  Susan  Podziba,  can  be 
reached  at  Susan  Podziba  and 
Associates.  21  Orchard  Road,  Brookline, 
MA  02445;  telephone  (617)  738  5320. 
fax  (617)  738-6911. 

Signed  at  Washington,  DC,  this  10th  day  of 
October.  2003. 
John  L.  Henshaw, 

A.'isistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 
|FR  Doc.  03-26300  Filed  10-16-03;  8:45  am] 

BILUNG  CODE  4510-26-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[CGD09-03-277] 

RIN2115-AA00 

Security  Zone;  Captain  of  the  Port 
Milwaukee  Zone,  Lake  Michigan 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Coast  Guard  proposes  to 
revise  the  security  zone  size  of  the 
Kewanuee  Nuclear  Power  Plant  on  Lake 
Michigan.  This  security  zone  is 
necessarv'  to  protect  the  nuclear  power 
plant  from  possible  sabotage  or  other 
subversive  acts,  accidents,  or  possible 
acts  of  terrorism.  The  zone  is  intended 
to  restrict  vessel  traffic  from  a  portion  of 
Lake  Michigan. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
December  16.  2003. 
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ADDRESSES:  You  may  mail  comments 
and  related  material  to  U.S.  Coast  Guard 
Marine  Safety  Office  (MSO)  Milwaukee, 
2420  South  Lincoln  Memorial  Drive, 
Milwaukee,  WI  53207.  MSO  Milwaukee 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
MSO  Milwaukee  between  7  a.m.  and 
3:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
MSTC  Dave  McClintock,  MSO 
Milwaukee,  at  1  (414)  747-7155. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  yoiu'  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD09-03-2 77), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  U.S.  Coast 
Guard  Marine  Safety  Office  Milwaukee 
at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

On  September  11,  2001,  the  United 
States  was  the  target  of  coordinated 
attacks  by  international  terrorists 
resulting  in  catastrophic  loss  of  life,  the 
destruction  of  the  World  Trade  Center, 
and  significant  damage  to  the  Pentagon. 
Current  events  indicate  that  significant 
threats  of  this  type  of  attack  still  exist. 
National  security  and  intelligence 
officials  warn  that  future  terrorists 
attacks  are  likely.  The  Coast  Guard  is 
responding  by,  amongst  many  other 
things,  enacting  security  zones  aroimd 
critical  infrastructiu-e. 


This  regulation  proposes  to  revise  the 
size  of  the  security  zone  for  the 
Kewaunee  Nuclear  Power  Plant.  This 
security  zone  is  necessary  to  protect  the 
public,  facilities,  and  the  surrounding 
area  from  possible  sabotage  or  other 
subversive  acts.  All  persons  otl;er  than 
those  approved  by  the  Captain  of  the 
Port  Milwaukee,  or  his  on-scene 
representative,  are  prohibited  from 
entering  or  moving  within  the  zone.  The 
Captain  of  the  Port  Milwaukee  may  be 
contacted  via  VHF  Channel  16  for 
further  instructions  to  request 
permission  before  transiting  through  the 
restricted  area.  The  Captain  of  the  Port 
Milwaukee's  on-scene  representative 
would  be  the  patrol  commander. 

Discussion  of  Proposed  Rule 

On  July  31,  2002,  the  Coast  Guard 
created  a  permanent  security  zone 
around  the  Kewaunee  Nuclear  Power 
Plant  (67  FR  49578,  July  31,  2002).  This 
rulemaking  proposes  to  change  the 
location  of  that  security  zone  to  the 
following:  All  navigable  waters  of 
Western  Lake  Michigan  encompassed  by 
a  line  commencing  from  a  point  on  the 
shoreline  at  44°20.715'  N,  087°32.080' 
W;  then  easterly  to  44''20.720'  N, 
087°31.630'  W;  then  southerly  to 
44°20.480'N,  087°31.630' W;"then 
westerly  to  44°20.480'  N.  087°31.970'  W: 
then  northerly  following  the  shoreline 
back  to  the  point  of  origin.  These 
coordinates  are  based  upon  North 
American  Datum  1983  (NAD  83). 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866. 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulator^'  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary.  Since  this  security 
zone  would  not  be  located  near 
commercial  vessel  shipping  lanes,  there 
would  be  no  impact  on  commercial 
vessel  traffic. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  security  zone  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  This  proposed 
rule  would  not  obstruct  the  regular  flow 
of  traffic  and  would  allow  vessel  traffic 
to  pass  around  the  security  zone. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  proposed  rule  would  have 
a  significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  proposed  rule  would  economically 
affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (PubUc  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
the  office  listed  in  ADDRESSES  in  this 
preamble. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulaton,'  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

A  rule  has  implications  for 
Federalism  under  Executive  Order 
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13132,  if  it  has  a  substantial  direct  effect 
on  State  or  Local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them  We  have  analvzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U  S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary'  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  e.xpenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  bv  the  private  sector  of 
5100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  lustice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
E.xecutive  Order  1298H.  flivil  Justice 
Reform,  to  minimize  litigation. 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  ('hildren  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175.  Consultation  and 
Coordination  with  Indian  tribal 
governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 


Significantly  Affect  Energy  Supply, 
Distributiim,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energv  ac:tion"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  vJrder  12866  and  is  not 
likelv  to  have  a  significant  adverse  effect 
on  the  supplv.  distribution,  or  use  of 
energv.  It  has  not  been  designated  by  the 
.Administrator  of  the  Office  of 
Information  and  Regulatorv  Affairs  as  a 
significant  energy  action. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Commandant  Instruction 
Ml 64 75. ID.  which  guides  the  Cioast 
Ciuard  in  ( (implying  with  the  National 
Environmental  Policv  Act  of  1969 
(NEPA)(42  U.S.C.  4321-4370f).  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
proposed  rule  is  categorically  excluded, 
under  figure  2-1.  paragraph  (34)(g),  of 
the  Instruction,  from  further 
environmental  documentation. 

LInder  figure  2-1.  paragraph  (34)(g)  of 
the  Instruction,  an  "Environmental 
Analysis  Check  List"  and  a  "Categorical 
Exclusion  Determination"  are  not 
required  for  this  proposed  rule. 
Comments  on  this  section  will  be 
considered  before  we  make  the  final 
decision  on  whether  to  categ(jric;ally 
exclude  this  rule  from  further 
environmentai  review- 
List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  .Security  measures, 
Waterwavs. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
revise  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
( (intinues  to  read  as  follows: 

Authnritv:  33  U.S.C.  1226.  1231:  46  U.S.C. 
Chapter  701;  50  US.C.  191,  19.5:  33  CKR 
1.05- Kg).  6.04-1.  6.04-6.  and  160.5:  Pub.  L. 
107-295.  116  Stat.  2064:  Department  of 
Homeland  Security  Delegation  No.  0170.1 

2.  Revise  paragraph  (a)(1)  of  §  165.916 
to  read  as  follows: 

§  165.916    Security  Zones;  Captain  of  the 
Port  Milwaukee  Zone,  Lake  Michigan. 

(a)  Location.  '    '    ' 

(1)  Kewaunee  Nuclear  Poiver  Plant — 
All  navigable  waters  of  Western  Lake 
Michigan  encompassed  by  a  line 
commencing  from  a  point  on  the 
shoreline  at  44  20.715'  N,  087^32.080' 


W;  then  easterly  to  44°20.720'  N. 
087''3 1.630'  W;  then  southerly  to 
44^20.480'  N.  087°31.630'  W:  then 
westerly  to  44'=20.480'  N.  087°31.970'  W. 
then  northerly  following  the  shoreline 
back  to  the  point  of  origin.  (NAD  83). 
***** 

Dated:  24  September  2003. 
H.M.  Hamilton. 

Commander.  U.S.  Coast  Guard.  Captain  of 

tbf  Port  Milwaukee. 

IFR  Doc.  03-26305  Filed  10-16-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA203-4209b;  FRL-7570-61 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Determinations  for  Five  Individual 
Sources 

AGENCy.  Envirormiental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the 
Commonwealth  of  Pennsylvania  to 
establish  and  require  reasonably 
available  control  technology  (RACT) 
related  requirements  to  limit  volatile 
organic  compounds  (VOCs)  and 
nitrogen  oxides  (NOx)  from  five 
individual  sources.  In  the  Final  Rules 
section  of  this  Federal  Register,  EPA  is 
approving  the  Commonwealth's  SIP 
revisions  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  The  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  November  17,  2003. 
ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Makeba  Morris, 
Chief,  Air  Quality  Planning  Branch, 
Mailcode  3AP21,  U.S.  Environmental 
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Protection  Agency,  Region  HI,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Electronic  comments  should  be 
sent  either  to  monis.makeba@epa.gov  or 
to  http://www.regulations.gov,  which  is 
an  alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  the 
Supplementary  Information  section. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
the  Pennsylvania  Department  of 
Environmental  Resources,  Bureau  of  Air 
Quality  Control.  P.O.  Box  8468,  400 
Market  Street,  Harrisburg,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto  at  (215)  814-2182,  or  by  e-mail 
at  quinto.rose@epa.gov. 
SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  Pennsylvania's  Approval  of  VOC 
and  NOx  RACT  Requirements  for  Five 
Individual  Sources,  that  is  located  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register  publication. 

You  may  submit  comments  either 
electronically  or  by  mail.  To  ensure 
proper  receipt  by  EPA,  identify  the 
appropriate  rulemaking  identification 
number  PA203-4209  in  the  subject  line 
on  the  first  page  of  your  comment. 
Please  ensiu-e  that  yoiu-  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensiues  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 


public  docket.  If  EPA  cannot  read  yoiu 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
morris.makeba@epa.gov,  attention: 
PA203-4209.  EPA's  e-mail  system  is  not 
an  "anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captm^d  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

ii.  Regulations.gov.  Your  use  of 
Regulation.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  http:// 
www.regulations.gov,  then  select 
"Environmental  Protection  Agency"  at 
the  top  of  the  page  and  use  the  "go" 
button.  The  list  of  current  EPA  actions 
available  for  comment  will  be  listed. 
Please  follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  the  ADDRESSES  section  of 
this  document.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect,  Word  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Written  comments  should 
be  addressed  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  confidential 
business  information  (CBI),  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 


at  the  Regional  Office  for  public 
inspection. 

Submittal  of  CBI  Comments 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  the  person  identified  in  the  FOh 
FURTHER  INFORMATION  CONTACT  section. 

Considerations  When  Preparing 
Comments  to  EPA 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemaking  identification  number  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  your 
comments. 

Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
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remainder  of  the  rule.  EPA  mav  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

Dated:  September  29.  2003. 
fames  W.  Newsom. 

Actinii  Regional  Adnuiustrutor.  Htgion  III. 
jFR  Doc  03-26194  Filed  10-16-03;  8:45  am) 

BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

[CC  Docket  No.  96-128;  FCC  03-220] 

Implementation  of  Section  273  of  the 
Communications  Act  of  1934,  as 
Amended  by  the  Telecommunications 
Act  of  1996 

AGENCY:  Fed.'ral  r.ommunications 

Commission. 

ACTION:  Proposed  ruU'.  uithdrawai 

SUMMARY:  This  documrnt  terminates  the 

pending  Notice  of  Proposed  Rulemakint; 
to  implement  provisions  of  section  J7,i 
of  the  Telecommunications  Act  of  1996 
(the  Act)  that  pertain  to  manufactunng 
bv  the  Bell  Operating  Companle^ 
(BOCs).  (In  the  Matter  of 
Implementation  of  Section  273  of  the 
(J>mmunications  Act  of  1934,  as 
Amended  m  the  Telecommunications 
Act  of  1996.  Notice  of  Proposed 
Rulemaking.  (T.  Docket  No.  96-254.  62 
PR  ,^H:iH,  lanuarv  24.  1997  {HOC 
Monufacturmii  .VPflAf!)  The  statute,  as 
written,  is  sufficientlv  rietailed  and  clear 
as  til  cover  most  (irc  umstan(  es  ,(t  this 
time   .Adopting  rule>  to  implement  the 
pro\isioiis  of  section  273  would  imt 
serve  the  public  interest  and  would 
impose  unnecessarv  reguiatorv  burdens 
in(  imsistent  with  the  pro-competitive, 
deregulatorv  goals  of  the  Act. 
Accordinglv.  for  the  reasons  indicated 
below,  the  (jimmission  cimr:ludes  thai 
it  is  unnecessary  to  adopt  rules  to 
implement  section  273  at  this  luiu  ture 
and  terminates  this  proceeding. 
DATES:  This  proposed  rule  is  withdrawn 
as  of  October  17.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
HeniA-  L.  Thaggert,  Attornev- Ad  visor. 
Competition  Polu  v  Division,  Wireline 
Competition  Bureau,  at  (202)  418-7941. 
or  via  the  Internet  at  hth(i^iiertvf((  i^ov 
SUPPLEMENTARY  INFORMATION:  1  his  is  a 
summarv  of  the  CAimmission's 
Memorandum  Opinion  and  Order  in  CC 
Docket  No.  96-2,54.  FCC  03-220. 
adopted  September  15.  2003,  and 
released  September  IB.  2003  The 
complete  text  of  this  Memorandum 


Opinion  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC^  Reference 
Information  Center.  Portals  II,  445  12th 
Street.  SVV  .  Room  CY-A257, 
Washington.  DC.  20554.  This  document 
may  also  be  purchased  from  the 
Cimmiission's  duplicating  contractor. 
Quale.x  International,  Portals  II,  445 
12th  Street.  SW  .  Room  CY-B402. 
Washington.  DC  20554,  telephone  202- 
Ht):}-2H93.  facsimile  202-863-2898,  or 
via  e-mail  <iuiile\infA(iol  com.  It  is  also 
available  on  the  Commission's  Web  site 
at  /iffp.//vvvwv./cT.gov. 

Synopsis  of  the  Memorandum  Opinion 
and  Order 

1   Huckiinninil  Section  273  permits  a 
BOC  to  manufacture 
te|e(  (imiiuinic  atioiis  eipiipment  and 
(  UNtdiiier  [)remi.se-,  equipment  through  a 
structurally  separate  corporate  affiliate 
once  the  (Commission  authorizes  the 
BOC  to  provide  in-region,  interLATA 
services  pursuant  to  section  271(d)  of 
the  Act.  Section  273  provides  for  two 
important  exceptions  to  the  requirement 
that  a  BOC'  refrain  from  all 
manufai  tunng  a(  tivity  until  after  it 
receives  section  271  approval.  First, 
section  273(b)(1)  permits  a  BOC  at  anv 
time  to  engage  in  "'close  collaboration  " 
with  manufacturers  on  product  design 
and  development.  Second,  section  273 
(b)(2)  permits  a  BOC  at  anv  time  to  enter 
into    rovaltv  agreements"  with 
manufacturers. 

2.  The  BOC  Manufactunng  XPRM 
invited  comment  ami  proposed 
numerous  tentative  conclusions  to 
implement  rules  governing  section  273 
Tht!  BOC  Munutactunnii  SPRM 
generated  comment  from  BOCs, 
competitive  I.FCs.  manufacturers,  and 
others.  Siiu  e  tlie  issuance  of  the  BOC 
Manufactunng  \TBM.  each  BOC  has 
obtained  section  271  authority  to 
priivide  m-region  interl.ATA  service  in 
it  ie,cst  one  111  Its  states,  and  Verizon 
.iiid  HellSiiuth  have  received  section  271 
,iut)inrit\  thnnighout  their  regions.  Yet 
til  iiur  knowledge,  no  BO("  has  created 
a  manufacturing  affiliate,  nor  has  the 
Ciommission  received  complaints  that 
BOtCs  have  violated  section  273. 

3  The  Commission  concludes  that  the 
provisions  of  section  273  are  sufficiently 
detailed  as  to  be  self-executing  and 
sufficientlv  clear  as  to  cover  most 
(  ircumstances.  Thus,  secticm  273 
requires  no  further  elaboration  at  this 
time.  More  than  seven  years  have 
passed  since  th(!  passage  of  the  Act.  and 
the  Commission  has  granted  section  271 
authorization  to  provide  in-region 
interLATA  service  in  forty-two  states 
and  the  District  of  ('olumbia.  Our 
expeiience  over  this  time  frame 


persuades  us.  with  the  benefit  of 
hindsight,  that  the  concerns  the 
Commission  articulated  in  the  BOC 
Manufacturing  S'PRM  were 
unwarranted  because  the  competitive 
harms  the  Commission  envisioned 
simplv  have  not  materialized. 

4.  Whenever  the  Commission  adopts 
rules,  it  must  consider  whether  the 
benefit  of  such  rules  outweighs  the 
burden  on  regulated  entities.  As  written, 
section  273  provides  detailed 
requirements  that  should  facilitate  quick 
review  and  disposal  of  alleged 
violations  on  a  case-by-case  basis. 
Moreover,  if  a  party  believes  that  section 
273  does  not  clearly  indicate  the  proper 
course  of  conduct,  the  Commission  has 
in  place  adequate  mechanisms  for 
addressing  the  party's  concerns. 
.'\ccordinglv,  we  believe  a  case-by-case 
approach  would  serve  the  public 
interest  more  efficiently  than  imposing 

a  new  rules  regime. 

Regulatory  Flexibility  Act 

5.  The  Commission  concludes  that, 
because  it  does  not  adept  rules  in  this 
Memorandum  Opinion  &  Order  to 
implement  section  273,  our  resolution 
of  this  matter  raises  no  Regulatory 
Flexibilitv  Act  issues.  Although  section 
273  focuses  primarily  on  BOC 
manufacturing  activity,  in  the  BOC 
Manufacturing  SPRM  iho  Conrmission 
questioned  whether  development  of 
rules  would  "have  a  significant 
eccmomic  impact  on  a  substantial 
number  of  small  businesses  insofar  as 
thev  apply  to  entities  that  develop 
standards,  develop  generic  requirements 
and  conduct  certification  activity." 
However,  in  this  Memorandum  Opinion 
&  Order,  the  Commission  neither 
promulgates  new  rules  nor  revises 
existing  rules,  thus  the  action  does  not 
require  anv  change  in  the  current 
practices  of  any  standard  setting 
entities,  large  or  small.  Accordingly, 
because  the  Commission  implements  no 
rules,  it  takes  no  action  that  would 
require  entities  to  modify  their 
practices.  Thus,  the  Commission  finds 
that  the  action  will  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 

Paperwork  Reduction  Act  of  1995 

6,  The  Commission  finds  that  this 
Memorandum  Opinion  and  Order  does 
not  contain  information  collection 
provisions  and  therefore  does  not 
implicate  the  Paperwork  Reduction  Act 
of  1995. 

Ordering  Clauses 

1.  Accordinglv,  pursuant  to  sections 
1,  3.  4{i)-(i),  7,  201-209.  218-220.  251. 
271-273  and  403  of  the  ' 
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Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 153. 154(iHj), 
157, 201-209,  218-220,  251,  271-273, 
and  403  that  this  Memorandum  Opinion 
and  Order  is  adopted. 

2.  The  Commission  has  thus 
completed  its  review  of  the  record  in  the 
above-captioned  rulemaking. 
Accordingly,  the  above-captioned 
proceeding  is  terminated. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-26108  Filed  10-16-03;  8:45  am] 

BILLING  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  51 

[WC  Docket  No.  03-173;  FCC  03-224] 

Review  of  the  Commission's  Rules 
Regarding  the  Pricing  of  Unbundled 
Network  Elements  and  ttie  Resale  of 
Service  by  Incumbent  Local  Exchange 
Carriers 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  initiates  a 
rulemaking  proceeding  to  examine  the 
rules  applicable  to  pricing  of  unbundled 
network  elements  (UNEs)  and  resold 
telecommunications  services  made 
available  by  incumbent  local  exchange 
carriers  (LECs)  to  competitive  LECs.  The 
Federal  Communications  Commission 
(Commission)  adopted  the  cvurent  UNE 
pricing  regime  known  as  the  Total 
Element  Long  Rim  hicremental  Cost 
(TELRIC)  methodology  in  1996.  This 
Commission  stated  at  that  time  that  it 
intended  to  re-examine  this 
methodology  over  time,  and  this 
rulemaking  represents  the  Commission's 
first  such  re-examination  of  its  UNE 
pricing  rules.  The  Commission  also 
adopted  resale  pricing  rules  in  1996. 
The  U.S.  Court  of  Appeals  for  the  Eighth 
Circuit  reversed  the  resale  pricing  rules 
in  2000.  This  document  seeks  comment 
on  whether,  and,  if  so,  in  what  manner, 
to  revise  the  Commission's  UNE  pricing 
rules  and  on  whether,  and,  if  so,  in  what 
manner,  to  promulgate  resale  pricing 
rules. 

DATES:  Comments  due  December  16, 
2003,  and  reply  conunents  due  January 
30,  2004. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554.  See 
SUPPLEMENTARY  INFORMATION  for  filing 
instructions. 


FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Morris,  Wireline  Competition 
Bureau,  Pricing  Policy  Division,  (202) 
418-1530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  (NPRM)  in  WC 
Docket  No.  03-173,  adopted  on 
September  10,  2003,  and  released  on 
September  15,  2003.  The  full  text  of  this 
document  is  available  on  the 
Commission's  website  Electronic 
Comment  Filing  System  and  for  public 
inspection  Monday  through  Thursday 
from  8  a.m.  to  4:30  p.m.  and  Friday  from 
8  a.m.  to  11:30  a.m.  in  the  FCC 
Reference  Center,  Room  CY-A257,  445 
Twelfth  Street,  SW.,  Washington,  DC 
20554.  Alternative  formats  are  available 
to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365.  The  full 
text  of  the  NPRM  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  Qualex  International,  Room 
CY-B402,  445  Twelfth  Street.  SW.. 
Washington,  DC  20554,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898,  or 
e-mail  at  qualexint@aol.com. 

Background 

1.  This  NPRM,  adopted  September  10, 
2003  and  released  September  15.  2003 
in  WC  Docket  No.  03-173.  FCC  03-224, 
initiates  a  proceeding  to  examine  the 
Commission's  UNE  pricing  and  resale 
pricing  rules.  Currently,  the 
Commission's  TELRIC  rules,  47  CFR 
51.501  et  seq.,  which  were  promulgated 
in  1996,  apply  to  the  pricing  of  UNEs. 
The  U.S.  Supreme  Court  affirmed  the 
Commission's  jurisdiction  to 
promulgate  these  rules  in  1999  and 
affirmed  the  reasonableness  of  these 
rules  in  2002.  In  contrast,  however, 
because  the  U.S.  Court  of  Appeals  for 
the  Eighth  Circuit  reversed  the 
Commission's  resale  pricing  rules  in 
2000,  there  currently  are  no  resale 
pricing  rules.  Because  the  Commission's 
UNE  pricing  rules  have  not  been 
examined  in  over  seven  years,  and 
because  the  Commission  does  not  have 
resale  pricing  rules,  we  conclude  that  it 
is  time  to  examine  the  pricing  rules  for 
UNEs  and  resale. 

Discussion 

2.  We  undertake  this  rulemaking  with 
the  goal  of  modifying  or  clarifying  the 
Commission's  UNE  and  resale  pricing 
rules  to  aid  state  commissions  in  more 
easily  developing  UNE  pricing  and 
resale  discounts  that  meet  the  statutory 
standards  established  by  Congress  in 
section  252(d)  of  the 
Telecommunications  Act  of  1996  and  to 
provide  more  certainty  and  consistency 
in  the  results  of  these  state  proceedings. 


See  47  U.S.C.  252(d).  We  seek  to 
determine  whether  oiu-  UNE  pricing 
methodology  is  working  as  intended 
and,  in  particular,  whether  it  is 
conducive  to  efficient  facilities 
investment.  We  also  undertake  this 
rulemaking  to  examine  whether,  and,  if 
so,  in  what  manner,  to  promulgate 
resale  pricing  rules. 

3.  As  a  preliminary  matter,  we 
reaffirm  our  commitment  to  using 
forward-looking  costing  principles  to 
determine  UNE  rates.  We  decline  to 
open  an  inquirj'  into  alternative  pricing 
theories,  including  historical  cost, 
efficient  component  pricing  rule,  and 
Ramsey  pricing  theories.  Instead,  in 
examining  UNE  pricing  rules,  the  NPRM 
focuses,  and  seeks  comment,  on 
whether  clarifications  or  modifications 
should  be  made  to  the  current  fonvard- 
looking  economic  cost-based  rules. 

4.  In  the  NPRM.  we  will  examine 
whether  the  UNE  pricing  rules  distort 
our  intended  pricing  signals  by 
understating  forward-looking  costs  and 
thereby  thwart  the  development  of 
facilities-based  competition.  We  will 
consider  whether  modifications  to  the 
current  UNE  pricing  rules  are  necessarv 
to  both  preserve  their  forward-looking 
emphasis  and  pro-competitive  purposes, 
while  simultaneously  making  the  rules 
more  transparent  and  theoretically 
sound.  Specifically,  we  tentatively 
conclude  that  UNE  prices  should  be 
based  on  costs  more  firmly  rooted  in  the 
real-world  attributes  of  the  existing 
networks  of  incumbent  LECs  rather  than 
the  speculative  attributes  of  a  purely 
hypothetical  network.  We  seek 
comment  on  this  tentative  conclusion. 

5.  We  seek  comment  on  the 
appropriate  goals  of  a  UNE  pricing 
regime.  Should  UNE  prices  continue  to 
be  set  in  a  manner  that  sends  efficient 
entry  and  investment  signals  to 
competitors  and  that  enables  incumbent 
LECs  to  recover  their  forward-looking 
costs?  We  ask  that  parties  comment  on 
whether  these  remain  the  appropriate 
goals  and,  if  not.  that  parties  identify' 
alternative  pricing  goals.  We  seek 
information  on  how  the  Commission 
can  measure  whether  a  pricing  regime  is 
sending  appropriate  entry  and 
investment  signals.  We  request  parties 
comment  on  the  value  of  comparisons  to 
an  incumbent  LECs  historical  costs?  We 
also  seek  comment  on  potential  other 
goals  of  a  pricing  regime,  such  as 
transparency  and  verifiability. 

6.  We  seek  comment  on  the  effect  of 
the  Commission's  recent  decision  in  the 
Triennial  Review  Order,  68  FR  52276, 
September  2,  2003.  In  particular,  the 
Commission  adopted  a  new 
interpretation  for  determining  whether 
requesting  telecommunications  carriers 
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dH'  f-ntitled  to  access  a  network  element 
on  dn  unbundled  basis  We  ask  that 
comments  discuss  in  detail  the 
relationship,  if  anv.  between  this  new 
interpretation  and  the  Commission's 
r\E  pru  ins  rules   In  particular,  we 
seek  comment  on  the  affect  on  our 
pricing  rules  of  the  iituitations  nn  the 
unbundlint;  mdiuiat"-  .is^'k  lat^d  with 
hvhriii  fiber  copper  lM..p>   Wf  aUo  seek 
(  ..mnient  nn  the  atftM  t  limitations  (m 
fiber  loop  unbundlinij  •.houiii  have  on 
r\F.  pru.in^  rule-.   Further,  we  request 
that  parties  c:omment  on  how  stdtes 
should  set  rates  for  network  elements 
that  no  longer  are  required  to  be 
provided  on  an  unbundled  basis. 

7   !n  the  universal  service  proceeding, 
the  Commission  determined  that 
funding  should  be  based  on  the  forward- 
looking  cost  of  providing  universal 
service,  and  identified  criteria  to  guide 
in  the  selection  of  a  forward-looking 
universal  service  cost  model.  Universal 
Sen-ice  Order.  62  FR  32862,  lune  17. 
1997.  The  Commission  applied  these 
criteria  to  develop  a  computer  cost 
model  and  to  select  the  inputs  necessan,' 
to  develop  forward-looking  costs  using 
this  model.  L'SF Platform  Order.  63  FR 
63993.  November  18.  1998:  L'SF  Inputs 
Order.  64  FR  67372,  December  1.  1999, 
In  developing  the  universal  service  cost 
model  and  inputs,  the  Commission  did 
not  intend  to  provide  any  systematic 
guidance  for  TELRIC  rate-setting,  and 
emphasized  that  universal  service  cost 
inputs  ma\'  not  be  appropriate  for  use  in 
determining  UNE  prices.  The 
Commission  continues  to  discourage 
states  from  using  the  universal  service 
nationwide  inputs  for  the  purpose  of 
developing  UNE  rates.  We  invite  parties 
to  comment  on  the  relationship  between 
universal  service  cost  rules  and  UNE 
pricing  rules. 

8.  Network  Assumptions — General 
Theory.  One  of  the  central  internal 
tensions  in  the  application  of  the 
TELRIC  methodology  is  that  it  purports 
to  replicate  the  conditions  of  a 
competitive  market  by  assuming  that  the 
latest  technology  is  deployed 
throughout  the  hypothetical  network, 
while  at  the  same  time  assuming  that 
this  hypothetical  network  benefits  from 
the  economies  of  scale  associated  with 
serving  all  of  the  lines  in  a  study  area. 
In  the  real  world,  however,  even  the 
most  efficient  carrier's  network  will 
reflect  a  mi.x  of  new  and  older 
technology  at  anv  given  time.  We  thus 
seek  comment  on  whether  TELRIC's 
technology  assumptions  may  result  in 
forward-looking  costs  that  are  not 
achievable  even  in  the  most  competitive 
markets  and  whether  the  TELRIC 
methodology,  therefore,  may  undermine 
the  incentive  for  either  competitive 


LECs  or  in(  umbent  LECs  to  build  new 
fai  ilities 

9.  W'e  tentatively  i oiu  hide  that  the 
TEI.RK'  rules  should  more  chjseiy 
account  for  real  world  attributes  of  the 
routing  and  to[)ogr,i[ihv  of  an  incumbent 
LEC:s  net'.vnrk  in  the  development  of 
forward-looking  i  osts  We  seek 
comment  on  this  ,ip[)roach  and.  in 
particular,  on  how  siu  h  an  approach 
may  differ  from  the  practices  of  state 
commissions  in  UNE  pricing 
[iroceedings.  We  also  ask  partii-s  to 
comment  on  proposals  that  would 
achieve  these  objectives  We  seek 
comment  on  whether  it  is  appropriate  to 
assume  that  the  cost  of  an  existing 
element  is  the  cost  of  that  element  il  it 
were  being  replac.eii  tod.iN    We  also  seek 
comment  on  whether  we  should  deline 
the  relevant  network  as  one  th.it 
incorporates  upgrades  planned  by  the 
inc;umbent  LEC  over  some  ob|ective 
time  horizon  [e.g..  three  or  five  years), 
as  documented,  for  example,  in  an 
incumbent  LECs  actual  engineering 
plans.  We  request  parties  comment  '<n 
anv  other  alternatives  that  wouUi 
ground  tbi-  TELRIC  rules  in  the 
attributes  of  an  incumbent  LECs 
existing  network  Further,  we  seek 
comment  on  whether  any  of  these 
approaches  would  produce  results  that 
are  more  consistent  across  states  and 
send  better  entry  and  investment  signals 
to  both  incumbents  and  comjietitors 

10.  The  TELRIC  methodology 
currently  defines  the  term  "long  run"  to 
mean  a  period  long  enough  for  all  of  a 
firm's  costs  to  be  variable  or  avoid.jhle 
We  seek  comment  on  whether  our 
tentative  conclusion  compels  us  to  shift 
away  from  a  long  run  average  cost 
methodology  to  a  short  run  average  cost 
methodology  and.  if  so,  what  are  the 
consequences  of  such  a  shift.  We 
request  parties  comment  on  whether 
such  an  approach  is  consistent  with  the 
statute's  heavy  presumption  against  the 
use  of  embedded  costs, 

1 1 .  We  ask  the  parties  to  suggest  other 
wavs  of  defining  the  network  that  is  to 
be  modeled  in  a  UNE  pricing 
proceeding.  To  what  extent  should 
network  assumptions  reflect  evidence  of 
the  network  decisions  made  by 
competitive  LECs?  Parties  should 
explain  in  detail  the  network 
assumptions  they  advocate  and  the 
competitive  assumptions  implicit  in 
their  proposals   Parties  should  also 
e\[)laiii  whether  tlie\  are  proposing  a 
theor\  based  on  short-run  costs  or  long- 
run  costs,  and  how  thtiir  proposed 
definition  of  the  network  will  produce 
more  accurate  ei  onomu  signals  and 
more  c;onsistent  results  than  the  current 
pricing  regime. 


12,  The  dispute  as  to  the  relevant 
network  for  pricing  purposes  is  in  large 
part  a  dispute  over  what  constitutes 
efficiency.  We  seek  comment  on  the 
efficiency  standard  thai  the  Commission 
should  use  in  order  to  achieve  UNE 
prices  that  send  correct  economic 
signals  regarding  investment,  while  still 
achieving  the  necessary  level  of  cost 
recovery.  A  central  principle  of  the 
current  UNE  pricing  rules  is  that 
competitive  LECs  should  not  pay  rates 
that  ctunpensate  incumbent  LECs  for 
past  inefficiencies.  Given  that  many 
incumbent  LEC;s  have  been  subject  to 
price  cap  regulation  for  some  time,  we 
seek  comment  on  whether  we  should 
find  an  incumbent  LECs  practices 
presumptively  efficient.  Would  the 
ado()ticm  "fa  productivity  factor  be 
ner  essary  as  pari  of  a  transition  to  a      i 
regime  based  more  on  the  network 
assumptions  of  an  existing  network:'  We 
also  ask  parties  to  identify'  the  evidence 
that  would  be  necessary  to  overcome  a 
presumption  of  efficiency  by  an 
incumbent  LEC  and  what  effect  anv 
asymmetry  in  access  to  information 
about  an  incumbent's  practices  and 
costs  should  havfi  on  anv  presumption 
we  create   We  ask  parties  to  be  very 
specifir:  in  defining  the  standard  of 
effi(  ieni  \  and  explaining  how  to 
determine  whether  a  network  is 
optimized  for  economic  efficiency.  We 
further  ask  parties  that  favor  a  change  in 
network  assumptions  to  identify-  how- 
such  a  change  would  affect  each 
component  of  the  pricing  rules  1p  ,g., 
operating  expenses,  cost  of  capital, 
depreciation). 

13.  We  ask  parties  to  discuss  whether 
a  regime  focused  more  closely  on  the 
existing  network  of  an  incumbent  would 
be  easier  for  state  commissicms  to 
imjileiiient  than  the  current  TELRIC 
regime   For  example,  we  seek  comment 
on  wheth.M-  there  would  be  issues  of 
transparency  and  verifiability  in  placing 
a  greater  reliance  on  the  attributes  of  an 
incumbent  LECs  existing  netw-ork.  We 
seek  comment  on  whether  focusing  the 
cost  inquiry  on  an  incumbents  existing 
network  might  place  competitive  LECs 
at  an  informational  disadvantage  in 
litigating  anv  factual  issues  about  which 
the  incumbent  LEC,  as  owner  of  that 
network,  may  have  better  information. 
We  re'quest  parties  propose  concrete 
procedural  safeguards  designed  to 
minimize  risks  of  an  informational 
imbalance  resulting  from 
methodological  reforms  discussed  in  the 
NPRM.  We  also  ask  parties  to  comment 
on  ways  in  which  UNE  pricing 
proceedings  can  be  streamlined  without 
placing  any  party  at  a  material 
informational  disadvantage. 
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14.  Network  Assumptions — Specific 
Network  Inputs.  In  addition  to  our 
tentative  conclusion  that  a  forward- 
looking  pricing  methodology  should 
more  closely  account  for  the  real-world 
attributes  of  the  routing  and  topography 
of  an  incumbent  LEC's  network,  we 
believe  there  are  a  number  of  aspects  of 
the  current  efficient  network 
assumption  that  might  benefit  from 
clarification  or  modification.  We  discuss 
some  of  these  issues  below,  and  we 
encourage  parties  to  identify  additional 
steps  we  might  take  to  produce  prices 
that  satisfy  the  objectives  we  have 
identified. 

15.  We  seek  comment  on  the  network 
routing  assumptions  that  would  be 
consistent  with  our  tentative  conclusion 
that  prices  should  accoimt  for  the  real- 
world  attributes  of  the  routing  and 
topography  of  an  inciunbent  LEC's 
network.  Specifically,  we  seek  comment 
on  the  importance  of  the  locations  of 
existing  rights-of-way,  existing  poles, 
and  existing  conduit  for  all  wireline 
carriers  when  new  facilities  are  built. 
We  also  seek  comment  on  whether  there 
is  any  theoretical  basis  for  an  approach 
that  does  not  assimie  the  existence  of 
current  roads,  buildings,  and  natural 
obstacles.  We  request  parties  to 
comment  on  whether  and  how  existing 
rights-of-way  should  be  accounted  for  in 
network  routing  assumptions.  Parties 
supporting  the  use  of  existing  rights-of- 
way  as  a  basis  for  network  routing 
assumptions  should  explain  how  states 
can  best  determine  cmrent  rights-of-way 
routes,  and  how  such  routes  can  be 
compared  to  the  routes  of  incumbent 
LEC  facilities  and  of  the  routes 
generated  by  computer  cost  models.  We 
ask  parties  to  explain  how  their 
proposed  network  principles  reflect  the 
variables  than  incumbent  and 
competitive  LECs  consider  in  making 
routing  and  construction  decisions.  To 
the  extent  parties  propose  principles 
based  on  the  real-world  attributes  of  an 
incumbent  LEC's  existing  network,  they 
should  explain  in  detail  how  a  state 
commission  would  establish  the 
forward-looking  cost  of  an  existing 
network,  and  how  such  a  costing 
approach  differs  from  "rate-of-retum  or 
other  rate-based"  methodologies 
prohibited  under  section  252(d)(1).  47 
U.S.C.  252(d)(1).  We  also  ask  parties  to 
comment  on  the  applicability,  if  any,  of 
the  Commission's  conclusion  in  the 
USF  Platform  Order  that  incumbent  LEC 
networks  are  an  inappropriate  basis  to 
use  to  determine  outside  plan  design 
because  they  "may  not  represent  the 
least-cost,  most-efficient  design  in  some 
cases."  Finally,  we  invite  parties,  and  in 
particular  state  commissions,  to 


comment  on  whether,  and  how,  our 
tentative  conclusion  to  account  more 
closely  for  the  real-world  routing  and 
topography  of  an  incumbent's  network 
would  affect  the  ability  of  carriers  to  use 
computer  cost  models. 

16.  We  seek  comment  on  the 
technology  assumptions  that  should  be 
assumed  in  developing  UNE  prices  We 
invite  parties  to  comment  on  how  our 
tentative  conclusion  above  affects  the 
technology  assumptions  used  to  develop 
UNE  prices.  We  request  parties  to 
comment  on  the  relevance  to  the 
development  of  UNE  prices  of  the 
Commission's  statement  in  the  USF 
Platform  Order  that  existing  incumbent 
LEC  plant  likely  does  not  reflect 
forward-looking  technology  choices.  We 
seek  comment  on  how  to  determine 
prices  for  equipment  types  that  are  no 
longer  widely  used  in  the  industry,  such 
as  analog  switches  or  older  versions  of 
digital  loop  carrier  systems.  We  also 
seek  comment  on  how  an  approach  that 
replicates  an  incumbent  LEC's  existing 
technology  compares  to  a  reproduction 
cost  methodology. 

17.  We  encourage  parties  to  identify' 
the  specific  factors  that  influence  their 
decisions  with  respect  to  how  quickly  to 
deploy  new  technology.  How.  if  at  all. 
should  we  factor  in  the  uncertainty 
associated  with  the  timing  and 
efficiency  of  new  technology?  Of  what 
relevance,  if  any,  is  the  pace  at  which 
incumbent  LECs  have  deployed  new 
technologies  in  the  past?  Is  there 
evidence  of  the  diffusion  rates  of  new 
technology  in  competitive  markets  as 
opposed  to  monopoly  markets  that 
might  inform  our  analysis? 

18.  We  seek  comment  on  certain 
specific  cost  input  issues.  Structure 
sharing  refers  to  how  much  of  the  cost 
of  installing  poles,  digging  trenches,  and 
placing  conduit  would  be  shared  on  a 
forward-looking  basis  by  the  incumbent 
LEC  with  other  entities.  The  more 
sharing  that  is  assumed,  the  lower  the 
cost  to  the  incumbent  LEC  of  providing 
the  element.  We  seek  comment  on  the 
guidance  the  Commission  should 
provide  to  state  commissions  on  the 
method  for  establishing  structure 
sharing  percentages,  particularly  in  light 
of  our  tentative  conclusion,  above. 
Should  sharing  opportunities  that  were 
available  at  the  time  plant  was  build  be 
considered?  How  relevant  are  an 
incumbent  LEC's  actual  sharing 
percentages?  What  other  sources  of  data 
might  be  relevant?  We  request  parties 
identify  factors  that  either  encourage  or 
discovuage  parties  from  sharing 
construction  costs  today  and  explain 
how  these  factors  should  be  reflected  in 
determining  UNE  prices.  Parties  should 
provide  empirical  data  with  respect  to 


their  experiences  sharing  construction 
costs  with  other  entities. 

19.  A  fill  factor  represents  the 
percentage  of  capacity  of  a  particular 
facility  or  piece  of  equipment  that  is 
used  on  average  over  its  life.  Increasing 
fill  factors  effectively  lowers  costs  by 
reducing  the  amount  of  spare  capacity 
allocated  to  working  units.  We  seek 
comment  on  the  appropriate  guidelines 
for  states  to  follow  in  establiEhing  fill 
factors.  What  factors  do  states  currently 
consider  in  developing  fill  factors?  How 
relevant  are  an  incumbent's  existing  fill 
factors  in  establishing  forward-looking 
fill  factors?  Should  they  be  dispositive 
in  light  of  our  tentative  conclusion, 
above?  If  not,  what  other  evidence 
should  be  considered?  Are  carrier  of  last 
resort  obligations  relevant  to 
determining  the  appropriate  fill  factors? 
Would  the  fill  factors  of  other 
incumbent  LECs  be  relevant  to 
demonstrate  achievable  efficiencies?  We 
seek  comment  whether  carriers  would 
operate  at  higher  or  lower  fill  factors  as 
the  level  of  facilities-based  competition 
increases  in  a  market.  We  request  that 
parties  submit  empirical  evidence  that 
distinguishes  between  the  fill  factors 
that  carriers  experience  in  competitive 
markets  and  monopoly  markets.  We  also 
seek  comment  on  how  fill  factors  are 
likely  to  vary  as  the  rate  of  demand 
growth  varies.  Finally,  we  seek 
comment  on  methods  for  quantifying 
dynamically  efficient  fill  factors  on  a 
forvvard-looking  basis. 

20.  One  of  the  key  issues  in 
determining  unbundled  switching 
prices  is  the  switching  discounts.  In 
setting  switching  rates,  state 
commissions  have  had  to  determine  the 
appropriate  mix  of  new  switches, 
growth  switching  equipment,  and 
technology  upgrades  to  existing 
equipment.  This  issue  arises  because 
switch  manufacturers  typically  offer  a 
relatively  large  price  discount  for  an 
entirely  new  switch  and  a  smaller 
discount  on  growth  or  upgrade 
equipment  added  to  an  e.\isting  switch. 
The  Commission  has  rejected 
assumptions  of  both  100  percent  new 
switches  and  100  percent  growth 
equipment. 

21.  Because  switching  equipment  has 
a  high  degree  of  modularity,  carriers 
over  time  grow  their  switches  and 
upgrade  them  with  new  technology'  as  it 
evolves  over  time  on  the  premise  that 
this  is  a  better  way  to  minimize  costs 
than  purchasing  a  switch  large  enough 
to  satisfy  anticipated  demand  over  the 
entire  life  of  the  switch.  We  seek 
comment  on  whether  unbundled 
switching  costs  should  be  based  on  the 
prices  that  an  efficient  incumbent  LEC 
or  other  entrant  would  pay  for  switching 
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equipment  o%-er  the  life  of  the  switch 
and  nut  at  a  particular  pi)int  in  the 
switch's  life  cycle.  In  addressinj?  this 
question,  parties  shnuld  explain  the 
assumptions  thev  make  with  respect  to 
line  demand  and  technology 
improvements,  and  their  assumptions 
rei^arding  vendor  pricing  strategies. 

22  The  basu   formula  for  developing 
a  price  for  an  element  is  to  divide  total 
cost  bv  total  demand.  We  ask  for 
(omment  on  the  use  of  this  principle  m 
developing  a  price  that  is  based  on  (  osts 
of  equipment  installed  in  increments 
over  the  life  of  the  switch.  Parties 
should  also  explain  whether,  and  how. 
these  calculations  should  account  for 
the  time  value  of  money.  Is  the 
appropriate  discount  rate  for  use  in 
determining  the  time  value  of  money 
the  cost  of  capital  used  in  calculating 
LINE  prices  generallv ' 

23.  Assuming  that  unbundled 
switching  prices  should  reflect  vendor 
prices  for  switch  equipment  that  is 
installed  in  increments  over  the  life  of 
the  switch,  we  seek  comment  on 
whether  the  starting  point  for 
calculating  costs  should  be  a  new 
switch  that  is  installed  fodav  We  also 
seek  comment  on  whether  unbundled 
switching  prices  should  reflect,  in 
addition  to  costs  for  the  initial  switch 
equipment,  costs  of  growth  additions 
and  technology  upgrades,  growth 
additions  alone,  or  upgrades  alone  for 
the  vears  following  the  initial 
installation.  Commenters  that  believe 
(  urrent  prices  should  recover  costs  of 
future  upgrades  should  explain  why 
(  urrent  competitive  LECs  should  pay  for 
lienefit^  that  they  do  not  yet  receive,  in 
light  of  our  conclusion  that  I'NE  pricing 
should  continue  to  be  based  on  a 
forward-looking  methodology,  we  ask 
commenters  to  describe  in  detail  any 
rationale  for  supporting  or  rejecting 
I  'NE  prices  based  on  vendor  prices  that 
incumbent  LECs  currently  pav  for 
equipment  thev  are  installing  todav  in 
existing  ^witches. 

24.  We  ask  parties  to  explain  in  detail 
the  methodology  that  should  be  used  to 
develop  total  cost  and  total  demand 
under  this  approach  We  also  invite 
parties  to  submit  studies  showing  how- 
to  develop  an  unbundled  switching 
pric:e  These  studies  should  assume  that 
service  is  provided  using  modern  digital 
switches  that  are  installed  today.  We  ask 
that  commenters  develop  this  price  for 
either  an  incumbent  LECs  study  area  or 
a  UNE  zone  within  a  study  area.  One 
studv  should  develop  the  costs  of  initial 
new  equipment  and  all  future  growth 
equipment  that  is  expected  to  be 
installed  periodically  over  the  life  of  the 
switch.  A  second  study  should  develop 
costs  for  these  two  cfimponents  plus 


costs  ot  all  future  technology  upgrade 
equipment  that  is  expected  to  be 
installed  periodically  over  the  life  of  the 
switch.  Parties  should  explain  and  fully 
document  the  methodologv. 
assumptions,  and  data  they  use  to 
estimate  these  costs  and  the  demand 
over  which  these  costs  are  spread.  If  a 
commenter  believes  I'NE  prices  should 
be  based  on  a  switch  teihnology  other 
than  digital  technology,  that  party  may 
submit  other  studies  in  addition  to. 
rather  than  in  place  of.  the  studies 
requested  above 

25,  Cost  ofCapitiil  The  fost  of  capital 
is  the  cost  a  firm  will  intur  in  raising 
funds  in  a  competitive  capital  market.  It 
is  generallv  estimated  as  a  weighted 
average  of  the  cost  of  equity  and  the  cost 
of  debt.  In  the  Trwnnuil  Hrvie-w  Ordtr. 
the  Commission  clarified  that  the 
TEI.RIC-based  cost  of  capital  should 
reflecit  the  risks  of  a  coinpetitivt;  market. 
Because  the  objective  of  TELRIC  is  to 
establish  a  price  that  replicates  the  price 
that  would  exist  in  a  market  in  which 
there  is  facilities-based  competition,  the 
Commission  helii  that  TELRIC  prices 
should  reflect  the  risk  of  losing 
customers  to  other  facilities-based 
carriers.  The  importance  of  this 
clarification  was  to  confirm  that  state 
commission  must  use  a  consistent  set  of 
assumptions  when  they  calculate  the 
three  mam  rate  components  [if.. 
operating  expenses,  cost  of  capital,  and 
depret-iation).  We  invite  parties  to 
comment  on  whether  this  principle 
should  apply  even  if  the  Commission 
adopts  a  L'NE  pricing  methodology  that 
is  tied  more  closely  to  the  existing 
network  of  an  incumbent  LEC, 

26,  We  ask  [uirties  to  identif\'  the 
specific  variables  that  determine  the 
cost  of  capital  under  the  network 
assumptions  that  thev  advocate,  and  to 
offer  suggestions  as  to  how  to  quantify 
the  various  components  of  risk  that 
should  be  reflected  in  a  company's  cost 
of  capital.  We  request  parties  to  identif\- 
both  the  theoretical  arguments  and 
empiric;al  evidence  supporting  the  use 
of  these  variables.  We  seek  comment  on 
how  the  cost  of  debt  and  equity  should 
be  weighted  and  on  how  states  should 
determine  the  appropriate  capital 
structure.  We  seek  comment  on  whether 
Incremental  investment  is  typically 
funded  through  debt  or  equity  and 
whether  the  cost  of  capital  should 
reflect  this. 

27,  One  important  risk  factor  is  the 
risk  of  losing  customers  to  facilities- 
based  competitors.  How  should  this  risk 
be  measured?  What  is  the  relationship 
between  this  risk  and  the  network 
assumptions  we  adopt.  Is  the  risk  of 
supplying  a  product  or  service  always 
greater  in  a  competitive  market  than  in 


a  monopoly  market?  We  also  seek 
comment  on  the  role  of  fixed  and  sunk 
costs,  assumptions  about  the  level  and 
kind  of  competition,  and  entry  strategies 
of  competitors  in  affect  risk  and  cost  of 
capital  of  incumbent  carriers. 

28.  We  seek  comment  on  the 
relationship,  if  any,  between  our 
unbundling  rules  and  the  risk  of 
stranded  investment.  Have  long-term 
contracts  been  used  in  the  provision  of 
UNEs  and  how  does  this  answer  affect 
the  cost  of  capital?  How  can  the  risks 
associated  with  month-to-month 
contracts  be  quantified?  Does  the  u.se  of 
economic  depreciation  eliminate  the 
need  to  compensate  separately  an 
incumbent  LEC  for  any  additional  risk 
of  stranded  investment? 

29.  We  ask  parties  to  comment  on 
ways  in  which  the  Commission  might 
simplify  the  task  of  setting  the  cost  of 
capital.  For  example,  if  we  retain  our 
current  rules,  should  the  cost  of  capital 
vary  among  different  states  or  among 
different  companies,  and,  if  not,  should 
the  Commission  establish  a  particular 
cost  of  capital  for  states  to  employ?  If  we 
move  to  a  pricing  regime  that  looks 
more  closely  at  the  incumbent  LECs 
actual  network,  are  there  any 
presumptions  we  could  establish  to 
facilitate  selection  of  a  cost  of  capital? 
We  ask  parties  to  provide  studies  in 
support  of  their  proposals.  Regardless  of 
our  network  assumptions,  are  there 
particular  models  for  projecting  cost  of 
capital  that  should  or  should  not  be 
used  and  are  there  particular  data 
sources  that  should  or  should  not  be 
given  deference?  We  ask  parties  to 
identify  proxy  companies  or  industries 
for  use  in  estimating  UNE  cost  of 
capital. 

30.  We  ask  parties  to  comment  on 
when  it  would  be  appropriate  for  a  state 
commission  to  establish  different  costs 
of  capital  for  different  UNEs  and.  in 
those  situations,  to  identifv'  what  types 
of  risks  distinguish  one  element  from 
another.  Would  such  an  approach 
accurately  reflect  how  incumbent  LECs 
actually  raise  capital  and,  if  not,  is  this 
relevant?  We  also  seek  comment  on  why 
such  an  approach  has  not  been 
implemented  in  the  states.  We  seek 
comment,  particularly  from  state 
commissions,  on  whether  and,  if  so, 
why  such  an  approach  has  been 
considered  and  rejected.  Are  there  steps 
the  Commission  could  take  to  facilitate 
the  ability  of  states  to  establish  UNE- 
specific  costs  of  capital?  Do  the  benefits 
of  using  a  cost  of  capital  that  more 
accurately  reflects  the  risk  associated 
with  providing  a  particular  UNE 
outweigh  the  administrative  burden  of 
such  an  approach? 
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31.  We  ask  parties  to  explain  whether 
different  proxy  groups  should  be  used  to 
estimate  the  cost  of  capital  for  different 
UNEs.  Parties  should  identify  these 
proxy  groups  and  explain  in  detail  why 
they  are  appropriate.  Alternatively, 
parties  that  advocate  using  a  single 
proxy  group  and  then  adjusting  that  cost 
of  capital  according  to  the  relative  risk 
of  the  particular  UNE  should  explain  in 
detail  how  to  make  the  relevant 
adjustments. 

32.  Depreciation  Expense.  Economic 
depreciation  is  a  method  of  reflecting 
anticipated  declines  in  the  net  present 
value  of  an  asset  of  the  course  of  its 
useful  life.  Calculating  the  appropriate 
rate  of  a  price  decline  is  complicated 
because  it  is  based  largely  on 
projections  about  future  events.  In  UNE 
pricing  cases,  the  task  is  even  more 
difficult  because  most  models  include  a 
levelization  function  that  imposes  a 
constant  price  schedule  over  the  life  of 
the  asset.  There  are  two  components  of 
depreciation — the  useful  life  of  the  asset 
and  the  rate  at  which  the  asset  is 
depreciated  over  that  useful  life. 
Although  the  Commission  has  yet  to 
provide  guidance  regarding  the  use  of 
economic  depreciation  or  to  mandate  a 
specific  set  of  economic  lives,  in  the 
Triennial  Review  Order,  the 
Commission  clarified  that  a  carrier  may 
accelerate  recovery  of  the  initial  capital 
outlay  for  an  asset  over  its  life  to  reflect 
any  anticipated  decline  in  its  value. 

33.  The  useful  life  of  an  asset 
normally  is  determined  by  comparing 
the  operating  cost  of  the  existing  asset 
with  the  operating  cost  plus  investment 
cost  of  a  new  asset  that  performs  the 
same  functions  (assuming  the  new 
equipment  will  generate  the  same 
revenue  as  the  existing  equipment). 
Estimating  asset  lives  is  difficult 
because  the  estimate  depends  on  the 
physical  life  of  the  existing  asset,  the 
expected  operating  costs  of  the  existing 
asset,  and  the  expected  investment  and 
operating  cost  of  new  assets,  some  of 
which  may  not  yet  have  been  invented. 

34.  We  seek  comment  on  the  guidance 
that  we  may  provide  to  the  states  on  the 
issue  of  asset  lives.  For  example,  is  the 
Commission's  past  reluctance  to  rely 
solely  on  Generally  Accepted 
Accounting  Principles  (GAAP)  financial 
reporting  lives  warranted  in  the  context 
of  UNE  ratesetting?  We  seek  comment 
on  the  relationship  between  the 
financial  lives  used  to  develop  earnings 
reported  to  shareholders  and  the 
financial  lives  those  that  companies  use 
to  plan  their  futiue  capital 
expenditures?  If  those  lives  differ,  we 
request  that  parties  explain  why.  We 
also  request  that  competitive  LECs  and 
incumbent  LECs  submit  the  lives  that 


they  use  to  plan  their  capital 
expenditures.  We  further  seek  comment 
on  whether  compliance  with  GAAP 
results  in  any  systematic  bias. 

35.  We  seek  comment  on  how 
financial  reporting  lives  are  developed 
and  whether  they  accurately  represent 
the  anticipated  economic  lives  of  assets. 
For  example,  how  do  financial  lives 
reflect  the  potential  impact  of  future 
technologies?  What  asset  lives  are 
appropriate  for  equipment  in  the 
existing  incumbent  LEC  network  that  is, 
or  soon  will  be,  obsolete?  How  relevant, 
if  at  all,  is  the  actual  retirement 
experience  of  an  incumbent  LEC,  its 
depreciation  reserves,  or  its  projected 
investment  plans  for  the  near  future?  Is 
there  other  objective  evidence  the 
Commission  should  consider  in  this 
regard?  We  encoiu-age  parties  to  provide 
studies  forecasting  the  economic  lives  of 
the  major  local  exchange  carrier  assets 
in  support  of  their  proposals. 

36.  We  also  ask  parties  to  comment  on 
whether  FCC  regulatory  lives  reflect  the 
competition  and  technology 
assumptions  required  under  a  forward- 
looking  costing  methodology.  We  seek 
comment  on  whether  these  lives,  first 
established  a  decade  ago,  are  still 
accurate.  We  ask  parties  to  explain 
whether  the  validity  of  FCC  asset  lives 
depends  in  part  on  whether  the 
Commission  retains  a  scorched  node 
approach  to  network  design  or  instead 
adopts  its  tentative  conclusion  that 
forward-looking  costs  should  more 
closely  account  for  the  real-world 
attributes  of  the  routing  and  topography 
of  an  incumbent  LECs  network. 

37.  The  second  component  of 
depreciation  is  the  depreciation  rate. 
Where  equipment  prices  are  expected  to 
decline  over  time,  the  value  of  existing 
network  assets  (and  therefore  prices 
under  a  forward-looking  methodology*) 
should  decline  at  the  same  rate.  We  seek 
comment  on  the  relationship  between 
the  rate  of  change  in  equipment  prices 
and  the  rate  of  change  in  final  product 
prices.  To  what  extent  do  companies  in 
competitive  markets  consider  changes 
in  the  economic  efficiency  of  assets 
(e.g.,  price  changes,  technological 
advances)  in  deciding  how  quickly  to 
recover  investments?  How  can  we 
measure  anticipated  changes  in  the 
efficiency  of  equipment?  Must  any 
measure  of  equipment  price  also  reflect 
advances  in  the  capabilities  of  the 
equipment?  What  sources  of 
information  would  be  appropriate  for 
use  in  establishing  rates  based  on  a 
forward-looking  costing  methodology? 
We  request  that  parties  explain  how 
different  sources  of  data  address 
changing  capabilitiesr  of  equipment  over 
time.  We  also  request  that  parties 


explain  whether  recent  declines  in 
equipment  costs,  if  any.  are  useful  in 
establishing  a  general  approach,  or  are 
chey  instead  extraordinar\'  events 
caused  by  the  recent  sudden  decline  in 
markets  for  telecommunications 
equipment  generally  and  therefore  not 
reliable  indicators  of  general  trends  in 
equipment  pricing. 

38.  We  seek  comment  on  whether,  if 
the  investment  cost  of  equipment 
changes  from  year  to  year,  should  UNE 
prices  also  similarly  change  from  year  to 
year,  all  else  being  equal.  We  ask  parties 
to  comment  on  the  costs  and  benefits  of 
using  a  wholesale  pricing  regime 
responds  to  a  market  where  investment 
costs  are  changing  and  facilities-based 
competition  exists  or  is  expected  to 
exist.  We  also  ask  parties  to  address 
whether  adjustments  to  depreciation 
expense  are  the  best  mechanism  for 
reflecting  anticipated  equipment  price 
changes  in  UNE  rates. 

39.  Although  carriers  continually 
invest  in  new  assets  and  depreciate  old 
assets,  UNE  cost  models  typically 
assume  that  the  entire  investment  in  the 
network  is  made  at  a  single  point  in 
time,  and  that  no  additional  investment 
is  made  in  subsequent  periods.  This 
same  process  is  repeated  each  time  a 
state  commission  sets  new  rates. 
Because  the  retm^n  on  investment  will 
decline  in  each  period  as  the  base  of 
undepreciated  investment  declines, 
even  straight-line  depreciation  will 
result  in  rapidly  declining  prices  over 
time  unless  recovery  is  levelized  across 
time  periods.  Consequently,  a 
"levelization"  function  is  included  in 
most  cost  models  to  replicate  real-world 
investment  and  recovery  patterns. 

40.  The  levelization  of  rates  that 
occurs  in  most  cost  models  appears  to 
be  inconsistent  with  the  concept  of 
adjusting  UNE  prices  to  reflect 
anticipated  changes  in  equipment 
prices.  We  ask  parties  to  comment  on 
this  statement  and  to  discuss  the 
consequences  of  running  current  cost 
models  without  the  levelization 
function.  Would  there  be  dramatic 
variation  in  rates  from  year  to  year  if 
rates  were  not  levelized?  Does  the  use 
of  levelization  send  incorrect  signals  to 
the  extent  that  it  produces  UNE  prices 
that  do  not  vary  over  time  even  when 
input  prices  are  rising  or  falling?  We 
seek  comment  on  whether  a  better 
approach  might  be  to  recover  through 
depreciation  expense  the  difference 
between  the  current  value  of  the  asset 
and  the  anticipated  value  of  the  asset  at 
the  next  rate  proceeding.  We  request 
that  parties  explain  how  such  an 
approach  would  work  as  a  practical 
matter,  including  whether  and  how 
prices  should  be  adjusted  if  a  state 
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commission's  expectation  regarding 
equipment  prices  prove  to  be  incorrect. 
We  ask  parties  to  identify  any  other 
approaches  to  economic  depreciation 
that  might  be  used. 

41.  We  also  seek  comment  on  whether 
a  reduction  in  asset  lives  might  be  used 
as  a  proxy  for  changing  investment 
costs.  Under  what  circumstances  would 
a  carrier  retire  an  asset  before  the  end 

of  its  useful  life?  We  ask  parties  to 
comment  on  how  unregulated 
companies  account  for  the  uncertainties 
associated  with  equipment  price 
changes  and  other  consequences  of 
advancing  technologies. 

42.  Expense  Factors.  Regulators  often 
estimate  projected  operating  expenses 
by  multiplying  the  projected  investment 
in  the  network  bv  an  annual  cost  factor 
(ACF).  An  ACF  typically  is  a  ratio  of 
current  expenses  to  current  investment 
for  a  particular  account.  The  ratio  is 
multiplied  by  the  projected  investment 
to  obtain  the  projected  expenses.  An 
alternative  method  of  calculating 
monthlv  operating  costs  is  to  look  at 
current  operating  expenses  and  make 
anv  adjustments  that  reflect  anticipated 
experience  in  the  period  for  which  the 
projection  is  made,  such  as  adjustments 
for  productivity  and  inflation.  We  seek 
comment  on  these  approaches  to 
estimating  expenses.  Is  one  approach 
superior  to  the  others?  Under  the 
network  assumptions  required  bv  our 
TELRIC  rules,  is  it  correct  to  assume 
that  expenses  will  be  reduced  in 
proportion  to  reductions  in  investment? 
Would  such  an  assumption  be  more 
acceptable  if  we  changed  the  network 
assumptions  to  more  closely  track  an 
incumbent  LEC's  existing  network?  We 
request  parties  to  explain  whether  it 
would  be  reasonable  to  assume  that  an 
incumbent  LEC's  current  expenses 
represent  the  fonvard-looking  costs  of 
operating  a  network.  We  also  request 
parties  to  identify  if  there  are  other 
approaches  to  projecting  expenses  that 
do  not  relv  on  an  incumbent  LEC's  past 
experience.  We  invite  parties  to  provide 
empirical  evidence  that  demonstrates 
the  factors  that  most  influence  the  level 
of  expenses. 

43.  If  we  find  that  the  best  method  of 
projecting  expenses  is  to  make  forward- 
looking  adjustments  to  actual  expenses, 
we  seek  c:omment  on  the  type  of 
adjustments  that  would  be  appropriate. 
If  adjustments  are  made  for  inflation 
and  productivity,  how  should  those 
factors  be  measured?  From  what  sources 
should  this  informatifjn  be  developed:" 

44.  We  ask  parties  to  address  any 
specific  issues  that  arise  in  connecticm 
with  estimating  non-plant  specific 
expenses,  such  as  customer  care  or 
common  overhead.  How  should  these 


costs  be  allocated  among  different 
elements?  Is  it  appropriate  to  allocate 
these  costs  to  non-recurring  cheuges.  or 
should  they  be  recovered  only  through 
recurring  charges. 

45.  Non-Recurhng  Charges.  Non- 
recurring costs  may  be  thought  of  as  the 
"installation"  or  "set-up"  costs  an 
incumbent  LE(]  incurs  processing  and 
provisioning  a  competitive  LEC  order 
for  a  LINE  Non-recurring  charges 
(NRCs)  constitute  an  up-front  cost  to  the 
competitive  LEC  that  is  generally  not 
recoverable  if  it  subsequently  loses  the 
end-user  customer  served  with  the  UNE. 
Consequently.  NRCs  can  be  a  barrier  to 
entry,  especially  if  they  are  unduly  high. 

46.  There  are  two  primary  sets  of 
issues  that  pertain  to  NRCs.  The  first  set 
of  issues  relates  to  the  costs  an 
incumbent  LEC  should  be  permitted  to 
recover  for  the  activities  needed  to 
initiate  service  to  a  competitive  LEC.  We 
believe  that  consistencv  among  the 
various  ccMuponents  of  rates  is 
important.  Using  one  set  of  network 
assumptions  for  recurring  charges  and  a 
different  set  of  network  assumptions  for 
NRCs  potentially  results  in  some  over- 
recoverv  or  under-recovery. 
Nevertheless,  we  are  sensitive  to  the 
practical  concern  that  network 
assumptions  that  depart  significantlv 
from  an  incumbent  LECs  existing 
network  might  preclude  recovery  of  the 
cost  of  non-reiurring  activities  that 
would  be  required  in  establishing  a 
competitive  market.  We  ask  parties  to 
address  whether  our  tentative 
conclusion  that  the  prit  ing  rules  should 
more  closely  account  lor  the  real-world 
attributes  of  the  routing  and  topography 
of  and  incumbent's  network  should 
applv  with  respect  to  NRCs  and.  if  it 
does,  whether  this  ensures  that 
incumbent  LE(;s  will  be  able  to  recover 
all  of  their  forward-looking  costs  of  non- 
recurring activities. 

47.  A  related  issue  is  the  relationship 
between  NRCs  for  manual  activities  and 
an  incumbent  LEC's  operational  support 
systems  ((3SS).  In  light  of  our  tentative 
conclusion,  above,  we  seek  comment  on 
what  assumptions  should  be  made  with 
respect  to  the  capabilitv  of  the 
incumbent  LEC's  CISS  Should  GSS 
costs  be  recovered  through  expense 
factors  or  through  a  separate  charge?  If 
through  a  separate  charge,  how  should 
that  charge  be  calculated?  Should 
incumbent  LLC's  be  permitted  to  recover 
through  separate  OSS  charges  the  costs 
associated  with  systems  that  are  used 
for  both  wholesale  and  retail  services 
and.  if  so.  how  should  regulators 
allocate  OSS  costs  between  these 
functions?  Should  all  ( osts  of  making 
OSS  available  to  competitors  be  borne 
by  them  or  are  there  costs  more 


appropriately  spread  among  the 
incumbent  LEC's  retail  customers  as 

well? 

48.  We  seek  comment  on  which 
activities  are  susceptible  to  automation 
and  on  how  state  commissions  should 
determine  the  costs  of  performing  these 
activities.  We  request  that  parties 
comment  on  how.  in  addition  to 
subjective  opinions  of  subject  matter 
experts,  state  commissions  might 
develop  more  objective  evidence  on 
non-recurring  costs.  Would  a  shift  to 
network  assumptions  that  more  closely 
track  the  incumbent  LEC's  existing 
network  eliminate  some  of  the 
speculation  that  often  characterizes  state 
proceedings?  Is  it  appropriate  to 
establish  a  presumption  that  an 
incumbent  LEC's  current  practices  with 
respect  to  non-recurring  activities  are 
efficient,  or  are  an  incumbent  LEC's 
incentives  to  be  efficient  diminished 
when  competitive  LECs  are  the  primary 
users  of  a  particular  activity? 

49.  The  second  main  set  of  NRC 
issues  relates  to  whether  non-recurring 
costs  should  be  recovered  through  NRCs 
or  through  recurring  charges.  Generally, 
the  non-recurring  costs  at  issue  are  labor 
costs,  such  as  the  cost  of  sending  a 
technician  to  a  particular  location  to 
enable  the  competitive  LEC  to  provide 
service  to  a  particular  end-user.  One 
possible  solution  to  this  issue  would  be 
to  limit  recovery  through  NRCs  to  those 
costs  that  exclusively  benefit  the 
competitive  LEC  ordering  the  UNE.  The 
cost  of  activities  for  which  NRCs  would 
not  be  permitted  generally  would  be 
recovered  in  recurring  charges  through 
expense  factors.  We  seek  comment  on 
this  approach.  What  affect  would  this 
approach  have  on  the  number  of 
activities  for  which  NRCs  would  be 
permitted?  How  would  such  an 
approach  be  implemented  by  the  states? 
Although  such  an  approach  would 
reduce  the  likelihood  that  NRCs  would 
impose  a  barrier  to  competitive  entry, 
would  it  also  provide  incumbent  LECs 
with  full  recovery  of  their  forward- 
looking  costs?  Under  this  approach  to 
NRCs.  would  there  be  cost  double 
recovery  issues  between  expenses  and 
NRCs  with  regard  to  carriers  that 
alreadv  paid  the  NRCs  and  would  now 
be  paving  for  the  costs  again  through 
ACFs  in  recurring  charges? 

50.  We  solicit  comment  on  whether  a 
contrarv  approach,  allowing  NRCs  for 
everv  activity  related  to  a  competitive 
LEC  order,  would  provide  sufficient 
incentive  for  incumbent  LECs  to  use 
mechanized  processes  when  it  is 
efficient  to  do  so.  Would  such  an 
approach  increase  the  risk  of  over- 
recovery  by  the  incumbent?  Would 
regulators  need  to  develop  mechanisms 
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to  back  out  these  costs  in  developing 
expense  factors?  Would  it  be  necessary 
to  develop  some  type  of  refund 
mechanism  if  other  carriers  also  benefit 
from  the  work?  Parties  that  oppose 
limiting  the  activities  for  which  NRCs 
are  permitted  should  suggest  practical 
methods  for  making  such  adjustments. 

51.  We  invite  parties  to  ofier  other 
suggestions  on  principles  that  states 
could  apply  to  identify  when  it  is 
appropriate  to  recover  costs  through 
NRCs,  and  the  consequences  of  those 
principles  on  competitive  entry  and  cost 
recover^'.  For  example,  of  what 
relevance  are  the  NRCs  imposed  by 
incumbent  LECs  on  retail  customers? 
Would  eliminating  or  reducing  the' 
allocation  of  common  costs  and 
overhead  to  activities  for  which  NRCs 
are  imposed  resolve  concerns  about  the 
level  of  NRCs? 

52.  Beyond  these  general  NRC  issues, 
we  seek  comment  on  some  specific 
issues.  We  request  that  parties  comment 
on  whether  disconnection  costs  should 
be  recovered  as  a  separate  cost  at  the 
time  of  disconnection  or  if  they  should 
be  recovered  through  a  NRC  imposed  at 
the  time  of  installation.  We  ask  that 
parties  provide  empirical  evidence  with 
respect  to  the  frequency  with  which 
facilities  actually  are  disconnected  and 
the  costs  are  not  recovered  through 
other  charges.  We  ask  parties  that  favor 
recovering  disconnection  costs  at  the 
time  of  installation  to  explain  how  to 
reflect  the  time  value  of  money  in 
calculating  the  costs  at  the  time  of 
installation  and  to  explain  whether 
there  eue  other  factors  that  outweigh  the 
consequences  of  having  an  intentional 
mismatch  between  costs  and  revenues 
(caused  by  recovering  the  costs  before 
they  are  incurred). 

53.  A  second  specific  issue  on  which 
we  seek  comment  is  loop  conditioning. 
In  the  Triennial  Review  Order,  the 
Commission  stated  that  state 
commissions  have  discretion  to 
determine  whether  loop  conditioning 
costs  are  forward-looking  costs,  and 
whether  those  costs  should  be  recovered 
through  recurring  or  non-recurring 
charges.  We  ask  parties  to  comment  on 
when  and  how  the  costs  associated  with 
loop  conditioning  should  be  recovered 
through  recurring  or  non-recurring 
charges.  We  noted  in  the  Triennial 
Review  Order  that  one  option  available 
to  state  conMnissions  would  be  to  permit 
NRCs  for  loop  conditioning  only  in 
extraordinary  circumstances,  such  as 
copper  loops  that  are  longer  than  18,000 
feet.  We  seek  comment  on  whether  this 
is  a  useful  distinction.  We  also  seek 
comment  on  how,  if  at  all,  should  such 
NRCs  be  distributed  among  the 
competitive  LEG  requesting 


conditioning  and  the  future  carriers  that 
provide  digital  subscriber  line  service 
over  the  conditioned  loop. 

54.  Rate  Structure.  The  current  rules 
contain  a  variety  of  requirements 
regarding  how  UNE  rates  should  be 
structured.  47  CFR  51.509.  We  seek 
comment  on  whether,  and  under  what 
circumstances,  changes  are  needed  to 
our  rate  structure  requirements.  For 
example,  would  it  be  appropriate  to 
require  switching  costs  or  shared 
transport  costs  to  be  recovered  solelv 
through  flat-rated  charges? 

55.  Rate  Deaveraging.  The 
Commission's  current  rules  require  that 
UNE  rates  be  geographically  deaveraged 
into  at  least  three  cost-based  rate  zones, 
and  do  not  permit  "class-of-ser\'ice" 
deaveraging.  We  seek  comment  on 
whether,  given  the  Commission's 
limited  ability  to  influence  or  control 
retail  local  exchange  rates,  changes  to 
our  deaveraging  policies  with  respect  to 
UNEs  are  necessary  to  achieve  the 
Commission's  goal  of  sending 
appropriate  economic  signals  with 
respect  to  competitive  entrj'  and 
investment  or  cire  there  alternative  steps 
the  Commission  might  take.  We  seek 
conunent  on  whetlier,  and  under  what 
circumstances  we  should  retain  the 
requirement  of  geographic  deaveraging. 
what  are  the  consequences  of 
deaveraging  UNE  prices  in  states  where 
retail  rates  are  not  similarly  deaveraged'' 
Would  it  be  appropriate  to  require 
deaveraging  only  in  states  where  retail 
rates  are  deaveraged?  Can  such  an 
approach  be  reconciled  with  the  cost- 
based  pricing  standard  contained  in 
section  252(d)?  We  also  seek  comment 
on  whether,  and  under  what 
circumstances,  to  retain  the  requirement 
to  average  rates  across  different  classes 
of  service.  Parties  that  favor  elimination 
or  modification  of  this  requirement 
should  present  evidence  demonstrating 
that  the  costs  of  serving  different  classes 
of  customers  are  sufficiently  different  to 
warrant  deaveraging  of  those  rates.  Also, 
we  seek  comment  on  whether 
deaveraging  UNE  rates  across  classes  of 
customers  is  appropriate  is  retail  rates 
do  not  reflect  these  same  cost 
differences. 

56.  Rate  Changes  Ox^er  Time.  UNE 
pricing  proceedings  require  a 
substantial  commitment  of  resources 
from  everyone  involved  and  typically 
take  a  considerable  time  to  complete. 
We  ask  parties  to  comment  on  whether 
there  might  be  mechanisms  that  could 
be  used  to  adjust  prices  over  time, 
thereby  reducing  the  need  for  state 
conmiissions  to  conduct  a  full  UNE 
pricing  proceeding  every  few  years. 
Would  an  approach,  similar  to  many 
price  cap  regimes,  which  periodically 


adjust  rates  based  on  productivitA-  and 
inflation  factors  work  for  UNE  prices 
and.  if  so,  how?  In  particular,  we  ask 
parties  how  productivity  factors  might 
be  calculated.  We  invite  parties  to 
produce  empirical  evidence  regarding 
productivity,  such  as  productivity 
studies,  that  could  be  used  to  establish 
productivity  factors  if  we  pursue  this 
approach.  We  also  seek  comment  on.  if 
the  use  of  productivity  factors  to  adjust 
rates  periodically  is  feasible,  whether  it 
should  be  mandaton,-  and  whether  it 
satisfies  a  state's  legal  obligations  under 
section  252.  Are  there  methods  other 
than  the  use  of  productivity  factors  that 
could  be  used  to  make  periodic  rate 
adjustments? 

57.  Resale  Pricing.  Section  252(d)(3) 
of  the  Telecommunications  Act  of  1996 
requires  that  state  commissions 
establish  wholesale  rates  for  resold 
ser\'ices  based  on  the  incumbent  LECs 
retail  rates,  "excluding  the  portion 
thereof  attributable  to  any  marketing, 
billing,  collection,  and  other  costs  that 
will  be  avoided  by  the  local  exchange 
carrier."  47  U.S.C.  252(d)(3).  The 
Commission's  original  resale  pricing 
rules  were  vacated  the  by  U.S.  Court  of 
Appeals  for  the  Eighth  Circuit,  which 
found  that  the  appropriate  standard  for 
determining  avoided  costs  is  not  those 
costs  that  "can  be  avoided,"  but  rather 

"those  costs  that  the  [incumbent  LEC] 
will  actually  avoid  in  the  future."  Iowa 
Utils.  Bd.  v.  FCC,  219  F.3d  744.  755  (8th 
Cir.  2000).  In  light  of  this  decision,  we 
ask  parties  to  comment  on  the  need  for 
the  Commission  to  adopt  new  rules 
implementing  section  252(d)(3).  Is  the 
statutory  language,  as  interpreted  by  the 
Eighth  Circuit,  sufficiently  clear  that 
further  guidance  from  the  Commission 
is  unnecessary?  Parties  that  favor  the 
establishment  of  national  rules  should 
explain  what  those  rules  would  require. 
Is  it  necessary  or  helpful  for  the 
Commission  to  identify  categories  of 
costs  that  either  are  or  are  not 
presumptively  avoided?  Parties  that 
favor  the  Commission  establishing  this 
type  of  presumption  should  provide 
objective  evidence  demonstrating  the 
type  of  costs  that  incumbent  LECs 
actually  avoid  when  they  provide 
services  to  competitors  for  resale.  For 
example,  how  should  common  costs  be 
treated? 

58.  We  ask  parties  to  discuss  whether 
it  is  necessary,  or  helpful,  for  the 
Commission  to  establish  evidentiary 
guidelines  with  respect  to  the  resale 
discount.  Should  incumbent  LECs  be 
obligated  to  file  cost  studies  in  support 
of  their  proposed  discoimts,  or  are  there 
alternative  showings  that  might  be 
sufficient?  If  studies  are  required,  what 
level  of  detail  should  they  contain? 
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Must  direct  and  indirect  costs  be 
specifically  identified' 

59.  Finally,  we  ask  parties  to  address 
whether  the  subscriber  line  charge 
should  be  subject  to  the  resale  discount 

60.  Interconnection  Pricing  and 
Reciprocal  Compensation.  Under 
section  252(d)(1),  interconnection  is 
subject  to  the  same  cost-based  pricing 
standard  as  UNEs.  We  ask  parties  to 
comment  on  whether  there  is  any  reason 
that  changes  to  the  current  pricing  rules 
for  UNEs  should  not  also  apply  to 
interconnection  provided  pursuant  to 
section  251(c)(2).  We  note  that  the 
Commission  is  considering  issues 
related  to  the  costs  associated  with 
interconnecting  networks  in  the 
pending  Intercarher  Compensation 
STRM,  66  FR  28410,  May  23,  2001. 
Parties  are  invited  to  comment  on  the 
relationship  between  the  section 
251(d)(1)  pricing  standard  and  the 
proposals  for  recovery'  of 
interconnection  costs  that  are  now 
under  consideration  in  that  proceeding 
We  also  invite  parties  to  conunent  on 
issues  related  to  the  pricing  of 
collocation,  which  is  also  subject  to  the 
section  252(d)(1)  pricing  standard.  For 
example,  we  solicit  comment  on 
whether  charges  for  direct  current  (DC) 
power  should  be  based  on  the  number 
of  amps  consumed  or  the  number  of 
amps  fused.  Finally,  we  ask  parties  to 
address  whether  the  Commission 
should  continue  to  apply  the  same 
pricing  rules  to  UNEs  and  to  reciprocal 
compensation.  What  would  be  the 
consequences  of  having  different  pricing 
regimes  for  these  two  different 
functions? 

61.  Implementation  Issues.  We  ask 
parties  to  comment  on  how  any  changes 
to  the  Commission's  UNE  pricing  rules 
should  be  implemented  by  the  states. 
We  ask  parties  to  explain  how  state 
conmiissions  have  proceeded  in 
establishing  prices  under  section 
252(d)(1). 

62.  We  seek  comment  on  whether  we 
should  establish  a  national  timetable 
pursuant  to  which  states  will  conduct 
new  UNE  cost  proceedings  to  reset  all 
rates  in  accordance  with  any  new  rules. 
If  we  establish  a  timetable  for  initiating 
new  UNE  rate  proceedings,  should  we 
require  that  such  proceedings  be 
resolved  within  a  certain  time  period, 
consistent  with  our  direction  to  the 
states  to  perform  the  granular  inquiries 
set  forth  in  the  Tnennial  Review 
proceeding?  If  so,  is  a  nine-month  time 
period  sufficient  to  establish  new  UNE 
prices?  What  recourse  should  carriers 
have  if  a  state  fails  to  act  in  the  allotted 
time? 

63.  We  also  seek  comment  on  whether 
to  establish  a  true-up  mechanism  for  the 


difference  between  what  a  competitor 
pays  for  network  elements  under  rates 
established  pursuant  to  the  current 
TELRIC  rules  and  what  that  competitor 
would  pay  for  the  same  facilities  or 
services  under  rates  established 
pursuant  to  any  new  rules  we  may 
adopt  in  this  proceeding.  If  a  true-up 
mechanism  is  apprtjpriate,  to  what 
period  should  anv  true-up  be 
applicable?  Should  the  beginning  of  the 
true-up  period  be  the  effective  date  of 
the  final  Commission  order  in  this 
proceeding?  Or  is  spme  other  true-up 
period  more  appropriate? 

Procedural  Matters 

Paperwork  Reduction  Act 

64.  This  Notice  of  Proposed 
Rulemaking  (NPRM)  does  not  contain 
proposed  or  modified  information 
collection  requirements. 

Initial  Regulatory  Flexibility  Act 
Analysis 

65.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RFA),  5  U.S.C.  603.  the  Commission 
has  prepared  the  present  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  a  substantial  number  of  small 
entities  bv  the  policies  and  rules 
proposed  in  this  NPRM.  The  RFA.  see 

5  U.S.C.  601  et  seq  .  has  been  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  Pub.  L.  No.  104-121,  Title  II. 
110  Stat.  857  (1996).  Written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
NPRM  provided  below.  The 
Commission  will  send  a  copy  of  the 
NPRM.  including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  See  5  U.S.C. 
603(a).  In  addition,  the  NPRM  and  IRFA 
(or  summaries  thereof)  are  being 
published  in  the  Federal  Register. 

Need  for.  and  Objectives  of,  the 
Proposed  Rules 

66.  In  this  NPRM,  the  Commission 
initiates  the  first  comprehensive  review 
of  TELRIC  pricing  rules  since  they  were 
adopted.  Section  252(d)(1)  of  the  Act 
sets  forth  the  pricing  standard  for  UNEs. 
Section  252(d)(3)  of  the  Act  requires 
that  state  commissions  establish 
wholesale  rates  for  resold  services  based 
on  the  incumbent  LEC's  retail  rates. 
Seven  years  ago.  the  Commission 
adopted  its  current  rules  that  base  UNE 
prices  on  the  Total  Element  Long  Run 
Incremental  Cost  (TELRIC)  of  a  UNE. 
Local  Competition  First  Report  and 


Order.  61  FR  52706.  October  8,  1996. 
The  Commission  stated  at  that  time  that 
it  would  continue  to  review  its  pricing 
rules  based  on  the  results  of  state 
arbitration  proceedings  and  provide 
additional  guidance  as  necessary. 

67.  Based  on  the  wealth  of  experience 
that  has  been  developed  over  the  last 
seven  years,  the  Commission  initiates 
this  proceeding  to  consider  whether  the 
TELRIC  methodology  for  pricing  UNEs 
under  the  Act  is  working  as  intended 
and  whether  it  is  conducive  to  efficient 
facilities  investment.  The  Commission 
also  requests  comment  in  this 
proceeding  on  its  resale  pricing  rules. 
Incumbent  LECs  are  required  to  resell 
retail  services  pursuant  to  section 
251(c)(4)  of  the  Act.  This  NPRM  seeks 
to  preserve  the  forward-looking 
emphasis  and  pro-competitive  purposes 
of  TELRIC.  while  simplifying  this 
methodology.  The  Commission's 
objective  is  to  help  state  commissions 
more  easily  develop  UNE  prices  and 
resale  discounts  that  meet  the  statutory 
standards  established  by  Congress  in 
section  252(d)  and  to  provide  more 
certainty  and  consistency  in  the  results 
of  these  state  proceedings. 

68.  Although  the  Corrmiission  has 
addressed  some  specific  TELRIC  cost 
input  disputes  as  they  have  arisen  in 
section  271  proceedings,  the 
Commission's  disposition  has  provided 
no  systematic  guidance  on  pricing 
issues.  This  proceeding  will  provide 
states  and  interested  parties 
comprehensive  guidance  lacking  in  our 
consideration  of  section  271 
applications.  In  the  Triennial  Review 
Order,  the  Commission  clarified  the 
existing  rules  regarding  two  key 
components  of  TELRIC— cost  of  capital 
and  depreciation. 

69.  Because  of  the  general  nature  of 
the  Commission's  rules  and  the 
hypothetical  and  complex  nature  of  the 
TELRIC  inquiry,  it  is  often  difficult  to 
understand  how  actual  UNE  rates  are 
derived.  Uncertainty  or  inconsistency  in 
how  to  apply  TELRIC  rules  may  also 
result  in  rates  that  significantly  vary 
from  state  to  state  without  regard  to 
genuine  cost  differences.  This  lack  of 
predictability  in  UNE  rates  is  difficult  to 
reconcile  with  the  Commission's  desire 
that  UNE  prices  send  correct  economic 
signals  for  competitive  and  investment 
purposes.  This  NPRM  seeks  to  simplify 
TELRIC  pricing,  provide  more  specific 
guidance  to  make  the  TELRIC  rate- 
setting  process  less  speculative  and 
improve  the  accuracy  of  its  pricing 
signals. 

Legal  Basis 

70.  This  NPRM  is  adopted  pursuant  to 
sections  1.  4(i).  (4j),  201-205,  251,  252, 
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and  303  of  the  Communications  Act  of 
1934.  as  amended.  47  U.S.C.  151,  154(i). 
(j).  201-205.  251,  252,  and  303. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Proposed 
Rules  Will  Apply 

71.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affected  by  the 
proposed  rules.  The  RFA  generally 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization." 
and  "small  governmental  jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act.  A  small  business 
concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  The  term  "small 
governmental  jurisdiction"  is  defined  as 
"governments  of  cities,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  fifty  thousand."  15  U.S.C.  632. 
As  of  1997,  there  were  about  87,453 
governmental  jurisdictions  in  the 
United  States.  This  number  includes 
39.044  county  governments, 
municipalities,  and  townships,  of  which 
37,546  (approximately  96.2%)  have 
populations  of  fewer  than  50,000,  and  of 
which  1,498  have  populations  of  50,000 
or  more.  Thus,  we  estimate  the  number 
of  small  govermnental  jurisdictions 
overall  to  be  84,098  or  fewer.  We  also 
note  that  the  term  "small  goverrunental 
jurisdiction"  includes  state  regulatory 
bodies  commonly  known  as  state  public 
utilities  commissions  or  public  service 
commissions  which  may  be  directly 
affected  by  this  NPRM. 

72.  In  tbis  section,  we  further  describe 
and  estimate  the  number  of  small  entity 
licensees  and  regulatees  that  may  also 
be  indirectly  affected  by  rules  adopted 
pursuant  to  this  NPRM.  The  most 
reliable  source  of  information  regarding 
the  total  numbers  of  certain  common 
carrier  and  related  providers 
nationwide,  as  well  as  the  number  of 
commercial  wireless  entities,  appears  to 
be  the  data  that  the  Commission 
publishes  in  its  Trends  in  Telephone 
Service  report.  The  SBA  has  developed 
small  business  size  standards  for 
wireline  and  wireless  small  businesses 
within  the  three  commercial  census 
categories  of  Wired 
Telecommunications  Carriers,  Paging, 
and  Cellular  and  Other  Wireless 
Telecommunications.  Under  these 
categories,  a  business  is  small  if  it  has 


1,500  or  fewer  employees.  Below,  using 
the  above  size  standards  and  others,  we 
discuss  the  total  estimated  numbers  of 
small  businesses  that  might  be  affected 
by  our  actions. 

73.  We  have  included  small 
incumbent  LECs  in  this  present  RFA 
analysis.  As  noted  above,  a  "small 
business"  under  the  RFA  is  one  that. 
inter  alia,  meets  the  pertinent  small 
business  size  standard  (e.g.,  a  wired 
telecommunications  carrier  having 
1,500  or  fewer  employees),  and  "is  not 
dominant  in  its  field  of  operation."  The 
SBA's  Office  of  Advocacy  contends  that, 
for  RFA  purposes,  small  incumbent 
LECs  are  not  dominant  in  their  field  of 
operation  because  any  such  dominance 
is  not  "national"  in  scope.  We  have 
therefore  included  small  incumbent 
LECs  in  this  RFA  analysis,  although  we 
emphasize  that  this  RFA  action  has  no 
effect  on  Commission  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

74.  Wired  Telecommunications 
Carriers.  The  SBA  has  developed  a 
small  business  size  standard  for  Wired 
Telecommunications  Carriers,  which 
consists  of  all  such  companies  having 
1,500  or  fewer  employees.  According  to 
Census  Bureau  data  for  1997,  there  were 
2,225  firms  in  this  category,  total,  that 
operated  for  the  entire  year.  Of  this 
total.  2,201  firms  had  employment  of 
999  or  fewer  employees,  and  an 
additional  24  firms  had  employment  of 
1,000  employees  or  more.  Thus,  under 
this  size  standard,  the  great  majority  of 
firms  can  be  considered  small. 

75.  Incumbent  Local  Exchange 
Carriers  (LECs).  Neither  the  Commission 
nor  the  SBA  has  developed  a  size 
standard  for  small  businesses 
specifically  applicable  to  incumbent 
local  exchange  services.  The  closest 
applicable  size  standard  under  SBA 
rules  is  for  Wired  Telecommunications 
Carriers.  Under  that  size  standard,  such 
a  business  is  small  if  it  has  1,500  or 
fewer  employees.  According  to 
Commission  data,  1,329  carriers 
reported  that  they  were  engaged  in  the 
provision  of  local  exchange  services.  Of 
these  1,329  carriers,  an  estimated  1,024 
have  1 ,500  or  fewer  employees  and  305 
have  more  than  1,500  employees. 
Consequently,  the  Commission 
estimates  that  most  providers  of 
incumbent  local  exchange  service  are 
small  businesses  that  may  be  affected  by 
the  rules  and  policies  adopted  herein. 

76.  Competitive  Local  Exchange 
Carriers  (CLECs).  Neither  the 
Commission  nor  the  SBA  has  developed 
a  size  standard  for  small  businesses 
specifically  applicable  to  providers  of 
competitive  exchange  services  or  to 
competitive  access  providers  or  to 


"Other  Local  Exchange  Carriers."  all  of 
which  are  discrete  categories  under 
which  TRS  data  are  collected.  The 
closest  applicable  size  standard  under 
SBA  rules  is  for  Wired 
Telecommunications  Carriers.  Under 
that  size  standard,  such  a  business  is 
small  if  it  has  1,500  or  fewer  employees. 
According  to  Commission  data.  532 
companies  reported  that  they  were 
engaged  in  the  provision  of  either 
competitive  access  provider  services  or 
competitive  local  exchange  carrier 
services.  Of  these  532  companies,  an 
estimated  411  have  1.500  or  fewer 
employees  and  121  have  more  than 
1,500  employees.  In  addition,  55 
carriers  reported  that  they  were  "Other 
Local  Exchange  Carriers."  Of  the  55 
"Other  Local  Exchange  Carriers,"  an 
estimated  53  have  1.500  or  fewer 
employees  and  two  have  more  than 
1.500  employees.  Consequently,  the 
Commission  estimates  that  most 
providers  of  competitive  local  exchange 
ser\'ice.  competitive  access  providers, 
and  "Other  Local  Exchange  Carriers" 
are  small  entities  that  may  be  affected 
by  the  rules  and  policies  adopted 
herein. 

77.  Interexchange  Carriers  (IXCsJ. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  size  standard  for  small 
businesses  specifically  applicable  to 
interexchange  services.  The  closest 
applicable  size  standard  under  SBA 
rules  is  for  Wired  Telecommunications 
Carriers.  Under  that  size  standard,  such 
a  business  is  small  if  it  has  1.500  or 
fewer  employees.  According  to 
Commission  data,  229  companies 
reported  that  their  primary 
telecommunications  service  activity  was 
the  provision  of  interexchange  services. 
Of  these  229  companies,  an  estimated 
181  have  1.500  or  fewer  employees  and 
48  have  more  than  1,500  employees. 
Consequently,  the  Commission 
estimates  that  the  majority  of 
interexchange  ser\'ice  providers  are 
small  entities  that  may  be  affected  by 
the  rules  and  policies  adopted  herein. 

78.  Operator  Service  Providers  lOSPsj. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  size  standard  for  small 
businesses  specifically  applicable  to 
operator  ser\ice  providers.  The  closest 
applicable  size  standard  under  SBA 
rules  is  for  Wired  Telecommunications 
Carriers.  Under  that  size  standard,  such 
a  business  is  small  if  it  has  1 ,500  or 
fewer  employees.  According  to 
Commission  data,  22  companies 
reported  that  they  were  engaged  in  the 
provision  of  operator  services.  Of  these 
22  companies,  an  estimated  20  have 
1,500  or  fewer  employees  and  two  have 
more  than  1,500  employees. 
Consequently,  the  Commission 
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estimates  that  the  great  majority  of 
operator  service  providers  are  small 
entities  that  may  be  affected  by  the  niles 
and  policies  adopted  herein. 

79.  Pa\-phone  Senice  Providers 
(PSPs).  Neither  the  Commission  nor  the 
SBA  has  developed  a  size  standard  for 
small  businesses  specifically  applicable 
to  pavphone  services  providers  The 
closest  applicable  size  standard  under 
SBA  rules  is  for  Wired 
Telecommunications  Carriers.  Under 
that  size  standard,  such  a  business  is 
small  if  it  has  1,500  or  fewer  employees. 
According  to  Commission  data.  936 
companies  reported  that  thev  were 
engaged  in  the  provision  of  payphone 
services.  Of  these  936  companies,  an 
estimated  933  have  1.500  or  fewer 
emplovees  and  three  have  more  than 
1.500  employees.  Consequentlv.  the 
Commission  estimates  that  the  great 
majority  of  pavphone  service  providers 
are  small  entities  that  may  he  affected 
bv  the  rules  and  policies  adopted 
herein. 

80.  Prepaid  Calling  Card  Providers. 
The  SBA  has  developed  a  size  standard 
for  a  small  business  within  the  category 
of  Telecommunications  Resellers.  Under 
that  SBA  size  standard,  such  a  business 
is  small  if  it  has  1.500  or  fewer 
emplovees  According  to  Commission 
data.  32  companies  reported  that  they 
were  engaged  in  the  provision  of 
prepaid  calling  cards.  Of  these  32 
companies,  an  estimated  31  have  1.500 
or  fewer  emplovees  and  one  has  more 
than  1,500  employees.  Consequently, 
the  C'ommission  estimates  that  the  great 
majiirit\-  of  prepaid  c:d!ling  card 
providers  are  small  entities  that  may  be 
affected  bv  the  rules  and  policies 
adopted  herein. 

81   Other  Toll  Carrier'^.  Neither  the 
t^ommission  nor  the  SBA  has  developed 
a  size  standard  for  small  businesses 
specificallv  applicable  to  "Other  Toll 
Carriers."  This  categorv'  includes  toll 
carriers  that  do  not  fall  within  the 
categories  of  intere.xchange  earners, 
operator  service  providers,  prepaid 
calling  card  providers,  satellite  sen,'ice 
carriers,  or  toll  resellers.  The  closest 
applicable  size  standard  under  SB.-\ 
rules  is  for  Wired  Telecommunications 
Carriers.  Under  that  size  standard,  such 
a  business  is  small  if  it  has  1,500  or 
fewer  employees.  According  to 
Commission  data.  42  companies 
reported  that  their  primary 
telecommunications  service  activity  was 
the  provision  of  payphone  services.  Of 
these  42  companies,  an  estimated  37 
have  1,500  or  fewer  employees  and  five 
have  more  than  1.500  employees. 
Consequently,  the  Commission 
estimates  that  most  'Other  Toll 
Carriers'"  are  small  entities  that  mav  be 


affected  by  the  rules  and  policies 
adopted  herein. 

82.  Wireless  Service  Providers.  The 
SBA  has  developed  a  small  business 
size  standard  for  wireless  firms  within 
the  two  broad  economic  census 
categories  of  Paging  and  Cellular  and 
Other  Wireless  Telecommunications. 
Lender  bt)th  SBA  categories,  a  wireless 
business  is  small  if  it  has  1.500  or  fewer 
Bmplov€?es.  For  tne  c:ensus  category-  of 
Paging.  Census  Bureau  data  for  1997 
show  that  there  were  1320  firms  in  this 
category,  total,  that  operated  for  the 
entire  year.  Of  this  total.  1303  firms  had 
employment  of  999  or  fewer  employees, 
ami  .111  additional  17  firms  had 
employment  of  1.000  employees  or 
more.  Thus,  under  this  category  and 
associated  small  business  size  standard, 
the  great  majority  of  firms  can  be 
considered  small.  For  the  census 
category  Cellular  and  Other  Wireless 
Telecjommunications  firms.  Census 
Bureau  data  for  1997  show  that  there 
were  977  firms  in  this  category,  total, 
that  operated  for  the  entire  year.  Of  this 
total.  965  firms  had  employment  of  999 
or  fewer  employees,  and  an  additional 
12  firms  had  employment  of  1.000 
employees  or  more.  Thus,  under  this 
second  category  and  size  standard,  the 
great  majority  nf  firms  can.  again,  be 
considert'd  ^mall 

83.  Broadband  Personal 
Communications  Sendee.  The 
broadband  Personal  Communications 
Service  (PCS)  spectrum  is  divided  into 
six  frequency  blocks  designated  A 
through  F.  and  the  Commission  has  held 
auctions  for  each  block.  The 
('ornmi.ssion  defined  "small  entity'  for 
Blocks  C  and  F  as  an  entity  that  has 
average  gross  revenues  of  S40  million  or 
less  in  the  three  previous  calendar 
years.  For  Block  F.  an  additional 
classification  for   "very  small  business" 
was  added  and  is  defined  as  an  entity 
that,  together  with  its  affiliates,  has 
average  gross  revenues  of  not  more  than 
Si 5  million  for  the  preceding  three 
calendar  years.  "  These  standards 
defining  "small  entity"  in  the  context  of 
broadband  PCS  auctions  have  been 
approved  bv  the  SBA.  No  small 
businesses,  within  the  SBA-approved 
small  business  size  standards  bid 
successfully  for  licenses  in  Blocks  A 
and  B.  There  were  90  winning  bidders 
that  qualified  as  small  entities  in  the 
Block  C  auctions.  A  total  of  93  small 
and  very  small  business  bidders  won 
approximately  40  percent  of  the  1,479 
licenses  for  Blocks  D,  E.  and  F.  On 
March  23.  1999.  the  Commission  re- 
auctioned  347  C.  D.  E,  and  F  Block 
licenses.  There  were  48  small  business 
winning  bidders.  On  Januan,'  26,  2001, 
the  Commission  completed  the  auction 


of  422  C  and  F  Broadband  PCS  licenses 
in  Auction  No.  35.  Of  the  35  winning 
bidders  in  this  auction,  29  qualified  as 
"small"  or  "very  small"  businesses. 
Based  on  this  information,  the 
Commission  concludes  that  the  number 
of  small  broadband  PCS  licenses  will 
include  the  90  winning  C  Block  bidders, 
the  93  qualifying  bidders  in  the  D,  E. 
and  F  Block  auctions,  the  48  winning 
bidders  in  the  1999  re-auction,  and  the 
29  winning  bidders  in  the  2001  re- 
auction,  for  a  total  of  260  small  entity 
broadband  PCS  providers,  as  defined  by 
the  SBA  small  business  size  standards 
and  the  Commission's  auction  rules. 
Consequently,  the  Commission 
estimates  that  260  broadband  PCS 
providers  are  small  entities  that  may  be 
affected  by  the  rules  and  policies 
adopted  herein. 

84.  Sarroivband  Personal 
Communications  Services.  To  date,  two 
auctions  of  narrowband  personal 
communications  services  (PCS)  licenses 
have  been  conducted.  For  purposes  of 
the  two  auctions  that  have  already  been 
held,  "small  businesses"  were  entities 
with  average  gross  revenues  for  the  prior 
three  calendar  years  of  S40  million  or 
less.  Through  these  auctions,  the 
Commission  has  awarded  a  total  of  41 
licenses,  out  of  which  11  were  obtained 
by  small  businesses.  To  ensure 
meaningful  participation  of  small 
.business  entities  in  future  auctions,  the 
Commission  has  adopted  a  two-tiered 
small  business  size  standard  in  the 
X'arroivband  PCS  Second  Report  and 
Order.  A  "small  business"  is  an  entity 
that,  together  with  affiliates  and 
controlling  interests,  has  average  gross 
revenues  for  the  three  preceding  years  of 
not  more  (han  S40  million.  A  "very 
small  business"  is  an  entity  that, 
together  with  affiliates  and  controlling 
interests,  has  average  gross  revenues  for 
the  three  preceding  years  of  not  more 
than  SI  5  million.  The  SBA  has 
approved  these  small  business  size 
standards.  In  the  future,  the 
Commission  will  auction  459  licenses  to 
serve  Metropolitan  Trading  Areas 
(MTAs)  and  408  response  channel 
licenses.  There  is  also  one  megahertz  of 
narrowband  PCS  spectrum  that  has  been 
held  in  reserve  cmd  that  the  Commission 
has  not  yet  decided  to  release  for 
licensing.  The  Commission  cannot 
predict  accurately  the  number  of 
licenses  that  will  be  awarded  to  small 
entities  in  future  actions.  However,  four 
of  the  16  winning  bidders  in  the  two 
previous  narrowband  PCS  auctions  were 
small  businesses,  as  that  term  was 
defined  under  the  Commission's  rules. 
The  Commission  assumes,  for  purposes 
of  this  analysis,  that  a  large  portion  of 


/  1  f-  1       r>n 


om    /  I?*^.^r 


r~»r~*/-.V.QT.    17      Onm  /  Prnnncorl    RlllpQ 


Federal  Register/Vol.  68,  No.  201 /Friday,  October  17,  2003 / Proposed  Rules 


59767 


the  remaining  narrowband  PCS  licenses 
will  be  awarded  to  small  entities.  The 
Commission  also  assmnes  that  at  least 
some  small  businesses  will  acquire 
narrowband  PCS  licenses  by  means  of 
the  Commission's  partitioning  and 
disaggregation  rules. 

85,  220  MHz  Radio  Service— Phase  I 
Licensees.  The  220  MHz  service  has 
both  Phase  I  and  Phase  n  licenses.  Phase 
I  licensing  was  conducted  by  lotteries  in 
1992  and  1993.  There  are  approximately 
1.515  such  non-nationwide  licensees 
and  four  nationwide  licensees  currently 
authorized  to  operate  in  the  220  MHz 
band.  The  Commission  has  not 
developed  a  small  business  size 
standard  for  small  entities  specifically 
applicable  to  such  incumbent  220  MHz 
Phase  I  licensees.  To  estimate  the 
number  of  such  licensees  that  are  small 
businesses,  we  apply  the  small  business 
size  standard  under  the  SBA  rules 
applicable  to  "Cellular  and  Other 
Wireless  Telecommunications" 
companies.  This  standard  provides  that 
such  a  company  is  small  if  it  employs 
no  more  than  1 ,500  persons.  According 
to  Census  Bureau  data  for  1997,  there 
were  977  firms  in  this  category,  total, 
that  operated  for  the  entire  year.  Of  this 
total,  965  firms  had  employment  of  999 
or  fewer  employees,  and  an  additional 
12  firms  had  employment  of  1,000 
employees  or  more.  If  this  general  ratio 
continues  in  the  context  of  Phase  I  220 
MHz  licensees,  the  Commission 
estimates  that  nearly  all  such  licensees 
are  small  businesses  under  the  SBA's 
small  business  size  standard. 

86.  220  MHz  Radio  Service— Phase  11 
Licensees.  The  220  MHz  service  has 
both  Phase  I  and  Phase  II  licenses.  The 
Phase  II  220  MHz  service  is  a  new 
service,  and  is  subject  to  spectnmi 
auctions.  In  the  220  MHz  Third  Report 
and  Order,  we  adopted  a  small  business 
size  standard  for  "small"  and  "very 
small"  businesses  for  purposes  of 
determining  their  eligibility  for  special 
provisions  such  as  bidding  credits  and 
installment  payments.  This  small 
business  size  standard  indicates  that  a 
"small  business"  is  an  entity  that, 
together  with  its  affiliates  and 
controlling  principals,  has  average  gross 
revenues  not  exceeding  $15  million  for 
the  preceding  three  years.  A  "very  small 
business"  is  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  that  do  not 
exceed  $3  million  for  the  preceding 
three  years.  The  SBA  has  approved 
these  small  business  size  standards. 
Auctions  of  Phase  II  licenses 
commenced  on  September  15, 1998,  and 
closed  on  October  22,  1998.  In  the  first 
auction,  908  licenses  were  auctioned  in 
three  different-sized  geographic  areas: 


Three  nationwide  licenses,  30  Regional 
Economic  Area  Group  (EAG)  Licenses, 
and  875  Economic  Area  (EA)  Licenses. 
Of  the  908  licenses  auctioned.  693  were 
sold.  Thirty-nine  small  businesses  won 
licenses  in  the  first  220  MHz  auction. 
The  second  auction  included  225 
licenses:  216  EA  licenses  and  9  EAG 
licenses.  Fourteen  companies  claiming 
small  business  status  won  158  licenses. 

87.  800  MHz  and  900  MHz 
Specialized  Mobile  Radio  Licenses.  The 
Commission  awards  "small  entity"  and 
"very  small  entity"  bidding  credits  in 
auctions  for  Specialized  Mobile  Radio 
(SMR)  geographic  area  licenses  in  the 
900  MHz  bands  to  firms  that  had 
revenues  of  no  more  than  $15  million  in 
each  of  the  three  previous  calendar 
years,  or  that  had  revenues  of  no  more 
than  $3  million  in  each  of  the  previous 
calendar  years.  The  SBA  has  approved 
these  size  standards.  The  Commission 
awards  "small  entity"  and  "very  small 
entity"  bidding  credits  in  auctions  for 
Specialized  Mobile  Radio  (SMR) 
geographic  area  licenses  in  the  800  MHz 
bands  to  firms  that  had  revenues  of  no 
more  than  $40  million  in  each  of  the 
three  previous  calendar  years,  or  that 
had  revenues  of  no  more  than  $1 5 
million  in  each  of  the  previous  calendar 
years.  These  bidding  credits  apply  to 
SMR  providers  in  the  800  MHz  and  900 
MHz  bands  that  either  hold  geographic 
area  licenses  or  have  obtained  extended 
implementation  authorizations.  The 
Commission  does  not  know  how  many 
firms  provide  800  MHz  or  900  MHz 
geographic  area  SMR  service  pursuant 
to  extended  implementation 
authorizations,  nor  how  many  of  these 
providers  have  annual  revenues  of  no 
more  than  $15  million.  One  firm  has 
over  $15  million  in  revenues.  The 
Commission  assumes,  for  purposes  here, 
that  all  of  the  remaining  existing 
extended  implementation 
authorizations  are  held  by  small 
entities,  as  that  term  is  defined  by  the 
SBA.  The  Commission  has  held 
auctions  for  geographic  area  licenses  in 
the  800  MHz  and  900  MHz  SMR  bands. 
There  were  60  wLoning  bidders  that 
qualified  as  small  or  very  small  entities 
in  the  900  MHz  SMR  auctions.  Of  the 
1.020  hcenses  won  in  the  900  MHz 
auction,  bidders  qualifying  as  small  or 
very  small  entities  won  263  licenses.  In 
the  800  MHz  auction,  38  of  the  524 
licenses  won  were  won  by  small  and 
very  small  entities.  Consequently,  the 
Commission  estimates  that  there  are  301 
or  fewer  small  entity  SMR  licensees  in 
the  800  MHz  and  900  MHz  bands  that 
may  be  affected  by  the  rules  and 
policies  adopted  herein. 

88.  Paging.  In  the  Paging  Third  Report 
and  Order,  we  developed  a  small 


business  size  standard  for  "small 
businesses"  and  "verj'  small 
businesses"  for  purposes  of  determining 
their  eligibility  for  special  provisions 
such  as  bidding  credits  and  installment 
payments.  A  "small  business"  is  an 
entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  not  exceeding  $15 
million  for  the  preceding  three  years. 
Additionally,  a  "very  small  business"  is 
an  entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  that  are  not  more  than  $3 
million  for  the  preceding  three  years. 
The  SBA  has  approved  these  size 
standards.  An  auction  of  Metropolitan 
Economic  Area  licenses  commenced  on 
February  24,  2000,  and  closed  on  March 
2,  2000.'Of  the  985  licenses  auctioned, 
440  were  sold.  Fifty-seven  companies 
claiming  small  business  status  won.  At 
present,  there  are  approximately  24.000 
IMvate-Paging  site-specific  licenses  and 
74,000  Common  Carrier  Paging  licenses. 
According  to  the  most  recent  Trends  in 
Telephone  Service,  471  carriers  reported 
that  they  were  engaged  in  the  provision 
of  either  paging  and  messaging  services 
or  other  mobile  services.  Of  those,  the 
Commission  estimates  that  450  are 
small,  under  the  SBA  business  size 
standard  specifying  that  firms  are  small 
if  they  have  1,500  or  fewer  employees. 

89,  700  MHz  Guard  Band  Ucensees. 
In  the  700  MHz  Guard  Band  Order,  we 
adopted  a  small  business  size  standard  ' 
for  "small  businesses"  and  "very  small 
businesses"  for  purposes  of  determining 
their  eligibility  for  special  provisions 
such  as  bidding  credits  and  installment 
payments.  A  "small  business"  as  an 
entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  not  exceeding  $15 
million  for  the  preceding  three  years. 
Additionally,  a  "very  small  business"  is 
an  entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  that  are  not  more  than  $3 
million  for  the  preceding  three  years. 
An  auction  of  52  Major  Economic  Area 
(MEA)  licenses  commenced  on 
September  6.  2000,  and  closed  on 
September  21,  2000,  Of  the  104  licenses 
auctioned.  96  licenses  were  sold  to  nine 
bidders.  Five  of  these  bidders  were 
small  businesses  that  won  a  total  of  26 
licenses.  A  second  auction  of  700  MHz 
Guard  Band  licenses  commenced  on 
February  13,  2001  and  closed  on 
February  21,  2001,  All  eight  of  the 
licenses  auctioned  were  sold  to  three 
bidders.  One  of  these  bidders  was  a 
small  business  that  won  a  total  of  two 
licenses. 

90.  Rural  Radiotelephone  Service.  The 
Commission  has  not  adopted  a  size 
standard  for  small  businesses  specific  to 
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the  Rural  Radiotelephone  Service.  A 
significant  subset  of  the  Rural 
Radiotelephone  Service  is  the  Basic 
Exchange  Telephone  Radio  System 
(BETRS).  The  Commission  uses  the 
SBA's  small  business  size  standard 
applicable  to  "Cellular  and  Other 
Wireless  Telecommunications,"  i.e..  an 
entity  employing  no  more  than  1,500 
persons.  There  are  approximately  1 ,000 
licensees  in  the  Rural  Radiotelephone 
Service,  and  the  Commission  estimates 
that  there  are  1,000  or  fewer  small  entity 
licensees  in  the  Rural  Radiotelephone 
Service  that  may  be  affected  by  the  rules 
and  policies  adopted  herein. 

91.  Air-Ground  Radiotelephone 
Ser\'ice.  The  Commission  has  not 
adopted  a  small  business  size  standard 
specific  to  the  Air-Ground 
Radiotelephone  Service.  We  will  use 
SBA's  small  business  size  standard 
applicable  to  "Cellular  and  Other 
Wireless  Telecommunications."  i.e.,  an 
entity  employing  no  more  than  1.500 
persons.  There  are  approximately  100 
licen.sees  in  the  Air-Ground 
Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify 
as  small  under  the  SBA  small  business 
size  standard. 

92.  Aviation  and  Marine  Radio 
Sen'ices.  Small  businesses  in  the 
aviation  and  marine  radio  services  use 
a  verv  high  frequency  (VHF)  marine  or 
aircraft  radio  and.  as  appropriate,  an 
emergency  position-indicating  radio 
beacon  (and/or  radar)  or  an  emergency 
locator  transmitter  The  Commission  has 
not  developed  a  small  business  size 
standard  specifically  applicable  to  these 
small  businesses.  For  purposes  of  this 
analysis,  the  Commission  uses  the  SBA 
small  business  size  standard  for  the 
category  'Cellular  and  Other 
Telecommunications."  which  is  1.300 
or  fewer  employees.  Most  applicants  for 
recreational  licenses  are  individuals. 
Approximately  581.000  ship  station 
licensees  and  131.00U  aircraft  station 
licensees  operatf'  domestically  and  are 
not  subject  to  the  radio  carriage 
requirements  of  any  statute  or  treaty. 
For  purposes  of  our  eyaluations  in  this 
analyMs,  we  estimatf  that  th»Te  are  up 
to  approximately  712.000  licensees  that 
are  small  businesses  (or  indiyiduals) 
under  the  SBA  standard,  in  addition, 
between  December  J.  1998  and 
December  14.  1998.  the  Commission 
held  an  auction  of  42  VHF  Public  Coast 
licenses  in  the  157  1875-157  4500  MHz 
{ship  transmit)  and  IBl. 775-162. 0125 
MHz  (coast  transmit)  bands.  For 
purposes  of  the  auction,  the 
Commission  defined  a  "small  "  business 
as  an  entity  that,  together  with 
controlling  interests  and  affiliates,  has 
average  gross  revenue?  for  the  preceding 


three  vears  not  to  exceed  $15  million 
dollars.  In  addition,  a  "very  small" 
business  is  one  that,  together  with 
controlling  interests  and  affiliates,  has 
average  gross  revenues  for  the  preceding 
three  years  not  to  exceed  $3  million 
dollars.  There  are  approximately  10,672 
licensees  in  the  Marine  Coast  Service, 
and  the  Commission  estimates  that 
almost  all  of  them  qualify  as  "small" 
businesses  under  the  above  special 
small  business  size  standards. 

93  Fixed  Microwave  Services.  Fixed 
microwave  services  include  common 
carrier,  private  operational-fixed,  and 
broadcast  auxiliary  radio  services.  At 
present,  there  are  approximately  22.015 
common  carrier  fixed  licensees  and 
fil,670  private  operational-fixed 
licensees  and  broadcast  auxiliary  radio 
licensees  in  the  microwave  services. 
The  Commission  has  not  created  a  size 
standard  for  a  small  business 
specifically  with  respect  to  fixed 
microwave  services.  For  purposes  of 
this  analysis,  the  Commission  uses  the 
SBA  small  business  size  standard  for  the 
category  "Cellular  and  Other 
Telecommunications,"  which  is  1.500 
or  fewer  employees.  The  Commission 
does  not  have  data  specifying  the 
number  of  these  licen.sees  that  have 
more  than  1.500  employees,  and  thus 
are  unable  at  this  time  to  estimate  with 
greater  precisiim  'he  number  of  fixed 
microwave  ser\ice  license«!s  that  would 
quality  as  small  business  c;oncerns 
under  the  SBA's  small  business  size 
standard.  (Consequently,  the 
Commission  estimates  that  there  are  up 
to  22.015  common  carrier  fixed 
licensees  and  up  td  t)l.(j70  private 
operational-fixed  licensees  and 
broadcast  auxiliary  radio  licensees  in 
the  microwave  services  that  may  be 
small  and  may  be  affected  by  the  rules 
and  policies  adopted  herein.  We  noted, 
however,  that  the  common  carrier 
microwave  fixed  licensee  category 
includes  some  large  entities. 

94.  Offshore  Radiotelephone  Ser\-iie. 
This  service  operates  on  several  UHF 
television  broadcast  channels  that  are 
not  used  for  television  broadcasting  in 
the  coastal  areas  of  states  bordering  the 
Gulf  of  Mexico.  There  are  presently 
approximately  55  licensees  in  this 
service.  We  are  unable  to  estimate  at 
this  time  the  nuinhor  of  licensees  that 
would  quality  as  small  under  the  SBA's 
small  business  size  standard  for 
"Cellular  and  Other  Wireless 
Telecommunications"  services.  Under 
that  SBA  small  business  size  standard, 
a  business  is  small  if  it  has  1,500  or 
fewer  employees. 

95    Wireless  Communn  atiuns 
Ser\ices.  This  service  can  be  used  for 
fixed,  mobile,  radiolocation,  and  digital 


audio  broadcasting  satellite  uses.  The 
Commission  established  small  business 
size  standards  for  the  wireless 
communications  services  (WCS) 
auction.  A  "small  business"  is  an  entity 
with  average  gross  revenues  of  $40 
million  for  each  of  the  three  preceding 
years,  and  a  "very  small  business"  is  an 
entity  with  average  gross  revenues  of 
$15  million  for  each  of  the  three 
preceding  years.  The  SBA  has  approved 
these  small  business  size  standards.  The 
Commission  auctioned  geographic  area 
licenses  in  the  WCS  service.  In  the 
auction,  there  were  seven  winning 
bidders  that  qualified  as  "very-  small 
business"  entities,  and  one  that 
qualified  as  a  "small  business"  entity. 
We  conclude  that  the  number  of 
geographic  area  WCS  licensees  affected 
by  this  analysis  includes  these  eight 
entities. 

96.  39  GHz  Service.  The  Commission 
created  a  special  small  business  size 
standard  for  39  GHz  licenses — an  entity 
that  has  average  gross  revenues  of  $40 
million  or  less  in  the  three  previous 
calendar  years.  An  additional  size 
standard  for  "very  small  business"  is:  an 
entity  that,  together  with  affiliates,  has 
average  grosf  revenues  of  not  more  than 
Si 5  million  for  the  preceding  three 
calendar  years.  The  SBA  has  approved 
these  small  business  size  standards.  The 
auction  of  the  2,173  39  GHz  licenses 
began  on  April  12,  2000  and  closed  on 
May  8,  2000.  The  18  bidders  who 
claimed  small  business  status  won  849 
licenses,  (lonsequently,  the  Commission 
estimates  that  18  or  fewer  39  GHz 
licensees  are  small  entities  that  may  be 
affected  by  the  rules  and  polices 
adopted  herein. 

97.  Multipoint  Distribution  Senice, 
Multichannel  Multipoint  Distribution 
Sen-ice,  and  ITFS.  Multichannel 
Multipoint  Distribution  Service  (MMDS) 
systems,  often  referred  to  as  "wireless 
cable.  "  transmit  video  programming  to 
subscribers  using  the  microwave 
frequencies  of  the  Multipoint 
Distribution  Service  (MDS)  and 
Instructional  Television  Fixed  Service 
(ITFS).  In  connection  with  the  1996 
MDS  auction,  the  Commission 
established  a  small  business  size 
standard  as  an  entity  that  had  annual 
average  gross  revenues  of  less  than  S40 
millicm  in  the  previous  three  calendar 
years.  The  MDS  auctions  resulted  in  67 
successful  bidders  obtaining  licensing 
opportunities  for  493  Basic  Trading 
Areas  (BTAs).  Of  the  67  auction 
winners.  61  met  the  definition  of  a  small 
business.  MDS  also  includes  licensees 
of  stations  authorized  prior  to  the 
auction.  In  addition,  the  SBA  has 
developed  a  small  business  size 
standard  for  Cable  and  Other  Program 
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Distribution,  which  includes  all  such 
companies  generating  $12.5  million  or 
less  in  annual  receipts.  According  to 
Census  Bureau  data  for  1997,  there  were 
a  total  of  1,311  firms  in  this  category, 
total,  that  had  operated  for  the  entire 
year.  Of  this  total,  1,180  firms  had 
annual  receipts  of  xmder  $10  million 
and  an  additional  52  firms  had  receipts 
of  $10  million  or  more  but  less  than  $25 
million.  Consequently,  we  estimate  that 
the  majority  of  providers  in  this  service 
category  are  small  businesses  that  may 
be  affected  by  the  rules  and  policies 
adopted  herein.  This  SBA  small 
business  size  standard  also  appears 
applicable  to  JTFS.  There  are  presently 
2,032  ITFS  licensees.  All  but  100  of 
these  licenses  are  held  by  educational 
institutions.  Educational  institutions  are 
included  in  this  analysis  as  small 
entities.  Thus,  we  tentatively  conclude 
that  at  least  1,932  licensees  are  small 
businesses. 

98.  Local  Multipoint  Distribution 
Service.  Local  Multipoint  Distribution 
Service  (LMDS)  is  a  fixed  broadband 
point-to-multipoint  microwave  service 
that  provides  for  two-way  video 
telecommunications.  The  auction  of  the 
1 .030  Local  Multipoint  Distribution 
Service  (LMDS)  licenses  began  on 
February  18,  1998  and  closed  on  March 
25,  1998.  The  Commission  established  a 
small  business  size  standard  for  LMDS 
licenses  as  an  entity  that  has  average 
gross  revenues  of  less  than  $40  million 
in  the  three  previous  calendar  years.  An 
additional  small  business  size  standard 
for  "very  small  business"  was  added  as 
an  entity  that,  together  with  its  affiliates, 
has  average  gross  revenues  of  not  more 
than  $15  million  for  the  preceding  tliree 
calendar  years.  The  SBA  has  approved 
these  small  business  size  standards  in 
the  context  of  LMDS  auctions.  There 
were  93  winning  bidders  that  qualified 
as  small  entities  in  the  LMDS  auctions. 
A  total  of  93  small  and  very  small 
business  bidders  won  approximately 
277  A  Block  licenses  and  387  B  Block 
licenses.  On  March  27.  1999,  the 
Commission  re-auctioned  161  licenses; 
there  were  40  winning  bidders.  Based 
on  this  information,  we  conclude  that 
the  number  of  small  LMDS  licenses 
consists  of  the  93  winning  bidders  in 
the  first  auction  and  the  40  winning 
bidders  in  the  re-auction,  for  a  total  of 
133  small  entity  LMDS  providers. 

99.  218-219  MHz  Service.  The  first 
auction  of  218-219  MHz  spectrum 
resulted  in  170  entities  winning  licenses 
for  594  Metropolitan  Statistical  Area 
(MSA)  licenses.  Of  the  594  licenses,  557 
were  won  by  entities  qualifying  as  a 
small  business.  For  that  auction,  the 
small  business  size  standard  was  an 
entity  that,  together  with  its  affiliates, 


has  no  more  than  a  S6  million  net  worth 
and,  after  federal  income  taxes 
(excluding  any  carry  over  losses),  has  no 
more  than  $2  million  in  annual  profits 
each  year  for  the  previous  two  vears.  In 
the  218-219  MHz  Report  and  Order  and 
Memorandum  Opinion  and  Order,  we 
established  a  small  business  size 
standard  for  a  "small  business  '  as  an 
entity  that,  together  with  its  affiliates 
and  persons  or  entities  that  hold 
interests  in  such  an  entity  and  their 
affiliates,  has  average  annual  gross 
revenues  not  to  exceed  $15  million  for 
the  preceding  three  years.  A  "ver\'  small 
business"  is  defined  as  an  entity  that, 
together  with  its  affiliates  and  persons 
or  entities  that  hold  interests  in  such  an 
entity  and  its  affiliates,  has  average 
annual  gross  revenues  not  to  exceed  S3 
million  for  the  preceding  three  vears. 
The  SBA  has  approved  these  size 
standards.  We  cannot  estimate, 
however,  the  number  of  licenses  that 
will  be  won  by  entities  qualifying  as 
small  or  very  small  businesses  under 
our  rules  in  future  auctions  of  218-219 
MHz  spectrum. 

100.  24  GHz — Incumbent  Licensees. 
This  analysis  may  affect  incumbent 
licensees  who  were  relocated  to  the  24 
GHz  band  from  the  18  GHz  band,  and 
applicants  who  wish  to  provide  services 
in  the  24  GHz  band.  The  applicable  SBA 
small  business  size  standard  is  that  of 
"Cellular  and  Other  Wireless 
Telecommunications"  companies.  This 
category  provides  that  such  a  company 
is  small  if  it  employs  no  more  than 
1,500  persons.  According  to  Census 
Bureau  data  for  1997,  there  were  977 
firms  in  this  category',  total,  that 
operated  for  the  entire  year.  Of  this 
total,  965  firms  had  employment  of  999 
or  fewer  employees,  and  an  additional 
12  firms  had  employment  of  1.000 
employees  or  more.  Thus,  under  this 
size  standard,  the  great  majority  of  firms 
can  be  considered  small.  These  broader 
census  data  notwithstanding,  we  believe 
that  there  are  only  two  licensees  in  the 
24  GHz  band  that  were  relocated  from 
the  18  GHz  band,  Teligent  and  TRW, 
Inc.  It  is  our  understanding  that  Teligent 
and  its  related  companies  have  less  than 
1,500  employees,  though  this  may 
change  in  the  future.  TRW  is  not  a  small 
entity.  Thus,  only  one  incumbent 
licensee  in  the  24  GHz  band  is  a  small 
business  entity. 

101.  24  GHz— Future  Licensees.  With 
respect  to  new  applicants  in  the  24  GHz 
band,  the  small  business  size  standard 
for  "small  business"  is  an  entity  that, 
together  with  controlling  interests  and 
affiliates,  has  average  aimual  gross 
revenues  for  the  three  preceding  years 
not  in  excess  of  $15  million.  "Very 
small  business"  in  the  24  GHz  band  is 


an  entity  that,  together  with  controlling 
interests  and  affiliates,  has  average  gross 
revenues  not  exceeding  S3  million  for 
the  preceding  three  vears.  The  SBA  has 
approved  these  small  business  size 
standards.  These  size  standards  will 
apply  to  the  future  auction,  if  held. 

102.  Internet  Sen'ice  Providers.  While 
internet  senice  providers  (ISPs)  are 
only  indirectly  affected  by  our  present 
actions,  and  ISPs  are  therefore  not 
formally  included  within  this  present 
IRFA,  we  have  addressed  them 
informally  to  create  a  fuller  record.  The 
SBA  has  developed  a  small  business 
size  standard  for  Online  Information 
Services,  which  consists  of  all  such 
companies  having  S21  million  or  less  in 
annual  receipts.  According  to  Census 
Buieau  data  for  1997,  there  were  2,751 
firms  in  this  category,  total,  that 
operated  for  the  entire  year.  Of  this 
total,  2,659  firms  had  annual  receipts  of 
$9,999,999  or  less,  and  an  additional  67 
had  receipts  of  SlO  million  to 
$24,999,999.  Thus,  under  this  size 
standard,  the  great  majority  of  firms  can 
be  considered  small. 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

103.  We  do  not  intend  that  anv 
proposal  we  may  adopt  pursuant  to  this 
NPRM  will  mcrease  existing  reporting, 
recordkeeping  or  other  compliance 
requirements.  Rather,  we  seek  to 
simplifx'  TELRIC  pricing  and  modify  or 
clarif\'  the  Commission's  rules  to  help 
state  commissions  more  easily  develop 
UNE  prices  and  resale  discounts  that 
meet  the  statuton,'  standards  established 
by  Congress  in  section  252(d)  and  to 
provide  more  certainty  and  consistency 
in  state  proceeding  outcomes. 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

104.  The  RFA  requires  an  agency  to 
describe  any  significant,  specifically 
small  business,  alternatives  that  it  has 
considered  in  reaching  its  proposed 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

105.  We  will  consider  any  proposals 
made  to  minimize  significant  economic 
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impact  on  small  entities.  The  overall 
objective  of  this  proceeding  is  to 
simplifv  TELRIC  pricing  while 
simultaneously  improving  the  accuracy 
of  its  pricing  signals.  The  NPRM  seeks 
comment  on  an  approach  that  bases 
UNE  prices  on  a  cost  inquiry  that  is 
more  firmlv  rooted  in  the  real-world 
attributes  of  the  existing 
telecommunications  network,  rather 
than  the  speculative  attributes  of  a 
purelv  hvpothetical  network.  This  may 
change  the  standards  applicable  to  cost 
studies  on  which  UNfE  prices  are  based 
and  indirectly  result  in  changes  to  rates 
for  UNEs  that  competitive  LECs, 
including  small  carriers,  order  from 
incumbent  LECs. 

106  State  commissions  stand  to 
benefit  directly  to  the  extent  that  we 
clarif\-  our  TELRIC  rules  and  provide 
more  specific  guidance  so  that  state 
proceedings  to  determine  UNE  pricing 
and  the  resale  discount  become  a  less 
complex  and  speculative  process. 
Providing  greater  certainty  and 
consistency  in  how  to  apply  our  rules 
could  help  make  the  regulatory  process 
throughout  states  more  efficient  and 
streamlined,  indirectly  benefiting  small 
entities  which  participate  in  these 
proceedings.  Complicated  and  time- 
consuming  proceedings  may  work  to 
divert  scarce  resources  from  small 
carriers  that  otherwise  would  use  those 
resources  to  compete  in  local  markets. 
Moreover,  to  the  extent  that  we  may  be 
able  to  enhance  the  TELRIC  ratemaking 
process,  we  may  better  be  able  to 
achieve  the  Commission's  goal  of 
sending  appropriate  economic  signals  to 
the  marketplace  for  efficient 
competition  and  entry  among  providers 
that  include  small  entities. 

Federal  Rules  That  May  Duplicate. 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

107.  None. 

Ex  Parte  Presentations 

108.  This  matter  shall  be  treated  as  a 
"permit-but-disclose  "  proceeding  in 
accordance  with  the  Commission's  ex 
parte  rules.  47  CFR  1.1200  et  seq. 
Persons  making  oral  ex  parte 
presentations  are  reminded  that 
memoranda  summarizing  the 
presentations  must  contain  summaries 
of  the  substance  of  the  presentations 
and  not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one-  or  two- 
sentence  description  of  the  views  and 
arguments  presented  generally  is 
required.  Other  requirements  pertaining 
to  oral  and  written  presentations  are  set 
forth  in  section  1.1206(b)  of  the 
Commission's  rules.  47  CFR  1.1206(b). 


Comment  Filing  Procedures 

109.  Pursuant  to  §§  1.415  and  1.419  of 
the  Commission's  rules.  47  CFR  1.415. 
1.419,  interested  parties  may  file 
comments  not  later  than  December  16, 
2003,  and  may  file  reply  comments  not 
later  than  lanuaiv  .U),  2004.  In  order  to 
facilitate  review  of  comments  and  reply 
comments,  parties  should  include  the 
name  of  the  filing  party  and  the  date  of 
the  filing  on  all  pleadings.  Comments 
and  replv  comments  must  clearly 
identifv  the  specific  portion  of  the 
NPRM  to  which  a  particular  comment  or 
set  of  comments  is  responsive.  Each 
new  section  should  begin  on  a  new- 
page.  If  a  portion  of  a  party's  comments 
does  not  fall  under  a  particular  topic 
listed  in  the  Table  of  (Contents,  such 
comments  should  be  included  in  a 
clearlv  labeled  section  at  the  beginning 
or  end  of  the  filing. 

110.  Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  Comments  filed  through  the 
ECFS  can  be  sent  as  an  electronic  file 
via  the  Internet  to  http://www.fcc.gov/ 
rgb/ecfs.  Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  If 
multiple  docket  or  rulemaking  numbers 
appear  in  the  caption  of  this  proceeding, 
however,  commenters  must  transmit 
one  electronic  copy  of  the  comments  to 
each  docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name.  U.S. 
Postal  Service  mailing  address,  ard  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form."  A  sample 
form  and  directions  will  be  sent  in 
reply. 

111.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  five 
copies  of  each  filing.  Two  (2)  copies  of 
the  e:omments  should  also  be  sent  to  the 
Chief,  Pricing  Policy  Division,  Wireline 
Competition  Bureau,  Federal 
Communications  Commission,  445  12th 
Street,  S\V  ,  Washington,  DC  20554. 

112.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  LIS.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Natek,  Inc..  will  receive  hand-delivered 
or  messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110. 


Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  than  United  States 
Postal  Service  Express  Mail  and  Priority 
Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail,  Express  Mail,  and  Priority  Mail 
should  be  sent  to  445  12th  Street.  SW., 
Washington.  DC  20554.  The 
Commission  advises  that  electronic 
media  not  be  sent  through  USPS.  All 
filings  must  be  addressed  to  the 
Commission's  Secretary,  Office  of  the 
Secretarv,  Federal  Communications 
Commission. 

113.  Documents  in  this  docket  are 
available  for  public  inspection  and 
copying  during  business  hours  at  the 
FCC  Reference  Information  Center, 
Portals  II,  445  12th  Street.  SW.,  Room 
CY-A257,  Washington,  DC  20554.  The 
documents  may  also  be  purchased  from 
Qualex  International,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898. 

Ordering  Clauses 

114.  It  is  ordered  that,  pursuant  to  the 
authority  contained  in  sections  1,  4(i), 
4(j),  201-205,  251,  252.  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  154(i).  (j),  201- 
205.  251.  252.  and  303,  notice  is  hereby 
given  of  the  rulemaking  described  above 
and  comment  is  sought  on  those  issues. 

\\5.  It  IS  further  ordered  that  the 
Commission's  Consumer  Information 
Bureau.  Reference  Information  Center, 
shall  send  a  copy  of  this  Notice  of 
Proposed  Rulemaking,  including  the 
Initial  Regulatory  Flexibility  Analysis, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-26107  Filed  10-16-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[i.D.  101003B] 

Peiagic  Fisheries  Managed  Under  the 
Fishery  Management  Plan,  Pelagic 
Fisheries  of  the  Western  Pacific 
Region 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  Intent  to  prepare  a 
Supplemental  Environmental  Impact 
Statement  (SEIS);  notice  of  scoping 
meetings;  request  for  written  comments. 

, f 

SUMMARY:  The  NMFS  and  the  Western 
Pacific  Fishery  Management  Council, 
(Council),  announce  their  intent  to 
prepare  an  SEIS  in  accordance  with  the 
National  Enviromnental  Policy  Act  of 
1969  (NEPA)  on  the  Federal 
management  of  pelagic  fishery  resources 
in  the  waters  of  the  United  States 
exclusive  economic  zone,  (EEZ),  around 
the  State  of  Hawaii,  the  territories  of 
American  Samoa  and  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (CNMI)  and  several  western 
Pacific  remote  islands  and  atolls  under 
direct  Federal  jurisdiction. 

The  NMFS  will  convene  public 
scoping  meetings  to  solicit  comments  on 
pelagic  fishery  issues  and  potential 
management  options  related  to  those 
issues.  The  scope  of  the  EIS  analysis 
will  include,  among  other  things, 
interactions  of  fisheries  managed  under 
the  Fishery  Management  Plan  tor 
Pelagic  Fisheries  of  the  Western  Pacific 
Region  (Pelagics  FMP). 

The  scoping  meetings  will  provide  for 
public  input  on  the  issues,  range  of 
alternatives,  and  impacts  the  SEIS 
should  consider.  Written  comments  will 
also  be  accepted  concerning  the  various 
management  options'the  SEIS  should 
consider. 

DATES:  See  SUPPLEMENTARY  INFORMATION 

for  specific  dates,  times,  and  locations 
of  the  meetings. 

ADDRESSES:  Written  comments  on  the 
issues,  priorities,  range  of  alternatives, 
and  impacts  that  should  be  discussed  in 
the  SEIS  may  be  sent  to  Sam  Pooley, 
Acting  Regional  Administrator,  NMFS, 
Pacific  Islands  Regional  Office,  1601 
Kapiolani  Blvd.,  Suite  1110,  Honolulu, 
HI  96814.  Comments  may  be  sent  via 
facsimile  (fax)  at  808-973-2941  and 
must  be  received  by  December  15,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 

Alvin  Katekaru,  NMFS,  808-973-2937. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.),  the  United  States 
has  exclusive  management  authority 
over  all  living  marine  resources  found 
within  the  EEZ.  The  management  of 
these  marine  resources  with  the 
exception  of  sea  birds  and  some  marine 
mammals,  is  vested  in  the  Secretar\'  of 
Commerce  (Secretary).  Eight  Regional 
Fishery  Management  Councils  prepare 
fisher}'  management  plans  for  approval 
and  implementation  by  the  Secretar}-. 
The  Council  has  the  responsibility  to 
prepare  fishery  management  plans  for 
fishery  resources  in  the  EEZ  of  the 
Western  Pacific  Region.  NEPA  requires 
preparation  of  an  EIS  for  major  Federal 
actions  significantly  impacting  the 
quality  of  the  human  environment. 

The  pelagics  fisher}'  resources  that 
occur  in  the  EEZ  waters  of  the  Western 
Pacific  Region,  have  been  managed 
under  the  Pelagics  FMP  and  its 
amendments  since  1986.  Managed 
resources  include  both  marketable, 
(primarily  billfish  and  tunas),  and  non- 
marketable,  (primarily  sharks),  species. 
Fisheries  managed  include  pelagic 
longline,  troll,  handline,  pole-and-line 
(bait  boat),  and  charter  boat  fisheries. 
Management  measures  employed 
include  gear  restrictions,  vessel  size 
limitations,  time  and  area  closures, 
access  limitations  and  other  measures. 

The  largest  fishery  managed  under 
this  plan  is  the  Hawaii-based,  limited- 
access  pelagic  longline  fishery. 
Emergency  regulations  imposed  on  this 
fishery  in  2001,  and  subsequent  final 
regulations  promulgated  in  2002 
eliminated  the  "shallow  set"  component 
of  this  fishery  that  targeted  swordfish. 
The  remaining  component  of  this 
fishery  is  a  "deep  set"  tuna-targeting 
fishery.  On  August  31,  2003,  a 
Memorandum  Opinion  issued  in  Hawaii 
Longline  Assoc,  v.  NMFS.  (D.  D.C..  Civ 
No.  01-765).  invalidated  the  June  12, 
2002  (67  FR  40232).  final  regulations  as 
well  as  the  November  15.  2002. 
Biological  Opinion  for  Pelagic  Fisheries 
of  the  Western  Pacific  and  the 
associated  incidental  take  statement. 
This  had  the  immediate  effect  of  leaving 
the  Pelagics  FMP  in  place  without 
restrictions  that  NMFS  had  concluded 
in  March  2001  were  necessar\'  to 
eliminate  the  likelihood  that  fishing 
pursuant  to  the  Pelagics  FMP  would 
jeopardize  the  continued  existence  of 
species  listed  under  the  Endangered 
Species  Act  (ESA).  To  avoid  this 
disruption,  on  October  6,  2003,  the 
Court  postponed  the  effectiveness  of  its 


action  until  April  1,  2004,  to  allow  the 
agency  to  take  appropriate  action. 
Consequently,  NMFS  and  the  Council 
are  considering  fishery'  management 
measures  to  comply  with  ESA 
requirements  for  sea  turtle  protection. 
During  the  week  of  October  20,  2003, 
the  Council  is  expected  to  consider 
longer-term  proposals  for  the  fishen,-. 

Tne  regulator}'  situation  is  thus 
subject  to  change.  Additionally,  recent 
research  has  identified  practical 
measures  (e.g.,  bait-setting  chute;  side- 
setting  operations)  that  have  significant 
potential  for  reducing  interactions  of  the 
longline  fleet  with  seabirds.  As  a 
consequence,  it  is  now  appropriate  to 
re-examine  in  an  SEIS  the  management 
measures  imposed  to  minimize 
interactions  between  the  Hawaii-based 
longline  fisher}'  and  protected  species. 
Also,  since  publication  of  the  EIS  for  the 
Pelagics  FMP,  issues  associated  with 
marlins  (billfish)  and  fish  aggregating 
devices  have  surfaced,  and  a  new 
industrial-scale  squid  fishery  has 
emerged  in  Hawaii.  The  environmental 
impacts  and  need  for  management  to 
address  these  matters  are  currently 
unknown.  These  issues  will  also  be 
examined  in  the  SEIS. 

Comments  and  public  input  on  any 
and  all  aspects  of  Pelagics  FMP 
management  are  solicited  and  will  be 
accepted  during  scoping.  Input  is 
especially  sought  on  priorities  to  apply 
in  addressing  management  issues  and 
initiatives.  The  agency  anticipates  that 
certain  measures  will  require  expedited 
treatment.  Others  may  be  addressed  on 
a  longer  timetable. 

Public  Involvement 

Public  scoping  is  an  early  and  open 
process  for  determining  the  scope  of 
issues  to  be  addressed.  A  principle 
objective  of  the  scoping  and  public 
involvement  process  is  to  identify  a 
reasonable  lange  of  management 
alternatives  that,  with  adequate 
analysis,  will  delineate  critical  issues 
and  provide  a  clear  basis  for 
distinguishing  between  those 
alternatives  and  selecting  a  preferred 
alternative. 

Alternatives  *~ 

Scoping  is  being  conducted  to 
establish  a  reasonable  range  of 
alternatives,  which  may  include 
modification  of  the  current  management 
regimes  for  the  Hawaii-based  longline 
fishery  including,  but  not  limited  to. 
gear  restrictions  and  requirements,  time 
and  area  closures,  limited  access 
permits  and  reporting  requirements,  and 
catch  limits;  inclusion  of  certain  squid 
species  as  Management  Unit  Species 
under  the  Pelagics  FMP;  and  imposition 
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on  the  squid  fisherv  of  nidnagenu-nt 
measures  including,  but  not  limited  to. 
observer  coverage  and  reporting 
requirements.  In  addition  to  developing 
possible  alternatives,  the  scoping     . 
meetings  will  serve  to  identih'  and 
eliminate  the  issues  which  are  not 
significant  or  whu  h  hd\e  been  <  nvereii 
by  prior  environmental  re'.it'w 

Dates.  Times,  and  Locations  for  Public 
Scoping  Meetings 

1.  Tuesdav,  October  21.  2003.  at  R 

p  m,  at  F'lshermans  Wharf  Restaurdiit 
1009  .\la  Moana  Bhd.  Honolulu.  HI. 

2.  Monday,  October  27.  2()0.i.  at  7 
p  m  at  the  Chiefess  Kamakahelei 
Middle  School.  44  U  \uhou  .St  ,  Lihuf. 
Kauai.  HI. 


3.  Tuesdav,  Oc:tober  28.  2003,  at  7 
()  m   at  the  Maui  E^each  Hotel.  170 
kaahumanu  Ave  .  Kahului.  Maui.  HI; 

4  Thursdav.  October  30.  2003.  at  7 
p.m  at  the  King  Kamehameha  Hotel, 
7,5-5B6()  Palani  Rd  ,  Kailua-Kona.  HI; 

,'i   Thursdav.  \'ovemb«'r  6.  2003,  at  7 
p  in   at  the  Department  of  Marine 
Resour(  fs  and  Wildlife  Conference 
Roiiin,  Dockside.  Pago  f'ago  Harbor. 
.American  .Samoa; 

()   Wednesdav.  Det  ember  .i.  2003.  7 
[),iii   .It  th(>  Pedro  P  Tenorio 
Multipur[)(i^e  Bldg  .  Siisupe.  Sai[)an. 
(  \M1, 

"•    1).M  emh.T  4.  200,),  7  pin   .it  the 
(>ii.im  Fi^heriiKtn\  ( j)operati\e,  L.ot  12 
-.'(  tion  4.  Circi;  I)   Pere/  Marina. 
Ha-'aliia.  t.u.uii. 


Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
shcmld  be  directed  to  Alvin  Katekaru, 
808-973-2937  (voice)  or  808-973- 
2941(fax).  at  least  five  days  prior  to  the 
meeting  date. 

Authority:  l*^  U.S.C.  1801  et  seq. 
Dated:  October  10.  2003. 
Bruce  C.  Morehead. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  Xational  Marine  Fisheries  Sen.-ice. 
|FR  Doc,  03-26295  Filed  10-14-03;  2:35  pml 

BILLING  CODE  3510-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  njles  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Chugach  National  Forest,  Resurrection 
Creei(  Stream  and  Riparian  Restoration 
Project 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act, 
notice  is  hereby  given  that  the  Forest 
Service,  Chugach  National  Forest  will 
prepare  a  Draft  Environmental  Impact 
Statement  to  disclose  the  environmental 
consequences  of  the  proposed 
Resurrection  Creek  Stream  and  Riparian 
Restoration  Project  which  encompasses 
approximately  1 20  acres  of  National 
Forest  System  Land  (NFS)  and 
approximately  18  acres  of  adjacent 
private  lands.  Historic  placer  mining 
operations  have  affected  Resurrection 
Creek  by  straightening  and  simplifying 
the  stream,  and  separating  it  from  its 
floodplain.  These  impacts  have 
degraded  fish  rearing  and  spawning 
habitat  on  Resurrection  Creek,  as  well  as 
adjacent  wildlife  riparian  habitat  for 
species  such  as  bears  and  eagles. 
Natural  recovery  from  mining  impacts 
has  been  minimal  on  this  segment  of 
Resurrection  Creek.  The  proposed 
project  would  greatly  accelerate  the 
recovery  of  riparian  areas,  and  fish  and 
wildlife  habitat  on  Resurrection  Creek. 
In  order  to  move  towards  the  desired 
future  condition  as  described  in  the 
Chugach  National  Forest  Land  and 
Resource  Management  Plan  as  well  as 
meet  the  purpose  and  need  of  the 
project  proposal  to  restore  Resurrection 
Creek's  channel,  floodplain  and 
streamside  vegetation  to  pre-mining 
conditions  and  enhance  fish  and 
riparian  wildlife  habitat,  proposed 
activities  include:  (1)  Providing  access 
for  heavy  equipment,  which  might 
include  a  temporary  bridge  or  stream 


crossing  over  Resurrection  Creek  and 
Palmer  Creek:  (2)  mechanical 
manipulation  and  grading  of  up  to 
140,000  cubic  yards  of  mine  tailings  to 
recover  floodplain  width  and  elevations: 

(3)  excavation  of  a  meandering  river 
channel  and  adjacent  side  channels, 
including  the  development  of  a  channel 
instream  pools  and  spawning  habitat: 

(4)  harvesting  up  to  5,000  trees,  with 
and  without  root  wads,  for  use  on  the 
new  river  channel  and  floodplain.  Trees 
would  be  taken  primarily  from  the 
project  area.  If  constraints  to  harvest  at 
the  project  area  are  too  high,  additional 
off-site  harvest  in  areas  that  have  gone 
through  a  separate  NEPA  analysis  might 
be  needed;  (5)  replacing  soils  and 
organics  stripped  away  during  historic 
placer  mining  operations  Soil 
enhancement  would  improve  growing 
conditions  for  native  plant  communities 
in  constructed  floodplains  and  riparin 
areas.  Soil  and  sod  would  likely  be 
gathered  from  source  areas  both  within 
and  outside  the  project  area;  (6) . 
thinning  existing  overstocked  riparian 
sapling  spruce  and  cottonwood  stands 
adjacent  to  Resurrection  Creek:  (7)  re- 
vegetation  of  native  plant  species  on 
constructed  floodplains  and  riparian 
areas.  Natural  re-vegetation  (without 
planting)  would  be  used  where  seed 
sources  and  site  conditions  are 
favorable.  Where  such  conditions  are 
lacking,  the  site  would  be  planted:  and 
(8)  stockpiling  excess  tailings  could 
occur  within  the  project  area  or  off-site. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register.  The  draft 
environmental  impact  statement  is 
expected  to  be  available  for  public 
review  in  January  2004  and  the  final 
environmental  impact  statement  is 
expected  to  be  available  in  May  2004. 
ADDRESSES:  Submit  written,  oral,  or 
email  comments  by:  (1)  Mail — 
Resurrection  Creek  Restoration  Project, 
Dave  Blanchet,  3301  C  Street,  Suite  300, 
Anchorage,  Alaska,  Zip  Code  99503- 
3998.  (2)  phone— (907)  743-9538;  (3)  e- 
mail — dblanchet@fs.fed.  us. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Blanchet  at  (907)  743-9538. 
SUPPLEMENTARY  INFORMATION: 

Purpose  and  Need  for  Action 

The  purpose  and  need  for  action  of 
the  Resurrection  Creek  Stream  and 
Riparian  Restoration  Project  is  to 


accelerate  the  recover}'  of  riparian  areas, 
and  fish  and  wildlife  habitat  on  a  0.8 
mile  segment  of  Resurrection  Creek. 
Natural  recover\'  from  mining  impacts 
has  been  minimal  on  this  segment  of 
Resurrection  Creek.  Historic  placer 
mining  operations  have  affected 
Resurrection  Creek  by  straightening  and 
simplif\'ing  the  stream,  and  separating  it 
from  its  floodplain.  These  impacts  have 
degraded  fish  rearing  and  spawning 
habitat  on  Resurrection  Creek,  as  well  as 
adjacent  wildlife  riparian  habitat  for 
species  such  as  bears  and  eagles. 
Natural  recovery  from  mining  impacts 
has  been  minimal  on  this  segment  of 
Resurrection  Creek.  The  proposed 
project  would  greatly  acceleratt  the 
recovery'  of  riparian  areas,  and  fish  and 
wildlife  habitat  on  Resurrection  Creek. 
There  is  a  need  to  exp  ^.ine  a  portion  of 
the  creek  immediatel    downstream  of 
the  project  area  on  private  land  within 
the  Haun  Trust  lands.  Additi   nal 
restoration  activities  i  .  ly  be 
implemented  on  the  Haun  Trust  lands 
in  lieu  of  gaining  access  to  the  project 
area  through  this  site. 

Proposed  Action 

The  proposed  actions  to  meet  the 
purpose  and  need  includp;  (1)  Providing 
access  for  heavy  equipment,  which 
might  include  a  temporary  bridge  or 
stream  crossing  over  Resurrection  Creek 
and  Palmer  Creek:  (2)  mechanical 
manipulation  and  grading  of  up  to 
140.000  cubic  yards  of  mine  tailings  to 
recover  floodplain  width  and  elevations; 
(3)  excavation  of  a  meandering  river 
channel  and  adjacent  side  channels, 
including  the  development  of  a  channel 
with  instream  pools  and  spawning 
habitat:  (4)  harvesting  up  to  5,000  trees, 
with  and  without  root  wads,  for  use  on 
the  new  river  channel  and  floodplain. 
Trees  would  be  taken  primarily  from  the 
project  area.  If  constraints  to  harvest  at 
the  project  area  are  high,  additional  off- 
site  harvest  in  areas  that  have  gone 
through  a  separate  NEPA  analysis  might 
be  needed;  (5)  replacing  soils  and 
organics  stripped  away  during  historic 
placer  mining  operations.  Soil 
enhancement  would  improve  growing 
conditions  for  native  plant  communities 
in  constructed  floodplains  and  riparian 
areas.  Soil  and  sod  would  likely  be 
gathered  from  source  areas  both  within 
and  outside  the  project  area;  (6) 
thinning  existing  overstocked  riparian 
sapling  spruce  and  cottonwood  stands 
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adjacent  to  Resurrection  Creek:  and  (7! 
re-vegetation  of  native  plant  species  on 
constructed  floodplains  and  riparian 
areas.  Natural  re-vegetation  (without 
planting)  would  be  used  where  seed 
sources  and  site  conditions  are 
favorable.  Where  such  conditions  are 
lacking,  the  site  would  be  planted. 

Responsible  Official 

The  responsible  official  for  the 
Resurrection  Creek  Stream  and  Riparian 
Restoration  Project  is  Joe  Meade.  Forest 
Supervisor,  ('hugach  National  Forest. 

Nature  of  Decision  To  Be  Made 

The  Resurrection  Creek  Restoration 
environmental  impact  statement  will 
evaluate  site  specific  management 
proposals,  consider  alternatives,  and 
analvze  the  effects  of  the  activities 
proposed  in  these  alternatives.  If  wil! 
form  the  basis  for  the  Responsible 
Official  to  determine:  [\]  Whether  nr  not 
the  proposed  activities  and  alternatives 
are  responsive  to  the  issues,  are 
consistent  with  Forest  Plan  directiun. 
meet  the  purpose  and  need,  and  are 
consistent  vs'ith  other  related  laws  and 
regulations  directing  National  Forest 
Management  .•^.ctivities:  (2)  which 
actions,  if  any.  to  approve:  (Jj  and. 
whether  or  not  the  information  in  the 
analvsis  is  sufficient  to  impl^'ment 
proposed  activities. 

Scoping  Process 

Two  previous  scoping  efforts  have 
occurrt'd  for  this  project.  The  first  effort 
began  on  Ft-hruary  5.  200.1.  and  the 
second  on  lune  6.  2003.  Since  these 
scoping  comment  opportunities  were 
provided  to  the  public  .  the  Forest 
Service  has  gathered  more  information 
regarding  this  proposal,  Subsequently 
the  Forest  Service  has  determined  that 
tht'  ipprnpriate  level  of  analvsis  for  this 
prop(i>al  is  an  environmental  impact 
statement. 

C~omments  will  be  accepted  during 
the  .iO-dav  scoping  period  as  described 
in  this  notice  of  intent.  Those  who 
provided  comments  to  the  previous 
scoping  notices  that  wish  to  supplement 
their  earlier  comments  are  encouraged 
to  do  so  However  previous  comments 
on  this  proposal  will  still  be  used  in  the 
analvsis  process.  Comments  will  be 
reviewed  and  issues  identified.  Issues 
that  cannot  be  resolved  bv  mitigation  or 
minor  c:hanges  to  the  proposed  action 
mav  generate  alternatives  to  the 
proposed  action.  This  process  is  driven 
bv  comments  received  from  the  public, 
other  agencies,  and  internal  Forest 
Service  concerns.  To  assist  in 
commenting,  a  scoping  letter  providing 
more  detailed  information  on  the  project 
proposal  has  been  prepared  and  is 


available  to  interested  parties.  Contact 
Dave  Blanchet.  at  the  address  listed  in 
this  notice  of  intent  if  you  would  like  to 
receive  a  copy 

Preliminary  Issues 

Some  preliminarv  issues  have  been 
identified  based  on  past  public  scoping 
efforts  for  the  project  area,  issues 
developed  for  similar  projects,  and 
Forest  Service  concerns  and 
opportunities  identified  by  resource 
spec:ialist.  These  issues  include  the 
following: 

1.  Direct  short  term  iinpac:ts  to  fish 
and  their  habitat  from  c:cmstruc:tion 

ac  tivities   Possible  impac:ts  to  fish  and 
their  habitat  are  temporary  loss  oi 
habitat,  turbiditv  during  construc:tion 
ac  tivities  could  c  ause  gill  abrasion. 
Some  fish  will  be  stranded  .ind  buried. 

2.  Methvl  mercurv  mav  be  present  in 
the  project  reach.  Merc  urv  was  used 
historic  allv  to  separate  fine  gold  from 
the  "black  sands"  after  the  sands  had 
been  sorted  from  the  strc^am  gravels. 
Potential  mav  exist  for  a  release  of 
methvl  mercury  during  restoraticm 
whic  h  might  be  a  hazard  to  fish. 

w  ihilifc,  and  the  public. 

.i.  Presence  nf  heaw  ccjiiipment  could 
impact  landowners  and  their  business 
during  construc:tion  of  the  channel  and 
floodplain.  Restoration  activities  could 
impact  nearln  landowners  and  ttieir 
business  (resort!  during  c:onstruction 
through  the  presence  of  noise,  odor, 
dust,  and  visual  ciudiitv 

4.  Lack  of  an  easc-meiit  through 
private  lands  on  the  east  side  of 
Resurrection  Creek  to  the  project  area. 
Access  to  the  projei  t  aie.i  reijuires 
crossing  '■>  mile  nt  ,i  private  land  iHaun 
Trust  Lands)  immediatelv  downstream 
from  the  project  area.  The  Forest  Service 
needs  access  to  the  east  side  of 
Resurrection  Creek  to  implement  the 
project.  A  temporary  bridge  or  other 
tvpe  of  crossing  may  be  needed  over 
Resurrection  Creek,  on  its  west  wide  in 
order  to  access  an  existing  easement 
through  the  private  l.inds. 

5.  Examine  the  [iiiteiiti.il  of  additional 
restoration/construction  activities  on 
private  lands  immediatelv  downstream 
from  the  project  area. 

h   Recreational  mining — Recreational 
mining  has  [)(itential  to  damage/erode 
the  channel  after  reconstruction  is 
complete.  There  is  a  need  to  consider 
limit. itioiis  on  recreational  mining 
dc  tivities  that  have  potential  to  impact 
the  newlv  c  reatcnl  and  vegetated  stream 
hanks.  A  potential  limitation  tcj  this 
dc  tivitv  wimld  he  to  issuing  a  closure 
order  on  recTeation  mining  in  the 
restoration  area. 


7.  Heritage  Resources — Construction 
activities  have  the  potential  for 
disturbing  and/or  damaging 
undiscovered  mining  artifacts  and 
prehistoric  cultural  artifacts  and  sites 
within  the  project  area. 

8.  Other  issues  include  impacts  to 
recreationists  during  construction, 
impacts  to  scenery  during  and  after 
construction,  impacts  to  water  quality, 
impacts  to  fish  and  wildlife  habitat, 
introduction  of  noxious  weed,  impacts 
to  wetlands,  and  how  to  dispose  of 
excess  tailings. 

These  issues  may  be  modified  as 
additional  issues  are  identified  during 
scoping.  A  range  of  alternatives  will  be 
considered  after  public  comments  are 
received  and  analyzed. 

Comments  Requested 

This  notice  of  intent  initiates  the 
scoping  process  that  guides  the 
development  of  the  environmental 
impact  statement.  Comments  that  are 
site-specific  in  nature  are  most  helpful 
to  resource  professionals  when  trying  to 
narrow  and  address  the  public's  issues 
and  concerns. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review 

A  draft  environmental  impact 
statement  will  be  prepared  for  comment. 
The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availabilitv  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
earlv  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  proc:ess.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
partic:ipation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
VfTinont  Yankep  Xuclear  Powi^r  Corp.  v. 
S'RDC.  435  U.S.  519,  553  (1978).  ALso. 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
luntil  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoor.  v.  Fhdel.  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris.  490  F.  Supp. 
1334.  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
dav  comment  period  so  that  substantive 
comments  and  objections  are  made 
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available  to  the  Forest  Service  at  a  time 
when  it  can  meaningftiUy  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpfiil  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Coimcil  on  Environmental 
Quality  Regulations  for  implementing 
the  procediu"al  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Comments  received,  including  the 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  on  this  proposal  and  will 
be  available  for  public  inspection. 

(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Servics  Handbook  1909.15,  Section 
21) 

Dated:  October  9,  2003. 
Joe  L.  Meade, 

Forest  Supervisor. 

IFR  Doc.  03-26292  Filed  10-16-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Eastern  Washington  Cascades 
Provinciai  Advisory  Committee  and  the 
Yakima  Provincial  Advisory  Committee 

.agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Eastern  Washington 
Cascades  Provincial  Advisory 
Committee  and  the  Yakima  Provincial 
Advisory  Committee  will  meet  on 
Wednesday,  November  5,  2003,  at  the 
Okanogan  and  Wenatchee  National 
Forests  Headquarters  Office,  215 
Melody  Lane,  Wenatchee,  Washington. 
The  meeting  will  begin  at  9  a.m.  and 
continue  until  3  p.m.  During  this 
meeting  we  will  discuss  management  of 
motorized  recreation  vehicle  use  and 
updates  on  implementation  of  the 
Northwest  Forest  Plan.  All  Eastern 
Washington  Cascades  and  Yakima 
Province  Advisory  Committee  meetings 
are  open  to  the  public.  Interested 
citizens  are  welcome  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Paul  Hart,  Designated  Federal 


Official.  USDA,  Wenatchee  National 
Forest,  215  Melody  Lane,  Wenatchee, 
Washington  98801.  (509)  662^335. 

Dated:  October  8.  2003. 
Paul  Hart, 

Designated  Federal  Official.  Okanogan  and 

Wenatchee  National  Forests. 

[FR  Doc.  03-26274  Filed  10-16-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


COMIMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Additions 

AGENCY:  Committee  for  Pm-chase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  products 
and  services  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

Comments  must  be  Received  on  or 
Before:  November  16,  2003. 
ADDRESSES:  Conmiittee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2.  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington.  Virginia,  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)  (2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportunity  to  submit  comments  of  the 
proposed  actions.  If  the  Conunittee 
approves  the  proposed  additions,  the 
entities  of  the  Federal  Government 
identified  in  the  notice  for  each  product 
or  service  will  be  required  to  procure 
the  products  and  services  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  and  services  to  the 
Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 


the  products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory- 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

End  of  Certification 

The  following  products  and  services 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Products 

Product/NSN:  Skilcraft  SawA'. 
BK-1260  General  Purpose 

Disinfectant  Detergent — 32  oz./ 

7930-OO-NIB-0176. 
BK-1260  General  Purpose 

Disinfectant  Detergent — 1  Gallon/ 

7930-OO-NIB-Ol 77. 
BK-1260  General  Purpose 

Disinfectant  Detergent — 5  Gallon/ 

7930-00-NIB-0178. 
BK-1260  General  Piupose 

Disinfectant  Detergent — 55  Gallon/ 

7930-OO-NIB-O179. 
BK-14  Heavy  Duty  Degreasing 

Detergent— 32  oz./7930-00-NIB- 

0144. 
BK-14  Heavy  Duty  Degreasing 

Detergent— 1  Gallon/ 7930-00-NIB- 

0145. 
BK-14  Heavy  Duty  Degreasing 

Detergent— 5  Gallon/7930-OO-NIB- 

0146. 
BK-14  Heavy  Duty  Degreasing 

Detergent— 55  Gallon/ 7930-00- 

NIB-0147. 
TR— 43  Commercial  Vehicle  Cleaner — 

1  Gallon/7930-00-NIB-0127. 
TR— 43  Commercial  Vehicle  Cleaner — 

5  Gallon/793O-0O-NIB-0142. 
TR-43  Commercial  Vehicle  Cleaner — 

55  Gallon/7930-O0-NIB-O143. 
NPA:  Susquehanna  Association  for 
the  Blind  and  Visually  Impaired, 
Lancaster,  Pennsylvania  Contract  -_ 

Activity:  Office  Supplies  &  Paper 
Products  Acquisition  Center,  New  York, 
New  York. 

Services 

Service  Type/Location:  Custodial 
Services,  Naval  Exchange,  National 
Naval  Medical  Center,  Bethesda, 
Maryland. 

NPA:  Opportunities,  Inc..  Alexandria, 
Virginia. 

Contract  Activity:  Navy  Exchange 
Service  Command  (NEXCOM),  Virginia 
Beach,  Virginia. 
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Sen-ice  Tvpe/ Location:  fanitorial/ 
Custodial,  Eugene  Outpatient  Clinic. 
Department  of  Wteran  .\ffairs.  Euuen*'. 
Oregon. 

A'P.-\  Garten  ,Ser\ues.  Inc..  Salem. 
Oregon. 

Contract  Ai  tivitv  VA  Medical  Center, 
Rosenburg.  Oreg'in, 

Sen  ice  Tvpe/ Location:  lanitorial/ 
Ciustodial,  Robert  J.  Dole  U.S. 
Courthouse,  Kansas  Cit\  .  Kansas. 

\PA:  Independence  and  Blue  Sprmgs 
Industries.  Inc  .  Independence, 
Missouri. 

Contract  Ac  tivitv:  CiSA,  Service 
Contracts  (6PEF-C:),  Kansas  City, 
Missouri. 

Sheryl  D,  Kenneriy. 

Dirvctor.  Inkinration  Management. 

[FR  Doc   0,*-2b,i27  Filed  lO-lfi-0.3;  8:4,5  ami 

BIU.ING  CODE  6353-01 -P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions  and 
Deletions 

AGENCY:  Committee  for  Purc:ha•^e  from 

People  Who  .-\.re  BHnd  or  Se\ere!\ 

Disabled. 

ACTION:  Additions  to  and  deletions  from 

Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  products  and  services 
to  be  furnished  by  nonprofit  agencies 
emploving  persons  who  are  blind  cr 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List 
products  and  services  pre\  iousl\ 
furnished  bv  such  agencies. 
EFFECTIVE  DATE:  November  Ifi,  200.3 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2.  Suite  10800, 
1421  lefferson  Davis  Highway, 
Arlington,  Virginia,  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerlv.  (70.<i  bO-t-7740. 
SUPPLEMENTARY  INFORMATION: 

Additions 

On  March  14,  August  8,  and  August 
l.T,  2003,  the  Committ^-e  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (B8  FR  12340. 
47292.  and  48879J  of  propo>ed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  products  and  services  and  impact  of 
the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  products  and 


services  listed  tielow  are  suitable  for 
priK  urement  by  the  Federal  Government 
under  41  US  C.  40-48(:  and  41  CTR  .51- 
2.4. 

Hegulnton/  Flexibihtv  A(  I  Certification 

1  ( t'rtit\  that  the  following  action  will 
not  have  a  sii^iuficaut  impact  on  a 
sulxtantial  number  of  .^mall  entities. 
The  major  factors  considered  for  this 
certification  were: 

1   The  action  will  not  n>sult  in  any 
additional  reporting,  recordkeeping  or 
other  com.pliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
prndiu  ts  and  ser\i( cs  to  the 
Government 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  and  services  to  the 
Govermnent. 

3.  There  are  no  known  regulatory 
alternatives  whu  h  would  accomplish 
the  objectives  of  the  l.ivits-Wagner- 

O  Day  Act  (41  U.S.C.  4()-48(.)  in 
connection  with  the  products  and 
services  proposed  for  adilition  to  the 
Proi  urenii'iit  List. 

F/i(/  ()/  Certiticatinn 

.-\c(:ordinglv,  the  following  products 
and  ser\i(:es  are  added  to  the 
Pnir  ureinrnt  List: 

Products 

Pnnluct/NSX:  NIarkers.  Liquid 
lm|iression. 

7520-00-NIB-l  677— Set/Medium 
Point  (Bla(  k.  Blue,  Red,  Green). 
7520-0()-NIB-lt)7H — Medium  Point 

(Black) 
7520-00-N1B-H)79— Medium  Point 

(Red), 
7520-0O-NIB-U)8O— Medium  Point 

(Blue). 
7,520-00-.NlB-lB81— Set/Extra  Fine 

Tip  (Black.  Blue,  Red,  Green). 
7520-00-.N'IB-1B82— E.xtra  Fine  Tip 

(Black). 
7521M)0-N1B-1583— Extra  Fine  Tip 

(Red). 
7520-00-MB  - 1  h84— Extra  Fine  Tip 

(Blue). 
MPA:  Winston-Salem  Industries  for 
the  Blind.  Winston-Salem.  North 
Carolina. 

(juitntct  Activity:  Offic  e  Supplies  & 
Paper  Products  Acquisition  Center,  New 
>'ork.  New  York. 

Frnduct/\S\:  Markers,  Permanent 
impiession. 

7520-00-N1B-1BB7— Fine  Tip 

(Black) 
752O-0()-NIB-l 668— Fine  Tip  (Red). 
7320-0()-N1B-1BB9— Fine  Tip  (Blue). 
752O-00-N1B-1B7O— Fine  Tip 

(Green). 
7520-OO-NIB-l 671— Set/Fine  Tip 


(Black,  Blue,  Red,  Green). 
7520-00-.MB-1672— Ultra  Fine  Tip 

(Black). 
7520-OO-NIB-l 673— Ultra  Fine  Tip 

(Red), 
752O-00-NIB-1B74— Ultra  Finn  Tip 

(Blue). 
7520-00-NIB-1675— Ultra  Fine  Tip 

(Green). 
7520-00-NIB-1676— Set/Ultra  Fine 

Tip  (Black.  Blue,  Red,  Green). 

\PA:  Winston-Salem  Industries  for 
the  Blind,  Winston-Salem,  North 
Carolina. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center,  New 
York.  New  York. 

Services 

Senice  Tvpe/Location:  Custodial 
Services,  fAa,  New  Air  Traffic  Control 
Tower  &  Administrative  Office  Space. 
(Located  on  3rd  &  4th  floor  of  the  Old 
ATCT).  Cleveland,  Ohio. 

.\PA:  Murray  Ridge  Production 
Center,  Inc.,  Elyria,  Ohio. 

Contract  Activity:  Federal  Aviation 
Administration,  North  Olmsted,  Ohio. 

Senice  Tvpe/Location:  Janitorial/ 
Custodial,  USDA  Service  Center.  3622 
Avtech  Parkway,  Shasta  Trinity 
National  Forest,  Redding,  California. 

.\PA.  Shasta  County  Opportunity 
Center.  Redding.  California. 

Contract  Activity:  USDA,  Northern 
Province  Operations.  Redding, 
California. 

Sen-ice  Tvpe/Location:  Landscaping 
Service,  Department  of  Justice,  Bureau 
of  Prisons,  Washington,  DC, 

\PA:  Davis  Memorial  Goodwill 
Industries.  Washington,  DC. 

Contract  Activity:  Department  of 
Justice,  Washington.  DC. 

Deletions 

On  August  15.  2003.  the  Committee 
for  Purchase  Fropi  People  Who  Are 
Blind  or  Severely  Disabled  published 
notice  (68  FR  48879)  of  proposed 
deletions  to  the  Procurement  List.  After 
consideration  of  the  relevant  matter 
presented,  the  Committee  has 
determined  that  the  products  and 
services  listed  below  are  no  longer 
suitable  for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c 
and  41  CFR  51-2.4. 

Regulatory  Flexibility  Act  Certification 

I  certifv'  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 
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2.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accompUsh 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  deleted  from  the  Procurement 
List. 

End  of  Certification 

Accordingly,  the  following  products 
and  services  are  deleted  from  the 
Procurement  List: 

Products 

Product/NSN:  Bag,  Vacuum  Cleaner, 
Disposable,  M.R.  1001,  M.R.  1002,  M.R. 
1003.  M.R.  1004,  M.R.  1005,  M.R.  1006, 
M.R.  1007,  M.R.  1008. 

MM.-  New  York  City  Industries  for  the 
Blind,  Inc.,  Brookl5m,  New  York. 

Contract  Activity:  Defense 
Commissary  Agency,  Fort  Lee,  Virginia. 

Product/NSN:  Broom,  Whisk,  M.R. 
909. 

NPA:  None  currently  authorized. 

Contract  Activity:  Defense 
Commissary  Agency  (DeCA),  Ft.  Lee, 
Virginia. 

Product/NSN:  Dustpan,  M.R.  995. 

NPA:  None  currently  authorized. 

Contract  Activity:  Defense 
Commissary  Agency  (DeCA),  Ft.  Lee, 
Virginia. 

Product/NSN:  Egg  Sheer,  M.R.  843. 

NPA:  Alabama  Industries  for  the 
Blind,  Talladega,  Alabama. 

Contract  Activity:  Defense 
Commissary  Agency  (DeCA),  Ft.  Lee, 
Virginia. 

Product/NSN:  Fabric  Softener  Sheets. 
Reusable,  M.R.  520. 

NPA:  Industries  of  the  Blind,  Inc., 
Greensboro.  North  Carolina. 

Contract  Activity:  Defense 
Commissary  Agency  (DeCA),  Ft.  Lee, 
Virginia. 

Product/NSN:  Kitchen,  Utensils,  M.R. 
821. 

NPA:  Cincinnati  Association  for  the 
Blind,  Cincinnati,  Ohio. 

Contract  Activity:  Defense 
Commissary  Agency  (DeCA),  Ft.  Lee, 
Virginia. 

Product/NSN:  Nylon  &  Plastic 
Kitchen  Utensils,  M.R.  839,  M.R.  840. 

NPA:  The  Lighthouse  for  the  Blind, 
Inc.  (Seattle  Lighthouse),  Seattle, 
Washington. 

Contract  Activity:  Defense 
Commissary  Agency  (DeCA),  Ft.  Lee, 
Virginia. 

Product/NSN:  Pencil,  Mechanical, 
Dual  Action,  M.R.  052. 

NPA:  San  Antonio  Lighthouse,  San 
Antonio,  Texas. 


Contract  Activity:  Defense 
Commissary  Agency  (DeCA),  Ft.  Lee, 
Virginia. 

Product/NSN:  Pens  and  Markers,  M.R. 
062,  M.R.  063,  M.R.  064,  M.R.  065,  MR. 
066,  M.R.  067. 

NPA:  West  Texas  Lighthouse  for  the 
Blind,  San  Angelo,  Texas. 

Contract  Activity:  Defense 
Commissary  Agency  (DeCA),  Ft.  Lee, 
Virginia. 

Product/NSN:  Potpourri.  M.R.  400. 
M.R.  401,  M.R.  403. 

A/P^l;  Envision,  Inc.,  Wichita,  Kansas. 

Contract  Activity:  Defense 
Commissary  Agency  (DeCA),  Ft.  Lee, 
Virginia. 

Product/NSN:  PVA  Mop,  M.R.  1027. 

NPA:  The  Lighthouse  for  the  Blind, 
Inc.  (Seattle  Lighthouse),  Seattle, 
Washington. 

Contract  Activity:  Defense 
Commissary  Agency  (DeCA),  Ft.  Lee. 
Virginia. 

Product/NSN:  Scrubber,  M.R.  543. 

NPA:  Beacon  Lighthouse,  Inc., 
Wichita  Falls.  Texas. 

Contract  Activity:  Defense 
Commissary  Agency  (DeCA),  Ft.  Lee. 
Virginia. 

Product/NSN:  Scrubber,  Sponge,  M.R. 
548. 

NPA:  Mississippi  Industries  for  the 
Blind,  Jackson,  Mississippi. 

NPA:  New  York  City  Industries  for  the 
Blind.  Inc..  Brooklyn.  New  York. 

Contract  Activity:  Defense 
Commissary  Agency  (DeCA),  Ft.  Lee, 
Virginia. 

Product/NSN:  Towels,  Seasonal,  M.R. 
1009. 

NPA:  Chester  County  Branch  of  the 
PAB.  Coatesville,  Pennsylvania. 

Contract  Activity:  Defense 
Commissary  Agency,  Fort  Lee,  Virginia. 

Product/NSN:  Wipes.  Scrubber,  M.R. 
588. 

NPA:  Mississippi  Industries  for  the 
Blind.  Jackson.  Mississippi. 

Contract  Activity:  Defense 
Commissary  Agency  (DeCA),  Ft.  Lee, 
Virginia. 

Services 

Service  Type/Location:  Food  Ser\'ice 
Attendant.  Charleston  Naval  Weapons 
Station,  Building  306,  Charleston.  South 
Carolina. 

NPA:  Goodwill  Industries  of  Lower 
South  Carolina,  Inc.,  North  Charleston. 
South  Carolina. 

Contract  Activity:  Department  of  the 
Navy. 

Service  Type/Location:  Food  Service 
Attendant,  Charleston  Naval  Weapon 
Station,  Building  NS— 43,  Charleston, 
South  Carolina. 

NPA:  Goodwill  Industries  of  Lower 
South  Carolina,  Inc.,  North  Charleston, 
South  Carolina. 


Contract  Activity:  Department  of  the 
Navy. 

Service  Type/Location:  Food  Service 
Attendant,  Orlando  Naval  Training 
Center,  Orlando,  Florida. 

NPA:  Goodwill  Industries  of  Central 
Florida,  Orlando  Florida. 

Contract  Activity:  Department  of  the 
Navy. 

Service  Type/Location:  janiiorial/ 
Custodial,  U.S.  Army  Reserve  Center, 
Memphis,  Termessee. 

NPA:  Shelby  Residential  and 
Vocational  Services.  Inc..  Memphis, 
Tennessee. 

Contract  Activity:  Department  of  the 
Army. 

Sheryi  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  03-26328  Filed  10-16-03;  8:45  am] 

BILUNG  CODE  635»-01-P 


CHEMICAL  SAFETY  AND  HAZARD 
INVESTIGATION  BOARD 

Sunshine  Act  Meeting 

In  connection  with  its  investigation 
into  the  cause  of  a  benzoyl  peroxide 
explosion  and  fire  that  occurred  on 
January  2,  2003,  at  the  Catalyst  Systems 
facility  in  Gnadenhutten.  Ohio,  the 
United  States  Chemical  Safety  and 
Hazard  Investigation  Board  announces 
that  it  will  convene  a  Public  Meeting 
beginning  at  2  pm  local  time  on  October 
29.  2003,  at  the  George  Washington 
University  Conference  Center's  Third 
Floor  Amphitheater,  800  21st  Street, 
NW.,  Washington,  DC. 

At  this  meeting  CSB  staff  will  present 
to  the  Board  a  case  study  of  this 
incident,  which  examines  three  key 
issues:  Hazards  of  benzoly  peroxide, 
reactive  chemical  hazards,  and  process 
safety  management  systems.  The  Board 
will  also  conduct  other  business:  the 
Chief  Operating  Officer  will  provide  an 
update  on  current  CSB  investigations, 
the  status  of  the  CSB  FY  "04  budget,  and 
discuss  the  revision  to  the  CSB's 
overtime  policy.  Finally,  the  General 
Counsel  will  present  a  proposed  rule 
outlining  the  CSB  organization. 

After  the  staff  presentation,  the  Board 
will  allow  time  for  public  comment. 
Following  the  conclusion  of  the  public 
comment  period,  the  Board  will 
consider  whether  to  vote  to  approve  the 
final  case  study. 

All  staff  presentations  are  preliminary 
and  are  intended  solely  to  allow  the 
Board  to  consider  in  a  public  forum  the 
issues  and  factors  involved  in  this  case. 
No  factual  analyses,  conclusions  or 
findings  should  be  considered  final. 
Only  after  the  Board  has  considered  the 
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staff  presentation  and  approved  the  staff 
report  will  there  be  an  approved  final 
record  of  this  incident. 

The  meeting  will  be  open  to  the 
public.  Please  notif\-  CSB  if  a  translator 
or  interpreter  is  needed,  at  least  5 
business  days  prior  to  the  public 
meeting.  For  more  information,  please 
contact  the  Chemical  Safety  and  Hazard 
Investigation  Board  at  (202)  261-7600. 
or  visit  our  Web  site  at:  v\'ww. csb.gov 

Ray  Porfiri. 

Deputy  General  Counsel. 

IFR  Doc.  03-2637q  Filed  10-15-03:  11:14 

am] 

BILUNQ  CODE  6350-01 -U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Doclcet  No.  030602141-3244-03;  I.D. 
061703A] 

RIN  0648-ZB55 

Availability  of  Grant  Funds  for  Fiscal 
Year  2004 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Department  of  Commerce  (DOC). 
ACTION:  Omnibus  Notice  Announcing 
the  Availabilitv  of  Grant  Funds  for 
Fiscal  Year  2004 


summary:  The  National  Oceanic  and 

Atmospheric  Administration  (NOAA) 
announces  a  second  availability  of  grant 
funds  for  Fiscal  Year  2004.  The  purpose 
of  this  notice  is  \o  proviiie  the  general 
public  with  a  single  source  of  program 
and  applicatiim  information  related  to 
the  Agency's  competitive  grant 
offerings,  and  it  contains  the 
information  about  those  programs 
required  to  be  published  in  the  Federal 
Register.  This  .second  omnibus  notice  is 
designed  to  replace  the  multiple  Federal 
Register  notices  that  traditionally 
advertised  the  availability  of  NOAA's 
discretionarv  funds  for  its  various 
programs.  It  should  be  noted  that 
additional  program  initiatives 
unanticipated  at  the  time  of  the 
publication  of  this  notice  may  be 
announced  through  both  subsequent 
Federal  Register  notices  and  the  NOi^^^ 
website:  http:/ /wvi'v>\ofa.noaa.gov/ 
~  amd/SOUNDEX.HTML 
DATES:  Proposals  must  be  received  by 
the  date  and  time  indicated  under  each 
program  listing  in  the  SUPPLEMENTARY 
INFORMATION  section. 
ADDRESSES:  Proposals  must  be 
submitted  to  the  addresses  listed  in  the 
SUPPLEMENTARY  INFORMATION  section  for 
each  program. 


FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  full  funding  opportunity 
announcement  and/or  application  kit, 
please  contat:t  the  person  listed  as  the 
information  c;ontac:t  under  each  program 
or  access  it  via  NOAA's  website:  bttp:/ 
/v\-w\v.ofa.noaa.(inv/  ~amd/ 
SOUXDEX.HTSIL 

SUPPLEMENTARY  INFORMATION:  NOAA 

published  its  first  omnibus  notice 
announcing  the  availability  of  grant 
funds  for  both  projects  and  fellowships/ 
scholarships/internships  for  Fiscal  Year 
2004  in  the  Federal  Register  on  June  30, 
2003  (68  FR  38678).  The  evaluation 
criteria  and  selection  procedures 
contained  in  the  [une  30.  2003  omnibus 
notice  are  applicable  to  this  solicitation. 
For  a  copv  of  the  iune  30,  2003  omnibus 
notice,  please  go  to:  http:// 
\s-\vw .ofa . noua.gov/  -  amd / 
SUUNDEX.HTML 

Electronic  Access 

The  full  funding  announcement  for 
each  program  is  available  via  website: 
http:/  www  ota  noua.gov/    amd/ 
sduSDEX.HTML  or  by  contacting  the 
program  official  identified  below.  These 
announcements  will  also  be  available 
through  FedCrants  at  http:// 
n'w'w.  fedgrants.gov. 

NOAA  Project  Competitions 

This  second  omnibus  notii:e  describes 
funding  opportunities  for  the  following 
NO,\A  discretionary  grant  programs: 

Witional  Marine  Fisheries  Senice    i 

1.  Bav  Watershed  Education  &  Training 
(B-WET)  Program 

Summarv  Description:  The  B-WET 
grant  program  is  a  competitively  based 
program  that  supports  existing 
environmental  education  programs, 
fosters  the  growth  of  new  programs,  and 
encourages  the  dtnelopment  of 
partnerships  among  environmental 
education  programs  throughout  the 
entire  (Chesapeake  Bav  watershed. 
Funded  projects  assist  in  meeting  the 
.Stewardship  and  Community 
Engagement  goals  of  the  Chesapeake 
2000  Agreement.  Projects  support 
organizations  that  provide  students 
"meaningful"  Chesapeake  Bay  or  stream 
outdoor  experiences  and  professional 
development  ,;)pportunilies  for  teachers 
in  the  area  of  environmental  education 
related  to  the  Chesapeake  Bay 
watershed. 

Funding  Availability:  This  solicitation 
announces  that  approximately  $1.85M 
mav  be  available  in  FY'  2004  in  award 
amounts  to  be  determined  by  the 
proposals  and  available  funds.  The 
NOAA  Chesapeake  Bay  Office  (NCBO) 
anticipates  that  approximately  30  grants 


will  be  awarded  with  these  funds. 
About  $925,000  will  be  for  proposals 
that  provide  opportunities  for  students 
(K  through  12)  to  participate  in  a 
"Meaningful"  Chesapeake  Bay  or 
Stream  Outdoor  Experience.  Of  the 
amount  available  for  this  area  of 
interest,  about  $100,000  will  be  awarded 
to  smaller,  community-based 
organizations  that  work  at  a  local  level 
to  provide  environmental  education 
programs.  About  $925,000  will  be  for 
proposals  that  provide  opportunities  for 
Professional  Development  in  the  area  of 
Environmental  Education  for  Teachers 
within  the  Che.sapeake  Bay  Watershed. 
The  NCBO  anticipates  that  typical 
project  awards  for  "Meaningful"  Bay  or 
Stream  Outdoor  Experiences  and 
Professional  Development  in  the  Area  of 
Environmental  Education  for  Teachers 
will  range  from  $10,000  to  $150,000. 
Proposals  will  be  considered  for  funds 
greater  than  the  specified  range. 

Statutorv  Authority:  16  U.S.C  661,  15 
U.S.C.  1540. 

CFDA:  11.457  Chesapeake  Bay 
Studies,  Education. 

Application  Deadline:  Preliminary 
proposals  must  be  received  by  5  p.m. 
eastern  standard  time  (EST)  on 
November  17,  2003.  Full  proposals  must 
be  received  bv  5  p.m.  EST  on  December 
31,2003. 

Address  for  submitting  Proposals: 
NOAA  Chesapeake  Bay  Office; 
Education  Coordinator;  410  Severn 
Avenue,  Suite  107A;  Annapolis,  MD 
21403. 

Information  Contact(s):  Shannon 
Sprague:  410-267-5664  or 
shannon.sprague@noaa.gov. 

Eligibilitv:  Eligible  applicants  for  both 
areas  of  interest  (i.e.,  "Meaningful" 
Chesapeake  Bay  or  Stream  Outdoor 
Experience  and  Professional 
Development  in  the  Area  of 
Environmental  Education  for  Teachers 
Within  the  Chesapeake  Bay  Watershed) 
are  K-through-12  public  and 
independent  schools  and  school 
systems,  institutions  of  higher 
education,  nonprofit  organizations,  state 
or  local  goverrmient  agencies,  interstate 
agencies,  and  Indian  tribal  governments 
in  the  Chesapeake  Bay  watershed. 

Cost  Sharing  Requirements: 
Encouraged,  but  not  required. 

Intergovernmental  Review: 
Applications  under  this  program  are  not 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

2.  Chesapeake  Bay  Fisheries  Research 
Program. 

Summary  Description:  The 
Chesapeake  Bay  Fisheries  Research 
Program  is  a  competitively  based 


i;Q'7iin 
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program  that  supports  research, 
monitoring,  modeling  and  management 
addressing  various  aspects  of 
Chesapeake  Bay  fisheries.  The 
Chesapeake  Bay  is  a  complex  and 
dynamic  ecosystem  that  supports  many 
fisheries  that  are  economically 
important  both  regionally  and 
nationally.  The  NOAA  Chesapeake  Bay 
Office  (NCBO)  established  the  Fisheries 
Steering  Committee  in  2001  to  guide 
various  Chesapeake  Bay  fisheries'  issues 
including  management  and  research  in 
an  ecosystem  context.  Funded  projects 
foster  our  knowledge  and  understanding 
of  the  Chesapeake  Bay  ecosystem  by:  (1) 
providing  biological  information  and 
life  history  characteristics  for  many 
individual  Chesapeake  Bay  fisheries 
stocks,  and  (2)  broadening  the 
multispecies  knowledge  base  for 
development  of  Fisheries  Ecosystem 
Planning.  All  projects  supported 
through  this  program  will  address 
recommendations  of  the  Chesapeake 
Bay  Fisheries  Ecosystem  Plan  {http:// 
noaa.chesapeakebay.net/fisheries)  and 
provide  timely  (real-time)  information 
for  making  resource  management 
decisions  in  an  ecosystem  context. 

Funding  Aveiilability:  This  solicitation 
announces  that  approximately  $1.5M 
may  be  available  in  FY  2004  for 
cooperative  agreements  in  amoimts  to 
be  determined  by  the  proposals  and 
available  funds.  Proposals  may  be 
submitted  for  up  to  3  years.  However, 
funds  will  be  made  available  for  only  a 
12-month  award  period  and  any 
renewal  of  the  award  period  will 
depend  on  submission  of  a  successful 
proposal  subject  to  merit  review, 
adequate  progress  on  previous  award(s), 
and  available  funding  to  renew  the 
award.  It  is  the  intent  of  the  NCBO  to 
renew  funding  for  several  projects 
currently  being  supported  and  to  make 
awards  with  funding  through  this  notice 
to  these  programs  pending  successful 
review  of  a  new  application  package, 
and  adequate  progress  reports  and/or 
site  visits. 

Statutory  Authority:  16  U.S.C.  661. 

CFDA:  11.457,  Chesapeake  Bay 
Studies,  Fisheries  Research. 

Application  Deadline:  Applicants  are 
strongly  encouraged  to  submit 
applications  electronically  through 
http://www.grants.gov,  however,  you 
may  also  submit  your  application  to 
NOAA  in  paper  format. 

For  electronic  submission  -  Proposals 
must  be  received  by  5  p.m.  eastern  time 
on  December  1,  2003.  Proposals 
received  after  that  time  will  not  be 
considered  for  funding.  Users  of 
Grants.gov  will  be  able  to  download  a 
copy  of  the  application  package, 
complete  it  off  line,  and  then  upload 


and  submit  the  application  package  and 
associated  proposal  information  via  the 
Gremts.gov  website. 

For  paper  submission  -  proposals 
must  be  received  by  5  p.m.  eastern  time 
on  December  1,  2003.  Proposals 
received  after  that  time  will  not  be 
considered  for  funding.  NCBO 
determines  whether  an  application  has 
been  submitted  before  the  deadline  by 
date/time  stamping  the  applications  as 
they  are  physically  received  in  the 
NCBO  office. 

Address  for  submitting  Proposals: 
Electronic  submission  online:  http:// 
www.grants.gov/ 

Paper  submission:  Derek  M.  Orner, 
NOAA  Chesapeake  Bay  Office.  410 
Severn  Avenue,  Suite  107A.  Aimapolis. 
MD  21403. 

Information  Contact(s):  Derek  M. 
Orner,  NOAA  Chesapeake  Bay  Office, 
410  Severn  Avenue,  Suite  107A, 
Annapolis,  MD  21403,  or  by  phone  at 
410-267-5676,  or  fax  to  410-267-5666. 
or  via  internet  at  derek.orner@noaa.gov. 

Eligibility:  Eligible  applicants  are 
institutions  of  higher  education,  other 
nonprofits,  commercial  organizations, 
foreign  governments,  organizations 
under  the  jurisdiction  of  foreign 
governments,  international 
organizations,  state,  local  and  Indian 
tribal  governments.  Federal  agencies  or 
institutions  are  not  eligible  to  receive 
Federal  assistance  under  this  notice. 

Cost  Sharing  Requirements:  No  cost 
sharing  is  required  under  this  program, 
however,  the  NCBO  strongly  encourages 
applicants  applying  for  either  area  of 
interest  to  share  as  much  of  the  costs  of 
the  award  as  possible.  Funds  from  other 
Federal  awards  may  not  be  considered 
matching  funds.  The  nature  of  the 
contribution  (cash  versus  in-kind)  and 
the  amount  of  matching  funds  will  be 
taken  into  consideration  in  the  review 
process.  Priority  selection  will  be  given 
to  proposals  that  propose  cash  rather 
than  in-kind  contributions. 

Intergovernmental  Review: 
Applications  under  this  program  are 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

National  Ocean  Service 

1.  Geodetic  Science  and  Applied 
Research  (GSAR)  Program 

Summary  Description:  The  GSAR 
Program  represents  an  NOAA/NGS 
effort  to  conduct  basic  and  applied 
research  in  the  geodetic  sciences  that 
advances  positioning  operations  and 
services  in  support  of  transportation  and 
commerce  on  a  national  basis.  This 
initial  opportunity  is  focused  on  a 
specific  problem:  Three-Frequency  Real- 


Time  Kinematic  (RTK)  Positioning  by 
Different  Support  Architectures.  There 
are  at  least  8  additional  priorities  that 
will  be  addressed  in  the  future  in  the 
GSAR  Program. 

Funding  Availability:  One  award  of 
no  more  than  $65,000  is  expected  to  be 
made  through  this  announcement, 
depending  on  availability  of  funds. 

Statutory  Authority:  Authority  for  the 
GSAR  program  is  provided  by  the 
following:  Coast  and  Geodetic  Survey 
Act,  Pubhc  Law  80-373.  33  U.S.C.  883d. 

CFDA:  11.400.  Applied  Geodetic 
Research. 

Application  Deadline:  Proposals  must 
be  received  by  the  NGS  no  later  than  5 
p.m.,  EDT,  November  17,  2003. 

Address  for  submitting  Proposals: 
Geodetic  Services  Division;  NOAA 
National  Geodetic  Sur\'ey:  N/NGSl; 
1315  East-West  Highway.  Room  9356; 
Silver  Spring,  Maryland  20910-3282. 

Information  Contact(s):  Gilbert  J. 
Mitchell:  301-713-3228  ext.  114.  or  fax 
to  301-713-4176,  or  via  internet  at 
Gilbert.Mitchell@noaa.gov. 

Eligibility:  Eligible  applicants  are 
institutions  of  higher  education  and 
federally  funded  educational 
institutions  such  as  the  Naval 
Postgraduate  School. 

Cost  Sharing  Requirements:  No  cost 
sharing  is  required  under  this  program. 

Intergovernmental  Review: 
Applications  under  this  program  are  not 
subject  to  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs." 

Oceans  and  Atmospheric  Research 

1 .  The  Gulf  of  Mexico  Oyster  Industry 
Program 

Summary  Description:  It  is  the  goal  of 
the  Gulf  Oyster  Industry  Program  to 
encourage  multi-disciplinar\'  research 
and  extension  projects  that  contribute 
directly  to  the  efficiency  and 
profitability  of  oyster-related  businesses 
and  to  the  safety  of  oyster  products.  It 
encourages  multi-disciplinar\' 
approaches  to  meet  the  challenges  faced 
by  the  oyster  industr\'  in  producing 
wholesome  seafood  products.  Oyster 
businesses  seek  iruiovative  solutions  at 
all  producing  and  processing  levels, 
including:  production  (landings),  oyster 
disease  diagnostics,  harvesting,  post- 
harvest  treatment,  processing, 
distribution,  marketing,  consumer 
education,  and  food  safety. 

Funding  Availability:  Approximately 
Si  million  is  available  for  the  Gulf 
Oyster  Industry  competition  in  2004 
and  a  similar  amount  is  expected  but 
not  assured  for  FY-2005,  therefore,  two- 
year  projects  will  be  considered. 
Proposals  are  limited  to  a  total  of 
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$200,000  for  each  year  and 
approximatelv  7  full  proposals  will  be 
funded. 

Statutory-  Authority:  33  U.S.C.  1121- 
1131. 

CFDA:  1 1.417.  Sea  Grant  Support. 

Application  Deadline:  Pre-proposals 
must  be  received  by  5  p.m.  (local  time) 
on  December  1.  2003  and  full  proposals 
bv  5  p.m.  (local  time)  February  3,  2004 
by  a  state  Sea  Grant  Program  [or  by  the 
National  Sea  Grant  Office  (NSGO)'in  the 
case  of  an  applicant  in  a  non-Sea  Grant 
state].  Applications  are  to  be  forwarded 
to  the  NSGO  by  the  state  Sea  Grant 
Programs  bv  5  p.m.  EST  on  December  K. 
2003  for  pre-proposals  and  by  5  p.m. 
EST  Februarv-  10,  2004  for  full 
proposals. 

Address  for  submitting  Proposals: 
Prospective  applicants  living  in  Sea 
Grant  States  should  submit  their 
preliminarv  and  full  proposals  to  the 
their  state's  Sea  Grant  program. 
Addresses  for  state  Sea  Grant  programs 
are  available  at  www  mdsg.umd  edu/ 
ngo/research  or  by  contacting  \'(3AA  at 
National  Sea  Grant  College  Program.  R/ 
SG.  Attn:  Gulf  Oyster  Industry 
Competition.  Room  11838.  NOAA.  1315 
East-West  Highway.  Silver  Spring.  MD 
20910,  Phone:  301-71.3-2451. 
Applicants  from  n(m-Sea  Grant  states 
should  send  preliminary  and  full 
proposals  to  the  above  address. 

Information  Contact(s):  lames  P. 
McV'ev,  Program  Direc  tor  for 
Aquaculture,  or  Mary  Riihin>nn. 
Secretary,  .National  Sea  Grant  Office, 
301-713-2451,  facsimile  301-713-0794, 
e-mail-Iim.Mc\'ev@.\OAA.gov. 

Eligibility:  Individuals,  institutions  of 
higher  education,  nonprofit 
organizations,  commercial 
organizations.  State,  local  and  Indian 
tribal  governments,  are  eligible  ()nl\ 
those  who  submit  preliminary  proposals 
by  the  preliminary  proposal  deadline 
are  eligible  to  submit  full  prnposals. 
Those  submitting  p^^■llmina^v  proposals 
bv  the  preliminary  proposal  ileadline 
that  are  not  recommended  by  the  pre- 
proposal  review  process  still  are  eligible 
to  submit  full  proposals. 

Cost  Sharing  requirements: 
.Applicants  are  required  to  provide  one 
dollar  for  pverv  two  of  Federal  funds. 

Intergovernmental  Review: 
Applications  under  this  program  are  not 
subject  to  Executive  Order  12372. 
intergovernmental  Review  of  Federal 
Programs." 

2.  National  Marine  Aquat  ulture 
Initiative 

Summary  Description:  The  NOAA 
Office  of  Oceanic  and  Atmospheric 
Research,  in  cooperation  with  the 
National  Sea  Grant  College  Program,  the 


National  Marine  Fisheries  Service,  and 
the  National  Ocean  Service,  is  seeking 
preliminarv  proposals  and  full 
proposals  in  innovative  research,  policy 
and  regulatory  analysis  and 
development,  and  outreach  and 
demonstration  for  the  development  of 
marine  and  Great  Lakes  aquaculture  in 
the  I'nited  States. 

Funding  Availability:  Depending 
upon  appropriations,  it  is  anticipated 
that  S3.1  inillicm  will  be  available  for 
proposals  of  one  or  two  years  duration. 
The  maximum  request  for  a  single 
proposal  is  S400.000  for  a  one-year 
proposal  and  5800.000  for  a  two-vear 
proposal.  .Approximately  10  awards  will 
be  made. 

Statutory  Authority:  33  U.S.C.  1121- 
1131 

CFDA:  11  417,  Sea  Grant  Support 

.Application  Deadline:  The  pre- 
proposals  are  due  by  5  p.m.  (local  time) 
on  December  1.  2003  and  full  proposals 
are  due  bv  5  p.m.  (local  time)  on 
Februarv  3.  2004  at  a  state  Sea  Grant 
Program  lor  bv  the  Nati(mal  Sea  Grant 
Office  (NSGO)  in  the  case  of  an 
applicant  from  a  non-sea  Grant  state). 
Applications  are  to  be  forwarded  to  the 
NS(;0  bv  the  state  Sea  Grant  Programs 
by  5  p.m.  EST  on  December  8.  2003  for 
pre-proposals  and  by  5  p.m.  EST  on 
February  10.  2004  for  full  proposals. 

Address  for  submitting  Proposals: 
Prospective  applicants  living  in  Sea 
Grant  States  should  submit  their 
preliminarv  and  full  proposals  to  the 
their  state's  Sea  (irant  program. 
Addresses  for  state  Sea  Grant  programs 
are  available  at  wvvw.mdsg.umd.edu/ 
ngo/research  nr  b\  contacting  .NOAA  at 
National  Sea  Grant  College  Program.  R 
SG.  Attn:  Gulf  0\  ster  Industry 
Competition.  Room  11838.  NOAA.  1315 
Ha^t-West  Highway,  Silver  Spring.  MD 
209  10.  Piione:  .M(l-7  1  ;:)-245  1 . 
.Applicants  from  n»n-Sea  Grant  states 
should  send  preliminary  and  full 
proposals  til  the-  above  address. 

Information  (iontactls):  [ames  P. 
McVey,  Program  Director  for 
Aquaculture,  or  Mary  Robinson, 
Secretary.  National  Sea  Grant  Office, 
301  713'2451,  facsimile  30  1~71:J-0799, 
e-mail-Iim.McVey@NOAA.gov. 

Eligibility:  Individuals,  institutions  of 
higher  education,  ncmprofit 
organizations,  commercial 
organizations.  Federal.  State,  lot;al  and 
Indian  tribal  governments,  are  eligible. 
Only  those  who  submit  preliminary 
proposals  b\-  the  preliminary  proposal 
deadline  are  eligible  to  submit  full 
proposals.  Those  submitting 
prtiiininar\'  proposals  h\  the 
preliminarv  proposal  deadline  that  are 
nut  recommended  by  the  pre-proposal 


review  process  still  are  eligible  to 
submit  full  proposals. 

Cost  Sharing  Requirements:  None. 

Intergovernmental  Review: 
Applications  under  this  program  are  not 
subject  to  Executive  Order  12372. 
'intergovernmental  Review  of  Federal 
Programs." 

NOAA  Fellowships/Scholarships/ 
Internships  Competitions 

This  second  omnibus  notice  describes 
funding  opportunities  for  the  following 
NOAA  discretionary  fellowship, 
scholarship,  and  internship  programs: 

Oceans  and  Atmospheric  Research 

1.  Sea  Grant  -  Industry  Fellowship 
Program 

Summar\'  Description:  The  National 
Sea  Grant  College  Program  (Sea  Grant) 
within  OAR  is  seeking  applications  for 
one  of  its  fellowship  programs  to  fulfill 
its  broad  educational  responsibilities 
and  to  strengthen  the  collaboration 
between  Sea  Grant  and  industry.  The 
Sea  Grant  -  Industry  Fellowship  is 
available  to  graduate  students  enrolled 
in  either  MS  or  PhD  degree  programs  in 
institutions  of  higher  education  in  the 
United  States  and  its  territories,  with 
required  matching  funds  from  private 
industrial  sponsors.  Industry  Fellows 
will  work  on  research  and  development 
projects  on  topics  of  interest  to  a 
particular  industry/company.  In  a  true 
partnership,  the  student,  the  faculty 
advisor,  the  Sea  Grant  College  or 
institute,  and  the  industry 
representative  will  work  together, 
sharing  research  facilities  and  the  cost 
of  the  activity. 

Funding  Availability:  Sea  Grant 
anticipates  awarding  a  total  of  S300.000 
in  Federal  funds  through  this 
announcement  by  supporting  five  new 
Industry  Fellows  for  two  years 
beginning  in  FY  2004.  The  award  for 
each  Industry  Fellowship,  contingent 
upon  the  availability  of  Federal  funds, 
will  be  in  the  form  of  a  grant  of  up  to 
S30.000  per  year  from  Sea  Grant;  at  least 
50%  of  the  Federal  share  is  required  as 
a  match  bv  the  applicant  (i.e..  S15.000 
match  for  530.000  in  Federal  funds  for 
a  total  project  cost  of  S45.000).  Awards 
will  have  an  anticipated  start  date  of 
June  1,  2004. 

Statutory  Authority:  33  U.S.C. 
1127(a). 

CFDA:  11.417.  Sea  Grant  Support. 

Application  Deadline:  Applications 
must  be  received  by  5  p.m.  (local  time) 
on  December  1.  2003.  by  a  state  Sea 
Grant  Program  [or  by  the  National  Sea 
Grant  Office  (NSGO)  in  the  case  of  an 
institution  of  higher  education  in  a  non- 
Sea  Grant  state).  Applications  are  to  be 
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forwarded  to  the  NSGO  by  the  state  Sea 
Grant  Programs  by  5  p.m.  (local  time)  on 
December  8,  2003. 

Address  for  Submitting  Applications: 
Applications  from  institutions  of  higher 
education  in  Sea  Grant  states  must  be 
submitted  to  the  state  Sea  Grant 
Program.  The  addresses  of  the  state  Sea 
Grant  College  Programs  may  be  found  at 
the  following  Internet  website:  {http:// 
www.nsgo.seagrant.org/ 
SGDirectors.html)  or  may  also  be 
obtained  by  contacting  Mr.  Joseph 
Brown  at  the  NSGO  (mail  address: 
National  Sea  Grant  College  Program, 
1315  East- West  Highway,  Silver  Spring, 
MD  20910;  phone:  301-713-2438  xl35; 
or  e-  mail:  yoe.broivn@jioaa.gov). 
Applications  from  elsewhere  may  be 
submitted  either  to  the  nearest  state  Sea 
Grant  Program  or  directly  to  the  NSGO. 
Applications  submitted  to  the  NSGO 
should  be  addressed  to:  National  Sea 
Grant  OfBce,  R/SG,  Attn:  Mrs.  Geraldine 
Taylor,  Proposal  Processing,  Room 
11732,  NOAA,  1315  East-West  Highway, 
Silver  Spring,  MD  20910  (telephone 
number  for  express  mail  applications  is 
301-713-2445). 

Information  Contact(s):  Dt.  Leon  M. 
Cammen,  National  Sea  Grant  College 
Program,  1315  East-West  Highway, 
Silver  Spring,  MD  20910;  tel:  (301)  713- 
2435  ext.  136;  e-mail: 
leon.cammen@noaa.gov;  or  any  state 
Sea  Grant  Program. 

Eligibility:  Prospective  Fellows  must 
be  eiu'olled  or  provisionally  accepted  in 
an  MS  or  PhD  degree  program  at  an 
institution  of  higher  education  in  the 
United  States  or  its  territories. 
Applications  must  be  submitted  by  the 
institution  of  higher  education. 

Cost  Sharing  Requirements:  Required 
50  percent  match  of  the  Federal  funds 
by  the  industrial  partner. 

Intergovernmental  Review: 
Applications  under  this  program  are  not 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

2.  GradFell  2004  NMFS  -  Sea  Grant 
Joint  Graduate  Fellowship  Program  in 
Population  Dynamics  and  Marine 
Resource  Economics. 

Summary  Description:  The  National 
Sea  Grant  College  Program  (Sea  Grant) 
within  OAR  is  seeking  applications  for 
one  of  its  fellowship  programs  to  fulfill 
its  broad  educational  responsibilities 
and  to  strengthen  the  collaboration 
between  Sea  Grant  and  NMFS.  Fellows 
will  work  on  thesis  problems  of  public 
interest  and  relevance  to  NMFS  and 
have  simuner  internships  at 
participating  NMFS  Science  Centers  or 
Laboratories  under  the  guidance  of 
NMFS  mentors. 


Funding  Availability:  The  NMFS  -  Sea 
Grant  Joint  Graduate  Fellowship 
Program  in  Population  Dynamics  and 
Marine  Resource  Economics  expects  to 
support  four  new  Fellows  for  2-3  years 
beginning  in  FY  2004.  The  award  for 
each  fellowship  will  be  a  cooperative 
agreement  of  $38,000  per  year,  with  an 
anticipated  start  date  of  June  1,  2004. 

Statutory  Authority:  33  U.S.C. 
1127(a). 

Catalog  of  Federal  Domestic 
Assistance  Number:  11.417,  Sea  Grant 
Support. 

Application  Deadline:  Applications 
must  be  received  by  5  p.m.  (local  time) 
on  December  1,  2003  by  a  state  Sea 
Grant  Program  [or  by  the  National  Sea 
Grant  Office  (NSGO)  in  the  case  of  an 
institution  of  higher  education  in  a  non- 
Sea  Grant  state).  Applications  are  due  at 
the  NSGO  from  state  Sea  Grant 
Programs  by  5  p.m.  EST  on  December  8, 
2003. 

Address  for  Submitting  Applications: 
Applications  from  institutions  of  higher 
education  in  Sea  Grant  states  must  be 
submitted  to  the  state  Sea  Grant 
Program.  The  addresses  of  the  state  Sea 
Grant  College  Programs  may  be  found  at 
the  following  Internet  website;  [http:// 
www.nsgo.seagrant.org/ 
SGDirectors.html)  or  may  also  be 
obtained  by  contacting  Mr.  Joseph 
Brown  at  the  NSGO  [mail  address: 
National  Sea  Grant  College  Program, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910;  tel:  (301)  713-2438  ext.  135; 
or  e-  mail:  joe.brown@noaa.gov]. 
Applications  from  elsewhere  may  be 
submitted  either  to  the  nearest  state  Sea 
Grant  Program  or  directly  to  the  NSGO. 
Applications  submitted  to  the  NSGO 
should  be  addressed  to:  National  Sea 
Grant  Office.  R/SG,  Attn:  Mrs.  Geraldine 
Taylor,  Proposal  Processing,  Room 
11732,  NOAA,  1315  East-West  Highway, 
Silver  Spring,  MD  20910  (telephone 
number  for  express  mail  applications  is 
301-713-2445). 

Information  Contact:  Dr.  Emory  D. 
Anderson,  National  Sea  Grant  College 
Program,  1315  East-West  Highway, 
Silver  Spring,  MD  20910;  tel:  (301)  713- 
2435  ext.  144;  e-mail: 
emory.anderson@noaa.gov;  any  state 
Sea  Grant  Program;  or  any  participating 
NMFS  facility. 

Eligibility:  Applicants  must  be  United 
States  citizens  and  must  be  enrolled  or 
provisionally  accepted  in  a  PhD  degree 
program  in  population  dynamics  or  a 
related  field  (e.g.,  applied  mathematics, 
statistics,  or  quantitative  ecology)  or  in 
natural  resource  economics  or  a  related 
field  at  an  institution  of  higher 
education  in  the  United  States  or  its 
territories.  Applications  must  be 


submitted  by  an  institution  of  higher 
education. 

Cost  Sharing  Requirements:  Required 
50  percent  match  of  the  NSGO  funds  by 
the  academic  institution  (i.e. ,56.333). 

Intergovernmental  Review: 
Applications  under  this  program  are  not 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Limitation  of  Liability 

Funding  for  programs  listed  in  this 
notice  is  contingent  upon  the 
availability  of  Fiscal  Year  2004 
appropriations.  NOAA  issues  this  notice 
subject  to  the  appropriations  made 
available  under  the  current  continuing 
resolution  (CR),  H.J.  Res.  69,  "Making 
continuing  appropriations  for  the  fiscal 
year  2004,  and  for  other  purposes," 
Public  Law  108-85.  NOAA  anticipates 
making  awards  for  programs  listed  in 
this  notice  provided  that  funding  for  the 
programs  is  continued  beyond  October 
31,  2003,  the  expiration  of  the  ciurent 
continuing  resolution.  In  no  event  will 
NOAA  or  the  Department  of  Commerce 
be  responsible  for  proposal  preparation 
costs  if  these  programs  fail  to  receive 
funding  or  are  cancelled  because  of 
other  agency  priorities.  Publication  of 
this  announcement  does  not  oblige 
NOAA  to  award  any  specific  project  or 
to  obligate  any  available  funds. 

Universal  Identifier 

Applicants  should  be  aware  that,  for 
programs  that  have  deadline  dates  on  or 
after  October  1,  2003,  they  will  be 
required  to  provide  a  Dun  and 
Bradstreet  Data  Universal  Numbering 
System  (DUNS)  number  during  the 
application  process.  See  the  June  27, 
2003  (68  FR  38402)  Federal  Register 
notice  for  additional  information. 
Organizations  can  receive  a  DUNS 
niunber  at  no  cost  by  calling  the 
dedicated  toll-free  DUNS  Number 
request  hue  at  1-866-705-5711  or  via 
the  internet  [http:// 
www.dunandbradstreet.com]. 

The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements 

The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  notice 
of  October  1,  2001  (66  FR  49917),  as 
amended  by  the  Federal  Register  notice 
published  on  October  30,  2002  (67  FR 
66109),  are  applicable  to  this 
solicitation. 

Paperwork  Reduction  Act 

This  document  contains  collection-of- 
information  requirements  subject  to  the 
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Paperwork  Reduction  Act  (PRA).  The 
use  of  StcUidard  Forms  424.  424A.  424B. 
SF-LLL.  and  C;D-:UH  have  been 
approved  bv  Office  of  Management  and 
Budget  (OMB)  under  the  respective 
control  numbers  ().UK-004:H,  0348-0044, 
0348-0040,  0348-004h,  and  060,5-0001. 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond  to. 
nor  shall  anv  person  be  subject  to  a 
penalty  for  failure'  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displa\s  a 
currently  valid  O.MB  lontrol  number. 

Executive  Order  12866 

This  notice  has  been  determined  to  be 

not  significant  for  purposes  of  Executi\e 
Order  128bH. 

Executive  Order  13132  (federalism) 

It  has  been  determined  that  this  notice 
does  not  contain  policies  with 
Federalism  iniplications  as  that  term  is 
defined  in  Executive  Order  13132. 

Administrative  Procedure  Act/ 
Regulatory  Flexibility  Act 

Prior  notice  arid  an  opportunity  for 
public  comment  are  not  required  bv  the 
Administrative  Procedure  Act  or  anv 
other  law  for  rules  concerning  public 
property,  loans,  grants,  benefits,  and 
contracts  (5  r.,S,C.  553(a)(2)J.  Because 
notice  and  opportunity  for  comment  are 
not  required  pursuant  to  5  U.S.C.  553  or 
anv  other  law.  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  ef  seq]  are 
inapplicable.  Therefore,  a  regulator\ 
flexibility  analysis  has  not  been 
prepared. 

Dciled   October  10.  2003. 
lohn  I.  Kelly.  Ir.. 

Peputv  i  ndtrsecivtan'  of  Commerce  for 
Ort'iins  and  Atmosphere.  Xational  Oceanic 
and  Atmospheric  Administration 
\¥R  Dec    U  V26297  Filed  10-16-03.  8;45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Science  Advisory  Board 

AGENCY:  Office  of  Oceanic  and 
Atmospheric  Research.  Si).\.\.  DOC. 
ACTION:  Notu:e  of  open  meeting. 


SUMMARY:  The  Science  Advisory  Board 
(SAB)  was  established  bv  a  Decision 
Memorandum  dated  September  25. 
1997,  and  is  the  only  Federal  Advisor}- 
Committee  with  responsibility  to  advise 
the  Under  Secretarv  of  Commerce  for 
Oceans  and  Atmosphere  on  long-  and 


short-range  strategies  for  research. 

education,  and  application  of  science  to 
resourc  e  management.  SAB  ac:ti\'ities 
and  advu:e  provide  necessary  input  to 
ensure  that  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
SI  leiK  e  programs  are  of  the  highest 
cjualitv  and  provide  optimal  support  to 
resource  management. 

Time  and  DatfiThe  meeting  will  be 
held  Monday.  November  3,  2003.  from 
8:30  a.m.  to  5  p.m,  and  Tuesday. 
November  4.  2003  from  10  a.m.  to  5 
pni.  These  times  and  the  agenda  topics 
described  below  ma\  he  subject  to 
change.  Refer  to  the  web  page  listed 
below  for  the  most  up-to-date  meeting 
agenda. 

P/fice  The  meeting  will  be  held  both 
days  at  the  Kev  Bridge  Marriott  Hotel, 
1401  I.ee  Higluvav,  Arlington,  V,\, 

Status  Tht'  meeting  will  be  open  to 
public   partic:ipaticm  with  a  30-minute 
time  period  set  aside  on  Mondaw 
November  3  for  direct  verbal  comments 
or  questions  from  the  public  The  SAB 
expects  that  public  statements  presented 
at  its  meetings  will  not  be  repetitive  of 
previously  submitted  verbal  or  written 
statements.  In  general,  each  individual 
or  group  making  a  verbal  pn;sentation 
will  be  limited  to  a  total  time  of  five  (5) 
minutes.  Written  comments  (at  least  35 
copies)  should  be  received  in  the  SAB 
Executive  Director's  Office  by  October 
22,  2003,  to  provide  sufficient  time  for 
SAB  review.  Written  comments  received 
bv  the  SAB  Executive  Dircjctor  after 
October  22,  200.3,  will  be  distributed  to 
the  SAB,  but  may  not  be  reviewed  prior 
to  the  meeting  date   Approximately 
thirty  (30)  seats  will  lie  available  for  the 
public   inc;luding  five  (5)  seats  reserved 
for  the  media.  Seats  will  be  available  on 
a  first-come,  first-served  basis, 

Mattprs  to  he  Considrred:  The 
meeting  will  incdude  the  following 
topics:  (1)  NOAA  Researc:h  Review.  (2) 
Minority  ,Ser\ing  'nstitutions,  [A]  NOAA 
Programming  Planning  and  Budgeting, 
(4)  Hydrology  in  NOAA,  (5)  Homeland 
Security,  and  (H)  public;  statements. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 

Michael  Chart,  Executive  Director, 
Science  Advisory  Board,  NOAA,  Rm. 
11142,  1315  East-West  Highway,  Silver 
Spring,  Maryland  20910.  (Phone:  301- 
713-9121.  f'ax:  301-7  1  3-0163,  e-mail: 
Michael  i'huii(> nocia.gov]:  or  visit  the 
NOAA  SAB  Web  site  at  bttp:// 
uM-w.sah.ncnia.iiov 

Dated:  October  10.  2003. 
Louisa  Koch. 

Deputy  Assistant  .■\iinunistratiir.  OAh 

[KR  Doc.  03-26293  Fileci  U)-lH-03:  845  am] 

BILLING  CODE  351(MCD-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  100603D] 

Marine  Mammals;  File  No.753-1599 

AGENCY:  .National  Marine  Fisheries 

Service  (NMFS).  Naticmal  Oceanic  and 

Atmospheric;  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for 

amendment. 


SUMMARY:  Notice  is  hereby  given  that 
lim  Darling.  Ph.D..  2155  West  13th 
Avenue,  Vancouver.  B.C.  VOR  2ZO, 
Canada,  has  requested  an  amendment  to 
scientific  research  Permit  No,  753- 
1599-00. 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  November 
17,  2003, 

ADDRESSES:  The  amendment  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s)- 

Permits,  Conservation  and  Education 
Division.  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room  , 
13705.  Silver  Spring,  MD  20910;  phone 
(301)713-2289: fax (301)713-0376; 

Alaska  Region.  NMFS,  P.O.  Box 
21668.  Juneau.  AK  99802-1668;  phone 
(907)586-7221:  fax  (907)586-7249:  and 

Prcjtected  Species  Coordinator.  Pacific 
Area  Office.  NMFS,  1601  Kapiolani 
Blvd..  Rm,  1110,  Hcjnolulu,  HI  96814- 
4700;  phone  (808)973-2935:  fax 
(808)97.3-2941,  Written  comments  or 
requests  for  a  public  hearing  on  this 
request  should  be  submitted  to  the 
Chief.  Permits,  Conservation  and 
Education  Division  F/PRl.  Office  of 
Protected  Resources.  NMFS,  1315  East- 
West  Highway.  Room  13705,  Silver 
Spring.  MD  20910,  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  amendment  request  would  be 
appropriate. 

Comments  mav  also  be  submitted  by 
fac;simile  at  (301)713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
latei  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
maii  or  other  electronic  media, 
FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Leuandowski,  (301)713-2289, 
SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  to  Permit  No,  753- 
1599-00,  issued  on  [anuary  10,  2001  (66 
FR  1957-1958),  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
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U.S.C.  1361  et  seq.],  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.],  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
and  threatened  species  (50  CFR  222- 
226). 

Pennit  No.  753-1599-00  authorizes 
the  permit  holder  to  conduct  studies  on 
the  mating  behavior,  social  organization 
and  behavioral  ecology  of  himipback 
whales  [Megaptera  novaeangliae)  and 
gray  whales  [Eschrichtius  robustus)  in 
the  state  waters  of  Alaska,  Hawaii, 
Oregon,  Washington  and  California.  The 
current  permit  expires  on  January  1, 
2006. 

The  permit  holder  is  now  requesting 
additional  takes  for  hiunpback  whales 
only  to  further  study  the  whales'  songs 
in  Hawaiian  and  Alaskan  waters. 
Specifically,  the  permit  holder  is 
requesting  the  following  additional 
annual  takes:  100  humpback  whales 
through  the  playback  of  recorded 
humpback  whale  songs,  50  humpback 
whales  through  suction  cup  and 
implantable  tags  designed  to  study  the 
short-term  movement  patterns  of  the 
animals,  and  300  humpback  whales 
through  harassment  incidental  to  these 
research  activities. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  October  8,  2003. 
lill  K.  Lewandowski, 

Acting  Chief,  Permits,  Conservation  and 
Education  Division,  Office  of  Protected 
Pesources.  National  Marine  Fisheries  Sen'ice. 
[FR  Doc.  03-26296  Filed  10-16-03;  8:45  am] 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 
Post  Allowance  and  Refiling 

ACTION:  Proposed  collection;  comment 
request. 

summary:  The  United  States  Patent  and 
Trademark  Office  (USPTO),  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  the  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13  (44  U.S.C.  3506(c)(2)(A)). 


DATES:  Written  comments  must  be 
submitted  on  or  before  December  16, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Susan  K.  Brown,  Records  Officer. 
Office  of  the  Chief  Information  Officer, 
Office  of  Data  Architecture  and 
Services,  Data  Administration  Division, 
703-308-7400,  U.S.  Patent  and 
Trademark  Office,  PO  Box  1450, 
Alexandria,  VA  22313,  Attn:  CPK  3 
Suite  310;  by  e-mail  at 
susan.brown@uspto.gov,  or  by  facsimile 
at  (703)  308-7407. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Robert  J.  Spar. 
Director,  Office  of  Patent  Legal 
Administration,  USPTO,  PO  Box  1450, 
Alexandria,  VA  22313-1450;  by 
telephone  at  (703)  308-5107:  or  by  e- 
mail  at  bob.spar@uspto.gov. 
SUPPLEMENTARY  INFORMATION 

I.  Abstract 

The  United  States  Patent  and 
Trademark  Office  (USPTO)  is  required 
by  35  U.S.C.  131  and  151  to  examine 
applications  and,  when  appropriate, 
allow  applications  and  issue  them  as 
patents.  When  an  application  for  a 
patent  is  allowed  by  the  USPTO,  the 
USPTO  issues  a  notice  of  allowance  and 
the  applicant  must  pay  the  specified 
issue  fee  (including  the  publication  fee, 
if  applicable)  within  three  months  to 
avoid  abandonment  of  the  application. 
If  the  appropriate  fees  are  paid  within 
the  proper  time  period,  the  USPTO  can 
then  issue  the  patent.  If  the  fees  are  not 
paid  within  the  designated  time  period, 
the  application  is  abandoned  and  the 
applicant  may  petition  the  Director  to 
accept  a  delayed  payment  with  a 
satisfactory  showing  that  the  delay  was 
unavoidable.  This  Petition  for  Revival  of 
an  Application  for  Patent  Abandoned 
Unavoidably  (Form  PTO/SB/61)  is 
approved  under  information  collection 
0651-0031.  The  rules  outlining  the 
procedures  for  payment  of  the  issue  fee 
and  issuance  of  a  patent  are  found  at  37 
CFR  1.18  and  1.311-1.317. 

Chapter  25  of  Title  35  U.S.C.  provides 
that  there  are  several  actions  that  the 
applicant  may  take  after  issuance  of  a 
patent,  including  requesting  the 
correction  of  errors  in  a  patent.  For 
original  patents  that  are  deemed  wholly 
or  partly  inoperative,  applicants  may 
file  a  reissue  application,  which  entails 
several  formal  requirements  including 
an  oath  or  declaration  that  the  errors  in 
the  patent  were  not  the  result  of  any 
deceptive  intention  on  the  part  of  the 
applicant.  The  rules  outlining  these 
procedures  are  found  at  37  CFR  1.171- 
1.179  and  1.322-1.325. 


Chapter  30  of  Title  35  U.S.C.  provides 
that  any  person  at  any  time  may  file  a 
request  for  reexamination  by  the  USPTO 
of  any  claim  of  a  patent  on  the  basis  of 
prior  art  patents  oi  printed  publications. 
Once  initiated,  the  reexamination 
proceedings  are  substantially  ex  parte 
and  do  not  permit  input  from  third 
parties,  but  Chapter  31  also  provides  for 
optional  inter  partes  reexamination 
allowing  third  parties  to  participate.  The 
rules  outlining  ex  parte  and  inter  partes 
reexaminations  are  found  at  37  CFR 
1.510-1.570  and  1.902-1.997. 

If  a  request  for  ex  parte  or  inter  partes 
reexamination  is  denied,  the  requester 
may  petition  the  Director  to  review  the 
examiner's  refusal  of  reexamination. 
The  USPTO  is  adding  these  two 
petitions,  the  Petition  to  Review  Refusal 
to  Grant  Ex  Parte  Reexamination  (37 
CFR  1.515(c))  and  the  Petition  to  Review 
Refusal  to  Grant  Inter  Partes 
Reexamination  (37  CFR  1.927).  to  this 
information  collection.  These  petitions 
are  not  new  requirements  but  were  not 
previously  covered  in  this  collection. 
No  forms  are  provided  for  these 
petitions. 

The  public  uses  this  information 
collection  to  request  corrections  of 
errors  in  issued  patents,  to  request 
reissue  patents,  to  request 
reexamination  proceedings,  and  to 
ensure  that  associated  fees  and 
documentation  are  submitted  to  the 
USPTO.  The  USPTO  provides  10  paper 
forms  that  the  public  may  use  to  submit 
the  necessar\'  information  for  these 
requirements,  although  there  are  no 
forms  provided  for  some  of  the 
documentation  necessary  for  a  reissue 
application. 

This  collection  was  previously 
approved  b\'  OMB  in  Januarv  2001.  at 
which  time  Form  PTO/SB/58  Request 
for  Inter  Partes  Reexamination  was 
added  to  this  collection  to  support  the 
USPTG.s  amended  rules  of  practice 
implementing  third  party  reexamination 
proceedings  as  found  in  the  American 
Inventors  Protection  Act  of  1999.  In  May 
2001,  OMB  approved  a  change 
worksheet  to  delete  Form  PTG/SB/54 
Reissue  Application  by  the  Assignee. 
Offer  to  Surrender  Patent  from  this 
collection  due  to  the  elimination  of  the 
requirement  to  file  an  offer  to  surrender 
the  original  patent  at  the  time  of  filing 
a  reissue  application.  The  USPTO  also 
revised  Form  PTOL-85B  Issue  Fee 
Transmittal  in  order  to  support  a  change 
in  practice  regarding  publication  fees 
and  to  accommodate  the  acceptance  of 
payments  by  credit  card.  In  November 
2001.  OMB  approved  another  change 
worksheet  that  increased  the  total 
responses  and  burden  hours  as  an 
administrative  adjustment  to  reflect  a 
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net  increase  in  filings  for  the  items 
covered  under  this  collection 

The  L'SPTO  also  recently  submitted 
this  collection  in  conjunction  with  h 
notice  of  proposed  rulemaking  entitled 
"Changes  to  Support  Implementation  of 
the  United  States  Patent  ami  Trademdrk 
Office  21st  Centura'  Strategic  Plan"  (RIN 
0651-AB64).  which  was  published  m 
the  Federal  Register  on  September  1^:. 
2003  (Vol.  68,  No.  177).  The  proposed 
rulemaking  would  eliminate  the 
requirement  in  37  (".FR  1  178  for  a 
ribbon  copy  of  the  patent  grant  to  be 
surrendered  in  a  reissue  application  and 
consequentlv  delete  Form  PTC);SB.  55 
Reissue  Patent  Application  Statement  as 
to  Loss  of  Original  Patent  from  this 
collection.  The  rulemaking  would  also 
allow  applicants  to  use  electronic 
signatures  to  sign  patent  and 
examination  proceeding  documents  that 
have  been  created  electronically  with  a 
word  processor  or  obtained  from  the 
USPTO  website  as  fillahle  forms.  The 
information  collection  package  for 
0651-0033  associated  with  this 
proposed  rulemaking  is  currently  under 
review  at  OMB. 


Item 


II.  Method  of  Collection 

By  mail,  facsimile,  or  hand  delivery  to 
thel'SPTO. 

III.  Data 

0.\/ii.Vu/;i/)'T  1)651-0033. 

Form  S'umheiisl:  PT()/SB/44/50/51/ 
51S/52/53/56/57/58  and  PT()l.-85B. 

Tvpf  i>t  Hfvit'w :  Revision  of  a 
(  urrentiv  api)rnved  ( ollection 

Atffi  tfd  Publw  Individuals  or 
households;  businesses  or  other  for- 
profits:  not-for-profit  institutions;  farms; 
the  Federal  (iovernment;  and  stale,  local 
or  tribal  governments 

EstnmiU'd  \umber  of  lit'spondeiUs: 
223.41 1  responses  per  year.  This 
estimate  includes  the  dec  rease  of  95 
responses  per  year  that  would  result 
from  the  deletion  of  Form  PTO/SB/55 
Reissue  Patent  Application  Statement  as 
to  Loss  of  Original  Patent,  which  is 
(  urrently  under  review  at  OMB. 

E.^timtiU'd  Tniw  Per  Rt-sponsf:  The 
I  SPTO  estimates  that  it  will  take  the 
publit  from  1  8  minutes  (0  03  hours)  to 
..I  hours  to  gather  the  necessary 
information,  prepare  the  appropriate 
form  or  other  document,  and  submit  the 
mtormation  to  the  USPTO. 

Hstimatt'd  Total  Annual  Ht'^pondent 
Burden  Hours:  67,261  hours  per  year. 


This  estimate  includes  the  decrease  of  5 
hours  per  year  that  would  result  from 
the  deletion  of  Form  PTO/SB/55  Reissue 
Patent  Application  Statement  as  to  Loss 
of  Original  Patent,  which  is  currently 
under  review  at  OMB. 

Estimated  Total  Annual  Respondent 
Cost  Burden:  58.380,572  per  year.  The 
USPTO  expects  that  the  information  in 
this  collection  will  be  prepared  by 
attorneys,  except  for  the  Issue  Fee 
Transmittal,  which  will  be  prepared  by 
paraprofessionals.  Using  the 
professional  rate  of  $252  per  hour  for 
associate  attorneys  in  private  firms,  the 
USPTO  estimates  that  the  respondent 
cost  burden  for  attorneys  submitting  the 
information  in  this  collection  will  be 
S7. 222. 572  per  year.  Using  the 
paraprofessional  rate  of  $30  per  hour, 
the  USPTO  expects  that  the  respondent 
cost  burden  for  submitting  the  Issue  Fee 
Transmittal  form  will  be  $1,158,000  per 
year.  These  estimates  exclude  the 
respondent  cost  burden  for  Form  PTO/ 
SB/55  Reissue  Patent  Application 
Statement  as  to  Loss  of  Original  Patent 
due  to  the  pending  deletion  of  this  form 
in  the  0651-0033  information  collection 
submission  that  is  currently  under 
review  at  OMB. 


Certificate  of  Correction  • 

Reissue  Documentation  

Reissue  Patent  Application  Transmittal        

Reissue  Application  Declaration  Dy  trie  Inventor  or  the  Assignee  

Supplemental  Declaration  for  Reissue  Patent  Application  tc  Correct 
"Errors"  Statement  (37  CFR  1  175) 

Reissue  Application  Consent  of  Assignee.  Statement  of  Non-assign- 
ment 

Reissue  Application  Fee  Transmittal  Fornn  

Request  for  Ex  Parte  Reexamination  Transmittal  Form     

Request  for  Inter  Partes  Reexamination  Transmittal  Fonn    

Petition  to  Review  Refusal  to  Grant  Ex  Parte  Reexamination    

Petition  to  Review  Refusal  to  Grant  Inter  Partes  Reexannination  , 

Issue  Fee  Transmittal  

Total  


Form  number 


Estimated  time 
for  response 


Estimated 

annual 
responses 


Estimated 

annual 

burden 

hours 


-+- 


PTO,'SB/44  I  1  hour  

None      '  2  tiours   

PTO/SB/50  '  12  minutes  . 

PTO/SB/51  52         30  minutes  . 
PT0/SB/51S  18  minutes 


6  minutes 

12  minutes 

2  hours  

2  hours  

.  I  1  hour  

None  1  hour  

PTOL-85B I  12  minutes 


PTO/SB/53 

PTO;SB/56 
PTO/SB/57 
PTO/SB/58 
None  


25,000 
870 
870 
870 
550 

850 

870 

330 

175 

25 

1 

193,000 


223,41 1 


25,000 

1,740 

174 

435 

17 

85 

174 

660 

350 

25 

1 

38,600 

67,261 


Estimated  Total  Annual  Son-hour 
Respondent  Cost  Burden:  5257,516,601 
per  year.  There  are  no  capital  start-up 
costs,  maintenance  costs,  or 
recordkeeping  costs  associated  with  this 
information  collection.  However,  this 
collection  does  have  annual  (non-hour) 
costs  in  the  form  of  filing  fees  and 
postage  costs. 

The  total  estimated  annual  filing  fees 
for  this  collection  are  calculated  in  the 
accompanying  chart.  The  fees  listed 
correspond  to  the  USPTO  Fee  Schedule 
effective  October  1.  2003.  The  Reissue 
Fee  Transmittal  Form  includes  the  filing 


fees  for  the  reissue  application 
(including  small  entities)  and  covers  all 
parts  of  the  applic:ation,  including 
reissue  documentation,  reissue 
application  transmittal,  reissue 
application  declarations,  and  consent  of 
assignee  or  statement  of  non- 
assignment.  There  is  no  fee  for  the 
supplemental  declaration  for  a  reissue 
patent  application  to  correct  an  "errors" 
statement. 

Additionally,  there  are  several 
different  issue  fees  under  37  CFR  1.18 
depending  on  the  type  of  patent  being 
issued,  whether  a  publication  fee  is 


required,  and  whether  the  inventor  is 
entitled  to  the  discounted  small  entity 
fee.  The  additional  publication  fee  may 
not  be  owed  at  the  time  of  patent  issue 
for  any  of  the  following  reasons:  (1)  The 
application  requested  non-publication 
under  35  U.S.C.  122(b)(2)(B)(i);  (2)  the 
application  will  not  be  published  due  to 
national  security  concerns  as  provided 
in  35  U.S.C.  122(d);  (3)  the  applicant  has 
paid  the  publication  fee  prior  to  issue 
due  to  a  request  for  early  or  amended 
publication  under  37  CFR  1.219;  or  (4) 
the  application  was  filed  prior  to 
November  29,  2000  and  therefore  not 
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subject  to  eighteen-month  publication 
under  35  U.S.C.  122(b).  The  USPTO 
estimates  that  the  total  filing  costs 


associated  with  this  collection  will  be 
$257,407,130  per  year. 


Form  No. 

Estimated 

annual 
responses 

Fee  amount 

Estimated  annual 
filing  costs 

PTO/SB/44  

25,000 

$100.00 

$2,500,000.00 

None  

870 

0.00 

0.00 

PTO/SB/50  

870 

0.00 

0.00 

PTO/SB/51/52  .. 

870 

0.00 

0.00 

PT0/SB/51S  

550 

0.00 

0.00 

PTO/SB/53  

850 

0.00 

0.00 

PTO/SB/56 

520 

770.00 

400,400.00 

PTO/SB/56  

350 

385.00 

134,750.00 

PTO/SB/57  

330 

2,520.00 

831,600.00 

PTO/SB/58  

175 

8,800.00 

1.540,000.00 

None  

25 

130.00 

3,250.00 

'  None  

1 

130.00 

130.00 

PTOL-85B 

25,000 

1,330.00 

33,250,000.00 

PTOL-eSB 

9,000 

665.00 

5,985,000.00 

PTOL-85B  

105,000 

1,630.00 

171,150,000.00 

PTOL-85B  

36,000 

965.00 

34,740,000.00 

PTOL-85B  

8,500 

480.00 

4.080,000.00 

PTOL-85B 

8,500 

240.00 

2,040,000.00 

PTOL-85B  

120 

640.00 

76,800.00 

PTOL-85B 

80 

320.00 

25.600.00 

PTOL-85B  

480 

940.00 

451,200.00 

PTOL-85B 

320 

620.00 

198,400.00 

223,411 

$257,407,130.00 

Certificate  of  Correction  

Reissue  Documentation 

Reissue  Patent  Application  Transmittal 

Reissue  Application  Declaration  by  the  Inventor  or  the  Assignee 

Supplemental  Declaration  for  Reissue  Patent  Application  to  Correct 
"Errors"  Statement  (37  CFR  1.175). 

Reissue  Application:  Consent  of  Assignee;  Statement  of  Non-assign- 
ment. 

Reissue  Application  Fee  Transmittal  Form  

Reissue  Application  Fee  Transmittal  Fonm  (small  entity) 

Request  for  Ex  Parte  Reexamination  Transmittal  Form  

Request  for  Inter  Partes  Reexamination  Transmittal  Form 

Petition  to  Review  Refusal  to  Grant  Ex  Parte  Reexamination 

Petition  to  Review  Refusal  to  Grant  Inter  Partes  Reexamination 

Issue  Fee  (utility  patent,  no  publication  fee)  

Issue  Fee  (utility  patent,  no  publication  fee,  small  entity)  

Issue  Fee  (utility  patent,  with  publication  fee) 

Issue  Fee  (utility  patent,  with  publication  fee,  small  entity) 

Issue  Fee  (design  patent,  no  publication  fee)  

Issue  Fee  (design  patent,  no  publication  fee,  small  entity) 

Issue  Fee  (plant  patent,  no  publication  fee) 

Issue  Fee  (plant  patent,  no  publication  feo,  small  entity')  

Issue  Fee  (plant  patent,  with  publication  fee)  

Issue  Fee  (plant  patent,  with  publication  fee,  small  entity)  

Total  


Customers  may  incur  postage  costs 
when  submitting  the  information  in  this 
collection  to  the  USPTO  by  mail.  The 
USPTO  estimates  that  the  average  first- 
class  postage  cost  for  a  mailed 
submission  will  be  49  cents  and  that  up 
to  223,411  submissions  will  be  mailed 
to  the  USPTO  per  year.  The  total 
estimated  postage  cost  for  this  collection 
is  $109,471  per  year. 

These  estimated  annual  (non-hour) 
costs  exclude  the  costs  for  Form  PTO/ 
SB/55  Reissue  Patent  Application 
Statement  as  to  Loss  of  Original  Patent 
due  to  the  pending  deletion  of  this  form 
in  the  0651-0033  information  collection 
submission  that  is  currently  under 
review  at  OMB.  The  total  non-hour 
respondent  cost  burden  for  this 
collection  in  the  form  of  filing  fees  and 
postage  costs  is  $257,516,601  per  year. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 


burden  of  the  collection  of  information 
on  respondents,  e.g.,  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  October  10,  2003. 
Susan  K.  Brown, 

Records  Officer.  USPTO.  Office  of  the  Chief 
Information  Officer,  Office  of  Data 
Architecture  and  Semces,  Data 
Administration  Division. 
[FR  Doc.  03-26275  Filed  10-16-03;  8:45  am] 

BILUNG  CODE  3510-16-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  2003 
Science  and  Technology  Review.  The 
purpose  of  the  meeting  is  to  allow  the 
SAB  and  study  leadership  to  assess  the 


quality  and  long-term  relevance  of  Air 
Vehicle  research.  Because  classified  and 
contractor-proprietary  information  will 
be  discussed,  this  meeting  will  be 
closed  to  the  public. 
DATES:  November  3-7,  2003. 
ADDRESSES:  Wright-Patterson  Air  Force 
Base,  Ohio. 

FOR  FURTHER  INFORMATION  CONTACT: 
Major  Dwight  Pavek,  Air  Force 
Scientific  Advisor\'  Board  Secretariat. 
1180  Air  Force  Pentagon,  Rm  5D982, 
Washington  DC  20330-1180,  (703)  697- 
4811. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  03-26291  Filed  10-16-03:  8:45  ami 

BILLING  CODE  5001 -05-P 


DEPARTiMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Chief  of  Naval 
Operations  (CNO)  Executive  Panel 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  The  CNO  Executive  Panel 
reported  the  recommendations  of  the 
South  Asia  Study  Group  to  the  Chief  of 
Naval  Operations.  This  meeting 
consisted  of  discussions  relating  to 
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South  Asia  security  issues  as  context  for 
potential  expansion  of  U.S.  security 
cooperation  with  nations  of  the  region. 

DATES:  The  meeting  was  held  on 
Tuesday,  October  7,  2003.  from  7  am 
to  8  a.m. 

ADDRESSES:  The  meeting  was  held  at  the 
Chief  of  Naval  Operations  dining  room, 
Room  4E641.  2000  Navv  Pentagon. 
Washington.  DC  20.350^2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  David  Hughes.  CNO 
Executive  Panel.  4825  Mark  Center 
Drive,  Alexandria.  VA  22311,  (703)  681- 
4908  or  Commander  Jonathan  Huggins. 
CNO  Executive  Panel.  (703)  681-6207. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  the  Federal 
Advisorv  Committee  Act  (5  L'.S.C.  App. 
2),  these  matters  constitutc^d  classified 
information  that  is  specifically 
authorized  bv  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are.  in  fact,  properly 
classified  pursuant  to  such  Executive 
Order.  Accordingiv.  the  Secretary  of  the 
Navv  determined  in  writing  that  the 
public  interest  required  that  the  meeting 
be  closed  to  the  public  because  it  was 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  title  5,  United  States  Code. 

Due  to  an  unavoidable  delay  in 
administrative  processing,  the  15  days 
advance  notice  could  not  be  provided. 

Dated:  October  10.  200,i. 
E.F.  McDonnell. 

Major,  U.S.  Marine  Corps.  Federal  Register 
Liaison  Officer 
!FR  Doc.  03-26271  Filed  10-16-03;  8:45  am] 

BILLING  CODE  3810-FF-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Board  of  Advisors 
(BOA)  to  the  President,  U.S.  Naval  War 
College  (NWC) 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  The  BOA  to  the  President, 
U.S.  NWC.  will  meet  to  discuss 
educational,  doctrinal,  and  research 
policies  and  programs  at  the  NWC.  This 
meeting  will  be  open  to  the  public. 
DATES:  The  meeting  will  be  held  on 
Friday,  November  21,  2003,  from  8  a.m. 
to  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
Conolly  Hall,  U.S.  NWC,  686  Cushing 
Road,  Newport,  RI. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Richard  R.  Menard,  Office  of  the 
Provost.  U.S.  NWC.  686  Cushing  Road, 


Newport,  Rl  02841-1207,  telephone 
number  (401)  841-3589. 
SUPPLEMENTARY  INFORMATION:  This 
notice  of  meeting  is  provided  per  the 
Federal  Advisorv  (Committee  Act  (5 
L!.S.C:.  App.  2).  the  purpose  of  the 
Board  of  Advisors  meeting  is  to  elicit 
advice  on  educational,  doctrinal,  and 
researc:h  policies  and  programs.  The 
agenda  will  consist  of  presentations  and 
discussions  on  the  curriculum, 
programs  and  plans  of  the  College  since 
the  last  meeting  of  the  BOA  on  March 
20^21.  2003. 

Dated:  October  3.  2003. 
E.F.  McDonnell. 

Major.  US.  .Marine  Corps.  Federal  Register 
Liaison  Officer. 
IKR  Doc.  03-26290  Filed  10-16-03;  8:45  am) 

BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Information  Management  (Iroup.  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  ,is  recjuired  bv  the  Paperwork 
Reduction  Act  of  1945. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  17.  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Karen  Lee.  Desk  Officer. 
Department  of  Education,  Office  of 
Managt'ment  and  Budget.  725  17th 
Street.  NW..  Room  10235.  New- 
Executive  Office  Building.  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Kiirf-n  F    Lt't"».(>inh.f()fi.i;(iv. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  use.  t:hapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunitv  to  comment  on  information 
collection  requests,  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  anv  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  information 
Officer,  publishes  that  notice  containing 


proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  October  10.  2003. 

Angela  C.  Arrington, 

Leader.  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Office  of  Safe  and  Drug  Free  Schools 

Type  of  Review:  Revision. 

Title:  Grants  to  States  for  Training 
Incarcerated  Youth  Offenders — Eligible 
Population  Data  Request  Form. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  56. 
Burden  Hours:  2.275. 

Abstract:  To  receive  an  award  under 
the  Youth  Offenders  Program,  a  State 
Correctional  Education  Agency  (SCEA) 
must  submit  a  state  plan  describing  how 
the  program  will  operate.  States  must 
also  submit  an  annual  evaluation  report. 
The  date  requested  from  the  state  on  the 
eligible  population  request  form  is 
necessarv  to  run  the  allocation  formula. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov.  by  selecting  the 
■'Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2360.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  Room  4050.  Regional 
Office  Building  3.  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
;iv'an.reese@ed.gov'.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
e-mail  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
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Relay  Service  (FIRS)  at  1-800-877- 

8339. 

(FR  Doc.  03-26259  Filed  10-16-03;  8:45  am] 

BILLING  CODE  4000-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6644-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-7167  or  http://www.epa.gov/ 
compliance/nepa/. 
Weekly  receipt  of  Environmental  Impact 

Statements 
Filed  October  06,  2003  Through  October 

10, 2003 
Pursuant  to  40  CFR  1506.9. 

EIS  No.  030460,  Final  EIS.  AFS,  MT, 
Windmill  Timber  Sale  and  Road 
Decommissioning  Project,  Timber 
Harvesting,  Road  Construction  and 
Road  Decommissioning,  Mill  Creek 
Drainage,  Absaroka  Mountain  Range, 
Gallatin  National  Forest,  Park  County, 
MT,  Due:  November  17,  2003, 
Contact:  Mike  Dettori  (406)  222-1892. 
This  document  is  available  on  the 

Internet  at:  http://www.fs.fed.us/rl/ 

gallatin. 

EIS  No.  030461.  Final  EIS,  FHW.  WY, 
US  287/26  Improvements  Project, 
Moran  Junction  to  12  miles  west  of 
Dubois  to  where  the  roadway 
traverses  thru  the  Bridger-Teton  and 
Shoshone  National  Forests  and  Grand 
Teton  National  Park,  NPDES  and  US 
Army  COE  Section  404  Permits 
Issuance,  Teton  and  Fremont 
Counties,  WY,  Due:  December  19, 
2003,  Contact:  Galen  W.  Hesterberg 
(307)  772-2012. 

EIS  No.  030462,  Draft  EIS.  AFS.  AZ, 
Rodeo-Chediski  Fire  Salvage  Project, 
Timber  Harvest  of  Merchantable  Dead 
Trees  as  Sawtimber  and  Products 
other  than  Lumber  (POL), 
Implementation,  Apache-Sitgreaves 
and  Tonto  National  Forest,  Apache, 
Coconino  and  Navajo  Counties,  AZ, 
Due:  December  1,  2003,  Contact: 
Jimmy  E.  Hibbetts  (928)  333-4301. 

EIS  No.  030463,  Draft  EIS,  FHW,  NY, 
Cumberland  Head  Connector  Road 
Construction,  County  Road  57 
between  US  9  and  the  Peninsula 
(known  as  the  Parkway),  Funding, 
Town  of  Plattsburg,  Clinton  County, 
NY,  Due:  December  1,  2003.  Contact: 
Robert  Arnold  (518)  431-4127. 

EIS  No.  030464.  Draft  EIS.  AFS.  MT, 
Helena  National  Forest  Noxious  Weed 
Treatment  Project,  Implementation, 


Lewis  and  Clark,  Powell,  Jefferson, 
Broadwater  and  Meagher  Counties, 
MT,  Due:  December  1,  2003,  Contact: 
Dea  Nelson  (406)  266-3405. 
EIS  No.  030465.  Final  EIS,  COE,  CA, 
East  Cliff  Drive  Bluff  Protection  and 
Parkway  Project,  Alternatives 
Evaluation  for  Coastal  Bluff  Erosion 
Protection,  City  of  Santa  Cruz,  Santa 
Cruz  County,  CA,  Due:  November  17, 

2003,  Contact:  Yvonne  LeTellier  (415) 
977-8466. 

EIS  No.  030466.  Draft  EIS,  BLM,  OR, 
Upper  Deschutes  Resource 
Management  Plan,  Implementation, 
Deschutes,  Klamath,  Jefferson  and 
Cook  Counties,  OR,  Due:  January  15, 

2004,  Contact:  Mollie  Chaudet  (541) 
•416-6700.  ■ 

EIS  No.  030467.  Draft  EIS,  AFS,  OR. 
Monument  Fire  Recovery  Project, 
Whitman  Unit — Wallowa — Whitman 
National  Forest  (WWNF)  Timber 
Harvest  of  Fire  Killed/Dying  Trees, 
Reforestation,  Recovery  of 
Herbaceous,  Native  Vegetation  and 
Maintenance  or  Improvement  of 
Water  Quality,  Implementation,  Baker 
Coimty,  OR,  Due:  December  1,  2003, 
Contact:  Roger  LeMaster  (541)  523- 
4476. 

EIS  No.  030468.  Draft  Supplement, 
AGS,  OR,  Lemolo  Watershed  Projects, 
Updated  and  New  Information 
concerning  Recommendations 
Steamed  from  the  Diamond  Lake/ 
Lemolo  Lake  Watershed  Analysis 
(WA),  Implementation,  Umpqua 
National  Forest,  Diamond  Lake 
Ranger  District,  Douglas  County.  OR. 
Due:  December  1,  2003,  Contact:  Steve 
Buskie  (541)  498-2531. 

EIS  No.  030469.  Final  Supplement, 
FHW,  WA,  Elliott  Bridge  No.  3166 
Replacement,  Updated  and 
Reevaluated  Information  concerning 
Replacement  of  the  149th  Avenue  SE 
Crossing  over  the  Cedar  River, 
Funding,  US  CGD  Bridge  Permit  and 
US  Army  COE  Section  404  Permit 
Issuance,  City  of  Renton.  King 
Covmty,  WA,  Due:  November  17, 
2003,  Contact:  James  A.  Leonard  (360) 
753-9408. 

EIS  No.  030470,  Draft  EIS,  FHW,  TX, 
Grand  Parkway/TX-99  Segment  F-1 
Highway  Construction,  US  290  to  TX- 
249,  Funding  and  US  Army  COE 
Section  404  Permit  Issuance,  Harris, 
Montgomery,  Fort  Bend,  Liberty, 
Brazoria,  Galveston  and  Chambers 
Counties,  TX,  Due:  January  16,  2004, 
Contact:  John  R.  Mack  (512)  536- 
5960. 

EIS  No.  030471,  Draft  EIS,  FHW,  WI, 
WI-83  Highway  Improvements, 
County  NN  in  Mukworiago  to  WI-16 
in  Hartland,  Funding  and  US  Army 
COE  Section  404  Permit  Issuance, 


Waukesha  County.  WI,  Due: 
December  4.  2003,  Contact:  David 
Platz  (608)  829-7509. 

EIS  No.  030472.  Draft  EIS,  COE.  AL, 
Choctaw  Point  Terminal  Project, 
Construction  and  Operation  of  a 
Container  Handling  Facilit\ , 
Department  of  the  Army  (DA)  Permit 
Issuance,  Mobile  County.  AL.  Due: 
Januar\-  5.  2004.  Contact;  Dr.  Susan  I. 
Rees (251)  694-4141. 

EIS  No.  030473.  Final  EIS.  FHW.  WA.  I- 
5  Toutle  Park  Road  to  Max-town 
Transportation  Improvements. 
Funding.  US  Army  COE  Section  404 
Permit,  US  Coast  Guard  Permit  and 
NPDES  Permit  Issuance.  Cowlit7. 
Lewis  and  Thurston  Counties,  \\  A, 
Due:  November  24,  2003,  Contact: 
Michael  Kulbacki  (360)  753-9413. 

EIS  No.  030474.  Draft  EIS.  NOA.  HI.  GU. 
AS.  Bottomfish  and  Seamount 
Groundfish  Fisheries  Conservation 
and  Management  Plan, 
Implementation,  US  Economic  Zone 
(FEZ)  around  the  State  of  Hawaii. 
Territories  of  Samoa  and  Guam. 
Commonwealth  of  the  Northern 
Mariana  and  various  Islands  and 
Atolls  known  as  the  US  Pacific 
remove  island  areas,  HI,  GU  and  AS. 
Due:  December  1,  2003,  Contact:  Kitty 
M.  Simonds  (808)  522-8220. 

EIS  No.  030475.  Draft  EIS.  BLM.  CO. 
Colorado  Canyons  National 
Conservation  Area  and  Black  Ridge 
Canyons  Wilderness  Resource 
Management  Plan,  Implementation. 
Mesa  County.  CO.  Due:  January  31, 
2004,  Contact:  Jane  Ross  (970)  244- 
3007. 

EIS  No.  030476.  Draft  EIS,  COE.  AL, 
Arlington  and  Garrows  Bend 
Channels  and  Adjacent  Area 
restoration,  Maintenance  Dredging, 
City  of  Mobile,  Mobile  County.  AL, 
Due:  January  5.  2004,  Contact:  Dr. 
Susan  Ivester  Rees  (215)  694-4141. 

Amended  Notices 

EIS  No.  030389.  Draft  EIS.  FHW.  NC. 
Greensboro-High  Point  Road  (NC 
-1486-NC-4121)  Improvements  from 
US  311  (1-74)  to  Hilltop  Road  (NC- 
1404),  Cities  of  Greensboro  and  High 
Point,  the  Town  of  Jcmiestown, 
Guilford  Coimty,  NC,  Due:  November 
7,  2003.  Contact:  John  F.  Sullivan 
(919)  856-^346. 
Revision  of  FR  Notice  Published  on  8/ 

28/03:  CEQ  Comment  Period  Ending  10/ 

14/2003  has  been  Extended  to  11/7/ 

2003. 

EIS  No.  030401.  Draft  EIS.  FRC.  OR. 
Pelton  Round  Butte  Hydroelectric 
Project,  (FERC  No.  2030-0306), 
Application  for  a  New  License  for 
Existing  366.82-megawatt  Project, 
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Doschutes  Ri\<'r.  OR.  Due:  December 

.Vi.  2003.  Contact:  Nicholas  layfack 

(202)  502-607.3 

Revi.sion  ot  FR  Notice  Publi.-.hed  on  9, 
5/2003-  CEQ  Comment  Period  Ending 
on  10     ■)/2003  has  been  E.xtcndt'<i  to  12' 
31/2(' 

Drtled:  October  14.  2003. 
Ken  Mitlelholtz. 

Environnit-ntal  Protection  Specialist.  Office 
of  Federal  Activities. 
[FR  Doc.  03-26325  Filed  lO-l'.-o:);  8:45  ami 

BILLING  CODE  6560-50-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7575-7] 

Notice  of  Administrative  Settlement 
Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act 

AGENCY:  Environnu'ntcil  P^ot^H:tion 

Agency 

ACTION:  Notice;  reque-st  for  piililu 

comment. 

SUMMARY:  In  accordance  with  sections 
122(a)il)  and  122(hJ(l)  of  the 
Comprehensive  Environmental 
Response.  Comp^^Ils.iti()!l.  and  Liability 
Act  of  1980.  a>  anifnd*'(i  iCERCLA).  42 
U.S.C.  9604la)(l)  and  9622(h)(1).  notice 
is  herebv  given  of  a  proposed 
administrative  st'ttlenient  agreement 
concerning  the  Copburn  Town  Dump 
Site.  Coehurn.  Wise  County.  Virginia 
(Proposed  Settlement).  The  Proposed 
Settlement  with  the  Town  of  Coehurn 
(Sf'ttling  Partvj  has  been  approved  by 
the  .Attorney  General,  or  his  designee,  of 
the  Inited  States  Department  of  lustice. 
The  Proposed  Settlement  was  signed  by 
the  Regional  Administrator  of  the  U.S. 
Environmental  Protection  Agency 
(EPA).  Region  III.  on  lune  26.  2003. 
pursuant  to  section  122(h)  of  CERCLA. 
42  L'.S.C;.  9622.  and  is  subject  to  review 
bv  the  public  pursuant  to  this  notice. 

The  Proposed  Settlement  resolves 
EPA's  claim  for  past  response  costs 
under  section  107  of  CERCLA,  42  U.S.C. 
9607.  against  the  Settling  Party  and 
requires  the  Settling  Party  to  implement 
post  removal  site  control  at  the  sitf  in 
exchange  for  a  limited  covenant  tor  past 
response  costs. 

For  thirtv  (30)  days  following  the  datf 
of  publication  of  this  notic:e.  EP.A  will 
receive  written  comments  relating  to  thf 
Proposed  Settlement.  EPA  will  consider 
all  comments  received  and  may 
withdraw  or  withhold  consent  to  the 


Proposed  Settlement  if  such  comments 
disclose  facts  or  considerations  which 
indie  ate  the  Proposed  Settlement  is 
inappropriate,  improper,  or  inadequate. 
EPA's  response  to  any  written 
comments  received  will  be  available  for 
public  inspection  at  the  U.S. 
ijuironmental  Protiv  tion  .Agenc)  . 
Region  III.  1650  .Xrch  Street. 
Philadelphia.  PA  19103 
DATES:  Comments  must  be  submitted  on 
or  before  N'nvember  17,  2003. 
ADDRESSES:  The  [iroposed  settlement 
agreement  is  available  for  public 
inspection  at  the  U.S,  Environmental 
Protection  Agency.  Region  III.  1650 
Arch  Str.'et.  Philadelphia.  PA  19103   A 
copy  of  the  proposed  settlement 
agreement  mav  be  obtained  from. 
Regional  Docket  Clerk  (3RC00).  U.S. 
Environmental  Protection  .Agencv.  1650 
Arch  Street,  Philadelphia,  PA  19103: 
telephone  number  (215)  814-2489. 
Comments  should  reference  the 
"Coehurn  Town  Dunif)  Site"  and  "EPA 
Docket  No.  01-6t)-DC"  and  should  be 
forwarded  to  Lvdia  (iuv  at  the  above 
address 

FOR  FURTHER  INFORMATION  CONTACT:  Ami 

Y.  .Antome  |3K(;4.i).  Sr,  Assistant 
Regional  Counsel.  C  S,  Environmental 
Protection  ,\gencv.  1650  Arch  Street, 
Philadelphia.  PA  19103,  Phone:  (215) 
H14~24<)7 

Thomas  Voitaggio, 

Artiiii;  lifgjoniil  Administrator.  Region  III 
|FR  Doc.  03-26324  FiU-d  10-l(>-().i;  8  4.t  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7575-5] 

Notice  of  Intent  To  Assess 
Administrative  Penalty  and 
Opportunity  for  Public  Comment 

AGENCY:  Envirouinental  Protection 

Agency. 

ACTION:  Notice;  request  lor  public 

(  niiiinent. 


SUMMARY:  The  U.S.  Environmental 

Prnteitinn  .Agencv  (EP.\).  Region  IX,  is 
hereby  giving  notice  that  it  has  issued 
an  .Achninistrative  Complaint  to  Sofia's 
Mexican  Fond,  hu    and  notice  of  its 
intent  to  assess  Class  I  administrative 
penalties  in  an  amount  not  to  exceed 
tweiitv-seven  thousand  five-hundred 
dollars  (S27.500)  under  section  309(g)  of 
the  Clean  Water  Act,  33  U.S.C.  part 
l,U9(g)  This  (Complaint  was  issued  to 
Sofia's  Mexican  Foods,  Inc.  for  failure  to 
comply  with  the  self-monitoring 
reporting  requirements  required  under 


40  CFR  403.12(h).  and  required  under 
its  Industrial  Wastewater  Discharge 
Permit  issued  bv  the  Sanitation  Districts 
of  Los  Angeles  County. 
DATES:  Comments  must  be  submitted  on 
or  before  November  17,  2003. 
ADDRESSES:  Submit  comments  to: 
Danielle  Carr.  Regional  Hearing  Clerk, 
U.S.  Environmental  Protection  Agency 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Documents  from  the  administrative 
record  file  may  be  obtained  by  writing 
Ms.  Carr  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  parties  may  contact  the 
following  EPA  representative  to  learn 
more  about  this  action.  Richard 
Campbell,  U.S.  Environmental 
Protection  Agency  Region  IX,  75 
Montgomery'  Street,  San  Francisco,  CA 
94105-3901, (415)  972-3870. 
SUPPLEMENTARY  INFORMATION:  The 
following  further  identifies  the  case  and 
should  be  included  in  any  written 
comments  submitted: 

\'ame  of  Case:  In  the  Matter  of  Sofia's 
Mexican  Food,  Inc,  1100  East  Holt 
Avenue,  Pomona,  CA  91767. 

Docket  \umber:  CWA-9-2003-0004. 

Date  Filed:  September  25.  2003. 

,Sec;tion  309(g)  of  the  Act,  33  U.S.C. 
1319(g),  requires  that  interested  persons 
be  given  notice  of  the  proposed  penalty  , 
and  a  reasonable  opportunity  to 
comment.  Procedures  by  which  the 
public  may  submit  written  comments  or 
participate  in  the  proceedings  are 
described  in  the  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties,  Issuance 
of  Compliance  or  Corrective  Action 
CJrders,  and  the  Revocation, 
Termination  or  Suspension  of  Permits, 
40  CFR  part  22.  The  deadline  for 
submission  of  written  public  comments 
is  thirty  (30)  days  after  issuance  of  this 
public  notice.  Comments  should  be 
made  to  Danielle  Carr  at  the  address 
typed  above. 

If  Respondent  requests  a  hearing 
within  thirty  (30)  days  of  receiving  the 
Administrative  Complaint,  those 
submitting  written  comments  in 
resporuse  to  this  Notice  will  be  advised 
of  the  time  and  date  of  the  hearing  and 
may  appear  to  present  evidence  on  the 
appropriateness  of  the  proposed 
penalty.  The  final  administrative 
penalty  order  will  be  issued  at  the  close 
of  the  thirty-day  comment  period  unless 
a  public  hearing  is  requested. 

Dated:  October  7,  2003. 
.\lexis  Strauss, 

Director.  Water  Division,  Region  IX. 

(FR  Doc.  03-26322  Filed  10-16-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7575-6] 

Clean  Water  Act  Section  303(d):  Final 
Agency  Action  on  5  Total  Maximum 
Dally  Loads  (TMDLs) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  final 
agency  action  on  5  TMDLs  prepared  by 
EPA  Region  6  for  waters  listed  in  the 
state  of  Arkansas,  under  section  303(d) 
of  the  Clean  Water  Act  (CWA).  These 
TMDLs  were  completed  in  response  to 
the  lawsuit  styled  Sierra  Club,  et  al.  v. 
Clifford,  et  al.  No.  LR-C-99-114. 
Documents  from  the  administrative 
record  files  for  the  final  5  TMDLs, 
including  TMDL  calculations  and 
responses  to  comments,  may  be  viewed 
at  http://www.epa.gov/earthlr6/6wq/ 
artmdl.htm. 

ADDRESSES:  The  administrative  record 
files  for  these  5  TMDLs  may  be  obtained 
by  writing  or  calling  Ms.  Ellen  Caldwell, 
Environmental  Protection  Specialist, 
Water  Quality  Protection  Division,  U.S. 
Environmental  Protection  Agency 
Region  6,  1445  Ross  Ave.,  Dallas,  TX 
75202-2733.  Please  contact  Ms. 
Caldwell  to  schedule  an  inspection. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Caldwell  at  (214)  665-7513. 

SUPPLEMENTARY  INFORMATION:  In  1999. 
five  Arkansas  environmental  groups,  the 
Sierra  Club,  Federation  of  Fly  Fishers, 
Crooked  Creek  Coalition,  Arkansas  Fly 
Fishers,  and  Save  our  Streams 
(plaintiffs),  filed  a  lawsuit  in  Federal 
Court  against  the  United  States 
Environmental  Protection  Agencv 
(EPA),  styled  Sierra  Club,  et  al.  v. 
Browner  et  al..  No.  LR-C-99-114. 
Among  other  claims,  plaintiffs  alleged 
that  EPA  failed  to  establish  Arkansas 
TMDLs  in  a  timely  manner. 

EPA  Takes  Final  Agency  Action  on  5 
TMDLs 

By  this  notice  EPA  is  taking  final 
agency  action  on  the  following  5  TMDLs 
for  waters  located  within  the  state  of 
Arkansas: 


Segment-Reach 

Waterbody 
'        name 

Pollutant 

08040201-706- 

Flat  Creek  ... 

Chloride. 

16. 

! 

08040201-706- 

Flat  Creek  ... 

Sulfate. 

16. 

08040201-706- 

Flat  Creek  ... 

IDS. 

16. 

08040201-806-8 

1  Salt  Creek  ... 

Chloride. 

08040201-806-8 

i  Salt  Creek  ... 

TDS. 

EPA  requested  the  public  to  provide 
EPA  with  any  significant  data  or 
information  that  may  impact  the  5 
TMDLs  at  68  FR  45819  (August  4,  2003) 
The  co.mments  received  and  EPA's 
response  to  comments  may  be  found  at 
http://www.epa.gov/earthlr6/6wq/ 
artmdl.htm. 

Dated:  October  8.  2003. 
Jane  B.  Watson, 

Acting  Director,  Water  Quality  Protection 

Division,  Region  6. 

(FR  Doc.  03-2R323  Filed  10-16-03:  8:45  am) 

BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting;  Open 
Commission  Meeting;  Thursday, 
October  16,  2003 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday.  October  16,  2003,  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
Room  TW-C305.  at  445  12th  Street,  SW, 
Washington,  DC. 


Item  No. 


Bureau 


Subject 


Wireless  Tele-Communications 


2  !  Wireline  Competition 


Wireless  Tele-Communications  and  International 


Media 


Title:  Allocations  and  Service  Rules  for  the  71-76  GHz.  81-86 
GHz  and  92-95  GHz  Bands  (WT  Docket  No.  02-146);  and 
Loea  Communications  Corporation  Petition  for  Rulemaking 
(RM-10288), 

Summary:  The  Commission  will  consider  a  Report  and  Order 
conceming  the  allocation,  band  plan  and  service  rules  in  the 
71-76  GHz,  81-86  GHz  and  92-95  GHz  bands. 

Title:  Federal-State  Joint  Board  on  Universal  Service  (CC 
Docket  No.  96-45). 

Summary:  The  Commission  will  consider  an  Order  on  Remand. 
Further  Notice  of  Proposed  Rulemaking,  and  Memorandum 
Opinion  and  Order  conceming  the  universal  service  support 
mechanism  for  non-rural  carriers.  The  Item  responds  to  the 
decision  of  the  United  States  Court  of  Appeals  for  the  Tenth 
Circuit  remanding  the  Ninth  Report  and  Order  and  the  rec- 
ommendations of  the  Federal-State  Joint  Board  on  Universal 
Service. 

Title:  Auction  of  Direct  Broadcast  Satellite  Licenses  (AUC-03- 
52). 

Summary:  The  Commission  will  consider  an  Order  to  resolve 
issues  raised  in  the  Auction  No.  52  Comment  Public  Notice 
related  to  the  Commission's  authority  to  auction  Direct 
Broadcast  Satellite  ("DBS")  licenses  and  eligibility  for  the 
U.S.  DBS  licenses  currently  available. 

Title:  DTV  Build-out;  Requests  for  Extension  of  the  Digital  Tele- 
vision Construction  Deadline;  and  Commercial  Television 
Stations  with  May  1 ,  2002,  Deadline. 

Summary:  The  Commission  will  consider  an  Order  conceming 
applications  submitted  by  commercial  television  stations 
seeking  extensions  of  the  May  1,  2002,  deadline  for  con- 
struction of  their  digital  television  facilities. 
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Item  No. 


Bureau 


5  Wireless  Tele-Communications 


Subject 


Title:  Service  Rules  for  Advanced  Wireless  Services  in  the  1 .7 
GHz  and  2  1  GHz  Bands  (WT  Docket  No.  02-353). 

Summary:  The  Commission  will  consider  a  Report  and  Order 
concerning  licensing,  technical  and  competitive  bidding  oiles 
for  spectrum  at  1710-1755  MHz  and  2110-2155  MHz  allo- 
cated for  advanced  wireless  services  (AWS). 


Additional  information  concerning 
this  meeting  may  be  obtained  from 
Audrey  Spivack.  or  David  Fiske.  Office 
of  Media  Relations.  (202)  418-0500; 
TTY  1-888-835-5322. 

Audio/Video  coverage  of  the  meeting 
will  be  broadcast  live  over  the  Internet 
from  the  FCC's  Audio/Video  Events 
Web  page  at  /iffp  //vvivTv./cc.gov/ 
rpalaudio. 

For  a  fee  this  meeting  can  be  viewed 
live  over  George  Mason  L'ni versify  s 
Capitol  Connection.  The  C^apitol 
Connection  also  will  carry  the  meeting 
live  via  the  Internet.  To  purchase  these 
services  call  (703)  993-3100  or  go  to 
h tip ://www. capitolconnec tion  gin u.pdu. 
Audio  and  video  tapes  of  this  meeting 
can  be  purchased  from  CACI 
Productions.  341  Victory  Drive, 
Herndon,  VA  20170.  (03)  834-1470,  Ext 
19;  Fax  (703) 834-0111. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor,  Qualex 
International  (202)  863-2893;  Fax  (202) 
863-2898;  TTY  (202)  863-2897  These 
copies  are  available  in  paper  format  and 
alternative  media,  including  large  print/ 
type;  digital  disk;  and  audio  tape 
Qualex  International  may  be  reached  by 
e-mail  at  Qualexmta^aolcom. 
Federal  Communirdtions  t Commission. 
Marlene  H.  Dortch, 
Secretan,'. 

IP'R  Dor   0.3-26418  Filed  10-15-03;  2:18  pm] 
BILUNG  CODE  671 2-01 -P 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  03-11] 

Deans  Overseas  Shippers,  Inc.,  and 
Sharon  Stephenson  Deans — Possible 
Violations  of  Sections  8<a),  10(aK1)  and 
19  of  the  Shipping  Act  of  1984,  as 
Amended,  and  the  Commission's 
Regulations  at  46  CFR  Parts  515  and 
520;  Deans  Intemational  Shipping  Co., 
Ltd. — Application  for  License  as  an 
Ocean  Transportation  Intermediary; 
Order  of  Investigation  and  Hearing 

Notice  is  given  that  on  October  8, 
2003,  the  Federal  Maritime  Commission 
served  an  Order  of  Investigation  and 
Hearing  on  Deans  Overseas  Shippers, 
Inc.  ("Deans  Overseas"),  Sharon 


Stephenson  Deans  ("Ms.  Deans '),  and 
Deans  International  Shipping  Co.,  Ltd. 
("Deans  International").  Deans 
Overseas,  incorporated  in  New  York,  is 
doing  business  as  a  household  goods 
nuiver  in  the  L'nited  States  export 
trades,  primarily  to  (Caribbean 
destinations.  Ms  Deans  is  the  chief 
executive  officer  and  owns  100%  of 
Deans  Overseas'  capital  stock.  Deans 
Overseas  operated  as  a  non-vessel- 
operating  common  carrier  ("NVOCC") 
prior  to  revocation  of  its  tariff  effective 
September  1996.  when  its  bond  was  not 
renewed.  Deans  International  was 
incorporated  in  New  York  on  lune  28. 
2002.  Ms.  Deans  serves  as  chief 
executive  officer  of  Deans  International 
and  owns  100"..  of  the  company's  stock. 
Ms  Deans  has  filed  an  application  with 
the  {;ommission  seeking  a  freight 
forwarder  license  on  behalf  of  Deans 
International. 

it  appears  that,  from  at  least  October 
2000  to  the  present.  Deans  Overseas  and 
its  print:ipal.  Ms,  Deans,  provided 
NVOCC  services  from  the  United  States 
to  destinations  in  the  Caribbean  without 
first  obtaining  an  ocean  transportation 
intermediary  ("OTI")  license,  a  bond  or 
other  surety,  and  publishing  a  tariff 
open  for  public  inspection.  It  also 
appears  that  Deans  Overseas,  through 
Ms.  Deans,  misrepresented  itself  as  the 
actual  cargo  owner  in  order  to  enter  into 
service  contracts  with  ocean  common 
carriers  and  to  receive  transportation  for 
propert\  at  rates  more  favorable  than 
those  published  in  the  carriers'  tariffs. 

This  proceeding  therefore  seeks  to 
determine:  (1)  Whether  Deans  (Overseas 
-Shippers,  Inc.,  and  or  Sharon 
Stephenson  Deans  violated  sections  8(a) 
and  19  of  the  Shipping  Act  of  1984 
("1984  Alt  ")  and  the  Commission's 
regulations  at  46  CFK  parts  515  and  520 
by  knowingly  and  willfully  performing 
NA'OCC  services  without  having 
obtained  an  OTI  license  from  the 
Commission,  without  having  filed  a 
bond  or  other  financial  responsibility, 
and  without  having  published  a  tariff; 
(2)  whether  Deans  Overseas  Shippers, 
Inc.,  and/or  Sharon  Stephenson  Deans 
violated  .section  10(a)(1)  of  the  1984  Act 
by  knowingly  and  willfully  obtaining 
transportation  for  property  at  less  than 
the  rates  or  charges  that  otherwise 
would  be  applicable  by  the  unjust  or 


unfair  device  or  means  of  unlawfully 
entering  into  service  contracts;  (3) 
whether  the  application  of  Deans 
International  Shipping  Co.,  Ltd.,  for  an 
OTI  license  to  operate  as  a  freight 
forwarder  should  be  granted  or  denied; 
(4)  whether,  in  the  event  violations  of 
sections  8(a),  10(a)(1)  and  19  of  the  1984 
Act  or  the  Commission's  regulations  at 
46  CFR  parts  515  and  520  are  found, 
civil  penalties  should  be  assessed  and, 
if  so,  the  amount;  and  (5)  whether,  in 
the  event  violations  are  foi^nd,  an 
appropriate  cease  and  desist  order 
should  be  issued. 

The  full  text  of  the  Order  may  be 
viewed  on  the  Commission's  Home  Page 
at  http//vv'\^-\v. fmc.gov  or  at  the  Office  of 
the  Secretary,  Room  1046,  800  N. 
Capitol  Street,  NW.,  Washington,  DC. 
Any  person  may  file  a  petition  for  leave 
to  intervene  in  accordance  with  46  CFR 
502.72. 

Dated:  October  10,  2003. 
Bryant  L.  VanBrakle, 

Secretary. 

|FR  Doc.  03-26236  Filed  10-16-03:  8:45  am] 

BILLING  CODE  6730-01 -P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number:  14941N. 

Name:  Air  Freight  Consolidators 
International,  Inc.  dba  ACI  Line. 

Address:  1251  E.  Dyer  Road,  Suite 
200,  Santa  Ana,  CA  92705. 

Date  Revoked:  August  14.  2003. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  3235F. 

Name:  All  Points  Freight  Forwarding 
Inc. 

Address:  28  Taylor's  Bills  Road, 
Manalapan.  NJ  07726. 

Date  Revoked:  September  20,  2003. 
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Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  17893F. 

Name:  All  World  Logistics,  Inc.  dba 
Internet  Shipping  Line. 

Address:  969  Newark  Turnpike, 
Kearny,  NJ  07032. 

Date  Revoked:  September  18,  2003. 

Reason:  FaUed  to  maintain  a  valid 
bond. 

License  Number:  1805 IN. 

Name:  Dominicana  Air  &  Ocean 
Freight  Corp. 

Address:  1332  NW.  36th  Street, 
Miami,  FL  33142. 

Date  Revoked:  September  25,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  17255NF. 

Name:  Fagioli  PSC  USA,  Inc. 

Address:  3050  Post  Oak  Blvd.,  Suite 
205,  Houston,  TX  77056-6570. 

Date  Revoked:  August  20,  2003. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  15628N. 

Name:  Freight  Brokers  International, 
Inc. 

Address:  207  Meadow  Road,  Edison, 
NJ  08817. 

Date  Revoked:  September  23,  2003. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  16950NF. 

Name:  Global  Cargo  Corporation. 

Address:  8470  NW.  30th  Terrace, 
Miami,  FL  33122. 


Date  Revoked:  September  25,  2003. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  16414N  and  16414F. 

Name:  Global  Logistics  Services,  Inc. 
dba  Global  Sea. 

Address:  5350  South  Kirkwood  Ave., 
Cudahy,WI  53110. 

Date  Revoked:  August  16,  2003  and 
August  22,  2003. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  17537NF. 

Name:  Green  Freight  LLC  dba 
Greenfreight. 

Address:  1107  First  Ave.,  Suite  1101, 
Seattle,  WA  98101. 

Date  Revoked:  August  30,  2003. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  15742F. 

Name:  JB  Han  Company,  Inc.  dba 
Joinus  Freight  System. 

Address:  550  E.  Carson  Plaza  Drive, 
Suite  217,  Carson,  CA  90746. 

Date  Revoked:  September  5,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  17412N. 

Name:  PDS  Express,  Inc. 

Address:  A73  Broadway,  Suite  215, 
Bayonne,  NJ  07002. 

Date  Revoked:  September  28,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  14874N. 

Name:  PRO  Freight  Ocean  Cargo,  Inc. 


Address:  15343  NW.  33rd  Place, 
Opalocka,  FL  33054. 

Date  Revoked:  September  21,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4135F. 

Name:  Transworld  Export  Senices, 
Inc. 

Address:  910  Bergen  Aven..  Suite 
204-B,  Jersey  City,  NJ  07306. 

Date  flevoiced;  September  20.  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

[FR  Doc.  03-26238  Filed  10-16-03;  8:45  am] 

BILLING  CODE  6730-01 -P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Reissuances 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984,  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  46  CFR 
part  515. 


License  No. 


Name/Address 


Date  Reissued 


1530F  .. 
17507N 


Colombo  Services,  Inc.,  4000-A  Airline  Drive,  Houston,  TX  77022  

ECO  Freight  Intemational  Corporation,  5422  W.  Rosecrans  Avenue,  Hawthorne,  CA  90250 


May  7,  2003. 
August  21 , 
2003. 


Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 

and  Licensing. 

(FR  Doc.  03-26239  Filed  10-16-03;  8:45  am] 

BILUNG  CODE  6730-01 -P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  part  515). 


Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
-  contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non- Vessel  Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

Global  Alliance  Logistics  (MIA)  Inc., 
10461  NW.  36  Street,  Miami,  FL 
33178,  Officers:  Tahiry  Tijerino, 
President  (Qualifying  Individual), 
Joseph  Ng,  Chief  Finance  Officer. 

Marine  Research  &  Planning,  Inc.,  260 
California  Street,  San  Francisco,  CA 
94111-4323,  Officer:  Torben  F.  Henry, 
Director  (Qualifying  Individual). 

Global  Freight  Systems,  Inc.,  5523  NW. 
72nd  Avenue,  Miami,  FL  33166, 
Officer:  Mario  Gutierrez,  Jr.,  President 
(Qualifying  Individual). 


Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants 

Skycel.  Inc.  dba  Econcargo,  8211  NW. 
68  Street,  Miami,  FL  33166,  Officer: 
Veronica  Caraballo,  Vice  President 
(Qualifying  Individual),  Syed  Abdul 
Cader,  Member. 

Freight  Cargo  Logistics,  LLC,  38  Genesee 
Drive,  Commack,  NY  11725,  Officer: 
Steven  Soricillo,  President  ._ 

(Qualifying  Individual). 

Global  Parcel  System  LLC,  8248  NW.  30 
Terrace,  Miami.  FL  33122,  Officer: 
Alejandro  J.  Alvarez,  President 
(Qualifying  Individual),  David 
Phillips,  President. 
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Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary 
Applicants 

Access  Freight  ForwardiTs.  LL(i.  1K4 
East  Bav  Street.  Suite  202,  Charleston. 
SC  29401.  Qfricers   David  HnUt.  Ir 
President  (Qualifying  Individual). 
Idhn  H.  Chapman.  Treasurer 

Gruen  international.  Inc..  B310  \   Fort 
Washington  Road.  Milvvaukf^e.  \VI 
53217.  Officers:  Michael  |   Karinan. 
Asst,  Vice  President  (Qualifving 
Individual),  Steven  Gruen,  President. 

Dated  October  10.  2003. 
Bryant  L.  VanBrakle. 

Serrf'farv 

|FR  Doc  0.3-262.37  Filed  10-lf>-<)-3;  8:45  am! 

BILLING  CODE  6730-01 -P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banl(  Holding  Companies 

The  c:ompanies  listed  in  this  nntuf 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  il2  C  S.C,  1841  Pt  seq] 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  t:ompany  and  all  of  the 
banks  and  nonbankmg  companies 
owned  by  the  bank  holding  (.ompany. 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  F>'deral  Reserve  Bank 
indicated.  The  applic  atirm  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors  Interested 
persons  mav  e.xpress  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC:  Act  [\2  CSC.  lH42ic)i    If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BH(;  Act 
(12  use.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
.\dditional  information  on  all  bank 
holding  companies  mav  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  10, 
2003. 


.\.  Federal  Reserve  Bank  of  Chicago 

(Phillip  |a(.kson.  .Applications  Officer) 
230  South  LaSalle  Street.  Llhicago, 
Illin(US  Ii0h90-1414: 

1   .Vort/ierri  Stutt";  Fiiuincial 
('.orpnnition.  Waukeg.in.  Illinois;  to 
merge  with  Kouiid  Lake  Bankcorp.  Inc.. 
Round  Lake.  Illinois,  and  thereby 
indire(  tlv  a(:(juire  First  Stale  Bank  of 
Round  Lake,  Round  Lake  Beach, 
Illinois 

Hoard  of  tluveriuirs  of  the  Federal  Reserve 
System,  October  10.  2003. 
Robert  deV.  Frierson. 

Deputy  Sfi  ii-tan  nt  .'/ir  lliuinl 

(FRDoc.  03-2623:!  Iiled  ll>-It.-():i.  H  45  am] 

BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Ciovernors  of  the  Fetieral  Reserve 
System. 

TIME  AND  DATE:  11:15  a.m..  Wednesday. 
October  15.  2003  The  business  of  the 
Board  requires  that  this  meeting  be  held 
with  less  than  ime  week's  advance 
notice  to  the  public  .  <in<i  no  earlier 
annouiu  ement  of  the  meeting  was 
prac  ti(,able 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  20th  and  C 
Streets.  N\V  ,  Washington.  DC  20551. 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED: 

1    Personnel  ac  tions  (appointments. 
j)romotions.  assignments, 
reassignments.  and  salary  actions) 
involving  individual  Federal  Reser\'e 
S\stem  "inployees 

2.  .\iu  items  carried  forward  frtjm  a 
pre\  louslv  announced  meeting, 
FOR  FURTHER  INFORMATION  CONTACT: 
Mi(  helle  A   Smith.  Director.  Office  of 
Hoard  Members.  202-452-2955. 
SUPPLEMENTARY  INFORMATION:  ^'ou  may 
call  202-452-.i20f)  beginning  at 
approximately  5  [i  ni  two  business  days 
before  the  meeting  for  a  nniorded 
announcement  of  bank  and  bank 
holding  (  ompany  applications 
s(  heduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  tittp:// 
ivuiv  ffderiiln'Sfne'.gov  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indic;ates 
procedural  and  other  information  about 
the  meeting 

Dated:  October  14.  2003. 
Robert  deV.  Frierson. 

Ih'ptitv  ^fi  ri^tan,  <</  thr  [iooni. 

(FR  Uoc.  03-26355  Filed  l()-15-0:i:  8:49  am] 

BILUNG  CODE  621 0-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Center  for  Health  Statistics; 
Meeting 

National  Center  for  Health  Statistics 
(NCHS).  Classifications  and  Public 
Health  Data  Standards  Staff,  announces 
the  following  meeting. 

Same  ICD-9-CM  Coordination  and 
Maintenance  Committee  meeting. 

F/me  and  Date:  9  a.m. -4  p.m..  December 
4-.T.  2003. 

Place:  Centers  for  Medicare  and  Medicaid 
Services  (CMS)  Auditorium,  7500  Security 
Boulevard.  Baltimore,  Maryland. 

Status:  Open  to  the  public. 

Purpose  The  ICI3-9-CM  Coordination  and 
Maintenance  [C&M)  Committee  will  hold  its 
final  meeting  of  the  2003  calendar  year  cycle 
on  Thursday  and  Friday  December  4-5,  2003. 
The  C&M  meeting  is  a  public  forum  for  the 
presentation  of  proposed  modifications  to  the 
international  Classification  of  Diseases. 
Ninth-Revision.  Clinical  Modification. 

Matters  To  Be  Discussed:  Agenda  items 
include: 

ICD-10-CM  update 

West  Nile  virus  with  and  without 

encephalitis 
Alpha-1  antitrypsin  deficiency  and  other 

metabolic  conditions 
Long-term  (current)  use  of  aspirin 
Multiple  sclerosis 
Sleep  disorders 
Oenital  prolapse 
Bethesda  system 
Chondritis  of  ear 
Worn  out  loint  prosthesis 
Awaiting  heart  transplant  status 
Dental  expansions 
Decubitus  ulcers 
.-\utomatic;  implantable  cardioverter/ 

defibrillator  (AICD)  check 
Spinal  procedures — nucleus  replacement 

device 
Laparose:opic/Thorascopic  approaches 
Insertion/replacement  of  neurostimulator 

components 
Axial  flow  left  ventricular  assist  device 
Prevention  of  vein  graft  failure 
Intravascular  ultrasound  (IVUS) 
lCD-10 — Procedure  classification  system 

(ICD-10-PC;S)  update 
Addenda 

For  Further  Information  Contact:  Amy 
Blum.  Medical  Classification  Specialist, 
(^.lassifications  and  Public  Health  Data 
Standards  Staff.  NCHS.  3311  Toledo  Road, 
rm,  2402.  Hyattsville.  Maryland  20782. 
telephone  301/458-4106  (diagnosis),  Amy 
Cruber.  Health  Insurance  Specialist.  Division 
of  Acute  Care,  CMS.  7500  Security  Blvd., 
Room  C4-07-O7,  Baltimore.  Maryland  21244 
telephone  (410)  786-1542  (procedures). 

S'otice:  In  the  interest  of  security.  (CMS) 
has  instituted  stringent  procedures  for 
entrance  into  the  building  by  non- 
government employees.  Persons  without  a 
government  ID.  will  need  to  show  a  photo 


■iQ7q4 
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I.D.  and  sign-in  at  the  security  desk  upon 
entering  the  building. 

Because  of  increased  security 
requirements,  those  who  wish  to  attend  a 
specific  ICD-9-CM  C&M  meeting  in  the  CMS 
auditorium  must  submit  their  name  and 
organization  for  addition  to  the  meeting 
visitor  hst.  Those  wishing  to  attend  the 
December  4-5,  2003  meeting  must  submit 
their  name  and  organization  by  November  28, 
2003  for  inclusion  on  the  visitor  list. 

This  visitor  list  will  be  maintained  at  the 
front  desk  of  the  CMS  building  and  used  by 
the  guards  to  admit  visitors  to  the  meeting. 
Those  who  attended  previous  ICD-9-CM 
C&M  meetings  will  no  longer  be 
automatically  added  to  the  visitor  list.  You 
must  request  inclusion  of  your  name  prior  to 
each  meeting  you  attend. 

Send  your  name  and  organization  to  one  of 
the  following  by  November  28,  2003  in  order 
to  attend  the  December  4-5,  2003  meeting: 
Pat  Brooks  pbrooksl@cms.hhs.gov  [410]  786- 
5318.  Ann  Fagan  afagan@cms.hhs.gov  (410) 
786-5662.  Amy  Gruber  agnibei@cms.hhs.gov 
(410)  786-1542. 

Notice:  This  is  a  public  meeting.  However, 
because  of  fire  code  requirements,  should  the 
number  of  attendants  meet  the  capacity  of  the 
room,  the  meeting  will  be  closed. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  CDC  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  October  10,  2003. 
Diane  Allen, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  03-26272  Filed  10-16-03;  8:45  am] 

BILUNG  CODE  4160-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

President's  Committee  for  People  With 
Inteilectuai  Disabilities  (PCPID);  Notice 
of  Meeting 

AGENCY:  President's  Committee  for 
People  with  Intellectual  Disabilities 
(PCPID);  Department  of  Health  and 
Human  Services. 
ACTION:  Corrected  notice  of  meeting. 

SUMMARY:  This  document  clarifies  and 
corrects  the  notice  that  was  published  in 
the  Federal  Register  on^  October  9,  2003 
(68  FR  58352).  It  corrects  a  statement 
that  a  portion  of  the  meeting  would  be 
closed  to  the  public.  The  full  Committee 
meeting  of  the  President's  Committee 
for  People  with  Intellectual  Disabilities 
will  be  open  to  the  public  pursuant  to 
section  10(a)(1)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2). 


Subcommittees  of  the  Committee  will 
have  breakout  working  sessions  from 
1:30  p.m.  to  4  p.m.  for  the  purpose  of 
preliminary  discussions  on  issues  of  the 
PCPID.  This  notice  is  filed  less  than  15 
calendar  days  prior  to  the  meeting  date 
due  to  scheduling  conflicts. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Atwater,  Executive  Director, 
President's  Committee  for  People  with 
Intellectual  Disabilities.  Aerospace 
Center  Building,  Suite  701,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447,  Telephone  (202)  619-0634,  Fax 
(202)  205-9519.  E-mail: 
satwater@acf.hhs.gov. 

Dated:  October  9,  2003. 
Sally  Atwater, 

Executive  Director,  President's  Committee  for 
People  with  Intellectual  Disabilities. 
[FR  Doc.  03-26277  Filed. 10-16-03;  8:45  am] 
BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-O463} 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Infant  Formula 
Requirements 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
information  collection  regarding  the 
manufacture  of  infemt  formula, 
including  infant  formula  labeling, 
quality  control  procedures,  notification 
requirements,  and  recordkeeping. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  December  16,  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http://www.fda.gov/ 
dockets/ecomments.  Submit  written 
comments  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 


Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(0MB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  0MB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on  these  topics:  (1)  Whether 
the  proposed  collection  of  information 
i,S  necessary  for  the  proper  performance 
of  FDA's  functions,  including  whether 
the  information  will  have  practical 
utility:  (2)  the  accuracy  of  FDA's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used:  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Infant  Formula  Requirements — 21  CFR 
Parts  106  and  107  (OMB  Control 
Number  0910-0256)— Extension 

Statutory  requirements  for  infant 
formula  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  are  intended 
to  protect  the  health  of  infants  and 
include  a  number  of  reporting  and 
recordkeeping  requirements.  Among 
other  things,  section  412  of  the  act  (21 
U.S.C.  350a)  requires  manufacturers  of 
infant  formula  to  establish  and  adhere  to 
quality  control  procedures,  notify  FDA 
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when  a  batch  of  infant  formule  that  has 
left  the  manufacturers'  control  may  be 
adulterated  or  misbranded,  and  keep 
records  of  distribution.  FDA  has  issued 
regulations  to  implement  the  act's 
requirements  for  infant  formula  in  Jl 
CFR  part  106  and  part  107  (21  CFR  part 
107).  FDA  also  regulates  the  labeling  of 
infant  formula  under  the  authority  of 
section  403  of  the  act  (21  U.S.C.  343) 
Under  the  labeling  regulations  for  infant 
formula  in  part  107,  the  label  of  an 


infant  formula  must  include  nutrient 
information  and  directions  for  use.  The 
purpose  of  these  labeling  requirements 
is  to  ensure  that  consumers  have  the 
information  thev  need  to  prepare  and 
u;>e  infant  formula  appropriatelv.  In  a 
notice  of  proposed  rulemaking 
published  in  the  Federal  Register  of 
julv  ^).  199b  (61  FR  36154),  FDA 
proposed  changes  in  the  infant  formula 
regulations,  including  some  of  those 
listed  in  tables  1  and  1  of  this 


document.  The  document  included 
revised  burden  estimates  for  the 
proposed  changes  and  solicited  public 
comment.  In  the  interim,  however.  FDA 
is  seeking  an  extension  of  OMB 
approval  for  the  current  regulations  so 
that  it  can  continue  to  collect 
information  while  the  proposal  is 
pending. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  i.— Estimated  Annual  Reporting  Burden^ 


Federal  Food.  Drug,  and  No  of 

Cosmetic  Act  or  21  CFR  Section  Respondents 


Annual  Frequency 
per  Response 


Total  Annual 
Responses^ 


Hours  per 
Response 


Section  412(d)  of  the  act 

106.120(b) 

107  10(a)  and  107.20 


107  50(bH3)  and  (b)(4) 
107.50(e)(2) 


13 


0.25 


13 


0.33 


52 


52 


10 


Total 


'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infonnation. 
^  Manufacturers  may  submit  infant  formula  notifications  in  electronic  format 

Table  2.— Estimated  Annual  Recordkeeping  Burden^ 


21  CFR  Section 


No.  of 
Recordkeepers 


Annual  Frequency 
of  Recordkeeping 


Total  Annual 
Records 


Hours  per 
Recordkeeper 


106100 


107.50(c)(3) 


10 


40 


10 


30 


4.000 


3,000 


Total 


1  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Total  Hours 


520 


416 


24 


968 


Total  Hours 


160.000 


90.000 


250,000 


In  compiling  these  estimates.  FD.\ 
consulted  its  records  of  the  number  of 
infant  formula  submissions  received  in 
the  past.  The  figures  for  hours  per 
response  are  based  on  estimates  from 
experienced  persons  in  the  agency  and 
in  industry 

Dated:  October  9.  200:i. 
Jeffrey  Shuren. 

Assistant  Commissioner  for  Polir\ . 

[FR  Doc.  03-26284  Filed  lU-U)-0:i;  8;4.t  ami 

BIUJNG  COOE  <:160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  2003F-04711 

T&R  Chemicals,  Inc.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
.administration  (FDA)  is  announcing 
that  T&R  Chemicals,  Inc..  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  glycerol  ester  of  gum 
rosin  to  adjust  the  density  of  citrus  oils 
used  in  the  preparation  of  beverages. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clarence  W.  Murray.  III.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 


265).  Food  and  Drug  Administration. 
5100  Paint  Branch  Pkwy..  College  Park. 
MD  20740-3835,  202-418-3601. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409  (b)(5)  (21  U.S.C.  348(b)(5))) 
notice  is  given  that  a  food  additive 
petition  (FAP  3A4749)  has  been  filed  by 
T&R  Chemicals,  Inc.,  c/o  The  Environ 
Health  Sciences  Institute.  4350  N. 
Fairfax  Dr..  suite  300,  Arlington,  'VA 
22203.  The  petition  proposes  to  amend 
the  food  additive  regulations  in  Part  172 
Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption  (21  CFR  part  172)  to 
provide  for  the  safe  use  of  glycerol  ester 
of  gum  rosin  to  adjust  the  density  of 
citrus  oils  used  in  the  preparation  of 
beverages.  The  agency  has  determined 
under  21  CFR  25.32(k)  that  this  action 
is  of  a  type  that  does  not  individually 
or  cumulatively  have  a  significant  effect 
on  the  human  environment.  Therefore, 


59796 


Federal  Register /Vol.  68,  No.  201 /Friday.  October  17,  2003/Notices 


Federal  Register /Vol.  68,  No.  201 /Friday,  October  17,  2003 /Notices 


59795 


neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  September  25,  2003. 
Laura  M.  Tarantino, 

Deputy  Director,  Office  of  Food  Additive 

Safety,  Center  for  Food  Safety  and  Applied 

Nutrition. 

[FR  Doc.  03-26267  Filed  10-16-^)3;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Cooperative  Agreement  to  Support  the 
National  Center  for  Food  Safety  and 
Technology;  Notice  of  intent  to 
Supplement 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA),  Center  for  Food 
Safety  and  Apphed  Nutrition  (CFSAN), 
announces  its  intent  to  award  on  an 
urgent  basis,  a  single-source,  program 
expansion  supplement  to  the  current 
cooperative  agreement  with  the  Illinois 
Institute  of  Technology  (IIT)  for  $1.1 
million  in  fiscal  year  (FY)  2004.  This 
cooperative  agreement  provides  support 
for  the  National  Center  for  Food  Safety 
and  Technology  (NCFST),  which  is 
located  on  lIT's  Moffett  Campus  in 
Summit-Argo,  IL.  The  additional 
funding  will  enable  ITT  to  undertake  two 
new  food  contaminant  mitigation 
projects  and  to  continue  the  build-out  of 
the  biosafety  level  3  (BSL-3)  laboratory 
that  began  last  year. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  administrative  and 
financial  management  aspects  of 
this  notice:  Maiura  Stephanos, 
Division  of  Contracts  and  Grants 
Management  (HFA-531),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301- 
827-7183,  e-mail: 
mstepha  1  @oc. fda.gov. 

Regarding  the  programmatic  aspects: 
Karen  Carson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
300),  Food  and  Drug 
Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740, 
301^36-1664,  e-mail: 
kcarson@cfsan.fda.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Restricted  Eligibility 

Assistance  will  be  provided  to  ITT  for 
the  following  reasons: 


1.  As  part  of  FDA's  food  safety  and 
security  program,  development  of 
effective  mitigation  strategies  requires  a 
better  understanding  of  food  processing 
techniques  that  could  be  used  to  reduce 
the  likelihood  that  contaminants  persist 
in  food  following  processing.  This  type 
of  research  requires  expertise  in  food 
processing  and  packaging  in  addition  to 
the  availability  of  facilities  and 
equipment  appropriate  to  this  type  of 
research.  The  IIT/NCSFT  has  these 
resources.  Additionally,  IIT/NCSFT  has 
available  through  this  collaborative 
research  program,  the  scientific  and 
practical  experience  in  a  wide  variety  of 
food  commodities  and  processing 
techniques  that  will  feed  into  the 
development  of  mitigation  strategies. 
This  research  will  build  on  the  ongoing 
food  safety  research  program. 

2.  Last  fiscal  year  FDA  provided  funds 
to  IIT  to  expand  the  existing  BSL-3  pilot 
plant  facility  to  include  BSL-3 
laboratories.  This  is  the  only  BSL-3 
food  processing  pilot  plant  to  which 
FDA  has  ready  access.  Expansion  of  the 
BSL-3  pilot  pl£uit  facility  will  provide 
critical  support  to  the  overall  research 
and  will  provide  the  flexibility  to  have 
more  than  one  ongoing  research  project 
at  a  time.  The  additional  funds  will 
assure  full  operation  of  the  facility  and 
implementation  of  security  measures 
consistent  with  Federal,  State,  and  local 
requirements.  Supplemental  funds  will 
allow  the  work  on  the  BSL-3  pilot  plant 
to  be  completed  as  quickly  as  possible. 

n.  Funding 

It  is  anticipated  that  $1.1  million  will 
be  made  available  to  fund  this  urgent, 
single-source,  program  expansion 
supplement  in  FY  2004. 

Dated:  October  9.  2003. 
Jefifrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-26269  Filed  10-16-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Food  Labels,  Packaging,  Restaurants, 
and  Weight  Management;  Public 
Worlcshop 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  workshop. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  in  collaboration 
with  the  Department  of  Health  and 
Human  Service's  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation 


(OASPE)  and  FDA's  Center  for  Food 
Safety  and  Applied  Nutrition  (CFSAN), 
is  announcing  a  public  workshop 
entitled  "Exploring  the  Connections 
Between  Weight  Management  and  Food 
Labels  and  Packaging."  The  workshop  is 
being  held  in  response  to  the  growing 
concern  about  obesity  in  the  United 
States.  It  is  intended  to  be  a  science 
workshop  (i.e.,  nutrition,  consumer 
science,  economics,  marketing  and  other 
relevant  sciences)  that  will  look  at 
available  data  to  identify  options  (and 
pros  and  cons)  about  FDA's  food 
labeling  and  food  packaging" 
requirements  that  are  relevant  to 
consumer  weight  management 
decisions. 

DATES:  The  public  workshop  will  be 
held  on  November  20,  2003,  from  8:30 
a.m.  to  6  p.m. 

Location:  The  public  workshop  will 
be  held  at  the  Lister  Hill  Conference 
Center,  National  Institutes  of  Health 
Bldg.  38A,  8600  Rockville  Pike, 
Bethesda,  MD  20814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amber  Jessup.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-726).  Food 
and  Drug  Administration.  5100  Paint 
Branch  Pkwy.,  College  Park,  MD  20740, 
301-436-1689.  amber. jessup<&f da. gov. 

Registration:  There  is  no  registration 
fee  for  the  workshop;  however,  seating 
is  limited.  Therefore,  interested  parties 
are  encouraged  to  register  early.  You 
may  register  online  by  clicking  on 
https://secure.z-techcorp.com/cmt/ 
(FDA  has  verified  the  Web  site  address 
but  is  not  responsible  for  subsequent 
changes  to  the  Web  site  after  this 
document  publishes  in  the  Federal 
Register).  All  those  planning  to 
preregister  must  register  no  later  than 
Friday,  November  7,  2003.  Registration 
will  close  after  the  workshop  is  filled. 
Onsite  registration  will  be  done  on  a 
space-available  basis  on  the  day  of  the 
public  workshop  beginning  at  8  a.m.  If 
you  have  any  questions,  please  contact 
Karen  Ellis  at  301-315-2806  or  via  e- 
mail  at  kellis@z-techcorp.com.  If  you 
need  special  accommodations  due  to  a 
disability,  please  contact  Ms.  Ellis  at 
least  7  days  in  advance. 
SUPPLEMENTARY  INFORMATION:  The 
workshop  is  being  held  in  response  to 
the  growing  concern  about  obesity  in 
the  United  States.  The  workshop  is  co- 
sponsored  by  FDA.  CFSAN  and  OASPE. 
The  workshop  will  be  of  primary 
interest  to  nutritionists,  marketing 
experts,  social  marketing  experts, 
industry,  the  legal  conununity  involved 
in  food  labeling  and  marketing  issues, 
govenmient  agencies,  consumer  groups, 
and  clinicians  with  obesity  expertise. 
The  goal  of  this  science  workshop  is  to 
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look  at  the  available  data  and  to  identih' 
options  (pro  &  con)  for  food  labeling  and 
food  packagin^^.  which  are  relevant  to 
consumers'  weight  management 
decisions.  Topics  to  be  discussed  at  the 
woikshop  include:  'Current  food  labels 
and  packaging;  Effects  on  weight 
management  and  reduced  risk  of 
overweight  and  obesitv"  and  'Data 
supporting  options  for  change."  The 
workshop  will  include  sessions  with 
expert  views  on  food  packaging  and 
labeling,  and  on  messaging  in  the 
restaurant  environment  relevant  to 
overall  weight  management. 

rranscnpfs.- Transcripts  nf  the  public 
workshop  may  be  requested  in  wrUing 
from  the  Freedom  of  Information  Office 
(HFI-J5),  Food  and  Drug 
Administration.  5600  Fishers  Lane.  rm. 
12A-16.  Rockville.  MD  20857, 
approximately  15  working  days  after  the 
public  workshop  at  a  cost  of  10  cents 
per  page. 

Dated:  October  8,  2003. 
leffrey  Shuren. 

Assistant  Commissioner  for  Policy 

|FR  Doc   0;i-2fiJB8  Filed  10-16-03;  8:45  ami 

BILUNG  CODE  4160-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-O470] 

Preparation  for  the  International 
Conference  on  Harmonisation 
Meetings  and  ICH  6  Conference  In 
Osaka,  Japan;  Public  Meeting 

AGENCY:  Food  and  Drug  .Administration. 

HHS. 

ACTION:  .Notice  of  meeting. 


SUMMARY:  The  Food  and  Drug 
.-\dministratioii  (FD.Al  is  announc.ing  a 
public  meeting  entitled  "Preparation  for 
K'H  Meetings  and  ICH  ft  Conference  in 
Osaka.  Japan,  .November  y-15,  2003"  to 
provide  information  and  receive 
comments  on  the  International 
Conference  on  Harmonisation  (ICH)  as 
well  as  the  upc;oming  meetings  in 
Osaka.  lapan  The  topics  to  be  discussed 
are  the  topics  for  discussion  at  the 
forthcoming  ICH  Steering  Committee 
Meeting.  The  purpose  of  the  meeting  is 
to  solicit  public  input  prior  to  the  next 
.Steering  Committee  and  Experts 
Working  Groups  meetings  and  ICH  6 
Public  Conference  in  Osaka,  japan. 
November  2003,  at  which  discussion  of 
the  topics  underway  and  the  future  of 
ICH  will  continue. 

Date  and  Time:  The  meeting  will  be 
held  on  November  3,  2003.  from  1  p  m. 
to  4  p.m. 


Location:  The  meeting  will  be  held  at 
5fi00  Fishers  Lane.  3d  floor,  Twinbrook 
Conference  Room,  Rockville,  MD  20857. 

Contact  Person:  Christelle  Anquez, 
Office  of  the  Commissioner,  Food  and 
Drug  .Administration,  5600  Fishers 
Lane,  Rockville,  MD  20817.  301-827- 
0037,  FAX:  301-480-0716,  e-mail: 
canquezQiOt  . ida.gov 

Registration  and  Requests  for  Oral 
Presentations:  Send  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  and  fax 
number),  and  written  material  and 
requests  to  make  oral  presentations,  to 
the  contact  person  bv  October  24,  2003. 
If  vou  need  spei.ial  accommodations 
due  to  a  disability,  pleasp  contact 
(Uiristelle  Anquez  at  least  7  days  in 
advanc:e 

Transcripts:  Transcripts  of  the 
meeting  mav  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
lHFI-35).  Food  and  Drug 
Administration,  5600  Fishers  Lane.  rm. 
12A-16.  Rockville,  MD  20857. 
approximately  15  working  days  after  the 
meeting  at  a  cost  of  10  cents  per  page. 
SUPPLEMENTARY  INFORMATION:  The 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  the  Registration  of 
Pharmaceuticals  for  Human  L'se  was 
established  in  1490  as  a  joint  regulatory/ 
industry  prnjfct  to  impro\e.  through 
harmonization,  the  efficiency  of  the 
process  for  developing  and  registering 
new  medicinal  products  in  Europe, 
lapan.  and  the  I'nited  States  without 
compromising  the  regulatory  obligations 
of  safety  and  effectiveness. 

In  recent  years,  manv  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  international 
harmoni/atinii  of  regulatory 
rpciuift'inents   FI).-\  has  participated  in 
inanv  meetings  designed  to  enhance 
harmoni:'^ation  and  is  committed  to 
seeking  m  leiitific  ally  based  harmonized 
technical  procedures  for  pharmaceutical 
development.  One  of  the  g(jals  of 
harmonization  is  to  identify  and  then 
rrdiK  e  different  es  in  technical 
requirements  for  medical  product 
development  among  regulatory 
agencies.  ICH  was  organized  to  provide 
an  opportunity  for  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives   ICH  is  concerned  with 
harmonization  among  three  regions:  The 
European  L'nion,  japan,  and  the  United 
States.  The  six  ICH  sponsors  are  the 
European  Commission,  the  European 
Federation  of  Pharmaceutical  Industries 
.Associations,  the  Japanese  Ministry  of 
Health.  Labor  and  Welfare,  the  Japanese 


Pharmaceutical  Manufacturers 
Association,  the  Centers  for  Drug 
Evaluation  and  Research  and  Biologies 
Evaluation  and  Research,  FDA,  and  the 
Pharmaceutical  Research  and 
Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International  = 

Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 
The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  Health  Canada,  the 
European  Free  Trade  Area  and  the 
World  Health  Organization.  The  ICH 
process  has  achieved  significant 
harmonization  of  the  technical 
requirements  for  the  approval  of 
pharmaceuticals  for  human  use  in  the 
three  ICH  regions. 

The  current  ICH  process  and  structure 
can  be  found  at  the  following  Web  site: 
/I«p.■//M'H^v.ic^.org  (FDA  has  verified 
the  Web  site  address,  but  is  not 
responsible  for  subsequent  changes  to 
the  Web  site  after  this  document 
publishes  in  the  Federal  Register). 

Interested  persons  may  present  data, 
information,  or  views  orally  or  in 
writing,  on  issues  pending  at  the  public 
meeting.  Oral  presentations  from  the 
public  will  be  scheduled  between 
approximately  3:15  p.m.  and  4  p.m. 
Time  allotted  for  oral  presentations  may 
be  limited  to  10  minutes.  Those  desiring 
to  make  oral  presentations  should  notify 
the  contact  person  by  October  24.  2003. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  which  to  present,  the 
names  and  addresses,  phone  number, 
fax,  and  e-mail  of  proposed  participants, 
and  an  indication  of  the  approximate 
time  requested  to  make  their 
presentation. 

The  agenda  for  the  public  meeting 
will  be  made  available  on  October  17. 
2003,  via  the  Internet  at  http:// 
i^-ww.  fda.gov/cder/calendar/meeting/ 
ich2003/nov3weeting  htm. 

Information  on  the  ICH  6  Public 
Conference  in  Osaka,  Japan  on 
November  12-15,  2003,  can  be  obtained 
via  the  internet  at  http://www.ich.org/ 
ich6tris.html  (FDA  has  verified  the  Web 
site  address,  but  is  not  responsible  for 
any  subsequent  changes  to  the  Web  site 
after  this  document  publishes  in  the 
Federal  Register). 

Dated:  October  9,  2003. 
Jeffrey  Shuren. 

Assistant  Commissioner  for  Policy. 

IFR  Doc.  03-26283  Filed  10-16-03:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  1997D-0443] 

Iron-Containing  Supplements  and 
Drugs:  Label  Warning  Statement 
Requirements;  Small  Entity 
Compliance  Guide;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availabihty  of  a  small  entity  compliance 
guide  (SECG)  entitled  "Iron-Containing 
Supplements  and  Drugs:  Label  Warning 
Statements;  Small  Entity  Compliance 
Guide"  to  revise  and  update  an  earlier 
SECG  entitled  "Iron-Containing 
Supplements  and  Drugs:  Label  Warning 
Statements  and  Unit-Dose  Packaging 
Requirements;  Small  Entity  Compliance 
Guide."  The  revised  SECG  is  being 
issued  in  response  to  the  withdrawal,  in 
part,  of  a  final  rule.  The  SECG  is 
intended  to  set  forth  in  plain  language 
the  requirements  for  label  warning 
statements  for  iron-containing  dietary 
supplement  and  drug  products  in  solid 
oral  dosage  form  and  to  help  small 
businesses  understand  these 
requirements. 

DATES:  Submit  written  or  electronic 
comments  on  the  SECG  at  any  time. 
ADDRESSES:  Submit  written  comments 
on  the  SECG  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electroiic  comments  on  the  SECG  to 
http://www.fda.gov/dockets/ecomments. 

Submit  written  requests  for  single 
copies  of  the  SECG  to  the  Iron  Labeling, 
Industry  Activities  Staff  (HFS-565), 
Center  for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug 
Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740.  Send 
one  self-addressed  adhesive  label  to 
assist  that  office  in  processing  your 
request.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  this  guidance  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Moore,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-810),  Food 
and  Drug  Administration,  5100  Paint 
Branch  Pkwry.,  College  Park,  MD  20740, 
301^36-1441. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  January  15, 
1997  (62  FR  2218).  FDA  issued  a  final 


rule  (1997  final  rule)  requiring:  (1)  Label 
warning  statements  on  iron-containing 
products  taken  in  solid  oral  dosage  form 
to  supplement  the  dietary  intake  of  iron 
or  to  provide  iron  for  therapeutic 
purposes,  and  (2)  unit-dose  packaging 
for  iron-containing  dietary  supplement 
and  drug  products  that  contain  30 
milligrams  (mg)  or  more  of  iron  per 
dosage  unit.  This  final  rule  became 
effective  July  15,  1997.  In  the  Federal 
Register  of  December  12,  1997  (62  FR 
65432),  FDA  announced  the  availability 
of  a  SECG  entitled  "Iron-Containing 
Supplements  and  Drugs;  Label  Warning 
Statements  and  Unit-Dose  Packaging 
Requirements;  Small  Entity  Compliance 
Guide"  (1997  SECG).  The  1997  SECG 
was  prepared  in  accordance  with 
section  212  of  the  Small  Business 
Regulatory  Enforcement  Act  (Public 
Law  104-121)  and  was  intended  to  help 
small  businesses  understand  the 
requirements  of  the  1997  final  rule. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  withdrawing  those 
parts  of  the  1997  final  rule  that 
established  regulations  in  §§111.50  and 
310.518(a)  and  (b)  (21  CFR  111.50  and 
310.518(a)  and  (b))  requiring  unit-dose 
packaging  for  iron-containing  dietary' 
supplement  and  drug  products  that 
contain  30  mg  or  more  of  iron  per 
dosage  unit.  FDA  is  taking  this  action  in 
response  to  the  Court's  ruling  in 
Nutritional  Health  Alliance  v.  FDA  (318 
F.3d  92  (2d  Cir.  2003)),  in  which  the 
U.S.  Court  of  Appeals  for  the  Second 
Circuit  invalidated  the  unit-dose 
packaging  regulations  based  upon  its 
conclusion  that  the  Federal  Food,  Drug, 
and  Cosmetic  Act  does  not  provide  FDA 
with  authority  to  regulate  packaging  of 
iron-containing  dietar\'  supplement  and 
drug  products  for  poison  prevention 
purposes.  The  Court's  ruling  affects  only 
the  unit-dose  packaging  requirements  of 
the  1997  final  rule  and  not  the  label 
warning  statement  requirements.  On 
remand,  the  U.S.  District  Court  for  the 
Eastern  District  of  New  York  entered 
final  judgment  in  accordance  with  the 
Court's  decision,  declaring  the 
provisions  of  §§  111.50  and  310.518(a) 
invalid  and  without  legal  force  or  effect 
(Nutritional  Health  Alliance  v.  FDA,  No 
97-CV-5042  (E.D.N.Y.  filed  May  29. 
2003)).  As  a  resuh,  the  1997  SECG  is 
being  revised  in  accordance  with  the 
Court's  ruling  and  FDA's  withdrawal  of 
the  unit-dose  packaging  regulations. 

Therefore,  FDA  is  making  available 
the  revised  SECG  entitled  'Iron- 
Containing  Supplements  and  Drugs: 
Label  Warning  Statements;  Small  Entity 
Compliance  Guide,"  which  states  in 
plain  language  the  requirements  of  the 
final  rule  on  label  warning  statements 


for  iron-containing  dietar\'  supplement 
and  drug  products. 

FDA  is  revising  this  SECG  as  level  2 
guidance  consistent  with  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115(c)(2)).  The  SECG  represents  the 
agency's  current  thinking  on  this 
subject.  It  does  not  create  or  confer  anv 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations.  If  you  want  to  discuss 
an  alternative  approach,  contact  the 
FDA  staff  responsible  for  implementing 
this  guidance  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

XL  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  to  http i^/wv^-w./da-gov/ 
dockets/ecomments  or  two  paper  copies 
of  any  mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

in.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
wvi'w.cf san.fda.gov/guidunce. html. 

Dated:  October  7.  2003. 
Jefirey  Shuren. 

Assistant  Commissioner  forPoIirv. 

IFR  Doc.  03-26189  Filed  10-16-03;  8:45  am] 

BILUNG  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003D-0231] 

Draft  Guidance  for  industry  on 
Providing  Regulatory  Submissions  in 
Electronic  Format — Postmarlceting 
Periodic  Adverse  Drug  Experience 
Reports;  Reopening  of  the  Comment 
Period 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  reopening  of  the 

comment  period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  until 
December  16,  2003.  the  comment  period 
for  the  draft  guidance  for  industry' 
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entitled  "Providing  Submissions  in 
Electronic  Format— Postmarketing 
Periodic  Adverse  Drug  Experience 
Reports."  FDA  published  a  notice  of 
availabilitv  of  the  draft  guidance  in  the 
Federal  Register  of  lune  24.  2003  (68  FK 
37504).  The  agency  is  taking  this  action 
in  response  to  a  request  for  an  extension 
of  the  comment  period. 
DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
December  16,  2003.  General  comments 
on  agencv  guidance  documents  are 
welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
smgle  copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research  (CDER).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  or  the  Office  of 
Communication,  Training  and 
Manufacturers  Assistance  (HFM-40). 
C>enter  for  Biologies  Evaluation  and 
Research  (CBER).  Food  and  Drug 
Administration.  1401  Rockville  Pike, 
Rockville.  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
guidance  to  the  Division  of  Dockets 
Management  {HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
wt\-v^\tda.gov^dn(kets/ecomments.  See 
the  SUPPLEMEffTARY  INFORMATlONsection 
for  electronic  access  to  the  draft 
guidance  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Levin,  CDER  (HFD-140).  Food 
and  Drug  .administration,  5600 
Fishers  Lane.  Rockville,  MD  20857. 
301-594-5411. 
Levmr&cder  fda.gov,  or 
Michael  FHuntJernv.  CBER  (HFM- 
588).  Food  and  Drug 
.\dministrati(m,  1401  Rockville 
Pike,  Rockville.  MD  20852,  301- 
827-5132,  Faunth'roVQ.cber.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  June  24. 
2003  (68  FR  37504),  FDA  published  a 
notice  announcing  the  availability  of  a 
draft  guidance  for  industry  entitled 
"Providing  Submissions  in  Electronic 
Format — Postmarketing  Periodic 
Adverse  Drug  Experience  Reports.  '  This 
draft  guidance  discusses  issues  related 
to  the  electronic  submission  of 
postmarketing  periodic  adverse  drug 
experience  reports  for  drug  products 
marketed  for  human  use  with  new  drug 
applications  (NDAs)  and  abbreviated 
new  drug  applications  (ANDAs),  and 
therapeutic  and  blood  products 


marketed  for  human  use  with  biologies 
license  applications  (BLAs).  The  draft 
guidance  does  not  apply  to  vaccines, 
whole  blood,  or  components  of  whole 
blood.  Interested  persons  were  given 
until  August  25.  2003,  to  submit  written 
or  electronic  (  omments  on  the  draft 
guidance.  In  response  to  a  comment 
requesting  an  extension  of  the  comment 
period.  FDA  has  decided  to  reopen  the 
comment  period  on  the  draft  guidance 
until  December  16.  2003.  to  allow 
interested  persons  additional  time  to 
submit  comments. 

II.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  draft  guidance  on  or 
before  Dec  ember  16,  2003.  Two  copies 
of  anv  mailed  comments  are  to  be 
submitted,  except  individuals  may 
submit  one  copv.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  the  brackets  in  the  heading  of 
this  document.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Division  of 
Dockets  Management  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

III.  Electronic  Access 

Persons  with  acctiss  to  the  Internet 
mav  obtain  the  draft  guidance  at  either 
http://www.fda.gov/cder/guidance/ 
index. htm  or  http://wwvi\fda  gov/cber/ 
guidelines. htm. 

Dcited   Octobers.  2003. 
leffrev  Shurer. 

Assistant  tAiiniuissiuner  Un  Pi'hcy. 
|FR  Doc.  03-2626fi  Filfd  U)-H>-03:  8:45  am] 

BILLING  CODE  4160-01-5 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Citizenship  and  Immigration 
Services 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION-  30-Day  Notice  of  Information 
Collection  Under  Review;  Petition  for 
.\lien  Relative;  Form  1-130. 

The  Department  of  Homeland 
Securitv,  Bureau  of  Citizenship  and 
Immigration  .Services  (BCIS).  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 


The  BCIS  published  a  Federal 
Register  notice  on  May  9.  2003  at  68  FR 
25054.  to  solicit  public  comments  for  a 
60-day  period  regarding  the  extension  of 
Form  1-130  (Petition  for  Alien  Relative). 
The  BCIS  have  received  no  public 
comment  on  this  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  November  17, 
2003.  This  process  is  conducted  in 
accordance  with  5  CFR  1320,10, 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estiniated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs.  725  17th  Street.  NW.,  Room 
10235.  Washington,  DC  20530; 
Attention:  Department  of  Homeland 
Security  Desk  Officer. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection, 

(2)  Title  of  the  Form/Collection: 
Petition  for  Alien  Relative. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-130,  Bureau  of 
Citizenship  and  Immigration  Services, 
Department  of  Homeland  Security. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
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Households.  The  information  collected 
on  this  form  will  be  used  by  BCIS  to 
determine  eligibility  for  benefits  sought 
for  relatives  of  U.S.  citizens  and  lawful 
permanent  residents. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  183.034  responses  at  30 
minutes  (.50  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  91,517  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  vvith  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  U.S.  Department  of 
Homeland  Security,  425  I  Street,  NW., 
Suite  4034,  Washington,  DC  20536. 
Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  may  also 
be  directed  to  Mr.  Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Ms.  Theresa  O'Malley,  Chief 
Information  Officer,  U.S.  Department  of 
Homeland  Security,  Regional  Office 
Building  3,  7th  and  D  Streets,  SW.,  Suite 
4636-26.  Washington,  DC  20202. 

Dated:  October  9,  2003. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  U.S. 
Department  of  Homeland  Security,  Bureau 
of  Citizenship  and  Immigration  Services. 
[FR  Doc.  03-26221  Filed  10-16-03;  8:45  am] 
BILLING  CODE  4410-1(MII 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  30-Day  notice  of  information 
collection  under  review:  visa  waiver 
program  passenger  arrival  and 
department  data  (file  No.  OMB-32). 

The  Department  of  Homeland 
Security,  Bureau  of  Customs  and  Border 
Protection  (CBP),  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  and  temporary 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
legacy  Immigration  and  Naturalization 
Service  (INS)  published  an  interim  rule 


containing  the  proposed  information 
collection  in  the  Federal  Register  on 
October  11,  2002  at  67  FR  63246.  The 
interim  rule  also  solicited  public  review 
and  comments  on  the  information 
collection  for  a  period  of  30  days.  No 
comments  were  received.  The  INS 
received  temporary  GMB  approval  of 
this  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  to  extend  the  use  of  this 
information  collection  for  a  temporary 
approval.  Comments  are  encouraged 
and  will  be  accepted  until  November  17. 
2003.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Department  of  Justice  Desk 
Officer.  725  17th  Street.  NW.,  Room 
10235,  Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection:  Visa 
Waiver  Program  Passenger  Arrival  and 
Departure  Date. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  offustice  sponsoring  the 
collection:  No  Agency  Form  Number 
(file  No.  OMB-32);  Bureau  of  Customs 


and  Border  Protection,  Department  of 
Homeland  Security. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Section  217(h)  of  the  INA 
requires  an  automated  entr}'  and  exit 
control  system  by  specifying  those 
passenger  data  elements  that  must  be 
electronically  transmitted  to  the  CBP  by 
carriers  seeking  to  transport  Visa  Waiver 
Program  passengers  into  and  out  of  the 
U.S. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  600  responses  at  5  minutes 
(.083  hours)  per  response.  Frequency  of 
response  is  365. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  36,500  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations,  and  Forms 
Ser\'ices  Division,  Department  of 
Homeland  Security,  Room  4034,  425  I 
Street,  NW.,  Washington,  DC  20536. 
Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  may  also 
be  directed  to  Mr.  Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Ms.  Theresa  O'Malley.  Chief 
Information  Officer,  Department  of 
Homeland  Security,  Regional  Office 
Building  3,  7th  and  D  Streets,  SW..  Suite 
4636-26.  Washington,  DC  20202. 

Dated:  October  9.  2003. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  Department  of 
Homeland  Security.  Bureau  of  Customs  and 
Border  Protection . 
[FR  Doc.  03-26223  Filed  10-16-03;  8:45  am] 

BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  HOMEUVND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

action:  30-Day  notice  of  information 
collection  under  review:  passenger  list, 
crew  list;  Form  1-418: 

The  Bureau  of  Customs  and  Border 
Protection  (CBP)  has  submitted  the 
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following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  199S.  The  information 
collection  was  previously  published  in 
the  FederaJ  Register  on  Februarv-  20, 
2003  at  68  FR  8308,  allowing  for  a 
30-dav  public  comment  period.  No 
public  comment  was  received  on  this 
information  collection  and  the 
collection  was  granted  temporarv 
approval  bv  the  O.MB. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  on  the  extension  of  the 
current  information  collection. 
Comments  are  encouraged  and  will  be 
accepted  until  November  17.  2003.  This 
process  is  conducted  m  accordance  with 
5  CFR  1320.10. 

Written  comments  and/ or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer.  725  17th  .Street,  N\V.. 
Room  10235,  Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  tmn  or  more 
of  the  following  four  points; 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessarv 
for  the  proper  performance  of  the 
functions  of  the  agencv.  including 
whether  the  information  will  have 
practical  utilitv; 

(2)  Evaluate  the  accuracy  of  the 
agencv's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  qualitv.  utility,  and 
claritv  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  coUectirm  techniques  or 
other  forms  of  information  technology. 
eg.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Tv'pp  of  Information  Collection: 
Extension  of  a  currentlv  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Passenger  List,  Crew  List. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 


Department  af  Justice  sponsoring  the 
collection:  Form  1-418,  Bureau  of 
Customs  and  Border  Protection, 
Department  of  Homeland  Security. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  brief 
abstract:  Primary  Individuals  or 
Households.  This  form  is  prescribed  by 
the  Attornev  C.eneral  for  the  CBP  for  use 
bv  masters,  owners  or  agents  of  vessels 
in  complving  with  sections  231  and  251 
of  the  Immigration  and  Nationality  Act. 

15)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  95.000  responses  at  1  hour  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  iin  hours]  associated  with  the 
collection:  95.000  annual  burden  hours. 

If  vou  have  additional  comments, 
suggestions,  or  nt^ed  a  copy  of  the 
proposed  information  c:ollection 
instrument  with  instructions,  or 
ailditional  informaticm,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Ser\  ices  Division.  Department  of 
Homeland  Securitv.  425  I  Street.  NW.. 
Room  4034.  Washingtcm.  DC  20536. 
Additionallv,  comments  and/or 
.suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  assiu  iated  response  time  may  also 
be  directed  to  Mr  Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Ms.  Theresa  O'Malley,  Chief 
Information  Officer.  Department  of 
Homeland  Securitv.  Regional  Office 
Building  3.  7th  and  D  Streets,  SW.,  Suite 
463tJ-26.  Washington.  DC  20202. 

Dated:  October  0.  2003 
Richard  A.  Sloan. 

Ofpartnit'iit  Cli^arance  Officer,  Department  uf 
Homeland  Security.  Bureau  of  Customs  and 
Border  Pro  taction . 
(FR  Doc.  0,3-26225  Filed  10-16-0.3;  84.5  ami 

BILLING  CODE  4410-1(>-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Immigration  and  Customs 
Enforcement 

Agency  Information  Collection 
Activities:  Comment  Request 

action:  Request  OMB  Emergency 
Approval;  fee  remittance  form  for 
certain  F-1;  |-1  and  M-1 
nonimmigrants;  form  1-901. 


The  Depiartment  of  Homeland 
Securitv  (DHS)  and  the  Burejau  of 
Ciustoms  and  Immigration  Enforcement 
(ICE)  has  submitted  an  emergency 


information  collection  request  (ICR) 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  sections 
1320.13(a){l)(ii)  and  {a)(2)(iii)  of  the 
Paperwork  Reduction  Act  of  1995.  The 
ICE  has  determined  that  it  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  under  this  part 
because  normal  clearance  procedures 
are  reasonably  likely  to  prevent  or 
disrupt  the  collection  of  information. 
ICE  is  requesting  emergency  review 
from  OMB  of  this  information  collection 
to  ensure  compliance  section  641  of  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996 
(IIRIRA).  and  under  31  U.S.C.  9701  and 
section  286(m)  of  the  Act.  Therefor. 
OMB  approval  has  been  requested  by 
October  24.  2003.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  davs.  ALL  comments  and/ or 
questions  pertaining  to  this  pending 
request  for  emergency  approval  MUST 
be  directed  to  OMB.  Office  of 
Information  and  Regulatory^  Affairs, 
Attention;  Ms.  Karen  Lee.  Department  of 
Justice  Desk  Officer.  725  17th  Street. 
NW..  Suite  10235,  Washington,  DC 
20503.  Comments  regarding  the 
emergency  submission  of  this 
information  collection  may  also  be 
submitted  via  facsimile  to  Ms.  Lee  at 
202-395-5806. 

During  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  During  the  regular  review 
period,  the  ICE  requests  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
this  information  collection.  Comments 
are  encouraged  and  will  be  accepted 
until  [Insert  date  of  the  60th  day  from 
the  date  that  this  notice  is  published  in 
the  Federal  Register).  During  the  60-day 
regular  review.  ALL  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  information 
collection  instrument  with  instnictions, 
should  be  directed  to  Mr.  Richard  A. 
Sloan.  202-514-3291.  Director. 
Regulations  and  Forms  Services 
Division.  Bureau  of  Customs  and 
Immigration  Enforcement.  U.S. 
Department  of  Homeland  Security. 
Room  4304,  425  I  Street.  NW.. 
Washington,  DC  20536.  Written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information 
should  address  one  or  more  of  the 
following  four  points; 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


enono 


Fo.,tor»l  Rpoictpr/Vnl.  68.  No.  201  /  Fridav,  October  17.  2003/Notices 


Federal  Register / Vol.  68,  No.  201 /Friday,  October  17,  2003 /Notices 


59801 


functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Title  of  the  Form/Collection:  Fee 
Remittance  Form  for  Certain  F-1,  J-1, 
and  M-1  Nonimmigrants. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-901.  Bureau  of 
Immigration  and  Customs  Enforcement, 
Department  of  Homeland  Security. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  is  used  by 
nonimmigrant  students  and  exchange 
visitors  to  submit  the  fee  authorized  by 
Public  Law  104-208,  subtitle  D,  section 
641.  Additionally,  this  information  is 
required  to  send  receipt  to  the  student 
Of  exchange  visitor  upon  payment  and 
to  positively  identify  that  a  particular 
student  or  exchange  visitor  has  paid  the 
fee. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  900,000  responses  at  19 
minutes  (.32  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  288,000  annual  burden 
hours. 

If  additional  information  is  required 
contact:  Ms.  Theresa  O'Malley,  Chief 
Information  Officer,  U.S.  Department  of 
Homeland  Security,  Regional  Office 
Building  3,  7th  and  D  Streets,  SW.,  Suite 
4636-26,  Washington,  DC  20202. 

Dated:  October  9,  2003. 
Stephen  R.  Tarragon. 

Acting  Department  Clearance  Officer, 
Department  of  Homeland  Security,  Bureau 
of  Immigration  and  Customs  Enforcement. 
(FR  Doc.  03-26220  Filed  10-16-03;  8:45  am] 
BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Immigration  and  Customs 
Enforcement 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  30-Day  Notice  of  Information 
Collection  Under  Review:  Visa  Waiver 
Program  Cjuxier  Agreement;  Form  1-775. 

The  Department  of  Homeland 
Security  (DHS),  Bureau  of  Immigration 
and  Customs  Enforcement  (ICE),  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  The  information  collection  was 
previously  published  in  the  Federal 
Register  on  June  26,  2003  at  68  FR 
38085,  allowing  for  a  60-day  public 
comment  period.  No  public  comment 
was  received  on  this  information 
collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  November  17. 
2003.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer.  725-1 7th  Street,  NW.. 
Room  10235,  Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 


technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection:  Visa 
Waiver  Program  Carrier  Agreement. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-775,  Bureau  of 
Immigration  and  Customs  Enforcement, 
Department  of  Homeland  Security. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  The  agreement  between  a 
treuisportation  company  and  the  United 
States  is  needed  to  ensure  that  the 
transportation  company  will  remain 
responsible  for  the  aliens  it  transports  to 
the  United  States  under  the  Visa  Waiver 
Program. 

(5)  An  estimate  of  the  total  number  of" 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  400  responses  at  2  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  800  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Bureau  of 
Immigration  and  Customs  Enforcement. 
Department  of  Homeland  Security, 
Room  4034.  425  1  Street.  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Ms.  Theresa  O'Malley,  Chief 
Information  Officer,  Department  of 
Homeland  Security,  Regional  Office 
Building  3,  7th  and  D  Streets,  NW.. 
Suite  4636-26.  Washington,  DC  20202. 

Dated:  October  9,  2003. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  Department  of 
Homeland  Security.  Bureau  of  Immigration 
and  Customs  Enforcement. 
(FR  Doc.  03-26222  Filed  10-16-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Immigration  and  Customs 
Enforcement 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  30-Day  notice  of  intormation 
collection  under  review:  aircraft/vesse! 
report;  Form  1-92. 


The  Department  of  Homeland 
Security  (DHS).  Bureau  of  immigration 
and  Customs  Enforcement  (IC.E).  fias 
submitted  the  ff)llo\ving  information 
collection  request  to  the  Office  of 
Management  and  Budget  ((JMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  The  request  for  an  extension  of 
this  information  c(jllection  wa?. 
previouslv  published  in  the  Federal 
Register  on  February  20.  2003  at  68  FR 
8307.  allowing  for  public  review  and 
comment  for  a  period  of  30  days 
Comments  were  reconciled  during  the 
0MB  approval  process  and  temporary 
approval  was  received. 

The  purpose  of  this  notice  is  to  notifv 
the  public  of  the  agencv  request  to 
extend  this  information  collection  and 
to  allow  an  additicmal  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  November  17. 
2003.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Department  of  [ustice 
Desk  Officer.  725  17th  Street.  N\V.. 
Room  10235.  Washington.  DC  20530. 
Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used. 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 


are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

( 1 )  Tvpr  of  Information  Collection: 
Extension  of  a  currentlv  approved 
information  collection, 

(2)  Titli'  of  the  Form/Collection: 
Aircraft/Ves.sel  Report. 

(3)  .4t,'fvi(V  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  lustice  sponsoring  the 
collection-  Form  1-92.  Bureau  of 
Immigiatinn  and  ('ustoms  Enforcement. 
Department  of  Homeland  Security. 

(41  Affected  public  ivho  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  is  part  of  the 
manifest  requirements  of  Section  231 
and  251  of  the  Immigration  and 
Nationality  Act  and  is  used  by  the  DHS 
and  other  agencies  for  data  collection 
and  statistic:al  analysis, 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  720.000  responses  at  1 1 
minutes  (183  hours)  per  response. 

(t))  .^n  estimate  of  the  total  public 
burden  (m  hours)  associated  with  the 
collection:  124,600  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan. 202-514-3291. 
Director.  Regulations  and  Forms 
Services  Division,  Department  of 
Homeland  .Securitv.  Room  4034,  425  I 
Street,  NW..  Washington.  DC  20536. 
Additionallv.  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  may  also 
be  directed  to  Mr.  Richard  A.  Sloan. 

If  additional  information  is  required, 
contac:t:  Ms.  Theresa  O'Malley,  Chief 
Information  Officer,  Department  of 
Homeland  Security,  Regional  Office 
Building  3,  7th  and  D  Streets,  SW.,  Suite 
4636-26.  Washington,  DC  20202. 

Dated:  Oi  tober  S,  2003. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  Department  of 
Homeland  >iei  untv.  Bureau  of  Immigration 
and  (,'ustoni.s  Enforcement 
IFR  Doc.  0,3-26224  Filed  10-16-03;  8:45  ami 
BILLING  CODE  4410-10-*! 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4817-N-19] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment- 
Statement  of  Homeowner  Obligations, 
Housing  Choice  Homeownership 
Voucher  Program 

agency:  Office  of  the  Assistant 
Secretarv  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

dates:  Comments  Due  Date:  December 
16.  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street.  SW., 
Room  4249,  Washington,  DC  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mildred  M.  Hamman,  (202)  708-0614, 
extension  4128.  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to;  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 
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This  Notice  also  lists  the  following 
information: 

Proposal:  Statement  of 
Homeownership  Obligations,  Housing 
Choice  Homeownership  Voucher 
Program. 

OMB  Control  Number:  2577-0169. 

Description  of  the  need  for  the 
information  and  proposed  use:  A  Public 
Housing  Agency  (PHA)  may  use  the 
Housing  Choice  Voucher  program 
funding  already  under  the  Annual 
Contributions  Contract  (ACC)  or  new 
tenant-based  housing  voucher  funding 
for  rental  or  homeownership  purposes. 
The  PHA  and  family  participating  in  the 
homeownership  voucher  program  must 


execute  a  "statement  of  homeowner 
obligations"  before  housing  assistance 
payments  begin.  The  information 
provided  will  be  reviewed  by  the  PHA 
to  further  determine  eligibility  and 
ensure  program  compliance. 

Agency  form  numbers,  if  applicable: 
HUD-52649. 

Members  of  affected  public:  State  and 
Local  Governments,  businesses  or  other 
for  proiits,  individuals  or  households. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  400  PHAs,  five 
families  per  year,  one  hour,  2000  hours 


reporting  burden;  2000  families  per 
year,  .05,  100  hours;  400  PHAs 
maintaining  records,  .25,  100  hours 
recordkeeping  burden.  The  total  burden 
is  2,200  hours. 

Status  of  the  proposed  information 
collection:  Revision  of  a  currently 
approved  collection. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  Chapter  35. 
as  amended. 

Michael  Liu, 

Assistant  Secretary-  for  Public  and  Indian 
Housing. 
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Statement  of  Homeowner  Obligations 
Housing  Choice  Homeownership 
Voucher  Program 


U.S.  Department  of  Housing 
and  Urban  Development 

Office  of  Public  and  Indian  Housing 


ON^B  Approval  No.  xxxx-xxxx 
(exp.  99/99/9999) 


Public  Reporting  Burden  for  this  collection  of  information  .s  estimated  to  average  0.25  hours  per  response,  including  the  time  for 
rev«w,ng  instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed  and  completing  and  review- 
ing the  collection  of  information    Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this  collection  of  informa- 
tion   including  suggestions  for  reducing  this  burden,  to  the  Reports  Management  Officer,  Office  of  Information  Pohcies  and 
Ltems  U  S  Department  of  Housing  and  Urt)an  Development,  Washingon,  D.C.  20410-3600  and  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Proiect  (2577-0169),  Washington,  D.C.  20503.  Do  not  send  this  completed  form  to  either  of  the 
above  addresses. 


1.     Homeowner  Obligations.  A  family  participating  in  the 
homeownership  voucher  program  of  the  undersigned  public 
housing  agency  (PHA)  must  follow  the  mles  listed  below  in 
order  to  receive  homeownership  assistance.  Any  information 
the  family  supplies  must  be  true  and  complete.  Each  family 
memt>er  (plus  any  PHA-approved  live-in  aide  for  mles  associ- 
ated with  criminal  activity  or  alcohol  abuse)  must: 
A.      Disclose  and  verify  social  security  numbers  and  employer 
identification  numbers,  sign  and  submit  consent  forms  for 
obtaining  information  (including  cnminal  conviction  records  of 
adult  household  members),  and  supply  any  other  information 
that  the  PHA  or  HUD  determines  to  be  necessary  (including 
evidence  of  citizenship  or  eligible  immigration  status,  informa- 
tion for  use  in  determining  eligibility  to  receive  homeownership 
assistance,  and  information  for  use  in  a  regularly  scheduled 
reexamination  or  interim  reexamination  of  family  income  and 
composition). 

a     Submit  any  PHA-required  reports  on  the  family's  progress 
in  finding  and  purchasing  a  home, 

C.     Attend  and  satisfactorily  complete  any  PHA-required 
homeownership  and  housing  counseling. 
D     Select  and  pay  for  a  pre-purchase  inspection  by  an 
independent  professional  inspector.  The  inspection  must  be 
conducted  in  accordance  with  PHA  requirements 
E     Enter  into  a  contract  of  sale  with  the  seller  of  the  unit  and 
promptly  provide  a  copy  of  the  contract  of  sale  to  the  PHA. 
The  provisions  of  the  contract  of  sale  must  comply  with  PHA 
requirements, 

F      Obtain  and  maintain  flood  insurance  for  homes  in  special 
flood  hazard  areas. 

a     Comply  with  the  terms  of  any  mortgage  securing  debt 
incun-ed  to  purchase  the  home  (or  any  refinancing  of  such 

debt). 

K     Promptly  notify  the  PHA  in  writing  when  (1 )  the  family  is 
away  from  the  home  for  an  extended  period  of  time  in  accor- 
dance with  PHA  policies,  and  (2)  before  the  family  moves  out 
of  the  home.  Supply  any  information  or  certification  requested 
by  ti.e  PHA  to  verify  that  the  family  is  living  in  the  home  or 
information  related  to  family  absence  from  the  home. 


I       Only  use  the  assisted  home  for  residence  by  the  PHA- 
approved  family  members,  live-in  aide  or  foster  child.  No 
other  person  may  reside  in  the  home.  The  home  must  be  the 
family's  only  residence  and  no  family  member  may  have  any 
ownership  interest  in  any  other  residential  property.  Any 
legal  profit  making  activities  in  the  home  must  be  incidental 
to  the  pnmary  use  of  the  home  as  a  residence.  The  family 
must  not  lease  any  portion  of  the  home  or  grounds. 
J.      Promptly  notify  the  PHA  in  writing  of  the  birth,  adoption, 
or  court-awarded  custody  of  a  child,  and  request  PHA  written 
approval  to  add  any  other  family  member  as  an  occupant  of 
the  home.   Promptly  notify  the  PHA  in  writing  if  any  family 
member  no  longer  lives  in  the  home. 
K.     Supply  any  information  as  required  by  the  PHA  or  HUD 
concerning:  (1)  any  mortgage  or  other  debt  incurred  to 
purchase  the  home,  any  refinancing  of  such  debt  (including 
information  needed  to  determine  whether  the  family  has 
defaulted  on  the  debt,  and  the  nature  of  any  such  default), 
and  information  on  any  satisfaction  or  payment  of  the 
mortgage  debt;  (2)  any  sale  or  other  transfer  of  any  interest  in 
the  home;  or  (3)  the  family's  homeownership  expenses. 
L      Promptly  notify  the  PHA  in  writing  if  the  family  defaults 
on  a  mortgage  securing  any  debt  incun-ed  to  purchase  the 
home, 

M.     Not  commit  fraud,  bribery,  or  any  other  cor-upt  or 
criminal  act  in  connection  with  any  Federal  housing  program. 
Not  engage  in  drug-related  cnminal  activity  or  violent  cnminal 
activity.  Not  engage  in  other  criminal  activity  that  threatens 
the  health,  safety  or  right  to  peaceful  enjoyment  of  other 
residents  and  persons  residing  in  the  immediate  vicini^/  of 
the  premises.  Not  abuse  alcohol  in  a  way  that  threatens  the 
health,  safety  or  right  to  peaceful  enjoyment  of  other  resi- 
dents and  persons  residing  in  the  immediate  vicinity  of  the 
premises    Not  engage  in  or  threaten  abusive  or  violent 
behavior  tcward  PHA  staff.  Not  engage  in  other  criminal 
activity  which  may  threaten  the  health  or  safety  of  persons 
performing  a  contract  administration  function  or  responsibility 
on  behalf  of  the  PHA  (including  PHA  staff  and  PHA  contrac- 
tor/subcontractor/agent staff). 
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N.     Not  lease,  let,  transfer  or  convey  the  home  except  to  grant 

a  mortgage  on  the  home  for  debt  incurred  to  finance  purchase 

of  the  home  or  any  refinancing  of  such  debt. 

O.     Not  receive  homeownership  voucher  program  assistance 

while  receiving  another  housing  subsidy  for  the  same  home  or 

a  different  unit  under  any  duplicative  Federal,  State  or  local 

housing  assistance  p,rogram. 

R     Comply  with  any  additional  PHA  requirements  for  family 

search  and  purchase  of  a  home  and  continuation  of 

homeownership  assistance  for  the  family  The  PHA  must 

attach  to  this  document  a  list  of  any  such  requirements. 

2.     Termination  of  assistance.  Homeownership  assistance 
may  only  be  paid  while  the  family  is  residing  in  the  home.  The 
PHA  may  deny  or  terminate  homeownership  assistance  for 
any  of  the  reasons  listed  below: 

A.  The  family  violates  or  has  violated  any  family  obligation 
under  section  1 . 

B.  Any  member  of  the  family  has  been  evicted  from  federally 
assisted  housing  in  the  last  five  years,  or  any  household 
member  has  been  evicted  from  federally  assisted  housing  for 
drug-related  criminal  activity  in  the  last  three  years. 

C.  A  PHA  has  ever  terminated  assistance  under  the 
certificate  or  voucher  program  for  any  member  of  the  family 

D.  The  family  currently  owes  any  money  to  the  PHA  or 
another  PHA  in  connection  with  Section  8  or  public  housing 
assistance.  The  family  has  not  reimbursed  any  PHA  for 
amounts  paid  to  an  owner  under  a  housing  assistance 


payments  contract  for  rent,  damages  to  the  unit,  or  other 
amounts  owed  by  the  family.  The  family  breaches  an 
agreement  with  the  PHA  to  pay  amounts  owed  to  a  PHA.  or 
amounts  paid  to  an  owner  by  a  PMA. 

E.  Any  household  member  is  subject  to  a  lifetime  registra- 
tion requirement  under  a  State  sex  offender  registration 
program. 

F.  Any  household  member  has  ever  been  convicted  for 
manufacture  or  production  of  methamphetamlne  on  the 
premises  of  federally  assisted  housing. 

G.  The  family  fails  to  comply  without  good  cause,  with  any 
family  self-sufficiency  program  contract  of  participation. 

H.     The  family  fails,  willfully  and  persistently  to  fulfill  any 

welfare-to-work  program  obligations. 

I.      The  family  has  been  dispossessed  from  the  home 

pursuant  to  a  judgment  order  of  foreclosure  on  any  mortgage 

securing  debt  incurred  to  purchase  the  home  (or  any 

refinancing  of  such  debt). 

J.     The  PHA  determines  that  homeownership  assistance 

has  been  provided  for  the  maximum  term  permitted  under 

the  homeownership  voucher  program,  or  it  has  been  180 

calendar  days  since  the  last  homeownership  assistance 

payment  on  behalf  of  the  family 

K     The  PHA  determines  there  is  insufficient  funding  to 

provide  continued  homeownership  assistance. 


KEEP  THIS  DOCUMENT  FOR  YOUR  RECORDS 


Name  of  Head  of  Household 


Names  of  Other  Family  Members 


Signature  of  Family  Representative 


Address,  Telephone  Number: 


Date 


Public  >lousiiftg  Agency 


Name  of  PHA 


Address,  Telephone  Number: 


PHA  Representative  Title 


Signature  of  PHA  Representative 


Date: 
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N      Not  lease,  lot,  transfer  or  convey  the  home  except  to  grant 

a  mortgage  on  the  home  for  debt  incurred  to  finance  purchase 

of  the  nome  or  any  refinancing  of  such  debt. 

0.     Not  receive  fiomeovvnersnip  voucher  pr-jgram  assistance 

v/hile  receiving  another  housing  subsidy  for  the  same  home  or 

a  different  unit  under  any  duplicative  Federal.  State  or  local 

housing  assistance  program. 

P      Comply  with  any  additional  PHA  requirements  for  family 

search  and  purchase  of  a  home  and  continuation  of 

homeov.'nership  assistance  for  the  family  The  PHA  must 

attach  to  this  document  a  list  of  any  such  reouiremonts. 

2.     Termination  of  assistance.   Homeownership  assistance 
may  only  be  paid  while  the  family  is  residing  in  the  hom,e    The 
PHA  may  deny  or  terminate  homeownership  assistance  for 
any  of  the  reasons  listed  below: 

A.  The  family  violates  or  has  violated  any  family  oblig,3tion 
under  section  1. 

B.  Any  member  of  the  family  has  been  evicted  from  feocaliy 
assisted  housing  in  the  last  five  years,  or  any  household 
member  has  been  evicted  from  federally  assisted  housir^g  for 
drug-related  criminal  activity  in  the  last  three  years. 

C.  A  PHA  has  ever  terminated  assistance  under  the 
certificate  or  voucher  program  for  any  member  of  the  family 

D.  The  family  currently  owes  any  money  to  the  PHA  cr 
another  PHA  in  connection  with  Section  8  or  public  housing 
assistance.  The  family  has  not  reimbursed  any  PHA  for 
amounts  paid  to  an  owner  under  a  housing  assistance 


payments  contract  for  rent,  damages  to  the  ur  ;,  or  other 
amounts  owed  by  the  family  Thej  family  breaches  an 
agreement  with  the  PHA  to  pay  amounts  owed  to  a  PHA,  or 

amounts  paic  to  an  owner  by  a  PHA 

E,  Any  household  member  is  subject  to  a  lifetime  registra- 
tion requirement  under  a  State  sex  offender  registration 

prog 'am. 

F.  Any  house^iold  member  has  ever  been  convictec  for 
manufacture  or  production  of  methamphetamine  on  the 
premises  of  federally  assisted  housing. 

G      The  family  fails  to  comply,  without  good  cause,  with  any 

family  solf-sufficioncy  program  contract  of  part,cipat(0n. 

H,     The  family  fails   willfully  and  pe'sistently  to  fulfill  a-y 

vvelfaro-to-work  program  obligations. 

1,       The  family  has  been  dispossessed  'j-^rr,  tne  t.cme 

pursuant  to  a  judgment  oraor  of  foreclosure  ori  any  morigage 

securing  debt  incurred  to  purchase  the  home  lor  any 

refinancing  of  such  debt). 

J,      ~ho  PHA  determines  that  nomeownership  assistance 

has  boon  provided  for  the  maximum  term  permitted  under 

the  homeownership  voucher  rjrug-arr.  or  it  has  been  180 

calendar  days  since  the  last  homeowne.^sPiC  assistance 

payment  on  behalf  of  the  family. 

K      The  P.HA  dGtC'm,ines  there  is  insufficient  funding  lo 

provide  continued  homeownership  assistance. 


KEEP  THIS  DOCUMENT  FOR  YOUR  RECORDS 


Family 


Address,  Telephone  Number 


Names  of  Other  Family  Members 


Signature  of  Family  Representative 


Date 


Public  Housing  Agency 


Name  of  PHA 


Address,  Teephone  Number 


P.HA  Representative  Title 
Signature  of  PHA  Representative 


Date: 
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BILLING  CODE  4210-29-C 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4809-N-42] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTK)N:  Notice 


SUMMARY:  This  notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HLTD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7266.  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street.  S\V..  Washington. 
DC  20410:  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.AlcKinnev 
Homeless  Assistance  Act  (42  U.S.C. 
11411).  as  amended,  HUD  is  publishing 
this  notice  to  identifv  Federal  buildings 
and  other  real  property  that  Hl-D  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  bv  Federal  landholding  dgenc:ies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
bv  such  agencies  or  by  GSA  regarding 
its  inventory  of  e.xcess  or  surplus 
Federal  property.  This  notice  is  also 
published  in  order  to  comply  with  the 
December  12,  1988  Court  Order  in 
Xational  Coalition  for  the  Homeless  v. 
Veterans  Administration.  No.  88-2503- 
OG(D.D.C.). 

Properties  reviewed  are  listed  in  this 
notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/ to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 


Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 
property  is  described  as  for  'off-site  use 
(jnly  "  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 
Homeless  assistani;e  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS.  addressed  to  Shirley  Kramer. 
Division  of  Property  Management. 
Program  Support  Ckmter.  HHS,  room 
5B-41,  5600  Fishers  Lane,  Rockville. 
MD  20857:  (301)  443-2265  (This  is  not 
a  toll-free  number).  HHS  will  mail  to  the 
interested  provider  an  application 
packet.  whi(-h  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  24  CFR  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law.  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
det.uied  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpo.se  for  20  days  from  the  date  of  this 
notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  mark  lohnston  at  the 
address  listed  at  the  beginning  of  this 
notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  ZIP  Code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
notice  (i.e..  acreage,  floor  plan,  existing 
sanitarv  facilities,  exact  street  address), 
providers  should  cimtact  the 
appropriate  landholding  agencies  at  the 
following  address:  /\rniy:  Ms.  Julie 
lones-Conte,  Department  of  the  Army. 
Office  of  the  Assistant  Chief  of  Staff  for 


Installation  Management,  Attn:  DAIM- 
ME,  Room  1E677,  600  Army  Pentagon, 
Washington.  DC  20310-0600;  (703)  692- 
9223;  Energy:  Mr.  Andy  Duran, 
Department  of  Energy,  Office  of 
Engineering  &  Construction 
Management.  ME-90,  Washington,  DC 
20585;  (202)  586-8715;  GSA:  Mr.  Brian 
K.  Polly.  Assistant  Commissioner, 
General  Services  Administration,  Office 
of  Property  Disposal,  18th  and  F  Streets, 
NW.,  Washington,  DC  20405;  (202)  501- 
0052;  Interior:  Ms.  Linda  Tribby, 
Acquisition  &  Property  Management, 
Department  of  the  Interior,  1849  C 
Street.  NW.,  MS5512,  Washington,  DC 
20240;  (202)  219-0728;  Navy;  Mr. 
Charles  C.  Cocks,  Director,  Department 
of  the  Navy,  Real  Estate  Policy  Division, 
Naval  Facilities  Engineering  Command, 
Washington  Navy  Yard,  1322  Patterson 
Ave,,  SE,,  Suite  1000,  Washington,  DC 
20374-5065;  (202)  685-9200.  These  are 
not  toll-free  numbers. 

Dated:  October  9,  200.3. 
fohn  D.  Garrity, 

Director.  Office  of  Special  Needs  Assistance 
Proa  rams. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  10/17/2003 

Suitable/Available  Properties 

[iuildings  Iby  State! 

Washington 

BIdg.  87 

1917  Marsh  Road 

Yakima  Co:  \V,\  98901- 

Landholding  .Agency:  Interior 

Property  Number:  61200340006 

Status:  I'nutilized 

Comment:  1032  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 
Bldg,  88 

1917  Marsh  Road 
Yakima  Co:  \VA  98901 - 
Landholding  .^gencv:  Interior 
Property  Number:  61200340007 
Status:  Unutilized 
Comment:  1032  sq.  ft,,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 

Land  Itiy  Slate  I 

North  CaroHna 

0.99  acre 
Camp  Lejeune 
Hubert  Co:  Onslow  NC 
Landholding  Agency:  Navy 
Property  Number:  77200340013 
Status:  Excess 
Comment:  land 

Utah 

0.5  acre 

2968  VV.  Alice  Way 

West  Valley  Co:  Salt  Lake  UT  84119- 

Landholding  Agency:  GSA 

Property  Number:  54200340004 

Status:  Excess  » 


i;annii 
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Comment:  paved 

GSA  Number:  7-U-UT-0515 

Suitable/Unavailable  Properties 

Buildings  (by  State) 

Mississippi 

Federal  Building 

500  West  Main  Street 

Tupelo  Co:  Lee  MS  38801- 

Landholding  Agency:  GSA 

Property  Number:  54200340002 

Status:  Surplus 

Comment:  28.867  sq.  ft.,  presence  of 

asbestos/possible  lead  paint 
GSA  Number:  4-G-MS-0561 

Land  (by  State) 

Maryland 

1  acre 

Naval  Air  Station 

Patuxent  River  Co:  St.  Mary's  MD  20670- 

Landholding  Agency:  Navy 

Property  Number:  77200340014 

Status:  Underutilized 

Comment:  1  acre 

Unsuitable  Properties 

Buildings  (by  State) 

Alabama 

Bldg.  7339A 

Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 

5000 
Landholding  Agency:  Army 
Property  Number:  21200340011 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 

Bldg.  08025 

Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 

5000 
Landholding  Agency:  Army 
Property  Number:  21200340012 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 

Alaska 

Bldg.  968 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Landholding  Agency:  Army 

Property  Number:  21200340001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  27054 

Fort  Richardson 

Fl.  Richardson  Co:  AK  99505- 

Landholding  Agency:  Army 

Property  Number:  21200340002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  28050.  28051,  28105 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Landholding  Agency:  Army 

Property  Number.  21200340003 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg,  36015 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Landholding  Agency:  Army 


Property  Number:  21200340004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  45094,  47782 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Landholding  Agency:  Armv 

Property  Number:  21200340005 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  55294,  55298,  55805 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Landholding  Agency:  Army 

Property  Number:  21200340006 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  2060 

Fort  Wainwright 

Ft.  Wainwright  Co:  AK  99703-6505 

Landholding  Agency:  Army  ; 

Property  Number:  2120034000*7 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Within  airport  runway 

clear  zone 

Bldg.  2108 

Fort  Wainwright 

Ft.  Wainwright  Co:  AK  99703-6505 

Landholding  Agency:  Army 

Property  Number:  21200340008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  4108 

Fort  Wainwright 

Ft.  Wainwright  Co:  AK  99703-6505 

Landholding  Agency:  Army 

Property  Number:  21200340009 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  4391 

Fort  Wainwright 

Ft.  Wainwright  Co:  AK  99703-6505 

Landholding  Agency;  .'\rmv 

Property  Number:  21200340010 

Status:  Unutilized 

Reason:  Extensive  deterioration 

California 

Bldg.  1361 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92053- 

Landhoiding  Agency:  Navy 

Property  Number:  77200340001 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  22135 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055 

Landholding  Agency:  Navy 

Property  Number:  77200340002 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  22136 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200340003 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  22144 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200340004 


Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  22147 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  .Agency:  Navy 

Property  Number:  77200340005 

Status:  Excess 

Reason;  Extensive  deterioration 

Bldg.  22148 

Marine  Corps  Base  . 

Camp  Pendleton  Co:  CA  92055-  " 

Landholding  Agency;  Navy 

Property  Number;  77200340006 

Status;  Excess 

Reason;  Extensive  deterioration 

Bldg.  22149 

Marine  Corps  Base 

Camp  Pendleton  Co;  CA  92055- 

Landholding  .'^gencv;  Navy 

Property  Number;  77200340007 

Status:  Excess 

Reason:  Extensive  deterioration 

Colorado 

Bldgs.  112,  115 

Rocky  Flats  Env  Tech  Site 

Golden  Co;  Jefferson  CO  80020- 

Landholding  Agency:  Energy 

Property  Number:  41200340002 

Status:  Excess 

Reasons;  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldgs.  116,  119 
Rocky  Flats  Env  Tech  Site 
Golden  Cc;  Jefferson  CO  80020- 
Landholding  Agency;  Energy 
Property  Number;  41200340003 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldgs.  120,  120B 
Rocky  Flats  Env  Tech  Site 
Golden  Co;  Jefferson  CO  B0020- 
Landholding  Agency;  Energy 
Property  Number;  41200340004 
Status;  Excess 
Reason;  Secured  .^rea 
Bldgs,  121.  122.  122S 
Rocky  Flats  Env  Tech  Site 
Golden  Co;  Jefferson  CO  80020- 
Landholding  .\gency:  Energy 
Property  Number;  41200340005 
Status:  Excess 
Reasons;  Within  2000  ft.  of  flanimaijle  or 

explosive  material;  Secured  .\rea 
Bldgs.  126.  127,  128 
Rocky  Flats  Env  Tech  Site 
Golden  Co;  Jefferson  CO  80020- 
Landholding  Agency;  Energy 
Property  Number:  41200340006 
Status:  Excess 
Reasons;  Within  2000  tt.  of  flammable  or 

explosi\'e  material;  Secured  .^rea 
Bldgs.  130.  131 
Rocky  Flats  Env  Tech  Site 
Golden  Co;  Jefferson  CO  80020- 
Landholding  Agency;  Energy 
Property  Number;  41200340007 
Status;  Excess 
Reasons;  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg,  223 

Rocky  Flats  Env  Tech  .Site 
Golden  Co:  leffer.son  CO  80020- 
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Landholding  .\genf:\,.  Energy 
Property  Number:  41200340008 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammabl''  or 
explosive  material:  Secured  .Xrea 

BIdgs.  302.  303 
Rockv  Flats  Env  Tech  Site 
Golden  Co:  iefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200340009 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Bldgs.  331,  331A 

Rockv  Flats  Env  Tech  Site 

Golden  Co:  Iefferson  CO  80020- 

Landholding  Agent  v:  Energy 

Property  Number:  41200340010 

Status:  Excess 

Reasons:  Within  2000  ft.  of  nammable  or 

explosive  material:  Secured  .\rea 
Bldgs   334.  335 
Ro<::kv  Flats  Env  Tech  Site 
Golden  Co:  Iefferson  CO  80020- 
Landholding  .Agency   Energv 
Property  Number:  41200340011 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material:  Secured  .Area 

Bldgs.  427,  439.  440 
Rocky  Flats  Env  Tech  Site 
Golden  Co:  Iefferson  CO  80020- 
Landholding  Agency  Energv 
Property  Number  41200340012 
Status:  Excess 

Reasons:  Within  2000  ft.  otllammable  or 
explosive  material;  Secured  Area 

Bldgs.  444.  445 
Rockv  Flats  Env  Tech  Site 
Golden  Co:  Iefferson  CO  80020- 
Landholding  .\gency:  Energy 
Property  Number  41200340013 
Status:  Excess 

Reasons:  Within  2000  ft   of  fiammable  or 
explosive  material;  Set  ured  .•\^^'a 

Bldgs.  447.  448 
Rocky  Flats  Env  Tech  Site 
Golden  Co:  Iefferson  CO  80020- 
Landholding  .Agent  y:  Energy 
Property  Number  41200340014 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  .Area 

Bldgs.  450.  451.  455 
Rocky  Flats  Env  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200340015 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  460 

Rocky  Flats  Env  Tech  Site 
Golden  Co:  Iefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number-  41200340016 
Status:  Excess 

Reasons:  Within  2000  ft,  of  flammable  or 
explosive  material;  Secured  Area 

6  Bldgs. 

Rockv  Flats  Env  Tech  Site 

Golden  Co:  Iefferson  CO  80020- 

Location:  549.  551.  552.  553.  554.  556 

Landholding  Agency:  Energy 


Property  Number:  41200340017 

Status;  Extess 

Reasons:  Within  2000  ft   of  flammable  or 

explosive  material.  Set  ured  .Area 
Bldgs.  664.668 
Roc  kv  Flats  Eiu  Tet  h  Site 
Golden  Co,  Iefferson  CO  80020- 
Laiulholdmg  .Ageiu  \  :  Energv 
Property  Number   41200340018 
Status:  Extess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Bldgs.  920.920B 

Rockv  Flats  Env  Tech  Site 

Ciolden  Co:  iefferson  t:0  80020- 

Laiuiholding  .Agent  y:  Energy 

Property  Number:  41200340019 

Status:  Excess 

Reason:  Set;ured  Area 

Connectit  ut 
Bldgs.  A92,  A9,*,  A94 
Naval  Submarine  Base 
Groton  Co:  New  London  CT'  06349- 
LriHdholding  Agency:  Na\.v 
Properly  Number:  77200340008 
Status:  I  nutili/.ed 

Reasons   Within  2000  ft   of  flammable  or 
explosivf-  niatprial.  Set  ured  Area 

Georgia 

Bldg.  00111 

Fort  Gillem 

Ft,  Gillem  Cio.  Forest  Park  GA  30050-5101 

Landholding  Agency:  Army 

Property  Number:  21200340013 

Status:  I'nutilized 

Reason:  Extensive  deterioraticjn 

Bltlg,  00116 

Fort  Gillem 

Ft,  Gillem  Co:  Forest  Park  CA  30050-5101 

Landholding  Agent  v:  .Armv 

Property  Number:  21200340014 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bltlg.  00226 

Fort  (iillem 

Ft.  Gillem  Co:  Forest  Park  GA  30050-5101 

Landholding  .Agency:  Army 

Property  Number:  21200340015 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  00733.  00753 

Fort  Gillem 

Ft.  Gillem  Co;  Forest  Park  GA  30050-5101 

Landholding  Agency:  Army 

Property  Number:  21200340016 

Status:  L'nutilized 

Reason:  Extensive  deterioration 

Hawaii 

Bldg  450 

Fleet  Inil  Supply  Center 
Pearl  Harbor  Co:' Honolulu  HI  96860- 
Landholdmg  .Agency.  Navy 
Property  Number:  77200340009 
Status:  Unutilized 
Reasons:  Secured  .Area;  Extensive 
deterioration 

Bldg,  10 
NAVMAG 

Lualualei  Co:  Honolulu  HI  96792- 
Landholding  Agency:  Navv 
Property  Number:  77200340010 
Status:  LInutilized 
Reasons:  Secured  .Area;  Extensive 
deterioratitin 


Bldg.  417 

NAVMAG 

Lualualei  Co:  Honolulu  HI  96792- 

Landholding  Agency:  Navy 

Property  Number:  77200340011 

Status:  Unutilized 

Reasons:  Secured  Area:  Extensive 

deterioration 
Bldg.  419 
NAVMAG 

Lualualei  Co:  Honolulu  HI  96792- 
Landholding  .Agency:  Navy 
Property  Number:  77200340012 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 

Iowa 

Bldgs.  00152,00895 
Iowa  Army  Ammo  Plant 
Middletown  Co:  Des  Moines  lA  52638- 
Landholding  Agency:  Army 
Property  Number;  21200340017 
Status:  Unutilized 

Reasons;  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Kentucky 

Bldgs.  02968.  04555 

Fort  Knox 

Ft.  Knox  Co:  KY  40121- 

Landholding  Agency;  Army 

Property  Number:  21200340018 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Massachusetts 

Bldgs.  T4321,T4344 

Devens  RFTA 

Devens  Co:  MA  01432-4429 

Landholding  Agency:  Army 

Property  Number:  21200340019 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldgs.  T4354,T4394. 

Devens  RFTA 

Devens  Co:  MA  01432^429 

Landholding  Agency:  Army 

Property  Number:  21200340020 

Status;  Unutilized 

Reason.  Extensive  deterioration 

Bldg.  T4364 

Devens  RFTA 

Devens  Co:  MA  01432-4429 

Landholding  Agency:  Army 

Property  Number:  21200340021 

Status;  Unutilized 

Reason:  Extensive  deterioration 

New  lersey 

Bldg.  P4329 

Fort  Dix 

Ft.  Dix  Co:  Burlington  NJ  08640-5506 

Landholding  Agency:  Army 

Property  Number:  21200340022 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  P4334 

Fort  Dix 

Ft.  Dix  Co:  Burlington  NI  08640-5506 

Landholding  Agency;  Army 

Property  Number:  21200340023 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  T9428,  T9422 

Fort  Dix 

Ft.  Dix  Co;  Burlington  NJ  08640-5506 
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Landholding  Agency:  Army  - 

Property  Number:  21200340024 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T9461 

Fort  Dix 

Ft.  Dix  Co:  Burlington  NJ  08640-5506 

Landholding  Agency:  Army 

Property  Number:  21200340025 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdgs.  T9489,  T9468 

Fort  Dix 

Ft.  Dix  Co:  Burlington  NJ  08640-5506 

Landholding  Agency:  Army 

Property  Number:  21200340026 

Status:  Unutilized 

Reason:  Extensive  deterioration 

New  York 

Bldg.  00138 

Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number:  21200340027 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T-215 

Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number:  21200340028 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  00526 

Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number:  21200340029 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Gardiners  Point 

Long  Island  Co:  Suffolk  NY 

Landholding  Agency:  GSA 

Property  Number:  54200340003 

Status:  Excess 

Reasons:  no  access/unexploded  ordnance; 

Extensive  deterioration 
GSA  Number:  l-N-NY-897 

North  Carolina 

BIdgs.  C3731,C3831 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310- 

Landholding  Agency:  Army 

Property  Number:  21200340030 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdgs.  C5430,  C5528 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310- 

Landholding  Agency:  Army 

Property  Number:  21200340031 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdgs.  C5626,  C5630 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310- 

Landholding  Agency:  Army 

Property  Number:  21200340032 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdgs.  C5725,  C5823,  C5826 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310- 


Landholding  Agency:  Armv 

Property  Number:  21200340033 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdgs.  C6032,  C6231,  C6329 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310- 

Landholding  Agency:  Army 

Property  Number:  21200340034 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdgs.  C6427.  C6432.  C6433 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310- 

Landholding  Agency:  Army 

Property  Number:  21200340035 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdgs.  C6525,  C6530 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310- 

Landholding  Agency:  Army 

Property  Number:  21200340036 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdgs.  C6628,  C6726.  C6931 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310- 

Landholding  Agency:  Armv 

Property  Number:  21200340037 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdgs.  C7037,C7137 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310- 

Landholding  Agency:  Army 

Property  Number:  21200340038 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdgs.  C7236.  C7334,  C7339 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310- 

Landholding  Agency:  Armv 

Property  Number:  21200340039 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdgs.  C7433,  C7437 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310- 

Landholding  Agency:  Armv 

Property  Number:  21200340040 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdgs.  C7535,C7540 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310- 

Landholding  Agency:  Army 

Property  Number:  21200340041 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdgs.  C7634.  C7732 

Fort  Bragg 

Ft,  Bragg  Co:  Cumberland  NC  28310- 

Landholding  Agency:  Armv 

Property  Number:  21200340042 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  25453 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310- 

Landholding  Agency:  Army 

Property  Number:  21200340043 

Status:  Excess 

Reason:  Extensive  deterioration 


Bldg.  37225 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310- 

Landholding  Agency:  Armv 

Property  Number:  21200340044 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  37450 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310- 

Landholding  Agency:  Armv 

Property  Number:  21200340045 

Status:  Excess 

Reason:  Extensive  deterioration 

Ohio 

Bldg.  T091 

Defense  Supply  Center 

Columbus  Co:  Franklin  OH  43216-5000 

Landholding  Agency:  Armv 

Property  Number:  21200340046 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Pennsylvania 

Bldg.  00011 

Defense  Distribution  Depot 

New  Cumberland  Co:  York  PA  17070-5002 

Landholding  Agency:  Army 

Property  Number:  21 20034U047 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  00060 

Defense  Distribution  Depot 

New  Cumberland  Co:  York  PA  17070-5002 

Landholding  Agency:  Armv 

Property  Number:  21200340048 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  00086 

Defense  Distribution  Depot 

New  Cumberland  Co:  York  P.^  17070-5002 

Landholding  Agency:  Armv 

Property  Number:  21200340049 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdgs.  00402.  00442 

Defense  Distribution  Depot 

New  Cumberland  Co:  York  PA  17070-5002 

Landholding  Agency:  Army 

Property  Number:  21200340050 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  02006 

Defense  Distribution  Depot 

New  Cumberland  Co:  York  PA  17070-5002 

Landholding  Agency:  Army 

Property  Number:  21200340051 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Puerto  Rico 

BIdgs.  01108.  01]]9.  01128 
Fort  Buchanan 

Ft.  Buchanan  Co;  Guaynabo  PR  00934- 
Landholding  Agency:  Armv 
Property  Number:  21200340052 
Status:  Excess 

Reasons:  Secured  Area:  Extensive 
deterioration 

BIdgs.  01222.  01251.  01258 

Fort  Buchanan 

Ft.  Buchanan  Co:  Guaynabo  PR  00934- 

Landholding  Agency:  Army 

Property  Number:  21200.'^40053 

Status:  Excess 
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Reasons:  Se<  ured  Area:  Extensive 

deterioration 
BIdgs.  01260.01262,  01264 
Fort  fJurhanan 

Ft.  Buchanan  Co:  Guavnabo  PR  001  U- 
Landholding  .\gen(  V'  Armv 
Property  N'umber:  2  1200J40()=)4 
Status:  E\(  ess 
Reasons:  Sec  ured  .-Xrea.  Extensive 

deterioration 
Bldgs.  01266.  01 268,  0  12~0 
Fort  Buchanan 

Ft.  Buchanan  Lu:  Guavnaiw  PR  00934- 
Landholding  .\gency:  Army 
Property  Number:  21200:!400,').t 
Status,  Excess 
Reasons:  Sec  ured  .Area.  Extensive 

deterioration 

Tennessee 

BIdg.  A-i.S 

Holston  Army  .\mmo  Plant 
Kingsport  Co:  Sullivan  TN  37660- 
Landholding  .Ageni  v:  .Arm\' 
Property  .\umber  21  20(),U00=S6 
Status:  I  nutilized 

Reason.  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg,  SC-3 
CIRISE 

Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  .Agent  v:  Energy 
Propertv  Number   4120()«0O(ll 
Status,  L'nutihzed 
Reasons:  Secured  Area:  Extensive 
deterioration 

Texas 

Bldg,  1159 

Fort  Bliss 

El  Paso  Co:  T.\  79916- 

Landholding  .Vgenc  y:  .\rmv 

Property  Number:  21200340057 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg,  6078 

Fort  Bliss 

El  Paso  Co    r.\  74916- 

Landholding  .Agency:  Arm\' 

Property  Number:  21200340058 

Status:  I'nutilized 

Reason:  Extensive  deterioration 

Bldg   7289 

Fort  Bliss 

E!  Paso,  Co:  TX  79916- 

Landholding  .Agency:  Armv 

Property  Number:  21200340059 

Status:  Unutilized 

Reason:  Extensive  ^terioration 

Bldgs,  11309.  11311 

Fort  Bliss 

El  Paso,  Co:  TX  79916- 

Landholding  .Agency:  Armv 

Property  Number:  21200340060 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  D5026,  D5027.  U5029. 

Grand  Prairie  Reserve  Complex 

Grand  Prairie  Co:  Tarrant  TX  75051- 

Landholding  Agency:  .Army 

Property  Number:  21200340061 

Status:  L'nutilized 

Reason:  Extensive  deterioration 

Bldgs.  YAREA 

Longhorn  Army  .Ammo  Plant 


Kamac:k  Co:  Harrison  TX  75661- 
Lcjcation:  0003Y,  0004Y.  004Y2,  0013Y. 

0016Y,  16Y1.  16Y2.0018Y. 018Y1.0029Y. 

0032N , 00, i4^, 0038Y. 0040Y,  0045Y 
l.andholding  .Ageni  \    .Armv 
Property  Number   21200340062 
Status   Exi  ess 
Reason:  Sec  ured  .Area 
Blcigs.  P-3X.  3X-4  ot  3 
Longhorn  .Army  Ammo  Plant 
Karnac  k  Ca).  Harrison  TX  75661- 
Location:  tiOPlO,  OOPl  1 ,  0()46A,  0049B. 

0053B.  0054B    00:3,5H,  005BB.  0059B. 

0060B, 0068F. 0026E. 0032E,  0029D 
Landholding  .Agency:  Army 
Property  Number:  21200340063 
Status:  Excess 
Reason:  Sec:ured  .Area 
Bldgs   P-3X.  3X-3of  5 
Longhorn  Army  Ammo  Plant 
Karnack  C:o:  Harrison  TX  75661- 
Location:  OOSUi   00P13.  :)0B10.  00B16. 

SHEDC.  0()B15,  00B13,  00B11.000B9, 

000B7.  SHEDI    SHEDl).  000M4.  OOOPi. 

OOOPl 
Landholding  Agency:  Armv 
Property  Number:  21200340064 
Status:  Excess 
Reason:  Secured  Area 

Bldgs.  P-3X  5  of  5 
Longhorn  Army  Ammo  Plant 
Karnack  Co:  Harrison  I'X  75661- 
Locjation:  0025D.  0023C.  0050G.  0054F. 

0053L).  0054G.  003  U;.  00403.  00406. 

00408.  00409.  0016  I',  002t)T.  0035T, 

0036r03fiTl 
Landholding  Agent  y   .Army 
Property  Number:  21200340065 
Status:  Excess 
Reason:  Secured  .Area 
Bldgs.  Inert  SHlof  3 
Longhorn  .Army  -Ammo  Plant 
Karnat:k  Co:  Harrison  IX  75661- 
Location   00101 .  00102.  0102K.  00103. 

00(11.6,  00402.  0001.5.  SHEDL.  SHEUB, 

00611,  00601,  0022B,  0032B,  0029A.  0031  A 
Landholiiing  .Agent  v:  .Army 
Property  Number,  2120034(H)66 
Status:  Ext:ess 
Reason:  Secured  Area 
Bldgs.  Inert  SH3of  3 
Longhorn  .Army  Ammo  Pl.mt 
Karnac  k  Co:  Harrison  TX  756t>l- 
Locatitm:  016T1.  020T1.  0034T.  034T1. 

0020X.  022X1 
Landholding  .Agent. v:  .Army 
Property  Number:  21200340067 
Status:  Excess 
Reason:  Sec:ured  .Area 

Blilgs.  SH2  ot  .1 
Longhorn  .Army  .Ammo  Plant 
Karnack  Co:  Harrison  TX  75661- 
Location:  068C;i.  068F1.  0022B.  0032B. 
054F1.  0040H,  00402,  00404,  00405, 

0018C;,  ooi5t;.  ooo9c;,  ooioc;,  ooiic 

Landholding  ,Agenc:y:  .Army 
Property  Number:  21200340068 
Status:  Ext:ess 
Reason:  Sec:ured  .Area 

Bldgs,  Inert 

Ltmghorn  .Armv  .Ammo  Plant 
Karnat:k  (^o   Harrison  TX  75661- 
Location:  00703,  0703.A,  0703C,  0707E, 
0018K,  OlSTl.  0201A,  00202,  00204, 


0022G,  0025G,  0031VV.  0049VV,  0501E, 

510B2, 0601B,  018K1 
Landholding  .Agenc:y:  .Army 
Property  Number:  21200340069 
Status:  Excess 
Reason:  Secured  .Area 

Bldgs,  SHOPS 

Longhorn  .Army  .Ammo  Plant 
Karnack  Co:  Harrison  TX  75661- 
Location:  00723.  0722P,  0704D,  00715, 

00744, 0722G 
l.andholding  .Agency:  .Army 
Property  Number:  21200340070 
Status:  Exc:ess 
Reason:  Sec:ured  .Area 

Bldgs,  Magaz 

Longhorn  .Army  .Ammo  Plant 

Karnack  Co:  Harrison  TX  756t)l- 

Loi:ation:  08111,  08117.  81110,  81111.  81112, 

81113, 81114.81117.81118, 81121,81122, 

81124,  81128,  81141,  81143,  81156 
Landholiiing  .Agency:  Army 
Property  Number:  21200340071 
Status:  Excess 
Reason:  Secured  .Area 
Bldgs,  P-3XSHTlof  5 
Longhorn  .Army  .Ammo  Plant 
Karnack  Co:  Harrison  TX  75661- 
Location:  02121thru21211,  21214thru21221, 

21223, 21225, 21227, 2123lDthru21240, 

21242, 21244, 21246, 21248 
Landholding  .Agent:\ :  .Army 
Property  Number:  21200340072 
Status:  Excess 
Reason:  Secured  Area 

Bldgs.  P-3X  SHT2of5 
Longhorn  Army  .Ammo  Plant 
Karnack  Co:  Harrison  TX  75661- 
Location:  21250thru21257,  21259,  0027X, 

0022X, 0035X 
Landnolding  .Agency:  Army 
Property  Number:  21200340073 
Status:  Excess 
Reason:  Secured  .Area 

Virginia 

Bldg.  02611 

Fort  Lee 

Ft,  Lee  C:o:  Prince  George  VA  Z3801- 

Landholding  .Agent;y:  .Army 

Property  Number:  21200340074 

Status:  I'nutilized 

Reason:  Extensive  deterioration 

Washington 

Bldg.  81 

39307  Kelly  Road 

Benton  City  Co:  Benton  WA  99320- 

Landholding  .Agency:  Interior 

Property  Number:  61200340001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Garage/ 81 

39307  Kelly  Road 

Benton  Citv  Co:  Benton  WA  99320- 

Landholding  .Agency:  Interior 

Property  Number:  61200340002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  73 

1171  Beane  Road  ' 

Moxee  Co:  Yakima  WA  98936- 

Landholding  Agency:  Interior 

Property  Number:  61200340003 

Status:  Unutilized 
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Reason:  Extensive  deterioration 

Garage/73 

1171  BeaneRoad 

Moxie  Co:  Yakima  WA  98936- 

Landholding  Agency:  Interior 

Property  NumhKer:  61200340004 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  129 

1917  Marsh  Road 

Yakima  Co:  WA  98901- 

Landholding  Agency:  Interior 

Property  Number:  61200340005 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Unsuitable  Properties 

Land  (by  State) 
Alabama 

TractE715 

Demopolis  Lock  &  Dam 

Greensboro  Co:  Hale  AL  36744- 

Landholding  Agency:  GSA 

Property  Number:  54200340001 

Status:  Excess 

Reason;  no  legal  access 

GSA  Number:  4-D-AL-564D-I 

Alaska 

0.56  acre 
Sitka  Airport 
Sitka  Co:  AK 


Permit  No. 


075567 


Applicant 


Adam  Vinatieri  .. 


Landholding  Agency:  GSA 

Property  Number;  54200340005 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Within  airport  runway 

clear  zone 
GSA  Number:  9-I-AK-791 

[FR  Doc.  03-26034  Filed  10-16-03:  8:45  am] 
BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Issuance  of  Permits 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  issuance  of  permits  for 

endangered  species  and/or  marine 

mammals. 

SUMMARY:  The  following  permits  were 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 


request  for  a  copy  of  such  documents  to; 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203;  fax  703/358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 
telephone:  703/358-2104. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  on  the  dates  below,  as 
authorized  by  the  provisions  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S. C.  1531,  et  seq.].  and 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361,  et 
seq.],  the  Fish  and  Wildlife  Service 
issued  the  requested  permit(s)  subject  to 
certain  conditions  set  forth  therein.  For 
each  permit  for  an  endcuigered  species, 
the  Service  found  that  (Ij  the 
application  was  filed  in  good  faith,  (2) 
the  granted  permit  would  not  operate  to 
the  disadvantage  of  the  endangered 
species,  and  (3)  the  granted  permit 
would  be  consistent  with  the  purposes 
and  policy  set  forth  in  Section  2  of  the 
Endangered  Species  Act  of  1973,  as 
amended. 

Endangered  Species 


Receipt  of  application  Federal  Register  notice 


Permit  issuance  date 


68  FR  50804;  August  22,  2003  |  September  29,  2003 


I 


Marine  Mammals 


Permit  No. 


073605 


Applicant 


Charles  Walker 


Receipt  of  application  Federal  Register  notice 


Permit  issuance  dale 


68  FR  41167;  July  10,  2003  '  September  24.  2003 


Dated:  October  3,  2003. 
Charles  S.  Hamilton, 

Senior  Permit  Biologist,  Branch  of  Permits. 

Division  of  Management  Authority. 

[FR  Doc.  03-26234  Filed  10-16-03;  8:45  am] 

BILLING  CODE  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  applications 
for  permit. 

summary:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/ or  marine 
mammals. 


DATES:  Written  data,  comments  or 
requests  must  be  received  bv  November 
17,2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax: 703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone:  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application{s)  for  a  permit 
to  conduct  certain  activities  with 


endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  [16  U.S.C.  1531,  et  seq.}. 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

PRT-077886  ^ 

Applicant:  Gary  H,  Tennison,  Gig 
Harbor,  WA 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-077300 

Applicant:  Grant  R.  Oliver,  Coolidge, 
AZ 
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The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pvgargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-077297 

Applicant:  Greg  f.  Gallacher.  Wantagh, 

NY 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  onf 
male  bontebok  [Damaliscus  pygurgus 
dorcas)  culled  from  a  captive  herd 
maintamed  under  th»  management 
program  of  the  Republic  of  South  Afric  a, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-077812 

Applicant:  Philip  I.  Gaines.  Davis.  ('.A 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophv  of  Due 
male  bontebok  (Damaliscus  pygargus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-076576 

Applicant:  George  H.  Brannen. 

Inverness,  PL 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-067307 

Applicant:  Shark  Reef  at  Mandalay  Bay. 

Las  Vegas,  W 

The  applicant  requests  amendment  nt 
their  permit  for  interstate  commerce  to 
obtain  three  live,  captive  born  Komodo 
monitors  I  V'«ru/jus  komodot'nsis]  from 
the  Miami  Metro  Zoo.  The  applicant 
now  indicates  that  only  two  specimens 
will  be  available  from  Nliami  with  the 
third  captive  born  animal  to  be  obtained 
based  on  AZA  SSP  recommendation 
from  an  institution  yet  to  be  designated. 
The  purpose  will  remain  enhancement 
of  the  survival  of  the  species  through 
both  conservation  education  and  in-situ 
conservation. 

Endangered  Marine  Mammals  and 
Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  marine  mammals  and/or 


marine  mammals.  The  application(s) 
was/were  submitted  to  satisfy' 
requirements  of  the  Endangered  Species 
Act  of  1973.  as  amended  (16  U.S.C. 
1531,  et  seq.)  and/or  the  Marine 
Mammal  Protection  Act  of  1972,  as 
anwndrdiW}  U.S.C.  1361,  et  seq.).  and 
the  regulations  governing  endangered 
species  (.50  CFR:  part  17)  and/or  marine 
mammals  (50  CFR  part  18).  Written 
data,  comments,  or  requests  for  copies 
of  the  complete  applications  or  requests 
for  a  public  hearing  on  these 
applications  should  be  submitted  to  the 
Director  (address  above).  Anvone 
requesting  a  hearing  should  give 
s[HH;ifit  reasons  whv  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director 

PRT-049136 

Applicant  Charles  1  Ckossman/Xavier 

Universitv.  (ancinnati,  OH 

The  applicant  requests  amendment  of 
their  permit  to  conduct  auditory 
response  research  on  captive  held  and 
or  captive  born  manatees  [Tnchnhus 
manatus  latirosis).  to  include  more  then 
two  specimens  and  broadened  scope 
ini  hiding  response  to  playback  sounds 
of  niotnr  boats,  manatee  vocalizations. 
etc.,  in  i;aptivit\    This  notification 
covers  activities  to  be  conducted  by  the 
applicant  through  |une  18,  2005. 

Cone  uirent  with  the  publication  of 
this  notice  m  the  Federal  Register,  the 

Division  of  Management  .\uthority  is 
forwarding  a  copy  of  the  above 
application  to  the  Marine  Mammal 
Commission  and  the  Committee  of 
Scientifii  .\dvisors  for  their  review. 


PRT-«77783 

Applicant:  lulian  .Mfredo,  V^incouver. 

VVA 

The  applicant  requests  a  peruiit  to 
import  a  polar  bear  [i'rsus  mantimus) 
sport  hunted  from  the  Norwegian  Bay 
polar  bear  population  in  Canada  for 
personal  use. 

PRT-077954 

Applu  ant:  Richard  Guv  P'c'rrara.  South 

Bend.  IN 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [I'rsus  mantimus] 
.sport  hunted  from  the  Southern 
Beaufort  Sea  polar  bear  population  in 
Canada  for  personal  use. 

D,ite(i:n(t.)b.T  ^.  2(IO:i, 
Charles  S.  Hamilton, 

Senior  Permit  Biologist,  lininch  of  Permits. 
Division  of  Mtinagement  Authority 
iFR  Doc:.  0:l-2fi2.1.')  Kiled  lU-lb-03;  8;4.5  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Submission  of  Information  Collection 
to  the  Office  of  Management  and 
Budget  (0MB)  for  Review  Under  the 
Paperwork  Reduction  Act 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice, 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995,  this  notice 
announces  that  the  Information 
Collection  Request  for  the  Payment  for 
Appointed  Counsel  in  Involuntary 
Indian  Child  Custody  Proceedings  in 
State  courts  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  renewal.  This  information 
collection  is  cleared  under  OMB  Control 
Number  1076-0111. 
DATES:  Written  comments  must  be 
submitted  on  or  before  November  17, 
2003. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Desk  Officer  for  the 
Department  of  the  Interior,  Office  of 
Management  and  Budget,  either  by 
facsimile  at  (202)  395-6566  or  you  may 
send  an  e-mail  to: 
()IRA_DOCKET@omb.eop.goy 

Please  send  a  copy  of  your  comments 
to  Larry  Blair,  Office  of  Tribal  Services, 
Bureau  of  Indian  Affairs,  1951 
Constitution  Avenue,  NW.,  MS-320- 
SIB,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Blair  (202)  513-7621. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

.\  State  court  that  appoints  counsel 
for  an  indigent  Indian  parent  or  Indian 
custodian  in  an  involuntary  Indian 
child  custody  proceeding  in  a  State 
court  may  send  written  notice  to  the 
Bureau  of  Indian  Affairs  (Bureau)  when 
appointment  of  counsel  is  not 
authorized  by  State  law.  The  cognizant 
Bureau  Regional  Director  uses  this 
information  to  decide  whether  to  certify 
that  the  client  in  the  notice  is  eligible  to 
have  his  counsel  compensated  by  the 
Bureau  in  accordance  with  the  Indian 
Child  Welfare  Act.  Public  Law  95-608. 

On  June  9,  2003,  the  Department  of 
the  Interior  published  a  notice  in  the 
Federal  Register  (68  PR  34413) 
requesting  public  comments  on  the 
proposed  information  collection.  The 
comment  period  ended  August  8,  2003. 
No  comments  were  received. 

n.  Method  of  Collection 

The  following  information  is  collected 
from  State  courts  in  order  to  certify 
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payment  of  appointed  counsel  in 
involuntary  Indian  child  custody 
proceedings.  The  information  collection 


is  submitted  to  obtain  or  retain  a  benefit: 
i.e.,  payment  for  appointed  counsel.  The 


reasons  for  the  collection  are  listed  in 
the  following  table: 


Information  collected 


Reason  for  collection 


(a)  Name,  address  and  telephone  number  of  attorney  appointed 

(b)  Name  and  address  of  client  for  whom  counsel  Is  appointed  ... 


(c)  Applicant's  relationship  to  child 

(d)  Name  of  Indian  child's  tribe  


(e)  Copy  of  petition  or  complaint  

(f)  Certification  by  the  court  that  State  law  does  not  provide  for  appoint- 
ment of  counsel  in  such  proceedings. 

(g)  Certification  by  the  court  that  the  Indian  client  is  indigent 

(h)  The  amount  of  payments  due  counsel  utilizing  the  same  procedures 

used  to  determine  expenses  in  juvenile  delinquency  proceedings, 
(i)  Approved  vouchers  with  court  certification  that  the  amount  requested 
is  reasonable  considering  the  work  and  the  criteria  used  for  deter- 
mining fees  and  expenses  for  juvenile  delinquency  proceedings. 


(a)  To  identify  attorney  appointed  as  counsel  and  method  of  contact. 

(b)  To  identify  indigent  parly  in  an  Indian  child  custody  proceeding  for 
whom  counsel  is  appointed 

(c)  To  determine  If  the  person  is  eligible  for  payment  of  attorney  fees 
as  specified  in  Public  Law  95-6G8 

(d)  To  determine  if  the  child  is  a  member  of  a  federally  recognized 
tribe  and  is  covered  by  the  Indian  Child  Welfare  Ad  (ICWA) 

(e)  To  determine  If  this  custody  proceeding  is  covered  by  the  ICWA. 

(f)  To  determine  If  other  State  laws  provide  for  such  appointment  of 
counsel  and  to  prevent  duplication  of  effort 

(g)  To  determine  if  the  client  has  resources  to  pay  for  counsel 

(h)  To  determine  If  the  amount  of  payment  due  appointed  counsel  is 
based  on  State  court  standards  in  juvenile  delinquency  proceedings 

(i)  To  detemiine  the  amount  of  payment  considered  reasonable  in  ac- 
cordance with  State  standards  for  a  particular  case 


Proposed  use  of  the  informatipn:  The 
information  collected  will  be  used  by 
the  respective  Bureau  Regional  Director 
to  determine: 

(a)  If  an  individual  Indian  involved  in 
an  Indian  child  custody  proceeding  is 
eligible  for  payment  of  appointed 
counsel's  attorney  fees; 

(b)  If  any  State  statutes  provide  for 
coverage  of  attorney  fees  under  these 
circumstances; 

(c)  The  State  standards  for  payment  of 
attorney  fees  in  juvenile  delinquency 
proceedings;  and, 

(d)  The  name  of  the  attorney,  and  his 
actual  voucher  certified  by  the  court  for 
the  work  completed  on  a  preapproved 
case.  This  information  is  required  for 
payment  of  appointed  counsel  as 
authorized  by  Public  Law  95-608. 

III.  Data 

(1)  Title  of  the  Collection  of 
Information:  The  Department  of  the 
Interior,  Bureau  of  Indian  Affairs, 
Payment  for  Appointed  Counsel  in 
Involuntary  Indian  Child  Custody 
Proceedings  in  State  Courts,  25  CFR 
23.13. 

OMB  Control  Number:  1076-0111. 

Type  of  Review:  Extension  of  a 
currently-approved  collection. 

Affected  Entities:  State  courts  and 
individual  Indians  eligible  for  payment 
of  attorney  fees  pursuant  to  25  CFR 
23.13  in  order  to  obtain  a  benefit. 

Estimated  number  of  respondents:  4. 

Proposed  frequency  of  response:  1. 

(2)  Estimate  of  total  annual  reporting 
and  record  keeping  burden  that  will 
result  from  the  collection  of  this 
information:  12  hours. 

Reporting:  2  hours  per  response  x  4 
respondents  =  8  hours. 

Recordkeeping:  1  hour  per  response  x 
4  respondents  -  4  hours. 


Estimated  Total  Annual  Burden 
Hours:  12  hours. 

Estimated  Annual  Costs:  S540.00  (12 
hours  X  $45.00  per  hour). 

(3)  Description  of  the  need  for  the 
information  and  proposed  use  of  the 
information:  Submission  of  this 
information  is  required  in  order  to 
receive  payment  for  appointed  counsel 
under  25  CFR  23.13.  The  information  is 
collected  to  determine  applicant 
eligibility  for  services. 

IV.  Request  for  Comments 

The  Department  of  the  Interior  invites 
comment  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

(b)  the  accuracy  of  the  agency's 
estimate  of  the  burden  (including  hours 
and  cost)  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

(c)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
collection  techniques  or  other  forms  of 
information  technology. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  disclose  or 
provide  information  to  a  federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  to  develop,  acquire,  install 
and  utilize  technology  and  systems  for 
the  purpose  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 


disclosing  and  providing  information:  to 
train  personnel  and  to  be  able  to 
respond  to  a  collection  of  information, 
to  search  data  sources,  to  complete  and 
review  the  collection  of  information: 
and  to  transmit  or  otherwise  disclose 
the  information. 

The  comments,  names  and  addresses 
of  commenters  will  be  available  for 
public  view  during  regular  business 
hours.  If  you  wish  us  to  withhold  this 
information,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  honor  your  request  to 
the  extent  allowable  by  law. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid 
Office  of  Management  and  Budget 
control  number. 

Ddti'd:  .Septciiibei  :i,  2()U:i. 
Aurene  M.  Martin. 

Arting  Assistant  SMWtcin,^ — Indian  Affairs. 
|FR  Doc.  0:i-2H28H  Filed  10-lb-0;j:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[1610  DP  001 H] 

Notice  of  Availability  of  the  Draft  Upper 
Deschutes  Resource  Management  Plan 
and  Draft  Environmental  Impact 
Statement 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  National  Environmental 
Policy  Act.  a  Draft  Resource 


Federal  Register /Vol.  68.  No.  201/Fridav.  October  17.  200.S  /  NntirM 


.<;Qni  1 


59814 


Federal  Register/ Vol.  68.  No.  201 /Friday.  October  17,  2003 /Notices 


Manngement  Plan/Environmental 
Impact  Statement  (DRMP/EIS)  has  been 
prepared  for  the  Upper  Deschutes 
planning  area  of  the  Prineville  District. 
DATES:  Written  comments  on  the  DR^tP/ 
EIS  will  be  accepted  for  90  days 
following  the  date  the  Environmental 
Protection  Agency  publishes  the  Notice 
of  Availability  in  the  Federal  Register. 
Future  meetings  or  hearings  and  any 
other  public  involvement  activities  will 
be  announced  at  least  15  days  in 
advance  through  public  notices,  media 
new  releases,  and/or  mailings. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Prineville  District  Office. 
ATTN:  Teal  Purrington.  Comments 
submitted  by  electronic  mail  should  be 

sent  to: 
upperdeschutesRMP^or. blm.gov. 

Individual  respondents  mav  request 
confidentialitv. 

If  you  wish  to  withhold  your  name  or 
street  address  from  public  review  or 
from  disclosure  under  the  Freedom  of 
Information  Act.  you  must  state  this 
prominently  at  the  beginning  of  your 
written  comment.  Such  request  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  from  organizations  and 
businesses,  and  from  individuals 
identifving  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  Hp 
available  for  public  inspection  in  th^'ir 

entiretv. 

Copies  of  the  DRMP/EIS  (or  an 
executive  summarv)  have  been  sent  to 
appro.ximately  1.000  affected  federal, 
state  and  local  agencies,  tribal 
governments  and  interested  members  of 
the  public.  Copies  of  the  Upper 
Deschutes  Draft  Resource  Management 
Plan  and  Environmental  Impact 
Statement  are  available  in  the  Prineville 
District  Office  at  the  above  address 
during  normal  working  hours  (8  a.m.  to 
4:30  p.m.)  Copies  may  also  be  obtained 
at  public  libraries  located  in  Bend. 
Redmond,  Prineville.  Sisters,  and 
Madras.  Copies  of  the  Draft  Resource 
Management  Plan  and  Environmental 
Impact  Statement  and  associated  maps 
are  also  available  on-line  at: 
wwTV.  or.blm  .gov/Prinevillc/ 
Deschutes  RMP/ Home. html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mollie  Chaudet,  Project  Manager, 
Prineville  District,  Prineville,  Oregtm 
(541)416-6872. 

SUPPLEMENTARY  INFORMATION:  The  area 
covered  by  the  DRMP/EIS  includes 
approximately  400,000  acres  of  public 
domain  lands  in  portions  of  Deschutes, 
Crook,  Jefferson,  and  Klamath  Counties 
in  central  Oregon.  The  planning 
boundary  extends  roughly  north 
between  the  communities  of  La  Pine. 


Sisters,  and  Madras,  east  to  Ochoco  and 
Prineville  Reservoirs,  and  south  to  the 
Deschutes  National  Forest  boundary. 
The  planning  effort  was  first  initiated  in 
1995  as  the  Urban  Interface  EIS  and  was 
reinitiated  in  October  2001  with  the 
publication  of  the  LIpper  Deschutes 
Resource  Management  Plan  Analysis  of 
the  Management  Situation  (AMS). 

The  Upper  Deschutes  Resource 
Management  Plan  will  supersede  and 
revise  portions  of  the  Brothers-La  Pine 
Resource  Management  Plan  (1989)  and 
the  Two  Rivers  Resource  Management 
Plan  (1986).  Some  management 
direction  would  clarifv  or  improve 
management  direi:tion  within  the 
Middle  Deschutes  and  Lower  Crooked 
River  Wild  and  Scenic  River  Plans.  The 
Upper  Deschutes  Resource  Management 
Plan  will  also  incorporate  strategies  and 
direction  identified  in  the  National  and 
Central  Oregon  Fire  Management  Plan. 

The  following  local,  state,  or  Federal 
Covernments  are  Clooperative  Agencies 
for  the  DRMP/EIS:  Deschutes  County, 
Citv  of  Redmond,  Oregon  Military 
Department,  Oregon  Department  of 
Transportation,  and  the  Federal 
Highway  Department. 

A  no  action  alternative  and  six 
■action"  alternatives  were  developed 
using  a  communitv-based  collaboration 
strategy.  The  Resourt:e  Management 
Plan  provides  future  broad-scale 
management  direction  for  land  use 
alloc  ations  and  allowable  uses  on  public 
lands  within  the  planning  area.  The 
DEIS  examines  seven  alternatives  that 
respond  to  the  significant  issues 
uientitied  during  scoping.  These  issues 
include:  Ecosystem  Health,  Land  Uses, 
Recreation,  Land  Ownership, 
Transportation  and  Utility  Corridors, 
and  Public  Health  and  Safety, 
Alternative  7  has  been  identified  as  the 
Preferred  Alternative. 

Dated:  .August  M.  2003. 
Elaine  M.  Brong. 

State  Dircctiir.  Orv^ni]-\\  n^hingtun  I  'SDI- 
Burvau  of  Land  Manugt'iiwiit 
IKR  [)(i(    ()1-24«(14  Filed  lU-H>-03;  B:45  ami 
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ACTION:  Notice  of  intent. 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-350-1430-PB] 

Notice  of  Intent  To  Prepare  a 
Programmatic  Environmental  Impact 
Statement  (EIS)  To  Evaluate  Wind 
Energy  Development  on  Western 
Public  Lands  Administered  by  the 
Bureau  of  Land  Management 

AGENCY:  Bureau  of  Land  Management. 
Interior. 


SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1701).  as 
amended;  the  National  Environmental 
Policy  Act  of  1969  (NEPA)  (42  U.S.C. 
4321),  as  amended;  and  the  Council  on 
Environmental  Quality  (CEQ) 
regulations  (40  CFR  parts  1500-1508). 
the  Bureau  of  Land  Management  (BLM) 
will  prepare  a  Programmatic 
Environmental  Impact  Statement  (EIS) 
to  evaluate  issues  associated  with  wind 
energy  development  on  western  public 
lands  (excluding  Alaska)  administered 
by  the  BLM. 

DATES:  The  BLM  will  accept  written 
comments  on  the  scope  of  the 
Programmatic  EIS  postmarked  by 
December  19.  2003,  and  electronic  or 
faxed  comments  received  by  December 
19,  2003. 

The  BLM  will  hold  public  scoping 
meetings  to  obtain  comments  for  the 
Programmatic  EIS  at  the  locations  and 
dates  specified  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  notice. 
ADDRESSES:  You  may  submit  comments 
by  the  following  methods: 

Written:  BLM  Wind  Energy 
Programmatic  EIS  Scoping,  Argonne 
National  Laboratory  EAD/900.  9700  S. 
Cass  Avenue.  Argonne,  IL  60439. 
Web  site:  ivindeis.anl.gov 
Fax:  1-866-542-5903 
FOR  FURTHER  INFORMATION,  CONTACT:  For 
general  information,  including 
information  on  how  to  comment,  you 
may  contact  Lee  Otteni,  Bureau  of  Land 
Management.  Farmington  Field  Office. 
1235  La  Plata  Highway.  Suite  A, 
Farmington,  NM  87401,  (505)  599-8911 
or  visit  the  Wind  Energy  Development 
Programmatic  EIS  Web  site  at 
windeis.anl.gov. 

SUPPLEMENTARY  INFORMATION: 

Meetings 

The  BLM  will  hold  public  scoping 
meetings  to  obtain  comments  for  the 
Programmatic  EIS  at  the  following 
locations  on  the  dates  specified  below: 
Sacramento,  California:  Monday, 

November  3,  2003 
Salt  Lake  City.  Utah:  Wednesday, 

November  5,  2003 
Cheyenne,  Wyoming:  Wednesday, 

November  12,  2003 
Las  Vegas.  Nevada:  Tuesday,  November 

18. 2003 
Boise.  Idaho:  Thursday.  November  20, 

2003 

BLM  will  announce  all  public 
meetings  through  the  local  media, 
newsletters,  and  the  project  Web  site 
[windeis.anl.gov]  at  least  15  days  prior 
to  the  meeting. 
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Comments 

The  public  is  encouraged  to  contact 
the  BLM  with  information  and 
comments  on  specific  issues  it  believes 
BLM  should  address  in  the 
Programmatic  EIS.  The  agency  requests 
information  and  comments  on  resources 
in  the  western  United  States  that  wind 
energy  development  may  impact. 
Comments  may  be  in  terms  of  broad 
areas  or  restricted  to  specific  areas  of 
concern. 

After  gathering  public  comments  on 
what  issues  BLM  should  address  in  the 
Programmatic  EIS,  the  BLM  will 
identify  and  provide  rationale  on  those 
issues  we  will  address  in  the  EIS  or 
those  issues  beyond  the  scope  of  the 
EIS.  In  addition  to  the  major  issues, 
BLM  will  address  a  number  of 
management  questions  and  concerns  in 
the  Programmatic  EIS.  The  public  is 
encouraged  to  help  identify  these 
questions  and  concerns  during  the 
public  scoping  period. 

Scoping  comments  will  be  available 
for  public  review  approximately  45  days 
following  closing  of  the  scoping  period. 
Scoping  comments  will  be  posted  on  the 
Internet  [windeis.anl.gov].  You  may  also 
view  the  public  scoping  comments  at 
the  Argonne  National  Laboratory,  1200 
Internationale  Parkway,  Woodridge,  IL 
60517,  Monday  through  Friday,  9  a.m. 
to  11:30  a.m.,  except  holidays.  To 
ensure  easy  access  to  the  comments  at 
Argonne's  offices,  we  ask  that  you 
contact  the  Docvunent  Retrieval  Center 
at  (630)  252-4587  prior  to  yotu:  visit. 
Visitors  to  Argonne  will  be  escorted  at 
all  times  and  will  be  issued  a  temporary 
badge;  specific  arrsmgements  must  be 
made  for  visitors  who  are  not  U.S. 
citizens. 

Individual  respondents  may  request 
confidentiality.  If  you  wish  BLM  to 
withhold  your  name  or  street  address, 
except  for  the  city  or  town,  from  public 
view  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  We  will  honor 
requests  to  the  extent  allowed  by  law. 
All  submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

Background  Information 

In  response  to  recommendations 
contained  in  the  President's  National 
Energy  Policy  that  encourages  the 
development  of  renewable  energy 
resources,  the  BLM  is  undertaking 
efforts  to  evaluate  additional  wind 


energy  development  on  public  lands, 
including  the  establishment  of  a 
national  wind  energy  program  and 
policy.  The  BLM  currently  administers 
numerous  wind  energy  right-of-way 
authorizations  on  lands  in  several 
western  states  and  has  received  a  large 
number  of  new  project  proposals.  The 
BLM  has  issued  interim  wind  energy 
development  policy  {Instruction 
Memorandum  No.  2003-020)  that 
establishes  requirements  for  wind 
energy  site  monitoring  and  testing 
activities  and  full  commercial 
development  activities.  Under  the 
interim  policy  industry  is  required  to 
conduct  appropriate  levels  of 
environmental  review  before  BLM  will 
issue  a  right-of-way  authorization  for 
either  monitoring  and  testing  or  full 
commercial  development. 

The  BLM  has  determined  that  the 
establishment  of  a  national  wind  energy 
program  and  additional  related  policy 
would  be  a  major  federal  action  as 
defined  by  the  NEPA  and,  thus,  the 
BLM  will  prepare  a  Programmatic  EIS. 
This  NOI  provides  public  notice  of 
preparation  of  the  Programmatic  EIS 
and  annoxmces  the  opportunity  for  the 
public  to  provide  comments  relating  to 
the  preparation,  scope,  and  content  of 
the  Programmatic  EIS. 

The  Programmatic  EIS  will  address 
the  possible  amendment  of  individual 
land  use  plans  to  address  future 
development  of  wind  energy  resources 
on  BLM-administered  lands.  BLM  will 
develop  a  reasonably  foreseeable 
development  scenario  to  define  the 
magnitude  of  future  wind  energy 
development  activities  and  to  identify 
which  land  use  plans  might  be 
amended.  Examples  of  possible 
amendments  to  land  use  plans  include 
the: 

(1)  Adoption  of  stipulations  (e.g., 
wildlife  management  guidelines) 
applicable  to  wind  energy  development 
projects,  and 

(2)  Designation  of  lands  for 
competitive  leasing  of  wind  energy 
resources. 

BLM  will  include  in  the  scope  of  this 
analysis  all  BLM-administered  lands  in 
the  western  United  States,  excluding 
Alaska.  The  Programmatic  EIS  will  also 
address  the  no-action  alternative  of  not 
establishing  national  wind  energy 
policies  or  amending  land  use  plans. 
Under  the  no-action  alternative,  BLM 
will  continue  to  allow  wind  energy 
development  in  accordance  with  the 
requirements  of  the  interim  policy, 
Instruction  Memorandum  No.  2003- 
020.  BLM  may  develop  other 
alternatives  as  a  result  of  scoping. 

The  BLM  anticipates  that  tne  Wind 
Energy  Development  Piogrammatic  EIS 


and  Record  of  Decision  will  be 
completed  in  approximately  24  months 
and  will  include  public  and  agency 
scoping;  coordination  and  consultation 
with  Federal,  State,  and  local  agencies 
and  tribal  governments;  publication  of  a 
draft  EIS;  public  review  of  the  draft  EIS; 
and  publication  of  a  final  EIS  and 
Record  of  Decision.  As  currently 
envisioned,  the  Programmatic  EIS  will 
pay  special  attention  to  the  resources 
listed  below  as  we  understand  they  are 
significant  issues  associated  with  wind 
energy  development: 

Wildlife  and  wildlife  habitat  including 
avian  impacts. 

Proximity  to  military  activities, 

Visual  environment,  and 

Proximity  to  wilderness  or  other  special 
management  areas. 

The  Programmatic  EIS  will  also 
address  the  indirect  and  cumulative 
impacts  associated  with  wind  energy 
development  on  a  wide  range  of  other 
resource  issues. 

The  Programmatic  EIS  will  describe 
wind  energy  technologies,  activities 
undertaken  for  site  monitoring  and 
evaluation,  activities  undertaken  for  full 
commercial  development,  and  the 
distribution  of  wind  energy  resources  on 
a  regional  scale.  The  Programmatic  EIS 
will  also  describe  the  impact  associated 
with  current  technologies,  monitoring, 
and  mitigation  measures  and  constraints 
relevant  to  wind  energy  development.  It 
will  include  a  statement  of  the  purpose 
and  need  for  the  proposed  action, 
including  the  effect  of  wind  energy 
development  on  the  nation's  energy 
supply,  economy,  and  energy  security. 

The  BLM  will  work  collaboratively 
with  interested  parties  to  identify  the 
management  decisions  that  are  best 
suited  to  local,  regional,  and  national 
needs  and  concerns.  Early  participation 
is  encouraged  and  will  help  determine 
the  future  management  of  the  public 
lands.  In  addition  to  the  ongoing  public 
participation  process,  we  will  provide 
opportunities  for  formal  participation 
through  comment  on  the  alternatives 
and  upon  publication  of  the  draft  EIS. 

Ray  Brady, 

Group  Manager,  Lands  and  Realtv. 

|FR  Doc.  03-26123  Filed  10-16-03;  8:4,5  am) 

BILUNG  CODE  4310-84-P 


59816 


Federal  Register/ Vol.  68,  No.  201 /Friday.  October  17.  2003/Notices 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Infonmation  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  extension  of  an 
information  collection  (1010-0091). 


SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  we  are  notifv'ing  the  public  that 
we  have  submitted  to  0MB  an 
information  collection  request  (ICR)  to 
renew  approval  of  the  paperwork, 
requirements  in  the  regulations  under 
30  CFR  part  254,  'Oil-Spill  Response 
Requirements  for  Facilities  Located 
Seaward  of  the  Coast  Line."  This  notice 
also  provides  the  public  a  second 
opportunity  to  comment  on  the 
paperwork  burden  of  these  regulatory 
requirements. 

DATES:  Submit  written  comments  by 
November  17.  2003 

ADDRESSES:  You  may  submit  comments 
either  bv  fax  (202)  395-6566  or  email 
[OIRA_'DOCKET@omb.eop.gnv]  directly 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior  (1010-0091).  Mail  or  hand  carry 
a  copv  of  vour  comments  to  the 
Department  of  the  Interior;  Minerals 
Management  Service;  Attention:  Rules 
Processing  Team;  Mail  Stop  4024;  381 
Elden  Street;  Herndon.  Virginia  20170- 
4817.  If  you  wish  to  e-mail  your 
comments  to  MMS.  the  address  is: 
rules. comments'^mms  gov  Reference 
Information  Collection  1010-0091  in 


Citation  30  CFR  254 


vour  subject  line  and  mark  your 
message  for  return  receipt.  Include  your 
name  and  return  address  in  your 
message  text. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arlene  Bajusz,  Rules  Processing  Team, 
(703)  787-1600.  You  may  also  contact 
Arlene  Bajusz  to  obtain  a  copy,  at  no 
cost,  of  the  regulations  that  require  the 
subject  collection  of  information. 
SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  part  254,  Oil-Spill 
Response  Requirements  for  Facilities 
Located  Seaward  of  the  Coast  Line. 

OMB  Control  Number:  1010-0091. 

Abstract:  The  Federal  Water  Pollution 
Control  Act,  as  amended  by  the  Oil 
Pollution  Act  of  1990  (OPA),  requires 
that  a  spill-response  plan  be  submitted 
for  offshore  facilities  prior  to  February 
18.  1993.  The  OPA  specifies  that  after 
that  date,  an  offshore  facility  may  not 
handle,  store,  or  transport  oil  unless  a 
plan  has  been  submitted.  This  authority 
and  responsibility  have  been  delegated 
to  the  Minerals  Management  Service 
(MMS).  Regulations  at  30  CFR  part  254 
establish  requirements  for  spill-response 
plans  for  oil-handling  facilities  seaward 
of  the  c:oast  line,  including  associated 
pipelines. 

MMS  uses  the  information  collected 
under  30  CFR  part  254  to  determine 
compliance  with  OPA  by  owners/ 
operators.  Specifically.  MMS  needs  the 

information  to: 

•  Determine  effectiveness  of  the  spill- 
response  capability  of  owners/operators; 

•  Review  plans  prepared  under  the 
regulations  of  a  State  and  submitted  to 
MMS  to  satisfv  the  requirements  of  this 
rule  to  ensure  that  they  meet  minimum 
requirements  of  OPA; 

•  Verify  that  personnel  involved  in 
oil-spill  response  are  properly  trained 
and  familiar  with  the  requirements  of 


the  spill-response  plans  and  to  witness 
spill-response  exercises; 

•  Assess  the  sufficiency  and 
availability  of  contractor  equipment  and 
materials; 

•  Verify  that  sufficient  quantities  of 
equipment  are  available  and  in  working 
order; 

•  Oversee  spill-response  efforts  and 
maintain  official  records  of  pollution 
events;  and 

•  Assess  the  efforts  of  owners/ 
operators  to  prevent  oil  spills  or  prevent 
substantial  threats  of  such  discharges. 

No  proprietary,  confidential,  or 
sensitive  information  is  collected. 
However,  we  will  protect  any 
information  from  respondents 
considered  proprietary  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  its  implementing  regulations 
(43  CFR  part  2]  and  under  regulations  at 
30  CFR  parts  250,  251,  and  252. 
Responses  are  mandatory  or  required  to 
obtain  or  retain  a  benefit. 

Frequency:  On  occasion  and  annual. 

Estimated  Number  and  Description  of 
Respondents:  Approximately  197 
owners  or  operators  of  facilities  located 
in  both  State  and  Federal  waters 
seaward  of  the  coast  line. 

Estimated  Reporting  and 
Recordkeeping  "Hour"  Burden:  The 
estimated  annual  "hour"  burden  for  this 
information  collection  is  a  total  of 
38,322  hours.  The  following  chart 
details  the  individual  components  and 
estimated  hour  burdens.  In  calculating 
the  burdens,  we  assum.ed  that 
respondents  perform  certain 
requirements  in  the  normal  course  of 
their  activities.  We  consider  these  to  be 
usual  and  customary  and  took  that  into 
account  in  estimating  the  burden. 


254  1(a)    thru    (d),    254  2(a),    254  3    thru    254  5; 
254  7,  254.20  thru  254.29; 

254  44<b)   ■ 

254  1  (e)  

254  2(b)  

254  2(C),  254  30  

254  2(c)  

254  8  

254  42(f)   

254,46(3)   


Reporting  requirement 


Hour 
burden 


Average  No. 

annual 
responses 


Annual 

burden 

hours 


Submit  spill  response  plan  for  OCS  facilities  and 
related  documents 

Request  MMS  lunsdiction  over  facility  landward  of 
coast  line  (no  recent  request  received) 

Submit  certification  of  capability  to  respond  to 
worst  case  discharge  or  substantial  threat  of 
such 

Submit  revised  spill  response  plan  for  OCS  facili- 
ties at  least  every  2  years 

Request  deadline  extension  tor  submission  of  re- 
vised plan 

Appeal  MMS  orders  or  decisions 

Infomn  MMS  of  the  date  of  any  exercise  (tnennial) 

Notify  NRC  of  all  oil  spills  from  owner/operator  fa- 
cility 


120 


05 


15 


36 


25  new  plans 

2  requests  .... 
1  certification 


174  revised 

plans. 
10  


3,000 


Burden  covered  under  30 

CFR  290  (1010-0121). 

1  I  1 58  notifica- 

I      tions. 

Burden  would  be  included 

in  the  NRC  inventory. 


15 


6,264 


40 


158 
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Reporting  requirement 


Hour 
burden 


Average  No. 

annual 

responses 

60  notifica- 
tions &  re- 
ports. 

24  notifica- 
tions. 

10  plans  

9  plans  

18  plans  

36  submis- 
sions. 


Annual 

burden 

hours 


254.46(b)   

254.46(c) 

254.50;  254.51  

254.50;  254.52 

254.50;  254.53 

254.54  

Subtotal — Reporting  

254.40  

254.41  

254.42(a)  thru  (e)  

254.43  

254.1  thru  254.54  

Subtotal — Recordkeeping 

Total  Hour  Burden  

I 


Notify  t^MS  of  oil  spills  of  one  barrel  or  more  from 
owner/operator  facility;  submit  followup  report. 

Notify  Mt^S  &  responsible  party  of  oil  spills  from 
operations  at  another  facility. 

Submit  response  plan  for  facility  in  State  waters 
by  modifying  existing  OCS  plan. 

Submit  response  plan  for  facility  in  State  waters 
following  format  for  OCS  plan. 

Submit  reiivsnse  plan  for  facility  in  State  waters 
developed  under  State  reqmts. 

Submit  description  of  oil-spill  prevention  proce- 
dures. 


2 

42 

100 

89 

5 


120 

48 

420 

900 

1,602 

180 


527. 


Make    records    of   all    OSRO-provided    services, 
equipment,  personnel  available  to  MMS. 


5  I  20 


100 


Conduct  annual  training;  retain  training  records  for 
2  years. 

Conduct  triennial  response  plan  exercise;  retain 
exercise  records  for  3  years. 

Inspect  response  equipment  monthly;  retain  in- 
spection &  maintenance  records  for  2  years. 


General  departure  or  altemative  compliance  re- 
quests not  specifically  covered  elsewhere  in  part 
254. 


50 

1101 

3.5 

50 


180  owners/ 

operators 

31  exercises 

42  inspec- 
tions X  12 
months  = 
504 

6  


9,000 

14,410 

1,764 

300 


841  Record- 
keepers 
(RKs). 


1,368  Re- 
sponses/ 
RKs 


38.322 


Estimated  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  We  have  identified  no  non-hour 
cost  burdens  for  this  collection. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501,  et  seq.]  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Section  3506(c)(2)(A)  of 
the  PRA  (44  U.S.C.  3501,  et  seq.) 
requires  each  agency  "*  *  *  to  provide 
notice  *   *   *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *   *  *" 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality. 


usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

To  comply  with  the  public 
consultation  process,  on  April  24,  2003, 
we  published  a  Federal  Register  notice 
(68  FR  20168)  announcing  that  we 
would  submit  this  ICR  to  OMB  for 
approval.  The  notice  provided  the 
required  60-day  comment  period.  In 
addition,  §  254.9  displays  the  OMB 
control  number,  specifies  that  the  public 
may  comment  at  anytime  on  the 
collection  of  information  required  in  the 
30  CFR  part  254  regulations,  and 
provides  the  address  to  which  they 
should  send  comments.  We  have 
received  no  comments  in  response  to 
those  efforts. 

If  you  wish  to  comment  in  response 
to  this  notice,  you  may  send  your 
comments  to  the  offices  listed  under  the 
ADDRESSES  section  of  this  notice.  OMB 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 


but  may  respond  after  30  days. 
Therefore,  to  ensure  maximum 
consideration,  OMB  should  receive 
public  comments  by  November  17, 
2003. 

Public  Comment  Policy:  MMS 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
their  home  address  be  withheld  from 
the  record,  which  will  be  honored  to  the 
extent  allowable  by  the  law.  If  you  wish 
your  name  and/or  address  to  be 
withheld,  you  must  state  this 
prominently  at  the  begirming  of  your 
comment.  However,  anonymous 
comments  will  not  be  considered.  MMS 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Information  Collection 
Clearance  Officer:  Denise  Johnson,  (202) 
208-3976. 
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Dated:  luly  22.  2003 
E.P.  Danenberger, 

Chief.  Engint-enng  and  Operations  Division 
[FR  Doc.  03-2H,326  Filed  10-16-03,  8:45  ami 

BiLUNG  CODE  4310-MR-P 


INTERNATIONAL  BOUNDARY  AND 
WATER  COMMISSION  UNITED 
STATES  AND  MEXICO 

Notice  of  Availability  of  a  Draft 
Environmental  Impact  Statement  and 
Draft  Finding  of  No  Significant  Impact 
for  Sediment  Removal  Downstream  of 
Retamal  Diversion  Dam,  in  the  Lower 
Rio  Grande  Flood  Control  Project, 
located  in  Hidaigo  County,  TX 

agency:  United  States  Section. 
International  Boundar\'  and  Water 
Commission,  United  States  and  Mexico. 
ACTION:  Notice  of  Availability  of  Draft 
Environmental  Assessment  (EA)  and 
Draft  Finding  of  No  Significant  Impact 
(FONSl). 

summary:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969:  the  Council  on 
Environmental  Quality  Final 
Regulations  (40  CFR  parts  1500  through 
1508);  and  the  U.S.  Section's 
Operational  Procedures  for 
Implementing  Section  102  of  NEPA. 
published  in  the  Federal  Register 
September  2,  1981.  (46  FR  44083);  the 
U.S.  Section  hereby  gives  notice  that  the 
Draft  Environmental  Assessment  and 
Draft  Finding  of  No  Significant  Impact 
for  Sediment  Removal  Downstream  of 
Retamal  Diversion  Dam.  in  the  Lower 
Rio  Grande  Flood  Control  Project, 
located  in  Hidalgo  County,  Texas  are 
available. 

The  project  includes  dredging  the 
sediment  and  beneficiallv  use  or 
dispose  of  all  the  material  on  vacant 
Mexican  Federal  Government  land 
adjacent  to  the  river  at  the  dredging 
location.  The  size  of  the  project  area  is 
approximately  4.94  acres,  which 
includes  2.1  acres  of  wetland.  The  EA 
analyzes  potential  impacts  from 
dredging  approximately  54.000  cubic 
yards  of  sediment  material,  either 
hydraulicallv  or  mechanically,  during 
the  non-irrigation  season  between 
September  and  February  when  water 
levels  in  the  Rio  Grande  are  maintained 
at  lower  levels.  Construction  activities 
include  transporting  dredged  materials 
to  dewatering  cells  on  the  Mexican 
riverbank.  A  hydraulic  piping  system 
may  be  set  up  to  transport  the  slurry 
mix  directly  to  the  final  disposal  area  or 
the  materials  may  be  transported  by 
trucks  provided  by  Mexico,  depending 
on  the  disposal  method.  A  coffer  dam 


may  also  be  constructed  to  de-water 
alternate  ^ides  of  the  river  during 
dredging  activities.  The  EA  provides 
details  of  the  action,  explains  the 
purpose  and  need  for  the  action,  and 
assesses  the  potential  impacts  of  the 
Proposed  Action.  The  EA  also  analyzes 
the  No  Action  Alternative.  On  the  basis 
of  the  Draft  EA.  the  United  States 
Section  has  determined  that  an 
environmental  impact  statement  is  not 
required  to  implement  the  proposed 
action  and  hereby  provide!niotice  of  a 
finding  of  no  significant  impact.  An 
environmental  impact  statement  will 
not  be  prepared  unless  additional 
information  which  may  affoct  this 
decision  is  brought  to  our  attention 
within  thirty  (30)  days  of  the  date  of  this 
Notic:e. 

The  Draft  EA  and  Draft  Finding  of  No 
Significant  Impact  have  been  sent  to  the 
Environmental  Protection  Agency  and 
various  federal,  state,  and  local  agencies 
and  interested  parties.  The  Draft  EA  and 
Draft  FONSI  are  available  under 
"Whafs  New:^"  on  the  USIBWC  Home 
Page  at  i^^^■w . ihwc.state .gov.  the 
reference  desk  at  the  public  libraries  in 
Weslaco  or  Harlingen.  TX:  or  at  the 
USIBWC  Mercedes  Field  Office  at  325 
Golf  Course  Road,  Mercedes,  TX  78570. 
DATES:  Written  comments  on  the  Draft 
EA  and  Draft  FONSI  will  be  accepted 
through  November  17,  2003. 
ADDRESSES:  Written  ccunments  and 
mquiries  on  the  Draft  FONSI  and  Draft 
EA  should  be  directed  to  Mr.  Daniel 
Borunda.  4171  N.  Mesa.  Suite  C-100.  El 
Paso,  Texas  79902.  Phone;  (915)  832- 
4701.  Fax;  (915)  832-1167.  e-mail; 
dunieiborunda&ibivc.state.gov. 

Dated:  October  7.  2003. 
Mario  Lewis, 

(ffiit^nil  (."oun.se/. 
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INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-03-033] 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Interndtional  Trade  (Commission. 

TIME  AND  DATE:  October  24.  2003  at  1 1 

a.m. 

PLACE:  Room  101,  500  E  Street  SW.. 

Washington,  DC  20436,  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1    .Agenda  for  future  meetings;  None. 

2.  Minutes. 


3.  Ratification  List. 

4.  Inv.  Nos.  731-TA-1054-1055 
(Preliminary)  (Light-Walled  Rectangular 
Pipe  and  Tube  from  Mexico  and 
Turkey) — briefing  and  vote.  (The 
Commission  is  currently  scheduled  to 
transmit  its  determination  to  the 
Secretary  of  Commerce  on  October  24, 
2003;  Comftiissioners'  opinions  are 
currently  scheduled  to  be  transmitted  to 
the  Secretary  of  Commerce  on  or  before 
October  31,  2003.) 

5.  Outstanding  action  jackets:  None. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

I.ssued:  October  15.  2003. 

Bv  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
jFR  Doc.  03-26393  Filed  10-15-03:  12:36 
pm! 

B«LUNG  CODE  702O-O2-P 


INTERNATIONAL  TRADE 
COMMISSION 

[USrrC  SE-03-032] 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

International  Trade  Commission. 

TIME  AND  DATE:  October  22,  2003  at  11 

a.m. 

PLACE:  Room  101,  500  E  Street  SW., 

Washington,  DC  20436,  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings:  None. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-1022  (Final) 
(Refined  Brown  Aluminum  Oxide  From 
China) — briefing  and  vote.  (The 
Comm'ssion  is  currently  scheduled  to 
transmit  its  determination  and 
Commissioners'  opinions  to  the 
Secretary  of  Commerce  on  or  before 
Novembers,  2003.) 

5.  Outstanding  action  jackets:  None. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  0(  tober  15,  2003. 
By  order  ot  the  (Commission. 
Marilyn  R.  Abbott. 

Secretary  to  the  Commission. 

(FR  Dor.  03-263^4  Filed  10-1.5-03;  12:36 

pml 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent 
Judgment  Pursuant  to  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  on 
September  30,  2003,  a  proposed  Consent 
Judgment  in  United  States  v.  City  of 
Glen  Cove,  et  al.,  Civil  Action  No.  CV- 
03-4975,  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  New  York. 

The  Proposed  Consent  Judgment  will 
resolve  the  United  States'  claims  under 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9601  et  seq., 
on  behalf  of  the  U.S.  Environmental 
Protection  Agency  ("EPA")  against 
difendants  City  of  Glen  Cove  ("City"), 
and  Wah  Chang  Smelting  and  Refining 
Company  of  America,  Inc.  ("  WCSRCA") 
in  connection  with  the  Li  Tungsten 
Superfund  Site  in  Glen  Cove,  New  York. 
The  proposed  Consent  Judgment  also 
resolves  the  potential  contribution 
liability  of  foiu:  Settling  Federal 
Agencies,  the  Department  of  Defense, 
the  General  Services  Administration, 
the  Department  of  Commerce,  and  the 
Department  of  the  Treasury,  to  the  City 
and  WCSRCA.  Pursuant  to  the  Consent 
Judgment,  based  on  their  respective 
ability  to  pay,  the  City  will  pay  $1.6 
million  (in  addition  to  the  $3.6  million 
in  funds  and  in-kind  services  it  has 
aheady  provided  to  EPA)  and  WCSRCA 
will  pay  $700,000  to  a  Li  Tungsten  Site 
Special  Account  within  the  Superfund. 
The  United  States,  on  behalf  of  the 
Settling  Federal  Agencies,  will  pay  $20 
million  to  the  Special  Accoimt,  and 
thereafter  be  required  to  make 
additional  payments  in  the  amount  of 
51  percent  of  the  amount  by  which  the 
total  response  costs  at  the  Site  exceed 
$39,216,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent 
Judgment.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  City  of 
Glen  Cove,  et  al.,  Civil  Action  No.  CV- 
03-4975,  D.J.  Ref.  90-11-3-06561/2. 

The  proposed  Consent  Judgment  may 
be  examined  at  the  Office  of  the  United 
States  Attorney,  Eastern  District  of  New 
York,  One  Pierrepont  Plaza,  14th  Fl., 
Brooklyn,  New  York  11201,  and  at  the 
United  States  Environmental  Protection 
Agency,  Region  11,  290  Broadway,  New 
York,  New  York  10007-1866.  During  the 


public  comment  period,  the  proposed 
Consent  Judgment  may  also  be 
examined  on  the  following  Department 
of  Justice  Web  site,  http:// 
www.usdoj.gov/enrd/open.html.  A  copy 
of  the  proposed  Consent  Judgment  may 
be  obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611.  U.S. 
Department  of  Justice,  Washington.  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
[tonia.fleetwood@usdoj.gov),  fax  no. 
(202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  If  requesting  a 
copy  of  the  proposed  Consent  Judgment, 
please  so  note  and  enclose  a  check  in 
the  amount  of  $14.25  (25  cent  per  page 
reproduction  cost)  payable  to  the  U.S. 
Treasury. 

Ronald  Gluck, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

|FR  Doc.  03-26248  Filed  10-16-03;  8:45  am] 

BILUNG  CODE  4410-1 5-M 


DEPARTIMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  tlie  Clean  Air  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  September  30,  2003,  a 
Consent  Decree  in  United  States  and 
New  ferseyv.  Coastal  Eagle  Point  Oil 
Co.,  Civil  Action  No.  I:03cv04525  (JHR) 
was  lodged  with  the  United  States 
District  Court  for  the  District  of  New 
Jersey. 

In  a  complaint  that  was  filed 
simultaneously  with  the  Consent 
Decree,  the  United  States  and  New 
Jersey  sought  injunctive  relief  and 
penalties  against  Coastal  Eagle  Point  Oil 
Co.  ("CEOPOC"),  pursuant  to  sections 
1 13(b)  and  304(a)  of  the  Clear  Air  Act 
("CAA"),  42  U.S.C.  7413(b),  7604(a) 
(1983),  amended  by,  42  U.S.C.  7413(b) 
(Supp.  1991),  for  alleged  CAA  and  New 
Jersey  Air  Pollution  Control  Act 
violations  at  CEPOC's  refinery  in 
Westville,  New  Jersey. 

Under  the  settlement,  CEPOC  will 
implement  innovative  pollution  control 
technologies  to  reduce  emissions  of 
nitrogen  oxides,  sulfur  dioxide,  and 
particulate  matter  from  refinery  process 
units.  CEPOC  also  will  adopt  facility- 
wide  enhanced  benzene  waste 
monitoring  and  fugitive  emission 
control  programs.  In  addition,  CEPOC 
will  pay  a  civil  penalty  of  $2.5  million 
for  settlement  of  the  claims  in  the 
United  States'  and  New  Jersey's 
complaint.  Finally,  CEPOC  will  pay  $1 
million  to  the  Northeast  States  for 
Coordinated  Air  Use  Management  to  be 
used  to  eliminate  diesel  emissions  from 


idling  trucks  at  the  Paulsboro  Travel 
Central  on  Interstate  295  in  New  Jersey. 
New  Jersey  joined  in  the  settlement  as 
a  co-plaintiff  and  co-signatory  to  the 
Consent  Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice.  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  and  New  Jersey  v.  Coastal  Eagle 
Point  Refining  Co.,  D.J.  Ref.  No  90-5- 
2-1-08096. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  401  Market  St..  4th  Floor. 
Camden,  NJ  08101,  and  at  U.S.  EPA 
Region  2.  290  Broadway,  New  York, 
New  York,  10007-1866.  During  the 
public  comment  period,  the  Consent 
Decree  may  also  be  examined  on  the 
following  Department  of  Justice  Web 
site,  http://www.usdoi.gov/enrd/ 
open.html.  A  copy  of  the  Consent 
Decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library.  P.O. 
Box  7611.  U.S.  Department  of  Justice. 
Washington,  DC  20044-7611  or  by 
faxing  or  e-mailing  request  to  Tonia 
Fleetwood  [tonia.fleetwood@usdoi.gov), 
fax  number  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy  from  the  Consent 
Decree  Library,  please  enclosed  a  check 
in  the  amount  of  $32.00  (25  Cents  per 
page  reproduction  cost)  payable  to  the 
U.S.  Treasury. 

Robert  D.  Brook, 

Assistant  Section  Chief.  Environmental 
Enforcement  Section.  Environment  and 
\atural  Resources  Division. 
[FR  Doc.  03-26243  Filed  10-16-03;  8:45  am) 
BILUNG  CODE  4410-1 5-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  Clean  Air  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  September  30,  2003,  the 
United  States  lodged  a  proposed 
consent  Decree  between  the  United 
States,  the  Mississippi  Commission  on 
Environmental  Quality,  the  West 
Virginia  Department  of  Environmental 
Protection,  Ergon  Refining,  Inc.  ("ERI"), 
and  Ergon-West  Virginia,  hiC.  ("EWV") 
with  the  United  States  District  Court  for 
the  South  District  of  Mississippi  in  the 
case  of  United  States,  et  al.  v.  Ergon 
Refining,  Inc.  et  al..  Civil  Action  No. 
3:03CV1140WSU. 
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In  a  complaint  that  was  filed 
simultaneously  with  the  fionsent 
Decree,  the  United  States  sought 
injunctive  relief  and  penaltit's  against 
ERI  and  EVVV  pursuant  to  section  ll^b) 
of  the  Clean  Air  .\ct,  42  U.S.C.  7413(b). 
for  alleged  Clean  Air  Act  violations  at 
ERI's  refinerv  located  in  V'icksburg. 
Mississippi,  and  EWV's  refinerv  located 
in  Newell.  West  Virginia 

Under  the  settlement.  ERI  and  EW\' 
will  implement  innovative  pollution 
(  ontrol  technologies  to  greatlv  reduce 
emissions  of  nitrogen  oxides  ("NO:"), 
sulfur  dioxide  ("SO:"),  particulate 
matter  ("PM"1.  carbon  monoxide 
I'CO").  and  benzene  from  refinery 
process  units  and  will  adopt  facility- 
wide  enhanced  monitoring  and  fugiti\f 
emission  control  programs  ERI  and 
E\V\'  have  estimated  that  this  iniun(  tive 
relief  will  cost  the  companies 
approximatelv  S8. 315. 000.  ERI  will  pay 
a  civil  penalty  of  5138,000.  which  the 
State  of  Mississippi  will  share,  and 
spend  more  than  SHO.OOO  on  a 
supplemental  environmental  project  to 
make  modifications  to  and  purchase 
equipment  for  the  V'icksburg  Volunteer 
Fire  Department.  E\V\'  will  pay  a  civil 
penalty  of  Si  11.6000.  which  the  State  of 
West  Virginia  will  share,  and  spend 
more  than  S167.000  on  supplemental 
environmental  projects  by  upgrading 
ctmtrols  cm  existing  drains,  replacing 
four  conventional  burners  with  ultra 
low  NOx  burners,  and  purchasing 
equipment  for  the  Newell  \'olunteer 
Fire  Department.  ERI  also  will  perform 
additional  injuncti\e  relief  by  installing 
a  new  oil  water  separator  tank  tor  the 
wastewater  treatment  svstem  totaling 
approximatelv  ,S1.5  million.  The  States 
of  Mississippi  and  West  Virginia  will 
|()in  in  this  settlement  as  signatories  to 
the  (Ainsent  Decree.  In  additicm.  EPA 
and  EWV  have  entered  into  an 
administrative  Consent  Agreement  and 
Final  (Irder  in  which  EW\'  has  agreed 
to  pav  a  SI 53.000  civil  penalty  to  EPA. 
and  an  Administrative  Compliance 
Order  bv  consent  in  which  EWV  has 
agreed  to  install  c;ertain  wastewater 
treatment  controls.  The  administrative 
orders  arc  incorporated  bv  reference  and 
fullv  enforceable  under  the  Consent 
Decree. 

The  Department  of  [ustice  will  ^ec^'ive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
rt^ating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Envircmment  and  Natural  Resources 
Division.  P.O.  Box  7611,  US 
Department  of  [ustice,  Washington.  DC 
20044-7611.  and  should  refer  to  i'mted 
States,  et  al..  v.  Ergon  Refining.  Inc.  et 
ai.  D.J.  Ref.  90-5-2-1-06064/3. 


The  Consent  Decree  may  be  examined 
at  U.S.  EPA  Region  4.  Sam  Nunn 
Atlanta  Federal  Onter.  61  Forsyth 
Street,  SW..  Atlanta.  CJeorgia  30303- 
3104.  and  US,  EF'A  Regicm  3.  1650  Arch 
Street.  Philadelphia.  Pennsylvania. 
19103-2029.  During  the  public 
((miment  period,  the  (Consent  decree 
mav  be  viewed  on  the  following 
Department  of  Iustit:e  Web  site,  http:// 
www.usdoj  gov/enrd/optm  html,  a  copy 
of  the  Consent  Decree  may  also  be 
obtained  In  mail  from  the  (Consent 
Decree  I.ibrarv.  P.O.  Box  7611.  U.S. 
Department  of  lustice,  Washington.  DC" 
20044-7611.  or  bv  faxing  or  emailing  a 
request  to  Tonia  Fleetwood 
[tonici  fleetwond&usdoi.gov),  fax  no. 
(202)  514-0097.  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copv  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
S35.50  (25  cents  per  page  reproduction 
cost)  pavable  to  the  U.S.  Treasury. 

Robert  D.  Brook. 

.l>-rs((;nf  C'/ue/.  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

|FR  Doc.  03-26247  Filed  10-tB-O3:  8:45  am] 

BILLING  CODE  441(>-15^M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  Proposed  Consent 
Decree 

in  at  (  ordance  with  Department 
Policy.  2H  CFR  50.7.  notice  is  hereby 
givtsn  that  a  proposed  Consent  Decree  in 
Ignited  States  v.  G  8-  H  Farms.  Inc.  and 
Robert  E  Dasher  (S  D.  Ga).  CV  60.3-115. 
was  lodged  with  the  United  States 
District  Court  for  the  Southern  District 
of  Georgia.  Statehoro  Di\ision.  on 
September  25.  200.i 

This  proposed  (Consent  Decree 
concerns  a  compliant  filed  bv  the 
I  Inited  States  against  G  &  R  Farms.  Inc. 
and  Robert  E   Dasher,  pursuant  to 
section  309(b)  and  (d)  of  the  Clean 
Water  Act,  33  U.S.C.  1319(b)  and  (d).  to 
obtain  injunctive  relief  from  and  impose 
civil  [)en<ilties  ag.unst  the  Defendants 
for  violating  the  (^ean  Water  Act  by 
discharging  pollutants  without  a  permit 
into  waters  of  the  United  States.  The 
proposed  f^onsent  Decree  resolves  these 
allegations  bv  requiring  the  defendants 
to  restore  the  impacted  areas  and  to  pay 
a  civil  penalt\'.  The  (Consent  Decree  also 
provides  for  the  defendants  to  perform 
a  supplemental  t'nvironmental  project. 

The  Department  of  justice  will  accept 
written  comments  relating  to  this 
pr.iposed  (lonsent  Decrei*  for  thirtv  (30) 
days  from  the  date  of  publication  oi  this 
Notice  Please  address  comments  to 
Pamel.i  ,S  Tonglao.  Trial  Attorney. 


United  States  Department  of  Justice, 
Environmental  and  Natural  Resources 
Division,  P.O.  Box  23986,  Washington. 
DC  20026-3986  and  refer  to  United 
States  v.  G  &-R  Farms  and  Robert  E. 
Dasher  {S.D.  Ga)  CV603-115.  DI  #90-5- 
1-1-05552. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerk's  Office,  United 
States  District  Court  for  the  Southern 
District  of  Georgia.  Statesboro  Division, 
52  N.  Main  Street.  Statesboro.  GA 
30458.  In  addition,  the  proposed 
Consent  Decree  may  be  viewed  at 
http  ://\v^\■^^■. usdoj.gov/enrd/open. html. 

Stephen  Samuels. 

Assistant  Cliief.  Environmental  Defense 
Section.  Environment  ^  S'atural  Resources 
Di\  ision. 
|FK  Doc.  0.3-2624.1  Filed  10-16-(J3;  8:4.5  ain] 

BILLING  CODE  4410-1 5-« 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  a  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Under  28  CFR  50.7  and  42  U.S.C. 
9622(i).  notice  is  hereby  given  that  on 
October  2.  2003.  a  proposed  Consent 
Decree  in  I  'nited  States  v.  Sidney 
Hasselquist.  et  ai.  Civil  Action  No. 
8:03CV404  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Nebraska. 

In  this  action  the  United  States  sought 
response  costs  relating  to  response 
actions  bv  the  Environmental  Protection 
Agency  ("EPA")  at  the  10th  Street 
Superfund  Site  in  Columbus,  Nebraska 
at  which  concentrations  of 
trichloroethylene  and 
tetrachloroethylene  were  discovered  in 
the  soil,  soil  gas  and  groundwater.  The 
Ojnsent  Decree  settles  the  United 
States'  claims  in  exchange  for  EPA 
access  to  the  Site  and  injunctive  relief. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  Consent  Decree. 
(Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-761 1 .  and  should  refer  to  U.S.  v. 
Sidney  Hasselquist  Consent  Decree.  D.J. 
Ref.  90-11-2-07430. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  District  of  Nebraska,  1620 
Dodge  Street,  Suite  1400.  Omaha,  NE 
68102-1506,  (402)  661-3700,  and  at 
U.S.  EPA  Region  VII,  U.S.  EPA.  Region 
VII.  901  N.  5th  Street.  Kansas  Citv,  KS 
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66101,  (913)  551-7471.  During  the 
public  comment  period,  the  Consent 
Decree  may  also  be  examined  on  the 
following  Department  of  Justice  Web 
site,  http://www.usdoj.gov/enrd/ 
open. html.  A  copy  of  the  Consent 
Decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  P.O. 
Box  7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611  or  by 
faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  [tonia.fleetwood@usdoj.gov), 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy  form  the  Consent 
Decree  Library,  please  enclose  a  check 
in  the  amount  of  $10.50  (25  cents  per 
page  reproduction  cost)  payable  to  the 
U.S.  Treasury. 

Robert  Maher, 

Assistant  Chief,  Envimnmenlal  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  03-26246  Filed  10-16-03;  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Ciean  Air  Act 

In  accordance  with  28  CFR  50.7, 
notice  is  hereby  given  that  on  October 
7,  2003,  a  proposed  Consent  Decree  in 
United  States,  et  al.  v.  National 
Cooperative  Refinery  Association,  Civil 
Action  No.  03-1348-JTM  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Kansas. 

This  Consent  Decree  resolved  claims 
by  the  United  States  on  behalf  of  the 
Environmental  Protection  Agency  and 
the  State  of  Kansas  on  behalf  of  the 
Kansas  Department  of  Health  and  the 
Environment  for  injunctive  relief  and 
civil  penalties  pursuant  to  the  Clean  Air 
Act,  against  the  National  Cooperative 
Refinery  Association  (NCRA)  arising  out 
of  their  operation  of  the  McPherson, 
Kansas  petroleum  refinery.  The  Consent 
Decree  requires  NCRA  to  pay  a  civil 
penalty  of  $350,000,  to  implement 
technologies  and  programs  valued  at 
more  than  $339  million  to  reduce 
sulphur  dioxide,  nitrogen  oxides  and 
particulate  matter  emissions  and 
perform  a  supplemental  environmental 
project  valued  at  $1.5  million  to  remove 
chloride  pollutants  from  groundwater  at 
the  faculty. 

For  a  period  of  thirty  (30)  days  from 
the  date  of  this  publication,  the 
Department  of  Justice  will  receive 
comments  relating  to  the  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  an  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 


Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States,  et  al.  v.  National  Cooperative 
Refinery  Association,  Civil  Action  No. 
03-1348-JTM  (D.Kan.),  D.J.  Ref.  90-5- 
1-1-06025/2. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  District  of  Kansas,  1200  Epic 
Center,  301  N.  Main  St.,  Wichita,  Kansas 
67202  and  at  the  Region  7  offices  of  the 
US  EPA  at  901  North  Fifth  Street, 
Kansas  City,  KS  66101.  During  the 
public  comment  period,  the  Consent 
Decree,  may  also  be  examined  on  the 
Department  of  Justice  Web  site,  http:// 
www.usdoj.gov/enrd/open.html.  A  copy 
of  the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
[tonia.fleetwood@usdoj.gov),  fax  no. 
(202)  514-0097,  phone  number  (202) 
514-1547.  In  requesting  a  copy  from  the 
Consent  Decree  Library,  please  enclose 
a  check  in  the  amount  of  $24.50  (25 
cents  per  page  reproduction  cost) 
payable  to  the  U.S.  Treasury. 

Robert  E.  Maher, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Xatural  Resources 

Division. 

[FR  Doc.  03-26241  Filed  10-16-03;  8:45  am] 

BILLING  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  tiie  Compreliensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Under  42  U.S.C.  9622(d)(2).  42  U.S.C. 
6973(d),  and  28  C.F.R.  50.7.  notice  is 
hereby  given  that  on  October  1.  2003,  a 
proposed  Consent  Decree  in  United 
States  and  the  State  of  Wisconsin  v.  P.H. 
Glatfelter  Company  and  WTM I 
Company,  Civil  Action  No.  03-C-949 
(E.D.  Wis.)  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Wisconsin. 

The  Consent  Decree  concerns 
polychlorinated  biphenyl  ("PCB") 
contamination  in  the  portion  of  the 
Lower  Fox  River  and  Green  Bay  Site 
designated  as  Operable  Unit  1 .  Under 
the  proposed  settlement  set  forth  in  the 
Consent  Decree,  P.H.  Glatfelter 
Company  eind  WTM  I  Company  (the 
"Defendants")  would  implement  the 
cleanup  remedy  for  Operable  Unit  1  that 
was  selected  in  a  December  2002  Record 
of  Decision  issued  jointly  by  the  U.S. 
Environmental  Protection  Agency 
("EPA")  and  the  Wisconsin  Department 


of  Natural  Resources  ("WDNR").  The 
Defendsmts  would  pay  for  that  remedial 
action  work  using  a  specially-dedicated 
fund  to  be  established  by  the 
companies.  That  fund  would  ultimately 
hold  more  than  $60  million,  including 
$50  million  from  the  Defendants,  an 
additional  $10  million  available  under  a 
prior  interim  settlement  with  Appleton 
Paper  Inc.  and  NCR  Corporation,  and  all 
interest  earned  on  the  money  placed  in 
the  fund.  If  that  dedicated  fund  is  not 
sufficient  to  finance  the  completion  of 
the  work,  the  Consent  Decree  reserx'es 
the  Plaintiffs'  rights  to  require  the 
Defendants  to  perform  or  pay  for  the 
continuation  and  completion  of  the 
work.  The  settlement  would  not  resolve 
the  Defendants'  potential  liability  for 
response  activities  or  response  costs 
relating  to  areas  of  the  Site  other  than 
Operable  Unit  1.  The  Consent  Decree 
also  would  require  the  Defendants  to 
pay  $3,000,000  for  natural  resource 
damages  and  $1,050,000  as  partial 
reimbursement  of  past  costs  incurred  by 
EPA,  WDNR,  and  the  U.S.  Department " 
of  the  Interior.  Even  so.  the  Consent 
Decree  would  not  resolve  the 
Defendant's  potential  liabihty  for 
pavment  of  additional  natural  resources 
damages  or  for  additional  unreimbursed 
past  costs  incurred  by  the  United  States 
or  the  State  of  Wisconsin. 

The  United  States  intends  to  hold  a 
public  meeting  regarding  the  Consent 
Decree  in  the  affected  area,  in 
accordance  with  Section  7003(d)  of  the 
Resource  Conservation  and  Recovery 
Act.  42  U.S.C.  6973(d).  The  meeting  will 
be  held  at  the  Neenah  Public  Library. 
240  E.  Wisconsin  Street  in  Neenah.  from 
7:00  p.m.  to  9  p.m.  on  Wednesday. 
October  29.  2003.  Representatives  of  the 
Department  of  Justice.  EPA.  and  WDNR 
will  attend  the  public  meeting  to 
provide  information  and  to  answer 
questions  concerning  the  Consent 
Decree.  Formal  comments  relating  to  the 
Consent  Decree  will  not  be  accepted  in 
oral  form  at  the  public  meeting.  Any 
such  comments  should  be  submitted  in 
writing  as  described  below. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  Consent 
Decree  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611.  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  and  the  State  of  Wisconsin  v.  P. 
H.  Glatfleter  Company  and  WTM  I 
Company,  Civil  Action  No.  03-C-949 
(E.D.  Wis.)  and  D.J.  Ref  90-11-2-1045/ 
2. 
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The  Consent  Decree  may  be  examined 
at:  (1)  The  offices  of  the  United  States 
Attorney.  517  E.  Wisconsin  Avenue, 
Room  530.  Milwaukee,  Wisconsin;  and 
(2)  the  offices  of  EPA  Region  5,  71  West 
lackson  Boulevard,  14th  Floor,  Chicago, 
Illinois.  During  the  public  conunent 
period,  the  Consent  Decree  may  also  be 
examined  on  the  following  Department 
of  Justice  Web  site,  http:// 
www. usdo j  gov/ enrd/ open. htm.  A  copy 
of  the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
(tonia.fleetwood@usdoj.gov].  fax  no. 
(202)  514-0097.  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$77.00  (308  pages  at  25  cents  per  page 
reproduction  cost)  payable  to  the  U.S. 
Treasury.  For  a  copy  of  the  Consent 
Decree  alone,  without  appendices, 
please  enclose  a  check  a  check  in  the 
amount  of  $27.50  (110  pages  at  25  cents 
per  page  reproduction  cost)  payable  to 
the  U..S.  Treasury. 

William  D.  Brighton. 

Assistant  Chief.  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division 

(FR  Doc.  0,3-261^44  Filed  10-16-03;  8:45  ami 

BILLING  CODE  4410-15-*i 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  acc(jrdance  with  Departmental 
policy.  28  CrR  50.7,  notic:e  is  hereb\' 
given  that  a  proposed  consent  decree  in 
I'nited  States  v.  State  of  Washington 
Through  The  Washington  Department  of 
Saturai  Resources,  C'ivil  Action  No. 
C03-5543RBL  was  lodged  on  October  6. 
2003.  with  the  Linited  States  District 
Court  for  the  Western  District  of 
'Washington.  The  consent  decree 
requires  the  defendant  to  perform 
injunctive  relief,  requiring  two  groups  f)f 
performing  partif:,  to  perform  the 
cleanup  of  the  Thea  Fcjss  and  Wheeler 
Osgood  Waterw  ay  Problem  .-\reas  of  the 
Commencement  Bay/Nearshore 
Tideflats  Superfund  Siie  and  the 
funding  parties  to  pay  a  total  of 
Si  3.000.000  to  fund  cleanup  ac  tivities  at 
the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication. 
comments  relating  to  the  proposed 


consent  decrees.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environmental  and  Natural 
Resources  Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611.  and  should  refer  to  United 
States  V.  State  of  Washington  Through 
The  Washington  Department  of  Natural 
Resources.  DOJ  Ref.  #90-11-2-1049/1. 

The  proposed  consent  decrees  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  601  Union  Street.  Suite 
5100,  Seattle,  WA  98101  and  at  U.S. 
EPA  Region  10.  1200  Sixth  Avenue, 
Seattle,  WA  98101.  During  the  comment 
period,  the  consent  decrees  may  be 
examined  on  the  following  Department 
of  Justice  Web  site,  http:// 
i\-ww. usdof.gov/enrd/open.html.  Copies 
of  the  consent  decrees  also  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington.  DC 
20044-761 1  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
{tonia.fleetwood@usdoj.i.,ov).  fax  no. 
(202)  514-0097.  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $11.25.  (25  cents  per  page 
reproduction  cost)  payable  to  the  U.S. 
Treasury 

Robert  Maher, 

Assistant  Section  Chief  Environmental 

Enforcement  Section. 

fFR  [)oi    ():t-_'H242  Filed  10-10-03;  8:45  am] 

BILLING  CODE  4410-1S-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration.  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  ,Secretarv  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  Thev 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanic:s  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
t;FR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis- Bacon  Act  of  March  3,  1931. 


as  cunended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1 , 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  ever  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
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Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Rhode  Island 

RI030001  (Jun.  13,  2003) 

Volume  II 

None 

Volume  III 

None 

Volume  IV 

None 

Volume  V 
None 


Volume  VI 

Wyoming 

'WY030005  (Jun. 
WY030006  (Jun. 
WY030007  (Jun. 
WY030008  (Jun. 
WY030009  (Jun. 

Volume  VII 
None 


13,  2003} 
13.  2003) 
13.  2003) 
13,  2003) 
13.  2003) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Govenjment  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Seryice  [http:// 

davisbacon.fedworId.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 


desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  disi-ibuted  to  subscribers. 

Signed  at  Washington,  DC  this  9th  day  of 
October  2003. 
Terry  Sullivan, 

Acting  Chief,  Branch  of  Construction  Wage 

Determinations. 

(FR  Doc.  03-26045  Filed  10-16-03:  8:45  am! 

BILUNG  CODE  4510-27-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
President's  Committee  on  the  Arts  and 
the  Humanities:  Meeting  #54 

Pursuant  to  section  10  (a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92—463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
President's  Committee  on  the  Arts  and 
the  Humanities  will  be  held  on 
Thursday,  November  6,  2003  from  9 
a.m.  to  approximately  12  p.m.  The 
meeting  will  be  held  in  the  Potomac 
Room  at  the  St.  Regis  Hotel,  923  16th 
Street,  NW..  Washington,  DC. 

The  Committee  meeting  will  begin  at 
9  a.m.  with  a  welcome,  introduction  of 
new  staff  members,  announ'cements, 
and  remarks  by  Adair  Margo,  Committee 
Chairman.  The  meeting  will  include 
updates  on  Youth  Orchestra  of  the 
Americas  and  Save  America's  Treasures. 
The  remainder  of  the  meeting  will  focus 
on  PCAH  support  for  After  School 
Youth  Arts  and  Humanities  programs, 
including  a  discussion  on  the  Coming 
Up  Taller  assessment  developed  by  the 
National  Assembly  of  State  Arts 
Agencies.  The  meeting  will  adjourn 
following  Closing  Remarks. 

The  President's  Committee  on  the 
Arts  and  the  Humanities  was  created  by 
Executive  Order  in  1982  to  advise  the 
President,  the  two  Endowments,  and  the 
Institute  of  Museum  and  Library 
Services  on  measures  to  encourage 
private  sector  support  for  the  nation's 


cultural  institutions  and  to  promote 
public  understanding  of  the  arts  and  the 
humanities. 

Any  interested  persons  may  attend  as 
observers,  on  a  space  available  basis,  but 
seating  is  limited.  Therefore,  for  this 
meeting,  individuals  wishing  to  attend 
must  contact  Georgiana  Paul  of  the 
President's  Committee  seven  days  in 
advance  at  (202)  682-5409  or  write  to 
the  Committee  at  1100  Pennsylvania 
Avenue,  NW.,  Suite  526,  Washington, 
DC  20506.  Further  information  with 
reference  to  this  meeting  can  also  be 
obtained  from  Ms.  Paul. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  Ms. 
Hoffman  through  the  Office  of 
AccessAbility,  National  Endowment  for 
the  Arts,  1100  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20506,  202/682- 
5532,  TDY-TDD  202/682-5496,  at  least 
seven  (7)  days  prior  to  the  meeting. 

Dated:  October  14.  2003. 
Kathy  Plowitz-Worden, 

Panel  Coordinator.  Panel  Operations. 

National  Endowment  for  the  Arts 

[FR  Doc.  03-26354  Filed  10-16-03;  8:45  am] 

BILLING  CODE  7537-01 -P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Combined  Arts  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Combined  Arts  Advisor}'  Panel,  Arts 
Education  section  (Learning  in  the  Arts 
for  Children  and  Youth  category.  Music, 
Musical  Theater,  Opera,  &  Theater)  to 
the  National  Council  on  the  Arts  will  be 
held  on  November  3-7,  2003  in  Room 
714  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting,  from  12:30 
p.m.  to  1:30  p.m.  on  November  7th,  will 
be  open  to  the  public  for  policy 
discussion.  The  remaining  portions  of 
this  meeting,  from  9  a.m.  to  6  p.m.  on 
November  3rd,  5th,  and  6th,  from  9:30 
a.m.  to  6  p.m.  on  November  4th,  and 
from  9  a.m.  to  12:30  p.m.  and  1:30  p.m. 
to  3:45  p.m.  on  November  7th,  will  be 
closed. 

The  closed  portions  of  these  meetings 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  imder  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
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applicants.  In  accordance  vyith  the 
determination  of  the  Chairman  of  April 
,30.  2003.  these  sessions  will  he  closed 
to  the  public  pursuant  to  subsection 
(c)(6)  of  section  552h  of  Title  5,  United 
States  Code. 

Any  person  mav  obser\e  meetings,  or 
portions  thereof,  of  advisory  panels  that 
are  open  to  the  public,  and  if  time 
allows,  mav  be  permitted  to  participate 
in  the  panel's  discussions  at  the 
discretion  of  the  panel  chairman. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility.  .National 
Endowment  for  the  Arts.  1 100 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506,  202/682-5532. 
TDY-TDD  202/682-5496.  at  least  seven 
(7)  davs  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathv  Plowitz-VVorden.  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts.  Washington. 
DC  20506,  or  call  202/682-5691 

Udlfii   C)(  tciber  14.  2003. 
Kalhy  Plowitz-Worden, 
Panel  i.oordinator.  Panel  Operations. 
\(itionaI  Endowment  for  the  Arts. 
|FR  Doc.  03-26.153  Filed  10-16-03;  3:45  amj 
BILLING  CODE  7537-01 -P 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Biological 
Sciences;  Notice  of  Meeting 

In  accordance  v\ith  the  P'ederai 
.\dvisorv  Committee  Act  (Pub.  L.  92- 
46.3.  as  amended),  the  National  Science 
Foundation  annoiini  es  the  following 
ineetmg; 

Atome:  Advisory  Committee  for  Biological 
Srienres  (1 110). 

Date  and  Time 
November  13.  2003;  8:30  a.m. -5  p.m. 
November  14.  2003;  8:30  a.m.-3  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd..  Arlington.  VA  22230.  Room 
375. 

Tvpe  of  Meet! no  Open. 

Contact  Person:  Dr.  Mary  E.  Clutter. 
\vsistsnt  Director.  Biological  Sciences.  Room 
t)05.  National  Science  Foundation.  4201 
Wilson  Blvd..  Arlington.  VA  22230.  Tel.  No.: 
I  "on  :!')J-8400. 

V/;ni;ffs  Mhv  be  obtained  from  the  contact 
[irTsi  >ti  !i,^tt'd  above. 

Purfhisr  of  Meeting:  The  Advisory 
(.|)^Il^lltt^■e  for  BIO  provides  advice. 
rt'(  nmmt'n(^atlon^.  and  oversight  concerning 
major  program  emphases,  directions,  and 
i;oals  for  the  research-related  activities  of  the 
divisions  that  make  up  BIO 

.■\^enda:  Plarinino  and  Issues  Discussion: 

•  Reports  on  A(!  Wdrkships. 

•  Reports  on  Workino  Groups. 

•  Committee  of  Visitors  Reports. 


I),itfd   C)(  liib.T  14.  200,1, 
Susanne  Bulton. 

(Atniniittff  .\hiiuiiiinirnt  t  Htit  er. 

iFKDoi    U.l-2h,i(l,)  I-iUmI  l()~lli-0,i:  «;4.t  Hinl 

BILLING  COD€  7555-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-440] 

Firstenergy  Corporation,  Perry  Nuclear 
Power  Plant;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  I'.S  Nuclear  Regulatorv' 
Commission  (NRC!)  is  considering 
issuance  of  a  one-time  sc:hedular 
exemption  from  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR)  part  50. 
Section  50  71((')(4j  for  Facility 
Operating  Lu  ease  No.  NPF-58.  issued 
to  FirstEnergy  Corporation  (the 
licensee),  for  operation  of  the  Perrv 
Nuc  lear  Power  Plant,  located  in  Lake 
Count\ .  Ohio  Therefore,  pursuant  to  10 
CFR  51.21.  the  NRC  is  issuing  this 
env  ironmeiital  assessment  and  finding 
ot  no  sii;nifi(.ant  impact. 

Environmental  A.ssessment 

IdrntitK  (itHin  nt  thr  Fropo^fd  .Action 

The  proposed  action  would  allow  the 
licensi'f  to  extend  the  time  for 
sulimilting  the  periodic  ufidate  to  the 
Final  Safetv  Analvsis  Rt^port  (FSAR)  bv 
120  davs  from  September  10.  20():i.  to 
[anuarv  H,  J()04   S()ec  ificallv.  10  CFR 
part  SO  ~l!cii4i  reiiuires  that  licensees 
pro\ide  tlie  .\K(  \  with  updates  to  the 
FSAR  annualK  or  ti  months  after  each 
refueling  outage  provided  the  interval 
between  successive  updates  does  not 
exceed  24  iiinnths    The  revisions  must 
reflect  c;h.inges  up  to  (>  luonths  [)rior  to 
the  date  ot  tiling;  This  regulation  would 
require  the  suhinittal  of  the  Perrv 
Nude.ir  Pf.uer  Pl.mt  (PNPP)  FSAR 

U[)d,lte  1)\    .Septeilll)er   10.  JOO  j. 

The  po  ip,  ,seil  ,!( tion  IS  in  .k  (  ordance 
witti  the  In  en-re  s  application  tor 
exemption  dated  .August  K,  200,5, 

The  Need  for  thf  Prnposcii  .\i  tiai) 

While  preparing  the  sc  heduled 
submittal,  a  (.ouiputc'r  failure  occurred 
affecting  the  PNPP  electronic  data 
management  svstem  whi(  h  resulted  in 
the  loss  of  over  1  1 ,000  elet  tronic 
documents   Updates  to  the  FSAR  that 
were  being  [)ri'pared  were  among  the 
doc:unients  lost    Due  to  the  need  to 
reconstruct  the  upd.ited  F.SAR 
information  that  was  lost,  additional 
time  is  needed  to  complete  the 
submittal   The  rec|uirement  to  reflect 
c:hanges  up  to  t>  months  pricjr  to  the  date 


of  filing  would  still  apply.  The 
exemption  is  requested  to  allow 
adequate  time  to  complete  the 
submittal. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  the  exemption  is  administrative  and 
would  not  affect  any  plant  equipment, 
operation,  or  procedures.  The  FSAR 
contains  the  analysis,  assumptions,  and 
technical  details  of  the  facility  design 
and  operating  parameters.  Until  the 
FSAR  is  updated,  the  recent  changes  are 
documented  in  the  licensee's  written 
evaluations  of  changes  prepared 
pursuant  to  10  CFR  50.59,  and  in  thfe 
Commission's  Safety  Evaluations  for 
actions  requiring  prior  approval.  A 
delay  in  submitting  the  FSAR  update 
will  not  change  the  plant  design  or  the 
manner  in  which  it  is  operated. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impac;ts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
anv  historic:  :,ites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  signific;ant 
nonradiological  tmvironmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action 

EnvironnwntuI  Impacts  of  the 
.Mternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e..  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  Perry 
Nuclear  Power  Plant,  dated  April  1974. 
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Agencies  and  Persons  Consulted 

On  September  26,  2003,  the  staff 
consulted  with  the  Ohio  State  official, 
Carol  O'Claire  of  the  Ohio  Emergency 
Management  Agency,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  August  8,  2003.  Documents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Document  Room 
(FDR),  located  at  One  White  Flint  North, 
Public  File  Area  01F21, 11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209  or  301-415-4737,  or  by  e-mail 
to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  September. 

For  the  Nuclear  Regulatory  Commission. 
L.  Raghavan, 

Chief,  Section  1.  Project  Directorate  III-l, 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation . 
[FR  Doc.  03-26279  Filed  10-16-03;  8:45  am] 
BILUNG  CODE  7590-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  3&-27735] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

October  10,  2003. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  under  provisions 
of  the  Act  and  rules  promulgated  under 
the  Act.  All  interested  persons  are 
referred  to  the  application(s)  and/or 
declaration(s)  for  complete  statements  of 
the  proposed  transaction(s)  summarized 


below.  The  application(s)  and/or 
declaration(s)  and  any  amendment(s) 
is/are  available  for  public  inspection 
through  the  Commission's  Branch  of 
Public  Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
November  4,  2003,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant{s) 
and/or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  November  4,  2003,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Northeast  Utilities,  et  al.  (70-10112) 

Northeast  Utilities  ("NU"),  174  Brush 
Hill  Avenue,  West  Springfield, 
Massachusetts  01090,  a  registered 
public-utility  holding  company,  and 
Northeast  Nuclear  Energy  Company 
("NNECO"),  107  Selden  Street,  Berlin, 
Connecticut  06037,  NU's  wholly  owned 
subsidiary  (together  "Applicants"),  have 
filed  an  application-declaration  under 
sections  6(a),  7  and  12(c)  of  the  Act  and 
rules  26(c)(3),  42,  43,  44  and  46(a). 
Applicants  request  authorization  for 
NNECO  to  pay  dividends  to  and,  or  in 
the  alternative,  to  repurchase  stock 
from,  NU  out  of  capital  or  unearned 
surplus  through  December  31,  2004 
("Authorization  Period"). 

NNECO  was  incorporated  in  1950. 
Through  a  Special  Act  of  the 
Connecticut  Legislature  passed  in  1967, 
the  company  has  a  valid  franchise  under 
Connecticut  law  to  sell  electricity  to 
utility  companies  engaging  in  electric 
business  in  Connecticut  and  other 
states;  to  manufacture,  generate  and 
transmit  electricity;  and  to  erect  and 
maintain  facilities  on  certain  public 
highways  and  grounds.  NNECO's  sole 
activity  has  been  to  act  as  agent  for  the 
NU  system  companies  and  other  New 
England  utilities  in  operating  and 
maintaining  the  Millstone  nuclear 
generating  facilities  located  in 
Waterford,  Connecticut  ("Millstone"). 

Until  March  2001,  Millstone's 
facihties  were  jointly  owned  by  The 
Connecticut  Light  and  Power  Company 
("CL&P")  and  Western  Massachusetts 
Electric  Company  ("WMECO")  (two 
public  utility  subsidiaries  of  NU  and 


affiliates  of  NNECO)  and  other 
nonaffilitated  utility  companies.  In 
March  2001,  CL&P,  WMECO  and  most 
of  the  other  joint  owners  of  Millstone 
sold  their  interests  in  Millstone  to  a 
subsidiary'  of  Dominion  Resources,  Inc. 
CL&P  and  WMECO  sold  their  100% 
interests  in  Millstone  1  and  2  and,  with 
other  selling  owners,  94%  of  Millstone 
3.  As  a  result,  NNECO  no  longer  acts  as 
agent  for  any  owner  in  the  operation 
and  maintenance  of  Millstone  1,  2  or  3. 
It  is  largely  inactive  and  is  winding  up 
its  business.  NU  continues  to  maintain 
NNECO  as  a  corporate  entity  in  the 
event  that  any  unforeseen  liabilities 
arise  from  past  Millstone  operations. 
Nevertheless,  to  simplify  its  corporate 
structure,  NU  intends  to  liquidate  and 
dissolve  NNECO  eventually. 

NNECO  would  like  to  return  up  to 
$16.2  million  to  NU,  an  amount  equal 
to  the  approximate  value  of  NNECO's 
common  stockholders'  equity.  The 
Applicants  represent  that,  as  of  June  30, 
2003,  NNECO's  paid-in-capital  surplus 
equaled  approximately  $15.3  million 
and  retained  earnings  equaled 
approximately  $0.9  million,  for  total 
capitalization  of  approximately  $16.2 
million.  As  of  June  30,  2003,  NNECO 
had  approximately  $48.3  million 
invested  in  the  NU  system  money  pool 
and  approximately  $0.7  million  in  other 
current  and  accrued  assets.  As  of  June 
30,  2003,  NNECO's  net  liabilities  totaled 
approximately  $32.8  million.  These  net 
liabilities  are  mainly  comprised  of  (i) 
approximately  $20.6  million  of  net 
accrued  pension  costs  reflecting 
amounts  due  former  employees  of 
NNECO,!  (ii)  approximately  $9.2 
million  of  other  employee  related  costs, 
(iii)  $1.4  million  in  federal  income  taxes 
due,  and  (iv)  approximately  $1.6  million 
of  other  obligations. ^ 

The  Applicants  seek  authorization  for 
NNECO  to  pay  dividends  to  and,  or  in 
the  alternative,  to  repurchase  its 
common  stock  from,  NU  out  of  paid-in- 
capital  and  unearned  surplus  up  to 
$16.2  million  during  the  Authorization 
Period.  The  Applicants  state  that  they 
do  not  anticipate  any  further  obligations 
being  incurred.  They  further  assert  that 
the  proposed  transactions  will  not 
impair  NNECO's  ability  to  meet  its 


'  NNECO  has  S48.9  million  of  accrued  pension 
costs  and  an  accumulated  deferred  income  tax 
credit  of  $28.3  million,  which  is  realized  as  NNECO 
makes  contributions  to  the  pension  plan,  leaving  a 
net  obligation  of  S20.6  million. 

2  Because  NNECO's  net  accrued  pension 
obligations  are  owed  to  the  Northeast  Utilities 
Retirement  Plan  and  the  plan  owes  the  employees. 
NNECO  need  not  continue  to  exist  until  all  former 
employees  receive  their  pension  benefits.  The  plan 
will  pay  these  Ijenefits.  NNECO's  obligations  to  the 
plan  will  be  paid  or  otherwise  satisfied  prior  to 
NNECO's  dissolution. 
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obligations  nor  render  its  assets 
insufficient  to  meet  anticipated 
expenses  or  liabilities 

KeySpan  Corporation,  et  al.  (70-10123) 

KevSpan  Corporation  ("KevSpan'  1.  a 
registered  holding  company  under  the 
Act.  and  KevSpan  Energy  Management 
LLC  (■■KEM''!,'  an  indirect,  aonutilitv 
subsidiary-  (collectively.   "Applicants"), 
both  located  at  201  Old  C:ountr\  Road. 
Suite  300.  .Melville.  .New  York  11747. 
have  filed  an  application/declaration 
("Application")  under  sections  9(a)  and 
10  of  the  Act  seeking  authorization  for 
KEM  to  acquire  all  of  the  issued  and 
outstanding  securities  of  M^tro  Energy 
LLC  (  "Metro  Energy"),  a  nonaffiliated 
New  York  limited  liability  company 
(  "Transaction '). 

I.  Parties 

A.  KEM 

KEM  is  a  nonutilitv  engaged  in  the 
service,  installation,  and  construe  tion  ot 
power  supply  and  HV'.-\C  systems, 
including  burners  and  boilers  for 
heating  purposes.  It  operates  and 
maintains  power  supply,  heating, 
ventilation  and  air  conditioning 
systems,  including  burners  and  boilers 
for  heating  purposes   KEM  series  large 
commercial,  industrial  and  institutional 
customers  throughout  the  Northeast. 
and  may  become  involved  in  the 
development,  ownership,  (  nnstnictifjn. 
financing,  oppratnm  and  inaintf-iidnce  of 
thermal  energy  facilities,  including 
central  steam  and  (hilled  water 
facilities.^ 

B  Metro  Energy 

Metro  Energy  is  an  unaffiliated  New 

'y'ork  limitt^d  liability  company  in  the 
business  of  developing,  operating  and 
maintaining  thermal  energy  systems  in 
the  New  York  metropolitan  area. 
Through  certain  loans  made  to  Metro 
Energy  by  KE.M  in  the  aggregate 
principal  amount  of  S\  1 ,71  "i. 161. 82, 
plus  K.3H"n  interest  per  iiniium,  KEM 
financed  the  construction  nf  d  (  antral 
heating  and  coolini;  fat  ilit\  uuiipci, 
operated,  and  indintaint'd  by  Metro 
Energy  <:t  a  hotel  in  the  .New  York 
metropolitan  area  This  prior  finani  iiig 
relationship  between  KEM  and  Metfi 
Energy  does  not  (  nnstitutr  a  winablf 


'  K£M  i.s  d  wholly-uwned  subsidiary  of  KeySjidri 
Business  Solutions  LLC.  which  is  a  wholly-owned 
subsidiary  of  KeySpan  Services  Inc.  KeySpan 
Services  is  a  wholly  owned  subsidiary  of  KeySpan 
Energy  Corporation,  which  is  a  wholly-owned 
subsidiary  of  KeySpan. 

^fiv  Commission  order  dated  ,^pril  24.  2003 
(H(  .\K  No.  27670)  the  Commission  found  these 
.ictivities  to  be  functionally  related  to  KeySpan  s 
integrated  gas  and  electric  operations  and 
retainable. 


interest  arrangement  as  determined 
under  the  Financial  Accounting 
Standards  Board.  Interpretation  No.  46 
(Consolidation  of  Variable  interest 
Entities).  Metro  Energy's  business 
activities  involve  the  types  of  energy- 
related  activities  enumerated  in  rule 
.^H(b)(l)(vi). 

II.  The  Transaction 

KEM  proposes  to  acquire  all  of  the 
issued  and  outstanding  membership 
internsts  of  Metro  Energy.  Upon 
( onsummation  ot  the  ac;quisition,  Metro 
Energy  will  become  a  ciireci,  wholly- 
owned  subsidiary  of  KEM,  KEM  will 
acc]uire  Metro  Energy  in  a  cash 
transaction  for  the  purchase  price  of 
appro.ximatelv  .5600. t)00  payable  in 
three  installments  within  a  one  year 
period,  plus  the  conversion  of  the 
tiutstanding  debt  owed  to  KEM  by  Metro 
Energy,  including  principal  and  interest 
amounting  to  approximately 
.Sl.i.7S5.76,l,  in  goodwill.  The  purpose 
of  the  Transaction  is  to  provide  KEM 
with  the  benefit  of  revenues  currently 
generated  by  Metro  Energy  in 
furtheraiu  e  of  KcySpans  operations  as 
a  diversified  and  integrated  gas  and 
electric  public-utility  system. 

CenterPoint  Energy.  Inc.,  el  al.  (70- 
10162) 

Centerl'oint  Energy.  Inc. 
("CenterPoint"),  a  registered  holding 
(ornpanv    lo(  .itcd  ,it  1111  Louisiana, 
Houston.  I'fxas  77002;  and  Itilitv 
Holding.  LL(;  (""Holding"),  a  direct, 
v\  liiilK  (iwned  registered  holding 
(  'iiii[i.iiu  MihsidiarN'  of  ( ienterl^oint 
located  at  200  West  Ninth  Street  Plaza, 
Suite  41  1.  Wilmington.  Delaware  19801 
(coilec  ti\eh  .  the  ""A[)pli(  ants")  have 
filed  an  appiication/dec  laration  (the 
".Applii  atioii")  uniier  sections  6,  7,  9, 
10    lJ..iiul  1  3  under  the  Act  and  rules 
8H,  90  and  'M  under  the  ,-\ct. 

I.  Prior  Authorizations 

By  order  dated  lulv  5,  2002  (Holding 
Company  Act  Release  No.  27.584)  (the 

"Iul\  Order")  the  (kim  miss  ion 
authorized  the  forin.ition  oiOnterPoint 
as  a  new  registered  holding  company, 
and  the  distribution  to  shareholders  of 
the  remaining  i  ommon  stock  of  Reliant 
Resources.  Iiu  .  (the  ""Distribution").  The 
formatiiui  of  CenterPoint  and  the 
Ilistnbution  were  part  of  a  plan  adopted 
in  2000  for  the  restructuring  of  Ri'liant 
Energy.  IiK.orporated  undiir  the 
requirements  of  the  Texas  electric 
restriu  turing  legislation  adopted  in 

1499.  The  Distribution,  whu  h  was  made 
on  September  30.  2002.  completed  the 
separaticm  from  CenterPoint  of  the 
merchant  power  generation  and  energy 
tr.idmt;  dnA  marketing  business  of 


Reliant  Resources,  Inc.  Since 
CenterPoint  expected  to  qualify  for  an 
exemption  from  registration  under  the 
Act  within  a  year  of  the  July  Order. 
CenterPoint  did  not  intend  to  form  a 
service  company  following  the 
restructuring.  Instead,  the  July  Order 
authorized  CenterPoint  to  provide  a 
variety  of  services  to  its  subsidiaries  on 
an  interim  basis,  including  accounting, 
rates  and  regulation,  internal  auditing, 
strategic  planning,  external  relations, 
legal  services,  risk  management, 
marketing,  financial  services  and 
information  systems  and  technology. 

Since  the  July  Order,  CenterPoint  has 
announced  that  it  will  remain  a 
registered  holding  company  under  the 
Act.  In  its  order  dated  June  30,  2003 
(Holding  Company  Act  Release  No.  35- 
27692),  the  Commission  noted  that 
CenterPoint  intended  to  form  a  service 
company  and  granted  CenterPoint 
interim  authority  to  continue  to  provide 
goods  and  services  to  its  subsidiaries 
through  December  31,  2003  (the 
"Interim  Period"). 

II.  Request  To  Form  the  Service 
Company  and  Provide  Services 

A.  Summary  of  Requests 

The  Application  seeks  the 
authorization  and  approval  by  the 
Clommission  of  the  provision  of  intra- 
system  services  and  goods  following  the 
expiration  of  the  Interim  Period,  under 
sectitm  13  of  Act  and  the  rules  under 
the  Act.  Specifically,  Applicants  request 
that  the  Commission:  (1)  Approve  the 
formation  and  capitalization  of 
(CenterPoint  Energy  Service  Company. 
LLC  (the  "ServiceCo");  (2)  approve  the 
designation  of  ServiceCo  as  a  subsidiary 
service  company  in  accordance  with  the 
provisions  of  rule  88  under  the  Act  and 
find  that  ServiceCo  is  organized  and 
will  conduct  its  operations  so  as  to  meet 
the  requirements  of  section  13  of  the  Act 
and  the  rules  under  the  Act;  (3)  approve 
the  master  services  agreement  in  the 
form  attached  as  Exhibit  B-1  to  the 
.Application  (the  "Master  Services 
Agreement  ").  and  the  form  of  service 
agreement  for  services  rendered  by 
system  companies;  and  (4)  authorize,  to 
the  extent  not  exempt  under  rules  81 
and  87,  CenterPoint  and  certain 
('enterPoint  subsidiaries  providing 
certain  services  and  goods  to  associate 
c:ompanies. 

B.  Services  Provided  by  ServiceCo 

Applicants  request  authorizations 
with  respc^ct  to  the  activities  of 
ServiceCo.  which  will  be  formed  in 
Texas  as  a  limited  liability  company 
wholly-owned  bv  Holdings,  as  the 
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service  company  for  the  CenterPoint 
system.  ServiceCo  will: 

•  Have  a  minimal  equity 
capitalization  of  not  more  than  1,000 
membership  interests  with  total  equity 
capitalization  of  not  more  than  $1,000; 

•  Derive  substantially  all  of  its  needs 
for  additional  working  capital  from 
borrowings  under  CenterPoint's  money 
pool  and/or  additional  investments  by 
CenterPoint  pursuant  to  rule  45  and/or 
rule  52,  as  applicable; 

•  Provide  recipients  ^  certain 
administrative  and  service  functions 
involving  system-wide  coordination  and 
strategy,  compliance  and  oversight, 
including  accoimting,  internal  auditing, 
finance  and  treasury,  conununications, 
legal,  human  resources,  executive, 
regulatory  and  governmental  affairs, 
information  systems  and  technology, 
mainframe  operations,  business 
services,  and  leasing  services. 

•  Administer  the  CenterPoint  money 
pool; 

•  Be  staffed  by  a  transfer  of  personnel 
from  CenterPoint  and  GasCo; 

•  Lease  office  and  other  space 
currently  owned  by  CenterPoint  Energy 
Properties,  Inc.  (Properties),  and  from 
time-to-time  lease  other  space  that  may 
be  acquired  by  Properties  either  in  fee 
or  by  lease.  ServiceCo  will  enter  into 
one  or  more  lease  agreements  with 
Properties  and,  as  applicable,  will  enter 
into  subleases  with  Recipients  that 
occupy  space  obtained  from  Properties, 
at  cost  in  accordance  with  the  Act  and 
the  applicable  rules  under  the  Act. 
Applicants  state  that  none  of  the 
property  proposed  to  be  occupied,  used 
by,  or  provided  to  ServiceCo  constitute 
facilities  used  for  the  production, 
transmission,  transportation,or 
distribution  of  electric  energy  or  natural 
or  manufactured  gas; 

•  License,  lease,  sublease  or  enter 
into  service  arrangements  with 
CenterPoint  and  T&D  Utility  for  the  use 
of  computer  hardware,  software, 
communications  facilities  (including 
local,  long  distance,  internet  and 
wireless  services),  office  equipment  and 
furnishings,  and  vehicles  currently 
owned,  licensed  or  leased  by 
CenterPoint  or  T&D  Utility  at  cost  in 
accordance  with  the  Act  and  the 
applicable  rules  under  the  Act. 
Applicants  state  that  none  of  the 
property  proposed  to  be  occupied,  used 


''  Applicants  state  that  it  is  expected  that 
ServiceCo  will  enter  into  service  agreements  with 
CenterPoint,  CenterPoint  Energy  Houston  Electric. 
LLC  (the  "T&D  Utility").  Texas  Genco,  LP  ("Texas 
Genco").  CenterPoint  Energy  Resources  Corp. 
("GasCo")  and  any  other  subsidiaries <hat  request 
services  from  ServiceCo  by  executing  a  Master 
Services  Agreement  (the  "Recipients").  T&D  Utility, 
Texas  Genco  and  GasCo  are  the  public-utility 
subsidiaries  in  the  CenterPoint  system. 


by,  or  provided  to  ServiceCo  constitutes 
facilities  used  for  the  production, 
transmission,  transportation,  or 
distribution  of  electric  energy  or  natural 
or  manufactured  gas; 

•  Assume  CenterPoint's  obligation  to 
provide  transition  services  and 
facilities,  including  business,  corporate, 
and  information  technology  services  to 
Reliant  Resources,  Inc.,  which 
obligations  will  largely  terminate  in 
early  2004; 

•  Assume  CenterPoint's  obligation  to 
provide  business,  corporate,  and 
information  technology  services  to 
Texas  Genco  at  cost  in  accordance  with 
the  Act  and  the  applicable  rules  under 
the  Act,  until  CenterPoint's  investment 
in  Texas  Genco  is  sold,  and  for  a  brief 
transition  period  after  a  sale; 

•  Comply  with  the  Commission's 
standards  for  accounting  and  cost 
allocation  methods  and  procedures  for 
service  companies  in  registered  holding 
company  systems; 

•  Use  the  Commission's  "Uniform 
System  of  Accounts  for  Mutual  Service 
Companies  and  Subsidiary  Service 
Companies"  for  ServiceCo's  billing 
system,  as  may  be  adjusted  to  use  the 
Federal  Energy  Regulatory 
Conunission's  imiform  system  of 
accounts;  and 

•  Provide  all  services  to  affiliated 
companies  on  an  "at  cost"  basis  as 
determined  by  rules  90  and  91  of  the 
Act.  ServiceCo  will  distribute  all 
charges  among  Recipients,  to  the  extent 
possible,  based  on  direct  assignment. 
Amounts  remaining  after  direct 
assignment  shall  be  allocated  among 
Recipients  in  a  fair  and  equitable 
manner,  using  the  allocation  methods 
set  forth  in  the  Master  Services 
Agreement.  t 

C.  Services  Provided  by  Certain 
Subsidiaries 

1.  T&D  Utility  and  GasCo's  Shared 
Services 

Applicants  request  authorization  for 
the  T&D  Utility  and  GasCo  to  provide 
the  following  services  to  each  other  in 
their  overlapping  service  territory:  meter 
reading,  trenching  operations,  vehicle 
maintenance,  line  locating,  call  center, 
and  credit  and  collections  functions 
whep  the  companies  determine  it  is 
efficient  and  cost  effective  to  do  so.  The 
companies  also  share  common 
warehouse  space.  Some  of  these 
functions  are  provided  by  GasCo  to  the 
T&D  Utility  and  others  are  provided  by 
the  T&D  Utility  to  GasCo.  In  addition, 
the  T&D  Utility  provides  CIS  mapping 
for  GasCo  and  its  pipeline  subsidiaries, 
Texas  Genco,  and  other  CenterPoint 
system  companies.  When  such  services 


are  provided,  costs  are  allocated  based 
on  appropriate  cost  allocation  measures, 
such  as  number  of  meters  with  respect 
to  meter  reading,  square  footage 
occupied  and  location  of  shared  space. 
All  of  these  services  are  provided  at  cost 
in  accordance  with  rules  90  and  91 
under  the  Act. 

2.  GasCo  and  GasCo's  Pipeline 
Subsidiaries'  Shared  Services 

Applicants  request  authorization  for 
GasCo  to  share  with  GasCo's  pipeline 
subsidiaries  and  GasCo's  other 
subsidiaries  certain  services  when  the 
companies  determine  it  is  efficient  and 
cost  effective  to  do  so.  Services 
proposed  to  be  shared  are 
environmental  services  provided  to 
GasCo  by  personnel  from  its  pipeline 
subsidiaries,  along  with  support  for 
compliance  with  the  new  pipeline 
integrity  law.  In  addition,  GasCo's 
telephone  operations  provide  some 
services  to  its  pipeline  subsidiary,',  and 
pipeline  personnel  use  office  and 
warehouse  space  in  GasCo  facilities. 
GasCo  and  its  subsidiary,  CenterPoint 
Energy  Gas  Transmission  Company 
("CEGT"),  share  signals  from  a  system 
that  electronically  monitors  the  physical 
operating  conditions  of  the  distribution 
system,  with  CEGT  maintaining  the 
equipment.  CEGT  and  GasCo  also  share 
meter  testing  responsibilities,  with 
GasCo  testing  small  pipeline  meter 
stations  and  CEGT  testing  large 
distribution  meters.  Similarly,  GasCo 
and  CEGT  share  some  cathodic 
protection  from  rectifiers  at  certain 
points  on  the  system,  and  GasCo  reads 
some  rural  and  town  border  station 
meters  where  CEGT  maintains  the 
equipment.  All  of  these  services  are 
provided  at  cost  in  accordance  with 
rules  90  and  91  under  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  03-26255  Filed  10-16-03;  8:45  am) 
BILUNG  CODE  B010-01-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48622:  File  No.  SR-BSE- 
2003-18] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  Nos.  1 
and  2  Thereto  by  the  Boston  Stocit 
Exchange,  Inc.  To  Adopt  an  Anti- 
Money  Laundering  Compliance 
Program 

OctohfT  10,  JiiO! 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  .Act  of  1934  ("Act" 
or  "E.xchange  Act").'  and  Rule  IMti — i 
thereunder.  ■  notice  is  hereby  given  th.it 
on  September  24.  200.3.  the  Boston 
Stock  Exchange.  Inc.  ("BSP'."  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("(Commission")  the  proposed  rule 
change  as  described  in  Items  I  .in(i  11 
below,  which  Items  have  been  prepared 
bv  the  Exchange  The  Exchange 
amended  the  proposal  on  October  3. 
2003  and  October  9.  2003   The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
c:hange.  as  amended,  from  interested 
persons  and  to  grant  accelerated 
approval  to  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  a 

new  section  entitled  ".-\nti-Monev 
Laundering  f"omplian(  e  Program"  to  its 
Rules  under  Chapter  II.  Dfalings  on  tht> 
Exchange.  The  text  of  the  proposed  rule 
chanue  follows,  .\dditions  are  in  italics. 


Chapter  II 

Dealings  on  the  Exchange 

.Sec:s    1-41 .  no  (  hange 
Anti-Monrv  Liundfnn^  C.nmpUance 

Sec  42  Each  member  organization 

and  t'uch  m^'n\b^'^  not  associated  with  ii 
member  oru,anization  shall  develop  and 
implement  a  nritten  anti-money 
laundering  prngnun  reiisi>nat)!v 
desii^ned  to  achievf  and  monitor 
compliance  with  the  requirements  of  the 
Bank  Secrecv  Act  131  L'.S.C.  5311.  et 
seq.l.  and  the  implementing  regulation-- 
promulgated  thereunder  hv  the 
Department  of  the  Treasur\\  Each 
member  organization  s  anti-money 
laundering  proiiram  must  be  ajiproved. 


in  uT/fyng,  bv  a  member  ot  .<enior 
munagement 

1  he  anti-mont'\  laundering  programs 
required  b\  f/ns  Se(  tion  shall,  at  a 
minimum 

I II  Establish  and  implement  policies 
and  procedures  that  can  tie  reasonably 
expected  to  dete<  t  and  cau.'ie  the 
reporting  of  transactions  required  under 
31  L'.S.C.  531Hlgl  and  the  implementing 
regulations  thereunder. 

(21  Establish  and  implement  policies 
and  internal  controls  reasonably 
designed  til  Hi  hieve  compliance  with  the 
Bank  Se(  re(  V  Act  and  the  implementing 
regulations  thereunder: 

{3}  Provide  for  independent  testing  for 
compliance  to  be  conducted  by 
Vartit  ipant  personnel  or  bv  a  qualified 
outside  partv: 

141  Designate,  and  identify  to  the 
Exchange  Ibv  name,  title,  mailing 
address,  e-mail  address,  telephone 
number,  and  lacsimile  numberl  a 
person  or  persons  responsible  for 
implementing  and  monitoring  the  day- 
to-dav  operations  and  internal  tontrols 
of  the  program  anil  provide  prompt 
notification  to  the  Exchange  regarding 
anv  change  in  suiii  iiesignationlsl:  and 

(31  Provide  ongoing  training  tor 
appropriate  persons. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  c:hange  and  discussed 
an\'  comments  it  rec:ei\c'd  on  the 
proposed  rule  change  The  text  of  these 
statements  mav  be  examined  at  the 
places  specified  in  Item  111  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B.  and  C  below,  of 
tlie  most  signitii  .int  .ispects  of  such 
statements. 

A.  Self-Regulaton,-  Organization's 
Statement  ot  the  Purpose  of.  and 
Statutory  Basis  tor.  the  Proposed  Rule 
Change 

1.  Purpose 

In  response  to  the  events  of 
September  1  1.  2001,  President  Bush 
signed  into  Uiw  on  ()c:tober  26.  2001  the 
Uniting  and  Strengthening  America  by 
Prii\iding  .Appropriate  Tools  Recjuired 
to  Intercejit  and  Obstruct  Terrorism  .Act 
of  2001  (the  "Patriot  Act")  '  to  address 
terrorist  thretits  through  enhanced 


domestic  security  measures,  expanded 
surveillanc;e  powers,  increased 
information  sharing  and  broadened  anti- 
money  laundering  requirements.  The 
Patriot  Act  amends,  among  other  laws, 
the  Bank.  Secrecy  Act,  as  set  forth  in 
Title  31  of  the  United  States  Code.-* 
Certain  provisions  of  Title  III  of  the 
Patriot  Act,  also  known  as  the 
International  Money  Laundering 
Abatement  and  Anti-Terrorist  Financing 
Act  of  2001  ( "MLAA"),  in>pose 
affirmative  obligations  on  a  broad  range 
of  financial  institutions,  including 
broker-dealers,  specifically  requiring  the 
establishment  of  anti-money  laundering 
monitoring  and  supervisory  programs. 

MLAA  Section  352  required  all 
financial  institutions  (including  broker- 
dealers)  to  establish  anti-money 
laundering  programs  that  include,  at  a 
minimum:  (i)  Internal  policies, 
procedures  and  controls;  (ii)  the  specific 
designation  of  an  anti-money  laundering 
compliance  officer;  (iii)  an  ongoing 
employee  training  programs:  and  (iv)  an 
independent  audit  function  to  test  the 
anti-money  laundering  program. 

The  Commission  has  approved 
NASD's  and  several  other  exchanges' 
proposals  to  adopt  rules  requiring  their 
members  and  member  organizations  to 
establish  anti-money  laundering 
compliance  programs  with  the 
minimum  standards  described  above.'* 
Proposed  BSE  Section  42,  entitled 
"Anti-Money  Laundering  Compliance 
Program"  of  Chapter  II,  Dealings  on  the 
Exchange,  of  the  Rules  of  the  Board  of 
Governors  of  the  Boston  Stock 
Exchange,  Inc.  involves  similar 
requirements.  Adoption  of  the  proposed 
rule  would  establish  a  regulatory 
framework  for  members  and  member 
organizations  to  comply  with  the 
requirements  of  the  Patriot  Act  in  this 
area. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
statutory  basis  for  the  proposed  rule 
change  is  section  6(b)(5)  of  the  Act. ''  in 
that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating  securities 
transactions,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
svstem  and.  in  general,  to  protect 
investors  and  the  public  interest,  and  is 
not  designed  to  permit  unfair 


'15  U  SC.  7Bslb|ll). 
*17CFR240.19b-4. 


'  I'liiting  and  Strengthening  .America  by- 
Providing  Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorisni  Act  of  2001,  Pub.  I-.  107- 
56.  115  Stat.  272(2001). 


^31  U.S.C.  o.iM.nt  Sf(i 

^  See,  eg..  Securities  K\<  h.iiigi'  .Vit  Kclr.iM'  \i 
A'lT'W  (.\pril  22.  20(12).  h7  FR  2nHB4  (.April  2h. 
2(102)  (Order  .iiiprnving  ,SR-\A.SU-20()2-24  ami 
SR-.\'YSE-2()02-UI), 

"15  U.S.C.  7BUb)(5). 
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discrimination  between  customers, 
issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  and  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-BSE-2003-18  and  should  be 
submitted  by  November  7,  2003. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act,''  which,  among  other 
things,  requires  that  the  Exchange's 
rules  be  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices. 


and,  in  genereil,  protect  investors  and 
the  public  interest. 

The  Commission  believes  that  the 
Exchcmge's  proposal  to  adopt  an  Anti- 
Money  Laundering  Compliance  Program 
accurately,  reasonably,  and  efficiently 
implements  the  requirements  of  the 
Patriot  Act  as  it  applies  to  their 
members.  The  Conunission  also 
recognizes  that  anti-money  laundering 
compliemce  programs  will  evolve  over 
time,  and  that  improvements  to  these 
programs  are  inevitable  as  members  find 
new  ways  to  combat  money  laundering 
and  to  detect  suspicious  activities. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  notes  that  the  Rule  is 
substantially  similar  to  anti-money 
laiuidering  compliance  program  rules 
that  the  Conunission  has  previously 
approved  for  other  self-regulator\' 
organizations.**  Accordingly,  the 
Commission  believes  that  there  is  good 
cause,  consistent  with  Section  19(b)  of 
the  Act,^  to  approve  the  proposed  rule 
change  on  an  accelerated  basis. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act. '"  that  the 
proposed  rule  change,  as  amended,  is 
hereby  approved. 

For  the  Commission,  by  the  Division  of 

Market  Regulation,  pursuant  to  delegated 

authority." 

Margaret  H.  McFarland, 

Deputy  Secretan^ 

[FR  Dot.  03-26286  Filed  10-16-03;  8:45  am] 
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M5  U.S.C.  78f(b)(5).  In  approving  this  rule,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  76c(f). 


"See  Securities  Exchange  Act  Release  Nos.  45798 
(April  22.  2002).  67  FR  20854  (April  26.  2002) 
(Order  approving  SR-N,^SD-2002-24  and  SR- 
NYSE-2002-10):  46041  (June  6.  2002).  67  FR  40366 
dune  12,  2002)  (Order  Approving  SR-Phlx-2002- 
29);  46258  (July  25,  2002).  67  FR  49715  (July  31, 
2002)  (Order  Approving  SR-.\mex-2002-52); 
446462  (September  5,  2002).  67  FR  58665 
(September  17.  2002)  (Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of  SR-CBOE-2002- 
45);  46468  (September  6.  2002).  67  FR  58095 
(September  13.  2002)  (Notice  of  Filing  and 
Immediate  Effectiveness  of  SR-PCX-2002-44):  and 
46739  (October  29.  2002),  67  FR  67432  (November 
5,  2002)  (Notice  of  Filing  and  Immediate 
Effectiveness  of  SR-NASD-2002-146). 

9  15  U.S.C.  78f(b)(5)  and  78s(b). 

■0  15  U.S.C.  78s(b)(2). 

i>  17  CFR  200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48623;  File  No.  SR-CBOE- 
2003-43] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Chicago  Board  Options  Exchange, 
Incorporated  To  Make  Changes  to  Its 
Fee  Schedule  Involving  the 
Exchange's  Hybrid  Trading  System 
and  Retail  Automatic  Execution 
System  Orders 

October  10.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  ^  thereunder, 
notice  is  hereby  given  that  on  October 
1,  2003,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  On 
October  7,  2003,  the  CBOE  filed  an 
amendment  to  the  proposed  rule 
change.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  make  four 
changes  to  its  Fee  Schedule.  The  first 
three  changes  involve  fees  connected  to 
the  Exchange's  Hybrid  trading  system. 
The  fourth  change  involves  the  access 
fee  for  Retail  Automatic  Execution 
System  ("RAES")  orders.  The  text  of  the 
proposed  rule  change,  as  amended,  to 
the  fee  schedule  is  available  at  the 
Office  of  the  Secretary,  the  CBOE,  and 
at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change,  as  amended,  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  CBOE  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


'15  U.S.C.  78s(b)(l) 
2  17CFR240.19b-4. 
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A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1   Purpose 

The  Exchange  proposes  to  make 
several  changes  to  its  Fee  Schedule 
involving  Hybrid  and  RAES  fees 

Actant  Infrastructure  User  Charge 

The  Exchange  is  providing  certain 
hardware  and  related  maintenance 
needed  by  Actant,  a  third  party  vendor 
that  is  providing  quoting  software  and  a 
connection  to  the  CBOEdirect  system 
that  manv  CBOE  members  are  using  to 
stream  quotes  to  the  Hybrid  trading 
system.  The  Exchange  provided  the 
hardware  and  maintenance  in  order  to 
facilitate  Actant's  service  of  Exchange 
members;  however,  the  Exchange 
wishes  to  recover  its  costs  in  doing  so. 
As  a  result,  beginning  on  October  1, 
2003,  all  users  of  Actant  software  for  the 
Hybrid  system  will  incur  a  SlOO  per 
month  Exchange  user  fee.  The  Exchange 
states  that  this  fee  will  offset  the  cost  of 
the  hardware  and  ongoing  maintenance 
that  the  Exchange  is  incurring  in  order 
to  facilitate  Actant's  service. 

Market  Data  User  Fee 

The  Exchange  states  that  numerous 
Exchange  members  making  markets  on 
the  CBOE's  trading  floor  in  the  Hybrid 
trading  system  make  use  of  data  feeds  of 
underlying  market  information  that  are 
provided  by  the  CBOE  through  its 
TickerXpress  service  (  "TX").  The 
Exchange  proposes  to  charge  a  fee  of 
SlOO  per  month  to  members  receiving 
TX  market  data  to  compensate  the  ("BOE 
for  providing  the  infrastructure  to  make 
this  market  data  available  Alternatively, 
members  may  receive  TX  market  data 
from  the  Exchange  that  has  been 
enhanced  by  the  data  processing 
services  of  a  third  party  service  provider 
to  the  Exchange.  The  Exchange  proposes 
to  charge  a  fee  of  S200  per  month  to 
members  receiving  the  enhanced  TX 
data  to  compensate  the  CBOE  for 
providing  the  infrastructure  to  make  \h\< 
market  data  available.  The  Exc:hanHt' 
proposes  to  waive  these  TX  fees  through 
the  end  of  2003  and  to  make  them 
effective  on  [anuary  1.  2004 

CBOEdirect  Connectivity  Fee  Waiver 

Currently,  the  Exchange  charges 
monthly  connection  fees  for  users  f)f  its 
CBOEdirect  electronic  trading  platform 
of  S900  per  month  for  each  connection 
to  CBOEdirect  through  the  C;B0E  Market 
Interface  (CMi)  and  S600  for  a 
connection  through  the  FIX  (Financ  la! 
Information  Exchange)  interface.  The 
Exchange  states  that  these  fees  help  the 


CBOE  begin  to  recover  its  substantial 
investment  in  (]BOEdirect. 

However,  as  the  Exchange  expands  its 
rollout  of  the  Hybrid  trading  system, 
which  also  uses  CBOEdirect.  the 
Exc:hange  proposes  to  waive  the 
CBOEdirect  connectivity  fees  for  all 
connections  to  CBOEdirect  for  the 
purpose  of  using  the  CBOE's  Hybrid 
system  effective  October  1.  2003.  The 
Exchange  believes  that  this  wavier  will 
encourage  members  to  begin  using 
Hybrid,  and  help  offset  the  related  costs 
that  members  must  incur  in  order  to 
stream  quotes  for  Hybrid. 

The  Exchange  will  review  the  subject 
of  this  waiver  again  when  it  conducts 
next  year's  budget  review  of  fees. 

RAES  Access  Fee  Waiver  for  Non- 
Customer  Equity  Orders  Submitted 
From  the  Trading  Floor 

Currently,  the  Exchange  charges  a 
$.30  per  contract  access  fee  for  all  Non- 
Customer  orders  (i.e  .  those  with  an 
origin  code  other  than  "C")  entered  into 
RAES. '  The  Exchange  proposes  to  waive 
this  fee,  effective  October  1.  2003,  in 
cases  where  a  RAES  order  in  an  equity 
option  class  is  entered  from  the 
P^xchange  trading  floor.  In  such  cases,  a 
floor  broker,  who  assumes  responsibility 
for  filling  such  an  order  in  exchange  for 
a  floor  brokerage  fee.  may  have  come  to 
believe  that  his/her  c;ustomer  will 
receive  a  better  "fill"  electronically 
through  Iv,\ES.  However,  the  Exchange 
believes  that  imposing  the  RAES  access 
fee  burdens  such  orders  with  what  is 
tantamount  to  a  second  execution  fee  (in 
addition  to  the  floor  broker's  fee).  The 
Exchange  does  not  believe  that  it  should 
place  such  an  additional  burden  on  the 
best  exe(uti(m  of  such  orders.  For  this 
reason,  the  Exc:hange  believes  it  is  fair 
and  equitable  to  waive  the  fee  in  such 
circumstances. 

2   Statutory  Basis 

The  Ex(  hange  believes  that  its 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act-*  in  general,  and 
furthers  the  objectives  of  Section  fi(b)(4) 
of  the  Act  '  in  parti(  ular.  in  that  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
iithcr  (  harges  among  the  CBtJE 
members 

B  Self-Rpgulcitnr\-  Organization's 
Statrinf'fU  tin  Burden  on  (Competition 

The  Kx(  hange  does  not  believf-  that 
the  proposed  rule  changf;  will  impose 
any  burden  on  competition  not 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  conunents  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

II] .  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change,  as 
amended,  has  become  effective  pursuant 
to  Section  19(b)(3)(A)(ii)  of  the  Act «  and 
Rule  19b— 4(f)(2)  ^  thereunder  because  it 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  CBOE.  At 
any  time  within  60  days  of  the  filing  of 
the  proposed  rule  change,  as  amended, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.'' 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2003-43  and  should  be 
submitted  bv  November  7,  2003. 


'  .See  Securities  Exchange  Act  Release  No.  4822.T 
duly  24.  2003).  68  FR  44978  (|uly  31.  2003). 
*  15  U.S.C.  78f(b) 
5  15U.S.C,78flb)(4). 


•■  1",  ISC    7Hs(h|(.!)|.-\)(u|. 

^  17  c:FK  240,19b-;(f){2), 

"  For  purposes  (if  calciilatin;;  the  fiO-diU 
.ibruKation  period,  the  (iommissioii  considers  the 
period  to  co:iiinenre  on  Oc  tober  7.  2003.  the  date 
on  which  the  Exchange  filed  .Amendment  No   1 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  03-26285  Filed  10-16-03;  8:45  am] 
BILLING  CODE  801(M>1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48615;  File  No.  SR-EMCC- 
2003-05] 

Self-Regulatory  Organizations; 
Emerging  Markets  Clearing 
Corporation;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  Relating  to 
Return  of  Clearing  Fund  Deposits 

October  9,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
September  29,  2003,  Emerging  Markets 
Clearing  Corporation  ("EMCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Coimnission")  the 
proposed  rule  change  as  described  in 
Items  I  cind  n  below,  which  items  have 
been  prepared  primarily  by  EMCC.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
changes  to  EMCC's  rules  relating  to  the 
return  of  clearing  fund  deposits. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
EMCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  EMCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 


''17CFR20O.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 

^  The  Commission  has  modified  parts  of  these 
statements. 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  File  No.  SR-EMCC-2003-02, 
EMCC  sought  Commission  approval  (1) 
to  establisb  a  fixed  clearing  fund 
requirement  for  inter-dealer  brokers 
("IDBs")  or  members  who  cigar  for  IDBs 
and  (2)  to  have  the  difference  between 
an  IDB's  calculated  clearing  fund 
requirement  and  the  fixed  amount  be 
paid  by  other  members  on  a  pro  rata 
basis.  As  part  of  that  filing,  EMCC  also 
sought  Commission  approval  to 
eliminate  the  "look  back"  feature  from 
its  clearing  fund  formula.  EMCC 
expected  that  the  elimination  of  the  look 
back  feature  would  offset  its  non-IDB 
members'  obligation  to  deposit 
additional  clearing  fund  to  cover  the 
difference  between  the  IDB's  calculated 
clearing  fund  requirement  and  the  fixed 
amount.  On  August  19,  2003,  the 
Commission  approved  the  proposed 
rule  change.  3 

In  cormection  with  its  members' 
depositing  additional  clearing  fund  to 
cover  the  difference  between  the  IDB's 
calculated  clearing  fund  requirement 
and  the  fixed  amount,  EMCC  had 
planned  on  allowing  its  members  to 
receive  upon  request  the  return  of 
excess  clearing  fund  deposits  on  a  daily 
basis  instead  of  on  a  monthly  basis.  The 
appropriate  change  to  EMCC's  rules  to 
accomplish  the  daily  return  of  excess 
clearing  fund  deposits  was 
inadvertently  omitted  from  that  filing. 
Accordingly,  the  purpose  of  this  filing  is 
to  modify  EMCC  Rule  to  provide  for  a 
daily  return  upon  request  of  excess 
clearing  fund  deposits  and  to  provide 
that  EMCC  will  begin  honoring  such 
requests  concurrent  with  the 
implementation  of  the  changes  covered 
by  File  No.  SR-EMCC-2003-02. 

EMCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  1 7 A  of  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  EMCC  because 
it  will  permit  the  equitable  allocation  of 
charges  among  participants. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

EMCC  does  not  believe  that  the 
proposed  rule  change  will  have  any 
impact  on  or  impose  a  burden  on 
competition. 


(C)  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  EMCC  will  notify 
the  Commission  of  any  written 
comments  received  by  EMCC. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A{b)(3)(F)  requires,  among 
other  things,  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  its  custody  or  control  or  for 
which  it  is  responsible.''  Approval  of 
File  No.  SR-EMCC-2003-02  resulted  in 
a  more  accurate  clearing  fund 
calculation  and  a  more  timely  collection 
of  members'  required  clearing  fund 
deposits.  It  also  resulted  in  EMCC's 
members  having  to  pay  the  difference 
between  the  calculated  clearing  fund 
requirement  and  the  fixed  clearing  fund 
amount  for  each  IDB  or  member  who 
clears  for  IDBs.  Under  EMCC's  existing 
rule,  if  a  member  had  on  deposit 
clearing  fund  in  excess  of  its  required 
deposit,  the  excess  could  be  returned  to 
the  member  no  more  frequently  than 
once  a  month.  By  providing  that 
members  are  entitled  to  have  their 
excess  clearing  fund  deposits  returned 
to  them  upon  request  on  a  daily  basis, 
the  proposed  rule  change  allows  EMCC 
to  implement  the  changes  in  File  No. 
SR-EMCC-2003-02  in  a  way  that 
accommodates  the  needs  of  EMCC's 
members  while  not  affecting  EMCC's 
ability  to  safeguard  securities  and  funds 
which  are  in  its  custody  or  control  or  for 
which  it  is  responsible. 

EMCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  notice.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  notice  because 
accelerated  approval  will  facilitate  the 
implementation  of  File  No.  SR-EMCC- 
2003-02  which  the  Commission 
previously  determined  met  the 
requirements  of  Section  17A(b)(3)(F)  of 
the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 


'  Securities  Exchange  Act  Release  No.  48366,  68 
FR  51311  (August  26,  2003). 


'  15  U.S.C.  78q-l(bK3)(F). 
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Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  N'VV.. 
Washington.  DC  2054'+-0fa09. 
(k)mments  mav  also  be  submitted 
electronuallv  at  the  following  e-mail 
address:  rule-commentso^sfcgov.  .All 
comment  letters  should  refer  to  File  No 
SR-EMCC-2003-05  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficientlv. 
comments  should  be  sent  in  hardcopy 
or  bv  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  .5  I'  .S.C^.  552,  will  be 
available  for  inspection  and  copving  m 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  N\V  . 
Washington.  DC  20544  C^opies  of  such 
filing  will  also  be  availabU'  tor 
inspection  and  copving  at  the  prim  ipal 
office  of  EMCC.  .Ml  >ubmissi(ins  should 
refer  to  the  File  .\o.  SR-EMCC-2003-05 
and  should  be  submitted  by  November 
7.  200, i 

V.  Conclusion 

On  the  basis  of  the  turf'UDiii'-;,  the 
Commission  finds  th.tt  the  prnposi'ii 
rule  f  hange  is  (.finsistent  with  the 
requirements  of  the  Art  and  in 
partu  ular  with  the  re(|uirt'[iu'nts  of 
Sectmn  ITA  of  the  .-Xt  t  and  the  rules  and 
regulations  therfund»'r  appiii  abl*-. 

It  is  f/iere/ore  iirt/eref/,  pursuant  to 
secti(m  14(b)(2)  of  the  .Act.  that  the 
proposed  rule  change  (File  No.  SR- 
EMCC-2003-05)  be  and  hereby  is 
approved  on  an  accelerated  basis. 

For  the  C'onimission  bv  the  Division  of 
Mjrket  Regulation,  pursuant  to  delegated 
a\ithnr)t\    ■ 

.Margaret  H.  NIcFarland. 
Drfjiil\  .sV(  reton 
|FR  Doc.  03-26256  Filed  10-16-03:  8:45  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48619:  File  No.  SR-NASD- 
2003-137] 

Self -Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1 
thereto  by  the  National  Association  of 
Securities  Dealers,  Inc.  To  Extend  a 
Pilot  Relating  to  the  Issuance  of  Market 
Participant  Identifiers 

()|   tiibiT  'I     JOO  ( 

Pursuant  to  section  iq(b)(l)  of  the 
Securities  E.xchange  Act  of  1434  (the 
"Act  "),'  and  Rule  19b-^  thereunder.- 
notice  is  herebv  given  that  on  August 
28.  200.1,  the  National  Association  of 
Securities  Dealers.  Inc,  ('NASD"). 
through  its  subsidiary.  The  Nasdaq 
Stock.  Market.  Inc.  ('Nasdaq"),  filed 
with  the  Securities  and  Hlxchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I  <ind  II  below,  which  Items  have 
iiceii  prepared  bv  .Nasdaq.  On 
September  24.  2003.  Nasdaq  amended 
the  proposed  rule  i;hange. '  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
(  hange.  as  amended,  from  interested 
persons  and  to  approve  the  proposed 
rul»'  (hange.  <is  iimended.  on  an 
a(  I  e|('r,itt'(l  basis 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  pr(>[)osing  to  extend 
rt'troactivelv  tn  September  1.  2003.  and 
prnspe(  tiveh  to  Mar(  h  1.  2004,  a  pilot 
program  that  I'lhibles  members  that  are 
registered  as  market  makers  or 
elec:tronic  cimimunications  networks 
("ECNs")  til  re(juest  and  receive  a 
second  market  [larticipant  identifier 
("MMID'  )  with  which  to  enter  a  second 
Attributable  Quote/Order  in  the  Nasdaq 
Quotation  Montage.^  The  text  of  the 


•17CFR20O30-3(a)(12). 


'15  D.S.C:.  78s(b)(l). 

^17CFR240  19b-» 

'See  letter  from  Marv  M.  Dunbar.  Vice  President 
and  Deputy  General  (Counsel.  Nasdaq,  to  kathprinc 
England.  Assistant  Dire<  tor.  Division  nf  Market 
Regulation.  Commission,  dati^l  .Seplinnber  24,  2(tU.i 
("Amendment  No,  I'l.  Amciulmrnt  No   1  replaces 
the  proposed  rule  change  in  its  eiiiireH    In 
Amendment  No,  1.  Nasdaq  ( orrm  ti^l  a  ■>tatem«nt  in 
its  initial  proposal  regarding  the  use  ol  second 
M.MIDs  bv  market  panic  ipants   Bei  ause 
Amendment  No   1  was  fiiwl  after  the  pilot  program 
had  lapsed.  .Amendment  No   1  also  revised  Ihf 
proposed  rule  change  to  convert  it  from  a  filing 
pursuant  to  Rule  19(b)(3)(A)  under  the  .Act  to  a 
filing  pursuant  to  Rule  19(b)(2)  under  the  Act,  with 
a  request  for  retroactive  effeiMivpness 

■•  Nasdaq  originally  Tded  the  proposed  rule  ch.iiiui' 
on  August  28.  2003.  designating  it  as  a  non- 
controversial  proposed  rule  change 'suitable  for 


proposed  rule  change  is  set  forth  below. 
Proposed  deletions  are  in  [brackets]; 
proposed  new  language  is  in  italics. 


4613.Character  of  Quotations 

(a)  Quotation  Requirements  and 
Obligations 

(1)  No  Change, 

(2)  For  a  |two|  s/x-month  pilot  period 
beginning  September  1.  2003.  market 
makers  and  ECNs  may  request  the  use 
of  a  second  MMID.  A  market  maker  may 
request  the  use  of  a  second  MMID  for 
displaying  Attributable  Quotes/Orders 
in  the  Nasdaq  Quotation  Montage  for 
anv  security  in  which  it  is  registered 
and  meets  the  obligations  set  forth  in 
subparagraph  (1)  of  this  rule.  An  ECN 
may  request  the  use- of  a  second  MMID 
for  displaying  Attributable  Quotes/ 
Orders  in  the  Nasdaq  Quotation 
Montage  for  any  security  in  which  it 
meets  the  obligations  set  forth  in  Rule 
4623.  A  market  maker  or  ECN  that 
ceases  to  meet  the  obligations 
appurtenant  to  its  first  MMID  in  any 
security  shall  not  be  permitted  to  use 
the  second  MMID  for  any  purpose  in 
that  securitv. 

(3)  No  Change, 
(b)-(e)  No  Change, 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
.Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change,  as  amended,  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
th«!  places  specified  in  Item  III  below, 
Nasdaq  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements, 

A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statuton.-  Basis  for.  the  Proposed  Rule 
C^hange 

1.  Purpose 

An  NASD  member  that  registers  as  a 
market  maker  or  ECN  is  permitted  to 
enter  one  two-sided  quotation  per 
securitv  in  the  Nasdaq  Quotation 


immediate  effci  tiveiiess  pursuant  In  Se(  lion 
14(b|(:t)  otthf  A(  t  and  Rule  14l)— »(f)(h)  thereunder. 
15  I  ..S.C.  78s(b)(:i)lA|:  17CFR24()  19l)-4|f)(fi),  On 
September  29.  2003,  Nasdaq  Mitimitled  .Amendment 
No.  1,  which  replaces  the  original  proposed  rule 
(  hange  in  its  enliretv,  i'lid  requested  that  the 
priiposed  rule  (hange  be  approved  retroactive  lo 
September  1.  21103, 
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Montage,  and  is  assigned  a  unique 
MMID  with  which  to  enter  such 
quotations.  The  NASD  4600  Rule  Series 
governs  the  character  of  such  quotations 
and  the  rights  and  obligations  of 
members  that  display  quotations  in  the 
Nasdaq  Quotation  Montage  via  their 
MMIDs.  The  NASD  Rule  4700  Series 
sets  forth  the  rights  and  obligations  of 
members  that  participate  in  the  Nasdaq 
National  Market  Execution  System 
("SuperMontage"),  including  the  entry 
of  quotes  and  orders  and  the  display  of 
quotations.  Numerous  other  NASD  and 
Commission  rules  govern  the  conduct  of 
members  in  their  use  of  MMIDs  to  enter 
and  execute  orders  and  display  quotes, 
including,  for  example,  NASD  IM- 
2110-2  (the  "Manning  Interpretation"), 
NASD  Rule  6950  (the  "Order  Audit 
Trail  System"),  and  NASD  Rule  2320 
(the  "Best  Execution"  rule). 

Effective  July  1,  2003,  Nasdaq 
amended  NASD  Rule  4613(a)  for  a  two- 
month  pilot  period  to  permit  market 
makers  and  ECNs  to  request  the  use  of 
a  second  MMID  for  displaying 
Attributable  Quotes/Orders  in  the 
Nasdaq  Quotation  Montage  (the 
"Pilot  ■).5  Under  the  Pilot,  a  market 
maker  may  request  the  use  of  a  second 
MMID  for  displaying  Attributable 
Quotes/Orders  in  any  security  in  which 
it  is  registered  and  meets  the  obligations 
set  forth  in  NASD  Rule  4613(a)(1). 
including  the  maintenance  of  a 
continuous  two-sided  quotation.  The 
Pilot  also  provides  that  an  ECN  may 
request  the  use  of  a  second  MMID  for 
displaying  Attributable  Quotes/Orders 
in  the  Nasdaq  Quotation  Montage  for 
any  security  in  which  it  meets  the 
obligations  set  forth  in  NASD  Rule  4623. 

Through  this  rule  filing,  Nasdaq  is 
proposing  to  extend  the  Pilot 
retroactively  to  September  1,  2003,  and 
prospectively  to  March  1,  2004.  Since 
the  Pilot  began,  Nasdaq  has  granted  two 
market  makers'  applications  for  second 
MMIDs  for  displaying  additional 
Attributable  Quotes/Orders.  As  of  the 
date  of  this  filing,  Nasdaq  represents 
that  neither  market  maker  has  begun 
displaying  additional  Attributable 
Quotes/Orders  under  the  Pilot.  In 
addition,  three  ECNs  are  authorized  to 
use  second  MMIDs  for  displaying 
additional  Attributable  Quotes/Orders 
in  SuperMontage.  Nasdaq  represents 
that  those  ECNs  were  authorized  to  use 
second  MMIDs  prior  to  the  launch  of  the 
Pilot.  However,  Nasdaq  believes  that 
their  continued  use  of  the  second 
MMIDs  is  subsumed  within  the  later- 


'  For  a  more  detailed  explanation  of  the  Pilot,  see 
Securities  Exchange  Act  Release  No.  47954  (May 
30.  2003).  68  FR  34017  (June  6,  2003)  (File  No.  SR- 
NA.SD-2003-87). 


filed  Pilot.  According  to  Nasdaq,  two  of 
those  three  ECNs  are  currently  using 
second  MMIDs  for  displaying  additional 
Attributable  Quotes/Orders  in 
SuperMontage. 

Nasdaq  believes  the  Pilot,  though  not 
yet  widely  used  by  NASD  members,  will 
prove  to  be  an  important  step  in  the 
evolution  of  its  marketplace.  Nasdaq 
represents  that  trading  of  Nasdaq 
securities  has  changed  rapidly  and 
dramatically  due  to  increasingly 
sophisticated  routing  and  linkage 
systems  that  are  available  to  public 
investors,  institutions,  broker/dealers 
and  vendors.  Nasdaq  believes  that  the 
ability  to  enter  quotes  and  orders  and  to 
display  quotations  under  a  second 
MMID  would  help  it  keep  pace  with 
recent  changes  and  allow  it  to  offer 
functionality  that  market  participants 
already  find  elsewhere  today.  Nasdaq 
believes  that  the  Pilot  should  also 
improve  the  quality  of  executions 
within  Nasdaq  by  enabling  members  to 
contribute  more  liquidity  to  the  market 
and  add  to  the  transparency  of  trading 
interest.  Due  to  the  surveillance 
procedures  described  below,  Nasdaq 
believes  that  the  Pilot  should  also 
improve  the  regulation  of  trading  in 
Nasdaq  securities  to  the  extent  members 
consolidate  more  of  their  trading 
activity  in  Nasdaq. 

Nasdaq  believes  that  it  is  essential  to 
maintain  its  regulation  of  trading  on 
Nasdaq  at  the  same  high  level  of 
compliance  with  NASD  and 
Commission  rules  that  it  believes  it  has 
achieved  to  date.  Except  as  noted  in  the 
proposed  rule,  members  that  use  a 
second  MMID  would  be  required  to 
comply  with  all  NASD  and  Commission 
rules  applicable  to  their  current  use  of 
a  single  MMID.  Members  would  be 
prohibited  from  using  a  second  MMID 
to  accomplish  indirectly  what  they  are 
prohibited  from  doing  directly  through 
a  single  MMID.  For  example,  members 
would  not  be  permitted  to  use  a  second 
MMID  to  avoid  their  Manning 
obligations  under  NASD  IM-2110-2, 
best  execution  obligations  under  NASD 
Rule  2320,  or  their  obligations  under  the 
Commission's  Order  Handling  Rules. 
Members  would  be  required  to  continue 
to  comply  with  the  firm  quote  rule,  the 
OATS  rules,  and  the  Commission  order 
routing  and  execution  quality  disclosure 
rules.  In  addition,  NASD  Rule  4613(a) 
specifically  prohibits  firms  from 
displaying  a  second  Attributable  Quote/ 
Order  to  engage  in  passive  market 
making  or  to  enter  stabilizing  bids 
because  this  could  violate  NASD  Rules 
4614  and  4619  and  Regulation  M  under 
the  Act.  To  the  extent  that  the  allocation 
of  second  MMIDs  were  to  create 
regulatory  confusion  or  ambiguity,  every 


inference  would  be  drawn  against  the 
use  of  a  second  MMID  in  a  manner  that 
would  diminish  the  quality  or  rigor  of 
the  regulation  of  the  Nasdaq  market. 

Nasdaq  represents  that  it.  in 
conjunction  with  NASD,  has  developed 
procedures  to  maintain  a  high  level  of 
surveillance  and  member  compliance 
with  its  rules  with  respect  to  members' 
use  of  both  Primar\'  and  Secondary- 
MMIDs  to  display  quotations  in  Nasdaq 
systems.  Nasdaq  and  NASD  have 
implemented  a  review  process  to  ensure 
that  firms  utilizing  second  MMIDs 
under  the  Pilot  do  so  in  accordance  with 
the  terms  under  which  use  of  the  second 
MMID  was  granted. 

Further,  NSisdaq  represents  that  new, 
fully  automated  surveillance  technology 
has  been  developed  to  enable  NASD 
systems  to  analyze  trading  and  generate 
alerts  at  the  firm  level  (i.e.,  aggregating 
activity  across  all  MMIDs  for  a  firm  into 
one  primary'  MMID)  or  the  individual 
MMID  level  {i.e.,  treating  each  MMID 
separately),  depending  on  the  particular 
surveillance  requirements.  Nasdaq 
believes  that  the  use  of  firm-level 
information  is  essential  to  detecting 
market  participants  that  may  exceed 
certain  sur\'eillance  thresholds  at  the 
firm  level,  but  would  otherwise  go 
undetected  at  the  individual  MMID 
level.  Further,  Nasdaq  believes  that  the 
ability  to  aggregate  data  and  analyze 
data  at  the  firm  level  is  critical  to 
identifying  instances  where  a  firm  is 
using  different  MMIDs  to  engage  in 
conduct  such  as  marking-the-close  and 
trading  ahead,  among  other  things.*' 
Conversely,  Nasdaq  believes  that  the  use 
of  specific  MMID  information  is  critical 
for  the  surveillance  of  individual 
quotes,  trades  and  orders  for  compliance 
with  firm  quote  obligations,  among 
other  things. 

If  it  were  to  be  determined  that  a 
Secondary  MMID  issued  under  the  Pilot 
was  being  used  improperly,  Nasdaq 
would  withdraw  its  grant  of  the 
Secondary  MMID  for  all  purposes  for  all 
securities.  In  addition,  if  a  market  maker 
or  ECN  were  to  no  longer  fulfill  the 
conditions  appurtenant  to  its  Primary' 
MMID  (e.g.,  by  being  placed  into  an 
unexcused  withdrawal),  it  would  not  be 
permitted  to  use  the  Secondary  MMID 
for  any  purpose  in  that  security. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  Act,  including  section 
15A{b)(6)  of  the  Act,~  which  requires. 


'■  Nasdaq  represents  that  it  has  had  no  («  casion 
to  withdraw  the  grant  of  a  Secondary  MMID  due  to 
improper  usage  under  the  Pilot 

■15  U.S.C.  -6o-3(bJ(6). 
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among  other  things,  that  "a  registered 
national  securities  assoriation's  rules 
must  be  designed  to  promote  just  and 
equitable  principles  of  trades,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to.  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanisms  of  a  fren 
and  open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  publi(  interest 
.Nasdaq  believes  that  the  prop(Jsed  rule 
change,  as  amended,  is  consistent  with 
these  requirements  because  it  would 
facilitate  transactions  in  securities, 
remove  impediments  to  a  free  and  open 
market,  and  protect  investors  by 
improving  the  transparency  and 
efficiency  of  transa(  tions. 

B  Selt-Rf'i;u!iitor,-  Orsinnizatinn's 
Statement  on  Burden  nn  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
result  in  any  burden  on  competition  that 
IS  not  necessary  or  appropriate  m 
furtherance  of  the  purposes  of  the  Act. 
as  amended. 

C.  Selt-Regulator\'  L)nj,aniziition's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

Ill,  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  si.x  i  opies 
thereof  with  the  Secretary.  .Securities 
and  E.xchange  Commission.  450  P'ifth 
Street  N\V.,  Washington,  DC  20549- 
0609.  Copies  of  the  submissiim.  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  (jther  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U  S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2003-137  and  should  be 
submitted  by  November  7,  2003. 


IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Ciiinmission  fin;is  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association  "  In  particular,  the 
(iiimmission  find.-;  that  the  proposed 
rule  (  hange  is  consistent  with  section 
15A(b)(b)  of  the  Act.  in  that  it  is 
designed  to  prevent  fraudulent  and 
mani[)ulative  acts  and  practices,  to 
promote  just  and  ecjuitable  principals  of 
trade,  to  foster  cooperation  and 
( Dordination  with  jiersons  (mgaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to.  and 
fac.ilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  ' 

The  (Commission  believes  that  an 
extension  of  the  Pilot  for  an  additional 
six  months,  retroactive  to  Septeinbt>r  1. 
2003.  may  allow  market  participants 
more  time  to  utilize  \he  Pilot.  The 
Commission  believes  that  the  continued 
Pilot  may  benefit  investors  by  increasing 
transparency  and  lujuiditv  of  trading 
interest  in  SuperMmitage  The 
Commission  also  belie\es  that  the 
extension  of  the  Pilot  should  enable' 
Nasdaq  to  further  evaluate  the  Pilot. 

The  Commission  notes  that  .Nasdaq 
h<is  represented  that  it.  in  conjunction 
with  NASD,  has  (it-yelnpfd  procedures 
to  maintain  sur\eillaiii f  and  member 
compliance  with  NASD  and 
Commission  rules.  Furthermore,  the 
Commission  notes  that  Nasdaq 
represents  that  a  firm's  .Secondar\ 
MMID  would  be  withdrawn  for  all 
purposes  and  for  all  sec:urities  if  it  were 
to  be  determined  that  the  firm  was  using 
the  Secondary  MMID  improp<;rly. 

Nasdaq  has  requested  that  the 
Commissiim  find  good  cause  for 
approv,  ing  the  proposed  rule  change  and 
Amendment  No    1  thereto  prior  to  the 
thirtieth  day  after  public:ation  of  ncjtice 
thereof  in  the  Federal  Register.  The 
Commission  believes  that  granting 
accelerated  approval  to  extend  the  Pilot 
for  an  additional  six  months,  and 
making  such  extension  retroactive  to 
September  1.  2003.  will  allow  Nasdaq  to 
continue,  without  interruption,  the 
existing  operation  of  the  Pilot. 
Accordingly,  the  Commission  finds 


good  cause,  pursuant  to  section  19(b)(2) 
of  the  Act.'"  for  approving  the  proposed 
rule  change,  as  amended,  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(h)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-NASD-2003- 
137).  and  Amendment  No.  1  thereto,  are 
hereby  approved  on  an  accelerated 
basis. 

For  the  Commission,  by  the  Ui\isioii  of 
Market  Regulation,  pursuant  to  delegated 
.lulhoritv.'-' 

Margaret  H.  McFarland, 
Ih-putv  .Sri  rrlan. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^8614;  File  Nos.  SR- 
NSCC-2003-19  and  SR-DTC-2003-1 1  ] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  The  Depository  Trust 
Company;  Notice  of  Filing  of  Proposed 
Rule  Changes  Relating  to  the 
Consolidation  of  Settlement 
Processing  Operations  and  to  the  Use 
of  the  Federal  Reserve  Banks'  Net 
Settlement  Service 

C)(  tobpr  <).  2(K).i. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act ').'  notice  is  hereby  given  that  on 
September  26.  2003,  the  National 
Securities  Clearing  Corporation 
C'NSCC")  and  The  Depository  Trust 
CCompany  C'DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
changes  (File  Nos.  SR-NSCC-2003-19 
and  SR-DTC-2003-1 1).  The  proposed 
rule  changes  are  described  in  Items  I,  II, 
and  III  below,  which  items  have  been 
prepared  primarily  by  NSCC  and  DTC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  changes  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  NSCC  proposed  rule  change 
proposes  that  NSCC  require  all  its 
settling  banks  to  use  the  Federal  Reserve 


"  In  approvinji  this  pmpos.il,  .!•>  iiiit'iulHil   ihp 
Oiminis.sion  has  considcri'd  it.>>  iiMp;n  t  on 
efficiency,  conipetitioii.  and  capital  formation.  1.5 
U.S.C.  78c(fl. 

9  15U.S.C.  78o  3(b)(U). 


i»15  U.S.C.  78s(b)(2). 
■>  15  U.S.C,  78s(b)(2). 
>M7CFR2()0  30-3(a)(12). 
'15  U.S.C.  78s(li)(l). 
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Banks'  ("FRBs")  Net  Settlement  Service 
("NSS")  to  satisfy  their  end-of-day 
settlement  obligations. ^  The  NSCC  and 
DTC  proposed  rule  changes  propose  that 
NSCC  and  DTC  consolidate  their 
settlement  processing  operations. 

II.  Self-Regulatory  Organizatioii's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  their  filings  with  the  Commission, 
NSCC  and  DTC  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  changes  and 
discussed  any  conunents  they  received 
on  the  proposed  rule  changes.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
NSCC  and  DTC  have  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

1.  Consolidated  Settlement  Processing 
Operation 

Currently,  DTC  and  NSCC  settlements 
are  run  on  two  separate  systems  each  of 
which  is  fed  throughout  the  day  with 
debit  and  credit  data  generated  by 
participant/member  activities.  At  the 
end  of  the  processing  day,  the  data  is 
summarized  and  reported  by  product 
category  (e.g.,  in  the  case  of  NSCC, 
continuous  net  settlement,  mutual 
funds,  envelope  services,  etc.  and  in  the 
case  of  DTC,  delivery  orders,  stock 
loans,  dividends,  redemptions,  etc.)  on 
the  Participant  Terminal  System 
("PTS")  via  separate  DTC  and  NSCC 
screens.  The  data  is  netted  separately  at 
DTC  and  at  NSCC  to  produce  an 
aggregate  debit  or  credit  at  each  clearing 
agency. 

Following  the  determination  of  final 
net  nimibers  for  each  participant/ 
member  for  each  clearing  agency,  a 
participant/member's  credit  balance  at 
one  clearing  agency  is  netted  against 
any  debit  balance  at  the  other  ("cross- 
endorsement").  The  settling  banks 
subsequently  authorize  settlement  for 
their  participant  customers  in  an 
"acknowledgement"  process  and  then 
transmit  or  receive  funds  to  or  from 
DTC's  account  and  to  or  from  NSCC 
subaccount  at  the  Federal  Reserve  Bank 
ofNewYork("FRBNY"). 


2  On  September  2,  2003,  DTC  implemented  the 
requirement  that  all  DTC  settling  banks  use  NSS. 
Securities  Exchange  Act  Release  No.  48089  (June 
25.  2003),  68  FR  40314  (July  7,  2003)  (File  No.  SR- 
DTC-2002-061. 

'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  NSCC  and  DTC. 


In  order  to  promote  operating 
efficiencies,  improve  risk  management, 
and  lower  transaction  processing  costs, 
DTC  and  NSCC  are  seeking  to  introduce 
a  consolidated  settlement  processing 
operation.  A  consolidated  settlement 
processing  operation  will  provide 
participants/members  with  consolidated 
NSCC  and  DTC  settlement  reporting,  a 
single  point  of  access  for  both  NSCC  and 
DTC  settlement  information,  and 
reduced  settlement  risk.  This 
consolidation  is  intended  to  be 
operational  only.  It  is  not  intended  to 
affect  the  legal  relationship  that 
participants/members  and  their  settling 
banks  have  with  NSCC  or  DTC. 

The  new  consolidated  settlement 
processing  operation  will  provide  DTC 
and  NSCC  participants/members  and 
their  settling  banks  with  a  single  set  of 
enhanced  PTS  functions.  Each 
participant/member  will  be  able  to  view 
its  DTC  and  NSCC  settlement  activity 
and  will  be  provided  a  consolidated 
end-of-day  netted  DTC/NSCC  settlement 
obligation.  A  participant/member's 
debits  and  credits  at  DTC  and  at  NSCC 
will  be  separately  summarized  in  one 
consolidated  activity  statement  which 
will  show  the  final  DTC  and  NSCC 
balances  and  the  netted  amount  for  each 
participant/member. 

2.  Net  Settlement  Service 

To  reduce  settlement  risk  and  to 
permit  settling  banks  to  settle  their  net- 
net  debits  at  NSCC  and  at  DTC  with  a 
single  payment,  NSCC  is  amending  its 
procedures  to  require  that  NSCC  settling 
banks  satisfy  their  daily  net-net  debit 
balances  at  NSCC  through  the  use  of 
NSS. 

The  change  being  sought  is  consistent 
with  DTC's  requirement  that  its  settling 
banks  utilize  NSS.'* 

As  more  fully  described  below,  NSS 
will  permit  DTC,  as  NSCC's  settlement 
agent,  to  submit  instructions  to  have  the 
FRB  accounts  of  the  NSCC  settling 
banks  charged  for  their  NSCC  net-net 
debit  balance.  By  centralizing  DTC  and 
NSCC's  settlement  processing  and  by 
adopting  NSS  as  the  payment 
; mechanism,  each  settling  bank's  balance 
at  NSCC  (whether  a  net-net  debit  or  a 
net-net  credit)  will  also  be  aggregated  or 
netted  with  its  settlement  beilance  at 
DTC  resulting  in  only  a  single  debit  or 
single  credit  having  to  be  made  to  the 
settling  bank's  FRB  account.  Utilization 
of  NSS  by  NSCC  members  and  their 
settling  banks  will  eliminate  the  need 
for  a  settling  bank  to  initiate  a  wire 
transfer  in  satisfaction  of  a  net-net  debit 
balance,  which  should  reduce  the  risk  a 
settling  bank  may  incur  a  late  payment 


fee  due  to  a  delay  in  wiring  settlement 
funds  and  will  permit  the  aggregation  or 
netting  of  such  amounts  with  its  DTC 
balance.^ 

NSCC  is  proposing  certain  technical 
corrections  to  assure  that  defined  terms 
and  other  provisions  are  used 
consistently.  Accordingly,  NSCC's  Rule 
1  (Definitions  and  Descriptions)  is  being 
amended  to  (1)  include  a  new  definition 
of  "Settlement  Agent  "  as  DTC  will  act 
as  NSCC's  settlement  agent  in  collecting 
and  paying  out  settlement  monies  and 
(2)  set  forth  the  definition  for  "Net 
Credit  Balance"  which  is  currently  used 
in  Rule  12  (Settlement)  and  elsewhere 
in  the  Rules. 

NSCC  Rule  12  and  Rule  55  (Settling 
Banks)  are  being  amended  to  make  clear 
that  in  those  instances  where  NSCC 
permits  a  Settling  Member,  Insurance 
Carrier  Member,  or  Fund  Member  to 
settle  other  than  through  a  settling  bank, 
it  will  be  deemed  to  have  failed  to  settle 
if  it  fails  to  pay  its  Net  Debit  Balance.'' 
In  addition,  rule  language  is  being 
modified  to  make  clear  that  settlement 
of  monies  will  be  effected  in  the  manner 
provided  for  in  NSCC's  Procedures. 

NSCC  Procedure  VIII  (Money 
Settlement  Service)  is  being  amended  to 
reflect  the  requirement  that  settling 
banks  use  NSS  and  to  provide  the 
procedures  whereby  settling  banks  that 
act  as  such  for  both  NSCC  and  DTC 
("common  settling  banks ')  will  have 
their  settlement  balances  at  both 
clearing  agencies  aggregated  or  netted 
into  a  single  payment  or  credit  amount. 

Prior  to  using  NSS,  settling  banks  will 
be  required  to  sign  a  Settler  Agreement 
with  an  FRB  which  incorporates  a 
requirement  that  the  settling  bank  agrees 
to  the  terms  of  the  FRB's  Operating 
Circular  No.  12.  Under  Section  6.4  of 
Operating  Circular  No.  12,  the 
settlement  agent  (i.e.,  DTC  acts  as 
settlement  agent  for  NSCC)  has  certain 
responsibilities  regarding  allocation 
among  settling  banks  of  a  claim  for 
indemnity  by  the  FRB.  The  allocation  of 
any  such  claim  among  NSCC's  members 
will  be  as  described  in  NSCC  Procedure 
VIII,  Section  4(iv).  The  signed  Settler 
Agreement  must  be  on  the  settling 
bank's  letterhead,  signed  by  an 
authorized  signer  recognized  by  the 
FRB,  and  submitted  to  the  FRB' through 
DTC  as  NSCC's  settlement  agent. 


<  Supra  note  2. 


5  Should  NSS  not  be  available  for  any  reason, 
then  Settling  Banks  will  be  obligated  to  settle  their 
NSCC  and  DTC  obligations  by  wire  transfer 

<■  Net  Debit  Balance  for  a  business  day  as  used 
with  respect  to  a  Member,  Insurance  Carrier 
Member,  or  Fund  Member  means  the  amount  by 
which  the  Members.  Insurance  Carrier  Member,  or 
Fund  Member's  gross  debit  balance  for  such 
business. day  exceeds  its  gross  credit  balance  on 
such  business  dav. 
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Settling  banks  that  also  act  as  settling 
banks  for  DTC  participants  have  to  sign 
a  Settler  Agreement  with  the  FRB 
designating  DTC  as  their  NSS  settlement 
agent.  Accordingly,  these  settling  banks 
will  not  be  required  to  sign  new  Settler 
Agreements  to  cover  NSCC's  NSS 
settlement.  Instead,  as  provided  in 
NSCC  Procedure  VIII.  the  Settler 
Agreements  they  provide  to  DTC  for 
delivery  to  the  FRB  designating  DTC  as 
their  NSS  settlement  agent  will,  upon 
the  approval  and  effectiveness  of 
NSCC's  proposed  rule  change,  be 
deemed  to  include  the  settling  bank's 
NSCC  settlement  obligations  as  well  as 
its  DTC  settlement  obligations. 

As  is  currently  required,  each  settling 
bank  will  be  required  to  acknowledge  its 
NSCC  net-net  balance  at  the  end  of  the 
day.  However,  any  settling  bank  that  is 
a  Member  and  settles  solely  for  its  own 
account  may  elect  to  not  acknowledge 
its  net-net  settlement  balance  at  the  end 
of  the  day.^  This  option  will  not  be 
made  available  to  settling  banks  that 
settle  for  others  because  the 
acknowledgement  process  includes- the 
option  to  refuse  to  pay  for  a  participant 
for  whom  the  settling  bank  provides 
settlement  services.  Unless  a  settling 
bank  has  elected  not  to  acknowledge  its 
net-net  settlement  balance  as  provided 
above,  DTC  will  not  send  a  settling 
bank's  net-net  debit  balance  to  a  FRB  for 
collection  until  the  settling  bank  has 
acknowledged  its  balance. 

As  NSCC's  settlement  agent.  DTC  will 
send  a  "preadvice"  to  each  settling 
bank,  notif\-ing  the  settling  bank  that 
DTC  is  about  to  send  its  NSS 
transmission  to  the  FRB.  If  a  settling 
bank  does  not  have  sufficient  funds  in 
its  FRB  account  to  enable  DTC,  as 
settlement  agent,  to  debit  the  full 
amount  of  its  settlement  balance  or 
should  NSS  not  be  available  to  a  settling 
bank  for  any  reason,  the  settling  bank 
will  be  obligated  to  wire  all  such 
amounts  to  DTC  prior  to  the  designated 
cut-off  time." 

A  new  item  4  in  NSCC  Procedure  VIII 
sets  forth  the  netting  and  payment 
obligations  among  common  settling 
banks,  NSCC.  and  DTC.  For  each 
common  settling  bank,  DTC,  as 


"Settling  bank.!,  flef-tius;  not  to  acknowledge  their 
settlement  balance  will  be  required  to  .sign  an 
.Acknowledgement  Option  Form.  A  common 
settling  bank  may  not  elect  to  opt  out  of 
acknowledging  its  balances  unless  it  settles  solely 
for  its  own  account  at  both  DTCl  and  NSCC  in  which 
case  that  election  will  t  over  both  the  bank's  N.SCX: 
and  DTC  net  settlement  balances 

"  If  a  settling  bank  is  expeneiu  ing  extenuating 
circumstances  and  as  a  result  needs  to  opt  out  of 
NSS  for  one  business  day  and  send  its  wire  directly 
to  DTC's  FRBNY  account  for  its  debit  balanc  e.  that 
settling  bank  must  notify  N.SCC/DTC  prior  to 
acknowledging  its  settlement  balance. 


settlement  agent,  will  aggregate  or  net 
the  net-net  debit  or  net-net  credit  as 
applicable  due  by  or  due  to  such  bank 
from  or  to  NSCC  and  DTC.  If  the 
common  settling  bank  owes  a  settlement 
debit  to  both  clearing  agencies.  DTC  will 
debit  the  FRB  account  the  sum  of  the 
debit  amounts.  If  the  bank  is  owed  a 
settlement  credit  from  both,  DTC  will 
wire  the  bank  the  sum  of  the  credit 
amounts. 

Where  the  common  settling  bank 
owes  a  debit  to  one  clearing  agency  and 
is  owed  a  credit  from  the  other,  the 
common  settling  bank  will  be  obligated 
to  pay  the  net  amount  of  that  sum  (if  a 
net  debit)  or  be  entitled  to  receive  the 
net  amount  (if  a  net  credit).  The  clearing 
agency  which  prenet  owes  the 
settlement  credit  to  the  common  settling 
bank  will  pay  the  net  credit  difference 
to  the  other  clearing  agency  if  the  other 
clearing  agency  has  a  prenet  debit. "^ 
NSCC  will  implement  its  failure  to  settle 
procedures  if  any  common  settling  bank 
that  had  a  net-net  debit  to  NSCC  before 
aggregation  or  netting  of  such  amounts 
with  the  common  settling  bank's  DTC 
settlement  balance  fails  to  pay  its 
aggregate  NSCC'DTC  net  debit  amount, 
referred  to  as  the  "consolidated 
settlement  debit  amount.  "  in  full  by  the 
time  specified  in  NSCC  and  DTC's 
proc:edures. 

NSCC  and  DTC  believe  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  section  17A  of 
the  Act  '"'  and  the  rules  and  regulations 
thereunder  applicable  to  NSCC  and  DTC 
because  they  are  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  ctjntrol  of 
the  clearing  agencies  or  for  which  they 
are  responsible  by  reducing  the  risk  that 
the  completion  of  settlement  will  be 
delayed  because  a  settling  bank  is  late 
or  is  unable  to  wire  funds  to  DTC  or 
NSCC  in  settlement  of  its  obligations. 

IBI  Self-Re(;ulator\'  Organization's 
Statt'ment  on  Burden  on  (Competition 

NSCC  and  DTC  do  not  believe  that  the 
proposed  rule  changes  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization  "s 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members.  Participants  or  Others 

NSCC  and  DTC]  have  discussed  this 
proposal  with  various  participants  and 
industry  groups,  a  number  of  whom 


'F.ir  example,  if  NSCC  owes  the  common  settling 
bank  S5  million,  and  DTC  is  owed  %2  million  by 
the  Lommuri  .ettling  bank.  NS(;C  will  pav  DTC  $3 
nullioii  (IdlUrs  which  DTC  will  pav  to  the  common 
settling  bank  using  NSS. 

•0  15U.S.C.  78q-l. 


have  worked  closely  with  NSCC  and 
DTC  in  developing  the  proposed 
consolidated  settlement  system.  NSCC 
and  DTC  will  notify  the  Commission  of 
any  written  comments  received. 

III.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  changes  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File 
Nos.  SR-NSCC-2003-19  and  SR-DTC- 
2003-11.  These  file  numbers  should  be 
included  on  the  subject  line  if  e-mail  is 
used.  To  help  us  process  and  review 
comments  more  efficiently,  comments 
should  be  sent  in  hardcopy  or  by  e-mail 
but  not  by  both  methods.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  NSCC  and  DTC. 

All  submissions  should  refer  to  File 
Nos.  SR-NSCC-2003-19  and  SR-DTC- 
2003-11  and  should  be  submitted  by 
November  3,  2003. 


r>_  J I 


orn    /  C-^.J, 


0.r,t^U/....       1   •?  Orml     /   KT,-V»i/^QC- 
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For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
iuithority." 

Margaret  H.  McFarland, 
Deputy  Secretan,'. 
|FR  Dot:.  03-26258  Filed  10-16-03;  8:45  am) 

BILUNG  CODE  8010-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3545] 

State  of  North  Carolina;  Amendment  #3 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective  October 
8,  2003,  the  above  numbered  declaration 
is  hereby  amended  to  include  Bladen, 
Columbus,  Cumberland,  Davidson, 
Duplin.  Durham,  Harnett,  Johnston, 
Robeson,  Sampson  and  Wake  Counties 
as  disaster  areas  due  to  damages  caused 
by  Hurricane  Isabel  occurring  on 
September  18,  2003  and  continuing 
through  September  26,  2003. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  coimties  of 
Chatham,  Davie,  Forsyth,  Guilford, 
Hoke,  Lee,  Montgomery,  Moore, 
Randolph,  Rowan,  Scotland  and  Stanly 
in  the  State  of  North  Carolina;  and 
Dillon  and  Marlboro  Counties  is  the 
State  of  South  Carolina  may  be  filed 
until  the  specified  date  at  the  previously 
designated  location.  All  other  counties 
contiguous  to  the  above  named  primary 
counties  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
November  17,  2003,  and  for  economic 
injury  the  deadline  is  June  18,  2004. 

(Clatalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  October  9,  2003. 
S.  George  Camp, 

Acting  Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  0.3-26287  Filed  10-16-03;  8:45  am] 

BILUNG  CODE  802S-O1-P 
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DEPARTMENT  OF  STATE 
[PubWNotice  4282] 

Notice  of  Meeting;  United  States 
International  Telecommunication 
Advisory  Committee;  Information 
Meeting  on  the  World  Summit  on  the 
Information  Society  and  the  U.S. 
Preparatory  Process 

The  Department  of  State  announces  a 
meeting  of  the  U.S.  International 
Telecommunication  Advisory 
Committee  (ITAC).  The  purpose  of  the 
Committee  is  to  advise  the  Department 
on  matters  related  to  telecommunication 
and  information  policy  matters  in 
preparation  for  international  meetings 
pertaining  to  telecommunication  and 
information  issues. 

The  ITAC  will  meet  to  discuss  the 
matters  related  to  the  World  Summit  on 
the  Information  Society  (WSIS),  which 
will  take  place  in  December  2003. 
including  U.S.  preparations  for  the 
WSIS.  The  meeting  will  take  place  on 
November  6,  2003  from  10:30  a.m.  to  12 
p.m.  at  the  Historic  National  Academy 
of  Science  Building.  The  National 
Academy  of  Sciences  is  located  at  2100 
C  St.,  NW..  Washington.  DC. 

Members  of  the  public  are  welcome  to 
participate  and  may  join  in  the 
discussions,  subject  to  the  discretion  of 
the  Chair.  Persons  planning  to  attend 
this  meeting  should  send  the  following 
data  by  fax  to  (202)  647-7407  or  e-mail 
to  worsIeydm@state.gov  not  later  than 
24  hours  before  the  meeting:  (1)  Name 
of  the  meeting,  (2)  your  name,  and  (3) 
organizational  affiliation.  A  valid  photo 
ID  must  be  presented  to  gain  entrance  to 
the  National  Academy  of  Sciences 
Building.  Directions  to  the  meeting 
location  may  be  obtained  bv  calling  the 
ITAC  Secretariat  at  (202)  647-2592  or 
email  to  worsleydm@state.gov. 

Dated:  October  7,  2003. 
Anne  |ilIson, 

Foreign  Affairs  Officer.  Department  of  Slate. 
[FR  Doc.  03-26301  Filed  10-16-03;  8:45  ami 
BILLING  CODE  4710-07-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration  . 
[Summary  Notice  No.  PE-2003-58] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's  riilemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14.  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR.  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of.  and  participation  in.  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identif}'  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  November  6.  2003. 

ADDRESSES:  You  mav  submit  comments 
[identified  bv  DOT  DMS  Docket  Number 
FAA-200X-XXXXX]  by  any  of  the 
following  methods: 

•  Web  Site:  http://dws.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax:  1-202^93-2251. 

•  Mail:  Docket  Management  Facility': 
U.S.  Department  of  Transportation. 
400Seventh  Street,  SW..  Nassif 
Building.  Room  PL-401.  Washington. 
DC  20590-001. 

•  Hand  Deliven,"  Room  PL-401  on 
the  plaza  level  of  the  Nassif 
Building.400  Seventh  Street.  SW.. 
Washington.  DC.  between  9  a.m.  and  5 
p.m..  Monday  through  Friday,  except 
Federal  Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://w\\'w. regulations. gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PC- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW.. 
Washington.  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

FOR  FURTHER  INFORMA     )N  CONTACT:  Tim 

Adams  (202)  267-8033.  Sandy 
Buchanan-Sumter  (202)  267-"~271. 
Office  of  Rulemaking  (.'*  RM-1 ,.  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 
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Issued  in  Washington.  DC.  on  October  10. 
2003. 
Richard  D.  McCurdy. 

Acting  Assistant  Chief  Counsel  for 
Regulations 

Petitions  for  Exemption 

Docket  No.:  FAA-2003-16105. 

Petitioner:  Venture  Travel,  LLC  d.b.a. 
Taquan  Air. 

Section  of  14  CFR  Affected  14  CFR 
135.203(a)(1). 

Description  of  Relief  Sought:  Tn 
permit  Venture  TraveL  LLC  d  b.a. 
Taquan  Air  to  operate  under  visual 
flight  rules  outside  controlled  airspace 
over  water  at  an  altitude  below  500  feet. 

[FR  Doc:   03-26226  Filed  10-16-03.  8:45  ami 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-59] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMIMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary-  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  October  27,  2003. 
ADDRESSES:  You  mav  submit  comments 
[identified  by  DOT  DMS  Docket  Number 
FA.\-200X-XXXXX1  by  any  of  the 
following  methods: 

•  Web  Site:  http://dms.dot.gov 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax:  1-202-193-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
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Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401.  Washington,  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://wTA'Vi  regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW,. 
Washington,  EK],  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Adams  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271, 
Office  of  Rulemaking  (ARM-1),  Federal 
.■\viation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11,91. 

Issued  in  Washington,  DC.  on  October  10, 
2003 
Richard  D.  McCurdy. 

Acting  Assistant  C.hwf  Cnnnsvl  for 
Regulations 

Petitions  for  Exemption 

Docket  So.:  FAA-2003-15161, 

Petitioner:  Saudi  Arabian  Oil 
C'ompany. 

Section  of  14  CFR  Affected:  14  CFR 
hi. 72(a)(2). 

Description  of  Relief  Sought:  To 
permit  Saudi  Arabian  Oil  Company 
pilots  who  hold  foreign  pilot  licenses  to 
obtain  special  purpose  pilot 
authorizations  to  operate  civil  aircraft  of 
US.  registry  leased  to  Saudi  Arabian  Oil 
Company  for  a  purpose  other  than 
carrying  persons  or  property  for 
compensation  or  hire, 

(FR  Doc.  03-26227  Filed  10-16-03;  8:45  am] 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-61] 

Petitions  for  Exemption;  Sunjmary  of 
Petitions  Received 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  petition  for  exemption 

received. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption,  part  11  of  Title  14.  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary  of  a  certain 
petition  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of.  and  participation  in.  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  November  6,  2003, 
ADDRESSES:  Send  comments  on  the 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW,,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-16037  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  the 
FAA  received  your  comments,  include  a 
self-addressed,  stamped  postcard. 
You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Annette  Kovite  (425-227-1262), 
Transport  Airplane  Directorate  (ANM- 
113),  Federal  Aviation  Administration, 
1601  Lind  Ave  SW.,  Renton,  WA 
98055-4056;  or  Caren  Centorelli  (202- 
267-8199),  Office  of  Rulemaking  (ARM- 
1).  Federal  Aviation  Administration, 
800  Independence  Avenue.  SW., 
Washington,  DC  20591.  This  notice  is 
published  pursuant  to  14  CFR  11.85  and 
11.91. 

Issued  in  Washington.  DC,  on  October  14. 
2003. 
Richard  D.  McCurdy, 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Petitions  for  Exemption  ' 

Docket  No.:  FAA-2003-16037. 
Petitioner:  Custom  Air  Transport. 
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Section,  of  14  CFR  Affected:  14  CFR 
25.855(a),  25.857(e)  and  25.1447(c)(1). 

Description  of  Relief  Sought:  To  allow 
the  carriage  of  up  to  12  livestock 
attendants  or  grooms  on  the  main  deck 
of  Boeing  727-200  all-cargo  airplanes. 

|FR  Doc.  03-26308  Filed  10-16-03;  8:45  am] 
BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2003-60] 

Petitions  for  Exemption,  Disposition  of 
Petition  issued  , 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  disposition  of  prior 
petition. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  the  disposition  of  a 
certain  petition  previously  received. 
The  pm-pose  of  Uiis  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

FOR  FURTHER  INFORMATION  CONTACT: 

Caren  Centorelli,  Office  of  Rulemaking 
(ARM-1).  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Tel.  (202)  267-8199. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  EXI!,  on  October  14, 
2003. 
Richard  D.  McCurdy, 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Disposition  of  Petitioii 

Docket  No.:  FAA-2002-12918. 

Petitioner:  Asia  Pacific  Airlines. 

Section  of  14  CFR  Affected:  14  CFR 
25.785(j),  25.813(b),  25.857(e)  and 
25.1447(c)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  carriage  of  two 
supemiuneraries  with  the  flight  deck 
door  closed  dining  taxi,  takeoff  and 
landing  and  exits  in  the  Class  E 
compartment  designated  for 
supernumerary  use  in  lieu  of  the  right 
flight  deck  window  exit. 


Partial  Grant,  09/10/2003.  Exemption 
No.  8136. 

[PR  Doc.  03-26309  Filed  10-16-03;  8;45  am] 

BILUNG  CODE  4910-13-M 


DEPARTIMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  202:  Portable 
Electronic  Devices 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  RTCA  Special 
Committee  202  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  202:  Portable 
Electronic  Devices. 
DATES:  The  meeting  will  be  held  on 
October  28-30,  2003  from  9  a.m.  to  4:30 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  Inc.,  1828  L  Street,  NW.,  Suite 
805,  Washington,  DC  20036-5133. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  805,  Washington,  DC  20036-5133; 
telephone  (202)  833-9339;  fax;  (202) 
833-9434;  Web  site;  http:// 
www.rtca.org. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
202  meeting.  The  agenda  will  include; 

•  October  28; 

•  Working  Groups  1  through  4  meet 
all  day 

•  October  29: 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Review 
Agenda,  Review/ Approve  Previous 
Common  Plenary  Summary,  Review 
Open  Action  Items) 

•  Review  and  update  of  EUROCAE 
WG58  Activities 

•  Report  and  Update  on  Plans  for 
lATA  SPSG#9  Activities 

•  Summary  Scoping  and  Plan  for  SC- 
202  Phase  1  Deliverables 

•  Review  Working  Group  (WG) 
Progress  and  Identify  Issues  for 
Resolution  (will  continue  into 
second  day  as  required) 

•  Working  Group  1  (PEDs 
characterization,  test,  and 
evaluation) 

•  Overview  of  SC-202  Phase  1  report 
materials  completed  in  draft  form 

•  Preliminary  or  summary  list  of 
devices  type/categorizations 

•  Grouped  by  frequencies  used, 
modulation  type,  power,  etc. 


Prioritized  device  categories  for 
Phase  1  document 
Equipment  needs  or  other  support 
required 

Working  Group  2  (Aircraft  test  and 
analysis) 

Overview  of  SC-202  Phase  1  report 
materials  completed  in  draft  form 
Current  state  of  planning  for  aircraft 
test 

What  has  to  be  determined  to  be 
already  existing  and  useable  data 
Needs  for  airplane  availability 
What  needs  to  be  done  for  Phase  1 
documentation 

Equipment  needs  or  other  support 
required 
October  30; 
Continue  Plenary  Session 
Review  of  Working  Group  (WG) 
Progress  and  Identifv'  Issues  for 
Resolution 

Working  Group  3  (Aircraft  systems 
susceptibility) 

Overview  of  SC-202  Phase  1  report 
materials  completed  in  draft  form 
Definition  of  systems  susceptibility 
presentation  format 
Prioritized  list  of  on-aircraft 
systems  to  identify  "most  critical" 
victim  systems 

Summary  of  timeframe  for  data 
availability 

Testing  requirements  identified, 
plan  for  initial  susceptibility  testing 
What  remains  to  be  done  for  Phase 
1  documentation 

Working  Group  4  (Risk  assessment, 
practical  application,  and  final 
documentation) 

Overview  of  SC-202  Phase  1  report 
materials  completed  in  draft  form 
First  cut  or  current  plan  for  what 
guidance,  and  identify  where  the 
gaps  are  that  should  be  addressed  in 
SC-202  report 

final  requests  for  data  from  other 
WGs  (what  data  is  needed  first) 
What  needs  to  be  done  for  Phase  1 
documentation 

Issues  identified  for  resolution  by 
several  Working  Groups 
How  to  address  the  intermodulation 
issue 

How  to  address  the  muItiple-PED 
issue 

Assignment/Review  of  Future  Work 
Closing  Session  (Other  Business, 
Date  and  Place  of  Next  Meeting, 
Closing  Remarks,  Adjourn) 
Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
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CONTACT  section.  Members  of  the  public 
mav  present  a  written  statement  to  the 
committee  at  any  time 

Issued  in  Washington  DC.  on  October  3. 
2003. 
Robert  Zoldos. 

FAA  Svstfin  Eiigint-fT.  FITCA  Advisory 

Committee 

IFR  Dor   0:'!-262iO  Filerl  U)-16-0.3:  8:45  am] 

BILUfMj  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  197: 
Rechargeable  and  Starting  Batteries 

AGENCY:  Federal  Aviation 
Administration  1F.\.\).  DOT 
ACTION:  Notice  of  RTCA  Special 
Committee  197  meeting. 


members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section   Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time 

l)Ht-'d;  Issued  in  VVastiingtini,  IK'.,  un 
September  24.  2003. 
Bob  Zoldos. 

FAA  .Sisfcni  Engineer.  HTi:.-\  .■\ihi.',iin 
Committee. 
IFR  Dn(    n:i-2r)2:n  Filed  10-1fV-fl3;  8:45  am] 

BILLING  CODE  4910-13-M 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  publu.  of  a  meeting  of 
RTCA  Special  Committee  197: 
Rechargeable  and  Starting  Batteries. 
DATES:  The  meeting  will  be  held 
October  21-23.  200.^.  starting  at  9  am 
ADDRESSES:  The  meeting  will  be  held  at 
the  Wvndham  Riverfront  Hotel.  701 
Convention  Center  Blvd  ,  New  Orleans. 
LA  70130. 

FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat.  1828  L  Street.  NW.. 
Washington.  DC  20036;  telephone  (202) 
833-9339;  fax  (202)  833-9434;  Web  site 
h  tip : '  |\\^\■\\■.^tca  .org 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(d)(2)  of  the  Federal 
Advisory  Clommittee  Act  (Pub.  L.  92- 
463.  5  U.S.C.  .\ppendix  2).  notice  is 
herebv  given  for  a  Special  Committee 
197  meeting.  The  agenda  will  include: 

•  October  21: 

•  Opening  Session  (Welcome  and 
Introductorv  Remarks,  Review  of 
Agenda.  Approve  Summarv 
Meeting  #4) 

•  Review  of  Submitted  comments 

•  Review  SC-197  MOPS  Draft.  RTCA 
Paper  No.  174-03/SC-197-0n 

•  October  22: 

•  Continuation  of  Review  of  SC-197 
MOPS  Draft 

•  October  23; 

•  Proposed  Schedule  for  Subsequent 
Meetings 

•  Other  Business 

•  Closing  Session  (Establish  Agenda 
for  Next  Meeting,  Date  and  Place  of 
Next  Meeting) 

•  Meeting  for  Advanced  Technologies 
(lEC) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Change  Notice  for  RTCA  Program 
Management  Committee 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  RTCA  Program 
Management  C]ommittee  meeting. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
RTt.A  Program  .Management  Committee. 
DATES:  The  meeting  will  be  held 
October  28.  2003,  starting  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
RTCA.  Inc.,  1828  L  Street.  NW..  Suite 
80,T.  Washington.  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  .Secretariat.  1828  L  Street,  NW., 
Suite  850.  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://i\'ww.rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(d)t2)  of  the  Federal 
Advisory  Committee  (Pub.  L.  92-463.  5 
U.S.C,  Appendix  2).  notice  is  hereby 
given  for  a  Program  Management 
Committee  meeting.  The  revised  agenda 
will  include; 

•  October  28; 

•  Opening  Session  (Welcome  and 
hitroductorv  Remarks.  Review/ 
.Approve  Summary  of  Previous 
.Meeting) 

•  Publication  (;onsiderati(3n/Approval; 

•  Final  Draft.  Revised  DO-236A— 
Minimum  .Aviation  System 
Performance  Standards:  Required 
Navigation  Performance  for  Area 
Navigation.  TRCA  Paper  No.  166- 
03/PMC-290.  prepared  by  SC-181. 

•  Final  Draft.  Revised  DO-'283— 
Minimum  Operational  Performance 
Standards  for  Required  Navigation 
Performance  for  Area  Navigation, 

R  TCA  Paper  No   1 6  7-03/PMC-29 1 , 
prepared  bv  SC-18 1 

•  Final  Draft.  Revised  DO-271A— 


Minimunf  Operational  Performance 
Standards  for  Aircraft  VDL  Mode  3 
Transceiver  Operating  in  the 
Frequency  Range  1 1  7.975-137.000 
MHz,  RTCA  Paper  No.  181-03/ 
PMC-293,  prepared  by  SC-1 72. 

•  Final  Draft.  Next  Generation  Air/ 
Ground  Communication  System 
INEXCOMI  Implementation 
Considerations:  Factors  to  be 
Considered  in  Planning  for 
Transition  to  VDL  Mode  3 
Integrated  Voice  and  Data 
Communications  in  the  National 
Airspace  System,  RTCA  Paper  No. 
188-03/PMC-295,  prepared  by  SC- 
198. 

•  Discussion; 

•  Special  Committee  186,  ADS-B 

•  Discuss  Display  Integration  of  ADS- 
B  and  TCAS 

•  Special  Committee  193 

•  Update  Terms  of  Reference 

•  Special  Committee  196 

•  Review/Status  of  Training  Guidance 
Document 

•  Special  Committee  Chairman's 
Reports 

•  Action  Item  Review: 

•  Review/Status— All  open  action 
items 

•  Closing  Session  (Other  Business, 
Document  Production.  Date  and 
Place  of  Next  Meeting.  Adjourn) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
mav  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Wasliington.  DC.  on  Ortober  1. 
2003. 
Robert  Zoldos, 

f.-l,4  Svstf^m  Engineer.  HTCA  Advisory 

(Committee 

IFR  Doc.  03-26232  Filed  10-16-03;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Somerset  County,  Pennsylvania  and 
Garrett  County,  MO 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
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prepared  for  a  proposed  transportation 
project  along  Section  019  of  U.S.  219. 
This  section  extends  from  the  southern 
terminus  of  the  Meyersdale  Bypass  in 
Somerset  County,  Pennsylvania  to  1-68 
in  Garrett  County,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  W.  Cough  P.E.,  Director  of 
Operations,  Federal  Highway 
Administration,  Pennsylvania  Division 
Office,  228  Walnut  Street.  Room  508. 
Harrisburg,  Pennsylvania,  17101-1720, 
Telephone:  (717)  221-3411;  David  L. 
Sherman,  P.E.,  Project  Manager, 
Pennsylvania  Department  of 
Transportation,  Engineering  District  9, 
1620  North  Juniata  Street, 
Hollidaysburg,  Pennsylvania,  16648, 
Telephone:  (814)  696-7170;  or  Russell 
Walto,  P.E.,  Project  Manager,  Maryland 
State  Highviray  Administration,  707 
North  Calvert  Street,  Maiistop  C-301, 
Baltimore,  Maryland  21202,  Telephone: 
(410)  545-8547. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the 
Pennsylvania  Department  of 
Transportation  (PENNDOT)  and  the 
Maryland  State  Highway 
Administration  (SHA),  will  conduct  a 
Design  Location  Study  and  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  evaluate  alternatives  that 
upgrade  the  current  two-lane 
transportation  system.  The  study  area 
will  extend  from  the  southern  terminus 
of  the  Meyersdale  Bypass  in  Somerset 
County,  Pennsylvania  to  1-68  in  Garrett 
County,  Maryland.  The  corridor  is 
approximately  8.1  miles  in  length. 

The  initial  stage  of  this  process  is  for 
development  of  conceptual  alternatives. 
A  range  of  conceptual  alternatives  will 
be  developed  and  examined  within  the 
context  of  the  identified  project  needs, 
environmental  and  socioeconomic 
constraints,  and  public  input,  as  well  as 
their  consistency  with  county  and 
municipal  plans  and  policies. 
Alternatives  to  be  examined  will 
include  the  No-Build  Alternative  as  well 
as  Build  Alternatives.  This  analysis  will 
be  used  to  refine  the  alternatives  or 
eliminate  a  particular  alternative(s)  from 
further  consideration  due  to  the 
potenticil  for  socio-economic, 
environmental,  or  engineering  impacts. 
This  stage  of  the  study  will  result  in  a 
Preliminary  Alternatives  Analysis 
Report. 

Following  the  preliminary  analysis, 
the  alternatives  that  are  recommended 
for  further  study  will  be  developed  in 
greater  detail  and  the  environmental 
impacts  for  each  will  be  assessed  and 
described  in  the  Environmental  Impact 
Statement. 


Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  federal,  state,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  express  an  interest  in 
the  proposal.  Public  involvement  and 
inter-agency  coordination  will  be 
maintained  throughout  the  development 
of  the  study.  Public  notices  of  the  time 
and  place  of  the  public  meetings  and 
any  required  public  hearings  will  be 
provided. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  is 
addres:ied  and  that  all  significant  issues 
are  identified,  comments  and 
suggestions  are  invited  form  interested 
parties.  Comments  or  questions 
concerning  this  proposed  action  and  the 
EIS  should  be  directed  to  the  FHWA, 
PENNDOT,  or  MDSHA  at  the  addresses 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research. 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
federal  programs  and  activities  apply  to  this 
program.) 

Dated:  October  10.  2003. 
David  C.  Lawton, 

Assistant  Division  Administrator,  Harrisburg. 
Pennsylvania. 
(FR  Doc.  03-26273  Filed  10-16-03:  8:45  ami 

BILUNG  CODE  491&-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-55  (Sub-No.  644X)] 

CSX  Transportation,  Inc. — 
Discontinuance  of  Service 
Exemption — in  Allegheny  County,  PA 

CSX  Transportation,  Inc.  (CSXT)  has 
filed  a  verified  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  of 
Service  to  discontinue  service  over  an 
approximately  11.2-mile  line  of  railroad, 
extending  between  milepost  BG  7.2  at 
Glenshaw  and  milepost  BG  18.4  at 
Bakerstown,  in  Allegheny,  County,  PA. 
The  line  traverses  United  States  Postal 
Service  Zip  Codes  15044,  15101,  and 
15116.  There  are  no  stations  on  the  line. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  state 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Surface  Transportation  Board 
or  with  any  U.S.  District  Coiul  or  has 


been  decided  in  favor  of  complainant 
within  the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports).  49  CFR  1105.11 
(transmittal  letter).  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
discontinuance  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
November  18,  2003.'  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues  and  formal  expressions  of  intent 
to  file  an  OFA  under  49  CFR 
1152.27(c)(2).-  must  be  filed  bv  October 
27,  2003.  Petitions  to  reopen  must  be 
filed  by  November  6,  2003,  with: 
Surface  Trans'portation  Board.  1925  K 
Street,  NW,  Washington.  DC  20423- 
0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Natalie  S.  Rosenberg, 
500  Water  Street.  1150.  Jacksonville,  FL 
32202. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
i\'ww.stb .  dot  .gov. 

Decided:  October  8.  2003. 

Bv  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  03-26133  Filed  10-16-03;  8:45  am] 

BILUNG  CODE  4915-00-P 


1  BecHuse  this  is  a  discontinuance  of  service 
proceeding  and  not  an  abandoninnnt.  trail  use/rai! 
banking  and  public  use  conditions  are  not 
appropriate.  ,\dditionall\ .  ihis  pro(  eeding  is 
exempt  from  environmental  and  historic  reporting 
requirements  under  49  CFR  1105. b(c)(h)  and  1105  8. 
.Nevertheless,  CSXT  filed  environmental  and 
historic  reports  with  its  notice. 

•^Each  offer  of  financial  assistance  must  be 
accompanied  Ijy  the  filing  fee.  which  currently  is 
setal  SI. too.  .Sep  49  CFR  1002.2(f)l25|. 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-55  (Sub-No.  642X)] 

CSX  Transportation,  Inc.— 
Abandonment  Exemption — in 
Vermillion  County,  IL 

On  September  2^,  200 J,  CSX 
Transportation.  Inc.  (CSXT).  filed  with 
the  Surface  Transportaticm  Board  a 
petition  under  49  L'.S.C,  10502  for 
exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  an 
appro.ximatelv  3.9-mile  line  of  radroad. 
in  CSXT's  Western  Reoi(jn.  Chicago 
Division.  Woodland  Subdivision, 
extending  from  milepost  OZE  107  1  at 
Rossville  Junction  to  milepost  OZE 
113.0  at  Henning.  in  Vermillion  fiountv. 
IL.  The  line  traverses  VS.  Postal  Service 
Zip  C:odes  61848  and  609fi3  and 
includes  no  stations 

The  line  does  not  i:ontain  federalU 
granted  rights-of-way,  .A.ny 
documentation  in  CSXT's  possession 
will  be  made  available  promptly  to 
th(ise  requesting  it 

The  interest  of  railroad  employees 
will  be  protected  bv  Orn^on  Short  Linr 
R  Cn — Abandonment — Goshan.  360 
ICC.  91  (1979). 

Bv  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proc;eeding 
pursuant  to  49  U.S.C.  10.502(b)  .A  final 
decision  will  be  issued  bv  lanuary  16. 
2004 

.\nv  offer  of  financial  assistance- 
(OF.A)  under  49  CFR  1 152.27(b)(2]  will 
be  due  no  later  than  10  days  after 
service  of  a  decisi(jn  granting  the 
petition  for  exemption.  Each  OF.-\  must 
be  accompanied  by  the  filing  fee.  which 
currentlv  is  set  at  Si.  100.  See  49  t:FK 
1002.2(f)(25). 

.Ml  interested  persons  should  be 
aware  that,  following  abandonment  ot 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 


due  no  later  than  November  6.  2003. 
Each  trail  use  requ(;st  must  be 
accompanied  bv  a  Si 50  filing  fee.  See  49 
CFR  1002.2(0(27), 

.Ml  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-55 
(Sub-No.  642X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  1925  K 
Street,  N.W.,  Washingtim.  DC  20423- 
0001;  and  (2)  Natalie  S.  Rosenberg.  500 
Water  Street.  1150.  lacksonville.  FL 
32202.  Replies  to  the  C:SXT  petition  are 
due  on  or  before  NovfMtiber  6.  2003. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  C:FR  part  1152. 
Questions  concerning  environmental 
issutis  may  be  diri!c:ted  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  365-1539.  (Assistance  for 
the  hearing  impaired  is  available 
through  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339.] 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS).  if 
nocessarv)  prc^pared  bv  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  anv  agencies  or  other  persons  who 
(  omniented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
nornialU  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  the  Board's  Web  site  at 
"vvww  sth  (lot  gov.  " 

!)>■<  ided:  Oc.tobtT  8.  2003. 

By  llu;  Board.  David  M.  Kcjnschnik, 
Directcjr.  Office  of  Preceediiigs. 
Vernon  \.  Williams. 
Serretan 

\VR  Uof     ():!-2h().!<l  Filed  U)-lh-<J3;  8:45  am) 
BILLING  CODE  491S-0O-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

()( tnber  7,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000.  1750 
Pennsylvania  Avenue.  NW  Washington, 
DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  November  17, 
2003  to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0028. 

Form  \umber:  IRS  Forms  940  and 
940-PR. 

Type  of  Review:  Extension. 

Title:  Form  940:  Employer's  Annual 
Federal  Unemployment  (FUTA)  Tax 
Return:  and  Form  940-R:  Planilla  Para 
La  Declaracion  Annual  Del  Patrono — La 
Contribucic'jn  Federal  Para  El  Desempleo 
(FUTA). 

Description:  Internal  Revenue  Code 
(IRC)  section  3301  imposes  a  tax  on 
employees  based  on  the  first  S7,000  of 
ta.xable  annual  wages  paid  to  each 
employee.  IRS  uses  the  information 
reported  on  Forms  940  and  940— PR 
(Puerto  Ric:o)  to  ensure  that  employers 
have  reported  and  figured  the  correct 
FUTA  wages  and  tax. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 
Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,367,000. 

Estimated  Burden  Hours  Respondent/ 
Recordkeepers: 


Form  940 


Form  940-PR 


Recordkeeping  

Learning  about  the  iaw  or  the  form 
Preparing  and  sending  the  form  to  the  IRS 


13  hr,  52  mm I  14  hr.,  35  min. 

1  hr..  17  min 1  hr.,  0  min. 

1  hr,  50  min I  1  hr.,  35  min. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeepmg  Burden:  20,940,530 
hours. 

OMB  Number:  1545-0052. 

Form  Number:  IRS  Forms  990-PF  and 
4720. 


Type  of  Review:  Revision. 

Title:  Form  990-PF:  Return  of  Private 
Foundation  or  Section  4974(a)(1) 
Nonexempt  Charitable  Trust  Treated  as 
a  Private  Foundation:  and  Form  4720: 
Return  of  Certain  Excise  Taxes  on 
Charities  and  Other  Persons  Under 


Chapters  41  and  42  of  the  Internal 
Revenue  Code. 

Description:  Internal  Revenue  Code 
(IRC)  section  6033  requires  all  private 
foundations,  including  section 
4947(a)(1)  trusts  treated  as  private 
foundations,  to  file  an  annual 
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information  return.  Section  53.4940-  42  of  the  Code  for  prohibited  acts  by 


1(a)  of  the  Income  Tax  Regulations 
requires  that  the  tax  on  net  investment 
income  be  reported  on  the  return  filed 
under  section  6033.  Form  990-PF  is 
used  for  this  purpose.  Section  601 1 
requires  a  report  of  taxes  under  Chapter 


private  foundation  and  certain  related 
parties.  Form  4720  is  used  by 
foundations  and/or  related  persons  to 
report  prohibited  activities  in  detail  and 
pay  the  tax  on  them. 


Respondents:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  54,000. 

Estimated  Burden  Hours  Respondent/ 
Recordkeeper: 


Recordkeeping 

Leaming  about  the  law  or  the  form  

Preparing  the  form 

Copying,  assembling,  and  sending  the  form  to  the  IRS 


Form  990-PF  Form  4720 

^ — j 

141  hr..20min 39  hr.  55  mm. 

28  hr.,  8  min j  16  hr..  30  min 

33  hr.,  33  min '  23  hr..  0  min 

32  min 1  hr.  22  min 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  11,057,373 
hours. 

OMB  Number:  1545-0196.* 

Form  Number:  IRS  Form  5527. 

Type  of  Review:  Revision. 

Title:  Split-Interest  Trust  Information 
Return. 

Description:  The  data  reported  is  used 
to  verify  the  beneficiaries  of  a  charitable 
remainder  trust  include  the  correct 
amounts  in  their  tax  returns,  and  that 
the  split-interest  trust  is  not  subject  to 
private  foundation  taxes. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  88,640. 

Estimated  Burden  Hours  Respondent/ 
Recordkeeper: 


Recordkeeping 

Leaming  about  the  law  or 

the  form. 

Preparing  the  form 

Copying,  assembling,  and 

sending  the  form  to  thie 

IRS. 


62  hr,  24  min. 
11  hr,  19  min. 

19  hr,  20  min. 
1  hr,  52  min. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  7,502,233  hours. 

OMB  Number:  1545-1222. 

Form  Number:  IRS  forms  8635  and 
9383. 

Type  of  Review:  Extension. 

Title:  Form  8635:  Federal  Income  Tax 
Products  Order  Blank;  and  Form  9383: 
Fax  Order  Blank  for  BPOL  Reorders. 

Description:  Form  8635  serves  as  an 
order  blank  for  participants  of  the  BPOL 
Program.  It  collects  information  from 
banks,  post  offices  and  libraries 
detailing  the  quantities  and  types  of  tax 
forms  and  related  materials  that  they 
will  distribute  to  taxpayers  during  the 
tax-filing  season.  The  fax  sheet  (Form 
9383)  allows  participants  to  order 
products  via  fax. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions, 
Federal  Govenmient,  State,  Local  or 
Tribal  Government. 


Estimated  Number  of  Respondents: 
36,688. 

Estimated  Burden  Hours  Respondent: 
6  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
3,669  hours. 

OMB  Number:  1545-1851. 

Regulation  Project  Number:  REG- 
124312-02  Final. 

Type  of  Review:  Extension. 

Title:  Golden  Parachute  Payments. 

'  Description:  These  regulations  deny  a 
deduction  for  excess  parachute 
payments.  A  parachute  payment  is  a 
payment  in  the  nature  of  compensation 
to  a  disqualified  individual  that  is 
contingent  on  a  change  in  ownership  or 
control  of  its  corporation.  Certain 
payments,  including  payments  from  a 
small  corporation,  are  exempt  from  the 
definition  of  parachute  payment  if 
certain  requirements  are  met  (such  as 
shareholder  approval  and  disclosure 
requirements). 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
800. 

Estimated  Burden  Hours  Respondent: 
15  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
12,000  hours. 

Clearance  Officer:  Glenn  Kirkland,  (202) 
622-3428,  Internal  Revenue  Service, 
Room  6411-03,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202) 395-7316,  Office  of 
Management  and  Budget,  Room 
10235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Lois  K.  Holland, 

Treasury  PRA  Clearance  Officer. 

[PR  Doc.  03-26173  Filed  10-16-03;  8:45  am] 

BILUNG  CODE  4830-01 -<> 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Debt 
Management  Advisory  Committee 
Meeting  Correction 

Notice  is  hereby  given,  pursuant  to  5 
U.S.C.  App.  2,  §  10(a)(2).  that  a  meeting 
will  be  held  at  the  U.S.  Treasury' 
Department,  15th  and  Pennsylvania 
Avenue,  NW.,  Washington,  DC,  on 
November  4,  2003,  at  11  a.m.  of  the 
following  debt  management  advisory' 
committee: 
Treasury  Borrowing  Advisor\' 

Committee  of  The  Bond  Market 

Association  ("Committee") 

This  Notice  corrects  the  date  of  the 
meeting  shown  in  the  Notice  published 
on  October  10,  2003  (68  FR  58750). 

The  agenda  for  the  meeting  provides 
for  a  charge  by  the  Secretary  of  the 
Treasury  or  his  designate)  that  the 
Committee  discuss  particular  issues, 
and  a  working  session.  Following  the 
working  session,  the  Committee  will 
present  a  written  report  of  its 
recommendations.  The  meeting  will  be 
closed  to  the  public,  pursuant  to  5 
U.S.C.  App.  2,  §  10(d)  and  Pub.  L.  103- 
202.  §202(c)(l)(B)(31  U.S.C.  §3121 
note). 

This  notice  shall  constitute  my 
determination,  pursuant  to  the  authority 
placed  in  heads  of  agencies  by  5  U.S.C. 
App.  2,  Section  10(d)  and  vested  in  me 
by  Treasury  Department  Order  No.  101- 
05,  that  the  meeting  will  consist  of 
discussions  and  debates  of  the  issues 
presented  to  the  Committee  by  the 
Secretary  of  the  Treasury  and  the 
making  of  recommendations  of  the 
Committee  to  the  Secretary,  pursuant  to 
P.L.  103-202.  Section  202(c)(1)(B). 
Thus,  this  information  is  exempt  from 
disclosure  under  that  provision  and  5 
U.S.C.  552b(c)(3){B).  hi  addition,  the 
meeting  is  concerned  with  information 
that  is  exempt  from  disclosure  under  5 
U.S.C.  §552b(c)(9)(A).  The  public 
interest  requires  that  such  meetings  be 
closed  to  the  public  because  the 
Treasury  Department  requires  frank  and 
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full  advice  from  representatives  of  the 
financial  community  prior  to  making  its 
final  decision  on  major  financing 
operations.  Historically,  this  advice  has 
been  offered  by  debt  management 
advisory  committees  established  by  the 
several  major  segments  of  the  financial 
communitv.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  committee  under  5  U.S.C.  App. 
2,  Section  3. 

Although  the  Treasury's  final 
announcement  of  financing  plans  may 
pot  reflect  the  recommendations 
provided  in  reports  of  the  Committee, 
premature  disclosure  of  the  Committee's 
deliberations  and  reports  would  be 
likelv  to  lead  to  significant  financial 
speculation  in  the  securities  market. 
Thus,  this  meeting  falls  within  the 
e.xemption  covered  bv  5  U.S.C. 
552b(c)(9)(A). 

Treasury  staff  will  provide  a  technical 
briefing  to  the  press  on  the  day  before 
the  Committee  meeting,  following  the 
release  of  a  statement  of  economic 
conditions,  financing  estimates  and 
technical  charts.  This  briefing  will  give 
the  press  an  opportunity  to  ask 
questions  about  financing  projections 
and  technical  charts.  The  day  after  the 
Committee  meeting.  Treasury  will 
release  the  minutes  nf  the  meeting,  any 
charts  that  were  discussed  at  the 
meeting,  and  the  C^ommittee's  report  to 
the  Secretarv 

The  Office  of  Financial  Markets  is 
responsible  for  maintaining  records  of 
debt  management  ddvisor\-  tximmittee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 
Committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of  5 
U.S.C.  552(b)  The  Designated  Federal 
Officer  or  other  responsible  agency 
official  who  may  be  contacted  for 
additional  information  is  Tim 
Bitsberger.  Deputv  Assistant  Secretary. 
Federal  Finance,  at  (202)  622-2245. 

Dated:  October  14,  2003 
Brian  C.  Roseboro. 

Assistant  Secretary  Fwancial  Markets. 
(FR  Doc.  03-26382  Filed  10-15-03;  2:16  pm] 

BILLING  CODE  4810-25-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Ad  Hoc 
Committee  of  the  Taxpayer  Advocacy 
Panel 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 


SUMMARY:  An  open  meeting  of  the  Ad 
Hoc  Committee  of  the  Taxpayer 
Advocacv  Panel  will  be  conducted  (via 
tel(H:onference).  The  Taxpayer 
Advocacy  Panel  (TAP)  will  be 
discussing  issues  on  IRS  Customer 
Servic:e. 

DATES:  The  meeting  will  be  held 
Mondav.  November  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Judi 
Nicholas  at  1-888-912-1227,  or  206- 
220-6096. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
herebv  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Cnmmittee  Act.  5  US.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  6 
Tdxpaver  .\<ivocacv  Panel  will  be  held 
Mondav.  November  3rd.  2003,  from  8 
a.m.  Pacific  time  to  10  a.m.  Pacific  time 
via  a  telephone  conference  call.  The 
public  is  invited  to  make  oral 
comments.  Individual  comments  will  be 
limited  to  5  minutes.  If  you  would  like 
to  have  the  TAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  206-220-t)096.  or  write  to  ludi 
Nicholas.  TAP  Offic;e,  915  2nd  Avenue, 
MS  VV-406,  .Seattle,  VVA  98174.  Due  to 
limited  conference  lines,  notification  oL 
intent  to  participate  in  the  telephone 
conference  call  m(;eting  must  be  made 
with  ludi  Nicholas.  Ms.  Nicholas  can  be 
reached  at  1-888-912-1227  or  206- 
220-6096 

The  agenda  will  include  the 
following:  various  IRS  issues. 

Dattnl.  C)ct()t)er  10,  2003. 
Tersheia  (barter. 

Director.  7  u.vpuv  er  Advocacy  Panel 
IFR  Do.    0.3-26314  Filed  10-16-03;  b:45  am] 

BILLING  CODE  4830-01 -P 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

Open  Meeting  of  the  Area  6  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  Alaska,  Arizona,  Colorado,  Hawaii, 
Idaho,  Montana,  New  Mexico,  Nevada, 
Oregon,  Washington  and  Wyoming) 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice. 


SUMMARY:  An  open  meeting  of  the  Area 
6  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference).  The 
Taxpayer  Advocacy  Panel  (TAP)  is 
soliciting  public  c;omments,  ideas,  and 
suggestions  on  improving  customer 
service  at  the  Internal  Revenue  Service. 
The  TAP  will  use  citizen  input  to  make 
recommendations  to  the  Internal 
Revenue  Service. 


DATES:  The  meeting  will  be  held 

Monday,  November  17,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Peterson  O'Brien  at  1-888-912- 
1227.  or  206-220-6096. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  6 
Taxpayer  Advocacy  Panel  will  be  held 
Monday.  November  17th,  2003  from  2 
p.m.  Pacific  Time  to  4  p.m.  Pacific  Time 
via  a  telephone  conference  call.  The 
public  is  invited  to  make  oral 
comments.  Individual  comments  will  be 
limited  to  5  minutes.  If  you  would  like 
to  have  the  TAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  206-220-6096,  or  write  to  ludi 
Nicholas.  TAP  Office,  915  2nd  Avenue. 
MS  W^06,  Seattle,  VVA  98174.  Due  to 
limited  conference  lines,  notification  of 
intent  to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  }udi  Nicholas.  Ms.  Nicholas  can  be 
reached  at  1-888-912-1227  or  206- 
220-6096. 

The  agenda  will  include  the 
following:  various  IRS  issues. 

Dated:  October  10,  2003. 
Tersheia  Carter, 

Director.  Taxpayer  Advocacy  Panel. 

IFR  Doc.  03-26315  Filed  10-16-03:  B:45  am] 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Small  Business/ 
Self  Employed — Payroll  Committee  of 
the  Taxpayer  Advocacy  Panel 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice. 


SUMMARY:  An  open  meeting  of  the  Small 
Business/Self  Employed — Payroll 
Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  conducted  (via 
teleconference).  The  TAP  will  be 
discussing  issues  pertaining  to 
increasing  compliance  and  lessoning  the 
burden  for  Small  Business/Self 
Employed  individuals. 
Recommendations  for  IRS  systemic 
changes  will  be  developed. 
DATES:  The  meeting  will  be  held 
Thursday,  November  6.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  O'Brien  at  1-888-912-1227,  or 
206  220-6096. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
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Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Small 
Business/Self  Employed — Payroll 
Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  held  Thursday,  November 
6th,  2003  from  3  p.m.  EDT  to  4:30  p.m. 
EDT  via  a  telephone  conference  call.  If 
you  would  like  to  have  the  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  206-220-6096,  or 
write  to  Mary  O'Brien,  TAP  Office,  915 
2nd  Avenue^  MS  W-406,  Seattle,  WA 
98174.  Due  to  limited  conference  lines, 
notification  of  intent  to  participate  in 
the  telephone  conference  call  meeting 
must  be  made  with  Mary  O'Brien.  Ms 
O'Brien  can  be  reached  at  1-888-912- 
1227  or  206-220-6096. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Dated:  October  10,  2003. 
Tersheia  Carter, 

Acting  Director.  Taxpayer  Advocacy  Panel. 
|FR  Uoc.  03-26316  Filed  10-16-03;  8:45  am] 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Research  and  Development  Office; 
Government  Owned  Invention 
Available  for  Licensing 

AGENCY:  Research  and  Development 
Office.  VA. 

ACTION:  Notice  of  Government  owned 
invention  available  for  licensing. 


SUMMARY:  The  invention  listed  below  is 
owned  by  the  U.S.  Government  as 
represented  by  the  Department  of 
Veterans  Affairs,  and  is  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  part  404  to  achieve 
expeditious  commercialization  of 
results  of  federally  funded  research  and 
development.  Foreign  patents  are  filed 
on  selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
the  invention  may  be  obtained  by 


writing  to:  Robert  VV.  Potts.  Department 
of  Veterans  Affairs,  Director  Technology 
Transfer  Program.  Research  and 
Development  Office,  810  Vermont 
Avenue  N\V.,  Washington.  DC  20420; 
fax:  202-254-0473:  email  at 
bob. potts^hq. med.va.gov.  Anv  request 
for  information  should  include  the 
Number  and  Title  for  the  relevant 
invention  as  indicated  below.  Issued 
patents  may  be  obtained  from  the 
Commissioner  of  Patents,  U.S.  Patent 
and  Trademark  Office,  Washington.  DC 
20231. 

SUPPLEMENTARY  INFORMATION:  The 

invention  available  for  licensing  is: 

International  Patent  Application  No. 
PCT/US03/19559  "Isolated/Cloned 
Human  NT2  Cell  Lines  Expressing 
Serotonin  and  GABA" 

Dated:  (October  :i.  2003. 
,\nthony  J.  Principi. 

.Secre/an  .  Df-purtnunt  uf  \'flrr(iiis  .-Mimr^ 
|FR  Doc.  03-2filH3  Filed  10-lfi-0:i.  8;4.t  din] 
BILUNG  CODE  B32O-01-U 
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This  section  of  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
published  Presidential,  Rule.  Proposed  Rule 
and  Notice  documents   These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  apoear  m 
the  appropnate  document  categories 
elsewhere  m  the  issue 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Special  Trustee  for 
American  Indians 

New  Information  Collection 

('orrpction 

In  notice  doc  ument  03-24795 
beginning  on  page  56318  in  the  .ssue  of 


Tuesday,  September  30,  2003  make  the 
following  correction; 

On  page  56319,  in  the  table,  under  the 
heading  "CFR  Section"  in  the  first  line, 
•15.705"  should  read  "115.705" 

IFK  Doc.  C:3-24795  Filed  10-16-03;  8:45  am] 
BILLING  CODE  1 505-01 -D 
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DEPARTME^f^  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  5 

[Docket  No.  FR-4695-F-02] 
RIN2501-AC98 

Open  Competition  and  Government 
Neutrality  Towards  Government 
Contractors'  Labor  Relations  on 
Federal  and  Federally  Funded 
Construction  Projects 

AGENCY:  Office  of  the  Secretar\-,  HUD. 
ACTK)N:  Final  rule. 

SUMMARY:  This  final  rule  provides  for 
codification  of  the  requirements  of 
Executive  Order  13202  (the  Executive 
Order),  entitled  "Preservation  of  Open 
Competition  and  Government  Neutralitv 
Towards  Government  Contractors'  Labor 
Relations  on  Federal  and  Federallv 
Funded  Construction  Projects  "  The 
Executive  Order  provides  that,  to  the 
extent  permitted  b\'  law.  dgencies  mav 
not  permit  inclusion  of  contract 
conditions  requiring  or  prohibiting 
entering  into  or  adhering  to  agreements 
with  a  labor  organizaticm.  or  otherwise 
discriminating  against  parties  entering 
into  or  adhering  to  such  agreements,  as 
a  condition  for  award  of  any  federally 
funded  contract  or  subcontract  for 
construc:tion.  This  final  rule  follows 
publication  of  a  May  22,  2003,  interim 
rule.  HUD  did  not  receive  anv  public 
comments  on  the  interim  rule  and, 
therefore,  is  adopting  thf  interim  rule 
without  change. 

DATES:  Effective  Date:  November  17. 
2003 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  L  Johnson.  Director.  Offi(  e  of 
Labor  Relations,  Office  of  Departmental 
Operations  and  C^oordination. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  .Street.  ,S\V  . 
Washington,  DC  20410-8000;  telephone 
(202)  708-0370  (this  is  not  a  toll-free 
number).  Hearing-  or  speech-impaired 
individuals  may  access  this  number 
through  TTY  bv  calling  the  toll-free 
Federal  Information  Relav  Service  at 
(800)  877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background— HlJD's  May  22.  2003. 
Interim  Rule 

On  May  22.  2003  (68  FR  28102).  HUD 
published  an  interim  rule  establishing 
regulations  to  codifv  the  requirements  of 
Executive  Order  13202  for  HUD's 
programs.  President  George  VV.  Bush 
signed  Executive  Order  13202,  entitled 
"Preservation  of  Open  Competition  and 
Government  Neutrality  Towards 
Government  Contractors'  Labor 


Relations  on  Federal  and  Federally 
Funded  (Construction  Projects"  on 
Februarv  17.  2001  (the  Order  was 
published  in  the  Federal  Register  on 
February  22,  2001,  at  H6  FR  11225). 
Executive  Order  13202  is  intended  to 
improve  the  internal  management  of  the 
Executive  Brant;h.  The  (Jrder  provides 
that  agencies  may  not  require  or 
prohibit  bidders,  offerors,  r:ontractors,  or 
subcontractors  from  entering  into  or 
adhering  to  agreements  with  one  or 
more  labor  organizations.  The  Executive 
Order  also  permits  agencv  heads  to 
exempt  a  project  from  its  requirements 
under  special  circumstances,  but  the 
exemption  may  not  be  related  to  the 
possibilitv  of  or  An  actual  labor  dispute. 

The  Order  was  amended  bv  Executive 
Order  13208.  issued  on  April  6.  2001. 
The  amendment  was  to  add  a  paragraph 
(c)  to  section  ,t  of  Executive  Order 
13202.  The  new  paragraph  (c)  addresses 
exemption  of  a  project  from  the 
provisi(uis  of  sections  1  and  3  of  the 
Exe(  utive  Order  (Executive  Order 
\:V10H  Wris  published  in  the  Federal 
Register  on  .\()ril  11,  2001.  at  66  FR 
18717.) 

HUD's  May  22.  2003.  interim  rule 
added  a  new  section  t}.5.108  to  HUD's 
regulations  in  24  CFR  part  5.  subpart  A. 
The  interim  rule  codified  the 
rf(iuirements  of  Exec:utive  Order  1,5202 
fur  HUD's  programs.  The  regulations  in 
subpart  A  of  part  .5  contain  the 
liefinitions  and  federal  reciuiremenfs 
generalh  appli<:able  to  <ill  of  HUD's 
[irograms.  Bv  placing  the  requirements 
of  the  Executive  Order  in  thtise  HUD 
regulations  that  contain  across-the- 
board  re()uirements.  HI  'D  is  ensuring 
the  broadest  applicability  of  the 
requirements  of  Executive  Order  13202. 
The  preamble  to  the  Mav  22.  2003. 
interim  rule  provides  a  detailed 
description  of  the  regulatory 
amendments  to  24  CFR  part  5. 

II.  This  Final  Rule 

This  final  rule  follows  publication  of 
the  .May  22,  2003,  interim  rule.  The 
interim  rule  became  effective  on  lune 
23.  2003.  and  provided  for  a  60-dav 
public  c(3mment  period.  The  comment 
period  on  the  interim  rule  closed  on 
julv  21.  2003   HUD  did  not  receive  any 
public  ciornments  on  the  interim  rule. 
Accordingly,  this  final  rule  adopts  the 
interim  rule  without  changes. 

III.  Findings  and  Certifications 

Regulator'  Flexibilitv  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  rule  before 
publicati(m  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities.  The  final  rule 
implements  Executive  Order  13202, 
which  revokes  previous  requirements 
encouraging  the  inclusion  of  project 
labor  agreements  as  a  condition  for 
award  of  federally  funded  contracts  or 
subcontracts  on  construction  projects. 
The  Executive  Order  directs  government 
neutrality  towards  the  use  of  such 
agreements,  thus  placing  the  decision  of 
whether  to  enter  into  a  project  labor 
agreement  with  individual  contractors 
and  subcontractors. 

This  applies  equally  to  large  and 
small  entities  that  seek  federally  funded 
construction  contracts  and  does  not 
establish  requirements  applicable  to 
entities  based  on  their  size.  Further, 
HUD  neither  requires  nor  prohibits  the 
use  of  project  labor  agreements  on  HUD- 
funded  construction  projects.  Although 
some  HUD-funded  construction  projects 
are  subject  to  project  labor  agreements, 
in  many  instances  this  is  due  to  the 
voluntary  decision  of  individual 
contractors  and  subcontractors. 
Therefore,  the  final  rule  will  not 
significantly  revise  existing  practices  or 
hiring  costs  for  small  contractors  and 
subcontractors  participating  in  HUD's 
construction  programs.  To  the  extent  the 
rule  has  an  impact  on  small  entities,  it 
should  be  a  positive  economic  impact 
on  those  small  entities  that  are  not 
union  shops,  because  the  rule  may 
provide  additional  opportunities  to 
work  on  federally  funded  construction 
projects  by  non-union  small  businesses. 

Environmpntal  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  at  the  interim  rule  stage,  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50.  vv'hich  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332).  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  between 
the  hours  of  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel. 
Room  10276.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW.,  Washington.  DC  20410- 
0500. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (2  U.S.C. 
1531-1538)  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  This  final  rule  does  not  impose 
any  federal  mandates  on  any  state,  local, 
or  tribal  governments  or  the  private 
sector  within  the  meaning  of  the  UMRA. 
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Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits,  to  the  extent 
practicable  and  permitted  by  law,  an 
agency  from  promulgating  a  regulation 
that  has  federalism  implications  and 
either  imposes  substantial  direct 
compliance  costs  on  state  and  local 
governments  and  is  not  required  by 
statute,  or  preempts  state  law,  unless  the 
relevant  requirements  of  section  6  of  the 
Executive  Order  are  met.  This  rule  does 
not  have  federalism  implications  and 
does  not  impose  substantial  direct 


compliance  costs  on  state  and  local 
governments  or  preempt  state  law 
within  the  meaning  of  the  Executive 
Order. 

List  of  Subjects  in  24  CFR  Part  5 

Administrative  practice  and 
procedure,  Aged,  Claims,  Drug  abuse, 
Drug  traffic  control,  Grant  programs — 
housing  and  community  development, 
Grant  programs — Indians,  Individuals 
with  disabilities.  Loan  programs — 
housing  and  community  development. 
Low  and  moderate  income  housing. 
Mortgage  insurance,  Pets,  Public 


housing,  Rent  subsidies,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  the  interim  rule  for  part 
5  of  subtitle  A  of  title  24  of  the  Code  of 
Federal  Regulations,  published  on  May 
22,  2003,  at  68  FR  28102,  is 
promulgated  as  final,  without  change. 

Dated:  October  7,  2003. 
Mel  Martinez. 

SecKtarv. 

IFRDoc.  0.3-2f>317  Filed  10-16-(J3;  8:4,t  ami 
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Title  3— 

The  President 


Proclamation  7722  of  October  15,  2003 
White  Cane  Safety  Day,  2003 

By  the  President  of  the  United  States  of  America  ; 

A  Proclamation         *  i 

Every  day,  millions  of  Americans  who  are  blind  or  visually  impaired  use 
the  white  cane  as  they  travel,  attend  school,  or  work.  The  white  cane 
remains  one  of  the  most  important  and  reliable  tools  for  people  who  are 
blind  or  visually  impaired.  It  increases  the  mobility  of  these  citizens,  facili- 
tating their  inclusion  in  all  aspects  of  American  life.  Since  1964  on  White 
Cane  Safety  Day,  America  has  reaffirmed  our  commitment  to  achieving 
equal  opportunity  and  full  independence  for  those  who  are  blind  or  visually 
impaired. 

Today,  more  people  with  disabilities  are  attending  school  and  working  than 
ever  before.  However,  much  work  remains  to  fully  open  the  doors  of  oppor- 
tunity for  citizens  who  are  blind  or  visually  impaired.  To  meet  these  chal- 
lenges, I  have  created  the  New  Freedom  Initiative,  a  comprehensive  plan 
to  assist  Americans  with  disabilities  by  increasing  access  to  educational 
and  employment  opportunities.  This  initiative  is  lowering  barriers  more 
so  that  Americans  can  participate  fully  in  their  communities,  and  live  and 
work  in  dignity  and  freedom. 

My  Administration  also  continues  to  promote  implementation  of  section 
508  of  the  Rehabilitation  Act  of  1973.  This  important  statute  requires  the 
Federal  Government  to  make  more  of  its  electronic  and  information  tech- 
nology resources,  including  Government  websites,  accessible  to  people  with 
disabilities. 

As  we  recognize  the  contributions  of  f>eople  who  are  blind  or  visually 
impaired,  we  resolve  to  continue  building  a  better  America  where  all  individ- 
uals are  celebrated  for  their  abilities  and  encouraged  to  achieve  their  dreams. 

The  Congress,  by  joint  resolution  (Public  Law  88-628)  approved  on  October 
6,  1964,  as  amended,  has  designated  October  15  of  each  year  as  "White 
Cane  Safety  Day." 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  15,  2003,  as  White  Cane  Safety 
Day.  I  call  upon  public  officials,  educators,  librarians,  and  all  the  people 
of  the  United  States  to  join  with  me  in  ensuring  that  all  the  benefits  and 
privileges  of  life  in  our  great  Nation  are  available  to  blind  and  visually 
impaired  individuals,  and  to  observe  this  day  with  appropriate  ceremonies, 
activities,  and  programs. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifteenth  day 
of  October,  in  the  vear  of  our  Lord  two  thousand  three,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-eighth. 


l/^ 
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Proposed  Rules: 

514         58053 

26  CFR 

1  56556  59114 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  17, 
2003 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Potatoes  (Irish)  grown  in — 
Idaho  and  Oregon; 
published  10-16-03 

DEFENSE  DEPARTMENT 

Vocational  rehabilitation  and 
education: 

Veterans  education — 
Montgomery  Gl  Bill- 
Selected  Reserve; 
miscellaneou.?  revisions; 
published  10-17-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Arizona  and  Nevada; 
published  8-18-03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Organization,  functions,  and 
authority  delegations: 
Commission;  published  10- 
17-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Food  latieling  — 
Iron-containing 
supplements  and  drugs; 
waming  statements  and 
unit-dose  packaging 
requirements;  published 
10-17-03 

HOMELAND  SECURITY 
DEPARTMENT 

Coast  Guard 

Vocational  rehabilitation  and 
education: 

Veterans  education — 
Montgomery  Gl  Bill- 
Selected  Reserve; 
miscellaneous  revisions; 
published  10-17-03 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 


Housing  Choice  Voucher 
Program — 

Homeownership  option; 
eligibility  of  public 
housing  agency-owned 
or  controlled  units; 
putdished  9-17-03 
Homeownership  option; 
eligibility  of  public 
housing  agency-owned 
or  controlled  units; 
correction;  published 
10-7-03 
TREASURY  DEPARTMENT 
Terrorism  Risk  Insurance 
Program: 

Disclosures  and  mandatory 
availability  requirements; 
published  10-17-03 
State  residual  market 
insurance  entitles; 
published  10-17-03 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  rehabilitation  and 
education: 
Veterans  benefits- 
Montgomery  Gl  Bill- 
Selected  Reserve; 
miscellaneous  revisions: 
published  10-17-03 

RULES  GOING  INTO 
EFFECT  OCTOBER  18, 
2003 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Florida;  published  9-19-03 

RULES  GOING  INTO 
EFFECT  OCTOBER  19, 
2003 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
f^arcel  retum  services 
experiment;  published  9- 
18-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Alaska  National  Interest  Lands 
Conservation  Act;  Title  VIII 
implementation  (subsistence 
priority): 

Wildlife;  2004-2005; 
subsistence  taking; 
comments  due  by  10-24- 
03;  published  8-19-03  [FR 
03-21121] 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Program  regulations: 


Direct  farm  loan  programs; 
appraisals;  comments  due 
by  10-20-03;  published  8- 
21-03  [FR  03-21422] 

Guaranteed  farm  loan 
program;  comments  due 
by  10-20-03;  published  8- 
19-03  [FR  03-21040] 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 
Direct  farm  loan  programs; 
appraisals;  comments  due 
by  10-20-03:  published  8- 
21-03  [FR  03-21422] 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 

Program  regulations: 
Direct  farm  loan  programs: 
appraisals;  comments  due 
by  10-20-03:  published  8- 
21-03  [FR  03-21422] 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Program  regulations: 
Direct  farm  loan  programs: 
appraisals;  comments  due 
by  10-20-03:  published  8- 
21-03  [FR  03-21422] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species — 

Atlantic  blue  and  white 
mariin;  recreational 
landings  limit; 
comments  due  by  10- 
24-03:  published  9-17- 
03  [FR  03-23764] 
Northeastern  United  States 
fisheries — 

Atlantic  surf  clam  and 
ocean  quahog; 
comments  due  by  10- 
23-03;  published  8-25- 
03  [FR  03-21609] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Multiyear  contracting 
authority  revisions: 
comments  due  by  10-20- 
03;  published  8-21-03  [FR 
03-21309] 

Production  surveillance  and 
reporting;  comments  due 
by  10-20-03;  published  8- 
21-03  [FR  03-21312] 
Civilian  health  and  medical 

program  of  uniformed 

services  (CHAMPUS): 

TRICARE  program- 
Coordination  of  benefits 
between  TRICARE  and 


the  Department  of 
Veterans  Affairs: 
comments  due  by  10- 
20-03;  published  8-19- 
03  [FR  03-21012] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electnc  rate  and  corporate 

regulation  filings 

Virginia  Electric  &  Power 
Co  et  a!.;  Open  tor 
comments  until  further 
notice;  published  10-1-03 
[FR  03-24818] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards 
Astjestos;  comments  due  by 
10-20-03:  published  9-18- 
03  [FR  03-23846] 
Air  pollution  control;  new 
motor  vehicles  and  engines 
Compression-ignition  manne 
engines  at  or  above  30 
liters  per  cylinder: 
emission  standards, 
correction:  comments  due 
by  10-20-03:  published  9- 
19-03  [FR  03-23849] 
Compression-ignition  manne 
engines  at  or  above  30 
liters  per  cylinder: 
emission  standards 
Correction:  comments  due 
by  10-20-03:  published 
9-19-03  [FR  03-23848] 
Air  quality  implementation 
plans;  approval  and 
promulgation:  vanous 
States:  air  quality  planning 
purposes;  designation  of 
areas: 

New  Mexico:  comments  due 
by  10-20-03:  published  9- 
18-03  [FR  03-23747] 
Air  quality  implementation 
plans:  approval  and 
promulgation:  vanous 
States: 

Anzona;  comments  due  by 
10-22-03;  published  9-22- 
03  [FR  03-24003] 
Air  quality  planning  purposes; 
designation  of  ^as; 
Anzona;  comments  due  by 
10-22-03;  published  9-22- 
03  [Fft  03-24002] 
Environmental  statements; 
availability,  etc.: 
Coastal  nonpoint  pollution 
control  program — 
Minnesota  and  Texas; 
Open  for  comments 
until  further  notice; 
published  10-16-03  [FR 
03-26087] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 
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Americans  with  Disabilities 
Act.  implementation — 
Individuals  witti  heanng 
and  speech  disabilities 
telecommunications 
relay  services  and 
speech-to-speech 
services   comments  due 
by  10-i;4-03,  published 
8-25-03  [FR  03-21615] 

FEDERAL  TRADE 
COMMISSION 

Industry  guides: 
Tire  advertising  and  labeling 
guides:  comments  due  by 
10-24-03,  published  8-25- 
03  [FR  03-21681] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare 
Respiratory  assist  devices 
with  bi-level  capacity  and 
back-up  rate   payment 
comments  due  by  10-21- 
03,  published  8-22-03  [FR 
03-21443] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbndge  operations 
California,  comments  due  by 

10-22-03,  published  9-22- 

03  [FR  03-24016] 
Oregon,  comments  due  by 

10-20-03,  published  9-5- 

03  [FR  03-22564] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Alaska  National  Interest  Lands 
Conservation  Act,  Title  VIII 
implementation  (subsistence 
priority) 

Wildlife    2004-2005 
subsistence  taking 
comments  due  by  10-24- 
03.  published  8-19-03  [FR 
03-21121; 
Endangered  and  threatened 
species 

Scimitar-horned  oryx    addax, 
and  dama  gazelle 
comments  due  by  10-22- 
03,  published  7-24-03  IFR 
03-18841] 
Migratory  bird  hunting 
Resident  Canada  goose 
populations,  management 
comments  due  by  10-20- 
03:  published  8-21-03  [FR 
03-21268] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions 

Pennsylvania,  comments 
due  by  10-22-03, 


published  9-22-03  [FR  03- 
23986] 

MERIT  SYSTEMS 
PROTECTION  BOARD 

Practice  and  procedure 
Expeditious  adjudication  of 
appeals,  comments  due 
by  10-20-03    published  9- 
18-03  [FR  03-23857] 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment 
Executive  branch  employees 
detailed  to  legislative 
branch    guidelines 
comments  due  by  10-24- 
03    published  9-9-03  [FR 
03-22904] 
Intergovernmental  Personnel 
Act  Mobility  Programs 
Federal  Government  and 
State    local    and  Indian 
Tnbal  governments    higher 
education  institutions,  etc 
temporary  employee 
assignments    comments 
due  by  10-21-03 
published  8-22-03  [FR  03- 
214171 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  secunty  benefits 
Federal  old-age,  survivors, 
and  disability  insurance- 
Earnings,  annual  test  tor 
retirement  beneficianes, 
comments  due  by  10- 
24-03,  published  8-25- 
03  [FR  03-21613] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 

Airbus    comments  due  by 
10-20-03,  published  9- IB- 
OS  [FR  03-23832] 

Boeing  comments  due  by 
10-20-03,  published  9-4- 
03  [FR  03-22496] 

Bombardier  comments  due 
by  10-22-03  published  9- 
22-03  [FR  03-23933] 

Eurocopter  France 
comments  due  by  10-21- 
03    published  8-22-03  [FR 
03-21522] 

McCauley  Propeller 

Systems    Inc     comments 
due  by  10-20-03 
published  8-21-03  [FR  03- 
21519] 

McCauley  Propeller 

Systems,  Inc  correction: 
comments  due  by  10-20- 
03  published  9-8-03  [FR 
C3-21519] 

McDonnell  Douglas 
comments  due  by  10-23- 
03   published  9-8-03  [FR 
03-22709] 


Saab,  comments  due  by  10- 
20-03,  published  9-19-03 
[FR  03-23939] 
Airworthiness  standards: 
Special  conditions — 
Douglas  Models  DC-8-61, 
-61 F,  -63.  -63F,  -71, 
-71F,  -72,  -72F,  -73, 
and  -73F  airplanes: 
comments  due  by  10- 
20-03.  published  9-19- 
03  [FR  03-23970] 
Class  D  and  Class  E 
airspace   comments  due  by 
10-23-03.  published  9-12-03 
[FR  03-23298] 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Hazardous  matenals: 

Hazardous  matenals 
transportation — 

Safety  permits:  comments 
due  by  10-20-03: 
published  8-19-03  (FR 
03-20887] 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Insurer  reporting  requirements 
Insurers  required  to  file 
reports   list,  comments 
due  by  10-25-03: 
published  10-14-03  [FR 
03-25659] 
Motor  vehicle  safety 
standards 

Rear  impact  protection,  road 
construction  controlled 
horizontal  discharge 
trailer:  exclusion  from 
standard:  comments  due 
by  10-20-03.  published  9- 
19-03  [FR  03-23960] 

TREASURY  DEPARTMENT 
Fiscal  Service 

Financial  Management 
Service 
Automated  Cleanng  House: 

Federal  agency 

participation,  comments 

due  by  10-20-03: 

published  8-21-03  [FR  03- 

21203] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes 
Modified  accelerated  cost 

recovery  system  prof)erty: 

changes  in  use: 

depreciation,  comments 

due  by  10-20-03, 

published  7-21-03  [FR  03- 

18325] 
Real  estate  mortgage 

investment  conduits; 

Section  446  application 

with  respect  to 


inducement  fees; 
comments  due  by  10-20- 
03;  published  7-21-03  [FR 
03-18212] 

Retirement  plans:  cash  or 
deferred  arrangements 
and  matching  or 
employee  contributions; 
comments  due  by  10-22- 
03:  published  7-17-03  [FR 
03-17755] 

Securities  in  an  8 
corporation;  prohibited 
allocations;  cross- 
reference;  comments  due 
by  10-20-03;  published  7- 
21-03  [FR  03-18211] 

TREASURY  DEPARTMENT 

Pnvacy  Act;  implementation; 
comments  due  by  10-22-03; 
published  9-22-03  [FR  03- 
24055] 

TREASURY  DEPARTMENT 

Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 

Alcoholic  Deverages; 

Flavored  malt  beverages; 
comments  due  by  10-21- 
03:  published  6-2-03  [FR 
03-13670] 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043,  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Pnnting 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  2152/P.L.  108-99 

To  amend  the  Immigration 
and  Nationality  Ad  to  extend 
for  an  additional  5  years  the 
special  immigrant  religious 
worker  program.  (Oct.  15, 
2003;  117  Stat.  1176) 

Last  List  October  15,  2003 
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Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 


enacted  public  laws.  To 
subscrit»e,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 


PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Title  3— 

The  President 


[FR  Doc.  03-26528 
Filed  10-17-03;  8:45  am] 
Billing  code  4710-10-P 


Presidential  Documents 


Presidential  Determination  No.  2004-02  of  October  6,  2003 
Designation  of  the  Philippines   as   a  Major  Non-NATO  Ally 

Memorandum  for  the  Secretary  of  State 

Consistent  with  the  authority  vested  in  me  by  section  517  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the  "Act"),  I  hereby  designate  the 
Repubhc  of  the  Phihppines  as  a  major  non-NATO  ally  of  the  United  States 
for  the  purposes  of  the  Act  and  the  Arms  Export  Control  Act. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register. 


l^ 


THE  WHITE  HOUSE, 
Washington,  October  6,  2003. 
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Presidential  Documents 


[FR  Doc.  03-26529 
Filed  10-17-03;  8:45  am] 
Billing  code  4710-10-P 


Presidential  Determination  No.  2004-03  of  October  6,  2003 

Waiving  Prohibition  on.  United  States  Military  Assistance  to 
Parties  to  the  Rome  Statute  Establishing  the  International 
Criminal  Court 


Memorandum  for  the  Secretary  of  State 

Consistent  with  the  authority  vested  in  me  by  section  2007  of  the  American 
Servicemembers'  Protection  Act  of  2002  (the  "Act"),  title  II  of  Public  Law 
107-206  (22  U.S.C.  7421  et  seq.),  I  hereby: 

•  Determine  that  Colombia  has  entered  into  an  agreement  with  the  United 
States  pursuant  to  Article  98  of  the  Rome  Statute  preventing  the  International 
Criminal  Court  from  proceeding  against  U.S.  personnel  present  in  such 
country;  and 

•  Waive  the  prohibition  of  section  2007(a)  of  the  Act  with  respect  to 
this  country  for  as  long  as  such  agreement  remains  in  force. 

You  are  authorized  and  directed  to  report  this  determination  to  the  Congress, 
and  to  arrange  for  its  publication  in  the  Federal  Register. 


(^ 


THE  WHITE  HOUSE, 
Washington,  October  6,  2003. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sokj  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Parts  1201, 1203, 1208, 1209 

Interim  Regulatory  Changes  for 
Implementation  of  e-Appeal  and  e- 
Filing 

agency:  Merit  Systems  Protection 
Board. 

ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  Merit  Systems  Protection 
Board  (MSPB  or  the  Board)  is  amending 
its  rules  of  practice  and  procediue  to 
provide  parties  to  Board  proceedings  the 
option  of  transacting  business 
electronically,  as  required  by  the 
Government  Paperwork  Elimination 
Act.  The  interim  regulations  allow 
appellants  to  initiate  an  appeal  by  using 
e- Appeal,  an  interactive  application 
available  from  the  Board's  Web  site 
{http://www.mspb.gov/e-appeal.html). 
Parties  to  appeals  and  other  Board 
proceedings  may  engage  in  electronic 
case  filing  on  an  ongoing  basis  by 
making  an  election  to  file  and  receive 
pleadings  and  Board  documents  via 
electronic  mail. 

DATES:  Effective  date  October  20,  2003. 
Written  comments  should  be  submitted 
on  or  before  December  20,  2003. 

ADDRESSES:  Submit  comments  to  the 
Office  of  the  Clerk  of  the  Board,  Merit 
Systems  Protection  Board,  1615  M  St., 
NW,  Washington,  DC  20419.  Comments 
may  be  submitted  by  regular  mail  to  this 
address,  by  facsimile  to  (202)  653-7130, 
or  by  e-mail  to  mspb@mspb.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Timothy  L.  Korb,  Merit  Systems 
Protection  Board,  1615  M  Street.  NW, 
Washington,  DC  20419;  (202)  653-7200; 
fax:  (202)  653-7130;  or  e-mail: 
mspfa@insp6.gov. 

SUPPLEMENTARY  INFORMATION: 


What  the  Law  Requires 

Section  1 704  of  the  Government 
Paperwork  Elimination  Act.  Pub.  L.  No. 
105-277,  112  Stat.  2681-750  (1998), 
mandated  that  Federal  Executive 
agencies  provide,  by  October  21,  2003, 
"(1)  for  the  option  of  the  electronic 
maintenance,  submission,  or  disclosure 
of  information,  when  practicable  as  a 
substitute  for  paper;  and  (2)  for  the  use 
and  acceptance  of  electronic  signatures, 
wh6n  practicable."  As  defined  in  §  1710 
of  the  Act,  an  electronic  signature 
means  "a  method  of  signing  an 
electronic  message  that — (A)  identifies 
and  authenticates  a  particular  person  as 
the  source  of  the  electronic  message; 
and  (B)  indicates  such  person's  approval 
of  the  information  contained  in  the 
electronic  message."  112  Stat,  at  2681- 
751. 

The  MSPB  for  some  time  has  been 
accepting  and  processing  requests 
submitted  by  electronic  mail  (e-mail) 
under  the  Freedom  of  Information  and 
Privacy  Acts.  The  Board  has  also 
experimented  on  a  limited  basis  with 
accepting  pleadings  filed  as  electronic 
attachments  to  e-mail  in  the  appeals  that 
come  before  it.  These  interim 
regulations  represent  the  Board's  first 
agency-wide  use  of  electronic  filing  in 
case  adjudication. 

The  Board  recently  announced  that  it 
had  forwarded  to  the  Office  of 
Management  and  Budget  a  proposed 
information  collection:  e-Appeal,  a  new 
electronic  application  for  filing  an 
appeal  with  the  Board;  and  MSPB  Form 
185,  a  revised  MSPB  paper  Appeal 
Form.  68  FR  44971  (July  31,  2003).  This 
interim  rule  makes  e-Appeal  and  Form 
185  effective  in  Board  proceedings.  It 
also  introduces  filing  by  electronic  mail. 

Participation  in  electronic  filing  (e- 
Filing)  is  voluntary.  An  individual  may 
still  initiate  a  Board  appeal  by  filing  a 
paper  appeal  by  any  of  the  conventional 
means.  Similarly,  no  party  is  obligated 
to  participate  in  e-Filing  during  the 
course  of  a  Board  proceeding. 

Future  Plans  for  E-Filing 

Part  of  the  reason  for  issuing  an 
interim  rule  is  that  the  electronic  case 
filing  procedures  we  now  institute  are 
themselves  interim  in  nature.  Our  long- 
term  goal  is  to  conduct  all  e-Filing 
through  the  Internet,  including  both  the 
pleadings  filed  by  the  parties  with  the 
Board,  and  the  notices,  orders,  and 
decisions  issued  by  the  Board  to  the 


parties.  In  the  future,  e-Filing  will 
include  automatic  notice  of  filing,  and 
parties  will  be  able  to  view  and 
download  pleadings  and  Board 
documents  from  our  Web  site.  At  the 
present  time,  however,  the  only  part  of 
e-Filing  that  is  Web-enabled  is  the 
initiation  of  an  appeal  through  e- 
Appeal. 

Commencing  a  Board  Proceeding  via  e- 
Appeal 

e-Appeal  is  an  interactive  Web 
application  that  allows  appellants  or 
their  representatives  to  create  and 
submit  appeals  using  an  interview 
format.  The  application  includes  Help 
and  Question  and  Answer  links 
appropriate  to  each  section  of  the 
interview. 

As  part  of  the  e-Appeal  process,  an 
individual  creates  a  unique  user  ID  and 
password,  which  constitutes  his  or  her 
electronic  signature.  The  filer  can  print 
a  copy  of  the  appeal  either  at  the  time 
of  filing  or  afterward.  The  Board  will 
send  an  electronic  confirmation  that  it 
has  received  and  is  processing  the 
appeal. 

Election  To  Participate  in  E-Filing  by  E- 
Mail 

Under  the  interim  rule,  electronic 
filing  after  the  commencement  of  a 
Board  proceeding  will  be  limited  to 
filing  and  receiving  dociunents  via  e- 
mail.  To  participate,  a  party  must  file  an 
election  with  the  Board  which  lists  the 
e-mail  address  from  which  pleadings 
will  be  filed,  and  to  which  pleadings 
and  Board  documents  may  be  sent.  An 
election  to  engage  in  e-Filing.  which 
may  itself  be  filed  by  e-mail,  constitutes 
consent  to  accept  electronic  service  of 
pleadings  and  Board  documents.  Such 
an  election  also  permits  a  party  to  file 
pleadings  electronically,  but  a  party 
who  has  elected  e-Filing  may  still  opt  to 
file  any  pleading  by  conventional 
means.  An  election  to  engage  in  e-Filing 
may  be  terminated  at  any  point  in  a 
Board  proceeding. 

Sending  a  pleading  from  the 
designated  e-mail  address  constitutes  an 
electronic  signature.  Parties  can  submit 
a  declaration  made  under  penalty  of 
perjury  (equivalent  to  an  affidavit) 
electronically,  as  described  in  paragraph 
(n)  of  new  §1201.5. 

A  party  who  has  elected  to  engage  in 
e-Filing  files  a  pleading  by  sending  an 
e-mail  to  the  appropriate  Board  office.  If 
the  other  party  has  also  elected  e-Filing, 
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service  of  that  party  is  accomplished  by 
including  the  party  in  the  address 
portion  of  the  e-mail.  If  the  other  party 
has  not  elected  e-Filing,  service  is  by 
conventional  means.  The  Board  will 
confirm  receipt  of  e-mailed  pleadings  by 
sending  a  return  e-mail. 

Especiallv  where  both  parties  elect  to 
participate,  e-Filing  should  permit  faster 
case  processing  because  the  Board  and 
the  parties  will  receive  filings  the  same 
day  they  are  submitted.  This  is 
particularly  important  for  pleadings 
filed  with  the  Clerk  of  the  Board  in 
Washington.  D.C..  because  mailed 
pleadings  are  first  sent  to  Ohio  for 
irradiation.  Where  only  one  party  elects 
to  engage  in  e-Filing,  the  Board  will  set 
deadlines  so  that  the  partv  filing  and 
receiving  documents  by  conventional 
means  will  have  adequate  time  to 
prepare  and  file  a  response. 

Electronic  Formats  Allowed 

Our  interim  rule  allows  electronic 
pleadings  to  be  filed  in  "any  widely- 
used  electronic  format  "  We  believe  that 
e-Filing  should  require  as  little 
specialized  equipment,  software,  and 
expertise  as  possible.  Ideally,  all  a 
person  should  require  is  a  personal 
computer  equipped  with  a  word- 
processing  application,  a  Web  browser, 
and  access  to  e-mail  and  the  Internet. 
Keeping  technical  requirements  to  a 
minimum  is  important  in  Board 
proceedings  because  a  significant 
proportion  of  the  parties  appearing 
before  us  are  representing  themselves. 
or  are  represented  by  non-attorneys.  To 
require  specialized  equipment  and 
software,  or  significant  computer 
expertise,  would  preclude  manv  parties 
from  participating  in  e-Filing.  If  the 
Board  or  receiving  party  has  difficulty 
viewing  or  printing  an  electronic 
pleading,  the  regulations  require 
informal  attempts  to  resolve  the 
problem.  If  such  efforts  are 
unsuccessful,  the  filing  partv  must  serve 
the  pleading  by  conventional  means. 

The  Board  expects  that  the  prim<uy 
pleading  in  most  e-Filings  will  consist 
of  an  electronic  attachment  to  the  e-mail 
such  as  a  word-processing  file. 
However,  we  will  allow  the  submission 
of  ver\'  brief  pleadings,  one  or  two 
paragraphs,  in  the  body  of  the  e-mail 
message.  The  reason  for  this  restriction 
is  a  concern  that  the  formatting  of  the 
pleading  may  be  adversely  affected, 
making  it  difficult  to  read.  We  ask  that 
parties  identify-  the  nature  of  the 
pleading  and  the  appeal  to  which  it  is 
related  in  the  Subject  portion  of  the  e- 
mail,  e.g..  Appellant's  Prehearing 
Submission  in  Doe  v.  Agency,  XX- 
0752-03-XXXX-I-l.  .    ► 


Hybrid  Filings 

Onlv  a  small  proportion  of  the 
contents  of  an  MSPB  case  file  typically 
originate  as  electronic:  files  created  for 
the  Board  proceeding.  Most  are  paper 
documents  that  could  only  be  converted 
to  electronic  format  by  scanning.  For 
that  reason,  pleadings  that  include  both 
an  electronic  file  created  for  the  Board 
proceeding  and  one  or  more  paper 
documents  will  be  common,  .Such 
"hvbrid"  filings  are  allowed  under  the 
interim  rule.  VVhen  a  pleading  contains 
both  an  electronic  component  and  a 
non-electronic  component,  the  party 
files  the  electronic  component  by  e- 
mail,  and  the  non-electronic:  component 
hv  c:onventional  means.  Such  a  pleading 
is  considered  filed  and  served  when  all 
components  have  been  filed  and  served. 
We  note,  however,  that  an  e-Appeal  is 
filed  when  submitted  electronically, 
regardless  of  when  requested 
attachments  are  filed.  The  reason  is  that 
our  regulations  do  not  recjuire  that  an 
appeal  include  any  doc  umentation;  they 
recjuire  information  onlv.  See  5  CFR 
1201  24{a) 

Large  Image  Piles  Limitation 

When  paper  documents  have  been 
converted  to  electronic  format  by 
scanning,  they  consume  much  more 
disk  space  than  do  electronic  tc^xt  files, 
such  as  word-processing  files.  Because 
transmitting  and  downloading  image 
files  can  consume  a  great  deal  of  time 
and  res()urc:es,  our  regulations  provide 
that  documents  that  can  only  be 
converted  to  t^k^ctronic  format  by 
sc.inning  must  he  filed  b\  traditional 
means  when  the  paper  document 
exceeds  25  pages. 

List  of  Subjects 

5  c:FH  hirt  1201 

Administrative  practice  and 
procedure.  Civil  rights.  Covernment 
emplovees. 

5  CVH  I'lirt  1 20 J 

Administrative  practice  and 
procedure.  Civil  rights.  Government 
employees. 

5  CFR  Part  1208 

.Xdininistrative  practice  and 
proc:edure.  Government  t>mployees. 
Veterans. 

5  CFR  Part  1209 

Administrative  practice  and 
procedure.  Government  employees, 
Whistleblowing. 

■  Ac:c:ordingly,  the  Board  amends  5  CFR 
parts  1201.  1203.  1208.  and  1209  as 
follows: 


PART  1201— {AMENDED] 

■  1.  The  authority  citation  for  part  1201 
continues  to  read  as  follows: 

Authority:  .S  L'.S.C,  1204  and  7701,  unless 
otherwise  noted. 

■  2.  Section  1201.4  is  amended  by 
revising  paragraphs  (i),  (k),  and  (1)  and  by 
adding  new  paragraphs  (m).  (n),  and  (o) 
to  read  as  follows: 

§  1 201 .4    General  definitions. 

***** 

(i)  Service.  The  process  of  furnishing 
a  copy  of  any  pleading  to  Board 
officials,  other  parties,  or  both,  either  by 
mail,  by  facsimile,  by  commercial  or 
personal  delivery,  or  by  electronic  mail, 
provided  the  requirements  of  §  1201.5  of 
this  part  have  been  met. 
***** 

(k)  Certificate  of  Service.  A  document 
certifying  that  a  party  has  served  copies 
of  pleadings  on  the  other  parties.  If  a 
pleading  is  served  by  electronic  mail, 
the  address  portion  of  the  electronic 
mail  message  serves  as  a  certificate  of 
service. 

(1)  Date  of  filing.  A  document  that  is 
filed  with  a  Bocird  office  by  personal 
delivery  is  considered  filed  on  the  date 
on  which  the  Board  office  receives  it. 
The  date  of  filing  by  facsimile  is  the 
date  of  the  facsimile.  The  date  of  filing 
bv  mail  is  determined  by  the  postmark 
date;  if  no  legible  postmark  date  appears 
on  the  mailing,  the  submission  is 
presumed  to  have  been  mailed  five  days 
(excluding  days  on  which  the  Board  is 
closed  for  business)  before  its  receipt. 
The  date  of  filing  by  commercial 
delivery  is  the  date  the  document  was 
delivered  to  the  commercial  delivery' 
service.  The  date  of  filing  by  electronic 
mail  is  the  date  on  which  the  electronic 
mail  is  sent. 

(m)  Internet  filing  option.  The  option 
that  an  appellant  may  exercise  to 
commence  an  appeal  proceeding  before 
the  Board  by  filing  through  the 
electronic  application  (e-Appeal) 
available  at  the  Board's  Web  site 
[http://w\w,-.mspb.gov/e-appeal.html). 

(n)  Electronic  mail  filing  and  sen'ice. 
The  process  of  filing  certain  pleadings 
with  the  Board  and  serving  certain 
pleadings  on  other  parties  using 
electronic  mail. 

(o)  Electronic  signature.  The  term 
"electronic  signature"  means  a  method 
that  identifies  and  authenticates  a 
particular  person  as  the  source  of  the 
electronic  message  and  indicates  such 
person's  approval  of  the  information 
contained  in  the  electronic  message. 

■  3.  Subpart  A  of  part  1201  is  amended 
by  adding  a  new  §  1201.5  to  read  as 
follows: 
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§1201.5    Electronic  mail  and  Internet  filing 
procedures. 

(a)  Scope.  This  section  sets  forth  the 
rules  applicable  to  the  filing  and  service 
of  pleadings  by  electronic  mail  and  the 
Board's  Internet  filing  option  for  matters 
within  the  Board's  original  jurisdiction 
(as  explained  in  §  1201.2  of  this  subpart] 
and  matters  within  the  Board's  appellate 
jurisdiction  (as  explained  in  §  1201.3  of 
this  subpart).  The  electronic  submission 
of  a  pleading  commencing  an  appeal 
proceeding  before  the  Board  in  a  matter 
identified  in  §  1201.3  of  this  subpart 
must  be  filed  using  the  Board's  Internet 
filing  option  available  at  the  Board's 
Web  site  (http://www.mspb.gov/e- 
appeal.html).  Except  for  matters 
identified  in  paragraph  (b)  of  this 
section,  pleadings  relating  to  the 
adjudication  of  a  matter  identified  in 
either  §  1201.2  or  §  1201.3  of  this 
subpart  may  be  filed  using  electronic 
mail,  provided  the  requirements  of  this 
section  are  satisfied. 

(b)  Matters  not  covered.  Matters  that 
may  not  be  filed  by  electronic  mail  or 
the  Internet  filing  option  are: 

(1)  A  request  to  hear  a  case  as  a  class 
appeal  and  any  opposition  thereto 

(§  1201.27  of  this  subpart), 

(2)  Service  of  subpoenas  (§  1201.83  of 
this  subpart), 

(3)  The  initial  filing  in  a  Special 
Counsel  complaint  seeking  disciplinary 
action  (§  1201.122  of  subpart  D), 

(4)  The  initial  filing  in  a  Special 
Counsel  complaint  seeking  corrective 
action  {§  1201.128  of  subpart  D), 

(5)  The  initial  filing  in  a  Special 
Counsel  request  for  a  stay  {§  1201.134  of 
subpart  D), 

(6)  The  initial  filing  in  an  agency 
action  seeking  to  discipline  an 
administrative  law  judge  (§  1201.137  of 
subpart  D), 

(7)  The  initial  filing  in  a  case 
involving  a  proposal  to  remove  a  career 
appointee  from  the  Senior  Executive 
Service  (§  1201.143  of  subpart  D),  and 

(8)  Filings  with  the  Special  Panel 
(§1201.173  of  subpart  E). 

(c)  Internet  filing  option.  The 
electronic  filing  of  an  appeal  is  only 
allowed  by  using  the  Board's  Internet 
filing  option  (e-Appeal)  available  at  the 
Board's  Web  site  [http://www.mspb.gov/ 
e-appeal.html).  The  Internet  filing 
option  allows  an  appellant  to  contest 
various  types  of  agency  actions  and 
decisions  and  to  raise  various  types  of 
defenses  and  claims.  The  Internet  filing 
option  also  includes  the  option  of 
designating  a  representative  and 
provides  for  an  electronic  signatiu'e. 
Detailed  instructions  explaining  how  to 
use  the  Board's  Internet  filing  option  are 
available  at  the  Board's  Web  site. 


(d)  Filing  electronic  mail  pleadings 
with  the  Board.  With  the  exception  of 
pleadings  commencing  an  appeal  before 
the  Board  and  the  exceptions  noted  in 
paragraphs  (b)(1)  through  (b)(8)  of  this 
section,  a  party  may  make  any  filing 
regarding  a  matter  covered  by  this 
section  by  electronic  mail  if  the  party 
has  completed  the  authorization  under 
paragraph  (f)  of  this  section.  All 
electronic  mail  filings  should  be 
addressed  to  the  appropriate  regional  or 
field  office  or  to  the  Clerk  of  the  Board 
for  matters  pending  at  Headquarters. 
Electronic  mail  addresses  to  be  used 
when  filing  with  the  Board  will  be 
specified  in  acknowledgement  orders. 

(e)  Electronic  mail  service  by  the 
Board  and  parties.  The  Board  may  serve 
upon  any  party  a  document  regarding  a 
matter  covered  by  this  section  by 
electronic  mail  provided  that  the  party 
being  served  has  authorized  electronic 
mail  service  and  acceptance  of 
electronic  mail  service  in  accordance 
with  paragraph  (f)  of  this  section.  A 
party  may  serve  upon  any  party  a 
pleading  or  document  regarding  a 
matter  covered  by  this  section  by 
electronic  mail  provided  that  both  the 
sending  and  receiving  parties  have 
authorized  electronic  mail  service  and 
acceptance  of  electronic  mail  service  in 
accordance  with  paragraph  (f)  of  this 
section. 

(f)  Election  to  engage  in  electronic 
mail  filing.  (1)  A  party  may  elect  to 
engage  in  electronic  mail  filing  during  a 
Board  proceeding  by  filing  with  the 
judge  or  Board,  and  serving  upon  the 
other  parties,  a  written  statement  of 
such  election  that  includes  the 
electronic  mail  address  at  which  the 
party  agrees  to  receive  service.  An 
election  to  engage  in  electronic  mail 
filing  constitutes  consent  to  accept 
electronic  service  of  pleadings  and 
Board  issuances  at  the  electronic  mail 
address  specified.  Such  an  election  may 
be  filed  by  any  means  provided  in 
paragraph  (i)  of  §  1201.4  of  this  part, 
including  electronic  mail. 

(2)  All  electronic  mail  filings  must  be 
sent  from  the  electronic  mail  address 
specified  in  the  election. 

(3)  A  pleading  or  Board  issuance 
served  electronically  on  a  party  who  has 
made  an  election  under  this  section  is 
deemed  received  on  the  date  of 
electronic  submission. 

(4)  A  party  who  elects  to  engage  in 
electronic  mail  filing  may  file  any 
pleading,  or  portion  of  a  pleading  as 
described  in  paragraph  (k)  of  this 
section,  by  non-electronic  means. 

(5)  A  party  may  rescind  an  election  to 
engage  in  electronic  mail  filing  at  any 
time  by  filing  notice  of  the  rescission 
with  the  judge  or,  if  applicable,  the 


Clerk  and  serving  notice  of  the 
rescission  on  the  other  parties. 

(g)  Board  acknowledgement  of 
electronic  filing.  The  Board  will 
acknowledge  receipt  of  a  pleading  filed 
by  electronic  mail  by  sending  an 
electronic  mail  confirmation  of  receipt. 

(h)  Failed  electronic  mail  ser\'ice.  If  an 
attempt  to  serve  a  pleading  or  document 
upon  the  Board  or  a  party  by  electronic 
mail  is  unsuccessful,  the  sending  party 
must  attempt  to  resolve  the  problem.  If 
electronic  service  cannot  be 
accomplished  within  a  reasonable 
period,  the  sending  party  must  serve  a 
copy  of  the  pleading  by  one  of  the  other 
means  authorized  in,  and  as  provided 
by,  §  1201.26(b)(2)  of  subpart  B. 

(i)  Requirements  relating  to  electronic 
mail.  Parties  should  include  the  title  of 
the  pleading,  the  Board  docket  number, 
and  the  case  title,  e.g.  Doe  v.  Agency,  in 
the  subject  heading  of  any  electronic 
mail  served  upon  the  Board  or  another 
part>'.  Pleadings  up  to  two  paragraphs  in 
length  may  be  included  in  the  body  of 
an  electronic  mail.  Pleadings  exceeding 
two  paragraphs  in  length  must  be  served 
as  an  attachment,  or  attachments,  to  an 
electronic  mail. 

(j)  Attachments  to  electronic  mail 
pleadings.  (1)  Electronic  mail 
attachments  may  be  in  any  widely-used 
electronic  format. 

(2)  If  a  recipient  is  unable  to  view, 
open,  or  print  an  electronic  mail 
attachment  sent  with  a  pleading,  the 
recipient  shall  be  responsible  for 
informing  the  sender  of  the  problem  as 
soon  as  practicable  and  identifying  all 
attachments  that  could  not  be  viewed, 
opened,  or  printed.  In  response  to  such 
a  report,  the  sending  party  shall  attempt 
to  resolve  the  problem  as  soon  as 
practicable.  In  the  event  that  problems 
relating  to  the  transmission  of  the 
document  cannot  be  resolved,  the 
sending  party  shall  have  three  calendar 
days  to  send  a  paper  copy  of  all 
identified  attachments  to  the 
complaining  party. 

(3)  Electronic  mail  documents  and  all 
attachments  must  be  formatted  so  that 
they  will  print  on  standard  8'  j  inch  by 
11  inch  paper. 

(4)  Documents  that  can  only  be 
converted  to  electronic  format  by 
scanning  may  not  be  filed  electronically 
if  the  length  of  the  paper  document 
exceeds  25  pages. 

(k)  Hybrid  pleadings  containing  both 
electronic  files  and  paper  documents.  A 
party  who  has  elected  electronic  mail 
filing  under  this  section  may  file  a 
hybrid  pleading  in  which  part  of  the 
pleading  is  submitted  electronically, 
and  part  of  the  pleading  consists  of  one 
or  more  paper  documents  filed  by  non- 
electronic means.  When  a  hybrid 
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pleading  is  submitted,  the  electronic 
mail  submission  shall  inform  the  Board 
and  the  other  party  of  the  portions  of  the 
pleading  being  submitted  by  non- 
electronic means.  A  hybrid  pleading  is 
deemed  filed  and  served  when  all  parts 
of  the  pleading  have  been  fded  and 
served. 

(1)  Certificates  of  Service  for  f-mail 
pleadings  filed  or  served  by  electronic 
mail.  If  a  pleading  is  served  by 
electronic  mail,  the  address  portion  of 
the  electronic-mad  message  shall  ser\e 
as  the  certificate  of  service. 

(m)  Use  of  electronic  filing  and  ser\'ice 
subject  to  control  by  the  Judge  and  the 
Clerk  of  the  Board.  In  the  event  that  the 
Board  or  the  parties  encounter  repeated 
or  unexplained  difficulties  filing, 
serving,  or  receiving  electronic  mail 
pleadings,  documents,  or  attachments, 
the  judge  or  the  Clerk  of  the  Board  may 
order  a  party  to  cease  filing  and  serving 
pleadings  bv  electronic  mail  and  mav 
cease  the  Board's  use  of  electronic  mail 
to  serve  documents.  In  such  instancies. 
filing  and  service  shall  be  undertaken  in 
accordance  with  §  1201.26  of  subpart  B. 
The  authoritv  to  order  the  ces.sation  of 
the  use  of  electronic  mail  may  be  for  a 
particular  submission,  a  particular  time 
frame,  or  for  the  duration  of  the 
pendency  of  a  case. 

(n]  Requirements  relating  to 
documents  requiring  a  signature.  An 
electronic  document  filed  by  a  party 
who  has  elected  to  engage  in  electronic 
mail  filing  pursuant  to  this  section  shall 
be  deemed  to  be  signed  for  purposes  of 
any  regulation  in  part  1201.  120:J,  1208, 
or  1209  of  this  title  that  requires  a 
signature.  An  electrrmicallv  filed 
document  shall  constitute  a  declaration 
made  under  penalty  of  perjury  if  it 
contains  the  statement  required  by  28 
U.S.C,  174B.  as  set  forth  in  .Appendi.x  IV 
of  this  part. 

(o)  Authority  of  a  judge  or  the  Clerk 
of  the  Board  to  require  signed 
submissions.  A  judge  or  the  Clerk  of  the 
Board  mav  require  that  any  document 
filed  electronically  be  submitted  in  non- 
electronic form  and  bear  the  written 
signature  of  the  submitter  .-\  party 
receiving  such  an  order  from  a  judge  or 
the  Clerk  of  the  Board  shall,  within  5 
calendar  days,  serve  on  the  judge  or 
Clerk  of  the  Board  by  regular  mail,  bv 
facsimile,  or  by  commercial  or  personal 
delivery  a  signed  non-electronic  copy  of 
the  document. 

■  4.  Section  1201.22  is  amended  by 
revising  paragraph  (d)  and  by  adding 
new  paragraphs  (e)  and  (f)  to  read  as 
follows: 

§  1 201 .22    Filing  an  appeal  and  responses 
to  appeals. 


(d)  Method  of  filing  an  appeal.  Filing 
of  an  appeal  must  be  made  with  the 
appropriate  Board  office  by  personal  or 
commercial  delivery,  by  facsimile,  by 
mail,  or  bv  the  Internet  filing  option 
described  in  paragraph  (e)  of  this 
section. 

(e)  Internet  filing  option.  An  appeal 
mav  be  filed  electronically  by  using  the 
electronic  filing  option  available  at  the 
Board's  Web  site  [http://v\-ww. mspb.gov/ 
e-appeal.html). 

(f)  Filing  ti  response.  Filing  of  a 
response  must  be  made  with  the 
appropriate  Board  office  by  personal  or 
commercial  delivery,  by  facsimile,  by 
mail,  or  bv  idectronic  mail  as  specified 
in  ^5 1201. .5  of  this  part, 

■  5  .Section  1201  24  is  amended  by 
revising  paragraph  (a),  subparagraph 
(a)(9).  and  paragraph  (c)  to  read  as 
follows- 

§  1 201 .24    Content  of  an  appeal;  right  to 
hearing. 

(a)  Content  Onlv  an  appellant,  his  or 
her  designated  represtmtative,  or  a  party 
properlv  substituted  under  S  1201.35 
mav  file  an  appeal   .Appeals  may  be  in 
anv  format,  including  letter  form. 
Electronic  appeals  must  be  filed  using 
the  Board's  Internet  filing  option.  All 
appeals  must  contain  the  following: 
***** 

(9)  The  signature  of  the  appellant  or, 
if  thf  appellant  has  a  representative,  of 
the  representative.  If  using  the  Internet 
filing  optiim.  the  apipellant  or  the 
appellants  represeiilativf  must 
complete  the  t'lectri/iiic  signature 
portion  of  the  Board's  Intiirnet  filing 
option  in  accordance  with  instructions 
at  the  Board's  Web  site,  as  set  forth  in 
§  1201,5  of  this  part.. 
***** 

(c)  Use  of  Board  form  or  Internet  filing 
option.  An  appellant  may  comply  with 
paragraph  (a)  of  this  section,  and  with 
4?  1201  :n  of  this  part,  by  completing 
M.SFB  Form  185.  or  bv  completing  all 
requests  for  information  marked  as 
recjuired  in  the  Internet  filing  option. 
Both  M.SFB  Form  185  and  the  Internet 
filing  option  (an  be  a(:i:essed  at  the 
B:)ard's  Web  site  {http://v\-ww. mspb.gov/ 
e-appeal.html). 

m  b  Section  1201  2b  is  amended  by 
revising  paragraph  (a),  paragraph  (b)(2), 
and  paragraph  (c)  to  read  as  follows: 

§  1 201 .26    Number  of  pleadings,  service, 
and  response. 

(a)  Sumber.  The  appellant  must  file 
two  copies  of  both  the  appeal  and  all 
attachments  with  the  appropriate  Board 
office,  unless  the  appellant  files  an 
appeal  under  the  Board's  Internet  filing 
option. 


(b)  Service— (1)  *    *    * 

(2)  Service  by  the  parties.  The  parties 
must  serve  on  each  other  one  copy  of 
each  pleading,  as  defined  by  §  1201.4(b), 
and  all  documents  submitted  with  it. 
except  for  the  appeal.  They  may  do  so 
by  mail,  by  facsimile,  by  personal  or 
commercial  delivery,  or  by  electronic 
mail  in  accordance  with  §  1201.5  of  this 
part.  Documents  and  pleadings  must  be 
served  upon  each  party  and  each 
representative.  A  certificate  of  service 
stating  how  and  when  service  was  made 
must  accompany  each  pleading.  The 
parties  must  notif\'  the  appropriate 
Board  office  and  one  another,  in  writing, 
of  any  changes  in  the  names,  or 
addresses  on  the  service  list. 

(c)  Paper  size.  Pleadings  and 
attachments  must  be  filed  on  B'/^  by  11- 
inch  paper,  except  for  good  cause 
shown.  This  requirement  enables  the 
Board  to  comply  with  standards 
established  for  U.S.  courts. 
Requirements  for  pleadings  and 
attachments  filed  electronically  are  set 
forth  in  §§  1201.4  and  1201.5  of  this 
part. 

■  7.  Section  1201,27  is  amended  by 
adding  new  paragraph  (d)  as  follows: 

§  1 201 .27    Class  appeals. 

***** 

(d)  Electronic  filing.  A  request  to  hear 
a  case  as  a  class  appeal  and  any 
opposition  thereto  may  not  be  filed  by 
electronic  mail  or  by  using  the  Board's 
Internet  filing  option.  Subsequent 
pleadings  may  be  filed  and  served  as 
provided  in  §  1201.5  of  this  part. 

■  8.  Section  1201.31  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 201 .31     Representatives. 

(a)  Procedure.  A  party  to  an  appeal 
may  be  represented  in  any  matter 
related  to  the  appeal.  Parties  may 
designate  a  representative,  revoke  such 
a  designation,  and  change  such  a 
designation  in  a  signed  submission  as 
follows: 

(1)  By  written  pleading.  Provided  the 
filing  and  service  requirements  in 

§  1 201 .26  of  this  subpart  are  satisfied, 
parties  may  designate  a  representative, 
revoke  a  representative's  designation,  or 
change  representatives,  in  writing. 

(2)  By  using  the  Board's  Internet  filing 
option.  Parties  are  allowed  to  designate 
a  representative  when  filing  an  appeal 
using  the  Board's  Internet  filing  option. 
This  means  of  designation  may  only  be 
used  when  filing  an  appeal  using  the 
Internet  filing  option. 

(3)  By  electronic  mail.  Provided  the 
requirements  in  §  1201.5  of  this  part  are 
satisfied,  parties  may  designate  a 
representative,  revoke  a  representative's 
designation,  or  change  representatives 
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by  e-mail  filed  with  the  Board  and 
served  on  the  other  parties. 

***** 

■  9.  Section  1201.114  is  amended  by 
revising  paragraphs  (c),  (e),  (f) 
introductory  text,  and  (h)  to  read  as 
follows: 

§  1 201 .11 4    Filing  petition  and  cross 
petition  for  review. 

***** 

(c)  Place  for  filing.  A  petition  for 
review,  cross  petition  for  review, 
responses  to  those  petitions,  and  all 
motions  and  pleadings  associated  with 
them  must  be  filed  with  the  Clerk  of  the 
Merit  Systems  Protection  Board, 
Washington,  DC  20419,  by  personal  or 
commercial  delivery,  by  facsimile,  by 
mail,  or  by  electronic  mail  in 
accordance  with  §  1201.5  of  this  part. 
***** 

(e)  Extension  of  time  to  file.  The  Board 
will  grant  a  motion  for  extension  of  time 
to  file  a  petition  for  review,  a  cross 
petition,  or  a  response  only  if  the  party 
submitting  the  motion  shows  good 
cause.  Motions  for  extensions  must  be 
filed  with  the  Clerk  of  the  Board  before 
the  date  on  which  the  petition  or  other 
pleading  is  due.  The  Board,  in  its 
discretion,  may  grant  or  deny  those 
motions  without  providing  the  other 
parties  the  opportunity  to  comment  on 
them.  A  motion  for  an  extension  must 
be  accompanied  by  an  affidavit  or  sworn 
statement  under  28  U.S.C.  1746.  [See 
appendix  IV  to  part  1201.)  The  affidavit 
or  sworn  statement  must  include  a 
specific  cuid  detailed  description  of  the 
circumstances  alleged  to  constitute  good 
cause,  and  it  should  be  accompanied  by 
any  available  docmnentation  or  other 
evidence  supporting  the  matters 
asserted. 

(f)  Late  filings.  Any  petition  for 
review,  cross  petition  for  review,  or 
response  that  is  filed  late  must  be 
accompanied  by  a  motion  that  shows 
good  cause  for  the  imtimely  filing, 
unless'the  Board  has  specifically 
granted  an  extension  of  time  imder 
paragraph  (e)  of  this  section,  or  unless 

a  motion  for  extension  is  pending  before 
the  Board.  The  motion  must  be 
accompanied  by  an  affidavit  or  sworn 
statement  under  28  U.S.C.  1746.  [See 
appendix  IV  to  part  1201.)  The  affidavit 
or  sworn  statement  must  include: 
***** 

(h)  Service.  A  party  submitting  a 
pleading  must  serve  a  copy  of  it  on  each 
party  and  on  each  representative  as 
provided  in  §  1201.5  or  §  1201.26(b)(2) 
of  this  part. 
***** 

■  10.  Section  1201.122  is  amended  by 
revising  paragraphs  (b)  and  (d)  and  by 


adding  a  new  paragraph  (e)  to  read  as 
follows: 

§  1 201 .1 22    Filing  complaint;  serving 
documents  on  parties. 

***** 

(b)  Initial  filing  and  service.  The 
Special  Counsel  must  file  two  copies  of 
the  complaint,  together  with  numbered 
and  tabbed  exhibits  or  attachments,  if 
any,  and  a  certificate  of  service  listing 
each  party  or  the  party's  representative. 
The  certificate  of  service  must  show  the 
last  known  address,  telephone  number, 
and  facsimile  number  of  each  party  or 
representative.  The  Special  Counsel 
must  serve  a  copy  of  the  complaint  on 
each  party  or  the  party's  representative, 
as  shown  on  the  certificate  of  service. 
The  initial  filing  in  a  complaint  may  not 
be  filed  by  electionic  mail  or  by  using 
the  Internet  filing  option. 
***** 

(d)  Method  of  filing  and  service.  Filing 
may  be  by  mail,  by  facsimile,  or  by 
personal  or  commercial  delivery  to  the 
Clerk  of  the  Board.  Service  may  be  by 
mail,  by  facsimile,  or  by  personal  or 
commercial  delivery  to  each  party  or  the 
party's  representative,  as  shown  on  the 
certificate  of  service. 

(e)  Electronic  mail  filing.  All 
pleadings,  other  than  the  complaint, 
may  be  filed  and  served  by  electronic 
mail,  provided  the  requirements  in 

§  1201.5  of  this  part  are  satisfied. 

■  11.  Section  1201.128  is  amended  by 
revising  paragraphs  (b)  and  (d)  and  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§  1201 .128    Filing  complaint;  serving 
documents  on  parties. 

***** 

(b)  Initial  filing  and  service.  The 
Special  Counsel  must  file  two  copies  of 
the  complaint,  together  with  numbered 
and  tabbed  exhibits  or  attachments,  if 
any,  and  a  certificate  of  service  listing 
the  respondent  agency  or  the  agency's 
representative,  and  each  person  on 
whose  behalf  the  corrective  action  is 
brought.  The  certificate  of  service  must 
show  the  last  known  address,  telephone 
number,  and  facsimile  nimiber  of  the 
agency  or  its  representative,  and  each 
person  on  whose  behalf  the  corrective 
action  is  brought.  The  Special  Counsel 
must  serve  a  copy  of  the  complaint  on 
the  agency  or  its  representative,  and 
each  person  on  whose  behalf  the 
corrective  action  is  brought,  as  shown 
on  the  certificate  of  service.  The  initial 
filing  in  a  complaint  may  not  be  filed  by 
electronic  mail  or  by  using  the  Internet 
filing  option. 
***** 

(d)  Method  of  filing  and  service.  A 
filing  may  be  by  mail,  by  facsimile,  or 


by  personal  or  commercial  delivery  to 
the  office  determined  under  paragraph 
(a)  of  this  section.  Service  may  be  by 
mail,  by  facsimile,  or  by  personal  or 
commercial  delivery  to  each  party  or  the 
party's  representative,  as  shown  on  the 
certificate  of  service. 

(e)  Electronic  mail  filing.  All 
pleadings,  other  than  the  complaint, 
may  be  filed  and  served  by  electronic 
mail,  provided  the  requirements  in 
§1201.5  of  this  part  are  satisfied. 

■  12.  Section  1201.134  is  amended  by 
revising  paragraphs  (d)  and  (f)  and  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

§1201.134    Deciding  official;  filing  stay 
request;  serving  documents  on  parties. 

***** 

(d)  Initial  filing  and  senice.  The 
Special  Counsel  must  file  two  copies  of 
the  request,  together  with  numbered  and 
tabbed  exhibits  or  attachments,  if  any. 
and  a  certificate  of  service  listing  the 
respondent  agency  or  the  agency's 
representative.  The  certificate  of  service 
must  show  the  last  known  address, 
telephone  number,  and  facsimile 
number  of  the  agency  or  its 
representative.  The  Special  Counsel 
must  serve  a  copy  of  the  request  on  the 
agency  or  its  representative,  as  shown 
on  the  certificate  of  ser\'ice.  The  initial 
filing  in  a  request  for  a  stay  may  not  be 
filed  by  electronic  mail  or  by  using  the 
Internet  filing  option. 
***** 

(f)  Method  of  filing  and  service.  A 
filing  may  be  by  mail,  by  facsimile,  or 
by  personal  or  commei-cial  delivery  to 
the  Clerk  of  the  Board.  Service  may  be 
by  mail,  by  facsimile,  or  by  personal  or 
commercial  delivery  to  each  party  or  the 
party's  representative,  as  shown  on  the 
certificate  of  service. 

(g)  Electronic  mail  filing.  All 
pleadings,  other  than  the  complaint, 
may  be  filed  and  served  by  electronic 
mail,  provided  the  requirements  in 

§  1201.5  of  this  part  are  satisfied. 

■  13.  Section  1201.137  is  amended  by 
revising  paragraphs  (c)  and  (e;  and  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§  1 201 .1 37    Covered  actions;  filing 
complaint;  serving  documents  on  parties. 

***** 

(c)  Initial  filing  and  service.  The 
agency  must  file  two  copies  of  the 
complaint,  together  with  numbered  and 
tabbed  exhibits  or  attachments,  if  any, 
and  a  certificate  of  service  listing  each 
party  or  the  party's  representative.  The 
certificate  of  service  must  show  the  last 
known  address,  telephone  number,  and 
facsimile  number  of  each  party  or 
representative.  The  agency  must  serve  a 
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copy  of  the  complaint  on  each  party  or 
the  party's  representative,  as  shown  nn 
the  certificate  of  service.  The  initial 
filing  in  a  complaint  may  not  be  filed  by 
electronic  mail  or  by  using  the  Internet 
filing  option. 
***** 

(e)  Method  of  filing  and  sprvicp  A 
filing  mav  be  bv  mail,  bv  facsimile,  or 
bv  personal  or  commercial  delivery  to 
the  Clerk  of  the  Board.  .Service  mav  be 
bv  mail,  bv  facsimile,  or  by  commercial 
or  personal  deliverv'  to  each  partv  or  the 
party's  representative,  as  shown  on  the 
certificate  of  service. 

(f)  Electronic  mail  service  and  filing 
.All  pleadings,  other  than  the  complaint, 
mav  be  filed  and  served  by  electronic 
mail,  provided  the  requirements  in 

§  1201.5  of  this  part  are  satisfied. 

■  14.  Section  1201,143  is  amended  bv 
revising  paragraphs  (t:)  and  (e)  and  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§1201.143     Right  to  hearing;  filing 
complaint;  serving  documents  on  parties. 

***** 

(c)  Initial  filing  and  service  The 
appointee  must  file  two  copies  of  tbe 
request,  together  with  numbered  and 
tabbed  e.xhibits  or  attachments,  if  any. 
and  a  certificate  of  service  listing  the 
agency  proposing  the  appointee  s 
removal  or  the  agency's  representative. 
The  certificate  of  ser\ice  must  show  the 
last  kjiown  address,  telephone  number, 
and  facsimile  number  of  the  agency  nr 
its  representative.  The  appointee  must 
serve  a  copy  of  the  request  on  the 
agency  or  its  representative,  as  shown 
on  the  certific  ate  of  service.  The  initial 
filing  mav  not  be  filed  by  electronic 
mad  or  bv  using  th^'  Internet  filing 
option 
***** 

(p)  Mt'thod  of  filing  and  senice  \ 
filing  mav  he  b\-  mail.  b\'  facsimile,  or 
by  personal  or  commercial  delivery,  tn 
the  office  determined  under  paragraph 
(b)  of  this  section.  .Service  may  be  bv 
mail,  b\'  facsimile,  nr  hv  pf'rsnnal  nr 
commercial  delivery  to  each  party  or  thf 
party's  representative,  as  shown  on  the 
certificate  of  service. 

(f)  Electronic  mail  .senwre  and  tiling 
.•\11  pleadings,  other  than  the  initial 
complaint,  may  be  filed  and  served  by 
electronic  mail,  provided  the 
requirements  in  <?  1  201 .5  nf  this  part  are 
satisfied. 

■  15.  Section  1201.15,?  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

§  1201,153    Contents  of  appeal. 

***** 

(b)  I  'sp  of  Board  form  or  Internet  filing 
option   .-Kn  appellant  may  comply  with 


paragraph  (a)  of  this  section  by 

completing  MSPB  Form  185.  or  by 

f  ompleting  all  requests  for  information 

marked  as  required  in  the  Internet  filing 

option.  Both  MSPB  Form  185  and  the 

Internet  filing  option  can  be  accessed  at 

the  Board's  Web  site  (http:// 

www  mspb.gov/e-appeal. html). 

u  Ifi.  .Section  1201.17.3  is  amended  by 

adding  new  paragraph  (k)  to  read  as 

follows: 

§  1 20 1 . 1 73    Practices  and  procedures  of 
Special  Panel. 

***** 

(k)  Electronic  mail  filing  and  service. 
Pleadings  in  matters  before  the  Special 
Panel  mav  not  be  tiled  or  served  using 
electronic  mail 

Appendix  1  to  Part  1201— [Reserved] 

■  1 7.  Remove  and  reserve  appendix  I  to 
part  1201 

PART  1203— {AMENDED] 

■  IH  The  authority  citation  for  part  1203 
continues  to  read  as  follows: 

Aulhority:  'i  U  S  C:.  1204 

■  19  Section  1203.1.1  is  amended  by 
revising  paragraph  (d)  to  read  as  follows: 

§  1 203. 1 3     Filing  pleadings. 

***** 

(d)  Method  and  date  of  filing.  An 
initial  filing  in  a  request  for  review  of 
a  regulation  mav  be  filed  with  the  Office 
of  thf  (ilerk  either  bv  mail,  bv  personal 
or  c:ommercial  delivery,  or  by  facsimile. 
Pleadings,  other  than  an  initial  request 
for  a  regulation  review  under  this  part, 
rn.iv  be  filed  with  the  Office  of  the  ('lerk 
either  iiv  mail,  bv  pt^rsonal  or 
commercial  deli\ery,  by  facsimile,  or  by 
electronic  mail  in  acc:ordance  with 
*?  1201  5  of  this  c;hapter  If  the  document 
was  submitted  bv  c:ertified  mail,  it  is 
( cmsidered  to  have  been  filed  on  the 
mailing  elate.  If  it  was  submitted  by 
regular  mail,  it  is  presumtMl  to  have 
hct'ii  filed  five  days  before  the  (Jffice  of 
the  Clerk  receives  it,  in  the  absence  of 
'vidence  ccmtradicting  that 
presumption   If  it  was  delivered 
personally,  it  is  t:onsidered  to  have  been 
filed  on  the  date  the  Office  of  the  Clerk 
receives  it   If  it  was  submitted  by 
facsimile,  the  date  of  the  fac:simile  is 
considered  to  be  the  filing  date.  If  it  was 
submitted  bv  commt^rcial  delivery,  the 
date  of  filing  is  the  date  it  was  delivered 
to  the  c:ommercial  deli\c>rv  service.  If  it 
was  submitted  by  electronic  mail,  it  is 
considered  to  have  been  filed  on  the 
date  sent. 


■  20.  .Section  1203  14  is  amended  by 
revising  paragraph  (b)  and  adding  new 
paragraph  (c)  to  read  as  follows: 


§1203.14    Serving  documents. 

***** 

(b)  Method  of  serving  documents. 
Pleadings  may  be  served  on  parties  by 
mail,  bv  personal  delivery,  by  facsimile, 
or  bv  commercial  delivery.  Service  by 
mail  is  accomplished  by  mailing  the 
pleading  to  each  party  or  representative, 
at  the  party's  or  representative's  last 
known  address.  Service  by  facsimile  is 
accomplished  by  transmitting  the 
pleading  by  facsimile  to  each  party  or 
representative.  Service  by  personal 
delivery  or  by  commercial  delivery  is 
accomplished  by  delivering  the 
pleading  to  the  business  office  or  home 
of  each  party  or  representative  and 
leaving  it  with  the  party  or 
representative,  or  with  a  responsible 
person  at  that  address.  Regardless  of  the 
method  of  service,  the  party  serving  the 
document  must  submit  to  the  Board, 
along  with  the  pleading,  a  certificate  of 
service  as  proof  that  the  document  was 
served  on  the  other  parties  or  their 
representatives.  The  certificate  of 
service  must  list  the  names  and 
addresses  of  the  persons  on  whom  the 
pleading  was  served,  must  state  the  date 
on  which  the  pleading  was  served,  must 
state  the  method  (i.e..  mail,  personal 
delivery,  facsimile,  or  commercial 
delivery')  by  which  service  was 
accomplished,  and  must  be  signed  by 
the  person  responsible  for 
accomplishing  service. 

(c)  Electronic  mail  filing  and  service. 
Other  than  the  initial  request  for  a 
regulation  review,  pleadings  in  a 
regulation  review  proceeding  may  be 
filed  with  the  Board  and  served  upon 
other  parties  by  electronic  mail, 
provided  the  requirements  in  §  1201,5  of 
this  chapter  are  satisfied. 

■  21.  Section  1203.22  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 203.22     Enforcement  of  order. 

(a)  Any  party  may  ask  the  Board  to 
enforce  a  f^nal  order  it  has  issued  under 
this  part.  The  request  may  be  made  by 
filing  a  petition  for  enforcement  with 
the  Office  of  the  Clerk  of  the  Board  and 
by  serving  a  copy  of  the  petition  on  each 
partv  to  the  regulation  review.  The 
request  may  be  filed  by  electronic  mail, 
provided  the  requirements  in  §  1201.5  of 
this  part  are  satisfied.  The  petition  must 
include  specific  reasons  why  the 
petitioning  party  believes  that  there  has 
been  a  failure  to  comply  with  the 
Board's  order. 


PART  1208— {AMENDED] 

■  22.  The  authority  citation  for  part  1208 
continues  to  read  as  follows: 


I •_» /  X  '„1 
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Authority:  5  U.S.C.  1204(h),  3330a,  3330b, 
38  U.S. C.  4331. 

■  23.  Section  1208.13  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

§  1 208. 1 3    Content  of  appeal;  request  for 
hearing. 

***** 

(c)  Internet  filing  option.  An  appeal 
may  be  filed  electronically  by  using  the 
Board's  Internet  filing  option  available 
at  the  Board's  Web  site  (http:// 
www.mspb.gov/e-appeal.html). 

■  24.  Section  1208.14  is  revised  to  read 
as  follows: 


§1208.14 
Counsel. 


Representation  by  Special 


The  Special  Counsel  may  represent  an 
appellant  in  a  USERRA  appeal  before 
the  Board.  A  written  statement  (in  any 
format)  that  the  appellant  submitted  a 
written  request  to  the  Secretary  of  Labor 
that  the  appellant's  complaint  under  38 
U.S.C.  4322(a)  be  referred  to  the  Special 
Counsel  for  litigation  before  the  Board, 
and  that  the  Special  Counsel  has  agreed 
to  represent  the  appellant,  will  be 
accepted  as  the  written  designation  of 
representative  required  by  5  CFR 
1201.31(a).  The  designation  of 
representative  may  be  filed  by  electronic 
mail,  provided  the  requirements  in 
§  1201.5  of  this  chapter  are  satisfied. 

■  25.  Section  1208.23  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

§  1 208.23    Content  of  appeal;  request  for 
hearing. 

***** 

(c)  Internet  filing  option.  An  appeal 
may  be  filed  electronically  by  using  the 
Board's  Internet  filing  option  available 
at  the  Board's  Web  site  {http:// 
www.  mspb. gov/ e-appeal. html) . 

■  26.  Section  1208.24  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 208.24  Election  to  terminate  MSPB 
proceeding. 

(a)  Election  to  terminate.  At  any  time 
beginning  on  the  121st  day  after  an 
appellant  files  a  VEOA  appeal  with  the 
Board,  if  a  judicially  reviewable  Board 
decision  on  the  appeal  has  not  been 
issued,  the  appellant  may  elect  to 
terminate  the  Board  proceeding  as 
provided  under  5  U.S.C.  3330b  and  file 
a  civil  action  with  an  appropriate 
United  States  district  court.  Such 
election  must  be  in  writing,  signed,  filed 
with  the  Board  office  where  the  appeal 
is  being  processed,  and  served  on  the 
parties.  The  election  is  effective 
immediately  on  the  date  of  receipt  by 
the  Board  office  where  the  appeal  is 
being  processed.  The  election  may  be 


filed  by  electronic  mail  provided  the 
requirements  in  §  1201.5  of  this  chapter 
are  satisfied. 


PART  1209— [AMENDED] 

■  27.  The  authority  citation  for  part  1209 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1204,  1221,  2302(b)(8), 
and  7701. 

■  28.  Section  1209.6  is  amended  by 
adding  new  paragraph  (d)  to  read  as 
follows: 

§  1 209.6    Content  of  appeal;  right  to 
hearing. 


(d)  Internet  filing  option.  An  appeal 
may  be  filed  electronically  by  using  the 
Board's  Internet  filing  option  available 
at  the  Beard's  Web  site  [http:// 
www.mspb.gov/e-appeal.html) . 

■  29.  Section  1209.8  is  amended  by 
revising  paragraphs  (a)  and  (d)  and  by 
adding  new  paragraphs  (e)  and  (f)  to  read 
as  follows: 

§  1 209.8    Filing  a  request  for  a  stay. 

(a)  Time  of  filing.  An  appellant  may 
request  a  stay  of  a  personnel  action 
allegedly  based  on  whistleblowing  at 
any  time  after  the  appellant  becomes 
eligible  to  file  an  appeal  with  the  Board 
under  §  1209.5  of  this  part,  but  no  later 
than  the  time  limit  set  for  the  close  of 
discovery  in  the  appeal.  The  request 
may  be  filed  prior  to,  simultaneous 
with,  or  after  the  filing  of  an  appeal. 
***** 

(d)  Method  of  filing.  A  stay  request 
must  be  filed  with  the  appropriate 
Board  regional  or  field  office  by 
personal  delivery',  by  facsimile,  by  mail, 
or  by  commercial  delivery. 

(e)  Internet  filing  option.  An  appeal 
may  be  filed  electronically  by  using  the 
Board's  Internet  filing  option  available 
at  the  Board's  Web  site  [http:// 
www.mspb.gov/e-appeal.html). 

(f)  Electronic  mail  option.  A  stay 
request,  made  after  the  filing  of  an 
appeal,  may  be  filed  by  electronic  mail 
after  the  filing  of  the  appeed,  provided 
the  requirements  in  §  1201.5  of  this 
chapter  are  satisfied. 

Dated:  October  10,  2003. 
Bentley  M.  Roberts, 

Clerk  of  the  Board. 

[FR  Doc.  03-26172  Filed  10-17-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM81;  Special  Conditions  No. 
25-ANIM-84A] 

Special  Conditions:  Extended  Range 
Operation  of  Boeing  Model  777  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Amended  special  conditions. 

SUMMARY:  These  special  conditions 
amend  Special  Conditions  No.  25- 
ANM-84,  applicable  to  Boeing  Model 
777  series  airplanes.  They  revise  the 
extended  range  operations  with  two- 
engine  airplanes  (referred  to  as 
"ETOPS")  test  requirements  defined  in 
the  original  special  conditions.  The 
revisions  include  changing  the  airplane 
demonstration  test  requirement  from  a 
required  1000  flight  cycles  to  a 
demonstration  of  capability  in  ETOPS 
flight  conditions,  and  allowing  more 
than  one  airplane  to  be  used  for  the 
airplane  demonstration  test.  In  addition, 
this  revision  adds  post-test  inspection 
requirements  for  both  the  engine 
demonstration  test  and  the  airplane 
demonstration  test  articles. 
EFFECTIVE  DATE:  October  8,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Clark,  FAA.  ETOPS  Project 
Manager.  Seattle  Aircraft  Certification 
Office,  Propulsion  Branch.  ANM-140S. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW.,  Renton.  Washington. 
98055-4056;  telephone  (425)  917-6496; 
facsimile  (425)  227-1180. 
SUPPLEMENTARY  INFORMATION: 

Background 

Because  of  concerns  over  engine  and 
airplane  reliability,  for  many  years  14 
CFR  121.161  has  generally  prohibited 
operations  of  two-engine  airplanes  on 
routes  including  segments  that  are  more 
than  one  hour  flight  time  from  a  suitable 
airport.  This  regulation  contains  an 
exception  that  allows  such  operations 
when  specifically  authorized  by  the 
Administrator.  These  extended  range 
operations  with  two-engine  airplanes 
are  referred  to  as  ETOPS.  Advisory 
Circular  (AC)  120— 42 A  describes  a 
method  for  obtaining  ETOPS 
authorization  if  an  operator  can  — 

demonstrate  sufficient  engine  and 
airplane  reliability.  This  method  is 
based  on  a  combination  of  various 
design  featm-es  and  operational  and 
maintenance  procedures.  The  AC  states 
that  eligibility  for  120-minute  ETOPS 
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authorization  is  normally  based  on  a 
showing  of  reliable  operation  for  a 
minimum  of  250,000  engine  hours  of 
service  in  the  world  fleet.  Eligibility  for 
IHO-minute  ETGPS  authorization  is 
normallv  based  on  a  showing  of  reliable 
operation  for  at  least  one  year  in  120- 
minute  ETOPS.  The  AC  also  describes 
an  option  for  reducing  the  number  of 
hours  of  service  if  adequate 
compensating  factors  are  identified  to 
give  a  reasonablv  equivalent  database. 

On  May  18,  1994.  the  FAA  issued 
Special  Conditions  No.  25-ANM-84  for 
the  Boeing  Model  777  series  airplanes 
(59  FR  28234)  These  special  conditions 
define  requirements  for  180-minute 
ETOPS  approval  concurrent  with  basic 
type  certification  of  the  airplane  without 
the  service  experience  outlined  in  AC 
120-42  A  that  would  normally  be 
necessary.  These  special  conditions 
define  additional  safety  standards  that 
the  FAA  considered  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  provided  by  the  airworthiness 
standards  for  non-ETOPS  airplanes. 

The  current  777  ETOPS  special 
conditions  consist  of  five  main  elements 
needed  to  provide  adequate 
compensation  for  the  service  experience 
normallv  required  for  180-minute 
ETOPS  eligibility  described  in  AC  120- 
42A.  No  single  element  is  considered 
sufficient  bv  itself,  but  the  FAA  has 
found  that  the  five  elements  combined 
provide  an  acceptable  substitute  for 
actual  airline  service  experience.  The 
five  elements  are: 

1.  Design  for  reliability 

2.  Lessons  learned 

3.  Test  requirements 

4.  Demonstrated  reliability 

5.  Problem  tracking  system 

A  description  of  each  of  these  five 
elements  is  contained  in  the  preamble  to 
Special  Conditions  No.  25-.\NM-84 

On  December  13,  1999,  Boeing 
Commercial  Airplane  Group  applied  for 
an  amendment  to  Type  Certificate  No. 
TOOOOlSE  to  include  the  new  Model 
777-200LR  and  777-30OER  airplanes. 
The  Model  777-200LR.  which  is  a 
derivative  version  of  the  existing  Model 
777-200  series  airplanes,  has  the 
following  differences  from  the  Model 
777-200: 

•  The  wingspan  is  increased  from  199 
feet,  11  inches  to  212  feet,  7  inches 

•  Maximum  intended  takeoff  weight 
is  750,000  pounds. 

•  It  is  capable  of  carrying  from  301  to 
440  passengers. 

•  It  has  provisions  for  overhead  crew 
and  attendant  rest  areas. 

•  Its  range  capability  will  be  up  to 
8,800  nautical  miles  (16,298  kilometers). 

•  It  has  110,100  pounds  thrust  GE90 
engines. 


•  It  has  a  supplemental  electronic  tail 
skid. 

•  It  has  provisions  for  up  to  3 
auxiliary  fuel  tanks  in  the  forward  area 
of  the  aft  cargo  bav 

The  Model  777-300EK,  which  is  a 
derivative  of  the  Model  777-300 
airplanes,  has  the  following  differences 
from  the  Model  777-300: 

•  The  wingspan  is  increased  from  199 
feet,  11  inches  to  212  feet,  7  inches. 

•  Maximum  intende(i  takeoff  weight 
is  750,000  pounds 

•  It  is  capable  of  farrving  from  359  to 
550  passengers 

•  It  has  provisions  for  overhead  crew 
and  attendant  rest  areas. 

•  Its  range  capability  will  be  up  to 
7.250  nautical  miles  (13.427  kilometers). 

•  It  has  1 15..U)0  pound  thrust  GE90 
engines. 

•  It  has  a  supplemental  electronic  tail 
skid. 

•  It  has  a  senii  levered  main  landing 
gear. 

Both  models  are  currently  approved 
under  Type  Certificate  No.  TOOOOlSE. 

For  the  Model  777-300ER  and  Model 
777-200LR,  Boeing  has  prfiposed 
certain  changes  to  the  P:T()PS  special 
conditions  in  order  to  take  into  account 
the  experience  fnmi  the  original 
baseline  Moilel  777  engine  programs 
and  to  eliminate  any  unnecessary 
burden  from  the  airplane  demonstration 
testing  re(}uire(i  by  paragraph  (eJ(7J  of 
those  special  conditions. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Boeing  must  show  that  the 
Boeing  Model  777  series  airplanes  meet 
the  .ipplicable  [irovisions  of  the 
regulations  incorporated  by  ndc^rence  in 
Type  Certificate  No  TOOOOlSE  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change  to  the 
type  certificate  The  regulations 
incorporated  by  referenc:e  in  the  type 
certificate  are  commonly  referred  to  as 
the  "original  type  certification  basis." 
The  regulations  incorporated  by 
reference  in  Type  Certificate  No. 
TOOOOlSE  for  the  Boeing  Model  777 
series  airplanes  include  14  CFR  part  25, 
as  amended  bv  .Amendments  25-1 
through  25-82.  The  original  type 
certification  basis  is  listed  in  Type 
Certificate  Data  Sheet  No.  TOOOOlSE. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(if..  14  CFR  part  25)  do  not  contain 
adecjuate  or  appropriate  safety  standards 
for  the  Model  777  series  airplanes 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
<^21  IH. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 


conditions,  Boeing  Model  777  series 
airplanes  must  comply  with  the  fuel 
vent  and  exhaust  emission  requirements 
of  14  CFR  part  34  and  the  noise 
c:ertification  requirements  of  14  CFR 
part  36. 

Special  conditions,  as  defined  in 
*?  11.19,  are  issued  in  accordance  with 
§  11.38  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§21.101. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model. 

ETOPS  Certification 

All  two-engine  airplanes  operating 
under  14  CFR  part  121  are  required  to 
comply  with  §  121.161,  which  states,  in 
pertinent  part,  that  "Unless  authorized 
by  the  Administrator  *    *   *  no 
certificate  holder  may  operate  two- 
engine  airplanes  *    *    *  over  a  route  that 
contains  a  point  farther  than  one  hour 
flying  time  *    *   *  from  an  adequate 
airport."  Advisory  Circular  (AC)  120- 
42 A,  "Extended  Range  Operation  With 
Two-Engine  Airplanes  (ETOPS)," 
provides  an  acceptable  means  for 
obtaining  FAA  approval  for  two-engine 
airplanes  to  operate  over  a  route  that 
contains  a  point  farther  than  one  hour 
fiving  time  from  an  adequate  airport. 
The  two  basic  objectives  of  this  advisory 
circular  are  to  establish  that  the  airplane 
and  its  supporting  systems  are  suitable 
for  the  extended  range  mission  and  that 
the  maintenance  and  procedures  to  be 
employed  in  conducting  ETOPS 
operations  are  adequate.  This  is 
accomplished  by  acquiring  a  substantial 
amount  of  service  experience  during 
non-ETOPS  operation  and  then 
extensively  evaluating  this  experience 
in  the  areas  of  systems  reliability, 
maintenance  tasks,  and  operating 
procedures.  When  it  is  determined  that 
the  appropriate  reliabilities  and 
capabilities  have  been  achieved,  the 
airplane  is  found  eligible  to  be 
considered  for  use  in  ETOPS  operation 
by  an  airline. 

When  Boeing  was  developing  the 
Model  777  series  airplane,  it  proposed 
that  the  Model  777  be  approved  for 
ETOPS  operation  simultaneously  with 
the  issuance  of  the  basic  type  certificate. 
At  that  time,  procedures  did  not  exist 
for  a  finding  of  this  type.  The  proposed 
issuance  of  ETOPS  type  design  approval 
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at  certification  would  have  precluded 
using  accumulation  of  service 
experience,  as  outlined  in  AC  120-42A, 
as  a  means  to  meet  ETOPS  approval 
requirements.  So  an  alternative  method 
was  devised  that  provided  an  adequate 
level  of  inherent  airplane  reliability  for 
ETOPS.  It  is  important  to  note  that  the 
requirements  for  certification  of  the 
airplane  regarding  the  design's 
suitability  for  ETOPS  operation,  as 
described  in  those  special  conditions, 
relate  to  type  certification  approval 
only.  Advisory  Circular  120-42A 
contains  guidance  regarding  operational 
and  maintenance  practices  criteria  that 
must  be  met  by  the  operator  before 
ETOPS  operations  can  be  conducted.  It 
is  incumbent  upon  the  operator  to  apply 
for  operational  approval  in  accordance 
with  appropriate  guidance  issued  by  the 
FAA  for  such  approvals.  Compliance 
with  these  special  conditions  does  not 
constitute  operational  approval. 

Special  Conditions  No.  25-ANM-84 
contained  the  additional  safety 
standards  that  the  Administrator 
considered  necessary  to  establish  a  level 
of  safety  equivalent  to  that  provided  by 
the  airwor^iness  standards  for 
transport  category  airplanes  for  non- 
ETOPS  airplanes.  Experience  with  those 
special  conditions  since  issuance  has 
provided  the  FAA  with  additional  data 
to  justify  an  amendment  to  Special 
Conditions  No.  25-ANM-84  as 
described  in  this  dociunent. 

Discussion 

Boeing  has  requested  the  FAA  to 
revise  certain  parts  of  the  test 
requirements  of  Special  Conditions  No. 
25-ANM-84  defined  in  paragraph  (e). 
The  FAA  has  concurred  that  some 
changes  are  justified  based  on  an 
analysis  of  previous  experience 
applying  those  special  conditions  to  the 
original  three  engine  types  approved  for 
installation  on  the  Model  m  airplane. 
The  specific  changes  to  those 
requirements  and  the  justification  for 
each  proposed  change  are  discussed 
below. 

Paragraph  (e)(6)  Engine  Demonstration 
Test 

The  FAA  has  concluded  from  a 
review  of  in-service  experience  of  the 
Model  m  series  Eiirplanes  that  the 
3000-cycle  engine  and  propulsion 
system  test  required  by  paragraph  (e)(6) 
of  Special  Conditions  No.  25-ANM-84 
provides  an  adequate  opportimity  to 
discover  cyclic-related  failure  modes 
associated  with  the  design,  provided 
that  an  adequate  post-test  evaluation  is 
conducted  to  find  conditions  that  could 
result  in  an  inflight  shutdown,  power 
loss,  or  inability  to  control  engine 


thrust.  An  FAA  review  of  the  test  data 
from  the  3000-cycle  tests  for  the  three 
original  engine  types  installed  on  the 
Model  m  series  airplanes  has  shown 
that  most  of  the  early  in-service  Model 
m  engine  failure  modes  could  have 
been  discovered  had  Boeing  and  the 
engine  manufacturers  conducted  a  more 
thorough  teardown  inspection  and 
analysis  of  the  3000-cycle  test  engine 
and  propulsion  system  hardware.  Part 
conditions  noted  in  the  teardown 
inspection  reports  for  the  three  baseline 
Model  m  engine  types  did  later  occur 
in  service,  and  they  resulted  in  engine 
inflight  shutdowns  or  airplane 
diversions.  However,  because  the 
specific  condition  of  those  3000-cycle 
test  parts  had  been  characterized  as 
minor  deviations  from  normal,  no 
specific  investigations  into  how  they 
might  progress  in  service  had  been 
required  as  a  prerequisite  for  ETOPS 
approval. 

Special  Conditions  No.  25-ANM-84 
currently  do  not  require  a  post-test 
teardown  inspection.  However,  all  three 
engine  companies,  in  cooperation  with 
Boeing,  conducted  post-test  teardown 
inspections  on  the  original  baseline 
engines  installed  on  the  Model  111 
series  airplanes  based  on  their  own 
experience  of  what  would  constitute  an 
adequate  evaluation.  In  order  to  provide 
a  consistent  standard  for  a  post-test 
evaluation  of  the  3000-cycle  test 
hardware,  the  FAA  considers  that  a 
change  to  paragraph  (e)(6)  to  require  a 
complete  teardown  inspection  of  the 
engine  and  airplane  nacelle  test 
hardware  after  completion  of  the  test  is 
necessary.  The  inspection  must  include 
an  analysis  of  any  abnormal  conditions 
found.  The  analysis  must  consider  the 
possible  consequences  of  similar 
occurrences  in  service  to  determine  if 
they  might  become  sources  of  engine 
inflight  shutdowns,  power  loss,  or 
inability  to  control  engine  thrust.  The 
intent  of  this  change  to  paragraph  (e)(6) 
is  to  require  further  design  analysis  to 
catch  potential  sources  of  engine 
inflight  shutdowns  or  diversions. 

For  similar  reasons,  we  consider  that 
adding  a  new  subparagraph  (e)(7)(v)  to 
require  a  post-test  external  and  internal 
visual  inspection  of  the  airplane 
demonstration  test  engines  and 
propulsion  system  hardware  is  needed. 
An  analysis  of  the  inspection  results 
must  identify  any  potential  sources  of 
engine  inflight  shutdown.  Appropriate 
corrective  actions  must  be  performed  in 
accordance  with  the  provisions  of  the 
special  conditions. 

Boeing  proposed  to  delete  the  word 
complete  from  the  description  of  the 
airplane  nacelle  package  required  for 
the  3000-cycle  test.  The  rationale  for 


this  proposed  change  was  that  without 
the  term  complete,  it  is  still  understood 
that  the  test  is  intended  to  be  a 
propulsion  system  test  inclusive  of  the 
engine  buildup  items,  but  some 
allowance  is  made  for  configiu-ation 
differences  necessaiy  to  accommodate 
the  test  setup.  The  FAA  is  concerned 
that,  without  this  qualifier,  it  is  not  clear 
what  nacelle  hardware  must  be  installed 
for  this  test.  It  could  be  misinterpreted 
in  such  a  way  that,  for  instance,  a 
functioning  thrust  reverser  need  not  be 
installed.  Therefore,  the  FAA  has 
concluded  that  the  word  complete  must 
remain  in  the  requirement.  However,  we 
agree  with  Boeing  that  those 
configuration  differences  associated 
with  test  instrumentation  and  test  stand 
interfaces  with  the  engine  nacelle 
package  may  be  excluded,  and  we  have 
added  that  qualification  to  the 
requirement  in  order  to  clarif\'  this 
intent. 

Paragraph  (e)(7)  Airplane 
Demonstration  Test 

Number  of  Test  Airplanes:  Boeing  has 
proposed  a  change  to  paragraph  (e)(7)  to 
allow  the  uso  of  more  than  one  airplane 
to  comply  with  the  airplane 
demonstration  test  requirement  (three 
test  airplanes  for  the  current  Model 
777-300ER  program).  Boeings 
justification  includes  the  argument  that 
using  multiple  airplanes  is  an 
enhancement  to  the  ETOPS  validation 
program  that  takes  into  account 
airplane-to-airplane  variation.  The  value 
of  obtaining  ETOPS  data  on  multiple 
airplanes  versus  one  is  the  increased 
sample  size.  The  FAA  agrees  that 
increasing  the  number  of  test  airplanes 
in  the  airplane  demonstration  test 
would  provide  a  better  evaluation  of 
airplane-to-airplane  variability.  The 
limited  experience  obtained  during  the 
airplane  demonstration  test  program  is 
not  really  sufficient  to  evaluate  end-of- 
life  wear-out  failure  modes,  so 
accumulating  all  of  the  time  and  cycles 
on  one  airplane  is  not  necessan,'.  The 
main  program  schedule  benefit  from 
using  multiple  flight  test  airplanes  is 
that  testing  can  be  completed  in  a 
shorter  period.  The  FAA  agrees  to  a 
change  to  paragraph  (e)(7)  to  require 
that  one  or  more  airplanes  must 
complete  the  airplane  demonstration 
test  required  by  that  paragraph. 

Capability  Demonstration  vs. 
Reliability  Demonstration:  The  1000- 
cycle  airplane  demonstration  test 
requirement  was  developed  with  the 
intent  of  exposing  the  airplane  to  the 
conditions  where  the  greatest  numbers 
of  inflight  shutdowns  occur.  Most 
inflight  shutdowns  occur  during  takeoff 
and  climb.  The  failure  modes  associated 
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with  these  takeoff-  and  climb-related 
shutdowns  tend  to  be  cyclic  in  nature 
for  a  couple  of  reasons.'  For  failure 
modes  where  the  risk  of  failure 
increases  with  engine  thrust,  the  takeoff 
portion  of  the  flight  is  most  critical. 
Failure  modes  that  occur  due  to 
improper  maintenance  or  engine 
servicing,  for  instance  loss  of  engine  oil 
due  to  improper  assembly  of  an  oil  tube 
coimection,  also  tend  to  occur  early  in 
the  flight.  A  larger  number  of  airplane 
flights  increases  the  exposure  to  these 
types  of  failures.  The  FAA  considered  a 
cyclic  test  to  be  the  most  appropriate 
odrplane  validation  test  for  the  original 
Model  777  ETOPS  special  conditions. 
However,  as  stated  above,  we  now 
consider  that  the  3000-cycle  engine  and 
propulsion  system  test  required  by 
paragraph  (e)(6)  provides  an  adequate 
opportunity  to  discover  cyclic-related 
failure  modes  associated  with  the  design 
when  the  test  hardware  goes  through  an 
appropriate  level  of  post-test  teardown 
and  inspection. 

For  inflight  shutdowns  where 
improper  maintenance  is  a  main  causal 
factor,  the  1000-cycle  airplane 
demonstration  test  provides  multiple 
opportunities  for  these  types  of  failures 
to  occur.  However,  the  maintenance 
procedure  validation  program  required 
by  paragraph  (d)(2)  is  intended  to 
minimize  the  probability  of  these 
occurrences.  The  airplane  used  for  the 
airplane  demonstration  test  provides 
opportunities  to  demonstrate  those 
maintenance  tasks  associated  with  the 
normal  operation  of  the  airplane.  The 
FAA  considers  that  these 
demonstrations  can  be  accomplished  in 
fewer  than  1000  cycles. 

Although  the  fewest  inflight 
shutdowns  occur  during  cruise,  this  is 
the  phase  of  flight  that  is  most 
important  to  an  ETOPS  operation 
Traditionally,  the  FAA  and  industry- 
have  avoided  trving  to  differentiate 
between  those  inflight  shutdowns  that 
may  occur  during  cruise  from  those  that 
would  only  occur  in  a  non-ETOPS 
environment.  The  main  reason  for  this 
approach  in  existing  ETC3PS  policy  is 
that  bv  correcting  all  causes  of  inflight 
shutdowns,  the  overall  integrity  of  the 
propulsion  system  is  assured.  Since 
adequate  cyclic  exposure  would  be 
evaluated  by  an  enhanced  3000-cycle 
engine  demonstration  test,  as  proposed 
for  paragraph  (e)(6)  of  these  special 
conditions,  the  FAA  has  concluded  that 


'  Data  provided  to  the  .Aviation  Rulemaking 
.Advisory  Clommittee  (.\R.\(:)  ETOFS  Working 
Ciroup  confirm  that  the  intlight  shiiliiown  rale 
during  the  takeoff  flight  phase  is  on  the  order  of  6 
In  16  times  the  fleet  average  inflight  shutdown  rate 
and  during  the  climb  phase  is  2  5  lo  4.5  times  the 
fleet  average. 


the  airplane  validation  program  should 
emphasize  exposure  to  the  cruise  phase 
of  flight.  During  the  three  1000-cycle 
tests  conducted  for  the  original  Model 
777  engine  installation  certification 
programs,  only  91  of  the  total  1000 
cycles  were  of  durations  of  two  hours  or 
more.  Since  the  intent  of  paragraph 
(e)(7)  is  to  simulate  an  actual  airline 
operation,  this  would  better  be 
accomplished  through  longer  duration 
flight  cycles.  Long  duration  flight 
exposure  provides  additional 
confidence  in  the  design  against  those 
cruise-related  failure  modes  that  cannot 
be  evaluated  in  a  cyclic  test 
environment.  Such  failure  modes  could 
include  freezing  of  entrapped  water 
condensation  or  binding  of  propulsion 
system  components,  neither  of  which 
would  likely  occur  in  a  sea  level  test 
facility. 

Based  on  these  considerations,  the 
FAA  has  determined  that  the  airplane 
demonstration  test  requirement  should 
be  refocused  on  those  conditions  that 
are  most  prevalent  in  an  ETOPS 
operating  environment.  Those 
conditions  include  long  flights  to  a 
variety  of  airports  with  broad  variations 
of  airport  elevation,  temperature,  and 
humidity.  It  is  also  important  that  these 
flights  expose  the  airplane  to  several 
enroute  climbs,  such  as  may  occur  with 
a  fully  loaded  Model  777-300ER  on  a 
long-range  flight,  and  a  number  of  single 
engine  diversions.  As  such,  the  airplane 
demonstration  test  requirement  of 
paragraph  (e)(7|  is  revised  to  more 
clearly  state  the  objectives  of  the  test 
program  Those  objectives  include 
demon.strations  that  the  aircraft,  its 
components,  and  equipment  are  capable 
of  long-range  operations  and  airplane 
diversions,  including  engine-inoperative 
diversions,  and  function  properly 
during  those  operations  and  diversions. 
This  change  in  focus  constitutes  a 
significant  departure  from  the  original 
purpose  of  the  lOOO-cycle  airplane 
demonstration  test  requirement,  as 
discussed  in  the  preamble  to  Special 
Conditions  No.  25-ANM-84. 

Reliability  of  777 

In  order  to  further  justify  this  change 
in  philosophy  for  the  airplane 
demonstration  test  recjuirement  from 
being  a  demonstration  of  "reliability"  to 
a  demonstration  of  "capability."  the 
FAA  reviewed  the  original  intent  of 
Special  Conditions  No.  2.S-ANM-84,  as 
documenttnl  in  the  preamble  to  those 
special  conditions.  The  purpose  of  this 
review  was  to  assess  whether  the 
assumptions  we  made  in  justifying  the 
special  conditions  are  still  valid,  or 
whether  fhev  should  be  revised  based 


on  ETOPS  certification  experience  since 
their  issuance  in  June  1994. 

In  the  preamble  to  Special  Conditions 
No.  25-ANM-64,  the  FAA  stated  that: 

existing  practices  to  achieve  airplane 
certification  safety  objectives  have  involved 
definition  of  performance  requirements, 
incorporation  of  safety  margins,  and 
prediction  of  failure  probabilities  through 
analysis  and  test.  However,  historical 
evidence,  in  general,  indicates  that  a  period 
of  actual  revenue  service  experience  is 
necessary  to  identify  and  resolve  problems 
not  observed  during  the  normal  certification 
process.  Successful  achievement  of  this 
experience  has  been  a  prerequisite  for 
granting  ETOPS  type  design  approval  for  a 
specific  airplane  engine  combination. 
However,  several  recent  airplane  engine 
combinations  incorporating  new  or 
substantially  modified  propulsion  systems 
have  demonstrated  a  high  level  of  reliability 
consistent  with  ETOPS  operation  upon  entry 
into  revenue  service.  In  addition,  this  high 
level  of  reliability  was  demonstrated  by  the 
small  number  of  problems  encountered 
during  basic  certification  activity.  Based  on 
these  successful  airplane  and  engine 
development  and  certification  programs,  the 
special  conditions  were  designed  to  "result 
in  a  level  of  airplane  reliability  that  is 
equivalent  to  the  level  of  reliability 
previously  found  to  be  acceptable  based 
upon  service  experience." 

The  basic  premise  behind  the  engine 
and  airplane  demonstration  tests 
required  by  paragraphs  (e)(6)  and  (e)(7) 
of  the  original  special  conditions  was 
that  those  tests  would  provide  a  final 
validation  of  an  "inherent"  level  of 
reliability  that  was  the  product  of  an 
enhanced  design  and  test  process.  This 
is  similar  to  the  purpose  of  the  function 
and  reliability  testing  required  by 
§  21.35(b)(2).  The  FAA's  expectation  for 
these  tests  was  that  no  significant 
failures  would  occiu.  The  probability  of 
significant  design  failures  occurring  on 
a  one-airplane  flight  test  is  so  low  that 
if  any  do  occur,  that  would  be  indicative 
of  a  design  that  is  not  suitable  for 
ETOPS  approval.  This  expectation  is 
contained  in  the  "type  and  frequency" 
requirement  of  special  conditions 
paragraph  (h)(1).  Statistical  reliability 
studies  have  shown  that  a  much  larger 
database  would  be  required  to  validate 
a  designs  true  reliability  with  a 
significant  degree  of  confidence. 

No  major  engine  failures  occurred 
during  the  lOOO-cycle  airplane 
demonstration  tests  for  any  of  the  three 
engine  types  certified  on  the  Model  777 
series  airplane,  although  several  engine 
design  problems  were  discovered  during 
other  certification  testing  that  affected 
the  start  and  conduct  of  those  tests.  The 
Reliability  Assessment  Board  (RAB) 
evaluated  each  of  these  design  problems 
in  compliance  with  paragraph  (g)  of  the 
special  conditions,  and  found  the  Model 
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m  to  be  suitable  for  ETOPS  type 
design  approval  with  the  incorporation 
of  corrective  actions  identified  in 
Appendix  1  of  the  RAB  final 
reconunendation  reports  for  the  three 
engine  types.  There  were  hardware 
similarities  between  engines  with  the 
original  certified  thrust  ratings  and 
follow-on  higher-thrust-rated  engines, 
and  the  FAA  certified  each  of  those 
follow-on  engine  derivatives  for  ETOPS 
in  consideration  of  those  hardware 
similarities.  The  FAA  accepted  the 
original  baseline  engine  test  programs  as 
showing  compliance  with  the  3000- 
cycle  propulsion  system  groiuid  test  and 
1000-cycle  airplane  demonstration  test 
requirements  for  the  follow-on 
derivative  engines.  Although  the  3000- 
cycle  and  1000-cycle  tests  were  not 
repeated  for  those  follow-on  derivative 
engines,  Boeing  and  the  engine 
companies  completed  reduced  groiud 
and  flight  test  demonstrations  tailored 
to  the  design  changes  being  introduced 
in  compliance  with  the  Test  Features 
requirement  of  special  conditions 
paragraph  (c){4).  Therefore,  the  follow- 
on  engine  derivatives  are  not  included 
in  this  analysis  of  the  1000-cycle 


airplcme  demonstration  test 
requirement. 

The  Boeing  Model  777-200  series 
airplane  powered  by  Pratt  &  Whitney 
PW4077  engines  was  approved  for 
ETOPS  on  May  30,  1995  and  entered 
service  in  June  1995.  By  all  accoimts,  it 
was  a  very  successful  new  model 
introduction.  This  was  followed  by 
ETOPS  approval  of  the  Model  777-200 
series  airplanes  powered  by  General 
Electric  GE90-77B  and  Rolls-Royce 
RB211-Trent  877-17  engines  in  October 

1996.  The  inflight  shutdown  (IFSD)  rate 
for  all  three  engine  types  was  zero  for 
at  least  the  first  year  in  service.  The 
Pratt  &  Whitney  PW4000  series  engines 
reached  a  peak  12-month  rolling  average 
engine  IFSD  rate  of  .018/1000  hom-s  in 
October  1996.  The  General  Liectric 
GE90  series  engines  reached  a  peak  of 
.021  for  one  month  in  July  1998  and  the 
Rolls-Royce  Trent  series  engines 
reached  a  peak  of  .016  in  December 

1997.  Although  the  inflight  shutdown 
rates  stayed  within  the  allowable  .02/ 
1000  hour  standard  for  180-minute 
ETOPS,  significant  design  problems 
were  discovered  on  each  engine  type 
alter  ETOPS  approval. 

Table  1 


During  the  first  two  years  after  ETOPS 
apjproval  of  each  engine  type  on  the 
Model  m  series  airplanes,  the  FAA 
was  concerned  that  the  design  problems 
being  discovered  may  have  indicated  a 
failure  of  the  early  ETOPS  process  to 
identify  those  failure  modes  before  they 
occiured  in  service.  Some  failure  modes 
had  the  potential  to  result  in  inflight 
shutdowns  had  they  occurred  under 
different  circumstances  or  had  they  not 
been  detected  during  maintenance  for 
unassociated  reasons.  A  summary  of  the 
actual  problem  reports  for  these  inflight 
shutdowns  and  other  events,  which 
were  submitted  in  compliance  with 
paragraph  (f)  of  these  special  conditions, 
is  contained  in  Table  1 .  Had  every  one 
of  those  events  resulted  in  an  engine 
inflight  shutdown,  the  resulting  IFSD 
rates  for  each  engine  type  would  have 
been  significantly  higher.  Boeing,  the 
engine  manufacturers,  the  FAA,  and 
other  regulatory  authorities  worked 
together  to  prevent  additional  inflight 
occurrences  of  these  failure  types.  The 
actual  inflight  shutdown  rates  prove 
that  these  early  in-service  problems 
were  successfully  managed  to  maintain 
the  safety  of  777  ETOPS  operations 
worldwide. 


Date 
occurred 

EE-1 

# 

En- 
gine 
type 

Affected  system 

Event  description 

10/1/1995  .... 

101 

PW 

ENGINE— OIL  PUMP  

Airplane  diversion  due  to  low  oil  quantity.  Engine  not  shut  down,  but  oil 
quantity  indication  went  to  zero.  Related  to  LP01  problem. 

5/19/1996  .... 

179 

PW 

ENGINE  

Takeoff  atwrted  due  to  EGT  exceedance.  A  loose  B-nut  was  found  on 
the  PS3  line  to  the  2.95  bleed  valve,  which  caused  erratic  operation. 

5/30/1996  .... 

181 

PW 

ENGINE  

Air  tumback  due  to  high  oil  consumption.  Oil  wetness  noted  and  cor- 
rected from  previous  flights.  Consumption  continued  to  be  high. 

8/24/1996  .... 

233 

PW 

ENGINE  

IFSD — Inflight  shutdown  due  to  low  oil  pressure  indication.  Plastic  ship- 
ping cap  was  left  in  the  LP01  oil  line  during  installation  as  part  of  fleet 
upgrade. 

10/5/1996  .... 

1 

254 

PW 

ENGINE  

IFSD — Engine  was  shut  down  due  to  low  oil  quantity  and  low  oil  pres- 
sure. Loose  main  oil  line  at  filter  housing.  Repeat  of  oil  line  shipping 
cap  problem. 

10/11/1996  .. 

261 

PW 

ENGINE  

Air  tumback.  Engine  experienced  high  vibration  during  cruise.  Vibration 
indication  exceeded  EICAS  "Pop-up"  level  at  4.06. 

3/26/1997  .... 

1 

385 

PW 

ENGINE  

Twelve  quarts  of  oil  lost  after  a  series  of  training  flights  due  to  a  leak  of 
an  oil  line  to  tt:!e  fuel/oil  cooler.  Oil  loss  took  place  over  approximately 
3  hours  of  flight  time. 

2/24/1997  .... 

G-65 

GE 

ENGINE  GEARBOX  

Air  tumback  due  to  loss  of  right  backup  generator  followed  by  engine  oil 
filter  EICAS  message.  Root  cause  was  a  failed  gearbox  backup  gen- 

erator pad  bearing. 

11/4/1997  .... 

G-84 

GE 

ENGINE  

IFSD— Engine  experienced  a  power  loss  during  approach.  A  restart  at- 
tempt was  unsuccessful.  Root  cause  was  a  sticking  bypass  valve  in 
ttie  hydronnechanical  unit  (HMU). 

11/9/1997  .... 

1 

G-87 

GF 

ENGINE  

Flight  crew  heard  a  surge  toward  the  end  of  ttie  takeoff  roll  and  tower 
reported  seeing  flames  from  the  engine.  At  600  feet,  the  engine 
surged  again.  The  flight  crew  reduced  power  arid  returned  to  the  air- 
port. 

Pitot  heard  a  bang  and  a  tower  reported  fire  from  the  tailpipe  after 

3/12/1998  .... 

G-96 

GE 

ENGINE  

power  was  set  for  takeoff.  The  takeoff  was  aborted.  Metal  was  found 

in  ttie  tailpipe. 

6/22/1998  .... 

G-106 

GE 

ENGINE  

IFSD — After  takeoff,  ttie  pilot  received  tow  oil  pressure  and  tow  oil  quan- 
tity indtoations.  The  pilot  shut  down  ttie  engine.  Two  of  four  oil  filter 
cover  bolts  were  loose  due  to  inserts  pulling  out  of  ttie  filter  housing 
casting. 

Federal  Register / Vol.  68,  No.  202 /Monday,  October  20,  2003 /Rules  and  Regulations  59871 


59870 


Federal  Register /Vol.  68.  No.  202 /Monday.  October  20.  2003  /  Rules  and  Regulations 

Table  1 — Continued 


Date 
occurred 


EE-1         ^"■ 
n  gine 

type 


7/1/1998 
7/22/1998  .. 
11/20/1998 

10/11  1996 
10/11(1996 

10/25/1996 
11/12/1996 
1/26/1997  . 
5/24/1997  . 


G-110  GE 
G-112  GE 
G-120     GE 


R-63  RR 

R-64  RR 

R-65  RR 

R-67  RR 

R-91  RR 

R-109  RR 


Affected  system 


ENGINE 


ENGINE 


IDG  Installation 


Event  descnption 


ENGINE— RADIAL  DRIVE 

SHROUD 
ENGINE— FUEL  NOZZLE    


ENGINE— RADIAL  DRIVE 

SHROUD. 
ENGINE   

ENGINE— STEP  ASIDE  GEARBOX 
ENGINE  


7A7'1997    R-112      RR 


7/26/1997 

9/16/1997 


!  RR 
R-113     RR 


ENGINE 

ENGINE 
ENGINE 


Reliabilitv  of  737  Next  Generation 

(737NG)  ' 

As  part  of  the  process  of  reviewing 
existing  methods  forETOPS  approval, 
the  FAA  also  analyzed  data  from  th*' 
initial  in-service  period  for  Boeing 
Model  737-600,  737-700,  and  737-800 
airplanes  powered  bv  (:FMfib-7  engines. 
As  a  group,  these  variants  of  the  Model 
737  vvere  referred  to  as  the  737  Next 
Generation,  or  ■■737\'G  "  Even  though 
early  ETOPS  special  conditions  v.-ere 
not  issued,  the  737NG  was  chosen  for 
this  analvsis  because  it  followed  an 
ETOPS  approval  process  program  that 
was  verv  similar  to  what  Boeing  is 
proposing  for  the  Model  777-300EK 
airplane  Several  months  after  entrv  into 
service,  however,  the  737NG  did  not 
exhibit  an  acceptable  level  of 
propulsion  system  reliability  for  ETOPS 
approval.  Earlv  ETOPS  special 
conditions  were  intended  to  identifv  a 
design  not  suitable  for  ETOPS  approval 
prior  to  tvpe  certification. 

Boeing  proposed  in  1994.  prior  to  the 
Model  777's  tvpe  certification,  that  the 
737NG  be  certified  as  an  early  ETOPS 
airplane  in  a  manner  similar  to  the 
Model  777,  but  without  all  of  the  testing 
required  in  the  Model  777  special 


IFSD— Uncommanded  engine  inflight  shutdown  dunng  cruise  at  flight 
level  370  Flight  crew  noted  a  rapid  loss  of  oil  pressure  and  N2.  Root 
cause  was  a  Number  3  tearing  failure 

IFSD— Dunng  cruise,  EICAS  indication  of  low  oil  quantity.  Pilot  shut 
down  the  engine.  Oil  filter  housing  cover  bolts  were  over-torqued  re- 
sulting in  stnpped  threads  in  the  oil  tiKer  housing  inserts. 

IFSD— Crew  started  return  to  departure  airport  due  to  indication  of  com- 
plete oil  loss  Engine  was  subsequently  shut  down  when  oil  pressure 
dropped  to  10  psi.  The  integrated  dnve  generator  (IDG)  packing  was 
damaged  dunng  installation. 

Flight  diverted  after  crew  observed  right  engine  oil  quantity  loss  approx. 
5  hours  into  flight.  Found  cracked  upper  radial  drive  shroud. 

Fuel  found  leaking  from  Zone  2  during  investigation  of  R-63  oil  loss. 
Source  of  fuel  leak  was  a  cracked  weld  on  the  No.  24  fuel  nozzle  (top 

dead  center)  .     .  ^ 

After  engine  shutdown  at  the  gate,  the  right  engine  oil  quantity  indicated 
9  qts  Upper  radial  dnve  shroud  found  cracked. 

"ENGINE  OIL  PRESS  R"  EICAS  message  displayed  after  landing.  En- 
gine shut  down.  Oil  pump  drive  shaft  found  sheared. 

Low  oil  quantity  caused  by  crack  in  step  aside  geartxjx  housing  approxi- 
mately 4  to  5  inches  long. 

Engine  was  shut  down  on  takeoff  following  high  power  surge.  Subse- 
quent borescope  inspection  revealed  HPC  rotor  1  blade  failure 
caused  by  foreign  object  damage  that  was  consistent  with  blade  dam- 
age noted  on  5/20/97  inspection. 

Aircraft  diversion  caused  by  excessive  oil  leakage  due  to  incorrectly  in- 
stalled lower  bevel  box  O-ring  seal  following  radial  drive  shaft  replace- 
ment 

Aircraft  diversion  due  to  high  oil  consumption.  Not  related  to  step  aside 
gearbox  housing  cracking  problem. 

IFSD— Engine  shutdown  at  400  feet  after  takeoff  due  to  high-pressure 
compressor  failure. 


conditions.  Since  the  success  of  the 
Model  777  program  was  still  an 
unknown  at  the  time  of  Boeing's  request 
for  the  737NG.  the  FAA  did  not  agree 
to  Boeings  proposed  changes  to  the 
airplane  demonstraticm  test 
requirement   Karlv  ETOPS  special 
conditions  for  the  7,i7NC;  were  never 
issued.  Even  so,  Boeing  proceeded  with 
those  elenient>  of  the  Model  777  special 
(  oiiditioiis  that  the  ( ompaiiv  had 
proposed  to  accomplish.  These  included 
the  relevant  experience  assessment, 
design  requirements  assessment.  3000- 
cvcle  propulsion  system  ground  test, 
and  enhaiu  ed  problem  rtiporting  and 
resolution, 

.-\lthough  the  F.\A  never  issued 
^pe(  iai  (  onditions  for  the  737NG 
program,  we  agreed  that  the  elements 
from  the  Model  777  special  conditions 
that  Boeing  ilid  accomplish  justified  a 
reduction  in  the  service  experience 
normallv  retiuired  for  ETOPS  type 
design  approval,  as  outlined  in  AG  120- 
42A.  Boeing  presented  the  following 
information  in  support  of  its  request  for 
a  redu(  tion  in  service  experience 
required  for  {-TTOPS  certification. 

•  ■  Desigrt  involved  lessons  learned, 
similar  to  777  Early  ETOPS  process. 


•  "APU  most  thoroughly  tested  in 
Allied  Signal  history— more  than  3000- 
cycle  ground  test,  including  hot/cold 
exposure. 

•  'Propulsion  system  subjected  to 
3000-cycle  ground  test,  intentionally 
unbalanced,  with  three  180-minute 
diversion  cvcles. 

•  •'Flight  testing  included  a 

Southwest  Airlines  50-cycle 
demonstration,  using  airline  crews  and 
maintenance.  During  the  Function  and 
Reliability  testing,  61  ETOPS  cycles 
were  conducted  with  three  single  engine 
180-minute  diversions, 

•  "A  proposed  ET(3PS  problem 
tracking  and  resolution  system,  similar 
to  that  used  on  the  777  that  will  remain 
in  effect  until  the  fleet  attains  250.000 
engine  fleet  hours." 

In  its  analysis  of  the  737NG  approval 
process,  the  FAA  noted  that  these 
program  elements,  at  the  time,  had  been 
accomplished  with  good  results.  The 
engines  and  airplane  system  had 
performed  well  during  the  test 
programs,  with  results  comparable  to 
the  Model  777  test  fleet  (all  engines). 
The  in-service  737NG  airplanes  had 
achieved  a  98.96%  dispatch  reliability 
rate  after  45  days  in  service,  better  than 
any  previous  Boeing  airplane.  Boeing's 
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proposal  included  an  accvimulation  of 
15,000  fleet  engine  hours  of  service 
experience  before  requesting  ETOPS 
approval.  At  that  time,  there  wouM  be 
three  airplanes  with  more  than  1000 
flight  cycles,  the  total  737NG  fleet 
would  have  accumulated  more  than 
20,000  flight  cycles,  and  the  high-time 
airplane/engines  would  have  more  than 
2000  flight  cycles.  During  the  737NG 
approval  process,  the  FAA  conciured 
with  Boeing's  proposal  to  require  15,000 
hours  of  service  experience  based  on  the 
following: 

•  "The  FAA  has  agreed  to  the  concept 
that  ETOPS  at  entry  into  service  can  be 
achieved  by  appropriate  design  and 
testing  as  evidenced  by  the  771  special 
conditions,  which  have  now  been 
validated  through  actual  service 
experience, 

•  "The  737NG/CFM56-7B  airframe/ 
engine  configuration  is  a  derivative/ 
evolution  of  the  existing  737-300/400/ 
500  which  through  extensive  service 
experience  has  demonstrated 
exceptional  reliability,  and,  is  approved 
for  120-nunute  ETOPS, 

•  "Except  for  the  lack  of  a  dedicated 
1000-cycle  ETOPS  test  program,  design 
and  testing  of  the  737NG/CFM56-7B 
mirrors  what  was  done  on  the  777  to 
satisfy  Early-ETOPS  approval, 

•  "The  additional  15,000  engine  hour 
in-service  evaluation  plus  the  fact  that 
three  180-minute  single  engine 
diversions  were  performed  during 
Function  and  Reliability  testing  more 
than  compensates  for  the  omission  of  a 
1000-cycle  test, 

•  "The  satisfactory  performance  of 
the  737NG/CFM56-7B  airframe/engine 
configuration  during  the  certification 
testing,  and 

•  "The  proven  ability  of  Boeing  to 
satisfactorily  manage  ETOPS 
airworthiness  of  the  777  fleet  in  the  face 
of  problems  encountered  in  service.  The 
737NG  proposal  includes  a  problem 
tracking  and  resolution  system  that  will 
remain  in  effect  for  a  full  250,000  engine 
hours." 

The  Model  737-700  was  the  first 
variant  of  the  737NG  to  enter  service,  in 
December  1997.  Section  4.2  of  the  FAA- 
approved  120-minute  ETOPS  Airplane 
Assessment  Report  for  the  Model  737- 
700,  Boeing  Document  Number 
D033A003,  Revision  B,  states  that  the 
Model  737-700  was  designed, 
manufactured,  and  tested  for  extended 
range  operations  at  entry  into  service. 
The  following  additional  supporting 
statements  were  also  made. 

a.  "The  737-700  airplanes  have  been 
designed  and  meinufactiired  based  on 
regimented  application  of  lessons  learned 
from  other  ETOPS  program  experience  as 


well  as  the  in-service  experience  of  earlier 
737  models. 

b.  "The  737-700  airplane  was  subjected  to 
a  rigorous  test  program  as  described  in 
following  paragraphs.  Production  equivalent 
equipment  where  appropriate,  was  used  to 
support  test  objectives.  Equipment  was 
production  equivalent  as  defined  at  the  time 
of  the  test." 

No  significant  propulsion  system 
design  problems  occurred  during  any  of 
the  testing  described  above.  Two 
inflight  shutdowns  did  occur  diuing 
certification  flight  testing.  One  was 
caused  by  an  indication  fault  within  the 
electronic  engine  control  that  was 
corrected  with  a  simple  software 
change.  The  other  was  caused  by  an 
inappropriate  flight  test  condition. 

Boeing  stated  in  the  Model  737-700's 
120-minute  ETOPS  Airplane 
Assessment  Report  that  the  fleet  reached 
the  15,000-hour  mark  during  the  month 
of  April  1998.  At  that  time,  there  had 
been  no  inflight  shutdowns  in  service. 
However,  on  May  9,  1998,  before  the 
FAA  had  completed  its  assessment  of 
the  airplane  for  ETOPS  approval,  the 
first  inflight  shutdown  occurred.  A 
second  inflight  shutdown  occurred 
during  the  month  of  May,  and  the  fleet 
exceeded  the  accepted  120-minute 
ETOPS  standard  of  .05  inflight 
shutdowns  per  1000  engine  hoius. 
Three  inflight  shutdowns  occurred  in 
June  1998,  and  one  in  July  1998.  The 
peak  inflight  shutdowm  rate  during  this 
period  was  .085/1000  hours  at  the  end 
of  June  1998,  which  clearly  did  not  meet 
the  minimiun  standard  for  ETOPS  type 
design  approval. 

The  six  engine  inflight  shutdowns 
were  caused  by  three  different  failiu-e 
root  causes.  Boeing  and  CFMI,  the 
engine  manufacturer,  undertook 
aggressive  actions  to  correct  each  of 
these  design  problems  as  they  occurred. 
The  high  rate  of  fleet  hourly 
accumulation  during  this  period, 
however,  resulted  in  new  ETOPS 
reportable  events  occurring  faster  than 
the  known  problems  could  be  corrected. 
This  delayed  FAA  consideration  of  the 
Model  737-700  for  ETOPS  approval 
until  the  problems  were  brought  under 
control.  A  consequence  of  the  high  rate 
of  fleet  hourly  accumulation  was  that, 
with  no  additional  inflight  shutdowns, 
the  inflight  shutdown  rate  decreased 
rapidly  and  was  within  the  ETOPS  type 
design  approval  standard  by  the  end  of 
1998.  The  FAA  approved  the  Model 
737-600/-700/-800  (737NG)  for  120- 
minute  ETOPS  approximately  one  year 
after  entry  into  service  with  over 
300,000  engine-hours  of  service 
experience  and  an  inflight  shutdown 
rate  of  .020/1000  hours. 


Conclusions  From  Comparison  of 
Model  777  and  737NG 

In  comparing  the  737NG  experience 
with  that  of  the  Model  777,  the  FAA 
observes  that  there  is  a  fleet  hourly 
accumulation  rate  above  which 
aggressive  problem  management  to 
qualify  for  early  ETOPS  certification 
may  become  resoture  prohibitive. 
Therefore,  when  certifying  an  airplane/ 
engine  combination  that  will  be  entering 
service  with  a  high  production  rate 
resulting  in  a  rapid  accumulation  of 
engine  hours,  manufacturers  may  find  it 
more  cost-effective  to  use  the  service 
experience  criteria  of  AC  120-42A  than 
to  follow  the  rigorous  requirements  of 
the  early  ETOPS  process. 

As  stated  earlier,  the  Model  777 
ETOPS  special  conditions  were 
designed  to  "result  in  a  level  of  airplane 
reliability  that  is  equivalent  to  the  level 
of  reliability  previously  found  to  be 
acceptable  based  upon  service 
experience."  As  previously  noted,  the 
current  Model  777  ETOPS  special 
conditions  consist  of  five  main  elements 
needed  to  provide  adequate 
compensation  for  the  service  experience 
normally  required  for  180-minute 
ETOPS  eligibility  described  in  AC  120- 
42A.  No  single  element  is  considered 
sufficient  by  itself,  but  the  FAA  has 
found  that  the  five  elements  combined 
provide  an  acceptable  substitute  for 
actual  airline  service  experience.  The 
five  elements  are: 

1.  Design  for  reliability. 

2.  Lessons  learned. 

3.  Test  requirements. 

4.  Demonstrated  reliability. 

5.  Problem  tracking  system. 

Even  though  the  overall  objective  is  a 
level  of  airplane  and  propulsion  system 
reliability  that  is  equivalent  to  that 
achieved  through  service  experience,  we 
considered  the  uncertainty  of  actually 
achieving  that  goal  in  the  development 
of  these  special  conditions.  The  first 
three  elements  focus  on  designing  an 
airplane  to  eliminate  sources  of  engine 
inflight  shutdowns  and  diversions  to  the 
greatest  practical  extent.  This  is 
accomplished  by  an  overall  design 
philosophy  to  preclude  sources  of 
engine  inflight  shutdowns  and 
diversions  using  the  manufacturer's 
experience  with  earlier  designs  to 
identify  successful  and  unsuccessful 
design  featiu-es.  The  additional  testing 
required  by  the  special  conditions 
focuses  on  exposing  the  design  to 
conditions  that  in  the  past  have 
contributed  to  engine  failures,  such  as 
high  engine  vibration  or  repeated 
exposure  to  humid  and  inclement 
weather  on  the  groimd  followed  by 
long-range  operation  at  the  extreme  cold 
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temperatures  at  high  altitude.  These 
design  and  test  elements  do  not  assure 
a  level  of  reliability  that  is  equivalent  tn 
that  based  on  service  experience. 
Instead,  they  result  in  an  acceptable 
level  of  inherent  design  reliability  from 
which  we  can  successfully  manage 
ETOPS  fleet  safetv  once  the  airplane 
enters  service. 

The  fourth  element,  "demonstrated 
reliabilitv."  provides  the  FAA  with  a 
standard  by  which  to  judge  a  design 
against  e.xisting  ETOPS-approved 
airplanes.  This  gives  the  FAA  a  standard 
from  which  to  withhold  ET()P,S 
approval  from  airplanes  that  experience 
significant  failures  during  certification 
testing,  demonstrating  that  they  are  not 
suitable  for  ETOPS.  However,  it  does 
not  bv  itself  guarantee  that  designs 
showing  no  significant  failures  during 
flight  testing  will  have  adequate 
reliability  for  ETOPS. 

To  manage  fleet  safety  after  ETOPS 
approval,  we  rely  on  the  fifth  element  of 
the  ETOPS  special  conditions. 
Paragraph  (f)  of  the  special  conditions 
requires  a  problem  tracking  system  for 
the  prompt  identification  of  thost" 
problems  that  could  impact  ETOPS 
safety.  The  F.-\A  uses  this  enhanced 
problem  reporting  system  to  work  with 
the  airplane  and  engine  manufacturers 
to  aggressively  manage  and  correct 
significant  design  problems  identified 
after  ETOPS  approval.  This  requirement 
is  the  "catch-all"  for  those  design  flaws 
that  are  not  caught  bv  the  other 
elements  of  the  special  conditions 
during  airplane  design  and  testing. 

The  first  in-ser\'ice  inflight  shutdown 
of  the  Model  737-700  variant  of  the 
737NG  did  not  occur  until  the  fleet  had 
accumulated  approximatelv  30.000 
engine-hours  The  F.\.\  could  not  have 
expected  that  a  complete  1000-cycle 
airplane  demonstration  test  would  have 
had  a  better  chance  of  discovering  the 
types  of  problems  that  (k  curred  in 
service  on  the  737N'G  than  the  nearly 
30.000  hours  accumulated  on  multiple 
airplanes  and  engines  prior  to  the  first 
inflight  engine  shutdown  While 
signific:ant  propulsion  svstem  failures 
occurring  during  tvpe  certification 
testing,  including  the  additional  testing 
required  bv  the  ETOPS  special 
conditions,  may  indicate  that  a  design  is 
not  yet  ready  to  enter  ETOPS  service, 
the  737NG  experience  shows  that  the 
reverse  c:annot  be  stated  with  a 
significant  degree  of  ctmfidence.  A  lack 
of  significant  failures  during 
certification  testing  does  not  in  itself 
assure  an  ETOPS-suitable  design  at 
entry  into  service. 

The  Model  777  experience  shows  that 
a  relatively  small  fleet  can  be  managed 
successfully  during  the  initial  service 


period  based  on  the  data  provided  by 
the  enhanced  problem  tracking  system 
required  bv  special  conditions 
paragraph  (fl.  The  737Nri  experience 
shows  that  a  larger  fleet  may  require  a 
much  more  resource-intensive  fleet 
management  program.  However,  had  the 
737NG  received  its  ETOPS  approval  as 
originallv  proposed  prior  to  its  first 
inflight  shutdown  in  service,  the 
problem  reporting  system  that  Boeing 
had  in  place  gave  the  FAA  timely 
identific;ation  of  the  problems  causing 
inflight  shutdowns  so  that  we  could 
have  required  appropriate  corrective 
action  through  the  airworthiness 
directive  process  to  maintain  ETOP.S 
safetv  Such  airworthiness  directives 
could  have  required  the  operators  to 
incorporate  design  changes  prior  to 
further  fc]TOPS  flight  or  withdrawn 
ETOPS  approval. 

Althougn  we  cannot  be  certain  that  an 
airplane  approved  for  ETOP.S  under  the 
special  conditions  will  have  the  same 
matuntv  at  original  type  certification  as 
an  airplane  that  we  have  approved 
based  on  service  experience,  our 
experience  with  the  Model  777  and  the 
737NG  confirms  that  the  five  elements 
of  the  special  conditions,  in  conjunction 
with  the  FAA's  normal  .safety  oversight 
processes,  adequately  compensate  for 
that  uncertainty. 

The  changes  to  the  engine 
demonstration  test  and  the  airplane 
demonstration  test  include  enhanced 
post-test  inspection  requirements  and 
are  intended  tf)  address  our  experience 
with  the  original  ETOP.S  special 
( onditions.  which  identified  several 
shortcomings  in  the  original  test 
requirements.  These  changes  are  needed 
to  more  clearly  focus  the  testing  on  the 
objective  of  exposing  th(?  engines  and 
airplane  to  those  operating  conditions 
that  give  us  the  best  chance  of 
identifving  underlving  major  design 
flaws  that  could  jeopardize  ETOP.S 
safetv  in  service.  These  changes  provide 
a  better  evaluation  of  the  design  than 
the  existing  reciuirements.  including  th" 
1000-cvcle  airplane  flight  test  as 
previouslv  conducted. 

The  FAA  therefore  is  changing  the 
purpose  of  the  airplane  demonstration 
test  rec)uirement  oi  paragraph  (e)(7)  from 
a  demonstration  rif  reliability  to  a 
demonstration  of  airplane  capability 
under  the  tvpes  of  ETOPS  operational 
and  diversion  scenarios  discussed  in 
this  document.  The  requirements  of  that 
airplane  demonstration  test  have  been 
c  hanged  atcordinglv 

Aged  Engine  Requirement 

In  response  to  Boeings  request,  the 
FAA  is  delctint;  paragraph  (e)(7)(ii). 
which  currently  recjuires  the  installation 


of  the  engine  and  propulsion  system 
from  the  3000-cycle  engine 
demonstration  test  required  by 
paragraph  (e)(6),  or  another  suitable 
aged  engine,  on  the  1000-cycle 
demonstration  test  airplane  for  a 
minimum  of  500  cycles.  Boeing 
provided  the  following  information  in 
support  of  its  request  for  deleting  the 
aged  engine  requirement. 

Review  of  the  aged  engine  data  from 
the  baseline  Model  777  program  showed 
that  the  nature  of  the  findings,  which 
occurred  on  the  aged  engines,  was  not 
related  to  the  aging  of  the  engines. 
Instead,  the  findings  were  related  to  the 
variation  that  occurs  during 
manufacturing,  assembly,  etc.  This 
lesson  learned  on  the  aged  engines  is 
consistent  for  each  engine 
manufacturer's  baseline  Model  777 
ETOPS  test  program. 

The  lack  of  findings  related  to  the 
aging  of  an  engine  in  the  ETOPS  flight 
test  program  has  been  demonstrated 
three  times.  Based  on  this  consistent 
demonstration,  there  is  no  further  need 
to  maintain  the  requirement  for  an  aged 
engine  in  the  flight  test  program. 
Additionally,  flying  more  airplane/ 
engine  combinations  will  provide 
increased  opportunities  for  evaluating 
potential  problem  areas. 

Boeing  reported  nine  events  (EE-1 
Reports)  which  occurred  during  the 
aged  engine  portions  of  the  1000-cycle 
tests  for  the  three  baseline  engine  types, 
with  an  explanation  of  why  the  aged 
engine  requirement  was  not  necessary 
in  order  to  identify  each  failure.  Boeing 
stated  that  the  lack  of  any  EE-1  reports 
from  the  post-test  inspections  is  an 
indication  that  there  were  no  significant 
findings  from  the  aged  engine  testing. 

FAA  Analysis  of  Boeing's  Proposal 

The  original  intent  of  the  aged  engine 
requirement  was  to  expose  the  3000- 
cycle  test  engine,  or  equivalent,  to 
inflight  conditions  that  cannot  be 
simulated  in  a  ground  test  environment. 
This  would  further  validate  the 
propulsion  system  design  out  to  an  age 
beyond  3000  cycles.  Boeing  data 
available  at  the  time  the  ETOPS  special 
conditions  were  developed  indicated 
that  95%  of  all  new  significant  failure 
modes  occur  on  airplane  propulsion 
systems  with  3000  cycles  or  less.  That 
concept  is  still  valid.  The  lack  of 
specific  findings  on  the  aged  engine 
during  the  1000-cycle  airplane 
validation  test  only  confirms  the 
validity  of  the  Reliability  Assessment 
Board's  conclusion  that  those  baseline 
Model  777  engine  in.stallations  were 
suitable  for  180-minute  ETOPS.  A 
number  of  significant  events  during  the 
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lOOO-cycle  test  program  would  have 
jeopardized  that  conclusion. 

The  question  that  the  FAA  considers 
to  be  more  relevant  is  whether  or  not  a 
greater  benefit  would  come  from  a  more 
thorough  teardown  inspection  and 
analysis  of  the  3000-cycle  test  engine 
and  propulsion  system  hardware  than 
from  this  additional  level  of  validation. 
In  this  regard,  the  FAA  agrees  with 
Boeing  that  other  test  articles  may 
provide  sufficient  experience  to  uncover 
the  majority  of  age-related  problems 
independent  of  the  additional  exposure 
provided  by  the  lOOO-cycle  test  inflight 
exposure. 

In  consideration  of  the  need  to 
perform  a  detailed  analysis  of  the  3000- 
cycle  test  engine  and  the  extra  expense 
of  using  a  parallel  3000-cycle  test  engine 
as  "another  suitable  aged  engine,"  the 
FAA  agrees  that  the  requirement  for 
installation  of  an  aged  engine  on  the 
ETOPS  test  airplane  can  be  eliminated 
provided  significantly  improved 
processes  are  used  to  analyze  the 
condition  of  the  3000-cycle  test  and 
airplane  demonstration  test  engines  at 
the  conclusion  of  these  tests,  as 
reflected  in  the  revised  paragraphs  (e)(6) 
and  (e)(7). 

Miscellaneous  Revisions 

We  are  also  incorporating  the 
following  revisions  to  the  special 
conditions. 

Re-identification  of  paragraph 
(e)(7)(iii)  as  (e)(7)(iv)  and  revision  of  the 
requirement  that  the  lOOO-cycle  test 
airplane  be  operated  and  maintained 
using  the  recommended  operations  and 
maintenance  procedures  to  recognize 
that  more  than  one  test  airplane  may  be 
used. 

Replacement  of  the  reference  to  the 
"lOOO-cycle  ETOPS  test"  with 
"Airplane  Demonstration  Test"  in 
paragraph  (g)(2)  in  order  to  be  consistent 
with  the  changes  to  paragraph  (e)(7). 

Replacement  of  the  reference  to  the 
"lOOO-flight-cycle  ETOPS  test"  with 
"Airplane  Demonstration  Test"  in 
paragraph  (h)(1)  in  order  to  be 
consistent  with  the  changes  to 
paragraph  (e)(7). 

Discussion  of  Coimnents 

Notice  of  Proposed  Special 
Conditions  No.  25-03-04-SC  for  the 
Boeing  Model  m  series  airplanes  was 
published  in  the  Federal  Register  on 
June  13,  2003  (68  FR  35335),  with  a 
correction  to  the  original  publication  . 
issued  on  June  23,  2003  (68  FR  37205). 
Four  comments  were  received,  and  all 
of  them  concur  with  the  special 
conditions  as  proposed.  Therefore,  the 
special  conditions  are  adopted  as 
proposed. 


Special  Conditions  Revisions    ' 

For  clarity,  the  revised  sections  of  the 
original  Special  Conditions  No.  25- 
ANM-84  are  printed  below.  The  final 
special  conditions  are  printed  in  their 
entirety,  with  revisions  incorporated,  at 
the  end  of  this  document.  Portions  of 
the  special  conditions  that  remain 
unchanged  are  discussed  in  the 
preamble  to  the  original  Special 
Conditions  No.  25-ANM-84  (59  FR 
28234). 

Revisions  to  Special  Conditions  No.  25- 
ANM-84 

(e)(6)  Engine  Demonstration  Test.  One 
engine  of  each  type  to  be  certificated 
with  the  airplane  must  complete  3000 
equivalent  airplane  operational  cycles. 
The  engine  must  be  configured  with  a 
complete  airplane  nacelle  package  for 
this  demonstration,  including  engine- 
mounted  equipment  except  for  any 
configuration  differences  necessary  to 
accommodate  test  instrumentation  and 
test  stand  interfaces  with  the  engine 
nacelle  package.  At  completion  of  the 
engine  demonstration  test,  the  engine 
and  airplane  nacelle  test  hardware  must 
undergo  a  complete  teardown 
inspection.  This  inspection  must  be 
conducted  in  a  maimer  to  identify 
abnormal  conditions  that  could  become 
potential  sources  of  engine  inflight 
shutdown.  An  analysis  of  any  abnormal 
conditions  found  must  consider  the 
possible  consequences  of  similar 
occurrences  in  service  to  determine  if 
they  may  become  sources  of  engine 
inflight  shutdowns,  power  loss,  or 
inability  to  control  engine  thrust.  Any 
potential  sources  of  engine  inflight 
shutdown  identified  must  be  corrected 
in  accordance  with  paragraph  (g)(2). 

(e)(7)  Airplane  Demonstration  Test.  In 
addition  to  the  function  and  reliability 
testing  required  by  14  CFR  21.35(b)(2), 
for  each  engine  type  to  be  certificated 
with  the  airplane,  one  or  more  airplanes 
must  complete  flight  testing  which 
demonstrates  that  the  aircraft,  its 
components,  and  equipment,  are 
capable  of  and  function  properly  during 
long  range  operations  and  airplane 
diversions,  including  engine-inoperative 
diversions. 

(i)  The  flight  conditions  must  expose 
the  airplane  to  representative 
operational  variations  based  on  the 
airplane's  system  and  equipment  design 
and  the  intended  use  of  the  airplane 
including: 

(A)  Engine  inoperative  maximum 
length  diversions  to  demonstrate  the 
airplane  and  propulsion  system's 
capability  to  safely  conduct  a  diversion. 

(B)  Non-normal  conditions  to 
demonstrate  the  airplane's  capability  to 


safely  divert  under  worst  case  probable 
system  failure  conditions. 

(C)  Simulated  airline  operations 
including  normal  cruise  altitudes,  step 
climbs,  and  maximum  expected  flight 
durations  out  of  and  into  a  variety  of 
departure  and  arrival  airports. 

fD)  Diversions  to  worldwide  airports 
representative  of  those  intended  as 
operational  alternates. 

(E)  Repeated  exposure  to  humid  and 
inclement  weather  on  the  ground 
followed  by  long-range  operation  at 
normal  cruise  altitude. 

(ii)  The  flight  testing  must  validate 
expected  airplane  flying  qualities  and 
performance  considering  engine  failure, 
electrical  power  losses,  etc.  The  testing 
must  demonstrate  the  adequacy  of 
remaining  airplane  systems  and 
performance  and  flightcrew  ability  to 
deal  with  an  emergency  considering 
remaining  flight  deck  information 
following  expected  failure  conditions. 

(iii)  The  engine-inoperative  diversions 
must  be  evenly  distributed  among  the 
number  of  engines  in  the  applicant's 
flight  test  program. 

(iv)  The  test  airplane(s)  must  be 
operated  and  maintained  using  the 
recommended  operations  and 
maintenance  manual  procedures  during 
the  airplane  demonstration  test. 

(v)  At  completion  of  the  airplane 
demonstration  test,  the  test  engines  and 
engine-mounted  equipment  must 
undergo  a  complete  external  on-wing 
visual  inspection.  The  engines  must  also 
undergo  a  complete  internal  visual 
inspection.  These  inspections  must  be 
conducted  in  a  manner  to  identify' 
abnormal  conditions  that  could  become 
potential  sources  of  engine  inflight 
shutdowns.  An  analysis  of  any 
abnormal  conditions  found  must 
consider  the  possible  consequences  of 
similar  occurrences  in  service  to 
determine  if  they  may  become  sources 
of  engine  inflight  shutdowns.  Any 
potential  sources  of  engine  inflight 
shutdown  that  are  identified  must  be 
corrected  in  accordance  with  paragraph 

{g)(2). 

(g)(2)  The  FAA  Reliability  Assessment 
Board  will  review  and  evaluate  the  data 
from  the  problem  tracking  and 
resolution  system  to  establish 
compliance  with  the  requirements  of 
paragraph  (h).  The  board  will  evaluate 
the  overall  type  design  for  ETOPS 
suitability  as  demonstrated  in  flight  test, 
and  the  Airplane  Demonstration  Test. 

(h)(1)  For  the  engine  and  airplane 
systems,  the  type  and  frequency  of 
failures  that  occur  dvuing  the  airplane 
flight  test  program  and  the  Airplane 
Demonstration  Test  must  be  consistent 
with  the  type  and  frequency  of  failures 
or  mcJfunctions  that  would  be  expected 
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to  occur  on  presently  certified  180- 
ininute  ETOPS  airplanes.  The  failures  to 
be  considered  are  those  associated  with 
svstem  components  that  conform  to  the 
type  design  rt^quested  for  c  ertifiratinn 
the  Reliability  Assessment  Board  will 
determine  compliance  with  this 
requirement  based  on  an  evaluation  of 
the  problem  reporting  system  data, 
considering  system  redundancies, 
failure  significance,  problem  resolution, 
and  engineering  judgment. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Boeing 
Model  777  series  airplanes.  Should  The 
Boeing  Companv  apply  at  a  later  date 
for  a  change  to  the  type  certificate  to 
include  another  model  incorporating  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  apply  to 
that  model  as  well. 

Lnder  standard  practice,  the  effective 
date  of  final  special  conditions  would 
be  30  days  after  the  date  of  publication 
in  the  Federal  Register;  however,  as 
flight  testing  addressed  by  the  changes 
incorporated  into  these  final  special 
conditions  is  imminent  for  the  Boeing 
Model  777-200LR  and  777-300ER 
series  airplanes,  the  FAA  finds  that 
good  cause  e.xists  to  make  these  special 
conditions  effective  upon  issuance. 

Conclusion 

This  action  affects  onlv  certain  novel 
or  unusual  design  features  on  Boeing 
Model  777  series  airplanes.  It  is  not  a 
rule  of  general  applic:abilitv.  and  it 
affects  onlv  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  features 
on  the  airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft.  .Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

■  The  authority  citation  for  these  special 
conditions  is  as  foUow^s: 

.\uthority:  49  U.S.C.  106{gl.  4011  J.  44701, 
44702.  447104. 

The  Special  Conditions 

■  Accordingly,  pursuant  to  the  authoritv 
delegated  to  me  bv  the  Administrator, 
the  following  amended  special 
conditions  are  issued  as  part  of  the  tvpe 
certification  basis  for  Boeing  Model  777 
series  airplanes. 

In  addition  to  the  airworthiness 
requirements  of  14  CFR  part  25,  the 
Model  777  airplane  must  complv  with 
the  following  requirements  in  order  to 
be  eligible  for  Extended  Range 
Operation  with  Two-Engine  Airplanes 
(ETOPS)  without  the  requisite  operating 
experience  specified  in  Advisorv' 
Circular  (AC)  120-42A: 


(a)  Introduction   An  approved  ETOPS 
Tvpe  Design  Assessment  Plan  covering 
the  engine  and  eai  h  applicable  airplane 
system  must  be  established.  The  specific 
methods  that  will  be  used  to 
substantiate  compliance  with  the 
requirements  of  these  special  conditions 
must  be  defined  in  the  plan.  Specific 
svstems  fhat  will  undergo  the  complete 
analvsis,  testing,  and  development 
program  tracking  defined  in  paragraph 
(c)  of  these  special  conditions  must  be 
i<lentified.  Other  airplane  systems  that 
mav  contribute  to  the  overall  safety  of 
an  ETOPS  operation,  but  that  do  not 
warrant  the  rigorous  type  design 
requirements  and  relevant  experience 
assessments  defined  in  paragraph  (c)  of 
these  special  conditions,  must  be 
identified  and  agreed  to  by  the  FAA. 
Compliance  must  be  shown  for  these 
other  systems  with  all  provisions  of 
these  special  conditions,  except 
paragraph  (c).  In  showing  compliance 
with  these  special  conditions,  tests  and 
analyses  ct)nducted  to  substantiate 
compliance  with  the  basic  airworthiness 
standards  of  part  25  may  be  referenced, 
if  applicable. 

(b)  Engine  Assessment.  (1)  The  ETOPS 
eligibility  of  the  engine  must  be 
determined  specifically  for  the  airplane 
installation  for  which  early  ETOPS  type 
design  approval  is  requested. 

(2)  Procedures  for  an  engine  condition 
monitoring  program  must  be  defined 
and  validated  at  the  time  of  ETOPS  type 
design  approval.  The  engine  condition 
monitoring  program  must  be  able  to 
predict  when  an  t^ngine  is  no  longer 
capable  of  providing,  within  certified 
engine  operating  limits,  the  maximum 
thrust  required  for  a  single  engine 
diversion. 

(c)  ETOPS  Tvpe  Design  Assessment. 
(1)  Design  Requirements  Assessment.  14 
C.VK  part  25.  incluiling  applicable 
.imendments,  defines  most  of  the 
requirements  necessary  to  design  an 
airplane  that  is  suitable  for  ETOP.S 
operation,  as  long  as  the  ETOPS  mission 
is  considered  in  applying  these 
requirements  for  all  anticipated 
dispatch  configurations.  In  addition  to 
these  requirements,  the  propulsion 
svstem  must  be  designed  to  preclude 
failures  or  malfunctions  that  could 
result  in  an  engine  inflight  shutdown. 
The  applicant  must  identify  and  list 
methods  of  compliance  for  each  of  the 
applicable  ETOPS  requirements, 
including  those  specific  part  25 
requirements  for  which  methods  of 
compliance  relative  to  the  ETOPS 
mission  are  different  from  those 
traditionally  used  for  two-engine 
airplanes.  Paragraph  (c)(3)  of  these 
special  conditions  lists  certain  design 
feature  categories  that  may  be  affected 


by  a  consideration  of  the  ETOPS 
mission  in  the  design  of  these  systems. 
The  effects  of  the  applicable  ETOPS 
requirements  on  the  design  of  any  of 
those  design  feature  categories  listed  in 
paragraph  (c)(3)  must  be  specifically 
addressed  by  this  assessment. 

(2)  Relevant  Experience  Assessment. 
For  each  system  covered  by  the  ETOPS 
Type  Design  Assessment,  there  must  be 
an  assessment  of  the  relevant  design, 
manufacturing,  and  operational 
problems  experienced  on  previous 
airplanes  built  by  the  applicant.  The 
assessment  must  include  the  applicable 
relevant  service  experience  of  vendor 
supplied  systems  or,  to  the  extent 
possible,  the  service  experience  of 
components  on  aircraft  built  by  other 
manufacturers.  Specific  corrective 
actions  taken  to  preclude  similar 
problems  from  occurring  on  the  new 
airplane  must  be  identified. 

(3)  Design  Features,  (i)  The  applicant 
must  define  any  design  features 
implemented  to  comply  with  the  design 
requirements  listed  in  paragraph  {c)(l). 
Consideration  of  the  following  design 
feature  categories  must  be  specifically 
addressed; 

(A)  Airplane  capabilities  and 
capacities  of  the  ETOPS  mission; 

(B)  Fuel  system  integrity,  including 
consideration  of  uncontained  main 
engine  rotor  burst  and  fuel  availability 
as  affected  by  cross-feed  capability  and 
electrical  power  to  pumps  and  other 
components; 

(CI  Fuel  quantity  indication  to  the 
fiightcrew,  including  alerts  that 
consider  the  fuel  required  to  complete 
the  mission,  abnormal  fuel  management 
or  transfer  between  tanks,  and  possible 
fuel  leaks  between  the  tanks  and  the 
main  engines; 

(D)  Communication  systems  for  the 
ETOPS  environment; 

(E)  Navigation  systems  for  the  ETOPS 
environment; 

(F)  Minimum  single  engine  cruise 
altitude  capability;  and 

(G)  Failure  tolerant  designs  of  cockpit 
indicating  systems  or  avionics  systems 
to  prevent  unnecessary  airplane 
diversions. 

(ii)  The  applicant  must  define  the 
specific  design  features  used  to  address 
problems  identified  in  the  relevant 
service  experience  assessment  of 
paragraph  (c)(2). 

(4)  Test  Features.  The  applicant  must 
define  specific  new  tests,  or  enhanced 
tests,  that  will  be  used  to  assure  engine 
and  airplane  system  design  integrity. 
These  test  features  may  be  derived  from 
the  requirements  assessment  of 
paragraph  (c)(1)  and  the  relevant  service 
experience  assessment  of  paragraph 
(c)(2). 
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(5)  Analysis  Features.  The  applicant 
must  define  specific  new  analyses,  or 
enhanced  analyses,  that  will  be  used  to 
assure  engine  and  airplane  system 
design  integrity.  These  analysis  featiu^s 
may  be  derived  from  the  requirements 
assessment  of  paragraph  (c)(1)  and  the 
relevant  service  experience  assessment 
of  paragraph  (c)(2). 

(6)  Manufacturing,  Maintenance,  or 
Operational  (Other)  Features.  The 
applicant  must  define  specific  new,  or 
enhanced,  manufacturing  processes  or 
procedures,  and  maintenance  or 
operational  procedures  that  are  being 
implemented  to  assure  engine  and 
airplane  system  integrity.  These  "other" 
features  may  be  derived  from  the 
requirements  assessment  of  paragraph 
(c)(1)  of  this  section  and  the  relevant 
service  experience  assessment  of 
paragraph  (c)(2). 

(d)  Additional  ETOPS  Analysis 
Requirements.  (1)  Performance  and 
Failure  Analyses.  Engine  and  airplane 
performance  and  failure  analyses 
required  for  certification  must  be 
expanded  to  consider  ETOPS  mission 
requirements,  including  exposure  times 
associated  with  a  180-minute  single- 
engine  diversion  and  a  subsequent  15- 
minute  hold  in  the  terminal  airspace  at 
the  diversion  airport.  Consideration 
must  be  given  to  crew  workload  and 
operational  implications  of  continued 
operation  with  failure  effects  for  an 
extended  period  of  time.  The  rationale  . 
and  all  assumptions  used  in  the 
analyses  must  be  documented,  justified, 
and  validated,  including  maintenance 
interval  and  maintainability 
assumptions. 

(2)  Maintenance  and  Flight 
Operations  Evaluation.  The  Type  Design 
Assessment  Plan  must  contain  a 
program  to  systematically  detect  and 
correct  problems  occurring  as  a  result  of 
improper  execution  of  maintenance  or 
flight  operations.  Corrective  actions  for 
any  problems  found  must  be  identified 
and  implemented  through  the  Problem 
Tracking  and  Resolution  System 
required  by  paragraph  (f). 

(3)  Manufacturing  Variability.  The 
Type  Design  Assessment  Plan  must 
contain  a  program  to  minimize  potential 
manufacturing  problems.  The  plan 
should  address  early  validation  of 
tooling  and  procedures,  as  well  as  any 
related  problems,  as  identified  in 
paragraph  (c)(2).  Corrective  actions  for 
problems  that  impact  the  safe  operation 
of  the  airplane  must  be  identified  and 
implemented  through  the  problem 
tracking  and  resolution  system  required 
by  paragraph  (f). 

(e)  Additional  ETOPS  Test 
Requirements.  As  part  of,  or  in  addition 
to,  the  testing  identified  in  paragraph 


(c)(4),  the  following  specific  test 
requirements  apply: 

(1)  Configuration  Requirements.  All 
testing  defined  in  paragraph  (e)  must  be 
conducted  with  the  configuration 
proposed  for  certification,  and  must 
include  sufficient  interfacing  system 
hardware  and  software  to  simulate  the 
actual  airplane  installation. 

(2)  Completion  of  Applicable  Failure 
Analyses.  Failure  analyses  required  for 
ETOPS  type  design  approval  must  be 
submitted  to  the  FAA  prior  to  the  start 
of  the  testing  defined  in  paragraph  (e). 

(3)  Vibration  Testing.  Vibration 
testing  must  be  conducted  on  the 
complete  installed  engine  configuration 
to  demonstrate  that  no  damaging 
resonances  exist  within  the  operating 
envelope  of  the  engine  that  could  lead 
to  component,  part,  or  fluid  line 
failures.  The  complete  installed  engine 
configiu-ation  includes  the  engine, 
nacelle,  engine  mounted  components, 
and  engine  mounting  structiu"e  up  the 
strut  to  wing  interface. 

(4)  New  Technology  Demonstration 
Testing.  Testing  must  be  conducted  to 
substantiate  the  suitability  of  any 
technology  new  to  the  applicant, 
including  substantially  new 
manufacturing  techniques. 

(5)  Auxiliary  Power  Unit 
Demonstration  Test.  If  requesting  credit 
for  APU  backup  electrical  power 
generation,  one  auxiliary  power  unit 
(APU),  of  the  type  to  be  certificated  with 
the  airplane,  must  complete  3000 
equivalent  airplane  operational  cycles. 

(6)  Engine  Demonstration  Test.  One 
engine  of  each  type  to  be  certificated 
with  the  airplane  must  complete  3000 
equivalent  airplane  operational  cycles. 
The  engine  must  be  configured  with  a 
complete  airplane  nacelle  package  for 
this  demonstration,  including  engine- 
mounted  equipment  except  for  any 
configuration  differences  necessary'  to 
accommodate  test  instrumentation  and 
test  stand  interfaces  with  the  engine 
nacelle  package.  At  completion  of  the 
engine  demonstration  test,  the  engine 
and  airplane  nacelle  test  hardware  must 
undergo  a  complete  teardown 
inspection.  This  inspection  must  be 
conducted  in  a  manner  to  identify 
abnormal  conditions  that  could  become 
potential  sources  of  engine  inflight 
shutdown.  An  analysis  of  any  abnormal 
conditions  foimd  must  consider  the 
possible  consequences  of  similar 
occiurences  in  service  to  determine  if 
they  may  become  sources  of  engine 
inflight  shutdowns,  power  loss,  or 
inability  to  control  engine  thrust.  Any 
potential  sources  of  engine  inflight 
shutdown  identified  must  be  corrected 
in  accordance  with  paragraph  (g)(2). 


(7)  Airplane  Demonstration  Test.  In 
addition  to  the  function  and  reliability 
testing  required  by  14  CFR  21.35(b)(2J. 
for  each  engine  type  to  be  certificated 
with  the  airplane,  one  or  more  airplanes 
must  complete  flight  testing  which 
demonstrates  that  the  aircraft,  its 
components,  and  equipment,  are 
capable  of  and  function  properly  during 
long  range  operations  and  airplane 
diversions,  including  engine-inoperative 
diversions. 

(i)  The  flight  conditions  must  expose 
the  airplane  to  representative 
operational  variations  based  on  the 
airplane's  system  and  equipment  design 
and  the  intended  use  of  the  airplane 
including: 

(A)  Engine  inoperative  maximum 
length  diversions  to  demonstrate  the 
airplane  and  propulsion  system's 
capability  to  safely  conduct  a  diversion. 

(B)  Non-normal  conditions  to 
demonstrate  the  airplane's  capability-  to 
safely  divert  under  worst  case  probable 
system  failure  conditions. 

(C)  Simulated  airline  operations 
including  normal  cruise  altitudes,  step 
climbs,  and  maximum  expected  flight 
durations  out  of  and  into  a  variety  of 
departure  and  arrival  airports. 

(D)  Diversions  to  worldwide  airports 
representative  of  those  intended  as 
operational  alternates. 

(E)  Repeated  exposure  to  humid  and 
inclement  weather  on  the  ground 
followed  by  long-range  operation  at 
normal  cruise  altitude. 

(ii)  The  flight  testing  must  validate 
expected  airplane  flying  qualities  and 
performance  considering  engine  failure, 
electrical  power  losses,  etc.  The  testing 
must  demonstrate  the  adequacy  of 
remaining  airplane  systems  and 
performance  and  flightcrew  ability  to 
deal  with  an  emergency  consideang 
remaining  flight  deck  information 
following  expected  failure  conditions. 

(iii)  The  engine-inop  rative  diversions 
must  be  evenly  distrib   ^ed  among  the 
number  of  engines  in  the  applicant's 
flight  test  program. 

(iv)  The  test  airplane'  )  musi  be 
operated  and  maintained  using  the 
recommended  operations  and 
maintenance  manual  procedures  during 
the  airplane  demonstration  test. 

(v)  At  completion  of  the  airplane 
demonstration  test,  the  test  engines  and 
engine-mounted  equipment  must 
undergo  a  complete  external  on-wing 
visual  inspection.  The  engines  must  also 
undergo  a  complete  internal  visual 
inspection.  These  inspections  must  be 
conducted  in  a  manner  to  identify' 
abnormal  conditions  that  could  become 
potential  sources  of  engine  inflight 
shutdowns.  An  analysis  of  any 
abnormal  conditions  found  must 
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consider  the  possible  consequences  of 
similar  occurrences  in  service  to 
determine  if  they  may  become  sources 
of  engine  inflight  shutdowns.  Any 
potential  sources  of  engine  inflight 
shutdown  that  are  identified  must  be 
corrected  in  accordance  with  paragraph 

(g)(2). 
(f)  Problem  Tracking  System.  An 

F.A^^-approved  problem  tracking  system 

must  be  established  to  address  problems 

encountered  on  the  engine  and  airplane 

systems  that  could  affect  the  safety  of 

ETOPS  operations. 

(1)  The  system  must  contain  a  means 
for  the  prompt  identification  of  those 
problems  that  could  impact  the  safety  of 
ETOPS  operations  in  order  that  they 
may  be  resolved  in  a  timely  manner. 

(2)  The  system  must  contain  the 
process  for  the  timely  notification  to  the 
responsible  FAA  office  of  all  relevant 
problems  encountered,  and  corrective 
actions  deemed  necessan,-,  in  a  manner 
that  allows  for  appropriate  FAA  review 
of  all  planned  corrective  actions. 

(3)  The  system  must  be  in  effect 
during  the  phases  of  airplane 
development  that  will  be  used  to  assess 
early  ETOPS  eligibility,  and  for  at  least 
the  first  250,000  engine-hours  of  fleet 
operating  experience  after  the  airplane 
enters  revenue  service.  For  the  revenue 
service  period,  this  system  must  define 
the  sources  and  content  of  m-service 
data  that  will  be  made  available  to  the 
manufacturers  m  support  of  the  problem 
tracking  system.  The  content  of  the  data 
provided  must  include,  as  a  minimum, 
the  data  necessary  to  evaluate  the 
specific  cause  of  all  service  incidents 
reportable  under  Sec.  21.3(c)  f)f  part  21, 
in  addition  to  any  other  failure  or 
malfunction  that  could  prevent  safe 
flight  and  landing  of  the  airplane,  or 
affect  the  ability  of  the  crew  to  cope 
with  adverse  operating  conditions. 

(4)  Corrective  actions  for  all  problems 
discovered  during  the  development  and 
CPrtification  test  program  that  could 
affect  the  safety  of  ETOPS  operations,  or 
the  intended  function  of  systems  whose 
use  is  relied  upon  to  accomplish  the 
ETOPS  mission,  must  be  identified  and 
implemented  in  accordance  with 
paragraph  (g)(2).  If.  during  the 
certification  program,  it  is  discovered 
that  a  fault  has  developed  that  requires 
significant  rework  of  manufacturing, 
maintenance,  and/or  operational 
procedures,  the  FAA  will  review  the 
ETOPS  suitability  of  the  affected  system 
and  interfacing  hardware  and  identify 
any  addition' al  actions  to  be 
accomplished  to  substantiate  the 
corrective  actions. 

(5)  For  each  engine  type  to  be 
certificated  with  the  airplane,  the 
system  must  include  provisions  for  an 


accelerated  engine  cyclic  endurance  test 
program  that  will  accumulate  cycles  on 
one  representative  production- 
equivalent  propulsion  system  in 
advance  of  the  high-cycle  revenue  fleet 
engine.  This  test  program  will  assist  the 
applicant  and  the  FAA  in  identifying 
and  correcting  problems  before  they 
occur  in  revenue  service.  This  program 
must  be  in  place  for.  at  a  minimum,  the 
first  250,000  engine-hours  of  fleet 
operating  experience  after  the  airplane 
enters  revenue  service.  The 
representative  production-equivalent 
propulsion  system  may.  at  the 
manufacturer's  discretion,  be  used  for 
other  fieet  support  activities. 

(g)  Reliability-  Assessment  Board.  (1) 
An  F.\A  Reliability  Assessment  Board 
will  be  formed  to  evaluate  the  suitability 
of  the  airplane  for  ETOPS  approval  and 
make  a  recommendation  to  the  Manager, 
Transport  Airplane  Directorate, 
regarding  the  adequacy  of  the  type 
design  for  180-minute  ETOPS  operation. 
The  purpose  of  this  board  will  be: 

(i)  To  periodically  review  the 
development  and  certification  flight  test 
program  accomplishments  from  both 
type  design  and  operational 
perspectives; 

(ii)  To  ensure  that  all  specific 
problems,  as  well  as  their  implications 
on  the  effectiveness  of  the  Early  ETOPS 
process,  are  resolved;  and 

(iii)  To  assess  the  design  suitability 
for  ETOPS.  The  board  will  consider 
design,  maintenance,  manufacturing, 
and  operational  aspects  of  the  type 
design  when  finding  suitability  for 
PJTOPS  approval. 

(2)  The  FAA  Reliability  Assessment 
Fioard  will  review  and  evaluate  the  data 
from  the  problem  tracking  and 
resolution  system  to  establish 
compliance  with  the  requirements  of 
paragraph  (h).  The  board  will  evaluate 
the  overall  type  design  for  ETOPS 
suitability  as  demonstrated  in  flight  test, 
and  the  Airplane  Demonstration  Test, 
considering  all  resolutions  of  problems. 
The  following  suitability  criteria  will  be 
applied: 

(i)  Sou.ces  of  engine  shutdown/thrust 
loss,  engine  anomalies,  or  airplane 
system  problems  that  have  a  potential 
significant  adverse  effect  on  in-service 
safety  will  be  resolved. 

(iij  Resolutions  are  identified  for  all 
items  in  paragraph  (i)  with  analysis  and/ 
or  testing  to  show  all  resolutions  are 
effective.  Tht!se  resolutions  may  be 
accomplished  through  one  or  more  of 
the  following  categories: 

Design  change 

Operating  procedure  revision 
Maintenance  procedure  revision 
Manufacturing  change 


(iii)  The  resolutions  of  paragraphs  (i) 
and  (ii)  will  be  incorporated  prior  to 
entry  into  service. 

(iv)  The  engine  shutdown  history  of 
the  test  program  indicates  that  the 
engine  reliability  of  the  configuration  is 
suitable  for  the  ETOPS  approval  being 
considered. 

(v)  Where  interim  resolutions  having 
operational  impact  are  defined,  the 
cumulative  effect  must  be  determined  to 
be  acceptable. 

(vi)  System  or  component  failures 
experienced  during  the  program  are 
consistent  with  the  assumptions  made 
in  the  failure  analyses. 

(h)  Reliability  Demonstration 
Acceptance  Criteria. 

(1)  For  the  engine  and  airplane 
systems,  the  type  and  frequency  of 
failures  that  occur  during  the  airplane 
flight  test  program  and  the  Airplane 
Demonstration  Test  must  be  consistent 
with  the  type  and  frequency  of  failures 
or  malfunctions  that  would  be  expected 
to  occur  on  presently  certified  180- 
mlnute  ETOPS  airplanes.  The  failures  to 
be  considered  are  those  associated  with 
system  components  that  conform  to  the 
type  design  requested  for  certification. 
The  Reliability  Assessment  Board  will 
determine  compliance  with  this 
requirement  based  on  an  evaluation  of 
the  problem  reporting  system  data, 
considering  system  redundancies, 
failure  significance,  problem  resolution, 
and  engineering  judgment. 

(2)  Corrective  action  for  any  of  the 
following  classes  of  problems  occurring 
during  the  testing  identified  in 
paragraph  (h)(1)  that  requires  a  major 
system  redesign  would  delay  ETOPS 
type  design  approval,  or  result  in 
approval  of  a  reduced  single-engine 
diversion  time,  unless  corrective  action 
has  been  substantiated  to,  and  accepted 
by.  the  FAA  Reliability  Assessment 
Board: 

(i)  Any  source  of  unplanned  inflight 
shutdown  or  loss  of  thrust. 

(ii)  Any  problem  that  jeopardizes  the 
safety  of  an  airplane  diversion. 

(3)  The  FAA  Reliability  Assessment 
Board  must  determine  that  the 
suitability  criteria  of  paragraph  (g)(2) 
have  been  met. 

(i)  Demonstration  of  Compliance.  In 
order  to  be  eligible  for  180-minute 
ETOPS  type  design  approval,  the 
following  conditions  apply: 

(1)  The  engine  assessment  has  been 
completed  and  eligibility  for  ETOPS 
operation  has  been  approved  by  the 
FAA  Engine  Certification  Office. 

(2)  All  design,  manufacturing, 
maintenance,  operational,  and  other 
features  necessary'  to  meet  the  ETOPS 
requirements  of  paragraph  (c)(1),  and  to 
resolve  the  problems  identified  in 
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paragraph  (c)(2),  have  been  successfully 
implemented. 

(3)  The  identified  test  and  analysis 
features  in  paragraph  (c)(4)  and  (c)(5) 
have  been  shown  to  be  effective  in 
validating  the  successful 
implementation  of  the  features  in 
paragraph  (i)(2). 

(4)  The  additional  analysis 
requirements  of  paragraph  (d)  have  been 
completed  and  the  results  have  been 
approved. 

(5)  The  additional  test  requirements  of 
paragraph  (e)  have  been  successfully 
completed. 

(6)  All  significant  problems  identified 
in  accordance  with  paragraph  (f)  have 
been  resolved,  and  fibces  substantiated  to 
be  effective  have  been  implemented. 

(7)  The  accelerated  engine  cyclic 
endurance  test  program  of  paragraph 
(f)(5)  must  be  in  place. 

(8)  Compliance  with  the  reliability 
demonstration  acceptance  criteria  of 
paragraph  (h)  has  been  fouini  by  the 
Reliability  Assessment  Board. 

Issued  in  Renton,  Washington,  on  October 
8,  2003. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-26378  Filed  10-17-03;  8:45  am] 
BltUNG  CODE  4910-13-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 

15CFRPart30 

[Docket  Number  030820208-3208-01] 

RIN  0607-AA39 

Automated  Export  System  Mandatory 
Filing  for  Exports  (Reexports)  of 
Rougti  Diamonds 

AGENCY:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Final  rule. 

summary:  The  U.S.  Census  Bureau 
(Census  Bureau)  is  amending  the 
Foreign  Trade  Statistics  Regulations 
(FTSR)  to  incorporate  requirements  for 
the  mandatory  electronic  filing  via  the 
Automated  Export  System  (AES)  of 
exports  of  rough  diamonds  classified 
under  Harmonized  System  subheadings 
7102.10,  7102.21.  and  7102.31  in 
accordance  with  the  Clean  Diamond 
Trade  Act,  which  authorizes  the 
President  to  implement  the  Kimberley 
Process  Certification  Scheme  (the 
Kimberley  Process)  in  the  United  States. 
The  Kimberley  Process  sets  forth  an 
international  certification  scheme  for 
trade  in  rough  diamonds  to  combat  the 


use  of  diamonds  to  support  conflict  in 
Afiica  and  other  world  areas.  This 
requirement  is  mandated  by  the  Clean 
Diamond  Trade  Act.  Executive  Order 
13312  of  July  29,  2003,  implements  the 
Clean  Diamond  Trade  Act.  This  rule 
provides  for  AES  mandatory  filing  in 
the  FTSR. 

EFFECTIVE  DATE:  This  rule  is  effective 
October  20,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
Harvey  Monk,  Jr.,  Chief,  Foreign  Trade 
Division,  U.S.  Census  Bureau,  Room 
2104,  Federal  Building  3,  Washington, 
DC  20233-6700,  (301)  763-2255,  by  fax 
(301)  457-2645,  or  by  e-mail: 
c.harvey.inonk.jr@census.gov. 

SUPPLEMENTARY  INFORMATION: 


Background 

Reporting  Requirements 

The  Census  Bureau  is  responsible  for 
collecting,  compiling,  and  publishing 
export  trade  statistics  for  the  United 
States  under  the  provisions  of  Title  13, 
United  States  Code  (U.S.C),  chapter  9, 
section  301.  The  paper  Shipper's  Export 
Declaration  (SED)  and  the  AES  are  the 
primary  media  used  for  collecting  such 
trade  data,  and  the  information 
contcdned  therein  is  used  by  the  Census 
Bvueau  for  statistical  purposes  only. 
This  information  is  exempt  fi-om  public 
disclosure  under  the  provisions  of  Title 
13,  U.S.C,  chapter  9,  section  301(g).  The 
SED  and  AES  records  also  are  used  for 
export  control  purposes  under  Title  50, 
U.S.C,  and  Title  22,  U.S.C,  to  detect 
and  prevent  the  export  of  certain  critical 
or  sensitive  commodities  to 
unauthorized  destinations  or  end-users. 

Conflict  Diamonds 

On  December  1,  2000,  the  United 
Nations  General  Assembly  adopted 
Resolution  55/56.  Provisions  of 
Resolution  55/56  charged  the 
international  community  with 
developing  proposals  and  procedures  to 
address  the  potential  negative  impact  of 
illicit  trade  in  rough  diamonds  on  world 
peace,  safety,  and  seciurity.  Trade  in 
rough  diamonds  has  in  the  past  been 
linked  to  the  finance  of  armed  conflicts 
in  certain  world  areas,  specifically  in 
some  African  nations  (referred  to  as 
"conflict"  diamonds).  Funds  derived 
ftT)m  the  sale  of  rough  diamonds  have 
been  used  by  rebel  groups  to  finance 
military  activities,  overthrow  legitimate 
governments,  commit  atrocities  against 
imarmed  civilians,  and  subvert 
international  efforts  to  promote  peace 
and  stability  within  and  among  the 
governments  of  nations. 

This  trade,  if  allowed  to  continue, 
poses  a  serious  threat  to  the  economies 
of  many  producing,  processing. 


exporting,  and  importing  states. 
Representatives  of  nations  with  a  stake 
in  resolving  the  problem  of  "conflict" 
diamonds,  including  the  United  States, 
along  with  members  of  the  diamond 
industry  and  concerned 
nongovernmental  institutions,  have 
worked  together  for  nearly  3  years  to 
develop  a  certification  scheme,  designed 
to  control  the  worldwide  movement  of 
illicit  rough  diamonds.  This  process, 
which  culminated  in  the  Interlaken 
Declaration  of  November  5,  2002, 
launched  the  Kimberley  Process.  Under 
the  Kimberley  Process,  participating 
nations  or  entities,  in  cooperation  with 
industry,  will  establish  internal  control 
systems  designed  to  eliminate  "conflict" 
diamonds  from  shipments  of  rough 
diamonds  imported  into  and  exported 
from  their  territories. 

Public  Law  108-19,  April  25,  2003, 
117  Stat.  631,  known  as  the  "Clean 
Diamond  Trade  Act,"  implements  the 
Kimberley  Process  in  the  United  States 
by  authorizing  the  President  to  prohibit 
the  importation  into  or  the  exportation 
from  the  United  States  of  any  rough 
diamiond,  from  whatever  source,  unless 
the  rough  diamond  is  controlled 
through  the  Kimberley  Process 
Certification  Scheme.  Executive  Order 
13312,  signed  on  July  29,  2003, 
implements  these  prohibitions,  effective 
July  30,  2003.  In  accordance  with 
section  15  of  the  Clean  Diamond  Trade 
Act,  the  President  certified  in  a  letter  to 
Congress  on  July  29,  2003,  that  an 
applicable  waiver  granted  by  the  World 
Trade  Organization  is  in  effect  until 
December  31,  2006. 

Section  6  of  Public  Law  108-19 
names  the  Census  Bureau  as  the 
exporting  authority  for  the  purposes  of 
the  Clean  Diamond  Trade  Act.  This 
requires  the  Census  Bureau  to  validate 
the  Kimberley  Process  Certificate  (the 
Certificate)  for  exports  of  rough 
diamonds  by  verifying  that  an  Internal 
Transaction  Number  (ITN)  provided  by 
the  AES  is  shown  on  the  Certificate.  The 
ITN  is  the  confirmation  number 
provided  by  the  AES  when  the  data 
transmission  for  exports  of  rough 
diamonds  is  accepted.  Shipments  of 
rough  diamonds  from  the  United  States 
must  also  meet  additional  Department 
of  the  Treasury  exporting  requirements 
identified  in  the  Office  of  Foreign  Assets 
Control's  (OFAC)  Rough  Diamonds 
Control  Regulations,  Title  31,  Code  of 
Federal  Regulations  (CFR),  part  592. 
Section  8  of  Public  Law  108-19 
authorizes  the  Bureau  of  Customs  and 
Border  Protection  and  the  Biu«au  of 
Immigration  and  Customs  Enforcement 
to  enforce  the  provisions  of  the  Clean 
Diamond  Trade  Act.  OFAC  also  has 
enforcement  authority  pursuant  to 
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section  5(a)  of  the  Clean  Diamond  Trade 
Act  and  the  Rough  Diamonds  Control 
Regulations  (31  CFR  part  592). 

Program  Requirements 

To  comply  with  the  requirements  of 
the  Act  and  Executive  Order  13312. 
which  implements  the  Clean  Diamond 
Trade  Act,  the  Census  Bureau  is 
amending  the  appropriate  sections  of 
the  FTSR  to  specify  the  requirements  for 
the  mandatory'  electronic  filing  via  the 
AES  for  exports  of  rough  diamonds. 

The  Census  Bureau  is  revising  the 
following  sections  of  the  FTSR: 

•  Section  30.1  is  amended  to  require 
mandatorv  filing  via  AES  for  exports  of 
rough  diamonds; 

•  Section  30.2  is  amended  to  stipulate 
that  electronic  SED  filing  through  the 
AES  is  subject  to  export  control 
regulations: 

•  Section  30.35  is  amended  to  require 
filing  through  AES  for  all  exports  of 
rough  diamonds  regardless  of  value: 

•  Section  30.58  is  amended  to  require 
filing  through  AES  for  exports  of  rough 
diamonds  destined  for  Canada; 

•  Section  30.60  is  amended  to  require 
mandatorv  participation  in  the  AES  for 
filers  of  information  on  exports  of  rough 
diamonds; 

•  Section  30.61  is  amended  to  require 
full  reporting,  that  is,  reporting  of  all 
required  information  under  the  AES 
filing  Option  2.  prior  to  exportation  for 
shipments  of  rough  diamonds; 

•  Section  30.63  is  amended  to  specify 
the  Harmonized  System  subheadings  ffir 
rough  diamond  exports  subject  to  the 
Clean  Diamond  Trade  Act  and  the 
Rough  Diamonds  Control  Regulations 
(31  CFR  part  542)  and  required  to  be 
reported  through  the  AES; 

•  Section  30.65  is  an^ended  to  specify 
the  requirements  for  annotating 
commercial  documents  with  the  proper 
proof  of  filing  citation  when  exports  of 
rough  diamonds  are  filed  through  the 
AES.  and  to  require  the  reporting  of  an 
AES  confirmation  number  on  the 
Kimberlev  Process  Certificate;  and 

•  Section  30.95  is  amended  to  specify 
penaltv  provisions  mandated  by  the 
Clean  Diamond  Trade  .Art 

The  Departments  of  State  and 
Homeland  Security  concur  with  the 
provisions  contained  in  this  notice  of 
final  rulemaking. 

Rulemaking  Requirements 

Administrative  Procedure  Act 

Executive  Order  13312  addresses 
further  threats  to  international  peace 
and  security  by  the  trade  in  conflict 
diamonds  and  implements  Public:  Law 
108-19,  the  Clean  Diamond  Trade  Act. 
This  final  rule  is  issued  in  response  to 


Public  Law  108-19  and  is  exempt  from 
rec}uirements  of  section  553  of  the 
Administrative  Procedures  Act  because 
it  deals  with  a  foreign  affairs  function  of 
the  United  States  (5  IJ.S.C.  553  (a)(1)). 
Therefore,  the  Census  Bureau  is  not 
re<|uired  to  solicit  public  comment  on 
this  rule  or  provide  a  delay  in  the  rule's 
effective  date.  No  other  law  requires  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  on  this 
rule. 

Regulatory  Flexibility  Act 

Because  a  notice  and  opportunity  for 
public  comnn^nt  are  not  required  by  5 
L'.S.C.  553.  or  anv  other  law  for  a  rule 
regarding  a  foreign  affairs  function,  a 
Regulators'  Flexibility  Analysis  is  not 
required  and  has  not  been  prepared  (5 
L'.S.C.  603  (a)). 

Paperwork  Reduction  Act 

Notwithstanding  any  other  provision 
of  law.  no  person  is  required  to  respond 
to.  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 
collection  of  information  displays  a 

I  urrent.  valid  Office  of  Management  and 
Budget  (OMB)  control  number.  In 
accordance  with  the  PRA.  44  U.S.C., 
chapter  35.  OMB  lias  approved  on  luly 
22.  2003.  with  control  number  0607- 
0152.  the  collection  of  all  information 
associated  with  the  AES  and  the  SED 
under  this  rule  We  estimate  that  each 
elec:troiii{:  SED  wdl  take  approximately 

3  minutes  to  complete:  we  estimate  that 
each  paper  SED  will  take  approximately 

I I  minutes  to  complete.  A  decrease  of 
U  burdf?n  hours  accounts  for  the 
difference  in  time  it  takes  to  complete 
an  AES  transaction  versus  filling  out  a 
paper  SED 

Executive  Order  12866 

T4iis  rule  has  been  determined  to  be 
significant  for  purposes  of  Executive 
Order  12866. 

List  of  Subjects  in  15  CFR  Part  30 

Economic  statistu:s.  foreign  trade, 
exports,  reporting  and  rf>c:ordkeeping 
requirements. 

■  For  the  reasons  set  out  in  the  preamble, 
title  15  CFR  part  30.  is  amended  as 
follows: 

PART  30— FOREIGN  TRADE 
STATISTICS 

■  1 .  Revise  the  authority  citation  for  part 
30  to  read  as  follows: 

Authority:  5  U.S.C.  301;  13  U  S.C.  301- 

J07;  19  U.S.C.  3901-3913:  Reorganization 
Plan  5  of  1950  [3  CFR  1949-1953  Comp.. 


1004);  E.O.  13312;  and  Department  of 
Commerce  Organization  Order  No.  35-2A. 
luly  22.  1987,  as  amended,  and  No.  35-2B, 
December  20,  1996.  as  amended. 

Subpart  A — General  Requirements — 
U.S.  Principal  Party  in  Interest  (USPPI) 

■  2.  In  §  30.1,  revise  paragraph  (c)  to  read 
as  follows: 

§30.1     General  Statement  of  requirement 
for  Shipper's  Export  Declarations. 

***** 

(c)  In  lieu  of  filing  paper  SEDs  as 
provided  elsewhere  in  this  section, 
when  an  SED  would  be  required,  the 
USPPI  or  the  authorized  agent  is 
required  to  file  shipper's  export 
information  electronically  through  the 
AES  for  the  export  of  items  identified  on 
the  CCL  of  the  EAR  (15  CFR  Supp.  No. 
1  to  part  774)  or  the  USML  of  the  ITAR 
(22  CFR  part  121)  as  provided  for  in 
subpart  E  of  this  part.  Electronic  Filing 
Requirements — Shipper's  Export 
Information.  Information  for  items 
identified  on  the  USML,  including  those 
exported  under  an  export  license 
exemption,  must  be  filed  electronically 
prior  to  export,  unless  exempted  from 
the  AES  filing  requirement  by  the  State 
Department.  For  USML  shipments,  refer 
to  the  ITAR  (22  CFR  parts  120-130)  for 
requirements  concerning  the  AES  proof 
of  filing  citation  and  filing  time 
requirements.  USPPIs  or  their 
authorized  agents  are  required  to  file 
export  information  through  the  AES  for 
shipments  of  rough  diamonds  classified 
uncier  Harmonized  System  subheadings 
7102.10,  7102.21,  and  7102.31  and 
exported  (reexported)  in  accordance 
with  the  Clean  Diamond  Trade  Act  and 
the  Rough  Diamonds  Control 
Regulations  (31  CFR  part  592)  as 
provided  for  in  subpart  E  of  this  part. 
Use  of  the  SED  form  is  not  permitted  for 
reporting  exports  of  rough  diamonds. 
Entities  serving  as  data  entry  and  other 
forms  of  processing  centers  are  not 
authorized  to  either  collect  or  file  export 
information  on  shipments  of  rough 
diamonds  using  any  export  reporting 
option.  The  USPPI  or  the  authorized 
agent  filing  SEDs  for  the  export  of  items 
not  on  the  CCL.  the  USML,  or  exported 
(reexported)  under  the  provisions  of  the 
Clean  Diamond  Trade  Act  and  the 
Rough  Diamonds  Control  Regulations 
(31  CFR  part  592)  has  the  option  of 
filing  this  information  electronically  as 
provided  for  in  subpart  E  of  this  part. 
***** 

■  3.  In  §  30.2,  add  paragraph  (c)  to  read 
as  follows: 

§  30.2    Related  export  control 
requirements. 
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(c)  Export  shipments  to  all  foreign 
destinations,  including  those  filed 
electronically  through  the  AES,  are 
subject  to  export  control  regulations. 
This  applies  to  mandatory,  as  well  as 
voluntary  AES  filing.  Executive  Order 
13312,  signed  July  29,  2003,  implements 
the  Clean  Diamond  Trade  Act,  which 
authorizes  the  President  to  implement 
the  Kimberley  Process  Certification 
scheme  in  the  United  States.  The 
Kimberley  Process  was  developed-to 
stem  the  worldwide  movement  of  rough 
diamond  exports  linked  to  the  finance 
of  armed  conflicts  in  certain  world  areas 
("conflict"  diamonds),  specifically  in 
some  Southern  African  countries.  The 
Kimberley  Process  Certificate  serves  as 
the  mechanism  to  verify  the  absence  of 
"conflict"  diamonds  from  diamonds 
exported  (reexported)  from  the  United 
States. 

Subpart  D — Exemptions  From  the 
Requirements  for  the  Fiiing  of 
Shipper's  Export  Declarations 

■  4.  In  §  30.55,  add  paragraph  (h)(2)(vi) 
to  read  as  follows: 

§  30.55    Miscellaneous  exemptions. 

***** 

(h)  *   *   * 

(2)  *   *    * 

(vi)  Classified  as  rough  diamonds 
under  6-digit  Harmonized  System 
subheadings  7102.10,  7102.21,  and 
7102.31,  regardless  of  value. 
***** 

■  5.  Amend  §  30.58  as  follows: 

■  a.  Redesignate  current  paragraph  (c)(6) 
as  paragraph  (c)f7). 

■  b.  Add  a  new  paragraph  (c)(6). 
The  addition  reads  as  follows: 

§  30.58    Exemptions  for  shipments  from 
the  United  States  to  Canada. 

***** 

(c)  *   *   * 

(6)  Shipments  of  rough  diamonds 
exported  (reexported)  to  Canada  for  use 
or  consumption  in  Canada. 


Subpart  E— Electronic  Filing 
Requirements — Shipper's  Export 
information 

■  6.  In  §  30.60,  add  a  new  second 
sentence  to  paragraph  (a)  to  read  as 
follows: 

§  30.60  General  requirements  for  filing 
export  and  manifest  data  electronically 
using  the  Automated  Export  System  (AES). 

***** 

(a)  Participation.  *   *   *  Filing  using 
the  AES  also  is  mandatory  for  all 
exports  (reexports)  of  rough  diamonds 


regardless  of  destination,  method  of 
transport,  or  value.  *   *   * 
***** 

■  7.  In  §  30.61,  add  sentence  (a)(5)  to 
read  as  follows: 

§  30.61     Electronic  filing  options. 

***** 

(a)  *  *  * 

(5)  Shipments  of  rough  diamonds 
exported  (reexported)  in  accordance 
with  the  Clean  Diamond  Trade  Act  and 
the  Rough  Diamonds  Control 
Regulations  (31  CFR  part  592). 
***** 

■  8.  In  §  30.63,  add  a  sentence  after  the 
second  sentence  of  paragraph  (a)(12)  to 
read  as  follows: 

§  30.63    inf  omiation  required  to  i>e  reported 
electronically  through  AES  (data  elements). 

***** 

(a)  *   *   * 

(12)*   *   *  Shipments  of  rough 
diamonds  at  the  10-digit  Schedule  B 
level  that  are  classified  under  6-digit 
Harmonized  System  subheadings 
7102.10,  7102.21,  and  7102.31  must  be 
reported  electronically  through  the  AES. 


■  9.  Amend  §  30.65  as  follows: 

■  a.  Revise  paragraphs  (b)  introductory 
text  and  Cb)(l). 

■  b.  Redesignate  current  peiragraph  (b)(2) 
as  paragraph  {b)(4). 

■  c.  Add  new  paragraphs  (b)(2)  and 
(b)(3). 

The  additions  and  revisions  read  as 
follows: 

§30.65    Annotating  the  proper  exemption 
legends  or  proof  of  filing  citations  for 
shipments  transmitted  electronically. 

(a)  *   *  * 

(b)  The  USPPI  or  the  authorized  agent 
is  responsible  for  annotating  the  proper 
exemption  legend  or  proof  of  filing 
citation  on  the  bill  of  lading,  air  waybill, 
or  other  commercial  loading  document 
for  presentation  to  the  carrier  prior  to 
tendering  the  cargo  to  the  exporting 
carrier.  The  carrier  is  responsible  for 
transmitting  the  appropriate  exemption 
legend  or  proof  of  filing  citation  to  the 
CBP  Port  Director  at  the  port  of 
exportation  as  stated  in  §  30.21  and 

§  30.22  of  this  part.  Such  transmittal 
shall  be  without  material  change  or 
amendment  of  the  exemption  legend  or 
proof  of  filing  citation  as  provided  to  the 
carrier  by  the  USPPI  or  the  authorized 
agent.  The  exemption  legend  or  proof  of 
filing  citation  will  identify  that  the 
shipment  information  has  been  accepted 
as  transmitted  and  electronically  filed 
using  the  AES.  The  exemption  legend  or 
proof  of  filing  citation  must  appear  on 


the  bill  of  lading,  air  waybill,  or  other 
commercial  loading  documentation  and 
the  manifest  and  must  be  clearly  visible 
and  include  any  of  the  following: 

(1)  The  exemption  legend  or  proof  of 
filing  citation  will  include  the 
statement.  "NO  SED  REQUIRED— AES.  ' 
followed  by  the  filer's  identification 
number  and  a  unique  shipment 
reference  number  referred  to  as  the 
External  Transaction  Number  (XTN)  or 
the  returned  confirmation  number 
provided  by  AES  when  the  transmission 
is  accepted,  referred  to  as  the  Internal 
Transaction  Number  (ITN). 

(2)  Shipments  of  USML  articles  must 
meet  the  predeparture  reporting 
requirements  in  the  ITAR  (22  CFR  parts 
120-130). 

(3)  For  shipments  of  rough  diamonds, 
the  proof  of  filing  citation  shall  include 
the  statement,  "NO  SED  REQUIRED— 
AES,"  followed  by  the  returned 
confirmation  number  provided  by  the 
AES  when  the  transmission  is  accepted, 

.  referred  to  as  the  ITN.  The  ITN  is 
required  to  be  shown  on  the  Kimberley 
Process  Certificate  for  all  exports 
(reexports)  of  rough  diamonds  to  certifv' 
that  the  diamonds  have  been  controlled 
through  the  Kimberley  Process 
Certification  Scheme,  as  defined  in 
section  3  of  Public  Law  108-19  of  the 
Clean  Diamond  Trade  Act  and 
implemented  in  the  Rough  Diamonds 
Control  Regulations  (31  CFR  part  592). 

Subpart  H — General  Administrative 
Provisions 

■  10.  Revise  §  30.95  to  read  as  follows: 

§  30.95    Penalties  for  violations. 

(a)  Exports  (reexports)  of  rough 
diamonds. 

The  Clean  Diamond  Trade  Act. 
section  8(c),  authorizes  the  Bureau  of 
Customs  and  Border  Protection  (CBP) 
and  the  Bureau  of  Immigration  and 
Customs  Enforcement  (BICE),  as 
appropriate,  to  enforce  the  laws  and 
regulations  governing  exports  of  rough 
diamonds,  including  with  respect  to  the 
validation  of  the  Kimberley  Process 
Certificate  by  the  exporting  authority. 
The  Treasury  Department's  Office  of 
Foreign  Assets  Control  (OFAC)  also  has 
enforcement  authority  pursuant  to 
section  5(a)  of  the  Clean  Diamond  Trade 
Act  (the  Act),  Executive  Order  13312, 
and  the  Rough  Diamonds  Control 
Regulations  (31  CFR  part  592).  The  CBP. 
the  BICE,  and  OFAC,  pursuant  to 
section  5(a)  of  the  Act,  are  further 
authorized  to  enforce  provisions  of 
section  8(a)  of  the  Act  that  provide  for 
the  following  civil  and  criminal 
penalties: 
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(1)  A  civil  penalty  not  to  exceed 
SlO.OOO  mav  be  imposed  on  any  person 
who  violates,  or  attempts  to  violate,  any 
order  or  regulation  issued  under  the 
Act. 

(2)  A  criminal  penalty  not  to  exceed 
550,000,  or, 

(i)  If  a  natural  person,  imprisonment 
for  not  more  than  10  years,  or  both,  may 
be  imposed  for  willful  violation  of  anv 
license,  order,  or  regulation  issued 
under  the  Act. 

(ii)  If  a  corporation,  imprisonment  for 
not  more  than  10  years,  or  both  may  be 
imposed  on  any  officer,  director,  or 
agent  of  the  corporation  for  willful 
violation  of  any  license,  order,  or 
regulation  issued  under  the  Act. 

(b)  Exports  of  other  than  rough 
diamonds.  \n\  person  who  violates  anv 
provisions  of  this  part,  except  for 
violations  of  the  provisions  relating  to 
delayed  filing  of  documents  under  bond 
as  provided  by  *^  30.24  and  \'iolations  ot 
section  8  of  Public  Law  108-19.  the 
Clean  Diamond  Trade  .\ct.  shall  be 


liable  to  the  United  States  in  an  amount 
not  exceeding  $1,000  for  each  violation, 
as  authorized  by  section  305,  chapter  9, 
title  13  IJ.S.C. 

Udted   CXtober  10.  200.1. 
Charles  Louis  Kincannon, 

Director.  Bureau  of  the  Cfnsus 

|FR  Uo(    O.i-26282  Filed  10-17-0.3;  8:45  am] 

BILLING  CODE  3510-07-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510,  520,  522,  and  529 

New  Animal  Drugs;  Change  of  Sponsor 

AGENCY:  Fond  and  Drug  Administration. 

HHS. 

action:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 


animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  12  approved  new 
animal  drug  applications  (NADAs)  and 
1  abbreviated  new  animal  drug 
application  (ANADA)  from  Anthony 
Products  Co.  to  Cross  Vetpharm  Group, 
Ltd. 

DATES:  This  rule  is  effective  October  20, 
2003, 

FOR  FURTHER  INFORMATION  CONTACT: 

David  R.  Newkirk,  Center  for  Veterinary 
Medicine  (HFV-100),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-6967,  e- 
mail:  dnewkirk@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION:  Anthony 
Products  Co.,  5600  Peck  Rd.,  Arcadia, 
CA  91006,  has  informed  FDA  that  it  has 
transferred  ownership  of,  and  all  rights 
and  interest  in,  the  following  12 
approved  NADAs  and  one  approved 
ANADA  to  Cross  Vetpharm  Group,  Ltd., 
Broomhill  Rd.,  Tallaght,  Dublin  24, 
Ireland. 


Application  No. 

21  CFR  Section 

Trade  Name 

NADA  046-780 

522  1  720 

PHEN-BUTA-VET  (ptienylbutazone)  Injection 

NADA  096-671 

522  1  720 

PHEN-eUTA-VET  (phenylbutazone)  Injection 

NADA  096-672 

520  1 720a 

PHEN-BUTA-VET  (ptienyibutazone)  Tablets 

NADA  098-288 

522  1883 

PREDNIS-A-VET  (prednisolone  sodium  ptiosphate)  Injection 

NADA  099-604 

522  540 

DEX-A-VET  (dexamettiasone  sodium  phosphate)  Injection 

NADA  099-605 

522  540 

DEX-A-VET  (dexamethasone  sodium  phosphate)  Injection 

NADA  099-606 

522  540 

DEXAMETH-A-VET  (dexamethasone)  Injection 

NADA  099-607 

522  540 

DEXAMETH-A-VET  (dexamethasone)  Injection 

NADA  1 1 8-550 

522  1010 

FUROS-A-VET  (furosemide)  Injection 

■  NADA  119-141 

522  1 962 

TRANQUAZINE  (promazine  ttydrochloride)  Injection 

NADA  138-^05 

5222063 

Pynlamine  Maleate  Injection 

NADA  140-583 

522480 

ACTH  Gel 

ANADA  200-115 

529  1044a 

GENTAMEX  100  (gentamicin  sulfate) 

Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR  520  1720a. 
522.480.  522.540.  522.1010.  522.1720. 
522.1883,  522.1962,  522.2063,  and 
529.1044a  to  reflect  the  transfer  of 
ownership.  Sections  522  1883  and 
522.1962  are  also  being  revised  to  reflec:t 
a  current  format. 

Following  these  changes  of 
sponsorship,  Anthony  Products  Co.  is 
no  longer  the  sponsor  of  an  approved 
application.  Accordingly.  §  510.600(c)  is 
being  amended  to  remove  the  entries  for 
xAnthony  Products  Co. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S  C.  804(3)(A)  because 


it  IS  d  rule  nt    particular  applicability." 
Therefore,  it  is  not  subiec:t  to  the 
congressional  review  requirements  in  5 
II.S.C;.  801 -«0H 

List  of  Subjects 

21  CFH  Part  ilO 

Administratis'  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  reiiordkeeping 
requirements 

21  CFR  Parts  520.  322.  and  529 
Animal  drugs. 


■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
parts  510,  520,  522,  and  529  are  amended 
as  follows: 

PART  510-NEW  ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331.  351.  352, 
353.  360b.  371.  379e. 
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§510.600    [AmeiKiad] 

■  2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in  the 
table  in  paragraph  (c)(1)  by  removing  the 
entry  for  "Anthony  Products  Co."  and  in 
the  table  in  paragraph  (c)(2)  by  removing 
the  entry  for  "000864". 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

■  3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 
§520.1 720a    [Amended] 

■  4.  Section  520.1720a  PAeny7butazone 
tablets  and  boluses  is  amended  in 
paragraph  {b)(3)  by  removing  "000864". 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

■  5.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 
§522.480    [Amended] 

■  6.  Section  522.480  i?eposito/y 
corticotropin  injection  is  amended  in 
paragraph  (b)(2)  by  removing  "000864" 
and  by  adding  in  its  place  "061623". 

§522.540    [Amended] 

■  7.  Section  522.540  Dexamef/iasone 
injection  is  amended  in  paragraphs 
(b)(2)(i)  and  {c)(2)  by  removing  "000864" 
and  by  adding  in  its  place  "061623". 

§522.1010    [Amended] 

■  8.  Section  522.1010  Furosemide  is 
amended  in  paragraph  (b)(2)  by 
removing  "000864"  and  by  adding  in  its 
place  "061623". 

§522.1720    [Amended] 

■  9.  Section  522.1720  Phenylbutazone 
injection  is  amended  in  paragraph  (b)(1) 
by  removing  "and  059130"  and  by 
adding  in  its  place  "059130,  and 
061623";  in  paragraph  (b)(2)  by 
removing  "Nos.  000010  and  000864" 
and  by  adding  in  its  place  "No.  000010"; 
and  by  removing  paragraph  (b)(4). 

■  10.  Section  522.1883  is  revised  to  read 
as  follows: 

§  522.1 883    Prednisolone  sodium 
phosphate. 

(a)  Specifications.  Each  milliliter  of 
solution  conteiins  20  milligrams  (mg) 
prednisolone  sodiiun  phosphate 
(equivalent  to  14.88  mg  of 
prednisolone). 

(b)  Sponsor.  See  No.  061623  in 
§  510.600(c)  of  this  chapter. 


(c)  Conditions  of  use  in  dogs — (1) 
Amount.  Administer  intravenously  in  a 
dosage  of  2  1/2  to  5  mg  per  pound  of 
body  weight,  initially  for  shock  and 
shock-like  states,  followed  by  equal 
maintenance  doses  at  1-,  3-,  6-,  or  10- 
hour  intervals  as  determined  by  the 
condition  of  the  animal. 

(2)  Indications  for  use.  Administer 
when  a  rapid  adrenal  glucocorticoid 
and/or  anti-inflammatory  effect  is 
necessary. 

(3)  Limitations.  Federal  law  restricts 
this  drug  to  use  by  or  on  the  order  of 

a  licensed  veterinarian. 

■  11.  Section  522.1962  is  amended: 

■  a.  By  removing  "injection"  from  the 
heading; 

■  b.  By  removing  footnote  1; 

■  c.  In  paragraph  fb)  by  removing 
"000864"  and  by  adding  in  its  place 
"061623";     ^ 

■  d.  By  removing  paragraphs  (c)(3)  and 
(c)(4); 

■  e.  By  revising  paragraphs  (a)  and  {c)(2); 
and 

■  f.  By  adding  a  heading  to  (c)(1). 

■  The  amendments  read  as  follows: 

§522.1962    Promazine  hydrochloride. 

(a)  Specifications.  Each  milliliter  of 
solution  contains  50  milligrcuns  (mg) 
promazine  hydrochloride. 

***** 

(c)*   *   * 

(1)  Amounts  and  indications  for  use. 
(i)  *   *   * 
***** 

(2)  Limitations.  Not  for  use  in  horses 
intended  for  food.  Federal  law  restricts 
this  drug  to  use  by  or  on  the  order  of 

a  licensed  veterinarian. 

§522.2063    [Amended] 

■  12.  Section  522.2063  Pyrilamine 
maleate  injection  is  amended  in 
paragraph  (b)  by  removing  "000864"  and 
by  adding  in  its  place  "061623". 

PART  529— CERTAIN  OTHER  DOSAGE 
FORM  NEW  ANIMAL  DRUGS 

■  13.  The  authority  citation  for  21  CFR 
part  529  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

§529.1 044a    [Amended] 

■  14.  Section  529.1044a  Gentamicin 
sulfate  intrauterine  solution  is  amended 
in  paragraph  (b)  by  removing  "000864, 
057561,  and  059130"  and  by  adding  in 
its  place  "057561,  059130,  and  061623'. 

Dated:  October  2,  2003. 
Steven  D.  Vaughn, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  03-26336  Filed  10-17-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 

37  CFR  Parti 
[Doclcet  No.  2003-P-021] 
RIN  0651-AB61 

January  2004  Revision  of  Patent 
Cooperation  Treaty  Application 
Procedure 

agency:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Final  rule. 

SUI/IMARY:  The  United  States  Patent  and 
Trademark  Office  (Office)  is  amending 
the  rules  of  practice  to  conform  them  to 
certain  amendments  made  to  the 
Regulations  under  the  Patent 
Cooperation  Treaty  (PCT)  that  will  take 
effect  on  January  1,  2004.  These 
amendments  will  result  in  the  addition 
of  a  written  opinion  in  PCT  Chapter  I, 
as  well  as  a  simplification  of  PCT 
designations  and  the  PCT  fee  structure. 
In  addition,  the  Office  is  adjusting  the 
transmittal,  search,  and  international 
preliminary  examination  fees  for 
international  applications  filed  under 
the  PCT  to  be  more  closely  aligned  with 
the  actual  average  costs  of  processing  a 
PCT  application  and  conducting  a  PCT 
search  and  international  preliminary 
examination  under  the  new  process. 
EFFECTIVE  DATE:  January'  1,  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  R.  Cole,  Legal  Examiner,  Office 
of  PCT  Legal  Administration  (OPCTLA) 
directly  by  telephone  at  (703)  305-6639. 
or  by  facsimile  at  (703)  308-6459. 
SUPPLEMENTARY  INFORMATION:  During  the 
September-October  2002  meeting  of  the 
Governing  Bodies  of  the  World 
Intellectual  Property  Organization 
(WIPO),  the  PCT  Assembly  adopted 
various  amendments  to  the  Regulations 
under  the  PCT  that  enter  into  force  on 
January  1,  2004.  The  amended  PCT 
Regulations  were  published  in  the  PCT 
Gazette  of  December  5,  2002  (49/2002), 
in  Section  IV,  at  pages  25004-61.  The 
purposes  of  these  amendments  are  to: 
(1)  Improve  coordination  of 
international  search  (Chapter  I  of  the 
PCT)  and  international  preliminary 
examination  (Chapter  II  of  the  PCT) 
through  the  provision  of  an  enhanced 
international  search  and  preliminary 
examination  system;  (2)  simplify  the 
PCT  by  changing  the  concept  and 
operation  of  the  designation  system  and 
the  fee  system;  and  (3)  simplify 
signatvue  and  other  filing  requirements. 

Enhanced  International  Search  and 
Preliminary  Examination  System:  Under 
the  enhanced  international  search  and 
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preliminary  examination  system,  the 
written  opinion  currently  established 
during  the  Chapter  II  procedure  by  the 
International  Preliminar\'  Examining 
Authority  (IPEA)  has  been  added  to  the 
Chapter  I  procedure.  Accordingly,  the 
International  Searching  Authority  (ISA) 
will  be  responsible  for  establishing  a 
preliminary  and  non-binding  written 
opinion  on  whether  the  claimed 
invention  appears  to  be  novel,  to 
involve  an  inventive  step  and  to  be 
industriallv  applicable.  In  the  event  that 
a  Demand  for  international  preliminary 
examination  is  timely  filed  by  applicant, 
the  written  opinion  of  the  ISA  will  be 
considered  to  be  the  written  opinion  of 
the  IPEA.  If  a  Demand  is  not  timely 
filed,  the  written  opinion  of  the  ISA  will 
form  the  basis  for  the  issuance,  by  the 
International  Bureau  (IB)  on  behalf  of 
the  ISA.  of  an  "International 
Preliminarv  Report  on  Patentability 
(Chapter  I  of  the  Patent  Cooperation 
Treaty)"  ("IPRP").  which  will  be 
communicated  to  all  designated  Offices 
and  made  avaUable  for  public 
inspection  after  the  expiration  of  thirty 
months  from  the  priority  date. 

Under  the  revised  system,  the  time 
limit  for  filing  a  Demand  for 
international  prelimmary  examination 
has  changed.  Specifically,  the  Demand 
must  be  filed  within  the  later  of:  (1) 
Three  months  from  issuance  of  the 
international  search  report  and  the 
written  opinion  of  the  ISA  (or.  if  a 
search  cannot  be  made,  of  the 
declaration  under  Article  17.2(a));  or  (2) 
twentv-two  months  from  the  priority 
date.  See  per  Rule  54i;s.l(a).  Any  ' 
Demand  made  after  the  expiration  of 
this  time  limit  will  be  considered  as  if 
it  had  not  been  submitted  Sef  PCT  Rule 
54/)is.l(b).  Any  arguments  or 
amendments  in  response  to  the  written 
opinion  of  the  ISA  must  be  submitted 
within  the  time  limit  for  filing  the 
Demand  to  ensure  consideration  by  the 
IPEA.  It  is  noted  that  applicants  may 
still  desire  to  file  the  Demand  prior  to 
the  expiration  of  nineteen  months  from 
the  priority  date  in  order  to  delay  entry 
into  the  national  stage  for  those  few 
remaining  Contracting  States  that  have 
taken  a  reservation  to  the  thirty-month 
time  limit  in  .Article  22(1). 

As  in  current  PCT  Chapter  II 
procedures,  the  IPEA  will  still  establish 
an  international  preliminary' 
examination  report,  though  the  report 
will  now  bear  the  title  international 
Preliminary  Report  on  Patentability 
(Chapter  11  of  the  Patent  Cooperation 
Treaty)."  This  report  will  be  established 
within  the  applicable  time  limit  under 
PCT  Rule  69  (usually  within  twenty- 
eight  months  from  the  priority  date). 


Under  the  revised  system,  payment  of 
the  international  preliminary 
examination  fee  and  handling  fee  is  not 
required  until  the  later  of  one  month 
from  the  filing  of  the  Demand  or  twenty- 
two  months  from  the  priority  date.  See 
PCT  Rules  57.3(a)  and  58.1(b).  However, 
where  the  IPEA  and  the  ISA  are  the 
same  and  the  IPEA  wishes  to  start 
examination  at  the  same  time  as  the 
international  search,  the  IPEA  may 
require  that  the  examination  and 
handling  fees  be  paid  within  one  month 
of  an  invitation  bv  the  IPEA  to  pav  such 
fees.  Set-  PCT  Rule  57.3(c). 

Automatic  Indication  of  All 
Designations  Possible  under  the  PCT; 
Relaxed  Signature  and  other  Filing 
Requirements:  Simplified  Fee  System: 
Under  the  amendments  to  the 
Regulations  of  the  PCT.  upon  filing  an 
internati.)nal  application,  applicant  will 
obtain  automatic  and  all-inclusive 
coverage  of  all  designations  available 
under  the  PCT,  including  all  kinds  of 
protection  as  well  as  both  national  and 
regional  patent  protection.  See  PCT  Rule 
4.9.  Similarly,  the  mere  filing  of  a 
Demand  will  constitute  the  election  of 
all  designated  States.  See  PCT  Rule  53.7. 
Thus,  applicants  need  not,  at  the  time 
o*'  filing  the  international  application. 
specific:allv  designate  individual 
Contracting  States,  or  choose  certain 
kinds  of  protection  or  indicate  expressly 
whether  national  or  regional  protection 
is  sought.  Such  matters  will  be  resolved 
in  the  national  phase. 

This  automatic  and  all-inclusive 
designation  svstem  overt:omes  a  current 
pitfall  for  applicants  who  have 
inadvertently  omitted  specific 
designations  upon  filing  the 
international  application  and  such 
designations  were  not.  or  could  not  be, 
timely  confirmed  under  PCT  Rule  4.9(c). 
For  example,  if  the  original 
interiiati(mal  application  papers  did  not 
contain  at  least  one  designation,  an 
international  filing  date  could  not  be 
accorded  as  of  the  initial  receipt  date  of 
the  application  papers.  See  PCT  Article 
1  l(l)(iii)(b).  Furthermore,  even  in  those 
applications  cimtaining  at  least  one 
designation,  PCT  Rule  4.9(b)  required 
that  any  additio'hal  States  and/or 
additional  kinds  of  protection  be 
confirmed  by  the  submission  of  a 
written  notice,  accompanied  by 
payment  of  the  appropriate 
confirmation  fee,  within  a  relatively 
short  time  period  (i.e..  fifteen  months 
from  the  priority  date).  This  time  period 
was  frequently  overlooked  by 
applicants.  Under  the  new  system  of 
automatic  designations/elections,  the 
current  procedures  for  precautionarv' 
designations  and  later  elections  become 
unnecessary  and  have  been  eliminated 


from  the  PCT  Rules.  This  will  reduce 
the  workload  on  the  PCT  Receiving 
Office  (RO)  and  IPEA  by  eliminating 
processing  of  precautionary 
designations  and  later  elections,  as  well 
as  petitions  relating  to  omitted 
designations. 

As  a  further  benefit  of  the  automatic 
designation  system  is  the  simplification 
of  the  PCT  fee  system.  Under  the  current 
PCT  fee  structure,  both  a  "basic"  fee  and 
a  "designation"  fee  are  required. 
Moreover,  these  fees  are  due  at  different 
times  in  different  amounts  depending 
on  when  they  are  paid.  Under  the  new 
system,  these  fees  have  been  eliminated 
in  favor  of  a  single  international  filing 
fee  (comprised  of  two  fee  components, 
a  first  fee  component  for  up  to  thirty 
sheets  of  paper  and  a  second  fee 
component  for  sheets  of  paper  in  excess 
of  thirty)  due  at  one  time. 

As  a  consequence  of  the  automatic 
designation  system,  applicant/inventors 
will  have  to  be  named  in  the 
international  application.  To  alleviate 
hardships  with  regard  to  obtaining 
signatures  of  all  the  applicants  named 
on  the  Request,  PCT  Rule  26  has  been 
amended  to  provide  that,  for  purposes 
of  Article  14(a)(i),  the  international 
application  will  be  considered  as  signed 
in  accordance  with  the  PCT  Regulations 
if  the  Request  has  been  signed  by  at 
least  one  applicant.  See  PCT  Rule 
26.2bis(a).  In  addition,  if  there  is  more 
than  one  applicant,  PCT  Rule  26.2fajs(b) 
provides  that,  for  purposes  of  PCT 
Article  14(l)(a)(ii).  it  is  sufficient  that 
the  identifying  information  (i.e., 
address,  residence  and  nationality)  be 
provided  for  onlv  one  applicant  who  is 
entitled  under  PCT  Rule  19.1  to  file  the 
international  application  with  the  RO. 
This  means  that  for  purposes  of  filing  an 
international  application  with  the 
United  States  Receiving  Office  (RO/US) 
as  the  competent  RO,  this  information 
must  be  provided  with  respect  to  at  least 
one  applicant  who  is  a  citizen  or 
resident  of  the  United  States. 
Notwithstanding  the  amendments  to 
PCT  Rule  26,  a  designated/elected 
Office  may  still  require  applicants  to 
furnish,  during  the  national  stage, 
confirmation  of  the  international 
application  by  the  signature  of  any 
applicant  who  has  not  signed  the 
Request  and  any  missing  identifying 
information.  See  PCT  Rule  51fa/s.l(a). 

PCT  Rule  90.4  has  been  revised  to 
permit  the  RO,  ISA,  or  IPEA  to  waive 
the  requirement  for  a  power  of  attorney, 
except  in  instances  of  applicant 
initiated  withdrawals  under  PCT  Rule 
90fais. 
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Discussion  of  Specific  Rules 

Title  37  of  the  Code  of  Federal 
Regulations,  Part  1,  is  amended  as 
follows: 

Section  3.14;  Sections  1.14(g)(l)(ii) 
and  1.14(g){3)  are  amended  to  exclude 
members  of  the  public  from  obtaining  a 
copy  of  the  written  opinion  of  the 
United  States  International  Searching 
Authority  (ISA/US)  until  the  expiration 
of  thirty  months  from  the  priority  date 
of  the  international  application.  Under 
PCT  Rule  44ier.l  (as  amended),  the  ISA 
is  not  permitted  to  allow  access  to  the 
written  opinion  of  the  ISA  before  the 
expiration  of  thirty  months  from  the 
priority  date  unless  authorized  by  the 
applicant. 

Section  1.413:  Section  1.413(c)  is 
amended  to  reflect  the  additional  major 
function  of  the  ISA/US  of  preparing  and 
transmitting  written  opinions. 

Section  1.423  .Section  1.421(b)  is 
amended  to  remove  reference  to  §  1.425 
(§  1.425  is  removed).  Under  PCT  Rule 
26.2bis(a)  (as  amended),  the 
international  application  will  be 
considered  to  satisfy  the  signature 
requirement  for  purposes  of  PCT  Article 
14{l)(a)(i)  if  the  request  is  signed  by  at 
least  one  applicant  (except  that  sdl  of  the 
applicants'  signatiu-es  will  still  be 
required  for  withdrawals,  see  discussion 
of  §  1.421(g)).  Accordingly,  the  current 
requirement  in  §  1.425  that  the  failiure  of 
an  inventor  to  sign  the  request  in  an 
international  application  designating 
the  United  States  will  only  be  excused 
where  the  inventor  could  not  be  found 
or  reached  after  diligent  effort  or  refused 
to  sign  the  request  will  no  longer  be 
applicable.  Section  1.421(b)  is  also 
amended  to  include  the  requirement  of 
§  1.424  that  joint  inventors  must  jointly 
apply  for  an  international  application. 
Section  1.424  is  removed  (see 
discussion  of  §  1.424). 

Section  1.421(c)  is  amended  as  a 
consequence  of  the  change  to  PCT  Rule 
4.9,  as  the  United  States  will  always  be 
designated  upon  filing  of  an 
international  application. 

Section  1.421(d)  is  amended  to  reflect 
the  change  to  PCT  Rule  90.4(d) 
permitting  the  RO  to  waive  the 
requirement  for  a  separate  power  of 
attorney. 

Section  1.421(f)  is  amended  to  clarify 
that  for  purposes  of  requests  under  PCT 
Rule  92  fcis  to  effect  a  change  in  an 
indication  concerning  the  applicant, 
agent  or  common  representative,  such 
requests  may  be  required  to  be  signed  by 
all  applicants. 

Section  1.421(g)  is  amended  to 
remove  the  text  of  PCT  Rule  92bis  as 
unnecessary  and  to  clarify  that  for 
purposes  of  withdrawals  under  PCT 


Rule  90fais  of  the  international 
application,  designations,  priority 
claim,  demand  or  elections,  the  request 
for  withdrawal  must  be  signed  by  all 
applicants.  Furthermore,  where  the 
request  for  withdrawal  is  signed  by  an 
attorney,  agent,  or  common 
representative,  a  power  of  attorney  from 
the  applicants  appointing  that  attorney, 
agent  or  common  representative  will  be 
required.  This  clarification  is  consistent 
with  PCT  Rule  90.4(e)  (as  amended), 
which  prohibits  the  RO,  ISA,  IPEA,  and 
IB  from  waiving  the  separate  power  of 
attorney  requirement  in  cases  of 
withdrawals  under  Rule  906js.  An 
exception  to  this  signature  requirement 
is  made  in  cases  where  an  inventor 
cannot  be  found  or  reached  after 
diligent  effort.  See  PCT  Rule  90bis.5(b). 

Section  3.424;  This  section  is 
removed.  The  requirement  in  §  1.424 
regarding  the  naming  of  joint  inventors 
in  international  applications  will  be 
moved  to  §  1.42lfb).  The  further 
requirement  relating  to  signature 
requirements  of  joint  inventors, 
including  reference  to  §  1.425,  will  no 
longer  be  applicable  (see  discussion  of 
§  1.421(b)). 

Section  3.425; This  section  is 
removed  (see  discussion  of  §  1.421(b)). 

Section  1.431:  Section  1.431(b)(3)  is 
amended  to  remove  reference  to  §  1.424 
(§  1.424  is  removed).  Sections  1.431(c) 
and  (d)  are  amended  to  reflect  the  new 
fee  structiire  applicable  to  international 
applications  under  revised  PCT  Rule  15. 
Specifically,  the  international  "basic 
fee"  and  "designation  fee"  have  been 
combined  into  a  single  "international 
filing  fee."  In  addition,  the  late  payment 
fee  provision  of  §  1.431(c)(1)  is  amended 
as  a  consequence  of  this  new  fee 
structure,  consistent  with  amended  PCT 
Rule  16fajs.2. 

Section  1.432:  Section  1.432  is 
amended  to  reflect  the  change  to  PCT 
Rule  4.9,  which  provides  that  the  filing 
of  the  request  shall  constitute:  (1)  The 
designation  of  all  Contracting  States  that 
are  bound  by  the  PCT  on  the 
international  filing  date;  (2)  an 
indication  that  for  those  States  for 
which  PCT  Articles  43  or  44  apply,  the 
filing  of  the  request  constitutes  an 
indication  for  the  grant  of  ever>'  kind  of 
protection  which  is  available  by  way  of 
the  designation  of  that  State;  and  (3)  an 
indication  that  the  international 
application  is,  for  those  States  to  which 
PCT  Article  45(1)  applies,  for  the  grant 
of  a  regional  patent  and  also,  unless  PCT 
Article  45(2)  applies,  a  national  patent. 
As  a  consequence  of  the  "automatic" 
designation  system  provided  under 
revised  PCT  Rule  4.9,  the  procedure 
under  former' PCT  Rule  4.9(b)  and  (c) 
regarding  confirmation  of  precautionary 


designations  has  been  eliminated  from 
that  rule,  and  therefore,  is  removed  from 
§1.432. 

Section  3.434;  Section  1.434(d)  is 
amended  to  remove  the  requirement 
that  international  applications 
designating  the  United  States  must 
include  the  address  and  the  signature  of 
the  inventor  except  as  provided  by 
§§  1.421(d),  1.422.  1.423  and  1.425. 
Under  PCT  Rule  26.26js  (as  amended), 
if  there  is  more  than  one  applicant,  it  is 
sufficient  that  the  request  is  signed  by 
only  one  of  them,  and  that  the  address 
is  provided  with  respect  to  one  of  the 
applicants  who  is  entitled,  in 
accordance  with  Rule  19.1,  to  file  the 
international  application  with  the  RO. 
Section  1.434(d)(3)  is  also  redesignated 
as  new  §  1.434(e)  for  clarity. 

Section  3.445;  Section  1.445(a)(1)  is 
amended  to  increase  the  transmittal  fee 
from  S240.00  to  S300.00.  35  U.S.C. 
376(b)  authorizes  the  Office  to  (inter 
alia)  prescribe  the  transmittal  fee,  search 
fee,  supplemental  search  fee,  and 
preliminary  examination  fee  for  PCT 
international  applications.  This 
transmittal  fee  amount  more  accurately 
reflects  the  Office's  actual  average  costs 
of  processing  international  applications, 
and  is  also  consistent  with  the  filing  fee 
for  applications  under  35  U.S.C.  lll(a] 
proposed  by  the  Office  in  the  21st 
Century  Strategic  Plan  (information 
concerning  the  Office's  21st  Century 
Strategic  Plan  is  available  on  the 
Office's  Internet  Web  site  http:// 
www.  u  spto  .gov). 

Section  1.445(a)(2)(i)  is  amended  to 
reduce  the  search  fee  charged  by  the 
ISA/US  where  there  is  a  corresponding 
prior  U.S.  application  filed  under  35 
U.S.C.  111(a)  from  $450  to  S300.  Section 
1.445(a)(2)(i)  is  also  amended  to  clarify 
the  conditions  for  obtaining  benefit  of 
the  reduced  search  fee  where  there  is 
such  a  prior  corresponding  application. 

Pursuant  to  PCT  Rule  42.1,  the  ISA/ 
US  has,  in  most  cases,  only  three 
months  to  establish  the  International 
Search  Report.  In  order  for  the  ISA/US 
to  be  able  to  utilize  the  benefits  of  a 
search  conducted  in  a  prior 
corresponding  application  filed  under 
35  U.S.C.  111(a),  the  Office  must  be 
informed  of  the  prior  corresponding 
application  in  sufficient  time  and  in 
such  manner  so  as  to  permit  the  Office 
to  utilize  the  search  and  examination 
conducted  in  the  prior  application. 
Accordingly,  §  1.445(a){2)(i)  is  amended 
to  require  applicants  to  timely  furnish 
adequate  identifying  information  of  the 
prior  U.S.  application  in  order  to  qualify 
for  the  lower  search  fee.  Specifically, 
applicant  must  identify  the  prior 
nonprovisional  application  by  U.S. 
application  number  upon  filing  the 
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international  application,  if  such 
number  is  known.  If  such  number  is  not 
known,  then  applicant  must  identif\-  the 
prior  application  by  filing  date,  title, 
and  name  of  applicant  (and  preferably 
the  application  docket  number)  so  that 
the  Office  will  be  able  to  identify  the 
prior  application. 

Section  1.445(a)(2)(ii)  is  amended  lo 
increase  the  search  fee  charged  by  the 
ISA/US  in  situations  not  covered  bv 
§  1.445(a)(2)(i)  from  S700  to  Sl.OOO".  This 
search  fee  amount  more  accurately 
reflects  the  Office's  actual  average  costs 
of  searching  international  applications 
in  situations  not  covered  by 
§  1.445(a)(2)(il.  This  search  fee  amount 
is  higher  than  the  search  fee  amount  for 
applic:ations  under  35  L'.S.C   llKa)  as 
proposed  bv  the  Administration  because 
of  additional  c:osts  associated  with  both 
searching  international  applications  and 
the  preparation  and  transmittal  of  a 
written  opinion  of  the  ISA. 
Additionallv.  international  appiu  ations 
must  be  searched  (and  examined)  under 
the  PCT  unity  of  invention  stardard. 
where  applications  under  .35  U.S.C. 
111(a)  are  searched  (and  examined) 
under  the  restriction  standard  set  forth 
in  35  U.S.C.  121.  Moreover,  the  search 
fee  set  forth  in  S  1.445(a)(2)(i)  must  also 
cover  preparation  of  a  written  opinion 
(the  internatic)nal  Preliminary  Report 
on  Patentability  (Chapter  I  of  the  Patent 
Cooperation  Treaty)"  ("IPRP"))  under 
the  revised  system. 

In  addition,  the  fee  charged  by  the 
ISA/US  for  searching  an  additional 
invention  is  increased  from  S210  to 
Sl.OOO.  This  amount  more  accurately 
reflects  the  Office's  actual  average  costs 
of  searching  and  examining  additional 
inventions.  In  this  regard,  it  is  noted 
that  the  search  fee  and  the  supplemental 
search  fee  charged  by  every  other 
international  searchilig  authority  are  the 
same  (except  for  the  ISA/IP.  which 
charges  a  supplemental  search  fee  that 
is  onlv  slightlv  lower  than  the  search 
fee) 

Section  1.445(a)(4)  is  deleted,  as 
confirmation  fees  will  no  longer  be 
applicable. 

Sec:tion  1.445(b)  is  amended  to  reflect 
the  combining  of  the  basic  and 
designation  fees  into  a  single 
"international  filing  fee". 

Section  i. 455;  Section  1.455(b)  is 
amended  to  be  consistent  with  PCT  Rule 
90.4  as  it  relates  to  the  manner  of 
appointment  of  agent,  attorney  or 
common  representative. 

Section  J. -^SO.  Section  1.480(a)  is 
amended  to  reflect  the  new  time  limits 
in  PCT  Rule  57.3  and  58.2  for 
submitting  the  handling  and 
preliminary  examination  fees. 


Section  1.480(d)  is  added,  consistent 
with  PCT  Rule  53.7  (as  amended),  to 
provide  that  the  filing  of  a  Demand  shall 
constitute  the  election  of  all  Contracting 
States  that  are  designated  and  bound  by 
Chapter  II  of  the  Treaty  (m  the 
international  filing  date.  Accordingly,  it 
will  no  longer  be  necessary  to  specify  in 
the  Demand  those  States  that  are 
elected. 

Section  1  480(e)  is  added  to  provide 
that  any  Demantl  filed  after  the 
expiration  of  the  applicable  time  limit 
in  PCT  Rule  54//;.s.l(a)  shall  be 
considered  as  if  it  had  not  been 
submitted   See  PCT  Rule  54/j;.sM(b)  (as 
amended). 

Section  1.481 :  SexAum  1.481(a)  is 
amended  to  provide  that  the  handling 
fee  and  preliminary  examination  fee 
that  are  due  are  those  fees  in  effect  on 
the  date  of  pavment  of  the  handling  and 
preliminary  examination  fees.  See  PCT 
Rules  57.3(d)  and  58.1(b). 

Section  1.482:  SecMnn  1.482(a)(1)  is 
amended  to  increase  the  preliminary 
examination  fee  charged  by  the  IPEA/ 
US  from  5490  to  SHOO  if  the 
international  search  fee  was  paid  to  the 
United  States  Patent  and  Trademark 
Office  as  an  ISA  (the  preliminary 
examination  fee  charged  by  the  IPEA/ 
US  if  the  international  search  fee  was 
not  paid  to  the  United  States  Patent  and 
Trademark  Office  as  an  ISA  will  remain 
at  S750)  This  increase  is  necessary  to 
cover  the  additional  cost  associated 
with  conducting  the  preliminar\' 
examination  by  the  IPEA/US. 

For  the  same  reason,  as  well  as 
reasons  set  forth  with  regard  to  the 
increase  in  the  supplemental  search  fee 
under  §  1  445(a)(3),  4^  1  482(a)(2)  is 
amended  to  increase  the  additional 
preliminary  examination  fee  for 
examining  additional  inventions  to  S600 
(regardless  of  whether  the  international 
search  fee  was  [).ud  to  the  United  States 
Patent  and  Trademark  Office  as  an  ISA). 

Section  1.482(b)  is  amended  to  refer 
to  revised  PC.T  Rule  57  as  it  relates  to 
handling  fee  requirements. 

Section  ;.-/«-/.  .Section  1.484(b)  is 
amended  to  refer  to  revised  PCT  Rule 
fi9  1  as  to  when  the  IPEA/US  may  start 
internatiiinal  preliminary  examination. 
PCT  Rule  ti9.1  was  revised  to  prohibit 
the  IPEA  from  starting  preliminary 
examination  until  it  is  in  possession  of. 
inter  tilni.  the  written  opinion  rif  the 
ISA.  PCT  Rule  69.1  provides  for  two 
exceptions  to  this  requirement.  Both 
exceptions  apply  when  the  IPEA  and 
the  ISA  for  the  international  application 
are  the  same  authority.  The  first 
exception  permits  the  IPEA  to  start 
examination  at  the  same  time  as  the 
international  search,  subject  to  certain 
limitations.  See  PCT  Rule  69.1(b).  The 


second  exception  occurs  when  the  ISA 
considers  the  conditions  under  PCT 
Article  34(2)(c)(i)  to  (iii)  to  be  fulfilled. 
In  such  cases,  a  written  opinion  by  the 
ISA  need  not  be  established.  See  PCT 
Rule69.1(b)bis. 

Sections  1.484(e)  through  (g)  are 
redesignated  as  §§  1.484(g)  through  (i). 
respectively.  Section  1.484(e)  now 
provides,  consistent  with  PCT  Rule 
66.1  his.  that  the  written  opinion  of  the 
ISA  shall  be  considered  to  be  the 
written  opinion  of  the  IPEA/US. 

Section  1.484(f)  now  provides  that  the 
IPEA  may  establish  further  written 
opinions,  subject  to  the  conditions 
specified  in  §  1.484(d).  Establishment  of 
additional  written  opinions  by  the  IPEA 
is  provided  for  in  PCT  Rule  66.4(a). 

Section  1.484(g)  is  amended  as  a 
consequence  of  the  amendment  to 
§  1.484(f). 

Section  1.484(h)  is  amended  to 
provide  clarification  regarding 
conducting  personal  and  telephonic 
interviews  with  the  examiner  under  the 
revised  system. 

Response  to  comments:  The  Office 
published  a  notice  proposing  changes  to 
the  rules  of  practice  to  conform  them  to 
certain  amendments  made  to  the 
Regulations  under  the  Patent 
Cooperation  Treaty  (PCT)  that  will  take 
effect  on  January  1.  2004.  See  January 
2004  Revision  of  Patent  Cooperation 
Treaty  Application  Procedure,  68  FR 
3244i  (May  30.  2003).  1271  Off.  Guz. 
Pat.  Office  147  (June  24.  2003) 
(proposed  rule).  The  Office  received  two 
written  comments  (one  from  an 
intellectual  property  organization  and 
another  by  a  patent  practitioner)  in 
response  to  this  notice.  The  comments 
and  the  Office's  responses  to  the 
comments  follow: 

Comment  1:  One  comment  suggested 
that  !^  1.14  should  provide  that  the 
written  opinion  of  the  International 
Searching  Authority  is  available  to  third 
parties  upon  publication  of  the 
international  application  instead  of  at 
thirty  months  as  provided  in  §  1.14. 

Response:  The  suggestion  has  not 
been  adopted.  PCT  Rule  44ter.l.  which 
is  set  to  enter  into  force  on  January  1. 
2004,  provides  that  the  International 
Searching  Authority,  unless  requested 
or  authorized  by  the  applicant,  shall  not 
allow  access  to  the  written  opinion  of 
the  International  Searching  Authority  by 
any  person  before  the  expiration  of 
thirty  months  from  the  priority  date. 
Therefore,  the  suggested  change  to 
§  1.14  would  be  inconsistent  with  the 
requirements  of  the  PCT. 

Comment  2:  One  comment  suggested 
that  the  rules  be  amended  to  provide 
that  if  applicant  timely  files  a  Demand 
with  Article  34  amendments  to  the 
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claims,  the  examiner  be  required  to 
render  a  new  written  opinion.  The 
comment  indicates  that  without  such  a 
provision,  the  IPEA/US,  in  adopting  the 
written  opinion  as  established  by  the 
ISA,  will  be  delivering  to  applicants 
written  opinions  which  are  totally 
inconsistent  with  the  claims  as 
amended. 

Response:  The  suggestion  has  been 
adopted  in  part.  Under  the  enhanced 
search  and  examination  system,  the 
IPEA/US  will  not  deliver  to  applicants 
a  written  opinion  which  does  not  take 
into  account  the  claims  as  amended.  In 
general,  under  the  procedures 
established  under  the  enhanced  search 
and  examination  system,  a  written 
opinion  will  be  established  by  the  ISA, 
and  upon  filing  of  a  Demand  by 
applicant,  that  written  opinion  will  be 
considered  to  be  the  first  written 
opinion  of  the  IPEA.  In  tm-n,  any 
amendments  under  PCT  Article  34 
which  are  timely  filed,  either  with  or 
subsequent  to  the  Demand,  will  be 
considered  to  be  a  response  to  that 
written  opinion.  In  response  to  the 
Demand  and  any  amendments,  the 
IPEA/US  will  then  issue  one  of  the 
following:  (1)  A  further  written  opinion 
under  §  1.484(f)  if  such  is  warranted;  or 
(2)  an  international  preliminary 
examination  report  under  §  1.484(g).  In 
both  instances,  the  response  by  the  IPEA 
will  fully  take  into  consideration  any 
amendments  which  have  been  timely 
filed  by  the  applicant. 

Comment  3:  One  comment  also 
opposed  the  proposed  changes  in  the 
PCT  fees  set  forth  in  §§1.445  and  1.482. 
First,  the  comment  indicated  that  the 
transmittal,  search,  and  preliminary 
examination  fees  proposed  in  §§  1.445 
and  1.482  would  be  sixty  percent  higher 
than  the  filing  fee,  search  fee,  and 
examination  fee  proposed  in  the  21st 
Century  Strategic  Plan.  Second,  the 
conunent  indicated  that  an  applicant 
must  also  pay  the  preliminary 
examination  fee  to  obtain  the  "same 
benefits"  under  PCT  Chapters  I  and  II. 
The  comment  further  indicated  that  a 
truer  picture  of  the  proposed  fee  change 
is  revealed  by  comparing  the  existing 
and  revised  transmittal,  search,  and 
international  preliminary  examination 
fees  on  an  item-by-item  basis. 

Response:  The  Office  indicated  that 
the  $300  transmittal  fee  amount  in 
proposed  §  1.445(a)(1)  would  be 
consistent  with  the  filing  fee  for 
applications  under  35  U.S.C.  111(a) 
proposed  by  the  Office  in  the  21st 
Century  Strategic  Plan  ($300).  The 
Office  did  not  state  that  the  siun  of  the 
transmittal,  search,  and  international 
preliminary  examination  fees  would  be 
consistent  with  the  sum  of  the  filing  fee. 


search  fee,  and  examination  fees  for 
applications  under  35  U.S.C.  111(a) 
proposed  by  the  Office  in  the  21st 
Century  Strategic  Plan.  The  Office 
proposed  search  and  examination  fee 
amounts  for  international  applications 
that  are  in  certain  situations  higher  than 
the  corresponding  fees  for  applications 
under  35  U.S.C.  111(a)  because:  (1) 
There  are  additional  costs  associated 
with  searching  international 
applications  and  international 
preliminary  examination  under  the 
enhanced  international  search  and 
preliminary  examination  system  (see 
January  2004  Revision  of  Patent 
Cooperation  Treaty  Application 
Procedure,  68  FR  32441.  32444  (Mav  30. 
2003),  1271  Off.  Goz.  Pat.  Office  147. 
149  (June  24,  2003)  (proposed  rule)); 
and  (2)  the  examination  fee  for 
applications  under  35  U.S.C.  111(a) 
proposed  by  the  Office  in  the  21st 
Century  Strategic  Plan  does  not  recover 
the  Office's  cost  of  examining 
applications  and  is  subsidized  by  fees 
that  are  not  applicable  during  the  PCT 
international  stage  (see  H.R.  Rep.  108- 
241,  at  15  (2003)). 

The  comment  correctly  notes  that  a 
PCT  applicant  must  also  pay  the 
preliminary  examination  fee  to  amend 
the  claims  in  an  international 
application  and  obtain  a  written  opinion 
reflecting  the  amended  claims. 
Nevertheless,  it  is  the  Office's 
experience  that  PCT  applicants  who  file 
a  Demand  for  international  preliminary- 
examination  rarely  include  an 
amendment  under  PCT  Article  34  with 
the  Demand.  Therefore,  the  enhanced 
international  search  and  preliminary 
examination  system  will  reduce  costs 
for  most  PCT  applicants  by  providing 
them  with  the  benefits  they  seek  from 
PCT  Chapter  II,  namely,  an  extension 
(from  twenty  to  thirty  months)  of  the 
time  limit  for  entering  the  national  stage 
and  a  written  opinion  indicating 
whether  the  claims  are  in  compliance 
with  PCT  Article  33(2)-(4),  without 
requiring  them  to  file  a  timely  Demand 
for  international  preliminary 
examination  and  pay  the  international 
preliminary  examination  fee. 

When  making  an  item-by-item 
comparison  of  the  existing  transmittal, 
search,  and  international  preliminary 
examination  fees  with  the  revised 
transmittal,  search,  and  international 
preliminary  examination  fees,  one 
would  readily  appreciate  the  following: 
The  enhanced  international  search  and 
preliminary  examination  system 
reduces  costs  for  most  PCT  applicants 
by  providing  them  with  the  benefits 
they  seek  from  PCT  Chapter  II  without 
requiring  them  to  pay  the  international 
preliminary  examination  fee.  The 


Office's  costs  for  searching  international 
applications  are  higher  under  the 
enhanced  international  search  and 
preliminar>'  examination  system 
because  international  applications  must 
be  searched  (and  examined)  under  the 
PCT  unity  of  invention  standard  and  the 
search  fee  must  also  cover  the 
preparation  of  a  wTitten  opinion.  The 
Office's  costs  for  international 
preliminan,-  examination  will  be  higher 
in  certain  situations  under  the  enhanced 
international  search  and  preliminar\' 
examination  system  because  the  Office 
will  be  required  to  provide  an 
international  preliminary,'  examination 
on  the  basis  of  one  or  more  amendments 
under  PCT  Article  34  since  applicants 
filing  a  Demand  under  the  revised 
system  will  likely  be  doing  so  to  obtain 
a  positive  "International  Preliminary 
Report  on  Patentability  (Chapter  II  of  the 
Patent  Cooperation  Treaty)  '  and  thus 
will  file  one  or  more  amendments  under 
PCT  Article  34  in  the  international 
application  (under  the  former  system, 
the  majoritv  of  Demands  were  filed  for 
the  sole  purpose  of  extending  the 
national  stage  entr\'  period  and  thus 
were  filed  without  any  substantial 
amendments  to  the  claims).  Finally,  the 
fees  set  forth  in  former  §§  1.445  and 
1.482  for  search  and  examination  of 
additional  inventions  were  far  too  low- 
to  recover  the  Office's  actual  average 
cost  for  search  and  examination  of 
additional  inventions. 

Rule  Making  Considerations: 
Regulatory  Flexibility  Act:  The  USPTO 
published  a  proposed  rule  and  certified 
that  an  initial  Regulatory'  Act  Analysis 
was  not  required.  Only  one  comment 
was  received  which  objected,  in  general, 
to  the  fee  increases  and  made  no 
reference  to  any  impact  of  the  fee 
increases  on  small  entities.  The  Deputy 
General  Counsel  for  General  Law  of  the 
United  States  Patent  and  Trademark 
Office  has  certified  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  that  changes  in  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (Regulatory 
Flexibility  Act,  5  U.S.C.  605(b)).      "  ■ 

The  changes  in  this  final  rule 
primarily  implement  corresponding 
changes  required  to  conform  United 
States  rules  for  international 
applications  to  the  amendments  to  the 
PCT  Regulations,  which  become 
effective  on  January  1.  2004.  The 
amendments  to  the  PCT  Regulations 
will  simplify  the  PCT  application 
process  and  fee  structure.  The  changes 
to  the  PCT  international  stage  fees  are  to 
adjust  these  fees  to  be  in  alignment  with 
the  actual  average  costs  of  conducting  a 
PCT  search  and  international 
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preliminarv'  examination  under  the  new 
process. 

Executive  Order  13132:  This  rule 
making  does  not  contain  policies  with 
federalism  implications  sufficient  to 
warrant  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
13132  (Aug.  4,  1999) 

Executive  Order  12866:  This  rule 
making  has  been  determined  to  be  not 
significant  for  purposes  of  E.xecutive 
Order  12866  (Sept.  30.  1993). 

Paperwork  Reductmn  Act:  This  final 
rule  involves  information  collection 
requirements  that  are  subject  to  review 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the;  Paperwork 
Reduction  Act  of  1995  (44  LI.S.C.  3501 
et  seq.).  The  collections  of  information 
involved  in  this  final  rule  have  been 
reviewed  and  previously  approved  by 
OMB  under  the  following  control 
numbers:  0651-0021  and  0651-0031 
The  United  .States  Patent  and  Trademark 
Office  is  not  resubmittmg  any 
information  collec:tion  package  to  CJMB 
for  its  review  and  approval  because  the 
changes  in  this  notice  do  not  affect  the 
mformation  collection  requirements 
associated  with  the  information 
collectifin  under  these  OMB  control 
numbers. 

The  title,  description  and  respondent 
description  of  the  information  collection 
is  shown  below  with  an  estimate  of  the 
annual  reporting  burden.  Included  in 
the  estimate  is  the  tinip  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  completing  and 
reviewing  the  c:()liectinn  of  intoriiiation. 

OMB  S'umber:  065  1-002  1 

Title:  Patent  Cooperation  Treatv. 

Form  Xumbers:  PCT  RO/101.  PCT/ 
RO.'134.  PCT/RO/144.  PTO-1382.  PCT/ 
IPEA/401.  PCT/iB/328.  PC:T/SB/61/PCT. 
PCT/SB/64/PCT 

Type  ot  Review  Approved  through 
December  of  2003. 

Affected  Public:  Individuals  or 
households,  business  or  other  ff)r-profit 
institutions,  not-for-profit  institutions, 
farms.  Federal  Government  and  State. 
Local  and  Tribal  Governments 

Estimated  S'umber  of  Respondents: 
331,407. 

Estimated  Time  Per  Response: 
Between  15  minutes  and  4  hours. 

Estimated  Total  Annual  Burden 
Hours.- 401,202. 

\'eeds  and  i'ses:  The  information 
collected  is  required  by  the  Patent 
Cooperation  Treaty  (PCT).  The  general 
purpose  of  the  PCT  is  to  simplify  the 
filing  of  patent  applications  on  the  same 
invention  in  different  countries.  It 
provides  for  a  centralized  filing 
procedure  and  a  standardized 
application  format. 

OMB  Sumber:  0651-0031. 


Title:  Patent  Proc:essing  (Updating). 

Form  Xumbers:  PT(J/SB/08A,  PTO/ 
SB/OHB.  PTO/SB/21-27,  PTO/SB/30-32, 
PTO/SB/35-37   PTO/SB/42-13,  PTO/ 
SB/61-64.  PTO/SB/67-68,  PTO/SB/91- 
92.  PTO/SB/96-97.  PT(3-2053-A/B. 
PTO-2054-A/B,  PTO-2055-A/B.  PTOL- 
41  3A.  elDS,  EFS  form. 

Type  ol  Review:  Approved  through 
luly  of  2006. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
institutions,  not-for-profit  institutions, 
farms.  Federal  Government  and  State. 
Local  and  Tribal  Clovernments. 

Estimated  S'umber  of  Respondents: 
2,208.339. 

Estimated  Time  Per  Response:  1 
minute  48  seconds  to  8  hours. 

Estimated  Total  Annual  Burden 
//ours.  830.629  hours 

S'eeds  and  I  'ses:  During  the 
processing  of  an  application  for  a 
jjatent.  the  applici^nt/agent  may  be 
reciuirt'd  nr  desire  to  submit  additional 
information  to  the  Offic  e  concerning  the 
examination  of  a  specific  application. 
The  specific  information  required  or 
which  mav  be  submitted  includes: 
Information  Disclosure  .Statements; 
Terminal  Disclaimers;  Petititms  to 
Revive;  Express  Abandonments;  Appc;al 
Notices;  Petitions  for  Access;  Powers  to 
Inspect;  (Certificates  ol  Mailing  or 
Transmission;  Statements  under 
4}  .3. 73(b);  Amendments.  Petitions  and 
their  Transmittal  Letters;  and  Deposit 
Account  Order  Forms. 

Comments  are  invited  on:  (1)  Whether 
the  collection  of  information  is 
necessarv  for  (iroper  performance  of  the 
functions  of  the  agencv;  (2)  the  accuracv 
of  the  agency's  estimate  of  the  burden; 
(3)  ways  to  enhance  the  (^ualitv.  utilitw 
and  claritv  of  the  intormation  to  be 
(:olle[:te(l;  and  (4)  wa\'s  to  minimize  the 
burden  of  the  collection  of  information 
to  respondents. 

Interested  pc-rsons  are  rtjquested  to 
send  comments  regarding  these 
intormation  collections,  including 
suggestiims  for  reducing  this  burden,  to 
Robert  ).  Spar.  Director.  Office  of  Patent 
Legal  Administration.  United  .States 
Patent  and  Trademark  (Jffice.  P.O.  Box 
1450.  Ale.xandria.  Virginia,  22313-1450, 
or  to  the  Office  of  Information  and 
Regulatorv  Affairs  of  OMB,  New 
Executive  Office  Building,  725  17th 
Street,  NVV.,  Room  10235,  Washington, 
DC  20503.  Attention:  Desk  Officer  for 
the  United  States  Patent  and  Trademark 
Office. 

Notwithstanding  any  other  provision 
of  law.  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 


Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  control  number. 

List  of  Subjects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure.  Courts,  Freedom  of 
information.  Inventions  and  patents. 
Reporting  and  recordkeeping 
requirements.  Small  businesses. 

■  For  the  reasons  set  forth  in  the 
preamble,  37  CFR  Part  1  is  amended  as 
follows; 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

■  1 .  The  authority  citation  for  37  CFR 
Part  1  continues  to  read  as  follows: 

Authority:  3.5  I'.S.C.  2(b)(2). 

■  2.  Section  1.14  is  amended  by  revising 
paragraphs  (g)(l)(ii)  and  (g)(3)  to  read  as 
follows: 

§1.14    Patent  applications  preserved  In 
confidence. 

***** 

(g)  *   *   * 

(1)  *    *    * 

(ii)  With  respect  to  the  Search  Copy 
(the  copy  of  an  international  application 
kept  bv  the  (Jffice  in  its  capacity  as  the 
International  Searching  Authoritv,  see 
PCT  Article  12(1)),  the  U.S.  acted  as  the 
International  ,Seari:hing  Authority, 
except  for  the  written  opinion  of  the 
I.iternational  Search  Authority  which 
shall  not  be  available  until  the 
expiration  of  thirty  months  from  the 
priority  date;  or 
***** 

(3)  Access  to  international  application 
files  for  international  applications 
which  designate  the  U.S.  and  which 
have  been  published  in  accordance  with 
PCT  Article  21(2),  or  copies  of  a 
document  in  such  application  files,  will 
be  permitted  in  accordance  with  PCT 
Articles  30  and  38  and  PCT  Rules 
44/er.l,  94.2  and  94.3,  upon  written 
request  including  a  showing  that  the 
publication  of  the  application  has 
occurred  and  that  the  U.S.  was 
designated. 
***** 

■  3.  Section  1.413  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  1 .41 3    The  United  States  International 
Searching  Authority. 

(a)  Pursuant  to  appointment  by  the 
Assembly,  the  United  States  Patent  and 
Trademark  Office  will  act  as  an 
International  Searching  Authority  for 
international  applications  filed  in  the 
United  States  Receiving  Office  and  in 
other  Receiving  Offices  as  may  be 
agreed  upon  by  the  Director,  in 
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accordance  with  the  agreement  between 
the  Patent  and  Trademark  Office  and  the 
International  Bureau  (PCT  Art.  16(3)(b)). 
***** 

(c)  The  major  functions  of  the 
International  Searching  Authority 
include: 

(1)  Approving  or  establishing  the  title 
and  abstract; 

(2)  Considering  the  matter  of  unity  of 
invention; 

(3)  Conducting  international  and 
international-type  searches  and 
preparing  international  and 
international-type  seeuch  reports  (PCT 
Art.  15.  17  and  18,  and  PCT  Rules  25, 
33  to  45  and  47),  and  issuing 
declarations  that  no  international  search 
report  will  b'3  established  (PCT  Article 
17(2)(a)); 

(4)  Preparing  written  opinions  of  the 
International  Searching  Authority  in 
accordance  with  PCT  Rule  436is  (when 
necessary);  and 

(5)  Transmitting  the  international 
search  report  and  the  written  opinion  of 
the  International  Searching  Authority  to 
the  applicant  and  the  International 
Bureau. 

■  4.  Section  1.421  is  amended  by 
revising  paragraphs  (b)  through  (g)  as 
follows: 

§  1 .421    Applicant  for  international 
application. 

***** 

(b)  Although  the  United  States 
Receiving  Office  will  accept 
international  applications  filed  by  any 
resident  or  national  of  the  United  States 
of  America  for  international  processing, 
for  the  purposes  of  the  designation  of 
the  United  States,  an  international 
application  must  be  filed,  and  will  be 
accepted  by  the  Patent  and  Trademark 
Office  for  the  national  stage  only  if  filed, 
by  the  inventor  or  as  provided  in 

§§  1.422  or  1.423.  Joint  inventors  must 
jointly  apply  for  an  international 
application. 

(c)  For  the  piuposes  of  designations 
other  than  the  United  States, 
international  applications  may  be  filed 
by  the  assignee  or  owner. 

(d)  A  registered  attorney  or  agent  of 
the  applicant  may  sign  the  international 
application  Request  and  file  the 
international  application  for  the 
applicant.  A  separate  power  of  attorney 
firom  each  applicant  may  be  required. 

(e)  Any  indication  of  different 
applicants  for  the  piu'pose  of  different 
Designated  Offices  must  be  shown  on 
the  Request  portion  of  the  international 
application. 

(f)  Requests  for  changes  in  the 
indications  concerning  the  applicant, 
agent,  or  conunon  representative  of  an 
international  application  shall  be  made 


in  accordance  with  PCT  Rule  92fcjs  and 
may  be  required  to  be  signed  by  all 
applicants. 

(g)  Requests  for  withdrawals  of  the 
international  application,  designations. 
priority  claims,  the  Demand,  or 
elections  shall  be  made  in  accordance 
with  PCT  Rule  90bis  and  must  be  signed 
by  all  applicants.  A  separate  power  of 
attorney  from  the  applicants  will  be 
required  for  the  purposes  of  any  request 
for  a  withdrawal  in  accordance  with 
PCT  Rule  90bis  which  is  not  signed  by 
all  applicants.  The  submission  of  a 
separate  power  of  attorney  may  be 
excused  upon  the  request  of  another 
applicant  where  one  or  more  inventors 
cannot  be  found  or  reached  after 
diligent  effort.  Such  a  request  must  be 
accompanied  by  a  statement  explaining 
to  the  satisfaction  of  the  Director  the 
lack  of  the  signature  concerned. 

§1.424    [Removed] 

■  5.  Section  1.424  is  removed. 

§1.425    [Removed] 

■  6.  Section  1.425  is  removed. 

■  7.  Section  1.431  is  amended  by 
revising  paragraphs  (b)(3),  (c)  and  (d)  to 
read  as  follows: 

§1.431     international  application 
requirements. 

***** 

(b)  *   *   * 

(3)  The  international  application 
contains  at  least  the  following  elements 
(PCT  Art.  ll(l)(iii)): 

(i)  An  indication  that  it  is  intended  as 
an  international  application  (PCT  Rule 
4.2); 

(ii)  The  designation  of  at  least  one 
Contracting  State  of  the  International 
Patent  Cooperation  Union  (§  1.432); 

(iii)  The  name  of  the  applicant,  as 
prescribed  (note  §§1.421-1.423); 

(iv)  A  part  which  on  the  face  of  it 
appears  to  be  a  description;  and 

(v)  A  part  which  on  the  face  of  it 
appears  to  be  a  claim. 

(c)  Payment  of  the  international  filing 
fee  (PCT  Rule  15.2)  and  the  transmittal 
and  search  fees  (§  1 .445)  may  be  made 
in  full  at  the  time  the  international 
application  papers  required  by 
paragraph  (b)  of  this  section  are 
deposited  or  within  one  month 
thereafter.  The  international  filing, 
transmittal,  and  search  fee  payable  is 
the  international  filing,  transmittal,  and 
search  fee  in  effect  on  the  receipt  date 
of  the  international  application. 

(1)  If  the  international  filing, 
transmittal  and  search  fees  are  not  paid 
within  one  month  from  the  date  of 
receipt  of  the  international  application 
and  prior  to  the  sending  of  a  notice  of 
deficiency  which  imposes  a  late 


payment  fee,  applicant  will  be  notified 
and  given  one  month  within  which  to 
pay  the  deficient  fees  plus  the  late 
payment  fee.  Subject  to  paragraph  (c)(2) 
of  this  section,  the  late  payment  fee  will 
be  equal  to  the  greater  of: 

(i)  Fifty  percent  of  the  amount  of  the 
deficient  fees;  or 

(ii)  An  amount  equal  to  the  ^ 

transmittal  fee: 

(2)  The  late  payment  fee  shall  not 
exceed  an  amount  equal  to  the  25%  of 
the  international  filing  fee  not  taking 
into  account  any  fee  for  each  sheet  of 
the  international  application  in  excess 
of  thirty  sheets  (PCT  Rule  lebis). 

(3)  The  one-month  time  limit  set 
pursuant  to  paragraph  (c)  of  this  section 
to  pay  deficient  fees  may  not  be 
extended. 

(d)  If  the  payment  needed  to  cover  the 
transmittal  fee,  the  international  filing 
fee,  the  search  fee,  and  the  late  payment 
fee  pursuant  to  paragraph  (c)  of  this 
section  is  not  timely  made  in 
accordance  with  PCT  Rule  16bjs.l(e). 
the  Receiving  Office  will  declare  the 
international  application  withdrawn 
under  PCT  Article  14(3)(a). 

■  8.  Section  1 .432  is  revised  to  read  as 
follows: 

§  1 .432    Designation  of  States  by  filing  an 
international  application. 

The  filing  of  an  international 
application  request  shall  constitute: 

(a)  The  designation  of  all  Contracting 
States  that  are  bound  by  the  Treaty  on 
the  international  filing  date; 

(b)  An  indication  that  the 
international  application  is.  in  respect 
of  each  designated  State  to  which  PCT 
Article  43  or  44  applies,  for  the  grant  of 
every  kind  of  protection  which  is 
available  by  way  of  the  designation  of 
that  State:  and 

(c)  An  indication  that  the 
international  application  is,  in  respect 
of  each  designated  State  to  which  PCT 
Article  45(1)  applies,  for  the  grant  of  a 
regional  patent  and  also,  unless  PCT 
Article  45(2)  applies,  a  national  patent. 

■  9.  Section  1.434  is  amended  by 
revising  paragraph  (d)  and  adding 
paragraph  (e)  to  read  as  follows: 

§  1 .434    The  request 

***** 

(d)  For  the  purposes  of  the 
designation  of  the  United  States  of 
America,  an  international  application 
shall  include: 

(1)  The  name  of  the  inventor;  and 

(2)  A  reference  to  any  prior-filed 
national  application  or  international 
application  designating  the  United 
States  of  America,  if  the  benefit  of  the 
filing  date  for  the  prior-filed  application 
is  to  be  claimed. 
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(e)  An  international  application  may 
also  include  in  the  Request  a  declaration 
of  the  inventors  as  provided  for  in  PCT 
Rule4.17(iv). 

■  10.  Section  1.445  is  revised  to  read 
follows; 

§  1 .445    International  application  filing, 
processing  and  search  fees. 

(a)  The  following  fees  and  charges  for 
international  applications  are 
established  by  the  Director  under  the 
authority  of  35  U.S.C.  376: 

(1)  A  transmittal  fee  (see  35  I'.S.C 
361(d)  and  PCT  Rule  14)— S300.00 

(2)  A  search  fee  (see  35  U.S.C.  361(d) 
and  PCT  Rule  16): 

(i)  If  a  corresponding  prior  United 
States  National  application  filed  under 
35  use.  111(a)  with  the  filing  fee 
under  §  1.16(a)  has  been  filed  and  the 
corresponding  prior  United  States 
National  application  is  identified  by 
application  number,  if  known,  or  if  the 
application  number  is  not  known  by  the 
filing  date,  title,  and  name  of  applicant 
(and  preferably  the  application  docket 
number),  in  the  international 
application  or  accompanying  papers  at 
the  time  of  filing  the  international 
application — S300.00 

(ii)  For  all  situations  not  provided  for 
in  paragraph  (a)l2)(ij  of  this  section — 
SI. 000  00 

(3)  A  supplemental  search  fee  when 
required,  per  additional  invention — 
SI. 000. 00 

(4)  A  fee  equivalent  to  the  transmittal 
fee  in  paragraph  la)(l)  of  this  section  for 
transmittal  of  an  international 
application  to  the  International  Bureau 
for  processing  in  its  capacity  as  a 
Receiving  Office  (PCT  Rule"l9.4). 

(b)  The  international  filing  fee  shall  be 
as  prescribed  in  PCT  Rul"  15. 

■  11.  Section  1  455  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 .455    Representation  in  internatiortai 
applications. 

*         *         «         *         * 

(b)  Appointment  of  an  agent,  attorney 
or  common  representative  (PCT  Rule 
4.8)  must  be  effected  either  in  the 
Request  form,  signed  by  applicant,  in 
the  Demand  form,  signed  by  applicant. 
or  in  a  separate  power  of  attorney 
submitted  either  to  the  United  States 
Receiving  Office  or  to  the  International 
Bureau. 
***** 

■  1 2.  Section  1 .480  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraphs  (d)  and  (e)  to  read  as  follows: 

§  1 .480     Demand  for  international 
preliminary  examination. 

(a)  On  the  filing  of  a  proper  Demand 
in  an  application  for  which  the  United 


States  International  Preliminary' 
Examining  .Authority  is  competent  and 
for  whit  h  the  fees  have  been  paid,  the 
international  application  shall  be  the 
subject  of  an  international  preliminary 
examination   The  preliminary 
exaniiiration  fee  («?  1.482(a)(lj)  and  the 
handling  fee  (tj  1.4H2(b))  shall  be  due 
within  the  applicable  time  limit  set 
forth  in  PfTT  Rule  57  3. 
***** 

(d)  The  filing  of  a  Demand  shall 
constitute  the  eh'ction  of  all  Contracting 
States  which  an'  designated  and  are 
bound  b\  Chapter  II  of  the  Treaty  on  the 
international  filing  date  (PCT  Rule  53.7). 

(<•)  .Anv  Demand  filed  aftt^r  the 
expiration  of  the  applicable  time  limit 
set  forth  in  PCT  Rule  54/j/s.l(a)  shall  be 
considered  as  if  it  had  not  been 
submitted  (PCT  Rule  54/);.s-.l(b)). 

■  13.  Section  1  4H1  i;.  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 .481     Payment  of  International 
preliminary  examination  fees. 

(a)  The  handling  and  preliminary 
examin.ition  fees  shall  be  paid  vvitnin 
the  time  period  set  in  PfT  Rule  57.3 
The  handling  fee  or  preliminary 
examination  fee  payable  is  the  handling 
fee  or  preliminary  examination  fee  in 
effect  on  the  date  of  p.ivment. 

(1)  If  the  handling  and  preliminary 
examination  fees  are  not  paid  within  the 
time  period  set  in  P(!T  Rule  57.3. 
applic  ant  will  be  notified  and  given  one 
month  within  which  to  pay  the  deficient 
fees  plus  a  late  payment  fee  equal  to  the 
greater  of' 

(i)  Fifty  percent  of  the  amount  of  the 
deficient  fees,  but  not  exceeding  an 
amount  equal  to  double  \ht'.  handling 
fee;  or 

(ii)  An  amount  equal  to  the  handling 
fee  (PCT  Rule  5Rbis.2). 

(2)  The  one-month  time  limit  set  in 
this  paragraph  to  pay  deficient  fees  may 
not  be  extended. 
***** 

■  14.  Section  1.482  is  revised  to  read  as 
follows; 

§  1 .482     International  preliminary 
examination  fees. 

(a)  The  hiUowing  fees  and  charges  for 
international  preliminary'  examination 
are  established  by  the  Director  under  the 
authority  of  35  U.S.C.  376: 

(1)  The  following  preliminary 
examination  fee  is  due  on  filing  the 
Demand: 

(i)  If  an  international  search  fee  as  set 
forth  in  <)  1  445(a)(2)  has  been  paid  on 
the  international  application  to  the 
L'nited  States  Patent  and  Trademark 
Office  as  an  International  Searching 
Authority— $600.00 


(ii)  If  the  International  Searching 
Authority  for  the  international 
application  was  an  authority  other  than 
the  United  States  Patent  and  Trademark 
Office— $750.00 

(2)  An  additional  preliminary 
examination  fee  when  required,  per 
additional  invention — $600.00 

(b)  The  handling  fee  is  due  on  filing 
the  Demand  and  shall  be  as  prescribed 
in  PCT  Rule  57. 

■  15.  Section  1 .484  is  amended  by 
revising  paragraphs  (b),  (e)  through  (g) 
and  adding  paragraphs  (h)  and  (i)  to  read 
as  follows: 

§  1 .484    Conduct  of  international 
preliminary  examination. 

***** 

(b)  International  preliminary 
examination  will  begin  in  accordance 
with  PCT  Rule  69.1. 

***** 

(e)  The  written  opinion  established  by 
the  International  Searching  Authority 
under  PCT  Rule  43bisA  shall  be 
considered  to  be  a  written  opinion  of 
the  United  States  International 
Preliminary  Examining  Authority  for 
the  purposes  of  paragraph  (d)  of  this 
section. 

(f)  The  International  Preliminary 
Examining  Authoiity  may  establish 
further  written  opinions  under 
paragraph  (d)  of  this  section. 

(g)  If  no  written  opinion  under 
paragraph  (d)  of  this  section  is 
necessary,  or  if  no  further  written 
opinion  under  paragraph  (f)  of  this 
section  is  to  be  established,  or  after  any 
written  opinion  and  the  reply  thereto  or 
the  expiration  of  the  time  limit  for  reply 
to  such  written  opinion,  an 
international  preliminary  examination 
report  will  be  established  by  the 
International  Preliminary  Examining 
Authority.  One  copy  will  be  submitted 
to  the  International  Bureau  and  one 
copy  will  be  submitted  to  the  applicant. 

fh)  An  applicant  will  be  permitted  a 
personal  or  telephone  interview  with 
the  examiner,  which  may  be  requested 
after  the  filing  of  a  Demand,  and  must 
be  conducted  during  the  period  between 
the  establishment  of  the  written  opinion 
and  the  establishment  of  the 
international  preliminary  examination 
report.  Additional  interviews  may  be 
conducted  where  the  examiner 
determines  that  such  additional 
interviews  may  be  helpful  to  advancing 
the  international  preliminary 
examination  procedure.  A  summary  of 
any  such  personal  or  telephone 
interview  must  be  filed  by  the  applicant 
or,  if  not  filed  by  applicant  be  made  of 
record  in  the  file  by  the  examiner. 

(i)  If  the  application  whose  priority  is 
claimed  in  the  international  application 
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is  in  a  language  other  than  English,  the 
United  States  hitemational  Preliminary 
Examining  Authority  may,  where  the 
validity  of  the  priority  claim  is  relevant 
for  the  formulation  of  the  opinion 
referred  to  in  Article  33(1),  invite  the 
applicant  to  furnish  an  English 
translation  of  the  priority  document 
within  two  months  from  the  date  of  the 
invitation.  If  the  translation  is  not 
furnished  within  that  time  limit,  the 
international  preliminary  report  may  be 
established  as  if  the  priority  had  not 
been  claimed. 

Dated:  October  10,  2003. 
Jon  W.  Dudas, 

Deputy  Under  Secretary  of  Commerce  for 

Intellectual  Property  and  Deputy  Director  of 

the  United  States  Patent  and  Trademark 

Office. 

[FR  Doc.  03-26338  Filed  10-17-03;  8:45  am] 

BILUNG  CODE  3510-16-P 


DEPARTMEtfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021122286-3036-02;  i.D. 
101403B] 

Fisheries  of  the  Economic  Exclusive 
Zone  Off  Aiasica;  Trawi  Gear  in  the  Gulf 
of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and  • 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  directed 
fishing  for  groundfish  by  vessels  using 
trawl  gear  in  the  Gulf  of  Alaska  (GOA), 
except  for  directed  fishing  for  pollock 
by  vessels  using  pelagic  trawl  gear  in 
those  portions  of  the  GOA  open  to 
directed  fishing  for  pollock.  This  action 
is  necessary  because  the  2003  Pacific 
halibut  prohibited  species  catch  (PSC) 
limit  specified  for  trawl  gear  in  the  GOA 
has  been  caught. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  October  15,  2003,  until 
1200  hrs,  A.l.t.,  December  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Keaton,  907-586-7228. 
SUPPLEMENTARY  INF0RMATK)N:  NMFS 
manages  the  groimdfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groimdfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 


Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  2003  Pacific  halibut  PSC  limit  for 
vessels  using  trawl  was  established  as 
2,000  metric  tons  (mt)  by  the  final  2003 
harvest  specifications  for  groundfish  of 
the  GOA  (68  FR  9924,  March  3,  2003). 

The  Administrator,  Alaska  Region, 
has  determined,  in  accordance  with 
§679.21(d)(7)(i),  that  vessels  engaged  in 
directed  fishing  for  groimdfish  with 
trawl  gear  in  the  GOA  hctTe  caught  the 
2003  Pacific  halibut  PSC  limit. 
Therefore,  NMFS  is  closing  the  directed 
fishery  for  groundfish  by  vessels  using 
trawl  gear  in  the  GOA,  except  for 
directed  fishing  for  pollock  by  vessels 
using  pelagic  trawl  gear  in  those 
portions  of  the  GOA  that  remain  open 
to  directed  fishing  for  pollock. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
fi-om  the  fishery.  The  Assistant 
Administrator  for  Fisheries.  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  2003 
Pacific  halibut  PSC  limit  and  therefore 
reduce  the  public's  ability  to  use  and 
enjoy  the  fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  14,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-26392  Filed  10-15-03;  3:31  pm] 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021213310-3251-03;  I.D. 
100203C] 

RIN  0648-AP92 

Individual  Fishing  Quota  (IFQ)  Program 
for  Pacific  Halibut  and  Sablefish; 
Technical  Amendment 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conmerce. 

ACTION:  Final  rule;  technical 

amendment. 

SUMMARY:  This  document  reinstates 
recordkeeping  and  reporting  regulations 
implementing  the  IFQ  Cost  Recovery 
Program  which  were  inadvertently 
removed  from  regulations  in  a  final  rule 
published  in  the  Federal  Register  on 
July  29,  2003.  That  firal  rule 
implemented  Amendment  72  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (Amendment 
72)  and  Amendment  64  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fisher\'  of  the  Gulf  of  Alaska 
(Amendment  64)  (collectively, 
Amendments  72/64)  and  revised 
recordkeeping  and  reporting 
requirements  for  the  IFQ  and  CDQ 
halibut  programs.  This  action  is 
necessary  to  correct  the  error  and  restore 
the  regulations  implementing  the  IFQ 
Cost  Recovery  Program. 
DATES:  Effective  October  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patsy  A.  Bearden,  907-586-7228  or 
patsy.bearden@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The  IFQ 
Cost  Recovery  Program  is  managed  by 
the  NMFS,  Alaska  Region,  Restricted 
Access  Management  (RAM).  Regulations 
implementing  the  IFQ  Cost  Recover^' 
Program  were  published  in  the  Federal 
Register  on  March  20,  2000  (65  FR 
14919)  and  amended  by  publication  in 
the  Federal  Register  on  January-  28. 
2002  (67  FR  4100).  Under  the 
regulations,  an  IFQ  permit  holder  incurs 
a  cost  recover}'  fee  liability  for  each 
pound  of  IFQ  halibut  or  sablefish 
landed  on  his/her  permit(s).  The 
regulations  included  recordkeeping  and 
reporting  requirements  at  §679.5(1)(7) 
necessary  to  implement  the  IFQ  Cost 
Recovery  Program.  See  65  FR  14923 
(March  20,  2000),  amended  at  67  FR 
4130  (January  28,  2002).  A  final  rule 
published  in  the  Federal  Register  on 
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luly  29,  2003.  implemented  additional 
amendments  to  §679.5(1)  a.s  NIMFS 
intended,  but  erroneouslv  removed 
§679.5(1)(7)  in  its  entirety  (68  FR  9907). 
NMFS  mtended  to  amend  ^  §679.5(1)(1) 
through  (1)(6).  but  amendatory 
instruction  number  4  incorrectlv 
removed  §679.5(1)(7)  This  final  rule 
restores  §679..S(1)(7)  to  the 
recordkeeping  and  reporting  regulations 
implementing  the  IFQ  Cosi  Recovery 
Program. 

This  final  rule  must  be  effective  by 
October  15  to  collect  information 
necessarv  to  carry  out  the  IFQ  t^ost 
Recovery  Program.  Under  §679.5(11(7), 
an  IFQ  Registered  Buyer  that  also 
operates  as  a  shoreside  processor  and 
receives  and  purchases  IFQ  landings  of 
sablefish  or  halibut  must  submit 
annually  to  NMF.S  a  complete  IFQ 
Buyer  Report  for  eat:h  reporting  period 
in  which  the  Registered  Buyer  receives 
IFQ  fish.  A  complete  IFQ  Buyer  Report 
must  be  postmarked  or  received  by  the 
Regional  .\dministrator  by  (Jctober  15 
following  the  reporting  period  in  which 
the  IFQ  Registered  Buyer  receives  the 
IFQ  fish.  Submission  of  these  reports  is 
essential  to  implementation  of  the  IFQ 
Cost  Recovery  Program. 

Classification 

The  .\dministrator.  Alaska  Region. 
NMFS  (Regional  .\dministrati)r).  has 
determined  that  this  final  rule  is 
necessarv  for  the  crmservation  an(i 
management  of  the  groundfish  fisheries 
of  the  BSAI  and  COA   The  Regional 
Administrator  also  has  determined  that 
this  action  is  c:onsistent  with  the 
Magnuson-Stevens  Act  and  other 
applicable  laws. 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866 

By  this  action,  NMFS  restores  the  IFQ 
Cost  Recovery  Program  recordkeeping 
and  reporting  requirements  that  had 
been  in  effect  from  March  15,  2000,  to 
August  28,  200.3.  when  they  were 
erroneously  rescinded.  The  rescission 
has  had  no  substantive  effect  on  the 
conduc:t  of  persons  subject  to  these 
recordkeeping  and  reporting 
requirements  because,  the  information 
gathered  for  the  report  is  collected  as 
part  of  normal  business  practices. 
Additionally,  the  October  15  deadline 
for  submission  of  the  IFQ  Buyer  Report 
had  not  yet  arrived  so  participants  in 
this  fishery  have  not  missed  any 
relevant  deadlines. 

Accordingly,  the  Assistant 
Administrator  for  Fisheries  finds  good 
cause  to  waive  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  5  U.S.C.  553(b)(B)  because 
prior  notice  and  opportunity  for  public 


comment  is  unnecessary:  neither  the 
erroneous  rescission  nor  this  final  rule 
has  a  substantive  effect  on  the  conduct 
of  regulated  persons.  Because  the 
affected  industry  gathers  this 
information  as  part  of  their  normal 
business  practices,  additional  time  is 
not  required  to  allow  them  to  come  into 
c(miplian(.e  since  they  are  already 
undertaking  the  obligation.  The 
Assistant  Administrator  for  Fisheries 
also  finds  that  there  exists  good  cause  to 
waive  the  requirement  of  a  30  day  delay 
in  the  effec  tive  date  of  this  rule 
pursuant  to  5  tT.S.C.  553(d)(3).  in  order 
to  allow  [larticipaiits  in  the;  fishery'  to 
meet  the  next  deadline  for  submission 
of  reports. 

This  rule  ctmtains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  .\ct  (PRA)  and 
whu  h  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  OMB  Control  Number  0648-0398 
!st>e  H5  FR  14922,  col.  1;  March  20. 
2000). 

Notw  ithstaiiding  any  other  provision 
of  the  law.  no  person  is  reijuired  to 
respond  to.  nor  shall  any  pi^rsim  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PR.^  unless 
that  t;ollection  of  information 
requirement  displays  a  currently  valid 
OMB  control  number 

List  of  Subjects  in  5Q  CFR  Part  679 

.-\laska.  Fisheries,  Recordkeeping  and 
ffporting  requirements. 

Dated:  Octobci  14.  2(MH 
Rebecca  Lent, 

Uffiuty  Assistant  Adininistral(n-  tor 
Regulatory  Programs.  National  Shinnf 
Fishfrit's  Smin' 

■  For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

■  1 .  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  .seq  ,  1801  ft 
seq  .  ami  H'iM  et  seq..  Title  II  of  Division  C. 
Pub.  L.  105  277;  Sec.  3027.  Pub.  L.  106  31; 
1  13  Stat   57:  16  I'  S.C.  1.540(f);  and  Sec.  209. 
Pub.  L    106  554 

■  2.  In  §  679.5.  paragraph  (1)(7)  is  added 
to  read  as  follows: 

§  679.5     Recordkeeping  and  reporting 

(R&R). 

*  *  *  *  ft 

(1)  •  *  * 

(7)  IFQ  cost  recovery  program. — (i) 
IFQ  buyer  report. 


(A)  Applicability.  An  IFQ  registered 
buyer  that  also  operates  as  a  shoreside 
processor  and  receives  and  purchases 
IFQ  landings  of  sablefish  or  halibut 
must  submit  annually  to  NMFS  a 
complete  IFQ  Buyer  Report  as  described 
in  this  paragraph  (1)  and  as  provided  by 
NMFS  for  each  reporting  period,  as 
described  at  §  679.5(l)(7)(i)(E).  in  which 
the  registered  buyer  receives  IFQ  fish. 

(B)  Due  date.  A  complete  IFQ  Buyer 
Report  must  be  postmarked  or  received 
by  the  Regional  Administrator  not  later 
than  October  15  following  the  reporting 
period  in  which  the  IFQ  registered 
buyer  receives  the  IFQ  fish. 

(C)  Information  required.  A  complete 
IFQ  Buyer  Report  must  include  the 
following  information: 

[1]  IFQ  registered  buyer  identification, 
including: 

(/)  Name, 

[ii]  Registered  buyer  number, 

liii)  Social  Security  number  or  tax 
identification  number, 

(iv)  NMFS  person  identification 
number  (if  applicable), 

(v)  Business  address, 

[vi]  Telephone  number, 

(vii)  Facsimile  telephone  number. 

[viii)  Primary  registered  buyer 
activity, 

[ix]  Other  registered  buyer  activity, 
and 

(.\)  Landing  port  location; 

[2]  Pounds  purchased  and  values 
paid,  (i)  The  monthly  total  weights, 
represented  in  IFQ  equivalent  pounds 
by  IFQ  species,  that  were  landed  at  the 
landing  port  location  and  purchased  by 
the  IFQ  registered  buyer: 

(ii)  The  monthly  total  gross  ex-vessel 
value,  in  U.S.  dollars,  of  IFQ  pounds,  by 
IFQ  species,  thai  were  landed  at  the 
landing  port  location  and  purchased  by 
the  IFQ  registered  buyer: 

[3)  Value  paid  for  price  adjustments. 
(/)  The  monthly  total  U.S.  dollar  amount 
of  any  IFQ  retro-payments  (correlated  by 
IFQ  species,  landing  month(s),  and 
month  of  payment)  made  in  the  current 
year  to  IFQ  permit  holders  for  landings 
made  during  the  previous  calendar  year; 

[ii]  Certification,  including  the 
signature  or  electronic  PIN  of  the 
individual  authorized  by  the  IFQ 
registered  buyer  to  submit  the  IFQ 
Buyer  Report,  and  date  of  signature  or 
date  of  electronic  submittal. 

(D)  Submission  address.  The 
registered  buyer  must  complete  an  IFQ 
Buyer  Report  and  submit  by  mail  or 
FAX  to: 

Administrator,  Alaska  Region.  NMFS, 
Attn:  RAM  Program.P.O.  Box  21668. 
Juneau,  AK  99802-1668.  FAX:  (907) 
586-7354 

or  electronically  to  NMFS  via  forms 
available  from  RAM  or  on  the  RAM  area 
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of  the  Alaska  Region  Home  Page  at 
http://H-ww.fakr.noaa.gov/ram  . 

(E)  Reporting  period.  The  reporting 
period  of  the  IFQ  Buyer  Report  shall 
extend  from  October  1  through 
September  3U  of  the  following  year, 
inclusive. 

(;7)  IFQ  permit  holder  Fee  Submission 
Form — (A)  Applicability.  An  IFQ  permit 
holder  who  holds  an  IFQ  permit  against 
which  a  landing  was  made  must  submit 
to  NMFS  a  complete  IFQ  permit  holder 
Fee  Submission  Form  provided  by 
NMFS. 

(B)  Due  date  and  submittal.  A 
complete  IFQ  permit  holder  Fee 
Submission  Form  must  be  postmarked 
or  received  by  the  Regional 
Administrator  not  later  than  January  31 
following  the  calendar  year  in  which 
any  IFQ  landing  was  made. 

(C)  Contents  of  an  IFQ  fee 
Submission  Form.  For  each  of  the 
sections  described  here,  a  permit  holder 
must  provide  the  specified  information. 

(1)  Identification  of  the  IFQ  permit 
holder.  An  EFQ  permit  holder  with  an 
IFQ  landing  must  accurately  record  on 
the  identification  section  of  the  IFQ  Fee 
Submission  Form  the  following 
information: 

(j)  The  printed  name  of  the  IFQ  permit 
holder; 

{ii)  The  NMFS  person  identification 
number; 

(Hi)  The  Social  Security  niunber  or  tax 
ID  number  of  the  IFQ  permit  holder; 

(iv)  The  business  mailing  address  of 
the  IFQ  permit  holder;  and 

fv)  The  telephone  and  facsimile 
number  (if  available)  of  the  IFQ  permit 
holder. 

(2)  IFQ  landing  summary  and 
estimated  fee  liability.  NMFS  will 
provide  to  an  IFQ  permit  holder  an  IFQ 
Landing  Summary  and  Estimated  Fee 
Liability  page  as  required  by 

§  679.45(a)(2).  The  IFQ  permit  holder 
must  either  accept  the  acciu-acy  of  the 
NMFS  estimated  fee  liability  associated 
with  his  or  her  IFQ  landings  for  each 
IFQ  permit,  or  calculate  a  revised  IFQ 
fee  liability  in  accordance  with 


paragraph  (l)(7)(ii)(C)(2)(i)  of  this 
section.  The  IFQ  permit  holder  may 
calculate  a  revised  fee  liability  for  all  or 
part  of  his  or  her  IFQ  landings. 

[i]  Revised  fee  liability  calculation.  To 
calculate  a  revised  fee  liability,  an  IFQ 
permit  holder  must  multiply  the  IFQ 
percentage  in  effect  by  either  the  IFQ 
actual  ex-vessel  value  or  the  IFQ 
standard  ex-vessel  of  the  IFQ  landing.  If 
parts  of  the  landing  have  different 
values,  the  permit  holder  must  apply 
the  appropriate  vdues  to  the  different 
parts  of  the  landings. 

(ii)  Documentation.  If  NMFS  requests 
in  writing  that  a  permit  holder  submit 
documentation  establishing  the  factual 
basis  for  a  revised  IFQ  fee  liability,  the 
permit  holder  must  submit  adequate 
documentation  by  the  30th  day  after  the 
date  of  such  request.  Excunples  of  such 
documentation  regarding  initial  sales 
transactions  of  IFQ  landings  include 
valid  fish  tickets,  sales  receipts,  or 
check  stubs  that  clearly  identify  the  IFQ 
landing  amount,  species,  date,  time,  and 
ex-vessel  value  or  price. 

[3)  Fee  calculation  section. — (i) 
Information  required.  An  IFQ  permit 
holder  with  an  IFQ  landing  must  record 
the  following  information  on  the  Fee 
Calculation  page:  The  name  of  the  IFQ 
permit  holder;  the  NMFS  person 
identification  number;  the  fee  liability 
amoimt  due  for  each  IFQ  permit  he  or 
she  may  hold;  the  IFQ  permit  number 
corresponding  to  such  fee  liability 
amount(s)  due;  the  total  price 
adjustment  payment  value  for  all  IFQ 
halibut  and/or  sablefish  (e.g.,  LFQ  retro- 
payments)  received  during  the  reporting 
period  for  the  IFQ  Fee  Submission  Form 
as  described  in  §679.5(l)(7)(ii){D);  and 
the  fee  liability  amount  due  for  such 
price  adjustments. 

(ii)  Calculation  of  total  annual  fee 
amount.  An  IFQ  permit  holder  with  an 
IFQ  landing  must  perform  the  following 
calculations  and  record  the  results  on 
the  Fee  Calculation  page:  add  all  fee 
liability  amount(s)  due  for  each  IFQ 
permit  and  record  the  sum  as  the  sub- 
total fee  liability  for  all  permits; 


multiply  price  adjustment  paymcnt(s} 
received  for  each  IFQ  species  by  the  fee 
percentage  in  effect  at  the  time  the 
payment(s)  was  received  by  the  IFQ 
permit  holder;  add  the  resulting  fee 
liability  amounts  due  for  all  price 
adjustment  payments  for  each  IFQ 
species,  then  enter  the  sum  as  the  sub- 
total fee  for  price  adjustments:  add  the 
sub-total  fee  liability  for  all  permits  and 
the  sub-total  fee  for  price  adjustments, 
then  enter  the  resulting  sum  as  the  total 
annual  fee  amount  on  the  Fee 
Calculation  page  and  on  the  Fee 
Payment  page. 

[4]  Fee  payment  and  certification 
section. — (i)  Information  required.  An 
IFQ  permit  holder  with  an  IFQ  landing 
must  provide  his  or  her  NMFS  person 
identification  number,  signature,  and 
date  of  signature  on  the  Fee  Payment 
section  of  the  form  or  provide  the 
electronic  equivalent  and  record  the 
following:  his  or  her  printed  name;  the 
total  annual  fee  amount  as  calculated 
and  recorded  on  the  Fee  Calculation 
page;  the  total  of  any  pre-payments 
submitted  to  NMFS  that  apply  to  the 
total  annual  fee  amount;  the  remaining 
balance  fee:  and  the  enclosed  payment 
amount. 

(ii)  Calculation  of  balance  fee 
payment.  An  IFQ  permit  holder  with  an 
IFQ  landing  must  perform  the  following 
calculation  on  the  Fee  Payment  section 
of  the  Fee  Submission  Form:  Subtract 
from  the  total  annual  fee  amount  the 
total  of  all  pre-payments  made  (if  any) 
to  NMFS  and  any  credits  held  by  NMFS 
that  are  applicable  to  that  year's  total 
IFQ  cost  recovery'  fees,  and  record  the 
result  as  the  balance  of  the  fee  amount 
due. 

(D)  Reporting  Period.  The  reporting 
period  of  the  IFQ  Fee  Submission  Form 
shall  extend  from  January'  1  to  December 
31  of  the  year  prior  to  the  January  31 
due  date  described  in  §679.5(l)(7)(ii)(B). 
***** 

[FRDoc.  03-26391  Filed  10-15-03:  3:31  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
(persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-NM-11-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  DHC-8-102,  -103,  -106,  -201, 
-202,  -301,  -311,  and  -315  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulcrndkin^ 

(NTRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Bombardier  Model  DHC-8-102.  -103. 
-106, -201, -202.-301.-311.  and -315 
airplanes,  that  currently  requires  a  one- 
time inspection  to  detect  chafing  of 
electrical  wires  in  the  cable  troui^h 
below  the  cabin  floor;  repair,  if 
necessary;  installation  of  additional  tie- 
mounts  and  tie-wraps:  and  application 
of  sealant  t(.i  rivet  heads,  Thi'^  action 
would  add  an  additional  modification  of 
the  electrical  wires  in  certain  sections. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  chafing  (it 
electrical  wires,  which  could  result  in 
an  uncommanded  shutdown  of  an 
engine  during  flight.  This  action  is 
intended  to  address  the  identified 
unsafe  c:onditi(m. 

DATES:  Comments  must  be  received  bv 
November  19.  2003 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  AN'M-114. 
Attention;  Rules  Docket  No.  2002-NM- 
11-AD,  1601  Lind  Avenue.  SVV.. 
Renton,  Washington  98055-405B 
Comments  mav  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Mondav  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address;  9—anm- 


nprmrnmment'&faii  i^nv  Comments  sent 
\ia  fax  or  the  Internet  must  contain 
•Docket  No.  2002-NM-ll-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Clomments  sent  via  the 
Internet  as  attac:hed  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  ruh;  may  be  obtained  from 
Bombardier,  Inc.,  Bombardier  Regional 
.\ircraft  Division.  Clarratt  Boulevard. 
Uownsview,  Ontario  M3K.  1\'5,  Canada, 
This  information  may  be  t!xamined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  FAA. 
New  York  Aircraft  Ciertification  Office, 
U)  Fifth  Street,  Third  Floor.  Valley 
.Stream,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  G.  Wagner.  Aerospace  Engineer, 
.Systems  and  Flight  Test  Branch.  ANE- 
172.  F.-\A.  New  York  .Mrcraft 
Certificatiim  Office.  10  Fifth  Street, 
Third  Floor.  Valley  Stream.  New  York 
11581;  telephone  (51H)  256-7506:  fax 
(516) 568-2716. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  b\  submitting  such 
written  data,  views,  or  arguments  as 
the\-  ma\  desire.  Ojinmunications  shall 
identify  the  Rules  Docket  number  and 
iie  submitted  in  triplicate  to  the  address 
specified  abovt'  .\ll  coinmuni(,ations 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
(  onsidered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format; 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 

(  hange  the  c;oiiiplian(:e  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
recjuested 

•  ln(  lude  justification  (e.g  ,  reasons  or 
data)  for  each  request. 

('omments  are  specifically  invited  on 
the  overall  regulatory.  (H;onoinic. 
environmental,  and  energy  aspects  of 
the  f)roposed  rule.  All  comments 
submitted  will  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-ll-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-n4,  Attention:  Rules  Docket  No, 
2002-NM-ll-AD.  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

On  September  28,  1999,  the  FAA 
issued  AD  99-21-09,  amendment  39- 
11352  (64  FR  54199,  October  6,  1999). 
which  superseded  AD  98-20-14, 
amendment  39-10781  (63  FR  50501, 
September  22,  1998),  applicable  to 
certain  Bombardier  Model  DHC-8-102. 
-103,  -106.  -201,  -202,-301,-311,  and 
-315  series  airplanes.  That  AD  requires 
a  one-time  inspection  to  detect  chafing 
of  electrical  wires  in  the  cable  trough 
below  the  cabin  floor;  repair,  if 
necessary:  installation  of  additional  tie- 
mounts  and  tie-wraps;  and  application 
of  sealant  to  rivet  heads.  That  action 
was  prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  requirements  of  that  AD  are 
intended  to  prevent  chafing  of  electrical 
wires,  which  could  result  in  an 
uncommanded  shutdown  of  an  engine 
during  flight. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  99-21-09, 
Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authority  for  Canada,  has  informed  us 
that  an  uncommanded  engine  shutdown 
during  flight  occurred  on  a  Bombardier 
Model  DHC-8  airplane.  The  shutdown 
was  due  to  a  short  circuit  between 
adjacent  wires  located  in  the  cable 
trough  below  the  cabin  floor,  which  sent 
a  28-volt  signal  to  the  fuel  shutoff  valve. 
Investigation  revealed  that  the  short 
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circuit  was  caused  by  chafing  of  the 
wires  on  the  sharp  edges  of  the 
cherry  max  rivets  in  the  cable  trough. 
Such  chafing  of  electrical  wires  could 
result  in  an  unconunanded  shutdown  of 
an  engine  during  flight. 

Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  Service 
Bulletin  8-53-80,  Revision  "A",  dated 
July  25.  2000.  which  describes 
procedures  for  an  additional 
modification  of  the  electrical  wires  in 
the  cable  trough  below  the  cabin  floor. 
The  modification  is  to  be  done  in 
sections  X510.00  to  X580.50  of  the  cable 
trough;  those  sections  were 
inadvertently  omitted  from  the 
modification  specified  in  Bombardier 
Service  Bulletin  8-53-66.  dated  March 
27,  1998  (the  service  bulletin  referenced 
in  the  existing  AD).  TCCA  classified 
Service  Bulletin  8-53-80.  Revision  "A", 
as  mandatory  and  issued  Canadian 
airworthiness  directive  CF-1998-08R2, 
dated  July  10,  2000,  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Canada  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21 .29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  TCCA  has 
kept  us  informed  of  the  situation 
described  above.  We  have  examined  the 
findings  of  TCCA,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  99-21-09  to  continue  to 
require  a  one-time  inspection  to  detect 
chafing  of  electrical  wires  in  the  cable 
trough  below  the  cabin  floor;  repair,  if 
necessary;  installation  of  additional  tie- 
mounts  and  tie-wraps;  and  application 
of  sealant  to  rivet  heads.  The  proposed 
AD  would  add  an  additional 
modification  of  the  electrical  wires  in 
certain  sections.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously,  except  as 
discussed  below. 


Difiference  Between  This  Proposed  AD 
and  Service  Bulletin 

Although  the  service  bulletin 
specifies  to  submit  certain  information 
to  the  manufacturer,  the  proposed  AD 
does  not  include  such  a  requirement. 

Cost  Impact 

There  are  approximately  173 
airplanes  of  U.S.  registry  that  would  be 
affected  by  this  proposed  AD. 

The  actions  that  are  currently 
required  by  AD  99-21-09  take  between 
80  and  100  work  hours  per  airplane 
(depending  on  the  airplane  model)  to 
accomplish,  at  an  average  labor  rate  of 
$65  per  work  hour.  Required  parts  are 
provided  by  the  manufacturer  at  no  cost 
to  the  operator.  Based  on  these  figures, 
the  cost  impact  of  the  currently  required 
actions  is  estimated  to  be  between 
$5,200  and  $6,500  per  airplane. 

The  additional  modification  that  is 
proposed  in  this  AD  action  would  take 
approximately  10  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $65  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  the 
operator.  Based  on  these  figures,  the 
cost  impact  of  the  proposed 
modification  on  U.S.  operators  is 
estimated  to  be  $112,450,  or  $650  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figiu-es  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
plaxming  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procediues  (44 


FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  4011.3.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11352  (64  FR 
54199,  October  6,  1999),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Bombardier,  Inc.  (Formerly  de  Havilland, 
Inc.):  Docket  2002-NM-l  \-AD. 
Supersedes  AD  99-21-09,  Amendment 
39-11352. 

Applicability:  Model  DHC-8-102.  -103. 
-106.-201.-202.-301.-311,  and -315  series 
airplanes:  serial  numbers  3  through  540 
inclusive,  excluding  serial  number  462; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  electrical  wires, 
which  could  result  in  an  uncommanded 
shutdown  of  an  engine  during  flight, 
accomplish  the  following: 

Restatement  of  Requirements  of  AD  99-21- 
09 

One-Time  Inspection,  Corrective  Action,  and 
Modification 

(a)  Perform  a  one-time  general  visual 
inspection  to  detect  chafing  of  electrical 
wires  in  the  cable  trough  below  the  cabin 
floor;  install  additional  tie-mounts  and  tie- 
wraps;  and  apply  sealant  to  rivet  heads 
(reference  Bombardier  Modification  8/2705); 
in  accordance  with  Bombardier  Service 
Bulletin  8-53-66.  dated  March  27,  1998,  at 
the  time  specified  in  paragraph  (a)(1)  or  (a)(2) 
of  this  AD,  as  applicable.  If  any  chafing  is 
detected  during  the  inspection  required  by 
this  paragraph,  prior  to  further  flight,  repair 
in  accordance  with  the  service  bulletin. 
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Note  1:  For  the  purposes  of  this  .\D.  a 
general  visual  inspection  is  defined  as:   "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregulantv    This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
.■\  mirror  mav  be  necessarv  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normallv  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  mav  be  required 
to  gain  proximity  to  the  area  being  f:hecked." 

1 1)  For  airplanes  having  serial  numbers  /t 
through  519  inclusive,  excluding  serial 
number  462;  Inspect  within  ,3fi  months  after 
October  27.  1998  (the  effective  date  of  AD 
98-20-14,  amendment  39-10781). 

12)  For  airplanes  having  serial  numbers  .520 
through  540  inclusive   Inspect  within  36 
montfls  after  November  10.  1999  (the 
effective  date  of  AD  99-21-09,  amendment 
39-1 1352.  which  superseded  AD  98-20-14), 
or  at  the  next    C"  check,  whichever  occurs 
first 

New  Requirements  of  This  AD 

Modification 

(b)  For  all  airplanes   Within  .36  months 
after  the  effective  date  of  this  AD:  modify  the 
electrical  wires  in  the  t:able  trough  below  the 
cabin  floor  at  Sections  X5  10.00  to  X580.50 
(including  a  general  visual  inspection  and 
any  applu  able  repair)  per  Part  III.  paragraphs 
1  through  9  and  12  through  20.  of  the 
.Aci omplishment  Instructions  of  Bombardier 
Service  Bulletin  8-53-HO.  Revision  "A", 
dated  luh  25.  2000  .Anv  applicable  repair 
must  be  done  before  further  flight. 

.Alternative  Methods  of  Compliance 

ii,)  In  accordance  with  14  CFK  39,19.  the 
MaH'iger.  New  York  Aircraft  Certification 
Office.  F.\A.  is  authorized  to  approve 
rilternalive  methods  of  compliance  for  this 
\U 

Note  2:  Fhe  sub|ect  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
149H-()HK2.  dated  )uly  10,  2000. 

Issu-T'd  ic  Renton.  Washington,  on  October 
14,  2()(H 
All  Bahrami, 

Ai  tirni  Manager.  Transport  Airplane 
Dir'^ttorate.  Aircraft  Certification  Service. 
[FR  Do(    03-26368  Filed  10-17-03;  8:4.5  am] 
BILLING  CODE  4910-13-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  131 
[FRL-7576-2] 

Water  Quality  Standards  for  Puerto 
Rico 

AGENCY:  Environmental  Protection 
Agency. 


ACTION:  F'roposed  rule. 


SUMMARY:  The  Environmental  Protection 
Agencv  (EPA)  is  proposing  to  establish 
designattnl  uses  and  associated  water 
quality  criteria  for  six  waterbodies  and 
an  area  of  coastal  waters  known  as  the 
coastal  ring  in  the  Commonwealth  of 
Puerto  Rico.  These  waterbodies  are; 
Mavaguez  Bav  (from  Punta  Guanajibo  to 
Punta  Algarrobo);  Yabucoa  Port: 
Ciuavanilla  and  Tallaboa  Bays  (from 
Cayo  Parguera  to  Punta  Verraco);  Ponce 
Port  (from  Punta  Carenero  to  Punta 
CAichara)  and  ,San  [uan  Port  (from  the 
mouth  of  Kio  Bayamon  to  Punta  El 
Morro).  as  well  as  the  area  of  coastal 
waters  known  as  the  coastal  ring, 
defined  as  all  coastal  waters  from  500 
meters  seaward  to  a  maximum  of  three 
miles  seaward.  If  this  proposal  is 
promulgated,  the  Federally  designated 
use  of  primary  contact  recreation  and 
thi'  associated  water  quality  criteria  will 
be  added  to  the  (iommonwealths 
designated  use  for  the  above-referenced 
embayrnents  and  the  coastal  ring 
(referred  to  collectively  below  as  the 
".Subject  Waterbodies"). 

DATES:  EPA  Will  accept  public 
comments  on  this  proposed  rule  until 
No\  ember  19,  200!T  A  puhlit   hearing 
will  be  held  on  \o\cmber  d.  lOU.i.  from 
2  p  III   to  .'i  p.m   and  trom  7  p.m.  to  9 
p  in.  Both  oral  and  written  comments 
will  be  ai  lepted  at  the  hearing, 
ADDRESSES:  (iomments  mav  be 
submitted  In  mail  to  Docket  Manager. 
Proposed  Water  Quality  .Standards  for 
Puerto  Rico,  U.S,  EPA  Region  2.  290 
Broadwav,  New  York.  New  York  10007. 
Attention  Docket  ID  No.  ()VV-2003- 
()07_'  Comments  ma\  also  be  submitted 
electrunicalh  or  through  hand  delivery/ 
courier.  Follow  the  detailed  instructions 
as  providi'd  in  Se(  tioii  1  ("  of  the 
SUPPLEMENTARY  INFORMATION  snction 
The  puhlii   hiMring  will  occur  at  the 
L'ni\»'rsiilad  Metropolitana  (IJMET) 
Theatre,  .\vf   Ana  c;   Mendez.  Km  0.3. 
Cupev.  Puerto  Rico  00928 
FOR  FURTHER  INFORMATION  CONTACT: 
W.iMie  I,i(  kson.  IS   EPA  Region  2. 
Division  of  Environmental  Planning  and 
Protection,  290  Broadwav,  New  York, 
New  York  10007  (telephone:  212-637- 
3807  or  e-mail;  lackson  \uivnffippa.gn\) 
or  Claudia  Fabiano.  l',S,  EPA 
Headquarters,  Office  of  Science  and 
Technology.  1200  Pennsylvania, 
Avenue  NW  ,  Mail  Code'430.5T. 
Washington.  DC  20460  (telephone:  202- 
566-0446  or  e-mail; 
fahiano  (la  uclia^  fpa.gov]. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

1.  General  Information 


A.  Who  is  Potentially  Affected  by  this 
Rule' 

B.  How  Can  I  Get  Copies  of  This  Document 
and  Other  Related  Information? 

1.  Docket 

2.  Electronic  Access 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

1.  Electronically 

2.  By  Mail 

3.  By  Hand  Delivery  or  Courier 

D.  What  Should  I  Consider  as  I  Prepare  My 
C^omments  for  EPA' 

II.  Background 

A.  Statutory  and  Regulatory  Background 

B.  Current  Puerto  Rico  Water  Quality 
Standards 

C.  Fat:tual  Background 

1.  Summary  of  Commonwealth  and  EPA 
Administrative  Actions 

2.  Summary  of  Legal  Actions 

III.  L'se  Designations  and  Criteria  for  Waters 

Currently  Designated  as  Class  SC 
A  Proposed  Use  Designations  and  Criteria 

for  the  Subject  Waterbodies 
B.  Request  for  Comment  and  Data 

IV.  .-Mternative  Regulatory  Approaches  and 

Implementation  Mechanisms 

A.  Designating  Uses 

B.  Site-Specific  Criteria 

C.  Variances 

V   Economic  .Analysis 

.■\.  Identifying  .•M'fected  Facilities 

B.  Method  lor  Estimating  Potential 
Compliance  C^osts 

C.  Results 

\'I.  Statutor\  and  E.xecutive  Order  Re\iews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Fle.xibility  Act 

D.  Unfunded  Mandates  Reform  At;t 

E.  Executive  Order  13132;  Federalism 

F  Executive  Order  13175:  Consultation 

and  Coordination  with  Indian  Tribal 

tioverninents 
G,  Executive  Order  13045;  Protection  of 

Children  from  Environmental  Health  and 

Safety  Risks 
H   Executive  Order  13211:  Actions  that 

Significantly  .Affect  Energy  Supply. 

Distribution,  or  Use 
I  .National  Technology  Transfer  and 

Advancement  Act 


I.  General  Information 

A.  Who  Is  Potentiallv  Affected  bv  This 
Rule.' 

Citizens  concerned  with  water  quality 
in  Puerto  Rico  may  be  interested  in  this 
rulemaking.  Facilities  discharging 
pollutants  to  certain  waters  of  the 
United  States  in  Puerto  Rico  could  be 
indirectly  affected  by  this  rulemaking 
since  water  quality  standards  are  used 
in  determining  water  quality-based 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
limits.  Categories  and  entities  that  may 
indirectly  be  affected  include: 
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Category 


Industry 


Municipalities 
I 


Examples  of  poten- 
tially regulated  enti- 
tles 


Industries  discharging 
pollutants  to  the 
waters  identified  in 
§131.40. 

Publicly-owned  treat- 
ment works  dis- 
charging pollutants 
to  the  waters  identi- 
fied in  §131.40. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  affected  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be  affected. 
To  determine  whether  your  facility  may 
be  affected  by  this  action,  you  should 
carefully  examine  the  water  bodies 
identified  in  §  131.40  of  today's 
proposed  rule.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  one  of  the 
persons  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OW-2003-0072. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  under  Proposed 
Water  Quality  Standards  for  Puerto  Rico 
at  Division  of  Environmental  Planning 
and  Protection,  U.S.  EPA  Region  2,  290 
Broadway,  New  York,  New  York  10007, 
and  Carribean  Environmental  Protection 
Division,  U.S.  EPA  Region  2,  1492 
Ponce  De  Leon  Avenue,  Suite  417, 
Santurce,  Puerto  Rico  O0907.  These 
Docket  Facilities  are  open  from  9  a.m. 
to  3:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  Docket 
telephone  numbers  are  212-637-3807 
and  787-977-5836,  respectively.  A 
reasonable  fee  will  be  charged  for 
copies. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  Federal  Register  listings  at 
http://www.epa.gov/fedrgstr/. 


An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA  electronic  public  docket.  Although 
not  all  docket  materials  mav  be 
available  electronically,  vou  mav  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  section  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through  EPA 
electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket  identified  in 
section  I.B.I. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 


electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  vour 
comment.  Please  ensure  that  vour 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  vou 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD-ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD-ROM.  This  ensures  that  vou  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  vou 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  anv 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  vour 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronicallv  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID 
OW-2003-0072.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
fnformation  unless  you  provide  it  in  the 
body  of  your  comment. 
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ii.  E-mail  Comments  mav  be  sent  bv 
electronic  mail  (e-mail)  to  OW- 
Docket&ppa.gov.  Attention  Docket  ID 
No.  O\V-2003-0072.  In  contra.st  to 
EPA  s  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  'dnonvmous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
v^oing  through  EPA's  electronic:  publif 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  ayailable  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD-ROM.  Vou  may  submit 
comments  on  a  disk  or  CD-ROM  that 
vou  mail  to  the  address  identified  in 
section  l.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Ayoid 
the  use  of  special  ciharacters  and  any 
form  of  encryption. 

2.  Bv  Mail.  Send  yoiu-  comments  to; 
Docket  Manager.  Proposed  Water 
Quality  Standards  for  Puerto  Rico.  U.S. 
EPA  Region  2.  290  Bnjddway.  New- 
York,  New  York  10007,  Attention 
Docket  ID  No  ()W-200.3-OO72 

J  Bv  Hand  Dflivt^n-  or  Courier. 
Deliver  your  comments  to  the  address 
identified  in  section  I  C.2.,  attention 
Docket  ID  CnV-200J-0072.  Such 
deliveries  are  only  accepted  during  the 
Docket's  normal  hours  of  operation  as 
identified  in  section  I.B.I. 

D  What  Should  I  Consider  as  I  Prepare 
Mv  Comments  for  EPA'' 

\'ou  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  vou 
used. 

3.  Provide  any  technical  intorniation 
and/or  data  you  used  that  support  your 
views 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8  To  ensure  proper  receipt  by  EPA. 
identify'  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 


II,  Background 

A  Stututon-  and  Regulatory  Background 

.Section  303  (33  U.S.C.  1313)  of  the 
Clean  Water  Act  (CWA  or  "the  Act") 
directs  States,  Territories,  and 
authorized  Trib-s  (hereafter  referred  to 
as  "States"),  with  oversight  by  EPA,  to 
adopt  water  quality  standards  to  protect 
the  public  health  and  welfare,  enhance 
the  (]uality  of  water  and  serve  the 
purposes  of  the  CWA.  linder  section 
303.  States  are  required  to  develop 
water  quality  standards  for  navigable 
waters  of  the  Llnite<l  States  within  the 
State.  Se(  tion  .Jl)3(c)  provides  that  water 
(lualitv  standards  shall  include  the 
designated  use  or  uses  to  be  made  of  the 
water  <ind  water  quality  criteria 
necessary  to  protec  t  those  uses.  The 
designated  uses  to  be  considered  by 
States  in  establishing  water  quality 
standards  are  specified  in  the  .\ct: 
public  water  supplies,  propagation  of 
fish  and  wildlife,  n?creation,  agrie;ultural 
uses,  industrial  uses  and  navigation. 
States  are  required  to  review  their  water 
quality  standards  at  least  once  every 
three  years  and,  if  appropriate,  revise  or 
adopt  new  standards  The  results  of  this 
triennial  re\  iew  must  be  submitted  to 
EPA,  and  EPA  must  approve  or 
disapprove  any  new  or  revised 
standards. 

Section  303(c)  of  the  CWA  authorizes 
the  EPA  Administrator  to  promulgate 
water  quality  standards  to  supersede 
State  standards  that  have  been 
disapproved  or  in  an\  c:ase  where  the 
Administrator  determines  that  a  new  or 
revised  standard  is  needed  to  meet  the 
CWA's  requirements.  In  an  August  11. 
2003,  Opinion  and  Order  from  the 
United  States  Distrii  t  Court  for  the 
District  of  Puerto  Rico  in  the  c:ase  of 
CORAUitions  and  the  American  Littoral 
Society  \.  I'nited  States  Environmental 
Protection  Agen(  v.  et  al.  (No.  02-1266 
(IP)  (D  Puerto  Ric:o)),  the  Court  ordered 
K'\\  to  prepare  and  publish  new  or 
revised  water  quality  standards  for  those 
waters  which  are  c  urrently  c:lassified  as 
"Class  SC"  (secondary  contact 
recreation)  waters  by  the 
Commonwealth  of  Puerto  Ric;o.  EPA  is. 
therefore,  proposing  Federal  water 
quality  standards  for  these  waters  in 
Puerto  Rico. 

EPA  regulations  implementing  CAVA 
section  303(c)  are  published  at  40  CFR 
part  131.  Under  these  rules,  the 
minimum  elements  that  must  be 
included  in  a  State's  water  quality 
standards  include:  use  designations  for 
all  water  bodies  in  the  State,  water 
c}ualitv  criteria  sufficient  to  protect 
those  use  designations,  and  an 
antidcgradation  policy  {see  40  CFR 
131.6). 


Water  quality  standards  establish  the 
"goals  '  for  a  water  body  through  the 
establishment  of  designated  uses. 
Designated  uses,  in  turn,  determine 
what  water  quality  criteria  apply  to 
specific  water  bodies.  Section  101(a)(2) 
of  the  Act  establishes  as  a  national  goal 
"water  quality  which  provides  for  the 
protection  and  propagation  of  fish, 
shellfish,  and  wildlife  and  *   *    * 
recreation  in  and  on  the  water," 
wherever  attainable.  These  national 
goals  are  commonly  referred  to  as  the 
"fishable/swimmable"  goals  of  the  Act. 
Section  303(c)(2)(A)  requires  water 
quality  standards  to  "protect  the  public 
health  or  welfare,  enhance  the  quality  of 
water,  and  serve  the  purposes  of  this 
[Act]."  EPA's  regulations  at  40  CFR  part 
131  interpret  and  implement  these 
provisions  by  requiring  that  water 
quality  standards  provide  for  fishable/ 
swimmable  uses  unless  those  uses  have 
been  shown  to  be  unattainable.  The 
mechanism  in  EPA's  regulations  used  to 
overcome  this  presumption  is  a  use 
attainability  analysis  (UAA). 

Under  40  CFR  131.10(j).  States  are 
required  to  conduct  a  UAA  whenever 
the  State  designates  or  has  designated 
uses  that  do  not  include  the  uses 
specified  in  section  101(a)(2)  of  the 
CWA  or  when  the  State  wishes  to 
remove  a  designated  use  that  is 
specified  in  section  101(a)(2)  of  the 
CWA  or  adopt  subcategories  of  uses  that 
require  less  stringent  criteria.  Uses  are 
considered  by  EPA  to  be  attainable,  at 
a  minimum,  if  the  uses  can  be  achieved 
(1)  when  effluent  limitations  under 
section  301(b)(1)(A)  and  (B)  and  section 
306  are  imposed  on  point  source 
dischargers  and  (2)  when  cost  effective 
and  reasonable  best  management 
practices  are  imposed  on  nonpoint 
source  dischargers.  40  CFR  131.10  lists 
grounds  upon  which  to  base  a  finding 
that  attaining  the  designated  use  is  not 
feasible,  as  long  as  the  designated  use  is 
not  an  existing  use:  (i)  Naturally 
occurring  pollutant  concentrations 
prevent  the  attainment  of  the  use;  (ii) 
Natural,  ephemeral,  intermittent  or  low 
flow  conditions  or  water  levels  prevent 
the  attainment  of  the  use,  unless  these 
conditions  may  be  compensated  for  by 
the  discharge  of  sufficient  volume  of 
effluent  discharges  without  violating 
State  water  conservation  requirements 
to  enable  uses  to  be  met;  (iii)  Human 
caused  conditions  or  sources  of 
pollution  prevent  the  attainment  of  the 
use  and  cannot  be  remedied  or  would 
cause  more  environmental  damage  to 
correct  than  to  leave  in  place;  (iv)  Dams, 
diversions  or  other  types  of  hydrologic 
modifications  preclude  the  attainment 
of  the  use,  and  it  is  not  feasible  to 
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restore  the  water  body  to  its  original 
condition  or  to  operate  such 
modification  in  a  way  which  would 
result  in  the  attainment  of  the  use;  (v) 
Physical  conditions  related  to  the 
natural  features  of  the  water  body,  such 
as  the  lack  of  a  proper  substrate,  cover, 
flow,  depth,  pools,  riffles,  and  the  like 
unrelated  to  water  quality,  preclude 
attainment  of  aquatic  life  protection 
uses:  or  (vi)  Controls  more  stringent 
than  those  required  by  sections  301(b) 
and  306  of  the  CWA  would  resuU  in 
substantial  and  widespread  economic 
and  social  impact. 

A  UAA  is  defined  in  40  CFR  131.3(g) 
as  a  "structured  scientific  assessment  of 
the  factors  affecting  the  attaiiunent  of  a 
use  which  may  include  physical, 
chemical,  biological,  and  economic 
factors"  (see  §§  131.3  and  131.10).  In  a 
-UAA,  the  physical,  chemical  and 
biological  factors  affecting  the 
attainment  of  a  use  are  evaluated 
through  a  water  body  survey  and 
assessment. 

Guidance  on  water  body  survey  and 
assessment  techniques  is  contained  in 
the  Technical  Support  Manual, 
Volumes  I-III:  Water  Body  Surveys  and 
Assessments  for  Conducting  Use 
Attainability  Analyses.  Volume  1 
provides  information  on  water  bodies  in 
general;  Volume  II  contains  information 
on  estuarine  systems;  and  Volume  III 
contains  information  on  lake  systems 
(Volumes  I-II,  November  1983;  Volume 
III.  November  1984).  Additional 
guidance  is  provided  in  the  Water 
Quality  Standards  Handbook:  Second 
Edition  (EPA-823-B-94-005,  August 
1994).  Guidance  on  economic  factors 
affecting  the  attainment  of  a  use  is 
contained  in  the  Interim  Economic 
Guidance  for  Water  Quality  Standards: 
Workbook  (EPA-823-B-95-G02,  March 
1995).  In  developing  today's  proposal, 
EPA  followed  the  same  procedures  set 
out  for  States  in  40  CFR  part  131  and 
EPA's  implementing  policies, 
procedures,  and  guidance. 

EPA  regulations  effectively  establish  a 
"rebuttable  presumption"  that  fishable/ 
swimmable  uses  are  attainable  and, 
therefore,  should  apply  to  a  water  body 
unless  it  is  demonstrated  that  such  uses 
are  not  attainable.  EPA  adopted  this 
approach  to  help  achieve  the  national 
goal  articulated  by  Congress  that, 
"wherever  attainable,"  water  quality 
provide  for  the  "protection  and 
propagation  of  fish,  shellfish  and 
wildlife"  and  for  "recreation  in  and  pn 
the  water."  CWA  section  101(a).  While 
facilitating  achievement  of  Congress' 
goals,  the  rebuttable  presumption 
approach  preserves  States'  paramount 
role  in  establishing  water  quality 
standards  in  weighing  any  available 


evidence  regarding  the  attainable  uses  of 
a  particular  water  body.  The  rebuttable 
presumption  approach  does  not  restrict 
the  discretion  that  States  have  to 
determine  that  fishable/swimmable  uses 
are  not,  in  fact,  attainable  in  a  particular 
case.  Rather,  if  the  water  quality  goals 
articulated  by  Congress  are  not  to  be  met 
in  a  particular  water  body,  the 
regulations  simply  require  that  such  a 
determination  be  based  upon  a  credible 
"structured  scientific  assessment"  of 
use  attainability. 

EPA's  approach  in  this  rulemaking 
does  not  undermine  the 
Commonwealth's  primary'  role  in 
designating  uses  and  setting  criteria  for 
waters  in  Puerto  Rico.  If  the 
Commonwealth  reclassifies  the  Subject 
Waterbodies  to  a  swimmable  designated 
use  or  adopts  criteria  sufficient  to 
protect  a  swimmable  use  prior  to  EPA's 
finalizing  this  rule.  EPA  would  expect 
to  approve  the  Commonwealth's  action 
and  not  finalize  this  rule.  Alternatively, 
if  the  Commonwealth  completes  a 
sound  analysis  of  use  attainability, 
taking  into  account  appropriate 
biological,  chemical  and  physical 
factors,  and  concludes  that  the 
swimmable  use  is  not  attainable  for 
these  water  bodies,  EPA  would  expect 
to  approve  the  Commonwealth's  action, 
if  it  meets  all  requirements  of  EPA's 
regulations  at  40  CFR  part  131,  and  not 
finalize  this  rule.  If  the  Commonwealth 
submits  an  adequate  analysis  which 
concludes  that  the  swimmable  use  is  not 
attainable  after  EPA  takes  final  action. 
EPA  would  expect  to  initiate  a 
rulemaking  to  rescind  the  rule.  EPA 
encourages  the  Commonwealth  to 
continue  evaluating  the  appropriate  use 
designation  for  these  water  bodies. 

B.  Current  Puerto  Rico  Water  Quality 
Standards 

Puerto  Rico's  water  quality  standards 
regulation  (PRWQSR)  at  Article  2 
establishes  a  classification  system 
containing  the  designated  uses  for  water 
bodies  in  the  Commonwealth.  Puerto 
Rico  has  applied  these  use  designations 
to  all  coastal,  estuarine,  and  surface 
waters  of  the  Commonwealth. 

The  current  use  designation  adopted 
by  the  Commonwealth  for  the  Subject 
Waterbodies  is  Class  SC.  Coastal  waters 
designated  as  Class  SC  are  "intended  for 
uses  where  the  human  body  may  come 
into  indirect  contact  with  the  water 
(such  as  fishing,  boating,  etc.)  and  for 
use  in  propagation  and  preservation  of 
desirable  species,  including  threatened 
or  endangered  species."  (PRWQSR,  at 
Article  3.2.3.) 

EPA's  regulations  at  40  CFR  part  131 
require  that  waters  designated  for  a  use 
less  protective  than  a  fishable/ 


swimmable  use  be  supported  by  a  use 
attainability  analysis,  because  neither 
the  best  usage  or  conditions  related  to 
the  best  usage  for  these  waters  include 
the  fishable/swimmable  uses,  nor  do  all 
the  criteria  necessar\-  to  protect  those 
uses  apply.  "Fishing"  and  "propagation 
and  preser^'ation  of  desirable  species" 
are  included  as  a  condition  of  the  best 
usage.  As  such.  Class  SC  includes  the 
"fishable"  use  established  as  a  goal  in 
the  Clean  Water  Act.  However,  primary- 
contact  recreation  and  the  criteria 
necessary  to  protect  this  use  are  not 
included  for  Class  SC.  Puerto  Rico  uses 
fecal  coliform  and  enterococci  bacteria 
criteria  to  protect  for  the  priman' 
contact  recreation  use.  Class  SC 
includes  bacteria  criteria  sufficient  to 
protect  secondary'  contact  recreation. 
However,  these  criteria  do  not  provide 
protection  from  pathogens  associated 
with  fecal  contamination  during  direct 
contact  with  the  water  and,  therefore,  do 
not  protect  for  the  swimming  use. 

Section  3.2.3  of  the  PRWQSR  contains 
the  use  classifications  and  associated 
use-specific  criteria  for  Class  SC  waters 
for  dissolved  oxygen,  fecal  coliforms. 
pH.  color,  turbidity,  taste  and  odor 
producing  substances,  sulfates,  and 
surfactants  as  MBAS  (methylene  blue 
active  substances).  With  the  exception 
of  the  criteria  for  fecal  coliforms,  which 
are  not  fully  protective  of  the  primary 
contact  recreation  use.  these  criteria  for 
Class  SC  waters  have  been  found  to  be 
protective  of  CWA  section  101(a)  uses 
and  have  been  previously  approved  by 
EPA.  These  criteria  are  intended  to 
protect  aquatic  life  and/or  general 
aesthetic  conditions  in  these  waters. 

Water  Quality  Criteria  for  bacteria  is 
the  only  parameter  that  is  specifically 
intended  to  protect  the  pnmarv'  contact 
recreation  use.  Water  quality  criteria  for 
bacteria  are  intended  to  protect  bathers 
from  gastrointestinal  illness  in 
recreational  waters.  The  water  quality 
criteria  establish  levels  of  indicator 
bacteria  that  demonstrate  the  presence 
of  fecal  contamination.  These  levels 
should  not  be  exceeded  in  order  to 
protect  bathers  in  fresh  and  marine 
recreational  waters.  The  inclusion  of 
primarv'  contact  recreation  as  a  use  for 
Class  SC  waters  and  the  application  of 
the  indicator  bacteria  criteria  described 
above  would  result  in  the  Class  SC 
waters  being  fully  "swimmable."  The 
remainder  of  the  criteria  that  Puerto 
Rico  applies  to  its  coastal  waters  are 
sufficient  to  protect  other  CWA  section 
101(a)  uses,  such  as  aquatic  life 
protection  and  human  health  protection 
from  the  consumption  of  fish  based  en 
the  level  of  toxic  pollutants  in  the  water 
and  in  the  fish  tissue. 
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Section  3.1  of  the  PRVVQSR  contains 
narrative  water  quality  criteria  and 
numeric  criteria  for  substances  in  toxic 
concentrations  including  inorganic 
substances,  pesticides,  non-pesticide 
organic  substances,  carbon 
tetrachloride,  volatile  organic 
substances,  and  semi-volatile  organic 
substances.  The  criteria  in  section  3.1 
are  applicable  to  all  waters  of  Puerto 
Rico,  including  those  waters  classified 
as  Class  SC.  These  criteria  are  protective 
of  all  applicable  uses,  and  have  been 
approved  by  EPA. 

The  Puerto  Rico  Environmental 
Qualitv  Board  (EQB)  applies  the  Class 
SC  designation  for  the  bav  components 
of  the  Subject  VVaterbodies  from  the 
zone  subject  to  the  ebb  and  flow  of  tides 
(mean  sea  level)  to  10.3  nautical  miles 
seaward,  and  from  500m  from  the 
shoreline  to  10.3  nautical  miles  seaward 
for  the  coastal  ring.  However,  as 
discussed  below,  it  is  clear  that  State 
jurisdiction  under  the  CWA  is  limited  to 
"navigable  waters"  of  the  United  States, 
including  territorial  seas  which  extend 
onlv  three  miles  seaward.  Accordingly, 
in  this  proposal,  the  new  use 
designation  for  coastal  waters  is  limited 
to  the  territorial  seas. 

Section  303(c)(2)(A)  of  the  CWA 
provides  that  States  are  to  adopt  water 
qualitv  standards  for  "navigable 
waters."  Under  section  303(c)(3)  (which 
provides  for  EPA  review  of  State  water 
qualitv  standards),  if  EPA  approves  the 
State's  water  quality  standards,  they 
become  the  standards  for  the  applicable 
waters  of  the  State.  Where  the 
.administrator  proposes  and 
promulgates  water  quality  standards, 
section  303(c)(4)  provides  that  the  State 
water  qualitv  standards  shall  apply  to 
"navigable  waters." 

Section  502(7)  of  the  CWA  defines 
"navigable  waters "  as  waters  of  the 
United  States,  including  the  "territorial 
seas."  Section  502(8)  defines  "territorial 
seas"  to  mean  "the  belt  of  the  seas 
measured  from  the  line  of  ordinary  low 
wafer  along  that  portion  of  the  coast 
which  is  in  direct  contact  with  the  open 
sea  and  the  line  marking  the  seaward 
limit  of  inland  waters,  and  extending 
seaward  a  distance  of  three  miles."  The 
"contiguous  zoneand  "ocean"  are 
defined  separately  (see  sections  502(9) 
and  (10)). 

The  CWA  also  includes  two  other 
definitions  (for  "effluent  limitations" 
and  "discharge  of  a  pollutant")  that 
distinguish  navigable  waters  from  the 
contiguous  zone  and  the  ocean.  These 
definitions  also  indicate  that  navigable 
waters  are  not  meant  to  include  the 
contiguous  zone  and  the  ocean.  EPA  has 
a  long  standing  interpretation  of  the 
statute  that  does  not  include  the 


contiguous  zone  and  ocean  in  the 
definition  of  navigable  waters  which  is 
reflected  in  its  regulations  (40  CFR 
122.2).  The  CWA  authorizes  each  State 
that  elects  to  administer  its  own  NPDES 
permit  program  for  discharges  into 
navigable  waters  within  its  jurisdiction, 
to  submit  its  pmgram  for  EPA  review 
(see  section  402(b))   If  HPA  approves  the 
State  program.  EPA  suspends  its 
issuance  of  permits  under  section 
402(a),  but  onlv  as  to  those  navigable 
waters  subject  to  the  State  program  (see 
section  402lc)(l))  While  the  CWA 
definition  of  navigable  waters  includes 
the  territorial  sea.  it  does  not  include 
the  contiguous  zone  or  thf?  ocean,  both 
of  which  are  defined  as  regions  beyond 
the  territorial  sea.  Read  together,  these 
provisions  plainly  indicate  that 
Congress  intended  the  State  NPDES 
program  jurisdiction  to  be  limited  to 
navigable  waters  including  the 
territorial  sea.  States  cannot  assume 
NPDES  permitting  authority  beyrmd  the 
three-mile  limit  of  the  territorial  sea. 

Two  decisions  in  the  Ninth  Circuit 
Court  have  addressed  these 
jurisdictional  issues.  In  Pacific  Legal 
Foundation  ft  ul.  v  Costlf.  586  F.  2d  657 
{9th  Cir.  19781  rev'd  an  other  grounds. 
445  I'.S   198..  the  Court  held  that  only 
the  Administrator  has  authority  to  issue 
NPDES  permits  for  waters  beyond  the 
territorial  seas,  and  that  the  contiguous 
zone  and  the  ocean  clearly  extend 
beyond  the  outer  limits  of  the 
"navigable  waters"  which  mark  the 
extent  of  the  power  of  the  States  to 
administer  their  own  permit  programs. 
The  Court  noted  that  "had  Congress 
intended  the  power  of  the  States  to 
extend  beyond  the  territorial  seas,"  it 
easily  could  have  so  provided."  Id.  at 
656.  Further,  citing  the  definition  of 
"discharge  of  a  pollutant,"  which 
distinguishes  discharges  to  navigable 
waters  from  discharges  to  the 
contiguous  zone  or  the  ocean,  the  Court 
concluded  that  "it  is  apparent  that 
ocean'  and  contiguous  zone"  waters  are 
not  included  within  the  scope  of 
navigable  waters'  *    *    *"  [d. 

In  .\atural  Resources  Defense  Council 
V.  EPA.  H63  F  2d  1420. 19th  Cir.  1988]. 
the  (^ourt  held  that  "navigable  waters" 
include  only  tho.se  waters  landward 
from  the  territorial  sea.  Id.  at  1435.  In 
this  case.  Florida  argued  that  it  had 
jurisdiction  to  apply  water  quality 
standards  more  than  three  miles  from 
the  coast.  The  State  contended  that  its 
maritime  boundaries  extended  three 
maritime  leagues  (approximately  10.3 
miles).  Florida  maintained  that  EPA 
must  assure  that  discharges  under  EPA's 
general  permit  would  comply  with  the 
State's  water  quality  standards  out  to 
10.3  miles.  The  Court  disagreed,  finding 


that  the  States  jurisdiction  is  limited  to 
the  territorial  seas.  The  Court  noted  that 
it  is  "difficult  to  ignore  the  express 
language  of  the  Clean  Water  Act's 
definition  of  territorial  seas."  And, 
further,  that  "if  there  were  any  dcubt 
that  (Congress  intended  to  create  a 
uniform  three-mile  boundary  in  the 
(CWA),  the  legislative  history  *   *   * 
indicates  Congress  consciously  defined 
the  term  territorial  seas'  to  m.ake  clear 
the  jurisdiction  limits  of  this  particular 
legislation  and  its  relationship  to  other 
statutes.  "  Id.  at  1436.  For  these  reasons, 
EPA  is  proposing  the  new  use 
designation  for  coastal  waters  limited  to 
the  territorial  seas. 

EPA  is  proposing  to  include  primary' 
contact  recreation  as  a  specified 
designated  use  for  the  Subject 
Waterbodies.  In  developing  today's 
proposal,  EPA  evaluated  the  PRWQSR 
to  determine  which  bacteria  criteria 
would  protect  for  the  'swimmable"  use, 
and  would  therefore  ensure 
achievement  of  the  CWA  section 
101(a)(2)  goals.  As  a  result,  EPA  is 
proposing  the  bacteriological  criteria 
associated  with  Class  SB  (primary 
contact  recreation)  for  fecal  coliform 
and  enterococci  set  out  at  Section  3.2.2 
of  the  PRWQSR  for  tlie  Subject 
Waterbodies  because  these  criteria  are 
protective  of  primary  contact  recreation. 
The  proposed  water  quality  standards 
for  these  water  bodies,  if  ultimately 
promulgated,  will  be  the  basis  for 
establishing  NPDES  permit  limits  by 
EPA  Region  2. 

C.  Factual  Background 

1 .  Summary  of  Commonwealth  and  EPA 
Administrative  Actions 

In  August  1990,  the  Commonwealth 
of  Puerto  Rico  adopted  revisions  to  the 
PRWQSR.  These  were  sent  to  EPA  on 
September  21.  1990.  with  the  caveat 
from  the  Chairman  of  the  EQB  that  the 
transmittal  may  not  be  the  final 
submittal,  since  EQB  was  going  to  have 
public  hearings  on  November  1,  1990. 
Because  of  this  caveat,  and  because  the 
requisite  certification  from  the 
Commonwealth's  Secretary  of  justice 
was  not  submitted  with  the  revisions  as 
required  by  40  CFR  131.6(e),  EPA  did 
not  act  on  these  revisions  immediately- 

From  1991  to  1993,  EPA  Region  2 
worked  with  EQB  on  a  series  of  draft 
revisions  to  the  PRWQSR.  These  drafts 
were  never  adopted  by  Puerto  Rico.  In 
1992,  EPA  included  Puerto  Rico  in  the 
National  Toxics  Rule,  in  large  part 
because  EPA  did  not  consider  the  1990 
revisions  to  be  officially  adopted. 

The  requisite  certification  from  the 
Commonwealth's  Secretary*  of  Justice 
was  ultimately  submitted  to  EPA  on 


59900  Federal  Register /Vol.  68,  No.  202 /Monday.  October  20,  2003 /Proposed  Rules 


Federal  Register / Vol.  68,  No.  202 /Monday,  October  20,  2003 / Proposed  Rules 


59899 


February  25,  2002.  Upon  receipt  of  this 
certification  EPA  took  final  action  on  all 
new  and  revised  provisions  of  the  1990 
PRWQSR  on  March  28,  2002.  These 
revisions  included  1 1  separate  new  or 
revised  provisions.The  1990  revisions  to 
the  PRWQSR,  howrever,  did  not  include 
any  changes  to  the  designation  of 
specific  waterbody  segments,  including 
upgrades  fi-om  Class  SC  to  SB. 

On  March  28,  2003,  EQB  submitted 
additional  revisions  to  the  PRWQSR 
that  EPA  approved  on  Jime  26,  2003. 
These  revisions  included  the 
reclassification  of  ten  bays/estuaries, 
previously  classified  as  Class  SC  waters, 
to  Class  SB  (Article  2.1.3).  These 
included:  Aguadilla  Bay  (from  Pimta 
Boqueron  to  Punta  Borinquen);  Arecibo 
Bay  (from  Punta  Maracayo  to  Punta 
Caracoles);  Fajardo  Bay  (from  Playa 
Sardinera  to  Playa  de  Fajardo); 
Roosevelt  Roads  (from  Punta  Cabra  de 
Tierra  to  Punta  Cascajo);  Port  of 
Naguabo  (from  Playa  de  Naguabo  to  El 
Morrillo);  Jobos  Bay  and  Laguna  de  la 
Mareas  (from  Punta  Rodeo  to  Pimta 
Colchones);  Guanica  Bay  inland  waters 
north  of  the  mouth  of  the  river;  Port  of 
Dewey  in  Culebra;  and  Port  of  Isabel 
Segunda  in  Vieques  and  Puerto  Real  in 
Vieques  between  Cayo  de  Tierra  and 
Cayo  Real. 

While  the  March  28,  2003,  revisions 
to  the  PRWQSR  did  address  ten  bays/ 
estuaries  that  were  previously  classified 
as  Class  SC  waters  by  reclassifying  them 
to  Class  SB,  Puerto  Rico  recognized  that 
it  still  needed  to  address  the  Subject 
Waterbodies.  In  an  effort  to  do  so,  EQB, 
in  its  State  Fiscal  Year  2003  CWA 
Section  604(b)  Consolidated  Workplan, 
committed  to  develop  a  plan  to  outline 
a  schedule  for  data  collection  and 
analysis  and  identify  the  applicable 
regulatory  actions  for  these  waters.  EQB 
is  currently  completing  this  plan. 

2.  Sunmiary  of  Legal  Actions 

On  February  20,  2002,  a  complaint 
was  filed  in  the  U.S.  District  Court  for 
the  District  of  Puerto  Rico  by  three 
environmental  groups:  CORALations, 
American  Littoral  Society,  and  the 
American  Canoe  Association.  In  this 
action,  the  plaintiffs  alleged,  among 
other  things,  that  certain  actions  by  EPA 
personnel  had  triggered  a  mandatory 
duty  under  section  303(c)  of  the  CWA 
for  EPA  to  prepare  and  propose 
regulations  setting  forth  a  revised  water 
quality  standard  for  any  coastal  waters 
that  remained  classified  SC.  The  Court, 
in  its  August  11,  2003,  Opinion  and 
Order,  ordered  EPA  to  prepare  and 
publish  new  or  revised  water  quality 
standards  for  those  coastal  waters  which 
are  currently  classified  as  Class  SC 
waters. 


in.  Use  Designations  and  Criteria  for 
Waters  Currently  Designated  as  Class 
SC 

A.  Proposed  Use  Designations  and 
Criteria  for  the  Subject  Waterbodies 

EPA  evaluated  all  available  data  and 
information  to  determine  whether  the 
swimmable  use  is  attainable  in  the 
Subject  Waterbodies.  EPA's  analysis 
was  informed  by  the  regulatory 
provisions  at  40  CFR  part  131  and 
technical  guidance  that  EPA  provided  to 
States  for  developing  use  attainability 
analyses.  The  information  that  EPA 
used  in  its  evaluation  of  the  coastal  ring 
component  of  the  Subject  Waterbodies 
shows  that  the  swimmable  use  is 
attainable  in  these  waters.  That 
information  included  all  available 
Quarterly  Reports  of  the  301(h)  Waiver 
Demonstration  Studies  for  five  Regional 
Wastewater  Treatment  Plants  that 
discharge  to  the  waters  comprising  the 
coastal  ring.  The  ambient  water  quality 
data  collected  as  part  of  these  quarterly 
reports  showed  that  the  applicable 
bacteria  criteria  to  protect  primar\' 
contact  recreation  (fecal  coliform  and 
enterococci)  were  being  attained  in  the 
waters  of  the  coastal  ring  outside  of  the 
designated  mixing  zones.  The  quarterly 
reports  also  demonstrated  that  the 
bacteria  criteria  to  protect  primary 
contact  recreation  are  being  met  at  the 
edge  of  the  mixing  zone  (based  on  the 
measured  end-of-pipe  concentrations  of 
bacteria  at  each  Regional  Wastewater 
Treatment  Plant  and  the  critical  initial 
dilution  that  is  achieved  at  each  ocean 
outfall). 

As  discussed  in  the  Puerto  Rico  Water 
Quality  Inventory'  and  List  of  Impaired 
Water's— 2002  3d5(b)/303(dj  Integrated 
Report  Final  Version  (February  2003). 
there  is  currently  little  or  no  data 
available  on  which  to  determine  the 
attainability  of  the  swimmable  use  in 
the  bay  components  of  the  Subject 
Waterbodies.  According  to  this  report, 
there  is  insufficient  data  to  determine 
the  use  attainment  for  38%  of  the 
coastal  miles  and  89%  of  the  estuarine 
acres.  The  Subject  Waterbodies  with 
insufficient  data  to  make  a  use 
attainment  determination  include 
Yabucoa  Port,  portions  of  Guayanilla 
and  Tallaboa  Bays,  and  San  Juan  Port. 
The  EQB  determined  that  the  following 
Subject  Waterbodies  were  attaining 
water  quality  standards:  Mayaguez  Bay. 
Ponce  Port,  and  portions  of  Guayanilla 
and  Tallaboa  Bays.  However,  EPA's 
regulations  at  40  CFR  part  131  require 
that  water  quality  standards  provide  for 
fishable/swimmable  uses  unless  those 
uses  have  been  shown  to  be 
unattainable,  which  effectively  creates  a 
rebuttable  presumption  of  attainability. 


If  the  Commonwealth  takes  into  account 
the  appropriate  biological,  chemical, 
and  physical  factors  in  completing  a 
sound  analysis  of  use  attainability  and 
concludes  that  the  swimmable  use  is  not 
attainable  in  these  waterbodies.  EPA 
would  expect  to  approve  the 
Commonwealth's  action  (if  it  meets  all 
requirements  of  EPA's  regulations  at  40 
CFR  part  131).  In  an  effort  to  properly 
characterize  the  attainability  of  the  bays 
which  remain  classified  SC,  EQB  is 
developing  a  plan  to  outline  a  schedule 
for  data  collection  and  analysis  in  order 
to  provide  the  information  necessary  for 
EQB  to  demonstrate  whether  the 
swimmable  use  is  attainable  in  these 
waters. 

The  last  broad  categon,-  of  information 
considered  by  EPA  in  its  decision- 
making process  was  monitoring  data 
from  a  sample  of  potentially  affected 
dischargers  to  the  water  bodies  (as 
reflected  in  Discharge  Monitoring 
Reports  or  DMRs).  As  discussed  in 
section  V,  EPA  analyzed  the  extent  to 
which  the  proposed  Federal  use 
designations  and  criteria  may  lead  to  the 
development  of  more  stringent  NPDES 
permit  limits  and.  if  so.  what  types  of 
controls  would  be  needed  by  potentially 
affected  facilities  to  meet  such  limits. 
Discharger  information  was  used  in  one 
of  two  ways  by  the  Agency.  First,  EPA 
used  monitoring  data  to  assess  point 
sources  to  the  affected  water  bodies  and 
to  help  determine  whether  their 
pollutant  discharges  could  contribute  to 
ambient  exceedances  of  criteria.  Second, 
the  Agency  used  the  monitoring  data  to 
determine  whether  potentially  affected 
dischargers  would  need  to  make 
significant  alterations  to  their  operations 
(or  if  they  could,  in  fact,  meet  permit 
limits  for  bacteria  that  would  be 
associated  with  the  swimmable  use). 
Information  indicating  that  potentially 
affected  dischargers  could  generally 
meet  such  revised  limits  based  on  the 
proposed  bacteria  criteria  would 
support  the  presumption  that  the 
swimmable  use  is  attainable. 

Based  upon  this  approach.  EPA 
evaluated  all  available  data  and 
information  to  determine  whether  the 
swimmable  use  is  attainable  for  the 
Subject  Waterbodies.  As  a  result,  EPA  is 
proposing  to  include  primary'  contact 
recreation  as  a  specified  designated  use 
for  the  Subject  Waterbodies.  In  addition, 
EPA  is  proposing  to  include  bacteria 
criteria  which  are  protective  of  primary 
contact  recreation  for  the  Subject 
Waterbodies.  The  proposed  bacteria 
criteria  are  the  same  as  the 
Commonwealth's  criteria  associated 
with  the  Class  SB  use  for  fecal  coliform 
and  enterococci,  set  out  at  Section  3.2.2 
of  the  PRWQSR.  If  Puerto  Rico  classifies 
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these  waterbodies  with  use  designations 
consistent  with  the  CVVA  and  40  CFR 
part  131  before  a  final  rulemaking.  EPA 
would  expect  to  approve  those  use 
designations.  This  would  eliminate  the 
need  to  promulgate  Federal  water 
quality  standards  for  any  waterbody  so 
reclassified.  EPA  notes  that  a  water's 
use  designation  of  primary  contact 
recreation  (made  solely  for  CVVA 
purposes)  and  adoption  of  water  quality 
criteria  protective  of  that  use  are 
intended  to  ensure  that  water  quality 
will  protect  swimming  if  it  occurs  in 
such  waters.  A  water's  use  designation 
of  primary  contact  recreation  is  not  an 
official  government  sanction  that 
swimming  necessarily  is  recommended 
in  such  waters.  There  may  be  other 
considerations,  such  as  safety,  in 
deciding  whether  swimming  is 
appropriate. 

EPA  is  soliciting  comment  for 
information  about  use  attainability, 
especially  for  any  Subject  Waterbodies 
with  no  or  limited  data. 

B  Request  for  Comment  and  Data 

EPA  believes  the  proposed  primary 
contact  recreation  designated  use  and 
the  bacterid  criteria  to  protect  primary 
contact  recreation  for  the  Subject 
Waterbodies  are  appropriate  considering 
the  requirements  of  the  CVVA  and  the 
information  available  to  EPA  at  this 
time.  EPA  acknowledges  that  additional 
information  may  exist  that  may  hirther 
support  or  contradict  the  attainability  of 
a  proposed  primary  contact  recreation 
designated  use  and  bacteria  criteria  in 
Subject  Waterbodies.  The  Agency  will 
evaluate  any  new  information  that  is 
submitted  to  EPA  during  the  public 
comment  period  with  regard  to  the 
primary'  contact  recreation  use  and 
bacteria  criteria  for  the  Subject 
Waterbodies.  Based  on  the  evaluation  of 
new  information,  EPA  will  decide 
whether  the  primary  contact  recreation 
•use  and  bacteria  criteria  for  the  Subject 
Waterbodies  in  today's  proposal  are 
appropriate  and  consistent  with  the 
CVVA.  To  help  the  Agency  ensure  that 
this  decision  is  based  on  the  best 
available  information,  the  Agency  is 
soliciting  additional  information.  The 
following  paragraphs  provide  guidance 
on  the  type  of  information  EPA 
considers  relevant. 

Specifically.  EPA  seeks  information 
on  the  Subject  Waterbodies  that  would 
help  determine:  (1)  Whether  primary 
contact  recreation  is  or  has  been  an 
existing  use;  (2)  whether  the  designated 
use  and  criteria  identified  above  are 
being  attained  or  have  been  attained  in 
the  past;  (3)  whether  natural  conditions 
or  features  or  human  caused  conditions 
prevent  the  attainment  of  this  use  and 


criteria  and  whether  these  conditions 
can  be  remedied  or  would  cause  more 
environmental  damage  to  correct  than  to 
leave  in  place;  or  (4)  whether  controls 
more  stringent  than  those  required  by 
section  3()l(b)  and  30fi  of  the  CWA 
would  be  needed  to  attain  the  use,  and 
whether  implementation  of  such 
controls  would  result  in  substantial  and 
widespread  social  and  economic 
impact.  Below  is  a  general  discussion  of 
the  types  of  data/information  requested 
by  the  Agency: 

Ambient  Slonitnring  Information:  (1) 
Any  ambient  water  quality  data  for  the 
Subject  Waterbodies  reflecting  either 
natural  conditions  or  human-caused 
conditions  which  cannot  be  remedied 
and  which  prevent  the  swimmable  use 
or  water  quality  criteria  from  being 
attained;  (2)  any  available  ambient 
biological  data;  (3)  any  chemical  and 
biological  monitoring  data  that  verify 
improvements  to  water  quality  resulting 
from  treatment  plant/facility  upgrades 
and/or  expansions;  and  (4)  any  ambient 
water  quality  data  reflecting  nonpoint 
sources  of  pollution  or  best  management 
practices  that  have  been  implemented 
for  nonpoint  source  control. 

Economir  Data:  .Any  information 
relating  to  costs  and  benefits  associated 
with  or  incurred  as  a  result  of  facility  or 
trf'atment  plant  expansions  or  upgrades, 
in(,lu(iing:  ( 1)  Qualitative  descriptions 
or  quantitative  estimates  of  any  costs 
and  benefits  associated  with  facility  or 
treatment  plant  expansions  or  upgrades, 
or  associated  with  facilities  or  treatment 
plants  meeting  permit  limits;  (2)  any 
information  on  costs  to  househ(jlds  in 
the  community  with  facility  or 
treatment  plant  expansions  or  upgrades, 
whether  through  an  increase  in  user 
fees,  an  increase  in  taxes,  or  a 
combination  of  both:  (3)  descriptions  of 
the  geographical  area  affected;  (4)  any 
changes  in  median  household  income, 
employment,  and  overall  net  debt  as  a 
percent  of  full  market  value  of  taxable 
property;  and  [5]  any  effects  of  changes 
in  tax  revenues  if  the  private-sector 
entity  were  to  go  out  of  business, 
including  changes  in  income  to  the 
community  if  wTirkers  lose  their  jobs, 
and  effects  on  other  businesses  both 
directly  and  indirectly  influenced  by  the 
continued  operation  of  the  private 
sector  entity. 

IV.  Alternative  Regulatory  Approaches 
and  Implementation  Mechanisms 

Todav  s  proposal  reflects  EPA's 
determination  that  primary  contact 
recreation  is  an  appropriate  use 
designation  for  the  Subject  Waterbodies 
based  upon  the  information  currently 
available  to  EPA.  In  developing  a  final 
ride.  EPA  will  consider  any  data  or 


information  submitted  to  the  Agency 
during  the  comment  period.  However,  it 
is  possible  that  relevant  information  for 
these  waterbodies  may  become  available 
after  completion  of  this  rulemaking.  If 
EPA  ultimately  promulgates  a  Federal 
"swimmable"  use  designation  for  these 
waterbodies,  there  are  several  ways  to 
ensure  that  the  use  and  its 
implementing  mechanisms 
appropriately  take  into  account  such 
future  information. 

A.  Designating  Uses 

States  have  considerable  discretion  in 
designating  uses.  A  State  may  find  that 
changes  in  use  designations  are 
warranted.  EPA  will  review  any  new  or 
revised  use  designations  adopted  by  the 
Commonwealth  for  these  waters  to 
determine  if  the  standards  meet  the 
requirements  of  the  CWA  and 
implementing  regulations.  If  approved. 
EPA  would  withdraw  any  final  Federal 
water  quality  standards  which  may 
result  from  today's  proposal. 

In  adopting  recreation  uses,  the 
Commonwealth  may  wish  to  consider 
additional  categories  of  recreation  uses. 
For  example.  Puerto  Rico  could 
establish  more  than  one  category  of 
primary  contact  recreation  to 
differentiate  between  waters  where 
recreation  is  known  to  occur  and  waters 
where  recreation  is  not  known  to  occur 
but  may  be  attained  based  on  water 
quality,  flow,  and  depth  characteristics. 

EPA  cautions  the  Commonwealth  that 
it  must  conduct  use  attainability 
analyses  as  described  in  40  CFR 
131.10(g)  when  adopting  water  quality 
standards  that  result  in  uses  not 
specified  in  section  101(a)(2)  of  the 
CVVA  or  that  result  in  subcategories  of 
uses  specified  in  section  101(a)(2)  that 
require  less  stringent  criteria  (see  40 
CFR  131.10(j)). 

B.  Site-Specific  Criteria 

The  Commonwealth  may  also  develop 
data  indicating  a  site-specific  water 
quality  criterion  for  a  particular 
pollutant  is  appropriate  and  take  action 
to  adopt  such  a  criterion  into  their  water 
quality  standards.  Site-specific  criteria 
are  allowed  by  regulation  and  are 
subject  to  EPA  review  and  approval.  40 
CFR  131.11(a)  requires  States  to  adopt 
criteria  to  protect  designated  uses  based 
on  sound  scientific  rationale  and 
containing  sufficient  parameters  or 
constituents  to  protect  the  designated 
use.  In  adopting  water  quality  criteria. 
States  should  establish  numerical  values 
based  on  304(a)  criteria,  304(a)  criteria 
modified  to  reflect  site-specific 
conditions  or  other  scientifically 
defensible  methods.  Alternatively, 
States  may  establish  narrative  criteria 


fp#«rk#\l 


Dn,.;ct«^  /  \;/-.l     aa     Nir 


9n9/\ylnnrlav     fVtnhpf   90     2nO.W  Prooosed   Rules 


Federal  Register / Vol.  68,  No.  202 /Monday,  October  20,  2003 /Proposed  Rules 


59901 


\yhere  numerical  criteria  cannot  be 
determined  or  to  supplement  numeric 
criteria  (see  40  CFR  131.11(b)).  EPA 
does  not  have  specific  guidance  for 
States  and  authorized  Tribes  on 
developing  site-specific  criteria  for  the 
protection  of  recreation  uses,  but  this 
does  not  preclude  the  Commonwealth 
from  developing  its  own  scientifically 
defensible  methods.  Today's  proposed 
rule  does  not  limit  Puerto  Rico's  ability 
to  modify  the  criteria  applicable  to  the 
Federal  swimmable  use. 

C.  Variances 

Water  quality  standards  variances  are 
another  alternative  that  can  give  a 
facility  a  limited  period  of  time  to 
comply  with  water  quality  standards. 
Puerto  Rico  has  an  EPA-approved 
variance  procedure  in  the  PRWQSR 
(Article  9).  As  discussed  above,  the 
proposed  rule  contains  a  Federal 
variance  procedvue. 

EPA  believes  variances  are 
particularly  suitable  when  the  cause  of 
non-attainment  is  discharger-specific 
and/or  it  appears  that  the  designated  use 
in  question  will  eventually  be 
attainable.  EPA  has  approved  the 
granting  of  water  quality  stemdards 
variances  by  States  when  circumsteuices 
might  otherwise  justify  changing  a  use 
designation  on  grounds  of 
unattciinability  [i.e.,  the  six 
circumstances  described  in  40  CFR 
131.10(g)).  In  contrast  to  a  change  in 
standards  that  removes  a  use 
designation  for  a  water  body,  a  water 
quality  standards  variance  is  time- 
limited  and  only  applies  to  the 
discharger  to  whom  it  is  granted  and 
only  to  the  pollutant  parameter(s)  upon 
which  the  finding  of  unattainability  was 
based.  The  underlying  standard  remains 
in  effect  for  all  other  purposes. 

For  example,  if  the  Commonwealth  or 
a  permittee  demonstrates  that  the 
primary  contact  recreation  use  can  not 
be  attained  pursuant  to  40  CFR 
131.10(g)  because  of  high  levels  of  fecal 
coliforms  from  a  wastewater  treatment 
facility,  but  where  an  upgraded 
treatment  technology  might  allow  the 
designated  use  to  be  attained,  a 
temporary  variance  may  be  appropriate. 
The  variance  would  allow  the 
discharger's  permit  to  include  limits 
based  on  relaxed  criteria  for  fecal 
coliform  until  the  new  technology  is  put 
in  place  and  it  is  determined  if  the 
underlying  designated  use  is  attainable. 
The  practical  effect  of  such  a  variance 
is  to  allow  a  permit  to  be  written  using 
less  stringent  criteria,  while  encouraging 
ultimate  attainment  of  the  underlying 
standard.  A  water  quality  standards 
variance  provides  a  mechanism  for 
ensuring  compliance  with  sections 


301(b)(1)(C)  and  402(a)(1)  of  the  CWA 
while  also  granting  temporary'  relief  to 
point  source  dischargers. 

While  40  CFR  131.13  allows  States  to 
adopt  variance  procedines  for  State- 
adopted  water  quality  standards,  such 
State  procedures  may  not  be  used  to 
grant  variances  from  Federally 
promulgated  standards.  EPA  believes 
that  it  is  appropriate  to  provide 
comparable  Federal  procedures  to 
address  new  information  that  may 
become  available.  Therefore,  under 
EPA's  proposal,  the  Region  2  Regional 
Administrator  may  grant  water  quality 
standard  variances  where  a  permittee 
submits  data  indicating  that  the  primary 
contact  recreation  designated  use  is  not 
attainable  for  emy  of  the  reasons  in  40 
CFR  131.10(g).  This  variance  procedure 
will  apply  to  the  primary  contact 
recreation  use  for  the  Subject 
Waterbodies. 

Today's  proposed  rule  spells  out  the 
process  for  applying  for  and  granting 
such  variances.  EPA  is  proposing  to  use 
informal  adjudication  processes  in 
reviewing  and  granting  variance 
requests.  That  process  is  contained  in  40 
CFR  131.40(c)(4)  of  today's  proposed 
rule.  Because  water  quality  standards 
variances  are  revisions  to  water  quality 
standards,  the  proposal  provides  that 
the  Regional  Administrator  will  provide 
public  notice  of  the  proposed  variance 
and  an  opportunity  for  public  comment. 
EPA  understands  that  variance  related 
issues  may  arise  in  the  context  of  permit 
issuance. 

The  proposed  variance  procedures 
require  an  applicant  for  a  water  quality 
standards  variance  to  submit  a  request 
and  supporting  information  to  the 
Regional  Administrator  (or  his/her 
delegatee).  The  applicant  must 
demonstrate  that  the  designated  use  is 
unattainable  for  one  of  the  reasons 
specified  in  40  CFR  131.10(g).  A 
variance  may  not  be  granted  if  the  use 
could  be  attained,  at  a  minimum,  by 
implementing  effluent  limitations 
required  under  sections  301(b)  and  306 
of  the  CWA  and  reasonable  best 
management  practices  for  nonpoint 
source  control. 

Under  the  proposal,  a  variance  may 
not  exceed  five  years  or  the  term  of  the 
NPDES  permit,  whichever  is  less.  A 
variance  may  be  renewed  if  the 
permittee  demonstrates  that  the  use  in 
question  is  still  not  attainable.  Renewal 
of  the  variance  may  be  denied  if  EPA 
finds  that  the  conditions  of  40  CFR 
131.10(g)  are  not  met  or  if  the  permittee 
did  not  comply  with  the  conditions  of 
the  original  variance. 

EPA  is  soliciting  comment  on  the 
need  for  a  variance  process  for  EPA- 
promulgated  use  designations,  the 


appropriateness  of  the  particular 
procedures  proposed  today,  and 
whether  the  proposed  variance 
procedures  are  sufficiently  detailed. 

V.  Economic  Analysis 

This  proposed  rule  will  have  no  direct 
impact  on  any  entity  because  the  rule 
simply  establishes  water  quality 
standards  (e.g.,  use  designations)  which 
by  themselves  do  not  directly  impose 
any  costs.  These  standards,  however, 
may  serve  as  a  basis  for  development  of 
NPDES  permit  limits.  In  Puerto  Rico, 
EPA  Region  2  is  the  NPDES  permitting 
authority  and  retains  considerable 
discretion  in  implementing  standards. 
Thus,  until  EPA  Region  2  implements 
these  water  quality  standards,  there  will 
be  no  effect  on  any  entity.  Nonetheless, 
EPA  prepared  a  preliminar\-  analysis  to 
evaluate  potential  costs  to  NPDES 
dischargers  in  Puerto  Rico  associated 
with  future  implementation  of  EPA's 
Federal  standards. 

Any  NPDES-permitted  facility  that 
discharges  to  water  bodies  affected  by 
this  proposed  rule  could  potentially 
incur  costs  to  comply  with  the  rule's 
provisions.  The  types  of  affected 
facilities  may  include  industrial 
facilities  and  publiclv  owned  treatment 
works  (POTWs).  EPA  did  not  consider 
the  potential  costs  for  nonpoint  sources, 
such  as  agricultural  and  forestry-related 
nonpoint  sources,  although  EPA 
recognizes  that  the  Commonwealth  may 
decide  to  impose  controls  on  these 
sources  to  achieve  water  quality 
standards.  As  a  technical  matter, 
nonpoint  source  discharges  are  difficult 
to  model  and  evaluate  for  potential  costs 
because  they  are  intermittent,  highly 
variable,  and  occur  under  different 
hydrologic  or  climatic  conditions  than 
continuous  discharges  from  industrial 
and  municipal  facilities,  which  are 
evaluated  under  critical  low  flow  or 
drought  conditions.  Thus,  the 
evaluation  of  nonpoint  sources  and  their 
effects  on  the  environment  is  highly 
site-specific  and  data-sensitive.  In 
addition.  EPA  did  not  address  the 
potential  monetary  benefits  of  this 
proposed  rule  for  Puerto  Rico. 

A.  Identifying  Affected  Facilities 

According  to  EPA's  Permit 
Compliance  System  (PCS),  there  are  593 
NPDES-permitted  facilities  in  Puerto 
Rico.  Eighty-four  of  the  facilities  are 
classified  as  major  dischargers,  and  509 
are  minor  or  general  permit  dischargers. 
However,  EPA  did  not  include  general 
permit  facilities  in  its  analysis  because 
data  for  such  facilities  are  extremely 
limited  and  flows  are  usually  negligible. 
Furthermore.  EPA  could  not  determine 
if  any  of  these  facilities  actually 
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discharge  to  the  affected  water  bodies 
because  location  information  is  not 
available  in  EPAs  PC:S  database. 
Therefore,  EPAs  analysis  includes  a 
universe  of  285  permitted  facilities  (84 
majors  and  201  minors! 

To  identify  facilities  potentially 
affected  bv  the  proposed  rule,  EPA 
assumed  that  only  facilities  that  haye 
the  potential  to  affect  [i.e..  cause  an 
increase  in  fecal  coliform  levels)  thf 
Subject  Waterbodies  for  which  EPA  is 
designating  a  new  primary  contact 
recreation  use  may  be  affected  bv  the 
proposed  rule  EP.\  identified  these 
facilities  by  overlaying  Pt^S  facilities 
with  the  potentially  affected  waters  and 
their  tributaries  currently  designated  for 
a  Class  SC:  use  using  CIS  software  EPA 
assumed  that  only  wastewater  treatment 
plants  or  military  facilities  with  similar 
effluent  characteristics  {i.e..  facilities 
having  the  potential  to  discharge  fecal 
c;oliforms)  would  potentially  be  affected 
bv  the  proposed  rule.  Table  1 
summarizes  the  universe  of  potentially 
affected  facilities  bv  tvpe  and  category 

Table  1  .—Estimated  Number  of  Fa- 
cilities Potentially  Affected  by 
THE  Proposed  Rule 


Category 


Numtjer  of  facilities 

Total 


Major    ;    Minor 


Military  

Municipal 

1 
19 

2 

10 

3 

29 

Total   

20 

L 

12 

32 

B  \fetbod  for  Estimating  Pntential 
C^ompluinrp  Costs 

EPA  identified  a  total  of  32  facilities 

(20  maiors  and  12  minnrs]  that  may  bf 
potentially  affected  by  the  proposed 
primarv  contact  designated  use.  EPA 
evaluated  a  sample  of  facilities  based  on 
discharger  type  and  category  from  this 
group  for  potential  cost  impac:t> 
associated  with  the  proposed  rule.  Fur 
these  sample  facilities.  EPA  evaluated 
available  effluent  data  from  its  PCS 
database  to  determine  the  potential 
controls  that  may  ultimately  be  needed 
as  a  result  of  the  pmposed  rule. 

EPA  estimated  on  a  rase-bv-case  basis 
the  most  cost-effective  control  strategy 
for  each  sample  facility  to  achieve 
compliance  with  the  proposed  criteria 
EP.-\  assumed  that  projected  effluent 
limits  for  fecal  coliform  would  be 
applied  as  criteria  end-of-pipe  (a 
monthly  geometric:  mean  nf  200 
( '>lonies/100  mL  and  not  more  than 
20%  of  samples  exceeding  400  colonies/ 
100  mL)  because  the  facilities'  current 
permits  apply  the  current  criteria  in  the 
same  manner  EP.-\  assumed  that  a 


sample  facility  would  inc  ur  costs  if 
average  monthly  effluent  c:oncentrations 
(or  existing  permit  limit,  whichever  is 
smaller)  indie  ate  that  the  facility  would 
not  be  in  (  omplianc c  with  tbe  most 
stringent  c;riterioii 

EPA  evaluated  each  fac  ilitvs 
piitenti.il  romplianc  e  with  projected 
permit  limits  ba>ed  on  available 
lunnlhlv  average  fecal  coliform  values 
from  the  Agency's  PCS  database.  If 
monthly  average  values  are  not 
available,  EPA  evaluated  potential 
ccmiplianc:e  based  on  maximum 
monthly  valucjs.  EPA  determined 
potential  (  om(iliaiu  e  with  the  projec^ted 
limit  tor  each  sample  tac;ility  based  on 
the  relative  magnitude  of  the  maximum 
average  monthlv  \alues.  the  pattern  of 
occurrence  uf  sue  h  values  (j.p..  when 
maximum  values  occurred),  and  current 
treatment  performanc:e  characteristics 
(eg..  BOD  and  T.SS  c:i)nc:entrations. 
compliance  with  current  permit).  For 
fac;ilities  exc;eeding  their  c:urrent  limits, 
EPA  assumed  that  facilities  would 
install  the  nec:essarv  controls  for 
comfiliance  with  current  standards,  and 
would  incur  costs  for  additional 
treatment  process  optimization  {p.g.. 
inc:rease  (  hlorine  dose,  improve  mixing 
conditions,  increase  contact  time)  for 
complianc:e  with  the  projected  limit.  For 
fac:ilities  that  are  m  compliance  with 
their  current  permit  limits  but  woulcf 
not  comply  with  the  projec:ted  limit, 
EPA  also  assumed  that  process 
optimization  of  their  chlorination 
proc  ess  ina\'  be  necessary  tor 
coinpliani  e  with  the  projected  limit. 

C.  Results 

EPA  pstiiiiated  the  potential  costs 
associate,!  with  the  proposed  primary 
contact  designated  use  for  the  .Subject 
Waterbodies.  B.tsed  on  evaluation  of  the 
sample  nf  ptitentiailv  affei:ted  facilities, 
EP.A.  estimated  that  the  potential  total 
,uinu<d  nist  associated  with  the 
pr(i[nised  rule  is  S2.7  million. 

VI.  Statutory  and  Executive  Order 
Reviews 

A   Exfcutivr  OrdtT  l2Hti6:  Hfnulnton' 
Planning  and  Hrvww 

Under  Executive  Order  12HHt>.  (5H  FR 
51735  (October  4.  14^))  the  Agenc  v 
must  determine  whc^ther  the  regulatory 
action  is  "significant"  and  therefore 
-.uhject  to  OMB  review  and  the 
recpiirements  of  the  Execiutive  Order 
The  ( )rder  defines  "significant 
regulatory  action"  as  une  that  is  likely 
to  result  in  a  rule  that  ina\ 

(IJ  Have  an  annual  effec:t  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  nf  the  ec  onnmv. 


productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State.  Icjcal,  or  tribal  governments  or 
c:ommunities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof:  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
(^MB  review. 

B.  Paperwork  Reduction  Act 

This  action  does  not  impose  an 
information  collection  burden  ynder  the 
provisions  of  the  Paperwork  Reduction 
Ac;t  (44  U.S.C.  3501  et  seq.).  It  does  not 
include  any  information  collection, 
reporting,  or  recordkeeping 
requirements. 

Burden  means  the  total  time,  effort  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agencv.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
rc^quirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agencv  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9. 

C  Regulaton-  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq.. 
generally  requires  an  agency  to  prepare 
a  rc?gulatory  fiexibility  analysis  of  any 
rule  subject  to  notic;e  and  comment 
rulemaking  requirements  under  the 
.\dministrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
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economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  A 
small  business  according  to  RFA  default 
definitions  for  small  business  (based  on 
SBA  size  standards);  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  these  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  will  not 
impose  any  requirements  on  small 
entities.  The  RFA  requires  analysis  of 
the  impacts  of  a  rule  on  the  small 
entities  subject  to  the  rule's 
requirements.  See  United  States 
Distribution  Companies  v.  FERC.  88 
F.3d  1105.  1170  (D.C.  Cir.  1996). 
Today's  proposed  rule  establishes  no 
requirements  applicable  to  small 
entities,  and  so  is  not  susceptible  to 
regulatory  flexibility  analysis  as 
prescribed  by  the  RFA.  ("[N]o 
[regulatory  flexibility]  analysis  is 
necessary  v/hen  an  agency  determines 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  that  are  subject 
to  the  requirements  of  the  rule,"  United 
Distribution  at  1170,  quoting  Mid-Tex 
Elec.  Co-op  V.  FERC.  773  F.2d  327,  342 
(D.C.  Cir.  1985)  (emphasis  added  by 
United  Distribution  court).) 

Under  the  CWA  water  quality 
standards  program.  States  must  adopt 
water  quality  standards  for  their  waters 
and  must  submit  those  water  quality 
standards  to  EPA  for  approval;  if  the 
Agency  disapproves  a  State  standard 
and  the  State  does  not  adopt  appropriate 
revisions  to  address  EPA's  disapproval, 
EPA  must  promulgate  standards 
consistent  with  the  statutory 
requirements.  EPA  also  has  the 
authority  to  promulgate  criteria  or 
standards  in  any  case  where  the 
Administrator  determines  that  a  new  or 
revised  standard  is  necessary  to  meet 
the  requirements  of  the  Act.  These  State 
standards  (or  EPA-proraulgated 
standards)  are  implemented  through 
various  water  quality  control  programs 
including  the  NPDES  program,  which 
limits  discharges  to  navigable  waters 
except  in  compliance  with  an  NPDES 


permit.  The  CWA  requires  that  all 
NPDES  permits  include  any  limits  on 
discharges  that  are  necessary  to  meet 
applicable  water  qualitv  standards. 

Thus,  under  the  CWA,  EPA's 
promulgation  ef  water  quality  standards 
establishes  standards  that  the  State 
generally  implements  through  the 
NPDES  permit  process.  In  this  case, 
however,  EPA  Region  2  is  the  NPDES 
permitting  authority  in  Puerto  Rico.  As 
such,  EPA  Region  2  has  discretion  in 
developing  discharge  limits  as  needed 
to  meet  the  standards.  While  Region  2's 
implementation  of  Federally 
promulgated  water  quality  standards 
may  result  in  new  or  revised  discharge 
limits  being  placed  on  small  entities,  the 
standards  themselves  do  not  apply  to 
any  discharger,  including  small  entities. 

"Today's  proposed  rule,  as  explained 
earlier,  does  not  itself  establish  any 
requirements  that  are  applicable  to 
small  entities.  As  a  result  of  this  action. 
EPA  Region  2  will  need  to  ensure  that 
permits  it  issues  include  any  limitations 
on  discharges  necessary  to  comply  with 
the  standards  established  in  the  final 
rule.  In  doing  so,  the  Region  will  have 
a  number  of  choices  associated  with 
permit  writing.  While  the 
implementation  of  the  rule  may 
ultimately  result  in  some  new  or  revised 
permit  conditions  for  some  dischargers. 
EPA's  action  today  does  not  impose  any 
of  these  as  yet  unknown  requirements 
on  small  entities. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  The  definition  of  "State"  for  the 
purposes  of  UMRA  includes  "a  territory' 
or  possession  of  the  United  States." 
Under  section  202  of  the  UMRA,  EPA 
generally  must  prepare  a  written 
statem.ent,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 


adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  Tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notif\'ing  potentiallv 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatorv' 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory-  requirements. 

Today's  proposed  rule  contains  no 
Federal  mandates  (under  the  regulatorv 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local  or  Tribal  governments  or  the 
private  sector.  The  proposed  rule 
imposes  no  enforceable  duty  on  the 
Commonwealth  of  Puerto  Rico,  or  any 
other  State,  local  or  Tribal  governments 
or  the  private  sector:  rather,  this  rule 
proposes  a  designated  use  for  primary 
contact  recreation  and  associated 
bacteria  criteria  for  the  Subject 
Waterbodies,  which,  when  combined 
with  Commonwealth  adopted  water 
quality  criteria,  constitute  water  quality 
standards  for  those  waterbodies.  "The 
Commonwealth  and  EPA  may  use  these 
resulting  water  quality  standards  in 
implementing  its  water  quality  control 
programs.  Today's  proposed  rule  does 
not  regulate  or  affect  any  entity  and, 
therefore,  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

EPA  has  determined  that  this 
proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  As 
stated,  the  proposed  rule  imposes  no 
enforceable  requirements  on  any  party, 
including  small  governments.  Thus,  this 
proposed  rule  is  not  subject  to  the 
requirements  of  section  203  of  the 
UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulator^'  policies  that  have  federalism 
implications."  "Policies  that  have 
federaUsm  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
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effects  on  the  States,  on  the  relationship 
between  the  national  govt-rnment  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
\anous  levels  of  government 

This  proposed  rule  does  not  have 
federalism  implicatinns   It  will  not  have 
substantial  direct  effects  nn  the  States, 
on  the  relationship  between  the  natinnal 
government  and  the  Statt's.  or  mi  the 
distribution  of  power  and 
responsibilities  among  the  various 
level>  of  government,  as  specified  in 
P^xecutive  Order  1  Jl.ii   The  proposed 
rule  would  not  affect  the  nature  of  the 
relationship  between  FPA  and  States 
generallv.  for  the  rule  onlv  applies  to 
vvaterbodies  in  Puerto  Rico  (which  is 
considered  a  "State"  for  purposes  of  the 
water  qualit\  standards  program). 
Further,  the  proposed  rule  would  not 
substantiallv  affect  the  relationship  of 
KP.-\  and  the  Commonwealth  of  Puerto 
Ri(  o,  or  the  distribution  of  power  or 
responsibilities  between  EPA  and  the 
various  levels  of  government   The 
pruposed  rule  would  not  alter  the 
('ommonwealth's  considerable 
discretion  in  implementing  these  water 
qualitv  standards.  Further,  this 
proposed  rule  would  not  preclude 
Puerto  Rico  from  adopting  water  quality 
standards  that  meet  the  requirements  of 
the  C;\VA  Thu>.  F.xec  utive  Order  13132 
dues  not  appK'  tn  thi^  pr(ifii)>e(l  rule. 

Although  E.xecutive  Order  13132  does 
not  applv  to  this  rule.  EPA  did  consult 
with  representatives  of  the 
Commonwealth  in  developing  this  rule. 
Prior  to  this  proposed  rulemaking 
actiim,  EPA  had  numerous  phone  calls, 
meetings  and  exchanges  of  written 
correspondence  with  EQB  to  discuss 
EPA's  concerns  with  the 
Commonwealth's  water  qualitv 
standards,  possible  remedies  for 
addressing  the  inadequate  sections  of 
their  water  qualitv  standards,  the  use 
designations  and  rritena  m  today's 
proposal,  and  the  Federal  rulemaking 
pro(  ess   For  a  more  detailed  descripfiim 
of  EPA's  interaction  with  the 
Commonwealth  rm  this  proposed 
rulemaking,  refer  to  >e( Hon  II. C. 2   EPA 
will  continue  to  work  with  the 
Commonwealth  before  finalizing  these 
water  qualitv  standards  for  Puerto  Rico 
In  the  spirit  of  E.xecutive  Order  13132. 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  loc:al  governments.  EP.-\ 
specificallv  solicits  comment  on  thi> 
proposed  rule  from  State  and  local 
officials. 


F  Executive  Order  13175:  Consultation 

and  Coordination  With  Indian  Tribal 

(iovrrnni^'nts 

Executive  Order  1317.=i.  entitled 
"('onsultation  and  Coordination  with 
Indian  Tribal  Covernments  "  (tiS  FR 
B7249.  November  6.  2000).  requires  EP.\ 
to  develop  an  accountable  process  to 
ensure  "meaninghil  and  timelv  input  by 
trib.il  officials  in  the  development  of 
regulatorv  policies  that  have  tribal 
iiiq)lications   "  "Policies  that  havt>  tribal 
iiiipii(.ati(ins'    is  defined  in  the 
Executive  Order  to  inc  hule  regulations 
that  have  "substantial  direct  efffjcts  on 
one  or  more  Indiijn  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  [lower  and 
responsibilities  between  the  Federal 
government  and  Indi.in  tribe>" 

This  proposed  rule  does  not  ha\e 
tribal  implications   It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  .ind 
Indian  tribes,  or  on  the  distribution  ot 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 
as  specified  in  Executive  Order  13175. 
There  are  no  Indian  Tribes  in  Puerto 
Rico,  where  this  rule  would  applv 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule 

G.  Executive  Ordvr  l.U)4'y  Pnitn  tion  of 
Children  From  Environmental  Health 
Risks  and  Safetv  Risks 

Executive  Order  13U45:  "Protec  tion  of 
Children  from  En\ironniental  Health 
Risks  and  Safetv  Risks  "  (62  FR  14885. 
April  23,  1997)  applies  to  any  rule  that; 
(1)  Is  determined  to  be  "economically 
significant  "  <is  defined  under  Executive 
Order  128bt).  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  re.ison  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatorv  action  meets  both  c  riteria, 
the  Agencv  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  i  hildren.  and 
explain  whv  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonablv  feasible  altfirnatives 
(  onsidered  hv  the  .Agency 

This  proposed  rule  is  not  subject  to 
the  Exe(  utive  Order  because  it  is  not 
economicallv  significant  as  defined  in 
Executive  Order  12Ht)().  Further,  it  does 
not  concern  an  environmental  health  or 
safetv  risk  that  EPA  has  reason  to 
believe  mav  have  a  disproportionate 
effect  on  (hildren    This  propf)sed  rule, 
if  promulgated,  would  establish  water 
qualitv  standards  to  meet  the 
requirements  of  the  CWA  and  the 
implementing  Federal  regulations. 


H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy-  Supply. 
Distribution,  or  I'se 

This  rule  is  not  subject  to  Executive 
Order  13211.  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energv  Supplv,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
E.xecutive  Order  12866. 

/  S'ational  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technologv  Transfer  and  Advancement 
Act  of  1995  ( "NTTAA"),  Public  Law^ 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  {e.g..  materials  specifications. 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  bv  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rulemaking  does  not 
involve  technical  standards.  Therefore. 
EPA  is  not  considering  the  use  of  any 
voluntary  consensus  standards. 

EPA  welcomes  comment  on  this 
aspect  of  the  proposed  rulemaking,  and, 
specifically,  invites  the  public  to 
identifv  potentially-applicable 
voluntary  consensus  standards  and  to 
explain  whv  such  standards  should  be 
used  in  this  regulation. 

List  of  Subjects  in  40  CFR  Part  131 

Environmental  protection,  Indians — 
lands.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

Dated   ()( lober  14.  2003, 
Marianne  Lamont  Horinko. 

.■\rting  Administrntor 

For  the  reasons  set  forth  in  the 
preamble,  EPA  proposes  to  amend  40 
CFR  part  131  as  follows: 

PART  131— WATER  QUALITY 
STANDARDS 

1.  The  authority  citation  for  part  131 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et  seq. 

Subpart  D — [Amended] 

2.  Section  131.40  is  added  to  read  as 
follows: 


m"  nt\£\r^ 


.1     D, 


/  \',.l 
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§131.40    Puerto  Rico. 

(a)  Use  designations  for  marine 
waters.  In  addition  to  the 
Commonwealth's  adopted  use 
designations,  the  following  waterbodies 


in  Puerto  Rico  have  the  beneficial  use 
designated  in  this  paragraph  (a)  within 
the  bays  specified  below,  and  within  the 
Commonwealth's  territorial  seas,  as 
defined  in  section  502(8)  of  the  Clean 


Water  Act.  and  33  CFR  2.05-5.  except 
such  waters  classified  bv  the 
Commonwealth  as  SB. 


Waterbody  segment 


Coastal  Waters  

Guayanilla  &  Tallatx)a  Bays 

Mayaguez  Bay  

Ponce  Port  

San  Juan  Port 

Yabucoa  Port  


From 


To 


Desionated  use 


500m  offshore 3  miles  offshore 

Cayo  Parguera  

Punta  Guanajibo , 


Primary  Contact. 

1  Recreation. 

Punta  Verraco I  Pnmary  Contact. 

Recreation. 
j  Punta  Algarrobo Primary  Contact. 


I 
Punta  Carenero  i  Punta  Cuchara 


Recreation. 

Pnmary  Contact. 

Recreation. 

Mouth  of  Ri'o  Bayamon :  Punta  El  Morro  |  Primary  Contact. 

[  '  Recreation. 

N/A  N/A Primary  Contact. 

Recreation. 


(b)  Criteria  that  apply  to  Puerto  Rico's 
marine  waters.  In  addition  to  all  other 
Commonwealth  criteria,  the  following 
criteria  for  bacteria  apply  to  the 

w  aterbodies  in  paragraph  (a)  of  this 
section: 

Bacteria:  The  fecal  coliform  geometric 
mean  of  a  series  of  representative 
samples  (at  least  five  samples)  of  the 
waters  taken  sequentially  shall  not 
exceed  200  colonies/100  ml,  and  not 
more  than  20  percent  of  the  samples 
shall  exceed  400  colonies/100  ml.  The 
enterococci  density  in  terms  of 
geometric  mean  of  at  least  five 
representative  samples  taken 
sequentially  shall  not  exceed  35/100  ml. 
No  single  sample  should  exceed  the 
upper  confidence  limit  of  75%  using  0.7 
as  the  log  standard  deviation  until 
sufficient  site  data  exist  to  establish  a 
site-specific  log  standard  deviation. 

(c)  Water  quality  standard  variances. 
(1)  The  Regional  Administrator,  EPA 
Region  2,  is  authorized  to  grant 
variances  from  the  water  quality 
standards  in  paragraphs  (a)  and  (b)  of 
this  section  where  the  requirements  of 
this  paragraph  (c)  are  met.  A  water 
quality  standard  variance  applies  only 
to  the  permittee  requesting  the  variance 
and  only  to  the  pollutant  or  pollutants 
specified  in  the  variance;  the  underlying 
water  quality  standard  otherwise 
remains  in  effect. 

(2)  A  water  quality  standard  variance 
shall  not  be  granted  if: 

(i)  Standards  will  be  attained  by 
implementing  effluent  limitations 
required  under  sections  301(b)  and  306 
of  the  CWA  and  by  the  permittee 
implementing  reasonable  best 
management  practices  for  nonpoint 
source  control;  or 

(ii)  The  variance  would  likely 
jeopardize  the  continued  existence  of 
any  threatened  or  endangered  species 
listed  under  section  4  of  the  Endangered 


Species  Act  or  result  in  the  destruction 
or  adverse  modification  of  such  species' 
critical  habitat. 

(3)  A  water  quality  standards  variance 
may  be  granted  if  the  applicant 
demonstrates  to  EPA  that  attaining  the 
water  quality  standard  is  not  feasible 
because: 

(i)  Naturally  occurring  pollutant 
concentrations  prevent  the  attainment  of 
the  use; 

(ii)  Natural,  ephemeral,  intermittent 
or  low  flow  conditions  or  water  levels 
prevent  tiie  attainment  of  the  use,  unless 
these  conditions  may  be  compensated 
for  by  the  discharge  of  sufficient  volume 
of  effluent  discharges  without  violating 
Commonwealth  water  conservation 
requirements  to  enable  uses  to  be  met: 

liii)  Human  caused  conditions  or 
sources  of  pollution  prevent  the 
attainment  of  the  use  and  cannot  be 
remedied  or  would  cause  more 
environmental  damage  to  correct  than  to 
leave  in  place: 

(iv)  Dams,  diversions  or  other  types  of 
hydrologic  modifications  preclude  the 
attainment  of  the  use,  and  it  is  not 
feasible  to  restore  the  water  body  to  its 
original  condition  or  to  operate  such 
modification  in  a  way  which  would 
result  in  the  attainment  of  the  use; 

(v)  Physical  conditions  related  to  the 
natural  features  of  the  water  body,  such 
as  the  lack  of  a  proper  substrate,  cover, 
flow,  depth,  pools,  riffles,  and  the  like 
unrelated  to  water  quality,  preclude 
attainment  of  aquatic  life  protection 
uses:  or 

(vi)  Controls  more  stringent  than 
those  required  by  sections  301(b)  and 
306  of  the  CWA  would  result  in 
substantial  and  widespread  economic 
and  social  impact. 

(4)  Procedures.  An  applicant  for  a 
water  quality  standards  variance  shall 
submit  a  request  to  the  Regional 
Administrator  of  EPA  Region  2.  The 


application  shall  include  all  relevant 
information  showing  that  the 
requirements  for  a  variance  have  been 
met.  The  applicant  must  demonstrate 
that  the  designated  use  is  unattainable 
for  one  of  the  reasons  specified  in 
paragraph  (c)(3)  of  this  section.  If  the 
Regional  Administrator  preliminarilv 
determines  that  grounds  exist  for 
granting  a  variance,  he/she  shall  provide 
public  notice  of  the  proposed  variance 
and  provide  an  opportunity  for  public 
comment.  Any  activities  required  as  a 
condition  of  the  Regional 
Administrator's  granting  of  a  variance 
shall  be  included  as  conditions  of  the 
NPDES  permit  for  the  applicant.  These 
terms  and  conditions  shall  be 
incorporated  into  the  applicant's  NPDES 
permit  through  the  permit  reissuance 
process  or  through  a  modification  of  the 
permit  pursuant  to  the  applicable 
permit  modification  provisions  of 
Puerto  Rico's  NPDES  program. 

(5)  A  variance  may  not  exceed  five 
years  or  the  term  of  the  NPDES  permit, 
whichever  is  less.  A  variance  may  be 
renewed  if  the  applicant  reapplies  and 
demonstrates  that  the  use  in  question  is 
still  not  attainable.  Renewal  of  the 
variance  may  be  denied  if  the  applicant 
did  not  comply  with  the  conditions  of 
the  original  variance,  or  otherwise  does 
not  meet  the  requirements  of  this 
section. 

[FR  Doc.  0.3-26409  Filed  10-17-03:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[I.D.  101403A] 

New  England  Fishery  Management 
Council;  Public  Meeting 

agency:  Ndtinnal  Marine  Fisheries 

Servict'  (WIFS).  Ndtiondl  Oi  tuinic  and 

Atmuspheru:  Administration  INOAA). 

Commerce. 

action:  Public;  meeting. 


summary:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  i-dav  Council  meeting  on 
November  4-b.  200.^.  to  cimsider  actions 
affecting  New  England  fisheries  in  the 
exclusive  economic  zone  (EEZ). 
DATES:  The  meeting  will  be  held  on 
Tuesday,  November  4.  ZOOi.  beginning 
at  9  a.m.  and  on  Wednesday  and 
Thursday  November  "i  and  6.  beginning 
at  a.iO  am 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn,  One  Newburv  Street, 
Peabodv.  MA  019b0;  telephtme  (978) 
535-4600.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Council.  50  Water  Street,  Mill  J, 
Newburvport.  MA  U1950;  telephone 
(978) 465-0492 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
|.  Howard.  Executive  Director.  New 
England  Fishery  Management  Council. 
(978)  46.5-0492 
SUPPLEMENTARY  INFORMATION: 

Tuesday.  Wednesday,  and  Thursday, 
November  4-6.  2003 

Following  introductions,  the  Council 
will  receive  reports  on  recent  activities 
from  the  C'ouncil  Chairman  and 
Executive  Directtir,  the  NMFS  Regional 
Administrator.  Northeast  Fisheries 
Science  Center  and  Mid-Atlantic 
Fishery  Management  Council  liaisons, 
NCOAA  General  (x)unsel  and 
representatives  of  the  US  Coast  Guaril. 
.NMFS  Enforcement  and  the  Atlantic 
States  Marine  Fisheries  Commission. 
For  the  remainder  of  the  day  the 
Council  will  focus  on  discussion, 
selection,  and  approval  of  final 
management  measures  for  inclusion  in 
Amendment  1 J  to  the  Northeast 
Multispecies  Fishery  Management  Plan 
(FMP).  This  process  will  continue 
through  mid-dav  on  Wednesday. 
November  5   At  that  time  the  Council 
has  scheduled  an  open  period  for  public 
comment  on  items  relevant  to  Council 
business  but  not  otherwise  listed  on  the 


agenda.  The  Couni  il  will  then  continue 
with  the  Amendment  \A  decision- 
making process  through  Thursday. 
November  t)   During  the  afternoon 
session  on  November  6  the  (Council  will 
consider  initial  action  on  a  framework 
adjustment  that  would  allow  limited 
acxess  scallop  vessels  to  fish  in  the 
Georges  Bank  areas  now  closed  to 
protect  groundfish.  Framework 
Adjustment  IH  to  the  Sea  Scallop  FMP' 
Framework  Ad|Ustinent  J9  to  the 
Northeast  Multispecies  FMP  could 
include  Total  Alhnvable  Catch  and 
possession  limits  for  finfish.  seasonal 
acxess.  gear  modifications,  mandatory 
observer  coverage  and  other  measures  to 
minimize  bycatch.  The  meeting  will 
adjourn  once  any  other  business-related 
issues  have  been  addressed. 

.Mthough  other  non-emergency  issues 
not  ((mtained  in  this  agenda  ma\  come 
before  this  Counc  il  for  discussion,  those 
issues  may  not  be  the  subjects  of  formal 
action  during  this  meeting.  Council 
action  will  be  restricted  to  those  issues 
specificallv  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  provided  that  the 
public  has  been  notified  of  the  Council's 
intent  to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
j.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  Oi  toher  14   2()(i:t. 
Brute  C.  Morehead, 

Artmii  Director.  Officf  of  Sustainable 
Fi.s/ienes.  Sational  Marine  Fisheries  Sen,  ice. 
|FR  Doc.  03-26.iq.S  Filed  10-17-03;  8:45  ami 
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ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
and  notice  of  scoping  process;  request 
for  comments. 

SUMMARY:  Based  on  recommendations 
from  the  Atlantic  States  Marine 
Fisheries  Commission  (Commission) 
and  comments  received  from  an 
advance  notice  of  proposed  rulemaking 
(ANPR).  NMFS  announces  its  intent  to 
prepare  an  environmental  impact 
statement  (EIS)  to  analyze  the  impacts 
on  the  human  environment  of  potential 
revisions  to  Federal  Atlantic  striped 
bass  regulations  for  the  U.S.  Exclusive 
Economic  Zone  (EEZ).  In  addition. 
NMFS  announces  that  the  public  will 
have  additional  opportunities  to 
c:umment  on  potential  management 
measures,  including  a  no  action 
alternative,  addressing  the 
Commission's  recommendations  and  on 
issues  that  should  be  considered  in 
development  of  the  EIS  during 
scheduled  scoping  meetings.  The 
purpose  of  this  notice  is  to  alert  the 
interested  public:  (1)  of  NMFS  intent  to 
prepare  an  EIS;  (2)  that  NMFS  will  be 
accepting  written  comments  on  its 
intention  to  draft  an  EIS;  and  (3)  that 
NMFS  will  conduct  public  scoping 
hearings  for  the  impact  statement  during 
which  the  public  is  invited  to  attend 
and  comment. 

DATES:  NMFS  will  discuss  and  take 
scoping  comments  at  public  meetings  in 
November  and  December  2003.  Written 
scoping  comments  will  also  be  accepted 
and  must  be  received  at  the  appropriate 
address  or  facsimile  (fax)  number  (see 
ADDRESSES)  no  later  than  5  p.m.  Eastern 
Standard  Time  on  or  before  December 
22,  2003. 

ADDRESSES:  Written  scoping  comments 
and  requests  for  copies  of  the  scoping 
document  and  other  information  should 
be  .sent  to;  Anne  Lange.  Chief,  State- 
Federal  Fisheries  Division.  Office  of 
Sustainable  Fisheries.  NMFS,  1315  East 
West  Highway.  Room  13317.  Silver 
Spring.  MD  20910.  Copies  of  scoping 
documents  may  also  be  obtained  on  the 
State-Federal  Fisheries  Division's 
website  at  http://i^-ww. nmfs.noaa.gov/ 
sfa/statf     federal/state    federal. htm 
after  5  p.m.  Eastern  Standard  Time  on 
November  3,  2003.  Comments  may  also 
be  sent  via  fax  to  (301)  713-0596." 
Comments  submitted  via  e-mail  or 
Internet  will  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Lange,  telephone  (301)713-2334. 
SUPPLEMENTARY  INFORMATION: 

Background 

NMFS  published  an  ANPR 
concerning  striped  bass  in  the  Federal 
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Register  on  July  21,  2003  (68  FR  43074). 
In  the  ANPR,  NMFS  annoimced  that  it 
was  considering  whether  to  propose 
rulemaking  to  revise  Federal  Atlantic 
striped  bass  regiilations  to  be 
compatible  with  the  Commission's 
Amendment  6  to  the  Interstate  Fishery 
Management  Plan  for  Atlantic  Striped 
Bass  (Amendment  6).  Under  the 
Atlantic  Striped  Bass  Conservation  Act, 
NMFS  is  obligated  to  regulate  striped 
bass  in  the  EEZ  in  a  manner  that  is 
compatible  with  state  management, 
which  is  set  forth  under  the 
Commission's  plan.  In  the  ANPR,  NMFS 
sought  comments  on  the  Commission's 
recommendations  to  the  Secretary  of 
Commerce  (Secretary)  to  open  the  EEZ 
to  the  harvest  of  Atlantic  striped  bass. 
NMFS  also  solicited  comments  on 
possible  alternative  management 
measures  and  issues  that  NMFS  should 
consider  relative  to  these 
recommendations.  The  comment  period 
closed  on  August  20,  2003.  The  public 
requested  more  time  to  submit 
comments;  NMFS  agreed,  and  reopened 
the  comment  period  from  August  26, 
2003,  until  September  25,  2003  (68  FR 
51232). 

Atlantic  Striped  Bass  management  is 
based  on  the  Commission's  Atlantic 
Striped  Bass  Interstate  Fishery 
Management  Plan  (ISFMP),  first  adopted 
in  1981.  From  1981  -  1994,  four  ISFMP 
Amendments  were  developed  that 
provided  a  series  of  management 
measures  that  led  to  the  rebuilding  of 
the  stocks.  In  1995,  the  Commission 
declared  the  Atlantic  striped  bass 
population  fully  restored  and 
implemented  Amendment  5  to  the 
ISFMP  to  perpetuate  the  stock  so  as  to 
allow  a  commercial  and  recreational 
harvest  consistent  with  the  long-term 
maintenance  of  the  striped  bass  stock. 
Since  then,  the  Commission  has  found 
that  the  population  has  expanded  to 
record  levels  of  abundance. 

To  maintain  this  recovered 
population,  the  Commission  approved 
Amendment  6  to  the  ISFMP  in  February 
2003  (copies  of  Amendment  6  are 
available  via  the  Commission's 
websiteat  http://www.asmfc.org).  The 
Commission  believes  that  the  measures 
contained  in  Amendment  6  are 
necessary  to  prevent  the  overfishing  of 
the  Atlantic  striped  bass  resource  while 
allowing  growth  in  both  the  commercial 
and  recreational  fishery.  Development 
of  Amendment  6  took  almost  4  years 
and  involved  extensive  input  from 
technical  and  industry  advisors,  and 
provided  numerous  opportimities  for 
the  public  to  comment  on  the  futiu-e 
management  of  the  species. 

Amendment  6  incorporates  results  of 
the  most  recent  Atlantic  striped  bass 


stock  assessment,  developed  by  the 
Atlantic  Coast  States,  the  Commission, 
NMFS,  and  the  U.S.  Fish  and  Wildlife 
Service  (see  section  1.2.2  of  Amendment 
6).  In  summary,  the  2001  stock 
assessment  concluded  that  the  overall 
abundance  of  the  stock  is  very  high  and 
fishing  mortality  remains  below  the 
target  rate.  The  stock=s  abundance 
increased  steadily  between  1982  and 
1997  and  since'then  has  remained 
stable.  The  fishing  mortality  rate 
increased  steadily  until  1999,  but 
decreased  slightly  in  2000.  Amendment 
6  also  includes  recommendations  to  the 
Secretary  on  the  development  of 
complementary  measures  in  the  EEZ. 
Management  of  Atlantic  striped  bass  in 
the  EEZ  was  one  of  the  issues  that  was 
considered  throughout  development  of 
Amendment  6. 

Recommendation  to  the  Secretary 

On  April  24,  2003,  the  Secretary 
received  a  letter  fi-om  the  Commission 
with  the  following  three 
recommendations  for  implementation  of 
regulations  in  the  EEZ:  (1)  Remove  the 
moratorium  on  the  harvest  of  Atlantic 
striped  bass  in  the  EEZ;  (2)  implement 
a  28-inch  (71.1  cm)  minimum  size  limit 
for  recreational  and  commercial  Atlantic 
striped  bass  fisheries  in  the  EEZ;  and  (3) 
allow  states  the  ability  to  adopt  more 
restrictive  rules  for  fishermen  and 
vessels  licensed  in  their  jurisdictions. 

In  support  of  its  request,  the 
Commission  provided  a  number  of 
reasons  to  justify  opening  the  EEZ  to 
striped  bass  fishing.  These  reasons 
include: 

(1)  In  1995,  due  in  part  to  a  closure 
of  the  EEZ  in  1990  to  striped  bass 
harvest,  the  population  of  this  species 
was  declared  fully  restored  bv  the 
Commission.  The  purpose  of  closing  the 
EEZ  was  to  protect  strong  year  classes 
entering  the  population  and  to  promote 
rebuilding  of  the  overfished  population. 

(2)  The  commercial  harvest  is 
controlled  by  hard  quotas;  when  they 
are  reached  the  fishery  is  closed;  and 
overages  are  taken  out  of  next  year's 
quotas.  The  Commercial  quota  will  be 
landed  regardless  of  whether  or  not  the 
EEZ  is  opened. 

(3)  Currently,  recreational  and 
commercial  catches  are  occurring  in  the 
EEZ  and  these  fish  are  required  to  be 
discarded.  Opening  the  EEZ  will 
convert  discarded  bycatch  of  striped 
bass  to  landings. 

(4)  Because  of  management  measures 
implemented  since  1990,  the  striped 
bass  population  has  recovered  to  a  point 
where  further  examination  of  whether 
this  fishery  should  occur  in  the  EEZ  is 
appropriate.  There  are  expectations 
among  a  number  of  fishing  industry' 


stakeholders  that  their  past  sacrifices 
would  result  in  future  opportunities  to 
harvest  striped  bass,  and  therefore,  there 
are  potential  credibility  issues 
associated  with  keeping  the  EEZ  closed, 
especially  in  light  of  the  current  status 
of  the  Atlantic  striped  bass  stock. 

(5)  The  recommendation  to  open  the 
EEZ  is  part  of  Amendment  6  which 
incorporates  new  management 
standards  to  ensure  stock  conservation 
including  targets  and  thresholds  for 
both  mortality  and  spawning  stock 
biomass.  Fishing  mortality  is  currently 
below  the  target  level,  and  spawning 
stock  biomass  is  1.5  times  the  target 
level. 

(6)  Amendment  6  includes  monitoring 
requirements  and  triggers  that  will 
allow  the  Commission  to  respond 
quickly  to  increased  mortality. 

(7)  The  bulk  of  the  public  comment 
(greater  than  75  percent)  received  in 
opposition  during  the  Amendment  6 
process  cited  expansion  of  the 
commercial  fishery  as  rationale  not  to 
open  the  EEZ.  The  Commission  believes 
the  rationale  is  incorrect  because  the 
commercial  fishery  is  controlled  by  a 
hard  quota. 

The  Commission  stated  that  its 
Atlantic  Striped  Bass  Technical 
Committee  would  monitor  annually  the 
Atlantic  striped  bass  population,  and.  if 
at  some  point  in  the  fijfure  the 
Commission  determines  that  the 
Atlantic  striped  bass  population  is 
overfished  or  that  overfishing  is 
occurring,  it  may  recommend  further 
management  measures  for  the  EEZ. 

Summary  of  ANPR  Comments 

In  addition  to  the  Commission's 
reasons  for  its  recommendation  to  the 
Secretary,  the  following  summarizes 
comments  in  support  of  opening  the 
EEZ:  (1)  Opening  the  EEZ  to  the  har\'est 
of  striped  bass  will  not  increase 
pressure  on  the  resource,  but  will 
dissipate  effort  over  a  larger  area  and 
reduce  the  congestion  by  small  trawlers 
and  recreational  boats  in  state  waters; 
and  (2)  enforcement  of  the  EEZ  closure 
is  difficult,  but  state  controls  at  the 
point  of  landing  work,  regardless  of 
where  the  fish  are  harvested.  Comments 
in  opposition  to  opening  the  EEZ  are 
summarized  as  follows:  (1)  Opening  the 
EEZ  could  create  conflicts  between  state 
and  Federal  jurisdictions,  such  as  in 
those  states  with  game  fish  status;  (2) 
bycatch  concerns  may  be  more  difficult 
to  address  if  fishing  for  striped  bass  is 
allowed  in  the  EEZ;  (3)  fishing  for 
striped  bass  in  the  EEZ  may  result  in  a 
directed  fishery  for  the  larger,  older, 
more  successful  breeders  assumed  to 
concentrate  offshore;  (4)  fishing  for 
striped  bass  in  the  EEZ  may  result  in  an 
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increase  in  mortality  because  overall 
harvest  may  increase;  (5)  allowing 
fishing  for  striped  bass  in  the  EEZ  mav 
result  in  landings  in  excess  of  target 
mortalitv  rates  set  forth  in  Amendment 
6;  and  (6)  opening  the  EEZ  to  fishing  for 
striped  bass  may  have  impacts  on  both 
human  and  fish  health  (such  concerns 
relate  to  PCB  consumption  and  bacterial 
infections  in  striped  bass).  NMFS 
believes  the  best  way  to  address  the 
issues  and  concerns  raised  during  the 
ANTR  comment  period  is  to  hold  a 
series  of  hearings  along  the  Atlantic 
coast  to  help  determine  the  scope  of  the 
eventual  EIS  that  it  intends  to  develop 
This  eventual  EIS  would  offer  analysis 
of  the  aforementioned  issues.  In 
addition,  during  the  scoping  process. 
NMFS  would  like  the  public  to 
comment  harther  on  the  Commission's 
recommendations,  including  comments 
both  on  other  potential  management 
measures,  including  a  no  action 
alternative,  as  well  as  comments  on 
other  issues  that  the  public  thinks 
should  to  be  analyzed  in  the 
development  of  this  EIS. 

Potential  Management  Measures  Being 
Considered 

All  persons  affected  bv  or  otherwise 
interested  in  Atlantic  striped  bass 
management  in  the  EEZ  are  invited  to 
participate  in  determining  the  scope  and 
significance  of  issues  to  be  analvzed  in 
development  of  an  EIS  by  submitting 
written  comments  (see  ADDRESSES)  or 
bv  participating  in  one  or  more  of  the 
scheduled  scoping  hearings  Potential 
management  measures  being  considered 
include:  (1)  no  action  -  maintain 
moratorium  in  EEZ;  and  [2]  open  the 
entire  EEZ,  implement  a  28-mch  (71.1 
cm)  minimum  size  limit,  and  allow 
states  to  adopt  more  restrictive 
regulations  for  fishermen  and  vessels 
licensed  in  their  state  (Commission 
recommendation)   In  addition,  N'MFS 
will  consider  additional  management 


measures  received  during  the  scoping 
process  that  will  both  benefit  the 
sustainabilitv  of  this  fishery  and  be 
c:ompatible  with  the  (Commission  plan. 
NMFS  will  consider,  through  the  EIS, 
all  impacts,  including  direct,  indirect 
and  cumulative,  of  the  potential 
management  measures  to  be  considered. 
The  scoping  process  will  also  identify 
and  eliminate  from  detailed  study  issues 
that  are  not  significant.  Once  an  EIS  is 
developed,  NMFS  will  hold  public 
hearings  to  receive  comments,  on  the 
draft  EIS 

Schedule  of  Public  Scoping  Hearings 

1.  VVednesdav.  November  5,  2003  - 
Portsmouth,  NH,  7-8:30  p.m. 

Urban  Forestrv  Center,  45  Elwin 
Road,  Portsmouth,  NH  03801 

2  VVednesdav.  November  12.  2003  - 
Manteo,  NC,  7-9  p.m. 

North  Carolina  Aquarium  on  Roanoke 
Island,  374  .■\irport  Road,  Manteo,  NC 

279.54 

3.  Tuesdav.  .November  18,  2003  -Toms 
River,  N],  fi-9  p.m. 

Qualitv  Inn,  815  Route  37,  Toms 
River,  N|  08755 

4.  VVednesdav,  November  19,  2003  - 
Dover,  DE,  6:30-7:30  p.m. 

Delaware  Depanment  of  Natural 
Resources  and  Environmental  Control, 
Richardson  ii  Robbins  Bldg.,  89  Kings 
Highwav,  Df)ver,  DE 

5   Mondav,  December  1,  2003  -  Stony 
Brook,  NY,  7:30-9:30  p.m. 

State  University  of  New  York  at  Stony 
Brook  (SUNY).  Student  Activities 
Center,  Ni( nils  Road,  Stonv  Brook,  NY 
11794 

H.  Tuesdav.  December  2,  2003  -  Old 
Lvme,  CT,  7-9  pin 

Connecticut  Department  of 
Environmental  Protection,  Marine 
Headquarters.  Boating  Education 
Building.  333  Ferrv  Road,  Old  Lvme,  CT 
Of), 571  7   Mondav.  December  8,  2003  - 
Portland.  ME,  7-9  p.m. 

Holidav  Inn  Bv  The  Bav,  88  Spring 
Street.  Portland,  ME  04101 


8.  Tuesday,  December  9,  2003- 
Bourne.  MA,  7-10  p.m. 

Canal  Club,  100  Trowbridge  Road, 
Bourne.  MA  02532 

9.  Wednesday,  December  10,  2003  - 
Narragansett,  RI.  7-9  p.m. 

University  of  Rhode  Island.  Bay 
Campus.  Corless  Auditorium,  South 
Ferry  Road.  Narragansett.  RI 

The  public  is  reminded  that  NMFS 
expects  participants  at  the  public 
hearings  to  conduct  themselves 
appropriately.  At  the  beginning  of  each 
public  hearing,  a  NMFS  representative 
will  explain  the  ground  rules  (e.g.. 
alcohol  is  prohibited  from  the  hearing 
room;  attendees  will  be  called  to  give 
their  comments  in  the  order  in  which 
they  registered  to  speak;  each  attendee 
will  have  an  equal  amount  of  time  to 
speak;  and  attendees  should  not 
interrupt  one  another].  The  NMFS 
representative  will  attempt  to  structure 
the  hearing  so  that  all  attending 
members  of  the  public  will  be  able  to 
comment,  if  they  so  choose,  regardless 
of  the  controversial  nature  of  the 
subject(s).  Attendees  are  expected  to 
respect  the  ground  rules,  and.  if  they  do 
not.  thev  will  be  asked  to  leave  the 
hearing. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Tom  Meyer,  (301) 
713-2334,  at  least  7  days  prior  to  the 
hearing  in  question. 

Authority:  16  U.S.C.  1851  note. 

Dated;  October  15.  2003. 
Bruce  C.  Morehead. 
Acting  Director.  Office  of  Sustainable 
F(s/icnf  s.  Sationai  Marine  Fisheries  Service. 
|FR  Doc.  03-26400  Filed  10-17-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  ailes  or 
proposed  ailes  that  are  applicabie  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
njlings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agerury 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  03-035N] 

National  Advisory  Committee  on  Meat 
and  Poultry  Inspection;  Nomination  for 
Membership 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  The  Department  of 
Agriculture  (USDA)  is  soliciting 
nominations  for  membership  on  the 
National  Advisory  Committee  on  Meat 
and  Poultry  Inspection  (NACMPI).  This 
notice  will  be  used  to  fill  one  vacancy 
on  the  Committee.  The  full  Committee 
consists  of  16-18  members,  and  each 
person  selected  is  expected  to  serve  a  2- 
year  term.  The  term  for  the  individual 
selected  to  fill  this  vacancy  will  expire 
with  the  cmrent  Committee  in  March 
2005. 

DATES:  The  names  of  the  nominees  and 
their  typed  curricula  vitae  or  resumes 
must  be  postmarked  no  later  than 
November  19,  2003.  Applications  are 
available  on-line  at  http:// 
www.fsis.  usda.gov/OPPDE/NACMPI/ 
Nominations.htm. 

ADDRESSES:  Nominating  materials 
should  be  submitted  to  Dr.  Garry  L. 
McKee,  Administrator,  Food  Safety  and 
Inspection  Service,  USDA,  Room  615 
Cotton  Annex  Building,  300  12th  Street, 
SW,  Washington,  DC  20250-3700. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sonya  L.  West,  Meat  and  Poultry 
Advisory  Committee  Staff;  telephone 
(202)  720-2561;  Fax  (202)  205-0157;  e- 
mail:  sonya.west@fsis.usda.gov. 
SUPPLEMENTARY  INFORMATION:  USDA  is 
seeking  nominees  for  membership  on 
the  National  Advisory  Committee  on 
Meat  and  Poultry  Inspection.  The 
Committee  provides  advice  and 
recommendations  to  the  Secretary  on 
the  meat  and  poultry  inspection 


programs,  pursuant  to  sections  7{c),  24, 
205,  301(a)(3).  301(a)(4),  and  301(c)  of 
the  Federal  Meat  Inspection  Act  (21 
U.S.C.  607(c),  624,  645,  661(a)(3), 
661(a)(4)),  and  661(c)  and  the  sections 
5(a)(3),  5(a)(4),  5(c),  8(b),  and  11(e)  of 
the  Poultry  Products  Inspection  Act  (21 
U.S.C.  454(a)(3),  454(a)(4),  454(c), 
457(b),  and  460(e)).  Nominations  for 
membership  are  generally  sought  from 
persons  representing  producers; 
processors;  exporters  and  importers  of 
meat  and  poultry  products;  academia; 
Federal  and  State  government  officials; 
and  consumers.  Due  to  the  resignation 
of  a  member  appointed  in  March  2003, 
we  are  currently  seeking  a  consumer 
representative  at  this  time  in  order  to 
maintain  the  balance  of  representation 
in  all  areas  of  interest  on  the  Committee. 
This  appointee  will  serve  out  the 
remainder  of  this  term  which  ends  in 
March  2005. 

Appointments  to  the  Committee  will 
be  made  by  the  Secretary.  To  ensure  that 
recommendations  of  the  Committee  take 
into  account  the  needs  of  the  diverse 
groups  served  by  the  Department, 
membership  should  include,  to  the 
extent  practicable,  persons  with 
demonstrated  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities.  It  is  anticipated  that  the 
Committee  will  meet  at  least  twice 
annually. 

Background 

On  April  15,  2003,  the  Secretar>'  of 
Agriculture  renewed  the  charter  for  the 
NACMPI.  The  Administrator  of  FSIS  is 
the  Chairperson  of  the  Committee.  The 
current  members  of  the  NACMPI  are: 
Ms.  Deanna  Baldwin,  Maryland 
Department  of  Agriculture;  Dr.  Gladys 
Bayse,  Spelman  College;  Dr.  David 
Carpenter,  Southern  Illinois  University; 
Dr.  James  Denton,  University  of 
Arkansas;  Dr.  Kevin  Elfering,  Miimesota 
Department  of  Agricultm-e;  Ms.  Sandra 
Esidn,  American  Association  of  Retired 
Persons;  Mr.  Michael  Govro,  Oregon 
Department  of  Agriculture;  Dr.  Joseph 
Harris,  Southwest  Meat  Association;  Dr. 
Jill  HoUingsworth,  Food  Marketing 
Institute;  Dr.  Alice  Johnson,  National 
Turkey  Federation;  Mr.  Michael 
Kowalcyk,  Safe  Tables  Our  Priority;  Dr. 
Irene  Leech,  Virginia  Citizens  Consumer 
Coimcil;  Mr.  Charles  Link,  Cargill 
Meats;  Dr.  Catherine  Logue,  North 
Dakota  State  University;  and  Mr.  Mark 
Schad,  Schad  Meats. 


Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
ensure  that  minorities,  women,  and 
persons  with  disabilities  are  aware  of 
the  notice,  FSIS  will  aimounce  it  and 
make  copies  of  this  Federal  Register 
publication  available  through  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  Constituent  Update,  which  is 
communicated  via  Listserv,  a  fr'  e  e-mail 
Subscription  service.  la  addition,  the 
update  is  used  to  provide  information 
regarding  FSIS  policies,  procedures, 
regulations.  Federal  F    ^ter  Notices, 
FSIS  public  meetings,  recalls,  and  any 
other  types  of  information  th  ♦  could 
affect  or  would  be  of  interest  i  i  our 
constituents/stakeholcjrs.  The 
constituent  Listserv  consists  of  industry, 
trade,  and  farm  groups,  consumer 
interest  groups,  allied  health 
professionals,  scientific  professionals, 
and  other  individuals  that  have 
requested  to  be  included.  Through  the 
Listserv  and  Web  page.  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience. 

For  more  information  contact  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-9113.  To  be  added  to  the 
free  e-mail  subscription  ser\'ice 
(Listserv)  go  to  the  "Constituent 
Update"  page  on  the  Internet  at: 
http://www.fsis.usda.gov/oa/update/ 
subscribe. asp.  Click  on  the  "Subscribe 
to  the  Constituent  Update  Listser\  "  link, 
then  fill  out  and  submit  the  form. 

Done  in  Washington,  DC.  on  October  14. 
2003. 

Garry  L.  McKee, 

Administrator. 

[FR  Doc.  03-26387  Filed  10-17-03:  8:45  am] 

BILUNG  CODE  341i>-OM-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Northwest  Sacramento  Provincial 
Advisory  Committee  (SAC  PAC) 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Northwest  Sacramento 
Provincial  Advisory  Committee  (PAC) 
will  meet  on  December  17,  2003,  at  the 
Bm-eau  of  Land  Management  Conference 
Room,  Redding,  California.  The  purpose 
of  the  meeting  is  to  discuss  issues 
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relating  to  implementing  the  Northwest 
Forest  Plan 

DATE  AND  TIME:  The  meeting  will  be  held 
December  17.  200:-i  from  4  a.m.  to  4  p.m 
LOCATION:  The  meeting  will  be  held  in 
the  Bureau  of  Land  Management 
Conference  Room,  .iort  Hemsted  Road  in 
Redding.  Califtirnia 

FOR  FURTHER  INFORMATION  CONTACT:  |ulie 
Nelson.  Committee  Coordinator.  L  SUA. 
Shasta-Tnnitv  National  Forest.  2400 
Washington  Ave.,  Redding.  CA  96001. 
(530)  242-2269;  e-mail: 
jknplsonS^fs.fed.us 

SUPPLEMENTARY  INFORMATION:  Tht^ 
meeting  is  open  to  the  public. 
Opportunity  will  be  provided  for  puhlu 
input  and  individuals  will  have  the 
opportunity  to  address  the  Committee  at 
that  time 

Dated   0(  tober  14,  2003. 
J.  Sharon  Heywood, 
Forest  Supt^n'iMr. 
[FR  Doc.  03-26365  Filed  10-17-03;  8:45  am] 

BILUNG  COOC  3410-FK-*! 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Shasta  County  Resource  Advisory 
Committee  (RAC) 

AGENCY:  Forest  Service.  L:SDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Shasta  County  Resource 

Advison,'  Committee  (R.\C)  will  meet  on 
October  29.  200;J.  in  Redding. 
California,  The  purpose  of  the  meeting 
will  be  to  hear  presentations  from 
applicants  proposing  pro|ects,  review 
project  proposals,  and  receive  reports 
from  working  committees, 
DATES:  The  meeting  will  be  held  on 
October  29.  2003.  from  8  a.m.  to  noon 
ADDRESSES:  The  meeting  will  be  held  at 
Northern  California  Service  Center. 
6101  .\irport  Road. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Mclver.  coordinator.  ISD.A  Forest 
Service.  (530)  242-2494   E-mail: 
kmciver&fs.fed.us 

SUPPLEMENTARY  INFORMATION:  The 

meeting  is  open  to  the  public 
Discussion  is  limited  to  Forest  Service 
staff  and  committee  members.  However, 
time  will  be  provided  for  public  input, 
giving  individuals  the  opportunit\'  to 
address  the  committee. 

Dated:  October  14,  2003. 
J.  Sharon  Heywood. 

Forest  Supenisor. 

!FR  Dor  o:i-26364  Filed  10-17-03;  8:45  am) 

BILUNG  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Rural  Business-Cooperative 

Service,  I'SDA. 

ACTION:  Proposed  c:ollection;  ccmiments 

recjuested 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Rural  Business- 
Cooperative  Service's  (RBS)  intention  to 
recjuest  an  e.xtension  for  a  currently 
,i()pr()ved  information  collection  in 
support  of  the  program  for  the  Annual 
Survev  of  Farnujr  Cooperatives,  as 
authorized  in  the  (.ooporative  Marketing 
Act  of  1926. 

DATES:  Comments  on  this  notice  must  be 
received  bv  Dei:ember  19,  2003.  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT:  E 
Eldon  EversuU.  (Acting)  Director. 
Statistics  Staff.  RBS.  U.S.  Department  of 
Agric  ulture.  .STOP  3256.  1400 
Independence  .Avenue.  S\V.. 
Washington.  DC  20250-3256, 
Telephone  (202)  690-1415  or  send  an  e- 
mail  message  to: 
eldon  f'vtTSLiI If!  usdu.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Annual  Survey  of  Farmer 
Cooperatives. 

OMB  Xumher  0570-0007. 

Exfiinitioii  Dcitf  of  Apprnvdl:  April  30. 
2004 

Tvpe  (>t  Rt'(jurst  Intent  to  extend  and 
revise  a  currentiv  approved  information 
collection 

Ahstnu  t:  The  primary  objective  of 
Rural  Business-Cooperative  Service 
(RBS)  IS  to  promote  understanding,  use 
,iiul  development  of  the  cooperative 
form  of  business  as  a  viable  option  for 
enhancing  the  income  of  the  agricultural 
producers  and  other  rural  residents. 
RBS'  direct  role-  is  providing  knowledge 
to  improve  the  effectiveness  and 
performance  of  farmer  cooperative 
businesses  through  technical  assistance, 
research,  informatum,  and  education. 
The  annual  survey  of  farmer 
(  ooperatives  collects  basic;  statistics  on 
(  Doperative  business  volume,  net 
inc;ome.  members,  financial  status, 
emplovees,  and  other  selec:ted 
information  to  support  RBS'  objective 
and  rc;le.  (iooper.ttive  statistic;s  are 
published  in  various  reports  and  used 
bv  the  U.S.  Department  of  Agriculture. 
(  ooperative  management,  educ;ators  and 
Mtliers  ill  planning  and  promoting  the 
cooperatixe  lonn  of  business. 


Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1  hour  or  less  per 
response 

Respondents:  Farmer  cooperatives. 

Estimated  Sumber  of  Respondents: 
1.766. 

Estimated  Xumber  of  Responses  per 
Respondent:  1. 

Estimated  Sumber  of  Responses:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,685  Hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Cheryl  Thompson, 
Regulations  and  Paperwork 
Management  Division,  at  (202)  692- 
0043. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessarv  for  the  proper  performance 
of  the  functions  of  RBS,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
RBS'  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical  or 
other  technological  collection 
techniques  or  forms  of  information 
technologv.  Comments  may  be  sent  to 
Cheryl  Thompson.  Regulation  and 
Paperwork  Management  ranch,  support 
Services  Division.  U.S.  Department  of 
Agriculture,  Rural  Development,  STOP 
0742,  Washington,  DC  2025Q-0742.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  October  6,  2003. 
)ohn  Rosso, 

Administrntnr.  Rural  Business-Cooperative' 

Serx'ire. 

[FR  Doc.  03-26366  Filed  10-17-03;  8:45  am] 

BILLING  CODE  3410-XY-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Rural  Business-Cooperative 

Service.  USDA. 

ACTION:  Proposed  collection;  comments 

requested. 
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summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Rural  Business- 
Cooperative  Service's  intention  to 
request  an  extension  for  a  currently 
approved  information  collection  in 
support  of  the  program  for  Research  on 
Rural  Cooperative  Opportunities  and 
Problems. 

DATES:  Comments  on  this  notice  must  be 
received  by  December  19,  2003  to  be 
assured  of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  H.  Stafford,  Director, 
Cooperative  Marketing  Division,  Rural 
Business-Cooperative  Service,  U.S. 
Department  of  Agriculture  (USD A), 
STOP  3252,  1400  Independence 
Avenue.  SW.,  Washington,  DC  20250- 
3252,  Telephone  (202)  690-0368,  Fax 
(202)  690-2723  or  send  an  e-mail 
message  to  tbomas.stafford@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Research  on  Rural  Cooperative 
Opportunities  and  Problems. 

OMB  Number:  0575-0028. 

Expiration  Date  of  Approval:  February 
29.  2004. 

Type  of  Request:  Intent  to  extend  and 
revise  a  currently  approved  information 
collection. 

Abstract:  The  mission  of  Rural 
Business-Cooperative  Service,  USDA 
(RBS)  is  tolmprove  the  quality  of  life  in 
rural  America  by  financing  community 
facilities  and  businesses,  providing 
technical  assistance  and  creating 
effective  strategies  for  rural 
development.  One  of  RBS's  direct  roles 
is  in  providing  knowledge  to  improve 
the  effectiveness  and  performance  of 
farmer  cooperative  businesses. 

This  information  collection  is  for  the 
purpose  of  responding  to  a  solicitation 
for  proposals  to  conduct  research 
through  cooperative  agreements. 
Research  proposals  are  to  be  on  critical 
issues  vital  to  the  development  and 
sustainability  of  user-owned 
cooperatives  as  a  means  of  improving 
the  quality  of  life  in  America's  rural 
communities.  The  availability  of  funds 
will  be  announced  on  an  annual  basis. 
The  announcement  will  seek  proposals 
from  institutions  of  higher  education 
and  nonprofit  organizations.  The  funds 
will  be  awarded  on  a  competitive  basis 
using  specific  selection  criteria. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  range  from  10  minutes  to 
1 5  hours  per  response. 

Respondents:  Not-for-profit 
institutions  and  institutions  of  higher 
education. 

Estimated  Number  of  Respondents: 
50. 


Estimated  Number  of  Responses  per 
Respondent:  5. 

Estimated  Number  of  Responses:  248. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,339. 

Copies  of  this  information  collection 
can  be  obtained  from  Renita  Bolden. 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0035. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  RBS,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of 
RBS's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Renita  Bolden.  Regulations  and 
Paperwork  Management  Branch,  U.S. 
Department  of  Agriculture,  Rural 
Development.  STOP  0742,  1400 
Independence  Ave.  SW.,  Washington, 
DC  20250.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  October  8.  2003. 
Peter  J.  Thomas, 

Acting  Administrator,  Rural  Business — 

Cooperative  Service. 

[FR  Doc.  03-26417  Filed  10-17-03;  8:45  am] 

BILUNG  CODE  3410-XY-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  101S03A] 

Proposed  information  Coliection; 
Comment  Request;  Applications  and 
Reporting  Requirements  for  Small 
Take  of  Marine  Mammals  by  Specified 
Activities  Under  the  Marine  Mammal 
Protection  Act 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 


effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  requiied  bv  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  19, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625. 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  dHyneh&doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Kenneth  R.  Hollingshead. 
fishery  biologist,  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  1315  East-West  Highway.  Silver 
Spring,  MD  20910-3225  (telephone 
301-713-2055.  ext  128). 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  taking  by  harassment,  injury,  or 
mortality  of  marine  mammals  is 
prohibited  by  the  Marine  Mammal 
Protection  Act  (MMPA)  unless 
exempted  or  authorized  by  permit.  The 
incidental-take  program  authorizes  the 
taking  of  marine  mammals  incidental  to 
maritime  activities  (military,  oil 
industry',  oceanographic  research).  It  is 
the  responsibility  of  the  activity  to 
determine  if  it  might  have  a  "taking" 
and.  if  it  does,  to  apply  for  an 
authorization.  Applications  are 
necessary'  for  NOAA  to  know  that  an 
authorization  is  needed  and  to 
determine  whether  authorization  can  be 
made  under  the  MMPA.  Reporting 
requirements  are  mandated  by  the 
MMPA  and  are  necessary  to  ensure  that 
determinations  made  in  regard  to  the 
impact  on  marine  mammals  are  valid. 

II.  Method  of  Collection 

Information  is  supplied  in  response  to 
regulations  or  other  guidance.  No  forms 
are  involved. 

m.  Data 

OMB  Number:  0648-0151. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations;  not-for-profit 
institutions:  Federal  government;  and 
State,  Local,  or  Tribal  Government. 
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Estimated  Number  of  Respondents: 
67. 

Estimated  Time  Per  Response:  483 
hours  for  a  request  for  new  or  the 
renewal  of  regulations;  45  hours  for  an 
application  for  Letter  of  Authorization 
(response  times  van,'  significantly  based 
on  the  complexity  of  the  application); 
200  hours  for  an  application  for  an 
Incidental  Harassment  Authorization; 
and  93-120  hours  for  a  90-day, 
quarterly,  or  annual  report  under  a 
Letter  of  Authorization  or  Incidental 
Harassment  Authorization. 

Estimated  Total  Annual  Burden 
Hours:  15,912. 

Estimated  Total  Annual  Cost  to 
Public:  $24,200. 

rV'.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enliance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology 

Comrhents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  October  14,  2003 
Gwellnar  Banks. 

Management  Analvst.  Office  of  the  Chief 

Information  Officer 

[FR  Doc.  03-26397  Filed  10-17-03;  8:45  am] 

BIUJNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

n.0. 101503B] 

Proposed  Information  Collection; 
Comment  Request;  Shelf  Rocldish 
Habitat  in  the  Southern  California 
Bight 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Notice. 


summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 


respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
350fi(c)(2)(A)) 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  19, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW. 
Washington.  DC  20230  (or  via  the 
Internet  at  dtivnek'^dnc.gnv). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
c;opies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  John  Harms,  2725  Montlake 
Blvd  E,  Seattle,  WA  98112,  (206)  860- 
3414.  or  john  hanns'f^noaa.gov 
SUPPLEMENTARY  INFORMATION: 

I,  Abstract 

The  Northwest  Fisheries  Science 
Center  (NWFS(')  seeks  to  expand  its 
information  base  for  shelf  rockfish 
within  the  Southern  California  Bight  by 
developing  a  hook  and  line  survey.  In 
order  to  most  efficiently  sample  the 
Bight,  the  NWFSC  is  interested  in 
collaborating  with  local  sptjrt  and 
commercial  fishermen  familiar  with 
bocaccio  and  other  shelf  rockfish. 
Specifically,  the  NWFSC  would  like  to 
solicit  industry  input  on  habitat  and 
location  information  (such  as.  latitude 
and  longitude  for  locations  known  to 
contain  shelf  rockfish;  the  predominant 
species  of  rockfish  found  at  that 
locati(jn;  general  information  on  the 
name  of  the  bank  or  reef  at  that  location; 
and  the  depth  of  the  water  at  that 
location)  for  shelf  rockfish  that  will  then 
be  directly  incorporated  into  the  design 
and  site  selection  for  the  resulting  hook 
and  line  study.  The  information 
collected  will  be  on  a  voluntary  basis. 

n.  Method  of  Collection 

The  NWFSC"  will  develop  a 
questionnaire  that  can  be  distributed  in 
both  paper  and  electronic  formats,  that 
will  Various  means  will  be  used  to 
distribute  the  questionnaire  including 
word  of  mouth,  placing  the 
questionnaire  on  the  Internet,  working 
through  industry  groups,  personal 
contact,  etc. 

III.  Data 

OMB  Number:  None. 
Form  Number:  None. 
Type  of  Review:  Regular  submission. 


Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Time  Per  Response:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  25. 

Estimated  Total  Annual  Cost  to 
Public:  $10.  (Respondents  who  are  not 
able  to  respond  electronically  or  by  fax 
would  incur  standard  postage  fees 
which  are  not  expected  to  exceed  the 
cost  of  a  S.37  stamp,) 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  October  14,  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  03-26398  Filed  10-17-03;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[l.D.  101503C] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C, 
Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 

Title:  Subsistence  Fishery  for  Pacific 
Halibut  on  Waters  Off  Alaska: 
Registration  and  Marking  of  Gear. 
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Form  Numbeiis):  None. 

OMB  Approval  Number:  0648-0460. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  1,739. 

Number  of  Respondents:  13,350. 

Average  Hours  Per  Response:  10 
minutes  for  a  registration  and  15 
minutes  to  mark  buoys. 

Needs  and  Uses:  This  program  for  the 
Pacific  halibut  subsistence  fishery 
includes  requirements  for  registration  to 
participate  in  the  fishery,  and  the 
marking  of  certain  types  of  gear  used  in 
this  fishery.  The  registration 
requirement  is  intended  to  allow 
qualified  persons  to  practice  the  long- 
term  customary  and  traditional  harvest 
of  Pacific  halibut  for  food  in  a  non- 
commercial manner.  The  gear-marking 
requirement  aids  in  enforcement  and  in 
actions  related  to  gear  damage  or  loss. 
The  registration  information  may  be 
submitted  by  an  individual  or  as  a  list 
of  multiple  individuals  from  an  Alaska 
Native  tribe.  Submissions  may  be  made 
by  mail,  FAX,  e-mail,  or  on-line. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit 
organizations;  State,  Local,  or  Tribal 
Government. 

Frequency:  On  occasion,  every  2  or  4 
years. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHynek@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  FAX  number  202-395-7285,  or 
David _Rostkei®omb. eop.gov. 

Dated:  October  14,  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  03-26399  Filed  10-17-03;  8:45  am] 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 


National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  030905221-3249-02] 

National  Weather  Service 
Modernization  and  Associated 
Restructuring;  Final  Certification  of  No 
Degradation  of  Service  for  the  Closure 
of  One  Weather  Service  Office  (WSO) 

AGENCY:  National  Weather  Service 
(NWS),  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce,  Commerce. 
action:  Notice. 

SUMMARY:  On  September  26,  2003,  the 
Under  Secretary  of  Commerce  for 
Oceans  and  Atmosphere  certified  that 
closiKe  of  the  Meridian,  Mississippi, 
Weather  Service  Office  (WSO)  will  not 
cause  a  degradation  in  service  to  the 
ciffected  service  area.  On  September  26, 
2003,  the  Under  Secretary  of  Commerce 
for  Oceans  and  Atmosphere  transmitted 
to  Congress  notice  of  approval  of  the 
closure  certification  for  WSO  Meridian, 
Mississippi.  Public  Law  102-567 
requires  final  certifications  be  published 
in  the  Federal  Register.  This  notice 
satisfies  that  requirement. 

ADDRESSES:  Requests  for  copies  of  the 
final  certification  packages  should  be 
sent  to  John  Sokich,  Room  11426,  1325 
East-West  Highway,  Silver  Spring,  MD 
20910-3283. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Sokich,  301-713-0258. 

Dated:  October  14,  2003. 

John  E.  Jones, 

Deputy  Assistant  Administrator  for  Weather 
Services. 

[FR  Doc.  03-26372  Filed  10-17-03;  8:45  am] 

BtLUNG  CODE  3510-KE-P 


Office  of  Law  Enforcement,  National 
Fish  and  Wildlife  Forensics  Laborator\'. 
1490  East  Main  Street,  Ashland.  Oregon 
97520,  have  been  gremted. 
ADDRESSES:  The  modifications  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910  (phone 
301/713-2289,  fax  301/713-0376):  and. 

Northwest  Region,  NMFS,  7600  Sand 
Point  Way  NE,  BIN  C15700,  Bldg.  1, 
Seattle,  WA  98115-0700;  phone 
(206)526-6150;  fax  (206)526-6426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Jefferies  or  Ruth  Johnson, 
(301)713-2289. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.  100703A] 

Endangered  Species;  Permit  No.  1123 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Scientific  research  permit 
modification. 

SUMMARY:  Notice  is  hereby  given  that 
requests  for  modifications  of  scientific 
research  permits  No.  1123  submitted  by 
U.S.  Fish  and  Wildlife  Service  (Edgard 
O.  Espinoza,  Primary  Investigator), 


SUPPLEMENTARY  INFORMATION:  The 
requested  modifications  have  been 
granted  under  the  authority  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.) 
and  the  provisions  of  §  222.306  of  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
and  threatened  fish  and  wildlife  (50 
CFR  222-226). 

NFWFL  is  authorized  to  possess 
samples  of  ESA-listed  non-marine 
mammal  and  non-reptilian  species 
under  NMFS  jurisdiction  associated 
with  genetic  research  studies  and 
support  of  law  enforcement  actions. 
Law  enforcement  personnel  have  an 
ongoing  need  for  scientific  assistance  in 
cases  concerning  endangered,  protected, 
and  managed  marine  species.  The  Fish 
and  Wildlife  Forensics  Center  provides 
technical/scientific  assistance  to  a 
variety  of  law  enforcement  agencies 
including  NMFS  Enforcement,  US 
Customs,  US  Fish  and  Wildlife  Service 
as  well  as  state  wildlife  enforcement 
agencies.  Forensics  analyses  generally 
involve  a  biochemical  or  genetic  test 
when  a  comparison  is  made  between 
evidence  and  voucher  samples.  Voucher 
samples  which  are  used  in  a  forensics 
analysis  are  collected  and  maintained 
under  strict  criteria  that  includes 
documentation  (species  identification 
form)  from  the  expert  who  has 
authenticated  the  samples;  a  chain  of 
custody  which  originates  with  the 
sample  collection;  and  storage  under 
secure  conditions.  The  issuance  of  this 
modification  will  extend  the  authorized 
activities  through  December  31,  2004. 
Issuance  of  these  modifications,  as 
required  by  the  ESA  was  based  on  a 
finding  that  such  permits:  (1)  Were 
applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  these  permits;  and  (3)  are  consistent 
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with  the  purposes  and  policies  set  forth 
in  section  2  of  the  ESA 

Dated;  October  10,  2003. 
Carrie  W.  Hubard. 

Acting  Chief.  Ptrwits.  Ci>nsfn,ation  and 
Education  Division.  Office  of  Protfctt'd 
Resources.  Sational  Marine  Fisheries  Sen  ice. 
(FR  Doc.  03-26396  Filed  10-17-03.  8  45  anil 
BILLING  COD€  3510-22  S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Agency  Information  Collection 

ACTION:  Request  for  information. 


SUMMARY:  In  furtherance  of  its 
implementation  uf  the  new  U.S. 
Commercial  Remote  Sensing  Policy 
authorized  by  the  President  on  April  2',. 
2003.  the  National  Oceanic  and 
Atmospheric:  Administration  (N(LAA)  i.s 
seelting  public  comment  with  regard  to 
NOAA's  licensing  of  commercial  remot^■ 
sensing  satellite  systems,  including 
existing  Federal  regulations,  current 
licensing  conditions,  and  possible 
dlternatiye  approat:hes.  This  Request  for 
Information  extends  the  t oniment 
period  of  a  preyious  .N'OAA  request 
which  was  published  on  luly  15,  200J. 
DATES:  Submit  comments  on  or  before 
Noyember  19.  2003, 
ADDRESSES:  Submit  written  comments 
to  N'OAA  NESDIS  International  and 
Interagency  .\ffairs  OtTu  e.  1335  East- 
West  Highway  SSMCl.  Room  7311. 
Silyer  Spring!  MD  20910.  attn:  Timothy 
Sfryker.  Chief,  Satellite  .-\ctivities 
Branch 

SUPPLEMENTARY  INFORMATION:  Thf  new 

US,  National  Spa(  e  Policy,  as 
authorized  by  the  President  on  ,-\pril  25. 
2003.  establishes  guidance  and 
implementation  actions  for  cf)mmeriial 
remote  sensing  space  capabilities,  A  tai  t 
sheet  regarding  the  new  policy  directive 
mav  be  found  in  the  •What's  New" 
section  on  the  N'OAA  Commercial 
Remote  Sensing  Licensing  Web  site  at 
http://ww\\-. Iicpnsing.nnuu.gov.  The 
policy  s  goal  is  'to  advance  and  protect 
L',S,  national  security  and  foreign  policy 
interests  by  maintaining  the  nation's 
leadership  in  remote  sensing  space 
activities,  and  by  sustaining  and 
enhancing  the  US   remote  sensing 
industry." 

As  part  of  the  implementation  iif  the 
new  policy,  NOAA  is  seeking  public 
comment  on  all  aspects  of  its  licensing 
program  for  commercial  remote  sensing 
satellite  systems.  NO.A.A  is  seeking 
comments  on  topics  such  as: 


•  The  current  NOAA  regulations  on 
commercial  remote  sensing  satellite 
systems  (15  CFR  960); 

•  The  currtmt  thresholds  for 
commercial  operations  of  U.S.  systems; 

•  The  US,  Government's  manner  of 
conditioning  operations  of  U.S.  system 
operators; 

•  Issues  of  foreign  availability  and 
c:()mpetition;  and. 

•  Possible  alternative  approaches  to 
address  U.S.  national  security,  foreign 
policy,  and  commercial  interests. 

For  public  reference,  the  Land  Remote 
Sensing  Policy  Act  of  1992,  NOAA 
regulations,  and  other  relevant  materials 
may  he  found  in  the   'Reference 
Materials  '  section  on  the  NOAA 
t]ominen:ial  Remote  Sensing  Licensing. 
Web  site  at  http:// 
iv\\\y  licrnsmg  nouu.gov.  Comments 
sht)uld  be  received  by  NOAA  n(j  later 
than  November  19.  2003  by  postal 
ser\  ii  e  to  the  addres.-.  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Strvker.  NOAA/NESDIS 
International  and  Interagency  Affairs. 
1335  Kast-\V>'st  Highway,  Room  7311. 
Silver  Spring.  Maryland  20910; 
telephone  [^Q\)  713-2024  x205,  fax 
(301)  713-2032,  e-mail 
Tmii'thv  Stnkrr"  nnuii  gov.  or  Bernard 
Crawiurd  at  telephone  (301J  713-2024 
x204,  e-mail 
Bernunl  ( 'ni\\iord@noaa.gov. 

Gregorv  VV.  Withee. 

.■\ssistcint  Administrator  for  Satellite  and 

Information  Services. 

IFR  Dor  0:i-;:fi371  Filed  U>-l7-(.),i.  8:45  ami 

BILLING  CODE  3S10-MR-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Sill(  Blend  and  Other 
Vegetable  Fitier  Textile  Products 
Produced  or  Manufactured  in  Bahrain 

October  14.  ZW)\. 

AGENCY:  (  onunittee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner,  Bureau  of  Customs  and 

Border  Protection  establishing  limits. 

EFFECTIVE  DATE:  [aiiuarv  1,  2004. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  LI.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 


boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  website 
at  http://w\vvi-.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.itu.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C,  1854); 
Executive  Order  11651  of  March  3.  1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Bahrain  and  exported  during  the  period 
January  1.  2004  through  December  31, 
2004  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  to  establish  the  limits 
for  the  2004  period. 

These  limits  are  subject  to  adjustment 
pursuant  to  the  provisions  of  the  ATC 
and  administrative  arrangements 
notified  to  the  Textiles  Monitoring 
Body.  However,  as  the  ATC  and  all 
restrictions  thereunder  will  terminate 
on  January  1,  2005,  no  adjustment  for 
carryforward  (borrowing  from  next 
year's  limits  for  use  in  the  current  year) 
will  be  available. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  [see  Federal  Register 
notice  68  FR  1599,  published  on  January 
13,  2003),  Information  regarding  the 
availability  of  the  2004  Correlation  will 
be  published  in  the  Federal  Register  at 
a  later  date, 

lames  C.  Leonard  III, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Oc:tober  14.  2003, 

Commissioner, 

Bureau  of  Customs  and  Border  Protection. 
Washington.  DC  20229 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  US  C,  1854);  Executive  Order 
11651  of  March  3.  1972.  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  January  1,  2004,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textile  products  in 
the  following  categories,  produced  or 
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manufactured  in  Bahrain  and  exported 
during  the  twelve-month  period  beginning  on 
January  1,  2004  and  extending  through 
December  31,  2004,  in  excess  of  the  following 
levels  of  restraint: 


Category 

Twelve-month  restraint 
limit 

Group  1 

237,  239pt.i, 

80,069,154  square 

331  pt.  2,  332-336, 

meters  equivalent. 

338,  339,  340- 

342,  345,  347, 

348,351.352, 

359pt.  3,  433^^36, 

438,  440,  442- 

448,  459pt.  -•, 

631  pt.  5,  633-636. 

638,  639,  640- 

647,648,651, 

652,  659pt.6,  845, 

» 

846  and  852,  as  a 

group. 

Sublevels  in  Group  1 

338/339 

1,1 12,625  dozen. 

340/640 

533,818  dozen  of 

which  not  more  than 

400,363  dozen  shall 

be  in  Categories 

340-Y/640-Y7. 

'Category  239pt.:  only  HTS  number 
6209.20.5040  (diapers). 

2  Category  331pt.:  all  HTS  numbers  except 
6116.10.1720,  6116.10.4810,  6116.10.5510, 
6116.10.7510,  6116.92.6410,  6116.92.6420, 
6116.92.6430,  6116.92.6440,  6116.92.7450, 
6116.92.7460,  6116.92.7470,  6116.92.8800, 
6116.92.9400  and  6116.99.9510. 

3  Category  359pt.:  all  HTS  numbers  except 
6115.19.8010,  6117.10.6010,  6117.20.9010, 
6203.22. 10C0.  6204.22.1000,  6212.90.0010, 
6214.90.0010,  6406.99.1550,  6505.90.1525, 
6505.90.1540,  6505.90.2060  and 
6505.90.2545. 

"Category  459pt.:  all  HTS  numbers  except 
6115.19.8020,  6117.10.1000,  6117.10.2010, 
6117.20.9020,  6212.90.0020,  6214.20.0000, 
6405.20.6030,  6405.20.6060,  6405.20.6090, 
6406.99.1505  and  6406.99.1560. 

^Category  631  pt.:  all  HTS  numbers  except 
6116.10.1730,  6116.10.4820,  6116.10.5520, 
6116.10.7520,  6116.93.8800,  6116.93.9400, 
61 1 6.99.4800,  61 1 6.99.5400  and 

6116.99.9530. 

6  Category  659pt.:  all  HTS  numbers  except 
6115.11.0010,  6115.12.2000,  6117.10.2030, 
6117.20.9030,  6212.90.0030,  6214.30.0000, 
6214.40.0000,  6406.99.1510  and 

6406.99.1540. 

''Category  340-Y:  only  HTS  numbers 
6205.20.2015,  6205.20.2020,  6205.20.2046, 
6205.20.2050  and  6205.20.2060;  Category 
640Y:  only  HTS  numbers  6205.30.2010, 
6205.30.2020,  6205.30.2050  and 

6205.30.2060. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2003  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  September  3,  2002)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 


In  carrying  out  the  above  directions,  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  should  construe  enin,'  into 
the  United  States  for  consumption  to  include 
entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  03-26419  Filed  10-17-03;  8:45  am] 

BILUNG  CODE  351(M>R-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  In  Bangladesh 

October  14,  2003. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioper,  Bureau  of  Customs  and 

Border  Protection  establishing  limits. 

EFFECTIVE  DATE:  January  1,  2004. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  tiie  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  website 
at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Bangladesh  and  exported  during  the 
period  January  1,  2004  through 
December  31,  2004  are  based  on  the 
limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguay  Roimd  Agreement  on  Textiles 
and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  to  establish  the  limits 


for  the  2004  period.  Carryforward 
applied  to  the  2003  limits  is  being 
deducted  firom  the  2004  limits. 

These  limits  are  subject  to  adjustment 
pursuant  to  the  provisions  of  the  ATC 
and  administrative  arrangements 
notified  to  the  Textiles  Monitoring 
Body.  However,  as  the  ATC  and  all- 
restrictions  thereunder  will  terminate 
on  January  1.  2005.  no  adjustment  for 
carryforward  (borrowing  from  next 
year's  limits  for  use  in  the  current  year) 
will  be  available. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  [see  Federal  Register 
notice  68  FR  1599,  published  on  Januar\' 
13,  2003).  Information  regarding  the 
availability  of  the  2004  Correlation  will 
be  published  in  the  Federal  Register  at 
a  later  date. 

James  C.  Leonard  III, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  14.  2003. 

Commissioner. 

Bureau  of  Customs  and  Border  Protection. 
Washington.  DC  20229. 
Dear  Commissioner:  Pursuant  to  Section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3,  1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  )anuary  1,  2004,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Bangladesh 
and  exported  during  the  twelve-month 
period  beginning  on  January  1,  2004  and 
extending  through  December  31,  2004.  in 
excess  of  the  following  levels  of  restraint: 

Category  Twelve-montti  restraint 


237 

331  pt.' 

334 

335 

336/636 
338/339 
340/640 

341  

342/642 
347/348 
351/651 
352/652 

363 

369-S2 

634 

635 

638/639 

641  

645/646 


883,619  dozen. 
207,754  dozen  pairs. 
269,572  dozen. 
484,017  dozen. 
866,160  dozen. 
2,509,175  dozen. 
5,672,148  dozen. 
4,698,862  dozen. 
812,976  dozen. 
4,228,973  dozen. 
1,291,175  dozen. 
19,262,987  dozen. 
48,127.473  numbers. 
3,226,019  kilograms. 
943,109  dozen. 
61 1 ,024  dozen, 
3,182,095  dozen. 
1,967,544  dozen. 
747,279  dozen. 
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Category 


Twelve-month  restraint 
limit 


647/648 2,659,732  dozen 


'Category  331pt  all  HTS  numbers  except 
6116.10.1720.  6116.10.4810.  611610.5510, 
6116.10.7510.  6116.92  6410.  6116  92.6420. 
6116.92.6430.  6116.92  6440.  6116  92.7450, 
6116.^.7460.  6116.92  7470.  6116.92  8800. 
6116.92.9400  and  6116.99.9510 

^Category  369-S  only  HTS  number 
6307  10.2005 

The  limits  set  forth  ahove  are  subject  to 
ddjustment  pursuant  to  the  provisions  ot  the 
.\TC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body 

Products  in  the  above  rategories  exported 
during  2003  shall  be  (  hari^ed  to  the 
applicable  category  limits  for  that  year  (set- 
directive  dated  October  IH.  2002)  to  the 
extent  of  any  unfilled  balaiK:es  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  bv  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive 

The  Ckiminittee  for  the  Implementation  of 
Textile  .Agreements  has  dett-rinined  that 
these  actions  tall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
L'.S.C.  5.5.^(al!l). 

Sincerely, 
lames  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

;FR  Do(    0.3-2fi42l)  Filed  1(1-17-03;  8:45  am] 
BILLING  CODE  3510-OB-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  the  Arab 
Republic  of  Egypt 

October  14    200. f 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA) 

ACTION:  Issuing  a  directive  to  the 

C>nmmissioner.  Bureau  ot  (Customs  and 

B(;rder  Protection  establishing  limits. 


EFFECTIVE  DATE:  laiuiarv  1 ,  2004 

FOR  FURTHER  INFORMATION  CONTACT;  Ri  iv 

Unger,  International  Trade  Specialist, 
C3ffice  of  Textiles  and  .Apparel.  LI.S 
Department  of  (jimmerce,  (202)  482- 
4212,  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  website 
at  http://\\'\^'\v  customs  i^av.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  .\pparel  website  at  http:// 
otexa.ita.doc.^ov. 


SUPPLEMENTARY  INFORMATION: 

Authority:  Se(  lion  204  of  the  .-Xgricultural 
.■\cl  of  l<15*i.  as  amended  |7  C  S C    1854); 
Executive  Urder  llti'il  of  March  J,  1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Fgvpt  and  exported  during  the  period 
[anuarv  1.  2004  through  December  31, 
2004  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Bodv  pursuant  to 
the  I'ruguav  Kounc*  Agreement  on 
Textiles  and  C:lothing(AT(;). 

In  the  letter  published  below,  the? 
Chairman  of  CITA  directs  the 
Commissioner.  Bureau  of  Customs  and 
Border  l'rotec:tion  to  e.stablish  the  2004 
limits. 

These  limits  are  subject  to  adjustment 
pursuant  to  the  pro.isions  of  the  ATC 
and  administrative  arrangements 
notified  to  the  Textiles  Monitoring 
Bodv    Hovv»'ver,  as  the  .\TC  and  all 
restrictions  thereunder  will  terminate 
on  January  1,  2005,  no  adjustment  tor 
carryforward  (borrowing  from  next 
year's  liniit>  for  use  in  the  current  year) 
will  be  av.iil.ible 

.•\  description  of  the  textile  tmd 
apparel  ( .itegories  in  terms  of  HTS 
numbers  is  a\ail<ible  in  the  (iorrelation; 
Textile  and  Apparel  ('ategories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (st'i'  Federal  Register 
notice  ti8  FR  1599.  published  on  lanuary 
13.  2003).  information  regarding  the 
2004  Cnrrel.itioii  will  be  published  in 
the  Federal  Regi.ster  at  a  later  date, 

lames  C.  Leonard  III. 

Chairman,  Committee  for  thf  hnpk'nii'nunmn 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
.Agreements 

Octobfi   l-l    Jiiii  i 

Commissioner, 

Bureau  of  Customs  and  Border  r'rulection, 
Washington.  DC  20229, 
Dear  Commissioner;  Pursuant  to  section 
204  of  the  .Agricultural  .\(  t  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  T,  l')72,  as  amended;  and  the 
I'ruguav  Round  .Agrrement  on  Textiles  and 
C;iothing  (ATC^).  you  are  directed  to  prohibit, 
effective  on  lanuary  1.  2004,  entry  into  the 
Cnited  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  woLil  and  man-made  fiber  textile 
produi  Is  ill  the  following  categories, 
pinduced  or  manufactured  in  Egypt  and 
•'\ported  <furing  the  twelve-month  period 
fieginiung  on  ldiuur\  1.  2004  and  extending 
tlirough  December  .i  1 ,  2004.  in  exces,i  of  the 
following  levels  of  restraint: 


Category 


Twelve-month  restraint 
limit 


Fabric  Group 
218-220.  224-227. 

313-0',  314-02. 

315-0^  317-0" 

and  326-0*.  as  a 

group 
Sublevels  within 

Fabric  Group 
218 


205.916,302  square 
meters. 


219 

220 

224 

225 

226 

227 

313-0 
314-0 
315-0 
317-0 
326-0 


Levels  not  in  a  group 
300/301  


338/339 
340/640 
369-S 6 
448  


2,508,000  square  me- 
ters. 

48,447,510  square 
meters. 

48,447,510  square 
meters, 

48,447,510  square 
meters. 

48,447.510  square 
meters. 

48.447.510  square 
meters. 

48.447.510  square 
meters. 

88.963,510  square 
meters. 

48,447,510  square 
meters. 

56,892,347  square 
meters. 

48,447,510  square 
meters. 

2,508,000  square  me- 
ters. 

19,274,099  kilograms 
of  which  not  more 
than  6,045,035  kilo- 
grams shall  be  in 
Category  301 , 

5,287,822  dozen. 

2,190,671  dozen, 

2,774,069  kilograms. 

21,315  dozen. 


'Category  313-0:  all  HTS  numbers  except 
5208.52.3035,  " 

5209.51.6032 


5208.52.4035  and 

all  HTS  numljers  except 

all  HTS  numbers  except 

all  HTS  numbers  except 

all  HTS  numbers  except 
5209.59.0015  and 

only     HTS     number 


-'Category  314-0 
5209.51.6015 

^Category  315-0 
5208.52.4055. 

■■Category  317-0 
520859.2085 

*  Category  326-0 
5208.59-2015. 
5211.59.0015. 

6  Category     369-S 
6307.10.2005. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
•ATC  and  administrative  arrangements 
notified  lo  the  Textiles  Monitoring  Body- 
Products  in  the  above  categories  exported 
during  2003  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  October  8.  2002)  to  the  extent 
of  any  unfilled  balances.  In  the  event  the 
limits  established  for  that  period  have  been 
exhausted  bv  previous  entries,  such  products 
shall  be  charged  to  the  limits  set  forth  in  this 
directive. 

In  carrying  out  the  above  directions,  the 
Commissioner.  Bureau  of  Customs  and 
Border  Protection  should  construe  entry  into 
the  Cnited  States  for  consumption  to  include 


enn-%  o 


c-»^». 


DAtfvifiav  /  \/i 
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entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
lames  C.  Leonard  ID, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  03-26421  Filed  10-17-03;  8:45  am] 

BILUNG  CODE  351(M>R-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Ottier 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Hong  Kong 

October  14,  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(crrA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  establishing  limits. 

EFFECTIVE  DATE:  January  1,  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 


quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the 
Bm-eau  of  Customs  and  Border 
Protection  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Hong  Kong  and  exported  during  the 
period  January  1,  2004  through 
December  31,  2004  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection,  to  establish  the  2004 
limits.  These  limits  have  been  adjusted, 
variously,  pursuant  to  the  provisions  of 
the  ATC  and  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body,  These  limits  are 
subject  to  further  adjustment  pursuant 
to  these  provisions.  However,  as  the 
ATC  and  all  restrictions  thereunder  will 
terminate  on  January  1,  2005,  no 
adjustment  for  carryforward  (borrowing 
from  next  year's  limits  for  use  in  the 


current  year)  has  been  made  nor  will 
such  an  adjustment  be  available  in  the 
future. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation; 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  [see  Federal  Register 
notice  68  FR  1599,  published  on  January 
13,  2003).  Information  regarding  the 
2004  Correlation  will  be  published  in 
the  Federal  Register. 

James  C.  Leonard  III, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Tejrtile 
Agreements 

October  14,  2003. 

Commissioner, 

Bureau  of  Customs  and  Border  Protection. 
Washington,  DC  20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3.  1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2004,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  hber,  silk  blend 
andtither  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Hong  Kong  and 
exported  during  the  twelve-month  period 
beginning  on  January  1.  2004  and  extending 
through  December  31,  2004.  in  excess  of  the 
following  levels  of  restraint: 


Category 


Twelve-month  restraint  limit 


Group  I 

200-220,   224-227,   300-326,   360-363,   369(1)  \   369pt,2,   400-414, 

469pt,  3,  603,  604,  61 1-620,  624-629  and  666pt.  ^  as  a  group. 
Sublevels  in  Group  I 
218/225/317/326  


219 

611  

617  

Group  I  subgroup 

200,  226/313,  314,  315,  369(1)  and  604,  as  a  group 

Within  Group  I  subgroup 

200 

226/313  

314  

315 : 

369(1)  (shoptowels)  

604  

Group  II 

237,  239pt.6,  331pt. '^  332-348,  351,  352,  359(1)^,  359(2)9,  359pt.  lo 
433-438,  440-448,  459pt.  i\  631pt.  '^  633-648,  651,  652,  659(1)  ^a, 
659(2)  1*,  659pt.  's,  and  443/444/643/644(1),  as  a  group. 

Sublevels  in  Group  II 

237  


331  pt,  ... 
333/334 
335  


338/339^^  (shirts  and  blouses  other  than  tank  tops  and  tops,  knit) 
338/339(1)'^  (tank  tops  and  knit  tops)  


181,028,517  square  meters  equivalent. 


84,752,686  square  meters  of  which  not  more  than  4,667,846  square 
meters  shall  be  in  Category  218(1  )5  (yam  dyed  fabnc  other  than 
denim  and  jacquard), 

53,307,547  square  meters, 

8,404,654  square  meters, 

5,302,747  square  meters, 

142,861,341  square  meters  equivalent. 

459,597  kilograms, 

95,622,293  square  meters. 

25,788,184  square  meters.  i 

12,749,766  square  meters. 

1 ,047,772  kilograms. 

315,482  kilograms, 

936,285,136  square  meters  equivalent. 


1,541.510  dozen. 
1 ,640,761  dozen  pairs. 
350,628  dozen. 
358,766  dozen. 
3,049,398  dozen, 
2,291 ,027  dozen. 
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Category 


340  

345  

347  348 


352      -^ 

359(1)  (coveralls  overalls  and  lumpsuits) 
359(2)  (vests)  

433         

434      

435      

436     

438  .^ 

442  

443     

444  

445/446  

447  448  

631pt :. 

633/634/635  


638/639 

641    

644    

645/646 

647 
648       ... 


65?  

659(1)  (coveralls,  overalls  and  jumpsuits)   

659(2)  (swimsuits)  

443,444/643/644(11  (made-to-measure  suits)  

Group  II  subgroup 

336.  341    342,  351    636,  640   642  ana  651    as  a  group 

Within  Group  II  subgroup 

336  

341  

342 

351  

636  

640   

642  


651    

Group  Ill-only  852  

Limits  not  in  a  group 

845(1)-^"  (sweaters  maae  in  Hong  Kong)  

845(2)'''  (sweaters  assembled  in  Hong  Kong  from  knit-to-shape  com- 
ponents, knit  elsewhere) 

846(1)''  (sweaters  made  in  Hong  Kong)  

846(2)  '^  (sweaters  assembled  in  Hong  Kong  from  knit-to-shape  com- 
ponents, knit  elsewhere) 


Twelve-month  restraint  limit 


2.920,118  dozen 

533,362  dozen 

7,069,946  dozen  of  which  not  more  than  6,979,946  dozen  shall  be  in 

Categones  347-W/348-W'«;  and  not  more  than  5.289,668  dozen 

shall  be  in  Category  348-W 
9,066,956  dozen 
759.420  kilograms, 
1.582,787  kilograms 
11.484  dozen 
12,328  dozen. 
80,278  dozen. 
104,558  dozen 
858,711  dozen 
101,869  dozen 
65,969  numbers 
46,127  numbers 
1,419,334  dozen 
71,378  dozen 
157.772  dozen  pairs 
1,572,748  dozen  of  which  not  more  than  588,244  dozen  shall  be  in 

Categones  633/634:  and  not  more  than  1,207,693  dozen  shall  be  in 

Category  635 
5.119.306  dozen 
884,594  dozen 
58,029  numbers 
1 ,402.458  dozen 
711.711  dozen 
1,225.512  dozen  of  which  not  more  than  1.210.722  dozen  shall  be  in 

Category  648-W'^ 
6.11 1,333  dozen 
839.358  kilograms. 
361.847  Kilograms. 
63.816  numbers 

170,125,863  square  meters  equivalent. 

297,728  dozen 

2,955,832  dozen 

651,966  dozen 

1.248,409  dozen. 

400,690  dozen 

1.182,637  dozen 

318.643  dozen 

433,937  dozen 

11.125.041  square  meters  equivalent. 

1.129.483  dozen 
2.703,551  dozen. 

I  182.647  dozen. 
440.113  dozen. 


'  Category  369(1):  only  HTS  number  6307  10,2005 


-'Category    369pt      all    HTS 
420232,4000,     4202  32  9530, 


5702  10  9020, 
5807  100510, 
6302,60  0030 
6304  91.0020, 
6307  90.8910, 


numbers    except    4202  12  4000,    4202  12  8020 
4202920505.     4202921500,     4202923016. 
5702  49  1020 

6301  30  0010 

6302  91  0025 
6305  20  0000 


570239  2010 
5807  90  0510 
6302  91  0005 
6304  92  0000 
6307  90.8945. 


5702  49  1080, 

6301  30  0020, 

6302  91  0045, 
6306  11  0000. 


4202.12.8060 
4202  92  6091, 
5702.59.1000. 
6302.51.1000, 
6302.91.0050. 
6307.10.1020. 


4202.22.4020, 
5601.10.1000. 
5702.99.1010, 
6302.51.2000, 
6302.91 .0060. 
6307  10.1090, 


4202.22.4500, 
5601.21.0090, 
5702.99.1090, 
6302.51.3000, 
6303.11.0000. 
6307.90.3010. 


6307  90  9882.   6406  10  7700,   9404.90.1000.   9404.90.8040.   9404.90.9505   and 


4202.22.8030, 
5701.90.1020, 
5705.00.2020, 
6302.51 .4000, 
6303.91.0010, 
6307.90.4010, 
HTS  number  in 


5701  90,2020. 
5805.00  3000, 
6302  60  0010. 
6303.91  0020, 
6307.90.5010. 
369(1 ) 

^Category    469pt.     all    HTS    numbers    except    560129  0020     5603.94.1010.    6304.19  3040,    6304  91.0050.    6304.99.1500,    6304.99.6010, 

^Cateqon/  666pt  all  HTS  numbers  except  5805004010,  6301  100000.  6301.40.0010.  6301.40.0020.  6301.90.0010.  6302.53.0010, 
6302  53  0020  6302  53  0030  6302  93  1000.  6302  93.2000,  6303  12.0000.  6303.19.0010.  6303.92.1000,  6303.92.2010,  6303.92.2020, 
6303.99.001 0'.  6304  112000.  6304  19  1500  6304  19  2000,  6304  910040,  6304.93.0000,  6304.99.6020.  6307.90.9884,  9404.90.8522  and 
9404  90  9522 

sCategory  218(1)   all  HTS  numbers  except  5209  42  0060,  5209  42  0080.  5211  42  0060,  5211  42  0080,  5514.32.0015  and  5516.43.0015. 

^Category  239pt.:  only  HTS  number  6209.20  5040  (diapers) 

'Category  331pt  all  HTS  numbers  except  6116  10  1720,  6116  104810,  6116.105510.  6116.10.7510.  6116.92.6410.  6116.92.6420, 
6116  92  6430   6116  92  6440   6116  92  7450,  6116  92  7460,  6116  92  7470,  6116  92  8800.  6116.92.9400  and  6116.99.9510. 

sCategory  359(1)  only  HTS  numbers  6103  42  2025.  6103  498034,  6104  62  1020.  6104698010,  6114.20.0048.  6114.20.0052,  6203.42.2010, 
6203  42.2090,6204.62.2010,621132  0010.6211  32  0025  and  621 1  42  0010 

'Category  359(2)  only  HTS  numbers  6103  192030,  6103  199030.  6104  120040,  6104  19.8040,  6110.20.1022,  6110.20.1024,  6110.20.2030, 
6110,20^35.  6110,909044,  6110,90.9046.  6201922010.  6202  92  2020,  6203  19.1030,  — -^"""-'"  oo«>,  .o  n/...r,  cor,.i  io  or^yl^, 
621 1  32.0070  and  621 1  42  0070 


6203.19.9030.     6204.12.0040,     6204.19.8040, 
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6212.90.0010. 


6212.90.0020,    6214.20.0000. 


^°Category   359pt.:   all   HTS   numbers  except   6115.19.8010,   6117.10.6010,   6117.20.9010,   6203.22  1000    6204  22  1000 
6214.90.0010,  6406.99.1550,  6505.90.1525,  6505.90.1540,  6505.90.2060,  6505.90.2545  and  HTS  numbers  in  359(1)  and  359(2) 

''Category   459pt.:   9II   HTS   numbers   except  6115.19.8020,   6117.10.1000,   6117.10.2010,   6117209020     ' 
6405.20.6030,  6405.20.6060,  6405.20.6090,  6406.99.1505,  6406.99.1560. 

'^Category  631pt.:   all   HTS   numbers  except   6116.10.1730,   6116.10.4820,   6116.10.5520,    6116.10.7520,   6116  93  8800    6116  93  9400 
6116.99.4800,  6116.99.5400  and  6116.99.9530.  ^^^' 

'^Category  659(1):  only  HTS  numbers  6103.23.0055,  6103.43.2020,  6103.43.2025  6103  49  2000 
6104.63.1030,  6104.69.1000,  6104.69.8014,  6114.30.3044,  6114.30.3054,  6203.43.2010  6203  43  2090' 
6204.63.1510,  6204.69.10i0,  6210.10.9010.  6211.33.0010,  6211.33.0017  and  6211.43.0010 

'^Category  659(2):  only  HTS  numbers  6112.31.0010,  6112.31.0020,  6112.41.0010,  6112  410020 
6211.11.1010,  6211-11.1020.  6211.12.1010  and  6211.12.1020. 

'^Category  659pt.:   all   HTS   numbers   except  6115.11.0010,   6115.12.2000,   6117.10.2030,   6117  20  9030 
6214.40.0000,  6406.99.1510,  6406.99.1540  and  HTS  numbers  in  659(1)  and  659(2). 


6103.49.8038, 
6203.49.1010. 


6104.63.1020, 
6203.49.1090, 


6112.41.0030.     6112.41.0040. 
6212.90.0030,    6214.30.0000, 


6203.42.4015,  6203.42.4025.  6203.42.4035.  6203.42.4045,  6203.42.4050,  6203.42.4060,  6203.49.8020  6210  40  9033 
6211.20.3810  and  6211.32.0040;  Category  348-W:  only  HTS  numbers  6204.12.0030,  6204.19.8030',  6204  22  304o' 
6204.29.4034.  6204.62.3000,  6204.62.4005.  6204.62.4010,  6204.62.4020,  6204.62.4030,  6204.62  4040  6204  62  4050 ' 
6204.62.4065,  6204.69.6010.  6204.69.9010,  6210.50.9060.  6211.20.1550,  6211.20.6810,  6211.42.0030  and  6217  90  9050 

'^Category  648-W:  only  HTS  numbers  6204.23.0040,  6204.23.0045,  6204.29.2020,  6204.29.2025  6204  29  4038 
6204.63.3000.  6204.63.3510.  6204.63.3530,  6204.63.3532,  6204.63.3540,  6204.69.2510,  6204.69  2530  6204  69  2540' 
6204.69.6030,  6204.69.9030.  6210.50.5035.  6211.20.1555,  6211.20.6820,  6211.43.0040  and  6217  90  9060 

^oCategory  845(1):  only  HTS  numbers  6103.29.2074,  6104.29.2079,  6110.90.9024,  6110.90.9042  and  6117  90  9015 

21  Category  845(2):  only  HTS  numbers  6103.29.2070,  6104.25.2077,  61 10.90.9022  and  61 10  90  9040 

22  Category  846(1):  only  HTS  numbers  6103.29.2068,  6104.29.2075,  6110.90.9020  and  6110.90.9038 

23  Category  846(2):  only  HTS  numbers  6103.29.2066,  6104.29.2073,  6110.90.9018  and  6110.90.9036 


4010, 
6211.20.1520, 
6204,22.3050, 
6204.62.4055. 

6204.63.2000, 
6204.69.2560. 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2003  shall  be  charged  to  the 
applicable  category  limits  for  that  year  [see 
directive  dated  November  1,  2002)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

The  conversion  factors  for  merged 
Categories  333/334,  633/634/635  and  638/ 
639  are  33,  33.90  and  13,  respectively.  The 
conversion  factor  for  Category  239pt.  is  8.79. 

In  carrying  ouf  the  above  directions,  the 
Commissioner,  Biu-eau  of  Customs  and 
Border  Protection  should  construe  entry  into 
the  United  States  for  consumption  to  include 
entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  III, 

Chairman.  Conunittee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  03-26422  Filed  10-17-03;  8:45  am] 

BILLING  CODE  3510-DR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Man-Made  Fiber,  Sillc  Blend 
and  Other  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  India;  Correction 

October  14,  2003. 

In  the  letter  to  the  Commissioner, 
Bureau  of  Customs  and  Border 


Protection  published  on  July  29.  2003 
(68  FR  44528),  on  page  44528,  2nd 
column,  in  the  table  listing  import 
restrain  limits,  the  limit  of  4,017.873 
dozen  for  Category  341 -Y  is  in  error. 
Please  replace  with  the  correct  amount 
of  3,844,689  dozen. 

James  C.  Leonard  III, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FRDoc.  03-26423  Filed  10-17-03  8:45  am] 

8ILUNG  CODE  3510-DR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fitier  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
the  Republic  of  Korea 

October  14,  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITAj. 

ACTION:  Issuing  a  directive  to  the 

Commissioner.  Bureau  of  Customs  and 

Border  Protection  establishing  limits. 

EFFECTIVE  DATE:  January  1,  2004. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  website 
at  http://www.customs.gov.  For 


information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3.  1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Korea  and  exported  during  the  period 
January  1,  2004  through  December  31, 
2004  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  to  establish  the  2004 
limits.  Carryforward  applied  to  the  2003 
limits  is  being  deducted  from  the  2004 
limits. 

These  limits  are  subject  to  adjustment 
pursuant  to  the  provisions  of  the  ATC 
and  administrative  arrangements 
notified  to  the  Textiles  Monitoring 
Body.  However,  as  the  ATC  and  all 
restrictions  thereunder  will  terminate 
on  January  1.  2005.  no  adjustment  for 
carryforward  ^borrowing  from  next 
year's  limits  for  use  in  the  current  year) 
will  be  available. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  68  FR  1599,  published  on  January 
13,  2003).  Information  regarding  the 
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2004  Correlation  will  be  published  in 
the  Federal  Register  at  a  later  date 

fames  C.  Leonard  III. 

Chairman.  Committee  for  the  Implementntinn 
of  Textile  Ae^reements 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  14.  2003. 
Commissioner, 


Bureau  of  Customs  and  Border  Protection. 
Washington.  DC  20229 
Dear  C^ommissioner:  Pursuant  to  section 
204  of  the  ,-\gru:ultural  Act  of  1956.  as 
amended  (7  I'  S-(^  1854);  E.xecutive  Order 
1 1651  of  March  .i.  1472.  as  amended;  and  the 
Iruguav  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  vou  are  directed  to  prohibit, 
effective  on  lanuarv  1,  2004.  entrv  into  the 
1  'nited  .States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 


of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  the  Republic  of 
Korea  and  exported  during  the  twelve-month 
period  beginning  on  January  1.  2004  and 
extending  through  December  31.  2004,  in 
excess  of  the  following  levels  of  restraint: 


Category 


Twelve-month  restraint  limit 


Group  I 

200-220,    224-V.    224-0  ^    225-227     300-326. 
400-414,  469pt.,^  603,  604.  611-620.  625-629, 
Sutilevels  wittiin  Group  I 

200  

201   

218  

219  

224-V   

300/301  

313  

314  

315  

317/326  

363  


360-363,    369pt  ,  ' 
666pt    ,  as  a  group 


410  

604  

611   

613/614 

617  

619/620 
624 


625/626/627/628/629  

Group  II 

237   239pt.^  331  pt.  ',  332-348,  351,  352,  359pt  ^  433-438,  440-W8, 

459_W'^,  459pt  '0.  63lpt  ••.  633-648.  651    652.  659-H  ' ',  659-S '^ 

and  659pt.  '^,  as  a  group 
Sublevels  wittiin  Group  II 

237    

239pt 

333/334/335  


336  

338/339 
340  


341   

342/642  

345  

347/348  

351/651  

352  

433  

434  

435  

436  

438  

440  

442  

443  

444  

445/446  

447  

448  

459-W   

631pt 

633/634/635 


636  

638/639 
640-0^6 


251.715,942  square  meters  equivalent. 


576,047  kilograms. 
3,839,661  kilograms. 
11,904,271  square  meters, 
10,839,662  square  meters. 
13,665,051  square  meters. 
3,993,265  kilograms 
65,076,679  square  meters. 
36.283,903  square  meters. 
21,151,383  square  meters. 
24,184,185  square  meters. 
1,393,671  numt>ers. 
3.917,219  square  meters. 
519,053  kilograms 
4,670,666  square  meters. 
7,936,180  square  meters. 
6,581,224  square  meters. 
102.210,837  square  meters. 
1 1 ,613,923  square  meters. 
19,928,173  square  meters. 

582,607,892  square  meters  equivalent. 


78,973  dozen, 

319,325  kilograms. 

350,301  dozen  of  which  not  more  than  179,044  dozen  shall  be  in  Cat- 
egory 335. 

74,751  dozen. 

1 ,556,888  dozen. 

809,582  dozen  of  which  not  more  than  420,361  dozen  shall  be  in  Cat- 
egory 340-D"'. 

207.399  dozen. 

281,556  dozen 

152,723  dozen. 

576,047  dozen. 

298,663  dozen 

232,413  dozen. 

14,493  dozen. 

7,433  dozen. 

38,474  dozen. 

16,287  dozen. 

65,298  dozen. 

208,662  dozen 

55,038  dozen. 

318,836  numbers. 

59,975  numbers. 

54,368  dozen. 

92,757  dozen.  ^ 

38,720  dozen. 

104.740  kilograms. 

79,754  dozen  pairs. 

1,385.451  dozen  of  which  not  more  than  157,107  dozen  shall  be  In 
Category  633  and  not  more  than  585,489  dozen  shall  t>e  In  Category 
635. 

311,222  dozen. 

5,339,862  dozen. 

3.294,663  dozen. 


I^£\£%r^f% 


C i 1     o. 
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Category 


Twelve-month  restraint  limit 


640-01''  2,718,346  dozen. 


641 


643 

644  

645/646  

647/648  

659-H  

659-S  

Group  Ill-only  852  .... 
Levels  not  in  a  group 

845 

846 


1,106,570  dozen  of  which  not  more  than  41,797  dozen  shall  be  in  Cat- 
egory 641 -Y's. 

819,801  numbers. 

1,233,354  numbers. 

3,699.208  dozen. 

1,450,258  dozen. 

1,536,487  kilograms. 

233,967  kilograms. 

1 3,340,356  square  meters  equivalent, 

2,315,056  dozen. 
826,905  dozen. 


1  Category  224-V:  only  HTS  numbers  5801.21.0000,  5801.23.0000,  5801.24.0000,  5801.25.0010,  5801.25.0020  5801  26  0010 
5801.31.0000,  5801.33.0000,  5801.34.0000,  5801.35.0010,  5801.35.0020,  5801.36.0010  and  5801.36,0020 
^Category  224-0:  all  remaining  HTS  numbers  in  Category  224. 
""  '  ~    numbers   except   4202.12.4000,    4202.12.8020, 

4202.92.0505,    4202.92.1500,    4202.92.3016, 

5702.39.2010,    5702.49.1020,    5702.49.1080, 


5801 .26.0020, 


3  Category  369pt.:  all  HTS 
4202.32.4000,  4202.32.9530. 
5701.90.2020,  5702.10.9020, 
5805.00.3000.  5807.10.0510, 
6302.60.0010,  6302.60.0030, 
6303.91.0020.    6304.91.0020, 


5807.90.0510. 
6302.91.0005, 
6304.92.0000, 


6301.30.0010, 
6302.91.0025, 
6305.20.0000, 


6301.30.0020, 
6302.91.0045, 
6306.11.0000, 


4202.12.8060, 
4202.92.6091, 
5702.59.1000, 
6302,51.1000, 
6302.91.0050, 
6307.10.1020, 


4202.22.4020, 
5601.10.1000, 
5702.99.1010, 
6302.51.2000, 
6302.91.0060. 
6307.10.1090, 


4202.22.4500, 
5601.21.0090, 
5702.99.1090, 
6302.51.3000, 
6303.11.0000, 
6307.90.3010, 


6307.90.5010,  6307.90.8910,  6307.90.8945,  6307.90.9882.  6406.10.7700,  9404.90.1000,  9404.90.8040  and  9404.90  9505 
''Category   469pt.:    all   HTS   numbers   except   5601.29.0020,    5603.94.1010,    6304.19.3040,    6304.91.0050,    6304.99.1500 

6308.00.0010  and  6406.10.9020. 
^Category   666pt.:    all   HTS   numbers   except   5805.00.4010,    6301.10.0000,    6301.40.0010,    6301.40.0020,    630190  0010 

6302.53.0020,    6302.53.0030,    6302.93.1000,    6302.93.2000,     6303.12.0000,     6303.19.0010,     6303.92.1000,     6303.92.2010, 


4202.22.8030, 
5701.90.1020, 
5705.00.2020, 
6302.51.4000, 
6303.91.0010, 
6307.90.4010, 

6304.99.6010, 

6302.53.0010, 
6303.92.2020, 


6303.99.0010.   6304.11.2000.   6304.19.1500.   6304.19.2000,   6304.91.0040,    6304.93.0000,    6304.99.6020^6307.9079884,"  9404  90  8522   and 
9404.90.9522. 

6  Category  239pt:  only  HTS  number  6209.20.5040  (diapers). 

'Category   331pt.:    all    HTS   numbers   except   6116.10.1720,    6116.10.4810,    6116.10.5510,    6116.10.7510,    6116.92.6410,    6116  92  6420 
6116.92.6430.  6116.92.6440.  6116.92.7450.  6116.92.7460,  6116.92.7470,  6116.92.8800,  6116.92.9400  and  6116.99  9510 

^Category   359pt.:    all    HTS   numbers   except   6115.19.8010,   6117.10.6010,    6117.2C.9010,    6203.22.1000    6204  22  1000 
6214.90.0010,  6406.99.1550,  6505.90.1525,  6505.90.1540,  6505.90.2060  and  6505.90.2545. 

9  Category  459-W:  only  HTS  number  6505.90.4090. 

loCategory  459pt.:  all  HTS  numbers  except  6505.90.4090  (Categon/  459-W);  6115.19.8020,  6117.10.1000 
6212.90.0020.  6214.20.0000,  6405.20.6030.  6405.20.6060,  6405.20.6090,  6406.99.1505,  6406.99.1560. 

1' Category  631pt.:  all  HTS  numbers  except  6116.10.1730,  6116.10.4820,  6116.10.5520,  6T16.10.7520 
6116.99.4800.  6116.99.5400  and  6116.99.9530. 

'2 Category   65&-H:    only    HTS   numbers   6502.00.9030,    6504.00.9015,    6504.00.9060,    6505.90.5090,    6505.90.6090 
6505.90.8090. 

i3Category    659-S:    only    HTS    numbers    6112.31.0010,    6112.31.0020,    6112.41.0010,    6112.41.0020 
6211.11.1010,  6211.11.1020.  6211.12.1010  and  6211.12.1020. 

1*  Category  659pt.:  all  HTS  numbers  except  6502.00.9030,  6504.00.9015,  6504.00.9060,  6505.90.5090 
6505.90.8090  (Category  659-H);  6112.31.0010,  6112.31.0020,  6112.41.0010,  6112.41,0020,  6112.41.0030, 
6211.11.1020,  6211.12.1010.  6211.12.1020  (Category  659-S);  6115.11.0010,  6115.12.2000,  6117.102030 
6214.30.0000,  6214.40.0000.  6406.99.1510  and  6406.99.1540. 

15  Category  340-D:  only  HTS  numbers  6205.20.2015,  6205.20.2020,  6205.20.2025  and  6205.20.2030. 

i«  Category  640-D:  only  HTS  numbers  6205.30.2010,  6205.30.2020,  6205.30.2030,  6205.30.2040,  6205.90.3030  and  6205  90  4030 

i'640-O:  only  HTS  numbers  6203.23.0080,  6203.29.2050.  6205.30.1000,  6205.30.2050,  6205.30.2060,  6205.30.2070    6205  30  2080 
6211.33.0040. 

18  Category  641-Y:  only  HTS  numbers  6204.23.0050,  6204.29.2030,  6206.40.3010  and  6206.40.3025. 


6212.90.0010, 

6117.10.2010,  6117.20.9020, 
6116,93.6800,  6116.93.9400, 
6505.90.7090  and 
6112.41.0030,     6112.41.0040, 


6505.90.6090, 
6112.41.0040, 
6117.20,9030, 


6505.90.7090, 
6211.11,1010, 
6212.90.0030, 


and 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2003  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  October  8.  2002)  to  the  extent 
of  any  unfilled  balances.  In  the  event  the 
limits  established  for  that  period  have  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limits  set  forth  in  this 
directive. 

The  conversion  factors  for  the  following 
merged  categories  are  listed  below: 


333/334/335 
633/634/635 
638/639  


Conversion  factor 
(Square  meters  equiv- 
alent/category unit) 


33.75 

34.1 

12.96 


In  carrying  out  the  above  direction;;,  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  should  construe  entry  into 
the  United  States  for  consumption  to  include 
entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  III. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FRDoc.  03-26424  Filed  10-17-03;  8:45  am] 
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FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212   For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  website 
at  http://vx'\%-w. customs. gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otpxaita  doc.gov 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  .^oncultural 
.\c\  of  1456.  ds  amended  C  I'.S  C:    18.54); 
E.xecutive  t)rder  1 16,51  of  March  ^.  1972.  as 
amended 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Malaysia  and  exported  during  the 
period  January  1.  2004  through 
December  .31.  2004  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 


Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  t:iTA  directs  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protecticm  to  establish  the  2004 
limits.  Carryforward  applied  to  the  2003 
limits  is  being  deducted  from  the  2004 
limits. 

These  limits  are  subject  to  adjustment 
pursuant  to  the  provisions  of  the  ATC 
and  administratue  arrangements 
notified  to  the  Textiles  Monitoring 
Body.  However,  as  the  ATC  and  all 
restrictions  thereunder  will  terminate 
on  January  \.  2005,  no  adjustment  for 
carryforward  (borrowing  from  next 
years  limits  for  use  in  the  current  year) 
will  \n'  available, 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  A.pparel  Categories  with  the 
Harmonized  Tariff  Scheduh;  of  the 
United  States  {sre  Federal  Register 
notice  HH  FR  1599,  published  on  January 
1  i.  2U0.i)   Information  regarding  the 


2004  Correlation  will  be  published  in 
the  Fedei^l  Register  at  a  later  date. 


James  C.  Leonard  III, 

Chairman.  Committee  (or  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  14,  2U03, 

Commissioner. 

Bureau  of  Customs  and  Border  Protection. 
Washington.  DC  20229. 
Dear  Commi.jsioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U  S.C,  1854):  Executive  Order 
11651  of  March  3,  1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
(Nothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  January  1.  2004,  entry  into  the 
LJnited  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textiles 
and  textile  products  and  silk  blend  and  other 
vegetable  fiber  apparel  in  the  following 
categories,  produced  or  manufactured  in 
Malaysia  and  exported  during  the  twelve- 
month period  beginning  on  January  1,  2004 
and  extending  through  December  31.  2004.  in 
excess  of  the  following  limits: 


Category 


Twelve-month  restraint  limit 


313-326,611-0'    613.614  615,617   619  and  620,     21 7,632,182  square  meters  equivalent. 


Fabnc  Group 
218-220,  225-227 

as  a  group  i 

Sublevels  within  the  group 

218  12,486,665  square  meters.  | 

219  !!^"..!!!.!''!""'"""""'....' 60.490,956  square  meters,  '  I 

220  "!!!"!!!I!!!!!!!r.!!!"^^!"...!...^ • 60,490,956  square  meters, 

225  !!!!!!'"'."!"""'"!"""."".!"!"! 60,490,956  square  meters, 

226  r."".r.y.!.!!!^"".,.'""'""."''.." 60,490.956  square  meters, 

227    "!!'"'. "!!!"!!!!!r.^^!^!' 60.490.956  square  meters. 

313    """!!!!!!.!! 72,145.175  square  meters. 

314  "!!^I!''!!'""""!"'.!"!!'.!!!.!! 86.796,101  square  meters. 

315  "'!!!"!!!!".'"!!""^!"".!!!""" 60.490,956  square  meters. 

317    !!'!""!""""!"!"'^''"'.' 60.490,956  square  meters. 

326  """".!"!"'""!!!!!"'""".! 11,697,587  square  meters. 

61 1_0 7.018,553  square  meters 

613;614,615,617"^'!H""""'"'""".".." 69,436,883  square  meters, 

619      9,358,070  square  meters 

620  """"!"!'!!!!!!!! 1 1 ,697,587  square  meters. 

Other  specific  limits 

200      526.555  kilograms 

237     ''""'"""""."!!".I!r.""! 708.479  dozen 

300/301    "'"""!""!".. 5,282.976  kilograms 

331  pt  631  pt  -'  '- 982,465  dozen  pairs, 

333/334  335  ""!!""!"!!!!!.!!..! 439,597  dozen  of  which  not  more  than  263,836  dozen  shall  be  in  Cat- 
egory 333 

336/636 853,731  dozen. 

338/339     ..!".!.""..! 2,002.242  dozen 

340,640     2.465.429  dozen 

341  g4l  "..^"^^'^!^'I!"!""....! 3,195.288  dozen  of  which  not  more  than  1.139,921  dozen  shall  be  in 

Category  341 

342642      762,971  dozen 

345  '.!"""!.!'."'"!'r.!y..!.! 293,484  dozen 

347  348 848.553  dozen, 

351  651     !!!!!"!!.!!!.!!!".."!!.... ...1 449,238  dozen 

363       .      ''"^"'^'^^""'''. 7,439.664  numt)ers 

435       ,   ,!!"..!^!^!"'.!.L! 1 7.028  dozen, 

438-W  3  1 3.935  dozen 

442 20.751  dozen 

445/446  .-. 32,939  dozen. 

604    2,448.774  kilograms, 

634/635   .''.. 1  "^^^  336  dozen, 

638/639    ZZ'Z'Z'"'Z'...'. 878.508  dozen 


^OQ'tA. 
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Category 


645/646 
647/648 

1 


Twelve-month  restraint  limit 


Group  II 

201,  224,  239pt6,  332,  352,  359pt.7,  360-362,  369pt.8,  400-414,  433. 
434,  436,  438-09,  440,  443,  444,  447,  448,  459pt. '°,  469pt.  '\  603, 
618,  624-629,  633,  643,  644,  652,  659pt.  ^2,  666pt.  '^,  845,  846  and 
852,  as  a  group 


671 ,934  dozen. 

3,162,056  dozen  of  which  not  more  than  2.213,435  dozen  shall  be  in 

Category  647-K''  and  not  more  than  2.213,435  dozen  shall  be  In 

Category  648-Ks. 

32,342,281  square  meters  equivalent. 


'  Category  611-0:  all  HTS  numbers  except  5516.14.0005,  5516.14.0025  and  5516.14.0085. 

2Category  331pt:  all  HTS  numbers  except  6116.10.1720,  6116.10.4810,  6116.10.5510,  6116.10.7510,  6116.92.6410,  6116.92.6420. 
611692  6430,  6116.92.6440.  6116.92.7450,  6116.92.7460,  6116.92.7470,  6116.92.8800,  6116.92.9400  and  6116.99.9510.;  Category  631pt.:  all 
HTS  numbers  except  6116.10.1730,  6116.10.4820,  6116.10.5520,  6116.10.7520,  6116.93.8800,  6116.93.9400,  6116.99.4800,  6116.99.5400  and 
6116  99  9530 

aCateqory  438-W:  only  HTS  numbers  6104.21.0060,  6104.23.0020,  6104.29.2051,  6106.20.1010,  6106.20.1020,  6106.90.1010,  6106.90.1020; 
6106.90.2520,   6106.90.3020.  6109.90.1540,    6109.90.8020,   6110.11.0080,    6110.12.2080,   6110.19.0080,    6110.30.1560,    6110.90.9074   and 

6114.10.0040. 
"Category  647-K:  only  HTS  numbers  6103.23.0040,  6103.23.0045,  6103.29.1020,  6103.29.1030,  6103.43.1520,  6103.43.1540,  6103.43.1550, 

6103  43  1570.  6103.49.1020.  6103.49.1060,  6103.49.8014,  6112.12.0050,  6112.19.1050,  6112.20,.1060  and  6113.00.9044. 

^Category  648-K:  only  HTS  numbers  6104.23.0032,  6104.23.0034,  6104.29.1030,  6104.29.1040,  6104.29.2038,  6104.63.2006,  6104.63.2011, 

6104  63  2026,    6104.63:2028.    6104.63.2030,    6104.63.2060,    6104.69.2030,    6104.69.2060,    6104.69.8026,    6112.12.0060,    6112.19.1060. 
6112.20.1070,  6113.00.9052  and  6117.90.9070. 

6 Category  239pt.:  only  HTS  number  6209.20.5040  (diapers). 

^Category  359pt.:  aU  HTS  numbers  except  6115.19.8010,  6117.10.6010,  6117.20.9010,  6203.221000,  6204.22.1000,  6212.90.0010, 
6214.90.0010,  6406.99.1550,  6505.90.1525,  6505.90.1540,  6505.90.2060  and  6505.90.2545. 

8  Category   369pt.:   all   HTS   numbers   except   4202.12.4000,   4202.12.8020,   4202.12.8060,   4202.22.4020,    4202.22.4500,   4202.22.8030, 
»-_/.        r. 4202920505,    4202.92.1500,    4202.92.3016,     4202.92.6091,     5601.10.1000,     5601.21.0090,     5701.90.1020, 

5702.39.2010,     5702.49.1020,     5702.49.1080,     5702.59.1000,     5702.99.1010,     5702.99.1090,  5705.00.2020, 

5807  90  0510,     6301.30.0010,     6301.30.0020,    6302,51.1000,     6302.51.2000,     6302.513000,  6302.51.4000, 

6302.91.0005,    6302.91.0025,     6302.91.0045,     6302.91.0050,     6302.91.0060,     6303.11.0000,  6303.91.0010, 

6304  92  0000,     6305.20.0000,     6306.11.0000,     6307.10.1020,     6307.10.1090,     6307.90.3010,  6307.90.4010, 

6307  90.5010!  6307.90.8910.  6307.90.8945,  6307.90.9882,  6406.10.7700,  9404.90.1000,  9404.90.8040  and  9404.90.9505. 

9  Category  438-0:  only  HTS  numbers  6103.21.0050,  6103.23.0025,  6105.20.1000,  6105.90.1000,  6105.90.8020,  6109.90.1520,  6110.11.0070, 
6110.12.2070,  6110.19.0070,  6110.30.1550,  6110.90.9072,  6114.10.0020  and  6117.90.9325. 

^oCategory  459pt.:   all   HTS   numbers  except  6115.19.8020,   6117.10.1000,  6117.10.2010,   6117.20.9020,   6212.90.0020,   6214.20.0000, 

6405.20.6030,  6405.20.6060.  6405.20.6090.  6406.99.1505.  6406.99.1560.  

11  Category  469pt.:   all   HTS   numbers  except  5601.29.0020,   5603.94.1010,  6304.19.3040,   6304.91.0050,   6304.99.1500,   6304.99.6010, 

6308  00  0010  and  6406.10.9020. 

i2Category  659pt.:  all  HTS  numbers  except  6115.11.0010,  6115.12.2000,  6117.10.2030,  6117.20.9030,  6212.90.0030,  6214.30.0000. 
6214.40.0000.  6406.99.1510  and  6406.99.1540.  ^^    ^^ ^    ^o«.  ^,^«.„ 

13  Category  666pt.:   all   HTS  numbers  except  5805.00.4010,   6301.10.0000,   6301.40.0010,   6301.40.0020,   6301.90.0010, 
6302  53(^20     6302.53.0030,    6302.93.1000,    6302.93.2000,    6303.12.0000,    6303.19.0010,    6303.92.1000,    6303.92.2010, 


4202.32.4000, 
5701.90.2020, 
5805.00.3000, 
6302.60.0010. 
6303.91 .0020. 


4202.32.9530. 
5702.10.9020. 
5807.10.0510, 
6302.60.0030. 
6304.91.0020. 


6302.53  0010, 
6303.92.2020, 


6303.99.0010, 
9404.90.9522. 


6304.11.2000.   6304.19.1500.    6304.19.2000,    6304.91.0040,    6304.93.0000,    6304.99.6020,    6307.90.9884,    9404.90.8522   and 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2003  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
the  October  9,  2002  directive)  to  the  extent 
of  any  unfilled  balances.  In  the  event  the 
limits  established  for  that  period  have  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limits  set  forth  in  this 
directive. 

In  carrying  out  the  above  directions,  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  should  construe  entry  into 
the  United  States  for  consumption  to  include 
entry  for  consimiption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  m. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  03-26425  Filed  10-17-03;  8:45  am] 

BILUNG  CODE  SSIO-DA-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other 
Vegetable  Fiber  Apparel  Produced  or 
Manufactured  in  the  Philippines 

October  14,  2003. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner,  Bureau  of  Customs  and 

Border  Protection  establishing  limits. 

EFFECTIVE  DATE:  January  1,  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 


call  (202)  927-5850,  or  refer  to  the 
Bureau  of  Customs  and  Border 
Protection  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://oiexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
the  Philippines  and  exported  during  the 
period  January  1,  2004  through 
December  31,  2004  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection,  to  establish  the  2004 
limits.  Carryforward  used  in  2003  is 
being  deducted  from  the  2004  limits. 
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These  limits  are  subi^ct  to  dd|ustmt'nt 
pursuant  to  the  provisions  of  the  AT(1 
and  administrative  arrangement- 
notified  to  the  Tfwtiles  Monitnnnii 
Bodv   However,  as  the  ATC.  and  all 
restrictions  thereunder  will  terminatr 
on  lanuarv  1.  2005,  no  adjustment  for 
carrvforward  (borrowing  from  next 
vear's  limits  for  use  m  the  currt'n!  \f'arl 
will  he  available 

A  description  of  the  te.xtile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation; 
Textile  and  Apparel  ("atf-^orins  with  the 
Harmonized  Tariff  Schedule  nt  the 
United  States  [see  Federal  Register 


notice  b8  FK  1.599.  published  on  lanuarv 
l.f.  200A\   Information  regarding  the 
■ivdilahilitv  of  the  2004  Correlation  will 
be  published  in  the  Federal  Register  at 

i  later  datf 

lames  (;.  Leonard  III, 

Chainiiiiii.  ij'intnntrr  h>i  tht-  hr.ph-mfntalum 
ofifxttle  Ai^rrfiufDl-, 

tlommittee  tor  the  Implementation  of  Textile 
.Agreements 

(Jclutjei  11,  ^003. 

(".ommissioner. 

Bureau  of  Customs  utiil  llmlrr  Pmtfi  iion. 
Washington,  DC  JU^jy. 


Dear  Commissioner:  Pursuant  to  section 
204  of  the  .\gri(:uhural  .\cA  of  1956,  as 
amended  (7  l'  S.C.  1854);  Executive  Order 
1 1651  of  March  3.  1972.  as  amended;  and  the 
L'ruguav  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  Ianuar\-  1.  2004.  entr\-  into  the 
I  'nited  States  tor  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  ( otton.  wool  and  man-made  fiber  textiles 
and  textile  products  and  silk  blend  and  other 
vegetable  fiber  apparel  in  the  following 
categories,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the  twelve- 
month period  beginning  on  [anuary  1.  2004 
and  extending  through  December  31,  2004.  in 
excess  of  the  following  levels  of  restraint: 


Category 


Levels  in  Group 

237  

331pt./631pt. '  .. 
333/334  _... 


335  

336       

338/339  

340/640  

341641   

342642  

345  

347  348  

351  651  

35Z'652  

359-C659-C2 

361       

369-S^  

433      

443       .... 

445/446  

-147 

611   

633  

634  

635  

636 

638/639  

643  

645/646  

647  648  

659-H-'  


Twelve-month  restraint  limit 


3,128,532  dozen 
2,785.156  dozen  pairs 

490.090  dozen  of  wtiich  not  more  than  70.358  dozen  shall  be  in  Cat- 
egory 333 
301  763  dozen 
1,160.863  dozen 
3.052,027  dozen 
1,435.500  dozen 
1,222,968  dozen. 
949,837  dozen. 

282.859  dozen  '  ' 

3.327.704  dozen 
1.035,985  dozen 
4,068,587  dozen 
1,487.936  kilograms 
3.163,024  numbers. 
757.929  kilograms. 
3.487  dozen 
42.155  numbers 
30.595  dozen 
8,506  dozen 

10.034.662  square  meters 
64.698  dozen 
802,729  ^ozen. 

421.723  dozen.  , 

3.025.280  dozen 
3.135.262  dozen 
1.545.368  numbers. 
1.212.560  doz-^sn 
2.007,904  dozen 
2,492,794  kilograms  « 


260,167,321  square  meters  equivalent. 


Group  II 

200-220.   224-227    300-326.   332    359pt        360    362,   363,   369pt 
400-414,  434-438.  442.  444    448,  459pt    '    469pt  '\  603   604.  613- 
620.  624-629  644.  659-0 \  666pt  '     845,  846  and  852,  as  a  group 

Sublevel  in  Group  II 

604  I  3,544.939  kilograms 


'Category  331pt  all  HTS  numbers  except  6116  10  1720.  6-,16104810,  6116.10.5510,  6116.10.7510,  6116.92.6410,  6116.92.6420, 
6116  92  6430  6116  92  6440  6116  92  7450.  6116  92  7460  6116  92  7470.  6116  92.8800.  6116.92.9400  and  6116.99.9510;  Category  631pt.:  all 
HTS  numbers  except  6116  10  1730  6116  104820,  6116  10  5520,  6116  10  7520.  611693.8800,  6116,93,9400,  6116,99.4800,  6116.99.5400  and 
61 16  99  9530 

-'Category  359-C  only  HT3  numbers  6103  42  2025,  6103  49  8034.  6104.62  1020.  6104.69.8010,  6114.20.0048.  6114.20.0052,  6203.42.2010, 
6203  42  2090  6204  62  2010  6211  32.0010,  6211  32  0025  and  6211  42  0010.  Category  659-C:  only  HTS  numbers  6103.23.0055,  6103,43,2020, 
6103432025  6103492000  6103498038,  610463  1020.  610463  1030.  6104.6^.1000.  6104.69.8014,  6114.30.3044,  6114,30,3054, 
6203.43.2010.  620343  2090,  620349  1010  620349  1090.  6204.63.1510,  6204.69.1010,  6210.10.9010,  6211,33.0010,  6211,33.0017  and 
6211  43.0010 

^Category  369-S  only  HTS  number  6307  10  2005 

^Category  659-H  only  HTS  numbers  6502  00  9030.  6504  00  9015.  6504.00.9060,  6505,90.5090,  6505.90.6090,  6505,90.7090  and 
6505  90.8090 

"'Category  359pt  all  HTS  numbers  except  6115  198010.  6117  106010.  611720.9010,  6203.22.1000,  6204.22.1000,  6212,90.0010, 
6214.90.0010.  6406  99  1550.  6505  90  1525,  6505  90  1540.  6505  90  2060  and  6505  90  2545, 

/  1 


I? I I 
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6  Category   369pt.:   all   HTS 
4202.32.4000,    4202.32.9530, 


numbers   except   4202.12.4000,    4202.12.8020,   4202.12.8060, 


5701 .90.2020, 
5805.00.3000, 
6302.60.0010, 
6303.91.0020, 


5702.10.9020, 
5807.10.0510, 
6302.60.0030, 
6304.91.0020, 


4202.92.0505, 
5702.39.2010, 
5807.90.0510, 
6302.91.0005, 
6304.92.0000, 


4202.92.1500, 
5702.49.1020, 
6301.30.0010, 
6302.91 .0025, 
6305.20.0000, 


4202.92.3016, 
5702.49.1080, 
6301.30.0020, 
6302.91.0045, 
6306.11.0000, 


4202.92.6091, 
5702.59.1000, 
6302,51.1000, 
6302.91.0050, 
6307.10.1020, 


4202.22.4020, 
5601.10.1000, 
5702.99.1010. 
6302,51.2000, 
6302.91.0060, 
6307.10.1090, 


4202.22.4500, 
5601.21.0090, 
5702.99.1090, 
6302.51.3000, 
6303.11.0000, 
6307.90.3010. 


A202.22.8030, 
5701.90.1020, 
5705.00.2020, 
6302.51.4000, 
6303.51.0010, 
6307.90.4010, 


6307.90.5010,  6307.90.8910,  6307.90.8945,  6307.90.9882,  6406.10.7700;  9404.90.1000,  9404.90.8040  and  9404  90  9505 

''Category   459pt.:    all    HTS   numbers   except   6115.19.8020,    6117.10.1000,    6117.10.2010,    6117.20.9020,    6212  90  0020    6214  20  0000 
6405.20.6030,6405.20.6060.6405.20.6090,6406.99.1505,6406.99.1560.  ^  y^^^.    o^i-^.^u.ww, 

^Category   469pt.:    alt   HTS   numbers   except   5601.29.0020,    5603.94.1010,    6304.19.3040.    6304.91.0050,    6304.99  1500    6304  99  6010 
6308.00.0010  and  6406.10.9020. 

^Category   659-0:   all   HTS   numbers   except   6103.23.0055,   6103.43.2020,    6103.43.2025,    6103  49  2000 
6104.63.1030,     6104.69.1000,     6104.69.8014,     6114.30.3044,     6114.30.3054,     6203.43.2010,     6203.43  2090  ' 
6204.69.1010,   6210.10.9010,   6211.33.0010,   6211.33.0017,   6211.43.0010   (Category  659-cV 

6505.90.5090,   6505.90.6090,   6505.90.7090,   6505.90.8090   (Category  659-H);   6115.11.0010,   6115.12  2000    6117  10  2030 
6212.90.0030,  6214.30.0000,  6214.40.0000,  6406.99.1510  and  6406.99.1540  (Category  659pt ) 

666pt.:   all   HTS   numbers   except   5805.00.4010,   6301.10.0000,   6301.40.0010,   6301.40.0020,   6301.90.0010    6302  53  0010 
6302.53.0030,    6302.93.1000,    6302.93.2000,    6303.12.0000,    6303.19.0010,    6303.92.1000,    6303.92.2010     6303  92  2020 ' 


62O4.B3.1510, 
6504.00.9060, 
6117.20.9030, 
10  Category 
6302.53.0020, 
6303.99.0010. 
9404.90.9522. 


6103.49.8038,  6104.63.1020, 
6203.49.1010,  ,6203.49.1090, 
6502.00.9030,    6504.00.9015, 


6304.11.2000.  6304.19.1500,   6304.19.2000,   6304.91.0040,   6304.93.0000,   6304.99.6020,   6307.90.9884,   9404.90.8522   and 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2003  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  October  8,  2002)  to  the  extent 
of  any  unfilled  balances.  In  the  event  the 
limits  established  for  that  period  have  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limits  set  forth  in  this 
directive. 

In  carrying  out  the  above  directions,  the 
Commissioner,  Bureau  of  Customs,  and 
Border  Protection,  should  construe  entry  into 
the  United  States  for  consumption  to  include 
entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
lames  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  03-26426  Filed  10-17-03;  8:45  am] 
BILUNG  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in 
Singapore 

October  14,  2003. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA).       • 

ACTION:  Issuing  a  directive  to  the 

Commissioner,  Bureau  of  Customs  emd 

Border  Protection  establishing  limits. 

EFFECTIVE  DATE:  January  1,  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 


Apparel,  U.S.  Department  of  Commerce 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the 
Bureau  of  Customs  and  Border 
Protection  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Singapore  and  exported  during  the 
period  January  1,  2004  through 
December  31,  2004  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Bodv 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  to  establish  the  2004 
limits. 

These  limits  are  subject  to  adjustment 
pursuant  to  the  provisions  of  the  ATC 
and  administrative  arrangements 
notified  to  the  Textiles  Monitoring 
Body.  However,  as  the  ATC  and  all 
restrictions  thereunder  will  terminate 
on  January  1,  2005,  no  adjustment  for 
carryforward  (borrowing  from  next 
year's  limits  for  use  in  the  current  year) 
will  be  available. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13.  2003). 
Information  regarding  the  availability  of 
the  2004  CORRELATION  will  be 


published  in  the  Federal  Register  at  a 

later  date. 

James  C.  Leonard  EQ, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  14,  2003. 

Conunissioner, 

Bureau  of  Customs  and  Border  Protection, 
Washington.  DC  20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3.  1972,  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  January  1,  2004.  entrv  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  .-nan-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Singapore  and 
exported  during  the  twelve-month  period 
beginning  on  January  1.  2004  and  extending 
throu^  December  31,  2004.  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twelve-month  restraint 
limit 

237 

410,730  dozen. 

239pt^    

290,977  kilograms. 
95,940  dozen  pairs. 
100,029  dozen 

331pt2   

334 

335 

300,886  dozen. 

338/339 

2.227,426  dozen  of 

which  not  more  than 

1.301,728  dozen 

shall  be  In  Category 

• 

338  and  not  nx)re 

than  1.447.360 

' 

dozen  shall  be  in 

Category  339. 

340 

1,558,867  dozen. 

341  

391 ,978  dozen. 

342 

241,216  dozen. 

347/348 

1,408,087  dozen  of 

which  not  more  than 

880,052  dozen  shall 

be  in  Category  347 

and  not  more  than 

684,488  dozen  shall 

be  in  Category  348. 
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Twelve-montti  restraint 
Category  ^^^,^ 

435 J  7.623  dozen. 

604 1,259,653  kilograms 

631  pt.  3  j  600,997  dozen  pairs 

634 I  381.889  dozen 

635 i  390,802  dozen 

638 1,402.620  dozen 

639 4,316,399  dozen 

640 „ 332.337  dozen 

641  542.077  dozen 

642    582.654  dozen 

645/646 ,  215,126  dozen 

647 921,763  dozen 

648 1,711,652  dozen 

'Category  239pt :  only  HTS  nunnber 
6209.20.5040  (diapers) 

-'Category  331  pt.:  all  HTS  numbers  except 
6116  10  1720,  6116,10.4810.  6116  10  5510 
6116  10.7510.  6116.92.6410.  6116926420. 
6116.92.6430.  6116.92.6440,  6116  92  7450 
6116.92,7460,  6116.92.7470,  6116,92  8800 
6116  92  9400  and  61 16  99  9510 

'Category  631  pt  all  HTS  numbers  except 
6116  10  1730.  6116  10.4820,  6116  10  5520. 
6116  10  7520.  6116  93  8800.  6116  93  9400. 
6116.99  4800.  6116  99  5400  and 

6116  99  9530 

The  limits  -.et  lorth  above  are  subject  to 
ddiustment  pursuant  to  the  provisions  of  the 
A'l'C.  and  administrative  arrangements 
niifified  to  the  Te.xtiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2003  shall  be  charged  to  the 
applicable  category  limils  for  that  year  (see 
directive  dated  September  ^,  20021  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  bv  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  rarrving  out  the  above  directions,  the 
C^jmmissioner.  Bureau  of  Customs  and 
Border  Protection  should  cxinstrue  entry  into 
the  Inited  States  for  consumption  to  include 
entrv  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  ol 
Textile  .Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C-  5531a)(ll, 

Sincerelv. 
lames  C.  Leonard  III. 

Chairman.  Committee  for  the  Irnp.lenientation 
of  Textile  .Agreements 
[FRDoc,  03-26427  Filed  10-l''-03:  845  ami 

BILLING  CODE  3510-DR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Sri  Lanlta 

Ortober  14,  2003 

AGENCY:  fiommittee  for  the 

liiipltMiu-ntatiiiii  iif  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Cominissiiiner,  Bureau  of  Customs  and 

Bnriier  Protection  establishing  limits. 


EFFECTIVE  DATE:  January  1.  2004 

FOR  FURTHER  INFORMATION  CONTACT:  Rov 

I  iiger.  International  Trade  ,Sp(H:ialist. 
()ffi(e  of  Textiles  and  Apparel,  U.S. 
Defiartnient  of  roinnierce  (202)  482- 
42  12    For  infiirniatuin  nn  the  quota 
status  (if  these  Innits.  refer  to  the  Quota 
.Status  Reports  posted  on  the  bulletin 
hnards  of  each  (Uistoms  port,  call  (202) 
927-5H50,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  website 
at  http://\v\vu-, customs. gov.  For 
inforniatinn  im  einhariines  and  quota  re- 
iipenmgs,  refer  tn  the  Office  of  Textiles 
ami  .Xpfiarel  website  at  http:// 
iitt'X.citadiK,  '4(i\'. 

SUPPLEMENTARY  INFORMATION: 

Authority:  >ie(  Inm  2U4  of  tfie  Agricultural 
Act  of  1M5B.  as  amended  (7  USC,  18.54); 
Executive  Order  11651  of  March  3,  1972.  as 
amended 

The  import  restraint  limits  for  textile 
prodiH  ts.  [iroduc  ed  or  manufactured  in 
Sri  Lanka  and  exported  during  the 
period  lanuary  1,  2004  thnmgh 
December  31,  201)4  are  based  on  limits 
mitified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
.-\gr(Hmient  on  Textiles  and  Clothing 
lATC) 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner,  Bureau  of  t'ustoms  and 
Border  Protection  to  establish  the  2004 
limits.  C^arvforward  used  thus  far  in 
2003  has  been  deducted  from  the  2004 
limits. 

These  limits  are  subject  to  adjustment 
pursuant  to  the  provisions  of  the  ATC 
and  administrative  arrangements 
notified  to  the  Textiles  Monitoring 
Bodv  However,  as  the  ATC  and  all 
restrictions  thereunder  will  terminate 
on  lanuarv  1.  2005,  no  adjustment  for 
carrv'forward  (borrowing  from  next 
years  limits  for  use  in  the  current  year) 
will  be  available. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 


numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  PR  1599. 
published  on  lanuary  13,  2003). 
Information  regarding  the  availability  of 
the  2004  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

James  C.  Leonard  III, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  14.  2003, 

Commissioner. 

Bureau  of  Customs  and  Border  Protection. 
\,Vashington.  DC  20229. 
Dear  Commissioner,  Pursuant  to  section 
204  of  the  .Agricultural  Act  of  1956,  as 
amended  (7  i:.S,C,  1854);  Executive  Order 
1  IfiSl  of  March  3.  1972,  as  amended;  and  the 
iTuguav  Round  .Agreement  on  Textiles  and 
Clothing  (.VrC).  you  are  directed  to  prohibit, 
effective  on  January  1.  2004,  entry  into  the 
I'nited  States  for  c;onsumption  and 
withdrawal  from  warehouse  for  consumption 
ofcottim.  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Sri  Lanka  and 
exported  during  the  twelve-month  period 
beginning  on  lanuary  1.  2004  and  extending 
through  December  31,  2004,  in  excess  of  the 
following  levels  of  restraint: 


Twelve-month  restraint 

Category 

limit 

237 

564,171  dozen. 

314       

8,422,263  square  me- 

ters. 

331pt,/631pt.i    

1,242,174  dozen  pairs. 

333/633 

106.198  dozen. 

334/634   ' 

1,177,254  dozen. 

335  

542,678  dozen. 

336/636 

688,547  dozen. 

338/339 

2,354,510  dozen. 

340/640 

2,050.352  dozen. 

341/641       

3,375,000  dozen  of 

which  not  more  than 

2,250,000  dozen 

shall  be  in  Category 

1 

341  and  not  more 

than  2.250,000 

dozen  shall  be  in 

Category  641 . 

342/642 

1 .207,438  dozen. 

345/845  

-317,079  dozen. 

347/348 

1 ,599,566  dozen. 

351/651  

608,667  dozen. 

352/652 

2,51 1 ,474  dozen. 

359-C/659-CZ  

2,556,197  kilograms. 

360 

2,807,422  numt)ers. 

363 

24,060,215  numbers. 

369-S3  

1,505,310  kilograms. 

434 

8.108  dozen. 

435  

17,373  dozen. 

440 

1 1 ,582  dozen. 

611  

10,995,734  square 

meters. 

635 

730,106  dozen. 
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Category 

Twelve-month  restraint 
limit 

638/639 

644 

645/646 

647/648 

1 ,773,325  dozen. 
995,594  numtwrs. 
398,237  dozen. 
2.019.842  dozen. 

^Category  331  pt.:  all  HTS  numtjers  except 
6116.10.1720,  6116.10.4810.  6116.10.5510, 
6116.10.7510,  6116.92.6410,  6116.92.6420, 
6116.92.6430,  6116.92.6440,  6116.92.7450, 
6116.92.7460,  6116.92.7470,  6116.92.8800, 
6116.92.9400  and  6116.99.9510;  Category 
631  pt.;  all  HTS  numbers  except  6116.10.1730, 
6116.10.4820,  6116.10.5520,  6116.10.7520, 
6116.93.8800,  6116.93.9400,  6116.99.4800, 
6116.99.5400  and  6116.99.9530. 

2  Category  359-C:  only  HTS  numbers 
6103.42.2025,  6103.49.8034,  6104.62.1020, 
6104.69.8010,  6114.20.0048,  611 4.20.0052, 
6203.42.2010,  6203.42.2090,  6204.62.2010, 
6211.32.0010,  6211.32.0025  and 
6211.42.0010;  Category  659-C:  only  HTS 
6103.43.2020, 


numbers        6103.23.0055, 
6103.43.2025,    6103.49.2000, 


6104.63.1020, 
6104.69.8014, 
6203.43.2010, 
6203.49.1090. 
6210.10.9010, 
and  6211.43.0010. 

3  Category     369-S 
6307.10.2005. 


6104.63.1030, 
6114.30.3044, 
6203.43.2090, 
6204.63.1510, 
6211.33.0010, 


6103.49.8038, 
6104.69.1000, 
6114.30.3054, 
6203.49.1010, 
6204.69.1010, 
6211.33.0017 


only     HTS     numlier 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2003  shall  be  charged  to  the 
applicable  category'  limits  for  that  year  (see 
directive  dated  November  1,  2002)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such, 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  should  construe  entry  into 
the  United  States  for  consumption  to  include 
entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  HI, 


Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FRDoc.  03-26428  Filed  10-17-03;  8:45  am] 
BILUNG  CODE  3S10-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Limits  for 
Certain  Cotton,  Wool,  Man-Made  Fiber, 
Silk  Blend  and  Other  Vegetable  Fit)er 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Taiwan 

October  14,  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner,  Bureau  of  Customs  and 

Border  Protection  establishing  limits. 

EFFECTIVE  DATE:  January  1.  2004. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  tJie  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  website 
at  http://wrww.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http;// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Taiwan  and  exported  during  the  period 
January  1.  2004  through  December  31, 
2004  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  World  Trade  Organization  (WTO) 
Agreement  on  Textiles  and  Clothing 
(ATC). 


In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  to  establish  the  2004 
limits. . 

These  limits  are  subject  to  adjustment 
pursuant  to  the  provisions  of  the  ATC 
and  administrative  arrangements 
notified  to  the  Textiles  Monitoring 
Body.  However,  as  the  ATC  and  all 
restrictions  thereunder  will  terminate 
on  January  1.  2005,  no  adjustment  for 
carryforward  (borrowing  from  next 
year's  limits  for  use  in  the  current  year) 
will  be  available. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599» 
published  on  Januarx'  13,  2003). 
Information  regarding  the  2004 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

James  C.  Leonard  III, 

Ctijirman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  14.2003. 

Commissioner. 

Bureau  of  Customs  and  Border  Protection. 
Washington.  DC  2U229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3.  1972.  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January-  1.  2004.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend    • 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Taiwan  and 
exported  during  the  twelve-month  period 
which  begins  on  January  1,  2004  and 
extending  through  December  31,  2004.  in 
excess  of  the  following  levels  of  restraint: 


Category 

Group  I 

200-220.  224.  225/317/326.  226.  227.  300/301,  313-315,  360-363, 
369-S\  369-02,  400-414,  469pt3,  603,  604,  611,  613/614/615/ 
617.  618.  619/620,  624.  625/626/627/628/629  and  666pt^  as  a 
group. 

Sublevels  In  Group  I 

218 

225/317/326 

226  

300/301  

363 


Twelve-montti  limit 


211,431,409  square  meters  equivalent. 


24,994,474  square  meters. 

44,365,123  square  meters. 

8,050,854  square  meters.  ■• 

1,856,936  kilograms  of  which  not  more  than  1,558,200  kilograms  shall 

be  in  Category  300;  not  more  than  1,558.200  kilograms  shall  be  in 

Category  301 . 
12,503,087  numbers. 
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Category 


Twelve-month  limit 


611  

613/614/615/617     

619/620    

625/626/627/628/629      

Group  I  sutjgroup 

200,  219,  313,  314,  315   361 

Within  Group  I  subgroup 

200     

219  

313  

314  

315  

361    

369-S  


3,602,683  square  meters, 
22,343,481  square  meters. 
16,422,804  square  meters. 
21,369.949  square  meters. 


369-S  and  604  as  a  group  161,759,428  square  meters  equivalent. 


604  

Group  II 

237.  239pt'>  331  pt^  332.  333/334/335.  336  338/339  340-345,  347/ 
348,  351.  352'652.  359-C/659-C  '  659-H'^  359pt  ^  433-438,  440, 
442,  443,  444.  44S446,  447  448.  459p1  '-'  631pt  "  633/634,635, 
636,  638/639.  640.  641-644  64S646.  547  648.  651  659-S '  \ 
659pt.  '3,  846  and  852,  as  a  group 

Subtevels  in  Group  II 

237 

239p(!  

331  pt 

336  

338/339  

340    

345  

347  348  


807,619  kilograms 
18,380,605  square  meters. 
70,614.729  square  meters. 
32,740,729  square  meters. 
25,087,743  square  meters. 
1,622,330  numbers 
499,431  kilograms 
249,522  kilograms 

622.375.380  square  meters  equivalent. 


352'652 
359-C.659-C 

433    

434  

435  

436  

438  

440  ...: 

442    

443  

444  

44S446  

633/634,635 


638/639 

640 


642  

643  

644 

645/646 
647  648 


659-H      

659-S     

Group  II  Subgroup 
333/334/335,  341.  342.  351 
Within  Group  li  Subgroup 
333/334/335    


447  448   636,  641  and  651    as  d  group 


341  ..^.. 

342    

351 

447  448 

636  

641   


651      

Group  ill 

Sublevel  in  Group  III 

845  ' 


789,054  dozen  » 

1.404,233  kilograms. 

146.013  dozen  pairs. 

134,433  dozen 

866,702  dozen 

1.126.552  dozen. 

140,467  dozen 

1,064,931  dozen  of  which  not  more  than  1,064,931  dozen  shall  be  in 

Categones  347-W/348-W  "*. 
3.566.630  dozen 
1 .447,633  kilograms 
16  145  dozen 
11.213  dozen 
26,623  dozen. 
5.301  dozen 
29,918  dozen 
5,796  dozen 
43,995  dozen 

45,206  numbers.  , 

64.382  numbers. 
140,097  dozen 
1  634.440  dozen  of  which  not  more  than  959,317  dozen  shall  be  in 

Categones  633/634  and  not  more  than  850,077  dozen  shall  be  in 

Category  635 
6.565.058  dozen 
1  058.909  dozen  of  which  not  more  than  281,710  dozen  shall  be  in 

Category  640- V-. 
777.133  dozen. 
537,973  numbers 
856.003  numbers 
4.107  691  dozen 
5  248,544  dozen  of  which  not  more  than  5,248,544  dozen  shall  be  in 

Categories  647-W/648-W  "'>. 
2.384,477  kilograms.  ^ 

1.601.702  kilograms 

74  480  968  square  meters  equivalent. 

345.855  dozen  of  which  not  more  than  187.340  dozen  shall  be  in  Cat- 
egory 335 

349,910  dozen 

218,590  dozen 

363,662  dozen 

22.062  dozen 

406.321  dozen 

735.338  dozen  of  which  not  more  than  257,368  dozen  shall  be  in  Cat- 
egory 641 -Y  " 

456.057  dozen 


857.026  dozen 


'  Category  369-S:  only  HTS  number  6307.10.2005. 


tiooQn 
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2  Category  369-0:  all  HTS  numbers  except  6307.10.2005  (Category  369-S) 


and  4202.12.4000,  4202.12.8020 
4202.92.1500,     4202.92.3016, 


,  4202.12.8060, 

4202.92.6091. 

5702.59.1000, 

6302,51.1000, 

6302.91 .0050, 

6307.10.1020, 


4202.22.4020. 
5601.10.1000. 
5702.99.10*10. 
6302.51.2000. 
6302.91 .0060. 
6307.10.1090. 


4202.22.4500,    4202.22.8030,     4202.32.4000,     4202.32.9530,    4202.92.0505, 

5601.21.0090,     5701.90.1020,     5701.90.2020,     5702.10.9020,     5702.39.2010,     5702.49.1020,     5702.49.1080. 

5702.99.1090,     5705.00.2020,     5805.00.3000,    5807.10.0510,     5807.90.0510,    6301.30.0010,     6301.30.0020, 

6302.51.3000,    6302.51.4000,    6302.60.0010,     6302.60.0030,     6302.91.0005,     6302.91.0025,     6302.91.0045, 

6303  11.0000,    6303.91.0010,    6303.91.0020,    6304.91.0020,    6304.92.0000,    6305.20.0000,    6306.11.0000, 

6307.90.3010,    6307.90.4010,   6307.90.5010,   6307.90.8910,    6307.90.8945,    6307.90.9882,    6406.10.7700,    9404.90.1000,    9404.90.8040   and 

9404.90.9505  (Category  369pL). 

3  Category  469pt.:  all  HTS  numbers  except  5601.29.0020,  5603.94.1010,  6304.19.3040,  6304.91.0050.  6304.99.1500,  6304.99.6010. 
6308.00.0010  and  6406.10.9020. 

"Category  666pt.:  all  HTS  numbers  except  5805.00.4010,  6301.10.0000,  6301.40.0010.  6301.40.0020,  6301.90.0010.  6302.53.0010. 
6302  53.0020,  6302.53.0030,  6302.93.1000,  6302.93.2000,  6303.12.0000,  6303.19.0010,  6303.92.1000,  6303.92.2010,  6303.92.2020, 
6303.99.0010,  6304.11.2000,  6304.19.1500,  6304.19.2000,  6304.91.0040,  6304.93.0000,  6304.99.6020,  6307.90.9884,  9404.90.8522  and 
9404.90.9522. 

5  Category  239pt.:  only  HTS  number  6209.20.5040  (diapers). 

^Category  331pt.:  all  HTS  numbers  except  6116.10.1720,  6116.10.4810,  6116.10.5510,  6116.10.7510,  6116.92.6410,  6116.92.6420, 
6116.92.6430.  6116.92.6440,  6116.92.7450,  6116.92.7460,  6116.92.7470,  6116.92.8800,  6116.92.9400  and  6116.99.9510. 

^Category  359-C:  only  HTS  numbers  6103.42.2025,  6103.49.8034,  6104.62.1020,  6104.69.8010,  6114.20.0048.  6114.20.0052,  6203.42.2010, 

6203  42.2090,  6204.62.2010,  6211.32.0010,  6211.32.0025  and  6211.42.0010;  Category  659-C:  only  HTS  numbers  6103.23.0055,  6103.43.2020. 
6103  43  2025  6103.49.2000,  6103.49.8038,  6104.63.1020,  6104.63.1030,  6104.69.1000,  6104.69.8014,  6114.30.3044,  6114.30.3054. 
620343.2010,  6203.43.2090,  6203.49.1010,  6203.49.1090,  6204.63.1510,  6204.69.1010,  6210.10.9010,  6211.33.0010,  6211.33.0017  and 
6211.43.0010. 

sCategory  65&-H:  only  HTS  numbers  6502.00.9030,  6504.00.9015,  6504.00.9060,  6505.90.5090,  6505.90.6090,  6505.90.7090  and 
6505  90  8090 

9  Category  359pt.:  all  HTS  numbers  except  6103.42.2025,  6103.49.8034,  6104.62.1020,  6104.69.8010,  6114.20.0048,  6114.20.0052, 
6203.42.2010,  6203.42.2090.  6204.62.2010,  6211.32.0010,  6211.32.0025  and  6211.42.0010  (Category  359-C);  6115.19.8010,  6117.10.6010. 
6117.20.9010,  6203.22.1000,  6204.22.1000,  6212.90.0010,  6214.90.0010,  6406.99.1550,  6505.90.1525,  6505.90.1540.  6505.90.2060  and 
6505  90  2545 

'"Category  459pt.:   all   HTS   numbers   except  6115.19.8020,   6117.10.1000,   6117.10.2010,   6117.20.9020, 
6405.20.6030,  6405.20.6060,  6405.20.6090,  6406.99.1505  and  6406.99.1560. 

'^Category  631pt.:   all   HTS   numbers   except  6116.10.1730,   6116.10.4820.   6116.10.5520,   6116.10.7520, 
6116.99.4800,  6116.99.5400  and  6116.99.9530. 

'sCategory    659-S:    only    HTS    numbers    6112.31.0010,    6112.31.0020,    6112.41.0010.    6112.41.0020. 
6211.11.1010,  6211.11.1020.  6211.12.1010  and  6211.12.1020. 

1' Category  659pt.:   all   HTS  numbers  except  6103.23.0055,   6103.43.2020,   6103.43.2025,   6103.49.2000, 
6104.63.1030,    6104.69.1000.    6104.69.8014.    6114.30.3044,    6114.30.3054,     6203.43.2010,     6203.43.2090, 
6204.63.1510.   6204.69.1010,   6210.10.9010,   6211.33.0010,   6211.33.0017,   6211.43.0010   (Category   659-C); 
6112.41.0010,  6112.41.0020,  6112.41.0030,  6112.41.0040,  6211.11.1010,  6211.11.1020,  6211.12.1010  and  6211.12.1020  (Category  659-S); 
6115  11  0010,  6115.12.2000,6117.10.2030,  6117.20.9030,  6212.90.0030.6214.30.0000,  6214.40.0000,  6406.99.1510  and  6406.99.1540. 

'■"Category    347-W:    only    HTS    numbers    6203.19.1020,    6203.19.9020,    6203.22.3020,    6203.22.3030,    6203.42.4005.    6203.42.4010. 
6203.42.4015,     6203.42.4025,    6203.42.4035,    6203.42.4045,     6203.42.4050,     6203.42.4060,     6203.49.8020.     6210.40.9033, 
6211.20.3810    and    6211.32.0040;    Category    348-W;    only    HTS    numbers    6204.12.0030,    6204.19.8030,    6204.22.3040. 

6204  29  4034     6204.62.3000,    6204.62.4005,     6204.62.4010,     6204.62.4020,     6204.62.4030,     6204.62.4040,     6204.62.4050. 
6204.62.4065,  6204.69.6010,  6204.69.9010,  6210.50.9060,  6211.20.1550,  6211.20.6810,  6211.42.0030  and  6217.90.9050. 

'5  Category  640-Y:  only  HTS  numbers  6205.30.2010,  6205.30.2020,  6205.30.2050  and  6205.30.2060. 

647-W;    only    HTS    numbers    6203.23.0060,    6203.23.0070,    6203.29.2030,    6203.29.2035 
6203.43.4020,     6203.43.4030,     6203.43.4040,     6203.49.1500,    6203.49.2015,     6203.49.2030 

and  621 1 .33.0030;  Category 
6204.63.2000,  6204.63.3000, 
6204.69.2560,     6204.69.6030, 


6212.90.0020,  6214.20.0000, 
6116  93.8800,  6116.93.9400. 
6112.41.0030.  6112.41.0040. 


6103.49.8038, 
6203.49.1010, 
6112.31.0010. 


'6  Category 
6203.43.4010 
6203.49.8030 
6204.23.0045 
6204.63.3540 
6211.20.6820 


6210.40.5030, 
6204.29.2020, 
6204.69.2510, 


6211.20.1525, 
6204.29.2025, 
6204.69.2530, 


6211.43.0040  and  6217.90.9060. 


6211.20.3820 

6204.29.4038, 

6204.69.2540, 


64&-W:    only 

6204.63.3510, 

6204.69.9030, 


6203.43.2500, 
6203.49.2045. 
HTS  numbers 
6204.63.3530, 
6210.50.5035, 


6104.63.1020. 
6203.49.1090. 
6112.31.0020. 


6211.20.1520. 
6204.22.3050, 
6204.62.4055. 


6203.43.3500. 
6203.49.2060, 
6204.23.0040, 
6204.63.3532. 
6211.20.1555. 


'Category  641-Y:  only  HTS  numbers  6204.23.0050,  6204.29.2030,  6206.40.3010  and  6206.40.3025. 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2003  shall  be  charged  to  the 
applicable  category  limits  for  that  yeai  (see 
directive  dated  November  1,  2002)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

The  conversion  factors  are  as  follows: 


Category 

Conversion  factors 
(square  meters  equiva- 
lent/category unit) 

333/334/335 

352/652 

359-C/659-C  

633/634/635 

638/639 

33.75 

11.3 

10.1 

34.1 

12.5 

the  United  States  for  consumption  to  include 
entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  III, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  03-26430  Filed  10-17-03;  8:45  am] 
BILUNG  CODE  351&-OR-S 


In  carrying  out  the  above  directions,  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  should  construe  entry  into 


COMMITTEE  FOR  THE 
IMPLEMErfTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Fiber,  Sill( 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Thailand 

October  14,  2003. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner,  Bureau  of  Customs  and 

Border  Protection. 

EFFECTIVE  DATE:  October  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202]  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
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Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  website 
at  http:/ /www  customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http;// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  .Agricultural 
.Act  of  1956.  as  amended  (7  U.S  C.  1854); 
Executive  Order  1 1651  of  March  3.  1972.  as 
amended 

The  current  limits  for  certain 
categories  are  being  adjusted  for  the 
charging  of  additional  carry-forward 
used,  swing,  carryover,  and 
carrvforward 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff. 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599. 
published  on  Januarv  13.  2003).  Also 
see  67  FR  63633.  published  on  October 
15.  2002. 

lames  C.  Leonard  III. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreement'i 

Committee  for  the  Implementation  of  Textile 
.Agreements 

October  14.  2003. 

Commissioner. 

Bureau  of  Customs  and  Border  Protection. 
Washington.  DC  20229 

Dear  Commissioner;  This  directive 
amends,  but  does  not  [;ant;el.  the  directive 
issued  to  vou  on  October  H.  2002,  bv  the 
Chairman,  Committee  for  the  Implementdtion 
of  Textile  .Agreements.  That  directive 
concerns  imports  of  certain  c;otton.  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products. 
produced  or  manufactured  in  Thailand  and 
exported  during  the  twelve-month  period 
which  began  on  lanuarv  1.  200.1  anti  extends 
through  December  31.  2003, 

Effective  on  October  20.  2003.  you  are 
directed  to  adjust  the  limits  for  the  following 
1  ategories,  as  provided  for  under  the  Cruguav 
Round  .Agreement  on  Textiles  and  Clothing; 


Category 


Adjusted  twelve-month 
limit ' 


Levels  in  Group  I 

200   

218  

219  

300  

301-02 

31<M3^  

315-0*  


2,088.878  kilograms 
27.328.680  square 

meters 
11,843.261  square 

meters 
7.422.111  kilograms 
1.696,915  kilograms. 
78,712,514  square 

meters 
55,703,467  square 

meters 


Category 


Adjusted  twelve-montti 
limit  1 


317-0/326-0* 


363 
604 


613/614/615 


617 

619 

620 

625/626/627/628/629 


Group  II 

237.  331  pt  '.  332- 
348,  351    352, 
359pt  ^  433-^38, 
440,  442^U8, 
459pt  '■*.  631pt  'O. 
633-648.  651. 
652.  659-H", 
659pt  '--,  845,  846 
and  852.  as  a 
group 

Subleveis  in  Group  II 

334/634 

335/635 

336/636 

338/339 

340 

341/641  

342642  

345        

347/348 

351/651  

433 

434 

435 

438 

442 

638/639 

640  

645/646  

647/648 


23.384.855  square 
meters 

36,207.254  numbers. 

1 .303.272  kilograms  of 
which  not  more  than 
835.551  kilograms 
shall  be  in  Category 
604- A  6 

84.185,472  square 
meters  of  which  not 
more  than 
49,019.053  square 
meters  shall  be  in 
Categories  613/615 
and  not  more  than 
49.019.053  square 
meters  shall  be  in 
Category  614. 

30,400,308  square 
meters. 

12,903.804  square 
meters 

12,759,104  square 
meters 

23.078,445  square 
meters  of  which  not 
more  than 
17,564,156  square 
meters  shall  be  in 
Category  625. 

477,314.603  square 
meters  equivalent. 


1,086,218  dozen. 
895.186  dozen 
577,905  dozen 
2,801,379  dozen. 
532,949  dozen 

1.258.348  dozen. 
1,095,502  dozen. 
538.719  dozen. 

1.386.349  dozen 
425,302  dozen. 
11,591  dozen. 
14.953  dozen. 
67,943  dozen. 
22,428  dozen. 
26,045  dozen. 
3,339,939  dozen, 
919,104  dozen 
557,035  dozen. 
1,989.414  dozen 


'  The  limits  have  not  t)een  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  2002. 


301-O:  only 
5205.21 .0090, 
5205.23.0020, 
5205.24.0090, 
5205.27.0020, 
5205.28.0090, 
5205.42.0020. 
5205.43.0090, 
5205.46.0020, 
5205.47.0090, 


HTS  numt)ers 
5205.22.0020, 
5205.23.0090, 
5205.26.0020, 
5205.27.0090, 
5205.41 .0020, 
5205.42.0090, 
5205.44.0020, 
5205.46.0090, 
5205.48.0020 


all  HTS  numbers  except 
all  HTS  numbers  except 


2  Category 
5205.21 .0020 
5205.22.0090 
5205.24.0020 
5205.26.0090 
5205.28.0020 
5205.41 .0090 
5205.43.0020 
5205.44.0090 
5205.47.0020 
and  5205.48.0090. 

3  Category  314-0: 
5209.51.6015. 

"Category  315-0: 
5208.52.4055. 

s  Category  317-0:  all  HTS  numbers  except 
5208.59.2085;  Category  326-0:  all  HTS  num- 
bers except  5208.59.2015,  5209.59.0015  and 
5211.59.0015. 

6  Category  604-A:  only  HTS  number 
5509.32.0000. 

'Categories  331  pt.:  all  HTS  numbers  except 
6116.10.1720.  6116.10.4810,  6116.10.5510, 
6116.10.7510,  6116.92.6410,  6116.92.6420, 
6116.92.6430,  6116.92.6440,  6116.92.7450, 
6116.92.7460,  6116.92.7470,  6116.92.8800, 
61 16.92.9400  and  61 16.99.9510. 

8  Category  359pt.:  all  HTS  numbers  except 
6115.19.8010,  6117.10.6010,  6117.20.9010, 
6203.22.1000,  6204.22.1000,  6212.90.0010. 
6214.90.0010,  5406.99.1550,  6505.90.1525, 
6505.90.1540,  6505.90.2060  and 
6505.90.2545. 

9  Category  459pt.:  all  HTS  numt)ers  except 
6115.19.8020,  6117.10.1000,  6117.10.2010. 
6117.20.9020,  6212.90.0020,  6214.20.0000, 
6405.20.6030,  6405.20.6060,  6405.20.6090, 
6406.99.1505  and  6406.99.1560. 

'° Category  631  pt.:  all  HTS  numbers  except 
6116.10.1730,  6116.10.4820,  6116.10.5520, 
61 16.;  0.7520,  6116.93.8800,  6116.93.9400, 
6116.99.4800,  6116.99.5400  and 

6116.99.9530 

"Category  659-H:  only  HTS  numbers 
6502.00.9030.  6504.00.9015,  6504.00.9060, 
6505.90.5090,  6505.90.6090,  6505.90.7090 
and  6505.90.8090. 

'2  Category  659pt.:  all  HTS  numbers  except 

6502.00  9030,    6504.00.9015,    6504.00.9060, 

6505.90.6090, 

(Category 

6115.12.2000, 

6212.90.0030, 


6505.90.7090, 
659-H); 
6117.10.2030, 
6214.30.0000, 


6505.90.5090, 

6505.90.8090 

6115.11.0010, 

6117.20.90X, 

6214.40.0000,  6406.99.1510  and 

6406.991540 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely. 

lames  C.  Leonard  III. 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.  03-26429  Filed  10-17-03;  8;45  am] 

BtLUNG  CODE  3510-OH-S 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Proposed  Collection;  Comment 
Requested 

agency:  Office  of  the  Under  Secretary  of 

Defense  (Personnel  and  Readiness). 

DoD. 

ACTION:  Notice. 
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In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Under  Secretary  of  Defense  (Personnel 
and  Readiness)  announces  the  following 
proposed  reinstatement  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  techiiology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  December  19, 
2003. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness) 
(Program  Integration)  Legal  Policy, 
ATTN:  Lt  Col  Patrick  Lindemann,  4000 
Defense  Pentagon,  Washington,  DC 
20301-4000. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
at  (703)  697-3387. 

Title,  Associated  form,  and  OMB 
Contra}  Number:  Involuntary  Allotment 
Application;  DD  Form  2653.  OMB 
Control  Number  0704-0367. 

Needs  and  Uses:  This  information 
collection  requirement  is  necessary  to 
initiate  an  involuntary  allotment  from 
the  pay  of  a  member  of  the  Uniformed 
Services  for  indebtedness  owed  a  third 
party  under  5  U.S.C.  5520a.  5  U.S.C. 
5520a  authorizes  involimtary  allotments 
if  there  is  a  final  court  judgment 
acknowledging  the  debt  and  it  is 
determined  by  competent  military  or 
executive  authority  to  be  in  compliance 
with  the  procedural  requirements  of  the 
Soldiers'  and  Sailors'  Civil  Relief  Act.  In 
order  to  satisfy  these  statutory 
requirements,  the  DD  Form  2653, 
requires  the  respondent  to  provide 
identifying  information  on  the  member 
of  the  Uniformed  Services;  provide  a 
certified  copy  of  the  judgment,  and 
certify,  if  applicable,  that  the  judgment 
complies  with  the  Soldiers'  and  Sailors' 
Civil  Relief  Act. 


Affected  Public:  Individuals  or 
households;  businesses  or  other  for 
profit. 

Annual  Burden  Hours:  4,650. 

Number  of  Respondents:  9,300. 

Responses  Per  Respondent:  1 . 

Average  Burden  Per  Response:  30 
minutes. 

Frequency:  On  Occasion. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

This  information  is  used  by  the 
Department  of  Defense  to  initiate  an 
involuntary  allotment  from  the  pay  of  a 
member  of  the  Uniformed  Services  for 
indebtedness  owed  a  third  party  as 
determined  by  the  final  judgment  of  a 
court. 

This  requirement  was  created  by  "The 
Hatch  Act  Reform  amendments  of 
1993,"  Pub.  L.  103-94.  The  DD  Form 
2653,  "Involuntary  Allotment 
Application,"  requires  the  creditor  to 
provide  identifying  information  on  the 
member  of  the  Uniformed  Services, 
provide  a  certified  copy  of  the 
judgment,  and  certify  that  the  members' 
rights  under  the  Soldiers'  and  Sailors" 
Civil  Relief  Act  were  protected. 

Dated:  October  6,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FRDoc.  03-26334  Filed  10-17-03;  8:45  am] 
BILUNG  CODE  5001 -08-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

National  Security  Education  Board 
Meeting 

AGENCY:  National  Defense  University, 

DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Pub.  L.  92-463, 
notice  is  hereby  given  of  a  forthcoming 
meeting  of  the  National  Security 
Education  Board.  The  purpose  of  the 
meeting  is  to  review  and  make 
recommendations  to  the  Secretary 
concerning  requirements  established  by 
the  David  L.  Boren  National  Security 
Education  Act,  Title  VIII  of  Pub.  L.  102- 
183,  as  amended, 
DATES:  October  31,  2003. 
ADDRESSES:  The  Crystal  City  Marriott 
Hotel,  1999  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202, 
FOR  FURTHER  INFORMATION  CONTACT:  Dr, 
Edmond  J,  Collier,  Deputy  Director, 
National  Security  Education  Program, 
1101  Wilson  Boulevard,  Suite  1210, 
Rosslyn,  Virginia  22209-2248;  (703) 


696-1991,  Electronic  mail  address: 
collie  re@n  du.edu. 

SUPPLEMENTARY  INFORMATION:  The  Board 
meeting  is  open  to  the  Public. 

Dated:  September  26.  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  03-26335  Filed  10-17-03:  8:45  ami 

BILLING  CODE  5001-0ft-« 


DEPARTMENT  OF  EDUCATION 

Brown  v.  Board  of  Education  50th 
Anniversary  Commission;  Meeting 

AGENCY:  Brown  v.  Board  of  Education 
50th  Anniversary  Commission.  U.S. 
Department  of  Education  (ED). 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  provides  the 
schedule  of  a  forthcoming  meeting  of 
the  Brown  v.  Board  of  Education  50th 
Anniversary  Commission.  This  notice 
also  describes  the  functions  of  the 
commission.  This  document  is  intended 
to  notif\'  the  general  public  of  their 
opportunity  l.i  attend. 
DATE  AND  TIME:  October  30.  2003.  at  8:30 
a.m. 

ADDRESSES:  Hotel  du  Pont,  11th  & 
Market  Streets,  Wilmington,  Delaware, 
(800) 441-9019. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  McPhail,  Attorney,  330  C  Street 
SW.'.  Washington.  DC  20202,  (202^205- 
9529. 

SUPPLEMENTARY  INFORMATION:  The 
Brown  v.  Board  of  Education  50th 
Anniversary  Commission  is  established 
under  Pub.  L.  107—41  to  commemorate 
the  50th  anniversary  of  the  Brown 
decision.  The  Commission,  in 
conjunction  with  the  U.S.  Department  of 
Education,  is  responsible  for  planning     ' 
and  coordinating  public  education 
activities  and  initiatives.  Also,  the 
Commission,  in  cooperation  with  the 
Brown  Foundation  for  Educational 
Equity,  Excellence,  and  Research  in 
Topeka.  Kansas,  and  such  other  public 
or  private  entities  as  the  Commission 
deems  appropriate,  is  responsible  for 
encouraging,  planning,  developing,  and 
coordinating  observances  of  the 
anniversarj'  of  the  Brown  decision.  The 
meeting  of  the  Commission  is  open  to 
the  public.  Individuals  who  will  need 
accommodations  for  a  disability  in  order 
to  attend  the  meeting  (i.e.  interpreting 
services,  assistive  listening  devices, 
materials  in  alternative  format)  should 
notify  Mary  McPhail  at  (202)  205-9529 
by  no  later" than  October  24,  2003.  We 
will  attempt  to  meet  requests  after  that 
date,  but  cannot  guarantee  availability. 
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Dated  October  15.  2003 
Gerald  A.  Reynolds, 

Assistant  Secretar,-  for  Civil  Rights. 

(FR  Doc  03-26260  Filed  10-17-03.  8:4.5  ami 

BILUNG  COOC  4000-0 1-M 


DEPARTMENT  OF  ENERGY 

Senior  Executive  Service;  Performance 
Review  Board 

agency:  Department  nf  Knergy 
ACTION:  Designation  of  Performance 
Review  Board  Chair. 


SUMMARY:  This  notice  provides  the 
Performance  Review  Board  Chair 
designee  for  the  Department  of  Energy' 
EFFECTIVE  DATE:  This  appointment  is 
effective  as  of  September  30,  2003. 

rames  T  Campbell 

Issued  in  Washington.  DC^  un  0<  tob»'r  10. 
2003 

Claudia  A.  Cross, 

Chief  Human  Capital  Officer/Director.  Officf 
of  Human  R^'sources  Management 
IFR  Doc.  03-26401  Filed  10-17-03;  S.45  ami 
BILUNG  COOC  6450-01  -P 


DEPARTMENT  OF  ENERGY 

Senior  Executive  Service;  Performance 
Review  Board 

AGENCY:  Department  of  Energy. 
ACTION:  SES  Performance  Review  Board 
Standmg  Register. 


SUMMARY:  This  notice  provides  the 
Performance  Review  Board  Standing 
Register  for  the  Department  nf  Energy. 
This  listing  supersedes  all  previouslv 
published  lists  of  PRB  members 
EFFECTIVE  DATE:  These  appointments  are 
effective  as  of  September  30.  2003. 

.\CKERLY,  LAWRENCE  R 
.\LLISON,  JEFFREY  M 
.\NDERSON.  CH.\RLES  E 
.\NDERSON,  M.\RGOr  H 
.\NGULO,  VERONICA  A 
AOKI.  STE\'EN  NMN 
.\RKIN,  RICH.\RD  W 
.\RTHl'R  III.  VV1LLL\M  lOHN 
ASC.AiNlO,  X.-\VIER  NMN 
BACA.  FR.\NK  K 
BACA,  M.ARK  C 
B.\ILEY  [R.  LAWRENCE  O 
BA(rR.-\.  RITA  A 
B.AKER.  KENNETH  E 
BALL.\RD.  WILLIAM  W 
B.\RKER  IR.  V\ILLIAM  L 
BASHISTA.  lOHN  R 
BALER.  CARL  O 
BECKD.WIDE 
BECKE~rr.  THO\L\S  H 
BEECY   DAVID  I 
BESERR.-\.  FRANK  | 
BIELAN.  DOrCLAS  I 
BIENLAWSKL  ANDREW  I 


BILSON.  HELEN  E 
BLAC:K.  RICHARD  I. 
BLACK. STEVEN  K 
BLACKWOOD.  FDW.VRD  B 
BLADOW.  lOELK 
BOAKDMAN,  KAREN  1. 

BORc:HARLrr  (;h.\rles  A 

BOKCSTRO.M.  CAROL  M 
BOKC.STROM.  HOWARD  G 
BOWMAN.  CER A LDC 
BOYD  tiERALDC 
BRADEN  IR.  ROBER  T  C 
BRADLEY.  SAMl'ELM 

brendlin(;er.  terry  l 
brewer,  robert  h 
breznay.(;eorceb 

BROCOCM.  .STEPHAN  I 
BRODMAN.  JOHN  R 
BROMBERt;.  KENNETH  M 
BRONSTEIN.  ELI  B 
BROWN  III.  ROBERT  I 
BROWN.  RICHARD  D 
BRl'MLEY.  WILLIAM  ! 
Bl  BAR,  PATRJCT:  M 
BIRNS.  ALLEN  1 
BIRROWS.  CHARLES  W 
BITLER.  [ERO.ME.M 
BITLER   R(X;ER  A 
CAMPBELL.  ELIZABETH  E 
CAMPBELL,  lAMES  LHOMAS 

cARABtrrrA  ralph  a 

CAR.AVELL1,  |OHN  M 
CARDINAI.l,  HENRY  A 
CARt:Y  IR,  ROBERT  H 
t:ARLSON    lOHN  T 
CARLSON    KATHLEEN  ANN 
CARY,  STEVEN  V 
CAV.-\NAt;H,  I  AMES  | 
CHACEY.  KENNETH  A 
CHALK.  STEVEN  (; 
CHANEY.  KlMBERl.Y  A  FLWTIS 
CHUN.  SCN  W 
CLARK   lOHN  K 
COBl  RN   LEONARD  L 
COMBS   MARSHALL  O 
CONOVER,  DAVID  W 
CONTI.  lOHN  I 
COOK,  lOHN  S 
COREY   RA"^'  I 
t:OSTLOW,  BRIAN  D 
COWAN,  t.WENDOLYN  S 
CRAK,  m,  !At:K  R 
CRANDALL,  DAVID  H 
C;RAWF0RD.  DAVID  W 
CROSS  (T.AIDIA  A 
tlROVVE  R1CH.\RDC 
CT'MESTY.  EDWARD  C 
CCR'TIS.  L-\MES  H 
CYCELMAN.  ANDRE  I 
DAC;OS'TINO  THONL\S  PAIL 
DAVIES,  NELIA  A 
DE  LORENZO,  RALPH  H 
DECKER.  LWIES  T 
DEDIK.  P.MRICIA  NMN 
DECRASSE  IR.  ROBERT  W 
DEHMER,  PA  TRICIA  M 
DEHORA  TILS  IR,  CUIDO  NMN 
DEIHL.  MKTiAEL  A 
DEI.W!(TiE.(,RE(;ORY  K 
DE.MKO.  lOSEPHC 
DENNISON.  WILLIAM  I 
DER.  VICTOR  K 
DEVER.  (.ERTRtT)F  I. 

difi(;ljo.c:armennmn 
dixon  robert  k 
dobriansky  larisa  k 


DOGGETT,  FREDERICK  D 
DOQLEY  III.  GEORGE  | 
DURNAN.  DENIS  D 
DYER,  I  RUSSELL 
EDMONDSON.  lOHN  J 
EGGER,  MARY  H 
ELWOOD,  JEFIRY  W 
ERICKSON,  LEIF  NMN 
ERICKSON,  R,'\LPH  E 
EPJUNGTON,  GORDON  V 
ESVELT,  TERENCE  G 
EVANS,  KAREN  S 
FAULKNER,  DOUGLAS  L 
FIORE,  JAMES  J 
FITZGERALD,  CHERYL  P 
FOLEY,  KATHLEEN  Y 
FOWLER.  JENNIFER  JOHNSON 
FRANKLIN,  CHARLES  ANSON 
FRAZIER,  MARVIN  E 
FREI,  MARK  W 
FRESCO.  MARY  ANN  E 
FRYBERGER,  TERESA  A 
FYGI.  ERIC  I 
GALE.  BARRY  G 
GARCIA,  MARVIN  L 
GARLAND,  ROBERT  W 
GARRJSH,  THEODORE  J 
G ARSON.  HENRY  K 
GEBUS.  GEORGE  R 
GERRARD,  JOHN  E 
GIBSON  JR,  WILLIAM  C 
GILBERTSON,  MARK  A 
GINSBERG,  MARK  B 
GLENN,  DANIEL  E 
GLOTFELTY,  JAMES  W 
GOLAN,  PAUL  M 
GOLDSMITH,  ROBERT  NMN 
GOLLOMP,  LAWRENCE  A 
GOODRUM,  WILLIAM  S 
GORDON-HAGERTY,  LISA  E 
GOTTLIEB.  PAUL  A 
GREENBERG.  R.\YMOND  F 
GREENWOOD,  JOHNNIE  D 
GRESHAM,  LARRY  M 
GROSE.  AMY  E 
GROSS.  THOMAS  J 
GRUENSPECHT.  HOWARD  K 
GUEVARA.  ARNOLD  E 
GUNN  JR,  MARVIN  E 
HACSKAYLO,  MICHAEL  S 
HAFNER.  STEVEN  C 
HANSEN,  CHARLES  A 
HARDIN,  MICHAEL  G 
HARDWICK  JR.  RAYMOND  J 
HARRIS.  ROBERT  J 
HARTMAN,  lAMES  K 
HARTMAN.  JOHN  R 
HARVEY,  JOHN  R 
HARVEY.  TOBIN  K 
HASS.  RICKEY  R 
HAWTHORNE,  JOAN  GATES 
HEADLEY,  L.\RRY  C 
HENTDERSON.  SHANNON  D 
HIBBIT'TS  JR,  HOWARD  D 
HICKOK,  STEVEN  G 
HILL,  DAVID  R 
HIRAHARA.  [AMES  S 
HODSON.  PATRICIA  J 
HOLLAND.  MICHAEL  D 
HOLLANDER.  MARC  S 
HOLLOWELL,  BETTY  L  N 
HOOD.  ROBERT  R 
HOPE,  RICHARD  H 
HITZENGA.  DAVTD  G 
HUNEMULLER,  MALTREEN  A 
HLTZLER,  MARY  JEAN 
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IZELL,  KATHY  D 
JAFFE,  HAROLD  NMN 
JENKINS,  ROBERT  G 
JOHNSON,  FREDERICK  M 
JOHNSON.  MILTON  D 
JOHNSON,  OWEN  B 
JOHNSON,  ROBERT  SHANE 
JOHNSON,  SANDRA  L 
JOHNSTON,  MARC  NMN 
JONES,  C  RICK 
JONES,  HERBERT  M 
JORDAN,  ROEERT  R 
JORDAN,  ROSALIE  M 
JOSEPH,  ANTIONETTE  GRAYSO 
JUAREZ,  UOVA  D 
JUCKETT,  DONALD  A 
KAEMPF,  DOUGLAS  E 
KANE,  MICHAEL  C 
KELLIHER,  JOSEPH  T 
KENNEDY,  JOHN  P 
KERSTEN.  JOHN  H 
KESELBURG,  JAMES  D 
KESSLER,  ELIZABETH  A 
KIGHT,  GENE  H 
KILGORE,  WEBSTER  C 
KILPATRICK,  MICHAEL  A 
KIRKENDALL,  NANCY  J 
KIRKMAN,  LARRY  D 
KLEIN,  KEITH  A 
KNIPP,  ROBERT  M 
KNOX,  ERIC  K 
KOLB,  INGRID  A  C 
KOLEVAR,  KEVIN  M 
KONOPNICKI,  THAD  T 
KOTEK,  JOHN  F 
KOUTS,  CHRISTOPHER  A 
KOVAR,  DENNIS  G 
KRUGER,  PAUL  W 
LAMBERT,  JAMES  B 
LANGE,  ROBERT  G 
LANTHRUM,  J  GARY 
LAWRENCE,  ANDREW  C 
LAZOR,  JOHN  D 
LEE.  STEVEN  NMN 
LEHMAN,  DANIEL  R 
LERSTEN,  CYNTHL\  A 
LEVIN  JR,  WILLL\M  B 
LEWIS  in,  CHARLES  B 
LEWIS  JR,  WILUAM  A 
LEWIS,  ROGER  A 
LOPATTO,  JEANNE  T 
LOWE.  OWEN  W 
LUCZAK.  JOANN  H 
MADDOX,  MARK  R 
MAGWOOD  IV,  WnjJAM  D 
MAHALEY,  JOSEPH  S 
MAHARAY,  WILLLAM  S 
MAHER,MARKW 
MALE,  BARBARA  D' 
MALOSH,  GEORGE  J 
MANGENO,  JAMES  J 
MANN,  THOMAS  O 
MARCUS,  GAIL  H 
MARKEL  JR,  KENNETH  E 
MARKS  JR,  DAVID  L 
MARLAY,  ROBERT  C 
MARMOLEJOS,  POU  A 
MASTERSON,  MARY  A 
MC  CABE.  MICHAEL  J 
MCCLOUD,  FLOYD  R 
MCCORMICK,  MATTHEW  S 
MCCRACKEN,  STEPHEN  H 
MCKEE,  BARBARA  N 
MCKENZIE,  JOHN  M 
MCMONIGLE,  JOSEPH  P 
MCMULLAN,  ROBERT  L 


MCRAE,  JAMES  BENNETT 
MEEKS,  TIMOTHY  J 
MELLINGTON,  SUZANNE  F 
MEYER,  CHARLES  E 
MICHELSEN,  STEPHEN  J 
MILLER,  CLARENCE  L 
MILLER,  DEBORAH  C 
MILLHONE,  JOHN  P 
MILNER,  RONALD  A 
MIOTLA,  DENNIS  M 
MONETTE,  DEBORAH  D 
MONHART,  JANE  L 
MOORER,  RICHARD  F 
MORRELL,  PAUL  CHARLES 
MOSQUERA,  JAMES  P 
MOURNIGHAN,  STEPHEN  D 
MUELLER,  TROY  J 
MURPHIE,  WILLL^lM  E 
MURPHY,  ALICE  Q 
NAPLES,  ELMER  M 
NEALY,  CARSON  L 
NEWELL,  JOHN  D 
NOLAN,  ELLZABETH  A 
NORMAN,  PAUL  E 
NULTON,  JOHN  D 
O  BRIEN,  BETSY  K 
O'DONOVAN,  KEVIN  M 
O'FALLON,  JOHN  R 
OLINGER,  SHIRLEY  J 
OLIVER,  LAWRENCE  R 
OLIVER,  STEPHEN  R 
OLSON,  DEAN  G 
OOSTERMAN,  CARL  H 
OSHEIM,  EUZABETH  L 
OTT,  MERRIE  CHRISTINE 
OWEN,  MICHAEL  W 
OWENDOFF,  JAMES  M 
OWENS,  KAREN  A 
PARKS  JR,  WILLL\M  P 
PARNES,  SANFORD  J 
PATRINOS,  ARISTIDES  A 
PEARSON,  ORIN  F 
PEASE,  HARRISON  G 
PENRY,  JUDITH  M 
PERIN,  STEPHEN  G 
PETERSON.  BRADLEY  A 
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Issued  in  Washington.  DC  on  October  14, 
2003. 
Claudia  A.  Cross, 

Chief  Human  Capital  Officer/Director.  Office 

of  Human  Resources  Management. 

|FR  Doc.  03-26402  Filed  10-17-03;  8:45  am) 

BILUNG  CODE  6450-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OAR-2003-0171,  FRL-7576-3] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Recordkeeping 
and  Reporting  Requirements 
Regarding  the  Sulfur  Content  of  Motor 
Vehicle  Gasoline  Under  the  Tier  2  Rule, 
EPA  ICR  Number  1907.02,  0MB 
Control  Number  20  2060-0437 

AGENCY:  Environmpntdl  Pnitertinn 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq  ].  this  document  announces 
that  EPA  is  planning  to  submit  a 
continuing  Information  (Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB).  This  is 
d  request  for  renewal  of  an  existing 
approved  collection.  This  ICR  is 
scheduled  to  expire  on  1/31/04.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  fcPA  is  .soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collecticm  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  December  19,  2003. 
ADDRESSES:  Submit  your  comments, 
referencing  docket  ID  number  OAR- 
2003-0171.  to  EPA  online  using 
EDOCKET  (our  preferred  method),  by  e- 
mail  to  a-and-r-dockpt'(Lepa.go\,'.  or  bv 
mail  to:  EPA  Docket  Center. 
Environmental  Protection  Agency, 
Office  of  Air  and  Radiation  Docket.  Mail 
Code  6102T.  1200  Pennsylvania  Ave., 
NW..  Washington.  DC  20460 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Bennett.  Office  of 
Transportatiim  and  Air  Quality.  Mail 


Code  64061.  Environmental  Protection 
Agencv.  1200  Pennsylvania  Ave.,  NW., 
Washington  DC  20460;  telephone 
number:  (202)  .564-8989;  fa.x  number: 
(202)  56.5-2085;  e-mail  address: 
henriftt  mtinlvn&iepd  gov. 

SUPPLEMENTARY  INFORMATK)N:  EPA  has 

established  a  public  docket  for  this  IC]R 
under  Docket  ID  number  (JAR-2003- 
0171.  which  is  available  for  public 
viewing  at  the  Ofhce  of  Air  and 
Radiation  Docket  in  the  EPA  Docket 
Center  (EPA/DC),  EPA  West.  Room 
B102.  1301  Constitution  Ave.,  NW.. 
Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744.  and 
the  telephone  number  for  the  Office  of 
Air  and  Radiation  Docket  is  (202)  566- 
1742.  An  electronic  version  of  the 
public  docket  is  available  through  EPA 
Dockets  (EDOCKET)  at  http:// 
nww.f^pa.gov/cdoikf't  Use  EDOCKET  to 
obtain  a  copy  of  the  draft  collection  of 
information,  submit  or  view  public 
(omments.  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
(locket  that  are  available  electronically. 
Once  in  the  system,  select  "search." 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  within  60 
days  of  this  notice.  EPA's  policy  is  that 
public  comments,  whether  submitted 
electronically  or  in  paper,  will  be  made 
available  for  public  viewing  in 
EDOCKET  as  EPA  receives  them  and 
without  (  hange.  unless  the  comment 
c;ontains  copyrighted  material.  CBI.  or 
other  information  whose  public 
disclosure  is  restric  ted  b\'  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
b(!  available  in  the  public  docket. 
.Mthough  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI.  or  whose  disclosure  is  otherwise 
restricted  bv  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002).  or  go  to  http://n^\'w.fp(i.gov./ 
edotket 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  who 


manufacture,  import,  distribute  and  sell 
gasoline. 

Title:  Recordkeeping  and  Reporting 
Requirements  Regarding  the  Sulfur 
Content  of  Motor  Vehicle  Gasoline 
Under  the  Tier  2  Rule. 

Abstract:  The  requirements  covered 
under  this  ICR  are  included  in  the  final 
Tier  2  rule,  published  on  the  February 
10,  2000  (65  FR  6698).  A  minor 
additional  ICR  requirement  was  added 
to  the  Tier  2  rule  on  June  12,  2002  (67 
FR  40169). 

The  scope  of  the  recordkeeping  and 
reporting  requirements  for  each  type  of 
party  (e.g.,  refiners,  importers, 
distributors,  or  retailers  of  gasoline),  and 
therefore  the  cost  to  that  party,  reflects 
the  party's  opportunity  to  create,  control 
or  alter  the  sulfur  content  of  gasoline. 
As  a  result,  refiners  and  importers  have 
significant  requirements,  which  are 
necessary  both  for  their  own  tracking 
and  that  of  downstream  parties,  and  for 
EPA  enforcement,  while  parties 
downstream  from  the  gasoline 
production  or  import  point,  such  as 
retailers,  have  minimal  burdens  under 
the  rule.  Many  of  the  reporting  and 
recordkeeping  requirements  for  refiners 
and  importers  regarding  the  sulfur 
content  of  gasoline  on  which  the  Tier  2 
sulfur  program  relies  currently  exist 
under  EPA's  reformulated  gasoline 
(RFC)  and  conventional  gasoline  (CG) 
anti-dumping  programs.  The  ICR  for  the 
RFG/CG  programs  covered  the  majority 
of  the  start-up  costs  associated  with  the 
reporting  of  gasoline  sulfur  content. 
Consequently,  much  of  the  cost 
associated  with  the  sulfur-control 
requirements  under  the  sulfur  program 
has  already  been  accounted  for  under 
the  ICR  for  the  RFG/CG  programs. 

The  information  under  this  ICR  will 
be  collected  by  EPA's  Transportation 
and  Regional  Programs  Division,  Office 
of  Transportation  and  Air  Quality, 
Office  of  Air  and  Radiation  (OAR),  and 
bv  EPA's  Air  Enforcement  Division, 
(Office  of  Regulatory  Enforcement,  Office 
of  Enforcement  and  Compliance 
Assurance  (OECA).  The  information 
collected  will  be  used  by  EPA  to 
evaluate  compliance  with  the  gasoline 
sulfur  control  requirements  under  the 
Tier  2  rule.  This  oversight  by  EPA  is 
necessary  to  ensure  attainment  of  the  air 
quality  goals  of  the  Tier  2  program. 
Proprietary  information  will  be 
submitted  by  refiners  and  importers  for 
demonstrating  compliance  with  the 
sulfur  standards,  and  for  establishing 
baseline  sulfur  levels  under  the  credit 
trading  and  hardship  programs 
associated  with  the  rule.  Confidentiality 
is  handled  in  accordance  with  the 
Freedom  of  Information  Act  and  EPA 
regulations  at  40  CFR  part  2.  An  agency 
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may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  listed  in  40  CFR  part 
9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed^ 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the  ■ 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  For  the  early  years 
of  the  Tier  2  gasoline  sulfur  program  (to 
December  31,  2003),  EPA  estimated  a 
total  of  192,063  responses,  a  total 
annual  burden  of  12,532  hours,  and  a 
total  annual  cost  of  $325,702  to 
industry.  This  estimate  includes  the 
initial  burden  associated  with  learning 
and  adapting  to  the  new  requirements. 
Most  of  the  burdens  associated  with  the 
early  years  of  the  program  relate  to 
applications  for  various  hardship 
provisions  and  the  generation  of  early 
credits,  which  will  not  be  applicable 
after  2004. 

The  standards  for  gasoline  sulfur 
become  effective  beginning  January  1 , 
2004.  Compliance  with  these  standards 
requires  some  additional  testing  and 
reporting  beyond  that  required  under 
the  RFG/CG  programs.  The  most 
significant  in^crease  in  the  testing  and 
reporting  burden  is  due  to  the 
requirement  that  refiners  and  importers 
test  and  report  every  batch  of  gasoline 
for  compliance  with  the  sulfur 
standards.  Currently,  all  refiners  and 
importers  of  RFC  are  required  to  test 
and  report  every  batch  of  RFC;  however, 
refiners  and  importers  of  conventional 
gasoline  currently  are  allowed  to 
composite  samples  for  purposes  of 
demonstrating  compliance  with  the  CG 
anti-dumping  regulations.  EPA 
estimates  that  the  annual  burden  on 
refiners  associated  with  this  every  batch 
testing/reporting  requirement  will  be 
about  one  hour  per  response  per  refiner, 


and  400  responses  per  year  per  refiner. 
There  are  about  75  refiners  that  will  be 
affected  by  this  requirement.  For 
importers,  the  burden  will  be  one  hour 
per  response  per  importer,  and  27 
responses  per  year  per  importer.  About 
30  importers  will  be  affected  by  this 
requirement.  The  cost  associated  with 
this  burden  for  refiners  will  depend  on 
whether  the  refiner  uses  its  own  testing 
equipment  or  uses  an  independent 
laboratory.  Most  importers  will  use  an 
independent  laboratory.  The  estimated 
annual  cost  is  $24,800  for  refiners  that 
use  their  own  equipment  and  $29,600 
for  refiners  that  use  an  independent 
laboratory'.  The  estimated  annual  cost 
for  importers  is  $1,998.  There  are  some 
additional  modest  burdens  and  costs  for 
refiners  and  importers  associated  with 
this  rule.  Some  of  these  burdens  are 
related  to  additional  information 
regarding  sulfur  content  required  on 
annual  reports  currently  being 
submitted  to  EPA  under  the  RFG/CG 
programs.  Several  of  the  additional 
burdens  are  related  to  various  hardship 
or  other  flexibility  provisions  provided 
in  the  rule.  There  are  also  some  modest 
burdens  on  terminals  and  pipelines 
associated  with  this  rule  due  to 
additional  Q/A  testing  requirements. 
Beginning  in  2004,  EPA  estimates  there 
will  be  a  total  of  about  2,536  annual 
responses,  a  total  annual  average  burden 
of  38,742  hours,  and  a  total  annual  cost 
of  $2,405,355  to  industry.  There  are  no 
capital  and  start-up  costs  or  operation 
and  maintenance  costs  associated  with 
this  rule.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  October  14,  2003. 
David  J.  Kortum, 

Acting  Director,  Transportation  and  Regional 

Programs  Division. 

[FR  Doc.  03-26410  Filed  10-17-03;  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[RCRA-2003-0023;  FRL-7576-1] 

Hazardous  Waste  Management 
System:  Petroleum  Refining  Process 
Wastes;  Identification  of 
Characteristically  Hazardous  Self- 
Heating  Solids;  Land  Disposal 
Restrictions:  Treatment  Standards  for 
Spent  Hydrorefining  Catalyst  (K172) 
Hazardous  Waste 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  data  availability. 

SUMMARY:  This  notice  of  data 
availability  (NODA)  makes  available  to 
the  public  certain  analytical  data 
pertaining  to  the  polyaromatic 
hydrocarbon  (PAH)  content  of  spent 
hydrorefining  catalyst  from  petrolei'jn 
refining  operations  (K172).  These 
anah'tical  data  are  contained  in  a 
petition  for  rulemaking  (petition) 
submitted  to  EPA  by  the  Vanadium 
Producers  and  Reclaimers  Association 
(VPRA),  formerly  known  as  the 
Ferroalloys  Association  (TFA).  The  data 
were  submitted  by  the  petitioner  to 
support  its  request  that  EPA  amend  the 
land  disposal  restriction  (LDR) 
treatment  standards  for  the  K172  listed 
waste.  The  VPRA  petition  also  asserted 
that  K171  and  K172  wastes  are  often 
being  landfilled  without  being 
decharacterized  for  their  ignitability/ 
reactivity  potential.  Therefore,  this 
notice  provides  information  supporting 
the  petitioner's  assertions  and  requests 
comment  and  submittal  of  any 
additional  relevant  documentation.  At 
this  time,  EPA  is  requesting  comment 
only  on  the  analytical  data  for  K172  and 
information  supporting  VPRA's 
concerns  about  characteristically 
hazardous  solids.  The  Agency  is  not 
proposing  any  rule  changes  in  today's 
notice,  and  any  future  action  the  Agency 
takes  in  response  to  the  VPRA  petition 
will  be  noticed  in  a  subsequent  Federal 
Register. 

DATES:  Submit  comments  on  or  before 
December  4,  2003.  Comments 
postmarked  after  this  date  will  be 
marked  "late"  and  may  not  be 
considered. 

ADDRESSES:  You  may  view  the 
supporting  materials  for  this  NODA  in 
the  EPA  Docket  Center  (EPA/DC),  Room 
B102,  EPA  West,  1301  Constitution 
Avenue,  NW.,  Washington,  DC.  The 
docket  number  is  RCRA-2003-0023. 
The  EPA/DC  is  open  from  8:30  a.m.  to 
4:30  p.m.  Monday  through  Friday, 
excluding  legal  holidays.  Copies  cost 
$0.15  per  page.  For  information  on 
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accessing  an  electronic  copy  of  the 
treatability  study  and  peer  review 
documents,  see  the  SUPPLEMEhfTARY 
INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  call  the  RCR.A  Call 
Center  at  1-800-424-9346  or  TDD  1- 
800-553-7672  (hearing  impaired). 
(Wallers  within  the  Washington 
Metropolitan  .^rea  must  dial  (703)  412- 
9810  or  TDD  (703)  412-3323  (hearing 
impaired).  The  RCR.-\  Call  Center  is 
open  Monday-Fridav.  9  am  to  5  p.m.. 
Eastern  Standard  Time.  For  more 
information  on  specific  aspects  of  this 
NOD  A.  contact  Ross  Elliott  at  (703)  308- 
8748.  elliott.rossii^'pd.gov.  or  write  him 
at  the  Office  of  Solid  \Vaste.  Mail  Code 
5304 W,  U.S.  EPA.  1200  Pennsylvania 
Avenue,  N\V..  Washington.  DC  20460. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I,  C.enerdl  Informdtiun 
.\  How  Can  I  (ret  Copie-^  ofThis  Document 
and  Other  Relnled  Iiitorniation? 

B.  How  and  I'o  Whom  Do  I  Submit 
Comments'' 

C.  How  Should  I  Submit  Confidential 
Business  Information  |Cb!)  to  the 
.\gBncy' 

D  What  Should  I  Consider  as  I  Prepare  My 
Cximments  for  EP.-\' 
II  What  Did  VPRA  Petition  the  EPA  To 

Change' 
ni.  What  Is  the  Purpose  of  This  NODA? 
IV  What  Is  the  \'PR.^  Pelition'' 
A  Who  Is  VTR.\' 

B   What  Is  VPRA  Petitioning  EPA  To  Do? 
C,  Whdl  Is  the  Basi-;  for  the  Petitioner's 
.Amendment  ^if  the  LDR  Treatment 
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I.  General  Information 

A  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information' 

1    Docket 

EPA  has  established  an  official  public 
docket  for  this  action  under  Docket 
Number:  RCR.A-2003-0023  The  official 
public  docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
anv  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 


Confidential  Business  Information  (CBl) 
or  other  information  for  which 
disclosure  is  restricted  by  statute.  The 
official  public  docket  is  the  collection  of 
materials  that  are  available  for  public 
viewing  at  the  O.SWF^R  Docket  in  the 
EPA  Docket  Center.  Room  B102.  EPA 
West.  1301  Constitution  Ave..  NW.. 
Washington.  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m..  Monday 
through  Friday,  excluding  legal 
holidavs.  The  telephone  number  for  the 
Public  Reading  Room  is  (202)  566-1744, 
and  the  telephone  number  for  the 
OSWER  Docket  is  (202)  566-0270. 
Copies  cost  S0.15/page. 

2.  Electronic  Access 

\'ou  mav  access  this  Federal  Register 

documen*  electronically  through  the 
EPA  Internet  under  the  "Federal 
Register"  listings  at  /iffp./Zivwu'. ppa.gov/ 
fedrgstr/.  and  vou  can  make  comments 
on  this  proposed  rule  at  the  federal  e- 
ruleinaking  portal,  http:// 
i\-w\v.rei^ulat  ions. gov. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronii  public  docket  and  comment 
system.  EPA  Dockets.  Vou  may  use  EPA 
Dockets  at  http  ''\.\-\v\y  epa.gov/edocket/ 
to  submit  or  \iew  public  comments. 
access  the  inde.x  listing  of  the  contents 
of  the  offi(  ial  public  docket  or  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  elei:tronically,  you  may  still 
access  an\'  of  the  publicly  available 
docket  materials  through  the  EPA 
Docket  Center  facility  identified  above. 
Once  in  the  system,  select  "search.  " 
then  Key  in  the  appropriate  docket 
identification  number. 

Certain  tvpes  of  information  will  not 
be  placed  in  the  EP.\  Docket 
Information  claimed  as  ("BI  and  other 
information  whose  disclosure  is 
restricted  bv  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  he  placed  in  P'PA's  electronic  public 
dot  ket  but  will  be  available  rmly  in 
printed,  paper  form  in  the  official  public 
dm  ket.  Tu  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  doc:ument  is  selected 
from  the  index  list  in  EP.-\  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronii   [lublic  docket. 
Although  not  all  docket  materials  mav 
be  available  electronically,  you  may  still 
access  anv  of  the  publicly  available 


docket  materials  through  the  docket 
facility  identified  in  Unit  I. A. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper. 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
through  hand  delivery/courier.  To 
ensure  proper  receipt  by  EPA,  identify 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments. 

1.  Electronically 

If  you  submit  an  electronic  comment 
as  prescribed  below,  EPA  recommends 
that  you  include  your  name,  mailing 
address,  and  an  e-mail  address  or  other 
contact  information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  RCJM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  anv 
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identifying  or  contact  information 
provided  in  the  body  of  a  conunent  will 
be  included  as  part  of  the  conunent  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
conunent. 

EPA  Dockets — Your  use  of  EPA's 
electronic  public  docket  tc  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  <http://www.epa.gov/edocket,>  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID 
Number  RCRA-2 003-002 3.  The  system 
is  an  "anonymous  access"  system, 
which  means  EPA  will  not  know  your 
identity,  e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

E-mail — Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  "rcra- 
docket@epamail.epa.gov",  Attention 
Docket  ID  Number  RCRA-2003-0023.  In 
contrast  to  EPA's  electronic  public 
docket.  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly  to  the 
Docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

Disk  or  CD  ROM — You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  this  section.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail 

Send  your  comments  to:  OSWER 
Docket,  EPA  Docket  Center,  Mailcode: 
5305T,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460,  Attention 
Docket  ED  Number  RCRA-2003-0023. 

3.  By  Hand  Delivery  or  Courier 

Deliver  your  comments  to: 
Environmental  Protection  Agency,  EPA 
Docket  Center,  Room  B 102, 1301 
Constitution  Avenue,  NW.,  Washington, 
DC,  Attention  Docket  ID  Number 


RCRA-2003-0023.  Such  deliveries  are 
only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
above. 

4.  By  Facsimile 

Fax  your  comments  to:  (202)  566- 
0272,  Attention  Docket  ID  Number 
RCRA-2003-0023. 

C.  How  Should  I  Submit  Confidential 
Business  Information  (CBI)  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  Send  or  deliver 
information  identified  as  CBI  only  to  the 
following  address:  RCRA  CBI  Document 
Control  Officer,  Office  of  Solid  Waste 
(5305W),  U.S.  EPA,  1200  Pennsylvania 
Avenue,  NW.,  Washiiigton.  DC  20460. 
Attention  Docket  ID  No.  RCRA-2003- 
0023.  You  may  claim  information  that 
you  submit  to  EPA  as  CBI  by  marking 
any  part  or  all  of  that  information  as  CBI 
(if  you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify'  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  conunent  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 


5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA. 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

II.  What  Did  VPRA  Petition  the  EPA  To 
Change? 

Pursuant  to  40  CFR  260.20.  VTRA 
submitted  a  rulemaking  petition  to  the 
EPA  (a  copy  of  which  is  included  in  the 
Docket  to  today's  notice)  which  requests 
that  the  Agency  amend  the  hazardous 
waste  regulations  as  follows: 

1 .  Amend  the  LDR  treatment 
standards  for  K171  and  K172  spent 
catalysts  by  requiring  prescriptive 
technology-based  treatment  standards, 
such  as  (1)  recycling  and  metals 
recoven,',  or  (2)  oxidation  and 
stabilization  to  address  landfiUing  of 
catalyst  with  untreated  PAHs  and  self- 
heating  characteristics:  and,  if  the 
process  for  requiring  prescriptive  LDRs 
is  expected  to  take  a  considerable 
amount  of  time,  amend  the  LDR 
treatment  standards  for  Kl  72  to  add 
numerical  (concentration-based) 
standards  for  PAHs  to  be  consistent 
with  the  K171  standards  in  the  interim 
period;  and 

2.  Clarif\'  that  the  hazardous  oil- 
bearing  secondarv'  material  exclusion 
(40  CFR  261.4(a)(12)(i))  does  not  apply 
to  K171  and  K172  catalysts;  or  amend 
the  F037  LDR  treatment  standards  by 
adding  vanadium,  arsenic  and  antimony 
to  be  consistent  with  the  K171  and  K172 
standards. 

III.  What  Is  the  Purpose  of  This  NOD  A? 

Today's  notice  presents  analytical 
data  contained  in  VPRA's  petition 
pertaining  to  six  samples  of  spent 
hydrorefining  catalyst  (K172)  collected 
and  analyzed  by  VPRA  from  various 
refineries  located  in  the  U.S.  The  data 
represents  the  concentration  of  PAHs 
contained  in  the  VPRA  samples  to  show 
that  PAHs  do  exist  in  K172.  The  original 
data  collected  and  analyzed  by  EPA 
presented  in  the  supporting  documents 
to  the  1998  Final  Rule  for  Petroleum 
Refining  Process  Wastes  ('Petroleum 
Refinery  Rule")  (63  FR  42110.  August  6, 
1998)  indicated  that  detectable  levels  of 
PAHs  did  not  exist  in  K172. 

This  notice  also  presents  information 
provided  by  the  petitioner  regarding  the 
decharacterization  of  K171  and  K172  for 
ignitability/reactivity  potential  prior  to 
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landfill  disposal,  and  solicits  comments 
on  this  data  as  well  as  submission  of 
other  data  relevant  to  this  topic. 

IV.  What  Is  the  VPRA  Petition? 

A.  Who  [s  VPFLA" 

The  Vanadium  Producers  and 
Reclaimers  Association  (VPRA.  formerlv 
known  as  The  Ferroalloys  Association 
or  TFA)  represents  the  following  five 
member  companies:  Bear  Metallurgical 
Company.  C.S.  Metals  of  Louisiana,  Gulf 
Chemical  &  Metallurgical  Corporation, 
Shieldalloy  Metallurgical  Corporation 
and  Strategic  Minerals  Corporation, 
VTRA  initially  submitted  the 
rulemaking  petition  on  August  1.  2001. 
but  provided  supplementary 
information  on  April  3.  2002,  ,Mav  28. 
2003.  Julv  10.  2003.  and  [ulv  14.  2003. 

B.  What  Is  VPRA  Petitioning  EPA  To 
Do' 

VTR.A.  is  petitioning  EPA  to  amend 
several  alleged  deficiencies  in  the  LDR 
treatment  standards  for  K172  and  F037 
as  established  in  the  Petroleum  Refinerv 
Rule.  The  petition  states  that  the 
correction  of  these  deficiencies  will 
prevent  the  mismanagement  of  spent 
catnlvst  and  will  result  in  increased 
recvcling  to  recover  metal  resources. 
The  petition  maintains  that  the 
combination  of  the  lack  of  LDR 


treatment  standards  for  PAHs  in  K172 
and  the  lack  of  effective  guidance  for 
identifying  and  treating  waste  that 
exhibits  the  ignitabilitv  or  reactivity 
characteristics  has  caused  increased 
landfilling  of  spent  catalyst  since  the 
Petroleum  Refinery  Rule  was 
promulgated  in  August  1998. 

C  What  Is  the  Basis  for  the  Petitioner's 
Amendment  of  the  LDR  Treatment 
Standards  for  Kl  72? 

The  basis  for  the  petitioner's  request 
for  amending  the  LDR  treatment 
standards  for  K172  is  that  PAHs  are  not 
included  in  list  of  constituents  requiring 
treatment  prior  to  disposal.  In  addition 
to  several  organic  and  inorganic 
constituents  included  in  the  K172  LDR 
treatment  standards  [see  63  FR  42187), 
a  prescriptivf'  standard  of  deactivation 
was  established  for  reactive  sulfides. 
The  petitioner  asserts  that  PAHs  were 
not  included  in  the  K172  LDR  treatment 
standards  b»H;ause  the  original  samples 
collected  by  EPA  were  not  properly 
characterized  as  spent  hydrorefining 
(  atalvst  (which  is  now  listed  as  K172). 
The  data  presented  in  VPRA's  petition 
for  K172  spent  catalvsts  are  new  data 
collected  and  analyzed  after  the  K172 
wastes  were  listed.  The  petitioner 
argues  that  these  data  demonstrate  that 


PAHs  are  present  in  the  majority  of  the 

Table  1,— VPRA  Analytical  Data  Results  for  K172  (PAH 


K172  samples  above  the  LDR  treatment 
standards.  The  samples  were  classified 
by  the  petitioner  based  on  the  guidance 
provided  by  EPA  in  the  original  rule 
and  in  the  Dual  Purpose  Reactor  Notice. 
[See  May  8.  2002  Federal  Register:  67 
FR  30811.)  The  petitioner  also  relied  on 
interviews  with  industry  personnel 
familiar  with  the  processes  from  which 
the  samples  originated  and  on  general 
refining  industry  knowledge. 

The  petitioner  also  raised  concern 
with  the  adequate  treatment  of  the 
reactivity  and  self-heating  properties  of 
both  K171  and  K172  spent  catalysts. 
This  issue  is  discussed  in  more  detail 
below. 

D.  What  Are  the  Analytical  Data  Results 
for  Kl  72  Presented  in  the  Petition? 

The  anah'tical  data  for  K172 
submitted  by  the  petitioner  are  located 
in  Table  1  below  and  in  Exhibit  B  of  the 
original  petition,  entitled  Determination 
of  Treatment  Methods  used  by  the 
Hazardous  Waste  Industry  for  Spent 
Hydroprocessing  Catalyst  Kl  71 /Kl  72. 
Scherger  Associates,  May  2001 
(hereinafter  the  "Scherger  Report")  and 
in  the  Supplement  to  Petition  for 
Rulemaking,  April  3,  2002.  The  original 
and  supplemental  petitions  are  included 
in  the  docket  for  today's  notice. 
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'Sample  'rrjm    Exhibit  A    M  Suppier^ena  Petitior-  dated  Apnl  3  2002  (J  =  estimated  value  between  the  MDL  and  the  PQL  l 


V.  Reactivity  and  Ignitabilitv  Concerns 
WithKl71  and  K172 

A.  What  Are  the  Petitioner's  Concerns 
With  Kl  71  and  Kl  72  Ignitability/ 
Reactivity? 

VPRA  asserts  that  K171  and  K172  are 
not  being  adequately  decharacterized 
with  regard  to  the  ignitability  and 
reactivitv  hazardous  characteristics  (40 
CFR  261.21(a)(2)  and  261.23(a)(5). 
respectively),  but  are  nonetheless  being 
landfiUed.  In  the  Petroleum  Refinery 
Rule,  EPA  identified  the  self-heating 
properties  of  this  catalyst,  and  the 
potential  formation  of  hydrogen  sulfide 
gas  from  metal  sulfides  formed  in  the 
catalyst  during  use.  as  posing 


ignitability  concerns  (DOOl)  and 
reactivitv  concerns  (D003).  The 
petitioner  asserts  that  th(;  e.xisting 
regulations  ft)r  identifving  and  treating 
(i.e..  permanently  decharacterizing) 
characteristic  hazardous  wastes  have 
proved  ineffectivi;  in  ensuring  adequate 
treatment  before  disposal,  because  there 
is  currently  no  EPA  sanctioned  test 
method  and  regulatory  value  for 
identifying  ignitable  solids  or  reactive 
wastes.' 


41)(:KK  JHl  21(d)(2)  dn.l  261  23(a)(5)  define 
Ignitable  waste  soluls.  ami  rea(;tivp  cyanide  or 
siilfidn  wastes,  iisiii)^  narrative  standards — that  is, 
there  are  no  established  tests,  with  corresponding 
reuiil,itiir\  tn^yier  values,  for  identifying  these 


Although  the  Petroleum  Refinery  Rule 
established  prescriptive  LDR  treatment 
standards  for  K171  and  K172 
(deactivation  for  reactive  sulfides),  the 
petitioner  argues  that  the  lack  of  test 
methods  or  guidance  is  making  waste 
classification  determinations  by  spent 
catalyst  generators  difficult,  and  is 
resulting  in  the  land  placement  of  K171 
and  K172  spent  catalysts  without  proper 
treatment. 

EPA  cited  ignitability  as  part  of  the 
basis  for  listing  K171  and  K172  (40  CFR 
261.32),  but  did  not  specifically  identify 
the  need  to  treat  K171/172  for  this 


wastes  Identification  of  these  wastes  is  done  by 
applying  the  narrative  criteria  to  the  waste 
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hazardous  characteristic.  This  is 
because  the  Agency  believed  that  high 
temperature  thermal  treatment  would  be 
used  to  treat  for  the  organic  chemicals 
found  in  this  waste,  and  that  this 
treatment  would  also  appropriately  treat 
for  the  ignitability  characteristic  of  the 
waste  (by  oxidizing  the  metal  sulfides  in 
the  waste;  November  20, 1995  Federal 
Register,  60  FR  at  57785).  However,  the 
petitioner  asserts  that  lower  temperature 
thermal  desorption,  which  does  not 
oxidize  the  metal  sulfides,  is  the 
primary  mode  of  organics  treatment  for 
K171,  cuid  that  K172  receives  no  thermal 
treatment  before  landfilling  (only 
solidification/stabilization  for  metals], 
because  the  LDR  does  not  include  a 
requirement  to  treat  for  PAHs.  Thus, 
VPRA  argues  that  this  results  in 
significant  volumes  of  spent  catalyst 
being  land  disposed  without  adequate 
treatment  for  ignitability. 

VPRA  also  asserts  tljat  changes  in 
industry  waste  coding  practices  for 
these  wastes  contribute  to  inadequate 
identification  and  decharacterization 
before  disposal.  These  spent  catalysts 
are  currently  identified  (by  the 
generator)  only  by  their  K  waste  codes, 
according  to  the  petitioner,  and  are  no 
longer  identified  as  DOOl  or  D003,  as 
was  the  previous  practice  (9  percent  of 
these  spent  catalysts  were  being 
classified  as  DOOl  before  rule 
promulgation). 2  VPRA  believes  tliat  by 
using  only  the  K  codes  for  waste 
identification,  waste  generators  are 
facilitating  disposal  of  spent  catalyst 
without  adequate  treatment  for  reactive 
sulfides  (D003)  that  may  be  present  (as 
required  by  the  LDR  treatment  standards 
for  these  wastes),  or  ignitability  (DOOl). 
(The  Agency  notes,  however,  that  a 
review  of  EPA's  1999  Biennial 
Reporting  System  database  indicates 
eighteen  refineries  reported  generating  a 
total  of  6,800  tons  (20  percent  of  the 
total)  of  hazardous  waste  coded  as 
D001/D003  in  1999,  in  addition  to  the 


-  In  the  1995  Notice  of  Proposed  Rulemaking  for 
Petroleum  Refining  Process  Wastes,  EPA 
documented  the  petroleum  refining  industry's 
responses  to  the  RCRA  3007  survey  indicating  that 
hydrotreating  and  hydrorefining  spent  catalyst 
wastes  exhibit  DOOl  (ignitability),  D003  (reactivity), 
and  other  hazardous  constituent  characteristics 
(primarily  D004-arsenic  and  D0l8-benzene).  See  60 
FR  at  57785.  The  survey  data  showed 
approximately  9  percent  of  hydrotreating  and 
hydrore&ning  residuals  as  ignitable  [513  metric  tons 
(mt)  of  5,640  mt  total  hydrotreating  residuals:  1,671 
mt  of  18.634  mt  total  hydrorefining  residuals).  See 
Listing  Background  Document  for  the  1992-1996 
Petroleum  Refining  Listing  Determination,  October 
31.  1995,  pages  75  and  88.  EPA  found  that:  "These 
wastes  are  routinely  managed  in  thermal  processes 
that  destroy  organics  and  thus,  leave  behind 
residues  free  of  the  ignitable  characteristic  and 
other  corrosive  causing  constituents."  60  FR  at 
57785. 


codes  reported  in  the  table  as  K171  or 
K172.) 

The  petitioner  also  asserts  via  the 
Scherger  Report  (p.  7)  that  spent  catalyst 
receives  special  handling  at  petroleum 
refineries.  Specifically,  petroleum 
refineries  are  reported  to  routinely  have 
special  safety  programs  for  handling 
Spent  catalyst  and  for  addressing 
potential  fires  or  hydrogen  sulfide 
generation,  ship  spent  catalyst  in  special 
bins  to  reduce  air  contact,  and 
fi-equently  designate  spent  catalyst 
under  DOT  (Department  of 
Transportation)  pyrophoric  or  self- 
heating  designations  for  hazardous 
materials.  The  Scherger  Report  asserts 
that  landfills  treat  spent  catalyst  (by 
solidification/stabilization  treatment) 
and  landfill  it  soon  after  its  arrival,  and 
if  it  must  be  stored  before  treatment, 
store  it  in  bins  to  reduce  its  air  exposure 
or  wet  it  with  water  (p.  14).  The 
petitioner  asserts  that  this  special 
handling  of  the  spent  catalyst,  and  DOT 
designation  as  pyrophoric,  support  a 
conclusion  that  the  spent  catalyst  is  an 
ignitable  hazardous  waste  being 
landfilled  without  proper  deactivation 
treatment. 

B.  How  Can  Waste  Generators  and 
Treaters  Determine  Whether  Their 
Kl  71  ll  72  Is  Ignitable  or  Reactive 
Hazardous  Waste? 

As  discussed  in  both  the  proposed 
and  final  Petroleum  Refinery  Rules,  a 
significant  finding  of  the  Agency  in 
listing  Kl  71/1 72  was  the  self-heating 
potential  of  these  spent  catalysts,  which 
would  make  them  ignitable  hazardous 
waste,  and  their  potential  to  react  and 
emit  hydrogen  sulfide,  which  would 
make  them  reactive  hazardous  wastes. 
60  FR  at  57767:  63  FR  at  42154  and 
42157.  The  petitioner  has  asserted  that 
generators  and  treaters  are  having 
difficulty  properly  characterizing  spent 
catalyst  because  EPA  has  not 
established  a  test(s)  with  numerical 
criteria  for  determining  whether  a  waste 
is  ignitable  and/or  reactive  hazardous 
waste. 

The  Agency  believes  that  the  K171/ 
172  Petroleum  Refinery  Rule,  as  well  as 
the  original  1980  Federal  Register 
discussion  promulgating  the  hazardous 
characteristics  regulations,  provide 
considerable  guidemce  to  generators  and 
others  for  applying  the  narrative 
regulatory  criteria  to  this  waste  in  the 
absence  of  specific  tests.  Testing  was 
also  an  issue  in  1980,  and  the  Agency 
provided  generators  with  the  following 
guidance  for  identifying  reactive 
hazardous  waste: 

"The  unavailability  of  suitable  test 
methods  for  measuring  reactivity  sliould  not 
cause  problems.  Most  generators  of  reactive 


wastes  are  aware  that  their  wastes  possess 
this  property  and  require  special  handling. 
This  is  because  such  wastes  are  dangerous  to 
the  generators'  own  operations,  and  are  rarely 
generated  from  unreactive  feedstocks."  (May 
19,  1980  Federal  Register;  45  FR  at  33110).'' 

While  this  passage  specifically  refers  to 
the  reactivity  characteristic,  the  Agency 
believes  its  logic  is  equally  applicable  to 
classifying  non-liquid  wastes  which 
may  be  ignitable  under  40  CFR 
261.21(a)(2).  as  discussed  in  the 
Background  Document  for  the 
Characteristic  of  Ignitabilitv  (May  2, 
1980.  p.  42). 

In  the  preamble  to  the  Petroleum 
Refinery  Rule,  the  Agency  documented 
and  described  the  potential  hazards  of 
spent  catalyst,  as  well  as  several  types 
of  special  handling  precautions  for 
managing  spent  catalyst.  EPA  staff 
studying  these  wastes  obser\'ed  that 
some  spent  catalyst  is  removed  from 
process  units  and  is  immediately  placed 
in  air-tight  containers  (sometimes  under 
an  inert  gas  atmosphere)  to  prevent  self- 
heating.  In  collecting  catalyst  samples  to 
support  waste  characterization  for  the 
listing  determination,  EPA  samplers 
were  twice  denied  access  to  inert  gas 
catalyst  storage  bins,  in  favor  of 
specially  trained  refinen,-  sampling 
personnel,  who  collected  samples  under 
EPA  observation.  60  FR  at  57767.  Spent 
catalyst  being  staged  for  recycling  has 
also  been  found  to  be  smoking,  and 
occasional  fires  have  been  reported.  63 
FR  at  42154. 

The  Agency  also  clarified  the  role  of 
testing  and  other  information  in 
applying  the  narrative  hazardous 
characteristic  criteria  to  waste  in  the 
absence  of  a  specific  test,  in  a  1997 
letter  from  David  Bussard.  Director. 
Hazardous  Waste  Identification  Division 
to  Paul  Wallach.  Hale  and  Dorr.  LLP. 
dated  August  14,  1997.  The  letter  said, 
in  part: 

With  regard  to  the  hazardous  waste 
determination,  it  is  the  generator's  obligation 
to  make  a  determination.  For  the  iiazardous 
characteristics,  this  determination  is  made  by 
evaluating  the  waste  using  a  required  test  or 
by  comparing  the  properties  of  the  waste 
with  the  narrative  standards.  The  narrative 
standard  is  what  is  enforced  if  there  is  no 
applicable  test  that  is  required  by  the 
regulations.  For  the  characteristics  of 
ignitability  of  solids  and  reactivity,  there  is 
no  test  method  specified  as  to  the  operational 
definition  of  the  characteristic,  and  we  have 
therefore  given  reasonable  deference  to  'Jie 
operational  experience  of  the  waste  generator 
or  facility.  However,  we  agree  with  the 
Region  that  this  is  not  a  blanket  shield  from 
consideration  of  information  or  test  data  in 
the  case  where  there  is  reason  to  question  the 
generator's  RCRA  determination.  In  fact,  in 
thii  case,  we  believe  the  Region  has  a 
reasonable  position  in  that  the  manufacturers 
of  the  catalyst  routinely  inform  users  of  the 
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potential  hazards  of  the  catalyst,  that  they 
often  advise  users  to  treat  the  spent  catalyst 
to  remove  the  potential  hazard,  and  that 
Pfizer's  own  material  safety  data  sheet 
(MSDS)  indicated  that  Pfizer  considered  the 
material  to  pose  a  potential  hazard.  Given 
these  circumstances.  I  believe  it  is  totally 
appropriate  for  the  Region  to  obtain  and 
consider  test  information  that  illustrates  the 
properties  of  the  waste  along  with  other 
information  in  determining  whether  or  not 
this  material  meets  one  or  more  of  the 
narrative  standards  of  the  hazardous 
characteristics. 

Much  of  the  information  discussed  in 
the  preamble  to  the  Petroleum  Refiner,' 
Rule  can  be  used  by  waste  generators 
and  others  to  classif\-  spent  catalyst 
appropriately.  The  Agency  also  believes 
that  some  of  the  types  of  information 
suggested  as  useful  by  the  Scherger 
Report  are  in  fact  relevant  and 
appropriate  to  use  in  this  regard. 
Specifically,  the  following  types  of 
information  are  relevant  and 
appropriate  to  use  in  understanding  the 
properties  of  spent  catalyst  for  applying 
the  narrative  hazardous  characteristics 
definitions  at  40  CFR  261  21  and  261  2^ 
to  this  waste: 
— Landfill  or  other  fires  attributable  to 

spent  catalyst  disposal 
— Obser\-ation  of  spent  catalyst  emitting 
smoke  during  any  phase  of  waste 
management 
— Transport  of  spent  catalvst  with  a 
DOT  designation  as  a  pyrophoric  or 
self-heating  material,  or  packaged  as 
required  by  DOT  for  materials  with 
this  designation 
— Failing  the  DOT  test  for  self-heating 

material  (49  CFR  173.125) 
— Information  from  catalyst  new- 
product  MSDS  (Material  Safety  Data 
Sheet) 
— Storage  of  spent  catalyst  in  special 
containers  or  under  inert  gas  such  as 
nitrogen 
— Any  other  management  practice 
intended  to.  or  with  no  reasonable 
purpose  other  than  to,  limit  exposure 
of  waste  spent  catalyst  to  the  air.  such 
as  coating  with  oil  or  wetting  with 
water. 

Only  the  first  of  these  waste 
properties  listed  above,  landfill  or  other 
fires  attributable  to  spent  catalyst 
disposal,  would  be  sufficient  by  itself 
for  definitive  classification  of  spent 
catalvst  as  an  ignitable  hazardous  waste 
under  40  CFR  261.21(a)(2).  Prevention 
of  landfill  fires  was  one  of  the 
underlying  reasons  for  developing  an 
ignitabilitv  hazardous  characteristic  for 
waste  [see  Background  Document  for 
the  Characteristic  of  Ignitabilitv.  May  2. 
1980,  p.  3).  Waste  generators  and  others 
should  use  the  other  types  of 
information  collectively  to  make  an 


appropriate  determination  regarding  the 
ignitable/reactive  properties  of  spent 
catalysts.  Testing  data  alone  are  not 
sufficient  to  determine  waste  .status 
(because  the  Agency  has  established  no 
such  tests  to  date  ')•  but  the  DOT  test 
mav  be  useftil  in  understanding  the 
properties  of  the  waste.  The  special 
handling  described  in  this  list  is 
relevant  because  the  Agency  assumes 
that  waste  generators  and  transporters 
would  not  incur  the  extra  cost  of  special 
shipping  c;ontainers  or  handling  and 
shipping  under  inert  gas  absent  the  need 
for  these  measures  to  ensure  the  safety 
of  those  workers  handling  the  materials. 
Given  what  the  Agency  knows  about  the 
potential  hazardous  properties  of  spent 
catalysts,  the  Agency  presumes  that  any 
particular  spent  catalyst  managed  under 
these  special  conditions  would  very 
likelv  pose  significant  hazards  were  it 
managed  as  non-ignitable  waste.  RCRA 
requires  the  Agency  to  regulate  as 
hazardous  those  wastes  which  may  pose 
a  substantial  hazard  to  human  health  or 
the  environment  when  improperly 
managed.  The  special  management  of 
spent  catalvst  clearly  leads  to  the 
conclusion  that  "'normal"  management 
of  the  waste,  e.g.,  in  contact  with 
ambient  air.  poses  hazards  that  RCRA 
was  intended  to  control  by  designation 
of  the  waste  as  hazardous. 

Disposal  of  waste  spent  catalyst  that 
is  DOOl  or  D003  hazardous  (as 
determined  using  the  types  of 
information  described  in  the  previous 
paragraphs),  which  is  not 
decharactenzed  before  disposal,  would 
violate  RCR^A  and  its  regulations.  This 
may  be  of  particular  concern  for  spent 
catalvst  being  sent  to  a  landfill  not 
permitted  to  manage  DOOl  or  D003 
wastes. 

The  Agency  solicits  from  the  public 
any  comment  on  the  supporting 
documentation  provided  bv  the 
petitioner  regarding  cmgoing 
mismanagement  of  spent  catalyst  waste. 
The  Agency  also  solicits  any  additional 
documentary  information  (as  described 
above)  relevant  to  the  potential 
mismanagement  of  ignitable  spent 
catalvst  that  has  occurred  subsequent  to 
the  effective  date  of  the  listing 
determination  (Februar>'  8.  1999). 

What  Can  You  Do  To  Respond  to  This 
NODA? 

EPA  is  seeking  comment  on  the  data 
presented  in  the  VPRA  petition 
regarding  PAH  concentrations  contained 
in  the  K172  samples.  In  particular,  we 


are  interested  in  whether  there  are  other 
data  available  on  typical  concentrations 
of  PAHs  in  Kl  72  (spent  hydrorefining 
catalysts).  In  order  for  any  data  you 
submit  to  be  considered  by  us  in  making 
a  determination,  the  data  should  be 
collected,  transported,  and  analyzed 
under  the  proper  quality  assurance  and 
quality  control  protocols  as  described  at 
http://www.epa.gov/quaUty/.  In 
addition,  process  information  such  as  a 
simplified  process  diagram  and  the  type 
of  feed  for  the  hydroprocessing  reactor 
from  which  the  sample  was  collected 
should  be  provided  to  verify  the  sample 
represents  a  K172  spent  catalyst.  We  are 
also  seeking  comment  on  the  guidance 
provided  in  this  notice  to  aid  in  the 
identification  of  DOOl  ignitable  solids. 


'  The  .A^encv  is  <  urrenlly  in  the  process  of 
deleting  Iriim  .SVV-84ti  the  198.'i  guidance  for 
eviiluating  WH.ste  for  sulfide/cyaniiie  reactivity, 
which  wa.s  withdrawn  from  use  ui  1998. 


What  Are  the  Potential  Outcomes  of 
This  NODA? 

The  potential  outcomes  based  on  the 
comments  and/or  ^ata  received  under 
this  NODA  include  a  proposed 
rulemaking  to  revise  the  numerical  LDR 
treatment  standards  for  K172,  and/or  to 
revise  technology-based  standards  for 
the  self-heating  properties  of  K171  and 
K172.  Also,  a  potential  outcome  of  this 
NODA  is  additional  clarification  for 
identifying  DOOl  ignitable  solids. 

Dated:  September  30,  2003. 
Matt  Hale. 

Acting  Director.  Office  nf  Solid  Wasfe. 

IFR  Doc.  03-2641 1  Filed  10-17-03:  8:45  am] 

BtLLING  COOE  6560-50-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
IMergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
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proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  ihe  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  13, 
2003. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166- 
2034: 

1.  Freedom  Bancshares  of  Southern 
Missouri,  Inc.,  Cassville,  Missouri;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Freedom  Bank  of  Southern 
Missouri,  Cassville,  Missoiu-i. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  14,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(PR  Doc.  03-26405  Filed  10-17-03;  8:45  am] 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Notice 

AGENCY  HOLDING  THE  MEiETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  date:  10  a.m.,  Wednesday, 

October  22,  2003. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  Street 

entrance  between  Constitution  Avenue 

and  C  Streets,  NW.,  Washington,  DC 

20551. 

STATUS:  Open. 

We  ask  that  you  notify  us  in  advance 
if  you  plan  to  attend  the  open  meeting 
and  provide  your  name,  date  of  birth, 
and  social  seciu-ity  number  (SSN)  or 
passport  number.  You  may  provide  this 
information  by  calling  (202)  452-2474 
or  you  may  register  on-line.  You  may 
pre-register  until  close  of  business 
October  21,  2003.  You  also  will  be  asked 
to  provide  identifying  information, 
including  a  photo  ID,  before  being 
admitted  to  the  Board  meeting.  The 
Public  Affairs  Office  must  approve  the 
use  of  cameras;  please  call  (202)  452- 
2955  for  fiulher  information. 

Privacy  Act  Notice:  Providing  the 
information  requested  is  voluntary; 


however,  failure  to  provide  your  name, 
date  of  birth,  and  social  security  number 
or  passport  number  may  result  in  denial 
of  entry  to  the  Federal  Reserve  Board. 
This  information  is  solicited  pursuant  to 
Sections  10  and  11  of  the  Federal 
Reserve  Act  and  will  be  used  to 
faciUtate  a  search  of  law  enforcement 
databases  to  confirm  that  no  threat  is 
posed  to  Board  employees  or  property. 
It  may  be  disclosed  to  other  persons  to 
evaluate  a  potential  threat.  The 
information  also  may  be  provided  to  law 
enforcement  agencies,  courts  and  others, 
but  only  to  the  extent  necessary  to 
investigate  or  prosecute  a  violation  of 
law. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda:  Because  of  its 
routine  nature,  no  discussion  of  the 
following  item  is  anticipated.  The 
matter  will  be  voted  on  without 
discussion  unless  a  member  of  the 
Board  requests  that  the  item  be  moved 
to  the  discussion  agenda. 

1.  Proposed  2004  Private  Sector 
Adjustment  Factor. 

Discussion  Agenda 

2.  Proposed  revisions  to  the  method 
for  imputing  earnings  on  clearing 
balance  investments. 

3.  Proposed  2004  fee  schedules  for 
priced  services  and  electronic 
connections. 

4.  Any  items  carried  forward  from  a 
previously  aimounced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office  and  copies 
may  be  ordered  for  $6  per  cassette  by  calling 
202-452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  DC 
20551. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  A.  Smith,  Director,  Office  of 
Board  Members;  202-452-2955. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  for  a  recorded 
annoimcement  of  this  meeting;  or  you 
may  contact  the  Board's  Web  site  at 
http://www.federalreserve.gov  for  an 
electronic  aimoimcement.  (The  Web  site 
also  includes  procediu-al  and  other 
information  about  the  open  meeting.) 

Dated:  October  15,  2003. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  03-26553  Filed  10-16-03;  2:34  pm] 

BILLING  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Center  on  Birth  Defects  and 
Developmental  Disabilities;  Meeting 

NAME:  Newborn  Screening  for  Cystic 
Fibrosis  (CF). 

TIMES  AND  DATES:  8  a.m.-5:30  p.m.. 
November  20,  2003.  7:50  a.m.^  p.m., 
November  21.  2003. 

PLACE:  Renaissance  Atlanta  Hotel 
Downtown,  590  West  Peachtree  Street 
NW.,  Atlanta,  Georgia  30308-3586, 
Telephone  (404)  881-6000. 

STATUS:  Open  to  the  public,  limited  only 
by  the  space  available. 

PURPOSE:  The  meeting  will  review  the 
reccmmendations  from  the  1997 
Newborn  Screening  for  Cystic  Fibrosis: 
A  Paradigm  for  Public  Health  Genetics 
Policy  Workshop,  and  will  evaluate  the 
current  evidence  examining  the  benefits 
and  risks  of  screening  newborns  for  CF. 
In  addition,  the  meeting  will  review  the 
role  of  screening,  diagnostics,  and 
follow-up  issues  in  CF  newborn 
screening  decision-making. 

MATTERS  TO  BE  DISCUSSED:  The  agenda 
will  include  an  overview  of  newborn 
screening;  the  role  of  evidence  based 
decision-making;  the  epidemiology  and 
natural  history  of  the  disease;  a  reyiew 
of  the  published  and  unpublished 
literature  assessing  the  risks  and 
benefits  of  screening  newborns  for  CF; 
discussion  about  grading  the  evidence; 
weighting  risks  and  benefits;  planning 
challenges;  screening  issues;  informed 
consent;  diagnostics  and  sweat  testing 
referrals,  linking  screening  programs 
with  CF  centers  for  care  of  diagnosed 
infants;  implications  for  state  programs 
considering  screening;  communication; 
costs;  and  the  evidence  to  support  a 
public  health  response  to  CF  newborn 
screening. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Crosse,  Ph.D.,  National  Center  on 
Birth  Defects  and  Developmental 
Disabilities,  CDC,  1600  Clifton  Road, 
NE,  m/s  E-87,  Adanta,  Georgia  30333, 
telephone  404/498-3074. 

The  Director,  Management  Analysis 
and  Services  office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  CDC  and 
the  Agency  for  Toxic  Substances  and 
Disease  Registry. 
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Dated:  October  9,  2003. 
Alvin  Hall. 

Director.  Management  Analysis  and  Senices 

Office.  Centers  for  Disease  Control  and 

Prevention. 

IFR  Dor.  03-26270  Filed  10-17-03;  8.45  ami 

BILLING  CODE  4163-18-P 


DEPARTMEhfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2O03N-O102] 

Robert  Ray  Courtney;  Debarment 
Order 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  the  Federal  Food.  Drug,  and 
Cosmetic  .Act  (the  act)  permanently 
debarring  Robert  Ray  Courtney  from 
providing  services  in  anv  capacitv  to  a 
person  that  has  an  approved  or  pending 
drug  product  application.  FDA  bases 
this  order  on  a  finding  that  Mr. 
Courtnev  was  convicted  of  a  felony 
under  Federal  law  for  conduct 
otherwise  relating  to  the  regulation  of 
anv  drug  product  under  the  ac:t.  .Mr. 
Courtnev  failed  to  ^^■qu^■st  a  hearing  and. 
therefore,  has  waived  his  opportunity 
for  a  hearing  concerning  this  action. 
DATES:  This  order  is  effective  October 
20,  2003. 

ADDRESSES:  Submit  applications  for 
termination  of  debarment  to  the 
Division  of  Dockets  Management  {HF.\- 
305),  Food  and  Drug  .Administration. 
3630  Fishers  Lane.  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  K.  Mueller.  Outer  for  Drug 
Evaluation  and  Research  (HFD-7).  Food 
and  Drug  .■\dministration.  .5600  Fishers 
Lane.  Rockville.  MD  20857.  301-594- 
2041 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  February  26,  2002,  Mr  Robert  Ray 
Courtney  entered  into  an  agreement 
pleading  guilty  to  eight  counts  of 
tampering  with  consumer  products  in 
violation  of  18  U.S.C.  1365(a)  and  (a|(3), 
and  six  counts  each  of  misbranding  and 
adulterating  drugs  in  violation  of 
sections  301(k)  and  303(a)(2)  of  the  act 
(21  U.S.C.  331{k)  and  333(a)(2)).  On 
December  5.  2002,  the  U.S.  District 
Court  for  the  Western  District  of 
Missouri  sentenced  Mr  Courtney  to  the 
maximum  30  years  in  prison  and 


required  Mr  Courtney  to  pay  a  fine  of 
525,000  and  S10.4  million  in  restitution 
for  diluting  drugs  he  dispensed  to  his 
pharmacy  customers.  Such  drugs 
included  the  chemotherapy  medications 
Gemzar  (gemcitabine)  and  Taxol 
(paclitaxel). 

At  the  time  of  Mr.  (Courtney's  criminal 
actions,  he  was  a  pharmacist  and  owner 
of  Courtnev  Pharmacy,  Inc.,  d/b/a 
Research  Medical  Tower  Pharmacy,  a 
company  that  operated  two  pharmacies: 
Research  Mt^dical  Tower  Pharmacy  in 
Kansas  City,  MO,  and  (Courtney 
Pharmacy  in  Overland  Park.  KS.  Among 
other  things,  Mr.  Courtney  was 
responsible  for  mixing,  preparing, 
labeling,  and  distributing  intravenous 
drug  mixtures. 

In  2001,  the  Federal  Bureau  of 
Investigati(ms  (FBI)  and  FDA  set  up  an 
invostigaticm  that  revealed  that  certain 
medications  Mr.  Courtney  dispensed 
were  far  less  potent  than  the 
medications  ordered  by  prescribing 
physicians.  One  drug  sample  contained 
less  than  1  percent  of  the  prescribed 
amount.  The  investigation  resulted  in 
the  filing  of  a  complaint  on  .August  14, 
2001,  charging  Mr.  ("ourtney  with 
adulteration  anti  misbranding.  It  was 
eventually  determined  that  more  than 
4.000  patients  may  have  had  their 
proscriptions  diluted  by  Mr.  Courtney 
ovt?r  a  10-vear  period.  The  investigation 
and  admissions  by  Mr.  (Courtney 
culminated  in  his  guilty  plea  to  all  20 
counts  of  the  indictment. 

As  a  rt^siilt  of  this  conviction.  FDA 
served  Mr  (Courtnev  by  certified  mail  on 
May  16.  200,1.  a  notice  proposing  to 
permanently  debar  him  from  providing 
servic  es  in  any  capacitv  to  a  person  that 
has  an  approved  or  pending  drug 
produtt  application.  The  proposal  also 
offered  Mr.  (Courtney  an  opportunity  for 
a  hearing  on  the  proposal.  The  proposal 
was  based  on  .i  finding,  under  section 
306(a)(2)(B)  of  the  act  (21  U.S.C. 
335a(a)(2)(B)).  that  Mr.  (Courtney  was 
convicted  of  a  felony  under  Federal  law 
for  conduct  otherwise  relating  to  the 
regulation  of  any  drug  product  under 
the  act.  Mr.  (Courtney  was  provided  30 
days  to  file  objections  and  request  a 
hearing.  Mr.  (Courtney  did  not  request  a 
hearing.  His  failure  to  request  a  hearing 
constitutes  a  waiver  of  his  opportunity 
for  a  hearing  and  a  waiver  of  any 
contentions  concerning  his  debarment. 

II.  Findings  and  Order 

Therefore,  the  Director,  ("enter  for 
Drug  Evaluation  and  Research,  under 
section  306(a)(2)(B)  of  the  act,  and 
under  authority  delegated  to  her  (21 
CFR  5.34),  finds  that  Mr.  Robert  Ray 
Courtnev  has  been  convicted  of  a  felony 
untier  Federal  law  for  conduct 


otherwise  relating  to  the  regulation  of 
anv  drug  product  under  the  act. 

As  a  result  of  the  foregoing  finding. 
Mr.  Robert  Ray  Courtney  is  permanently 
debarred  from  providing  services  in  any 
capacity  to  a  person  with  an  approved 
or  pending  drug  product  application 
under  sections  505.  512,  or  802  of  the 
act  (21  U.S.C.  355,  360b.  or  382),  or 
under  section  351  of  the  Public  Health 
Service  Act  (42  U,S,C,  262).  effective 
October  20.  2003  (see  sections 
306(cKl)(B)  and  (cK2)(A)(ii)  and  201(dd) 
of  the  act  (21  U.S.C.  321(dd))),  Any 
person  with  an  approved  or  pending 
drug  product  application  who 
knowingly  uses  the  services  of  Mr. 
Courtney,  in  any  capacity,  during  his 
period  of  debarment,  will  be  subject  to 
civil  money  penalties  (section  307(a)(6) 
of  the  act  (21  U.S.C.  335b(a)(6))).  If  Mr. 
Courtney,  during  his  period  of 
debarment,  provides  services  in  any 
capacitv  to  a  person  with  an  approved 
or  pending  drug  product  application,  he 
will  be  subject  to  civil  money  penalties 
(section  307(a)(7)  of  the  act).  In 
addition.  FDA  will  not  accept  or  review 
anv  abbreviated  new  drug  applications 
submitted  bv  or  with  the  assistance  of 
Mr,  Courtney  during  his  period  of 
debarment. 

Any  application  by  Mr.  Courtney  for 
termination  of  debarment  under  section 
306(d)(4)  of  the  act  should  be  identified 
with  Docket  No.  03N-0102  and  sent  to 
the  Division  of  Dockets  Management 
(see  ADDRESSES).  All  such  submissions 
are  to  be  filed  in  four  copies.  The  public 
availability  of  information  in  these 
submissions  is  governed  by  21  CFR 
10.20(j).  Publicly  available  submissions 
may  be  seen  in  the  Division  of  Dockets 
Management  between  9  a.m.  and  4  p,m,. 
Monday  through  Friday. 

Dated:  October  1.  2003. 
lanet  Woodcock, 

Director.  Center-far  Drug  Evaluation  and 

Research 

IFR  Doc.  03-26385  Filed  10-17-03:  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Factor  Vltl  Inhibitors;  Public  Workshop 

^GENCY:  Food  and  Drug  Administration, 
HHS. 
ACTION:  Notice  of  public  workshop. 


The  Food  and  Drug  Administration 
(FDA)  is  announcing  a  public  workshop 
entitled  "Factor  VIII  Inhibitors."  The 
purpose  of  the  public  workshop  is  to 
provide  a  forum  for  addressing 
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regulatory  and  scientiHc  concerns  about 
inhibitors  to  Factor  VIII,  one  of  the 
components  of  blood  necessary  for 
clotting,  with  regard  to  inhibitor 
antibodies  in  Factor  VIII  products. 

Date  and  Time:  The  workshop  will  be 
held  on  November  21,  2003,  from  8  a.m. 
to  5  p.m. 

Location:  The  workshop  will  be  held 
at  Lister  Hill  Auditorium,  Bldg.  38A, 
National  Institutes  of  Health,  8600 
Rockville  Pike,  Bethesda,  MD  20894. 

Contact  Person:  Joseph  Wilczek, 
Center  for  Biologies  Evaluation  and 
Resea-'ch  (HFM-302),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  301-827- 
6129,  FAX:  301-827-2843,  e-maih 
wilczek@cber.fda.gov. 

Registration:  Send  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  and  fax 
number)  to  the  contact  person  by 
November  7,  2003.  Early  registration  is 
recommended  because  seating  is  limited 
to  1 76  participants.  Registration  will  be 
done  on  a  space  available  basis  on  the 
day  of  the  workshop,  beginning  at  7:15 
a.m.  There  is  no  registration  fee. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  Joseph 
Wilczek  (see  Contact  Person)  at  least  7 
days  in  advance. 

Tmnscripts:  Transcripts  of  the 
workshop  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
{HFI-35),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
12A-16,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting  at  a  cost  of  10  cents  per  page. 
In  addition,  the  transcript  will  be  placed 
on  the  FDA  Web  site  at  http:// 
www.  f da.gov/cber/minutes/workshop- 
min.htm. 

SUPPLEMENTARY  INFORMATION:  FDA  and 

the  International  Association  for 
Biologicals  (lABs)  are  co-sponsoring  a 
public  workshop  on  regulatory  and 
scientific  concerns  pertaining  to  the 
potential  immunogenicity  of  Factor  VIII 
products.  The  purpose  of  the  workshop 
is  to  provide  a  forum  for  discussion  of 
the  inhibitor  phenomenon  with  respect 
to  currently  available  products  and 
products  that  are  imder  development  by 
various  sponsors.  National  and 
international  regulatory  authorities, 
manufactiu-ers,  clinicians,  and 
academics  will  discuss  their 
experiences  with  this  issue  regarding 
preclinical  testing  requirements,  the 
results  of  clinical  trials,  and  post- 
marketing surveillance.  Other  issues  to 
be  discussed  at  the  workshop  include 
properties  of  Factor  VIII  inhibitor 
assays,  epidemiological  aspects  of 
inhibitor  formation,  and  the  design  of 


prospective  clinical  studies.  The  public 
workshop  agenda  is  posted  on  the  FDA 
Internet  at  http://www.fda.gov/cber/ 
meetings/ fctrviiill2103.htm. 

Dated:  October  10.  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-26386  Filed  10-17-03;  8:45  am] 

BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

[HRSA-04-030] 

Amendment  to  a  Notice  of  Availability 
of  Funds  Announced  in  the  HRSA 
Preview — Primary  Health  Care 
Programs:  Community  and  Migrant 
Health  Centers 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Amendment  to  a  Notice  of 
Availability  of  Funds  announced  in  the 
HRSA  Preview — Primary  Health  Care 
Programs:  Community  and  Migrant 
Health  Centers  HRSA-04-030. 

summary:  a  Notice  of  Availability  of 
Funds  aimounced  in  the  HRSA  Preview, 
Primary  Health  Care  Programs: 
Conununity  and  Migremt  Health  Centers 
HRSA-04-030,  was  published  in  the 
Federal  Register  on  September  4,  2003, 
(Volume  68,  Number  171),  FR  Doc.  03- 
22427.  On  page  52650,  under  eligibility, 
the  following  service  areas  are  added  to 
the  list  of  areas  HRSA  intends  to 
continue  to  support  health  services, 
given  the  unmet  need  inherent  in  their 
provisions  of  services  to  medically 
underserved  populations.  There  are  no 
other  changes. 

Community/Migrant  Health 
Centers 


City 


Contact:  Jack  Egan 
301-594-4339 

Hartford  

Great  Barrington  .. 

Salem 

Littleton  

Middletown 

White  Plains 

Penn  Van  

Hatillo  

Bronx 

Morovis  

New  York  

Baltimore 

Contact:  Jerri  Regan 
301-594-4283 


State 


CT 
MA 
MA 
NH 
CT 
NY 
NY 
PR 
NY 
PR 
NY 
MD 


Expiration 
date 


1/31/2004 

1/31/2004 

3/31/2004 

6/30/2004 

6/30/2004 

11/30/2003 

12/31/2003 

1/31/2004 

1/31/2004 

1/31/2004 

6/30/2004 

11/30/2003 


Community/Migrant  Health 
Centers — Continued 


City 


State 


Expiration 
dale 


Tylertown  

Miami  

Pompano  Beach  .... 

Columbia 

Manning  

Foley  

Greensboro  

Bowling  Green  

Russellville  

Wilmington  

Tallahassee 

Contact:  Barbara  Bai- 
ley 
301-594-4317 

Houghton  Lake  

Milwaukee  

Muncie  

Oak  Park 

Indianapolis 

Contact:  Theresa 

Watkins-Bryant 
301-594-4423 

Natchitoches  

River  Ridge  

Baton  Rouge 

Opelousas 

Contact:  Jerri  Regan 
301-594-4283 

St.  Louis  

Columbia 

Contact:  Theresa 

Watkins-Bryant 
301-594-4423 

Green  Valley  

Los  Angeles  

Larkspur  

Contact:  Barbara  Bai- 
ley 
301-594-4317 

Klamath  Falls  


MS  (2) 

11/30/2003 

FL 

1/31/2004 

FL      ^. 

^      1/31/2004 

SC 

1/31/2004 

SC 

1/31/2004 

AL 

2/29/2004 

GA 

2/29/2004 

KY 

2/29/2004 

AL 

6/30/2004 

NC 

6/30/2004 

FL 

6/30/2004 

Ml 

12/31/2003 

Wl 

1/31/2004 

IN 

2/29/2004 

IL 

5/31/2004 

IN 

6/30/2004 

LA 

1/31/2004 

LA 

2/29/2004 

LA 

5/31/2004 

LA 

6/30/2004 

MO 

1/31/2004 

MO 

6/30/2004 

AZ 

1/31/2004 

CA 

1/31/2004 

CA 

2/29/2004 

OR 


12/31/2003 


Health  Care  for  the  Homeless 


City 


Contact:  Jack  Egan 
301-594-4339 

White  Plains  

Contact:  Jerri  Regan 
301-594-^283 

Pompano  Beach  ... 
Contact:  Theresa 

Watkins-Bryant 
301-594-4423 

Honolulu  

Ventura  


State 


Expiration 
date 


NY 


FL 


HI 
CA 


11/30/2003 


1/31/2004 


10/31/2003 
10/31/2003 


School-Based  Health  Centers 


Cify 


State 


Expiration 
date 


Contact:  Jack  Egan 

301-594-4339  I 

Middletown CT  6/30/2004 

Boston  MA  8/31/2004 

New  York  NY         i       6/30/2004 
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School-Based  Health  Centers—     496-7057;  fax:  301/402-0220.  a  signed        No.  60/426.542  filed  15  Nov  2002 

Continued  Confidential  Disclosure  Agreement  will  (DHHS  Reference  No.  E-035-2003/0- 

^ be  required  to  receive  copies  of  the  US— 01). 

I    Stat         Expiration       patent  application.  Licensing  Contact:  Michael  Shmilovich; 

'^ !         ^  '^^'^  Method  and  Device  for  Catheter-Based  301/435-5019: 

contact:  Jern  Regan  '  Repair  of  Cardiac  Valves  shmilovm@ma.l.mh.gov. 

301-594^283  Robert  I.  Lederman  (NHLBI),  U.S.  The  invention  provides  a  deflectable 

Wilmington  NO  6730/2004        Pruvisional  Application  No.  60/  tip  guiding  device,  such  as  a  catheter. 

St.  Louis  MO  1/31/2004         426,984  filed  15  Nov  2002  (DHHS  that  enables  the  operator  to  vary  the 

'  ~  Reference  No.  E-OlO-2003/O-US-Ol ).  radius  of  curvature  of  the  tip  of  the 

Dated:  October  8.  2003.  Licensing  Contact:  Michael  Shmilovich;  catheter.  This  is  a  novel  variation  on  the 

Elizabeth  M.  Duke.  301/43,5-5019;  classic  "fixed  fulcrum"  tip  deflectors 

Administrator       '  shmilovm&niail. nih.gov.  used  in  minimally  invasive  procedures 

[FR  Doc.  0,3-26.337  FUed  1C^17^3;  8  45  ainj  The  invention  provides  a  system  and  in  open  surgical  treatments.  The 

».. ,  >«r  rone  *„.^,^P  method  for  catheter-based  repair  of  described  device  would  permit  more 

B.UUNG  cooE  4,6^is-K cardiac  valves.  The  technique  mav  comprehensive  ability  to  navigate 

~~  ~     permit  non-surgical  repair  of  regurgitant  complex  geometric  pathways  in 

DEPARTMENT  OF  HEALTH  AND  valves  using  percutaneous  catheters  in  patient's  body  and  would  enable  better 

HUMAN  SERVICES  awake  patients.  The  intervention  is  access  to  the  target  structures  (e.g..  to  all 

intended  to  discontinue/lessen  endomyocardial  walls  from  a  transaortic 

National  Institutes  of  Health  regurgitation  of  the  mitral  valve  and  approach).  The  guiding  device  can  be 

should  provide  a  viable  alternative  to  made  compatible  with  imaging  methods 

Government-Owned  Inventions;  the  conventional  treatment  with  like  MRI.  The  described  technology  can 

Availability  for  Licensing  vasodilator  medications  and  open  heart  be  used  as  a  platform  for  a  wide  variety 

surgerv  The  technoloev  involves  re-  of  interventional  devices  for  delivery  of 

agency:  Na.onal  Institutes  of  Health.  ,^,jf,„i^,^  „f  ^4,^3!  valve  leaflets  bv  drugs,  cells,  energy,  or  sutures  through 

Public  Health  berv  ice.  MM^.  percutaneous  annuloplastv  delivering  complex  trajectories  of  the  body. 

ACTION^ Notice circumferential  tensioning  devices.  Recombinant  Plasmids  for  Soluble 

summary:  The  invention  listed  below  is       f '"^^^^  appropriate  imaging  guidance  j^unoreceptors 

,,  ffh    I't;  (such  as  fluoroscopic  MRI)  a 

owned  tjv  an  agencv  01  tne  U.S.  circumferential  device  trajectorv  is  Peter  Sun  (NIAID).  DHHS  Reference  No. 

Government  and  is  available  for  navigated  through  anatomic  (coronarv  E-305-2003/0. 

icensins  in  the  U.S.  in  accordance  with  ^       <  .  .       ' 

...  ,    c^  r^  -.r.^  .        u  J.  sums   and  non-anatoinic  spaces  to  I  irensing  Contact' Cristina 

35  U.S. C.  207  to  achieve  expeditious  .   i-  f         ,     1,  „ Licensing  L^ouiaci.  i^iisuud 

rnmmprri;.l,y^tinn  of  results  of  deliver  a  circumferential  tensioning  Thalhammer-Revero;  301/435-4507: 

fec^Sllv  ^nded  relrc^^^  ^^^^'"^  ^=^ "''  '*^*'""^-'-  '■'"'1""^^"*  "^  thalhamc^ma.Lnih.gov. 

tederalU-hinded  research  and  otherwise  disrupted  valvar  tissue  mav  ,         .        , 

development.  Foreign  patent  ^^^  oversewn  bv  catheter-based  capture.  Immunoreceptors  initiate  signals 

applications  are  filed  on  selected  alianment.  and  suture  of  valve  leaflets.  leading  to  the  activation  of  immune 

inventions  to  extend  market  coverage  Provided  are  also  designs  of  various  system  against  invasion  pathogens.  A 

for  companies  and  may  also  be  availablf     (^.^t^eters  systems  that  would  be  number  of  soluble  receptors, 

for  licensing.  necessary  to  perform  the  repair  of  representing  the  extracellular  ligand 

ADDRESSES:  Licensing  information  and         cardial  valves.  Imaging  methods,  like  binding  domains  of  the 

copies  of  the  U.S.  patent  application  fluoroscupic  (real  time  MRI).  could  be  immunoreceptors.  have  been  expressed 

listed  below  mav  be  obtained  bv  writing      ^^^.d  t,,  assist  the  operator  for  placement  using  a  recombinant  bacteria  expression 

to  the  indicated'licensing  contact  at  the       ,^l^^\  orientation  purpo.ses.  ^nd  reconstitution  system.  This  set  of  21 

Office  of  Technology  Transfer,  National  •  .  ,      -  ,    .  plasmids,  which  can  be  used  as 

Institutes  of  Health,  HOI  1  E.xecutive  Variable  Curve  Catheter  immunological  research  reagents  or  to 

Boulevard.  Suite  325,  Rockville,  Robert  |.  Lederman,  Parag  Karmarkar  develop  diagnostic  tools,  comprise  the 

Maryland  20852-3804:  telephone:  301/  (NHLBI).  U.S.  Provisional  Application  following: 

Plasmid  Description 

__^ ~ — — -t — ~ ■ 

CD16-28b  Soluble  CD16. 

CD94  (S34)-30a  Soluble  CD94  truncated  at  S34. 

CD94  (E51)-30a  Soluble  CD94  truncated  at  E51. 

NKG2A  (109R)-30a  Soluble  NKG2A  109R  constmct. 

NKG2A  (i17G)-30a  Soluble  NKG2A  117G  construct. 

TBRII-30a  ..''''^"". Soluble  type  II  TGF-beta  receptor. 

C143-30a      !^!!„!^^!!!r.".^'"""!!''""".'r.^"!r.!"..r. '. Soluble  KIR2DL2  receptor 

NKG2D-22b    .!!^".,"!.. ^ Soluble  NKG2D  receptor. 

ULBP-1-22-b  !!!!!!!!!!!!!!!!!!!!!.!^^!^»!!r.!!!l' I Soluble  ULBP-1. 

ULBP-2-22-b  Soluble  ULBP-2. 

ULBP-3-22b  ; Soluble  ULBP-3. 

HU^_E_30a  Soluble  HLA-E  heavy  chain. 

HLA-Cw3  Soluble  HLA-Cw3  heavy  chain. 

TREM-1-22b  Soluble  TREM-1  receptor. 

TREM-2-22b Soluble  TREM-2  receptor. 

NKp30-22b  ..''ZZZ Soluble  NKp30. 

NKp46-22b  Soluble  NKp46. 

NKp44-22b  Soluble  NKp44. 


naaAR 
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Plasmid 


Description 


Siglec-3-30a Soluble  Siglec-3. 

Siglec-5-30a '  Soluble  Slglec-5. 

Siglec-7-30a Soluble  Siglec-7. 


Methods  and  Materials  for  Controlling 
Stem  Cell  and  Cancer  Cell  Proliferation 
and  Difierentiation.  ea  /Ol)./ 

Robert  Tsai  and  Ronald  McKay  (NCI), 
U.S.  Provisional  Application  No.  60/ 
442,005  filed  22  Jan  2003  (DHHS 
Reference  No.  E-019-2003/0-US-01); 
U.S.  Provisional  Application  No.  60/ 
415,867  filed  02  Oct  2002  {DHHS 
Reference  No.  E-OOl-2003/O-US-Ol) 

Licensing  Contact:  Norbert  Pontzer;  301/ 
435-5502;  np59n@nih.gov. 

This  work  describes  a  novel  nucleolar 
mechanism  that  controls  the  cell-cycle 
progression  in  CNS  stem  cells  and 
cancer  cells.  The  inventors  identified  a 
novel  peptide,  nucleostemin,  found  in 
the  nucleoli  of  CNS  stem  cells, 
embryonic  stem  cells,  and  several 
cancer  cell  lines  and  preferentially 
expressed  by  other  stem  cell-enriched 
populations.  When  stem  cells 
differentiate,  nucleostemin  expression 
decreases  rapidly  prior  to  cell-cycle  exit 
both  in  vitro  and  in  vivo.  Depletion  or 
overexpression  of  nucleostemin  reduces 
cell  proliferation  in  CNS  stem  cells  and 
transformed  cells. 

Nucleic  acids  encoding  the 
polypeptide,  vectors  incorporating  the 
nucleic  acids,  and  host  cells  transfected 
with  these  nucleic  acids  are  disclosed 
and  claimed.  The  claimed  invention 
includes  methods  for  regulating  cell 
differentiation,  cell  proliferation,  or 
both  using  nucleostemin.  Methods  for 
inducing  differentiation,  inhibiting 
proliferation,  and  inducing  senescence 
of  a  cell  by  altering  the  level  of  a 
nucleostemin  polypeptide  and  related 
amino  acid  sequences  are  disclosed  and 
claimed.  Methods  for  screening  for 
agents  that  affect  proliferation, 
differentiation,  or  senescence  of  cells 
are  also  disclosed  and  claimed.  Further 
information  can  be  found  in  Genes  Dev. 
2002  Dec  1;16  (23):2991-3003. 

Dated:  October  7,  2003. 
Steven  M.  Ferguson, 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 
|FR  Doc.  03-26357  Filed  10-17-03;  8:45  am] 

BILUNG  CODE  4140-01-P 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Clinical  Trials 
Review  Committee,  June  23,  2003.  8 
a.m.  to  June  24,  2003,  5  p.m.,  Hyatt 
Regency  Bethesda,  One  Bethesda  Metro 
Center,  7400  Wisconsin  Avenue, 
Bethesda,  MD  20814  which  was 
published  in  the  Federal  Register  on 
March  26,  2003,  68  FR  14671-14672. 

The  meeting  will  be  held  June  23, 
2003  for  one  day  only.  The  meeting  is 
closed  to  the  public. 

Dated:  October  9,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FRDoc.  03-26361  Filed  10-17-03;  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel, 
November  5,  2003,  8  a.m.  to  November 
5,  2003,  5  p.m.,  Hyatt  Regency  Bethesda, 
One  Bethesda  Metro  Center.  7400 
Wisconsin  Avenue,  Bethesda,  MD 
20814,  which  was  published  in  the 
Federal  Register  on  September  29,  2003. 
68  FR  55973. 

The  meeting  will  be  held  on 
November  17.  2003  at  the  Hyatt  Regency 
Bethesda.  The  meeting  is  closed  to  the 
public. 

Dated:  October  9,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-26356  Filed  10-17-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Diat}etes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Clinical  Research. 

Date:  November  13,  2003. 

Time:  7  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace.  Courtyard  By  Marriott.  2899 
Jefferson  Davis  Highvvav.  Arlington.  VA 
22202. 

Contact  Person:  Michael  VV.  Edwards.  PhD, 
Scientific  Review  Administrator.  Review 
Branch,  DEA.  NIDDK,  National  Institutes  of 
Health.  Room  750.  6707  Democracv 
Boulevard.  Bethesda.  MD  20892-5452.  (301) 
594-8886.  edwardsm@extra.niddk.nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Regulatory 
Mechanisms  in  Intestinal  Motility. 

Date:  November  16,  2003. 

rime.  4:30  p.m.  to  10  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Courtyard  By  Marriott.  2899 
Jefferson  Davis  Highway.  Arlington.  VA 
22202. 

Contact  Person:  Michael  VV.  Edwards.  PhD. 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  National  Institutes  of 
Health,  Room  750,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892-5452,  (301) 
594-8886.  edwardsm@extra.niddk.nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  Silvio  O.  Conte 
Digestive  Diseases  Research  Core  Centers. 

Date:  November  20-21.  2003. 


IfaAtkral    Vcuristar  /  Vnl      Kft      Mn      909  /  \yfr>nrlair      nftnhor    90      900"?  /  Mntiri 
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Time:  8  a.m.  to  5  p.m. 

Agenda  To  review  and  evaluate  grant 
applications. 

Place  Embas.sy  Suites.  1300  Concourse 
Ehive.  Linthicum.  MD  21090, 

Contact  Person  Maria  E.  Davila-Bloom. 
PhD.  Scientific  Review  Administrator. 
Review  Branch.  DEA,  NIDDK  National 
Institutes  of  Health.  Room  758.  6707 
Democracy  Boulevard.  Bethesda.  MD  20892- 
5452.  (301)  594-7637,  davila- 
bloomm@extra.niddk.nih  gov. 

Same  of  Committee  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  Studies  of  Pediatric 
Liver  Transplantation, 
Date  December  5.  2003, 
Time  2  p.m,  to  330  p,m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place  National  Institutes  of  Health,  Two 
Democracv  Plaza.  6707  Democracy 
Boulevard.  Bethesda,  MD  20892  (telephone 
Conference  Call). 

Contact  Person:  Paul  A,  Rushing.  PhD. 
Scientific  Review  Administrator,  Review 
Branch.  DEA.  NIDDK.  National  Institutes  of 
Health.  Room  747,  6707  Democracv 
Boulevard.  Bethesda.  MD  20892-5452.  (301) 
594-8895.  rushmgpsiextra.niddk  nlh.gov 
\'ame  of  Committee  National  Institute  of 
Diabetes  and  Digestive  and  Kidnev  Diseases 
Special  Emphasis  Panel,  tlastrointestinal 
Endocrinology  Program  Project, 
Date  December  16.  2003. 
Time  8  a.m.  to  5  p  m. 
Agenda  To  review^  and  evaluate  grant 
applications. 

Place  Four  Points  Sheraton.  8400 
Wisconsin  Avenue,  Bethesda.  MD  20814 

Contact  Person:  Michele  L.  Barnard.  PhU. 
Scientific  Review  .\dmmistrator,  Review- 
Branch,  DEA.  NIDDK.  National  Institutes  of 
Health,  Room  753,  6707  Democra':y 
Boulevard,  Bethesda,  MD  20892-5452.  13011 
594-6898,  bamardm9extra.niddk.nih.gov 
(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos,  93  847   Diabetes. 
Endocrinology  and  Metabolic  Research. 
93.848.  Digestive  Diseases  and  Nutrition 
Research:  93,849.  Kidney  Diseases.  Urology 
and  Hematology  Research.  National  Institutes 
of  Health,  HHS) 

Dated  October  9,  2003 
La  Verne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy 

[FR  Doc,  03-26360  Filed  10-17-03:  8:45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMEhfr  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Clinical  Center;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisor)-  Committee  Act.  as 
amended  (5  U.S.C.  appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Governors  of  the  Warren 
Magnuson  Clinical  Center. 


The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assi.stance.  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Same  of  Committee  Board  of  Governors  of 
the  Warren  Crant  Magnuson  Clinical  Center. 
E.xecutive  Committee, 

Date  November  21.  2003. 

Time:  9  am,  to  12  p,m. 

Agenda:  Updates  on  organizational 
planning  and  budget  issues, 

Phice  National  Institutes  of  Health. 
Building  10,  10  Center  Drive.  Medical  Board 
Room  2C116,  Bethesda,  MD  20892 

Contact  Person  Maureen  E  tkjrmley. 
Executive  Secretarv,  Warren  (;rant  Magnuson 
Clinical  Center,  National  Institutes  of  Health, 
Building  10,  Room  2C146.  Bethesda,  Md 
20892.  (301)  496-2897, 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
{^'W'w. cc.nih.gov/.  where  an  agenda  and  any 
additional  mfurmatiun  for  the  meeting  will 
be  posted  when  available 

Dated:  October  9.  2003, 
LaVeme  Y,  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc,  03-26359  Filed  10-17-03:8:45  am] 
BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Recordation  of  Trade  Name: 
YOUPAL" 

ACTION:  Notice  of  appli<:ati(m  for 
rHc;ordation  of  trade  name. 


design,  the  standards  used,  and  the 
product's  parts.  The  merchandise  is 
manufactured  in  China, 

Before  final  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
of  this  trade  name.  Notice  of  the  action 
taken  on  the  application  for  recordation 
of  this  trade  name  will  be  published  in 
the  Federal  Register. 
DATES:  Comments  must  be  received  on 
or  before  December  19.  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Department  of 
Homeland  Security,  Bureau  of  Customs 
and  Border  Protection,  Attention:  Office 
of  Regulations  &  Rulings.  Intellectual 
Property  Rights  Branch.  1300 
Pennsylvania  Avenue,  NW.  (Mint 
Annex).  Washington.  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gwendolyn  D.  Savoy.  Intellectual 
Property  Rights  Branch,  at  (202)  572- 
8710. 

Dated:  October  10.  2003. 
George  Frederick  McCray, 
Chief.  Intellectual  Property  Rights  Branch. 
(FR  Doc.  03-26333  Filed  10-17-03;  8:45  am) 

BILLING  CODE  4820-02-P 


SUMMARY:  Application  has  been  filed 

pursuant  to  section  133,12.  (Customs 
Regulations  (19CFR  133.12),  for  the 
recordation  under  section  42  of  the  Act 
of  luly  5,  194fi,  as  amended  (15  U,S,C, 
1 124),  of  the  trade  name  •YOUPAL". 
The  trade  name  is  owned  by  Youpal 
International.  Inc..  an  Arkansas 
corporation  organized  and  created  in  the 
State  of  Arkansas,  6900  Cantrell  Road. 
E6,  Little  Rock,  Arkansas  72207, 
The  application  states  that  the 
applicant  is  the  importer,  exporter  and 
manufacturer  of  Titanium  Folding 
Bicycles  and  Carbon  Folding  Bicycles, 
The  applicant  also  states  that  the  trade 
name  'YOUPAL"  is  .solely  and 
exclusively  owned  and  operated  by 
Youpal  International,  Inc..  and 
supervises  the  manufacturing  process 
for  three  model  (SFM585F:  SFM820F; 
SEF468BBS),  bicycles,  including  the 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Assistance  to  Firefighters  Fire 
Prevention  and  Safety  Program 

AGENCY:  U.S.  Fire  Administration 
(USFA).  Federal  Emergency 
Management  Agency  (FEMA). 
Emergency  Preparedness  and  Response 
Directorate.  Department  of  Homeland 
Security  (DHS). 
ACTION:  Notice  of  availability  of  funds. 


SUMMARY:  FEMA  gives  notice  of  the 
availability  of  funds  for  Fiscal  Year  2003 
under  the  Assistance  to  Firefighters  Fire 
Prevention  and  Safety  Program  (the 
Program)  as  authorized  by  the  Federal 
Fire  Prevention  and  Control  Act  of  1974. 
The  Program  will  make  up  to 
$27,500,000  of  the  total  appropriated 
amount  of  $745,125,000  available  for 
fire  prevention  activities. 

FEMA  will  fund  fire  prevention 
activities  based  on  proposals  that 
address  the  Program's  priorities  and 
maximize  the  benefits  to  be  derived 
from  the  funds.  FEMA  is  statutorily 
mandated  to  provide  these  funds  to 
national.  State  and/ or  community 
organizations  (including  fire 
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departments)  that  are  recognized  for 
their  experience  and  expertise  with 
respect  to  fire  prevention  or  fire  safety 
programs  and  activities.  In  selecting 
recipients,  FEMA  will  give  priority 
where  practical  to  organizations  that 
focus  on  prevention  of  fire  or  fire- 
related  injuries  to  children. 

Authority:  15  U.S.C.  2229;  44  CFR  Part 
152,  68  FR  12544  (Final  Rule  published 
March  14.  2003.) 

DATES:  Completed  applications  must  be 
received  online  or  postmarked  by  5  p.m. 
EST  November  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Cowan,  Chief,  Grants  Program 
Branch,  USFA,  FEMA,  500  C  Street, 
SW.,  Room  330,  Washington,  DC  20472, 
1-866-274-0960,  or 
u  sfagran  ts@fema  .gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  purpose  of  this  notice  is  to  advise 
of  the  availability  of  funds  for  carrying 
out  fire  prevention  activities  pm-suant  to 
the  Federal  Fire  Prevention  and  Control 
Act  of  1974,  15  U.S.C.  2229".  Up  to 
$27,500,000  will  be  available  for  this 
purpose.  Under  15  U.S.C.  1229(b)(4), 
FEMA  must  use  not  less  than  5  percent 
of  funding  to  (1)  make  grants  to  fire 
departments  to  fund  fire  prevention 
programs  and  (2)  make  grants  to  or  enter 
contracts  or  cooperative  agreements 
with  national.  State,  local,  and 
community  organizations  for  the 
purpose  of  Ccinying  out  fire  prevention 
programming.  This  notice  only 
addresses  the  latter  use  of  funding;  the 
former  comprises  the  balance  of  the  5 
percent  and  is  being  awarded  through 
the  Assistance  to  Firefighters 
competitive  grant  to  fire  departments,  as 
explained  in  FEMA's  March  14,  2003 
notice  of  funds  availability  (68  FR 
12553). 

B.  Eligibility 

National,  State,  local  and  community 
organizations  (which  may  include  fire 
departments  as  defined  at  44  CFR  152.2) 
that  are  recognized  for  their  experience 
and  expertise  with  respect  to  fire 
prevention  or  fire  safety  programs  and 
activities  are  eligible  to  apply.  For  the 
purposes  of  these  Fire  Prevention  and 
Safety  awards,  we  are  acknowledging 
that  fire  departments  are  generally 
recognized  as  local  organizations  with 
experience  and  expertise  in  carrying  out 
fire  prevention  activities  and  are 
therefore  eligible  to  apply. 

C.  Program  Requirements 

1 .  Recipients  must  agree  that  in  the 
fiscal  year  for  which  assistance  will  be 
received,  aggregate  expenditures  for  fire 


prevention  activities,  exclusive  of  the 
amount  of  assistance  received  through 
this  program,  will  be  maintained  at  or 
above  the  average  level  of  such 
expenditures  in  the  two  fiscal  years 
preceding  the  fiscal  year  for  which  the 
assistance  is  received. 

2.  Recipients  must  agree  to  a  matching 
cost  share  of  non-Federal  funds. 
Generally,  recipients  must  agree  to 
match  with  an  amount  of  non-Federal 
funds  equal  to  30  percent  of  the  total 
project  cost.  However,  the  match  for 
recipients  that  may  be  characterized  as 
community  organizations  whose 
mission  serves  populations  of  50,000  or 
less  shall  be  10  percent  of  the  total 
project  cost.  FEMA,  in  its  discretion, 
will  make  this  determination  based 
upon  the  organization's  primary  target 
population  as  reflected  in  its  bylaws  and 
mission  statement.  For  fire  departments, 
FEMA  will  look  at  the  population  of  the 
department's  primary  response  area. 
The  non-Federal  match  must  be  cash; 
"in-kind"  contributions  are  not 
permitted. 

3.  Fire  departments  receiving 
assistance  through  the  Program  must 
provide  information  to  the  National  Fire 
Incident  Reporting  System  (NFIRS)  for 
one  year. 

4.  Grantees  must  submit  semi-annual 
and  final  reports  describing  (i)  how  the 
assistance  was  used  and  (ii)  the  benefits 
derived  from  the  funded  activities. 

5.  Projects  funded  under  this  grant 
will  generally  have  a  one-year  period  of 
performance. 

D.  Application  Process 

FEMA  encourages  all  applicants  to 
apply  online  using  FEMA's  electronic 
(e-grant)  application  process,  although 
paper  applications  will  also  be 
accepted.  The  e-grant  application 
incorporates  data  from  all  of  FEMA's 
grant  forms.  The  application  will 
include  questions  requesting  general 
information  about  the  applicant  as  well 
as  activity-specific  questions  for  each 
activity  that  the  applicant  plans  to 
implement  with  grant  funds.  Applicants 
will  be  asked  to  provide  details 
concerning  the  various  budget  items 
necessary  to  accomplish  their  proposed 
projects.  The  application  will  include  a 
program  narrative  in  which  the 
applicant  must  provide  a  detailed 
description  of  each  planned  project, 
experience  in  conducting  prevention 
activities,  and  the  benefits  to  be  derived 
from  the  costs  of  the  project.  The 
narrative  should  not  exceed  10  pages 
(double-spaced  with  one-inch  margins 
and  12-point  font).  The  narrative  should 
also  address  the  eligible  activities, 
program  priorities,  identified  risk 
analysis,  program  goals,  and  evaluation 


methodology.  Completed  narratives 
should  address  each  of  the  following 
items: 

1.  General  information  such  as  the 
histon,'  and  description  of  the  applicant 
organization,  the  organizations 
capability  to  achieve  proposed 
objectives  and  past  successes  achieving 
project  goals,  the  organization's 
experience  with  fire  and  injur\' 
prevention  issues,  and  the  qualifications 
of  the  project  manager  and  the  priman,' 
team  members. 

2.  A  project  overview  which  includes 
at  least:  a  problem  statement  describing 
the  issues  to  be  addressed,  project  goals, 
and  objectives,  as  well  as  the  necessarv' 
tasks  to  achieve  those  goals  and 
objectives;  a  description  of  what  will  be 
accomplished  during  the  grant 
performance  period;  an  explanation  of 
how  the  project  will  address  the  stated 
problem;  and  a  project  description 
addressing  the  following  questions  as 
applicable: 

a.  Will  this  establish  a  new  project, 
expand  an  existing  project  into  new 
areas,  or  augment  an  existing  fire 
prevention  project? 

b.  What  is  the  target  audience?  A 
USFA-identified  target  population(s) 
(children  under  the  age  of  14,  seniors 
over  the  age  of  65,  and  firefighters)  or 
another  high-risk  population?  Why  are 
they  the  target  audience? 

c.  Will  this  project  establish  a  multi- 
organization  partnership  with  other 
groups  in  the  community?  If  so,  describe 
how. 

3.  A  list  of  project  benchmarks, 
phases,  or  milestones. 

4.  A  description  of  the  method  or 
procedure  for  project  implementation. 

5.  A  detailed  explanation  of  the 
project  budget  (i.e.,  all  budget  line  items 
such  as  contracting  personnel  or 
equipment,  etc.).  including  a  cost- 
benefit  assessment  comparing  the 
benefits  to  be  realized  with  the  costs  of 
achieving  those  benefits. 

6.  An  explanation  of  the  means  with 
which  the  project  will  be  sustained,  if 
it  will  continue  beyond  the  grant  period 
(typically  one  year). 

7.  A  description  of  the  methodology 
that  will  be  used  to  assess,  evaluate  and 
identify  results  of  the  project. 

Effective  October  1,  2003.  all  grant 
applicants  must  obtain  a  DUNS  number, 
(a  unique  nine-character  identification 
number  provided  by  the  commercial 
company  Dun  &  Bradstreet).  There  is  no 
charge  to  obtain  a  DUNS  number,  and 
it  is  the  applicant's  responsibility  to 
obtain  one.  Applicants  are  encouraged 
to  apply  for  a  DUNS  number  well  in 
advance  of  the  application  period 
because  it  may  take  14  business  days  to 
obtain  the  number  online.  Applicants 
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can  also  call  1-800-333-0505  to  apply. 
Applications  that  do  not  include  a 
DUNS  number  are  incomplete  and 
cannot  be  considered  for  award.  If 
applying  using  the  online  system,  this 
field  will  be  a  mandatory  entry  and  vnur 
application  cannot  be  completed 
without  it.  If  applying  on  paper,  use  thf 
box  entitled  "Federal  Identifier"  on  the 
SF  424.  Application  for  Federal 
Assistance,  to  enter  the  DUNS  number. 

Completed  applications  must  be 
received  online  or  postmarked  hv  fi  p.m. 
EST  November  14.  2003.  Paper 
applications  are  required  to  include  a 
narrative  addressing  items  D  1 — 8 
above,  and  all  of  the  following  FEMA 
forms:  20-16  Assurances  and 
Certifications,  20-20  Budget 
Information-Nonconst ruction  Programs, 
and  SF  424  Request  for  Federal 
.•\ssistance.  These  forms  are  available 
online  at  w-ww.  fpnm.gov/ofm/ 
grants2.shtm  or  can  be  requested  by 
calling  1-866-274-0960.  Failure  to 
submit  all  of  the  required  forms  will 
result  in  a  disqualification  of  the  paper 
application.  The  paper  applic  ation 
should  be  mailed  to  AFG  Program 
Office,  500  C;  Street.  SVV.,  Room.  330. 
Washington.  DC  20472.  If  an  online 
application  is  submitted,  applicants 
should  not  submit  a  supplemental  paper 
application. 

E.  Eligible  .Activities 

Fire  prevention  and  safety  projects  are 
the  only  eligible  activities  under  the 
Program.  Installation  of  sprinkler 
systems  and  fire  alarm  systems  into 
p.xisting  structures  shall  be  eligible  for 
funding.  Renovations  to  an  existing 
facility  are  allowable  only  if  the  costs 
are  not  c:onstructi(jn  exists  as  defined  in 
44  C]FR  132.2.  This  section  was 
amended  b\'  the  publication  of  a  final 
rule  on  March  14.  2003  at  68  FR  12544. 
In  order  to  be  eligible,  renovations  must 
be  essential  to  the  successful 
completion  of  the  grant  scope  of  work. 
Construction  projects  are  not  eligible 
under  the  program.  Changes  or 
renovations  to  an  existing  structure  that 
do  not  change  the  footprint  or  profile  of 
the  structure  but  exceed  either  Si  0,000 
or  50  percent  of  the  value  of  the 
structure,  are  also  considered 
construction  for  the  purposes  of  this 
grant  program. 

The  following  list  i^icludes  examples 
of  eligible  initiatives  under  this 
program; 

1.  Projects  that  focus  on  distributing 
and  installing  smoke  alarms  and 
checking  to  ensure  smoke  alarms  are 
operational. 

2.  Projects  that  focus  on  planning  and 
practicing  escape  routes,  or  conducting 
home  fire  safety  walkthroughs; 


3.  Fire  prevention  projects  targeting 
high-risk  audiences,  including  those; 

a.  Enhancing  national,  State,  or  local 
efforts  to  reduce  fires  and  burn  injuries 
affecting  children  under  14  or  seniors 
over  B5; 

b.  Targeting  geographic;al  areas  with  a 
higher  incidence  of  fire-related  deaths 
and  injuries; 

c.  Implementing  projects  that  mitigate 
risk  in  urban  cities  fir  high-risk  groups 
to  include  addressing  culturally- 
sensitive  materials  or  socio-economic 
challenges: 

4.  Projects  that  affect  the  entire 
community  such  as  educating  the  public 
about  residential  sprinklers,  promoting 
residential  sprinklers,  and 
demiuistrating  working  models  of 
residential  sprinklers: 

5.  Projects  that  promote  the  adoption 
or  awareness  ot  building  c(jdes  and 
enforcement,  improve  engineering  or 
enact  fire-related  ordinances  for  new 
construction; 

fi.  Projects  that  develop  and 
implement  national  prevention 
initiatives; 

7.  Loc:al  or  regional  projects  that 
address  training  personnel  in  the  area  of 
public  education,  code  enforcement, 
and  arson  prevention. 

Projects  that  address  additional  fire 
prevention  and  safety  initiatives  will  be 
considered. 

F,  Evaluation  Criteria 

FEMA  will  give  prif)rity  to  projects 
that  focus  on  the  prevention  of  injury  to 
children  from  fire.  Additionally. 
suc(  essful  projects  will  have  a  high 
potential  for  achieving  the  overall  goals 
of  I  'SF.\.  listed  below.  It  is  unlikely  that 
projects  that  do  not  address  these  goals 
will  be  funded. 

USE  A  Goals: 

•  To  redu(  e  the  overall  loss  of  life 
from  fire  by  three  percent  per  year. 

•  To  establish  comprehensive  multi- 
hazard  risk  reduction  plans  led  by  or 
including  the  local  fire  service  in  2.500 
communities. 

•  To  create  the  ability  for 
communities  to  respond  appropriately 
to  emergent  issues  in  a  timely  manner. 

FEMA  will  use  the  below  criteria  in 
making  funding  dec:isions.  Applications 
that  closely  meet  all  of  the  listed 
evaluation  criteria  will  be  more  likely  to 
receive  favorable  consideration.  Federal 
ami  non-Federal  experts  will  assist  with 
the  preliminary  review  of  proposals  and 
analysis  as  part  of  the  funding 
(liH:isions.  Regardless  of  th<!  proposed 
proJ€H:t.  all  applications  will  be 
e\  aluated  on  the  degree  to  which  they 
meet  the  criteria  below.  This  list  is  not 
in  order  of  priority. 


•  Use  of  an  innovative  project  to 
address  an  identified  risk  or  enhance 
traditional  methodologies; 

•  Incorporation  of  partnerships  that 
are  established  with  public  or  private 
groups/agencies  whose  mission  serves 
the  population  identified  by  the  project: 

•  Targeting  of  geographical  areas  with 
a  higher  incidence  of  fire-related  deaths 
and  injuries: 

•  Presentation  of  a  high  benefit  for 
the  cost  incurred  and  maximizing  the 
level  of  funding  that  goes  directly  into 
the  delivery  of  the  project;  i.e.,  projects 
that  include  little  or  no  overhead  and 
administrative  costs: 

•  Inclusion  of  sound  reasoning 
regarding  the  determination  of  the  target 
audience,  measurable  goals  and  project 
evaluation: 

•  Proposing  a  project  that  will  be 
sustained  beyond  the  grant  performance 
period  and  has  a  greater  potential  for 
long-term  benefits:  and 

•  Illustration  that  the  applicant  has  a 
successful  record  for  timely  project 
completion  and  performance  in  similar 
projects. 

G.  Funding  Limitations 

Grant  recipients  or  parties  entering 
into  cooperative  agreements  through  the 
program  may  receive  no  more  that 
S750.000  in  any  Federal  fiscal  year.  Fire 
Departments  that  receive  funding  under 
the  Assistance  to  Firefighters — 
competitive  grant  must  consider  this 
limitation,  because  the  combined  total 
for  the  grants  is  capped  at  $750,000, 

H.  Contracts 

FEMA  may,  in  its  discretion,  enter 
into  contracts  for  fire  prevention 
activities  in  order  to  achieve  overall 
program  goals.  These  contracts  may  not 
be  subject  to  the  limitations  and 
requirements  set  forth  in  this  notice. 

Dated:  October  14.  2003. 
R.  David  Paulison, 

Dirfctor  of  the  Preparedness  Division. 
Emergency  Preparedness  and  Response. 
Department'of  Homeland  Security 
|FR  Doc.  03-26408  Filed  10-17-03;  8:45  am] 
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summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Indian  Affairs  (BIA)  is 
submitting  the  information  collection 
titled  25  CFR  part  103,  Loan  Guaranty, 
Insurance,  and  Interest  Subsidy,  OMB 
Control  Number  1076-0020,  for 
renewal.  We  are  renewing  the  collection 
for  Loan  Guaranty,  Insurance,  and 
Interest  Subsidy  whose  clearance 
expires  October  31,  2003.  Otherwise,  the 
collection  of  this  information  would  be 
prohibited. 

DATES:  Submit  comments  on  or  before 
November  19,  2003. 
ADDRESSES:  You  may  submit  comments 
on  the  information  collection  to  the 
Desk  Officer  for  Department  of  the 
Interior  at  OMB,  eiUier  by  facsimile  at 
(202)  395-6566,  or  you  may  send  an  e- 
mail  to:  OIRA_DOCKET@  omb.eop.gov. 

Please  send  a  copy  of  your  conunents 
to  Ray  Brown,  Chief,  Division  of 
Financial  Assistance,  Office  of  Tribal 
Services,  Bureau  of  Indian  Affairs, 
Department  of  the  Interior,  1849  C  St., 
NW..  Mail  Stop  2412-MIB,  Washington, 
DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT:  You 
may  request  further  information  or 
obtain  copies  of  the  information 
collection  request  submission  from 
David  Johnson,  Solicitor,  1849  C  Street, 
NW.,  Washington,  DC  20240  or  by 
telefacsimile  at  (202)  208-7419. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Loan  Guaranty, 
Insurance,  and  Interest  Subsidy 
Program,  25  U.S.C.  1481  et  seq.  and  25 
U.S.C.  1511  et  seq.,  is  to  encourage 
private  lending  to  individual  Indians 
and  organizations  of  Indians,  by 
providing  lenders  with  loan  guaranties 
or  loan  insurance  to  reduce  their 
potential  risk.  Lenders,  borrowers,  and 
the  loan  purpose  all  must  qualify  under 
Program  terms.  In  addition,  the 
Secretary  of  the  Interior  must  be 
satisfied  that  there  is  a  reasonable 
prospect  that  the  loan  will  be  repaid. 
BIA  collects  information  under  the 
proposed  regulations  to  assure 
compliance  with  Program  requirements. 
A  request  for  comments  on  this 
information  collection  request  appeared 
in  the  Federal  Register  on  June  10,  2003 
(68  FR  34640).  No  comments  were 
received. 

Request  for  Comments:  The  Bureau  of 
Indian  Affairs  requests  you  to  send  your 
comments  on  this  collection  to  the 
locations  listed  in  the  ADDRESSES  . 
section.  Your  comments  should  address: 
(a)  The  necessity  of  this  information 
collection  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 


agency's  estimate  of  the  burden  (hours 
and  cost)  of  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  we  could  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  (d)  ways  we  could 
minimize  the  burden  of  the  collection  of 
the  information  on  the  respondents, 
such  as  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Please  note  that  an  agency  may  not 
sponsor  or  request,  and  an  individual 
need  not  respond  to,  a  collection  of 
information  unless  it  has  a  valid  OMB 
Control  Number. 

It  is  our  policy  to  make  all  comments 
available  to  the  public  for  review  at  the 
Bureau  of  Indian  Affairs  location  listed 
in  the  ADDRESSES  section,  room  2412, 
during  the  hours  of  9  a.m.  to  5  p.m.  EST, 
Monday  through  Friday  except  for  legal 
holidays.  If  you  wish  to  have  your  name 
and/or  address  withheld,  you  must  state 
this  prominently  at  the  beginning  of 
your  comments.  We  will  honor  your 
request  according  to  the  requirements  of 
the  law.  All  comments  from 
organizations  or  representatives  will  be 
available  for  review.  We  may  withhold 
conmients  from  review  for  other 
reasons. 

OMB  Approval  Number:  1076-0020. 

Title:  25  CFR  103,  Loan  Guaranty. 
Insurance,  and  Interest  Subsidy 

Brief  Description  of  collection:  The 
Loan  Guaranty,  Insurance,  and  Interest 
Subsidy  Program  (Program)  was 
established  by  the  Act  of  April  12,  1974, 
as  amended,  88  Stat.  79,  25  U.S.C.  1481 
et  seq.  and  25  U.S.C.  1511  et  seq.  The 
Program  has  existed  since  1974  and  the 
regulations  implementing  it  have 
existed  since  1975,  with  significant 
revision  in  2001.  It  is  necessary  to 
collect  information  from  users  of  this 
program  in  order  to  determine  eligibility 
and  credit  worthiness  of  Indian 
applicants  for  loans.  Submission  of  this 
information  is  mandatory  for 
respondent  to  receive  or  maintain  a 
benefit. 

Type  of  review:  Renewal. 

Respondents:  Commercial  banks. 

Number  of  Respondents:  84. 

Estimated  Time  per  Response:  Va  hour 
to  2  hours. 

Frequency  of  Response:  As  needed. 

Total  Annual  Responses:  852. 

Total  Annual  Burden  to  Respondents: 
519  hours. 

Dated:  September  29,  2003. 
Aurene  M.  Martin, 

Principal  Deputy  Assistant  Secretary — Indian 

Affairs. 

[FR  Doc.  03-26407  Filed  10-17-03;  8:45  am] 

BILLING  CODE  4310-XN-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Notice  of  Public  Meeting:  Resource 
Advisory  Council  to  the  Lower  Snake 
River  District,  Bureau  of  Land 
Management,  U.S.  Department  of  the 
Interior 

agency:  Bureau  of  Land  Management, 
U.S.  Department  of  the  Interior. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisorv 
Committee  Act  of  1972  (FACA).  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Lower  Snake 
River  District  Resource  Advison,' 
Council  (RAC).  will  meet  as  indicated 
below. 

DATES:  The  meeting  will  be  held 
November  18.  2003,  beginning  9  a.m.  at 
the  Bureau  of  Land  Management,  Lower 
Snake  River  District  Office  Sage  Brush 
Conference  Room,  located  at  3948 
Development  Ave,  Boise,  Idaho  83705. 
Public  comment  periods  will  be  held 
after  topics  on  the  agenda.  The  meeting 
will  adjourn  at  4:30  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  MJ 
Byrne,  Public  Affairs  Officer  and  RAC 
Coordinator.  Lower  Snake  River  District, 
3948  Development  Ave.,  Boise,  ID 
83705.  Telephone  (208)  384-3393. 
SUPPLEMENTARY  INFORMATION:  The  15- 
member  Council  advises  the  Secretar\' 
of  the  Interior,  through  the  Bureau  of 
Land  Management,  on  a  variety  of 
planning  and  management  issues 
associated  with  public  land 
management  in  southwestern  Idaho.  At 
this  meeting,  the  following  topics  will 
be  discussed: 

•  Over\'iew  of  American  Indian 
statutes,  regulations,  and  treaties,  trust 
relationship,  tribal  resource  rights,  tribal 
sovereignty  and  governmental  authority. 
Native  American  consultation  and 
coordination — Douglas  McConnaughey. 
Facilitator,  Mediator,  and  Arbitrator: 

•  Subcommittee  Reports 

•  Grouse  Habitat  Management,  Off- 
Highway  Vehicles  (OHV)  and 
Transportation  Management,  River 
Recreation  and  Resource 
Management  Plans,  and  Fire  and 
Fuels  Management; 

•  Two  Resource  Management  Plans 
under  development  in  the  District — 
update  on  progress  during  workshops 
for  Alternatives  development; 

•  OHV  Update— 

•  Status  of  BLM  Idaho's  Strategic 
Plan — Terry  Heslin 

•  Progress  in  OHV  trails  mapping  and 
public  outreach — Lower  Snake 
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River  District.  Owyhee  Field  Office, 
[im  Schmid.  Trails  Specialist, 
LSRD-OFO; 

•  Idaho  Department  of  Parks  and 
Recreation  (IDPR)— Trail  Ranger 
Partnership  Program — Rick 
Collignon.  Director.  IDPR; 

•  Idaho's  Noxious  Weed  Program — 
Weed  Awareness  Campaign — Spring 
Workshops  and  Field  trips — Brenda 
Waters.  Noxious  Weed  Program 
Coordinator.  Idaho  State  Department  of 
Agriculture: 

•  Three  Field  (Office  Managers  and 
District  Fire  Manager  provide  updates 
on  current  issues  and  planned  activities 
in  their  field  office  and  the  District;  and 

•  RAC;  review  of  Charter,  work  plan, 
priorities,  and  identif\  dates  for  2004 
meetings. 

Agenda  items  may  change  due  to 
changing  circumstances.  All  meetings 
are  open  to  the  puhlic.  The  public  mav 
present  written  comments  to  the 
Council.  Each  formal  Council  meeting 
will  also  have  time  allocated  for  hearing 
public  comments.  Dep»mding  on  the 
number  of  persons  wishing  to  comment 
and  time  available,  the  time  for 
individual  oral  comments  may  be 
limited.  Individuals  who  plan  to  attend 
and  need  special  assistance,  such  as 
sign  language  interpretation,  tour 
transportation  or  other  reasonable 
acct)mmodati(ins.  should  contact  the 
BLM  as  provided  below.  Expedited 
publication  is  requested  to  give  the 
public:  adequate  notice. 

Dated:  October  14.  200.3. 
Howard  Hedrick. 

Assui  latt'  District  Manager. 

[PR  Doc.  03-26363  Filed  10-17-03:  8:45  ami 

BILLING  CODE  M10-AG-P 


INTERNATIONAL  TRADE 
COMMISSION 

[investigation  Nos.  731-TA-391-394,  396- 
397,  399  (Review)  (Remand)} 

Ball  Bearings  From  France,  Germany, 
Italy,  Japan,  Singapore,  Sweden,  and 
the  United  Kingdom;  Notice  and 
Scheduling  of  Remand  Proceedings 

agency:  United  States  International 
Trade  Commission. 
action:  Notice. 


SUMMARY:  The  U.S.  International  Trade 
Commission  (the  Commission)  hereby 
gives  notice  of  the  court-ordered  remand 
of  its  five-vear  review  in  Investigation 
Nos.  731-TA-391-394.  39&-397.  and 
399  (Review). 

EFFECTIVE  DATE:  October  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larrv  Reavis  (Office  615-D)  (205-3185) 


(lreavis@usitc.govl  or  Robert  Carpenter 
(Office  615-AA)  (205-3160) 
Incirpentersiusitcgovl  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  bv  cimtacting  the 
Commissi(m's  TDD  terminal  on  202- 
205-1810.  CkMieral  information 
c:oncerning  the  C^ommission  may  also  be 
obtained  by  ai:cessing  its  Internet  server 
{http://i\-ww  usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Reopening  Record 

In  order  to  assist  it  in  making  its 
determination  on  remand,  the 
Commission  is  reopening  the  record  in 
this  five-year  review  for  the  limited 
purpose  of  gathering  evidence  relevant 
to  the  subject  of  the  importation  and 
pr()du(:tif)n  of  commodity-grade  ball 
bearings  26  mm  or  less  in  outtir 
diameter,  and  competition  between 
such  bearings  from  either  imported  or 
domt;sti(:  sources  during  the  period  of 
review  and  the  likelihood  of  such 
importation.  f)ri)duc:ti(m.  (jr  competition 
upon  revi)(  ation.  Any  party  wishing  to 
submit  information  on  this  matter  must 
do  so  hv  close  of  business  on  October 
24.  2003   The  Commission  will  provide 
interested  parties  with  an  opportunitv  to 
file  commi'iits  on  any  new  information 
received  pertaining  to  that  subject. 

Participation  in  the  Proceedings 

Only  those  persons  who  were 
interested  parties  to  the  five-vear  review 
{i  p..  persons  listed  on  the  (iommission 
Secretarv  s  service  list)  mav  participate 
in  these  remand  proceedings. 

Written  Submissions 

Hai:h  party  who  is  an  interested  party 
in  this  remand  proceeding  may  submit 
one  set  of  written  comments  to  the 
Commission.  These  comments  must  be 
concise  and  must  be  limited  specifically 
to  commenting  im  the  issue  of  the 
importation  and  (iomestic  production  of 
commodity-grade  ball  bearings  26  mm 
in  outer  diameter  or  less  and 
competition  between  such  bearings  from 
various  sources,  and  to  anv  related  new 
information  obtained  bv  the 
Commission  during  the  remand 
proceedings.  Any  material  in  the 
interested  parties'  cjomments  that  does 
not  address  these  limited  issues  will  be 
stricken  fjom  the  record.  No  new  factual 
information  may  be  included  in  such 
comments.  (Comments  shall  be 
submitted  in  a  font  of  no  smaller  than 
11 -point  (Times  new  roman)  and  shall 
be  limited  to  no  more  than  5  double- 
spaced  pages  (inclusive  of  footnotes, 
tables,  graphs,  exhibits,  appendices, 
etc.).  These  comments  must  be  filed  no 


later  than  the  close  of  business  on 
October  31,  2003. 

All  comments  must  conform  with  the 
provisions  of  §  201 .8  of  the 
Commission's  rules;  any  submissions 
that  contain  business  proprietary 
information  (BPI)  must  also  conform 
with  the  requirements  of  §§  201 .6, 
207.3,  and  207.7  of  the  Commission's 
rules.  In  accordance  with  §§  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  five-year  review 
must  be  served  on  all  other  parties  to 
the  five-year  review  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Limited  Disclosure  of  BPI  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Information  obtained  during  the 
remand  proceedings  will  be  released  to 
parties  under  the  APO  in  effect  in  the 
five-year  review.  Pursuant  to  §  207.7(a) 
of  the  Commission's  rules,  the  Secretary 
will  make  BPI  gathered  in  the  five-year 
review  and  in  these  remand  proceedings 
available  to  additional  authorized 
applicants,  that  are  not  covered  under 
the  original  APO,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  Applications 
must  be  filed  for  persons  on  the  Judicial 
Protective  Order  in  the  related  CIT  case, 
but  not  covered  under  the  original  APO. 
A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO  in  these  remand  proceedings. 

Authority:  I'his  action  is  taken  under  the 
authority  of  the  Tariff  Act  of  1930.  title  VII. 

By  order  of  the  Commission. 

Issued:  October  14.  2003. 
Marilyn  R.  Abbott, 
Secretary. 
[FR  Doc.  03-26380  Filed  10-17-03;  8:45  am] 

BtLUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  Agency  Information 
Collection  Activities:  Proposed 
Collection;  Comments  Requested 

ACTION:  60-Day  notice  of  information 
collection  under  review:  Community 
Policing  Development  Application 
Packet. 


The  Department  of  Justice  (DOJ), 
Office  of  Community  Oriented  Policing 
Services  (COPS)  has  submitted  the 
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following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
sixty  days  until  December  19,  2003. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Mary  Hyland,  (202)  616- 
9418,  Office  of  Community  Oriented 
Policing  Services,  1100  Vermont 
Avenue,  NW.,  Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection: 
Community  Policing  Development 
Application  Packet. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Office  of  Community 
Oriented  Policing  Services  Form 
Number:  1103-0085. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  local,  and 
Tribal  law  enforcement  agencies, 
institutions  of  higher  education,  and/or 


non-profit  organizations.  Other:  None 
Abstract:  The  information  collected  will 
be  used  by  the  COPS  Office  to 
determine  grantee's  eligibility  for 
funding  under  Community  Policing 
Development  initiatives,  which  address 
current  law  enforcement/community 
needs  and  emerging  law  enforcement 
issues. 

(5)  An  estimate  of  the  *otal  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated  200 
responses.  The  estimated  amount  of 
time  required  for  the  average  respondent 
to  respond  is:  8  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,800  hours  annually. 

If  additional  information  is  required 
contact:  Brenda  Dyer,  Deputy  Clearance 
Officer,  Policy  and  Planning  Staff, 
Justice  Management  Division,  United 
States  Department  of  Justice,  601  D 
Street,  NW.,  Patrick  Henrv  Building, 
Suite  1600,  NW.,  Washington,  DC 
20530. 

Dated:  October  14.  2003 
Brenda  Dyer, 

Deputy  Clearance  Officer,  Department  of 

Justice. 

[FR  Doc.  03-26369  Filed  10-17-03;  8:45  am] 

BILUNG  CODE  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

action:  60-Day  emergency  notice  of 
information  collection  under  review: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired;  application 
for  public  safety  officers'  educational 
assistance. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Assistance  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  OMB  approval  has  been 
requested  by  October  28.  2003.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  If  granted, 
the  emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB,  Office  of  Information  and 
Regulation  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 


(202)  395-5806.  Washington.  DC  20503. 
Comments  are  encouraged  and  will  be 
accepted  for  60  days  until  December  19, 
2003. 

During  the  first  60  days  of  this  same 
review  period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  All  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions,  should  be  directed  to 
Sharon  Williams,  via  e-mail, 
SharonW@ojp.usdoj.gov,  or  via 
facsimile,  (202)  307-0036. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology'  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 

(1)  Type  of  information  collection: 
Reinstatement,  with  Change,  of  a 
Previously  Approved  Collection  for 
which  Approval  has  Expired. 

(2)  The  title  of  the  form/collection: 
Application  for  Public  Safety  Officers' 
Educational  Assistance. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
department  sponsoring  the  collection: 
Form  Number:  OJP  Form  Number  1240/ 
20.  Bureau  of  Justice  Assistance,  Office 
of  Justice  Programs,  Department  of 
Justice. 

{4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  Other:  None.  The  agency 
requires  the  information  requested  on 
this  application  to  determine  if 
individuals  are  eligible  to  receive 
educational  assistance  through  the 
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Public  Safety  Officers'  Educational 
Assistance  (PSOEA)  Program,  as 
established  by  the  PSOEA  Act  of  1948 
(Pub.  L.  104-238).  Respondents  who 
complete  the  application  may  be 
spouses  or  eligible  children  nf  a  public 
safety  officer  who  was  killed  or 
permanently  injured  in  the  line  of  duty. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  150 
respondents  will  complete  the 
application  in  approximately  20 
minutes. 

(6)  An  estimate  of  the  total  public 
burden  (in  hoursi  associated  with  the 
collection:  The  estimated  total  public 
burden  associated  with  this  application 
is  50  hours 

If  additional  information  is  required 
contact:  Brenda  E  Dyer,  Department 
Deputy  Clearanc:e  Officer.  Planning  and 
Policy  Staff.  Justice  Management 
Diyision,  United  States  Department  of 
justice.  601  D  Street.  N\V..  Patrick 
Henry  Building.  Suite  1600,  NW., 
Washington,  DC  20530. 

Dated    October  14,  J003. 
Brenda  E.  Dyer. 

DepartmtTit  Dfput\  Ufarance  Officer,  United 
Stales  Department  at  Justice. 
iFR  Doc  03-26370  Filed  1&-17-03,  8;45  am] 

BILLING  CODE  4410-18-M 


Primary  Members 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Senior  Executive  Service  Combined 
Performance  Review  Board 

AGENCY:  Federal  Mine  Safety  and  Health 
Reyiew  C^ommission. 

ACTION:  Notice  of  members  of  the 
Federal  Mine  Safety  and  Health  Reyiew 
Commission  Combined  Performance 
Reyiew  Board  (PRB) 


SUMMARY:  Pursuant  to  5  U.S.C. 

4314(c)(4).  this  notice  announces  the 
appointment  of  members  of  the 
combined  PRB  for  the  Federal  Mine 
Safety  and  Health  Review  Commission 
The  Board  reyiews  the  performance 
appraisals  of  career  and  non-career 
senior  executives.  The  Board  makes 
recommendations  regarding  proposed 
performance  appraisals,  ratings,  bonuses 
and  other  appropriate  personnel  actions. 

Composition  of  PRB;  The  Board  shall 
consist  of  at  least  three  voting  members 
In  the  case  of  an  appraisal  of  a  career 
appointee,  more  than  half  of  the 
members  shall  consist  of  career 
appointees.  The  names  and  titles  of  the 
PRB  members  are  as  follows: 


Frederick  Phillips.  Deputy  Executive 
Director.  Administrative  Resource 
Center.  Bureau  of  the  Public  DebfDebra 
L.  Hiiies.  Assistant  Commissioner, 
Office  of  Public  Debt  Accounting. 
Bureau  of  the  Public  DebtfA'nthia  Z. 
Springer.  Assistant  Commissioner. 
Office  of  Information  Technology. 
Bureau  of  the  Public  Debt. 

Alternate  Members 

None. 
DATES:  Membership  is  effective  (m 
October  20.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  L.  Baker.  Executive  Director. 
Federal  Mine  Safety  and  Health  Review 
C;(miniission.  Suite  9500.  tiOl  New 
lersey  Avenue.  .NW..  Washington,  DC 
20001, (202)  434-9911. 

This  notice  does  not  meet  the  Federal 
Mine  .Safety  and  Health  Review 
Commission^  criteria  for  significant 
regulations. 

Dated:  October  II)   -iUlli. 
Richard  L.  Baker, 

Esfiutne  Director.  Federal  Mine  Satet\  and 
Health  Review  Commission. 
!FR  Doc   ();!-2fi340  l-iied  10-17-03;  8:45  am] 
BILLING  CODE  2005-01    P 


1.  Administrative  Action  under  part 
708  of  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  Exemption  (8). 

2.  Administrative  Action  under 
section  2t)6  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  Exemptions  (8), 
9(A)(ii},  and  9(B). 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker,  Secretary  of  the  Board. 
Telephone:  (703)  518-6304. 

Becky  Baker. 

Secretary  of  the  Board. 

IFR  Doc.  03-26565  Filed  10-16-03;  2:51  pml 

BILLING  CODE  7535-01-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshiine  Act;  Notice  of  Meeting 

TIME  AND  DATE:  10  a  ni  .  Thursday. 
October  23.  2003. 

PLACE:  Board  Room.  7th  Floor.  Room 
7047.  1775  Duke  Street.  Alexandria.  \'A 
22314-342H 
STATUS: (3pen 

MATTERS  TO  BE  CONSIDERED: 

1  Quarterly  Insurance  Fund  Report. 

2  Propo.sed  Rule:  Part  7^*8  of  NCUA 
Rules  and  Regulations.  Guidance  on 
Response  I'rograms  tor  Unauthorized 
Access  to  Member  Information  and 
Member  Notice 

3  Interpretive  Ruling  and  Policy 
Statement  (IRPS)  03-3,  Qualified  ' 
Financ:ial  C'ontracts. 

4.  Direct  Final  Rule^Part  792,  Subpart 
A  of  N(]UA  Rules  and  Regulations, 
Freedom  of  Information  Act. 
RECESS:  11:15  am 

TIME  AND  DATE:  1 1:30  am  .  Thursday. 

October  23.  2003. 

PLACE:  Board  Room.  7th  Floor.  Room 

7047.  1775  Duke  Street.  Alexandria.  VA 

22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation, 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  of  1978.  Pub. 
L.  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy.  Permit  Office, 
Office  of  Polar  Programs.  Rm.  755, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington.  VA  22230. 
SUPPLEMENTARY  INFORMATION:  On  August 
13.  2003.  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  A  permit  was  issued  on 
October  8.  2003  to  Patrick  Shore  (2004- 
008). 

Nadene  G.  Kennedy, 

Permit  Officer 

IFR  Doc.  03-26383  Filed  10-17-03;  8:45  am] 

BILLING  CODE  7555-01 -M 


POSTAL  RATE  COMMISSION 

Briefings  on  Accounting  Changes  and 
Carrier  Costs 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Notice  of  public  briefing. 


SUMMARY:  The  Postal  Rate  Commission 
will  host  two  briefings  by  the  United 
States  Postal  Service  in  November  and 
December.  The  first  will  cover  certain 
accounting  and  reporting  changes;  the 
second  will  address  a  new  carrier  cost 
study.  The  briefings  are  open  to  the 
public.  They  will  be  held  in  the  Postal 
Rate  Commission's  hearing  roora. 
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DATES:  1.  November  20,  2003  (9:30  a.m.- 
11:30  a.m.) — accounting  and  reporting 
changes. 

2.  December  3,  2003  (10  a.m.-12)— 
carrier  cost  study. 

ADDRESSES:  Postal  Rate  Commission 
(hearing  room),  1333  H  Street,  NW., 
Washington,  DC  20268-0001,  Suite  300. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel, 
202-789-6818. 

SUPPLEMENTARY  INFORMATION:  The 
United  States  Postal  Service  will  present 
a  public  briefing  on  its  new  general 
ledger  accounting  system  on  November 
20,  2003  at  9:30  a.m.  in  the  Postal  Rate 
Commission's  hearing  room.  The 
Service  began  using  this  new  system  on 
October  1,  2003,  and  its  introduction 
coincides  with  adoption  of  a  postal 
fiscal  year  that  is  identical  to  the  U.S. 
government's  fiscal  year.  Accounting 
period  reports  will  be  replaced  with 
calendar  month  financial  reporting.  The 
data  from  the  general  ledger  system  is 
the  primary  input  into  many  of  the 
Postal  Service's  annual  reports,  such  as 
the  Cost  and  Revenue  Analysis  report 
and  the  annual  financial  statements 
found  in  the  Postmaster  General's 
annual  report.  This  system  is  also  one 
of  the  primeiry  sources  for  the 
development  of  the  revenue 
requirement  during  rate  filings. 

The  Service  will  present  a  second 
public  briefing  on  December  3,  2003  at 
10  a.m.,  also  in  the  Commission's 
hearing  room,  on  the  new  methodology 
the  Service  used  to  develop  the  segment 
7  city  carrier  street  time  costs  that  were 
filed  with  the  Commission  on  May  20, 
2003  as  part  of  the  FY  2002  Cost 
Segments  and  Components  report.  The 
new  methodology  replaces  the  cost 
treatment  that  has  been  used  by  the 
Service  since  the  1980s.  It  is  based  on 


data  collected  in  May  and  June  2002 
and  involves  new  cost  components. 

Steven  W.  Williams, 

Secretary. 

(FR  Doc.  03-26406  Filed  10-17-03;  8:45  am] 

BILUNG  CODE  7710-fW-P 


RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Application  and  Claim  for 
Sickness  Insurance  Benefits;  OMB 
3220-0039. 

Under  section  2  of  the  Railroad 
Unemployment  Insurance  Act  (RUIA). 
sickness  benefits  are  payable  to 
qualified  railroad  employees  who  are 
unable  to  work  because  of  illness  or 
injury.  In  addition,  sickness  benefits  are 


payable  to  qualified  female  employees  if 
they  are  unable  to  work,  or  if  working 
would  be  injurious,  because  of 
pregnancy,  miscarriage  or  childbirth. 
Under  Section  l(k)  of  the  RUIA,  a 
statement  of  sickness  with  respect  to 
days  of  sickness  of  an  employee  is  to  be 
filed  with  the  RRB  within  a  i 0-day 
period  from  the  first  day  claimed  as  a 
day  of  sickness.  The  RRB's  authority  for 
requesting  supplemental  medical 
information  is  section  12(i)  and  12(n)  of 
the  RUIA.  The  procedures  for  claiming 
sickness  benefits  and  for  the  RRB  to 
obtain  supplemental  medical 
information  needed  to  determine  a 
claimant's  eligibility  for  such  benefits 
are  prescribed  in  20  CFR  part  335. 

The  forms  used  by  the  RRB  to  obtain 
information  needed  to  determine 
eligibility  for  and  the  amount  of 
sickness  benefits  due  a  claimant 
follows:  Form  Sl-la,  Application  for 
Sickness  Benefits;  Form  Sl-lb, 
Statement  of  Sickness;  Form  SI-3,  Claim 
for  Sickness  Benefits;  Form  SI-7, 
Supplemental  Doctor's  Statement;  Form 
SI-8,  Verification  of  Medical 
Information;  Form  ID-7h,  Non- 
Entitlement  to  Sickness  Benefits  and 
Information  on  Unemployment  Benefits: 
Form  ID-lla.  Requesting  Reason  for 
Late  Filing  of  Sickness  Benefit  and  ID- 
lib,  Notice  of  Insufficient  Medical  and 
Late  Filing.  Completion  is  required  to 
obtain  or  retain  benefits.  One  response 
is  requested  of  each  respondent. 

The  RRB  proposes  no  changes  to 
Forms(s)  Sl-la.  Sl-lb.  SI-8.  ID-7h.  ID- 
lla  and  ID-lib.  Non  burden  impacting 
editorial  and  formatting  changes  are 
proposed  to  Form(s)  Sl-3  and  SI-7. 

Estimated  of  Annual  Respondent 
Burden:  The  estimated  annual 
respondent  burden  is  as  follows; 


Form  #(s) 


Annual  re- 
sponses 


Time 

(min) 


Burden 
(hrs) 


Sl-la 

SI-lb(Doctor) 

Sl-3 

SI-7 

SI-8 

ID-7H  

ID-11A  

ID-11B  

Total  


22,200 

10 

3.700 

22,200 

8 

2,960 

181,000 

S 

15.083 

33,600 

-» 

4,480 

50 

S 

4 

50 

5 

4 

800 

3 

40 

1000 

3 

50 

260,900 


26,321 


Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/ or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 


collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago. 
Illinois  60611-2092.  Written  comments 


should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  03-26341  Filed  10-17-03:  8:45  am] 

BILUNG  CODE  7905-01-M 


I7n<lai>ol     1Iatmic*aw  I  \7n}        QQ        Mr 


om  /  \Ar 


r\r~tr^V,r 


on        tnnO    /\Tr^tir^r 


ROORR 


59954 


Federal  Register/ Vol.  68.  No.  202 /Monday,  October  20,  2003 /Notices 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release.  No.  IC-26207;  812-12971] 


Hennion  &  Walsh,  Inc. 
Application 


et  a!.;  Notice  of 


October  14.  2003. 

AGENCY:  Securities  and  Exchange 
Commission  ('"Commission"). 
ACTION:  Notice  of  an  application  under; 
(i)  Section  6(c)  of  the  Investment 
Company  Act  of  1940  ("Act")  for 
exemptions  from  sections  14(a)  and 
19(a)  of  the  Act  and  from  rule  19b-l 
thereunder;  (ii)  sections  6(c)  and  17(b) 
of  the  Act  for  an  exemption  from  section 
17(a)  of  the  Act:  and  (iii)  section 
12(d)(l)(J)  of  the  Act  for  an  exemption 
from  section  12(d)(l)(F){ii)  of  the  Act. 


SUMMARY  OF  APPLICATION:  Applicants 
Hennion  &  Walsh,  Inc.  ("Sponsor"). 
Smart  Trust,  Equity  Securities  Trust, 
Symphony  Series,  and  EST  Symphony 
Trust,  as  well  as  any  other  registered 
unit  investment  trust  ("UIT")  for  which 
the  Sponsor  serves  as  the  sponsor  in  the 
future  (collectively.  "Trusts")  and  anv 
presently  outstanding  or  subsequently 
issued  series  of  the  Trusts  (each,  a 
"Trust  Series")  request  an  order:  (a) 
Under  section  12(d)(l)(I)  of  the  Act  to 
permit  each  Trust  Series  to  offer  and  sell 
to  the  public  units  ("Units")  with  a  sales 
load  that  exceeds  the  1.5  %  limit  in 
section  12(d)(l)(F)(ii]  of  the  Act:  (b) 
under  sections  6(c)  and  17ib)  for  an 
exemption  from  section  17(a)  of  the  Act 
to  permit  the  Trust  Series  to  invest  in 
affiliated  registered  investment 
companies  within  the  limits  of  section 
12(d)(l)(F]  of  the  Act;  and  (c)  under 
section  6(c)  of  the  Act  for  exemptions 
from  secticns  14(a)  and  19(b)  of  the  Act 
and  rule  19b— 1  under  the  Act  to  permit 
Units  to  be  publicly  offered  without 
requiring  the  Sponsor  to  take  for  its  own 
account  or  place  with  others  SlOO.OOO 
worth  of  Units,  and  to  permit  the  Trust 
Series  to  distribute  capital  gains 
resulting  from  the  sale  of  portfolio 
securities  within  a  reasonable  time  after 
receipt. 

HUNG  DATES:  The  application  was  filed 
on  Mav  1.  2003  and  amended  on 
October  2.  2003 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commissions  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  7,  2003  and 
should  be  accompanied  bv  proof  of 


service  on  the  applicants,  in  the  form  of 
an  affidavit  or.  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writers  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary.  Commission.  450 
Fifth  Street.  NW..  Washington.  DC 
20549-0609:  Applicants:  Peter  J. 
DeMarco.  c/o  Hennion  &  Walsh.  Inc.. 
2002  Route  46.  Waterview  Plaza. 
Parisppany.  New  Jersey  07054. 
FOR  FURTHER  INFORMATION  CONTACT: 
Emerson  S.  Davis.  Sr..  Senior  Counsel, 
at  (202)  942-0714  or  Nadya  B.  Roytblat. 
Assistant  Director,  at  (202)  942-0564 
(Divisif)n  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
mav  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street.  NW..  Washington.  DC 
2054^)-0102  (tel   (202)  942-8090). 

Applicants'  Representations 

1.  Th(?  Sponsor  a  broker-dealer 
registered  under  the  .Securities 
Exchange  Act  of  19.J4.  will  serve  as  the 
sponsor  for  the  Trusts.'  Each  Trust 
Series  is  or  will  be  a  UIT  registered 
under  the  Act  and  organized  under  a 
trust  indenture  that  incorporates  or  will 
uiciirporate  by  reference  a  master  trust 
agreement  between  the  Sponsor  and  a 
qualified  bank  as  trustee  ("Trustee""). 
Pursuant  to  the  trust  indenture,  the 
Sponsor  will  deposit  into  each  Trust 
Series  shares  of  existing  registered 
investment  companies  ("Funds"),  or 
contracts  and  monies  for  the  piurchase  of 
shares  of  the  Funds.  The  Funds  will  be 
closed-end  or  open-end  investment 
companies  or  UITs.  C^ertain  of  the  Funds 
Are  open-end  investment  companies  or 
UITs  that  have  received  exemptive  relief 
under  the  Act  to  sell  their  shares  at 
negotiated  prices  on  an  exchange 
("Exchange  Traded  Funds"). 

2.  The  purpose  of  each  Trust  Series  is 
to  provide  retail  investors  (1)  an 
investment  with  a  professionallv 
selected  asset  allocation  model  or 
investment  theme  based  upon  the 
Sponsor's  assessment  of  the  overall 
economic  climate  and  financial  markets, 
and  (2)  the  opportunity  for  income  and/ 


.Ml  Hxistini;  Tnisis  thai  lurrently  intend  to  relv 
cin  the  requested  order  have  been  named  as 
apphcants  \n\  other  existing  or  future  Trust  that 
may  rely  on  the  order  in  the  future  will  do  so  onlv 
in  accorciance  with  the  terms  and  conditions  of  the 
application 


or  capital  appreciation  through  a 
diversified  fixed  portfolio  of  Funds 
professionally  selected  by  the  Sponsor 
from  the  total  population  of  available 
Funds  within  the  various  market  sectors 
of  the  Sponsor's  asset  allocation  model 
or  consistent  with  the  enunciated 
investment  theme.  Applicants  anticipate 
that  certain  of  the  Funds  selected  may 
be  advised  and/or  distributed  by  the 
Sponsor  or  one  of  its  affiliates 
(  "Affiliated  Funds").  Applicants 
anticipate  that  most  of  the  Funds 
selected  will  be  unaffiliated  with  the 
Sponsor  ("Unaffiliated  Funds"). 
Applicants  state  that  the  Trust  Series" 
investments  in  Affiliated  Funds  and 
Unaffiliated  Funds  will  comply  with 
section  12(d)(1)(F)  in  all  respects  except 
for  the  sales  load  restriction  of  section 
12(d)(l)(F)(ii). 

3.  The  only  Funds  that  will  be  eligible 
for  inclusion  in  a  Trust  Series  are  either 
no  load  Funds  or  Funds  which, 
although  they  offer  shares  with  a  front- 
end  sales  charge  to  the  public,  agree  to 
waive  any  otherwise  applicable  front- 
end  sales  load  with  respect  to  all  shares 
sold  or  deposited  in  any  Trust  Series. 
Shares  of  each  of  the  Funds  (except 
closed-end  Funds  and  Exchange  Traded 
Funds),  therefore,  will  be  sold  for 
deposit  into  any  Trust  Series  at  net  asset 
value.  Shares  of  closed-end  Funds  and 
Exchange  Traded  Funds  will  be 
purchased  by  a  Trust  Series  at  market 
prices.  Investors  in  the  Trust  Series 
(""Unitholders")  will  pay  a  specified 
sales  load  to  the  Sponsor  in  connection 
with  the  purchase  of  their  Units. 

4.  No  evaluation  fee  will  be  charged 
with  respect  to  determining  the  value  of 
the  Funds'  shares  that  comprise  the 
Trust  Series'  portfolio.  The  Trustee  will 
receive  service  fees  under  a  rule  I2l>-1 
plan  from  certain  Funds  to  compensate 
it  for  providing  servicing  and  sub- 
accounting  functions  with  respect  to 
Fund  shares  held  by  a  Trust  Series.  In 
such  cases,  the  Trustee  will  reduce  its 
regular  fee  to  a  Trust  Series  directly  by 
the  fees  it  receives  from  the  Funds  and 
rebate  any  excess  fees  it  receives  to  the 
Trust  Series.  Any  fees  so  rebated  will  be 
utilized  by  the  Trust  Series  to  absorb 
other  bona  fide  Trust  Series  expenses. 
To  the  extent  that  these  fees  exceed  the 
total  Trust  Series'  expenses,  the  excess 
will  be  distributed  along  with  other 
income  earned  by  the  Trust  Series. 

Applicants'  Legal  Analysis 

A.  Section  12(d)(lj  of  the  Act 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company  if  those 
securities  represent  more  than  3%  of  the 
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acquired  company's  total  outstanding 
voting  stock,  more  than  5%  of  the 
acquiring  company's  total  assets,  or  if 
the  securities,  together  with  the 
securities  of  any  other  acquired 
investment  companies,  represent  more 
than  10%  of  the  acquiring  company's 
total  assets. 

2.  Section  12(d)(1)(F)  of  the  Act 
provides  that  section  12(d)(1)  does  not 
apply  to  an  acquiring  company  if  the 
company  and  its  affiliated  persons  owti 
no  more  than  3%  of  an  acquired 
company's  total  outstanding  seciirities, 
provided  that  the  acquiring  company 
does  not  impose  a  sales  load  of  more 
than  1.5%.  In  addition,  the  section 
provides  that  no  acquired  company  may 
be  obligated  to  honor  any  acquiring 
company's  redemption  request  in  excess 
of  1%  of  the  acquired  company's 
securities  during  any  period  of  less  than 
30  days,  and  the  acquiring  company 
must  vote  its  acquired  company  shares 
either  in  accordance  with  instructions 
from  its  shareholders  or  in  the  same 
proportion  as  all  other  shareholders  of 
the  acquired  company. 

3.  A  Trust  Series  will  invest  in 
Affiliated  and  Unaffiliated  Fimds  in 
reliance  on  section  12(d)(1)(F)  of  the 
Act.  If  the  requested  relief  is  granted, 
the  Trust  Series  will  offer  Units  to  the 
public  with  a  sales  load  that  exceeds  the 
1.5%  limit  in  section  12(d)(l)(F)(ii). 

4.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  Commission  may 
exempt  persons  or  transactions  from  any 
provision  of  section  12(d)(1),  if  and  to 
the  extent  that  such  exemption  is 
consistent  with  the  public  interest  and 
the  protection  of  investors. 

5.  Applicants  have  agreed,  as  a 
condition  to  the  requested  relief,  that 
any  sales  charges  and/or  service  fees 
with  respect  to  Units  of  a  Trust  Series 
will  not  exceed  the  limits  set  forth  in 
rule  2830  of  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD") 
Conduct  Rules  applicable  to  a  fund  of 
funds.  Applicants  believe  that  it  is 
appropriate  to  apply  the  NASD's  rule  to 
the  proposed  arrangement  instead  of  the 
sales  load  limitation  in  section 
12(d)(l)(F)(ii)  because  the  proposed 
limit  would  cap  the  aggregate  sales 
charges  that  may  be  imposed  by  a  fund 
of  funds.  Applicants  assert  that  the 
NASD's  rule  more  accurately  reflects 
today's  regulatory  environment  with 
respect  to  the  methods  by  which 
investment  companies  finance  sales 
expenses. 

6.  Applicants  state  that,  with  respect 
to  shares  of  closed-end  Funds  or 
Exchange  Traded  Fimds  held  by  a  Trust 
Series,  no  front-end  sales  load, 
contingent  deferred  sales  charges,  rule 
12b-l  fees,  or  other  distribution  fees  or 


redemption  fees  will  be  charged  in 
cormection  with  the  sale  or  purchase  of 
Fund  shares  by  a  Trust  Series. 
Applicants  state  that  although  the  Trust 
Series  likely  will  incur  brokerage 
commissions  in  connection  with  its 
market  purchases  of  shares  of  closed- 
end  Funds  or  Exchange  Traded  Funds, 
these  commissions  will  not  differ  from 
commissions  otherwise  incurred  in 
connection  with  the  purchase  or  sale  of 
comparable  securities. 

7.  Applicants  also  agree,  as  a 
condition  to  the  requested  relief,  that 
each  Trust  Series  will  not  invest  in  any 
underlying  Fund  which  owns  seciu'ities 
of  any  other  investment  company  in 
excess  of  the  limits  contained  in  section 
12(d)(1)(A)  of  the  Act. 

B.  Section  1 7(a)  of  the  Act 

1 .  With  regard  to  the  Trust  Series' 
investments  in  Affiliated  Funds, 
applicants  request  relief  from  section 
17(a)  of  the  Act  under  sections  6(c)  and 
17(b).  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person,  or  an 
affiliated  person  of  an  affiliated  person, 
of  a  registered  investment  company 
from  selling  seciuities  to,  or  purchasing 
secm-ities  from,  the  company.  Section 
2(a)(3)  of  the  Act  defines  ein  "afiiliated 
person"  of  another  person  to  include 
any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  the  other  person. 
Applicants  submit  that  the  Trust  Series 
and  Affiliated  Funds  may  be  deemed  to 
be  affiliated  persons  of  one  another  by 
virtue  of  being  under  conunon  control  of 
the  Sponsor.  Applicants  state  that 
purchases  and  redemptions  of  shares  of 
the  Affiliated  Funds  by  a  Trust  Series 
could  be  deemed  to  be  principal 
transactions  between  affiliated  persons 
under  section  17(a). 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  persons  or 
transactions  fi'om  any  provisions  of  the 
Act  if  the  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Section  17(b)  of  the  Act 
provides  that  the  Commission  will 
exempt  a  proposed  transaction  from 
section  1 7(a)  if  evidence  establishes 
that:  (a)  The  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching;  (b)  the  proposed 
transaction  is  consistent  with  the 
policies  of  the  registered  investment 
company  involved;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 


3.  Applicants  state  that  shares  of 
Affiliated  Funds  will  be  sold  to  the 
Trust  Series  at  net  asset  value,  or.  in  the 
case  of  closed-end  Affiliated  Funds,  at 
market  prices.  As  a  result,  applicants 
believe  that  the  proposed  terms  and 
conditions  of  the  Trust  Series' 
transactions  in  Affiliated  Fund  shares, 
including  the  consideration  to  be  paid 
or  received,  will  be  reasonable  and  fair 
and  will  not  involve  overreaching  on 
the  part  of  any  person  concerned. 
Furthermore,  applicants  state  that  the 
proposed  transactions  will  be  consistent 
with  the  policies  of  the  Trust  Series  as 
recited  in  their  registration  statements. 

C.  Section  14(a}  of  the  Act 

1.  Section  14(a)  of  the  Act  requires  in 
substance  that  a  registered  investment 
company  have  $100,000  of  net  worth 
prior  to  making  a  public  offering. 
Applicants  believe  that  each  Trust 
Series  will  comply  with  this 
requirement  because  the  Sponsor  will 
deposit  substantially  more  than 
$100,000  of  Fund  shares  in  each  Trust 
Series.  Applicants  assert,  however,  that 
the  Commission  has  interpreted  section 
14(a)  as  requiring  that  the  initial  capital 
investment  in  an  investment  company 
be  made  without  any  intention  to 
dispose  of  the  investment.  Applicants 
state  that,  under  this  interpretation,  a 
Trust  Series  would  not  satisfy  section 
14(a)  because  of  the  Sponsor's  intention 
to  sell  all  of  the  Units  of  the  Trust 
Series. 

2.  Rule  14a-3  under  the  Act  exempts 
UITs  from  section  14(a)  if  certain 
conditions  are  met,  one  of  which  is  that 
the  Urr  invest  only  in  "eligible  trust 
securities,"  as  defined  in  the  rule. 
Applicants  submit  that  the  Trust  Series 
cannot  rely  on  the  rule  because  Fund 
shares  are  not  eligible  trust  securities. 
Consequently,  applicants  seek  an 
exemption  under  section  6(c)  from  the 
net  worth  requirement  of  section  14(a) 
of  the  Act.  Applicants  state  that  the 
Trust  Series  and  the  Sponsor  will 
comply  in  all  respects  with  the 
requirements  of  rule  14a-3,  except  that 
the  Trust  Series  will  not  restrict  their 
portfolio  investments  to  "eligible  trust 
securities." 

D.  Section  19(b}  of  the  Act 

Section  19(b)  of  the  Act  and  rule  19b- 
1  under  the  Act  provide  that,  except 
under  limited  circumstances,  no 
registered  investment  company  may 
distribute  long-term  gains  more  than 
once  even,'  twelve  months.  Rule  19b- 
1(c),  under  certain  circumstances, 
excepts  a  UIT  investing  in  "eligible  trust 
securities"  (as  defined  in  rule  14a-3) 
from  the  requirements  of  rule  19b-l. 
Because  the  Trust  Series  do  not  limit 
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their  investments  to  "eligible  trust 
securities,"  the  Trust  Series  do  not 
qualify  for  the  exemption  in  paragraph 
(c)  of  rule  19b-l.  Therefore,  applicants 
request  an  exemption  under  section  6(c) 
from  section  19(b)  and  rule  19b-l  to  the 
extent  necessary  to  permit  capital  gains 
earned  in  connection  with  the 
redemption  and  sale  of  Fund  shares  to 
be  distributed  to  Unitholders  along  with 
the  Trust  Series'  regular  distributions 
Applicants  state  that,  in  all  other 
respects,  the  Trust  Series  will  comply 
with  section  19(bJ  and  rule  19b-l 
Applicants  assert  that  the  abuses  that 
section  19(b)  and  rule  19b-l  were 
designed  to  prevent  do  not  exist  with 
regard  to  the  Trust  Series.  Applicants 
state  that  anv  gains  from  the  redemption 
or  sale  of  Fund  shares  would  be 
triggered  bv  the  need  to  meet  Trust 
Series'  expenses  or  by  requests  to 
redeem  Units,  events  over  which  the 
Sponsor  and  the  Trust  Series  have  no 
control. 

Applicants'  Conditions 

Applicants  agree  that  dn\  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Each  Trust  Series  will  comply  with 
section  12(d)(1)(F)  in  all  respects  except 
for  the  sales  load  limitation  of  section 
12(d)(l)(F)(ii) 

2.  Anv  sales  charges  and/ or  service 
fees  (as  those  terms  are  defined  in 
NASD  Conduct  Rule  28  U1)  chary^d  with 
respect  to  Units  of  a  Trust  Series  will 
not  exceed  the  limits  set  forth  in  NASD 
C'onduct  Rule  2830  applicable  to  a  fund 
of  funds  (as  defined  in  \.-\SD  Conduct 
Rule  28.JO) 

.3.  N'o  Fund  will  at:ciuire  >t.'curities  of 
anv  other  investment  company  in  excess 
of  the  limits  contained  in  section 
12(d)(1)(A)  of  the  Act 

4.  The  Trust  Series  and  the  Sponsor 
will  comply  in  all  respects  with  the 
requirements  of  rule  14a-3.  except  that 
the  Trust  Series  will  not  rfstric:t  their 
portfolio  investments  to  'eligible  trust 
securities." 

For  the  Commission,  by  the  Division  of 
Investment  .Management,  under  delegated 
duthorit\ 

Margaret  H.  McFarland. 
Deputy  Serrftary 
IFR  Doc.  03-26389  Filed  10-17-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 


Securities  and  Exchange  Commission 
will  hold  the  fcjilowing  meetings  during 
the  week  of  October  20,  2003:  A  Closed 
Meeting  will  be  held  on  Tuesday, 
October  21.  2003  at  2  p.m..  and  an  Open 
Meeting  will  be  held  on  VVcidnesday, 
October  22,  2003  at  10  a.m.,  in  Room 
1C30,  the  William  O.  Douglas  Room. 

Commissicner  (Campos,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
(>)mniission.  and  rec:ording  secretaries 
will  attend  the  Closed  Meeting  Certain 
staff  members  who  have  an  interest  in 
the  matters  mav  also  be  present. 

The  Cieneral  Counsel  of  the 
t^ommission.  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
L:.S.C.  .5.=i2h(c;)(5),  (7),  (8),  9(B)  and  (10) 
and  17  CFR  2()0.4t)2(a)(.'5).  (7).  (8).  (9)(ii) 
and  (10).  permit  consideration  of  the 
schedult^ci  matters  at  the  (Tosed 
Meeting. 

(Commissioner  Cam[)ns.  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subjec  t  matter  of  the  Closcui 
Meeting  scheduled  for  Tuesday,  October 
21.  2003  will  be:  institution  and 
settlement  of  administrative 
pri>c:eeciings  nf  an  enforcement  nature; 
institution  anci  settlement  of  injunctive 
ac:tions;  Formal  oniers  nt  investigation; 
Regulatiirv  matters  regarding  a  financial 
institutum:  and  Opinion. 

The  subjec:t  matter  of  the  Open 
Meeting  scheduled  for  Wednesday. 
October  22.  2003  will  be: 

1    The  Commission  will  consider 
whether  to  propose  new  Rule  l,5a-.5 
under  the  Investment  Company  Act  of 
1940  ("Investment  (Company  Act"). 
Fro[)nsed  Rule  l.'ia-.'i  would  permit  an 
investment  adviser  to  manage  an  open- 
end  investment  company's  (  "fund  ") 
assets  without  apjiroval  by  fund 
shareholders,  under  t:ertain  c;onditions. 
The  Commission  also  will  c:onsider 
whether  to  amend  Form  N-lA  under 
the  Investment  Company  Act  and  the 
Securities  Act  of  193.3  Tht? 
recommended  amendments  would 
include  a  requirement  that  any  fund 
operating  under  the  exemption  in 
propost^d  Ruli'  15a-,T  cfisc;lose  that 
investment  advisers  may  be  hirc^d 
without  shareholder  approval. 

For  further  information,  please 
contact  .\dam  B.  Clazer  at  (202)  942- 
0640 

2.  The  Commission  will  consider 
whether  to  adopt  amendments  to  Rule 
10l)-18  (the  safe  harbor  rule  regarding 
issuer  repurchases)  under  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act"), 


and  amendments  to  Regulations  S-K 
and  S-B  under  the  Exchange  Act,  and 
Exchange  Act  Forms  10-Q,  lO-C^SB,  10- 
K,  10-KSB,  20-F  (regarding  foreign 
private  issuers),  and  Form  N-CSR  under 
the  Exchange  Act  and  the  Investment 
Company  Act  of  1940  that  would 
require  periodic  disclosure  of  all  issuer 
repurchases  of  equity  securities, 
regardless  of  whether  the  repurchases 
are  effected  in  accordance  with  Rule 
lOb-18. 

For  further  information,  please 
contact  loan  Collopy  or  Elizabeth 
Sandoe  at  (202) 942-0772. 

3.  Proposed  Regulation  SHO. 

The  Commission  will  consider 
whether  to  propose  for  public  comment 
new  Regulation  SHO  regulating  short 
sales  under  the  Securities  Exchange  of 
1934.  which  would  replace  current 
Rules  3b-3.  lOa-1  and  lOa-2.  Among 
other  things,  Regulation  SHO  would 
institute  a  new  uniform  bid  test, 
applicable  to  exchange-listed  and 
Nasdaq  National  Market  System 
securities,  that  would  allow  short  sales 
to  be  effected  at  a  price  above  the 
consolidated  best  bid.  Regulation  SHO 
would  also  suspend  the  operation  of  the 
proposed  bid  test  for  specified  highly 
liquid  securities  on  a  two-year  pilot 
basis.  Regulation  SHO  would  also 
require  short  sellers  in  all  equity 
securities  to  locate  securities  to  borrow- 
before  selling  short,  and  add  further 
requirements  to  address  "naked"  short 
selling. 

The  (Commission  will  also  consider 
simultaneously  whether  to  propose  for 
public:  comment  amendments  to  Rule 
105  of  Regulation  M,  which  addresses 
short  sales  prior  to  a  public  offering,  to 
eliminate  the  shelf  offering  exception 
and  to  address  transactions  designed  to 
evade  the  Rule. 

Commission  Guidance  on  Rule  3b-3 
and  Married  Put  Transactions 

Finallv,  the  Commission  will  also 
consider  whether  to  publish 
simultaneously  an  interpretive  release 
providing  all  market  participants  with 
guidance  regarding  the  use  of  married 
put  transactions  when  aggregating 
positions  under  Rule  3b-3  for 
determining  compliance  with  Rule  10a- 
1  and  Rule  105  of  Regulation  M. 

For  further  information,  please 
contact  Kevin  Campion  or  Greg  Dumark 
at  (202)  942-0772. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 
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Dated:  October  15,  2003. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  03-26585  Filed  10-16-03;  3:53  pmj 

BILUNG  CODE  8010-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34--48624;  File  No.  SR-CSE- 
2003-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Cincinnati  Stock  Exchange  To 
Amend  Article  IV  of  Its  By-I.a%<fs 
Pertaining  to  Its  Listing  Standards 

October  10,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  on 
September  12,  2003  the  Cincinnati 
Stock  Exchange  ("CSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  IV  of  its  By-Laws  pertaining  to 
its  listing  standards,  including  the 
addition  of  requirements  applicable  to 
audit  committees  of  listed  companies. 
The  text  of  the  proposed  rule  change  is 
set  forth  below.  Text  in  brackets 
indicates  material  to  be  deleted,  and  text 
in  italics  indicates  material  to  be 
added. ' 
***** 

By-Laws 
Article  IV 

(Prohibitions  or  Limitations  on  Access 
to  the  Exchange  or  Member  Services] 

Securities  Listed  on  the  Exchange 

Section  1.  Listing  of  Securities 

1.1.  Applications 

All  applications  for  listing  on  the 
Exchange  will  be  submitted  to  the 


'  15  U.S.C.  78s(b)(l). 

■'17CFR240.19b-4. 

*  The  rule  text  as  set  forth  herein  includes  several 
minor  technical  revisions  that  the  Exchange  has 
conunitted  to  correct  by  filing  an  amendment. 
Telephone  conversation  lietween  Jennifer  M.  Lamie, 
CSE.  and  Ira  L.  Brandriss,  Division  of  Market 
Regulation.  Commission,  on  October  3,'2003. 


Exchange's  Secretary  on  a  form 
prescribed  by  the  Exchange. 

1.2.  Procedure 

The  Secretary  of  the  Exchange  shall 
refer  such  applications  to  the 
Exchange's  [ListinglSecuryt/es 
Committee.  In  passing  on  applications, 
the  [Listing]  5ecurif/es  Committee  shall 
determine  whether  the  applicant  meets 
the  requirements  for  listing  and,  in 
making  such  determination,  the 
Committee  shall  adhere  to  the  following 
procedures:[set  forth  in  Section  6. 
paragraphs  (c)-(e)  of  Article  II  of  these 
By-Laws.] 

(a)  Applications  received  by  the 
Exchange's  Secretary  shall  be  referred  to 
the  Securities  Committee  and,  if  a 
majority  of  the  Committee  is  satisfied 
that  the  applicant  is  qualified  for  listing 
pursuant  to  the  provisions  of  this 
Article,  the  Committee  shall  promptly 
notify  the  Secretary  of  the  Exchange  of 
such  determination,  and  the  Secretary 
shall  promptly  notify,  in  writing,  the 
applicant  of  the  Committee's 
determination,  and  the  applicant  will  be 
approved  for  listing  on  the  Exchange. 

(b)  If  a  majority  of  the  Securities 
Committee  is  not  satisfied  that  the 
applicant  is  qualified  for  listing 
pursuant  to  the  provisions  of  this 
Article,  the  Committee  shall  promptly 
notify  the  Secretary  of  the  Exchange  of 
such  determination,  and  the  Secretary 
shall  promptly  notify,  in  writing,  the 
Board  and  the  applicant  of  the  grounds 
for  denying  listing.  Within  30  days  of 
such  notification,  the  Board  may  reverse 
the  determination  of  the  Securities 
Committee  that  the  applicant  is  not 
qualified  for  listing;  provided,  however, 
that  if  at  the  end  of  the  30-day  period 

a  majority  of  the  Board  has  not 
specifically  reversed  the  Committee  s 
determination,  the  Secretary  of  the 
Exchange  shall  promptly  notify  the 
applicant,  in  writing,  of  the  grounds  for 
denying  listing.  If  during  the  30-day 
period  a  majority  of  the  Board 
specifically  determines  to  reverse  the 
Securities  Committee's  determination  to 
deny  listing,  the  Board  shall  promptly 
notify  the  Secretary  of  the  Exchange 
who  shall  promptly  notify  the  applicant 
that  the  Board  fias  granted  the 
applicant's  application  for  listing. 

(c)  In  considering  applications  for 
listing,  the  Securities  Committee,  the 
Board  and  the  Exchange's  Secretary 
shall  adhere  to  the  following 
procedures: 

(1)  The  Securities  Committee  shall  act 
upon  the  application  within  90  days  of 
receipt  of  such  application. 

(2)  Where  a  listing  application  is 
granted  by  the  Board,  the  Secretary 
shall  promptly  notify  the  applicant. 


(3)  The  applicant  shall  be  afforded  an 
opportunity  to  be  heard  on  the  denial  of 
listing  pursuant  to  the  provisions  of 
Exchange  Bules  governing  adverse 
action. 

(4)  The  applicant  must  satisfy  the 
requirements  of  subsection  1.4  of  this 
Article  IV,  including  any  portion  of 
paragraphs  (bj  or  (c)  of  Rule  lOA-3  of 
the  Act  pertaining  to  audit  committees, 
which  cannot  be  exempted  or  otherwise 
waived  other  than  as  provided  within 
the  rules. 

1.3.  Requirements 

No  security  shall  be  listed  on  the 
Exchange  unless  the  issuer  thereof  shall 
meet  the  following  requirements: 

[(l)](a)  In  the  case  of  common  stock 
have; 

(1)  net  tangible  assets  of  at  least 
52,000.000: 

l(b}have]f2;at  least  1000 
recordholders  of  the  issue  for  which 
trading  privileges  have  been  granted  or 
are  requested: 

[(c)  have]l3)  outstanding  at  least 
250.000  shares  for  which  trading 
privileges  have  been  granted  or  are 
requested  exclusive  of  the  holdings  of 
officers  and  directors: 

[(d)  ha\'e]f4l  demonstrated  net 
earnings  of  S200.000  annually  before 
taxes  for  two  prior  years  excluding  non- 
recurring income;  and 

[(e)  have]/5y  been  actively  engaged  in 
business  and  have  been  so  operating  for 
at  least  three  (3)  consecutive  years 

[{2)(a]](bj  In  the  case  of  preferred 
stock[,]: 

(II  [t]The  listing  of  issues  is 
considered  on  a  case  by  case  basis,  in 
light  of  the  suitability  of  the  issue  for 
[continuous  auction  market  [trading  on 
the  Exchange.  The  Exchange,  as  a 
general  rule,  will  not  consider  listing 
the  convertible  preferred  stock  of  a 
company  unless  its  common  stock  is 
also  listed  on  the  Exchange[,  NYSE  or 
AMEX],  another  exchange  that  is 
registered  pursuant  to  Sections  6  of  the 
Act  or  a  facility  of  a  national  securities 
association  registered  pursuant  to 
Section  15A  of  the  Act. 

([b]2)  [CompaniesjAn  /ssuer  applying 
for  listing  of  a  preferred  stock  [arejis 
expected  to  meet  the  following  criteria: 

(i)  The  [Companyjjssuer  appears  to  be 
in  a  financial  position  sufficient  to 
satisfactorily  ser\'ice  the  dividend 
requirements  for  the  preferred  stock  and 
meets  the  requirements  set  forth  in 
[P]paragraph  1.3[.]([l]a)  above. 

(ii)  In  the  case  of  an  issuer  whose 
common  stock  is  [tradediyisfed  on  the 
CSE.  [NYSE  or  AMEX,]  another 
exchange  that  is  registered  pursuant  to 
Section  6  of  the  Act  or  a  facility  of  a 
national  securities  association 
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registered  pursuant  to  Section  15A  of 
the  Act.  the  following  guidelines  apply: 
Shares  Publicly  Held      ..  100.000 

Aggregate  Market  Value/ 

Price  $2,000,000/$  10 

For  issuers  of  preferred  stock  not 
listed  as  noted  above,  the  E.xchange  has 
established  different  guidelines  to 
ensure  adequate  public  interest  as 
follows: 
Preferred  Shares  Pub- 

lirlv  Held  400.000 

Public  Round-Lot  Hold- 
ers      HOU 

Aggregate  Market  Value/ 

Price  $4. 000.000/$  10 

(iii)  The  lC.SE\Exchange  will  not  list 
convertible  preferred  issues  containing  a 
provision  which  gives  the  companv  the 
right,  at  its  discretion,  to  reduce  the 
conversion  price  for  periods  of  time  or 
from  time  to  time  unless  the  companv 
establishes  a  minimum  period  of  ten 
business  days  within  which  such  price 
reduction  will  be  in  effect.    ■ 

[(3)(a)l^ci  In  the  case  of  warrantsl.l  ■ 

llldi  least  250.000  outstanding. 
exclusive  of  the  holdings  of  officers  and 
directors:  and 

(|bl2)  have  a  class  of  common  stoi  k 
that  would  otherwise  be  eligible  fur 
listing  on  the  Exchange  or  is  already 
listed  on  the  Exchange. 

[[■i)ia)\ldl  In  lajf/jp  case  of  bonds!.), 

(II  a  principal  amount  outstanding  of 
at  least  52,000,000; 

{lh\2]  have  at  least  an  a.ggregate 
market  value  of  at  least  52.000. 000; 

([c\J]  have  at  least  250  rncordhulders 
and.  in  the  case  of  convertible  debt,  a 
larger  distribution  may  be  required;  and 

{\d]4]  have  a  class  (jf  common  stock 
that  would  otherwise  be  eligible  for 
listing  on  the  Exchange  or  is  already 
listed  on  the  Exchange. 

[(5)(a))/pi  In  the  case  of  the  listing  of 
any  security  not  otherwise  covered  by 
the  criteria  of  the  foregoing  subsections 
or  m  the  Exchange  Rules,  provided  the 
issue  is  otherwise  suited  for  trading, 
such  issues  will  be  evaluated  for  listing 
against  the  following  criteria; 

([bji)  f/)p  issuer[s|  ha[ve|s  as.sets  in 
excess  of  SlOO  million  and  stockholders' 
equity  of  at  least  510  million.  In  the  case 
of  an  issuer  [whichjf/iaf  is  unable  to 
satisfy  the  earnings  criteria  set  forth  in 
[subsectionlparagruph  ((l)|(a).  the 
Exchange  generally  will  require  the 
issuer  to  have  the  following: 

(i)  assets  in  excess  of  5200  million 
and  stockholders'  equity  of  at  least  510 
million;  or 

(ii)  assets  in  excess  of  SlOO  million 
and  stockholders'  equitv  of  at  least  520 
million; 

([c|2)  the  issue  have  a  minimum 
public  distribution  of  one  million 


trading  units  including  a  minimum  of 
400  holders,  or  if  traded  in  thousand 
dollar  denominations,  a  minimum  of 
100  holders: 

{[d\:i]  the  issue  have  a  principal 
amount/aggregate  market  value  of  not 
less  than  520  million; 

(|e|-^)  where  the  instrument  contains 
cash  settlement  provisions,  settlement 
must  be  made  in  US,  dollars;  and 

((fl5)  where  the  instrument  contains 
redemption  provisions,  the  redemption 
price  may  not  be  below  S3  per  unit. 

Prior  to  commencement  of  trading  of 
securities  admitted  to  listing  under  this 
subsection  |5Ip,  the  Exchange  will 
evaluate  the  nature  and  complexitv  of 
the  issue  and.  if  a[)propriate,  distribute 
a  f :irc:ular  to  the  membership  providing 
guidance  regarding  member  |firm 
jcompliance  responsibilities  when 
handling  transactions  in  such  securities. 

(|fi|/)  Limited  Partnerships— No 
security  issued  in  a  limited  partnership 
rollup  transaction  (as  defined  by  Section 
14(h)  of  the  (Exchange  jAct).  shall  be 
eligible  for  listing  unless: 

lllli)  the  rollup  transaction  was 
conducted  in  accordance  with 
procedures  designed  to  protect  the 
rights  of  liniited  partners  as  provided  in 
Section  6(b)(9)  of  the  (Exchange  |Act.  as 
it  may  from  time  to  time  be  amended; 
and 

([ii]2)  a  broker-dealer  which  is  a 
member  of  a  national  securities 
association  subject  to  Section  15A(b)(12) 
of  the  [Exchange  |Act  participates  in  the 
rollup  transaction. 

The  applicant  shall  further  provide 
the  Exchange  with  an  opinion  of 
counsel  that  the  rollup  transaction  was 
conducted  in  a<:( ordiiice  with  the 
procedures  t-stablished  by  such 
association 

1.4  Listing  Standards  Relating  to  Audit 
Committees 

lal  In  addition  to  the  requirements 
contained  in  subsection  1.3,  each  issuer 
must  have  an  audit  committee  The 
Exchange  shall  not  initially  list  or 
continue  listing  any  securities  of  an 
issuer  that  is  not  in  compliance  with  the 
requirements  of  this  subsection  14  or 
any  portion  of  paragraphs  (b)  (jr  (c)  of 
Rule  lOA-,?  of  the  Act  pertaining  to 
audit  committees.  In  addition  to  the 
requirements  of  Rule  lOA-3  of  the  Act: 

/  / 1  Each  audit  committee  shall  consist 
of  at  least  three  directors,  each  of  whom 
shall  be  financially  literate,  as  such 
(jualification  is  interpreted  t)v  the 
issuer's  board  of  directors  in  its  business 
judgment,  or  must  become  financially 
literate  within  a  reasonable  period  of 
time  after  his  or  her  appointment  to  the 
audit  committee.  At  least  one  member 
of  the  audit  committee  must  have 


accounting  or  related  financial 
management  expertise,  as  the  issuer's 
board  of  directors  interprets  such 
qualification  in  its  business  judgment. 

(2)  The  board  of  directors  of  each 
issuer  must  adopt  and  approve  a  formal 
written  charter  for  its  audit  committee. 
The  audit  committee  must  review  and 
reassess  the  adequacy  of  the  audit 
committee  charter  on  an  annual  basis. 
The  charter  must  specify: 

(i)  the  scope  of  the  audit  committee's 
responsibilities  and  how  it  carries  out 
those  responsibilities,  including 
structure,  processes,  and  membership 
renuirements:  and 

I  HI  that  the  audit  committee  is 
responsible  for  ensuring  that  the  outside 
auditor  submits  on  a  periodic  basis  to 
the  audit  committee  a  formal  written 
statement  delineating  all  relationships 
betiveen  the  outside  auditor  and  the 
issuer  and  that  the  audit  committee  is 
responsible  for  actively  engaging  in  a 
dialogue  with  the  outside  auditor  with 
respect  to  any  disclosed  relationships  or 
services  that  may  impact  the  objectivity 
and  independence  of  the  outside 
auditor  and  for  recommending  that  the 
issuer's  board  of  directors  take 
appropriate  action  in  response  to  the 
outside  auditor's  report  to  satisfy  itself 
of  the  outside  auditor's  independence. 

Ibl  As  part  of  the  initial  listing 
process,  and  with  respect  to  any 
subsequent  changes  to  the  composition 
of  the  audit  committee,  and  otherwise 
approximately  once  each  year,  each 
issuer  should  provide  the  Excnange 
written  confirmation  regarding: 

II)  any  determination  that  the  issuer 
has  made  regarding  the  independence 
of  its  audit  committee  members: 

121  the  financial  literacy  of  the  audit 
committee  members: 

131  the  determination  that  at  least  one 
of  the  audit  committee  members  has 
accounting  or  related  financial 
management  expertise:  and 

141  the  annual  review  and 
reassessment  of  the  adequacy  of  the 
audit  committee  charter. 

(d  If  a  member  of  an  issuer's  audit 
committee  ceases  to  be  independent  in 
accordance  ivith  the  requirements  of 
Rule  lOA-3  for  reasons  outside  the 
committee  member's  reasonable  control, 
that  person,  with  notice  by  the  issuer  to 
the  Exchange,  may  remain  an  audit 
committee  member  of  the  issuer  until 
the  earlier  of  the  next  annual 
shareholders  meeting  of  the  issuer  or 
one  year  from  the  occurrence  of  the 
event  that  caused  the  committee 
membe'-  to  be  no  longer  independent. 

Idl  For  securities  listed  on  the 
Exchange  prior  to  [insert  approval  date], 
an  issuer  shall  have  until  the  earlier  of 
its  first  annual  shareholders  meeting 
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after  January  15.  2004,  or  October  31, 
2004,  to  cure  any  defects  that  would  be 
the  basis  for  a  prohibition  from 
continued  listing. 

(e)  An  issuer  must  notify  the 
Exchange  promptly  after  an  executive 
officer  or  the  issuer  becomes  aware  of 
any  material  noncompliance  by  the 
issuer  with  the  requirements  of  this 
subsection  1.4  or  Rule  lOA-3  of  the  Act. 

If]  In  connection  with  a  review  of 
standards  designed  to  ensure 
independence  and  strengthen  corporate 
governance  practices,  the  Exchange 
intends  in  the  near  future  to  adopt 
additional  listing  policies  and 
requirements  pertaining  to  issuer 
corporate  governance,  including 
standards  for  independence  of  board 
directors,  independence  and 
responsibilities  of  nominating, 
compensation  and  other  board 
committees,  codes  of  conduct,  and 
shareholder  approval  of  equity 
compensation  plans.  These  additional 
policies  and  requirements  will  be 
reflected  within  the  Exchange  Rules. 

Section  2.  Unlisted  Trading  Privileges 

[No  application  shall  be  made  to  the 
Securities  and  Exchange  Commission 
for  the  extension  of  unlisted  trading 
privileges  with  respect  to  any  security 
unless  the  issuer  thereof  shall  meet  the 
requirements  for  listing  set  forth  in 
Section  1.3.  of  this  Article  IV.  In  the 
event  that  an  issuer  whose  security  has 
been  the  subject  of  a  grant  of  unlisted 
trading  privileges  to  the  Exchange 
ceases  to  meet  the  requirements  for 
listing  set  forth  in  Section  1.3.  of  this 
Article  rV,  the  Exchange  shall  terminate 
such  unlisted  trading.]  Notwithstanding 
the  [foregoinglrequire/nenfs  for  listing 
set  forth  in  Section  1.3  of  this  Article  IV, 
the  Exchange  may  seek  and  continue 
unlisted  trading  privileges  on  any 
security  as  to  which  unlisted  trading 
privileges  have  been  granted  pursuant 
to  Section  12(f)  of  the  Actiior  which  the 
primary  trading  market  is  the  New  York 
Stock  Exchange  or  the  American  Stock 
Exchange). 

Section  3    Delisting  of  Securities 

3.1.  Suspension  and/or  Delisting  by 
Exchange 

(a)  The  Board  [of  Trustees  ]may 
suspend  deedings  in  any  issue  admitted 
to  trading  on  the  Exchange. 

(b)  Whenever  the  Board  [of  Trustees  ] 
determines  that  it  no  longer  is 
appropriate  for  a  security  to  continue  to 
be  traded  on  the  Exchange,  it  may 
institute  proceedings  to  delist  such 
security.  Any  issuer  or  any  other  person 
aggrieved  by  such  action  may  seek  relief 
pursuant  to  the  Exchange['s  r]/hiles 
governing  adverse  action. 


(c)  The  securities  of  an  issuer  will  be 
subject  to  suspension  and/or 
withdrawal  from  listing  and  registration 
as  a  listed  issue  if  any  of  the  following 
conditions  are  found  to  exist: 

(1)  [FJ^ilure  to  comply  with  the 
listing  standards  and  agreements [.];  or 

(2)  [Sjsustained  loss  so  that  financial 
condition  becomes  so  impaired  that  it  is 
questionable  to  the  Exchange  whether 
the  company  can  continue  operations 
and/or  meet  its  obligations  as  they 
mature. 

Notwithstcmding  the  foregoing,  the 
Board  [of  Trustees  ]may  determine  that 
the  suspension  or  delisting  of  an  issue 
is  necessary  for  the  protection  of 
investors  and  the  public  interest. 

3.2.  Delisting  by  Issuer 

A  security,  which  in  the  opinion  of 
the  Board  [of  Trustees  of  the  Exchange 
lis  eligible  for  continued  listing,  may  be 
removed  from  [the  ]\isting  upon  the 
request  or  application  of  the  issuer 
provided  that  the  issuer  submits  a 
certified  copy  of  a  resolution  adopted  by 
the  [B]Z)oard  of  [Djc/irectors  of  the  issuer 
authorizing  withdrawal  from  listing  and 
registration  and  a  statement  setting  forth 
in  detail  the  reasons  for  the  proposed 
withdrawal  and  the  facts  in  support 
thereof. 

The  issuer  may  be  required  to  submit 
the  proposed  withdrawal  to  the  security 
holders  for  their  vote  at  a  meeting  for 
which  proxies  are  solicited  provided  the 
stock  is  not  also  listed  on  another 
national  securities  [E]  exchange 
registered  under  Section  6  of  the  Act 
having  similar  requirements  or  on  a 
facility  of  a  national  securities 
association  registered  under  Section 
15A  of  the  Act  having  similar 
requirements. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Commission  approved  Rule  lOA- 
3  under  the  Act,"  with  an  effective  date 
of  April  25,  2003.5  Rule  lOA-3  under 
the  Act  ^  pertains  to  listing  standards 
relating  to  audit  committees  and,  among 
other  things,  requires  each  of  the 
national  securities  exchanges  and 
associations  to  adopt  rules  prohibiting 
the  initial  or  continued  listing  of  anv 
security  of  an  issuer  that  is  not  in 
compliance  with  the  requirements  of 
Rule  lOA-3.  Through  this  instant  rule 
proposal,  CSE  seeks  to  incorporate  the 
necessary  rule  language  pertaining  to 
Rule  lOA-3  into  its  listing  standards.  In 
addition,  CSE  seeks  to  incorporate 
additional  rule  language  pertaining  to 
audit  committee  requirements  for  listed 
issuers  in  order  to  conform  to 
recommendations  made  by  the  Blue 
Ribbon  Committee  on  Improving 
Effectiveness  of  Corporate  Audit 
Committees  and  rule  changes  adopted 
by  other  self-regulator\'  organizations. 
Finally,  the  Exchange  is  proposing  to 
make  certain  other  changes  to  Article  IV 
of  its  By-Laws  that  are  described  below. 
CSE  represents  that  these  changes,  in 
part,  make  the  language  of  the  various 
provisions  uniform  eind  consistent  with 
the  Exchange  rules  and  practices. 

In  part,  the  proposed  rule  change 
specifies  requirements  for  audit 
committees.  First,  proposed  Subsection 
1.4  of  Article  IV  would  require  that,  in 
order  to  qualify  its  securities  for  listing 
on  the  Exchange,  an  issuer  must  have  an 
audit  committee  that  complies  with  the 
requirements  of  Rule  lOA-3  of  the  Act." 
Proposed  Subsection  1.4  goes  on  to 
specif\'  that  each  audit  committee  must 
also  consist  of  at  least  three  members  of 
the  listed  company's  board  of  directors, 
each  of  whom  must  meet  certain 
financial  literacy  requirements,  and  at 
least  one  of  whom  must  possess  certain 
accounting  or  related  financial 
management  expertise.  CSE  states  that  a 
board  would  be  permitted  to  presume 
that  a  person  who  satisfies  the 
definition  of  audit  committee  financial 
expert  set  out  in  Item  401(h)  of 
Regulation  S-K  has  accounting  or 
related  financial  management  expertise. 

In  addition  to  these  committee 
member  qualification  requirements,  the 


n7CFR240.10A-3. 

^  See  Securities  Act  Release  No  8220.  Securities 
Exchange  Act  Release  No.  47654.  and  Investment 
Company  Act  Release  No.  26001  (April  9,  2003),  68 
FR  18788  (April  16.  2003). 
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issuer's  board  of  dirtH;tors  would  he 
required  to  adopt  and  approve  a  formal 
written  charter  for  its  audit  rommittee 
The  charter  would  be  required,  at  a 
minimum,  to  specif\-  the  scope  of  the 
audit  committee's  responsibilities  and 
how  the  committee  carries  out  those 
responsibilities.  The  charter  would  also 
be  required  to  specif\-  that  the  audit 
committee  is  responsible  for  ensuring 
that  the  outside  auditor  submits  on  a 
periodic  basis  to  the  audit  committee  a 
formal  written  statement  delineatins  all 
relationships  between  the  outside 
auditor  and  the  issuer,  that  the  audit 
committee  is  responsible  for  actively 
engaging  in  a  dialogue  with  the  outside 
auditor  with  respect  to  any  disclosed 
relationships  or  services  that  may 
impact  the  objectivity  and 
independence  of  the  outside  auditor. 
and  for  recommending  that  the  issuer's 
board  of  directors  take  appropriate 
action  in  response  to  the  outside 
auditor's  report  to  satisfy  itself  of  the 
outside  auditor's  independence 

As  part  of  the  initial  listing  process, 
when  subsequent  changes  to  the  audit 
committee  composition  occur,  and 
otherwise  approximately  once  each 
year,  each  issuer  would  be  required  to 
provide  the  E.xchange  with  written 
confirmation  regarding  anv 
determinations  made  regarding  the 
independence  of  its  audit  committee 
members,  its  compliance  with  the 
financial  literacy  and  accounting  or 
related  financial  management  expertise 
requirements,  and  its  annual  review  and 
reassessment  of  the  adequacy  of  the 
audit  committee  charter  An  issuer 
would  also  be  required  to  notify  the 
E.xchange  promptlv  after  an  executive 
officer  or  the  issuer  becomes  aware  of 
any  material  noncompliance  by  the 
issuer  with  the  requirements  of 
Subsection  1.4  of  Article  IV  of  CSEs  By- 
Laws  or  Rule  lOA-3  of  the  Act." 

Proposed  Subsection  14  of  .\rticle  IV 
of  the  By-Laws  also  contains  provisions 
for  opportunities  to  cure  defects  and 
c  ompliance  dates.  If  a  member  of  an 
issuer's  audit  committee  ceases  to  be 
independent  in  accordance  with  the 
requirements  of  Rule  lOA-.i  of  the  Acf 
for  reasons  outside  the  committee 
member's  reasonable  control,  that 
person,  with  notice  by  the  issuer  to  the 
Exchange,  would  be  permitted  to  remain 
an  audit  committee  member  of  the 
issuer  until  the  earlier  of  the  next 
annual  shareholders  meeting  of  the 
issuer  or  one  year  from  the  occurrence 
of  the  event  that  caused  the  committee 
member  to  be  no  longer  independent. 
For  securities  listed  on  the  Exchange 


■M7  CFR  240  10,-\-3. 
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prior  to  the  approval  of  Subsection  1.4. 
an  issuer  would  have  until  the  earlier  of 
its  first  annual  shareholders  meeting 
after  lanuarv  \5.  2004.  or  October  31. 
2004,  to  cure  any  defects  that  would  be 
the  basis  for  a  prohibition  from 
( ontinued  listing. 

In  addition,  the  Exchange  is 
conducting  a  review  of  its  listing 
standards  designed  to  strengthen  the 
corporate  governance  practices  of  listed 
c  fimpanies.  In  the  course  of  that  review, 
the  Exchange  intends  in  the  near  future 
to  adopt  additional  listing  policies  and 
requirements  pertaining  to  issuer 
corporate  governance,  including 
>tandards  for  independence  of  board 
directors,  indepfmdenc;e  and 
responsibilities  of  nominating, 
compensation  and  other  board 
(iimmittees.  c:odes  of  conduct,  and 
shareholder  approval  of  equity- 
compensation  plans  As  indicated  in 
paragraph  (f)  of  proposed  Sub.section 
14.  these  additional  policies  and 
retiuirements  will  he  reflected  within 
the  Exchange  Rules. 

Finally.  (1SE  is  also  proposing  to  make 
certain  other  changes  to  Article  IV  of  its 
By-Laws.  Specificallv.  the  Exchange  is 
seeking  to: 

1.  Change  the  name  of  Article  IV  from 
'Prohibitions  or  Limitations  on  Access 
to  the  Ex(  hange  or  Member  Services"  to 
"Securities  Listed  on  the  Exchange"; 

2.  C^hange  the  name  of  the  Exchange 
Committee  that  reviews  listing 
•ipplications  from  Listing  (>)mmittee  to 
Securities  Committee  in  Sectitm  1.2; 

3.  Include  the  application  review 
procedures  within  the  listing 
procedures  set  forth  in  Section  1.2 
rather  than  cross-referencing  the 
procedures  contained  in  Artic:le  II; 

4.  Change  the  reference  to  suitability 
for  ■■( onMnuous  auction  market  trading  " 
in  Subsec  tion  13  to  suitability  for 
"trading  on  the  Exchange".  Replace 
references  to    ( ompanv"  and 

"companies  "  with   "issuer"  and  a 
reference  to  "CSE"  with  "Exchange  ".  In 
addition,  correct  a  reference  to  "traded" 
in  paragraph  (b)(2)(ii)  to  "listed'; 

5.  Make  reference  to  sec:urities  that  are 
subject  to  listing  criteria  that  is 
contained  in  the  Exchange  Rules  as  not 
being  subject  to  the  general  listing 
rc>quirements  contained  in  paragraph  (e) 
of  Subsec:tion  13; 

6.  Make  changes  to  Section  2  to 
provide  that  the  Exchange  may  extend 
unlisted  trading  privileges  to  any 
security  for  whic:h  unlisted  trading 
privileges  have  been  granted  pursuant  to 
Section  12(n  of  the  Act,  not  just 
securities  listed  on  the  NYSE  and  Amex: 

7.  Make  changes  to  Subsection  3.2  to 
clarify  that  an  issuer  seeking  to  delist  its 
securities  may  be  required  to  submit  the 


proposed  withdrawal  to  the  security 
holders  for  their  vote  at  a  meeting  for 
which  proxies  are  solicited  provided  the 
stock  is  not  also  listed  on  another 
national  securities  exchange  having 
similar  requirements  or  on  a  facility  of 
a  national  securities  association  having 
similar  requirements.  Previously  the 
text  simply  referenced  other  exchanges; 
and 

8.  Make  certain  other  miscellaneous 
grammatical,  punctuation  and 
numbering  changes  throughout  Article 
IV.  Cross-references  will  be  updated 
accordingly. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act '"  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
of  the  Act  ' '  in  particular,  because  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
anv  inappropriate  burden  on 
competition. 

C.  Self-Regulaton,'  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  in  connection  with  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 


'15  V  S.C   78f(b) 
15  U.S.C   78f(b)|.5) 
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Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciu-ities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change,  as  amended,  that  are  filed  with 
the  Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change,  as  amended, 
between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  ft'om  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CSE.  All 
submissions  should  refer  to  file  number 
SR-CSE-2003-06  and  should  be 
submitted  by  November  10,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  03-26390  Filed  10-17-03;  8:4.5  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-<48625;  File  No.  SR-NASD- 
2003-152] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Reflecting  the  Delayed  Implementation 
of  Rule  Changes  Regarding  Reporting 
of  Transactions  Conducted  Through 
Electronic  Communications  Networlcs 
to  the  Automated  Confirmation 
Transaction  Service 

October  10,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciu-ities  Excheuige  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
7,  2003,  the  National  Association  of 
Securities  Dealers,  Lac.  ("NASD"), 
through  its  subsidiary,  The  Nasdaq 
Stock  Market.  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq. 
Pursuant  to  Section  19(b)(3)(A)(i)  of  the 


Act  3  and  Rule  19b-4(f)(l)  thereunder," 
Nasdaq  has  designated  this  proposal  as 
constituting  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule,  which 
renders  the  proposed  rule  change 
effective  immediately  upon  filing.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

Nasdaq  has  delayed  until  October  27. 
2003  the  implementation  of  rule 
changes  effected  by  SR-NASD-2003- 
98.5  There  is  no  proposed  rule  language. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  anv 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  rule  filing  is  to 
notify  the  Commission  and  other 
interested  parties  of  the  delay  until 
October  27,  2003  of  the  implementation 
of  the  proposed  rule  change  in  SR- 
NASD-2003-98.fi  In  that  filing,  Nasdaq 
amended  the  various  NASD  rules 
governing  trade  reporting  to  define  with 
greater  clarity  the  reporting  obligations 
applicable  to  transactions  executed 
through  electronic  communications 
networks  ("ECNs")  that  are  reported  to 
the  Automated  Confirmation 
Transaction  Service.  Under  the  filing, 
the  rule  change  was  to  be  implemented 
thirty  days  after  approval  by  the 
Commission  (;.e.,  on  October  6,  2003). 
However,  several  ECNs  have  informed 
Nasdaq  that  they  did  not  receive 


'- 17  CFR  200.3t>-3(a)(12). 
•  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 


M5  U.S.C.  78s(b)(3)(A)(i). 

''17CFR240.19b-4(f)(l). 

^  See  Securities  Exchange  Act  Release  No.  48442 
(September  4.  2003).  68  FR  53766  (September  12. 
2003)  (SR-NASD-2003-98)  (approval  order); 
Securities  Exchange  Act  Release  No.  48239  (July  28, 
2003),  68  FR  45870  (August  4,  2003)  (SR-NASD- 
2003-98}  (notice  of  filing). 
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adequate  notice  of  the  rule  change  in 
order  to  meet  the  October  6.  2003 
implementation  date.  Accordingly, 
Nasdaq  is  delaying  the  implementation 
date  of  SR-NASD-2003-93  for  three 
weeks,  until  October  27,  2003.  Nasdaq 
will  inform  market  participants  of  the 
delay  through  a  Head  Trader  Alert 
posted  on  wi^-H'.nasdaqtrader.com. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A  of  the  Act."  in 
general,  and  with  Section  15A(b)(6)  of 
the  Act."  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
and  to  protect  investors  and  the  public 
interest. 

B.  Self-Regulator}'  Organization  s 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessan,'  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act  «  and  Rule  19b- 
4(f)(1)  thereunder  because  it  constitutes 
a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule.'"  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 


•15  U.S.C  780-3. 
"15  U.S.C.  78o-3(b)(6). 
« 15  use.  78sfb)(3)(A)(i) 
"'17CFR240.19b-4(f)(l), 


Cn<lai>a1     D< 
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IV.  Solicitation  of  Comments 

Intfrestfd  persons  are  invited  to 
■submit  written  data,  views,  and 
arguments  concemins  the  foregoing, 
including  whether  the  proposed  rule 
change  in  consistent  with  the  MX. 
Persons  making  written  submissions 
should  fde  six  copies  thereof  with  the 
Secretary.  .Securities  and  Exchange 
C;(.mmission.  450  Fifth  Street.  N\V.. 
Washington,  DC:  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect^)  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  L'.S.C.  552.  will  he 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
ttie  principal  office  of  the  NASD 

All  submissions  should  refer  to  file 
number  SR-NASD-20():i-152  should  be 
submitted  by  November  10.  200J 

For  the.  Commission,  bv  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authDfitv.' ' 

Margaret  H.  McFarland.  ' 

Df'putv  Serrvtan 

[FR  Doc   03-..'63.=SJ  Filed  10-17-03;  845  am] 
BILLING  CODE  801 0-01 -P 


SOCIAL  SECURITY  ADMINISTRATION 

Program:  Cooperative  Agreements  for 
Ber>efits  Planning,  Assistance,  and 
Outreach  Projects;  Program 
Announcement  No.  SSA-OESP-Oa-1 

AGENCY:  Social  Security  Administration 
ACTION:  Announcement  of  the 
availability  of  fiscal  year  2004 
cooperative  agreement  funds  and 
request  for  applications. 


summary:  The  Social  Security 
Administration  (SSA)  announces  its 
intention  to  award  competitively  a 
cooperative  agreement  to  continue  a 
community-based  benefits  planning, 
assistance,  and  outreach  project  in  the 
S'ate  of  Wyoming.  The  purpose  of  this 
project  is  to  disseminate  accurate 
information  to  beneficiaries  with 
disabilities  (including  transition-to- 
work  aged  youth)  about  work  incentives 
programs  and  issues  related  to  such 
programs,  to  enable  them  to  make 
informed  choices  about  work. 


ircre200  JO-3(a)(12). 


DATES:  The  (  losing  d.itc  for  receipt  of 
cooperative  agreement  applications 
under  this  announi  einent  is  Uecemlier 

4.  200! 

Prospective  a()pli(  .ints  are  also  asked 
to  submit,  preferably  bv  November  4. 
200.'t.  an  e-mail,  a  fa,x.  post  card,  or 
letter  of  intent  that  includes  (1)  the 
program  announcement  number  (SSA- 
()KSP-0:i-lj  and  title  (Benefits 
Planning.  Assistance,  and  Outreach 
Program);  (2)  the  name  of  the  agency  or 
organization  that  is  applying:  and  (3)  the 
name,  mailing  address,  e-mail  address, 
telephone  number,  and  fax  number  for 
the  organization's  contact  person.  The 
notice  of  intent  is  not  recjuired.  is  not 
binding,  ami  does  not  enter  into  the 
review  process  of  a  subsequent 
applii  ation.  The  purpose  of  the  notice 
of  intent  IS  to  allow  SSA  staff  to 
estimate  the  number  of  independent 
reviewers  needeii  and  to  avoid  potential 
( iinPicts  of  interest  in  the  review.  The 
notice  of  intent  should  be  faxed  to  (410) 
966-1278;  mailed  to  Social  Security 
Administration.  Office  of  Employment 
Support  Programs.  Division  of 
Employment  Policy.  107  Altmeyer 
Building.  6401  Security  Boulevard. 
Baltimore.  Maryland  21235-6401;  ore- 
mailed  to  it'nnv  (h'ho\-€yssa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Send  questions  about  this 
announcement  to  the  following  Internet 
e-mail  address;  jenny  dehoy^f^ssa.gnv 
When  sending  in  a  question,  reference 
program  announcement  number  SSA- 
()ESP-03-l  and  the  date  of  this 
announcement. 

.Mthough  the  Internet  is  the  preferred 
method  of  ( ommunu^ation.  applicants 
who  have  questions  about  the  program 
content  of  the  application  may  also 
contact:  lennifer  DeBov.  Program 
,\nalvst.  or  Natalie  Funk.  Team  Leader. 
Social  Security  .administration.  (Dffice 
of  Employment  Support  Programs. 
Division  of  Employment  Policy,  107 
.-\ltmever  Building,  6401  Security 
Boulevard.  Baltimore,  Maryland  21235- 
6401.  The  telephone  number  for  lennifer 
DeBov  is  (410)  965-865H;  for  Natalie 
Funk!  (410)  965-007H.  The  fax  number 
is  (410)  966-1278. 

To  obtain  du  application  kit,  see  the 
instructions  under  Part  VI.  Section  A. 
Although  the  Internet  is  SSAs  preferred 
method  of  cinnmunication.  for 
information  regarding  the  application 
package,  you  mav  also  contact;  Phyllis 
Y.  Smith  or  C.arv  Stammer.  Social 
Security  Administration.  Office  of 
Acquisition  and  Grants.  Grants 
Management  Team.  l-E-4  Gwynn  Oak 
Building.  17U)  Gwvnn  Oak  Avenue, 
Baltimore.  Maryland  21207-5279,  The 
telephone  numbers  are;  Phyllis  Y. 


Smith.  (410)  965-9518.  or  Gary 
.Stammer.  (410)  965-9501.  The  fax 
number  is  (410)  966-9310, 
SUPPLEMENTARY  INFORMATION:  Public 
Law  106-170  was  enacted  on  December 
17.  1999.  to  expand  the  availability  of 
health  care  coverage  for  working 
inilividuals  with  dLsabilities,  to 
establish  a  Ticket  to  Work  and  Self- 
Sufficiency  Program  in  SSA  to  provide 
beneficiaries  with  disabilities 
meaningful  opportunities  to  work,  and 
to  provide  benefits  planning  and 
assistance  services,  and  outreach  to 
beneficiaries  with  disabilities,  among 
other  purposes.  SSA  must  ensure  that 
benefits  planning,  assistance,  and  ^ 

outreach  are  available  to  all 
beneficiaries  with  disabilities 
nationally,  on  a  statewide  basis. 

On  May  31.  2000.  and  January  5, 
2001.  SSA  made  announcements  of 
cooperative  agreement  funds  and 
requested  applications.  SSA's  intent 
was  to  establish  benefits  planning, 
assistance  and  outreach  services  in 
every  State  and  U.S.  Territory,  and  in 
the  District  of  Columbia,  and  to  ensure 
that  services  are  available  to  all  SSA 
beneficiaries  with  disabilities 
throughout  each.  The  current  awardee 
for  the  State  of  Wyoming  has  decided 
not  to  renew  their  cooperative 
agreement  beyond  December,  2003. 
This  announcement  is  to  request 
applications  for  fiscal  year  (FY)  2004 
hinds  to  provide  direct  benefits 
planning,  assistance  and  outreach 
services  to  all  SSA  disability 
beneficiaries  in  the  State  of  Wyoming 
for  the  period  January  1,  2004.  to 
December  31.  2004.  Funding  after  FY 
2004  is  contingent  upon  funding 
availability. 

Note;  SSA  has  awarded  separate  contracts 
to  three  organizations  (Cornell  University, 
Virginia  Commonwealth  University  (VCU), 
and  the  University  of  Missouri-Columbia 
(UMO-C))  to  provide  technical  assistance 
and  training  on  SSAs  programs  and  work 
incentives.  Medicare  and  Medicaid,  and  on 
other  Federal  work  incentives  programs,  to 
Benefits  Planning.  Assistance,  and  Outreach 
Program  cooperative  agreement  awardees. 
The  contractor  for  Wyoming  is  UMO-C;  C. 
David  Roberts.  RobertsC@inissouri.edu.  (573) 
882-3807. 

SSA  will  conduct  a  pre-application 
seminar  to  provide  interested  applicants 
with  guidance  and  technical  assistance 
in  preparing  their  applications. 
Information  about  where  and  when  the 
seminar  will  be  held  will  be  on  our  Web 
sHe:  http ://\\'w\v. socialsPCuhty.gov/ 
work./Sen'iceProviders/ 
providers. htmli^Contract. 
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A.  Availability  of  Forms 

B.  Checklist  for  a  Complete  Application 

C.  Guidelines  for  Application  Submission 

Part  I.  Program  Description 

A.  Introduction 

Section  1149  of  the  Social  Security 
Act,  as  added  by  section  121  of  the 
Ticket  to  Work  and  Work  Incentives 
Improvement  Act  of  1999  (TWWIIA), 
requires  the  Commissioner  of  Social 
Security  (the  Commissioner)  to  establish 
a  conununity-based  work  incentives 
planning  and  assistance  program.  Under 
ibis  program,  the  Commissioner  is 
required  to  establish  a  competitive 
program  of  grants,  cooperative 
agreements,  or  contracts  to  provide 
benefits  plarming  and  assistance.  We 
have  established  a  cooperative 
agreement  program  known  as  the 
Benefits  Planning,  Assistance,  and 
Outreach  (BPAO)  Program  to 
disseminate  accurate  information  to 
beneficiaries  with  disabilities  about 
work  incentives  programs  and  issues 
related  to  such  programs. 

B.  Background 

Even  though  employment 
opportunities  have  increased  due  to 
technology,  legislation,  and  changes  in 
societal  attitudes,  only  a  small 
percentage  of  Social  Security  Disability 
Insurance  (SSDI)  and/or  disabled  or 
blind  Supplemental  Security  Income 
(SSI)  beneficiaries  leave  the  rolls 
because  of  work  activity.  There  are  a 
number  of  reasons  for  this.  First, 
beneficiaries  of  SSDI  and  SSI  based  on 


disability  or  blindness,  by  definition, 
have  serious  disabilities,  which  limit 
choices  in  employment.  However, 
disability  advocates  report  that  many 
individuals  with  disabilities  who 
receive  public  assistance  want  to  work, 
or  increase  their  work  activity,  and  may 
be  willing  to  attempt  to  work  or  increase 
work  activity,  with  proper  assistance 
and  support.  There  is  also  evidence  that 
many  individuals  with  severe 
disabilities  do  work  and  do  not  rely  on 
income  supports. 

Second,  people  with  disabilities  who 
want  to  work  face  significant  barriers. 
Mar^y  advocates  and  people  with 
disabilities  contend  that  the  fear  of 
losing  health  care  benefits  is  the  largest 
impediment.  Public  health  insurance 
and  long-term  care  services  are  usually 
tied  to  income  support  programs  such  as 
SSDI,  SSI,  and  Temporary  Assistance 
for  Needy  Families  (TANF). 
Employment-based  health  insurance  is 
frequently  not  available  to  those  with 
disabilities  due  to  pre-existing  condition 
clauses  or  exclusions  of  treatment  for 
mental  illness.  Private  insurance  is  often 
unaffordable  for  people  with  serious 
illnesses  and  chronic  or  long-term 
impairments,  since  they  are  charged 
much  higher  than  average  premiums. 

Third,  while  the  SSDI,  SSI,  Medicare 
and  Medicaid  programs  all  contain 
valuable  work  incentives  provisions 
which  can  extend  cash  benefits  and 
medical  coverage,  they  are  under-used 
and,  often,  poorly  understood  by 
beneficiaries  and  professionals  alike. 
The  complexity  and  nature  of  the  work 
incentives,  and  the  interrelationship  of 
myriad  Federal.  State,  and  local 
programs  on  which  beneficiaries  rely, 
create  imcertainty  and  fear. 
Beneficiaries  are  concerned  that  they 
may  lose  vital  income  supports  and 
coverage  for  mental  and  physical  health 
care  if  they  attempt  to  work. 

For  example,  many  people  with 
disabilities  rely  on  a  patchwork  of 
financial  supports  that  have  different 
eligibility  criteria  and  application 
procedures.  The  benefits  derived  from  a 
number  of  these  programs  are  means- 
tested.  Increases  in  income  can  cause 
rent  increases  in  Section  8  housing,  loss 
of  food  stamps  or  public  assistance 
payments.  Many  individuals  who  may 
be  willing  to  risk  the  loss  of  cash 
benefits  from  TANF.  SSDI  or  SSI  cannot 
absorb  the  loss  of  housing  subsidies  and 
other  supports. 

Despite  these  barriers,  many  people 
with  severe  disabilities  have  managed  to 
use  existing  services  and  work 
incentives  to  reach  their  goals  of 
financial  self-sufficiency,  while 
retaining  necessary  supports.  However, 
those  who  are  successful  in  returning  to 


work  frequently  report  that  the 
availability  of  a  knowledgeable  advocate 
made  a  difference  in  their  ability  to 
navigate  complex  program  requirements 
and  in  their  willingness  to  attempt  to 
return  to  work.  Further,  the  support  of 
that  advocate  provided  them  a  sense  of 
security  needed  to  maintain  work 
activity.  The  projects  funded  under  this 
cooperative  agreement  program  are  pari 
of  SSA's  Employment  Strategy  for 
People  with  Disabilities  to  increase  the 
number  of  beneficiaries  who  return  to 
work  and  achieve  self-sufficiency  by 
delivering  direct  services  to 
beneficiaries. 

C.  Purpose  of  the  Benefits  Planning. 
Assistance,  and  Outreach  Program 

The  purpose  of  the  Benefits  Planning, 
Assistance,  and  Outreach  Program  is  to 
provide  Statewide  benefits  planning  and 
assistance,  including  information  on  the 
availabilitv  of  protection  and  advocacy 
services,  to  all  SSDI  and  SSI 
beneficiaries  with  disabilities,  and  to 
conduct  ongoing  outreach  to  those 
beneficiaries  with  disabilities  (and  to 
their  families)  who  are  potentially 
eligible  to  participate  in  State  or  Federal 
work  incentives  programs. 

The  Benefits  Planning,  Assistance, 
and  Outreach  Program  is  required  by 
TWWllA  and  is  part  of  SSA's 
employment  strategy  for  people  with 
disabilities.  One  of  SSA's  goals  in 
implementing  TWWIIA  is  to  help 
achieve  a  substantial  increase  in  the 
number  of  beneficiaries  who  return  to 
work  and  achieve  self-sufficiency.  In 
support  of  this  goal,  SSA  is  seeking 
well-qualified  applicants  to  provide 
SSDI  and  SSI  beneficiaries  with  benefits 
planning,  assistance,  and  outreach. 
While  other  parts  of  SSA's  employment 
strategy  for  people  with  disabilities 
provide  direct  employment  services  to 
help  beneficiaries  become  employed  or 
increase  their  level  of  employment,  this 
program  aims  to  improve  beneficiaries' 
understanding  of  work  options  so  that 
they  may  make  more  informed  choices 
regarding  work. 

D.  Benefits  Planning.  Assistance,  and 
Outreach  Program  Goals 

The  goal  of  the  Benefits  Planning, 
Assistance,  and  Outreach  Program  is  to 
support  SSA's  overall  employment 
strategy  for  persons  with  disabilities  by 
providing  benefits  planning  and 
assistance,  and  conducting  outreach  to 
beneficiaries  with  disabilities,  about 
Federal,  State,  and  local  work  incentives 
programs  and  related  issues. 

To  assist  SSA  in  assessing  the  scope 
and  utility  of  outreach  and  information 
provided  under  this  program,  each 
project  is  required  to: 
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1,  Collect  data  pertaining  to  benefits 
planning  and  assistance,  and  outreach 
activities  as  described  in  Part  IV, 
Section  D.  Management  Information  and 
Reporting:  and 

2.  Cooperate  with  SSA  in  providing 
the  information  needed  for  a  customer 
satisfaction  survey  on  the  quality  of  the 
benefits  planning  and  assistance 
services  being  provided  and  for  an 
assessment  of  the  success  of  the  Benefits 
Planning,  Assistance,  and  Outreach 
Program. 

SSA  will  evaluate  the  data  in  1.  abovt' 
and  the  results  of  the  customer 
satisfaction  surveys  to  determine  the 
extent  to  which  the  projects  were 
effective  in  providing  benefits  planning 
and  assistance  services,  and  outreach. 
The  effectiveness  of  the  projects  will  be 
measured  by  the  range  of  beneficiaries 
served  and  responses  regarding  the 
knowledge  of  SSA  work  incentives  and 
utilitv  of  benefits  planning  and 
assistance  services.  Data  to  be  collected 
will  include  information  about: 

•  Beneficiaries  who  receive 
comprehensive,  coordinated  benefits 
planning  and  assistance  services,  and 
outreach: 

•  Beneficiaries"  demographic 
characteristics: 

•  Beneficiaries'  income  support 
characteristics  (including  earnings  and 
SSA  and  non-SSA  benefits): 

•  Beneficiaries'  non-incume  support 
characteristics  (including  access  to 
public  and  private  health  care):  and 

•  Beneficiaries'  work  and  benefit 
related  goals  and  strategies. 

Part  11,  Authority-  and  Type  of  Awards 

A  Statuton'  Authontv  and  Ckitiilog  of 
Ft'dpTol  Domestic  Assistance  S'umber 

Legislative  authority  for  this 
cooperative  agreement  program  is  in 
section  1149  of  the  Social  Security  Act 
(the  Act),  as  established  by  section  121 
of  Public  Law  106-170.  The  regulatory 
requirements  that  govern  the 
administration  of  SSA  awards  are  in  the 
Code  of  Federal  Regulations,  title  20, 
parts  435  and  437  (as  published  in  the 
May  27.  2003.  Federal  Register  at  m  FR 
28710  and  28727).  .Applicants  are  urged 
to  review  the  requirements  in  the 
applicable  regulations.  This  program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  Program  No.  96.008, 
Social  Security  Administration — 
Benefits  Planning,  Assistance,  and 
Outreach  Program. 

B.  Type  of  Awards 

All  awards  made  under  this  program 
are  in  the  form  of  cooperative 
agreements.  A  cooperative  agreement 
anticipates  substantial  involvement 


between  SSA  and  the  awardee  during 
the  performance  of  the  project. 
Involvement  will  include  collaboration 
or  participaticm  by  SSA  in  the 
management  of  the  activity  as 
determined  at  the  time  of  the  award.  For 
example,  SSA  will  be  involved  in 
decisions  involving  strategy,  hiring  of 
personnel,  deployment  of  resources, 
release  of  public  information  materials, 
quality  assurance,  and  coordination  of 
activities  with  other  offices. 

C.  Number,  Size,  and  Duration  of 
Projects 

Section  n49(d)  of  the  Act  authorizes 
annual  appropriations  not  to  exceed  S23 
million  for  FYs  2000  through  2004. 
.Actual  funding  availability  during  this 
period  is  subject  to  annual 
appropriation  by  Congress.  SSA 
anticipates  that  the  award  under  this 
announcement  will  be  made  by 
December  M.  2003. 

SSA  will  award  a  cooperative 
agreement  to  a  qualified  entity  in 
VVvoming  based  in  part  on  the  number 
of  benefit  iaries  with  disabilities  in  that 
State. 

Subject  to  the  availability  of  funds, 
SSA  anti(  ipates  that  550,000  would  be 
available  to  huid  the  Benefits  Planning, 
Assistance  and  Outreach  Program 
project  in  VVvoming  in  FY  2004.  SSA 
may  suspend  or  t^'rminate  any 
cooperative  agreement  in  whole  or  in 
part  at  anv  time  before  the  date  of 
expiration,  whenever  it  determint^s  that 
the  awardee  has  materially  fail(?d  to 
complv  with  the  terms  and  conditions 
of  the  i()opt!rative  agreement.  SSA  will 
promptly  notif\-  the  awardee  in  writing 
cff  the  determination  and  thv-  reasons  for 
suspension  or  termination  together  with 
the  effective  date. 

D.  Awardee  Share  of  the  Project  Costs 

Awardees  of  SSA  cooperative 
agreements  are  required  to  contribute  a 
non-Federal  match  of  at  least  5  percent 
toward  the  cost  of  ea(  h  project.  The  cost 
of  the  project  is  the  sum  of  the  Federal 
share  (up  to  95  percent)  and  the  non- 
Federal  share  (at  least  5  percent).  For 
Wyoming,  an  f'ntity  that  is  awarded  a 
t;ooperative  agreement  of  550,000  would 
need  a  non-Federal  share  of  at  least 
52.631.  The  ncm-Federal  share  may  be 
cash  or  in-kind  [property  or  services) 
contributions 

Part  III.  The  Application  Process 

A.  Eligible  Applicants 

A  cooperative  agreement  may  be 
awarded  to  anv  State  or  local 
government,  public  or  private 
organization,  or  nonprcjfit  or  for-profit 
organization  that  the  Commissioner 


determines  is  qualified  to  provide 
benefits  planning,  assistance,  and 
outreach  to  all  SSDI  and  SSI 
beneficiaries  with  disabilities,  within 
the  targeted  geographic  area.  Awardees 
may  include  Centers  for  Independent 
Living  established  under  title  VII  of  the 
Rehabilitation  Act  of  1973,  protection 
and  advocacy  organizations.  Native 
American  tribal  entities,  client 
assistance  programs  established  in 
accordance  with  section  1 12  of  the 
Rehabilitation  Act  of  1973.  State 
Developmental  Disabilities  Councils 
established  in  accordance  with  section 
124  of  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act,  and 
State  agencies  administering  the  State 
program  funded  under  part  A  of  title  IV 
of  the  Act.  The  Commissioner  may  also 
award  a  cooperative  agreement  to  a 
State  or  local  Workforce  Investment 
Board,  a  Department  of  Labor  (DOL) 
One-Stop  Career  Center  System 
established  under  the  Workforce 
Investment  Act  of  1998,  or  a  State 
vocational  rehabilitation  agency. 

SSA  encourages  applications  from 
public  or  private  agencies  or 
organizations,  including  from  local  or 
divisional  offices  of  larger  or  statewide 
agencies  or  organi.^ations.  Applications 
from  local  or  divisional  offices  of  larger 
entities,  however,  must  demonstrate 
that  the  local  or  divisional  office  has 
authority  to  enter  into  cooperative 
agreements  and  to  be  ultimately 
responsible  for  funds. 

Note:  For-profit  organizations  may  apply 
with  the  understanding  thai  no  cooperative 
agreement  funds  may  be  profit  to  an  awardee 
of  a  cooperative  agreement.  Profit  is 
considered  as  any  amount  in  excess  of  the 
allowable  costs  of  the  cooperative  agreement 
awardee.  A  for-profit  organization  is  a 
corporation  or  other  legal  entity  that  is 
organized  or  operated  for  the  profit  or  benefit 
of  its  shareholders  or  other  owners  and  must 
be  distinguishable  or  legally  separable  from 
that  of  an  individual  acting  on  his/her  own 
behalf.  Applications  will  not  be  accepted 
from  applicants  who  do  not  meet  the  above 
eligibility  criteria  at  the  time  of  submission 
of  applications. 

Cooperative  agreements  may  not  be 
awarded  to: 

•  Any  individual; 

•  Social  Security  Administration 
Field  Offices: 

•  Any  State  agency  administering  the 
State  Medicaid  program  under  title  XIX 
of  the  Act: 

•  Any  entity  that  the  Commissioner 
determines  would  have  a  conflict  of 
interest  if  the  entity  were  to  receive  a 
cooperative  agreement  under  the 
Benefits  Planning,  Assistance,  and 
Outreach  Program:  or 

•  Any  organization  described  in 
section  501(c)(4)  of  the  Internal  Revenue 
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Code  of  1968  that  engages  in  lobbying 
(in  accordance  with  section  18  of  the 
Lobbying  Disclosure  Act  of  1995,  2 
U.S.C.  1611). 

Note:  Any  protection  and  advocacy 
organization  must  fully  explain  how  it  will 
ensure  there  will  be  no  conflict  of  interest 
between  providing  benefits  planning  and 
assistance  services  and  outreach,  and 
delivering  protection  and  advocacy  services 
to  beneficiaries.  In  particular,  they  must 
show  how  they  will  ensure  full  protection 
and  advocacy  services  will  be  provided  when 
the  complaint  is  against  the  Benefits 
Specialist  or  organization.  Also,  any 
organization  that  applies  to  be  an 
employment  network  under  SSA's  Ticket  to 
Work  and  Self-Sufficiency  Program  must 
fully  explain  how  it  will  ensure  there  will  be 
no  conflict  of  interest  if  it  also  receives  a 
cooperative  agreement  to  provide  benefits 
planning,  assistance,  and  outreach.  This  is 
especially  important  in  the  area  of  assisting 
beneficiaries  with  PASS  plans  or  other  work 
incentives  which  will  enable  them  to  keep 
receiving  benefits,  thus  delaying,  or 
preventing  entirely,  payments  to  the 
employment  network. 

B.  Targeted  Geographic  Area/ 
Population 

While  SSA  recognizes  that  not  every 
SSDI  or  SSI  beneficiary  with  a  disability 
will  access  benefits  planning, 
assistance,  and  outreach,  it  must  be 
available  to  each  via  the  project 
targeting  Wyoming.  Therefore,  the 
awarded  project  must  make  those 
services  available  to  all  SSDI  and  SSI 
beneficiaries  with  disabilities  within 
that  geographic  cirea.  Because  youth 
with  disabilities  is  such  an  important 
population  to  target  for  those  services, 
each  project  must  make  benefits 
planning,  assistance,  and  outreach 
available  to  SSI  recipients  as  young  as 
age  14.  In  providing  benefits  planning, 
assistance,  and  outreach,  projects  must 
make  concerted  and  aggressive  efforts  to 
address  the  needs  of  underserved 
individuals  with  disabilities  fi-om 
diverse  ethnic  and  racial  communities 
(e.g.,  Native  Americans,  Vietnamese).  In 
particular,  applicants  should  show  how 
they  intend  to  do  outreach  in  ways  that 
ensure  interaction  with  diverse 
communities. 

Entities  are  encouraged  to  collaborate 
with  other  public  and/or  private 
organizations  [e.g.,  DOL  One-Stop 
Career  Center),  through  interagency 
agreements  or  other  mechanisms,  if 
necessary,  to  integrate  services  to 
beneficiaries  with  disabilities.  Entities 
should  also  consider  collaboration  with 
other  organizations  to  prepare  an 
application  for  a  cooperative  agreement 
to  provide  benefits  planning,  assistance, 
and  outreach  to  all  beneficiaries  within 
Wyoming. 


An  application  developed  jointly  by 
more  than  one  agency  or  organization 
must  identify  only  one  organization  as 
the  lead  organization  and  official 
applicant.  The  other  participating 
agencies  and  organizations  can  be 
included  as  co-applicants,  subgrantees 
or  subcontractors. 

C.  Application  Process 

The  cooperative  agreement 
application  process  consists  of  a  one- 
stage,  full  application.  Independent 
reviewers  will  competitively  review  the 
application  against  the  evaluation 
criteria  specified  in  this  announcement 
[see  Part  V). 

D.  Application  Consideration 

Applications  will  initially  be  screened 
for  relevance  to  this  announcement.  If 
judged  irrelevant,  the  application  will 
be  retmned  to  the  applicant.  Also, 
applications  that  do  not  meet  the 
applicant  eligibility  criteria  m  Section  A 
above  will  not  be  accepted. 

Applications  that  are  complete  and 
conform  to  the  requirements  of  this 
annoimcement,  the  instructions  in  Form 
SSA-96-BK,  and  the  separate 
instructions  for  completing  Part  III, 
Program  Narrative  (of  the  SSA-96-BK), 
will  be  reviewed  competitively  against 
the  evaluation  criteria  specified  in  Part 
V  of  this  announcement  and  evaluated 
by  Federal  and  non-Federal  personnel. 
See  Part  VI  for  instructions  on  obtaining 
Form  SSA-96-BK.  The  results  of  this 
review  and  evaluation  will  assist  the 
Commissioner  in  making  the  award 
decision.  Although  the  results  of  this 
review  are  a  primary  factor  considered 
in  making  the  decisions,  the  review 
score  is  not  the  only  factor  used.  In 
selecting  eligible  applicants  to  be 
funded,  consideration  will  be  given  to 
achieving  statewide  accessibility  to 
benefits  planning,  assistance,  and 
outreach. 

The  application  requirements  in  Part 
rV  are  the  minimimi  amount  of  required 
project  information.  Projects  are 
responsible  for  collecting  management 
information  (MI)  according  to  the 
guidelines  provided,  producing  regular 
reports  according  to  the  guidelines 
provided,  and  producing  a  final  report 
which  analyzes  the  successes  and/or 
failures  of  the  methodology  used  to 
provide  benefits  planning,  assistance, 
and  outreach  to  SSDI  and  SSI 
beneficiaries,  and  others. 

All  projects  must  adhere  to  SSA's 
Privacy  and  Confidentiality  Regulations 
(20  CFR  part  401)  for  maintaining 
records  of  individuals,  as  well  as 
provide  specific  safeguards  surrounding 
beneficiary  information  sharing,  paper/ 
computer  records/data,  and  other  issues 


potentiedly  arising  from  providing 
benefits  planning,  assistance,  and 
outreach  to  SSDI  and  SSI  beneficiaries 
with  disabilities.  Personal  beneficiarv 
data  should  be  accessible  to  only  project 
personnel  by  way  of  locked  file 
cabinets,  computer  password 
protections,  etc. 

E.  Application  Approval 

A  cooperative  agreement  award  will 
be  issued  within  the  constraints  of 
available  Federal  funds  and  at  the 
discretion  of  SSA.  The  official  award 
document  is  the  "Notice  of  Cooperative 
Agreement  Award."  It  will  provide  the 
amount  of  the  award,  the  purpose  of  the 
award,  the  term  of  the  agreement,  the 
total  project  period  for  which  support  is 
contemplated,  the  amount  of  financial 
participation  required,  and  any  special 
terms  and  conditions  of  the  cooperative 
agreement. 

F.  Costs 

Federal  cooperative  agreement  funds 
may  be  used  for  allowable  costs 
incurred  by  awardees  in  conducting 
direct  benefits  planning,  assistance,  and 
outreach  services  to  SSA's  beneficiaries 
with  disabilities.  These  costs  could 
include  administrative  and  overall 
project  management  costs,  within  the 
limitations  discussed  earlier. 

Federal  cooperative  agreement  funds 
are  not  intended  to  cover  costs  that  are 
reimbursable  under  an  existing  public 
or  private  program,  such  as  social 
services,  rehabilitation  services,  or 
education.  No  SSDI  or  SSI  benefician,' 
can  be  charged  for  any  service  delivered 
under  a  Benefits  Planning,  Assistance, 
and  Outreach  Program  cooperative 
agreement,  including  preparing  a  PASS. 
Benefits  planning  and  assistance 
services  are  intended  to  be  free  and 
must  be  made  accessible  to  all  SSA 
beneficiaries  with  disabilities  in  the 
project's  target  geographical  area. 
Project  funds  should  not  be  used  to 
create  new  benefits  or  extensions  of 
existing  benefits. 

Part  rV.  Program  Requirements 

A.  General  Requirements 

The  cooperative  agreement  awardees 
shall: 

1.  Work  with  SSA's  technical 
assistance  and  training  contractor  in 
arranging  training  for  Benefits 
Specialists; 

2.  Provide  a  brief  project  description 
to  the  contractor; 

3.  Employ  Benefits  Specialists  and 
have  them  attend  an  initial  5-day  face- 
to-face  training  session  within  90  days 
of  award.  SSA's  technical  assistance  and 
training  contractor  will  provide 
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technical  assistance  and  training  to 
projects  about  SSA's  programs  and  work 
incentives  (eg.,  trial-work  period 
(T\VP).  extended  period  of  eligibilitv 
(EPE),  impairment-related  work 
expenses  (IRWE).  Plan  for  .\chieving 
Self-Support  (PASS).  1619(a)  and  (b). 
diid  Medicaid  buy-in  provisions/ 
Balanced  Budget  Act):  Medic:are  and 
Medicaid:  and  on  other  Federal  work 
incentives  programs.  The  applicant  is 
responsible  for  providing  technical 
assistance  and  training  to  Benefits 
Specialists  about  State  and  local 
program.s. 

4.  Have  Benefits  Specialists  attend 
refresher/follow-up  and  new  hire 
training  sessions,  as  needed,  and  take 
part  in  the  evaluation  of  training 
activities  and  the  evaluation  of  ongoing 
training  needs  evaluation  by  the 
contractor. 

5.  Within  90  days  after  award,  the 
applicant  will  ensure  Benefits 
Specialists  have  completed  training, 
have  developed  outreach  plans  and 
begun  initial  outreach,  and  are  prepared 
to  provide  direct  benefits  planning  and 
assistance  services  to  all  SSD!  and  SSI 
beneficiaries  with  disabilities  within  the 
targeted  geographic  area  who  are 
requesting  these  services; 

6.  Finalize  the  MI  svstem  data 
collection  elements  (as  defined  by  SSA) 
and  procedures  with  SSA  and  assure 
compatibilitv  with  the  \'Cr  data 
collection  program  within  60  days  after 
award; 

7.  Develop  and  submit  quarterly 
reports  that  contain  MI  to  SSA.  Office  of 
Acquisition  and  Grants  (C)AG): 

8.  Develop  and  submit  quarterlv 
financial  reports  to  SSA,  OAG; 

9.  Provide  a  description  of  all  planned 
changes  to  the  project  design  for 
approval  by  SSA  prior  to 
implementation: 

10.  Cooperate  with  SSA  in  scheduling 
and  conducting  site  visits: 

11.  Develop  and  maintain  a 
collaborative  working  relationship  with 
the  local  servicing  Social  Security 
office: 

12.  Implement  an  ongmng 
management  and  quality  assurance 
process  that  uses  MI  data;  and 

13.  Attend  scheduled  conferences, 
participate  in  panel  and  small  group 
discussions,  and  make  project 
presentations. 

B.  Description  of  Projects 

The  project  awardee  shall: 
•  Provide  direct  individualized 
benefits  planning  and  assistance, 
including  information  on  the 
availabilitv  of  protection  and  advocacy 
services,  to  beneficiaries  with 
disabilities,  including  individuals 


participating  in  the  Ticket  to  Work  and 
Self-Sufficiencv  Prf)gram  established 
under  section  1 14H  of  the  .Act,  the 
program  established  under  section 
lftl9(a]  of  the  .Act.  and  other  programs 
that  are  designed  to  eni:ourage  disabled 
bent'ficiaries  to  work; 

•  (Conduct  ongoing  outreach  efforts  to 
benefit:iaries  with  disabilities  (and  to 
the  families  of  such  beneficiaries)  who 
are  poteiitiallv  eligible  to  participate  in 
Federal  or  State  work  incentives 
programs  that  are  designed  to  assist 
beneficiaries  with  disabilities  to  work. 
bv  preparing  .tnd  disseminating 
information  and  explaining  such 
programs.  In  conducting  benefits 
planning  assistance,  and  outreach 

a(  tivities.  project  awardees  will  work  in 
cooperation  with  other  Federal.  State, 
and  private  agencies  and  nonprofit 
organizations  that  serve  beneficiaries 
with  disabilities,  and  with  agencies  and 
organizations  that  focus  on  vocational 
rehabilitation  and  work-related  training 
and  counseling,  including  DOL  One- 
Stop  Career  Centers. 

In  order  to  be  considered  for  an 
award,  applicants  must  describe: 

•  Their  understanding  of  benefits 
planning  and  assistance,  including  the 
benefits  programs  with  which  they  have 
worked  in  the  past; 

•  How  they  will  notify  all  SSDI  and 
SSI  beneficiaries  with  disabilities  in 
Wyoming  about  benefits  planning  and 
assistance  and  provide  those  services  to 
beneficiaries: 

•  Their  understanding  of  outreach, 
and  how  thev  will  conduct  outreach  to 
all  SSDI  and  SSI  beneficiaries  with 
disabilities  (and  their  families)  in 
Wvoming  who  are  poteiitiallv  eligible  to 
participate  in  Federal  or  State  work 
incentives  programs  designed  to  assist 
beneficiaries  with  disabilities  to  work, 
and.  particularly,  how  the  outreach 
strategies,  information,  and  materials 
will  he  modified  to  seek  out  different 
ethnic:  and  rac;ial  groups: 

•  The  scope  of  the  project;  and 

•  How  that  project  achiev;?s  the 
Benefits  Planning.  Assistance,  and 
Outreach  Program  goals  in  Part  I. 
Section  D. 

The  applic:ants  must  al.so  descnbe 
how  they  will  address  any  special 
cultural  requirements  of  populations 
{eg  .  Native  .Aineric^ans)  within  the 
targeted  geographic:  area,  as  well  as  non- 
English  speaking  populations  [e.g., 
Vietnamese)  and  SSI  rec  ipi'^nts  as  young 
as  age  14. 

In  providing  benefits  planning  and 
assistance  services,  and  conducting 
outreach.  projec:ts  must  be  sensitive  to 
issues  suc;h  as  cultural  differenc:es  and 
non-English  speaking  populations 
within  the  areas  they  serve  (e.g.,  Natire 


Americans.  Vietnamese).  Specifically, 
projects  must  address  the  needs  of 
underserved  individuals  with 
disabilities  from  diverse  ethnic  and 
racial  communities  and  show  how  they 
intend  to  provide  outreach  in  ways  that 
ensure  interaction  with  diverse 
communities.  (SSA  awarded  a  contract 
to  the  University  of  Montana  to  provide 
technical  assistance  on  Native  American 
cultural  and  tribal  considerations  to 
Benefits  Specialists  in  the  Benefits 
Planning.  Assistance,  and  Outreach 
program.) 

Applicants  must  also  provide 
information  on: 

•  Collaborative  relationships  with 
relevant  agencies,  including  SSA's  field 
offices,  and  organizations  (e.g..  Centers 
for  Independent  Living,  DOL  One-Stop 
Career  Centers); 

•  Specific  services  and  supports  that 
will  be  involved  in  the  project  and  their 
roles; 

•  Case  management  and  monitoring 
systems  and  techniques  to  be  used  (see 
http  ://v\-ww.  ssa  gov/work/BPA  O/ 
bpao.html  for  further  information 
regarding  an  available  case  management 
system  for  Benefits  Planning, 
Assistance,  and  Outreach  projects); 

•  Methods  of  evaluating  benefits 
planning,  assistance,  and  outreach 
provided;  and 

•  The  MI  and  quality  assurance 
process  that  will  be  used. 

Applicants  must  also  describe  how 
Benefits  Specialists  will  be  trained  on 
numerous  supports  which  are  often 
used  bv  people  with  disabilities,  such  as 
long-term  care,  subsidized  housing, 
paratransit,  and  food  stamps;  variations 
in  benefits  and  services  in  Wyoming; 
Wyoming's  work  incentives  programs; 
workers'  compensation  and 
unemployment  insurance  programs; 
vocational  rehabilitation  services;  work- 
related  training  and  counseling 
programs;  and  other  community-based 
support  programs  designed  to  enable 
people  with  disabilities  to  work. 

Applicants  must  also  describe  how 
Benefits  Specialists  will  be  trained  to 
conduct  outreach  by  providing 
information,  guidance,  and  planning  to 
beneficiaries  with  disabilities  on  the; 

•  Availability  and  interrslation  of  any 
Federal  or  State  work  incentives 
programs  designed  to  assist 
beneficiaries  with  disabilities  for  which 
the  individual  may  be  eligible  to 
participate; 

•  Adequacy  of  any  health  benefits 
coverage  that  may  be  offered  by  an 
employer  of  the  individual  and  the 
extent  to  which  other  health  benefits 
coverage  may  be  available  to  the 
individual;  and 
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•  Availability  of  protection  and 
advocacy  services  for  beneficiaries  with 
disabilities  and  how  to  access  such 
services. 

Note:  The  technical  assistance  and  training 
contractor  may  provide  technical  assistance 
materials  to  enable  project  Benefits 
Specialists  to  get  information  about  the 
subjects  in  the  preceding  paragraphs. 
However,  each  awardee  shall  be  responsible 
for  ensuring  that  BeneBts  Specialists  are 
well-versed  in  these  areas. 

Applicants  must  describe  any  plans 
they  have  to  collaborate  or  coordinate 
with  public  and  private  organizations  to 
achieve  and/or  improve  their  project 
goals  and  submit  evidence  to  SSA  of 
these  organizations'  capabilities,  and 
willingness  to  participate  (e.g.,  letters  of 
intent,  memoranda  of  understanding). 
Applicemts  should  not  request  letters  of 
intent  or  commitment  from  SSA  field 
offices.  SSA  will  assine  field  office 
cooperation. 

Each  applicant  must  describe  the 
number  of  beneficiaries  with  disabilities 
it  expects  to  serve.  SSA  records  indicate 
there  are  approximately  1 1 ,500 
beneficiaries  in  Wyoming. 

Ndte:  All  SSDI  and  SSI  beneficiaries 
(including  SSI  recipients  as  young  as  age  14) 
within  the  geographic  area  served  by  the 
project,  must  be  able  to  access  benefits 
planning,  assistance,  and  outreach  via  the 
project. 

The  project  may  be  part  of  a  larger 
State  initiative;  e.g.,  a  DOL  One-Stop 
Career  Center,  that  serves  other 
individuals  with  disabilities,  such  as 
TANF  recipients;  however,  funds 
provided  by  SSA  imder  the  cooperative 
agreements  cannot  be  used  to  serve 
people  with  disabilities  who  are  not 
beneficiaries  of  SSDI  and/or  SSI. 

C.  Benefits  Specialist  Responsibilities 
and  Competencies 

1 .  Responsibilities 

The  cooperative  agreement  awardee 
shall  select  individuals  who  will  act  as 
Benefits  Specialists.  Benefits  Specialists 
Vifill  provide  work  incentives  planning 
and  assistance  directly  to  beneficiaries 
with  disabilities;  conduct  outreach 
efforts  to  beneficiaries  with  disabilities 
(and  their  families),  who  are  potentially 
eligible  to  participate  in  Federal  or  State 
work  incentives  programs  designed  to 
assist  disabled  beneficiaries  to  work; 
and  work  in  cooperation  with  Federal, 
State,  and  private  agencies  and 
nonprofit  organizations  that  serve 
beneficicu-ies  with  disabilities.  Benefits 
Specialists  will  also  provide 
information  on  the  adequacy  of  health 
benefits  coverage  that  may  be  offered  by 
an  employer  of  a  beneficiary  with  a 
disability;  the  extent  to  which  other 


health  benefits  coverage  may  be 
available  to  that  beneficiary;  and  the 
availability  of  protection  and  advocacy 
services  for  beneficiaries  with 
disabilities,  and  how  to  access  such 


services. 


Benefits  Planning.  Benefits  planning 
requires  an  in-depth  understanding  of 
the  current  status  of  a  beneficiary  being 
served.  Initial  benefits  planning  will 
support  a  beneficiary  over  a  period  of 
several  weeks  to  several  months, 
concluding  when  the  beneficiary  has 
received  guidance  to  support  informed 
choices.  Benefits  Specialists  will 
establish  plans  for  beneficiaries  with 
disabilities,  and  develop  long-term 
supports  that  may  be  needed  to  ensure 
success.  Following  the  initial  benefits 
planning  process,  they  will  provide 
periodic,  follow-up  planning  services  to 
ensure  that  the  information,  analysis, 
and  guidance  are  updated  as  new 
conditions  (with  regard  to  the 
applicable  programs  or  to  the 
individual's  situation)  arise. 

To  provide  benefits  planning  services. 
Benefits  Specialists  will: 

•  Obtain  and  evaluate  comprehensive 
information  about  a  beneficiary'  with  a 
disability  on  the  following: 

— Beneficiary  background  information, 

— Disability, 

— Employment  and  earnings, 

— ResoiU'ces, 

— Federal  and  State  benefits, 

— Health  insurance, 

— Work  expenses, 

— Work  incentives,  and 

— Service(s)  and  supports; 

•  Assess  the  potential  impacts  of 
employment  and/or  other  changes  on  a 
beneficiary's  Federal  and  State  benefits 
eligibility  and  overall  financial  well- 
being; 

•  Provide  information  and  assist  the 
beneficiary  in  understanding  and 
assessing  the  potential  impacts  of 
employment  and/or  other  actions  or 
changes  on  his/her  life  situation,  and 
provide  specific  guidance  regarding  the 
affects  of  various  work  incentives; 

•  Develop  a  comprehensive 
framework  of  possible  options  available 
to  a  beneficiary  and  projected  results  for 
each  as  part  of  the  career  development 
and  employment  process;  and 

•  Ensiu-e  confidentiality  of  all 
information  provided. 

Benefits  Assistance.  Benefits 
assistance  involves  the  delivery  of 
information  and  direct  supports  for  the 
purpose  of  assisting  a  beneficiary  in 
dealing  with  benefit  issues  and 
effectively  managing  benefits.  Benefits 
assistance  also  involves  providing 
information  and  referral  and  problem- 
solving  services  as  needed.  Benefits 


management  services  will  generally 
build  on  previous  planning  and 
assistance  services  and  include  periodic 
updates  of  an  individual's  specific 
information,  reassessment  of  benefit(s) 
and  overall  impacts,  education  and 
advisement,  and  additional  planning  for 
monitoring  and  managing  benefits  and 
work  incentives. 

To  provide  benefits  assistance 
services,  Benefits  Specialists  will: 

•  Provide  time-limited  direct 
assistance  to  a  beneficiary  in  the 
development  of  a  comprehensive,  long- 
term  benefits  management  plan  to  guide 
the  effective  monitoring  and 
management  of  Federal  and  State 
benefits  and  work  incentives.  Specific 
components  of  the  plan  must  address: 
— Desired  benefit  and  work  outcomes, 
— Related  steps  or  activities  necessar\'  to 

achieve  outcomes. 
— Associated  dates  or  time  frames, 
— Building  on  initial  benefits  planning 

efforts  including  information 

gathering,  analysis  and  advisement, 

aijd 

•  Benefits/financial  analysis  (pre-  and 
post-employment); 

•  Provide  time-limited,  intensive 
assistance  to  beneficiaries,  their  key 
stakeholders,  and  their  support  teams  in 
making  informed  choices  and 
establishing  both  employment-related 
goals  as  well  as  needed  benefits 
management  supports.  Needed  benefits 
assistance  could  include: 

— How  SSDI  and  SSI  work  incentives 
programs  may  lead  to  self-supporting 
employment  by  developing  a  PASS. 

— Developing  a  PASS  which  can  be 
used  to  obtain  training,  education, 
and  entrepreneurial  opportunities, 

— How  a  PASS  can  be  used  to  address 
some  of  the  barriers  to  employment, 
such  as  obtaining  a  car  for 
transportation  needs,  and 

— The  1619(b)  provisions  and 
requirements; 

•  Advocate  on  behalf  of  a  beneficiar\' 
with  other  agencies  and  programs, 
which  requires  in-person,  telephone 
and/or  written  communication  with  the 
individual  and  other  involved  parties 
generally  over  a  period  of  several  weeks 
to  several  months: 

•  Provide  time-limited  follow-up 
assistance  as  needed  to  beneficiaries 
who  have  previously  received  benefits 
planning  and  /or  other  types  of  benefits 
assistance  services  and: 

— Assist  them  and  other  involved 

parties  to  update  information, 
— Reassess  impact  of  employment  and 

other  changes  on  benefits  and  work 

incentives,  and 
— Provide  additional  guidance  on 

benefit  options,  issues  and 

management  strategies; 
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•  Assist  beneficiaries  as  needed  to 
update  benefits  management  plan; 

•  Provide  information,  referral,  and 
problem-solving  support: 

•  Provide  ongoing,  comprehensive, 
benefits  monitoring  and  management 
assistance  to  beneficiaries  who  are 
likely  to  experience  employment, 
benefits,  or  other  changes  that  may 
dramatically  affect  their  benefit(s) 
status,  health  care,  or  overall  financial 
well  being;  and 

•  Provide  long-term  benefits 
management  on  a  scheduled, 
continuous  basis,  allowing  for  the 
planning  and  provision  of  supports  at 
regular  checkpoints,  as  well  as  critical 
transition  points  in  an  individual's 
benefits,  employment  and  overall 
situation. 

Outreach.  Outreach  activities  are 
ongoing,  systematic  efforts  to  inform 
individuals  of  available  work 
incentives^  as  well  as  the  services  and 
supports  available  to  enable  them  to 
access  and  benefit  from  those  work 
incentives.  Outreach  efforts  should  be 
targeted  directly  to  SSDl  and  SSI 
beneficiaries  with  disabilities,  their 
families,  and  to  advocacy  groups  and 
service  provider  agencies  that  hav 
regular  contact  with  them.  Outreach 
activities  should  be  directed  toward  and 
sensitive  to  the  needs  of  individuals 
from  diverse  ethnic  background.s. 
persons  with  English  as  their  second 
language,  as  well  as  non-English 
speaking  persr)ns.  individuals  residing 
in  highly  urban  or  rural  artMs.  and  other 
traditionally  underserved  groups. 

To  conduct  ongoing  outreach. 
Benefits  Specialists  will: 

•  Prepare  and  disseminate 
information  explaining  Federal  or  State 
work  incentives  programs  and  their 
interrelationships:  and 

•  Work  in  cooperation  with  other 
Federal.  State,  and  private  agencies  and 
nonprofit  organizations  that  serve 
beneficiaries  with  disabilities,  and  with 
agencies  and  organizations  that  focus  on 
vocational  rehabilitation  and  work- 
related  training  and  counseling. 

The  Benefits  Specialists  will  conduct 
outreach  to  SSDI  and  SSI  beneficiaries 
with  disabilities  (and  their  families), 
who  are  potentially  eligible  to 
participate  in  Federal  or  State  work 
incentives  programs  that  are  designed  to 
assist  beneficiaries  with  disabilities  to 
work. 

2.  Competencies 

Applicants  must  ensure  that  Benefits 
Specialists  have  the  skills  required  to 
competently  provide  benefits  planning 
and  assistance  services,  and  outreach. 
We  prefer  that  cooperative  agreement 
awardees  use  Benefits  Specialists  who 


have  attained  a  bachelor's  degree  in  a 
relevant  field,  or  that  they  use  Benefit 
Specialists  with  relevant  experience. 
Benefit  Specialists  may  possess  a 
combination  of  education  and 
experienc:e  if  the  experience  provides 
the  knowledge,  skills  and  abilities  to 
perform  successfully  the  duties  of  the 
position. 

Benefits  Specialists  should  bring  the 
following  knowledge,  skills,  and 
abilities  to  the  position: 

•  Basic  math  skills,  with  an  emphasis 
on  problem  solving: 

•  Deductive  ability  with  analytical 
thinking  and  creative  problem  solving 
skills; 

•  Acceptable  interviewing  skills: 

•  Ability  to  interpret  Federal  laws, 
regulations,  and  administrative  code 
about  public  benefits; 

•  Communication  skills  (written  and/ 
or  verbal): 

•  Knowledge  of  iTiedic:al  terminology 
and  awareness  of  cultural  and  political 
issues  pertaining  to  various  populations 
and  to  various  disabilities;  and 

•  Basic  computer  skills. 
Benefits  Specialists  will  need  to 

become  proficient  in  the  following 
knowledge,  skills,  and  abilities: 

•  SSDI  and  SSI  disability  programs; 

•  Knowledge  of  all  public  benefits 
programs,  including  operations  and 
inter-relationships; 

•  Translating  technical  information 
for  lay  individuals: 

•  Accessing  information  in  a  variety 
of  ways  (including  the  ability  to  be  able 
to  recognize  when  additional 
information  is  needed): 

•  Interpersonal  skills  [e.g..  recognize 
and  help  people  manage  anger  and 
conflict.  en)ov  working  with 
individuals): 

•  C^ounseling  skills  (ability  to  listen, 
evaluate  alternatives,  advise  on 
potential  ciuse  of  action): 

•  Knowledge  of  SSA  field  office 
structure  and  how  to  work  with  various 
work  incentives  coordinators  [e.g.. 
P.-\.SS  specialists,  employment  support 
representatives): 

•  Knowledge  of  the  structure  and 
design  of  public  and  privatt;  benefits 
systems  and  local  community  services; 
and 

•  Knowledge  of  ethics  (e.g., 
(onfidentialitv.  conflict  of  interest). 

The  applicant  must  clearly  explain 
how  it  will  ensure  all  individuals  hired 
as  Benefits  Specialists  will  possess  or 
acquire  the  relevant  knowledge,  skills 
and  abilities.  SSA  has  contracted  with 
separate  entities  to  provide  technical 
assistance  and  training  to  cooperative 
agreement  awardees  on  an  ongoing  basis 
about  SSA's  programs  and  work 
incentives,  Vledicare  and  Medicaid,  and 


other  Federal  work  incentives  programs. 
Those  entities  are:  Cornell  University 
for  SSA  Regions  I,  II  and  V;  Virginia 
Commonwealth  University  for  Regions 
III.  IV.  VI.  and  IX:  and  the  University  of 
Missouri,  Columbia  for  Regions  VII,  VIII 
(including  Wyoming),  and  X.  The 
applicant  is  responsible  for  providing 
technical  assistance  and  training  to 
Benefits  Specialists  about  State  and 
local  programs. 

D.  Management  Information  and 
Reporting 

In  addition  to  cooperating  with  the 
surveys  outlined  in  Part  I,  Section  D, 
entities  must  provide  all  collected  data 
and  report  the  results  to  SSA's  Office  of 
Acquisition  and  Grants,  as  described 
below. 

Common  data  elements,  as  defined  by 
SSA.  will  be  collected  through  a  data 
base  designed  and  managed  by  VCU. 
The  awardee  and  SSA  will  use  the 
management  information  (MI)  data  to 
manage  the  project  and  to  determine 
what  additional  resources  or  other 
approaches  may  be  needed  to  improve 
the  process.  The  data  will  also  be 
valuable  to  SSA  in  its  analysis  of  and 
future  planning  for  the  SSDI  and  SSI 
programs. 

The  Wyoming  project  must  adhere  to 
SSA's  Privacy  and  Confidentiality 
Regulations  (20  CFR  part  401)  for 
maintaining  records  of  individuals',  as 
well  as  provide  specific  safeguards 
surrounding  beneficiary  information 
sharing,  paper/computer  records/data, 
and  other  issues  potentially  arising  from 
providing  benefits  planning,  assistance, 
and  outreach  to  SSDI  and  SSI 
beneficiaries  with  disabilities.  Personal 
beneficiarv  data  should  be  accessible 
only  to  project  personnel  by  way  of 
locked  file  cabinets,  computer  password 
protections,  etc. 

The  Wyoming  project  shall  collect 
specific  data  elements  on  their 
counselors  and  all  SSA  beneficiaries/ 
recipients  who  receive  BPAO  services, 
from  the  project.  This  data  shall  be 
entered  by  the  project  into  the  online 
BPAO  National  Data  Entry  System  (see 
http://vi,-ww. vcu-barc.org/data.html  for 
additional  information).  For  the  purpose 
of  providing  MI  to  SSA  in  support  of  the 
implementation  and  management  of  the 
project,  the  project  will  collect,  analyze, 
and  summarize  the  data  listed  below: 

Beneficiary  Background  Information 

1.  Beneficiary/recipient  name  (Last, 
First,  Middle). 

2.  Date  of  birth. 

3.  Gender. 

4.  Special  language  or  other 
considerations. 

5.  Mailing  address. 


K.annt\ 


VaAar'xX    Dooictor /\'mI     KH     Mr>     7n9/MnnHav     nrtnhpf    70     ?.nn?l  /  NnticR.S 


Federal  Register /Vol.  68,  No.  202 /Monday,  October  20,  2003 /Notices 


59969 


6.  Telephone  number. 

7.  Social  Security  number. 

8.  Representative  payee  (RP)  name  (if 
applicable). 

9.  RP  address 

10.  Current  level  of  education 

1 1 .  Whether  pursuing  education 
currently  and  at  what  level  (e.g.,  post 
secondary,  continuing  adult  education, 
special  education,  vocational  education) 

12.  Proposed  educational  goals 

13.  Primary  diagnosis 

14.  Secondary  diagnosis  (if 
applicable] 

15.  Employer  health  care  coverage  at 
outset  (if  working) 

16.  Other  health  care  coverage 

Employment  Information  (Current  and 
Proposed  Goal — Where  Applicable) 

1.  Self-employed  or  employee 

2.  Type  of  work 

3.  Beginning  date 

4.  Hours  per  week 

5.  Monthly  gross  earned  income 

6.  Monthly  net  earned  income 

7.  Work-related  expenses 

Proposed  Training  Information 

1 .  Work-related  training/counseling 
program 

2.  Proposed  other  training 

Benefits  (Current  and  Expected  Changes 
if  Employment  Goals  Are  Reached) 

1.  SSDI 

2.  SSI 

3.  Concurrent  (SSDI  and  SSI) 

4.  Medicare 

5.  Medicaid 

6.  Private  Health  Insurance 

7.  Subsidized  housing  or  other  rental 
subsidies 

8.  Food  Stamps 

9.  General  Assistance 

10.  Workers  Compensation  benefits 

1 1 .  Unemployment  Insurance  benefits 

12.  Other  Federal,  State,  or  local 
supports,  including  TANF  (specify) 

Incentives  To  Be  Used 

1.  Trial- work  period  (TWP) 

2.  Extended  period  of  eligibility  (EPE) 

3.  Impairment-related  work  expenses 
(IRWE) 

4.  Plan  for  achieving  self-support 
(PASS) 

5.  1619(a) 

6.  1619(b) 

7.  Medicaid  buy-in  provisions/ 
Balanced  Budget  Act 

8.  Blind  Work  Expense 

9.  Student  Earned  Income  Exclusion 

10.  Subsidy  Development 

1 1 .  Extended  Medicare 

Provisions  To  Be  Used 

1.  Property  Essential  to  Self-Support 

2.  Expedited  Reinstatement  of 
Benefits 


3.  Ticket  to  Work  Program 

4.  Continuing  Disability  Review 
Protections 

5.  Section  301 

6.  Unsuccessful  Work  Attempt 

Sei-vices  To  Be  Used 

1.  Vocational  Rehabilitation  services 

2.  Paratransit  services 

3.  Protection  and  Advocacy  services 

4.  Work-related  training/counseling 
program 

5.  DOL  One-Stop  Career  Center 
services 

6.  Transitioning  youth  services  (from 
school  to  post-secondary  education  or  to 
work) 

Monthly  Benefits  Planning,  Assistance, 
and  Outreach  Activities  Performed  by 
Benefits  Planning  Organization 

1.  Number  of  SSDI/SSI  beneficiaries 
(over  age  18)  requesting  assistance 
(initial  and  repeat  requests). 

2.  Number  of  SSDI/SSI  beneficiaries 
(ages  14  to  18)  requesting  assistance 
(initial  and  repeat  requests). 

3.  Number  of  new  benefits 
management  plans  prepared. 

4.  Number  of  updated  benefits 
management  plans  prepared. 

5.  Number  of  presentations  given  at 
forums,  conferences,  meetings,  etc. 

Additional  information  such  as  the 
time  spent  per  recipient,  the  reason  for 
ser\'ice  request,  the  level  of  service 
provided,  and  any  anticipated 
employment  status  change  of  the 
beneficiary  will  also  be  reported  by 
awardee.  All  data  elements  are  to  be 
collected  in  accordance  with  precise 
definitions  to  be  provided  by  SSA  as 
part  of  the  application  package. 
Adherence  to  such  precise  definitions  is 
crucial  to  the  comparability  of  the  data 
across  project  sites. 

The  entities  awarded  a  cooperative 
agreement  under  this  notice  shall 
submit  quarterly  progress  reports  to 
SSA,  OAG.  SSA  expects  that  the  project 
will  need  a  period  of  time  to  begin 
providing  services  and  collecting 
management  information.  Therefore,  the 
first  quarterly  report  shall  include  a 
description  of  the  project,  a  status  of 
data  collection  operations,  actions  that 
were  taken,  planned  actions,  and  a 
description  of  how  the  project  is 
addressing  the  needs  of  individuals 
with  disabilities  from  diverse  ethnic  and 
racial  communities,  both  in  benefits 
plaiming  and  in  carrying  out  outreach 
activities. 

Subsequent  reports  shall  provide:  a 
status  of  the  project,  any  problems  or 
proposed  changes  in  the  project  (e.g., 
requests  for  technical  assistance  from 
contractor,  interagency  agreement 
change);  specific  information  (baseline 


data/program  statistics)  required  by 
SSA,  including  that  listed  above;  a 
description  of  how  the  project  is 
addressing  the  needs  of  individuals 
with  disabilities  from  diverse  ethnic  and 
racial  communities,  both  in  benefits 
planning  and  in  canying  out  outreach 
activities;  actions  that  were  taken,  and 
planned  actions.  The  quarterly  reports 
shall  be  submitted  to  SSA,  OAG.  within 
30  days  after  the  end  of  the  quarter. 

SSA  personnel  (SSA  Project  Officer 
and/or  other  staff)  expect  to  visit  this 
project  at  least  once.  The  SSA  Project 
Officer  shall  review  site  operations, 
including  collection  of  management 
information,  and  evaluate  how  projects 
are  finding  ways  to  make  benefits 
planning,  assistance,  and  outreach 
activities  more  effective  in  achieving 
SSA's  Benefits  Planning.  Assistance, 
and  Outreach  Program  goals. 

Staff  members  shall  attend  an  initial 
training  meeting  that  will  include  an 
orientation  session  by  SSA,  and 
subsequent  scheduled  conferences  at 
SSA  headquarters  or  alternate  sites 
chosen  by  SSA.  Those  meetings  will 
provide  the  awardee  of  the  cooperative 
agreement  with  the  opportunity  to. 
exchange  information  with  SSA  and 
other  awardees. 

E.  Evaluation 

Process  Evaluation 

The  purpose  of  process  evaluation  is 
for  SSA  and  the  awardee  to  assess  how 
the  project  functioned  and  how  the 
process  might  be  altered  to  provide 
more  efficiently  and/or  successfullv  the 
services  required  under  section  1149  of 
the  Act.  The  process  evaluation  will 
require  both  data  collection  and 
qualitative  observational  evaluation 
through  site  visits  and/or  project 
reporting. 

Participant  Experience 

The  goal  of  these  cooperative 
agreements  is  the  provision  of  ser\'ices 
to  enhance  beneficiary'  awareness  and 
understanding  of  SSA  work  incentives 
and  thereby  enhance  beneficiaries" 
ability  to  make  informed  choices 
regarding  work.  The  goal  is  not  to 
provide  employment  services. 
Nevertheless,  SSA  is  clearly  interested 
in  identif>'ing  participant  outcomes 
under  the  Benefits  Planning,  Assistance, 
and  Outreach  Program  to  determine  the 
extent  to  which  participants  achieve 
their  employment,  financial,  and  health 
care  goals.  Therefore,  SSA  is  requiring 
that  cooperative  agreement  awardees 
collect  data  regarding  the  employment 
status,  benefit  status,  and  income  of 
beneficiaries  before  providing  services 
under  these  cooperative  agreements. 
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SSA  intend.s  to  use  this  information  to 
support  the  sample  selection  for 
participants  \n  the  customer  satisfaction 
survey  This  will  allow  SSA  to  include 
the  e.xperiences  and  outcomes  of  a  broad 
range  of  beneficiaries. 

This  project  shall  submit  periodic 
reports  (as  described  in  Part  IV.  Section 
D,  .Management  Information  and 
Reporting]  to  SSA.  OAC;.  Data  and 
information  that  are  used  in  preparing 
the  reports  can  be  used,  for  e.xample,  to 
improve  the  efficiency  of  the  project's 
operations,  use  of  staff,  and  linkages 
between  the  project  and  th^*  programs 
for  which  benefits  planning  is  needed  to 
better  meet  the  needs  of  target 
populations.  In  addition,  the  evaluation 
results  will  be  disseminated  to  other 
projects  to  promote  learning,  program 
refinements,  and  facilitate  partnership 
and  achievement  of  project  objectives. 
Timely  comprehensive  MI  data  also 
allows  for  cost  accounting,  which  helps 
improve  the  efficiency  of  service 
approaches  and  may  inform  future 
policy  decisions 

Part  V.  Application  Review  Process  and 
Evaluation  Criteria 

A  Screening  Requirements 

All  applications  that  meet  the 
deadline  will  be  screened  to  determine 
completeness  and  conformity  to  the 
requirements  of  this  announcement. 
Complete  and  conforming  applications 
will  then  be  evaluated 

1.  Sumber  of  Copies  The  applicant 
must  submit  one  original  signed  and 
dated  application  and  a  minimum  of 
two  copies.  The  submission  of  seven 
additional  copies  is  optional  and  will 
expedite  processing,  but  will  not  affect 
the  evaluation  or  scoring  of  the 
application. 

2.  Length:The  program  narrative 
portion  of  the  application  (Part  HI  of  the 
SSA-9f>-BK)  may  nf)t  exceed  .30  double- 
spaced  pages  (or  15  single-spaced  pages) 
on  one  side  of  the  paper  only,  using 
standard  (8'  i"  <  11")  size  paper,  and  12- 
point  fr)nt  Attachments  that  support  the 
program  narrative  count  towards  the  JO- 
page  limit:  resumes  and  letters  of 
support  do  not  count  within  the  30-page 
limit. 

B.  Evaluation  Criteria 

Applications  that  pass  the  screening 
process  will  be  independently  reviewed 
by  at  least  three  individuals,  who  will 
evaluate  and  score  the  applications 
based  on  the  evaluation  criteria.  There 
are  four  categories  of  c:riteria  used  to 
score  applications:  Capabilit\': 
relevance/adequacy  of  program  design: 
resources  and  management:  and  quality 
assurance  plaii  The  total  points 


possible  for  an  application  is  100,  and 
sectirms  are  weighted  as  noted  in  the 
descriptions  of  criteria  below. 

Although  the  results  from  the 
independent  panel  reviews  are  the 
primary  factor  used  in  making  funding 
decisions,  they  are  not  the  sole  basis  for 
making  awards.  The  Commissioner  will 
consider  other  factors  as  well  when 
making  funding  decisions.  For  instance, 
the  need  to  assure  the  required 
geographic  distribution  of  projects  may 
take  prec:edence  over  rankings/scores  of 
the  review  panel. 

Following  are  the  evaluation  criteria 
that  SSA  will  use  in  reviewing  all 
applications  (relative  weights  are  shown 
in  parentheses): 

1   Capability  (20  points) 

The  applicants  capability  to  deliver 
benefits  planning  and  assistance 
services  will  he  judged  by: 

•  Description  of  how  entity  will  test 
for  Benefits  Specialist  competencies 
listed  in  Part  IV  and  provide  any  needed 
training  to  ensure  competencies  will  be 
maintained  and/or  enhanced;  (8  points) 

•  Description  of  the  proposed 
administration  and  organization  of  the 
project,  including  the  (existence  of  the 
necessary  administrative  resources  to 
effectively  carry  out  the  project;  and  (7 
points) 

•  Project  Director's  and  key  staffs 
documentation  of  experience  and 
results  of  past  pro)w :ts  of  this  nature 
(extra  consideration  may  be  given  to 
applicants  based  on  the  quality  and 
extent  of  their  experience  in  return-to- 
work  efforts  for  SSDl  and  SSI 
beneficiaries  with  disabilities).  (5 
points) 

2.  Relevance/ Adequacy  of  Project 
Design  (30  points) 

The  ade(]ua(  y  of  project  design  will 
be  judged  by: 

•  A  description  of  the  project 
operations,  including  how  the  project 
will  work  (e.g..  identification  and 
notificaticm  of  potential  project 
participants  about  availability  of 
benefits  planning  and  assistance 
services,  location  for  providing  services, 
ability  to  travel  to  beneficiary,  etc.)  and 
the  quality  of  the  project  design:  (6 
points) 

•  A  concise  and  clear  statement  of  the 
project  goals  and  objectives;  MI  data  to 
be  c:ollected:  specificatitm  of  data 
sources;  including  how  they  will 
interact  with  the  VC.V  data  base:  and 
how  quality  assurance  will  be  realized: 
(5  points) 

•  A  descriptKjn  of  h(jw  the  project 
will  address  provision  of  benefits 
planning,  assistance,  and  outreach  to 


populations  with  special  cultural  or 
language  requirements;  (5  points) 

•  Evidence  of  collaboration  with 
relevant  agencies,  including  collocation 
within  a  DOL  One-Stop  Career  Center 
organization,  in  providing  benefits 
planning  and  assistance  services;  and 
extent  and  clarity  of  collaborative  efforts 
with  other  organizations,  including 
letters  of  intent  or  written  assurances;  (5 
points) 

•  A  description  of  how  the  project 
will  address  provision  of  benefits 
planning,  assistance,  and  outreach  to 
transition-to-work  aged  SSI  youth;  (4 
points) 

•  Description  of  problems  that  may 
arise  and  how  they  will  be  resolved; 
e.g..  how  dropouts  and  inadequate 
numbers  of  participants  will  be 
handled;  and  (3  points) 

•  Evidence  of  how  the  proposed 
approach  will  accomplish  Benefits 
Planning,  Assistance,  and  Outreach 
Program  goals.  (2  points) 

3.  Resources  and  Management  (30 
points) 

Resources  and  management  will  be 
judged  by: 

•  Appropriateness  of  qualifications  of 
the  project  personnel,  as  evidenced  by 
training  and  experience  indicating  that 
they  have  the  skills  required  to 
competently  provide  benefits  planning 
and  assistance  services,  and  outreach;  (8 
points) 

•  Evidence  of  successful  previous 
experience  rela"ted  to  benefits  planning, 
assistance,  and  outreach  program;  (4 
points) 

•  Evidence  that  the  applicant  has  a 
working  knowledge  of  work  incentives 
and  the  various  programs  available  to 
beneficiaries  with  disabilities;  (4  points) 

•  Evidence  of  adequate  facilities  [e.g., 
collocation  within  a  DOL  One-Stop 
Career  Center)  and  resources  to  deliver 
services;  (4  points) 

•  Appropriateness  of  the  case 
management  and  monitoring  systems 
and  techniques,  including  an  MI  system, 
quality  assurance  system,  and  a  range  of 
other  monitoring  and  management 
options;  (3  points) 

•  Extent  and  quality  of  project 
assurances  that  sufficient  resources 
(including  personnel,  time,  funds,  and 
facilities)  will  be  available  to  support 
services  to  beneficiaries;  (3  points) 

•  Evidence  that  the  applicant  will 
meaningfully  involve  family  members 
and  other  representatives  of  target 
groups,  including  advocates  in  the 
process  of  delivery  services;  and  (2 
points) 

•  Cost  effectiveness,  per  client  costs, 
and  reasonableness  of  overall  project 
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cost  relative  to  planned  services.  (2 
points) 

4.  Quality  Assurance  (20  points) 

The  applicant's  quality  assurance 
plan  will  be  judged  by: 

•  Extent  to  which  training  is 
accommodated  and  planned  for  to 
ensure  that  all  Benefits  Specialists 
maintain  knowledge,  skills,  and 
abilities,  and  acquire  more;  (6  points) 

•  Extent  to  which  the  awardee 
proposes  to  use  MI  data  to  improve 
processes  and  ensure  that  all 
information  given  is  accurate  and 
pertinent;  (4  points) 

•  Extent  to  which  the  proposed 
quality  assurance  plan  complies  with 
the  requirements  of  SSA,  in  terms  of 
data  collection,  reporting,  and  ensiuing 
that  only  accurate  information  is 
provided  to  beneficiaries  and  others;  (4 
points) 

•  Extent  to  which  the  proposed  staff 
demonstrates  expertise  in  the  area  of 
benefits  planning  and  assistance;  and  (4 
points) 

•  The  extent  to  which  staff  have 
experience  collecting,  protecting,  and 
analyzing  data  on  beneficiaries  with 
disabilities  to  provide  benefits  planning 
and  assistance  services,  and  outreach.  (2 
points) 

Part  VI.  Instructions  for  Obtaining  and 
Submitting  Application 

A.  Availability  of  Forms 

The  Internet  is  the  primary  means 
recommended  for  obtaining  an 
application  kit  under  this  program 
announcement.  An  application  kit 
containing  all  of  the  prescribed  forms 
and  instructions  needed  to  apply  for  a 
cooperative  agreement  under  this 
announcement  may  be  obtained  at  the 
following  Internet  address:  http:// 
www.  socialsecurity.gov/oag/gmn  ts/ 
ssagrant.htm. 

Although  the  Internet  is  SSA's 
preferred  method  of  making  application 
kits  available,  an  application  kit  also 
may  be  obtained  by  writing  to:  Grants 
Management  Team,  Office  of  Operations 
Contracts  and  Grants,  OAG,  Social 
Security  Administration,  l-E-4  Gwynn 
Oak  Building,  1710  Gwynn  Oak 
Avenue,  Baltimore,  Maryland  21207- 
5279. 

Requests  submitted  by  mail  should 
include  two  return  address  labels.  Also, 
please  provide  the  name,  title  and 
telephone  nimiber  of  the  individual  to 
contact;  and  the  organization's  name, 
street  address,  city,  State  and  ZIP  Code. 

To  ensure  receipt  of  the  proper  kit, 
please  include  program  announcement 
number  SSA-OESP-03-1  and  the  date 
of  this  annoimcement. 


B.  Checklist  for  a  Complete  Application 

The  checklist  below  is  a  guide  to 

ensure  that  the  application  package  has 

been  properly  prepared. 

— An  original,  signed  and  dated 
application  plus  at  least  two  copies. 
Seven  additional  copies  are  optional 
but  will  expedite  processing. 

— The  program  narrative  portion  of  the 
application  (Part  m  of  the  SSA-96- 
BK)  may  not  exceed  thirty  double- 
spaced  pages  (or  fifteen  single-spaced 
pages]  on  one  side  of  the  paper  only, 
using  standard  [SW  x  11^  size  paper, 
and  12 -point  font.  Attachments  that 
support  the  program  narrative  count 
towards  the  30-page  limit;  resumes 
and  letters  of  support  do  not  count  in 
the  limit. 

— Attachments/ Appendices,  when 
included,  should  be  used  only  to 
provide  supporting  documentation. 
Please  do  not  include  books  or 
videotapes  as  they  are  not  easily 
reproduced  and  are  therefore 
inaccessible  to  reviewers. 

— A  complete  application,  which 
consists  of  the  following  items  in  this 
order: 

(1)  Part  I  (Face  page) — Application  for 
Federal  Assistance  (SF  424,  REV  4-88); 

(2)  Table  of  Contents; 

(3)  Project  Summary  (not  to  exceed 
one  page); 

(4)  Part  II — Budget  Information, 
Sections  A  through  G  (Form  SSA-96- 
BK); 

(5)  Budget  Justification  (in  Section  B 
Budget  Categories,  explain  how 
amounts  were  computed),  including 
subcontract  organization  budgets; 

(6)  Part  III — Application  Narrative  and 
Appendices; 

(7)  Part  rV — Assiu-ances; 

(8)  Additional  Assiu-ances  and 
Certifications — regarding  Lobbying  and 
regarding  Drug-Free  Workplace;  and 

(9)  Form  SSA-3966-PC— 
acknowledgement  of  receipt  of 
application  (applicant's  return  address 
must  be  inserted  on  the  form). 

C.  Guidelines  for  Application 
Submission 

All  applications  for  the  cooperative 
agreement  project  under  this 
annoimcement  must  be  submitted  on 
the  prescribed  forms  included  in  the 
application  kit.  The  application  shall  be 
executed  by  an  individual  authorized  to 
act  for  the  applicant  organization  and  to 
assiune  for  the  applicant  organization 
the  obligations  imposed  by  the  terms 
and  conditions  of  the  cooperative 
agreement  award. 

In  item  11  of  the  Face  Sheet  (SF  424), 
the  applicant  must  clearly  indicate  the 
application  submitted  is  in  response  to 


this  armouncement  (SSA-OESP-03-1). 
The  applicant  also  is  encouraged  to 
select  a  SHORT  descriptive  project  title. 

Applications  must  be  mailed  or  hand- 
delivered  to:  Grants  Management  Team, 
Office  of  Operations  Contracts  and 
Grants,  OAG,  DCFAM,  Social  Security 
Administration,  Attention:  SSA-OESP- 
03-1,  1-E^  Gwynn  Oak  Building,  1710 
Gwynn  Oak  Avenue,  Baltimore,  MD 
21207-5279. 

Hand-delivered  applications  are 
accepted  between  the  hours  of  8  a.m. 
and  5  p.m.,  Monday  through  Friday.  An 
application  will  be  considered  as 
meeting  the  de     line  if  it  is  either: 

1 .  Received  on  or  before  the  deadline 
date  at  the  above  address;  or 

2.  Mailed  through  the  U.S.  Postal 
Service  or  sent  by  commercial  carrier  on 
or  before  the  deadline  date  and  received 
in  time  to  be  considered  during  the 
competitive  review  and  evaluation 
process.  Packages  must  be  postmarked 
by  December  4,  2003.  Applicants  are 
cautioned  to  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  to  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  as  evidence  of  timely  mailing. 
Private-metered  postmarks  are  not 
acceptable  as  proof  of  timely  mailing. 

Applications  that  do  not  meet  the 
above  criteria  are  considered  late 
applications.  SSA  will  not  waive  or 
extend  the  deadline  for  any  application 
unless  the  deadline  is  waived  or 
extended  for  all  applications.  SSA  will 
notify  each  late  applicant  that  its 
application  will  not  be  considered. 

Paperwork  Reduction  Act 

This  notice  contains  reporting 
requirements.  However,  the  information 
is  collected  using  form  SSA-96-BK, 
Federal  Assistance  Application,  which 
has  the  Office  of  Management  and 
Budget  clearance  number  0960-0184. 

Dated:  October  9.  2003. 
Jo  Anne  B.  Bamhart, 

Commissioner. 

[FR  Doc.  03-26381  Filed  10-17-03;  8:45  am] 

BILUNG  CODE  4191-02-P 


SOCIAL  SECURITY  ADMINISTRATION 
[Social  Security  Ruling,  SSR  03-2p] 

Titles  II  and  XVI:  Evaluating  Cases 
Involving  Reflex  Sympathetic 
Dystrophy  Syndrome/Complex 
Regional  Pain  Syndrome 

AGENCY:  Sociad  Secmity  Administration. 
ACTION:  Notice  of  Social  Security  Ruling. 

summary:  In  accordance  with  20  CFR 
402.35(b)(1),  the  Commissioner  of  Social 
Security  gives  notice  of  Social  Security 
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Ruling.  SSR  03-2p.  This  Ruling 
explains  the  policies  of  the  Social 
Security  Administration  for  developing 
and  evaluating  title  II  and  title  XVI 
claims  for  disability  on  the  basis  of 
Reflex  Sympathetic  Dystrophy 
Syndrome  (RSDS).  also  frequently 
known  as  Complex  Regional  Pain 
Syndrome.  Type  I  (CRPS).  These  terms 
are  synonymous  and  are  used  to 
describe  a  unique  clinical  syndrome 
that  may  develop  following  trauma. 
This  syndrome  is  characterized  by 
complaints  of  intense  pain  and  typically 
includes  signs  of  autonomic 
dysfunction. 

EFFECTIVE  DATE:  October  20.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carolyn  Kiefer.  Office  of  Disability 
Programs.  Social  Security 
Administration.  6401  Security 
Boulevard.  Baltimore.  MD  21235-6401. 
(410)  965-9104  or  TTY  (410)  966-5609. 
For  information  on  eligibility  or  filing 
for  benefits,  call  our  national  toll-free 
number.  1-800-772-1213  or  TTY  1- 
800-325-0778,  or  visit  our  Internet  Web 
site,  Social  Security  Online,  at  http:// 
i\i^-w. socialsecuritygov. 

SUPPLEMENTARY  INFORMATION:  Although 
we  are  not  required  to  do  so  pursuant 
to  5  U.S.C.  552(a)(1)  and  (a)(2).  we  are 
publishing  this  Social  Security  Ruling 
in  accordance  with  20  CFR  402.35(b)(1). 

Social  Security  Rulings  make 
available  tu  the  public  precedential 
decisions  relating  to  the  Federal  old-age, 
survivors,  disability,  supplemental 
security  income,  and  black  lung  benefits 
programs.  Social  Security  Rulings  may 
be  based  on  case  decisions  made  at  all 
administrative  levels  of  adjudication. 
Federal  court  decisions.  Commissioners 
decisions,  opinions  of  the  Office  of  the 
General  Counsel,  and  policy 
interpretations  of  the  law  and 
regulations. 

Although  Social  Security  Rulings  do 
not  have  the  same  force  and  effect  as  the 
statute  or  regulations,  they  are  binding 
on  all  components  of  the  Social  Security 
Administration,  in  accordance  with  20 
CFR  402.J5(b)(l).  and  are  relied  upon  as 
precedents  in  adjudicating  cases. 

If  this  Social  Security  Ruling  is  later 
superseded,  modified,  or  rescinded,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect. 

(Catalog  of  Federal  Domestic  .Assistance. 
Program  Nos.  96  001  Social  Security- 
Disability  Insurance;  96.006  Supplemental 
Security  Income) 


Dated   October  8.  2003. 
Jo  Anne  B.  Bamhart, 

CnmmissiPiUT  ()tS(xial  Seruritv. 

Policy  Interpretation  Ruling 
Titles  II  and  XVI:  Evaluating  Cases 
Involving  Reflex  Sympathetic 
Exstrophy  Syndrome/Complex  Regional 
Pain  Syndrome 

Purpose:  To  explain  the  policies  of 
the  Social  Security  Administration  for 
developing  and  evaluating  title  II  and 
title  XVI  claims  for  disability  on  the 
basis  of  Reflex  Sympathetic  Dystrophy 
Syndrome  (RSDS).  also  frequently 
known  as  Complex  Regional  Pain 
Syndrome,  Type  I  (CRPS).  These  terms 
are  synonymous  and  are  used  to 
describe  a  unique  clinical  syndrome 
that  may  develop  following  trauma. 
This  syndrome  is  characterized  by 
complaints  of  intense  pain  and  typically 
inc;ludes  signs  of  autonomic 
dysfunction. 

"  Citations  lAutboritvl:  Sections  216(i), 
223(d),  1614(a)(3),  1614(a)(4)  and 
1614(c)  of  the  Social  Security  Act  (the 
Act),  as  amended;  Regulations  No.  4. 
subpart  P.  sections  404.1502,  404.1505, 
404  1508-404.1509,  404.1511-404.1513. 
404.1520,  404.1520a.  404.1521, 
404  1523.  404.1526-404.1530. 
404.1545-404.1546. 404.1560- 
404.1569a;  and  404.1593-404.1594  and 
appendix  1;  and  Regulations  No.  16, 
subpart  I.  sec  turns  416.902,  416.905, 
416.906.  416.908-416.909,  416.911- 
416.913.  416.920,  416.920a,  416.921, 
41H  923.  416.924.  416.924a-416.924c. 
416.925,  416.926,  416.926a,  416.927- 
416,930,  416.945-416.946,  416,960- 
416  969a,  416,987.  and  416,993- 
416  994a 

Introduction:  RSDS/CRPS  are  terms 
used  to  describe  a  constellation  of 
symptoms  and  signs  that  may  occur 
following  an  injury  to  bone  or  soft 
tissue.  The  prei  ipitating  injury  may  be 
so  minor  that  the  individual  does  not 
even  recall  sustaining  an  injury.  Other 
potential  precipitants  suggested  by  the 
medical  literature  include,  but  are  not 
limited  to.  surgical  procedures,  drug 
exposure,  stroke  with  hemiplegia,  and 
cervu  al  spoiulvlosis. 

Policy  Interpretation 

[Vhat  Is  liSDS/CHPS' 

RSDS/CRPS  is  a  chronic  pain 
syndrome  most  often  resulting  from 
trauma  to  a  single  extremity.  It  can  also 
result  from  diseases,  surgery,  or  injury- 
affecting  other  parts  of  the  body.  Even 
a  minor  injury  can  trigger  RSDS/CRPS. 
The  most  comiiinn  ac;ute  clinical 
manifestations  include  complaints  of 
intense  pain  and  findings  indicative  of 
autonomic  dysfunction  at  the  site  of  the 


precipitating  trauma.  Later, 
spontaneously  occuning  pain  may  be 
associated  with  abnormalities  in  the 
affected  region  involving  the  skin, 
subcutaneous  tissue,  and  bone.  It  is 
characteristic  of  this  syndrome  that  the 
degree  of  pain  reported  is  out  of 
proportion  to  the  severity  of  the  injury 
sustained  by  the  individual.  When  left 
untreated,  the  signs  and  symptoms  of 
the  disorder  may  worsen  over  time. 
Although  the  pathogenesis  of  this 
disorder  (the  precipitating 
mechanism(s)  of  the  signs  and 
symptoms  characteristic  of  RSDS/CRPS) 
has  not  been  defined,  dysfunction  of  the 
sympathetic  nervous  system  has  been 
strongly  implicated. 

The  sympathetic  nervous  system 
regulates  the  body's  involuntary 
physiological  responses  to  stressful 
stimuli.  Sympathetic  stimulation  results 
in  physiological  changes  that  prepare 
the  body  to  respond  to  a  stressful 
stimulus  by  "fight  or  flight."  The  so- 
called  "fight  or  flight"  response  is 
characterized  by  constriction  of 
peripheral  vasculature  (blood  vessels 
supplying  skin),  increase  in  heart  rate 
and  sweating,  dilatation  of  bronchial 
tubes,  dilatation  of  pupils,  increase  in 
level  of  alertness,  and  constriction  of 
sphincter  musculature. 

.Abnormal  sympathetic  nervous 
system  function  may  produce 
inappropriate  or  exaggerated  neural 
signals  that  may  be  misinterpreted  as 
pain.  In  addition,  abnormal  sympathetic 
stimulation  may  produce  changes  in 
blood  vessels,  skin,  musculature  and 
bone.  Early  recognition  of  the  syndrome 
and  prompt  treatment,  ideally  within  3 
months  of  the  first  symptoms,  provides 
the  greatest  opportunity  for  effective 
recoverv'. 

Hon-  Does  RSDS/CRPS  Typically 
Present? 

RSDS/CRPS  patients  typically  report 
persistent,  burning,  aching  or  searing 
pain  that  is  initially  localized  to  the  site 
of  the  injury.  The  involved  area  usually 
has  increased  sensitivity  to  touch.  The 
degree  of  reported  pain  is  often  out  of 
proportion  to  the  severity  of  the 
precipitating  injurv'.  Without 
appropriate  treatment,  the  pain  and 
associated  atrophic  skin  and  bone 
changes  may  spread  to  involve  an  entire 
limb.  Cases  have  been  reported  to 
progress  and  spread  to  other  limbs,  or  to 
remote  parts  of  the  body. 

Clinical  studies  have  demonstrated 
that  when  treatment  is  delayed,  the 
signs  and  symptoms  may  progress  and 
spread,  resulting  in  long-term  and  even 
permanent  physical  and  psychological 
problems.  Some  investigators  have 
found  that  the  signs  and  symptoms  of 
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RSDS/CRPS  persist  longer  than  6 
months  in  50  percent  of  cases,  and  may 
last  for  years  in  cases  where  treatment 
is  not  successful. 

What  Are  the  Diagnostic  Criteria  for 
RSDS/CRPS? 

A  diagnosis  of  RSDS/CRPS  requires 
the  presence  of  complaints  of  persistent, 
intense  pain  that  results  in  impaired 
mobility  of  the  affected  region.  The 
complaints  of  pain  are  associated  with: 

•  Swelling; 

•  Autonomic  instability — seen  as 
changes  in  skin  color  or  texture,  changes 
in  sweating  (decreased  or  excessive 
sweating),  skin  temperature  changes,  or 
abnormal  pilomotor  erection 
(gooseflesh); 

•  Abnormal  hair  or  nail  growth 
(growth  can  be  either  too  slow  or  too 
fast); 

•  Osteoporosis;  or 

•  Involuntary  movements  of  the 
affected  region  of  the  initial  injury. 

Progression  of  the  clinical  disorder  is 
marked  by  worsening  of  a  previously 
identified  finding,  or  the  manifestation 
of  additional  abnormal  changes  in  the 
skin,  nails,  muscles,  joints,  ligaments, 
and  bones  of  the  affected  region. 
Clinical  progression  does  not 
necessarily  correlate  with  specific 
timeframes.  Efficacy  of  treatment  must 
be  judged  on  the  basis  of  the  treatment's 
effect  on  the  pain  and  whether  or  not 
progressive  changes  continue  in  the 
tissues  of  the  affected  region. 

Reported  pain  at  the  site  of  the  injury 
may  be  followed  by  complaints  of 
muscle  pain,  joint  stiffness,  restricted 
mobility,  or  abnormal  hair  and  nail 
growth  in  the  affected  region.  Further, 
signs  of  autonomic  instability  (changes 
in  the  color  or  temperature  of  the  skin 
and  frequent  appearance  of  goose 
bumps)  may  develop  in  the  affected 
region.  Osteoporosis  may  be  noted  by 
appropriate  medically  acceptable 
imaging  techniques.  Complaints  of  pain 
can  further  intensify,  and  can  be 
reported  to  spread  to  involve  other 
extremities.  Muscle  atrophy  and 
contractures  can  also  develop.  Persistent 
clinical  progression  resulting  in  muscle 
atrophy  and  contractures,  or  progression 
of  complaints  of  pain  to  include  other 
extremities  or  regions,  in  spite  of 
appropriate  diagnosis  and  treatment, 
hallmark  a  poor  prognosis. 

How  Is  RSDS/CRPS  Treated? 

Patient  education  and  activity 
programs  designed  to  increase  limb 
mobility  and  promote  use  of  the 
extremity  or  affected  region  during 
activities  of  daily  living  are  considered 
the  most  important  treatments  for 
RSDS/CRPS.  The  medical  literature  has 


demonstrated  that  individuals  affected 
by  RSDS/CRPS  have  a  better  prognosis 
when  they  receive  an  early  diagnosis 
and  mobility  is  immediately 
encouraged.  In  some  patients,  it  is 
necessary  to  inject  a  long-acting 
anesthetic  to  block  sympathetic  activity 
and  reduce  pain  to  allow  the  individual 
to  increase  the  mobility  of  the  affected 
region.  Various  analgesics,  including 
narcotics  and  neurostimulators,  may  be 
used  to  minimize  pain  and  promote  the 
individual's  ability  to  tolerate  greater 
mobility. 

A  mental  evaluation  may  be  requested 
by  treating  or  other  medical  sources  to 
determine  if  any  undiagnosed 
psychiatric  disease  is  present  that  could 
potentially  contribute  to  a  reduced  pain 
tolerance.  It  is  important  to  recognize 
that  such  evaluations  are  not  based  on 
concern  that  RSDS/CRPS  findings  are 
imaginary  or  etiologically  linked  to 
psychiatric  disease.  The  behavioral  and 
cognitive  effects  of  the  medications  used 
to  treat  pain  need  to  be  thoroughly 
considered  in  the  evaluation  of  this 
syndrome. 

Other  types  of  medications  may  also 
be  used  to  reduce  pain.  Anti- 
inflammatory preparations, 
psychotropic  medications  (for  example, 
antidepressants),  certtiin  antiepileptic 
drugs,  muscle  relaxants,  and  drugs  that 
produce  generalized  reduction  in 
sympathetic  outflow  may  be  tried  in  an 
effort  to  reduce  the  signs  and  symptoms 
associated  with  RSDS/CRPS  aiid 
improve  the  mobility  of  the  affected 
region. 

Patients  who  are  noted  to  have  a  good 
response  to  local  sympathetic  blocks 
may  be  considered  candidates  for 
surgical  sympathectomy.  This 
procedure  permanently  disrupts  the 
sympathetic  innervation  of  the  affected 
region.  It  involves  destroying  a 
sjmapathetic  ganglion  and  must  be 
performed  by  a  physician  who  is  an 
expert  in  this  technique.  This  procedure 
is  riot  without  risk  of  post-surgical 
complications. 

What  Is  a  Medically  Determinable 
Impairment? 

Sections  216(i)  and  1614(a)(3)  of  the 
Act  define  "disability"  '  as  the  inability 
to  engage  in  any  substantial  gainful 
activity  by  reason  of  any  medically 
determinable  physical  or  mental 
impairment  (or  combination  of 
impairments)  which  can  be  expected  to 
result  in  death  or  which  has  lasted  or 
can  be  expected  to  last  for  a  continuous 
period  of  not  less  than  12  months. ^ 


Sections  223(d)(3)  and  1614(a)(3)(D) 
of  the  Act,  and  20  CFR  404.1508  and 
416.908,  require  that  impairment  result 
from  anatomical,  physiological,  or 
psychologiccil  abnormalities  that  can  be 
shown  by  medically  acceptable  clinical 
and  laboratory  diagnostic  techniques. 
The  Act  and  regulations  further  require 
that  impairment  be  established  by 
medical  evidence  that  consists  of  signs, 
symptoms,  and  laboratory  findings,  and 
not  only  by  an  individual's  statement  of 
symptoms. 

How  Is  RSDS/CRPS  Identified  as  a 
Medically  Determinable  Impairment?  ' 

RSDS/CRPS  constitutes  a  medically 
determinable  impairment  when  it  is 
documented  by  appropriate  medical 
signs,  symptoms,  and  laboratory- 
findings,  as  discussed  above.  RSDS/ 
CRPS  may  be  the  basis  for  a  finding  of 
"disability."  Disability  may  not  be 
established  on  the  basis  of  an 
individual's  statement  of  symptoms 
alone. 

For  purposes  of  Social  Security 
disability  evaluation,  RSDS/CRPS  can 
be  established  in  the  presence  of 
persistent  complaints  of  pain  that  are 
typically  out  of  proportion  to  the 
severity  of  any  documented  precipitant 
and  one  or  more  of  the  following 
clinically  documented  signs  in  the 
affected  region  at  any  time  following  the 
documented  precipitant: 

•  Swelling; 

•  Autonomic  instability — seen  as 
changes  in  skin  color  or  texture,  changes 
in  sweating  (decreased  or  excessive 
sweating),  changes  in  skin  temperature, 
and  abnormal  pilomotor  erection 
(gooseflesh): 

•  Abnormal  hair  or  nail  growth 
(growth  can  be  either  too  slow  or  too 
fast); 

•  Osteoporosis;  or 

•  Involuntary  movements  of  the 
affected  region  of  the  initial  injury. 

When  longitudinal  treatment  records 
document  persistent  limiting  pain  in  an 
area  where  one  or  more  of  these 
abnormal  signs  has  been  documented  at 


'  Except  for  statutory  blindness. 
^  For  individuals  under  age  18  claiming  benefits 
under  title  XVI,  disability  will  be  established  if  the 


individual  is  suffering  from  a  medically 
determinable  physical  or  mental  impairment  (or 
combination  of  impairments)  that  results  in 
"marked  and  severe  functional  limitations  "  See 
section  1614(a)(3)(C)  of  the  Act  and  20  CFR 
416.906.  However,  for  clarity,  the  following 
discussions  refer  only  to  claims  of  individuals 
claiming  disability  benefits  under  title  11  and 
individuals  age  18  or  older  claiming  disability 
benefits  under  title  XVI.  It  should  be  understood 
that  references  in  this  Ruling  to  the  ability  to  do 
substantial  gainful  activity,  "RFC."  and  other  terms 
and  rules  that  are  applicable  only  to  title  II 
disability  claims  and  title  XVI  disability  claims  of 
individuals  age  18  or  older  are  also  intended  to 
refer  to  appropriate  terms  and  rules  applicable  in 
determining  disability  for  individuals  imder  age  18 
under  Utle  XVI. 
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some  point  in  time  since  the  date  of  the 
precipitating  in|ur>'.  disability 
adjudicators  can  reliablv  determinf  that 
RSDS/C:RPS  is  present  and  constitutes  a 
medically  determinable  impairment  It 
mav  be  noted  in  the  treatment  records 
that  these  signs  are  not  present 
continuously,  or  the  signs  may  be 
present  at  one  examination  and  not 
appear  at  another  Transient  findings  are 
charactenstir  of  RSDS/CRPS.  and  do  net 
affect  a  finding  that  a  medicallv 
determinable  impairment  is  present. 

How  /s  Medical  Evidence  of  the 
Impairment  Documented^ 

In  cases  involving  RSDS/CRPS.  the 
documentation  of  medical  signs  or 
laboratorv-  findings  at  some  point  in 
time  in  the  clinical  record  since  the  date 
of  the  precipitating  injurv'  is  critical  in 
establishing  the  presence  of  a  medicallv 
determinable  impairment.  In  cases  in 
which  RSDS/CRPS  is  alleged, 
longitudinal  clinical  records  reflecting 
ongoing  medical  evaluation  and 
treatment  from  the  individual's  medical 
sources,  especially  treating  sources,  are 
extremely  helpful  in  documenting  the 
presence  of  any  medical  signs, 
symptoms  and  laboratory  findings. 

Generally,  evidence  for  the  12-month 
period  preceding  the  month  of 
application  should  be  obtained,  unless 
there  is  reason  to  believe  that 
develf)pment  of  an  earlier  period  is 
necessary,  the  alleged  onset  of  disability 
is  less  than  1 2  months  before  the  date 
of  the  application,  or  a  fullv  favorable 
determination  can  be  made  with  less 
evidence. 

If  the  adjudicator  finds  that  the 
evidence  is  inadequate  to  determine 
whether  the  individual  is  disabled,  he 
or  she  must  first  recontact  the 
individual's  treating  or  other  medical 
source(s)  to  determine  whether  the 
additional  information  needed  is  readily 
available,  in  accordance  with  20  (^FR 
404.1512  and  416.912.  Only  after  the 
adjudicator  determines  that  the 
information  is  not  readily  available  from 
the  individual's  health  care  provider(s). 
or  that  the  necessary  information  or 
clarification  cannot  be  sought  from  the 
individual's  health  care  provider{s), 
should  the  adjudicator  proceed  to 
arrange  for  a  consultative 
examination(s)  in  accordance  with  20 
CFK  404.1519a  and  416.919a.  The  type 
of  consultative  examination(s) 
purchased  will  depend  on  the  nature  of 
the  individual's  symptoms  and  the 
extent  of  the  evidence  already  in  the 
case  record. 

It  should  be  noted  that  conflicting 
evidence  in  the  medical  record  is  not 
unusual  in  cases  of  RSDS  due  to  the 
transitory  nature  of  its  objective  findings 


and  the  complicated  diagnostic  process 
involved.  (Uarification  of  any  such 
c  iinflicts  in  the  medical  evidence  should 
be  sought  first  from  the  individual's 
treating  or  other  medical  sources. 
Medical  opinions  from  treating 
sources  about  the  n.iture  and  severity  of 
an  individual's  impairment(s)  are 
entitled  to  deference  and  may  be 
entitled  to  lontroUing  wtnghf.  If  we  find 
that  a  treating  source's  medical  opinion 
on  the  issue  of  the  nature  and  seventy 
of  an  individual's  impairment(s)  is  well- 
supported  by  medically  acceptable 
clinical  and  lalxiratory  diagnostic 
techniques  and  is  not  incimsistenf  with 
the  other  substantial  evidence  in  the 
case  ret(ird.  the  adjudicator  will  give  it 
controlling  weight   (See  SSR  96-2p, 
■Titles  II  and  XV'l:  Giving  (kmtrolling 
Weight  to  Treating  Source  Medical 
Opinions.  "  and  SSR  9t>-5p.   "Titles  11 
and  XVI;  Medical  Source  Opinions  on 
Issues  Reserved  to  the 
(Commissioner.")  ' 

Hmv  Is  the  Dumtion  and  Severitv  of 
HSDS/CHPS  EstiihUshed:^ 

The  signs  and  symptoms  of  RSDS/ 

CRPS  may  remain  stable  over  time. 
improve,  or  woxsen.  Documentation 
should,  whenever  appropriate,  include  a 
loiigitudin.il  I  linical  record  containing 
(i. -tailed  iiu'dical  observations, 
treatment,  the  individual's  »esponse  to 
treatment,  complications  of  treatment, 
and  a  detailed  description  of  how  the 
impairment  limits  the  individual's 
ability  to  function  and  perform  or 
sustain  work  activity  over  time. 
Chronii  pain  and  many  of  the 
medications  prescribed  to  treat  it  may 
affeci  an  individual's  ability  to  maintain 
attention  and  concentration,  as  well  as 
adversely  affect  his  or  her  CM.gnition. 
mood,  and  behavior,  and  may  even 
reduce  motor  reaction  times.  These 
factors  can  interfere  with  an 
individual's  ability  to  sustain  work 
activity  over  time,  or  preclude  sustained 
work  activity  altogether.  When 
evaluating  duration  and  severity,  as  well 
as  when  evaluating  RFC!,  the  effects  of 
chronic  pain  and  the  use  of  pain 
medications  must  be  carehilly 
considered. 


^A  medical  source  upiiiinn  lh.it  an  imiivKiudl  is 
disabled"  or  "unable  la  work."  ha.s  an 
impairinentls)  that  meets  iir  i-<judls  the  requir.'nii-nts 
iifa  listing,  has  a  pdrtii:uUr  ri-huiual  functional 
I  .iparitv  (RF("),  that  cdni.eriis  whether  an 
individuals  RR^  prevents  hiin  ur  her  trom  liiiini; 
past  relevant  work,  or  thai  i  uncerns  the  application 
of  vocational  factors,  is  an  opinion  on  an  issue 
rttser\'ed  to  the  C  jiminissioner  Kverv  such  opinion 
must  still  be  considered  in  adiudicatin^  a  disability 
claim;  however,  the  adiuduator  will  not  ({ive  any 
special  significance  to  such  an  opiniop  because  of 
its  source  See  SSR  96-5p  for  an  additional 
discussion  of  this  issue 


When  the  alleged  onset  of  disability 
secondary'  to  RSDS/CRPS  occurred  less 
than  12  months  before  adjudication,  the 
adjudicator  must  evaluate  the  available 
medical  evidence  and  project  the  degree 
of  impairment  severity  that  is  likely  to 
exist  at  the  end  of  12  months. 
Information  about  treatment  and 
response  to  treatment,  as  well  as  any 
medical  source  opinions  about  the 
individual's  prognosis  at  the  end  of  12 
months,  are  helpful  in  deciding  whether 
the  medically  determinable  impairment 
is  expected  to  be  of  disabling  severity 
for  at  least  12  consecutive  months. 

In  those  cases  in  which  an  individual 
is  found  disabled  based  on  RSDS/CRPS, 
but  medical  improvement  is  anticipated, 
the  adjudicator  should  schedule  an 
appropriate  medical  reexamination  date 
consistent  with  the  information 
indicating  the  likelihood  of  medical 
impro\'ement. 

How  Is  RSDS/CRPS  Evaluated? 

Claims  in  which  the  individual 
alleges  RSDS/CRPS  are  adjudicated 
using  the  sequential  evaluation  process, 
just  as  for  any  other  impairment. 
Because  finding  that  RSDS/CRPS  is  a 
medicallv  determinable  impairment 
requires  the  presence  of  chronic  pain 
and  one  or  more  clinically  documented 
signs  in  the  affected  region,  the 
adjudicator  can  reliably  find  that  pain  is 
an  expected  symptom  in  this  disorder. 
Other  symptoms,  including  such  things 
as  extreme  sensitivity  to  touch  or 
pressure,  or  abnormal  sensations  of  heat 
or  cold,  can  also  be  associated  with  this 
disorder.  Given  that  a  variety  of 
symptoms  can  be  associated  with  RSDS/ 
CRPS.  once  the  disorder  has  been 
e.stablished  as  a  medically  determinable 
impairment,  the  adjudicator  must 
evaluate  the  intensity,  persistence,  and 
limiting  effects  of  the  individual's 
symptoms  to  determine  the  extent  to 
which  the  symptoms  limit  the 
individual's  ability  to  do  basic  work 
activities.  For  this  purpose,  whenever 
the  individual's  statements  about  the 
intensity,  persistence,  or  functionally 
limiting  effects  of  pain  or  other 
symptoms  are  not  substantiated  by 
objective  medical  evidence,  the 
adjudicator  must  make  a  finding  on  the 
credibilitv  of  the  individual's  statements 
based  on  a  consideration  of  the  entire 
case  record.  This  includes  the  medical 
signs  and  laboratory  findings,  the 
individual's  own  statements  about  the 
symptoms,  any  statements  and  other 
information  provided  by  treating  or 
examining  physicians  or  psychologists 
and  other  persons  about  the  symptoms 
and  how  they  affect  the  individual,  and 
any  other  relevant  evidence  in  the  case 
record.  Although  symptoms  alone 
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cannot  be  the  basis  for  finding  a 
medically  determinable  impainnent, 
once  the  existence  of  a  medically 
determinable  impairment  has  been 
established,  an  individual's  symptoms 
and  the  effect(s)  of  those  symptoms  on 
the  individual's  ability  to  function  must 
be  considered  both  in  determining 
impairment  severity  and  in  assessing 
the  individual's  residual  functional 
capacity  (RFC),  as  appropriate.  If  the 
adjudicator  finds  that  pain  or  other 
symptoms  cause  a  limitation  or 
restriction  having  more  than  a  minimal 
effect  on  an  individual's  ability  to 
perform  basic  work  activities,  a  "severe" 
impairment  must  be  found  to  exist.  See 
SSR  96-3p,  "Titles  II  and  XVI: 
Considering  Allegations  of  Pain  and 
Other  Symptoms  in  Determining 
Whether  a  Medically  Determinable 
Impairment  is  Severe"  and  SSR  96-7p, 
"Titles  II  and  XVI:  Evaluation  of 
Symptoms  in  Disability  Claims: 
Assessing  the  Credibility  of  an 
Individual's  Statements." 

Proceeding  with  the  sequential 
evaluation  process,  when  an  individual 
is  found  to  have  a  medically 
determinable  impairment  that  is 
"severe,"  the  adjudicator  must  next 
consider  whether  the  individual's 
impairment(s)  meets  or  equals  the 
requirements  of  the  Listing  of 
Impairments  contained  in  appendix  1, 
subpart  P  of  20  CFR  part  404.  Since 
RSDS/CRPS  is  not  a  listed  impainnent, 
an  individual  with  RSDS/CRPS  alone 
cannot  be  found  to  have  an  impairment 
that  meets  the  requirements  of  a  listed 
impairment.  However,  the  specific 
findings  in  each  ca*Se  should  be 
compared  to  any  pertinent  listing  to 
determine  whether  medical  equivalence 
may  exist. ■♦  Psychological 
manifestations  related  to  RSDS/CRPS 
should  be  evaluated  under  the  mental 
disorders  listings,  and  consideration 
should  be  given  as  to  whether  the 
individual's  impairment(s)  meets  or 
equals  the  severity  of  a  mental  listing. 

For  those  cases  in  which  the 
individual's  impairment{s)  does  not 
meet  or  equal  the  listings,  an  assessment 
of  RFC  must  be  made,  and  adjudication 
must  proceed  to  the  fourth  and,  if 
necessary,  the  fifth  step  of  the 
sequential  evaluation  process.  Again,  in 
determining  RFC,  all  of  the  individual's 
symptoms  must  be  considered  in 
deciding  how  such  symptoms  may 
affect  functional  capacities.  Careful 


^  In  evaluating  title  XVI  claims  for  disability 
bt'nefits  U)T  individuals  under  age  18,  consideration 
must  \w  given  to  the  possibility  of  finding 
fun<  tional  equivalence  based  on  the  individual's 
impairment  and  related  symptoms  and  their  effects 
on  whrther  the  individual's  impairment(s)  results 
in  marked  and  severe  functional  limitations. 


consideration  must  be  given  to  the 
effects  of  pain  and  its  treatment  on  an 
individual's  capacity  to  do  sustained 
work-related  physical  and  mental 
activities  in  a  work  setting  on  a  regular 
and  continuing  basis.  See  SSR  96-7p, 
"Titles  II  and  XVI:  Evaluation  of 
Symptoms  in  Disability  Claims: 
Assessing  the  Credibility  of  an 
Individual's  Statements"  and  SSR  96- 
8p,  "Titles  II  and  XVI:  "Assessing 
Residual  Functional  Capacity  in  Initial 
Claims." 

Opinions  from  an  individual's 
medical  sources,  especially  treating 
sources,  concerning  the  effect(s)  of 
RSDS/CRPS  on  the  individual's  ability 
to  function  in  a  sustained  manner  in 
performing  work  activities,  or  in 
performing  activities  of  daily  living,  are 
important  in  enabling  adjudicators  to 
draw  conclusions  about  the  severity  of 
the  impairment(s)  and  the  individual's 
RFC.  In  this  regard,  any  information  a 
medical  source  is  able  to  provide 
contrasting  the  individual's  medical 
condition(s)  and  functional  capacities 
since  the  alleged  onset  of  RSDS/CRPS 
with  the  individual's  status  prior  to  the 
onset  of  RSDS/CRPS  is  helpful  to  the 
adjudicator  in  evaluating  the 
individual's  impairment(s)  and  the 
resulting  functional  consequences. 

In  cases  involving  RSDS/CRPS,  third- 
party  information,  including  evidence 
from  medical  practitioners  who  have 
provided  services  to  the  individual,  and 
who  may  or  may  not  be  "acceptable 
medical  sources,"  is  often  critical  in 
deciding  the  individual's  credibility. 
Information  other  than  an  individual's 
allegations  and  reports  from  the 
individual's  treating  sources  helps  to 
assess  an  individual's  ability  to  function 
on  a  day-to-day  basis  and  helps  to 
depict  the  individual's  capacities  over  a 
period  of  time,  thus  serving  to  establish 
a  longitudinal  picture  of  the 
individual's  status.  Such  evidence 
includes,  but  is  not  limited  to: 

•  Information  from  neighbors, 
friends,  relatives,  or  clergy; 

•  Statements  from  such  individuals 
as  past  employers,  rehabilitation 
counselors,  or  teachers  about  the 
individual's  impairment(s)  and  the 
effects  of  the  impairment(s)  on  the 
individual's  functioning  in  the  work 
place,  rehabilitation  facility,  or 
educational  institution; 

•  Statements  from  other  practitioners 
with  knowledge  of  the  individual,  e.g.. 
nurse-practitioners,  physicians' 
assistants,  naturopaths,  therapists, 
social  workers,  and  chiropractors; 

•  Statements  from  other  sources  with 
knowledge  of  the  individual's  ability  to 
function  in  daily  activities;  and 


•  The  individual's  own  record  (such 
as  a  diar\'.  journal,  or  notes)  of  his  or  her 
own  impairment(s)  and  its  impact  on 
function  over  time. 

In  accordance  with  SSR  96-7p. 
"Titles  II  and  XVI:  Evaluation  of 
Symptoms  In  Disability  Claims: 
Assessing  The  Credibility  of  An 
Individual's  Statements,  '  when 
additional  information  is  needed  to 
assess  the  credibility  of  the  individual's 
statements  about  symptoms  and  their 
effects,  the  adjudicator  must  make  every 
reasonable  effort  to  obtain  additional 
information  that  could  shed  light  on  the 
credibility  of  the  individual's 
statements. 

If  the  adjudicator  determines  that  the 
individual's  impairment(s)  precludes 
the  performance  of  past  relevant  work 
(or  if  there  was  no  past  relevant  work), 
a  finding  must  be  made  about  the 
individual's  ability  to  perform  other 
work.  The  usual  vocational 
considerations  (see  20  CFR  404.1560- 
404.1569a  and  416. 960-416. 969a)  must 
be  followed  in  determining  the 
individual's  ability  to  perform  other 
work.  See  also  SSR  96-8p,  "Titles  II  and 
XVI:  Assessing  Residual  Functional 
Capacity  in  Initial  Claims. '" 

Many  individuals  with  RSDS/CRPS 
are  "younger  individuals'"  ages  18 
through  49  (see  20  CFR  404.1563  and 
416.963).  Age.  education,  and  work 
experience  are  not  usually  considered  to 
limit  significantly  the  ability  of 
individuals  under  age  50  to  make  an 
adjustment  to  other  work,  including 
unskilled  sedentary'  work."'  However,  a    ^ 
finding  of  "disabled"  is  not  precluded 
for  those  individuals  under  age  50  who 
do  not  meet  all  of  the  criteria  of  a 
specific  rule  and  who  do  not  have  the 
ability  to  perform  a  full  range  of 
sedentary  work.  The  conclusion  about 
whether  such  individuals  are  disabled 
will  depend  primarily  on  the  nature  and 
extent  of  their  functional  limitations  or 
restrictions.  Thus,  if  it  is  determi  led 
that  an  individual  is  able  to  do  less  than 
the  full  range  of  sedentarv  work,  refer  to 
SSR  96-9p.  "Titles  II  and  XVI: 
Determining  Capabilit      >  Do  Other 
Work — Implications  of  a  Residual 
Functional  Capacity  for  Less  T'lan  a 
Full  Range  of  Sedentary  Work.    As 
explained  in  that  Rulin^.  whether  the 
individual  will  be  able  to  make  an 
adjustment  to  other  work  requires 


M^ov■ev(T.    \iuinger  individuals"  age  45— 49  who 

are  unable  In  (  nmrnunu  ate  in  Knglish  or  who  are 
illiterate  in  Engli>h.  uhose  past  work  was  unskilled 
(or  who  had  nn  |)dst  relevant  workl.  or  who  have 
no  transferable  skills,  and  who  are  limited  to  a  full 
range  of  sedentarv  wurk  must  be  found  disabled 
under  rule  201.17  m  Table  No   1  of  appendix  2,  of 
the  Medical-VocatiiHial  (.iiidelines  in  20  CFR  part 
404. 
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adjudicative  judgment  regarding  factors 
.such  as  the  type  and  extent  of  the 
individual's  limitations  or  restrictions 
and  the  extent  of  the  erosion  of  the 
occupational  base  for  sedentar>'  work. 

Effective  Date:  This  Ruling  is  effective 
on  the  date  of  its  publication  in  the 
Federal  Register 

Cross-References:  SSR  96-2p,  Titles 
II  and  XVI:  Giving  Controlling  Weight  to 
Treating  Source  Medical  Opinions,  " 
SSR  96-3p.   Titles  [I  and  XVI: 
Considering  Allegations  of  Pain  and 
Other  Svmptoms  in  Determining 
Whether  a  Medically  Determinable 
Impairment  is  Severe."  SSR  96-5p, 
Titles  II  and  XVI:  Medical  Source 
Opinions  on  Issues  Reser\  ed  to  the 
Commissioner."  SSR  96-7p.  "Titles  II 
and  XVI:  Evaluation  of  Symptoms  in 
Disability  Claims:  Assessing  the 
Credibilitv  of  an  Individual's 
Statements."  SSR  96-8p,  "Titles  II  and 
XVI:  Assessing  Residual  Functional 
Capacitv  in  Initial  Claims."  and  SSR  96- 
9p.  "Titles  II  and  XVI:  Determining 
Capability  to  Do  Other  Work- 
Implications  of  a  Residual  Functional 
Capacitv  for  Less  Than  a  Full  Range  of 
Sedentarv  Work." 


[FK  Dor,  0,?-26,'?:f2  Fil 
BILUNG  CODE  4910-02-U 


lu-17-o:?.  8:45  am) 


DEPARTMENT  OF  STATE 

[Public  Notice  4515] 

Bureau  of  Political-Military  Affairs: 
Directorate  of  Defense  Trade  Controls; 
Notifications  to  the  Congress  of 
Proposed  Commercial  Export  Licenses 

agency:  Department  of  State. 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  State  has  forwarded 
the  attached  Notifications  of  Proposed 
Export  Licenses  to  the  Congress  on  the 
dates  shown  on  the  attachments 
pursuant  to  sections  36(c]  and  36(d)  and 
in  compliance  with  section  36(f)  of  the 
Arms  Export  Control  Act  (22  U.S.C. 
27/6). 

EFFECTIVE  DATE:  As  shown  on  each  of 

the  seven  letters. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Peter  [.  Berrv.  Director.  Office  of  Defense 
Trade  Controls  Licensing.  Directorate  of 
Defense  Trade  Controls,  Bureau  of 
Political-Military  Affairs,  Department  of 
State  (202  663-2700). 

SUPPLEMENTARY  INFORMATION:  Section 
36(f)  of  the  Arms  Export  Control  Act 
mandates  that  notifications  to  the 
Congress  pursuant  to  sections  36(c)  and 
36(d)  must  be  published  in  the  Federal 


Register  when  they  are  transmitted  to 
(>)ngress  or  as  soon  thereafter  as 
practicable. 

D.itfd   ()(  tobfr  3,  2003. 

Peter  |.  Berry. 

Dirt'rtnr.  ( )ffire  of  Defense  Trade  Controls 
/./( t^n.sHii,'.  Directorate  of  Defense  Trade 
Controls.  Butvau  of  PolitinilMilitnn,-  Affain. 
Department  of  State 

LInited  States  Depiiitnit'iit  ot  State, 

Washington.  D.C.  20.';20 
luly  25,  2003. 

Dear  Mr.  Speaker:  Pursuant  to  section  '^C■>\^] 
of  the  .\rms  Export  Control  Act.  I  am 
transmitting,  .'lerewith,  (ertification  of  a 
proposed  license  tor  the  export  of  major 
defense  equipment  and  defense  articles  in 
the  amount  of  .S.=i().()l)().iM)l)  or  more. 

The  transaction  i  ontained  in  the  altac  hed 
certification  involves  the  temporary  export  of 
one  commert:ial  communications  satellite, 
plus  ground  maintenance,  test  and  support 
eijuipinent  and  secure  lommunications 
•'(]uipmeiit  to  luternatKjnal  Waters  in  the 
F'a(  ifii   ( )<  ean  tor  Sea  l.auni  h. 

The  I  inted  States  Ccjvernment  IS  prepared 
to  license  lh^'  export  of  these  items  having 
taken  into  ai.count  political,  military. 
economic,  human  rights  and  arms  (  (jntrol 
considerations. 

More  detailed  infunnation  is  i  ontained  in 
the  formal  certification  whicli,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  ot  State  bv  the 
applicant,  publicaiiim  of  which  could  cause 
(ompetitive  harm  to  the  Uinted  States  lirm 
concerned. 

Sincerely. 
Paul  V  Kelly. 
Assistant  Secretary  lA'gishtne  Affairs 

Enclosure: 

Transmittal  No.  DDTC  07,S-03 

The  Fionorable  I  Dennis  Hastert, 
Speaker  ot  ttie  House  of  Reprr-^fntatives. 

United  States  Department  ut  State, 

Washington,  U.C.  20.';20 
www.state.gov 
September  3,  2003. 

Dear  Mr  Speaker:  Pursuant  to  section  36[r) 
of  the  Arms  Export  (Control  .Act.  I  am 
transmitting,  herewith,  certifii  aticjn  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commerc  iallv  under  a  contract  in  the  amount 
of  550.000. 000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data,  detense  servu.es  and  hardware  to 
.Mgena  and  the  United  Kingdom  necessarv 
for  the  development  of  a  (■(mimand.  Contrcjl. 
Communications,  Computers,  Information. 
Surveillance  and  Reconnaissance  System  for 
the  .■\lgerian  Ministrv  of  Defense. 

The  Cnited  Slates  (Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  politu  al.  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
uni  lassified.  i  ontains  business  information 
submitteii  to  the  Department  of  State  by  the 


applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
com  erned. 

Sincerelv. 

Paul  V.  Kellv. 

Assistant  Secretan,-  Legislative  Affairs 

Enclosure: 

Transmittal  No.  DDTC  078-03 

The  Honorable  |.  Dennis  Hastert. 
Speaker  ol  the  House  of  Representatives. 

L'nited  States  Department  of  State, 

Washington.  D.C.  20520 
September  3.  2003. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36lt:)  of  the  .Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  that  are  firearms  controlled  under 
(  ategory  I  of  the  United  States  Munitions  List 
sold  commercially  under  a  contract  in  the 
amount  of  Si  .000.000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  510  M- 
60E4  7.62  X  51mm  machine  guns  and 
associated  minor  equipment  to  the 
Colombian  .Ministry  of  National  Defense  for 
use  bv  the  (Colombian  Army. 

The  United  States  Ciovernment  is  prepared 
to  lie  ense  the  export  of  these  items  having 
taken  into  account  political,  military. 
e(  onomic.  human  rights  and  arms  control 
( onsiderations. 

.More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly. 
Assistant  Se<retary  Legislative  Affairs 

Enclosure: 
Transmittal  No.  DTC  085-03 

The  Honorable  |.  Dennis  Hastert. 
Speaker  of  the  House  of  Representatives. 

Cnited  States  Department  of  State, 
Washington,  D.C.  20520 

September  3,  2003. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  and  (d|  of  the  .Arms  Export  Control  Act, 
1  am  transmitting,  herewith.  c;ertification  of  a 
proposed  manufacturing  license  agreement 
for  the  manufacture  of  significant  military 
equipment  abroad  and  the  export  of  defense 
articles  or  defense  services  in  the  amount  of 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  defense 
services,  technical  data  and  defense  articles 
for  the  manufacture  in  Mexico  of  a  ring  laser 
gyro  inertial  sensor  assembly  and  circuit  card 
components. 

Tfie  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

.More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 


Federal  Register /  Vol.  68,  No.  202 /Monday,  October  20,  2003 /Notices 


59977 


submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly, 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure: 
Transmittal  No.  DTC  087-03 

The  Honorable  J.  Dennis  Hastert,  • 
Speaker  of  the  House  of  Representatives. 
United  States  Department  of  State, 
Washington,  D.C.  20520 

September  3,  2003. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  and  (d)  of  the  Arms  Export  Control  Act, 
I  am  transmitting,  herewith,  certification  of  a 
proposed  manufacturing  license  agreement 
for  the  manufacture  of  significant  military 
equipment  abroad  and  the  export  of  defense 
articles  or  defense  services  in  the  amount  of 
$100,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  defense 
services,  technical  data  and  defense  articles 
to  Japan  to  support  the  manufacture, 
maintenance,  and  marketing  of  the  AN/AAS- 
44  (JM)  and  TIFLIR-49(JM)  Infrared  Detecting 
Systems  for  the  Japanese  Defense  Agency. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 
Paul  V.  Kelly, 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure: 
Transmittal  No.  DDTC.  087-03 

The  Honorable  J.  Dennis  Hastert, 
Speaker  of  the  House  of  Representatives. 

United  States  Department  of  State, 
Washington,  D.C.  20520 

September  3,  2003. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(d)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  manufacturing  license  agreement 
for  the  manufacture  of  significant  military 
equipment  abroad. 

The  transaction  described  in  the  attached 
certification  involves  the  manufacture  in 
Denmark  and  The  Netherlands  of  Optical 
Waveguide  Chips  for  use  as  sensing  devices 
for  chemical  and  biological  detection  for  the 
United  States  Government. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 


unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 
Assistant  Secretary.  Legislative  Affairs. 

Enclosure: 

Transmittal  No.  DTC  093-03 
The  Honorable  J.  Dennis  Hastert, 
Speaker  of  the  House  of  Representatives. 

United  States  Department  of  State, 
Washington,  D.C.  20520 

September  10,  2003. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(d)  of  the  Arms  Export  Control  Act.  I  am 
transmitting,  herewith,  certification  of  a 
proposed  manufacturing  license  agreement 
for  the  manufacture  of  significant  military- 
equipment  abroad. 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of  technical 
data,  assistance  and  manufacturing  know- 
how  to  Japan  necessary  for  the  production, 
use,  sale,  repair,  maintenance  and  overhaul 
of  the  F— 4EJ  Flight  Director  System  for  end- 
use  by  the  Government  of  Japan. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military', 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly, 
Assistant  Secretary.  Legislative  Affairs. 

Enclosure: 
Transmittal  No.  DTC  094-03 

The  Honorable  J.  Dennis  Hastert, 
Speaker  of  the  House  of  Representatives. 

[FR  Doc.  03-26403  Filed  10-17-03;  8:45  am] 

BILUNG  CODE  4710-2S-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4518] 

Determination  Pursuant  to  Section  1(b) 
of  Executive  Order  13224  Relating  to 
Dhamat  Houmet  Daawa  Salafia 

Acting  under  the  authority  of  section 
1(b)  of  Executive  Order  13224  of 
September  23,  2001,  as  amended  by 
Executive  Order  13286  of  July  2,  2002, 
and  Executive  Order  13284  of  January' 
23,  2003,  and  in  consultation  with  the 
Secretary  of  the  Treasury,  the  Attorney 
General,  and  the  Secretary'  of  Homeland 
Security,  I  hereby  determine  that: 
Dhamat  Houmet  Daawa  Salafia  [also 
known  as  Group  Protectors  of  Salafist 
Preaching;  aka  Houmat  Ed  Daawa  Es 


Salifiya;  aka  Katibat  El  Ahoual;  aka 
Protectors  of  the  Salafist  Predication: 
aka  El-Ahoual  Battalion;  aka  Katibat  El 
Ahouel;  aka  Houmate  Ed-Daawa  Es- 
Salafla;  aka  the  Horror  Squadron;  aka 
Djamaat  Houmat  Eddawa  Essalafia;  aka 
Djamaatt  Houmat  Ed  Daawa  Es  Salafiya; 
aka  Salafist  Call  Protectors;  aka  Djamaat 
Houmat  Ed  Daawa  Es  Salafiya;  aka 
Houmate  el  Da'awaa  es-Salafiyya;  aka 
Protectors  of  the  Salafist  Call;  aka 
Houmat  ed-Daaoua  es-Salafia;  aka 
Group  of  Supporters  of  the  Salafiste 
Trend;  aka  Group  of  Supporters  of  the 
Salafist  Trend]  has  committed,  or  poses 
a  significant  risk  of  committing,  acts  of 
terrorism  that  threaten  the  securitv  of 
U.S.  nationals  or  the  national  security, 
foreign  policy,  or  economy  of  the  United 
States. 

Consistent  with  the  determination  in 
section  10  of  Executive  Order  13224  that 
"prior  notice  to  persons  determined  to 
be  subject  to  the  Order  who  might  have 
a  constitutional  presence  in  the  United 
States  would  render  ineffectual  the 
blocking  and  other  measures  authorized 
in  the  Order  because  of  the  ability  to 
transfer  funds  instantaneously."  I 
determine  that  no  prior  notice  need  be 
provided  to  any  person  subject  to  this 
determination  who  might  have  a 
constitutional  presence  in  the  United 
States  because  to  do  so  would  render 
ineffectual  the  measures  authorized  in 
the  Order. 

This  notice  shall  be  published  in  the 
Federal  Register. 

Dated:  October  10.  2003. 
Colin  L.  Powell, 

Secretary^  of  State.  Department  of  State. 
IFRDoc.  03-26524  Filed  10-17-03:  5:00  pm] 

BILUNG  CODE  4710-10-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admim'stration 

Commercial  Space  Transportation; 
Suborbital  Rocket  Launch 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  and  request  for     • 
comments. 

SUMMARY:  The  FAA  licenses  launches  of 
expendable  and  reusable  launch 
vehicles  (RLVs),  including  suborbital 
rockets,  under  regulations  found  in  14 
CFR  Ch.  Ill,  parts  400-^50.  The  FAA  is 
issuing  this  Notice  to  clarify  the 
applicability  of  FAA  licensing 
requirements  to  suborbital  rocket 
launches,  in  general,  and  suborbital 
RLVs,  in  particular  so  that  a  vehicle 
operator  can  determine,  in  advance  of 
consultation  with  the  FAA.  whether  it 
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must  obtain  a  launch  license.  Some 
suborbital  RLVs  currently  under 
development  use  traditional  aviation 
technologv  and  components,  including 
wings,  for  lift  and  glide  capability,  as 
well  as  rocket  propulsion  for  thrust  to 
maintain  their  trajectory.  These  vehicles 
may  be  termed  "hybrid"  in  nature, 
because  a  single  vehicle  system  uses 
aviation  and  aerospace  technology 
during  different  portions  of  flight.  This 
Notice  advises  an  operator  of  a  hybrid 
suborbital  RLV  that  a  proposed  mission 
mav  require  other  FAA  flight 
authorization,  specifically  an 
experimental  airworthiness  certificate 
(EAC).  as  a  condition  of  a  launch 
license,  to  operate  in  the  National 
Airspace  System  (NAS). 
FOR  FURTHER  INFORMATION  CONTACT:  fay 
Garvin.  AST-200,  Manager.  Licensmg 
and  Safetv  Division.  Office  of  the 
Associate  Administrator  for  (Commercial 
Space  Transportation.  Federal  Aviation 
Administration.  I'.S.  Department  of 
Transportation.  800  Independence 
Avenue.  SW..  Washington:  DC  20591, 
(202)  385-4700;  or  David  Hempe.  AIR- 
100.  .Manager.  Aircraft  Ciertification 
Service,  Office  of  the  Associate 
.Administrator  for  Regulation  and 
Certification.  Federal  .\vidtion 
Administration.  L'.S.  Department  of 
Transportation,  800  Independence 
Avenue.  SW..  Washington,  DC  20591, 
(202! 267-8235 

Comments  Invited 

The  FAA  is  not  opening  a  docket  for 
the  receipt  of  comments;  however,  we 
welcome  input  from  person  interested 
in  submitting  views  and  information  to 
the  FAA  regarding  suborbital  RLV 
mission-,  and  concepts.  Please  send 
them  to  the  attention  of  fay  Garvin, 
AST-200,  Manager,  Licensing  and 
Safetv  Division.  Office  of  the  .Associate 
.Administrator  for  (^cminiercial  Space 
Transportation.  Federal  Aviation 
.Administration.  U.S.  Department  of 
Transportation.  Room  331.  800 
independence  .Avenue.  SW,. 
Washington.  DC  20591 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal  Aviation  Administration 
(F.A.A)  licenses  the  launch  of  a  launch 
vehicle,  reentrv  of  a  reentry,  vehicle  and 
the  operation  of  a  launch  or  reentry  site 
under  authoritv  granted  to  the  Secretary 
of  Transportation  in  the  Commercial 
Space  Launch  Act  of  1984.  as  amended 
(CSLA).  codified  in  49  U  S.C.  Subtitle 
IX.  chapter  701,  and  delegated  to  the 
FAA  Administrator  L'nder  the  CSLA,  a 
U.S.  citizen  must  obtain  authorization 
from  the  FAA  to  launch,  reenter  or 


operate  a  launch  or  reentry  site 
anvwhere  in  the  world.  Any  person 
wishing  to  conduct  commercial  space 
transportation  activities  in  the  United 
States  must  also  obtain  FAA 
authorization  to  do  so.  FAA 
authorization  for  these  activities  is 
granted  by  a  license  issued  by  the  FAA's 
Associate  Administrator  for  Commercial 
Space  Transportation  (AST)  to  the 
vehicle  or  site  operator.  A  license 
presc:ribes  terms  and  conditions  for 
conducting  authorized  activity. 
Requirements  for  obtaining  and 
remaining  in  compliance  with  a  license 
are  located  in  14  CFR  (Ihapter  III.  parts 
400-450.  U.S.  Government  space 
activities,  including  launches  the 
go\'erninent  larriers  out  for  the 
Government  are  not  subject  to  licensing 
bv  the  FAA 

When  the  CSLA  was  enacted  in  1984. 
onlv  expendable  launch  vehicles  (ELVs) 
and  sounding  rockets  were  available  for 
[irivate  sector  use.  along  with  certain 
ballistic  missiles  adapted  for 
cominen  iai  applications.  A  report 
prepared  hv  the  Senate  (.oinmittee  on 
Commen:e.  Science,  and  Transportation 
ac;companving  passage  of  the  CSLA 
recognized  that  vehicle  and  space- 
related  technologies  would  (;ontinue  to 
evolve  with  c;ommercialization  of  space 
access  and  assets  and  that  the  regulatory 
program  would  have  to  adapt.  The 
Committee  '  re((ignizes  that  additional 
requirements  may  be  necessary  to  meet 
the  requirements  and  c:onsideration  of 
future  launch  technologies  and 
activities  and  new  classes  payloads  that 
presentlv  do  not  e.xist."  S.  Rept.  98-656. 
"(Commercial  Space  Launches,  98th 
Cong.,  2d  Sess..  at  pp    11-12. 

The  Committees  observations  in  1984 
were  borne  out  bv  the  development  of 
reentrv  capabilitv  for  commercial  u.se  in 
the  14^i0.s.  In(;reasiiig  emphasis  on 
efficient  ami  lower  cost  space  access, 
combined  with  reentry  capability, 
prompted  a  range  of  new  launch  vehicle 
concepts  that  would  be  fuUv  or  partiallv 
reusable.  This  new  ty{)e  of  launch 
vehicle  became  knnw'n  as  a  reusable 
launch  vehicle  or  RLV.  in  contrast  to 
conventional  one-lime  use  expendable 
launc:h  vehicles  or  ELVs.  In  1998. 
Congress  amended  the  CSLA  by  adding 
reentrv  licensing  authority  for  reentry 
vehicles,  including  RLVs.  "to  establish 
the  appropriate  legal  framework  to 
ensure  public  safety  is  protected  while 
minimizing  regulatory  burden,  delay  or 
uncertainty  that  could  inhibit 
commercial  exploitation  of  reentr\' 
capabilities."  H.  Rep.  105-347. 
"Commercial  Space  Act  of  1997."  105th 
Cong..  1st  Sess..  at  p.  21.  Reentry 
licensing  would  authorize  the 
purposeful  return  of  a  reentry  vehicle 


and  any  pavload  from  Earth  orbit  or 
outer  space  to  Earth.  A  reentry  vehicle 
is  one  that  is  designed  to  return  from 
Earth  orbit  or  outer  space  to  Earth 
substantially  intact. 

Although  the  FAA  had  licensing 
authority  under  the  CSLA  over 
suborbitally  operated  RLVs  by  virtue  of 
its  licensing  authority  over  suborbital 
rocket  launches,  the  addition  of 
licensing  authority  for  reentry  activities 
and  specific  reference  to  RLVs  in  the 
1998  amendments  eliminated  regulatory 
risk,  and  removed  any  investor  doubt, 
that  Congress  did  indeed  intend  the 
FAA  to  address  through  CSLA  licensing 
the  unique  safety  and  policy  issues  that 
may  result  from  launch  and  intact 
landing  of  a  launch  vehicle,  whether  or 
not  the  vehicle  enters  Earth  orbit  before 
returning  for  landing  on  Earth. 

The  FAA  promptly  issued  licensing 
regulations  to  implement  its  newly 
added  statutorv  authority  over  reentry 
activity  and  RLV  missions  in  general. 
The  FAA  covered  suborbitally  operated 
RLV^s  in  its  rulemaking.  Under  the 
licensing  requirements  for  RLV 
missions,  a  suborbitally  operated  RLV 
mav  follow  either  a  ballistic  or 
maneuverable  trajectory.  The  FAA 
explained  in  its  rulemaking  a  proposal 
that  a  "suborbital  trajectory  is  a  flight 
path  that  is  not  closed,  whereas  an  orbit 
is  a  closed  path.  A  suborbital  trajectory 
rnav  be  ballistic,  that  is.  acted  on  only 
by  atmospheric  drag  and  gravity,  or  it 
can  be  controlled  by  external  forces  and 
therefore  maneuverable."  See  64  FR 
19626-19666.  April  21.  1999.  at  p. 
19630,  fn.  1.  The  FAA  proposed,  and 
codified,  a  uniform  measure  of  public 
safetv  risk  for  an  RLV  that  is  launched 
and  subsequently  returns  from  Earth 
orbit  and  one  that  is  launched  and 
operates  in  suborbital  fashion,  where 
maneuvered  in  its  return  trajectory  or 
returning  through  ballistic  flight.  The 
final  RLV  mission  licensing  rule  (14 
CFR  part  431),  issued  September  19. 
2000.  clarified  that  all  RLV  .missions, 
whether  orbital  (consisting  of  launch 
and  reentrv)  or  suborbital  (launch  and 
intact  landing)  are  covered  by  the  rule 
although  only  those  RLVs  that  return  to 
Earth  from  outer  space  or  Earth  orbit 
may  be  considered  to  "reenter"  under 
the  statutory  definition  of  "reenter; 
reentrv."  See  "Final  Rule,  Commercial 
Space  Transportation  Reusable  Launch 
Vehicle  and  Reentrv  Licensing 
Regulations."  65  FR  56618-56667. 
September  19.  2000. 

Despite  the  efficient  development  of  a 
comprehensive  regulatory  regime  for 
RLVs,  vehicle  development  slowed  in 
the  late  1990s,  with  the  downturn  in  the 
Low  Earth  Orbit  (LEO)  satellite  market. 
Recently,  though,  mounting  demand  for 
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space  tourism  services  has  prompted 
renewed  interest  in  commercial  RLV 
possibilities.  To  spur  entrepreneurial 
competition  and  development,  the  X- 
Prize  Foundation  promises  a  $10 
million  purse  for  the  first  qualifying 
contestant  to  successfully  conduct  two 
piloted  flights  of  a  privately  financed 
and  built  vehicle,  within  a  two-week 
timeframe,  to  a  minimum  altitude  of  100 
kilometers.  Ultimately,  RLV  technology 
may  provide  ttans-atmospheric  high- 
speed flight  around  the  globe,  for  rapid 
international  travel. 

The  FAA  issued  reports  for  the  years 
1998-2001,  surveying  the  various  RLV 
concepts  under  development,  publicly 
and  privately,  including  announced  X- 
Prize  contestants.  The  reports  are 
available  and  can  be  downloaded  from 
the  AST  Web  site:  http://ast.faa.gov.  A 
brief  overview  of  vehicles  featured  in 
the  various  reports  illustrates  the  range 
of  RLV  concepts,  from  single-stage-to- 
orbit  vertical  take-off  models  to  multi- 
stage air-launched  systems  employing 
wing-generated  lift  to  gain  altitude 
before  initiating  rocket  motors  to 
generate  thrust. 

Some  RLV  concepts  combine  aviation 
and  space  technology  so  that  they  are 
essentially  hybrid  in  nature.  Some 
"vehicles  are  hybrid  because  a  single 
vehicle  integrates  characteristics  of  both 
flight  technologies,  employing  them  for 
different  stages  of  flight.  Others  are 
hybrid  because  two  vehicles,  each 
capable  of  operating  independently  at 
some  point  during  flight,  are  combined 
or  joined,  to  form  a  launch  system,  e.g., 
where  one  vehicle  serves  as  a  high 
altitude  platform  from  which  a  second 
vehicle  begins  its  flight. 

RLV  designers  whose  vehicles 
embody  aircraft  operating 
characteristics,  in  whole  or  in  part,  have 
expressed  uncertainty  about  the  type  of 
regulator\'  regime  that  would  cover 
flight  operations,  i.e.,  whether  a  launch 
license  or  aircraft  certification,  such  as 
an  experimental  airworthiness 
certificate  (EAC),  would  be  required  for 
flight  authorization.  Some  also  question 
whether  a  test  flight  is  a  licensable  event 
or  requires  only  aircraft  certification  as 
the  sole  flight  authorization,  particularly 
where  flight  operations  would  be 
limited  to  high  altitude  atmospheric 
tests  not  bound  for  low  Earth  orbit  or 
otherwise  into  outer  space. 

There  is  concern  that  uncertainty 
regarding  the  applicable  regulatory 
regime  may  impede  the  ability  of 
developers  of  hybrid  suborbital  RLVs  to 
obtain  the  financing  needed  to  take  their 
concepts  from  the  drawing  board  into 
flight  testing.  Concerns  stem  from  not 
knowing,  in  advemce  of  operation, 
whether  suborbital  flight  would  be 


regulated  under  the  CSLA  and  the 
Commercial  Space  Transportation 
Regulations,  14  CFR  Ch.  Ill,  as  launch  of 
an  RLV  that  is  a  suborbital  rocket,  or 
under  the  Federal  Aviation  Regulations 
as  civil  aircraft  that  must  satisfy 
airworthiness  certification 
requirements.  Although  both  regulator^' 
regimes,  launch  licensing  and  aircraft 
certification,  protect  the  health  and 
safety  of  the  uninvolved  public,  there 
are  differences  in  the  approval  processes 
that  may  affect  technical  choices  in 
terms  of  vehicle  design  and  planned 
flight  profiles,  in  addition  to  the 
perceived  difference  in  cost  of 
regulatory  compliance. 

At  a  July  24,  2003  joint  congressional 
hearing  on  commercial  human  space 
flight,  witnesses  noted  the  uncertainty 
surrounding  the  appropriate  flight 
authorization  for  a  winged  suborbital 
RLV.  They  urged  Congress  to  reduce  the 
regulatory'  risk  facing  potential  investors 
by  mandating  an  enabling  regulatory 
framework  for  commercial  suborbital 
human  space  flight  with  AST  taking  the 
lead  in  regulating  the  activity. 

The  FAA  is  issuing  this  Notice  to 
eliminate  uncertainty  regarding  the 
applicable  regulatory  regime  for  a 
suborbital  RLV  and  suborbital  rockets, 
in  general.  The  Notice  provides  a 
technical  demarcation  between  launch 
vehicles  and  aircraft  so  that  the  public, 
including  vehicle  developers,  can 
determine  in  advance  of  consultation 
with  the  FAA  whether  a  launch  license 
or  only  aircraft  certification  is  required 
to  conduct  flight  operations. 

Suborbital  Rocket 

The  Secretary  of  Transportation  has 
authority  to  differentiate  between  civil 
aviation  and  launch  of  a  launch  vehicle, 
including  a  suborbital  rocket.  Authority 
under  the  CSLA  to  license  suborbital 
rocket  launches  and  other  commercial 
space  transportation  activities  was 
delegated  to  the  FAA  Administrator  in 
1995.1  Licensing  authority  is  exercised 
by  AST,  under  a  delegation  from  the 
FAA  Administrator.  Safety  of  afr 
commerce  and  the  National  Airspace 
System  (NAS)  is  regulated  under 
separate  statutory  authority  provided  in 
49  U.S.C.  Subtitle  VII,  Part' A,  "Air 
Commerce  and  Safety." 

A  license  under  the  CSLA  is  required 
to  launch  a  suborbital  rocket.  The  CSLA 


'  (Certain  small-scale  unmanned  rocket  launches 
have  traditionally  been  subject  to  FA,\  flight 
authorization  under  14  CFR  part  101.  and  are  not 
subject  to  licensing  under  the  C;SLA.  F.^.^  authority 
oyer  those  small  recreational  and  hobby  rockets  was 
not  affected  by  enactment  of  the  CSL.'X.  nor  was 
delegation  of  CSL.^  licensing  authority  to  the  ?A.\ 
Administrator  intended  to  place  launch  vehicle 
licensing  under  14  CFR  part  101  orairtraft 
certification  regulations. 


defines  a  "launch  vehicle"  to  mean  a 
vehicle  built  to  operate  in.  or  place  a 
payload  in,  outer  space,  and  a  suborbital 
rocket.  "Launch"  means  to  place  or  tr\' 
to  place  a  launch  vehicle  or  reentr\' 
vehicle  and  any  payload  from  Earth — in 
a  suborbital  trajectory';  in  Earth  orbit  in 
outer  space,  or  otherwise  in  outer  space. 
49  U.S.C.  70102.  for  a  suborbital  rocket, 
"launch"  under  the  CSLA  means 
placing  a  suborbital  rocket  on  a 
suborbital  trajectory. 

This  Notice  informs  the  public  of  the 
criteria  used  by  the  FAA  to  differentiate 
civil  aircraft  subject  to  aircraft 
certification  and  operating  standards  for 
flight  in  airspace  from  a  suborbital 
rocket  launch  subject  to  licensing  under 
the  CSLA.  The  FAA  considers  use  of 
rocket  propulsion  for  thrust,  as  opposed 
to  wing-generated  lift,  in  determining 
whether  a  vehicle  that  flies  through 
airspace  is  a  suborbital  rocket  under  the 
CSLA.  or  an  aircraft.  Quite  simplv.  a 
vehicle  that  relies  principally  upon 
rocket-propelled  thrust  to  maintain  its 
intended  flight  trajectory  during 
powered  flight  is  a  launch  vehicle,  or 
rocket,  subject  to  licensing  under  the 
CSLA  unless  exempt.  A  vehicle  that 
relies  chiefly  upon  lift  generated  by  its 
wings  in  maintaining  its  intended 
course  during  powered  flight  is  an 
aircraft  subject  to  regulation  under  the 
Federal  Aviation  Regulations.  A  rocket- 
propelled  civil  aircraft  that  relies  upon 
wing-borne  lift  for  the  majority  of  its 
powered  flight  is  not  a  suborbital  rocket 
requiring  a  license  for  operation.  The 
"E-Z  Rocket."  flown  by  X-COR.  is  an 
example  of  a  rocket-propelled  aircraft. 

To  summarize,  a  suborbital  rocket 
subject  to  CSLA  licensing  is  a  rocket- 
propelled  vehicle  intended  for  flight  on 
a  suborbital  trajectory,  whose  thrust  is 
greater  than  its  lift  for  the  majority  of 
the  powered  portion  of  its  flight. 

The  FAA  rulemaking  regarding  RLV 
missions,  concluded  in  2000,  addressed 
"suborbital  trajectory"  in  the  context  of 
RLVs.  The  FAA  regards  a  suborbital 
trajectory  as  the  intentional  flight  path, 
or  any  portion  of  that  flight  path,  of  a 
launch  vehicle  or  reentry  vehicle,  whose 
vacuum  instantaneous  impact  point 
(IIP)  does  not  leave  the  surface  of  the 
earth.  The  IIP  of  a  launch  vehicle  is  the 
projected  impact  point  on  Earth  where 
the  vehicle  would  land  if  its  engines 
stop  or  where  vehicle  debris,  in  the 
event  of  failure  and  break-up,  would 
land.  The  notion  of  a  "vacuum"  IIP 
reflects  the  absence  of  atmospheric 
effects  in  performing  the  IIP  calculation. 
If  the  vacuum  IIP  never  leaves  the 
Earth's  surface,  the  vehicle  would  not 
achieve  Earth  orbit  and  would  therefore 
be  on  a  suborbital  trajectory. 
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The  FAA  relies  upon  thrust  versus  lift 
during  powered  flight  in  differentiating 
launch  %'ehicles  from  aircraft  because  it 
provides  a  clear  and  objective  point  of 
demarcation  that  relies  on  technical 
distinctions  grounded  in  the  science  ot 
physics,  not  labels.  Other  options  for 
differentiating  launch  vehicles  from 
aircraft  are  not  as  well  grounded  in 
science  or  logic.  For  example,  the  FAA 
could  point  to  the  use  of  wings  and 
classify  all  winged  vehicles  as  aircraft 
that  must  satisfy-  airworthiness 
certification  requirements;  however,  the 
Pegasus  launch  vehicle  is  a  winged 
vehicle  used  to  place  payloads  in  Earth 
orbit  and  is  subject  to  CSLA  licensing. 
Similarlv.  the  Space  Shuttle  has  wings 
but  is  not  regarded  as  an  aircraft  (nor  is 
it  subject  to  licensing  because  its 
operation  is  deemed  to  be  by  and  for  the 
Government  and  therefore  exempt  from 
the  CSLA).  The  FAA  could  look  to  other 
traditional  indicia  of  space  flight,  such 
as  use  of  pressure  suits  or  reaction 
control  svstems.  but  both  are  used  for 
high  altitude  aircraft  and  therefore  do 
not  help  us  distinguish  launch  vehicles 
from  aircraft.  Altitude  is  also  not  an 
appropriate  discriminator  for  launch 
vehicles  and  aircraft  because  some 
suborbital  rockets,  including  sounding 
rockets,  are  not  necessarily  intended  for 
launch  into  Earth  orbit  or  outer  space 
and  because  aircraft  can  he  designed  to 
operate  at  increasingly  extreme  altitudes 
above  controlled  airspace.  Therefore, 
altitude  does  not  offer  an  objectn>" 
means  of  distinguishing  suborbital 
launch  vehicles  from  aircraft. 

The  F.\A  finds  that  flight  physics 
provides  a  clear,  certain  and  objective 
criteria  the  public  can  u.se  in 
determining  whether  a  vehicle  requires 
a  license  from  the  FAA  under  the  CSLA. 
L'sing  the  suborbital  rocket  criteria 
identified  above,  a  prospective  operator 
can  determine  whether  it  must  contact 
AST  and  begin  the  pre-application 
consultation  process  required  ior  a 
launch  license. 

Licensing  Requirements  for  Suborbital 

RL\\ 

A  launch  license  is  issued  consistent 
with  public  health  and  safety,  safety  of 
propertv.  and  I'.S.  national  securitv  and 
foreign  policv  interests,  including 
international  obligations.  Upon 
satisfactorv  completion  of  the  various 
reviews  required  under  the  Commercial 
Space  Transportation  Lit  ensing 
Regulations.  AST  issues  a  license  to  an 
operator  authorizing  the  mission; 
however,  authorization  is  subject  to 
operator  compliance  with  license  terms 
and  conditions. 

The  FAA  has  an  established 
regulatory  framework  governing 


launches  of  suborbital  rockets,  both 
expendable  and  reusable.  Suborbital 
ELVs  are  regulated  under  license 
requirements  contained  in  14  CFR  part 
415. '  Suborbital  RLVs.  including  those 
that  emplov  traditional  aviation 
characteristics,  such  as  wings  and 
landing  gear,  are  regulated  under  RLV 
mission  licensing  requirements 
ccmtamed  in  14  CFR  part  431. 

Certain  suborbital  RLVs.  described  in 
this  Notice  as  "hybrid."  that  employ 
aviation  characteristics  are  also 
regulated  under  F.-\A  aircraft 
regulations.  Where  operation  of  a 
launch  vehicle  includes  operation  of  a 
civil  aircraft  for  any  portion  of  flight,  an 
EAt;  niav  be  required,  m  addition  to  a 
launch  license,  in  order  to  obtain 
complete  flight  authorization  for 
operation  in  the  national  airspace 
svsti'in.  Where  ,i[)pro|)riate,  obtaining 
and  complying  with  an  EAC  under  14 
CFR  parts  21  and  ')!.  with  special 
operating  conditions,  would  be  made  a 
condition  of  a  suborbital  RLV  mission 
license.  During  pre-license  application 
consultation,  AST  will  refer  an 
appli(  ant  [imposing  a  hybrid  suborbital 
RLV  mission  to  the  F.-\A's  .Mrcraft 
(;ertification  Service  and  Flight 
"Standards  Service  to  obtain  the  required 
certifii  <ite  if  the  applicant  has  not 
alreatiy  done  so. 

AST  has  issued  an  advisory  circular 
(AC)  regarding  test  flight  launch 
licensing  to  illustrate  ac(;eplable  means 
of  satisfving  safety  requirements  of  14 
CFR  part  4  11   Test  flights  mav  be  a 
desirahh'  means  of  validating 
perfonnaiu  e  (  apabilities  oi  a  new 
vehii;li!  under  increasinglv  demanding 
flight  parameters.  AC  431..35-.3, 
"Licensing  Test  Flight  RLV  Missions." 
issued  .August  2002.  explains  how  a 
license  applicant  can  streamline  its 
submissions  under  the  safety 
requiretneuts  of  part  431.  when  seeking 
authorization  to  conduct  a  series  of 
suborbital  RLV  test  flights  that  are 
subject  to  licensing  under  the  CSLA 

Not  all  test  flights  will  require 
licensing  under  the  CSL.\.  A  license 
will  be  required  only  for  those  vehicles 
that  operate  as  a  suborbital  rocket  and 
that  are  launched.  In  addition,  the 
C'ommercial  Spat;e  Transportation 
Licensing  Regulations  exempt  from 
licensing  certain  low-powered  rocket 
launches  known  as  "amateur  rocket 


-  AN  FAA  rulemaking  is  pending  thai  would 
revise  licen.sing  and  safely  requiremenis  for 
licensed  ELV  launches,  including  suborbilai  ELVs. 
See  Docket  No.  FAA-;£(K)0.  accessible  through  the 
Department  of  Transportaliun  s  eleclruni(  Docket 
Management  .System  (DM.S).  for  the  most  current 
nileniakiiig  proposal  ami  public  comments.  You 
can  access  the  DMS  using  the  folloainu  Wi'b  '~iti' 
http://dms.dot.gov. 


activities."  Test  flights  of  a  hybrid 
suborbital  RLV  that  fit  the  definition  of 
"amateur  rocket  activities"  are  not 
licensed  by  the  FAA,  although  an  EAC 
may  be  required.  The  term,  "amateur 
rocket  activities,"  is  defined  in  14  CFR 
401.5.  It  means  launch  activities 
conducted  at  private  sites  that  satisfy  all 
three  of  the  following  characteristics; 

•  Powered  by  a  motor(s)  having  a 
total  impulse  of  200,000  pound-seconds 
or  less; 

•  Total  burning  or  operating  time  of 
less  than  1 5  seconds;  and 

•  A  ballistic  coefficient — i.e..  gross 
weight  in  pounds  divided  by  frontal 
area  of  rocket  vehicle — less  than  12 
pounds  per  square  inch. 

The  FAA  also  retains  authority  to 
waive  for  a  particular  applicant  the 
requirement  to  obtain  a  license  where 
the  agency  determines  that  the  waiver  is 
in  the  public  interest  and  will  not 
jeopardize  public  health  and  safety,  the 
safety  of  property  and  U.S.  national 
security  and  foreign  policy  interests. 

Issued  in  Washington.  DC:,  on  Octobur  14. 
201).! 
Patricia  Grace  Smith. 

.-^s.sorujfe  Administrator  for  Commprrial 

Spucf  Transportation 

Nicholas  A.  Sabatini, 

As^oiiatt'  Administrator  for  Regulation  and 

Certifiiation. 

iFR  Do(  .  03-2h:i7,i  Filed  10-l.S-t:).3;  4:42  pnil 

BILLING  CODE  4910-13-4* 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Mobile  and  Baldwin  Counties,  AL 

AGENCY:  Federal  Highway 
Administration  (FH\VA)."D0T. 
action:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  Mobile  and  Baldwin  Counties, 
Alabama. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
joe  D.  Wilkerson,  Division 
Administrator,  Federal  Highway 
Administration,  500  Eastern  Blvd.,  Suite 
200,  Montgomery,  Alabama  36177, 
Telephone:  (334)  223-7370. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA  in  cooperation  with  the  Alabama 
Department  of  Transportation  (ALDOT) 
will  prepare  an  environment  impact 
statement  on  a  proposal  to  increase  the 
capacity  of  Interstate  Route  10  at  Mobile 
by  constructing  a  new  six-lane  bridge 
across  the  Mobile  River  at  Mobile  and 


^QQR7 
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widening  the  existing  bridges  across 
Mobile  Bay  from  four  to  eight  lanes. 

Interstate  Route  10  now  goes  under 
the  Mobile  River  in  a  four-lane  tunnel 
and  crosses  Mobile  Bay  on  two,  two- 
lane  bridges,  each  seven  mile  long 
bridges.  Existing  and  predicted  traffic 
volumes  require  that  additional  capacity 
on  I-IO  across  the  Mobile  River  and 
Mobile  Bay  be  added.  Currently, 
vehicles  transporting  flammables, 
corrosives,  and  explosives  are 
prohibited  from  using  the  I-IO  tuimel, 
which  requires  these  hazardous 
materials  to  be  transported  along  a 
circuitous  route  along  a  surface  street, 
part  of  1-165,  a  bridge  over  the  Mobile 
River,  and  a  segment  of  a  noncontrolled- 
access  State  route. 

An  Environmental  Assessment  (EA) 
has  been  prepared  for  the  project  which 
essentially  evaluated  a  single  alignment. 
The  alignment  evaluated  in  the  EA 
emerged  from  a  Feasibility  Study  for  a 
Mobile  River  I-IO  Bridge,  which  was 
completed  in  1997  for  the  South 
Alabama  Regional  Planning 
Commission.  The  proposed  design  for 
the  new  bridge  provides  190  feet  of 
vertical  clearance  with  a  1,250-foot  span 
over  the  Mobile  River  ship  channel. 

Because  of  concerns  relating  to  visual 
impacts  of  the  bridge  on  historic 
properties,  including  a  National  Register 
Landmark  structure  (Old  City  Hall),  it 
has  been  decided  to  prepare  an  EIS 
which  will  include  reevaluation  of  all 
three  alignments  included  in  the 
feasibility  study. 

Alternatives  under  consideration  are 
no  build  and  adding  capacity  by 
constructing  a  six-lane  bridge  across  the 
Mobile  River,  which  will  tie  or  merge 
with  the  existing  I-IO  bridges  across 
Mobile  Bay,  and  widening  the  current 
Mobile  Bay  bridges  from  four  to  eight 
lanes.  Three  build  alternates  were 
considered  in  a  feasibility  study 
performed  for  the  project.  All  three 
alternates  will  be  further  evaluated  in 
the  development  of  the  EIS. 

The  prior  EA  process  included  two 
public  involvement  meetings,  meetings 
with  local  historic  interests,  resource 
agencies,  a  Bridge  Aesthetic  Design 
Workshop,  a  neighborhood  workshop, 
and  two  public  hearings.  Early 
coordination  letters  were  sent  to 
resource  agencies,  tribes,  and  interested 
parties.  The  EA  was  also  distributed  to 
interested  parties. 

Cooperating  agencies  include  the  U.S. 
Coast  Guard  and  U.S.  Army  Corps  of 
Engineers. 

New  early  coordination  letters,  two 
additional  public  involvement  meetings, 
and  two  public  hearings  are  proposed  at 
this  time.  The  existing,  cooperating 


agencies  will  be  requested  to  maintain 
that  status  for  the  EIS. 

During  the  evaluation  of  effect  on 
historic  properties,  an  adverse  effect 
was  determined  for  several  properties 
including  the  Old  City  Hall.  Therefore, 
coordination  with  the  Department  of 
Interior,  the  Advisory  Council  on 
Historic  Preservation,  and  the  State 
Historic  Preservation  Officer  (Alabama 
Historic  Commission)  is  required.  Also. 
the  National  Trust  on  Historic 
Preservation  and  the  Mobile  Historic 
Commission  requested  to  be  consulting 
parties  during  the  EA  process.  That 
coordinatioi>-will  continue  during  the 
EIS  process. 

To  ensure  that  the  full  range  of  issues 
related  to  this  project  are  addressed  and 
that  all  significant  issues  identified, 
comments  and  suggestions  are  invited 
from  all  interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic.  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Joe  D.  Wilkerson, 

Division  Administrator.  Montgomery 
Alabama. 

(FR  Doc.  0.3-26342  Filed  10-17-03:  8;45  ami 

BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  Federal  Railroad 
Administration.  DOT. 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
its  implementing  regulations,  the 
Federal  Railroad  Administration  (FRA) 
hereby  announces  that  it  is  seeking 
approval  of  the  following  information 
collection  activities.  Before  submitting 
these  information  collection 
requirements  for  clearance  by  the  Office 
of  Management  and  Budget  (OMB),  FRA 
is  soliciting  public  comment  on  specific 
aspects  of  the  activities  identified 
below. 

DATES:  Comments  must  be  received  no 
later  than  December  19,  2003. 
ADDRESSES:  Submit  written  comments 
on  any  or  all  of  the  following  proposed 


activities  by  mail  to  either:  Mr.  Robert 
Brogan,  Office  of  Safety,  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW.,  Mail  Stop  17,  Washington, 
DC  20590,  or  Ms.  Debra  Steward,  Office 
of  Information  Technologv  and 
Productivity  Improvement,  RAD-20, 
Federal  Railroad  Administration.  1120 
Vermont  Ave.,  NW..  Mail  Stop  35. 
Washington,  DC  20590.  Commenters 
requesting  FRA  to  acknowledge  receipt 
of  their  respective  comments  must 
include  a  self-addressed  stamped 
postcard  stating,  "Comments  on  OMB 
control  number  2130-New". 
Alternatively,  comments  may  be 
transmitted  via  facsimile  to  (202)  493- 
6230  or  (202)  493-6170.  or  E-mail  to  Mr. 
Brogan  at  robert.brogan@fra.dot.gov,  or 
to  Ms.  Steward  at 

debra.steward@fra.dot.gov.  Please  refer 
to  the  assigned  OMB  control  number  or 
collection  title  in  any  correspondence 
submitted.  FRA  will  summarize 
comments  received  in  response  to  this 
notice  in  a  subsequent  notice  and 
include  them  in  its  information 
collection  submission  to  OMB  for 
approval. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Robert  Brogan.  Office  of  Planning  and 
Evaluation  Division.  RRS-21,  Federal 
Railroad  Administration,  1120  Vermont 
Ave..  NW..  Mail  Stop  17,  Washington. 
DC  20590  (telephone:  (202)  493-6292) 
or  Debra  Steward,  Office  of  Information 
Technologv  and  Productivifv 
Improvement,  RAD-20,  Federal 
Railroad  Administration,  1120  Vermont 
Ave..  NW..  Mail  Stop  35.  Washington, 
DC  20590  (telephone;  (202)  493-6139). 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA).  Pub.  L.  104-13.  Sec.  2,  109  Stat. 
163  (1995)  (codified  as  revised  at  44 
U.S.C.  3501-3520).  and  its 
implementing  regulations.  5  CFR  part 
1320,  require  Federal  agencies  to 
provide  60-days  notice  to  the  public  for 
comment  on  information  collection 
activities  before  seeking  approval  bv 
OMB.  44  U.S.C.  3506(c)(2)(A);  5  CFR 
1320.8(d)(1).  1320.10(e)(1).  1320.12(a). 
Specifically.  FRA  invites  interested 
respondents  to  comment  on  the 
following  summary  of  proposed 
information  collection  activities 
regarding  (i)  whether  the  information 
collection  activities  are  necessarv  for 
FRA  to  properly  execute  its  functions, 
including  whether  the  activities  will 
have  practical  utility:  (ii)  the  accuracy  of 
FRAs  estimates  of  the  burden  of  the 
information  collection  activities, 
including  the  validity  of  the 


Federal  Repistpr/Vnl    RR    Nn    9n9/MnnHav    nr-tnKor 


9n    onm  /  M,-,f;,^/^o 


39982 


Federal  Register '  Vol    68.  \o.  202 /Monday,  October  20,  2003 /Notices 


methndologv  and  assumptions  used  to 
detprmine  the  estimates:  (iii)  ways  for 

FRA  t(i  enhano'  the  ijualitv,  utilitv  rind 
(IdntN  of  the  inhirmatiuri  being 
c;i)lle(;ted:  and  (iv)  ways  for  FRA  t(i 
minimize  the  hurden  nf  infurmation 
(Dllectmn  activities  on  the  public  bv 
automated,  electronu  ,  met  h.inu  al,  or 
other  technoloi^ical  i  ollec.tiun 
techniques  or  other  forms  of  information 
tec:hnoiot;v  (ry  .  permitting  electronic: 
submission  of  responses).  Sfc  44  ISC. 
,15U6(c)(2)(A)(iHiv);  5  CFR 
1  ?jn  8(d)(l)(i)-(ivl.  FRA  believes  that 
soliciting  public  comment  will  promote 
its  efforts  to  reduce  the  administrative 
and  paperwork  burdens  associated  with 
the  collfction  of  information  mandated 
bv  Federal  regulations.  In  summary. 
FR.\  reasons  that  comments  reix'ived 
will  advance  three  objectives:  (i)  Reduce 
reporting  burdens;  (ii)  ensure  that  it 
organizes  information  collection 
r-'quirt'nients  in  a  "user  friendly"  format 
to  im[irn\>'  the  use  of  such  information; 
and  '111,1  .1'  I  uratelv  assess  the  resources 
expended  t')  retrieve  and  produce 
information  requested.  See  44  U.S.C. 
:i501 

Below  is  a  brief  summary  of  proposed 
new  information  collection  activities 
that  FR.\  will  submit  for  clearance  by 
OMB  a-  required  under  the  PRA: 

Titlf:  Work  Schedules  and  Sleep 
Patterns  of  Maintenance  of  Way 
Emplovees. 

OMB  Control  Number:  2130-New. 

Abstract:  In  a  continuing  effort  to 
improve  rail  safetv  and  to  reduce  the 
number  ot  imuries  and  fatalities  to  rail 
work.Ts.  FR.\  and  the  rail  industry  have 
rec  entlv  focused  on  the  issue  of  fatigue 
among  train  and  engine  crew  personnel. 
Because  railro.iding  is  an  around-the- 
{ lo(  k.  -.r\en-davs-a-week  operation  and 
because  a  wide  array  of  workers  are 
needed  both  to  operate  and  to  maintain 
the  nation's  railroads,  other  crafts — 
besides  train  and  engine  crews — can 
also  be  subject  to  fatigue  The  non- 
operating  crafts,  including  locomotive 
an(i  car  repair,  trac  k  maintenance,  signal 
svstem  maintenance  and 
telecommunications,  fall  into  this 
sec:ond  c  ategorv    FR.-\  is  proposing  a 
studv  whicfi  will  focus  on  maintenance 
of  wav  emplovees.  one  of  the  non- 
operating  railroad  crafts.  The  project 
will  be  very  similar  in  both  method  and 
scope  to  a  c:urrent  study  focusing  on 
railroad  signalmen.  To  develop  an 
understanding  of  the  work  schedule- 
related  fatigue  issues  for  maintenance  of 
way  emplovees.  FRA  proposes  to 
undertake  this  study.  The  proposed 
studv  has  two  primarv  purposes:  (1)  It 
dims  to  document  and  charac:terize  the 
work/rest  schedules  and  sleep  patterns 


of  the  maintenance  of  wav  employees; 
and  (2)  It  intends  to  examine  the 
relationship  between  these  schedules 
and  level  of  alertness/fatigue  for  the 
individuals  who  work  these  s<:hedules. 
The  intent  is  to  re[)ort  results  in  the 
aggregate,  not  b\  railroad.  Subjective 
ratings  trom  [lartit  ipants  of  their 
iliTtnes.s.  sleepiness  on  botfi  work  and 
noil- work  davs  will  be  ,m  intt^gral  part 
ot  this  studv  The  data  will  be  collec:tecl 
through  the  use  of  a  dailv  diary  or  log. 
as  well  as  a  brief  b.ii  kground 
(juestionnaire  for  each  p.irticipant. 
Analvsis  of  the  diarv  data  will  allow 
FRj\  to  assess  whether  or  niTt  there  are 
anv  work-relatfd  fatigue  lssu^^s  for 
maintenanc;e  of  \\a\  emplovees. 

Form  Numberlsl:  FR.\  I   (.180  11  ); 
FRAP  6180  114 

Affected  Public:  Kail  Workers. 

Respondent  I'niverse:  .338 
Maintenance  of  \Vi\  lJnplo\-ees. 

Frequency  of  Submissimi   ( )n 
occasion. 

Estimated  Annual  Burden:  874  hours. 
Status  Ki'giil.ir  Review. 

Pursuant  to  44  U.S.C.  3507(a)  and  .t 
CFR  132n.5(b),  132U.8(b)(3)(vi).  FRA 
informs  all  interested  parties  th.it  it  niav 
not  c:onduct  or  sponsor  and  a 
respondent  is  not  rec|uue(i  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currentlv  \  ilid  ( )MH  i  mitrol 
number. 

Aulhiirity:  44  U.S.C.  3501-3520. 

Issued  in  Washington.  DC  on  October  14 
200:f 

Kathy  A.  VVeintir. 

Dimrtor.  Office  of  Information  Technology 
and  Support  Systems.  Federal  Railroad 
Administration. 
|FR  Doc.  03-26377  Filed  10-17-03;  8:45  am| 

BILLING  CODE  491 0-06- P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordaiH  e  with  Title  49  Code  of 
Federal  Regulations  (CFR),  t?*?  21 19  and 
21141  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  re(  (M\ed  a  rtH|uest  for  waiver  of 
< ompliancie  from  certain  rcnpiirements 
of  Federal  railroad  safety  regulations. 
The  individual  petition  is  described 
below,  iiK  hiding  th(>  parties  seeking 
relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested  and  the  petitioner's 
artiuments  m  fa\'or  of  relief. 


Alaska  Railroad  Corporation 

;l)o(  l>Mi  \iinii)fr  FKA-2(H):i-l  w.ilij 

The  Alaska  Railroad  Corporation 
(ARRCij  seeks  a  waiver  of  compliance 
from  certain  sections  of  49  CFR  parts 
2  It).  Special  Notic:e  and  Emergency 
Order  Proc:edurc!s:  Railroad  Track. 
Locomotive  and  Equipment:  217, 
Railroad  Operating  Rules;  218.  Railroad 
Operating  Prac:tices;  229.  Railroad 
Loc:omotive  Safety  Standards:  233, 
Signal  Systems  Reporting  Requirem.ents; 
235,  lnstruc:tions  Governing 
Applications  for  Approval  of  a 
Disc:ontinuance  or  Material 
Modification  of  a  Signal  System  or 
Relief  from  the  Requirements  of  Part 
2My.  236,  Rules,  Standards,  and 
Instructions  Governing  the  Installation, 
Inspection,  Maintenance,  and  Repair  of 
Signal  and  Train  Control  Svstems. 
[Devices,  and  Appliances:  and  240. 
Qualification  and  Certification  Of 
Locomotive  Engineers,  under  *?  2 1 1 .51 , 
Tests,  to  ,dlow  them  to  acquire,  test,  and 
implemiMit  technology  designed  to 
prevent  train  c:ollisions,  overspend 
\  iolations.  and  protc-ct  roadwav 
workers.  The  program  will  enable  ARRC 
to  demonstrate  and  validate  an 
integrated  svstcnn  provided  by  thriH? 
vendors.  Quantum  Engineering,  Inc. 
provider  of  tht>  on-board  equipment. 
Meteor  Communications  (Corporation, 
provider  of  the  communications 
bac  kbime  and  wayside  devic:es.  and 
Engesis.  provider  of  the  computer-aided 
dispatc:hing  (CAD)  system.  This 
te(  hnologv  is  referred  to  as  a  (Collision 
.Avoidanc  e  Svstem  ((CAS). 

Petitii)nt'r\  li:stifi(  citicvi 

The  petitioner  provided  the  following 
justific.ition  for  relief: 

CAS  is  a  ( ()nmiunic;ations-based  train 
control  svstem  designed  to  enhance 
safetv  bv  precisely  managing  the 
movements  of  loc:omotives,  trains,  and 
on-trac;k  cnjuipment  in  real  time.  The 
CAS  safetv  enhancements  are  achieved 
through  a  communications-based 
svstem  that  enforces  movement 
authoritv  and  speed  restrictions  for  CAS 
equipped  trains. 

The  CAS  integrates  four  segments  to 
provide  the  enforcement:  the  location 
segment,  the  loc:omotive  segment,  the 
dispatcher  system  segment,  and  the 
communications  segment.  The  location 
segment  utilizes  Global  Position  System 
(GPS)  satellites  to  precisely  determine 
the  location  of  equipped  locomotives 
and/or  end  of  train  devic:es  using 
Differential  GPS  based  location  system. 
The  dispatcher  segment  provides  full 
support  for  train  dispatching  over  the 
ARRC.  The  system  is  field  proven,  runs 
in  logical  modules,  and  is  interfaced 
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with  satellite  and  radio  technology. 
Communication  among  dispatchers  and 
train  crews  is  over  a  field  proven 
communications  segment,  and  is  mainly 
by  means  of  messages  that  are  processed 
and  converted  into  visual  information. 
The  dispatcher  confirms  or  modifies  the 
meet/pass  locations  and  the  system 
automatically  incrementally  generates 
and  delivers  the  electronic  enforcable 
authority  and  temporary  speed  limits  for 
each  train  under  CAS  control.  This 
information  is  delivered  through  the 
communications  segment  to  the 
locomotive.  Procedures  are 
implemented  to  ensure  the  data 
received  is  complete  and  correct. 
Several  modules  within  the  locomotive 
segment  manage  authority  limit 
enforcement,  speed  enforcement,  switch 
monitoring,  signal  compliance  and 
signal  comparitor  functionality,  track 
integrity,  and  wayside  detector 
monitoring  and  enforcement.  Failsafe 
design  dictates  that  an  undelivered 
message  will  stop  the  train  at  the  end  of 


its  active  authority.  The  approaching 
locomotive  interrogates  wayside 
devices,  including  signals,  and 
designated  switches  to  ensure  proper 
alignment  and  aspect  for  the  route.  The 
locomotive  segment  confirms  the 
locomotive's  location,  via  the  location 
segment,  and  enforces  movement  and 
speed  limits  by  monitoring  the  train's 
location  and  speed  and  applying  the 
brakes  to  stop  the  train  if  necessary  to 
prevent  a  violation.  The  crew  is 
presented  a  graphical  and  textual  view 
of  the  authorities,  speed  restrictions, 
and  current  location,  and  is  alerted  in 
advance  to  any  upcoming  restriction. 
Human  reaction  to  the  prompts  issued 
by  the  system  will  prevent  intervention 
by  CAS.  All  on-board  and  dispatcher 
office  information  and  human  actions 
are  recorded. 

The  CAS  will  be  tested  and 
demonstrated  system  wide  on  the  ARRC 
in  the  State  of  Alaska  on  the 
subdivisions/branches  shown  in  Table 
1. 

Table  2 


Table  1 


Subdivision/Branch 


Length 
(miles) 


Seward:  Anchorage  to  Seward  ....  114.3 

Whittier:  Portage  to  Whrttier  12.4 

Anchorage:  Anchorage  to  Fair- 
banks    3560 

Anchorage  IntI  Airport  Branch: 
Anchorage  to  End  of  Track 2  45 

Palmer  Branch:  Matanuska  to 
Palmer 6.2 

Suntrana  Branch:  Healy  to  End  of 
Track  1.7 

Fairbanks  IntI  Airport  Branch: 
Fairbanks  to  End  of  Track    .  10  0 

Eielson  Branch:  Fairbanks  to 
Eielson  28.0 

Total '        531  05 


The  present  methods  of  operation  on 
the  CAS  territories  are  shown  in  Table 
2. 


SutxJivision/Branch 


CTC 


CTC  2  mam 
tracks 


Non-ABS 


Resfyard 
limits 


Seward:  Anchorage  to  Seward 

Whittier:  Portage  to  Whittier  

Anchorage:  Anchorage  to  Fairtjanks  

Anchorage  IntI  Airport  Branch  

Palmer  Branch:  Matanuska  to  Palmer  ... 
Suntrana  Branch:  Healy  to  End  of  Track 

Fairbanks  IntI  Airport  Branch  

Eielson  Branch:  Fairbanks  to  Eielson  .... 

Total  (531.05  miles)  


4.8 

0 

106.1 

3.4 

2.7 

0 

5.6 

4.1 

8.45 

2.8 

341.95 

28 

0 

0 

0 

245 

0 

0 

0 

6^ 

0 

0 

0 

1.7 

0 

0 

0 

10.0 

0 

0 

0 

28.0 

15.95 

28 

453  65 

58  65 

The  CAS  production  system  will 
enforce  the  General  Code  of  Operating 
Rules  (GCOR)  rules  governing  the 
movement  of  trains.  Operating  Rules 
changes  required  to  support  the  CAS 
will  be  identified  and  documented 
during  testing  and  evaluation. 

The  waiver  is  requested  for  a  testing 
period  commencing  September,  2003, 
and  extending  to  the  conclusion  cf  the 
test  phase.  The  testing  period  will 
terminate  December,  2005  unless  AARC 
notifies  FRA  of  an  earlier  termination 
date. 

The  following  are  the  specific  waiver 
requests  and  their  justifications. 
References  are  to  Chapter  II,  Subtitle  B, 
Title  49  of  the  Code  of  Federal 
Regulations. 

Section  216.13 

Special  notice  for  repairs — 
locomotive.  During  development, 
demonstration,  and  test,  waiver  is 
requested  for  CAS  locomotives  to  the 
extent  that  non-operation  of  CAS 


equipment  installed  on-board,  whether 
through  malfunction  or  deactivation, 
shall  not  be  construed  as  an  unsafe 
condition  requiring  special  notice  for 
repairs.  Waiver  is  also  sought  for  non- 
CAS-equipped  locomotives  operating  in 
the  CAS  test  territory  to  the  extent  that 
•the  absence  of  CAS  equipment  on-board 
shall  not  be  construed  as  an  unsafe 
condition  requiring  special  notice  for 
repairs. 

Justification:  With  or  without  CAS 
equipment  operating  on-board  the 
controlling  locomotive,  a  train  remains 
subject  to  applicable  railroad  operating 
rules.  CAS  tests  require  flexibility  in 
installing,  removing,  turning  on,  and 
turning  off  the  on-board  equipment.  The 
initial  CAS  tests  will  equip  only  a  small 
subset  of  locomotives  operating  in  the 
pilot  territory  or  test  bed. 

Section  217.9 

Program  of  operational  tests  and 
inspections:  recordkeeping.  Waiver  is 
requested  exempting  operation  of  CAS 


equipment  and  procedures  from  the 
requirements  for  operational  tests, 
inspections,  and  associated 
recordkeeping  during  the  test  phase. 

Justification:  During  the  CAS  test 
program  procedures  for  using  CAS 
equipment  and  functions  will  be  refined 
and  modified.  Until  such  procedures  are 
defined,  thev  cannot  be  addressed  in  the 
GCOR. 

Section  217.11 

Program  of  instruction  on  operating 
rules;  recordkeeping;  and  electronic 
recordkeeping.  Waiver  is  requested 
exempting  operation  of  CAS  equipment 
and  procedures  from  the  requirements 
for  instruction  and  associated  record 
keeping  during  the  test  phase. 

Justification:  During  the  CAS  test 
phase  procedures  for  using  CAS 
equipment  and  functions  will  be  refined 
and  modified.  Until  such  procedures  are 
defined,  thev  cannot  be  addressed  in  the 
GCOR. 
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Part  218 

(Subpart  D)  Prohibition  Against 
Tampering  With  Safety  Devices.  Waiver 
is  requested  exempting  on-board  CAS 
equipment  from  the  requirements  of 
§§218.51.  218.53.  218.55,  218.57. 
218.59,  and  218.61  to  the  extent  that 
CAS  equipment  on-board  a  locomotive 
shall  not  be  considered  a  "safety 
device"  subject  to  the  provisions  of  this 
subpart  at  any  time  during  the  test 
phase. 

Justification:  CAS  tests  require 
flexibility  in  installing,  removing, 
turning  on,  and  turning  off  the  on-board 
equipment.  ARRC  requires  the 
flexibility  to  permanently  disable  or 
remove  CAS  equipment  in  the  event 
that  a  production  system  is  not 
implemented. 

Section  229.7 

Prohibited  acts.  Waiver  is  requested  to 
the  extent  that  CAS  equipment  on-board 
a  locomotive  shall  not  be  considered 
"appurtenances"  rendering  the 
locomotive  subject  to  the  provisions  of 
this  section. 

Justification :  CAS  tests  require 
flexibility  in  installing,  removing, 
turning  on.  and  turning  off  the  on-board 
equipment.  ARRC'  requires  the 
flexibilitv  to  temporanlv  or  pernianentlv 
disable  on-board  equipment   Whether  or 
not  the  on-board  CAS  equipment  is 
functioning,  the  train  remains  subject  to 
the  provisions  of  the  rules  governing  the 
current  methods  of  operation.  CAS  will 
be  subject  to  thp  provisions  of  49  CFR 
part  2.JB.  subparts  A  through  C,  and 
proposed  Subpart  H  if  promulgated,  and 
therefore,  should  not  be  subject  to  part 
229  in  any  fashion. 

Section  229,135 

Event  recorders  Waiver  is  requested 
to  the  extent  that  CAS  equipment  on- 
board a  locomotive  shall  not  be 
considered  an  "event  recorder"  subject 
to  the  provisions  of  this  section 

Justification:  CAS  equipment  by 
design  will  operate  intermittently 
during  the  pilot  program.  CAS  tests 
require  flexibility  in  installing, 
removing,  turning  on,  and  turning  off 
the  on-board  equipment.  ARRC  requires 
tlie  flexibility  to  temporarilv  or 
permanently  disable  on-board  CAS 
equipment. 

Section  233.9 

Annual  Reports.  Waiver  is  requested 
exempting  CAS  operations  in  the  test 
phase  from  the  reporting  requirements 
of  this  section. 

Justification:  ARRC  recognizes  that  a 
CAS  production  system  is  subject  to  the 
provisions  of  this  section,  however, 
imposition  of  the  requirements  during 


the  test  phase  would  impose  an 
unnecessary  paperwork  burden. 

Section  235.5 

Changes  requiring  filing  of 
application.  VVaiver  is  requested 
e.xempting  the  c;AS  from  the  filing 
requirements  of  this  section  during  the 
test  phase. 

Justification:  t^AS  tests  require 
flexibilitv  in  installing,  removing, 
turning  on.  and  turning  off  the  CAS 
equipment.  ARRC  requires  the 
flexibilitv  to  permanently  disable  or 
remove  CAS  txjuipment  in  the  event  the 
productitm  svstem  is  not  implemented. 

Section  2.56.4 

Interference  with  normal  functioning 
of  device  VVaiver  is  requested  to  the 
extent  that  CAS  equipment  be  excluded 
from  this  requirement  during  the  test 
phase 

Justificdtmn-  During  the  CAS  test 
phase,  the  "normal  funi:tioning"  will  be 
identified,  defined  and  redefined.  CAS 
tests  require  flexibilitv  in  installing, 
removing,  turning  on,  and  turning  off 
the  ('AS  equipment.  With  or  without 
CAS  equipment  on-board  the 
controlling  locomotive,  the  train 
remains  subject  to  the  provisions  of  the 
rules  governing  the  existing  methods  of 
operation 

Section  236.5 

Design  of  control  circuits  on  closed 
circuit  principle.  VVaiver  is  requested 
excepting  CAS  equipment  from  the 
closed  circuit  design  requirement. 

Justificdtiiin:  CAS  is  composed  (jf 
solid-state  components  that  are  software 
driven.  Neither  the  hardware  nor 
software  can  technically  be  designed  to 
meet  the  provisions  of  this  section. 
However,  all  safety-critical  circuits 
external  to  the  CAS  equipment  will  be 
designed  to  meet  this  requirement. 

Section  236.1 1 

Adjustment,  repair,  or  replacement  of 
component.  Waiver  is  requested 
exempting  CAS  components  on-board  a 
locomotive  from  the  requirements  of 
this  section  during  the  test  phase. 

Justification:  CAS  tests  require 
flexibility  in  installing,  removing, 
modifving.  turning  on  and  turning  off 
equipment.  Failure  of  a  C'AS  component 
during  the  test  phase  will  not  jeopardize 
the  safetv  of  train  operations.  With  or 
without  CAS  equipment  operating  on- 
board the  controlling  locomotive,  the 
train  remains  subject  to  the  provisions 
of  the  rules  governing  the  existing 
method  of  operation. 

Section  236.15 

Timetable  instructions.  Waiver  is 
requested  exempting  the  CAS  territory 


from  the  timetable  designation 
requirement  of  this  section  during  the 
CAS  test  phase. 

Justification:  The  CAS  test  phase  will 
consist  of  tests  and  demonstrations  at 
undetermined  intervals  and  identifying 
the  test  territory  in  the  timetable  as 
"CAS"  (or  some  similar  label)  would  be 
both  premature  and  an  unnecessary 
paperwork  burden. 

Section  236.76 

Tagging  of  wires  and  interference  of 
wires  or  tags  with  signal  apparatus. 
Waiver  is  requested  exempting  CAS 
equipment  from  the  wire-tagging 
requirement. 

Justification:  CAS  hardware  consists 
of  computers,  computer  peripherals, 
and  communication  devices.  While  the 
inapplicability  of  this  section  to  circuit 
boards,  connectors,  and  cables  would 
appear  obvious,  waiver  is  sought  for 
clarification. 

Section  236.101 

Purpose  of  inspection  and  tests: 
removal  from  service  of  relay  or  device 
failing  to  meet  test  requirements.  Waiver 
is  requested  exempting  CAS  equipment 
from  the  requirement  for  removal  of 
failed  equipment  from  service  during 
the  test  phase. 

Justification:  CAS  requires  flexibility 
in  installing,  removing,  turning  on,  and 
turning  off  the  CAS  equipment.  With  or 
without  CAS  equipment  operating  on- 
board, a  train  remains  subject  to  the 
-provisions  of  the  rules  governing  the 
existing  methods  of  operation. 

Section  236.109 

Time  releases,  timing  relays  and 
timing  devices.  Waiver  is  requested 
exempting  CAS  equipment  from  the 
testing  requirement  of  this  section 
during  the  test  phase. 

Justification:  The  timing  devices  in 
CAS  equipment  are  software-driven, 
have  no  moving  parts,  and  are  far  more 
reliable  than  the  devices  for  which  this 
regulation  was  promulgated  to  address. 

Section  236.110 

Results  of  tests.  Waiver  is  requested 
exempting  CAS  tests  from  the  record 
keeping  requirements  of  this  section. 

Justification:  During  the  CAS  test 
phase,  the  types  of  tests  needed  to 
ensure  appropriate  levels  of 
maintenance  will  be  defined. 

Section  236.501 

Forestalling  device  and  speed  control. 
Waiver  is  requested  exempting  CAS 
from  the  requirement  for  medium-speed 
restriction. 

Justification:  CAS  receives  input  from 
the  track  database,  bulletins,  and  signal 
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system  with  regard  to  speed.  In  the 
event  of  a  failure  of  the  engineer  to  obey 
any  restrictive  speed  CAS  will  enforce 
a  stop. 

Section  236.511 

Cab  signals  controlled  in  accordance 
with  block  conditions  stopping  distance 
in  advance.  Waiver  is  requested 
exempting  the  CAS  on-board  display 
from  the  cab-signal  requirements  of  this 
section. 

Justification:  CAS  is  not  an  automatic 
cab  signal  system  and  will  have  no 
connection  to  a  signal  system.  CAS  will 
receive  data  radio  input  from  the  signal 
system  and  display  the  signal  name  that 
forms  the  basis  for  limits  of  authority 
that  will  be  depicted  on  the  display. 

Section  236.515 

Visibility  of  cab  signals.  Waiver  is 
requested  exempting  the  CAS  display 
from  the  visibility  requirement  of  this 
section  during  the  test  phase. 

/ustj/j'cafion:  The  visibility 
requirements  of  this  rule  will  be  met  in 
the  CAS  production  system. 

Section  236.534 

Entrance  to  equipped  territory; 
requirements.  Waiver  is  requested 
exempting  CAS  from  the  requirements 
of  this  section  during  the  test  phase. 

Justification:  CAS  tests  require 
flexibility  in  installing,  removing, 
turning  on,  and  tiuning  off  CAS 
equipment. 

Section  236.552 

Insulation  resistance;  requirement. 
Waiver  is  requested  exempting  CAS 
equipment  from  the  insulation 
resistance  requirement  of  this  section. 

Justification:  CAS  equipment  consists 
of  computers,  computer  peripherals, 
and  communications  equipment. 
Insulation  resistance  tests  coidd  be 
damaging  to  such  components. 

Section  236.553 

Seal,  where  required.  Waiver  is 
requested  exempting  CAS  from  the  seal 
requirement  of  this  section. 

Justification:  The  CAS  will  allow  for 
manual  disablement  of  on-board  CAS 
functions  and  equipment  through  an  on- 
board manual  function.  Use  of  the  on- 
board cutout  function  will  be 
electronically  monitored  and  reported  to 
the  dispatcher  as  an  alarm.  The  CAS 
tests  require  flexibility  in  installing, 
removing,  turning  on,  and  turning  off 
CAS  equipment. 

Section  236.566 

Locomotive  of  each  train  operating  in 
train  stop,  train  control  or  cab  signal 
territory;  equipped.  Waiver  is  requested 


to  the  extent  that  the  equipped 
requirements  in  the  section  shall  not 
apply  to  CAS  during  the  test  phase. 

Justification:  A  small  subset  of 
locomotives  operating  in  the  test 
territory  will  be  CAS  equipped;  the 
majority  of  trains  will  not  be  equipped. 
CAS  tests  require  flexibility  in 
installing,  removing,  turning  on  and 
turning  off  the  on-board  equipment.  In 
any  case,  all  CAS  tests  will  be 
conducted  under  the  provisions  of  the 
rules  governing  the  existing  methods  of 
operation. 

Section  236.567 

Restrictions  imposed  when  device 
fails  and/or  is  cut  out  emoute.  Waiver 
is  requested  exempting  CAS  tests  from 
the  restrictions  associated  with  device 
failure  or  cutout. 

Justification:  CAS  tests  require 
flexibility  in  installing,  removing, 
turning  on  and  turning  off  the  on-board 
equipment.  All  CAS  tests  will  be 
conducted  under  the  provisions  of  the 
rules  governing  the  existing  methods  of 
operation.  A  failure  or  deactivation  of 
the  CAS  equipment  will  not  jeopardize 
safety  of  train  operations. 

Section  236.586 

Daily  or  after  trip  test.  Waiver  is 
requested  exempting  CAS  from  the 
requirements  of  this  section  during  the 
test  phase. 

Justification:  During  the  CAS  test 
phase,  the  requirements  for  a  daily  or 
after  trip  test,  if  necessary,  will  be 
defined.  An  objective  is  to  perform  this 
test  without  human  intervention. 

Section  236.587 

Departxure  test.  Waiver  is  requested 
exempting  CAS  from  the  requirements 
of  this  section  during  the  test  phase. 

Justification:  During  the  CAS  test 
phase,  the  requirements  for  a  departure 
test  will  be  defined.  An  objective  is  to 
perform  this  test  without  human 
intervention. 

Section  236.588 

Periodic  test.  Waiver  is  requested 
exempting  CAS  from  the  requirements 
of  this  section  during  the  test  phase. 

Justification:  During  the  CAS  test 
phase,  the  requirements  for  a  departure 
test  will  be  defined. 

Section  240.127 

Criteria  for  examining  skill 
performance.  Waiver  is  requested 
exempting  CAS  from  the  testing 
requirements  of  this  section  during  the 
test  phase. 

Justification:  Criteria  and  procedures 
for  CAS  performance  evaluation  do  not 
yet  exist;  they  will  be  identified  and 
defined  during  the  CAS  test  phase. 


Section  240.129 

Criteria  for  monitoring  operational 
performance  of  certified  engineers. 
Waiver  is  requested  exempting  CAS 
from  the  performance  monitoring 
procedures  during  the  test  phase. 

Justification:  Criteria  and  procedures 
for  CAS  performance  evaluation  do  not 
yet  exist;  they  will  be  identified  and 
defined  during  the  test  phase. 

It  is  acknowledged  for  clarification 
that  CAS,  when  fully  operative  during 
the  test  phase,  will  comply  with  the 
following  regulations: 

Section  236.8 

Operating  characteristics  of 
electromagnetic,  electronic,  or  electrical 
apparatus.  CAS  computing  equipment 
will  comply  vdth  this  regulation. 

Section  236.501 

Forestalling  device  and  speed  control. 
CAS  is  designed  to  enforce  maximum 
authorized  speeds,  speed  restrictions, 
slow  speed,  and  absolute  stop.  CAS  will 
comply  with  §  236.501  except  for 
paragraph  (b)(2). 

Section  236.502 

Automatic  brake  application, 
initiation  by  restrictive  block  conditions 
stopping  distance  in  advance.  CAS  is 
designed  to  initiate  an  automatic  brake 
application  stopping  distance  in 
advance  of  the  end  of  limits  of 
authority:  or  the  beginning  of  each 
speed  restriction  in  the  route. 

Section  236.5U3 

Automatic  brake  application: 
initiation  when  predetermined  rate  of 
speed  exceeded.  CAS  will  comply  with 
this  regulation. 

Section  236.505 

Proper  operative  relation  between 
parts  along  roadway  and  parts  on 
locomotive.  CAS  will  function  as 
intended  under  all  conditions  of  speed, 
weather,  oscillation,  and  shock.  CAS 
will  comply  with  this  regulation. 

Section  236.506 

Release  of  brakes  after  automatic 
application.  After  a  CAS  initiated  brake 
application,  brakes  cannot  be  released 
until  the  train  is  stopped. 

Section  236.507 

Brake  application;  full  service.  CAS 
will  comply  with  this  regulation. 

Section  236.508 

Interference  with  application  of 
brakes  by  means  of  brake  valve.  CAS 
equipment  will  not  interfere  with  or 
impair  the  efficiency  of  the  automatic  or 
independent  brake  valves. 
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Section  236. .S09 


Two  or  more  locomofivos  coupled. 
CAS  will  be  made  operative  only  on  the 
controlling  locomotive;  however.  CAS 
tests  that  do  not  affect  train  operations 
mav  occur  on  the  trailing  locomotives. 

Section  236.5 13 

Audible  indicator  The  audible 
indicator  for  CAS  will  have  a  distinctive 
sound  and  be  clearlv  audible  under  all 
operating  conditions. 

Section  236. .516 

Power  supplv  CAS  equipment  will 
have  its  own  isolated  power  supply 

Section  2  36.565 

Provision  made  for  presenting 
operation  of  pneumatic  brake-applying 
apparatus  bv  double-heading  cock; 
requirement.  Operation  of  the  double- 
heading  cock  (cutoff  pilot  valve)  will 
not  cut  out  CAS  before  the  automatic 
brake  is  cut  out. 

Section  236.590 

Pneumatic  apparatus.  Pneumatic 
apparatus  will  be  in^pt'cted  and  t  leaned 
as  required. 

Part  236,  Subpart  C 

Defininnn>.  As  applicable  except 
!^  236.703  diul  «;2  Ui  H05. 

Interested  p.irti''^  .ire  invited  to 
partu  ipate  iii  these  proceedings  by 
submitting;  written  views,  data  or 
comments   FKA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing,  if  any  interested  partv  desires 
an  opportunitv  for  oral  comment,  they 
should  iiotifv-  FRA.  in  writing,  before 
the  end  of  the  coniment  period  and 
>pe(  itv  the  basis  for  their  request. 

.Ml  (  ornnuinK  ations  concerning  these 
proceedmgs  >hould  identifv  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Doiket  Number  FRA-2003- 
15756)  and  must  be  submitted  to  the 
Docket  Clerk.  DOT  Central  Docket 
.Management  Facilitv,  Room  PI. -401. 
Washington,  DC  2059{)-()O()l 
Communications  received  within  ^0 
davs  of  the  ddte  of  this  notice  will  be 
considered  bv  FR.\  before  final  acti{in  is 
taken  C'omments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communic:ations 
concerning  these  pro(  eedings  are 
available  for  examination  during  regular 
business  hours  (9  am  -5  p.m.).  At  the 
above  facilitv.  .-Ml  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 


Issued  111  V\,l^^l^lL;t^^.  \)C  on  ()f,t(.)her  14, 
200.V 

(irady  C.  Cothen,  |r.. 
Ih'piilx  .Issoi  Hitf  .-\iinunistriitor  for  Safety 
Stiiiiildnts  and  Pruifniiu  [h-vclof/ment. 
|FR  11()(  .  ().l-2ti:t74  Filf'il  ID- 17-0!;  H:4')  Hm| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 


Petition  for  Waiver  of  Compliance 

in  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  ((TR), 
notice  is  herebv  given  that  the  Federal 
Railroad  Administration  (FRA)  has 
received  a  request  for  a  waiver  of 
compliance  with  certain  requirements  of 
its  safetv  standards.  The  individual 
petition  is  described  below,  including 
the  partv  seeking  relief,  the  regulatory 
provisiims  in\olved,  the  nature  of  the 
relief  being  rei^uested.  and  th<' 
petitioner's  arguments  in  tavor  of  relief. 

New  Jersey  Transit  Corporation 

ISupphmfiit  tn  WiuvtT  Petition  Doikft 
Number  Fll-\-in'i'l-6135l 

As  a  supplement  to  New  [ersey 
Transit  (Nl  Transit)  ("orporation's 
Petition  for  Approval  ot  Shared  Use  and 
Waiver  of  Certain  Feder.il  Railroad 
Administration  Regulation^  (the  Waiver 
was  granted  bv  the  FRA  on  December  3. 
1999  ),  Nj  Transit  seeks  jiermanent 
waiver  of  compliani.c  from  additional 
sections  of  Title  49  of  the  CFR  for 
operation  of  its  Southern  New  jersev 
Light  Rail  Transit  (SNILRT)  system.  See 
Statement  ot  Agency  Policy  Concerning 
Jurisdiction  CX'er  the  Safety  of  Railroad 
Passenger  Operations  and  Waivers 
Related  to  Shared  I  'se  of  the  Tracks  of 
the  General  Railroad  System  hv  Light 
Rail  and  Conventional  Eijuipinent.  65 
PR  42529  duly  10.  2000).  .See  also  foint 
Statement  of  Agency  Policy  Concerning 
Shared  Use  of  the  tracks  of  the  General 
Railroad  System  hv  Conventional 
Railroads  and  Light  Rail  I'nmsit 
Systems.  65  FR  4262()  (|ulv  10,  2000). 

In  this  regard.  Nl  Transit  has 
advanced  the  design  m\(\  ( onstruction  ot 
the  SNILRT  system  towards 
implementation  (Fall  2003)  and  in  the 
process,  has  identified  the  following 
additional  regulation  from  which  it 
herebv  seeks  waiver:  49  CFR 
23H. 2:n(h)(i)  Braking  Svstem-SNfLRT 
vehicles  are  etjuipped  with  a  passenger- 
accessible  emergencv  brake  handle  that, 
wht'n  a(  ti\ated,  initiates  a  full  ser\ict> 
brake  appli(,ation  rather  than  dn 
emergent  V  brake  a()plication. 

Since  FRA  has  not  yet  completed  its 
investigation  of  Nl  Transit's  petition,  the 


agency  takes  no  position  at  this  time  on 
the  merits  of  N]  Transit's  stated 
justifications.  As  part  of  FRA's  review  of 
the  petition,  the  Federal  Transit 
Administration  will  appoint  a 
representative  to  advise  FRA's  Safety 
Board  and  that  person  will  participate 
in  the  board's  consideration  of  N] 
Transit's  waiver  petition. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunitv  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  1999-6135)  and 
must  be  submitted  to  the  Docket  Clerk, 
DOT  Docket  Management  Facility, 
Room  PL-401  (Plaza  Level),  400  7th 
Street.  SW.,  Washington,  DC  20590. 
Communications  received  by  November 
10,  2003  will  be  considered  by  FRA 
before  final  action  is  taken.  Comments 
received  after  thai  date  will  be 
considered  as  far  as  practicable.  All 
writt<'n  communications  concerning 
these  [)roc;eedings  are  available  for 
examination  during  regular  business 
hours  (9  a. in. -5  p.m.)  at  the  above 
fa(  ility.  .Ml  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying (m  the  Internet  at  the 
docket  facility's  Web  site  at  http:// 
dms.dot.gov 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  '\'ou  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78).  The 
Statement  mav  also  be  found  at  http:// 
dms.dot  go\- 

Lssueii  m  \\  .isjiuigtou,  UC  uii  (3(  timber  14. 
200, f 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 
[FRA  Docket  2001  -8622] 

Wheeling  &  l^lce  Erie  Railway 
Company  Order 

Background 

Pursuant  to  Part  235  of  title  49  Code 
of  Federal  Regulations,  the  Wheeling  & 
Lake  Erie  Railway  Company  (WLE)  filed 
an  application  to  discontinue  and 
remove  the  traffic  control  system  on  its 
single  main  track  and  sidings  between 
Spencer,  Ohio,  and  Bellevue,  Ohio. 
After  hearing,  and  for  the  reasons 
discussed  in  its  July  25,  2003  letter  to 
WLE  (letter),  the  Raihoad  Safety  Board 
determined  that  it  was  appropriate  to 
approve  WLE's  application,  provided 
execution  of  the  railroad's  obligations 
under  conditions  placed  on  the 
approval  can  be  ensured.  Since  certain 
of  these  obligations  do  not  involve 
subject  matters  specifically  regulated  by 
FRA,  FRA  has  made  consent  to  entry  of 
this  order  a  further  condition  on 
approval  of  the  discontinuance.  WLE 
has  consented  to  entry  of  the  order. 

Authority 

The  Federal  Railroad  Safety  Act  of 
1970,  as  codified,  gives  FRA  extensive 
authority  with  which  to  enforce  Federal 
railroad  safety  laws  and  regulations. 
Authority  to  enforce  Federal  railroad 
safety  laws  has  been  delegated  by  the 
Secretary  of  Transportation  to  the 
Federal  Railroad  Administrator.  49  CFR 
1.49.  Railroads  are  subject  to  FRA's 
safety  jurisdiction  under  the  Federal 
railroad  safety  laws.  49  U.S.C.  20101, 
20103. 

Order 

Effective  upon  notification  to  the  WLE 
that  the  conditions  precedent  to  removal 
of  the  traffic  control  system  have  been 
fulfilled,  the  WLE  shall  be  subject  to  the 
further  continuing  requirements: 

1 .  WLE  shall  maintain  in  place  and 
shall  enforce  bulletin  orders  and  special 
instructions  required  under  the 
conditions  to  the  approval  of  the 
application. 

2.  All  track  currently  signalized  shall 
be  subject  to  an  annual  internal  rail  flaw 
inspection  in  the  same  maimer  required 
for  Class  4  track  under  49  CFR  213.237. 

3.  Dragging  equipment  detectors  shall 
be  installed  per  the  railroad's  proposal 
in  this  docket  at  or  near  the  following 
locations:  West  of  Hartland  West  at 
Milepost  72;  Townline  Road  at  Milepost 
69.5;  Old  State  Road  at  Milepost  66.6; 
Benedict  Avenue  at  Milepost  65.3; 
North  West  Street  at  Milepost  64.1; 
Halfway  Road,  east  of  Moiu-oeville. 


Ohio,  at  Milepost  62.5:  and  Williams 
Road,  west  of  Monroeville,  Ohio,  at 
Milepost  58.7.  The  existing  hot  box  and 
dragging  detector  at  Clarksfield  at 
Milepost  77.7  shall  be  maintained.  In 
addition,  the  hazard  detector  at 
Milepost  62.5  shall  be  required  to  be 
equipped  to  detect  hot  bearings.  These 
detectors  shall  be  maintained  in  good 
working  order  at  all  times  and  shall  be 
promptly  restored  (without  undue 
delay)  in  the  case  of  unexpected  failure. 
4.  Remote  health  monitoring  shall  be 
provided  for  the  highway-rail  crossing 
signals  in  Norwalk  and  Monroeville, 
Ohio,  as  per  the  railroad's  proposal  at 
the  following  locations:  Townline  Road 
at  Milepost  69.5;  Laylin  Road  at 
Milepost  68:  Old  State  Road  at  Milepost 
66.6;  Conrwin  and  Pine  Streets  at 
Milepost  65.8;  Woodlawn  Avenue  at 
Milepost  65.7;  Benedict  Avenue  at 
Milepost  65.3;  Newton  and  Jefferson 
Streets  at  Milepost  64.7;  North  Pleasant 
Street  at  Milepost  64.6;  and  North  West 
Street  at  Milepost  64.1  in  the  Norwalk 
Area,  also  Main  Street  at  Milepost  61.0; 
Ridge  Street  at  Milepost  60.5:  and 
Monroe  Street  at  Milepost  60.2  in  the 
Monroeville  Area. 

a.  Implementation  of  this  capability 
must  provide  effective  immediate 
notification  to  the  dispatcher  of  any 
false  activation  or  activation  failure 
detected. 

b.  If  the  dispatcher  cannot 
immediately  account  for  an  alarm 
condition,  the  dispatcher  shall  instruct 
crews  to  reduce  their  speed  to  restricted 
speed  within  one-half  mile  of 
approaching  the  crossing  and  flag  the 
crossing  on  both  sides.  Trains 
approaching  a  malfunctioning  highway- 
rail  crossing  must  proceed  at  restricted 
speed  for  one  half  mile  in  advance  of 
the  crossing  and  remain  at  restricted 
speed  until  the  entire  train  is  one-half 
mile  past  the  highway-rail  crossing. 

These  systems  shall  be  maintained  in 
working  order  thereafter  and  shall  be 
repaired  without  undue  delay  in  the 
case  of  unexpected  failure. 

5.  Power  operated  switches  that 
remain  in  this  application  area  shall  be 
maintained  with  a  separate  lock  rod  and 
separate  point  detector  rod  that  will  be 
attached  to  the  switch  and  switch  point 
separately. 

6.  Switches  shall  be  upgraded  to  radio 
controlled  operation  per  the  raihoad 's 
proposal  in  this  docket. 

7.  Derails  currently  installed  at 
turnouts  in  the  application  area  shall  be 
maintained  and  utilized  consistent  with 
the  WLE  operating  rules  in  effect  as  of 
the  date  of  this  letter  unless  the  turnout 
is  no  longer  needed  and  is  removed. 

Violation  of  this  order  is  subject  to 
civil  penalty  and  other  applicable 


sanctions  as  provided  in  49  U.S.C. 
21301  etseq. 

Issued  in  Washington.  UC  on  October  30. 
200.3. 

Allan  Rutter. 

Ffdi-ral  Railroad  Administrator^ 

|FR  Doc.  0.'j-2fi;i76  Filed  10-]7-(j.J:  8:4,'5  am] 

BILLING  CODE  491(>-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  34411] 

New  Orleans  &  Gulf  Coast  Railway 
Company,  inc. — Lease  Exemption — 
Union  Pacific  Railroad  Company 

New  Orleans  &  Gulf  Coast  Railway 
Company.  Inc.  (NOGC),  a  Class  III  rail 
carrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.41  to 
lease  from  Union  Pacific  Railroad 
Company  (UP)  and  operate 
approximately  11.52  miles  of  rail  line. 
The  line  consists  of  7.02-miles  of  UP's 
main  line  located  between  milepost  0.98 
at  Goldsboro.  LA,  and  milepost  8.00 
near  Westwego.  LA.  and  the  4.5-miie 
spur  line  known  as  the  Hooper  Spur 
located  between  Har\'ey  Yard,  at 
Harvey,  LA.  and  the  end  of  the  spur  at 
Bayou  Street.  NOGC  certifies  that  its 
projected  revenues  as  a  result  of  this 
transaction  will  not  result  in  NOGC 
becoming  a  Class  II  or  Class  I  rail 
carrier,  and  further  certifies  that  its 
projected  annual  revenues  will  not 
exceed  S5  million. 

NOGC  indicates  that  it  expects  to 
consummate  the  transaction  on  or 
shortly  after  October  19.  2003. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34411,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street.  NW..  Washington.  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Karl  Morell. 
Of  Counsel,  Ball  Janik  LLP,  Suite  225. 
1455  F  St..  NW..  Washington.  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  website  at 
WinV. STB.DOT.GOV. 

Decided;  October  10,  200;3. 


Fiul0ral    RotrSctor  /  Vol      RB     Mo     ino  /  \AnnAat7     0/..f/-.V>r>T.    on     inno  /  M, 
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Bv  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings 
Vernon  A.  Williams, 
Sei  retary . 
[FR  Doc.  03-26281  Filed  10-17-03;  8:45  am) 

BILLING  CODE  4915-00-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-167  (Sub-No.  1095X)] 

Consolidated  Rail  Corporation — 
AtMindonment  Exemption — Lancaster 
and  Chester  Counties,  PA 

agency:  Surface  Transportation  Board. 
Department  of  Transportation. 
ACTION:  Notice  responding  t(i  comment.s 
received  on  the  October  2002  notice  to 
the  parties  and  requesting  comments  on 
an  attached  proposed  draft 
memorandum  of  agreement. 


SUMMARY:  This  Notice  to  the  Parties 
responds  to  the  comments  received  on 
the  October  2002  Notu  e  to  the  Parties 
in  this  rail  line  abandonment 
proceeding,  discusses  the  possibilitv  of 
trail  use  for  the  rail  line  right-nf-vvav. 
describes  and  solicits  comments  on  the 
attached  proposed  draft  Memorandum 
of  Agreement,  and  provides  information 
for  a  public:  meeting  to  be  held  on 
November  19.  200 J. 
DATES:  Comments  are.  due  by  December 
i.  2003. 

ADDRESS:  If  VDU  wish  to  file  written 
comments  regarding  the  attached 
proposed  draft  Memorandum  of 
Agreement,  please  send  an  original  and 
two  copies  to  the  Surface  Transportation 
Board.  Case  C(mtrol  L'nit.  192f)  K  Street, 
NW,.  Washington,  DC  2n42.-!-()()ni .  to 
the  attention  of  Trov  Bradv.  Please  refer 
to  Docket  No.  AB-167  I Sub-\'o.  1095X] 
in  all  c:orrespondence  addressed  to  the 
Board. 

FOR  FURTHER  INFORMATION  CONTACT:  It 
you  have  questions  regarding  this 
Notice,  you  should  contact  Troy  Brady, 
the  environmental  contact  for  this  case, 
bv  phone  at  (202)  nei5-1643  or  by  fax  at 
(202)  5h.5-9000.  .Assistanc:e  for  thf 
hearing  impaired  is  available  through 
the  Federal  Information  Relav  Service 
(FIRS)  at  1-800-877-83,39 
SUPPLEMENTARY  INFORMATION:  On 
October  24,  2002,  the  Surface 
Transportation  Board  (Board)  issued  a 
Notice  to  the  Parties  (Octoljer  2002 
Notice)  in  the  above-titled  rail 
abandonment  proceeding.  The  October 
2002  Notice  set  forth  the  background  of 
the  case,  described  the  Boards 
reinitiation  of  the  section  106  process  of 
the  National  Historic  Preservation  Act 


(NHPA),  16  use.  470f,  pursuant  to  the 
decision  of  the  United  States  Court  of 
Appeals  for  the  Third  Circuit  in  Friends 
of  the  Atglcn-Susqiwhtinna  Trail.  Inc.  v. 
Surface  Transportation  Bd.,  252  F.3d 
246  {3rd  Cir.  2001)  [FAST],  and  solicited 
comments  on  certain  issues  regarding 
this  reinitiation.  In  response  to  the 
October  2002  Notice,  the  Board  received 
18  conuTient  letters,  as  well  as  a  letter 
replying  to  the  c  iimments  of  other 
parties,  all  of  which  were  placed  on  the 
Board's  Web  site. 

The  Boards  Section  of  Environmental 
Analvsis  (SEA)  has  reviewed  the 
comments   Based  on  the  information 
therein  as  well  as  ongoing  consultations 
with  the  .advisory  Council  on  Historic 
Preservation  (ACHP),  the  Pennsylvania 
State  Historic  Preservation  Officer 
(SHPO),  and  Norfolk  Southern  Railway 
Corporation  (NS).  SEA  has  developed  a 
plan  to  complete  the  section  106  process 
for  this  proceeding.  The  ACHP,  the 
SHP(3,  and  NS  have  indicated  their 
approval  of  SEA's  plan,  as  well  as  their 
willingness  to  sign  the  attached 
proposed  draft  Meinoiandum  ot 
Agreement  (MOA).  Changt-s  suggested 
pursuant  to  consulting  party  and  public 
review  and  comment  will  be 
considertjd.  Below.  SEA  (1)  summarizes 
and  responds  to  the  comments, 
inc  hiding  those  that  favor  c:onverting 
this  r.ulroad  right-of-way  to  interim  trail 
use/ rail  banking  pursuant  to  16  U'.S.C. 
1247(d)  (Trails  Act),  or  a  privately 
negotiated  trail  use  agreement  entered 
into  ,ifler  the  abandonment  is 
consuiniuated.  (2)  discusses  the 
rem, lining  steps  in  the  section  106 
process  for  this  c:ase,  assuming  that  trail 
use  h.^re  is  unsuccessful,  and  (3) 
describes  the  attached  proposed  draft 
Memorandum  of  Agreement  (MOA) 
setting  forth  proposeci  section  106 
mitigation.  As  discussed  in  more  detail 
below,  SEA  has  also  sc  heduled  a  public 
meeting  on  this  case  and  the  proposed 
draft  MOA  and  is  providing  a  45-day 
period  for  interested  jiarties  tcj  file 
written  ronuueiits  on  the  proposed  draft 
MOA 

1.  Comment  Summary  and  Response 

A.  Historic  Eliiiibilitv  ul  the  Enola 
Branch  Rail  Line 

Comment.  NS  states  that  it  disagrees 
with  the  designation  of  the  Keeper  of 
the  National  Rt^gister  of  Historic  Places 
(Keeper)  that  the  entire  line  is  historic. 

Response.  As  explained  in  the 
October  2002  Notice,  pursuant  to  the 
Keeper's  dt?termination,  the  ACHP 
regulations,  and  the  court's  holding  in 
FAST,  the  entire  line  is  historic.  NS  has 
not  provided  any  compelling  reasons 


that  would  undermine  the  conclusions 
of  the  Keeper,  the  ACHP,  and  the  court, 

B.  Clarification  of  the  Length  and 
Location  of  NS's  Remaining  Line 

Comment.  NS's  reply  comments 
attempt  to  clarify  the  name,  exact  length 
and  location  of  the  rail  line  that  is  the 
subject  of  this  proceeding,  NS  states  that 
the  proper  name  for  the  rail  line  was  the 
Atglen  and  Susquehanna  Branch, 
because  the  rail  line  runs  from  a 
location  near  Atglen,  PA  to  a  location 
near  the  Susquehanna  River.  According 
to  NS.  the  notice  of  exemption 
Consolidated  Rail  Corporation  (Conrail) 
filed  in  1989  was  for  66.5  miles  of  track, 
but  only  33.9  miles  of  this  is  actual  rail 
right-of-wav.  NS  states  that  the  rail  line 
extends  from  Milepost  0.0  at  CP  "Park" 
in  Parkesburg,  PA  to  Milepost  33.9  near 
a  connection  with  the  Port  Road  Brach 
at  CP  "Port"  in  Manor  Township,  PA. 
The  other  32.6  miles  of  track  referred  to 
in  the  notice  of  exemption  refer  to  the 
second  track  of  the  double  tracked  rail 
line  between  approximately  Milepost 
1.1  and  Milepost  33.7.  Subsequently.  NS 
has  indicated  that  it  will  return  to  the 
use  of  the  designation  "Enola  Branch  ' 
for  this  line  in  this  proceeding  because 
of  Conrail's  use  of  this  name  during  the 
period  that  it  operated  the  line-and  the 
long  use  of  this  name  in  this  proceeding. 

NS  also  states  that  it  currently  intends 
to  retain  the  property  between  Milepost 
27.0  at  Safe  Harbor,  PA  and  Milepost 
33.9  at  Port,  PA  in  connection  with  its 
operation  of  the  Port  Road  Branch;  and 
between  Milepost  0.0  at  Parkesburg,  PA 
and  Milepost  1.5  at  Lenover,  PA.  except 
for  Amtrak's  bridge,  for  use  as  the 
Parkesburg  Industrial  Track.  According 
to  NS,  no  abandonment  authority  or 
exemption  was  necessary  because  these 
line  segments  will  continue  to  be  owned 
by  NS  and  used  for  railroad  purposes; 
onlv  one  of  the  two  tracks  will  be 
removed.  For  the  same  reason.  NS  states 
that  there  will  be  no  adverse  effect  on 
hi-storic  properties  on  these  segments. 

NS  also  states  that  Conrail  sold  the 
portion  of  the  rail  line  between  Milepost 
1.5  at  Lenover  to  Milepost  4.0  near  the 
Chester  CIounty-Lancaster  County  line  to 
Southeastern  Pennsylvania 
Transportation  Authority  (SEPTA)  in 
1996.  Thus,  according  to  NS,  the  only 
portion  of  the  rail  line  (if  any)  that  is 
subject  to  this  section  106  process  is 
from  about  Milepost  4.0  in  Chester 
County,  PA  (the  end  of  a  bridge  over 
Noble  Road  and  Octoraro  Creek  and 
about  50  yards  of  access  to  the  bridge) 
to  Milepost  27.0  at  Safe  Harbor,  or 
approximately  23  miles  of  rail  right-of- 
way. 

Response.  Conrail  described  the  line 
to  be  abandoned  in  its  1989  notice  of 
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exemption  filing  as  two  parallel  tracks 
of  a  double  tracked  line.  According  to 
Conrail,  track  number  1  extended  32.6 
miles  from  Milepost  1.1  in  Parkesburg  to 
Milepost  33.7  in  Manor  Township. 
Track  number  2  extended  33.9  miles 
from  Milepost  0.0  in  Parkesburg  to 
Milepost  33.9  in  Manor  Township. 
Subsequent  descriptions  of  the  line 
mistakenly  referred  to  the  total  length  of 
the  line  to  be  abandoned  as  either  66.5 
miles  of  track  or  66.5  miles  of  rail  line. 
SEA  agrees  with  NS  that  the  length  of 
the  line  is  the  actual  length  of  the  right- 
of-way.  Thus,  the  line  originally  at  issue 
here  extended  33.9  miles,  from  Milepost 
0.0  in  Parkesburg  to  Milepost  33.9  in 
Manor  Township. ^ 

Moreover,  it  now  appears  that  Conrail 
sold  the  portion  of  the  line  between 
Milepost  1.5  to  Milepost  4.0  to  SEPTA 
in  1996,  so  that  NS  now  retains 
ownership  only  of  the  line  from 
Milepost  0.0  to  Milepost  1.5  and  from 
Milepost  4.0  to  Milepost  33.9.  As  the 
court  stated  in  FAST,  "[i]f,  on  remand, 
the  [Board]  concludes  that  [NS]  has 
disposed  of  some  portion  of  the  line,  the 
[Board]  will  be  without  power  to 
expand  the  historical  condition  to  cover 
that  property  already  sold."  See  FAST 
252  F.3d  at  262.  Accordingly,  this 
proceeding,  pursuant  to  the  court's 
remand,  will  be  applicable  to  the  NS- 
owned  portions  of  the  line  from 
Mileposts  0.0  to  1.5  and  Mileposts  4.0 
to  33.9. 

NS  suggests  that  this  proceeding  does 
not  apply  to  the  line  between 
approximately  Mileposts  0.0  and  1.5, 
and  between  Mileposts  27.0  and  33.9 
because  NS  intends  to  retain  that 
portion  of  the  Enola  Branch  as 
industrial  track.  However,  NS  never 
sought  to  dismiss  its  request  for 
authority  to  abandon  that  track,  and, 
under  the  court's  remand,  this 
proceeding  includes  that  track. 

C.  The  Possibility  of  Trail  Use  Here 

Comment.  Friends  of  the  Atglen- 
Susquehanna  Trail,  Inc.  (FAST),  the 
Pennsylvania  Department  of 
Conservation  and  Natural  Resources 
(DCNR),^  the  County  of  Chester,  the 
Historic  Preservation  Trust  of  Lancaster 
County,  and  certain  individuals 
commented  that  interim  trail  use/rail 
banking  would  be  appropriate  here, 
which,  if  an  agreement  could  be  entered 
into,  would  result  in  preservation  on 
any  railbanked  portions  of  the  right-of- 
way  for  the  duration  of  the  interim  trail 


'  The  ()( tiihrr  2002  Notice  incorrectiv  described 
the  line  a>  extending  from  Milepost  0.0  to  Milepost 
27.0. 

-  IX'NR  stated  that  the  Lancaster  County 
(Commissioners  have  expressed  interest  in 
sponsoring  .i  rHil-lo-trai!  project. 


use.  In  consultations,  the  SHPO 
indicated  that,  if  the  Trails  Act  remains 
available,  and  if  a  Trails  Act  agreement 
could  be  reached  that  would  preser\'e 
the  contributing  resources  on  the  rail 
line  right-of-way,  there  would  be  no 
adverse  effect  on  historic  properties, 
thereby  presumably  mooting  the  need  to 
continue  with  the  mitigation  stage  of  the 
section  106  process  (development  of  an 
appropriate  MOA). 

Comment.  NS  has  stated  that  it  would 
consider  a  proposal  for  trail  use  that 
meets  certain  criteria.  Specifically,  NS 
states  ^  that  it  would  seriously  consider 
any  proposal  for  trail  use  that  is  made 
promptly  so  as  not  to  delay  the 
conclusion  of  this  proceeding  and  that: 

(1)  Does  not  result  in  the  commitment  of 
any  additional  railroad  funds  than  are 
already  committed  to  this  project.  (2)  does 
not  result  in  the  commitment  of  any 
substantive  amount  of  railroad  time  to  the 
project.  (3)  does  not  result  in  any  additional 
liability  for  the  railroad,  (4)  does  not  result 
in  any  continuing  responsibility  to  the 
project  by  the  railroad  after  it  has 
consummated  that  abandonment  and 
conveyed  the  relevant  segment  of  the  ll|ine. 
(5)  completely  satisfies  all  of  the  [Townships 
of  West  Sadsbury.  Sadsburv,  Eden.  Bart, 
Providence.  Martic,  and  Conestoga 
(Townships)l  and  (Pennsylvania  Department 
of  Transportation  (PennDOT)].  and  (6)  is 
acceptable  to  the  [Pennsylvania  Public  Utility 
Commission  (PLiC)|  in  substitution  for  its 
previous  order. 

NS  also  has  indicated  that  it  will 
honor  the  settlement  agreements  entered 
into  by  Conrail  and  approved  by  PUC. 
Specifically,  Conrail  entered  into  an 
agreement  with  the  Townships  under 
which  it  would  convey  segments  of  the 
abandoned  line  to  the  respective 
Township  through  which  each  segment 
passed;  the  Townships  would  assume 
future  ownership  and  maintenance 
responsibility  for  the  line  and  the 
crossing  structures;  Conrail  would 
contribute  an  agreed  sum  of  money  to 
the  Townships  for  the  future 
maintenance  of  the  crossing  structures 
that  are  to  remain  in  place;  and  certain 
other  crossing  structures  deemed  to 
constitute  serious  highway  safety 
hazards  would  be  removed  by  either 
Conrail  or  a  specified  Township. 
Conrail  entered  into  a  similar  settlement 
agreement  with  PennDOT.  See  PUC 
Docket  Nos.  A-00111016  and  C- 
00913256,  Board  of  Supervisors  of  Bart 
Township  v.  Consolidated  Rail 
Corporation.  Pennsylvania  Department 
of  Transportation,  and  Lancaster 
County,  etal.,  October  9,  1997.  NS  has 
indicated  that  any  agreement  with  a 
potential  trail  sponsor  to  use  the  right- 
of-way  as  a  trail  would  have  to  be 


acceptable  to  the  Townships  and 
PennDOT. 

Response.  The  Trails  Act  allows  rail 
line  that  would  otherwise  be  abandoned 
to  be  preser\'ed  (rail  banked)  and  used 
in  the  interim  as  trails.  See  Preseault  v. 
ICC.  494  U.S.  1  (1990).  The  trail  sponsor 
must  assume  responsibility  for  any  taxes 
on.  and  tort  liabilitv  for,  the  propertv.  16 
U.S.C.  1247(d).  The  Trails  Act  delays 
abandonment  of  a  line  (and  any 
consequent  reversion  of  rail  easements 
to  adjacent  property  owners)  as  a  matter 
of  law  while  the  line  is  rail  banked  and 
interim  trail  use  continues,  and 
provides  that  the  line  may  be 
reactivated  for  rail  serx'ice  at  anv  time. 
Id.  Alternatively,  if  the  railroad  owns 
the  property  in  fee,  a  railroad  can 
convert  its  property  to  trail  use  outside 
the  auspices  of  the  Trails  Act  after  the 
abandonment  is  consummated.  See 
Hayfield  N.  R.  Co.  v.  Chicago  Er  North 
Western  Transp.  Co..  467  U.S.  622.  633- 
34  (1984)  (Hayfield  Northern)  (following 
abandonment,  rail  right-of-way  is  like 
any  other  property)."' 

The  Board's  procedures  for 
establishing  interim  trail  use/rail 
banking  on  a  rail  line  proposed  for 
abandonment  pursuant  to  16  U.S.C. 
1247(d)  are  detailed  in  the  Board's 
regulations  at  49  CFR  1152.29  and  are 
separate  from  the  section  106  process. 
Parties  interested  in  pursuing  interim 
trail  use  under  the  Trails  Act  for  this 
proceeding  would  have  to  follow  the 
Board's  regulations  to  do  so.  Although 
trail  use  requests  are  normally  due 
within  10  days  after  the  date  on  which 
the  notice  of  exemption  is  published  in 
the  Federal  Register  for  notice  of 
exemption  abandonment  proceedings, 
the  Board  generally  accepts  iate-fded 
requests  for  interim  trail  use  as  long  as 
it  retains  jurisdiction  over  the  subject 
rail  line  in  a  particular  proceeding. 
However,  interim  trail  use  under  16 
U.S.C.  1247(d)  is  voluntary'  on  the  part 
of  both  the  railroad  and  the  potential 
trail  sponsor."'  and  the  Board  cannot 
impose  an  interim  trail  use  arrangement 
upon  unwilling  parties.  Thus,  while  it  is 
possible  that  interim  trail  use  under  the 
Trails  Act  could  occur  in  this  case  on 


'  Spp  NS  Reply  Comments  ,il  47 


■*  lust  ,is  with  inlerini  trail  use  under  16  U.S.C. 
I247(d|  there  prehumably  would  be  no  .-jdverse 
effect  on  historic  properties  iiiider  a  pri\ate  trail 
arrangement  that  would  preser\e  the  contributing 
resources  on  the  rcul  line  right-of-wav  and  the  need 
to  continue  with  the  mitigation  phase  of  the  NHH.'K 
process  (ould  be  mooted. 

'■  A  railroad  is  under  no  obligation  either  to 
negotiate  concerning  or  enter  int<i  an  interim  trail 
use/rail  bankirig  arrangement,  .Sec  44  CKK 
ll.'iZ. 29(1)1(11:  Conni'dittil  Tru«t  tor  Historic 
hi^^fnotion  v   ICC.  841  F.2d  479.  4K2— JHS  (2d  Cir 
198«);  \iitiMKil  Wildlilf  Ffd'n  v.  ICC.  8.S0  F-  2d  h94. 
696  (D.C.  Cir   19HH|;  Washiiifilon  Sliitf  Dep  f  of 
Game  v.  ICC.  829  1  .2d  877.  879-82  (9lh  C:ir   1987). 
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thf  portion  of  thf  line  that  NS  still  n\\n> 
and  controls'' — if  a  potential  trail 
spon.sor  files  an  interim  trail  use/rail 
banking  recjuest  in  accordance  with  4M 
C;FR  1152.29  (iurinja  this  remanded 
proceeding,  \S  agrees  to  negotiate  with 
the  potential  trail  sponsor,  and  the 
parties  ultiniatelv  enter  into  a  Trails  .\ct 
arrangement — it  would  he  inappropriate 
for  the  Board  to  ton  e  the  parties  to 
negotiate  or  to  ini  hide  .i  trail  use 
condition  as  part  of  the  set  tinn  106 
mitigation  measures  for  this 
proceeding^ 

D  Summary  of  Other  Comments  and 
SEA  s  Response 

Assuming  that  there  is  no  agreement 
for  trail  use  and  that  the  mitigation 
phase  of  the  sectum  106  process  goes 
forward  for  the  N.S-owned  portions  of 
the  line  from  Mileposts  0  0  to  \  5  and 
Mileposts  4.0  to  33.9.  this  section 
discusses  the  rnmments  and  responses 
received  regarding  s.m  tion  106. 

1.  Idpntituutiun  o'  i'!'!:t!'m(il 
consultmg  partiea  i'  tb'--  ^- 1  tion  106 
process.  Comment.  FAST  commented 
that  SEA  needs  to  make  a  greater  effort 
to  identifv  as  many  consulting  parties  as 
possible.  .Old  should  include  local 
(  iininuinit\  groups  in  the  consultation 
process.  FAST  and  other  commenters 
re(|iit  st"(i  that  certain  specific  parties  be 
ini  ludeii  as  consulting  parties  to  the 
prn(  et'ding.       ' 

H'sponsp.  Prior  to  issuing  the  October 
in{)2  .\otice  and  pursuant  to  the  ACHP's 
reeiilatiiiiis  tiir  implementing  the  section 
106  priM  es^.  M.  CFR  800.3(f).  SEA 
consulted  with  the  SHPO  to  identify- 
possible  (  .insulting  parties.  SEA  also 
condiK  ted  internet  searches,  contacted 
li>(  ai  government  entities,  and  obtained 
updated  addresses  for  parties  that  had 
been  interested  in  earlier  stages  of  the 
case  The  Board  then  served  the  ( )i  to[).T 
2002  .\(.)tice  on  149  parties,  plai.ed  the 
October  2002  Notn  e  on  the  Board's  Web 
site,  and  published  the  Oi  tober  2002 
Notice  in  the  Federal  Regi.ster 
requesting  comments  and  information 
on  the  identification  of  additional 
consulting  parties.  The  Historit 
Preservation  Trust  of  Lancaster  (lounty, 
Lancaster  Clounty  C'onservancy. 
Lancaster  Farmland  Trust  the  Northeast 
Regional  Field  Office  of  the  Rails-to- 
Trails  (Conservancy.  PennUOT,  and 


.Southern  Lnd  Coinmunitv  .Association 
have  retjuested  to  be  granted  official 
I  onsulting  partv  status.  SEA  agrees  that 
these  six  parties  should  be  consulting 
parties,  and.  based  on  the  historv  of  this 
f)ro(  eeding,  h.is  also  ini  hided  FA.ST  and 
the  Townshi[)s  as  official  consulting 
parlies  lor  this  sei  tion  106  process.  All 
of  these  parties  will  be  invited  to  concur 
on  the  terms  of  the  final  MO.\ 

I'lirthermore.  SK.\  h.is  aiided  the 
II, lines  ot  ,ill  addition, il  [),irties 
identified  li\  (  oiniiieiiteis  to  the  service 
list  for  this  pro(  eediiig. '  ,ind  has 
updated  the  ji.iines  ot  the  i-lei  ted 
officials  on  the  sei\  n  e  hst    The  service 
list  now  stands  at  J  1  1  [i.uties.'*  SEA 
believes  that  its  efforts  to  i(ientif\ 
consulting  parties  have  been  e.\tensi\e 

All  official  consulting  parties  as  well 
as  all  parties  on  the  service  list  will 
receive  a  copv  of  the  attai  bed  proposed 
draft  MO,-\.  an  o[)|iortuiiit\  to  provide 
written  coiniiieiils  on  the  proposed  draft 
MOA.  .:nd  nitonn.itinn  on  hou  to 
|i  ii!i(  ifi.ite  in  ,i  planned  piiblu   meeting. 
i  lliliortunities  tor  (iiiblu   iin  ol\  emcnt 
are  discussed  in  iin  iie  det.nl  lie!,  i\\  iii 
.Section  11. 

2.  Any  need  for  further  assessment  of 
adverse  effects  on  the  Unr 

Comment.  PennDOT  submitted 
comments  stating  th,it  it  am  ot  the 
bridges  on  the  line  are  uidi\  iduallv 
eligible  for  inclusion  m  the  National 
Register  of  Historii   I'l.n  es  t\,itional 
Register),  then  tbi'  ettei  t--  ot  the 
proposed  .ib.indomneiit  on  the 
individualK  eii.^ilil-'  bndees  should  be 
deternuned  iiui  t.ikeii  into 
consideration  when  developinu 
appi '  i;ii  iil>'  initig.ition 

/I'r-s;;- i/is-     .\s  stated  ,ibo\e  ,iiid  m  thi^ 
October  2002  Notii  e  ,it  4  -t..  the  keeper 
has  determined  that  the  entire  line  is 
historic,  im  huling  all  sites  and 
structures  on  the  line  Therefore.  SEA 
will  treat  the  entire  line  ,is  historic  in 
accordance  with  the  Keeper's 
determination  and  the  .XdHi' 
regulations   Separate  review  ot  the 
bridges  on  the  line  is  unnecessary 
because  all  bridges  on  the  line  will  be 
treated  as  historic 


"  see  discussion  above  on  pages  2-3 

'  NS  has  indicated  that  although  it  might  agree  to 
a  proposal  to  use  this  right-of-wav  as  a  trail  under 
the  circumstances  discussed  above,  it  does  not 
believe  that  issuance  of  a  trail  condition  by  the 
Board  (a  notice  of  interim  trail  use  or  NITU)  would 
he  appropnate  here.  If  NS  continues  to  lake  this 
position,  any  trail  use  would  have  to  be  by  private 
arrangement  of  the  parties  following  consummation 
of  the  abandonment  and  conclusion  of  the  section 
106  process. 


•SEA  was  unable  to  locate  the  addresses  of 
several  of  the  additional  organizations  submitted  by 
FAST.  These  organizations  are:  TovVn  and  Country 
Garden  Club.  Christiana  Lions  (.:lub.  Lancaster 
County  Wildlife  Center,  the  Lancaster 
Environmental  .Mliance.  Octoraro  .^rea  Trail 
Society.  Henn  Manor  Neighborhood  of  Girl  Scouts, 
and  a  high  school  track  and  cross  country  club. 

«The  51  potential  consulting  parlies  identified  in 
the  October  2002  Notice  were  primarily  group 
entities  or  organizations  For  some  of  these  parties, 
multiple  names  were  acquired  and  added  to  the 
service  list  for  this  proceeding.  Therefore,  the  total 
number  of  211  parties  includes  multiple 
individuals  affiliated  with  the  same  organization,  as 
well  as  individuals  unaffiliated  with  any 
organization 


Comment  FAST  commented  that  a 
current  analysis  of  the  historic  and 
archeological  resources,  and  a  new 
environmental  study  of  the 
environmental  and  physical 
c  haracteristics  of  the  line  should  be 
performed.  FAST  also  recommended 
that  a  title  search  be  undertaken  and 
that  the  assessment  of  adverse  effects 
should  be  e.xtendtKl  to  a  cimtinuation  of 
the  line  in  ("umberland  and  York 
Counties. 

Rrsponsp  Because  SEA  is  considering 
the  entire  line  to  be  historic,  including 
all  sites  and  structures  on  the  line, 
conducting  a  survey  of  all  the 
archeological  and  historic  rtisources  on 
the  line  before  developing  mitigation 
measures  is  unnecessary.  However,  a 
SEA  staff  member  has  driven  by 
portions  of  the  right-of-way  and 
inspected  the  current  physical  condition 
of  the  line.  As  stated  in  the  October 
2002  Notice,  the  tracks  and  ties  have 
niostlv  been  removed,  and  though  there 
is  some  overgrowth  of  vegetation  in  the 
area,  the  right-of-way  on  NS's  line 
appears  to  be  intact.'"  Additionally, 
because  the  tracks  and  ties  have  already 
been  removed  from  much  of  the  right- 
of-wav.  there  is  little  chance  that  the 
abandonment  will  affect  previously 
undisturbed  ground  or  impact 
archeological  sit(!s.''  However,  after 
completion  of  the  sec:tion  106  process 
,ind  the  conclusion  of  the  aliandonment 
pro(  eeding  befiire  the  Board,  NS  would 
lie  ,ible  to  remove  the  structures  on  the 
line  and  anv  remaining  track  and  ties, 
which  could  disturb  previously 
undisturbed  ground.  As  disf;ussed  in 
more  detail  in  Section  III,  the  proposed 
draft  MOA  contains  provisions  for 
protecting  any  potential  archeological 
resourcf>s  from  unforesetMi  impacts. 

In  accordance  with  the  National 
Environmental  Policy  Act  (NEPA).  the 
Board  issued  an  Environmental 
Assessment  for  this  proc:eeding  in  1989. 
According  to  the  (Council  on 
Environmental  Quality's  regulations  for 
implementing  the  procedural  provisions 
of  NEPA.  environmental  analyses 
should  be  supplemented  if  '[tlhere  are 
significant  new  circumstances  or 
information  relevant  to  environmental 
concerns  anci-bearing  on  the  proposed 
action  o-  its  impacts."  40  CFR  1502, 9{c), 
The  NEPA  review  of  this  proceeding 
was  completed  long  ago.  No  party  has 
submitted  any  evidence  indicating  new 


'"In  its  repiv  i  i.imrncnls,  NS  explains  that 
portions  of  the  line  h<)V(!  been  retained  t)y  NS  and 
are  still  being  used  for  industrial  track  use 

"  NS  has  staled  that  it  plans  to  remove  .i  limited 
number  of  structures  on  the  line,  and  thdt   iittlc 
land  will  be  disturbed  by  the  removal  of  these 
structures  which  are  mainly  above  griuiiKi   '  .s>e  NS 
Kepiv  ( Vuinpi'iits  ,n  (il 


.<iqgQ2 
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circumstances  or  information  that 
would  warrant  the  undertaking  of  a 
supplemental  environmental  analysis  at 
this  late  date.  Furthermore,  the  court  in 
FAST  only  remanded  this  proceeding  to 
the  Board  to  deal  with  procedural 
matters  related  to  the  historic  review 
process  under  section  106.  Therefore, 
SEA  need  not  reconsider  the  adequacy 
of  its  NEPA  review  here. 

SEA  does  not  believe  that  a  title 
search  need  be  undertaken  as  part  of  the 
section  106  process.  The  Board  cannot 
compel  post-abandonment  use  of  a  rail 
line  for  non-transportation  purposes. 
See  Hayfield  Northern.  Therefore,  the 
ownership  of  the  property  after  an 
abandonment  is  consummated  is  not 
affected  by  the  Board's  action  and  not 
part  of  the  Board's  section  106  review. 

The  Board  cannot  extend  the 
assessment  of  adverse  effects  to  areas  in 
Cumberland  and  York  Counties  that  are 
not  on  the  line  because  this  proceeding 
is  necessarily  limited  to  the  rail  line 
proposed  for  abandonment.  See 
Implementation  of  Environmental  Laws. 
7  I.C.C.2d  807,  828-29  (1991).'^ 

3.  Appropriate  section  106  mitigation 
measures.  As  stated  in  the  October  2002 
Notice  at  6-7.  the  Board's  ability  to 
protect  historic  properties  is  very 
limited.  Essentially,  documentation  of 
the  historic  resources  (taking 
photographs  or  preparing  a  history) 
before  they  are  altered  or  removed  is  the 
only  form  of  nonconsensual  mitigation 
that  the  Board  can  require.  The  Board 
does  not  have  the  power  to  force  a 
railroad  to  sell  (or  donate)  its  property, 
or  impose  a  restrictive  covenant  upon 
the  railroad's  transfer  of  its  property,  as 
a  condition  to  obtaining  abandonment 
authority.  Any  attempt  to  either 
preclude  or  force  a  railroad  to  sell  (or 
donate)  property  for  a  non-rail  purpose, 
as  a  condition  to  obtaining 
abandonment  authority,  would  plainly 
constitute  an  unauthorized  taking  under 
the  Fifth  Amendment.  See 
Implementation  of  Environmental  Laws, 
7  I.C.C.2d  at  828-29.  and  cases  cited 
therein. 

The  October  2002  Notice  requested 
comment  on  appropriate  historic 
preservation  mitigation  measures, 
including  comments  on  the  measures 
specified  in  a  proposed  draft  MOA  for 
this  line  developed  earlier,  and 
suggestions  for  additional  or  alternative 


'-The  Enola  Branch  rail  line  is  part  of  a  larger 
rail  corridor  that  extends  into  Cumberland  and 
Dauphin  Counties.  Although  the  proceeding  before 
the  Board  and  this  section  106  process  pertains  only 
to  the  right-of-way  described  above  in  Section  11(B). 
it  should  be  noted  that  the  SHPO  has  determined 
that  the  portions  of  the  rail  corridor  in  Cumberland 
and  Dauphin  Counties  are  eligible  for  listing  in  the 
National  Register. 


measures,  as  well  as  information 
regarding  the  current  condition  of  the 
rail  line.  As  stated  in  the  October  2002 
Notice  at  3.  the  earlier  proposed  draft 
MOA  would  have  provided  for 
photographic  documentation  of  certain 
bridges,  and  the  development  of  a 
public,  interpretative  display  in  the 
form  of  a  6-8  minute  video  outlining  the 
history  of  the  Enola  Branch. 

Comment.  NS  commented  that  it  has 
complied  with  the  terms  of  the  earlier 
proposed  draft  MOA.  NS  states  that  the 
five  bridges  that  the  PUC  has  ordered  to 
be  removed  for  safety  reasons  have  been 
recorded  to  state  standards,  and  that  NS 
has  paid  S15.437  to  the  Pennsylvania 
Railroad  Museum  to  develop  a  video 
and  exhibit  of  the  rail  line.  NS  states 
that  the  settlement  agreement  between 
Conrail  and  the  Townships  should  also 
be  considered  a  mitigation  measure. 

Comment.  PennDOT  states  that 
mitigation  should  provide  for 
documenting  a  sampling  of  the  bridges 
rather  than  all  of  the  bridges  on  the  line. 
PennDOT  also  suggests  that  additional 
outreach  and  preser\'ation  should  be 
conducted,  such  as  publishing  a  more 
comprehensive  history  of  the  line  and 
providing  money  to  municipalities  to 
take  over  the  maintenance  of  as  many 
bridges  as  possible. 

Response.  As  discussed  in  more  detail 
in  Section  III  and  the  proposed  draft 
MOA.  the  Board,  the  SHPO.  and  NS  will 
work  together  to  develop  a  list  of 
appropriate  representative  structures  to 
be  documented.  Documentation  of  these 
representative  structures  will  serve  to 
document  the  historic  nature  of  the  line 
as  a  whole.  Moreover.  NS  will  be 
required  to  conduct  archival  research 
and  to  consolidate  all  information — 
documentation  and  the  results  of  the 
archival  research — into  one  cohesive 
document  to  be  archived  at  the  SHPOs 
office.  The  mitigation  in  the  proposed 
draft  MOA  constitutes  a  marked  change 
from  the  first  proposed  draft  MOA, 
which  treated  only  six  bridges  as 
historic,  not  the  line  as  a  whole,  and  did 
not  require  archival  research.  As  stated 
above,  NS's  settlement  agreements  with 
the  Townships  and  with  PennDOT 
provide  for  local  maintenance  of 
structures  that  would  remain  intact. 
However,  because  the  Board's  ability  to 
impose  mitigation  for  the  protection  of 
historic  resources  is  limited,  such 
agreements,  if  any,  must  be  entered  into 
voluntarily  and  are  not  within  the  scope 
of  this  section  106  process.  As  discussed 
in  Section  III  below,  SEA  believes  that 
the  archival  research  discussed  above 
and  documentation  of  the  line  to 


Pennsylvania  state  standards  ' '  using 
representative  structures  on  the  Enola 
Branch  is  sufficient  and  that,  given  the 
mitigation  that  NS  has  already 
undertaken,  a  more  comprehensive 
history  of  the  line  need  not  be 
prepared.''* 

4.  Methods  or  outlets  for  putilicizing 
a  proposed  MOA.  Comment. 
Commenters  recommend  widespread 
notification  and  public  participation  in 
the  section  106  process,  including  press 
releases  and  public  meetings. 

Response.  To  ensure  widespread 
notice  and  opportunity  for  public 
participation  the  Board  placed  all 
comments  received  in  response  to  the 
October  2002  Notice  on  the  Boards  Web 
site,  and  informed  all  interested  parties 
of  the  availability  of  the  comments  on 
the  Web  site.  .SEA  is  sending  this 
current  Notice  to  the  Parties  (October 
2003  Notice)  to  all  211  parties  on  the 
service  list  for  this  pr(jc:eeding.  as  well 
as  publishing  the  October  2003  Notice 
in  the  Federal  Register  and  postinj^  it  nn 
the  Boards  Web  site.  The  Board  has  also 
issued  a  press  release  describing  the 
contents  of  the  Ortober  2003  Notice. 

As  discussed  in  more  detail  below. 
SEA  will  accept  written  comments  on 
the  attached  proposed  draft  MO.A.  and 
will  also  hold  a  public  meeting  before 
the  close  of  the  comment  period  to 
enable  interested  parties  to  provide  oral 
comments.  As  a  result,  there  will  be 
ample  opportunity  for  public 
participation  and  broad  notice  of  the 
continuing  section  106  process  here. 

Comment.  PennDOT  states  that  public 
input  is  required  while  developing  the 
proposed  draft  MOA  and  before 
deciding  how  to  resolve  adverse  effects 
of  the  undertaking,  rather  than  after  the 
proposed  draft  MOA  is  developed. 
PennDOT  also  states  that  the  Board 
should  pr()\ide  the  documentation 
regarding  the  section  106  process  to  the 
public  in  the  manner  set  forth  in  36  CFR 
800. n(e). 

Response.  The  October  2002  Notice 
provided  members  of  the  public  with 
the  opportunity  to  comment  on  all 
aspects  of  this  proceeding,  including 
ways  to  mitigate  adverse  effects.  All 
comments  received  were  placed  on  the 
Board's  Web  site,  and  the  proposed  draft 
MOA  is  also  being  distributed  for  public 
comment  and  placed  on  the  Board's 
Web  site.  Moreover,  as  discussed  in 


' '  Pennsylvania  state  standards  are  outlined  in 
the  guidanrp  do(  umeni  titled  "How  To  Complete 
the  Pennsylvania  Hislorit  Rescmrce  Survey  Form." 
available  frr)m  the  SHPO.  and  require  the 
submission  of  a  photo/site  plan  sheet,  a  data  sheet, 
and  a  narrative  sheet. 

'■*  .^s  indi(  ated  above.  NS  has  alread>  paid  to  the 
IVnnsvlvania  Railroad  Museum  $15,437  to  fund  an 
exhibit  or  video  of  the  histor\'  of  the  Enola  Branch. 
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detail  below.  SEA  will  host  a  public 

meeting  to  receive  additional  public. 
input  on  this  proceeding  in  Quarryville, 
Pennsylvania  on  November  19.  2003. 
Thus,  SEA  believes  that  ample 
opportunity  has  been  provided  to  the 
public  to  participate  in  the  secticm  10ft 
process  here. 

Section  800.11(e)  of  iB  C:FR  outlines 
the  documentation  that  must  be  made 
available  to  the  public:  when  an  agency 
determines  that  an  action  will  have  an 
adverse  effect  on  historic  properties. 
SEA  believes  that  all  of  the  required 
documentation  already  has  been 
prepared  and  made  publicly  available  '' 

5.  Other  concerns. 

Comment.  Several  parties  commented 
that  thev  are  concerned  about  public 
safety  at  the  road  crossings  along  the 
right-of-way  of  the  line,  and  advnc  dted 
bringing  the  sec:tion  106  process  to  a 
close  as  soon  as  possible  (^ommenters 
also  state  that  the  PUC  issued  an  order 
addressing  existing  safety  issues,  whit  h 
has  been  stayed  pending  the  outcome  ot 
this  set:tion  106  proc:»'SS 

Response  SEA  acknowledges  the 
public  safety  concerns  expressed  by  the 
commenters.  .SEA  is  working  to 
complete  the  section  106  process  as 
expeditiously  as  possible,  pursuant  to 
the  relevant  regulations  and  procedures 

(Comment  FAST  states  that  N'S's 
plans  regardint;  th^*  lin*'  stioulii  b>'  :n..ide 
known. 

Respnn.-^e  In  its  reply  comments  at  50, 
\'S  direc:tlv  responded  to  F.-X.ST's 
requHst  to  detail  its  plans  regtirding  the 
lin»'  SF.-\  has  made  all  comments 
received  to  date,  including  NS's  reply 
comments,  available  to  all  on  the 
Board's  Web  site.  NSs  response  is  as 
follows: 

INS]  now  intends  to  retain  that  portion  of  the 
Line  between  Milepost  0.0  at  Parkesbiirg,  PA 
and  Milepost  1..t  at  Lenover,  PA,  except  for 


'  •Section  800.11(e)  states  that  documentation  of 
a  finding  of  adverse  effect  "shall  include;  (1)  .A 
description  of  the  undertaking  specifying  Ihe 
Federal  involvement.  ancKits  area  of  potential 
effects,  including  photographs,  maps,  and  drawings, 
as  necessarv;  (21  .\  description  of  the  steps  taken  to 
identify  historic  properties;  (3)  A  description  of  the 
affected  historic  properties,  including  information 
on  the  characteristics  that  qualffv'  them  for  Ihe 
National  Register:  (4)  A  description  of  Ihe 
undertakmg  s  effects  on  historic  properties;  (5)  ,\n 
explanatlor^  of  why  the  criteria  of  adverse  effect 
were  found  applicable  or  inapplicable,  including 
any  conditions  or  future  actions  to  avoid,  minimize 
or  mitigate  adverse  effects;  and  (6)  Copies  nr 
summaries  of  any  views  provided  by  consulting 
parties  and  Ihe  public."  Here,  ihe  October  200:j 
Notice  described  Ihe  underiaking,  spet;ified  the  area 
of  potential  effects,  described  the  steps  taken  to 
identify  historic  properties,  described  the 
determination  of  eligibility  of  Ihe  line  for  inclusion 
on  Ihe  National  Register,  and  discussed  Ihe  finding 
of  adverse  effect.  As  dis<:ussed  above,  all  comments 
received  in  response  to  the  Ot:lober  2002  Notice 
have  been  made  publicly  available. 


Amtrak's  bridge,  for  use  as  the  Parkesburg 

Industrial  Track,  ('iinrail  sdM  the  Line 
between  Milepost  1  ..t  at  Le'iiover,  P,^  and 
Milepost  4.0  near  the  Lan(  aster  County/ 
C:heslerC:ountv  Line  to  ShPTA.  [N.S1  intends 
to  honor  the  .Settlement  .Agreements  with 
PennDOT  and  the  Townships  pertaining  to 
disposition  of  the  Line  bflween  Milepost  4.0 
near  the  connty  lint'  ami  Milepost  1'7  ()  iifar 
Safe  Harbor.  P.\  to  the  lovviiships  and  with 
respect  to  the  bridges  to  be  removed.  |NS| 
intends  to  retain  possession  of  the  property 
between  Milepost  27.0  near  Safe  Harbor.  P.'K 
and  Milepost  33.9  at  Port.  P.\  in  (  nnnec  tion 
with  its  operation  oL  and  in  (inicr  td  jiroti^c  t. 
\\\f  Port  Road  Branc  h.  It  nidv  retain  i.r  plai  e 
exreptt'il  track  on  ah  or  a  portion  of  this  Line. 

Conimrnt  FAST  states  that  the  PUC 
order  approving  the  settlement 
agreement  with  the  Townships  ccmflicts 
with  the  section  106  process  because  the 
order  iloes  not  include  mitigation,  does 
not  incorporate  the  viewpoints  of  all  the 
( (insulting  parties,  and  was  formulated 
prior  to  the  issuance  of  the  Keeper's 
determination  and  the  court's  decision. 
F.\ST  states  that  NS  should 
d(  knowledge  that  the  order  may  need  to 
h»'  modifi.'d  or  \acated  depending  on 
the  outcome  of  the  section  106  process. 

Response  The  recjuirements  of  NHPA 
and  the  ACiHP's  regulations  apply  to  the 
abandonment  at:tion  pending  before  the 
Board.  Post-abandonment  use  of  the 
line's  right-of-wav  is  outside  of  the 
Board's  jurisdu  tioii   The  settlement 
agreemtMit  is  thus  outside  the  Board's 
abandcmiiieiit  process,  including  section 
10(). 

Comment.  N.S  argues  that  the  section 
106  process  does  not  .ipph'  to  rail  lint^ 
abandcmment  proceedings,  bet  ause  rail 
<ihandonnient  proc  eedings  and  the 
railrocid's  post  .ihandonment  activities 
are  not  [■■edcr.il  undertakings  for  the 
purposes  ot  settion  106  review,  as 
specified  at  16  l'  S C  47()w(7).  NS 
argues  that  <i  [irojec  t  must  be  Federally 
funded  in  whole  or  in  part  to  be 
considered  a  Ftnleral  undertaking,  and 
notes  that  in  notice  (d fxemptiiui 
proceedings,  such  as  this  abandonment. 
Federal  funding  is  not  involved. 
Furthermore.  a(  ( urding  to  NS,  in 
noti(  es  fih'd  [uirsuant  to  a  t.lass 
exemption,  the  Board's  responsibilities 
are  nunistenal  in  nature,  because  the 
exercise  of  the  class  exemption  must  be 
allowed  so  long  as  the  statutory  and 
regulatory'  criteria  ,ire  met.  .NS  also 
states  that  the  Board's  jurisdiction  over 
a  rail  line  ceases  as  sikhi  as  an 
abandonment  is  cimsummated.  .uui  that 
the  Board  cannot  <  oiitrol  a  r.iilroad's 
post-abandiuiiiient  <i(  ti\  ities  regarding 
the  rail  line,  whu  h  is  private  property. 
Therefore.  NS  argues,  the  section  106 
process  caus(!S  unnec;essarv  delay,  and 
the  Board  should  tlist:ontinue  the 
section  lilt)  process  in  this  proceeding 


and  in  all  other  rail  line  abandonment 

proceedings.'*^ 

Response  It  is  well  settled  that 
section  106  of  NHPA  applies  to  all  rail 
line  abandonment  proceedings.  See 
Implementation  of  Environmental  Laws, 
7  l.C.C.2d  at  826:  Illinois  Commerce 
Commn  v.  ICC.  848  F.2d  1246,  1260-61 
(D.C.  Cir.  1988)  cerf.  denied.  488  U.S. 
1004  (1989).  Indeed,  in  FAST,  the  court 
specifically  found  that  rail 
abandonment  proceedings,  including 
this  particular  notice  of  exemption 
proceeding,  were  subject  to  section  106. 
See  252  F.3d  at  251.  An  undertaking  for 
the  purposes  of  NHPA  clearly  includes 
actions  that  require  Federal  approval, 
not  simply  those  that  are  federally 
funded.  The  ACHP's  regulations 
implementing  NHPA  define  an 
undertaking  covered  by  NHPA  as 
embracing  "a  project,  activity,  or 
program  *    *    *  requiring  a  Federal 
permit,  license  or  approval."  See  36 
CFR  800.16{y).  A  railroad  must  obtain 
Board  authority  under  49  U.S.C.  10903 
or  49  U.S.C.  10502  to  abandon  a 
common  carrier  line  of  railroad  such  as 
the  Enola  Branch.  Moreover,  use  of  a 
class  exemption  for  an  abandonment 
can  be  revoked  for  a  particular  line, 
when  the  STB  finds  that  regulation  is 
necessary  to  carry  out  the  national  rail 
transportation  policy.  49  U.S.C. 
10502(d).  Thus,  section  106  applies  to 
notice  of  exemption  abandonment 
proceedings  such  as  this  abandonment. 

Comment.  FAST  .states  that  the 
comments  provided  by  the  SHPO  and 
the  ACHP  on  the  October  2002  Notice 
prior  to  its  issuance  should  be  made 
public. 

Response  The  October  2002  Notice 
incorporated  the  comments  that  the 
SHPCJ  and  the  ACHP  provided.  The 
written  comments  provided  by  the 
SHPO  and  the  ACHP  prior  to  the 
issuance  of  the  October  2002  Notice 
have  been  plac:ed  in  the  public  dticket 
for  this  proceeding  and  thus  are 
available  to  the  public. 

II.  Next  Steps  in  the  Section  106  Process 

A.  Public  Meeting 

The  Board  will  hold  a  public  meeting 
to  solic:it  oral  comments  on  this  case 
and  the  attached  proposed  draft  MOA. 
The  meeting  will  be  held  at  the  Hoffman 
Building,  located  at  the  Solanco  Fair 
dround  in  Quarryville.  PA.  on 


"'  NS  lirfs  siit>si'(jUPiitl\  Indicated  th<il  because 
this  rtrgunipnl  was  r;iisi'd  in  ( iiniments  to  the 
October  2IW2  "••  nUi  e  r.ither  ih.m  <i  formal  nidtioii 
bt.'fore  Ihe  Bii.ini,  il  i>  mil  ri'(|uesling  a  response 
from  Ihe  Bnanl  mi  this  mailer  .it  this  time,  .SK.As 
response  is  prjivideil  here  Id  il.intv  .SF..-\'s  pt.isitiim 
on  the  section  lOfi  process  lor  this  pro(  eeiliiif;.  ,ind 
should  nol  be  <  onslrued  as  a  formal  Board  response 
lo  NS's  argument. 


ROOQ/I 
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November  19,  2003  from  3  p.m.  to  5 
p.m.  and  from  6  p.m.  to  8  p.m.  SEA  will 
give  a  brief  presentation  and  interested 
parties  may  submit  written  comments  or 
make  oral  comments.  SEA  will  have  a 
court  reporter  available  at  each  session 
to  ensure  that  oral  comments  are 
accurately  captured.  Both  the  afternoon 
and  evening  sessions  will  follow  the 
same  format  and  utilize  the  same  ' 
agenda;  it  is  not  necessary  to  attend  both 
sessions. 

Persons  wanting  to  speak  at  the  public 
meeting  are  strongly  urged  to  pre- 
register  by  calling  (202)  565-1643  and 
providing  their  name,  telephone 
number,  the  name  of  any  group, 
business,  or  agency  they  are 
representing,  if  applicable,  and  whether 
they  wish  to  speak  at  the  afternoon  or 
evening  session.  The  deadline  for  pre- 
registration  is  November  7,  2003. 
Persons  will  be  called  to  speak  in  the 
order  in  which  they  pre-registered. 
Those  wishing  to  speak  but  that  did  not 
pre-register  will  be  accommodated  at 
each  session  as  time  allows.  Those 
wishing  to  speak  at  both  the  afternoon 
and  evening  sessions  will  also  be 
accommodated  as  time  allows  and  after 
all  others  have  had  an  opportunity  to 
participate  in  the  evening  session.  As 
SEA  desires  for  as  many  persons  as 
possible  to  participate  and  given  that 
there  will  be  a  limited  amount  of  time, 
all  speakers  are  strongly  encouraged  to 
prepare  summary  oral  comments,  and 
submit  detailed  comments  in  writing. 
SEA  also  encourages  groups  of 
individuals  with  similar  comments  to 
designate  a  representative  to  speak  for 
them. 

B.  Final  Memorandum  of  Agreement 

After  the  close  of  the  45-day  comment 
period  on  the  attached  proposed  draft 
MOA,  SEA  will  review  all  WTitten 
comments,  as  well  as  any  oral 
comments  received  at  the  public 
meeting.  If  trail  use  is  unsuccessful, 
SEA  will  then  prepare  a  final  MOA. 

III.  Description  of  the  Proposed  Draft 
Memorandum  of  Agreement 

Based  on  the  comments  received  in 
the  October  2002  Notice  and  in 
consultation  with  the  ACHP,  the  SHPO, 
and  NS,  SEA  has  developed  a  proposed 
draft  MOA  for  this  proceeding, 
assuming  that  no  agreement  for  trail  use 
is  reached.  The  proposed  draft  MOA 
briefly  summarizes  the  background  of 
this  proceeding  and  then  sets  forth 
several  stipulations.  As  discussed 
above,  because  imposition  of  any 
nonconsensual  mitigation  other  than 
documentation  would  be  an 
unauthorized  taking  under  the  Fifth 
Amendment,  the  mitigation  measures  in 


the  proposed  draft  MOA  are  limited  to 
documentation. 

The  SHPO,  NS,  and  SEA  are  currently 
working  together  to  develop  a  list  of 
representative  structures  on  ttie  line. 
Documentation  of  these  structures  will 
serve  to  document  the  historic  qualities 
of  the  line  as  a  whole.  The  first 
stipulation  of  the  draft  MOA  contains  a 
provision  requiring  the  list  of 
representative  structures  to  be 
completed  prior  to  the  commencement 
of  any  documentation  efforts.  The  first 
stipulation  also  requires  NS  to 
document  the  NS-controUed  portion  of 
the  rail  line  by  documenting  appropriate 
representative  sites  and  structures  on 
the  line,  to  Pennsylvania  state 
standards,  as  described  in  footnote  13. 
SEA  believes  that  documentation  to 
Pennsylvania  state  standards  is 
appropriate  in  this  proceeding. 
Previously,  the  SHPO.  Conrail.  and  the 
Board  had  all  agreed  that 
documentation  to  Pennsylvania  state 
standards  was  the  appropriate  level  of 
documentation  when  formulating  the 
previous  proposed  draft  MOA  for  this 
proceeding,  and  SEA  has  received  no 
new  information  to  indicate  that  the 
level  of  documentation  should  now  be 
different.  In  addition,  the  stipulation 
requires  NS  to  conduct  archival  research 
and  to  consolidate  all  information — 
documentation  and  the  results  of , the 
cU'chival  research — into  one  cohesive 
document  to  be  archived  at  the  SHPO's 
office. 

Although  the  tracks  and  ties  have 
already  been  removed  from  most  of  the 
right-of-way,  the  proposed  draft  MOA 
also  sets  forth  provisions  for  the 
protection  of  unexpected  discoveries  of 
historic  resources,  including 
archeological  resources,  in  the  event 
that  documentation  efforts  identify  a 
potential  for  unanticipated  effects  on 
archeological  sites  or  in  the  event  that 
one  or  more  archeological  sites,  any 
additional  cultural  resources,  or  human 
remains  are  discovered  during  any 
remaining  salvage  activities  associated 
with  the  abandonment. 

Date  made  available  to  the  public: 
October  20,  2003. 


By  the  Board.  Victoria  Rutson.  Chief. 
Section  of  Environmental  Analysis. 
Vernon  A.  Williams, 
Secretary. 

Attachment  to  STB  Docket  No.  AB-167  (Sub- 
No.  1095X)  Notice  to  the  Parties-^ 
.Memorandum  of  Agreement  Among  the 
Surface  Transportation  Board  and  the 
Advisory  Council  on  Historic  Preservation 
and  the  Pennsylvania  Historical  and 
Museum  Commission  and  Norfolk  Southern 
Railway  Company  Regarding  Docket  No. 
AB-167  (Sub-No.  1095X)  Consolidated  Rail 
Corporation — Abandonment  Exemption — 
Lancaster  and  Chester  Counties, 
Pennsylvania 

y\'hereas.  in  1989  Consolidated  Rail 
Corporation  (Conrail)  filed  a  notice  of 
exemption  with  the  Interstate  Commerce 
Commission  (ICC) '  pursuant  to  49  CFR 
11.52.50  seeking  an  exemption  from  the 
requirement.s  of  49  I'.S.C.  10903  to  abandon 
a  segment  of  a  line  of  railroad  commonly 
known  as  the  Enola  Branch.  The  Enoia 
Branch  extends  generally  westward  from 
Milepost  0.0  in  Parkesburg.  Chester  Coiiiit\  . 
P.^  to  Milepost  33.9  at  Port  in  Lancaster 
Countv.  PA.'  The  Enola  Branc  h  passes 
through  the  Townships  of  Sadsbury.  Bart. 
Eden.  Providence.  Martic.  Conestoga.  and 
Manor,  and  the  Borough  of  Quarryville  in 
Lancaster  County,  and  the  Township  of  \\  est 
Sadsbury.  the  Borough  of  Atgleii.  and  the 
Cit\  of  Parkesburg  in  Chester  County; 

Whereas,  the  portions  of  the  Enola  Bianch 
that  are  the  subject  of  this  Memorandum  of 
.Agreement  are  the  portions  between 
Mileposts  0.0  to  1.5  and  between  Mileposts 
4.0  to  33.9,' 

Whereas,  the  ICC  issued  a  decision  served 
February  22.  1990  allowing  the  abandonment 
subject  to  a  condition,  developed  as  a  result 
of  consultation  with  the  Pennsylvania  State 
Historic  Preservation  Officer  (SHPO).  that 
Conrail  take  no  steps  to  alter  the  historic 
integrity  ot  the  bridges — the  onh  properties 
on  the  Enola  Branch  that  had  been  identified 


■  Tiip  KX;  Termination  Act  of  1995.  Pul>.  L.  I(M- 
8H.  abulishod  the  ICC  and  traiisterrrd  t  criaiii  rail 
fuiif  lions,  including  the  rail  linp  abandonment 
hinctions  at  issue  in  this  case,  to  the  Surface 
Transporlation  Board  (Board),  effective  )aniiary  1. 
1996 

-  (;onrail  described  the  Enola  Branch  m  it>  1989 
notice  oi  exemption  filing  as  tuo  parallel  Iracksi  of 
a  double  tracked  line.  Track  number  1  extended 
32.6  miles  from  Milepost  1.1  in  Parkesburfj  to 
Milepost  33.7  in  Manor  Township  Track  number 
2  extended  33.9  miles  from  .Milepost  0,0  in 
Parkesburg  to  Milepost  33.9  in  Manor  Tovvnsiiip. 

'Conrail  sold  the  portion  of  the  F.nola  Branch 
from  Milepost  1.5  to  Milepost  4.0  to  the 
.Southeastern  Pennsylvania  Transportation 
.Authority  in  1996.  (In  lune  23.  1997.  .Norfolk 
Southern  Railway  Company  (\S1  and  t;SX 
Transportation  Inc.  sought  permission  from  the 
Board  to  acquire  (kjnrail  and  to  div  ide  its  assets 
between  them.  On  )uly  23.  1998.  the  Board 
approved  the  Conrail  Acquisition.  f.'.S.V  Corp..  et 
al. — Control— Conrail  Inr  .  et  al..  3  STB  196 
(1998)  The  Enola  Branch  property  was  allocated  to 
Pennsylvania  Line  LLC.  a  subsidiary  of  Conrail.  as 
part  of  the  ('(mrail  .Acquisition  transaction.  \S 
operates  the  Pennsylvania  Line  LL(^  alloc  atej  assets 
under  an  operalmg  agreement  approved  bv  the 
Board.  This  Memorandum  of  .Agreement  pertains  to 
the  NS-controlled  portions  of  the  Enola  Branch 
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a.s  pntentidllv  eligible  for  ini  lusmn  nn  the 
Natioiidl  Register  of  Hi.stiiru   I'I.k  i-s  I  Nntiona! 
KfyisttTi — until  (  (_)nipletiiin  nt  itii'  set  lion 
lilti  jTi.i  •■S--  i)t'  the  \alinncil  HistnrK 
Prfser\,itb  II  A'  '    \U\'  \     ]h  '    s  (     470f; 

Ulirr'-dv  't!f  [iiirpM-,.'    -t  t[i.-  i  .ii:<|ition  was 
to  allow  'h>'  1(  c;  lo  work  with  consulting 
parties  to  Lit\.t'iLip  a  plan  to  avoid,  minimize, 
or  mitigate  anv  adverse  effects  of  the 
abandonment  on  the  bridges.  The 
development  of  a  mitigation  plan  was  held  in 
abevance,  however,  pending  negotiations  to 
transfer  the  Enola  Branch  for  interim  frail 
use/rail  banking  under  16  U.S.C.  1247(d) 
(Trails  Act)  or  other  public  use  under  former 
4M  U.S.C.  10906  (now  49  U.S.C.  10905). 
When  those  negotiations  proved 
liiisuccessful,''  the  agency  resumed  the  NHPA 
process: 

Whereas,  while  the  Board's  Section  of 
Environmental  Analysis  (SEAj  was  working 
through  the  steps  of  the  NHPA  process. 
Friends  of  the  Atglen-Susquehanna  Trail.  Inc. 
{F.\ST]  filed  a  petition  with  the  Board  to 
reopen  the  proceeding  and  broaden  the 
NHPA  condition  so  that  it  would  apply  to  the 
entire  Enola  Branch; 

Whereas,  the  Board  denied  FAST"s  request 
in  a  decision  served  October  2,  1997.  and 
1-  AST  filed  a  petition  for  reconsideration; 

Whereas,  the  Board,  in  a  decision  served 
August  13.  1999.  believing  that  the  only  part 
of  the  NHPA  process  that  remained  open  was 
the  development  of  mitigation  for  the  bridges 
determined  to  be  historic,  denied  FAST's 
petition  for  reconsideration  of  the  1997 
decision  and  FAST  then  sought  judicial 
review; 

Whereas,  in  Friends  of  the  Atglen- 
Susquehanna  Trail,  Inc.  v.  Surface 
Transportation  Bd.,  252  F.3d  246  (3rd  Cir. 
200 1 1.  the  United  States  Ciourt  of  Appeals  for 
the  Third  Ciixiuit  vacated  the  Board's  1997 
and  1999  decisions  and  remanded  the  case 
back  to  the  Board,  ruling  that  the  Board  had 
failed  to  comply  fully  with  the  procedural 
requirements  of  the  NHP.^: 

Whereas,  SEA  has  reinitiated  the  section 
106  historic  review  process  pursuant  to  the 
court's  remand  and  the  procedural  provisions 
of  the  NHPA; 

Whereas.  SEA  has  consulted  with  the 
.\(ivis()rv  Council  on  Historic  Preservation 
(ACHP),  the  SHPO,  and  NS,  and  in  two 
separate  Notices  to  the  Parties  and  a  public 
meeting  solicited  comments  from  consulting 
pailies  and  the  public  regarding  the 
[lossibilitv  of  using  the  portions  of  the  Enola 
Branch  that  are  the  subject  of  this 
Memorandum  of  Agreement  for  interim  trail 
use/rail  banking,  and  assuming  that  trail  use 
is  unsuccessful,  completion  of  the  mitigation 
phase  of  the  section  106  process; 

Whereas,  based  on  the  Keeper  of  the 
National  Register's  1999  finding  that  the 
entire  Enola  Branch  is  eligible  for  inclusion 
in  the  National  Register,  and  in  consultation 
with  the  ACHP  and  the  SHPO.  SEA  has 
determined  that  the  entire  Enola  Branch  is 
eligible  for  inclusion  in  the  National  Register; 

Whereas,  based  on  consultation  with  the 
ACHP  and  the  SHPO  and  the  public 


Kjnununls.  SEA  has  determined  that  the 
abandonment  at  i.ssue  here  would  adversely 
affect  the  Enola  Branch; 

Whereas,  NS  already  has  paid  to  the 
Pennsylvania  Railroad  Museum  .S1.").4,'H7  to 
fund  an  exhibit  or  video  of  the  historv  o*  the 
Enola  Branch; 

Whereas,  based  on  consultation  with  the 
ACHP.  the  SHPO.  NS.  and  on  all  of  the 
comments  received  from  interested  and 
ofnt:ial  consulting  parties.  SEA  has  devised 
additional  measures  to  mitigate  the  adverse 
effects  on  the  Enola  Branch  that  would  be 
caused  by  the  abandonment; 

t^ow  Therefore,  the  Board,  the  .XCHF.  the 
SHPO.  and  NS  agree  that  the  consummation 
of  the  abandonment  of  the  Enola  Branch  shall 
be  subject  to  the  following  stipulations  to 
take  into  account  and  to  mitigate  the  effect 
of  the  abandonment  on  historic  properties. 

Stipulations 

The  Board  shall  ensure  that  the  following 
measures  are  carried  out.  The  Board  may 
direct  NS  (and  its  contractor)  to  assist  in 
fulfilling  these  stipulations  or  may  use  an 
independent  third  party  contractor,  working 
under  SEA's.  supervision,  direction  and 
control,  and  at  NS's  expense,  to  assist  in 
fulfilling  these  stipulations. 

I.  Additional  Doiumenlalion  Requirements 

.NS  shall  retain  a  prutes.sKinal  historidii  tu 
prepare  documentation  and  to  conduct 
archival  research  of  the  history  of  the  Enola 
Branch  rail  line  (to  include  the  segments  of 
the  Enola  Branch  from  Milepost  0.0  to 
Milepost  1.5  and  Milepost  4.0  to  Milepost 
33.9  and  appropriate  representative 
structures).  The  documentation  shall  be 
completed  in  accordance  with  the  relevant 
state  staiidards  as  spei:ified  by  the  SHPO  and 
outlined  in  the  guidance  document  titled 
"How  To  C;omplete  The  Pennsylvania 
Historic  Resource  Survey  Form."  The 
historian  also  shall  prepare  a  written  report 
discussing  the  methods  and  results  of  the 
archival  research.^  Prior  to  the 
commencement  of  documentation  efforts,  the 
Board,  the  SHPO,  and  NS  shall  work  together 
to  develop  a  list  of  representative  structures 
on  the  Enola  Branch.  Documentation  of  these 
structures  shall  serve  to  document  the 
historic  qualities  of  the  line  as  a  whole. 

Upon  completion  of  the  documentation 
and  archival  research,  NS  shall  consolidate 
all  information  into  one  cohesive  document 
and  submit  the  document  to  the  Bnarti's 
Federal  Preservation  Offifier  iiPO)  (the  Chief 
of  SEA),  the  ACHP.  and  the  SHPO  for  review. 

As  provided  in  Pennsylvania  state 
standards,  this  document  shall  include: 

A.  a  Photo/Site  Plan  Sheet,  which  will 
contain:  (1)  Historic  name  of  the  property:  (2) 
county:  (3)  non-color  coded  sketch  maps  or 
other  non-color  maps  showing  the  location  of 


'  '  • .  i(  (  'errainated  the  trail  use  negotiation 
coniiitiaii  with  respect  to  the  Enola  Branch  in  a 
decision  served  April  19.  1993. 


'■  Archival  research  that  is  condacted  from 
information  or  records  supplied  by  or  available  al 
the  railroad,  the  Pennsylvania  Historical  and 
Museum  Commission,  the  Pennsylvania  Slate 
Archives,  the  Lancaster  County  Historical  Society, 
the  Southern  t^ncasler  Historical  Society,  the 
Chester  County  Historical  Society,  the  Railroad 
Museum  of  Pennsylvania  and  the  Pennsylvania 
Railroad  Technical  and  Historical  Society  las 
available)  shall  satisfy  this  requirement. 


the  rail  line:  and  (4)  photographs  of  the 
repiesentative  strut  tures 

B   a  [laf.T  Sheet,  whii  h  will  destribe  the 
rail  line,  its  liistorli   fuiK  tion  and  (  iirrent  use, 
the  re|)resent<itive  structures,  iiu  hiding, 
relevant  liistoncal  and  descriptive 
information  siuh  as  the  art  hitin  tural 
t  lassifit.alion.  romposition  of  the  exterior 
materials,  (  lassifit.atitni  ot  the  structural 
svstem.  width,  depth  and  height 
measure, iients.  dates  of  t:onstrut;lion  and 
known  signititant  t;hanges  or  rebuiltling. 
proposed  tiisposilion  of  the  struttures  alter 
abandonment,  and.  to  tht^  extent  relevant 
inforniatiiin  exists  in  railroad  or  lotal 
libraries,  nuis.'unis  or  art  hives,  t:ultural 
affiliations,  associated  indivitluals  or  ev  ents, 
.nui  names  (it  builders  or  t  raftsmen  who 
I  iiiistriK  ted  the  rail  line: 

C   a  Narrative  Sheet,  utui  h  will  int  lude  a 
phvsK  al  liest  ription  la  hriet  (iestriplion  ol 
the  I  urrent  anil  historit   fitusiial  .ipptwrant  e 
and  (.oniiilion  ol  tht^  rail  line  segments  ami 
all  assot:iated  structures)  and  a  historit  al 
narrative  (a  summary  of  the  history  anti 
significance  nf  the  property): 

In  atltiil  1(111  td  the  requirements  of  the 
Pennsylvania  state  ret  ordation  standards,  the 
tloiument  shall  also  int  luile: 

.\   ,1  witten  report  dest;rihing  the  methods 
111(1  results  of  the  archival  research;  and 

B.  copies  ol  anv  relevant  historical 
documents  fouiui  (lursuant  to  the  archival 
research,  as  well  as  any  available  maps  of  the 
rail  line  and  lot  al  area.  The  Board's  FPO.  the 
ACHP.  and  the  SHPO  shall  have  30  days  to 
review  and  tomment  on  the  tiraft  liotunient. 
At  the  end  of  the  30  day  perioti,  NS  shall 
prepare  a  final  version  of  the  document, 
taking  into  consideration  any  comments 
received,  and  submit  the  final  document  to 
the  Board,  the  ACHP,  and  the  SHl'O  NS 
shall  also  submit  twti  (2)  adtiitional  t  opies  of 
the  final  dot;umenl  to  the  SHPO  to  be 
art  hived  at  the  SHFO's  offit:e. 

II.  Ui.spute  Resolution 

Disagreement  and  misunderstanding  about 
how  this  Memorandum  ot  .^greenit  nt  is  or  is 
not  being  impUmiented  shall  be  resolved  in 
the  following  m.inner: 

A,  If  the  SHPO  or  NS  should  objet  t  in 
writing  to  the  Ho.irds  FPO  regarding  an\ 
action  1  arried  nut  or  [iroposeti  with  respet;t 
to  the  undertaking  or  implementation  of  this 
MeniMranduin  ot  .-Xgreement,  then  the  Board's 
FP(5  shall  (  oiisult  with  the  objetting  [larty  to 
resolve  this  objet  tion.  If  after  sut  h 
t:onsultation  the  Board's  FPO  dett^rmines  ttiat 
the  objet  tion  i  annot  be  resolved  through 
consultation,  then  the  Board's  FPO  shall 
forward  all  dotumentation  relevant  to  the 
objet  tion  to  the  .AC^HP.  including  the  Board's 
proposed  response  to  the  objeition.  Within 
45  tia\s  after  ret:eipt  of  all  pertinent 
documentation,  the  .XtiHP  shall  exert  ist?  one 
of  the  following  options 

1.  F'rovitle  the  Board  with  a  stafl-level 
recommendation:  or 

2.  Notify  the  Board  that  the  objet  tion  will 
be  referred  for  ftirmal  i  ommtmt  pursuant  to 
3h  CFR  80U.  and  proi  eed  to  reter  the 

objet  tion  and  comment 

B.  The  Board  shall  take  into  at  t.ount  anv 
ACHP  t  omment  or  rtnommendations  in 
reat.timu  a  tinal  liet  ision  regartiing  its 
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response  to  an  objection.  The  Board's 
responsibility  to  carry  out  all  actions  under 
the  Memorandum  of  Agreement  that  are  not 
the  subjects  of  the  objection  shall  remain 
unchanged. 

III.  Post  Revietv  Discovery 

In  the  event  that  the  professional  historian 
identifies  a  potential  for  unanticipated  effects 
on  archeological  sites  during  the 
implementation  of  this  Memorandum  of 
.Agreement.  NS  shall  notify  the  Board's  FPO. 
The  Board's  FPO  shall  then  consult  with  the 
SHPO  to  determine  whether  additional 
mitigation  measures  are  necessary.  If  the 
Board's  FPO  and  the  SHPO  determine  that 
additional  mitigation  measures  are  required, 
all  signatories  shall  consult  to  devise 
appropriate  mitigation  measures  and  amend 
the  Memorandum  of  Agreement,  pursuant  to 
Part  IV  of  this  Memorandum  of  Agreement. 

In  the  event  that  one  or  more  archeological 
sites,  any  additional  cultural  resources,  or 
human  remains  are  discovered  during  NS's 
snKage  activities,  NS  shall  immediately  cease 
h11  work  and  notify  the  Board's  FPO.  The 
Board's  FPO  shall  then  consult  with  the 
.SHPO  to  determine  whether  additional 
mitigation  measures  are  necessary.  If  the 
Board  s  FPO  and  the  SHPO  determine  that 
additional  mitigation  measures  are  required, 
all  signatories  shall  consult  to  devise 
appropriate  mitigation  measures  and  amend 
the  Memorandum  of  Agreement,  pursuant  to 
Part  IV'  of  this  Memorandum  of  Agreement. 

.Any  additional  mitigation  developed  shall 
be  ronsistent  with  the  provisions  of  the 
Pennsylvania  Historic:  &  Museum 
C'nmmission's  Policy  on  the  Treatment  of 
Human  Remains  adopted  March  10,  1993,  the 
.Nati\e  American  Graves  Protection  and 
Repatriation  Act,  and  ACHP  guidance 
tlocuments,  such  as  the  ACHP's 
Rf  commended  Approach  for  Consultation  on 
Recovery  of  Significant  Information  From 
Archaeological  Sites. 

IV.  Amendment 

Anv  Signatory  to  this  Memorandum  of 
.Agreement  mav  request  that  it  be  amended, 
whereupon  the  parties  shall  consult  to 
rionsider  the  proposed  amendment,  36  CFR 
part  800  shall  govern  the  execution  of  any 
suc:h  amendment. 

V.  Termination 

.A.  If  the  terms  of  this  Memorandum  of 
■Agreement  have  not  been  implemented 
within  1  year  of  the  execution  of  this 
agreement,  this  Memorandum  of  Agreement 
shall  he  considered  null  and  void,  unless  the 
parties  agree  to  a  written  extension.  In  such 
an  event,  the  Board  shall  notify  the  parties 
to  this  Memorandum  of  Agreement,  and  if  NS 
chooses  to  continue  with  this  undertaking, 
the  Board  shall  re-initiate  review  of  this 
imdertaking  in  accordance  with  36  CFR  part 
800. 

B.  .Any  signatory  to  the  Memorandum  of 
Agreement  may  terminate  it  by  providing 
thirty  (30)  days  notice  to  the  other  parties, 
provided  that  the  parties  shall  consult  during 
the  period  prior  to  termination  to  seek 
agreement  on  amendments  or  other  actions 
that  would  avoid  termination.  In  the  event  of 
termination,  the  Board  shall  comply  with  36 


CFR  800  with  regard  to  the  review  of  the 
undertaking. 

VI.  Scope  of  Agreement 

This  Memorandum  of  Agreement  is  limited 
in  scope  to  the  abandonment  of  the  portions 
of  Enola  Branch  from  Milepost  0.0  to  1.,t  and 
Milepost  4.0  to  33.9  and  is  entered  into  solelv 
for  that  purpose.  Execution  and 
implementation  of  this  Memorandum  of 
Agreement  by  the  Board,  the  ACHP.  the 
SHPO.  and  NS  evidences  that  the  Board  ha.s 
afforded  the  ACHP  an  opportunity  to 
comment  on  the  project  and  its  effec:ts  on 
historic  properties,  and  has  taken  into 
account  the  effects  of  the  undertaking  on 
those  properties,  and  has,  therefore,  satisfied 
its  section  106  responsibilities  for  this 
undertaking. 

Signatories 


Advisory  Council  on  Historic  Preserxation 

State  Historic  Preservation  Officer 
Pennsylvania  Historical  and  Museum 

Commission.  Bureau  for  Hist()ri( 

Preservation 


Surface  Transportation  Board 


Norfolk  Southern  Railway  Company 
Concurring  Parties 


Friends  of  the  Atglen-Susquehanna  Trail 


Historic:  Preservation  Trust  of  I.anc  aster 
Countv 


Lancaster  Count\-  Ckinserxancv 


Lancaster  Farmland  Trust 

Northeast  Regional  Field  Office  ot  tiie  Rails- 
to-Trails  Conservancv 

Pennsylvania  Department  ot  Transportation 

Southern  End  Communit\'  .Association 


Township  of  Bart 


Township  of  Conestoga 
Township  of  Eden 


Township  of  Martic 


Township  of  Providence 


Township  of  Sadsbury 


Township  of  West  Sadsbury 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

[IA-54-90]  _ 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation.  iA-54-90  (TD 
8459).  Settlement  Funds  (4;§  1.468B-1. 
1.468B-2,  1.468B-3.  and  1.468B-5). 
DATES:  VVntlrn  comments  should  be 
received  on  or  bofcjre  December  19.  2003 
to  be  assured  oi  consideration. 
ADDRESSES:  Direct  all  uritten  comments 
to  R.  Joseph  Durbala,  Internal  Revenue 
Servic;e,  room  Mil.  1111  Ccmstitution 
Avenue  N\V..  Washingtcjn.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Larnice  Mack  at  (202)  622- 
3179,  or  Larnice .Mack'fiirs .gov .  or 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  .NW., 
Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Settlement  Funds. 

OMB  Sumber:  1545-1299, 

Regulation  Project  S'umber:  IA-54- 
90. 

Abstract:  This  regulation  prescribes 
reporting  requirements  for  settlement 
funds,  which  are  funds  established  or 
approved  by  a  governmental  authority 
to  resolve  or  satisfy  certain  liabilities, 
such  as  those  involving  tort  or  breach  of 
contract.  The  regulation  relates  to  the 
tax  treatment  of  transfers  to  these  funds, 
the  taxation  of  income  earned  by  the 
funds,  and  the  tax  treatment  of 
distributions  made  by  the  funds. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection, 

Affected  Public:  Individuals,  business 
or  other  for-profit  organizations,  not  for- 
profit^stitutions.  farms  and  Federal, 
state,  local  or  tribal  governments. 

Estimated  Number  of  Respondents: 
1,500. 
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Estimated  Time  Per  Respondent:  2 
hours.  22  minutes. 

Estimated  Total  Annual  Burden 
Hours:  .^,542. 

The  following  paragraph  applies  to  all 
of  the  collections  of  1  information 
covered  by  this  notice: 

An  agencv  mav  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  anv  internal 
revenue  law  Generally,  tax  returns  and 
ta,x  return  information  are  confidential, 
as  required  by  26  L'.S.C;,  6103. 

Request  for  Conunents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  m  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessaiy  for  the  proper 
performance  of  the  functions  of  the 
agencv.  including  whether  the 
information  shall  have  practical  utilitv: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
qualitv.  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  c:ollecti(m 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  informati(m 

Apprii\>-d.  ()i  tdtjrr  14.  2003. 
R.  [oseph  Durbala. 
IMS  Hrport<  Clearance  Officer. 
KK  [>M    i)i-jfi4lT  Filed  10-17-03:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

[FI-59-91] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 
Treasurv. 


ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasurv.  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  P'ederal  agencies  to  take  this 
opportunitv  to  comment  on  proposed 
and/or  continuing  information 
(:ollei:tions,  as  required  by  the 
Papeivvork  Reduction  Act  of  1995. 
F'ublic  Law  104-13  (44  U.S.C. 
35n6(c)(21(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  FI-5^91  (TD 
8674).  Debt  Instructions  With  Original 
Issue  Discount:  C^ontingent  Pavment; 
Anti-Abuse  Rule  (ti*5  1.1275-2".  1.1275- 
3.  1.1275-4.  and  1.275-6). 
DATES:  Writtf^n  comments  sh(mld  be 
received  on  or  before  December  19.  2003 
to  be  a.ssiireci  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  R.  loseph  Durbala.  Internal  Revenue 
Service,  room  6411.  1111  Constitution 
Avenue  NW  .  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Larnice  Mack  at  (202)  622- 
3179.  or  Lirnii  e  Mac  hSirsgnv.  or 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW  . 
Washingtim.  DC!  20224 
SUPPLEMENTARY  INFORMATION: 

Title:  Desk  Instruments  With  Original 
Issue  Discount;  Contingent  Payments; 
.•\nti-.\buse  Rule. 

OMB  Xumber:  1545-1450. 

Ht'guldtion  Frojett  Sumber:  Fl-59-91. 

Ahstnict  This  regulation  relates  to  the 
tax  treatment  of  liebt  instruments  that 
provide  for  one  or  more  contingent 
pavments  The  regulation  also  treats  a 
debt  instrument  .iiui  a  related  hedge  as 
an  integrated  transaction.  The  regulation 
provides  general  rules,  definitions,  and 
reporting  an(f  r"cordkeeping 
requirements  for  contingent  pavment 
debt  instruments  and  for  integrated  debt 
in^truiiK'nts. 

(.urn-nt  Actions.  There  is  no  change  to 
this  existing  regulation. 

Tvpe  of  Beview:  Extension  of  a 
currinitlv  approved  c:ollection. 

Affected  Public:  Business  or  other  for- 
profit  organi/ations.  individuals,  and 
state.  liK  <il.  or  tribal  governments. 

Estiniiitfd  Xiimhtr  (it  Respondents: 
180. ()()(). 


Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  89.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
bv  this  notice: 

An  agency  maj'  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 


Request  for  Comments 

C^omments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
qualitv,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.-Xpprovt'd   October  14.  2003. 
R.  loseph  Durbala. 

IMS  Reports  CJearanie  Offircr. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
[CA087-DESiG;  FRL-7568-3] 

Clean  Air  Act  Area  Designations; 
California 

Correction 

In  rule  document  03-25136  beginning 
on  page  57820  in  the  issue  of  Tuesday, 
October  7,  2003,  make  the  following 
corrections: 

§81.305    [Corrected] 

1.  On  page  57822,  in  §81.305,  in  the 
table  titled  "CALIFORNIA— CARBON 


MONOXIDE",  under  the  column 
heading  "Designated  area",  in  the 
second  line,  "Basin  Area  Attainment" 
should  read,  "Basin  Area". 

2.  On  page  57823,  in  the  same  section, 
in  the  table,  under  the  column  heading 
"Designated  area",  in  the  second  line. 
"South  and  Coast"  should  read,  "South 
Coast". 

[FR  Doc.  C3-25136  Filed  10-17-03;  8:4,5  am] 

BILUNG  CODE  1 505-01 -D 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Parts  506,  559,  562,  and  563 
[No.  2003-50] 
PIN  1550-AB55 

Savings  Associations — Transactions 
Witti  Affiliates 

Correction 

In  rule  document  03-25217  beginning 
on  page  57790  in  the  issue  of  Tuesday. 


October  7.  2003,  make  the  following 
corrections: 

1.  On  page  57790.  in  the  document 
heading,  correct  the  CFR  parts  affected 
to  read  as  set  forth  above. 

2.  On  page  57796,  under  the  heading 
"List  of  Subjects,"  add  the  following 
CFR  part  in  chronological  order: 

■12  CFR  Part  506 

Reporting  and  recordkeeping 
requirements."  • 

3.  On  the  same  page,  in  the  words  of 
issuance  paragraph,  in  the  fourth  line, 
"parts  559,  562"  should  read,  "parts 
506,  559,562". 

|FR  Doc.  C:3-2,52]7  Filed  10-17-03;  8;45  ami 
BILLING  CODE  1505-01-0 
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Department  of  Defense 
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Administration 
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Space  Administration 


48  CFR  Chapter  1 

Federal  Acquisition  Regulations — Contract 
Bundling  and  Small  Entity  Compliance 
Guide;  Final  Rules  "~^ 

Small  Business 
Adminstration 

13  CFR  Part  125      — 

Small  Business  Government  Contracting 

Programs;  Final  Rule  and  Proposed  Rule 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2,  7,  8,  10.  16,  19.  and  42 
[FAC  2001-17;  FAR  Case  2002-029] 
RIN  9000-AJ58 

Federal  Acquisition  Regulation; 
Contract  Bundling 

AGENCIES:  Department  of  Defense  (DoD), 
General  Service-^  Administratinn  (GSA), 
and  National  Aeronautu  >  and  Space 
.administration  (NASA). 
action:  Final  rule. 


SUMMARY:  The  Civilian  Agencv 
.Acquisition  Council  dwd  the  Defense 
Acquisition  Regulations  (iouncil 
(("(lunc'ils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  t;overning  contract 
bundling.  Specificallv.  this  final  rule: 
Revises  the  definition  of  contract 
bundling  to  expresslv  include  multiple 
award  contrae  t  vehu  les  <ind  task  and 
deliverv  orders  under  such  contract 
vehicles;  mandates  that  procuring 
activities  coordinate  with  the  Small 
Business  Spe<:ialist  (SBS)  proposed 
acquisition  strategies  or  plans 
contemplating  awards  above  spt^cified 
dollar  thresholds,  and  that  the  SBS 
notifv  the  agencv  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBC)  when  those  strategies  include 
contract  bundling  that  is  unnecessarv'  or 
uniu>tified.  re\  l-^^■^  the  threshold  and 
iiof  umentatifii  re(|iiir»'d  for  substantial 
bundling;  ami  r^•|j.l:r>■■^  .lUfiK  \  (JSDBl's 
to  perform  i  ertain  oversight  tunctions. 
These  amendments  are  intended  to 
implement  a  number  of  the 
rec  ommt-ndatioiiN  iiK  |iid»'d  in  an 
October  JOUJ,  ()ffi(  e  ot  Management 
and  Budget  (OMB)  report  on  ( ontract 
liundling 

DATES:  Ettfi  tn>'  Put''   (  )i  tiiber  JO.  JOU.i. 

FOR  Further  information  contact:  The 

F.-\R  Secretariat.  iJOJi  "ii)l-4755.  for 
information  pertdining  tu  status  or 
publication  schedules.  For  clarification 
of  (  ontent,  (ontai  t  Ms.  Rhonda  Cyndiff. 
Fro(  ureinent  Analvst,  at  (202)  501- 
0044.  Please  cite  FAC  2001-17.  FAR 
I  ase  2002-02<1 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

DoD.  GSA.  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
H8  FR  51J8.  Januar\   il.  2()0i.  ti.  ->n\\i  it 
comments  on  its  proposal  to  impKimnt 


several  recommendations  included  in 
OMB's  October  2002  report,  entitled 
"Contract  Bundling;  A  Strategy  for 
Increasing  Federal  Clontracting 
Opportunities  for  Small  Business."  [Sep 
http://v\■\^^v  the  i^ov). 

Contrac:t  bundling  is  defined  in  the 
Small  Business  A(;t  as  the  (;onsolidation 
of  two  or  more  procurement 
requirements  for  goods  and  services 
previoush  pro\  icled  or  performed  under 
separate  smaller  (;ontracts  into  a 
solicitation  of  offers  for  a  single  contract 
that  is  "unlikelv  to  be  suitable  for  award 
to  a  small  business  (;oncern '.  15  IJ.S.C. 
632(o).  The  President's  Small  Business 
Agenda  direc  ted  OMB  to  develop  a 
strategy  for  unbundling  contra(;ts,  as  a 
means  of  expanding  small  business 
access  to  Federal  procurements. 

In  response,  the  Office  of  Federal 
Pro(  urement  Poli(  v  (OFPP).  within 
OMB.  issued  the  October  2002  bundling 
report   pro\  idmg  a  nine-point  action 
plan  to  hold  agencies  a(;countable  for 
eliminating  unnecessarv  (.ontract 
bundling  and  for  mitigating  the  effects 
of  necessary  c(mtrac;t  bundling. 

The  proposed  rule  detailed  the 
(  hanges  to  the  FAR  that  would 
implement  the  five  action  items 
recjuiring  regulatory  amendments.  In 
partic  ular,  the  rale  proposed  to; 
( 1)  Revls^■  the  definition  of  bundling  to 
expresslv  uu  hide  multiple  award 
contr.K  t  \ehu  les  and  task  and  delivery 
orders  under  such  (;ontracts;  (2)  require 
procuring  activities  to  coordinate  with 
their  .SBS  proposed  ac(]uisiti(m 
strategirs  ,i|  pl.ius  1  (iiitemplating 
aw.inls  above  spei  ified  dollar 
thresholds  and  require  the  SBS  t(J  notify 
the  agencv  (3SDBU  when  those 
strategies  in(  hide  uniie(  ess.irv  and 
un|iistifit'd  I  oiitrac  I  bundling;  (3)  reduce 
the  threshold  and  rev  ise  the 
d()(  ument.ition  reijuired  ior  substantial 
bundling;  and  (4)  require  ageiu  v 
(JSDBUs  to  perform  (leriodir:  oversight 
reviews  of  agency  bundling  activities 

The  proposed  rule  mv  ited  the  puhlu 
to  submit  comments  on  the  proposed 
amendments  bv  April  1.  200.1  In 
response  to  the  proposed  rule,  43 
(  ominent  letters  were  rei fived.  .Some 
respondents  complained  that  a  tew  of 
the  pro[)osed  (hanges  did  not  go  far 
enough  to  curb  (;ontract  bundling. 
Others,  on  the  other  hand.  (  riti(  ized 
some  of  the  proposed  (hanges  for  going 
too  far  with  the  bundling  regulations. 

The  (Councils  (onsidered  .ill  of  the 
comments  and  re(  omniendations  in 
developing  thus  final  rule.  The  spec:ific: 
comments  to  each  proposed  amendment 
and  the  ('ouiu  ils'  corresponding 
resjionse  are  summarized  as  set  forth 
below. 


1.  Comments  on  Clarification  of 
Bundling  Definition.  Eleven  comments 
were  received  on  the  proposal  to 
implement  the  OMB  bundling  report 
recommendation  *o  require  bundling 
reviews  for  task  and  delivery  order 
awards  under  multiple  award  contract 
vehicles.  The  proposed  regulation  adds 
new  language  (paragraph  (3))  to  the  FAR 
part  2  definition  of  "bundling"  that 
defines  a  "single  contract"  to  include; 
(1)  multiple  awards  of  indefinite- 
quantity  contracts  under  a  single 
solicitation  for  the  same  or  similar 
supplies  or  services  to  two  or  more 
sources;  and  (2)  an  order  placed  against 
an  indefinite  quantity  contract  under  a 
Federal  Supply  Schedule  contract;  or 
task-order  contract  or  delivery-order 
contract  awarded  by  another  agency 
(i.e..  Governmentwide  acquisition 
contract  or  multiagency  contract). 

Some  respondents  suggested  that  any 
change  in  the  definition  of  bundling 
[e.g..  to  specifically  include  multiple 
award  contracts  and  orders  under 
multiple  award  contracts)  is 
questionable.  Another  respondent  wants 
expansion  of  the  FAR  case  to  include 
"consolidated  contract  procurements  on 
IDIQ  multiple  award  vehicles"  so  that 
small  businesses  will  have  more 
opportunities  to  compete. 

One  respondent  believes  that  the 
scope  of  bundling  is  unclear  and  that  a 
consistent  definition  must  be  agreed 
upon  and  supported  by  a  cost-benefit 
analvsis  before  proceeding.  The  " 

Councils  believe  that  a  cost-benefit 
analvsis  is  unnecessarv  and  that  the 
definiti(m  is  clear  and  consistent  by 
defining  the  type  of  contract  actions  that 
fall  under  the  revised  bundling 
definition.  Two  respondents  oppose  the 
definition  of  "single  contract" 
particularlv  as  it  applies  to  Indefinite 
Delivery/Indefinite  Quantity  (ID/IQ) 
contracts  for  A-E  services  and 
recomnu^nds  limiting  the  definition  to 
thos(>  instan(;es  in  which  bundling 
under  ID/IQ  contracts  for  A-E  services 
would  replac:e  two  or  more  previous 
contracts  with  small  business  primes 
with  one  bundled  contract  on  which  it 
is  unlikelv  that  small  businesses  could 
be  competitive  as  a  prime  contractor. 
The  strategy  of  the  proposed  definition 
is  intended  to  close  loopholes  that 
otherwise  would  allow  certain  types  of 
acquisitions  to  escape  effective  review. 

A  number  of  respondents  commentecd 
on  the  proposed  definition  of  "single 
contract"  and  "order."  One  respondent 
(ommented  that  the  definition  did  not 
fully  implement  OMB's  bundling 
recommendation  to  close  the  loophole 
of  bundling  task  and  delivery  order 
awards  becaus(>  it  does  not  cover  the 
orders  an  agency  issues  against  its  own 
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multiple  award  contracts.  This 
commenter  pointed  out  that  the  new 
definition  only  covers  the  orders  placed 
against  GSA's  Federal  Supply 
Schedules,  or  against  an  indefinite 
quantity  contract  awarded  by  another 
agency  and  urged  that  the  definition  of 
contract  bundling  include  orders  placed 
against  indefinite  quantity,  multiple 
award  contracts  awarded  by  any  agency. 
The  Councils  do  not  agree  that  an 
agency's  orders  against  its  own  contract 
should  be  subject  to  additional  bundling 
reviews.  The  underlying  multiple  award 
contract  of  an  agency  is  subject  to  the 
requirements  for  Small  Business 
Specialist  (SBS)  and  procurement  center 
representative  (PCR)  review  for  contract 
bundling  and  small  business 
participation.  Unlike  FSS  orders, 
theoretically,  the  SBS  and  PCR  reviews 
of  an  agency's  proposed  acquisition 
strategy  or  plan  for  its  multiple  award 
contract  should  encompass  that 
agency's  anticipated  orders  under  that 
contract.  Consequently,  the  agency's 
own  orders  presumably  were  part  of  the 
underlying  PCR  and  SBS  review.  It 
would  therefore  be  duplicative  to 
require  yet  another  bundling  review  of 
each  individual  order  the  agency  places 
against  its  already  reviewed  multiple 
award  contract.  As  a  result,  the  Councils 
are  not  adopting  this  recommendation, 
particularly  in  light  of  tfie  limited 
resources  available  to  conduct  the 
reviews. 

Another  respondent  noted  that  the 
proposed  definition  of  bundling  is 
deficient  because  it  does  not  cover  "new 
work.  "  New  work  is  work  that  was 
never  performed  by  contract  before. 
Therefore,  it  was  never  part  of  a  separate 
smaller  contract,  and  so  it  is  not 
bundled,  by  definition.  Bundling  is  a 
concept  which  describes  consolidation 
of  prior  contracts. 

Two  respondents  believe  that  the 
definition  should  be  broader  to  include 
"accretive  bundling,"  which  occurs 
when  dissimilar  tasks  are  added  onto 
GWACs,  ID/IQs,  Schedules,  and 
multiple  award  type  contracts.  The 
Councils  disagree.  FAR  Subpart  19.2 
requires  that  the  Offices  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBUs)  work  with  the  Small  Business 
Administration's  PCR  to  identify 
proposed  solicitations  that  involve 
bundling.  Further,  FAR  19.202-l(e) 
requires  the  contracting  officer  to 
provide  a  copy  of  the  proposed 
acquisition  package  to  the  PCR  at  least 
30  days  prior  to  the  issuance  of  the 
solicitation  if  the  proposed  acquisition 
is  for  a  bundled  requirement.  In 
particular,  smce  FAR  19.202-1  requires 
procuring  activities  to  submit 
acquisitions  strategies  above  the 


established  threshold  to  PCRs,  strategies 
that  contemplate  orders  that  are  above 
the  threshold  and  that  are  not  against  an 
agency's  own  multiple  award  contract, 
would  be  subject  to  PCR  review  for 
bundling.  Second.  FAR  19.202-1 
requires  a  procuring  activity  to  submit 
a  copy  of  a  proposed  acquisition 
strategy  to  the  PCR,  whenever  tliat 
strategy  involves  a  bundled 
requirement.  Because  the  proposed 
definition  in  FAR  Part  2  defines  a 
bundled  requirement  to  include  certain 
task  and  delivery  orders  under  another 
agency's  contract,  agencies  would  be 
required  to  submit  such  orders  to  PCRs 
for  review,  when  the  orders  include 
bimdling. 

For  the  purposes  of  bundling,  the 
proposed  rule  now  defines  a  single 
contract  to  include  orders  placed  against 
an  indefinite  quantity  contract  under  a 
Federal  Supply  Schedule  or  a  task-order 
contract  or  delivery-order  contract 
awarded  by  another  agency  and  requires 
strategy  review  when  the  estimated 
contract  or  order  value  reaches  or 
exceeds  the  thresholds.  After 
considering  all  of  the  comments  on  the 
proposed  single  contract  definition 
within  the  meaning  of  bundling,  the 
Councils  believe  that  the  amendment 
effectively  implements  OMB's 
recommendation  to  compel  bundling 
reviews  of  task  and  deliven,"  orders.  The 
Councils  are  therefore  adopting  it  as 
proposed. 

2.  Comments  on  Requirement  for 
Bundling  Reviews.  The  Councils 
received  several  comments  concerning 
its  proposal  to  add  FAR  7.104(d){l), 
requiring  bundling  reviews  of  proposed 
acquisition  strategies  or  plans.  As 
proposed,  that  section  requires  an 
agency  to  coordinate  its  acquisition 
strategy  or  plan  with  its  SBS  whenever 
the  agency's  contemplated  strategy  or 
plan  contemplates  award  of  a  contract 
or  order  that  exceeds  the  applicable 
agency  threshold  established  and  is  not 
set-aside  for  small  businesses.  As 
previously  stated,  FAR  19.202-l(e) 
provides  a  minimum  period  of  no  later 
than  30  days  before  the  issuance  of  the 
solicitation  for  the  agency  to  coordinate 
its  plan  with  the  SBS.  In  addition,  under 
FAR  7.104(d)(1).  the  SBS  is  required  to 
notify  the  agency  OSDBU  if  the 
proposed  acquisition  strategy  or  plan 
includes  bundled  requirements  that  the 
agency  has  not  identified  as  bundled  or 
includes  unnecessary  or  unjustified 
bundling  of  requirements.  Several 
conunenters  proposed  exemptions  for 
certain  types  of  contracts  (A-E  services. 
Federal  Supply  Schedules).  One 
commenter  disagreed  with  applying 
contract  bundling  reviews  to  contracts 
(not  orders)  under  GSA's  Multiple 


Award  Schedules  (MAS)  Program.  The 
Councils  disagree.  Contract  bundling 
has  been  applicable  to  GSA's  Multiple 
Award  Schedules  Program  since  the 
FAR  and  SBA  bundling  regulations  first 
became  effective.  This  final  rule 
specifically  covers  agency  orders  under 
the  MAS  program  and  provides  more 
detailed  review  of  various  contract 
actions  at  agency-specific  thresholds. 
The  strategy  is  intended  to  close 
loopholes  that  otherwise  would  allow 
certain  types  of  acquisitions  to  escape 
effective  review. 

Some  respondents  commented  that 
the  proposed  rule  adds  additional 
burdens  and  would  require  additional 
resources  or  a  reallocation  of  existing 
resources.  Although  agency  reallocation 
of  resources  may  be  necessary,  the 
Councils  believe  that  this  rule  is  in 
response  to  the  President's  Small 
Business  Agenda  and  OMBs  strategy  for 
unbundling  Federal  contracts  to 
increase  Federal  contracting 
opportunities  for  small  businesses.  The 
proposed  rule  provides  for  eliminating 
unnecessary  contract  bundling  and 
mitigating  the  effects  of  necessary 
contract  bundling  and  ensuring 
maximum  compliance  with  current 
contract  bundling  laws  by  fully  using 
the  resources  of  the  Small  Business 
Administration  and  agency  OSDBUs. 

Some  commenters  suggested  that 
OSDBUs  should  have  authority  to  block 
an  acquisition.  That  comment  ignores 
existing  regulations  that  would  operate 
in  tandem  with  proposed  FAR 
7.104(d)(2).  The  Councils  believe  this 
recommended  change  is  unnecessan,'. 
Specifically,  FAR  19.202-1  (e)(4)  and 
FAR  19.505  already  provide  the 
mechanism  for  resolving  disagreements 
with  agencies  concerning  contract 
bundling  and  small  business 
participation  in  procurements.  FAR 
19.202-1  (e)(4)  requires  the  contracting 
officer  to  document  the  basis  for  the 
rejection  and  notif\^  the  PCR  in 
accordance  with  19.505  if  the 
contracting  officer  rejects  the  PCR's 
recommendation,  made  in  accordance 
with  19.402(c)(2).  FAR  19.505  allows 
the  PCR  to  appeal  the  contracting 
officer's  rejection  to  the  head  of  the 
contracting  activity  (or  designee). 

The  proposed  rule,  specifically  FAR 
19.201  and  FAR  Subpart  19.4. 
encourages  SBSs  and  OSDBUs  to 
cooperate  with  PCRs  in  reviewing 
procurements  and  in  identifying 
possible  small  business  contracting 
opportunities.  SBSs  and  OSDBUs 
therefore  can  work  with  PCRs  in  using 
the  PCR  appeal  mechanism  to  challenge 
unnecessan,'  and  unjustified  contract 
bundling. 
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Accordingly,  the  Councils  believe  that 

the  proposed  FAR  7  104(d)(2)  properly 
balances  the  need  for  SBS  reviews  of 
acquisition  strategies  with  the  need  for 
operational  efficiency  in  the 
procurement  process.  In  adopting  FAR 
7.104(d)(2),  the  Councils  hav"  made 
minor  revisions.  The  first  is  a  technical 
change  to  clarif\'  that  the  proposed 
strategies  include  "acquisitions'" 
meeting  the  dollar  threshold  The 
second  is  the  inclusion  of  additional 
language  reinforcing  the  SBS's 
responsibility  to  assist  in  IdentiMng 
alternative  strategies  when  an 
acquisition  plan  involves  substantial 
bundling. 

3.  Comments  on  Acquisition  Dollar 
Thrt-sholds^  FAR  7  104(d)(2)  establishes 
three  agency-specific  dollar  thresholds 
that  would  trigger  the  bundling  reviews 
required  under  FAR  7  U)4(d)(l).  The 
three-tiered  dollar  threshold  proposed 
is;  S7  million  or  more  for  the 
Department  of  Defense  (DoD):  S5 
million  or  more  for  the  National 
Aeronautu:s  and  Spat  e  Administration 
(NASA),  the  Department  of  Energy 
(DoE)  and  the  General  Services 
Administration  (GSA);  and  ,S2  million  or 
more  for  all  other  agencies 

The  Councils  received  numerous 
comments  on  FAR  7.104(d)(2).  Several 
respondents  suggested  increasing  the 
agenc:\-  review  thresholds  bv  doubling  or 
tripling  them  or  raising  the  threshold  as 
applied  to  a  particular  agency.  A  few 
respondents  ^^'(:ommended  lowering  the 
thresholds,  either  for  review  of  Federal 
Supply  Schedule  orders  or  as  applied  to 
a  particular  agency  Of  these 
resp(mdents,  some  believed  that 
adopting  different  thresholds  for 
different  agencies  ^vould  unnecessarily 
complicate  the  acquisition  process. 
They  recommended  adoption  of  a  single 
Governmentwide  threshold  that  wnulil 
apply  to  all  agencies  equally.  One  of 
these  respondents  suggested  that  the 
Councils  consider  keeping  the  threshold 
already  provided  in  F.\R  7  l()7{e)  for 
documenting  substantial  bundling  (SIO 
million).  Another  respondent  indicated 
that  close  monitoring  of  DOD's 
procurement  is  essential  to  limiting  the 
adverse  impact  of  ccmtract  bundling  on 
small  businesses.  Another  commenter 
also  believed  that  the  three-tiered 
approach  is  too  cimiplicated.  This 
commenter  suggested  one  threshold  ul 
Si  million.  The  proposed  dollar 
amounts  of  the  thresholds  are  based  on 
a  comparative  analysis  of  the  number 
and  size  of  the  contracting  actions  of  the 
major  procuring  activities.  The  objective 
of  the  tiered  approach  is  two-fold:  (1)  to 
target  those  contracting  actions  for 
individual  agencies  that  would  most 
likely  involve  significant  contract 


bundling  as  well  as  opportunities  for^ 
small  business  contracting:  and  (2)  to 
minimize  the  extent  to  which  the 
[lundling  reviews  would  disrupt  the 
procurement  process  of  individual 
agencies.  The  (iouncils  continut;  to 
believe  that  the  proposed  three-tiered 
thri'shold  will  best  achieve  those 
objectives.  The  Councils  therefore 
decline  to  adopt  the  recommendations 
for  a  viiiglc  Governmentwide  threshold 
to  trigger  bundling  reviews.  The 
respondents'  expressed  diverse  opinions 
as  to  the  appropriate  structure  and 
amount  of  thi'  thresholds  were  not 
persuasive  enough  to  divert  from  the 
proposed  range  in  the  strategy  {if..  S2 
million.  S.5  million,  and  S7  million)  or 
the  pro[iosed  regulatory  approach  (three 
thresholds)  The  Counc  lis  are  instead 
adopting  the  proposed  threshold  of  S7 
million  for  DoD.  S.t  million  for  NASA. 
DoK  and  CkSA.  ami  .S2  million  for  all 
other  agencies.  These  agency-specific 
levels  will  capture  those  procurements 
that  wnulil  most  likely  involve  contract 
bundling  for  in(.ii\  idual  agencies,  will 
minimize  the  disruption  to  the 
procurement  process,  and  will  properly 
account  for  the  limited  resources  and 
contracting  personnel  to  (i induct  thf> 
bundling  reviews 

One  respondent  re( mnmended  that 
the  rule  clearly  state  the  basis  for 
determining  review  levels  on  orders 
placed  against  GSA,  NASA,  and  DoE 
contracts  bv  other  agencies  with  lower 
thresholds  and  recommends  that  the 
specific  agency  threshold  apply  to  that 
agency  regardless  of  whether  another 
agency's  contract  is  iisml   An  agency's 
threshold  applies  to  that  agency 
regardless  of  whether  another  agency's 
contract  is  being  used. 

4.  Comments  on  Additional 
Requirements  for  Aiqiiisitinns  Involving 
Bundling,  Two  respondents  disagreed 
with  the  proposed  re((uir(>menf  to 
identify  alternative  strategies  and 
recommended  deleting  that 
re(juireiiu'iit.  The  Councils  disagr»>e.  The 
proposed  language  is  intt^nded  to 
require  agencies  to  fully  investigate  all 
alternatives  to  bundling  during  the 
acquisition  planning  stage. 

.Several  respondents  did  not  agree 
with  thresholds  proposed  for  substantial 
bundling.  However,  these  comments 
were  not  [lersuasive  enough  to  divert 
from  th^•  proposed  thresholds.  The 
Councils  recognize  that  lowering  the 
threshold  for  "substantial  bundling" 
would  mean  enlarging  the  number  of 
procurements  that  would  require  the 
additional  written  justification  under 
FAR  7.107.  However,  the  (Councils 
continue  to  believe  that  this  c;hange  will 
simplify  the  application  by  using  the 
same  three-tiered  dollar  threshold  to 


trigger  the  bundling  reviews  and  the 
required  supporting  analysis  for 
substantial  bundling.  Also,  the  changes 
in  the  requirement  for  written 
justifications  are  consistent  with  OMB's 
report  recommendations  relating  to  the 
identification  of  alternative  acquisition 
strategies. 

Finallv.  one  respondent 
recommended  that  FAR  7.105  be 
changed  to  require  any  requirement 
previously  procured  be  identified  and 
an  explanation  given  if  it  was  satisfied 
bv  a  separate  smaller  contract  or  order 
and  is  now  planned  for  consolidation 
into  contract  or  order.  The  Councils 
agree  and  have  added  the  following 
language:  "When  the  proposed 
acquisition  strategy  involves  bundling, 
identify  the  incumbent  contractors  and 
contracts  affected  by  the  bundling". 

5.  Comments  on  Part  8 — Required 
Sources  of  Supplies  and  Sen'ices.  Three 
comments  were  received  for  this  part. 
The  first  respondent  believes  that 
clarifying  that  FSS  contracts  must 
comply  with  bundled  contracts  is 
helpful  but  the  proposed  requirement  at 
19.202-l(e)(l)(iii)  cited  in  8.404(a)(1)  is 
unnecessar\  .  The  C^ouncils  believe  that 
this  reference  is  appropriately  placed 
and  is  necessary  in  Part  8  in  order  to 
advise  those  contracting  officers 
utilizing  Part  8  to  know  what  is 
applicable  and  not  applicable  to  orders 
placed  against  Federal  Supply 
Schedules.  The  second  respondent 
recommends  caution  in  opening  the 
Schedules  program  to  mandatory 
compliance  without  considering  the 
impact  on  meeting  agency  needs.  The 
strategv  of  the  definition  is  intended  to 
include  orders  placed  against  the 
Schedules  program  in  order  to  close 
loopholes  that  otherwise  would  allow 
acquisitions  to  escape  effective  review. 
Finally,  the  third  respondent  believes 
that  federal  statutes  specifically  provide 
that  task  and  delivery  orders  issued 
under  a  Schedules  contract  satisfy' 
statutory  competition  requirements. 
While  FSS  contracts  meet  the  statutory 
competition  requirements,  the  bundling 
statute  is  silent  on  orders  placed  against 
these  contracts.  Including  Schedule 
orders  in  the  definition  of  bundling  will 
close  loopholes  that  currently  allow 
those  orders  to  escape  effective  review. 

6.  Comments  on  Part  16 — Types  of 
Contracts.  Two  comments  were 
received.  The  first  respondent  opposes 
the  requirement  in  FAR  2.101  whereby 
the  definition  affects  the  contract  and 
task  order  requirements  in  16.505(a)(7) 
and  believes  it  would  be  devastating  to 
the  Government's  procurement  of 
surveying  and  mapping  services, 
disruptive  to  emergency  response 
activities  (e.g.,  war  efforts),  and  urges 
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that  A-E  services  as  defined  in  FAR  Part 
36  be  exempt  from  these  provisions.  The 
Councils  disagree.  As  previously  stated, 
the  strategy  of  the  definition  is  intended 
to  include  orders  to  close  loopholes  that 
otherwise  would  escape  effective 
review.  The  second  respondent  believes 
that  the  addition  of  FAR  16.505(a)(7)(iii) 
may  conflict  with  statutory  provisions. 
The  Councils  do  not  believe  that  this 
rule  conflicts  with  statutory  provisions 
but  merely  is  intended  as  strategy  to 
close  loopholes  that  otherwise  would 
allow  certain  types  of  acquisitions  to 
escape  effective  review. 

7.  Comments  on  Part  19 — Small 
Business  Programs,  Subpart  19.2, 
Policies.  Two  comments  were  received 
for  FAR  19.201  General  pohcy.  Both 
respondents  recommended  including  a 
timeframe  for  periodic  reviews.  The 
Councils  adopted  the  recommendation 
and  amended  the  language  to  require 
annual  reviews  rather  than  periodic 
reviews. 

Three  comments  were  received  for 
FAR  19.202,  Specific  policies.  The  first 
respondent  wants  to  ensure  that  OSDBU 
offices  in  all  agencies  have  the 
necessary  authority,  resources,  and 
independence  to  perform  their  function 
and  wants  to  require  written  notification 
to  agency  OSDBUs  early  in  the 
requisition  stage  of  all  GWAC  and 
bundled  proposals. 

The  second  respondent  recommends 
revisions  to  require  the  negotiation  of 
two-part  goals  for  contracts  awarded  to 
the  various  types  of  small  business 
concerns,  with  agency  specific  goals  set 
for  prime  contracts  and  subcontracts 
awarded  to  small  business  concerns  and 
for  the  OSDBU,  in  performing 
assessments  of  contracts  awarded  to 
small  business  concerns,  to  identify  and 
track  the  number  of  Federal  contracting 
dollars  going  to  the  various  small 
business  categories.  The  Councils 
believe  that  this  comment  is  outside  the 
scope  of  this  rule. 

The  third  respondent  questions  the 
language  "Agencies  shall  establish 
procedures  including  dollar  thresholds 
for  review  of  acquisitions"  and 
questions  who  will  decide  the  agency 
thresholds  for  review.  These  agency 
procedures  would  be  issued  as  other 
agency  regulations,  orders,  and 
procedures  are,  by  the  agency  head  or 
his  designee.  That  person  would  decide 
what  the  agency  review  thresholds  are. 
The  FAR  Council  is  adopting  the 
proposed  rule  as  final. 

Three  comments  were  received  for 
FAR  19.202-1,  Encouraging  small 
business  participation  in  acquisitions. 
The  first  respondent  believes  that 
additional  language  requiring  the 
contracting  officer  to  provide  all 


information  relative  to  the  justification 
of  contract  bundling  is  inappropriate 
because  release  of  information  must  be 
decided  on  a  case-by-case  basis  in 
accordance  with  existing  laws  and 
regulations  (i.e..  Procurement  Integrity, 
FOIA,  and  the  FAR)  and  may  be  in 
conflict  with  existing  laws.  The 
Councils  believe  that  this  requirement 
complies  with  the  Procurement  Integrity 
Act. 

The  second  respondent  comments 
that  when  the  OSDBU  directors 
undertake  new  responsibilities  that  the 
regulations  further  require  an 
assessment  of  the  impact  and  that  they 
should  also  review  the  impact  of  any 
such  decision  on  effective  competition 
and  on  proven  technical  capabilities 
available  in  the  marketplace.  The  final 
respondent  suggests  that  the  OSDBUs 
review  and  consider  alternative 
strategies  that  maximize  the  use  of  small 
and  mid-size  firms  in  procurements. 
The  Councils  believe  that  with  the 
additional  responsibilities  placed  on 
OSDBUs  with  this  rule,  no  additional 
responsibilities  are  necessary  at  this 
time. 

8.  Comments  on  Subpart  42.13, 
Contractor  Performance  Information. 
Eighteen  respondents  commented  on 
the  proposed  revision  to  FAR  42.1502 
that  requires  an  assessment  of  agency 
contractor  compliance  with  the  goals 
identified  in  the  small  business 
subcontracting  plan  when  the  contract 
includes  the  clause  at  FAR  52.219-9, 
Small  Business  Subcontracting  Plan. 
Although  the  comments  applauded  the 
intent  of  the  proposed  language  added 
to  FAR  42.1502,  the  majority  of  the 
comments  indicated  that  it  is 
insufficient  to  monitor  and  ensure 
compliance  with  subcontracting  plans. 
The  primary  issues  of  the  respondents 
were  general  comments  pertaining  to 
subcontracting  plans  and  performance 
evaluations  both  of  which  are  addressed 
as  follows: 

(a)  Comments  on  the  Subcontracting 
Plans.  Four  general  comments  were 
received  regarding  subcontracting  plans. 
Two  of  the  three  respondents 
recommended  that  subcontracting  plans 
include  other  information,  such  as  a 
description  of  the  nature  of  the  work  to 
be  subcontracted  and  the  efforts  the 
offeror  will  make  to  ensure  that  small 
businesses  have  an  equitable 
opportunity  to  compete  for 
subcontracts.  These  requirements  are 
already  m  FAR  19.704(a)  and  no  further 
change  is  necessary.  The  third 
respondent  recommended  that  the 
regulations  mandate  that  PCRs  share 
their  compliance  assessments  with 
SBA's  breakout  PCRs,  who  are  assigned 
to  major  contracting  centers.  This 


conunenter  also  recommended  that  SBA 
develop  a  system  to  enable  PCRs  and 
breakout  PCRs  to  submit  their 
assessments  to  the  cognizant  contracting 
office.  The  fourth  respondent 
recommended  inserting  a  clause  in  each 
contract  requiring  a  prime  contractor  to 
prove  it  has  met  its  original 
subcontracting  plan  and  requiring  a 
prime's  subcontracting  partners  to  sign 
off  on  a  joint  statement  of  compliance 
before  the  prime  gets  paid. 

(b)  Comments  on  Performance 
Evaluations.  Two  respondents 
expressed  the  need  for  further  guidance 
on  evaluating  compliance  with 
subcontracting  plans  and  a  contractor's 
"good  faith"  efforts  to  achieve  its  small 
business  goals.  One  of  these  two 
respondents  further  indicated  that 
Government  agencies  should  be 
required  to  "evaluate  large  businesses 
on  the  same  basis  and  understanding  of 
the  small  business  subcontracting  plan 
regulations."  This  respondent  also 
complained  that  large  businesses  need 
additional  guidance  in  completing 
commercial  plans,  which  cover  a 
commercial  contractor's  entire  fiscal 
year  and  commercial  production. 

One  respondent  commented  that 
performance  evaluations  are  inadequate, 
penalties  have  never  been  assessed,  and 
the  proposed  change  does  not  link 
performance  evaluations  to  the  penalty. 
The  FAR  already  provides  for  liquidated 
damages  for  noncompliance  with 
subcontracting  plans.  Under  FAR 
19.705-7.  a  prime  contractor  is  liable  for 
such  damages  for  failing  to  make  a 
"good  faith  effort"  to  comply  with  its 
subcontracting  plans.  Since  goyerning 
regulations  already  provide  monetary 
consequences  for  noncompliance  with 
subcontracting  plans,  the  Councils  are 
not  adopting  this  recommendation. 
Another  commenter  recommended  that 
large  businesses  that  are  awarded  task 
and  delivery  orders  under  the  Federal 
Supply  Schedules  should  be  subject  to 
the  requirement  for  subcontracting 
plans  under  8(d)  of  the  Small  Business 
Act.  15  U.S.C.  637(d).  The  Councils 
agree  that  effective  procedures  to 
mitigate  the  effects  of  contract  bundling 
on  small  businesses  necessitates  more 
stringent  requirements  for  monitoring 
compliance  with  subcontracting  plans 
to  ensure  that  small  businesses  receive 
the  maximum  practical  opportunity  to 
participate  as  subcontractors  in  large 
Federal  contracts.  Many  of  the 
commenters  recommended  amendments 
that  require  further  consideration  to 
evaluate  their  likely  effectiveness  and 
impact  on  the  procurement  process.  As 
a  result,  concurrent  with  publication  of 
this  FAR  final  rule,  the  Small  Business 
Administration  (SBA)  is  issuing  a  final 
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rule  to  incorporate  parallel  changes  in 
13  CFR  part  125.  At  the  same  time.  SBA 
is  issuing  a  proposed  rule  to  provide 
more  guidance  on  subcontracting, 
including  guidelines  for  evaluating  a 
companv's  good  faith  efforts  tocomplv 
with  subcontracting  plan  requirements. 
When  the  SBA  proposed  rule  becomes 
final,  the  Councils  will  consider 
incorporating  appropriate  provisions  in 
the  FAR. 

This  is  a  significant  regulatory  action 
and,  therefore,  was  subject  to  review 
under  Section  6(b)  of  Executive  Order 
12866.  Regulatorv  Planning  and  Review, 
dated  September  30.  1993  This  rule  is 
not  a  major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

The  Regulatorv  Flexibilitv  Act.  ,5 
U.S.C.  601.  et  seq  .  applies  to  this  final 
rule.  A  Final  Regulatory  Flexibihtv 
Analvsis  (FRFA)  has  been  prepared  and 
is  as  follows: 

Final  Resulatory  Flexibility  .\nalysis 

FAR  Case  .1002-0.19,  Luntract  Bundling 

This  Final  Regulatory  Flexibility  Analysis 
has  been  prepared  consistent  with  the  criteria 
of  5  U.S.C.  604 

1.  Reasons  for  the  final  rule: 

This  rule  amends  the  Federal  .Acquisition 
Regulation  (F.AR)  to  implement  the 
rec  ommendations  of  the  Office  of 
.Management  and  Budget  (O.MB)  in  its  report 
entitled  ".-K  Strategy  for  Increasing 
Opportunities  for  Small  Business."  The  F.AR 
changes  will:  (1)  Clarifv  the  definition  of 
"bundling"  to  indicate  it  applies  to  orders 
pldc  ed  against  Federal  Supply  Schedules  and 
another  agency's  Governmentwide 
.Acquisition  Contracts  or  Multi-agency 
Contracts  when  those  orders  otherwise  meet 
the  parameters  of  the  definition.  (2)  require 
the  small  business  specialist  to  coordinate  on 
agenc\  a(  quisition  strategies  at  specified 
dollar  thresholds  and  notify  the  agency 
Office  of  Small  and  Disadvantaged  Business 
Utilization  when  those  strategies  include 
(  ontract  bundling  that  is  unnecessary, 
uniustified.  or  not  identified  as  such  by  the 
agency;  (3)  reduce  the  threshold  for 
"substantidl  bundling".  (4)  revise  the 
documentation  requirements  for  substantial 
bundling  to  include  ulentification  of 
alternative  acquisition  strategies  that  would 
result  in  the  bundling  of  fewer  requirements, 
along  with  luslific  ation  for  not  choosing 
those  alternatives:  (5)  require  contracting 
officers  to  provide  bundling  justification 
documentation  to  the  agenc  v  Office  of  Small 
and  Disadvantaged  Business  Utilization 
when  substantial  bundling  is  involved;  (6) 
require  contractor  performance  evaluations  to 
iru  lude  an  assessment  of  contractor 
compliance  with  small  business 
subc  ontrac  ting  goals;  and  (7)  ref4uire  the 
Office  of  Small  and  Disadvantaged 
Utilization  to  be  responsible  for  conducting 
annual  reviews  to  assess  agency  contrac:t 
bundling  requirements  and  the  extent  to 
vvhic  h  small  businesses  are  receiving  a  fair 
share  of  Federal  procurements. 


2.  Objectives  of  and  legal  basis  for  this  rule: 

The  objective  of  this  final  rule  is  to  further 
the  Administration's  c:ommilment  of  creating 
a  Government  strategy  to  increase  Federal 
contracting  opportunities  for  small  business. 
In  order  to  ai complish  this  commitment  this 
final  rule  provides  F.\R  coverage  that 
iinplenients  the  rc(  ommendations  of  the 
Offic  e  of  Management  and  Budget  ((3MB)  in 
its  report  entitled  "A  Strategy  for  Increasing 
Opportunities  for  Small  Business." 

)   Description  of  and  estimate  of  the 
number  of  small  entities  to  which  the  rule 
will  app!\.  .ir  an  explanation  it  such  estimate 
is  not  available: 

The  final  rule  will  indirec  tlv  apply  to  all 
large  and  small  entities  that  seek  award  of 
Federal  contracts.  The  rule  should  have  a 
positive  economic  impac;t  on  small  prime 
contractors  and  subc  ontrac  tors  bv  providing 
mure  Fecieral  contracting  opportunities  for 
small  businesses.  In  the  SBA's  2001  Stale  of 
Small  Business  Report  filed  with  the  House 
and  Senate  Small  Business  Committees.  SB.A 
identified  only  four  material  bundling  cases 
with  a  total  value  of  SfiO  million  for  the  first 
three  quarters  of  Fiscal  Year  (FY)  2001   This 
represents  o  0()04"(i  nt  Federal  i  ontract  dollar 
ac:tivity  (StiO  luillion  divided  bv  .Sl.iO  billion 
for  tfie  first  three  ijuarters  of  the  fiscal  vear) 
Based  on  FY  2001  data,  the  final  rule  will 
impact  approximately  $3  billion  in  orders 
placed  against  FSS  contracts, 
Governmentwide  acquisition  contracts,  and 
multiagenc:v  contrac:ts.  .Applying  the  contract 
bundling  estimate  of  0.0004"n  to  these 
unreviewed  orders,  .SPA  expei  ts 
approximately  $1  million  will  be  identified 
dn  bundled   This  rule  establishes  a  three- 
tiered  dollar  threshold  of  $7  million  foj  DOD, 
S5  million  for  NASA,  DOF  and  GSA,  and  $2 
million  for  all  other  civilian  agencies.  The 
dollar  amount  is  based  on  a  comparative 
analysis  of  the  number  and  size  of  the 
contrac;ting  actions  of  the  major  procuring 
activities  and  is  intended  to  target  reviews  of 
the  contracting  actions  that  would  most 
likely  involve  contrac  t  bundling,  without 
undue  disruption  to  the  aci^uisition  process. 

4.  Description  of  the  protected  reporting. 
recordkeeping,  and  other  c:omplianc:e 
requirements  of  the  rule,  inc  luding  an 
estimate  of  the  classes  ot  small  entities  which 
will  be  subjec:t  to  the  rec)uirement  and  the 
tvpe  of  professional  skills  nee  essarv  for 
preparation  of  the  report  or  rcnord. 

The  final  rule  iiiqioses  no  reporting, 
recordkeeping,  or  ottn'i  (  miipliani  e 
requirements, 

5.  Relevant  Federal  nilfs  that  ma\ 
duplicate,  overlap,  or  conllii  t  with  the  rule: 

SimultaneousK  with  the  publication  ot 
this  final  rule.  SB.A  is  publishing  its  final  rule 
on  f:ontract  bundling  to  inqilement  the 
required  action  items  in  OMB's  Oc:tober  2002 
report,  entitled  "Contract  Bundling:  .A 
Strategy  for  Increasing  Federal  (Contracting 
Opportunities  for  Small  Business."  In  some 
instances.  SB.A's  final  rule  duplicates 
language  in  the  F.AR  final  rule 

6.  Desc:ription  ot  any  signitii  ,uit 
alternatives  to  the  final  rule  which 
accomplish  tfie  stated  objectives  of 
applicable  statutes  and  whu  h  minimize  the 
rule's  economic  impac;l  on  sin. ill  entities. 


Currently,  there  are  no  practic:al 
alternatives  that  will  accomplish  the 
objectives  of  this  final  rule. 

hiterested  parties  may  obtain  a  copy 
of  the  FRFA  from  the  FAR  Secretariaf. 
The  FAR  Secretariat  has  submitted  a 
copy  of  the  FRFA  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  2.  7,  8, 
10,  16,  19,  and  42 

Government  procurement. 
Dated:  October  16,  2003. 
Laura  Auletta. 

Director.  Acquisition  Policy  Division. 

Federal  Acquisition  Circular 

Federal  Acquisition  Circular  (FAC) 
2001-17  is  issued  imder  the  authority  of 
the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  2001-17  is  effective  October  20, 
2003. 

Dated:  October  9.  2003. 
Deidre  A.  Lee, 

Director.  Offense  Procurement  and 
.Acquisition  Policy. 

Dated:  Oc  tober  2.  2003. 
David  .A,  Drabkin. 

Deputy  Associate  Administrator.  Office  of 
Acquisition  Policy,  General  Services 
Administration 

Dated:  October  2,  2003. 
Tom  Luedtke, 

Assistant  Administrator  for  Procurement. 
Mational  Aeronautics  and  Space 
Administration. 

m  Therefore.  DoD.  GSA.  and  NA^A 
amend  48  CFR  parts  2,  7,  8,  10,  16,  19, 
and  42  as  set  forth  below: 

■  1 .  The  authority  citation  for  48  CFR 
parts  2.  7.  8,  10,  16.  19,  and  42  is  revised 
to  read  as  follows: 

Authority:  40  U.S.C.  121(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  2— DEFINITIONS  OF  WORDS 
AND  TERMS 

■  2.  Amend  section  2.101(b)(2)  in  the 
definition  'Bundling"  by  redesignating 
paragraph  (3)  as  paragraph  (4)  and 


irl     Romil  Qtir»nc 
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adding  a  new  paragraph  (3)  to  read  as 
follows: 

2.101     Definitions. 

***** 

Bundling  means — 

***** 

(3)  Single  contract,  as  used  in  this 
definition,  includes — 

(i)  Multiple  awards  of  indefinite- 
quantity  contracts  under  a  single 
solicitation  for  the  same  or  similar 
supplies  or  services  to  two  or  more 
sources  (see  FAR  16.504(c));  and 

(ii)  An  order  placed  against  an 
indefinite  quantity  contract  under  a — 

(A)  Federal  Supply  Schedule  contract; 
or 

(B)  Task-order  contract  or  delivery- 
order  contract  awarded  by  another 
agency  (i.e.,  Govemmentwide 
acquisition  contract  or  multi-agency 
contract). 


PART  7— ACQUISITION  PLANNING 

■  3.  Amend  section  7.104  by  adding 
paragraph  (d)  to  read  as  follows: 

7.1 04    General  procedures. 

***** 

(d)(1)  The  planner  shall  coordinate 
the  acquisition  plan  or  strategy  with  the 
cognizant  small  business  specialist 
when  the  strategy  contemplates  an 
acquisition  meeting  the  dollar  amounts 
in  paragraph  (d)(2)  of  this  section  unless 
the  contract  or  order  is  entirely  reserved 
or  set-aside  for  small  business  under 
part  19.  The  small  business  specialist 
shall  notify  the  agency  Office  of  Small 
and  Disadvantaged  Business  Utilization 
if  the  strategy  involves  contract 
bundling  that  is  uiuiecessary, 
unjustified,  or  not  identified  as  bundled 
by  the  agency.  If  the  strategy  involves 
substantial  bundling,  the  small  business 
specialist  shall  assist  in  identifying 
alternative  strategies  that  would  reduce 
or  minimize  the  scope  of  the  bundling. 

(2)(i)  The  strategy  shall  be 
coordinated  with  the  cognizant  small 
business  specialist  in  accordance  with 
paragraph  (d)(1)  of  this  section  if  the 
estimated  contract  or  order  value  is — 

(A)  $7  million  or  more  for  the 
Department  of  Defense; 

(B)  $5  million  or  more  for  the 
National  Aeronautics  and  Space 
Administration,  the  General  Services 
Administration,  and  the  Department  of 
Energy;  and 

(C)  $2  million  or  more  for  all  other 
agencies. 

(ii)  If  the  strategy  contemplates  the 
award  of  multiple  contracts  or  orders, 
the  thresholds  in  paragraph  (d)(2)(i)  of 
this  section  apply  to  the  cumulative 


maximum  potential  value,  including 
options,  of  the  contracts  and  orders. 
■  4.  Amend  section  7.105  in  paragraph 
(b)(1)  by  adding  a  sentence  after  the  third 
sentence  to  read  as  follows: 


7.1 05 
plans. 


Contents  of  written  acquisition 


(b)(1)  *   *   *  When  the  proposed 
acquisition  strategy  involves  bundling, 
identify  the  incumbent  contractors  and 
contracts  affected  by  the  bundling. 


■  5.  Amend  section  7.107  in  the  third 
sentence  of  paragraph  (a)  by  removing 
"an  agency"  and  adding  "an  agency  or 
the  Government"  in  its  place;  in 
paragraphs  (b)(1),  (b)(2),  and  (d)  by 
removing  the  word  "contract"  and 
adding  "contract  or  order"  in  its  place; 
by  revising  the  introductory  text  of 
paragraph  (e),  paragraphs  (e)(4)  and 
(e)(5);  and  by  adding  paragraph  (e)(6)  to 
read  as  follows: 

7.107    Additional  requirements  for 
acquisitions  involving  bundling. 

***** 

(e)  Substantial  bundling  is  any 
bundling  that  results  in  a  contract  or 
order  that  meets  the  dollar  amounts 
specified  in  7.104(d)(2).  When  the 
proposed  acquisition  strategy  involves 
substantial  bundling,  the  acquisition 
strategy  must  additionally — 
***** 

(4)  Specify  actions  designed  to 
maximize  small  business  participation 
as  subcontractors  (including  suppliers) 
at  any  tier  under  the  contract,  or  order, 
that  may  be  awarded  to  meet  the 
requirements; 

(5)  Include  a  specific  determination 
that  the  anticipated  benefits  of  the 
proposed  bundled  contract  or  order 
justify  its  use;  and 

(6)  Identify  alternative  strategies  that 
would  reduce  or  minimize  the  scope  of 
the  bundling,  and  the  rationale  for  not 
choosing  those  alternatives. 


PART  a— REQUIRED  SOURCES  OF 
SUPPUES  AND  CONTRACTS 

■  6.  Amend  section  8.404  in  the 
introductory  text  of  paragraph  (a)(1)  by 
removing  the  period  at  the  end  of  the  first 
sentence  and  adding  "and  the 
requirement  at  19.202-l(e)(l)(iii)."  in  its 
place;  and  revising  paragraph  (a)(2)  to 
read  as  follows: 

8.404    Using  schedules. 

(a)  *   *   * 

(2)  Orders  placed  under  a  Federal 
Supply  Schedule  contract — 


(i)  Are  not  exempt  from  the 
development  of  acquisition  plans  (see 
subpart  7.1),  and  an  information 
technology  acquisition  strategy  (see  part 
39);  and 

(ii)  Must  comply  with  all  FAR 
requirements  for  a  bundled  contract 
when  the  order  meets  the  definition  of 
"bundled  contract"  (see  2.101(b)). 

PART  10— MARKET  RESEARCH 

■  7.  Amend  section  10.001  by  revising 
the  introductory  text  of  paragraph  (c)(2) 
to  read  as  follows: 

10.001     Policy. 

***** 

(c)  *   *   * 

(2)  At  least  30  days  before  release  of 
the  solicitation  or  30  days  prior  to 
placing  an  order  without  a  solicitation — 


PART  16— TYPES  OF  CONTRACTS 

■  8.  Amend  section  16.505  by  removing 
the  word  "and"  from  the  end  of 
paragraph  (a)(7)(i);  removing  the  period 
at  the  end  of  paragraph  (a)(7)(ii)  and 
adding  ":  and"  in  its  place;  and  adding 
paragraph  (a)(7)(iii)  to  read  as  follows: 

16.505    Ordering. 


(iii)  Must  comply  with  all  FAR 
requirements  for  a  bundled  contract 
when  the  order  meets  the  definition  of 
"bundled  contract"  (see  2.101(b)). 


PART  19— SMALL  BUSINESS 
PROGRAMS 

■  9.  Amend  section  19.201  by  removing 
the  period  at  the  end  of  paragraph  (d)(10) 
and  adding  a  semicolon  in  its  place;  and 
adding  paragraphs  (d)(ll)  and  (d)(12)  to 
read  as  follows: 

19.201     General  policy. 

***** 

(d)  *   *   * 

(11)  Conduct  annual  reviews  to  assess 
the— 

(i)  Extent  to  which  small  businesses 
are  receiving  a  fair  share  of  Federal 
prociu-ements,  including  contract 
opportunities  under  the  programs 
administered  under  the  Small  Business 
Act; 

(ii)  Adequacy  of  contract  bundling 
documentation  and  justifications;  and 

(iii)  Actions  taken  to  mitigate  the 
effects  of  necessary  and  justified 
contract  bundling  on  small  businesses. 

(12)  Provide  a  copy  of  the  assessment 
made  under  paragraph  (d)(ll)  of  this 
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section  to  the  Agency  Head  and  SB.-\ 
Administrator. 

.         »         «         *         * 

■  10.  Amend  section  14  202  bv  adding  a 
new  sentence  aher  the  first  sentence  to 
read  as  follows: 

19.202    Specific  policies. 

*    *    *  Agencies  shall  establish 
procedures  including  dollar  thresholds 
for  review  of  acquisitions  by  the 
Director  or  the  Director's  designee  for 
the  purpose  of  making  these 
recommendations.  '    *    * 

■  11.  Amend  section  19.202-1  bv 
revising  paragraph  (e)(l){iiij  to  read  as 
follows: 

19.202-1     Encouraging  small  business 
participation  in  acquisitions. 
»  •  •  ♦  • 

(e)(1)  *    '    • 

(iii)  The  proposed  dt:quisiti(m  is  tor  a 
bundled  requirement.  (Sff 
10.001(cj(2)(i)  fur  mandatorv  iO-dav 
notice  requirement  to  incumbent  small 
business  concerns.)  The  cimtryrting 
officer  shall  provide  all  information 
relative  to  the  justification  nf  contract 
bundling,  including  the  ac  quisition  plan 
or  strategv.  and  if  the  dc:quisition 
involves  substantial  bundling,  the 
information  identified  in  7  U)7(e).  When 
the  acquisition  inxnU'es  substantial 
bundling,  the  contracting  officer  shall 
also  provide  the  same  information  to  thf 
agencv  Office  of  Small  and 
Disadvantaged  Business  Utilization. 


PART  42— CONTRACT 
ADMINISTRATION  AND  AUDIT 
SERVICES 

■  12.  .\mend  section  42.1502  bv  adding 
a  new  sentence  to  the  end  of  paragraph 
(a)  to  rt'ad  as  follows: 

42.1502     Policy. 

(a)  '    *    '  These  procedures  shall 
require  an  assessment  of  contractor 
performance  against,  and  efforts  to 
achieve,  the  goals  identified  in  the  small 
business  subcontracting  plan  when  the 
contract  includes  the  clause  at  52.2Uf- 
4,  Small  Business  Subcontracting  Plan 
«         .         •         *         « 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Regulation;  Small 
Entity  Compliance  Guide 

AGENCIES:  Department  of  Defense  (DoD), 
General  .Services  Administration  (GSA), 
and  National  .Aeronautics  and  Space 
Administration  (NASA). 
action:  Small  Entity  Compliance  Guide. 

SUMMARY:  This  document  is  issued 
under  the  joint  authoritv  of  the 
Secretarv  of  Defense,  the  Administrator 
of  General  Services  and  the 
,-\dministrator  for  the  National 
.Aeronautics  and  Space  Administration. 
This  Small  Entity  Complmnce  Guide  has 
been  prepared  in  at:c;ordance  with 
Section  212  of  the  Small  Business 
Reguiatorv  Knforcement  Fairness  .Act  of 
1996  (Pub.  L.  104-121).  It  consists  of  a 
summary  of  rules  appearing  in  Federal 
Acquisition  Circular  (FAC)  2001-17 
which  amends  the  FAR.  An  asterisk  (*) 
next  to  a  rule  indicates  that  a  regulatory 
flexibility  analysis  has  been  prepared  in 
accordance  with  5  U.S.C.  604.  Interested 
parties  inav  obtain  further  information 
regarding  these  rules  by  referring  to  F.AC 
2001-17.  which  precedes  this 
(ioi  umeiit.  These  documents  are  also 
,i\ail<ible  via  the  Internet  at  http:// 
\v\\^\  (inwt.gov/far. 
FOR  FURTHER  INFORMATION  CONTACT: 
l.aufH'  Duarte,  F.AR  Secretari.it.  (202) 


notify  the  agency  Office  of  Small  and 
Disadvantaged  Utilization  (OSDBU) 
when  those  strategies  include 
unnecessary  and  unjustified  contract 
bundling:  (3)  reduce  the  threshold  and 
revise  the  documentation  required  for 
substantial  bundling;  and  (4)  require 
agency  OSDBUs  to  perform  periodic 
oversight  reviews  of  agency  bundling 
activities.  To  implement  the  action 
items,  this  final  rule  amends  FAR  Farts 
2,  7,  8,  10,  16,  19,  and  42. 

Dated:  October  16.  200,1. 
Laura  Auietta, 

Din'ctor.  Acquisition  Policy  Division. 
|FR  Doc.  03-2li464  Filed  10-17-03;  8:45  am] 
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For  clarification  of  content. 


contact  Ms   Rhonda  Cundiff. 
[Procurement  .Analyst,  (leneral  Services 
Administration,  at  (202)  501-0044. 

*   Contract  Bundling  (FAR  Case  2002- 
029) 

This  final  rule  iinplemcnts  the  Office 
of  Management  ,ind  Budget's  October 
2002  report,  entitled   'Contract 
Buntlling:  A  Strategv  for  Increasing 
Federal  Contracting  Opportunities  for 
Small  Business  "  which  requires 
imendments  to  the  Federal  Acquisition 
Regulation  (F.AR)  to  implement  the 
following  action  items:  (1)  Revise  the 
definition  of  bundling  to  expressly 
ini  hide  multiple  award  contract 
vfhicles  and  task  and  delivery  orders 
under  such  contracts;  (2)  require 
pro  uring  activities  to  coordinate  with 
their  sm<ill  business  specialist  (SBS) 
proposed  ac(}uisition  strategies  or  plans 
contemplating  awards  above  specified 
dollar  thresholds  and  require  the  SBS  to 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  125 
RIN  3245-AF07 

Small  Business  Government 
Contracting  Programs 

AGENCY:  Small  Business  Administration. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  amends  the 
U.S.  Small  Business  Administration 
(SBA)  regulations  governing  small 
business  prime  contracting  assistance. 
Specifically,  this  final  rule:  revises  the 
definition  of  contract  bundling  to 
expressly  include  multiple  award 
contract  vehicles  and  task  and  delivery 
orders  under  such  contracting  vehicles; 
mandates  that  procuring  activities 
coordinate  with  the  Small  Business 
Specialist  (SBS)  on  proposed 
acquisition  strategies  or  plans 
contemplating  awards  above  specified 
dollar  thresholds,  and  that  the  SBS 
notify  the  agency's  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU)  when  those  strategies  include 
contract  bundling  that  is  unnecessary  or 
unjustified:  revises  the  threshold  and 
documentation  required  for  substantial 
bundling;  and  requires  the  agency's 
OSDBU  to  perform  certain  oversight 
functions.  These  amendments  are 
intended  to  implement  a  number  of  the 
recommendations  included  in  the 
October  2002  Office  of  Management  and 
Budget  (OMB)  report  entitled  "Contract 
Bundling:  .A  Strategy  for  Increasing 
Federal  Contracting  Opportunities  for 
Small  Business." 

DATES:  This  rule  is  effective  November 
19.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dean  Koppel,  Assistant  Administrator, 
Office  of  Policy  and  Research,  (202) 
401-8150  or  decin.koppel@sba.gov. 
SUPPLEMENTARY  INFORMATION: 
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A.  Background 

On  January  31,  2003,  SBA  published 
a  proposed  rule  in  the  Federal  Register. 
68  FR  5134,  to  solicit  comments  on  its 
proposal  to  implement  several 
recommendations  included  in  OMB's 
October  2002  report,  entitled  "Contract 
Bundling:  A  Strategy  for  Increasing 
Federal  Contracting  Opportunities  for 
Small  Business."  See  http:// 
iviiTv.  acqnet.gov/Notes/ 
contractbundlingrepqrt.pdf  or  http:// 
www.acqnet.gov/. 

Contract  bundling  is  defined  in  the 
Small  Business  Act  as  the  consolidation 
of  two  or  more  requirements  for  goods 
and  services  into  a  single  procurement 
that  is  "unlikely  to  be  suitable  for  award 
to  a  small  business  concern."  15  U.S.C. 
632(o).  The  dramatic  increase  in  the  size 
of  contracts  in  recent  years  has  resulted 
in  a  significant  reduction  in  the  number 
of  Federal  contracting  opportunities  for 
small  businesses.  As  a  result,  the 
President's  Small  Business  Agenda 
directed  OMB  to  develop  a  strategy  for 
unbundling  contracts  as  a  means  of 
expanding  small  business  access  to 
Federal  procurements. 

In  response,  the  Office  of  Federal 
Procurement  Policy  (OFPP),  within 
OMB,  issued  the  October  2002  bundling 
report,  providing  a  nine-point  action 
plan  to  hold  agencies  accountable  for 
eliminating  unnecessary  contract 
bundling  and  for  mitigating  the  effects 
of  necessary  contract  bundling.  Five  of 
the  nine  action  items  specifically  called 
for  regulatory  implementation,  while 
the  remaining  four  contemplated  other 
administrative  initiatives  involving 
OMB,  SBA  and  agency  OSDBUs.  The 
specific  action  items  necessitating 
regulatory  implementation  are:  Action 
Item  3,  which  requires  a  clarification  of 
the  definition  of  contract  bundling  to 
require  bundling  reviews  of  task  and 
delivery  orders  under  multiple  award 
contract  vehicles;  Action  Item  4,  which 
dictates  bundling  reviews  of  agency 
acquisitions  above  specific  dollar 
thresholds;  Action  Item  5,  which 
mandates  the  identification  of 
alternative  acquisition  strategies  and 
justification  for  bundled  prociu-ements 
above  established  thresholds;  Action 
Item  6;  which  requires  measures  to 
strengthen  compliance  with 
subcontracting  plans  of  large  business 
prime  contractors;  and  Action  Item  7, 
which  demands  measures  to  facilitate 
small  business  teaming  arrangements. 

SBA's  proposed  rule  published  on 
January  31,  2003  (68  FR  5134)  detailed 
the  changes  to  the  SBA's  regulations 
that  would  implement  the  five  action 
items  requiring  regulatory  amendments. 
In  particular,  the  rule  proposed  to: 


(1)  Revise  the  definition  of  bundling  to 
expressly  include  multiple  award 
contract  vehicles  and  task  and  delivers 
orders  under  such  contracts;  (2)  require 
procuring  activities  to  coordinate  with 
their  SBS  proposed  acquisition 
strategies  or  plans  contemplating 
awards  above  specified  dollar 
thresholds  and  require  the  SBS  to  notif\' 
the  agency  OSDBU  when  those 
strategies  include  unnecessary'  and 
unjustified  contract  bundling:  (3)  reduce 
the  threshold  and  revise  the 
documentation  required  for  substantial 
bundling;  and  (4)  require  the  agency's 
OSDBU  to  perform  periodic  oversight 
reviews  of  agency  bundling  activities. 

The  proposed  rule  invited  the  public 
to  submit  comments  on  the  proposed 
amendments  by  April  1,  2003.  By  the 
end  of  the  comment  period,  SBA  had 
received  a  total  of  26  timely  comment 
letters  from  a  variety  of  sources, 
consisting  of  one  member  of  Congress: 
the  Public  Contract  Law  Section  of  the 
American  Bar  Association;  two  national 
women's  organizations;  five  national 
trade  organizations;  six  Federal 
agencies;  and  1 1  firms  and  individuals 
from  numerous  industries. 

The  overwhelming  majority  of  the  26 
commenters  supported  the 
Administration's  effort  to  address  the 
problem  of  contract  bundling.  Some  of 
the  commenters,  however,  complained 
that  a  few  of  the  proposed  changes  did 
not  go  far  enough  to  curb  contract 
bundling.  Others,  on  the  other  hand, 
criticized  some  of  the  proposed  changes 
for  going  too  far  to  unbundle  contracts. 

SBA  considered  all  of  the  comments 
and  reconunendations  in  developing 
this  final  rule.  The  specific  comments  to 
each  proposed  amendment  and  SBA's 
corresponding  responses  are  set  forth 
below. 

B.  Section-by-Section  Analysis  of 
Comments 

1.  Comments  on  Requirement  for 
Bundling  Reviews 

SBA  received  six  comments 
concerning  its  proposal  to  add  a  new 
§  125.2(b)(2),  requiring  bundling 
reviews  of  proposed  acquisition 
strategies  or  plans.  As  proposed,  that 
section  requires  an  agency  to  coordinate 
its  acquisition  strategy  or  plan  with  its 
SBS  whenever  the  agency's 
contemplated  strategy  or  plan  exceeds 
the  applicable  agency  threshold 
established  in  the  proposed 
§  125.2(b)(2)(i)  (discussed  below)  and  is 
not  set-aside  for  small  businesses.  The 
proposed  §  125.2(b)(2)  provides  a 
minimum  period  of  no  later  than  30 
days  before  the  issuance  of  the 
solicitation,  for  the  agency  to  coordinate 


its  plan  with  the  SBS.  In  addition,  under 
the  proposed  §  125.2(b)(2).  the  SBS  is 
required  to  notifv'  the  agencv  OSDBU  if 
the  proposed  acquisition  strategy  or 
plan  includes  bundled  requirements 
that  the  agency  has  not  identified  as 
bundled  or  includes  unnecessary  or 
unjustified  bundling  of  requirements. 

All  six  comments  on  the  proposed 
§  125.2(b)(2)  expressed  support  for  the 
requirement  for  SBS  bundling  reviews. 
Three  of  those  six  comments 
recommended  allowing  the  SBS  more 
time  to  complete  the  bundling  reviews. 
These  three  commenters  believed  that  a 
notification  timeframe  of  no  later  than 
30  days  prior  to  the  issuance  of  the 
solicitation  may  be  too  late  in  the 
process  for  the  SBS  to  influence  the 
structure  of  the  acquisition  and  assist  in 
identifying  small  business  sources.  As 
an  alternative,  one  of  these  three 
commenters  recommended  official  SBS  " 
notification  at  the  time  the  contracting 
officer  is  first  notified  of  the 
requirement;  the  second  suggested  a 
provision  precluding  the  contracting 
officer  from  finalizing  the  acquisition 
plan  until  the  SBS  completed  the 
bundling  review  within  a  "limited 
number  of  days  ";  and  the  third 
recommended  a  minimum  40-day 
review  period. 

SBA  nas  declined  to  adopt  any  of 
these  recommendations  because  they 
would  unduly  burden  the  procurement 
process.  The  requirement  for  bundling 
reviews  under  the  proposed 
§  125.2(b)(2)  implicitly  recognizes  the 
need  for  SBS  and  OSDBU  involvement 
in  the  acquisition  process  to  facilitate 
greater  participation  of  small  businesses 
in  Federal  contracts.  The  necessity  for 
their  involvement  in  the  process, 
however,  must  be  balanced  against  the 
practical  imperative  for  an  operationally 
efficient  Federal  acquisition  system. 
SBA  does  not  believe  that  mandating  a 
specific  time  that  SBSs  must  receive  the 
acquisition  plan  or  strategy 
accommodates  the  unique  planning 
processes  of  individual  agencies  and 
procurements.  The  proposed  language 
in  §  125.2(b)(2)  for  coordination  "as   " 
early  in  the  planning  process  as 
practicable,  but  no  later  than  30  days," 
affords  the  flexibility  that  the  process 
dictates  and  also  emphasizes  the 
agency's  obligation  for  early 
coordination. 

The  other  commenters  on  the 
proposed  §  125.2(b)(2)  urged  for  a  more 
stringent  provision.  Two  commenters 
recommended  that  the  section  authorize 
OSDBUs  to  stop  an  acquisition  if  the 
OSDBU  determines  that  it  includes 
unnecessary  or  unjustified  bundling. 
Still  another  commenter  urged  for  a 
provision  precluding  all  contract 
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bundling,  asserting  that  this  was  the 
only  acquisition  strategy  that  would 
benefit  small  businesses. 

Like  the  other  suggestions  concerning 
this  section.  SB.-\  believes  that  these 
recommendations  also  would  unduly 
interfere  with  the  operational 
efficiencies  of  the  procurement  process. 
Both  governing  law  and  OMB's  October 
2002  bundling  report  acknowledge  that 
necessary'  and  justified  contract 
bundling  may  serve  a  useful  purpose. 
SBA  therefore  has  no  authority  to 
prohibit  all  bundled  contracts, 
including  those  that  are  determined  to 
be  both  necessary  and  justified. 

In  addition,  the  comment  that 
OSDBl's  should  have  authority  to  block 
an  acquisition  ignores  existing 
regulations  that  would  operate  in 
tandem  with  proposed  ^^  125.2(b)(2). 
Specifically,  existing  *?  125  2(b)(6) 
already  provides  a  mec;hanism  for 
resolving  disagreements  with  agencies 
concerning  contract  bundling  and  small 
business  participation  in  procurements. 
Section  125.2(b)(6)  authorizes 
Procurement  Center  Representatives 
(PCRs)  to  initiate  an  appeal  to  the  head 
of  the  contracting  ac;tivit\  when  there  is 
a  disagreement  concerning  the  bundling 
of  a  requirement  or  the  suitability  of  an 
acquisition  to  be  set  aside  for  small 
business  competition.  The  proposed 
rule,  specifically  §  125.2(b)(8)  and 
«?  125.2(d)(7)(ii);  encouraged  SBSs  and 
OSDBl's  to  (.ooperate  with  PCRs  in 
reviewing  prncurerr.ents  and  in 
identifying  possible  small  business 
contracting  opportunities.  SBSs  and 
OSDBUs  therefore  can  work  with  PCRs 
in  using  the  P(;R  appeal  mechanism  to 
challenge  unnecessary  and  un)ustified 
contract  bundling. 

.•\ccordingly,  SBA  believes  that  the 
proposed  §  125.2(b)(2)  properly  balances 
the  need  for  SBS  reviews  of  acquisition 
strategies,  with  the  need  for  operational 
efficiency  in  the  procurement  process. 
In  adopting  *?  125.2(b)(2).  SBA  has  made 
three  minor  revisions.  The  first  clarifies 
that  the  proposed  strategies  are  for 
'"acquisitions"  that  meet  the  applicable 
dollar  threshold.  The  second  revision 
adds  language  to  reinforce  the  SBS's 
responsibility  to  assist  in  identifying 
alternative  strategies  when  an 
acquisition  plan  involves  substantial 
bundling.  The  third  revision  adds  a  new 
§  125.2(b)(2)(ii)  to  explain  the 
application  of  the  dollar  thresholds  to 
multiple  award  contracts  and  orders. 
The  new  §  125.2(b)(2)(ii)  indicates  that 
the  thresholds  provided  in 
§  125.2(b)(2)(i)  apply  to  the  cumulative 
value  of  an  acquisition  strategy  that 
contemplates  multiple  award  contracts 
or  orders,  including  options. 


J  Commf-nts  on  Acquisition  Dollar 
Thresholds 

SBA  specifically  requested  comments 
on  the  proposed  *}  125.2(b)(2)(i).  That 
section  establishes  three  separate 
agency-specific  dollar  threshfilds  that 
would  trigger  the  bundling  reviews 
required  under «)  125.2(b)(2)  and  the 
additional  documentation  and 
justification  required  for  substantial 
bundling  under «»  125.2(d){l)(y) 
(discussed  below).  The  three-tier  dollar 
threshold  prf)posed  was  S7  million  or 
more  for  the  Department  of  Defense 
(DOD);  S5  million  or  more  for  the 
National  Aeronautics  and  Space 
.Administration  (NASA),  the  Department 
of  Energy  (DOE)  and  the  (ieneral 
Services  Administration  ((JSA):  and  S2 
million  or  more  for  all  other  agencies. 

SBA  received  nine  ccmiments  on  this 
proposal.  Only  one  of  the  nine 
commenters  objected  to  Ihe  adoption  of 
any  dollar  threshold.  That  one  objecting 
commenter  believed  that  the  imposition 
of  thresholds  fur  SB.S  bundling  reviews 
would  mean  that  contract  bundling 
could  occur  below  the  established 
thresholds  without  review.  This 
commenter  assertcMl  that  fcjcusing 
review  on  contracts  above  the  threshold 
would  somehow  eliminate  bundling 
reviews  of  smaller  contracts  and  thereby 
redut:e  rather  than  increase  c;ontracting 
opportunities  for  small  businesses. 

This  commenter  misunderstands  the 
purpose  and  applic:ation  cif  the  proposed 
thresholds  under  <?  125,2{b)(2)(i).  The 
proposed  thresholds  are  not  intended  to 
relieve  procuring  officials  of  their 
existing  respcmsibilititss  to  justify 
( c)ntrac:t  bundling  at  any  dollar 
threshold,  and  to  mitigate  the  effects  of 
necessary  bunciling.  The  existing 
§  125.2(b)(.'H).  whic;h  implements  15 
U.S.C.  644(a).  requires  proc:uring 
activities  to  provide  a  copy  of  all 
proposed  bundled  procurements, 
irrespecitive  of  amount,  to  the  activity's 
F'CR  at  least  30  days  before  the 
solicitation  is  issued.  The  proposed 
4?  125  2(b)(2)(i)  leaves  that  requirement 
in  plai.e.  and  foc:uses  additional 
resources  instead  on  reviewing  higher- 
dollar  valued  procurements  that  will 
likeh  ha\'e  an  evcm  greater  adverse 
impact  by  foreclosing  small  business 
prime  contract  participation. 

Proposed  is  125.2(b)(2)(i)  is  intended 
to  supplement  and  not  replace  c;urrent 
PCR  reviews  of  procurement  strategies. 
As  a  result,  instead  of  reducing  small 
business  coiitracting  opportunities  as 
iht!  objecting  commenter  asserts, 
proposed  §  125.2(b)(2)(i)  and  related 
provisions  will  serve  to  expand  small 
business  access  to  Federal  contracts  by 
providing  more  reviews  of  those 


bundled  procurements  that  possess  the 
greatest  potential  to  harm  small 
businesses. 

With  the  exception  of  that  one 
objecting  commenter,  the  remaining 
eight  commenters  on  §  125.2(b)(2)(i) 
supported  the  adoption  of  dollar 
thresholds  for  SBS  reviews,  but 
expressed  diverse  opinions  as  to  the 
appropriate  structure  and  amount  of  the 
thresholds.  One  commented  that  the 
proposed  three-tier  approach  and  dollar 
amounts  are  reasonable,  but  further 
indicated  that  the  Agency  should  be 
aware  that  substantial  bundling  may 
occur  at  levels  below  the  threshold. 

Two  commenters  recommended  that 
SBA  reduce  the  dollar  amounts — one  of 
these  commenter  failed  to  specify  any 
alternative  amount,  while  the  other 
recommended  the  adoption  of 
thresholds  between  Si  and  S2  million. 

Two  other  commenters  recommend 
increasing  the  thresholds  to  an 
unspecified  amount.  Both  of  these 
commenters  believed  that  higher 
thresholds  would  better  accommodate 
the  limited  agency  resources  available  to 
c:onduct  bundling  reviews  and  provide 
the  additional  justifications  required  for 
substantial  bundling. 

Two  additional  commenters  believed 
that  adopting  different  thresholds  for 
different  agencies  would  unnecessarily 
complicate  the  acquisition  process. 
They  recommended  that  SBA  adopt  a 
single  government-wide  threshold  that 
would  apply  to  all  agencies  equally. 
One  of  these  two  commenters  suggested 
that  SBA  establish  the  government-wide 
threshold  at  $7  million.  The  other 
commenter  urged  that  DOD  be  subject  to 
the  same  dollar  threshold  as  the  other 
agencies.  This  commenter  asserted  that 
it  is  just  as  important  for  DOD  to  sustain 
its  small  business  industrial  base  as  it  is 
for  civilian  agencies.  This  commenter 
further  indicated  that  close  monitoring 
of  DOD's  procurement  is  essential  to 
limiting  the  adverse  impact  of  contract 
bundling  on  small  businesses. 

Another  commenter  also  believed  that 
the  three-tier  approach  is  too 
complicated.  This  commenter  suggested 
that  SBA  adopt  one  threshold  of  either 
$2  or  $5  million  for  all  agencies  and  a 
second  threshold  of  greater  than  $5 
million  to  trigger  "additional 
requirements"  for  all  agencies 
procurements  above  that  amount. 

As  SBA  explained  in  its  preamble  to 
the  proposed  rule  published  on  January 
31,  2003,  the  proposed  dollar  amounts 
of  the  thresholds  are  based  on  a 
comparative  analysis  of  the  number  and 
size  of  the  contracting  actions  of  the 
major  procuring  activities.  The  objective 
of  the  tier  approach  is  two-fold:  (1)  To 
target  those  contracting  actions  for 
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individual  agencies  that  would  most 
likely  involve  contract  bimdling;  and  (2) 
to  minimize  the  extent  to  which  the 
bundling  reviews  would  disrupt  the 
procurement  process  of  individual 
agencies. 

SBA  continues  to  believe  that  the 
proposed  three-tier  threshold  will  best 
achieve  those  objectives.  SBA  therefore 
declines  to  adopt  the  recommendations 
for  a  single  govemment-v\ride  threshold 
to  trigger  bimdling  reviews  and  the 
additional  documentation  reqmrements 
for  substantial  bundling  (discussed 
below).  SBA  is  instead  adopting  the 
proposed  threshold  of  $7  million  for 
DOD,  $5  million  for  NASA,  DOE  and 
GSA,  and  $2  million  for  all  other 
agencies.  These  agency-specific  levels 
will  captiue  those  procurements  that 
would  most  likely  involve  contract 
bundling  for  individual  agencies,  will 
minimize  the  disruption  to  the 
procurement  process,  and  will  properly 
account  for  the  limited  resoiu^es  and 
contracting  persoimel  to  conduct  the 
bundling  reviews. 

3.  Comments  on  Compliance  With 
Subcontracting  Plans 

The  redesignated  §  125.2(b)(6)(iii){C) 
under  the  proposed  rule  clarifies  the 
language  of  the  former 
§  125.2(b)(5)(iii){C)  to  make  clear  that  as 
part  of  the  responsibilities  of  PCRs  to 
ensure  that  small  business  participation 
is  maximized  through  subcontracting 
opportunities,  PCRs  may  review  an 
agency's  oversight  of  its  subcontracting 
programs,  including  the  agency's  overall 
and  individual  assessment  of  contractor 
compliance.  The  proposed 
§  125.2(b)(6){iii)(C)  contemplates  a 
systemic  review  of  an  agency's  general 
assessment  of  subcontracting  plan 
compliance  to  facilitate  greater 
consistency  in  agency  oversight  in  the 
futm-e. 

SBA  received  1 1  comments  on  this 
proposed  clariiication.  Although  the 
comments  applauded  the  intent  of 
proposed  §  125.2(b)(6)(iii)(C),  the 
majority  of  the  comments  indicated  that 
it  is  insufficient  to  monitor  and  ensure 
compliance  with  subcontracting  plans. 
Three  commenters  recommended  the 
imposition  of  penalties  or  sanctions  on 
large  prime  contractors  for 
noncompliance  with  their  small 
business  subcontracting  plans.  The 
Federal  Acquisition  Regulation  (FAR) 
already  provides  for  liquidated  damages 
for  noncompliance  with  subcontracting 
plans.  Under  FAR  section  19.750-7,  a 
prime  contractor  is  liable  for  such 
damages  for  failing  to  make  a  "good 
faith  effort"  to  comply  with  its 
subcontracting  plans.  Since  governing 
regulations  already  provide  monetary 


consequences  for  noncompliance  with 
subcontracting  plans,  SBA  is  not 
adopting  this  recommendation. 

Continuing  on  the  issue  of 
compliance  with  subcontracting  plans, 
one  commenter  suggested  that  SBA 
explore  incentives  that  would  reward 
large  prime  contractors  that  achieve 
their  subcontracting  goals.  Along  those 
lines,  another  commenter  similarly 
recommended  reinforcing  prime 
contractor  compliance  with 
subcontracting  plans  by  requiring  the 
inclusion  in  all  solicitations  a  past 
performance  evaluation  factor  assessing 
subcontracting  plan  compliance.  This 
commenter  believed  that  such  a 
mandatory  source  selection  factor,  in 
both  bundled  and  non-bundled 
acquisitions  alike,  would  encourage 
greater  small  business  subcontracting 
awards.  Additionally,  because  of  the 
increase  in  task  and  delivery  orders 
under  multiple  award  contracts,  the 
commenter  also  suggested  that  the 
regulations  encourage  the  inclusion  of  a 
similar  evaluation  source  selection 
criterion  for  task  and  delivery  order 
awards. 

Another  commenter  recommended 
that  large  businesses  that  are  awarded 
task  and  delivery  orders  under  GSA's 
Federal  Supply  Schedule  (FSS)  should 
be  subject  to  the  requirement  for 
subcontracting  plans  under  section  8(d) 
of  the  Small  Business  Act,  15  U.S.C. 
637(d). 

SBA  agrees  that  a  subcontracting  plan 
compliance  evaluation  factor  may  serve 
as  an  effective  incentive  to  encourage 
greater  compliance  with  the  plans.  SBA 
is  therefore  adopting  the  proposed 
§  125.2(b)(6)(iii),  with  a  new  paragraph 
(D),  recommending  a  separate 
evaluation  factor  of  "significant  weight" 
for  achievements  of  subcontracting  goals 
on  previous  contracts.  SBA  declines  to 
make  that  evaluation  factor  mandatory 
or  to  extend  it  to  task  and  delivery  order 
awards  at  this  time,  since  it  has  not  yet 
determined  the  potential  impact  of  such 
requirements. 

Also,  regarding  the  issue  of  SBA's 
review  of  subcontracting  compliance, 
one  commenter  suggested  that  the 
regulations  mandate  that  PCRs  share 
their  compliance  assessments  with 
SBA's  breakout  PCRs,  who  are  assigned 
to  major  contracting  centers.  This 
conunenter  also  recommended  that  SBA 
develop  a  system  to  enable  PCRs  and 
breakout  PCRs  to  submit  their 
assessments  to  the  cognizant  contracting 
officer. 

Two  commenters  expressed  the  need 
for  further  guidance  on  evaluating 
compliance  with  subcontracting  plans 
and  a  contractor's  "good  faith"  efforts  to 
achieve  its  small  business  goals.  One  of 


these  two  commenters  further  indicated 
that  government  agencies  should  be 
required  to  "evaluate  large  businesses 
on  the  same  basis  and  understanding  of 
the  small  business  subcontracting  plan 
regulations."  This  commenter  also 
complained  that  large  businesses  need 
additional  guidance  in  completing 
commercial  plans,  which  cover  a 
commercial  contractor's  entire  fiscal 
year  and  commercial  production. 

Two  additional  commenters 
recommended  that  in  addition  to  goals, 
subcontracting  plans  should  include 
other  information,  such  as  a  description 
of  the  nature  of  the  work  to  be 
subcontracted  and  the  efforts  the  offeror 
will  make  to  ensure  that  small 
businesses  have  an  equitable 
opportunity  to  compete  for 
subcontracts. 

Likewise,  another  commenter 
suggested  that  prime  contractor 
subcontracting  plans  should  be 
reviewed  not  only  for  the  extent  of  small 
business  participation,  but  also  for  the 
extent  to  which  they  generate 
"reasonable  profit  m;;  ,ins"  for  small 
businesses.  This  commenter  explained 
that  review  of  the  small  busii    ss  profit 
margins  is  necessarj'  b'  :ause  prime 
contractors  often  give  lOe  low  margin, 
high  revenue  producing  products  to 
small  businesses,  and  thereby  achieve 
their  percentage  of  participation  but 
leave  the  small  business  with  little 
profit.  This  commenter  also 
recommended  the  collection  and 
dissemination  of  best  practices  and 
strategies  for  maximizing  small  business 
prime  and  subcontract  opportunities. 

SBA  agrees  that  effective  procedures 
to  mitigate  the  effects  of  contract 
bundling  on  small  businesses 
necessitates  more  stringent 
requirements  for  monitoring  compliance 
with  subcontracting  plans  to  ensure  that 
small  businesses  receive  the  maximum 
practical  opportunity  to  participate  as 
subcontractors  in  large  Federal 
contracts.  Many  of  the  commenters 
recommended  amendments  that  require 
further  consideration  to  evaluate  their 
likely  effectiveness  and  impact  on  the 
procurement  process.  As  a  result.  SBA 
is  proposing  a  separate  rule,  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  to  address  many  of  these 
comments  and  suggestions,  including 
the  suggestion  for  more  guidance  in 
determining  good  faith  compliance. 

Although  published  separately,  that 
proposed  rule  addressing  the  comments 
on  §  125.2(b)(6)(iii){C),  remains  part  of 
the  Administration's  initiative  to 
implement  OMB's  October  2002  report 
on  contract  bundling.  However,  because 
the  rule  proposes  additional  changes  to 
SBA's  regulations  that  were  not 
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published  for  public  comment  as  part  of 
SB  As  earlier  January  31,  2003, 
proposed  rule,  SBA  is  publishing  these 
proposed  changes  separately  to  solicit 
public  comment  before  they  become 
final. 

4.  Comments  on  Requirement  for  PCR. 
SBS  and  OSDBU  Cooperation 

SBA  received  four  comments 
addressing  proposed  §  125.2(b)(8).  This 
section  reiterates  the  requirement  for 
PCRs  to  work  with  SBSs  and  agency 
OSDBUs  as  early  in  the  acquisition 
process  as  practicable,  to  identify' 
acquisitions  involving  bundling  and  to 
increase  small  business  prime  contract 
participation.  Several  of  the  commenters 
requested  additional  language  and 
guidance  for  developing  and  monitoring 
the  utilization  of  small  business  teams 

Additionally,  two  of  the  commenters 
did  not  believe  that  the  amendment 
sufficiently  referenced  joint  ventures, 
teaming  and  mentor-protege 
relationships  as  effective  mechanisms 
for  increasing  small  business  access  to 
Federal  procurements.  One  of  these 
commenters  maintained  that  small 
business  involvement  in  Federal 
procurements  through  subcontracting 
should  be  the  e.xception  rather  than  the 
rule.  Another  commenter  suggested  that 
small  business  teams  should  be  based 
on  "market  driven  strategies  to  develop 
the  competitiveness  of  small  firms  in 
non-traditional  areas  of  weakness." 

SBA  agrees  that  additional  guidance 
on  identifying  and  developing  small 
business  teams  is  necessary. 
Nonetheless,  proposed  §  125.2(b)(8)  was 
not  intended  to  provide  such  detailed 
guidance  The  efforts  to  develop 
additional  guidance  are  part  of  a 
separate  administrative  initiative  to 
implement  one  of  OMB's  non-regulator\' 
recommendations  under  Action  Item  8 
of  its  October  2002  bundling  report. 
That  item  requires  SBA  to  collect  and 
disseminate  best  practices  for 
maximizing  small  business 
opportunities.  In  implementing  that 
recommendation,  on  January  23,  2003, 
SBA  issued  a  memorandum  to  Senior 
Procurement  Executives  and  (3SDBU 
Directors,  requesting  proven  strategies 
for  increasing  opportunities  for  small 
businesses.  The  memorandum  invited 
the  officials  to  submit  to  SBA's  Office  of 
Government  Contracting  no  later  than 
February  28,  2003,  best  practices  for 
maximizing  small  business 
opportunities. 

Once  SBA  completes  its  review  of  the 
agency  submissions,  it  will  publish  a 
compilation  of  best  practices,  strategies 
and  guidance  for  maximizing  prime  and 
subcontracting  opportunities  for  small 
businesses.  Since  SBA  will  provide 


additional  guidance  on  small  business 
teams  as  part  of  this  separate  initiative, 
it  will  not  include  such  guidance  in  this 
rulemaking  action  and  is  therefore 
adopting  §  125.2(b)(8)  as  proposed. 

5  Comments  on  Clarification  of 
Bundling  Definition 

SBA  received  seven  comments  on  its 
proposal  to  implement  the  OMB 
bundling  report  recommendation  to 
require  bundling  reviews  for  task  and 
delivery  order  awards  under  multiple 
award  contract  vehicles.  The  proposed 
regulations  add  new  §  125.2(d)(l)(iii)  to 
define  a  "single  contract"  to  include:  (1) 
an  indefinite  quantity  contract  awarded 
to  two  or  more  sources  under  a  single 
solicitation  for  the  same  or  similar 
supplies  and  services;  and  (2)  an  order 
under  a  FSS  contract  or  a  task  or 
delivery  order  contract  awarded  by 
another  agency.  The  proposed  rule  also 
adds  new  tj  125.2(d)(l)(iv)  defining  an 
"order"  as  an  order  placed  under  a  FSS 
contract  or  a  task  or  delivery  order 
contract  awarded  by  another  agency. 
The  purpose  of  providing  definitions  of 
a  "single  contract"  and  an  "order"  is  to 
clarifv'  that  task  and  delivery  orders 
under  multiple  award  contract  vehicles 
are  subject  to  the  applicable 
requirements  for  bundling  reviews  and 
justifications. 

The  majoritv  of  the  seven  commenters 
expressed  support  for  the  proposed 
clarification.  ()ne  commenter  suggested 
that  SBA  clarify  that  the 
§  125.2(d)(l)(iii)  definition  of  "single 
contract"  is  "for  purposes  of  this 
subpart  125.2  only."  Section 
125.2(d)(l)(iii)  already  contains  the 
qualifving  statement  "as  used  in  this 
definition."  SBA  believes  that  language 
sufficientlv  clarifies  that  the  definition 
of  "single  contract"  is  provided  as  part 
of  the  overall  definition  of  contracting 
bundling.  There  is  therefore  no  need  for 
further  clarifying  language. 

By  far,  the  most  common  issue  the 
commenters  raised  on  the  proposed 
definition  of  "single  contract"  and 
"order"  was  the  type  of  multiple  award 
contracts  encompassed  under  the 
proposed  definition.  One  commenter 
complained  that  the  definition  did  not 
fully  implement  OMB's  bundling 
recommendation  to  close  the  loophole 
of  bundling  task  and  delivery  order 
awards  because  it  does  not  cover  the 
orders  an  agency  issues  against  its  own 
multiple  award  contracts.  This 
commenter  pointed  out  that  the  new 
definition  only  covers  the  orders  placed 
against  GSA's  FSS,  or  against  an 
indefinite  quantity  contract  awarded  by 
another  agencv.  This  commenter  urged 
that  the  definition  of  contract  bundling 
should  include  orders  placed  against 


indefinite  quantity,  multiple  award 
contracts  awarded  by  any  agency. 

Also  on  this  issue,  two  otner 
commenters  indicated  that  the 
regulations  should  not  exempt  an 
agency's  order  against  its  own  multiple 
award  contract,  since  agencies  may  also 
bundle  requirements  when  ordering 
against  their  own  multiple  award 
contracts. 

SBA  does  not  agree  that  an  agency's 
orders  against  its  own  contract  should 
be  subject  to  bundling  reviews.  The 
underlying  multiple  award  contract  of 
an  agency  is  subject  to  the  requirements 
for  SBS  and  PCR  review  for  contract 
bundling  and  small  business 
participation.  Unlike  FSS  orders, 
theoretically,  the  SBS  and  PCR  reviews 
of  an  agency's  proposed  acquisition 
strategy  or  plan  for  its  multiple  award 
contract  should  encompass  that 
agency's  anticipated  orders  under  that 
contract.  Consequently,  the  agency's 
own  orders  presumably  were  part  of  the 
underlying  PCR  and  SBS  review.  It 
would  therefore  be  duplicative  to 
require  yet  another  bundling  review  of 
each  individual  order  the  agency  places 
against  its  already  reviewed  multiple 
award  contract.  As  a  result.  SBA  is  not 
adopting  this  recommendation, 
particularly  in  light  of  the  limited 
resources  available  to  conduct  the 
reviews. 

Another  commenter  asserted  that  the 
proposed  clarification  under 
t?§  125.2(d)(l)(iii)  and  (iv)  is  "vague  as 
to  whether  task  or  delivery  orders  added 
to  existing  contracts  will  be  covered  by 
the  definition  and  reviewed,  or  whether 
only  task  or  delivery  orders  over  certain 
thresholds  will  be  reviewed.  "  Under  the 
proposed  definitions,  task  and  delivery 
order  awards  under  any  indefinite 
quantity  contract  other  than  an  agency's 
own  multiple  award  contract,  would  be 
subject  to  SBS  review  under 
§  125.2(b)(2).  if  it  is  above  the 
established  threshold,  and  would  be 
subject  to  review  by  the  cognizant  PCR 
under  §  125.2(b)(3).  if  it  involves 
bundling. 

In  particular,  since  §  125.2(b)(2) 
requires  procuring  activities  to  submit 
acquisitions  strategies  above  the 
established  threshold  to  SBSs.  strategies 
that  contemplate  orders  that  are  above 
the  threshold  and  that  are  not  against  an 
agency's  own  multiple  award  contract, 
would  be  subject  to  SBS  review  for 
bundling.  Second,  §  125.2(b)(3)  requires 
a  procuring  activity  to  submit  a  copy  of 
a  proposed  acquisition  strategy  to  the 
PCR.  whenever  that  strategy  involves  a 
bundled  requirement.  Because 
§§  125.2(d)(l)(iii)  and  (iv)  define  a 
bundled  requirement  to  include  certain 
task  and  delivery  orders  under  another 
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agency's  contract,  agencies  would  be 
required  to  submit  such  orders  to  PCRs 
for  review,  when  the  orders  include 
bundling. 

The  final  comment  on  proposed  . 
§§  125.2(d)(l){iii)  and  (iv)  noted  that  the 
proposed  definition  of  bundling  is 
deficient  because  it  does  not  cover  "new 
work."  Contrary  to  that  commenter's 
assertion,  nothing  in  the  regulations 
exempts  a  new  requirement  from  falling 
within  the  scope  of  the  definition  of 
contract  bundling.  The  regulatory 
definition  of  "separate  smaller  contract" 
is  based  on  the  definition  of  that  term 
under  Section  3(o)(3)  of  the  Small 
Business  Act,  15  U.S.C.  632(o)(3).  Like 
the  statutory  definition,  §  125.2(d)(l)(ii) 
defines  a  "separate  smaller  contract"  for 
purposes  of  a  bimdled  contract,  as  one 
that  "has  previously  been  performed  by 
one  or  more  small  business  concerns  or 
was  suitable  for  award  to  one  or  more 
small  business  concerns."  This 
definition  does  not  mean  that  none  of 
the  individual  requirements  comprising 
the  bundled  acquisition  can  qualify  as 
"new  work."  Instead,  it  requires  that 
some  portion  of  the  bundled 
procurement  must  have  been  either 
performed  or  suitable  for  performance 
by  a  small  business. 

After  considering  all  of  the  comments 
on  proposed  §§  125.2(d)(l)(iii)  and  (iv), 
SBA  believes  that  the  amendment 
effectively  implements  OMB's 
recommendation  to  compel  bundling 
reviews  of  task  and  delivery  orders.  SBA 
is  therefore  adopting  the  definition  of 
"single  contract"  as  proposed  in 
§  125.2(d)(l){iii),  but  is  deleting  the 
proposed  definition  of  "order"  imder 
§  125.2(d)(l}(iv),  as  unnecessary. 

6.  Comments  on  Amendments 
Concerning  "Substantial  Bundling" 

In  an  effort  to  streamline  the 
requirements  for  reviewing  and 
justifying  bundled  requirements,  this 
proposed  rule  provides  new 
§  125.2{d)(l)(v)  to  replace  the  existing 
§  125.2(d)(l)(iii).  This  new  section 
defines  "substantial  bundling"  as  any 
bundling  that  meets  the  dollar  amoimts 
specified  in  proposed  §  125.2(b){2){i). 
The  proposed  rule  also  adds  new 
§  125.2(d)(7)(i)(E),  requiring  that  in  the 
event  of  substantial  bundling,  the 
agency  must  identify  the  alternative 
strategies  that  would  reduce  or 
minimize  the  scope  of  the  bundling  and 
the  rationale  for  not  selecting  those 
alternatives.  The  rule  further  proposed 
new  §  125.2(d)(7)(ii),  directing  the 
procuring  agency  to  provide  the  PCR 
and  agency  OSDBU  a  copy  of  the 
proposed  acquisition  strategy  containing 
substantial  bundling  and  the  required 


analysis,  at  least  30  days  prior  to  the 
release  of  a  solicitation. 

SBA  received  one  comment  on  this 
proposal.  This  commenter  objected  to 
the  amendments  because  the  commenter 
believes  that  government  acquisition 
professionals  need  additional  training 
and  support  and  because  the  change 
will  increase  the  workload  of 
contracting  officers. 

SBA  recognizes  that  lowering  the 
threshold  for  "substantial  bundling" 
would  mean  enlarging  the  number  of 
procurements  that  would  require  the 
additional  written  justification  under 
§  125.2(d)(7).  However,  SBA  continues 
to  believe  that  this  change  will  simplify 
the  application  of  §  125.2(b)(2)(i)  and 
§  125.2(d)(7),  by  using  the  same  three- 
tier  dollar  threshold  to  trigger  the 
bundling  reviews  and  the  required 
supporting  analysis  for  substantial 
bundling.  Also,  the  changes  in  the 
requirement  for  written  justifications  are 
consistent  with  OMB's  report 
recommendations  relating  to  the 
identification  of  alternative  acquisition 
strategies.  As  a  result,  SBA  is  adopting 
these  proposed  amendments  with  one 
change.  SBA  renumbered 
§  125.2(d)(l)(v)  as  §  125.2(d)(l)(iv). 

7.  Comments  on  Requirement  for 
Contract  Bundling  Report 

SBA  received  three  comments  on  its 
proposal  to  add  new  §  125.2(e)  to 
impose  a  new  OSDBU  oversight 
function.  The  proposed  §  125.2(e) 
dictates  that  OSDBUs  conduct  periodic 
reviews  to  assess:  (1)  The  extent  to 
which  small  businesses  are  receiving 
their  fair  share  of  Federal  procurements; 
(2)  the  adequacy  of  bundling 
documentation  and  justification;  and  (3) 
the  adequacy  of  actions  taken  to 
mitigate  the  effects  of  necessary  and 
justified  contract  bundling,  including 
the  agency's  oversight  of  compliance 
with  subcontracting  plans.  OSDBUs  also 
would  be  required  to  submit  a  copy  of 
their  assessment  to  the  Agency  Head 
and  SBA  Administrator. 

One  commenter  recommended  that 
this  section  be  amended  to  require  that 
Federal  agencies  negotiate  with  SBA 
two-part  goals  for  prime  and  subcontract 
awards  to  the  various  types  of  small 
businesses  and  that  OSDBUs  assess  and 
track  the  awards  to  the  various 
categories  of  small  business  concerns. 

SBA  declines  to  adopt  this 
recommendation  because  there  is 
already  a  process  in  place  for 
negotiating  small  business  goals. 
Section  15(j)  of  the  Small  Business  Act. 
15  U.S.C.  644(j),  charges  SBA  wiUi 
responsibility  for  negotiating  small 
business  goals  with  Federal  agencies. 
Pursuant  to  those  responsibilities,  the 


SBA  has  issued  Coaling  Guidelines  that 
provide  policy  direction  for  establishing 
annual  goals,  reporting  procurement     . 
activity  and  submitting  corrective  action 
plans  when  the  goals  are  not  satisfied. 
See  http://sba.gov/GC.  Most  recently,  on 
July  23,  20tW,  SBA  published  a  notice 
in  the  Federal  Register,  soliciting 
comments  on  proposed  revisions  to  its 
Coaling  Guidelines.  68  FR  43566.  The 
proposed  revisions  clarif\'  SBA's  goaling 
policies  and  are  designed  to  ensure  that 
the  process  is  transparent.  The  proposed 
Goaling  Guidelines  are  posted  on  SBAs 
Web  site  at  bttp://w\s'w.sba.gov/GC/ 
goals.  Accordingly,  there  is  no  need  for 
SBA  to  revise  §  125.2(e)  to  address  SBA 
procedures  for  negotiating  and 
monitoring  goal  achievements. 

Another  commenter  suggested  that 
SBA  require  annual  OSDBU  reviews 
rather  than  "periodic"  reviews.  This 
commenter  also  suggested  that  the 
OSDBU  reviews  encompass  agency 
performance  in  the  area  of  contracting 
with  women  and  minority-owned  small 
businesses. 

SBA  agrees  that  a  requirement  for 
"annual"  reviews  is  much  clearer  than 
one  for  merely  "periodic"  reviews. 
Thus.  SBA  has  incorporated  that 
suggestion.  SBA  is  not.  however, 
adopting  the  second  recommendation 
regarding  the  contents  of  the  OSDBU 
reviews.  The  proposed  §  125.2(e) 
already  provides  that  the  OSDBU  review 
should  address  the  extent  to  which 
small  businesses  are  receiving  their  fair 
share  of  Federal  procurement,  which 
includes  contracting  with  women  and 
minority-owned  small  businesses.  There 
is,  therefore,  no  need  to  single  out  these 
two  categories  of  small  businesses  in  the 
section.  For  this  reason,  SBA  has 
adopted  §  125.2(e)  as  proposed,  with  the 
exception  of  changing  the  requirement 
for  periodic  review  to  reviews  on  an 
annual  basis. 

C.  Compliance  With  Executive  Orders 
12866,  12988,  and  13132,  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Ch.  35),  and  the  Regidatory  Flexibility 
Act  (5  U.S.C.  601-612) 

OMB  has  determined  that  this  final 
rule  is  a  significant  regulatory'  action 
under  Executive  Order  12866.  The  rule 
implements  the  recommendations  of  the 
OMB  report  entitled  "Contract 
Bundling:  A  Strategy'  for  Increasing 
Federal  Contracting  Opportunities  for 
Small  Business."  This  rule  is  part  of  the 
President's  initiative  for  small  business 
growth. 

For  purposes  of  Executive  Order 
12988,  SBA  has  drafted  this  proposed 
rule,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  section  3  of  that  Order. 


60012  Federal  Register/ Vol.  68,  No.  202 /Monday,  October  20.  2003 /Rules  and  Regulations 


For  purposes  of  Executive  Order 
13132.  SBA  has  determined  that  this 
proposed  rule  has  no  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35.  SBA 
has  determined  that  this  proposed  rjile 
imposes  no  new  reporting  or 
recordkeeping  requirements. 

The  Regulatory  Flexibility  Act  (RFA). 
5  L'.S.C.  601.  ct  seq..  requires  that  SBA 
publish  a  final  regulatory  flexibility 
analysis.  According  to  the  RFA.  the 
analysis  must  include:  (1)  A  statement 
of  need  for  and  objectiye  of  the  rule;  (2) 
a  summary  of  significant  issues  raised 
by  public  comments  in  response  to 
SBA's  Initial  Regulatory  Flexibility  Act 
(IRFA)  and  an  assessment  of  issues  and 
changes  made  as  a  result;  (3)  a 
description  of  and  estimate  of  the 
number  of  small  entities  to  which  the 
rule  applies;  (4)  a  description  of  the 
reporting,  recordkeeping  and  other 
compliance  requirements  and  an 
estimate  of  the  classes  of  small  entities 
subject  to  the  requirements  and  type  of 
professional  skill  necessary  for  the 
preparation  of  the  report  or  record;  and 
(5)  a  description  of  the  steps  the  agency 
has  taken  to  minimize  the  significant 
economic  impact  on  small  entities 
consistent  with  the  objectives  of 
applicable  statutes  and  of  the  reasons 
the  agency  selected  the  alternative 
adopted  in  the  rule. 

1.  Reason  for  and  Objective  of  the  Rule 

The  objective  of  this  rule  is  to  further 
the  Administration's  commitment  to 
create  a  government  strategy  for 
unbundling  Federal  contracts  to 
increase  Federal  contracting 
opportunities  for  small  business.  The 
rule  will:  (1)  Revise  the  definition  of 
"bundling"  to  apply  to  orders  placed 
against  Federal  Supply  Schedules, 
Government-wide  Acquisition 
Contracts,  and  Multi-agency  Contracts 
when  those  orders  meet  the  definition; 
(2)  require  the  SBS  to  coordinate  agency 
acquisition  strategies  at  specified  dollar 
thresholds  and  notify'  the  agency  Office 
OSDBU  when  those  strategies  include 
unidentified  or  unjustified  bundling;  (3) 
reduce  the  threshold  and  revise  the 
documentation  required  for  "substantial 
bundling;"  (4)  require  contracting 
officers  to  provide  bundling  justification 
documentation  to  the  agency  OSDBl' 
when  substantial  bundling  is  involved; 
and  (5)  require  agency  OSDBUs  to 
conduct  annual  reviews  of  agency 
efforts  to  maximize  small  business 
participation  in  procurements. 


2  Summon-  of  Public  Comments  in 
Responsf'  to  IRFA 

SBA  received  no  comments  on  its 
IRFA. 

3.  Estimate  of  the  X'umber  of  Small 
Entities  To  Which  Rule  Apphes 

This  final  rule  will  apply  indirectly  to 
all  large  and  small  entities  that  seek 
award  of  Federal  t:(intracts.  The  rule  is 
expected  <o  have  a  positive  economic 
impact  on  small  prime  c;ontractors  and 
subcontractors  by  providing  more 
Federal  contracting  opportunities  for 
small  businesses.  In  the  SBA's  2001 
State  of  Small  Business  Report  filed 
w  ith  the  House  and  .Senate  Small 
Business  Committees,  SBA  identified 
only  four  material  bundling  cases  with 
a  total  value  of  $fiO  million  for  the  first 
three  quarters  of  Fiscal  Year  (FY)  2001. 
This  represents  0.0004%  of  Federal 
contract  dollar  ai:tivitv  ($60  million 
divided  by  S150  billion  for  the  first 
three  quarters  of  the  fiscal  year).  Based 
on  FY  2001  data,  the  final  rule  will 
impact  approximately  $3  billion  in 
orders  placed  against  FSS  contracts, 
government-wiile  acquisition  contracts, 
and  multi-agency  contracts.  Applying 
the  contract  bundling  estimate  of 
0.0004"u  to  these  un-reviewed  orders, 
SBA  expects  approximately  Si  million 
will  be  identified  as  bundled.  This  rule 
establishes  a  three-tier  dollar  threshold 
of  $7  million  for  DOD.  $5  million  for 
NASA.  DOE  and  CSA.  and  $2  million 
for  all  other  civilian  agencies.  The  dollar 
amount  is  based  on  a  comparative 
analysis  of  the  number  and  size  of  the 
contracting  actions  of  the  major 
procuring  activities  and  is  intended  to 
target  reviews  of  the  contracting  actions 
that  would  most  likely  involve  contract 
bundling,  without  undue  disruption  to 
the  acquisiti(m  process. 

4.  Description  of  Reporting  and  Other 
Comphance  Requirements 

This  rule  imposes  no  new  reporting  or 
recordkeeping  requirements. 

5.  Summary  of  Efforts  to  Minimize 
Significant  Economic  Impact 

In  the  preamble  to  this  rule,  SBA 
addressed  the  steps  the  Agency  has 
taken  to  minimize  significant  adverse 
economic  impact  (m  small  entities 
consistent  with  the  objectives  of 
applicable  statutes  and  the  reasons  the 
Agency  selected  the  alternatives 
adopted  in  this  rule. 

List  of  Subjects  in  13  CFR  Fart  125 

(k)vernment  contracts.  Government 
procurement.  Reporting  and 
recordkeeping  requirements,  Small 
business.  Technical  assistance. 


■  For  the  reasons  set  forth  in  the 
preamble.  SBA  amends  13  CFR  part  125 
as  follows: 

PART  125-GOVERNMENT 
CONTRACTING  PROGRAMS 

■  1.  The  authority  citation  for  13  CFR 
part  125  continues  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(fi).  637  and 
h44;  ;n  i;..S.r  9701  and  9702. 

■  2.  Amend  §  125.2  as  fallows: 

■  a.  By  revising  the  heading  of  paragraph 
(b): 

■  b.  By  revising  paragraph  (b)(1); 

■  c.  By  redesignating  paragraphs  (b)(2) 
through  (b)(7)  as  paragraphs  (b)(3) 
through  (b)(8); 

■  d.  By  adding  new  paragraph  (b)(2); 

■  e.  By  revising  redesignated  paragraph 
(b)(3),  introductory  text,  (b)(6)(iii),  and 
(b)(8); 

■  f.  By  revising  paragraphs  (d)(l)(iii), 
(d)(2)(i)  and  (ii),  (d)(5)(i)(A)  and  (B)  and 
(d)(7),  and  adding  paragraph  (d)(l)(iv); 
and 

■  g.  By  adding  paragraph  (e). 

The  revisions  and  additions  to  §  125.2 
read  as  follows: 

§  125.2    Prime  contracting  assistance. 

***** 

(b)  Responsibilities  in  the  acquisition 
planning  process.  (1)  SBA  Procurement 
Center  Representatives  (PCRs)  are 
generally  located  at  Federal  agencies 
and  buying  activities  which  have  major 
contracting  programs.  PCRs  are 
responsible  for  reviewing  all 
acquisitions  not  set-aside  for  small 
businesses  to  determine  whether  a  set- 
aside  is  appropriate  and  to  identify 
alternative  strategies  to  maximize  the 
participation  of  small  businesses  in  the 
procurement. 

(2)  As  early  in  the  acquisition 
planning  process  as  practicable,  but  no 
later  than  30  days  before  the  issuance  of 
a  solicitation,  or  prior  to  placing  an 
order  without  a  solicitation,  the 
procuring  activity  must  coordinate  with 
the  procuring  activity's  Small  Business 
Specialist  (SBS)  when  the  acquisition 
strategy  contemplates  an  acquisition 
meeting  the  dollar  amounts  in 
paragraph  (b)(2)(i)  of  this  section,  unless 
the  contract  or  order  is  entirely  reserved 
or  set-aside  for  small  business  concerns 
as  authorized  under  the  Small  Business 
Act.  The  SBS  must  notify  the  agency 
Office  of  Small  and  Disadvemtaged 
Business  Utilization  (OSDBU)  if  the 
strategy  or  plan  includes  bundled 
requirements  that  the  agency  has  not 
identified  as  bundled  or  includes 
unnecessary  or  unjustified  bundling  of 
requirements.  If  the  strategy  involves 
substantial  bundling,  the  SBS  shall 
assist  in  identifying  alternative 
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strategies  that  would  reduce  or 
minimize  the  scope  of  the  bimdling. 

(i)  The  procuring  activity  must 
coordinate  the  acquisition  strategy  with 
the  cognizant  SBS  in  accordance  with 
paragraph  (b)(2)  of  this  section  if  the 
estimated  acquisition,  contract  or  order 
value  is: 

(A)  $7  million  or  more  for  the 
Department  of  Defense; 

(B)  $5  million  or  more  for  the 
National  Aeronautics  and  Space 
Administration,  the  General  Services 
Administration,  and  the  Department  of 
Energy;  and 

(C)  $2  million  or  more  for  all  other 
agencies. 

(ii)  If  the  strategy  contemplates 
multiple  award  contracts  or  multiple 
award  orders  under  the  Federal  Supply 
Schedule  or  a  task  or  delivery  order 
contract  awarded  by  another  agency,  the 
thresholds  in  paragraph  (b)(2)(i)  of  this 
section  apply  to  the  cumulative 
estimated  value  of  the  multiple  award 
contracts  or  orders,  including  options. 

(3)  A  procuring  activity  must  provide 
a  copy  of  a  proposed  acquisition 
strategy  (e.g..  Department  of  Defense 
Form  2579,  or  equivalent)  to  the 
applicable  PCR  (or  to  the  SEA  Office  of 
Government  Contracting  Area  Office 
serving  the  area  in  which  the  buying 
activity  is  located  if  a  PCR  is  not 
assigned  to  the  procuring  activity)  at 
least  30  days  prior  to  a  solicitation's 
issuance  whenever  a  proposed 
acquisition  strategy: 
***** 

(6)  *  *  * 

(iii)  The  PCR  will  also  work  to  ensure 
that  small  business  participation  is 
maximized  through  teaming 
arrangements  and  subcontracting 
opportunities.  This  may  include: 

(A)  Recommending  that  the 
solicitation  and  resultant  contract 
specifically  state  the  small  business 
subcontracting  goals,  which  are 
expected  of  the  contractor  awardee; 

(B)  Recommending  that  the  small 
business  subcontracting  goals  be  based 
on  total  contract  dollars  instead  of 
subcontract  dollars; 

(C)  Reviewing  an  agency's  oversight  of 
its  subcontracting  program,  including  its 
overall  and  individual  assessment  of  a 
contractor's  compliance  with  its  small 
business  subcontracting  plans.  The  PCR 
will  furnish  a  copy  of  the  information  to 
the  SBA  Commercial  Market 
Representative  (CMR)  servicing  the 
contractor;  and 

(D)  Recommending  that  a  separate 
evaluation  factor  with  significant  weight 
is  established  for  the  extent  to  which 
offerors  attained  their  subcontracting 
goals  on  previous  contracts. 


(8)  PCRs  will  work  with  the  cognizant 
SBS  and  agency  OSDBU  as  early  in  the 
acquisition  process  as  practicable  to 
identify  proposed  solicitations  that 
involve  bundling,  and  with  the  agency 
acquisition  officials  to  revise  the 
acquisition  strategies  for  such  proposed 
solicitations,  where  appropriate,  to 
increase  the  probability  of  participation 
by  small  businesses,  including  small 
business  contract  teams,  as  prime 
contractors.  If  small  business 
participation  as  prime  contractors 
appears  unlikely,  the  SBS  and  PCR  will 
facilitate  small  business  participation  as 
subcontractors  or  suppliers. 
***** 

(d)  *  *  * 
(1)  *  *  * 

(iii)  Single  contract,  as  used  in  this 
definition,  includes: 

(A)  Multiple  awards  of  indefinite- 
quantity  contracts  under  a  single 
solicitation  for  the  same  or  similar 
supplies  or  services  to  two  or  more 
sources;  and 

(B)  An  order  placed  against  an 
indefinite  quantity  contract  under  a 
Federal  Supply  Schedule  contract  or  a 
task  or  delivery  order  contract  awarded 

Tjy  another  agency  (i.e.,  Govermnent- 
wide  acquisition  contract  or  multi- 
agency  contract). 

(iv)  Substantial  bundling  means  anv 
bundling  that  meets  the  dollar  amounts 
specified  in  paragraph  (b)(2)(i)  of  this 
section. 

(2)*   *    * 

(i)  Structure  procurement 
requirements  to  facilitate  competition 
by  and  among  small  business  concerns, 
including  small  business  concerns 
owned  and  controlled  by  veterans,  small 
business  concerns  owned  and 
controlled  by  service-disabled  veterans, 
qualified  HUBZone  small  business 
concerns,  small  business  concerns 
owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals 
and  small  business  concerns  owned  and 
controlled  by  women;  and 

(ii)  Avoid  luinecessary  and  unjustified 
bundling  of  contract  requirements  that 
inhibits  or  precludes  small  business 
peirticipation  in  procurements  as  prime 
contractors. 
***** 

(5)  *   *    * 
(i)*   *   * 

(A)  Benefits  equivalent  to  10  percent 
of  the  contract  or  order  value  (including 
options)  where  the  contract  or  order 
value  is  $75  million  or  less;  or 

(B)  Benefits  equivalent  to  5  percent  of 
the  contract  or  order  value  (including 
options)  or  $7.5  million,  whichever  is 
greater,  where  the  contract  or  order 
value  exceeds  $75  million. 


(7)  Substantial  bundling,  (i)  Where  a 
proposed  prociu^ment  strategy  involves 
a  substantial  bundling  of  contract 
requirements,  the  procuring  agency 
must,  in  the  dociunentation  of  that 
strategy,  include  a  determination  that 
the  anticipated  benefits  of  the  proposed 
bundled  contract  justify  its  use,  and 
must  include,  at  a  minimum: 

(A)  The  analysis  for  bundled 
requirements  set  forth  in  paragraph 
(d)(5)(i)  of  this  section; 

(B)  An  assessment  of  the  specific 
impediments  to  participation  by  small 
business  concerns  as  prime  contractors 
that  will  result  ft-om  the  substantial 
bundling; 

(C)  Actions  designed  to  maximize 
small  business  participation  as  prime 
contractors,  including  provisions  that 
encoiuage  small  business  teaming  for 
the  substantially  bundled  requirement: 

(D)  Actions  designed  to  maximize 
small  business  participation  as 
subcontractors  (including  suppliers)  at 
any  tier  under  the  contract  or  contracts 
that  may  be  awarded  to  meet  the 
requirements:  and 

(E)  The  identification  of  the 
alternative  strategies  that  would  reduce 
or  minimize  the  scope  of  the  bundling, 
and  the  rationale  for  not  choosing  those 
alternatives  [i.e..  consider  the  strategies 
under  paragraphs  (b)(6)  (i)  and  (d)  of 
this  section). 

(ii)  At  least  30  days  prior  to  the 
solicitation  release,  the  procuring 
activity  shall  provide  the  PCR  and  the 
agency  OSDBU  a  copy  of  the  proposed 
acquisition,  including  the  analysis 
required  by  paragraph  (d)(7)  of  this 
section,  the  acquisition  plan,  any 
bundling  information  required  under 
paragraph  (b)(3)  of  this  section,  and  any 
other  relevant  information.  The  PCR  and 
agency  OSDBU  or  SBS,  as  applicable, 
shall  work  together  to  develop 
alternative  acquisition  strategies 
identified  in  paragraph  (b)(6)  of  this 
section  to  enhance  small  business 
participation. 
***** 

(e)  OSDBU  Oversight  Functions.  The 
Agency  OSDBU  must: 

(1)  Conduct  annual  reviews  to  assess 
the: 

(i)  Extent  to  which  small  businesses 
are  receiving  their  fair  share  of  Federal 
procurements,  including  contract 
opportunities  under  programs 
administered  under  the  Small  Business 
Act: 

(ii)  Adequacy  of  the  bundling 
documentation  and  justification:  and 

(iii)  Adequacy  of  actions  taken  to 
mitigate  the  effects  of  necessary  and 
justified  contract  bundling  on  small 
businesses  (e.g.,  review  agency  oversight 
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of  prime  contractor  subcontracting  plan 
compliance  under  the  subcontracting 
program). 


(2)  F'rovule  a  copy  of  the  assessment  Dated:  Oc:tober  '.i.  2003. 

under  paragraph  (e)(1)  of  this  section  to  Hector  V,  Barreto. 

the  Agencv  Head  and  SB  A  Administrator^ 

Administrator.  (FR  Uoc.  03-20,514  Filed  10-17-03;  8:45  am] 

BILLING  CODE  8025-01-P 


Rnni  R 


Ccx^nral      D  oniof  <ii-  /  \/r.  I        RQ        VIri         >  CI  9    /  \,<fi  n /-I  o  i;       0<-t/^^Q^     90        900"?   /  Prnr-iz-icorl      Pllloc 


Federal  Register /Vol.  68,  No.  202 /Monday,  October  20,  2003 /Proposed  Rules 


60015 


SMALL  BUSINESS  ADMINISTRATION        A.  Background 


13  CFR  Part  125 
RIN3245-AF12 

Small  Business  Government 
Contracting  Programs 

agency:  U.S.  Small  Business 

Administration. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  amends 
the  U.S.  Small  Business  Administration 
(SBA)  regulations  governing  small 
business  subcontracting  to  address 
several  comments  received  in  response 
to  SBA's  proposed  rule  on  contract 
bundling.  Specifically,  this  proposed 
rule  provides  a  list  of  factors  to  consider 
in  evaluating  prime  contractor's 
performance  and  good-faith  efforts  to 
achieve  the  requirements  in  its 
subcontracting  plan.  The  proposed  rule 
also  authorizes  the  use  of  goals  in 
subcontracting  plans,  and/ or  past 
performance  in  meeting  such  goals,  as  a 
factor  in  source  selection  when  placing 
orders  against  Federal  Supply 
Schedules,  government-wide 
acquisition  contracts,  and  multi-agency 
contracts. 

In  addition,  this  proposed  rule 
implements  statutory  provisions  and 
other  administrative  procedures  relating 
to  subcontracting  goals  and  assistance. 
In  particular,  the  proposed  rule  lists  the 
various  categories  of  small  businesses 
that  must  be  afforded  maximum 
practicable  subcontracting 
opportunities,  and  clarifies  the 
responsibilities  of  prime  contractors  and 
SBA's  Commercial  Market 
Representatives  (CMRs)  under  the 
subcontracting  assistance  program.  The 
proposed  rule  also  supplies  guidance  on 
Subcontracting  Orientation  and 
Assistance  Reviews  (SOAR),  which 
CMRs  perform  to  assist  prime 
contractors  to  understand  and  comply 
with  the  requirements  governing  the 
small  business  subcontracting  assistance 
program. 

DATES:  Comments  must  be  received  on 
or  before  December  19,  2003. 
ADDRESSES:  Send  comments  to  Dean 
Koppel,  Assistant  Administrator,  Office 
of  Policy  and  Research,  409  Third  St., 
SW.,  Mail  Code:  6500,  Washington,  DC 
20416,  by  e-mail  to 
dean.koppel@sba.gov,  or  to 
wuiv. regulations. gov,  or  by  facsimile  to 
(202) 205-6390. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dean  Koppel,  Assistant  Administrator, 
Office  of  Policy  and  Research,  (202) 
401-8150  or  dean.koppel@sba.gov. 

SUPPLEMENTARY  INFORMATION: 


On  Januan,'  31,  2003.  SBA  published 
a  proposed  rule  in  the  Federal  Register, 
67  FR  47244.  to  solicit  comments  on  its 
proposal  to  implement  several 
recommendations  included  in  the  Office 
of  Management  and  Budget's  October 
2002  report,  entitled  "Contract 
Bundling:  A  Strategy  for  Increasing 
Federal  Contracting  Opportunities  for 
Small  Business."  Several  of  the 
responding  commenters  identified  the 
need  for  more  guidance  on  evaluating 
large  prime  contractor  performance  and 
efforts  to  achieve  subcontracting  plans, 
including  examples  of  what  types  of 
conduct  constitute  "good-faith  "  efforts 
to  comply  with  subcontracting  plans. 

Under  section  8(d)(4)  of  the  Small 
Business  Act  (15  U.S.C.  637(d)(4)),  large 
businesses  awarded  a  Federal  prime 
contract  in  excess  of  $500,000,  or 
$1,000,000  for  construction  of  a  public 
facility,  must  submit  a  subcontracting 
plan  to  the  contracting  agency.  The 
subcontracting  plan  must  include  dollar 
and  percentage  goals  that  reflect  the 
maximum  practicable  utilization  of 
small  businesses  in  the  performance  of 
the  contract  as  subcontractors  or 
suppliers.  A  prime  contractor  that  fails 
to  make  a  good-faith  effort  to  achieve 
the  goals  in  its  subcontracting  plan  can 
be  found  in  material  breach  of  contract 
and  terminated  for  default  or  assessed 
liquidated  damages.  SBA  and  the 
Defense  Contract  Management  Agency 
(DCMA)  also  evaluate  good-faith  efforts 
when  they  perform  joint  post-award 
compliance  reviews  of  Department  of 
Defense  contractors.  Contracting  officers 
also  consider  a  contractor's  good-faith 
efforts  to  achieve  its  subcontracting 
goals  as  an  important  factor  in 
determining  whether  the  contractor 
deserves  an  acceptable  past  performance 
rating. 

This  proposed  rule  would  provide 
more  detailed  guidance  on  assessing 
good-faith  efforts  in  performance  of 
subcontracting  plans.  In  particular,  the 
proposed  rule  provides  specific 
examples  of  conduct  demonstrating  that 
a  prime  contractor  has  made  a  good- 
faith  effort  to  comply  with  its 
subcontracting  plan. 

This  proposed  rule  would  also 
increase  the  dollar  threshold  above 
which  prime  contractors  must  notif\' 
unsuccessful  offerors  from  $10,000  to 
$100,000.  The  proposed  dollar 
threshold  will  conform  to  the  Simplified 
Acquisition  Threshold  and  will  be  in 
keeping  with  the  Administration's 
efforts  to  make  Government  regulations 
more  practical  and  less  burdensome. 

SBA  is  also  proposing  amendments  to 
clarify  the  subcontracting  assistance 


program  and  incorporate  existing 
statutory  requirements  and 
administrative  procedures  currently 
used  in  administering  the  program. 
Further,  this  proposed  rule  reorganizes 
§  125.3  into  identifiable  substantive 
areas  with  new  subsection  headings  for 
ease  of  use  and  clarity.  None  of  these 
changes  impose  additional  requirements 
or  responsibilities  on  small  or  large 
businesses.  The  proposed  amendments 
are  simply  intended  to  ciarif\'  existing 
responsibilities  in  carrying  out  the 
statutory  mandate  for  small  businesses 
to  have  the  maximum  practicable 
opportunity  to  participate  in  Federal 
contracting. 

SBA  invites  comments  on  the 
proposed  rule,  particularly  on  the 
provisions  concerning  the 
determination  of  good-faith  efforts. 

B.  Section-by-Section  Analysis 

SBA  proposes  to  amend  §  125.3(a)  to 
clarif\'  that  the  purpose  of  the 
subcontracting  assistance  program  is  to 
provide  maximum  practicable 
subcontracting  opportunities  to  small 
business  concerns.  The  proposed 
§  125.3(a)  specifies  the  various 
categories  of  small  businesses  that  must 
be  afforded  the  maximum  practicable 
subcontracting  opportunities  under 
section  8(d)  of  the  Small  Business  Act 
(15  U.S.C.  637(d)).  including  small 
business  concerns  owned  and 
controlled  by  veterans,  small  business 
concerns  owned  and  controlled  by 
service-disabled  veterans,  qualified 
HUBZone  small  business  concerns, 
small  business  concerns  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals,  and  small 
business  concerns  owned  and 
controlled  by  women.  The  proposed 
§  125.3(a)  also  makes  clear  that  the 
subcontracting  assistance  program 
implements  the  requirement  that  large 
prime  contractors  provide 
subcontracting  plans. 

SBA  proposes  to  amend  §  125.3(b)  to 
clarify  the  responsibilities  of  all  prime 
contractors,  as  provided  under  section 
8(d)(3)  of  the  Small  Business  Act  (15 
U.S.C.  637(d)(3)).  Section  8(d)(3)  applies 
to  "all  contracts  let  by  any  Federal 
agency"  that  exceed  the  simplified 
acquisition  threshold,  that  do  not 
include  work  that  will  be  performed 
entirely  outside  of  the  United  States, 
and  that  are  for  services  that  are 
personal  in  nature.  It  requires  all 
awardees  of  such  prime  contracts  to 
carry  out  'the  policy  of  the  United 
States  that  small  business  concerns" 
have  the  "maximum  practicable 
opportunity  to  participate'  in  the 
performance  of  contracts,  including 
subcontracts  for  subsystems,  assemblies. 
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components,  and  related  services  for 
major  svstems. 

In  implementing  that  existing 
statutoHr'  requirement,  the  proposed 
§  125.3rb)(l)  expressly  requires  that  all 
prime  contractors,  including  small 
business  prime  contractors,  that  receive 
the  covered  Federal  contracts  ensure 
that  small  business  concerns  have  the 
maximum  practicable  opportunity  to 
participate  in  the  performance  of  the 
contract  as  subcontractors  and 
suppliers,  consistent  with  the  efficient 
performance  of  the  contract.  SB  A 
believes  that  the  responsibility  to 
maximize  subcontracting  opportunities 
for  small  businesses  applies  equally  to 
all  prime  contractors  that  receive 
contracts  above  the  simplified 
acquisition  threshold.  This  provision 
does  not.  however,  extend  the 
requirement  for  subcontracting  plans  to 
small  business  concerns.  As  indicated 
in  the  proposed  t;  125.3(c).  discussed 
below,  the  requirement  for 
subcontracting  plans  applies  only  to 
large  businesses  that  receive  a  contract 
or  contraf:t  modifif  ation  exceeding 
S500.00U.  or  Sl.OOG.OOO  in  the  case  of 
cimstruction  of  a  public  facility. 

The  proposed  ^  125  3(b)(2)  lists 
examples  of  actions  prime  contractors 
may  take  to  increase  small  business 
subcontracting  opportunities.  Two 
comments  submitted  in  response  to 
SBA's  proposed  bundling  rule 
published  in  the  Federal  Register  on 
lanuarv  31.  2003  (67  FR  47244), 
requested  strategies  for  maximizing 
small  business  subcontracting 
opportunities.  In  response  to  those 
comments,  the  proposed  §  125.3(b)(2) 
provides  specific  guidance  to  prime 
contractors  on  providing  the  maximum 
practicable  subcontracting  opportunities 
to  small  businesses. 

The  proposed  guidance  in 
t)  125.3(b)(2)  is  not  intended  to  impose 
additional  burdens  or  responsibilities 
on  small  businesses  or  to  operate  as  a 
basis  for  denving  a  small  business  a 
contract  award.  Instead,  SBA  intends 
that  the  proposed  guidance  provide 
suggested  measures  for  ensuring  small 
business  subcontracting  opportunities 
in  procurements.  As  discussed  below  in 
connection  with  the  proposed 
§  125.3(d),  documentation  that  a  large 
business  performed  the  actions  and 
strategies  outlined  in  the  proposed 
§  125.3(b)(2),  may  ser\'e  as  evidence  that 
the  large  business  prime  contractor 
made  a  good-faith  effort  to  comply  with 
its  subcontracting  plan. 

SBA  proposes  to  amend  §  125.3(c)  to 
address  the  additional  responsibilities 
of  large  prime  contractors  selected  for 
award  of  a  contract  or  contract 
modification  that  exceeds  $500,000,  or 


$1,000,000  in  the  case  of  construction  of 
a  public  facility.  These  responsibilities 
include  the  existing  requirements  for 
submitting  subcontracting  plans, 
providing  timely  subcontracting  reports 
and  for  t:ooperating  in  compliance 
reviews.  The  proposed  «?  125.3(c)(l)(v), 
sets  forth  the  pre-award  wTitten 
notification  t;urrentlv  included  in  the 
existing  ^  125.3(a)  of  SBA's  regulations. 
The  current  provision  recjuires  large 
prime  contractors  to  pro\ide  pre-award 
written  notification  to  unsuccessful 
small  business  offerors  on  all 
subcontracts  over  Si  0,000  for  which  a 
small  business  concern  received  a 
preference.  Unlike  that  provisicjn,  the 
proposed  §  125.3(c)(l)(v)  requires  such 
pre-award  notification  on  all 
subcontracts  over  ,S100,000.  This 
proposed  increase  in  the  dollar 
threshold  from  .SlO.OOO  to  .$100,000 
conforms  to  the  simplified  acquisition 
threshold   It  also  is  in  keeping  with  the 
Administration's  efforts  to  make 
Ciovernment  regulations  more  practical 
and  less  burdensome  on  businesses. 

The  proposed  4?  125.3((:)(2)  addresses 
commercial  plans.  This  section  makes 
clear  that  large  prime  contractors  mav 
use  commercial  plans  for  services  as 
well  as  for  products,  as  long  as  the 
product  or  ser\ice  being  [irocured  meets 
the  definition  of  a  commercial  item  in 
48  CFR  2.101 

SBA  proposes  to  amend  §  125.3(d)  to 
address  good-faith  effort  with  respect  to 
a  large  prime  t  ontractor's  compliance 
with  its  subcontracting  plan.  Under 
section  H(d)(4)(n  of  the  .Small  Business 
Act  (15  U.S.C.  b37(d)(4)(f)),a 
contracting  officer  may  assess  liquidated 
damages  against  a  large  business  that 
faileti  to  make  a  good-faith  effort  to 
achieve  the  small  business  goals  in  its 
subcontracting  plan.  Several 
commenters  on  the  SBA's  lanuary  31. 
2003.  proposed  bundling  rule  requested 
guidance  on  evaluating  a  large  prime 
contractor's  good-faith  efforts  to  achieve 
its  small  business  goals.  The  proposed 
§  125.3(d)  iiulicates  that  evidence  of 
good-faith  efforts  includes  supporting 
documentation  that  the  contractor 
performed  the  actions  described  in  the 
proposed  *?  125  3(b)  The  proposed 
i^  125.3(d)  further  provides  that  evidence 
of  good  faith  may  also  include 
supporting  documentation  that  other 
contractors  awarded  contracts  of  similar 
scope,  size  f)r  dollar  value  did  not 
achieve  or  exceed  the  goals  stated  in 
their  subc(mtracting  plan,  despite  their 
good- faith  efforts  to  do  so. 

SBA  proposes  to  add  a  new'  §  125.3(e) 
to  explain  the  role  of  SBA's  CMRs.  who 
perform  a  number  of  different  activities 
to  further  the  objectives  of  SBA's 
subcontracting  assistance  program.  In 


2002,  the  General  Accounting  Office 
conducted  a  study  (GAO-03-54)  on  the 
role  of  the  CMR.  "The  Study,  entitled 
"The  Commercial  Marketing 
Representatives  Role  Needs  To  Be 
Strategically  Planned  and  Assessed" 
concluded  that  SBA  should  seek  ways 
to  strengthen  the  position  of  CMRs.  One 
of  the  most  important  functions  of 
CMRs  is  to  assist  prime  contractors  to 
understand  and  comply  with  the 
requirements  of  the  subcontracting 
assistance  program.  Over  time,  SBA  has 
found  that  it  is  preferable  to  familiarize 
a  prime  contractor  with  the 
requirements  at  the  time  it  receives  its 
first  contract  requiring  a  subcontracting 
plan,  than  to  wait  until  the  time  of  the 
compliance  review.  This  avoids 
misunderstandings  and  other  problems 
that  may  result  in  marginal  and 
Unsatisfactory  ratings. 

SBA  has  developed  the 
Subcontracting  Orientation  and 
Assistance  Review  (SOAR)  to 
implement  this  concept.  This  proposal 
incorporates  the  SOAR  into  SBA's 
regulations.  Section  125.3(e)  describes 
the  CMRs  responsibilities  in  conducting 
S(3ARS  to  assist  prime  contractors  in 
understanding  and  complying  with  the 
requirements  under  the  subcontracting 
assistance  program. 

SBA  also  proposes  to  add  a  new 
§  125.3(f)  to  adclress  SBA's  approach  to 
conducting  compliance  reviews  of 
prime  contractors  with  subcontracting 
plans.  This  section  provides  the 
procedures  for  conducting  on-site 
compliance  reviews  and  follow-up 
reviews  and  \alidation  of  the  SF-295, 
Summary  Subcontract  Report,  and  SF- 
294,  Subcontracting  Report  for 
Individual  Contracts.  The  proposed 
§  125.3(f)  further  describes  the  existing 
rating  process  and  the  different 
procedures  for  conducting  compliance 
reviews  of  prime  contractors  under  a 
commercial  plan.  This  section  also 
indicates  that  SBA  is  authorized  to  enter 
into  agreements  with  other  Federal    . 
agencies  and  entities  to  conduct 
compliance  reviews  and  otherwise 
further  the  objectives  of  the 
subcontracting  program.  SBA  has 
entered  into  one  such  agreement  with 
the  Defense  Contracts  Management 
Agency  under  a  Memorandum  of 
Understanding  dated  May  9,  2003. 

Finally,  in  response  to  comments  to 
SBA's  proposed  bundling  rule 
published  on  January  31,  2003  (68  FR 
5134),  SBA  proposes  to  add  a  new 
§  125.3(g)  to  address  the  use  of 
subcontracting  plans  as  an  evaluation 
factor.  Several  commenters  urged  that 
SBA  explore  incentives  that  would 
reward  large  prime  contractors  for  their 
subcontracting  opportunities  and 
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achievements.  In  response  to  those 
comments,  the  proposed  §  125.3(g) 
authorizes  contracting  officials  to  use 
subcontracting  plans  as  an  evaluation 
factor  in  the  award  of  task  orders  and 
delivery  orders  under  Federal  Supply 
Schedules,  Government- wide 
acquisition  contracts,  and  multi-agency 
contracts.  Specifically,  the  section 
allows  contracting  officers  to  consider 
the  proposed  subcontracting  goals  for 
the  specific  requirement  and  the 
contractor's  past  performance  in 
meeting  its  subcontracting  goals  in 
previous  contracts. 

C.  Compliance  With  Executive  Orders 
12866, 12988,  and  13132,  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Ch.  35),  and  the  Regulatory  Flexibility 
Act 

0MB  has  determined  that  this  rule  is 
a  significant  regulatory  action  under 
Executive  Order  12866.  The  proposed 
rule  revises  the  SBA  regulation 
governing  small  business  subcontracting 
assistance  to  define  good-faith  effort. 
For  purposes  of  Executive  Order  12988, 
SBA  has  drafted  this  proposed  rule,  to 
the  extent  practicable,  in  accordance 
with  the  standards  set  forth  in  section 
3  of  that  Order.  For  purposes  of 
Executive  Order  13132,  SBA  has 
determined  that  this  proposed  rule  has 
no  federalism  implications  warranting 
the  preparation  of  a  Federalism 
Assessment.  For  purposes  of  the 
Paperwork  Reduction  Act,  44  U.S.C.  ch. 
35,  SBA  determines  that  this  proposed 
rule  imposes  no  new  reporting  or 
recordkeeping  requirements. 

SBA  certifies  that  this  proposed  rule, 
if  promulgated,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
proposed  rule  does  not  impose  any  new 
substantive  responsibilities,  nor  does  it 
require  any  new  reporting  or 
recordkeeping  requirements.  Instead, 
this  proposed  rule  clarifies  the  existing 
statutory  responsibilities  under  the 
subcontracting  assistance  program, 
including  the  responsibilities  of  prime 
contractors  to  maximize  small  business 
subcontracting  opportunities.  It  also 
provides  guidance  to  government 
officials  in  monitoring  and  determining 
the  achievements  of  subcontracting 
goals.  Accordingly,  the  proposed  rule  is 
primarily  procedural  in  nature  and 
therefore  would  not  have  a  significant 
economic  impact  on  small  entities.  As  a 
result,  no  initial  regulatory  flexibility 
analysis  is  required  under  5  U.S.C. 
605(b). 


List  of  Subjects  in  13  CFR  Part  125 

Government  contracts,  Government 
procurement.  Reporting  and 
recordkeeping  requirements.  Small 
businesses,  and  Technical  assistance. 

For  the  reasons  set  forth  in  the 
precimble,  SBA  proposes  to  amend  13 
CFR  part  125  as  follows: 

PART  125-OOVERNMENT 
CONTRACTING  PROGRAMS 

1.  The  authority  citation  for  13  CFR 
part  125  continues  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6),  637  and 
644;  31  U.S.C.  9701  and  9702. 

2.  Revise  §  125.3  to  read  as  follows: 

§  1 25.3    Subcontracting  assistance. 

(a)  General.  The  purpose  of  the 
subcontracting  assistance  program  is  to 
provide  the  maximum  practicable 
subcontracting  opportunities  for  small 
business  concerns,  including  small 
business  concerns  owned  and 
controlled  by  veterans,  small  business 
concerns  owned  and  controlled  by 
service-disabled  veterans,  qucJified 
HUBZone  small  business  concerns, 
small  business  concerns  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals,  and  small 
business  concerns  owned  and 
controlled  by  women.  The 
subcontracting  assistance  program 
implements  section  8(d)  of  the  Small 
Business  Act,  which  includes  the 
requirement  that  other-than-small  firms 
awarded  contracts  that  offer 
subcontracting  possibilities  by  the 
Federal  Government  in  excess  of 
$500,000,  or  in  excess  of  $1,000,000  for 
construction  of  a  public  facility,  must 
submit  a  subcontracting  plan  to  the 
contracting  agency.  The  Federal 
Acquisition  Regulation  sets  forth  the 
requirements  for  subcontracting  plans  in 
48  CFR  19.7,  and  the  clause  at  48  CFR 
52.219-9. 

(b)  Responsibilities  of  prime 
contractors.  (1)  Prime  contractors 
(including  small  business  prime 
contractors)  selected  to  receive  a  Federal 
contract  that  exceeds  the  simplified 
acquisition  threshold,  that  will  not  be 
performed  entirely  outside  of  any  state, 
territory,  or  possession  of  the  United 
States,  the  District  of  Columbia,  or  the 
Commonwealth  of  Puerto  Rico,  and  that 
is  not  for  services  which  are  personal  in 
nature,  are  responsible  for  ensuring  that 
small  business  concerns  have  the 
maximum  practicable  opportunity  to 
participate  in  the  performance  of  the 
contract,  including  subcontracts  for 
subsystems,  assemblies,  components, 
and  related  services  for  major  systems. 


consistent  with  the  efficient 
performance  of  the  contract; 

(2)  Efforts  to  provide  the  maximum 
practicable  subcontracting  opportunities 
for  small  business  concerns  include: 

(i)  Breaking  out  contract  work  items 
into  economically  feasible  units,  as 
appropriate,  to  facilitate  small  business 
participation; 

(ii)  Conducting  market  research  to 
identify  small  business  subcontractors 
and  suppliers  through  all  reasonable 
means,  such  as  performing  on-line 
searches  on  SBA's  PRO-Net,  posting 
Notices  of  Sources  Sought  and/or 
Requests  for  Proposal  on  SBA's  SUB- 
Net,  and  attending  pre-bid  conferences; 

(iii)  Soliciting  small  business 
concerns  as  early  in  the  acquisition 
process  as  practicable  to  allow  them 
sufficient  time  to  submit  a  timely  offer 
for  the  subcontract; 

(iv)  Providing  interested  small 
businesses  with  adequate  and  timely 
information  about  the  plans, 
specifications,  and  requirements  for 
performance  of  the  prime  contract  to 
assist  them  in  submitting  a  timely  offer 
for  the  subcontract; 

(v)  Negotiating  in  good  faith  with 
interested  small  businesses: 

(vi)  Directing  small  businesses  that 
need  additional  assistance  to  SBA; 

(vii)  Assisting  interested  small 
businesses  in  obtaining  bonding,  lines 
of  credit,  required  insurance,  necessary 
equipment,  supplies,  materials,  or 
services^  and 

(viii)  Utilizing  the  available  services 
of  small  business  associations;  local. 
state,  and  Federal  small  business 
assistance  offices:  and  other 
organizations. 

(c)  Additional  responsibilities  of  large 
prime  contractors.  (1)  In  addition  to  the 
responsibilities  provided  in  paragraph 
(b)  of  this  section,  a  prime  contractor 
selected  for  award  of  a  contract  or 
contract  modification  that  exceeds 
$500,000,  or  $1,000,000  in  the  case  of 
construction  of  a  public  facility,  is 
responsible  for: 

(i)  Submitting  and  negotiating  before 
award  an  acceptable  subcontracting 
plan  that  reflects  maximum  practicable 
utilization  of  small  businesses  in  the 
performance  of  the  contract  as 
subcontractors  or  suppliers.  A  prime 
contractor  may  submit  a  commercial 
plan,  described  in  paragraph  (c)(2)  of 
this  section,  instead  of  an  individual 
subcontracting  plan,  when  the  product 
or  service  being  furnished  to  the 
Government  meets  the  definition  of  a 
commercial  item  under  48  CFR  2.101: 

(ii)  Making  a  good-faith  effort  to 
achieve  the  dollar  and  percentage  goals 
and  other  elements  in  its  subcontracting 
plan; 
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(iii)  Submitting  a  timely,  accurate, 
and  complete  SF-294,  Subcontracting 
Report  for  Individual  Contract,  and  SF- 
295,  Summary  Subcontract  Report;  or 
entering  the  same  information  into  an 
electronic  database  approved  by  SBA; 

(iv)  Cooperating  in  tne  reviews  of 
subcontracting  plan  compliance, 
including  providing  requested 
information  and  supporting 
documentation  reflecting  actual 
achievements  and  good-faith  efforts  to 
meet  the  goals  and  other  elements  in  the 
subcontracting  plan;  and 

(v)  Providing  pre-award  written 
notification  to  unsuccessful  small 
business  offerors  on  all  subcontracts 
over  $100,000  for  which  a  small 
business  concern  received  a  preference 
The  written  notification  must  include 
the  name  and  location  of  the  apparent 
successful  offeror  and  if  the  successful 
offeror  is  a  small  business,  veteran- 
owned  small  business,  service-disabled 
veteran-owned  small  business. 
HUBZone  small  business,  small 
disadvantaged  business,  or  women- 
owned  small  business 

(2)  A  commercial  plan,  also  referred 
to  as  an  annual  plan  or  company-wide 
plan,  is  the  preferred  tvpe  of 
subcontracting  plan  for  contractors 
furnishing  commercial  items.  A 
commercial  plan  covers  the  offeror's 
fiscal  year  and  applies  to  the  entire 
production  of  commercial  items  soltl  bv 
either  the  entire  company  or  a  portion 
thereof  (pg..  division,  plant,  or  product 
line).  Once  approved,  the  plan  remaui.'. 
in  effect  during  the  contractors  fiscal 
year  for  all  Government  contracts  in 
effect  during  that  period.  The 
contracting  officer  of  the  agencv  that 
originally  approved  the  commercial 
plan  will  e.xercise  the  functions  of  the 
contracting  officer  on  behalf  of  all 
agencies  that  award  contracts  covered 
by  the  plan. 

(3)  Tne  additional  prime  contractor 
responsibilities  described  in  paragraph 
(c)(1)  of  this  section  do  not  applv  if: 

(i)  The  prime  contractor  is  a  small 
business  concern; 

(ii)  The  prime  contract  or  contract 
modification  is  a  personal  services 
contract; 

(iii)  The  prime  contract  or  contract 
modification  will  be  performed  entirelv 
outside  of  any  state,  territory,  or 
possession  of  the  United  States,  the 
District  of  Columbia,  or  the 
Commonwealth  of  Puerto  Rico;  or 

(iv)  The  modification  is  to  a  contract 
that  did  not  originally  contain  the 
clause  at  48  CFR  52,219-8,  Utilization 
of  Small  Business  Concerns  (or 
equivalent  prior  clauses). 

(d)  Determination  of  good-faith 
efforts.  Evidence  that  a  large  business 


prime  contractor  has  made  a  good-faith 
effort  to  comply  with  its  subcontracting 
plan  or  other  subcontracting 
responsibilities  includes  supporting 
documentation  that: 

(1)  The  contractor  performed  the 
actions  described  in  paragraph  (b)  of 
this  section;  or 

(2)  (Jther  (.ontractors  awarded 
contracts  of  similar  scope,  size  or  dollar 
value  have  not  achieved  or  exceeded  the 
goals  stated  in  their  subcf)ntracting 
plans,  despite  other  evidence  of  their 
good-faith  efforts  to  comply.  The 
determination  of  the  subcontracting 
plan  compliance  of  other  contractors 
may  be  based  on  available 
subcontracting  past  performance  records 
and  other  information. 

(e)  CMR  ResponsibHities.  Commercial 
Market  Representatives  ((^MRs)  are 
SBA's  suhc:ontracting  specialists.  CMRs 
are  responsible  for: 

( 1 1  Facilitating  the  matching  of  large 
prime  contractors  with  small  business 
concerns: 

(2)  Clounseling  large  prime  contractors 
on  their  responsibilities  to  maximize 
subcontracting  opportunities  for  small 
business  concerns; 

(3)  Instructing  large  prime  contractors 
on  identifving  small  business  concerns 
by  means  of  .SBA's  PRO-Net,  SUB-Net, 
and  other  r€?§ources  and  tools: 

(4)  Counseling  small  business 
concerns  on  how  to  market  themselves 
to  large  prime  i  ontractors; 

(5)  Maintaining  a  portfolio  of  large 
prime  contractors  and  conducting 
Subcontracting  Orientaticm  and 
Assistance  Reviews  (S(JAR).  SOARs  are 
conducted  for  the  purpose  of  assisting 
prime  contractors  in  understanding  and 
(  onipKing  with  their  small  business 
subcontracting  responsibilities, 
including  developing  subcontracting 
goals  that  reflect  maximum  practicable 
opportunitv  for  small  business; 
maintaining  acceptable  books  and 
records;  and  periodically  submitting 
reports  to  the  Government;  and 

(b)  Conducting  periodic  reviews, 
inc;luding  compliance  reviews  in 
accordance  with  paragraph  (f)  of  this 
section 

(f)  Compliance  reviews.  (1)  A  prime 
contractor's  performance  under  its 
subcontracting  plan  is  evaluated  by 
means  of  on-site  compliance  reviews 
and  follow-up  reviews,  A  r;ompliance 
review^  is  a  surveillance  rtn'iew  that 
determines  a  contractor's  achievements 
in  meeting  the  goals  and  other  elements 
in  its  subcontracting  plan  for  both  open 
contracts  and  contracts  t:ompleted 
during  the  previous  twelve  months,  A 
follow-up  review  is  done  after  a 
compliance  review,  generally  within  six 
to  eight  months,  to  determine  if  the 


contractor  has  implemented  SBA's 
recommendations, 

(2)  All  compliance  reviews  begin  with 
a  validation  of  the  contractor's  most 
recent  SF-295,  Summary  Subcontract 
Report,  and  SF-294,  Subcontracting 
Report  for  Individual  Contracts,  if 
applicable.  The  validation  includes  a 
review  of  the  contractor's  methodology 
for  completing  these  reports  and  a 
sampling  of  specific  documentation  to 
substantiate  small  business  status. 

(3)  Upon  completion  of  the  review 
and  evaluation  of  a  contractor's 
performance  and  efforts  to  achieve  the 
requirements  in  its  subcontracting 
plans,  the  contractor's  performance  will 
be  assigned  one  of  the  following  ratings: 
Outstanding,  Highly  Successful, 
Acceptable,  Marginal,  or  Unsatisfactory. 
The  factors  listed  in  paragraph  (c)  of  this 
section  will  be  taken  into  consideration, 
where  applicable,  in  determining  the 
contractor's  rating.  However,  a 
contractor  may  be  found  Unsatisfactory, 
regardless  of  other  factors,  if  it  cannot 
substantiate  the  claimed  achievements 
under  its  subcontracting  plan. 

(4)  Reviews  and  evaluations  of 
contractors  with  commercial  plans  are 
identical  to  reviews  and  evaiuations  of 
other  contractors,  except  that 
contrac:tors  with  commercial 
subcontracting  plans  do  not  submit  the 
SF-294.  Subcontracting  Report  for 
Individual  Contracts.  Instead,  goal 
achievement  is  determined  by 
comparing  the  goals  in  the  approved 
commercial  subcontracting  plan  against 
the  cumulative  achievements  on  the  SF- 
295.  Summar\'  Subcontract  Report,  for 
the  same  period.  The  same  ratings 
criteria  set  forth  in  paragraph  (0(3)  of 
this  section  apply  to  contractors  with 
commercial  plans. 

(5)  SBA  is  authorized  to  enter  into 
agreements  with  other  Federal  agencies 
or  entities  to  conduct  compliance 
reviews  and  otherwise  further  the 
objectives  of  the  subcontracting 
program.  Copies  of  these  agreements 
will  be  published  on  www.sba.gov/GC. 
SBA  is  the  lead  agency  on  all  joint 
compliance  reviews  with  other  agencies. 

(g)  Subcontracting  consideration  in 
source  selection.  When  an  ordering 
agency  anticipates  placing  an  order  or 
entering  into  a  blanket  purchase 
agreement  against  a  Federal  Supply 
Schedule,  government-wide  acquisition 
contract  (GWAC),  or  multi-agency 
contract  (MAC),  the  ordering  agency 
may  evaluate  subcontracting  as  an 
important  factor  in  its  source  selection 
process.  This  evaluation  may  include 
any  of  the  following; 

(1)  The  subcontracting  to  be 
performed  on  the  specific  requirement; 


Federal  Register /Vol.  68,  No.  202 /Monday.  October  20,  2003  /  Proposed  Rules 


60019 


(2)  The  goals  negotiated  in  the 
commercial  plan,  if  applicable;  and 


(3)  The  contractor's  past  performance  Datfd:  C>  tuber  8.  2003. 

in  meeting  subcontracting  goals  in  Hector  V.  Barreto. 

previous  contracts.  A(l]iunistn}ii>r- 
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Presidential  Documents 


Notice  of  October  16,  2003  ^  .  | 

Continuation  of  the  National  Emergency  With  Respect  to 
Significant  Narcotics  Traffickers  Centered  in  Colombia 


On  October  21,  1995,  by  Executive  Order  12978.  the  President  declared 
a  national  emergency  consistent  with  to  the  International  Emergency  Eco- 
nomic Powers  Act  (50  U.S.C.  1701-1706)  to  deal  with  the  unusual  and 
extraordinary  threat  to  the  national  security,  foreign  policy,  and  economy 
of  the  United  States  constituted  by  the  actions  of  significant  narcotics  traf- 
fickers centered  in  Colombia,  and  the  extreme  level  of  violence,  corruption, 
and  harm  such  actions  cause  in  the  United  States  and  abroad. 

The  order  blocks  all  property  and  interests  in  property  that  are  in  the 
United  States  or  within  the  possession  or  control  of  United  States  persons 
or  foreign  persons  listed  in  an  annex  to  the  order,  as  well  as  of  foreign 
persons  determined  to  play  a  significant  role  in  international  narcotics  traf- 
ficking centered  in  Colombia.  The  order  similarly  blocks  all  property  and 
interests  in  property  of  foreign  persons  determined  to  materially  assist  in, 
or  provide  financial  or  technological  support  for  or  goods  or  services  in 
support  of,  the  narcotics  trafficking  activities  of  persons  designated  in  or 
pursuant  to  the  order,  or  persons  determined  to  be  owned  or  controlled 
by,  or  to  act  for  or  on  behalf  of,  persons  designated  in  or  pursuant  to 
the  order.  The  order  also  prohibits  any  transaction  or  dealing  by  United 
States  persons  or  within  the  United  States  in  such  property  or  interests 
in  property. 

Because  the  actions  of  significant  narcotics  traffickers  centered  in  Colombia 
continue  to  threaten  the  national  security,  foreign  policy,  and  economy 
of  the  United  States  and  to  cause  an  extreme  level  of  violence,  corruption. 
and  harm  in  the  United  States  and  abroad,  the  national  emergency  declared 
on  October  21,  1995,  and  the  measures  adopted  pursuant  thereto  to  deal 
with  that  emergency,  must  continue  in  effect  beyond  October  21,  2003. 
Therefore,  consistent  with  section  202(d)  of  the  National  Emergencies  Act 
(50  U.S.C.  1622(d)),  I  am  continuing  for  1  year  the  national  emergency 
with  respect  to  significant  narcotics  traffickers  centered  in  Colombia.  This 
notice  shall  be  published  in  the  Federal  Register  and  transmitted  to  the 
Congress. 


U^ 


THE  WHITE  HOUSE, 
October  16,  2003. 
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editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  CX:T0BER  20, 
2003 

COMMERCE  DEPARTMENT 
Census  Bureau 

Foreign  trade  statistics 
Automated  Export  System 
rough  diamonds, 
mandatory  filing  for 
exports  (reexports) 
published  10-20-03 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR) 

Contract  bundling   published 
10-20-03 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electnc  utilities  (Federal  Power 
Act) 

Generator  interconnection 
agreements  and 
procedures 

standardization    published 
8-19-03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations   table 
of  assignments 
Arl<ansas    published  9-9-03 
Michigan    published  9-10-03 
Montana    published  9-9-03 

Radio  stations,  table  of 
assignments 

Anzona     published  9-19-03 
Georgia   published  9-19-03 
Oklahoma    published  9-i9- 
03 

Ration  stations    table  of 
assignments 
Georgia   published  9-19-03 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR) 

Contract  bundling    published 
10-20-03 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs   feeds   and 
related  products 
Sponsor  name  and  address 
changes — 

Cross  Vetpharm  Group 
Ltd     published  10-20-03 


MERIT  SYSTEMS 
PROTECTION  BOARD 

Practice  and  procedure 
Electronic  transactions   e- 
Appeal  and  e-Filmg 
published  10-20-03 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR) 

Contract  bundling    published 
10-20-03 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 
Burkhart  Grob  Luft-Und 
Raumfahrt  GmbH  &  Co 
LG    published  9-30-03 
McDonnell  Douglas 
published  10-3-03 
Stemme  GmbH  &  Co  . 
published  10-9-03 


COMMENTS  DUE  NEXT 
WEEK 


ADVISORY  COUNCIL  ON 
HISTORIC  PRESERVATION 
Historic  Preservation. 
Advisory  Council 

Historic  properties  protection 
comments  due  by  10-27-03 
published  9-25-03  [FR  03- 
24202] 
AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton  research  and 
Dromotion  order 
Program  review   comments 
due  by  10-27-03 
published  8-26-03  [PR  03- 
2l788i 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products 

Ruminants    privately  owned 
quarantine  facilities 
standards    comments  due 
by  10-27-03    publisned  8 
28-03  [FR  03  218571 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Food  stamp  and  food 
distribution  program 
Maximum  excess  shelter 
expense  deduction 
benefits  ad|ustmeni 
comments  due  by  10-28 
03    published  8-29-03  [FR 
03-221441 


COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

International  services  surveys: 
BE-15;  annual  survey  of 

foreign  direct  investment 

in  U  S  .  comments  due  by 

10-28-03:  published  8-29- 

03  [FR  03-22074] 
BE-85,  quarterly  sun/ey  of 

financial  services 

transactions  between  US. 

financial  services 

providers  and  unaffiliated 

foreign  persons: 

comments  due  by  10-28- 

03.  published  8-29-03  [FR 

03-22140] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 

Northeastern  United  States 
fishenes — 

Atlantic  surtclam  and 
ocean  quahog, 
comments  due  by  10- 
27-03,  published  9-25- 
03  [FR  03-24250] 
West  Coast  States  and 
Western  Pacific 
fishenes— 

Northe'n  Manana  Islands 
Exclusive  Economic 
Zone,  bottomfish  fishery 
resources   comments 
due  by  10-27-03. 
published  9-23-03  [FR 
03-24115] 
DEFENSE  DEPARTMENT 
Air  Force  Department 
Privacy  Act    implementation 
comments  due  by  10-27-03, 
published  9-25-03  [FR  03- 
24058] 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR) 

Share-in-savings  contracting, 
comments  due  by  10-31- 
03   published  10-1-03  [FR 
03-24855] 
Unique  contract  and  order 
identifier  numbers 
comments  due  by  10-31- 
03   published  10-1-03  [FR 
03-24584] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  rate  and  corporate 
regulation  filings 
Virginia  Electric  &  Power 
Co   et  al  .  Open  for 
comments  until  further 
notice,  published  10-1-03 
[FR  03-24818] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 


State  operating  permit 
programs — 

Ohio:  comments  due  by 
10-30-03:  published  9- 
30-03  [FR  03-24776] 
Air  quality  implementation 
plans:  approval  and 
promulgation:  various 
States: 

Arizona;  comments  due  by 
10-29-03:  published  9-29- 
03  [FR  03-24557] 
California;  comments  due  by 
10-29-03;  published  9-29- 
03  [FR  03-24558] 
Texas:  comments  due  by 
10-30-03:  published  9-30- 
03  [FR  03-24553] 
Environmental  statements: 
availability,  etc.: 
Coastal  nonpoint  pollution 
control  program — 
Minnesota  and  Texas: 
Open  for  comments 
until  further  notice: 
published  10-16-03  [PR 
03-26087] 
Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities: 
Diflutjenzuron;  comments 
due  by  10-27-03: 
published  8-27-03  [FR  03- 
21935] 
Flumioxazin.  comments  due 
by  10-27-03:  published  8- 
27-03  [FR  03-21662] 
Thiamethoxam,  comments 
due  by  10-27-03: 
published  8-27-03  [FR  03- 
21783] 
Supertund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnorities  list 
update;  comments  due 
by  10-27-03:  published 
9-26-03  [FR  03-24410] 
National  pnonfies  list 
update:  comments  due 
by  10-27-03,  published 
10-7-03  [FR  03-25402] 
Water  pollution  control: 
Ocean  dumping:  site 
designations — 
Long  Island  Sound.  CT; 
comments  due  by  10- 
27-03:  published  9-12- 
03  [FR  03-22645] 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Farmers,  ranchers  and 
aquatic  producers  or 
harvesters:  eligibility  and 
scope  of  financing; 
comments  due  by  10-29- 
03:  published  7-29-03  [FR 
03-19208] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations:  table 
of  assignments 


1 /  \r.^^ 
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New  Mexico;  comments  due 

by  10-27-03;  published  9- 

17-03  [FR  03-23631] 
Radio  stations;  table  of 
assignments: 
Illinois;  comments  due  by 

10-30-03;  published  10-2- 

03  [FR  03-24940] 
Indiana;  comments  due  by 

10-27-03;  published  10-2- 

03  [FR  03-24939] 
Texas;  comments  due  by 

10-30-03;  published  9-19- 

03  [FR  03-23926] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Share-in-savings  contracting; 

comments  due  by  10-31- 

03;  published  10-1-03  [FR 

03-24855] 
Unique  contract  and  order 

identifier  numbers; 

comments  due  by  10-31- 

03;  published  10-1-03  [FR 

03-24584] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicaid: 
Outpatient  prescription  drugs 
coverage;  rebate 
agreements  with 
manufacturers;  price 
recalculations  time 
limitation  and 
recordkeeping 
requirements;  comments 
due  by  10-28-03; 
published  8-29-03  [FR  03- 
21548] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Biological  products: 
Blood  and  blood 
components,  including 
source  plasma;  labeling 
and  storage  requirements; 
revisions;  comments  due 
by  10-28-03;  published  7- 
30-03  [FR  03-19289] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Resources  and 
Services  Administration 

Smallpox  Compensation 
Program: 

Smallpox  vaccine  injury 
table;  comments  due  by 


10-27-03;  published  8-27- 
03  [FR  03-21906] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Florida;  comments  due  by 

11-1-03;  published  10-6- 

03  [FR  03-25047] 
Pollution: 
Mandatory  ballast  water 

management  program  for 

U.S.  waters;  comments 

due  by  10-28-03; 

published  7-30-03  [FR  03- 

19373] 

INTERIOR  DEPARTMENT 
Reclamation  Bureau 

Environmental  statements; 

availability,  etc.: 

Colorado  River 
management;  interim 
water  storage  guidelines; 
comments  due  by  10-30- 
03;  published  9-30-03  [FR 
03-24674] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Share-in-savings  contracting; 

comments  due  by  10-31- 

03;  published  10-1-03  [FR 

03-24855] 
Unique  contract  and  order 

identifier  numbers; 

comments  due  by  10-31- 

03;  published  10-1-03  [FR 

03-24584] 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 
Guarantee  fees  and  ongoing 
services  fees  paid  by 
participating  loan  program 
lenders;  comments  due  by 
10-31-03;  published  10-1- 
03  [FR  03-24728] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Airt)us;  comments  due  by 
10-29-03;  published  9-29- 
03  [FR  03-24487] 
BAE  Systems  (Operations) 
Ltd.;  comments  due  by 
10-27-03;  published  9-25- 
03  [FR  03-24286] 
Boeing;  comments  due  by 
10-27-03;  published  9-10- 
03  [FR  03-22992] 


/ 


Burkhart  Grob  Luft-Und 
Raumfahrt  GmbH  &  Co. 
LG;  comments  due  by  10- 
31-03;  published  9-30-03 
[FR  03-24283] 

Eurocopter  France: 
comments  due  by  10-27- 
03;  published  8-28-03  [FR 
03-21520] 
Class  E4  and  E5  airspace; 

comments  due  by  10-27-03: 

published  9-22-03  [FR  03- 

24143] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 

Hazardous  materials 
transportation — 

DOT  specification 
cylinders;  maintenance, 
requalification,  repair, 
and  use  requirements; 
comments  due  by  10- 
27-03:  published  9-26- 
03  [FR  03-24354] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 

Credit  for  Increasing 
research  activities; 
comments  due  by  10-27- 
03;  published  7-29-03  [FR 
03-17870] 

Securities  in  an  S 
corporation:  prohibited 
allocations;  cross- 
reference;  comments  due 
by  10-27-03;  published  8- 
28-03  [FR  03-21965] 

Variable  annuity, 
endowment,  and  life 
insurance  contracts: 
diversification 
requirements;  comments 
due  by  10-28-03; 
published  7-30-03  [FR  03- 
19367] 

Procedure  and  administration: 
Designated  or  related 
summonses;  effect  on 
period  of  limitations,  etc.; 
comments  due  by  10-29- 
03;  published  7-31-03  [FR 
03-19537] 

VETERANS  AFFAIRS 
DEPARTMENT 

Grants: 
Homeless  Providers  Grant 
and  Per  Diem  Program 

Religious  organizations; 
proper  use  of  funds; 


comments  due  by  10- 
30-03:  published  9-30- 
03  [FR  03-24320] 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  t)ecome  Federal  laws    It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  Isst  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (Individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents. 
US.  Government  Printing 
Office.  Washington.  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  htip:// 
www.  access,  gpo.  gov/nara/ 
nara005.html  Some  laws  may 
not  yet  be  available 

H.R.  2152/P.L.  108-99 

To  amend  the  Immigration 
and  Nationality  Act  to  extend 
for  an  additional  5  years  the 
special  immigrant  religious 
worker  program.  (Oct.  15, 
2003:  117  Stat.  1176) 

Last  List  October  15.  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscritje,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKLIST 


This  checklist  prepared  by  the  Office  of  the  Federal  Register,  is 

Dublished  weekly  It  is  arranged  m  the  order  of  CFR  titles  stock 

numbers,  prices  and  revision  dates 

An  asterisk  n  precedes  each  entr/  that  nas  been  issued  since  last 

week  and  which  is  now  available  tor  sale  at  the  Government  Pnntinq 

Office 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set 

also  appears  in  the  latest  issue  of  the  LSA  iList  of  CFR  Sections 

Affected!   which  is  revised  monthly 

The  CFR  IS  available  free  on-ime  through  the  Government  Printing 

Ottice  s  GPO  Access  Service  at  http    www  access  gpo  gov  naracfr/ 

index  html  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  -loll  free)  or  202-512-1530 

The  annual  rate  tor  subscnption  to  all  revised  paper  volumes  is 

S1 1 95  00  domestic  S298  75  additional  for  foreign  mailing 

Mail  orders  to  the  Superintendent  of  Documents  Attn  New  Orders. 

PO  Box  371954   Pittsburgh  PA  15250-7954   All  orders  must  be 

accompanied  by  remittance  icheck   money  order  GPO  Deposit 

Account  VISA  Master  Card  or  Discoveri  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk  Monday  through  Friday  at  (202) 

512-1800  from  8  00  a  m  to  4  00  p  m  eastern  time  or  FAX  your 

charge  orders  to  (202)  512-2250 


Title 

stock  Number 

Price 

Revision  Date 

1,  2  (2  Reserved) 

■;869-050-0O0Gl-6) 

9  00 

-■Jan   1 

2003 

3  (1997  Compilation 
and  Parts  100  and 
101}  

(669-050-00002-4) 

32  00 

Jan   1 

2003 

4  

;869-€50-0OOO3-2) 

950 

Jan   i 

2003 

5  Parts: 

1-699              

(569-050-00004-1)  .... 
(869-050-00005-9)  .... 

5700 
,     46.00 

Jan 
Jan    ! 

2003 

7nn-n9<3 

2003 

1200-€nd  6(6 
S?eserved)  .  (369-050-00006-7) 


58  00 


7  Parts: 

1-26      

27-52    (869-050-00008-3)  . 

53-209 (869-05CK)0009-l)  . 

210-299      (369-050-00010-5)  . 

30Ch399        (869-050-0001  '-3)  . 

400-699        (869-050-00012-1) 

700-899       (369-050-^00 '3-0) 

900-999        ; (869-050-000 14-8) 

'000-1199   (869-050-000 '5-6) 

1200-1599  (869-050-00016-4) 

'600-1899  (869-050-00017-2) 

'900-1939    (869-050-00013-1) 

1940-1949    (869-050-000 '9-9) 

'950-1999  ( 369-0 5CH)0020-2) 

2000-End    (869-050-0002!-!) 

8  (869-050-00022-9) 


(869-050-00007-5)  40.00 

47.00 
36.00 
5900 
43.00 
39.00 
42.00 

57  00 
23  00 

58  00 
61  00 
29  00 
47.00 
45.00 
46.00 


58  00 


9  Parts: 

1-199  (869-050-00023-7) 58.00 


200-End  (869-050-00024-5) 

10  Parts: 

1-50 (869-050-00025-3) 

51-199         : (869-050-00026- i) 

200-499       (869-050-00027-0) 

500-Ena      (869-050-00028-8) 


11 


(869-050-00029-6) 


12  Parts: 

1-199  (369-050-000300) 

200-219      (&O9-050-00031-8) 

220-299      (869-050-00032-6) 

300-499     (869-050-00033-4) 

500-599      (869-050-OOC34-2) 

600-899       (869-050-00035-1)  ., 

900-End   ^ (869-050-00036-9)  47  00 

13     (869-05O-0OC37-7)    .  .        47  00 


56  00 

58  00 
56  00 
44  00 

53  00 

38  00 

30  00 
38 '30 
58  00 
43  00 
33  00 

54  00 


Jan 

Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
Jon 
■"Jan 
Jan 
Jan 
Jan 

Jan 

Jan 

Jan 

Jan 
Jan 
Jan 
Jan 

Jan 


2003 

2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 

2003 

2003 
2003 

2003 
2003 
2003 

2003 

2003 


Jon 

2003 

Jan 

2003 

Jan 

2003 

Jan 

2003 

Jan 

2003 

Jan 

2003 

Jon 

2003 

Title 

14  Parts: 

1-59 

60-139  

140-199  ... 
200-1199  . 
1 200-End  . 

15  Parts: 

0-299  .., 
300-799  ... 
300-End 

16  Parts: 

0-999     .... 
'  1000-End 

17  Parts: 

1-199    

200-239  ... 

240End   .. 


18  Parts: 

1-399 
400-End   .. 

19  Parts: 

1-140 
141-199  ... 
200-End   -- 


20  Parts: 

1-399    

400-499  ... 
50ChEnd  .. 

21  Parts: 

1-99 

100-169  ... 
170-199  ... 
200-299  ... 
300-499  ... 
500-599  ... 
600-799 
800-1299 
1 300-End 

22  Parts: 

1-299 
300-End  .. 

23 

24  Parts: 

0-199     .... 
200-499  .. 
50(H)99  .. 
700- 1 699 
1  70O-End 


Stock  Numt>er 

(869-050-00038-5) 
(869-050-00039-3) 
(869-050-00040-7) 
(869-050-00041-5) 
(869-050-00042-3) 

(869-050-00043-1) 
(869-05(HX)044-0) 
(869-050-00045-8) 

(869-05CK)0046-6) 
(869-050-00047-4) 

(869-050-00049-1) 
(869-050-00050-4) 
(869-050-00051-2) 

(869-050-00052-1) 
(369-050-00053-9) 

(869-050-00054-7) 
(369-050-00055-5) 
(869-050-00056-3) 

(869-050-00057-1) 
(869-050-00058-0) 
(869-050-00059-8) 

(869-050-00060-1) 
(869-050-00061-0) 
(869-050-00062-8) 
(869-050-00063-6) 
(869-050-00064-4) 
(869-050-00065-2) 
(869-050-00066-1) 
(869-050-00067-9) 
(869-050-00068-7) 

(869-050-O0O69-5) 
(869-050-00070-9) 


Price       Revision  Date 


60.00 
58.00 
28,00 
4700 
43.00 

37.00 
5700 
40.00 

47  00 

57  00 

50.00 

58  00 
62  00 

6200 
25  00 

60.00 
58  00 
30  00 

50  00 
63.00 
6300 

40  00 
47  00 
50  00 
17  00 
29  00 
47  00 
15  00 
58  00 
22  00 

6200 
44,00 


(869-050-00071-7)  44.00 


(869-050-00072-5) 

(869-050-00073-3) 

(869-050-00074-1) 

(869-050-00075-0) 

(869-050-00076-8) 

25  (869-050-00077-6) 


58  00 
50.00 
30  00 
61  00 
30  00 


60 
169 
300 
400 
440 
500 
640 
850 
907 


Jan    I   2003 


26  Parts: 

§§1  0-1 

§§1  61-1 

§§  1  170-1 

§§1  301-1 

§§  1  401- 

§§1  441- 

§§1  501- 

§§1  641- 

§§1  851- 

§§1  908-1  1000 

§§1  1001-1  1400 

§§1  1401-1  1503-2A 

§§1  1551-End 

2-29     

30-39  

40-49   

50299  

300-499       

500-599      

600-End       


(869-05O-00078-4) 
(869-050-00079-2) 
(869-050-0008O-6) 
(869-050-00081-4) 
(869-050-00082-2) 
(869-050-00083-1) 
(869-050-00084-9) 
(869-050-00085-7) 
(869-050-00086-5) 
(869-050-00087-3) 
(869-050-00088-1) 
(869-060-00089-0) 
(869-050-00090-3) 
(869-050-00091-1) 
(869-050-00092-0) 
(869-050-O0O93-8) 
(869-050-00094-6) 
(869-050-00095-4) 
(869-050-00096-2) 
(869-05(MD0097-l) 


49.00 
6300 
57  00 
46  00 
61  00 
50.00 

49  00 
60  00 

60  00 
60.00 

61  00 

50  00 
50.00 

60  00 
41  00 
26.00 
41.00 

61  00 
12.00 
1700 


Jon   1   2003 
Jan.  t,  2003 


Jon,  1 
Jon,  1 
Jan   1 


2003 
2003 
2003 


Jan  1   2003 

Jon  1   2003 

Jan  1   2003 

Jan  1   2003 

Jon  1   2003 

Apr  1    2003 

Apr  1    2003 

Apr  1    2003 

Apr  1    2003 

Apr  1    2003 

Apr  1    2003 

Apr  1    2003 

Apr  1    2003 

Apr  1    2003 

Apt  1    2003 

Apr  1    2003 


Apr 
Apr 
Apr 
Apr 


2003 
2003 
2003 
2003 


Apr  1  2003 

Apr  1  2003 

Apr  1  2003 

Apr  1  2003 

Apr  1  2003 


Apr    1  2003 

Apr    1  2003 

Apr,  1  2003 

Apr    1  2003 

Apr    1  2003 


Apr 
Apr 
Apr 


2003 
2003 
2003 


63  00        Apr   1   2003 


Apr  1 
Apr  1 
Apr  1 
Apr  1 
Apr  1 
Apr  1 
Apr  1 
Apr  1 
Apr.  1 
Apr  1 
Apr,  1 
Apr  1 
Apr  1 
Apr,  1 
Apr.  1 
Apr  1 
Apr  1 
Apr  1 
^Apr,  1 
Apr.  1 


2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
.2003 
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Vll 


Title 


Stock  Number 


Price       Revision  Date 


Title 


Stock  Number 


Price       Revision  Date 


27  Parts: 

)-199  (869-050-00098-9)  .. 

200-End  (869-050-00099-7)  .. 

28  Parts:  

0-42  (869-050-00100-4)  .. 

43-End  (869-050-00101-2)  .. 

29  Parts: 

0-99  (869-O5O-00102-1) 50.00 

100-499 (869-050-00103-9)  22.00 

500-899 (869-050-00104-7) 61.00 


63.00 
25.00 

61.00 
58.00 


90G-1899  (869-050-00105-5) 

1900-1910  (§§1900  to 

1910  999)  (869-048-00104-2) 

1910  (§§1910.1000  to 

end)  (869-050-00107-1) 

191 1-1925  (869-050-00108-0) 

1926  (869-050-00109-8) 

1927-End (869-050-001 10-1) 

30  Parts: 

1-199  (869-048-00109-3) 

200-699 (869-050-001 12-8) 

700-End  (869-050-00113-6) 

31  Parts: 

0-199  (869-050-001 14-4) 

200-End  (869-050-001 15-2) 


35.00 


46.00 
30.00 
50.00 
62.00 

56.00 
50.00 
57.00 

40.00 
64.00 


32  Parts: 

1-39.  Vol.  I 15.00 

1-39.  Vol  II 19.00 

1-39,  Vol.  Ill  18.00 

1-190  (869-050-00116-1) 60.00 


63.00 
50.00 
37.00 
46.00 
47.00 

55.00 
60.00 
50.00 


191-399  (869-050-00117-9)  .. 

•400-629  (869-050-001 18-7)  ,. 

630-699 (869-050-00119-5)  .. 

700-799 (869-050-00120-9)  .. 

800-End  (869-050-00121-7)  .. 

33  Parts: 

•1-124  (869-050-00122-5)  .. 

125-199 (869-048-00121-2)  .. 

200-End  (869-050-00124-1)  .. 

34  Parts: 

1-299  (869-050-00125-0) 49.00 

300-399 (869-050-00126-8)  43.00 

400-End  (869-050-00127-6) 61.00 

35  (869-050-00128-4) 10.00 

36  Parts 

1-199  (869-050-00129-2)  .. 

200-299 (869-050-00130-6)  .. 

300-End  (869-050-00131-4)  .. 

37  (869-048-00130-1)  .. 

38  Parts: 

0-17  (869-050-00133-1)  .. 

18-End  (869-050-00134-9)  .. 

39  (869-050-00135-7)  .. 

40  Parts: 

1-49  (869-050-00136-5)  60.00 

50-51   (869-048-00135-2) 40.00 

52  (5201-52.1018)  (869-048-00136-1) 55.00 

52  (52.1019-End)  (869-048-00137-9) 58.00 

53-59  (869-050-00140-3) 31.00 

60(60.1-End)  (869-050-00141-1) 58.00 

60  (Apps)  (869-050-00142-0) 51.00 

61-62  (869-050-00143-8) 43.00 

63(63.1-63.599)  (869-048-00142-5) 56.00 

•63  (63.600-63.1199) (869-050-00145-4) 50.00 

63  (63.1200-End)  (869-048-00144-1)  61.00 

64-71   (869-050-00 148-9) 29.00 

•72-80  (869-050-00149-7) 61.00 

81-85  (869-048-00147-6) 47.00 

86  (86.1-86.599-99)  (869-048-00148-4)  52.00 


37.00 
37.00 
61.00 

47.00 


58.00 
"62.00 


Apr.  1.  2003 
Apr.  1.  2003 

July  1.  2003 
July  1 .  2003 

July  1.2003 
July  1.2003 
July  1 .  2003 
July  1.2003 


58.00         July  1.2002 


July  1,2003 
July  1 ,  2003 
July  1,2003 
July  1 ,  2003 

July  1,2002 
July  1 ,  2003 
July  1 ,  2003 


July  1, 
July  1, 

2  July  1, 

2  July  1. 

2  July  1. 
July  1, 
July  1, 
July  1, 

'July  1, 
July  1. 
July  1, 


2003 
2003 

1984 
1984 
1984 
2003 
2003 
2003 
2003 
2003 
2003 


July  1,  2003 
July  1,  2002 
July  1,2003 

July  I,  2003 
'July  1 ,  2003 
July  1 ,  2003 

'July  1,2003 

July  1,  2003 
July  1 ,  2003 
July  1,2003 

July  1 .  2002 


July  I, 
July  1, 


2003 
2003 


41,00        July  1,2003 


2003 
2002 
1,2002 
1.2002 
1.2003 
2003 
8July  1.  2003 
July  1.  2003 


July  1. 

July  1. 
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July 
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July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
8July  1 


2002 
2003 
2002 
2003 
2003 
2002 
2002 


86  (86.600-1 -End)   (869-048-00149-2)  47.00 

87-99  (869-048-00150-6)  57.00 

100-135 (869-050-00154-3)  43.00 

136-149 (869-048-00152-2)  58.00 

150-189 (869-048-00153-1) 47.00 

190-259  (869-050-00157-8)  39.00 

260-265 (869-050-00158-6)   50.00 

266-299 (869-048-00156-5) 47.00 

300-399 (869-050-00160-8)  42.00 

400-424 (869-050-00161-6) 56.00 

425-699 (869-050-00162-4)    61.00 

700-789 (869-050-00163-2)  61.00 

790-End  (869-050-00164-1)  58,00 

41  Chapters: 

1   1-1  to  1-10  

1   1-11  to  Appendix, 

3-6 

7  


13,00 

2  (2  Reserved) 13,00 

14,00 

6,00 

450 

13,00 

9,50 

13.00 


9  

10-17  

18,  Vol,  I,  Ports  1-5  

18.  Vol.  11,  Ports  6-19 13.00 

18,  Vol,  III,  Ports  20-52  13  00 

19-100  1300 

1-100  (869-048-00162-0)  23.00 

101  (869-050-00166-7)  24.00 

102-200 (869-048-00164-6)  41.00 

201-End   (869-048-00 165-4)  24.00 

42  Parts: 

1-399  (869-048-00166-2) 

400-429  (869-048-00167-1) 

430-End  (869-048-00168-9) 


43  Parts: 

1-999  (869-048-00169-7) 

1000-end  (869-048-00170-1) 

44  (869-048-00171-9) 

45  Parts: 

1-199   (869-048-00172-7) 

200-499  (869-048-00173-5) 

500-1199  (869-048-00 174-3) 

1200-End (869-048-00175-1) 

46  Parts: 

1-40  (869-048-00176-0) 

41-69  (869-048-00177-8) 

70-89  (869-048-00178-6) 

90-139 (869-048-00179-4) 

140-155  (869-048-00180-8) 

156-165  (869-048-00181-6) 

166-199  (869-048-00182-4) 

200-499  (869-048-00183-2) 

500-End  (869-048-00184-1; 

47  Parts: 

0-19  (869-048-00185-9) 

20-39  (869-048-00186-7) 

40-69  (869-048-00187-5) 

70-79  (869-048-00 188-3) 

80-End  (869-048-00189-1) 

48  Chapters: 

1  (Ports  1-51)  (869-048-00190-5)  . 

1  (Ports  52-99)  (869-048-00191-3) 

2  (Ports  201-299)  (869-048-00192-1)  . 

3-6  (869-048-00193-0)  . 

7-14  (869-048-00194-8) 

15-28  (869-048-00195-6)  . 

29-End  (869-048-00 196-4) 

49  Parts: 

1-99  (869-048-00197-2)  . 

100-185  (869-048-00198-1)  . 


56,00 
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uly 
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Oct, 
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Oct, 
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Oct 
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Oct, 
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2002 
2003 
2002 
2002 
2003 
2003 
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2003 
2003 
2003 
2003 
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1984 
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2003 
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2002 
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stock  Number 
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40O-999  (869-04ft-00201-4) 

1000-1199    ; (869-048-00202-21 

I2(X)-£nd  (869-048-00203-1) 

50  Parts' 

1-17         '       (869-048-00204-9) 

18-199        (869-O43-0C205-?) 

200-599       (869-048-00206-5) 

600-£nd     (869-048-00207-3) 

CPR  Index  and  Findings 

Aids  (869-050-00048-2) 

Complete  2003  CFR  set    •' 


Price  Revision  Date 

6!  00  Oct    !    2002 

25  DC  Oct    1    2002 

30  00  Oct    !    2002 


60  00 

40  00 
38  00 
58  00 


59  CO 
195  OC 


Oct  '  2002 

Oct  !  2002 

Oct  1  2002 

Oct  1  2002 


Jan 


MicfOtiche  CFP  Edition 
Subscription  (moiled  as  issued)    293  00 


individual  copies 


200 


Complete  set  (one-time  mailing)  293  00 

Complete  set  (one-time  moiling)  290  00 


2003 
2003 

2003 
2003 
2002 

2001 


Because  Tifte  3  is  on  annuoi  compiiatior  mis  .oiume  and  all  p'evous  .oiumes 
should  Oe  tetamed  as  a  pefmanent  reference  source 

^The  Julv  !  '985  edition  o(  32  CFP  Ports  1-13°  contains  a  note  only  lot 
Ports  1-39  inclusive  For  the  full  text  ot  tr^  Defense  Acquisition  Pegulations 
in  Pats  1-39  consult  the  thcee  CFP  /oiumes  'ssued  as  di  juiy  '  ww  containing 
trxjse  ports 

.'The  July  '  !9e5  edition  at  4'  CFP  Chapters  :-'0C  contains  a  note  oniv 
tor  Chapters  '  'o  49  -nciusive  for  the  'uil  ie«'  of  p'ocurement  -equiations 
m  Chapters  '  to  49  consult  the  eleven  CFp  volumes  ssued  as  ot  julv  I, 
1994  containing  ttxsse  cnopters 
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20C 
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voiume  (vete  piomuigated  aurng  me  perrod  Apm 
'he  CFp  .oiume  issued  as  or  Apm  '    2000  >nou:d 

volume  '.ere  promulgated  during  me  penod 
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be  retained 

'  No  amendments  'c 
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be  retained 

^No  amendments  to  mis  -oiume  /-e-e  piomjigated  ajnng  me  pe'oa  OcoDe' 
1    200'    through  Octooer        20C2    'he  CFP    .oi^me    ssued   as   y    jc'ooe' 
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Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


\V*>ekiv  Cr»mpilalion  of 

Presidential 
Documents 
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The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 
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Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code 
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Charge  your  order 

Its  Easy! 

—  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

I I    i  hiiS,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

I  n  $15 l.(X)  First  Class  Mail         [Z]   $92.00  Regular  Mail 
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Additional  address/atientiofl  line 
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Daytime  phone  including  area  code 
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Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 
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Thank  you  for 
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(Credit  card  c 

you 

r  oraer: 

Auihorizing  signature 

Mail  To:   Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regoiations  or  what 
documents  have  been  published  m  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (bst  of  CFR  Sections  Affectedl 
IS  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register 
The  LSA  IS  issued  monthly  in  cumulative  form. 
Entnes  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
S35  per  year 

Federal  Register  Index 

The  index,  covenng  the  contents  of  the 
daify  Federal  Register,  is  issued  momh^y  m 
cumulative  form  Entnes  are  cameo 
pnmanly  under  the  names  of  the  issuing 
agencies.  Significant  sutsjects  are  earned 
as  cross-references. 
S30  per  year 
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Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  tota]  cost  of  my  order  is  S 

International  ^-ustomers  please  add  25^c. 


Companv  '.^r  pers<iri.ii  njirie 
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Street  Jddress 
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Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Flease  Choose  .Method  of  Payment: 

j J   Check  Payable  to  the  Supenntendent  of  Documents 

ED-D 
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CiPO  Deposit  Account 


EH    VISA        EH   MasterCard  Account 


iC'rcdit  card  expiration  dale  I 


Thank  you  for 
your  order! 


Authorizing  Signature  ii^oi 

.Mdil  lo    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFOmiATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 

prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can  — 

learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 

the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
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A  renewal  nouce  will  be 
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To  be  sure  that  your  service' continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  serv  ice 
will  be  reinstated 

To  ciiange  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM.  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SENT)  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 
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Superintendent  of  Documents  Subscription  Order  Form 
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Pbooe  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $764  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  S699  each  per  year. 
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.  Price  indades  r^ular  domestic  postage  and  handling,  and  is  subject  to  change. 
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Please  Choose  Method  of  Payment: 

1 I  Check  Payable  to  the  Supenntendent  of  Documents 

CH  GPO  Deposit  Account         [     |     [     |     j     j     f    \-V^ 
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i       1          1   1   1   !   1   1   1       1   1   i   !   !   1   !   1 
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your  order! 

MM! 

Authonzing  signature  i 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954.  Pittsburph  PA  1  S^VUTPM 


Public  Laws 


108th  Congress 


Pamohlet  prmts  of  public  laws  often  referred  to  as  shp  laws,  are  tfie  initial  publication  of  Federal 
laws  jpon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legisat've  history  references  appear  on  eacf^  law  Subscription  service  includes  all  pubic  laws, 
issued  ir'eguiarly  upor  enactment,  *o'  the  I08th  Congress 

individual  laws  also  n-ay  be  purcnased  from  the  Superintendent  of  Documents, 
U  S  Government  Printing  Office  Prices  vary  See  Reader  Aids  Section  of  trte  Federal  Register 
for   announcements   of   newiy    enacted    laws    or    access    the    online    database    at 
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It's  Easy!  lHHk    HMV 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


subscnptidns  to  PUBLIC  LAWS  tor  the  KiXth  Cimgress  for  S285  per  subscription. 


The  total  post  of  m>  order  is  S    

International  customers  please  add  25^t. 


Compan>  or  personai  name 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


'Pkdso  "xpc  i>r  pnnti 


.Additional  address/'attention  line 


S  tree  I  address 


Cii\,  State.  ZIP  .(xie 
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I     I   VISA       LJ  MasterCard  Account 


-D 


I  Credit  card  expiration  datei 
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your  order! 
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FREE 
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Federal  Register  are  available  through  the 
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To  connect  over  the  World  Wide  Web, 
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Vol.  68.  No.  203 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunients  having  general 
applicatMlity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supermtendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMErfT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  931 

[Doclwt  No.  FV03-931-1  FR] 

Fresh  Bartlett  Pears  Grown  in  Oregon 
and  Washington;  Increased 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACmON:  Final  rule. 

SUMMARY:  This  rule  increases  the 
assessment  rate  established  for  the 
Northwest  Fresh  Bartlett  Pear  Marketing 
Committee  (Committee)  for  the  2003- 
2004  and  subsequent  fiscal  periods  from 
$0,025  to  $0,335  per  44-poimd  standard 
box  or  container  equivalent  of  fresh 
Bartlett  pears  handled.  The  Conmiittee 
locally  administers  the  marketing  order, 
which  regulates  the  handling  of  besh 
Bartlett  pears  grown  in  the  States  of 
Oregon  and  Washington.  Authorization 
to  assess  fresh  Bartlett  pear  handlers 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  period  began  July  1  and  ends 
June  30.  The  assessment  rate  will 
remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
EFFECTIVE  DATE:  October  22,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  M.  Hiller,  Northwest  Marketing 
Field  Office,  Fruit  and  Vegetable 
Programs,  AMS.  USDA,  1220  SW., 
Third  Avenue,  Suite  385;  telephone: 
(503)  326-2724,  Fax:  (503)  326-7440;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA.  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 


regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay.  Guerber@usda  .gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  147  and  Order  No.  931,  both  as 
amended  (7  CFR  part  931),  regulating 
the  handling  of  fresh  Bartlett  pears 
grown  in  the  States  of  Oregon  and 
Washington,  hereinafter  referred  to  as 
the  "order."  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agricultiire 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Oregon  and  Washington 
handlers  are  subject  to  assessments. 
Funds  to  administer  the  order  are 
derived  frtjm  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  fresh  Bartlett  pears  beginning 
on  July  1,  2003,  and  continue  until 
amended,  suspended,  or  terminated. 
This  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 


20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  for 
the  2003-2004  and  subsequent  fiscal 
periods,  from  $0,025  to  $0,335  per  44- 
pound  standard  box  or  container 
equivalent  of  fresh  Bartlett  pears  grown 
in  the  States  of  Oregon  and  Washington. 

The  Oregon  and  Washington  fresh 
Bartlett  pear  marketing  order  provides 
authority  for  the  Committee,  with  the 
approval  of  USDA,  to  formulate  an 
annual  budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the 
Committee  are  growers  and  handlers  of 
Oregon  or  Washington  fresh  Bartlett 
pears.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportunity  to  participate  and 
provide  input. 

For  the  2001-2002  and  subsequent 
fiscal  periods,  the  Committee 
recommended,  and  USDA  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  fiscal  period  to  fiscal  period 
unless  modified,  suspended,  or 
terminated  by  USDA  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Committee  met  on  May  29,  2003, 
and  unanimously  recommended  2003- 
2004  expenditures  of  $1,122,250  and  an 
assessment  rate  of  $0,335  per  44-pound 
standard  box  or  container  equivalent  of 
fresh  Bartlett  pears.  In  comparison,  last 
year's  budgeted  expenditures  were 
$77,612.  The  assessment  rate  of  $0,335 
is  $0.31  higher  than  the  rate  previously 
in  effect.  The  Committee  recommended 
an  increased  assessment  rate  to  establish 
market  research  and  development 
projects  to  assist,  improve,  or  promote 
the  marketing,  distribution,  and 
consiunption  of  pears.  These  projects 
will  be  executed  through  an  agreement 
with  Pear  Bureau  Northwest,  which  also 
oversees  market  development  and 
promotion,  including  paid  advertising, 
projects  for  the  Winter  Pear  Control 
Committee,  under  Marketing  Order  No. 
927  regulating  the  handling  of  winter 
pears  grown  in  Oregon  and  Washington. 
The  Bartlett  pear  projects  for  2003-2004 
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include  activities  to  enhance  the 
consumption  of  pears  in  Latin  America 
and  South  America,  trade  and  consumer 
communications  through  website  and 
newsletter  releases,  a  domestic  field 
staff  program  to  distribute  point  of  sale 
materials  and  conduct  consumer 
samplings,  and  participation  in  food 
service  and  consumer  shows  to  advance 
Bartletts  as  the  first  available  USA  pear 


varietv.  No  paid  advertising  activities 
will  be  condu.^ted 

These  market  development  projects 
were  previously  administered  by  the 
Oregon  Bartlett  Pear  Commission  and 
the  Washington  State  Fruit  Commission. 
However,  following  an  eight-month 
series  of  industry  meetings,  both  state 
commissions  recommended  that  the 
federal  committee  administer  future 
Bartlett  pear  market  development 
projects.  Thus,  with  industry  consensus 


Oregon  Bartlett  Pear  Commission  .... 

Washington  State  Fruit  Commission  

Northwest  Fresh  Bartlett  Pear  Marketing  Committee 

Oregon  Tr<tal  

Washington  Total 


in  support  of  the  action,  the  Committee, 
on  May  29.  2003.  unanimously 
recommended  that  it  establish  and 
administer  future  market  development 
projects  for  the  Bartlett  pear  industry. 

The  net  effect  to  the  Northwest 
Bartlett  pear  industry  in  transferring  the 
m.arket  development  projects  from  the 
State  commissions  to  the  Committee  is 
negligible  as  indicated  in  the  table 
below. 


2002-2003 


2003-2004 


Net  change 


$0.34 
0.332 
0.025 
0.365 
0.357 


$.0275 
0.022 
0.335 

0.3625 
0.357 


$0.3125 

-0.31 

0.31 

-  0.0025 

0.0 


The  major  expenditures 
recommended  by  the  Committee  for  the 
2003-2004  year  include  S78.934  for 
expenses  shared  with  Pear  Bureau 
Northwest  and  the  Winter  Pear  Control 
Committee  (salaries,  employee  benefits, 
office  rent,  and  similar  administration 
expenses),  $38,316  for  unshared 
committee  expenses  (meetings, 
assessment  collection  fees  paid  to  the 
Washington  State  Fruit  Commission. 
fees  paid  to  four  grower/shipper 
organizations  for  collating  information 
used  in  generating  crop  and  quality 
reports,  and  contingency  reserves),  and 
$1,005,000  for  market  research  and 
development  expenses.  Budgeted 
expenses  for  these  items  in  2002-2003 
were  S63.712.  $13,900.  and  SO. 
respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  determined  by 
reviewing  the  historical  market 
development  expenses  of  other 
organizations  and  past  expenses  for  the 
Committee.  Commodity  shipments  for 
the  2003-2004  season  are  estimated  at 
3,350,000  standard  boxes,  which  should 
provide  $1,122,250  in  assessment 
income.  Income  derived  from  handler 
assessments,  along  with  miscellaneous 
income  and  funds  from  the  Committee's 
authorized  reserve,  should  be  adequate 
to  cover  budgeted  expenses.  Funds  in 
the  reserve  (currently  $16,997.14)  will 
be  kept  within  the  maximum  permitted 
by  the  order  of  approximately  one  fiscal 
year's  operational  expenses  (§931.42) 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
available  information. 

Although  this  assessment  rate  will  be 
in  effect  for  an  indefinite  period,  the 


Committee  will  continue  to  meet  prior 

to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  ret:onimendations  for 
niodifiiation  of  the  assessment  rate.  The 
dates  ,ind  times  of  Committee  meetings 
are  available  from  the  (Committee  or 
rSDA.  Committee  meetings  are  open  to 
[he  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
I  iSDA  will  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  will  be 
undertaken  as  necessary.  The 
Committee's  2003-2004  budgei  and 
those  for  subsequent  fisc:al  periods  will 
be  reviewed  and.  as  appropriate, 
approved  by'  USDA. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulator\-  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  et:onomic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  final  regulatory 
fiexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportiimately  burdened. 
Marketing  orders  issued  pursuant  to  the 
.^ct,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientatu)n  and  compatibility. 

There  are  approximately  1,500 
growers  ot  fresh  Bartlett  pears  in  the 
production  area  and  approxima*ely  40 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
growers  are  defined  by  the  Small 


Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $750,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

According  to  the  S'oncitrus  Fruits  and 
Nuts.  2002  Preliminary  Summary  issued 
in  January  2003  by  the  National 
Agricultural  Statistics  Service,  the  total 
farm  gate  value  of  fresh  Bartlett  pears  in 
the  regulated  production  area  for  2002 
was  $34,782,000.  Therefore,  the  2002 
average  gross  revenue  for  a  fresh  Bartlett 
pear  grower  in  the  regulated  production 
area  was  $23,188.  Further,  based  on 
Committee  records  and  recent  f.o.b. 
prices  for  fresh  Bartlett  pears,  over  98 
percent  of  the  regulated  handlers  ship 
less  than  $5,000,000  worth  of  fresh 
Bartlett  pears  on  an  annual  basis.  Based 
on  this  information,  it  can  be  concluded 
that  the  majority  of  growers  and 
handlers  of  fresh  Bartlett  pears  in  the 
States  of  Oregon  and  Washington  may 
be  classified  as  small  entities. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  2003- 
2004  and  subsequent  fiscal  periods  from 
$0,025  to  $0,335  per  44-pound  standard 
box  or  container  equivalent  of  fresh 
Bartlett  peeu-s.  The  Committee 
unanimously  recommended  2003-2004 
expenditures  of  $1,122,250  and  an 
assessment  rate  of  $0,335  per  44-pound 
standard  box  or  container  equivalent. 
The  assessment  rate  is  $0.31  higher  than 
the  rate  previously  in  effect.  The 
quantity  of  assessable  fresh  Bartlett 
pears  for  the  2003-2004  season  is 
estimated  at  3,350.000  standard  boxes. 
Thus,  the  $0,335  rate  should  provide 
$1,122,250  in  assessment  income. 
Income  derived  from  handler 
assessments,  along  with  miscellaneous 
income  and  funds  from  the  Committee's 
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authorized  reserve,  should  be  adequate 
to  cover  budgeted  expenses  {§  931.42). 

The  major  expenditiu^s 
recommended  by  the  Committee  for  the 
2003-2004  year  include  $78,934  for 
expenses  sbared  with  Pear  Bureau 
Northwest  and  the  Winter  Pear  Control 
Committee  (salaries,  employee  benefits, 
office  rent,  and  similar  administration 
expenses),  $38,316  for  unshared 
committee  expenses  (meetings, 
assessment  collection  fees  paid  to  the 
Washington  State  Fruit  Commission, 
fees  paid  to  four  grower/handler 
organizations  for  collating  information 
used  in  generating  crop  and  quality 
reports,  and  contingency  reserves),  and 
$1,005,000  for  market  research  and 
development  expenses.  Budgeted 
expenses  for  these  items  in  2002-2003 
were  $63,712,  $13,900,  and  $0. 
respectively. 


The  increase  in  the  assessment  rate  is 
necessary  for  the  Committee  to  establish 
market  research  and  development 
projects.  These  market  development 
projects  will  be  executed  through  an 
agreement  with  Pear  Bureau  Northwest, 
which  also  oversees  the  market 
development  projects  for  the  Winter 
Pear  Contf  ol  Committee,  administering 
Marketing  Order  No.  927.  The  Bartlett 
pear  projects  for  2003-2004  include 
activities  to  enhance  the  consumption  of 
pears  in  Latin  America  and  South 
America,  trade  and  consumer 
communications  through  website  and 
newsletter  releases,  a  domestic  field 
staff  program  to  distribute  point  of  sale 
materials  and  conduct  consumer 
samplings,  and  participation  in  food 
service  and  consumer  shows  to  advance 
Bartletts  as  the  first  available  USA  pear 
variety.  No  paid  advertising  activities 
will  be  implemented. 


These  market  development  projects 
were  previously  administered  by  the 
Oregon  Bartlett  Pear  Conunission  and 
the  Washington  State  Fruit  Commission. 
However,  following  an  eight-month 
series  of  industry  meetings,  both  state 
commissions  recommended  that  the 
federal  Committee  administer  future 
Bartlett  pear  market  development 
projects.  Thus,  with  industry  consensus 
in  support  of  the  action,  the  Committee, 
on  May  29,  2003,  unanimously 
recommended  that  it  establish  and 
administer  future  market  development 
projects  for  the  Bartlett  pear  industry. 

The  net  effect  to  the  Northwest 
Bartlett  pear  industry  in  transferring  the 
market  development  projects  from  the 
State  commissions  to  the  Committee  is 
negligible  as  indicated  in  the  table 
below. 


Oregon  Bartlett  Pear  CommJssion 

Washington  State  FruH  Commission  

Northwest  Fresh  Bartlett  Pear  Marketing  Committee 

Oregon  Total 

Washington  Total 


2002-2003 


$0.34 
0.332 
0.025 
0.365 

0.357 


2003-2004  Net  change 


$.0275 
0.022 
0.335 

0.3625 
0.357 


$0.3125 

-0.31 

0.31 

-  0.0025 

0.0 


A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  season  indicates  that  the 
grower  price  for  the  2003-2004  season 
could  range  between  $9.20  and  $11.00 
per  standard  box  of  fresh  Bartlett  pears. 
Therefore,  the  estimated  assessment 
revenue  for  the  2003-2004  season  as  a 
percentage  of  total  grower  revenue 
could  range  between  3.6  and  3  percent. 

This  action  increases  the  assessment 
obligation  imposed  on  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  growers.  However,  these  costs  are 
offset  by  the  benefits  derived  by  the 
operation  of  the  marketing  order.  In 
addition,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
Oregon  and  Washington  fresh  Bartlett 
pear  industry  and  all  interested  persons 
were  invited  to  attend  the  meeting  and 
participate  in  Committee  deliberations 
on  all  issues  discussed.  Like  all 
Committee  meetings,  the  May  29,  2003, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  Oregon  or 
Washington  fresh  Bartlett  pear  handlers. 
As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 


periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  September  10,  2003.  Copies 
of  the  proposed  rule  were  also  mailed  or 
sent  via  facsimile  to  all  fresh  Bartlett 
pear  handlers.  Finally,  the  proposal  was 
made  available  through  the  Internet  by 
the  Office  of  the  Federal  Register  and 
USDA.  A  15-day  comment  period 
ending  September  25.  2003.  was 
provided  for  interested  persons  to 
respond  to  the  proposal.  No  comments 
were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hergby  found 
that  this  rule,  as  hereinafter  set  forth, 


will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  also  found 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  rule  until  30  days  after  publication 
in  the  Federal  Register  because  the 
2003-2004  fiscal  period  began  on  July  1 . 
2003.  and  the  order  requires  that  the 
rate  of  assessment  for  each  fiscal  period 
apply  to  all  assessable  fresh  Bartlett 
pears  handled  during  such  fiscal  period. 
In  addition,  the  Committee  needs 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis.  Fiuiher,  handlers  are  aware  of  this 
rule  which  was  reconunended  at  a 
public  meeting.  Also,  a  15-day  comment 
period  was  provided  for  in  the  proposed 
rule  and  no  comments  were  received. 

List  of  Subjects  in  7  CFR  Part  931 

Marketing  agreements,  Pears, 
Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  931  i^  amended  as 
follows: 

PART  931— FRESH  BARTLETT  PEARS 
GROWN  IN  OREGON  AND 
WASHINGTON 

■  1.  The  authority  citation  for  7  CFR  part 
931  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
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■  2.  Section  ^31231  is  revised  to  read  as 
follows: 

§931.231     Assessment  rate. 

On  and  after  luly  1.  2003,  an 
assessment  rate  of  S0.335  per  44-poLind 
standard  box  or  container  equivalent  i> 
established  for  fresh  Bartlett  pears 
grown  in  Orejjon  and  Washington 

Dated  October  \'^.  2003. 
A. J.  Yates, 

Administrator.  Aamultural  Markftino 

Service 

|KR  Do(    U3-2f)514  Filed  10-20-03;  8:45  am] 

BILLING  COD€  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Part  39 

[Docket  No.  2003-CE-46-AD;  Amendment 
39-13342;  AD  2003-21-07] 

RIN2120-AA64 

Airworthiness  Directives;  The  Cessna 
Aircraft  Company  Model  525  Airplanes 

AGENCY:  P^'dcral  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Final  rule:  request  for  comments 

summary:  The  FAA  is  adopting  a  new 
airworthiness  directive  (.AD)  for  certain 
The  (lessna  Aircraft  Company  (Cessna) 
Model  52S  airplanes.  This  AD  requires 
vuu  to  disengage  the  pitch  trim  circuit 
breaker  and  AP  servo  circuit  breaker 
and  then  tie  strap  each  of  them  to 
prevent  them  from  being  engaged.  This 
.\D  is  the  result  of  analysis  that  reveals 
the  potential  for  a  single-wire  shorting 
to  28  volt?;  or  a  failure  of  a  relay  in  the 
electric  pitch  trim  svstem  such  that  th'^ 
relav  contacts  remain  closed.  We  are 
issuing  this  AD  to  correct  this  single- 
point  failure  in  the  plectrit.  pitch  trim 
svstem.  which  will  result  in  a  runaw,i\ 
pit'  h  trim  condition  where  the  pilot 
could  not  disconnect  using  the  control 
wheel  autopilot/ trim  disc:onnect  switch. 
Failure  of  the  electric  trim  system 
would  result  in  a  large  pitch  mistrim 
and  would  cause  excessive  control 
forces  that  the  pilot  could  not  overcome. 
DATES:  This  AD  becomes  effective  on 
October  22. 2003 

The  Director  of  the  Federal  Register 
approved  the  inc:orptiration  by  reference 
of  certain  publications  listed  in  the 
regulation  as  of  (October  22.  2003 

We  must  receive  anv  comments  on 
this  AD  by  December  15.  2003 
ADDRESSES:  Lse  one  of  the  following  to 
submit  comments  on  this  AD: 

•  Bv  mail:  F.\A.  Central  Region. 
Office  of  the  Regional  Counsel, 


Attention:  Rules  Docket  No.  2003-CE- 
46-AD.  901  Locust.  Room  SOtJ,  Kansas 
Citv.  Missouri  MlOti. 

•  By/ax:  (816)  329-3771. 

•  Bv  f-mail:  9-ACE-7- 
Docket<Sfaa.gov  Comments  sent 

elet  tronicallv  must  i:ontain  "Docket  No. 
2003-CE-46-.-\D"  in  the  subject  line.  If 
you  send  comments  electronically  as 
attached  electronic   files,  the  files  must 
be  formatt(!d  in  Microsoft  Word  97  for 
Windows  or  ASCII. 

You  mav  get  the  service  informati(m 
identified  in  this  AD  from  The  Cessna 
Aircraft  Companv.  Product  .Support. 
PO.  Box  770f).  Wichita  Kansas  67277: 
telephone:  (316)  517-IU)00;  facsimile: 
(316)  .517-8.500. 

You  mav  view  the  AD  docket  at  F.AA. 
Central  Region.  Office  of  the  Regional 
Cj)unsel.  .Attention   Rules  Docket  No. 
2003-Ch:-4h-.-\I),  401  Locust.  Room 
506.  Kansas  City.  Missouri  64106.  Office 
hours  are  8  a.m  to  4  p  m..  Monday 
through  Fndav.  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Withers.  .\erospa(e  Fngineer.  FAA, 
Wichita  .\in  raft  Certifii  ation  Office. 
1801  Airport  Road.  Room  100.  Wichita. 
Kansas  67209.  telephone:  (.516)  946- 
4196;  facsimile   (.nh)  946-4107. 
SUPPLEMENTARY  INFORMATION: 

What  rvrnts  tuivr  itiusrd  this  AD':" 
The  FAA  has  received  a  report  of  an 
accident  involving  a  Cessna  Model  525 
airplane  where  the  pilot  ditched  the 
airplane  in  the  water  off  the  coast  near 
Coupeville.  Washingtim.  The  pilot 
reported  a  problem  with  the  pitch  trim 
system 

Although  die  linal  investigatiim  bv 
the  National  Transportation  Safet\ 
Board  (NTSB)  is  not  complete.  Cessna 
<Hid  F.\.\  analvsis  reveals  the  p(jtential 
for  <i  >ingle-wire  shorting  tcj  28  \olts  or 
a  failure  of  a  relay  in  the  electric  pitch 
trim  svstem  such  that  the  relay  contacts 
remain  closed  and  also  precludes 
disconnect  of  the  pitch  trim  using  the 
control  wheel  autopilot/ trim  disconnect 
switch. 

Wbiil  (ire  thf  consrcjupnces  if  the 
condition  is  nut  convvted'  Failure  ol  the 
electric  trim  system  would  result  in  a 
large  pitch  mistrim  and  would  cause 
excessive  control  forces  that  tht;  pilot 
could  not  overcome. 

Is  thtTv  service  information  that 
(ipplifs  to  this  subject :"  Cessna  has 
issued  (atation  Alert  S(>rvice  Letter 
ASL525-27-02,  dated  October  10,  2003. 

What  are  the  provisions  of  this  sen'ice 
informatuHi'  The  service  bulletin 
includes  (as  well  as  other  information) 
procedures  for  disengaging  and  tie 
strafiping  the  pitch  trim  and  autopilot 
ser\o  iirtuit  breakers. 


FAA's  Determination  and  Requirements 
of  the  AD 

What  has  FAA  decided?  We  have 
evaluated  all  pertinent  information  and 
identified  an  unsafe  condition  that  is 
likely  to  exist  or  develop  on  other 
products  of  this  same  type  design. 

Since  the  unsafe  condition  described 
previouslv  is  likely  to  exist  or  develop 
on  other  Cessna  Model  525  airplanes  of 
the  same  type  design,  this  AD  is  being 
issued  to  correct  a  single-point  failure  in 
the  pitch  trim  system,  which  could 
result  in  a  runaway  pitch  trim  condition 
where  that  the  pilot  could  not 
disconnect  using  the  control  wheel 
autopilot/trim  disconnect  switch. 
Failure  of  the  electric  trim  system 
would  result  in  a  large  pitch  mistrim 
and  would  cause  excessive  control 
forces  that  the  pilot  could  not  overcome. 

What  does  this  AD  require?  This  AD 
requires  vou  to  disengage  the  pitch  trim 
circuit  breaker  and  AP  ser\'o  circuit 
breaker  and  then  tie  strap  each  of  them 
to  prevent  them  from  being  engaged. 

In  preparation  of  this  rule,  we 
contacted  type  clubs  and  aircraft 
operators  to  obtain  technical 
information  and  information  on 
operational  and  economic  impacts.  We 
did  not  receive  any  information  through 
these  contacts.  If  received,  we  would 
have  included,  in  the  rulemaking 
docket,  a  discussion  of  any  information 
that  mav  have  influenced  this  action. 

Hoiv  does  the  revision  to  14  CFB  part 
39  affect  this  AD':"  On  July  10,  2002.  we 
published  a  new  version  of  14  CFR  part 
39  (67  FR  47997,  July  22.  2002),  which 
governs  FAA's  AD  system.  This 
regulation  now  includes  material  that 
relates  to  altered  products,  special  flight 
permits,  and  alternative  methods  of 
compliance.  This  material  previously 
was  included  in  each  individual  AD. 
Since  this  material  is  included  in  14 
f:FR  part  39,  we  will  not  include  it  in 
future  AD  actions. 

Compliance  Time  of  This  AD 

What  would  be  the  compliance  time 
of  this  AD'  The  compliance  time  of  this 
AD  is  within  5  davs  or  10  hours  time- 
in-service  after  October  22.  2003  (the 
effective  date  of  this  AD),  whichever 
occurs  first. 

Whv  is  the  compliance  time  of  this  AD 
presented  in  both  hours  TlStind 
calendar  time?  The  unsafe  condition  on 
these  airplanes  is  not  a  result  of  the 
number  of  times  the  airplane  is 
operated.  The  FAA  is  establishing  the 
compliance  time  in  both  hours  TIS  and 
calendar  time  (with  the  prevalent  being 
that  which  occurs  first). 

This  would  assure  that  the  unsafe 
condition  is  addressed  on  both  high- 
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usage  and  low-usage  airplanes  within  a 
reasonable  time  period  without 
inadvertently  grovmding  any  of  the 
affected  airplanes. 

Comments  Invited 

Will  I  have  the  opportunity  to 
comment  prior  to  the  issuance  of  the 
rule?  This  AD  is  a  final  rule  that 
involves  requirements  affecting  flight 
safety  and  was  not  preceded  by  notice 
and  an  opportunity  for  public  comment; 
however,  we  invite  you  to  submit  any 
written  relevant  data,  views,  or 
arguments  regarding  this  AD.  Send  yoiu 
comments  to  an  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-CE-4&-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it;  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  it.  If  a  person  contacts  us 
through  a  nonwritten  communication, 
and  that  contact  relates  to  a  substantive 
part  of  this  AD,  we  will  summarize  the 
contact  and  place  the  summary  in  the 
docket.  We  will  consider  all  comments 
received  by  the  closing  date  and  may 
amend  the  AD  in  light  of  those 
comments. 

Regidatory  Findings 

Will  this  AD  impact  various  entities? 
We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 


not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States. 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Will  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify  that  this  AD: 

1.  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  imder  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26,  1979);  and 

■  3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summary'  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  summary  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
Include  "AD  Docket  No.  .3003-CE^6- 
AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoptionof  the  Amendment  

■  Accordingly,  under  the  authority' 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

■  1.  The  FAA  amends  §39.13  by  adding 
the  following  new  airworthiness 
directive  (AD): 

200a-21-07    The  Cessna  Aircraft  Company: 

Amendment  39-13342;  Docket  No. 
2003-CE^f>-AD. 

When  Does  This  AD  Become  Effective? 

(a)  This  AD  becomes  effective  on  October 
22.  2003. 

Are  Any  Other  ADs  Affected  by  This  Action? 

(b)  None. 

What  Airplanes  Are  Affected  by  This  AD? 

(c)  This  AD  affects  Model  525  airplanes, 
serial  numbers  525-0001.  525-0002.  and 
525-0004  through  525-0159.  that  are 
certificated  in  any  category. 

What  Is  the  Unsafe  Condition  Presented  in 
This  AD? 

(d)  This  AD  is  the  result  of  analysis  that 
reveals  the  potential  for  a  single-wire 
shorting  to  28  volts  or  a  failure  of  a  relay  in  — 
the  electric  pitch  trim  system  such  that  the 
relay  contacts  remain  closed.  We  are  issuing 
this  AD  to  correct  this  single-point  failure  in 
the  electric  pitch  trim  system,  which  will 
result  in  a  runaway  pitch  trim  condition 
where  the  pilot  could  not  disconnect  using 
the  control  wheel  autopilot/trim  disconnect 
switch.  Failure  of  the  electric  trim  system 
would  result  in  a  large  pitch  mistrini  and 
would  cause  excessive  control  forces  that  the 
pilot  could  not  overcome. 

What  Must  I  Do  To  Address  This  Problem? 

(e)  To  address  this  problem,  you  must 
accomplish  the  following: 


Actions 


Compliance 


(1)  Disengage  ttie  PITCH  TRIM  circuit  breaker  located  on  the  left  cir- 
cuit breaker  panel.  Install  a  tie  strap  (part  number  (P/N)  MS3367-1- 
4  or  equivalent  part  number)  on  the  shaft  of  the  PITCH  TRIM  circuit 
breaker  to  prevent  the  circuit  breaker  from  being  engaged. 

(2)  Disengage  the  AP  SERVOS  circuit  breaker  located  in  the  right  cir- 
cuit breaker  panel.  Install  a  tie  strap  (P/N  MS3367-1-4  or  equivalent 
part  number)  on  the  shaft  of  the  AP  SERVOS  circuit  breaker  to  pre- 
vent the  circuit  breaker  from  being  engaged. 

(3)  The  Minimum  Crew  portion  of  Section  11 — Operating  Limitations  of 
the  Airplane  Flight  Manual  (AFM)  provides  information  on  applicable 
operating  limitations  with  the  autopilot  inoperable. 

(4)  All  affected  airplanes  were  originally  equipped  with  a  P/N  6518351- 
3  or  P/N  65138351-5  Trim  PC  Board  Assembly.  If  a  P/N  6518351-8 
Trim  PC  Board  Assembly  is  installed,  contact  the  Wichita  Aircraft 
Certifk:ation  Offk»  at  the  address  in  paragraph  (0  of  this  AD  to  de- 
termine if  the  installed  P/N  6518351-8  Trim  PC  board  assembly  is 
an  altemative  method  of  compliance  to  this  AD. 

(5)  Cessna  Citatron  Alert  Servk:e  Letter  ASL525-27-02,  dated  October 
10,  2003,  contains  information  related  to  this  subject. 


Within  5  calendar  days  or  10  hours  time-in-service  after  OcAober  22, 
2003  (the  effective  date  of  this  AD),  whichever  occurs  first. 

Within  5  calendar  days  or  10  hours  time-in-service  after  October  22, 
2003  (the  effective  date  of  this  AD),  whichever  occurs  first. 


Not  Applrcable. 


Not  Applicable. 


Not  Applicable. 
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What  About  Alternative  Methods  of 
Compliance? 

(f)  You  may  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD  by  following  the  procedures  in  14 
CFR  39.13.  Send  your  request  to  the  Manager. 
Wichita  Aircraft  Certification  Office  (ACO), 
FA.\.  For  information  on  any  already 
approved  alternative  methods  of  compliance, 
contact  Dan  Withers.  Aerospace  Engineer, 
F.AA.  Wichita  ACO.  1801  Airport  Road. 
Room  100,  Wichita.  Kansas  67209,  telephone 
1316)  946-4196:  facsimile:  1316)  946-4107 

How  Do  I  Get  Copies  of  the  Documents 
Referenced  in  This  AD? 

(g)  You  may  get  copies  of  the  document 
referenced  in  this  ,\D  from  The  Cessna 
Aircraft  Companv.  Product  Support.  P  O  Box 
7706,  Wichita.  Kansas  67277:  telephone 
(3161  517-6000;  facsimile:  (316)  517-8500 
You  mav  view  this  document  at  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  901 
Locust,  Room  506.  Kansas  City,  Missouri 
64106 

Issued  in  Kansas  City.  Missouri,  on 
October  10.  2003. 
lames  E.  lackson, 

Acting  Manager  Small  Airplane  Directorate. 

Ajrcraft  Certification  Senice 

[PR  Doc.  03-26276  Filed  10-20-0  i:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30393:  Amdt.  No.  3080] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  This  rule  is  effective  October  21. 
2003.  The  compliance  date  for  each 
SIAP  is  specified  in  the  amendatory- 
provisions 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 


regulations  is  approved  by  tfie  Director 
of  the  Federal  Register  as  of  October  2 1 , 
2003. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP 

4.  The  Office  of  the  Federal  Register, 
800  North  Capitol  Street.  NW.,  Suite 
700,  Washington,  DC. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

Bv  Subscription — (Copies  of  all  SIAPs, 
mailed  once  ever\'  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
US.  Covernment  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Mimroney  Aeronautical  Clenter,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082,  Oklahoma  City,  OK  73125), 
telephone:  (405)  954—1164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatorv  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/ Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
inc;orporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51.  and  §97.20  of  the  Federal 
Avi4tion's  Regulations  (F.AR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 


the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SIAP  information  in  some 
previouslv  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previouslv  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS,  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  alid,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
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"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulator)'  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 


Issued  in  Washington,  DC  on  October  10, 
2003. 

James  J.  Ballough, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113,  40114,  40120,  44502,  44514,  44701, 
44719,44721-44722. 

■  2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS/DME.  MLS/ 
RNAV;  §  97.31  RADAR  SIAPs;  §  97.33 
RNAV  SIAPs:  and  §  97.35  COPTER 
SIAPs,  Identified  as  follows: 

*   *   *  Effective  Upon  Publication 


FDC  date 


State 


09/24/03 
09/25/03 
09/24/03 

09/26/03 


DC 
DC 
DC 

DC 


City 


Airport 


FDC  No. 


Subject 


Washington 
Washington 
Washington 


Ronald  Reagan  Washington  National 
Ronald  Reagan  Washington  National 
Ronald  Reagan  Washington  National 


Washington |  Washington  Dulles  IntI 


3/9311  1  VOR  Rwy  15.  Amdt  9B 
3/9357  VOR  Rwy  15,  Amdt  9B. 
3/9310     VOR/DME  or  GPS  Rwy  15,  Amdt 

IB. 
3/9386     ILS  Rwy  1R  (Cat  II,  III),  Amdt  22 


[FR  Doc.  03-26307  Filed  10-2(M)3;  8:45  ani] 

BILLING  CODE  4910-1 3-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  119, 121  and  135 

[Docket  No.  FAA-200^15571;  Amendment 
Nos.  119-8, 121-290,  and  135-83] 

RIN2120-AI00 

DOD  Commercial  Air  Carrier 
Evaluators 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  makes  a 
correction  to  the  final  rule  published  in 
the  Federal  Register  on  July  10,  2003 
(68  FR  41214).  That  rule  clarified 
existing  regulations  as  they  apply  to 
Department  of  Defense  (DOD) 
commercial  air  carrier  evaluators. 
EFFECTIVE  DATE:  This  correction  is 
effective  on  October  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Lt. 
Col.  Tom  Barrale,  USAF,  Depcirtment  of 
Defense  Air  Mobility  Command  Liaison 
Officer  to  FAA  Flight  Standards  Service, 
(202) 267-7088. 

Correction 

In  the  final  rule  FR  Doc.  03-17459 
published  on  July  10,  2003,  (68  FR 
41214),  make  the  following  corrections: 


On  page  41214,  in  column  3.  in  the 
heading  section  of  the  rule  at  the  bottom 
of  the  page,  beginning  on  line  4  of  the 
heading,  correct  "Amendment  Nos. 
119-8,  121-286,  and  135-83"  to  read 
"Amendment  Nos.  119-8,  121-290,  and 
135-83." 

Issued  in  Washington.  DC  on  October  3, 
2003. 

Gary  A.  Michel, 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

[FR  Doc.  03-26445  Filed  10-20-03;  8:45  am] 

BtLUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Part  630 

[FHWA  Docket  No.  FHWA-1 997-2262; 
Formerly  FHW A  95-10] 

RIN2125-AD59 

Advance  Construction  of  Federal-aid 
Projects 

AGENCY:  Federal  Highway 
Administration  (FHWA),' DOT. 
ACTION:  Final  rule. 


summary:  The  FHWA  amends  its 
regulation  for  advemce  construction  of 
Federal-aid  projects  by  removing  certain 
provisions  that  limit  the  approval  of 
advance  construction  projects  and  that 
allow  for  the  payment  of  bond  interest 
cost.  These  provisions  are  no  longer 


consistent  with  section  115  of  title  23. 
United  States  Code  (U.S.C).  due  to 
technical  amendments  provided  in  the 
National  Highway  System  Designation 
Act  of  1995  (NHS  Act)  and  the 
Transportation  Equity  Act  for  the  21st 
Centur\' (TEA-21). 
EFFECTIVE  DATE:  November  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Max  Inman,  Federal-aid  Financial 
Management  Division,  (202)  366-2853. 
or  Mr.  Steve  Rochlis.  Office  of  the  Chief 
Counsel,  (202)  366-1395,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday. 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets.  Room  PL-401.  by  using  the 
universal  resource  locator  (URL): 
http://dms.dot.gov.  It  is  available  24 
hours  each  day,  365  days  each  year. 
Please  follow  the  instructions  online  for 
more  information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service.  (202) 
512-1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at  http://ivww.archives.gov  and  the 
Government  Printing  Office's  database 
at  http://wi\'w. access. gpo.gov/nara. 
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Background 

The  FHWA  published  an  interim  final 
rule  on  part  630.  subpart  G  on  luly  !'». 
1995.  at  60  FR  36991,  Interested  persons 
were  invited  to  submit  comments  to 
FHWA  Docket  No.  93-10.  (The  FHWA 
rearranged  its  docket  system  to  accord 
with  the  electronic  system  adopted  bv 
the  Department  of  Transportation  in 
1997.  The  FHWA  Docket  No.  9.5-10  was 
transferred  and  scanned  as  FHWA 
Docket  No.  1997-2262.)  On  Mav  1.  2003 
(68  FR  23239),  the  FHWA  published  a 
notice  of  proposed  rulemaking  (NPRM) 
proposing  to  remove  certain  provisions 
that  limit  the  approval  of  advance 
construction  projects  and  that  allow  for 
the  payment  of  bond  interest  cost. 
Advance  construction  authority  allows 
States  to  advance  the  construction  of 
Federal-aid  highway  projects  without 
obligating  Federal  funds  apportioned  nr 
allocated  to  the  States. 

Section  115.  title  23,  U.S.  Code, 
authorizes  advance  construction 
projects.  After  FHWA  approval.  States 
can  initiate  the  construction  of  a 
Federal-aid  highway  project  using  State 
funds  without  obligating  Federal  funds. 
Later,  the  State  can  request  that  the 
project  be  c:onverted  tn  a  regular 
Federal-aid  project  by  obligating  all  or  a 
portion  of  the  Federal  share,  provided 
that  Federal-aid  fund.-,  and  nhligation 
authority  are  available  The  Federal 
government  is  only  committed  to  the 
State  for  the  amount  of  Federal  funds 
obligated 

Section  308  of  the  NHS  Act  (Pub   L 
104-59.  109  Stat.  568,  November  28, 
1995),  which  replaced  section  115(d)  of 
title  Zi,  L'.S.C.  requires  that  advance 
construction  projects  be  on  the 
approved  Statewide  Transportation 
Improvement  Program  (STIP).  instead  of 
requiring  that  future  year  authorizations 
be  in  effect  when  the  advance 
construction  project  is  approved  The 
STIP  is  a  financially  constrained 
program  that  covers  a  period  of  at  least 
three  years.  This  change  allows  the 
States  more  flexibility  in  financing 
projects  and  developing  finan(,ial  plans, 
and  provides  an  opportunity  fcjr  States 
to  begin  construction  earlier 

Pre-construction  procedures  are  found 
at  23  CFR  part  630.  The  limitations 
outlined  in  §630.707  are  no  longer 
valid,  and  will  be  removed,  due  to  the 
changes  made  to  title  23.  U.S.C,  section 
115(d)bv  theNHS  Act 

Section  1226(a)  of  theTEA-21,  Public 
Law  105-178.  112  Stat.  107  (1998),  as 
amended  by  section  9003(a)  of  Public 
Law  105-206,  112  Stat.  838  (1998), 
revised  23  U.S.C.  115  by  removing 
obsolete  subsections  relating  to  payment 
of  bond  interest  on  certain  Interstate 


construction  projects.  Based  on  char.ges 
in  the  law  relating  to  payment  of  bond 
interest  on  certain  Interstate 
construction  projects,  the  FHWA 
removes  §§630  705(c)  and  (d).  and 
630.711 

Discussion  of  Comments 

We  received  one  comment  to  the 
docket  from  a  private  individual.  The 
comment  welcomed  changes  in  giving 
States  more  flexibility  in  financing 
projects  and  developing  financial  plans 
which  will  allow  projects  to  begin 
construction  earlier;  and  agreed  that  the 
FHWA  should  remove  §§  630.705(c)  and 
(d).  and  630  711   The  comment  also 
listed  other  benefits  of  the  rule  change 
including  better  use  of  taxpayers' 
dollars  and  stimulating  the  economy. 
While  the  FHWA  agrees  with  the 
comment,  the  primary  reason  for  the 
rule  change  is  to  conform  to  revisions  in 
the  authorizing  statute. 

Conclusion 

Since  no  comments  were  received 
opposing  the  language  proposed  in  the 
NPRM.  the  FHWA  is  adopting  the 
revisions  proposed  in  the  NPRM  as  final 
without  change. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulator}- 
Planning  unci  Review!  and  DOT 
Regulatory'  Policies  and  Procedures 

The  FHWA  has  considered  the  impact 
t if  this  final  ac  tion  and  has  determined 
that  It  IS  not  a  significant  rulemaking 
action  within  the  meaning  of  Executive 
Order  12H66  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures   It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
be  minimal;  therefore,  a  full  regulatory 
evaluation  is  not  required.  This  action 
will  not  adversely  affect,  in  a  material 
way.  anv  sector  of  the  economy.  In 
addition,  this  final  rule  will  not 
interfere  with  any  action  taken  or 
planned  by  another  agency  and  would 
not  materially  alter  the  budgetary 
impact  of  any  entitlements  or  grants. 
This  action  amends  current  regulations 
governing  the  advance  construction  of 
Federal-aid  projet:ts  based  on  changes  in 
law  It  is  not  anticipated  that  this  action 
will  affect  the  Federal  funding  allocated 
to  the  States. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  l5  U.S.C.  601-612],  the 
FHWA  has  evaluated  the  effects  of  this 
action  rule  on  small  entities.  The  FHWA 
believes  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


States  are  not  included  in  the  definition 
of  small  entity  set  forth  in  5  U.S.C.  601. 
Therefore,  the  FHWA  hereby  certifies 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  dated  August  4.  1999.  and  it  has 
been  determined  that  this  final  rule  will 
not  have  a  substantial  direct  effect  or 
sufficient  federalism  implications  on 
States  that  would  limit  the 
policymaking  discretion  of  the  States. 
Nothing  in  this  final  rule  directly 
preempts  any  State  law  or  regulation. 

Executive  Order  12372 

I  Intergovernmental  Reviev^'j 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205. 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program 

I  'nfunded  Mandates  Reform  Act  of  1995 

This  final  action  will  not  impose  a 
Federal  mandate  resulting  in  the 
expenditure  by  State,  local,  tribal 
governments,  in  the  aggregate,  or  by  the 
sector,  of  $100  million  or  more  in  any 
year.  (2  U.S.C.  1531  et  seq.) 

Executive  Order  12630  (Taking  of 
Private  Propertyl 

This  action  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interface  with  Constitutionally 
Protected  Property  Rights. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  [Protection  of 
Children) 

We  have  analyzed  this  final  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  action  does  not  involve  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
health  or  safety  that  may 
disproportionately  affect  children. 
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Paperwork  Reduction  Act 

'     This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501 
et  seq. 

National  Environmental  Policy  Act 

The  FHWA  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  will  not  have  any  effect 
on  the  quality  of  the  environment. 
Therefore,  an  environmental  impact 
statement  is  not  required. 

Executive  Order  13175  (Tribal 
Consultation) 

The  FHWA  has  analyzed  this  action 
under  Executive  Order  13175,  and 
believes  that  the  final  rule  will  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes;  will  not  impose 
substantial  direct  compliance  costs  on 
Indian  tribal  governments;  and  will  not 
preempt  tribal  law.  Therefore,  a  tribal 
summary  impact  statement  is  not 
required. 

Executive  Order  13211  (Energy  Effects} 

We  have  analyzed  this  action  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  significant 
energy  action  under  that  order  because 
it  is  not  a  significant  regulatory  action 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  Therefore,  a  Statement  of  Energy 
Effects  imder  Executive  Order  13211  is 
not  required. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross-reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  630 

Bonds,  Government  contracts.  Grant 
programs,  transportation.  Highways  and 
roads.  Reporting  and  recordkeeping 
requirements. 


Issued  on:  October  15,  2003. 
Mary  E.  Peters. 

Federal  Highway  Administrator. 

■  In  consideration  of  the  foregoing,  the 
FHWA  amends  title  23,  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  630— [AMENDED] 

■  1.  The  authority  citation  for  part  630 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  106,  109,  115,  315. 
320,  and  402(a);  23  CFR  1.32;  and  49  CFR 
1.48(b). 

Subpart  G — Advance  Construction  of 
Federal-Aid  Projects  [Amended] 

§630.705    [Amended] 

■  2.  In  §  630.705,  remove  paragraphs  (c) 
and  (d). 

§630.707    [Removed  and  Reserved] 

■  3.  Remove  and  reserve  §  630.707. 
§630.711     [Removed] 

■  4.  Remove  §630.711. 

[FR  Doc.  03-26557  Filed  10-20-03;  8:45  am] 
BILUNG  CODE  4910-22-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGD(»-03-041] 

Drawbridge  Operation  Regulations; 
Lower  Grand  River  (Alternate  Route), 
Grosse  Tete,  LA 

AGENCY:  Coast  Guard.  DHS. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander.  Eighth 
Coast  Guard  District,  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  Grosse 
Tete  Swing  Span  Highway  Bridge  across 
Lower  Grand  River  (Alternate  Route), 
mile  47.0,  at  Grosse  Tete,  Iberville 
Parish,  LA.  This  deviation  cllows  the 
bridge  to  remain  closed  to  navigation  at 
various  times  from  November  3,  2003 
through  November  17,  2003.  The 
deviation  is  necessary  to  perform 
rehabilitation  and  post-tensioning  work 
on  the  drawbridge. 

DATES:  This  deviation  is  effective  from 
9  a.m.  on  November  3,  2003  through  3 
p.m.  on  November  17,  2003. 

ADDRESSES:  Materials  referred  to  in  this 
document  are  available  for  inspection  or 
copying  at  the  office  of  the  Eighth  Coast 
Guard  District,  Bridge  Administration 


Branch,  Hale  Boggs  Federal  Building, 
room  1313,  501  Magazine  Street,  New 
Orleans,  Louisiana  70130-3396  between 
7  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (504)  589-2965. 
The  Bridge  Administration  Branch  of 
the  Eighth  Coast  Guard  District 
maintains  the  public  docket  for  this 
temporary  deviation. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Frank,  Bridge  Administration 
Branch,  telephone  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION:  The 
Louisiana  Department  of  Transportation 
and  Development  has  requested  a 
temporary  deviation  in  order  to  perform 
rehabilitation  and  post-tensioning  work 
on  the  swing  span  bridge  across  Lower 
Grand  River  (Alternate  Route)  at  mile 
47.0  at  Grosse  Tete,  Iberville  Parish. 
Louisiana.  This  maintenance  is  essential 
for  the  continued  safe  operation  of  the 
bridge.  This  temporary  deviation  will 
allow  the  bridge  to  remain  in  the  closed- 
to-navigation  position  from  9  a.m.  until 
3  p.m.,  Monday  through  Friday  from 
November  3,  2003  until  November  17, 
2003.  The  bridge  will  open  for  the 
passage  of  vessels  from  noon  until  12:30 
p.m.  dining  the  closure  period.  If  the 
work  is  accomplished  in  a  shorter 
period  of  time,  the  bridge  will  be 
returned  to  normal  operation  in 
accordance  with  Title  33,  Code  of 
Federal  Regulations,  Section  117.478(bj, 
Notice  of  return  to  normal  operations 
prior  to  November  17,  2003  will  be 
published  by  Broadcast  Notice  to 
Mariners. 

The  swing  span  bridge  has  a  vertical 
clearance  of  2.5  feet  above  mean  high 
water,  elevation  9.0  feet  Mean  Sea  Level 
and  11.5  feet  above  mean  low  water, 
elevation  0.0  Mean  Sea  Level  in  the 
closed-to-navigation  position. 
Navigation  at  the  site  of  the  bridge 
consists  mainly  of  tows  with  barges  and 
some  recreational  craft.  There  are  no 
commercial  fishermen  that  transit  the 
waterway  at  the  bridge  site.  Based  on 
prior  experience,  as  well  as 
coordination  with  waterway  users,  it 
has  been  determined  that  this  closure 
will  not  have  a  significant  effect  on 
these  vessels.  The  bridge  normally 
opens  to  pass  navigation  an  average  of 
490  times  per  month.  In  accordance 
with  33  CFR  117.478(b),  the  draw  of  the 
LA  77  bridge,  mile  47.0  (Alternate 
Route)  at  Grosse  Tete,  opens  on  signal; 
except  that,  from  about  August  15  to 
about  June  5  (the  school  year),  the  draw 
need  not  be  opened  from  6  a.m.  to  8 
a.m.  and  from  2:30  p.m.  to  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  draw  opens  on  signal  at 
any  time  for  an  emergency  aboard  a 
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vessel  Alternate  routes  are  available. 
Mariners  mav  transit  the  area  via  the 
Mississippi  River  through  the  Harvey 
Canal  lock  or  via  the  Atchafalava  River 
through  the  Old  River  lock 

In  accordance  with  53  C.FR  117  t.5((:). 
this  work  will  be  performed  with  ail  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible 
This  deviation  from  the  operating 
regulations  is  authorized  under  iA  CT'R 
117  3t 

Udted   0(  tober  14,  20U.'I. 
Marcus  Redford, 

Bnd^f  Admmistnitor 

iFK  D<n    0,!-^6S.Sfi  Filed  10-iO-UJ.  8:45  am] 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  162 

[CGD1 7-99-002] 
RIN  162S-AA01 

Anchorage  Ground;  Safety  Zone; 
Speed  Limit;  Tongass  Narrows  and 
Ketchiluin,  AK 

AGENCY:  Coast  Cuard.  DHS. 

ACTION:  Interim  rule;  reopen  comment 

period. 

SUMMARY:  The  f  loast  Guard  is  re-opening 
the  comment  period  ffir  its  interim  rule 
published  in  .-\firil  JOOO.  prior  to 
publishing  the  final  rule.  The  interim 
ruU-  rrt'.ited  d  sevfii-knot  speed  limit 
/iini-  that  is  curri'ntlv  in  effect.  This  riil>' 
dhn  re-ilesignated  the  safety  zone  in 
Ketchikan  Harbor  as  an  anchorage  to 
r-'flect  its  actual  use  as  an  anchorage  for 
large  passengfT  vessels.  Due  to  the 
length  in  time  since  the  comin>'nt  p.-ri'iii 
for  the  interim  rule  ( Insed.  the  Coast 
Guard  is  providing  an  additional 
'ip[)ortunitv  tnr  publu  i  iiinment. 
DATES:  (jimments  and  related  materia! 
must  reach  the  Cna>t  Guard  on  or  before 
December  22.  200  i 
ADDRESSES:  You  mav  mail  comments 
and  related  material  to  the  CSCCi 
Marine  Safety  Office  [uneau,  2760 
.Sherwood  Lane.  Suite  2A.  luneau, 
Alaska  99801    CSCCi  Marine  Safety 
Office  luneau  maintains  the  publii 
docket  for  this  rulemaking.  Ciomments 
and  material  received  from  the  public . 
as  well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  USCG  Marine  Safety  Office 
luneau  between  8  a.m.  and  8  p.m  . 


Monday  through  Friday,  except  Federal 

holidays 

FOR  FURTHER  INFORMATION  COMTACT: 

Lieutenant  Tyrone  [ones.  Senior 
Investigating  Officer.  CSCG  Marine 
Safety  Office  [uneau.  .Maska.  telephone 
(907)  4h.<-247() 
SUPPLEMENTARY  INFORMATION: 

Request  for  (Comments 

VVf  fiK  ourage  voii  to  [larticipate  in 
this  rulemaking  by  submitting 
comments  and  related  material   If  you 
do  so,  ple,ise  in(  hide  your  name  and 
addres-,   identify  thi;  docket  number  for 
this  rulemaking.  [C(;i)17-9<4-0()2|. 
indicate  the  specific  section  of  this 
document  to  whii  h  each  cimiment 
a[)plies,  and  give  the  reason  for  f'ach 
(  omment   I'lease  submit  all  comments 
,ind  related  material  in  an  unbound 
format,  no  larger  than  8'     hv  11  inches. 
suitable  for  (.o[)Ving   If  you  would  like 
tn  know  they  reat  ht^l  us.  please  enclose 
a  stamped,  self-addressed  postcard  or 
>'iut'lii[ie   We  will  consider  all 
I  nmiiu'iits  ,ind  material  !<■<  fived  during 
the  cnmmeiit  period   We  ina\  (  hange 
this  pr()[)iisfd  rule  in  \  irw  nt  them. 

Publi(  Meeting 

\Vf  (in  lint  \\(<\\  pl.ui  tn  hold  a  public 
meetins;   Hut  \nii  may  submit  a  request 
tnr  .1  iiii-ftiiig  l)\  writing  to  USCG 
Marine  S,i!et\  ( )ffi(  e  luiiiMU  at  the 
address  under  ADDRESSES  expl, lining 
why  one  w  niild  be  henetK  idl    It  we 
determine  that  one  wnuld  aid  this 
rulemaking,  we  will  hold  one  ,it  a  time 
and  place  .ninnuiu  ed  b\  <i  Liter  notice 
in  the  Federal  Reeister 

Regulalury  Hi.storv 

On  March  J.t,  IM'I'i.  the  Cn.tst  (.uard 
put)lished  a  notice  nl  proposed 
rulemaking  (.\PRM)  entitled 
"Anc  hnrai-e  Ground:  Safety  Zone;  Speed 
Limit,  I'nngass  \,irrnws  ,ind  Ketchikan, 
AK    in  the  Federal  Register  [M  FK 
14414).  On  lune  2,  1999,  the  Coast 
Gu.ird  [lublished  ,ui  interim  rule  in  the 
Federal  Register  lt.4  FK  J95-)4j   A 
I  nrrei  tlnii  w  ,i.s  Issued  nil  luiie  1.5,  1*W9 
in  tfu'  Federal  Register  (04  FR  .12103). 

On  :\\)n\  7    JOOO,  the  Coast  Guard 
published  a  >ec:(ind  interim  rule  tMititled 

Ancihorage  Ground:  Safety  Zone;  Speed 
Limit;  Tongass  Narrows  and  Ketchikan, 
AK    in  the  Federal  Register  (05  FR 
18242)   The  (  nmmeiit  period  for  this 
interim  rule  ended  on  October  il.  2000. 

Background  and  Purpose 

The  Interim  Rule  published  in  1999 
extended  the  seven-knot  speed  limit  on 
Tongass  Narrows  northward  to  Tongass 
Narrows  Buoy  9  in  order  to  address  the 
needs  of  floatplane  traffic;.  Non- 
commercial open  skiffs  were  exempt 


from  the  seven-knot  speed  limit  to  allow 
them  to  transit  crowded  areas  of 
Tongass  Narrows  more  quickly,  thereby 
relieving  congestion. 

The  Interim  Rule  also  re-designated  a 
safety  zone  in  Ketchikan  Harbor  as  an 
anchorage.  Vessels  transiting  the 
anchorage  other  than  those  engaged  in 
anchoring  evolutions  are  required  to 
proceed  through  the  anchorage  by  the 
most  direct  route  without  delay  or 
sudden  course  changes.  The  re- 
designation  of  the  area  reflected  its 
actual  use  as  an  anchorage  for  large 
passenger  vessels.  The  slow  or  erratic 
operation  of  small  vessels  in  the  former 
safety  zone  made  it  very  difficult  for 
large  vessels  to  safely  maneuver  to  and 
from  anchor.  The  requirement  that     _ 
transiting  vessels  proceed  through  the 
anchorage  directly,  without  delay  or 
sudden  course  changes,  made  the  final 
approach,  anchoring,  and  departure  of 
large  passenger  vessels,  safer  for  the 
vessels  involved 

In  April,  2000,  a  second  Interim  Rule 
was  published  addressing  conc:erns 
from  the  public.  The  (^oast  Guard 
revised  the  exemption  to  the  seven-knot 
speed  limit  to  include  all  small  vessels 
of  2,3  feet  or  less,  registered  length.  This 
change  allowed  an  increased  numbar  of 
small  vessels  that  create  little  wake  to 
transit  crowded  areas  of  Tongass 
Narrows  more  quickly,  thereby  relieving 
((ingesticm 

Reopening  the  Comment  Period 

The  comment  period  for  the  interim 
rule  published  in  April  2000  ended 
October  31.  2000.  In  order  to  give  the 
public  a  chance  to  make  additional 
comments,  the  Coast  Guard  is  reopening 
the  (;omment  period  for  this  interim 
rule,  prior  to  publishing  a  final  rule.  All 
comments  must  reac;h  the  public  docket 
at  the  address  found  in  ADDRESSES  on  or 
before  Dec;ember  22,  2003. 

n.itcii   (Jctober  t).  2003. 
D.W.  Ryan, 

Captiiin.  cod.sr  Cuurd.  CornwandiT. 
Srvt^ntPt-nth  (.Dost  Guard  Distrirt  lActing}- 
[FR  Doc.  03-ZH.5.54  Filed  10-20-03.  8:45  am] 
BILLING  CODE  4910-15-P 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[COTP  Western  Alaska  03-00^ 

RIN  1625-AAOO 

Security  Zone;  Port  of  Anchorage,  Knik 
Arm,  AK 

agency:  Coast  Guard.  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  1000-yard 
security  zone  in  the  navigable  waters  off 
the  Port  of  Anchorage,  Alaska.  This 
security  zone  temporarily  closes  all 
navigable  waters  extending  out  from  the 
Port  of  Anchorage.  This  action  is 
necessary  to  protect  the  Port  of 
Anchorage,  vessels  moored  at  the  Port, 
and  its  personnel  against  sabotage  or 
subversive  acts. 

DATES:  This  temporary  final  rule  is 
effective  from  12:01  p.m.  on  September 
23,  2003  until  12:01  p.m.  on  March  23, 
2004. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  (COTP 
Western  Alaska  03-001)  and  are 
available  for  inspection  or  copying  at 
Coast  Guard  Marine  Safety  Office 
Anchorage,  AK  between  7:30  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Robert  Forgit,  USCG 
Marine  Safety  Office  Anchorage,  at  (907) 
271-6700. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM,  and  that 
under  5  U.S.C.  553(d)(3).  good  cause 
exists  for  meiking  this  rule  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  The  Port  of 
Anchorage,  Alaska  recently  experienced 
a  terrorist  threat  of  damage  to  the  port 
and  its  personnel.  We  are  inunediately 
establishing  this  temporary  seciuity 
zone  to  protect  the  Port,  the  vessels 
within  the  Port,  and  its  personnel  from 
sabotage  or  subversive  acts. 

Background  and  Purpose 

In  light  of  a  recent  terrorist  threat  to 
the  Port  of  Anchorage,  the  Coast  Guard 
is  establishing  a  seciuity  zone  on  the 
navigable  waters  off  the  Port  of 


Anchorage  to  safeguard  the  Port,  the 
vessels  within  the  Port,  and  its 
persoimel  from  sabotage  or  subversive 
acts  and  incidents  of  a  similar  nature. 
This  security  zone  prohibits  movement 
within  or  entry  into  the  specified  area. 

This  rule  establishes  a  temporary 
1000-yard  security  zone  in  the  navigable 
waters  of  Knik  Arm  off  the  Port  of 
Anchorage,  Alaska.  This  security  zone  is 
designed  to  permit  the  safe  loading  and 
unloading  of  vessels  moored  at  the  Port 
and  to  protect  its  personnel  from 
possible  sabotage,  subversive  acts  or 
incidents  of  a  similar  nature. 

Discussion  of  Rule 

The  Coast  Guard  is  establishing  a 
temporary  1000-yard  security  zone  in 
the  navigable  waters  of  Knik  Arm  off  the 
Port  of  Anchorage.  Specifically,  the 
zone  includes  the  waters  of  Knik  Arm 
that  are  within  an  area  bounded  by  a 
line  drawn  from  a  point  located  at 
61°15.14'  North,  149°52.78'  West,  then 
west  to  a  point  locatpd  at  61°15.14' 
North,  149°53.84'  West,  then  south  to  a 
point  located  at  61°14.39'  North, 
149°53.64'  West,  then  east  to  a  point 
located  at  61°13.94'  North,  149°53.55' 
West;  thence  along  the  shoreline  back  to 
the  beginning  point.  All  cargo  vessels 
scheduled  to  moor  at  the  Port  of 
Anchorage  and  that  have  submitted  the 
required  Advance  Notice  of  Arrival  will 
be  allowed  to  transit  the  zone.  All  tow 
vessels  contracted,  specifically  Cook 
Inlet  Tug  and  Barge,  to  assist  the  vessels 
into  the  Port  of  Anchorage,  may  transit 
the  security  zone  when  actually 
assisting  a  vessel.  The  limited  size  of  the 
zone  is  designed  to  minimize  the  impact 
on  other  vessels  transiting  to  facilities 
near  the  Port  of  Anchorage. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12886,  Regulatory 
Plaiuiing  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  imder  the 
regulatory  policies  and  procediues  of 
the  Department  of  Homeland  Security 
(DHS).  This  finding  is  based  on  the 
limited  size  of  the  security  zone  which 
will  have  minimal,  if  any,  impact  on 
vessels  transiting  the  waters  of  Knik 
Arm  and  to  facilities  near  the  Port  of 
Anchorage. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
goverimiental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economiclmpact  on  a 
substantial  number  of  small  entities 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  in  the 
vicinity  of  the  Port  of  Anchorage. 

This  security  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  Marine  traffic 
will  still  be  able  to  transit  through  Knik 
Arm  during  the  zone's  activation. 
Additionally,  vessels  with  cargo  to  load 
or  unload  at  the  Port  of  Anchorage  will 
not  be  precluded  from  mooring  at  or 
getting  underway  from  the  Port.  Tow 
vessels  contracted  to  assist  vessels  will 
not  be  precluded  from  transiting  the 
zone  to  assist  vessels. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
v.'ould  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 


Federal  Register/ Vol.  68,  No.  203 /Tuesday,  October  21,  2003 /Rules  and  Regulations  50037 


60036 


Federal  Register/ Vol.  68,  No.  203 /Tuesday.  October  21.  2003 /Rules  and  Regulations 


Interference  with  Constitutionallv 
Protected  Property  Rights. 

Civil  (ustice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  [ustice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  rt'duce  burden 

Protection  of  Children 

We  have  analyzed  this  rule  under 
E.xecutive  Order  1304.5.  Protei  tion  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  tn 
health  or  risk  to  safety  that  may 
disproportionately  affect  c  hildren. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Ext'cutive  Order 
131  "5.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  thf 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
respcmsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Ener^'  Effects 

We  have  analyzed  this  final  rule 
under  Executive  Order  1321 1.  Actions 
Concerning  Regulatuuis  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  L'se.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  suppK  ,  distnbutum.  or  use  of 
energy   It  has  not  been  designated  by  the 
.Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  a^  a 
significant  energy  action.  Therefor*-,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  Mlb473.lU. 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(.\EPA)  (42  U.S.C.  4321-4370f).  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1.  paragraph  (34)(g)  of  the 
Instruction,  from  further  environmental 
documentation.  Under  figure  2-1, 
paragraph  (34)(g),  of  the  Instruction,  an 
"Environmental  Analysis  Check  List" 


and  a  "Categorical  Exclusion 
Determination"  are  not  required  for  this 
rule. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  Record  keeping 
requirements.  Set;urity  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  Ih.T  ,is  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1   The  authority  citation  for  part  lh,T 
(  iintinues  to  read  as  follows; 

Authority.  33  U.S.C.  1226,  1231;  46  U  S.C. 
Chapter  701;  50  I'. S.C.  191.  195;  33  CFR 
1.05- Kg),  6.04-1.  6.04-6.  and  160  5;  Pub.  L 
I()"-J<)5    1 16  Stat.  2064;  Department  iif 
Hdnu'lriiui  Sei  urilv  Delegation  No,  0170.1. 

■  J   .\(ld  i}  165.T17-017  tn  read  as 

follows: 

§  1 65. T1 7-01 7     Security  Zone:  Port  of 
Anchorage.  Knik  Arm,  Alaska. 

la!  l.iHiitioih  The  following  area  is  a 
security  zone;  .Ml  navigable  waters 
within  lOOU-vards  of  the  Port  of 
.Anchorage.  Specifically,  the  zone 
in(  hides  the  waters  of  Knik  Arm  that  are 
within  an  area  bounded  by  a  line  drawn 
from  a  point  located  at  61  '15.14'  North, 
149^52.78'  West:  thence  west  to  a  point 
located  at  HI    1,5.14'  North.  149''53  84' 
West;  thence  south  to  a  point  located  at 
61   14.39' North,  149  .53.64' West; 
thenc  e  east  to  a  point  located  at 
61   1<  94' North.  149  5,i55'West; 
thence  along  the  shoreline  back  to  the 
beginning  point 

(b)  Efirctat'  ptTiod  This  section  is 
effective  from  12:01  pin.  September  23. 
2003  to  12:01  p.m  ,  March  23,  2004. 

(c)  Regulations.  (1)  For  the  purpose  ot 
this  section,  the  general  regulations 

(  ontamed  in  3 /(  CFR  165  33  apply  to  all 
but  the  following  vessels  in  the  areas 
described  in  paragraph  (a): 

(i)  V  es^els  scheduled  to  ino(jr  and 
offload  or  load  t;argo  at  the  Pfirt  of 
.\n(  borage  that  have  provided  tht!  C.ods\ 
Guard  with  an  .Advance  Notice  ot 
.Arrival 

(ii)  Tow  vessels  coiitrat ted, 
specifically  Cook  Inlet  Tug  and  Barge,  to 
assist  vessels  to  the  doc  k  at  the;  Port  of 
Anchorage 

(2)  All  persons  and  vessels  shall 
ccmiplv  with  the  instructions  of  the 
Chaplain  of  the  Port  representative  or  the 
designated  on-scene  patrol  personnel. 
These  perse mnel  are  c;omprised  of 
t Dinmissioned.  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  l'.  S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 


means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

Dated:  September  23.  2003. 
Thomas  D.  Harrison. 

Commander.  Coast  Guard.  Aciing  Captain  of 

the  Port.  Western  Alaska. 

IKR  Doc.  03-26555  Filed  10-20-03:  8;45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[Docket  #  OR-02-002a;  FRL-7568-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
Oregon;  Klamath  Falls  PM-10 
Nonattainment  Area  Redesignation  to 
Attainment  and  Designation  of  Area  for 
Air  Quality  Planning  Purposes 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  On  November  4,  2002,  the 
State  of  Oregon  submitted  a  PM-10 
maintenance  plan  for  Klamath  Falls  to 
EP.A  for  approval  and  concurrently 
requested  that  EPA  redesignate  the 
Klamath  Falls  nonattainment  area  to 
attainment  for  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for 
particulate  matter  with  an  aerodynamic 
diameter  of  less  than  ten  micrometers 
(PM-10).  In  this  action,  EPA  is 
approving  the  maintenance  plan  and 
redesignating  the  Klamath  Falls  PM-10 
nonattainment  area  to  attainment. 
DATES:  This  direct  final  rule  will  be 
<  ffective  December  22,  2003.  unless  EPA 
receives  adverse  comments  by 
November  20.  2003,  If  relevant  adverse 
comments  are  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  taJce  effect. 

ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Steven  K.  Bodv. 
Office  of  Air  Quality.  (OAQ-107),  EPA 
Region  10,  1200  Sixth  Avenue,  Seattle, 
Washington  98101.  Electronic 
comments  should  be  sent  either  to 
rlO.aircomwpa.gov  or  to  http:// 
\M\iA-  regulations.gov,  which  is  an 
alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  the 
SUPPLEMENTARY  INFORMATION  section. 
Part  VII,  General  Information. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
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inspection  during  normal  business 
hours  at  the  United  States 
Environmental  Protection  Agency, 
Region  10,  Office  of  Air  Quality,  1200 
Sixth  Avenue,  Seattle,  WA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  K.  Body,  State  and  Tribal 
Programs  Unit,  Office  of  Air  Quality, 
(OAQ-107),  EPA  Region  10,  1200  Sixth 
Avenue,  Seattle,  WA  98101,  Telephone 
number:  (206)  553-0782,  or  e-mail 
address:  body.steve@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  documeat,  wherever 
"we,"  "us,"  or  "oui"  is  used,  we  mean 
the  EPA.  Please  note  that  if  EPA 
receives  relevant  adverse  comment  on 
an  amendment,  paragraph  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  a 
relevant  adverse  comment. 

Table  of  Contents 

I.  What  Is  The  Purpose  of  This  Action? 

II.  Why  Was  Klamath  Falls  Designated 

Nonattainment? 

III.  How  Can  a  Nonattainment  Area  be 

Redesignated  to  Attainment? 
rV.  Did  the  State  Follow  Appropriate 
Administrative  Procedures  Before 
Submitting  All  the  Relevant  Material  to 
EPA? 

V.  Evaluation  of  the  Redesignation  Request 

and  Maintenance  Plan 

A.  The  Area  Must  Have  Attained  the  PM- 
10  NAAQS 

B.  The  Area  Must  Have  Met  All  Applicable 
Requirements  Under  Section  110  and 
PartD 

C.  Clean  Air  Act  (CAA)  Section  110 
Requirements 

D.  Part  D  Requirements 

E.  Section  172(c)(3) — Emissions  Inventorv 

F.  Section  172(c)(5) — New  Source  Review 
(NSR) 

G.  Section  172(c)(7)— Compliance  With 
CAA  Section  110(a)(2):  Air  Quality 
Monitoring  Requirements 

H.  The  Area  Must  Have  a  Fully  Approved 
SIP  Under  Section  llO(k)  of  the  CAA 

I.  The  Area  Must  Show  the  Improvement 
in  Air  Quality  is  Due  to  Permanent  and 
Enforceable  Emission  Reductions 

J.  The  Area  Must  Have  a  Fully  Approved 
Maintenance  Plan  Under  CAA  Section 
175  A 

K.  Emissions  Inventory — Attainment  Year 

L.  Demonstration  of  Maintenance 

M.  Monitoring  Network  and  Verification  of 
Continued  Attainment 

N.  Contingency  Plan 

O.  Transportation  Conformity 

VI.  Final  Action 

VII.  General  Information 

Vin.  Statutory  and  EJcecutive  Order  Reviews 

I.  What  Is  the  Purpose  of  This  Action? 

EPA  is  approving  the  Klamath  Falls 
PM-10  Maintenance  Plan  and 
redesignating  the  Klamath  Falls  PM-10 
nonattainment  area  to  attaiiunent. 


Klamath  Falls  is  a  city  in  south  central 
Oregon  with  a  population  of 
approximately  40,000.  In  the  late  1980's 
Klamath  Falls  recorded  some  of  the 
highest  PM-10  concentrations  in  the 
country. 

U.  Why  Was  Klamath  Falls  Designated 
Nonattainment? 

On  November  15,  1990,  the  Clean  Air 
Act  Amendments  of  1990  were  enacted 
(Pub.  L.  101-549,  104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q). 
Under  section  107(d)(1)(C)  of  the  Clean 
Air  Act  (CAA),  the  Klamath  Falls, 
Oregon,  cirea  was  designated 
nonattainment  for  PM-10  by  operation 
of  law  because  the  area  had  been 
designated  a  Group  I  plaiuiing  area 
before  November  15,  1990.  Group  I 
planning  areas  were  identified  on 
August  7,  1987.  See  52  FT^  29383.  On 
October  31,  1990,  EPA  clarified  the 
description  of  certain  Group  I  planning 
areas,  including  the  Klamath  Falls  area. 
See  55  FR  45799.  These  areas  were 
called  "initial  PM-10  nonattainment 
areas."  On  March  15,  1991.  EPA 
announced  these  areas  and  classified 
them  as  moderate  PM-10  nonattainment 
areas.  See  56  FR  11101. 

in.  How  Can  a  Nonattainment  Area  Be 
Redesignated  to  Attainment? 

Nonattainment  areas  can  be 
redesignated  to  attainment  after  the  area 
has  measured  air  quality  data  showing 
it  has  attained  the  NAAQS  and  when 
certain  planning  requirements  are  met. 
Section  107(d)(3)(E)  of  the  CAA.  and  the 
General  Preamble  to  Title  1  (57  FR 
13498)  provide  the  criteria  for 
redesignation.  These  criteria  are  further 
clarified  in  a  policy  and  guidance 
memorandum  from  John  Calcagni. 
September  4.  1992,  Procedures  for 
Processing  Requests  to  Redesignate 
Areas  to  Attainment.  The  criteria  for 
redesignation  are: 

(1)  The  Administrator  determines  that 
the  area  has  attained  the  relevant 
national  ambient  air  quality  standard; 

(2)  the  Administrator  has  fully 
approved  the  applicable 
implementation  plan  for  the  area  under 
section  llO(k)  of  the  Act; 

(3)  the  Administrator  determines  that 
the  improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  resulting  from 
implementation  of  the  applicable 
implementation  plan,  applicable 
Federal  air  pollution  control 
regulations,  eind  other  permanent  and 
enforceable  reductions; 

(4)  the  Administrator  has  fully 
approved  a  maintenance  plan  for  the 
area  as  meeting  the  requirements  of 
CAA  section  1 75 A;  and 


(5)  the  State  containing  the  area  has 
meets  all  requirements  applicable  to  the 
area  under  section  110  and  part  D  of  the 
CAA. 

Before  an  area  can  be  redesignated  to 
attainment,  all  applicable  State 
Implementation  Plan  (SIP)  elements 
must  be  fully  approved.  The  following 
is  a  summary'  of  EPA's  analysis  and 
conclusion  regarding  the  maintenance 
plan  of  Klamath  Falls  and  the  States 
redesignation  request.  Additional  detail 
regarding  EPA"s  review  and  analysis 
may  be  found  in  the  technical  support 
document  which  is  located  in  the  public 
docket  for  this  action. 

rV.  Did  the  State  Follow  Appropriate 
Administrative  Procedures  Before 
Submitting  Ail  the  Relevant  Material  to 
EPA? 

The  CAA  requires  States  to  follovv 
certain  procedural  requirements  for 
submitting  SIP  revisions  to  EPA.  Section 
n0(a)(2)  of  the  CAA  requires  that  each 
SIP  revision  be  adopted  by  the  State 
after  reasonable  notice  and  public 
hearing.  The  State  then  submits  the  SIP 
revision  to  EPA. 

The  Oregon  Department  of 
Environmental  Quality  (GDEQ).  which 
has  regulatory  authority  lor  sources  of 
air  pollution  in  the  Klamath  Falls  P.M- 
10  nonattainment  area,  developed  the 
PM-10  maintenance  plan.  On  Mav  20. 
2002,  ODEQ  notified  the  public  of  the 
public  hearing  on  the  plan  in  the  Herald 
and  iVeits.  Klamath  Falls.  Oregon.  On 
June  25.  2002.  ODEQ  held  the  public 
hearing  at  the  Klamath  Falls  Citv  Hall. 
Council  Chambers.  On  October  4.  2002. 
the  State  of  Oregon  adopted  .4  Plan  for 
Maintaining  the  National  Ambient  Air 
Quality  Standards  for  Particulate  Matter 
fPM-lOl  In  Klamath  Falls  Urban  Gronlh 
Boundary  Section  4.56  of  the  State 
Implementation  Plan.  On  November  4. 
2002.  the  State  submitted  the 
redesignation  request  and  maintenance 
plan  to  EPA. 

The  State  meets  the  requirements  for    . 
reasonable  notice  and  public  hearing 
under  section  110(a)(2)  of  the  CAA. 

V.  Evaluation  of  the  Redesignation 
Request  and  Maintenance  Plan 

A.  The  Area  Must  Have  Attained  the 
PM-10  NAAQS 

Section  107(d)(3){E)(i)  of  the  CAA 
requires  that  the  Administrator 
determine  that  the  area  has  attained  the 
applicable  NAAQS.  The  primary  24- 
hour  NAAQS  for  Particulate  Matter  with 
an  aerodynamic  diameter  equal  to  or 
less  than  10  micrometers  (PM-10)  is  150 
micrograms  per  cubic  meter  (|ig/m  ')  for 
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a  24-hour  period  (midnight  to 
midnight),  not  to  be  exceeded  more  than 
once  per  year  averaged  over  three 
calendar  years.  The  annual  NA.^QS  for 
PM-10  is  50  ^g/m  '  annual  arithmetic 
average,  averaged  over  three  calendar 
years.  PM-10  in  the  ambient  air  is 
measured  bv  a  reference  method  based 
on  40  CFR  part  50,  appendix  I.  EPA 
considers  an  area  as  attaining  the  PM- 
10  NAAQS  when  all  of  the  PM-10 
monitors  in  the  area  have  an  exceedance 
rate  of  1.0  or  less  averaged  over  three 
calendar  years.  [See  40  CFR  50.6  and  40 
CFR  part  50,  appendix  J.)  In  addition, 
the  area  must  continue  to  show 
attainment  through  the  date  that  EPA 
promulgates  redesignation  to 
attainment. 

Oregon's  redesignation  request  fur  the 
Klamath  Falls  PM-10  area  is  based  on 
valid  ambient  air  quality  data.  Ambient 
air  quality  monitoring  data  for  calendar 
years  1992  through  2002  show  there 
have  been  no  exceedances  of  the  PM-10 
standard  since  1992.  These  data  were 
collected  and  analyzed  as  required  [see 
-40  CFR  50.6  and  40  CFR  part  50, 
appendix  |)  and  have  been  stored  in 
EPA's  Air  Quality  System  (AQS).  These 
data  have  met  minimum  quality 
assurance  requirements  and  have  been 
certified  by  the  State  as  being  valid 
before  being  included  in  AQS.  The 
Klamath  Falls  area  has  not  violated  the 
PM-10  standard  since  1992  and 
continues  to  demonstrate  attainment 
through  calendar  year  2002. 

B   The  Area  Must  Have  Met  AH 
Applicable  Requirements  Under  Section 
110  and  Part  D 

Section  107(d)(3)(E)(v)  of  the  CAA 
requires  that  an  area  must  meet  all 
applicable  requirements  under  section 
110  and  Part  D  of  the  CAA  EPA 
interprets  this  to  mean  the  State  must 
meet  all  requirements  that  applied  to 
the  area  prior  to.  and  at  the  time  of.  the 
submission  of  a  complete  redesignation 
request.  Below  is  a  summary  of  how- 
Oregon  meets  these  requirements. 

C.  Clean  Air  Act  (CAA)  Section  110 
Requirements 

On  lanuarv  25.  1972,  Oregon 
submitted  the  SIP  to  EPA.  EPA 
approved  the  SIP  on  May  31,  1972.  See 
37  FR  10888.  For  purposes  of 
redesignation,  the  Oregon  SIP,  including 
the  Klamath  Falls  PM-10  SIP,  were 
reviewed  to  ensure  that  the  SIP  satisfies 
the  CAA  requirements  of  section 
110(a)(2).  See  40  CFR  52.1970  for  a 
complete  listing  of  subsequent  Oregon 
SIP  submittals  and  EPA  approvals. 


D  Part  D  Requirements 

Part  D  provides  general  requirements 
applicable  to  all  areas  designated 
nonattainmenf.  The  general 
requirements  are  followed  by  a  series  of 
subparts  specific  to  each  pollutant.  All 
PM-10  nonattainment  areas  must  meet 
the  applicable  general  provisions  of 
subpart  1  (section  172)  as  well  as  the 
specific  PM-10  provisions  in  subpart  4, 
"Additional  Provisions  for  Particulate 
Matter  Nonattainment  Areas." 

E.  Section  1 72lc)(3) — Emissions 
Inventory 

Section  172(c)(3)  of  the  CAA  requires 
a  comprehensive,  accurate,  current 
inventory  of  actual  emissions  from  all 
sources  in  the  Klamath  Falls  PM-10 
nonattainment  area. 

Oregon  included  in  the  proposed 
Klamath  Falls  maintenance  plan  an 
emission  inventory  for  calendar  year 
1996.  This  year  corresponds  to  the  year 
used  in  calculating  the  design  value 
(discussed  below)  which  is  at  a  lt!vel 
well  below  the  standard.  This  inventory- 
thus  represents  emissions  that  are  at  a 
level  to  protect  the  standard.  The 
inventor>'  is  comprehensive,  accurate 
and  current  and  meets  the  requirements 
of  section  172(c)(3)  of  the  CAA. 

F.  Section  1 72(c)(5)— New  Source 
Review  (NSR) 

The  Clean  Air  Act  Amendments  of 
1990  contained  revisions  to  the  new 
source  review-  (NSR)  program 
requirements  for  the  construction  and 
operation  of  new  and  modified  major 
stationary  sources  located  in 
nonattainment  areas.  The  Act  requires 
states  to  amend  their  SIPs  to  reflect 
these  revisions,  but  does  not  require 
submittal  of  this  clement  along  with  the 
other  SIP  elements.  The  Act  established 
June  30,  1992  as  the  submittal  date  for 
the  revised  NSR  programs.  See  section 
189(a)  of  the  Act.  The  (kineral  Preamble 
calls  for  states  to  implement  their 
existing  NSR  programs  during  the 
interval  preceding  our  formal  approval 
of  their  revised  NSR  programs. 

in  Klamath  Falls,  the  requirements  of 
the  Part  D  NSK  program  will  be  replaced 
by  the  Prevention  of  Significant 
Deterioration  (PSD)  program  and  the 
maintenanc;e  area  NSR  program  upon 
the  effective  date  of  redesignation.  The 
Oregon  Department  of  Environmental 
Quality  rules  for  new  source  review  that 
meet  both  attainment  and 
nonattainment  area  requirements 
(provisions  of  OAR  (Chapter  340. 
Divisions  200,  202,  209,  212.  216.  222, 
224,  225,  and  268),  that  were  in  effect 
on  October  8.  2002,  were  approved  on 
January  22.  2003,  (68  FR  2953)  as 


meeting  the  requirements  of  title  I.  parts 
C  and  D  of  the  Clean  Air  Act. 

Portions  of  Divisions  222,  224.  and 
225  were  revised  as  part  of  the  Grants 
Pass  PM-10  Maintenance  Plan  and  the 
Klamath  Falls  Maintenance  Plan 
development  effort.  These  rule  revisions 
were  approved  by  EPA  on  January  22. 
2003  (68  FR  2953). 

Section  0040(3)(b)  of  Division  204. 
effective  October  8,  2002.  is  approved  in 
this  action.  This  section  is  revised  to 
add  Klamath  Falls  to  the  PM-10 
Maintenance  Area  list. 

(;.  Section  172(c)(7)— Compliance  With 
CAA  Section  n0(a)(2):  Air  Quality 
Monitoring  Requirements 

Once  an  area  is  redesignated,  the  state 
must  continue  to  operate  an  appropriate 
air  monitoring  network  in  accord  with 
40  CFR  part  58  to  verify  attainment 
status  of  the  area. 

The  State  of  Oregon  has  operated  a 
PM-10  monitor  in  the  Klamath  Falls 
area  since  1987  at  the  Peterson  School 
Site.  In  the  proposed  Klamath  Falls 
maintenance  plan,  the  State  of  Oregon 
commits  to  continued  operation  of  the 
PM-10  monitoring  station. 

H.  The  Area  Must  Have  a  Fully 
Approved  SIP  Under  Section  llO(k)  of 
the  CAA 

States  containing  initial  moderate 
PM-10  nonattainment  areas  were 
required  to  submit,  by  November  15. 
1991.  a  nonattainment  area  plan  that 
implemented  reasonably  available 
control  measures  (RACM)  by  December 
10.  1993.  and  demonstrate  whether  it 
was  practicable  to  attain  the  PM-10 
NAAQS  by  December  31.  1994.  In  order 
to  qualify  for  redesignation,  the  SIP  for 
the  area  must  be  fully  approved  under 
section  llO(k)  of  the  Act,  and  must 
satisfy  all  requirements  that  apply  to  the 
area.  Oregon's  CAA  part  D  initial  PM- 
10  plan  for  the  Klamath  Falls  PM-10 
nonattainment  area  was  submitted  on 
November  15.  1991.  The  State  submitted 
additional  information  and  provisions 
on  September  20,  1995.  EPA  approved 
the  Klamath  Falls  PM-10  attainment 
plan  on  April  14,  1997.  See  62  FR 
18047.  Thus,  the  area  has  a  fully 
approved  nonattainment  area  SIP. 

/.  The  Area  Must  Show  the  Improvement 
in  Air  Qualitv  Is  Due  to  Permanent  and 
Enforceable  Emission  Reductions 

Section  107(d)(3)(E)(iii)  of  the  CAA 
provides  that  for  an  area  to  be 
redesignated  to  attainment,  the 
Administrator  must  determine  that  the 
improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  resulting  from 
implementation  of  the  applicable 
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implementation  plan,  implementation 
of  applicable  Federal  air  pollutant 
control  regulations,  and  other 
permanent  and  enforceable  reductions. 

The  PM-10  emission  reductions  for 
the  Klcunath  Falls  area  were  achieved 
through  a  number  of  permanent  and 
enforceable  control  measures  including 
a  mandatory  woodstove  certification 
program  for  all  new  stove  sales,  a 
mandatory  woodstove  and  open  burning 
ordinance,  a  ban  on  the  sale  and 
installation  of  imcertified  woodstoves, 
and  major  source  NSR.  EPA  approved 
these  control  measures  as  part  of  the 
part  D  SIP  submittal  on  April  14,  1997. 
These  control  measiu^s  will  continue 
into  the  maintenance  period  for  the 
Klamath  Falls  area. 

The  State  has  demonstrated  that  the 
air  quality  improvements  in  the 
Klamath  Falls  area  are  the  result  of 
permanent  enforceable  emission 
reductions  and  are  not  the  result  of 
either  economic  trends  or  meteorology. 
EPA  concludes  that  the  modeling 
demonstration  shows  the  area  will  meet 
the  NAAQS  even  under  the  worst  case 
meteorological  conditions. 

/.  The  Area  Must  Have  a  Fully  Approved 
Maintenance  Plan  Under  CAA  Section 

175  A 

Section  107{d)(3)(E)(ivl  of  the  CAA 
provides  that  for  an  area  to  be 
redesignated  to  attainment,  the 
Administrator  must  have  fully  approved 
a  maintenance  plan  for  the  area  meeting 
the  requirements  of  section  1 75  A  of  the 
CAA.  As  described  below,  Oregon  has 
complied  with  the  core  requirements 
necessary  for  an  approved  maintenance 
plan.  Accordingly,  today's  action 
approves  the  maintenance  plan  for 
Klamath  Falls,  Oregon. 

K.  Emissions  Inventory— Attainment 
Year 

The  plan  must  contain  an  attainment 
year  emissions  inventory  to  identify  the 
level  of  emissions  in  the  area  which  is 
sufficient  to  attain  the  PM-10  NAAQS. 
This  inventory  is  to  be  consistent  with 
EPA's  most  recent  guidance  on 
emissions  inventories  for  nonattainment 
areas  available  at  the  time  and  should 
represent  emissions  during  the  time 
period  associated  with  the  monitoring 
data  showing  attainment.  The  Klamath 
Falls  maintenance  plan  contains  an 
accurate,  current,  and  comprehensive 
emission  inventory  for  calendar  year 
1996.  This  year  is  consistent  with  the 
design  value  which  was  calculated  for 
1996. 

L  Demonstration  of  Maintenance 

EPA  policy  contained  in  the 
September  4,  1992,  Calcagni  memo, 


requires  that  the  maintenance  plan 
contain  the  same  level  of  air  quality 
modeling  to  demonstrate  maintenance 
that  was  used  in  the  original  attainment 
plan  to  demonstrate  attainment.  The 
Klamath  Falls  attainment  plan  approved 
by  EPA  on  April  14,  1997,  contained 
simple  proportional  modeling.  This 
approach  was  acceptable  because 
Klamath  Falls  is  a  simple  air  shed  and 
residential  wood  combustion  is  a 
primary  source  of  emissions 
contributing  to  the  measured  violations. 
EPA  agreed  with  Oregon  that  simple 
proportional  modeling  of  emissions 
from  1996  to  the  maintenance  year  of 
2015  and  the  use  of  the  1996  design 
value  would  be  an  adequate  approach 
for  the  maintenance  demonstration. 
Oregon  projected  emissions  for  the 
Klamath  Falls  area  to  2015  using 
appropriate  growth  factors  for 
population  and  industrial  growth.  The 
increase  in  emissions  from  1996  to  2015 
was  used  Jo  predict  both  worst  case  24- 
hour  PM-10  and  annual  PM-10 
concentrations. 

The  24-hour  1996  design  value  is  95.2 
Hg/m  3,  based  on  measured  air  quahty. 
The  1996  annual  design  value  is  21.0 
|J.g/m3.  Using  the  1996  emission 
inventory,  growth  projections  to  2015, 
and  an  additional  10%  increment  above 
the  projected  growth  in  motor  vehicle 
emissions  in  2015,  the  projected  PM-10 
levels  will  be  112.4  |ig/m  ^,  worst  case 
24-hour  concentration,  and  25.3  |ig/m  '■^, 
annual  average  concentration.  These 
PM-10  concentrations  are  below  the 
level  of  the  24-hour  and  annual 
standards  and  therefore  maintenance  is 
demonstrated. 

M.  Monitoring  Network  and  Verification 
of  Continued  Attainment 

Continued  ambient  monitoring  of  an 
area  is  required  over  the  maintenance 
period.  Section  4.56.4.5  of  the  Klamath 
Falls  maintenance  plan  provides  for 
adequate  ambient  monitoring  to  be 
continued  in  the  area  for  the 
maintenance  period. 

N.  Contingency  Plan 

Section  175 A  of  the  Act  requires  that 
a  maintenance  plan  include  contingency 
provisions,  as  necessary,  to  correct  any 
violation  of  the  NAAQS  that  occurs  after 
redesignation.  At  a  minimum,  the 
contingency  provisions  must  include  a 
commitment  that  the  State  implement 
all  measures  contained  in  the 
nonattainment  SIP  prior  to 
redesignation. 

The  Klamath  Falls  maintenance  plan 
continues  implementation  of  the  control 
measures  contained  in  the 
nonattainment  area  SIP,  with  the 
exception  of  the  nonattainment  area 


major  new  source  review.  Major  new 
source  review  will  continue  through  the 
PSD  program.  Thus,  the  State  has  met 
the  minimum  requirement. 

In  addition  to  the  minimum 
requirements,  the  Klamath  Falls 
maintenance  plan  contains  a 
contingency  plan  that  consists  of  two 
phases.  Phase  I  is  triggered  if  PM-10 
concentrations  equal  or  exceed  90%  of 
the  level  of  either  the  24-hour  or  annual 
standards.  Phase  I  would  require  a 
review  of  various  residential  and 
outdoor  burning  requirements  and 
alternative  burning  practices.  Phase  2  of 
the  contingency  plan  would  require  the 
implementation  of  strategies  identified 
in  Phase  I  as  well  as  nonattainment 
permitting  requirements  for  all  new  or 
modified  major  sources. 

O.  Transportation  Conformitv 

Section  176(c)(2)(A)  of  the  CAA 
requires  regional  transportation  pi.ns  to 
be  consistent  with  the  motor  vehicle 
emissions  budget  (MVEB)  contained  in 
the  applicable  air  quality  plans  for  the 
Klamath  Falls  area.  Unless  EPA  receives 
adverse  comments  on  the  MVEB  for 
Klamath  Falls,  the  motor  vehicle 
emissions  budget  is  deemed  adequate  to 
maintain  the  PM-10  standards  through 
the  maintenance  year  of  2015.  The 
Oregon  Department  of  Transportation, 
and  the  U.S.  Department  of 
Transportation  are  required  to  use  the 
MVEB  in  this  maintenance  plan  for 
future  transportation  conformity 
determinations. 

The  MVEBs  to  protect  for  both  the  24- 
hour  and  annual  National  Ambient  Air 
Quality  Standards  for  PM-10  are 
proposed  for  approval  for  Klamath  Fails 
as  follows: 

Klamath  Falls  PMio  Motor  Vehicle 
Emissions  Budgets 

[pounds  per  winter  day] 


Year 

2000 

2005 

2010   2015 

MVEB 

2949 

3208 

3466   3725 

Klamath  Falls  PMio  Motor  Vehicle 
Emissions  Budgets 

[tons  per  year] 
Year  2000       2005       2010   :   2015 


MVEB 


548 


596 


644 


692 


Note  that  MVEBs  for  intervening  years 
must  be  interpolated.  In  the  case  of 
Klamath  Falls  both  the  24-hour  and 
annual  budgets  must  be  satisfied  in 
order  to  find  that  transportation  plems 
conform.  The  TSD  summarizes  how  the 
MVEBs  meets  the  adequacy  criteria 
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contained  in  the  transportation 
conformity  rule  (40  CFR  93.118(e)(4)). 

VI.  Final  Action 

EPA  is  approving  the  Klamath  Falls 
PM-10  maintenance  plan  and 
redesignating  the  Klamath  Falls,  Oregon 
PM-10  nonattainment  area  to 
attainment. 

Vn.  General  Information 

A  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  The  Regional  Office  has  established 
an  official  public  rulemaking  file 
available  for  inspection  at  the  Regional 
Office,  under  Docket  number  OR-02- 
002.  The  official  public  file  consists  of 
the  documents  specifically  referenced  in 
this  action,  and  other  information 
related  to  this  action.  The  official  public 
rulemaking  file  is  available  for  public 
viewing  at  the  Office  of  Air  Quality, 
{OAQ-107).  EPA  Region  10,  1200  Sixth 
Avenue.  Seattle.  WA  98101.  EPA 
requests  that,  if  at  all  possible,  you 
contact  the  person  listed  in  the  FOR 
FURTHER  INFORMATXM  CONTACT  section  to 
schedule  your  inspection.  EPA's  official 
hours  of  business  are  Monday  through 
Friday,  8:30  a.m.  to  4:30  p.m.,  excluding 
Federal  holidays. 

2.  Copies  of  the  State  submission  and 
EPA's  technical  support  document  are 
also  available  for  public  inspection 
during  normal  business  hours,  by 
appointment  at  the  Oregon  Department 
of  Environmental  Quality,  811  SW 
Si3cth  Avenue,  Portland,  Oregon  97204- 
1390. 

3  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the 
Regulations.gov  Web  site  located  at 
http://www.regulations.gov  where  you 
can  find,  review,  and  submit  comments 
on  Federal  rules  that  have  been 
published  in  the  Federal  Register,  the 
Government's  legal  newspaper,  and  are 
open  for  comment. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material.  CBI.  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 


copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

B  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery.'courier.  To  ensure  proper 
receipt  by  EPA.  identify  the  appropriate 
rulemaking  identification  number  by 
including  the  text  'Public  comment  on 
proposed  rulemaking  OR-02-002"  in 
the  subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments. 

1 .  Electronically  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD-ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD-ROM  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
IS  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  vou  for  clarification.  EPA  may 
not  be  able  to  consider  your  comment. 

a.  E-mail.  You  may  send  comments  by 
electronic  mail  (e-mail)  to 
rl0.aircom@epa  gov.  please  including 
the  text  "Public  comment  on  proposed 
rulemaking  OR-02-002  "  in  the  subject 
line.  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EP.^'s  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

b.  Hegulations.gov  You  may  use 
Regulations.gov  as  an  alternative 
method  to  submit  electronic  comments 
to  EPA.  Go  directly  to  Regulations.gov  at 
http://w}A^v  regulations.gov.  then  select 
Environmental  Protection  Agency  at  the 
top  of  the  {fage  and  use  the  "go"  button. 


The  list  of  current  EPA  actions  available 
for  comment  will  be  listed.  Please 
follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  iln  the 
body  of  your  comment. 

c.  DisJc  or  CD-ROM.  You  may  submit 
comments  on  a  disk  or  CD-ROM  that 
you  mail  to  the  mailing  address 
identified  in  section  2,  directly  below. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect,  Word  or  ASCII 
file  format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

2.  By  Mail.  Send  your  comments  to: 
Steven  K.  Body,  Office  of  Air  Quality, 
(OAQ-107).  EPA  Region  10,  1200  Sixth 
Avenue.  Seattle.  Washington  98101. 
Please  include  the  text  "Public 
comment  on  proposed  rulemaking  OR- 
02-002"  in  the  subject  line  on  the  first 
page  of  your  comment. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Steven  K. 
Body.  Office  of  Air  Quality,  (OAQ-107), 
EPA  Region  10,  1200  Sixth  Avenue, 
Seattle,  Washington  98101.  Such 
deliveries  are  only  accepted  during  the 
Regional  Office's  normal  hours  of 
operation.  The  Regional  Office's  official 
hours  of  business  are  Monday  through 
Friday,  8:30  a.m.  to  4:30  p.m.  excluding 
Federal  holidays. 

C.  How  Should  I  Submit  CBI  to  the  EPA? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  to  be  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD-ROM. 
mark  the  outside  of  the  disk  or  CD-ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD-ROM  the  specific 
information  that  is  CBI).  EPA  will  not 
disclose  information  so  marked  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD-ROM.  mark  the 
outside  of  the  disk  or  CD-ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI.  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  COffTACT  section. 
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Vm.  Statutory  and  Exetnitive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
State  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  6,  2000).  This 
action  also  does  not  have  federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 


the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  22, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
chcdlenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sab|ects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 
reference,  Intergovernmental  relations, 
Particulate  matter,  Reporting  and 
recordkeeping  requirements. 


40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  September  24,  2003. 
Ronald  A.  Kreizenbeck, 

Acting  Regional  Administrator,  Region  10. 

m  Parts  52  and  81 .  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  MM — Oregon 

■  2.  Section  52.1970  is  amended  by 
adding  paragraph  {c)(140)  to  read  as 
follows: 

§  52.1 970    !dentif  ication  of  plan. 

***** 

(c)  *   *   *  ~~ 

(140)  On  November  4,  2002.  the 
Oregon  Department  of  Environmental 
Quality  requested  the  redesignation  of 
Klamath  Falls  to  attainment  for  PM-10. 
The  State's  maintenance  plan  and  the 
redesignation  request  meet  the 
requii«ements  of  the  Clean  Air  Act. 

(i)  Incorporation  by  reference. 

(A)  Oregon  Administrative  Rule  340- 
204-0040(3)(b)  as  effective  October  8. 
2002. 

■  3.  Section  52.1973  is  added  to  subpart 
MM  to  read  as  follows: 

§  52. 1 973    Approval  of  plans. 

(a)  Carbon  Monoxide  [Reserved] 

(b)  Lead.  [Reserved] 

(c)  Nitrogen  Dioxide.  [Reserved] 

(d)  Ozone.  [Reserved] 

(e)  Particulate  Matter. 

(1)  EPA  approves  as  a  revision  to  the 
Oregon  State  Implementation  Plan,  the 
Klamath  Falls  PM-10  maintenance  plan 
submitted  to  EPA  on  November  4,  2002. 

(2)  [Reserved] 

(f)  Sulfur  Dioxide.  [Reserved] 

PART  81— [AMENDED] 

■  1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

■  2.  In  §  81.338.  the  table  entitled 
"Oregon  PM-10,"  the  entry  for  Klamath 
Falls  is  revised  to  read  as  follows: 

§81.338    Oregon. 
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Oregon— PM-10 


Designated  area 


Designation  Classification 

Date  Type  Date  Type 


Klamatfi  Falls  {the  Urban  Growth  Boundary  Area) 


12/22/03     Attainment 


IFR  Uo(    03-26.540  Filed  lO-JO-O.i;  8;45  am] 
BILUNG  COO€  6560-50-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  64 

[Docket  No.  FEMA-78171 

Suspension  of  Community  Eligibility 

agency:  FedtTcil  Emergencv 
Mandgement  Agencv,  Emergency 
Preparednes.s  and  Response  DirecKirate. 
Department  of  Homeland  Security, 
ACTION:  Fmal  rule. 


SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
IN'FIP).  that  are  suspended  (m  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  reciuirfinents  of 
the  program.  If  the  Federal  Kmergeiicv 
.Management  .\gencv  (FEMA)  receives 
(io(  umentation  that  the  cnmmunitv  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
^^ffectlve  suspensum  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
bv  public  dtion  in  the  Federal  Reoister 
EFFECTIVE  DATES:  The  effective  date  of 
each  communitv's  suspension  is  the 
third  date  ("Susp.")  listed  in  tht  thinl 
column  of  the  following  tafiles 
ADDRESSES:  If  vou  wish  to  dett'rmin*' 
whether  a  particular  c  iimmunit\'  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regicmal 
Office  or  the  \F!P  servicing  contractor 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Grimm,  Mitigation  Division.  -tOO  C 
Street.  SVV.;  Room  412.  Washington.  DC. 
20472. (202)  64B-2H7H 
SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  propertv  owners  to  purc:hase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return. 


I  iimmunities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
(.onstruction  from  future  flooding 
Sei  tion  1.11.5  of  the  National  Flood 
Insurance  Act  of  196H,  as  amended,  42 
U.S.C  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program.  42 
L'.S.C.  4001  ft  se(/  ;  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  efffM  tive  enforcement 
measur»'s  The  (oiiimunities  listed  in 
this  document  no  longer  meet  that 
^tatuto^v  requirement  for  compliance 
with  program  regul.itions.  44  ('FR  part 
59  et  sf'q.  Accordinglv.  the  communities 
will  be  suspended  on  the  effective  date 
m  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  (  ommunity.  However. 
some  of  these  communities  may  adopt 
and  submit  the  reijuired  documentation 
of  legallv  enforceafile  floodplain 
management  iruMsures  after  this  rule  is 
published  but  [irior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  anci  will  continue 
their  eligibilitv  for  the  sale  of  insurance. 
\  notice  withdrawing  the  suspension  of 
the  (  oiniminitics  will  be  published  in 
the  Federal  Register 

In  adtiitioii.  the  Federal  Emergency 
Management  Agencv  has  identified  the 
spec  lal  flood  h.izard  areas  in  thf!se 
(  onimunities  bv  publishing  a  Flood 
Insuranc  e  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  becm  published,  is 
indicated  in  the  fourth  c;olumn  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistanc;e  pursuant  to 
the  Robert  T  Stafford  Disaster  Relief 
,ind  Emergence  .-Ks.si stance  Act  not  in 
connection  with  a  Hood)  may  legally  be 
provided  for  constructiim  or  acquisition 
of  fiuildings  111  the  identified  special 
flood  hazard  are.i  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  ve.ir.  on  the  Federal 
Emergency  Man.igement  Agency's 
initial  flood  insuriUice  map  of  the 
community  as  having  ilood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 


against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column.  The  Administrator 
finds  that  notice  and  public  comment 
under  5  U.S.C.  553(b)  are  impracticable 
and  unnecessary  because  communities 
listed  in  this  final  rule  have  been 
adequately  notified. 

Each  community  receives  a  6-month, 
90-day.  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

Sational  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  Part  10, 
Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Administrator  has  determined  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
the  National  Flood  Insurance  Act  of 
1968,  as  amended.  42  U.S.C.  4022, 
prohibits  flood  insurance  coverage 
unless  an  appropriate  public  body 
adopts  adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30. 
1993,  Regulatory  Planning  and  Review, 
58  FR  5 1735 

Paperwork  Reduction  Act.  This  rule 
does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et seq 

Executive  Order  12612.  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
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Order  12612,  Federalism.  October  26, 
1987,  3  CFR,  1987  Comp.;  p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25,  1991,  56  FR 
55195,  3  CFR,  1991  Comp.;  p.  309. 


List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

■  Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64-{AMENDED] 

■  1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.;  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp.;  p.  376. 

§64.6    [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as  ^^ 
follows: 


State  and  location 


Region  I 

Massachusetts:  Scituate,  Town  of,  Plymouth 
County. 

Region  V 
Otiio: 

Cheshire,  Village  of,  Gallia  County  

Crown  City,  Village  of,  Gallia  County  

Gallia  County,  Unincorporated  Areas 

Gallipolis,  City  of,  Gallia  County 

Rio  Grande,  Village  of,  Gallia  County  .... 

Vinton,  Village  of,  Gallia  County 


Community 
No. 


250282 

390186 
390187 
390185 
390188 
390879 
390189 


Effective  date  authorization/cancellation  of 
sale  of  flood  insurance  in  community 


Current  effective 
mup  date 


Date  certain 
Federal  assist- 
ance no  longer 
available  in  spe- 
cial flood  hazard 
areas 


September  6,  1974,  Emerg.;  September  30, 
1977,  Reg.;  October  16,  2003. 


Oct.  16,  2003 


July  ?A,    1975,   Emerg.;  August   15,   1983,     do* 

Reg.;  Octot)er  16,  2003,  Susp; 
April  22,  1983,  Emerg.;  July  5,  1983,  Reg.;     do  . 

October  16,  2003,  Susp 
March    2,    1977.    Emerg.;    September    29 do  . 

1989,  Reg.;  October  16,  2003,  Susp 
February  14,   1977,  Emerg.;  July  5,   1983 do 

Reg.;  October  16,  2003,  Susp 
May  20,  1981,  Emerg.;  September  4,  1985 do  . 

Reg.;  October  16,  2003,  Susp 
February    6,    1979,    Emerg.;    October    16 do  . 

2003,  Reg.;  October  16,  2003,  Susp 


Oct  16,  2003. 

Jo. 
Do. 
Do. 
Do 
Do. 
Do. 


•do  =  Ditto 

Code  for  reading  third  column:  Emerg.— Emergency;  Reg. — Regular;  Susp.— Suspension. 


Dated:  October  10,  2003. 
Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
[FR  Doc.  03-26454  Filed  10-20-03;  8:45  am] 
BILUNG  CODE  6718-05-4> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2891] 

Radio  Broadcasting  Services;  Various 
Locations 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  filed  by 
licensees  and  permittees  operating  on 
these  channels.  This  action  is  taken 
pursuant  to  Revision  of  Section 
73.3573(a)(1)  of  the  Commission's  Rules 
Concerning  the  Lower  Classification  of 
an  FM  Allotment,  4  FCC  Red  2413 


(1989),  and  Amendment  of  the 
Commission's  Rules  to  permit  FM 
Channel  and  Class  Modifications  by 
Applicatiuns,  8  FCC  Red  4735  (1993). 

DATES:  Effective  October  21,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  October  1,  2003, 
and  released  October  3,  2003.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  regular  business  hours  at  the 
FCC  Reference  Information  Center, 
Portals  II,  445  12th  Street  SW.,  Room 
CY-A257,  Washington,  DC  20554.  This 
document  may  also  be  purchased  from 
the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 
II,  445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898,  or 
via  e-mail  qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■  Part  73  of  title  47  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334,  and 
336. 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is  amended 
by  removing  Channel  264C1  and  adding 
Channel  264B  at  Corning  and  by 
removing  Channel  232A  and  adding 
Channel  232B1  at  Jackson. 

■  3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  removing  Channel  268C  and  adding 
Channel  269C1  at  Eagle  and  by  removing 
Channel  269A  and  adding  Channel  268C 
at  Fort  Morgan. 

■  4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended  by 
removing  Channel  263C3  and  adding 
Channel  263C2  at  Newberry. 

■  5.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Idaho,  is  emiended  by 
removing  Channel  237C3  and  adding 
Channel  236C3  at  Orofino  and  by 
removing  Channel  237C1  and  adding 
Channel  237C  at  Sandpoint. 

■  6.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Louisiana,  is  amended 
by  removing  Channel  239A  and  adding 
Channel  239C3  at  South  Fort  Polk. 
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■  7  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  removing  Channel  257C1 
and  adding  Channel  25 7C  at  Elma. 

Federal  Communications  Commission. 
John  \.  Karousos, 

Assistant  Chit^>.  Audio  Divs-'iiin.  Mrdni 

Burvuu 

fFR  Do(  .  O.J-26498  Filed  10-.iU-03;  8:45  amj 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2892;  MB  Docket  No.  03-14;  K*- 
10629] 

Radio  Broadcasting  Services; 
Fredericksburg  and  Mason,  TX 

AGENCY;  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


summary:  At  the  request  of  Jayson  and 

lanice  Fritz,  this  document  substitutes 
Channel  289C.3  [or  Channel  289C2  at 
Mason.  Texas,  reallots  Channel  289C3  to 
Fredericksburu.  Texas,  and  modifies  the 
outstanding  construction  permit  (File 
No.  BPH-1996C)826MS)  to  specify- 
operatu)n  on  C'hannel  289C3  at 
Fredericksburg.  S>i"  68  FR  .tH6(). 
published  February  5.  2003.  The 
reference  coordinates  for  the  Channel 
289C3  allotment  at  Fredericksburg, 
Texas,  are  30-23-37  and  99-01-05. 
With  this  action,  the  proceeding  is 
terminated. 

DATES:  Effective  November  17.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Havne.  Mass  Media  Bureau  (202) 
418-2177." 

SUPPLEMENTARY  INFORMATION;  This  is  a 
svnopsis  of  the  Commission's  Report 
and  Order  in  MB  Docket  No.  0.3-14. 
adopted  September  10,  2003,  and 
released  September  12,  2003.  The  full 
text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  at  Portals  II,  CY- 
.A257.  445  12th  Street.  SW.. 
Washington,  DC.  The  complete  text  of 
this  decision  mav  also  be  purchased 
from  the  C'ommission's  copy  contractor, 
Qualex  International.  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893.  facsimile  (202)  863-2898,  or 
via  e-mail  quulexintfiaol  com 

List  of  Subjects  in  47  CFR  Part  73 

Radio.  Radio  broadcasting. 
■  Part  73  of  title  47  of  the  Code  of  Federal 
Regulations  is  amended  as  follows; 


PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  part  73 
continues  to  reail  as  fcjllows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 

§  73.202     [Amended] 

■  2  Section  7,i. 202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Fredericksburg,  Channel  289C3 
and  bv  removing  Channel  289C2  at 
Mason. 

Federal  Communications  Commission. 

John  .\.  Karousos. 

Assistant  Chief.  Audio  Division.  Xtfdia 

Bureau 

:i-R  \\»     (H-2f.'inn  Filed  10-20-03:  8:4.S  ami 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2908;  MB  Docket  No.  03-143,  RM- 
10726;  MB  Docket  No.  03-146,  RM-10728] 

Radio  Broadcasting  Services;  Cove, 
AR  and  Robert  Lee,  TX 

AGENCY;  Federal  C(unmunications 

(jimmission 

ACTION;  Final  rule. 


SUMMARY:  The  Audio  Division,  at  the 

request  of  Charles  Crawford,  allots 
f'hannel  232.\  at  Ciove.  Arkansas,  as  the 
community's  first  local  aural 
transmission  service.  See  68  FR  42663, 
July  18,  2003.  Channel  232A  can  be 
allotted  to  (love  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restricti(ui  of  14.9  kilometers  (9.2  miles) 
southwest  to  avoid  a  short-spacing  to 
the  license  site  of  Station  KOLX, 
Channel  233C2,  Barling,  AR.  The 
reference  coordinates  for  Channel  232A 
at  Cove  are  34-22-17  North  Latitude 
and  94-33-12  West  Longitude.  The 
.-\udio  Division,  at  the  request  of 
Catherine  Pveatt,  allots  Channel  289A  at 
Robert  Lee,  Texas,  as  the  community's 
first  local  aural  transmission  service. 
S>p  68  FR  42663.  July  18.  2003.  C:hannel 
289A  cdii  be  allotted  to  Robert  Lee  in 
compliance  with  the  (Commission's 
minimum  distance  separation 
requirements,  provided  there  is  a  site 
restric:tion  of  14  ,i  kilometers  (8.9  miles) 
north  to  avoid  a  short-spacing  to  the 
vacant  allotment  site  of  Channel  289C1, 
Ozona.  Texas.  The  reference  coordinates 
for  Channel  289A  at  Robert  Lee  are  32- 
00-56  North  Latitude  and  100-26-20 
West  Longitude.  Although  concurrence 
has  been  requested  for  (Ihannel  289.A  at 
Robert  Lee,  notification  has  not  been 


received.  If  a  construction  permit  is 
granted  prior  to  the  receipt  of  formal 
concurrence  in  the  allotment  by  the 
Mexican  government,  the  construction 
permit  will  include  the  following 
condition:  "Use  of  this  allotment  is 
subject  to  suspension,  modification,  or 
termination  without  right  to  hearing,  if 
found  by  the  Commission  to  be 
necessary  in  order  to  conform  to  the 
1992  USA-Mexico  FM  Broadcast 
Agreement  or  if  specifically  objected  to 
bv  Mexico's  Secretaria  de 
Comunicaciones  Y  Transportes."  Filing 
windows  for  Channel  232A  at  Cove, 
Arkansas  and  Channel  289A  at  Robert 
Lee,  Texas  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  a 
filing  window  for  these  channels  will  be 
addressed  bv  the  Commission  in  a 
subsequent  order. 

DATES:  Effective  November  17,  2003. 

ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW.. 
Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rolanda  F.  Smith.  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
svnopsis  of  the  Commission's  Report 
and  Order.  MB  Docket  Nos.  03-143  and 
03-146.  adopted  October  1.  2003,  and 
released  October  3,  2003.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
regular  business  hours  at  the  FCC's 
Reference  Information  Center,  Portals  IL 
445  Twelfth  Street,  SW.,  Room  CY- 
A257,  Washington,  DC  20554.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
q  u  alexin  t@aol.  com . 

List  of  Subjects  in  47  CFR  Part  73 


Radio,  Radio  broadcasting. 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 
§  73.202    [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
bv  adding  Cove,  Channel  232A. 

■  3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Robert  Lee,  Channel  289A. 
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Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

[FR  Doc.  03-26501  Filed  10-20-03;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-291 1 ;  MB  Docket  No.  03-145,  RM- 
10730] 

Radio  Broadcasting  Services; 
Ridgecrest,  CA 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  The  Audio  Division,  at  the 
request  of  Dana  J.  Puopolo,  allots 
Channel  229A  to  Ridgecrest,  California, 
as  the  community's  foiulh  FM 
commercial  service.  See  68  FR  42663, 
July  18,  2003.  Channel  229A  can  be 
allotted  to  Ridgecrest,  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at  city 
reference  coordinates.  The  reference 
coordinates  for  Channel  229A  at 
Ridgecrest  are  35-37-30  North  Latitude 
and  117-40-12  West  Longitude.  A  filing 
window  for  Channel  229A  at  Ridgecrest, 
California,  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  a 
filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

DATES:  Effective  November  17,  2003. 
ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rolanda  F.  Smith,  Media  Biu^au,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  03-145, 
adopted  October  1,  2003,  and  released 
October  3,  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  at  the  FCC's  Reference 
Information  Center,  Portals  II,  445 
Twelfth  Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International.  Portals  II,  445  12th  Street. 
SW.,  Room  CY-B402,  Washington,  DC 
20554.  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aoI.com. 


List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.202    [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is  amended 
by  adding  Chaimel  229A  at  Ridgecrest. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief.  Audio  Division,  Media 
Bureau. 

[FR  Doc.  03-26502  Filed  10-20-03;  8;45  am] 

BILUNG  CODE  6712-C1-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2909;  MB  Docket  No.  03-153,  RM- 
10727;  MB  Docket  No.  03-154,  RM-10736] 

Radio  Broadcasting  Services;  Bangs, 
Texas  and  De  Beque,  Colorado 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Audio  Division,  at  the 
request  of  Charles  Crawford,  allots 
Channel  250C3  at  Bangs,  Texas,  as  the 
community's  first  local  aural 
transmission  service.  See  68  FR  42663, 
July  18,  2003.  Channel  250C3  can  be 
allotted  to  Bangs  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  11.9  kilometers  (7.4  miles) 
west  to  avoid  a  short-spacing  to  the 
license  sites  of  Station  KATX,  Channel 
249A,  Eastland,  Texas  and  Station 
KBFB,  Channel  250C,  Dallas,  Texas.  The 
reference  coordinates  for  Channel  250C3 
at  Bangs  are  31-41-32  North  Latitude 
and  99-15-17  West  Longitude. 
Although  concurrence  has  been 
requested  for  Chaiuiel  250C3  at  Bangs, 
notification  has  not  been  received.  If  a 
construction  permit  is  granted  prior  to 
the  receipt  of  formal  concurrence  in  the 
allotment  by  the  Mexican  government, 
'the  construction  permit  will  include  the 
following  condition:  "Use  of  this 
allotment  is  subject  to  suspension, 
modification,  or  termination  without 
right  to  hearing,  if  found  by  the 
Commission  to  be  necessary  in  order  to 
conform  to  the  1992  USA-Mexico  FM 
Broadcast  Agreement  or  if  specifically 
objected  to  by  Mexico's  Secretaria  de 


Con.unicaciones  Y  Transportes."  The 
Audio  Division,  at  the  request  of 
Garfield-Mesa  County  Line 
Broadcasters,  allots  Channel  275C3  at 
De  Beque,  Colorado,  as  the  community's 
first  local  aural  transmission  ser\'ice. 
See  68  FR  42663,  July  18,  2003.  Channel 
275C3  can  be  allotted  to  De  Beque  in 
compliance  with  the  Commissions 
minimum  distance  separation 
requirements,  provided  there  is  a  site 
restriction  of  7.1  kilometers  (4.4  miles) 
northwest  to  avoid  a  short-spacing  to 
the  license  site  of  Station  KPRU, 
Channel  277C2.  Delta,  Colorado,  The 
reference  coordinates  for  Channel  275C3 
at  De  Beque  are  39-22-36  North 
Latitude  and  108-16-33  West 
Longitude.  Filing  windows  for  Channel 
250C3  at  Bangs.  Texas  and  Channel 
275C3  at  De  Beque.  Colorado  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  these 
channels  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
DATES:  Effective  November  17.  2003. 
ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street.  SW.. 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rolanda  F.  Smith.  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  Nos.  03-153  and 
03-154,  adopted  October  1,  2003.  and 
released  October  3.  2003.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
regular  business  hours  at  the  FCC's 
Reference  Information  Center.  Portals  II, 
445  Twelfth  Street.  SW..  Room  CY- 
A257,  Washington,  DC  20554.  The 
complete  text  of  this  decision  mav  also 
be  purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexin  t@aol.com . 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 

§73.202    [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
bv  adding  De  Beque,  Channel  275C3. 

■  3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Bangs,  Channel  250C3. 


\ 
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Federal  Communications  Commission. 
)ohn  A.  Karousos, 

Assistant  Chief.  Audio  Division.  Media 

Bureau 

|FR  Doc.  03-26503  Filed  lt>-20-(.)3.  H.45  ami 
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Proposed  Rules 


Federal  Register 

Vol.  68,  No.  203 

Tuesday,  October  21,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
puipose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  partictpate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-NM-267-AD] 

RIN212a-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-600-1A11  (CL-600),  CL- 
600-2A12  (CL-601),  and  CL-600-2B16 
(CL-601-3A.  CL-601-3R,  and  CL-604) 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
revise  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Bombardier  Model  CL-600-lAll  (CL- 
600),  CL-600-2A12  (CL-601),  and  CL- 
600-2B16  (CL-601-3A,  CL-601-3R,  and 
CL-604)  series  airplanes,  that  currently 
requires  repetitive  inspections  to  find 
cracks  of  a  certain  bulkhead  web  of  the 
fuselage  at  certedn  locations,  and  repair 
if  necessary.  The  actions  specified  by 
that  AD  are  intended  to  prevent 
cracking  in  the  pressure  bulkhead  at 
frame  station  (FS)  409.00,  which  could 
result  in  uncontrolled  depressurization 
of  the  airplane  and/or  reduced 
structural  integrity  of  the  fuselage.  This 
action  would  provide  an  optional 
terminating  modification  for  certain 
airplanes.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
November  20,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
267-AD,  1601  Und  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 


may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprincomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-267-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station 
Centreville,  Montreal,  Quebec  HSC  3G9, 
Canada.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at 
the  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream.  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Serge  Napoleon,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York; 
telephone  (516)  256-7512;  fax  (516) 
568-2716. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  foUoving 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 


the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-267-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-267-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-^056. 

Discussion 

On  November  10,  1997,  the  FAA 
issued  AD  97-24-02,  amendment  39- 
10209  (62  FR  61436,  November  18, 
1997),  applicable  to  certain  Bombardier 
Model  CL-600-1A11,  -2A12,  and 
-2B16  series  airplanes,  to  require 
repetitive  inspections  to  find  cracks  of 
a  certain  bulkhead  web  of  the  fuselage 
at  certain  locations,  and  repair  if 
necessary.  That  action  was  prompted  by 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The 
requirements  of  that  AD  are  intended  to 
detect  and  correct  cracking  in  the 
pressure  bulkhead  at  frame  station  (FS) 
409.00,  which  could  result  in 
uncontrolled  depressurization  of  the 
airplane  and/or  reduced  structm^ 
integrity  of  the  fuselage. 

Actions  Since  Issuance  of  Previous  Rule 

In  the  preamble  to  AD  97-24-02,  we 
specified  that  we  considered  the 
requirements  "interim  action"  and  that 
the  manufacturer  was  developing  a 
modification  to  address  the  unsafe 
condition.  That  AD  explained  that  we 
may  consider  further  rulemaking  if  a 
modification  is  developed,  approved, 
and  available.  The  manufacturer  now 
has  developed  such  a  modification,  and 
we  have  determined  that  further 
rulemaking  is  indeed  necessary;  this 
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proposed  AD  follows  from  that 
determination. 

Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  Service 
Bulletin  600-0680  (for  Model  CL-60(>- 
lAll  {CL-600)  series  airplanes).  Service 
Bulletin  601-0503  (for  Model  CL-600- 
2A12  (CL-601)  and  CL-€0(>-2Bl6  (CL- 
601-3A/-3R)  series  airplanes),  and 
Service  Bulletin  604-53-006  (for  Model 
CL-600-2B16  (CL-604)  series 
airplanes),  all  dated  November  30,  1999 
The  service  bulletins  describe 
procedures  for  modification  of  the 
pressure  bulkhead  at  FS  409.00.  The 
modification  includes  an  eddy  current 
inspection  for  cracking  of  the  bulkhead; 
reinforcement  of  the  pressure  bulkhead 
frame;  and  a  pressure  test,  leak  test, 
operational  test,  and  functional  test  of 
all  systems. 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authority  for  Canada,  classified  these 
service  bulletins  as  mandatory  and 
issued  Canadian  airworthiness  directive 
CF-1997-16R2,  dated  May  31,  2001,  in 
order  to  ensure  the  continued 
airworthiness  of  these  airplanes  in 
Canada. 

FAA's  CoQclusions 

These  airplane  models  are 
manufactvired  in  Canada  and  cire  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  We  have 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary- 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  revise 
AD  97-24-02  to  continue  to  require 
repetitive  inspections  to  find  cracks  of 
a  certain  bulkhead  web  of  the  fuselage 
at  certain  locations,  and  repair  if 
necessary.  For  certain  airplanes,  this 
proposed  AD  also  would  provide  for  an 
optional  terminating  modification  for 
the  repetitive  inspections.  Consistent 
with  the  findings  of  TCCA,  the  proposed 
AD  would  allow  repetitive  inspections 
to  continue  in  lieu  of  the  terminating 


action.  In  making  this  determination,  we 
considered  that  long-term  continued 
operational  safety  in  this  case  will  be 
adequately  ensured  by  repetitive 
inspections  to  detect  cracking  before  it 
represents  a  hazard  to  the  airplane.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously, 
except  as  discussed  below. 

Differencej  Between  Proposed  Rule  and 
Service  Bulletins/Canadian 
Airworthiness  Directive 

The  Canadian  airworthiness  directive 
specifies  reporting  crack  findings  to  the 
manufacturer;  however,  this  proposed 
AD  would  not  reauire  such  action. 

The  Accomplisnment  Instructions  of 
the  referenced  service  bulletins  describe 
procedures  for  completing  an 
Incorporation  Notice.  However,  this 
proposed  AD  would  not  require  such 
action. 

In  addition,  although  the  service 
bulletins  specify  that  operators  may 
contact  the  manufacturer  for  disposition 
of  certain  repair  conditions,  this 
proposal  would  require  operators  to 
repair  those  conditions  per  a  method 
approved  by  either  the  FAA  or  TCCA  (or 
its  delegated  agent).  In  light  of  the  type 
of  repair  that  would  be  required  to 
address  the  unsafe  condition,  and 
consistent  with  existing  bilateral 
airworthiness  agreements,  we  have 
determined  that,  for  this  proposed  AD. 
a  repair  approved  by  either  the  FAA  or 
TCCA  would  be  acceptable  for 
compliance  with  this  proposed  AD. 

Explanation  of  Change  Made  To 
Existing  Requirements 

We  have  changed  all  references  to  a 
"detailed  visual  inspection"  in  the 
existing  AD  to  a  "detailed  inspection" 
in  this  action. 

Cost  Impact 

There  are  approximately  237 
airplanes  of  U.S.  registry  that  would  be 
affected  by  this  proposed  AD. 

The  inspections  that  are  required  by 
AD  97-24-02  take  approximately  2 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $65  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  currently  required  actions 
is  estimated  to  be  $130  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 


time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

The  optional  terminating 
modification,  if  done,  would  take 
between  125  and  300  work  hours  per 
airplane,  depending  on  the  airplane 
configuration,  at  an  average  labor  rate  of 
$65  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  operators.  Based  on  these 
figures,  we  estimate  the  cost  of  the 
modification  to  be  between  $8,125  and 
$19,500  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Ch-der  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amenilment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1,  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 


Rim^n 


VaAn 


■  I   Dooictor/ Vnl     RH    Nn    9m/TiiP<:Hflv    nrtnhpr   7^     :?nn.'^  /  Prnnn.sftd   Rule.s 


Federal  Register / Vol.  68,  No.  203 /Tuesday,  October  21,  2003 /Proposed  Rules 


60049 


§39.13    [Amendad] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10209  (62  FR 
61436.  November  18, 1997),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Bombardier,  Inc.  (Fonnerly  Canadair): 

Docket  2001-NM-267-AD.  Revises  AD 
97-24-02,  Amendment  39-10209. 

Applicability:  Model  CL-600-1A11  (CL- 
600)  series  airplanes,  serial  numbers  1004 
through  1085  inclusive;  Model  CL-600-2A12 
(CL-601)  series  airplanes,  serial  numbers 
3001  through  3066  inclusive;  Model  CL-600- 
2B16  (CL-601 -3A/-3R)  series  airplanes, 
serial  numbers  5001  through  5194  inclusive; 
and  Model  CL-600-2B16  (CL-604)  series 
airplanes,  serial  numbers  5301  through  5^52 
inclusive;  certiHcated  in  any  cat^ory. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 
cracking  in  the  pressure  bulkhead  at  frame 
station  (FS)  409L00,  which  could  result  in 
imcontrolled  depressuiization  of  the  airplane 
and/ or  reduced  structural  integrity  of  the 
fuselage,  accomplish  the  following: 

Restatemest  of  Requizements  of  AD  97-24- 
02:  Detailed  Inspections/Repair 

(a)  For  Model  CL-600-1A11  (CL-600) 
airplanes:  Prior  to  the  acctmiulation  of  1,900 
total  landings,  or  within  100  landings  after 
December  3, 1997  (the  effective  date  of  AD 
97-24-02,  amendment  39-10209),  whichever 
occurs  later,  perform  a  detailed  inspection  to 
detect  cracks  at  FS  409:00  of  the  bidkhead 
web  (part  number  (P/N)  600-32014-71/-95/ 
-105),  in  accordance  with  Canadair 
Challenger  Service  Bulletin  600-0679,  dated 
September  12, 1997. 

Note  1:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  Ughting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  no  crack  is  detected,  repeat  the 
detailed  inspection  thereafter  at  intervals  not 
to  exceed  600  landings. 

(2)  If  any  crack  is  detected  and  if  all  three 
of  the  conditions  specified  in  paragraphs 
(a)(2)(i),  (a)(2)(ii),  and  (a)(2)(iii)  of  this  AD  are 
met,  within  600  landings  or  12  months  after 
the  crack  is  detected,  whichever  occurs  first, 
repair  the  crack  in  accordance  with  a  method 
approved  by  the  Manager,  New  York  Aircraft 
Certification  Office  (AGO),  FAA.  Until  the 
repair  is  accomplished,  repeat  the  detailed 
inspection  at  intervals  not  to  exceed  100 
landings. 

(i)  No  more  than  one  crack  exists  at  each 
comer  radius,  as  specified  in  the  service 
bulletin;  and 

(ii)  No  crack  extends  under  the  angles 
having  P/N  600-32014-13  and  P/N  600- 
32014-15  on  the  aft  side  of  the  bulkhead 
web;  and 


(iii)  No  crack  exists  in  angles  having  P/N 
600-32014-13  and  P/N  600-32014-15  on  the 
aft  side  of  the  bulkhead  web. 

(3)  If  any  crack  other  than  that  identified 
in  paragraph  (a)(2)  of  this  AD  is  detected, 
prior  to  further  flight,  repair  it  in  accordance 
with  a  method  approved  by  the  Manager, 
New  York  ACO. 

(b)  For  Model  CL-600-2A12  (CL-601),  CL- 
600-2B16  (CL-601-3A/-3R),  and  C1/-600- 
2B16  (CL-604)  series  airplanes:  Prior  to  the 
accmnulation  of  1,100  total  landings,  or 
within  100  landings  after  December  3, 1997, 
whichever  occurs  later,  perform  a  detailed 
inspectioD4o  detect  cracks  at  FS  409.00  of 
the  bulkhead  web  (P/N  600-32014-105/- 
137],  in  accordance  with  Canadair  Challenger 
Service  Bulletin  601-0501,  dated  September 
12,  1997  (for  Model  CL-600-2A12  (CL-601) 
and  CL-600-2B16  (CL-601-3Ay-3R)  series 
airplanes);  or  Canadair  Challenger  Service 
Bulletin  604-53-007,  dated  September  30, 
1997  (for  Model  CL-600-2B16  (CL-604) 
series  airplanes);  as  applicable. 

(1)  If  no  crack  is  detected,  repeat  the 
detailed  inspection  thereafter  at  intervals  not 
to  exceed  600  landings. 

(2)  If  any  crack  is  detected  and  if  all  three 
of  the  conditions  specified  in  paragraphs 
(b)(2)(i),  (b)(2)(ii),  and  (b){2)(iii)  of  this  AD 
are  met,  within  600  landings  or  12  months 
after  the  crack  is  detected,  whichever  occurs 
first,  repair  the  crack  in  accordance  with  a 
method  approved  by  the  Manager,  New  York 
ACO.  Until  the  repair  is  accomplished,  repeat 
the  detailed  inspection  at  intervals  not  to 
exceed  100  landings. 

(i)  No  mere  than  one  crack  exists  at  each 
comer  radius,  as  specified  in  the  service 
bulletin;  and 

(ii)  No  crack  extends  under  the  angles 
having  P/N  600-32014-113  and  P/N  60O- 
32014-115  on  the  aft  side  of  the  bulkhead 
web;  and 

(iii)  No  crack  exists  in  angles  having  P/N 
600-32014-113  and  P/N  600-32014-115  on 
the  aft  side  of  the  bulkhead  web. 

(3)  If  any  crack  other  than  that  identified 
in  paragraph  (b)(2)  of  this  AD  is  detected, 
prior  to  further  flight,  repair  it  in  accordance 
with  a  method  approved  by  the  Manager, 
New  York  ACO. 

New  Requirements  of  This  AD:  Optional 
Terminating  Modification 

(c)  For  airplanes  on  which  no  crack  has 
been  found  during  accomplishment  of  any 
inspection  required  by  AD  97-24-02;  or  on 
which  the  pressure  bulkhead  was  not 
previously  repaired:  Modification  of  the 
pressure  bulkhead  at  FS  409.00  (including 
inspection,  installation  of  reinforcing 
material,  and  tests)  by  accomplishing  all  the 
actions  specified  in  paragraphs  2. A.  through 
2.D.  of  the  Accomplishment  Instructions  of 
Bombardier  Service  Bulletin  601-0503  (for 
Model  CL-601  and  CL-601-3A/-3R  series 
airplanes).  Service  Bulletin  600-0680  (for 
Model  CL-600  series  airplanes),  or  Service 
Bulletin  604-53-006  (for  Model  CL-604 
series  airplanes);  all  dated  November  30, 
1999,  per  the  applicable  service  bulletin, 
terminates  the  repetitive  inspections  required 
by  this  AD. 


Repair 

(d)  If  any  crack  is  found  during  any 
inspection  specified  in  paragraph  (c)  of  this 
AD:  Before  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  New  York  ACO;  or  Transport 
Canada  Civil  Aviation  or  its  delegated  agent. 

Alternative  Methods  of  Compliance 

(e)  In  accordance  vnth  14  CFR  39.19,  the 
Manager,  New  York  ACO,  is  authorized  to 
approve  alternative  methods  of  compliance 
for  this  AD. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
1997-16R2,  dated  May  31,  2001. 

Issued  in  Renton,  Washington,  on  October 
10,  2003. 

Ah  Bafarami. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-26469  Filed  10-20-03;  8:45  am] 
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DEPARTMEKT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-16214;  Airspace 
Docket  No.  02-ANI*-11] 

Proposed  Revision  of  Class  E  Airspace 
at  Kalispell,  MT 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposal  would  revise 
Class  E  airspace  at  Kalispell/Glacier 
Park  International  Airport,  Kalispell, 
MT.  Instrument  Flight  Rules  (IFR) 
operations  transitioning  between 
Helena,  MT,  and  Kalispell,  MT,  makes 
this  proposal  necessary.  This  additional 
airspace  extending  1,200  feet  or  more 
above  the  surface  of  the  earth  is 
necessary  to  provide  controlled  airspace 
for  the  containment  and  safety  of  IFR 
flights  transitioning  between  Helena, 
MT,  and  Kalispell/Glacier  Park 
International  Airport  at  Kalispell,  MT. 
DATES:  Comments  must  be  received  on 
or  before  December  5,  2003. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number,  FAA-2003-16214; 
Airspace  Docket  No.  03-ANM-ll,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
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dispositions  in  person  in  the  Docket 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  e.xcept  Federal 
holidays.  The  Docket  Office  (telephone 
number  1  (800)  647-5527)  is  on  the 
plaza  level  of  the  Department  of 
Transportation  NASSIF  Building  at  the 
above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Regional  Air  Traffic 
Division,  Northwest  Mountain  Regmn. 
Federal  Aviation  Admmistration. 
Airspace  Branch  A.\'M-520,  1601  Lind 
Avenue.  SVV  .  Renton,  \VA  48055. 

SUPPLEMENTARY  INFORMATJON: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
bv  submitting  such  written  data,  views, 
or  arguments,  as  they  mav  desire 
Cximments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularlv  helpful  in 
de\'el()piiig  reasoned  regulator\' 
decisions  on  the  proposal  (Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identif\'  Docket 
No,  FAA-200:^-16214;  Airspace  Docket 
02-ANM-l  1.  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
C^ommenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  action  must  submit,  with  those 
c;omment^,  a  self-addressed  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Airspace  Docket  No   FAA-200,3-16214; 
Airspace  Docket  02-A.NM-ll.'  the 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter 

Availability  of  NTRM 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  httpl/dms.dotgov.  Recently 
published  rulemaking  documents  c:an 
also  be  accessed  through  the  P'AA's  web 
page  at  http■.//\\^vw  faa.gov  or  the 
Superintendent  of  Document's  web  page 
at  http://v,-w'w.access.gpo.gov/nara. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  1601  Lind  Avenue, 
SW.,  Renton,  VVA,  98055. 
Communications  must  identify  both 
document  numbers  for  this  notice. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRMs  should 
contact  the  FAA"s  Office  of  Rulemaking, 
(202)  267-9677,  to  request  a  copy  of 
Advisory  Circular  No.  11-2A,  Notice  of 
Proposed  Rulemaking  Distribution 


System,  which  describes  die  application 
procedures. 

The  Proposal 

This  action  amends  Title  14  Code  of 
Federal  Regulations,  part  71  (14  CFR 
part  71)  bv  adding  additiimal  Class  E 
airspace  at  Kalispell.  MT.  This 
additional  airspac:e  extending  1,200  feet 
or  more  above  the  surface  of  the  earth 
is  nec:essarv  to  provide  additional 
controlled  airspact?  for  the  c;ontainment 
and  safety  of  IFR  flights  transitioning 
between  Helena,  MT.  and  Kalispell/ 
Crlacieer  Park  International  Airport 
Kalispell.  MT 

Class  K  airspt.(:e  areas  are  published 
in  Paragraph  6005  of  FAA  Order 
7400. 9L.  dated  .September  2,  2003,  and 
effective  September  If),  200.3,  which  is 
incorporated  bv  reference  in  14  CFR 
71.1.  The  (Hass  K  airspace  designations 
listed  in  this  doc  ument  would  be 
published  subsecjuenth  in  this  (Jrder. 

The  F.\.\  has  determined  that  this 
[jrupdseii  regul.ition  oiil\'  invokes  an 
est.iblished  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationalh'  current   It. 
therefore.  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  undt'r  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11013;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  Reguhitorv  Evaluation 
as  the  anticipated  impac:t  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic:  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
>ubstantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilitv  A(;t 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Ac:c;ordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  (T'R  part  71  as  follows; 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows; 

Authority:  49  f.S C.  106(g),  40103,  40113. 
40120.  E.O  10854.  24  KR  9565.  3  CFR.  1959- 
1963  Comp  .  |J    389. 


§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9L.  Airspace 
Designations  and  Reporting  Points, 
dated  September  2.  2003,  and  effective 
September  16,  2003,  is  amended  as 
follows; 

Paragraph  6U05     Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


ANM  MT  E5     Kalispell,  MT  (Revised) 

Kalispell/Glacier  Park  International  Airport, 


MT 
ILat.  48''18'41' 


N.,  long.  114°15'19"VV. 


Smith  Lake  Non  Directional  Beacon  (NDB) 

ILal  48^0S'30''N..  long.  n4°27'41"  VV.j 
I'hat  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Kalispell/C;lat:ier  Park  International 
.Airport,  and  within  4.8  miles  each  side  of  the 
035   and  215-  bearings  from  the  Smith  Lake 
NDB  extending  from  the  7-mile  radius  to  10.5 
miles  southwest  of  the  NDB:  that  airspace 
extending  upward  from  1,200  feet  above  the 
surface  bounded  bv  a  line  from  lat.  47'-'30'0O" 
N,,  long.  112  37'30"  VV.:  to  lat.  47=43'30"N.. 
long.  lal.  112\37'30"N..  long.  48=07'30"N.. 
long.  1 13  30'00"  VV  to  lat.  48'=30'00"  N.,  long. 
1 13'30'00"  VV.:  to  lat.  48=30'00"  N..  long. 
116  03'35"  VV  to  lat.  47-30'00"  N..  long. 
1 14  34'23"  VV.:  thence  to  point  of  origin; 
excluding  Kalispell/Glacier  Park 
International  .Airport  Class  D  airspace.  Class 
E2  airspace",  and  ihat  airspace  within  Federal 
Airways  airspace  area. 
***** 

Issued  in  Seattle,  Washington,  on  October 
2.  2003. 
John  L.  Pipes. 

Acting  Assistant  Manager.  Air  Traffic 
Division.  Noiihwest  Mountain  Region. 
[FR  Doc.  03-26560  Filed  10-20-03:  8:45  ami 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Industry  and  Security 

15  CFR  Chapter  Vil 

[Docket  No.  031003247-3247-01] 

Effects  of  Foreign  Policy-Based  Export 
Controls 

AGENCY:  Bureau  of  Industry  and 
Security,  Commerce. 
ACTION:  Request  for  comments  on 
foreign  policy-based  export  controls. 

SUMMARY:  The  Bureau  of  Industry  and 
Security  (BIS)  is  reviewing  the  foreign 
policy-based  export  controls  in  the 
Export  Administration  Regulations  to 
determine  whether  they  should  be 
modified,  rescinded  or  extended.  To 
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help  make  these  determinations,  BIS  is 
seeking  comments  on  how  existing 
foreign  policy-based  export  controls 
have  aifected  exporters  and  the  general 
public. 

DATES:  Comments  must  be  received  by 
November  21,  2003.. 
ADDRESSES:  Written  conunents  (three 
copies)  should  be  sent  to  Sheila 
Quarterman,  Regulatory  Policy  Division, 
Bureau  of  Industry  and  Seciuity, 
Department  of  Commerce,  P.O.  Box  273, 
Washington,  DC  20044.  Alternatively, 
comments  may  be  e-mailed  to  Sheila 
Quarterman  at  SQuartei^is.doc.gov. 
FOR  FURTHER  MFORMATION  CONTACT:  Joan 
Roberts,  Director,  Foreign  Policy 
Controls  Division,  Bureau  of  Industry 
and  Seciuity,  Telephone:  (202)  482- 
4252.  Copies  of  the  current  Aimual 
Foreign  Policy  Report  to  the  Congress 
are  available  at  http://www.bis.doc.gov/ 
news/2003/ForeignPoUcyReport/ 
Default.htm  and  copies  may  also  be 
requested  by  calling  the  Office  of 
Strategic  Trade  and  Foreign  Policy 
Controls. 

SUPPLEMENTARY  INFORMATION:  The 

current  foreign  policy-based  export 
controls  maintained  by  the  Bureau  of 
Industry  and  Security  (BIS)  are  set  forth 
in  the  Export  Administration 
Regulations  (EAR),  parts  742  (CCL 
Based  Controls),  744  (End-User  and 
End-Use  Based  Controls)  and  746 
(Embargoes  and  Special  Country 
Controls).  These  controls  apply  to  a 
range  of  countries,  items  and  activities 
including:  high  performance  computers 
(§  742.12);  certain  general  purpose 
microprocessors  for  "military  end-uses" 
and  "military  end-users"  (§  744.17); 
significant  items  (SI):  hot  section 
technology  for  the  development, 
production,  or  overhaul  of  commercial   * 
aircraft  engines,  components,  and 
systems  (§  742.14);  encr3rption  items 
(§  742.15  and  §  744.9);  crime  control  and 
detection  commodities  (§  742.7); 
specially  designed  implements  of 
torture  (§  742.11);  certain  firearms 
included  within  the  Inter-American 
Convention  Against  the  Illicit 
Manufacturing  of  and  TrafBcking  in 
Firearms,  Anunimition,  Explosives,  and 
Other  Related  Materials  (§  742.17); 
regional  stability  commodities  and 
equipment  (§  742.6);  equipment  and 
related  technical  data  used  in  the 
design,  development,  production,  or  use 
of  missiles  (§  742.5  and  §  744.3); 
chemical  precursors  and  biological 
agents, 'associated  equipment,  technical 
data,  and  software  related  to  the 
production  of  chemical  and  biological 
agents  (§  742.2  and  §  744.4)  and  various 
chemicals  included  in  those  controlled 
pmsuant  to  the  Chemical  Weapons 


Convention  (§  742.18);  activities  of  U.S. 
persons  in  transactions  related  to 
missile  technology  or  chemical  or 
biological  weapons  proliferation  in 
named  coimtries  (§  744.6);  nuclear 
propulsion  (§  744.5);  aircraft  and  vessels 
(§  744.7);  embargoed  coimtries  (part 
746);  countries  designated  as  supporters 
of  acts  of  international  terrorism 
(§§742.8,  742.9,  742.10,  742.19,  746.2, 
746.3,  746.4,  and  746.7);  specified  items 
intended  for  Libyan  aircraft  (§  744.8); 
certain  entities  in  Russia  (§  744.10);  and 
individual  terrorists  and  terrorist 
organizations  (§§  744.12,  744.13  and 
§  744.14).  Attention  is  also  given  in  this 
context  to  the  controls  on  nuclear- 
related  commodities  and  technology 
(§§  742.3  and  744.2).  which  are,  in  part, 
implemented  under  section  309(c)  of  the 
Nuclear  Non  Proliferation  Act. 

Under  the  provisions  of  section  6  of 
the  Export  Administration  Act  cf  1979, 
as  amended  (EAA),  export  controls 
maintained  for  foreign  policy  purposes 
require  annual  extension.  Section  6  of 
the  EAA  requires  a  report  to  Congress 
when  foreign  policy-based  export 
controls  are  extended.  The  EAA  expired 
on  August  20,  2001.  Executive  Order 
13222  of  August  17,  2001  (3  CFR,  2001 
Comp.,  p.  783  (2002)),  which  has  been 
extended  by  successive  Presidential 
Notices,  the  most  recent  being  that  of 
August  7,  2003  (68  FR  47833,  August 
11,  2003),  continues  the  EAR  and,  to  the 
extent  permitted  by  law,  the  provisions 
of  the  EAA,  in  effect  under  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701-1706 
(2000).  The  Department  of  Commerce, 
insofar  as  appropriate,  is  following  the 
provisions  of  section  6  in  reviewing 
foreign  policy-based  export  controls, 
requesting  public  comments  on  such 
controls,  and  submitting  a  report  to 
Congress. 

In  January  2003,  the  Secretary  of 
Commerce,  on  the  recommendation  of 
the  Secretary  of  State,  extended  for  one 
year  all  foreign  policy-based  export 
controls  then  in  effect. 

To  assiu'e  maximum  public 
participation  in  the  review  process, 
comments  are  solicited  on  tbe  extension 
or  revision  of  the  existing  foreign 
policy-based  export  controls  for  another 
year.  Among  the  criteria  considered  in 
determining  whether  to  continue  or 
revise  U.S.  foreign  policy-based  export 
controls  are  the  following: 

1 .  The  likelihood  that  such  controls 
will  achieve  the  intended  foreign  policy 
purpose,  in  light  of  other  factors, 
including  the  availability  from  other 
countries  of  the  goods,  software  or 
technology  proposed  for  such  controls; 

2.  Whether  the  foreign  policy  purpose 
of  such  controls  can  be  achieved 


through  negotiations  or  other  alternative 
means; 

3.  The  compatibility  of  the  controls 
with  the  foreign  policy  objectives  of  the 
United  States  and  with  overall  United 
States  policy  toward  the  coimtry  subject 
to  the  controls; 

4.  Whether  reaction  of  other  countries 
to  the  extension  of  such  controls  by  the 
United  States  is  not  likely  to  render  the 
controls  ineffective  in  achieving  the 
intended  foreign  policy  purpose  or  be 
counterproductive  to  United  States 
foreign  policy  interests; 

5.  The  comparative  benefits  to  U.S. 
foreign  policy  objectives  versus  the 
effect  of  the  controls  on  the  export 
performance  of  the  United  States,  the 
competitive  position  of  the  United 
States  in  the  international  economy,  the 
international  reputation  of  the  United 
States  as  a  supplier  of  goods  and 
technology;  and 

6.  The  ability  of  the  United  States  to 
enforce  the  controls  effectively. 

BIS  is  particularly  interested  in  the 
experience  of  individual  exporters  in 
complying  with  the  proliferation 
controls,  with  emphasis  on  economic 
impact  and  specific  instances  of 
business  lost  to  foreign  competitors.  BIS 
is  also  interested  in  industry 
information  relating  to  the  following: 

1 .  Information  on  the  effect  of  foreign 
policy-based  export  controls  on  sales  of 
U.S.  products  to  third  countries  (i.e., 
those  countries  not  targeted  by 
sanctions),  including  the  views  of 
foreign  purchasers  or  prospective 
customers  regarding  U.S.  foreign  policy- 
based  export  controls. 

2.  Information  on  controls  maintained 
by  U.S.  trade  partners.  For  example,  to 
what  extent  do  they  have  similar 
controls  on  goods  and  technology  on  a 
worldwide  basis  or  to  specific 
destinations? 

3.  Information  on  licensing  policies  or 
practices  by  our  foreign  trade  partners 
which  are  similar  to  U.S.  foreign  policy- 
based  export  controls,  including  license 
review  criteria,  use  of  conditions, 
requirements  for  pre  and  post  shipment 
verifications  (preferably  supported  by 
examples  of  approvals,  denials  and 
foreign  regulations). 

4.  Suggestions  for  revisions  to  foreign 
policy-based  export  controls  that  would 
(if  there  are  any  differences)  bring  them 
more  into  line  with  multilateral 
practice. 

5.  Comments  or  suggestions  as  to 
actions  that  would  make  multilateral 
controls  more  effective. 

6.  Information  that  illustrates  the 
effect  of  foreign  policy-based  export 
controls  on  the  trade  or  acquisitions  by 
intended  targets  of  the  controls. 
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7.  Data  or  other  information  as  to  the 
effect  of  foreign  policy-based  export 
controls  on  overall  trade,  either  at  the 
firm  level  or  at  the  level  of  individual 
industrial  sectors. 

8.  Suggestions  as  to  how  to  measure 
the  effect  of  foreign  policy-based  export 
controls  on  trade. 

9.  Information  on  the  use  of  foreign 
policv-based  export  controls  on  targeted 
countries,  entities,  or  individuals. 

BIS  IS  also  interested  in  comments 
relating  generally  to  the  extension  or 
revision  of  existing  foreign  policy-based 
export  controls. 

Parties  submitting  comments  are 
dsked  to  be  as  specific  as  possible.  All 
comments  received  before  the  close  of 
the  comment  period  will  be  considered 
bv  BIS  in  reviewing  the  controls  and 
developing  the  report  to  Congress. 

All  information  relating  to  the  notice 
will  be  a  matter  of  public;  record  and 
will  be  available  for  public  inspection 
and  copving.  In  the  interest  of  accuracy 
and  completeness.  BIS  requires  written 
comments.  Oral  comments  must  be 
followed  by  written  memoranda,  which 
will  also  be  a  matter  of  public  record 
and  will  be  available  for  public  review 
and  copying. 

Copies  of  the  public  record 
concerning  these  regulations  may  be 
requested  from:  Bureau  of  Industrv  and 
Security.  Office  of  Administration.  I  .S 
Department  of  Commerce.  Room  6883. 
1401  Constitution  Avenue.  N\V.. 
Washington.  DC  202JO;  (202)  482-0637 
This  component  does  not  maintain  a 
separate  public  inspection  facility. 
Requesters  should  first  view  BIS's  Web 
site  (which  can  be  reached  through 
http://v\-w\y.bis.doc.govj.  If  requesters 
cannot  access  BIS's  Web  site,  please  call 
the  number  abfne  for  assistance. 

Matthew  S.  Bomian. 

Actma  Assistant  Secretary  for  Export 

Administration 

IFR  Dot:  03-26564  Filed  10-2O-O.'3;  8:4.S  ami 

BILLING  CODE  3510-33-P 


POSTAL  SERVICE 

39  CFR  Part  111 

Sender-Identified  Mail:  Enhanced 
Requirement  for  Discount  Rate 
Mailings 

agency:  Postal  Service. 
ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
revise  the  Domestic  Mail  Manual 
(DMM)  to  require  enhanced  sender 
identification  for  all  dist:ount  rate 
mailings. 


DATES:  Submit  comments  on  or  before 
November  20,  2003. 
ADDRESSES:  Mail  or  deliver  written 
comments  to  the  Manager,  Mailing 
Standard.;,  U.S.  Postal  Service,  1735  N. 
Lvnn  Street.  Room  3025.  Arlington,  VA 
22209-6038.  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m..  Monday  through 
Fridav.  at  the  Postal  Service 
Headquarters  Librarv.  475  L'Enfant 
Plaza,  SW..  nth  Floor  North. 
Washington   DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Walker,  Mailing  Standards,  United 
States  Postal  .Service,  (703)  292-3648. 
SUPPLEMENTARY  INFORMATION:  The  Postal 
Service  i.s  prnpijsiug  this  enhanced 
requirement  because  sender 
identification  of  all  discount  rate 
maflings  would  serve  as  a  tool  in 
identifying  the  senders  of  a  large  portion 
of  the  mailstream.  It  could  also  facilitate 
investigations  into  the  origin  of 
suspicious  mail 

As  background,  two  congressional 
committees  urged  the  Postal  .Service  to 
explore  the  (;onc:ept  of  sender 
ident;fic:atii):i.  including  'the  feasibility 
of  using  unique,  triiceable  identifiers 
applied  h\  the  creator  of  the  mail 
piece."  S   Kept.  107-212,  p.  50:  see  also 
H.  Rept.  107-575,  p.  46.  The  President's 
Commission  on  the  United  States  Postal 
Service  recently  recommended  the  use 
of  sender  identification  for  (n'ery  piece 
of  mail.  "Embracing  the  Future,"  Report 
of  the  President's  Commission  on  the 
United  States  Postal  Service  (July  31, 
200.1)  pp.  147-8.  Requiring  sender- 
identification  for  discount  rate  mail  is 
an  initial  step  on  the  road  to  intelligent 
mail 

It  should  he  noted  that  the  pieces  in 
most  discount  rate  mailings  already  bear 
some  evidence  of  the  identity  of  the 
.sender  The  sender's  identity  usually 
can  he  determined  via  the  postage 
payment  method  used  by  the  mailer, 
since  all  discount  rate  mailings  must 
have  postage  paid  using  p(;rmit 
imprints,  precanceled  stamps,  or  meter 
postage. 

Except  for  a  company  permit  imprint 
format,  mailers  who  pay  postage  using 
regular  permit  imprints  must  display  an 
indicia  on  each  mailpiece  that  shows 
the  permit  imprint  number  and  the  city 
and  state  where  the  permit  is  held. 
Mailpieces  bearing  a  company  permit 
imprint  (which  do  not  require  the 
indicia  to  show  the  permit  imprint 
number  and  the  city  and  state  of  issue) 
must  display  the  sender's  domestic 
return  address  on  each  mailpiece  as 
stated  in  current  DMM  AOIO.4.3 
Mailers  who  pay  postage  on  their 


discount  rate  mailings  using 
precanceled  stamps  also  are  required  to 
display  the  sender's  domestic  return 
address  on  each  mailpiece.  For  discount 
rate  mailings  that  bear  meter  postage, 
the  meter  imprint  or  indicia  on  each 
mailpiece  must  contain  information  that 
can  be  used  to  identify  the  name  and 
address  of  the  meter  license  holder. 

In  this  proposed  rule,  the  Postal 
Service  seeks  to  enhance  mail  security 
by  requiring  that  all  discount  mail  be 
"sender  identified."  Specifically,  the 
Postal  Service  proposes  revisions  to  the 
mailing  standards  in  DMM  E050.  EllO. 
E2n,  E610.  and  E710,  The  revision  to 
DMM  E050  would  state  that  franked 
mail  sent  at  discount  rates  would  be 
considered  sender-identified  mail.  The 
revisions  to  DMM  EllO,  E211,  E610, 
and  E710  would  require  all  discount 
rate  mailings  to  meet  a  sender- 
identification  requirement.  Since  many 
discount  rate  mailings  already  meet  this 
requirement,  the  Postal  Service  proposal 
would  have  little  impact  on  most 
discount  rate  mailers.  However,  it  is 
likely  that  some  discount  rate  mailers 
may  need  to  change  their  current 
procedures  to  comply  with  the  proposed 
sender-identification  requirement.  If  the 
requirement  is  adopted,  its  effect  would 
be  slightly  tighter  requirements  for 
identifying  the  sender  of  a  discount  rate 
mailing. 

The  proposed  rule  would  further 
enhance  existing  requirements  by 
specifically  requiring  that  all  discount 
rate  mailings  allow  a  reasonable  means 
for  identifying  the  sender  of  a  mailpiece 
sent  at  a  discount  postage  rate. 

Under  this  proposal,  sender-identified 
mail  would  include  all  mailpieces  that 
are  part  of  a  First-Class  Mail, 
Periodicals,  Standard  Mail,  or  Package 
Services  mailing  that  is  eligible  for  and 
claims  any  discounted  postage  rate.  To 
be  considered  as  sender-identified,  each 
discount  rate  mailpiece  would  be 
required  to  meet  one  of  the  following 
requirements: 

•  Postage  paid  using  a  permit  imprint 
or  metered  postage:  If  the  permit 
imprint  permit  or  meter  license  is  not 
issued  in  the  same  name  as  that  of  the 
sender  (;.e..  owner)  of  the  mailpiece.  one 
of  the  following  requirements  must  be 
met: 

(a)  Each  mailpiece  must  display  a 
domestic  return  address  that  is  the 
actual  address  of  the  sender  [i.e.,  owner) 
of  the  mailpiece  such  that  it  enables 
identification  of  the  origin  location  or 
organization  of  the  mailing. 

fb)  The  permit  imprint  holder  or 
meter  licensee  must  maintain  adequate 
records  that  indicate  the  actual  name 
and  address  of  the  sender  (i.e.,  owner) 
of  the  mailpiece.  The  records  must  be 
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retained  for  one  year  from  the  date  of 
the  mailing  and  must  be  made  available 
to  the  U.S.  Postal  Inspection  Service 
immediately  upon  request. 

•  Postage  paid  using  precanceled 
stamps:  Each  mailpiece  must  bear  a 
domestic  retiun  address.  If  the  return 
address  is  not  the  address  of  the 
precanceled  stamp  permit  holder,  the 
party  located  at  the  return  address 
shown  on  the  mailpiece  must  maintain 
adequate  records  that  indicate  the  actual 
name  and  address  of  the  sender  (i.e., 
owner)  of  the  mailpiece.  The  records 
must  be  retained  for  one  year  from  the 
date  of  the  mailing  and  must  be  made 
available  to  the  U.S.  Postal  Inspection 
Service  immediately  upon  request. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  [5  U.S.C. 
of  553(b),  (c)]  regarding  proposed  * 

rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  public  comment 
on  the  following  proposed  revisions  to 
the  Domestic  Mail  Manual,  incorporated 
by  reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401.  403,  404,  414,  416,  3001-3011,  3201- 
3219.  3403-3406,  3621,  3626,  5001. 

2.  Amend  the  following  sections  of 
the  Domestic  Mail  Manual  (DMM)  as  set 
forth  below: 

E     Eligibility 

EOOO    Special  Eligibility  Standards 


E050    Official  Mail  (Franked) 

1.0     BASIC  INFORMATION 

*         *         *         *         * 

[Add  new  1.8  specifying  that  franked 
mail  meets  the  sender-identified 
requirement,  to  read  as  follows:] 

1.8    Sender-Identified  Mail 
Requirement 

Placement  of  the  written  or  printed 
facsimile  signature  or  other  markings 
specified  in  Exhibit  1.1  meets  the 
sender-identified  requirement  for 
discount  rate  franked  mailings  made 
under  ElOO.  E600,  and  E700. 

***** 

ElOO     First-Class  Mail 
El  10    Basic  Standards 


[Renumber  current  4.0  and  5.0  as  new 
5.0  and  6.0,  respectively.  Add  new  4.0 
to  state  the  new  requirements  for 
sender-identified  mail  to  read  as 
follows:} 

4.0  SENDER-IDENTIFIED  MAIL 

4.1  Requirement 

To  be  eligible  for  any  First-Class  Mail 
discount  postage  rates  under  El  30  or 
E140,  all  mailpieces  must  identify  the 
sender.  Postage  must  be  paid  using  a 
permit  imprint,  meter,  or  precanceled 
stamp.  Sender-identified  mail  must 
meet  the  requirements  in  4.2,  4.3.  or  4.4. 

4.2  Permit  Imprint  Mailings 

If  the  permit  imprint  appearing  on 
discount  rate  First-Class  Mail  pieces  is 
not  issued  in  the  same  name  as  that  of 
the  sender  [i.e..  owner)  of  the  mailpiece, 
one  of  the  following  requirements  must 
be  met: 

a.  Each  mailpiece  must  display  a 
domestic  return  address  that  is  the 
actual  address  of  the  sender  {i.e.,  owner) 
of  the  mailpiece  such  that  it  enables 
identification  of  the  origin  location  or 
organization  of  the  mailing. 

b.  The  permit  imprint  holder  must 
maintain  adequate  records  that  indicate 
the  actual  name  and  address  of  the 
sender  (/.e.,  owner)  of  the  mailpiece. 
The  records  must  be  retained  for  one 
year  from  the  date  of  the  mailing  and 
must  be  made  available  to  the  U.S. 
Postal  Inspection  Service  immediately 
upon  request. 

4.3  Precanceled  Stamp  Mailings 

Each  mailpiece  bearing  precanceled 
stamps  and  sent  at  a  First-Class  Mail 
discount  postage  rate  must  bear  a 
domestic  return  address.  If  the  return 
address  is  not  the  address  of  the 
precanceled  stamp  permit  holder  the 
party  located  at  the  return  address 
shown  on  the  mailpiece  must  maintain 
adequate  records  that  indicate  the  actual 
name  and  address  of  the  sender  {i.e.. 
owner)  of  the  mailpiece.  The  records 
must  be  retained  for  one  year  from  the 
date  of  the  mailing  and  must  be  made 
available  to  the  U.S.  Postal  Inspection 
Service  immediately  upon  request. 


E200    Periodicals 

E2 1 0    Rasic  Stan  dards 
E211     All  Periodicals 


[Renumber  current  1.4  as  1.5.  Add  new 
1.4  to  state  the  new  requirements  for 
sender-identified  mail  read  as  follows:] 


1.4    Sender-Identified  Mail 
Requirement 

To  be  eligible  for  any  Periodicals 
discount  postage  rates  under  E217. 
E220,  E230.  E240,  E250,  E260.  and 
E270,  all  mailpieces  must  identifv'  the 
sender.  A  Periodicals  publication  that 
bears  a  properly  prepared  identification 
statement  as  required  in  E2 1 1  meets  the 
sender-identified  requirement. 
***** 

E600     Standard  Mail 

E610    Basic  Standards 

[Renumber  current  5.0  through  9.0  as 
6.0  through  10.0  respectively.  Add  new 
5.0  to  state  the  new  requirements  for 
sender-identified  mail  to  read  as 
follows:] 

5.0  SENDER- IDENTIFIED  MAIL 

5.1  Requirement 

To  be  eligible  for  claiming  any 
Standard  Mail  discount  postage  rates 
under  E620,  E630.  E640.  E650.  and 
E670.  all  mailpieces  must  identify'  the 
sender.  Postage  must  be  paid  using  a 
permit  imprint,  meter,  or  precanceled 
stamp.  Sender-identified  mail  must 
meet  the  requirements  in  5.2  or  5.3. 

5.2  Permit  Imprint  and  Metered 
Mailings 

If  the  permit  imprint  or  meter  indicia 
appearing  on  discount  rate  Standard 
Mail  pieces  is  not  issued  in  the  same 
name  as  that  of  the  sender  {i.e..  owner) 
of  the  mailpiece,  one  of  the  following 
requirements  must  be  met: 

a.  Each  mailpiece  must  display  a 
domestic  return  address  that  is  the 
actual  address  of  the  sender  {i.e..  owner) 
of  the  mailpiece  such  that  it  enables 
identification  of  the  origin  location  or 
organization  of  the  mailing. 

b.  The  permit  imprint  holder  or  meter 
licensee  must  maintain  adequate 
records  that  indicate  the  actual  name 
and  address  of  the  sender  (i.e..  owner) 
of  the  mailpiece.  The  records  must  be 
retained  for  one  year  from  the  date  of 
the  mailing  and  must  be  made  available 
to  the  U.S.  Postal  Inspection  Service 
immediately  upon  request. 

5.3  Precanceled  Stamp  Mailings 

Each  mailpiece  bearing  precanceled 
stamps  and  sent  at  a  Standard  Mail 
discount  rate  must  bear  a  domestic 
return  address.  If  the  return  address  is 
not  the  address  of  the  precanceled 
stamp  permit  holder,  the  party  located 
at  the  return  address  shown  on  the 
mailpiece  must  maintain  adequate 
records  that  indicate  the  actual  name 
and  address  of  the  sender  (i.e..  owner) 
of  the  mailpiece.  The  records  must  be 
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retained  for  one  year  from  the  date  of 
the  mailing  and  must  be  made  available 
to  the  L'.S.  Postal  Inspection  Ser\'ice 
immediately  upon  request. 

***** 

E700     Package  Services 

E71II     Baaic  Standards 
*  •  *  •  • 

[Renumber  current  4  U  as  5.0.  Add  new 

4.0  to  state  the  new  requirements  for 
sender-identified  mail  to  read  as 
follows:] 

4  0     SENDER-IDENTIFIED  MAIL 

4.1  Requirement 

To  be  eligible  for  any  Package 
Services  discount  postage  rates  under 
E712. E713. E714. E751. E752. and 
E75J,  all  mailpieres  must  identify  the 
sender.  Postage  must  be  paid  using  a 
permit  imprint,  meter,  or  precanceled 
stamp.  Sender-identified  mail  mvist 
meet  the  requiremtuits  in  4.2  or  4   i. 

4.2  Permit  Imprint  and  Metered 
Mailings 

If  the  permit  imprint  or  meter  indicia 
appearing  on  discount  postage  rate 
Package  Services  mailpieces  is  not 
issued  in  the  same  name  as  that  of  the 
sender  [i.e  .  owner)  of  th>'  mailpiece.  one 
of  the  follouing  refjuirenierits  must  b»> 
met: 

a.  Each  mailpiece  must  ilisplav  a 
domestic  return  address  that  is  the 
actual  address  uf  the  sender  {i  e..  owner) 
of  the  mailpiece  such  that  it  enables 
identification  of  the  origin  location  or 
organization  of  the  mailing. 

b.  The  permit  imprint  holder  or  meter 
licenst^e  must  maintain  adequate 
records  that  indicate  the  actual  name 
and  address  of  the  sender  [i.e..  owner) 
of  the  mailpiece.  The  records  must  be 
retained  for  one  vear  from  the  date  of 
the  mailing  and  must  be  made  available 
to  the  L'.S.  Postal  Inspection  Service 
immediately  upon  request. 

4.3  Precanceled  Stamp  Mailings 

Each  mailpiece  bearing  precanceled 
stamps  and  sent  at  a  Package  Services 
discount  postage  rate  must  bear  a 
domestic  return  address.  If  the  return 
address  is  not  the  address  of  the 
precanceled  stamp  permit  holder,  the 
party  located  at  the  return  address 
shown  on  the  mailpiece  must  maintain 
adequate  records  that  indicate  the  actual 
name  and  address  of  the  sender  (i.e., 
owner)  of  the  mailpiece.  The  records 
must  be  retained  for  one  year  from  the 
date  of  the  mailing  and  must  be  made 
available  to  the  U.S.  Postal  Inspection 
Service  immediately  upon  request. 


We  will  publish  an  appropriate 
amendment  to  39  CFR  111  to  reflect 
these  changes  if  the  proposal  is  adopted. 

Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 
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BILLING  CODE  7710-12   P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 
[FRL-7576-6] 

Advisory  Committee  for  Regulatory 
Negotiation  Concerning  All 
Appropriate  Inquiry;  Meeting 

AGENCY:  Environiiieiital  Protection 
Agency  (EPA). 

action:  Noti(  e  of  meeting  of  Negotiated 
Kuleiiiakmu  C  ioinniittee  on  All 
.\[)pro[)riati'  imiuiry. 


SUMMARY:  The  Eiu  iromneiital  Protection 
Agency,  as  n'i|uired  bv  the  f-'ederal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  is  announcing  the  date  and 
location  of  an  up(  oming  meeting  of  the 
Negotiated  Rulemaking  Committee  On 
All  Appropriate  Inquiry 
DATES:  .\  meeting  of  the  Negotiated 
Rulemaking  Committee  On  All 
.Appropriate  inijuirv  is  schetluled  for 
November  12  through  November  14. 
2003.  The  location  for  the  meeting  is 
provided  below   Dates  .11111  locations  of 
subsecjueiit  meetings  will  be  announced 
in  later  notices. 

ADDRESSES:  The  meeting  will  take  place 
at  the  headt|uarters  office  of  the 
National  Association  of  Flome  Builders, 
1201  13th  Street.  .\\V  ,  Washington,  DC: 
20005.  The  meeting  is  scheduled  to 
begin  at  8:30  am   and  end  at  4:30  p.m. 
on  each  day 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information 
should  contact  Patricia  (Jvermeyer  of 
EPA's  Office  of  Brownfields  (Cleanup 
and  Redevelopment,  1200  Pennsylvania 
Ave..  NW  ,  Mailcode  510.3T, 
Washington,  DC  20460.  (202]  566-2774, 
or  overmever  patncid'iSepa.gov. 
Information  on  the  Negotiated 
Rulemaking  Committee  also  can  be 
found  at  i\-wwepu.iiov/brown fields/ 
regnt'g./itm 

SUPPLEMENTARY  INFORMATION:  Under  the 
Small  Business  Liability  Relief  and 
Brownfields  Revitalization  Act.  EPA  is 
required  to  develop  standards  and 
practices  for  carrying  out  all  appropriate 
inquirv  The  Federal  Advisory 
(ximmittee  meeting  is  for  the  purpose  of 
negotiating  the  contents  of  a  proposed 


regulation  setting  federal  standards  and 
practices  for  conducting  all  appropriate 
inquiry.  At  its  meeting  on  November  12, 
13,  and  14,  2003,  the  Committee's 
agenda  will  include  a  continuation  of 
substantive  deliberations  on  the 
proposed  rulemaking  including 
discussions  on  recommendations  for 
proposed  regulatory  language  for 
addressing  each  of  the  criteria 
established  bv  Congress  in  the  Small 
Business  Liability  Relief  and 
Brownfields  Revitalization  Act 
amendments  to  CERCLA 
(101)(35)(B)(iii). 

All  meetings  of  the  Negotiated 
Rulemaking  Committee  are  open  to  the 
public.  There  is  no  requirement  for 
advance  registration  for  members  of  the 
public  who  wish  to  attend  or  make 
comments  at  the  meeting.  Opportunity 
for  the  general  public  to  address  the 
Committee  will  be  provided  starting  at, 
2:30  p.m.  on  each  day. 

Ualed:  October  15,  200;i. 
Thomas  P.  Dunne, 

Associate  Assistant  Administrator.  Office  of 

Siilid  Wustf  and  Emergency  Response. 
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BILLING  CODE  5560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 
[FRL-7576-8] 
RIN  2060-AJ99 

Proposed  Rule  To  Implement  the  8- 
Hour  Ozone  National  Ambient  Air 
Quality  Standard 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Reopening  of  public  comment 

period. 


SUMMARY:  In  this  document,  we  are 
reopening  the  public  comment  period 
on  the  Proposed  Rule  to  Implement  the 
8-Hour  Ozone  National  Ambient  Air 
Quality  Standard  (NAAQS  or  standard) 
that  was  published  on  June  2,  2003  (68 
FR  32802)  to  solicit  additional  comment 
on  alternative  approaches  for  classifying 
ozone  nonattainment  areas,  based  on 
comments  received  during  the  comment 
period.  The  comment  period  on  the 
proposed  rule  originally  closed  on 
August  1,  2003.  Based  on  comments 
received  on  the  proposed  rule,  we  are 
reconsidering  how  to  classify  areas  and 
are  giving  the  public  the  opportunity  to 
comment  on  two  alternative  strategies 
for  classifying  areas. 
DATES:  Comments  must  be  received  on 
or  before  November  5,  2003. 
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ADDRESSES:  All  comments  should  be 
submitted  to  Docket  #OAR  2003-0079. 
When  mailing  documents,  comments,  or 
requests  to  the  EPA  Docket  Center 
through  the  U.S.  Postal  Service,  please 
use  the  following  address:  U.S. 
Environmental  Protection  Agency,  EPA 
West  {Air  Docket),  1200  Pennsylvania 
Avenue.  NW.,  Mail  Code:  6102T, 
Washington,  DC  20460.  To  mail 
comments  or  documents  through  a 
courier  service,-the  mailing  address  is: 
EPA  Docket  Center  (Air  Docket),  U.S. 
Environmental  Protection  Agency,  1301 
Constitution  Avenue,  NW.,  Room:  B 108; 
Mail  Code:  6102T,  Washington,  DC 
20460.  The  normal  business  hours  are 
8:30  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays. 
Comments  can  be  submitted  to  the 
address  above,  by  fax  (202)  566-1741,  or 
by  e-mail  to  A-and-R-Docket@epa.gov. 
The  voice  telephone  number  is  (202) 
566-1742.  In  addition,  we  have  placed 
a  variety  of  materials  regarding 
implementation  options  on  the  Web 
site:  http://www.epa.gov/ttn/naaqs/ 
ozone/o3imp8hr.  While  this  Web  site  is 
not  an  exact  duplicate  of  the  Air  Docket, 
we  have  placed  materials  that  we  have 
generated  and  materials  that  have  been 
submitted  in  an  electronic  format  on  the 
Web  site.  We  request  that  comments  be 
submitted  by  e-mail  to  facilitate 
expeditious  distribution  within  EPA 
and  placement  on  the  Web  site. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Silvasi,  Office  of  Air  Quality 
Planning  and  Standards,  U.S. 
Environmental  Protection  Agency,  Mail 
Code  C5  39-02,  Research  Triangle  Park, 
NC  27711,  phone  number  (919)  541- 
5666  or  by  e-mail  at: 
silvasi.john@epa.gov  or  Ms.  Denise 
Gerth,  Office  of  Air  Quality  Planning 
and  Standards,  U.S.  Environmental 
Protection  Agency,  Mail  Code  C539-02, 
Research  Triangle  Park,  NC  27711. 
phone  number  (919)  541-5550  or  by  e- 
mail  at:  gerth.denise@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information  ? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  Number  OAR  2003- 
0079.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosiue  is  restricted  by  statute. 


The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Air  and 
Radiation  Docket  in  the  EPA  Docket 
Center,  EPA/DC)  EPA  West.  Room  B102, 
1301  Constitution  Ave..  NW.. 
Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Public  Reading  Room  is  (202)  566-1744, 
and  the  telephone  number  for  the  Air 
and  Radiation  Docket  is  (202)  566- 
1742). 

2.  Electronic  Access.  You  mav  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  Federal  Register  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://ww\A'.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search." 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute  and  which, 
therefore,  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 
public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 
will  be  available  only  in  printed,  paper 
form  in  the  official  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.A.I. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
win  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  imless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 


copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
through  hand  delivery/courier.  To 
ensure  proper  receipt  by  EPA.  identify 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  thft  EPA 
will  not  edit  your  conunent,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
conunent  due  to  technical  difficulties 
and  caimot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  yoiu 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket.  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
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Sources."  'Dockets."  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID  No 
2003-0090.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  A-and-R- 
Docket@epa.gov.  Attention  Docket  ID 
No.  2003-0090.  In  addition,  in  order  to 
expedite  this  process,  please  also  sent 
vour  comments  to  both 
silvasi.john&epa.gov  and 
gerth.denise@epa.gov.  In  contrast  to 
EPA's  electronic  public  docket,  EPA"s  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EP.^'s  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  a>  part  of  th^ 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronii,  public  docket. 

iii.  Disk  or  CD  ROM  '^'ou  may  submit 
comments  on  a  disk  or  C;D  ROM  that 
you  mail  to  the  mailing  address 
identified  in  L'nit  1.B.2  below.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASC^II  file  format. 
.■\yoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Send  vour  comments  to: 
.\iT  and  Radiation  Docket.  U.S. 
Environmental  Protection  Agency.  Mail 
Code:  6102T,  1200  Pennsylvania  Ave,. 
N\V  .  Washington.  DC:,  20460.  Attention 
Docket  ID  Nn^  OAR  2003-0079. 

3.  By  Hand  Deiivfry  or  Courier. 
Deli\er  your  comments  to:  Air  and 
Radiation  Docket.  IS.  Environm^rital 
Protection  Agency,  1301  Constitution 
A\enue,  NW..  Room:  8102.  Washington, 
DC  20004,  Attention  Docket  ID  No.  OAR 
2003-0079.  Such  deliveries  are  imi\ 
accepted  during  the  Docket's  normal 
hours  of  operation  as  identified  in  Unit 
I.A.I. 

4.  By  Facsimile.  Fax  your  c:omments 
to:  202-566-1741.  Attention  Docket  ID 
No.  OAR  2003-0079. 

C.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA^ 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
conunents: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 


3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  vou  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  bv  the  comment  period 
deadline  identified. 

8  To  ensure  proper  rec:eipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  he  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

II.  Background 

On  luiU'  2.  2003  [M  PR  32802).  we 
pro{)nsed  options  for  implementing  the 
H-hour  ozone  NAAQS.  including  two 
differt'iit  classification  options. 
Classifications  establish  which 
requirements  apply  to  individual 
nonattainment  areas  and  the  maximum 
timeframt'  for  areas  to  attain.  Option  1 
would  pl,ic:e  all  8-hour  ozime 
nonattainment  areas  into  subpart  2  and 
would  classify  areas  in  accordance  with 
table  1  in  section  181  of  the  CAA  as 
mollified  by  EP.\  to  reflect  the  8-hour 
N.\AQS.  Option  2  would  place  areas 
that  are  designated  nonattainment  for 
the  8-hour  ozone  standard  under 
subpart  1  or  subpart  2  (of  part  D,  title 
I)  based  on  the  area's  1-hour  (;Z(jne 
design  value.  Areas  placed  under 
subpart  2  would  be  classified  in 
accordance  with  table  1  in  section  181 
of  the  Clean  Air  Act  (CAA)  as  modified 
bv  EPA  to  reflect  the  8-hour  NAAQS.  (In 
general,  subpart  1  contains  less 
prescriptive  requirements  for  air  quality 
planning  than  does  subpart  2.)  We 
inflicated  a  preference  for  classification 
option  2  because  it  would  provide  more 
tlexibilitv  to  States  and  Tribes  as  they 
address  their  uniciue  air  quality 
problems. 

We  received  many  comments 
(  OIK  "rning  the  classification  options  we 
proposed.  A  number  of  commenters 
favored  option  2,  indicating  that  they 
believed  it  provided  needed  fli?xibility 
in  implementing  the  standard.  Other 
commenters  favored  option  1,  indicating 
that  they  believed  that  the  Supreme 
Court  ruling  established  a  preference  for 
subpart  2  and.  therefore,  it  was  not 
appropriate  to  classifv"  areas  under 
subpart  1.  Northeast  States  and  some 
other  States,  as  well  as  environmental 
organization  commenters.'  objected  to 


allowing  some  areas  to  be  subject  to 
subpart  1,  stating  that  the  mandatory 
measures  under  subpart  2  helped  reduce 
ozone  concentrations  and  were  a  forcing 
function  for  more  expeditious  control.  A 
number  of  other  States  outside  the 
Northeast  preferred  that  some  areas  be 
covered  under  subpart  1,  because  of  the 
flexibility  it  provided  to  local  areas  to 
adopt  controls  that  are  appropriate  for 
their  area. 

Several  other  commenters  suggested 
new  options  or  variants  of  option  2. 
There  were  two  key  concerns  that 
seemed  to  be  the  basis  for  most  of  these 
comments.  First,  many  commenters 
were  concerned  that  under  EPA's  option 
2,  some  areas  classified  under  subpart  1 
could  have  worse  8-hour  air  quality 
than  areas  classified  under  subpart  2.- 
Manv  of  these  commenters  noted  that  it 
seemed  inequitable  to  have  areas  with 
more  significant  air  quality  problems 
subject  to  less  stringent  planning 
obligations  and  more  flexible  attainment 
periods.  Second,  a  number  of 
commenters  raised  a  concern  that  the 
distribution  scheme  under  a  modified 
Table  1  resulted  in  too  many  areas  in 
the  lower  classifications.  These 
commenters  believed  that  the 
classification  for  many  areas  under  this 
approach  would  not  reflect  the 
significanc;e  of  the  8-hour  ozone 
problem  for  these  areas  and  therefore 
would  not  provide  the  appropriate 
amount  of  time  needed  for  those  areas 
to  attain  the  standard. ' 

In  considering  the  comments  on  this 
issue,  we  identified  several  suggestions 
that  we  believe  deserve  further 
consideration  as  they  may  address  some 
of  the  above-noted  concerns.-*  We  are 
therefore  re-opening  the  comment 
period  for  the  limited  purpose  of 
accepting  comment  on  the  alternatives 
suggested  in  some  of  the  comments. 
While  we  recognize  that  this  action  will 
delay  by  a  brief  period  the  issuance  of 
the  final  rule  to  implement  the  8-hour 
NAAQS,  we  believe  that  the  comments 


'■  fc  g  .  clean  .-Xir  Task  Force,  docket  document 
OAK-200.3-OO79-411S4.  Environmental  Defense. 


dock.el  document  OAR-2003-O079-O2fi4,  -02b5, 
-0266.  Massachusetts  Department  of  Environmental 
Protection,  docket  document  (J.JiR-2003-0079- 
0267 

See  e  g  .  Hunton  and  Williams  LLP  representing 
the  L'tilitv  .Air  Regulalor\-  (iroup  lUARG),  docket 
document  C).\R-2OO3-O0;9-O362;  Northeast  States 
tor  (Coordinated  Air  Use  Management.  OAR-2003- 
0079-0315.  Kansas  tiitv  Power  and  Light  (KCPL). 
docket  document  OAR-2003-0079-0185: 
FirslEnergv  Corporation,  docket  document  OAR- 
2003-0079-0218 

'  See  e  g  .  South  Coast  Air  Quality  Management 
District,  docket  document  OAR-2003-0079-0327; 
EI  duPont  de  Nemours.  Inc  ,  docket  document 
OAR-2003-0079-0246 

'  We  do  not  discuss  all  possible  alternatives 
raised  in  the  comments  but  rather  the  alternatives 
that  we  believe  are  most  likely  to  improve  the 
implementation  framework 


Rnni;!! 
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submitted  on  classifications  merit  the 
consideration  of  new  alternatives  and 
the  opportunity  for  the  public  to  review 
and  comment  on  these  alternatives. 
Below,  we  provide  a  brief  summary  of 
several  alternative  approaches 
submitted  in  the  comments  and  indicate 
the  docket  number  of  relevant  comment 
documents  so  that  any  interested  person 
can  review  those  comments.^  We  then 
describe  two  specific  approaches  for 
incorporating  some  of  these  suggestions 
into  a  classification  scheme  for  the  8- 
bour  standard  that,  based  on  our  initial 
review  of  the  comments,  seem  the  most 
promising  for  improving  the 
implementation  framework.  While  we 
are  open  to  comment  on  any  of  the  ideas 
suggested  during  the  initial  comment 
period,  we  are  most  interested  in 
hearing  comment  on  the  concepts  we 
have  incorporated  into  the  two 
alternative  approaches  we  discuss 
below.  We  also  provide  comparisons  of 
two  alternatives  with  our  previously 
proposed  option  2  without  the  incentive 
feature.  This  does  not  imply  that  we 
have  decided  to  not  include  the 
incentive  feature,  nor  does  it  imply  that 
we  have  decided  not  to  adopt  our 
proposed  option  1.  In  addition,  we  may 
add  to  the  docket  additional  material  as 
it  becomes  available  that  relates  to  the 
two  alternatives  discussad  below; 
readers  should  con\inue  to  check  the 
electronic  docket  for  any  such  material 
during  the  comment  period. 

Sequential  Implementation.  Several 
commenters  contended  that  EPA  does 
not  have  the  authority  to  re-write  the 
statute  by  modifying  Table  1  in  section 
181(a)  to  reflect  the  8-hour  NAAQS  (see 
e.g.,  comments  from  Electronics 
Industries  Alliance,  docket  document 
OAR-2003-0079-0156;  and  Advanced 
Micro  Devices,  Inc.,  docket  dociunent 
OAR-2003-0079-0139).  These 
commenters  suggested  diat  EPA  adopt  a 
sequential  implementation  scheme 
under  which  areas  that  are  meeting  the 
1-hour  NAAQS  but  not  the  8-hour 
NAAQS  would  be  designated  in  April 
2004  as  not  meeting  the  8-hour  NAAQS 
and  begin  implementation  under 
subpart  1.  Areas  that  are  still  violating 
the  1-hour  NAAQS  would  continue  to 
implement  the' 1-hour  NAAQS  imder 
subpart  2  and  would  not  be  designated 
for  the  8-hour  NAAQS  or  begin 
implementing  that  standard  imtil  the 
area  attains  the  1-hour  NAAQS.  At  the 
time  an  area  is  designated 
nonattainment  for  the  8-hour  NAAQS,  it 
would  be  classified  imder  subpart  1  for 


^  We  do  not  attempt  to  cite  to  all  comments  which 
may  have  raised  a  specific  alternative;  rather  we  try 
to  cite  examples  of  comments  in  which  the 
alternatives  were  discussed. 


that  standard.  Thus  all  areas  would  be 
classified  under  subpart  1  for  the  8-hour 
NAAQS.  This  approach  would 
eliminate  the  inequity  issue  by  placing 
all  8-hour  areas  imder  subpart  1  and 
would  allow  more  flexibility  in  setting 
attainment  dates  for  areas  although  the 
maximum  attainment  period  would  be 
10  years  from  designation.  However, 
EPA  believes  that  this  approach 
conflicts  with  the  Supreme  Court's 
holding  that  the  classification 
provisions  of  subpart  2  must  apply  for 
piuposes  of  implementing  the  8-hour 
NAAQS.  See  Whitman  v.  ATA,  121  S. 
Ct.  903,  917(2001). 

I7se  8-hour  design  values  exclusively 
under  Option  2.  Several  commenters 
that  supported  option  2  recommended 
against  using  the  1-hour  design  value  for 
determining  which  areas  would  be 
classified  under  subpart  1  and  which 
would  be  classified  imder  subpart  2. 
[See  e.g.,  UARG,  docket  document 
OAR-2003-007»-0362;  Kansas  City 
Power  &  Light,  docket  document  OAR- 
2003-0079-0185;  TXU  Energy  docket 
document  OAR-2003-0079-0204.) 
These  commenters  suggested  that  it 
would  be  more  logical  and  more 
consistent  with  the  nature  of  the  8-hour 
standard  for  EPA  instead  to  translate  the 
lowest  1-hour  design  value  threshold  in 
Table  1  into  an  approximate  8-hour 
equivalent.  (The  original  translation 
table  we  proposed  appears  at  68  FR 
32812  (June  2,  2003).)  They  point  to  the 
record  in  the  rulemaking  which 
established  the  8-hour  NAAQS  and 
suggest  that  the  approximate  8-hour 
equivalent  of  the  0.12  ppm  l-hour 
NAAQS  is  0.090  ppm.  [See,  for  instance, 
statement  in  third  column,  section  D  of 
62  FR  38858  (July  18,  1997).]  They 
recommend  that  rather  than  translating 
the  lower  bound  for  marginal  areas  in 
Table  1  of  section  181  to  0.080  ppm  or 
0.085  ppm,  EPA  should  start  it  at  0.090 
ppm  or  0.091  ppnr,  which  they  believe 
reflects  the  8-ho«r  "equivalent"  of  the  1- 
hour  NAAQS.  Thus,  this  approach 
would  result  in  8-hour  nonattainment 
areas  with  design  values  less  than  tbat 
lower  bound  being  covered  under 
subpart  1.  This  approach,  unlike  our 
June  2,  2003  proposal,  would  result  in 
all  subpart  1  areas  having  8-hour  design 
values  (an  indication  of  the  magnitude 
of  the  ozone  problem)  that  are  lower 
than  any  area  covered  under  subpart  2. 

Place  all  areas  with  a  design  value 
equivalent  to  "moderate"  under  subpart 
2.  The  American  Lung  Association 
(docket  document  OAR-2003-0079- 
0111)  suggested  that  under  Option  2,  all 
areas  with  an  8-hour  design  value 
equivalent  to  moderate  or  above  should 
be  classified  under  subpart  2.  Thus,  an 
area  that  is  meeting  the  1-hour  standard 


that  would  have  been  classified  under 
subpart  1  under  EPA's  Option  2,  based 
on  its  8-hour  design  value,  would 
instead  be  subject  to  subpart  2  if  its  8- 
bour  design  value  is  equivalent  to  or 
greater  than  the  design  value  for  a 
moderate  area  under  Table  1  of  section 
181  as  modified  to  reflect  8-hour  design 
values.  This  approach  would  eliminate 
much  of  the  inequity  that  commenters 
believed  could  result  if  areas  classified 
under  subpart  1  have  more  significant  8- 
hour  air  quality  problems  than  areas 
classified  under  subpart  2. 

Establish  classifications  that  better 
reflect  an  area's  8-hour  problem.  A 
variety  of  commenters  were  concerned 
that  EPA's  classification  scheme  places 
too  many  areas  in  the  lower 
classifications.^  The  commenters  stated 
that  the  classification  options  lead  to 
classifications  for  some  areas  that  do  not 
reflect  the  significance  of  the  8-hour 
problem  in  those  areas  and  do  not 
reflect  the  time  needed  for  those  areas 
to  attain.  (See,  e.g..  The  American 
Petroleum  Institute  (API)  docket 
document  OAR-2003-0079-0281).  They 
provided  several  suggestions  for 
establishing  a  classification  scheme  that 
would  classify  areas  in  a  way  that  better 
reflects  their  air  quality  problem.  API 
provided  3  options  while  other 
conunenters  suggested  alternatives 
similar  to  one  or  more  of  the  alternatives 
suggested  by  API.  [See  e.g., 
ExxonMobile  Refining  &  Supply  docket 
document  OAR-2003-0079-0212;  Qean 
Air  Task  Force  ^  docket  document  OAR- 
2003-0079-0215;  American  Chemistry 
Council,  docket  document  OAR-2003- 
0079-0217.) 

API's  suggested  alternatives  are  as 
follows: 

•  Maintain  a  rebuttable  presumption 
that  an  area's  1-hour  classification 
would  be  retained  under  the  8-hour 
standard  if  the  1-hour  classification  was 
higher  than  the  8-hour  classification. 

•  Translate  the  classification  table 
using  only  one-half  the  percentage 
above  the  standard  that  each  statutory 
classification  threshold  (or  cutpoint) 
represents.^  (These  percentages  are 


**  This  comment  was  raised  with  respect  to  both 
Option  1  and  Option  2. 

^  Their  rationale  was  that  more  areas  should  be 
placed  in  higher  classifications  to  ensure  that  they 
implement  the  mandatory  control  measures 
contemplated  by  Congress  and  have  a  specified  rate 
of  reduction  out  to  their  attainment  date.  However, 
they  believed  our  rule  should  require  all  8-hour 
nonattainment  areas  to  be  covered  under  subpart  2 

'  The  rationale  for  the  50  percent  adjustment  was 
that  the  8-hour  standard  is  more  stringent  than  the 
1-hour  standard  and  that  past  air  quality  trends 
showed  that  8-hour  average  ozone  concentrations 
declined  over  the  past  20  years  at  about  half  the  rate 
that  1-hour  averages  declined.  Thus,  we  would 
expect  attainment  for  areas  with  8-hour  values  a 

Continued 
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shown  in  Table  2  of  the  proposed  rule. 
68  FR  at  32812.  and  were  the  basis  for 
translating  the  1-hour  ozone  val'ies  in 
Table  1  of  section  181  of  the  CAA  into 
8-hour  ozone  values.)  For  further 
description,  see  p.  13  of  docicet 
document  OAR-2003-0079-0281. 

•  Use  a  distribution  of  classifications 
that  mirrors  more  closely  the 
distribution  of  areas  in  the  original  1991 
classifications. 

While  each  of  these  alternatives 
would  result  in  more  areas  being  placed 
in  higher  classifications.  EPA  believes 
that  the  second  alternative  would  more 
likely  result  in  classifications  that  better 
reflect  an  area's  8-hour  ozone  problem. 

3.  .\]tfrnative  approaches  for 
comment.  Based  on  these  comnients,  we 
are  reopening  the  comment  period  for 
consideration  of  two  alternative 
approaches  for  classif\ing  areas.  The 
first  one.  Alternative  A.  would  translate 
the  classification  table  to  8-hour  values 
beginning  with  an  8-hour  design  value 
that,  to  the  extent  possible,  would  be 
equivalent  to  the  1-hour  design  value  ui 
0.121  ppm.  This  could  be  the  value 
suggested  in  the  comment  (0.091)  or 
some  other  value  determined  upon 
further  analysis  to  be  equivalent.  The 
EPA  is  in  the  process  of  conducting 
additional  analysis  and  will  be  placing 
the  results  of  that  analysis  in  the  docket 
withm  a  week  of  publication  of  this 
notice,  where  it  will  be  available  to 
anvone  interested  in  reviewing  it.  This 
approac:h  could  then  be  combined  with 
the  suggestion  of  translating  the 
classification  table  for  the  remaining 
thresholds  using  one-half  of  the 
percentage  above  the  standard  which 
each  of  the  classification  thresholds 
represents.  This  alternative  approach 
would  address  the  two  key  concerns 
identified  by  many  commenters:  (1) 
Ensuring  that  areas  classified  under 
subpart  1  have  a  less  significant  ozone 
problem  than  areas  classified  under 
subpart  2;  and  (2)  shifting  areas  subject 
to  subpart  2  into  higher  classifications 
that  better  refiect  their  8-hour  problem 
and  the  time  it  will  take  them  to  attain. 

The  second  alternative  approach. 
Alternative  B.  would  address  the  issues 
of  equity  between  subpart  1  and  subpart 
2  areas  with  a  structure  that  is  closer  to 
that  of  our  [une  2.  2003  proposal.  In 
order  to  provide  sufficient  time  for 
attainment,  and  similar  to  Alternative  A 
above,  we  would  reduce  the  range  of 
design  values  that  comprise  a 
classification  (e.g..  the  range  of  design 
values  for  marginal  areas  under  Table  1 


of  section  181  is  0.121  up  to  0.138,  the 
range  for  moderate  areas  is  0.138  up  to 
0.160  and  so  on).  Under  this  modified 
option  2  approach — 

•  Areas  with  1-hour  ozone  design 
values  of  0.121  ppm  or  greater  would  be 
covered  under  subpart  2  and  would  be 
classified  with  a  revised  classification 
table  reflecting  the  8-hour  ozone 
NAAQS  and  starting  at  0.085  ppm.  The 
range  for  each  classification  would  be 
determined  by  using  50  percent  of  the 
range  in  Table  1  of  section  181.'* 

•  Areas  meeting  both  of  the  following 
criteria  would  also  be  covered  under 
subpart  2: 

— l-hour  design  value  less  than  0.121 
ppm  and 

— 8-hour  design  value  representing  a 
classification  threshold  of  areas  that 
have  relativelv  high  magnitude  of  an 
8-hour  ozone  problem,  for  example 
0.091  ppm  or  greater.  (0.091  is  the 
lower  threshold  for  moderate  areas.) 

•  All  other  areas  with  a  1-hour  design 
value  of  less  than  0.121  ppm  would  be 
covered  under  subpart  1 . 

This  approach  would  significantly 
reduce  the  numb(;r  of  areas  under 
subpart  1  that  have  an  8-hour  design 
value  greater  than  <ui  area  under  subpart 
2.  hut  not  to  the  extent  of  Ahernative  A 
above.  In  addition,  it  would  place 
several  areas  in  higher  classifications, 
better  reflecting  the  areas'  air  quality 
problems  and  the  time  the  areas  need  to 
attain  the  8-hour  standard. 


certain  percentage  above  the  standard  to  take 
relatively  more  time  to  attain  the  8-hoiir  standard 
than  areas  with  1-hour  values  the  same  percentage 
above  the  1-hour  standard  would  take  to  attain  the 
1-hour  standard 


"In  the  lune  2.  200)  prupusal.  we  lah  ul-ttfd  thn 
range  for  each  classiticalioii  using  the  following 
formula:  ((the  level  of  the  8-hi)ur  standard  0  08]  •► 
(0  08  X  (the  percent  the  1-hour  ihreshoKl  is  above 
the  1 -hour  standard  of  0  121/ llWl   Rather  than  using 
this  formula  to  see  the  biiltom  threshold  for  the 
margin.d  ( lassitlcation.  we  set  the  threshold  at 
0.08.5.  which  IS  the  lowest  design  value  of  anv  area 
ihat  would  be  designated  noiialtaininent  for  the  8- 
hour  standard  (See  discussion  at  68  KR  32812. 
middle  column  and  footnote  1  to  Table  2  on  same 
page  )  If  we  applv  the  same  formula  using  50 
percent  of  the  percentage  that  the  I -hour  threshold 
IS  above  the  Ihour  standard,  the  range  of  the 
marginal  classification  would  sfirink  to  one  value. 
VIZ  .  0  08.')  ppm.  with  the  lower  Ifireshold  for  the 
moderate  classification  being  0  086  ppm  We 
believe  such  a  result  is  not  consistent  with 
t Congressional  intent  since  it  would  give  the 
marginal  classification  little  or  no  meaning  Thus. 
tor  purposes  of  this  option,  we  lielieve  it  makes 
sense  to  use  0  085ppiii  (the  minimum  exceeding 
value  of  the  8-hour  stanifardl.  rather  than  0  08  ppm 
(the  level  of  the  standard)  tor  the  calculation 
Therefore,  we  used  the  following  formula  for 
establishing  the  classification  ranges  for  this 
approat  h   (0  0«5  »  (0  085  x  (0  5  x  (the  percent  the 
1-hour  threshold  is  above  the  I-hour  .standard  of 
I)  121)/ 100)   .As  an  indication  of  the  difference  this 
makes,  there  would  onlv  f)e  I  marginal  area  with 
the  lower  threshohi  for  moderate  areas  being  0.086 
ppm.  f:oinpare<i  to  10  marginal  areas  with  the 
revised  method  we  employed,  where  0  091  would 
be  the  lower  threshold  for  moderate  areas;  see 
Tables  1  and  2  below,  which  are  described  in  the 
next  section 


Effects  of  Alternatives  A  and  B 

Table  1  below  illustrates  how  a 
classification  table  (that  would  apply  in 
place  of  Table  1  in  section  181  of  the 
CAA)  could  be  structured  for 
Alternatives  A  and  B.  Columns  A 
through  E  appeared  in  the  June  2,  2003 
proposed  rule.  Column  F  presents  50 
percent  of  the  percentages  of  column  D. 
Columns  G  and  H  present  the 
classification  thresholds  that  could 
apply  for  Alternatives  A  and  B. 

"The  June  2,  2003  proposed  rule  used 
hypothetical  nonattainment  areas  for 
evaluation  of  different  classification 
approaches.  These  were  documented  in 
the  report  cited  in  the  June  2,  2003 
notice  '"  and  relied  on  air  quality  data 
primarily  firom  the  3-year  period  1998  to 
2000.  To  compare  the  effects  of  the 
differing  alternatives,  we  have  updated 
8-hour  design  values  based  on  air 
quality  data  from  2000  to  2002.  We  have 
developed  a  list  of  hypothetical  areas 
using  the  2000  to  2002  data  following 
the  same  procedure  for  defining  them  as 
we  did  for  the  proposal."  The  same 
cautionary  statements  that  applied  to 
the  original  list  apply  to  this  list. 

Table  2  below  provides  a  comparison 
between  our  proposed  option  2  (without 
the  incentive  feature)  (row  A)  and 
Alternatives  A  and  B  (rows  B  and  C 
respectively):  row  D  provides  for 
reference  the  distribution  of  the  original 
set  of  classifications  of  1-hour 
nonattainment  areas  in  1991.  It  should 
be  noted  that  under  either  alternative 
approach,  compared  with  our  June  2, 
2003  preferred  approach,  fewer  areas 
would  be  covered  under  subpart  1. 

Other  Possible  Issues: 

1-hour  Threshold  to  Distinguish 
Between  Subpart  1  and  Subpart  2 
Coverage 

In  our  June  2,  2003,  proposal, 
classification  Option  2  relied  on  the 
lowest  1-hour  design  value  in  the  Clean 
Air  Act's  classification  table  to 


'"Background  Information  Document, 
Hvpothetical  Nonattainment  Areas  for  Purposes  of 
I  nderstanding  the  EPA  Proposed  Rule  for 
Implementing  the  8-hour  Ozone  National  Ambient 
Air  Quality  Standard.  Illustrative  Analysis  Based  on 
1998-2000  Data.  IJ.S  Environmental  Protection 
Agency.  Office  of  Air  and  Radiation.  Office  of  .Mr 
Quality  Plaiming  and  Standards.  Draft,  April  2003. 
Available  at:  http //www  epa.gov/ttn/naaqs/ozone/ 
oJimpShr/ 

' '  REVISED;  Background  Information  Document. 
Hypothetical  Nonattainment  Areas  for  Purposes  of 
Understanding  the  EPA  Proposed  Rule  for 
Implementing  the  8-hour  Ozone  National  Ambient 
Air  Quality  Standard  in  Relation  to  Re-Opened 
Comment  Period.  Illustrative  Analysis  Based  on 
2000-2002  Data  US.  Environmental  Protection 
.\g^cy.  Office  of  Air  and  RadiaUon,  Office  of  Air 
Quality  Planning  and  Standards,  Draft,  October 
2003  Available  at;  http://www.epa.gov/ttn/naaqs/ 
ozone/o3tnip8hr/ 
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determine  which  areas  were  required  to 
be  covered  under  subpart  2,  viz.,  0.121 
ppm.  Under  our  long-standing  rounding 
conventions,  values  between  0.121  and 
0.124  inclusive  round  down  to  0.12, 
which  is  not  an  exceedance  of  the  1- 
hour  standard.  Several  commenters  ^^ 
noted  that  the  0.121  ppm  value  does  not 
represent  an  exceedance  of  the  T-hour 
standard  due  to  our  roimding 
conventions.  They  reconmiend  that 
0.125  ppm  (which  roimds  to  0.13  ppm, 
an  exceedance)  be  adopted  as  the 
cutpoint  for  determining -whether  an 
area  must  be  covered  under  subpart  2. 
The  likely  practical  effect  would  be  to 
place  £  few  additional  areas  imder 
subpart  1.  We  are  soliciting  comment  on 
this  suggestion. 

Five  Percent  Adjustment  Provision 

If  we  change  our  classification  scheme 
to  have  a  narrower  range  for  each 
classification,  we  may  need  to  modify 
the  provisions  for  the  5  percent 
"reclassification"  feature  of  section 
181(a)(4)  to  reflect  that  change.  The 
apparent  intent  of  Congress  was  to  allow 
States  to  request  a  different 
classification  if  an  area's  design  value 
was  within  5  percent  of  a  higher  or 
lower  classification  threshold.  That  was 
based  on  the  original  threshold  values, 


which  were  certain  percentages  above 
the  level  of  the  1-hour  standard.  Our 
Jime  2,  2003  proposal  would  have 
retained  the  original  percentages  for  the 
classification  table  based  on  8-hoiu- 
average  design  values.  If  we  adopt  a 
classification  table  based  on  lower 
percentages  above  the  standard,  the 
adjustment  feature  might  have  to  be 
modified  to  keep  the  same  relative 
"window"  of  adjustment.  For  instance, 
using  100  percent  of  the  percentages 
between  the  l-ho\ir  design  value 
thresholds,  we  would  use  a  5  percent 
adjustment,  but  using  only  50  percent  of 
those  percentages,  we  may  want  to  use 
only  a  2.5  percent  adjustment,  since  the 
thresholds  themselves  are  half  as  large. 

Alternatives  to  a  50  Percent  Adjustment 

As  noted  above,  one  option  for 
addressing  concerns  that  our  proposed 
option  2  may  not  have  provided 
classifications  high  enough  to  provide 
adequate  time  for  some  areas  to  attain 
the  8-hoiu'  standard  was  to  use  only  half 
(50  percent)  of  the  percentages  above 
the  1-hour  standard  calculated  for  each 
of  the  classification  thresholds.  The 
commenters'  rationale  for  the  50  percent 
adjustment  was  that  the  8-hour  standard 
is  more  stringent  than  the  1-hour 
standard  and  that  past  air  quality  trends 


information  provided  by  the  commenter 
for  11  metropolitan  areas  showed  that, 
on  average,  8-hour  average  ozone 
concentrations  declined  over  the  1998- 
2002  period  at  about  half  the  rate  that 
l-hoiu  averages  declined.  Thus,  we 
would  expect  attainment  for  areas  with 
8-hour  values  a  certain  percentage  above 
the  standard  to  take  relatively  more  time 
to  attain  the  8-hour  standard  than  areas 
with  l-hoiu-  values  the  same  percentage 
above  the  l-hoiu-  standard  would  take  to 
attain  the  1-hour  standard.  However,  we 
could  use  another  appropriate 
percentage  that  may  be  based  on  how 
soon  areas  are  expected  to  attain  the  8- 
hour  standard  based  on  measures  that 
are  cxurently  in  effect  or  are  scheduled 
to  go  into  effect.  EPA  is  soliciting 
comments  on  other  possible 
adjustments  that  may  place  areas  in 
classifications  that  better  reflect  their  8- 
hour  air  quality  problem  and  the  time 
needed  to  attain. 

Authority:  42  U.S.C.  7408;  42  U.S.C.  7410; 
42  U.S.C.  7501-75nf;  42  U.S.C.  7601(a)(1). 

Dated:  October  15,  2003. 

Elizabeth  Craig, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 


Table  i  .—Alternative  Classifications 

[Table  1  of  subpart  2  1  -hour  ozone  classification  table] 
[Translation  to  8-Hour  Design  Values] 


Area  class 


B 

from 

up  to 

from 

up  to 

from 

up  to 

from 

up  to 

from 

up  to 

equal  to  or 
above. 


CAA  design 

value 
thresholds 

(1-hour 
ozone  ppm) 


Percent 

above  1-hour 

ozone 

NAAQS 


Translated  8- 
hour  design 
value  thresh- 
olds (ppm 
ozone)  using 
Col  D  (June  2, 
2003  proposal) 


50%  of 
col.  D 


Translated  8- 
hour  design 
value  thresh- 
olds (ppm 
ozone)  w/50% 
of  Col  D  starl- 
ing with 
0.091  * 


Translated  8- 
hour  design 
value  thresh- 
olds (ppm 
ozone)  w/50% 
of  Col  D  start- 
ing with 
0.085" 

H 


Marginal  .. 
Moderate  . 
Serious  .... 
Severe-15 
Severe- 17 
Extreme  .... 


0.121 

0.138 

0.138 

0.16 

0.16 

0.18 

0.18 

0.19 

0.19 

0.28 

0.28 


15 

15 

33.333 

33.333 

50 

50 

58.333 

58.333 
133.333 
133.333 


0.085 
0.092 
0.092 
0.107 
0.107 
0.120 
0.120 
CI  27 
0.127 
0.187 
0.187 


7.5 

7.5 
16.6665 
16.6665 
25 
25 

29.1665 
29.1665 
66.6665 
66.6665 


0.091 
0.097 
0.097 
0.105 
0.105 
0.113 
0.113 
0.116 
0.116 
0.150 
0.150 


0.085 
0.091 
0.091 
0.099 
0.099 
0.106 
0.106 
Olio 
0.110 
0.142 
0.142 


■0.09  +  (0.09  X  (col  F/100)) 
"0.085  +  (0.085  X  (col  F/100)) 


^^  E.g.,  American  Petroleum  Institute,  docket 
document  OAR-2003-0079-0281;  Michigan 


Chemistry  Council,  docket  document  OAR-2003- 
0079-0200. 
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Table  2.— Classification  Options 

[Counts  of  hypothetical  nonattainment  areas] 
(2000-2002  data) 


Subpart  2  ^ 

Subpart  1 

Extreme 

Severe- 17 

Severe- 15      Serious 

Moderate 

Marginal   ' 

[ 1 1 

Total 

Ootjon  2  as  orooosed  6/2'03                        

0 
0 
0 

1 

1 
1 

3 
5 

0 

4 

21 
12 
30 
30 

11 
26 
10 
43 

64 

55 

45 

2 

101 

Artemative  A  (8-hour-only  design  value  option) 

Alternative  B  (Modified  Option  2)  

Oriainal  1991  Classifications'                  

2 

4 
7 

5 
9 

13 

101 
101 
101 

'  Does  not  account  for  section  1 85A  or  incomplete  data  areas 


|FR  Doc.  03-26537  Filed  10-20-03;  8  45  am] 
BILLING  CODE  SS60-^0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[Docket  #  OR-02-002b;  FRL-7568-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
Oregon;  Klamatfi  Falls  PM-10 
Nonattainment  Area  Redesignation  to 
Attainment  and  Designation  of  Areas 
for  Air  Quality  Planning  Purposes 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  On  November  4,  2002.  the 
State  of  Oregon  submitted  a  PM-10 
maintenance  plan  for  Klamath  Falls  to 
EPA  for  approval  and  concurrently 
requested  that  EPA  redesignate  thf 
Klamath  Falls  nonattainment  area  to 
attainment  for  the  N'atifinal  Ambient  .\ir 
Quality  Standard  (.\.\AQS)  for 
particulate  matter  with  an  aerodynamic 
diameter  of  less  than  ten  micrometers 
(PM-10).  In  this  action.  EPA  is 
proposing  to  approve  the  maintenance 
plan  and  to  redesignate  the  Klamath 
Falls  PM-10  nonattainment  area  to 
attainment. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
November  20.  2003. 

ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Steven  K  Bodv. 
Office  of  Air  Quality.  (OAQ-107),  EPA 
Region  10.  1200  Sixth  Ave..  Seattle 
Washington  98101.  Electronic 
comments  should  be  sent  either  to 
rl0.aircom@epa  gov  or  to  http:// 
v\i-wv.-. regulations  gov,  which  is  an 
alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  the  Direct 


Final  Rule.  SUPPLEMENTARY  INFORMATION 

section.  Part  Vll,  General  Information. 

Copies  of  the  doc:uments  relevant  to 
this  action  are  available  for  public 
inspecticm  betvvt?en  H  a.m.  and  4  p.m., 
Monday  through  Friday  at  the  following 
office:  United  States  Environmental 
Protection  Agency.  Region  10.  CDffice  of 
Air  Quality.  1200  SLxth  Ave..  Seattle 
WA  98101. 

FOR  FURTHER  INFORMATION  CONTACT: 

StevtMi  K.  Bodv.  Office  of  Air  Quality. 
(OAQ-1U7).  EPA  Region  10.  1200  Sixth 
Ave..  Seattle,  WA  98101,  (206)  553- 
0782.  or  body. stpvf@ppi}. gov 

SUPPLEMENTARY  INFORMATION:  In  the 

Final  Rules  section  of  this  Federal 
Register.  EPA  is  approving  the  State's 
redesignation  request  and  .State 
Implenientatioii  Plan  (SIP)  revisitm, 
involving  the  mainttinance  plan,  as  a 
direct  final  rule  without  prior  proposal 
because  the  .Agency  views  the 
redesignation  and  SIP  revision  as 
noncontroversial  and  anticipates  no 
dd\t?rse  ( omments.  .'X  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule  If  no  adverse  f:ommt;nts  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contt^mplated 
in  relation  to  tfiis  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

For  additional  information  see  the 
direct  final  rule,  of  the  same  title, 
published  in  the  rules  section  of  this 
Federal  Register 

Urttt'd    .Sf'pleiiibfi  24,  2003. 
Ronald  A.  KreLaeiibeck, 
Acting  Regional  Administnilor  Fifgion  U) 
ipRDiK     03-20541  Filfd  ll)-20-03:  8:45  am] 
BILLING  CODE  6560-50~P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  262  and  271 

[FRL-7575-8] 

Massachusetts:  Proposed  Final 
Authorization  of  State  Hazardous 
Waste  Management  Program 
Revisions;  Proposed  State-Specific 
Modification  to  Federal  Hazardous 
Waste  Regulations;  Proposed 
Extension  of  Site-Specific  Regulations 
for  New  England  Universities' 
Laboratories  XL  Project 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  Today's  action  consists  of 
three  distinct  but  related  proposals 
briefly  characterized  here  and  discussed 
in  detail  below  in  the  supplementary 
information  section  of  this  action.  First, 
the  EPA  proposes  to  grant  final 
authorization  to  the  Commonwealth  of 
Massachusetts  for  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  revisions  consist  of 
updated  State  regulations  covering 
hazardous  waste  definitions  and 
miscellaneous  provisions,  provisions  for 
the  identification  and  listing  of 
hazardous  wastes,  and  standards  for 
hazardous  waste  generators,  which 
correspond  to  RCRA  Consolidated 
Checklists  Cl,  C2  and  C3,  respectively. 
These  State  regulations  are  being 
updated  to  address  most  Federal  RCRA 
requirements  listed  in  Checklists  Cl.  C2 
and  C3  through  at  least  July  1,  1990. 
These  State  regulations  have  been 
determined  by  the  EPA  to  meet  the 
requirements  for  authorization 
(including  equivalency)  as  set  forth  in 
the  EPA's  current  regulations. 

Second,  the  State  regulations 
submitted  for  authorization  also  include 
comprehensive  regulations  governing 
hazardous  wastes  being  recycled  on-site 
by  generators.  Although  these  State 
regulations  differ  in  several  respects 
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from  the  Federal  regulatioas  and  do  not 
meet  particular  requirements  for  State 
authorization  ciurently  set  forth  in  the 
EPA's  regulations,  the  EPA  has 
determined  that  the  State  regulations 
meet  the  RCRA  statutory  test  of 
protecting  hiunan  health  and  the 
environment.  These  Massachusetts 
regulations  are  at  least  as 
enviroiunentally  protective  overall  as 
the  Federal  program.  Accordingly,  the 
EPA  is  proposing  to  make  a  State- 
specific  modification  to  the  Federal 
hazardous  waste  regulations  to  enable 
the  EPA  to  authorize  these 
Massachusetts  regulations,  pursuant  to  a 
proposal  for  flexibility  submitted  by  the 
Massachusetts  Department  of 
Environmental  Protection  (MADEP) 
under  the  program  established  by  the 
Joint  EPA^State  Agreement  to  Piu^ue 
Regulatory  Iimovation  between  the  EPA 
and  the  Environmental  Council  of  States 
(ECOS  program).  The  EPA  is  also 
proposing  (as  part  of  this  same 
rulemaking)  to  then  authorize  these 
Massachusetts  hazardous  waste 
recyclable  materials  regulations. 

Third,  the  EPA  is  proposing  to  extend 
the  expiration  date  of  site-specific 
regulations  previously  adopted  by  the 
EPA  under  the  excellence  and 
Leadership  program  (Project  XL) 
allowing  alternative  RCRA  generator 
requirements  to  be  followed  for 
laboratories  at  certain  universities  in 
Massachusetts  (and  Vermont).  The  EPA 
is  also  proposing  (as  part  of  this  same 
rulemaking)  to  then  authorize  the 
Massachusetts  regulations  which  track 
these  EPA  regulations.  The  EPA  already 
has  authorized  the  Vermont  regulations 
which  track  these  EPA  regulations  and 
expects  to  extend  the  authorization  of 
the  Vermont  regulations  through  a 
separate  rulemaking. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  November 
20,  2003.  Comments  submitted 
electronically  will  be  considered  timely 
submitted  if  they  are  received  by  11:59 
p.m.  (Eastern  time)  on  the  deadline  date. 
Commenters  may  request  a  public 
hearing  by  November  4,  2003.  See 
SUPPLEMENTARY  INFORMATION  below  for 
additional  details. 
ADDRESSES:  Written  comments 
(including  requests  for  hearings)  should 
be  mailed  to  Robin  Biscaia,  Hazardous 
Waste  Unit,  EPA  Region  I,  One  Congress 
St  ,  Suite  1100  (CHW),  Boston,  MA 
021 14-2023,  or  e-mailed  to: 
biscaia.robin@epa.gov. 

Dockets  containing  copies  of  the 
Commonwealth  of  Massachusetts' 
revision  application,  the  materials 
which  the  EPA  used  in  evaluating  the 
revision,  and  materials  relating  to  the 


proposed  State-specific  and  site-specific 
Federal  regulation  changes,  have  been 
established  at  the  following  two 
locations:  (i)  Massachusetts  Department 
of  Envirorunental  Protection  Library, 
One  Winter  Street — 2nd  Floor,  Boston, 
MA  02108,  business  hours  Monday 
through  Friday  9  a.m.  to  5  p.m.,  tel: 
(617)  292-5802;  and  (ii)  EPA  Region  I 
Library,  One  Congress  Street — 11th 
Floor,  Boston,  MA  02114-2023, 
business  hours  Monday  through 
Thursday  10  a.m.— 3  p.m.,  tel:  (617) 
918-1990.  Records  in  these  dockets  are 
available  for  inspection  and  copying 
during  normal  business  hoius. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Biscaia,  Hazardous  Waste  Unit, 
EPA  Region  L  One  Congress  St.,  Suite 
1100  (CHW),  Boston,  MA  02114-2023, 
tel:  (617)  918-1642,  e-mail: 
biscaia.robin@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Additional  comment  and  hearing 
information.  Unless  a  hearing  is 
scheduled,  all  commAits  must  be 
submitted  in  writing,  and  must  be 
received  by  the  deadline  set  above. 
Commenters  requesting  a  public  hearing 
should  specify  the  basis  for  their 
request.  If  the  EPA  determines  pursuant 
to  40  CFR  25.4(d)  that  there  is  a 
sufficient  reason  to  hold  a  public 
hearing,  it  will  hold  such  a  hearing  prior 
to  the  close  of  the  public  comment 
period.  The  public  comment  period  may 
then  be  extended  to  allow  sufficient 
time  to  schedule  and  hold  a  hearing.  If 
a  public  hearing  is  scheduled,  the  date, 
time  and  location  will  be  available 
through  a  Federal  Register  notice,  by 
contacting  Ms.  Robin  Biscaia  at  the 
Region  I  office,  and  by  individual  notice 
to  those  persons  on  tbe  mailing  list  of 
those  interested  in  this  matter.  Persons 
wishing  to  be  added  to  this  mailing  list 
should  contact  Ms.  Robin  Biscaia. 

Introduction.  In  part  I,  below,  this 
document  will  discuss  the  updated 
State  RCRA  regulations  which  are 
proposed  to  be  authorized  as  a  standard 
authorization  under  the  current  EPA 
regulations.  In  part  II,  below,  this 
document  will  discuss  the  ECOS 
program  proposal  to  make  a  State- 
specific  change  to  the  Federal 
regulations  to  allow  authorization  of  the 
Massachusetts  hazardous  waste 
recyclable  materials  regulations,  and  the 
proposed  resulting  authorization  of  the 
recyclable  materials  regulations.  In  part 
III,  below,  this  document  will  discuss 
the  proposal  to  extend  the  expiration 
date  of  the  New  England  Universities' 
Laboratories  project  XL  regulations,  and 
the  proposed  authorization  of  the 
Massachusetts  project  XL  regulations.  In 
part  IV,  below,  this  document  will 


assess  the  effects  of  the  proposed 
decisions,  in  accordance  with  various 
statutes  and  executive  orders. 

L  Proposed  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions;  Standard 
Authorization 

A.  Why  Are  Revisions  to  State  Programs 
Necessary? 

States  with  final  authorization  under 
section  3006(b)  of  RCRA,  42  U.S.C. 
6926(b).  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to.  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  As  the 
Federal  hazardous  waste  program 
changes,  the  States  must  revise  their 
programs  and  apply  for  authorization  of 
the  revisions.  Revisions  to  State 
hazardous  waste  programs  may  be 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  States  must 
revise  their  programs  because  of 
changes  to  EPA's  regulations  in  40  Code 
of  Federal  Regulations  (CFRJ  parts  124. 
260  through  266,  268.  270.  273  and  279. 

B.  What  Has  Massachusetts  Previously 
Been  Authorized  for  Under  RCRA? 

The  Commonwealth  of  Massachusetts 
initially  received  Final  Authorization  on 
January  24,  1985.  effective  February  7, 
1985  (50  FR  3344),  to  implement  it's 
base  hazardous  waste  management 
program.  The  authorized  base  program 
State  regulations  currently  remain  in 
effect  and  generally  track  Federal 
hazardous  waste  requirements  through 
at  least  July  1.  1984.  In  addition,  the 
EPA  previously  has  authorized 
particular  Massachusetts  regulations 
which  address  several  of  the  EPA 
requirements  adopted  after  July  1.  1984. 
Specifically,  on  September  30,  1998.  the 
EPA  authorized  Massachusetts  to 
administer  the  Satellite  Accumulation 
rule,  effective  November  30,  1998  (63 
FR  52180).  Also,  on  October  12.  1999, 
the  EPA  authorized  Massachusetts  to 
administer  the  Toxicity  Characteristics 
rule  (except  with  respect  to  Cathode  Ray 
Tubes),  and  the  Universal  Waste  rule, 
effective  immediately  (64  FR  55153). 
Finally,  on  November  15.  2000.  the  EPA 
granted  interim  authorization  for 
Massachusetts  to  regulate  Cathode  Ray 
Tubes  under  the  Toxicity  Characteristics 
rule  through  Januar\'  1.  2003,  effective 
immediately  (65  FR'68915).  This 
interim  authorization  subsequently  was 
extended  to  run  through  January  1 .  2006 
(67  FR  66338.  October  31,  2002). 


Federal  Register / Vol.  68,  No.  203 /Tuesday,  October  21,  2003 /Proposed  Rules 


60063 


60062 


Federal  Register/ Vol.  68,  No.  203 /Tuesday,  October  21,  2003  / Proposed  Rules 


C  What  Decisions  Is  the  EPA  Proposing 
To  Make  in  This  Standard 
Authorization^ 

The  EPA  is  proptjsing  to  duthunzo 
Massachusetts  regulations  which  will 
update  the  States  hazardous  wastf 
program  The  proposed  State  regulations 
cover  hazardous  waste  definitions  and 
miscellaneous  provisions,  provisions  for 
the  identification  and  listing  of 
hazardous  wastes,  and  standards  for 
hazardous  waste  generators,  which 
correspond  to  RC'RA  Consolidated 
Checklists  Cl.  C2  and  C3.  respectivelv. 
The  State  regulations  are  being  updated 
to  address  most  Ft'deral  RCRA 
requirements  listed  in  C^hec:klists  Cl.  C2 
and  C3  through  at  least  Julv  1,  1990.  The 
EPA  is  proposing  to  authorize  these 
changes.  In  addition  to  addressing 
requirements  in  (Checklists  Cl.  C2  and 
C3  not  previouslv  covered  b\  authorized 
State  regulations,  the  proposed  State 
regulations  make  some  changes  to  the 
previouslv  authorized  Satellite 
Accumulation.  I'niversal  Waste  rule 


and  Toxicity  Characteristics  rule 
regulations  The  EPA  also  is  proposing 
to  authorize  these  changes.  In  addition, 
the  proposed  State  regulations  include 
some  State  initiated  changes  to 
previouslv  authorized  Base  Program 
regulations  [re  ,  i;hanges  made  for 
reasons  other  than  addressing  new  EPA 
recjuirements).  The  EPA  also  is 
proposing  to  authorize  these  changes 
insofar  as  thev  address  hazardous  waste 
definitions  and  miscellaneous 
provisions,  provisions  for  the 
identification  and  listing  of  hazardous 
wastes,  and  standards  for  hazardous 
waste  generators,  and  e.xc:ept  as 
specified  below    Finallv.  the  proposed 
State  regulations  include  provisions 
which  track  the  IKO  Dav  Accumulation 
Time  rule  for  metal  finishing  industry 
waste  water  treatment  sludges  (F006) 
tieing  recNcled,  adopted  by  the  EPA  on 
March  6,  2000  (65  PR  12397).  The  EPA 
also  is  proposing  to  authorize  these 
pro\'isions. 

The  specifii  RCCRA  program  revisions 
for  which  the  EPA  proposes  to  authorize 


the  Commonwealth  of  Massachusetts 
are  listed  in  the  table  below.  The 
Federal  requirements  in  the  table  are 
identified  by  their  checklist  numbers 
and  rule  descriptions.  The  following 
abbreviation  is  used  in  defining 
analogous  state  authority:  CMR  =  Code 
of  Massachusetts  Regulations.  The 
citations  in  the  table  are  to  the  CMR 
provisions  as  recently  proposed  to  be 
adopted/amended  by  the  MADEP  in 
Massachusetts  Register  No.  983 
(September  26,  2003).  The  EPA  expects 
to  authorize  these  provisions  through  a 
final  Federal  rule  once  they  are  adopted 
in  final  form  by  the  MADEP  through  a 
final  State  rule,  if  the  final  State 
regulations  are  the  same  as  the  proposed 
State  regulations.  If  the  final  State 
regulations  are  different  from  the 
proposed  State  regulations,  the  EPA 
expects  to  authorize  them  (without  an 
additional  round  of  public  comment)  if 
but  only  if  the  final  regulations  continue 
to  meet  standard  authorization 
requirements  and  are  a  logical 
outgrowth  of  the  proposed  regulations. 


Descnption  of  Federal  requirements  and  checklist  reference  numtjers 


Analogous  State  authority 


Consolidated  Checklist  1  ttirough  July  1,  1990.  covenng  base  pro- 
grann  requirements  in  40  CFR  part  260,  and  requirements  in  ttie  fol- 
lowing rule  checklists  included  in  pari  260: 


(5)  National  Uniform  Manifest  fdefinitionsV  49  PR  10490.  3/20/84 
(11)  Corrections  to  Test  fvlethods  Manual,  49  TR  47390  124/84, 
(13)  Definition  of  Solid  Waste,  50  FR  14216,  4/1 1  85  as  amended  on  8/ 

20/85   at   50   FR   33541    (except   for   vanance   authonties,    40   CFR 

260  30  through  40  CFR  260  33) 

(23)  Generato.'s  of  100  to  1000  kg  Hazardous  Waste  (definitions).  51 
FR  10146,  3/24,86, 

(24)  Financial  Responsibility,  Settlement  Agreement  (definitions).  51  FR 
16422,  5,2-86: 

(28)  Standards  for  Hazardous  Waste  Storage  and  Treatment  Tank  Sys- 
tems (definitions)  51  FR  25422.  July  14,  1986  as  amended  on  Au- 
gust 15,  1986  at  51  FR  29430; 

(35)  Revised  Manual  SW-846.  Amended  Incorporation  by  Reference 
(definitions),  52  FR  8072-8073,  March  16.  1937, 

(49)  Identification  and  Listing  of  Hazardous  Waste,  Treatability  Studies 
Sample  Exemption  (definition).  53  FR  27290.  7/19/88, 

(67)  Testing  and  Monitonng  Activities.  54  FR  40260,  9/29/89, 

(71)  Mining  Waste  Exclusion  II  (definition),  55  FR  2322,  1 '23/90 


310  CMR  30.001-30.009:  30.010  (definitions),  except  for  definitions  re- 
lating to  program  elements  not  tseing  authorized,  namely  "mixed 
waste,  municipal  or  industrial  wastewater  treatment  facility  per- 
mitted under  M.G,L.  c.  21,  sec.  43"  and  definitions  relating  to  used 
oil  program:  30.011-30.030. 
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Description  of  Federal  requirements  amd  checklist  reference  numbers 


Analogous  State  authority 


Consolidated  Checklist  2  through  July  1,  1990,  covering  base  pro- 
gram requirerrients  in  40  CFR  part  261  and  requirements  in  the  fol- 
lowing mie  checklists  included  in  part  261 : 

(4)  Chlorinated  Aliphatic  Hydrocarbon  Usting  (F024),  49  FR  5308,  2/10/ 
84; 

(7)  Warfarin  and  Zinc  Phosphkle  Listing,  49  FR  19922,  5/10/84; 

(8)  Lime  Stabilized  Prckle  Uquor  Sludge,  49  FR  23284,  6/5/84; 

(9)  Household  Waste,  49  FR  44978,  11/13/84; 

(13)  Definition  of  Solid  Waste,  50  FR  614,1/4/85  as  amended  4/11/85 
at  50  FR  14216  and  8/20/85  at  50  FR  33541 ; 

(14)  Dioxin  Waste  Listing  and  Management  Standards,  50  FR  1978,  1/ 
14/85; 

(170)  HSWA  Codification  Rule— Household  Waste,  50  FR  28702,  7/15/ 

85; 
(17J)  HSWA  Codification  Rule— Cenrwnt  Kilns,  50  FR  28702,  7/15/85; 
(18)  Usting  of  TDI,  TDA,  DNT,  50  FR  42936,  10/23/85; 

(20)  Listing  of  Spent  Solvents,  50  FR  53315,  12/31/85  as  amended  on 
1/21/86  at  51  FR  2702; 

(21)  Usting  of  EDB  Waste,  51  FR  5327,  2/13/86; 

(22)  Usting  of  Four  Spent  Solvents,  51  FR  6537,  2/25/86; 

(23)  Generators  of  100  to  1000  kg  hazardous  waste,  51  FR  10146,  3/ 
24/86; 

(26)  Listing  of  Spent  Pickle  Lkjuor,  51  FR  19320,  5/28/86  amended  on 
9/22/86  by  51  FR  33612  and  on  8/3/87  by  52  FR  28697; 

(28)  Standards  for  Hazardous  Waste  Storage  and  Treatment  Tank  Sys- 
tems, 51  FR  25422,  7/14/86  as  amended  on  8/15/86  at  51  FR 
29430; 

(29)  Correction  to  Usting  of  Commercial  Chemical  Products  and  Ap- 
pendix VIII,  51  FR  28296,  8/6/86  (superseded  by  Checklist  46,  see 
below); 

(31)  Exports  of  Hazardous  Waste.  51  FR  28664,  8/8/86; 

(33)  Usting  of  EBDC,  51  FR  37725,  10/24/86; 

(37)  Definition  of  Solkl  Waste,  Technical  Correction,  52  FR  21306,  6/5/ 

87; 
(41)  Identification  and  Usting  of  Hazardous  Waste,  52  FR  26012,  7/10/ 

87; 

(46)  Technk:al  Correction,  Identification  and  Usting  of  Hazardous 
Waste,  53  FR  13382,  4/22/88; 

(47)  ldentificatk>n  and  Usting  of  Hazardous  Waste,  Technical  Correc- 
tion (corrects  CL  23); 

(49)  ldentifk:ation  and  Usting  of  Hazardous  Waste,  Treatability  Studies 

Sample  Exemption.  53  FR  27290.  7/19/88; 
(53)  Identifrcation  and  Usting  of  Hazardous  Waste,  and  Designation, 

Reportable  Quantities,  and  Notification,  53  FR  35412,  9/13/88; 

(56)  ldentifKatk>n  and  Usting  of  Hazarck>us  Waste,  Removal  of  Iron 
Dextran  from  the  Ust  of  Hazardous  Weistes,  53  FR  43878,  10/31/88; 

(57)  IdentifKation  and  Usting  of  Hazardous  Waste.  Removal  of  Stron- 
tium Sulfide  from  the  List  of  Hazardous  Wastes.  53  FR  43881,  10/31/ 
88; 

(65)  Mining  Waste  Exclusion  I,  54  FR  36592,9/1/89; 

(67)  Testing  and  Monitoring  Activities.  54  FR  40260,  9/29/89; 

(68)  Reportable  Quantity  Adjustment  Methyl  Bromide  Production 
Wastes.  54  FR  41402,  10/6/89; 

(69)  Reportable  Quantity  Adjustment,  54  FR  50968,  12/11/89; 

(71)  Mining  Waste  Exclusion  II,  55  FR  2322,  1/23/90; 

(72)  Modlffcations  of  F019  Listing,  55  FR  5340,  2/14/90; 

(73)  Testing  and  Monitoring  Activities,  Technrcal  Con-ections,  55  FR 
8948,  3/9/90; 

(75)  Listing  of  1,1-Dimethylhydrazine  Production  Wastes,  55  FR  18496, 
5/2/90; 

(76)  Criteria  for  Usting  Toxk:  Wastes,  technical  amendment,  55  FR 
18726,  5/4/90. 


310  CMR  30.101-30.103;  30.104  (exemptions),  except  for  30.104(3)(d) 
(research  study  samples):  30.105-30.162;  30.353  (rules  for  very 
small  quantity  generators,  being  authorized  In  place  of  EPA  condi- 
tional exemption  in  40  CFR  261 .5). 
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Description 

of  Federal  requirements  and  checklist  reference  numbers 

Analogous  State  authority 

Consolidated  Checklist  3  through  July  1,  1990,  covenng  base  pro- 
gram requirements  in  40  CFR  part  262  and  requirements  in  the  fol- 
lowing rule  checklists  included  in  part  262 

(1)  Biennial  Report,  48  PR  3977,  1/28/83, 

(5)  National  Uniform  Manifest,  49  PR  10490,  3/20/84: 

(17D)  HSWA  Codification  Rule.  Waste  Minimization.  50  PR  28702  7 
15/85; 

(23)  Generators  of  100  to  1000  kg  Hazardous  Waste.  51  PR  10146.  3/ 
24/86; 

(28)  Standards  for  Ha2ardous  Waste  Storage  and  Treatment  Tank  Sys- 
tems. 51  PR  25422,  7/14/86  as  amended  on  8/15/86  at  51  PR 
29430; 

(31)  Exports  of  Hazardous  Waste,  51  PR  28664.  8/8/86 

(32)  Standards  for  Generators.  Waste  Minimization  Certifications  51 
PR  35190,  10/1/86; 

(42)  Exception  Reporting  for  Small  Quantity  Generators  o(  Hazardous 

Waste,  52  PR  35894,  9/23/87; 
(48)  Farmer  Exemptions.  Technical  Corrections,  53  PR  27164   7  19  88 
(58)  Standards  for  Generators  of  Hazardous  Waste.  Manifest  Renewal. 

53  PR  45089,  11/8/88; 
(71)  Mining  Waste  Exclusion  II.  55  PR  2322.  as  described  in  Pan  III  1 

23/90 
RCRA  Cluster  X: 
(184)  Accumulation  Time  for  Waste  Water  Treatment  Sludges,  65  PR 

12378,  3/8/00 
Revisions  to  Previously  Authorized  Rules:  ^ 

(12)  Satellite  Accumulation  Rule,  49  PR  49568.  ia'20/84; 


(119)  Toxicity  Characteristics  Revision   TCLP  Correction.  57  PR  55114. 

1 1  24.92  as  amended  on  22'93  at  58  PR  6854 
(142)  Universal  Waste  Rule.  60  PR  25492.  5/11/95. 


310  CMR  30.301-30.352  (rules  for  large  and  small  quantitygenerators); 
revisions  to  30.685(1)  (referenced  by  generator  regulations);  30.361 
(intemational  shipments);  30.061-30.064  (generator  notifications/i.d. 
numbers) 

Note:  The  Massachusetts  "Class  A"  recycling  regulations  regarding 
generators  doing  on-site  recycling  also  will  be  authorized,  as  de- 
scnbed  in  Part  II  of  this  document.  Special  rules  for  certain  university 
laboratones  covered  by  the  New  England  Universities'  Laboratories 
XL  project  also  will  be  authonzed,  as  described  in  Part  III  of  this  doc- 
ument. 


310  CMR  30.340(5). 


310         CMR         30340(6).         30.351(5),         30.351  (2)(b)(6.)         and 
30  353(2)(b)(6.).310  CMR  30.155  and  30.012  (updated  incorporation 

by  reference) 


310  CMR  30  1034(5)(c)(1.)(c.)  (revised  cross-reference). 


Following  review  of  the  proposed 
Massachusetts  regulations,  the  EP/\  has 
determined  that  they  are  equivalent  to, 
no  less  stringent  than  and  consistent 
with  the  Federal  program.  The  reasons 
for  these  determinations  are  set  forth  in 
the  .Administrative  Docket,  which  is 
availahle  for  public  rev'iew.  Many  of  the 
proposed  .State  regulations  track  Federal 
requirements  virtually  identically. 
Others  differ  from  the  Federal 
regulations  in  particular  fletails.  hut 
have  been  determined  by  the  EP.A  to  be 
equivalent  to  the  Federal  regulations  in 
providing  the  same  (or  greater)  overall 
level  of  environmental  protection  with 
respect  to  each  Federal  requirement. 
The  resolution  of  various  issues  relating 
to  the  proposed  State  regulations  i-> 
recorded  in  an  EP.-\  Memorandum  dated 
Februar>-  14.  2003  entitled  "Comments 
on  Proposed  Massachusetts  RC^RA 
Regulations"  and  an  EPA  Memorandum 
dated  March  31.  2003  entitled 
"Resolution  of  Issues  Regarding 
Proposed  Massachusetts  RCR.\ 
Regulations." 

Future  updates  of  the  State's 
regulations  will  need  to  address 
requirements  covered  by  Checklists  Cl 
through  C3  adopted  after  [uly  1,  1990 
and  requirements  covered  by  Checklists 
C4  through  ClO  adopted  since  July  1. 
1984.  The  EPA  has  not  reviewed  and  is 
not  currently  proposing  to  authorize 


changes  the  State  mav  have  made  to 
Base  Program  regulations  relating  to 
Checklists  C4— CIO.  (Note.  Checklists 
C4  through  Cll)  address  EPA  provisions 
found  m  40  CFR  (larts  2(..3.  2B4.  2B5. 
266,  268,  270,  124  and  279).  Also  not 
covered  in  the  i  urrent  [)ro[)osed 
authorization  are  some  rules  issued  b\ 
the  EPA  before  lulv  1 ,  1990  which  apply 
in  part  to  generators,  iiamelv  the  1986 
Radioactive  Mixed  Waste  rule/ 
interpretation,  the  various  rules  relating 
to  Land  Disposal  Restrictions  ("LDRs"), 
and  the  1990  Organics  Air  Emissions 
rule  ("AA"  and  "BB"  rule).  .Mso  not 
covered  in  the  current  proposed 
authorization  are  sector-specific  rules 
that  the  M.-\DEP  has  adopted  for 
[irinters,  photo  processors  and  drv 
(  leaners  under  its  Environmental 
Results  Program  ("ERP").  Although 
rnanv  sources  in  these  sectors  are 
subiec:t  to  RC^RA  requirements,  the 
M/VDEP  has  advised  the  EPA  that  the 
ERP  regulations  have  not  made  any 
changes  to  the  hazardous  waste 
management  requirements  applicable  to 
these  sectors,  and  has  not  submitted  the 
ERP  regulations  for  authorization  at  this 
time.  .Also  not  covered  in  the  current 
proposed  authorization  is  the  proposed 
State  regulation  at  310  CMR  30  104(3)(d) 
relating  to  research  facilities.  That 
proposed  regulation  relates  to  an 
exemption  from  full  Treatment.  Storage, 


Disposal  Facility  C'TSDF") 
requirements  found  at  310  CMR  30.864. 
The  EPA  will  review  that  research 
facility  provision  (and  the  related 
exemption)  when  the  MADEP  submits 
updated  regulations  for  TSDFs 
(Consolidated  Checklists  C5.  C6  and 
C;9).  Also  not  covered  in  the  current 
proposed  authorization  is  the  proposed 
State  definition  of  "municipal  or 
industrial  wastewater  treatment  facility 
permitted  under  M.G.L.  c.  21,  sec.  43" 
in  310  CMR  30.010.  That  proposed 
definition  relates  to  an  exemption  from 
full  TSDF  requirements  found  at  310 
CMR  30.801(4).  The  EPA  will  review 
this  definition  (and  the  related 
exemption)  when  the  MADEP  submits 
updated  regulations  for  TSDFs. 

D.  Where  Are  the  Proposed  State  Rules 
Different  From  the  Federal  Rules? 

The  most  significant  differences 
between  the  proposed  State  rules  and 
the  Federal  rules  are  summarized  below. 
It  should  be  noted  that  this  summary 
does  not  describe  every  difference,  or 
every  detail  regarding  the  differences 
that  are  described.  Members  of  the 
regulated  community  are  advised  to 
read  the  complete  regulations  to  ensure 
that  they  understand  all  of  the 
requirements  with  which  they  will  need 
to  comply. 
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1.  More  Stringent  Provisions 

There  are  aspects  of  the 
Massachusetts  program  which  are  more 
stringent  than  the  Federal  program.  All 
of  these  more  stringent  requirements  are 
or  will  become  part  of  the  federally 
enforceable  RCRA  program  when 
authorized  by  the  EPA,  and  must  be 
complied  with  in  addition  to  the  State 
■  requirements  which  track  the  minimum 
Federal  requirements.  These  more 
stringent  requirements  include  the 
following: 

•  Massachusetts  does  not  follow  the 
EPA  interpretation  allowing  Large 
Quantity  Generators  and  Small  Quantity 
Generators  to  conduct  treatment  without 
permits  in  accumulation  tanks  and 
containers. 

•  Massachusetts  imposes  various 
requirements  regarding  storage  of 
hazardous  wastes  by  generators  which 
are  more  stringent  than  Federal 
requirements.  For  example, 
Massachusetts  requires  that  labels  on 
tanks  and  containers  include 
identification  of  the  hazardous  wastes 
and  the  type  of  hazards  associated  with 
the  wastes,  as  well  as  tracking  the 
Federal  requirement  that  the  labels 
include  the  words  "hazardous  waste." 

•  In  addition,  Massachusetts  specifies 
recordkeeping  requirements  to 
document  compliance  with 
requirements  in  some  circumstances 
where  the  recordkeeping  is  not 
expressly  required  under  the  Federal 
regulations,  e.g.,  the  keeping  of  an 
inspection  log  for  container  area 
inspections. 

•  Massachusetts  imposes  spill 
containment  requirements  for  container 
areas  (not  just  for  tanks  as  in  the  Federal 
regulations),  including  a  requirement 
that  indoor  containers  be  located  on  an 
impervious  base  and  a  requirement  that 
outdoor  containers  have  full  secondary 
contaiiunent. 

•  Massachusetts  requires  security 
measures  and  posting  of  signs  at 
hazardous  waste  storage  areas,  in 
addition  to  the  labeling  of  individual 
tanks  and  containers  as  required  by  the 
Federal  regulations. 

•  Massachusetts  does  not  allow  any 
storage  of  hazardous  wastes  in  open 
tanks,  whereas  the  Federal  regulations 
allow  such  storage  except  when 
otherwise  required  by  the  40  CFR  parts 
264  and  265,  subpart  CC  hazardous  air 
emission  rules. 

•  Massachusetts  specifies 
requirements  for  Very  Small  Quantity 
Generators  ("VSQGs")  (Federal 
Conditionally  Exempt  Small  Quantity 
Generators)  which  go  beyond  the 
Federal  requirements  for  conditional 
exemption.  For  example,  Massachusetts 
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specifies  safe  storage  practices  for 
VSQGs  whereas  the  Federal  regulations 
regarding  tank  and  container  storage 
apply  only  to  Large  Quantity  Generators 
("LQGs")  and  Small  Quantity 
Generators  ("SQGs"). 

•  In  addition,  Massachusetts 
prohibits  VSQGs  from  generating  or 
accumulating  any  acutely  hazardous 
wastes,  whereas  the  Federal  regulations 
allow  such  generators  to  accumulate  up 
to  one  kilogram  of  such  wastes. 

•  Finally,  VSQG  hazardous  wastes 
may  be  sent  to  municipal  solid  waste 
landfills  under  the  Federal  program  but 
not  under  the  Massachusetts  program. 

2.  Broader  in  Scope  Provisions 

There  also  are  aspects  of  the 
Massachusetts  program  which  are 
broader  in  scope  than  the  Federal 
program.  The  State  requirements  which 
are  broader  in  scope  are  not  considered 
to  be  part  of  the  Federally  enforceable 
RCRA  program.  However,  thev  are  fully 
enforceable  under  State  law  and  must  be 
complied  with  by  sources  within 
Massachusetts.  These  broader  in  scope 
requirements  include  the  following: 

•  As  further  discussed  in  part  II, 
below,  Massachusetts  designates  and 
regulates  as  hazardous  many  recyclable 
materials  not  regulated  as  hazardous 
wastes  under  the  Federal  RCRA 
program,  in  addition  to  regulating  those 
hazardous  recyclable  materials  that  are 
regulated  as  hazardous  wastes  in  the 
Federal  program. 

•  Massachusetts  regulates  both 
Centers  and  Events  which  collect 
household  hazardous  wastes  and  VSQG 
hazardous  wastes.  In  contrast, 
household  hazardous  wastes  are  not 
regulated  as  hazardous  wastes  under  the 
Federal  program  even  when  collected  at 
centers  and  events.  In  addition,  under 
the  Federal  regulations,  VSQG 
hazardous  wastes  may  be  sent  to 
facilities  authorized  by  the  State  to 
manage  such  wastes,  but  there  are  no 
Federal  regulations  specifying  the 
standards  to  be  followed  at  facilities 
which  are  centers  and  events. 

3,  Different  but  Equivalent  Provisions 

As  noted  in  part  I.C.  above,  there  also 
are  various  Massachusetts  regulations 
which  differ  from  but  have  been 
determined  to  be  equivalent  to  the 
Federal  regulations.  These  State 
regulations  which  are  different  from  but 
equivalent  to  the  Federal  regulations  are 
or  will  become  part  of  the  Federally 
enforceable  RCRa  program  when 
authorized  by  the  EPA.  These  different 
but  equivalent  requirements  include  the 
following: 

•  The  Massachusetts  regulations 
regarding  satellite  storage  allow  more 


than  one  container  in  a  satellite  area  (so 
long  as  there  is  only  one  container  per 
waste  stream)  whereas  the  Federal 
regulations  contemplate  that  there  will 
be  only  one  55  gallon  container  in  each 
satellite  area.  Unlike  the  Federal 
regulations,  however,  the  State 
regulations  impose  requirements  to 
ensure  that  multiple  containers  will  be 
stored  safely,  including  aisle  spacing 
requirements,  requirements  for 
separation  of  containers  with 
incompatible  wastes  and  formal 
inspection  requirements. 

•  The  Massachusetts  satellite  storage 
regulations  require  containers  to  be 
moved  from  satellite  areas  to  central 
storage  areas  within  three  days  of  a 
container  being  filled  (whereas  this 
three-day  period  begins  to  run  under  the 
Federal  regulations  only  when  more 
than  55  gallons  has  been  accumulated  in 
the  satellite  area),  but  the  Massachusetts 
regulations  also  provide  that  the  time 
allowed  for  storage  in  the  central  storage 
areas  begins  to  run  only  when  the 
container  is  moved  to  the  central  storage 
area  or  no  later  than  three  davs  after  the 
container  is  filled.  In  contrast,  under  the 
Federal  regulations,  the  time  allowed  for 
storage  in  central  storage  areas  begins  to 
run  as  soon  as  the  container  is  required 
to  be  moved  {i.e..  at  the  beginning  of  the 
three-day  period). 

•  The  Massachusetts  regulations 
specify  that  while  hazardous  wastes 
placed  into  satellite  storage  must  be 
counted  when  determining  a  generator's 
rate  of  generation,  they  need  not  be 
counted  when  determining  the  amount 
of  hazardous  waste  stored  on  site  (for 
purposes  of  determining  whether  a 
generator  is  a  LQG.  SQG  or  VSQG).  In 
contrast,  under  the  Federal  regulations, 
wastes  in  satellite  storage  are  counted 
both  when  determining  a  generator's 
rate  of  generation  and  when 
determining  the  amount  of  hazardous 
waste  stored  on  site. 

•  The  Massachusetts  regulations 
contain  the  same  exemption  from 
hazardous  waste  requirements  for 
certain  chromium  wastes  as  is  found  in 
the  Federal  regulations  at  40  CFR 
261.4(b)(6).  However,  under  the  EPA 
regulation,  a  generator  seeking  to  claim 
the  exemption  for  other  than 
specifically  listed  waste  streams  must 
petition  the  EPA  and  obtain  a 
determination  that  its  particular  wastes 
are  exempt.  In  contrast.  Massachusetts 
is  proposing  to  allow  a  generator  to 
make  this  determination  for  itself 
provided  that  the  generator  documents 
compliance  with  the  criteria  listed  in 
the  State  (and  Federal)  regulations.  Of 
course,  a  generator  is  responsible  for 
making  the  correct  determination,  and 
the  EPA  encourages  generators  who 
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have  any  questions  to  seek  guidance 
from  the  MADEP  or  EPA.  Also,  an 
exemption  determination  made  bv  a 
generator  under  the  Massachusetts 
regulations  will  applv  only  within 
Massachusetts  Petitions  will  need  to  be 
filed  with  any  other  authorized  State  to 
which  shipments  are  made,  or  with  the 
EPA  if  shipments  are  made  to  d  non- 
authorized  State. 

•  The  Massachusetts  regulations 
contain  conditional  exemptions  for  bulk 
scrap  metal  items  as  well  as  smaller 
particle  scrap  metal  items  being 
recycled,  for  whole  used  circuit  boards 
as  well  as  shredded  circuit  boards  being 
recycled  and  for  certain  mixtures  of 
water  and  unused  gasoline  being 
recycled.  The  Federal  regulations 
similarly  exempt  these  materials,  but 
under  sometimes  different  categories 
(eg.  whole  used  circuit  boards  under 
the  scrap  metal  category,  certain 
mixtures  of  water  and  unused  gasoline 
under  the  commercial  chemical 
products  category). 

•  Massachusetts  allows  VSQGs  to 
conduct  certain  kinds  of  treatment  on 
site  without  a  permit.  The  exemption  is 
limited  to  non-thermal  treatment 
(typically  neutralization)  of  wastes 
generated  on  site  and  is  subject  to  a 
requirement  that  the  treatment  be 
conducted  safely.  The  Massachusetts 
program  operates  somewhat  similarly  to 
the  EPA  interpretation  allowing  certain 
kinds  of  treatment  in  accumulation 
tanks  and  containers  without  permits, 
by  LQGs  and  SQGs.  However. 
Massachusetts  allows  treatment  without 
permits  only  by  VSQGs.  whereas  the 
EPA  interpretation  instead  allows  it  by 
LQGs  and  SQGs.  Also,  the  EPA 
interpretation  allows  treatment  only 
within  accumulation  tanks  and 
containers,  whereas  the  Massachusetts 
regulation  allows  treatment  in  non- 
accumulation  containers  (e.g.. 
laboratory  containers)  at  the  site  where 
the  waste  was  generated,  provided  of 
course  that  this  can  be  done  safely. 

•  The  Massachusetts  regulations 
require  that  secondary  containment 
systems  for  outdoor  above-ground  tanks 
must  have  a  capacity  at  least  equal  to 
110%  of  the  volume  of  the  largest  tank 
This  requirement  is  designed  to  take  the 
place  of  the  Federal  requirement  (in  40 
CFR  265.193(e))  that  such  containment 
systems  must  have  a  capacity  at  least 
equal  to  100%  of  the  volume  of  the 
largest  tank  plus  sufficient  capacity  to 
contain  precipitation  from  a  25  year.  24 
hour  storm.  The  Massachusetts 
regulations  generally  track  the  Federal 
requirements  regarding  secondan 
containment  requirements  for 
underground  tanks.  The  Massachusetts 
regulations  are  being  amended  to 


require  secondary-  containment  for 
indoor  above-ground  tanks  with  a 
capacity  at  least  equal  to  10(i%  of  the 
volume  of  the  largest  tank  (the  Federal 
standard). 

•  The  Massachusetts  regulations 
specify  standards  for  when  tanks  will  be 
considered  "empty."  The  EPA 
regulations  specify  such  standards  only 
for  containers,  while  specify'ing  that 
tanks  must  be  decontaminated  before 
being  disposed  or  reused.  It  should  be 
noted  that  the  State's  empty  tank 
standard  for  non-ai  ute  wastes  is  more 
stringent  than  the  State  (and  Federal) 
empty  container  standard,  i.e..  it  does 
not  allow  waste  residues  to  be  left  in 
tanks.  The  State  standards  will  operate 
similarly  to  the  tank  decontamination 
requirement  in  the  Federal  regulations, 
hut  the  State  regulations  clarify  that 
generators  may  be  able  to  determine  that 
tanks  are  "empty"  based  on  knowledge 
of  the  waste  (e.g..  knowledge  that  there 
has  been  appropriate  thorough  cleaning 
of  the  tanks),  without  needing  to  do 
TGLP  testing  in  every  case. 

£  What  Will  Be  the  Effect  of  the 
Proposed  Authi>nzuti<)ii  Decision? 

The  effect  of  the  proposed 
authorization  tlecision  will  be  that 
entities  in  Massachusetts  subject  to 
RCRA  will  nct'd  to  comply  with  the 
authorized  State  requirements  instead  of 
the  Federal  requirements,  with  respect 
to  the  matters  covered  by  the  authorized 
State  requirements,  in  order  to  comply 
with  KGFL'\   However,  until  the 
authorized  Massachusetts  program  is 
brought  fully  up  to  date,  there  will 
continue  to  be  a  dual  state/Federal 
R(]FL^  program  in  Massachu.setts.  RCRA 
was  amended  by  the  Hazardous  and 
Solid  Waste  Amendments  ("HSVVA ")  in 
1984.  Section  .1006(g)  of  RGRA.  42 
U.S.C.  6906(g).  provides  that  when  the 
EPA  promulgates  new  regulatory 
requirements  pursuant  to  HSWA,  the 
EPA  shall  directly  carry  out  these 
requirements  m  states  authorized  to 
administer  the  underlying  hazardous 
waste  program,  until  the  states  are 
authorized  to  administer  these  new 
requirements  The  EPA  has  established 
various  new  regulatory  requirements 
pursuant  to  HSVVA  which  have  not  yet 
been  authorized  to  be  administered  by 
Massachusetts.  There  also  are  various 
self-implementing  requirements  directly 
established  by  the  HSVVA  statutory 
amendments  themselves.  Regulated 
entities  must  comply  with  these  HSWA 
requirements  as  set  out  in  the  Federal 
regulations  and  statute  in  addition  to 
authorized  State  program  requirements. 
The  HSVVA  requirements  that  will 
continue  to  be  administered  by  the  EPA 
in  Massachusetts  include  all  of  the  Land 


Disposal  Restriction  ("LDR") 
requirements  set  out  in  40  CFR  part  268 
(including  requirements  adopted  prior 
to  July  1,  1990).  the  Corrective  Action 
requirements  referenced  in  40  CFR 
264.101.  and  the  hazardous  air  emission 
standards  set  out  in  40  CFR  parts  264 
and  265,  subparts  AA.  BB  and  CC.  A 
complete  list  of  HSWA  requirements  is 
set  out  in  40  CFR  271.1.  Tables  1  and 
2 

With  respect  to  TSDF  permitting, 
Massachusetts  will  continue  to  issue 
permits  for  all  the  provisions  for  which 
it  is  authorized  and  will  administer  the 
permits  it  issues.  The  EPA  will  continue 
to  administer  any  RCRA  hazardous 
waste  permits  or  portions  of  permits  it 
has  issued.  The  EPA  also  will  continue 
to  issue  permits  or  portions  of  permits 
covering  HSWA  requirements  for  which 
Massachusetts  is  not  authorized.  In 
addition,  the  EPA  will  continue  to 
implement  the  provisions  of  40  CFR 
264.1(f)(2)  within  Massachusetts.  That 
provision  specifies  that  TSDFs  must 
comply  with  any  standards  promulgated 
by  the  EPA  (HSVVA  or  non-HSWA)  after 
a  State  is  authorized,  until  the  State 
obtains  authorization  to  issue  permits 
covering  such  newly  promulgated 
standarcls.  The  major  effect  of  this 
provision  in  Massachusetts  is  that  the 
EPA  will  remain  responsible  for  issuing 
permits  for  Miscellaneous  Units,  since 
the  EPA  promulgated  the  Miscellaneous 
Unit  standards  in  40  CFR  part  264. 
subpart  X  after  the  initial  authorization 
of  the  Massachusetts  base  program,  and 
since  Massachusetts  has  not  yet  applied 
for  and  is  not  now  being  authorized  to 
carry  out  these  requirements. 

Massachusetts  is  not  authorized  to 
carry  out  its  hazardous  waste  program 
in  Indian  country  within  the  State  (land 
of  the  Wampanoag  tribe).  The  proposed 
action  will  have  no  effect  on  Indian 
country.  The  EPA  will  continue  to 
implement  and  administer  the  RCRA 
program  in  these  lands. 

The  EPA  is  proposing  to  authorize  but 
not  codify  the  enumerated  revisions  to 
the  Massachusetts  program.  Codification 
is  the  process  of  placing  the  State's 
statutes  and  regulations  that  comprise 
the  State's  authorized  hazardous  waste 
program  into  the  Code  of  Federal 
Regulations.  The  EPA  does  this  by 
referencing  the  authorized  State  rules  in 
40  CFR  part  272.  The  EPA  reserves  the 
amendment  of  40  CFR  part  272.  subpart 
W  for  the  codification  of  the 
Massachusetts'  program  until  a  later 
date. 
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n.  Proposed  State-Specific  Modification 
to  Federal  Hazardous  Waste 
Regulations,  Pursuant  to  ECOS  Program 
Proposal,  To  Enable  EPA  To  Authorize 
Certain  Portions  of  the  Massachusetts 
Revisions;  Proposed  Resulting 
Authorization  of  Massachusetts 
Recyclable  Materials  Regulations 

A.  What  Massachusetts  Regulations  Are 
Proposed  To  Be  Authorized? 

In  1986.  the  MADE?  adopted 
regulations  to  comprehensively  regulate 
hazardous  recyclable  materials,  under 
provisions  separate  from  those 
governing  hazardous  wastes  planned  to 
be  disposed.  Theseregulations  are 
found  in  310  CMR  30.200.  In  the 
Federal  RCRA  program,  some  hazeudous 
recyclable  materials  are  not  considered 
to  be  hazardous  wastes  and  thus  are 
exempt  from  hazardous  waste  regulation 
(e.g.,  sludges  and  byproducts  exhibiting 
a  characteristic  of  hazardous  waste  and 
being  reclaimed)  whereas  other 
hazardous  recyclable  materials  are 
considered  to  be  hazardous  wastes  and 
are  subject  to  regulation  including  all  of 
the  usually  applicable  hazardous  waste 
generator  regulations  [e.g.,  spent 
materials,  listed  sludges  and  listed 
byproducts  being  reclaimed).  In 
contrast,  the  State  regulations  cover 
virtually  all  hazardous  recyclable 
materials  under  some  level  of 
regulation.  However,  based  on  the 
perceived  level  of  risk,  different 
recyclable  materials  are  subject  to 
different  levels  of  regulation,  from  the 
least  regulated  Class  A  to  the  most 
regulated  Class  C. 

Initially,  the  State's  Class  A 
regulations  applied  only  to  recyclable 
materials  that  are  exempt  from  Federal 
regulation.  Thus  the  State  was  not 
required  to  seek  Federal  authorization 
for  these  regulations.  In  1995,  however, 
the  MADEP  expanded  the  Class  A 
category  to  include  many  recyclable 
materials  that  are  recycled  at  the  site  of 
generation.  Under  the  State  regulations, 
these  Class  A  recyclable  materials  must 
be  recycled  in  a  recycling  system  that  is 
completely  enclosed,  but  may  be  stored 
in  tanks  or  containers  prior  to  being 
recycled,  without  the  entire  storage  to 
recycling  process  being  completely 
enclosed.  Thus  the  Class  A  regulations 
now  apply  to  certain  federallt  regulated 
hazardous  wastes  that  are  recycled  on 
site  by  generators,  namely  those 
hazardous  recyclable  materials  that  are 
spent  materials,  listed  sludges  and  listed 
byproducts,  that  are  accumidated  or 
stored  on  site  before  being  recycled,  and 
that  are  recycled  through  a  process  that 
does  not  meet  all  of  the  conditions  for 
Federal  exemption  as  a  completely 
enclosed  recycling  process  set  out  in  40 


CFR  261.4(a)(8).  In  particular,  the  Class 
A  regulations  apply  to  Federally 
regulated  recyclable  materials  currently 
being  stored  by  about  136  generators 
with  stand  alone  solvent  stills/ 
distillation  units  and  to  Federally 
regulated  recyclable  materials  currently 
being  stored  by  about  40  generators  with 
stand  alone  silver  recover^'  units. 

The  EPA  is  proposing  to  authorize  the 
State's  Class  A  regulations  insofar  as 
they  apply  to  the  storage  of  recyclable 
materials  by  generators  with  stand  alone 
solvent  stills/distillation  units, 
generators  with  stand  alone  silver 
recovery  units,  and  any  other  generators 
who  may  store  Federally  regulated 
recyclable  materials  subject  to  the  Class 
A  regulations  in  the  future  {i.e.. 
generators  referenced  by  310  CMR 
30.212(10)).  Once  authorized,  the  Class 
A  regulations  will  become  part  of  the 
federally  approved  and  enforceable 
State  base  program  generator 
requirements. 

It  should  be  noted  that  the  State  is  in 
the  process  of  revising  its  Class  A 
regulations  (as  part  of  its  current 
update),  and  it  is  the  proposed  revised 
Class  A  regulations  which  the  EPA  is 
proposing  to  authorize.  The  EPA 
expects  to  authorize  the  final  State 
regulations,  once  they  are  adopted,  if 
they  are  the  same  as  the  proposed  State 
regulations.  If  the  final  State  regulations 
are  different  from  the  proposed  State 
regulations,  the  EPA  expects  to 
authorize  them  (without  an  additional 
round  of  public  comment)  if  but  only  if 
the  final  regulations  continue  to  meet 
the  RCRA  statutory  requirements  and 
are  a  logical  outgrowth  of  the  proposed 
regulations. 

The  proposed  authorization  does  not 
cover  the  Class  A  regulations  insofar  as 
they  apply  to  the  Federally  exempt 
recyclable  materials  referenced  by  310 
CMR  30.212(1)  through  (7),  as  the 
regulation  of  these  recyclable  materials 
is  beyond  the  scope  of  the  Federal 
RCRA  program.  The  authorization  also 
will  not  cover  the  Class  A  regulations 
insofar  as  they  apply  to  waste  oil  and 
specification  used  fuel  oil  as  referenced 
by  310  CMR  30.212(8)-(9),  since  the 
MADEP  has  not  yet  applied  to  be 
authorized  for  the  Federal  RCRA  Used 
Oil  program  (established  in  40  CFR  part 
279).  Finally,  the  authorization  will  not 
cover  the  State's  Class  B  and  Class  C 
regulations,  since  the  MADEP  has  not 
yet  applied  to  be  authorized  for  these 
regulations  (which  generally  relate  to 
off-site  non-generator  recycling). 

B.  Why  Is  the  EPA  Proposing  To  Make 
a  Federal  Regulation  Change? 

The  EPA  has  reviewed  the 
Massachusetts  Class  A  regulations  and 


determined  that  they  do  not  meet 
particular  requirements  for  State 
authorization  set  out  in  the  current  EPA 
regulations.  However,  the  EPA  also  has 
determined  that  the  Massachusetts  Class 
A  regulations  meet  the  RCRA  statutory 
test  of  protecting  human  health  and  the 
environment  and  are  at  least  as 
environmentally  protective  overall  as 
the  Federal  program.  Thus  the  EPA  is 
proposing  to  make  a  State-specific 
Federal  regulation  change  to  allow 
authorization  of  the  Massachusetts  Class 
A  regulations. 

1.  Differences  in  the  State  Class  A 
Regulations  Which  Preclude  a  Standard 
Authorization 

In  comparison  with  the  EPA 
regulations  applicable  to  storage  of 
hazardous  wastes  by  generators,  the 
Class  A  regulations  regarding  storage  of 
hazardous  recyclable  materials  by 
generators  differ  with  respect  to  various 
details.  For  example,  under  the  Federal 
regulations,  storage  of  hazardous  wastes 
without  TSDF  permits  by  LQGs  and 
SQGs  generally  is  limited  to  90  and  180 
days,  respectively.  In  contrast,  the  Class 
A  regulations  allow  recyclable  materials 
to  be  stored  pending  recycling  so  long 
as  there  is  no  "speculative 
accumulation."  This  t^fpically  allows 
storage  times  without  TSDF  permits  of 
a  year  or  longer.  The  EPA  regulations  on 
State  authorization  specify  that,  "(sltate 
law  must  require  [TSDF]  permits  for 
owners  and  operators  of  all  hazardous 
waste  management  facilities  required  to 
obtain  permits  under  40  CFR  peirt  270 
*    *    *  "40  CFR  271.13(a).  By  allowing 
generator  storage  times  without  TSDF 
permits  longer  than  the  Federal 
regulations,  the  Class  A  regulations  do 
not  comply  with  "this  current  EPA 
requirement  for  State  authorization. 

hi  addition,  the  Class  A  regulations 
impose  requirements  regarding  storage 
of  recyclable  materials  by  generators 
which  are  quite  different  from  the 
Federal  regulations  in  40  CFR  part  262 
regarding  generator  storage.  In  place  of 
the  Federal  categories  of  LQG,  SQG  and 
CESQG  (Massachusetts  VSQG),  the 
Class  A  regulations  establish  a  dual 
status  system.  Generators  are  classified 
as  LQGs  or  SQGs  or  VSQGs  with  respect 
to  wastes  to  be  shipped  off-site  based  on 
the  amount  of  such  wastes  to  be  shipped 
off-site.  Generators  are  separately 
classified  and  regulated  with  respect  to 
Class  A  recyclable  materials  based  on 
the  amounts  of  such  materials  (and  are 
placed  in  either  a  merged  LQG/SQG 
category  or  a  VSQG  category  for  that 
purpose).  The  resulting  differences 
between  the  State  and  Federal 
regulations  are  fully  described  in  a  EPA 
memorandiun  dated  July  8,  2002, 
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entided  'Massachusetts  RCRA  Program 
Update:  Issues  Regarding  Regulation  of 
Re<;vc  lable  Materials  Reclaimed  bv 
Generators  on  Site."  The  differences 
include  that  the  State  dues  not  count 
Class  A  recyclable  materials  in 
determining  generator  status  (for  wastes 
to  be  shipped  off-site),  resulting  in  some 
"sources  which  would  be  LQGs  under 
the  Federal  program  instead  being 
regulated  in  a  lesser-regulated  generator 
category  In  addition,  for  sources  which 
remain  LQGs  (notwithstanding  the 
difference  regarding  counting),  the  usual 
LQG  requirements  regarding 
( ontingencv  planning  and  training  do 
not  apply  to  the  parts  of  the  generator's 
site  handling  the  Class  A  hazardous 
reeve  Idble  materials.  Rather,  with 
respect  to  these  recyclable  materials, 
such  generators  are  instead  subject  to 
the  less  formal  and  detailed  C'lass  A 
requirements  regarding  emergency 
planning  and  training 

The  EP.A  is  committed  to  reexamining 
the  extfmt  of  flexibility  that  should  be 
emplowd  when  reviewing  .State  RCRA 
programs  In  connection  with  dnoth»'r 
part  of  Massachusetts   ECOS  program 
proposal,  the  EPA  is  creating  a  Work. 
Group  of  EP.'\  and  State  personnel  to 
examine  authorization  issues.  Without 
waiting  for  the  results  of  this  effort,  the 
EPA  nevertheless  has  employed  some 
flexibility  consistent  with  its  current 
regulati(ms  in  reviewmg  tht^ 
Massaihu.setts  RCRA  program  update. 
a>  indicated  by  its  proposed  approval  of 
some  Massachusetts  provisions  which 
differ  from  Federal  provisions, 
discussed  in  part  I.D.  above.  However. 
the  differences  between  the 
Massac husett.s  Class  A  regulations  and 
the  EPA  generator  storage  regulations 
are  greater  than  those  dfscussed  in  part 
I.D..  and  a  standard  authorization  of  the 
Class  A  regulations  is  pre(  ludt'd  under 
the  current  EP.A  State  authon/ation 
regulations  by.  for  example,  the 
difference  regarding  when  TSDF 
permits  are  required  Thus  the  EPA  is 
not  proposing  to  approve  the 
Massachusetts  (dass  A  regulations  as  a 
standard  authorization. 

2.  justification  for  Making  a  Change  To 
the  Federal  Regulations  Tf)  .Mlow  the 
.\uthorization 

The  EPA  is  persuaded  that  it  shouhi 
make  a  State-specific  regulation  (  hange 
to  its  Federal  regulations  to  enable  the 
authorization  of  the  Class  A  regulations 
The  Massachusetts  program 
comprehensively  regulates  hazardous 
wastes  that  are  recycled  on  site  by 
generators,  and  has  operated 
successfully  for  many  years.  The  State 
regulations  contain  incentives  that 
encourage  recycling  (e.g..  lower  fees  for 


generators  which  recycle).  In  its  ECOS 
project  application,  the  MADEP 
reported  that  as  of  1999.  over  490.000 
tons  of  wastes  were  recycled  under  its 
program,  as  opposed  to  90.000  tons  of 
hazardous  wastes  that  were  disposed. 
Basic  requirements  are  in  place  in  the 
State's  retvcling  program,  including  the 
requinmient  to  do  waste  determinations, 
the  requirement  to  obtain  hazardous 
waste  i.d.  numbt-rs  ((jxcept  for  VSQGs) 
and  safe  handling  requirements  While 
less  stringent  with  respect  to  certain 
details,  the  Massachusetts  program  is  at 
least  as  stringent  as  the  Federal  program 
overall    In  partii  ular.  the  .Massachusetts 
program  regulates  a  broader  universe  (A 
hazardous  recyclable  materials  than  are 
regulated  in  the  Federal  program.  Even 
if  the  to(  us  is  limited  to  Federally 
rt'gulated  wastes,  the  Massachusetts 
program  is  as  stringent  as  the  Federal 
program  overall.  It  regulates  the 
recycling  process  itself  as  well  as  prior 
hazardous  waste  storage,  unlike  the 
Federal  program  which  regulates  only 
the  storage  Finally,  some  of  the  State's 
more  string''iit  storagf  requirements 
(described  in  Part  l.L)  above)  have  been 
applied  to  the  storage  of  Class  A 
matt'ritils.  im  hiding  additional  labeling 
requirements  .iiid  ihf  [iroliibitioii  of  the 
use  of  open  tanks 

Thus  the  Massai:luisetts  Class  A 
regulations  meet  the  RCRA  statutory  test 
of  protec  ting  human  health  and  the 
environment,  dn<i  i onstitute  an 
acceptable  alternative  approach  (to 
rt'gulatiim  hazardous  recyclable 
iiiatiTiaK)  to  the  appro.ich  i.urrentlv  set 
forth  in  thf  P'ederal  regulations.  In 
addition,  the  EPA  recentlv  announced 
that  It  is  planning  to  propose  a  change 
to  its  regulations  to  revise  the  Federal 
RCRA  regulatory  recjuirements  with 
respect  to  recyclable  materials  that 
remain  in  use  in  a  continuous  industrial 
process  49  FR  112.5  1  (March  lU.  2002). 
This  is  a  part  of  the  EP/\'s  response  to 
the  courts  decision  in  As^ncintion  of 
Batten  Hfcvclers  v.  EPA.  208  F.3d  1047 
(D  C  Cir.  2000)  {•ABR").  which  set  aside 
a  portion  of  an  EPA  regulation  regarding 
niuuTal  [irocessing  industry  recyclable 
mattTiais  If  the  EPA  ultimately  adopts 
,i  re-gulation  exempting  rec  v(.lab!e 
materials  used  in  a  i  ontinuous 
industrial  process  from  Federal  RCR.'\ 
regulation,  this  exemption  is  likely  to 
cover  at  least  most  Class  .\  recyclable 
materials. 

The  EP,-\  does  not  believe  that  in  light 
of  the  ABB  decision,  it  should 
determine  now  that  all  C^lass  A  materials 
are  not  sub)e<t  to  Federal  regulation, 
and  thus  conclude  that  the  f  llass  A 
regulations  create  no  authorizatitm 
issues  Such  a  result  is  not  compelled  by 
the  court's  decision  and  would  prejudge 


the  EPA's  anticipated  general 
rulemaking  process.  However,  the  fact 
that  the  EPA  is  planning  to  move  in  the 
direction  of  reducing  regulation 
regarding  recyclable  materials  is  an 
additional  reason  counseling  in  favor  of 
authorizing  the  State's  program 
regarding  Class  A  recyclable  materials 
under  the  authority  of  a  special  EPA 
regulation.  As  mentioned  above,  the 
State's  Class  A  program  has  operated 
successfully  for  many  years.  Requiring 
the  State  to  now  change  that  program  to 
track  EPA  requirements  does  not  make 
sense  in  the  particular  circumstances, 
including  the  EPA's  announced 
intention  to  soon  change  the 
requirements. 

"The  EPA  is  proposing  to  make  the 
State-specific  change  to  its  Federal 
regulations  pursuant  to  a  proposal  for 
flexibility  submitted  by  the  MADEP 
under  the  ECOS  program.  Under  the 
joint  EPA/State  Agreement  to  Pursue 
Regulatory  Innovation,  the  EPA  agreed 
to  entertain  State  proposals  for 
flexibility  in  an  agreement  entered  into 
between  the  EPA  and  the  Environmental 
Council  of  .States.  See  63  FR  24784  (May 
.5.  1998).  As  specified  in  that  agreement, 
the  EPA  may  accept  State  proposals  to 
follow  alternative  regulatory 
requirements  when  (as  here)  the 
alternative  requirements  provide  at  least 
an  equivalent  overall  level  of 
environmental  protection  as  the 
standard  EPA  mandated  requirements. 

C.  What  Is  the  Proposed  Regulation 
Change? 

The  proposed  change  to  the  Federal 
regulations  which  will  enable  the  EPA 
to  grant  the  requested  flexibility  is  set 
out  at  the  end  of  this  document.  The 
EPA  proposes  to  amend  40  CFR  262.10 
to  add  a  paragraph  (k).  which  will 
specih'  that  generators  within 
Massachusetts  may  comply  with  the 
Class  A  regulations,  when  authorized, 
with  respect  to  the  recyclable  materials 
and  matters  covered  by  the 
authorization,  instead  of  complying 
with  certain  standard  EPA  regulations. 
The  EPA  proposes  to  have  this  new 
regulation  take  effect  immediately  upon 
its  final  promulgation.  The  EPA 
Administrator  has  delegated  one-time 
authority  to  the  Regional  Administrator, 
EPA  New  England,  to  make  this 
regulation  change. 

D.  What  Will  Be  the  Effect  of  the 
Proposed  Federal  Regulation  Change? 

The  proposed  change  to  the  Federal 
regulations  will  enable  the  EPA  to 
authorize  the  Massachusetts  regulations, 
since  the  Federal  regulations  will 
specify  that  the  State  regulations 
contain  acceptable  alternative  standards 


cf\rt>?n 
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for  Massachusetts.  The  State  regulations 
will  be  equivalent  to,  consistent  with 
and  no  less  stringent  than  these 
acceptable  alternative  standards. 
Allowing  the  alternative  standards  is 
justified  for  the  reasons  discussed  in 
part  II. B,  above.  In  particular,  the  EPA 
has  determined  that  the  alternative 
program  is  at  least  as  stringent  overall 
as  the  standard  EPA  RCRA  program. 
The  EPA  believes  that  it  has  the 
authority  to  approve  this  alternative 
program  under  the  RCRA  statute. 

However,  the  change  to  the  Federal 
regulations  will  not  itself  result  in  any 
change  to  the  legal  requirements 
applicable  to  generators  in 
Massachusetts.  Rather,  generators  will 
become  subject  to  the  proposed  revised 
Class  A  requirements  under  State  law 
when  they  are  adopted  in  final  form  by 
the  MADEP.  These  requirements  will  in 
turn  become  part  of  the  Federally 
enforceable  RCRA  program  when  they 
are  authorized  by  the  EPA.  For  the  sake 
of  efficiency,  the  EPA  is  proposing  to 
both  make  the  Federal  regulation  change 
and  to  authorize  the  State  regulations  in 
the  rulemaking  proposed  today.  Thus  in 
this  particular  case,  the  EPA  expects 
that  the  State  requirements  will  become 
authorized  and  federally  enforceable  at 
the  same  time  as  the  Federal  regulation 
change. 

Under  section  3006  of  RCRA,  the  EPA 
may  authorize  a  qualified  State  to 
administer  and  enforce  a  hazardous 
waste  program  within  the  State.  (See  40 
CFR  part  271  for  the  requirements  for 
authorization).  States  with  final 
authorization  administer  their  own 
hazardous  waste  programs  in  lieu  of  the 
Federal  program.  Following 
authorization,  the  EPA  continues  to 
have  independent  enforcement 
authority  under  RCRA  sections  3007, 
3008,  3013  and  7003. 

After  authorization.  Federal  rules 
written  imder  RCRA  provisions  which 
predate  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA)  no  longer 
apply  in  the  authorized  state.  Rather, 
the  authorized  State  regulations  apply 
in  lieu  of  such  Federal  requirements.  In 
addition,  new  Federal  requirements 
imposed  by  such  rules  do  not  take  effect 
in  an  authorized  state  until  the  state 
adopts  the  requirements. 

In  contrast,  under  section  3006(g)  of 
RCRA,  new  requirements  and 
prohibitions  imposed  by  HSWA  take 
effect  in  authorized  states  at  the  same 
time  that  they  take  effect  in  non- 
authorized  states.  The  EPA  is  directed  to 
carry  out  HSWA  requirements  and 
prohibitions  in  authorized  states  until 
the  state  is  granted  authorization  to  do 
so. 


This  proposed  rule,  if  finalized, 
would  be  promulgated  pursuant  to  non- 
HSWA  authority.  Thus  as  explained 
above,  the  alternative  standards 
contemplated  by  the  rule  will  take  effect 
in  Massachusetts  only  when  adopted  by 
Massachusetts  and  will  become 
Federally  enforceable  only  when 
authorized  by  the  EPA.  Once  they  take 
effect,  however,  they  will  apply  in  lieu 
of  the  EPA  program  with  respect  to  the 
recyclable  materials  and  matters 
covered  by  the  authorization.  For 
example,  generators  storing  solvents  for 
recycling  in  stand  alone  stills/ 
distillation  units  will  be  able  to  store 
such  solvents  without  permits  for  more 
than  the  90  or  180  days  set  out  in  the 
Federal  regulations,  so  long  as  they  do 
not  engage  in  "speculative 
accumulation." 

Of  course,  generators  still  will  need  to 
comply  with  any  other  applicable  RCRA 
requirements  in  addition  to  the  Class  A 
requirements.  For  example,  generators 
storing  some  wastes  for  recycling  and 
other  wastes  for  disposal  will  need  to 
comply  with  the  authorized  State 
requirements  regarding  wastes  being 
stored  for  disposal  with  respect  to  those 
other  wastes.  In  addition,  generators 
will  need  to  comply  with  any  applicable 
Federal  requirements  which  are  being 
directly  implemented  by  the  EPA  within 
Massachusetts  pursuant  to  HSWA.  i.e.. 
all  HSWA  requirements  for  which  the 
State  has  not  yet  been  authorized. 

In  particular,  the  State  has  not  yet 
been  authorized  for  and  the  EPA  is 
continuing  to  administer  within 
Massachusetts  the  air  emission 
standards  for  tanks  and  containers  set 
out  in  40  CFR  part  265,  subpart  CC  ("CC 
regulations").  These  regulations  are 
applicable  to  many  large  quantity 
generators  storing  solvents,  among 
others.  Following  authorization  of  the 
Class  A  regulations,  the  EPA  plans  to 
administer  and  enforce  these  CC 
regulations  within  Massachusetts  as 
follows.  First,  only  generators  which  are 
classified  as  large  quantity  generators 
imder  the  State  regulations  will  be 
considered  subject  to  the  CC 
regulations.  That  is,  the  EPA  will  utilize 
the  Massachusetts  counting  rules  when 
administering  the  CC  rule  within 
Massachusetts.  This  will  avoid 
generators  needing  to  do  two  separate 
State  and  Federal  status  calculations. 
Second,  however,  any  generators  which 
are  classified  as  large  quantity 
generators  under  the  State  regulations 
with  respect  to  any  part  of  their  site  will 
be  subject  to  the  CC  regulations 
throughout  their  sites.  Large  quantity 
generators  storing  solvents  will  need  to 
comply  with  all  applicable  requirements 
imposed  by  the  CC  regulations,  whether 


the  solvents  are  being  stored  for 
disposal  or  recycling.  That  is,  the  EPA 
will  not  utilize  the  Massachusetts  dual 
status  concept  when  administering  the 
CC  rule  within  Massachusetts.  The  EPA 
expects  that  any  generator  which  is  a 
LQG  will  tcike  the  steps  required  under 
the  CC  rule  to  prevent  hazardous  air 
emissions,  just  as  such  generators  are 
subject  to  all  applicable  Clean  Air  Act 
requirements  whether  they  dispose  of 
their  wastes  or  recycle. 

E.  For  How  Long  Will  the  Proposed 
Authorization  Continue? 

Unlike  the  proposed  authorization  of 
the  Labs  XL  project  regulations 
discussed  in  Part  III  below,  the 
proposed  authorization  of  the 
Massachusetts  ECOS  project  regulations 
will  continue  indefinitely.  The  EPA 
believes  this  is  justified  based  on  the 
long  successful  operation  of  the 
Massachusetts  Class  A  program,  i.e..  no 
further  assessment  is  necessary  prior  to 
the  permanent  authorization  of  this 
RCRA  program  element.  Of  course,  like 
any  other  authorized  program  element, 
the  Massachusetts  Class  A  program  will 
be  subject  to  EPA  oversight  and  possible 
future  revision.  But  absent  future  EPA 
action  to  modify  or  rescind  the  action, 
the  authorization  will  continue. 

If  the  EPA  issues  future  final 
regulations  changing  the  status  of 
recyclable  materials  used  in  a 
continuous  industrial  process  under 
Federal  RCRA  regulation,  portions  of 
the  Massachusetts  Class  A  program  now 
proposed  to  be  authorized  could  then 
become  beyond  the  scope  of  Federal 
regulation.  If  and  when  any  revised 
national  regulations  take  effect,  the  EPA 
will  then  address,  in  connection  with  a 
later  update  of  the  Massachusetts  RCRA 
program,  the  effect  of  the  national 
regulations  on  the  Massachusetts 
program. 

III.  Proposed  Extension  of  Site-Specific 
Regulations  for  New  England 
Universities'  Laboratories  XL  Project  To 
Enable  EPA  To  Authorize  Certain 
Portions  of  the  Massachusetts 
Revisions;  Proposed  Authorization  of 
Massachusetts  XL  Project  Regulations 

A.  What  Is  the  New  England 
Universities'  Laboratories  XL  Project? 

Project  XL — 'excellence  and 
Leadership"  was  announced  in  May 
1995  as  a  part  of  the  National 
Performance  Review  and  the  EPA's 
effort  to  reinvent  environmental 
protection.  See  60  FR  27282  (May  23. 
1995).  Project  XL  provides  a  limited 
number  of  private  and  public  regulated 
entities  an  opportunity  to  develop  pilot 
projects  to  provide  regulatory  flexibility 
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that  will  result  in  environmental 
protection  that  is  superior  to  what 
would  be  achieved  through  compliance 
with  current  standard  regulations  and 
reasonably  anticipated  future 
regulations. 

One  of  the  projects  that  has  been 
approved  under  Project  XL  is  the  New 
England  Universities'  Laboratories 
project.  A  Project  XL  proposal  that  the 
EPA  exercise  flexibility  under  RCRA 
was  developed  for  the  University  of 
Massachusetts — Boston.  Boston.  MA. 
Boston  College,  Chestnut  Hill,  MA,  and 
the  University  of  Vermont,  Burlington, 
VT  (the  "participating  universities  ").  A 
Final  Project  Agreement  approving  the 
proposal  was  signed  by  the  EPA,  the 
participating  universities,  the  MADEP 
and  the  Vermont  Department  of 
Environmental  Conservation,  on 
September  28.  1999.  Pursuant  to  that 
agreement,  the  participating  universities 
have  been  allowed  to  comply  with 
Environmental  Management  Plans 
(EMPs)  covering  their  laboratories  in 
place  of  certain  standard  requirements 
for  hazardous  waste  generators,  during  a 
trial  period.  In  order  to  allow  this 
experiment,  the  EPA  adopted  special 
regulations  during  1999  which  are  set 
forth  in  40  CFK  262  10())  and  40  CFR 
262.100-108.  See  64  FR  52380 
(September  28,  1999)  (final  rulemaking) 
and  64  FR  40696  duly  27,  1999) 
(proposed  rulemaking).  The  reasons  for 
approving  the  special  EPA  regulations 
are  fully  set  forth  in  those  rulemaking 
notices  and  will  not  be  repeated  here. 
Like  the  special  regulation  discussed  in 
part  II  above  in  connection  with  the 
proposed  ECOS  project,  the  special  EPA 
regulations  were  designed  to  enable  the 
EPA  to  authorize  State  regulations  that 
are  different  from  the  standard  EP.^ 
regulations.  Also  like  the  ECOS  projet  t. 
the  actual  implementation  of  the  XL 
project  requires  the  adoption,  and 
Federal  authorization,  of  State 
regulations. 

Following  the  adoption  of  EPAs 
special  Project  XL  regulations,  both 
Massachusetts  and  Vermont  adopted 
regulations  setting  alternative  standards 
for  laboratories  at  the  participating 
universities.  The  Vermont  regulations 
were  authorized  by  the  EPA  and  became 
part  of  the  Federally  enforceable 
Vermont  RCRA  program  on  October  26. 
2000.  See  65  FR  64164.  The 
Massachusetts  regulations  are  in  effect 
under  State  law  and  now  have  been 
submitted  to  the  EPA  to  be  authorized 
as  part  of  the  current  update  of  the 
Massachusetts  RCRA  program. 


B  Whv  Is  the  EPA  Proposing  To  Extend 
the  Expiration  Date  of  Its  XL  Project 
Regulations^ 

The  New  England  Universities' 
Laboratories  XL  project  was  initially 
planned  to  run  for  four  years 
(September  1999  through  September 
2003)  Thus  the  EPA  project  regulations 
currently  have  an  expiration  date  of 
September  30,  2003.  See  40  CFR 
262.108 

The  EPA  conducted  a  mid-term 
evaluation  of  the  project  between 
September  2001  and  September  2002. 
As  set  out  in  the  mid-term  evaluation 
report,  the  project  has  shown  great 
success  in  some  important  areas: 
developing  EMPs,  training  staff, 
increasing  awareness,  shifting  attitudes 
and  behaviors,  improving  the  range  of 
activities  that  determine  compliance 
and  emergency  preparedness,  and 
demonstrating  that  the  environmental 
management  system  approach  to 
managing  laboratory  waste  is  gaining 
hold  and  making  progress.  See  Project 
in  Excellence  and  Leadership:  New 
England  Universities'  Laboratories  Mid- 
Term  Evaluation;  Piloting  Superior 
Environmental  Performance  in  Labs. 
EPA  lOO-R-02-005  (September  2002), 
page  5.  On  the  other  hand,  the  project 
has  not  to  date  shown  the  expected 
successes  in  other  areas  such  as 
chemical  reuse  and  redistribution  and 
pollution  prevention.  Id.  The 
implementation  of  the  EMPs  proved  to 
be  complex,  and  took  somewhat  longer 
than  anticipated,  resulting  in  delays  in 
aggressively  focusing  on  reuse, 
redistribution  and  pollution  prevention. 
However,  efforts  to  encourage  pollution 
prevention  and  "Green  Chemistry" 
practices  have  begun  to  be  more  widely 
endorsed  by  faculty,  and  the  EPA  hopes 
and  expects  that  they  will  bear  fruit  in 
the  next  several  years. 

Taking  account  of  both  the  progress 
that  has  been  made  and  the  remaining 
issues,  the  EPA  (with  the  ccmcurrence  of 
the  MADEP  and  VTDEC)  believes  that 
the  appropriate  course  of  action  is  to 
extend  the  project's  expiration  date  by 
three  vears,  i.e.,  to  September  30,  2006. 
This  will  allow  for  a  further  period  of 
evaluation,  including  a  further  test  of 
whether  the  universities  will  succeed  in 
their  efforts  to  implement  significant 
chemical  reuse  and  redistribution  and 
pollution  prevention.  In  light  of  the 
success  that  has  occurred  in  EMP 
development  and  implementation,  the 
EP.-\  believes  that  the  continuation  of 
this  project  should  provide  a  superior 
level  of  environmental  performance  in 
comparison  to  an  immediate  return  to 
standard  RCRA  regulation. 


In  addition,  the  EPA  Office  of  Solid 
Waste  ciirrently  is  analyzing  issues 
regarding  the  management  of  hazardous 
waste  in  laboratories,  using  a  discussion 
group  of  EPA  Headquarters  and 
Regional  personnel,  which  is  expected 
to  be  followed  by  stakeholder  meetings. 
This  process  may  result  in  changes  to 
the  EPA  requirements  or  the  way  the 
EPA  interprets  its  requirements 
regarding  laboratories.  The  proposed 
three-year  extension  of  the  New  England 
Universities'  Laboratories  XL  project 
will  allow  the  three  participating 
universities  to  continue  to  follow  the 
alternative  project  requirements  while 
the  EPA  considers  whether  to  make 
changes  in  national  policy.  This  will 
avoid  those  universities  needing  to 
terminate  the  project,  prior  to  the  EPA 
having  a  chance  to  consider  whether 
standard  RCRA  requirements  applicable 
to  university  laboratories  should  be 
changed.  The  continuation  of  the  project 
also  should  provide  information  that  is 
useful  to  the  EPA  as  it  analyzes  the 
potential  national  impact  of  making 
changes  regarding  the  management  of 
hazardous  waste  in  laboratories. 

C.  What  Is  the  Proposed  Federal 
Regulation  Change? 

The  proposed  Federal  regulation 
change  will  extend  the  expiration  date 
in  40  CFR  262.108  from  September  30. 
2003  to  September  30.  2006.  The  other 
special  EPA  regulations  adopted  to 
allow  the  implementation  of  the  New 
England  Universities'  Laboratories  XL 
project  will  stay  the  same.  The  proposed 
regulation  change  is  set  out  at  the  end 
of  this  document.  The  EPA  proposes  to 
have  this  regulation  change  take  effect 
immediately  upon  its  promulgation.  The 
EPA  Administrator  has  delegated  one- 
time authority  to  the  Regional 
Administrator,  EPA  New  England,  to 
make  this  regulation  change, 
Massachusetts  and  Vermont  also  are  in 
the  process  of  changing  their  State 
regulations  to  e.xtend  the  expiration  date 
of  this  XL  project  to  September  30, 
2006.  The  EPA  and  other  signatories 
also  are  proposing  to  amend  the  Final 
Project  Agreement  for  this  XL  project  to 
extend  the  expiration  date,  with  aimual 
reporting  obligations  also  being 
extended  and  all  other  provisions  of  the 
agreement  remaining  the  same. 

D.  What  Will  Be  the  Effect  of  the 
Proposed  Federal  Regulation  Change? 

The  proposed  change  to  the  Federal 
regulations  will  enable  the  EPA  to 
authorize  the  Massachusetts  and 
Vermont  regulations  governing  the  New 
England  Universities'  Laboratories  XL 
project  through  September  30,  2006.  In 
Vermont's  case,  the  State  regulations 
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already  have  been  authorized  through 
September  30,  2003,  and  the  EPA 
expects  to  extend  this  authorization 
through  September  30,  2006  in  a 
separate  rulemaking.  In  Massachusetts' 
case,  the  State  regulations  (310  CMR 
30.354)  have  been  submitted  to  the  EPA 
to  be  authorized  as  part  of  this  ciurent 
update  of  the  Massachusetts  RCRA 
program.  The  EPA  proposes  to  grant  this 
authorization  through  September  30, 
2006,  following  public  comment,  as  part 
of  this  rulemaking,  once  the  currently 
proposed  updated  Massachusetts  RCRA 
regulations  have  been  adopted  in  final 
form. 

The  different  effects  of  authorization 
regarding  HSWA  and  non-HSWA  rules 
was  discussed  above  in  part  II.D.  The 
proposed  extension  to  the  Federal  XL 
project  regulation  would  be 
promulgated  pursuant  to  non-HSWA 
authority.  Thus  the  extension  will  take 
effect  in  Massachusetts  only  when 
adopted  by  Massachusetts  and  will 
become  Federally  enforceable  only 
when  the  State  regulations  containing 
the  extension  are  authorized  by  the 
EPA. 

rv.  Statutory  and  Executive  Order 
Reviews 

The  EPA  has  examined  the 
cumulative  effects  of  the  proposed  State 
authorization  decisions  discussed 
above,  and  the  two  proposals  to  make 
changes  to  the  Federal  regulations,  and 
reached  the  conclusions  set  out  below. 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order. defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  effect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof; 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Because  the  annualized  cost  of  these 
proposed  actions  will  be  significantly 
less  than  $100  million  and  because 
these  proposed  actions  will  not  meet 
any  of  the  other  criteria  specified  in  the 
Executive  Order,  it  has  been  determined 
that  this  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  the  Executive  Order  and  is 
therefore  not  subject  to  OMB  review. 

B.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  final 
rule.  These  proposed  actions  will 
authorize  or  enable  the  authorization  of 
state  requirements  for  the  purpose  of 
RCRA  3006  and  will  impose  no 
additional  requirements  beyond  those 
imposed  by  State  law.  Therefore,  they 
will  require  no  information  collection 
activities  subject  to  the  Paperwork 
Reduction  Act.  In  addition,  no  Federal 
reporting  obligations  have  been 
established  under  the  ECOS  project. 
Rather,  the  EPA  will  monitor  this 
project  through  its  regular  oversight  of 
the  Massachusetts  RCRA  program. 
Finally,  the  New  England  Universities' 
Laboratories  XL  project  applies  to  onlv 
three  universities,  and  any  reporting 
obligations  for  nine  or  fewer  sources  are 
not  subject  to  the  Paperwork  Reduction 
Act.  Therefore  no  information  collection 
request  (ICR)  will  be  submitted  to  OMB 
for  review  under  tlie  Paperwork 
Reduction  Act. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.,  generally  requires  an 
agency  to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  under  the 
Administrative  Procedure  Act  or  other 
statute,  unless  the  agency  certifies  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  govermnental 
jurisdictions. 

These  actions  authorize  or  enable  the 
authorization  of  state  requirements  for 
the  purpose  of  RCRA  3006  and  impose 
no  additional  requirements  beyond 
those  imposed  by  state  law.  In  addition, 
the  two  proposed  Federal  regulatory 
changes  will  increase  regulator\' 
flexibility,  which  should  have  a  positive 
economic  effect  on  small  entities.  In 
determining  whether  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  Regulatory  Flexibility  Act,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact,  since  the 
primar}'  purpose  of  any  regulator}' 
flexibility  analysis  would  be  to  identif\- 
and  address  regulator}'  alternatives 
"which  minimize  any  significant 
economic  impact  of  the  proposed  rule 
on  small  entities."  5  U.S.C.  603  and  604. 
Thus,  an  agency  may  certif\'  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  if  the  rule  relieves  regulator} 
burden,  or  otherwise  has  a  positive 
economic  effect  on  all  of  the  small 
entities  subject  to  the  rule.  Accordingly, 
the  EPA  hereby  certifies  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Thus  a 
regulator}'  flexibility  analysis  is  not 
required  to  be  prepared  under  thai  Act. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995,(UMRA).  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  Si  00  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  the  EPA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
if  the  Administrator  publishes  with  the 
final  rule  an  explanation  why  that 
alternative  was  not  adopted.  In  addition, 
before  the  EPA  establishes  any 
regulator}'  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments  about  the 
regulatory  requirements,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
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the  development  of  the  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  the 
section  202  and  205  requirements  do 
not  apply  to  this  proposed  action 
because  the  proposed  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  annual  expenditiires  of  $100 
million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector.  Costs  to  State,  local 
or  tribal  govermnents  and  the  private 
sector  already  exist  under  the  State 
program,  and  the  proposed  actions  will 
not  impose  any  additional  obligations 
on  regulated  entities.  In  fact,  the  EPA's 
approval  of  State  programs  generally 
may  reduce,  not  increase,  compliance 
costs  for  the  private  sector,  by  reducing 
the  need  for  companies  to  comply  with 
Federal  requirements  in  addition  to 
State  requirements.  Further,  as  it  applies 
to  the  State,  this  action  does  not  impose 
a  Federal  intergovernmental  mandate 
because  UMRA  does  not  cover  duties 
arising  from  voluntary  participation  in  a 
Federal  program,  such  as  Massachusetts 
voluntary  decision  to  operate  the  RCRA 
program. 

Because  this  action  will  authorize  pre- 
existing requirements  under  state  law 
and  will  not  impose  any  additional 
enforceable  duties  beyond  those 
required  by  state  law,  it  also  will  not 
uniquely  affect  small  governments,  as 
described  in  section  203  of  UMRA.  Thus 
the  requirements  of  section  203  that  the 
EPA  develop  a  small  government  agency 
plan  will  not  apply  to  this  rule. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  the  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  Federalism 
implications."  "Policies  that  have 
Federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

The  proposed  actions  will  not  have 
Federalism  implications,  as  defined  in 
the  Executive  Order,  because  they 
merely  authorize  (or  enable  the 
authorization  of)  state  requirements  as 
part  of  the  State  RCR.\  hazardous  waste 
program,  without  altering  the 
relationship  or  the  distribution  of  power 


and  responsibilities  established  by 
RCRA. 

F  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Govemnients 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  the 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
imphcations. "  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  'substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  the  Indian  tribes." 

The  proposed  actions  will  not  have 
tribal  implications,  as  defined  by  the 
Executive  Order,  because  they  will  have 
no  direct  effect  on  Indian  lands.  As 
noted  in  part  I.E.  above,  Massachusetts 
is  not  authorized  to  administer  the 
RCRA  program  in  Indian  country 
Rather,  the  EPA  directly  administers  the 
Federal  RC:!^^  program  in  Indian 
country  within  Massachusetts. 

G  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045.  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  applies  to  any 
rule  that:  (1 )  Is  determined  to  be 
"economically  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
concerns  an  environmental  health  or 
safety  risk  that  the  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 

Agencv 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  rule  as  defined 
by  Executive  Order  12866.  In  addition, 
it  does  not  concern  environmental 
health  or  safety  risks  that  the  EPA  has 
reason  to  believe  may  have  a 
disproportionate  effect  on  children. 

As  discussed  in  parts  II  and  III  above, 
the  EPA  has  determined  that  the 
regulatorv  flexibility  to  be  allowed  by 
the  two  proposed  Federal  regulatory 
changes  will  not  create  health  and  safety 


risks.  In  any  event,  the  particular  RCRA 
program  elements  affected  do  not  pose 
any  disproportionate  risks  to  children. 
As  discussed  in  part  I  above,  the 
standard  authorization  portion  of  this 
rule  simply  authorizes  Massachusetts 
regulations  which  are  equivalent  to 
previously  established  Federal  RCRA 
requirements.  Authorizing  State 
regulations  which  equivalently  protect 
the  environment,  in  place  of  Federal 
regulations,  does  not  create  any 
disproportionate  risks  to  children. 


H.  Executive  Order  1321 1 :  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211  because  that 
Executive  Order  applies  only  to  rules 
that  are  "significant"  under  Executive 
Order  12866.  and  this  rule  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  the  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g..  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
the  EPA  to  provide  Congress,  through 
OMB,  explanations  when  the  Agency 
decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

This  proposed  rule  does  not  involve 
technical  standards  covered  by 
voluntary  consensus  standards.  In 
addition,  under  RCRA  section  3006(b), 
the  EPA  grants  a  State's  application  for 
authorization  as  long  as  the  State  meets 
the  criteria  required  under  RCRA.  It 
would  thus  be  inconsistent  with 
applicable  law  for  the  EPA,  when  it 
reviews  a  State  authorization 
application,  to  require  the  use  of  any 
particular  voluntary  consensus  standard 
in  place  of  another  standard  that 
satisfies  the  requirements  of  RCRA 
Therefore,  the  EPA  did  not  consider  the 
use  of  any  voluntary  consensus 
standards  in  developing  this  rule. 
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List  of  Subjects 

40  CFR  Part  262 

Environmental  protection,  Hazardous 
waste,  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste,  Indians-lands, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Authority:  The  proposed  Federal 
regulation  changes  will  be  made  under  the 
authority  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  sections  2002  and 
3002,  42  U.S.C.  6912  and  6922.  The  proposed 
authorizations  of  the  Massachusetts  revisions 
will  be  made  under  the  authority  of  RCRA 
sections  2002  and  3006,  42  U.S.C.  6912  and 
6926. 

Dated:  October  7,  2003. 

Ira  W.  Leighton, 

Acting  Regional  Administrator,  EPA  New 
England. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  262— STANDARDS  APPLICABLE 
TO  GENERATORS  OF  HAZARDOUS 
WASTE 

1.  The  authority  citation  for  part  262 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6906,  6912.  6922- 
6925.  6937,  and  6938. 

Subpart  A — General 

2.  Section  262.10  is  amended  by 
adding  paragraph  (k)  to  read  as  follows: 

§  262.1 0    Purpose,  scope  and  applicability. 

***** 

(k)  Generators  in  the  Commonwealth 
of  Massachusetts  may  comply  with  the 
State  regulations  regarding  Class  A 
recyclable  materials  in  310  C.M.R. 
30.200.  when  authorized  by  the  EPA 
under  40  CFR  part  271,  with  respect  to 
those  recyclable  materials  and  matters 
covered  by  the  authorization,  instead  of 
complying  with  the  hazardous  waste 
accumulation  requirements  of  §  262.34, 
the  reporting  requirements  of  §  262.41, 
the  storage  facility  operator 
requirements  of  40  CFR  parts  264  and 
265  and  the  permitting  requirements  of 
40  CFR  part  270.  Such  generators  must 
also  comply  with  any  other  applicable 
requirements,  including  any  applicable 
authorized  State  regulations  governing 
hazardous  wastes  not  being  recycled 
and  any  applicable  Federal 


requirements  which  are  being  directly 
implemented  by  the  EPA  within 
Massachusetts  pursuant  to  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984. 

Subpart  J — University  Laboratories  XL 
Project — Laboratory  Environmental 
Management  Standard 

3.  Section  262.108  is  revised  to  read 
as  follows: 

§262.108  -When  will  this  subpart  expire? 

This  subpart  will  expire  on  September 
30,  2006. 

PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

EPA  proposes  to  grant  Final 
authorization  under  part  271  to  the 
Commonwealth  of  Massachusetts  for 
revisions  to  its  hazardous  waste 
program  under  the  Resource 
Conservation  and  Recovery  Act. 

[FK  Doc.  03-26321  Filed  10-20-03:  8:45  am] 

BILUNG  CODE  6560-50-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

46  CFR  Part  4 

[USCG-2001-8773] 

RIN  1625-AA27  (formerly  2115-AG07) 

Marine  Casualties  and  Investigations; 
Chemical  Testing  Following  Serious 
Marine  Incidents 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking: 

reopening  of  comment  period. 

SUMMARY:  The  Coast  Guard  is  reopening 
the  comment  period  on  the  notice  of 
proposed  rulemaking  for  "Marine 
Casualties  and  Investigation;  Chemical 
Testing  Following  Serious  Marine 
Incidents"  published  in  the  Federal 
Register  on  February  28,  2003. 
Hurricane  Isabel  forced  the  closure  of  all 
Federal  Government  offices  in  the 
Washington,  DC,  metropolitan  area  and 
the  public  meeting  scheduled  for 
September  19,  2003,  was  not  held.  As  a 
result  of  the  limited  number  of 
participants  who  registered  to  attend 
that  meeting,  the  Coast  Guard  has 
decided  not  to  reschedule  the  meeting 
and  is  instead  reopening  the  comment 
period  to  allow  submission  of  additional 
comments  to  the  docket. 
DATES:  Comments  must  reach  the  docket 
on  or  before  November  20,  2003. 


ADDRESSES:  You  may  submit  comments 
identified  by  Coast  Guard  docket 
number  USCG-2001-8773  to  the  Docket 
Management  Facility  at  the  U.S. 
Department  of  Transportation  (DOT).  To 
avoid  duplication,  please  use  only  one 
of  the  following  methods: 

(1)  Web  Site:  http://dms.dot.gov. 

(2)  Federal  eRulemaking  Portal: 
http://www.regulations.gov. 

(3)  Mail:  Docket  Management  Facility. 
DOT,  400  Seventh  Street  SW., 
Washington.  DC  20590-0001. 

(4)  Fax:  (202)493-2251. 

(5)  Delivery:  Room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building.  400 
Seventh  Street  SW.,  Washington.  DC, 
between  9  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
The  telephohe  number  is  (202)  366- 
9329. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  on  the  proposed  rule,  call  Mr. 
Robert  C.  Schoening,  Drug  and  Alcohol 
Program  Manager,  telephone  (202)  267- 
0684;  or  e-mail  him  at 
Rschoening&comdt. uscg.mil.  For 
questions  on  viewing  material  in  the 
docket,  call  Andrea  M.  Jenkins.  Program 
Manager.  Docket  Operations.  DOT, 
telephone  (202)  366-0271. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  materials,  All 
comments  received  will  be  posted, 
without  change,  to  http://dms.dot.gov 
and  will  include  any  personal 
information  you  have  provided.  We 
have  an  agreement  with  the  DOT  to  use 
the  Docket  Management  Facility  even 
though  the  Coast  Guard  has  recently 
transferred  to  DHS.  Please  see  the  DOT's 
statement  on  the  Privacy  Act  three 
paragraphs  below. 

Submitting  comments:  If  you  submit  a 
comment,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [USCG-2001-8773]. 
indicate  the  specific  section  of  this 
document  to  which  each  conunent 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  electronic 
means,  mail,  fax,  or  delivery  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  S'^z  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
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envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period  in  developing  the 
final  rule. 

Viewing  comiupnts  and  documents: 
To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://dms.dot.gov  at  any  time  and 
conduct  a  simple  search  using  the 
docket  number.  You  may  also  visit  the 
Docket  Management  Facility  in  room 
PL-401  on  the  Plaza  level  of  the  Nassif 
Building,  400  Seventh  Street  SVV.. 
Washington.  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Pnvacv  Act:  Anyone  can  search  the 
electronic  form  of  all  comments 
received  into  anv  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  or  the  like)  You 
may  review  the  DOT's  statement  on  the 
Privacy  Act  in  the  Federal  Register 
published  on  April  U.  iOOO  [ti.5  FR 
194771,  or  you  mav  visit  http:// 
dms  dot  gov 

Regulatory  History 

On  Febniarv  28,  2003.  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  |68  FR  96221  proposing 
changes  to  the  alcohol  testing 
requirements  for  commercial  vessels 
following  a  serious  marine  incident. 

On  August  28,  200-!,  the  Cloast  Guard 
published  a  notice  in  the  Federal 
Register  [68  FR  50992 1,  announcing  a 
public  meeting  and  reopening  the 
NPRM  comment  period 

Background  Information 

The  1998  Coast  Guard  Authorization 
Act  requires  the  Coast  Guard  to 
establish  procedures  ensuring  altohol 
testing  is  conducted  within  two  hour-<  of 
a  serious  marine  casualty.  The  Coast 
Guard  proposes  to  establish 
requirements  for  testing  within  the 
statutory  time  limits,  to  expand  the 
existing  requirements  for  commercial 
vessels  to  have  alcohol  testing  devices 
on  board,  and  to  authorize  the  use  of  a 
wider  variety  of  testing  devices. 

For  further  information,  the  public 
should  review  the  NPRM  published  in 
the  Federal  Register  1 68  FR  9622].  and 
for  questions  concerning  that  document 
contact  Mr.  Robert  C.  Schoening  who  is 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Additional  Comment  Period 

In  response  to  seven  comments  to  the 
NPRM  requesting  a  public  meeting,  the 
Coast  Guard  had  scheduled  a  public 


meeting  for  September  19,  2003.  As  a 
result  of  Hurricane  Isabel  forcing  the 
closure  of  all  Federal  Government 
offices  in  the  Washington,  D(^. 
metropolitan  area,  the  public  meeting 
was  not  held.  In  its  notice,  the  Coast 
Guard  had  asked  those  planning  to 
speak  at  the  meeting  to  register  by 
September  17,  2003. 

By  the  close  of  business  on  September 
17.  2003.  nine  persons  had  registered  to 
attend  the  public:  meeting,  with  seven 
requesting  to  speak.  Of  the  seven 
persons  who  originally  submitted 
( Dmments  requesting  a  meeting,  only 
twt)  had  registered  to  attend  and  to 
make  a  presentation. 

As  a  result  of  the  limitt^d  number  of 
participants  who  registered  to  attend  the 
meeting,  the  Coast  Guard  has  decided 
not  to  reschedule  the  meeting  and  is. 
instead,  reopening  the  comment  period 
for  an  additional  30  days  from  the  date 
of  this  notu  e 

This  additional  31)-day  comment 
period  should  be  .ulequate  time  for 
those  who  had  [ilanned  to  attend  the 
publi(   meeting  to  submit  further 
comments  to  the  docket. 

Uat.'.l   (>lob»T  14,  2U03. 
Joseph  [.  .\ngelo, 

Director  ot  Stan^iani^  Manne  Safety.  Securitv 
fr  iViv/ronnirn/iW  Hmtn  tion 
(FR  Doc.  0.3-2H.S12  Kil.'d  Hy-Hh-iH   H  4t  dm] 
BILUNG  CODE  4910-15-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2910;  MB  Docket  No.  03-208,  RM- 
10793] 

Radio  Broadcasting  Services;  Arthur 
and  Hazelton,  NO 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Propo.sed  rule. 


SUMMARY:  The  Audio  Division  requests 
( omments  on  a  petition  filed  by  Vision 
Media  Incorporated  proposing  the 
substitution  of  Channel  280C1  for 
Channel  280C3  at  ,\rthur.  North  Dakota, 
and  the  modification  of  Station 
KVMI(FM)'s  licen.se  accordingly.  To 
accommodate  the  upgrade,  we  also 
proposed  the  substitution  of  Channel 
277C  for  vat:ant  Channel  28()C  at 
Hazelton,  North  Dakota.  Channel  280C1 
can  be  substituted  at  Arthur  in 
compliance  with  the  (Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
48.5  kilometers  (30.1  miles)  northwest 
at  petitioners  requested  site.  The 


coordinates  for  Channel  280C1  at  Arthur 
are  47-19-35  North  Latitude  and  97- 
46-15  West  Longitude.  Additionally. 
Channel  277C  can  be  substituted  at 
Hazelton  with  a  site  restriction  of  51.6 
kilometers  (32.0  miles)  west  at 
petitioner's  requested  modified  site.  The 
coordinates  for  Channel  277C  at 
Hazelton  are  46-22-06  North  Latitude 
and  100-55-49  West  Longitude.  Since 
both  Arthur  and  HazeUon  are  located 
within  320  kilometers  (200  miles)  of  the 
U.S-(Canadian  border,  concurrence  of 
the  Canadian  government  has  been 
requested.  In  accordance  with  Section 
1 .420(g)(3)  of  the  Commission's  Rules, 
we  will  not  accept  competing 
expressions  of  interest  for  the  use  of 
Channel  280C1  at  Arthur.  North  Dakota. 
DATES:  Comments  must  be  filed  on  or 
before  November  24.  2003.  reply 
comments  on  or  before  December  9. 
2003. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Michael  W.  Richards.  Esq., 
Fletcher,  Heald  &  Hildreth,  P.L.C,  1700 
North  17th  Street,  11  th  Floor,  Arlington, 
Virginia  22209. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald.  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MB  Docket  No. 
03-208,  adopted  October  1,  2003.  and 
released  October  3,  2003.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257),  445  12th  SU-eet.  SW,. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex,  International,  Portals  II,  445 
12th  Street.  SW..  Room  CY-B402. 
Washington.  DC  20054.  telephone  202- 
863-2893.  facsimile  202-863-2898.  or 
via  e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 
For  information  regarding  proper  filing 
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procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  North  Dakota,  is 
amended  by  removing  Channel  280A  ' 
and  adding  Channel  280C1  at  Arthiu; 
and  by  removing  Chaimel  280C  and 
adding  Channel  277C  at  Hazelton. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

[FR  Doc.  03-26499  Filed  10-20-03;  8:45  am] 
BILUNG  CODE  671 2-01 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[I.D.  101503D] 

Western  Pacific  Fishery  Management 
Council;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


'  The  Audio  Division  granted  a  license 
application  (BLH-20030303ACH)  for  Station  KVMI 
on  May  21,  2003  to  specify  operation  on  Channel 
280C3  in  lieu  of  Channel  280A. 


Atmospheric  Administration  (NOAA), 
Commerce.  , 

ACTION:  Notice  of  public  hearings. 

SUMMARY:  The  Western  Pacific  Fishen,' 
Management  Council  (Council)  will 
convene  public  hearings  on  the  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  Bottomfish  and  Groundfish 
Fisheries  of  the  Western  Pacific  Region 
(Bottomfish  FMP).  The  DEIS  presents  an 
overall  picture  of  the  environmental 
effects  of  the  existing  fishery  activities 
as  conducted  under  the  Bottomfish 
FMP.  In  addition,  the  DEIS  analyzes  the 
biological,  economic,  and  social  impacts 
that  would  result  from  alternative 
regulatory  regimes  conducted  under  the 
FMP. 

DATES:  The  public  hearings  will  be 
conducted  between  October  21,  2003 
and  November  23,  2003  (see 
SUPPLEMENTARY  INFORMATION  for  specific 
times,  dates,  and  locations). 

ADDRESSES:  Written  comments  on  the 
DEIS  should  be  sent  to  Dr.  Sam  Pooley. 
Acting  Regional  Administrator,  NMFS, 
Pacific  Islands  Regional  Office,  1601 
Kapiolani  Blvd.,  Ste.  1110,  Honolulu,  HI 
96814-4700  or  via  fax  to  (808)973-2941. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director. 
WPFMC,  at  (808)  522-8220. 

SUPPLEMENTARY  INFORMATION: 

Dates,  Times,  and  Locations  of  Public 
Hearings 

1.  Kauai,  HI — Monday,  October  27, 
2003,  from  7-9  p.m.  at  Chiefess 
Kamakahelei  Middle  School,  4431 
Nuhou  St,,  Lihue,  Kauai  96766; 

2.  Maui,  HI— Tuesday.  October  28, 
2^03,  from  7-9  p.m.  at  the  Maui  Beach 
Hotel,  170  Kaahiunanu  Ave.,  Kahului, 
Maui  96732; 

3.  Hilo,  HI— Wednesday,  October  29, 
2003,  from  7-9  p.m.  at  the  University  of 


Hawaii-Hilo  Campus  Center,  200  W. 
Kawaih  St..  Hilo,  HI  96720. 

4.  Hawaii,  HI— Thursday,  October  30. 
2003,  from  7-9  p.m.  at  King 
Kamehameha  Hotel,  75-5660  Plalani 
Rd.,  Kona,  HI  96740: 

5.  American  Samoa — Thursday. 
November  6.  2003.  from  7-9  p.m.  at  the 
Department  of  Marine  Resources  and 
Wildlife  Conference  Room.  Pago  Pago, 
American  Samoa  96799; 

6.  Oahu,  HI — Thursday,  November  13, 
2003.  from  7-9  p.m.  at  the  Fisherman's 
Wharf.  1009  Ala  Moana  Blvd., 
Honolulu,  HI  96814: 

7.  Saipan.  CNMI — Wednesday. 
November  19.  2003  from  7-9  p.m.  at  the 
Pedro  P.  Tenorio  Multipurpose 
Building,  Susupe,  CNMI  96950; 

8.  Agana  (Hagatna),  Guam — November 
20,  2003  from  7-9  p.m.  at  the  Guam 
Fishermen's  Cooperative.  Perez  Marina, 
Hagatna,  Guam  96932. 

Special  Accommodations 

These  meetings  are  physicallv 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliarv  aids 
should  be  directed  to  Kitty  M.  Simonds, 
Executive  Director,  WPFMC. (808)  522- 
8220  or  (808)522-8226  (fax),  at  least  5 
days  prior  to  the  meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  16,  2003. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Ser\ice. 
[FR  Doc.  03-26550  Filed  10-20-03:  8:45  am] 

BILUNG  CODE  3510-22-S 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Notice  of  the  National  Agricultural 
Research,  Extension,  Education,  and 
Economics  Advisory  Board  Meeting 

AGENCY:  Research,  Edu[:ati(>n,  dnd 
Economics,  ISDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S  C.  App.  2,  the  United  States 
Department  of  Agriculture  announces  a 
meeting  of  the  N'atumal  Agricultural 
Research,  Extension.  Education,  and 
Economics  Advison,'  Board 
DATES:  The  National  Agricultural 
Research.  Extension,  Education,  and 
Economics  Advisorv  Board  ^^vill  meet 
October  27-29,  2003. 

The  public  may  file  written  comnifnts 
before  or  up  to  two  weeks  after  the 
meeting  with  the  contact  person. 
ADDRESSES:  The  meeting  will  take  place 
at  the  Washington  Court  Hotel,  52t  New 
Ierse\  Avenue,  N\V..  Washington,  DC 
20001.  Written  comments  from  the 
public  mav  be  sent  to  the  Contact 
Person  identified  in  this  notice  at:  The 
National  Agricultural  Research. 
Extension.  Education,  and  Economics 
.•\dvisor\-  Board:  Research,  Education, 
and  Economics  Advisorv  Board  Office. 
Room  344-A,  lamie  L.  Whitten 
Building,  United  States  Department  of 
Agriculture,  STOP  2255.  1400 
Independence  Avenue.  SW.. 
Washington,  DC  20250-2255. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Hanfman,  Executive  Director, 
National  Agricultural  Research, 
Extension.  Education,  and  Economics 
Advisorv  Board:  telephone;  (202)  720- 
3684:  fax:  (202)  720-6199:  or  e-mail: 
dhanfman&.csreefi. usdu.gov 

SUPPLEMENTARY  INFORMATION:  On 

Monday.  October  27,  2003,  an 
orientation  session  for  new  Board 


members  will  he  held  from  8:30  a.m.  to 
10:30  am  .  and  at  10:45  a.m.  the  full 
Advisory  Board  will  convene  for  a  brief 
session  ending  at  noon.  At  noon.  Board 
members  will  depart  for  field  tours  at 
the  Beltsville  Human  Nutrition  Research 
Center  (Agricultural  Research  Service) 
and  the  Expanded  Food  and  Nutrition 
Education  Program  (Cooperative  Service 
Research.  Education,  and  Extension 
Service).  Tours,  which  will  be  open  to 
the  public,  are  schJ^duled  from  12:45 
p.m.  to  approximatelv  5  p.m.  On 
Tuesdav.  October  28,  2003,  an  Advisory 
Board  meeting  and  focus  session, 
entitled  'Food  and  Nutrition  in  Obesity 
Prevention:  Implications  for  Research 
an(i  Edu(  ation."  will  begin  at  8  a.m.  and 
end  at  5:30  p.m.  An  evening  reception 
and  program  will  be  held  from  6  p.m. 
to  7:30  p.m.  On  Wednesdav.  October  29, 
2003,  the  focus  session  will  reconvene 
at  8:30  a  in   and  end  at  noon 

Done  at  \Vdshin>;t(in   DC  this  lOlh  liav  of 

Joseph  |.  |en, 

I  :iiiiT  St'i Tfturw  /?p.sc«rr/i.  Echiration.  and 
El  :inonn(  s. 

IFK  Doc.  U;i-26449  Filed  l()-^(M),i.  H:45  am] 
BILLING  CODE  3410-22-P 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Notice  of  the  Research,  Education,  and 
Economics  Task  Force  Meeting 

AGENCY:  Research.  Education,  and 
E(  onomics,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisorv  Committee  Act.  5 
U  S.C.  .-\pp,.  the  United  States 
Department  of  Agriculture  announces  a 
meeting  of  the  Researc:h.  Education,  and 
Economic  s  Task  Force. 
DATES:  The  Research.  Education,  and 
Economics  Task  Force  will  meet  on 
October  27.  2003. 

The  public  mav  file  written  comments 
before  or  up  to  two  weeks  after  the 
meeting  with  the  contact  person. 
ADDRESSES:  On  October  27,  the  meeting 
will  take  plac  e  at  the  Holiday  Inn — 
Washington  on  the  Hill.  415  New  Jersey 
Ave..  NW..  Washington.  DC  20001. 

Written  comments  from  the  public 
mav  be  sent  to  the  ( Contact  Person 
identified  in  this  notice  at:  The 
Re,searc;h.  Educatum.  and  Economics 


Task  Force;  Office  of  the  Under 
Secretary.  Room  214-W,  Jamie  L. 
Whitten  Building,  United  States 
Department  of  Agriculture,  1400 
Independence  Ave..  SW.,  Washington. 
DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Boots.  Executive  Director, 
Research,  Education,  and  Economics 
Task  Force;  telephone:  (202)  690-0826; 
fax:  (202)  690-2842;  or  email: 
katie.hoots@usda.gov. 

SUPPLEMENTARY  INFORMATION:  On 

Monday.  October  27,  2003,  the 
Research.  Education,  and  Economics 
Task  Force  will  hold  a  general  meeting 
at  The  Holiday  Inn— Washington  on  the 
Hill.  The  Task  Force  will  continue  its 
evaluation  of  the  merits  of  establishing 
one  or  more  National  Institutes  focused 
on  disciplines  important  to  the  progress 
of  food  and  Agricultural  science.  In  the 
morning  there  will  be  welcoming 
remarks  made  by  the  Chairman  of  the 
Task  Force.  Dr.  William  Danforth, 
Chancellor  Emeritus,  Vice  Chairman, 
Board  of  Trustees.  Washington 
University  in  St.  Louis,  as  well  as  the 
USDA  Under  Secretary  for  Research. 
Education,  and  Economics  (REE).  Dr. 
Joseph  J.  Jen.  Welcoming  remarks  will 
be  followed  bv  a  discussion  about  plans 
for  subsequent  Task  Force  meetings;  an 
account  of  consultations  made  since  the 
|ulv  31  Task  Force  meeting; 
examination  of  the  scope  of  the  REE 
Task  Force  Report;  characteristics  of 
what  an  NIH — like  institute  for 
agriculture  would  include;  structuring 
support  for  such  an  institute;  and 
preparation  for  the  next  Task  Force 
meeting.  The  Task  Force  Meeting  will 
adjourn  on  Monday.  October  27  around 
4  p.m.  This  meeting  is  open  to  the 
public.  Due  to  a  delay,  this  notice  could 
not  be  published  at  least  15  days  prior 
to  the  meeting  date.  The  meeting  will  be 
held  as  scheduled  becau.se  of  the 
significant  sacrifice  rescheduling  would 
require  of  T^k  Force  members  who 
have  adjusted  their  schedules  to 
accommodate  the  proposed  meeting 
date.  Written  comments  for  the  public 
record  will  be  welcomed  before  and  up 
to  two  weeks  following  the  Task  Force 
meeting  (bv  close  of  business  Monday, 
November  10.  2003). 

All  statements  will  become  part  of  the 
official  record  of  the  Research, 
Education,  and  Economics  Task  Force 
and  will  be  kept  on  file  for  public 
review  in  the  Office  of  the  Under 
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Secretary  for  Research,  Education,  and 
Economics. 

Done  at  Washington,  E)C  this  15th  day  of 
October  2003. 

Joseph  J.  Jen, 

Under  Secretary,  Research,  Education,  and 
Economics. 

(FR  Doc.  03-26523  Filed  10-20-03;  8:45  am] 
BILUNG  CODE  3401-03-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Federal  Invention  Available 
for  Licensing  and  Intent  To  Grant 
Exclusive  License 

AGENCY:  Agricultural  Research  Service, 
USDA. 

ACTION:  Notice  of  availability  and  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  green  cotyledon  spring  pea  variety 
designated  "Stirling"  is  available  for 
licensing  and  that  tihe  U.S.  Department 
of  Agriculture,  Agricultural  Research 
Service,  intends  to  grant  to  the 
Washington  State  University  Research 
Foundation  of  Pullman,  Washington,  an 
exclusive  license  to  this  variety. 

DATES:  Comments  must  be  received 
within  ninety  (90)  calendar  days  of  the 
date  of  publication  of  this  Notice  in  the 
Federal  Register. 

ADDRESSES:  Send  comments  to:  USDA, 
ARS,  Office  of  Technology  Transfer, 
5601  Sunnyside  Avenue,  Room  4-1174, 
Beltsville,  Maryland  20705-5131. 

FOR  FURTHER  INFORMATION  CONTACT:  Jime 
Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above;  telephone:  301-504-5989. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  intellectual 
property  rights  to  this  invention  are 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Agricultiue.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  the  Washington  State 
University  Research  Foundation  of 
Pullman,  Washington,  has  submitted  a 
complete  and  sufficient  application  for 
a  license.  The  prospective  exclusive 
license  will  be  royalty-bearing  and  will 
comply  with  the  terms  and  conditions 
of  35  U.S.C.  209  and  37  CFR  404.7.  The 
prospective  exclusive  license  may  be 
granted  unless,  within  ninety  (90)  days 
from  the  date  of  this  published  Notice, 
the  Agricultural  Research  Service 
receives  written  evidence  and  argvunent 
which  establishes  that  the  grant  of  the 
license  would  not  be  consistent  with  the 


requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Michael  D.  Ruff, 

Assistant  Administrator. 

(FR  Doc.  03-26522  Filed  10-20-03;  8:45  am] 

BILUNG  CODE  3410-03-P 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Notice  of  Request  for  Approval  of  a 
New  Information  Collection— Rate 
Quotation  for  Transportation  Services 

agency:  Commodity  Credit  Corporation 

(CCC),  USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  the  Commodity  Credit 
Corporation  is  seeking  approval  from 
the  Office  of  Management  and  Budget 
(OMB)  to  obtain  freight  rates  to  haul 
agricultural  products  for  the  Department 
of  Agriculture. 

This  information  collection  will  allow 
CCC  to  establish  the  lowest  cost  of 
movement,  via  Motor  Carriers  and 
Intermodal  Marketing  Companies 
(IMCs),  to  meet  the  transportation  needs 
of  CCC,  for  the  transportation  of 
commodities. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  December  22,  2003 
to  be  assured  consideration. 
ADDRESSES:  Comments  concerning  this 
notice  should  be  addressed  to  Doima 
Ryles,  Chief,  Planning  and  Analysis 
Division,  Kansas  City  Commodity 
Office,  6501  Beacon  Drive,  Kansas  City, 
Missouri  64133-4676;  telephone  (816) 
926-6509:  e-mail: 

dgryles@kcc.fsa.usda.gov.  Comments 
may  be  faxed  to  (816)  926-1648. 
SUPPLEMENTARY  INFORMATION: 

Title:  Rate  Quotation  for 
Transportation  Services. 

OMB  Control  Number:  0560-NEW. 

Type  of  Request:  New  information 
collection. 

Abstract:  CCC,  through  the  Kansas 
City  Commodity  Office  (KCCO),  solicits 
bids  from  approved  Motor  Carriers  and 
Intermodal  Marketing  Companies  for  the 
pmpose  of  providing  transportation  of 
agricultm-al  commodities.  Motor 
Carriers  provide  over  the  road  trucking, 
and  Intermodal  Marketing  Companies 
provide  rail  trailer-on-flatcar/container- 
on-flatcar  (TOFC/COFC)  service  that 
CCC  hires  to  meet  program 
transportation  needs.  Motor  Carriers  and 
IMCs  that  offer  rate  quotations  for 
transportation  services  to  KCCO  Export 


Operations  Division  (EOD)  are  required 
to  complete  and  submit  the  KC-5,  Rate 
Quotation  for  Transportation  Services 
form.  EOD  is  collecting  information  to 
establish  the  lowest  cost  of  movement 
via  Motor  Carriers  and  IMCs  to  meet 
transportation  needs  of  U.S.  Depeirtment 
of  Agriculture.  EOD  must  ensiue  that 
Motor  Carriers  and  IMCs  providing  the 
transportation  service  have  both  the 
willingness  and  the  capacity  to  meet 
these  needs. 

Estimate  of  Burden:  Public  reporting 
burden  for  collecting  information  under 
this  notice  is  estimated  to  average  1 5 
minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Respondents:  Motor  Carriers  and 
Intermodal  Marketing  Companies. 

Respondents:  132. 

Estimated  Number  of  Annual 
Responses  per  Respondent:  41 . 

Estimated  Total  Annual  Burden  on 
Respondents:  1,353  hours. 

Proposed  topics  for  comment  include: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  collected;  or 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology'. 
Comments  regarding  this  information 
collection  requirement  may  be  directed 
to  the  Desk  Officer  for  Agriculture, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503  and  to 
Donna  Ryles,  Chief,  Planning  and 
Analysis  Division,  Kansas  City 
Commodity  Office,  6501  Beacon  Drive, 
Kansas  City,  Missouri  64133^676. 
telephone  (816)  926-6509,  fax  (816) 
926-1648.  All  comments  will  become  a 
matter  of  public  record. 

Signed  in  Washington,  DC.  en  October  8, 
2003. 

Verle  E.  Lanier, 

Executive  Vice  President.  Commodity  Credit 
Corporation. 

[FR  Doc.  03-26448  Filed  10-20-03:  8:45  am] 

BILUNG  CODE  341(M)5-P 
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DEPARTMENT  OF  AGRICULTURE 

Foraign  Agricultural  Service 

Trade  Adjustment  Assistance  for 
Fanners 

agency:  Foreign  Agricultural  Service, 

USDA. 

action:  Notice. 


The  Administrator.  Foreign 
Agricultiiral  Service  (FAS),  today 
accepted  a  petition  filed  by  the  Georgia 
Shrimp  Association,  Darien,  Georgia,  for 
trade  adjustment  assistance.  The  group 
represents  Georgia  shrimpers  of  wild, 
ocean  caught  shrimp.  The  Administrator 
will  determine  within  40  days  whether 
or  not  imports  of  shrimp  contributed 
importantly  to  a  decline  in  domestic 
producer  prices  of  20  percent  or  more 
diiring  the  marketing  period  beginning 
January  2002  and  ending  December 
2002.  if  the  determination  is  positive,  all 
producers  represented  by  the  group  will 
be  eligible  to  apply  to  the  Farm  Service 
Agency  for  technical  assistance  at  no 
cost  and  adjustment  assistance 
payments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jean-Louis  Pajot,  Coordinator,  Trade 
Adjustment  Assistance  for  Farmers. 
FAS.  USDA,  (202)  720-2916.  email: 
trade.adjustment@fas.usda.gov 

Dated:  October  8.  2003 
A.  Ellen  Terpstra, 

Administrator.  Foreign  Agncultuml  Service. 
[FR  Doc.  03-26521  Filed  10-20-03;  8;45  am] 

BILUNG  COOE  3410-10-M 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Trade  Adjustment  Assistance  for 
Farmers 

AGENCY:  Foreign  Agricultural  Service, 

USDA. 

ACTION:  Notice 

The  Administrator,  Foreign 
Agricultural  Service  (FAS),  today 
accepted  a  petition  filed  by  the  Texas 
Shrimp  Association,  Arkansas  Pass. 
Texas,  for  trade  adjustment  assistance. 
The  group  represents  Texas  shrimpers 
of  gulf  caught  shrimp.  The 
Administrator  will  determine  within  40 
days  whether  or  not  imports  of  shrimp 
contributed  importantly  to  a  decline  in 
domestic  producer  prices  of  20  percent 
or  more  during  the  marketing  period 
beginning  Januar\'  2002  and  ending 
December  2002.  If  the  determination  is 
positive,  all  producers  represented  by 
the  group  will  be  eligible  to  apply  to  the 


Farm  Service  Agency  for  technical 
assistance  at  no  cost  and  adjustment 
assistance  payments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jean-Louis  Pajot.  Coordinator,  Trade 
Adjustment  Assistance  for  Farmers, 
FAS.  USDA.  (202)  720-2916,  email: 
trade.adiustment@fas.usda.gov. 

Dated:  October  8.  2003. 
A.  Ellen  Terpstra, 

Administrator.  Foreign  Agncultuml  Service. 
[FR  Doc  03-26520  Filed  10-20-03;  8:45  am] 

BHJJMG  CODE  3410-10-41 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Rhode  Island  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting  of 
the  Rhode  Island  Advisory  Committee 
to  the  Commission  will  convene  at  1 
p  m.  and  adjourn  at  4:30  pm  on  October 
23,  2003.  at  the  Tillinghast,  Licht. 
Perkins,  Smith  &  Cohen,  LLP,  10 
Weybosset  Street — 10th  Floor. 
Providence,  RI  02903,  The  purpose  of 
the  meetmg  is  to  prepare  for  the 
upcoming  project.  Present  and  Future  of 
Racial  Profiling  in  Rhode  Island: 
Reviewing  the  Implementation  of  the 
Rhode  Island  Traffic  Stops  Act  of  2000 
and  its  Ramifications.  The  Committee 
will  review  and  vote  upon  staffs  draft 
projf^t :t  proposal  and  assign 
subc:()mmittee  members  for  various 
project  tasks. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Marc 
Pentino  of  the  Eastern  Regional  Office, 
(202)  376-7533  (TDD  (202)  376-8116). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  there 
sen.'ices  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  October  1,  2003. 
Ivy  L.  Davis. 

Chiff.  Rpgional  Programs  Coordination  Unit. 
[FR  Doc  o;i-2fi50b  Filed  10-20-OJ;  8:45  am] 

BILLING  CODE  6335-01 -P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  South  Dakota  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  South 
Dakota  Advisory  Committee  to  the 
Commission  will  convene  at  1  p.m.  and 
adjourn  at  4  p.m.  on  Wednesday, 
November  5,  2003,  at  the  Holiday  Inn 
City  Centre.  100  West  8th  Street,  Sioux 
Falls,  South  Dakota  57104.  The  purpose 
of  the  meeting  is  to  discuss  and  formally 
vote  on  the  proposed  regional  project 
"Confronting  Discrimination  in 
Reservation  Border  Town 
Communities."  There  will  also  be  a 
briefing  by  experts  on  the  status  of 
research  in  the  Criminal  Justice  System 
and  Native  Americans,  as  well  as  the 
impacts  of  "No  Child  Left  Behind"  in 
South  Dakota. 

Persons  desiring  additional 
information,  or  plaiming  a  presentation 
to  the  Committee,  should  contact,  John 
Dulles,  Director  of  the  Rocky  Mountain 
Regional  Office,  (303)  866-1040  (TDD 
(303)  866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  October  10, 
2003. 

Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doc.  03-26505  Filed  10-20-03;  8:45  am] 

BILUNG  COOE  6335-01 -P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Wyoming  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Wyoming  Advisory  Committee  to  the 
Commission  will  convene  at  10  a.m.  and 
adjourn  at  1  p.m.  on  Satiu-day,  October 
25.  2003.  at  the  Best  Western  Hitching 
Post  Inn.  1700  W.  Lincolnway. 
Cheyenne.  Wyoming  82001.  The 
purpose  of  this  meeting  is  to  conduct  a 
planning  of  future  activities  including 
the  consideration  of  regional  project. 
The  meeting  will  also  provide  an  update 
on  progress  of  current  project  on  the 


ono  /  T". 


r\r-*rkhor    91      ^nfl.T  /  Nntirfi.S 


Federal  Register /Vol.  68,  No.  203 /Tuesday,  October  21,  2003 /Notices 


60079 


dropout  rates  of  minority  students  in 
Wyoming  Public  Schools.  The 
Committee  will  also  hold  briefing  on 
Civil  Rights  in  the  State. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact,  John 
Didles,  Director  of  the  Rocky  Moimtain 
Regional  Office,  303-866-1040  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington  DC,  October  14,  2003. 
Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  03-26507  Filed  10-20-03;  8:45  am] 
BILUNG  CODE  6335-01-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  emergency 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Institute  of 
Standards  and  Technology  (NIST). 

Title:  Advanced  Technology  Program 
(ATP). 

Form  Numbeiis):  NIST-1262  and 
NIST-1263. 
OMB  Approval  Number:  0693-0009. 
Type  of  Review:  Emergency 
submission. 
Burden  Hours:  27,125. 
Number  of  Respondents:  1,425. 
Average  Hours  Per  Response:  25 
hours  for  proposals  and  5  hours  for  post 
award  project  surveys. 

Needs  and  Uses:  The  ATP  is  a 
competitive  cost  sharing  program 
designed  to  assist  United  States 
businesses  pursue  high-risk,  enabling 
technologies  with  significant 
commercial/economic  potential.  The 
ATP  provides  multi-year  funding 
through  the  use  of  cooperative 
agreements  to  single  companies  and  to 
industry-led  joint  ventures.  In  order  to 
participate,  proposals  must  be 
submitted  addressing  the  ATP  selection 
criteria.  The  information  is  used  to 
perform  the  requisite  technical  and 
business  reviews  of  the  proposals  to 
determine  if  an  award  should  be 
granted. 


Affected  Public:  Business  or  other  for- 
profit  organizations,  non-profit 
organizations,  and  individuals  or 
households. 

Frequency:  Annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Jacqueline  Zeiher, 
(202) 395-4638. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHynek@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  by 
November  20,  2003  to  Jacqueline  Zeiher, 
OMB  Desk  Officer, 

Jzeiher@omb.eop.gov,  Fax  Number  (202) 
395-5167. 

Dated:  October  15,  2003 

Gweilnar  Banks, 

Management  Analyst,  Office  ofttie  Chief 
Information  Officer. 

[FR  Doc.  03-26527  Filed  10-20-03:  8:45  am) 

BILUNG  CODE  3S10-13-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Antidumping  Proceedings-Treatment 
of  Section  201  Duties  and 
Countervailing  Duties;  Extension  of 
Time  for  Rebuttal  Comments 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  for 
rebuttal  comments. 

summary:  On  September  9,  2003,  the 
Department  of  Commerce  published  a 
notice  requesting  comments  on  the 
appropriateness  of  deducting  section 
201  duties  and  countervailing  duties 
from  gross  unit  price  in  order  to 
determine  the  applicable  export  price  or 
constructed  export  price  used  in 
antidumping  duty  calculations. 
Comments  were  received  by  October  9, 
2003.  The  Department  is  now  extending 
the  time  for  rebuttal  comments  to 
November  7,  2003. 
DATE:  To  be  assiu-ed  consideration, 
rebuttal  comments  must  be  received  no 
later  than  November  7,  2003. 
ADDRESSES:  Submit  comments  to  James 
J.  Jochum,  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  Central  Records  Unit,  Room 
1870,  Pennsylvania  Avenue  and  14th 


Street,  NW,  Washington,  DC  20230; 
Attention:  Section  201  Duties. 
FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Erkul,  Office  of  Policy,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  at  (202)  482-1277. 

Background 

On  September  9,  2003,  the 
Department  of  Commerce  published  a 
notice  requesting  comments  on  the 
appropriateness  of  deducting  section 
201  duties  and  countervailing  duties 
from  gross  unit  price  in  order  to 
determine  the  applicable  export  price  or 
constructed  export  price  used  in 
antidumping  duty  calculations.  See. 
Antidumping  Proceedings:  Treatment  of 
Section  201  Duties  and  Countervailing 
Duties.  68  FR  53104  (September  9, 
2003).  Comments  were  received  by 
October  9.  2003.  Due  to  the  large 
number  of  comments  received,  the 
Department  is  extending  the  time  for 
rebuttal  comments  to  November  7.  2003. 

Comments-Deadline,  Format,  and 
Number  of  Copies 

Parties  wishing  to  submit  rebuttal 
comments  should  file  a  signed  original 
and  six  copies  of  each  set  of  rebuttal 
comments.  Ail  comments  will  be 
available  for  public  inspection  and 
photocopying  in  the  Import 
Administration's  Central  Records  Unit. 
Room  B-099,  between  the  hours  of  8:30 
a.m.  and  5  p.m.  on  business  days.  Each 
person  submitting  a  rebuttal  comment 
should  include  the  commenter's  name 
and  address,  and  give  reasons  for  any 
recommendations.  In  order  to  ensure 
timely  and  complete  distribution  of 
comments,  the  Department  recommends 
the  submission  of  rebuttal  comments  in 
electronic  form  to  accompany  the 
required  paper  copies.  Comments  filed 
in  electronic  form  should  be  submitted 
on  a  DOS  formatted  3.5"  diskette, 
Iomega  Zip  disk,  or  Compact  Disc  (CD- 
R  or  CD-RW). 

Comments  received  in  electronic  form 
will  be  made  available  to  the  public  in 
Portable  Document  Format  (PDF)  on  the 
Internet  at  the  LA  Web  site  at  the 
following  address:  http://ia.ita.doc.gov/. 

Any  questions  concerning  file 
formatting,  docinnent  conversion, 
access  on  the  Internet,  or  other 
electronic  filing  issues  should  be 
addressed  to  Andrew  Lee  Beller,  Import 
Administration  Webmaster,  at  (202) 
482-0866,  email  address 
webmaster support@ita.doc.gov. 

Hearing 

After  reviewing  all  comments  and 
rebuttal  comments,  the  Department  will 
determine  if  a  public  hearing  is 
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wairanted,  and,  if  so,  will  announce  a 
place  and  time  for  that  hearing. 

Dated:  October  14,  2003. 
James ).  fochum, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-26536  Filed  10-20-03;  8:45  amj 
BNJJNG  CODE  3S10-0S-S 


DEPARTMENT  OF  COMMERCE 
tntemational  Trade  Administration 

[A-427-09e] 

Anhydrous  Sodium  Metasilicate  from 
France:  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 


SUMMARY:  On  July  28,  2003,  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  anhydrous  sodium  metasilicate  from 
France.  The  period  of  review  is  January 
1,  2002,  through  December  31,  2002. 
This  review  covers  imports  of 
anhydrous  sodium  metasilicate  from 
one  producer/exporter,  Rhodia  HPCII. 
We  provided  interested  parties  with  an 
opportunity  to  comment  on  the 
prelim.inary  results  of  this  review,  but 
we  received  no  comments. 

Furthermore,  the  Department  made  no 
changes  in  its  analysis  following  the 
publication  of  the  preliminary  results. 
Therefore,  the  final  results  of  review  are 
unchanged  from  those  presented  in  the 
preliminary  result  of  review. 
EFFECTIVE  DATE:  October  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Lehman  or  Richard  Rimlinger. 
AD/CVD  Enforcement  Group  I,  Office  3. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230:  telephone: 
202-482-0180  or  202^82-4477, 
respectively 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  28,  2003,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  the  preliminary- 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on 
anhydrous  sodium  metasilicate  (ASM) 
from  France.  See  Anhydrous  Sodium 
Metasilicate  from  France:  Preliminary 


Results  of  Antidumping  Duty 
Administrative  Review,  68  FR  44283 
(Preliminary  Results).  We  invited  parties 
to  comment  on  the  Preliminary  Results. 
but  we  received  no  comments.  We  have 
now  completed  the  administrative 
review  in  accordance  with  section 
751(a)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act). 

Scope  of  Order 

Imports  covered  by  the  review  are 
shipments  of  ASM,  a  crystallized 
silicate  which  is  alkaline  and  readily 
soluble  in  water.  Applications  include 
waste  paper  de-inking,  ore- flotation, 
bleach  stabilization,  clay  processing, 
medium  or  heavy  duty  cleaning,  and 
compounding  into  other  detergent 
formulations.  This  merchandise  is 
classified  under  Harmonized  Tariff 
Schedules  of  the  United  States  (HTSUS) 
item  numbers  2839.11.00  and 
2839.19  00.  The  HTSUS  item  numbers 
are  provided  for  convenience  and 
customs  purposes.  The  written 
description  remains  dispositive. 

Period  of  Review 

The  period  of  review  is  from  January 
1,  2002,  through  December  31,  2002. 

Facts  Available 

As  discussed  in  detail  in  the 
Preliminary  Results,  we  have 
determined  to  use  facts  otherwise 
available  for  Rhodia  HPCII  (Rhodia), 
which  did  not  respond  timely  to  our 
requests  for  information. 

Final  Results  of  the  Review 

As  a  result  of  our  determination  that 
it  is  appropriate  to  apply  adverse  facts 
available  to  Rhodia,  we  determine  that 
the  weighted-average  dumping  margin 
of  60.00  percent  exists  for  Rhodia  for  the 
period  of  January  1,  2002,  through 
December  31,  2002.  The  Department 
will  issue  appropriate  assessment 
instructions  directly  to  Customs  within 
15  days  of  publication  of  these  final 
results  of  review.  We  will  direct  the  U.S. 
Bureau  of  Customs  and  Border 
Protection  (Customs)  to  assess  the 
assessment  rate  against  the  entered 
customs  values  for  the  subject 
merchandise  on  each  entry  during  the 
review  period. 

Cash-Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for  the 
consumption  on  or  after  publication,  as 
provided  by  section  751(a)(1)  of  the  Act: 
(1)  the  cash-deposit  rate  for  Rhodia  will 


be  60.00  percent;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash-deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  for  all  other 
produceis  and/or  exporters  of  this 
merchandise,  the  cash-deposit  rate  shall 
be  60.00  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation 
(45  FR  77498,  November  24.  1980). 
These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the.  - 
final  results  of  the  next  administrative 
review. 

Notification  of  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to  the 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  TimeljL 
written  notification  of  return/ 
destruction  of  APO  material  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulation  and  the  termS*Qf  an 
APO  is  a  sanctionable  violation. 

Furthermore,  pursuant  to  19  CFR 
351.402(f)(2),  this  notice  serves  as  a 
final  reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  resvilt  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  an  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  these 
results  in  accordance  with  sections 
751(a)(1)  and  771(i){l)  of  the  Act. 

Dated:  October  14,  2003. 
lames  J.  Jochum, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-26535  Filed  10-20-03:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Intemationai  Trade  Administration 

[A-549-«13] 

Canned  Pineapple  Fruit  From  Thailand: 
Notice  of  Partial  Rescission  of 
Antifkimping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
Intemationai  Trade  Administration, 
Department  of  Ck>mmerce  (the 
Department)  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  canned 
pineapple  fruit  (CPF)  from  Thailand  for 
the  period  July  1,  2002,  through  Jime  30, 
2003.  We  are  now  rescinding  this 
review  with  respect  to  four  companies 
for  which  the  requests  for  an 
administrative  review  have  been 
withdrawn. 

EFFECTIVE  DATE:  October  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  FOR 
FURTHER  INFORMATION  CONTACT: 
Marin  Weaver  or  Charles  Riggle,at  (202) 
482-2336  or  (202) 482-0650, 
respectively;  AD/CVD  Enforcement, 
Office  5,  Group  II,  Import 
Administration,  Intemationai  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue,  NW,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  2,  2003,  the  Department 
published  a  notice  of  opportunity  to 
request  the  eighth  administrative  review 
of  this  order.  See  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation;  Opportunity 
to  Request  Administrative  Review,  68 
FR  39511  (July  2,  2003).  On  July  30, 
2003,  in  accordance  with  19  CFR 
351.213(b),  Maui  Pineapple  Company 
and  the  Intemationai  Longshoremen's 
and  Warehousemen's  Union  (the 
petitioners)  requested  a  review  of  eight 
producers/exporters  of  canned 
pineapple  fruit.  Also,  between  the  dates 
of  July  28,  2003,  and  July  31,  2003.  four 
Thai  producers  requested  a  review  on 
their  own  behalf,  three  of  which  also 
requested  revocation.  Taking  into 
consideration  the  overlap  in  the 
aforementioned  requests,  the  total 
number  of  companies  currently  under 
review  is  eight. 

On  August  22.  2003.  the  Department 
published  a  notice  of  initiation  of  this 
antidumping  duty  administrative 
review,  covering  the  period  July  1,  2002, 
through  June  30,  2003,  see  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Request  for 
Revocation  in  Part,  68  FR  50750.  The 


initiation  covered  eight  companies.  On 
August  27,  2003,  the  petitioner 
withdrew  its  review  request  for  four 
companies.  None  of  these  four 
companies  had  requested  a  review  on  its 
own  behalf. 

Partial  Rescission  of  Antidumping  Duty 
Administrative  Review 

Pursuant  to  19  CFR  351.213  (d)(1),  the 
Department  will  rescind  an 
administrative  review,  in  whole  or  in 
part,  if  a  party  that  requested  a  review 
withdraws  the  request  within  90  days  of 
the  date  of  publication  of  the  notice  of 
initiation.  Petitioners  vdthdrew  their 
requests  for  review  within  the  90  day 
time  limit.  Accordingly,  the  four 
companies  for  which  the  review  will  be 
rescinded  are  as  follows:  Thai  Pineapple 
Canning  Industry  Corporation.  The 
Prachuab  Fruit  Canning  Company.  Siam 
Emit  Canning  (1988)  Co..  Ltd.,  and 
Malee  Sampran  Public  Company  Ltd. 

Pursuant  to  Section  315.213(d)(1)  of 
the  Department's  regulations,  we  are 
rescinding  the  administrative  review 
with  respect  to  each  of  the  above-listed 
companies.  The  Department  will  issue 
appropriate  assessment  instructions  to 
the  U.S.  Bineau  of  Customs  and  Border 
Protection  within  15  days  of  publication 
of  this  notice.This  notice  is  issued  and 
pubhshed  in  accordance  with  section 
751  of  the  Tariff  Act  of  1930.  as 
amended,  and  19  CFR  351.213(d)(4). 

Dated:  October  15,  2003. 

James  J.  Jochuin, 

Assistant  Secretary  for  Import 
A  dministration . 

[FR  Doc.  03-26532  Filed  10-20-03;  8:45  am] 
BILUNG  CODE  351(M)S-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-849] 

Suspension  Agreement  on  Certain  Cut- 
to-Length  Cartx>n  Steel  Plate  From  the 
People's  Republic  of  China; 
Termination  of  Suspension  Agreement 
and  Notice  of  Antidumping  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Termination  of  the  suspension 
agreement  on  certain  cut-to-length 
carbon  steel  plate  from  the  People's 
Republic  of  China  ("China")  and  notice 
of  antidumping  duty  order. 

SUMMARY:  On  August  29,  2003,  the 
Embassy  of  the  People's  Republic  of 
China  ("the  Embassy")  submitted  a 
letter  informally  to  the  Department  of 
Commerce  ("the  Department") 


announcing  its'  intention  to  withdraw 
from  the  suspension  agreement  on 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  the  People's  Republic  of  China 
("the  Agreement").  On  September  4, 
2003,  the  letter  was  put  on  the  public 
and  official  record  in  the  Central 
Records  Unit  ("CRU")  of  the 
Department  and  interested  parties  were 
notified  (see  Memo  to  the  File: 
Interested  Parties  Notified  of  the 
Withdrawal  by  the  Government  of  the 
People's  Republic  of  China  ("GOC") 
from  the  Suspension  Agreement  ("the 
Agreement")  on  Certain  Carbon  Cut-to- 
length  Plate  (-CTL  plate")  from  China. 
(December  10,  2003)).  In  accordance 
with  Section  XII  of  the  Agreement, 
termination  of  the  Agreement  shall  be 
effective  60  days  after  notice  of 
termination  of  the  Agreement  is  given  to 
the  Department.  In  1997,  the  underlying 
investigation  was  continued  following 
the  signature  of  the  Agreement, 
pursuant  to  section  734(g)  of  the  Tariff 
Act  of  1930,  as  amended  ("the  Act"), 
resulting  in  an  affirmative 
determination  of  dumping  and  of 
material  injury.  Therefore,  the 
Department  is  terminating  the 
Agreement  and  issuing  an  antidumping 
duty  order,  effective  November  3,  2003 
(60  days  from  the  official  filing  of  the 
request  for  termination),  and  will  direct 
suspension  of  liquidation  to  also  begin 
on  that  date. 

EFFECTIVE  DATE:  November  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Kemp  or  Rachel  Kreissl.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-4037  or  (202)  482- 
0409,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  24,  1997,  the  Department 
signed  an  agreement  with  the 
Government  of  the  People's  Republic  of 
China  ("GOC")  suspending  the 
antidumping  investigation  on  CTL  plate 
from  China  [see  Suspension  of 
Antidumping  Duty  Investigation: 
Certain  Cut-to-Length  Carbon  Steel  Plate 
From  the  People's  Republic  of  China,  62 
FR  61773  (November  19,  1997)).  In 
accordance  with  section  734(g)  of  the 
Act.  on  November  20,  1997,  the 
Department  published  its  final 
determination  of  sales  at  less  than  fair 
value  in  this  case  (see  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  the  People's 
Republic  of  China,  62  FR  61964 
(November  20,  1997)),  followed  bv  an 
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amended  final  on  JanuarylZ.  1998  [see 
Amended  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From  the 
Peoples  Republic  of  China.  63  FR  1821 
(Januan'  12,  1998)).  On  December  17. 
1997,  the  International  Trade 
Conmiission  ("ITC")  determined  that  an 
industr\-  in  the  United  States  was 
materially  injured  by  reason  of  imports 
of  CTL  plate  from  China  that  were  being 
sold  at  less  than  fair  value  (see  Certain 
Carbon  Steel  Plate  from  China.  Russia, 
South  Africa,  and  Ukraine.  62  FR 
66128.  Investigation  No.  731-TA-753- 
756  (Final)  Publication  3076;  December 
17,  1997)). 

Although  notice  of  the  opportunity  to 
request  an  administrative  review  was 
issued  in  November  1998.  November 
1999.  October  2000,  October  2001.  and 
October  2002,  no  review  was  ever 
requested  by  either  petitioners  or 
respondents  (see  Antidumping  or 
Counten-ailing  Duty  Order.  Finding,  or 
Suspended  Investigation:  Opportunity 
To  Request  Administrative  Review.  63 
FR  63287  (November  12,  1998)): 
Antidumping  or  Counter\-ailing  Duty 
Order.  Finding,  or  Suspended 
Investigation:  Opportunity  To  Request 
Administrative  Review.  64  FR  62167 
(November  16,  1999)):  Antidumping  or 
Counterx'ailing  Duty  Order.  Finding,  or 
Suspended  Investigation:  Opportunity 
To  Request  Administrative  Review,  65 
FR  63057  (October  20.  2Q00j: 
Antidumping  or  Counter\'ailing  Duty 
Order.  Finding,  or  Suspended 
Investigation:  Opportunity  To  Request 
Administrative  Review,  66  FR  49923 
(October  1,  2001):  and  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation:  Opportunity 
To  Request  Administrative  Review.  67 
FR  61849  (October  2,  2002)). 

On  September  3.  2002,  the 
Department  initiated  (see  Notice  of 
Initiation  of  Five-Year  l'"Sunset"l 
Reviews.  67  FR  56268  (September  3, 
2002))  and  the  ITC  instituted  (see 
Institution  of  Five-year  Reviews 
Concerning  the  Suspended 
Investigations  on  Cut-to-length  ICTL) 
Carbon  Steel  Plate  from  China.  Russia. 
South  Africa,  and  Ukraine.  67  FR  5631 1 
(September  3,  2002))  a  sunset  review  of 
the  agreement,  pursuant  to  section 
751(c)  of  the  Act.  On  December  9,  2002, 
the  ITC  determined  to  conduct  full  five- 
year  reviews  pursuant  to  section 
751(c)(5)  of  the  Act  (see  Notice  of 
Commission  Determinations  to  Conduct 
Full  Five-year  Reviews  Concerning  the 
Antidumping  Duty  Orders  on  Cut-to- 
length  Carbon  Steel  Plate  from  China. 
Russia,  South  Africa,  and  Ukraine.  67 
FR  77803  (December  19.  2002)).  As  a 
result  of  its  review,  on  January'  8.  2003, 


the  Department  determined  that 
termination  of  the  suspended 
investigation  underlying  the  agreement 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping  and  notified 
the  ITC  of  the  magnitude  of  the  margin 
likely  to  prevail  were  the  suspended 
investigation  underlying  the  agreement 
terminated  (see  Cut-to-Length  Carbon 
Steel  Plate  From  the  People's  Republic 
of  China,  the  Russian  Federation,  and 
South  Africa:  Final  Results  of  Expedited 
Sunset  Review  of  Suspended 
Antidumping  Duty  Investigations.  68  FR 
1038  (January  8.  2003)). 

On  August  18,  2003.  the  ITC 
determined  that  termination  of  the 
suspended  investigation  on  CTL  plate 
from  China  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time  [see  Cut-to-Length  Carbon  Steel 
Plate  From  China.  Russia,  South  Africa, 
and  Ukraine.  68  FR  52614:  ITC 
Publication  No.  3626  (September  4, 
2003)).  Pursuant  to  the  ITC's  affirmative 
determination  in  the  five-year  sunset 
review,  the  Department  issued  a  notice 
of  continuation  on  September  12,  2003, 
for  the  suspended  investigation 
underlying  the  Agreement  on  CTL  plate 
from  China  (see  Continuation  of 
Suspended  Antidumping  Duty 
Investigations:  Cut-to-length  Carbon 
Steel  Plate  from  the  People's  Republic  of 
China,  the  Russian  Federation,  and 
Ukraine). 

On  August  29,  2003,  referencing 
Article  XII  of  the  Agreement,  the 
Embassy  of  China  in  Washington,  DC, 
submitted  a  facsimile  request  informing 
the  Department  that  "the  Chinese  side 
has  decided  to  withdraw  from  the 
Suspension  Agreement  on  Cut-to-length 
Carbon  Steel  Plate,  which  will  expire  on 
October  30,  2003"  (see  Memo  to  the  File: 
Interested  Parties  Notified  of  the 
Withdrawal  by  the  Covernment  of  the 
People's  Republic  of  China  ("GOC") 
from  the  Suspension  Agreement  ("the 
Agreement  "I  on  Certain  Carbon  Cut-to- 
length  Plate  I -CTL  plate"!  from  China, 
(December  10,  2003)).  On  September  4, 
2003,  the  letter  was  put  on  the  public 
and  official  record  in  the  Central 
Records  Unit  ("CRU")  of  the 
Department  and  interested  parties  were 
notified  (.see  Memo  to  the  File: 
Interested  Parties  Notified  of  the 
Withdrawal  bv  the  Government  of  the 
People's  Republic  of  China  I'GOC'i 
from  the  Suspension  Agreement  ("the 
Agreement  "I  on  (Certain  Carbon  Cut-to- 
length  Plate  ("(TTL  plate"!  from  China. 
(December  10,  2003)). 


Scope  of  Agreement 

The  merchandise  covered  by  this 
agreement  is  Certain  Cut-to-length 
Carbon  Steel  Plate  from  the  People's 
Republic  of  China.  Included  in  this 
description  is  hot-rolled  iron  and  non- 
alloy  steel  universal  mill  plates  (i.e., 
flat-rolled  products  rolled  on  four  faces 
or  in  a  closed  box  pass,  of  a  width 
exceeding  150  mm  but  not  exceeding 
1 250  mm  and  of  a  thickness  of  not  less 
than  4  mm,  not  in  coils  and  without 
patterns  in  relief),  of  rectangular  shape, 
neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted, 
varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances;  and 
certain  iron  and  non-alloy  steel  flat- 
rolled  products  not  in  coils,  of 
rectangular  shape,  hot-rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances,  4.75  mm  or 
more  in  thickness  and  of  a  width  which 
exceeds  150  mm  and  measures  at  least 
twice  the  thickness.  Included  as  subject 
merchandise  in  this  Agreement  are  flat- 
rolled  products  of  nonrectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling") — for  example, 
products  which  have  been  bevelled  or 
rounded  at  the  edges.  This  merchandise 
is  currently  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  under  item 
numbers  7208.40.3030,  7208.40.3060, 
7208.51.0030,  7208.51.0045. 
7208.51.0060,  7208.52.0000. 
7208.53.0000,  7208.90.0000. 
7210.70.3000,  7210.90.9000, 
7211.13.0000,7211.14.0030, 
7211.14.0045,  7211.90.0000, 
7212.40.1000,  7212.40.5000, 
7212.50.0000.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
Agreement  is  dispositive.  Specificedly 
excluded  from  subject  merchandise 
within  the  scope  of  this  Agreement  is 
grade  X-70  steel  plate. 

Termination  of  Suspended 
Investigation  and  Issuance  of 
Antidumping  Duty  Order 

Article  XII  of  the  Agreement  states,  in 
part: 

"The  Government  of  the  People's 
Republic  of  China  may  terminate  this 
Agreement  at  any  time  upon  notice  to 
the  Department.  Termination  shall  be 
effective  60  days  after  such  notice  is 
given  to  the  Department.  Upon 
termination  at  the  request  of  MOFTEC, 
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the  provisions  of  Section  734(i)  of  the 
Act  shall  apply." 

As  noted  above,  the  underlying 
investigation  in  this  proceeding  was 
continued  pursuant  to  section  734(g)  of 
the  Act  foUovkring  the  acceptance  of  the 
Agreement.  As  a  result  of  the  continued 
investigation,  the  Department  made  a 
final  determination  of  dumping,  and  the 
ITC  found  material  injiuy.  Section 
734(i){l)(A)  of  the  Act  stipulates  that  the 
Department  shall: 

Suspend  liquidation  under  section 
733(dK2)  of  unliquidated  entries  of  the 
merchandise  made  on  the  later  of — 

(i)  the  date  which  is  90  days  before 
the  date  of  publication  of  the  notice  of 
suspension  of  liquidation,  or 

(ii)  the  date  on  which  the 
merchandise  the  sale  or  export  to  the 
United  States  of  which  was  in  violation 
of  the  agreement,  or  under  an  agreement 
which  no  longer  meets  the  requirements 
of  subsection  (b)  and  (d)  or  (c)  and  (d), 
was  first  entered,  or  withdrawn  from 
warehouse,  for  consumption. .  . . 

Furthermore,  section  734{i)(l){C) 
stipulates  that  the  Department  shall: 

If  the  investigation  was  completed 
under  subsection  (g),  issue  an 
antidumping  duty  order  under  section 
736(a)  effective  with  respect  to  entries  of 
merchandise  liquidation  of  which  was 
suspended. 

Finally,  section  734(i)(l)(E)  stipulates 
that  the  Department  shall: 

Notify  the  petitioner,  interested 
parties  who  are  or  were  parties  to  the 
investigation,  and  the  Commission  of  its 
actions  under  this  paragraph. 

The  GOC's  request  for  termination  of 
the  suspension  agreement  is  effective 
November  3,  2003,  which  is  the  date  the 
agreement  will  no  longer  meet  the 
requirements  of  section  734(d)  of  the 
Act.  Because  the  GOC  is  withdrawing  its 
participation  from  the  Agreement,  the 
Department  finds  that  suspension  of  the 
underlying  investigation  will  no  longer 
be  in  the  public  interest  as  of  that  date 
(see  section  734(d)(1)).  Therefore,  the 
Department  will  direct  the  U.S.  Bvtreau 
of  Customs  and  Border  Protection 
("BCBP")  to  suspend  liquidation  of  all 
entries  of  CTL  plate  from  China  effective 
November  3,  2003.  Accordingly, 
pursuant  to  section  734(i){l)(C)  of  the 
Act,  the  Department  hereby  issues  an 
antidumping  duty  order  effective 
November  3,  2003,  which  is  60  days 
from  the  official  filing  date  of  the 
termination  request  of  the  GOC. 

Antidumping  Duty  Order 

In  accordance  with  section  736(a)(1) 
of  the  Act,  the  Department  will  direct 
BCBP  to  assess,  beginning  on  November 
3,  2003,  antidumping  duties  equal  to  the 
amount  by  which  the  normal  value  of 


the  merchandise  exceeds  the  export 
price  (or  constructed  export  price)  of  the 
merchandise  for  all  entries  of  CTL  plate 
from  China.  These  antidumping  duties 
will  be  assessed  on  all  unliquidated 
entries  of  CTL  plate  from  China  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  November  3, 
2003. 

We  will  instruct  BCBP  to  require  a 
cash  deposit  for  each  entry  equal  to  the 
antidumping  duty  margins  found  in  our 
amended  final  determination  of  January 
12,  1998,  as  listed  below.  These 
suspension-of-liquidation  instructions 
will  remain  in  effect  until  further  notice. 
The  "China-Wide  Rate"  applies  to  all 
producers  and  exporters  of  subject  CTL 
plate  not  specificedly  listed.  The  final 
weighted-average  dumping  margins  are 
as  follows: 


Manufacturer/Exporter 

Weighted-av- 
erage margin 
(percent) 

Anshan  (AISCO/Anshan 
International/Sincerely  Asia 
Ltd)  

Baoshan  (Bao/Baoshan 
International  Trade  Corp/ 
Bao  Steel  Metals  Trading 
Corp)  

Liaoning  

Shanghai  Pudong  

30.68 

30.51 
17.33 
38  16 

WISCO  (Wuhan/International 
Economic  and  Trading 
Corp/Cheenwu  Trader  Ltd) 

China-wide  Rate 

128.59 
128  59 

This  notice  constitutes  the 
antidiunping  duty  order  with  respect  to 
CTL  plate  from  China.  Interested  parties 
may  contact  the  Department's  Central 
Records  Unit,  room  B-099  of  the  main 
Commerce  building,  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect. 

This  notice  is  published  in 
accordance  with  sections  734(i)  and 
777(i)  of  the  Act.  This  order  is 
published  in  accordance  with  section 
736(a)  of  the  Act. 

Dated:  October  14,  2003. 
James  J.  Jochum, 

Assistant  Secretary  for  Import 

A  dm  in  i  strati  on. 

[FR  Doc.  03-26530  Filed  10-20-03;  8;45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
(A-201-«02) 

Gray  Portland  Cement  and  Clinlcer 
From  Mexico;  Notice  of  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Review. 

SUMMARY:  On  September  16,  2003.  the 
Department  of  Commerce  published  the 
final  results  of  administrative  review  of 
the  antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from 
Mexico.  The  review  covers  one 
manufacturer/exporter,  CEMEX,  S.A.  de 
C.V.,  and  its  affihate.  GCC  Cemento. 
S.A.  de  C.V.  The  period  of  review  is 
August  1,  2001.  through  July  31,  2002. 

As  a  result  of  our  analysis  of 
CEMEX's,  GCCC's  and  the  petitioner's 
comments,  we  are  amending  the  final 
results  of  antidumping  administrative 
review. 

EFFECTIVE  DATE:  October  21.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Hermes  Pinilla  or  Brian  Ellman,  Office 
of  AD/CVD  Enforcement  3,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-3477  or  (202)  482- 
4852,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  16,  2003,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  final  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from 
Mexico  (68  FR  54203)  [Final  Results). 

On  September  17,  2003,  CEMEX, 
GCCC,  and  the  petitioner  filed  a  timely 
allegation  that  the  Department  made 
ministerial  errors  in  the  Final  Results. 
Specifically,  CEMEX  and  GCCC  alleged 
that  (1)  the  Department's  decision  to 
apply  adverse  facts  available  to  GCCC's 
further-manufactured  cement  sales  is  a 
ministerial  error,  (2)  the  Department's 
conclusion  that  GCCC's  U.S.  affiliate, 
Rio  Grande  Materials,  Inc.,  was  the  only 
U.S.  subsidiary  that  further- 
manufactured  cement  is  a  ministerial 
error,  (3)  the  Department  made  a 
ministerial  error  with  respect  to  the 
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calculatiorf  of  the  per-unit  cash-deposit 
rate,  and  (4)  the  Department  made  an 
ministerial  error  when  it  determined  the 
duty-assessment  rate  by  combining  the 
antidumping  duties  due  for  sales  by 
CEMEX  and  GCCC  into  one  weighted- 
average  rate.  The  petitioner  alleged  that 
the  Department  inadvertently  subtracted 
GCCC's  terminal-specific  general  and 
administrative  expenses  from  the 
calculation  of  U.S.  indirect  selling 
expenses.  On  September  24.  2003,  the 
petitioner  and  GCCC  submitted  rebuttal 
comments  in  reply  to  the  ministerial- 
error  allegations. 

We  have  reviewed  the  calculations  in 
the  Final  Results  and  find  that  there  are 
two  errors  that  constitute  ministerial 
errors  within  the  meaning  of  19  CFR 
351.224(f).  We  found  several  of 
CEMEX's  and  GCCCs  allegations  to 
involve  methodological  issues  rather 
than  ministerial  errors  and  therefore  we 
have  not  adjusted  CEMEX's/GCCC's 
final  antidumping  duty  margin  based  on 
those  allegations.  For  a  detailed  analysis 
of  the  ministerial-error  allegations  and 
the  Department's  position  on  each,  see 
Memorandum  to  [effrey  May.  Deputv 
Assistant  Secretary  for  Import 
Administration,  from  Laurie  Parkhill. 
Office  Director.  Group  1,  Office  3.  dattd 
October  14.  2003. 

Pursuant  to  section  751(h)  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 
we  have  amended  the  Final  Results  by 
correcting  the  following  errors:  (1)  the 
calculation  of  the  per-unit  cash-deposit 
amount  and  (2)  the  inclusion  of  GCCC's 
terminal-specific  indirect  selling 
expense  in  the  calculation  of  U.S. 
indirect  selling  expenses.  Correction  of 
these  errors  changes  the  final 
antidumping  duty  margin  from  79.81 
percent  to  80.75  percent  and  the  per- 
unit  cash-deposit  amount  from  U.S. 
S61.60  per  metric  ton  to  U.S.  S52.42  per 
metric  ton.  Consequently,  we  will  issue 
amended  cash-deposit  instructions  to 
the  U.S.  Customs  and  Border  Protection 
(Customs)  to  reflect  the  amendment  of 
the  final  results  of  review. 

Assessment  Rates 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  As 
amended  bv  this  determination  and  in 
accordance  with  19  CFR  351.212(b).  we 
have  calculated  an  exporter/ importer- 
specific  assessment  rate.  For  the  sales  in 
the  United  States  through  the 
respondents'  affiliated  U.S.  parties,  we 
divided  the  total  dumping  margin  for 
the  reviewed  sales  by  the  total  entered 
value  of  those  reviewed  sales.  We  will 
direct  Customs  to  assess  the  resulting 
percentage  margin  against  the  entered 
customs  values  for  the  subject 


merchandise  on  each  of  the  entries 
during  the  review  period  (see  19  CFR 
351.212(a)). 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(h)  and  777(i)(l)  of  the 
Act. 

Dated:  October  15.  2003. 
James  |.  |ochum. 
Assistant  Secretan'  for  Import 
Adniinistnitiun 
IFR  Uo< .  ().i-26.S:il  Filed  10-20-O3,  8:45  am) 

BILUNG  CODE  3510-OS-S 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-834-807] 

Silicomanganese  from  Kazakhstan: 
Rescission  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration. 

International  Trade  Administration. 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  Rescission  of  the 
.\ntidumping  Duty  Administrative 
Review. 

SUMMARY:  On  July  1.  2003.  in  response 

to  a  request  made  by  Considar.  an 
importer  of  the  subject  merchandise,  the 
Department  of  Commerce 
("Department  ")  published  a  notice  of 
initiation  of  an  antidumping  duty 
administrative  review  of 
silicomanganese  from  Kazakhstan,  for 
the  period  of  review  ("POR")  November 
9,  2001  through  April  30,  2003.  Because 
Considar  has  withdrawn  its  request  for 
review,  and  there  were  no  other  requests 
for  review  for  this  time  period,  the 
Department  is  rescinding  this  review  in 
accordance  with  19  CFR  351.213(d)(1). 
EFFECTIVE  DATE:  October  21.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  C.  Dovle,  Enforcement  Group  III. 
Office  9.  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  1401 
Constitution  Avenue.  N.W., 
Washington.  D.C:.  20230:  telephone: 
202-482-0159 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  28.  2003,  Considar,  an 
exporter  of  the  subject  merchandise, 
requested  that  the  Department  conduct 
an  administrative  review  of  its  sales  for 
the  period  November  9.  2001  through 
April  30.  2003.  Considar  was  the  only 
interested  party  to  request  a  review  for 
this  time  period.  On  July  1,  2003,  the 
Department  published  a  notice  of 
initiation  of  the  antidumping 


administrative  review  of 
silicomanganese  from  Kazakhstan,  in 
accordance  with  19  CFR 
351.221(c)(l)(i).  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocationc  in  Part,  68  FR  39055 
(July  1,  2003).  On  July  17,  2003,  the 
Department  amended  the  initiation 
notice.  See  Notice  of  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Request  for 
Revocation  in  Part:  Correction.  68  FR 
42373  (July  17,  2003).  On  September  29, 
2003,  Considar  withdrew  its  request  for 


review. 


Rescission  of  Review 

Pursuant  to  the  Department's 
regulations,  the  Department  will  rescind 
an  administrative  review  "if  a  party  that 
requested  the  review  withdraws  the 
request  within  90  days  of  the  date  of 
publication  of  notice  of  initiation  of  the 
requested  review."  See  19  CFR 
351.213(d)(1).  Considar.  the  only 
interested  party  to  request  an 
administrative  review  for  this  time 
period,  withdrew  its  request  for  this 
review  within  the  90-day  time  limit; 
accordingly,  we  are  rescinding  the 
administrative  review  for  the  period 
November  9,  2001  through  April  30, 
2003.  and  will  issue  appropriate 
assessment  instructions  to  the  U.S. 
Bureau  of  Customs  and  Border 
Protection. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  ( "APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
herebv  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation.  This 
determination  is  issued  in  accordance 
with  19  CFR  351.213(d)(4)  and  section 
777(i)(l)  of  the  Tariff  Act  of  1930,  as 
amended. 

Dated:  October  14.  2003. 
James  J.  Jochum, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-26534  Filed  10-20-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-427-825,  A-580-853,  A-588-863] 

Wax  and  Wax/Resin  Thermal  Transfer 
Ribbons  From  France,  Japan,  and  the 
Republic  of  Korea;  Notice  of 
Postponement  of  Preliminary 
Determinations  in  Antidumping  Duty 
investigations 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  postponement  of 
preliminary  determinations  in 
antidumping  duty  investigations. 

SUMMARY:  The  Department  of  Commerce 
is  postponing  the  preliminary 
determinations  in  the  antidumping  duty 
investigations  of  wax  and  wax/resin 
thermal  transfer  ribbons  from  France, 
Japan  and  the  Republic  of  Korea  from 
November  6,  2003  until  no  later  than 
December  16,  2003.  These 
postponements  are  made  pursuant  to 
section  733(c)(1)(A)  of  the  Tariff  Act  of 
1930,  as  amended. 
EFFECTIVE  DATE:  October  21,  2003 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Hoadlej-  (France)  at  (202)  482- 
3148,  Cheryl  Werner  (Japan)  at  (202) 
482-3208,  or  Fred  Baker  (Republic  of 
Korea)  at  (202)  482-2924,  hnport 
-Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  27,  2003,  the  Department  of 
Commerce  (the  Department)  published  a 
notice  of  initiation  of  these  antidumping 
duty  investigations  covering  the  period 
from  April  1,  2002  through  March  31, 
2003  (68  FR  38305).  The  notice  of 
initiation  stated  that  the  Department 
would  issue  preliminary  determinations 
no  later  than  140  days  after  the  date  of 
initiation.  See  68  FR  38308.  Presently, 
the  preliminary  determinations  in  these 
investigations  are  due  on  November  6, 
2003. 

Postponement  of  Preliminary 
Determinations 

Pursuant  to  section  733(b)(1)(A)  of  the 
Act,  the  Department  shall  make  a 
preliminary  determination  in  an 
investigation  of  an  antidumping  duty 
order  within  140  days  after  the  date  on 
which  the  Department  initiates  the 
investigation.  The  Act  further  provides, 
however,  that  the  Department  may 
extend  the  140-day  period  to  190  days 


if  the  petitioner  makes  a  timely  request 
for  an  extension.  On  October  3,  2003, 
the  petitioner  made  timely  requests 
pursuant  to  19  CFR  351.205(e)  for  40- 
dav  postponements,  pursuant  to  section 
73'3(c)(l)(A)  of  the  Act.  of  the 
preliminary  determinations  in  these 
investigations.  Petitioner  stated  that 
postponements  of  the  preliminary 
determinations  are  necessary  due  to  the 
complexity  of  the  issues  involved  in 
these  cases,  such  as  model  matching/ 
product  characteristics,  and  also  the 
timing  of  the  respondents'  submissions 
and  supplemental  questionnaire 
responses. 

Under  section  733(c)(l)fA)  of  the  Act, 
if  the  petitioner  makes  a  timelv  request 
for  an  extension  of  the  period  within 
which  the  preliminary  determination 
must  be  made  under  subsection  (b)(1). 
then  the  Department  mav  postpone 
making  the  preliminary'  determination 
under  subsection  (b)(1)  until  not  later 
than  the  190th  day  after  the  date  on 
which  the  administering  authority 
initiates  an  investigation.  Therefore,  in 
accordance  with  petitioner's  requests  for 
postponements,  the  Department  is 
postponing  the  preliminary 
determinations  in  these  investigations 
for  40  days  for  the  reasons  stated  in 
petitioner's  requests.  These  preliminar)' 
determinations  will  now  be  due  no  later 
than  December  16,  2003. 

This  notice  is  issued  and  published 
pursuant  to  section  733(c)(2)  of  the  Act 
and  19  CFR  351.205(f). 

Dated:  October  14,  2003. 
James  J.  Jochum, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-26533  Filed  10-20-03;  8:45  am] 

BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  090903C] 

Small  Taices  of  Marine  Mammals 
incidental  to  Specified  Activities; 
Oceanographic  Survey  in  the 
Northwest  Atlantic  Ocean  Near 
Bermuda 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  extension  of  comment 

deadline. 

SUMMARY:  Under  the  Marine  Mammal 
Protection  Act  (MMPA),  on  October  9, 
2003,  NMFS  published  a  notice  of 
receipt  of  an  application  for  the 


harassment  of  marine  mammals 
incidental  to  conducting  an 
oceanographic  survey  in  the  Northwest 
Atlantic  Ocean  near  Bermuda.  By  this 
document,  NMFS  announces  an 
extension  of  the  comment  deadline. 

DATES:  Comments  and  information  must 
be  received  no  later  than  November  10, 
2003. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Chief,  Marine  Mammal 
Conservation  Division.  Office  of 
Protected  Resources.  National  Marine 
Fisheries  Ser\'ice.  1315  East-West 
Highway.  Silver  Spring.  MD  20910- 
3226.  A  copy  of  the  application  may  be 
obtained  by  writing  to  this  address  or  by 
telephoning  the  contact  listed  here. 
Comments  cannot  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  C.  Hagedorn,  Office  of  Protected 
Resources.  NMFS.  (301)  713-2322,  ext 
117. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  101(a)(5)(A)  of  the  MMPA  (16 
U.S.C.  1361  et  seq.)  directs  the  Secretary 
of  Commerce  (Secretary)  to  allow,  upon 
request,  the  incidental,  but  not 
intentional  taking  of  marine  mammals 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 

On  October  9,  2003  (68  FR  58308), 
NMFS  announced  that  it  had  received 
an  application  from  the  Lamont-Doherty 
Earth  Obser\'ator>'  (LDEO)  for  an 
Incidental  Harassment  Authorization  to 
take  small  numbers  of  marine  mammals, 
by  harassment,  incidental  to  conducting 
an  oceanographic  survey  in  the 
Northwest  Atlantic  Ocean  near 
Bermuda.  Under  the  MMPA.  NMFS 
requested  comments  on  its  proposal  to 
issue  an  authorization  to  LDEO  to 
incidentally  take,  by  harassment,  small 
numbers  of  several  species  of  marine 
mammals  for  a  limited  period  of  time 
within  the  next  year.  By  this  document. 
NMFS  extends  the  comment  period  on 
the  application  and  its  preliminary' 
determination  until  November  10,  2003. 

Dated:  October  14,  2003. 
Donna  Wieting. 

Acting  Director.  Office  of  Protected  Resources. 

National  Marine  Fisheries  Service. 

[FR  Doc.  03-26548  Filed  10-20-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

n.D.  092203D] 

Smaii  Taltes  of  Marine  Mammals 
Incidental  to  Specified  Activities; 
Oceanographic  Surveys  in  the 
Southeast  Caribbean  Sea  and  Adjacent 
Atlantic  Ocean 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  receipt  of  application 

and  proposed  incidental  take 

authorization;  request  for  comments. 

summary:  NMFS  has  received  an 
application  from  the  Lamont-Doherty 
Earth  Observaton,'  (LDEO),  a  part  of 
Columbia  University,  for  an  Incidental 
Harassment  Authorization  (IHA)  to  take 
small  numbers  of  marine  mammals,  by 
harassment,  incidental  to  conducting 
oceanographic  surveys  in  the  Southeast 
Caribbean  Sea  and  adjacent  Atlantic 
Ocean.  Under  the  Marine  Mammal 
Protection  Act  (MMPA),  NMFS  is 
requesting  comments  on  its  proposal  to 
issue  an  authorization  to  LDEO  to 
incidentally  take,  by  harassment,  small 
numbers  of  several  species  of  cetaceans 
and  pinnipeds  for  a  limited  period  of 
time  within  the  next  year. 
DATES:  Comments  and  information  must 
be  received  no  later  than  November  20. 
2003. 

ADDRESSES:  Comments  on  the 
application  should  be  addressed  to  the 
Acting  Chief,  Marine  Mammal 
Conservation  Division.  Office  of 
Protected  Resources.  National  Marine 
Fisheries  Service,  1315  East- West 
Highway.  Silver  Spring,  MD  20910- 
3225.  or  by  telephoning  the  contact 
listed  here.  A  copy  of  the  application 
containing  a  list  of  the  references  used 
in  this  document  may  be  obtained  by 
writing  to  this  address  or  by  telephoniag 
the  contact  listed  here.  Comments 
cannot  be  accepted  if  submitted  via  e- 
mail  or  the  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Skrupky,  Office  of  Protected 
Resources,  NMFS.  (301)  713-2322.  ext 
163. 

SUPPLEMENTARY  INFORMATION: 

Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  marine  mammals 
by  U.S.  citizens  who  engage  in  a 


specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such 
takings  are  set  forth.  NMFS  has  defined 
•'negligible  impact"  in  50  CFR  216.103 
as  "...an  impact  resulting  from  the 
specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reasonably  likely  to.  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival." 

Section  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  numbers  of 
marine  mammals  by  harassment.  Under 
section  3(18)(A).  the  MMPA  defines 
"harassment"  as: 

any  act  of  pursuit,  torment,  or  annoyance 
which  |i)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild;  or  (ill  has  the  potential  to  disturb  a 
marine  mammal  or  marine  mammal  stock  in 
the  wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering. 

The  term  "Level  A  harassment" 
means  harassment  described  in 
subparagraph  (A)(i).  The  term  "Level  B 
harassment"  means  harassment 
described  in  subparagraph  (A)(ii). 

Section  101(a)(5)(D)  establishes  a  45- 
day  time  limit  for  NMFS  review  of  an 
application  followed  by  a  30-day  public 
notice  and  comment  period  on  any 
proposed  authorizations  for  the 
incidental  harassment  of  marine 
mammals  Within  45  days  of  the  close 
of  the  comment  period.  NMFS  must 
either  issue  or  deny  issuance  of  the 
authorization. 

Summary  of  Request 

On  August  7,  2003,  NMFS  received  an 
application  from  LDEO  for  the  taking, 
by  harassment,  of  several  species  of 
marine  mammals  incidental  to 
conducting  a  seismic  survey  program. 
As  presently  scheduled,  a  seismic 
survev  will  be  conducted  in  the 
Southeast  Caribbean  Sea  and  Adjacent 
Atlantic  Ocean.  The  Southeast 
Caribbean  Sea  and  Atlantic  Ocean 


cruise  will  be  off  the  coast  of  Venezuela 
in  an  area  extending  from  59°  to  71°  W 
and  10°  to  15°  N  from  January  11,  2004 
to  February  21,  2004.  The  operations 
will  partly  take  place  in  the  Exclusive     , 
Economic  Zones  (EEZ)  of  several 
nations  in  the  Southeast  Caribbean 
(including  Venezuela,  Aruba,  Bonaire, 
Curacao,  Trinidad,  and  Tobago)  as  well 
as  in  international  waters. 

The  purpose  of  the  project  is  to  obtain 
information  on  island  arc  movements 
and  geometry  which  can  be  used  to 
better  understand  the  history  and 
mechanical  processes  by  which  island 
arcs  accrete  to  continents,  deeply  buried 
rocks  are  exhumed,  and  folded  belts  and 
different  types  of  sedimentary  basins 
form  along  oblique  collision  zones.  The 
interplay  of  the  crust  and  subcrustal 
lithosphere  during  arc  accretion  and 
metamorphic  belt  exhumation  and 
subduction  polarity  reverses  will  be 
examined.  In  addition,  the  flow  patterns 
of  the  sublithospheric  mantle  beneath 
the  plate  boundary  and  northern  South 
America  as  a  whole  and  beneath  the 
right  lateral  shear  zone  between  them 
will  be  examined. 

Description  of  the  Activity 

The  seismic  survey  will  involve  two 
vessels  which  will  conduct  the  seismic 
work.  The  source  vessel,  the  R/V 
Maurice  Ewing,  will  deploy  an  array  of 
20  airguns  as  an  energy  source,  plus  a 
6-km  (3.2  n.mi.)  towed  hydrophone 
streamer.  A  second  vessel,  the  R/V 
Seward  Johnson,  will  deploy  and 
retrieve  Ocean  Bottom  Seismometers 
(OBSs).  As  the  airgun  array  is  towed 
along  the  survey  line,  the  towed 
hydrophone  streamer  or  OBSs  will 
receive  the  returning  acoustic  signals 
and  transfer  the  data  to  the  on-board 
processing  system.  Water  depths  within 
the  study  area  range  from  approximately 
15-6.000  m  (49-19,685  ft).  Most  of  the 
survey  effort  will  take  place  in  waters 
greater  than  1,000  m  (3,281  ft)  deep, 
2,031  km  (1,097  n.mi.)  will  be  surveyed 
in  water  depth  ranging  from  100-1,000 
m  (328-3,281  ft)  deep,  and  a  small 
portion  of  the  survey  effort  will  occur  in 
shallow  water  less  than  100  m  (328  ft) 
deep. 

Tne  procedures  to  be  used  for  the 
seismic  study  will  be  similar  to  those 
used  during  previous  seismic  surveys  by 
LDEO  in  the  equatorial  Pacific  Ocean 
(Carbotte  et  ai.  1998,  2000).  The 
proposed  seismic  surveys  will  use 
conventional  seismic  methodology  with 
a  towed  airgun  array  as  the  energy 
source,  and  a  towed  hydrophone 
streamer  and/or  OBSs  as  the  receiver 
system.  The  OBSs  will  be  deployed  by 
the  Seward  Johnson.  The  energy  to  the 
airgun  array  is  compressed  air  supplied 
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by  compressors  on  board  the  source 
vessel.  In  addition  to  the  operations  of 
the  airgun  array,  a  multibeam 
bathymetric  sonar  will  be  operated  from 
the  source  vessel  continuously 
throughout  the  entire  cruise,  and  a 
lower-energy  sub-bottom  profiler  will 
also  be  operated  during  most  of  the  . 
survey. 

The  Seward  Johnson  will  have  four 
deployments  of  OBSs,  prior  to  the  time 
when  the  Maurice  Ewing  conducts 
airgun  operations  in  that  area.  After 
each  line  is  shot,  the  Seward  Johnson 
will  retrieve  the  OBSs,  download  the 
data,  and  refurbish  the  units  before 
redeploying  the  OBSs  along  the  next 
line  that  will  be  shot.  During  the 
Southeast  Caribbean  cruise,  there  will 
be  four  deployments  of  OBSs,  one 
deployment  along  each  of  the  OBS  lines. 
OBSs  will  also  be  deployed  at  two  other 
locations  near  each  line  to  fill  data  gaps 
between  islands. 

In  addiiion,  the  ocean  floor  will  be 
mapped  with  an  Atlas  Hydrosweep  DS- 
2  multibeam  15.5-kHz  bathymetric 
sonar,  and  a  3.5-kHz  sub-bottom 
profiler  will  also  be  operated  along  with 
the  multibeam  sonar.  Both  of  these 
sound  sources  will  be  operated 
simultaneously  with  the  airgvm  array. 
For  more  information  regarding  the 
Atlas  Hydrosweep  DS-2  multibeam 
bathymetric  sonar,  please  refer  to 
previous  Federal  Register  Notices  (68 
FR  44291,  July  28,  2003,  and  68  FR 
17773,  Aprilll,  2003). 

During  the  airgun  operations,  the 
vessel  will  travel  at  7.4-9.3  km/hr  (4-5 
knots),  and  seismic  pulses  will  be 
emitted  at  intervals  of  60-90  sec  (OBS 
lines)  and  approximately  20  sec  (MCS 
lines).  The  20  sec  spacing  corresponds 
to  a  shot  interval  of  about  50  m  (164  ft). 
The  60-90  sec  spacing  along  OBS  lines 
is  to  minimize  reverberation  from 
previous  shot  noise  during  OBS  data 
acquisition,  and  the  exact  spacing  will 
depend  on  water  depth.  The  20-airgun 
array  will  include  airguns  ranging  in 
chamber  volume  from  80  to  850  in3. 
These  airguns  will  be  spaced  in  an 
approximate  rectangle  of  dimensions  of 
35  m  (115  ft)  across  track  by  9  m  (30  ft) 
along  track. 

Along  the  selected  lines,  the  OBSs 
will  be  positioned  by  the  Seward 
Johnson  prior  to  the  time  when  the 
Maurice  Ewing  conducts  airgim 
operations  in  that  area.  After  each  line 
is  shot,  the  Seward  Johnson  will  retrieve 
the  OBSs,  download  the  data,  and 
refurbish  the  units  before  redeploying 
the  OBSs  along  the  next  line  that  will 
be  shot.  During  the  Southeast  Caribbean 
cruse,  there  will  be  four  deployments  of 
OBSs,  one  deployment  along  each  of  the 
OBS  lines.  OBSs  will  also  be  deployed 


at  two  other  locations  near  each  line  to 
fill  data  gaps  between  islands. 

When  airgun  operations  with  the  20- 
gun  array  commence  after  a  period 
without  airgun  operations,  the  number 
of  gims  firing  will  be  increased 
gradually  ("ramped  up,"  also  described 
as  a  "soft  start").  Operations  will  begin 
with  the  smallest  gun  in  the  array  (80 
in^).  Guns  will  be  added  in  sequence 
such  that  the  source  level  of  the  array 
will  increase  in  steps  not  exceeding  6 
dB  per  5-min  period  over  a  total 
duration  of  approximately  25  minutes. 
Throughout  the  ramp-up  procediue,  the 
safety  zone  for  the  full  20-gun  array  will 
be  maintained.  Given  the  presence  of 
the  streamer  and  airgun  array  behind 
the  vessel,  the  turning  rate  of  the  vessel 
with  trailing  streamer  and  array  is  no 
more  than  five  degrees  per  minute, 
limiting  the  maneuverability  of  the 
vessel  during  operations. 

Along  with  the  airgun  operations,  two 
additional  acoustical  data  acquisition 
systems  will  be  operated  during  most  or 
all  of  the  cruise.  The  ocean  floor  will  be 
mapped  with  an  Atlas  Hydrosweep  DS- 
2  multibeam  15.5-kHz  bathymetric 
sonar,  and  a  3.5-kHz  sub-bottom 
profiler  will  also  be  operated  along  with 
the  multibeam  sonar.  These  sound 
sources  are  commonly  operated  from 
the  Maurice  Ewing  simultaneous  with 
the  airgun  array. 

The  Atlas  Hydrosweep  is  mounted  on 
the  hull  of  the  Maurice  Ewing,  and  it 
operates  in  three  modes,  depending  on 
the  water  depth.  There  is  one  shallow 
water  mode  and  there  are  two  deep- 
water  modes:  an  Omni  mode  and  a 
Rotational  Directional  Transmission 
mode  (RDT).  When  water  depth  is  less 
than  400  m  (1312.3  ft),  the  source 
output  is  210  dB  re  1  ^Pa  m  rms  and 
a  single  1-milIisec  pulse  or  "ping"  per 
second  is  transmitted,  with  a 
beamwidth  of  2.67  degrees  fore-aft  and 
90  degrees  athwartship.  The  beamwidth 
is  measured  to  the  -3  dB  point,  as  is 
usually  quoted  for  sonars.  The  Omni 
mode  is  identical  to  the  shallow-water 
mode  except  that  the  source  output  is 
220  dB  rms.  The  Omni  mode  is 
normally  used  only  during  start  up.  The 
RDT  mode  is  normally  used  during 
deep-water  operation  and  has  a  237  dB 
rms  source  output.  In  the  RDT  mode, 
each  "ping"  consists  of  five  successive 
transmissions,  each  ensonifying  a  beam 
that  extends  2.67  degrees  fore-aft  and 
approximately  30  degrees  in  the  cross- 
track  direction.  The  five  successive 
transmissions  (segments)  sweep  from 
port  to  starboard  with  minor  overlap, 
spanning  and  overall  cross-track  angular 
extent  of  about  140  degrees,  with  small 
gaps  between  the  pulses  for  successive 
30--<iegree  segments.  The  total  during  of 


the  "ping,"  including  all  five  successive 
segments,  varies  with  water  depth,  but 
is  1  millisec  in  water  depths  less  than 
500  m  (1640.5  ft)  and  10  millisec  in  the 
deepest  water.  For  each  segment,  "ping" 
duration  is  l/5th  of  these  values  or  2/ 
5th  for  a  receiver  in  the  overlap  area 
ensonified  by  two  beam  segments.  The 
"ping"  interval  during  RDT  operations 
depends  on  water  depth  and  varies  from 
once  per  second  in  less  than  500  m 
(1640.5  ft)  water  depth  to  once  per  15 
seconds  in  the  deepest  water. 

The  sub-bottom  profiler  is  normallv 
operated  to  provide  information  about 
the  sedimentary  features  and  the  bottom 
topography  that  is  simultaneously  being 
mapped  by  the  Hydrosweep.  The  energy 
from  the  sub-bottom  profiler  is  directed 
downward  by  a  3.5  kHz  transducer 
mounted  in  the  hull  of  the  Maurice 
Ewing.  The  output  varies  with  water 
depth  from  50  watts  in  shallow  water  to 
800  watts  in  deep  water.  Pulse  inter\al 
is  1  second  but  a  common  mode  of 
operation  is  to  broadcast  five  pulses  at 
1-s  intervals  followed  by  a  5-s  pause. 

Additional  information  on  the  airgun 
arrays,  bathymetric  sonars,  and  sub- 
bottom  profiler  specifications  is 
contained  in  the  application,  which  is 
available-upon  request  (see  ADDRESSES). 

Description  of  Habitat  and  Marine 
Mammals  Affected  by  the  Activity 

A  detailed  description  of  the 
Southeast  Caribbean  Sea  and  its 
associated  marine  mammals  can  be 
found  in  a  number  of  documents 
referenced  in  the  LDEO  application  as 
well  as  in  the  LDEO  application  itself, 
and  is  not  repeated  here.  In  the 
Southeast  Caribbean  Sea  and  adjacent 
Atlantic  Ocean,  30  marine  mammal 
species  are  known  to  occur  within  the 
proposed  study  areas.  Six  species  are 
listed  as  endangered  under  the  U.S. 
Endangered  Species  Act  (ESA):  sperm, 
humpback,  sei,  fin.  and  blue  whales,  as 
well  as  West  Indian  manatees.  These 
species  included  in  this  application  are 
the  sperm  whale  (Physeter 
macrocephalus).  pygmy  sperm  whale 
[Kogia  breviceps),  dwarf  sperm  whale 
[Kogia  sima).  Cuvier's  beaked  whale 
[Ziphius  cavirostris),  Gervais'  beaked 
whale  [Mesoplodon  europaeus], 
Blainville's  beaked  whale  {Mesoplodon 
densirostris).  rough-toothed  dolphin 
{Steno  bredanensis),  tucuxi  [Sotaha 
uviatilis),  bottlenose  dolphin  [Tursiops 
truncatus).  Pantropical  spotted  dolphin 
[Stenella  attenuata).  Atlantic  spotted 
dolphin  (Stenella  frontalis),  spinner 
dolphin  (Stenella  longirostris).  clymene 
dolphin  (Stenella  clymene),  striped 
dolphin  [Stenella  coeruleoalba),  long- 
beaked  common  dolphin  (Delphinus 
capensis),  Fraser's  dolphin 
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[Lagenodelphis  hosei).  Risso's  dolphin 
{Grampus  griseus).  melon-headed  whale 
{Peponocephala  electro),  pygmy  killer 
whale  (Feresa  attenuata).  false  killer 
whale  [Pseudorca  cmssidens).  killer 
whale  [Orcinus  orca).  short-finned  pilot 
whale  [Globicephala  macrorhynchus). 
humpback  whale  (Megaptera 
novaeangliae).  minke  whale 
(Balaenoptera  acutorostrata).  Bryde's 
whale  [Balaenoptera  edeni),  sei  whale 
(Bahenoptera  borealis).  fm  whale 


(Balaenoptera  physalus).  and  blue 
whale  (Balaenoptera  musculus).  Also, 
one  species  of  pinniped  could 
potentially  be  encountered  during  the 
proposed  seismic  surveys.  This  includes 
the  hooded  seal  (Cystophora  cristata]. 
Additional  information  on  most  of  these 
species  is  available  at:  httpJ/ 
www.nmfs.noaa  gov/prot     res/PR2/ 
Stock    Assessment    Program/ 
sars.html. 


Potential  Effects  on  Marine  Manunals 

The  sound  pressure  fields  for  the  20- 
gun  arrays  has  been  modeled  by  LDEO, 
in  relation  to  distance  and  direction 
from  the  airguns.  Table  1  in  the 
application  (LDEO  Caribbean  2003) 
shows  the  distances  from  the  arrays 
where  sound  levels  of  >190,  180,  170, 
and  160  dB  re  1  ^Pa  (rms)  are  predicted 
to  be  received: 


Airgun  Array 


20  airguns 


Predicted  RMS  Radii  in  meters/ft 


190  dB 


275/902 


180  dB 


170dB 


160  dB 


900/2953 


2600/8531 


9000/29,529 


The  rms  (root-mean-squared)  pressure 
is  an  average  over  the  pulse  duration. 
The  rms  level  of  a  seismic  pulse  is 
typically  about  10  dB  less  than  its  peak 
level  (Greene  1997:  McCauley  et  al. 
1998.  2000a).  The  safety  radii  will  he 
verified  prior  to  the  Southeast  Caribbean 
cruise,  using  data  from  an  acoustical 
measurement  study  in  deep  water 
within  the  Gulf  of  Mexico,  which  took 
place  from  27  May  to  3  [une  2003.  The 
data  will  either  confirm  or  be  used  to 
refine  the  safety  radii  to  be  used  during 
this  and  future  LDEO  seismic  studies. 

Previous  applications  from  LDEO 
have  described  similar  actions.  Past 
Federal  Register  notices  for  LDEO 
include  lulv  28.  2003  (68  FR  44291). 
August  26.  2003  (68  FR  51240). 
September  12,  2003  (68  FR  53714).  and 
September  17.  2003  (68  FR  54421).  The 
Federal  Register  notice  on  April  14, 
2003  (68  FR  17909)  describes,  in  detail, 
the  characteristics  of  the  Ewing's 
acoustic  sources  and,  in  general,  the 
anticipated  effects  on  marine  mammals 
including  masking,  disturbance,  and 
potential  hearing  impairment  and  other 
physical  effects.  Possible  effects  of  the 
sub-bottom  profiler  have  been  used  in 
the  projects  described  in  the  above 
notices.  The  LDEO  Southeast  Caribbean 
application  also  provides  information 
on  what  is  known  about  the  effects  on 
marine  mammals  of  the  types  of  seismic 
operations  planned  by  LDEO. 

Possible  Effects  of  the  Mid-Frequency 
Sonar  Signals 

A  multibeam  bathvmetric  sonar  (Atlas 
Hydrosweep  DS-2,  15.5-kHz)  will  be 
operated  from  a  source  vessel  at  some 
times  during  the  planned  study.  Sounds 
from  the  multibeam  sonar  are  very  short 
pulses,  occurring  for  1-10  msec  once 
every  1  to  15  sec,  depending  on  water 
depth.  Most  of  the  energy  in  the  sound 
pulses  emitted  by  this  multibeam  sonar 
is  at  high  frequencies,  centered  at  15.5 


kiiz.  The  beam  is  narrow  (2.67°)  in  fore- 
aft  extent,  and  wide  (140°)  in  the  cross- 
track  angles.  A  marine  mammal  at  depth 
near  the  trackline  would  be  in  the  main 
beam  for  only  one  or  two  of  the  five 
segments.  Further  information  on  mid- 
frequency  sonar  can  be  found  in  the 
application  or  in  a  previous  Federal 
Register  notice  68  FR  17909  (April  14. 
2003). 

Possible  Effects  of  the  Sub-bottom 
Profiler  Signals 

Sound  levels  have  not  been  measured 
for  the  sub-bottv)m  profiler  used  by  the 
Maurice  Ewing.  but  Burgess  and  Lawson 
(2000)  measured  the  sounds  propagating 
more  or  less  horizontally  from  a  similar 
unit  with  similar  source  output  (205  dB 
re  1  uPa-m).  The  160  and  180  dB  re  1 
|i.Pa  (rms)  radii,  in  the  horizontal 
direction,  were  estimated  to  be  near  20 
m  (66  ft)  and  8  m  (26  ft),  respectively, 
from  the  source,  as  measured  in  1 3  m 
(43  ft)  water  depth.  The  corresponding 
distances  for  an  animal  in  the  beam 
below  the  transducer  would  be  greater, 
on  the  order  of  180  m  (591  ft)  and  18 
m  (59  ft),  assuming  spherical  spreading. 
Further  information  on  the  sub-bottom 
profiler  can  be  found  in  the  application 
as  well  as  in  a  previous  Federal  Register 
notice  (68  FR  44291,  July  28,  2003). 

Estimates  of  Take  by  Harassment  for  the 
Southeast  Caribbean  Sea  Cruise 

All  anticipated  takes  by  harassment 
involve  a  temporary  change  in  behavior. 
The  mitigation  measures  to  be  applied 
will  minimize  the  possibility  of 
injurious  takes.  LDEO  has  calculated  the 
■'best  estimates"'  for  the  numbers  of 
animals  that  could  be  taken  by  level  B 
harassment  during  the  proposed  seismic 
survey  in  the  SE  Caribbean  Sea  using 
data  on  marine  mammal  abundance 
from  a  previous  survey  region,  as  shown 
in  the  predicted  RMS  radi;  table. 


These  estimates  are  based  on  a 
consideration  of  the  number  of  marine 
mammals  that  might  be  exposed  to 
sound  levels  greater  than  160  dB,  which 
is  currently  used  as  the  criterion  for  the 
onset  of  level  B  harassment,  by 
operations  with  the  20-gun  array 
planned  to  be  used  for  the  project.  The 
anticipated  radius  of  influence  of  the 
multibeam  sonar  is  less  than  that  for  the 
airgun  arrav.  It  is  assumed  that  any 
marine  mammals  close  enough  to  be 
affected  by  the  multibeam  sonar  would 
already  be  affected  by  the  airguns. 
Therefore,  no  additional  allowance  is 
included  for  animals  that  might  be 
affected  by  the  multibeam  sonar. 

Tables  4  and  5  in  the  application 
explain  the  corrected  density  estimates 
as  well  as  the  "best  estimate"  of  the 
numbers  of  each  species  that  would  be 
exposed  to  seismic  sounds  greater  than 
160  dB. 

According  to  the  tables,  the 
percentages  of  delphinidae  thai  might 
be  exposed  to  sound  levels  greater  than 
160  dB  range  from  zero  to  4.4  percent. 
Aside  from  the  sperm  whale,  the 
physeterida  and  ziphiidae  exposure 
percentages  are  zero.  The  percent  of 
sperm  whales  that  might  be  exposed  is 
0.4  percent.  Except  for  the  humpback 
and  blue  whales,  the  mysticetes  and 
pinnipeds  percent  of  exposure  is  zero.  It 
is  estimated  that  1.7  percent  of 
humpback  whales  and  1.0  percent  of 
blue  whales  could  be  exposed  to  sound 
levels  greater  than  160  dB.  The  "best 
estimate"  of  the  numbers  of  common, 
bottlenose.  Atlantic  spotted,  and 
pantropical  spotted  dolphins  that  might 
be  harassed  (exposed  to  levels  greater 
than  160  dB)  are  1.9  percent,  4.4 
percent,  2.6  percent,  and  4.3  percent, 
respectively. 

The  160  dB  criterion  is  based  on 
studies  of  baleen  whales.  Odontocete 
hearing  at  low  frequencies  is  relatively 
insensitive  and  delphinids  generally 
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appear  to  be  more  tolerant  of  strong  low- 
frequency  sounds  than  are  most  baleen 
whales.  As  a  result,  significantly  fewer 
odontocetes  than  estimated  here  are 
likely  to  be  harassed  by  the  proposed 
action. 

Pinnipeds  are  not  expected  to  be 
encountered  in  the  SE  Caribbean  Sea 
and  so  the  "best  estimate"  of  the 
number  that  might  be  affected  is  zero. 
Although  unlikely,  a  more  conservative 
estimate  of  a  maximum  of  five 
pinnipeds  (most  likely  hooded  seals) 
might  be  affected  by  a  portion  of  the 
proposed  survey  in  the  SE  Caribbean 
Sea.  For  further  information  regarding 
the  estimated  takes,  refer  to  the  LDEO 
Caribbean  2003  application. 

Conclusions-  Effects  on  Cetaceans 

Strong  avoidance  reactions  by  several 
species  of  mys'Jcetes  to  seismic  vessels 
have  been  observed  at  ranges  up  to  8  km 
(4.3  nm)  and  occasionally  as  far  as  30 
km  (16.2  nm)  from  the  source  vessel. 
Some  bowhead  whales  avoided  waters 
within  30  km  (16.2  run)  of  the  seismic 
operation.  However,  reactions  at  such 
long  distances  appear  to  be  atypical  of 
other  species  of  mysticetes  and,  even  for 
bowheads,  may  oiily  apply  during 
migration. 

Odontocete  reactions  to  seismic 
pulses,  or  at  least  those  of  dolphins,  are 
expected  to  extend  to  lesser  distances 
than  are  those  of  mysticetes.  Odontocete 
low-frequency  hearing  is  less  sensitive 
than  that  of  mysticetes,  and  dolphins 
are  often  seen  from  seismic  vessels. 
There  are  documented  instances  of 
dolphins  approaching  active  seismic 
vessels.  However,  dolphins  as  well  as 
some  other  types  of  odontocetes 
sometimes  show  avoidance  responses 
and/or  other  changes  in  behavior  when 
near  operating  seismic  vessels. 

Taking  account  of  the  mitigation 
measures  that  are  planned,  effects  on 
cetaceans  are  generally  expected  to  be 
limited  to  avoidance  of  the  area  around 
the  seismic  operation  and  short-term 
changes  in  behavior,  falling  within  the 
MMPA  definition  of  "Level  B 
harassment."  In  the  cases  of  mysticetes, 
these  reactions  are  expected  to  involve 
small  numbers  of  individual  cetaceans. 
The  "best  estimate"  is  that  377 
humpback  whales  or  about  1.7  percent 
of  the  North  and  South  Atlantic 
populations  will  be  exposed  to  soimd 
levels  greater  than  or  equal  to  160  dB  re 
1  |iPa  (rms).  Acevedo  and  Smultea 
(1995)  provide  evidence  that  the  North 
and  South  Atlantic  populations  overlap 
in  their  wintering  areas.  Similarly,  only 
52  sperm  whales  or  approximately  0.4 
percent  of  the  North  Atlantic  sperm 
whale  population  would  receive  seismic 
sounds  greater  than  or  equal  to  160  dB 


during  the  proposed  survey  in  the  SE 
Caribbean  Sea. 

The  numbers  of  odontocetes  that  may 
be  harassed  by  the  proposed  activities 
are  small  relative  to  the  population 
sizes.  A  maximum  of  2475,  2222,  1369, 
867,  and  564  common,  bottlenose, 
Atlantic  spotted,  rough  toothed,  and 
pantropical  spotted  dolphins, 
respectively  (the  most  abundant 
delphinids  in  the  proposed  survey  area) 
are  expected  to  be  exposed  to  seismic 
sounds  greater  than  or  equal  to  160  dB. 
This  represents  1.9  to  4.4  percent  of  the 
North  Atlantic  populations  of  these 
species  based  on  population  estimates 
for  these  species.  However,  these 
dolphin  species  survey?  have  not  been 
conducted  for  most  of  their  range  in  the 
North  Atlantic  Ocean  and  adjacent 
waters.  The  true  percentages  of  the 
populations  that  might  be  exposed  to 
seismic  sounds  greater  than  or  equal  to 
160  dB  are  much  less  than  1.9-4.4 
percent.  The  population  sizes  and  the 
1.9  to  4.4  percent  are  based  on  a  small 
fraction  of  their  range  and  their  actual 
population  sizes  are  actually  much 
larger.  The  true  percentages  of  the 
populations  that  might  be  exposed  to 
seismic  sounds  greater  than  160  dB  are 
therefore  much  less  than  1.9  to  4.4 
percent.  In  light  of  all  of  these  factors, 
the  potential  takings  by  Level  B 
harassment  are  expected  to  have  no 
more  than  a  negligible  impact  on  the 
affected  species  or  stocks. 

Mitigation  measures  such  as 
controlled  speed,  course  alteration, 
look-outs,  non-pursuit,  ramp-ups,  and 
power-downs  when  marine  mammals 
are  seen  within  defined  ranges  (See 
Mitigation)  should  further  reduce  short- 
term  reactions  to  disturbance,  and 
minimize  any  effects  on  hearing 
sensitivity. 

Conclusions-  Effects  on  Pinnipeds 

Pinnipeds  are  not  expected  to  be 
encountered  during  the  proposed 
seismic  survey  in  the  SE  Caribbean  Sea. 
However,  a  more  conservative  estimate 
of  a  maximum  of  5  pinnipeds  may  be 
affected  by  a  portion  of  the  proposed 
survey  in  the  SE  Caribbean  Sea  if  they 
were  encountered.  If  pinnipeds  were 
encountered,  the  proposed  seismic 
survey  would  have,  at  most,  a  short- 
term  effect  on  their  behavior  and 
negligible  impacts  on  the  affected 
populations.  Responses  of  pinnipeds  to 
acoustic  disturbance  are  variable,  but 
usually  quite  limited.  Effects  are 
expected  to  be  limited  to  short-term  and 
localized  behavioral  changes  falling 
within  the  MMPA  definition  of  "Level 
B  harassment." 


Mitigation 

Vessel-based  observers  will  monitor 
marine  mammals  in  the  vicinity  of  the 
arrays.  LDEO  proposes  to  power-down 
the  airguns  if  marine  mammals  are 
observed  within  the  proposed  safety 
radii,  which  will  be  verified  prior  to  the 
southeast  Caribbean  cruise,  using  data 
from  an  acoustical  measurement  study 
in  the  Gulf  of  Mexico  which  took  place 
May  27,  2003.  through  June  3,  2003. 
Also,  LDEO  proposes  to  use  a  ramp-up 
procedure  when  commencing 
operations  using  the  20-gun  array. 
Ramp-up  will  begin  with  the  smallest 
gun  in  the  array  (80  in^),  and  gims  will 
be  added  in  a  sequence  such  that  the 
source  level  of  the  array  will  increase  at 
a  rate  no  greater  than  6  dB  per  5-minute 
period  over  a  total  duration  of  about  25 
minutes.  Refer  to  LDEO's  application  for 
more  detailed  information  about  the 
mitigation  measures  that  are  an  integral 
part  of  the  planned  activity. 

Operational  Mitigation 

The  directional  nature  of  the  20- 
airgun  array  to  be  used  in  this  project 
is  an  important  mitigating  factor, 
resulting  in  lower  sound  levels  at  any 
given  horizontal  distance  than  would  be 
expected  at  that  distance  if  the  source 
were  omnidirectional  with  the  stated 
nominal  source  level.  Because  the  actual 
seismic  source  is  a  distributed  sound 
source  (20  guns)  rather  than  a  single 
point  source,  the  highest  sound  levels 
measurable  at  any  location  in  the  water 
will  be  less  than  the  nominal  source 
level. 

The  airguns  comprising  these  arrays 
will  be  spread  out  horizontally,  so  that 
the  energy  from  the  arrays  will  be 
directed  mostly  downward.  This 
directionality  will  result  in  reduced 
sound  levels  at  any  given  horizontal 
distance  than  would  be  expected  at  that 
distance  if  the  source  were 
omnidirectional  with  the  nominal 
source  level. 

Marine  Mammal  Monitoring 

Vessel-based  observers  will  monitor 
marine  mammals  near  the  seismic 
source  vessel  during  all  da^'time  airgun 
operations  and  during  any  nighttime 
start-ups  of  the  airguns.  During  daylight, 
vessel-based  observers  will  watch  for 
marine  mammals  near  the  seismic 
vessel  during  periods  with  shooting 
(including  ramp-ups),  and  for  30 
minutes  prior  to  the  planned  start  of 
airgun  operations  after  an  extended 
shut-down.  Observers  will  not  be  on 
duty  during  ongoing  seismic  operations 
at  night;  bridge  personnel  will  watch  for 
marine  mammals  during  this  period  and 
will  call  for  the  airguns  to  be  powered- 
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down  if  marine  mammals  are  observed 
in  or  about  to  enter  the  safety  radii.  If 
the  airguns  are  ramped-up  at  night,  two 
marine  mammal  observers  will  monitor 
marine  mammals  near  the  source  vessel 
for  30  minutes  prior  to  ramp-up  using 
night  vision  devices. 

Proposed  Safety-  Radii 

Received  sound  levels  have  been 
modeled  for  the  20-gun  arrays.  Based 
on  the  modeling,  estimates  of  the  190- 
,  180-,  170-  and  160-dB  re  1  fiPa  (rms) 
distances  for  these  arrays  have  been 
provided  in  the  application.  Airgun 
operations  will  be  powered-down  (or 
shut-down)  immediately  when 
cetaceans  or  pinnipeds  are  seen  within 
or  about  to  enter  the  appropriate  180- 
dB  (rms)  or  190-dB  (rms)  safety  radius. 
respectively.  These  180-  and  190-dB 
criteria  are  consistent  with  guidelines 
for  onset  of  level  A  harassment  of 
cetaceans  and  pinnipeds  by  NMFS 
(2000)  and  other  guidance  by  NMFS. 

Mitigation  During  Operations 

The  following  mitigation  measures,  as 
well  as  marine  mammal  monitoring, 
will  be  adopted  during  the  proposed 
Mid-Atlantic  seismic  surveys,  provided 
that  doing  so  will  not  compromise 
operational  safety  requirements:  (1) 
Speed  or  course  alteration:  (2)  power- 
down  procedures:  (3)  shut-down 
procedures;  and  (4)  ramp-up 
procedures. 

Airgun  operations  will  be  suspended 
when  marine  mammals  are  observed 
within,  or  about  to  enter,  designated 
safety  zones,  where  there  is  a  possibility 
of  Level  A  harassment. 

Course  Alteration 

If  a  marine  mammal  is  detected 
outside  the  appropriate  safety  radius 
and,  based  on  its  position  and  the 
relative  motion,  is  likely  to  enter  the 
safety  radius,  the  vessel's  speed  and/or 
direct  course  will  be  changed  in  a 
manner  that  also  minimizes  the  effect  to 
the  planned  science  objectives.  The 
marine  mammal  activities  and 
movements  relative  to  the  seismic  vessel 
will  be  closely  monitored  to  ensure  that 
the  marine  mammal  does  not  approach 
within  the  safety  radius.  If  the  mammal 
appears  likely  to  enter  the  safety  radius, 
further  mitigative  actions  will  be  taken, 
i.e.,  either  further  course  alterations  or 
shutdown  of  the  airgims. 

Power-down  Procedures 

If  a  marine  mammal  is  detected 
outside  the  safety  radius  but  is  likely  to 
enter  the  safety  radius,  and  if  the 
vessel's  course  and/or  speed  cannot  be 
changed  to  avoid  having  the  marine 
manunal  enter  the  safety  radius,  the 


airguns  will  be  powered-down  before 
the  mammal  is  within  the  safety  radius. 
Likewise,  if  a  mammal  is  already  within 
the  safety  zone  when  first  detected,  the 
airguns  will  be  powered-down 
immediately.  For  the  power-down 
procedure  for  the  20-gun  array,  one  80 
in'  airgun  will  be  operated  during  the 
interruption  of  seismic  survey.  Airgun 
activity  (after  both  power-down  and 
shut-down  procedures)  will  not  resume 
until  the  marine  mammal  has  cleared 
the  .safety  zone.  An  animal  will  be 
considered  to  have  cleared  the  safety 
zone  if  it  is  visually  observed  to  have 
left  the  safety  zone,  or  if  it  has  not  been 
seen  within  the  zone  for  15  min  (small 
odontocetes,  including  delphinidae,  and 
pinnipeds)  or  30  min  (mysticetes  and 
large  odontocetes,  including  sperm, 
pygmy  sperm,  dwarf  sperm,  and  beaked 
whales). 

Shut-down  Procedures 

If  a  marine  mammal  is  detected  close 
to  the  airgun  array  during  a  power- 
down,  modeled  safety  radii  for  a  single 
gun  will  be  maintained.  If  the  20-gun 
array  is  used,  the  single  gun  that  will  be 
firing  is  80  in3.  Since  no  calibrations 
have  been  done  to  confirm  the  modeled 
safety  radii  for  this  single  gun, 
conser\'ative  (1.5  times  the  safety 
radius)  radii  will  be  used:  54  m  (177  ft) 
for  cetaceans,  and  20  m  (66  ft)  for 
pinnipeds.  If  a  marine  mammal  is  seen 
within  the  appropriate  safety  radius  of 
the  array  when  the  air  guns  have  already 
been  powered-down,  airgun  operations 
will  be  shut-down. 

Ramp-up  Procedure 

A  "ramp-up  "  procedure  will  be 
followed  when  the  airgun  arrays  begin 
operating  after  a  specified  duration 
without  airgun  operations.  Under 
normal  operational  conditions  (vessel 
speed  4  knots,  or  7.4  km/hr),  a  ramp-up 
would  be  required  after  a  power-down 
or  shut-down  period  lasting  about  8 
minutes  or  longer  if  the  Ewing  was 
towing  the  20-^un  array.  At  4  knots,  the 
source  vessel  would  travel  900  m  (2953 
ft)  during  an  8-minute  period.  If  the 
towing  speed  is  reduced  to  3  knots  or 
less,  as  sometimes  required  when 
maneuvering  in  shallow  water,  it  is 
proposed  that  a  ramp-up  would  be 
required  after  a  "no  shooting"  period 
lasting  10  minutes  or  longer.  At  towing 
speeds  not  exceeding  3  knots,  the  source 
vessel  would  travel  no  more  than  900  m 
(3117  ft)  in  10  minutes.  Based  on  the 
same  calculation,  a  ramp-up  procedure 
would  be  required  after  a  6  minute 
period  if  the  speed  of  the  source  vessel 
was  5  knots. 

Ramp-up  will  not  occur  if  the  safety 
radius  has  not  been  visible  for  at  least 


30  min  prior  to  the  start  of  operations 
in  either  daylight  or  nighttime.  If  the 
safety  radius  has  not  been  visible  for 
that  30  minute  period  (e.g..  during 
darkness  or  fog),  ramp-up  will  not 
commence  unless  one  airgun  has  been 
maintained  during  the  interruption  of 
seismic  activity. 

Monitoring  and  Reporting 

LDEO  proposes  to  conduct  the 
following  marine  mammal  monitoring 
of  its  2003  SE  Caribbean  Sea  seismic 
program. 

Vessel-based  Visual  Monitoring 

At  least  two  observers  will  be  based 
aboard  the  vessel.  At  least  one 
experienced  marine  mammal  observer 
will  be  on  duty  aboard  the  seismic 
vessel,  and  observers  will  be  appointed 
by  LDEO  with  NMFS  concurrence. 
Observers  will  be  on  duty  in  shifts  of 
duration  no  longer  than  4  hours.  The 
second  observer  will  also  be  on  watch 
part  of  the  time,  including  the  30- 
minute  periods  preceding  startup  of  the 
airguns  and  during  ramp-ups.  Use  of 
two  simultaneous  observers  will 
increase  the  proportion  of  the  marine 
mammals  present  near  the  source  vessel 
that  are  detected.  LDEO  bridge 
personnel  additional  to  the  dedicated 
marine  mammal  observers  will  also 
assist  in  detecting  marine  mammals  and 
implementing  mitigation  requirements 
whenever  possible  (they  will  be  given 
instruction  on  how  to  do  so).  especicJly 
during  operations  at  night  when 
designated  observers  will  not  be  on 
duty. 

Tne  observer(s)  will  watch  for  marine 
mammals  from  the  highest  practical 
vantage  point  on  the  vessel,  which  is 
either  the  bridge  or  the  flying  bridge.  On 
the  bridge  of  the  Maurice  Ewing,  the 
observer's  eye  level  will  be  11  m  (36  ft) 
above  sea  level,  allowing  for  good 
visibility  within  a  210°  arc.  If  observers 
are  station  on  the  flying  bridge,  the  eye 
level  will  be  14.4  m  (47.2  ft)  above  sea 
level.  The  observer(s)  systematically 
scan  the  area  around  the  vessel  with 
reticle  binoculars  (e.g..  7  X  50  Fujinon) 
and  with  the  naked  eye  during  the 
daytime.  At  night,  night  vision 
equipment  will  be  available  (ITT  F500 
Series  Generation  3  binocular  image 
intensifier  or  equivalent).  Laser 
rangefinding  binoculars  (Leica  LRF  1200 
laser  rangefinder  or  equivalent)  will  be 
available  to  assist  with  distance 
estimation.  If  a  marine  mammal  is  seen 
well  outside  the  safety  radius,  the  vessel 
may  be  maneuvered  to  avoid  having  the 
mammal  come  within  the  safety  radius 
(see  Mitigation).  When  mammals  are 
detected  within  or  about  to  enter  the 
designated  safety  radii,  the  airguns  will 
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be  powered-down  immediately.  The 
observer(s)  will  continue  to  maintain 
watch  to  determine  when  the  animal  is 
outside  the  safety  radius.  If  the  airguns 
are  powered-down,  observers  will 
continue  to  maintain  watch  to 
determine  when  the  animal  is  outside 
the  safety  radius.  Airgun  operations  will 
not  resume  until  the  animal  is  outside 
the  safety  radius  or  until  the  specified 
intervals  (15  or  30  min)  have  passed 
without  a  resighting. 

If  ramp-up  procedures  must  be 
performed  at  night,  two  observers  will 
be  on  duty  30  minutes  prior  to  the  start 
of  airgim  operations  and  diuing  the 
subsequent  ramp-up  procedures.  Ramp- 
up  procediu^s  for  the  20-gun  array  will 
not  commence  at  night  unless  the 
seismic  source  has  been  maintained. 

Reporting 

A  report  will  be  submitted  to  NMFS 
within  90  days  after  the  end  of  the 
cruise.  The  end  of  the  Caribbean  cruise 
is  predicted  to  occur  on  approximately 
21  February  2004.  The  report  will 
describe  the  operations  that  were 
conducted  and  the  marine  mammals 
that  were  detected.  The  report  will  be 
submitted  to  NMFS,  providing  full 
documentation  of  methods,  results,  and 
interpretation  pertaining  to  all 
monitoring  tasks.  The  90-day  report 
will  summarize  the  dates  and  locations 
of  seismic  operations,  marine  mammal 
sightings  (dates^  times,  locations, 
activities,  associated  seismic  survey 
activities),  and  estimates  of  the  amoiuit 
and  natiu«  of  potential  take  of  marine 
mammals  by  harassment  or  in  other 
ways. 

Endangered  Species  Act  (ESA) 

Under  section  7  of  the  ESA,  NMFS 
has  begvm  consultation  on  the  proposed 
issuance  of  an  IHA  under  section 
101(a)(5)(D)  of  the  MMPA  for  this 
activity.  Consultation  will  be  concluded 
prior  to  the  issuance  of  an  IHA.  LJDEO 
has  initiated  consultation  with  the  U.S. 
Fish  and  Wildlife  Service  on  West 
Indian  Manatees. 

National  Environmental  Policy  Act 
(NEPA) 

The  NSF  has  prepared  an  EA  for  the 
Southeast  Caribbean  surveys.  NMFS  is 
reviewing  this  EA  and  will  either  adopt 
it  or  prepare  its  own  NEPA  document 
before  making  a  determination  on  the 
issuance  of  an  IHA.  A  copy  of  the  NSF 
EA  for  this  activity  is  available  upon 
request  (see  ADDRESSES). 

Preliminary  Conclusions 

NMFS  has  preliminarily  determined 
that  the  impact  of  conducting  the 
seismic  siuvey  in  the  Southeast 


Caribbean  Sea  and  Adjacent  Atlantic 
Ocean,  off  the  coast  of  Venezuela,  will 
result,  at  worst,  in  a  temporary 
modification  in  behavior  by  certain 
species  of  marine  mammals.  This 
activity  is  expected  to  result  in  no  more 
than  a  negligible  impact  on  the  affected 
species  or  stocks. 

While  the  number  of  potential 
incidental  harassment  takes  will  depend 
on  the  distribution  and  abundance  of 
marine  mammals  in  the  vicinity  of  the 
siuvey  activity,  the  number  of  potential 
harassment  takings  is  estimated  to  be 
small.  In  addition,  no  take  by  injury 
and/or  death  is  anticipated,  and  the 
potential  for  temporary  or  permanent 
hearing  impairment  is  low  and  will  be 
avoided  through  the  incorporation  of 
the  mitigation  measures  mentioned  in 
this  docimient.  In  addition,  the 
proposed  seismic  program  is  not 
expected  to  interfere  with  any 
subsistence  hunts,  since  operations  in 
the  whaling  and  sealing  areas  will  be 
limited. 

Proposed  Authorization 

NMFS  proposes  to  issue  an  IHA  to 
LDEO  for  conducting  a  seismic  surveys 
in  the  Southeast  Caribbean  Sea  and 
Adjacent  Atlantic  Ocean,  off  the  coast  of 
Venezuela,  provided  the  previously 
mentioned  mitigation,  monitoring,  and 
reporting  requirements  are  incorporated. 
NMFS  has  preliminarily  determined 
that  the  proposed  activity  would  result 
in  the  harassment  of  small  numbers  of 
marine  mammals;  would  have  no  more 
than  a  negligible  impact  on  the  affected 
marine  mammal  stocks;  and  would  not 
have  an  lumutigable  adverse  impact  on 
the  availability  of  species  or  stocks  for 
subsistence  uses. 

Information  Solicited 

NMFS  requests  interested  persons  to 
submit  comments  and  information 
concerning  this  request  (see  ADDRESSES). 

Dated:  October  14,  2003. 
Donna  Wieting, 

Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-26549  Filed  10-20-03;  8:45  am] 
BiLUNG  CODE  3510-22-5 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

agency:  Office  of  the  Under  Secretary  of 
Defense  (Personnel  an  Readiness),  DoD. 
ACTION:  Notice. 


In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Under  Secretary  of  Defense  (Personnel 
and  Readiness)  annoimces  the  following 
proposed  reinstatement  of  a  public 
mformation  collection  and  seeks  public 
comment  on  the  provisions  thereof 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biuden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  December  22, 
2003. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness) 
(Military  Community  and  Family 
Policy/Educational  Opportunities 
Directorate),  ATTN:  Mr.  Otto  Thomas, 
4000  Defense  Pentagon,  Washington,  DC 
20301-^000). 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposed  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
at  (703)  602^949,  ext.  160. 

Title,  Associated  Form,  and  OMB 
Control  Number:  Department  of  Defense 
Public  and  Commimity  Service  (PACS) 
Program,  DD  Forms  2581  and  2581-1, 
OMB  Niunber  0704-0324. 

Needs  and  Uses:  This  information 
collection  requirement  is  necessary  to 
allow  for  the  continued  implementation 
of  the  Public  and  Community  Service 
(PACS)  Program.  The  PACS  Program 
encoiu"ages  eligible  Service  members  to 
work  in  the  public  or  community 
service  arena  upon  separation  from 
active  duty.  Employers  with  job 
openings  in  the  public  and  community 
service  arena  will  complete  the  one-time 
DD  Form  2581,  "Operation  Transition 
Employer  Registration,"  to  register  in 
the  PACS  employer  database.  The  DD 
Form  2581  and  allows  PACS  employers 
to  post  employment  opportunities  on 
the  Operation  Transition  Bulletin  Board 
(TBB).  Employers  hiring  separated 
Service  members  under  the  Temporary 
Early  Retirement  ACT  (TERA)  are 


Federal  Register /Vol.  fi8.  Nn    7.0."^  /  TnPsHav    nrtnKor  9i    9nm/Mr.»w 


60092 


Federal  Register /  Vol.  68,  No.  203 /Tuesday,  October  21.  2003 /Notices 


required  to  complete  the  DD  Form 
2581-1,  "Public  and  Community 
Service  Organization  Validation"  to  he 
validated  as  a  PACS  employer.  This 
validation  allows  TER.'K  retirees,  being 
hired  by  a  PACS  organization,  to  earn 
additional  retirement  credit  needed 
towards  gaining  full  retirement  for  20 
years  of  creditable  service.  Once  the 
retiree  reaches  age  62  he/she  will  be 
compensated  for  retirement  for  20  vears 
of  service.  The  information  from  the  DD 
Form  2581-1  is  also  used  by  the 
Department  of  Defense  to  validate  that 
the  emplover  meets  the  criteria  of  a 
PACS  organization. 

Affected  Public:  Individuals  or 
households;  state,  local,  or  tribal 
government,  businesses  or  other  for- 
profit,  Federal  government;  not-for- 
profit  institutions. 

Annual  Burden  Hours:  2.870. 

Number  of  Respondents:  287. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Frequencv  (Jn  !)(;(:asi()ii. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

This  information  is  needed  tu  satisfy 
Public  Law  101-510.  the  Defense 
Department's  Fiscal  Year  1491 
Authorization  Act,  N(n-ember  5.  1491). 
which  directed  the  Secretary  of  Defense 
release  to  civilian  employers, 
organizations  and  other  appropriate 
entities,  the  names  (and  other  pertinent 
information)  of  separating  members  of 
the  .\rmed  Forces,  their  spouses,  and 
civilian  employees  who  are  seeking 
emplovment  in  the  civilian  sector.  The 
collection  is  also  required  to  satisfy 
Public  Law  102-484.  the  Defense 
Department's  Fiscal  Year  199.3 
Authorization  Act.  October  23.  1992. 
which  directed  the  Secretary  of  Defense 
to  maintain  a  public  and  community 
service  registry  in  which  separating 
Service  members  would  be  enc;nuraged 
to  enter  into  employment  in  the  public 
and  community  services  arena.  DD 
Form  2581,  "Operation  Transition 
Emplover  Registration,  "  and  DD  Form 
2581-1.  "Public  and  Community 
Service  Organization  Validation."  are 
used  to  support  this  effort. 

Dated;  October  14.  2003. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defence. 
[PR  Doc.  03-26440  Filed  10-20-03.  8;45  am] 
BILLING  CODE  5001 -08-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  RHdu(;tion  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Consideration  will  be  given  to  all 
commenters  received  by  November  20, 
2003. 

Title.  Form,  and  OMB  Number: 
Application  for  Trusteeship:  DD  Form 
2827;  OMB  Number  0730-0013. 

Type  of  Request:  E.xtension. 

\'umt)er  of  Respondents:  75. 

Ar}nual  Responses:  75. 

Average  Bunlrn  Per  Response:  15 
minutes 

Annual  Burdei\  Hours:  18.75. 

Needs  and  I  'ses  When  members  of 
the  unifurnu^d  services  are  declared 
mentally  incompetent,  the  need  arises  to 
have  a  trustee  appointed  to  act  on  their 
ht'halt  with  regard  to  milit<irv  pay 
matters,  hulividuals  will  complete  this 
form  to  apply  for  appointment  as  n 
trustee  nil  behalf  of  the  member  The 
requirement  to  complete  this  torm  helps 
alleviate  the  opportunity  for  fraud. 
waste  and  abuse  of  government  funds 
and  member's  benefits 

Affected  Puhln    Individuals  or 
households. 

Frequencv:  On  Occasion 

Respondent's  ()hli<j^ation   Kecjuired  to 
Obtain  or  Retain  Benefits 

OMB  Desk  Officer:  Ms.  Jacqueline 
Zeiher  Written  comments  and 
recommendations  im  the  [iroposed 
inlormation  colle(;tiiin  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
l()23h.  New  t:\e(;utive  Office  Building. 
Washington,  DC  20503. 

DOD  C:leariiiice  Officer:  Ms. 
Jacqueline  Davis  Written  n;quests  for 
copies  of  the  information  collection 
proposal  should  be  sent  to  Ms.  Davis, 
WHS/DIOR.  1215  lefferson  Davis 
Highway.  Suite  1204,  Arlington.  VA 
22202-4302 

Drttfd,  C)(.t.)be|-  8,  2003. 
Patricia  L.  Toppings, 
Altermitne  ( )SD  Federal  Register  Liaison 
Officer.  Department  of  Defense 
\VR  Doc.  03-26441  Filed  10-20-03;  8:45  am] 
BILLING  CODE  5001 -08-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (14  U.S.C. 
Chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  November  20, 
2003. 

Title.  Form,  and  OMB  Number: 
Trustee  Report;  DD  Form  2826;  OMB 
Number  01730-0012. 

Type  of  Request:  Extension. 

Number  of  Respondents:  600. 

Responses  Per  Respondent:  1. 

Annual  Responses:  600. 

Average  Burden  Per  Response:  30 
minutes. 

Annual  Burden  Hours:  300. 

Needs  and  Uses:  When  members  of 
the  uniformed  services  are  declared 
mentally  int:ompetent.  the  need  arises  to 
have  a  trustee  appointed  to  act  on  their 
behalf  with  regard  to  military  pay 
matters.  Trustees  will  complete  this 
form  to  report  the  administration  of  the 
funds  received  on  behalf  of  the  member. 
The  requirement  to  complete  this  form 
helps  alleviate  the  opportunity  for 
fraud,  waste  and  abuse  of  government 
funds  and  member's  benefits. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Ms.  Jacqueline 
Zeiher.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DoD,  Room 
10236.  New  Executive  Office  Building. 
Washington.  DC  20503. 

DOD  Clearance  Officer:  Ms  Jacqueline 
Davis.  Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Davis,  WHS/DIOR,  1215 
lefferson  Davis  Highway.  Suite  1204, 
Arlington,  CA  22202^302;. 

Dated:  Octobers.  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

IFR  Doc  03-26442  Filed  10-20-C3;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0005] 

Federal  Acquisition  Regulation; 
Infonnation  Collection;  Standard  Form 
255,  Architect-Engineer  and  Related 
Services  Questionnaire  for  Specific 
Project 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0005). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  architect-engineer  and 
related  services  questionnaire  for 
specific  project  (SF  255).  The  clearance 
currently  expires  October  31,  2003. 
However,  a  request  was  submitted  to 
extend  this  clearance  imtil  JanuEiry 
2004. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  acciuate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
December  22,  2003. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVA), 
1800  F  Street,  NW,  Room  4035, 
Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cecelia  Davis,  Acquisition  Policy 
Division,  GSA  (202)  219-0202. 


SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Standard  Form  255  is  used  by  all 
Executive  agencies  to  obtain 
information  from  architect-engineer  (A- 
E)  firms  interested  in  a  particular 
project.  The  information  on  the  form  is 
reviewed  by  a  selection  panel  composed 
of  professional  people  and  assists  the 
panel  in  selecting  the  most  qualified  A- 
E  firm  to  perform  the  specific  project. 
The  form  is  designed  to  provide  a 
uniform  method  for  A-E  firms  to  submit 
information  on  experience,  personnel, 
capabilities  of  the  A-E  firm  to  perform, 
along  with  information  on  the 
consultants  they  expect  to  collaborate 
with  on  the  specific  project. 

B.  Annual  Reporting  Burden 

Respondents:  5,000. 

Responses  Per  Respondent:  4. 

Annual  Responses:  20.000. 

Hours  Per  Response:  1.2. 

Total  Burden  Hours:  24,000. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVA),  Room  4035, 
1800  F  Street,  NW.,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0005. 
Architect-Engineer  and  Related  Services 
Questiormaire  for  Specific  Project  (SF 
255),  in  all  correspondence. 

Dated:  October  15.  2003. 
Laura  G.  Auletta, 

Director,  Acquisition  Policy  Division. 
[FRDoc.  03-26443  Filed  10-20-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0004] 

Federal  Acquisition  Regulation; 
Information  Collection;  Architect- 
Engineer  and  Related  Services 
Questionnaire  (SF  254) 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0004). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 


Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  architect-engineer  and 
related  services  questionnaire  (SF  254). 
The  clearance  currently  expires  on 
October  31.  2003.  However,  a  request 
was  submitted  to  extend  this  clearance 
until  }anuar>'  2004. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessar\'  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  will  have  practical 
utility:  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodologv: 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
December  22.  2003. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Ser\'ices 
Administration,  FAR  Secretariat  (MVA), 
1800  F  Street,  NW.,  Room  4035. 
Washington.  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cecelia  Davis,  Acquisition  Policy 
Division,  GSA  (202)  219-0202. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Standard  Form  254  is  used  by  all 
Executive  agencies  to  obtain  uniform 
information  about  a  firm's  experience  in 
architect-engineering  (A-E)  projects. 
The  form  is  submitted  annually  as 
required  by  40  U.S.C.  541—544  by  firms 
wishing  to  be  considered  for 
Government  A-E  contracts.  The 
information  obtained  on  this  form  is 
used  to  determine  if  a  firm  should  be 
solicited  for  A-E  projects. 

B.  Annual  Reporting  Burden 

Respondents:  5,000. 

Responses  Per  Respondent:  7. 

Total  Responses:  35,000. 

Hours  Per  Response:  1 . 

Total  Burden  Hours:  35,000. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration. 
FAR  Secretariat  (MVA),  Room  4035, 
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1800  F  Street,  NW,  Washington,  DC 
20405.  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0004, 
Architect-Engineer  and  Related  Services 
Questionnaire  (SF  254),  in  all 
correspondence. 

Dated:  October  15.  2003 
Laura  G.  Auletta, 

Director.  Acquisition  Policy  Division. 

[PR  Doc.  03-26444  Filed  10-20-03;  8:45  am] 

BtUJNG  COO€  6820-£P-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Science  Board 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
will  meet  in  closed  session  on  February 
4-5,  2004;  May  12-13,  2004;  and 
October  20-21,  2004,  at  the  Pentagon, 
Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary'  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Defense  Science 
Board  will  discuss  interim  findings  and 
recommendations  resulting  from 
ongoing  Task  Force  activities.  The 
Board  will  also  discuss  plans  for  future 
consideration  of  scientific  and  technical 
aspects  of  specific  strategies,  tactics,  and 
policies  as  they  may  affect  the  U.S. 
national  defense  posture  and  homeland 
security. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory-  Committee  Act. 
Public  Law  92^63,  as  amended  (5 
U.S.C.  App.  II),  it  has  been  determined 
that  these  Defense  Science  Board 
meetings  concern  matters  listed  in  5 
U.S.C.  552b(c)(l)  and  that,  accordingly, 
these  meetings  will  be  closed  to  the 
public. 

Dated:  October  15.  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[PR  Doc.  03-26491  Filed  10-20-03;  8:45  am] 

BILUNG  CODE  S001-0e-M 


DEPART1MENT  OF  DEFENSE 
Office  of  tlie  Secretary 
Defense  Science  Board 
AGE(1CY:  Department  of  Defense. 


ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Technology  Investment 
for  the  Defense  Advanced  Research 
Projects  Agency  (DARPA)  on  October 
20-21,  2003,  in  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Defense  Science  Board 
Task  Force  will  conduct  a  one-time 
evaluation  of  DARPA's  current 
technology  portfolio  to  confirm  that 
DARPA  has  advanced  research  projects 
based  on  sound,  proven  scientific  and 
technological  foundations,  practices  and 
methods  that  are  of  high  value  to  the 
Department  of  Defense's  operational 
missions. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No  92-463,  as  amended  (5 
U.S.C.  App.  II),  it  has  been  determined 
that  this  Defense  Science  Board  Task 
Force  meeting  concerns  matters  listed  in 
5  U.S.C.  552b(c)(l)  and  that, 
accordingly,  the  meeting  will  be  closed 
to  the  public. 

Due  to  critical  mission  requirements 
and  the  short  timeframe  to  accomplish 
this  review,  there  is  insufficient  time  to 
provide  timely  notice  required  by 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  and  Subsection  101- 
6.1015(b)  of  the  GSA  Final  Rule  on 
Federal  Advisory  Committee 
Management,  41  CFR  Part  101-6,  which 
further  requires  publication  at  least  15 
calendar  days  prior  to  the  meeting. 

Dated  October  10,  2003 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[PR  Doc.  03-26492  Filed  10-20-03;  8:45  am) 

BILUNG  CODE  S001-08-M 


DEPARTIMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Proposed  Collection;  Comment 
Request 

agency:  Department  of  the  Air  Force, 

DoD. 

action:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of 
Admissions  announces  the  proposed 
reinstatement  of  a  public  information 


collection  and  seeks  public  comment  on 
provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  unity,  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 


DATES:  Consideration  will  be  given  to  all 
comments  received  by  November  20, 
2003. 

ADDRESSES:  Written  comments  Euid 
recommendation  on  the  proposed 
information  collection  should  be  sent  to 
United  States  Air  Force  Academy, 
Office  of  Admissions,  2304  Cadet  Drive. 
Suite  236,  USAFA,  CO  80840. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposed  and 
associated  collection  instruments, 
please  write  to  above  address,  or  call  the 
United  States  Air  Force  Academy, 
Office  of  Admissions,  (719)  333-7291. 

Title,  Associated  Form,  and  OMB 
Number:  Air  Force  Academy  Secondary 
School  Transcript,  USAF  Form  148, 
OMB  Number  0701-0066. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
obtain  data  on  candidate's  background 
and  aptitude  in  determining  eligibility 
and  selection  to  the  Air  Force  Academy. 

Affected  Public:  Individuals  or 
households. 

Annual  Burden  Hours:  4,000. 

Number  of  Respondents:  7,500. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  30 
Minutes. 

Frequency:  1. 
SUPPLEMENTARY  INFORMATION: 
Summary  of  Information  Collection 

The  information  collected  on  this 
form  is  required  by  10  U.S.C.  9346.  The 
respondents  are  students  who  are 
applying  for  admission  to  the  United 
States  Air  Force  Academy.  Each 
student's  background  and  aptitude  is 
reviewesi  to  determine  eligibility.  If  the 
information  on  this  form  is  not 
collected,  the  individual  cannot  be 
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considered  for  admittance  to  the  Air 
Force  Academy. 

Pamela  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  03-26339  Filed  10-20-03;  8:45  am] 

BILUNG  CODE  SOOI-OS-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  and  Foreign  Patents 
and  Patertf  Applications  Concerning 
indole  [2,1-B]  Quinazole-6,12-Dione 
Antimalarial  Compounds  and  IMethods 
of  Treating  Malaria 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
Part  404.6  and  404.7,  annoxincement  is 
made  of  the  availability  for  licensing  of 
inventions  set  forth  in  the  foUowring, 
related  patent  applications: 

1.  Tif/e;  Indolo  [2,1-B]  Quinazole-6, 

1 2-Dione  Antimalarial  Compounds  and 
Methods  of  Treating  Malaria. 

U.S.  Patent  No.:  6,531,487. 

Issued:  March  11,  2003. 

2.  Title:  Indolo  [2,1-B]  Quinazole-6, 

1 2-Dione  Antimalarial  Compounds  and 
Methods. 

U.S.  Patent  No.:  6,26A,772. 

Issued:  September  28,  1999. 

Foreign  rights  are  also  available.  The 
United  States  Government,  as 
represented  by  the  Secretary  of  the 
Army,  has  rights  in  these  inventions. 
ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate,  MCMR-JA,  504  Scott  Street, 
Fort  Detrick,  Frederick,  MD  21702- 
5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  619-7808.  For 
licensing  issues,  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Applications, 
(301)  619-6664.  both  at  telefax  (301) 
619-5034. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  03-26431  Filed  10-20-03;  8:45  am] 

BILUNG  CODE  371(MiB-M 


DEPARTMENT  OF  DEFENSE 
Department  of  tlie  Army 
Intent  To  Grant  an  Exclusive  License 
AGENCY:  Department  of  the  Army,  DoD. 


ACTION:  Notice. 


SUMMARY:  In  accordance  with  35  U.S.C. 
209(e)  and  37  CFR  404.7(a)(l)(i), 
annoimcement  is  made  of  the  intent  to 
grant  an  exclusive,  royalty-bearing, 
revocable  license  for  the  U.S.  Patents 
listed  below  to  New  England  Ropes,  Inc. 
with  its  principal  place  of  business  at 
848  Airport  road.  Fall  River, 
Massachusetts  02720. 
DATES:  File  written  objections  by 
November  5,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Rosenkrans  at  U.S.  Army  Soldier 
and  Biological  Chemical  Command, 
Kansas  Street,  Natick,  MA  01760, 
Phone;  (508)  233^928  or  e-mail: 
Eobert.Rosenkrans@natick.armv-inil. 

SUPPLEMENTARY  INFORMATION:  The 

exclusive  licenses  will  be  royalty 
bearing  and  will  comply  with  the  terms 
and  conditions  of  35  U.S.C.  209  and  37 
CFR  404.7.  The  exclusive  licenses  may 
be  granted,  unless  within  fifteen  (15) 
days  from  the  date  of  this  published 
notice,  SBCCOM  receives  written 
evidence  and  argument  to  establish  that 
the  grant  of  the  license  would  not  be 
consistent  with  the  requirements  of  35 
U.S.C.  209  and  37  CFR  404.7  the 
following  Titles,  Patent  Nimibers.  and 
Issue  dates  are  provided: 

1.  Title:  Harness  for  Human  Wear; 
Patent  No.  6,  189,651;  Issue  Date: 
February  20,  2001. 

2.  Title:  Harness  for  Human  Wear; 
Patent  No.  5,857,540;  Issue  Date: 
January  12,  1999. 

3.  Title:  Rappel  Tool  for  Descent  of  a 
Load  and  Rappel  Tool  and  Stirrup 
Assembly  for  Ascent  Along  a  Rappel 
Rope;  Patent  No.  6,095,282:  Issue  Date: 
August  1,  2000. 

4.  Title:  Rappel  Rope  Storage  and 
Deplojonent  System;  Patent  No. 
5,868,219;  Issue  Date:  February  9,  1999. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  03-26432  Filed  10-20-03:  8:45  am] 

BILUNG  CODE  3710-08-11 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  General 
Reevaluation  Report  and  Draft 
Environmental  Impact  Statement  for 
ttie  Atlantic  Coast  of  Maryland 
Shoreline  Protection  Project,  Ocean 
City,  MD 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DOD. 
ACTION:  Notice  of  intent. 


SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA),  the  Baltimore  District,  U.S. 
Army  Corps  of  Engineers  (USACE),  will 
conduct  a  General  Reevaluation  Report 
(GRR)  and  Draft  Environmental  Impact 
Statement  (DEIS)  to  evaluate  new  sand 
borrow  areas  for  the  continued  beach 
replenishment  at  Ocean  City,  Maryland, 
and  potential  modifications  tc  the 
existing  project  to  better  protect  Ocean 
City  at  areas  of  liigh  erosion. 

The  Atlantic  Coast  of  Maryland 
Shoreline  Protection  Project,  Ocean 
City,  Maryland,  is  designed  to  provide 
coastal  flood  and  erosion  protection  to 
Ocean  City.  As  part  of  the  project 
design,  periodic  renourishment  and 
maintenance  of  the  beach  are  required 
to  maintain  the  design  level  of 
protection.  Every  four  years, 
approximately  800,000  cubic  yards  of 
sand  are  required  to  renourish  and 
maintain  the  beaches.  The  original 
feasibility  report  identified  borrow  areas 
that  will  be  consumed  within  the  next 
eight  years  (two  beach  renourishment 
cycles)  or  less,  assuming  no  extreme 
storm  events.  Estimates  show  that 
approximately  10-12  million  cubic 
yards  of  sand  are  needed  to  maintain  the 
four-year  cycles  for  the  remaining 
project  life.  The  District  proposes  to 
analyze,  evaluate,  and  select  the  best 
site(s)  for  additional  borrow  material. 

In  addition,  the  project  has 
experienced  three  persistent  areas  of 
erosion,  or  hot  spots,  that  have  required 
significant  amounts  of  sand 
renourishment  since  the  project's 
inception.  These  areas,  centered  on 
32nd  Street,  81st  Street,  and  146th 
Street  have  been  examined  in  the  past, 
and  several  potential  cost-effective 
solutions  were  identified.  The  second 
purpose  of  this  reevaluation  studv  and 
resulting  GRR  is  to  analyze,  evaluate, 
and  select  the  best  alternative  to  reduce 
maintenance  costs  for  two  of  the  three 
areas.  The  area  at  146th  Street  has  been 
addressed  by  the  Corps'  Philadelphia 
District's  Fenwick  Island,  Delaware, 
Interim  Feasibility  Study — Final 
Integrated  Feasibility  Report  and 
Environmental  Impact  Statement. 

The  study  will  be  conducted  in 
compliance  with  Section  404  and 
Section  401  of  the  Clean  Water  Act, 
Section  7  of  the  Endangered  Species 
Act,  the  Clean  Air  Act,  the  U.S.  Fish  and 
Wildlife  Coordination  Act,  Section  106 
of  the  National  Historic  Preservation 
Act,  Prime  and  Unique  Farmlands,  the 
Magnuson-Stevens  Fisher\' 
Conservation  and  Management  Act,  and 
National  Pollutant  Discharge 
Elimination  System  Act.  All  appropriate 
documentation  [i.e.,  Section  7.  Section 
106  coordination  letters,  and  public  and 
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agency  comments)  will  be  obtained  and 
included  as  part  of  the  Environmental 
Impact  Statement  (EIS). 

FOfl  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  proposed  action 
and  DEIS  can  be  addressed  to  Mr. 
Harold  K.  Clingerman.  U.S.  Army  Corps 
of  Engineers.  ATTN:  CENAB-PL-P,  10 
South  Howard  Street,  P.O.  Box  1715, 
Baltimore.  MD,  21203-1715.  telephone 
410-962-2650;  e-mail  address: 
Harold. k.clingerman@usace.anny. mil 

SUPPLEMENTARY  INFORMATION:  1.  In 
September  1991  construction  of  the 
shoreline  protection  features  of  the 
project  were  essentially  complete  and 
the  project  was  dedicated  on  October 
30,  1991.  The  project  consists  of 
widening  and  raising  the  beach  from  4th 
street  to  the  Mar\'land-Delawdre  line 
(about  8.2  miles)  and  a  0.3  mile 
transition  into  Delaware,  construction  of 
a  steel  sheetpile  bulkhead  from  4th 
street  to  the  north  end  of  the  boardwalk 
at  28th  Street  (about  1.5  miles), 
construction  of  a  sand  dune  from  the 
north  end  of  the  boardwalk  to  the 
Maryland-Delaware  line  (about  6.7 
miles  plus  a  0.3  mile  transition  into 
Delaware),  and  project  operation  and 
maintenance  (non-Federal  cost).  The 
long-term  features  of  the  project  include 
monitoring  and  renourishment  (cost 
shared  53%/47%)  over  an  economic  life 
of  50  years.  Maintenance  of  the  dune 
and  berm  above  +6  feet  NGVD  is  the 
financial  responsibility  of  the  non- 
Federal  sponsor. 

2.  As  part  of  the  EIS  process, 
recommendations  of  borrow  areas  and 
project  modifications  will  be  based  on 
an  evaluation  of  the  probable  impact  of 
the  proposed  activity  on  the  public 
interest.  The  decision  will  reflect  the 
national  concern  for  the  protection  and 
utilization  of  important  resources.  The 
benefit,  which  may  reasonably  be 
expected  to  accrue  from  the  proposal, 
will  be  balanced  against  its  reasonably 
foreseeable  detriments.  All  factors  that 
may  be  relevant  to  the  proposal  will  be 
considered,  among  these  are:  Fish  and 
wildlife  resources:  cultural  resources; 
land  use;  water  and  air  quality; 
hazardous,  toxic,  and  radioactive 
substances;  threatened  and  endangered 
species;  regional  geology;  aesthetics; 
envirorunental  justice;  and  the  general 
needs  and  welfare  of  the  public. 

3.  The  DEIS  for  the  GRR  is  expected 
for  public  release  in  late  2004. 

Wesley  E.  Coleman,  Jr., 

Chief.  Civil  Proiect  Development  Branch 
(FR  Doc.  03-26434  Filed  1O-20-O3:  8:45  am] 

BILLING  CODE  371 0-41 -M 


DEPARTMENT  OF  DEFENSE 


Department  of  the  Army;  Corps  of 
Engineers 

Chief  of  Engineers  Environmental 
Advisory  Board;  Meeting 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers.  DoD. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  armouncement  is 
made  of  the  forthcoming  meeting.  The 
meeting  is  open  to  the  public. 

\'ame  of  Committee:  Chief  of 
Engineers  Environmental  Advisory 
Board  (EAB). 

Date:  November  6,  2003. 

Location:  Crowne  Plaza  Hotel — Old 
Mill,  655  N.  108  Avenue,  Omaha,  NE 
68154.  (402)496-0850. 

T/mp.- 8:30  a.m.  to  12  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Norman  Edwards,  Headquarters,  U.S. 
Army  Corps  of  Engineers,  Washington, 
DC  20314-1000;  Ph:  (202)  761^559. 
SUPPLEMENTARY  INFORMATION:  The  Board 
advises  the  Chief  of  Engineers  on 
environmental  policy,  identification  and 
resolution  of  environmental  issues  and 
missions,  and  addressing  challenges, 
problems  and  opportunities  in  an 
environmentally  sustainable  manner. 
The  EAB  will  visit  many  locations  on 
the  Missouri  River  prior  to  the  meeting 
to  gain  a  better  perspective  of  the  issues 
of  national  significance  associated  with 
that  river  system.  The  public  meeting, 
however,  will  focus  on  the  generic  issue 
of  independent  science  review.  The 
intent  of  this  meeting  is  to  present  an 
opportunity  for  the  Chief  of  Engineers  to 
receive  the  views  of  his  EAB.  Time  will 
be  provided,  however,  for  public 
comment.  Each  speaker  will  be  limited 
to  no  more  than  three  minutes  in  order 
to  accommodate  as  many  people  as 
possible  within  the  limited  time 
available.  If  you  wish  to  receive 
electronic  notice  of  future  meetings  you 
may  subscribe  to  a  list  server  at: 
http://v%'v^'T^-. usace.army.mil/inet/ 
functions/cw/hot_topics/eab.htm. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[VR  Dot:  03-26433  Filed  10-20-03;  8:45  ami 

BILUNG  CODE  3710-92-M 


SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  20,  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Maiiagement  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren_WittenbergQomb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  t 

Dated:  October  15,  2003. 
Angela  C.  Airington. 

Leader.  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 


Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension. 

Title.  Reading  First  Annual 
Performance  Report. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs  (primary). 

Reporting  and  Recordkeeping  Hour 
Burden: 
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I   Responses:  55. 
Burden  Hours:  1,100. 

Abstract:  This  Annual  Performance 
Report  will  allow  the  Department  of 
Education  to  collect  information 
required  by  the  Reading  First  statute. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  niunber  2329.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments  "to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Etepartment  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
e-mail  address  Kathy.Axt®ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 
[FR  Doc.  03-26452  Filed  10-^0-03;  8:45  am] 

BILUNG  CODE  400(M>1-P 


DEPARTMENT  OF  ENERGY 

Certification  of  the  Radiological 
Condition  of  the  Ventron  Site  in 
Beverly,  MA 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  certification. 

SUMMARY:  The  Department  of  Energy 
(DOE)  has  completed  remedial  actions 
to  decontaminate  the  Ventron  site  in 
Beverly,  Massachusetts.  This  property 
formerly  was  found  to  contain 
quantities  of  radioactive  material  from 
activities  conducted  for  the  Manhattan 
Engineer  District  (MED)  (and  its 
successor  the  Atomic  Energy 
Commission  (AEC))  from  1942  to  1948. 
Based  on  the  analysis  of  all  data 
collected,  DOE  has  concluded  that  the 
property  is  in  compliance  with  DOE 
radiological  decontamination  criteria 
and  standards  and  that  no  radiological 
restrictions  on  the  use  of  the  property 
are  required. 

ADDRESSES:  The  certification  docket  is 
available  at  the  following  locations: 
U.S.  Department  of  Energy,  Public 
Reading  Room,  Room  lE-190, 


Forrestal  Building,  1000 

Independence  Avenue,  SW., 

Washington,  DC  20585. 
U.S.  Department  of  Energy,  DOE 

Information  Center,  475  Oak  Ridge 

Turnpike,  Oak  Ridge,  Tennessee 

37831. 
Beverly  Public  Library,  32  Essex  Street, 

Beverly ,  Massachusetts  01915. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Donald  Mackenzie,  Health  Physicist, 
U.S.  Department  of  Energy,  Ohio  Office, 
Office  of  Site  Closure,  EM-31/Cloverleaf 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585-2040, 
Phone:  (301)  903-7426,  Fax:  (301)  903- 
2385. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
DOE,  Oak  Ridge  Operations  Office  (OR), 
Office  of  Environmental  Management, 
has  conducted  remedial  action  at  the 
Ventron  site  in  Beverly,  Massachusetts, 
imder  the  Formerly  Utilized  Sites 
Remedial  Action  Program  (FUSRAP). 
The  objective  of  the  program  is  to 
identify  and  remediate,  or  otherwise 
control,  sites  where  residual  radioactive 
contamination  remains  from  activities 
carried  out  imder  contract  to  the  MED/ 
AEC  during  the  early  years  of  the 
nation's  atomic  energy  program. 

In  October  1997,  the  Energy  and 
Water  Appropriations  Act,  1998 
transferred  responsibility  for 
management  of  FUSRAP  to  the  U.S. 
Army  Corps  of  Engineers  (US  ACE). 
Completion  of  the  certification  process 
was  delayed  pending  preparation  of  a 
Memorandum  of  Understanding  (MOU) 
between  DOE  and  U.S.  ACE  wifii  regard 
to  completed,  remediated  sites  such  as 
the  Ventron  property.  The  MOU 
between  the  U.S.  DOE  and  the  U.S.  ACE 
regarding  Program  Administration  and 
Execution  of  the  FUSRAP  was  signed  by 
the  parties  in  March  1999.  Fimding  to 
proceed  with  the  completion  of  DOE 
closure  documentation  for  several 
FUSRAP  sites,  including  the  Ventron 
site,  was  obtained  from  U.S.  ACE  in  late 
2000.  The  closiure  docimientation  for 
these  sites  will  document  the  cleanup 
and  inform  the  public  of  thefr  successful 
decontamination  of  radioactive 
contamination. 

From  1942  to  1948,  the  Metal 
Hydrides  Corporation  (predecessor  to 
the  Ventron  Corporation)  conducted 
natural  lu-anium  processing  operations 
under  contract  to  the  MED  and  its 
successor,  the  AEC.  The  MED/ AEC 
contract  operations  at  the  Ventron  site 
involved  conversion  of  uraniimi  oxide 
to  lu-anium  metal  powder  using  calcium 
hydride.  In  a  process  used  later  at  the 
facility,  uranium  oxide  was  reacted  with 
hydrogen  fluoride  to  produce  uranium 
tetrafluoride,  which  was  mixed  with 


magnesium  and  heated  to  produce 
lu-aniiun  metal.  Other  operations  at  the 
site  involved  recovery  of  lu'anium  from 
scrap  and  tiimings  resulting  from 
operations  at  a  fuel  fabrication  plant  in 
Hanford,  Washington.  Uranium-238  was 
identified  as  the  primary  contaminant  of 
concern  associated  with  MED/ AEC 
activities.  Two  of  the  original  buildings, 
which  housed  foundry  facilities,  were 
demolished  between  1948  and  1950 
(after  completion  of  AEC  siuveying  and 
decommissioning),  and  two  other 
buildings  (Buildings  B  and  F)  were 
erected  at  these  locations.  The 
remaining  original  buildings  (Buildings 
A  and  A-1)  contained  furnaces, 
leaching  facilities,  a  mixing  room,  a 
drying  room,  and  analytical  laboratories. 
The  Alfa  Building  was  used  in  later 
non-MED-related  thorium  operations, 
reportedly  involving  purification  of 
thorium  compounds.  The  primary 
radioactive  contaminant  resulting  from 
this  work  was  thorium-232. 

In  1965,  Metal  Hydrides  Corporation 
became  the  Ventron  Corporation,  which 
was  acquired  by  the  Thiokol 
Corporation  in  late  1976.  In  1980, 
Ventron  became  a  division  of  Morton 
Thiokol,  Incorporated  (renamed  Morton 
International  in  1990).  The  site  was 
designated  for  remedial  action  under 
FUSRAP  in  1986. 

Site  characterization  was  performed 
in  1992  using  the  Streamlined  Approach 
for  Environmental  Restoration  method, 
an  expedited  approach  developed  by 
DOE  to  quickly  and  efficiently  conduct 
remedial  investigations/feasibility 
studies  at  DOE  facilities.  This  approach 
indicated  several  areas  of 
contamination. 

Primary  radioactive  contaminants 
were  uranium-238,  thorium-232,  and 
radium-226.  Residual  radioactive 
contamination  (primarily  uranium)  was 
identified  in  soil  and  in  fill,  material 
beneath  four  buildings,  and  elevated 
surface  contamination  was  found  in 
Buildings  A  and  A-1.  A  Memorandum 
of  Agreement  (MOA)  signed  by  DOE  and 
Morton  International  in  1996  provided 
that  FUSRAP  would  decontaminate  all 
buildings  containing  radioactivity  above 
DOE  Order  5400.5  guidelines  in  effect  at 
the  time  (whether  of  government  or  non- 
government origin)  and  that  Morton 
would  demolish  the  buildings. 

Before  remedial  action  began,  the  site 
was  surveyed  to  delineate  boimdaries  of 
radioactive  contamination,  supplement 
existing  characterization  information, 
and  obtain  radiological  and  chemical 
data  needed  to  classify  the  waste 
generated  during  cleanup.  Waste  profile 
information  was  necessary  to  establish 
acceptability  of  the  various  waste 
streams  at  the  Envfrocare  of  Utah  low- 
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level  radioactive  waste  disposal  facility 
in  Clive.  Utah.  Cleanup  activities  were 
conducted  in  full  compliance  with 
applicable  Federal  and  State  waste 
management  and  transportation 
requirements 

Radiological  decontamination  of  the 
Ventron  site  by  the  DOE  occurred  in  two 
phases:  In  September  1995.  and  from 
May  1996  to  March  1997.  Supplemental 
sampling  of  the  site  to  verify  the 
adequacy  of  radiological  remediation 
was  performed  in  July  1997. 

In  September  1995,  the  first  phase  of 
DOE  remediation  of  site  tidal  flats 
(harbor)  adjacent  to  the  seawall  began. 
During  this  first  phase  of  remediation,  a 
walkover  was  performed  over  the  entire 
harbor  down  to  the  low-tide  mark,  and 
areas  with  elevated  levels  of  radioactive 
materials  were  targeted  for  remediation. 
Elevated  readings  were  found  in  three 
areas.  Excavations  were  completed  in 
the  first  two  areas,  and  post-remedial 
action  samples  were  collected. 
Excavation  was  halted  in  the  third  area 
because  contamination  in  that  area  was 
too  extensive  to  be  removed  by  manual 
methods.  During  the  second  phase  of 
the  remedial  action,  this  third  area  was 
remediated  and  post-remedial  action 
samples  were  collected. 

Pursuant  to  the  MOA  between  DOE 
and  Morton  International,  several  onsite 
buildings  were  demolished  and  the 
crushed  building  rubble  was  sampled 
Rubble  meeting  DOE  guidelines 
contained  in  DOE  Order  5400.5  was 
stockpiled  and  used  as  backfill  along  the 
seawall.  Building  slabs  were  surveyed 
and  either  decontaminated  and  left  in 
place  or  removed  and  disposed  of  with 
other  contaminated  material. 

Excavation  of  contaminated  materials 
was  the  primars'  remedial  action 
technique  used  at  the  Ventron  site. 
Eleven  discrete  areas  of  the  site  were 
excavated  and  verified  for  compliance 
with  radiological  cleanup  criteria 
Excavations  occurred  beneath 
demolished  buildings,  in  the  northwest 
corner  of  the  site,  and  in  the  harbor  area. 

Post-remedial  action  surveys 
conducted  in  1996  and  1997  have 
demonstrated,  and  DOE  has  certified, 
that  the  subject  property  is  in 
compliance  with  DOE  radiological 
decontamination  criteria  and  standards 
in  effect  at  the  conclusion  of  remedial 
action.  These  criteria  and  standards  are 
established  to  protect  members  of  the 
general  public  and  occupants  of  the  site 
and  to  ensure  that  reasonably 
foreseeable  future  use  of  the  site  will 
result  in  no  radiological  exposure  above 
applicable  guidelines.  Accordingly,  this 
property  is  released  from  the  FUSRAP 
program.  These  findings  are  supported 
bv  the  DOE's  Certification  Docket  for  the 


Remedial  Action  Performed  at  the 

Ventron  site  in  Beverly,  Massachusetts. 
DOE  makes  no  representation  regarding 
the  condition  of  the  site  as  a  result  of 
activities  conducted  subsequent  to 
DOE's  post-remedial  action  surveys. 

The  certification  docket  will  be 
available  for  review  between  9  a.m.  and 
4  p.m..  Mondav  through  Friday  (except 
Federal  holidays),  in  the  DOE  Public 
Reading  Room  located  in  Room  IE— 190 
of  the  Forrestal  Building,  1000 
Independence  Avenue,  SVV., 
Washington,  DC.  Copies  of  the 
certification  docket  will  also  be 
available  in  the  DOE  Information 
Center,  475  Oak  Ridge  Turnpike,  Oak 
Ridge,  Tennessee.  37831.  and  the 
Beverly  Public  Library,  32  E.ssex  Street, 
Beverly.  Massachusetts.  01915. 

The  DOE,  through  the  Office  Director, 
Ohio  Office  (EM-31),  Deputy  Assistant 
Secretary  for  Office  of  .Site  (Closure  (EM- 
30).  the  .'\ssistant  .S»;cretary  for  the 
Office  Environmental  Management 
(EM),  has  issued  the  following 
statement. 

Statement  of  Certification:  Ventron  Site 
in  Beverly.  Massachusetts 

The  DOE,  Oak  Ridge  Operations 
Office  (OR).  Office  of  Environmental 
Management.  Oak  Ridge  Reser\'afion. 
Remediation  .Management  Group,  and 
the  r  S.  DOE  Office  of  Environmental 
Management  (EM),  Office  of  .Site 
Closure  (EM-30).  Ohio  Office  (EM-31). 
has  reviewed  and  analyzed  the 
radiological  data  obtained  following 
remedial  action  at  the  V«^ntron  site  in 
Bt;verly.  Massachusetts.  (Deed  Book 
10091,  Page  339,  in  the  records  of  Essex 
County.  Massachusetts).  Based  on  the 
analysis  of  all  data  collected,  including 
post-remedial  action  surveys,  DOE 
certifies  that  any  residual  contamination 
remaining  onsite  at  the  time  remedial 
actions  were  completed  falls  within 
DOE  radiological  decontamination 
criteria  and  standards  for  use  of  the 
property  without  radiological 
restrictions.  This  certification  of 
compliance  provides  assurance  that 
reasonably  foreseeable  future  use  of  the 
site  will  result  in  no  radiological 
exposure  above  DOE  radiological 
criteria  and  standards  for  protecting 
members  of  the  general  public  and 
occupants  of  the  property. 

Property  owned  by;  Morton 
International.  Incorporated,  123  North 
Wacker  Drive.  Chicago.  Illinois.  60606. 

Issued  in  CiermantouTi.  Maryland. 
Sally  A.  Robison, 

Office  Director.  Ohio  Office.  Office  of  Site 
Closure. 
(KR  Doc.  03-26517  Filed  10-2tMJ3;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Energy  Information 
Administration  (EIA).  Department  of 
Energy  (DOE). 

ACTION:  Agency  information  collection 
activities:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  EIA  has  submitted  the 
Petroleum  Supply  Reporting  System 
surveys  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and  a 
three-year  extension  under  section 
3507(h)(1)  of  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13)  (44  U.S.C. 
3501  et  seq.). 

DATES:  Comments  must  be  filed  by 
November  20,  2003.  If  you  anticipate 
that  you  will  be  submitting  comments 
but  find  it  difficult  to  do  so  within  that 
period,  you  should  contact  the  OMB 
Desk  Officer  for  DOE  listed  below  as 
soon  as  possible. 

ADDRESSES:  Send  comments  to  Bill 
Nickerson,  OMB  Desk  Officer  for  DOE, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  To  ensure  receipt  of  the 
comments  bv  the  due  date,  submission 
by  FAX  (202-39.5-7285)  or  e-mail 
( \ViIliam_\'ickprson@omb. eop.gov)  is 
recoriimended.  The  mailing  address  is 
726  Jackson  Place  NW.,  Washington,  DC 
20503.  The  OMB  DOE  Desk  Officer  may 
be  telephoned  at  202-395-7151  (A  copy 
of  your  comments  should  also  be 
provided  to  EIA's  Statistics  and 
Methods  Group  at  the  address  below.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Herbert  Miller.  To 
ensure  receipt  of  the  comments  by  the 
due  date,  submission  by  FAX  (202-287- 
1705)  or  e-mail 

[herbert.miHer@eia.doe.gov)  is 
recommended.  The  mailing  address  is 
Statistics  and  Methods  Group  (EI-70), 
Forrestal  Building,  U.S.  Department  of 
Energy.  Washington,  DC  20585-0670, 
Mr.  Miller  may  be  contacted  by 
telephone  at  (202)  287-1711. 
SUPPLEMENTARY  INFORMATION:  This 
section  contains  the  following 
information  about  the  energy 
information  collection  submitted  to 
OMB  for  review:  (1)  The  collection 
numbers  and  title;  (2)  the  sponsor  (i.e., 
the  Department  of  Energy  component); 
(3)  the  current  OMB  docket  number  (if 
applicable);  (4)  the  type  of  request  (i.e., 
new,  revision,  extension,  or 
reinstatement);  (5)  response  obligation 
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[i.e.,  mandatory,  voluntary,  or  required 
to  obteiin  or  retain  benefits);  (6)  a 
description  of  the  need  for  and 
proposed  use  of  the  information;  (7)  a 
categorical  description  of  the  likely 
respondents;  and  (8)  an  estimate  of  the 
total  annual  reporting  burden  (i.e.,  the 
estimated  number  of  likely  respondents 
times  the  proposed  frequency  of 
response  per  year  times  the  average 
hours  per  response). 

1.  The  Petrolemn  Supply  Reporting 
System  includes  the  following  surveys: 
EIA-800,  Weekly  Refinery  and 

Fractionator  Report  (previously 

Weekly  Refinery  Report), 
EIA-801,  Weekly  Bulk  Terminal  Report, 
EIA-802,  Weekly  Product  Pipeline 

Report, 
EIA-803,  Weekly  Crude  Oil  Stocks 

Report, 
EIA-804,  Weekly  Imports  Report, 
EIA-810.  Monthly  Refinery  Report, 
EIA-811,  Monthly  Bulk  Terminal 

Report, 
EIA-812,  Monthly  Product  Pipeline 

Report, 
EIA-813,  Monthly  Crude  Oil  Report, 
EIA-814,  Monthly  Imports  Report, 
EIA-816,  Monthly  Natural  Gas  Liquids 

Report, 
EIA-817,  Monthly  Tanker  and  Barge 

Movement  Report, 
EIA-819.  Monthly  Oxygenate  Report, 

(previously  EIA-819M,  Monthly 

Oxygenate  Telephone  Report),  and 
EIA-820,  Annual  Refinery  Report. 

New  Surveys  Proposed 

EIA-805,  Weekly  Terminal  Blenders 

Report 
EIA-815,  Monthly  Terminal  Blenders 

Report 

2.  Energy  Information  Administration. 

3.  OMB  Number  1905-0165. 

4.  Revision. 

5.  Mandatory. 

6.  EIA's  Petroleum  Supply  Reporting 
System  collects  information  needed  for 
determining  the  supply  and  disposition 
of  crude  oil,  petroleimi  products,  and 
natural  gas  liquids.  The  data  are 
published  by  ELA  and  are  used  by 
public  and  private  analysts. 
Respondents  are  operators  of  petroleum 
refineries,  blending  plants,  bidk 
terminals,  crude  oil  and  product 
pipelines,  natiual  gas  plant  facilities, 
tankers,  barges,  and  oil  importers. 

7.  Business  or  other  for  profit;  Federal 
Government;  and  State,  Local  or  Tribal 
Government. 

8.  83,289  hours  (2,590  respondents 
times  19.37  responses  per  year  times 
1.66  hoiu-s  per  response). 

The  Ofiice  of  Oil  and  Gas  has  made 
minor  modifications  subsequent  to 
those  proposed  in  the  FR  notice  for 
public  comments.  These  additional 


changes  are  based  upou  comments 
received  in  response  to  the  FR  notice, 
along  with  changes  in  the  industry. 

These  new  changes  are: 

(1)  EIA-819— delete  the  "isobutylene" 
category  from  the  motor  gasoline 
blending  component  production 

(2)  EIA-811— Add  the  category 
"unfinished  oils"  with  the  following 
subcategories: 

a.  Naphthas  and  Lighter 

b.  Kerosene  and  Light  Gas  Oils 

c.  Heavy  Gas  Oils 

d.  Residuiun 

(3)  EIA-803  and  EIA-813— Add  a  hue 
for  crude  oil  stocks  at  Gushing, 
Oklahoma 

(4)  EL\-811— Collect  the  volumes  of 
ultra-low  sulfur  distillate  fuel  oil  (15 
ppm  and  under)  downgraded  at  bulk 
terminals  by  PAD  District.  Downgraded 
voliunes  include  motor  vehicle  diesel 
fuel  that  was  designated  as  meeting  the 
15  ppm  sulfur  standard  when  it  was 
produced  or  imported  but  was  later 
commingled  with  motor  vehicle  diesel 
fuel  meeting  the  500  ppm  sulfur 
standard.  Downgrading  of  motor  vehicle 
diesel  fuel  meeting  the  15  ppm  sulfur 
standard  may  occur  because  the  fuel 
became  mixed  with  higher-sulfur 
product  in  pipelines  [i.e.  pipeline 
interface/transmbc)  or  because  sulfur 
was  picked  up  at  other  points  in  the 
petroleum  distribution  system  [e.g. 
tanks,  valves,  manifolds)  causing  the 
fuel  to  exceed  the  15  ppm  sulfur 
standard. 

Please  refer  to  the  supporting 
statement  as  well  as  the  proposed  forms 
and  instructions  for  more  information 
about  the  purpose,  who  must  report, 
when  to  report,  where  to  submit,  the 
elements  to  be  reported,  detailed 
instructions,  provisions  for 
confidentiality,  and  uses  (including 
possible  nonstatistical  uses)  of  the 
information.  For  instructions  on 
obtaining  materials,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Statutory  Authority:  Section  3507(h)(1)  of 
the  Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)(44  U.S.C.  3501  et  seq.). 

Issued  in  Washington,  DC,  October  15, 
2003. 
Jay  H.  Casselberry, 

Agency  Clearance  Officer,  Statistics  and 

Methods  Group,  Energy  Information 

A  dministra  tion . 

[FRDoc.  03-26518  Filed  10-20-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OAR-2003-0070;  FRL-7574-8] 

Agency  Information  Collection 
Activities;  Submission  to  OMB  tor 
Review  and  Approval;  Comment 
Request;  the  SunWise  School 
Program,  EPA  ICR  Number  1904.02, 
OMB  Control  Number  2060-0439 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  an  Information  Collection  Request 
(ICR)  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  approval.  This  is  a  request 
to  renew  an  existing  approved 
collection.  This  ICR  is  scheduled  to 
expire  on  November  30,  2003.  Under 
OMB  regulations,  the  Agency  may 
continue  to  conduct  or  sponsor  the 
collection  of  information  while  this 
submission  is  pending  at  OMB.  This  ICR 
describes  the  nature  of  the  information 
collection  and  its  estimated  burden  and 
cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  November  20. 
2003. 

ADDRESSES:  Submit  your  comments, 
referencing  docket  ID  number  OAR- 
2003-0070.  to  (1)  EPA  online  using 
EDOCKET  (oiu  preferred  method),  by 
email  to  a-and-r-Docket@epa.gov.  or  by 
mail  to:  EPA  Docket  Center, 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Mailcode  6102T,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460,  and  (2)  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA. 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kristin  Kenausis,  Office  of  Atmospheric 
Programs,  Global  Programs  Division, 
Environmental  Protection  Agency,  Mail 
Code  6205J,  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460;  telephone 
number:  (202)  564-2289;  fax  nimiber: 
(202)  565-2095;  email  address: 
kenausis.kristin@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procediu-es  prescribed  in  5  CFR  1320.12. 
On  May  21,  2003  (68  FR  27796),  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  no 
comments. 
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EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OAR- 
2003-0070.  which  is  available  for  public 
viewing  at  the  Air  and  Radiation  Docket 
and  information  Center  in  the  EPA 
Docket  Center  (EPA/DC).  EPA  West. 
Room  B102.  1301  Constitution  Ave.. 
NW..  Washington.  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4;30  p.m..  Monday 
through  Friday,  excluding  legal 
holidavs.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744.  and 
the  telephone  number  for  the  Air  and 
Radiation  Docket  and  Information 
Center  is  (202)  566-1742  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://^^^y■\^. epa.gov/pdocket.  L'se 
EEKOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronicallv 
Once  in  the  svstem.  select  "search.  ' 
then  kev  in  the  docket  ID  number 
identified  above 

Any  comments  related  to  this  ICR 
should  be  submitted  tt)  EPA  and  OMB 
within  30  days  (jf  this  notice.  EPA's 
policv  is  that  public  comment.s.  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EDOCKET  as  EP.-\  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI.  or  other  information  whose  public 
disclosure  is  restricted  bv  statute  When 
EPA  identifies  a  comment  containing 
copyrighted  material.  EP.\  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  plated  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copvrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI.  or  whose  disclosure  is  otherwise 
restricted  bv  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
ED0(;KET,  For  further  information 
about  the  electronic  docket   see  EPAs 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (Mav 
31.  2002).  or  go  to  http://\y^^^^.epa  gov.' 
edocket. 

Title:  The  SunWise  School  Program 

Abstract:  The  goal  of  the  SunWise 
School  Program  is  to  teach  children  and 
their  care  givers  how  to  protect 
themselves  from  overexposure  to  the 
sun.  The  SunWise  School  Program 
recognizes  the  challenge  of  measuring 
the  progress  and  evaluating  the 
effectiveness  of  an  environmental  and 
public  health  education  program  where 
the  ultimate  goal  is  to  reduce  risk  and 
improve  public  health  Therefore,  the 


continual  and  careful'evaluation  of 
program  effectiveness  through  a  variety 
of  means,  including  data  from  pre-  and 
post-intervention  surveys,  tracking  and 
monitoring  of  classroom  activities  and 
school  policies,  and  advisory  board 
meetings,  is  necessary  to  monitor 
progress  and  refine  the  program. 
Sur\'evs  to  be;  developect  and 
administered  include:  (1)  Student 
survev  to  identif\'  current  sun  safety 
knowledge  and  behaviors  among 
students;  and  (2)  Tt^icher  questionnaire 
f(3r  measuring  their  receptivity  to  the 
educational  component  of  the  Program. 
The  data  will  be  analyzed  and  results 
will  indicate  the  Program's  effect  on 
participants'  sun-protection  attitudes 
and  behaviors.  In  addition,  eciucators 
are  asked  to  fill  out  a  registration  form 
to  receive  a  tool  kit.  Responses  to  the 
(:c)llec;tion  of  information  are  voluntary. 
■Ml  responses  to  the  collection  of 
information  remain  animvmous  and 
(  onfideiitial. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  rerquired  to 
respond  to.  a  collection  of  information 
unless  it  displavs  a  currentlv  valid  O.MB 
control  number.  The  (JMB  control 
numbers  for  EPAs  regulations  in  40 
CFR  are  listed  in  40  f;FR  part  9  and  are 
identified  (in  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  Th^^  annual  public 
reporting  and  rec:iirciktH'ping  burden  for 
this  collection  of  information  is 
estimated  to  average  10  minutes  per 
response  for  the  registration  and  20 
minutes  per  response  for  the  two 
surv  fv  s.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
!)\  persons  to  generate;,  maintain,  retain. 
or  disclose  or  provide  informaticm  to  or 
for  a  Federal  dgc^ncy.  This  includes  the 
time;  needed  to  review  instructions; 
develop,  ac:cjiurf.  install,  and  utilize 
tec  hnology  and  svstems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previouslv  applic:able  instructions  and 
reciuiremtmts;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
i;omplete  and  review  the  collec:tion  of 
information;  and  transmit  or  otherwise 
disclost!  the  information. 

Respondents/ Affected  Entities: 
Entities  potenMallv  affec:tt?d  bv  this 
ac;tion  are  elementarv  and  middle 
school  students  and  teachers. 

Estimated  Xumber  of  Respondents: 
5.500 

Frequency  of  Response:  Annually  for 
teachers;  semi-annuallv  for  students. 


Estimated  Total  Annual  Hour  Burden: 
1.833. 

Estimated  Total  Annual  Cost: 
559,583,  which  includes  $0  capital/ 
startup  and  O&M  costs  and  S59,583 
labor  costs. 

Changes  in  the  Estimates:  There  is  an 
increase  in  the  number  of  teachers  who 
we  predict  will  register  for  the  program 
annually  (from  1.000  to  3,000). 

Dated:  September  .30,  2003. 
Doreen  Sterling. 

Acting  Director.  Collection  Strategies 

Division. 

IKR  Doc:.  03-26.54.3  Filed  10-20-03;  8:45  am] 

BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-757&-9] 

Science  Advisory  Board  Staff  Office; 
Change  to  an  Earlier  Meeting  Notice: 
Advisory  Council  on  Clean  Air 
Compliance  Analysis;  Notification  of 
Postponement  of  a  Public  Meeting  and 
Public  Teleconference  for  the  Air 
Quality  Modeling  Subcommittee  and 
Change  in  Date  and  Time  for  the  Health 
Effects  Subcommittee 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  correction. 

SUMMARY:  The  Environmental  Protection 
Agency.  Science  Advisory  Board  (SAB) 
Staff  Office,  published  a  document  in 
the  Federal  Register  (October  7,  2003, 
68  FR  57890-57891)  announcing  a 
public  meeting  for  the  Council's  Air 
Quality  Modeling  Subcommittee 
(AQMS)  and  several  public 
teleconferences,  including  public 
teleconferences  for  the  Council's  Health 
Effects  Subcommittee  (HES)  and  the 
AQMS.  The  Staff  Office  is  now 
announcing  that  the  AQMS  meeting  and 
teleconference  are  postponed  to  a  date 
and  time  to  be  identified  and  is  also 
announcing  a  change  in  the  date  and 
time  of  the  HES  teleconference. 
DATES:  October  30,  2003.  A  public 
teleconference  for  the  Health  Effects 
Subcommittee  (HES)  will  be  held  from 
12  p.m.  to  2  p.m.  (Eastern  Time). 
FOR  FURTHER  INFORMATION  CONTACT: 
Members  of  the  public  who  wish  to 
obtain  the  call-in  number  and  access 
code  to  participate  in  the  teleconference 
meeting  may  contact  Ms.  Sandra 
Friedman,  EPA  Science  Advisory  Board 
Staff  Office,  at  telephone/voice  mail: 
(202)  564-2526;  or  via  e-mail  at: 
friedman.sandra@epa.gov.  or  Ms. 
Delores  Darden,  EPA  Science  Advisory 
Board  Staff  Office  at  telephone/voice 
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mail:  (202)  564-2282;  or  via  e-mail  at 
darden.deIores@epa.gov.  Any  member 
of  the  public  wishing  further 
information  regarding  the  HES  may 
contact  Dr.  Angela  Nugent,  Designated 
Federal  Officer  (DFO),  U.S.  EPA  Science 
Advisory  Board  (1400A),  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  by  telephone/ 
voice  mail  at  (202)  564-4562;  or  by  e- 
mail  at  nugent.angela@epa.gov. 

Dated:  October  15,  2003. 
Vanessa  T.  Vu, 

Director,  Science  Advisory  Board  Staff  Office. 
[FR  Doc.  03-26538  Filed  10-20-03;  8:45  am] 

BILUNG  CODE  6S60-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7576-7] 

Expert  Peer  Review  of  Natural  Gas 
Supply  Curves  and  Associated 
Assumptions  as  Used  in  the  Integrated 
Planning  Model  (IPM);  Notification  of 
Panel  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  EPA  announces  an  expert 
peer  review  panel  meeting  on  the 
natural  gas  supply  ciuves  and 
associated  assumptions  developed  for 
EPA  by  ICF  Consulting,  Inc.  for  use  in 
EPA  applications  of  ICF's  Integrated 
Planning  Model  (IPM).  In  accordance 
with  provisions  in  EPA's  Peer  Review 
Handbook  (EPA  100-B-OO-OOl),  the 
meeting  is  being  conducted  by  a  third 
party  EPA  contractor,  Perrin  Quarles 
Associates,  Inc.  The  meeting  of  the  peer 
review  panel  is  open  to  the  public.  The 
public  may  submit  written  comments 
for  review  by  EPA  up  to  two  weeks  after 
the  date  of  the  meeting,  and  EPA  will 
consider  those  comments  in  conjunction 
with  the  input  from  the  peer  review 
panel.  Time  permitting,  there  may  be  a 
limited  opportunity  for  oral  comments 
from  the  public  before  the  panel  at  the 
end  of  the  first  day's  session.  General 
information  about  the  IPM,  the  natural 
gas  supply  curves  and  associated 
assumptions,  and  the  use  of  IPM  by  EPA 
can  be  found  at  http://www.epa.gov/ 
airmarkets/epa-ipm/. 
DATES:  The  peer  review  will  be  held  in 
two  sessions.  The  first,  on  October  23, 
2003,  will  begin  at  9  a.m.  and  conclude 
no  later  than  6  p.m.  (eastern  time),  and 
the  second,  on  October  24,  2003,  will 
begin  at  9  a.m.  and  conclude  no  later 
thcui  2  p.m.  (eastern  time). 
ADDRESSES:  The  peer  review  will  be 
held  at  the  Phoenix  Park  Hotel,  520 


North  Capitol  St.,  NW.,  Washington,  DC. 
Written  comments  can  be  sent  by  mail 
to  Mr.  Brian  Menard,  Perrin  Quarles 
Associates,  Inc.,  675  Peter  Jefferson 
Parkway,  Suite  200.  Charlottesville,  VA 
22911  or  by  email  to  bpm@pqa.com. 
FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  who  wishes  to 
address  the  peer  review  panel  diuing 
the  public  input  period  at  the  end  of  the 
first  day's  session  should  contact  Mr. 
Brian  Menard,  Perrin  Quarles 
Associates,  Inc.,  at  telephone:  (434) 
979-3700,  or  via  e-mail  at: 
bpm@pqa.com  prior  to  the  meeting. 
Written  comments  (preferably  via  email) 
should  be  sent  to  Mr.  Menard  within 
two  weeks  after  the  meeting.  EPA  will 
consider  any  comments  received  in  that 
timeframe.  Questions  about  the  IPM  and 
EPA's  use  of  the  IPM  should  be  directed 
to  Mr.  Elliot  Lieberman,  EPA,  at 
telephone/voice  mail:  (202)  564-9136. 
or  via  e-mail  at: 
Lieberman.EIliot@epa.gov. 

Dated:  October  14,  2003. 
Sam  Napolitano, 

Acting  Division  Director.  Clean  Air  Markets 
Division,  Office  of  Atmospheric  Programs. 
[FR  Doc.  03-26539  Filed  10-20-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7576-5] 

Crimson  Resource  Management — 
Administrative  Complaint  Consent 
Agreement  and  Final  Order — Notice  of 
Proposed  Administrative  Consent 
Agreement  and  Final  Order  Pursuant 
to  Section  311(b)(6)  of  the  Clean  Water 
Act 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice,  request  for  public 

comments. 

SUMMARY:  In  accordance  with  section 
311(b)(6)(C)  of  the  Clean  Water  Act. 
("CWA"),  33  U.S.C.  1321(b)(6)(C), 
notice  is  hereby  given  of  a  proposed 
Complaint,  Consent  Agreement  and 
Final  Order  ("CCA/FO,"  Region  9 
Docket  No.  OPA  9-2003-0003),  which 
resolves  penalties  for  alleged  violations 
of  sections  311(b)(3)  and  311(j)  of  the 
CWA.  The  respondent  to  the  CCA/FO  is 
Crimson  Resource  Management  Corp. 
Through  the  proposed  CCA/FO, 
Crimson  Resource  Management  Corp. 
will  pay  $30,000  to  the  Oil  Spill 
Liability  Trust  Fund  as  a  penalty  for 
alleged  violations  involving  the 
discharge  of  oil  into  waters  of  the 
United  States,  and  the  failure  to  prepare 


£md  maintain  a  Spill  Prevention,  Control 
and  Countermeasure  plan.  The  penalty 
included  in  this  CCA/FO  was  calculated 
in  accordance  with  the  Agency's 
guidance  document,  Civil  Penalty 
Policy  for  Section  311fb)(3)  and  section 
311(j)  of  the  Clean  Water  Act,  dated 
August  21,  1998.  For  forty  (40)  days 
following  the  date  of  publication  of  this 
Notice,  the  Agency  will  receive  written 
comments  relating  to  the  proposed 
CCA/FO.  Any  person  who  comments  on 
the  proposed  CCA/FO  shall  be  given 
notice  of  any  hearing  held  and  a 
reasonable  opportunity  to  be  heard  and 
to  present  evidence.  If  no  hearing  is 
held  regarding  comments  received,  any 
person  commenting  on  this  proposed 
CCA/FO  may,  within  40  days  after  the 
issuance  of  the  final  order,  petition  the 
Agency  to  set  aside  the  CCA/FO,  as 
provided  bv  section  311(b)(6)(C)(iii)  of 
the  CWA.  33  U.S.C.  1321(b)(6)(C)(iii). 
DATES:  Comments  must  be  submitted  on 
or  before  December  1,  2003. 
ADDRESSES:  The  proposed  CCA/FO  may 
be  obtained  from  Laurie  Williams, 
telephone  (415)  972-3867.  Comments 
regarding  the  proposed  CCA/FO  should 
be  addressed  to  Danielle  Carr  (ORC-1) 
at  75  Hawthorne  Street.  San  Francisco. 
California  94105,  and  should  reference 
Crimson  Resource  Management  Corp. 
and  Region  9  Docket  No.  OPA  9-2003- 
0007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Williams  {ORC-3),  Office  of 
Regional  Counsel,  U.S.  Environmental 
Protection  Agency,  Region  9.  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. (415)  972-3867. 

Dated:  September  26,  2003. 
Keith  Takata. 

Director.  Superfund  Division.  Region  9. 

[FR  Doc.  03-26544  Filed  10-20-03;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7576-4] 

Clean  Water  Act  Class  II:  Proposed 
Administrative  Penalty  Assessment 
and  Opportunity  To  Comment 
Regarding  the  Shapell  Monteverde 
Partnership  Plum  Canyon 
Development  Site,  Proceeding  Under 
Clean  Water  Act  Section  309(gK1), 
(2KB)  and  40  CFR  22.13(b) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  is  providing  notice  of  a 
proposed  adminisfrative  penalty 
assessment  for  alleged  violations  of  the 
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Clean  Water  Act  (the  '•Act").  EPA  is  also 
providing  notice  of  opportunity  to 
comment  on  the  proposed  assessment. 

EPA  is  authorized  under  Section 
309(g)  of  the  Act.  33  U.S.C.  1319(g).  to 
assess  a  civil  penaltv  after  providing  the 
person  subject  to  the  penalty  notice  of 
the  proposed  penalty  and  the 
opportunity  for  a  hearing,  and  after 
providing  interested  persons  notice  of 
the  proposed  penaltv  and  a  reasonable 
opportunity  to  comment  on  its  issuance. 
Under  section  309(g),  any  person  who 
has  violated  Sections  301(a)  or  Section 
308(a)  of  the  Act,  33  U.S.C.  1311(a). 
1318(a),  including  any  person  who  has 
violated  any  permit  condition  or 
limitation,  may  be  assessed  a  penalty  in 
a  "Class  11"  administrative  penalty 
proceeding. 

Class  II  proceedings  under  section 
309(g)  are  conducted  in  accordance  with 
the  "Consolidated  Rules  of  Practice 
Governing  the  Administrative 
Assessment  of  Civil  Penalties,  Issuance 
of  Compliance  or  Corrective  Action 
Orders,  and  the  Revocation, 
Temunation  or  Suspension  of  Permits" 
("Part  22"),  40  CFR  part  22.  The 
procedures  through  which  the  public 
may  submit  written  comment  on  a 
proposed  Class  II  order  or  participate  in 
a  Class  II  proceeding,  and  the 
procedures  by  which  a  respondent  may 
request  a  hearing,  are  set  forth  in  part 
22.  The  deadline  for  submitting  public 
comment  on  a  proposed  Class  II  order 
is  forty  (40)  days  after  publication  of 
this  notice. 

On  September  30,  2003,  EPA  filed 
with  Danielle  Carr.  Regional  Hearing 
Clerk,  U.S.  EPA,  Region  IX,  75 
Hawthorne  Street,  San  Francisco, 
California  9410.5,  (415)  744-1391,  the 
following  Administrative  Complaint:  In 
the  Matter  of  Shapell  Monteverde 
Partnership.  Plum  Canyon  Development 
Site.  Docket  \o.  CWA-9-2003-0005.  For 
the  alleged  violations  set  forth  in  the 
Administrative  Complaint,  EPA 
proposes  to  assess  penalties  of  up  to 
One  Hundred  Thirtv-seven  Thousand 
and  Five  Hundred  Dollars  (Si 37,500)  for 
violations  of  NPDES  Permit  No. 
CAS000002  and  Sections  301(a)  and 
Section  308  of  the  Act,  33  U.S.C 
1311(a),  1318(a)  at  the  Plum  Canyon 
Development  Site  in  Los  Angeles 
County,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  receive  a  (opy  of 
EPA's  Consolidated  Rules,  review  the 
Complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  assessment,  or  otherwise 
participate  in  the  proceeding  should 
contact  Danielle  Carr.  Regional  Hearing 
Clerk,  U.S.  EPA,  Region  IX.  75 


Hawthorne  Street,  San  Francisco, 
California  94105,  (415)  744-1391.  The 
admini.strative  record  for  this 
proceeding  is  located  in  the  EPA 
Regional  Office  identified  above,  and 
the  file  will  be  open  for  public 
inspec:ti(jn  during  normal  business 
hours.  All  information  submitted  by  the 
Respondent  is  available  as  part  of  the 
administrative  record,  subject  to 
provisions  of  law  restricting  public 
disclosure  of  confidential  information. 
In  order  to  provide  opportunity  for 
public  comment.  EPA  will  issue  no  final 
order  assessing  a  penaltv  in  these 
proceedings  prior  to  forty  (40)  days  after 
the  date  of  publication  of  this  notice. 

Dated:  September  30.  2003. 
Alexis  Strauss, 

Dtrfctor.  Water  Division 

[VK  Doc.  0:1-26545  Filed  10-20-03;  8:45  ain] 

StLLING  CODE  6S60-50-M 


FARM  CREDIT  ADMINISTRATION 

Draft  Strategic  Plan  for  Fiscal  Years 
2004-2009 

AGENCY:  Farm  Credit  Administration. 
ACTKJN:  Notice  of  availability;  request 
for  comment. 


SUMMARY:  This  notice  announces  the 
availability  of  the  Farm  Credit 
Administration's  (FCA  or  agency)  Draft 
Strategic  Plan  for  Fiscal  Years  2004- 
2009.  The  Government  Performance  and 
Results  Act  of  1993  requires  that  Federal 
agencies  update  their  strategic  plans  at 
least  every  3  years  and,  in  doing  so, 
solicit  the  views  and  suggestions  of 
those  entities  potentially  affected  by  or 
interested  in  the  plan.  Therefore,  the 
agency  is  interested  in  receiving 
comments  on  our  draft  strategic  plan. 
DATES:  Comments  must  be  submitted  by 
November  20,  2003. 
ADDRESSES:  The  draft  strategic  plan  is 
available  on  the  agency's  Web  site  at 
http://wivw  fca.gov  You  can  provide 
vour  comments  to  us  electronically  via 
e-mail  at  into-line'e>fca  gov.  You  can  also 
send  written  comments  or  requests  for 
a  hard  copv  of  the  plan  to  the  Farm 
Credit  Administration,  Office  of  the 
Chief  Operating  Officer.  Attention: 
Strategic  Plan  Coordinator,  1501  Farm 
Credit  Drive,  McLean.  Virginia  22102- 
5090  or  hv  facsimile  to  (703)  790-5241. 
FOR  FURTHER  INFORMATION  CONTACT:  |eff 
Walker.  E.\ecutive  Assistant,  Office  of 
the  (;hief  Operating  Officer,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4271;  TTY  (703)  883- 
4()5fS 

SUPPLEMENTARY  INFORMATION:  The  Farm 
Credit  Administration  (FCA  or  agency) 


is  charged  by  Congress,  as  established  in 
title  V  of  the  Farm  Credit  Act  of  1971, 
as  amended,  with  the  mandate  of 
overseeing  the  agricultural  Government- 
sponsored  enterprises  (GSEs)  serving 
rural  America.  These  include  the  Farm 
Credit  System  (System)  and  the  Federal 
Agricultural  Mortgage  Corporation.  FCA 
also  has  statutory  responsibility  to 
examine  the  National  Consumer 
Cooperative  Bank,  a  non-System  entity 
operating  as  a  federally  chartered, 
privately  owned  banking  corporation. 

The  Government  Performance  and 
Results  Act  of  1993  (GPRA)  requires  that 
each  Federal  agency  establish  a  strategic 
plan  that  covers  a  period  of  not  less  than 
5  years.  It  also  mandates  that  these 
plans  be  updated  and  revised  at  least 
every  3  years.  In  accordance  with  GPRA, 
FCA  issued  its  first  strategic  plan  in 
1997.  A  revised  plan  was  approved  in 
2000.  Thus,  the  Draft  Strategic  Plan  for 
Fiscal  Years  2004-2009  represents  the 
second  update  to  the  agency's  original 
strategic  plan  completed  under  GPIRA. 
The  draft  strategic  plan  describes  our 
mission,  our  strategic  goals,  and 
strategies  to  achieve  those  goals  over  the 
next  5  years. 

The  Draft  Strategic  Plan  for  Fiscal 
Years  2004-2009  is  the  culmination  of 
an  extensive  outreach  effort.  The  FCA 
Board  began  its  work  on  this  plan  in 
April  2003  by  initiating  a  series  of 
strategic  planning  sessions  to  seek  input 
from  farmers,  the  Farm  Credit  Council 
and  other  Farm  Credit  System 
representatives,  academics  and 
economists,  the  American  Bankers 
Association,  the  Independent 
Community  Bankers  of  America,  former 
FCA  Board  chairmen  and  FCA  senior 
management.  Subsequent  planning 
sessions  held  by  the  Board  and  the 
Office  of  the  Chief  Operating  Officer 
over  the  next  several  months  were  used 
to  establish  specific  direction  for 
formulation  of  the  current  draft.  Senior 
management  provided  input  throughout 
the  drafting  phase. 

Having  formulated  a  draft  strategic 
plan,  at  this  point  FCA  wants  to  return 
our  product  to  our  external  public  for 
review.  We  anticipate  posting  the  final 
strategic  plan  on  the  Internet  in 
December  2003. 

Dated:  October  16.  2003. 
leanette  C.  Brinkley, 

Secretary.  Farm  Credit  Administration  Board. 
|FR  Doc.  03-26497  Filed  10-20-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  SulMnitted  to  OMB 
for  Review  and  Approval 

October  7,  2003. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  biuden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  cmrently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
fb)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  20, 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  the  Internet  to  Leslie.Smith@fcc.gov 
or  Kim  A.  Johnson,  Office  of 
Management  and  Budget  (DMB),  Room 
10236  NEOB,  Washington,  DC  20503, 
(202)  395-3562  or  via  internet  at 
Kiin_A  .Johnson@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  Leslie.Sniith@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  OMB 
Control  Number:  3060-0110. 

Title:  Application  for  Renewal  of 
Broadcast  Station  License,  FCC  Form 
303-S. 


Form  Number:  FCC  303-S. 

Type  of  Review:  Revision  of  ciirrently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  not-for-profit  institutions. 

Number  of  Respondents:  3,217. 

Estimated  Time  per  Response:  1.0 
hoiu-s  (avg.). 

Frequency  of  Response:  Reporting 
once  every  8  years;  third  party 
disclosure. 

Total  Annual  Burden:  5,271  hours. 

Total  Annual  Costs:  $1,567,401. 

Needs  and  Uses:  FCC  Form  303-S  is 
used  in  applying  for  renewal  of  a  license 
for  a  commercial  or  non-commercial 
AM,  FM,  or  TV  broadcast  station  and 
FM  translator,  TV  translator,  or  low 
power  TV  (LPTV),  or  low  power  FM 
broadcast  station.  It  can  also  be  use  to 
seek  the  joint  renewal  of  licenses  for  an 
FM  or  TV  translator  station  and  its  co- 
owed  primary  FM,  TV,  or  LPTV  station. 
The  FCC  has  recently  made  two  new 
statutory  changes — 47  U.S.C.  312(g), 
which  provides  for  automatic  expiration 
of  a  license  if  the  licensee  does  not 
broadcast  ("goes  silent")  for  twelve 
months;  and  47  U.S.C.  309(k).  which 
affects  renewal  standards  and  FCC 
violations.  The  Conunission  is  also 
revising  Form  303-S  to  make  it  a 
simpler  and  clearer  form  that  shifts  to  a 
convenient  certification-based  approach 
to  applicants.  Furthermore,  the 
Commission  is  changing  this  form  in 
line  with  the  release  on  November  20, 
2002  of  the  Second  Report  and  Order 
and  FNPRM,  Review  of  the 
Commission 's  Broadcast  and  Cable 
Equal  Employment  Opportunities  Rules 
and  Policies,  MM  Docket  No.  98-204, 
FCC  02-303. 

OMB  Number:  3060-0342. 

Tif/e.- Section  74.1284,  Rebroadcasts. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  100. 

Estimated  Time  per  Response:  1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirement;  Third  party 
disclosure. 

Total  annual  burden:  100  hours. 

Total  annual  costs:  $0.00. 

Needs  and  Uses:  47  CFR  section 
74.1284  requ'res  that  the  licensee  of  an 
FM  translator  station  obtain  prior 
consent  from  the  primary  FM  broadcast 
station  or  other  FM  translator  before 
rebroadcasting  their  programs.  In 
addition,  the  licensee  must  notify  the 
Commission  of  the  call  letters  of  each 
station  rebroadcast  and  certify  that 
written  consent  has  been  received  fi-om 
the  licensee  of  that  station  whose 


programs  are  retransmitted.  The  FCC 
staff  uses  the  data  to  update  records  and 
to  assure  compliance  with  FCC  rules 
and  regulations. 

OMB  Control  Number:  3060-0331. 

Title:  Aeronautical  Frequency 
Notification .  FCC  Form  321. 

Form  Number:  FCC  321. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Responaents:  Business  and  other  for- 
profit  entities;  Not-for-profit 
institutions. 

Number  of  Respondents:  1,855. 

Estimated  Time  per  Response:  40 
minutes. 

Frequency  of  Response:  One-time  and 
on  occasion  reporting  requirements. 

Total  Annual  Burden:  1,237  hours. 

Total  Annual  Costs:  $92,750. 

Needs  and  Uses:  On  March  13,  2003. 
the  Commission  adopted  a  Report  and 
Order  (R&O),  Amendment  of  the 
Commission 's  Rules  for  Implementation 
of  its  Cable  Operations  and  Licensing 
System  (COALS)  to  Allow  for  Electronic 
Filing  of  Licensing  Applications,  Forms, 
Registrations  and  Notifications  in  the 
Multichannel  Video  and  Cable 
Television  Service  and  the  Cable 
Television  Relay  Service,  FCC  03-55. 
This  R&O  provided  for  electronic  filing 
and  standardized  information 
collections.  Under  47  CFR  section 
76.1804  of  the  FCC  rules,  an  MVPD 
must  file  FCC  Form  321  prior  to 
commencing  operation  in  the 
aeronautical  frequency  bands  at  an 
average  power  level  across  a  25  kHz 
bandwidth  in  any  160  microsecond  time 
period  equal  to  or  greater  than  10  '  * 
watts  at  any  point  in  the  cable 
distribution  system.  In  addition,  this 
form  must  be  filed  prior  to  transmitting 
on  any  new  frequency  or  frequencies  in 
the  aeronautical  radio  frequency  bands. 
This  form  will  replace  the  requirement 
that  an  MVPD  send  a  letter  containing 
approximately  the  same  information.  It 
should  reduce  the  burden  on 
respondents  by  clarifying  the  exact 
information  they  need  to  send  and  by 
providing  a  consistent  format  for  the 
information. 

OMB  Control  Number:  3060-0611. 

Title:  Section  74.783,  Station 
Identification. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Responaents:  Business  or  other  for- 
profit  entities;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  400. 

Estimated  Time  per  Response:  0.166 
hours. 

Total  Annual  Burden:  66  hours. 

Total  Annual  Costs:  $0.00. 

Needs  and  Uses:  47  CFR  section 
74.783(e)  permits  any  low  power 
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television  {LPTV')  station  to  request  a 
four-letter  call  sign  after  receiving  its 
construction  permit.  All  initial  LPTV' 
construction  permits  will  continue  to  be 
issued  with  a  five-character  LPTV'  call 
sign.  LPTV'  respondents  are  required  to 
use  the  on-line  electronic  svstem  To 
enable  these  respondents  to  use  this  on- 
line system,  the  Commission  eliminated 
the  requirement  that  holders  of  LPTV' 
construction  permits  submit  with  their 
call  sign  requests  a  certification  that  the 
station  has  been  constructed,  that 
physical  construction  is  underway  at 
the  transmitter  site,  or  that  a  firm 
equipment  order  has  been  placed.  (All 
burden  associated  with  call  sign 
requests  for  the  on-line  reservation  and 
authorization  system  are  included  in 
information  collection  3060-0188  )  47 
CFR  74.783(b)  requires  licensees  of 
television  trajislators  whose  station 
identification  is  made  by  the  television 
station  whose  signals  are  being 
rebroadcast  by  the  translator,  must 
secure  agreement  with  this  television 
licensee  to  keep  in  its  file,  and  available 
to  FCX  personnel,  the  translator's  call 
letters  and  location,  giving  the  name, 
address  and  telephone  number  of  the 
licensee  or  service  representative  to  be 
contacted  in  the  event  of  maifunction  of 
the  translator 

Federal  C^ommunications  Commission. 
Marlene  H.  Dortch, 

Secretan- 

IFR  Doc.  03-26240  Filed  lO-20-O.'i,  H  45  ami 

BILU»«G  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[RM-10803;  DA  03-3226] 

Broadcasters'  Service  to  Their  Local 
Communities 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  Federal  Communications 
('ommission  will  hold  a  Localism  Task 
Force  hearing  in  (Charlotte.  North 
Ciarolina.  on  October  22.  200:!.  on 
localism  in  the  broadcast  industry.  The 
purpose  of  the  hearing  is  to  gather 
information  from  a  varietv  of  sources, 
including  consumers,  industry,  and 
civic  organizations  on  broadcasters' 
service  to  their  local  communities. 
DATES:  The  hearing  will  he  held  on 
Wednesday.  October  22,  200  i,  from  5:  ?n 
p.m   to  8:45  p  m. 

ADDRESSES:  The  hearing  will  he  held  rit 
the  Charlotte-Mecklenberg  CJovernment 
Meeting  Chamber,  located  at  tiOO  East 
Fourth  Street.  Charlotte.  NC  282U3 


FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Bash,  202-418-1188. 
SUPPLEMENTARY  INFORMATK>N:  The 

Federal  Communications  Commission 
(FCt;)  will  hold  a  Lot:alism  Task  Force 
hearing  on  the  subject  of  localism,  to  be 
held  on  (Jctober  22.  2003.  in  Charlc^tte, 
North  tiarolina.  .Several  FVX'. 
(Commissioners  will  preside.  The 
hearing  is  open  to  the  public,  and 
seating  will  be  available  on  a  first-come, 
first  served  basis.  The  purpose  of  the 
hearing  is  to  gather  information  from 
consumers,  industry,  civic: 
organizations,  and  others  on 
broadcasters  service  to  their  local 
communities.  The  Charlotte  hearing  will 
begin  with  a  number  of  invited  guests 
and  panelists  making  brief  introduc:tory 
remarks  The  Commissioners  will  then 
have  an  opportunity  to  ask  the  panelists 
questions  or  comment  on  the  subject  of 
localism,  and  the  public  will  be  afforded 
an  opportunity  to  register  their  views. 

2.  C)pen  captioning  will  be  provided 
for  this  event  Other  reasonable 
accommodations  for  people  with 
disabilities  are  available  upon  request. 
Please  include  a  desc;ription  of  the 
dc:conimodation  needed,  providing  as 
mu(  h  detail  as  vou  can.  as  well  as 
contact  information  in  case  additional 
information  is  nt^edeci   Please  make  your 
ref}iiest  as  early  as  possible.  Last  minute 
requests  will  be  accepted,  but  may  be 
impossible  to  fulfill  Please  send  a 
request  bv  e-mail  to  kr5()4@f(:(: gov.  or 
call  the  (Consumer  iit  (iovenimentaJ 
Affairs  Bureau.  For  sign  language 
interpreters.  CART,  and  other 
reasonable  acrcommodations.  call  202- 
418-05.U)  (voice)  or  202-418-0432 
(TTY).  For  acc:essible  format  material 
(Braille,  large  print,  elecrtronic  files,  and 
audio  format),  call  202-418-0531 
(voice)  or  202-418-7365  (TTY). 

3.  The  hearing  will  be  rec:ordeci.  and 
the  record  will  he  available  to  the 
public.  The  public  may  also  file 
comments  or  other  doc  uments  with  the 
Coiniiussion   Filing  instructions  are 
provided  at  http://hnnmfoss.fcc.gov/ 
^•'/,/(  s  fHihhi   iittiK  hnidtch/DOC- 

Federal  Communications  Cuininission. 
Robert  RatdifTe. 

Dfputv  Lhir:  M'Jhi  Rurf^an. 

[FR  Doc.  lit   Jt.t>  1 "  Fiitul  1U-20-O3;  8:45  am] 

BILLING  CODE  671 2-^1 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Media  Security  and  Reliability  Council 

AGENCY:  i'ciier.il  ( .oininunK  ations 
Commission 


ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  advises  interested  persons  of  a 
meeting  of  the  Media  Security  and 
Reliability  Council  (Council).  The 
meeting  will  be  held  at  the  Federal 
Communications  Commission  in 
Washington,  DC. 

DATES:  Tuesday,  March  2,  2004  at  10 
a.m.  to  11:30  a.m. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  St.,  SW.,  Room 
TW-C305,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Kreisman  at  202-418-1600  or 
TTY  202-418-7172. 
SUPPI.EMENTARY  INFORMATK>N:  The 
Council  was  established  by  the  Federal 
Communications  Commission  to  bring 
together  leaders  of  the  broadcast  and 
multichannel  video  programming 
distribution  industries  and  experts  from 
consumer,  public  safety  and  other 
organizations  to  explore  and 
recommend  measures  that  would 
enhance  the  security  and  reliability  of 
media  facilities  and  services. 

The  Council  will  receive  final  reports 
and  recommendations  from  its  working 
groups.  The  Council  may  also  discuss 
such  other  matters  as  come  before  it  at 
the  meeting. 

Members  of  the  general  public  may 
attend  the  meeting.  The  Federal 
Communications  Commission  will 
attempt  to  accommodate  as  many 
people  as  possible.  Admittance, 
however,  will  be  limited  to  the  seating 
available.  The  public  may  submit 
written  comments  before  the  meeting  to 
Barbara  Kreisman,  the  Commission's 
Designated  Federal  Officer  for  the  Media 
Security  and  Reliability  Council,  by  e- 
mail  {hkreisina@fcc.gov)  or  U.S.  mail  (2- 
A666.  445  12th  St.,  SW.,  Washington, 
DC  20554).  Real  Audio  and  streaming 
video  access  to  the  meeting  will  be 
available  at  http://ivww.fcc.gov/. 

Federal  Conimunications  Commission. 

Barbara  Kreisman, 

Chief,  Video  Division.  Media  Bureau 

[FR  Doc.  0:i-26.504  Filed  10-20-03;  8:4,5  am] 

BILLING  CODE  671 2-01 -P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
appli(!d  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
4?  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 


RninR 
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holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  5,  2003. 

A.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthiu-  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1 .  Milton  Allen  Shields,  HI,  La  Feria, 
Texas;  to  acquire  an  option  to  purchase 
shares  of  the  outstanding  common  stock 
of  Alamo  Corporation  of  Texas,  Alamo, 
Texas,  and  thereby  indirectly  acquire 
shares  of  Alamo  Bank  of  Texas,  Alamo, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  16,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-26552  Filed  10-20-03;  8:45  am] 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
03-25676)  published  on  page  58683  of 
the  issue  for  Friday,  October  10,  2003. 

Under  the  Federal  Reserve  Bank  of 
Dallas  heading,  the  entry  for  Tradition 
Bancshares,  Inc.,  Houston,  Texas,  is 
revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  Tradition  Bancshares,  Inc., 
Houston,  Texas;  to  acquire  30.89 
percent  of  the  voting  shares  of  Katy 
Bank,  N.A.,  Katy,  Texas. 

Conmients  on  this  application  must 
be  received  by  November  3,  2003. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  15,  2003. 
Robert  deV.  Frierson, 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc.  03-26460  Filed  10-20-03;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  emd/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/ . 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  14, 
2003. 

A.  Federal  Reserve  Bank  of  Cleveland 

(Nadine  W.  Wallman,  Assistant  Vice 
President)  1455  East  Sixth  Street, 
Cleveland,  Ohio  44101-2566: 

1.  S&'T Bancorp,  Inc.,  Indiana, 
Pennsylvania;  to  acquire  up  to  9.9 
percent  of  the  voting  shares  of  CBT 
Financial  Corp.,  Clearfield, 
Pennsylvania,  and  thereby  indirectly 
acquire  voting  shares  of  The  Clearfield 
Bank  and  Trust  Company,  Clearfield, 
Pennsylvania. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  15,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-26461  Filed  10-20-03;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  hioiding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  bv  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbamking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  14, 
2003. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  First  Community  Capital 
Corporation,  Hoaston,  Texas  and  First 
Community  Capital  Corporation  of 
Delaware,  Inc.,  Wilmington,  Delaware; 
to  acquire  100  percent  of  the  voting 
shares  of  Grimes  County  Capital 
Corporation,  Houston.  Texas,  and 
thereby  indirectly  acquire  Community 
State  Bank,  Houston.  Texas. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Tracy  Basinger,  Director, 
Regional  and  Community  Bank  Group) 
101  Market  Street,  San  Francisco, 
California  94105-1579: 

1 .  American  Pacific  Bancorp, 
Portland,  Oregon;  to  become  a  bank 
holding  company  by  acquiring  1 00 
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percent  of  the  voting  shares  of  American 
Pacific  Bank,  Portland,  Oregon. 

Board  of  (lovernurs  of  the  Federal  Reserve 
System.  October  IH,  2003. 
Robert  deV.  Frierson, 

Deputy  Serrctnn'  of  tht'  Board 

|FR  Dor  03-2fi.SSl  Filed  10-20-03;  8:45  ami 
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FEDERAL  TRADE  COMMISSION 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Federal  Trade  Commission 

(FTC). 

ACTION:  Notice. 


summary:  The  FTC  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  rtnievv  under  the  Paperwnrk 
Redurtiftn  Act  (PR-M  information 
( ollection  ret]uirements  contained  in  its 
Alternative  Fuel  Rule  The  FTC  is 
.seeking  public  comments  on  the 
proposal  to  extend  through  November 
M).  2006  the  current  PKA  ( learance  for 
information  collection  requirements 
( (intamed  in  th''  Rule.  That  clearance 
expires  on  .\(i\ember  J(1.  2003. 
DATES:  Comments  must  be  filed  by 
November  20.  2003. 
ADDRESSES:  .Send  written  comments  to 
Secretarw  Federal  Trade  Commission. 
Room  H-159.  600  Pennsvlvania 
.A\enue.  NVV..  Washington.  DC  2n.=i80. 
or  by  e-mail  to  a/i''a/fr.grn',  as 
prescribed  below,  and  to;  Records 
Management  Center.  .-\TTN:  Desk 
Officer  for  the  FTC.  OMB.  Room  10  102 
NEOB.  fax#:  202  3<r)5-t.5B6.  The 
submissions  should  incdude  the 
submitter's  name,  address  telephone 
number  and,  if  available.  F.AX  number 
and  t-mail  address.  .Ml  submissions 
should  be  c:aption(>d  '.alternative  Fuel 
Rule  Paperwork  comment 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  copies  of  the  collection  of 
informaticm  and  supporting 
documentation  should  be  addressed  to 
.Neil  Blickman.  Du'ision  of  Enforcement. 
Bureau  of  (k)nsumer  Protection,  Federal 
Trade  Commission.  601  New  fersey 
.■\ve..  NW.,  Room  NI-2245.  Washingtfin. 
DC:  20580 

SUPPLEMENTARY  INFORMATION:  On  .\ugust 
6.  2003.  the  FTC  sought  comment  on  the 
information  collection  requirements 
associated  with  the  Alternative  Fuel 
Rule  ("Rule").  16  CFR  Part  309  (Control 
Number;  3084-0094).  See  68  FR  46640 
No  comments  were  received.  Pursuant 
to  the  OMB  regulations  that  implement 
the  PRA  (5  CFR  Part  1320).  the  FTC  is 
providing  this  second  opportunitv  for 


public:  comment  while  seeking  OMB 
approval  to  extend  the  existing 
paperwork  clearance  for  the  Rule. 

Commt^nts  from  members  of  the 
public  are  invited,  and  mav  be  filed 
with  the  (k)mmission  in  either  paper  or 
electronic  form.  A  public  comment  filed 
in  paper  form  should  be  mailed  or 
delivered  to  the  following  address; 
Federal  Trade  Cx)mmission/Office  of  the 
Secretarv,  Room  159-H,  600 
Pennsvlvania  .Avenue,  NVV., 
Washington.  DC  20580.  If  the  comment 
contains  anv  m.iterial  for  which 
confidential  treatment  is  requested,  it 
nuist  he  filed  in  pa[)er  (rather  than 
electronic  )  form,  and  the  first  page  of 
the  document  must  be  clearly  labeled 
"Confidential   "  '  A  public  ccmiment  that 
does  not  contain  any  material  for  which 
confidential  treatment  is  recjuested  may 
instead  be  filed  in  eh'ctronic  form  (in 
ASCill  format.  WordPerfect,  or  Microsoft 
Word),  as  part  of  or  as  an  attachment  to 
an  email  message  sent  to  the  follcjwing 
email  box:  afv<§tftc.gov .  Regardless  of  the 
form  in  whic  h  thev  <ire  filed,  all  timelv 
( iimmeiits  will  he  considerecf  bv  the 
Commission,  .md  will  be  available  (with 
confidential  material  redacted)  for 
public  inspec;tion  and  copving  at  the 
Commission's  [)riii(  ipal  offic  e  and  on 
the  Commission  Web  site  at  hltpJ/ 
www.ftc.gov.  As  a  matter  of  discretion, 
the  C'ommission  makes  e\  er\  effort  to 
remove  home  contact  information  for 
individuals  from  the  public  comments  it 
receives,  btdore  [ilacing  those  comments 
on  the  FTC!  vveh  site. 

The  Rule,  which  implements  the 
Energy  Policy  Act  of  1992,  Public  Law 
102—486.  requires  disclosure  of  specific; 
information  im  labels  posted  on  fuel 
dispensers  for  nondiquid  alternatne 
fuels  and  on  lahels  on  Alternative 
Fueled  V  ehu  les  (.AFV's).  To  ensure  the 
accuracy  of  these  disclosures,  the  Rule 
also  recjuires  that  stdlers  maintain 
records  substanti.itmg  produce-spec;ifi(; 
disc;losures  thev  include  cm  these  labels. 

Burtlt'ii  .'itutfinfut 

It  is  common  practice  for  alternative 
fuel  industr\'  members  to  determine  and 
monitor  fuel  ratings  in  the  normal 
( nurse  of  their  business  activities.  This 
is  because  industry  members  must  know 
and  determine  the  tiud  ratings  of  their 
prociucts  in  order  to  monitor  cjualitv  and 
to  decide  hoyv  to  market  them. 
"Burden  "  for  PR>\  purposes  is  defined 


:  ITC:  RuIp  4.2(Ij),  ifi  CFR  4.2(d)  The  cumiiu'nt 
iiui.sl  also  be  accompanied  bv  an  explicit  request  fur 
confidential  treatment,  including  the  factual  and 
le!t;al  basis  for  the  request,  and  must  identifv  the 
spe<  ifit  portions  of  the  commenl  to  be  withheld 
from  the  public  record  The  request  will  1«>  granted 
or  denied  by  the  Commission  s  (.eneral  (Counsel. 
consistent  with  applicable  law  aiid  the  public 
interest   See  Comnussioii  Rule  4  4(c),  Ih  (^FK  4  4(c) 


to  exclude  effort  that  would  be 
expended  regardless  of  any  regulatory 
requirement,  5  CFR  1320.2(b)(2). 
Moreover,  as  originally  anticipated 
when  the  Rule  was  promulgated  in 
1995,  many  of  the  information 
collection  requirements  and  the 
originally-estimated  hours  were 
associated  with  one-time  start  up  tasks 
of  implementing  standard  systems  and 
processes. 

Other  factors  also  limit  the  burden 
associated  with  the  Rule.  Certification 
may  be  a  one-time  event  or  require  only 
infrequent  revision.  Disclosures  on 
electric  vehicle  fuel  dispensing  systems 
may  be  useable  for  several  years.  (Label 
specific;ations  were  designed  to  produce 
labels  to  withstand  the  elements  for 
several  years.)  Nonetheless,  there  is  still 
some  burden  associated  with  posting 
labels.  There  also  will  be  some  minimal 
burden  associated  with  new  or  revised 
certific;ation  of  fuel  ratings  and 
recordkeeping.  The  burden  on  vehicle 
manufacturers  is  limited  because  only 
newly-manufactured  vehicles  will 
require  label  posting  and  manufacturers 
produce  very  few  new  models  each 
year.  Finally,  there  will  be  some  burden, 
also  minor,  asscjciated  with 
recordkeeping  requirements. 

Estimated  total  annual  hours  burden: 
2,100  total  burden  hours,  rounded. 

Mon-liquid  alternative  fuels: 

(Certification:  Staff  estimates  that  the 
Rule's  fuel  rating  certification 
requirements  will  affect  approximately 
550  industry  members  (compressed 
natural  gas  procedures  and  distributors 
anci  manufacturers  of  electric  vehicle 
fuel  dispensing  systems)  and  consume 
approximately  one  hour  each  per  year 
for  a  total  of  550  hours. 

Recordkeeping:  Staff  estimates  that  all 
1 .800  industry  members  will  be  subject 
to  the  Rule's  recordkeeping 
requirements  (associated  with  fuel 
rating  certification)  and  that  compliance 
will  rtjquire  approximately  one-tenth 
hour  each  per  year  for  a  total  of  180 
hours. 

Labeling:  Staff  estimates  that  labeling 
requirements  will  affect  approximately 
nine  of  every  ten  industry  members  (or 
roughly  1,600  members),  but  that  the 
number  of  annually  affected  members  is 
only  320  because  labels  may  remain 
effective  for  several  years  (staff  assumes 
that  in  any  given  year  approximately 
20%  of  1,600  industry  members  will 
need  to  replace  their  labels).  Staff 
estimates  that  industry  members  require 
approximately  one  hour  each  per  year 
for  labeling  their  fuel  dispensers  for  a 
total  of  320  hours. 

Sub-total:  1,050  hours  (550  -t-  180  + 
320). 

AFV  manufacturers: 


finmn 
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Recordkeeping:  Staff  estimates  that  all 
58  manufactiirers  will  require  30 
minutes  to  comply  with  the  Rule's 
recordkeeping  reqiiirements  for  a  total 
of  29  hours. 

Producing  labels:  Staff  estimates  2.5 
hours  as  the  average  time  required  of 
manufacturers  to  produce  labels  for 
each  of  the  five  new  AFV  models 
introduced  among  them  each  year  for  a 
total  of  12.5  hovus. 

Posting  labels:  Staff  estimates  2 
minutes  as  the  average  time  to  comply 
with  the  posting  requirements  for  each 
of  the  approximately  30,000  new  AFVs 
manufactiu-ed  each  year  for  a  total  of 
1,000  hours. 

Sub-tota/;  Approximately  1,041  hours 
(29  +  12.5  +  1,000). 

Thus,  total  burden  for  these  industries 
combined  is  approximately  2,100  hours 
(1,050  +  1,041). 

Estimated  labor  costs:  $47,000, 
rounded. 

Labor  costs  are  derived  by  applying 
appropriate  hoiuly  cost  figiu-es  to  the 
burden  hoius  described  above. 
According  to  Biueau  of  Labor  Statistics 
staff,  the  average  compensation  for 
producers  and  distributors  in  the  fuel 
industry  is  $18.98  per  hoMi  and  $8.56 
per  hour  for  service  station  employees; 
the  average  compensation  for  workers  in 
the  vehicle  industry  is  $27.80  per  hour. 

Non-liquid  alternative  fuels: 

Certification  and  labeling:  Generally, 
aU  of  the  estimated  hours  except  for 
recordkeeping  will  be  performed  by 
procedures  and  distributors  of  fuels. 
Thus,  the  associated  labor  costs  would 
be  $16,512.60  (870  hours  x  $18.98). 

Recordkeeping:  Only  Ve  of  the  total 
180  hoiu-s  will  be  performed  by  the 
producers  and  distributors  of  fuels;  the 
other  Ve  is  attributable  to  service  station 
employees  (Ve  =  30  hoiu-s  x  $18.98  = 
$569.40  +  (Ve  =  150  hours  x  $8.56  = 
$1,284.00)  =  $1,853.40,  for  an  estimated 
labor  cost  to  the  entire  industry  of 
$18,366.00. 

AFV  manufacturers: 

The  maximum  labor  cost  to  the  entire 
industry  is  approximately  $28,939.80 
per  year  for  recordkeeping  and 
producing  and  posting  labels  (1,041 
total  hours  x  $27.80/hoiu-). 

Thus,  estimated  total  labor  cost  for 
both  industries  for  all  paperwork 
requirements  is  $47,000  ($18,366.00  + 
$28,939.80)  per  year,  rounded  to  the 
nearest  thousand. 

Estimated  annual  non-labor  cost 
burden:  $12,000,  rounded. 

Non-liquid  alternative  fuels: 

Staff  believes  that  there  are  no  ciurent 
start-up  costs  associated  with  the  Rule, 
inasmuch  as  the  Rule  has  been  effective 
since  1995.  Industry  members, 
therefore,  have  in  place  the  capital 


equipment  and  means  necessary, 
especially  to  determine  automotive  fuel 
ratings  and  comply  with  the  Rule. 
Industry  members,  however,  incur  the 
cost  of  procuring  fuel  dispenser  and 
AFV  labels  to  comply  with  the  Rule. 
The  estimated  annual  fuel  labeling  cost, 
based  on  estimates  of  500  fuel 
dispensers  (assumptions:  an  estimated 
20%  of  1,250  total  retailers  need  to 
replace  labels  in  any  given  year  given  an 
approximate  five-year  life  of  labels — i.e., 
250  retailers — multiplied  by  an  average 
of  two  dispensers  per  retailer)  at  thirty- 
eight  cents  for  each  label  (per  industry 
sources),  is  $190.00. 

AFV  manufacturers: 

Here,  too,  staff  believes  that  there  are 
no  current  start-up  costs  associated  with 
the  Rule,  for  the  same  reasons  as  stated 
immediately  above  regarding  the  non- 
liquid  alternative  fuel  industry. 
However,  based  on  the  labeling  of  an 
estimated  30,000  new  and  used  AFVs 
each  year  at  thirty-eight  cents  for  each 
label  (per  industry  sources),  the  annual 
AFV  labeling  cost  is  estimated  to  be 
$11,400. 

Thus,  estimated  total  annual  non- 
labor  cost  burden  associated  with  the 
Rule  is  $12,000  ($190.00  +  $11,400.00), 
rounded  to  the  nearest  thousand. 

William  E.  Kovacic, 

General  Counsel. 

[FR  Doc.  03-26494  Filed  10-20-03;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

Delegation  of  Authority  To  Respond  to 
Requests  From  Ireland's  Office  of  the 
Director  of  Consumer  Affairs 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Delegation  of  authority. 

SUMMARY:  The  Commission  has 
delegated  authority  to  the  Associate 
Director  for  International  Consumer 
Protection  to  respond  to  disclosure  and 
other  requests  from  Ireland's  Office  of 
the  Director  of  Consumer  Affairs 
pursuant  to  a  memorandum  of 
understanding  with  the  Commission. 
EFFECTIVE  DATE:  October  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pablo  Zylberglait,  Legal  Advisor  for 
International  Consumer  Protection, 
International  Division  of  Consumer 
Protection,  (202)  326-3260, 
pzylberglait@ftc.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given,  pursuant  to 
Reorganization  Plan  No.  4  of  1961,  26 
FR  6191,  that  the  Commission  has 
delegated  to  the  Associate  Director  for 
International  Consumer  Protection  the 


authority  to  respond  to  disclosure  and 
other  requests  from  Ireland's  Office  of 
the  Director  of  Consumer  Affairs 
pursuant  to  a  memorandum  of 
understanding  with  the  Commission 
about  consumer  protection  information 
sharing  and  enforcement  cooperation. 
This  delegated  authority  does  not  apply 
to  competition-related  investigations. 
When  exercising  its  authority  under  this 
delegation,  staff  may  only  disclose 
information  regarding  consumer 
protection  investigations  involving 
Ireland,  and  will  require  assurances  of 
confidentiality  from  Ireland's  Office  of 
the  Director  of  Consumer  Affairs. 
Disclosures  shall  be  made  only  to  the 
extent  consistent  with  current 
limitations  on  disclosure,  including 
section  6(f)  of  the  FTC  Act.  15  U.S.C. 
46(f),  section  21  of  the  Act,  15  U.S.C. 
57b-2,  and  Commission  Rule  4.10(d),  16 
CFR  4.10(d),  and  with  the  Commission's 
enforcement  policies  and  other 
important  interests.  Where  the  subject 
matter  of  the  information  to  be  shared 
raises  significant  policy  concerns,  staff 
shall  consult  with  the  Commission 
before  disclosing  such  information. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary 
[FR  Doc.  03-26493  Filed  10-20-03:  8:45  am] 

BILUNG  CODE  6750-01 -M 


GENERAL  SERVICES 
ADMINISTRATION 

Public  Buildings  Service 

[Wildlife  Order  185;  7-U-TX--1055] 

Matagorda  Island  Lighthouse 
Reservation,  Matagorda  Island,  TX 
Transfer  of  Property 

Piu^uant  to  section  2  of  Public  Law 
537,  80th  Congress,  approved  May  19, 
1948  (16  U.S.C.  667c).  notice  is  hereby 
given  that: 

1 .  The  General  Services 
Administration  transferred  15.29  acres 
of  land  and  improvements,  identified  as 
Matagorda  Island  Lighthouse 
Reservation,  Matagorda  Island,  TX  to 
the  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior  by  transfer 
letter  dated  May  30,  2000. 

2.  The  above  property  was  conveyed 
for  wildlife  conservation  in  accordance 
with  the  provisions  of  section  1  of 
PubHc  Law  80-537  (16  U.S.C.  667b),  as 
amended  by  Pubhc  Law  92-432. 
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Dated:  September  22.  2003. 
Brian  K.  Polly. 

Assistant  Commissioner.  Office  of  Property 

Disposal. 

[FRDoc  03-264~4  Filed  10-20-03;  8:45  ami 

BILUNG  COD£  6S20-46-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  04010] 

Programs  To  Improve  the  Health, 
Education,  and  Weil-Being  of  Young 
People;  Notice  of  Availability  of  Funds 
Amendment 

A  nntit:e  announi  in^  the  a\dildhilit\ 
of  fiscal  vear  (FY)  2004  funds  fc.r 
c:u()p»'rati\p  ag^pe^l^'nts  fur  F'riigrams  tii 
Impriive  the  Health.  Eciucatuni,  and 
VVell-Being  (if 'Ynunt^  FV'ople  iv\,i> 
published  in  the  Federal  Register  nn 
October  8.  lOO.i.  Volume  68.  Number 
19,"i.  pages  .^810■3-581  10.  The  notu  e  is 
amendeti  as  follows: 

On  page  58104.  C'olumn  -i,  Sectifni  1 
"Other  Requirements'  ,  section  ,'H 
Financial  Status  Report,  delete  "Within 
90  (lavs  after  the  end  of  the  entire  two- 
vear  project  period  (b\-  .August  14.  2005) 
and  replace  with  "Within  90  days  after 


the  end  of  the  entire  two-year  project 
period  (by  August  14.  2006). 

In  addition,  a  summar\'  of  program 
announcement  04010.  Programs  to 
Improve  the  Health,  Education,  and 
Well-Being  of  Young  People,  was 
published  in  the  Federal  Register  on 
()(  tober  7,  2003   This  notice  is  amended 
as  follows:  On  page  57998,  column  1, 
delete  Program  (;ontac:t  information.  On 
page  57998,  column  1,  estimated  project 
period,  delete  three  vears  and  replace 
with  two  vears.  Also  on  page  57998, 
(  clumn  1,  project  a\var<l  date,  delete 
March  15  and  replace  with  Mav  15. 

Dated:  Ocloher  I'l    2()U:f 
Fdward  Schultz, 

.\ituiii  Dirti  tor.  Procurfnunt  <mil  (.rants 
Office.  Centers  for  Disease  Cunlni!  and 
Prevention. 
VR  Doc.  03-26473  Filed  li»-2()-()  r  H  4")  am] 

BILLING  CODE  4163-18~P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

I'ltlc  Procedures  to  I'se  (Ihild  Care 
and  Dtnelopinenl  Fund  ((KiUF)  for 
Construi  tioii  or  Major  Renovation. 


OA/B.Vo..- 0970-0160, 

Description:  The  Child  Care  and 
Development  Block  Grant  Act.  as 
amended,  allows  Indian  Tribes  to  use 
Child  Care  and  Development  Fund 
(CCDFi  grant  awards  for  construction 
and  renovation  of  child  care  facilities,  A 
tribal  grantee  must  first  request  and 
receive  approval  from  the 
Administration  for  Children  and 
Families  (ACF)  before  using  CCDF  funds 
for  construction  or  major  renovation. 
This  information  collection  contains  the 
statutorily-mandated  uniform 
procedures  for  the  solicitation  and 
consideration  of  requests,  including 
instructions  for  preparation  of 
en\ir(mmental  assessments  in 
conjunction  with  the  National 
Environmental  Policy  Act.  The 
proposed  draft  procedures  update  the 
procedures  thai  were  originally  issued 
in  August  1997  and  first  updated  in 
Februarv  2001.  Respondents  will  be 
CCDF  tribal  grantees  requesting  to  use 
CCDF  funds  for  construction  or  major 
reno\'ation. 

Respondents:  Tribal  Child  Care  Lead 
Agencies  acting  on  behalf  of  Tribal 
Governments. 

Annual  Burden  Estimates: 


Instrument 


Number  of  re- 
spondents 


Numtjer  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


Construction  &  Renovation 


10 


1 


20 


200 


Estimated  Tutiil  Annual  Burden 
Hours:  200. 

Additional  Information:  C^opies  of  the 
proposed  collection  may  be  obtained  bv 
writing  to  the  Administration  for 
Children  and  Families.  Office  of 
.administration.  Offit;e  of  Information 
Services.  370  L'Enfant  Promenade.  SW.. 
Washington.  DC  20447.  Attn:  .\CF 
Reports  Clearance  Officer   .\11  requests 
should  be  identified  by  the  title  of  the 
information  collection.  E-mail  address: 
rsargisQ.acf.hhs.gov. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  .50 
and  60  davs  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget.  Paperwork 


Reduc  tioii  Project,  Attn:  Desk  Officer  for 
ACF.  E-mail  address: 
Iauren_wittenherg@onib.eop.gov. 

Dated   0(  kiber  15.  2UU3. 
Robert  Sargis, 

Reports  Clearance  Oftu  er. 

|FK  DcK    li:l-26513  Filed  1(>-21M)3:  8:4.5  am] 

BILLING  CODE  4184~01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  2003N-0472] 

Statement  of  Work  for  the  Evaluation 
of  First  Cycle  Review  Performance; 
Availabilitv 

AGENCY:  Food  lUui  Drug  Administration, 
HHS 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  document  entitled 
"Statement  of  Work  for  the  Evaluation 
of  First  Cvcle  Review  Performance," 
FDA  requests  comment  on  the 
document,  which  describes  a  study  to 
evaluate  issues  associated  with  FDA's 
conduct  of  first  cycle  reviews  of  new 
drug  applications  (NDAs).  biological 
license  applications  (BLAs).  and 
efficacv  supplements.  FDA  intends  to 
award  a  contract  to  an  independent 
expert  consultant  that  would  include, 
among  other  tasks,  the  performance  of 
such  a  study.  The  document,  as 
currently  written,  will  be  included  in 
the  Request  for  Proposal  (RFP)  as  a 
sample  statement  of  work.  However, 
prior  to  actually  assigning  the  task 
under  the  contract.  FDA  intends  to 
finalize  the  statement  of  work  after 
considering  all  received  comments, 

DATES:  Submit  written  comments  on  the 
document  bv  November  20,  2003. 
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ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  document  to  First 
Cycle  Review,  Office  of  Planning  (HFP- 
10),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Send  one  self-addressed 
adhesive  label  to  assist  that  office  in 
processing  yoiu  requests.  Persons  with 
access  to  the  Internet  may  obtain  the 
document  at  http://www.fda.gov/cder/ 
pdu fa/ default. htm.  Submit  written 
comments  on  the  dociunent  to  the 
Division  of  Dockets  Management  (HFA- 
305).  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  L.  Staples,  Office  of  Planning 
(HFP-10),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-5274. 
SUPPLEMENTARY  INFORMATION: 

i.  Background 

FDA  is  announcing  the  availability  of 
a  document  entitled  "Statement  of  ^^ork 
for  the  Evaluation  of  First  Cycle  Review 
Performance."  FDA  requests  comment 
on  the  document,  which  describes  a 
study  to  evaluate  issues  associated  with 
FDA's  performance  of  first  cycle  reviews 
of  NDAs,  BLAs,  and  efficacy 
supplements. 

On  June  12,  2002,  the  President 
signed  the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002,  which  includes 
the  Prescription  Drug  User  Fee 
Amendments  of  2002  (PDUFA  III).  In 
conjunction  with  the  passage  of  PDUFA 
III,  FDA  agreed  to  certain  performance 
goals  and  procedures  that  were 
described  in  an  enclosure  to  a  June  4, 
2002.  letter  from  the  Secretary  of  Health 
and  Human  Services,  Tommy 
Thompson,  to  Congress  entitled 
"PDUFA  Reauthorization  Performance 
Goals  and  Procedures"  (PDUFA  Goals 
and  Procedures).  One  of  the  goals  relates 
to  FDA's  performance  of  first  cycle 
reviews  of  original  NDAs,  BLAs,  and 
efficacy  supplements  (PDUFA  Goals  and 
Procedures,  section  10).  Specifically, 
FDA  agreed  to  retain  an  independent 
expert  consultant  to  imdertake  a  study 
to  evaluate  issues  associated  with  the 
agency's  conduct  of  first  cycle  reviews. 
The  study  is  intended  to  assess  the 
following:  (1)  Current  first  cycle  review- 
performance  and  any  changes  that  occur 
after  FDA  publishes  guidance  on  Good 
Review  Management  Principles 
(GRMPs),  (2)  the  first  cycle  review 
history  of  all  NDAs  for  new  molecular 
entities  and  all  BLAs  during  PDUFA  III, 
and  (3)  the  effectiveness  of  FDA's  staff 
training  regarding  GRMPs.  FDA  agreed 
to  develop  a  statement  of  work  for  the 


study  and  to  provide  the  public  with  an 
opportunity  to  review  and  comment  on 
the  statement  of  work  before  the  study 
is  implemented. 

In  accordance  with  one  of  the  PDUFA 
goals,  the  dociunent  being  made 
available  for  public  comment  today  is 
the  statement  of  work  developed  by 
FDA.  FDA  intends  to  award  a  contract 
that  would  include,  among  other  tasks, 
the  performance  of  the  study.  The 
document,  as  currently  written,  will  be 
included  in  the  RFP  as  a  sample 
statement  of  work.  However,  the 
statement  of  work  is  not  yet  final.  FDA 
will  consider  all  comments  received  in 
finalizing  the  statement  of  work  prior  to 
assigning  the  task  under  the  contract. 

n.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  comments  on  the 
document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The 
document  made  available  today  and  the 
received  comments  are  available  for 
public  examination  in  the  Division  of 
Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  October  8,  2003. 
Jefib-ey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-26446  Filed  10-20-03:  8:45  am] 

BILLING  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 


information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biuden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  National  Evaluation 
of  the  Comprehensive  Community 
Mental  Health  Services  for  Children  and 
Their  Families  Program.  Phase  Four — 
New — SAMHSA's  Center  for  Mental 
Health  Services  (CMHS)  is  conducting 
Phase  rV  of  this  national  evaluation 
project  among  grantees  newly  funded  in 
FY  2002  and  2003.  The  national 
evaluation  of  the  Comprehensive 
Community  Mental  Health  Sen'ices  for 
Children  and  Their  Families  Program 
will  collect  data  on  child  mental  health 
outcomes,  family  life,  and  service 
system  development  and  performance. 

Data  will  be  collected  on  23  service 
systems,  and  approximately  5,281 
children  and  families.  Data  collection 
for  this  evaluation  will  be  conducted 
over  a  five-year  period.  The  core  of 
service  system  data  will  be  collected 
every  18  months  throughout  the  5-year 
evaluation  period,  with  a  sustainability 
survey  conducted  in  selected  years. 
Service  delivery  and  system  variables  of 
interest  include  the  following:  Maturity 
of  system  of  care  development, 
adherence  to  the  system  of  care  program 
model,  and  client  service  experience. 
The  length  of  time  that  individual 
families  will  participate  in  the  study 
ranges  from  18  to  36  months  depending 
on  when  they  enter  the  evaluation. 

Child  and  family  outcomes  of  interest 
will  be  collected  at  intake  and  d  ^ring 
subsequent  follow-up  sessions  at  six- 
month  inter\'als.  The  outcome  measures 
include  the  following:  ^hild 
symptomatology  and  ;    .ictioning. 
family  functioning,  material  resources, 
and  caregiver  strain.  In  additi    i.  an 
evidence-based  treatmp  ;t  stud ,  will 
examine  the  relative  impact  of  evidence- 
based  treatments  focused  on  substance 
use  prevention  within  2  systems  of  care. 
Time-limited  studies  addressing  the 
cultural  competence  of  services  and  the 
role  of  primary  care  providers  in 
systems  of  care  will  be  conducted  at 
selected  points  during  the  evaluation 
period.  Internet-based  technology  will 
be  used  for  collecting  data  via  Web- 
based  surveys  and  for  data  entry  and 
management.  The  average  annual 
respondent  burden  is  estimated  below. 
The  estimate  reflects  the  average 
number  of  respondents  in  each 
respondent  category,  the  average 
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number  of  responses  per  respondent  per     for  eac:h  response,  and  the  total  average       respondent,  and  for  all  categories  of 
vear.  the  average  length  time  it  will  take      annual  burden  for  eat;h  category  of  respondents  combined. 


Respondent 


Number  of  re- 
spondents 


Number  of  re- 
sponses/re- 
spondent 


Average  bur- 
den/response 
(hrs.) 


Total  average 
annual  hours 


Caregiver  

Youth  

Provider/ Administrator 

Total  


5281 

3169 

483 


1.016 
0.998 
0.453 


4- 


2,066 
1.053 
2,594 


1 1 ,086 

3,333 

568 


14,987 


Send  comments  to  Nancy  Pearce, 
SANtHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  davs  of  this  notice 

Dated.  October  14.  2003. 
.\iuia  Marsh, 

Acting  Executive  Officer.  SAMHSA. 

[KR  Doc.  03-26471  Filed  10-20-0  i    845  am] 

BILUNG  CODE  4162-20-P 


DEPARTMFNT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[USCG  2003-16298] 

Collection  of  Information  Under 
Review  by  Office  of  Management  and 
Budget  (0MB):  0MB  Control  Number 
1625-0080 

agency:  Coast  Guard.  DHS. 
ACTION:  Request  for  comments. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Coast  Guard  intends  to  seek  the 
approval  of  OMB  for  the  renewal  of  one 
Information  Collection  Request  (IC^R). 
The  ICR  concerns  surveys  of  customers' 
satisfaction.  Before  submitting  the  ICR 
to  OMB,  the  Coast  Guard  is  inviting 
comments. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  December  22,  2003. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  do  not 
enter  the  docket  [USCG  2003-162981 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

(i)  By  mail  to  the  Docket  Management 
Facility.  U.S.  Department  of 
Transportation  (DOT),  room  PL— iOl. 
400  Seventh  Street  SW.,  Washington, 
DC  20590-0001. 

(2)  By  deliverv'  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building.  400 
Seventh  Street  SW..  Washington,  DC. 
between  9  a.m.  and  5  p  m..  Mondav 
through  Fridav,  except  Federal  holidd>s 
The  telephone  number  is  202-366- 
9329, 


(3)  By  fax  to  the  Facilitv  at  202-493- 
2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at 

http  J/dms.  dot.gov. 

(5)  Electronicallv  through  Federal 
eRule  Portal:  http:// 

www.  rfg  u  lilt  ion  3.  gov. 

The  Facility  maintains  the  public 
docket  for  this  n()tii:e.  (Comments  and 
material  received  from  the  public,  as 
well  as  documents  mentioned  in  this 
notice  as  being  available  in  the  docket, 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington.  DC,  between  9  a.m. 
and  5  pni,,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  thiS  docket  on  the  Internet  at 
http ://dms  dot  gov. 

Copies  of  the  complete  ICR  are 
available  through  this  docket  on  the 
Internet  at  http- //dms. dot. gov.  and  also 
from  (Aimmandant  (G— ClM-2),  U.S. 
Ckiast  Guard  Headquarters,  room  6106 
(Attn:  Barbara  Davis),  2100  .Second 
Street  SW.,  Washington,  DC  20593- 
0001.  The  telephone  number  is  202- 
267-2326. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Davis,  Office  of  Information 
Management,  202-267-2326,  for 
questions  on  this  document;  or  Andrea 
M.  lenkins.  Program  Manager,  U.S. 
Department  of  Transportation.  202-366— 
0271,  for  (}uestions  on  the  dockei. 

SUPPLEMENTARY  INFORMATION: 

Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  participate  in 
this  request  for  comment  by  submitting 
comments  and  related  materials.  We 
will  post  all  comments  received, 
without  change,  to  http://dms.dot.gov. 
and  they  will  include  any  personal 
information  vou  have  provided.  We 
have  an  agreement  with  DOT  to  use  the 
Docket  Management  Facility.  Please  see 
DOT'S  paragraph  on  the  "Privacy  Act" 
below. 


Submitting  comments:  If  you  submit  a 
comment,  please  include  your  name  and 
address,  identify'  the  docket  number  for 
this  request  for  comment  [USCG-2003- 
16298],  indicate  the  specific  section  of 
this  document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  electronic 
means,  mail,  fax,  or  delivery  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8'.;  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  This  information 
collection  report  may  change  the 
estimated  "information"  burden  based 
on  the  comments  received. 

Viev^ring  comments  and  documents: 
To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://dms.dot.gov  at  any  time  and 
conduct  a  simple  search  using  the 
docket  number.  You  may  also  visit  the 
Docket  Management  Facility  in  room 
PL— 401  on  the  Plaza  level  of  the  Nassif 
Building,  400  Seventh  Street  SW.. 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Privacy  Act:  Anyone  can  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  the  Privacy  Act  Statement  of 
DOT  in  the  Federal  Register  published 
on  April  11,  2000  [65  FR  19477],  or  you 
may  visit  http://dms.dot.gov. 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  comments. 
Persons  submitting  comments  should 
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include  their  names  and  addresses, 
identify  this  document  [USCG  2003- 
16298],  and  give  the  reasons  for  the 
comments.  Please  submit  all  comments 
and  attachments  in  an  unbound  format 
no  larger  than  8V2  by  11  inches,  suitable 
for  copying  and  electronic  filing. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose 
stamped  self-addressed  postcards  or 
envelopes. 

Information  Collection  Request 

Title:  Surveys  of  Customers' 
Satisfaction. 

OMB  Control  Number:  1625-0080. 

Summary:  Executive  Order  12862 
authorizes  the  Coast  Guard  to  survey 
customers  to  determine  the  kind  and 
quality  of  services  they  want  and  their 
level  of  satisfaction  with  existing 
services. 

Need:  Putting  people  first  means 
ensuring  that  the  Federal  Government 
provides  the  highest-quality  of  service 
possible  to  the  American  people. 
Executive  Order  12862  requires  that  all 
executive  departments  and  agencies 
providing  significant  services  directly  to 
the  public  seek  to  meet  established 
standards  of  customer  service  and  (1) 
identify  the  customers  who  are,  or 
should  be,  served  by  the  agency  and  (2) 
survey  customers  to  determine  the  kind 
and  quality  of  services  they  want  and 
their  level  of  satisfaction  with  existing 
services. 

Respondents:  Recreational  boaters, 
commercial  mariners,  industry  groups, 
and  State  and  local  governments. 

Frequency:  On  occasion. 

Burden:  The  estimated  burden  is 
5,000  hours  a  year. 

Dated:  October  10,  2003. 
Clifford  I.  Pearson, 

Assistant  Commandant  for  Command, 
Control,  Communications,  Computers  and 
Information  Technology. 
[FR  Doc.  03-26511  Filed  10-20-03;  8:45  am] 

BILLING  CODE  4910-1S-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4707-N-09] 

Public  Housing  Assessment  System 
(PHAS):  Physical  Condition  Scoring 
Process  and  Financial  Condition 
Scoring  Process 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  notice  advises  public 
housing  agencies  (PHAs)  and  the  public 


that  HUD  will  extend  the  use  of  four 
elements  that  were  part  of  the  interim 
scoring  processes  for  the  Public  Housing 
Assessment  System  (PHAS)  Physical 
Condition  Indicator.  HUD  adopted 
interim  scoring  processes  for  two  of  the 
four  PHAS  indicators  "Physical 
Condition  and  Financial  Condition — ^by 
notice  published  in  the  Federal  Register 
on  March  15,  2002,  and  described  in 
notices  published  in  the  Federal 
Register  on  November  26,  2001.  Except 
for  the  four  elements  that  are  being 
extended,  the  Physical  Condition  and 
Financial  Condition  Indicators  for  PHAs 
with  fiscal  years  ending  on  and  after 
September  30,  2003,  will  be  scored  in 
accordance  with  the  Physical  Condition 
Scoring  Process  notice  published  on 
June  28,  2000,  and  the  Financial 
Condition  Scoring  Process  notice 
published  on  December  21,  2000. 

After  consideration,  the  Department 
has  determined  not  to  implement  the 
proposed  rule  for  PHAS.  The  current 
PHAS  is  now  fully  operational  and  is 
providing  complete  and  official 
assessment  scores.  Beginning  with  the 
fiscal  year  ending  September  30,  2001, 
PHAs  were  scored  under  the  four  PHAS 
indicators,  rather  than  issued  an 
advisory  score.  Since  that  time,  the 
Department  has  increased  its  PHAS- 
related  quality  assurance  activities. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  the  Office  of 
Public  and  Indian  Housing  Real  Estate 
Assessment  Center  (PIH-REAC), 
Attention:  Wanda  Funk,  Department  of 
Housing  and  Urban  Development,  1280 
Maryland  Avenue,  SW.,  Suite  800, 
Washington  DC  20024;  telephone  the 
Technical  Assistance  Center  at  1-888- 
245^860  (this  is  a  toll  free  number). 
Persons  with  hearing  or  speech 
impairments  may  access  that  number 
through  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at 
(800) 877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  15,  2002  (67  FR  11844), 
HUD  published  a  notice  adopting  PHAS 
interim  scoring  processes  for  PHAs  with 
fiscal  years  ending  September  30,  2001, 
December  31,  2001,  March  31,  2002, 
June  30,  2002,  and  September  30,  2002. 
In  that  notice,  HUD  announced  interim 
changes  in  the  scoring  methodology  for 
two  of  the  four  PHAS  assessment 
indicators:  the  Physical  Condition 
Indicator  and  Financial  Condition 
Indicator.  Detailed  information  about 
the  changes  to  the  scoring  processes  was 
provided  in  notices  published  in  the 
Federal  Register  on  November  26,  2001. 
The  Introduction  notice  is  published  at 


66  FR  59080.  The  Physical  Condition 
Scoring  Process  Interim  Scoring  notice 
is  published  at  66  FR  59084.  The 
Financial  Condition  Scoring  Process 
Interim  Assessments  notice  is  published 
at  66  FR  59126.  A  notice  published  in 
the  Federal  Register  on  August  30,  2002 
(67  FR  55860),  extended  the  interim 
scoring  methodologies  to  apply  to  PHAs 
with  fiscal  years  ending  December  31, 
2002,  March  31,  2003  and  June  30,  2003. 

U.  Physical  Condition  Scoring  Process 
and  Financial  Condition  Scoring 
Process 

At  the  time  that  the  interim  scoring 
processes  were  adopted  on  March  15. 
2002,  the  Department  advised  that  if  an 
extension  of  the  interim  period  were 
necessary,  the  Department  would  notify 
PHAs  and  the  public  by  notice 
published  in  the  Federal  Register.  The 
Department  will  extend  the  following 
four  elements  of  the  November  26,  2001 
notice  for  PHAs  with  fiscal  years  ending 
on  and  after  September  30,  2003: 

1 .  The  Item  Weights  and  Criticality 
Levels,  Appendix  1  to  the  Physical 
Condition  Scoring  Notice  of  November 
26, 2001,  66  FR  59090-59102: 

2.  The  Dictionar\^  of  Deficiency 
Definitions,  Appendix  2  to  the  Physical 
Condition  Scoring  Notice  of  November 
26, 2001,  66  FR  59102-59124; 

3.  The  sampling  weights  for  buildings 
explained  in  the  section  entitled  "16. 
Examples  of  Sampling  Weights  for 
Buildings"  of  the  November  26,  2001 
notice,  66  FR  59088;  and 

4.  As  stated  in  the  November  26,  2001 
notice,  66  FR  59081,  the  overall  PHAS 
Indicator  #1  score  will  continue  to 
determine  the  frequency  of  inspections 
of  a  PHA's  portfolio.  For  PHAs  whose 
PHAS  Indicator  #1  score  is  24  or  higher 
based  on  the  30  point  score,  physical 
inspections  will  be  conducted  every  two 
years  (subject  to  any  changes  made  in 
further  revisions  to  the  rule  or  scoring 
notices).  For  PHAs  whose  PHAS 
Indicator  #1  score  is  less  than  24  based 
on  the  30  point  score,  physical 
inspections  will  be  conducted  annually. 

With  respect  to  all  other  elements  or 
the  November  26,  2001  interim  scoring 
methodologies,  the  Department  has 
determined  that  an  extension  of  the 
interim  period  is  not  necessary,  and  by 
this  notice  is  notifying  PHAs  and  the 
public  that  PHAs  having  fiscal  years 
ending  on  and  after  September  30,  2003, 
the  PHAS  scores  will  be  issued  for  effect 
based  on  the  scoring  notices  published 
in  the  Federal  Register  prior  to  the 
publication  of  the  November  26,  2001, 
notices.  The  prior  Physical  Condition 
Scoring  Process  notice  was  published 
on  June  28,  2000  (65  FR  39988).  The 
prior  Financial  Condition  Scoring 
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Process  notice  was  published  on 
December  21,  2000  (65  FR  80686) 


in.  Applicable  Regulations  and  Notices      four  elements  extended  by  this  notice, 

govern  the  assessment  and  scoring  of 
Itemized  in  the  chart  below  are  the  PHAs  under  the  PHAS  for  PHAs  with 


applicable  regulations  and  scoring 
process  notices  that,  together  with  the 


fiscal  years  ending  September  30,  2003 
and  after. 


Item 


Publication  date 


January  1 1 ,  2000 


Public  Housing  Assessment  System  (PHAS)  Amendments;  Final  Rule 

Public  Housing  Assessment  System  (PHAS)   Technical  Correction;  Final     June  6.  2000 

Rule 
Public  Housing  Assessment  System  Physical  Condition  Sconng  Process;     June  28,  2000   

NotiC6 
Public  Housing  Assessment  System;  Financial  Condition  Sconng  Proc-     December  21,  2000 

ess;  htotice 
Public  Housing  Assessment  System   Management  Operations  Scoring    June  28,  2000 

Process  for  PHAs  Witti  Fiscal  Years  Ending  On  or  After  March  31, 

2000;  Notice 

Public  Housing  Assessment  System  

Resident  Service  and  Satisfaction  Sconng  Process;  Notice. 


June  28,  2000 


Federal  Register 
Page  No. 


65  FR  1738. 
65  FR  36042. 

65  FR  39988. 

65  FR  80686. 

65  FR  40028. 

65  FR  40034. 


Dated  October  10.  2003. 
Michael  Liu, 

Assistant  Secretan,'  for  Public  and  Indian 

Housing 

[FR  Dot  03-26475  Filed  10-20-03.  845  ami 

SILLING  COOe  4210-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-day  Finding  for  a 
Petition  To  List  as  Endangered  or 
Threatened  Wolverine  in  the 
Contiguous  United  States 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  90-day  petition 

finding. 

SUMMARY:  We.  the  l^S.  Fish  and 
Wildlife  Service  (Service),  announce  a 
90-dav  finding  for  a  petition  to  list  the 
wolverine  (Gulo  gulo  luscus)  in  the 
contiguous  United  States  as  threatened 
or  endangered  under  the  Endangered 
Species  Act  of  1973,  as  amended.  We 
find  the  petition  and  additional 
information  available  in  our  files  did 
not  present  substantial  scientific  or 
commercial  information  indicating  th^jt 
listing  the  wolverine  in  the  contiguous 
United  States  may  be  warranted.  We 
will  not  be  initiating  a  further  status 
review  in  response  to  this  petition  We 
ask  the  public  to  submit  to  us  any  new 
information  that  becomes  available 
concerning  the  status  of  or  threats  to 
this  species.  This  information  will  help 
us  monitor  and  encourage  the 
conser\'ation  of  this  species. 
DATES:  The  finding  announced  in  this 
document  was  made  on  October  15, 
2003.  You  may  submit  new  information 


concerning  this  species  for  our 
consideration  at  any  time. 
ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  this 
petition  should  be  submitted  to  the 
Montana  Ecological  .Services  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
100  North  Park  Avenue.  Suite  320, 
Helena,  Montana  59601.  The  petition, 
finding,  and  supporting  information  are 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours,  at  the  above  address.  Submit  new 
information,  materials,  comments,  or 
questions  concerning  this  species  to  the 
.Service  at  the  above  address. 
FOR  FURTHER  INFORMATK)N  CONTACT:  Lori 
Nordstrom,  at  the  address  given  in  the 
ADDRESSES  section  (telephone  (406) 
449-5225;  facsimile  (406)  449-5339; 
electronic  mail 
FW6_wolvt^rint^<iifws.govj. 

SUPPLEMErJTARY  INFORMATION: 
Background 

Section  4(b){3)(Al  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act) 
(16  U.S.C.  1531  et  seq.).  requires  that  we 
make  a  finding  on  whether  a  petition  to 
list,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
ctJinmercia!  information  to  indicate  that 
the  petitioned  action  may  be  warranted. 
We  are  to  ba.se  this  finding  on  all 
information  available  to  us  at  the  time 
we  make  the  finding.  To  the  maximum 
extent  practicable,  we  must  make  this 
finding  within  90  davs  of  receiving  the 
petition  and  publish  a  notice;  of  the 
finding  promptlv  in  the  Federal 
Register.  Our  standard  for  substantial 
informatiim  with  regard  to  a  90-day 
petition  finding  is  'that  amount  of 
information  that  would  lead  a 
reasonable  person  to  believe  that  the 
measure  proposed  in  the  petition  may 


be  warranted"  (50  CFR  424.14(b)).  If  the 
finding  is  that  substantial  information 
was  presented,  we  are  required  to 
promptly  begin  a  review  of  the  status  of 
the  species,  if  one  has  not  already  been 
initiated,  under  our  internal  candidate 
assessment  process. 

On  July  14,  2000,  we  received  a 
petition  dated  July  11,  2000,  submitted 
by  the  Biodiversity  Legal  Foundation, 
Predator  Conservation  Alliance, 
Defenders  of  Wildlife,  Northwest 
Ecosystem  Alliance,  Friends  of  the 
Clearwater,  and  Superior  Wilderness 
Action  Network.  The  petition  requests 
that  we  list  the  wolverine  within  the 
contiguous  United  States  as  a  threatened 
or  endangered  species  and  designate 
critical  habitat  for  the  species. 

On  April  19,  1995,  we  published  a 
notice  of  our  finding  that  a  previous 
petition  submitted  by  the  Predator 
Project  (now  named  the  Predator 
Conservation  Alliance)  and  Biodiversity 
Legal  Foundation  to  list  the  wolverine 
in  the  contiguous  United  States  did  not 
provide  substantial  information 
indicating  that  listing  the  wolverine  in 
the  contiguous  United  States  may  be 
warranted  (60  FR  19567). 

Since  1995,  little  new  information  on 
wolverine  biology,  distribution,  habitat 
requirements,  or  possible  threats  has 
been  published.  The  species  is  still 
considered  one  of  the  least  understood 
medium  carnivores.  The  only  new 
research  completed  for  the  contiguous 
United  States  is  that  on  wolverine 
ecology  in  Idaho  (Copeland  1996; 
Magoun  and  Copeland  1998;  Edelman 
and  Copeland  1999),  and  a  genetic  study 
(Cegelski  2002).  Banci  (1994)  is  a 
compilation  of  existing  wolverine 
information  plus  suggestions  for 
research  or  management  considerations. 
Additional  research  on  wolverine 
ecology,  current  and  historic 
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distribution,  population  demographics, 
and  habitat  requirements  is  underway 
that  should  provide  better  information 
with  which  to  understand  the  wolverine 
(Inman  et  al.  2002;  J.  Squires,  Rocky 
Mountain  Research  Station,  pers.  comm. 
2003;  U.S.  Forest  Service,  in  litt.  2002). 

The  wolverine  has  a  holarctic 
distribution.  The  currently  accepted 
taxonomy  classifies  wolverines 
worldwide  as  a  single  species,  Gulo 
gulo.  Old  and  New  World  wolverines 
are  divided  into  separate  subspecies. 
Wolverines  in  the  contiguous  United 
States  are  a  part  of  the  New  World 
subspecies,  G.  g.  luscus  (Kurten  and 
Rausch  1959;  Pasitschniak-Arts  and 
Lariviere  1995).  We  follow  this 
currently  accepted  taxonomic  treatment, 
although  in  the  past  we  recognized 
other  taxonomic  classifications  for 
wolverine  (September  18, 1985;  50  FR 
37958). 

The  wolverine  is  the  largest  terrestrial 
member  of  the  family  Mustelidae,  with 
adult  males  weighing  12  to  18  kilograms 
(kg)  (26  to  40  poimds  (lb))  and  adult 
females  weighing  8  to  12  kg  (17  to  26 
lb)  (Banci  1994).  It  resembles  a  small 
bear  with  a  bushy  tail.  It  has  a  round, 
broad  bead;  short,  roiuided  ears;  and 
small  eyes.  There  are  five  toes  on  each 
foot,  with  ciu^red  and  semiretractile 
claws  used  for  digging  and  cUmbing 
(Banci  1994). 

Wolverines  are  opportunistic  feeders, 
consuming  a  variety  of  foods  depending 
on  availability.  They  primarily  scavenge 
carrion,  but  also  prey  on  small  animals 
and  birds  and  eat  fruits,  berries,  and 
insects  (Homocker  and  Hash  1981; 
Wilson  1982;  Hash  1987;  Banci  1994). 
Wolverines  have  an  excellent  sense  of 
smell,  enabling  them  to  find  food 
beneath  deep  snow  (Homocker  and 
Hash  1981). 

Breeding  generally  occurs  from  late 
spring  to  early  fall.  Females  luidergo 
delayed  implantation  until  the 
following  winter  to  spring,  when  active 
gestation  lasts  from  30  to  40  days 
(Rausch  and  Pearson  1972).  Litters  are 
bom  between  February  and  April, 
containing  one  to  five  kits,  with  two  to 
three  kits  being  the  most  common 
number  (Hash  1987).  Reproductive  dens 
in  Idaho  were  located  in  snow-covered 
boulder  talus  in  subalpine  cirque  basins 
(Copeland  1996;  Magoun  and  Copeland 
1998). 

Wolverines  have  large  spatial 
requirements;  the  availability  and 
distribution  of  food  is  likely  the  primary 
factor  in  determining  wolverine 
movements  and  home  range  (Homocker 
and  Hash  1981;  Banci  1994).  Wolverines 
can  travel  long  distances  over  rough 
terrain  and  deep  snow,  with  adiUt  males 
generally  covering  greater  distances 


than  females  (Homocker  and  Hash  1981; 
Banci  1994).  Home  ranges  of  wolverines 
are  generally  extremely  large,  but  vary 
greatly  depending  on  availability  of 
food,  gender,  age,  and  differences  in 
habitat.  Home  ranges  of  adult 
wolverines  range  from  less  than  100 
square  kilometers  (km2)  to  over  900 
km2  (38.5  square  miles  (mi2)  to  348 
mi2)  (Banci  1994).  Copeland  (1996) 
found  that  annual  home  ranges  of 
resident  adult  females  in  central  Idaho 
averaged  384  km2  (148  mi2),  while  the 
annual  home  ranges  of  resident  adult 
males  averaged  1,522  km2  (588  mi2). 

In  North  America,  wolverines  occur 
within  a  wide  variety  of  habitats, 
primarily  boreal  forests,  tundra,  and 
western  moimtains  throughout  Alaska 
and  Canada,  with  the  southern  portion 
of  the  wolverine  range  extending  into 
the  contiguous  United  States  (Wilson 
1982;  Hash  1987;  Banci  1994; 
Pasitschniak-Arts  and  Lariviere  1995). 
The  specific  range  of  the  wolverine  in 
the  contiguous  United  States  is  not  well 
understood,  preventing  us  from 
accurately  delineating  the  historic  or 
ciurent  range  using  the  information 
available  to  us  at  this  time.  The 
petitioners  state  that  wolverine  were 
trapped  to  near  or  complete  extinction 
throughout  its  former  range  in  the 
western  states  in  the  early  20th  century. 
However,  information  from  state  and 
Federal  wildife  experts  suggest  the 
species  has  reoccupied  its  western  range 
in  recent  years  . 

The  current  range  in  the  contiguous 
United  States  is  believed  to  include 
Idaho,  Montana,  Oregon,  Washington, 
Wyoming,  and  possibly  California 
(Banci  1994).  Wolverines  have  recently 
been  documented  in  Idaho  (Copeland 
1996),  Montana  (Inman  et  al.  2002;  B. 
Giddings,  Montana  Department  of  Fish, 
Wildlife  and  Parks,  pers.  comm.  2003;  J. 
Squires,  pers.  comm.  2003),  Washington 
(Washington  Department  of  Fish  and 
Wildlife,  in  htt.  1998)  and  Wyoming 
(Inman  et  al.  2002).  However,  we  do  not 
know  the  extent  of  the  historic  range. 
Wolverines  reportedly  occurred  in  a 
number  of  other  States  historically, 
including  Colorado,  Maine,  Michigan, 
Minnesota,  New  Hampshire,  New  York, 
North  Dakota,  Utah,  and  Wisconsin, 
suggesting  a  much  wider  range 
historically  (Wilson  1982;  Hash  1987; 
Pasitschniak-Arts  and  Lariviere  1995). 
The  petitioners  generally  stated  that 
wolverines  have  been  extirpated  from 
States  in  the  Great  Lakes,  High  Plains, 
and  Northeast.  But,  as  we  found  in 
1995,  the  petition  provides  no 
information  to  confirm  the  reliability  of 
these  historic  reports.  Fiuthermore, 
without  a  better  imderstanding  of  the 
habitat  requirements  of  the  wolverine. 


we  cannot  ascertain  whether  habitats  in 
many  States  were  capable  of  supporting 
wolverines  historically,  which  would 
help  us  determine  their  historic  range. 

The  wolverine  naturally  occurs  in  low 
densities  (Homocker  and  Hash  1981; 
Hash  1987;  Banci  1994).  Petitioners 
state  that  (1)  wolverine  range  and 
numbers  have  decreased  dramatically 
since  Pre-Columbian  times  due  to 
human  activities  and  developments,  and 
(2)  wolverines  currently  number  fewer 
than  1,000  animals  across  the  lower  48 
states. 

However,  Hornaker  and  Hash  (1981) 
asserted  stable  populations  on  their 
study  area  in  Montana,  with  high 
dispersal  patterns  maintaining  the 
stability,  rebounding  from  near 
extinction  in  Montana  from  1920-1940 
(Newby  and  Wright  1955). 

Recent  surveys  in  the  west  indicate 
that  wolverines  appear  to  be  distributed 
in  the  montane  regions  of  Idaho, 
Montana,  Washington  and  Wyoming 
(Copeland  1996;  Washington 
Department  of  Wildlife  1998;  Inman  et 
al.  2002;  Giddings  pers.  comm.  2003: 
Squires  pers.  comm.  2003).  So.  despite 
scant  population  and  abundance 
information,  there  are  reports  and 
surveys  to  suggest  that  wolverine  may 
not  be  likely  to  become  threatened  in 
the  foreseeable  future  in  the  lower  48 
states.  Wolverines  are  difficult  and 
expensive  to  study  and  are  rarely 
observed,  so  a  lack  of  sightings  does  not 
necessarily  mean  that  wolverines  are 
not  present  (Banci  1994).  There  have 
been  few,  if  any,  surveys  of  wolverines 
in  the  contiguous  United  States  that 
were  designed  to  estimate  population 
size  at  even  a  local  scale.  As  a  result,  it 
is  scientifically  unsound  to  make  an 
estimate  of  wolverine  population  size 
using  currently  available  information, 
particularly  for  the  entire  contiguous 
United  States. 

Despite  the  limitations  of  available 
wolverine  data,  the  petitioners  provided 
their  own  estimation  of  the  size  of  the 
wolverine  population  for  the  contiguous 
United  States.  They  arrived  at  their 
estimate  apparently  by  creating  thefr 
own  measure  of  local  wolverine 
densities  and  extrapolating  across  what 
they  determined  to  be  the  current  range 
of  wolverine.  Given  the  lack  of  data  on 
wolverine  population  densities  even  at 
a  local  level,  using  such  preliminary 
information  to  estimate  population  size 
is  inappropriate. 

Based  on  what  we  know  about 
wolverines  {i.e..  they  are  found  in  low 
densities  and  have  large  home  ranges), 
we  expect  wolverine  population  sizes  to 
appear  low  when  compared  to  other 
species  with  different  population 
dynamics. 
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At  this  time,  this  lack  of  information 
prevents  us  from  determining  whether 
wolverines  in  the  contiguous  United 
States  constitute  a  "distinct  population 
segment"  (DPS),  which  would  make 
them  eligible  to  be  listed  under  the  Act. 
Our  Distinct  Vertebrate  Population 
Policy  published  in  1996  (61  FR  4722) 
specifies  that  we  are  to  use  two 
elements  to  assess  whether  a  population 
segment  under  consideration  for  listing 
may  be  recognized  as  a  DPS — ( 1 )  The 
population  segment's  discreteness  from 
the  remainder  of  the  taxon  to  which  it 
belongs:  and  (2)  the  significance  of  the 
population  segment  to  the  taxon  to 
which  it  belongs.  A  taxon  is  the 
taxonomic  group  of  animals  to  which 
the  population  belongs — in  this  case  the 
subspecies  G.  g.  luscus. 

Under  section  4(a)  of  the  Act,  we  may 
list  a  species,  subspecies,  or  DPS  of 
vertebrate  on  the  basis  of  any  of  five 
factors — (A)  Destruction,  modification. 
or  curtailment  of  habitat  or  range;  (B) 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes;  (C)  disease  or  predation;  (D) 
inadequacy  of  existing  regulatory 
mechanisms;  and  (E)  other  man-made  or 
natural  factors  affecting  its  continued 
existence.  The  petition  asserts  that 
wolverines  are  subject  to  threats 
primarilv  under  Fac  tors  A.  B.  and  D. 
The  Service  used  mformation  provided 
hv  the  petitioners  and  available  in  its 
files  to  address  these  factors  as  follows. 

Under  Factor  A.  the  petition  asserts 
wolverines  have  been  impacted  by  the 
loss  of  roadless  areas  due  to  logging 
practices.  However.  Banci  (1994)  stated 
that  "the  impacts  of  logging  and 
associated  activities  on  wolverines  and 
wolverine  habitat  can  only  be 
surmised."  Wolverines  are  generally 
associated  with  remote  areas  and 
require  large  expanses  of  land  as  refugia 
from  human  activities,  especially  during 
denning.  Hornocker  and  Hash  (1981) 
mentioned  that  wilderness  or  remote 
areas,  with  limited  human  activity, 
appear  to  be  necessary  for  viable 
wolverine  populations;  however,  they 
found  no  difference  in  wolverine 
densities  between  the  wilderness  and 
non-wilderness  areas  of  the  study,  nor 
were  there  differences  in  their 
movement,  habitat  use,  or  behavior.  The 
non-wilderness  portion  of  the  study  area 
was  mainly  used  by  humans  for  logging 
and  recreation  (Hornocker  and  Hash 
1981).  Copeland  (1996)  also  found 
wolverines  in  areas  that  were  currently 
being  logged. 

The  petitioners  cite  human 
disturbance  of  denning  habitat, 
particularly  snowmobile  activity,  as  a 
threat  to  wolverines.  New  research 
indicates  wolverines  are  sensitive  to 


disturbance  when  they  are  denning.  In 
two  instances  female  wolverines  moved 
their  kits  and  abandoned  their  dens 
upon  encountering  researchers;  the  kits 
survived  the  move  (Clopeland  1996: 
Magoun  and  Copeland  1998).  Copeland 
(1996)  concluded  that  protection  of 
natal  denning  habitat  is  important  to  the 
persistence  of  wolverine  in  Idaho.  The 
petitioners  provide  general  information 
that  snowmobile  activity  is  increasing 
and  could  expand  into  regions  where 
wolverines  occur,  but  there  is  a  lack  of 
information  to  determine  the  degree  to 
which  snowmobile  activity  may  be 
increasing  within  wolverine  denning 
habitat  or  what  impact  it  may  be  having 
on  wolverine  po[)ulations 

The  petitioners  cite  landscape 
fragmentation  due  to  transportation 
corridors  and  associated  developments 
as  a  threat  to  wolverines.  The  ,Ser\i(:e 
agret^s  that  development  is  increasing 
throughout  the  contiguous  United 
States:  however,  the  level  to  which 
landscape  fragmentation  may  be 
affecting  wolverines  and  their  ability  to 
meet  their  habitat  requirements  is 
unknown  because  little  is  known  about 
wolverine  range  and  movement.  Genetic 
differentiation  among  woKerine 
populations  in  Idaho.  Montana,  and 
Wyoming  has  been  documented, 
suggesting  some  level  of  isolation 
among  these  populations  possibly  as  a 
result  of  human-caused  habitat 
fragmentation  (Cegelski  2002).  However, 
given  the  lack  of  understanding  of 
woh^'rinc  habitat  regarding  factors 
affec:ting  dispersal,  all  knowledge  of 
possible  causes  of  the  genetic 
differences  among  these  populations  is 
speculative  at  this  time. 

Based  on  the  foregoing  discussion,  we 
find  that  the  petition  does  not  present 
substantial  informaticm  t(j  indicate  that 
habitat  impacts  threaten  the  continued 
existence  of  the  wolverine  in  the 
contiguous  United  States. 

LInder  Factor  B.  the  petitioners  cite 
trapping  as  a  threat  to  wolverines  in  the 
contiguous  United  States.  Over  much  of 
the  wolverine  distribution,  trapping  has 
been  a  primary  factor  in  wolverine 
mortalitv  (Banci  1994).  Trapping  is 
belie\ed  to  have  played  a  role  in  an 
apparent  historic  decline  of  wolverine 
in  North  America  in  the  late  19th  and 
early  20th  centuries  (Hash  1987).  Today, 
within  the  contiguous  United  States,  the 
only  State  where  wolverine  trapping  is 
legal  is  Montana.  Although  this  trapping 
season  ma\'  be  detrimental  to  local 
wolverine  populations,  it  is  not  known 
whether  trapping  in  Montana  alone 
threatens  the  continued  existence  of  the 
wolverine  population  in  the  contiguous 
United  States.  The  petitioners  also 
suggest  incidental  trapping  and 


poisoning  of  wolverines  as  a  threat,  but 
provide  no  supporting  information  for 
this  assertion. 

Under  Factor  C.  the  petitioners 
mention  predation  by  other  large 
predators  (f.g.,  wolves)  as  a  source  of 
wolverine  mortality.  However,  this  is  a 
natural  event  and  is  not  considered  a 
threat  to  the  persistence  of  wolverines 
in  the  contiguous  United  States.  There 
is  no  information  on  diseases  that  may 
impact  wolverine  populations. 

Under  Factor  D,  the  petition  cites  a 
lack  of  Federal  protection  as  a  threat  to 
wolverines  because  a  major  part  of  the 
wolverine's  range  falls  upon  lands 
managed  bv  the  U.S.  Forest  Service 
(USFS).  The  USPS  has  designated 
wolverines  as  a  "sensitive  species"  in 
Regions  1.  2.  4.  and  6,  and   "proposed 
sensitive"  in  Region  5.  The  Bureau  of 
Land  Management  has  determined 
wolverine  to  be  "sensetive.  " 
Conservation  efforts  are  planned  for 
various  Federal  lands  and  the  upcoming 
USFS  report  will  help  improve  the  scant 
information  currently  available. 

It  is  not  possible  at  this  time  to 
determine  whether  management  actions 
threaten  the  continued  existence  of 
wolverines  in  the  contiguous  United 
States.  The  USFS  is  leading  a 
cooperative  effort  with  other  Federal 
agencies.  States,  and  Tribes  to  conduct 
research  and  studies  for  the 
development  of  a  scientifically-based 
strategv  for  conserving  wolverines 
(USFS!  in  litt.  2002).  Initial  work  is 
focused  on  summarizing  historic 
obser\ation  data  in  an  effort  to  delineate 
historic  and  current  range  and  habitat 
relationships.  Ongoing  research  and 
surveys  will  examine  wolverine 
ecology,  population  demographics, 
distribution,  and  habitat  use  with  an 
emphasis  on  broad-scale  movements 
and  population  connectivitv. 

Finally,  under  Factor  E,  the 
petitioners  generally  cite  the 
W'olverine's  low  reproductive  rate, 
sensitivity  during  denning,  and  need  for 
large  areas  o|.unfragmented  range  and 
habitat  as  factors  making  the  wolverine 
vulnerable  to  extinction.  These  natural 
life  histor\'  characteristics  distinguish 
the  wolverine  from  other  medium-sized 
carnivores.  However,  reports  and 
surveys  of  wolverine  from  Idaho, 
Montana,  Wyoming,  and  Washington 
suggest  some  stability.  It  is  important  to 
collect  more  information  on  wolverine 
occurrence,  distribution,  and  habitat 
requirements  in  addition  to  developing 
management  measures  to  conserve  the 
species. 

In  summary,  we  find  that  there  is 
insufficient  information  in  the  petition 
or  in  our  files  on  wolverine  habitat 
requirements  or  range  to  determine 
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whether  destruction  or  modification  of 
wolverine  habitat  and  range  is  occurring 
to  the  extent  that  it  affects  the  status  of 
the  wolverine.  We  also  found 
insufficient  evidence  to  indicate  that  the 
wolverine  trapping  season  in  Montana 
or  incidental  trapping  or  poisoning 
poses  a  threat  to  the  wolverine 
population  in  the  contiguous  United 
States.  The  paucity  of  data  on  wolverine 
life  history  and  habitat  requirements 
leads  us  to  conclude  that  there  is 
insufficient  evidence  to  determine  if 
land  and  vdldlife  managers  are  failing  to 
conserve  wolverines.  Tbere  also  is 
insufficient  data  to  determine  whether 
human  disturbance  is  negatively 
impacting  wolverine  populations  on  a 
scale  that  impacts  the  status  of  the 
species. 

We  anticipate  that  ongoing  studies  of 
wolverines  and,  in  particular,  a 
scientific  assessment  of  wolverines  in 
the  contiguous  United  States  being  led 
by  the  USPS  that  should  be  available  in 
2004,  will  improve  our  understanding  of 
this  species  in  the  contiguous  United 
States. 

We  have  reviewed  the  petition, 
information  submitted  by  the 
petitioners,  other  pertinent  literature, 
and  information  available  in  Service 
files.  We  find  the  petition  does  not 
present  substantial  information  to 
indicate  that  petitioned  action  may  be 
warranted.  This  finding  is  based  on 
insufficient  information  to — (1) 
Determine  whether  the  wolverine  in  the 
contiguous  United  States  constitutes  a 
DPS  under  the  Act,  (2)  understand 
possible  threats  to  the  wolverine,  or  (3) 
determine  whether  or  not  the  species  is 
declining  in  the  contiguous  United 
States. 

References  Cited:  A  complete  list  of 
all  references  cited  herein  is  available 
upon  request  from  the  Montana  Field 
Office  {see  ADDRESSES). 

Author:  The  primary  authors  of  this 
document  are  Katrina  Dbcon  and  Lori 
Nordstrom,  Montana  Field  Office, 
Helena,  Montana. 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 

Dated:  October  15,  2003. 
Marshall  P.  Jones,  Jr., 

Director,  Fish  and  Wildlife  Service. 

(FR  Doc.  03-26453  Filed  10-20-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Water  Transfer  Program  for  the  San 
Joaquin  River  Exchange  Contractors 
Water  Authority,  2005  to  2ai  4 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACnON:  Notice  of  intent  to  prepare  an 

environmental  impact  statement/ 

environmental  impact  report  (EIS/EIR) 

and  notice  of  scoping  meeting. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  California  Environmental  Quality 
Act  (CEQA),  the  Bureau  of  Reclamation 
(Reclamation)  and  the  San  Joaquin  River 
Exchange  Contractors  Water  Authority 
(Exchange  Contractors)  propose  to 
prepare  a  joint  EIS/EIR  for  a  10-year 
water  transfer  program.  The  program 
would  consist  of  the  transfer  of  up  to 
130,000  acre-feet  of  substitute  water 
(maximum  of  80,000  acre-feet  of 
developed  water  and  a  maximiun  of 
50,000  acre-feet  from  land  fallowing) 
fi-om  the  Exchange  Contractors  to  other 
Central  Valley  Project  (CVP)  contractors, 
to  Reclamation  for  deliver).'  to  the  San 
Joaquin  Valley  wetland  habitat  areas 
(wildlife  refuges),  and/ or  to  Reclamation 
and/ or  the  Department  of  Water 
Resources  (DWR)  for  use  by  the 
CALFED  Environmental  Water  Account 
(EWA)  as  replacement  water  for  CVP 
contractors.  Reclamation  would  approve 
and/or  execute  short-term  and/or  long- 
term  temporary  water  transfers  or 
agreements 

DATES:  A  public  scoping  meeting  will  be 
held  on  November  18,  2003  at  6  p.m.  in 
Los  Banos,  California. 

Written  comments  on  the  scope  of  the 
EIS/EIR  should  be  mailed  to  Mr.  Bob 
Eckart  at  the  address  below  by 
November  25,  2003. 

ADDRESSES:  The  public  scoping  meeting 
will  be  held  at  the  San  Joaquin 
Exchange  Contractors  Board  Room,  541 
H  Street,  Los  Banos,  CA  93635. 

Written  comments  on  the  scope  of  the 
EIS/EIR  should  be  sent  to  Bureau  of 
Reclamation,  Mid-Pacific  Region, 
Division  of  Environmental  Affairs, 
Attention:  Mr.  Bob  Eckart,  2800  Cottage 
Way,  Sacramento,  California  95825. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bob  Eckart  at  the  above  address  or  bv 
calling  (916)  978-5051. 
SUPPLEMENTARY  INFORMATION:  The 
objective  of  the  proposed  10-year 
transfer  program  is  the  transfer  of  CVP 
water  from  the  Exchange  Contractors  to: 

•  Other  CVP  contractors  to  meet 
demands  of  agriculture,  municipal,  and 
industrial  uses. 


•  the  Department  of  the  Interior's 
Water  Acquisition  Program  for  delivery 
to  the  San  Joaquin  Valley  Federal,  state, 
and  private  wildlife  refuges,  and/or 

•  Reclamation  or  DWR  for  use  bv  the 
CALFED  EWA  Program  to  benefit  CVP 
operations  by  providing  replacement 
water  to  CVP  contractors. 

The  Exchange  Contractor's  proposed 
water  transfer  program  would  assist 
Reclamation  in  optimizing  the  use  of 
limited  existing  water  resources  for 
agriculture,  fish  and  wildlife  resources, 
and  municipal  and  industrial  purposes. 
CVP  water  would  be  transferred  to  other 
CVP  contractors  to  support  the 
production  of  agricultural  crops  and 
livestock.  Also,  the  Santa  Clara  Valley 
Water  District  is  in  need  of  short-term 
water  supplies  to  support  agriculture, 
municipal,  and  industrial  uses  in  Santa 
Clara  County.  Reclamation's  Water 
Acquisition  Program  needs  additional 
water  to  provide  the  refuges  with  the 
increment  between  Level  2  and  Level  4 
water  quantities  for  fish  and  wildlife 
habitat  development.  Reclamation  or 
DWR  may  also  need  to  acquire 
additional  CVP  water  soutb  of  the  Delta 
to  replace  water  used  for  fish  protection 
actions  pursuant  to  CALFED's  EWA 
Program  (for  the  benefit  of  the  CVP). 

The  water  transfers  would  occur 
largely  within  the  San  Joaquin  Valley  of 
central  California.  The  Exchange 
Contractors  service  area  covers  parts  of 
Fresno.  Madera,  Merced,  and  Stanislaus 
counties.  The  agricultural  water  users 
that  would  benefit  from  the  potential 
transfers  are  located  in  the  counties  of 
Stanislaus.  San  Joaquin.  Merced. 
Madera,  Fresno,  San  Benito,  Santa 
Clara,  Tulare,  Kings,  and  Kem.  The 
wetland  habitat  areas  that  may  receive 
the  water  are  located  in  Merced,  Fresno, 
Kings,  Tulare,  and  Kem  counties.  Water 
purchased  for  use  by  Reclamation  or 
DWR  for  the  EWA  may  be  provided  to 
CVP  contractors  in  the  West  San  Joaquin 
and  San  Felipe  divisions  to  replace 
water  bypassed  at  Tracy  Pumping  Plant 
pursuant  to  EWA  fish  protection 
actions. 

Some  of  the  resources  potentially 
affected  by  transfers  under  the  proposed 
10-year  transfer  program  include: 
surface  water,  groundwater,  biological 
resources  (vegetation,  wildlife,  and 
fisheries),  land  use  (including 
agriculture),  socioeconomics,  Indian 
Trust  Assets,  and  environmental  justice. 

It  is  Reclamation's  practice  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review.  Indi\adual  respondents 
may  request  that  we  witJihold  their 
home  addresses  from  public  disclosure, 
which  we  will  honor  to  the  extent 
allowable  bv  law.  There  mav  also  be 


Federal  Register/ Vol.  68.  No.  203 /Tuesday,  October  21,  2003 /Notices 


60117 


60116 


Federal  Register /Vol.  68,  No.  203 /Tuesday,  October  21,  2003 /Notices 


circumstances  in  which  we  would 
withhold  a  respondent's  identity  from 
public  disclosure,  as  allowable  by  law. 
If  you  wish  us  to  withhold  your  name 
and/ or  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  September  19.  2003  . 
Frank  Michny. 

Regional  Environmental  Officer.  Mid-Pacific 
Region. 
|FR  Doc.  03-26468  Filed  10-20-03;  8:45  am] 

BILUNG  CODE  4310-MN-P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-Day  notice  of  information 
collection  under  review:  Statement  of 
process-marking  of  plastic  explosives 
for  the  purpose  of  detection. 

The  Department  of  Justice  (DOf). 
Bureau  of  Alcohol,  Tobacc:o.  Firearms 
and  E.xplosives  (ATF).  has  submittcci  the 
following  information  coUet.tion  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  199.5.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  C'omments  are 
encouraged  and  will  be  accepted  for 
•sixty  days"  until  December  22,  2003. 
This  process  is  conducted  in  accordance 
with  5CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Garv  Patterson,  Public 
Safetv  Branch.  800  K  Street  NW..  Suite 
710.  Washington,  DC  20001. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
.for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  irn'ormation  technology, 
eg.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection; 

(1)  Type  of  Information  Collection: 
Extensi(m  of  a  currently  approved 
(:()llec:tion. 

(2)  Title  of  the  Form/Colle<:tion: 
Statement  of  Process-Ma/king  of  Plastic 
Explosives  for  the  Purpose  of  Detection. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  justice  sponsoring  the 
collection:  Ft)rm  Number;  None.  Bureau 
of  Alcohol.  Tobacco,  Fii,?arms  and 
Explosives,  U.S.  Department  of  lustice. 

(4)  .Effected  public  who  will  he  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract  Primary:  Business  or  other  for- 
profit.  Other;  None.  The  information 
contained  in  the  statement  of  prot;ess  is 
required  to  ensure  compliance  with  the 
provisions  of  Pub.  L.  104-132.  This 
information  will  be  used  to  ensure  that 
plastic  explosives  contain  a  detection 
agent  as  requireil  by  law. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond  It  is  estimated  that  8 
respondents  will  complete  the  required 
information  in  approximately  30 
minutes. 

(6)  An  estimate  of  the  total  public 
burden  I  in  hoursi  associated  with  the 
'ol  led  ion:  There  are  IB  estimated 
annual  total  burden  hours  associated 
with  this  collection. 

If  additional  information  is  required 
contact;  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer.  Policy  and  Planning 
Staff,  justice  Management  Division. 
Department  of  [ustice,  Patrick  Henry 
Building,  Suite  1600,  601  D  Street  NW, 
Washington,  DC  20530. 

Dated  Odiiber  16,2003. 
Brenda  E.  Dyer. 

Deputy  Clearance  Officer.  Department  of 

lustice. 

(PR  Dn(    0.1-2649.5  Filed  10-20-03:  8  45  am] 

BILUNG  CODE  4410-FY-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

September  23.  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  A  copy  of  this 
ICR.  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Darrin 
King  on  202-693^129  (this  is  not  a  toll- 
free  number)  or  e-mail; 
king,  darin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn;  OMB  Desk  Officer  for  the 
Employment  Standards  Administration 
(ESA),  Office  of  Management  and 
Budget.  Room  10235,  Washington.  DC 
20503  (202-395-7316/this  is  not  a  toll- 
free  number),  within  30  days  from  the 
date  of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which; 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submission  of 
responses. 

Type  of  Review:  New  collection. 

Agency:  Employment  Standards 
Administration. 

Title:  The  Secretary  of  Labor. 
Exemplar}'  Voluntary  Effort  (EVE),  and 
Exemplary  Public  Interest  Contribution 
(EPIC)  Awards. 

OMB  X'umber:  1215-ONEW. 

Affected  Public:  Business  or  other  for- 
profit  and  non-for-profit  institutions. 

Frequency:  Annually. 
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Type  of  Response:  Reporting. 

Number  of  Respondents:  80. 

Annual  Responses:  80. 

Average  Response  Time:  Secretary  of 
Labor  Award — 250  hours;  EVE  Award — 
120  hours;  and  EPIC  Award— 96  hours. 

Annual  Burden  Hours:  37,280. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $32.00. 

Description:  The  Office  of  Federal 
Contract  Compliance  Programs  (OFCCP) 
is  responsible  for  the  administration  of 
the  Secretary  of  Labors  Opportunity 
Award,  Exemplary  Voluntary  Effort 
(EVE),  and  Exemplary  Public  Interest 
Contribution  (EPIC)  Awards.  These 
awards  are  presented  annually  to 
Federal  contractors  and  non-profit 
organizations  whose  activities  support 
the  mission  of  the  OFCCP.  The 
recognition  of  Federal  contractors  who 
are  in  compliance  with  the  OFCCP 
regulations  and  who  work  with 
community  and  public  interest 
organizations  sends  a  positive  message 
throughout  the  U.S.  Labor  Force  and 
business  community.  The  information 
collected  by  the  nomination  process  is 
necessary  for  determining  which 
establishments  should  receive  an  award. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

|FR  Doc.  03-26479  Filed  10-20-03;  8:45  am] 

8ILUNG  CODE  4510-CH-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 


ACTION:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 


program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  conunents  concerning  the 
proposed  collection:  Davis-Bacon  and 
Related  Act/Contract  Work  Hours  and 
Safety  Standards  Act  Reporting 
Requirements — Regulations,  29  CFR 
Part  5.  A  copy  of  the  proposed 
information  collection  request  can  be 
obtained  by  contacting  the  office  listed 
below  in  the  addresses  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
December  22.  2003. 
ADDRESSES:  Ms.  Hazel  M.  Bell,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Room  S-3201,  Washington, 
DC  20210,  telephone  (202)  693-0418. 
fax  (202)  693-1451.  e-mail 
bell.hazel@dol.gov.  Please  use  only  one 
method  of  transmission  for  comments 
(mail,  fax,  or  e-mail). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  regulation  prescribes  labor 
standards  for  federally  financed  and 
assisted  construction  contracts  subject 
to  the  Davis-Bacon  and  Related  Acts 
(DBRA),  as  well  as  labor  standards  for 
construction  contracts  subject  to  the 
Contract  Work  Hours  and  Safety 
Standards  Act  (CWHSSA).  The  Davis- 
Bacon  Act  provides  that  every  contract 
subject  to  the  Act  must  contain  a 
provision  (wage  determination)  stating 
the  minimum  wages  and  fringe  benefits 
to  be  paid  the  various  classes  of  laborers 
and  mechanics  employed  on  the 
contract.  Any  class  of  laborer  or 
mechanic  not  listed  in  the  wage 
determination  which  is  to  be  employed 
under  the  contract  shall  be  classified  in 
conformance  with  the  wage 
determination,  and  a  report  of  the  action 
shall  be  submitted  through  DDL  for 
review  and  approval.  Further,  where  a 
benefit  plan  is  not  of  the  conventional 
type  described  in  the  Act  and/or 


common  in  the  construction  industry' 
which  is  established  under  a  customar>' 
fund  or  program,  the  regulation 
provides  for  contractors  to  request 
approval  of  unfunded  fringe  benefit 
plans.  This  information  collection  is 
currently  approved  for  use  through 
April  30,  2004. 

IL  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessar}' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

in.  Current  Actions 

The  Department  of  Labor  seeks 
approval  for  the  extension  of  this 
information  collection  in  order  to 
ensure  that  federal  contractors  are  in 
compliance  with  the  Davis-Bacon  and 
Related  Acts  (DBRA)  as  well  as  the 
Contract  Work  Hours  and  Safety 
Standards  Act  (CWHSSA). 

Tvpe  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Davis-Bacon  and  Related  Acts/ 
Contract  Work  Hours  and  Safety 
Standards  Act  Reporting  Requirements- 
Regulations.  29  CFR  Part  5. 

OMB  Number:  1215-0140. 

Affected  Public:  Business  of  other  for- 
profit:  Federal  Government;  State,  local 
or  tribal  government. 


Requirement 


Number  of 
respondents 


Number  of  Estimated  time  per 

responses  response 

1,500    15  minutes  

6    6  hours 

1,506     


Burden 
tiours 


Confonnance  Report  [  1,500 

Unfunded  Fringe  Benefit  Plans  6 

Total  '  1,506 


375 
6 


381 
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Frequencv:  On  Occasion 

Estimated  Total  Burden  Hours:  381 

Total  Burden  Cost  Icapital/startupl: 
SO. 

Total  Burden  Cost  (operating/ 
maintenance  I:  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  (Office  of 
Management  and  Budget  approval  of  the 
information  collection  request:  they  will 
also  become  a  matter  of  public  record 

Dated:  October  15,  JOO,!. 
Bruce  Bohanon. 

Chief.  Branch  ofMdnagement  Review  and 
Internal  Control.  Division  of  Financial 
Management.  Office  at  Management. 
Administration  and  Planning.  Employment 
Standards  .-\ dministration 
[FR  Doc.  03-26480  Filed  10-20-03;  8:45  ami 

BILLING  CODE  4510-27-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52.710] 

Conso  international  Corp.,  Union,  SC; 
Notice  of  Termination  of  Investigation 

Pursuant  to  sectnm  22\  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  September  2.  2003.  in 
response  to  a  worker  petition  which  was 
filed  bv  a  companv  official  on  behalf  of 
workers  at  Conso  International 
Corporation,  Union.  South  (iarolina 
(T.\-VV-52.710). 

There  is  a  duplu:ate  petition  m 
process  for  the  same  worker  group  (TA- 
W-52,722).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington  DC.  this  15lh  day  of 
September,  2003 
Linda  G.  Poole, 

Certif^-mg  Officer.  Division  of  Trade 
Adjustment  Assistance 

(FR  Doc.  03-26481  Filed  10-20-03:  HAS  anil 
BILLING  CODE  4S10-3O-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,546  and  TA-W-50,546A] 

Emerson  Tool  Company,  Paris,  TN; 
Emerson  Tool  Company  Headquarters, 
St.  Louis,  MO;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  119  U.S.C.  2273)  the 


Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Appiv  for  Worker  Adjustment 
Assistance  on  January  1,S.  2003. 
applicable  to  workers  of  Emerson  Tool 
Companv.  Paris.  Tennessee.  The  notice 
was  published  in  the  Federal  Register 
on  Februarv  H,  2003  (H8  FR  6212) 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  power  tools. 

The  companv  reports  that  worker 
separations  oct  urred  at  the 
Headquarters.  St.  Louis,  Missouri 
location  of  the  subject  firm  Workers  at 
the  St   Louis.  Missouri  location  provide 
administrative  function  services  for  the 
subject  firm's  production  plant  located 
in  Paris,  Tennessee. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of 
Emerson  Tool  (iompanv.  Headquarters. 
St.  Louis,  Missouri. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Emerson  Tool  Company  who  were 
.idverselv  affected  bv  increased  imports. 

The  amended  notice  applicable  to 
rA-W-.50.54t)  is  hereby  issued  as 
follows: 

.Ml  workers  ot  Emerson  Tool  CompHny. 
Paris.  Tennessee  (TA-W-50,.'i46|  and 
Emerson  Tool  Company.  Headquarters.  St 
Louis.  Missouri  (TA-VV-50,546A).  who 
became  totally  or  partiallv  separated  from 
emploN  ineni  on  or  after  laiuiary  10.  2002. 
through  lanuary  15.  2005,  are  eligible  tu 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  .Act  of  1974. 

Signed  at  Washington.  Dt;  this  24tli  day  of 
September  2003. 
Richard  Church. 

Certih,-ing  Officer.  Division  nt  Trade 

Adjustment  Assistam  e 

IFR  Hoc  03-26488  Filed  10-20-03.  8:4,t  am] 

BILLING  CODE  4510-30-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52.341] 

Firestone  Tube  Company  Russellville, 
AR;  Notice  of  Termination  of 
Certification 

This  notice  terminates  the 
Certification  Regarding  Eligibility  to 
Applv  for  Worker  Adjustment 
.'\ssistani:e  issued  by  the  Department  on 
August  7.  2003,  for  all  workers  of 
Firestone  Tube  (Company  located  in 
Russellville,  Arkansas.  The  notice  will 


soon  be  published  in  the  Federal 
Register. 

The  Department,  at  the  request  of  the 
State  agencv.  reviewed  the  certification 
for  workers  of  Firestone  Tube  Company, 
Russellville.  Arkansas.  Workers  of  the 
subject  firm  produce  inner  tubes. 

The  certification  review  shows  that  all 
workers  of  Firestone  Tube  Company, 
Russellville,  Arkansas,  are  covered  by 
an  existing  certification,  TA-W-50,544, 
issued  on  July  30,  2003.  All  workers  of 
the  subject  firm  who  became  totally  or 
partiallv  separated  from  employment  on 
or  after  lanuary  7.  2002,  through  July  30, 
2005,  are  eligible  to  apply  for 
adjustment  assistance. 

Since  the  workers  of  Firestone  Tube 
C'ompanv,  Russellville,  Arkansas,  are 
covered  bv  an  existing  certification,  the 
continuation  of  this  certification  would 
serve  no  purpose  and  the  certification 
has  been  terminated. 

Signed  in  Washington.  D(^.  this  18th  day  of 
.August.  200,^ 
Linda  G.  Poole. 

Certihing  Officer,  Division  of  Trade 

.■\djustment  .-{ssistance. 

[FR  Doc.  03-26485  Filed  10-20-03:  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,644] 

Fisher  Controls,  a  Division  of  Emerson 
Process  Management,  McKinney,  TX; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
.•\ct  of  1974.  as  amended,  an 
investigation  was  initiated  on  August 
21,  2003.  in  response  to  a  petition  filed 
by  workers  at  Fisher  Controls,  a 
Division  of  Emerson  Process 
Management,  McKinney.  Texas. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  further  investigation 
would  serve  no  purpose,  and  the 
investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  15th  day  of 
September,  2003. 
Linda  G,  Poole,  ^ 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

IFR  Doc.  03-26483  Filed  10-20-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,466] 

Fishing  Vessel  (F/V)  Fawcett  Point, 
State  of  Aiasica  Commercial  Fisheries 
Entry,  Commission  Permit 
j|fS04K595562L  Old  Hart>or,  AK; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Fishing  Vessel  (F/V)  Fawcett  Point, 
State  of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit 
#S04K595562L.  Old  Harbor,  Alaska.  The 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-51.466;  Fisheries  Entry 

Commission  Permit  State  of  Alaska 
Commercial  Fishers  Entry 
Commission  Permit  itS04K595562L, 
Old  Harbor,  Alaska  (September  2, 
2003) 

Signed  at  Washington,  DC  this  3rd  day  of 
October  2003. 
Timotliy  Sullivan, 

Director.  Division  of  Trade  Adjustment 

Assistance. 

[PR  Doc.  03-26486  Filed  10-20-03;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,629] 

General  Binding  Corporation, 
Boonvllle,  MS;  Notice  of  Termination  of 
investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
20,  2003,  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 
workers  at  General  Binding  Corporation, 
Boonville,  Mississippi. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  would  serve  no 
purpose,  and  the  investigation  has  been 
terminated. 


Signed  at  Washington,  DC  this  15th  day  of 
September.  2003. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-26484  Filed  10-20-03;  8:45  am) 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,576  et  al.] 

Great  Northern  Paper  Company,  inc.. 
East  Miiilnocket,  ME;  including 
Employees  of  Great  Northern  Paper 
Company,  inc..  Operating  at  Various 
Locations;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  3,  2003,  applicable  to  workers 
of  Great  Northern  Paper  Company.  Inc.. 
East  Millinocket,  Maine.  The  notice  was 
published  in  the  Federal  Register  on 
February  24,  2003  (68  FR  8620). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  worker 
separations  have  occurred  involving 
employees  of  the  East  Millinocket. 
Maine  facility  of  Great  Northern  Paper 
Company,  Inc.  operating  at  various 
locations  in  the  following  states: 
Illinois,  Wisconsin,  Connecticut,  Ohio. 
New  Jersey  and  Alabama.  These 
employees  provide  sales  and  marketing 
support  function  services  for  the 
production  of  directory  paper  at  the  East 
Millinocket,  Maine  location  of  the 
subject  firm. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  employees  of  the 
East  Millinocket,  Maine  location  of 
Great  Northern  Paper  Company,  Inc. 
operating  at  various  locations  in  the 
following  states:  Illinois,  Wisconsin, 
Connecticut,  Ohio,  New  Jersey  and 
Alabama. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Great  Northern  Paper  Company,  Inc. 
who  were  adversely  affected  by 
•increased  imports. 

The  amended  notice  applicable  to 
TA-W-50,576  is  hereby  issued  as 
follows: 

All  workers  of  Great  Northern  Paper 
Company,  Inc.,  East  Millinocket.  Maine  (TA- 
W-50,576),  including  employees  of  Great 


Northern  Paper  Company.  Inc..  East 
Millinocket.  Maine  operating  at  \arious 
locations  in  the  following  states:  Illinois 
(TA-VV-50.576A).  Wisconsin  (TA-W- 
50.576B).  Connecticut  (TA-W-50.576C). 
Ohio  (TA-W-50.576D).  New  [ersev  (T.\-W- 
50.576E).  and  Alabama  (TA-VV-5d.57f)F). 
who  became  totally  or  partially  separated 
from  employment  on  or  after  January  14. 
2002.  through  Febi-uary  3.  2005.  are  eligible 
to  applv  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  .ird  dav  of 
September  2003 
Richard  Church, 

Certif'ing  Officer.  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  0,3-26487  Filed  10-20-03;  8:45  am] 

BILUNG  CODE  4S10-;0-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,469  and  TA-W-41 ,469B] 

Telect,  Liberty  Lake,  WA,  including 
Employees  of  Telect  Located  in 
Florida;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  19,  2002.  applicable  to  workers 
of  Telect,  Liberty  Lake,  Washington.  The 
notice  was  published  in  the  Federal 
Register  on  September  10.  2002  (67  FR 
57453). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  worker 
separations  have  occurred  involving 
employees  of  the  Liberty  Lake, 
Washington  facility  of  Telect  located  in 
Florida.  These  employees  provided 
sales  function  services  and  customer 
services  for  the  production  of  fiber  optic 
patchcords  and  pigtails  at  the  Liberty 
Lake,  Washington  location  of  the  subject 
firm. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  employees  of  the 
Liberty  Lake,  Washington  facility  of 
Telect  located  in  Florida. 

The  intent  of  the  Department  s 
certification  is  to  include  all  workers  of 
Telect  who  were  adversely  affected  by 
increased  imports. 

The  amended  notice  applicable  to 
TA-W-41,469  is  hereby  issued  as 
follows: 

All  workers  of  Telect.  Liberty  Lake. 
Washington  (TA-W-41. 4691.  including 
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employees  of  Telect,  Liberty  Lake. 
Washington,  located  in  Florida  ITA-VV- 
41.469B),  who  became  totally  or  partially 
separated  from  employment  on  or  after  April 
16,  2001.  through  August  19,  2004,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974 

Signed  at  Washington.  DC  this  10th  day  of 
September  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Ad/ustment  Assistance 

[FR  Doc.  03-26489  Filed  10-20-03;  8.45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,690] 

Zawicit  Manufacturing  Co.,  IHellertown, 
PA;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  27.  2003  in  response 
to  a  worker  petition  which  was  filed  hy 
UNITE!  on  behalf  of  workers  at  Zawick 
Manufacturing  Company.  Hellertown. 
Pennsylvania. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  in  Washington.  DC,  this  12th  day  of 
September.  200  i 
Richard  Church. 

C.ertih'inji  Officvr.  Division  of  Trade 
Adjustment  Assistance. 

|FR  Doc  03-26482  Fii^d  10-20-03;  8:45  ami 
BILLING  CODE  4510-3O-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-06385] 

Ameriphone,  Inc.,  A  Wholly  Owned 
Subsidiary  of  Plantronics,  Inc.,  Garden 
Grove,  CA;  Notice  of  Revised 
Determination  on  Remand 

The  United  States  Court  of 
International  Trade  (USCIT)  granted  the 
Secretary'  of  Labors  motion  for  a 
voluntary  remand  for  further 
investigation  in  Former  Employees  of 
Ameriphone,  Inc  v.  U.S.  Secretan'  of 
Labor  (Court  No.  03-00243) 

The  Department's  initial  denial  of 
NAFTA-Transitional  Adjustment 
Assistance  (NAFTA-6385)  for  the 
workers  of  Ameriphone,  Inc.,  a  wholly 
owned  subsidiary  of  Plantronics.  Inc.. 
Garden  Grove,  California  (hereafter 


"Ameriphone").  was  issued  on 
September  11,  2002  and  published  in 
the  Federal  Register  on  September  27. 
2002  (67  FR  61160).  The  denial  was 
based  on  the  finding  that  the  workers  at 
the  subject  facility  did  not  produce  an 
article  as  required  bv  Section  250  of  the 
Trade  Act  of  1974. 

On  March  10.  2003.  the  Department 
issued  a  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration  for  NAFTA-6385 
and  published  in  the  Federal  Register 
on  March  18.  2003  (68  FR  12938). 

in  the  request  for  reconsideration,  the 
petitioner  alleged  that  the  workers  were 
engaged  in  the  final  phase  of  production 
(inspecting,  testing  and  modifying 
products)  as  well  as  prototvpe  design 
and  production.  In  the  reconsideration 
investigation,  the  Department  found  that 
the  articulated  functions  constituted  a 
negligible  portion  of  the  work 
performed  at  the  subject  facility  and  that 
the  workers  were,  in  fact,  service 
providers. 

On  voiuntarv  remand,  the  Department 
contacted  the  companv  and  requested 
detailed  information  regarding  the 
workers'  functions  at  the  subject  facility. 
The  newly  obtained  information 
revealed  that  workers  at  the  subject 
facilifv  weri'  engaged  in  production.  The 
new  information  also  revealed  that  a 
significant  portion  of  the  production 
performed  at  the  subjiut  faf:ility  was 
shifted  to  Mexico  impacting  workers  at 
the  subject  plant. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  remand.  1  conclude 
that  a  shift  of  production  to  Mexico  of 
products  like  nr  directh'  competitive 
with  those  produced  at  the  subject  firm 
contributed  importantly  to  the  declines 
in  sales  or  production  and  to  the  total 
or  partial  separatiot^)f  workt^rs  of 
Ameriphone.  Inc..  Ciarden  Grove, 
C^alitornia.  In  accordance  with  the 
provisions  of  the  Act.  1  make  the 
following  certification: 

.•\11  workers  ol  .Ameriphone.  Inc..  a  wholly 
owned  subsidiary  of  Plantnmics,  Inc.,  (yarden 
Grove,  California,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  June  24,  2001  through  two  years  of  this 
certifii  ation.  are  eligible  to  apply  for 
NAFFA-TAA  under  Section  250  of  the  Trade 
Act  of  1974. 

Signed  at  Washington.  DC,  this  1st  day  of 
October  2003. 
Elliott  S.  Kushner. 

(Certifying  Offn  er.  Division  iif  Trade 

Adjustment  Assistance 

[FR  Doc  03-26490  Filed  10-20-03;  8:45  am] 

BILUNG  CODE  4S10-30-P 


MARINE  MAMMAL  COMMISSION 

Advisory  Committee  on  Anthropogenic 
Sound  and  Marine  Mammals;  Notice  of 
Intent,  Request  for  Comments  and 
Nominations 

AGENCY:  Marine  Mammal  Commission. 
ACTION:  Notice  of  intent  to  charter  the 
Advisory  Committee  on  Anthropogenic 
Sound  and  Marine  Mammals  and 
request  for  comments  and  nominations. 

SUMMARY:  The  Omnibus  Appropriations 
Act  of  2003  (Pub.  L.  108-7)  directs  the 
Marine  Mammal  Commission  to 
organize  a  series  of  national  and 
international  meetings  concerning  the 
impacts  of  sound  on  marine  mammals 
and  how  these  impacts  may  be 
addressed.  To  help  meet  this  directive, 
the  Commission  is  considering  the 
establishment  of  the  Advisory 
Committee  on  Anthropogenic  Sound 
and  Marine  Mammals  under  the  Federal 
Advisory  Committee  Act  (FACA;  Pub.  L. 
92—463).  Committee  members  would 
participate  in  a  policy  dialogue  to 
review  available  information,  identify 
research  nejeds.  and  recommend 
management  actions  and  strategies. 

The  Commission  is  seeking  comments 
regarding: 

( 1 )  The  need  for  and  desirability  of 
establishing  an  advisory  committee 
pursuant  to  FACA; 

(2)  The  issues  any  such  Committee 
should  consider;  and 

(3)  The  affected  individuals,  interest 
groups,  or  stakeholders  who  should  be 
represented. 

The  Commission  is  also  seeking 
recommendations  for  possible 
Committee  members  who  meet  the 
qualifications  specified  below. 
DATES:  Comments  on  this  notice  of 
intent  and  recommendations  for 
Committee  members  must  be  submitted 
in  writing  before  November  5,  2003.  The 
Commission  intends  to  appoint 
Committee  members  in  December  2003 
so  that  the  first  Committee  meeting  can 
be  convened  in  late  January  or  early 
February  2004. 

ADDRESSES:  Written  comments  and 
recommendations  should  be  submitted 
to  Erin  Vos.  Project  Manager  for  Sound- 
Related  Meetings  and  Actions.  Marine 
Mammal  Commission,  4340  East-West 
Hwy.,  Rm.  905,  Bethesda,  MD  20814,  e- 
mail:  evos@mmc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Erin 
Vos  at  the  above  address  or  e-mail,  tel.: 
(301)  504-0087,  or  fax:  (301)  504-0099; 
or  visit  the  Commission  Web  site  at 
http ,// wH'w.  mmc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  considering  the 
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establishment  of  the  Advisory 
Committee  on  Anthropogenic  Sound 
and  Marine  Mammals,  which  would 
undertake  a  policy  dialogue  to  review 
available  information,  identify  research 
needs,  and  reconunend  management 
actions  and  strategies.  The  Commission 
has  contracted  with  a  team  of  third- 
party  neutral  facilitators  who  will  assess 
the  feasibility  of  establishing  the 
Committee  and  will  examine  options  for 
the  format  of  the  dialogue.  The 
Conunission  will  make  its  final 
determination  on  the  need  for 
establishing  a  federal  advisory 
committee  after  the  facilitators  submit 
their  feasibility  report  in  November 
2003.  If  the  Commission  determines  that 
it  is  necessary  and  desirable  to  proceed 
under  the  Federal  Advisory  Committee 
Act,  the  Commission,  in  consultation 
with  the  contracted  facilitators,  will 
select  and  appoint  Committee  members 
to  represent  the  following  stakeholder 
and  interest  groups: 

•  Entities  whose  activities  introduce 
anthropogenic  sounds  into  the  marine 
environment,  including  the  academic 
research  community,  industry 
(shipping,  oil  and  gas  exploration,  etc.), 
and  government  agencies; 

•  Non-governmental  organizations, 
including  environmental  groups; 

•  Scientists  with  pertinent  expertise; 
and 

•  Government  agencies  that  manage 
or  otherwise  affect  marine  mammals. 

The  Commission  will  seek  a  balanced 
representation  among  interested  parties. 
Conunittee  members  will  be  expected  to 
have  a  high  level  of  interest  or  expertise 
concerning  the  impacts  of  sound  on 
marine  manamals  and  other  components 
of  the  marine  environment.  Additional 
criteria  considered  when  selecting 
Committee  members  may  include: 

-  •  Ability  to  attend  Committee 
meetings; 

•  Decision-making  authority; 

•  Ability  to  represent  a  constituency 
and  communicate  effectively  with 
constituents  whose  interests  they 
represent; 

•  Experience  in  collaborative  policy 
dialogue  or  negotiation;  and 

•  Likelihood  of  being  affected  by  the 
outcome. 

Dated:  October  15,  2003. 
David  Cottingham, 

Executive  Director. 

[FR  Doc.  03-26472  Filed  10-20-03;  8:45  am] 

BILUNG  CODE  6S20-31-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Privacy  Act  of  1974,  as  Amended; 
System  of  Records  Notices 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  to  add  a  new  Privacy  Act 
system  of  records  and  modify  an 
existing  system  of  records. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
proposes  to  add  a  system  of  records 
notice  to  its  existing  inventory  of 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended.  In 
this  notice,  NARA  publishes  NARA 
37— Order  Onhne!  (NARA  Onhne 
Ordering  System),  for  comment.  NARA 
also  proposes  to  expand  coverage  in  one 
of  its  existing  systems,  NARA  25 — Order 
Fulfillment  and  Accounting  System 
Records  (OFAS),  to  include  transmittal 
data  received  from  NARA  Online! 
(NARA  Online  Ordering  System).  Last, 
an  obsolete  reference  is  deleted  from 
Appendix  B,  which  lists  NARA's  system 
managers. 

EFFECTIVE  DATES:  The  establishment  of 
the  new  system  NARA  37  and  changes 
to  the  existing  system  NARA  25  will 
become  effective  without  further  notice 
on  November  20,  2003,  unless 
comments  received  on  or  before  that 
date  cause  a  contrary  decision.  If 
changes  are  made  based  on  NARA's 
review  of  comments  received,  a  new 
final  notice  will  be  published. 
ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Office  of  General 
Counsel  (NGC),  Room  3110,  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD, 
20740-6001.  You  may  fax  yoiu 
comments  to  301-837-0293.  You  may 
also  comment  via  the  Internet  to 
coinme7Jfs@nara.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ramona  Branch  Oliver,  Privacy  Act 
Officer,  301-837-2024  (voice)  or  301- 
837-0293  (fax). 

SUPPLEMENTARY  INFORMATION:  NARA  last 
published  a  comprehensive  set  of 
Privacy  Act  system  notices  in  the 
Federal  Register  on  April  2,  2002  (67  FR 
15592).  NARA  published  two  additional 
systems;  NARA  35  and  NARA  36,  in  the 
Federal  Register  on  October  17,  2002 
(67  FR  64142). 

NARA  is  proposing  to  add  NARA 
37— Order  Online!  (NARA  Online 
Ordering  System)  to  its  existing 
inventory  of  systems  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended.  NARA  37  covers  persons  who 
order  NARA  products  {e.g. 


reproductions  of  NARA  archival 
materials)  online.  NARA  is  also 
proposing  to  expand  coverage  in  one  of 
its  existing  systems,  NARA  25 — Order 
Fulfillment  and  Accounting  System 
Records  (OFAS),  to  include  transmittal 
data  received  from  NARA  Online! 

The  notice  for  each  of  the  two  systems 
of  records  states  the  following: 

•  Name  and  the  location  of  the  record 
system; 

•  Authority  for  and  manner  of  its 
operation; 

•  Categories  of  individuals  that  it 
covers; 

•  Types  of  records  that  it  contains; 

•  Sources  of  information  in  these 
records; 

•  Proposed  "routine  uses"  of  each 
system  of  records;  and 

•  Business  address  of  the  NARA 
official  who  will  inform  interested 
persons  of  the  procedures  they  must 
follow  to  gain  access  to  and  correct 
records  pertaining  to  themselves. 

Last,  a  reference  to  an  obsolete  NARA 
unit  is  deleted  from  Appendix  B,  which 
lists  NARA's  systems  managers. 
Appendix  A,  which  identifies  routine 
uses  of  NARA's  systems  of  records, 
remains  unchanged. 

One  of  the  purposes  of  the  Privacy 
Act,  as  stated  in  section  2(b)(4)  of  the 
Act,  is  to  provide  certain  safeguards  for 
an  individual  against  an  invasion  of 
personal  privacy  by  requiring  Federal 
agencies  to  disseminate  any  record  of 
identifiable  personal  information  in  a 
manner  that  assvues  that  such  action  is 
for  a  necessary  and  lawful  purpose,  that 
information  is  current  and  accurate  for 
its  intended  use,  and  that  adequate 
safeguards  are  provided  to  prevent 
misuse  of  such  information.  NARA 
intends  to  follow  these  principles  in 
transferring  information  to  another 
agency  or  individual  as  a  "routine  use", 
including  assurance  that  the 
information  is  relevant  for  the  purposes 
for  which  it  is  transferred. 

Dated:  October  16,  2003. 
John  W.  Carlin, 

Archivist  of  the  United  States. 

Accordingly,  we  are  publishing  the 
proposed  new  system  of  records  notice 
NARA  37  and  the  revised  system  of 
records  notice  NARA  25  as  follows: 

NARA  37 

SYSTEM  NAME: 

Order  Online!  (NARA  Online 
Ordering  System). 

SYSTEM  location: 

Order  Online!  is  located  in  the  data 
center  at  the  National  Archives  and 
Records  Administration  in  College  Park. 
MD. 
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CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
include  researchers  who  order 
reproductions  of  NAR.^  archival 
materials  at  http://n-WT\:archives.gov. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Order  Online  records  may  include: 
user  login  data  (i.e..  user  ID  and 
password;  User  Profile  Data  (e.g.,  name, 
address,  phone  number);  credit  card 
payment  data  (eg  .  card  type,  card 
number,  expiration  date);  reproduction 
order  form  data  (eg.,  detailed 
information  describing  the  requested 
archival  re'jord);  and  transaction  data 
(eg  .  svstem-generated  order 
identification  informaticm  such  as  oriler 
number,  order  date,  order  type). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

44  i:.S.r.  _M  16(c).  2.307  and  3,^04. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  maintained  in  the  system  are 
used  only  for  order  entry,  order 
validation,  order  processing,  pavment 
processing,  and  order  fulfillment.  The 
public:  mav  use  the  Order  Online! 
svstem  to  complete  and  submit  a 
reproduction  order  to  NARi\.  Each 
night.  Order  Online'  submissions  ^ire 
sent  to  NAR,-\'s  CJrder  Fulfillment  and 
Accounting  System  (OFAS-NARA  25) 
via  an  automated  XML  (e.xtensible 
markup  language)  interface  that  operates 
within  \AR.\'s  sec;ure  internal  network. 

Order  Onlinel  maintains  profile  data 
(e.g..  name,  address,  phone  number)  for 
researchers  who  initiate  orders  of 
reproductions.  The  profile  data  is  used 
to  automatically  complete  the  payment 
and/or  shipping  address  sections  of  the 
order  form  so  that  customers  do  not 
have  to  manually  re-enter  the 
information.  Neither  NARA  nor  its 
agents  use  Order  Online!  customer 
profile  data  for  other  purposes. 

The  routine  use  statements  A.  E.  and 
F,  described  in  Appendi.x  A  apply  to 
this  system  of  records.  Appendix  A  was 
published  in  the  Federal  Register  on 
April  2,  2002  (67  FR  15592). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  records. 

RETRIEV  ABILITY: 

Information  in  the  Order  Online! 
records  may  be  retrieved  by  the  NARA 
customer  using  his  or  her  user  ID  and 
password.  Also,  summarv'  order  data 
(order  number,  master  number  (OFAS 
order  number]),  status  (e.g.,  received. 


processing,  shipped,  cancelled)  and 
submission  date  may  be  retrieved  by  the 
customer  or  the  NARA  customer  service 
agent  using  the  order  number. 

SAFEGUARDS: 

Access  to  the  data  center  that  houses 
the  Order  Online!  s\stem  is  restricted  to 
approved  svstems  administrators  and. 
with  the  exception  of  a  limited  number 
of  operations  staff,  is  limited  to  normal 
business  hours.  Electronic  records  are 
accessible  only  on  a  "need  to  know 
basis"  using  controlled  logins  and 
passwords  from  terminals  located  in 
attended  offices.  Oredit  card  information 
is  compartmentalized  so  that  it  is 
available  onh  to  those  NARA 
emplo\ees  responsible  for  pr)sting  and 
billing  i;redit  card  transac:ti(ms.  The 
National  Archi\es  at  (College  Park  has 
24-hour  security  guards,  controlled 
entrances,  and  electronic  surveillance. 

RETENTION  AND  DISPOSAL: 

(Jrdcr  Onluiel  records  are  temporary 
records  and  <ire  destroyed  in  accordance 
with  the  disposition  instructions  in  the 
NARA  re(  (jrtls  sthedule  contained  in 
FILES  203.  the  NARA  Files 
Maintenant:e  and  Records  Disposition 
Manual   lndi\iduals  may  request  a  copy 
of  the  disposition  instructions  frr)m  the 
NARA  Privacy  Act  Officer 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  svstem  manager  for  Order  Online! 
records  is:  Assistant  Archivist  for 
Rec:ords  Services — Washington.  DO 
(NW).  The  address  for  this  location  is 
listed  in  Appendix  B  following  the 
NARA  notu:t>s 

NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  are  to  notify  the 
NAR.'X  Privacv  Act  Officer  at  the  address 
listed  in  Appendix  B  following  the 
NARA  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  are  to  submit  their 
request  in  writing  tcj  the  NARA  Privacy 
Act  Officer  at  the  address  listed  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 

NAfL^  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  Order  Online!  records 
is  obtained  from  NARA  customers, 
employees  or  agents  who  are  involved 
in  the  order  process,  and  General 
Services  Administration  (GSA) 
employees  who  process  refunds. 


NARA  25 

SYSTEM  NAME: 

Order  Fulfillment  and  Accounting 
System  Records  (OFAS). 

SYSTEM  LOCATION: 

OFAS  records  are  maintained  in 
organizational  units  in  the  following 
Washington,  DC,  area  locations: 

•  Office  of  Records  Services — 
Washington,  DC; 

•  Office  of  Presidential  Libraries; 

•  Office  of  the  Federal  Register; 

•  Office  of  Regional  Records  Services; 
and 

•  National  Archives  Trust  Fund 
Division. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
includf!:  researchers  who  order 
reproductions  at  Washington.  DC.  area 
and  regional  records  services  facilities 
or  online  at  wixiv.archives.gov:  and 
customers  who  order  NARA  inventory 
items,  such  as  microform  and  printed 
publications,  mementos,  and  other 
specialty  products  from  catalogues  and 
other  marketing  publications. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

OFAS  records  may  include:  Catalogue 
order  forms;  other  ordering  forms; 
t:orrespondence;  copies  of  checks, 
money  orders,  credit  card  citations,  and 
other  remittances;  invoices;  and  order 
and  accounting  information  in  the 
electronic  s\stem.  These  records  may 
contain  some  or  all  of  the  following 
information  about  an  individual:  Name, 
address,  telephone  number,  record(s)  or 
item(s)  ordered,  and  credit  card  or 
purchase  order  information.  OFAS 
rec(jrds  also  include  user  profile  data, 
reproduction  order  form  data, 
transaction  data,  and  credit  card 
payment  data  transmitted  from  Order 
Online!  (NARA  Online  Ordering 
System — NARA  37)  via  an  automated 
XML  (extensible  markup  language) 
interface  that  operates  within  NARA's 
secure  internal  network. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  2116(c)  and  2307. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  OFAS  records  on 
individuals  to;  receive,  maintain  control 
of.  and  process  orders  for  reproductions 
of  archival  records  and  other  fee  items; 
bill  customers  for  orders;  maintain 
payment  records  for  orders;  process 
refunds;  and  provide  individuals 
information  on  other  NARA  products. 

Customer  order  information  may  be 
initially  disclosed  to  a  NARA  agent,  a 
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bank  that  collects  and  deposits 
payments  in  a  lockbox  specifically  used 
for  crediting  order  payments  to  the 
National  Archives  Trust  Fund.  NARA 
may  disclose  certain  order  information 
to  contractors  acting  as  NARA  agents 
that  make  reproductions  oT  archival 
records.  NARA  also  may  disclose 
information  in  OFAS  records  for  the 
processing  of  customer  refunds  to  the 
.  General  Services  Administration  (GSA), 
which  provides  NARA's  financial  and 
accounting  system  imder  a  cross- 
servicing  agreement. 

The  routine  use  statements  A,  E,  and 
F,  described  in  Appendix  A  apply  to 
this  system  of  records.  Appendix  A  was 
published  in  the  Federal  Register  on 
April  2,  2002  (67  FR  15592). 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records. 

RETRIEVABILmr: 

Information  in  OFAS  records  may  be 
retrieved  by  the  name  of  the  individual 
and/or  the  OF(\S  transaction  number. 
The  invoice  number  or  zip  code  may 
also  retrieve  information  in  electronic 
records. 

SAFEGUARDS: 

During  business  hours,  paper  records 
are  maintained  in  areas  accessible  only 
to  authorized  NARA  personnel. 
Electronic  records  are  accessible  via 
passwords  from  terminals  located  in 
attended  offices.  Credit  card  information 
is  compartmentalized  so  that  it  is 
available  only  to  those  NARA 
employees  responsible  for  posting  and 
billing  credit  card  transactions.  After 
hours,  buildings  have  security  guards 
and/or  doors  are  secured  and  all 
entrances  are  monitored  by  electronic 
surveillance  equipment. 

RETENTION  AND  DISPOSAL: 

OFAS  records  are  temporary  records 
and  are  destroyed  in  accordance  with 
the  disposition  instructions  in  the 
NARA  records  schedule  contained  in 
FILES  203,  the  NARA  Files 
Maintenance  and  Records  Disposition 
Manual.  Individuals  may  request  a  copy 
of  the  disposition  instructions  from  the 
NARA  Privacy  Act  Officer. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  system  manager  for  OFAS  records 
is:  Assistant  Archivist  for 
Administrative  Services  (NA).  The 
address  for  this  location  is  listed  in 
Appendix  B  following  the  NARA 
Notices. 


NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  are  to  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
listed  in  Appendix  B  following  the 
NARA  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  are  to  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  listed  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  OFAS  records  is 
obtained  from  customers,  NARA 
employees  or  agents  who  are  involved 
in  the  order  process,  and  GSA 
employees  who  process  refunds. 

'  Appendix  B 

To  inquire  about  your  records  or  to  gain 
access  to  your  records,  you  should  submit 
your  request  in  writing  to: 
NARA  Privacy  Act  Officer 
Office  of  General  Counsel  (NGC) 
National  Archives  at  College  Park 
8601  Adelphi  Road,  Room 
College  Park,  MD  20740-6001 

If  the  system  manager  is  the  Assistant 
Archivist  for  Record  Services — Washington. 
DC  (NW),  the  records  are  located  at  the 
following  address: 
Office  of  Record  Services — Washington,  DC 

(NW) 
National  Archives  at  College  Park 
8601  Adelphi  Road,  Room  3400 
College  Park,  MD  20740-6001 

If  the  system  manager  is  the  director  of  a 
Presidential  library,  the  records  are  located  at 
the  appropriate  Presidential  libreiry,  staff  or 
project: 

GEORGE  BUSH  LIBRARY 
1000  George  Bush  Drive  West 
College  Station,  TX  77845 
JIMMY  CARTER  LIBRARY 
441  Freedom  Parkway 
Atlanta,  GA  30307-1498 
WILUAM  J.  CLINTON  PRESIDENTL\L 

MATERL\LS  PROJECT 
1000  LaHarpe  Boulevard 
Little  Rock,  AR  72201 
DWIGHT  D.  EISENHOWER  LIBRARY 
200  SE  4th  Street 
Abilene,  KS  67410-2900 
GERALD  R.  FORD  LIBRARY 
1000  Beal  Avenue 
Ann  Arbor,  MI  48109-2114 
HERBERT  HOOVER  LIBRARY 
210  Parkside  Drive 
P.O.  Box  488 

West  Branch,  lA  52358-0488 
LYNDON  B.  JOHNSON  LIBRARY 
2313  Red  River  Street 


Austin,  TX  78705-5702 

JOHN  F.  KENNEDY  LIBRARY 

Columbia  Point 

Boston,  MA  02125-3398 

NIXON  PRESIDENTIAL  MATERIALS  STAFF 

National  Archives  at  College  Park 

8601  Adelphi  Road 

College  Park,  MD  20740-6001 

RONALD  REAGAN  LIBRARY 

40  Presidential  Drive 

Simi  Valley,  CA  93065-0600 

FRANKLIN  D.  ROOSEVELT  LIBRARY 

4079  Albany  Post  Road 

Hyde  Park,  NY  12538-1999 

HARRY  S.  TRUMAN  LIBRARY 

500  West  U.S.  Highway  24 
Independence,  MO  64050-1798 
OFHCE  OF  PRESIDENTLU.  LIBRARIES 
National  Archives  at  College  Park 
8601  Adelphi  Road 

College  Park,  MD  20740-6001 

If  the  system  manager  is  the  director  of  a 
regional  records  services  facility,  the  records 
are  located  at  the  appropriate  regional 
records  services  facility; 
NARA's  Pacific  Alaska  Region  (Anchorage) 
654  West  Third  Avenue 
Anchorage.  Alaska  99501-2145 
NARA's  Southeast  Region  (Atlanta) 
1557  St.  Joseph  Avenue 
East  Point,  Georgia  30344-2593 
NARA's  Northeast  Region  (Boston) 
Frederick  C.  Murphy  Federal  Center 
380  Trapelo  Road 

Waltham,  Massachusetts  02452-6399 
NARA's  Great  Lakes  Region  (Chicago) 
7358  South  Pulaski  Road 
Chicago,  Illinois  60629-5898 
NARA's  Great  Lakes  Region  (Dayton) 
3150  Springboro  Road 
Dayton,  Ohio  45439-1883 
NARA's  Rocky  Mountain  Region  (Denver) 
Bldg.  48,  Denver  Federal  Center 
West  6th  Avenue  and  Kipling  Street 
Denver,  Colorado  80225-0307 
NARA's  Southwest  Region  (Fort  Worth) 

501  West  Felix  Street,  Building  1 
Fort  Worth,  Texas  76115-3405 

NARA's  Central  Plains  Region  (Kansas  City) 

2312  East  Bannister  Road 

Kansas  City.  Missouri  64131-3 

NARA's  Pacific  Region  (Laguna  Niguel.  CA) 

24000  Avila  Road,  1st  Floor,  East  Entrance 

Laguna  Niguel,  California  92677-3497 

NARA's  Central  Plains  Region  (Lee's 
Summit.  MO) 

200  Space  Center  Drive 

Lee's  Summit.  Missouri  64064-1182 
NARA's  Northeast  Region  (New  York  City) 

201  Varick  Street 

New  York.  New  York  10014-4811 

NARA's  Mid  Atlantic  Region  (Center  City 

Philadelphia) 
900  Market  Street 

Philadelphia.  Pennsylvania  19107-4292 
N.\RA's  Mid  Atlantic  Region  (Northeast 

Philadelphia) 
14700  Townsend  Road 
Philadelphia.  Pennsylvania  19154-1096 
NARAs  Northeast  Region  (Pittsfield.  MA) 
10  Conte  Drive 
Pittsfield.  Massachusetts  01201-8230 
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NARA's  Pacific  Region  (San  Francisco) 

1000  Commodore  Drive 

San  Bruno,  California  94066-2350 

N.^R.A's  Pacific  .\laska  Region  (Seattle] 

6125  Sand  Point  Way  NE 

Seattle.  Washington  98115-7999 

National  Personnel  Records  Center 

Civilian  Personnel  Records 

1 1 1  Winnebago  Street 

St.  Louis,  Missouri  63118-4126 

National  Personnel  Records  Center 

Military  Personnel  Records 

9700  Page  Avenue 

St   Louis.  MO  63132-5100 

Washington  National  Records  Center  (WNRCj 

4205  Suitland  Road. 

Suitland.  MD  20746-8001 

If  the  svsteoi  manager  is  the  Director  of  the 
National  Historical  Publications  and  Records 
Commission  (NHPRC).  the  records  dre 
located  at  the  following  address 
National  Historical  Publications  and  Records 

Commission  (NHPRCj 
National  .\rchives  and  Rec  ords 

Administration 
700  Pennsylvania  .Avfnue,  NW.  Room  111 
Washington.  DC  20408-0001 

If  the  system  manager  is  the  Director  of  the 
Polii:y  and  Communications  Staff,  the 
records  are  located  at  the  following  address; 
Policy  and  Communications  Staff  (NPOL) 
National  Archives  and  Records 

.Administration 
8601  .-\delphi  RoadH^oorn  4100 
College  Park.  MD  20740-6001 

If  the  system  manager  is  the  Assistant 
.\rchivist  for  Human  Resources  and 
Information  Services,  the  records  are  located 
at  the  following  address: 
Offii  e  of  Human  Resources  and  Information 

Services  (NH) 
National  Archives  and  Records 

Administration 
8601  .\delphi  Road.  Room  4400 
College  Park.  MD  20740 

If  the  system  manager  is  the  Assistant 
.\rchivist  for  Administrative  Services,  the 
records  are  located  at  the  following  address: 
Office  of  Administrative  Services  (NA) 
National  .-Kn:hives  and  Records 

.Administration 
8601  Adelphi  Road,  Room  4200 
College  Park.  MD  20740 

If  the  system  manager  is  the  Director  of  the 
Federal  Register,  the  records  are  located  at 
the  following  address 
Office  of  the  Federal  Register  (NF) 
.National  Archives  and  Records 

Administration 
700  Pennsylvania  Avenue.  NW 
Washington,  DC  20408-0001 

If  the  system  manager  is  the  Inspector 
General,  the  records  are  located  at  the 
following  address: 

Office  of  the  Inspector  General  (Old 
National  Archives  and  Records 

Administration 
8601  Adelphi  Road.  Room  1300 
College  Park.  MD  20740 

If  the  system  manager  is  the  General 
Counsel,  the  records  are  located  at  the 
following  address: 


Office  of  the  General  Counsel  (NGC) 
National  Archives  and  Rei;ords 

Administration 
8601  .Adelphi  Road,  Room  3110 
College  Park,  MD  20740 

[FR  Doc.  03-26613  Filed  10-17-03:  9:i: 

BILLING  CODE  751 5-01 -P 


THE  NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

agency:  The  National  Endowment  for 

the  Humanities. 

ACTION:  Notice  of  meetings. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-46.3,  as  amended),  notice  is 
hereby  ^iven  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Past  Office.  1 100 
Pennsylvania  Avenue.  NW., 
Washington,  DC.  2050ti 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  tiottrv.  Ai:ting  Advisory 
Committee  Management  Officer. 
National  Hiidinvment  for  the 
Humanities.  Washington.  fX;  2U506: 
telephone  (202)  606-8322.  Hearing- 
impaired  individuals  are  advised  that 
inforniatinn  on  this  matter  may  be 
obtained  bv  contacting  the 
Endowment's  TDD  terminal  on  (202) 
606-828J 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disc:iose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authoritv  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisorv  Committee  meetings, 
dated  lulv  19.  1993.  I  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4). 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date:  November  4,  2003. 

Tinif:  9  a.m.  to  5:30  p.m. 

Room:  415. 

Program:  This  meeting  will  review 
applications  for  United  States  History 
and  Culture  II.  submitted  to  the  Division 


of  Preservation  and  Access  at  the  July 
15,  2003  deadline. 

2.  Date:  November  7,  2003. 
Time:  9  a.m.  to  5:30  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  History  of  Science, 
submitted  to  the  Division  of 
Preservation  and  Access  at  the  July  15, 
2003  deadline. 

3.  Date:  November  13.  2003. 
Time:  8:30  a.m.  to  5  p.m. 
Koom;  426. 

Program:  This  meeting  will  review- 
applications  for  Humanities  Projects  in 
Museums  and  Historical  Organizations, 
submitted  to  the  Division  of  Public 
Programs  at  the  September  16,  2003 
deadline. 

4.  Date:  November  14.  2003. 
Time:  9  a.m.  to  5:30  p.m. 
Room :  4 1 5 . 

Program:  This  meeting  will  review 
applications  for  United  States  History 
and  Culture  III,  submitted  to  the 
Division  of  Preservation  and  Access  at 
the  July  15.  2003  deadline. 

5.  Date:  November  14.  2003. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  714. 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Libraries  and  Archivee/Special  Projects, 
submitted  to  the  Division  of  Public 
Programs  at  the  September  16,  2003 
deadline. 

6.  Date:  November  21.  2003. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  426. 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Museums  and  Historical  Organizations, 
submitted  to  the  Division  of  Public 
Programs  at  the  September  16,  2003 
deadline. 

7.  Dafe;  November  21,  2003. 
Time:  9  a.m.  to  5:30  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Visual  Arts,  submitted 
to  the  Division  of  Preservation  and 
Access  at  the  July  15.  2003  deadline. 

8.  Date:  November  24.  2003. 
Time.- 8:30  a.m.  to  5  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Museums  and  Historical  Organizations, 
submitted  to  the  Division  of  Public 
Programs  at  the  September  16.  2003 
deadline. 

Heather  Gottry. 

Acting  Advisorv  Committep  .Xfanagement 

Officer. 

|FR  Doc.  03-26450  Filed  10-20-03:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-368] 

Entergy  Operations,  Inc.;  Notice  of 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Entergy 
Operations,  Inc.,  to  withdraw  its  January 
29,  2003,  application  for  proposed 
amendment  to  Facility  Operating 
License  No.  NPF-6  for  Arkansas 
Nuclear  One,  Unit  No.  2,  located  in 
Pope  County,  Arkansas. 

The  proposed  amendment  would 
have  revised  the  Technical 
Specifications  pertaining  to  the  spent 
fuel  pool  loading  restrictions  by 
redefining  the  regions,  inserting 
Metamic  poison  panels  in  a  portion  of 
the  spent  fuel  pool,  and  increasing  the 
minimum  boron  concentration. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  March  18,  2003 
(68  FR  12950).  However,  by  letter  dated 
August  26,  2003,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  29,  2003,  and 
the  licensee's  letter  dated  August  26, 
2003,  which  withdrew  the  application 
for  license  amendment.  Documents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North. 
Public  File  Area  Ol  F21,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
wwiA-.Tircgov/reading-rm/adams/html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  dociunents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209,  or  301-415^737  or  by  e-mail 
to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  October,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  W.  Alexion, 
Project  Manager,  Section  1,  Project 
Directorate  I\\  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  03-26478  Filed  10-20-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act;  Notice  of  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATES:  Weeks  of  October  20,  27, 
November  3,  10,  17,  24,  2003. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville. 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  October  20.  2003 

Thursday,  October  23,  2003 
10  a.m.     Meeting  with  Advisor}' 
Committee  on  Nuclear  Waste 
(ACNW)  (Public  Meeting)  (Contact: 
John  Larkins,  301-^15-7360) 
This  meeting  will  be  Webcast  live  at 
the  Web  address:  http://w\\'w.nrc.gov. 

Week  of  October  27,  2003— Tentative 

Wednesday,  October  29.  2003 
9:30  a.m.     Discussion  of  Security  Issues 
(Closed— Ex.  1). 

Week  of  November  3,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  November  3.  2003. 

Week  of  November  10,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  November  10,  2003. 

Week  of  November  17,  2003— Tentative 

Thursday,  November  20,  2003 
12:45  p.m.     Briefing  on  Threat 

Environment  Assessment  (Closed — 

Ex.  1). 

Week  of  November  24,  2003 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  November  24.  2003. 

*  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
David  Louis  Bamberoni  (301)  415-1651. 

***** 

ADDITIONAL  INFORMATION:  By  a  vote  of  3- 
0  on  October  14,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Affirmation  of  Pacific  Gas  & 
Electric  Co.  (Diablo  Canyon  Power  Plant 
Independent  Spent  Fuel  Storage 
Installation);  petitions  for  review  of 
LBP-02-23  and  LBP-03-11'  be  held  on 
October  15,  and  on  less  than  one  week's 
notice  to  the  public. 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 


at:  http://www.nrc.gov/what-we-do/ 
policy-making/schedule. html 

***** 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary'. 
Washington.  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw<wnrc.gov. 

Dated:  October  16,  2003. 
D.L.  Gamberoni, 

Technical  Coordinator.  Office  of  the 
Secretary. 

[FRDoc  03-26630  Filed  10-17-03:  10:32 
am] 

BILLING  CODE  7590-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
(NRC)  has  issued  a  revision  of  a  guide 
in  its  Regulator}'  Guide  Series.  This 
series  has  been  developed  to  describe 
and  make  available  to  the  public  such 
information  as  methods  acceptable  to 
the  NRC  staff  for  implementing  specific 
parts  of  the  NRC's  regulations, 
techniques  used  by  the  staff  in  its 
review  of  applications  for  permits  and 
licenses,  and  data  needed  by  the  NRC 
staff  in  its  review  of  applications  for 
permits  and  licenses. 

Revision  2  of  Regulatory  Guide  1.132. 
"Site  Investigations  for  Foundations  of 
Nuclear  Power  Plants,  "  describes  field 
investigations  for  determining  the 
geological,  engineering,  and 
hydrogeological  characteristics  of  a 
prospective  plant  site.  It  also  provides 
guidance  to  licensees  and  applicants  on 
developing  geologic  information  on 
stratigraphy,  lithology.  and  structure  of 
the  site. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Directives  Branch,  Division  of 
Administrative  Ser\'ices,  Office  of 
Administration,  U.S.  Nuclear  Regulator}- 
Commission.  Washington  DC  20555. 
Questions  on  the  content  of  this  guide 
may  be  directed  to  Mr.  Y.  Li.  (301)  415- 
4141;  e-mail  \'x}l@nrc.gov. 

Regulatory  guides  are  available  for 
inspection  or  downloading  at  the  NRC's 
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Web  site  at  <http://\^i\'w.nrc.go\'>  under 
Regulatory'  Guides  and  in  .N'RC's 
Electronic  Reading  Room  (ADAMS 
System)  at  the  same  site.  Single  copies 
of  regulatory  guides  may  be  obtained 
free  of  charge  by  writing  the 
Reproduction  and  Distribution  Services 
Sec.tion.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  or  by  fax  to  (301)  415-2289.  or  by 
e-mail  to  <disthbutiona,nrc.go\'>.  Issued 
guides  mav  also  be  purchased  from  the 
National  Technical  Information  Ser\ic:e 
(NTIS)  on  a  standing  order  basis.  Details 
on  this  service  may  be  obtained  by 
writing  NTIS  at  5285  Port  Roval  Road. 
Springfield.  VA  22161;  telephone  1- 
800-553-6847;  <http://ni\-w.ntis.gnv/> 
Regulatory  guides  are  not  copyrighted, 
and  Commission  approval  is  not 
required  to  reproduce  them 

(5  U.S.C.  552(aj) 

Dated  at  Rocicville.  MD  this  2nd  day  of 
October  2001 

For  the  .\u(  iear  Regulatory  Commission. 
.\shok  C.  Thadani. 

Director.  Office  of  Nuclear  Regulatory 

Res  f  arch. 

IFR  Doc.  03-26477  Filed  l()-2u-03:  8:45  am] 

BILLING  CODE  7590-01 -P 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

October  30,  2003  Board  of  Directors 
Meeting;  Sunshine  Act  Meeting 

TIME  AND  DATE:  Thursddv.  October  30. 
2003.  1:30  p.m.  (open  [lortinni  1-45  p.m. 
(closed  portion) 

PLACE:  Offices  of  the  C^orporation. 
Twelfth  Floor  Board  Room.  1  100  New 
York  ,\venue.  NW..  Washington.  DC. 
STATUS:  .Meeting  open  to  the  Public  from 
1;30  p.m.  to  1:45  p.m.  Closed  portion 
will  commence  at  1:45  p.m  (approx.J. 

MATTERS  TO  BE  CONSIDERED: 

1.  President's  report. 

2.  .\pproval  of  July  17,  2003  minutes 
(open  portion). 

FURTHER  MATTERS  TO  BE  CONSIDERED: 
(Closed  to  the  Public  1:45  p.m. J 

1.  Finance  project — Global. 

2.  Finance  project — Global. 

3.  Finance  project  in  South  Africa. 

4.  Insurance  project  in  Brazil. 

5.  Insurance  project  in  Azerbaijan. 
Georgia  &  Turkey. 

6.  Approval  of  lulv  17,  2003  minutes 
(closed  portion). 

7.  Approval  of  October  15,  2003 
minutes  (closed  portion). 

8.  Pending  major  projects. 

9.  Reports. 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  on  the  meeting  may  be 


obtained  from  Connie  M.  Downs  at  (202) 
336-8438 

Dated:  October  17.  2003. 
Connie  M.  Downs, 

Corporatf  Secretan,'.  (X'frseas  Privnte 
Investment  Corporation 

|FR  Doc.  03-26616  Filed  10-17-03;  9:.53  a.aij 

BILLING  CODE  3210-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-26208;  File  No.  812-12994] 
COUNTRY  Mutual  Funds  Trust,  et  al. 

October  I.t,  2003 

AGENCY:  The  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for  an 
Oriler  of  Exemption  under  Section  6(c) 
of  the  Investment  Companv  Act  of  1940. 
as  amended  ("1940  Act")  frimi  Sections 
9(a).  13(a).  15(a).  and  15(b)  of  the  1940 
Act  and  Rules  6e-2(b)(15)  and  Be- 
3{T)(b)(15)  thereunder.  Applu:antf>: 
COUNTRY  Mutual  Funds  Trust 
("Trust")  and  COUNTRY  Trust  Bank 
("CTB")  (collectivelv.  "Applicants"). 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  shares  of  the 
Trust  and  shares  of  anv  other  existing  or 
future  in\estinent  company  that  is 
designed  to  fund  insurance  products 
and  for  which  CTB,  or  any  of  its 
affiliates,  may  serve  as  investment 
manager,  investment  adviser, 
subadviser.  administrator,  manager, 
principal  underwriter  or  sponsor  (the 
Trust  and  such  other  investment 
companies  being  hereinafter  referred  to, 
collectively,  as  "Insurance  Trusts"),  or 
permit  shares  of  anv  current  or  future 
series  of  any  Insurance  Trust 
("Insurance  Fund"),  to  be  sold  to  and 
held  by;  (1)  Separate  accounts  funding 
variable  annuity  and  variable  life 
insurance  contrac:ts  issued  by  both 
affiliated  and  unaffiliated  life  insurance 
companies;  (2)  qualified  pension  and 
retirement  plans  outside  of  the  separate 
account  context  ("Qualified  Plans"  or 
"Plans"):  and  (3)  any  investment 
manager  to  an  Insurance  Trust 
("Manager")  and  affiliates  ihereof. 
FILING  DATE:  The  application  was  filed 
on  luly  30.  2003.  and  amended  and 
restated  on  October  14.  2003. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  f)ersons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
.Applicants  with  a  copv  of  the  request, 
personally  or  by  mail.  Hearing  requests 


must  be  received  by  the  SEC  by  5:30 
p.m.  on  November  14,  2003  and  should 
be  accompanied  by  proof  of  service  on 
the  Applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  writer's  interest,  the  reason 
for  the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  the  hearing  by  writing  to  the 
SEC's  Secretary. 

ADDRESSES:  Secretarv,  SEC,  450  Fifth 
Street.  NW..  Washington,  DC  20549- 
0690.  Applicants,  c/o  Paul  M.  Harmon, 
General  Counsel  and  Secretarv. 
COUNTRY  Trust  Bank,  1705  N. 
Towanda  Avenue,  P.O.  Box  2020, 
Bloomington.  Illinois  61702-2020. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alison  White,  Senior  Counsel,  or  Lorna 
MacLeod.  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investmeiit  Management  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch,  450  Fifth  Street.  NW., 
Washington.  DC  20549-0102  (202-942- 
8090). 

Applicants'  Representations 

1.  The  Trust  is  a  Delaware  business 
trust  organized  on  August  13,  2000.  and 
is  registered  as  an  open-end 
management  investment  company 
under  the  1940  Act.  The  Trust  consists 
of  the  following  nine  series:  COUNTRY 
Growth  Fund  ("Growth  Fund"), 
COUNTRY  Balanced  Fund  ("Balanced 
Fund"),  COUNTRY  Tax  Exempt  Bond 
Fund  ("Tax  Exempt  Bond  Fund"), 
COUNTRY  Short-Term  Bond  Fund 
("Short-Term  Bond  Fund")  and 
COUNTRY  Bond  Fund  ("Bond  Fund"), 
COUNTRY  VP  Growth  Fund  ("'VP 
Growth  Fund"),  COUNTRY  VP 
Balanced  Fund  ( 'VP  Balanced  Fund"), 
COUNTRY  VP  Short-Term  Bond  Fund 

( 'VT  Short-Term  Bond  Fund")  and 
COUNTRY  VP  Bond  Fund  ('"VP  Bond 
Fund").  Additional  series  and  classes  of 
the  Fund  and  additional  Insurance 
Funds  mav  be  established  in  the  future. 
Only  the  VP  Growth  Fund,  VP  Balanced 
Fund,  VP  Short-Terra  Bond  Fund  and 
VT  Bond  Fund  constitute  Insurance 
Funds  for  purposes  of  this  Application. 

2.  CTB  serves  as  the  Trust's 
investment  manager.  CTB  is  registered 
as  an  investment  adviser  with  the  SEC 
under  the  Investment  Advisers  Act  of 
1940.  as  amended.  Quasar  Distributors, 
LLC  ("Quasar"),  a  b.'-oker-dealer 
registered  with  the  Commission  and  a 
member  of  the  National  Association  of 
Securities  Dealers,  Inc.,  serves  as  the 
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distributor  for  the  following  series  of  the 
Trust:  Growth  Fund,  Balanced  Fund, 
Tax  Exempt  Bond  Fund,  Short-Term 
Bond  Fund,  and  Bond  Fund.  COUNTRY 
Capital  Management  Company,  a 
broker-dealer  registered  with  the 
Commission  and  a  member  of  the 
National  Association  of  Securities 
Dealers,  Inc.,  serves  as  the  distributor 
for  the  following  series  of  the  Trust:  VP 
Growth  Fund,  VP  Balanced  Fund.  VP 
Short-Term  Bond  Fund,  and  VP  Bond 
Fund. 

3.  The  Insurance  Trusts  intend  to  offer 
shares  of  the  Insiu-ance  Funds  to  (a) 
registered  and  unregistered  separate 
accounts  of  affiliated  and  unaffiliated 
insurance  companies  in  order  to  fund 
variable  annuity  contracts  and  variable 
life  insurance  contracts  (collectively, 
"Separate  Accounts");  (b)  Qualified 
Plans;  and  (c)  the  Manager  and  its 
affiliates. 

4.  Insurance  companies  whose 
Separate  Account(s)  may  now  or  in  the 
future  own  shares  of  the  Insurance 
Funds  are  referred  to  herein  as 
"Participating  Insurance  Companies." 
The  Participating  Insurance  Companies 
will  establish  their  own  Separate 
Accounts  and  design  their  own 
contracts.  Each  Participating  Insurance 
Company  will  have  the  legal  obligation 
to  satisfy  all  applicable  requirements 
under  both  state  and  federal  law.  It  is 
anticipated  that  Participating  Insurance 
Companies  will  rely  on  Rules  6e-2  and 
6e-3(T),  although  some  Participating 
Insurance  Companies,  in  coimection 
with  variable  life  insiu-ance  contracts, 
may  rely  on  individual  exemptive 
orders  as  well. 

5.  The  Insurance  Trusts  intend  to  offer 
shares  of  the  Insiu-ance  Funds  directly 
to  Qualified  Plans  outside  of  the 
separate  account  context.  Qualified 
Plans  may  choose  any  of  the  Insiu'ance 
Funds  that  are  offered  as  the  sole 
investment  under  the  Plan  or  as  one  of 
several  investments.  Plan  participants 
may  or  may  not  be  given  an  investment 
choice  depending  on  the  terms  of  the 
Plan  itself.  Shares  of  any  of  the 
Insurance  Funds  sold  to  such  Qualified 
Plans  would  be  held  or  deemed  to  be 
held  by  the  trustee(s)  of  said  Plans. 
Certain  Qualified  Plans,  including 
Section  403(b)(7)  Plans  and  Section 
408(a)  Plans,  may  vest  voting  rights  in 
Plan  participants  instead  of  Plan 
trustees.  Exercise  of  voting  rights  by 
participants  in  any  such  Qualified 
Plans,  as  opposed  to  the  trustees  of  such 
Plans,  carmot  be  mandated  by  the 
Applicants.  Each  Plan  must  be 
administered  in  accordance  with  the 
terms  of  the  Plan  and  as  determined  by 
its  trustee  or  trustees. 


6.  Shares  of  each  Insurance  Fund  also 
may  be  offered  to  the  Manager  and  its 
affiliates,  in  reliance  on  regulations 
issued  by  the  Treasurv  Department 
(Treas.  Reg.  1.817-5)  that  established 
diversification  requirements  for  variable 
annuity  and  variable  life  insurance 
contracts  ("Treasury  Regulations"). 
Treasury  Regulation  1.817-5(f)(3)(ii) 
permits  such  sales  as  long  as  the  retiu-n 
on  shares  held  by  the  Manager  or  its 
affiliates  is  computed  in  the  same 
manner  as  for  shares  held  by  the 
Separate  Accounts,  and  the  Manager 
and  its  affiliates  do  not  intend  to  sell  to 
the  public  shares  of  the  Insurance  Fund 
that  they  hold.  An  additional  restriction 
is  imposed  by  the  Treasury  Regulations 
on  sales  to  the  Manager  and  its  affiliates 
who  may  hold  shares  only  in 
connection  with  the  creation  or 
management  of  the  Insurance  Fund. 
Applicants  anticipate  that  sales  in 
reliance  on  these  provisions  of  the 
Treasury  Regulations  generally  will  be 
made  to  Manager  and  its  affiliates  and 
generally  for  the  purpose  of  providing 
necessary  capital  required  bv  Section 
14(a)  of  the  1940  Act. 

Applicants'  Legal  Analysis 

1.  Applicants  request  that  the 
Commission  issue  an  order  pursuant  to 
Section  6(c)  of  the  1940  Act  granting 
exemptions  from  the  provisions  of 
Sections  9(a),  13(a),  15(a),  and  15(b)  of 
the  1940  Act  and  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  thereunder  (including 
any  comparable  provisions  of  a 
permanent  rule  that  replaces  Rule  6e^ 
3(T)),  to  the  extent  necessary  to  permit 
shares  of  each  Insiu-ance  Fund  to  be 
offered  and  sold  to,  and  held  by:  (a) 
Separate  Accounts  funding  variable 
annuity  contracts  and  scheduled 
premium  and  flexible  premium  variable 
life  insurance  contracts  issued  by  both 
affiliated  and  unaffiliated  life  insurance 
companies;  (b)  Qualified  Plans;  and  (c) 
any  Manager  to  an  Insurance  Trust  and 
affiliates  thereof. 

2.  Section  6(c)  authorizes  the 
Commission  to  exempt  any  person, 
security,  or  transaction  or  any  class  or 
classes  of  persons,  securities,  or 
transactions  from  any  provision  or 
provisions  of  the  1940  Act  and/or  of  any 
rule  thereunder  if  and  to  the  extent  that 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

3.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  organized  as  a  unit 
investment  trust  ("Trust  Account"), 


Rule  6e-2(b)(15)  provides  partial 
exemptions  from  Sections  9(a),  13(a). 
15(a),  and  15(b)  of  the  1940  Act.  The 
exemptions  granted  to  a  separate 
account  by  Rule  6e-2(b)(15)  are 
available  only  where  each  registered 
management  investment  company 
underlying  the  Trust  Account 
("underlying  fund")  offers  its  shares 
"exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer  or 
of  any  affiliated  life  insurance  company 
*    *    *"  (emphasis  added).  Therefore, 
the  relief  granted  by  Rule  6e-2(b)(15)  is 
not  available  with  respect  to  a 
scheduled  premium  variable  life 
insurance  separate  account  that  owns 
shares  of  an  underlying  fund  that  also 
offers  its  shares  to  a  variable  annuity 
separate  account  of  the  same  company 
or  of  any  affiliated  life  insurance 
company.  The  use  of  a  common 
underlying  fund  as  the  underlying 
investment  medium  for  both  variable 
annuity  and  variable  life  insurance 
separate  accounts  of  the  same  life 
insurance  company  or  of  any  affiliated 
life  insurance  company  is  referred  to 
herein  as  "mixed  funding."  In  addition, 
the  relief  granted  by  Rule  6e-2(b)(15)  is 
not  available  with  respect  to  a 
scheduled  premium  variable  life 
insurance  separate  account  that  owns 
shares  of  an  underlying  fund  that  also 
offers  its  shares  to  separate  accounts 
funding  variable  contracts  of  one  or 
more  unaffiliated  life  insurance 
companies.  The  use  of  a  common 
underlying  fund  as  the  underlying 
investment  medium  for  variable  life 
insurance  separate  accounts  of  one 
insurance  company  and  separate 
accounts  funding  variable  contracts  of 
one  or  more  unaffiliated  life  insiu'ance 
companies  is  referred  to  herein  as 
"shared  funding."  Moreover,  because 
the  relief  under  Rule  6e-2{b)(15)  is 
available  only  where  shares  are  offered 
exclusively  to  variable  life  insurance 
separate  accounts,  additional  exemptive 
relief  may  be  necessary  if  the  shares  of 
the  Insurance  Trusts  are  also  to  be  sold 
to  Qualified  Plans  or  to  the  Manager  and 
its  affiliates. 

4.  In  connection  with  the  funding  of 
flexible  premium  variable  life  insurance 
contracts  issued  through  a  Trust 
Account,  Rule  6e-3(T)(b)(15)  provides 
partial  exemptions  from  Sections  9(a), 
13(a),  15(a)  and  15(b)  of  the  1940  Act  to 
the  extent  that  those  sections  have  been 
deemed  by  the  Commission  to  require 
"pass-through"  voting  with  respect  to 
an  underlying  fund's  shares.  The 
exemptions  granted  to  a  separate 
account  by  Rule  6e-3(T)(b)(15)  are 
available  only  where  all  of  the  assets  of 
the  separate  account  consist  of  the 
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shares  of  one  or  more  underlying  funds 
which  offer  their  shares  "exclusively  to 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance  company, 
offering  either  scheduled  contracts  or 
flexible  contracts,  or  both;  or  which  also 
offer  their  shares  to  variable  annuity 
separate  accounts  of  the  life  insurer  or 
of  an  affiliated  life  insurance  company" 
(emphasis  added).  Therefore,  Rule  6e- 
3(T)  permits  mixed  funding  with  respect 
to  a  flexible  premium  variable  life 
insurance  separate  account.  subi«K:t  to 
certain  conditions.  However.  Rule  6e- 
3(T)  does  not  permit  shared  funding 
because  the  relief  granted  by  Rule  6e- 
3(T){b)(15)  is  not  available  with  respect 
to  a  flexible  premium  variable  life 
insurance  separate  account  that  owns 
shares  of  an  underlying  fund  that  also 
offers  its  shares  to  separate  accounts 
(including  variable  annuity  and  flexible 
premium  and  scheduled  premium 
variable  life  insurance  separate 
accounts)  of  unaffiliated  life  insuranc:e 
companies.  The  relief  provided  by  Rule 
6e-3(T)  is  not  relevant  to  the  purchase 
of  shares  of  the  Insurance  Trusts  b\' 
Qualified  Plans  or  by  the  Manager  and 
its  affiliates.  However,  because  the  relief 
granted  ov  Rule  6e-3(T)(b)(15)  is 
available  only  where  shares  of  the 
underlying  fund  are  offered  exclusively 
to  separate  accounts,  or  to  life  insurers 
in  connection  with  the  operation  of  a 
separate  account,  additional  exemptive 
relief  may  be  necessar\'  if  the  shares  of 
the  Insurance  Trusts  are  also  to  be  sold 
to  Qualified  Plans  or  to  the  Manager  and 
its  affiliates. 

5.  None  of  the  relief  provided  for  in 
Rules  6e-2(b)fl5)  and  6e-3(T)(b)(151 
relates  to  Qualified  Plans,  the  Manager 
and  its  affiliates,  or  to  an  underlying 
fund's  ability  to  sell  its  shares  to  such 
purchasers.  It  is  only  because  some  of 
the  Separate  .Accounts  that  mav  invest 
in  the  Insurance  Trusts  mav  themselves 
be  investment  companies  that  rely  upiHi 
Rules  6e-2  and  6e-3(T)  and  wish  to 
continue  to  rely  upon  the  relief 
provided  in  those  Rules,  that  the 
Applicants  are  applying  for  the 
requested  relief.  If  and  when  a  material 
irreconcilable  conflict  arises  in  the 
context  of  the  Application  between  the 
Separate  Accounts  or  between  Separate 
Accounts  on  the  one  hand  and  Qualified 
Plans  or  the  Manager  and  its  affiliates 
on  the  other  hand,  the  Participating 
Insurance  Companies.  Qualified  Plans 
and  the  Manager  and  its  affiliates  must 
take  whatever  steps  are  necessary  to 
remedy  or  eliminate  the  conflict, 
including  eliminating  the  Insurance 
Funds  as  eligible  investment  options  " 
Applicants  have  concluded  that 
investment  by  the  Manager  and  its 


affiliates  or  the  inclusion  of  Qualified 
Plans  as  eligible  shareholders  should 
not  increase  the  risk  of  material 
irreconcilable  conflicts  among 
shareholders.  However,  Applicants 
further  assert  that  even  if  a  material 
irreconcilable  conflict  involving  the 
Qualified  Plans  arose,  the  Qualified 
Plans,  unlike  the  Separate  Accounts, 
can  simply  redeem  their  shares  and 
make  alternative  investments.  By 
contrast,  insurance  companies  cannot 
simply  redeem  their  separate  accounts 
out  of  one  fund  and  invest  in  another. 
Time  consuming,  complex  transactions 
must  be  undertaken  to  accomplish  such 
redemptions  and  transfers.  Applicants 
thus  argue  that  allowing  the  Manager 
and  its  affiliates  or  Qualified  Plans  to 
invest  directiv  in  the  Insurance  Trusts 
should  not  increase  the  opportunity  for 
conflicts  of  interest. 

6.  Applicants  assert  that  the  Treasury 
Regulations  made  it  possible  for  shares 
of  an  investment  company  to  be  held  by 
a  Qualified  Plan  or  the  investment 
company's  investment  manager  or  its 
affiliates  without  adverselv  affecting  the 
ability  of  shares  in  the  same  investment 
company  to  also  be  held  by  separate 
accounts  of  insurance  companies  in 
connection  with  their  variable  life 
insurance  contraf  ts.  .Section  HI  7(h)  of 
the  Internal  Revenue  Code  of  1986 
("Code")  imposes  certain  diversification 
standards  on  the  underlying  assets  of 
separate  accounts  hinding  variable 
annuity  contracts  and  variable  life 
t:ontracts.  In  particular,  the  Code 
provides  that  suf:h  contracts  shall  not  be 
treated  as  an  annuity  contract  or  life 
insurance  contract  for  any  period  (and 
any  subsequent  period)  for  which  the 
separate  account  investments  are  not,  in 
accordance  with  regulations  prescribed 
by  the  Treasury  Department,  adequately 
diversified.  The  Treasury  Regulations 
provide  that,  in  order  to  meet  the 
diversification  requirements,  all  of  the 
beneficial  interests  in  the  investment 
company  must  be  held  by  the  segregated 
asset  accounts  of  one  or  m(jre  insurance 
companies.  However,  the  Treasury 
Regulations  also  contain  certain 
exceptions  to  this  requirement,  one  of 
which  allows  shares  in  an  investment 
company  to  be  held  by  the  trustee  of  a 
qualified  pension  or  retirement  plan 
without  adversely  affecting  the  ability  of 
shares  in  the  same  investment  company 
to  also  be  held  by  the  separate  accounts 
of  insuranc;e  companies  in  connection 
with  their  variable  annuity  and  variable 
life  contracts  (Treas.  Reg.  §  1.817- 
5(f)(3)(iii)). 

7.  ,\pplicants  also  assert  that  the 
Treasur\-  Regulations  contain  another 
exception  that  permits  the  investment 
manager  of  the  investment  company  and 


certain  companies  related  to  the 
investment  manager  to  hold  shares  of 
the  investment  company  subject  to 
certain  conditions  (Treas.  Reg.  §  1.817- 
5(f)(3)(ii)). 

8.  The  promulgation  of  Rules  6e- 
2(b)(15)  and  6e-3(T){b)(15)  preceded  the 
issuance  of  the  Treasury  Regulations 
which  made  it  possible  for  shares  of  an 
investment  company  to  be  held  by  a 
Qualified  Plan  or  the  investment 
company's  investment  manager  or  its 
affiliates  without  adversely  affecting  the 
ability  of  shares  in  the  same  investment 
company  to  also  be  held  by  the  separate 
accounts  of  insurance  companies  in 
connection  with  their  variable  life 
insurance  contracts.  Thus,  the  sale  of 
shares  of  the  same  investment  company 
to  separate  accounts  through  which 
variable  life  insurance  contracts  are 
issued,  to  Qualified  Plans,  or  to  the 
investment  company's  investment 
manager  and  its  affiliates  (collectively, 

"eligible  shareholders")  could  not  have 
been  envisioned  at  the  time  of  the 
adoption  of  Rules  6e-2(b)(15)  and  6e- 
3(T)(b){15).  given  the  then-current  tax 
law. 

9.  Paragraph  (3)  of  Section  9(a) 
provides,  among  other  things,  that  it  is 
unlawful  for  any  company  to  serve  as 
investment  adviser  to  or  principal 
underwriter  for  any  registered  open-end 
investment  company  if  an  affiliated 
person  of  that  company  is  subject  to  a 
disqualification  enumerated  in  Sections 
9(a)(1)  or  (a)(2).  Rule  6e-2(b)(15)(i)  and 
(ii)  and  Rule  6e-3(T)(b){15)(i)  and  (ii) 
provide  exemptions  from  Section  9(a) 
under  certain  circumstances,  subject  to 
the  limitations  discussed  above  on 
mixed  and  shared  funding.  These 
exemptions  limit  the  application  of  the 
eligibility  restrictions  to  affiliated 
individuals  or  companies  that  directly 
participate  in  the  management  of  the 
underlying  management  investment 
company.  The  relief  provided  bv  Rules 
6e-2(b)(15)(i)  and  6e-3(T)(b)(15Hi) 
permits  a  person  disqualified  under 
Section  9(a)  to  serve  as  an  officer, 
director,  or  employee  of  the  life  insurer, 
or  any  of  its  affiliates,  so  long  as  that 
person  does  not  participate  directly  in 
the  management  or  administration  of 
the  underlying  fund.  The  relief  provided 
by  Rules  6e-2(b)(15)(ii)  and  6e- 
3(T)(b)(15)(ii)  permits  the  life  insurer  to 
serve  as  the  underlying  fund's 
investment  manager  or  principal 
underwriter,  provided  that  none  of  the 
insurer's  personnel  who  are  ineligible 
pursuant  to  Section  9(a)  are 
participating  in  the  management  or 
administration  of  the  Trust.  The  partial 
relief  granted  in  Rules  6e-2{b)(15)  and 
6e-3(T)(b)(15)  fi-om  the  requirements  of 
Section  9  limits,  in  effect,  the  amount  of 
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monitoring  of  an  insurer's  personnel 
that  would  otherwise  be  necessary  to 
ensure  compliance  with  Section  9  to 
that  which  is  appropriate  in  light  of  the 
policy  and  purposes  of  Section  9.  Those 
Rules  recognize  that  it  is  not  necessary 
for  the  protection  of  investors  or  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act  to  apply 
the  provisions  of  Section  9(a)  to  the 
many  individuals  in  an  insurance 
company  complex,  most  of  whom 
typically  will  have  no  involvement  in 
matters  pertaining  to  investment 
companies  in  that  organization. 
Applicants  assert  that  it  is  also 
unnecessary  to  apply  Section  9(a)  of  the 
1940  Act  to  the  many  individuals 
employed  by  Participating  Insurance 
Companies  (or  affiliated  companies  of 
Participating  Insurance  Companies)  who 
do  not  directly  participate  in  the 
administration  or  management  of  the 
Insurance  Trusts.  There  is  no  regulatory 
purpose  in  extending  the  monitoring 
requirements  to  embrace  a  full 
application  of  Section  9(a)'s  eligibility 
restrictions  because  of  mixed  funding  or 
shared  funding  and  sales  to  Qualified 
Plans.  Those  Participating  Insurance 
Companies  are  not  expected  to  play  any 
role  in  the  management  or 
administration  of  the  Insurance  Trusts. 
Those  individuals  who  participate  in 
the  management  or  administration  of 
the  Insurance  Trusts  will  remain  the 
same  regardless  of  which  separate 
accounts,  insurance  companies  or 
Qualified  Plans  use  the  Insurance 
Trusts.  Therefore,  applying  the 
monitoring  requirements  of  Section  9(a) 
to  the  thousands  of  individuals 
employed  by  Participating  Insurance 
Companies  would  not  serve  any 
regulatory  purpose.  Furthermore,  the 
increased  monitoring  costs  would 
reduce  the  net  rates  of  retmn  realized  by 
contract  ovraers  and  Plan  participants. 
Moreover,  the  relief  requested  should 
not  be  affected  by  the  sale  of  shares  of 
the  Insurance  Fimds  to  Qualified  Plans 
or  the  Manager  and  its  affiliates.  The 
insulation  of  the  Insurance  Trusts  fi-om 
those  individuals  who  are  disqualified 
under  the  1940  Act  remains  in  place. 
Because  Qualified  Plans  and  the 
Manager  and  its  affiliates  are  not 
investment  companies  and  will  not  be 
deemed  affiliates  solely  by  virtue  of 
their  shareholdings,  no  additional  relief 
is  necessary. 

10.  Sections  13(a),  15(a),  and  15(b)  of 
the  1940  Act  have  been  deemed  by  the 
Commission  to  require  "pass-through" 
voting  with  respect  to  underlying  fund 
shares  held  by  a  separate  account.  Rules 
6e-2(b)(l5)(iii)  and  6e-3(T)(b){15)(iii) 
imder  the  1940  Act  provide  partial 


exemptions  fi-om  those  sections  to 
permit  the  insurance  company  to 
disregard  the  voting  instructions  of  its 
contract  owners  in  certain  limited 
circumstances.  Rules  6e-2(b){15){iii){A) 
and  6e-3(T)(b)(15)(iii)(A)(i)  under  the 
1940  Act  provide  that  the  insurance 
company  may  disregard  the  voting 
instructions  of  its  contract  owners  in 
connection  with  the  voting  of  shares  of 
an  underlying  fund  if  such  instructions 
would  require  such  shares  to  be  voted 
to  cause  such  underlying  funds  to  make 
(or  refrain  from  making)  certain 
investments  that  would  result  in 
changes  in  the  subclassification  or 
investment  objectives  of  such 
underlying  funds  or  to  approve  or 
disapprove  any  contract  between  an 
underlying  fund  and  its  investment 
manager,  when  required  to  do  so  by  an 
insurance  regulatory  authority  (subject 
to  the  provisions  of  paragraphs  (b)(5)(i) 
and  (b)(7)(ii)(A)  of  such  Rules).  Rules 
6e-2(b)(15)(iii)(B)  and  6e- 
3(T)(b)(15)(iii)(A)(2)  under  the  1940  Act 
provide  that  the  insurance  company 
may  disregard  contract  owners'  voting 
instructions  if  the  contract  owners 
initiate  any  change  in  such  underlying 
fund's  investment  policies,  principal 
underwriter,  or  any  investment  manager 
(provided  that  disregarding  such  voting 
instructions  is  reasonable  and  subject  to 
the  other  provisions  of  paragraphs 
(b)(5)(ii)  and  (b)(7)(ii)(B)  and  (C)  of 
Rules  6e-2  and  6e-3(T)). 

1 1 .  Rule  6e-2  recognizes  that  a 
variable  life  insurance  contract  is  an 
insurance  contract;  it  has  important 
elements  unique  to  insurance  contracts; 
and  it  is  subject  to  extensive  state 
regulation  of  insurance.  In  adopting 
Rule  6e-2(b)(15)(iii).  the  Commission 
expressly  recognized  that  state 
insiuance  regulators  have  authority, 
pursuant  to  state  insurance  laws  or 
regulations,  to  disapprove  or  require 
changes  in  investment  policies, 
investment  advisers,  or  principal 
underwriters.  The  Commission  also 
expressly  recognized  that  state 
insurance  regulators  have  authority  to 
require  an  insurer  to  draw  from  its 
general  account  to  cover  costs  imposed 
upon  the  insurer  by  a  change  approved 
by  contract  owners  over  the  insurer's 
objection.  The  Commission  therefore 
deemed  such  exemptions  necessary  "to 
assure  the  solvency  of  the  life  insurer 
and  performance  of  its  contractual 
obligations  by  enabling  an  insurance 
regulatory  authority  or  the  life  insiuer  to 
act  when  certain  proposals  reasonably 
fcould  be  expected  to  increase  the  risks 
undertaken  by  the  life  insiuer."  In  this 
respect,  flexible  premium  variable  life 
insurance  contracts  are  identical  to 


scheduled  premium  variable  life 
insurance  contracts;  therefore.  Rule  6e- 
3(T)'s  corresponding  provisions 
presumably  were  adopted  in  recognition 
of  the  same  factors.  State  insurance 
regulators  have  much  the  same 
authority  with  respect  to  variable 
annuity  separate  accounts  as  they  have 
with  respect  to  variable  life  insurance 
separate  accounts.  Insurers  generally 
assume  both  mortality  and  expense  risks 
under  variable  annuity  contracts. 
Therefore,  variable  annuity  contracts 
pose  some  of  the  same  kinds  of  risks  to 
insurers  as  variable  life  insurance 
contracts.  The  Commission  staff  has  not 
addressed  the  general  issue  of  state 
insurance  regulators'  authority  in  the 
context  of  variable  annuity  contracts, 
and  has  not  developed  a  single 
comprehensive  exemptive  rule  for 
variable  annuity  contracts. 

12.  The  Insurance  Trusts'  sale  of 
shares  of  Insurance  Funds  to  Qualified 
Plans  or  the  Manager  and  its  affiliates 
will  not  have  any  impact  on  the  relief 
requested  herein  in  this  regard.  Shares 
of  the  Insurance  Funds  sold  to  Qualified 
Plans  would  be  held  by  the  trustees  of 
such  Plans.  The  exercise  of  voting  rights 
by  Qualified  Plans,  whether  by  the 
trustees,  by  participants,  by 
beneficiaries,  or  by  investment 
managers  engaged  by  the  Plans,  does  not 
present  the  type  of  issues  respecting  the 
disregard  of  voting  rights  that  are 
presented  by  variable  life  separate 
accounts.  With  respect  to  the  Qualified 
Plans,  which  are  not  registered  as 
investment  companies  under  the  1940 
Act,  there  is  no  requirement  to  pass 
through  voting  rights  to  Plan 
participants.  Similarly,  the  Manager  and 
its  affiliates  are  not  subject  to  any  pass- 
through  voting  requirements. 
Accordingly,  unlike  the  case  with 
insurance  company  separate  accounts, 
the  issue  of  the  resolution  of  material 
irreconcilable  conflicts  with  respect  to 
voting  is  not  present  with  Qualified 
Plans  or  the  Manager  and  its  affiliates. 

13.  Applicants  assert  that  shared 
funding  by  unaffiliated  insurance 
companies  does  not  present  any  issues 
that  do  not  already  exist  where  a  single 
insurance  company  is  licensed  to  do 
business  in  several  or  all  states.  A 
particular  state  insurance  regulatory 
body  could  require  action  that  is 
inconsistent  with  the  requirements  of 
other  states  in  which  the  insurance 
company  offers  its  policies.  The  fact  that 
different  Participating  Insurance 
Companies  may  be  domiciled  in 
different  states  does  not  create  a 
significantly  different  or  enlarged 
problem. 

14.  Applicants  further  assert  that 
shared  funding  by  unaffiliated 
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Participating  Insurance  Companies  is.  in 
this  respect,  no  different  than  the  use  of 
the  same  investment  cnmpanv  as  the 
funding  vehicle  for  affiliated 
Participating  hisurance  Companies, 
which  Rules  Be-2(hl(15)  and  Be- 
3(T)(b](15)  under  the  1940  .Act  permit 
under  various  f:ircumstances,  .Affiliated 
Participating  Insurance  Companies  may 
be  domiciled  in  different  states  and  be 
subject  to  differing  state  law 
requirements  Affiliation  does  not 
reduce  the  potential,  if  any  exists,  for 
differences  in  state  regulatory' 
requirements,  in  any  event,  the 
( (inditions  discussed  below  are 
designed  to  safeguard  against  and 
provide  procedures  for  resolving  any 
adverse  effects  that  differences  among 
state  regulatory  requirements  may 
produce. 

1")   .Applicants  assert  that  the  right 
under  Rules  Be-2(b)(15j  and  be- 
,i(T)(bKl5)  of  an  insurance  company  to 
disregard  contrac  t  owners'  voting 
instruc  turns  does  not  raise  any  issues 
different  from  those  raised  by  the 
authoritv  of  state  insurance 
administrators  over  separate  accounts. 
Cnder  Rules  6t-2{b)(15)  and  6(-- 
,ilT)(b)(15).  an  insurer  can  disregard 
contract  owner  voting  instructions  only 
with  respect  to  certain  specified  items 
and  under  certain  specified  conditions. 
Affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  the  advisability  or 
legalitv  of  a  change  in  investment 
policies,  principal  underwriter,  or 
investment  adviser  initiated  by  contract 
owners.  The  potential  for  disagreement 
is  limited  by  the  requirements  in  Rules 
6e-2  and  6e-3(T)  that  the  insurance 
company's  disregard  of  voting 
instructions  be  reasonable  and  based  on 
specific  good  faith  determinations. 
However,  a  particular  Participating 
Insurance  Company's  disregard  of 
voting  instructions,  nevertheless,  could 
conflict  with  the  majority  of  contract 
owner  voting  instructions.  The 
Participating  Insurance  Company's 
action  could  arguably  be  different  than 
the  determination  of  all  or  some  of  the 
other  Participating  Insurance 
Companies  (including  affiliated 
insurers)  that  the  contract  owners 
voting  instructions  should  prevail,  and 
could  either  preclude  a  majority  vote 
approving  the  change  or  could  represent 
a  minority  view.  If  the  Participating 
Insurance  Company's  judgment 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the 
Participating  Insurance  Companv  may 
be  required,  at  an  Insurance  Trust's 
election,  to  withdraw  its  separate 
account's  investment  in  that  Insurance 


Trust,  and  no  i  harge  or  [)enalty  would 
be  imposed  as  <i  result  of  such 
withdrawal 

Ih  With  respei  t  to  \  oting  rights,  it  is 
possible  to  provuie  an  eiiiiitable  means 
of  giv  ing  siH.h  M)ting  rights  to  contracit 
owners  and  to  Qualified  Plans  and  the 
Manager  and  it>  affiliates.  The  transfer 
agent(.>l  tor  the  insurance  Funds  will 
inform  each  shareholder,  inc  hiding  each 
.Separate  Account,  each  Qualified  Plan, 
and  the  Manager  and  its  affiliates,  of  its 
share  ownership,  in  an  Insuram  e  P'und, 
Each  Participating  lnsuran(  e  Company 
will  then  solicit  voting  instructions  in 
accordance  with  the  ■pass-through" 
voting  re()uireinent   Investment  bv 
Qualified  Plans  in  auv  Insurance  Fund 
will  similarlv  present  no  conflict.  The 
likelihiMxl  that  voting  instructions  of 
insurance  i  ouipaiu  i  ontract  owners 
will  ever  he  disregarded  or  the  possible 
withdrawal  referred  to  immediatelv 
above  is  extremely  remote  and  this 
possibility  will  he  known,  through 
prospectus  disclosure,  to  any  Qualified 
Plan  choosing  to  invest  in  an  Insurance 
Fund.  Moreover,  even  if  a  material 
irrecom  liable  connic  t  involving 
Qualified  Plans  arises,  the  Qualified 
Plans  may  simply  redeem  their  shares 
and  make  alternative  investments.  Votes 
cast  bv  the  Qualified  Plans,  of  course, 
cannot  be  disregarded  hut  mu.st  be 
counted  and  given  effect, 

17,  Applicants  assert  that  there  is  no 
reasrm  why  the  investment  policies  of 
an  Insurance  Fund  would  or  should  be 
materially  different  from  what  they 
would  or  should  he  if  such  Insurance 
Fund  funded  only  variable  annuity 
contracts  or  variable  life  insurance 
policies,  wht^ther  flexible  premium  or 
scheduled  premium  policies.  Each  type 
of  insurance  product  is  designed  as  a 
long-term  investment  program. 
.Similarly,  the  investment  strategy  of 
Qualified  Plans  {if.,  long-term 
investment)  coincides  with  that  of 
variable  contrac  ts  and  should  not 
increase  the  potential  for  conflicts.  Each 
of  the  Insurance  Funds  will  be  managed 
to  attempt  to  achieve  its  investment 
objective,  and  not  to  favor  or  disfavor 
any  particular  Participating  Insurance 
Oimpanv  or  type  of  insurance  product 
or  other  investor.  There  is  no  reason  to 
believe  that  different  features  of  various 
types  of  contracts  will  lead  to  different 
investment  policies  for  different  types  of 
variable  contracts.  The  sale  and  ultimate 
success  of  all  variable  insurance 
products  depends,  at  least  in  part,  on 
satisfactory  investment  performance, 
which  provides  an  incentive  for  the 
Participating  Insurance  Company  to 
seek  optimal  investment  performance. 

18.  Furthermore,  .Applicants  assert 
that  no  one  investment  strategy  can  be 


identified  as  appropriate  to  a  particular 
insurance  product.  Each  pool  of  variable 
annuity  and  variable  life  insurance 
contract  owners  is  composed  of 
individuals  of  diverse  financial  status, 
age.  insurance  and  investment  goals.  An 
underlying  hind  supporting  even  one 
type  of  insurance  product  must 
accommodate  these  diverse  factors  in 
order  to  attract  and  retain  purchasers. 
Permitting  mixed  and  shared  funding 
will  provide  economic  justification  for 
the  growth  of  the  Insurance  Funds.  In 
addition,  permitting  mixed  and  shared 
funding  will  facilitate  the  establishment 
of  additicmal  Insurance  Funds  serving 
diverse  goals.  The  broader  base  of 
contract  owners  and  shareholders  can 
also  be  expected  to  provide  economic 
justification  for  the  creation  of 
additional  series  of  each  Insurance  Trust 
with  a  greater  variety  of  investment 
objectives  and  policies. 

19.  Applicants  note  that  Section 
817(h)  of  the  (;ode  is  the  only  section  in 
the  Code  where  separate  accounts  are 
discussed.  Section  817(h)  imposes 
certain  diversification  standards  on  the 
underlying  assets  of  variable  annuity 
contracts  and  variable  life  contracts  held 
in  the  portfolios  of  management 
investment  companies.  Treasury 
Regulation  1.817-5.  which  established 
diversification  requirements  for  such 
portfolios,  specifically  permits,  in 
paragraph  (0(3),  among  other  things, 

qualified  pension  or  retirement  plans" 
and  separate  accounts  to  share  the  same 
underlying  management  investment 
companv.  Therefore,  neither  the  Code 
nor  the  treasury  Regulations  thereunder 
present  any  inherent  conflicts  of  interest 
if  Qualified  Plans,  Separate  Accounts 
and  the  Manager  and  its  affiliates  all 
invest  in  the  same  underlying  fund. 

20.  Applicants  assert  that  the  ability 
of  the  Insurance  Trusts  to  sell  the 
respective  shares  of  their  Insurance 
Funds  directly  to  Qualified  Plans  or  the 
Manager  and  its  affiliates  does  not 
create  a  "senior  security,"  as  such  term 
is  defined  under  Section  18(g)  of  the 
1940  Act,  with  respect  to  any  contract 
owner  as  opposed  to  a  participant  under 
a  Qualified  Plan  or  the  Manage.-  and  its 
affiliates.  As  noted  above,  regardless  of 
the  rights  and  benefits  of  contract 
owners  or  Plan  participants,  the 
Separate  Accounts.  Qualified  Plans  and 
the  Manager  and  its  affiliates  have  rights 
only  with  respect  to  their  respective 
shares  of  the  Insurance  Funds.  They  can 
only  redeem  such  shares  at  net  asset 
value.  No  shareholder  of  any  of  the 
Insurance  Funds  has  any  preference 
over  any  other  shareholder  with  respect 
to  distribution  of  assets  or  payment  of 
dividends. 
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21.  Applicants  have  considered 
whether  there  are  any  conflicts  between 
the  contract  owners  of  separate  accounts 
and  the  participants  under  Qualified 
Plans,  the  Manager  or  its  affiliates  with 
respect  to  the  state  insurance 
commissioners'  veto  powers  (direct  with 
respect  to  variable  life  and  indirect  with 
respect  to  variable  annuities)  over 
investment  objectives.  The  basic 
premise  of  shareholder  voting  is  that  not 
all  shareholders  agree  with  a  particular 
proposal.  This  does  not  mean  that  there 
are  any  inherent  conflicts  of  interest 
between  shareholders.  The  state 
insurance  commissioners  have  been 
given  the  veto  power  in  recognition  of 
the  fact  that  insurance  companies 
cannot  simply  redeem  their  separate 
accounts  out  of  one  fund  and  invest  in 
another.  Time-consuming,  complex 
transactions  must  be  undertaken  to 
accomplish  such  redemptions  and 
transfers.  On  the  other  hand,  the 
trustees  of  Qualified  Plans  can  quickly 
make  the  decision  to  redeem  and  then 
implement  the  redemption  of  their 
Plans'  shares  from  the  Insurance  Funds 
and  reinvest  in  another  funding  vehicle 
without  the  same  regulatory 
impediments,  or,  as  is  the  case  with 
most  Qualified  Plans,  even  hold  cash 
pending  suitable  investment.  Based  on 
the  foregoing.  Applicants  have 
concluded  that,  even  if  there  should 
arise  issues  where  the  interests  of 
contract  owners  and  Qualified  Plans  are 
in  conflict,  these  issues  can  be  resolved 
almost  immediately  in  that  the  trustees 
of  the  Qualified  Plans  can,  on  their  own. 
redeem  shares  out  of  the  Insurance 
Funds.  The  Manager  and  its  affiliates 
can  similarly  redeem  their  shares  out  of 
the  Insurance  Funds  and  make 
alternative  investments  at  any  time. 

22.  Applicants  considered  whether 
there  is  a  potential  for  future  conflicts 
of  interests  between  Separate  Accounts 
and  Qualified  Plans  created  by  future 
changes  in  the  tax  laws.  Applicants  do 
not  see  any  greater  potential  for  material 
irreconcilable  conflicts  arising  between 
the  interest  of  participants  under 
Qualified  Plans  and  contract  owners  of 
Separate  Accounts  from  possible  future 
changes  in  the  federal  tax  laws  than  that 
which  already  exists  between  variable 
annuity  contract  owners  and  variable 
life  insurance  contract  owners. 

23.  Applicants  assert  that  permitting 
an  Insurance  Trust  to  sell  shares  of  its 
Insurance  Funds  to  the  Manager  and  its 
affiliates  in  compliance  with  Treas.  Reg. 
1.817-5  will  enhance  Insurance  Trust 
management  without  raising  significant 
concerns  regarding  material 
irreconcilable  conflicts.  Applicants 
assert  that,  unlike  the  circumstances  of 
many  investment  companies  that  serve 


Federal  Register /Vol.  68,  No.  203 /Tuesday,  October  21,  2003  /  Notices 


60131 


as  underlying  investment  media  for 
variable  insurance  products,  the 
Insurance  Trusts  may  be  deemed  to  lack 
an  insurance  company  "promoter"  for 
purposes  of  Rule  14a-2  under  the  Act.  • 
It  is  anticipated  that  many  other 
Insurance  Trusts  may  lack  an  insurance 
company  promoter.  Accordingly. 
Applicants  assert  that  such  Insurance 
Trusts  will  be  subject  to  the 
requirements  of  Section  14(a)  of  the 
1940  Act,  which  generally  requires  that 
an  investment  company  have  a  net 
worth  of  $100,000  upon  making  a  public 
offering  of  its  shares. 

24.  Applicants  assert  that  given  the 
conditions  of  Tfeas.  Reg.  1.817-5(i)(3) 
and  the  harmony  of  interest  between  an 
Insurance  Fund,  on  the  one  hand,  and 
its  Manager(s)  and  its  affiliates,  on  the 
other,  little  incentive  for  overreaching 
exists.  Applicants  assert  that  such 
investments  should  not  implicate  the 
concerns  discussed  above  regarding  the 
creation  of  material  irreconcilable 
conflicts.  Instead.  Applicants  assert  that 
permitting  investment  by  the  Manager 
and  its  affiliates  will  permit  the  orderlv 
cuid  efficient  creation  and  operation  of 
an  Insurance  Fund,  and  reduce  the 
expense  and  uncertainty  of  using 
outside  parties  at  the  earlv  stages  of 
Insurance  Fund  operations. 

25.  Applicants  assert  that  various 
factors  have  limited  the  number  of 
insurance  companies  that  offer  variable 
contracts.  These  factors  include  the 
costs  of  organizing  and  operating  a 
funding  medium,  the  lack  of  expertise 
with  respect  to  investment  management 
(principally  with  respect  to  stock  and 
money  market  investments)  and  the  lack 
of  name  recognition  by  the  public  of 
certain  Participating  Insurance 
Companies  as  investment  experts.  In 
particular,  some  smaller  life  insurance 
companies  may  not  find  it  economically 
feasible,  or  within  their  investment  or 
administrative  expertise,  to  enter  the 
variable  contract  business  on  their  own. 
Use  of  the  Insiu-ance  Funds  as  a 
common  investment  medium  for 
variable  contracts  and  Qualified  Plans 
would  help  alleviate  these  concerns, 
because  Participating  Insurance 
Companies  and  Qualified  Plans  will 
benefit  not  only  from  the  investment 
and  administrative  expertise  of  CTB,  or 
any  other  investment  manager  to  an 
Insurance  Fund,  but  also  from  the  cost 
efficiencies  and  investment  flexibility 
afforded  by  a  large  pool  of  funds. 
Therefore,  making  the  Insurance  Funds 
available  for  mixed  and  shared  funding 
and  permitting  the  purchase  of 
Insurance  Fund  shares  by  Qualified 
Plans  may  encourage  more  insurance 
companies  to  offer  variable  contracts, 
and  this  should  result  in  increased 


competition  with  respect  to  both 
variable  contract  design  and  pricing, 
which  can  be  expected  to  result  in  more 
product  variation.  Mixed  and  shared 
funding  also  may  benefit  variable 
contract  owners  by  eliminating  a 
significant  portion  of  the  costs  of 
establishing  and  administering  separate 
funds.  Furthermore,  granting  the 
requested  relief  should  result  in  an 
increased  amount  of  assets  available  for 
investment  by  the  Insurance  Funds. 
This  may  benefit  variable  contract 
owners  by  promoting  economies  of 
scale,  by  reducing  risk  through  greater 
diversification  due  to  increased  money 
in  the  Insurance  Trusts,  or  by  making 
the  addition  of  new  Insurance  Funds 
more  feasible. 

26.  Applicants  submit  that,  regardless 
of  the  type  of  shareholder  in  any  of  the 
Insurance  Funds,  the  investment 
advisers  and  subadvisers  are  or  will  be 
contractually  obligated  to  manage  each 
Insurance  Fund  solely  and  exclusively 
in  accordance  with  that  Insurance 
Fund's  investment  objectives  and 
restrictions  as  well  as  with  anv 
guidelines  established  by  the  Board  of 
Trustees  of  the  Trust,  or  by  the  board  of 
directors  or  trustees  of  any  future 
Insurance  Fund  that  is  not  a  series  of  the 
Trust,  as  the  case  may  be.  With  respect 
to  each  Insurance  Fund,  the  investment 
advisers  and  subadvisers  work  with  a 
pool  of  money  and  do  not  take  into 
account  the  identity  of  the  shareholders. 
Thus,  any  current  or  future  Insurance 
Fund  will  be  managed  in  the  same 
manner  as  any  other  mutual  fund. 

Applicants'  Conditions 

1.  A  majority  of  the  Board  of  Trustees 
or  Board  of  Directors  ("Board")  of  each 
Insurance  Trust  shall  consist  of  persons 
who  are  not  "interested  persons"  of  the 
Insurance  Trust,  as  defined  by  Section 
2(a)(l9)  of  the  1940  Act  and  the  rules 
thereunder  and  as  modified  by  anv 
applicable  orders  of  the  Commission, 
except  that  if  this  condition  is  not  met 
by  reason  of  the  death,  disqualification, 
or  bona  fide  resignation  of  any  trustee 
or  director,  then  the  operation  of  this 
condition  shall  be  suspended:  (a)  For  a 
period  of  90  days  if  the  vacancy  or 
vacancies  may  be  filled  by  the  Board:  (b) 
for  a  period  of  150  days  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies:  or  (c)  for  such 
longer  period  as  the  Commission  mav 
prescribe  by  order  upon  application. 

2.  Each  Board  will  monitor  the 
respective  Insiu-ance  Trust  for  the 
existence  of  any  material  irreconcilable 
conflict  among  and  between  the 
interests  of  the  contract  owners  of  all 
Separate  Accounts,  and  of  the  Plan 
participants.  Qualified  Plans,  and  the 
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Manager  or  its  affiliates  investing  in  that 
Insurance  Trust,  and  determine  what 
action,  if  any.  should  be  taken  in 
response  to  such  conflicts.  A  material 
irreconcilable  conflict  may  arise  for  a 
variety  of  reasons,  including:  (a)  An 
action  bv  any  state  insurance  regulatorv 
authority;  (b)  a  change  in  applicable 
federal  or  state  insurance,  tax.  or 
securities  laws  or  regulations,  or  a 
public  ruling,  private  letter  ruling,  no- 
action  or  interpretative  letter,  or  any 
similar  action  by  insurance,  tax,  or 
securities  regulatorv  authorities;  (c)  an 
administrative  or  judicial  decision  in 
anv  relevant  proceeding;  (d)  the  manner 
in  which  the  investments  of  any 
Insurance  Fund  are  being  managed;  (e) 
a  difference  in  voting  instructions  given 
bv  variable  annuity  contract  owners, 
variable  life  insurance  contract  owners. 
Plan  trustees,  or  Plan  participants;  (f)  a 
decision  by  a  Participating  Insurance 
("ompanv  to  disregard  the  voting 
instructions  of  contract  owners;  or  (g)  if 
applicable,  a  decision  by  a  Qualified 
Plan  to  disregard  the  vcting  instructions 
of  Plan  participants. 

3.  Anv  Qualified  Plan  that  executes  a 
fund  participation  agreement  upon 
becoming  an  owner  of  10"..  or  more  of 
the  assets  of  an  Insurancf  Trust,  rinv 
Participating  Insurance  Company,  and 
the  Manager  and  its  affiliates 
(collectively.  "Participants")  will  report 
any  potential  or  existing  conflicts  to  the 
Board.  Each  of  the  Participants  will  be 
responsible  for  assisting  the  Board  in 
carrving  out  the  Board's  responsibilities 
under  these  conditions  bv  providing  the 
Board  with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised.  This  includes,  but  is  not 
limited  to,  an  obligation  by  each 
Participating  Insurance  Company  ('. 
inft)rm  the  Board  whenever  contract 
owner  vtiting  instructions  are 
disregarded  and.  if  pass-through  voting 
is  applicable,  an  obligation  by  each 
Qualified  Plan  that  is  a  Participant  to 
inform  the  Board  whenever  it  has 
determined  to  disregard  Plan  participant 
voting  instructions  The  responsibility 
tn  report  such  information  and  conflicts 
and  to  assist  the  Board  will  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies  and 
Qualified  Plans  investing  in  an 
Insurance  Trust  under  their  agreements 
governing  participation  in  the  Insurance 
Trust,  and  such  agreements  shall 
provide  that  such  responsibilities  will 
be  carried  out  with  a  view  only  to  the 
interests  of  the  contract  owners  or.  if 
applicable.  Plan  participants. 

4   If  it  is  determined  oy  a  majority  of 
the  Board  of  an  Insurance  Trust,  or  a 
nna]ority  of  its  disinterested  trustees  or 
directors,  that  a  material  irreconcilable 


conflict  exists,  the  relevant  Participating 
Insurance  Companies  and  Qualified 
Plans  shall,  at  their  expense  or.  at  the 
discretion  of  a  Manager  to  an  Insurance 
Tnist.  at  that  Manager's  expense,  and  to 
the  extent  reasonably  practicable  (as 
determined  bv  a  majority  of  the 
disinterested  trustees  or  directors),  take 
whatever  steps  are  necessary  to  remed\' 
or  eliminate  the  material  irreconcilable 
conflict,  up  to  and  including:  (a) 
Withdrawing  the  assets  allocable  to 
some  or  all  of  the  Separate  Accounts 
from  the  relevant  Insurance  Trust  or  any 
series  therein  and  reinvesting  such 
assets  in  a  different  investment  medium 
(including  another  Insurance  P'und,  if 
anv);  (h)  in  the  cast?  of  Participating 
Insurance  Companies,  submitting  the 
question  of  w  hether  such  segregation 
should  be  implemented  to  a  vote  of  all 
affected  contract  owners  and,  as 
appropriate,  segregating  the  assets  of 
any  appropriate  group  (i.e..  variable 
dfinuitv  contract  owners  or  variable  life 
insurance  c  ontract  owners  ot  one  or 
more  Participating  Insurance 
Companies)  that  votes  in  favor  of  such 
segregation,  or  offering  to  the  affet:ted 
contract  owners  the  option  of  making 
such  a  change;  and  (c)  establishing  a 
new  registered  management  investment 
{  ompanv  or  managed  separate  account. 
11  a  material  irreconc:ilable  conflict 
arises  because  of  a  Partic:ipating 
Insurance  Company's  decision  to 
disregard  contract  owner  voting 
instructions  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the 
Participating  !nsuranc:e  Company  may 
be  reciuiied.  at  the  Insurance  Trust's 
election,  to  withdraw  its  Separate 
.\(  count's  investment  in  the  Insurance 
Trust,  and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 
If  a  material  irreconcilable  conflict 
arises  because  of  a  Qualified  Plan's 
decision  to  disregard  Plan  participant 
voting  instructions,  if  applicable,  and 
that  decision  represents  a  minority 
position  or  would  preclude  a  majority 
vote,  the  Qu.ilitied  Plan  mav  be 
recpiired.  at  the  election  of  the  Insurance 
Trust,  to  withdraw  its  investment  in  the 
Insurance  Trust,  and  no  charge  or 
penalty  will  be  imposed  as  a  result  of 
such  withdrawal.  The  responsibility  to 
take  remedial  action  in  the  event  of  a 
Board  determination  of  ,i  material 
irreconcilable  conflict  and  to  bear  the 
cost  of  such  remedial  action  shall  be  a 
(  ontractual  obligation  of  till 
PartK  ipating  Insurance  Companies  and 
Qualified  Plans  under  their  agrc^ements 
governing  p.irticipation  in  the  Insurance 
Trust,  and  these  responsibilities  will  be 
carried  out  with  a  view  only  to  the 


interests  of  the  contract  owners  or,  as 
applicable.  Plan  participants. 

For  the  purposes  of  this  Condition  (4), 
a  majority  of  the  disinterested  members 
of  the  Board  shall  determine  whether  or 
not  any  proposed  action  adequately 
remedies  any  material  irreconcilable 
conflict,  but  in  no  event  will  the 
Insurance  Trust  or  its  Manager(s}  be 
required  to  establish  a  new  funding 
medium  for  any  variable  contract.  No 
Participating  Insurance  Company  shall 
be  required  by  this  Condition  (4)  to 
establish  a  new  funding  medium  for  any 
variable  contract  if  an  offer  to  do  so  has 
been  declined  by  vote  of  a  majority  of 
contract  owners  materially  adversely 
affected  by  the  material  irrecorxcilable 
conflict.  No  Qualified  Plan  shall  be 
required  by  this  Condition  (4)  to 
establish  a  new  funding  medium  for 
such  Qualified  Plan  if  (a)  a  majority  of 
Plan  participants  materially  and 
adversely  affected  by  the  material 
ir'-econcilable  conflict  vote  to  decline 
such  offer  or  (b)  pursuant  to  governing 
Plan  documents  and  applicable  law.  the 
Plan  makes  such  decision  without  Plan 
participant  vote. 

5.  The  Board's  determination  of  the 
existence  of  a  material  irreconcilable 
conflict  and  its  implications  shall  be 
made  known  promptly  in  writing  to  all 
Participants. 

6.  Participating  insurance  companies 
will  provide  pass-through  voting 
privileges  to  all  variable  contract  owners 
whose  contracts  are  funded  through  a 
registered  separate  account  for  so  long 
as  the  Commission  continues  to 
interpret  the  1940  Act  as  requiring  pass- 
through  voting  privileges  for  variable 
contract  owners.  However,  as  to  variable 
contracts  issued  by  unregistered 
Separate  Accounts,  pass-through  voting 
privileges  will  be  extended  to  contract 
owners  to  the  extent  granted  by  the 
issuing  insurance  company. 
Accordingly,  such  Participating 
Insurance  Companies  will  vote  shares  of 
each  Insurance  Fund  held  in  their 
registered  separate  accounts  in  a  manner 
consistent  with  voting  instructions 
timely  received  from  such  contract 
owners.  Each  Participating  Insurance 
Company  will  vote  shares  of  each 
Insurance  Fund  held  in  its  registered 
Separate  Accounts  for  which  no  timely 
voting  instructions  are  received,  as  well 
as  shares  held  by  any  such  registered 
Separate  Account,  in  the  same 
proportion  as  those  shares  for  which 
voting  instructions  are  received. 
Participating  insurance  companies  shall 
be  responsible  for  assuring  that  each  of 
their  Separate  Accounts  investing  in  an 
Insurance  Trust  calculates  voting 
privileges  in  a  manner  consistent  with 
all  other  Participating  Insurance 
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Companies.  The  obligation  to  vote  an 
Insurance  Trust's  shares  and  to  calculate 
voting  privileges  in  a  manner  consistent 
with  all  other  registered  Separate 
Accounts  investing  in  an  Insurance 
Trust  shall  be  a  contractual  obligation  of 
all  Participating  Insurance  Companies 
under  their  agreements  governing 
participation  in  the  Insurance  Trust. 
"Each  Plan  will  vote  as  required  by 
applicable  law  and  governing  Plan 
documents. 

7.  An  Insurance  Trust  will  notify  all 
Participating  Insurance  Companies  and 
Qualified  Plans  that  disclosure 
regarding  potential  risks  of  mixed  and 
shared  funding  may  be  appropriate  in 
prospectuses  for  any  of  the  Separate 
Accounts  and  in  Plan  documents.  Each 
Insurance  Trust  shall  disclose  in  its 
prospectus  that:  (a)  Shares  of  the 
Insurance  Trust  are  offered  to  insurance 
company  separate  accounts  which  fund 
both  variable  aimuity  and  variable  life 
insurance  contracts,  and  to  Qualified 
Plans;  (b)  due  to  differences  of  tax 
treatment  or  other  considerations,  the 
interests  of  various  contract  owners 
participating  in  the  Insurance  Trust  and 
the  interests  of  Qualified  Plans  investing 
in  the  Insurance  Trust  might  at  some 
time  be  in  conflict;  and  (c)  the  Board 
will  monitor  the  Insurance  Trust  for  any 
material  conflicts  and  determine  what 
action,  if  any,  should  be  taken. 

a.  All  reports  received  by  the  Board  of 
potential  or  existing  conflicts,  and  all 
Board  action  with  regard  to  determining 
the  existence  of  a  conflict,  notifying 
Participants  of  a  conflict,  and 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
of  the  Board  or  other  appropriate 
records,  and  such  minutes  or  other 
records  shall  be  made  available  to  the 
Commission  upon  request. 

9.  If  and  to  the  extent  Rule  6e-2  and 
Rule  6e-3(T)  under  the  1940  Act  are 
amended,  or  Rule  6e-3  is  adopted,  to 
provide  exemptive  relief  from  any 
provision  of  the  1940  Act  or  the  rules 
thereunder  with  respect  to  mixed  or 
shared  funding  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  in  this  Application,  then  each 
Insurance  Trust  and/or  the  Participating 
Insurance  Companies,  as  appropriate, 
shall  take  such  steps  as  may  be 
necessary  to  comply  with  Rule  6e-2  and 
Rule  6e-3(T),  as  amended,  and  Rule  6e- 
3,  as  adopted,  to  the  extent  such  rules 
are  applicable. 

10.  Each  Insurance  Trust  will  comply 
with  all  provisions  of  the  1940  Act 
requiring  voting  by  shareholders 
(which,  for  these  purposes,  shall  be  the 
persons  having  a  voting  interest  in  the 
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shares  of  that  Insiurance  Trust),  and  in 
particular  each  Insurance  Trust  will 
either  provide  for  annual  meetings 
(except  insofar  as  the  Commission  may 
interpret  Section  16  of  the  1940  Act  not 
to  require  such  meetings)  or  comply 
with  Section  16(c)  of  the  1940  Act  ' 
(although  the  Trust  is  not  one  of  the 
trusts  described  in  Section  16(c)  of  the 
1940  Act)  as  well  as  with  Section  16(a) 
of  the  1940  Act  and,  if  and  when 
applicable.  Section  16(b)  of  the  1940 
Act.  Further,  each  Insurance  Trust  will 
act  in  accordance  with  the 
Commission's  interpretation  of  the 
requirements  of  Section  16(a)  of  the 
1940  Act  with  respect  to  periodic 
elections  of  directors  (or  trustees)  and 
with  whatever  rules  the  Commission 
may  promulgate  with  respect  thereto. 

11.  As  long  as  the  Commission 
continues  to  interpret  the  1940  Act  as 
requiring  pass-through  voting  privileges 
for  variable  contract  owners,  the 
Manager  and  its  affiliates  will  vote  its 
shares  in  the  same  proportion  as  all 
contract  owners  having  voting  rights 
with  respect  to  the  relevant  Insurance 
Trust;  provided,  however,  that  the 
Manager  and  its  affiliates  shall  vote 
their  shares  in  such  other  manner  as 
may  be  required  by  the  Commission  or 
its  staff. 

12.  The  Participants  shall  at  least 
annually  submit  to  the  Board  of  an 
Insurance  Trust  such  reports,  materials 
or  data  as  the  Board  may  reasonably 
request  so  that  it  may  fully  carr>'  out  the 
obligations  imposed  upon  it  by  the 
conditions  contained  in  the  Application 
and  said  reports,  materials  and  data 
shall  be  submitted  more  frequently,  if 
deemed  appropriate,  by  the  Board.  The 
obligations  of  a  Participant  to  provide 
these  reports,  materials  and  data  to  the 
Board  of  the  Insurance  Trust  when  it  so 
reasonably  requests,  shall  be  a 
•contractual  obligation  of  all 
Participating  Insurance  Companies  and 
Qualified  Plans  under  their  agreements 
governing  participation  in  each 
Insurance  Trust. 

13.  If  a  Qualified  Plan  should  become 
an  owner  of  10%  or  more  of  the  assets 
of  an  Insurance  Fund,  the  Insurance 
Trust  shall  require  such  Plan  to  execute 
a  participation  agreement  with  such 
Insurance  Trust  which  includes  the 
conditions  set  forth  herein  to  the  extent 
applicable.  A  Qualified  Plan  will 
execute  an  application  containing  an 
acknowledgment  of  this  condition  upon 
such  Plan's  initial  purchase  of  the 
shares  of  any  Insurance  Fund. 

14.  Any  snares  of  an  Insurance  Fund 
purchased  by  the  Manager  or  its 
affiliates  will  be  automatically 
redeemed  if  and  when  the  Manager's 
investment  management  agreement 


terminates,  and  to  the  extent  required  by 
the  applicable  Treasury-  Regulations. 
Neither  the  Manager  nor  its  affiliates 
will  sell  such  shares  of  the  Insurance 
Fund  to  the  public. 

15.  A  Participating  Insurance 
Company,  or  any  affiliate,  will  maintain 
at  its  home  office,  available  to  the 
Commission:  (a)  A  list  of  its  officers, 
directors  and  employees  who 
participate  directly  in  the  management 
or  administration  of  the  Insurance 
Trusts  or  any  variable  annuity  or 
variable  life  insurance  separate  account, 
organized  as  a  unit  investment  trust, 
that  invests  in  the  Insurance  Trusts  and/ 
or  (b)  a  list  of  its  agents  who.  as 
registered  representatives,  offer  and  sell 
the  variable  annuity  and  variable  life 
contracts  funded  through  such  a 
Separate  Atcount.  These  individuals 
will  continue  to  be  subject  to  the 
automatic  disqualification  provisions  of 
Section  9(a). 

Conclusion 

For  the  reasons  and  upon  the  facts 
summarized  above,  Applicants  assert 
that  the  requested  exemptions  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairlv 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  03-26447  Filed  10-20-03;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Public  Federal  Regulatory 
Enforcement  Fairness  Round^ble; 
Region  III  Regulatory  Fairness  Board 

The  Small  Business  Administration 
Region  III  Regulatory  Fairness  Board 
and  the  SB  A  Office  of  the  National 
Ombudsman  will  hold  a  Public 
Roundtable  on  Thursday,  October  30. 
2003  at  8:30  a.m.  at  Aimapolis  City 
Council  Chamber.  City  Hall,  2nd  Floor, 
Duke  of  Gloucester  Street,  Annapolis, 
MD  21401,  to  provide  small  business 
owners  and  representatives  of  trade 
associations  with  an  opportunity  to 
share  information  concerning  the 
federal  regulatory  enforcement  and 
compliance  environment. 

Anyone  wishing  to  attend  or  to  make 
a  presentation  must  contact  Oliver  J. 
Phillips  in  writing  or  by  fax,  in  order  to 
be  put  on  the  agenda.  Oliver  J.  Phillips, 
Chief  of  Business  Development,  SBA 
Baltimore  District  Office,  10  S.  Howard 
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Street.  Suite  6220.  Baltimore,  MD 
21201,  phone  (410)  962-6195  x337,  fax 
(410)  962-1805.  e-mail; 
oliver.phillips@sba.gov. 

For  more  information,  see  our  Web 
site  at  http://v\'ww. sba.gov/ombudsman. 

Dated;  October  10.  2003. 
Peter  Sonim. 

Sational  Ombudsman  lActingl. 

IFR  Doc.  03-26462  Filed  10-20-03;  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Notice  4517] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Eurasia  Professional  Exchanges  and 
Training  Program  for  Armenia, 
AzertMijan,  Belarus,  Georgia, 
Kazakhstan,  the  Kyrgyz  Republic, 
Moldova,  Russia,  Tajil(istan,  Ultraine 
and  Uzbelcistan 

summary:  The  Office  of  Citizen 
Exchanges  of  the  Bureau  of  Educational 
and  Cultural  Affairs  (the  Bureau)  invites 
applicants  to  submit  proposals  that 
encourage  the  growth  of  democratic 
institutions  in  Armenia,  Azerbaijan. 
Belarus,  Georgia.  Kazakhstan,  the 
Kyrgyz  Republic.  Moldova.  Russia, 
Tajikistan,  Ukraine,  and  l^zbekistan.  For 
this  competition,  single  country  projects 
onlv  are  eligible  for  support.  U.S. -based 
public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  Internal  Revenue  code 
section  26  U.S.C.  501(c)(3)  may  submit 
proposals  that  support  international 
projects  in  the  United  States  and 
overseas  involving  current  or  potential 
leaders. 

Important  Note:  This  Request  for  Grant 
Proposals  contains  language  in  the 
■Shipment  and  Deadline  for  Proposals" 
section  that  is  signiflcantlv  different  from 
that  used  in  the  past.  Please  pay  special 
attention  to  procedural  changes  as  outlined. 

interested  applicants  should  read  the 
complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  of  Citizen 
Exchanges  or  submitting  proposals. 
Once  the  RFGP  deadline  has  passed. 
Office  of  Citizen  Exchanges  staff  may 
not  discuss  this  competition  with 
applicants  until  after  the  Bureau 
program  and  project  review  process  has 
been  completed. 

Announcement  Title  and  Sumber  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  "Eurasia  Professional  Exchanges  and 
Training  Program"  (PET)  and  number 
ECA/PE/C/EuR-04-33. 


FOR  FURTHER  INFORMATION  CONTACT: 

Interested  organizations/institutions 
mav  contact  the  Office  of  Citizen 
Exchanges,  Room  220,  SA-44.  U.S. 
Department  of  State,  301  4th  Street, 
S\V.,  Washington,  DC  20547,  Attention: 
Eurasia  Professional  Exchanges  and 
Training  Program,  telephone  number 
(202)  401-6884,  fax  number  (202)  619- 
4350  to  request  a  Solicitation  Package. 
The  Solicitation  Package,  which 
includes  the  Request  for  Grant  Proposals 
(RFGP),  the  Proposal  Submission 
Instructions  (PSl)  and  the  diversity 
statement,  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation. 

For  spt;cific  inquiries,  please  contact 
Bureau  program  officers  bv  phone  or  e- 
maii;  Kendra  Davis  (202)  619-5328 
(kldavis@pd.state.gov);  Heru-y  Scott 
(202)  619-5327  (hscott@pd.state.gov]: 
Michael  George  (202)  619-5330 
(mdgeorge@pd.state.gov):  Brent  Beemer 
(202)  401-6887  (bheemer@pd.state.gov]. 
(Note:  Please  refer  to  the  specific 
program  theme  under  "Program 
Information"  to  identif\'  which  program 
officer  you  should  contact.) 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  mav  be  downloaded  from  the 
Bureau's  Web  site  at  http:// 
exchanges. state  gov/education/RFGPs. 
Please  read  all  information  before 
downloading. 

General  Program  Guidelines:  This 
competition  is  based  on  the  premise  that 
people-to-people  exchanges  encourage 
and  strengthen  democratic  initiatives 
and  nurture  the  social,  political  and 
economic  development  of  societies. 
Exchanges  and  training  programs 
supported  by  institutional  grants  from 
the  Bureau  should  operate  at  two  levels: 
Thev  should  enhance  institutional 
partnerships,  and  thev  should  offer 
practical  information  and  experience  to 
individuals  and  groups  to  assist  them 
with  their  professional  responsibilities. 
Strong  proposals  usually  have  the 
following  characteristics: 

•  A  proven  track  record  of  working  in 
the  proposed  issue  area  and  country: 

•  Experienced  staff  with  language 
facilitv  and  a  commitment  by  the  staff 
to  monitor  projects  locally  to  ensure 
implementation: 

•  A  clear,  convincing  plan  showing 
how  permanent  results  will  be 
accomplished  as  a  result  of  the  activity 
funded  bv  the  grant:  and 

•  A  post-grant  plan  that  includes 
activities  that  will  take  place  after  the 
Bureau-funded  grant  has  concluded. 
(See  Review  Criterion  #5  below  for  more 
information  on  post-grant  activities.) 


•  A  detailed  assessment  of  project 
needs  and  feasibility.  Proposals  that 
include  costs  or  time  for  a  needs 
assessment  may  be  deemed  less 
competitive. 

Applicants  should  identify  the  local 
organizations  and  individuals  in  the 
counterpart  country  with  whom  they  are 
proposing  to  collaborate  and  describe  in 
detail  previous  cooperative 
programming  and/or  contacts.  Specific 
information  about  the  counterpart 
organizations'  activities  and 
accomplishments  should  be  included  in 
the  section  under  "Institutional 
Capacity"  (See  Review  Criterion  #  2 
below).  Proposals  should  contain  letters 
of  support  tailored  to  the  proposed 
project  from  foreign-country  partner 
organizations.  Applicants  should  clearly 
outline  in  the  narrative  the  foreign 
partner's  role  and  responsibilities  in 
project  management  and 
implementation. 

Proposal  narratives  must  clearly 
demonstrate  an  organization's 
commitment  to  consult  closely  with  the 
designated  program  officer  at  Bureau  of 
Educational  and  Cultural  Affairs,  and 
with  Public  Affairs  Sections  at  U.S. 
Embassies.  Proposal  narratives  must 
confirm  that  all  materials  developed  for 
the  project  will  acknowledge  Bureau 
funding  for  the  program  as  well  as  a 
commitment  to  invite  representatives  of 
the  Embassy  and/or  Consulate  to 
participate  in  various  program  sessions/ 
site  visits.  Please  note  that  this  will  be 
a  formal  requirement  in  all  final  grant 
awards. 

Suggested  Program  Designs 

Bureau-supported  exchanges  may 
include  internships;  study  tours;  short- 
term,  non-technical  experiential 
learning;  extended  and  intensive 
workshops;  and  seminars  taking  place 
in  the  United  States  or  overseas. 
Examples  of  program  activities  include: 

1.  A  U.S. -based  program  that 
includes:  Orientation  to  program 
purposes  and  to  U.S.  society:  study 
tour/site  visits:  professional  internships/ 
placements:  interaction  and  dialogue; 
hands-on  training:  professional 
development:  and  action  plan 
development.  Proposals  that  include 
U.S. -based  training  will  receive  the 
highest  priority. 

2.  Capacity-building/training-of- 
trainer  (TOT)  workshops  to  help 
participants  to  identify  priorities,  create 
work  plans:  strengthen  professional  and 
volunteer  skills:  share  their  experience 
with  committed  people  within  each 
countrv:  and  become  active  in  a 
practical  and  valuable  way. 

3.  Site  visits  by  U.S.  facilitators/ 
experts  to  monitor  projects  in  the  region 
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and  to  provide  additional  training  and 
consultations  as  needed. 

Activities  ineligible  for  support:  The 
Office  does  not  support  proposals 
limited  to  conferences  or  seminars  [i.e., 
one  to  fourteen-day  programs  with 
plenary  sessions,  main  speakers,  panels, 
and  a  passive  audience).  It  will  support 
conferences  only  when  they  are  a  small 
part  of  a  larger  project  in  duration  that 
is  receiving  Bureau  funding  from  this 
competition.  No  funding  is  available 
exclusively  to  send  U.S.  citizens  to 
conferences  or  conference-type  seminars 
overseas;  nor  is  funding  available  for 
bringing  foreign  nationals  to 
conferences  or  to  routine  professional 
association  meetings  in  the  United 
States. 

Selection  of  Participants 

All  grant  proposals  should  clearly 
describe  the  type  of  persons  that  will 
participate  in  the  program  as  well  as  the 
participant  selection  process.  For 
programs  that  include  U.S.  internships, 
applicants  should  submit  letters  of 
support  from  host  institutions.  In  the 
selection  of  foreign  participants,  the 
Bureau  and  U.S.  Embassies  retain  the 
right  to  review  all  participant 
nominations  and  to  accept  or  refuse 
participants  recommended  by  grantee 
institutions.  When  American 
participants  are  selected,  grantee 
institutions  must  provide  their  names 
and  brief  biographical  data  to  the  Office 
of  Citizen  Exchanges.  Priority  in  two- 
way  exchange  proposals  will  be  given  to 
foreign  participants  who  have  not 
previously  traveled  to  the  United  States. 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  "Adherence 
with  J-1  Visa  Regulations"  below. 

Program  Data  Requirements 

Organizations  awarded  grants  will  be 
required  to  maintain  specific  data  on 
program  participants  and  activities  in  an 
electronically  accessible  database  format 
that  can  be  shared  with  the  Bureau  as 
required.  At  a  minimum,  the  data  must 
include  the  following: 

(1)  Name,  address,  contact 
information  and  biographic  sketch  of  all 
persons  who  travel  internationally  on 
funds  provided  by  the  grant  or  who 
benefit  from  the  grant  funding  but  do 
not  travel. 

(2)  Itineraries  of  international  and 
domestic  travel,  providing  dates  of 
travel  and  cities  in  which  any  exchange 
experiences  take  place. 

Adherence  to  All  Regulations 
Governing  the  J  Visa 

The  Office  of  Citizen  Exchanges  of  the 
Bureau  of  Educational  and  Cultural  * 
Affairs  is  the  official  program  sponsor  of 


the  exchange  program  covered  by  this 
RFGP,  and  an  employee  of  the  Biu"eau 
will  be  the  "Responsible  Officer"  for  the 
program  under  the  terms  of  22  CFR  part 
62,  which  covers  the  administration  of 
the  Exchange  Visitor  Program  (J  visa 
program).  Under  the  terms  of  22  CFR 
part  62,  organizations  receiving  grants 
under  this  RFGP  will  be  third  parties 
"cooperating  with  or  assisting  the 
sponsor  in  the  conduct  of  the  sponsor's 
program."  The  actions  of  grantee 
program  organizations  shall  be 
"imputed  to  the  sponsor  in  evaluating 
the  sponsor's  compliance  with"  22  CFR 
part  62.  Therefore,  the  Bureau  expects 
that  any  organization  receiving  a  grant 
under  this  competition  will  render  all 
assistance  necessary  to  enable  the 
Bureau  to  fully  comply  with  22  CFR 
part  62  et  seq. 

The  Bureau  of  Educational  and 
Cultural  Affairs  places  great  emphasis 
on  the  secure  and  proper  administration 
of  Exchange  Visitor  (J  visa)  Programs 
and  adherence  by  grantee  program 
organizations  and  program  participants 
to  all  regulations  governing  the  ]  visa 
program  status.  Therefore,  proposals 
should  explicitly  state  in  writing  that 
the  applicant  is  prepared  to  assist  the 
Bureau  in  meeting  all  requirements 
governing  the  administration  of 
Exchange  Visitor  Programs  as  set  forth 
in  22  CFR  part  62.  If  your  organization 
has  experience  as  a  designated 
Exchange  Visitor  Program  Sponsor,  the 
applicant  should  discuss  its  record  of 
compliance  with  22  CFR  part  62  et  seq., 
including  the  oversight  of  their 
Responsible  Officers  and  Alternate 
Responsible  Officers,  screening  and 
selection  of  program  participants, 
provision  of  pre-arrival  information  and 
orientation  to  participants,  monitoring 
of  participants,  proper  maintenance  and 
security  of  forms,  record-keeping, 
reporting  and  other  requirements. 

The  Office  of  Citizen  Exchanges  will 
be  responsible  for  issuing  DS-2019 
forms  to  participants  in  this  program. 
A  copy  of  the  complete  regulations 
governing  the  administration  of 
Exchange  Visitor  (J)  programs  is 
available  at  http://exchanges.state.gov 
or  from:  United  States  Department  of 
State,  Office  of  Exchange  Coordination 
and  Designation,  ECA/EC/ECD— SA^4. 
Room  734,  301  4th  Street,  SW., 
Washington,  DC  20547,  Telephone: 
(202)  401-9810,  FAX:  (202)  401-9809. 

Evaluation 

In  general,  evaluation  should  occur 
throughout  the  project.  The  evaluation 
should  incorporate  an  assessment  of  the 
program  from  a  variety  of  perspectives. 
Specifically,  project  assessment  efforts 
will  focus  on:  (a)  Determining  if 


objectives  are  being  met  or  have  been 
met.  (b)  identifying  any  other  related 
training  needs,  and  (c)  assessing  if  the 
project  has  effectively  identified 
resources,  advocates,  and  financial 
support  for  the  sustainability  of  future 
projects.  Informal  evaluation  through 
discussions  and  other  sources  of 
feedback  will  be  carried  out  throughout 
the  duration  of  the  project.  Formal 
evaluation  must  be  conducted  at  the  end 
of  each  component,  should  measure  the 
impact  of  the  activities  and  should 
obtain  participants'  feedback  on  the 
program  content  and  administration.  A 
detailed  evaluation  will  be  conducted  at 
the  conclusion  of  the  project  and  a 
report  will  be  submitted  to  the 
Department  of  State  Bureau  of 
Educational  and  Cultural  Affairs.  When 
possible,  the  evaluation  should  be 
conducted  by  an  independent  evaluator. 

Program  Information 

Cheniew 

The  Bureau  welcomes  proposals  that 
respond  directly  to  the  themes  and 
countries  listed  below.  Given  budgetary 
considerations,  projects  in  countries  and 
for  themes  other  than  those  listed  will 
not  be  eligible  for  consideration  and 
will  be  ruled  technically  ineligible.  The 
themes  listed  below  are  important  to  tho 
Office  of  Citizen  E.xchanges.  but  no 
guarantee  is  made  or  implied  that  grants 
will  be  awarded  in  all  categories. 

For  this  competition,  single  country 
projects  only  are  eligible  for  support. 
Multi-country  projects  are  not  eligible 
for  this  competition.  In  order  to  prevent 
duplication  of  effort,  proposals  should 
reflect  an  understanding  of  the  work  of 
international  and  USG  agencies  so  that 
projects  complement  other  exchange  or 
assistance  programs. 

Two-way  exchanges  will  be  given  the 
highest  priority.  Applicants  should 
carefully  review  the  following 
information  in  formulating  proposals  in 
Eurasian  countries. 

To  be  eligible  for  a  grant  award  under 
this  competition,  the  proposed 
professional  training  and  exchange 
projects  must  address  one  of  the 
following  specific  themes  for  single 
country  projects: 

Armenia — Women's  Leadership. 
Azerbaijan — Women's  Leadersnip. 
Belarus — Training  and  Internships  for 

Media  Professionals. 
Georgia — Public  Health  Awareness. 
Kazakhstan — Training  for  Media 

Professionals  in  Covering  Social 

Issues. 
Kyrgvz  Republic — Tolerance. 
Moldova — Anti -Corruption. 
Russia — Intellectual  Property  Rights. 
Russia — Role  of  a  Free  Press  in  a 

Modem  Market  Economy. 
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Tajikistan — Diplomatic  Training. 

Ukraine — Partnerships  for  Internet- 
based  Media  Outlets. 

Ukrai  ne — To  lerance 

Uzbekistan— Press  Spokespersons 
Training 

Women's  Leadership 

Single  Country  Project  for  Armema 

Over  the  past  decade,  women's 
organizations  in  Armenia  have  emerged 
as  a  force  for  social  change  and 
democratic  development.  However,  the 
low  number  of  visible  women  leaders 
does  not  reflect  the  makeup  of 
Armenian  society.  The  Bureau  is 
interested  in  proposals  that  will 
enhance  women's  participation  in 
politics  and  promote  their  successhil 
engagement  in  civil  society  by  providing 
leadership  training  to  aspiring  women 
leaders,  particularly  those  outside  of 
Yerevan.  Participants  should  include 
women  who  are  politically  active  or 
who  have  leadership  potential, 
including  national  and  municipal 
officials.  Programs  would  focus  on 
developing  management  skills  for 
organizational  efficiency,  building 
networks  and  coalitions,  increasing 
visibilitv  and  effectiveness  in  the 
political  sphere,  and  influencing 
decisions  at  all  levels  of  government. 
Training  should  combine  elements  such 
as  leadership  fundamentals,  the 
introduction  or  improvement  of  skills 
associated  with  campaign  management, 
accountability  to  constituencies,  voter 
outreach,  networking,  message 
development,  working  with  the  media, 
and  fundraising.  Proposals  should 
emphasize  government  ethics  issues  and 
the  importance  of  increasing  public 
confidence  in  public  institutions. 
Continuous  communication,  mentoring, 
and  consultation  between  overseas 
participants  and  trainers/ mentors 
should  be  described  in  detail  and 
conducted  throughout  the  life  of  the 
grant.  Proposals  must  indicate  a 
practical  and  sophisticated  knowledge 
of  the  political  and  legislative 
environment  in  Armenia.  Preference 
will  be  given  to  projects  that  do  not 
exceed  $150,000. 

The  contact  for  this  topic  is  Michael 
George,  (202) 619-5330. 
mdgeorge@pd.state.gov. 

Single  Country  Project  for  Azerbaijan 

Over  the  past  decade,  the  number  of 
women  in  leadership  positions  has 
increased  in  Azerbaijan.  However,  the 
low  number  of  visible  women  leaders 
does  not  reflect  the  makeup  of  Azeri 
societv.  The  Bureau  is  interested  in 
proposals  that  will  enhance  women's 
participation  in  politics  and  promote 


their  successful  engagement  in  civil 
society  by  providing  leadership  training 
to  aspiring  women  leaders,  both  inside 
and  outside  of  Baku.  Participants  should 
include  women  who  are  politically 
active  or  who  have  leadership  potential, 
including  national  and  municipal 
officials.  Programs  would  focus  on 
developing  management  skills  for 
organizational  efficiency,  building 
networks  and  coalitions  particularly  at 
the  local  and  regional  levels,  increasing 
visibilitv  and  effectiveness  in  the 
political  sphere,  and  influencing 
decisions  at  all  levels  of  government. 
Training  should  combine  elements  such 
as  leadership  fundamentals,  the 
introduction  or  improvement  of  skills 
associated  with  campaign  management, 
accountability  to  constituencies,  voter 
outreach,  networking,  message 
development,  working  with  the  media, 
and  fundraising.  Proposals  should 
emphasize  government  ethics  issues  and 
the  importance  of  increasing  public 
ronfidenc:e  in  public  institutions. 
Continuous  communication,  mentoring, 
and  consultation  between  overseas 
participants  and  trainers/mentors 
should  be  described  in  detail  and 
conducted  throughout  the  life  of  the 
grant  Proposals  must  indicate  a 
practical  and  sophisticated  knowledge 
of  the  political  and  legislative 
environment  in  Azerbaijan. 

Preference  will  be  given  to  projects 
that  do  not  exceed  $150,000. 

The  contact  for  this  topic  is  Brent 
Beemer,  (202)  401-6887, 
bbeemer^pd. state  gov. 

Training  and  Internships  for  Media 
Professionals  From  Belarus 

Single  Country  Projects  for  Belarus  Only 

ECA  seeks  proposals  for  programs  that 
will  provide  training  in  Western-style 
journalism  techniques  and  in  effective 
business  management  for  employees  of 
independent  media  outlets  in  Belarus. 
Proposals  must  indicate  a  practical  and 
sophisticated  knowledge  of  the  political 
and  media  environment  in  Belarus. 
Proposed  activities  should  not  duplicate 
the  work  done  under  recent  or  existing 
media  training  programs,  but  should 
c:oinplem»'nt  those  efforts.  Proposals 
should  uu  hide  a  U.S. -based  training 
program  for  up  to  ten  media 
professionals  (The  Public  Affairs 
Section  in  Minsk  will  select  participants 
for  this  prograni.  applicants  should  not 
propose  participant  recruitment  or 
selection.)  Participants  may  be 
reporters,  editors,  and/or  media 
managers,  and  may  be  from  broadcast 
and/or  print  media  outlets.  The  U.S.- 
based  compcment  should  begin  with 
group  orientation  activities  and 


meetings,  followed  by  a  hands-on 
internship  component  at  an  appropriate 
host  U.S.  media  outlet.  Applicants 
should  identity  those  outlets  willing  to 
host  Belarusian  participants.  Internships 
should  be  developed  for  small  groups 
consisting  of  not  more  than  three 
persons.  In  addition  to  the  U.S. -based 
component,  other  training  activities  may 
take  place  in  Poland  or  Ukraine.  If 
proposed,  activities  in  Poland  or 
Ukraine  should  provide  Belarusian 
participants  the  opportunity  to  meet 
with  representatives  of  independent 
media  outlets  in  those  countries  and  to 
learn  about  their  professional 
experiences  and  successes.  Continuous 
activities,  including  mentoring  and 
consultations  between  the  Belarusian 
participants  and  their  U.S.-based 
trainers/hosts  and  new  colleagues  in 
Ukraine  or  Poland,  should  be  conducted 
throughout  the  life  of  the  grant  and 
described  in  detail. 

For  this  program,  ECA  will  assign 
State  Department  interpreters  for  the 
U.S. -based  internship  component. 
Therefore,  applicants  should  budget 
funds  in  accordance  with  the  guidelines 
provided  in  Point  3,  "Interpreters," 
under  the  section  of  this  RFGP  that 
identifies  allowable  program  costs, 
including  those  associated  with  using 
State  Department  interpreters. 

Preference  will  be  given  to  funding 
requests  that  do  not  exceed  $150,000. 

The  contact  for  this  theme  is  Henry 
Scott,  (202)  619-5327, 
hscott@pd.  s  ta  te.gov. 

Public  Health  Awareness 

Single  Country  Projects  for  Geoigia  Only 

The  Bureau  welcomes  proposals  that 
will  focus  on  promoting  health 
awareness  among  Georgian  youth.  The 
target  audience  should  be  organizations 
and  individuals  that  work  with  young 
people.  Proposals  should  focus  on 
creative  initiatives  that  will  promote 
greater  awareness  of  health  problems 
common  to  Georgians  aged  12-25, 
specifically,  drug  and  alcohol  abuse, 
HIV/AIDS  and  venereal  disease,  and 
cigarette  smoking,  and  that  will  promote 
positive  behaviors  in  a  way  that 
resonates  with,  rather  than  alienates, 
Georgian  youth.  Proposals  should 
provide  practical,  hands-on  training  to 
media,  NGO,  education,  or  government 
professionals  on  how  to  promote  good 
health  habits,  overcome  social  attitudes 
that  contribute  to  the  prevalence  of 
unhealthy  behaviors,  and  manage 
grassroots  mobilization  and  advocacy. 
Formal  medical  education  and  the 
provision  of  healthcare  services  or 
medication  are  outside  the  purview  of 
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this  theme  and  will  not  be  accepted 
activities  for  funding. 

Preference  will  be  given  to  projects 
that  do  not  exceed  $150,000. 

The  contact  for  this  program  is 
Michael  George.  (202)  619-5330, 
indgeorge@pd.state.gov. 

Training  for  Media  Professionals  in 
Covering  Social  Issues 

Single  Country  Project  for  Kazakhstan 
Only 

EGA  seeks  proposals  for  programs  that 
will  provide  training  to  media 
professionals  from  Kazakhstan  on 
reporting  on  sensitive  social  issues. 
Proposals  should  include  in-country 
and  U.S. -based  training  activities  for 
journalists  and/or  media  outlet 
managers.  Training  should  not  duplicate 
the  work  done  under  recent  or  existing 
USG-sponsored  programs,  but  should 
complement  those  efforts.  Applicants 
should  expect  to  work  closely  with  the 
Public  Affairs  Sections  of  the  U.S. 
Embassy  to  coordinate  all  activities, 
including  participant  selection.  U.S- 
based  activities  should  include  an 
opening  group  orientation,  lecture-style 
presentations  from  American  trainers  on 
targeted  social  issues,  and  interactive 
discussions  with  media  professionals 
and  experts  on  reporting  on  social 
issues  in  a  civil  society.  Applicants 
should  also  propose  meetings  with 
advocacy  groups  and  assistance 
organizations  that  work  to  address 
social  issues.  In-coimtry  activities  may 
include  workshops  and  seminars.  These 
may  be  led  by  the  participants 
themselves,  or  by  U.S.  trainers,  or  a 
combination  of  both.  In  addition  to 
group  training  events,  activities  should 
take  place  throughout  the  grant  period. 
Applicants  should  describe  in  detail 
these  activities  and  how  they  will  create 
and  sustain  long-term  relationships 
between  Kazakh  participants  and  their 
U.S.  colleagues.  Such  activities  may 
include  virtual  mentoring  and  e-mail 
consultations  between  U.S. -based 
trainers/experts  and  participants. 

Preference  will  be  given  to  funding 
requests  that  do  not  exceed  $150,000. 

The  contact  for  this  theme  is  Kendra 
Davis,  (202)  619-5328, 
kldavis@pd.state.gov. 

Tolerance 

Single  Country  Projects  for  the  Kyrgyz 
Republic  Only 

EGA  welcomes  proposals  that  will 
focus  on  promoting  constructive 
dialogue  and  the  prevention  or 
reduction  of  stereotyping,  violence  and 
hatred,  particularly  among  youth,  in  the 
Nookat  region  of  Osh  Oblast  in 
Kyrgyzstan.  Projects  may  be  designed 
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and  implemented  through  educational 
institutions,  NGOs  or  other  partners. 
Projects  should  build  a  valued  working 
relationship  between  U.S.  and  overseas 
professionals  and  should  develop,  test 
and  result  in  training  or  outreach 
programs  that  will  continue  after  grant 
support  concludes.  Proposals  should 
focus  on  after-school  programs  for 
youth,  community  activities  and 
facilitating  dialogue — among  parents, 
teachers,  Muslim  and  other  religious 
leaders,  professionals,  community 
activists — in  order  to  promote  better 
understanding  of  the  issues  that 
contribute  to  intolerance  as  well  as 
strategies  to  address  them.  The  program 
should  include  substantive  meetings 
with  NGOs,  U.S.  experts  on  rehgions, 
clerics,  faith-based  organizations, 
representatives  of  local  government,  and 
others.  Programming  should  also 
introduce  the  evolution  of  U.S.  laws 
designed  to  protect  and  promote 
tolerance.  Travel  in  both  directions, 
including  a  hands-on,  U.S. -based 
program  with  a  train  the  trainer 
component,  should  be  proposed. 
Gontinuous  communication,  mentoring, 
and  consultations  between  overseas 
participcmts  and  trainers/mentors, 
should  be  described  in  detail  and 
conducted  throughout  the  life  of  the 
grant. 

Preference  will  be  given  to  projects 
that  do  not  exceed  $150,000. 

The  contact  for  this  topic  is  Brent 
Beemer,  (202)  401-6887. 
bbeemer@pd.state.gov. 

Anti-Comiption 

Single  Country  Projects  for  Moldova 
Only 

In  order  to  address  the  problem  of 
corruption,  the  Moldovan  government 
created  the  Genter  for  Fighting 
Economic  Grime  and  Gorruption  in  June 
2002.  High-level  government  officials, 
including  the  President,  have  made 
statements  against  corruption  in 
Moldovan  society  and  have  promised 
action.  However,  citizens  have  low 
expectations  for  government  service  and 
are  generally  inclined  to  view 
embezzlement,  conflicts  of  interest,  and 
bribe-tciking  at  all  levels  as  the  norm  or 
as  something  to  be  tolerated.  EGA  is 
looking  for  proposals  that  will  build 
upon  the  preliminary  efforts  of  the 
Moldovan  government  to  fight 
corruption.  Proposals  should  work  with 
the  Genter  for  Fighting  Economic  Grime 
and  Gorruption  and  help  it  to  establish 
itself  as  a  leader  in  the  anti-corruption 
efforts  in  Moldova.  In  addition,  program 
proposals  should  take  into  account  the 
anti-corruption  activities  of 
Transparency  International  in  Moldova 


in  order  to  prevent  duplication. 
Programs  should  engage  the  Genter's 
officials  in  relevant  ethics  issues, 
including  the  role  of  public  ethics  in  a 
democratic  society  and  ethics 
responsibilities  for  government  officials. 
The  proposed  programs  should  include 
innovative  ways  the  Genter  could 
address  corruption  at  various  levels 
through  oversight,  laws,  policies, 
procedures  and  programming.  Proposals 
should  also  include  programming  that 
will  help  the  Genter  to  increase  public 
confidence  in  the  government's  efforts 
to  begin  combating  corruption.  Travel  in 
both  directions,  including  a  hands-on, 
U.S. -based  program  with  a  train-the- 
trainer  component,  should  be  proposed. 
Continuous  communication,  mentoring 
and  consultations  between  the  Center 
and  trainers/mentors,  should  be 
described  in  detail  and  conducted 
throughout  the  life  of  the  grant.  Close 
coordination  with  the  U.S.  Embassy  in 
Chisinau  will  be  essential  to  this 
project. 

Preference  will  be  given  to  projects 
that  do  not  exceed  Si 50.000. 

The  contact  for  this  topic  is  Brent 
Beemer,  (202)  401-6887. 
bbeemer@pd.stnte.gov. 

Intellectual  Property  Rights 

Single  Country  Projects  for  Russia  Only 

Proposals  for  this  project  should  focus 
on  intellectual  property  rights  (IPR)  in 
Russia,  with  a  special  concentration  on 
copyright  protection  for  films/videos, 
music  recordings,  and  other  artistic 
works  subject  to  piracy.  The  sale  of 
illegal  copies  of  CDs,  videos,  and 
movies  is  common  practice  in  Russia 
and  is  widely  accepted  by  the  public  as 
routine.  Government  action  has  been 
insufficient  and  the  Russian  legal 
system  has  so  far  been  unable  to  address 
the  problem  effectively.  Applicants 
should  propose  a  two-pronged  approach 
that  targets  both  the  cultural  community 
(artists,  performers,  producers  and 
directors,  among  others)  as  well  as 
judicial  officials.  Proposals  should 
include  programming  that  will 
encourage  the  participants  to 
understand  the  nature  of  intellectual 
property  rights  and  work  collectively  in 
fighting  the  piracy  of  their  work  in 
Russia.  Trade  associations,  effective 
lobbying  techniques,  and  legal 
approaches  should  be  among  topics  that 
are  covered.  Programs  should 
emphasize  hands-on,  practical 
activities,  such  as  case  studies  and 
examples  of  court  proceedings  or 
litigation  regarding  copyright 
protection.  Competitive  proposals  will 
also  introduce  participants  to  some  new 
business  models  for  artistic  work  that 
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will  help  create  a  more  legitimate 
markt't  in  Russia.  Continuou.s 
(ommunication.  mentoring,  and 
consultations  between  overseas 
participants  and  trainers/mentors, 
sh(uild  he  described  in  detail  and 
c:nnducted  throughout  the  life  of  the 
grant.  Proposals  dealing  with  law 
enforc:ement  or  travel  for  law 
enforcement  officials  are  outside  the 
purview  of  this  topic  and  will  not  be 
considered.  Proposals  ^u!^t  indit;ate  a 
practical  and  sophisticated  knowledge 
of  the  political  and  legislative 
environment  in  Russia 

Preferenc  e  will  be  given  to  projects 
that  ilo  not  exceed  S15l).0U0. 

The  contact  for  this  topic  is  Henry- 
Scott.  (202) 619-5327. 
hscnttd-pd  stittt'.gow 

Role  of  Free  Press  in  a  Nlodern  Market 
Economy 

Single  Countn.-  Projects  for  Russia  Only 

In  modern  market  economies, 
consumers  and  investors  rely  on  a  free 
press  to  alert  them  to  opportunities, 
warn  them  of  potential  fraud,  and 
inform  them  of  the  consequences  of 
their  purchases.  In  Russia,  official 
pressure  and  sponsorship  ot  news 
reports  diminishes  the  media's  value  as 
a  s(mr(,e  of  objective  information.  .As  a 
result,  consumers  and  in\estors  have 
difficultv  making  informed  choices 
about  contracts  or  other  transactions, 
particularlv  in  the  absence  of  effective 
regulation.  The  Bureau  is  interested  m 
proposals  that  would  increase 
appreciation  of  a  free,  obiective  press 
among  regional  government  officials  in 
Russia.  Proposals  should  target  regional 
government  leaders,  either  elected 
officials  or  civil  senants  or  a 
combination  of  both,  for  participatinn  in 
the  program.  Proposals  should 
demonstrate  the  applicant's 
understanding  of  the  importance  that 
Russian  regional  governments  place  on 
economic  development,  and  recruitment 
and  training  components  should  appeal 
to  this  priority. 

Activities  must  include  both  a  IJ.S.- 
based  training  program(s)  and  in- 
countrv  activities.  I'. S. -based  programs 
should  include  sessions  to  introduce 
participants  to  the  role  of  the 
independent  media  in  the  U.S.  and  its 
relationship  with  the  government.  The 
U.S.  program  should  include  a 
combination  of  meetings,  lectures, 
interactive  sessions,  visits  to  relevant 
institutions  and  organizations,  and 
individual  meetings.  The  Bureau 
encourages  applicants  to  enlist 
experienced  U.S.  politicians  in  the 
stateside  program  who  can  emphasize 
the  benefits  of  a  free  press  to  Russian 


offi(  lals  in  a  credible  manner.  In- 
countrv  activities  may  include 
workshops  and  seminars  that 
complement  the  information  and 
training  presented  to  participants  in  the 
U'nited  States  .-Xpplii  ants  must  vvf)rk 
closely  with  the  Public  Affairs  Section 
in  Moscow  to  inordinate  all  activities, 
including  participant  selection. 

Preference  will  be  given  to  projects 
that  do  not  exceed  .Sl.'iO.OOO. 

The  contact  for  this  theme  is  Michael 
George.  (202)  fiM-.'i  i.iO, 
nu/i^porgf"' f"/  sfijff  l;ov. 

Diplomatic  Training 

Single  Countn  Projects  for  Tajikistan 
Only 

The  Bureau  is  seeking  proposals  that 
will  offer  training  to  represeniatives  of 
Tajikistan's  Ministry  of  Foreign  Affairs 
(MFA)   Programs  will  offer  training  and 
assistance  to  the  T,i|ik  MFA  to  help 
create  a  professional  Tajik  foreign 
service  that  can  effec  tivelv  represent  the 
ciuintrv  abroad 

Tajik  diplomats,  including  deputy 
c  hiefs  of  mission  and  other  senior,  mid- 
level  and  junior  officials,  should  be 
trained  in  the  essentials  of  foreign 
policv  formulation  and  the  functions  of 
an  embassy.  Training  will  be  based  on 
(nurses  offered  to  US  diplomats  and 
vsill  incorporate  such  practical  and 
substantive  themes  as:  International 
politics  (including  international 
organizations  and  lending  institutions); 
the  structure  and  t)peration  of  an 
embass\'.  professional  ethics; 
management  skills:  analytical  reporting; 
negotiation  skills;  media  relations  and 
public  diploma!  \:  trade  promotion; 
communication  with  the  host 
government  (inc  luding  need  for  local 
language  training);  management  of  \TP 
visits;  and  other  relevant  topics. 

The  program  should  inc:lude  in- 
(ountrv  training  as  well  as  training  in 
the  United  States   Program  activity  may 
incorporate  t rain ing-of- trainers, 
workshops,  internships  and  site  visits 
and  should  reflec  t  a  prac;tical 
understanding  of  the  current  political, 
economic  and  social  climaie  in 
Tajikistan  Training  should  balance 
formal  presentations,  discussions  and 
group  exercises  and  should  be  targeted 
at  diplomats  with  a  wide  range  of 
experience,  including  some  who  are 
new  to  the  profession.  The  Tajik  MFA 
will  nominate  participants.  The  U.S. 
Embassy  in  Dushanbe  will  make  final 
partic:ipant  selection.  Applicants  are 
required  to  v\ork  closely  with  the  Public 
Affairs  Sec:tion  in  Dushanbe  during  all 
program  planning  and  implementation. 
Language  issues  must  also  be  addressed 
throughcmt  the  proposal. 


The  total  funding  available  for 
Diplomatic  Training  in  Tajikistan  is 
.5250,000. 

The  contact  for  this  theme  is  Kendra 
Davis,  (202)619-5328, 
kIduvis'Qipd. state. gov. 

Partnerships  for  Internet-Based  Media 
Outlets 

Single  Countn.-  Projects  for  Ukraine 
Only 

While  the  importance  of  the  Internet 
in  Ukraine  as  a  source  of  news  and 
information  is  growing,  Internet-based 
media  outlets  there  still  face  significant 
challenges  in  terms  of  their  legal  status 
as  "legitimate  "  media  outlets  and  their 
level  of  journalistic  and  management 
expertise.  In  order  for  Internet-based 
outlets  in  Ukraine  to  survive,  they  need 
to  become  viable  businesses,  as  well  as 
credible  sources  of  news  and 
information.  The  Bureau  is  seeking 
proposals  for  programs  that  would  foster 
long-term  relationships  between  U.S. 
Internet-based  media  outlets  and 
independent.  Internet -based  media 
outlets  in  Ukraine.  Within  the 
framework  of  these  partnerships, 
I'krainfan  media  professionals  would 
learn  how  their  U.S.  partners  deal  with 
issues  such  as  management  of 
operations,  ethical  concerns,  and  how  to 
operate  under  existing  U.S.  legislation 
governing  Internet  activities. 

Applicants  should  propose  a 
minimum  of  two  partnerships  to  be 
developed.  Each  Ukrainian  media  outlet 
should  be  matched  with  an  appropriate 
U.S.  media  outlet  for  partnership 
activities.  The  names  of  potential 
outlets,  both  in  the  U.S.  and  Ukraine, 
should  be  provided.  Applicants  should 
explain  how  partnerships  will  be 
structured  and  what  activities  they  will 
include.  Applicants  should  propose  a 
combination  of  trips  to  the  U.S.  for 
Ukrainian  participants,  trips  to  Ukraine 
for  U.S.  participants,  and  on-going 
activities  and  virtual  interaction 
throughout  the  grant  period.  While  U.S. 
visits  for  Ukrainian  participants  should 
include  consultations,  workshops,  and 
interactive  meetings,  they  may  also 
include  hands-on  internships  and/or  job 
shadowing  experiences  that  will  build 
professional  expertise  and  strengthen 
links  between  the  two  partners.  Under 
program  activities,  applicants  should 
address  the  following  topics:  Use  of  the 
Internet  as  a  news  tool;  Web  design  for 
Internet-based  news  services:  business 
and  management  practices  for  Internet- 
based  management;  journalistic  ethics; 
and  licensing  and  legal  issues  for 
Internet-based  news  outlets.  The 
proposal  should  identify  the  individuals 
who  will  be  responsible  for  the 
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partnership  at  each  U.S.  media  outlet, 
and  should,  wherever  possible,  identify 
personnel  that  will  participate  from 
both  the  U.S.  and  Ukrainian  sides.  For 
the  visits  to  Ukraine,  activities  should 
focus  on  complementing  those  activities 
conducted  in  the  U.S.  and  increasing 
the  professional  capacity  of  the 
Ukrainian  participsmts  and  their 
colleagues  who  may  not  travel  to  the 
U.S.  This  aspect  of  the  program  should 
also  strengthen  the  sustainable 
relationship  between  the  two  outlets. 
Preference  will  be  given  to  projects 
that  do  not  exceed  $150,000. 

The  contact  for  this  theme  is  Kendra 
Davis,  (202)  619-5328, 
kldavis@pd.state.gov. 

Tolerance 

Single  Country  Projects  for  Ukraine 
Only 

Proposals  should  focus  on  promoting 
constructive  dialogue  and  reduction  of 
stereotyping,  violence  and  hatred  among 
diverse  groups.  Projects  should  focus  on 
minority  communities  such  as  the 
Tatars  in  Crimea  or  the  Roma  in  other 
parts  of  Ukraine.  Projects  may  be 
designed  and  implemented  through 
media  outlets,  educational  institutions, 
NGOs  or  other  peirtners.  Projects  should 
build  a  valued  working  relationship 
between  U.S.  and  overseas  professionals 
and  should  develop,  test,  and  result  in 
a  training  program  that  can  continue 
after  grant  support  concludes.  Proposals 
should  address  specific  inter-communal 
conflicts  and  facilitate  dialogue  among 
teachers,  professionals,  journalists, 
community  activists  and  local 
government  officials  in  order  to  promote 
better  understanding  among  parties  in 
conflict.  Programming  should  also 
introduce  the  evolution  of  U.S.  laws 
designed  to  protect  minority  rights  and 
promote  tolerance.  Projects  should 
design  and  conduct  a  public  awareness 
campaign  to  help  dispel  stereotypes  and 
foster  acceptance  of  cultural  differences. 
Travel  in  both  directions,  including  a 
hands-on,  U.S. -based  program  with  a 
train  the  trainer  component,  shpuld  be 
proposed.  Continuous  communication, 
mentoring,  and  consultations  between 
overseas  participants  and  trainers/ 
mentors  should  be  described  in  detail 
and  conducted  throughout  the  life  of  the 
grant. 

Preference  will  be  given  to  projects 
that  do  not  exceed  $150,000. 

The  contact  for  this  theme  is  Kendra 
Davis,  (202)  619-5328, 
kldavis@pd.state.gov. 
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Press  Spokespersons  Training 

Single  Country  Projects  for  Uzbekistan 
Only 

ECA  is  interested  in  proposds  that 
provide  intensive,  hands-on  training  to 
Uzbek  national  and  government 
spokespersons  as  well  as  spokespersons 
from  non-governmental  entities. 
Proposals  should  focus  on  public  affairs 
and  public  information  as  Uiey  are 
handled  by  government  and  non- 
governmental institutions.  Program 
activities  should  cover  such  topics  as 
how  public  affairs  offices  function  in 
government;  the  importance  of 
transparency  in  government; 
communicating  openly  with  citizens 
and  journalists;  crisis  communication; 
strategic  planning;  press  office 
management;  and  the  provision  of 
accurate,  timely  information  to  the 
public. 

Programs  should  consist  of  a 
Washington,  DC,  component,  including 
meetings  with  the  public  affairs  offices 
and  spokespersons  of  federal  agencies 
and  departments,  as  well  as  shadowing 
experiences  with  state  or  local 
governments  and  non-governmental 
organizations.  A  train-the-trainers 
component  should  be  included.  In- 
country  workshops  should  also  be 
implemented,  during  which  participants 
from  the  U.S.  program  will  work  as  co- 
trainers  and  will  reach  out  to  a  larger 
audience  of  governmental  and  non- 
governmental spokespersons  from 
Uzbekistan.  Media  representatives  may 
also  participate  in  the  in-country 
training  program. 

The  Public  Affairs  Section  (PAS)  in 
Tashkent  will  be  responsible  for 
selecting  participants  through  an  open, 
merit-based  process  designed  jointly  by 
the  grantee  and  PAS. 

Preference  will  be  given  to  projects 
that  do  not  exceed  $150,000. 

The  contact  for  this  theme  is  Michael 
George,  (202)  619-5330, 
mdgeorge@pd.state.gov. 

Central  and  Eastern  Europe 

Requests  for  grant  proposals  for  the 
following  countries  will  be  announced 
in  separate  competitions:  Albania, 
Bosnia-Herzegovina,  Bulgaria,  Croatia, 
Czech  Republic,  Estonia,  Hungary, 
Latvia,  Lithuania,  Macedonia,  Poland, 
Romania,  Serbia- Montenegro/Kosovo, 
Slovak  Republic  and  Slovenia. 
Proposals  involving  Central  and  Eastern 
Europe  WILL  NOT  be  accepted  under 
this  competition,  and  if  received,  will  be 
technically  ineligible. 

Western  Europe 

Proposals  involving  Western  Europe 
will  not  be  accepted  under  this 


competition,  and  if  received,  will  be 
technically  ineligible. 

Budget  Guidelines  and  Cost  Sharing 
Requirements 

Grants  awarded  to  eligible 
organizations  with  less  than  four  vears 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000.  Applicants  must 
submit  a  comprehensive  budget  for  the 
entire  program  and  must  provide  a 
summary-  budget  as  well  as  breakdowns 
reflecting  both  administrative  and 
program  budgets  in  the  proposal. 
Applicants  may  provide  separate  sub- 
budgets  for  each  program  component, 
phase,  location,  or  activity  to  provide 
clarification.  Please  refer  to  the  Proposal 
Submission  Instructions  (PSI)  for 
complete  budget  guidelines  and 
formatting  instructions. 

Since  Bureau  grant  assistance 
constitutes  only  a  portion  of  total 
project  funding,  proposals  should  list 
and  provide  evidence  of  other 
anticipated  sources  of  financial  and  in- 
kind  support.  Applicants  are  strongly 
encouraged  to  provide  cost  sharing  to 
the  fullest  extent  possible.  State 
Department  Review  Panels  will  consider 
cost  sharing  seriously  when  valuating 
all  proposals. 

The  following  are  deemed  allowable 
program  costs: 

1.  Travel.  International  and  domestic 
airfare  (per  the  "Fly  America  Act"). 
ground  transportation,  and  visas  for  U.S. 
participants.  (J-1  visas  for  Bureau- 
supported  participants  from  Eurasia  to 
travel  to  the  U.S.  are  issued  at  no 
charge.) 

2.  Per  Diem.  For  U.S. -based 
programming,  organizations  should  use 
the  published  Federal  per  diem  rates  for 
individual  U.S.  cities.  For  activities  in 
Eurasia,  the  Bureau  strongly  encourages 
applicants  to  budget  realistic  costs  that 
reflect  the  local  economy.  Domestic  per 
diem  rates  may  be  accessed  at:  http:// 
policyworks.gov/org/main/mt/ 
homepage/mtt/perdiem/perd03d.html. 
Foreign  per  diem  rates  can  be  accessed 
aV.  http  -.//www. sta te.gov/m/a/als/prdm/. 

3.  Interpreters.  For  U.S. -based 
activities,  applicants  may  hire  their  owti 
locally-based  interpreters  or  may  ask  the 
Bureau  to  assign  U.S.  Department  of 
State  interpreters.  The  Office  of  Citizen 
Exchemges  strongly  encourages 
applicants  to  use  locally-hired 
interpreters.  Typically,  one  interpreter 
is  provided  for  every  four  visitors  that 
require  interpreting.  When  an  applicant 
proposes  to  use  State  Department 
interpreters,  the  following  expenses 
should  be  included  in  the  budget: 
Published  Federal  per  diem  rates  (both 
"lodging"  and  "M&IE");  "home- 
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program-home"  transportation  in  the 
amount  of  $400  per  interpreter: 
reimbursement  for  taxi  fares;  and  cell 
phone  usage  at  SlO  per  week.  If  the 
applicant  uses  State  Department 
interpreters,  salarv  expenses  will  be 
covered  by  the  Bureau  and  should  not 
be  part  of  an  applicant's  proposed 
budget.  Bureau  funds  can  not  support 
interpreters  wno  accompany  delegations 
from  their  home  country-  or  travel 
internationally 

4.  Book  and  cultural  allowance. 
Foreign  participants  are  entitled  to  a 
one-time  cultural  allowance  of  SI  50  per 
person,  plus  a  book  allowance  of  S50. 
Interpreters  should  be  reimbursed  up  to 
Si 50  for  expenses  when  they  escort 
participants  to  cultural  events.  U.S. 
program  staff,  trainers  or  participants 
are  not  eligible  to  rec:eive  these  benefits 

5.  Consultants.  Consultants  may  be 
used  to  provide  specialized  expertise  or 
to  make  presentations.  Dailv  honoraria 
cannot  exceed  S250  per  liav. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
agreement  between  the  prospective 
grantee  and  subc:ontractor  should  be 
included  in  the  proposal.  Such 
subcontracts  should  detail  the  division 
of  responsibilities  and  proposed  costs. 
Subcontracts  should  he  itemized  in  the 
budget. 

6.  Room  rental.  Room  rental  mav  not 
exceed  S250  per  dav 

7   Materials  develf)pment.  Proposals 
mav  contain  costs  to  purchase,  develop 
and  translate  materials  for  participants. 
The  Bureau  strongly  discourages  the  use 
of  automatic  translation  software  for  the 
preparation  of  training  materials  or  anv 
information  distributed  to  the  group  of 
participants  or  network  of  organizations. 
Costs  for  high-quality  translation  of 
materials  should  be  anticipated  and 
included  in  the  budget.  Grantee 
organizations  should  expect  to  submit  a 
copy  of  all  program  materials  to  the 
Bureau. 

8.  Equipment.  Proposals  may  include 
limited  costs  to  purchase  equipment  for 
Eurasia-based  (irogramming  suc:h  as 
computers,  fax  machines  and  copy 
machines.  Costs  for  furniture  are  not 
allowed.  Equipment  costs  must  be  kept 
to  a  minimum 

9.  Working  meal  Only  one  working 
meal  mav  be  provided  during  the 
program.  Per  capita  costs  may  not 
exceed  S5-8  for  a  lunch  and  SI 4-20  for 
a  dinner,  excluding  room  rental.  The 
number  of  invited  guests  may  not 
exceed  participants  by  more  than  a 
factor  of  two-to-one.  Interpreters  must 
be  included  as  participants 

10.  Return  travel  allowance.  A  return 
travel  allowance  of  S70  for  each  foreign 
participant  may  be  included  in  the 


budget.  The  allowance  may  be  used  for 
incidental  expenses  incurred  during 
international  travel. 

11.  Health  Insurani:e.  Foreign 
participants  will  be  covered  under  the 
terms  of  a  Bureau-sponsored  health 
insurance  policy.  The  premium  is  paid 
by  the  Bureau  directly  to  the  insurance 
company.  Applicants  are  permitted  to 
include  costs  for  travel  insurance  for 
U.S.  participants  in  the  budget. 

12.  Wire  transfer  fees.  When 
necessary,  applic  ants  mav  include  costs 
to  transfer  funds  to  partner 
organizations  overseas 

Grantees  are  urged  to  research 
applicable  taxes  that  may  be  imposed  by 
host  governincnt.s  on  these  transfers. 

13.  In-country  travel  costs  for  visa 
processing  purposes.  Given  the  new 
requirements  associated  with  obtaining 
1-1  vi-^as  for  Bureau-supported 
participants,  applic  ants  should  include 
costs  for  participant  and/or  in-country 
partner  travel  and  shipping  to  U.S. 
embassies  or  consulates  for  visa 
processing  purposes,  such  as  interviews 
and  delivery/pick  up  of  DS-2019  forms. 

14   Administrative  Costs.  Costs 
necessary  for  the  effective 
administration  of  the  program  may 
include  salaries  for  grantee  organization 
emplovees,  benefits,  and  other  direct 
and  indirect  costs  per  detailed 
instructions  in  the  Application  Package. 
While  there  is  no  rigid  ratio  of 
administrative  to  program  costs,  priority 
will  be  given  to  proposals  who.se 
administrative  costs  are  less  than 
twenty-five  (25)  per  cent  of  the  total 
requested  from  the  Bureau.  Proposals 
should  show  strong  administrative  cost- 
sharing  (  ontrihutioiis  from  the 
applicant,  the  incountrv  partner  and 
other  ;;ources. 

New  OMB  Requirement 

An  OMB  polii  v  directive  published  in 
the  Federal  Register  on  Friday,  June  27, 
200, 5.  re(juires  that  all  organizations 
applying  for  Fedt-ral  gr.ints  or 
cooperative  agreements  must  provide  a 
Dun  and  Braiistreet  (D&B)  Data 
Universal  Numbering  System  (DUNS) 
number  when  applying  for  all  Federal 
grants  or  cooperative  agreements  on  or 
after  October  1.  2003.  The  complete 
OMB  policy  directive  can  be  referenced 
at  httij://\vw\\  wlutt'housf.^ov/omb/ 
fedre^/0ti2703_i^rant_idfnt  ifier.pdf. 
Please  also  visit  the  EGA  Web  site  at 
http://e.\ch(ingf's.<;tate.gov/eclucation/ 
rfops/mfriu.htm  for  additional 
information  on  how  to  comply  with  this 
new  directive. 

Shipment  and  Deadline  for  Proposals 

Important  Note:  The  deadline  for  this 
competition  is  hriddv.  laniiarv  4.  2004.  In 


light  of  recent  events  and  heightened  security 
measures,  proposal  submissions  must  be  sent 
via  a  nationally  recognized  overnight 
delivery  service  (i.e.,  DHL,  Federal  Express, 
LIPS.  Airborne  Express,  or  U.S.  Postal  Service 
Express  Overnight  Mail,  etc.)  and  be  shipped 
no  later  than  the  above  deadline.  The 
delivery  services  used  by  applicants  must 
have  in-place.  centralized  shipping 
identification  and  tracking  systems  that  may 
be  accessed  via  the  Internet  and  delivery 
people  who  are  identifiable  by  commonly 
recognized  uniforms  and  delivery  vehicles. 
Proposals  shipped  on  or  before  the  above 
deadline  but  received  at  EGA  more  than 
seven  davs  after  the  deadline  will  be 
ineligible  for  further  consideration  under  this 
competition.  Proposals  shipped  after  the 
established  deadlines  are  ineligible  for 
consideration  under  this  competition.  It  is 
each  applicant  s  responsibility  to  ensure  that 
each  package  is  marked  with  a  legible 
tracking  number  and  to  monitor/confirm 
delivery  to  EC.\  via  the  Internet.  Delivery  of 
proposal  packages  may  not  be  made  via  local 
courier  se-f-vice  or  in  person  for  this 
competition.  Faxed  documents  will  not  be 
accepted  at  any  time.  Only  proposals 
submitted  as  stated  above  will  be  considered. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  ten  copies  (total  of  11 
copies,  secured  with  binder  clips)  of  the 
application  should  be  sent  to:  U,S, 
Department  of  State,  SA-44,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref.: 
ECA/PE/C/EUR-04-33.  Program 
Management.  ECA/EX/PM,  Room  534, 
301  4th  Street.  SW.,  Washington.  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative  '  sections  of  the  proposal  in 
text  (.txt)  format  on  a  PC-formatted  disk. 
The  Bureau  will  provide  these  files 
electronically  to  the  Public  Affairs 
Sections  at  the  U.S.  embassies  for  their 
review. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to,  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
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that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  fireedom  and  democracy,"  the 
Biu-eau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  coimtries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

Proposals  will  be  deemed  ineligible  if 
they  do  not  fully  adhere  to  the 
guidelines  stated  herein  and  in  the 
Solicitation  Package.  All  eligible 
proposals  will  be  reviewed  by 'the 
program  office,  as  well  as  the  Public 
Affairs  Sections  overseas,  where 
appropriate.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grants  resides 
with  the  Biu^au's  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Program  Planning  and  Ability  to 
Achieve  Program  Objectives:  Program 
objectives  should  be  stated  clearly  and 
should  reflect  the  applicant's  expertise 
in  the  subject  area  and  region. 
Objectives  should  respond  to  the 
priority  topics  in  this  annoimcement 
and  should  relate  to  the  cvurent 
conditions  in  the  tai:get  countries.  A 
detailed  agenda  and  relevant  work  plan 
should  explain  how  objectives  will  be 
achieved  and  should  include  a  timetable 
for  completion  of  major  tasks.  The 
substance  of  workshops,  internships, 
seminars  and/or  consulting  should  be 
described  in  detail.  Sample  training 
schedules  should  be  outlined. 
Responsibilities  of  in-country  partners 
should  be  clearly  described. 

2.  Institutional  Capacity:  The  proposal 
should  include  (1)  the  U.S.  institution's 
mission  and  date  of  establishment;  (2) 
detailed  information  about  the  in- 
country  partner  institution's  capacity 
and  the  history  of  the  U.S.  and  in- 


country  partnership;  (3)  an  outline  of 
prior  awards — U.S.  government  and 
private  support  received  for  the  target 
theme/region;  and  (4)  descriptions  of 
experienced  staff  members  who  will 
implement  the  program.  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program's  goals.  The 
proposal  should  reflect  the  institution's 
expertise  in  the  subject  area  and 
knowledge  of  the  conditions  in  the 
target  country.  Proposals  should 
demonstrate  an  institutional  record  of 
successful  exchange  programs, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Bureau  grants  as  determined  by  Bureau 
Grant  Staff  The  Biu-eau  will  consider 
the  past  performance  of  prior  recipients 
and  the  demonstrated  potential  of  new 
applicants. 

3.  Cost  Effectiveness  and  Cost* 
Sharing:  Overhead  and  administrative 
costs  in  the  proposal  budget,  including 
salaries,  honoraria  and  subcontracts  for 
services,  should  be  kept  to  a  minimum. 
Priority  will  be  given  to  proposals 
whose  administrative  costs  are  less  than 
twenty-five  (25)  per  cent  of  the  total 
funds  requested  from  the  Bureau. 
Applicants  are  strongly  encouraged  to 
cost  share  a  portion  of  overhead  and 
administrative  expenses.  Cost-sharing, 
including  contributions  fi-om  the 
applicant,  the  in-country  partner,  and 
other  sources  should  be  included  in  the 
budget  request.  Proposal  budgets  that  do 
not  provide  cost-sharing  will  be  deemed 
not  competitive  in  this  category. 

4.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  featm-es  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venues  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 
Applicants  should  refer  to  the  Bureau's 
Diversity,  Freedom  and  Democracy 
Guidelines  in  the  Proposal  Submission 
Instructions  (PSI). 

5.  Evaluation:  Proposals  should 
include  a  detailed  plan  to  monitor  and 
evaluate  the  program.  A  draft  survey 
questionnaire  plus  a  description  of  a 
methodology  that  will  link  outcomes  to 
original  project  objectives  should  be 
provided.  Successful  applicants  will  be 
expected  to  submit  intermediate  reports 
after  each  project  component  concludes 
or  on  a  quarterly  basis,  whichever  is  less 
frequent. 

6.  Post-Grant  Activities:  Applicants 
should  provide  a  plan  to  conduct 
activities  after  the  Bureau-funded 


project  has  concluded  in  order  to  ensure 
that  Biu-eau-supported  programs  are  not 
isolated  events.  Funds  for  all  post-grant 
activities  must  be  in  the  form  of 
contributions  from  the  applicant  or 
sources  outside  of  the  Bureau.  Costs  for 
these  activities  should  not  appear  in  the 
proposal  budget,  but  should  be  outlined 
in  the  narrative. 

Authority:  Overall  grant  making  authority 
for  this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act  of 
1961.  Public  Law  87-256,  as  amended,  also 
known  as  the  Fulbright-Hays  Act.  The 
purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to  increase 
mutual  understanding  between  the  people  of 
the  United  States  and  the  people  of  other 
countries  *    *   * :  to  strengthen  the  ties  which 
unite  us  with  other  nations  by  demonstrating 
the  educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other  nations 
*    *    *  and  thus  to  assist  in  the  development 
of  friendly,  sympathetic  and  peaceful 
relations  between  the  United  States  and  the 
other  countries  of  the  world."  It  is 
anticipated  that  funding  for  this  competition 
will  be  made  available  from  fY-2003 
FREEDOM  Support  Act  resources  carried 
over  into  FY -2004  for  obligation  and  new 
FY-2004  resources,  pending  the  availability 
of  funds. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  October  15,  2003. 

C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary.  Bureau 
of  Educational  and  Cultural  Affairs, 
Department  of  State. 

[FR  Doc.  03-26526  Filed  10-20-03;  8:45  am) 
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DEPARTMENT  OF  STATE 
[Public  Notice  451 6] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Internet  Access  and  Training  Program 
in  tt>e  Caucasus,  Central  Asia  and 
Russia 

summary:  The  Office  of  Academic 
Exchange  Programs  of  the  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  the 
Internet  Access  and  Training  Program 
(lATP)  in  the  Caucasus,  Central  Asia 
and  Russia.  Public  and  private  non- 
profit organizations  meeting  the 
provisions  described  in  Internal 
Revenue  Code  section  26  USC  501(c)(3) 
may  submit  proposals  to  oversee  and 
carry  out  lATP  operations,  including  the 
establishment  of  new  lATP  sites,  the 
maintenance  and  enhancement  of 
existing  sites,  the  development  of 
Internet  outreach  and  educational 
projects,  and  engaging  ECA  alumni  and 
other  targeted  groups  in  the  lATP  .Ml 
activities  of  the  lATP  will  be  undertaken 
in  regular  and  consistent  consultation 
with  the  Public  Affairs  Section  (PAS)  of 
the  C.S.  Embassy  in  each  participating 
countrv.  Applicants  may  submit 
proposals  to  implement  the  program  in 
onlv  one  of  the  three  regions.  (Russia. 
Caucasus.  Central  Asia)  or  in  two  or  all 
three  regions.  IMPORTANT  NOTE:  This 
Request  for  Grant  Proposals  contains 
language  in  the  "Shipment  and 
Deadline  for  Proposals"  section  that  is 
significantly  different  from  that  used  in 
the  past.  Please  pay  special  attention  to 
procedural  changes  as  outlined. 

Program'  Information 

Overview 

The  Internet  Access  and  Training 
Program  (lATP)  was  established  in  1995 
with  fijnding  from  the  FREEDOM 
Support  Act  (FSA)  to  multiplv  the  U.S. 
Government's  investment  in  exchanges 
bv  supporting  and  maintaining  contact 
with  the  over  100.000  Eurasian  alumni 
of  US.  Government-funded  programs 
through  a  network  of  public  Internet 
access  sites  in  twelve  countries  of 
Eurasia.  lATP  centers  extend  the 
exchange  experience  and  expand 
avenues  of  mutual  understanding  by 
continuing  to  engage  alumni  and  other 
targeted  groups  in  U.S.  based  programs 
and  dialogues   In  Eurasia,  where^ 
Internet  access  and  freedom  of 
information  is  often  restricted  by 
economic  and  political  factors,  lATP 
public  access  Internet  sites  allow  USG 
exchange  alumni  to  maintain  contact 
with  their  host  institutions  and 
colleagues  in  the  United  States  and 


across  their  home  region,  as  well  as  with 
U.S.  government  officials  and  U.S. 
exchange  NGOs,  while  maintaining 
access  to  world  wide  information  - 
centers.  They  also  serve  as  catalysts  for 
alumni  action  by  furthering  the  ability 
of  alumni  to  introduce  American  values 
and  practices  into  their  home  societies. 
The  lATP  centers  train  alumni  in 
practical  and  meaningful  uses  of  the 
Internet,  including  how  to  create  a 
website,  how  to  design  distance  learning 
courses,  publish  journals  and  use 
databases.  Exchange  alumni  also  design 
courses  and  lead  training  sessions  at  the 
centers  to  transfer  their  knowledge  and 
skills  to  their  home  communities.  lATP 
sites  are  most  often  located  at  public 
libraries  and  at  universities  that  provide 
unrestricted  access  to  USG  exchange 
alumni  and  other  key  individuals,  such 
as  educators.  NGO  staff  members  and 
journalists. 

The  main  components  of  this  program 
for  which  grant  funding  is  provided  are; 

1.  Enhancement  of  existing  lATP 
sites. 

2.  Maintenance  of  existing  lATP  sites. 
3   Establishment  of  new  lATP  sites. 

4.  Outreach  and  educational  activities 
at  lATP  sites. 

5.  Monitoring  of  lATP  activities. 
B.  Evaluation  of  lATP  activities. 

including  the  sustainability  of  open 
access  to  information  and  Internet 
training. 

Subject  to  the  availability  of  funds,  it 
is  anticipated  that  the  grants  will  begin 
on  or  about  May  1.  2004.  The  grant 
period  should  be  fifteen  to  twenty-four 
months.  Please  refer  to  the  Solicitation 
Package  for  further  information. 

Budget  Guidelines 

All  tjrganizdtions  applying  under  this 
competition  must  demonstrate  in  their 
proposal  narrative  a  minimum  of  four 
vears  experience  managing  and 
conducting  international  exchange 
programs.  Bureau  grant  guidelines 
require  that  organizations  with  less  than 
four  years  of  experience  managing  and 
conducting  international  exchange 
programs  be  limited  to  560,000.  Since 
the  grant  or  grants  under  the 
competition  will  exceed  the  .S60.000 
ceiling,  organizations  with  less  than 
four  vears  experienc^e,  per  above,  are  not 
eligible  to  apply  under  this  competition. 

Applicants  must  submit  a 
comprehensive  budget  for  each 
program.  EC-\  anticipates  awarding 
54.795,000  (5340,000  in  Armenia, 
5420,000  in  Azerbaijan.  5345,000  in 
CJeorgia  in  the  Caucasus;  5380,000  in 
Kazakhstan.  5345.000  in  Kyrgyzstan, 
5445,000  in  Tajikistan.  5150.000  in 
Turkmenistan.  5380,000  in  U'zbekistan 
in  Central  Asia;  51,990.000  in  Russia)  to 


support  the  program  and  administrative 
costs  required  to  implement  this 
program.  ECA  encourages  applicants  to 
provide  maximum  levels  of  cost  sharing 
and  funding  from  private  sources  in 
support  of  its  programs.  There  must  be 
a  summary  budget  as  well  as 
breakdowns  reflecting  both 
administrative  and  program  budgets. 
Applicants  may  provide  separate  sub- 
budgets  for  each  program  component, 
phase,  location,  or  activity  to  provide 
clarification.  Please  refer  to  the 
Solicitation  Package  for  complete 
budget  guidelines  and  formatting 
instructions. 

Announcement  T<tle  and  Number 

All  correspondence  with  ECA 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/A/E/ 
EUR-04-04. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Academic  Exchanges.  EGA/ A/ 
E/EUR,  Room  246,  SA-44.  U.S. 
Department  of  State,  301  4th  Street, 
SW.,  Washington.  DC  20547.  tel.  (202) 
205-0525.  fax  (202)  260-7985. 
exchanges® pd. state. gov  \.o  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  ECA  Senior 
Program  Manager  Ilo-Mai  Harding  on  all 
other  inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed. 
Department  of  State  staff  may  not 
discuss  this  competition  with  applicants 
until  the  proposal  review  process  has 
been  completed. 

New  OMB  Requirement 

An  OMB  policy  directive  published  in 
the  Federal  Register  on  Friday.  June  27. 
2003.  requires  that  all  organizations 
applying  for  Federal  grants  or 
cooperative  agreements  must  provide  a 
Dun  and  Bradstreet  (D&B)  Data 
Universal  Numbering  System  (DUNS) 
number  when  applying  for  all  Federal 
grants  or  cooperative  agreements  after 
October  1,  2003.  The  complete  OMB 
policy  directive  can  be  referenced  at 
httpj/w"i\'\v  whitehouse.gov/omb/fedreg/ 
062703_grantjdentifier.pdf.  Please  also 
visit  the  ECA  Web  site  at  h'ttp:// 
exchanges.state.gov/education/rfgps/ 
menu/htm  for  additional  information  on 
how  to  complv  with  this  new  directive. 

To  Download  a  Solicitation  Package  via 
Internet 

The  Solicitation  Package  may  be 
downloaded  from  ECA's  Web  site  at 
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http://exchanges.state.gov/education/ 
RFGPs.  Please  read  all  information 
before  downloading. 

Shipment  and  Deadline  for  Proposals 

Important  Note:  The  deadline  for  this 
competition  is  Monday,  December  8, 
2003.  In  light  of  recent  events  and 
heightened  security  measures,  proposal 
submissions  must  be  sent  via  a 
nationally  recognized  overnight  delivery 
service  [i.e.,  DHL,  Federal  Express,  UPS, 
Airborne  Express,  or  U.S.  Postal  Service 
Express  Overnight  Mail,  etc.)  and  be 
shipped  no  later  than  the  above 
deadline.  The  delivery  services  used  by 
applicants  must  have  in-place, 
centralized  shipping  identification  and 
tracking  systems  that  may  be  accessed 
via  the  Internet  and  delivery  people 
who  are  identifiable  by  commonly 
recognized  uniforms  and  delivery 
vehicles.  Proposals  shipped  on  or  before 
the  above  deadline  but  received  at  EGA 
more  than  seven  days  after  the  deadline 
will  be  ineligible  for  further 
consideration  under  this  competition. 
Proposals  shipped  after  the  ^tablished 
deadlines  are  ineligible  for 
consideration  under  this  competition.  It 
is  each  applicant's  responsibility  to 
ensure  that  each  package  is  marked  with 
a  legible  tracking  number  and  to 
monitor/confirm  delivery  to  EGA  via  the 
Internet.  Delivery  of  proposal  packages 
may  not  be  made  via  local  courier 
service  or  in  person  for  this 
competition.  Faxed  documents  will  not 
be  accepted  at  any  time.  Only  proposals 
submitted  as  stated  above  will  be 
considered. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  eight  (8)  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA-44,  Bureau  of 
Educational  and  Gultural  Affairs,  Ref.: 
ECA/A/E/EUR-04-04.  Program 
Management,  EGA/EX/PM,  Room  534, 
301  4th  Street,  SW..  Washington,  DC 
20547. 

Applicant  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  section  of  the  proposals  in 
text  (.txt)  format  on  a  PC-formatted  disc. 
The  Bureau  will  provide  these  files 
electronically  to  the  Public  Affairs 
Section  at  U.S.  Embassies  for  their 
review. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  ECA's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balcinced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
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encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  emd  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy."  EGA 
"shall  take  appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
govermnents  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Adherence  to  All  Regulations 
Governing  the  J  Visa 

For  your  information  only: 
The  Bureau  of  Educational  and 
Gultural  Affairs  is  placing  renewed 
emphasis  on  the  secure  and  proper 
administration  of  Exchange  Visitor  (J 
visa)  Programs  and  adherence  by 
grantees  and  sponsors  to  all  regulations 
governing  the  J  visa.  Therefore, 
proposals  should  demonstrate  the 
applicant's  capacity  to  meet  all 
requirements  governing  the 
administration  of  Exchange  Visitor 
Programs  as  set  forth  in  22  GFR  part  6Z, 
including  the  oversight  of  Responsible 
Officers  and  Alternate  Responsible 
Officers,  screening  and  selection  of 
program  participants,  provision  of  pre- 
arrival  information  and  orientation  to 
participants,  monitoring  of  participants, 
proper  maintenance  and  security  of 
forms,  record-keeping,  reporting  and 
other  requirements.  The  Grantee  will  be 
responsible  for  issuing  DS-2019  forms 
to  participants  in  this  program. 

A  copy  of  the  compfete  regulations 
governing  the  administration  of 
Exchange  Visitor  (J)  programs  is 
available  at  http://exchanges.state.gov 
or  from:  United  States  Department  of 
State,  Office  of  Exchange  Coordination 
and  Designation,  EGA/EG/EGD— SA-44, 
Room  734,  301  4th  Street,  SW., 
Washington,  DC  20547,  Telephone: 
(202)  401-9810,  FAX:  (202)  401-9809. 

Review  Process 

EGA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 


technical  eligibihty.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package. 
All  eligible  proposals  will  be 
reviewed  by  the  program  office,  as  well 
as  by  the  Public  Affairs  Sections 
overseas,  where  appropriate.  Eligible 
proposals  will  be  subject  to  compliance 
with  Federal  and  EGA  regulations  and 
guidelines  and  forwarded  to  Department 
of  State  grant  panels  for  advisory 
review.  Proposals  may  also  be  reviewed 
by  the  Office  of  the  Legal  Adviser  or  by 
other  Department  elements.  Final 
funding  decisions  are  at  the  discretion 
of  the  Department  of  State's  Acting 
Assistant  Secretar>^  for  Educati  jnal  and 
Gultural  Affairs.  Final  technical 
authority  for  assistance  awards  (grants 
or  cooperative  agreem  mis)  resides  with 
ECA's  Grants  Officer 

Review  Criteria 

Technically  eligible  pplications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carr>-  equal 
weight  in  the  proposal  evaluation: 

1.  Program  Development  and 
.Management:  The  proposal  should 
exhibit  originality,  substance,  precision, 
innovation,  and  relevance  to  ECA's 
mission.  Objectives  should  be 
reasonable,  feasible  and  flexible.  The 
proposal  should  clearly  demonstrate 
how  the  grantee  organization  will  meet 
the  program's  objectives.  A  relevant 
work  plan  should  demonstrate 
substantive  undertakings  and  logistical 
capacity.  The  work  plan  should  adhere 
to  the  program  overview  and  guidelines 
described  above. 

2.  Muhiplier  Effect/Impact:  The  lATP 
should  strengthen  long-term  mutual 
understanding,  including  maximum 
sharing  of  information  and  Internet 
expertise.  The  applicant  organization 
should  include  EGA  alumni  as  a 
resource  for  facilitating  lATP  outreach 
and  education. 

3.  Support  of  Diversity:  The  proposal 
should  demonstrate  the  grantee 
organization's  commitment  to 
promoting  the  awareness  and 
understanding  of  diversity  through 
geographic  distribution  of  lATP  sites 
and  outreach  to  groups  identified  in 
consultation  with  PAS  officers  in  each 
region. 

4.  Institution's  Record/ Abihty:  The 
proposal  should  demonstrate  an 
institutional  record  of  successful 
administration  of  Internet  programs. 
Proposed  personnel  and  institutional 
resources  should  be  adequate  and 
appropriate  to  achieve  the  program's 
goals. 
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5.  Project  Evaluation:  The  proposal 
should  include  a  plan  to  evaluate  the 
success  of  the  lATP.  EGA  recommends 
that  the  proposal  include  a  draft  survey 
questionnaire  or  other  technique,  plus  a 
description  of  methodologies  that  can  be 
used  to  link  outcomes  to  original  project 
objectives.  The  applicant  organization 
will  be  expected  to  submit  periodic 
progress  reports  that  elucidate  the 
successes  achieved,  and  obstacles 
encountered,  by  the  lATP. 

6.  Cost-Effectiveness  and  Cost 
Sharing:  The  overhead  and 
administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate.  The  proposal 
should  maximize  cost  sharing  through 
other  private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

7.  Follow-on  and  Sustainability:  The 
proposal  should  provide  a  plan  for 
continued  follow-on  activity  that 
ensures  that  ECA-supported  programs 
are  not  isolated  events,  but  have 
meaning  and  scope  beyond  the  time  the 
actual  exchange  took  place.  The 
proposal  should  address  the  feasibilitv 
of  sustaining  viable  lATP  sites  and 
training  seminars  after  EGA  funding 
ends. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Elxchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Havs  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  I'nited  States 
and  the  people  of  other  countries  *    *    *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cuhural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *    *    *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  in  part 
through  the  FREEDOM  Support  Act  of 
1992. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  EGA  representative. 
Explanatory  information  provided  by 
EGA  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFGP  does  not  constitute  an 
award  commitment  on  the  part  of  the 


Government.  EG^  reserves  the  right  to 
reduce,  revise,  or  increase  proposal 
budgets  in  accordance  with  the  needs  of 
the  program  and  the  availability  of 
funds.  Awards  made  will  be  subject  to 
periodic  reporting  and  evaluation 
requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
(j)ngress.  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated   CXtober  15,  200 J. 
C.  Miller  Crouch, 

Principal  Dfputv  Assistant  Secretary  for 

Educatiiimil  and  Cultural  Affairs.  Department 

ofStatf 

iFK  Do.    ():i-2H';25  Filed  10-20-03;  845  am] 

BILLING  COOe  4710-05-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Public  Notice  for  Waiver  of 
Aeronautical  Land-Use  Assurance, 
Manistee  County  Blacker  Airport, 
Manistee,  Ml 

AGENCY:  P'ederal  Aviation 
Administration,  DOT. 
action:  Notice  of  intent  of  waiver  with 
respect  to  land. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  considering  a 
proposal  to  change  a  portion  of  the 
airport  from  aeronautical  use  to  non- 
aeronautical  use  and  to  authorize  the 
exchange  of  the  airport  property.  The 
proposal  consists  of  three  parcels.  Parcel 
9  =  40.0  acres.  Parcel  10  =  40.0  acres 
and  Parcel  1 1  and  12  =  40.0  acres 
totaling  approximately  120.0  acres.  The 
land  was  originally  purchased  by  the 
County  with  state/local  funds  in  1997/ 
1998. 

There  are  no  impacts  to  the  airport  by 
allowing  the  airport  to  dispose  of  the 
property  The  proposed  land  will  be 
used  to  increase  the  Manistee  River 
State  Game  Area  by  44  acres  or  58 
percent   .Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  disposal  of  the  subject 
airport  propertv  nor  a  determination  of 
eligibility  tor  grant-in-aid  funding  from 
the  FAA  The  disposition  of  proceeds 
from  the  disposal  of  the  airport  property 
will  be  in  accordance  FAA's  Policy  and 
Proc;edures  Concerning  the  Use  of 
Airport  Revenue,  published  in  the 
Federal  Register  on  Febniary  16,  1999. 

In  aci  ordance  with  section  47107(h) 
of  title  49.  United  States  Code,  this 
notice  is  nnjuired  to  be  published  in  the 
Federal  Register  ,U)  days  bef(;re 


modifying  the  land-use  assurance  that 
requires  the  property  to  be  used  for  an 
aeronautical  purpose. 
DATES:  Comments  must  be  received  on 
or  before  November  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Stephanie  Swann,  Program  Manager, 
Federal  Aviation  Administration,  Great 
Lakes  Region,  Detroit  Airports  District 
Office,  DET  ADC)-613,  Metro  Airport 
Center,  11677  South  Wayne  Road.  Suite 
107,  Romulus,  Michigan  48174. 
Telephone  Number:  734-229-2945/FAX 
Number:  734-229-2950.  Documents 
reflecting  this  FAA  action  may  be 
reviewed  at  this  same  location  or  at 
Manistee  County/Blacker  Airport, 
Manistee,  Michigan. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  legal  description  of  the  property 
located  in  the  City  of  Manistee,  County 
of  Manistee.  Michigan,  and  described  as 
follows: 
PARCEL  9;  T22N.  R16W,  Sec.  34:  NE  'A  OF 

SW  'A,  40  acres 
PARCEL  10:  T22N.  Rl6W,  Sec.  34:  NW  V,  of 

SE  '  4,  40  acres 
PARCEL  11  &  12:  T22N,  R16W,  Sec.  34:  NE     . 

'/4  OF  SE  V,,  40  acres 

Issued  in  Romulus,  Michigan  on 
September  22.  2003. 
Irene  R.  Porter. 

Manager,  Detroit  Airports  District  Office. 
FAA.  Great  Lakes  Region. 
(PR  Doc.  03-26561  Filed  10-20-03;  8:45  am] 

BILUNG  COOE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Government/Industry  Aeronautical 
Chartering  Forum  Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  changes  in  public 
meeting. 


summary:  This  notice  announces  the 
cancellation  of  the  Charting  Group 
meeting  associated  with  of  the  Federal 
Aviation  Administration's  Government/ 
Industry  Aeronautical  Charting  Forum 
(AGF).  the  Instrument  Procedures 
Group  will  meet  as  originally  planned. 
DATES:  The  AGF  is  separated  into  two 
distinct  groups.  The  Instrument 
Procedures  Group  will  meet  as  planned 
October  20  and  21,  2003  from  9  a.m.  to 
4:30  p.m.  The  Chart  Group  meeting 
originally  scheduled  for  October  22  and 
23,  2003  from  9  a.m.  to  4:30  p.m.  is 
cancelled. 

ADDRESSES:  The  meeting  will  be  held  at 
the  FAA  National  Aeronautical  Charting 
Office.  AVN-500,  1325  East-West 
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Highway,  Silver  Spring,  SSMC  2,  Room 
2358.  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  relating  to  the  Instrument 
Procedures  Group,  contact  Thomas  E. 
Schneider,  Flight  Procedures  Standards 
Branch,  AFS-420,  6500  South 
MacArthur  Blvd.,  PO  Box  25082, 
Oklahoma  City,  OK  73125;  telephone 
(405)  954-5852;  fax:  (405)  954-2528. 
For  information  relating  to  the 
cancellation  of  the  Charting  Group 
meeting,  contact  Richard  V.  Powell, 
FAA,  Air  Traffic  Airspace  Management, 
ATA-100,  800  Independence  Avenue, 
SW..  Washington,  DC  20591;  telephone: 
(202)  267-8790,  fax:  (202)  293-4266. 

Issued  in  Washington,  DC,  on  October  15, 
2003. 

Richard  V.  Powell, 

Chair.  Government/Industry  Aeronautical 
Charting  Forum. 

[FR  Doc.  03-26562  Filed  10-20-03;  8:45  am] 

BIIXING  CODE  4910-15-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Adminiatration 

Federal  Tranait  Adminiatration 

Environmental  Impact  Statement: 
Denver,  BroomfiekJ,  Adama,  Jefferaon 
and  Boulder  Countiea,  CO 

agency:  Federal  Highway 
Administration  (FHWA)  and  Federal 
Transit  Administration  (FTA),  U.S. 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  FHWA  and  FTA  are 
issuing  this  notice  to  advise  the  public 
that  an  Environmental  Impact  Statement 
and  a  Section  4(f)  Evaluation  (EIS/4(f)) 
will  be  prepared  for  transportation 
improvements  in  the  City  and  County  of 
Denver,  City  and  County  of  Broomlield, 
Adams  County,  Jefferson  County, 
Boulder  County,  the  City  of 
Westminster.  City  of  Broomfield,  Town 
of  Superior,  City  of  Louisville,  and  the 
City  of  Boulder.  Colorado. 
Improvements  will  be  considered 
generally  between  Boulder  and 
Downtown  Denver  along  the  US  36 
highway  alignment,  the  Biurlington 
Northern  and  Santa  Fe  (BNSF)  rail  line. 
SH  157  in  Boulder  and  the  area  around 
the  northern  entry  of  SH  119  northeast 
of  Boulder.  The  relationships  of 
concurrent  projects  such  as  the 
Northwest  Corridor  EIS.  the  North  1-25 
EIS,  the  US36/US287  Interchange 
Environmental  Assessment  and  the 
Denver  Union  Station  Intermodal 
Master  Plan  EIS  will  also  be  considered. 


JThe  purpose  of  this  notice  is  to  notify 
interested  individuals,  organizations, 
and  business  entitfes,  affected  Native 
American  Tribes,  and  Federal,  State, 
and  local  governmental  agencies  of  the 
intent  to  prepare  an  EIS/4(f)  and  to 
invite  participation  in  the  study. 
Transportation  improvements  are 
needed  to  meet  current  and  futiu-e  travel 
demands  and  to  upgrade  the 
transportation  facilities  in  the  corridor 
consistent  with  ciurent  standards  and 
procedures. 

DATES:  Written  comments  on  the  scope 
of  alternatives  and  impacts  to  be 
considered  must  be  submitted  by 
December  5.  2003  to  Marion  McCleary, 
Project  Administrator,  at  the  address 
below. 

Project  Scoping  will  be  accomplished 
through  coordination  with  affected 
parties,  stakeholders,  organizations. 
Federal.  State,  and  local  agencies; 
agency  Scoping  meetings;  and  through 
community  outreach  and  public 
meetings  in  the  project  corridor. 
Meetings  will  be  conducted  as  follows: 
Agency  and  Public  Scoping  Meeting. 

Thursday.  October  30.  2003;  7:30  a.m. 
^    to  9:30  a.m..  Optional  Corridor  Tour: 
9:30  a.m  to  11:30  a.m.,  4  Garden 
Center.  Lower  Level  Conference 
Room.  Broomfield.  CO  80020. 
Public  Scoping  Meetings.  Wednesday. 
November  12.  2003.  4:30  p.m  to  7:30 
p.m.,  Boulder  Public  Library 
Auditorium.  1000  Canyon  Boulevard, 
Boulder,  Colorado. 
Thursday,  November  13.  2003.  4:30  p.m. 
to  7:30  p.m..  Front  Range  Community 
College,  Rocky  Mountain  Room,  3645 
West  112th  Avenue,  Westminster. 
Colorado 
Information  on  the  time  and  place  of  the 
public  Scoping  meetings  will  be 
provided  in  the  local  newspapers  and 
other  media  outlets. 
ADDRESSES:  Written  comments  on  the 
scope  of  alternatives  and  impacts  to  be 
considered  should  be  sent  to:  Marion 
McCleary,  Project  Administrator,  US  36 
Mobility  Partnership,  c/o  URS 
Corporation,  1225  17th  Street,  Suite 
200.  Denver,  CO  80202,  303-293-8080, 
Fax:  303-293-2110,  E-mail: 
marion_mccleary@urscorp.com. 

FOR  FURTHER  INFORMATION  CONTACT: 

•  Shaim  Cutting,  Senior  Operations 
Engineer,  FHWA,  Colorado  Division, 
555  Zang  Street,  Room  250,  Lakewood, 
CO  80228,  Telephone:  (303)  969-6730 
extension  369. 

•  Dave  Beckhouse.  Community 
Planner,  FTA,  216  16th  Street.  Suite 
650.  Denver.  CO,  80202,  Telephone: 
(303)  844-4266. 

•  Jeff  Wassenaar,  Colorado 
Department  of  Transportation,  Region  6, 


3401  Quebec  Street.  Suite  800,  Denver. 
CO.  80207.  Telephone:  (303)  370-2052 
extension  219. 

•  Scott  Weeks.  Regional 
Transportation  District,  1600  Blake 
Street.  Denver,  CO,  80202.  Telephone: 
(303)  299-2221. 

To  ensure  that  a  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS/4(f)  should 
be  directed  to  Shaun  Cutting  or  Dave 
Beckhouse  at  the  addresses  previously 
provided. 

To  be  placed  on  the  public  mailing 
list  to  receive  additional  project 
information,  contact  Marion  McClean,' 
at  the  address  previously  provided. 
SUPPLEMENTARY  INFORMATION: 

I.  Scoping  of  Project 

The  FHWA  and  FTA  in  cooperation 
with  the  Colorado  Department  of 
Transportation  (CDOT)  and  the  Regional 
Transportation  District  (RTD)  will 
prepare  an  Environmental  Impact 
Statement  and  Section  4(f)  Evaluation 
(EIS/4(f))  for  transportation 
improvements  on  the  US  36  Corridor 
(the  Corridor)  between  Boulder  and  the 
Interstate  25  (I-25)/US  36  Interchange 
and  a  transit  connection  between 
Denver  Union  Station  and  Boulder. 

The  EIS/4(f)  will  evaluate 
improvement  alternatives  and  the  No- 
Action  alternative  based  on  the  Purpose 
and  Need  developed  for  the  corridor. 
Alternatives  will  be  developed  through 
an  extensive  agency  and  community 
outreach  process.  A  full  range  of 
potential  alignments  and  corridors  will 
be  considered  for  both  highway  and 
transit  alternatives.  The  US  36  Corridor 
EIS/4(f)  evaluation  will  result  in  a 
decision  about  which  transportation 
projects,  if  any,  will  be  built  to  improve 
safety  and  address  congestion  in  the 
Corridor. 

II.  Description  of  Study  Area  and 
Project  Need 

The  study  area  for  the  EIS/4(f)  is 
generally  along  the  alignments  of  US  36 
from  1-25  to  Boulder,  SH  157/Foothills 
Parkway  from  US  36  to  SH  119,  and 
along  the  BNSF  Railroad  line  from 
downtown  Denver  to  Boulder.  The 
purpose  of  the  proposed  action  is  to 
decrease  congestion,  and  improve 
safety,  access,  and  mobility.  Original 
construction  of  US  36  was  initiated  in 
1951  and  completed  as  a  four-lane  toll 
road.  The  cross  section  is  still  four  lanes 
throughout  most  of  the  highway  length 
today.  During  the  same  period, 
population  and  employment  groulh  in 
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the  areas  of  the  corridor  havw 
substantial Iv  increaswl  travel  demands 
for  longer  length  trips 

III.  Alternatives  To  Be  Considered 

The  alternatives  evaluated  m  the  Draft 
EIS  (DEIS)  will  inrlude,  hut  nfit  he 
limited  to.  the  alternatives  developed  in 
the  previously  completed  US  36  Major 
Investment  Studv  I  MIS).  lune  2001 
These  alternatives  consisted  of  Rpgnmal 
Rail  on  the  BN'SF  alignment  (also  called 
Commuter  Rail),  Bus  Rapid  Transit 
(BRT)  within  the  US  36  highway.  High 
Occupancy  Vehicle  Lanes  (HOV)  on  L'S 
36,  Roadway  Widening  on  US  36  and 
possibly  cross  streets.  Bikewav.  Travel 
Demand  Management  (TDM),  and 
Intelligent  Transportation  System  (ITS) 
improvements  and  transportation 
management  elements  in  a  roughly  2.5- 
mile-long  corridor,  parallel  to  and 
including  US  36.  between  downtown 
Denver  and  Boulder  The  EIS/4(f)  will 
evaluate  the  use  and  effects  of  toll  and 
other  user  fee  methods  of  finance  on  the 
alternatives  and  the  expected  travel 
demand  response  from  such  options. 

The  EIS/4(n  will  also  evaluate  the 
appropriate  end  of  line  and  associated 
facilities  and  connections  into 
Downtown  Denver  to  L'nion  Station  and 
in  Boulder,  As  part  of  the  transit 
evaluations,  station  locations  will  be 
studied  and  identified  as  appropriate. 

The  EIS/4(n  will  also  hiUv  evaluate 
the  No-Action  Alternative  as  a  basis  of 
comparison  among  all  alternatives 
Other  alternatives  may  be  added  as  a 
result  of  scoping  and  agenc  v 
coordination  efforts. 

IV.  Probable  Effects/Potential  Impacts 
for  Analysis 

The  EIS/4(f]  will  analyze  social. 
economic,  and  environmental  impacts 
of  the  various  alternatives.  Other  major 
iss'ues  to  be  evaluated  include  air 
quality,  noise,  aesthetics,  community 
cohesion  impacts,  and  possible 
disruption  of  neighborhoods,  businesses 
and  commercial  activities.  The  subjects 
and  level  of  detail  addressed  in  the  EIS' 
4(f]  will  be  consistent  with  the 
requirements  of  the  joint  FTA/FHWA 
environmental  regulations  (23  CFR  part 
771)  and  the  Council  on  Environmental 
Quality  regulations  (40  C;FR  parts  1.500- 
1508).  Among  t)ther  factors,  the  EIS/4(fl 
will  evaluate  the  following; 

•  Transportation  service  including 
future  corridor  capacity 

•  Transit  ridership  and  costs 

•  Traffic  movements  and  changes  and 
associated  impacts  to  local  facilities 

•  Community  impacts  such  as  land 
use.  displacements,  noise,  neighborhood 
compatibility  and  aesthetics 


•   Resource  impacts  including  impacts 
to  historic;  and  arche()l()gi(;al  resources, 
cultural  resource  impacts,  natural 
resource  impacts  inc;luding  air  quality, 
wetlands,  water  quality  and  wildlife 

The  proposed  impact  assessment  and 
evciliiation  will  take  into  ac;f.ount  both 
positive  .iiid  negative  iinpac:ts   direi:t 
and  indirect  impac;ts.  short-term  (during 
the  c  (instruc;tion  period)  and  long  term 
impacts,  and  site-spec:ific,  as  well  as 
corridor  wide  impacts.  Mitigation 
measures  will  be  identifieci  for  any 
adverse  environmental  impac;ts  that  are 
identified. 

Issued  on   On.iti.T  14.  2UCM. 
William  C.  fones. 

Division  Adnunistmtor.  Cnlomdo  Divi<;inn. 
Federal  Hii^hway  Administration.  Lakewood, 
Colorado 

Lee  O.  Waddlelon, 

Rfgi'iinii  Adnnnistnilnr.  Federal  I'ransit 
Administration,  Denver.  Colorado. 
IFR  Dec    (n-:f.51t)  Filed  ll)-20-O3:  8:45  <iml 
BILLING  CODE  4910-57-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Juneau,  AK 

AGENCY:  Federal  Highway 
Administration  (FHVV.A),  Alaska 
Department  of  Transportation  and 
I'ublic  Fai;ilities(ADOT&PF) 
ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  than  an 
environmental  impac;t  statement  will  be 
prepared  for  a  second  crossing  of  the 
Gastineau  Channel  in  [uneau,  Alaska. 
.Scoping  meetings  for  the  Juneau  Second 
Channel  Crossing  pro|ect  will  be  held  in 
luneau,  Alaska  during  November  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Haugh.  Enviroiiment/Right-of-VVay 
Programs  Manager.  Federal  Highway 
Administration.  P().  Bo.x  21648,  [uneau, 
Alaska  9<^m2.  (907)  586-7430. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  Alaska 
Department  of  Transportation  and 
Public  Fac;ilitie>  (ADOT&PF)  and  the 
City  and  Borough  of  )uneau  ((.B)),  will 
prepare  an  EIS  for  a  proposed  second 
c Tossing  of  the  tlastineau  Channel  in 
[uneau,  Alaska   The  proposed  [uneau 
Set.cind  (Channel  Crossing  pro)t;ct  would 
involve  a  new  crossing  from  mainland 
[uneau  to  Douglas  Island.  The  project 
study  arcM  includes  an  approximate 
nine-mile  st»gmeii'  of  the  Gastineau 
Channel,  from  the  vicinity  of  Salmon 
(;reek  to  the  viciinitv  of  the  Mendenhall 
Peninsula/North  Douglas  Island. 


Alternatives  would  vary  by  location  and 
would  include  different  bridge  types 
that  are  estimated  to  be  from 
approximately  0.5  to  1.5  miles  in  length. 

Alternatives  have  yet  to  be  developed 
for  the  project.  Any  bridge  crossing 
alternatives  will  meet  the  reasonable 
needs  of  navigation  for  the  Gastineau 
Channel.  The  No-build  alternative  will 
remain  a  viable  alternative  throughout 
the  ELS  process.  The  Second  Crossing.is 
considered  necessary  to:  meet  the 
expressed  planning  intent  of  the  CB[  to 
facilitate  existing  and  planned 
development  of  the  CBJ  designated 
"New  Growth  Area"  on  West  Douglas 
Island  in  accordance  with  the  CBJ 
(Comprehensive  Plan:  and  to  improve 
transportation  network  connectivity  and 
access  for  (emergency  response. 

Letters  describing  the  proposed  action 
and  solii:iting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  Icical 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  the  proposal.  A  series  of  agency  and 
public  meetings  will  be  held  in  [uneau, 
Alaska  throughout  the  EIS  study 
process.  In  addition,  a  public  hearing 
will  be  held.  Public  notice  will  be  given 
of  the  time  and  place  of  the  meetings 
and  hearing.  The  draft  EIS  will  be  made 
available  for  public  and  agency  review 
and  comment  prior  to  the  public 
hearing.  A  formal  agency  scoping 
meeting  and  public  scoping  meetings 
are  planned  in  Juneau,  Alaska  during 
November  2003. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments,  and  suggestions  , 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research. 
Planning  and  Construc:tion.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program  ) 

Issued  on  C)c;lober  10.  2003. 
Tim  A.  Haugh, 

Environment  and  Right-of-Wav  Programs 

Manager.  Juneau.  Alaska. 

IFR  Doc  OJ-26437  Filed  10-20-03;  8;45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MAR  AD  2003  16323] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  l^ws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
JUSTICE. 

summary:  As  authorized  by  Public  Law 
105-383  and  Public  Law  107-295,  the 
Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwrise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-16323  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Public  Law  105-383 
and  MARAD's  regulations  at  46  CFR 
Part  388  (68  FR  23084;  April  30,  2003), 
that  the  issuance  of  the  waiver  will  have 
an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S.-flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  Part  388. 
DATES:  Submit  comments  on  or  before 
November  20,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003  16323. 
Written  comments  may  be  submitted  by 
hand  or  by  mail,  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PI^-401, 
Department  of  Transportation,  400  7th 
St.,  SW..  Washington,  DC  20590-0001. 
You  may  also  send  conunents 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  docimient  and 
all  documents  entered  into  this  docket 


is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  JUSTICE  is: 
Intended  Use:  "Passenger  Charters." 
Geographic  Region:  "Chesapeake  Bay 
to  Florida  Coasts  and  Bahamas." 

Dated:  October  15.  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Ricliard, 

Secretary.  Maritime  Administration. 
[FR  Doc.  03-26451  Filed  10-20-03;  8:45  am] 
BILLING  CODE  4giO-81-P 


DEPARTMENT  OF  TRANSPORTATION 

National  iHlghway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2002-13355;  Notice  2] 

Bridgestone/Firestone,  Decision  That 
Application  for  Determination  That 
Noncompliance  Is  inconsequential  to 
Motor  Vehicle  Safety  Is  Moot 

Bridgestone/Firestone  has  advised  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  that  it 
determined  that  approximately  4,700 
P235/75R15  Dayton  Timberiine  A/T 
tires  do  not  meet  the  labeling 
requirements  mandated  by  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  109,  "New  Pneumatic  Tires." 
Pursuant  to  49  U.S.C.  30118(d)  and 
30120(h),  Bridgestone/Firestone  has 
petitioned  for  a  determination  that  this 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published,  with  a  30-day  comment 
period,  on  October  7,  2002,  in  the 
Federal  Register  (67  FR  62522).  NHTSA 
received  no  comment  on  this 
application. 

FMVSS  No.  109,  S4.3(b)  and  S4.3(c), 
require  that  each  tire  shall  have 
permanently  molded  the  maximum 
permissible  inflation  pressure  and  the 
maximum  load  rating  of  the  tire, 
respectively.  The  Sao  Paulo,  Brazil  plant 
produced  noncompliant  tires  during 
weeks  40  through  and  including  week 
49  of  the  year  2001.  The  subject  tires 
were  mislabeled  as  "Extra  Load."  The 
actual  markings  on  the  subject  tires  are: 
Max  load  920  Kg  (2028  lbs.)  at  300  kPa 

(44  psi)  max  press.  Extra  Load 

The  correct  markings  should  be: 


Max  load  920  Kg  (2028  lbs.)  at  300  kPa 

(44  psi)  max  press. 

Bridgestone/Firestone  believes  that 
the  noncompliance  is  inconsequential 
as  it  relates  to  motor  vehicle  safety  for 
the  following  stated  reasons:  "First,  the 
subject  tires  with  the  exception  of  the 
"Extra  Load"  marking  meet  all  the 
requirements  of  49  CFR  Part  (sic)  109. 
Second,  the  subject  tires  were  tested  by 
Bridgestone/Firestone  and  meet  the 
requirements  of  high  speed,  endurance, 
strength,  and  bead  unseat  as  defined  in 
49  CFR  Part  (sic)  109  for  the  "Extra 
Load"  designation.  Third,  the  subject 
tires  as  shipped  from  the  manufacturing 
plant  were  identified  by  tire  labels  and 
article  number  as  standard  load.  Thus, 
the  potential  for  sale  of  these  tires  as 
"Extra  Load"  is  ver\'  small." 

This  mislabeling  does  not  constitute  a 
noncompliance  with  FMVSS  No.  109. 
The  standard  has  no  requirement  that  a 
tire  be  labeled  .with  the  words  "extra 
load"  even  when  it  is  designed  to 
accommodate  a  greater  load  than  a 
standard  tire  of  the  same  size.  The 
correct  maximum  load  rating  and  the 
correct  maximum  inflation  pressure  are 
properly  molded  on  the  tires.  These  two 
values,  along  with  other  tire  information 
such  as  tire  size,  are  used  by  consumers 
in  selecting  replacement  tires. 

In  consideration  of  the  foregoing, 
NHTSA  has  decided  that  the  tires  in 
question  do  not  exhibit  a 
noncompliance  with  an  FMVSS. 
Therefore,  Bridgestone/Firestone"s 
petition  for  an  inconsequentialitv 
exemption  is  moot. 

Authority:  (49  U.S.C.  30118.  30120: 
delegations  of  authority  at  49  CFR  1.50  and 
501.8) 

Issued  on:  October  14.  2003. 
Stephen  R.  Kratzke. 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-26509  Filed  10-20-03;  8:45  am] 

BILUNG  CODE  4giO-5»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2003-14826;  Notice  1] 

Nissan  North  America,  Inc.,  Receipt  of 
Application  for  Decision  of 
inconsequential  Noncompliance 

Nissan  North  America  (Nissan)  has 
determined  that  the  side  marker  lamps 
in  approximately  302,000  model  year 
2002  and  2003  Nissan  Altima  vehicles 
do  not  meet  certain  requirements  of 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  108,  "Lamps,  Reflective 
Devices  and  Associated  Equipment. 
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Pursuant  to  49  U.S.C.  30118(d)  and 
30120(h),  Nissan  has  petitioned  for  a 
determination  that  this  noncompliance 
is  inconsequential  to  motor  vehicle 
safety  and  has  filed  an  appropriate 
report  pursuant  to  49  CFR  Part  573. 
"Defect  and  Noncompliance  Reports."  A 
copy  of  this  petition  can  be  found  in 
this  docket. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application, 

FMVSS  108  S5.1.1  specifies  that  each 
vehicle  shall  be  equipped  with  certain 
lamps  and  reflective  devices.  Nissan 
stated  that  extensive  testing 
demonstrates  that  the  subject  side 
marker  lamps  consistently  meet  the 
light  intensity  requirements  at  the 
required  test  points.  However.  Nissan 
determined  that  the  front  side  marker 
lamps  mav  not  meet  the  requirement  to 
sustain  the  light  intensity  when 
measured  between  two  of  the  nine  test 
points  in  a  scan  test.  Nissan  believes 
that  the  noncompliance  of  the  side 
lamps  does  not  affect  its  primary 
purpgse,  which  is  to  be  sufficiently 
visibfe  to  identifv-  the  front  edge  of  the 
vehicle  at  night.  Nissan  stated  that  the 
reported  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Its  petition  may  be  read  by  visiting  the 
above  mentioned  docket  using  the 
Docket  Management  System  described 
below. 

Interested  persons  are  invited  to 
submit  WTitten  data,  views,  and 
arguments  on  the  application  described 
above.  Comments  must  refer  to  the 
docket  and  notice  number  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to:  U.S.  Department  of 
Transportation,  Docket  Management, 
Room  PL^Ol,  400  Seventh  Street,  SVV.. 
Washington,  DC,  20590.  If  is  requested, 
but  not  required,  that  two  copies  of  the 
comments  be  provided.  The  Docket 
Section  is  open  on  weekdays  from  10 
a.m.  to  5  p.m.  Comments  may  be 
submitted  electronically  by  logging  onto 
the  Docket  Management  System  Web 
site  at  http://dms.dot.gov.  Click  on 
"Help"  to  obtain  instructions  for  filing 
the  document  electronically. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 


authority  indicated  below.  Comment 
closing  date:  November  20,  2003. 

(49  LJ,S,C,  ,101 1 18.  301 120:  delegatiuns  of 
authority  at  49  C:FR  1.50  and  .=501.8) 

Issued  on:  October  14.  2003. 
Stephen  R.  Kratzke. 

.\iisoci(itf  Administrator  for  Rulemaking. 
[FR  Doc.  03-26508  Filed  10-20-03:  8:45  am] 

BILLING  COOe  4910-59-P 


By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A,  Williams. 
Secretary. 
[FR  Doc.  03-26289  Filed  10-20-03:  8:45  ami 
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Surface  Transportation  Board 
[STB  Finance  Docket  No.  34409] 

Burlington  Shortline  Railroad,  inc.^  d/b/ 
a  Burlington  Junction  Railway — Lease 
and  Operation  Exemption — The 
Burlington  Notlhern  and  Santa  Fe 
Railway  Company 

Burlington  Shortline  Railroad,  Inc..  d/ 
b/tiy  Burlington  Iuncti(m  Railway 
(BIRY).  a  Class  III  rail  carrier,  has  filed 
a  verified  notice  of  exemption  under  49 
CFR  1 150,41  et  Sfq  to  lease,  from  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF),  and  operate 
two  segments  of  rail  line  known  as  (1) 
the  Marblehead  line  and  (2)  the 
Moorman  Lead  line  The  Marblehead 
line  extends  approximately  5.13  miles 
h-om  BNSF  milepost  261. ,32  near 
Quincv.  IL.  to  BNSF  milepost  266.43 
near  Marblehead,  IL.  The  Moorman 
Lead  line  extends  5,100  feet 
southwesterly  from  BNSF  milepost 
258.2  near  Quincy. 

Consummation  ot  this  transaction  was 
expected  to  occur  on  or  about  October 
4.  2003, 

B|RV  certifies  that  its  projected 
annual  revenues  as  a  result  of  this 
transaction  will  not  exceed  S5  million 
and  that  the  transaction  will  not  result 
in  the  creation  of  a  Class  II  or  Class  I  rail 
carrier. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ah  initio  Petitions  to  revoke  the 
exemption  under  49  U,S.C.  10502(d) 
may  he  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automaticallv  stav  the  tran.saction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  .STB  Finance 
Docket  No.  34409,  must  be  filed  with 
the  Surface  Transportaticm  Board,  1925 
K  Street.  NW.,  Washington,  DC  20423- 
0001,  In  addition,  a  copy  of  each 
pleading  must  be  served  on  lohn  D. 
Heffner.  1920  N  Street.  NW.,  Suite  800, 
Washington.  DC  20036, 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  "http:// 
H'W'w.  stb.dot.gov." 

Decided:  October  10.  2003. 


The  Burlington  Northern  and  Santa  Fe 
Railway  Company— Trackage  Rights 
Exemption— Elgin,  Joliet  &  Eastern 
Railway  Company 

Pursuant  to  a  written  trackage  rights 
agreement  dated  September  22.  2003. 
Elgin,  Joliet  &  Eastern  Railway  Company 
has  agreed  to  grant  certain  non- 
exclusive trackage  rights  to  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  between  EJE 
milepost  1.6  at  Joliet,  IL,  and  EJE 
milepost  20.6  at  Eola,  IL.  a  distance  of 
approximately  19  miles. 

Although  BNSF  states  that  the 
transaction  was  scheduled  to  be 
consummated  on  October  7.  2003,  the 
earliest  the  transaction  could  be 
consummated  was  October  8.  2003  (7 
days  after  filing  the  notice). 

the  purpose  of  the  trackage  rights  is 
to  allow  BNSF  to  operate  more 
efficiently. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
VV'esfern  Rv.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Rv.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
mav  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34413,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Michael  E. 
Roper.  The  Burlington  Northern  and 
Santa  Fe  Railwav  Companv,  2500  Lou 
Menk  Drive,  POBox  961039,  Fort 
Worth,  TX  76161-0039. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  "http:// 
www.  stb.dot.gov." 

Decided:  October  15,  2003. 
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By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
VemoB  A.  Williams, 
Secretary. 
[FR  Doc.  03-26496  Filed  10-20-03;  8:45  am] 

BILUNG  CODE  401 S-OO-P 


Subcommittee  for 


Aging  and  Clinical  Geriatrics  . 
Clinicai  f=lesearch  Program  .... 

Immunology  

Endocrinotogy-A  

General  Medical  Science  

Mental  Health  and  Behav  Sd 

Surgery  

Infectious  Diseases  

Endocrinoiogy-B  


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Medical  Research  Service  Merit  Review 
Committee,  Notice  of  Meetings 

The  Department  of  Veterans  Affairs 
gives  notice  under  the  Public  Law  92- 


Date{s) 


Novemt)er 
November 
Novemt>er 
Novemt)er 
Novemt)er 
December 
December 
December 
December 


5,  2003  

17,  2003  

18-19,  2003 
20-21,2003 

24,2003  

1-2,  2003  .... 

8,2003  

11-12,2003 
18-19,  2003 


463  (Federal  Advisory  Committee  Act) 
that  the  subcommittees  of  the  Medical 
Research  Service  Merit  Review 
Committee  will  meet  from  8  a.m.  to  5 
p.m.  as  indicated  below: 


Location 


Holiday  Inn  Central. 
Marriott  Residence  Inn. 
Marriott  Residence  Inn. 
Marriott  Residence  Inn. 
Governor's  House. 
Holiday  Irm  Central. 
Governor's  House. 
Holiday  Inn  Central. 
Holiday  Inn  Central. 


The  addresses  of  the  hotels  are: 

Governor's  House,  1615  Rhode  Island 
Avenue,  NW.,  Washington,  DC. 

Hohday  hm  Central,  1501  Rhode 
Island  Avenue,  NW.,  Washington,  DC. 

Marriott  Residence  Inn  (Thomas 
Circle),  1199  Vermont  Avenue,  NW., 
Washington,  DC. 

These  subcommittee  meetings  are  for 
the  purpose  of  evaluating  the  scientific 
merit  of  research  conducted  in  each 
specialty  by  Department  of  Veterans 
Affairs  (VA)  investigators  working  in 
VA  Medical  Centers  and  Clinics. 

The  subcommittee  meetings  will  be 
open  to  the  public  for  approximately 
one  hour  at  the  start  of  each  meeting  to 
discuss  the  general  status  of  the 
program.  The  remaining  portion  of  each 
subcommittee  meeting  will  be  closed  to 
the  public  for  the  review,  discussion, 
and  evaluation  of  initial  and  renewal 
projects. 

The  closed  portion  of  the  meetings 
involves  discussion,  examination, 
reference  to  and  oral  review  of  site 
visits,  staff  and  consultant  critiques  of 
research  protocols  and  similar 
documents.  During  this  portion  of  the 
subcommittee  meetings,  discussion  and 
recommendations  will  deal  with 
qualifications  of  personnel  conducting 
the  studies,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  as  well  as 
research  information,  the  premature 
disclosure  of  which  could  significantly 
frustrate  implementation  of  proposed 
agency  action  regarding  such  research 
projects. 

As  provided  by  subsection  10(d)  of 
Public  Law  92-453,  as  amended,  closing 
portions  of  these  subcommittee 
meetings  is  in  accordance  with  5  U.S.C, 
552b(c)(6)  and  (9)(B).  Those  who  plan  to 
attend  or  would  like  to  obtain  a  copy  of 
minutes  of  the  subcommittee  meetings 
and  rosters  of  the  members  of  the 


subcommittees  should  contact  LeRoy  G. 
Frey,  Ph.D.,  Chief,  Program  Review 
Division,  Medical  Research  Service 
(12 IF),  Department  of  Veterans  Affairs, 
Washington,  DC,  (202)  408-3630. 

Dated:  October  10,  2003. 

By  Direction  of  the  Secretary. 
E.  Philip  Riggin, 
Committee  Management  Officer. 
IFR  Doc.  03-26435  Filed  10-20-03;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Researcii  and  Deveiopment 
Cooperative  Studies  Evaluation 
Committee;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  a  meeting  of  the  Research  and 
Development  Cooperative  Studies 
Evaluation  Conmiittee  will  be  held  at 
the  Crystal  Gateway  Marriott  Hotel, 
1700  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  on  December  16 
and  17,  2003.  The  sessions  will  be  held 
on  December  16  from  8  a.m.  to  3:45  p.m. 
and  December  17  from  7:30  a.m.  to  2 
p.m. 

The  Committee  advises  the  Chief 
Research  and  Development  Officer 
through  the  Director  of  the  Cooperative 
Studies  Program  on  the  relevance  and 
feasibility  of  the  studies,  the  adequacy 
of  the  protocols,  and  the  scientific 
validity  and  propriety  of  technical 
details,  including  protection  of  human 
subjects. 

On  December  16,  the  Committee  will 
review  the  following  studies  submitted: 
Efficacy  of  GM-CSF  to  Reduce 
Incidence  and  Duration  of  Mucositis 
Associated  with  Concomitant 
Chemoradiation  Therapy  in  Head  and 


Neck  Cancer  Patients;  Integrating 
Practice  Guidelines  for  Smoking 
Cessation  into  Mental  Health  Care  for 
Post-Traumatic  Stress  Disorder; 
Risperidone  Treatment  for  Refractory 
Combat-Related  Post-Traumatic  Stress 
Disorder;  and  A  Randomized, 
Multicenter,  Double-Blind,  Placebo- 
Controlled  Trial  of  DL-Alpha-tocopherol 
for  the  Treatment  of  Functional  Decline 
in  Outpatients  with  Alzheimer's  Disease 
on  Donepezil.  On  December  17,  the 
Committee  will  review  the  study 
submitted  on  S-Adenosylmethionine 
Improves  Survival  in  Alcoholic 
Cirrhosis. 

The  meeting  will  be  open  to  the 
public  December  16  from  8  a.m.  to  8:30 
a.m.  to  discuss  the  general  status  of  the 
program.  Those  who  plan  to  attend 
should  contact  Mrs.  Karen  Hood,  Staff 
Assistant,  Department  of  Veterans 
Affairs,  Washington,  DC,  at  (202)  254- 
0276.  The  meeting  will  be  closed 
December  16  from  8:30  a.m  to  3:45  p.m. 
and  December  17  from  7:30  a.m.  to  2 
p.m.  That  portion  of  the  meeting 
involves  committee  business  that  falls 
within  the  scope  of  provisions  set  forth 
in  section  10(d)  of  Public  Law  92-463, 
as  amended  by  sections  5(c)  of  Public 
Law  94-409,  and  5  U.S.C.  552b{c)(6). 
During  the  closed  session  of  the 
meeting,  discussions  and 
recommendations  will  deal  with 
qualifications  of  personnel  conducting 
the  studies,  staff  and  consultant 
critiques  of  research  proposals,  and 
similar  documents,  and  the  medical 
records  of  patients  who  are  study 
subjects,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dated;  October  14.  2003. 
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By  Direction  of  the  Secretary 
E.  Philip  Riggin, 

Committee  Management  Officer 

[FR  Doc,  03-26436  Filed  K)-Z(W)3.  8  45  Am\ 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-NM-49-AD] 

BIN  2120-AA64 

Airworthiness  Directives;  Airbus  IModel 
A319,  A320,  and  A321  Series  Airplanes 

Correction 

In  proposed  rule  document  03-25978 
beginning  on  page  53947  in  the  issue  of 


Federal  Register 

Vol.  68.  No.  203 
Tuesday,  October  21,  2003 


Wednesday,  October  15.  2003,  make  the 
following  correction: 

On  page  59347,  in  the  third  column, 
in  the  DATES  section,  in  the  second 
line,  "November  14,  2004"  should  read 
"November  14,  2003", 

IFR  Doc.  C3-25978  Filed  10-20-03;  8;45  am] 

BILLING  CODE  1 505-01 -D 
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UNITED  STATES  SENTENCING 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

AGENCY:  United  States  Sentencing 
Commission. 

ACTION:  Notice  of  (1)  amendments  to  the 
sentencing  guidelines  made  pursuant  to 
the  directive  in  section  401(m)  of  the 
PROTECT  Act,  Public  Law  108-21;  and 
(2)  conforming  amendments  to  the 
congressional  amendments  to  the 
guidelines  made  directly  by  the 
PROTECT  Act  and  effective  on  May  30. 
2003. 

SUINMARY:  Section  401(m)  of  the 
PROTECT  Act  requires  the  Commission, 
•■(nlot  later  than  180  days  after  the 
enactment  of  [thel  Act"  {i.e..  October  27. 
2003)  to  "review  the  grounds  of 
downward  departure  that  are  authorized 
by  the  sentencing  guidelines,  policy 
statements,  and  official  commentary." 
Section  40Um)  also  requires  the 
Commission  to  promulgate,  pursuant  to 
section  994  of  title  28,  United  States 
Code,  amendments  that  "ensure  that  the 
incidence  of  downward  departures  are 
substantially  reduced,"  that  authorize  a 
downward  departure  of  "not  more  than 
four  levels  if  the  Government  files  a 
motion  for  such  departure  pursuant  to 
an  earlv  disposition  program."  and  that 
make  any  conforming  changes 
necessitated  by  the  Act.  Pursuant  to 
section  401  (m)  of  the  Act  and  section 
994  of  title  28,  United  States  Code,  the 
Commission  has  promulgated 
amendments  to  the  following;  (1)(A) 
Chapter  Five.  Part  K,  including  §§  5K2.0 
(Grounds  for  Departure),  5K2.10 
(Victim's  Conduct),  5K2.12  (Coercion 
and  Duress).  5K1.13  (Diminished 
Capacity),  and  5K2.20  (Aberrant 
Behavior),  and  the  promulgation  of  a 
new  policv  statement.  ^9  5K3.1  (Early 
Disposition  Programs);  (B)  Chapter  Five, 
Part  H,  including  §*»  5H1.4  (Physical 
Condition,  Including  Drug  or  Alcohol 
Dependence  or  Abuse;  Gambling 
Addiction),  5H1.&  (Family  Ties  and 
Responsibilities),  5H1.7  (Role  in  the 
Offense),  and  5H1.8  (Criminal  History); 
(C)  t,«,4Al.l  (Criminal  History  Category) 
and  4A1.3  (Departures  Based  on 
Inadequacv  of  Criminal  History 
Categorv);  (D)  S?5C1.2  (Limitation  on 
Applicability  of  Statutory  Minimum 
Sentences  in  Certain  Cases);  (E)  Chapter 
One.  Part  A.  including  promulgation  of 
a  new  guideline.  §  lAl.l  (Authority);  (F) 
§6B1.2  (Standards  for  Acceptance  of 
Plea  Agreements);  and  (G)  ^  iBl  1 
(Application  Instructions);  and  (2) 
§2A4.1  (Kidnapping.  Abduction. 
Unlawful  Restraint)  in  order  to  make 


conforming  changes  necessitated  by  the 
congressional  amendments  to  the 
guidelines  made  directly  by  the 
PROTECT  Act  and  effective  on  May  30. 

2003. 

Section  994(x)  of  title  28,  United 
States  Code,  requires  the  Commission  to 
complv  with  the  notice  and  comment 
procedures  set  forth  in  5  U.S.C.  5.53. 
Section  553  provides,  however,  a  "good 
cause"  e.\c:eptit)n  to  the  general  notice 
and  comment  requirements,  including 
the  requirement  that  notice  of  final 
agency  action  be  published  n(jt  later 
than  30  days  before  the  effective  date  of 
that  action,  if  the  "agency  for  good 
cause  finds  (and  incorporates  the 
finding  and  a  brief  statement  of  reasons 
therefor  in  the  rules  issued)  that  notice 
and  publi(  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest."  5  LI.S.C.  553(b). 
{d)(3).  The  180-day  deadline  noted  in 
the  previous  paragraph  vvith  respect  to 
promulgation  of  these  amendments,  the 
extensive  nature  of  these  amendments, 
and  limited  Commission  resources 
made  it  impracticable  to  publish  the 
amendments  in  the  Federal  Register 
within  the  otherwise  applicable  30-day 
period.  The  Commission  therefore  had 
good  cause  not  to  publish  these 
amendments  within  that  time  period. 
DATES:  The  effective  date  for  the 
amendments  set  forth  in  this  notice  is 
0(;tober  27,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander,  Public  Affairs 
Officer,  202-502-4590.  The 
amendments  set  forth  in  this  notice  also 
mav  be  accessed  through  the 
Commission's  Web  site  at  http:// 
w'wvv.u.ssr.gov.  The  Guidelines  Manual 
effective  November  1.  2003,  will 
incorporate  the  amendments  set  forth  in 
this  notice  and  may  be  accessed  through 
the  Commission's  Web  site  as  well. 
Please  note  that  due  to  the  timing  of  th" 
promulgation  of  these  amendments  and 
the  time  retjuired  for  publication  of  the 
Guidelines  Manual,  the  Commission 
will  he  unable  to  distribute  copies  of  the 
Guidelines  Manual  before  November  1, 
2003  Thev  will  be  distributed  as  soon 
as  practicable  thereafter. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission  is 
an  independent  agenc  y  in  the  judicial 
branch  of  the  United  States 
Government.  The  Commission 
promulgates  sentencing  guidelines  and 
policy  statements  for  federal  sentencing 
courts  pursuant  to  28  U.S.C.  994(a).  The 
Commission  also  periodically  reviews 
and  revises  previously  promulgated 
guidelines  pursuant  to  28  U.S.C.  994(o) 
and  generally  submits  guideline 
amendments  to  Congress  pursuant  to  28 


U  S.C.  994(p)  not  later  than  the  first  day 
of  May  each  year.  Absent  action  of 
Congress  to  the  contrary,  submitted 
amendments  become  effective  by 
operation  of  law  on  the  date  specified 
by  the  Commission  (generally  November 
1  of  the  year  in  which  the  amendments 
are  submitted  to  Congress). 

Authority:  28  U.S.C.  994(a).  (o),  and  (p); 
USSC  Rule  of  Practice  and  Procedure  4.1. 

Diana  E.  Murphy, 

Chair 

1.  Amendment;  Section  5K2.0  is 
amended  to  road  as  follows: 

■  5K2.0.  Grounds  for  Departure  (Policy 
Statement) 

(a)  Upward  Departures  in  General  and 
Downward  Departures  in  Criminal 
Cases  Other  Than  Child  Crimes  and 
Sexual  Offenses. — 

(1)  /n  General.— The  sentencing  court 
mav  depart  from  the  applicable 
guideline  range  if — 

(A)  in  the  case  of  offenses  other  than 
child  crimes  and  sexual  offenses,  the 
court  finds,  pursuant  to  18  U.S.C. 
3553(b)(1).  that  there  exists  an 
aggravating  or  mitigating  circumstance; 

or 

(B)  in  the  case  of  child  crimes  and 
sexual  offenses,  the  court  finds, 
pursuant  to  18  U.S.C.  3553(b){2)(A)(i). 
that  there  exists  an  aggravating 
circumstance,  of  a  kind,  or  to  a  degree, 
not  adequately  taken  into  consideration 
by  the  Sentencing  Commission  in 
formulating  the  guidelines  that,  in  order 
to  advance  the  objectives  set  forth  in  18 
U.S.C.  3553(a)(2).  should  result  in  a 
sentence  different  from  that  described. 

(2)  Departures  Based  on 
Circumstances  of  a  Kind  not  Adequately 
Taken  into  Consideration. — 

(A)  Identified  Circumstances.— This 
subpart  (Chapter  Five.  Part  K,  Subpart  2 
(Other  Grounds  for  Departure)) 
identifies  some  of  the  circumstances 
that  the  Commission  may  have  not 
adequately  taken  into  consideration  in 
determining  the  applicable  guideline 
range  [e.g..  as  a  specific  offense 
characteristic  or  other  adjustment).  If 
anv  such  circumstance  is  present  in  the 
case  and  has  not  adequately  been  taken 
into  consideration  in  determining  the 
applicable  guideline  range,  a  departure 
consistent  with  18  U.S.C.  3553(b)  and 
the  provisions  of  this  subpart  may  be 
warranted. 

(B)  Unidentified  Circumstances.— A 
departure  may  be  warranted  in  the 
exceptional  case  in  which  there  is 
present  a  circumstance  that  the 
Commission  has  not  identified  in  the 
guidelines  but  that  nevertheless  is 
relevant  to  determining  the  appropriate 
sentence. 
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(3)  Departures  Based  on 
Circumstances  Present  to  a  Degree  not 
Adequately  Taken  into  Consideration. — 
A  departure  may  be  warranted  in  an 
exceptional  case,  even  though  the 
circumstance  that  forms  the  basis  for  the 
departure  is  taken  into  consideration  in 
determining  the  guideline  range,  if  the 
court  determines  that  such  circumstance 
is  present  in  the  offense  to  a  degree 
substantially  in  excess  of,  or 
substantially  below,  that  which 
ordinarily  is  involved  in  that  kind  of 
offense. 

(4)  Departures  Based  on  not 
Ordinarily  Relevant  Offender 
Characteristics  and  Other 
Circumstances. — An  offender 
characteristic  or  other  circumstance 
identified  in  Chapter  Five,  Part  H 
(Offender  Characteristics)  or  elsewhere 
in  the  guidelines  as  not  ordinarily 
relevemt  in  determining  whether  a 
departure  is  warranted  may  be  relevant 
to  this  determination  only  if  such 
offender  characteristic  or  other 
circumstance  is  present  to  an 
exceptional  degree. 

(b)  Downward  Departures  in  Child 
Crimes  and  Sexual  Offenses. — Under  18 
U.S.C.  3553(b)(2)(A)(ii).  the  sentencing 
court  may  impose  a  sentence  below  the 
range  established  by  the  applicable 
guidelines  only  if  the  coiut  finds  that 
there  exists  a  mitigating  circumstance  of 
a  kind,  or  to  a  degree,  that — 

(1)  Has  been  affirmatively  and 
specifically  identified  as  a  permissible 
ground  of  downward  departure  in  the 
sentencing  guidelines  or  policy 
statements  issued  under  section  gg4(a) 
of  title  28,  United  States  Code,  taking 
account  of  any  cunendments  to  such 
sentencing  guidelines  or  policy 
statements  by  act  of  Congress; 

(2)  Has  not  adequately  been  taken  into 
consideration  by  the  Sentencing 
Commission  in  formulating  the 
guidelines;  and 

(3)  Should  result  in  a  sentence 
different  from  that  described. 

The  grounds  enumerated  in  this  Part 
K  of  Chapter  Five  are  the  sole  grounds 
that  have  been  affirmatively  and 
specifically  identified  as  a  permissible 
ground  of  downward  departure  in  these 
sentencing  guidelines  and  policy 
statements.  Thus,  notwithstanding  any 
other  reference  to  authority  to  depart 
downward  elsewhere  in  this  Sentencing 
Manual,  a  ground  of  downward 
departure  has  not  been  affirmatively  and 
specifically  identified  as  a  permissible 
ground  of  downward  departiu-e  within 
the  meaning  of  section  3553(b)(2)  unless 
it  is  expressly  enumerated  in  this  Part 
K  as  a  ground  upon  which  a  downward 
departure  may  be  granted. 


(c)  Limitation  on  Departures  Based  on 
Multiple  Circumstances.— The  court 
may  depart  from  the  applicable 
guideline  range  based  on  a  combination 
of  two  or  more  offender  characteristics 
or  other  circumstances,  none  of  which 
independently  is  sufficient  to  provide  a 
basis  for  departure,  only  if — 

(1)  Such  offender  characteristics  or 
other  circumstances,  taken  together, 
make  the  case  an  exceptional  one;  and 

(2)  Each  such  offender  characteristic 
or  other  circiunstance  is — 

(A)  present  to  a  substantial  degree: 
and 

(B)  identified  in  the  guidelines  as  a 
permissible  ground  for  departure,  even 
if  such  offender  characteristic  or  other 
circumstance  is  not  ordinarily  relevant 
to  a  determination  of  whether  a 
departure  is  warranted. 

(d)  Prohibited  Departures. — 
Notwithstanding  subsections  (a)  and  (b) 
of  this  policy  statement,  or  any  other 
provision  in  the  guidelines,  the  court 
may  not  depart  from  the  applicable 
guideline  range  based  on  any  of  the 
following  circumstances: 

(1)  Any  circumstance  specifically 
prohibited  as  a  ground  for  departure  in 
§§5H1.10  (Race,  Sex,  National  Origin. 
Creed,  Religion,  and  Socio-Economic 
Status),  5H1.12  (Lack  of  Guidance  as  a 
Youth  and  Similar  Circumstances),  the 
third  and  last  sentences  of  5H1.4 
(Physical  Condition,  Including  Drug  or 
Alcohol  Dependence  or  Abuse; 
Gambling  Addiction),  the  last  sentence 
of  5K2.12  (Coercion  and  Duress),  and 
5K2.19  (Post-Sentencing  Rehabilitative 
Efforts). 

(2)  The  defendant's  acceptance  of 
responsibility  for  the  offense,  which 
may  be  taken  into  account  only  under 
3E1.1  (Acceptance  of  Responsibility). 

(3)  The  defendant's  aggravating  or 
mitigating  role  in  the  offense,  which 
may  be  taken  into  account  only  under 
§  3B1.1  (Aggravating  Role)  or  §  3B1.2 
(Mitigating  Role),  respectively. 

(4)  The  defendant's  decision,  in  and 
of  itself,  to  plead  guilty  to  the  offense  or 
to  enter  a  plea  agreement  with  respect 
to  the  offense  (i.e.,  a  departure  may  not 
be  based  merely  on  the  fact  that  the 
defendant  decided  to  plead  guilty  or  to 
enter  into  a  plea  agreement,  but  a 
departure  may  be  based  on  justifiable, 
non-prohibited  reasons  as  part  of  a 
sentence  that  is  recommended,  or 
agreed  to,  in  the  plea  agreement  and 
accepted  by  the  court.  See  §  6B1.2 
(Standards  for  Acceptance  of  Plea 
Agreement). 

(5)  The  defendant's  fulfillment  of 
restitution  obligations  only  to  the  extent 
required  by  law  including  the 
guidelines  (i.e.,  a  departure  may  not  be 


based  on  unexceptional  efforts  to 
remedy  the  harm  caused  by  the  offense). 

(6)  Any  other  circumstance 
specifically  prohibited  as  a  ground  for 
departure  in  the  guidelines. 

(e)  Requirement  of  Specific  Written 
Reasons  for  Departure. — If  the  court 
departs  from  the  applicable  guideline 
range,  it  shall  state,  pursuant  to  18 
U.S.C  §  3553(c),  its  specific  reasons  for 
departure  in  open  court  at  the  time  of 
sentencing  and.  with  limited  exception 
in  the  case  of  statements  received  in 
camera,  shall  state  those  reasons  with 
specificity  in  the  written  judgment  and 
commitment  order. 

Commentary 

Application  Notes: 

1.  Definitions. — For  purposes  of  this 
policy  statement; 

'Circumstance'  includes,  as 
appropriate,  an  offender  characteristic 
or  any  other  offense  factor. 

'Depart',  'departure',  downward 
departure',  and  upward  departure'  have 
the  meaning  given  those  terms  in 
Application  Note  1  of  the  Commentary 
to  §  iBl.l  (Application  Instructions). 

2.  Scope  of  this  Policy  Statement. — 

(A)  Departures  Covered  by  this  Policy 
Statement. — This  policy  statement 
covers  departures  from  the  applicable 
guideline  range  based  on  offense 
characteristics  or  offender 
characteristics  of  a  kind,  or  to  a  degree, 
not  adequately  taken  into  consideration 
in  determining  that  range.  See  18  U.S.C. 
§  3553(b). 

Subsection  (a)  of  this  poUcy  statement 
applies  to  upward  departures  in  all 
cases  covered  by  the  guidelines  and  to 
downward  departures  in  all  such  cases 
except  for  downward  departures  in 
child  crimes  and  sexual  offenses. 

Subsection  (b)  of  this  policy  statement 
applies  only  to  downward  departures  in 
child  crimes  and  sexual  offenses. 

(B)  Departures  Covered  by  Other 
Guidelines. — This  policy  statement  does 
not  cover  the  following  departures, 
which  are  addressed  elsewhere  in  the 
guidelines:  (i)  Departures  based  on  the 
defendant's  criminal  history  (see 
Chapter  Four  (Criminal  Historj-  and 
Criminal  Livelihood),  particularly 
§4Al.3  (Departures  Based  on 
Inadequacy  of  Criminal  History- 
Category));  (ii)  departures  based  on  the 
defendant's  substantial  assistance  to  the 
authorities  (see  §5Kl.l  (Substantial 
Assistance  to  Authorities));  and  (iii) 
departures  based  on  early  disposition 
programs  (see  §  5K3.1  (Early  Disposition 
Programs)). 

3.  Kinds  and  Expected  Frequency  of 
Departures  under  Subsection  (aj. — As 
set  forth  in  subsection  (a),  there 
generally  are  two  kinds  of  departures 
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from  the  guidelines  based  on  offense 
characteristics  and/or  offender 
characteristics:  (A)  departures  based  on 
circumstances  of  a  kind  not  adequately 
taken  into  consideration  in  the 
guidelines;  and  (B)  departures  bajed  on 
circumstances  that  are  present  to  a 
degree  not  adequately  taken  into 
consideration  in  the  guidelines. 

(A)  Departures  Based  on 
Circumstances  of  a  Kind  \ot 
Adequately  Taken  into  Account  in 
Guide/ines.— Subsection  {a)(2) 
authorizes  the  court  to  depart  if  there 
exists  an  aggravating  or  a  mitigating 
circumstance  in  a  case  under  18  U.S.C. 
3553(b)(1).  or  an  aggravating 
circumstance  in  a  case  under  18  U.S.C. 
3553(b)(2)(A)(i).ofa  kind  not 
adequately  taken  into  consideration  in 
the  guidelines. 

(i)  Identified  Circumstances.— Thin 
subpart  (Chapter  Five.  Part  K.  Subpart  2) 
identifies  several  circumstances  that  the 
Commission  may  have  not  adequately 
taken  into  consideration  in  setting  the 
offense  level  for  certain  cases.  Offense 
guidelines  in  Chapter  Two  (Offense 
Conduct)  and  adjustments  in  Chapter 
Three  (Adjustments)  sometimes  identify 
circumstances  the  Commission  may 
have  not  adequately  taken  into 
consideration  in  setting  the  offense  level 
for  offenses  covered  by  those  guidelines. 
If  the  offense  guideline  in  Chapter  Two 
or  an  adjustment  m  Chapter  Three  does 
not  adequately  take  that  circumstance 
into  consideration  in  setting  the  offense 
level  for  the  offense,  and  only  to  the 
extent  not  adequately  taken  into 
consideration,  a  departure  based  on  that 
circumstance  may  be  warranted 

(ii)  Unidentified  Circumstances — A 
case  may  involve  circumstances,  in 
addition  to  those  identified  by  the 
guidelines,  that  have  not  adequately 
been  taken  into  consideration  bv  the 
Commission,  and  the  presence  of  any 
such  circumstance  may  warrant 
departure  from  the  guidelines  in  that 
case.  However,  inasmuch  as  the 
Commission  has  continued  to  monitor 
and  refine  the  guidelines  since  their 
inception  to  take  into  consideration 
relevant  circumstances  in  sentencing,  it 
is  expected  that  departures  based  on 
such  unidentified  circumstances  will 
occur  rarely  and  only  in  exceptional 
cases. 

(B)  Departures  Based  on 
Circumstances  Present  to  a  Degree  Sot 
Adequately  Taken  into  Consideration  in 
Guidelines  — 

(i)  In  General. — Subsection  (a)(3) 
authorizes  the  court  to  depart  if  there 
exists  an  aggravating  or  a  mitigating 
circumstance  in  a  case  under  18  u.S.C. 
3553(b)(1),  or  an  aggravating 
circumstance  in  a  case  under  18  U.S.C. 


3553(b)(2)(A)(i).  to  a  degree  not 
adequatelv  taken  into  consideration  in 
the  guidelines.  However,  inasmuch  as 
the  Commission  has  continued  to 
monitor  and  refine  the  guidelines  since 
their  inception  to  determine  the  most 
appropriate  weight  to  be  accorded  the 
mitigating  and  aggravating 
circumstances  specified  in  the 
guidelines,  it  is  expected  that  departures 
based  on  the  weight  accorded  to  any 
such  circumstance  will  occur  rarely  and 
onlv  in  exceptional  cases. 

(ii)  Examples. — As  set  forth  in 
subsection  (a)(3).  if  the  applicable 
offense  guidelma  and  adjustments  take 
into  consideration  a  circumstance 
identified  in  this  subpart,  departure  is 
warranted  only  if  the  circumstance  is 
present  to  a  degree  substantially  in 
excess  of  that  which  ordinarily  is 
involved  m  the  offense.  Accordingly,  a 
departure  pursuant  to  ^  5K2.7  for  the 
disruption  of  a  governmtmtal  function 
would  have  to  be  substantial  to  warrant 
departure  from  the  guidelines  when  the 
applicable  offense  guideline  is  bribery 
or  obstruction  of  justice.  When  the 
guideline  covering  the  mailing  of 
injurious  articles  is  applicable,  however, 
and  the  offense  caused  disruption  of  a 
governmental  function,  departure  from 
the  applicable  guideline  range  more 
readilv  would  be  appropriate.  Similarly, 
phvsical  injun,-  would  not  warrant 
departiu-e  from  the  guidelines  when  the 
robberv  offense  guideline  is  applicable 
because  the  robbery  guideline  includes 
a  specific  adjustment  based  on  the 
extent  of  any  injury.  However,  because 
the  robberv  guideline  does  not  deal  with 
injurv  to  more  than  one  victim, 
departure  mav  be  warranted  if  several 
persons  were  injured. 

(C)  Departures  Based  on 
Circumstances  Identified  as  Not 
Ordinarily  Relevant .^Becduae:  certain 
circumstances  are  specified  in  the 
guidelines  as  not  ordinarily  relevant  to 
sentencing  (see.  e.g..  Chapter  Five,  Part 
H  (Specific  Offender  Characteristics)),  a 
departure  based  on  any  one  of  such 
circumstances  should  occur  only  in 
exceptional  t:ases,  and  only  if  the 
circumstance  is  present  in  the  case  to  an 
exceptional  degree.  If  two  or  more  of 
such  circumstances  each  is  present  in 
the  case  to  a  substantial  degree, 
however,  and  taken  together  make  the 
case  an  exceptional  one,  the  cour<  may 
consider  whether  a  departure  would  be 
warranted  pursuant  to  subsection  (c). 
Departures  based  on  a  combination  of 
not  ordinarily  relevant  circumstances 
that  are  present  to  a  substantial  degree 
should  occur  extremely  rarely  and  only 
in  exceptional  cases. 

In  addition,  as  required  by  subsection 
(e),  each  circumstance  forming  the  basis 


for  a  departure  described  in  this 
subdivision  shall  be  stated  with 
specificity  in  the  written  judgment  and 
commitment  order, 

4.  DoHTiward  Departures  in  Child 
Crimes  and  Sexual  Offenses. — 

(A)  Definition.— FoT  purposes  of  this 
policy  statement,  the  term  child  crimes 
and  sexual  offenses'  means  offenses 
under  any  of  the  following:  18  U.S.C. 
1201  (involving  a  minor  victim).  18 
U.S.C.  1591,  or  chapter  71.  109A.  110, 
or  117  of  title  18,  United  States  Code. 

(B)  Standard  for  Departure.— 

(i)  Requirement  of  Affirmative  and 
Specific  Identification  of  Departure 
Ground.— The  standard  for  a  downward 
departure  in  child  crimes  and  sexual 
offenses  differs  from  the  standard  for 
other  departures  under  this  policy 
statement  in  that  it  includes  a 
requirement,  set  forth  in  18  U.S.C. 
3553(b)(2)(A)(ii)(I)  and  subsection  (b)(1) 
of  this  guideline,  that  any  mitigating 
circumstance  that  forms  the  basis  for 
such  a  downward  departure  be 
affirmatively  and  specifically  identified 
-as  a  ground  for  downward  departure  in 
this  part  (i.e..  Chapter  Five.  Part  K). 

(ii)  Application  of  Subsection  (b}(2). — 
The  commentary  in  Application  Note  3 
of  this  policy  statement,  except  for  the 
commentary  in  Application  Note 
3(A)(ii)  relating  to  unidentified 
circumstances,  shall  apply  to  the  court's 
determination  of  whether  a  case  meets 
the  requirement,  set  forth  in  subsection 
18  U.S.C.  3553(b)(2)(A)(ii)(II)  and 
subsection  (b)(2)  of  this  policy 
statement,  that  the  mitigating 
circumstance  forming  the  basis  for  a 
downward  departure  in  child  crimes 
and  sexual  offenses  be  of  kind,  or  to  a 
degree,  not  adequately  taken  into 
consideration  by  the  Commission. 

5.  Departures  Based  on  Plea 
Agreements. — Subsection  (d)(4) 
prohibits  a  downward  departure  based 
onlv  on  the  defendant's  decision,  in  and 
of  itself,  to  plead  guilty  to  the  offense  or 
to  enter  a  plea  agreement  with  respect 
to  the  offense.  Even  though  a  departure 
mav  not  be  based  merely  on  the  fact  that 
the  defendant  agreed  to  plead  guilty  or 
enter  a  plea  agreement,  a  departure  may 
be  based  on  justifiable,  non-prohibited 
reasons  for  departure  as  part  of  a 
sentence  that  is  recommended,  or 
agreed  to,  in  the  plea  agreement  and 
accepted  by  the  court.  See  §6B1.2 
(Standards  for  Acceptance  of  Plea 
Agreements).  In  cases  in  which  the 
court  departs  based  on  such  reasons  as  . 
set  forth  in  the  plea  agreement,  the  court 
must  state  the  reasons  for  departure 
with  specificity  in  the  written  judgment 
and  commitment  order,  as  required  by 
subsection  (e). 
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Background:  This  policy  statement 
sets  forth  the  standards  for  departing 
from  the  applicable  guideline  range 
based  on  offense  and  offender 
characteristics  of  a  kind,  or  to  a  degree, 
not  adequately  considered  by  the 
Conunission.  Circumstances  the 
Commission  has  determined  are  not 
ordinarily  relevant  to  determining 
whether  a  departiue  is  warranted  or  are 
prohibited  as  bases  for  departure  are 
addressed  in  Chapter  Five,  Part  H 
(Offender  Characteristics)  and  in  this 
policy  statement.  Other  departures,  such 
as  those  based  on  the  defendant's 
criminal  history,  the  defendant's 
substantial  assistance  to  authorities,  and 
early  disposition  programs,  are 
addressed  elsewhere  in  the  guidelines. 

As  acknowledged  by  Congress  in  the 
Sentencing  Reform  Act  and  by  the 
Commission  when  the  first  set  of 
guidelines  was  promulgated,  'it  is 
difficult  to  prescribe  a  single  set  of 
guidelines  that  encompasses  the  vast 
range  of  human  conduct  potentially 
relevant  to  a  sentencing  decision.  {See 
Historical  Note  to  §  lAl.l  (Authority)). 
Departures,  therefore,  perform  an 
integral  function  in  the  sentencing 
guideline  system.  Departiues  permit 
courts  to  impose  an  appropriate 
sentence  in  the  exceptional  case  in 
which  mechanical  application  of  the 
guidelines  would  fail  to  achieve  the 
statutory  purposes  and  goals  of 
sentencing.  Departiu^s  also  help 
maintain  'sufficient  flexibility  to  permit 
individualized  sentences  when 
warranted  by  mitigating  or  aggravating 
factors  not  taken  into  account  in  the 
establishment  of  general  sentencing 
practices.  28  U.S.C.  991(b)(1)(B).  By 
monitoring  when  coiuls  depart  fi-om  the 
guidelines  and  by  analyzing  their  stated 
reasons  for  doing  so,  along  with   " 
appellate  cases  reviewing  these 
departxires,  the  Commission  can  further 
refine  the  guidelines  to  specify  more 
precisely  when  departures  should  and 
should  not  be  permitted. 

As  reaffirmed  in  the  Prosecutorial 
Remedies  and  Other  Tools  to  end  the 
Exploitation  of  Children  Act  of  2003 
(the  PROTECT  Act,  Public  Law  108-21), 
circumstances  warranting  departure 
should  be  rare.  Departxu"es  were  never 
intended  to  permit  sentencing  coiuls  to 
substitute  their  policy  judgments  for 
those  of  Congress  and  the  Sentencing 
Commission.  Departure  in  such 
circumstances  would  produce 
unwarranted  sentencing  disparity, 
which  the  Sentencing  Reform  Act  was 
designed  to  avoid. 

In  order  for  appellate  courts  to  fulfill 
their  statutory  duties  under  18  U.S.C. 
3742  and  for  the  Commission  to  fulfill 
its  ongoing  responsibility  to  refine  the 


guidelines  in  light  of  information  it 
receives  on  departiues,  it  is  essential 
that  sentencing  courts  state  with 
specificity  the  reasons  for  departure,  as 
required  by  the  PROTECT  Act. 

This  policy  statement,  including  its 
commentary,  was  substantially  revised, 
effective  October  27.  2003,  in  response 
to  directives  contained  in  the  PROTECT 
Act,  particularly  the  directive  in  section 
401(m)  of  that  Act  to— 

'(1)  Review  the  grounds  of  downward 
departure  that  are  authorized  by  the 
sentencing  guidelines,  policy 
statements,  and  official  commentary  of 
the  Sentencing  Commission;  and 

(2)  promulgate,  piusuant  to  section 
994  of  title  28,  United  States  Code— 

(A)  appropriate  amendments  to  the 
sentencing  guidelines,  policy 
statements,  and  official  commentary  to 
ensure  that  the  incidence  of  downward 
departures  is  substantially  reduced; 

fB)  a  policy  statement  authorizing  a 
departure  pursuant  to  an  early 
disposition  program;  and 

(C)  any  other  conforming  amendments 
to  the  sentencing  guidelines,  policy 
statements,  and  official  commentary  of 
the  Sentencing  Commission 
necessitated  by  the  Act,  including  a 
revision  of  *  *  *  section  5K2.0'. 

The  substantial  revision  of  this  policy 
statement  in  response  to  the  PROTECT 
Act  was  intended  to  refine  the  standards 
applicable  to  departures  while  giving 
due  regard  for  concepts,  such  as  the 
'heartland',  that  have  evolved  in 
departiue  jurisprudence  over  time. 

Section  401(b)(1)  of  the  PROTECT  Act 
directly  amended  this  policy  statement 
to  add  subsection  (b),  effective  April  30, 
2003.". 

Part  U:  Departures  Under  Chapter  Five, 
PartH 

The  Introductory  Commentary  of 
Chapter  5,  Part  H,  is  amended  to  read 
as  follows: 

Introductory  Commentary 

The  following  policy  statements 
address  the  relevance  of  certain  offender 
characteristics  to  the  determination  of 
whether  a  sentence  should  be  outside 
the  applicable  guideline  range  and,  in 
certain  cases,  to  the  determination  of  a 
sentence  within  the  applicable 
guideline  range.  Under  28  U.S.C.  994(d), 
the  Commission  is  directed  to  consider 
whether  certain  specific  offender 
characteristics  'have  any  relevance  to 
the  nature,  extent,  place  of  service,  or 
other  incidents  of  an  appropriate 
sentence'  and  to  take  them  into  account 
only  to  the  extent  they  are  determined 
to  be  relevant  by  the  Commission. 

The  Commission  has  determined  that 
certain  circumstances  are  not  ordinarily 


relevant  to  the  determination  of  whether 
a  sentence  should  be  outside  the 
applicable  gxiideline  range.  Unless 
expressly  stated,  this  does  not  mean  that 
the  Commission  views  such 
circiunstances  as  necessarily 
inappropriate  to  the  determination  of 
the  sentence  within  the  applicable 
guideline  range  or  to  the  determination 
of  various  other  incidents  of  an 
appropriate  sentence  (e.g.,  the 
appropriate  conditions  of  probation  or 
supervised  release).  Furthermore, 
although  these  circiunstances  are  not 
ordinarily  relevant  to  the  determination 
of  whether  a  sentence  should  be  outside 
the  applicable  guideline  range,  they  may 
be  relevant  to  this  determination  in 
exceptional  cases.  They  also  may  be 
relevant  if  a  combination  of  such 
circumstances  makes  the  case  an 
exceptional  one,  but  only  if  each  such 
circumstance  is  identified  as  an 
affirmative  ground  for  departure  and  is 
present  in  the  case  to  a  substantial 
degree.  See  §  5K2.0  (Grounds  for 
Departure). 

In  addition.  28  U.S.C.  994(e)  requires 
the  Commission  to  assure  that  its 
guidelines  and  policy  statements  reflect 
the  general  inappropriateness  of 
considering  the  defendant's  education, 
vocational  skills,  employment  record, 
and  family  ties  and  responsibilities  in 
determining  whether  a  term  of 
imprisonment  should  be  imposed  or  the 
length  of  a  term  of  imprisonment.". 

Section  5H1.4  is  amended  to  read  as 
follows: 

"§  5H1.4.  Physical  Condition. 
Including  Drug  or  Alcohol  Dependence 
or  Abuse;  Gambling  Addiction  (Policy 
Statement) 

Physical  condition  or  appearance, 
including  physique,  is  not  ordinarily 
relevant  in  determining  whether  a 
departure  may  be  warranted.  However, 
an  extraordinary  physical  impairment 
may  be  a  reason  to  depart  downward; 
e.g.,  in  the  case  of  a  seriously  infirm 
defendant,  home  detention  may  be  as 
efficient  as,  and  less  costly  than, 
imprisonment. 

Drug  or  alcohol  dependence  or  abuse 
is  not  a  reason  for  a  downward 
departure.  Substance  abuse  is  highly 
correlated  to  an  increased  propensity  to 
commit  crime.  Due  to  this  increased 
risk,  it  is  highly  recommended  that  a 
defendant  who  is  incarcerated  also  be 
sentenced  to  supervised  release  with  a 
requirement  that  the  defendant 
participate  in  an  appropriate  substance 
abuse  program  (see  §  5D1. 3(d)(4)).  If 
participation  in  a  substance  abuse 
program  is  required,  the  length  of 
supervised  release  should  take  into 
account  the  length  of  time  necessar\'  for 
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the  supervisory  body  to  judge  the 
success  of  the  program. 

Similarly,  where  a  defendant  who  is 
a  substance  abuser  is  sentenced  to 
probation,  it  is  strongly  recommended 
that  the  conditions  of  probation  contain 
a  requirement  that  the  defendant 
participate  in  an  appropriate  substance 
abuse  program  (see  ^  5B1. 3(d)(4)). 

Addiction  to  gambling  is  not  a  reason 
for  a  downward  departure.". 

Section  5H1.6  is  amended  tc  read  as 
follows: 

'•5H1.6.  Family  Ties  and 
Responsibilities  (Policy  Statement] 

Family  ties  and  responsibilities  are 
not  ordinarily  relevant  in  determining 
whether  a  departure  may  be  warranted. 

Family  responsibilities  that  are 
complied  with  may  be  relevant  to  the 
determination  of  the  amount  of 
restitution  or  fine. 

Conunentary 

Application  \'ote: 

1.  Circumstances  to  Consider. — 

(A)  In  Ceneml— In  determining 
whether  a  departure  is  warranted  under 
this  policy  statement,  the  court  ^hall 
consider  the  following  non-exhaustive 
list  of  circumstances: 

(i)  The  seriousness  of  the  offense. 

(ii)  The  involvement  in  the  offense,  if 
any.  of  members  of  the  defendant's 
family. 

(iiij  The  danger,  if  any.  to  members  of 
the  defendant's  family  as  a  result  of  the 
offense. 

(B)  Departures  Based  on  Loss  of 
Caretaking  or  Financial  Support — A 
departure  under  this  policy  statement 
based  on  the  loss  of  caretaking  or 
financial  support  of  the  defendant's 
family  requires,  in  addition  to  the 
court's  consideration  of  the  non- 
exhaustive  list  of  circumstances  in 
subdivision  (A),  the  presence  of  the 
following  circumstances: 

(i)  The  defendant's  service  of  a 
sentence  within  the  applicable 
guideline  range  will  cause  a  substantial, 
direct,  and  specific  loss  of  essential 
caretaking.  or  essential  financial 
support,  to  the  defendant's  family. 

(ii)  The  loss  of  caretaking  or  financial 
support  substantially  exceeds  the  harm 
ordinarily  incident  to  incarceration  for  a 
similarly  situated  defendant.  For 
example,  the  fact  that  the  defendant's 
family  might  incur  some  degree  of 
financial  hardship  or  suffer  to  some 
extent  from  the  absence  of  a  parent 
through  incarceration  is  not  in  itself 
sufficient  as  a  basis  for  departure 
tjecause  such  hardship  or  suffering  i.s  of 
a  sort  ordinarily  incident  to 
incarceration. 

(iii)  The  loss  of  caretaking  or  financial 
support  is  one  for  which  no  effective 


remedial  or  ameliorative  programs 
reasonably  are  available,  making  the 
defendant's  caretaking  or  financial 
support  irreplaceable  to  the  defendant's 

familv. 

(iv)  The  departure  effectively  will 
address  the  loss  of  caretaking  or 
financial  support   ". 

Section  5H1.7  is  amended  to  read  as 
follows: 

••§  5H1.7.  Role  in  the  Offense  (Policy 
Statement) 

A  defendant's  role  in  the  offense  is 
relevant  in  determining  the  ipplicable 
guideline  range  (see  Cihapter  Three.  Part 
B  (Role  in  the  Offense))  but  is  not  a  basis 
for  departing  from  that  range  (see 
subsection  (d)  of  §5K2.0  (Cirounds  for 
Departures)).". 

Sectior.  5H1.8  is  anieiuled  to  read  as 
follows; 

"§5H1.8.  Cnminai  History  (Policy 
Statement) 

A  defenciant  s  criminal  historv'  is 
relevant  in  determining  the  applicable 
criminal  history  category.  See  Ohc.pter 
Four  (Criminal  History  and  Criminal 
Livelihood)   For  grounds  of  departure 
based  on  the  defendant's  criminal 
history,  see  !5  4Al  .<  (Departures  Based 
on  Inadequacy  of  Criminal  History 
Category)' 

Part  III.  Other  Departures  Under 
Chapter  Five,  Part  K 

Section  ^  5K2.1()  is  amended  to  read 
as  follows: 

•■«}  5K2.10.  'Victim's  Conduct  (Policy 
Statement) 

If  the  victim's  wrongful  conduct 
contributed  signific:antly  to  provoking 
the  offense  behavior,  the  court  may 
reduce  the  sentence  below  the  guideline 
range  to  reflect  the  nature  and 
circumstances  of  the  offense.  In 
deciding  whether  a  sentence  reduction 
is  warranted,  and  the  extent  of  such 
reduction,  the  court  should  consider  the 
following: 

(1)  The  size  and  strength  of  the 
victim,  or  other  relevant  physical 
characteristics,  in  comparison  with 
those  of  the  defendant. 

(2)  The  persistence  of  the  victim's 
conduct  and  any  efforts  by  the 
defendant  to  prevent  confrontation. 

[3]  The  danger  reasonably  perceived 
by  the  defendant,  including  the  victim's 
reputation  for  violence. 

(4)  The  danger  ac:tually  presented  to 
the  defendant  by  the  victim. 

(.5)  Any  other  relevant  conduct  by  the 
victim  that  substantially  contributed  to 
the  danger  presented. 

(6)  The  proportionality  and 
reasonableness  of  thi-  defendant's 
response  to  the  victim's  provocation 

Victim  misc:on(iuct  ordinarily  would 
nut  be  sufficient  to  warrant  application 


of  this  provision  in  the  context  of 
offenses  under  Chapter  Two.  Part  A. 
Subpart  3  (Criminal  Sexual  Abuse).  In 
addition,  this  provision  usually  would 
not  be  relevant  in  the  context  of  non- 
violent offenses.  There  may,  however, 
be  unusual  circumstances  in  which 
substantial  victim  misconduct  would 
warrant  a  reduced  penalty  in  the  case  of 
a  non-violent  offense.  For  example,  an 
extended  course  of  provocation  and 
harassment  might  lead  a  defendant  to 
steal  or  destroy  property  in  retaliation.". 
Section  5K2.12  is  amended  to  read  as 

follows: 

••§5K2.12.  Coercion  and  Duress 
(Policy  Statement) 

If  the  defendant  committed  the 
offense  because  of  serious  coercion, 
blackmail  or  duress,  under 
circumstances  not  amounting  to  a 
complete  defense,  the  court  may 
decrease  the  sentence  below  the 
applicable  guideline  range.  The  extent 
of  the  decrease  ordinarily  should 
depend  on  the  reasonableness  of  the 
defendant's  actions,  on  the 
proportionality  of  the  defendant's 
actions  to  the  seriousness  of  coercion, 
blackmail,  or  duress  involved,  and  on 
the  extent  to  which  the  conduct  would 
have  been  less  harmful  under  the 
circumstances  as  the  defendant  believed 
them  to  be.  Ordinarily  coercioruwill  be 
sufficiently  serious  to  warrant  departure 
only  when  it  involves  a  threat  of 
physical  injury,  substantial  damage  to 
property  or  similar  injury  resulting  from 
the  unlawful  action  of  a  third  party  or 
from  a  natural  emergency. 
Notwithstanding  this  policy  statement, 
personal  financial  difficulties  and 
economic  pressures  upon  a  trade  or 
business  do  not  warrant  a  downward 
departure.". 

Section  5K2.13  is  amended  to  read  as' 

follows: 

•■§5K2.13.  Diminished  Capacity 
(Policy  Statement) 

A  sentence  below  the  applicable 
guideline  range  may  be  warranted  if  (1) 
the  defendant  committed  the  offense 
while  suffering  from  a  significantly 
reduced  mental  capacity;  and  (2)  the 
significantly  reduced  mental  capacity 
contributed  substantially  to  the 
commission  of  the  offense.. Similarly,  if 
a  departure  is  warranted  under  this 
policy  statement,  the  extent  of  the 
departure  should  reflect  the  extent  to 
wfiich  the  reduced  mental  capacity 
contributed  to  the  commission  of  the 
offense. 

However,  the  court  may  not  depart 
below  the  applicable  guideline  range  if 
(1)  the  significantly  reduced  mental 
capacity  was  caused  by  the  voluntary 
use  of  drugs  or  other  intoxicants;  (2)  the 
facts  and  circumstances  of  the 
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defendant's  offense  indicate  a  need  to 
protect  the  public  because  the  offense 
involved  actual  violence  or  a  serious 
threat  of  violence;  (3)  the  defendant's 
criminal  history  indicates  a  need  to 
incarcerate  the  defendant  to  protect  the 
public;  or  (4)  the  defendant  has  been 
convicted  of  an  offense  under  chapter 
71.  109A.  110,  or  117,  of  title  18,  United 
States  Code. 

Commentary 

Application  Note: 

1 .  For  purposes  of  this  policy 
statement — 

Significantly  reduced  mental 
capacity'  means  the  defendant,  although 
convicted,  has  a  significantly  impaired 
ability  to  (A)  understand  the 
wrongfulness  of  the  behavior 
comprising  the  offense  or  to  exercise  the 
power  of  reason;  or  (B)  control  behavior 
that  the  defendant  knows  is  wrongful. 

Background:  Section  401(b)(5)  of 
Public  Law  108-21  directly  amended 
this  policy  statement  to  add  subdivision 
(4),  effective  April  30,  2003.". 

Section  5K2.20  is  amended  to  read  as 
follows: 

"§5K2.20.  Aberrant  Behavior  (Policy 
Statement) 

(a)  In  General. — Except  where  a 
defendant  is  convicted  of  an  offense 
involving  a  minor  victim  under  section 
1201,  an  offense  luider  section  1591,  or 
an  offense  under  chapter  71,  109A,  110, 
or  117,  of  title  18,  United  States  Code, 

a  downward  departure  may  be 
warranted  in  an  exceptional  case  if  (1) 
the  defendant's  criminal  conduct  meets 
the  requirements  of  subsection  (b);  and 
(2)  the  departure  is  not  prohibited  imder 
subsection  (c). 

(b)  Requirements. — The  court  may 
depart  downward  under  this  policy 
statement  only  if  the  defendant 
committed  a  single  criminal  occurrence 
or  single  criminal  transaction  that  (1) 
was  committed  without  significant 
planning;  (2)  was  of  limited  duration; 
and  (3)  represents  a  marked  deviation 
by  the  defendant  from  an  otherwise  law- 
abiding  life. 

(c)  Prohibitions  Based  on  the  Presence 
of  Certain  Circumstances. — The  court 
may  not  depart  downward  pursuant  to 
this  policy  statement  if  any  of  the 
following  circumstances  are  present: 

(1)  The  offense  involved  serious 
bodily  injury  or  death. 

(2)  The  defendant  discharged  a 
firearm  or  otherwise  used  a  firearm  or 
a  dangerous  weapon. 

(3)  The  instant  offense  of  conviction 
is  a  serious  drug  trafficking  offense. 

(4)  The  defendant  has  either  of  the 
following:  (A)  more  than  one  criminal 
history  point,  as  determined  under 
Chapter  Four  (Criminal  History  and 


Criminal  Livelihood)  before  application 
of  subsection  (b)  of  4A1.3  (Departures 
Based  on  Inadequacy  of  Criminal 
History  Category);  or  (B)  a  prior  federal 
or  state  felony  conviction,  or  any  other 
significant  prior  criminal  behavior, 
regardless  of  whether  the  conviction  or 
significant  prior  criminal  behavior  is 
coxmtable  under  Chapter  Four. 

Commentary 

Application  Notes: 

1 .  Definitions. — For  purposes  of  this 
policy  statement: 

'Dangerous  weapon,'  'firearm,' 
'otherwise  used,'  emd  serious  bodily 
injury'  have  the  meaning  given  those 
terms  in  the  Commentary  to  §  iBl.l 
(Application  InstructicMs). 

'Serious  drug  trafficlGng  offense' 
means  any  controlled  substance  offense 
imder  title  21,  United  States  Code,  other 
than  simple  possession  under  21  U.S.C. 
844,  that  provides  for  a  mandatory 
minimum  term  of  imprisonment  of  five 
years  or  greater,  regardless  of  whether 
the  defendant  meets  the  criteria  of  5C1.2 
(Limitation  on  Applicability  of  Statutory 
Mandatory  Minimum  Sentences  in 
Certain  Cases). 

2.  Repetitious  or  Significant,  Planned 
Behavior. — Repetitious  or  significant, 
planned  behavior  does  not  meet  the 
requirements  of  subsection  (b).  For 
example,  a  fraud  scheme  generally 
would  not  meet  such  requirements 
because  such  a  scheme  usually  involves 
repetitive  acts,  rather  than  a  single 
occurrence  or  single  criminal 
transaction,  and  significant  planning. 

3.  Other  Circumstances  to  Consider. — 
In  determining  whether  the  court 
should  depart  under  this  policy 
statement,  the  court  may  consider  the 
defendant's  (A)  mental  and  emotional 
conditions;  (B)  employment  record;  (C) 
record  of  prior  good  works;  (D) 
motivation  for  committing  the  offense; 
and  (E)  efforts  to  mitigate  the  effects  of 
the  offense. 

Background:  Section  401(b)(3)  of 
Public  Law  108-21  directly  amended 
subsection  (a)  of  this  policy  statement, 
effective  April  30,  2003.  ". 

Part  IV:  Criminal  History 

Section  4 A  1.3  is  amended  to  read  as 
follows: 

"§4A1.3.  Departures  Based  on 
Inadequacy  of  Criminal  History- 
Category  (Policy  Statement) 

(a)  Upward  Departures. — 

(1)  Standard  for  Upward  Departure. — 
If  reliable  information  indicates  that  the 
defendant's  criminal  history  category 
substantially  under-represents  the 
seriousness  of  the  defendant's  criminal 
history  or  the  likelihood  that  the 


defendant  will  commit  other  crimes,  an 
upward  departure  may  be  warranted. 

(2)  Types  of  Information  Forming  the 
Basis  for  Upward  Departure. — The 
information  described  in  subsection  (a) 
may  include  information  concerning  the 
following: 

(A)  Prior  sentence(s)  not  used  in 
computing  the  criminal  history'  categorv- 
(e.g.,  sentences  for  foreign  and  tribal 
offenses). 

(B)  Prior  sentence(s)  of  substantially 
more  than  one  year  imposed  as  a  result 
of  independent  crimes  committed  on 
different  occasions. 

(C)  Prior  similar  misconduct 
established  by  a  civil  adjudication  or  bv 
a  failure  to  comply  with  an 
administrative  order. 

(D)  Whether  the  defendant  was 
pending  trial  or  sentencing  on  another 
charge  at  the  time  of  the  instant  offense. 

(E)  Prior  similar  adult  criminal 
conduct  not  resulting  in  a  criminal 
conviction. 

(3)  Prohibition. — A  prior  arrest  record 
itself  shall  not  be  considered  for 
purposes  of  an  upward  departure  under 
this  policy  statement. 

(4)  Determination  of  Extent  of  Upward 
Departure. — 

(A)  In  General. — Except  as  provided 
in  subdivision  (B).  the  court  shall 
determine  the  extent  of  a  departure 
under  this  subsection  by  using,  as  a 
reference,  the  criminal  history  category 
applicable  to  defendants  whose  criminal 
history  or  likelihood  to  recidivate  most 
closely  resembles  that  of  the 
defendant's. 

(B)  Upward  Departures  from  Category 
VI. — In  a  case  in  which  the  court 
determines  that  the  extent  and  nature  of 
the  defendant's  criminal  history,  taken 
together,  are  sufficient  to  warrant  an 
upward  departure  fi-om  Criminal 
History  Category  VI,  the  court  should 
structiire  the  departure  by  moving 
incrementally  down  the  sentencing 
table  to  the  next  higher  offense  level  in 
Criminal  History  Category  VI  until  it 
finds  a  guideline  range  appropriate  to 
the  case. 

(b)  Downward  Departures. — 

(1)  Standard  for  Downward 
Departure. — If  reliable  information 
indicates  that  the  defendant's  criminal 
history  category  substantially  over- 
represents  the  seriousness  of  the 
defendant's  criminal  historj'  or  the 
likelihood  that  the  defendant  will 
commit  other  crimes,  a  downward 
departure  may  be  warranted. 

(2)  Prohibitions.— 

(A)  Criminal  History  Category  I. — A 
departure  below  the  lower  limit  of  the 
applicable  guideline  range  for  Criminal 
History  Category'  I  is  prohibited. 
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(B)  Armed  Career  Criminal  and 
Repeat  and  Dangerous  Sex  Offender  — 
A  downward  departure  under  this 
subsection  is  prohibited  for  (i)  an  armed 
career  criminal  within  the  meaning  of 
§4Bl.4  (Armed  Career  Criminal);  and 
(ii]  a  repeat  and  dangerous  sex  offender 
against  minors  within  the  meaning  of 
'^431.5  (Repeat  and  Dangerous  Sex 
Offender  Against  Minors). 

(3)  Umitations. — 

(A)  Limitation  on  Extent  of  Downward 
Departure  for  Career  Offender — The 
extent  of  a  downward  departure  under 
this  subsection  for  a  career  offender 
within  the  meaning  of  <5  4B1.1  (Career 
Offender)  may  not  exceed  one  criminal 
history-  category 

(B)  Limitation  on  Applicability  of 
§5Cl  2  in  Event  of  n<nvnward  Departure 
to  Category  I. — A  defendant  whose 
criminal  history  category  is  Category  I 
after  receipt  of  a  downward  departure 
under  this  subsection  does  not  meet  the 
criterion  of  subsection  (a)(1)  of  «?.SC:i.2 
(Limitation  on  Applicability  of  Statutory 
Maximum  Sentences  in  Certain  Cases) 
if.  before  receipt  of  the  downward 
departure,  the  defendant  had  more  than 
one  criminal  history  point  under 
§4A1  1  (Oiminal  History  Category). 

(c)  Written  Specification  of  Basis  for 
Departure. — In  departing  from  the 
otherwise  applicable  criminal  history 
category  under  this  poli(  y  statement, 
the  court  shall  specify  in  writing  the 
foUoyving: 

( 1)  In  the  case  of  an  upward 
departure,  the  specific  reasons  why  the 
applicable  criminal  history  category 
substantially  under-represents  the 
seriousness  of  the  defendant's  criminal 
histf)rv  or  the  likelihood  that  the 
defendant  will  commit  other  c  rimes. 

(2)  In  the  case  of  a  downward 
departure,  the  specific  reasons  why  the 
applicable  criminal  history  category 
substantially  oyer-represents  the 
seriousness  of  the  defendant's  criminal 
history  or  the  likelihood  that  the 
defendant  will  commit  other  crimes. 

Commentary 

Application  S'otes: 

1.  Definitions. — For  purposes  of  this 
policy  -Statement,  the  terms  depart', 
"departure",  'downward  departure',  and 

upward  departure'  haye  the  meaning 
giyen  those  terms  in  Application  Note  1 
of  the  Commentary  to  §  iBl.l 
(.Application  Instructions). 

2.  Upward  Departures  — 

(A)  Examples.— An  upward  departure 
from  the  defendant's  criminal  history 
category  may  be  warranted  based  on  any 
of  the  following  circumstances: 

(i)  A  previous  foreign  sentence  for  a 
serious  offense. 


(ii)  Receipt  of  a  prior  consolidated 
sentence  often  years  for  a  series  of 
serious  assaults. 

(iii)  A  similar  instance  of  large  scale 
fraudulent  misconduct  established  by 
an  adjudic  ation  in  a  Securities  and 
Exchange  Commission  enforcement 
proc:eeding. 

(iv)  Commission  of  the  instant  offense 
while  on  bail  or  pretrial  release  for 
another  serious  offense. 

(B)  I'pwanl  Departures  from  Criminal 
Histon,-  Category  17.— In  the  case  of  an 
egregious,  serious  criminal  record  in 
whi(  h  eyen  the  giiich-Iine  range  for 
t:riininal  History  Category  V'l  is  not 
adequate  to  reflect  the  seriousness  of  the 
defendant's  criminal  history,  a 
departure  above  the  guideline  range  for 
a  defeiiilant  with  Criniiiial  Historv 
Category  VI  may  be  vyarranted.  In 
determining  whether  an  upward 
departure  from  Criminal  History 
Cat(^gorv  VI  is  warranted,  the  court 
should  consider  that  the  nature  of  the 
prior  offenses  rather  than  simply  their 
number  is  often  more  indicative  of  the 
seriousness  of  the  defendant's  criminal 
record.  For  example,  a  d(!fendant  with 
five  prior  sentences  for  very  large-scale 
fraud  offenses  may  have  15  ( riminal 
history  points,  yvithin  the  range  of 
points  typical  for  Criminal  History 
Category"  VI.  yet  have  a  substantially 
more  serious  criminal  history  overall 
because  of  the  nature  of  the  prior 
offenses 

3.  Downward  Departures. — A 
downw.ird  departure  from  the 
defendant's  i  riminal  historv  category 
may  be  warranted  if.  for  example  the 
defendant  had  two  minor  misdemeanor 
convictions  close  to  ten  years  prior  to 
the  instant  offense  and  no  other 
evidence  of  prior  criminal  behavior  in 
the  intervening  period.  A  departure 
below  the  loyver  limit  of  the  applicable 
guideline  range  for  Criminal  History 
C^ategorv  1  is  prohibited  under 
subsection  (b)(2)(B).  due  to  the  fact  that 
the  lower  limit  of  the  guideline  range  for 
Criminal  Historv  Category  I  is  set  for  a 
first  offender  with  the  lowest  risk  of 
recidivism. 

Background:  This  policy  statement 
recognizes  that  the  criminal  history 
score  is  unlikely  to  take  into  account  all 
the  variations  in  the  seriousness  of 
criminal  history  that  may  occur.  For 
example,  a  defendant  with  an  extensive 
record  of  serious,  assaultive  conduct 
who  had  received  yvhat  might  noyv  be 
considered  extremely  lenient  treatment 
in  the  past  might  have  the  same 
criminal  history  category  as  a  defendant 
who  had  a  record  of  less  serious 
conduct   Yet.  the  first  defendant's 
criminal  historv  clearly  may  be  more 
serious.  This  may  be  particularly  true  in 


the  case  of  younger  defendants  (e.g.. 
defendants  in  their  early  twenties  or 
younger)  who  are  more  likely  to  have 
received  repeated  lenient  treatment,  yet 
who  may  actually  pose  a  greater  risk  of 
serious  recidivism  than  older 
defendants.  This  policy  statement 
authorizes  the  consideration  of  a 
departure  from  the  guidelines  in  the 
limited  circumstances  where  reliable 
information  indicates  that  the  criminal 
history  category  does  not  adequately 
reflect  the  seriousness  of  the  defendant's 
criminal  history  or  likelihood  of 
recidivism,  and  provides  guidance  for 
the  consideration  of  such  departures.". 

The  Commentary  to  §4A1.1  captioned 
"Background"  is  amended  by  striking 
"permits  information  about  the 
significance  or  similarity  of  past 
conduct  underlying  prior  convictions  to 
be  used  as  a  basis  for  imposing  a 
sentence  outside  the  applicable 
guideline  range."  and  inserting 
"authorizes  the  court  to  depart  from  the 
otheryvise  applicable  criminal  history 
category  in  certain  circumstances.". 

Section  5C1.2  is  amended  in 
subsection  (a)(1)  by  inserting  "before 
application  of  subsection  (b)  of  4A1,3 
(Departures  Based  on  Inadequacy  of 
Criminal  History  Category)"  after 
"guidelines". 

The  Commentary  to  §  5C1.2  captioned 
"Application  Notes"  is  amended  in 
Note  1  bv  inserting  "before  application 
of  subsection  (b)  of  §4A1.3  (Departures 
Based  on  Inadequacy  of  Criminal 
History  Category)"  after  "Category)". 

Part  V:  Early  Disposition  Programs 

C:hapter  5.  Part  K.  is  amended  by 
adding  at  the  end  the  following: 
•  3.  Early  Disposition  Programs 

§5K3.1.  Early  Disposition  Programs 
(Policy  Statement) 

Upon  motion  of  the  Government,  the 
court  may  depart  downward  not  more 
than  4  levels  pursuant  to  an  early 
disposition  program  authorized  by  the 
Attorney  General  of  the  United  States 
and  the  United  States  Attorney  for  the 
district  in  which  the  court  resides. 

Commentary 

Background:  This  policy  statement 
implements  the  directive  to  the 
Commission  in  section  401(m)(2)(B)  of 
the  Prosecutorial  Remedies  and  Other 
Tools  to  end  the  Exploitation  of 
Children  Today  Act  of  2003  (the 
PROTECT  Act',  Pub.  L.  10821).". 

Part  VI:  Plea  Agreements 

Section  6B1.2  is  amended  in 
subsection  (a)  by  striking  "[Rule 
1 1(e)(1)(A)]"  and  inserting  "(Rule 
11(c)(1)(A))" 
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Section  6B1.2  is  amended  in 
subsection  (b)  by  striking  "[Rule 
11(e)(1)(B)]"  and  inserting  "(Rule 
11(c)(1)(B))";  and  by  striking 
subdivision  (2)  and  inserting  the 
following: 

"(2)(A)  the  recommended  sentence 
departs  from  the  applicable  guideline 
range  for  justifiable  reasons;  and  (B) 
those  reasons  are  specifically  set  forth  in 
writing  in  the  statement  of  reasons  or 
judgment  and  commitment  order.". 

Section  6B1.2  is  amended  in 
subsection  (c)  by  striking  "(Rule 
ll(e)(l)(C)l"  and  inserting  "(Rule 
11(c)(1)(C))":  and  by  striking 
subdivision  (2)  and  inserting  the 
following: 

"(2)(A)  the  agreed  sentence  departs 
from  the  applicable  guideline  range  for 
justifiable  reasons;  and  (B)  diose  reasons 
are  specifically  set  forth  in  writing  in 
the  statement  of  reasons  or  judgment 
and  commitment  order.". 

The  Commentary  to  6B  1.2  is  amended 
in  the  second  paragraph  by  striking  ". 
See  generally  Chapter  1,  Part  A,  Subpart 
4(b)(Departures)."  and  inserting  "and 
those  reasons  are  specifically  set  forth  in 
writing  in  the  statement  of  reasons  or 
the  judgment  and  commitment  order.  As 
set  forth  in  subsection  (d)  of  5K2.0 
(Grounds  for  Departure),  however,  the 
court  may  not  depart  below  the 
applicable  guideline  range  merely 
because  of  the  defendant's  decision  to 
plead  guilty  to  the  offense  or  to  enter  a 
plea  agreement  with  respect  to  the 
offense.". 

The  heading  of  Chapter  One  is 
amended  to  read  as  follow: 

Chapter  One — Authority  and  General 
Application  Principles". 

Chapter  One,  Part  A,  is  amended  to 
read  as  follows: 

Part  A — Authority 

lAl.l.  Authority 

The  guidelines,  policy  statements, 
and  commentary  set  forth  in  this 
Guidelines  Manual,  including 
amendments  thereto,  are  promulgated 
by  the  United  States  Sentencing 
Commission  pursuant  to:  (1)  Section 
994(a)  of  title  28,  United  States  Code; 
and  (2)  with  respect  to  guidelines, 
policy  statements,  and  commentary 
promulgated  or  amended  pursuant  to 
specific  congressional  directive, 
pursuant  to  the  authority  contained  in 
that  directive  in  addition  to  the 
authority  under  section  994(a)  of  title 
28.  United  States  Code. 

Commentary 

Application  Note: 
1 .  Historical  Review  of  Original 
Introduction. — Part  A  of  Chapter  One 


originally  was  an  introduction  to  the 
Guidelines  Manual  that  explained  a 
number  of  policy  decisions  made  by  the 
Commission  when  it  promulgated  the 
initial  set  of  guidelines.  This 
introduction  was  amended  occasionally 
between  1987  and  2003.  In  2003,  as  part 
of  the  Commission's  implementation  of 
the  Prosecutorial  Remedies  and  Cther 
Tools  to  end  the  Exploitation  of 
Children  Today  Act  of  2003  (the 
'PROTECT  Act'.  Pub.  L.  108-21),  the 
original  introduction  was  transferred  to 
the  Historical  Note  at  the  end  of  this 
guideline.  The  Commission  encourages 
the  review  of  this  material  for  context 
and  historical  purposes. 

Background:  The  Sentencing  Reform 
Act  of  1984  changed  the  course  of 
federal  sentencing.  Among  other  things, 
the  Act  created  the  United  States 
Sentencing  Commission  as  an 
independent  agency  in  the  Judicial 
Branch,  and  directed  it  to  develop 
guidelines  and  policy  statements  for 
sentencing  courts  to  use  when 
sentencing  offenders  convicted  of 
federal  crimes.  Moreover,  it  empowered 
the  Commission  with  ongoing 
responsibilities  to  monitor  the 
guidelines,  submit  to  Congress 
appropriate  modifications  of  the 
guidelines  and  recommended  changes 
in  criminal  statutes,  and  establish 
education  and  research  programs.  The 
mandate  rested  on  Congressional 
awareness  that  sentencing  was  a 
dynamic  field  that  requires  continuing 
review  by  an  expert  body  to  revise 
sentencing  policies,  in  light  of 
application  experience,  as  new  criminal 
statutes  are  enacted,  and  as  more  is 
learned  about  what  motivates  and 
controls  criminal  behavior. 

Historical  Note:  Chapter  One,  Part  A. 
as  in  effect  on  November  1,  1987.  read 
as  follows: 

Chapter  One — Introduction  and 
General  Application  Principles 

Part  A — Introduction 

1.  Authority 

The  United  States  Sentencing 
Commission  ('Commission')  is  an 
independent  agency  in  the  judicial 
branch  composed  of  seven  voting  and 
two  non-voting,  ex  officio  members.  Its 
principal  purpose  is  to  establish 
sentencing  policies  and  practices  for  the 
federal  criminal  justice  system  that  will 
assure  the  ends  of  justice  by 
promulgating  detailed  guidelines 
prescribing  the  appropriate  sentences 
for  offenders  convicted  of  federal 
crimes. 

The  guidelines  and  policy  statements 
promulgated  by  the  Conunission  are 


issued  pursuant  to  Section  994(a)  of 
Title  28.  United  States  Code. 

2.  The  Statutory  Mission 

The  Comprehensive  Crime  Control 
Act  of  1984  foresees  guidelines  that  will 
further  the  basic  purposes  of  criminal 
punishment,  i.e..  deterring  crime, 
incapacitating  the  offender,  providing 
just  punishment,  and  rehabilitating  the 
offender.  It  delegates  to  the  Commission 
broad  authority  to  review  and 
rationalize  the  federal  sentencing 
process. 

The  statute  contain.s  many  detailed 
instructions  as  to  how  this 
determination  should  be  made,  but  the 
most  important  of  them  instructs  the 
Commission  to  create  categories  of 
offense  behavior  and  offender 
characteristics.  An  offense  behavior 
category  might  consist,  for  example,  of 
'bank  robbery/committed  with  a  gun/ 
S2500  taken.'  An  offender  characteristic 
category  might  be  'offender  with  one 
prior  conviction  who  was  not  sentenced 
to  imprisonment.'  The  Commission  is 
required  to  prescribe  guideline  ranges 
that  specif\'  an  appropriate  sentence  for 
each  class  of  convicted  persons,  to  be 
determined  by  coordinating  the  offense 
behavior  categories  with  the  offender 
characteristic  categories.  The  statute 
contemplates  the  guidelines  will 
establish  a  range  of  sentences  for  every 
coordination  of  categories.  Where  the 
guidelines  call  for  imprisonment,  the 
range  must  be  narrow:  the  maximum 
imprisonment  cannot  exceed  the 
minimum  by  more  than  the  greater  of  25 
percent  or  six  months.  28  U.S.C. 
994(b)(2). 

The  sentencing  judge  must  select  a 
sentence  from  within  the  guideline 
range.  If,  however,  a  particular  case 
presents  atypical  features,  the  Act 
allows  the  judge  to  depart  from  the 
guidelines  and  sentence  outside  the 
range.  In  that  case,  the  judge  must 
specify  reasons  for  departure.  18  U.S.C. 
3553(b).  If  the  court  sentences  within 
the  guideline  range,  an  appellate  court 
may  review  the  sentence  to  see  if  the 
guideline  was  correctly  applied.  If  the 
judge  departs  from  the  guideline  range, 
an  appellate  court  may  review  the 
reasonableness  of  the  departure.  18 
U.S.C.  3742.  The  Act  requires  the 
offender  to  serve  virtually  all  of  any 
prison  sentence  imposed,  for  it 
abolishes  parole  and  substantially 
restructures  good  behavior  adjustments. 

The  law  requires  the  Commission  to 
send  its  initial  guideline?  to  Congress  by 
April  13,  1987.  and  under  the  present 
statute  they  take  effect  automatically  on 
November  1,  1987.  Public  Law  No.  98- 
473.  235,  reprinted  at  18  U.S.C.  3551. 
The  Commission  may  submit  guideline 
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amendments  each  year  to  Congress 
between  the  beginning  of  a  regular 
session  and  May  1.  The  amendments 
will  take  effect  automatically  180  days 
after  submission  unless  a  law  is  enacted 
to  the  contrary.  28  US  C.  994(p). 

The  Commission,  with  the  aid  of  its 
legal  and  research  staff,  considerable 
public  testimony,  and  written 
commentary,  has  developed  an  initial 
set  of  guidelines  which  it  now  transmits 
to  Congress.  The  Commission 
emphasizes,  however,  that  it  views  the 
guideline- VNTiting  process  as 
evolutionar>'.  It  expects,  and  the 
governing  statute  anticipates,  that 
continuing  research,  experience,  and 
analysis  will  result  in  modifications  and 
revisions  to  the  guidelines  by 
submission  of  amendments  to  Congress. 
To  this  end,  the  Commission  is 
established  as  a  permanent  agency  to 
monitor  sentencing  practit  es  in  the 
federal  courts  throughout  the  nation. 

3.  The  Basic  Approach  (Policy 
Statement) 

To  understand  these  guidelines  and 
the  rationale  that  underlies  them,  one 
must  begin  with  the  three  objectives  that 
Congress,  in  enacting  the  new 
sentencing  law,  sought  to  achieve.  Its 
basic  objective  was  to  enhance  the 
abilitv  of  the  criminal  justice  system  to 
reduce  crime  through  an  effective,  fair 
sentencing  system.  To  achieve  this 
objective.  Congress  first  sought  honesty 
in  sentencing.  It  sought  to  avoid  the 
confusion  and  implicit  deception  that 
arises  out  of  the  present  sentencing 
system  which  requires  a  judge  to  impose 
an  indeterminate  sentence  that  is 
automaticallv  reduced  in  most  cases  by 
'good  time'  credits.  In  addition,  the 
parole  commission  is  permitted  to 
determine  how  much  of  the  remainder 
of  anv  prison  sentence  an  offender 
actually  will  serve.  This  usually  results 
in  a  substantial  reduction  in  the 
effective  length  of  the  sentence 
imposed,  with  defendants  often  serving 
only  about  one-third  of  the  sentence 
handed  down  by  the  court. 

Second,  Congress  sought  uniformity 
in  sen*«ncfng  bv  narrowing  the  wide 
disparity  in  sentences  imposed  by 
different  federal  courts  for  similar 
criminal  conduct  by  similar  offenders 
Third,  Congress  sought  proportionality 
in  sentencing  through  a  system  that 
imposes  appropriately  different 
sentences  for  criminal  conduct  of 
different  severity. 

Honesty  is  easy  to  achieve:  The 
abolition  of  parole  makes  the  sentence 
imposed  by  the  court  the  sentence  the 
offender  will  ser\e.  There  is  a  tension, 
however,  between  the  mandate  of 
uniformity  (treat  similar  cases  alikej  and 


the  mandate  of  proportionality  (treat 
different  cases  differently)  which,  like 
the  historical  tension  between  law  and 
equity,  makes  it  difficult  to  achieve  both 
goals  simultaneously.  Perfect 
uniformitv — sentenc:ing  every  offender 
to  five  vears — destroys  proportionality. 
Having  only  a  few  simple  c:ategories  of 
crimes  would  make  the  guidelines 
uniform  and  easy  tu  administer,  but 
might  lump  together  offenses  that  are 
different  in  important  respects.  For 
example,  a  single  category  for  robbefv' 
that  lumps  together  armed  and  unarmed 
robberies,  robberies  with  and  without 
injuries,  robberies  of  a  few  dollars  and 
robberies  of  millions,  is  far  too  broad. 

At  the  same  time,  a  sentencing  system 
tailored  to  fit  everv  conceivable  wrinkle 
of  each  case  can  become  unworkable 
and  seriously  compnjmise  the  certainty 
of  punishment  and  its  deterrent  effect. 
.-\  bank  ri)bber  with  (or  without)  a  gun, 
which  the  robber  kept  hidden  (or 
brandished),  might  have  frightened  (or 
merely  warned),  injured  seriously  (or 
less  serioiislv).  tied  up  (or  simply 
pushed)  a  guard,  a  teller  or  a  customer, 
dt  night  (or  at  noon),  for  a  bad  (or 
arguably  less  bad)  motive,  in  an  effort  to 
obtain  money  for  other  crimes  (or  for 
other  purposes),  in  the  company  of  a 
few  (or  many)  other  robbers,  for  the  first 
(or  fourth)  time  that  day.  while  sober  (or 
under  the  influence  of  drugs  or  alcohol), 
and  so  forth. 

The  list  f)f  p<jtentially  relevant 
features  of  criminal  behavior  is  long:  the 
fact  that  they  can  occur  in  multiple 
combinations  means  that  the  list  of 
possible  permutations  of  factors  is 
virtually  endless.  The  appropriate 
relatifinships  among  these  different 
factors  are  exceedingly  difficult  to 
establish,  for  they  are  often  context 
specific.  Sentencing  courts  do  not  treat 
the  occurrence  of  a  simple  bruise 
identically  in  all  cases,  irrespective  of 
whether  that  bruise  occurred  in  the 
context  of  a  bank  robbery  or  in  the 
context  of  a  l)rea{;h  of  peace.  This  is  so, 
in  part,  because  the  risk  that  such  a 
harm  will  occur  differs  depending  on 
the  underlying  offense  with  which  it  is 
connected  (and  therefore  may  already  be 
couiitetl,  to  a  different  degree,  in  the 
punishment  for  the  underlying  offense); 
and  also  because,  in  part,  the 
relationship  between  punishment  and 
multiple  harms  is  not  simply  additive. 
The  relation  varies,  depending  (jn  how 
much  other  harm  has  occurred.  (Thus, 
one  cannot  easily  assign  points  for  each 
kind  of  harm  and  simply  add  them  up, 
irrespective  of  context  and  total 
amounts.) 

The  larger  the  number  of 
subcategories,  the  greater  the 
complexity  that  is  created  and  the  less 


workable  the  system.  Moreover,  the 
subcategories  themselves,  sometimes 
too  broad  and  sometimes  too  narrow, 
will  apply  and  interact  in  unforeseen 
ways  to  unforeseen  situations,  thus 
failing  to  cure  the  unfairness  of  a 
simple,  broad  category  system.  Finally, 
and  perhaps  most  importantly, 
probation  officers  and  courts,  in 
applying  a  complex  system  of 
subcategories,  would  have  to  make  a 
host  of  decisions  about  whether  the 
underlying  facts  are  sufficient  to  bring 
the  case  within  a  particular  subcategory. 
The -greater  the  number  of  decisions 
required  and  the  greater  their 
complexity,  the  greater  the  risk  that 
different  judges  will  apply  the 
guidelines  differently  to  situations  that, 
in  fact,  are  similar,  thereby 
reintroducing  the  very  disparity  that  the 
guidelines  were  designed  to  eliminate. 

In  view  of  the  arguments,  it  is 
tempting  to  retreat  to  the  simple,  broad- 
category  approach  and  to  grant  judges 
the  discretion  to  select  the  proper  point 
along  a  broad  sentencing  range. 
Obviously,  however,  granting  such 
broad  discretion  risks  correspondingly 
broad  disparity  in  sentencing,  for 
different  courts  may  exercise  their 
discretionary  powers  in  different  ways. 
That  is  to  say,  such  an  approach  risks 
a  return  to  the  wide  disparity  that 
Congress  established  the  Commission  to 
limit. 

In  the  end.  there  is  no  completely 
satisfying  solution  to  this  practical 
stalemate.  The  Commission  has  had  to 
simply  balance  the  comparative  virtues 
and  vices  of  broad,  simple 
categorization  and  detailed,  complex 
subcategorization.  and  within  the 
constraints  established  by  that  balance, 
minimize  the  discretionary  powers  of 
the  sentencing  court.  Any  ultimate 
system  will,  to  a  degree,  enjoy  the 
benefits  and  suffer  from  the  drawbacks 
of  each  approach. 

A  philosophical  problem  arose  when 
the  Commission  attempted  to  reconcile 
the  differing  perceptions  of  the  purposes 
of  criminal  punishment.  Most  observers 
of  the  criminal  law  agree  that  the 
ultimate  aim  of  the  law  itself,  and  of 
punishment  in  particular,  is  the  control 
of  crime.  Beyond  this  point,  however, 
the  consensus  seems  to  break  down. 
Some  argue  that  appropriate 
punishment  should  be  defined 
primarily  on  the  basis  of  the  moral 
principle  of  just  deserts.'  Under  this 
principle,  punishment  should  be  scaled 
to  the  offender's  culpability  and  the 
resulting  harms.  Thus,  if  a  defendant  is 
less  culpable,  the  defendant  deserves 
less  punishment.  Others  argue  that 
punishment  should  be  imposed 
primarily  on  the  basis  of  practical  crime 
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control'  considerations.  Defendeints 
sentenced  under  this  scheme  should 
receive  the  punishment  that  most 
effectively  lessens  the  likelihood  of 
future  crime,  either  by  deterring  others 
or  incapacitating  the  defendant. 

Adherents  of  mese  points  of  view 
have  urged  the  Conunission  to  choose 
between  them,  to  accord  one  primacy 
over  the  other.  Such  a  choice  would  be 
profoundly  difficult.  The  relevant 
literature  is  vast,  the  arguments  deep, 
and  each  point  of  view  has  much  to  be 
said  in  its  favor.  A  clear-cut 
Commission  decision  in  favor  of  one  of 
these  approaches  would  diminish  the 
chance  that  the  guidelines  would  find 
the  widespread  acceptance  they  need 
for  effective  implementation.  As  a 
practical  matter,  in  most  sentencing 
decisions  both  philosophies  may  prove 
consistent  with  the  same  result. 

For  now,  the  Commission  has  sought 
to  solve  both  the  practical  and 
philosophical  problems  of  developing  a 
coherent  sentencing  system  by  taking  an 
empirical  approach  that  uses  data 
estimating  ^e  existing  sentencing 
system  as  a  starting  point.  It  has 
analyzed  data  drawn  from  10,000 
presentence  investigations,  crimes  as 
distinguished  in  substantive  criminal 
statutes,  the  United  States  Parole 
Commission's  guidelines  and  resulting 
statistics,  and  data  from  other  relevant 
sources,  in  order  to  determine  which 
distinctions  are  important  in  present 
practice.  After  examination,  the 
Commission  has  accepted,  modified,  or 
rationalized  the  more  important  of  these 
distinctions. 

This  empirical  approach  has  helped 
the  Commission  resolve  its  practical 
problem  by  defining  a  list  of  relevant 
distinctions  that,  although  of 
considerable  length,  is  short  enough  to 
create  a  manageable  set  of  guidelines. 
Existing  categories  are  relatively  broad 
and  omit  many  distinctions  that  some 
may  believe  important,  yet  they  include 
most  of  the  major  distinctions  that 
statutes  and  presentence  data  suggest 
make  a  significant  difference  in 
sentencing  decisions,  hnportant 
distinctions  that  are  ignored  in  existing 
practice  probably  occur  rarely.  A 
sentencing  judge  may  take  this  unusual 
case  into  account  by  departing  from  the 
guidelines. 

The  Commission's  empirical 
approach  has  Eilso  helped  resolve  its 
philosophical  dilemma.  Those  who 
adhere  to  a  just  deserts  philosophy  may 
concede  that  the  lack  of  moral 
consensus  might  make  it  difficult  to  say 
exactly  what  punishment  is  deserved  for 
a  particular  crime,  specified  in  minute 
detail.  Likewise,  those  who  subscribe  to 
a  philosophy  of  crime  control  may 


acknowledge  that  the  lack  of  sufficient, 
readily  available  data  might  make  it 
difficult  to  say  exactly  what  punishment 
will  best  prevent  that  crime.  Both 
groups  might  therefore  recognize  the 
wisdom  of  looking  to  those  distinctions 
that  judges  and  legislators  have,  in  fact, 
made  over  the  course  of  time.  These 
established  distinctions  are  ones  that 
the  community  believes,  or  has  found 
over  time,  to  be  important  from  either  a 
moral  or  crime-control  perspective. 

The  Commission  has  not  simply 
copied  estimates  of  existing  practice  as 
revealed  by  the  data  (even  though 
establishing  offense  values  on  this  basis 
would  help  eliminate  disparity,  for  the 
data  represent  averages).  Rather,  it  has 
departed  from  the  data  at  different 
points  for  various  important  reasons. 
Congressional  statutes,  for  example, 
may  suggest  or  require  departure,  as  in 
the  case  of  the  new  drug  law  that 
imposes  increased  and  mandatory 
minimum  sentences.  In  addition,  the 
data  may  reveal  inconsistencies  in 
treatment,  such  as  punishing  economic 
crime  less  severely  than  other 
apparently  equivalent  behavior. 

Despite  these  policy-oriented 
departures  from  present  practice,  the 
guidelines  represent  an  approach  that 
begins  with,  and  builds  upon,  empirical 
data.  The  guidelines  will  not  please 
those  who  wish  the  Commission  to 
adopt  a  single  philosophical  theory  and 
then  work  deductively  to  establish  a 
simple  and  perfect  set  of  categorizations 
and  distinctions.  The  guidelines  may 
prove  acceptable,  however,  to  those  who 
seek  more  modest,  incremental 
improvements  in  the  status  quo,  who 
believe  the  best  is  often  the  enemy  of 
the  good,  and  wno  recognize  that  these 
initial  guidelines  are  but  the  first  step  in 
an  evolutionary  process.  After  spending 
considerable  time  and  resources 
exploring  alternative  approaches,  the 
Commission  has  developed  these 
guidelines  as  a  practical  effort  toward 
the  achievement  of  a  more  honest, 
uniform,  equitable,  and  therefore 
effective,  sentencing  system. 

4.  The  Guidelines'  Resolution  of  Major 
Issues  (Policy  Statement) 

The  guideline-writing  process  has 
required  the  Commission  to  resolve  a 
host  of  important  policy  questions, 
typically  involving  rather  evenly 
balanced  sets  of  competing 
considerations.  As  an  aid  to 
understanding  the  guidelines,  this 
introduction  will  briefly  discuss  several 
of  those  issues.  Commentary  in  the 
guidelines  explains  others. 

(a)  Real  Offense  vs.  Charge  Offense 
Sentencing. 


One  of  the  most  important  questions 
for  the  Commission  to  decide  was 
whether  to  base  sentences  upon  the 
actual  conduct  in  which  the  defendant 
engaged  regardless  of  the  charges  for 
which  he  was  indicted  or  convicted 
('real  offense'  sentencing),  or  upon  the 
conduct  that  constitutes  the  elements  of 
the  offense  with  which  the  defendant 
was  charged  and  of  which  he  was 
convicted  ('charge  offense'  sentencing). 
A  bank  robber,  for  example,  might  have 
used  a  gun,  frightened  bystanders,  taken 
550,000,  injured  a  teller,  refused  to  stop 
when  ordered,  and  raced  away 
damaging  property  during  escape.  A 
pure  real  offense  system  would  sentence 
on  the  basis  of  all  identifiable  conduct. 
A  pure  charge  offense  system  would 
overlook  some  of  the  harms  that  did  not 
constitute  statutory  elements  of  the 
offenses  of  which  the  defendant  was 
convicted. 

The  Commission  initially  sought  to 
develop  a  real  offense  system.  After  all, 
the  present  sentencing  system  is.  in  a 
sense,  a  real  offense  system.  The 
sentencing  court  (and  the  parole 
commission)  take  account  of  the 
conduct  in  which  the  defendant  actually 
engaged,  as  determined  in  a  presentence 
report,  at  the  sentencing  hearing,  or 
before  a  parole  commission  hearing 
officer.  The  Commission's  initial  efforts 
in  this  direction,  carried  out  in  the 
spring  and  early  summer  of  1986, 
proved  unproductive  mostly  for 
practical  reasons.  To  make  such  a 
system  work,  even  to  formalize  and 
rationalize  the  status  quo,  would  have 
required  the  Commission  to  decide 
precisely  which  harms  to  take  into 
account,  how  to  add  them  up,  and  what 
kinds  of  procedures  the  courts  should 
use  to  determine  the  presence  or 
absence  of  disputed  factual  elements. 
The  Commission  found  no  practical  way 
to  combine  and  account  for  the  large 
number  of  diverse  harms  arising  in 
different  circumstances;  nor  did  it  find 
a  practical  way  to  reconcile  the  need  for 
a  fair  adjudicatory  procedure  with  the 
need  for  a  speedy  sentencing  process, 
given  the  potential  existence  of  hosts  of 
adjudicated  real  harm'  facts  in  many 
typical  cases.  The  effort  proposed  as  a 
solution  to  these  problems  required  the 
use  of,  for  example,  quadratic  roots  and 
other  mathematical  operations  that  the 
Commission  considered  too  complex  to 
be  workable,  and,  in  the  Commission's 
view,  risked  return  to  wide  disparity  in 
practice. 

The  Commission  therefore  abandoned 
the  effort  to  devise  a  'pure'  real  offense 
system  and  instead  experimented  with  a 
"modified  real  offense  system,'  which  it 
published  for  public  comment  in  a 
September  1986  preliminary  draft. 
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This  version  also  foundered  in  several 
major  respects  on  the  rock  of 
practicality.  It  was  highly  complex  and 
its  mechanical  rules  for  adding  harms 
[e.g.,  bodily  injury  added  the  same 
punishment  irrespective  of  context) 
threatened  to  work  considerable 
unfairness.  Ultimately,  the  Commission 
decided  that  it  could  not  find  a  practical 
or  fair  and  efficient  way  to  implement 
either  a  pure  or  modified  real  offense 
system  of  the  sort  it  originally  wanted, 
and  it  abandoned  that  approach. 

The  Commission,  in  its  lanuar,'  1987 
Revised  Draft  and  the  present 
guidelines,  has  moved  closer  to  a 
charge  offense'  system  The  system  is 
not,  however,  pure;  it  has  a  number  of 
real  elements.  For  one  thing,  the 
hundreds  of  overlapping  and 
duplicative  statuton,'  provisions  that 
maJte  up  the  federal  criminal  law  have 
forced  the  Commission  to  write 
guidelines  that  are  descriptive  of  generic 
conduct  rather  than  tracking  purely 
statutory  language.  For  another,  the 
guidelines,  both  through  specific  offense 
characteristics  and  adjustments,  taka 
account  of  a  number  of  important, 
commonly  occurring  real  offense 
elements  such  as  role  in  the  offense,  the 
presence  of  a  gun.  or  the  amount  of 
money  actually  taken. 

Finally,  it  is  important  not  to 
overstate  the  difference  in  practice 
between  a  real  and  a  charge  offense 
svstem.  The  federal  criminal  system,  in 
practice,  deals  mostly  with  drug 
offenses,  bank  robberies  and  white 
collar  crimes  (such  as  fraud, 
embezzlement,  and  bribery).  For  the 
most  part,  the  conduct  that  an 
indictment  charges  approximates  the 
real  and  relevant  conduct  in  which  the 
offender  actually  engaged. 

The  Commission  recognizes  its 
svstem  will  not  completely  cure  the 
problems  of  a  real  offense  system.  It  may 
still  be  necessarv.  for  example,  for  a 
court  to  determine  some  particular  real 
facts  that  will  make  a  difference  to  the 
sentence.  Yet.  the  Commission  believes 
that  the  instances  of  controversial  facts 
will  be  far  fewer;  indeed,  there  will  be 
few  enough  so  that  the  court  system  will 
be  able  to  devise  fair  procedures  for 
their  determination.  S>e  I'nited  States 
V.  Fatico.  579  F.2d  707  (2d  Cir.  1978) 
(permitting  introduction  of  hearsay 
evidence  at  sentencing  hearing  under 
certain  conditions),  on  remand.  4.58  F. 
Supp.  388  (E.D.N.Y.  1978).  aff  d.  603 
F  2d  1053  {2d  Cir.  1979)  (holding  that 
the  government  need  not  prove  facts  at 
sentencing  hearing  beyond  a  reasonable 
doubt),  cert,  denied.  444  U.S.  1073 
(1980). 

The  Commission  also  recognizes  that 
a  charge  offense  system  has  drawbacks 


of  its  own.  One  of  the  most  important 
is  its  potential  to  turn  over  to  the 
prosecutor  the  power  to  determine  the 
sentence  by  increasing  or  decreasing  the 
number  (or  content)  of  the  counts  in  an 
indictment.  Of  course,  the  defendant's 
actual  conduct  (that  which  the 
prosecutor  can  prove  in  court)  imposes 
a  natural  limit  upon  the  prosecutor's 
ability  to  increase  a  defendants 
sentence.  Moreover,  the  ("ommission 
has  written  its  rules  for  the  treatment  of 
multicount  convictions  with  an  eye 
toward  eliminating  unfair  treatment  that 
might  flow  from  count  manipulation. 
For  example,  the  guidelines  treat  a 
three-count  indictment,  each  count  of 
which  charges  sale  of  100  grams  of 
heroin,  or  theft  of  $10,000.  the  same  as 
a  single-count  indictment  charging  sale 
of  300  grams  of  heroin  or  theft  of 
§30,000.  Further,  a  sentencing  court 
mav  control  any  inappropriate 
manipulation  of  the  indictment  through 
use  of  its  power  to  depart  from  the 
specific  guideline  sentence.  Finally,  the 
Commission  will  closely  monitor 
problems  arising  out  of  count 
manipulation  and  will  make  appropriate 
adjustments  should  they  become 
necessary. 

(b)  Departures. 

The  new  sentencing  statute  permits  a 
court  to  depart  from  a  guideline- 
specified  sentence  only  when  it  finds 
an  aggravating  or  mitigating 
circumstance  *    *    '  that  was  not 
adt>quately  taken  into  consideration  by 
the  Sentencing  Commission  *    *    *'   18 
U.S.C.  3553(b).  Thus,  in  principle,  the 
Commission,  by  specifying  that  it  had 
adequately  considered  a  particular 
factor,  could  prevent  a  court  from  using 
it  as  grounds  for  departure.  In  this 
initial  set  of  guidelines,  however,  the 
Commission  does  not  so  limit  the 
courts'  departure  powers.  The 
Commission  intends  the  sentencing 
courts  to  treat  each  guideline  as  carving 
out  a  heartland,'  a  set  of  typical  cases 
embodying  the  conduct  that  each 
guideline  describes.  When  a  court  finds 
an  atypical  case,  one  to  which  a 
particular  guideline  linguistically 
applies  but  where  conduct  significantly 
differs  from  the  norm,  the  court  may 
consider  whether  a  departure  is 
warranted.  Section  5H1.10  (Race,  Sex, 
National  Origin,  (ireed.  Religion,  Socio- 
Economic  Status),  the  third  sentence  of 
5Hl  4,  and  the  last  sentence  of  (5  5K2.12, 
list  a  few  factors  that  the  court  cannot 
take  into  account  as  grounds  for 
departure.  With  those  specific 
exceptions,  however,  the  Commission 
does  not  intend  to  limit  the  kinds  of 
factors  (whether  or  not  mentioned 
anywhere  else  in  the  guidelines)  that 


could  constitute  grounds  for  departiu* 
in  an  unusual  case. 

The  Commission  has  adopted  this 
departure  policy  for  two  basic  reasons. 
First  is  the  difficulty  of  foreseeing  and 
capturing  a  single  set  of  guidelines  that 
encompasses  the  vast  range  of  human 
conduct  potentially  relevant  to  a 
sentencing  decision.  The  Commission 
also  recognizes  that  in  the  initial  set  of 
guidelines  it  need  not  do  so.  The 
Commission  is  a  permanent  body, 
empowered  by  law  to  write  and  rewrite 
guidelines,  with  progressive  changes, 
over  many  years.  By  monitoring  when 
courts  depart  from  the  guidelines  and  by 
analyzing  their  stated  reasons  for  doing 
so.  the  Commission,  over  time,  will  be 
able  to  create  more  accurate  guidelines 
that  specify  precisely  where  departures 
should  and  should  not  be  permitted. 

Second,  the  Commission  believes  that 
despite  the  courts'  legal  freedom  to 
depart  from  the  guidelines,  they  will  not 
do  so  very  often.  This  is  because  the 
guidelines,  offense  by  offense,  seek  to 
take  account  of  those  factors  that  the 
Commission's  sentencing  data  indicate 
make  a  significant  difference  in 
sentencing  at  the  present  time.  Thus,  for 
example,  where  the  presence  of  actual 
physical  injury  currently  makes  an 
important  difference  in  final  sentences, 
as  in  the  case  of  robbery,  assault,  or 
arson,  the  guidelines  specifically 
instruct  the  judge  to  use  this  factor  to 
augment  the  sentence.  Where  the 
guidelines  do  not  specify  an 
augmentation  or  diminution,  this  is 
generally  because  the  sentencing  data 
do  not  permit  the  Commission,  at  this 
time,  to  conclude  that  the  factor  is 
empirically  important  in  relation  to  the 
particular  offense.  Of  course,  a  factor 
(say  physical  injury)  may  nonetheless 
sometimes  occur  in  connection  with  a 
crime  (such  as  fraud)  where  it  does  not 
often  occur.  If,  however,  as  the  data 
indicate,  such  occurrences  are  rare,  they 
are  precisely  the  type  of  events  that  the 
court's  departure  powers  were  designed 
to  cover  —  unusual  cases  outside  the 
range  of  the  more  typical  offenses  for 
which  the  guidelines  were  designed.  Of 
course,  the  Commission  recognizes  that 
even  its  collection  and  analysis  of 
10,000  presentence  reports  are  an 
imperfect  source  of  data  sentencing 
estimates.  Rather  than  rely  heavily  at 
this  time  upon  impressionistic  accounts, 
however,  the  Commission  believes  it 
wiser  to  wait  and  collect  additional  data 
from  our  continuing  monitoring  process 
that  may  demonstrate  how  the 
guidelines  work  in  practice  before 
further  modification. 

It  is  important  to  note  that  the 
guidelines  refer  to  three  different  kinds 
of  departure.  The  first  kind,  which  will 
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most  frequently  be  used,  is  in  effect  an 
interpolation  between  two  adjacent, 
numerically  oriented  guideline  rules.  A 
specific  offense  characteristic,  for 
example,  might  require  an  increase  of 
four  levels  for  serious  bodily  injury  but 
two  levels  for  bodily  injury.  Rather  than 
requiring  a  court  to  force  middle 
instances  into  either  the  serious'  or  the 
'simple'  category,  the  guideline 
commentary  suggests  that  the  court  may 
interpolate  and  select  a  midpoint 
increase  of  three  levels.  The 
Commission  has  decided  to  call  such  an 
interpolation  a  'departure'  in  light  of  the 
legal  views  that  a  guideline  providing 
for  a  range  of  increases  in  offense  levels 
may  violate  the  statute's  25  percent  rule 
(though  others  have  presented  contrary 
legal  arguments).  Since  interpolations 
are  technically  departures,  the  courts 
will  have  to  provide  reasons  for  their 
selection,  and  it  will  be  subject  to 
review  for  'reasonableness'  on  appeal. 
The  Commission  believes,  however,  that 
a  simple  reference  by  the  court  to  the 
'mid-category'  nature  of  the  facts  will 
typically  provide  sufficient  reason.  It 
does  not  foresee  serious  practical 
problems  arising  out  of  the  application 
of  the  appeal  provisions  to  this  form  of 
departure. 

The  second  kind  involves  instances  in 
which  the  guidelines  provide  specific 
guidance  for  departure,  by  analogy  or  by 
other  numerical  or  non-numerical 
suggestions.  For  example,  the 
commentary  to  §  2G1.1  (Transportation 
for  Prostitution),  recommends  a 
downward  adjustment  of  eight  levels 
where  commercial  purpose  was  not 
involved.  The  Commission  intends  such 
suggestions  as  policy  guidance  for  the 
courts.  The  Commission  expects  that 
most  departures  will  reflect  the 
suggestions,  and  that  the  courts  of 
appeals  may  prove  more  likely  to  find 
departures  'unreasonable'  where  they 
fall  outside  suggested  levels. 

A  third  kindof  departure  will  remain 
unguided.  It  may  rest  upon  groimds 
referred  to  in  Chapter  5,  Part  H,  or  on 
grounds  not  mentioned  in  the 
guidelines.  While  Chapter  5,  Part  H  lists 
factors  that  the  Commission  believes 
may  constitute  grounds  for  departure, 
those  suggested  grounds  are  not 
exhaustive.  The  Commission  recognizes 
that  there  may  be  other  grounds  for 
departure  that  are  not  mentioned;  it  also 
believes  there  may  be  cases  in  which  a 
departure  outside  suggested  levels  is 
warranted.  In  its  view,  however,  such 
cases  will  be  highly  unusual. 

(c)  Plea  Agreements. 

Nearly  ninety  percent  of  all  federal 
criminal  cases  involve  guilty  pleas,  and 
many  of  these  cases  involve  some  form 
of  plea  agreement.  Some  commentators 


on  early  Commission  guideline  drafts 
have  urged  the  Commission  not  to 
attempt  any  major  reforms  of  the 
agreement  process,  on  the  grounds  that 
any  set  of  guidelines  that  threatens  to 
radically  change  present  practice  also 
threatens  to  make  the  federal  system 
vmmanageable.  Others,  starting  with  the 
same  facts,  have  argued  that  guidelines 
which  fail  to  control  and  limit  plea 
agreements  would  leave  untouched  a 
'loophole'  large  enough  to  undo  the 
good  that  sentencing  guidelines  may 
bring.  Still  other  commentators  make 
both  sets  of  arguments. 

The  Commission  has  decided  that 
these  initial  guidelines  will  not,  in 
general,  make  significant  changes  in 
current  plea  agreement  practices.  The 
court  will  accept  or  reject  any  such 
agreements  primarily  in  accordance 
with  the  rules  set  forth  in  Fed.R.Crim.P. 
11(e).  The  Commission  will  collect  data 
on  the  courts'  plea  practices  and  will 
analyze  this  information  to  determine 
when  and  why  the  courts  accept  or 
reject  plea  agreements.  In  light  of  this 
information  and  analysis,  the 
Commission  will  seek  to  further  regulate 
the  plea  agreement  process  as 
appropriate. 

The  Commission  nonetheless  expects 
the  initial  set  of  guidelines  to  have  a 
positive,  rationalizing  impact  upon  plea 
agreements  for  two  reasons.  First,  the 
guidelines  create  a  clear,  definite 
expectation  in  respect  to  the  sentence 
that  a  court  will  impose  if  a  trial  takes 
place.  Insofar  as  a  prosecutor  and 
defense  attorney  seek  to  agree  about  a 
likely  sentence  or  range  of  sentences, 
they  will  no  longer  work  in  the  dark. 
This  fact  alone  should  help  to  reduce 
irrationality  in  respect  to  actual 
sentencing  outcomes.  Second,  the 
guidelines  create  a  norm  to  which 
judges  will  likely  refer  when  they 
decide  whether,  under  Rule  11(e),  to 
accept  or  to  reject  a  plea  agreement  or 
recommendation.  Since  they  will  have 
before  them  the  norm,  the  relevant 
factors  (as  disclosed  in  the  plea 
agreement),  and  the  reason  for  the 
agreement,  they  will  find  it  easier  than 
at  present  to  determine  whether  there  is 
sufficient  reason  to  accept  a  plea 
agreement  that  departs  from  the  norm. 

(dj  Probation  and  Split  Sentences. 

The  statute  provides  that  the 
guidelines  are  to  'reflect  the  general 
appropriateness  of  imposing  a  sentence 
other  than  imprisonment  in  cases  in 
which  the  defendant  is  a  first  offender 
who  has  not  been  convicted  of  a  crime 
of  violence  or  an  otherwise  serious 
offense  *   *   *  28  U.S.C.  994(j).  Under 
present  sentencing  practice,  courts 
sentence  to  probation  an 
inappropriately  high  percentage  of 


offenders  guilty  of  certain  economic 
crimes,  such  as  theft,  tax  evasion, 
antitrust  offenses,  insider  trading,  fraud, 
and  embezzlement,  that  in  the 
Commission's  view  are  'serious.'  If  the 
guidelines  were  to  permit  courts  to 
impose  probation  instead  of  prison  in 
many  or  all  such  cases,  the  present 
sentences  would  continue  to  be 
ineffective. 

The  Commission's  solution  to  this 
problem  has  been  to  write  guidelines 
that  classify'  as  'serious'  (and  therefore 
subject  to  mandatory  prison  sentences) 
many  offenses  for  which  probation  is 
now  frequently  given.  At  the  same  time, 
the  guidelines  will  permit  the 
sentencing  court  to  impose  short  prison 
terms  in  many  such  cases.  The 
Commission's  view  is  that  the  definite 
prospect  of  prison,  though  the  term  is 
short,  will  act  as  a  significant  deterrent 
to  many  of  these  crimes,  particularly 
when  compared  with  the  status  quo 
where  probation,  not  prison,  is  the 
norm. 

More  specifically,  the  guidelines  work 
as  follows  in  respect  to  a  first  offender. 
For  offense  levels  one  through  six.  the 
sentencing  court  may  elect  to  sentence 
the  offender  to  probation  (with  or 
without  confinement  conditions)  or  to  a 
prison  term.  For  offense  levels  seven 
through  ten,  the  court  may  substitute 
probation  for  a  prison  term,  but  the 
probation  must  include  confinement 
conditions  (community  confinement  or 
intermittent  confinement).  For  offense 
levels  eleven  and  twelve,  the  court  must 
impose  at  least  one  half  the  minimum 
confinement  sentence  in  the  form  of 
prison  confinement,  the  remainder  to  be 
served  on  supervised  release  with  a 
condition  of  community  confinement. 
The  Commission,  of  course,  has  not 
dealt  with  the  single  acts  of  aberrant 
behavior  that  still  may  justif\'  probation 
at  higher  offense  levels  through 
departures. 

(e)  Multi-Count  Convictions. 

The  Commission,  like  other 
sentencing  commissions,  has  found  it 
particularly  difficult  to  develop  rules  for 
sentencing  defendants  convicted  of 
multiple  violations  of  law,  each  of 
which  makes  up  a  separate  count  in  an 
indictment.  The  reason  it  is  difficult  is 
that  when  a  defendant  engages  in 
conduct  that  causes  several  harms,  each 
additional  harm,  even  if  it  increases  the 
extent  to  which  punishment  is 
warranted,  does  not  necessarily  warrant 
a  proportionate  increase  in  punishment. 
A  defendant  who  assaults  others  during 
a  fight,  for  example,  may  warrant  more 
punishment  if  he  injures  ten  people 
than  if  he  injures  one.  but  his  conduct 
does  not  necessarily  warrant  ten  times 
the  punishment.  If  it  did,  many  of  the 
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simplest  offenses,  for  reasons  that  are 
often  fortuitous,  would  lead  to  life 
sentences  of  imprisonment — sentences 
that  neither  just  deserts'  nor  'crime 
control'  theories  of  punishment  would 
find  justified. 

Several  individual  guidelines  provide 
special  instructions  for  increasing 
punishment  when  the  conduct  that  is 
the  subject  of  that  count  involves 
multiple  occurrences  or  has  caused 
several  harms.  The  guidelines  also 
provide  general  rules  for  aggravating 
punishment  in  light  of  multiple  harms 
charged  separately  in  separate  counts. 
These  rules  may  produce  occasional 
anomalies,  but  normally  they  will 
permit  an  appropriate  degree  of 
aggravation  of  punishment  when 
multiple  offenses  that  are  the  subjects  of 
separate  counts  take  place. 

These  rules  are  set  out  in  Chapter 
Three.  Part  D  They  essentially  provide; 
(1)  When  the  conduct  involves  fungible 
items,  e.g..  separate  drug  transactions  or 
thefts  of  money,  the  amounts  are  added 
and  the  guidelines  apply  to  the  total 
amount.  (2)  When  nonfungible  harms 
are  involved,  the  offense  level  for  the 
most  serious  count  is  increased 
(according  to  a  somewhat  diminishing 
scale)  to  reflect  the  e.xistence  of  other 
counts  of  conviction. 

The  rules  have  been  written  in  order 
th  minimize  the  possibility  that  an 
arbitrarv  casting  of  a  single  transaction 
into  several  counts  will  produce  a 
longer  sentence.  In  addition,  the 
sentencing  court  will  have  adequate 
power  to  prevent  such  a  result  through 
departures  where  necessary  to  produce 
a  mitigated  sentence. 

(f)  Regulatory  Offenses. 

Regulatory  statutes,  though  primarilv 
civil  in  nature,  sometimes  contain 
criminal  provisions  in  respect  to 
particularlv  harmful  activity.  Such 
criminal  provisions  often  describe  not 
onlv  substantive  offenses,  but  also  more 
technical,  administratively-related 
offenses  such  as  failure  to  keep  accurate 
records  or  to  provide  requested 
information.  'These  criminal  statutes 
pose  two  problems.  First,  which 
criminal  regulatory  provisions  should 
the  Commission  initiallv  consider,  and 
second,  how  should  it  treat  technical  or 
administratively-related  criminal 
violations? 

In  respect  to  the  first  problem,  the 
Commission  found  that  it  cannot 
comprehensively  treat  all  regulatory 
violations  in  the  initial  set  of  guidelines. 
There  are  hundreds  of  such  prcjvisions 
scattered  throughout  the  United  States 
Code.  To  find  all  potential  violations 
would  involve  examination  of  each 
individual  federal  regulation.  Because  of 
this  practical  difficulty,  the  Commission 


has  sought  to  determine,  with  the 
assistance  of  the  Department  of  Justice 
and  several  regulatory  agencies,  which 
criminal  regulatory  offenses  are 
particularly  important  in  light  of  the 
need  for  enforcement  of  the  general 
regulators  scheme.  The  ('ommission  has 
sought  to  treat  these  offenses  in  these 
initial  guidelines.  It  will  address  the  less 
common  regulators  offenses  in  the 
future. 

In  respect  to  the  second  problem,  the 
Commission  has  developed  a  system  for 
treating  technical  recordkeeping  and 
reporting  offenses,  dividing  them  into 
four  categories. 

First,  in  the  simplest  of  cases,  the 
offender  mav  have  failed  to  fill  out  a 
form  intentionally,  but  without 
knowledge  or  intent  that  substantive 
harm  would  likely  follow.  He  might  fail, 
for  example,  to  keep  an  accurate  record 
of  toxic  substance  transpKjrl,  but  that 
failure  may  not  lead,  nor  be  likely  to 
lead,  to  the  release  or  improper 
treatment  of  any  toxic  substance. 
.Second,  the  same  failure  may  be 
accompanied  bv  a  significant  likelihood 
that  substantive  harm  will  occur;  it  may 
make  a  release  of  a  toxic  substance  more 
llk^'lv.  Third,  the  same  failure  may  have 
led  to  substantive  harm.  Fourth,  the 
failure  mav  represent  an  effort  to 
conceal  a  substantive  harm  that  has 
occurred 

The  structure  of  a  tvpical  guideline 
for  a  regulatorv  offense  is  as  follows: 

(1)  The  guideline  provides  a  low  base 
offense  level  (6)  aimed  at  the  first  type 
of  recordkeeping  or  reporting  offense.  It 
gives  the  court  the  legal  authority  to 
impose  a  punishment  ranging  from 
probation  up  to  six  months  of 
imprisonment. 

(2)  Specific  offense  characteristics 
designed  to  reflect  substantive  offenses 
that  do  occur  (in  respect  to  some 
regulatory  offenses),  or  that  are  likely  to 
occur,  increase  the  offense  level. 

(3)  A  specific  offense  characteristic 
also  provides  that  a  recordkeeping  or 
reporting  offense  that  conceals  a 
substantive  offense  will  be  treated  like 
the  substantive  offense. 

The  Commission  views  this  structure 
as  an  initial  effort.  It  may  revise  its 
approach  in  light  of  further  experience 
and  analvsis  of  regulatory  crimes. 

(g)  Sentencing  Riinges. 

in  determining  the  appropriate 
sentencing  ranges  for  each  offense,  the 
Commission  began  by  estimating  the 
average  sentences  now  being  served 
within  each  category.  It  also  examined 
the  sentence  specified  in  congressional 
statutes,  in  the  parole  guidelines,  and  in 
other  relevant,  analogous  sources.  The 
t^ommission's  forthcoming  detailed 
report  will  contain  a  comparison 


between  estimates  of  existing  sentencing 
practices  and  sentences  under  the 
guidelines. 

While  the  Commission  has  not 
considered  itself  bound  by  existing 
sentencing  practice,  it  has  not  tried  to 
develop  an  entirely  new  system  of 
sentencing  on  the  basis  of  theory  alone. 
Guideline  sentences  in  many  instances 
will  approximate  existing  practice,  but 
adherence  to  the  guidelines  will  help  to 
eliminate  wide  disparity.  For  example, 
where  a  high  percentage  of  persons  now 
receive  probation,  a  guideline  may 
include  one  or  more  specific  offense 
characteristics  in  an  effort  to  distinguish 
those  types  of  defendants  who  now 
receive  probation  from  those  who 
receive  more  severe  sentences.  In  some 
instances,  short  sentences  of 
incarceration  for  all  offenders  in  a 
category  have  been  substituted  for  a 
current  sentencing  practice  of  very  wide 
variability  in  which  some  defendants 
receive  probation  while  others  receive 
several  years  in  prison  for  the  same 
offense.  Moreover,  inasmuch  as  those 
who  currently  plead  guilty  often  receive 
lesser  sentences,  the  guidelines  also 
permit  the  court  to  impose  lesser 
sentences  on  those  defendants  who 
accept  responsibility  and  those  who 
cooperate  with  the  government. 

Tne  Commission  nas  also  examined 
its  sentencing  ranges  in  light  of  their 
likely  impact  upon  prison  population. 
Specific  legislation,  such  as  the  new- 
drug  law  and  the  career  offender 
provisions  of  the  sentencing  law, 
require  the  Commission  to  promulgate 
rules  that  will  lead  to  substantial  prison 
population  increases.  These  increases 
will  occur  irrespective  of  any 
guidelines.  The  guidelines  themselves, 
insofar  as  they  reflect  policy  decisions 
made  bv  the  Commission  (rather  than  ' 
legislated  mandatory  minimum,  or 
career  offender,  sentences),  will  lead  to 
an  increase  in  prison  population  that 
computer  models,  produced  by  the 
Commission  and  the  Bureau  of  Prisons', 
estimate  at  approximately  10  percent, 
over  a  period  often  years. 

(h)  The  Sentencing  Table. 

The  Commission  has  established  a 
sentencing  table.  For  technical  and 
practical  reasons  it  has  43  levels.  Each 
row  in  the  table  contains  levels  that 
overlap  with  the  levels  in  the  preceding 
and  succeeding  rows.  By  overlapping 
the  levels,  the  table  should  discourage 
unnecessary  litigation.  Both  prosecutor 
and  defendant  will  realize  that  the 
difference  between  one  level  and 
another  will  not  necessarily  make  a 
difference  in  the  sentence  that  the  judge 
imposes.  Thus,  little  purpose  will  be 
served  in  protracted  litigation  trying  to 
determine,  for  example,  whether 
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$10,000  or  $11,000  was  obtained  as  a 
result  of  a  fraud.  At  the  same  time,  the 
rows  work  to  increase  a  sentence 
proportionately.  A  change  of  6  levels 
roughly  doubles  the  sentence 
irrespective  of  the  level  at  which  one 
starts.  The  Commission,  aweire  of  the 
legal  requirement  that  the  maximum  of 
any  range  cannot  exceed  the  minimum 
by  more  than  the  greater  of  25  percent 
or  six  months,  also  wishes  to  permit 
courts  the  greatest  possible  range  for 
exercising  discretion.  The  table  overlaps 
offense  levels  meaningfully,  works 
proportionately,  and  at  the  same  time 
preserves  the  maximum  degree  of 
allowable  discretion  for  the  judge 
within  each  level. 

Similarly,  many  of  the  individual 
guidelines  refer  to  tables  that  correlate 
amounts  of  money  with  offense  levels. 
These  tables  often  have  many,  rather 
than  a  few  levels.  Again,  the  reason  is 
to  minimize  the  likelihood  of 
unnecessary  litigation.  If  a  money  table 
were  to  make  only  a  few  distinctions, 
each  distinction  would  become  more 
important  and  litigation  as  to  which 
category  an  offender  fell  within  would 
become  more  likely.  Where  a  table  has 
many  smaller  monetary  distinctions,  it 
minimizes  the  likelihood  of  litigation, 
for  the  importance  of  the  precise 
amount  of  money  involved  is 
considerably  less. 

5.  A  Concluding  Note 

The  Commission  emphasizes  that  its 
approach  in  this  initial  set  of  guidelines 
is  one  of  caution.  It  has  examined  the 
many  hundreds  of  criminal  statutes  in 
the  United  States  Code.  It  has  begim 
with  those  that  are  the  basis  for  a 
significant  number  of  prosecutions.  It 
has  sought  to  place  them  in  a  rational 
order.  It  has  developed  additional 
distinctions  relevant  to  the  application 
of  these  provisions,  and  it  has  applied 
sentencing  ranges  to  each  resulting 
category.  In  doing  so,  it  has  relied  upon 
estimates  of  existing  sentencing 
practices  as  revealed  by  its  own 
statistical  analyses,  based  on  summary 
reports  of  some  40,000  convictions,  a 
sample  of  10,000  augmented 
presentence  reports,  the  parole 
guidelines  and  policy  judgments. 

The  Commission  recognizes  that  some 
will  criticize  this  approach  as  overly 
cautious,  as  representing  too  little  a 
departure  from  existing  practice.  Yet,  it 
will  cure  wide  disparity.  The 
Commission  is  a  permanent  body  that 
can  amend  the  guidelines  each  year. 
Although  the  data  available  to  it,  like  all 
data,  are  imperfect,  experience  with 
these  guidelines  will  lead  to  additional 
information  and  provide  a  firm 
empirical  basis  for  revision. 


Finally,  the  guidelines  will  apply  to 
approximately  90  percent  of  all  cases  in 
the  federal  courts.  Because  of  time 
constraints  and  the  nonexistence  of 
statistical  information,  some  offenses 
that  occur  infrequently  are  not 
considered  in  this  initial  set  of 
guidelines.  They  v/ill,  however,  be 
addressed  in  the  near  future.  Their 
exclusion  from  this  initial  submission 
does  not  reflect  any  judgment  about 
their  seriousness.  The  Commission  has 
also  deferred  promulgation  of  guidelines 
pertaining  to  fines,  probation  and  other 
sanctions  for  organizational  defendants, 
with  the  exception  of  antitrust 
violations.  The  Commission  also 
expects  to  address  this  area  in  the  near 
future.'. 

Amendments 

1989  Amendments 

Amendment  67  amended  Subpart  4(b) 
in  the  first  sentence  of  the  first 
paragraph  by  striking  ■  *   *   *  that  was' 
and  inserting  'of  a  kind,  or  to  a  degree.': 
in  the  second  sentence  of  the  last 
paragraph  by  striking  "Part  H'  and 
inserting  'Pfirt  K  (Departures)';  and  in 
the  third  sentence  of  the  last  paragraph 
by  striking  'Part  H'  and  inserting  'Part 
K'. 

Amendment  68  amended  Subpart  4(b) 
in  the  first  sentence  of  the  fourth 
paragraph  by  striking  'three'  and 
inserting  'two';  in  the  fourth  paragraph 
by  striking  the  second  through  eighth 
sentences  as  follows: 

'The  first  kind,  which  will  most  frequently 
be  used,  is  in  effect  an  interpolation  between 
two  adjacent,  iflimerically  oriented  guideline 
rules.  A  specific  offense  characteristic,  for 
example,  might  require  an  increase  of  four 
levels  for  serious  bodily  injury  but  two  levels 
for  bodily  injury.  Jlather  than  requiring  a 
court  to  force  middle  instances  into  either  the 
'serious'  or  the  'simple'  category,  the 
guideline  commentary  suggests  that  the  court 
may  interpolate  and  select  a  midpoint 
increase  of  three  levels.  The  Commission  has 
decided  to  call  such  an  interpolation  a 
'departure'  in  light  of  the  legal  views  that  a 
guideline  providing  for  a  range  of  increases 
in  offense  levels  may  violate  the  statute's  25 
percent  rule  (though  other  have  presented 
contrary  legal  arguments).  Since 
interpolations  are  technically  departures,  the 
courts  will  have  to  provide  reasons  for  their 
selection,  and  it  vdll  be  subject  to  review  for 
'reasonableness'  on  appeal.  The  Commission 
believes,  however,  that  a  simple  reference  by 
the  court  to  the  'mid-category'  nature  of  the 
facts  will  typically  provide  sufficient  reason. 
It  does  not  foresee  serious  practical  problems 
arising  out  of  the  application  of  ihe  appeal 
provisions  to  this  form  of  departure.': 

in  the  first  sentence  of  the  fifth 
paragraph  by  striking  'second'  and 
inserting  'first';  and  in  the  first  sentence 
of  the  sixth  paragraph  by  striking  third' 
and  inserting  'second'. 


1990  Amendment 

Amendment  307  amended  Subparts  2 
through  5  to  read  as  follows: 

2.  The  Statutory'  Mission 

The  Sentencing  Reform  Act  of  1 984 
(Title  II  of  the  Comprehensive  Crime 
Control  Act  of  1984)  provides  for  the 
development  of  guidelines  that  will 
further  the  basic  purposes  of  criminal 
punishment:  deterrence,  incapacitation, 
just  punishment,  and  rehabilitation.  The 
Act  delegates  broad  authority  to  the 
Commission  to  review  and  rationalize 
the  federal  sentencing  process. 

The  Act  contains  detailed  instructions 
as  to  how  this  determination  should  be 
made,  the  most  important  of  which 
directs  the  Commission  to  create 
categories  of  offense  behavior  and 
offender  characteristics.  An  offense 
behavior  categorj'  might  consist,  for 
example,  of  'bank  robben.'/comraitted 
with  a  gun/S250G  taken.'  An  offender 
characteristic  category  might  be 
'offender  with  one  prior  conviction  not 
resulting  in  imprisonment.'  The 
Commission  is  required  to  prescribe 
guideline  ranges  that  specify  an 
appropriate  sentence  for  each  class  of 
convicted  persons  determined  by 
coordinating  the  offense  behavior 
categories  with  the  offender 
characteristic  categories.  Where  the 
guidelines  call  for  imprisonment,  the 
range  must  be  narrow:  The  maximum  of 
the  range  cannot  exceed  the  minimum 
bv  more  than  the  greater  of  25  percent 
or  six  months.  28  U.S.C.  994(b)(2). 

Pursuant  to  the  Act,  the  sentencing 
court  must  select  a  sentence  from  within 
the  guideline  range.  If,  however,  a 
particular  case  presents  atypical 
features,  the  Act  allows  the  court  to 
depart  from  the  guidelines  and  sentence 
outside  the  prescribed  range.  In  that 
case,  the  court  must  specify  reasons  for 
departure.  18  U.S.C.  3553(b).  If  the  court 
sentences  within  the  guideline  range,  an 
appellate  court  may  review  the  sentence 
to  determine  whether  the  guidelines 
were  correctly  applied.  If  the  court 
departs  from  the  guideline  range,  an 
appellate  court  may  review  the 
reasonableness  of  the  departure.  18 
U.S.C.  3742.  The  Act  also  abolishes 
parole,  and  substantially  reduces  and 
restructiu^es  good  behavior  adjustments. 

The  Commission's  initial  guidelines 
were  submitted  to  Congress  on  April  13. 
1987.  After  the  prescribed  period  of 
Congressional  review,  the  guidelines 
took  effect  on  November  1.  1987,  and 
apply  to  all  offenses  committed  on  or 
after  that  date.  The  Commission  has  the 
authority  to  submit  guideline 
amendments  each  year  to  Congress 
between  the  beginning  of  a  regular 
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Congressional  session  and  May  1.  Such 
amendments  automatically  take  effect 
180  days  after  submission  unless  a  law- 
is  enacted  to  the  contrary  28  U.S.C. 
994(p). 

The  initial  sentencing  guidelines  and 
policy  statements  were  developed  after 
extensive  hearings,  deliberation,  and 
consideration  of  substantial  public 
comment.  The  Commission  emphasizes, 
however,  that  it  views  the  guideline- 
wTiting  process  as  evolutionary.  It 
expects,  and  the  governing  statute 
anticipates,  that  continuing  research, 
experience,  and  analysis  will  result  in 
modifications  and  revisions  to  the 
guidelines  through  submission  nf 
amendments  to  Congress.  To  this  end. 
the  Commission  is  established  as  a 
permanent  agency  to  monitor 
sentencing  practices  in  the  federal 
courts, 

3.  The  Basic  Approach  (Policy 
Statement) 

To  understand  the  guidelines  and 
their  underlying  rationale,  it  is 
important  to  focus  on  the  three 
objectives  that  Congress  sought  to 
achieve  in  enacting  the  Sentencing 
Reform  Act  of  1984  The  Act's  basic 
objective  was  to  enhance  the  ability  of 
the  criminal  justice  system  to  combat 
crime  through  an  effective,  fair 
sentencing  system.  To  achieve  this  end. 
Congress  first  sought  honesty  in 
sentencing.  It  sought  to  a\'oid  the 
confusion  and  implicit  deception  that 
arose  out  of  the  pre-guidelines 
sentencing  system  which  required  the 
court  to  impose  an  indeterminate 
sentence  of  imprisonment  and 
empowered  the  parole  commission  to 
determine  how  much  of  the  sentence  an 
offender  actually  would  serve  in  prison. 
This  practice  usually  resulted  in  a 
substantial  reduction  in  the  effective 
length  of  the  sentence  imposed,  with 
defendants  often  serving  only  about 
one-third  of  the  sentence  imposed  by 
the  court. 

Second.  Congress  soi'ght  reasonable 
uniformity  in  sentencing  by  narrowing 
the  wide  disparity  in  sentences  imposeil 
for  sirhilar  criminal  offenses  committed 
hv  similar  offenders.  Third.  Congress 
sought  proportionality  in  sentencing 
through  a  system  that  imposes 
appropriately  different  sentences  for 
criminal  conduct  of  differing  severity. 

HoriHstv  is  Pasv  to  achievf.  The 
abolition  of  parole  makes  the  sentence 
imposed  by  the  ciiurt  the  sentence  the 
offender  will  ser\'e.  less  approximately 
fifteen  percent  for  good  behavior.  There 
is  a  tension,  however,  between  the 
mandate  of  uniformity  and  the  mandate 
of  proportionality.  Simple  uniformity — 
sentencing  every  offender  to  five  years— 


destroys  proportionality.  Having  only  a 
few  simple  categories  of  crimes  would 
make  the  guidelines  uniform  and  easy  to 
administer,  but  might  lump  together 
offenses  that  are  different  in  important 
respects.  For  example,  a  single  category 
for  robbery  that  included  armed  and 
unarmed  robberies,  robberies  with  and 
without  injuries,  robberies  of  a  few 
dollars  and  robberies  of  millions,  would 
be  far  too  broad. 

A  sentencing  system  tailored  to  fit 
every  conceivable  wrinkle  of  each  case 
would  quickly  become  unworkable  and 
seriously  compromise  the  certainty  of 
punishment  and  its  deterrent  effect.  For 
example:  a  bank  robber  with  (or 
without)  a  gun,  whic;h  the  robber  kept 
hidden  (or  brandished),  might  have 
frightened  (or  merely  warned),  injured 
seriously  (or  less  seriously),  tied  up  (or 
simply  pushed)  a  guard,  teller,  or 
customer,  at  night  (or  at  noon),  in  an 
effort  to  obtain  money  for  other  crimes 
(or  for  other  purposes),  in  the  company 
of  a  few  (or  many)  other  robbers,  for  the 
first  (o.-  fourth)  time. 

The  list  of  potentially  relevant 
features  of  criminal  behavior  is  long;  the 
fact  that  they  can  occur  in  multiple 
combinations  means  that  the  list  of 
possible  permutations  of  factors  is 
virtually  endless.  The  appropriate 
relationships  among  these  different 
factors  are  exceedingly  difficult  to 
establish,  for  they  are  often  context 
specific.  Sentencing  courts  do  not  treat 
the  occurrence  of  a  simple  bruise 
identically  in  all  cases,  irrespective  of 
whether  that  bruise  occurred  in  the 
context  of  a  bank  robbery  or  in  the 
context  of  a  breach  of  peace.  This  is  so. 
in  part,  because  the  risk  that  such  a 
harm  will  occur  differs  depending  on 
\hv  underlying  offense  with  which  it  is 
connected:  and  also  because,  in  part,  the 
relationship  between  punishment  and 
multiple  harms  is  not  simply  additive. 
The  relation  varies  depending  on  how 
much  other  harm  has  occurred.  Thus,  it 
would  not  be  proper  to  assign  points  for 
eac  h  kind  of  harm  and  simply  add  them 
up.  irrespective  nt  c  ontt^xt  and  total 
amounts. 

The  larger  the  number  of 
subcategories  of  offense  and  offender 
characteristics  included  in  the 
guidelines,  the  greater  the  complexity 
and  the  less  workable  the  system. 
Moreover,  complex  combinations  of 
offense  and  offender  charac  teristics 
would  apply  and  interact  in  unforeseen 
ways  to  unforeseen  situations,  thus 
failing  to  cure  the  unfairness  of  a 
simple,  broad  category  system.  Finally, 
and  perhaps  most  importantly, 
probation  officers  and  courts,  in 
applying  a  complex  system  having 
numerous  subcategories,  would  be 


required  to  make  a  host  of  decisions 
regarding  whether  the  underlying  facts 
were  sufficient  to  bring  the  case  within 
a  particular  subcategory.  The  greater  the 
number  of  decisions  required  and  the 
greater  their  complexity,  the  greater  the 
risk  that  different  courts  would  apply 
the  guidelines  differently  to  situations 
that,  in  fact,  are  similar,  thereby 
reintroducing  the  very  disparity  that  the 
guidelines  were  designed  to  reduce. 

In  view  of  the  arguments,  it  would 
have  been  tempting  to  retreat  to  the 
simple,  broad  category  approach  and  to 
grant  courts  the  discretion  to  select  the 
proper  point  along  a  broad  sentencing 
range.  Granting  such  broad  discretion, 
however,  would  have  risked 
correspondingly  broad  disparity  in 
sentencing,  for  different  courts  may 
exercise  their  discretionary  powers  in 
different  ways.  Such  an  approach  would 
have  risked  a  return  to  the  wide 
disparity  that  Congress  established  the 
Commission  to  reduce  and  would  have 
been  contrary  to  the  Commission's 
mandate  set  forth  in  the  Sentencing 
Reform  Act  of  1984. 

In  the  end.  there  was  no  completely 
satisfying  solution  to  this  problem.  The 
C^ommission  had  to  balance  the 
comparative  virtues  and  vices  of  broad, 
simple  categorization  and  detailed, 
complex  subcategorization,  and  within 
the  constraints  established  by  that 
balance,  minimize  the  discretionary 
powers  of  the  sentencing  court.  Any 
system  will,  to  a  degree,  enjoy  the 
benefits  and  suffer  from  the  drawbacks 
of  each  approach. 

A  philosophical  problem  arose  when 
the  Commission  attempted  to  reconcile 
the  differing  perceptions  of  the  purposes 
of  criminal  punishment.  Most  observers 
of  the  criminal  law  agree  that  the 
ultimate  aim  of  the  law  itself,  and  of 
punishment  in  particular,  is  the  control 
of  crime.  Beyond  this  point,  however, 
the  consensus  seems  to  break  down. 
Some  argue  that  appropriate 
punishment  should  be  defined 
primarily  on  the  basis  of  the  principle 
of  'just  desserts.'  Under  this  principle, 
punishment  should  be  scaled  to  the 
offender's  culpability  and  the  resulting 
harms.  Others  argue  that  punishment 
should  be  imposed  primarily  on  the 
basis  of  practical  'crime  control' 
considerations.  This  theory  calls  for 
sentences  that  most  effectively  lessen 
the  likelihood  of  future  crime,  either  by 
deterring  others  or  incapacitating  the 
defendant. 

Adherents  of  each  of  these  points  of 
view  urged  the  Commission  to  choose 
between  them  and  accord  one  primacy 
over  the  other.  As  a  practical  matter, 
however,  this  choice  was  unnecessary 
because  in  most  sentencing  decisions 
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the  application  of  either  philosophy  will 
produce  the  same  or  similar  results. 

In  its  initial  set  of  guidelines,  the 
Commission  sought  to  solve  both  the 
practical  and  philosophical  problems  of 
developing  a  coherent  sentencing 
system  by  taking  an  empirical  approach 
that  used  as  a  starting  point  data 
estimating  pre-guidelines  sentencing 
practice.  It  analyzed  data  drawn  from 
10.000  presentence  investigations,  the 
differing  elements  of  various  crimes  as 
distinguished  in  substantive  criminal 
statutes,  the  United  States  Parole 
Commission's  guidelines  and  statistics, 
and  data  from  other  relevant  sources  in 
order  to  determine  which  distinctions 
were  important  in  pre-guidelines 
practice.  After  consideration,  the 
Commission  accepted,  modified,  or 
rationalized  these  distinctions. 

This  empirical  approach  helped  the 
Commission  resolve  its  practical 
problem  by  defining  a  list  of  relevant 
distinctions  that,  although  of 
considerable  length,  was  short  enough 
to  create  a  manageable  set  of  guidelines. 
Existing  categories  are  relatively  broad 
and  omit  distinctions  that  some  may 
believe  important,  yet  they  include  most 
of  the  major  distinctions  that  statutes 
and  data  suggest  made  a  significant 
difference  in  sentencing  decisions. 
Relevant  distinctions  not  reflected  in 
the  guidelines  probably  will  occur 
rarely  and  sentencing  courts  may  take 
such  unusual  cases  into  account  by 
departing  from  the  guidelines. 

The  Commission's  empirical 
approach  also  helped  resolve  its 
philosophical  dilemma.  Those  who 
adhere  to  a  just  desserts  philosophy  may 
concede  that  the  lack  of  consensus 
might  make  it  difficult  to  say  exactly 
what  punishment  is  deserved  for  a 
particular  crime.  Likewise,  those  who 
subscribe  to  a  philosophy  of  crime 
control  may  acknowledge  that  the  lack 
of  sufficient  data  might  make  it  difficult 
to  determine  exactly  the  punishment 
that  will  best  prevent  that  crime.  Both 
groups  might  therefore  recognize  the 
wisdom  of  looking  to  those  distinctions 
that  judges  and  legislators  have,  in  fact, 
made  over  the  course  of  time.  These 
established  distinctions  are  ones  that 
the  community  believes,  or  has  found 
over  time,  to  be  important  from  either  a 
just  desserts  or  crime  control 
perspective. 

The  Commission  did  not  simply  copy 
estimates  of  pre-guidelines  practice  as 
revealed  by  the  data,  even  though 
establishing  offense  values  on  this  basis 
would  help  eliminate  disparity  because 
the  data  represent  averages.  Rather,  it 
departed  from  the  data  at  different 
points  for  various  important  reasons. 
Congressional  statutes,  for  example. 


suggested  or  required  departure,  as  in 
the  case  of  the  Anti-Drug  Abuse  Act  of 
1986  that  imposed  increased  and 
mandatory  minimum  sentences.  In 
addition,  the  data  revealed 
inconsistencies  in  treatment,  such  as 
punishing  economic  crime  less  severely 
than  other  apparently  equivalent 
behavior. 

Despite  these  policy-oriented 
departures  from  pre-guidelines  practice, 
the  guidelines  represent  an  approach 
that  begins  with,  and  builds  upon, 
empirical  data.  The  guidelines  will  not 
please  those  who  wish  the  Commission 
to  adopt  a  single  philosophical  theory 
and  then  work  deductively  to  establish 
a  simple  and  perfect  set  of 
categorizations  and  distinctions.  The 
guidelines  may  prove  acceptable, 
however,  to  those  who  seek  more 
modest,  incremental  improvements  in 
the  status  quo.  who  believe  the  best  is 
often  the  enemy  of  the  good,  and  who 
recognize  that  these  guidelines  are,  as 
the  Act  contemplates,  but  the  first  step 
in  an  evolutionary  process.  After 
spending  considerable  time  and 
resources  exploring  alternative 
approaches,  the  Commission  developed 
these  guidelines  as  a  practical  effort 
toward  the  achievement  of  a  more 
honest,  uniform,  equitable, 
proportional,  and  therefore  effective 
sentencing  system. 

4.  The  Guidelines'  Resolution  of  Major 
Issues  (Policy  Statement) 

The  guideline-drafting  process 
required  the  Commission  to  resolve  a 
host  of  important  policy  questions 
typically  involving  rather  evenly 
balanced  sets  of  competing 
considerations.  As  an  aid  to 
understanding  the  guidelines,  this 
introduction  briefly  discusses  several  of 
those  issues;  commentary  in  the 
guidelines  explains  others. 

(a)  Real  Offense  vs.  Charge  Offense 
Sentencing. 

One  of  the  most  important  questions 
for  the  Commission  to  decide  was 
whether  to  base  sentences  upon  the 
actual  conduct  in  which  the  defendant 
engaged  regardless  of  the  charges  for 
which  he  was  indicted  or  convicted 
('real  offense'  sentencing),  or  upon  the 
conduct  that  constitutes  the  elements  of 
the  offense  for  which  the  defendant  was 
charged  and  of  which  he  was  convicted 
('charge  offense'  sentencing).  A  bank 
robber,  for  example,  might  have  used  a 
gun,  frightened  bystanders,  taken 
S50,000,  injured  a  teller,  refused  to  stop 
when  ordered,  and  raced  away 
damaging  property  during  his  escape.  A 
pure  real  offense  system  would  sentence 
on  the  basis  of  all  identifiable  conduct. 
A  pure  charge  offense  system  would 


overlook  some  of  the  harms  that  did  not 
constitute  statutory  elements  of  the 
offenses  of  which  the  defendant  was 
convicted. 

The  Commission  initially  sought  to 
develop  a  pure  real  offense  system. 
After  all,  the  pre-guidelines  sentencing 
system  was,  in  a  sense,  this  type  of 
system.  The  sentencing  court  and  the 
parole  commission  took  account  of  the 
conduct  in  which  the  defendant  actually 
engaged,  as  determined  in  a  presentence 
report,  at  the  sentencing  hearing,  or 
before  a  parole  commission  hearing 
officer.  The  Commission's  initial  efforts 
in  this  direction,  carried  out  in  the 
spring  and  early  summer  of  1986. 
proved  unproductive,  mostly  for 
practical  reasons.  To  make  such  a 
system  work,  even  to  formalize  and 
rationalize  the  status  quo.  would  have 
required  the  Commission  to  decide 
precisely  which  harms  to  take  into 
account,  how  to  add  them  up.  and  what 
kinds  of  procedures  the  courts  should 
use  to  determine  the  presence  or 
absence  of  disputed  factual  elements. 
The  Commission  found  no  practical  way 
to  combine  and  account  for  the  large 
number  of  diverse  harms  arising  in 
different  circumstances:  nor  did  it  find 
a  practical  way  to  reconcile  the  need  for 
a  fair  adjudicatory  procedure  with  the 
need  for  a  speedy  sentencing  process 
given  the  potential  existence  of  hosts  of 
adjudicated  'real  harm'  facts  in  many 
typical  cases.  The  effort  proposed  as  a 
solution  to  these  problems  required  the 
use  of.  for  example,  quadratic  roots  and 
other  mathematical  operations  that  the 
Commission  considered  too  complex  to 
be  workable.  In  the  Commission's  view, 
such  a  system  risked  return  to  wide 
disparity  in  sentencing  practice. 

In  its  initial  set  of  guidelines 
submitted  to  Congress  in  April  1987.  the 
Commission  moved  closer  to  a  charge 
offense  system.  This  system,  however, 
does  contain  a  significant  number  of 
real  offense  elements.  For  one  thing,  the 
hundreds  of  overlapping  and 
duplicative  statutory  provisions  that 
make  up  the  federal  criminal  law  forced 
the  Commission  to  write  guidelines  that 
are  descriptive  of  generic  conduct  rather 
than  guidelines  that  track  purely 
statutory  language.  For  another,  the 
guidelines  take  account  of  a  number  of 
important,  commonly  occurring  real 
offense  elements  such  as  role  in  the 
offense,  the  presence  of  a  gun,  or  the 
amount  of  money  actually  taken, 
through  alternative  base  offense  levels, 
specific  offense  characteristics,  cross 
references,  and  adjustments. 

The  Commission  recognized  that  a 
charge  offense  system  has  drawbacks  of 
its  own.  One  of  the  most  important  is 
the  potential  it  affords  prosecutors  to 
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influence  sentences  by  increasing  or 
decreasing  the  number  of  counts  in  an 
indictment.  Of  course,  the  defendant's 
actual  conduct  (that  which  the 
prosecutor  can  prove  in  court)  imposes 
a  natural  limit  upon  the  prosecutor's 
abilitv  to  increase  a  defendant's 
sentence.  Moreover,  the  Commission 
has  written  its  rules  for  the  treatment  of 
multicount  convictions  with  an  eye 
toward  eliminating  unfair  treatment  that 
might  flow  from  count  manipulation. 
For  example,  the  guidelines  treat  a 
three-count  indictment,  each  count  of 
which  charges  sale  of  100  grams  of 
heroin  or  theft  of  510,000,  the  same  as 
a  single-count  indictment  charging  sale 
of  300  grams  of  heroin  or  theft  of 
S30.000.  Furthermore,  a  sentencing 
court  mav  control  any  inappropriate 
manipulation  of  the  indictment  through 
use  of  its  departure  power.  Finally,  the 
Commission  will  closelv  monitor 
charging  and  plea  agreement  practices 
and  will  make  appropriate  adjustments 
should  thev  become  necessary. 

(b)  Departures 

The  sentencing  statute  permits  a  court 
to  depart  from  a  guideline-specified 
sentence  only  when  it  finds  an 
aggravating  or  mitigating  circumstance 
of  a  kind,  or  to  a  degree,  nf)t  adequately 
taken  into  consideration  by  the 
Sentencing  Commission  in  formulating 
the  guidelines  that  should  result  in  a 
sentence  different  from  that  described.' 
18  U.S.C.  3553tb).  The  Commission 
intends  the  sentencing  courts  to  treat 
each  guideline  as  car\-ing  out  a 
heartland,'  a  set  of  tvpical  cases 
embodying  the  conduct  that  each 
guideline  describes.  When  a  court  finds 
an  atypical  case,  one  to  which  a 
particular  guideline  linguistically 
applies  but  where  conduct  significantly 
differs  from  the  norm,  the  court  may 
consider  whether  a  departure  is 
warranted.  Section  5H1.10  (Race,  Sex, 
National  Origin.  Creed.  Religion,  and 
Socio-Economic  Status),  the  third 
sentence  of  ^  5H1.4  (Physical  Condition. 
Including  Drug  or  .-Mcohul  Dependence 
or  Abuse),  and  the  last  sentence  of 
§5K2.12  (Coercion  and  Duress)  list 
several  factors  that  the  court  cannot  take 
into  account  as  grounds  for  departure. 
With  those  specific  exceptions, 
however,  the  Commission  does  not 
intend  to  limit  the  kinds  of  factors, 
whether  or  not  mentirmed  anywhere 
else  in  the  guidelines,  that  could 
constitute  grounds  for  departure  in  an 
unusual  case. 

The  Commission  has  adopted  this 
departure  policv  for  two  reasons.  First, 
it  IS  difficult  to  prescribe  a  single  set  of 
guidelines  that  encompasses  the  vast 
range  of  human  conduct  potentially 
relevant  to  a  sentencing  decision.  The 
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Commission  also  ro<:ognizes  that  the 
initial  set  of  guidelines  need  not  do  so. 
The  Commission  is  a  permanent  body, 
empowered  b\  law  to  write  and  rewrite 
guidelines,  with  progressive  changes, 
over  many  years.  By  monitoring  when 
courts  depart  from  the  guidelines  and  by 
analvzing  their  stated  reasons  for  doing 
so  and  court  decisions  with  references 
thereto,  the  Commission,  over  time,  will 
be  able  to  refine  the  guidelines  to 
specify  more  precisely  when  departures 
should  and  should  not  be  permitted. 

Second,  the  Commission  believes  that 
despite  the  courts'  legal  freedom  to 
depart  from  the  guidelines,  they  will  not 
do  so  very  often.  This  is  because  the 
guidelines,  offense  by  offense,  seek  to 
take  account  of  those  factors  that  the 
('ommission's  data  indicate  made  a 
significant  difference  in  pre-guidelines 
sentencing  practice.  Thus,  for  example, 
where  the  presence  of  physical  injury 
made  an  important  difference  in  pre- 
guidelines  sentencing  practice  (as  in  the 
case  of  robbery  or  assault),  the 
guidelines  specifically  include  this 
factor  to  enhani:e  the  sentence.  Where 
the  guidelines  do  not  specify  an 
augmentation  or  diminution,  this  is 
generally  because  the  sentencing  data 
did  not  permit  the  Commission  to 
concludf'  that  the  factor  was  empirically 
important  in  relation  to  the  particular 
offense  Of  course,  an  important  factor 
(e.g..  physical  injury)  may  infrequently 
occur  in  connection  with  a  particular 
crime  (e.g..  fraud).  Such  rare 
occurrences  are  precisely  the  type  of 
events  that  *.he  courts'  departure  powers 
wpre  designed  to  c;over — unusual  cases 
outside  the  range  of  the  more  typical 
offenses  for  which  the  guidelines  were 
designed. 

It  is  important  to  note  that  the 
guidelines  refer  to  two  different  kinds  of 
departure.  The  first  involves  instances 
in  which  the  guidelines  provide  specific 
guidance  for  departure  by  analogy  or  by 
other  numerual  or  nim-numerical 
suggestions.  For  example,  the 
C>omment<irv  to  4J2G1.1  (Transportation 
for  the  Purpose  of  Prostitution  or 
Prohibited  Sexual  Conduct) 
recommends  a  downward  departure  of 
eight  levels  where  a  commercial 
purpose  was  not  involved.  The 
Commission  intends  such  suggestions  as 
policy  guidance  for  the  courts.  The 
Commission  expects  that  most 
departures  will  reflect  the  suggestions 
and  that  the  courts  of  appeals  may  prove 
more  likely  to  find  departures 
'unreasonable'  where  they  fall  outside 
suggested  levels 

A  second  type  of  departure  will 
remain  unguided  It  may  rest  upon 
grounds  referred  to  in  Chapter  Five.  Part 
K  (Departures)  or  on  grounds  not 


mentioned  in  the  guidelines.  While 
Chapter  Five.  Part  K  lists  factors  that  the 
Commission  believes  may  constitute 
grounds  for  departure,  the  list  is  not 
exhaustive.  The  Commission  recognizes 
that  there  may  be  other  grounds  for 
departure  that  are  not  mentioned;  it  also 
believes  there  may  be  cases  in  which  a 
departure  outside  suggested  levels  is 
warranted.  In  its  view,  however,  such 
cases  will  be  highly  infrequent. 

(c)  Plea  Agreements. 

Nearly  ninety  percent  of  all  federal 
criminal  cases  involve  guilty  pleas  and 
many  of  these  cases  involve  some  form 
of  plea  agreement.  Some  commentators 
on  early  Commission  guideline  drafts 
urged  the  Commission  not  to  attempt 
any  major  reforms  of  the  plea  agreement 
process  on  the  grounds  that  any  set  of 
guidelines  that  threatened  to  change 
pre-guidelines  practice  radically  also 
threatened  to  make  the  federal  system 
unmanageable.  Others  argued  that 
guidelines  that  failed  to  control  and 
limit  plea  agreements  would  leave 
untouched  a  loophole'  large  enough  to 
undo  the  good  that  sentencing 
guidelines  would  bring. 

The  Commission  decided  not  to  make 
major  changes  in  plea  agreement 
practices  in  the  initial  guidelines,  but 
rather  to  provide  guidance  by  issuing 
general  policy  statements  concerning 
the  acceptance  of  plea  agreements  in 
Chapter  SLx.  Part  B  (Plea  Agreements). 
The  rules  set  forth  in  Fed.  R.  Crim.  P. 
1 1(e)  govern  the  acceptance  or  rejection 
of  such  agreements.  The  Commission 
will  collect  data  on  the  courts'  plea 
practices  and  will  analyze  this 
information  to  determine  when  and  why 
the  courts  accept  or  reject  plea 
agreements  and  whether  plea  agreement 
practices  are  undermining  the  intent  of 
the  Sentencing  Reform  Act.  In  light  of 
this  information  and  analysis,  the 
Commission  will  seek  to  further  regulate 
the  plea  agreement  process  as 
appropriate.  Importantly,  if  the  policy 
statements  relating  to  plea  agreements 
are  followed,  circumvention  of  the 
Sentencing  Reform  Act  and  the 
guidelines  should  not  occur. 

The  Commission  expects  the 
guidelines  to  have  a  positive, 
rationalizing  impact  upon  plea 
agreements  for  two  reasons.  First,  the 
guidelines  create  a  clear,  definite 
expectation  in  respect  to  the  sentence 
that  a  court  will  impose  if  a  trial  takes 
place.  In  the  event  a  prosecutor  and 
defense  attorney  explore  the  possibility 
of  a  negotiated  plea,  they  will  no  longer 
work  in  the  dark.  This  fact  alone  should 
help  to  reduce  irrationality  in  respect  to 
actual  sentencing  outcomes.  Second,  the 
guidelines  create  a  norm  to  which 
courts  will  likely  refer  when  they  decide 
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whether,  under  Rule  11(e),  to  accept  or 
to  reject  a  plea  agreement  or 
recommendation. 

(d)  Probation  and  Split  Sentences. 
The  statute  provides  that  the 

guidelines  are  to  reflect  the  general 
appropriateness  of  imposing  a  sentence 
other  than  imprisoiunent  in  cases  in 
which  the  defendant  is  a  first  offender 
who  has  not  been  convicted  of  a  crime 
of  violence  or  an  otherwise  serious 
offense  *   *  *.'  28  U.S.C.  994(j).  Under 
pre-guidelines  sentencing  practice, 
courts  sentenced  to  probation  an 
inappropriately  high  percentage  of 
offenders  guilty  of  certain  economic 
crimes,  such  as  theft,  tax  evasion, 
antitrust  offenses,  insider  trading,  fraud, 
and  embezzlement,'  that  m  the 
Commission's  view  are  'serious.' 

The  Commission's  solution  to  this 
problem  has  been  to  write  guidelines 
that  classify  as  serious  many  offenses  for 
which  probation  previously  was 
frequently  given  and  provide  for  at  least 
a  short  period  of  imprisonment  in  such 
cases.  The  Commission  concluded  that 
the  definite  prospect  of  prison,  even 
though  the  term  may  be  short,  will  serve 
as  a  significant  deterrent,  particularly 
when  compared  with  pre-guidelines 
practice  where  probation,  not  prison, 
was  the  norm. 

More  specifically,  the  guidelines  work 
as  follows  in  respect  to  a  first  offender. 
For  offense  levels  one  through  six,  the 
sentencing  court  may  elect  to  sentence 
the  offender  to  probation  (with  or 
without  confinement  conditions)  or  to  a 
prison  term.  For  offense  levels  seven 
through  ten,  the  court  may  substitute 
probation  for  a  prison  term,  but  the 
probation  must  include  confinement 
conditions  (comniunity  confinement, 
intermittent  confinement,  or  home 
detention).  For  offense  levels  eleven  and 
twelve,  the  court  must  impose  at  least 
one-half  the  minimum  confinement 
sentence  in  the  form  of  prison 
confinement,  the  remainder  to  be  served 
on  supervised  release  with  a  condition 
of  community  confinement  or  home 
detention.  The  Commission,  of  covu"se, 
has  not  dealt  with  the  single  acts  of 
aberrant  behavior  that  still  may  justify 
probation  at  higher  offense  levels 
through  departures. 

(e)  Multi-Count  Convictions. 

The  Commission,  like  several  state 
sentencing  commissions,  has  found  it 
particularly  difficult  to  develop 
guidelines  for  sentencing  defendants 
convicted  of  multiple  violations  of  law, 
each  of  which  makes  up  a  separate 
count  in  an  indictment.  The  difficulty  is 
that  when  a  defendant  engages  in 
conduct  that  causes  several  harms,  each 
additional  harm,  even  if  it  increases  the 
extent  to  which  punishment  is 


warranted,  does  not  necessarily  warrant 
a  proportionate  increase  in  punishment. 
A  defendant  who  assaults  others  during 
a  fight,  for  example,  may  warrant  more 
punishment  if  he  injures  ten  people 
than  if  he  injures  one,  but  his  conduct 
does  not  necessarily  warrant  ten  times 
the-punishment.  If  it  did,  many  of  the 
simplest  offenses,  for  reasons  that  are 
often  fortuitous,  would  lead  to 
sentences  of  life  imprisonment — 
sentences  that  neither  just  deserts  nor 
crime  control  theories  of  punishment 
would  justify. 

Several  individual  guidelines  provide 
special  instructions  for  increasing 
punishment  when  the  conduct  that  is 
the  subject  of  that  count  involves 
multiple  occurrences  or  has  caused 
several  harms.  The  guidelines  also 
provide  general  rules  for  aggravating 
punishment  in  light  of  multiple  harms 
charged  separately  in  separate  counts. 
These  rules  may  produce  occasional 
anomalies,  but  normally  they  will 
permit  an  appropriate  degree  of 
aggravation  of  punishment  for  multiple 
offenses  that  are  the  subjects  of  separate 
counts. 

These  rules  are  set  out  in  Chapter 
Three,  Part  D  (Multiple  Counts).  They 
essentially  provide:  (1)  When  the 
conduct  involves  fungible  items  (e.g., 
separate  drug  transactions  or  thefts  of 
money),  the  amounts  are  added  and  the 
guidelines  apply  to  the  total  amount;  (2) 
when  nonfungible  harms  are  involved, 
the  offense  level  for  the  most  serious 
coimt  is  increased  (according  to  a 
diminishing  scale)  to  reflect  the 
existence  of  other  counts  of  conviction. 
The  guidelines  have  been  written  in 
order  to  minimize  the  possibility  that  an 
arbitrary  casting  of  a  single  transaction 
into  several  counts  will  produce  a 
longer  sentence.  In  addition,  the 
sentencing  court  will  have  adequate 
power  to  prevent  such  a  result  through 
departures. 

ff)  Regulatory  Offenses. 

Regulatory  statutes,  though  primarily 
civil  in  nature,  sometimes  contain 
criminal  provisions  in  respect  to 
particularly  harmful  activity.  Such 
criminal  provisions  often  describe  not 
only  substantive  offenses,  but  also  more 
technical,  administratively-related 
offenses  such  as  failure  to  keep  accurate 
records  or  to  provide  requested 
information.  These  statutes  pose  two 
problems:  first,  which  criminal 
regulatory  provisions  should  the 
Commission  initially  consider,  and 
second,  how  should  it  treat  technical  or 
administratively-related  criminal 
violations? 

In  respect  to  the  first  problem,  the 
Commission  found  that  it  could  not 
comprehensively  treat  all  regulatory 


violations  in  the  initial  set  of  guidelines. 
There  are  hundreds  of  such  provisions 
scattered  throughout  the  United  States 
Code.  To  find  all  potential  violations 
would  involve  examination  of  each 
individual  federal  regulation.  Because  of 
this  practical  difficulty,  the  Commission 
sought  to  determine,  with  the  assistance 
of  the  Department  of  Justice  and  several 
regulatory  agencies,  which  criminal 
regulatory  offenses  were  particularly 
important  in  light  of  the  need  for 
enforcement  of  the  general  regulatory 
scheme.  The  Commission  addressed 
these  offenses  in  the  initial  guidelines. 

In  respect  to  the  second  problem,  the 
Commission  has  developed  a  system  for 
treating  technical  recordkeeping  and 
reporting  offenses  that  divides  them  into 
four  categories.  First,  in  the  simplest  of 
cases,  the  offender  may  have  failed  to 
fill  out  a  form  intentionally,  but  without 
knowledge  or  intent  that  substantive 
harm  would  likely  follow.  He  might  fail, 
for  example,  to  keep  an  accurate  record 
of  toxic  substance  transport,  but  that 
failure  may  not  lead,  nor  be  likely  to 
lead,  to  the  release  or  improper 
handling  of  any  toxic  substance. 
Second,  the  same  failure  may  be 
accompanied  by  a  significant  likelihood 
that  substantive  harm  will  occur:  it  may 
make  a  release  of  a  toxic  substance  more 
likely.  Third,  the  same  failure  may  have 
led  to  substantive  harm.  Fourth,  the 
failure  may  represent  an  effort  to 
conceal  a  substantive  harm  that  has 
occurred. 

The  structure  of  a  typical  guideline 
for  a  regulatory  offense  provides  a  low 
base  offense  level  (e.g.,  6)  aimed  at  the 
first  type  of  recordkeeping  or  reporting 
offense.  Specific  offense  characteristics 
designed  to  reflect  substantive  harms 
that  do  occur  in  respect  to  some 
regulatory  offenses,  or  that  are  likely  to 
occur,  increase  the  offense  level.  A 
specific  offense  characteristic  also 
provides  that  a  recordkeeping  or 
reporting  offense  that  conceals  a 
substantive  offense  will  have  the  same 
offense  level  as  the  substantive  offense. 

(g)  Sentencing  Ranges. 

In  determining  the  appropriate 
sentencing  ranges  for  each  offense,  the 
Commission  estimated  the  average 
sentences  served  within  each  category 
under  the  pre-guidelines  sentencing 
system.  It  also  examined  the  sentences 
specified  in  federal  statutes,  in  the 
parole  guidelines,  and  in  other  relevant, 
analogous  sources.  The  Commission's 
Supplementary  Report  on  the  Initial 
Sentencing  Guidelines  (1987)  contains  a 
comparison  between  estimates  of  pre- 
guidelines  sentencing  practice  and 
sentences  under  the  guidelines. 

While  the  Commission  has  not 
considered  itself  bound  by  pre- 
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guidelines  sentencing  practice,  it  has 
not  attempted  to  develop  an  entirely 
new  system  of  sentencing  on  the  basis 
of  theory  alone.  Guideline  sentences,  in 
many  instances,  will  approximate 
average  pre-guidelines  practice  and 
adherence  to  the  guidelines  will  help  to 
eliminate  wide  disparity.  For  example, 
where  a  high  percentage  of  persons 
received  probation  under  pre-guidelines 
practice,  a  guideline  may  include  one  or 
more  specific  offense  characteristics  in 
an  effort  to  distinguish  those  types  of 
defendants  who  received  probation  from 
those  who  received  more  severe 
sentences.  In  some  instances,  short 
sentences  of  incarceration  for  all 
offenders  in  a  category  have  been 
substituted  for  a  pre-guidelines 
sentencing  practice  of  very  wide 
variability  in  which  some  defendants 
received  probation  while  others 
received  several  years  in  prison  for  the 
same  offense.  Moreover,  inasmuch  as 
those  who  pleaded  guilty  under  pre- 
guidelines  practice  often  received  lesser 
sentences,  the  guidelines  permit  the 
court  to  impose  lesser  sentences  on 
those  defendants  who  accept 
responsibility  for  their  misconduct.  For 
defendants  who  provide  substantial 
assistance  to  the  government  in  the 
investigation  or  prosecution  of  others,  a 
downward  departure  mav  be  warranted. 

The  Commission  has  also  examined 
its  sentencing  ranges  in  light  of  their 
likely  impact  upon  prison  population. 
Specific  legislation,  such  as  the  Anti- 
Drug  Abuse  Act  of  1986  and  the  career 
offender  provisions  of  the  Sentencing 
Reform  Act  of  1984  (28  U.S.C.  994(h)), 
required  the  Commission  to  promulgate 
guidelines  that  will  lead  to  substantial 
prison  population  increases.  These 
increases  will  occur  irrespective  of  the 
guidelines.  The  guidelines  themselves, 
insofar  as  they  reflect  policy'  decisions 
made  by  the  Commission  (rather  than 
legislated  mandatory  minimum  or 
career  offender  sentences),  are  projected 
to  lead  to  an  increase  in  prison 
population  that  computer  models, 
produced  by  the  Commission  and  the 
Bureau  of  Prisons  in  1987.  estimated  at 
approximately  10  percent  over  a  period 
of  ten  years. 

(h)  the  Sentencing  Table. 

The  Commission  has  established  a 
sentencing  table  that  for  technical  and 
practical  reasons  contains  43  levels. 
Each  level  in  the  table  prescribes  ranges 
that  overlap  with  the  ranges  in  the 
preceding  and  succeeding  levels.  By 
overlapping  the  ranges,  the  table  should 
discourage  unnecessary  litigation.  Both 
prosecution  and  defense  will  realize 
that  the  difference  between  one  level 
and  another  will  not  necessarily  make  a 
difference  in  the  sentence  that  the  court 


imposes.  Thus,  little  purpose  will  be 
served  in  protracted  litigation  trying  to 
determine,  for  example,  whether 
$10,000  or  $11,000  was  obtained  as  a 
result  of  a  fraud.  At  the  same  time,  the 
levels  work  to  increase  a  sentence 
proportionately.  A  change  of  six  levels 
roughly  doubles  the  sentence 
irrespective  of  the  level  at  which  one 
starts.  The  guidelines,  in  keeping  v/ith 
the  statutory'  requirement  that  the 
maximum  of  any  range  cannot  exceed 
the  minimum  by  more  than  the  greater 
of  25  percent  or  six  months  (28  U.S.C. 
994(b)(2)),  permit  courts  to  exercise  the 
greatest  permissible  range  of  sentencing 
discretion.  The  table  overlaps  offense 
levels  meaningfully,  works 
proportionately,  and  at  the  same  time 
preserves  the  maximum  degree  of 
allowable  discretion  for  the  court  within 
each  level. 

Similariv,  manv  of  the  individual 
guidelines  refer  to  tables  that  correlate 
amounts  of  money  with  offense  levels. 
The.se  tables  often  have  many  rather 
than  a  few  levels.  Again,  the  reason  is 
to  minimize  the  likelihood  of 
unnecessary  litigation.  If  a  money  table 
were  to  make  only  a  few  distinctions, 
each  distinction  would  become  more 
important  and  litigation  over  which 
category  an  offender  fell  within  would 
become  more  likely.  Where  a  table  has 
manv  small  monetary  distinctions,  it 
minimizes  the  likelihood  of  litigation 
be<:;ause  the  precise  amount  of  money 
involved  is  of  considerably  less 
importance. 

5.  A  Concluding  Note 

The  Commission  emphasizes  that  it 
drafted  the  initial  guidelines  with 
considerable  caution.  It  examined  the 
many  hundreds  of  criminal  statutes  in 
the  United  States  Code.  It  began  with 
those  that  were  the  basis  for  a 
significant  number  of  prosecutions  and 
sought  to  place  them  in  a  rational  order. 
It  developed  additional  distinctions 
relevant  to  the  application  of  these 
provisions  and  it  applied  sentencing 
ranges  to  each  resulting  category.  In 
doing  so,  it  relied  upon  pre-guidelines 
sentencing  practice  as  revealed  by  its 
own  statistical  analyses  based  on 
summary  reports  of  some  40,000 
convictions,  a  sample  of  10,000 
augmented  presentence  reports,  the 
parole  guidelines,  and  policy 
judgments. 

The  (Commission  recognizes  that  some 
will  criticize  this  approach  as  overly 
cautious,  as  representing  too  little  a 
departure  from  pre-guidelines 
sentencing  practice.  Yet.  it  will  cure 
wide  disparity.  The  Commission  is  a 
permanent  body  that  can  amend  the 
guidelines  each  year.  Although  the  data 


available  to  it,  like  all  data,  are 
imperfect,  experience  with  the 
guidelines  will  lead  to  additional 
information  and  provide  a  firm 
empirical  basis  for  consideration  of 
revisions. 

Finally,  the  guidelines  will  apply  to 
more  than  90  percent  of  all  felony  and 
Class  A  misdemeanor  cases  in  the 
federal  courts.  Because  of  time 
constraints  and  the  nonexistence  of 
statistical  information,  some  offenses 
that  occur  infrequently  are  not 
considered  in  the  guidelines.  Their 
exclusion  does  not  reflect  any  judgment 
regarding  their  seriousness  and  they 
will  be  addressed  as  the  Commission 
refines  the  guidelines  over  time. '. 

1992  Amendment 

Amendment  466  amended  Subpart 
4(b)  in  the  first  paragraph  by  inserting 
■§5H1.12  (Lack  of  Guidance  as  a  Youth 
and  Similar  Circumstances)'  after 
'§5H1.10  (Race,  Sex,  National  Origin, 
Creed,  Religion,  and  Socio-Economic 
Status)'. 

1995  Amendment 

Amendment  534  amended  Subpart 
4(d)  in  the  second  sentence  of  the  third 
paragraph  by  striking  'six'  and  inserting 
"eight":  and  in  the  third  sentence  of  the 
third  paragraph  by  striking  "seven 
through"  and  inserting  "nine  and". 

1996  Amendment 

Amendment  538  amended  Subpart 
4(b)  in  the  fourth  paragraph  by  striking 
the  third  sentence  as  follows: 

'§  For  excunple,  the  Commentary  to 
'§  2G1.1  (Transportation  for  the  Purpose 
of  Prostitution  or  Prohibited  Sexual 
Conduct)  recommends  a  downward 
departure  of  eight  levels  where  a 
commercial  purpose  was  not  involved.'. 

2000  Amendments 

Amendment  602  amended  Subpart 
4(b)  in  the  fifth  sentence  of  the  first 
paragraph  by  striking  'and'  before  'the 
last':  and  by  inserting,  and  '§  5K2.19 
(Post-Sentencing  Rehabilitative  Efforts)' 
after  "(Coercion  and  Duress)'. 

Amendment  603  amended  Subpart 
4(d)  by  adding  an  asterisk  at  the  end  of 
the  last  paragraph  after  the  period:  and 
by  adding  at  the  end  the  following 
footnote: 

*  Note:  Although  the  Commission  had  not 
addressed  single  acts  of  aberrant  behavior'  at 
the  time  the  Introduction  to  the  Guidelines 
Manual  originally  was  written,  it 
subsequently  addressed  the  issue  in 
Amendment  603.  effective  November  1,  2000. 
(See  Supplement  to  Appendix  C, 
Amendinent  603.)'.  ". 
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Part  Vni:  Miscellaneous  Amendments 

The  Commentary  to  IB  1.1  captioned 
"Application  Notes"  is  amended  by 
strildng  Note  1  in  its  entirety  and 
inserting  the  following: 

"1.  The  following  are  definitions  of 
terms  that  are  used  frequently  in  the 
guidelines  and  are  of  general 
applicability  (except  to  the  extent 
expressly  modified  in  respect  to  a 
particular  guideline  or  policy 
statement): 

(A)  'Abducted'  means  that  a  victim 
was  forced  to  accompany  an  offender  to 
a  different  location.  For  example,  a  bank 
robber's  forcing  a  bank  teller  from  the 
bank  into  a  getaway  car  would 
constitute  an  abduction. 

(B)  'Bodily  injury'  means  any 
significant  injury;  e.g.,  an  injury  that  is 
painful  and  obvious,  or  is  of  a  type  for 
which  medical  attention  ordinarily 
would  be  sought. 

(C)  'Brandished'  with  reference  to  a 
dangerous  weapon  (including  a  firearm) 
means  that  all  or  part  of  the  weapon  was 
displayed,  or  the  presence  of  the 
weapon  was  otherwise  made  knowm  to 
another  person,  in  order  to  intimidate 
that  person,  regardless  of  whether  the 
weapon  was  directly  visible  to  that 
person.  Accordingly,  although  the 
dangerous  weapon  does  not  have  to  be 
directly  visible,  the  weapon  must  be 
present. 

(D)  'Dangerous  weapon'  means  (i)  an 
instrument  capable  of  inflicting  death  or 
serious  bodily  injury;  or  (ii)  an  object 
that  is  not  an  instrument  capable  of 
inflicting  death  or  serious  bodily  injiuy 
but  (I)  closely  resembles  such  an 
instrument;  or  (II)  the  defendant  used 
the  object  in  a  manner  that  created  the 
impression  that  the  object  was  such  an 
instrument  [e.g.  a  defendant  wrapped  a 
hand  in  a  towel  during  a  bank  robbery 
to  create  the  appearance  of  a  gun). 

(E)  'Departure'  means  (i)  for  purposes 
other  than  those  specified  in 
subdivision  (ii),  imposition  of  a 
sentence  outside  the  applicable 
guideline  range  or  of  a  sentence  that  is 
otherwise  different  from  the  guideline 
sentence;  and  (iii)  for  purposes  of  4A1.3 
(Departiu-es  Based  on  Inadequacy  of 
Criminal  History  Category),  assigimient 
of  a  criminal  history  category  other  than 
the  otherwise  applicable  criminal 
history  category,  in  order  to  effect  a 
sentence  outside  the  applicable 
guideline  range.  'Depart'  means  grant  a 
departure. 

'Downward  departure'  means 
departure  that  effects  a  sentence  less 
than  a  sentence  that  could  be  imposed 
under  the  applicable  guideline  range  or 
a  sentence  that  is  otherwise  less  than 
the  guideline  sentence.  'Depart 


downward'  means  grant  a  downward 
departure. 

'Upward  departtue'  means  departure 
that  effects  a  sentence  greater  than  a 
sentence  that  could  be  imposed  under 
the  applicable  guideline  range  or  a 
sentence  that  is  otherwise  greater  than 
the  guideline  sentence.  'Depart  upward' 
means  grant  an  upward  departure. 

(F)  'Destructive  device'  means  any 
article  described  in  26  U.S.C.  5845(f) 
(including  an  explosive,  incendiary,  or 
poison  gas — (i)  bomb,  (ii)  grenade,  (iii) 
rocket  having  a  propellant  charge  of 
more  than  four  oxmces,  (iv)  missile 
having  an  explosive  or  incendiary         f 
charge  of  more  than  one-quarter  ounce, 
(v)  mine,  or  (vi)  device  similar  to  any  of 
the  devices  described  in  the  preceding 
clauses). 

(G)  'Firearm'  means  (i)  tmy  weapon 
(including  a  starter  gun)  which  will  or 
is  designed  to  or  may  readily  be 
converted  to  expel  a  projectile  by  the 
action  of  an  explosive;  (ii)  the  frame  or 
receiver  of  any  such  weapon;  (iii)  any 
firearm  muffler  or  silencer;  or  (iv)  any 
destructive  device.  A  weapon, 
commonly  known  as  a  'BB'  or  pellet 
gim,  that  uses  air  or  carbon  dioxide 
pressure  to  expel  a  projectile  is  a 
dangerous  weapon  but  not  a  firearm. 

(H)  'Offense'  means  the  offense  of 
conviction  and  all  relevant  conduct 
under  §  lBl.3  (Relevant  Conduct)  imless 
a  different  meaning  is  specified  or  is 
otherwise  clear  from  the  context.  The 
ternl  'instant'  is  used  in  connection  with 
'offense,'  'federal  offense,'  or  'offense  of 
conviction,'  as  the  case  may  be,  to 
distinguish  the  violation  for  which  the 
defendant  is  being  sentenced  from  a 
prior  or  subsequent  offense,  or  from  an 
offense  before  another  court  [e.g.,  an 
offense  before  a  state  court  involving  the 
same  underlying  conduct). 

(I)  'Otherwise  used'  with  reference  to 
a  dangerous  weapon  (including  a 
firearm)  means  that  the  conduct  did  not 
amount  to  the  discharge  of  a  firearm  but 
was  more  than  brandishing,  displaying, 
or  possessing  a  firearm  or  other 
dangerous  weapon. 

(J)  'Permanent  or  life-threatening 
bodily  injury'  means  injury  involving  a 
substantial  risk  of  death;  loss  or 
substantial  impairment  of  the  function 
of  a  bodily  member,  organ,  or  mental 
faculty  that  is  likely  to  be  permanent;  or 
an  obvious  disfigurement  that  is  likely 
to  be  permanent.  In  the  case  of  a 
kidnapping,  for  example,  maltreatment 
to  a  life-threatening  degree  [e.g.,  by 
denial  of  food  or  medical  care)  would 
constitute  life-threatening  bodily  injur}'. 

(K)  'Physically  restrained'  means  the 
forcible  restraint  of  the  victim  such  as 
by  being  tied,  bound,  or  locked  up. 


(L)  'Serious  bodily  injury'  means 
injury  involving  extreme  physical  pain 
or  the  protracted  impairment  of  a 
function  of  a  bodily  member,  organ,  or 
mental  faculty;  or  requiring  medical 
intervention  such  as  siugery, 
hospitalization,  or  physical 
rehabilitation.  In  addition,  'serious 
bodily  injmy'  is  deemed  to  have 
occiured  if  the  offense  involved  conduct 
constituting  criminal  sexual  abuse 
under  18  U.S.C.  2241  or  2242  or  any 
similar  offense  imder  state  law.". 

Section  2A4.1(a)  is  amended  to  read 
as  follows: 

"(a)  Base  Offense  Level:  32". 

Section  2A4. 1(b)(4)  is  amended  by 
striking  subdivision  (C)  in  its  entirety. 

Section  2A4. 1(b)(5)  is  amended  to 
read  as  follows: 

"(5)  If  the  victim  was  sexually 
exploited,  increase  by  6  levels. '. 

The  Commentary  to  2A4.1  captioned 
"Application  Notes"  is  amended  by 
striking  Note  3  in  its  entirety;  and  by 
redesignating  Notes  4  and  5  and  Notes 
3  and  4,  respectively. 

Reason  for  Amendment:  This 
emergency  amendment  continues  the 
Commission's  work  in  the  area  of 
departures  and  implements  the  directive 
in  section  401(m)  of  the  "Prosecutorial 
Remedies  and  Other  Tools  to  end  the 
Exploitation  of  Children  Today  Act  of 
2003"  or  "PROTECT  Act,"  Public  Law 
108-21.  The  PROTECT  Act  was  enacted 
on  April  30,  2003,  and  directs  the 
Commission,  not  later  than  180  days 
after  the  enactment  of  the  Act,  to 
promulgate:  (1)  Appropriate 
amendments  to  the  sentencing 
guidelines,  policy  statements,  and 
official  commentary  to  ensure  that  the 
incidence  of  downward  departures  is 
substEuitially  reduced;  (2)  a  policy 
statement  authorizing  a  downward 
departin-e  of  not  more  than  4  levels  if 
the  Government  files  a  motion  for  such 
departure  pursuant  to  an  early 
disposition  program  authorized  by  the 
Attorney  General  and  the  United  States 
Attorney  for  the  district  in  which  the 
court  resides  :  (3)  any  other  necessary 
conforming  amendments,  including  a 
revision  of  paragraph  4(b)  of  Part  A  of 
Chapter  One  and  a  revision  of  §  5K2.0 
(Grounds  for  Departiu-e).  The  analysis 
underlying  this  amendment  will  be  set 
forth  more  fully  in  a  forthcoming  report 
to  Congress. 

The  Commission  anticipates  that  this 
amendment  will  substantially  reduce 
the  incidence  of  downward  departures 
by  prohibiting  several  factors  as  grounds 
for  departure,  restricting  the  availability 
of  certain  departures,  clarifj'ing  when 
certain  departures  are  appropriate,  and 
limiting  the  extent  of  departure 
permissible  for  certain  offenders.  The 


Federal  Register /Vol.  68,  No.  203 /Tuesday,  October  21,  2003 /Notices 


60175 


60174 


Federal  Register/ Vol.  68.  No.  203 /Tuesday.  October  21.  2003 /Notices 


amendment  also  reduces  the  incidence 
of  downward  departures  generally  by 
restructuring  departure  provisions 
throughout  the  Guidelines  Manual  to 
track  more  closely  both  the  statuton,- 
criteria  for  imposing  a  sentence  outside 
the  guideline  sentencing  range  and  the 
newlv  enacted  statutor\-  requirement 
that  reasons  for  departure  be  stated  with 
specificity  in  the  written  order  of 
judgment  and  comiqitment.  See  18 
U.S.C.  3553  (Imposition  of  a  sentence), 
3742(e)  (Review  of  a  sentence).  The 
Commission  determined  that  requiring 
sentencing  courts  to  document  reasons 
for  departure  with  greater  specificity 
complements  the  findings  required  of 
sentencing  courts  by  the  PROTECT  Act. 
increases  the  accountability  of 
sentencing  courts  for  departures  by 
facilitating  appellate  review,  and 
improves  the  Commission's  ability  to 
monitor  departure  decisions  and  refine 
the  ouidelines  as  necessary. 

The  eight-part  amendment  makes 
modifications  to  4^  5K2  0  (Grounds  for 
Departure).  ^5Hl.4  (Physical  Condition. 
Including  Drug  or  Alcohol  Dependence 
or  Abuse:  Gambling  Addiction).  §  5H1.6 
(Familv  Ties  and  Responsibilities). 
§5H1.7  (Role  in  the  Offense),  5H1.8 
(Criminal  History-),  §5K2.10  (Victim's 
Conduct),  ^  5K2.12  (Coercion  and 
Duress).  §5K2.13  (Diminished 
Capacity),  §5K2.20  (Aberrant  Behavior), 
§4A1.3  (Departures  Based  on 
Inadequacv  of  Criminal  Historv 
Categorv).  and  §681.2  (Standards  for 
Acceptance  of  Plea  Agreements).  The 
amendment  also  creates  one  new  policy 
statement.  §5K3  1  (Early  Disposition 
Programs),  and  one  new  guideline. 
§  lAl.l  (Authority),  among  other 
changes. 

Part  I  of  the  amendment  makes 
several  significant  modifications  to 
§  5K2.0  (Grounds  for  Departure)  to  limit, 
and  in  certain  circumstances,  to  prohibit 
downward  departures.  The  amendment 
generallv  restructures  §5K2.0  to  set 
forth  more  clearly  the  standards 
governing  departures  in  order  to 
facilitate  and  emphasize  the  analysis 
required  of  the  court.  The  amendment 
does  so  bv:  (1)  Integrating  throughout 
the  policv  statement  the  statutorv 
language  of  18  U.S.C.  3553(b)  and 
3742(e).  as  amended  bv  the  PROTECT 
Act.  which  provide  the  statutory  criteria 
for  sentencing  outside  the  guideline 
range;  (2)  adopting,  when  provided  in 
the  policv  statement,  a  uniform 
qualitative  descripl  on  of  the  tvpe  of 
case  in  which  a  departure  may  be 
warranted,  the  "exceptional  case":  (3) 
restating  in  the  application  notes  and 
background  commentary  to  §  5K2.0 
longstanding  commentary  in  the 
Guidelines  Manual,  which  was 


reaffirmed  by  the  PROTECT  Act.  that 
the  frequency  of  departures  under 
§  5K2.0  generallv  should  be  rare,  and 
that  certain  types  of  departures  under 
§  5K2.0  should  be  extremely  rare:  and 
(4)  deleting  certain  language  in  the 
commentarv  taken  from  Koon  v.  United 
States.  518  U.S.  81  (1996)  that 
effectivelv  was  overruled  bv  the 
PROTECT  Act. 

Accordingly.  §  5K2.0(a)  sets  forth  the 
general  governing  principle  that,  in 
cases  other  than  child  crimes  and  sexual 
offenses,  the  sentencing  court  may 
depart  if  the  court  finds  pursuant  to  18 
U.S.C.  3553(b)(1)  that  there  exists  an 
aggravating  or  mitigating  circumstance 
of  a  kind,  or  to  a  degree,  not  adequately 
taken  into  consideration  by  the 
Sentencing  Commission  that,  in  order  to 
advance  the  objectives  set  forth  in  18 
U.S.C.  3553(a)(2),  should  result  in  a 
sentence  different  from  a  sentence 
within  the  applicable  guideline  range. 

The  amendment  also  prohibits  several 
grounds  for  departure,  in  addition  to  the 
departure  prohibitions  in  §5K2.0  for 
child  crimes  and  sexual  offenses 
enacted  by  the  PROTECT  Act.  and  other 
prohibitions  elsewhere  in  the 
Guidelines  Manual  The  amendment 
creates  a  new  subsection.  §  5K2.0(d), 
that  clearly  lists  the  forbidden  departure 
grounds.  These  include  several 
longstanding  prohibitions,  as  well  as  a 
number  of  new  prohibitions  added  by 
the  amendment,  specifically:  (1)  The 
defendant's  acceptance  of 
responsibility;  (2)  the  defendant's 
aggravating  or  mitigating  role  in  the 
offense:  (3)  the  defendant's  decision,  in 
it.self,  to  plead  guilty  to  the  offense  or  to 
enter  into  a  plea  agreement  with  respect 
to  the  offense:  and  (4)  the  defendant's 
fulfillment  of  restitution  only  to  the 
extent  required  by  law.  including  the 
guidelines.  The  Commission  determined 
that  these  circumstances  are  never 
appropriate  grounds  for  departure. 

The  amendment  also  revises  §  5K2.0 
to  restrict  the  availability  of  departures 
based  on  multiple  circumstances,  often 
referred  to  as  a  "combination  of 
factors."  The  Commission  determined 
that  heightened  criteria  are  appropriate 
for  cases  in  which  no  single  offender 
characteristic  or  other  circumstance 
independentiv  is  sufficient  to  provide  a 
basis  for  departure.  I  Inder  §  5K2.0(c)  a 
departure  based  on  multiple 
circumstances  can  be  based  only  on 
offender  characteristics  or  other 
circumstances  that  are  identified  in  the 
guidelines  as  permissible  grounds  for 
departure.  Circumstances  unmentioned 
in  the  guidelines,  therefore,  can  no 
longer  be  used  for  a  departure  based  on 
multiple  circumstances  pursuant  to 
§  5K2.0(c).  In  addition,  in  order  to 


support  a  departure  based  on  a 
combination  of  circumstances,  each 
offender  characteristic  or  other 
circumstance  must  be  present 
individually  to  a  substantial  degree  and 
must  make  the  case  exceptional  when 
considered  together.  Emphasizing  the 
Commission's  expectation  as  to  the 
infrequency  of  such  departures,  the 
accompanying  application  note  retains 
previously  existing  guidance  and  states 
that  departures  under  §  5K2,0{c)  based 
on  a  combination  of  not  ordinarily 
relevant  circumstances  should  occur 

extremely  rarely. 

In  addition,  the  amendment  clarifies 
when  a  departure  may  be  based  on  a 
circumstance  present  to  a  degree  not 
adequately  taken  into  consideration. 
Section  5k2, 0(a)(3)  provides  that  a 
departure  may  be  warranted  in  an 
exceptional  case,  even  though  the 
circumstance  that  forms  the  basis  for  the 
departure  is  taken  into  consideration, 
only  if  the  court  determines  that  such 
circumstance  is  present  to  a  degree 
substantially  different  from  that 
ordinarily  involved  in  that  kind  of 
offense. 

The  amendment  also  modifies  §  5K2.0 
in  two  additional  ways  to  underscore 
the  need  for  courts  to  state  with 
specificity  their  reasons  for  departure. 
First.  §5K2.0(e)  provides  that  if  the 
court  departs,  it  shall  state,  pursuant  to 
18  U.S.C.  3553(c).  as  amended  by  the 
PROTECT  Act.  its  specific  reasons  for 
departure  in  open  court  at  the  time  of 
sentencing  and.  with  limited  exception 
in  the  case  of  statements  received  in 
camera,  shall  state  those  factors  with 
specificity  in  the  written  judgment  and 
commitment  order.  Second,  Application 
Note  5  provides  that  in  cases  in  which 
the  court  departs  based  on  reasons  set 
forth  in  a  plea  agreement,  the  court  must 
state  the  reasons  for  departure  with 
specificity  in  the  written  judgment  and 
commitment  order. 

Part  II  of  the  amendment  limits 
several  departure  provisions  in  Chapter 
Five,  Part  H  (Specific  Offender 
Characteristics).  First,  the  amendment 
adds  a  prohibition  to  §  5H1.4  (Physical 
Condition.  Including  Drug  or  Alcohol 
Dependence  or  Abuse:  Gambling 
Addiction)  against  departures  based  on 
addiction  to  gambling  and  renames  the 
policy  statement  accordingly.  The 
Commission  determined  that  addiction 
to  gambling  is  never  a  relevant  ground 
for  departure. 

Second,  the  amendment  limits  the 
availability  of  departures  pursuant  to 
§5H1.6  (Family  "Ties  and 
Responsibilities)  by  requiring  the  court 
to  conduct  certain  more  rigorous 
analyses.  In  determining  whether  a 
departure  is  warranted  under  this  policy 
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statement,  a  new  application  note 
instructs  the  court  to  consider  the 
seriousness  of  the  offense;  the 
involvement  in  the  offense,  if  any,  of 
members  of  the  defendant's  family;  and 
the  danger,  if  any  to  members  of  the 
defendant's  immediate  family  as  a  result 
of  the  offense. 

In  addition  to  considering  those 
factors,  the  amendment  further  restricts 
family  ties  departures  by  adding  an 
application  note  that  establishes 
heightened  criteria  for  departures  based 
on  loss  of  caretaking  or  financial 
support.  In  such  cases,  the  court  must 
find  all  of  the  following  four 
circumstances:  (1)  That  a  sentence 
within  the  applicable  guideline  range 
will  cause  a  substantial,  direct,  and 
specific  loss  of  essential  caretaking  or 
essential  financial  support  to  the 
defendant's  family;  (2)  that  such  loss 
exceeds  the  harm  ordinarily  incident  to 
incarceration;  (3)  that  there  are  no 
effective  remedial  or  ameliorative 
programs  reasonably  available,  making 
the  defendant's  caretaking  or  financial 
support  irreplaceable  to  the  defendant's 
family;  and  (4)  that  the  departure 
effectively  will  address  the  loss  of 
caretaking  or  financial  support.  The 
Commission  determined  that  these 
heightened  criteria  are  appropriate  and 
necessary  in  order  to  distinguish 
hardship  or  suffering  that  is  ordinarily 
incident  to  incarceration  from  that 
which  is  exceptional. 

The  amendment  also  eliminates 
community  ties  as  a  separate  ground  for 
departure  and  renames  §  5H1.6 
accordingly. 

Third,  the  amendment  makes 
conforming  modifications  to  §  5H1.7 
(Role  in  the  Offense),  reiterating  that  a 
defendant's  role  in  the  offense  is  not  a 
basis  for  departure,  and  to  §  5H1.8 
(Criminal  History),  providing  that  the 
only  grounds  for  departure  based  on  the 
defendant's  criminal  history  are  set 
forth  in  §  4A1.3  (Departures  6ased  on 
Inadequacy  of  Criminal  History 
Category). 

Part  ni  of  the  amendment  limits 
several  departure  provisions  in  Chapter 
Five,  Part  K  (Departures).  First,  the 
amendment  adds  a  factor  to  §  5K2.10 
(Victim's  Conduct)  that  the  court  should 
consider  when  determining  whether  a 
departure  is  warranted  based  on 
victim's  conduct.  The  amendment 
provides  that,  in  addition  to  five 
previously  existing  factors,  the  court 
should  consider  the  proportionality  and 
reasonableness  of  the  defendant's 
response  to  the  victim's  provocation. 

Second,  the  amendment  adds  a 
similar  factor  to  §  5K2.12  (Coercion  and 
Duress).  The  amendment  provides  that 
the  extent  of  a  departure  based  on 


coercion  and  duress  ordinarily  should 
depend  on  several  considerations, 
including  the  proportionality  of-the 
defendant's  actions  to  the  seriousness  of 
the  coercion,  blackmail,  or  duress 
involved. 

Third,  the  amendment  limits  the 
availability  of  departures  pursuant  to 
§  5K2.13  (Diminished  Capacity)  by 
adding  a  causation  element.  The 
amendment  provides  that  in  order  to 
receive  a  departure  for  diminished 
capacity,  the  significantly  reduced 
mental  capacity  must  have  contributed 
substantially  to  the  commission  of  the 
offense.  The  amendment  similarly  limits 
the  extent  of  departiu-e  by  stating  that 
the  extent  of  the  departure  should 
reflect  the  extent  to  which  the  reduced 
mental  capacity  contributed  to  the 
commission  of  the  offense. 

Fourth,  the  amendment  significantly 
restructures  §  5K2.20  (Aberrant 
Behavior)  and  further  restricts  the 
availability  of  departures  based  on 
aberrant  behavior.  The  Commission 
promulgated  §  5K2.20  effective 
November  1,  2000,  in  order  to  resolve  a 
longstanding  circuit  conflict  and  more 
properly  define  when  a  departure  based 
on  aberrant  behavior  may  be  warranted. 
See  Appendix  C,  amendment  603.  A 
departure  based  on  aberrant  behavior 
may  be  warranted  only  if  the  defendant 
committed  a  single  criminal  occurrence 
or  single  criminal  transaction  that  (1) 
was  without  significant  planning;  (2) 
was  of  limited  duration;  and  (3) 
represents  a  marked  deviation  by  the 
defendant  from  an  otherwise  law- 
abiding  life. 

The  amendment  provides  greater 
emphasis  to  these  strict  requirements  by 
moving  them  from  an  application  note 
to  the  body  of  the  policy  statement.  The 
amendment  also  gives  the  court  greater 
guidance  in  applying  these 
requirements  with  a  new  application 
note  that  clarifies  that  repetitious  or 
significant,  planned  behavior  does  not 
meet  the  requirements  for  receiving  a 
departure  under  §  5K2.20.  A  fraud 
scheme,  for  example,  generally  would 
be  prohibited  from  receiving  a  departure 
pursuant  to  §  5K2.20  because  such  a 
scheme  usually  involves  repetitive  acts, 
rather  than  a  single  occurrence  or  single 
criminal  transaction,  as  well  as 
significant  planning. 

The  amendment  also  further  restricts 
the  availability  of  departures  based  on 
aberrant  behavior  by  adding  several 
strict  prohibitions  to  the  list  that  has 
existed  in  §  5K2.20  since  its  initial 
promulgation.  Prior  to  this  amendment, 
§  5K2.20  prohibited  the  court  from 
departing  based  on  aberrant  behavior  if 
(1)  The  offense  involved  serious  bodily 
injury  or  death;  (2)  the  defendant 


discharged  a  firearm  or  otherwise  used 
a  firearm  or  a  dangerous  weapon;  (3)  the 
instant  offense  of  conviction  is  a  serious 
drug  trafficking  offense;  (4)  the 
defendant  has  more  than  one  criminal 
history  point,  as  determined  under 
Chapter  Four  (Criminal  History  and 
Criminal  Livelihood);  or  (5)  the 
defendant  has  a  prior  federal,  or  state, 
felony  conviction,  regardless  of  whether 
the  conviction  is  countable  under 
Chapter  Four. 

'  The  amendment  gives  greater 
prominence  to  those  previously  existing 
prohibitions  and  expands  them  in 
significant  ways.  The  amendment 
eliminates  defendants  who  have  any 
significant  prior  criminal  behavior  from 
consideration  for  a  departure  pursuant 
to  §  5K2.20.  regardless  of  whether  such 
behavior  is  countable  under  Chapter 
Four,  and  even  if  such  behavior  is  not 
a  state  or  federal  felony.  In  addition,  the 
amendment  expands  the  class  of  drug 
trafficking  defendants  prohibited  from 
consideration  for  a  departure  pursuant 
to  §  5K2.20  by  expanding  the  definition 
of  "serious  drug  trafficking  offense."' 
Specifically,  the  amendment  expands 
the  definition  of  "serious  drug 
trafficking  offense"  in  the 
accompanying  application  note  to 
include  any  controlled  substance 
offense  under  title  21,  United  States 
Code,  other  than  simple  possession 
under  21  U.S.C.  844,  that  provides  a 
mandatory  minimum  term  of 
imprisonment  of  five  years  or  greater, 
regardless  of  whether  the  defendant 
meets  the  criteria  of  §  5C1.2  (Limitation 
on  Applicability  of  Statutory  Mandatory 
Minimum  Sentences  in  Certain  Cases). 
Prior  to  this  amendment,  only  drug 
trafficking  defendants  who  were  subject 
to  such  mandatory  minimum  penalties 
and  who  did  not  meet  the  criteria  set 
forth  in  §  5C1.2  were  precluded 
categorically  from  consideration  for  a 
departure  under  §  5K2.20. 

Part  IV  of  the  amendment 
substantially  restructures  §4A1.3 
(Departures  Based  on  Inadequacy  of 
Criminal  History  Category)  to  set  forth 
more  clearly  the  standards  governing 
departures  based  on  criminal  histor\'.  to 
prohibit  and  limit  the  extent  of 
departures  based  on  criminal  history  for 
certain  offenders  with  significant 
criminal  history,  and  to  require  written 
specification  of  the  basis  for  a  criminal 
history  departure. 

Section  4Al.3(a)  provides  that  an 
upward  deptirture  may  be  warranted  if 
reliable  information  indicates  that  the 
defendant's  criminal  historx'  categor>' 
substantially  under-represents  the 
seriousness  of  the  defendant's  criminal 
history  or  the  likelihood  that  the 
defendant  will  commit  other  crimes. 
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Section  4A1.3(a)  also  more  clearly  sets 
forth  previously  existing  guidance 
regarding  determination  of  the  extent  of 
an  upward  departure  based  on  criminal 
history.  Similarly,  §4A1.3(b)  provides 
that  a  downward  departure  may  be 
warranted  if  reliable  information 
indicates  that  the  defendant's  criminal 
history  category  substantially  over- 
represents  the  seriousness  of  the 
defendant's  criminal  history  or  the 
likelihood  that  the  defendant  will 
commit  other  crimes. 

The  amendment,  however,  adds 
several  prohibitions  and  limitations  to 
the  availability  of  downward  departures 
based  on  criminal  histor\'.  It  prohibits  a 
downward  departure  based  on 
§4Al.3(b)  if  the  defendant  is  an  armed 
career  criminal  within  the  meaning  of 
§4Bl.3  (Armed  Career  Criminal)  or  a 
repeat  and  dangerous  sex  offender 
against  minors  within  the  meaning  of 
§481.5  (Repeat  and  Dangerous  Sex 
Offender  Against  Minors).  The 
Commission  determined  that  such 
offenders  should  never  receive  a 
criminal  history-based  downward 
departure. 

Section  4Al.3(b)  reiterates  the 
longstanding  prohibitif)n  against  a 
departure  below  the  lower  limit  of  the 
applicable  guideline  range  for  Criminal 
History  Categor\'  I. 

Section  4Al.3(b)  also  contains  certain 
limitations  on  the  extent  of  departure 
available  under  this  provision. 
Specifically,  a  downward  departure 
pursuant  to  this  section  for  a  career 
offender  within  the  meaning  of  §  4B 1 . 1 
(Career  Offender)  may  not  exceed  one 
criminal  history  category'. 

In  addition,  the  amendment  provides 
that  a  defendant  whose  criminal  history 
categorv  is  Category  I  after  receipt  of  a 
downward  departure  under  §  4 A 1 .  Mb) 
does  not  meet  the  criterion  of  subsection 
(a)(1)  of  §5Cl.2  if,  before  receipt  of  the 
departure,  the  defendant  had  more  than 
one  criminal  histor>'  point  under 
§4Al.l  (Criminal  History  Category). 
Thus,  a  departure  to  Category  1  cannot 
qualif\'  an  otherwise  ineligible 
defendant  for  relief  from  an  applicable 
mandator^'  minimum  sentence  under 
§5Cl.2.  which  is  consistent  with  case 
law. 

The  amendment  adds  a  new 
subsection.  §4Al.3(c).  that  requires  the 
court,  in  departing  based  on  criminal 
historv.  to  set  forth  in  writing  the 
specific  reasons  why  the  applicable 


criminal  history  category  under- 
represents  or  ovei'-represents  the 
seriousness  of  the  defendant's  criminal 
historv  or  the  likelihood  that  the 
defendant  will  commit  other  crimes. 
This  specificity  requirement  is 
consistent  with  the  PROTECT  Act  and 
is  intended  to  facilitate  both  the 
neces.sar\'  statutory  and  guideline 
departure  analysis,  as  well  as  to 
improve  the  Commission's  ability  to 
refine  the  criminal  history  guidelines  in 
light  of  criminal  history  departure 
decisions. 

The  amendment  also  makes 
conforming  modifications  to  §4A1.1 
and  §5C1.2. 

Part  V  of  the  amendment  implements 
the  directive  at  section  401(m)(2)(B)  of 
the  PROTECT  Act  by  adding  a  new 
policy  .statement  at  §5K3.1  entitled 
Early  Disposition  Programs.  The 
provision  restates  the  language 
contained  in  the  directive  and  provides 
that,  upon  motion  of  the  Government, 
the  court  may  depart  downward  not 
more  than  4  levels  pursuant  to  an  early 
disposition  program  authorized  by  the 
Attorney  General  of  the  United  States 
and  the  United  States  Attorney  for  the 
district  in  which  the  court  resides.  The 
Commission  determined  that 
implementing  the  directive  in  this 
manner  is  appropriate  at  this  time, 
pending  further  study  and  monitoring  of 
the  implementation  of  early  disposition 
programs. 

Part  VI  of  the  amendment  revises 
subsections  (b)  and  (c)  of  §681.2 
(Standards  for  Acceptance  of  Plea 
Agreements)  to  require  greater 
specificity  in  the  sentencing 
documentation  in  a  case  involving  a 
departure  either  recommended  or 
agreed  to  in  a  Rule  1  l(c)(l)(8)  or  Rule 
ll(c)(l)(C;)  plea  agreement.  Specifically, 
if  th»?  court  accepts  such  a  plea 
agreement,  and  the  recommended  or 
agreed  to  sentenc:e  departs  from  the 
applicable  guideline  range  for  justifiable 
reasons,  the  amendment  requires  the 
court  to  set  forth  specifically  those 
reasons  in  writing  in  the  statement  of 
reasons  or  judgment  and  commitment 
order.  This  specificity  requirement  is 
consistent  with  the  PROTECT  Act  and 
is  intended  to  facilitate  ihe  necessary 
statutory  and  guideline  departure 
analysis,  as  well  as  to  imprtjve  the 
Commission's  ability  to  understand  the 
underlying  reasons  for  departures  in 
cases  involving  plea  agreements. 


Part  VII  of  the  amendment  creates  a 
new  guideline,  lAl.l  (Authority),  that 
clearly  sets  forth  the  Commission's 
authority  to  promulgate  guidelines, 
policy  statements,  and  commentary  and 
implements  the  Protect  Act  directive 
requiring  conforming  amendments  to 
paragraph  4(b)  of  Part  A  of  Chapter  One. 
In  addition,  the  amendment  moves  in 
toto  Part  A  of  Chapter  One,  as  in  effect 
on  November  1,  1987,  to  the 
commentary  as  a  historical  note.  Part  A 
of  Chapter  One  was  an  introduction  to 
the  Guidelines  Manual  that  explained  a 
number  of  policy  decisions  made  by  the 
Commission  when  it  promulgated  the 
initial  set  of  guidelines.  This 
introduction  was  amended  occasionally 
between  1987  and  2003.  The 
Commission  determined  that  in  order  to 
preserve  its  historical  significance  and 
context,  the  introduction  should  be 
retimied  to  its  original  form  and  placed 
in  a  historical  note.  The  Commission 
encourages  review  of  this  material.  The 
amendment  also  incorporates  relevant 
portions  of  paragraph  4(b)  of  Part  A  of 
the  former  introduction  regarding 
departures  in  the  background 
commentary  to  §  5K2.0. 

Part  VII  of  the  amendment  amends 
§  IBI.I  (Application  Instructions)  to 
provide  uniform  definitions  of 
departure,  upward  departure,  and 
downward  departure. 

The  amendment  also  makes  technical 
amendments  to  §  2A4.1  (Kidnapping, 
Abduction,  Unlawful  Restraint). 

This  amendment  complements  other 
significant  policy  initiatives  affecting 
sentencing,  including  the  statutory 
changes  in  sentencing  law  and  guideline 
changes  directly  made  by  the  PROTECT 
Act,  and  recent  policies  implemented  by 
the  Department  of  Justice.  The 
Commission  believes  that  these  general 
policv  changes,  working  together,  will 
substantially  reduce  the  incidence  of 
downward  departures.  In  addition  to  the 
significant  modifications  made  by  this 
amendment,  the  Commission  has 
identified  several  aspects  of  the 
guidelines  affecting  departures  that  it 
intends  to  continue  studying  during  the 
current  amendment  cycle  and  beyond, 
including  aberrant  behavior,  criminal 
historv,  immigration,  early  disposition, 
or  "fast  track,  "  programs,  and  collateral 
consequences,  among  others. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4861-N-01] 

Notice  of  Funding  Availability  for 
Revitalization  of  Severely  Distressed 
Public  Housing;  HOPE  VI  Revitalization 
and  Demolition  Grants,  Fiscal  Year 
2003 

AGENCY:  Office  of  Public  and  Indian 

Housing,  HUD. 

ACTION:  Notice  of  funding  availability 

(NOFA). 


SUMMARY:  This  NOFA  announces  the 

availability  of  S574  million  for  the 
HOPE  VI  Program.  Of  thi.s  amount, 
approximately  5447.8  million  in  FY 
2003  funds  are  available  for  the  HOPE 
VI  Revitalization  Program  and  S4U 
million  for  the  HOPE  VI  Demolition 
Program,  The  remaining  fund.s  will  be 
made  available  for  other  purposes 
including  Neighborhood  Networks, 
technical  assistance  and  Housing  Choice 
Voucher  .Assistance. 

General  Section 

The  General  Section  ot  the  HtJl'K  \I  .MOK.A 
contains  information  that  afiphes  in  t)()th  the 
HOPE  \'I  Revitalizdlinn  ancl  DemohtMn 
Programs,  Detailed  information  on  the 
specific  guidance  for  each  of  these  programs 
is  included  in  separate  sections  of  this 


NOF.A.  Unless  otherwise  noted,  citations 
refer  to  the  General  .Section. 

/.  Progni/Ji  (>vpn'/evv 

(A)  Purpose  of  the  Program.  In 
accordance  with  section  24(a)  of  the 
United  States  Housing  Act  of  1937  (1937 
Act),  the  purpose  of  HOPE  VI 
Revitalization  grants  is  to  assist  public 
housing  agencies  (PHAs)  to: 

(1)  Improve  the  living  environment 
for  public  housing  residents  of  severely 
distressed  public:  housing  projects 
through  the  demolition,  rehabilitation, 
reconfiguration,  or  replacement  of 
obsolete  public  housing  projects  (or 
portions  thereof); 

(2)  Revitalize  sites  (including 
remaining  public  housing  dwelling 
units)  on  which  such  public  housing 
projects  are  located  and  contribute  to 
the  improvement  of  the  surrounding 
neighborhood; 

(3)  Provide  housing  that  will  avoid  or 
decrease  the  concentration  of  very  low- 
income  families;  and 

(4)  Build  sustainable  r:ommunities. 

(B)  Available  Funds.  Approximately 
S447  8  million  for  HOPE  VI 
Revitalization  grants  and  S40  million  for 
HOPE  \'l  Demolition  grants,  in 
accordance  with  Section  II  below. 

(C)  Eligible  Applicants   Public 
Housing  Authorities  that  have  severely 
distressed  housing  in  their  inventorv 


and  are  otherwise  in  conformance  with 
the  threshold  requirements  provided  in 
Section  III  of  this  NOFA.  PHAs  that  only 
administer  Housing  Choice  Voucher 
(Section  8,  HCV)  Programs  and  Tribal 
PHAs  and  Tribally-Designated  Housing 
Entities  are  not  eligible  to  apply. 

(D)  Application  Deadline. 
Revitalization  grant  applications  are  due 
on  January  19.  2004,  as  described  in 
Section  111(8)  of  this  NOFA.  Demolition 
granJ"  applications  are  due  on  February 
18.  2004.  as  described  in  Section  'II(B) 
of  this  NOFA. 

(E)  Authority.  (1)  The  funding 
authority  for  HOPE  VI  Revitalization 
and  Demolition  grants  under  this  HOPE 
VI  NOFA  is  provided  by  the 
Consolidated  Appropriations 
Resolution.  2003  (Pub.  L.  108-7, 
approved  on  February  20,  2003)  under 
the  heading  "Revitalization  of  Severely 
Distressed  Public  Housing  (HOPE  VI)." 

(2)  The  program  authority  for  the 
HOPE  VI  Program  is  section  24  of  the 
U.S.  Housing  Act  of  1937  (42  U.S.C. 
1437v).  as  amended  by  section  215  of 
the  Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act  of  2003  (Pub.  L.  108-7.  approved 
February  22.  2003). 


//.  Allocation  of  HOPE  VI  Funds 


Type  of  assistance 


Allocation 

of  funds 

(approximate) 


Funds  available 

for  award  In  this 

HOPE  VI  NOFA 

(approximate) 


Revitalization  Grants 

Demolition  Grants  

Neighborhood  Networks 
Technical  Assistance 
Housing  Choice  Vouchei 

Total  


$447,750,000 
40.000.000 
5.000,000  ... 

$447,750,000 

40,000,000 

6,250.000  

r  A^<;mtanrp                   

75,000,000 

574.000.000 

487,750,000 

(A)  Revitalization  lirants. 
Approximately  S447.8  million  of  the  FY 
2003  HOPE  VI  appropriation  has  been 
allocated  to  fund  HOPE  VI 
Revitalization  grants  and  will  be 
awarded  in  accordance  with  this  HOPE 
VI  NOFA. 

(B)  Demolition  Grants.  Approximately 
S40  million  of  the  FY  2003  HOPE  VI 
appropriation  has  been  allocated  to  fund 
HOPE  VI  Demolition  grants  and  will  be 
awarded  in  accordance  with  this  HOPE 
VI  NOFA. 

(C)  Neighborhood  Networks  The  FY 
2003  appropriation  for  HOPE  VI 
allocated  S5  million  for  a  Neighborhood 
Networks  initiative  for  activities 
authorized  in  section  24(d)(l)(CF)  of  the 
Act.  which  pro\ides  for  the 
establishment  and  operation  of 


computer  centers  in  public  housing  for 
the  purpose  of  enhancing  the  self- 
sufficiency,  emplovability.  and 
economic  self-reliance  of  public  housing 
residents  by  providing  them  with  onsite 
computer  access  and  training  resources. 
The  availability  of  these  funds  will  be 
announced  in  a  separate  NOFA  and,  in 
ai  (onlaiu  e  with  the  appropriation,  they 
will  be  awarded  to  PHAs  on  a 
( (impetitive  basis   PHAs  that  receive 
HOPE  \'I  Revitalization  grant  funds 
under  this  NOF.\  are  required  to 
establish  .Neighborhood  Networks  and 
may  use  funds  awarded  under  this 
NOF.\  for  this  purpose. 

(D)  Technical  .Assistance.  The  FY 
2003  appropriation  for  HOPE  VI 
alloc:ated  ,St).2.T  million  to  provide 
technical  assistance  and  contract 


expertise  in  the  HOPE  VI  program,  to  be 
provided  directly  or  indirectly  by 
grants,  contracts,  or  cooperative 
agreements,  including  training  and  cost 
of  necesgarv  travel  for  participants  in 
such  training,  by  or  to  officials  and 
employees  of  HUD  and  of  PHAs,  and  to 
residents.  The  Office  of  Public  Housing 
Investments  will  administer  technical 
assistance  funds. 

(E)  Housing  Choice  Voucher 
Assistance.  The  cost  of  Housing  Choice 
Voucher  (HCV)  assistance  that  will  be 
provided  to  FY  2003  HOPE  VI 
Revitalization  and  Demolition  grantees 
will  come  from  the  FY  2003  HOPE  VI 
appropriation.  Approximately  $75 
million  will  be  allocated  for  such 
assistance.  If  this  amount  is  more  than 
the  amount  necessary,  the  remaining 


60180 


Federal  Register/ Vol.  68,  No.  203 /Tuesday,  October  21.  2003 /Notices 


Federal  Register / Vol.  68,  No.  203 /Tuesday,  October  21,  2003 /Notices 


60179 


funds  will  be  used  for  eligible  activities 
under  Section  24  of  the  Act  and  made 
available  for  obligation  before 
September  30,  2004. 

(1)  If  you  anticipate  that  you  will  need 
HCV  assistance  in  order  to  carry  out 
necessary  relocation  in  conjunction 
with  proposed  revitalization  during  FY 
2004,  your  application  must  include  the 
number  of  vouchers  you  will  need,  both 
in  total  and  in  FY  2004,  and  a  HCV 
application. 

12)  If  you  will  need  HCV  assistance  in 
fiscal  years  beyond  FY  2004  for 
revitalization  or  demolition  that  is  being 
carried  out  in  phases,  or  if  you  have 
unused  Housing  Choice  Vouchers  that 
are  available  to  be  used  for  HOPE  VI- 
related  relocation  in  FY  2003  but  will 
need  more  for  subsequent  years,  you 
must  request  additional  vouchers  only 
as  needed  during  the  appropriate  fiscal 
years. 

(3)  HCV  assistance  caimot  be  awarded 
or  used  to  relocate  residents  from  imits 
that  are  to  be  demolished  until  HUD  has 
approved  those  units  for  demolition. 

14)  If  you  have  previously  received 
HCV  assistance  to  relocate  residents 
from  the  targeted  severely  distressed 
units,  you  may  still  apply  for  a  HOPE 
VI  Revitalization  grant  to  physically 
replace  those  same  units,  or  a  HOPE  VI 
Demolition  Grant  to  demolish  the  units 
without  replacement. 

(5)  You  may  request  HCV  assistance 
for  the  relocation  of  families  who  intend 
to  move  back  to  the  site  upon 
completion  of  the  demolition  and 
revitalization  of  the  severely  distressed 
project.  Such  families  are  not  required 
to  move  back  to  the  site  if  they  prefer 

to  keep  the  HCV  assistance  after 
revitalization  activities  aie  completed. 

(6)  You  may  request  HCV  assistance 
for  all  units  covered  xmder  a  HOPE  VI 
Revitalization  or  Demolition  application 
to  relocate  residents  from  units  that  will 
not  be  replaced  with  hard  units. 

(7)  Housing  Choice  Vouchers  are 
available  as  replacement  units  for  all 
units  that  will  be  demolished,  sold,  or 
otherwise  disposed  of  at  the  severely 
distressed  project(s),  minus  the  number 
of  HOPE  Vl-eligible  replacement  imits 
otherwise  to  be  provided  under  section 
24{d)(l){J)  in  connection  with  said 
project. 

(8)  In  accordance  with  Section 
111(D)(8)  of  the  Revitalization  Section  of 
this  NOFA,  to  the  extent  that  you  need 
Housing  Choice  Vouchers  for  relocation 
purposes  in  connection  with  HOPE  VI 
grant  funds  under  this  NOFA,  in  an 
amount  that  exceeds  the  number  of 
units  to  be  demolished,  sold,  or 
otherwise  disposed  of  at  the  severely 
distressed  project,  you  should  apply  for 
Housing  Choice  Vouchers  in  accordance 


with  the  separate  funding  notices  to  be 
issued  by  HUD. 

(9)  You  must  have  a  97  percent  lease- 
up  rate  or  budget  authority  utilization 
rate  for  your  ciurent  voucher  program  in 
order  not  to  have  your  requested 
number  of  relocation/rfeplacement 
vouchers  reduced  by  HUD. 

(F)  HUD  will  not  use  any  funds  from 
this  HOPE  VI  NOFA  to  fund  any  non- 
selected  HOPE  VI  Revitalization  or 
Demolition  applications  submitted  in 
previous  years.  Only  applications 
submitted  under  this  FY  2003  HOPE  VI 
NOFA  will  be  considered  for  funding. 

///.  Application  Submission  Information 

(A)  Applications 

(1)  The  HOPE  VI  Revitalization 
application  and  the  HOPE  VI 
Demolition  application  are  appended  to 
this  NOFA.  Each  provides  explicit, 
specific  instructions  as  to  the  format 
and  contents  of  your  HOPE  VI 
application.  Your  application  must 
conform  to  the  requirements  of  this 
NOFA  and  follow  the  format  described 
in  the  application.  The  applications  are 
designed  to  guide  you  through  the 
application  process  and  ensure  that 
your  application  addresses  all  of  the 
requirements  of  this  NOFA.  Please  note 
that  if  there  is  a  discrepancy  between 
information  provided  in  the  application 
and  the  information  provided  in  the 
NOFA,  the  information  in  the  NOFA 
prevails. 

(2)  The  HOPE  VI  Revitalization 
application  and  the  HOPE  VI 
Demolition  application  will  be  available 
from  the  HOPE  VI  Web  site  at 
www.hud.gov/hopevi  and  the  HUD 
home  page  at  www.hud.gov/grants.  They 
will  not  be  made  available  in  hardcopy 
form. 

(3)  Signatures.  Unless  otherwise 
indicated,  the  Executive  Director  of  the 
applicant  PHA,  or  his  or  her  designate, 
must  sign  each  form  or  certification, 
whether  part  of  an  Attachment  or  a 
Standard  Certification.  Signatures  need 
not  be  original  in  the  copy  version(s)  of 
the  applications. 

(B)  Application  Submission  Timeframes 

(1)  Revitalization  Applications. 
Revitalization  grant  applications  are  due 
at  HUD  Headquarters  on  January  19, 
2004. 

(2)  Demolition  Applications. 
Demolition  grant  applications  will  only 
be  accepted  from  January  5,  2004, 
through  February  18,  2004.  Applications 
received  before  January  5,  2004,  will  be 
returned  to  the  applicant  and  will  not  be 
considered  unless  resubmitted  on  or 
after  January  5,  2004,  through  Februar\- 
18,  2004.  Applications  submitted 


outside  of  this  timeframe  will  not  be 
reviewed  by  HUD  and  will  not  be 
eligible  for  funding. 

(3)  These  application  deadlines  are 
firm.  Your  application(s)  must  arrive  at 
HUD  by  5:15  p.m.  on  the  due  date.  If 
you  mail  or  give  your  application  to  an 
overnight  carrier  on  the  due  date  and  it 
does  not  arrive  by  5:15  p.m.  on  the  due 
date,  your  application  will  not  be 
considered.  Submit  your  application 
early  to  avoid  missing  the  deadline  and 
being  disqualified  by  unanticipated 
delays  or  other  related  problems. 

(C)  Application  Delivery 

(1)  Revitalization  Applications.  Send 
the  original  and  one  copy  of  your 
completed  application  to  Mr.  Milan 
Ozdinec,  Deputy  Assistant  Secretary  for 
Public  Housing  Investments. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Room  4130,  Washington,  DC  20410- 
5000.  Please  make  sure  that  you  note  the 
room  number.  The  correct  room  number 
is  very  important  to  ensure  that  your 
application  is  not  misdirected. 

12)  Demolition  Applications.  Send  the 
original  of  your  completed  application 
to  Mr.  Milan  Ozdinec,  Deputy  Assistant 
Secretary  for  Public  Housing 
Investments,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Room  4130,  Washington, 
DC  20410-5000.  Please  make  sure  that 
you  note  the  room  number. 

(3)  Applications  Sent  by  Overnight 
Delivery.  It  is  strongly  recommended 
that  you  send  your  application  by  an 
overnight  carrier,  at  least  two  days 
before  the  application  due  date.  You 
may  use  only  DHL,  Falcon  Carrier, 
FedEx,  United  Parcel  Service  (UPS),  or 
the  U.S.  Postal  Service  (USPS),  as  they 
are  the  only  carriers  accepted  into  the 
HUD  building  without  an  escort. 
Delivery  by  these  services  must  be  made 
during  HUD's  Headquarters  business 
hours,  between  8:45  a.m.  and  5:15  p.m., 
eastern  time,  Monday  to  Friday.  If  these 
companies  do  not  serve  your  area,  you 
must  submit  your  application  via  USPS. 

(4)  Hand  Carried  Applications.  Due  to 
new  security  measures,  HUD  will  no 
longer  accept  hand-carried  applications. 

(5)  You  must  send  one  copy  of  your 
application  (Revitalization  and/or 
Demolition)  to  your  HUD  Field  Office. 
The  application  sent  to  Headquarters 
will  be  the  one  that  must  meet  the 
deadline.  If  the  HUD  Field  Office 
receives  an  application  on  time,  but  the 
application  is  not  received  on  time  at 
Headquarters,  it  will  not  be  considered. 

(6)  HUD  will  not  accept  for  review 
and  evaluation  any  applications  sent  by 
facsimile  (fax).  Also,  do  not  submit 
resumes  or  videos. 
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(D)  Technical  Assistance 

(1)  Before  the  application  due  date. 
HUD  staff  will  be  available  to  provide 
vou  with  general  guidance  and  technical 
assistance.  HDD  staff,  however,  is  not 
permitted  to  assist  in  preparing  your 
application.  If  you  have  a  question  or 
need  a  clarification,  you  may  call.  fa.x. 
or  write  Mr.  Milan  Ozdinec.  Deputy 
Assistant  Secretar\'  for  Public  Housing 
Investments.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SVV..  Room  4130.  Washington. 
DC  20410-500D,  telephone  (202)  401- 
8812;  fax  (202)  401-2370  {these  are  not 
toll  free  numbers)  Persons  with 
hearing-  or  speech-impairments  may 
access  this  telephone  nu^mber  via  text 
telephone  (TTY)  by  calling  the  toll-free 
Federal  Information  Relay  Service  at 
(800) 877-8339. 

(2)  Frequently  asked  questions, 
clarifications,  any  technical  corrections 
to  the  NOFA.  and  all  materials  related 
to  this  NOFA  will  be  posted  to  the  HL^D 
home  page  at  ^M^■^^■. hud.gov/offices/ 
adm/grants/otherhud.cfm.  and  on  the 
HOPE  VI  Web  site  at  wv,-v.- hud.gov/ 
hopevi.  Any  technical  corrections  will 
also  be  published  in  the  Federal 
Register  and  posted  to  the  above  Web 
sites.  Applicants  are  responsible  for 
monitoring  these  sites  during  the 
application  preparation  period. 

rV.  Severe  Distress  of  Targeted  Public 
Housing 

(A)  Threshold.  Severe  Distress  (1) 
The  public  housing  project  or  building 
in  a  project  targeted  by  a  HOPE  VI 
Revitalization  or  Demolition  application 
must  be  severely  distressed.  In 
accordance  with  section  24(j)(2)  of  the 
1937  Act,  the  term  "severely  distressed 
public  housing"  means  a  public  housing 
project  (or  building  in  a  project): 

(a)  That: 

(i)  Requires  major  redesign, 
reconstruction  or  redevelopment,  or 
partial  or  total  demolition,  to  correct 
serious  deficiencies  in  the  original 
design  (including  inappropriately  high 
population  density),  deferred 
maintenance,  physical  deterioration  or 
obsolescence  of  ma|or  systems,  and 
other  deficiencies  in  the  physical  plant 
of  the  project; 

(ii)  Is  a  significant  contributing  factor 
to  the  physical  decline  of.  and 
disinvestment  by  public  and  private 
entities  in.  the  surrounding 
neighborhood; 

(iii)  (A)  Is  occupied  predominantly  bv 
families  who  are  verv  low-income 
families  with  children,  are  unemployed, 
and  dependent  on  various  forms  of 
public  assistance;  or  (B)  has  high  rates 
of  vandalism  and  criminal  activity 


(including  drug-related  criminal 
activitv)  in  comparison  to  other  housing 
in  the  area; 

(iv)  Cannot  be  revitalized  through 
assistance  under  other  programs,  such 
as  the  Capital  and  Operating  Funds 
Programs  for  public  housing  under  the 
Act.  or  the  programs  under  sections  9 
and  14  of  the  1937  Act  (as  in  effect 
before  the  effective  date  under  section 
503(a)  of  the  Qualitv  Housing  and  Work 
Responsibility  Act  of  1998  (Pub.  L.  105- 
276,  approved  October  21,  1998, 
referred  to  as  the  Public  Hciusing  Reform 
Act)),  because  of  cost  constraints  and 
inadequacv  of  available  amounts;  and 

(v)  In  the  case  of  individual  buildings, 
is  in  the  Secretary's  determination 
sufficiently  separable  from  the 
remainder  of  the  project  of  which  the 
building  is  part  to  make  use  of  the 
building  feasible  for  purposes  of  section 
24  of  the  1937  Act;  or 

(b)  That  was  a  project  described  in 
Section  IV(A)(l)(a)  that  has  been  legally 
vacated  or  demolished,  but  for  which 
HUD  has  not  yet  provided  replacement 
housing  assistance  (other  than  tenant- 
based  assistance). 

V.  Fair  Housing  and  Equal  Opportunity 

(A)  Threshold.  Compliance  with  Fair 
Housing  and  Civil  Rights  Laws.  (1)  All 
applicants  and  their  subrecipients  must 
comply  with  all  Fair  Housing  and  Civil 
Rights  laws,  statutes,  regulations,  and 
E.xecutive  Orders  as  enumerated  in  24 
CFR  5.105(a),  as  applicable. 

(2)  As  of  the  HOPE  VI  application  due 
date,  if  you: 

(a)  Have  been  charged  with  a  systemic 
violation  of  the  Fair  Housing  Act 
alleging  ongoing  discrimination; 

(b)  Are  a  defendant  in  a  Fair  Housing 
Act  lawsuit  filed  by  the  Department  of 
Justice  alleging  an  on-going  pattern  or 
practice  of  discrimination;  or 

(c)  Have  received  a  letter  of  non- 
compliance findings,  identifying  on- 
going or  systemic  noncompliance,  under 
title  VI  of  the  Civil  Rights  Act.  section 
504  of  the  Rehabilitation  Act.  or  section 
109  of  the  Housing  and  Community 
Development  Act;  and  if  the  charge, 
lawsuit,  or  letter  of  findings  has  not 
been  resolved  to  HUD's  satisfaction 
before  the  application  deadline  stated  in 
the  NOFA,  you  may  not  apply  for 
assistance  under  this  .NOFA.  HUD  will 
not  rate  and  rank  vour  application. 

(3)  HUD"s  decision  regarding  whether 
a  charge,  lawsuit,  or  a  letter  of  findings 
has  been  satisfactorily  resolved  will  be 
based  upon  whether  appropriate  actions 
have  been  taken  to  address  allegations 
of  on-going  discrimination  in  the 
policies  or  practices  involved  in  the 
charge,  lawsuit,  or  letter  of  findings. 
Examples  of  actions  that  may  be  Vaken 


prior  to  the  application  deadline  to 
resolve  the  charge,  lawsuit,  or  letter  of 
findings,  include  but  are  not  limited  to: 

(a)  A  voluntary  compliance  agreement 
signed  by  all  parties  in  response  to  the 
letter  of  findings; 

(b)  A  HUD-approved  conciliation 
agreement  signed  by  all  parties; 

(c)  A  consent  order  or  consent  decree; 
or 

(d)  A  judicial  ruling  or  a  HUD 
Administrative  Law  Judge's  decision 
that  exonerates  the  respondent  of  any 
allegations  of  discrimination. 

(B)  Threshold.  Desegregation  Orders. 
You  must  be  in  full  compliance  with 
any  desegregation  or  other  court  order 
and  Voluntary  Compliance  Agreements 
related  to  Fair  Housing  (e.g..  Title  VI  of 
the  Civil  Rights  Act  of  1964.  the  Fafr 
Housing  Act,  and  section  504  of  the 
Rehabilitation  Act  of  1973)  that  affects 
your  public  housing  program  and  that  is 
in  effect  on  the  date  of  application 
submission. 

(C)  Additional  Nondiscrimination 
Requirements.  You  and  your 
subrecipients  must  comply  with: 

(1)  Title  IX  of  the  Education 
Amendments  Act  of  1972. 

(2)  The  Americans  with  Disabilities 
Act  of  1990  (42  U.S.C.  12101  et  sea.) 

(D)  Ensuring  the  Participation  of 
Disadvantaged  Firms.  The  Department 
is  committed  to  ensuring  that  small 
businesses,  small  disadvantaged 
businesses,  minority  firms,  women's 
business  enterprises,  and  labor  surplus 
area  firms  (firms  that  pursue  business 
development  in  areas  designated  as 
having  high  unemployment;  see  http:// 
wv^-w. uses. doleta.gov/lsa.asp  for  morfe 
information)  participate  fully  in  HUD's 
direct  contracting  and  in  contracting 
opportunities  generated  by  HUD  grant 
funds.  Too  often,  these  businesses  still 
experience  difficulty  accessing 
information  and  successfully  bidding  on 
Federal  contracts.  HUD  regulations  at  24 
CFR  85.36(e)  require  recipients  of 
assistance  (grantees  cind  subgrantees)  to 
take  all  necessary  affirmative  steps  in 
contracting  for  purchase  of  goods  or 
services  to  assure  that  these 
disadvantaged  firms  are  used  when 
possible.  Affirmative  steps  include: 

(1)  Placing  disadvantaged  firms  on 
solicitation  lists; 

(2)  Assuring  that  disadvantaged  firms 
are  solicited  whenever  they  are 
potential  sources; 

(3)  Dividing  total  requirements,  when 
economically  feasible,  into  smaller  tasks 
or  quantities  to  permit  maximum 
participation  by  disadvantaged  firms; 

(4)  Establishing  delivery  schedules, 
where  the  requirement  permits,  which 
encourage  participation  by 
disadvantaged  firms; 
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(5)  Using  the  services  and  assistance 
of  the  Small  Business  Administration 
and  the  Minority  Business  Development 
Agency  of  the  Department  of  Commerce; 
and 

(6)  Requiring  the  prime  contractor,  if 
subcontracts  are  to  be  let,  to  take  the 
affirmative  steps  listed  in  Sections  (1) 
through  (5)  above. 

(E)  HOPE  VI  grantees  must  comply 
with  section  3  of  the  Housing  and  Urban 
Development  Act  of  1968  (12  U.S.C. 
1701u)  (Economic  Opportvmities  for 
Low-  and  Very  Low-Income  Persons  in 
Connection  with  Assisted  Projects)  and 
its  implementing  regulations  at  24  CFR 
part  135.  Information  about  section  3 
can  be  found  at  HUD's  section  3  Web 
site  at  www.hud.gov/fhe/sec3over.btmI. 

VI.  Grant  Implementation  Requirements 

(A)  Conflict  of  Interest 

(1)  Prohibition.  In  addition  to  the 
conflict  of  intisrest  requirements  in  24 
CFR  part  85,  no  person  who  is  an 
employee,  agent,  consultant,  officer,  or 
elected  or  appointed  official  of  a 
Grantee  and  who  exercises  or  has 
exercised  any  functions  or 
responsibilities  with  respect  to  activities 
assisted  under  a  HOPE  VI  Grant,  or  who 
is  in  a  position  to  participate  in  a 
decision-making  process  or  gain  inside 
information  with  regard  to  such 
activities,  may  obtain  a  financial  interest 
or  benefit  from  the  activity,  or  have  an 
interest  in  any  contract,  subcontract,  or 
agreement  with  respect  thereto,  or  the 
proceeds  thereimder,  either  for  himself 
or  herself  or  for  those  with  whom  he  or 
she  has  family  or  business  ties,  during 
his  or  her  tenure  or  for  one  year 
thereafter. 

(2)  HUD-Approved  Exception. 

(a)  Standara.  HUD  may  grant  an 
exception  to  the  prohibition  in  Section 
(1)  above  on  a  case-by-case  basis  when 
it  determines  that  such  an  exception 
will  serve  to  further  the  purposes  of 
HOPE  VI  and  its  effective  and  efficient 
administration. 

(b)  Procedure.  HUD  will  consider 
granting  an  exception  only  after  the 
Grantee  has  provided  a  disclosiu«  of  the 
nature  of  the  conflict,  accompanied  by: 

(i)  An  assurance  that  there  nas  been 
public  disclosure  of  the  conflict; 

(ii)  A  description  of  how  the  public 
disclosvire  was  made;  and 

(iii)  An  opinion  of  the  Grantee's 
attorney  that  the  interest  for  which  the 
exception  is  sought  does  not  violate 
state  or  local  laws. 

(c)  Consideration  of  Relevant  Factors. 
In  determining  whether  to  grant  a 
requested  exception  under  Section  (b) 
above,  HUD  will  consider  the 
cumulative  effect  of  the  following 
factors,  where  applicable: 


(i)  Whether  the  exception  would 
provide  a  significant  cost  benefit  or  an 
essential  degree  of  expertise  to  the 
Revitalization  Plan  and/or  Demolition 
Activities  that  would  otherwise  not  be 
available; 

(ii)  Whether  an  opportunity  was 
provided  for  open  competitive  bidding 
or  negotiation; 

(iii)  Whether  the  person  affected  is  a 
member  of  a  group  or  class  intended  to 
be  the  beneficiaries  of  the  Revitalization 
Plan  and/or  Demolition  Plan  and  the 
exception  will  permit  such  person  to 
receive  generally  the  same  interests  or 
benefits  as  are  being  made  available  or 
provided  to  the  group  or  class; 

(iv)  Whether  the  affected  person  has 
withdrawn  from  his  or  her  functions  or 
responsibilities,  or  the  decision  making 
process,  with  respect  to  the  specific 
activity  in  question; 

(v)  Whether  the  interest  or  benefit  was 
present  before  the  affected  person  was 
in  a  position  as  described  in  Section  (iii) 
above; 

(vi)  Whether  undue  hardship  will 
result  either  to  the  Grantee  or  the  person 
affected  when  weighed  against  the 
public  interest  served  by  avoiding  the 
prohibited  conflict;  and 

(vii)  Any  other  relevant 
considerations. 

(B)  Written  Code  of  Conduct.  Entities 
subject  to  24  CFR  parts  84  and  85  are 
required  to  develop  and  maintain  a 
written  code  of  conduct  (see  sections 
84.42  and  85.36(b)(3)).  Your  Code  of 
Conduct  must:  prohibit  real  and 
apparent  conflicts  of  interest  that  may 
arise  among  officers,  employees,  or 
agents;  prohibit  the  solicitation  and 
acceptance  of  gifts  or  gratuities  by  your 
officers,  employees,  and  agents  for  their 
personal  benefit  in  excess  of  minimal 
value;  and  outline  administrative  and 
disciplinary  actions  available  to  remedy 
violations  of  such  standards.  If  awarded 
assistance  vmder  this  NOFA,  you  will  be 
required,  prior  to  entering  into  an 
agreement  with  HUD,  to  submit  a  copy 
of  your  Code  of  Conduct  and  describe 
the  methods  you  will  use  to  ensure  that 
all  officers,  employees,  and  agents  of 
yoiu  organization  are  aware  of  your 
Code  of  Conduct.  Failure  to  meet  the 
requirement  for  a  Code  of  Conduct  will 
prohibit  you  from  receiving  an  award  of 
funds  from  HUD. 

(C)  OMB  Circulars  and  Administrative 
Requirements.  You  must  comply  with 
the  following  administrative 
requirements  related  to  the  expenditure 
of  Federal  funds.  OMB  Circulars  can  be 
foimd  at  www.whitebouse.gov/omb/ 
circulars/index.btml.  Copies  of  the  OMB 
Circulars  may  be  obtained  from  EOP 
Publications,  Room  2200,  New 
Executive  Office  Building,  Washington, 


DC  20503,  telephone  (202)  395-7332 
(this  is  not  a  toll  free  number).  The  Code 
of  Federal  Regulations  can  be  found  at 
www.access.gpo.gov/nara/cfr/ 
index.html. 

(1)  Administrative  requirements 
applicable  to  PHAs  are: 

(a)  24  CFR  part  85  (Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State,  Local, 
and  Federally  Recognized  Indian  Tribal 
Governments),  as  modified  by  24  CFR 
941  or  successor  part,  subpart  F,  relating 
to  the  procurement  of  partners  in  mixed 
finance  developments. 

(b)  OMB  Circular  A-87  (Cost 
Principles  for  State,  Local,  and  Indian 
Tribal  Governments); 

(c)  24  CFR  85.26  (audit  requirements). 

(2)  Administrative  requirements 
applicable  to  non-profit  organizations 
are: 

(a)  24  CFR  part  84  (Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  other  Non- 
profit Organizations); 

(b)  OMB  Circular  A-122  (Cost 
Principles  for  Non-Profit  Organizations); 

(c)  24  CFR  84.26  (audit  requirements). 

(3)  Administrative  requirements 
applicable  to  for  profit  organizations 
are: 

(a)  24  CFR  part  84  (Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  other  Non- 
profit Organizations); 

(b)  48  CFR  part  31  (contract  cost 
principles  and  procedures); 

(c)  24  CFR  84.26  (audit  requirements). 
(D)  Labor  Standards.  The  following 

standards  must  be  implemented  as 
appropriate  in  regards  to  HOPE  VI 
grants. 
(1)  Labor  Standards. 

(a)  Davis-Bacon  wage  rates  apply  to 
development  of  any  public  housing 
rental  units  or  homeownership  units 
developed  with  HOPE  VI  grant  funds 
and  to  demolition  followed  by 
construction  on  the  site.  Davis-Bacon 
rates  are  "prevailing"  minimum  wage 
rates  set  by  the  Secretary  of  Labor  that 
all  laborers  and  mechanics  employed  in 
the  development,  including 
rehabilitation  other  than  nonroutine 
maintenance  of  a  public  housing  project 
must  be  paid,  as  set  forth  in  a  wage 
determination  that  must  be  obtained  by 
the  PHA  prior  to  bidding  on  each 
construction  contract.  The  wage 
determination  and  provisions  requiring 
payment  of  these  wage  rates  must  be 
included  in  the  construction  contract. 

(b)  HUD-determined  wage  rates  apply 
to: 

(i)  Operation  (including  nonroutine 
maintenance)  of  revitalized  housing, 
and 
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(ii)  Demolition  followed  only  by 
filling  in  the  site  and  establishing  a 
lawn. 

(2)  Exclusions.  Under  section  12(b)  of 
the  1937  Act.  wage  rate  requirements  do 
not  apply  to  individuals  who: 

(a)  Perform  services  for  which  thev 
volunteered; 

(b)  Do  not  receive  compensation  for 
those  services  or  are  paid  expenses. 
reasonable  benefits,  or  a  nominal  fee  f')r 
the  services;  and 

(c)  Are  not  otherwise  employed  in  the 
work  involved  (24  CFR  part  70). 

(3)  If  other  Federal  programs  are  used 
in  connection  with  your  HOPE  V'l 
activities,  labor  standards  requirements 
applv  to  the  extent  required  by  the  other 
Federal  programs  on  portions  of  the 
project  that  are  not  subject  to  Davis- 
Bacon  rates  under  the  193  7- Act. 

(E)  Lead-Based  Paint  You  must 
comply  with  lead-based  paint 
evaluation  and  reduction  requirements 
as  provided  for  under  the  Lead-Based 
Paint  Poisoning  Prevention  Act  (42 
U.S.C.  4821,  et  seq.)  You  must  also 
complv  with  regulations  at  24  CFR  part 
35,  24  CFR  965.701.  and  24  CFR 
968.110(k.).  as  they  may  be  amended  or 
revised  from  time  to  time.  I'nless 
otherwise  provided,  you  will  be 
responsible  for  lead-based  paint 
evaluation  and  reduction  activities.  The 
National  Lead  Information  Hotline  is  1- 
800-^24-5323. 

(F)  Internet  Access  You  must  have 
access  to  the  Internet  and  provide  HIT) 
with  e-mail  addresses  of  key  staff  and 
contact  people. 

VII.  Environmental  Review 

(A)  Environmental  Review.  HUD 
notification  that  you  have  been  selected 
to  receive  a  HOPE  V'l  grant  constitutes 
only  preliminary  approval  Grant  funds 
may  not  be  released  until  the 
responsible  entity  completes  an 
environmental  review  and  you  submit 
and  obtain  HLT)  approval  of  a  request 
for  release  of  funds  and  the  responsible 
entity's  environmental  certification  in 
accordance  with  24  CFR  part  58  and 
Section  VII  of  this  NOFA  (or  HUD  has 
completed  an  environmental  review 
under  24  CFR  part  50  where  HUD  has 
determined  to  do  the  environmental 
review).  Revitalization  grantees  are 
subject  to  additional  requirements 
found  at  Section  XVII  of  the 
Revitalization  Section  of  this  NOFA. 

(B)  If  you  are  selected  for  funding  and 
an  environmental  review  has  not  been 
conducted  on  the  targeted  site,  the 
responsible  entity,  as  defined  in  24  CFR 
58.2(a)(7).  must  assume  the 
envirorunental  review  responsibilities 
for  projects  being  funded  by  HOPE  VI. 
If  you  object  to  the  responsible  entity 


conduc:ting  the  environmental  review, 
on  the  basis  uf  performance,  timing,  or 
compatibility  of  objectives,  HUD  will 
review  the  facts  anil  determine  who  will 
perform  the  environmental  review.  At 
anv  time.  HUD  may  reject  the  use  of  a 
responsible  entity  to  (.onduct  the 
environmental  review  in  a  particular 
case  on  the  basis  of  performance, 
timing,  or  compatibilitv  of  objectives,  or 
in  a(  (iordance  with  24  CFR  58.77(d)(1). 
if  d  responsible  entitv  objects  to 
performing  an  environmental  review,  or 
if  HUD  determines  that  the  responsible 
entitv  should  nut  perform  the 
environmental  review.  Hl!D  may 
designate  another  responsible  entity  to 
(  ondu(  t  the  review  or  may  itself 
( :onduc:t  the  'Environmental  review  in 
dc:i  ordance  with  the  provisions  of  24 
(TR  part  50.  You  must  provide  any 
documentatitm  to  the  responsible  entity 
(or  HUD.  where  applicable)  that  is 
needed  to  perforin  the  environmental 
review. 

(C)  If  you  are  selected  for  funding,  you 
must  have  a  Phase  I  environmental  site 
assessment  completed  in  accordance 
with  the  American  .Societv  for  Testing 
and  Material  (ASTM)  Standards  E  1527- 
900.  as  amended,  for  each  affected  site. 
A  Phase  I  as.sessment  is  required 
vvh^'ther  the  environmental  review  is 
completed  under  24  CFR  part  50  or  24 
CFR  part  58  The  results  of  the  Phase  I 
assessment  must  bt  included  in  the 
documents  that  must  be  provided  to  the 
responsible  entity  (or  HUD)  for  the 
environmental  review.  If  the  Phase  I 
assessment  re(.ognizes  environmental 
concerns  or  if  the  results  an^ 
inconclusive,  a  Phase  II  environmental 
site  assessment  will  be  required. 

(D)  You  mav  not  undertake  any 
actions  with  respect  to  the  project  that 
are  choice-limiting  or  could  have 
environrnentallv  adverse  effects, 
including  demolishing,  acquiring, 
rehabilitating,  converting,  leasing, 
repairing,  or  constructing  property 
proposed  to  be  assisted  under  this 
NCOFA,  and  you  mav  not  commit  or 
expend  HUD  or  local  funds  for  these 
activities,  until  HUD  has  approved  a 
Request  for  Release  of  Funds  following 
a  responsible  entity's  environmental 
review  under  24  (iP'R  part  58.  or  until 
HL'D  has  completed  an  environmental 
review  and  given  approval  for  the  action 
under  24  CFR  part  50.  In  addition,  you 
must  carrv  out  anv  mitigating/remedial 
measures  required  bv  the  Responsible 
Entitv  (or  HUD)   If  a  remediation  plan, 
where  required,  is  not  approved  by  HUD 
and  a  fullv-funded  contract  with  a 
(jualified  lontractor  licenseil  t(j  perform 
the  requireil  type  of  remediatiim  is  not 
executed.  HUD  reserves  the  right  to 
determine  that  the  grant  is  in  default. 


(E)  The  costs  of  environmental 
reviews  and  hazard  remediation  are 
eligible  costs  under  the  HOPE  VI 
Program. 

(F)  HUD's  Environmental  Web  site  is 
located  at  http://hudstage.hud.gov/ 

o  ffices/cpd/en  ergyen  virnn  /en  viron  ment/ 
index. cfm 

VIII.  Additional  Governmental 
Requirements 

(A)  The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Number  for  HOPE  VI 
is  14.866.  The  CFDA  is  a  government- 
wide  compendium  of  Federal  programs, 
projects,  services,  and  activities  that 
provide  assistance  or  benefits  to  the 
public. 

(B)  Environmental  Impact.  A  Finding 
of  No  Significant  Impact  with  respect  to 
the  environment  has  been  made  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50  that  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332).  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  during 
regular  business  hours  in  the  Office  of 
the  General  Counsel,  Regulations 
Division,  Room  10276,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW..  Washington,  DC 
20410-0500. 

(C)  Federalism.  Executive  Order 
13132  prohibits,  to  the  extent 
practicable  and  permitted  by  law.  an 
agency  from  promulgating  policies  that 
have  federalism  implications  and  either 
impose  substantial  direct  compliance 
costs  on  State  and  local  governments 
and  are  not  required  by  statute,  or 
preempt  State  law.  unless  the  relevant 
requirements  of  section  6  of  the 
Executive  Order  are  met.  This  NOFA 
does  not  have  federalism  implications 
and  does  not  impose  substantial  direct 
compliance  costs  on  State  and  local 
governments  or  preempt  State  law 
within  the  meaning  of  the  Executive 
Order. 

(D)  Intergovernmental  Review  of 
Federal  Programs.  Executive  Order 
12372  was  issued  to  foster 
intergovernmental  partnership  and 
strengthen  federalism  by  relying  on 
State  and  local  processes  for  the 
coordination  and  review  of  Federal 
financial  assistance  and  direct  Federal 
development.  The  Order  allows  each 
State  to  designate  an  entity  to  perform 
a  State  review  function.  The  official 
listing  of  State  Points  of  Contact  (SPOC) 
for  this  review  process  can  be  found  at: 
v\-ww. whitehouse.gov/omb/grants/ 
spoc.html.  States  that  are  not  listed  on 
the  Web  site  have  chosen  not  to 
participate  in  the  intergovernmental 
review  process,  and  therefore  do  not 
have  a  SPOC.  If  you  are  located  within 
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one  of  those  States,  you  may  send 
applications  directly  to  HUD.  If  your 
State  has  a  SPOC,  you  should  contact 
them  to  see  if  they  are  interested  in 
reviewing  your  application  prior  to 
submission  to  HUD.  Please  make  sure 
that  you  allow  ample  time  for  this 
review  process  when  developing  and 
submitting  your  application. 

(E)  Prohibition  Against  Lobbying 
Activities.  You  are  subject  to  the 
provisions  of  section  319  of  the 
Department  of  Interior  and  Related 
Agencies  Appropriation  Act  for  Fiscal 
Year  1991,  31  U.S.C.  1352  (the  Byrd 
Amendment),  which  prohibits 
recipients  of  Federal  contracts,  grants, 
or  loans  from  using  appropriated  funds 
for  lobbying  the  executive  or  legislative 
branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  You  are  required  to 
certify,  using  the  certification  found  at 
Appendix  A  to  24  CFR  part  87,  that  you 
will  not,  and  have  not,  used 
appropriated  funds  for  any  prohibited 
lobbying  activities.  In  addition,  you 
must  disclose,  using  Standard  Form 
LLL,  "Disclosure  of  Lobbying 
Activities"  (SF  LLL)  any  funds,  other 
than  federally  appropriated  funds,  that 
will  be  or  have  been  used  to  influence 
Federal  employees,  members  of 
Congress,  and  congressional  staff 
regarding  specific  grants  or  contracts.  SF 
LLL  is  included  in  the  HOPE  VI 
Revitalization  application  and  the  Web 
sites  listed  in  Section  (in){D)(2)  of  this 
NOFA.  The  Lobbying  Disclosvu«  Act  of 
1995  (Pub.  L.  104-65),  approved 
December  19, 1995,  repealed  section 
112  of  the  HUD  Reform  Act,  and 
requires  all  persons  and  entities  who 
lobby  covered  executive  or  legislative 
branch  officials  to  register  with  the 
Secretary  of  the  Senate  and  the  Clerk  of 
the  House  of  Representatives  and  file 
reports  concerning  their  lobbjdng 
activities. 

(F)  Documentation  and  Public  Access 
Requirements.  Section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (42 
U.S.C.  3545)  (HUD  Reform  Act)  and  the 
regulations  codified  in  24  CFR  part  4, 
subpart  A,  contain  a  number  of 
provisions  that  are  designed  to  ensure 
greater  accountability  and  integrity  in 
the  provision  of  certain  types  of 
assistance  administered  by  HUD.  On 
January  14,  1992,  HUD  pubUshed  a 
notice  that  also  provides  information  on 
the  implementation  of  section  102  (57 
FR  1942).  The  documentation,  public 
access,  and  disclosure  requirements  of 
section  102  apply  to  assistance  awarded 
under  this  NOFA  as  follows: 

(1)  Documentation  and  public  access 
requirements.  HUD  will  ensure  that 


documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  5-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistemce.  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  in  24  CFR  part  15. 

(2)  Disclosures.  HUD  will  make 
available  for  public  inspection  all  HOPE 
VI  grant  applications  for  five  years 
beginning  not  less  than  30  days 
following  the  grant  award.  Applications 
will  be  made  available  in  accordance 
with  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  HUD's  implementing 
regulations  at  24  CFR  part  5. 

(3)  Publication  of  Recipients  of  HUD 
Funding.  HUD's  regulations  at  24  CFR 
4.7  provide  that  HUD  will  publish  a 
notice  in  the  Federal  Register  to  notify 
the  public  of  all  decisions  made  by  the 
Department  to  provide: 

(i)  Assistance  subject  to  section  102(a) 
of  the  HUD  Reform  Act,  and/ or 

(ii)  Assistance  that  is  provided 
through  grants  or  cooperative 
agreements  on  a  discretionary  (non- 
formula,  non-demand)  basis,  but  that  is 
not  provided  on  the  basis  of  a 
competition. 

(G)  Section  103  of  the  HUD  Reform 
Act.  HUD's  regulations  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a), 
codified  in  24  CFR  part  4,  subpart  B, 
apply  to  this  funding  competition.  The 
regulations  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants.  HUD  employees 
involved  in  the  review  of  applications 
and  in  the  making  of  funding  decisions 
are  limited  by  the  regulations  from 
providing  advance  information  to  any 
person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  ft-om  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  24  CFR  part  4. 
Applicants  or  HUD  employees  who 
have  ethics  related  questions  should 
contact  the  HUD  Ethics  Law  Division  at 
(202)  708-3815.  (This  is  not  a  toll-free 
number.)  HUD  employees  who  have 
specific  program  questions  should 
contact  the  appropriate  field  office 
counsel,  or  Headquarters  counsel  for  the 
program  to  which  the  question  pertains. 


(H)  Paperwork  Reduction  Act 
Statement.  The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520),  and 
assigned  OMB  control  number  2577- 
0208.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  displays  a  valid 
control  number. 

(I)  Delinquent  Federal  Debt. 
Consistent  with  the  purpose  and  intent 
of  31  U.S.C.  3720B  and  28  U.S.C. 
3201(e),  no  award  of  Federal  funds  shall 
be  made  to  an  applicant  who  has  an 
outstanding  Federal  debt  until:  (a)  The 
delinquent  account  is  paid  in  full:  (b)  a 
negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received:  or  (c)  other  arrangements 
satisfactory  to  the  Department  of 
Housing  and  Urban  Development  are 
made  prior  to  the  deadline  submission 
date. 

(J)  Pre-Award  Accounting  System 
Survey.  HUD  may  arrange  for  a  pre- 
award  accoimting  system  svirvey  of  the 
applicant's  financial  management 
system  in  cases  where  the 
recommended  applicant  has  no  prior 
Federal  support,  the  applicant  is 
considered  a  high  risk  based  upon  past 
performance  or  financial  management 
findings.  HUD  will  not  make  an  award 
to  any  applicant  who  does  not  have  a 
financial  management  system  that  meets 
Federal  standards. 

(K)  False  Statements.  A  false 
statement  in  an  application  is  grounds 
for  denial  or  termination  of  an  award 
and  possible  punishment  as  provided  in 
18  U.S.C.  1001. 

(L)  Name  Check  Review  Process. 
Applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  matters  that 
significantly  reflect  on  the  applicant's 
management  and  financial  integrity,  or 
if  key  individuals  have  been  convicted 
or  are  presently  facing  criminal  charges. 
If  the  name  check  reveals  significant 
adverse  findings  that  reflect  on  the 
business  integrity  or  responsibility  of 
the  recipient  and/ or  key  individuals, 
HUD  reserves  the  right  to:  (a)  Deny 
funding  or  consider  suspension/ 
termination  of  an  award  immediately  for 
cause;  (b)  require  the  removal  of  any  key 
individual  from  association  with 
maiiagement  of  and/or  implementation 
of  the  award;  and  (c)  make  appropriate 
provisions  or  revisions  with  respect  to 
the  method  of  payment  and/or  financial 
reporting  requirements. 

(M)  Executive  Order  13202. 
Preservation  of  Open  Competition  and 
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Government  Neutrality  Towdrds 
Government  Contractors'  Labor 
Relations  on  Federal  and  Federal Iv 
Funded  Construction  Projects. 
Compliance  with  Hl'D  regulations  at  24 
CFR  5.108  implementing  E.xecutive 
Order  13202  is  a  condition  of  receipt  of 
assistance  under  this  NOFA. 
Subgrantees  are  considered  recipients  of 
financial  assistance  for  [)urpf)ses  of 
§5.108. 

(N)  Procurement  of  Recovered 
Materials.  State  agenc  ies  and  agencies  of 
a  political  subdivision  of  a  state. 
including  PHAs.  that  are  using 
assistance  under  this  NOFA  for 
procurement,  and  anv  person 
contracting  with  such  agenc:y  with 
respect  to  work  performed  under  an 
assisted  contract,  must  complv  with  the 
requirements  of  section  5002  of  the 
Solid  Waste  Disposal  Act,  as  amended 
bv  the  Resource  Conservation  and 
Recoverv  Act.  In  accordance  with 
section  6002,  these  agencies  and 
persons  must  procure  items  iesignated 
in  guidelines  of  the  Environmental 
Protection  Agenc  y  at  40  CFR  part  247 
that  contain  the  highest  perc  entage  of 
recovered  materials  practicable, 
consistent  with  maintaining  a 
satisfactorv  level  of  c:onipetition,  where 
the  purchase  price  of  the  item  exceeds 
SlO.OOO  or  the  quantity  acquired  in  the 
preceding  fiscal  year  exceeded  SlO.OOO; 
must  procure  solid  waste  management 
services  in  a  manner  that  inaxiinizes 
energv  and  resource  recovery;  and  must 
have  established  an  affirmative 
procurement  program  for  procurement 
of  recovered  materials  identified  in  the 
EPA  guidelines. 

(of  31  U.S.C.  1552.  In  ac  cordam  e 
with  this  statute,  all  FY  2003  HOPE  \1 
funds  must  be  expended  by  September 
30.  2009.  Any  funds  that  are  not 
expended  by  that  date  will  be  (  am  elled 
and  recaptured  by  the  Treasurv.  and 
thereafter  will  not  be  avail.ible  for 
obligation  or  expenditure  tor  an\ 
purpose. 

Dated.  October  14.  200.3 
Michael  Liu. 

Assistant  Serrpfan'  for  Public  and  Indian 
Housing. 

HOPE  VI  Revitalization  Grants  Section 

The  Revitalization  Clrants  Section  of  the 
HOPE  VT  NOF.^  contains  information  that 
applies  to  the  HOPE  \'I  Revitalization 
Program.  Unless  otherwise  noted.  ciUiions 
refer  to  the  HOPE  V'l  Revitalization  Grants 
Section 

/.  Eligible  Revitalization  Activities 

HOPE  VI  Revitalization  grants  mav  be 
used  for  activities  to  carry  out 
revitalization  programs  for  severely 
distressed  public  housing  in  accordance 


with  section  24(d)  (d  the  I  :.S.  Housing 
Act  of  m37  Act  (1437  Act). 
Revitalization  activities  approved  bv 
HI  'D  must  be  conducted  in  accordance 
with  the  reiiuirements  of  this  NOFA 

(.•\)  Relocation,  ini  hiding  reasimable 
moving  exfienses,  for  residents 
displa(;ed  as  a  result  of  the  revitalization 
of  the  project.  See  sccticm  IX  nf  this 
NOFA  for  relocatiiin  re(iuiremeiits 

(B)  nemolition  nf  dwelling  units  and 
niindvvelliii>4  t.ii  ilities.  Ill  whide  or  in 
[)art 

1  1 J  Demiditioii  IS  not  ,1  recpiired 
elfint'iit  (jf  a  HOPf:  \1  Revitalization 
Plan. 

(2)  You  may  not  i  .irrv  out.  nor  permit 
others  to  (  arrv  out.  the  demolition  of  the 
Project  or  ,in\  portion  of  the  Project 
until  HI  'H  approves,  m  writing,  one  ot 
the  following 

(a)  Information  in  vour  HOPE  \'I 
Revit.ilizatioii  .Applii  ation.  along  with 
Supplemental  Subinissioii.s  requested  bv 
HUD  after  the  award  of  the  grant  and  a 
Request  for  Release  of  Funds  submitted 
in  acc;ordanc;e  with  24  CFR  part  58. 
Section  24(g)  of  the  1937  Act  provides 
that  severelv  distressed  public  housing 
demolished  pursu.iiit  to  a  Revitalization 
Plan  is  not  required  to  be  approved  bv 
a  demidition  .ipiilication  under  se(  tion 
18  of  the  1937  Act  or  regulations  at  24 
CFR  [lart  970.  If  vmi  do  not  receive  a 
HOPE  \'I  Ki'vitaliz.ition  grant,  the 
information  in  \our  applu  ation  will  not 
bt!  used  to  pro(  es.s  ,i  re(|uest  lor 
demolition. 

(h)  A  demoiitioii  a[)pli(  ation  under 
section  18  id  the  19, t7  Ac  t    While  a 
section  18  approval  is  not  required  by 
HOPE  VI  demolition,  vou  will  not  have 
to  wait  for  demolition  approval  through 
vour  Supplemental  Submissions,  as 
described  in  section  (a)  above;  or 

(c)  A  Section  202  Mandatory 
Cfmversion  Plan,  in  coiiqiliance  with 
regulations  at  24  CFR  part  971  and  other 
applicable  HUD  requirements,  if  the 
projec:t  is  subject  to  Mandatory 
Cionversion  (Section  202  of  the  Omnibus 
(ionsolid.ited  Rescissions  and 
Appropriatiims  Act  of  1996  Pub.  L.  104- 
134.  approved  on  April  26.  1996),  A 
Mandatorx'  (Conversion  Plan  ccmcerns 
the  removal  of  a  public  housing  project 
from  a  PHA's  inventory, 

(C)  Disposition  of  a  severely 
distressed  public  hiuising  site,  by  sale  or 
lease,  in  whole  or  in  part,  in  accordance 
with  section  18  of  the  1937  Ac:t  and 
implementing  regulations  at  24  CFR  part 
970.  A  lease  of  one  vear  or  more  that  is 
not  incident  to  the  normal  operation  of 

a  Project  is  considered  to  be  a 
disposition  that  is  subject  to  section  18 
of  the  1937  Alt. 

[D)  Rehabilitation  and  phvsical 
improvement  ot  public  housing  and/or 


community  faeulities  primarily  intended 
to  facilitate  the  delivery  of  community 
and  supportive  services  for  residents  of 
the  Project  and  residents  of  off-site 
replacement  housing,  in  accordance 
with  24  CFR  968.112(b).  (d).  (e).  and  (g)- 
(o)  and  24  CFR  968.130  and  968.135(b) 
and  (d)  or  successor  ri?gulations.  as 
applicable. 

(E)  Development. 

(1)  For  any  standard  (non-mixed 
finance)  public  housing  development 
activitv,  (whether  on-site  reconstruc:tion 
or  off-site  development),  you  must 
obtain  HUD  approval  of  a  standard 
development  proposal  submitted  under 
24  CFR  part  941  (or  successor  part), 

(2)  For  mixed-finance  housing 
development,  you  must  obtain  HUD 
approval  of  a  Mixed  Financ:e  Proposal, 
submitted  under  24  CFR  part  941. 
subpart  F  (or  successor  part  and 
subpart). 

(3)  For  new  construc^tion  of 
c:ommunitv  facilities  primarily  intended 
to  facilitate  the  delivery  of  community 
and  supportive  services  for  residents  of 
the  Project  and  residents  of  off-site 
replacement  housing,  you  must  c;omply 
with  24  CFR  part  941  (or  successor 
part).  Information  required  for  this 
activitv  must  be  inc;luded  in  either  a 
Standard  or  Mixed  Finance 
Development  Proposal,  as  applicable. 

(F)  Homeownership  Activities. 

( 1 )  For  homeownership  replacement 
units  developed  under  a  Revitalization 
Plan,  you  must  obtain  HUD  approval  of 
a  homeownership  proposal.  The 
homeownership  proposal  must  be 
consistent  with  the  80  percent  of  Area 
Median  Income  (AMI)  limitations  and 
anv  other  applicable  provisions  under 
the  1937  Act.  (HUD  publishes  AMI 
tables  for  each  family  size  in  each 
localitv  annually.  The  income  limit 
tables  can  be  found  at 

u-wiv  huduser.org/datasets/il/fmrOl/ 
index. html).  See  Section  XI(D)  of  this 
NOFA  (mixed-income  communities)  for 
more  information  about  homeownership 
housing.  Your  homeownership  proposal 
must  conform  to  either: 

(a)  Sec:tion  24(d)(l)([)  of  the  1937  Act; 
or 

(b)  Section  32  of  the  1937  Act  (see  24 
CFR  906).  Additional  information  on 
this  option  may  be  found  at; 
wwiv.hud  gov/offices/pih/centers/sac/ 
honieownership. 

(2)  Assistance  may  include: 

(a)  Downpayment  or  closing  cost 
assistance; 

(b)  Provision  of  second  mortgages: 
and/or 

(c)  Construction  or  permanent 
financing  for  new  construction, 
acquisition,  or  rehabilitation  costs 
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related  to  homeownership  replacement 
units. 
(G)  Acquisition. 

(1)  Rental  Units.  For  acquisition  of 
rental  units  in  existing  or  new 
apartment  buildings,  single  family 
subdivisions,  etc.,  with  or  without 
rehabilitation,  for  use  as  public  housing 
replacement  units,  you  must  submit  a 
Development  Proposal  in  accordance 
with  CFR  part  941.304  (conventional 
development)  or  24  CFR  941.606  (mixed 
finance  development). 

(2)  Land  for  Off-Site  Replacement 
Units.  For  acquisition  of  land  for  public 
housing  or  homeownership 
development,  you  must  comply  with  24 
CFR  part  941  or  successor  part. 

(3)  Land  for  Economic  Development- 
Related  Activities. 

(a)  You  may  use  HOPE  VI  grant  funds 
to  acquire  land  for  economic 
development-related  activities  if  those 
activities  specifically  promote  the 
economic  self-sufficiency  of  residents. 

(b)  With  HUD  approval,  you  may  also 
use  HOPE  VI  grant  funds  for  limited 
infrastructure  and  site  improvements 
associated  with  developing  retail, 
commercial,  or  office  facilities,  such  as 
rough  grading  and  bringing  utilities  to 
(but  not  on)  the  site. 

(c)  You  may  not  use  HOPE  VI  grant 
funds  to  pay  hard  construction  costs  or 
to  buy  equipmentj^or  retail,  commercial, 
or  non-public  housing  office  facilities. 

(4)  Acquisition  Proposal.  Before  you 
may  undertake  acquisition  activities 
witii  HOPE  VI  or  other  public  housing 
funds,  you  must  submit  an  acquisition 
proposal  to  HUD  that  meets  the 
requirements  of  24  CFR  941.303. 

(H)  Necessary  management 
improvements,  including  transitional 
security  activities. 

(I)  Reasonable  costs  for 
administration,  planning,  technical 
assistance,  and  fees  and  costs,  as 
established  by  HUD  guidance  and 
policies  regarding  cost  controls.  These 
costs  are  limited  to  the  costs  of 
implementing  the  Revitalization  Plan,  as 
specifically  approved  by  HUD,  such  as 
fees  for  architectural  and  engineering 
work,  program  management  (if  any),  and 
reasonable  legal  fees.  See  Section 
111(C)(3)  for  soft  development  costs 
guidelines. 

(J)  Commimity  and  Supportive 
Services  (CSS).  The  CSS  Component  of 
the  HOPE  VI  Program  encompasses  all 
activities  that  are  designed  to  promote 
upward  mobility,  self-sufficiency,  and 
improved  quality  of  life  for  the  residents 
of  the  public  housing  project  involved. 
The  CSS  Component  is  described  in 
Section  Vin  of  this  NOFA. 

(K)  Leveraging  other  resources, 
including  additional  housing  resources, 


supportive  services,  job  creation,  and 
other  economic  development  uses  on  or 
near  the  project  that  will  benefit  future 
residents  of  the  site. 

//.  Summary  of  Threshold  Requirements 

(A)  The  following  are  summary 
descriptions  of  threshold  requirements 
that  must  be  met  in  order  for  a  HOPE 
VI  Revitalization  application  to  be 
considered  for  funding.  These  threshold 
requirements  are  described  in  more 
detail  at  the  citations  identified  below. 
If  the  application  fails  to  meet  any  one 
of  these  thresholds,  HUD  will  not  rate 
or  rank  the  application,  in  accordance 
with  Section  XIV(B)(5)  of  this  NOFA. 

(B)  Unless  specifically  stated  that  an 
item  is  curable,  the  threshold  items  in 
this  Section  11(B)  are  not  subject  to 
Section  XIV(B)(3)  of  this  NOFA 
regarding  the  correction  of  deficiencies. 

(1)  The  applicant  must  qualify  as  an 
eligible  applicant,  as  defined  in  Section 
IV(A)(1)  of  this  NOFA. 

(2)  HUD  must  receive  the  application 
by  the  deadline  date  and  time,  in 
accordance  with  Section  III(B)  of  the 
General  Section  of  this  NOFA. 

(3)  Standard  certifications  must  be 
submitted  in  accordance  with  Section 
Xni(A)(4)  of  this  NOFA.  Deficiencies  for 
this  item  are  curable,  in  accordance 
with  Section  XIV(B)(3)  of  this  NOFA. 

(4)  The  application  must  include  a 
certification  by  a  third  party 
professional  that  the  proposed  costs 
meet  the  requirements  of  Section  III(C) 
of  this  NOFA.  Deficiencies  for  this  item 
are  curable,  in  accordance  with  Section 
XIV(B)(3)  of  this  NOFA. 

(5)  In  accordance  with  Section 
111(D)(1)  of  this  NOFA,  each  applicant 
may  submit  only  one  HOPE  VI 
Revitalization  application. 

(6)  If  an  application  proposes  to 
revitalize  more  than  one  severely 
distressed  public  housing  project,  those 
projects  must  meet  the  requirements  of 
Section  ni(D)(3)  of  this  NOFA. 

(7)  If  an  application  proposes  to 
revitalize  a  severely  distressed  scattered 
site  project,  the  project  must  meet  the 
requirements  of  Section  ni(D)(4)  of  this 
NOFA. 

(8)  An  application  may  not  request 
HOPE  VI  Revitalization  grant  funds  to 
revitalize  units  that  were  funded  by  an 
existing  HOPE  VI  Revitalization  grant, 
in  accordance  with  Section  ni(D)(6)  of 
this  NOFA. 

(9)  If  an  application  proposes  to  use 
HOPE  VI  Revitalization  funds  to 
develop  market  rate  units  or  affordable 
units  which  do  not  qualify  as 
replacement  imits  in  accordance  with 
Section  111(D)(7)  of  this  NOFA,  the  entire 
application  will  be  disqualified. 


(10)  If  applicable,  the  application 
must  meet  the  requirements  of 
separability,  as  described  in  Section 
III(D)(11)  of  this  NOFA. 

(11)  If  an  applicant  has  been 
designated  as  troubled,  it  must  meet  the 
requirements  of  Section  IV(A)(1)  of  this 
NOFA. 

(12)  An  applicant  must  have  obligated 
at  least  90  percent  of  its  FY  1999-2001 
Capital  Fimds  in  accordance  with 
Section  IV(A)(2)  of  this  NOFA. 

(13)  An  applicant  which  has  one  or 
more  existing  HOPE  VI  Revitalization 
grants  will  be  disqualified  if  it  has  an 
open  Inspector  General  (IG)  or  General 
Accounting  Office  (GAO)  audit  finding 
related  to  the  HOPE  VI  or  Capital  Fund 
Programs  as  of  the  application  due  date, 
in  accordance  with  Section  fV(A)(3)  of 
this  NOFA. 

(14)  An  applicant  must  provide  a 
signed  certification  that  it  has  either 
initiated  competitive  procurement 
procedures  to  select  a  developer  by  the 
application  deadline  date  or  that  it  will 
act  as  its  own  developer,  in  accordance 
with  Section  IV(A)(4)  of  this  NOFA. 
Deficiencies  for  this  item  are  curable,  in 
accordance  with  Section  XIV(B)(3)  of 
this  NOFA. 

(15)  An  application  must  include  a 
progTcun  schedule  that,  at  a  minimum, 
reflects  the  timeliness  of  construction 
requirements  of  Section  XVI(C)  of  this 
NOFA,  in  accordance  with  Section 
IV(C). 

(16)  An  application  must  include  a 
signed  certification  that  the  applicant  or 
its  procured  property  manager  will 
implement  the  operation  and 
management  principles  and  policies  in 
accordance  with  Section  IV(A)(5)  of  this 
NOFA.  Deficiencies  for  this  item  are 
curable,  in  accordance  with  Section 
XIV(B)(3)  of  this  NOFA. 

(17)  An  application  must  include  a 
certification  signed  by  an  engineer  or 
architect  that  the  targeted  public 
housing  project  meets  the  definition  of 
severe  physical  distress  in  accordance 
with  Section  V(A)  of  this  NOFA. 
Deficiencies  for  this  item  are  curable,  in 
accordance  with  Section  XIV(BK3)  of 
this  NOFA. 

(18)  An  application  must  include 
commitments  of  resources  in  an  amount 
that  meets  the  match  requirements  of 
Section  VI(A)  of  this  NOFA. 

(19)  An  application  must  include  a 
certification  by  the  applicant  that  a 
resident  training  session  and  public 
meetings  were  held  in  accordance  with 
Section  VII(A)  of  this  NOFA. 
Deficiencies  for  this  item  are  curable,  in 
accordance  with  Section  XIV(B)(3)  of 
this  NOFA. 

(20)  An  application  must  include  a 
certification  that  the  applicant  has 
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completed  a  HOPE  V'l  Revitalization 
Relocation  Plan  and  that  the  Relocation 
Plan  is  in  compliance  with  the  Uniform 
Relocation  Act.  as  described  in  Section 
IX(D)  of  this  NOFA.  Deficiencies  for  this 
item  are  curable,  in  accordance  with 
Section  XIV(B){3)  of  th..  NOFA. 

(21)  An  applicant  must  be  in 
compliance  with  Fair  Housing  and  Civil 
Rights  Laws,  in  accordance  with  Section 
V(A)  of  the  General  Sectif)n  of  this 
NOFA. 

(22)  An  applicant  must  be  in 
compliance  with  any  desegregation  or 
other  court  order  related  to  Fair 
Housing,  in  accordance  with  Section 
V(B)  of  the  General  Section  of  this 
NOFA 

(23)  If  an  application  includes  a 
proposal  to  develop  off-site  replacement 
housing,  the  application  must  include 
evidence  of  site  cor^trol  of  the  proposed 
off-site  locations,  in  accordance  with 
Section  XI(B)(4j  of  this  NOFA. 

(24)  If  an  application  includes  a 
prop(3sal  to  develop  market  rate 
housing,  it  must  include  a  preliminary 
market  assessment  letter,  in  accordance 
with  Section  XI(C)  of  this  NOFA. 
Deficiencies  for  this  item  are  curable,  in 
accordance  with  Section  XIV(B)(3)  of 
this  NOFA. 

(25)  If  vou  are  proposing  to  use  off- 
site  parcels  of  land  for  housing 
development  or  other  uses  that  are 
currentlv  zoned  for  a  purpose  different 
than  the  one  proposed  in  your 
revitalization  plan,  vuur  application 
must  include  a  certification  from  the 
appropriate  local  official  documenting 
that  all  required  zoning  approvals  have 
been  secured  for  such  parcels,  and/or 
the  actual  zoning  approval  document  for 
the  parcel(s),  in  accordance  with 
Section  XI(E)  of  this  NOFA. 

(26)  An  application  must  include  a 
demonstration  of  the  appropriateness  of 
the  proposal,  in  accordance  with 
Section  XII(A)  of  this  NOFA. 

(27)  An  application  must  include  a 
certification  that,  if  awarded  funds 
under  this  NOFA,  the  Grantee  will 
submit  a  copv  of  their  Code  of  Conduct 
which  will  also  describe  the  methods 
thev  will  use  to  ensure  that  all  officers, 
employees,  and  agents  of  their 
organization  are  aware  of  the  Code  of 
Conduct,  in  accordance  with  Section 
VI(B)  of  the  General  Section  of  this 
NOFA.  This  certification  may  be 
provided  in  the  form  of  a  letter 

(28)  Consistent  with  the  purpose  and 
intent  of  31  U.S.C.  3720B  and  28  U.S.C. 
3201(e),  no  award  of  Federal  funds  shall 
be  made  to  an  applicant  who  has  an 
outstanding  Federal  debt  in  accordance 
with  Section  V'III(I)  of  the  General 
Section  of  this  NOFA  HUD  will 


determine  compliance  with  this 
threshold. 

(29)  An  applicant  must  have  a 
financial  management  system  that  meets 
Federal  standards,  in  accordance  with 
Section  VIIl(I)  of  the  General  Section  of 
this  NOFA.  HUD  will  determine 
compliance  with  this  threshold. 

(30)  Applicants  are  subject  to  a  name 
c:heck  review  process,  in  accfirdance 
with  Section  VIIl(L)  of  the  General 
Section  of  this  NOFA.  HUD  will 
determine  compliance  with  this 
threshold 

///.  Revitalization  Grant  Liivitations 

[A]  Grant  Amount  Limitations 

(1)  The  total  amount  vou  may  request 
in  vour  Revitalization  application  is 
limited  to  520  million  or  the  sum  of  the 
amounts  in  Section  111(A)(2),  whichever 
is  lower. 

(2)  Total  Development  Cost  (TDC). 
The  "TDC  Limit"  refers  to  the  maximum 
amount  of  HUD  funding  that  HUD  will 
apiprove  for  development  of  specific 
public  housing  units  in  a  given  location. 
The  TDC  limit  applies  only  to  the  costs 
of  development  of  public  housing  that 
are  paid  directly  with  HUD  public 
housing  funds;  a  PHA  may  (exceed  the 
TDC  limit  using  non-public  housing 
funds  such  as  CDBG.  HOME,  low- 
income  housing  tax  credit  equitv.  etc. 
The  HUD  TDC  Cost  Tables  are  issued  for 
each  calendar  year  for  che  building  type 
and  bedroom  distribution  for  the  public 
housing  replac:ement  units.  Use  the  TDC 
limits  in  effect  at  the  time  this  HOPE  VI 
NOFA  is  published  when  making  your 
TDC  calculations  (24  CFR  941.  final  rule 
published  in  the  Federal  Register  on 
December  10.  2002.  The  TDC  final  rule 
may  be  found  in  the  Federal  Register, 
Vol.  67,  No.  237.  76096  and  on  the 
HOPE  VI  Web  site). 

(a)  The  total  cost  of  development, 
including  relocation  costs,  is  limited  to 
the  sum  of: 

(i)  HUD's  TDC  limits  up  to  100 
percent  of  HUD's  published  TDC  limits 
for  the  costs  of  demolition  and  new 
construction,  multiplied  by  the  number 
of  HOPE  VI  public  housing  replacement 
units;  and/or 

(ii)  90  percent  of  the  TDC  limits, 
multiplied  bv  the  number  of  public 
housing  units  after  substantial 
rehabilitation  and  reconfiguration. 

(b)  The  TD(;  limit  for  a  project  is 
made  up  of  the  following  components: 

(i)  Housing  Cost  Cap  (HCC):  HUD's 
published  limit  on  the  use  of  public 
housing  funds  for  the  cost  of 
constructing  the  public  housing  units, 
which  inc:ludes  unit  hard  costs. 
builder's  overhead  and  profit,  utilities 
from  the  street,  finish  landscaping,  and 


a  hard  cost  contingency.  Estimates 
should  take  into  consideration  the 
Davis-Bacon  wage  rate  requirements  as 
described  in  Section  V1(D)  of  the 
General  Section  of  this  NOFA. 

(ii)  Community  Renewal  (CR);  The 
balance  of  funds  remaining  within  the 
project's  TDC  limit  after  the  housing 
construction  costs  described  in  (i)  above 
are  subtracted  from  the  TDC  limit.  This 
is  the  amount  of  public  housing  funds 
available  to  pay  for  PHA  administration, 
planning,  infrastructure  and  other  site 
improvements,  community  and 
economic  development  facilities, 
acquisition,  relocation,  demolition,  and 
remediation  of  units  to  be  replaced  on 
site,  and  all  other  development  costs. 

(3)  CSS.  You  may  request  an  amount 
up  to  15  percent  of  the  total  HOPE  VI 
grant  to  pay  the  costs  of  CSS  activities, 
as  described  in  Section  VIII(B)  of  this 
NOFA.  These  costs  are  in  addition  to 
[i.e..  excluded  from)  the  TDC 
calculation  in  Section  (2)  above. 

(4)  Demolition  and  Site  Remediation 
Costs  of  Unreplaced  On-site  Units.  You 
ma\'  request  an  amount  necessary  for 
demolition  and  site  remediation  costs  of 
units  that  will  not  be  replaced  on-site. 
This  cost  is  in  addition  to  (i.e..  excluded 
from)  the  TDC  calculation  in  Section  (2) 
above. 

(5)  Extraordinary'  Site  Costs. 

(a)  You  may  request  a  reasonable 
amount  to  pay  extraordinary  site  costs, 
which  are  construction  costs  related  to 
unusual  pre-existing  site  conditions  that 
are  incurred,  or  anticipated  to  be 
incurred.  If  such  costs  are  significantly 
greater  than  those  typically  required  for 
similar  construction,  are  verified  by  an 
independent,  certified  engineer  or 
architect,  and  are  approved  by  HUD, 
thev  may  be  excluded  from  the  TDC 
calculation  Section  (2)  above. 
Extraordinary  site  costs  may  be  incurred 
in  the  remediation  and  demolition  of 
existing  property,  as  well  as  in  the 
development  of  new  and  rehabilitated 
units.  Examples  of  such  costs  include, 
but  are  not  limited  to:  abatement  of 
extraordinary  environmental  site 
hazards;  removal  or  replacement  of 
extensive  underground  utility  systems; 
extensive  rock  and/or  soil  removal  and 
replacement;  removal  of  hazardous 
underground  tanks;  work  to  address 
unusual  site  conditions  such  as  slopes, 
terraces,  water  catchments,  lakes,  etc.: 
and  work  to  address  flood  plain  and 
other  environmental  remediation  issues. 
Costs  to  abate  asbestos  and  lead-based 
paint  from  structures  are  normal 
demolition  costs.  Extraordinary 
measures  to  remove  lead-based  paint 
that  has  leached  into  the  soil  would 
constitute  an  extraordinarv  site  cost. 
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(b)  Extraordinary  site  costs  must  be 
justified  and  verified  by  a  licensed 
engineer  or  architect  who  is  not  an 
employee  of  the  housing  authority  or 
the  city.  The  engineer  or  architect  must 
provide  his  or  her  license  number  and 
State  of  registration.  An  Extraordinary 
Site  Costs  Certification  is  included  in 
the  HOPE  VI  application.  If  this 
certification  is  not  included  in  the 
application  after  the  ciue  period 
described  in  Section  XIV(B)(3)  of  this 
NOFA,  extraordinary  site  costs  will  not 
be  allowed. 

(B)  Other  Application  Limitations 

You  may  not  use  HOPE  VI 
Revitalization  Grant  funds  to  pay  for 
any  revitalization  activities  carried  out 
on  or  before  the  date  of  the  letter 
announcing  the  award  of  the  HOPE  VI 
Grant. 

(C)  Hard  and  Soft  Development  Costs 
Guidelines 

(1)  Your  projected  hard  development 
costs  must  be  realistic,  developed 
through  the  use  of  technically 
competent  methodologies,  including 
cost  estimating  services,  and 
comparable  to  industry  standards  for  the 
kind  of  construction  to  be  performed  in 
the  proposed  geographic  area. 

(2)  Your  cost  estimates  must  represent 
an  economically  viable  preliminary  plan 
for  designing,  plaiming,  and  carrying 
out  yoiu  proposed  activities  in 
accordance  with  local  costs  of  labor, 
materials,  and  services. 

(3)  Your  projected  soft  costs  must  be 
reasonable  and  comparable  to  industry 
standcirds.  Upon  award,  soft  costs  will 
be  subject  to  HUD's  "Safe  Harbor"  cost 
control  standards.  These  safe  harbors 
provide  specific  limitations  on  such 
costs  as  developer's  fees  (between  9  and 
12  percent),  PHA  administration/ 
consultant  cost  (no  more  than  3  to  6 
percent  of  the  total  project  budget), 
contractor's  fee  (6  percent),  overhead  (2 
percent),  and  general  conditions  (6 
percent).  HUD's  Cost  Control  and  Safe 
Harbor  Standards  can  be  found  on  the 
Grant  Administration  page  of  the  HOPE 
VI  Web  site  at  http://www.hud.gov/ 

u  tilities/in  tercept.  cfm  ?/offices/pih/ 
pmgrams/ph/hope6/grants/admin/ 
safe_harbor.pdf. 

(4)  Threshold:  Your  cost  estimates 
must  be  certified  to  meet  the  standards 
of  Sections  (1)  through  (3)  above  by  an 
independent  cost  estimator,  architect, 
engineer,  contractor,  or  other  qualified 
third  party  professional. 

(5)  If  you  are  eligible  for  funding, 
HUD  will  delete  any  unallowable  items 
from  your  budget  and  may  reduce  your 
grant  accordingly,  except  as  provided  in 


Section  in(D)(7)  of  this  NOFA.  (D)  Site 
and  Unit  Requirements. 

(1)  Threshold:  One  application.  Each 
applicant  may  submit  only  one  HOPE  VI 
Revitalization  application  as  described 
in  this  NOFA.  If  more  than  one 
application  is  submitted  by  a  single 
applicant,  all  applications  will  be 
disqualified. 

(2)  Threshold:  One  Project.  Except  as 
provided  in  Sections  111(D)(3)  and  (4) 
below,  each  application  must  target  one 
severely  distressed  public  housing 
project  (i.e.,  with  one  project  number). 

(3)  Threshold:  Contiguous  Projects. 
Each  application  may  request  funds  for 
more  than  one  project  if  those  projects 
are  immediately  adjacent  to  one  another 
or  within  a  quarter-mile  of  each  other. 
If  you  include  more  than  one  project  in 
your  application,  you  must  provide  a 
map  that  clearly  indicates  that  the 
projects  are  within  a  quarter-mile  of 
each  other.  If  HUD  determines  that  they 
are  not,  your  application  will  be 
ineligible  for  funding. 

(4)  Threshold:  Scattered  Site  Projects. 
Your  application  may  request  funds  to- 
revitalize  a  scattered  site  public  housing 
project.  The  sites  targeted  in  an 
application  proposing  to  revitalize 
scattered  sites  (regardless  of  whether  the 
scattered  sites  are  ujder  multiple 
project  numbers)  must  fall  within  an 
area  with  a  one-mile  radius.  You  may 
identify  a  larger  site  if  you  can  show 
that  all  of  the  targeted  scattered  site 
units  are  located  within  the  hard  edges 
(e.g.,  major  highways,  railroad  tracks, 
lakeshore,  etc.]  of  a  neighborhood.  If 
you  propose  to  revitalize  a  project  that 
extends  beyond  a  one-mile  radius  or  is 
otherwise  beyond  the  hard  edges  of  a 
neighborhood,  your  application  will  be 
ineligible  for  funding. 

(5)  Number  of  Units.  You  may  request 
funds  for  as  few  or  as  many  units  as  you 
wish  in  your  application.  HUD  will 
review  requests  to  revitalize  projects 
with  small  numbers  of  units  on  an  equal 
basis  with  those  with  large  numbers  of 
units. 

(6)  Threshold:  Previously-funded 
Sites.  You  may  submit  a  Revitalization 
application  that  targets  a  project  that  is 
being  revitalized  or  replaced  under  an 
existing  HOPE  VI  Revitalization  grant. 
However,  you  may  not  apply  for  new 
HOPE  VI  Revitalization  funds  for  units 
in  that  project  that  were  funded  by  the 
existing  HOPE  VI  Revitalization  grant  or 
other  HUD  funds,  even  if  those  funds 
are  inadequate  to  pay  the  costs  to 
revitalize  or  replace  all  of  the  targeted 
units.  For  example,  if  a  project  has  700 
units  and  you  were  awarded  a  HOPE  VI 
Revitalization  grant  or  other  HUD  public 
housing  funds  to  address  300  of  those 
units,  you  may  submit  an  FY  2003 


HOPE  VI  Revitalization  application  to 
revitalize  the  remaining  400  units.  You 
may  not  apply  for  funds  to  supplement 
work  on  the  original  300  units.  If  you 
request  funds  to  revitalize  units  or 
buildings  that  have  been  funded  by  an 
existing  HOPE  VI  Grant  or  other  HUD 
funds,  your  application  will  be 
ineligible  for  funding. 

(7)  Threshold:  HOPE  VI  funds  may 
not  be  used  to  develop  market  rate  units 
or  affordable  housing  units  which  do 
not  qualify  as  public  housing  or 
homeownership  replacement  units. 

(8)  Replacement  Units.  Under  fhis 
HOPE  VI  NOFA,  a  HOPE  VI 
Replacement  unit  shall  be  deemed  to  be 
any  combination  of  public  housing 
rental  units,  eligible  homeownership 
units  under  section  24(d)(l)(J)  of  the 
1937  Act.  and  Housing  Choice  Voucher 
assistance  that  does  not  exceed  the 
number  of  units  demolished  and/or 
disposed  of  at  the  targeted  severely 
distressed  public  housing  project. 

(9)  Access  to  Services.  For  both  on- 
site  and  any  off-site  units,  your  overall 
Revitalization  Plan  must  result  in 
increased  access  to  municipal  ser\'ices, 
jobs,  mentoring  opportunities, 
transportation,  and  educational 
facilities;  i.e.,  the  physical  plan  and  self- 
sufficiency  strategj'  must  be  well 
integrated  and  strong  linkages  must  be 
established  with  the  appropriate 
Federal,  State,  and  local  agencies,  non- 
profits, and  the  private  sector  to  achieve 
such  access. 

(10)  Universal  Design.  HUD 
encourages  you  to  incorporate  the 
principles  of  universal  design  in  the 
construction  or  rehabilitation  of 
housing,  retail  establishments,  and 
community  facilities,  or  when 
communicating  with  community 
residents  at  public  meetings  or  events. 
Universal  design  is  the  design  of 
products  and  environments  to  be  usable 
bv  all  people,  to  the  greatest  extent 
possible,  without  the  need  for 
adaptation  or  specialized  design.  The 
intent  of  universal  design  is  to  simplify 
life  for  everyone  by  making  products, 
communications,  and  the  built 
environment  more  usable  by  as  many 
people  as  possible  at  little  or  no  extra 
cost.  Universal  design  benefits  people  of 
all  ages  and  abilities.  Examples  include 
designing  wider  doorways,  installing 
levers  instead  of  doorknobs,  and  putting 
bathtub/shower  grab  bars  in  all  units. 
Computers  and  telephones  can  also  be 
set  up  in  ways  that  enable  as  many 
residents  as  possible  to  use  them.  The 
Department  has  a  publication  that 
contains  a  number  of  ideas  about  how 
the  principles  of  Universal  Design  can 
benefit  persons  with  disabilities.  To 
order  a  copy  of  Strategies  for  Providing 


Federal  Register /Vol.  68,  No.  203 /Tuesday,  October  21,  2003 /Notices 


60189 


60188 


Federal  Register /Vol.  68.  No.  203 /Tuesday.  October  21,  2003 /Notices 


Accessibility  and  Visitability  for  HOPE 
VI  and  Mixed  Finance  Homeownership. 
go  to  the  publications  and  resource  page 
of  the  HOPE  VI  Web  site  at  http:// 
v^-HiA. huduser.org/publications/pubasst/ 
strategies.html. 

(11)  Threshold.  Separability.  In 
accordance  with  section  24{j)(2)(A)(v)  of 
the  1937  Act.  if  you  propose  to  target 
only  a  portion  of  a  project  for 
revitalization.  you  must; 

(a)  Demonstrate  to  HUDs  satisfaction 
that  the  severely  distressed  public 
housing  is  sufficiently  separable  from 
the  remainder  of  the  project  of  which 
the  building  is  part  to  make  use  of  the 
building  feasible  for  revitalization.  and 

(b)  Demonstrate  that  the  site  plan  and 
building  designs  of  the  revitalized 
portion  will  provide  defensible  space 
for  the  occupants  of  the  revitalized 
building(s)  and  that  the  properties  that 
remain  will  not  have  a  negative 
influence  on  the  revitalized  buildings(s). 
either  physically  or  socially. 
Separations  may  include  a  road.  berm. 
catch  basin,  or  other  recognized 
neighborhood  distinction. 

I\^.  Capacity' 

(A)  Thresholds 

(1)  Thres/jo/d.  Troubled  Status.  If 
HLTD  has  designated  your  housing 
authoritv  as  troubled  pursuant  to 
section  6(j)(2)  of  the  1937  Act.  HUD's 
Troubled  Agency  Recovery  Centers  will 
use  documents  and  information 
available  to  it  to  determine  whether  vou 
qualify  as  an  eligible  applicant.  In 
accordance  with  section  24(j)  of  the 
1937  Act.  the  term  "applicant"  means: 

(a)  Any  PHA  that  is  not  designated  as 
"troubled"  pursuant  to  section  6(j)(2)  of 
the  1937  .\ct; 

(b)  Any  PHA  for  which  a  private 
housing  management  agent  has  been 
selected,  or  a  receiver  has  been 
appointed,  pursuant  to  section  6{j)(3)  of 
the  1937  Act;  and 

(c)  Any  PHA  that  is  designated  as 
"troubled"  pursuant  to  section  6(j)(2)  of 
the  1937  Act  and  that: 

(i)  Is  designated  as  troubled 
principally  for  reasons  that  will  not 
affect  its  capacity  to  carry  out  a 
revitalization  program; 

(ii)  Is  making  substantial  progress 
toward  eliminating  the  deficiencies  of 
the  agency  that  resulted  in  its  troubled 
status;  or 

(iii)  Is  otherwise  determined  by  HUD 
to  be  capable  of  carrying  out  a 
revitalization  program. 

(2)  Thres/io/d.- Obligation  of  Capital 
Funds.  In  order  to  be  considered  for 
funding,  you  must  have  obligated 
Capital  Fund  amounts  (including  the 
Comprehensive  Improvement 


Assistance  Program  (CIAP)  or 
Comprehensive  Grant  Program  (CGP)  in 
d  timely  manner.  HUD  will  not  consider 
anv  application  from  a  PHA  that  failed 
to  obligate  90  percent  or  more  of  its  FY 
1999.  2000.  and  2001  Capital  Funds  by 
the  applicable  obligation  deadlines,  as 
required  by  section  (9)(j)  of  the  U.S. 
Housing  Act  of  1937.  unless  the  Deputy 
Secretary  has  approved  an  extension. 
HL^D  will  use  LOCCS  to  determine 
c:ompliance  with  the  applicable 
obligation  deadlines.  Replacement 
Housing  Factor  funds  are  not  excluded 
frt)m  the  calculation  of  Capital  Fund 
obligatKjn  rates,  pursuant  to  24  CFR 
905.10(i|.  as  they  are  part  of  the  Capital 
Fund  Program  formula  allocation.  Some 
PHAs  have  executed  Moving  To  Work 
(MTW)  Agreements  that  exempt  the 
PHA  from  the  statutory  Capital  Fund 
obligation  and  expenditure  deadlines. 
Accordingly,  those  PHAs  will  not  be 
subject  to  this  provision. 

(3)  Threshold  Performance  of 
Existing  HOPE  VI  Grantees.  If  an 
applicant  has  one  or  more  existing 
HtiPE  VI  Revitalization  grants,  the 
Department  will  disqualify  such  an 
applicant  if  the  applicant  has  an  open 
Inspector  General  (IG)  or  General 
Accounting  Office  ((JAO)  audit  finding 
related  to  the  HOPE  VI  or  Capital  Fund 
Programs  as  of  the  date  the  application 
is  due  to  HUD 

(4)  Threshold:  Selection  of  Developer. 
In  a  departure  from  previous  years,  in 
order  to  be  selected  for  funding,  you 
must  provide  a  signed  certification  that: 

(a)  You  have  initiated  RFQ 
competitive  procurement  procedures  in 
accordance  with  24  CFR  85.36  and  23 
CFR  941.602(d)  (as  applicable),  but  have 
not  entered  into  a  contract  with  a 
developer  for  your  first  phase  of 
construction  by  the  application  due 
date.  A  developer  is  an  entity  contracted 
to  develop  (and  possibly  operate)  a 
mixed  finance  development  that 
includes  public  housing  units,  pursuant 
to  24  CFR  part  941  subpart  F,  and 
contingent  on  a  satisfactory 
environmental  review  under  24  CFR 
part  58  or  part  50.  under  the  terms  of  a 
HUD-approved  proposal.  A  developer 
most  often  has  an  ownership  interest  in 
the  entity  that  is  established  to  own  and 
operate  the  replacement  units  [e.g.  as 
the  General  Partner  of  a  Limited 
Partnership)   It  is  not  necessarx'  to  have 
executed  a  Master  Development 
Agreement  with  the  selected  developer 
in  order  to  meet  the  threshold.  If  you 
change  developers  after  you  are  selected 
for  funding,  HIJD  reserves  the  right  to 
rescind  the  grant:  or 

(b)  You  will  act  as  your  own 
developer  for  the  proposed  project.  If 
you  change  your  plan  and  procure  an 


outside  developer  after  you  are  selected 
for  funding,  HUD  reserves  the  right  to 
rescind  the  grant. 

(5)  Thres/ioyd:  Operation  and 
Management  Principles  and  Policies. 

(a)  Authority.  Any  HOPE  Vl-fiinded 
activities  at  public  housing  projects  are 
subject  to  statutory  requirements 
applicable  to  public  housing  projects 
under  the  1937  Act,  other  statutes,  and 
the  Annual  Contributions  Contract 
(ACC).  Within  such  restrictions,  HUD 
seeks  innovative  solutions  to  the  long- 
standing problems  of  severely  distressed 
public  housing  projects.  You  may 
request,  for  the  revitalized  project,  a 
waiver  of  HUD  regulations,  subject  to 
statutory  limitations  and  a  finding  of 
good  cause  under  24  CFR  5.110  if  the 
waiver  will  permit  you  to  undertake 
measures  that  enhance  the  long-term 
viability  of  a  project  revitalized  under 
this  program.  HUD  will  assess  each 
request  to  determine  whether  good 
cause  is  established  to  grant  the  waiver. 

(b)  Requirements.  HOPE  VI 
Revitalization  Grantees  will  be  required 
to  develop  Management  Agreements 
that  describe  their  operation  and 
management  principles  and  policies  for 
their  public  housing  units.  In  your 
application,  you  must  provide  a 
certification  that  you  will  ensure  that 
you  and/or  your  procured  property 
manager  have  complied  (to  the  extent 
required)  with  the  provisions  of  24  CFR 
966.3  in  planning  for  the 
implementation  of  the  operation  and 
management  principles  and  policies 
described  below. 

(i)  Rewarding  work  and  promoting 
family  stability  by  promoting  positive 
incentives  such  as  income  disregards 
and  ceiling  rents; 

(ii)  Instituting  a  system  of  local 
preferences  adopted  in  response  to  local 
housing  needs  and  priorities,  e.g.. 
preferences  for  victims  of  domestic 
violence,  residency  preferences,  disaster 
victims; 

(iii)  Encouraging  self-sufficiency  by 
including  lease  requirements  that 
promote  involvement  in  the  resident 
association,  performance  of  community 
service,  participation  in  self-sufficiency 
activities,  and  transitioning  from  public 
housing; 

(iv)  Implementing  site-based  waiting 
lists  for  the  redeveloped  public  housing 
and/or  following  project-based 
management  principles; 

(v)  Instituting  strict  applicant 
screening  requirements  such  as  credit 
checks,  references,  home  visits,  and 
criminal  records  checks; 

(vi)  Strictly  enforcing  lease  and 
eviction  provisions; 

(vii)  Improving  the  safety  and  security 
of  residents  through  the  implementation 
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of  defensible  space  principles  and  the 
installation  of  physical  security  systems 
such  as  surveillance  equipment,  control 
engineering  systems,  etc,-(viii) 
Enhancing  on-going  efforts  to  eliminate 
drugs  and  crime  from  neighborhoods 
through  collaborative  efforts  with 
Federal,  State,  and  local  crime 
prevention  programs  and  entities  such 
as: 

(A)  Local  law  enforcement  agencies; 

(B)  Your  local  United  States  Attorney; 

(C)  The  Weed  and  Seed  Program,  if 
the  targeted  project  is  located  in  a 
designated  Weed  and  Seed  area. 
Operation  Weed  and  Seed  is  a  multi- 
agency  strategy  that  "weeds  out"  violent 
crime,  gang  activity,  drug  use,  and  drug 
trafficking  in  targeted  neighborhoods 
and  then  "seeds"  the  target  area  by 
restoring  these  neighborhoods  through 
social  and  economic  revitalization.  Law 
enforcement  activities  constitute  the 
"weed"  portion  of  the  program. 
Revitalization,  which  includes 
prevention,  intervention,  and  treatment 
services  as  well  as  neighborhood 
restoration,  constitutes  the  "seed" 
element.  HUD  has  provided  the 
Department  of  Justice  with  $10  million 
to  fund  Weed  and  Seed  Strategies  that 
fight  crime  and  drugs  in  public,  Indian, 
and  federally  assisted  housing.  For  more 
information,  see  the  Community  and 
Safety  and  Conservation  Web  site  at 
www.h  u  d.gov/offices/pih/divisions/ 
cscd/. 

{B)  Rating  Factor:  Capacity— 20  Points 
Total 

The  term  "your  Team"  includes  yoiu' 
HOPE  VI  Coordinator  (an  individual 
designated  by  the  PHA  who  may  be  a 
staff  member  or  contractor),  PHA  staff 
who  will  be  involved  in  HOPE  VI  grant 
administration,  and  developer  partners, 
program  managers,  property  managers, 
subcontractors,  consultants,  attorneys, 
financial  consultants,  and  other  entities 
or  individuals  identified  and/or 
proposed  to  carry  out  program  activities. 

(1)  Development  Capacity. 

(a)  Capacity  of  Developer — 6  Points. 

(i)  You  will  receive  6  Points  if: 

(A)  Yoiu  Developer  or  other  Team 
members  have  extensive,  recent  (within 
the  last  five  years),  and  successful 
experience  in  planning,  implementing, 
and  managing  physical  development, 
financing,  leveraging,  and  partnership 
activities  that  are  comparable  in 
character,  scale,  and  complexity  to  your 
proposed  revitalization  activities; 

(B)  You  propose  development  using 
low-income  tax  credits,  and  you,  your 
Developer,  or  other  Team  members  have 
relevant  tax  credit  experience;  and 

(C)  If  homeownership,  rent-to-own, 
cooperative  ownership,  or  other  major 
development  components  are  proposed. 


you,  yoiu'  Developer,  or  other  Team 
members  have  relevant,  successful 
experience  in  development,  sales,  and/ 
or  conversion  activities. 

(ii)  You  will  receive  4  Points  if  your 
Developer  or  other  Team  members  have 
some  but  not  extensive  experience  in 
the  factors  described  above. 

(iii)  You  will  receive  0  Points  if  yoiu 
Developer  or  other  Team  members  do 
not  have  the  experience  described  emd 
the  application  does  not  demonstrate 
that  it  has  the  capacity  to  carry  out  yoiu 
Revitalization  Plan.  You  will  also 
receive  0  Points  if  there  is  inadequate 
information  in  your  application  to  rate 
this  factor. 

(b)  Development  Capacity  of 
Applicant — 6  Points. 

(i)  You  will  receive  6  Points  if: 

(A)  You  have  identified  potential  gaps 
in  your  ciurent  staffing  in  relation  to 
development  activities,  and  you  have 
plans  to  fill  such  gaps,  internally  or 
externally,  in  a  timely  manner  in  order 
to  successfully  implement  yoiu 
Revitalization  Plan; 

(B)  You  have  demonstrated  that 
physical  development  activities  will 
proceed  as  promptly  as  possible 
following  grant  award,  and  you  will  be 
able  to  begin  significant  construction 
within  23  monfiis  of  the  award  of  the 
grant. 

(C)  Threshold:  Your  application  must 
contain  a  program  schedule  that 
provides  a  feasible  plan  to  meet  the 
schedule  requirements  of  Section 
XVI(C)  of  this  NOFA,  with  no 
impediments  such  as  litigation  that 
would  prevent  timely  startup.  The 
program  schedule  must  indicate  the 
date  on  which  the  development 
proposal  for  each  phase  of  the 
revitalization  plan  will  be  submitted  to 
HUD. 

(D)  Your  management  experience  and 
previous  experience  with  development 
activities  demonstrates  that  you  have 
experience  in  overseeing  large  scale 
development,  whether  it  be  in-house  or 
implemented  by  a  private  entity.  In  your 
application,  you  will  describe  the  dollar 
amount  and  timeframe  for  completion  of 
the  project(s);  and 

(E)  As  of  the  HOPE  VI  Revitalization 
application  due  date,  you  do  not  have 
any  outstanding  Comprehensive  Grant, 
Comprehensive  Improvement 
Assistance  Program,  or  Capital  Fund 
Program  IG  audit  findings.  If  you  have 
such  a  finding,  you  cannot  receive  6 
Points. 

(ii)  You  will  receive  4  Points  if  you 
have  had  experience  in  managing  large 
scale  development  in  accordance  with 
the  factors  above,  but  your  experience 
has  not  been  extensive  and/or  your 
projecx(s)  were  not  completed  within 


the  timeframe  originally  established  for 
the  project. 

(iii)  You  will  receive  1  Point  if  your 
application  indicates  that  you  have  had 
little  experience  in  managing  large-scale 
development  projects.  Or,  you  will 
receive  1  Point  if  you  have  experience 
described  in  (i)  or  (ii)  above,  but  have 
an  outstanding  audit  finding  related  to 
the  Comprehensive  Grant  program. 
Comprehensive  Improvement 
Assistance  Program,  or  Capital  Fund 
Program. 

(iv)  You  will  receive  0  Points  if  you 
do  not  demonstrate  any  experience  in 
managing  development  activities,  or  if 
there  is  inadequate  information  in  your 
application  to  rate  this  factor. 

(2)  Capacity  of  Existing  HOPE  VI 
Revitahzation  Grantees.  This  section 
applies  only  to  applicants  that  have 
received  HOPE  VI  Revitalization  grants 
for  fiscal  years  1993-2000.  If  an 
applicant  has  more  than  one  HOPE  VI 
Revitalization  grant,  each  will  be  rated 
separately,  not  averaged,  and  the  highest 
deduction  will  be  made.  Applicants 
with  HOPE  VI  Revitalization  grants  only 
from  FY  2001  or  FY  2002.  or  no  existing 
HOPE  VI  Revitalization  grants  are  not 
subject  to  this  section.  As  indicated  in 
the  following  tables,  up  to  5  Points  will 
be  deducted  if  a  Grantee  has  failed  to 
achieve  adequate  progress  in  relation  to 
cumulative  vmit  production  goals. 
Production  achievement  numbers  will 
be  taken  from  the  quarterly  reporting 
system  for  the  quarter  most  recently 
completed  at  the  time  the  NOFA  is 
published  in  the  Federal  Register. 

Percent  of  unit  production         j     Points 
completed  deducted 

Grants  Awarded  In  FY  1993-1996 


95-100  

90-94  

85-89  

80-84  

75-79  

Less  than  75 


0 
1 
2 
3 

4 
5 


Grants  Awarded  In  FY  1997 


90-100  

80-89  

75-79  

70-74  

65-69  

Less  than  65 


0 
1 
2 
3 
4 
5 


Grants  Awarded  In  FY  1998 


60-100  

70-79  

60-69  

50-59  

40-^9 

Less  than  40 
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Percent  of  unit  production  Points 

completed  deducted 

Grants  Awarded  in  FY  1999 


60-100  

50-59  

40-49  

30-39  

20-29  

Less  than  20 


Grants  Awarded  in  FY  2000 


25-100  

20-24  

15-19  

10-14 

5-9  

"Less  than  5 


(3)  CSS  Program  Capacity— 3  Points. 
You  can  receive  points  for  proper 

demonstration  in  your  application  of 
CSS  Program  capacity.  See  Section 
VIII(B)  of  this  NOFAfor  detailed 
information  on  CSS  activities. 

(a)  You  will  receive  2  Points  if  you 
demonstrate  one  of  the  fullowing.  If  you 
fail  to  demonstrate  one  of  the  fnllovviniJ. 
vou  will  receive  0  points: 

(i)  If  vou  propose  to  carry  out  your 
CSS  Plan  in-house  and  you  have  recent, 
successful  e.xperience  in  planning, 
implementing,  and  managing  the  types 
of  CSS  activities  proposed  in  your 
application,  or 

lii)  If  vou  propose  that  a  member(s)  of 
vour  Team  will  carry  out  your  CSS  Plan, 
that  this  procured  Team  member(s)  has 
the  qualifications  and  experience  to 
plan,  implement,  manage,  and 
coordinate  the  types  of  activities 
proposed,  and/or  that  you  have  a  plan 
for  promptly  hiring  staff  or  procuring  a 
Team  member  to  do  so. 

(b)  If  vou  have  an  existing  HOPE  VI 
grant,  vou  will  receive  1  Point  if  you 
demonstrated  that  your  proposed  CSS 
Team  will  be  adequate  to  implement  a 
new  program  without  weakening  your 
existing  Team.  In  doing  so.  you  must 
describe  how  you  plan  to  accommodate 
or  expand  capacity  to  support  new  or 
changing  services.  If  you  do  not  have  an 
existing  HOPE  VI  Revitalization  grant, 
demonstrate  how  your  current  proposed 
CSS  Team  will  be  adequate  to 
implement  a  new  program  without 
weakening  your  existing  staffing 
structure.  In  doing  so.  you  must 
describe  how  vou  plan  to  accommodate 
or  expand  capacity  to  support  new  or 
changing  services. 

(4)  Property  Management  Capacity — 4 
Points. 

(a)  Property  management  activities 
may  be  the  responsibility  of  the  PHA  or 
another  member  of  the  Team,  which 
may  include  a  separate  entity  that  you 
have  procured  or  will  procure  to  carry 


out  property  management  activities.  In 
vour  application  vou  will  describe  the 
number  of  units  and  the  conditicm  of  the 
units  currently  managed  by  you  or  your 
property  manager,  your  annual  budget 
for  those  activities,  and  any  awards  or 
recognition  that  you  or  your  property 
manager  have  received. 

(b)  Past  Property  Management 
Experience — 3  Points. 

(i)  You  will  receive  3  Points  if;  You 
or  your  property  manager  currently  has 
extensive  knowledge  and  recent  (within 
the  last  five  years),  successful 
experience  in  property  management  of 
the  housing  types  included  in  your 
revitalization  plan.  This  may  include 
market  rate  rental  housing,  public 
housing,  and/or  other  affordable 
housing,  including  rental  units 
developed  with  low-income  housing  tax 
credit  assistance.  If  your  Revitalization 
Plan  includes  cooperatively-owned 
housing,  rent-to-own  units,  or  other 
types  of  managed  housing,  you  must 
demonstrate  recent,  successful 
experience  in  the  management  of  such 
housing  by  the  relevant  member(s)  of 
your  Team 

(ii)  You  will  receive  1  Point  if  your 
application  demonstrates  that  you  or 
your  property  manager  has  some  but  not 
extensive  experience  of  the  kind 
required  for  your  Revitalization  Plan. 

(iii)  You  will  receive  0  Points  if  your 
application  does  not  demonstrate  that 
you  or  your  property  manager  has  the 
capacity  to  manage  your  proposed  plan, 
or  if  there  is  inadequate  information  in 
your  application  to  rate. this  factor. 

(c)  Property  Management  Plan — 1 
Point. 

(i)  You  will  receive  1  Point  if  your 
application  provides  a  detailed 
description  of  the  goals  and  plans  of  you 
or  vour  property  manager  to  administer 
the  following  elements: 
— Property  maintenance; 
— Rent  collection; 
— MTCS  reporting; 

— Site-based  management  experience; 
— Tenant  grievani;es; 
— Evictions; 
— Occupancy  rate; 
— Unit  turnaround; 
— Preventive  maintenance: 
— Work  order  completion; 
— Project-based  budgeting; 
— Management  of  Homeownership  and 

rent -to-own  programs;  and 
— Energy  Audits. 

(ii)  You  will  receive  0  Points  if  there 
is  insufficient  information  in  your 
application  to  rate  this  factor. 

(5)  PHA  Plan— 1  Point. 

(a)  You  will  receive  1  Point  if  you 
demonstrate  that  you  have  incorporated 
the  revitalization  plan  described  in  your 


application  into  your  most  recent  PHA 
Plan  (whether  approved  by  HUD  or 
pending  approval).  In  order  to  qualify  as 
"incorporated."  your  PHA  Plan  must 
indicate  the  intent  to  pursue  a  HOPE  VI 
Revitalization  grant  and  the  public 
h(3using  development  for  which  it  is 
targeted. 

(b)  You  will  receive  0  Points  if  you 
have  not  incorpcrated  the  revitalization 
plan  described  in  your  application  into 
your  PHA  Plan,  or  if  there  is  insufficient 
information  in  your  application  to  rate 
this  factdr. 

V.  Need 

(A)  Threshold:  Severe  Distress 

(1)  The  targeted  public  housing 
project  or  building  in  a  project  must  be 
severely  distressed.  In  accordance  with 
Section  24(j)(2)  of  the  1937  Act,  the  term 
"severely  distressed  public  housing" 
means  a  public  housing  project  (or 
building  in  a  project): 

(a)  That: 

(i)  Requires  major  redesign, 
reconstruction  or  redevelopment,  or 
partial  or  total  demolition,  to  correct 
serious  deficiencies  in  the  original 
design  (including  inappropriately  high 
population  density),  deferred 
maintenance,  physical  deterioration  or 
obsolescence  cf  major  systems,  and 
other  deficiencies  in  the  physical  plan 
of  the  project: 

(ii)  Is  a  significant  contributing  factor 
to  the  physical  decline  of.  and 
disinvestment  by  public  and  private 
entities  in.  the  surrounding 
neighborhood; 

(iii)  (A)  Is  occupied  predominantly  by 
families  who  are  very  low-income 
families  with  children,  are  unemployed, 
and  dependent  on  various  forms  of 
public  assistance;  or  (B)  has  high  rates 
of  vandalism  and  criminal  activity 
(including  drug-related  criminal 
activity)  in  comparison  to  other  housing 
in  the  area: 

(iv)  Cannot  be  revitahzed  through 
assistance  under  other  programs,  such 
as  the  Capital  and  Operating  Funds 
Programs  for  public  housing  under  the 
Act,  or  the  programs  under  sections  9 
and  14  of  the  1937  Act  (as  in  effect 
before  the  effective  date  under  section 
503(a)  of  the  Quality  Housing  and  Work 
Responsibility  Act  of  1998  (Pub.  L.  105- 
276,  approved  October  21.  1998. 
referred  to  as  the  Public  Housing  Reform 
Act),  because  of  cost  constraints  and 
inadequacy  of  available  amounts;  gind 

(v)  In  the  case  of  individual  builHings, 
is  sufficiently  separable  from  the 
remainder  of  the  project  of  which  the 
building  is  part  to  make  use  of  the 
building  feasible  for  revitalization:  or 

(b)  That  was  a  project  described  in 
section  V(A)(l)(a)  that  has  been  legally 
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vacated  or  demolished,  but  for  which 
HUD  has  not  yet  provided  replacement 
housing  assistance  (other  than  tenant- 
based  assistance). 

(2)  For  the  purposes  of  this  threshold, 
Replacement  Housing  Factor  funds  will 
not  be  considered  as  "replacement 
housing  assistance." 

(3)  A  severely  distressed  project  that 
has  been  legally  vacated  or  demolished 
(but  for  which  HUD  has  not  yet 
provided  replacement  housing 
assistance,  other  than  tenant-based 
assistance)  must  have  met  the  definition 
of  physical  distress  as  of  the  day  the 
demolition  application  approval  letter 
was  dated  by  HUD. 

(4)  To  meet  the  severe  distress 
requirement,  you  must  certify  that  the 
public  housing  project  or  building  in  a 
project  targeted  in  yoxii  HOPE  VI 
application  meets  the  definition  of 
severe  distress  provided  in  Section 
V(A)(1).  You  will  make  this  certification 
by  signing  the  HOPE  VI  Revitalization 
Grant  Applicant  Certifications.  The 
certification  form  is  included  in  the 
HOPE  VI  Application  and  is  included  as 
part  of  Appendix  A  to  this  HOPE  VI 
NOFA. 

(5)  In  order  to  certify  to  the  severe 
physical  distress  described  in  Section 
V(A)(l)(a)  of  this  NOFA.  your 
application  must  include  a  certification 
that  is  signed  by  an  engineer  or  architect 
licensed  by  a  State  licensing  board.  The 
license  does  not  need-to  have  been 
issued  in  the  same  State  as  the  severely 
distressed  project.  The  engineer  or 
architect  must  include  his  or  her  license 
number  and  State  of  registration  on  the 
certification.  The  engineer  or  architect 
may  not  be  an  employee  of  the  housing 
authority  or  the  city. 

(B)  Rating  Factor:  Need— 24  Points  Total 

(1)  Need  for  Revitalization:  Severe 
Physical  Distress  of  the  Public  Housing 
Development — 10  Points 

HUD  will  evaluate  the  extent  of  the 
severe  physical  distress  of  the  targeted 
public  housing  development.  If  the 
targeted  units  have  already  been 
demolished,  HUD  will  evaluate  your 
description  of  the  extent  of  the  severe 
physical  distress  of  the  site  as  of  the  day 
the  demolition  application  was 
approved  by  HUD.  You  will  receive 
Points  for  the  following  separate 
subf actors,  as  indicated. 

(a)  You  will  receive  2  Points  if  you 
demonstrate  that  there  are  major 
deficiencies  in  the  project's 
infrastructure,  roofs,  electrical, 
plumbing,  heating  and  cooling, 
mechanical  systems,  settlement,  and/or 
other  deficiencies  in  Housing  Quality 
Standards. 


(b)  You  will  receive  2  Points  if  you 
demonstrate  that  there  are  poor  soil 
conditions,  inadequate  drainage, 
deteriorated  laterals  and  sewers,  and/or 
inappropriate  topography. 

(c)  You  will  receive  3  Points  if  you 
demonstrate  that  the  project  has  at  least 
3  of  the  following  major  design 
deficiencies,  including: 

(i)  Inappropriately  high  population 
density,  room,  and/or  unit  size  and 
configurations; 

(ii)  Isolation; 

(iii)  Indefensible  space; 

(iv)  Significant  utility  expenses 
caused  by  energy  conservation 
deficiencies  that  may  be  documented  by 
an  energy  audit;  and/or 

(v)  Inaccessibility  for  persons  with 
disabilities  with  regard  to  individual 
units,  entrance  ways,  and/or  common 
areas. 

(d)  You  will  receive  3  Points  if  you 
demonstrate  that  there  are  (or  were,  if 
the  site  is  already  demolished)  levels  of 
unmitigated  lead-based  paint,  PCBs, 
mold,  and/or  asbestos  that  make  the  site 
or  a  portion  of  the  site  and  its  housing 
structures  unsuitable  for  residential  use. 

(2)  Need  for  Revitalization:  Impact  of 
the  Severely  Distressed  Site  on  the 
Surrounding  Neighborhood — 3  Points 

HUD  will  evaluate  the  extent  to  which 
the  severely  distressed  public  housing 
project  is  a  significant  contributing 
factor  to  the  physical  decline  of.  and 
disinvestment  by,  public  and  private 
entities  in  the  surrounding 
neighborhood.  In  making  this 
determination,  HUD  will  evaluate  your 
description  of  your  narrative,  crime 
statistics,  photographs  or  renderings, 
socio-economic  data,  trends  in  property 
values,  evidence  of  property 
deterioration  and  abandonment, 
evidence  of  underutilization  of 
surrounding  properties,  and  indications 
of  neighborhood  disinvestment. 

(a)  You  will  receive  3  Points  if  your 
narrative  adequately  demonstrates  that 
the  project  has  a  significant  impact  on 
the  surrounding  neighborhood,  as 
documented  by  each  item  listed  above. 

(b)  You  will  receive  2  Points  if  your 
narrative  demonstrates  that  the  project 
has  a  moderate  impact  on  the 
neighborhood,  and/or  only  some  of  the 
items  listed  above  are  adequately 
documented. 

(c)  You  will  receive  0  Points  if  your 
narrative  does  not  demonstrate  that  the 
project  has  an  impact  on  the 
surrounding  neighborhood,  or  there  is 
inadequate  information  in  your 
application  to  rate  this  factor. 


(3)  Need  for  Funding:  Obligation  of 
Capital  Funds — 8  Points 

HUD  will  evaluate  the  extent  to  which 
you  could  undertake  the  proposed 
revitalization  activities  without  a  HOPE 
VI  grant.  Large  amounts  of  available 
Capital  Funds  indicate  that  the 
revitalization  could  be  carried  out 
without  a  HOPE  VI  grant.  HUD  will  use 
data  from  LOCCS  available  at  the  time 
of  the  grant  application  deadline  date  to 
determine  the  amount  of  unobligated  FY 
199^2002  Capital  Grant  (including 
CIAP  and  CGP)  funds  currently 
available  that  could  be  used  to  earn,-  out 
the  proposed  revitalization  activities. 
Applicants  must  ensure  that  their 
obligation  and  expenditure  information 
was  updated  in  LOCCS  prior  to  the 
application  deadline.  Replacement 
Housing  Factor  funds  are  not  excluded 
from  the  calculation  of  Capital  Fund 
obligation  rates,  pursuant  to  24  CFR 
905.10(i),  as  they  are  part  of  the  Capital 
Fund  Program  formula  allocation. 
Information  provided  in  the  application 
will  not  be  considered,  except  in  the 
case  of  some  moving  to  work  applicants, 
which  are  not  required  to  enter 
obligations  into  LOCCS  in  accordance 
with  their  MTW  agreements.  Those 
PHAS  must  provide  a  certification  of 
their  obligation  rate  in  their  applications 
in  order  to  receive  any  points  for  this 
rating  factor. 

(a)  You  will  receive  8  Points  if  your 
unobligated  Capital  Funds  balance  is  up 
to  20  percent  of  the  amount  of  HOPE  VI 
funds  requested. 

(b)  You  will  receive  6  Points  if  your 
unobligated  balance  is  21-45  percent  of 
the,amount  of  HOPE  VI  funds  requested. 

(c)  You  will  receive  4  Points  if  your 
unobligated  balance  is  46-70  percent  of 
the  amount  of  HOPE  VI  funds  requested. 

(d)  You  will  receive  2  Points  if  your 
unobligated  balance  is  71  to  90  percent 
of  the  amount  of  HOPE  VI  funds 
requested. 

(e)  You  will  receive  0  Points  if  your 
unobligated  balance  is  more  than  90 
percent  of  the  amount  of  HOPE  VI  funds 
requested. 

(4)  Need  for  Affordable  Accessible 
Housing  in  the  Community — 3  Points 

The  applicant  must  demonstrate  the 
need  for  affordable  housing  in  the 
community.  For  purposes  of  this 
competition,  the  need  for  affordable 
housing  in  the  community  will  be 
measured  by  Housing  Choice  Voucher 
program  utilization  rates  and  public 
housing  occupancy  rates,  excluding  the 
public  housing  site  targeted  for 
revitalization.  This  information  must  be 
demonstrated  and  documented  in  your 
application,  as  described  below  and 
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mu.st  be  the  most  recent  information 
available  at  the  time  of  the  application 
deadline.  In  figunni;  the  Housinj^  C^hoicf 
\'ouc;her  utilization  rate,  provide  the 
percentage  of  unit.s  under  lease  out  ot 
the  total  authorized.  In  figuring  the 
public  hou.sing  occupancy  rate,  provide 
the  perc;entage  of  units  oticupied  out  nf 
the  total  in  vour  public  housing 
inventory,  not  including  the  targeted 
public  housing  site.  If  vou  are  a  non- 
MTW  site,  vou  must  use  informcitnm 
cimsistent  with  the  Section  Eight 
Management  Assessment  Program 
i.SEM.AP)  and  or  the  Publi(   Housing 
.\sses>ment  Svsteni  iPH.\,Si 
submissums.  [f  \du  are  an  MTW  site, 
and  do  not  report  into  SEMAP  and  or 
PHAS.  \ou  nuist  demonstrate  vour 
utilizatum  and' or  ocruipancy  rate  using 
similar  methods  and  information 
sourt  es  in  order  to  earn  points  under 
this  rating  factor. 

(a)  >'ou  will  receive  i  Points  if  : 
!ii  The  utilization  rate  of  your 

Housing  (Ihoice  \'oucher  program  is  q:" 
percent  or  higher;  andnr 

(ii)  The  occupancy  rate  of  your  public 
housing  inventory  is  97  percent  or 
higher 

(b)  You  will  receive  2  Points  if: 
(i)  The  utilization  rate  of  vour 

Housing  Choice  Voucher  program  is 
between  95  and  96  perc:ent;  and/or 

(ii)  The  oct  upancy  rate  of  your  public 
housing  inventiir\'  is  betwet-n  9.t  and  4t) 
percent 

(cl  You  will  receive  1  Point  if: 

Ii)  The  utilizatiim  rate  ot  vour 
Housing  (Choice  Voucher  program  i> 
between  93  and  94  percent;  and/or 

(ii)  The  occupancy  rate  of  vour  public 
housing  inventor\  is  between  9,1  and  94 
percent. 

(d)  You  will  receive  0  Point>  if- 

(i)  The  utilization  rate  of  vour 
Housing  Choic  e  X'oucher  prfigram  is  less 
than  93  percent  and/ or 

(ii)  The  occupancy  rate  of  your  public 
housing  in\entor%  is  le^-s  than  91 
percent. 

VI  Mutch  and  Leveraging 

(A)  Match  Requirements 

(1)  Overall  Match.  In  accordance  with 
section  24(c)  of  the  1937  Act,  if  you  are 
selected  tor  funding,  you  must 
supplement  your  HOPE  VI 
Revitalization  grant  with  funds  from 
other  sources  greater  than  or  equal  to  .t 
percent  of  the  HOPE  \'l  funds  provided. 

(2)  Additional  Community  and 
Supportive  Services  (CSS)  Match.  In 
addition  to  supplemental  amounts 
provided  as  Overall  Match  in 
accordance  with  Section  (1)  above,  if 
you  are  selected  for  funding  antf 
propose  to  use  more  than  5  percent  of 


vour  HOPE  VI  grant  for  (^SS  activities 
(vou  may  use  up  to  15  perc:ent  of  your 
grant  for  such  activities),  vou  must 
provide  supplemental  funds  from 
source.s  other  than  HOPE  VI.  for  the 
amount  over  5  percent  of  the  grant  that 
Vou  will  use  for  CSS  activities. 

(  ))  In  acc:ordance  with  sec:tioii  24(c  ]  of 
the  .-\c:t.  for  purposes  of  c:alc:ul.iting  the 
amount  of  iiiatc:hing  funcis  recjuired  by 
Sections  (1)  and  (2).  you  may  include 
amounts  from  other  Federal  sources, 
anv  state  or  loc:al  government  sources, 
anv  private  c:ontribulions.  the  value  ot 
dr)nated  materia!  or  building,  the  value 
of  anv  lease  cm  a  tuiilding,  the  value  of 
the  time  and  ser\  ic:es  c  iintributed  bv 
volunteers,  and  the  v.ilue  of  anv  other 
in  kind  services  or  administrative  costs 
(irovidt'il 

(4)  M.itc  lung  tunds  must  be  dirc^ctly 
applicable  to  tln'  revitalization  of  the 
site  and  the  tr.iiisfonnation  of  the  lives 
of  residents. 

(5)  (Irantees  must  [irovicfe  matching 
funds  whic  h.  cdinbined  witli  HOPE  VI 
funds,  will  enable!  them  to  carry  out 
revitalization  activities,  inc:luding  CSS 
activities   Applicants  must  show  firm 

c  onunitments  in  the  .imoiints  required 
lor  matc:h  in  their  applications  in  order 
to  be  fundtni.  Grantees  will  b<>  recpiired 
to  show  evidenc  e  that  matching 
resource's  were  <ic  tuallv  received  and 
used  tor  then  intendcKl  purposes 
through  quarterly  reports  as  the  project 
proceeds.  .Sourc:es  of  inatc:hing  funds 
may  be  substituted  after  grant  award,  as 
long  as  the  dollar  requirement  is  met. 

(())  tirantees  must  pursue  and  enforce 
anv  c  ommitment  (inc:luding 
c:ominitments  for  serv  ic:t>s)  obtained 
from  anv  public:  or  [irivate  entity  for  any 
I  onlribution  or  commitment  to  the 
[)ro|ec:t  or  surrounding  area  that  was 
used  for  leverage  in  thiur  HOPE  VI 
applications. 

(7)  Threshold:  You  must  provide 
evidenc  e  thai  vou  have  met  vour  match 
reiiuirements  m  the  applic:ation.  This 
means  that  the  amount  of  Overall  Match 
ac:c  epted  bv  Hl'U  must  be  at  least  5 
perc:ent  of  the  total  grant   You  must  also 
meet  the  CSS  Match  Recpiirement  [i.e.. 
you  must  provicie  supplemcintal  funds 
from  sources  other  than  HOPE  VI.  for 
the  amount  ovc>r  5  perc:ent  of  the  grant 
that  vou  will  use  for  CSS  activities).  For 
example,  a  request  for  15  percent  of  the 
grant  for  CSS  would  recjuire  that  tht 
amount  of  funds  over  that  first  5  percent 
be  matched  dollar  for  dollar  (i.e..  a  10 
perc:ent  match  of  other  CSS  resources). 

(B)  Leverage 

Although  related  to  matc:h,  levcirage  is 
strictly  a  rating  factor.  Leverage  consists 
of  firm  commitments  of  funds  and  other 
resources.  HL'D  will  rate  vour 


application  based  on  the  amount  of 
funds  and  other  resources  that  will  be 
leveraged  by  the  HOPE  VI  grant  as  a 
percentage  of  the  amount  of  H{3PE  VI 
funds  requested. 

(C)  Documentation  for  Development  and 
CS.S  Resourcc;s 

In  your  application,  you  will  enter 
tiasit:  information  about  each  resource 
cm  the  appropriate  resource  summary 
form:  Name  of  the  organization 
providing  thc>  resource,  the  dollar  value 
of  thc>  resourc;e,  anci  its  proposed  use. 

(1)  E'or  each  resource  you  list,  you 
wust  provide  a  commitment  document, 
such  as  a  letter,  memorandum  of 
understanding,  agreement  to  participate, 
city  council  resolution,  or  other 
evidence  of  the  resource  to  be 
committed,  vvhich  may  be  subject  to  the 
receipt  of  a  HOPE  VI  Revitalization 
grant.  An  official  cjf  the  organization 
legally  authorized  to  make 
commitments  on  behalf  of  the 
organization  must  sign  the  commitment 
dcicument. 

(2)  Each  commitment  doc:ument  must 
inc:lude  the  dollar  value  and  time 
duration  of  the  commitment  [e.g.. 

Si  I), 000  will  be  provided  each  year  for 
4  years  for  a  total  commitment  of 
540,000).  The  dollar  value  must  be 
c:onsistent  with  the  amount  entered  on 
the  resource  summary  form.  On  the 
form  vou  will  also  enter  the  page 
number  of  vour  application  where  the 
c:cjmmitment  document  is  located. 

(3)  Endorsements  or  general  letters  of 
support  from  organizations  or  vendors 
alone  will  not  count  as  resources  and 
should  not  be  included  in  the 
application  or  on  a  Resources  Summary 
Form. 

(4)  Each  resource  may  be  used  for 
only  one  category:  Development,  CSS, 
Anticipatory,  or  Collateral,  as  described 
below.  Any  resource  listed  in  more  than 
one  category  will  be  disqualified  from 
all  categories, 

(5)  For  CSS  purposes,  include  only 
funds  that  will  be  newly  generated  for 
HOPE  VI  activities,  HUD  will  not  count 
anv  funds  that  have  been  provided 
routinely,  such  as  TANF  payments  or 
funds  that  support  ongoing  CSS-type 
activities.  However,  if  an  existing 
service  provider  significantly  increases 
the  level  of  services  provided  at  the  site, 
the  increased  amount  of  funds  may  be 
counted. 

(6)  Even  though  an  in-kind  CSS 
contribution  may  count  as  a  resource,  it 
may  not  be  appropriate  to  include  on 
the  sources  and  uses  attachment.  Each 
source  on  the  sources  and  uses 
attachment  must  be  matched  by  a 
specific  and  appropriate  use.  For 
example,  donations  of  staff  time  may 
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not  be  used  to  offset  costs  for 
infrastructure. 

(D)  Types  of  Development  Resources 

HUD  seeks  to  fund  mixed-finance 
developments  that  use  HOPE  VI  funds 
to  leverage  the  maximum  amount  of 
other  physical  development  funds, 
particularly  from  private  sources,  that 
will  result  in  revitalized  public  housing, 
other  types  of  assisted  and  market  rate 
housing,  and  private  retail  and 
economic  development.  Types  of 
resources  that  may  be  counted  include: 

(1)  Private  mortgage-secured  loans 
and  other  debt.  Note  the  term  maturity 
expected  and  sources  of  repayment  of 
all  loans. 

(a)  Where  there  is  both  a  construction 
loan  and  a  permanent  take-out  loan,  you 
must  provide  documentation  of  both, 
but  only  the  value  of  the  permanent 
loan  will  be  counted  as  leverage. 

(b)  For  privately  financed 
homeownership  construction  loans, 
acceptable  documentation  of 
construction  loans  will  be  considered  as 
leverage.  Documentation  of  permanent 
financing  is  not  required. 

(c)  If  you  have  obtained  a  construction 
loan  but  not  a  permanent  loan,  the  value 
of  the  acceptably  documented 
construction  loan  will  be  counted  as 
leverage. 

(2)  Insured  loans. 

(3)  Donations  and  contributions. 

(4)  Housing  trust  funds. 

(5)  Net  sales  proceeds  from  a 
homeownership  project.  Downpayments 
from  homebuyers  may  not  be  counted. 

(6)  Funds  committed  to  build  private 
sector  housing  in  direct  connection  with 
the  HOPE  VI  Revitalization  Plan. 

(7)  Tax  Increment  Funding  (TIF). 

(8)  Tax  Exempt  Bonds.  Describe  the 
use  and  term. 

(9)  Other  Federal  Funds.  Other 
Federal  sources  may  also  include  funds 
provided  by  HUD,  except-public 
housing  funds,  such  as  HOPE  VI 
Revitalization  furjds,  HOPE  VI 
Demolition  funds.  Capital  Fund 
Program  funds,  and  proposals  to  use 
operating  subsidy  for  debt  service. 
Though  these  HUD  public  housing 
funds  may  not  be  counted  for  points 
under  this  NOFA,  they  can  be  used  as 
part  of  your  revitalization  plan. 

(10)  Sale  of  Land.  The  value  of  land 
may  be  included  as  a  development 
resource  only  if  this  value  is  a  sales 
proceed.  Absent  a  sales  transaction,  the 
value  of  land  may  not  be  counted. 

(11)  Donations  of  Land.  Donations  of 
land  may  be  counted  as  a  development 
resource,  only  if  the  donating  entity 
owns  the  land  to  be  donated.  Donating 
entities  may  include  a  city,  county, 
church,  community  organization,  etc. 


The  application  must  include 
documentation  of  this  ownership, 
signed  by  the  appropriate  authorizing 
official. 

(12)  Low-Income  Housing  Tax  Credits 
(LIHTC).  Low-Income  Tax  Credits  are 
authorized  by  section  42  of  the  IRS  Code 
■  which  allows  investors  to  receive  a 
credit  against  Federal  tax  owed  in  return 
for  providing  funds  to  developers  to 
help  build  or  renovate  housing  that  will 
be  rented  only  to  lower-income 
households  for  a  minimum  period  of 
years.  There  are  two  types  of  credits, 
both  of  which  are  available  over  a  10- 
year  period:  A  9  percent  credit  on 
construction/rehab  costs,  and  a  4 
percent  credit  on  acquisition  costs  and 
all  development  costs  financed  partially 
with  below-market  Federal  loans  (e.g.. 
tax  exempt  bonds).  Tax  credits  are 
generally  reserved  annually  through 
State  Housing  Finance  Agencies,  a 
directory  of  which  can  be  found  at 
h  ttp  .//m'M'vv'.  n  csba.  org/n  csh  a/pu  blic/ 
statehfadirectory/index.htm.  Only  tax 
sredits  that  have  been  reserved  for  the 
project  will  be  counted  as  development 
leveraging. 

(a)  If  you  propose  to  include  LIHTC 
equity  as  a  development  resource  for 
your  first  phase  of  development,  your 
application  must  include  a  LIHTC 
reservation  letter  from  your  state  or 
local  Housing  Finance  Agency.  This 
letter  must  constitute  a  firm 
commitment  and  can  only  be 
conditioned  on  the  receipt  of  the  HOPE 
VI  grant. 

(b)  If  you  propose  to  include  LIHTC 
equity  as  a  development  resource  for 
phases  of  development  other  than  your 
first  phase,  your  application  must 
include  a  reservation  letter  from  your 
state  or  local  Housing  Finance  Agency 
in  order  to  have  the  tax  credit  amounts 
for  future  phases  counted  as 
development  leveraging. 

(c)  Only  LIHTC  commitments  that 
have  been  secured  as  of  the  application 
deadline  will  be  considered  for  the 
scoring  under  section  VI(H)(1). 

(E)  Sources  of  Development  Resources 

You  must  actively  enlist  other 
stakeholders  who  are  vested  in  and  can 
provide  significant  financial  assistance 
to  your  revitalization  effort.  Sources  of 
resoiurces  that  can  be  used  for  leveraging 
may  include: 

(1)  Public,  private,  and  non-profit 
entities,  including  LIHTC  purchasers; 

(2)  State  and  local  Housing  Finance 
Agencies; 

(3)  Local  governments; 

(4)  The  city's  housing  and/or 
redevelopment  agency  or  other 
comparable  agency.  HUD  will  consider 
this  to  be  a  separate  entity  with  which 


you  are  partnering  if  your  PHA  is  also 
a  redevelopment  agency  or  otherwise 
has  citywide  responsibilities. 

(a)  You  are  strongly  urged  to  seek  a 
pledge  of  Communitv  Development 
Block  Grant  (CDBG)  funds  for 
improvements  to  public  infrastructure 
such  as  streets,  water  mains,  etc.  related 
to  the  revitalization  effort.  CDBG  funds 
are  awarded  by  HUD  by  formula  to  units 
of  general  local  government  and  to 
states,  which  may  then  award  a  grant  or 
loan  to  a  PHA.  a  partnership,  a  non- 
profit organization,  or  other  entity  for 
revitalization  activities,  including  loans 
to  a  project's  for-profit  partnership.  ^-^ 
More  information  about  the  CDBG 
Program  can  be  found  at  \\'\\'w.h ud.gov/ 
offices/cpd/index  .cfm. 

(b)  The  city,  county,  or  State  may 
provide  HOME  funds  to  be  used  in 
conjunction  with  HOPE  VI  funds.  The 
Home  Investment  Partnership  Program 
provides  housing  funds  that  are 
distributed  from  HUD  to  units  of  general 
local  governments  and  states.  Funds 
may  be  used  for  new  construction, 
rehabilitation,  acquisition  of  standard 
housing,  assistance  to  homebuyers.  and 
tenant-based  rental  assistance.  Current 
legislation  allows  HOME  funds  to  be 
used  in  conjunction  with  HOPE  VI 
funds,  but  they  may  not  be  used  in 
conjunction  with  Public  Housing 
Capital  Funds  under  section  9(d)  of  the 
1937  Act.  Information  about  the  HOME 
Program  can  be  found  at:  \^■w^^^.hud.go^■/ 
offices/cpd/affordahlehousing/ 
program  s/h  om  el  in  dex.cfin . 

(5)  Foundations. 

(6)  Government  Sponsored 
Enterprises  such  as  the  Federal  Home 
Loan  Bank,  Fannie  Mae,  and  Freddie 
Mac. 

(7)  HUD  and  other  Federal  agencies. 

(8)  Financial  institutions,  banks,  or 
insurers. 

(9)  Other  private  hinders. 

(F)  Types  of  CSS  Resources 

HUD  seeks  to  fund  mixed-finance 
developments  that  use  HOPE  VI  funds 
to  leverage  the  maximum  amount  of 
other  resources  to  support  CSS  activities 
in  order  to  ensure  the  successful 
transformation  of  the  lives  of  residents 
and  the  sustainability  of  the  revitalized 
public  housing  development. 
Leveraging  scarce  HOPE  VI  CSS  funds 
with  other  funds  and  services  is  critical 
to  the  sustainability  of  CSS  activities  so 
that  they  will  continue  after  the  HOPE 
VI  funds  have  been  expended. 

Commitments  of  funding  or  in-kind 
services  related  to  the  provision  of  CSS 
activities  may  be  counted  as  CSS 
resources  and  towards  the  calculation  of 
CSS  leverage.  Types  of  resources  tliat 
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mav  be  counted  include  but  are  not 
limited  to: 

(a)  Materials; 

(b)  A  building; 

(c)  A  lease  on  a  building; 

(d)  Other  infrastructure; 

(e)  Time  and  services  contributed  by 
volunteers; 

(f)  Staff  salaries  and  benefits;  and 
(e)  Supplies. 

(h)  See  Section  VIII(B)  for  other  types 
of  CSS  resources. 

Note  that  wages  projected  to  be  paid 
to  residents  through  jobs,  or  projected 
benefits  (e.g.,  health/insurance/ 
retirement  benefits)  related  to  those 
projected  jobs,  provided  by  CSS 
Partners  will  not  be  counted  as  leverage. 

(G)  Sources  of  CSS  Resources 

In  order  to  achieve  quantifiable  self- 
sufficiency  results,  you  must  form 
partnerships  with  organizations  that  are 
skilled  in  the  delivery  of  services  to 
residents  of  public  housing  and  that  can 
provide  commitments  of  resources  to 
support  those  services.  You  must 
actively  enlist  as  partners  other 
stakeholders  who  are  vested  in  and  can 
provide  commitments  of  fiinds  and  in- 
kind  services  for  the  CSS  portion  of 
your  revitalization  effort.  See  Section 
VTIKC)  for  a  list  of  the  kinds  of 
organizations,  agencies,  and  other 
providers  that  may  be  used  as  sources 
of  CSS  resources. 

(H)  Rating  Factor:  Leveraging — 16  Points 
Total 

(1)  Development  Leveraging — 7 
Points.  For  each  commitment  document. 
Hl'D  will  evaluate  the  strength  of 
commitment  and  add  the  amounts  that 
are  acceptably  documented.  Hl'D  will 
then  calculate  the  ratio  of  the  amount  of 
HUD  funds  reque.sted  to  the  amount  of 
funds  that  HUD  deems  acceptably 
documented.  HUD  will  round  figures  to 
two  decimal  points,  using  standard 
rounding  rules. 

(a)  You  will  receive  7  Points  it  the 
ratio  of  the  amount  of  HOPE  VI  f\inds 
requested  for  physical  development 
activities  (not  including  CSS  or 
administration)  to  the  doUdr  vdlut*  of 
documented,  committed  development 
resources  from  other  sources  is  1:3  or 
higher. 

(b)  You  will  receive  H  Points  if  the 
ratio  is  between  1.2.5(J  and  1:2.^9 

(c)  You  will  receive  5  Points  if  the 
ratio  IS  between  1:2.0  and  1:2.49. 

(d)  You  will  receive  4  Points  if  the 
ratio  IS  between  1:1. ,50  and  1:1.99. 

(e)  You  will  receive  ^  Points  if  the 
ratio  is  between  1:1.0  and  1:1.49 

(f)  You  will  receive  2  Points  if  the 
ratio  is  between  1:0  50  and  10.99. 

(g)  You  will  receive  1  Point  if  the  ratio 
is  between  1:0.25  to  1:0.49. 


(h)  You  will  receive  0  Points  if  the 
ratio  is  less  than  1:0.25,  or  there  is 
inadequate  information  in  vour 
appliiation  to  rate  this  factor. 

(2)  CSS  Leveraging— Amount  of  CSS 
Leveraged  Hesounes — 5  Points,  (a)  You 
will  receive  5  Points  if  the  ratio  of  the 
amount  of  HOPE  VI  funds  requested  for 
C;SS  activities  to  the  dollar  value  of 
documented,  committed  CSS  resources 
leveraged  from  other  sources  is  1:4  or 
higher.  If  no  HOPE  VI  funds  are 
requested  ff)r  CSS  activities  because  all 
CSS  funds  will  come  from  outside 
sources,  all  adequately-documented 
fiinds  from  sufh  outside  sources  will  be 
counted  and  you  will  receive  5  Points. 

(b)  You  will  receive  4  Points  if  the 
ratio  is  between  1:3.5  and  1:3.99. 

(c)  You  will  receive  3  Points  if  the 
ratio  is  between  1:3  and  1:3.49. 

(d)  You  will  receive  2  Points  if  the 
ratio  is  between  1:2.5  and  1:2.99. 

(e)  You  will  receive  1  Point  if  the  ratio 
is  between  1:2  and  1:2.49. 

(f)  You  will  receive  0  Points  if  the 
ratio  is  less  than  1:2,  or  there  is 
inadequate  information  in  your 
application  to  rate  this  factor. 

(3)  Anticipatorv'  Resources 
Leveraging — 2  Points.  Anticipatory 
Resources  relate  to  activities  that  have 
taken  place  in  the  past  and  that  were 
conducted  in  direct  relation  to  a  HOPE 
VI  Revitalization  grant.  In  many  ca.ses, 
PHAs,  cities,  or  other  entities  may  have 
carried  out  revitalization  activities 
(including  demolition)  in  previous  years 
in  anticipation  of  your  receipt  of  a 
HOPE  VI  Revitalization  grant.  These 
expenditures,  if  documented,  mav  be 
counted  as  leveraged  anticipatory 
resources.  Thev  cannot  duplicate  any 
other  tvpe  of  resource  and  cannot  be 
counted  towards  match. 

(a)  You  will  iec:eive  2  Points  if  the 
ratio  of  the  amount  of  H(JPE  VI  funds 
requested  for  phvsical  development 
activities  (not  including  CSS  or 
administration)  to  the  amount  of  your 
documented  anticipatorv  resources  is 
1 :0. 1  or  higher. 

(h)  You  will  receive  0  Points  if  the 
ratio  of  the  amount  of  HOPE  VI  funds 
requested  for  physical  development 
activities  (not  including  (ISS  or 
administration)  to  the  amount  of  your 
documented  anticipatory  resources  is 
less  than  1:0.1 

(4)  Collateral  Investment  Leveraging — 
:.'  Points.  Collateral  Investment  includes 
physical  redevelopment  activities  that 
are  currently  underway,  or  that  have  yet 
to  begin  but  are  projected  to  bo 
completed  before  Oc:tober  2008   it  must 
be  demonstrated  that  these  ac:tivities 
will  directly  enhance  the  new  HOPE  VI 
community,  but  will  occur  whether  or 
nut  a  Revitalization  grant  is  awarded 


and  the  public  housing  project  is 
revitalized.  This  includes  economic  or 
other  kinds  of  development  activities 
that  would  have  occurred  with  or 
without  the  anticipation  of  HOPE  VI 
funds.  These  resources  cannot  duplicate 
any  other  type  of  resource  and  cannot  be 
counted  as  match.  The  resources  are 
subject  to  the  same  restrictions 
regarding  documentation.  Collateral 
investment  resources  are  counted  as 
leverage  onlv  and  cannot  be  counted 
towards  match.  Examples  of  collateral 
investments  include  schools,  libraries, 
subwav  or  light  rail  stations,  improved 
roads,  day  care  facilities,  and  local 
medical  facilities. 

(a)  You  will  receive  2  Points  if  the 
ratio  of  the  amount  of  HOPE  VI  funds 
requested  for  physical  development 
activities  (not  including  CSS  or 
administration)  to  the  amount  of  your 
documented  collateral  resources  is  1:1.0 
or  higher. 

(b)  You  will  receive  0  Points  if  the 
ratio  of  the  amount  of  HOPE  VI  funds 
requested  for  physical  development 
activities  (not  including  CSS  or 
administration)  to  the  amount  of  your 
documented  collateral  resources  is  less 
than  1:1.0. 

VU.  Resident  and  Community 
Involvement 

(A)  Requirements  and  Thresholds 

(1)  General.  You  are  required  to 
involve  residents  and  the  broader 
community  in  the  planning,  proposed 
implementation,  and  management  of 
your  Revitalization  Plan.  HUD  will 
evaluate  the  nature,  extent,  and  quality 
of  the  resident  and  community  outreach 
and  involvement  you  have  achieved  by 
the  time  vour  application  is  submitted, 
as  well  as  your  plans  for  continued  and/ 
or  additional  outreach  and  involvement. 

(2)  Resident  Training  Session.  You 
must  conduct  at  least  one  training 
session  for  residents  of  the  severely 
distressed  project  on  the  HOPE  VI 
development  process.  HUD  does  not 
prescribe  the  content  of  this  meeting. 

(3)  Public  Meetings. 

(a)  You  must  conduct  at  least  three 
public  meetings  with  residents  and  the 
broader  community,  in  order  to  involve 
them  in  a  meaningful  way  in  the  process 
of  developing  the  Revitalization  Plan 
and  preparing  the  application. 

(b)  During  the  course  of  the  three 
meetings,  you  must  address  the 
following  issues  listed  below  (i.e..  all 
issues  need  not  be  addressed  at  each 
meeting): 

(i)  The  HOPE  VI  planning  and 
implementation  process; 

(iil  The  proposed  physical  plan, 
including  site  and  unit  design,  and 
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whether  the  unit  design  is  in 
compliance  with  Fair  Housing  Act  and 
UFAS  standards; 

(iii)  The  extent  of  proposed 
demolition; 

(iv)  Planned  community  and 
supportive  service  activities; 

(v)  Other  proposed  revitalization 
activities; 

(vi)  Relocation  issues,  including 
relocation  planning,  mobility 
counseling,  and  maintaining  the  HOPE 
VI  community  planning  process  during 
the  demolition  and  reconstruction 
phases  where  temporary  relocation  is 
involved; 

(vii)  Reoccupancy  plans  and  policies, 
including  site-based  waiting  lists;  and 

(viii)  Section  3  and  employment 
opportunities  to  be  created  as  a  result  of 
redevelopment  activities. 

(4)  All  training  sessions  and  meetings 
must  be  held  in  facilities  that  are 
accessible  to  persons  with  disabilities, 
provide  services  such  as  day  care, 
transportation,  and  sign  language 
interpreters  as  appropriate,  and  as 
practical  and  applicable,  be  conducted 
in  English  and  the  language(s)  most 
appropriate  for  the  community. 

(5)  The  training  session  and  each  of 
the  public  meetings  must  be  held  after 
the  publication  date  of  this  NOFA  in  the 
Federal  Register;  any  training  sessions 
or  public  meetings  held  before  the 
NOFA  publication  date  will  not  be 
coimted  for  the  purposes  of  this 
competition. 

Threshold:  In  your  application  you 
must  provide  a  signed  certification  that 
the  above  resident  training  session  and 
public  meetings  were  held  and  that  the 
topics  listed  above  were  covered.  The 
certification  must  include  the  dates  of 
the  training  session  and  meetings.  If, 
after  the  deficiency  cure  period,  this 
certification  is  not  properly  included  in 
yoiu  application,  the  application  will  be 
ineligible  for  binding. 

(B)  Rating  Factor:  Resident  and 
Community  Involvement — 3  Points 

You  will  receive  1  Point  for  each  of 
the  following  criteria  met  in  your 
application,  which  are  over  and  above 
the  threshold  requirements  listed  in 
Section  (A)  above. 

(1)  You  demonstrate  that  you  have 
communicated  regularly  and 
significantly  with  affected  residents  and 
members  of  the  surrounding  commimity 
about  the  development  of  your 
Revitalization  Plan  by  giving  residents 
and  community  members  information 
about  your  actions  regarding  the 
Revitalization  Plan  and  providing  a 
forum  where  residents  and  community 
members  can  contribute 
recommendations  and  opinions  with 


regard  to  the  development  and 
implementation  of  the  Revitalization 
Plan. 

(2)  You  describe  your  efforts,  past  and 
proposed,  to  make  appropriate  HUD 
communications  about  HOPE  VI 
available  (i.e.,  a  copy  of  the  NOFA, 
computer  access  to  the  HUD  Web  site, 
etc.). 

(3)  You  describe  your  plans  to  provide 
affected  residents  with  reasonable 
training  on  the  general  principles  of 
development,  technical  assistance,  and 
capacity  building  so  that  they  may 
participate  meaningfully  in  the 
development  and  implementation 
process. 

VIII.  Community  and  Supportive 
Services 

(A)  CSS  Program  Requirements 

(1)  Your  CSS  Team  and  Partners. 

(a)  The  term  "CSS  Team"  refers  to 
PHA  staff  members  and/or  any 
consultants  who  will  have  the 
responsibility  to  design,  implement,  and 
manage  your  CSS  Program. 

(b)  The  term  "CSS  Partners"  refers  to 
the  agencies  and  organizations  that  you 
will  work  with  to  provide  supportive 
services  for  residents.  A  Partner  could 
be  a  local  service  organization  such  as 
a  Boys  or  Girls  Club  that  donates  its 
building  and  staff  to  the  program,  or  an 
agency  such  as  the  local  TANF  agency 
that  works  with  you  to  ensure  that  their 
services  are  coordinated  and 
comprehensive. 

(2)  Maximum  CSS  grant  amount. 
Consistent  with  section  24(j)(3)  of  the 
1937  Act,  you  may  use  an  amount  up  to 
15  percent  of  the  total  HOPE  VI  Grant 
to  pay  the  costs  of  CSS  activities.  You 
may  spend  additional  sums  on  CSS 
activities  using  donations,  other  HUD 
funds  made  available  for  that  purpose, 
or  other  PHA  funds.  See  Section  VI(A) 
of  this  NOFA  for  CSS  grant  matching 
requirements. 

(3)  CSS  Endowment  Trust.  Consistent 
with  section  24(d)(2)  of  the  Act,  you 
may  deposit  up  to  15  percent  of  your 
HOPE  VI  grant  (the  maximum  amount  of 
the  award  allowable  for  CSS  activities) 
into  an  Endowment  Trust  to  provide 
CSS  activities.  In  order  to  establish  an 
Endowment  Trust,  you  must  first 
execute  with  HUD  a  HOPE  VI 
Endowment  Trust  Addendum  to  the 
Grant  Agreement.  When  reviewing  your 
request  to  set  up  an  Endowment  Trust, 
HUD  will  take  into  consideration  your 
ability  to  pay  for  current  CSS  activities 
with  HOPE  VI  or  other  funds  and  the 
projected  long-term  sustainability  of  the 
Endowment  Trust  to  carry  out  those 
activities. 

(4)  Subgrant  Agreements.  You  may 
enter  into  subgrant  agreements  with 


non-profit  or  State  or  local  governments 
for  the  performance  of  CSS  activities  in 
accordance  with  your  approved  CSS 
work  plan. 

(5)  Neighborhood  Networks.  All  FY 
2003  Revitalization  grantees  will  be 
required  to  establish  Neighborhood 
Networks  Centers.  This  program 
provides  residents  with  on-site  access  to 
computer  and  training  resources.  HUD 
will  make  technical  assistance  available 
to  each  PHA  where  needed.  Grantees 
may  use  HOPE  VI  funds  to  establish 
Neighborhood  Networks.  In  addition.  $5 
million  will  be  made  available  for 
Neighborhood  Networks  in  accordance 
with  Section  11(C)  of  the  General  Section 
of  this  NOFA.  More  information  on  the 
requirements  of  the  Neighborhood 
Networks  Center  Program  is  available  on 
the  Neighborhood  Networks  Web  site  yt 
www.hud.gov/nnw/nnmndex.html. 

(6)  CSS  activities  must  be  consistent 
with  State  and  local  welfare  reform 
requirements  and  goals. 

(7)  The  objecti^-es  of  your  CSS 
Program  must  be  results-oriented,  with 
quantifiable  goals  and  outcomes  that 
can  be  used  to  measure  progress  and 
make  changes  in  activities  as  necessary. 

(8)  CSS  activities  must  be  of  an 
appropriate  scale,  type,  and  variety  to 
meet  the  needs  of  all  residents 
(including  adults,  youth  ages  16  to  21. 
and  children)  of  the  severely  distressed 
project,  including  residents  remaining 
on-site,  residents  who  will  relocate 
permanently  to  other  PHA  units  or 
Housing  Choice  Voucher-assisted 
housing,  residents  who  will  relocate 
temporarily  during  the  construction 
phase,  and  new  residents  of  the 
revitalized  units. 

(9)  Non-public  housing  residents  may 
also  participate  in  CSS  activities,  as  long 
as  the  primary  participants  in  the 
activities  are  residents  as  described  in 
Section  (8)  above. 

(10)  Your  CSS  activities  must  be 
coordinated  with  the  efforts  of  other 
service  providers  in  your  locality, 
including  non-profit  organizations, 
educational  institutions,  and  State  and 
local  programs. 

(11)  CSS  activities  must  be  well 
integrated  with  the  physical 
development  process,  both  in  terms  of 
timing  and  the  provision  of  facilities  to 
house  on-site  service  and  educational 
activities. 

(12)  CSS  programs  and  services  must 
last  for  the  life  of  the  grant  and  must  be 
carefully  planned  so  that  they  will  be 
sustainable  after  the  HOPE  VI  grant 
period  ends. 

(13)  If  selected,  the  Grantee  is 
responsible  for  tracking  and  providing 
CSS  programs  and  services  to  residents 
currently  living  on  the  targeted  public 
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housing  site  and  residents  already 
relocated  from  the  site.  It  is  imperative 
that  case  management  services  begin 
immediately  so  that  residents  who  will 
be  relocated  have  time  to  participate  m 
and  benefit  from  CSS  activities  before 
leaving  the  site:  and  that  residents  who 
have  dlreadv  been  relocated  are  able  to 
participate  in  and  benefit  from  CSS 
activities. 

(B)  CSS  Activities  Mav  Include,  But  .-\rf 
Not  Limited  To 

(1)  Educational  activities  that  promote 
learning  and  serve  as  the  foundation  for 
young  people  from  infancy  through  high 
school  graduation,  helping  Lheru  to 
succeed  in  academia  and  the 
professional  world.  Such  activities, 
which  include  after  school  programs, 
mentoring,  and  tutoring,  must  be 
created  with  strong  partnerships  with 
public  and  private  educational 
institutions. 

(2)  Adult  educational  activities, 
including  remedial  education,  literacy 
training,  tutoring  for  completion  of 
secondary  or  post-secondary  education, 
assistance  in  the  attainment  of 
certificates  of  high  school  equivalency, 
and  English  as  a  Second  Language 
courses,  as  needed. 

(3)  Readiness  and  retention  activities, 
which  frequently  are  key  to  securing 
private  sector  commitments  to  the 
provision  of  jobs. 

(4)  Eraplovment  training  activities 
that  include  results-based  job  training, 
preparation,  counseling,  development, 
placement,  and  follow-up  assistance 
after  job  placement. 

(5)  Programs  that  provide  entry-level, 
registered  apprenticeships  in 
construction,  construction-related, 
maintenance,  or  other  related  activities. 
A  registered  apprenticeship  program  is 
a  program  which  has  been  registered 
with  either  a  State  Apprenticeship 
Agency  recognized  by  the  Department  of 
Labor's  (DOL)  Office  of  Apprenticeship 
Training,  Employer  and  Labor  Services 
(OATELS)  or,  if  there  is  no  recognized 
State  agency,  by  OATELS.  See  also  DOL 
regulations  at  29  CFR  part  29. 

(6)  Life  skills  training  on  topics  such 
as  parenting,  consumer  education,  and 
family  budgeting. 

(7)  Creation  and  operation  of  credit 
unions  to  serve  residents,  including 
capitalization  and  technical  assistance 
to  foster  new  credit  unions  on-site  and 
to  encourage  existing  community  credit 
unions  to  expand  their  coverage  to 
include  on-site  coverage. 

(8)  Homeownership  counseling  that  is 
scheduled  to  begin  promptly  after  grant 
award  so  that,  to  the  maximum  extent 
possible,  qualified  residents  will  be 
ready  to  purchase  new  homeownership 


units  when  they  are  completed.  The 
Family  Self-Sufficiency  Program  can 
also  be  used  to  promote 
homeownership.  providing  assistance 
with  escrow  accounts  and  counseling. 

(9)  Coordinating  with  health  care 
services  pruviders  or  providing  on-site 
space  for  a  health  ( linic.  doctors,  a 
wellness  center,  dentists,  etc.  that  will 
primarily  serve  the  public  housing 
residents.  HOPE  VI  funds  may  not  be 
used  to  provide  direct  medical  care  to 
residents. 

(ID)  Substance/alcohol  abuse 
treatment  and  counseling. 

(11)  Activities  that  address  domestic 
violence  treatment  and  prevention. 

(12)  Child  care  services  that  provide 
sufficient  hours  of  operation  to  facilitate 
parental  access  to  education  and  )ob 
opportunities,  serve  appropriate  age 
groups,  and  stimulate  children  to  learn. 

(13)  Transportation,  as  necessary,  to 
enable  all  familv  members  to  participate 
in  available  ( ISS  activities  and/or  to 
commute  to  their  places  of  employment. 

(14)  Entrepreneurship  training  and 
mentoring,  with  the  goal  of  establishing 
resident-owned  businesses. 

(C)  CSS  Partnerships  and  Resources 

The  following  are  the  kinds  of 
organizations  and  agencies  that  can 
provide  you  with  in-kind,  financial,  and 
other  types  of  resources  necessary  to 
carry  out  and  sustain  your  CSS 
activities. 

(1)  Local  Boards  of  Education,  public 
libraries,  local  community  colleges, 
institutions  of  higher  learning,  non- 
profit or  for-profit  educational 
institutions,  and  public/private 
mentoring  programs  that  will  lead  to 
new  or  improved  educational  facilities 
and  improvetl  educational  achievement 
of  young  people  in  the  revitalized 
development,  from  birth  through  higher 
education. 

(2)  TANF  agencies/welfare 
departments. 

[A]  [ob  development  t)rganizations 
that  link  private  .sector  or  non-profit 
eniplovers  with  low-income  prospective 
employees. 

(4)  Workforce  Development  Agencies. 

(5)  Organizations  that  provide 
residents  with  )oh  readiness  and 
retention  training  and  support. 

(B)  Economic  development  agencies 
such  as  the  Small  Business 
Administraticm.  which  provide 
en'repreneunai  training  and  small 
business  development  centers. 

(7)  National  corporations,  local 
businesses,  and  other  large  institutions 
such  as  hospitals  that  can  commit  to 
provide  entry-level  jobs.  Employers  may 
agree  to  train  residents  or  commit  to 
hire  residents  after  they  complete  jobs 


preparedness  or  training  programs  that 
are  provided  by  you,  other  partners,  or 
the  employer  itself 

(8)  Programs  that  integrate 
employment  training,  education,  and 
counseling,  and  where  creative 
partnerships  with  local  boards  of 
education.  State  charter  schools.  TANF. 
foundations,  and  private  funding 
sources  have  been  or  could  be 
established,  such  as: 

(a)  Youthbuild.  HUD's  Youthbuild 
Program  provides  grants  to 
organizations  that  provide  education 
and  job  training  to  young  adults  ages  16 
to  24  who  have  dropped  out  of  school. 
Participants  spend  half  their  time 
rehabilitating  low-income  housing  and 
the  other  half  in  educational  programs. 
Youthbuild  provides  a  vehicle  for 
achieving  compliance  with  the  objective 
of  Section  3,  as  described  in  Section 
X(D)(2)(a)  of  this  NOFA.  More 
information  on  HUD's  Youthbuild 
Program  can  be  found  at  www.hud.gov/ 
progdesc/yo  uthb.  cfm . 

(b)  Step-Up,  an  apprenticeship-based 
employment  and  training  program  that 
provides  career  potential  for  low- 
income  persons  by  enabling  them  to 
work  on  construction  projects  that  have 
certain  prevailing  wage  requirements. 
Step-Up  encourages  work  by  offering 
apprenticeships  through  which  low- 
income  participants  earn  wages  while 
learning  skills  on  the  job,  supplemented 
by  classroom-related  instruction.  Step- 
Up  can  also  contribute  to  a  PHA's  effort 
to  meet  the  requirements  of  Section  3. 
More  information  can  be  found  at 
www.hud.gov/progdesc/steDup.cfm. 

(9)  Sources  of  capital  sucn  as 
foundations,  banks,  credit  unions,  and 
charitable,  fraternal,  and  business 
organizations. 

(10)  Non-profit  organizations  such  as 
the  Girl  Scouts  and  the  Urban  League, 
both  of  which  have  Memoranda  of 
Agreement  (MOA)  with  HUD.  Copies  of 
these  MOAs  can  be  found  on  the 
Community  and  Supportive  Services 
page  of  the  HOPE  VI  Web  site  at 
www.hud.gov/hope\n. 

(11)  Civil  rights  and  fair  housing 
organizations. 

(12)  Local  area  agencies  on  aging. 

(13)  Local  agencies  and  organizations 
serving  persons  with  disabilities. 

(14)  Non-profit  organizations  such  as 
grassroots  faith-based  and  other 
community-based  organizations.  HUD 
encourages  you  to  partner  or  subgrant 
with  non-profit  organizations,  including 
grassroots  faith-based  and  other 
community-based  organizations,  to 
provide  CSS  activities.  Such 
organizations  have  a  strong  history  of 
providing  vital  community  services 
such  as  job  training,  childcare. 
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relocation  supportive  services,  youth 
programs,  technology  training, 
transportation,  substance  abuse 
programs,  crime  prevention,  health 
services,  assistance  to  the  homeless  and 
homelessness  prevention,  counseling 
individuals  and  families  on  fair  housing 
rights,  providing  elderly  housing 
opportunities,  and  homeownership  and 
rental  housing  opportunities  in  the 
neighborhood  of  their  choice.  HUD 
believes  that  grassroots  organizations, 
e.g.  civic  organizations,  faith- 
communities,  national  and  local  self- 
help  homeownership  organizations, 
faith-based,  and  other  commimity-based 
organizations  should  be  more  effectively 
used,  and  has  placed  a  high  priority  on 
expanding  opportunities  for  grassroots 
organizations  to  participate  in 
developing  solutions  for  their  own 
neighborhoods.  See  HUD's  Center  for 
Faith-Based  and  Corrmiunity  Initiatives 
Web  site  at  www.hud.gov/offices/fbci/ 
index. cfm. 

(a)  HUD  will  consider  an  organization 
a  "grassroots"  organization  if  it  is 
headquartered  in  the  local  community 
to  which  it  provides  services;  and 

(i}  Has  an  annual  social  services 
budget  of  no  more  than  $300,000.  This 
cap  includes  only  the  portion  of  the 
organization's  budget  allocated  to 
providing  social  services.  It  does  not 
include  other  portions  of  the  budget 
such  as  salaries  and  exjpenses;  or 

(ii)  Has  six  or  fewer  mil-time 
equivalent  employees. 

(b)  Local  affiliates  of  national 
organizations  are  not  considered 
"grassroots." 

(D)  Rating  Factor:  CSS  Program— € 
Points  Total 

In  your  application  you  will  describe 
your  CSS  plan,  including  any  plans  to 
implement  a  CSS  Endowment  Trust. 
Each  of  the  following  subfactors  will  be 
rated  separately. 

(1)  You  will  receive  2  Points  if  you 
demonstrate  that  you  will  be  able  to 
provide  case  management  within  30 
days  from  the  date  of  grant  award 
execution  so  that  residents  who  will  be 
relocated  have  time  to  participate  and 
benefit  from  CSS  activities  before 
leaving  the  site. 

(2)  You  will  receive  2  Points  if  you 
have  proposed  a  high  quality,  results- 
oriented  CSS  program  that  is  based  on 
a  comprehensive  case  management 
system  and  enables  residents  affected  by 
the  revitalization  plan  to  access,  at  a 
minimum,  basic  elements  of  education, 
job  training,  and  other  services  that  will 
assist  them  in  transforming  their  lives 
and  becoming  self-sufficient. 

(3)  You  will  receive  1  Point  if  you 
provide  letters  from  a  variety  of 


experienced  organizations  and  service 
providers  that  represent  strong 
relationships  and  commitments  to 
participate  in  your  CSS  activities  and 
accomplish  your  CSS  goals  of  the 
program. 

(4)  You  will  receive  1  Point  if  your 
CSS  Program  has  been  developed  in 
response  to  a  rigorous  resident  needs 
identification  process  and  directly 
responds  to  the  identified  needs. 

IX.  Relocation 

(A)  Definition 

You  must  provide  suitable,  accessible, 
decent,  safe,  and  sanitary  housing  for 
each  fcunily  required  to  relocate  as  a 
result  of  revitalization  activities  under 
your  Revitalization  Plan.  Any  person 
(including  individuals,  partnerships, 
corporations  or  associations)  who  moves 
from  real  property  or  moves  personal 
property  from  real  property  directly  (1) 
because  of  a  written  notice  to  acquire 
real  property  in  whole  or  in  part,  or  (2) 
because  of  the  acquisition  of  the  real 
property,  in  whole  or  in  part,  for  a  HUD- 
assisted  activity,  is  covered  by  Federal 
relocation  statute  and  regulations. 
Specifically,  this  type  of  move  is 
covered  by  the  acquisition  policies  and 
procedures  and  the  relocation 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (URA), 
and  the  implementing  government-wide 
regulation  at  49  CFR  part  24,  and  CPD 
Notice  02-08,  Guidance  on  the 
Applications  of  the  URA  and  Real 
Property  Acquisition  Policies  Act  of 
1970,  as  amended,  in  HOPE  VI  Projects. 
The  relocation  requirements  of  the  URA 
and  the  government-wide  regulations,  as 
well  as  CPD  Notice  02-08,  cover  any 
person  who  moves  permanently  from 
real  property  or  moves  personal 
property  from  real  property  directly 
because  of  acquisition,  rehabilitation,  or 
demolition  for  an  activity  undertaken 
with  HUD  assistance. 

(B)  Relocation  Guidelines 

(1)  The  HOPE  VI  Relocation  Plan  is 
intended  to  ensure  that  PHAs  adhere  to 
the  URA  and  that  all  residents  who  have 
been  or  will  be  temporarily  or 
permanently  relocated  from  the  site  are 
provided  with  CSS  activities  such  as 
mobility  counseling  and  direct 
assistance  in  locating  housing. 

(2)  You  are  encouraged  to  involve 
HLT)-approved  housing  counseling 
agencies,  including  faith-based,  non- 
profit and/or  other  organizations,  and/or 
individuals  in  the  community  to  which 
relocatees  choose  to  move,  in  order  to 
ease  the  transidon  and  minimize  the 
impact  on  the  neighborhood.  HUD  will 


view  favorably  innovative  programs 
such  as  community  mentors,  support 
groups,  and  the  like. 

(3)  If  applicable,  you  are  encouraged 
to  work  with  surrounding  jurisdictions 
to  assure  a  smooth  transition  if  residents 
choose  to  move  from  your  jurisdiction 
to  the  surrounding  area. 

(C)  Standard  Relocation  Requirements 

You  must  carry  out  relocation 
activities  in  compliance  with  a 
relocation  plan  that  conforms  to  the 
following  statutory*  and  regulatorv 
requirements,  as  applicable: 

(1)  Relocation  or  temporary  relocation 
carried  out  as  a  result  of  rehabilitation 
under  an  approved  Revitalization  Plan    ' 
is  subject  to  the  URA.  the  URA 
regulations  at  24  CFR  part  24.  and 
regulations  at  24  CFR  968.108  or 
successor  part. 

(2)  Relocation  carried  out  as  a  result 
of  acquisition  under  an  approved 
Revitalization  Plan  is  subject  to  the  URA 
and  regulations  at  24  CFR  941.207  or 
successor  part. 

(3)  Relocation  carried  out  as  a  result 
of  disposition  under  an  approved 
Revitalization  Plan  is  subject  to  Section 
18  of  the  1937  Act,  as  amended. 

(4)  Relocation  carried  out  as  a  result 
of  demolition  under  an  approved 
Revitalization  plan  is  subject  to  the  URA 
regulations  at  24  CFR  part  24. 

(D)  Threshold:  The  HOPE  VI 
Revitalization  Relocation  Plan. 

Each  applicant  must  complete  a 
HOPE  VI  Relocation  Plan.  In  your 
application,  you  must  submit  a 
certification  that  the  HOPE  VI 
Relocation  Plan  has  been  completed  and 
that  it  conforms  to  the  URA 
requirements  as  described  in  Section 
IX{C)  above.  If  relocation  was  completed 
as  of  the  application  deadline  (i.e.,  the 
targeted  public  housing  site  is  vacant), 
this  threshold  will  be  deemed  to  be 
satisfied.  Rather  than  providing  a 
certification  that  the  HOPE  VI 
Relocation  Plan  has  been  completed,  a 
certification  that  the  relocation  was 
completed  must  be  included  in  the 
application.  This  certification  may  be 
provided  in  the  form  of  a  letter. 


(E)  Rating  Factor:  Relocation- 
Total 


-5  Points 


(1)  You  will  receive  5  Points  if  you 
provide  a  ce.'lification  that  all  of  the 
residents  of  the  targeted  severely 
distressed  public  housing  project  have 
been  relocated  and  tracked  as  of  the 
HOPE  VI  Revitalization  application  due 
date.  All  residents  must  have  been 
tracked  in  order  to  receive  these  5 
points.  If  you  qualify  for  these  5  Points, 
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you  are  not  eligible  for  any  additional 
Points  described  below. 

(2)  You  will  receive  4  Points  if  vou; 

(a)  Provide  a  certification  that  all  of 
the  residents  of  the  targeted  severely 
distressed  public  housing  project  have 
been  relocated  but  vou  were  unable  to 
track  all  residents,  as  of  the  HOPE  VI 
Revitalization  application  due  date.  You 
must  describe  the  efforts  undertaken  to 
track  residents  and  reasons  why  all 
residents  were  not  tracked;  or 

(b)  Describe  in  vour  application: 

(i)  An  effective  plan  to  trat;k  residents 
who  have  been  or  will  be  relocated  from 
the  targeted  project:  and 

(ii)  A  comprehensive  plan  that  will 
provide  mobility  counseling  and  direct 
assistance  in  locating  housing  to 
residents  who  choose  Housing  Choice 
Voucher  assistance  that  will  help  them 
to  fullv  understand  the  full  range  of 
housing  opportunities  available  to  them 
in  neighborhoods  throughout  the 
jurisdiction  and  to  find  housing  in  non- 
povertv  areas  You  must  provide  a  list 
of  available  units  to  persons  with 
disabilities  as  required  under  24  CFR 
8.28(a)(3). 

(3)  You  will  receive  2  Points  if  vou 
meet  onlv  one  of  the  factors  described 
in  Section  (2)(b)  above. 

(4)  You  will  receive  0  Points  if  your 
application  does  not  meet  either  of  the 
factors  described  in  Section  (2)(b)  above, 
or  if  there  is  inadequate  information  in 
the  application  to  rate  this  factor. 

.V  Fair  Housing  and  Equal  Opportunity 

(A)  Housing  and  Services  for  Persons 
With  Disabilities 

(1)  Accessibilitv  Requirements.  HOPE 
VI  developments  are  subject  to  the 
accessibility  requirements  contained  in 
several  Federal  laws.  All  applicable 
laws  must  be  read  together  and 
followed.  PIH  Notice  2002-1.  available 
at  http://\vw\v.hud.gov/otfi(es/pih/ 
publications/notices/02/pih2002-l.pdf. 
and  subsequent  updates,  provides  an 
overview  of  all  pertinent  laws  and 
implementing  regulations  pertaining  to 
HOPE  VI  AlfnOPE  VI  multifamily 
housing  projects,  whether  they  involve 
new  construction  and/or  rehabilitation. 
are  subject  to  the  section  504 
accessibilitv  requirements  described  in 
24  CFR  part  8  See  in  partic  ular.  24  CFR 
8.20-8.24.  In  addition,  under  the  Fair 
Housing  Act.  all  new  construction  of 
covered  multifamily  buildings  must 
contain  certain  features  of  accessible 
and  adaptable  design.  Units  covered  are 
all  those  in  elevator  buildings  with  four 
or  more  units  and  all  ground  floor  units 
in  buildings  without  elevators  The 
relevant  accessibilitv  requirements  are 
provided  in  HUD's  FHEO  Web  site  at 
ww\\-. hud.gov/groups/fairhousing.cfw 


(2)  Specific  Fair  Housing 

requirements  are: 

(a)  The  Fair  Housing  Act  (42  U.S.C. 
3601-14)  and  regulations  at  24  CFR  part 
100 

(b)  The  prohibitions  against 
discriniinati(ui  on  the  basis  of  disability. 
including4:equireinents  that  multifamily 
housing  projet:ts  comply  with  the 
L'niform  Federal  Accessibility 
Standards,  and  that  you  make 
reasonable  accommodations  to 
individuals  with  disabilities  under 
section  ,S()4  nf  the  Rehabilitation  Act  of 
1973  (29  I'l.S.C  794)  and  regulations  at 
24  CFR  part  8. 

(c)  Title  11  of  the  Americans  with 
Disabilities  .-\ct  (42  l^.S.C  12101  H  seq.) 
and  its  implementing  regulations  at  28 
CFR  part  35. 

(d)  The  Architectural  Barriers  Act  of 
19«8(42  U.S.C.  4151)  and  the 
regulations  at  24  C.FK  part  40. 

(B)  Rating  Faitor:  FHEO  Disability 
Issues  4  Points  Total 

(1)  Accessibilitv— 2  Points, 
(a)  Over  and  above  the  accessibility 
requirements  listed  above,  you  will 
receive  2  Points  if  vou  describe  a 
detailed  plan  to: 

(i)  Provide  accessibility  in 
homeownership  units  {e.g.,  setting  a 
goal  of  constnii  tinga  percentage  of  the 
homeownership  units  as  accessible 
units  for  persons  with  mobility 
impairments;  promising  to  work  with 
prosptH:tive  disabled  buvers  on 
modifications  to  be  carried  out  at  a 
buyer's  request;  exploring  design 
alternatives  that  result  in  townhouses 
that  art'  a(  ressible  to  persons  with 
disabilities); 

(ii)  Provide  one-bedroom  accessible 
rental  units  for  single  individuals  with 
disabilities; 

(iii)  Provide  for  accessibility 
modifications,  where  necessarv'.  to 
Housing  Choice  Voucher-assisted  units 
of  residents  who  relocate  from  the 
targeted  project  to  private  or  other 
public  housing  due  to  revitalization 
activities.  The  Department  has 
determined  that  the  costs  of  such 
modifications  are  eligible  costs  under 
the  HOPE  VI  program; 

(iv)  Where  playgrounds  are  planned. 
propose  ways  to  make  them  accessible 
to  children  with  disabilities,  over  and 
above  statutory-  and  regulatory 
requirements;  and 

(v)  Where  possible,  design  units  with 
accessible  front  entrances. 

(b)  You  will  receive  1  Point  if  your 
application  describes  a  detailed  plan  to 
implement  some  of  the  accessibility 
priorities  stated  above,  explaining  why 
and  how  vou  will  implement  the 
identified  accessibility  priorities,  (c) 


You  will  receive  0  Points  if  you  fail  to 
provide  a  description  that  meets  the 
specifications  above,  or  if  there  is 
inadequate  information  in  your 
application  to  rate  this  factor. 

(2)  Universal  Design— 2  Points. 

(a)  You  will  receive  2  Points  if  you 
specifically  describe: 

(i)  A  plan  to  meet  the  adaptability 
standards  adopted  by  HUD  at  24  CFR 
8.3  that  apply  to  those  units  not 
otherwise  covered  by  the  accessibility 
requirements.  Adaptability  is  the  ability 
of  certain  elements  of  a  dwelling  unit, 
such  as  kitchen  counters,  sinks,  and 
grab  bars,  to  be  added  to.  raised, 
lowered,  or  otherwise  altered,  to 
accommodate  the  needs  of  persons  with 
or  without  disabilities,  or  to 
accommodate  the  needs  of  persons  with 
different  types  or  degrees  of  disability. 
For  example,  the  wiring  for  visible 
emergency  alarms  may  be  installed  so 
that  a  unit  can  be  made  ready  for 
occupancy  by  a  hearing-impaired 
person  (For  information  on  adaptability, 
see  n-wv^.hud.gov/offices/pih/programs/ 
ph/hope6/pubs/glossan:pdf]:  and 

(ii)  A  plan  to  meet  the  visitability 
standards  recommended  by  HUD  that 
apply  to  units  not  otherwise  covered  by 
the  accessibility  requirements. 
Visitability  standards  allow  a  person 
with  mobility  impairments  access  into 
the  home,  but  do  not  require  that  all 
features  be  made  accessible.  A  visitable 
home  also  serves  persons  without 
disabilities,  such  as  a  motl^er  pushing  a 
stroller  or  a  person  delivering  a  large 
appliance.  See  n-ww. bud.gov/offices/ 
pih  /progra  ms/ph/bope6/pubs/ 
glossary.pdf  ioT  information  on 
visitability.  The  two  standards  of 
visitability  are: 

(ij  At  least  one  entrance  at  grade  (no 
steps),  approached  by  a  sidewalk;  and 

(ii)  The  entrance  door  and  all  interior 
passage  doors  are  at  least  2  feet  10 
inches  wide,  allowing  32  inches  of  clear 
passage  space. 

(b)  You  will  receive  0  Points  if  your 
application  does  not  adequately 
describe  plans  for  (i)  and  (ii)  as 
specified  above,  or  if  there  is  inadequate 
information  in  your  application  to  rate 
this  factor. 

(C)  Fair  Housing  and  Civil  Rights 
Compliance 

(1)  Threshold:  Compliance  with  Fair 
Housing  and  Civil  Rights  Laws.  HUD 
will  not  consider  your  application  for 
funding  unless  it  complies  with  the 
threshold  requirement  described  in 
Section  V(A)  of  the  General  Section  of 
this  NOFA. 

(2)  Threshold:  Desegregation  Orders. 
HUD  will  not  consider  your  application 
for  funding  unless  it  complies  with  the 
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threshold  requirement  described  in 
Section  V{B)  of  the  General  Section  of 
this  NOFA. 

(3)  Site  and  Neighborhood  Standards 
for  Replacement  Housing.  You  must 
comply  with  the  Fair  Housing  Act  and 
Title  VI  of  the  Civil  Rights  Act  of  1964, 
and  regulations  thereunder  hi 
determining  the  location  of  any 
replacement  housing,  you  must  comply 
with  either  the  site  and  neighborhood 
standards  regulations  at  24  CFR  941.202 
(b-d)  or  with  the  standards  outlined 
below. 

(a)  HOPE  VI  Goals  Related  to  Site  and 
Neighborhood  Standards.  You  are 
expected  to  ensure  that  yoiu' 
revitalization  plan  will  expand  assisted 
housing  opportunities  in  non-poor  and 
non-minority  neighborhoods  and/or  will 
accomplish  substantial  revitalization  in 
the  Project  and  its  surrounding 
neighborhood.  You  are  also  expected  to 
ensure  that  eligible  households  of  all 
races  and  ethnic  groups  will  have  equal 
and  meaningful  access  to  the  housing. 

(b)  Objectives  in  Selecting  HUD- 
Assisted  Sites.  The  fundamental  goal  of 
HUD's  fair  housing  policy  is  to  make 
full  and  free  housing  choice  a  reality. 
Housing  choice  requires  that 
households  of  all  races  and  ethnicity,  or 
with  disabilities,  can  freely  decide  ihe 
type  of  neighborhood  where  they  wish 
to  reside,  that  minority  neighborhoods 
are  no  longer  deprived  of  essential 
public  and  private  resources,  and  that 
stable,  racially-mixed  neighborhoods  are 
available  as  a  meaningful  choice  for  all. 
To  make  full  and  free  housing  choice  a 
reality,  sites  for  HUD-assisted  housing 
investment  should  be  selected  so  as  to 
advance  two  complementary  goals: 

(i)  Expand  assisted  housing 
opportunities  in  non-minority 
neighborhoods,  opening  up  choices 
throughout  the  metropolitan  area  for  all 
assisted  households;  and 

(ii)  Reinvest  in  minority 
neighborhoods,  improving  the  quality 
and  affordability  of  housing  there  to 
represent  a  real  choice  for  assisted 
households. 

(c)  Compliance  with  Fair  Housing  Act 
and  Title  VI  of  the  Civil  Rights  Act  of 
1964.  You  must  comply  with  the  Fair 
Housing  Act  and  Title  VI  of  the  Civil 
Rights  Act  of  1964,  and  implementing 
regulations,  in  determining  the  location 
of  any  replacement  housing. 

(d)  Grantee's  Election  of 
Requirements.  You  may,  at  your 
election,  separately  with  regard  to  each 
site  you  propose,  comply  with  the 
development  regulations  regarding  Site 
and  Neighborhood  Standards  (24  CFR 
941.202  (b)-{d)},  or  with  the  Site  and 
Neighborhood  Standards  contained  in 
this  Section. 


(e)  Replacement  housing  located  on 
site  or  in  the  surrounding  neighborhood. 
Replacement  housing  under  HOPE  VI 
that  is  located  on  the  site  of  the  existing 
project  or  in  its  surrounding 
neighborhood  will  not  require 
independent  approval  under  Site  and 
Neighborhood  Standards,  since  HUD 
will  consider  the  scope  and  impact  of 
the  proposed  revitalization  to  alleviate 
severely  distressed  conditions  at  the 
public  housing  project  and  its 
surrounding  neighborhood  in  assessing 
the  application  to  be  funded  under  this 
NOFA. 

(f)  Off-Site  Replacement  Housing 
Located  Outside  of  the  Surrounding 
Neighborhood.  Unless  you  demonstrate 
that  there  are  already  significant 
opportunities  in  the  metropolitan  area 
for  assisted  households  to  choose  non- 
minority  neighborhoods  (or  these 
opportunities  are  under  development). 
HOPE  VI  replacement  housing  not 
covered  by  Section  (e)  above  may  not  be 
located  in  an  area  of  minority 
concentration  (as  defined  in  paragraph 
(g)  below)  without  the  prior  approval  of 
HUD.  Such  approval  may  be  granted  if 
you  demonstrate  to  the  satisfaction  of 
HUD  that: 

(i)  You  have  made  determined  and 
good  faith  efforts,  and  found  it 
impossible  with  the  resources  available, 
to  acquire  an  appropriate  site{s)  in  an 
area  not  of  minority  concentration,  or 

(ii)  The  replacement  housing,  taking 
into  consideration  both  the  CSS 
activities  or  other  revitalizing  activities 
included  in  the  Revitalization  Plan,  and 
any  other  revitalization  activities  in 
operation  or  firmly  planned,  will 
contribute  to  the  stabilization  or 
improvement  of  the  neighborhood  in 
which  it  is  located,  by  addressing  any 
serious  deficits  in  services,  safety, 
economic  opportunity,  educational 
opportunity,  and  housing  stock. 

(g)  Area  of  Minority  Concentration. 
The  term  "area  of  minority 
concentration"  is  any  neighborhood  in 
which: 

(i)  The  percentage  of  households  in  a 
particular  racial  or  ethnic  minority 
group  is  at  least  20  points  higher  than 
the  percentage  of  that  particular 
minority  group  for  the  housing  market 
area;  i.e.,  the  Metropolitan  Statistical 
Area  (MSA)  in  which  the  proposed 
housing  is  to  be  located:  or 

(ii)  The  neighborhood's  total 
percentage  minority  is  at  least  20  points 
higher  than  the  total  percentage  of  all 
minorities  for  the  MSA  as  a  whole;  or. 

(iii)  In  the  case  of  a  metropolitan  area, 
the  neighborhood's  total  percentage  of 
minority  persons  exceeds  50  percent  of 
its  population. 


(4)  Affirmatively  Furthering  Fair 
Housing.  Section  808(e)(5)  of  the  Fair 
Housing  Act  requires  HUD  to 
affirmatively  further  fair  housing.  HUD 
requires  the  same  of  its  grant  recipients. 
If  you  are  a  successful  applicant,  you 
will  have  a  duty  to  affirmatively  further 
fair  housing  opportunities  for  classes 
protected  under  the  Fair  Housing  Act. 
Protected  classes  are: 

(a)  Race; 

(b)  Color: 

(c)  National  origin: 

(d)  Religion: 

(e)  Sex: 

(f)  Disability;  and 

(g)  Familial  status. 

(D)  Rating  Factor:  Fair  Housing  and 
Section  3 — 3  Points  Total 

(1)  Fair  Housing — 2  Points. 

(a)  You  will  receive  2  Points  if  your 
application  specifically  describes: 

(i)  Your  efforts  to  attract  families  from 
all  segments  of  the  population  on  a  non- 
discriminatory basis  and  with  a  broad 
spectrum  of  incomes  to  the  revitalized 
site  through  intensive  affirmative 
marketing  efforts  and  how  these  efforts 
contribute  to  the  deconcentration  of 
low-income  neighborhoods: 

(ii)  Your  efforts  to  target  your 
marketing  and  outreach  activities  to 
those  persons  and  groups  least  likely  to 
know  about  these  housing 
opportunities,  in  order  to  promote 
housing  choice  and  opportunity 
throughout  your  jurisdiction  and 
contribute  to  the  deconcentration  of 
both  minority  and  low-income 
neighborhoods.  In  your  application,  you 
must  describe  how  your  outreach  and 
marketing  efforts  will  reach  out  to 
persons  of  different  races  and  ethnic 
groups,  families  with  or  without 
children,  persons  with  disabilities  and 
able-bodied  persons,  and  the  elderly: 
and 

(iii)  The  specific  steps  you  plan  to 
take  through  your  proposed  activities  to 
affirmatively  further  fair  housing.  These 
steps  can  include,  but  are  not  limited  to: 

(A)  Addressing  impediments  to  fair 
housing  choice  relating  to  your 
operations; 

(B)  Working  with  local  jurisdictions  to 
implement  their  initiatives  to 
affirmatively  further  fair  housing; 

(C)  Implementing,  in  accordance  with 
Departmental  guidance,  relocation  plans 
that  result  in  increased  housing  choice 
and  opportunity  for  residents  affected 
by  HOPE  VI  revitalization  activities 
funded  under  this  NOFA; 

(D)  Implementing  admissions  and 
occupancy  policies  that  are 
nondiscriminator\'  and  help  reduce 
racial  and  national  origin 
concentrations;  and 
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(E)  Initiating  other  steps  to  remedy 
discrimination  in  housing  and  promote 
fair  housing  rights  and  fair  housing 
choice. 

fb)  You  will  receive  1  Point  if  you 
address  all  of  the  above  issues  only  in 
a  general  way 

(c)  You  will  receive  0  Points  if  you  do 
not  address  all  of  the  above  issues,  or  if 
there  is  insufficient  information  to  rate 
this  factor. 

(2)  Economic  Opportunities  for  Low- 
and  Very  Low-Income  Persons  (Section 
3}— 1  Point. 

(a)  HOPE  VI  grantees  must  comply 
with  section  3  of  the  Housing  and  Urban 
Development  Act  of  1968  (12  U.S.C. 
1701u)  (Economic  Opportunities  for 
Low-  and  Verv'  Low-Income  Persons  in 
Connection  with  assisted  Projects)  and 
its  implementing  regulations  at  24  CFR 
part  135.  Information  about  Section  3 
can  be  found  at  HUD's  section  3  Web 
site  at  vi-ww. hud.gov/fhe/sfcJover  html 

(b)  You  will  receive  1  Point  if  you 
describe  a  feasible  plan  to  implement 
Section  3  that  not  only  meets  the 
minimum  requirements  described  in 
Section  (a)  above  but  also  exceeds  those 
requirements.  Your  plan  must  include 
vour  goals  by  age  group,  tvpes  of  jobs 
and  other  opportunities  to  be  provided, 
and  plans  for  tracking  and  evaluation. 
Section  3  firms  must  be  in  place  quickly 
so  that  residents  are  trained  in  time  to 
take  advantage  of  employment 
opportunities  such  as  jobs  and  other 
contractual  opportunities  in  the  pre- 
deveiopment,  demolition,  and 
construction  phases  of  the 
revitalization.  Your  section  3  plan  must 
demonstrate  that  you  will,  to  the 
greatest  extent  feasible,  direct  training, 
employment  and  other  economic 
opportunities  to: 

(i)  Low-  and  verv  low-income 
persons,  particularly  those  who  are 
recipients  of  government  assistance  for 
housing,  and 

(ii)  Business  concerns  which  provide 
economic  opportunities  to  low-  and 
very  low-income  persons. 

(c)  You  will  receive  0  Points  if  your 
plan  to  implement  Section  3  does  not 
meet  the  standards  listed  in  Section  (b) 
above,  or  if  there  is  inadequate 
information  in  your  application  to  rate 
this  factor. 

XI  Well-Functioning  Communities — 8 
Points  Total 

(A)  Rating  Factor:  On-Site  Housing— 3 
Points 

Your  proposed  unit  mix  must  be 
designed  to  achieve  a  well  functioning 
community  on  the  revitalized  site. 
While  it  is  up  to  you  to  determine  the 
unit  mix  that  is  appropriate  for  your 


site,  it  is  essential  that  this  unit  mix 
include  a  sufficient  amount  of  public 
housing  rental  units.  Reducing 
concentration  in  this  context  does  not 
nect^ssarilv  mean  reducing  density  of 
housing  units;  a  well-functioning, 
mixed-income  housing  community  may 
actually  have  a  higher  density  of  units, 
but  with  a  unit  mix  appropriate  for  the 
site's  market  conditions.  For  purposes  of 
this  section,   "public  housing  rental 
units  "  mean  rental  units  under  the  ACC. 
Homeownership  units  and  leare- 
purchase  units  would  not  be  counted. 
Units  sold  under  section  32  are  not 
considered  as  public  housing  rental 
units  for  this  section. 

(1)  You  will  receive  3  Points  if  your 
application  describes  a  unit  mix  that  is 
more  than  35  percent  or  more  public 
housing  rental  units. 

(2)  You  will  receive  2  Points  if  your 
application  describes  a  unit  mix  that  is 
between  25  and  34  percent  public 
housing  rental  units. 

(3)  You  will  receive  1  Point  if  vour 
application  describes  a  unit  mix  that  is 
between  15  and  24  percent  public 
housing  rental  units. 

(4)  You  will  receive  0  Points  if  your 
application  describes  a  unit  mix  that  is 
14  percent  or  less,  or  if  there  is 
inadequate  information  in  vour 
application  to  rate  this  factor. 

(B)  Off-Site  Housing— 1  Point 

(1)  Although  not  required,  you  are 
encouraged  t(>  consider  development  of 
replacement  housing  in  locations  other 
than  the  original  severely  distressed  site 
[i.e..  off-site  housing).  Locating  off-site 
housing  in  neighborhoods  with  low 
levels  of  poverty  and/ or  low 
concentrations  of  minorities  will 
provide  maximized  housing  alternatives 
for  low-income  resid^^nts  who  are 
currently  on-site  and  assist  the  goal  of 
creating  desegregated,  mixed-income 
communities  The  effect  on-sit?  will  be 
to  assist  in  the  deconcentration  of  low- 
income  residents  and  increase  the 
number  of  replacement  units. 

(2)  Although  it  is  acknowledged  that 
off-site  housing  is  not  appropriate  in 
some  communities,  if  you  do  not 
propose  to  include  off-site  housing  in 
vour  Revitalization  Plan,  you  are  not 
eligible  to  receive  this  Point. 

(3)  If  you  propo.se  an  off-site  housing 
component  in  your  application,  you 
must  be  sure  to  include  that  component 
when  vou  discuss  other  components 
(e.g.  on-site  housing,  homeownership 
housing,  etc  ).  Throughout  your 
application,  vour  unit  counts  and  other 
numerical  data  must  take  into  account 
the  off-site  component. 

(4)  Thresholcf:  If  you  propose  to 
develop  off-site  housing  in  any  phase  of 


your  proposed  revitalization  plan,  you 
MUST  provide  evidence  in  your 
application  that  you  (not  your 
developer)  have  site  control  of  the 
property(ies).  Evidence  may  include  an 
option  to  purchase  the  property,  a  sales 
agreement,  a  land  swap,  or  a  deed. 
Evidence  may  not  include  a  letter  from 
the  Mayor  or  other  official,  letters  of 
support  from  members  of  the 
appropriate  municipal  entities,  or  a 
resolution  evidencing  the  PHA's  intent 
to  exercise  its  power  of  eminent 
domain.  Evidence  of  site  control  may 
only  be  made  contingent  upon  the 
receipt  of  the  HOPE  VI  grant, 
satisfactory  compliance  with  the 
environmental  review  requirements  in 
accordance  with  Section  XVII  of  this 
NOFA,  and  the  site  and  neighborhood 
standards  in  Section  X(C)(3)  of  this 
NOFA.  If  you  demonstrate  site  control 
through  an  option  to  purchase,  the 
option  must  extend  for  at  least  180  days 
after  the  application  due  date.  If  you 
propose  to  develop  off-site  housing  and 
you  do  not  provide  acceptable  site 
control,  your  entire  application  will  be 
ineligible  for  funding. 

(5)  Rating  factor.  You  will  receive  1 
Point  if  you  propose  to  develop  an  off- 
site  housing  component(s)  and 
document  that:  you  have  site  control  of 
the  property(ies).  that  the  site(s)  meets 
all  environmental  review  requirements, 
and  that  the  site(s)  meets  site  and 
neighborhood  standards,  in  accordance 
with  (4)  above. 

(C)  Threshold:  Market  Rate  Housing 

If  you  include  market  rate  housing  in 
your  Revitalization  Plan,  you  must 
demonstrate  that  there  is  a  demand  for 
the  housing  units  of  the  type,  number, 
and  size  proposed  in  the  location  you 
have  chosen.  In  your  application  you 
must  provide  a  preliminary  market 
assessment  letter  prepared  by  an 
independent,  third  party,  credentialed 
market  research  firm,  or  professional 
that  describes  its  assessment  of  the 
demand  and  associated  pricing  structure 
for  the  proposed  residential  units  and 
any  community  facilities,  economic 
development,  and  retail  structures, 
based  on  the  market  and  economic 
conditions  of  the  project  area.  If,  after 
the  cure  period,  this  letter  is  not 
included  in  your  application,  it  will  be 
ineligible  for  funding. 

(D)  Rating  Factor:  Homeownership 
Housing — 4  Points 

The  Department  has  placed  the 
highest  priority  on  increasing 
homeownership  opportunities  for  low- 
and  moderate-income  persons,  persons 
with  disabilities,  the  elderly,  minorities, 
and  families  where  English  may  be  a 
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second  language.  Too  often  these 
individuals  and  families  aie  shut  out  of 
the  housing  market  through  no  fault  of 
their  own.  HUD  encourages  applicants 
to  work  aggressively  to  open  up  the 
realm  of  homeownership. 

(1)  Your  application  will  receive  4 
Points  if  you  propose  and  describe  a 
feasible,  well-defined  plan  for 
homeownership.  In  your  application, 
you  will  describe  all  of  the  following: 

(a)  The  purpose  of  your 
homeownership  program; 

(b)  The  number  of  units  planned  and 
their  location(s); 

(c)  A  description  and  justification  of 
the  families  that  will  be  targeted  for  the 
program; 

(d)  The  proposed  source  of  your 
construction  and  permanent  financing 
of  the  units;  and 

(e)  A  description  of  the 
homeownership  counseling  you  will 
provide  to  prospective  families, 
including  such  subjects  as  the 
homeownership  process,  housing  in 
non-impacted  areas,  credit  repair, 
budgeting,  and  home  maintenance. 

(2)  You  will  receive  2  Points  for  this 
factor  if  you  address  in  your  description 
some  but  not  all  of  the  items  listed 
under  (1). 

(3)  You  will  receive  0  Points  for  this 
factor  if  you  do  not  propose  to  include 
homeownership  units  in  your 
Revitalization  Plan,  your  proposed 
program  is  not  feasible  and/or  well 
defined,  or  there  is  inadequate 
information  in  your  application  to  rate 
this  factor. 

(E)  Threshold:  Zoning  Approval 

If  yod  are  proposing  to  use  off-site 
parcels  of  land  for  housing  development 
or  other  uses  that  are  currently  zoned 
for  a  purpose  different  than  the  one 
proposed  in  your  revitalization  plan, 
your  application  must  include  a 
certification  from  the  appropriate  local 
official  documenting  that  all  required 
zoning  approvals  have  been  secured  for 
such  parcels,  and/or  the  actual  zoning 
approval  document  for  the  parcel(s).  For 
example,  if  you  propose  to  develop 
housing  on  land  that  is  currently  zoned 
as  parkland  or  industrial  land,  you  must 
provide  evidence  in  the  application  that 
the  zoning  change  has  been  secured  to 
permit  housing  development. 

XII.  Soundness  of  Approach 

(A)  Threshold:  Appropriateness  of 
Proposal 

In  accordance  with  section  24(e)(1)  of 
the  1937  Act,  each  application  must 
demonstrate  the  appropriateness  of  the 
proposal  in  the  context  of  the  local 
housing  market  relative  to  other 


alternatives.  You  must  briefly  discuss 
other  possible  alternatives  to  your 
proposal  and  explain  why  your  plan  is 
more  appropriate.  This  is  a  statutory 
requirement  and  an  application 
threshold.  Any  deficiencies  in  your 
narrative  may  not  be  corrected  after  the 
application  is  submitted.  Examples  of 
alternative  proposals  may  include: 

(1)  Rebuilding  or  rehabilitating  an 
existing  project  or  units  at  an  off-site 
location  that  is  in  an  isolated,  non- 
residential, or  otherwise  inappropriate 
area; 

.  (2)  Proposing  a  range  of  incomes, 
housing  types  (rental,  homeownership. 
market  rate,  public  housing,  townhouse. 
detached  house,  etc.).  or  costs  which 
cannot  be  supported  by  a  market 
analysis;  and/or 

(3)  Proposing  to  use  the  land  in  a 
manner  that  is  contrary  to  the  goals  of 
your  agency. 

(B)  Rating  factor:  Overall  Quality  of 
Plan— 19  Points  Total 

(1)  Quality  and  Consistency  of  the 
Application — 2  Points. 

Your  application  may  receive  between 
0  and  2  points  for  its  demonstration  of 
quality  and  consistency.  The 
information  and  strategies  described  in 
your  application  must  be  well 
organized,  coherent,  and  internally 
consistent.  Numbers  and  statistics  in 
your  narratives  must  be  consistent  with 
the  information  provided  in  the 
attachments.  Also,  the  physical  and  CSS 
aspects  of  the  application  must  be 
compatible  and  coordinated  with  each 
other.  Pay  particular  attention  to  the 
data  provided  for: 
— Types  and  numbers  of  units; 
— Budgets; 
— Other  financial  estimates,  including 

sources  and  uses;  and 
— Numbers  of  residents  affected. 

(a)  You  will  receive  2  points  if  your 
application  demonstrates  a  high  level  of 
quality  and  consistency; 

(b)  You  will  receive  1  point  if  your 
application  demonstrates  a  moderate 
level  of  quality  and  consistency; 

(c)  You  will  receive  0  points  if  your 
application  fails  to  demonstrate  an 
acceptable  level  of  quality  and 
consistency; 

(2)  Appropriateness  and  Feasibility  of 
the  Plan — 2  Points,  (a)  You  will  receive 
2  points  if  your  Revitalization  Plan 
demonstrates: 

(i)  Appropriateness  and  suitability,  in 
the  context  of  the  community,  market 
conditions,  ^nd  other  revitalization 
options,  in  accordance  with  XII(A); 

(ii)  Marketability,  in  the  context  of 
local  conditions; 


(iii)  Financial  feasibility,  as 
demonstrated  in  the  financial 
structure(s)  proposed  in  the  application. 

(b)  You  will  receive  1  Point  if  your 
application  only  moderately 
demonstrates  tbe  criteria  of  (2)(a)(i)-(iii) 
above. 

(c)  You  will  receive  0  Points  if  your 
application  does  not  demonstrate  the 
criteria  of  (2)(a)(i)-{iii)  above. 

(3)  Neighborhood  Impact  and 
Sustainability  of  the  Plan — 2  Points,  (a) 
You  will  receive  2  Points  if  your 
Revitalization  Plan,  including  plans  for 
retail,  office,  other  economic 
development  activities,  as  appropriate, 
will: 

(i)  Result  in  a  revitalized  site  that  will 
enhance  the  neighborhood  in  which  the 
project  is  located; 

(ii)  Spur  outside  in\estment  into  the 
surrounding  community: 

(iii)  Enhance  economic  opportunities 
for  residents:  and 

(iv)  Remove  an  impediment  to 
continued  redevelopment  or  start  a 
community-wide  revitalization  process. 

(h)  You  will  receive  1  Point  if  your 
application  demonstrates  that  your 
Revitalization  Plan  will  have  only  a 
moderate  effect  on  activities  in  tbe 
surrounding  community,  as  described  in 
(a)(i)-(iv)  above. 

(c)  You  will  receive  0  Points  if  your 
application  does  not  demonstrate  that 
your  Revitalization  Plan  will  have  an 
effect  on  the  surrounding  community,  as 
described  in  (a)(i)-(iv)  above,  or  if  there 
is  inadequate  information  in  your 
application  to  rate  this  factor. 

(4)  Project  Readiness — 7  Points.  HUD 
places  top  priority  on  projects  that  will 
be  able  to  commence  immediately  after 
grant  award.  You  will  receive  the 
following  points  for  each  applicable 
subfactor  certified  in  your  application. 

(a)  You  will  receive  2  Points  if  the 
targeted  severely  distressed  public 
housing  project  is  completely  vacant. 

(b)  You  will  receive  2  Points  if  the 
targeted  severely  distressed  public 
housing  site  is  cleared. 

(c)  You  will  receive  1  Point  if  a  Master 
Development  Agreement  has  been 
developed  and  is  ready  to  submit  to 
HUD. 

(d)  You  will  receive  1  Point  if  your 
preliminary  site  design  is  complete. 

(e)  You  will  receive  1  Point  if  you 
have  held  5  or  more  public  planning 
sessions  leading  to  resident  acceptance 
of  the  Plan. 

(5)  Design — 3  Points.  HUD  is  seeking 
excellence  in  design.  We  urge  you  to 
carefully  select  your  architects  and/or 
planners,  and  to  enlist  local  affiliates  of 
national  architectural  and  planning 
organizations  such  as  the  American 
Institute  of  Architects,  the  American 
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Society  of  Landscape  Architects,  the 
American  Planning  Association,  the 
Congress  for  the  New  Urbanism,  and/or 
the  department  of  architecture  at  a  local 
college  or  university  to  assist  you  in 
assessing  qualifications  of  design 
professionals  and/or  participating  on  a 
selection  panel  that  results  in  the 
procurement  of  excellent  design 
ser\ices 

HL'D  encourages  vou  to  select  a 
design  team  that  is  committed  to  a 
process  in  which  residents.  in(  lading 
young  people  and  seniors,  the  broader 
community,  and  other  stakeholders 
participate  in  designing  the  new 
community. 

Your  proposed  site  plan,  new  units, 
and  other  buildings  must  be  designed  to 
be  compatible  with  and  enrich  the 
surrounding  neighborhood.  Lof:al 
architecture  and  design  elements  and 
amenities  should  be  incorporated  into 
the  new  or  rehabilitated  homes  so  that 
the  revitalized  sites  and  structures  will 
blend  into  the  broader  community  and 
appeal  to  the  market  segments  for  which 
they  are  intended   Housing,  community 
facilities,  and  economic  development 
space  must  be  well  integrated.  You  must 
select  members  of  your  Team  who  have 
the  ability  to  meet  these  requirements. 

(a)  You  will  receive  3  Points  if  your 
proposed  site  plan,  new  dwelling  units. 
and  buildings  demonstrate  that: 

(i)  You  have  proposed  a  site  plan  that 
is  compact,  pedestrian-friendlv.  with  an 
interconnected  network  of  streets  and 
public  open  space; 

(ii)  Your  proposed  housing, 
community  facilities,  and  economic 
development  facilities  are  thoroughly 
integrated  into  the  community  through 
the  use  of  local  architectural  tradition, 
building  scale,  grouping  of  buildings, 
and  design  elements;  and 

(iii)  Your  plan  proposes  appropriate 
eiihancements  of  tiie  natural 
environment. 

(b)  You  will  receive  1  Pomt  if  vour 
proposed  site  plan,  new  dwelling  units, 
and  buildings  demonstrate  design  that 
adequately  addresses  the  (elements 
above. 

(c)  You  will  receive  0  Points  if  your 
proposed  design  is  perfunctory  or 
otherwise  does  not  address  the  above 
elements.  You  will  also  receive  0  Points 
if  there  is  inadequate  information  in  the 
application  to  rate  this  factor. 

(6)  Evaluation — :i  Points  You  are 
encouraged  to  work  with  your  local 
universitv(ies).  other  institutions  of 
learning,  foundations,  and/or  others  to 
evaluate  the  performance  and  impact  of 
their  HOPE  \'I  Revitalization  Plan  over 
the  life  of  the  grant.  The  proposed 
methodology  must  measure  success 
against  goals  you  set  at  the  outset  of 


your  revitalization  activities.  Evaluators 
must  establish  baselines  and  provide 
ongoing  interim  reports  that  will  allow 
you  to  make  changes  as  necessary  as 
your  project  proceeds.  Where  possible, 
you  are  encouraged  to  form  partnerships 
with  Historically  Black  Colleges  and 
Universities  (HBCl's);  Hispanic-Serving 
Institutions  (HSIs);  Community 
Outreach  Partnership  (-enters  (COP(^s): 
the  Alaskan  Native/Native  Hawaiian 
histitution  .Assisting  Communities 
Program  (as  appropriate);  and  others  in 
HUU's  I'niversily  Partnerships  Program. 

(a)  You  will  receive  3  Points  if  your 
application  ini  ludes  a  letter(s)  from  an 
institution(s)  of  higher  learning, 
foundations,  or  other  organization  that 
specializes  in  research  and  (;valuation 
that  provides  a  commitment  to  work 
with  vou  to  evaluate  your  program  and 
describes  its  proposed  approach  to  carry 
out  the  evaluation  if  vour  application  is 
selected  for  hinding.  The  letter  must 
provide  the  extent  of  the  commitment 
and  involvement,  the  extent  to  which 
you  and  the  local  institution  of  higher 
learning  will  cooperate,  and  the 
proposed  approach.  The  commitment 
letter  must  address  all  of  the  following 
areas  for  evaluation: 

(i)  The  impact  of  your  HOPE  VI  effort 
on  the  lives  of  the  residents: 

(ii)  The  nature  and  extent  of  economic 
development  generated  in  the 
community: 

(iii)  The  effef:t  of  the  revitalization 
effort  on  the  surrounding  community, 
including  spillover  revitalization 
activities,  property  values,  etc.;  and 

(iv)  Your  success  at  integrating  the 
physical  and  CSS  aspects  of  your 
strategy. 

(b)  You  will  receive  0  Points  if  your 
application  does  not  include  a 
commitment  letter  that  conforms  to  the 
specifi(:<itions  in  paragraph  (bj  above. 

.\7//  Application  Requirements 

(A)  Application  Components 

(1)  Narrative  Exhibits,  (a)  The  first 
part  of  vour  application  will  be 
comprised  of  narrative  exhibits.  Your 
narratives  will  respond  to  each  rating 
factor  in  the  NC3FA  and  will  also 
respond  to  threshold  requirements. 
Among  other  things,  your  narratives 
must  describe  vour  overall  planning 
activities,  including  but  not  limited  to 
relocation,  community  and  supportive 
services,  ami  deveh^pment  issues. 

(b!  Each  HOPE  VI  Revitalization 
application  must  contain  no  more  than 
100  pages  of  narrative  exhibits.  Anv 
pages  after  the  first  100  pages  of 
narrative  exhibits  will  not  be  reviewed. 
Although  submitting  pages  in  excess  of 
the  page  limitations  will  not  disqualify 


an  application.  HUD  will  not  consider 
the  information  on  any  excess  pages, 
which  mav  result  in  a  lower  score  or 
failure  of  a  threshold.  Text  submitted  at 
the  request  of  HUD  to  correct  a  technical 
deficiency  will  not  be  counted  in  the 
10©  page  limit. 

(2]  Attachments,  (a)  The  second  part 
of  your  application  will  be  comprised  of 
Attachments.  These  documents  will  also 
respond  to  the  rating  factors  in  the 
NOFA.  as  well  as  threshold 
requirements.  They  will  include 
documents  such  as  maps,  photographs, 
letters  of  commitment,  application  data 
forms,  and  various  certifications  unique 
to  HOPE  VI  Revitalization. 

(b)  Each  HOPE  VI  Revitalization 
application  must  contain  no  more  than 
125  pages  of  attachments.  Any  pages 
after  ttie  first  125  pages  of  attachments 
will  not  be  considered.  Although 
submitting  pages  in  excess  of  the  page 
limit  will  not  disqualify  an  application. 
HUD  will  not  consider  the  information 
on  anv  excess  pages,  which  may  result 
in  a  lower  score  or  failure  to  meet  a 
threshold. 

(3)  Exceptions  to  Page  Limits.  The 
documents  listed  below  constitute  the 
onlv  exceptions  and  are  not  counted  in 
the  page  limits  listed  in  Sections  (1Kb) 
and  (2)(b)  above: 

(a)  Additional  pages  submitted  at  the 
request  of  HUD  in  response  to  a 
technical  deficiency. 

(b)  Attachments  that  provide 
documentation  of  commitments  from 
resource  providers  or  CSS  providers. 

(c)  Attachments  that  provide 
documentation  of  site  control  and  site 
acquisition  in  accordance  with  Section 
XI(B)(4)  and  (5). 

(d)  Narratives  and  Attachments,  as 
relevant,  required  to  be  submitted  only 
by  existing  HOPE  VI  Revitalization 
Grantees  in  accordance  with  Sections 
IV(A)(3)  and  IV(B)(2)  of  this  NOFA 
(Capacity). 

(e)  Information  required  of  MTW 
applicants  only. 

(4)  Standard  Forms  and 
Certifications.  The  last  part  of  your 
application  will  be  comprised  of 
standard  certifications  common  to  many 
HUD  programs.  Required  forms  are 
included  in  the  HOPE  VI  Application 
and  will  be  available  electronically  on 
the  Web  sites  listed  in  Section  111(b)(2) 
in  the  General  Section  of  this  NOFA.  If 
you  are  requesting  Housing  Choice 
Voucher  assistance  as  described  in 
Section  III(E)  in  the  General  Section  of 
this  NOFA.  it  must  be  placed  in  this 
Standard  Forms  and  Certifications 
Section  of  your  HOPE  VI  application. 
These  forms  must  be  placed  at  the  back 
of  the  application,  except  for  the 
Applicati(m  for  Federal  Assistance  (SF- 
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424)  and  the  Acknowledgment  of 
Application  Receipt  (HUD-2993),  must 
be  the  first  two  pages  of  your 
application. 

(B)  Application  Format 

To  speed  the  processing  of  your 
application,  you  are  asked  to  follow 
these  instructions  when  preparing  your 
application: 

(1)  Double  space  your  narrative  pages. 
Single  spaced  pages  will  be  counted  as 
two  pages. 

(2)  Use  8V2  X  11  inch  paper,  one  side 
only.  Only  the  City  map  may  be 
submitted  on  an  8V2  by  14  sheet  of 
paper.  Larger  pages  will  be  counted  as 
two  pages. 

(3)  All  margins  should  be  1  inch,  but 
no  smaller  than  V2  inch. 

(4)  Use  at  least  an  11  Point  font. 

(5)  Any  pages  marked  with  numbers 
and  letters  (e.g.,  75A,  75B,  75C)  will  be 
treated  as  separate  pages. 

(6)  If  a  Section  is  not  applicable,  omit 
it:  do  not  insert  a  page  marked  n/a. 

(7)  Mark  each  Exhibit  and  Attachment 
with  an  appropriate  tab.  No  material  on 
the  tab  will  be  considered  for  review 
purposes,  although  pictures  are  allowed. 

(8)  No  more  than  one  page  of  text  may 
be  placed  on  one  sheet  of  paper;  i.e.,  you 
may  not  shrink  pages  to  get  two  or  more 
on  a  page. 

(9)  Do  not  format  your  narrative  in 
columns.  Pages  with  text  in  columns 
will  be  counted  as  two  pages. 

(10)  The  applications  (copy  and 
original)  should  be  packaged  in  a  3-ring 
binder. 

(C)  Signatiues 

Unless  otherwise  indicated,  the 
Executive  Director  of  the  applicant 
PHA,  or  his  or  her  designate,  must  sign 
each  form  or  certification,  whethCT  part 
of  an  Attachment  or  a  Standard 
Certification.  Signatures  need  not  be 
original  in  the  copy. 

XrV.  Revitalization  Application 
Selection  Process 

(A)  Revitalization  GrEmt  Application 
Evaluation 

(1)  HUD's  selection  process  is 
designed  to  ensure  that  HOPE  VI 
Revitalization  grants  are  awarded  to 
eligible  PHAs  with  the  most  meritorious 
applications. 

(2)  HUD  will  only  rate  HOPE  VI 
Revitalization  applications  that  have 
met  the  thresholds  described  in  this 
HOPE  VI  NOFA. 

(B)  Threshold  and  Completeness  Review 

(1)  Application  Screening.  HUD  will 
screen  each  application  to  determine  if 
it  meets  the  threshold  criteria  listed  in 
Section  II  of  this  NOFA. 


(2)  HUD  will  consider  the  information 
you  submit  by  the  application  due  date. 
After  the  application  due  date,  HUD 
may  not,  consistent  with  its  regulations 
in  24  CFR  part  4,  subpart  B,  consider 
any  unsolicited  information  that  you  or 
any  third  party  may  want  to  provide. 

(3)  In  order  not  to  unreasonably 
exclude  applications  from  being  rated 
and  ranked,  HUD  may  contact 
applicants  to  ensure  proper  completion 
of  the  application  on  a  uniform  basis  for 
all  applicants.  After  your  application 
has  been  screened,  HUD  may  contact 
you  to  clarify  an  item  in  your 
application  or  to  give  you  an 
opportunity  to  correct  a  technical 
deficiency.  HUD  may  not  seek 
clarification  of  items  or  responses  that 
would  improve  the  substantive  quality 
of  your  response  to  any  rating  factor. 
Examples  of  curable  technical 
deficiencies  include  your  failure  to 
include  a  required  certification  or  sign 

a  document.  If  HUD  identifies  a 
technical  deficiency,  it  will  notify  you 
by  fax  of  the  clarification  or  deficiency. 
You  must  submit  information  to  crn-e 
the  deficiency  to  HUD  within  14 
calendar  days  from  the  date  of  HUD 
notification.  (If  the  due  date  falls  on  a 
Saturday.  Sunday,  or  Federal  holiday, 
your  correction  must  be  received  by 
HUD  on  the  following  business  day.)  If 
the  deficiency  is  not  corrected  within 
this  time  period,  HUD  will  reject  the 
application  as  incomplete  and  it  will 
not  be  considered  for  funding. 

(4)  In  order  to  evaluate  Thresholds, 
HUD  may  also  use  internal  information 
sources  that  will  provide  information 
regarding  audit  findings,  the  status  of 
existing  HOPE  VI  Revitalization  grants 
obligation  of  Capital  Funds,  and  other 
pertinent  information.  HUD  will  not 
consider  external  sources  such  as 
newspaper  articles  and  letters  to 
evaluate  applications  unless  they  are 
submitted  in  your  application. 

(5)  Applications  that  do  not  meet 
every  threshold  will  be  deemed 
ineligible  for  funding  and  will  not  be 
rated. 

(C)  Preliminary'  Rating  and  Ranking 

(1)  Rating. 

(a)  HUD  will  preliminarily  rate  each 
eligible  application,  SOLELY  on  the 
basis  of  the  rating  factors  described  in 
this  HOPE  VI  NOFA. 

(b)  When  rating  applications,  HUD 
reviewers  will  not  use  any  information 
included  in  any  HOPE  VI  application 
submitted  in  a  prior  year. 

(c)  HUD  will  assign  a  preliminary 
score  for  each  rating  factor  and  a 
preliminary  total  score  for  each  eligible 
application. 


(d)  The  maximum  number  of  Points 
for  each  Revitalization  application  is 
108. 

(2)  Ranking. 

(a)  After  preliminary  review, 
applications  will  be  ranked  in  score 
order. 

(b)  Applications  will  be  deemed 
"competitive"  if  they  have  a 
preliminary  score  of  85  or  above. 

(c)  Applications  that  do  not  have  a 
preliminary  score  of  at  least  85  will  not 
receive  a  final  score  and  will  not  be 
eligible  for  funding. 

(D)  Final  Panel  Review 

(1)  A  Final  Review  Panel  made  up  of 
HUD  staff  will: 

(a)  Assess  each  competitive 
application,  as  defined  in  Section 
XIV(C)  above: 

(b)  Assign  the  final  score:  and 

(c)  Recommend  for  selection  the  most 
highly-rated  competitive  applications, 
subject  to  the  amount  of  available 
funding,  in  accordance  with  the 
allocation  of  funds  described  in  Section 
II  of  the  General  Section  of  this  NOFA. 

(2)  HUD  reserves  the  right  to  make 
reductions  in  funding  to  delete 
ineligible  items,  with  the  exception  of 
the  prohibition  to  request  funds  for 
units  that  do  not  meet  the  requirements 
of  replacement  housing,  in  accordance 
with  Section  111(D)(8)  of  this  NOFA. 

(3)  In  accordance  with  the  FY  2003 
HOPE  VI  appropriation,  HLT3  may  not 
use  HOPE  VI  funds  to  grant  competitive 
advantage  in  awards  to  settle  litigation 
or  pay  judgments. 

(E)  Tie  Scores 

If  two  or  more  applications  have  the 
same  score  and  there  are  insufficient 
funds  to  select  all  of  them,  HUD  will 
select  for  funding  the  application(s) 
with  the  highest  score  for  Rating  Factor 
XII,  Overall  Quality  of  the  Plan.  If  a  tie 
still  remains,  HUD  will  select  for 
funding  the  application(s)  with  the 
highest  score  for  Capacity,  Rating  Factor 
IV.  HUD  will  select  further  tied 
applications  with  the  highest  score  for 
Need,  Rating  Factor  V. 

(F)  Transfer  to  Demolition  Grants 

If  funds  remain  after  all  eligible  HOPE 
V!  Revitalization  grant  applications  are 
funded  and  the  amount  remaining  is 
inadequate  to  feasibly  fund  the  next 
eligible  Revitalization  application,  HUD 
reserves  the  right  to: 

(1)  Reallocate  unused  funds  to  fund  or 
supplement  the  next  eligible  HOPE  V'l 
Demolition  grant  application(s): 

(2)  Reallocate  unused  funds  to  the 
amount  available  for  Housing  Choice 
Voucher  assistance,  if  necessary:  and/or 

(3)  Carry  over  unused  funds  to  the 
next  fiscal  vear. 
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XV.  Post  Award  Activities 

(A)  Notification  of  Funding  Decisions 
The  HUD  Reform  Act  prohibits  HUD 
from  notif\'ing  you  as  to  whether  or  not 
vou  have  been  selected  to  receive  a 
Revitalization  grant  until  it  has 
aanounced  all  HOPE  VI  Revitalization 
grant  recipients.  If  your  Revitalization 
application  has  been  found  to  be 
ineligible  or  if  it  did  not  receive  enough 
Points  to  be  funded,  you  will  not  be 
notified  until  the  successful  applicants 
have  been  notified.  HUD  will  provide 
written  notification  to  all  HOPE  VI 
applicants,  whether  or  not  thev  have 
been  selected  for  funding 

(B)  Applicant  Debriefing.  Each 
applicant  will  be  provided  a  copy  of  the 
total  score  their  application  received, 
including  the  score  received  for  each 
rating  factor. 

(C)  Environmental  Review.  HUD 
notification  that  you  have  been  selected 
to  receive  a  HOPE  VI  grant  constitutes 
only  preliminary  approval.  Grant  funds 
may  not  be  released  until  the 
responsible  entity  completes  an 
environmental  review  and  vou  submit 
and  obtain  HUD  approval  of  a  request 
for  release  of  funds  and  the  responsible 
entity's  environmental  certification  in 
accordance  with  Section  XVII  of  this 
NOFA. 

(D)  Revitalization  Grant  Agreement. 
When  you  are  selected  to  receive  a 
Revitalization  grant.  HUD  will  send  you 
a  HOPE  VI  Revitalization  Grant 
Agreement,  which  constitutes  the 
contract  between  you  and  HUD  to  carry 
out  and  fund  public  housing 
revitalization  activities.  Both  you  and 
HUD  will  sign  the  cover  sheet  of  the 
Grant  Agreement.  It  is  effective  on  the 
date  of  HlT)s  signature.  The  Grant 
Agreement  differs  from  year  to  year. 
Past  Revitalization  Grant  Agreements 
can  be  found  on  the  HOPE  VI  Web  site 
at  www  hud.gov/hopevi. 

(E)  HOPE  VI  Endowment  Trust 
Addendum  to  the  Grant  Agreement 
This  document  must  be  e.xecuted 
between  the  Grantee  and  HUD  in  order 
for  the  Grantee  to  use  GSS  funds  in 
accordance  with  Section  VIII(A)(3)  of 
this  NOFA. 

(F)  Revitalization  Plan.  After  HUD 
conducts  a  post-award  review  of  your 
application  and  makes  a  visit  to  the  site, 
you  will  be  required  to  submit 
components  of  your  Revi'alization  Plan 
to  HUD.  as  provided  in  the  HOPE  \'I 
Revitalization  Grant  Agreement.  These 
components  include,  but  are  not  limited 
to: 

(1)  Supplemental  Submissions, 
including  a  HOPE  VI  Program  Budget: 

(2)  A  Gommunity  and  Supportive 
Services  work  plan,  in  accordance  with 
guidance  provided  by  HUD: 


(3)  A  standard  or  mixed-finance 
development  proposal,  as  applicable; 

(4)  A  demolition  and/or  disposition 
application,  as  applicable;  and 

(5)  A  homeownership  proposal,  as 
applicable 

XVI.  Revitalization  Grant 
Implementation  Requirements 

(A)  General  Section  Requirements. 
See  the  General  .Section  of  this  NOFA 
for  other  Grant  Implementation  and 
Additional  Governmental  Requirements 
that  vnu  must  implement. 

(B)  Quarterly  Report.  If  you  are 
selected  for  funding,  you  must  submit  a 
Quartarlv  Report  to  HUD. 

(U  HUD  will  provide  training  and 
technical  assistance  on  the  filing  and 
submitting  of  Quarterly  Reports. 

(2)  Filing  of  Quarterly  Reports  is 
mandatory  for  all  (Jrantees,  and  failure 
to  do  so  within  the  required  time  frame 
will  result  in  suspension  of  grant  funds 
until  the  report  is  filed  and  approved  by 
HUD. 

(3)  Grantees  will  be  held  to  the 
milestones  that  are  reported  on  the 
Quarterly  Report  Administrative  and 
('ompliance  (Checkpoints  Report,  as 
approved  bv  HUD. 

(4)  Grantees  must  also  report 
obligations  and  expenditures  in  LOCCS, 
or  its  successor  system,  on  a  quarterly 
basis. 

(C)  Timeliness  of  Gonstruction. 
Grantees  must  proceed  within  a 
reasonable  time  frame,  as  indicated 
below.  In  determining  reasonableness  of 
such  time  frame,  HUD  will  take  into 
consideration  those  delays  caused  by 
factors  beyond  your  control.  These 
timeframes  must  be  reflected  in  the  form 
of  a  program  schedule,  in  accordance 
with  the  threshold  requirement  at 
.Section  IV(C). 

( 1)  CJrantees  must  submit 
Supplemental  .Submissions  within  90 
days  from  the  date  of  HUD's  written 
request. 

(2)  Grantees  must  submit  CSS  work 
plans  wi»hin  90  days  from  the  execution 
of  the  Grant  Agreement. 

{.i)  .Ml  other  required  components  of 
the  Revitalization  Plan  and  any  other 
submissions  not  mentioned  above  must 
be  submitted  in  accordance  with  the 
Quarterly  Report  .Administrative  and 
Compliance  (Checkpoints  Report,  as 
approved  by  HUD. 

(4)  Grantees  must  start  construction 
within  12  months  from  the  date  of 
HUD's  approval  of  the  Supplemental 
Submissions  as  requested  by  HUD  after 
grant  award.  This  time  period  may  not 
exceed  18  months  from  the  date  the 
Grant  Agreement  is  executed. 

(5)  Grantees  must  submit  the 
development  prf)posal  for  the  first  phase 


of  construction  within  12  months  of 
grant  award.  The  program  schedule 
must  indicate  the  date  on  which  the 
development  proposal  for  each  phase  of 
the  revitalization  plan  will  be  submitted 
to  HUD. 

(6)  The  closing  of  the  first  phase  must 
take  place  within  15  months  of  grant 
award, 

(7)  (Grantees  must  complete 
construction  within  48  months  from  the 
date  of  HUD's  approval  of  your 
Supplemental  Submissions.  This  time 
period  for  completion  may  not  exceed 
54  months  from  the  date  the  Grant 
Agreement  is  executed. 

(8)  In  accordance  with  section  24(i]  of 
the  1937  Act,  if  a  Grantee  does  not 
proceed  within  a  reasonable  time  frame, 
as  described  in  Sections  (B)(1)  through 
(7)  above,  HUD  shall  withdraw  any 
unobligated  grant  amounts.  HUD  shall 
redistribute  any  withdrawn  amounts  to 
one  or  more  other  applicants  eligible  for 
HOPE  VI  assistance  or  to  one  or  more 
other  entities  capable  of  proceeding 
expeditiously  in  the  same  locality  in 
carrying  out  the  Revitalization  Plan  of 
the  original  Grantee. 

(9)  31  U.S.C.  1552.  In  accordance  with 
this  statute,  all  FY  2003  HOPE  VI  hinds 
must  be  expended  by  September  30, 
2009.  Any  funds  that  are  not  expended 
by  that  date  will  be  cancelled  and 
recaptured  by  the  Treasury,  and 
thereafter  will  not  be  available  for 
obligation  or  expenditure  for  any 
purpose. 

(D)  Building  Standards.  (1)  Building 
Codes.  All  activities  that  include 
construction,  rehabilitation,  lead-based 
paint  removal,  and  related  activities 
must  meet  or  exceed  local  building 
codes.  You  are  encouraged  to  read  the 
policy  statement  and  Final  Report  of  the 
HUD  Review  of  Model  Building  Codes 
that  identifies  the  variances  between  the 
design  and  construction  requirements  of 
the  Fair  Housing  Act  and  several  model 
building  codes.  That  report  can  be 
found  on  the  HUD  Web  site  at 
v^'ww. hud.gov/fhe/modelcodes. 

(2)  Deconstruction.  HUD  encourages 
you  to  design  programs  that  incorporate 
sustainable  construction  and  demolition 
practices,  such  as  the  dismantling  or 
"deconstruction"  of  public  housing 
units,  recycling  demolition  debris,  and 
reusing  salvage  materials  in  new 
construction.  "A  Guide  to 
Deconstruction"  can  be  found  at 

n-wTfV. hud.gov/deconstr.pdf. 

(3)  PATH.  HUD  encourages  you  to  use 
PATH  technologies  in  the  construction 
and  delivery  of  replacement  housing. 
PATH  (Partnership  for  Advancing 
Technology  in  Housing)  is  a  voluntary 
initiative  that  seeks  to  accelerate  the 
creation  and  widespread  use  of 
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advanced  technclogies  to  radically 
improve  the  quality,  durability, 
environmental  performance,  energy 
efficiency,  and  affordability  of  our 
Nation's  housing. 

(a)  PATH'S  goal  is  to  achieve  dramatic 
improvement  in  the  quality  of  American 
housing  by  the  year  2010.  PATH 
encourages  leaders  from  the  home 
building,  product  manufacturing, 
insurance  and  financial  industries,  and 
representatives  from  federal  agencies 
dealing  with  housing  issues  to  work 
together  to  spiu*  housing  design  and 
construction  innovations.  PATH  will 
provide  technical  support  in  design  and 
cost  analysis  of  advanced  technologies 
to  be  incorporated  in  project 
construction. 

(b)  Applicants  are  encouraged  to 
employ  PATH  technologies  to  exceed 
prevailing  national  building  practices 
by: 

(i)  Reducing  costs; 

(ii)  Improving  dvu-ability; 

(iii)  Increasing  energy  efficiency; 

(iv)  Improving  disaster  resistance;  and 

(v)  Reducing  environmental  impact. 

(c)  More  information,  the  list  or 
technologies,  latest  PATH  Newsletter, 
results  from  field  demonstrations,  and 
PATH  projects  can  be  foimd  at 
www.pathnet.org. 

(4)  Energy  Efficiency. 

(a)  New  construction  must  comply 
with  the  latest  HUD-adopted  Model 
Energy  Code  issued  by  the  Counpil''of^ 
American  Building  Officials,  y^ 

(b)  HUD  encourages  you  to  set  higher 
standards  for  energy  and  water 
efficiency  in  HOPE  VI  new  construction, 
which  can  achieve  utility  savings  of  30 
to  50  percent  with  minimal  extra  cost. 

(c)  You  are  encouraged  to  negotiate 
with  yoiu-  local  utility  company  to 
obtain  a  lower  rate.  Utility  rates  and  tax 
laws  vary  widely  throughout  the 
country.  In  some  areas,  PHAs  are 
exempt  or  partially  exempt  from  utility 
rate  tcixes.  Some  PHAs  have  paid 
unnecessarily  high  utility  rates  because 
they  were  billed  at  an  incorrect  rate 
classification. 

(d)  Local  utility  companies  may  be 
able  to  provide  grant  funds  to  assist  in 
energy  efficiency  activities.  States  may 
also  have  programs  that  will  assist  in 
energy  efficient  building  techniques. 

(e)  You  must  use  new  technologies 
that  will  conserve  energy  and  decrease 
operating  costs  where  cost  effective. 
Examples  of  such  technologies  include: 

(i)  Geothermal  heating  and  cooling; 

(ii)  Placement  of  buildings  and  size  of 
eaves  that  take  advantage  of  the 
directions  of  the  sun  throughout  the 
year; 

(iii)  Photovoltaics  (technologies  that 
convert  light  into  electrical  power); 


(iv)  Extra  insulation; 

(v)  Smart  windows;  and 

(vi)  Energy  Star  appliances. 

(f)  HUD's  Energy  Web  site  is  located 
at  http://www.hudstage.hud.gov/offices/ 
cpd/energyenviron/energy/index.cfm 

(E)  Accessible  Technology.  The 
Rehabilitation  Act  Amendments  of  1 998 
apply  to  all  electronic  information 
technology  (EIT)  used  by  a  grantee  for 
transmitting,  receiving,  using,  or  storing 
information  to  carry  out  the 
responsibilities  of  any  federal  grant 
awarded.  It  includes,  but  is  not  limited 
to,  computers  (hardware,  software,  word 
processing,  e-mail,  and  web  pages) 
facsimile  machines,  copiers,  and 
telephones.  When  developing, 
procuring,  maintaining  or  using  EIT, 
grantees  must  ensure  that  the  EIT 
allows: 

(1)  Employees  with  disabilities  to 
have  access  to  and  use  information  and 
data  that  is  comparable  to  the  access 
and  use  of  data  by  employees  who  do 
not  have  disabilities;  and 

(2)  Members  of  the  public  with 
disabilities  seeking  information  or 
service  from  a  grantee  must  have  access 
to  and  use  of  information  and  data  that 
is  comparable  to  the  access  and  use  of 
data  by  members  of  the  public  who  do 
not  have  disabilities.  If  these  standards 
impose  an  undue  burden  on  a  grantee, 
they  may  provide  an  alternative  means 
to  allow  the  individual  to  use  the 
information  and  data.  No  grantee  will  be 
required  to  provide  information  services 
to  a  person  wiih  disabilities  at  any 
location  other  than  the  location  at 
which  the  information  services  are 
generally  provided. 

XVII.  Environmental  Requirements 

(A)  Environmental  Review.  (1) 
Environmental  Review  Requirements  for 
the  HOPE  VI  Program.  Please  see 
Section  VII  of  the  General  Section  of  the 
NOFA  for  environmental  review 
requirements  for  HOPE  VI  Grants. 

(2)  Additional  Environmental  Review 
Requirements  for  HOPE  VI 
Revitalization  Grants,  (a)  If  the 
environmental  review  is  completed 
before  HUD  approval  of  the  HOPE  VI 
Supplemental  Submissions  and  you 
have  submitted  your  Request  for  Release 
of  Funds  (RROF),  the  Supplemental 
Submissions  approval  letter  shall  state 
any  conditions,  modifications, 
prohibitions,  etc.  as  a  result  of  the 
environmental  review,  including  the 
need  for  any  further  environmental 
review.  You  must  carry  out  any 
mitigating/remedial  measures  required 
by  HUD,  or  select  an  alternate  eligible 
property,  if  permitted  by  HUD.  If  HUD 
does  not  approve  the  remediation  plan 
and  a  fully  funded  contract  with  a 


qualified  contractor  licensed  to  perform 
the  required  type  of  remediation  is  not 
executed.  HUD  reserves  the  right  to 
determine  that  the  grant  is  in  default. 

(b)  If  the  environmental  review  is  not 
completed  and/or  vou  have  not 
submitted  the  RROF  before  HUD 
approval  of  the  Supplemental 
Submissions,  the  letter  approving  the 
Supplemental  Submissions  will  instruct 
you  to  refrain  from  undertaking, 
obligating,  or  expending  funds  on 
physical  activities  or  other  choice- 
limiting  actions,  until  HUD  approves 
your  RROF  and  the  related  certification 
of  the  responsible  entity  (or  HUD  has 
completed  the  environmental  review). 
The  Supplemental  Submissions 
approval  letter  also  will  advise  you  that 
the  approved  Supplemented 
Submissions  may  be  modified  on  the 
basis  of  the  results  of  the  environmental 
review. 

(B)  There  must  not  be  any 
environmental  or  public  policy  factors 
such  as  sewer  moratoriums  that  would 
preclude  development  in  the  requested 
locality.  Applicants  will  certify  to  this 
when  signing  the  HOPE  VI 
Revitalization  Grant  Application 
Certifications. 

(C)  Flood  Insurance.  In  accordance 
with  the  Flood  Disaster  Protection  Act 
of  1973  (42  U.S.C.  4001^128),  your 
application  may  not  propose  to  provide 
financial  assistance  for  acquisition  or 
construction  (including  rehabilitation) 
of  properties  located  in  an  area 
identified  by  the  Federal  Emergency 
Management  Agency  (FEMA)  as  having 
special  flood  hazards,  unless: 

(1)  The  community  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  program  (see 
44  CFR  parts  59  through  79),  or  less 
than  one  year  has  passed  since  FEMA 
notification  regarding  such  hazards;  and 

(2)  Where  the  community  is 
participating  in  the  National  Flood 
Insurance  Program,  flood  insurance  is 
obtained  as  a  condition  of  execution  of 
a  Grant  Agreement  and  approval  of  any 
subsequent  demolition  or  disposition 
application. 

(D)  Coastal  Barrier  Resources  Act.  In 
accordance  with  the  Coastal  Barrier 
Resources  Act  (16  U.S.C.  3501),  your 
application  may  not  target  properties  in 
the  Coastal  Barrier  Resoiu-ces  Svstem. 
A 

HOPE  VI  Revitalization  Grant  Applicant 
Certifications 

Acting  on  behalf  of  the  Board  of 
Commissioners  of  the  Housing  Authority 
listed  below,  as  its  Chairman,  I  approve  the 
submission  of  the  HOPE  VI  Revitalization 
application,  of  which  this  document  is  a  part, 
and  make  the  following  certifications  to  and 
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agreements  with  the  Department  of  Housing 
and  Urban  Development  (Hl^D)  in 
connection  with  the  appliration  and 
implementation  thereof 

1.  The  public  housing  project  or  building 
in  a  project  targeted  in  this  HOPE  VI 
Revitalizaticn  grant  application  meets  the 
definition  of  severe  distress  in  accordance 
with  section  24(il(21  of  the  L'nited  States 
Housing  .^ct  of  19.37  CigS?  Act") 

2.  The  PH.A.  has  not  received  assistance 
from  the  Federdt  government.  State,  or  unit 
of  local  government,  or  any  agency  or 
instrumentality,  for  the  specific  activities  for 
which  funding  is  requested  in  the  HOPE  VT 
Revilalization  application. 

1   The  PHA  does  not  have  anv  litigation 
pending  which  would  preclude  timeK 
startup  of  activities. 

4  The  PHA  is  in  full  compliance  with  any 
desegregation  or  other  court  order  related  to 
Fair  Housing  (eg.  Title  \T  of  the  Civil  Rights 
.\ct  of  1964.  the  Fair  Housing  Act.  and 
section  504  of  the  Rehabilitation  Act  of  1973) 
that  affects  the  PH.\  s  public  housing 
program  an<l  that  is  in  effect  on  the  date  of 
application  submission. 

5.  The  PHA  has  returned  any  excess 
advances  received  during  development  or 
modernization,  or  amounts  determined  by 
HUD  to  constitute  excess  financing  based  on 
a  HUD-approved  .Vctual  Development  Cost 
C;ertificate  lADCC)  or  .\ctual  Modernization 
Cost  Certificate  (AMCC),  or  that  HUD  has 
approved  a  pavback  plan. 

b.  There  are  no  environmental  factors,  such 
as  sewer  moratoriums,  precluding 
development  in  the  requested  locality. 

7.  In  accordance  with  the  Flood  Disaster 
Protection  Act  of  197.3  (42  U.S.C.  4001- 
4128).  the  property  targeted  for  acquisition  or 
construc;tion  (including  rehabilitation)  is  not 
located  in  an  area  identified  by  the  Federal 
Emergencv  Management  Agency  (FEMA)  as 
having  special  flood  hazards,  unless: 

(a)  The  communitv  in  which  the  area  is 
situated  is  partit  ipating  in  the  National  Flood 
Insurance  program  (see  44  C:FR  parts  59 
through  791.  or  less  than  one  vear  has  passed 
since  FEMA  notification  regarding  such 
hazards;  and 

(b)  Where  the  community  is  participating 
in  the  National  Flood  Insuranclte  Program, 
flood  insurance  is  obtained  as  a  condition  of 
execution  of  a  Grant  .Agreement  and  approval 
of  anv  subsequent  demolition  or  disposition 
application 

8.  The  application  does  not  target 
properties  in  the  Coastal  Barrier  Resources 
Svstem.  in  accordance  with  the  Coastal 
Barrier  Resources  Act  (16  US  C.  3501). 

If  selected  for  HOPE  VI  Revitalization 
funding: 

9.  The  PH.\  will  complv  with  all  policies. 
procedures,  and  requirements  prescribed  by 
HUD  for  the  HOPE  V!  Program,  including  the 
implementation  of  HOPE  VT  revitalization 
activities,  in  a  timelv,  efficient,  and 
economical  manner. 

10  The  ?H.\  will  no!  receive  assistance 
from  the  federal  government,  state,  or  unit  of 
local  government,  or  anv  agency  or 
instrumentalitv.  for  the  specific  activities 
funded  bv  the  HOPE  VI  Revitalization  grant. 
The  PHA  has  established  controls  to  ensure 
that  anv  activitv  funded  by  the  HOPE  VI 


Revitalization  grant  is  not  also  fundea  by  any 
other  HUD  program,  thereby  preventing 
duplicate  funding  of  any  activity. 

11.  The  PHA  will  not  provide  to  any 
development  more  assistance  under  the 
HOPE  VI  Revitalization  grant  than  is 
necessary  to  provide  affordable  housing  after 
taking  into  acc:oiint  other  governmental 
assistani:e  provided. 

12.  The  PHA  will  supplement  the  aggregate 
amount  of  the  HOPE  VI  Revilalization  grant 
with  funds  from  sources  other  than  HOPE  VI 
m  an  amount  not  less  than  5  percent  of  the 
amount  of  the  HOPE  VI  grant. 

13.  In  addition  to  supplemental  amounts 
provided  in  accordance  with  C^ertifu.ation  12 
abov".  if  the  PHA  uses  more  than  5  percent 
of  the  HOPE  VI  grant  for  the  community  and 
supportive  services  component,  it  will 
provide  supplemental  hinds  from  sources 
other  than  HOPE  VI.  dollar  for  dollar,  for  the 
amount  over  5  percent  ot  the  grant  used  for 
the  community  and  supportive  services 
component. 

14.  Disposition  activity  under  the  grant 
will  be  conducted  in  accordance  with  section 
la  of  the  1937  Act 

15.  The  PHA  will  carry  out  acquisition  of 
land,  or  acquisition  of  off-site  units  with  or 
without  rehabilitation  to  be  used  as  public 
housing,  in  accordance  with  24  CFR  part  941. 
or  successor  part. 

16.  The  PHA  will  carrv  out  major 
rehabilitation  and  other  phvsic:al 
improvements  of  housing  and  non-dwelling 
facilities  in  ac  (  ordaiue  with  24  (;FR  968.11 
2(b),  (d).  (e).  and  (g|-(o).  24  CFR  968.130.  and 
24  CFR  968.135(b)  and  (d)  or  successor  part. 

17.  The  PHA  will  carry  out  construction  of 
public  housing  rental  replacement  housing, 
both  on-site  and  off-site,  and  community 
facilities,  in  accordance  with  24  CF'R  part  941 
or  successor  part,  including  mixed-finance 
development  in  ac  cordance  with  subpart  F. 

18.  The  PHA  will  carry  out  replacement 
homeownership  activities  in  conformance 
with  the  requirements  of  section  24(d)(  1 )()). 
which  may  include  a  homeownership 
proposal  under  section  32  of  the  1937  Act. 
the  income  limitations,  and  other  applicable 
homeownership  requirements  of  the  1937 
Act. 

19.  The  PHA  will  administer  and  operate 
public  housing  rental  units  in  accordance 
with  all  requirements  applicable  to  public 
housing,  iiK  lulling  the  1937  Act.  HUD's 
implementing  regulations  thereunder,  the 
ACC.  the  Mixed-Financ  e  ACC  Amendment  (if 
applicable),  and  all  other  applicable  Federal 
statutory.  Executive  Order,  and  regulatory- 
requirements  as  such  requirements  may  be 
ameniied  from  time  to  time. 

20  The  PHA  will  romplv  with: 

(a)  The  Fair  Housing  Ac  I  (42  U.S.C.  3601- 
19)  and  regulations  at  24  CFR  part  100; 

(b)  The  prohibitions  against  disi  rimination 
on  the  basis  of  disabilitv  under  section  504 
of  the  Rehabilitation  Act  of  1973  (29  ILS.C. 
794)  and  regulations  at  24  CFR  part  8); 

(c)  Title  II  of  the  Americ;ans  with 
Disabilities  Act  (42  LLS.C  12101  ft  seq  )  and 
its  implementing  regulations  at  28  CFR  part 
36: 

(d)  The  Architectural  Barriers  Ac!  of  1968. 
as  amended  (42  U.S.C.  4151)  and  regulations 
at  24  CFR  part  40). 


(e)  Title  VI  of  the  Civil  Rights  Act  of  1964 
(42  U.S.C.  2000d)  and  regulations  at  24  CFR 
part  1. 

(f)  Executive  Order  11063.  issued 
November  20.  1962. 

(g)  The  Age  Discrimination  Act  of  1975  and 
the  regulations  at  24  CFR  part  146. 

21.  The  PHA  will  comply  with  regulations 
at  24  CFR  85.36(e)  which  require  recipients 
of  assistance  (grantees  and  subgrantees)  to 
take  all  necessary  affirmative  steps  in 
contracting  for  purchase  of  goods  or  services 
to  assure  that  small  businesses,  small 
disadvantaged  businesses,  minority  firms, 
women's  business  enterprises,  and  labor 
surplus  area  firms  are  used  when  possible. 

22.  The  PHA  w'lU  comply  with  the 
requirements  of  section  3  of  the  Housing  and 
Urban  Development  Act  of  1968  (12  U.S.C. 
1701u)  (Employment  Opportunities  for 
Lower  Income  Persons  in  Connection  with 
Assisted  Projects)  and  its  implementing 
regulation  at  24  CFR  part  135.  including  the 
reporting  requirements  of  subpart  E. 

23.  The  PHA  will  comply  with  Davis- 
Bacon  or  HUD-determined  prevailing  wage 
rate  requirements  to  the  extent  required 
under  section  12  of  the  1937  Act. 

24.  .\s  applicable,  the  PHA  will  comply 
with  the  relocation  assistance  and  real 
property  acquisition  requirements  of  the 
Uniform  Relocation  A.ssistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
and  government-wide  implementing 
regulations  at  49  CFR  part  24:  relocation 
regulations  at  24  CFR  968.108  or  successor 
regulation  (rehabilitation,  temporary 
relocation):  24  CFR  941.207  or  successor 
regulation  (acquisition):  section  18  of  the 
1937  AcA  as  amended  (disposition):  and  CPD 
Notice  02-08. 

25.  The  PHA  will  comply  with  all  HOPE 
VI  requirements  for  reporting  and  providing 
access  to  records. 

26.  The  PHA  will  comply  with  the  Lead- 
Based  Paint  Poisoning  Prevention  Act  (42 
U.S.C.  4821.  e(  seq.)  and  is  subject  to  24  CFR 
part  35  and  24  CFR  965.701.  as  they  may  be 
amended  from  time  to  time,  and  section 
968.1 10(k)  or  successor  regulation. 

27.  The  PHA  will  comply  with  the  policies, 
guidelines,  and  requirements  of  0MB 
Circular  A-87  (Cost  Principles  Applicable  to 
Grants.  Contracts,  and  Other  Agreements 
with  State  and  Local  Governments). 

28.  The  PHA  will  comply  with  24  CFTl  part 
85  (Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State.  Local 
and  Federally  Recognized  Indian  Tribal 
Governments),  as  modified  by  24  CFR  941  or 
successor  part,  subpart  F,  relating  tojhe 
procurement  of  partners  in  mixed  finance 
developments. 

29.  T  he  PHA  will  keep  records  in 
accordance  with  24  CFR  85.20  that  facilitate 
an  effective  audit  to  determine  compliance 
with  program  requirements,  and  comply  with 
the  audit  requirements  of  24  CF"R  85.26. 

30.  The  PHA  will  start  construction  within 
12  months  from  the  date  of  HUD's  approval 
of  the  Supplemental  Submissions  as 
requested  by  HUD  after  grant  award.  This 
time  period  may  not  exceed  18  months  from 
the  date  the  Grant  .Agreement  is  executed. 

31.  The  PFL\  will  submit  the  development 
proposal  for  the  first  phase  of  construction 
within  12  months  of  grant  award. 


Rn9nfl 
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32.  The  PHA  will  complete  construction 
within  48  months  from  the  date  of  HUD's 
approval  of  the  Supplemental  Submissions. 
This  time  period  for  completion  may  not 
exceed  54  months  from  the  date  the  Grant 
Agreement  is  executed. 

33.  All  activities  that  include  construction, 
rehabilitation,  lead-based  paint  removal,  and 
related  activities  will  meet  or  exceed  local 
building  codes.  New  construction  will 
comply  with  the  latest  HUD-adopted  Model 
Enei;gy  Code  issued  by  the  Council  of 
American  Building  Officials. 

HOPE  VI  Demolition  Grants  Section 

The  Demolition  Grants  Section  of  the 
HOPE  VI  NOFA  contains  information  that 
applies  to  the  HOPE  VI  Demolition  Program. 
Unless  otherwise  noted,  citations  refer  to  the 
HOPE  VI  Demolition  Grants  Section. 

/.  Application  Thresholds 

(A)  Each  required  element  of  a  HOPE 
VI  Demolition  grant  application  is  a 
threshold  requirement.  Your  application 
will  not  be  eligible  for  funding  unless 
each  requirement  listed  in  this  NOFA  is 
included  in  your  application.  HUD  will 
give  you  the  opportunity  to  submit  any 
missing  information  up  to  the 
application  deadline  date,  as  provided 
in  Section  III(B)  of  the  General  Section. 

//.  Eligible  Demolition  Activities 

(A)  Relocation  for  residents  displaced 
as  a  result  of  the  demolition  of  the 
project.  This  includes  reasonable 
moving  expenses  as  well  as  mobility 
counseling  and  other  services  to  help 
displaced  residents  relocate.  See  Section 

V  of  this  NOFA  for  relocation 
requirements. 

(B)  Demolition  of  dwelling  units  in 
buildings,  in  whole  or  in  part,  including 
the  abatement  of  environmentally 
hazardous  materials  such  as  asbestos,  in 
accordance  with  section  18  of  the  1937 
Act  as  amended. 

(C)  Demolition  of  nondwelling 
structures,  if  such  demolition  is  directly 
related  to  the  demolition  of  severely 
distressed  dwelling  units  to  be 
demolished  with  funds  from  the  HOPE 

VI  Demolition  Grant. 

(D)  Restoration  of  the  site  to  a 
"greenfield,"  a  clean  site  by  removing 
all  demolished  materials,  filling  in  the 
site,  and  establishing  a  lawn.  No 
additional  improvements,  such  as 
constructing  new  curbs  and  gutters, 
installing  playgroimd  equipment, 
installing  permanent  fences,  or  planting 
gardens,  may  be  paid  for  with  HOPE  VI 
Demolition  grant  funds. 

(E)  In  the  case  of  partial  demolition  of 
a  site,  minimal  site  restoration  after 
demolition  and  subsequent  site 
improvements  to  benefit  the  remaining 
portion  of  the  project  in  order  to  provide 
project  accessibility  or  to  make  the  site 
more  marketable. 


(F)  Reasonable  costs  for 
administration,  planning,  technical 
assistance,  and  fees  and  costs  that  are 
deemed  to  be  incremental  costs  of 
carrying  out  the  demolition  as 
specifically  approved  by  HUD. 

///.  Application  and  Grant  Limitations 

(A)  Application  Limitations.  (1)  You 
may  submit  up  to  ten  HOPE  VI 
Demolition  grant  applications  that  target 
a  total  of  no  more  than  2,500  severely 
distressed  public  housing  units. 

(2)  You  may  target  units  in  only  one 
public  housing  project  (i.e.,  units  that 
have  the  same  project  number)  per 
application. 

(3)  You  may  submit  more  than  one 
application  targeting  units  in  a  single 
housing  project. 

(4)  You  may  target  as  many  or  as  few 
units  per  application  as  you  wish,  up  to 
the  overall  2,500  unit  maximum. 

(B)  Grant  Limitations.  (1)  Demolition. 
You  may  request  up  to  $6,000  per  unit 
for  demolition  and  other  eligible  related 
costs.  Demolition  of  streets,  sidewalks, 
curbs,  gutters,  and  driveways;  removal 
of  underground  storage  tanks  and  sewer 
lines;  capping  of  utilities;  restoration  of 
the  site;  abatement  of  environmentally 
hazardous  materials;  and  costs  for 
administration,  planning,  technical 
assistance,  fees,  and  permits  are  to  be 
included  in  this  figure. 

(2)  Relocation.  You  may  request  up  to 
$3,000  in  relocation  costs  for  each  unit 
that  is  occupied  as  of  the  date  you 
submit  your  HOPE  VI  Demolition  grant 
application. 

(3)  Nondwelling  Structures. 

(a)  You  may  request  reasonable 
amounts  to  pay  for  the  demolition  of 
significant  nondwelling  structures 
related  to  the  demolition  of  dwelling 
units.  These  costs  must  be  included  as 
part  of  an  application  for  funding  of 
demolition  of  public  housing  units;  you 
may  not  apply  for  them  separately. 
Examples  of  such  structures  include 
community  centers,  heating  plants, 
playgroimds.  and  management  offices. 
These  facilities  must  be  under  the 
Annual  Contributions  Contract. 

(b)  Such  costs  must  be  justified  and 
verified  by  an  engineer  or  architect 
licensed  by  his  or  her  State  licensing 
board  who  is  not  an  employee  of  the 
housing  authority  or  the  city.  The 
engineer  or  architect  must  provide  his 
or  her  license  number  and  State  of 
registration.  A  Nondwelling  Structures 
Cost  Certification  is  included  in  the 
HOPE  VI  Demolition  Grant  Application. 

(C)  HUD  recognizes  that  the  HOPE  VI 
grant  may  not  cover  the  total  costs  of 
relocation,  abatement,  demolition,  and 
site  restoration  in  all  cases  and  that  you 


may  have  to  provide  additional  funding 
from  other  sources. 

(D)  You  may  not  use  HOPE  VI 
Demolition  Grant  funds  to  pay  for  anv 
demolition  or  related  activities  carried 
out  before  the  date  of  the  letter 
announcing  the  award  of  the  HOPE  VI 
Demolition  Grant. 

A^.  Statutory'  Requirements 

(A)  Severe  Distress.  In  accordance 
with  Section  IV  of  the  General  Section 
of  this  NOFA.  the  targeted  public 
housing  project  or  building  in  a  project 
must  be  severely  distressed. 

(1)  Demonstration  of  Severe  Distress. 
Units  will  be  considered  severely 
distressed  if: 

(a)  They  are  included  in  a  HUD- 
approved  Section  202  Mandator}' 
Conversion  Plan.  The  Section  202 
Conversion  Plan  must  be  approved  b\ 
HUD  on  or  before  the  HOPE  VI 
Demolition  grant  application  due  date; 

(b){i)  They  are  included  in  a  Section 
202  Mandator}-  Conversion  Plan  that 
you  have  submitted  to  HUD  on  or  before 
the  HOPE  VI  Demolition  grant 
application  deadline  date,  or 

(ii)  They  are,  in  HUD"s  sole    ■ 
determination  under  section  537(c)  of 
QHWRA,  subject  to  the  removal 
requirements  of  24  CFR  part  971  and 
can  be  expected  to  be  demolished  in 
accordance  with  the  time  schedule 
required  by  Section  VII(B)  of  this  NOFA; 
or 

(c)  They  are  included  in  a  HUD- 
approved  application  for  demolition 
that  was  developed  in  accordance  with 
section  18  of  the  1937  Act,  as  amended 
("section  18  demolition  application"). 

(B)  Separabilitv.  In  accordance  with 
section  24(j)(2)(A)(v)  of  the  1937  Act.  if 
you  propose  to  target  only  individual 
buildings  of  a  project  for  demolition, 
you  must: 

(1)  Demonstrate  to  HUD's  satisfaction 
that  the  severely  distressed  public 
housing  is  sufficiently  separated  from 
the  remainder  of  the  project  of  which 
the- building  is  part  to  make  demolition 
of  the  building  feasible,  and 

f2)  Demonstrate  that  the  plan  for  the 
demolished  portion  will  provide 
defensible  space  for  the  occupants  of  the 
remaining  building(s).  Separations  may 
include  a  road,  berm.  catch  basin,  or 
other  recognized  neighborhood 
distinction. 

(C)  Appropriateness  of  Proposal.  In 
accordance  with  section  24(e)(1)  of  the 
1937  Act,  each  application  must 
demonstrate  the  appropriateness  of  the 
proposal  in  the  context  of  the  local 
housing  market  relative  to  other 
alternatives.  You  must  briefly  discuss 
other  possible  alternatives  to  your 
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proposal,  and  explain  why  your  plan  is 
more  appropriate. 

V.  Relocation 

(A)  General.  You  must  provide 
suitable,  accessible,  decent,  safe,  and 
sanitan-  housing  for  each  family 
required  to  relocate  as  a  result  of 
demolition  activities.  CPD  Notice  02-08. 
entitled  "Guidance  on  the  Application 
of  the  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Act  of 
1970  (LT^),  as  Amended,  in  HOPE  VI 
Projects."  outlines  the  URA 
requirements  and  describes  the 
framework  for  operating  its  relocation 
assistance  activities  connected  with 
HOPE  VI  revitalization  and  demolition 
activities.  Applicants  should  use  this 
document  as  a  guide  for  formulating  and 
implementing  their  HOPE  VI  Relocation 
Plans. 

(B)  Standard  Relocation 
Requirements  You  must  carry-  out 
relocation  activities  in  compliance  with 
a  relocation  plan  that  conforms  to  the 
following  statuton.  and  regulatory 
requirements,  as  applicable 

(1)  Relocation  as  a  result  of 
demolition  approved  by  a  section  18 
demolition  application  is  subject  to 
section  18  of  the  1937  Act 

(2)  Relocation  as  a  result  of 
demolition  approved  af  part  of  a  Section 
202  Mandatorv  Conversion  Plan  is 
subject  to  the  UR.^. 

(C)  Relocation  Guidelines.  (1)  Each 
applicant  requesting  funds  for 
relocation  must  first  complete,  as  a 
condition  for  receipt  of  HOPE  VI 
Demolition  Grant  funds,  a  HOPE  VI 
Relocation  Plan.  You  are  encouraged  to 
involve  HUD-approved  housing 
counseling  agencies,  including  faith- 
based,  non-profit  and/or  other 
organizations  and'or  individuals  in  the 
communitv  to  which  relocatees  choose 
to  move,  in  order  to  ease  the  transition 
and  minimize  the  impart  on  the 
neighborhood.  If  applicable,  you  are 
encouraged  to  work  with  surrounding 
jurisdictions  to  assure  a  smooth 
transition  if  residents  choose  tu  movf 
from  vour  jurisdii  tion  tu  the 
surrounding  area. 

(2)  No  relocation  costs  incurred  before 
the  award  of  the  HOPE  VI  Grant  mav  h" 
reimbursed. 

VI.  HOPE  VI  Demolition  Grant 
Application  Selection  Process 

(A)  HOPE  VI  Demolition  Grant 
Funding  Categories  HL'D  will  select 
HOPE  V'l  Demolition  grant  applications 
on  a  first-come,  first-served  basis,  bv  an 
applications  Priontv  Group  and 
Ordinal.  HOPE  VI  Demolition  grant 
applications  are  not  rated. 


(1)  Eligible  I'nits.  Severely  distressed 
public  housing  units  to  be  demolished 
with  HOPE  VI  Demolition  grant  funds 
must  meet  one  of  the  criteria  in  the 
description  of  priority  groups  below. 
I'nits  identified  for  demolition  in  a 
previously  awarded  HOPE  VI 
Revitalization  grant  are  not  eligible  to 
apply  for  HOPE  VI  Demolition  hinding 
under  this  NOFA. 

(2)  Pnontv  Groups.  You  must  identify' 
each  HOPE  VI  Demolition  grant 
application  bv  its  appropriate  Priority 
Group,  as  described  below.  Each 
application  must  target  units  of  a  single 
Priority  Group;  e.g..  do  not  include 
Priority  Group  1  units  in  the  same 
application  as  Priority  Group  2  units. 

(a)  Priority  Group  1   Priority  Group  1 
applications  target  units  included  in  an 
approved  Se<;tion  202  Mandatory 
Conversion  Plan  The  Section  202 
C'onversion  Plan  must  be  approved  by 
HUD  on  or  before  the  HOPE  VI 
Demolition  grant  application  due  date. 

(b!  Pnnntv  Group  2 

(i)  Priority  Group  2  applications: 

a.  Target  units  incluaed  in  a  Section 
202  Mandatory  Conversion  Plan  that 
you  have  submitted  to  HUD  on  or  before 
the  HOPE  VI  Demolition  grant 
application  deadline  date,  or 

b.  Target  units  that,  in  HUD's  sole 
determination  under  section  537(c)  of 
QHWRA.  are  subject  to  the  removal 
requirements  of  24  CP'R  part  971  and 
can  be  expected  to  be  demolished  in 
accordance  with  the  time  schedule 
required  by  Section  VII(B)  of  this  NOFA. 

(ii)  If  vcu  submit  a  HOPE  VI 
Demolititm  grant  application  for  units 
that  are  targeted  in  a  Section  202 
Mandatorv  Conversion  Plan  that  was 
submitted  under  24  CFR  part  971  but 
not  yet  approved  (Priority  Ciroup  2),  and 
HUD  subsequently  approves  the 
Conversion  Plan  before  the  HOPE  VI 
Demolition  grant  application  deadline 
date,  you  may  revise  your  application 
and  It  will  be  reclassified  as  Priority 
Group  1    HUD  will  change  the  original 
Ordinal  to  the  Ordinal  corresponding  to 
thf  date  that  the  revision  was  received. 

(lii)  If  you  submit  a  Section  202 
Mandatorv  Conversion  Plan  but  HUD 
determines  that  the  targeted  project  does 
not  qualify'  for  conversion  under  24  CFR 
part  971.  your  HOPE  VI  Demolition 
tyrant  application  will  not  be  eligible  for 
funding,  it  you  intend  to  submit  a 
Priority  1  or  2  application,  discuss  the 
project  with  your  Field  Office  to  ensure 
that  It  (jualifies  under  the  standards  of 
24  CFR  part  971. 

(c)  Prioritv  Group  .i.  Priority  Group  3 
applications  target  units  that  are 
included  in  a  HUD-approved 
application  for  demolition  that  was 
developed  in  aci  (irdanc:e  with  section 


18  of  the  1937  Act,  as  amended 
("section  18  demolition  application"). 

(i)  HUD  must  approve  your  section  18 
demolition  application  on  or  before  the 
HOPE  VI  Demolition  grant  application 
deadline.  You  are  advised  that  in  order 
to  allow  for  sufficient  time  for  a  new 
section  18  demolition  application  to  be 
processed,  you  should  submit  your 
section  18  demolition  application  to 
HUD's  Special  Applications  Center 
(SAC)  no  later  than  November  10,  2003. 
If  your  section  18  demolition 
application  does  not  meet  the  statutory 
requirements  of  section  18,  including 
the  requirement  for  HUD  Field  Office 
approval  of  the  Interim  or  PHA  Plan  as 
required  by  24  CFR  part  903,  HUD  will 
not  approve  the  section  18  demolition 
application  and  your  HOPE  VI 
Demolition  grant  application  will  not  be 
eligible  for  funding. 

(ii)  If  you  have  submitted  a  section  18 
demolition  application  to  the  HUD 
Special  Applications  Center  but  it  has 
not  yet  been  approved  by  HUD  when 
vou'submit  your  HOPE  VI  Demolition 
grant  application,  your  HOPE  VI 
application  will  not  be  considered 
complete  and  you  will  not  receive  a 
final  Ordinal  unless  and  until  your 
section  18  demolition  application  is 
approved  on  or  before  the  HOPE  VI 
Demolition  Grant  Application  deadline. 

(iii)  If  vour  section  18  demolition 
application  is  approved  by  HUD  on 
February'  17.  2004.  or  February  18.  2004. 
only,  you  are  not  required  to  submit 
your  approval  letter  to  HUD,  and  HUD 
will  deem  the  approval  letter  to  have 
been  submitted  in  the  application.  In 
such  a  case,  if  your  application  is 
otherwise  complete,  your  Ordinal  will 
be  the  date  that  HUD  approves  your 
section  18  demolition  application. 

(iv)  If  HUD  has  previously  approved 
your  section  18  demolition  application 
but  HUD  later  rescinded  the  approval, 
your  section  18  demolition  application 
will  not  be  considered  approved  by 
HUD.  and  your  HOPE  VI  Demolition 
grant  application  will  not  be  eligible  for 
funding. 

(B)  Ordinals.  Upon  receipt,  HUD  will 
assign  each  HOPE  VI  Demolition  grant 
application  an  Ordinal  (i.e..  ranking 
number)  that  reflects  the  date  HUD 
Headquarters  received  the  application. 
Ordinals  correspond  to  business  days, 
starting  with  the  date  HUD  receives  the 
first  Demolition  grant  application  and 
ending  on  the  HOPE  VI  Demolition 
grant  application  deadline  date.  HUD 
will  consider  all  applications  received 
on  the  same  date  as  received  at  the  same 
time  on  that  date,  and  those 
applications  will  all  be  assigned  the 
same  Ordinal. 
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(C)  Demolition  Screening.  (1)  HUD 
will  screen  the  application  to  ensure 
that  it  meets  each  HOPE  VI  threshold 
criterion  listed  in  this  NOFA. 

(2)  If  HUD  determines  that  an 
application  is  not  eligible  [e.g.,  the 
applicant  is  not  a  PHA,  the  units  have 
already  been  demolished,  etc.),  HUD 
will  not  consider  the  application  further 
and  will  notify  the  applicant  that  the 
application  has'been  rejected. 

(3)  If  HUD  determines  that  an 
applicant  is  eligible  but  the  application 
is  incomplete,  within  approximately 
five  business  days  of  receipt  of  the 
application,  HUD  will  contact  the 
applicant  in  writing  by  fax  (followed 
with  a  hard  copy  by  mail)  to  request  the 
missing  information.  Applicants  whose 
applications  HUD  receives  on  the  same 
date,  and  who  have  missing  items,  will 
be  notified  by  HUD  of  their  missing 
items  on  the  same  day  to  ensure  that  all 
applicants  have  the  same  number  of 
days  to  provide  the  missing  information. 

Please  Note:  This  provision  means  that  the 
nearer  to  the  deadline  date  you  submit  your 
application,  the  less  time  you  will  have  to 
correct  any  deficiencies,  and  if  HUD  receives 
your  application  on  the  deadline  date  and 
there  is  a  deficiency,  that  application  will  not 
be  eligible  for  funding.  You  are  advised  to 
submit  your  application  as  soon  as  possible, 
in  the  event  that  HUD  identifies  a  deficiency 
that  you  need  to  correct. 

(4)  If  HUD  determines  that  the 
information  you  submit  in  response  to 
a  notification  of  deficiency  is  correct 
and  completes  the  application,  HUD 
will  add  to  the  application's  Ordinal  the 
number  of  business  days  between 
notification  of  the  deficiency  and  curing 
of  the  deficiency. 

(5)  If  HUD  determines  that  the 
information  submitted  does  not  make 
the  application  complete,  HUD  will 
notify  you  of  the  remaining  deficiency. 
You  will  have  the  opportunity  to  submit 
information  in  response  to  notifications 
of  deficiency  until  the  HOPE  VI 
Demolition  grant  application  due  date. 

(6)  If  you  do  not  submit  the  requested 
information  by  the  HOPE  VI  Demolition 


grant  deadline  date,  your  application 
will  be  ineligible  for  fimding. 

(7)  If  a  deficiency  is  curecf  on  the 
same  day  the  deficiency  letter  is  sent, 
the  application  will  add  one  Ordinal. 

(D)  Funding.  HUD  will  award  HOPE 
VI  Demolition  grants  in  the  following 
order,  based  on  fimd  availability. 

(1)  HUD  will  fund  Priority  Group  1 
applications  by  Ordinal. 

12)  If  funds  remain  after  HUD  has 
funded  all  eligible  Priority  Group  1 
applications,  HUD  will  fiind  Priority 
Group  2  applications  by  Ordinal. 

(3)  If  fimds  remain  after  HUD  has 
funded  all  eligible  Priority  Group  2 
applications,  HUD  will  fiind  Priority 
Group  3  applications  by  Ordinal. 

(4)  At  any  stage,  if  there  is  more  than 
one  application  with  next  Ordinal  to  be 
funded  and  there  are  insufficient  funds 
to  fund  all  of  them,  HUD  will  conduct 

a  lottery  among  those  applications  to 
determine  which  application{s)  will  be 
fimded. 

(5)  HUD  reserves  the  right  to  partially 
fund  the  next  eligible  application  if 
insufficient  funds  remain  to  fund  the 
entire  amount  requested,  and  HUD 
detemunes  that  the  funds  available  are 
adequate  to  carry  out  some  significant 
demolition  activities. 

(6)  If  fimds  remain  after  all  eligible 
HOPE  VI  Demolition  grant  applications 
have  been  funded  or  if  the  amoimt 
remaining  is  inadequate  to  feasibly  fimd 
the  next  eligible  Demolition  grant 
application,  HUD  reserves  the  right  to: 

(a)  Reallocate  unused  funds  to  fund  or 
supplement  the  next  eligible  HOPE  VI 
Revitalization  application(s),  in  rank 
order,  or 

(b)  Carry  over  unused  funds  to  the 
next  fiscal  year. 

(E)  Notification  of  Funding  Decisions. 
Because  the  HOPE  VI  Demolition  grants 
are  awarded  on  a  first-come,  first-served 
basis,  HUD  reserves  the  right  either  to 
award  funds  to  Priority  Group  1 
applications  as  soon  as  they  are 
determined  to  be  eligible  for  funding,  or 
announce  all  awards  after  the  HOPE  VI 
Demolition  grant  application  deadline 
date  has  passed.  HUD  will  notify 


ineligible  applicants  of  their  ineligibility 
immediately  after  that  determination 
has  been  made.  HUD  will  provide 
written  notification  to  all  HOPE  VI 
applicants,  whether  or  not  they  have 
been  selected  for  funding. 

VII.  Post  Award  Requirements 

(A)  Demolition  Grant  Agreement. 
When  you  are  selected  to  receive  a 
Demolition  grant,  HUD  will  send  you  a 
HOPE  VI  Demolition  Grant  Agreement, 
which  constitutes  the  contract  between 
you  and  HUD  to  carry  out  and  fund 
public  housing  demolition  activities. 
Both  you  and  HUD  will  sign  the  cover 
sheet  of  the  Grant  Agreement.  You  must 
sign  the  Grant  Agreement  within  90 
days  of  receiving  it.  Failure  to  sign  the 
Grant  Agreement  within  90  days  may 
cause  the  Department  to  withdraw  its 
award  of  funds.  It  is  effective  on  the 
date  of  HUD's  signature. 

(B)  Timeliness  of  Demolition. 
Grantees  must  proceed  within  a 
reasonable  timeframe,  as  indicated 
below.  HUD  will  take  into  consideration 
delays  caused  by  factors  beyond  your 
control  when  enforcing  this  requirement 
or  as  otherwise  approved  by  HUD  to 
accommodate  reasonable  relocation  and 
demolition  schedules. 

(1)  You  must  begin  the  proposed 
demolition  within  six  months  of  the 
date  of  Grant  Agreement  execution. 

(2)  You  must  complete  the  proposed 
demolition  within  two  years  of  the  date 
of  Grant  Agreement  execution. 

(3)  In  accordance  with  section  24(i)  of 
the  1937  Act,  if  you  do  not  proceed 
within  a  reasonable  timeframe,  in  the 
determination  of  HUD,  HUD  shall 
withdraw  any  grant  amounts  that  you 
have  not  obligated.  HUD  shall 
redistribute  any  withdrawn  amounts  to 
one  or  more  other  applicants  eligible  for 
HOPE  VI  assistance  or  to  one  orjnore 
other  entities  capable  of  proceeding 
expeditiously  in  the  same  locality  in 
carrying  out  the  activities  of  the  original 
Grantee. 
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APPLICATION  SUBMISSION  INSTRUCTIONS 

i 
A.         Application  Preparation 

The  prepardtjon  of  an  approvable  HOPE  \T  Revitalization  application  is  time-consuming  and  can 
involve  significant  costs.  You  are  cautioned  that  only  applications  with  strong  showings  of 
readiness,  need,  and  capacity  will  be  selected. 

i.  Your  application  must  be  complete  and  yon  mo^t  present  all  items  in  a  manner  that  is 

succinct  and  jlear.  Respond  to  every  requirement  and  question  posed.  Many  applicants 
lose  crucial  points  because  they  do  not  adequately  respond  to  a  question,  because 
language  is  unclear,  and/or  because  there  are  inconsisteocies  in  numbers  or  data  in 
different  parts  of  the  application. 

2.  If  you  have  not  already  done  so,  you  are  advised  to  enter  into  a  meaningful  planning 
process  with  affected  residents  and  the  surrounding  coramutiity  to  achieve  a  consensus 
plan  at  application  submission.  Take  careful  note  of  the  Resident  Training  Session  and 
Public  Meeting  requirements  in  the  NOFA  Be  sure  to  advertise  and  document  those 
meetings  carefully.  Note  that  the  Resident  Training  Session  and  ail  of  the  Public 
Meetings  must  be  held  after  the  NOFA  publication  date.  You  will  receive  additional 

— .  points  under  the  Readiness  rating  factor  if  you  conduct  additional  meetings. 

3.  ImmsdiiUely  contact  public,  private,  and  aonprofit  entities,  agencies,  and  organizations 
from  which  you  plan  to  obtain  letters,  materials,  or  documents.  This  includes  service 
providers,  banks,  state  housing  finance  agencies,  and  other  sources  of  financial  ' 
assistance. 

4.  Note  the  requirement  of  a  certification  of  severe  physical  distress  by  an  independent, 
certified  engineer  or  architect.  If  you  request  funds  to  pay  for  extraordinary  site  costs, 
you  will  also  need  to  have  an  independent  certified  engineer  or  arciiitect  justify  and 
verify  those  costs. 

5.  Specific  formatting  instructions  are  provided  in  the  NOFA  itself,  and  wUl  be  strictly 
enforced. 

6.  If  you  are  proposing  a  nuxed-finance  project,  you  should  immediately  obtain  a  copy  of 
the  Mixed  Finance  Guidebook  by  calling  the  Public  Housing  Clearinghouse  at  800-955- 
2232.  Be  sure  to  ask  for  the  Mlif»t  Finanrp  CrtiiHphnnlf  (not  the  HOPE  VI  Grant 
biqjlementation  Guidebook,  which  has  been  replaced  by  the  HOPE  VI  website). 


B.  Application  Content  and  Organization.  Provide  application  materials  in  the  following  order: 

1.  Acknowledgement  of  Application  Receipt  (HUD-2993).  The  very  first  page  of  your 
application  is  the  Acknowledgement  of  Receipt  form.  Print  or  t>TJe  your  name  and 
address  inside  the  box  provided.  When  HUD  receives  your  application,  this  receipt  will 
be  detached  from  your  application  and  mailed  to  you  to  indicate  that  your  application 
was  received.  Please  rely  on  this  receipt  and/or  your  ovemight  tracking  number  to 

,  determine  whether  your  application  was  received.  If  you  would  like  to  have  the  receipt 

faxed  to  you,  please  include  your  fax  number  on  the  form. 

2.  A[^lication  for  Federal  Assistance  (HUD-424}.  You  must  use  a  HUD-424,  not  an  SF- 
424.  The  CFDA  number  for  the  HOPE  VI  Program  is  14.866.  This  form  is  included  in 
this  HOPE  VI  Application.  Please  note  that,  because  of  the  detailed  financial 
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information  contained  within  a  HOPE  VI  appUcation,  you  are  nd  required  to  complete 
the  Funding  Marrix  or  ar.y  financial  information  on  the  424. 

AppUcation  Checklist.  This  list  of  Nairetive  Exhibits.  Auachments.  and  Standard 
Certifications  is  designed  both  to  assist  you  in  ensuring  that  all  required  elements  of  an 
application  are  included,  and  to  be  used  as  a  table  of  contenu  for  your  completed 
application    After  you  have  completed  your  application,  please  enter  the  page  numbers 
of  the  Narrative  Exhibits  and  Attachments  oc  this  checklist. 

The  Narrative  Exhibits  constitute  specific  aspects  of  your  Revitalizaiion  Plan  and 
respond  to  the  rating  criteria  in  the  HOPE  VI  Revitalization  NOFA.  The  Narrative 
Exhibits  make  up  the  first  part  of  the  application    All  narrative  pages  must  be  numbered 
sequentially  and  conform  to  the  page  number  and  format  requirements  of  the  NOFA. 

.Attachments  must  be  located  behind  the  Narrative  Exhibits    Information  in  the 
Attachments  may  not  substitute  for  information  requested  In  a  Narrative  Exhibit. 
Attachments  include  photographs,  maps,  illusuations.  Application  Data  Forms,  letters 
committing  financta'.  support,  etc.  Videos  and  resumes  are  specifically  prohibited.  Fill 
oat  the  Application  Data  Forms  as  completely  as  possible,  using  best  estimates  if 
necessary    Do  not  fill  in  fields  blocked  in  gray.  Be  sure  tJial  all  numbers  and  data 
throughout  the  Narrative  Exhibits  and  Anachments  are  consistent. 

Standard  certifications  and  forms  must  be  placed  at  tlw  ei»d  of  the  application,  in  the 
order  provided  on  the  Application  Checidist.  Surxdard  certifications  and  forms  include 
Lhc  HOPE  M  Revitalization  .Applicant  Certifications  (4  pages,  to  be  signed  b>  the  Board 
Chair)  and  other  HIT)  and  Standard  forms  as  identified  below. 

rnle  =  s  otherwise  noted,  citations  m  the  Revitalization  .Application  instructions  refer  to 
citations  in  the  Revitaliiation  Giants  sect.on  of  the  NOF.A 
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REVITALIZATION  APPUCATION  CHECKLIST/TABLE  OF  CONTENTS 

1.  Acknowledgment  of  Application  Receipt  (HUD-2993) 

2.  Application  for  Federal  Assistance  (HUD-424) 
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Exhibit  A: 

A.1 
A.2 
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A.9 

Exhibit  B: 

B.I 
B.2 
B.3 
B.4 
B,5 
B.6 
B.7 

Exhibit  C: 

CI 
C.2 
C.3 
C.4 
C.5 

Exhibit  D: 

D.l 


SUMMARY  INFOILVUTION 

Executive  Summary 

Physical  Plan 

Hazard  Reduction 

Demolition  > 

Disposition  

Site  [mprovements 
Site  Conditions 
Separability 
Proximity 

CAPACITY 

Obligation  of  Capital  Funds  (MTW  only) 

Development  Capacity  of  Developer 

Development  Capacity  of  Applicant  — - 

Capacity  of  Existing  HOPE  VI  Revitalization  Grantees 

CSS  Ptt)grara  Capacity 
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PHA  Plan  _ 

NEED 

Severe  Physical  Distress 

Impact  on  the  Surrounding  Neighborhood 

Obligation  of  Capital  Funds  (MTW  only) 

Previously-Funded  Sites 

Need  for  AffordaWe  Housing  in  the  Community 

RESIDENT  AND  COMMUNITY  INVOLVEMENT 

Resident  and  ConuntRiity  Involvement 
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VAPPATIVFFYHIRITS 

Exhibit  E:  COMMUNITY  AND  SI  PPORTIVE  SERVICES 

E  1  Community  and  Supportive  Services 

E  2  EndowmerJ  Trust 
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Exhibit  F: 

F.l 
F.2 

ExhJbitG: 

G.l 
G2 
G3 
G4 


RtIX)CAT10N 

Housing  Choice  Voucher  Needs 
Relocation  Plan 

FAIR  HOUSING  AND  EQUAL  OPPORTUNITY 

.Acce<;.sihility 
Universal  Design 
Fair  HouiinK 
Section  3 


Exhibit  H: 

H  I 
H2 
H3 

Exhibit  1: 

11 
1.2 

1.3 

1.4 

15 


MIXED  INCOME  COMMUNITIES 

On  Site  Hoaxing  lir-.l  Mix 
Off  Site  Housing 
Homeownership  Housing 

OVER-ALL  QUALITY  OF  PLAN 

Appropriateness  of  Proposal 

Appropriatencbs  and  Feasibility  of  the  Plan 

Neicbborhood  Inripact  and  Sustainabiiity  of  the  Plan 

Design 

EvaJuation 


ATTAPHMKNTS 

1 :  Application  Dau  Form;  Cover  Sheet 

2:  .Application  Data  Form:  Existing  I. nits,  Occupancy,  Vacancy 

3;  Applicarion  Data  Form:  Relocation,  Income,  and  Non-D^veUing  Structures 

4  .Application  DaU  Form;  Proposed  Unit  MLn.  Post  Revitalization  . 

5  .Application  Data  Form:  Units,  Accessibility,  Concentration 

6  .Application  Data  Form:  Self-sufficiency 
7:  .Application  Data  Form:  Sources  and  Uses 
8  HOPE  VI  Budget  Form 

9:  TDC/Grant  Limitations  Worksheet 
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Page  Numfafir 


NABBATTVFFYHrarrS 

10:  Extraofdinary  Site  Costs  Certification  

11:  Com  Certification  

12:  City  Map  

13:  Develc^jer  Certification  ^  

14:  E^perty  Managennent  Certification  

15:  Program  Schedule  

16:  CeitificatioB  of  Severe  Physical  Distress  

17:  Photographsof  the  Severely  Distressed  Housing  

18:  Neighborhood  Conditions  

19:  Physical  Developnieiit  Resources  

20:  CSS  Resources  "         

ATTArHMFNTS 

21:  Anticipatory  Resourees  •-  

22:  Collateral  Resources  -~  

23:  Resident  Training  and  Public  Meeting  Certificalicm  

24:  Commitinents  with  CSS  Providers  

25:  HOre  VI  Revitalization  Relocation  Plan  Certification  ________ 

26:  CertifJcalion  of  Completed  Relocation  

27:  Documentation  of  Site  Control  for  Off-Site  Public  Housing 

28:  Documentetion  ofSite  Control.  Enviranraeatal,&  Neighborhood  Standards         

29:  Preliminary  M§f1cet  Assessroent  Letter  

30:  Certificationof  Zoning  Approval  

31:  Project  Readiness  Certification 

32:  Current  Site  Plan  

33:  Photographs  of  Architecture  in  the  Surrounding  Coiranunity  

34:  Conceptual  Site  Plan  

35:  Conceptual  Building  Elevations  

36:  Evaluation  Cooimilment  Letter(s)  

37:  HOPE  VI  Revitalization  Application  Cenificatioos  

38:  Standard  Foims  and  Certifications 

•  Applicant  Assurances  and  Certification);  (H(JD-424-B) 

•  Standard  Form  LLL.  as  applicable,  "Disclosure  of  Lobbying  Activities" 

•  HUD-2880.  "Applicant/Recipient  Disclosure/Update  Report 

•  HUD-52515,  **Funding  Application,  Section  8  Tenant-Based  Assistance  Rental  Certificalr 
Program.  Rental  Voucher  Program."  as  ai^icable 
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EXHIBITS:    SUMMARY  INFORMATION 

A  1        Executive  Summary    Provide  an  Executive  Summary,  not  to  exceed  Lhree  pages.  Describe  your 
Reviulization  Plan,  as  dearly  and  thoroughly  as  possible    Do  noi  argue  for  the  need  for  the 
HOPE  VI  grani,  but  explain  what  you  would  do  if  you  received  a  grant.  Briefly  describe  why  the 
targeted  project  is  severely  distressed,  provide  the  number  of  units,  and  indicate  how  many  of  the 
units  are  occupied    Describe  specific  plans  for  the  revitalization  of  the  site.  Include  income  mix, 
basic  features  (such  as  restoration  of  streets),  and  any  mixed  use  or  noo-housing  components.  If 
you  are  proposing  off  site  replacement  housing,  provide  the  number  and  type  of  units  and 
descnbc  the  off  sue  locations.  Descnbe  any  homeownership  components  included  in  your  Plaii, 
including  numbers  of  units.  Briefly  summarize  your  plans  for  conranunity  and  supportive 
services.  Slate  the  amount  of  HOPE  VT  funds  you  are  requesting,  and  list  the  other  resources  you 
will  use  for  vour  mixed-finance  development,  briefly  indicating  the  strength  of  those  financial 
comimtroenlV  Idenufy  whether  you  have  procured  a  developer  or  whether  you  will  act  as  your 
own  developer. 

A. 2        Physical  Plan    Deicribe  your  planned  physical  revitalization  activities: 

a.     rehabUitation  of  severely  distressed  public  housing  units  in  accordance  with  Section  1(D)  of 
the  NOFA. 

b     development  of  public  housing  replacement  rental  housing,  both  on-site  and  off-site,  in 
accordance  with  Section  1(E)  of  the  NOFA. 

c.     Indicate  whether  you  plan  to  use  PATH  technologies  in  the  consmiclion  of  replacement 
housing,  in  accordance  with  Section  XV1(D)(3)  of  the  NOFA. 


A3 


A.4 


d.     market  rate  housing  units 

e     units  to  be  financed  with  low-income  housing  tax  credits 

f      replacement  homeownership  assistance  for  displaced  public  housing  residents  or  other  pnblic 
housing-eligible  low-incorac  families.  In  accordance  with  Section  1(F)  of  the  NOFA.  Also 
descnbe  any  market -rate  homeownership  units  planned,  sources  and  uses  of  funds.  Describe 
the  relationship  between  the  HOPE  VI  activities  and  costs  and  the  development  of 
homeownership  units,  both  public  housing  and  market  rate.  If  you  are  selected  for  funding. 
you  will  be  required  to  submit  a  Homeownership  Proposal 

g     Rehabilitation  ot  new  constr\Ktion  of  community  facilities  primarily  intended  to  facilLute  the 
delivery  of  community  and  supportive  services  for  residents  of  the  targeted  development  and 
residents  of  off-site  replacement  housit:g.  Descnbe  the  type  and  amount  of  such  space  and 
how  the  facilities  will  be  used  in  CSS  program  delivery  or  other  activities. 

h     Land  acquisition  and  infrastruclure  and  si'e  innprovements  associated  with  developing 

economic  development  facilities,  m  accordance  with  Section  1(G)(3)  of  the  NOFA.  Note  that 
HOPE  VI  grant  funds  may  not  be  used  to  pay  hard  development  costs  or  to  buy  equ^ment 
for  reuil  or  conuncrcial  facilities. 

H37ari^  RfHiirtinn    FoT  units  to  be  rehabilitated  or  demolished,  describe  the  extent  of  any 
required  abatcmcni  of  environmentally  hazardous  materials  such  as  asbestos. 

rw.mnl,Tinn  Review  Sccuou  1(B)  of  the  NOFA  Describe  your  plans  for  demoJiUon,  including 
the  buildings  (dwelling  and  non-dwellmg  units)  proposed  to  be  demohshed.  the  purpose  of  the 
demolition,  and  the  use  of  the  site  after  demolition.  If  the  proposed  demolition  was  previously 
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approved  as  a  Section  18  demolition  application,  state  the  date  the  Section  18  demolition 
application  was  submitted  to  HUD  and  the  date  it  was  approved  by  HUD.  Indicate  whether  you 
plan  to  Implenaent  the  concept  of  Decwistniction,  as  described  in  Section  XVKDX2)  of  the 
NOFA. 

A.5       I>i!spnsitinn.  Review  Section  1(C)  of  the  NOFA.  Describe  die  extent  of  any  planned  disposition 
of  any  poitioa  of  the  site.  Cite  the  number  of  units  or  acreage  to  be  disposed,  the  method  of 
diqrasition  (sale,  lease,  trade),  and  the  status  of  any  disposition  application  made  to  HUD. 

A.6       Site  Imprnvements.  Describe  any  proposed  on-site  iD4)ToveineDt&,  including  infrastructure 
requirements,  changes  iii  streets,  etc.  Describe  all  public  improvements  needed  to  ensure  the 
viability  of  the  proposed  jMrojcct  with  a  narrative  description  of  the  sources  of  funds  available  to 
carry  out  such  improvements. 

A.7       Site  Cnndilinns.  Describe  the  conditions  of  the  site  to  be  used  for  replacement  housing.  Listing 
all  potential  contamination  ot  danger  sources  (e.g.  smells,  fire  heat,  explosion  and  noise)  that 
might  be  hazardous  or  cause  discomfort  to  residents,  PHA  personnel,  or  construction  workers. 
List  potential  danger  sources,  including  commercial  and  industnal  facilities,  brownfields  and 
other  sites  with  potentially  contaminated  soil,  commercial  airports  and  military  airfields.  Note 
any  facilities  and/or  activities  within  one  mile  of  the  proposed  site. 

A.S       Separahility.  Review  Section  III{D){;  1)  of  the  NOFA,  and,  if  applicable,  address  the  separability 
of  the  revitalized  building(s). 

A.9  Pmximity.  If  applicable,  describe  how  r*o  contiguous  projects  meet  the  requirements  of 
Section  III(DX3)  of  the  NOFA,  or  how  a  scattered  site  project  meets  the  requirements  of 
Section  III(DX4)  of  the  NOFA. 


EXHIBITB:    CAPAaTY 

B.  1        nhligatinn  nf  rapTtal  Fiinrft    [f  you  are  a  Moving  to  Work  participant  and  are  not  required  to 

enter  obligations  into  LOCCS,  review  Section  rV'(A)(2)  of  the  NOFA  and  indicate  the  percentage 
of  your  FY  1999-2001  Capital  Funds  amounts  you  have  obligated.  If  you  are  not  a  participant  in 
MTW,  HUD  will  assess  your  obligation  of  Capital  Funds  using  information  in  accordance  with 
Section  IV(AX2). 

B.2       Development  Capacity  of  DevelgpRr.  Respcaid  to  Rating  Factor  I\'(B)(  IXa)  of  the  NOFA. 

B.3       DevelnpmKnl  Capariry  of  Applicant-  Respond  to  Rating  Factor  IV(BXl)(b)  of  the  NOFA. 

B.4       Capaoity  nf  Pjti.'jing  HOPH  VT  R<>virali7atinti  Cmntfi-x   This  Rating  Factor  is  found  at  Section 
rV(BX2).  To  determine  compliance  with  cumulative  production  goals  for  c.iisting  HOPE  VI 
Revitalization  grants,  HUD  wi}l  use  information  in  the  quarterly  reporting  s>"stem.  This  rating 
factor  is  cmly  applied  to  PHAs  with  existing  HOPE  VI  Revitalization  grants  from  fiscal  years 
1993-2000. 

B.5        CSS  Prngram  Capagity.  Respond  to  Rating  Factor  IV(BX3)  of  the  NOFA. 

B.6       Pmpp.rty  Mnnagemfint  Capanty  Respond  to  Rating  Factor  IV(BX4)  of  the  NOFA. 

B.7        PHA  Plan.  Respond  to  Rating  Factor  IV(B)(5)  of  the  NOFA. 
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EXHIBIT  C:     NEED 

C  1        ^<.vpr»  Phy<;ir.^l  nUtre^^     Respond  to  Rating  Factor  V(B){  1 )  of  the  NOFA. 

C.2       Impart  r>f  thr  ^--t^r.-iy  rii^trp^.sfid  Site  on  L^  Suimnndinp  Nfiiphhnrhnod.  Respond  to  Rating 
Factor  \' (B)(2)  of  the  NOFA. 

C  -.        n>,ii.=.tinnnfr--»r.iMF.inH.  -  ]i  you  are  a  Moving  to  Work  PHA  participant  and  are  not  required 
to  enter  obligations  into  LOCCS.  review  Rating  Factor  V(BK3)  of  the  NOFA  and  provide  the 
amount  of  vour  unobligated  FY  1999-2002  Capital  Grant  funds.  L^  you  are  not  a  participant  m 
'  MTW.  HIJD  will  assess  your  obligation  of  Capital  Funds  using  information  ir  accordance  with 
Section  V(B)(3l 

C.4        Prfvir.iK^ly-fiin.VH  S  tfv  Review  Section  1I1(DK6)  of  the  NOFA 

C.5         \P^A  f.^  Aff.^rcJAh'f  Hmiving  in  the  rommimitv.  Respond  to  Ralmg  Factor  V(B)(4)  of  the 
NOFA. 

EXHIBIT  D:  RESIDENT  AND  COVLVIUNITY  INVOLVEMENT 

D.l        p.cA^nt  .nHrnmm.mitv  InvolvcnMinL  Respond  lo  Rating  FactoT  Vn(B)  of  the  NOFA. 


EXHIBIT  E:  COMMUNITY  AND  SUPPORTIVE  SERVICES 

E  I        rr^mmnn.ry  r.nd  ,S'TP"^'"^  ^-rxyr^    Review  Scction  VIII(A)  through  (C)  of  the  NOFA  for 
information  and  requirements  of  CSS  prograrr.s    Describe  your  CSS  Plan,  keeping  in  nrund  the 
elements  ot'  Ratmg  Factor  Vin<D)  of  the  NOFA. 

E  2  fr-^r^Tc^n,  Tm^r  Review  Section  VIH^ A)(3)  of  the  NOFA.  If  you  plan  to  place  CSS  funds  in 
an  Endowment  Trust  state  the  dollar  amount  and  percentage  of  the  entire  gramt  that  you  plan  to 
place  in  the  Trust. 


EXHIBIT  F.     RELOCATION 

F  ,         H^„..nnrhnirr>Vnnrh..rMPPd.s    Rcvicw  ScctioQ  IX  of  thc  NOFA.  State  the  number  of  Housing 
Choice  Vouchers  that  will  be  required  for  relocation  if  this  HOPE  VI  applicaLon  is  approved, 
both  in  total  and  the  number  needed  for  FY  2004    Indicate  the  nuniber  of  umts  and  thc  bedroom 
breakout.  As  applicable,  attach  a  Housing  Choice  Voucher  application  behind  the  Standard 
Forras  tab  of  your  application. 

F,2        BMn.-.tir^.  Pl..n.  Respond  to  Rating  Factor  IX(E)  of  the  NOFA    Refer  to  CPD  Notice  02-08  for 
additional  guidaTK«. 


EXHIBIT  G:  FAIR  HOUSING  AND  EQUAL  OPPORTUNITY 

Gl         Arty-ss.hiliry    Respond  to  Rating  [  actor  X(B  i(  1 1  of  the  NOFA. 
G  2        TTniv^-r^al  Dt-sign:   Respond  to  Rati.ig  Factoi  Xi  3K2)  of  the  NOFA. 
G.3        Fair  Hniixing.  Respond  lo  Rating  Factor  X;D)(  1 )  of  the  NOFA. 
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G.4       Sectinn  1:  Respond  to  Rating  Factor  X(D)(2)  of  the  NOFA. 

EXHIBIT  H:  WELL-FUNCTIONING  COMMUNITIES 

HI       On  Site  Hniising  1  Tnit  Mix   Respond  to  Rating  Factor  XI(A)  of  ihe  NOFA 

H.2       Off  .Site  Hraising.  Respond  to  Rating  Factor  XI(B)  of  the  NOFA, 

H.3       Hnmftnwnership  HtMising.  Respond  to  Rating  Factor  Xi<D)  of  the  NOFA. 

EXHIBIT  I:  OVERALL  QUALITY  OF  PLAN 

11  Appmpriateness  nf  Pmpnsal.  Re\-iew  Section  XII(A)  of  the  NOFA  and  demonstrate  the 
ai^rt^ateness  of  your  proposal  in  the  context  of  the  locaJ  housing  market  relative  to  other 
alternatives. 

12  Apprc^iTiatRne&s  and  Ffa.sihijir^'  t>f  the  Plan   Respond  to  Rating  Factc>rXn(BX2). 

1-3         Neiphhorhnori  In^part  and  .Sii.stainahility  erf  ihp  Plan    Respond  to  Rating  Factor  XI](BK3}  of  the 
NOFA. 

14         Design.  Describe  the  features  of  your  proposed  design  and  respond  to  Rating  Factor  XTT(BK5)  of 
theNOFA- 

1.5        Fvaliiatinc.  Respond  to  Rating  Factor  Xn(BX6)  of  the  NOFA. 

ATTACHMENTS 

Attachment  1:  Applicarinn  Tintn  Fnrm    Cover  Sheet 

Attachtnenl  2:  Applirarirtn  Data  Form-  Existing  Units,  Occupancy,  Vacancy  j 

Attachment  3:  Application  Data  Fnrm:  Relocation,  Income,  and  Non-Dwelling  Structures 

Attachment  4:  Applicahon  nam  Fnrm    Proposed  Unit  Mix  Post-Revitalization 

Attachments:  Applicalinn  Data  Fonn:  Planned  Units,  Accessibility,  Concentration 

Attachment  6:  Application  Daia  Fnrm    Self-SufficietKy 

Attachment  7:  Applirar^nn  n.-it9  Fftrm-  Sources  and  Uses 

AtUchmenlS:    HOPF.  VT  Budgfif  Fnrm.  Provide  the  proposed  HOPE  VI  budget  on  form  HUD-52825-A, 
parts  I  and  IL  This  form  can  be  found  in  the  HOPE  VI  website.  Guidance  on  preparing  a 
HOPE  VI  budget  can  be  found  on  the  (jrant  Administration  page  of  the  HOPE  VI  web 
site. 

AttactBnent9:    TnC/firMt  T  Jmitatimts  WnrltshffT   Review  Section  in{AKC)  of  the  NCff A  and 

con^lete  this  Total  Deveiqpment  Cost/Grant  Limitations  Worksheet,  as  provided  in  this 
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Application    An  elecuonic  version  of  the  worksheet  in  Excel  is  available  on  the 
HOPE  VI  web  site. 

\ttachnieai  10:  P^rranrrimary  'i'tf  T.^^u  r°rt.fK-ar..>n    If  you  request  funds  lo  pay  for  e.\traOTdinaiy  site 
costs  m  accordance  with  Section  UK  A);5Kb)  of  the  NOFA,  complete  this  Attachment  10, 
as  provided  in  this  Apphcation  Kit.  and  submit  the  required  documentation  indicated. 

Attachment  11:  r^^-^r  rprtifiranon    Provide  a  certification  of  cost  estimates  Ln  accordance  with  Section 
ILI(CX4)  of  the  NOF.'\    Ttus  certitication  may  be  in  the  form  of  a  letter. 

Attachment  12:  Pir^  Map    Provide  a  to-scale  city  map  that  clearly  identify  the  following  in  the  context 
of  existing  city  streets,  the  centra!  business  district,  other  key  city  sites,  and  census 
tracts 

•  the  existing  development, 

•  replacement  neighborhoods,  if  available; 

•  off-siie  properties  to  be  acquired.  \i  any, 

,     the  location  of  the  Federally-dcjignated  Empowerment  Zone  or  Enterprise 

Community  (if  applicable),  and 
.     other  useful  information  to  place  the  project  in  the  context  of  the  city,  county,  or 

municipality  and  other  rcvitalization  activity  underway  or  planned. 

If  you  rfqiiest  funds  tor  more  than  one  project  or  for  scattered  site  housing,  the  map  must 
clearly  shew  that  the  application  meets  the  site  and  unit  requirements  of  Sections 
III(DX2taDd/'ar  ;3iof  theNOF.A    Do  not  submit  a  foldout  map.  This  is  the  only 
Attachment  that  may  be  submined  on  8- 1  '2"  by  14"  paper 

Attachment  13   t^v^lnp^r  r^Ttifu-;.!!..".  In  accordance  with  Section  [V(AX4)  of  the  NOFA,  provide  a 
certification  that  you  have  either  procured  a  developer  in  accordance  with  the 
t^qutremems  set  by  ilL  D  or  that  you  will  act  as  your  own  developer   This  certification 
may  be  ;n  the  form  of  a  letter. 

Attachment  14:  Pr.^p^rr;  Mar^jj.  rr^m  Cf-Ti.irMinn    Provide  a  certification  that  you  and/or  your  selected 
Property  Manager  will  implement  the  operation  and  management  principles  and  policies 
listed  in  Section  fV^AXS)  of  the  NOFA    This  certification  may  be  in  the  form  of  a  letter. 

Attachment  15:  Pm^m  «w-h^Hi.lp    Review  Section  fVjBK  JKbX«)(C)  of  this  NOFA  and  provide  a 
program  schedule  accordingly. 

Attachment  16.  r.^rt.f.raf.r^  .-.f 'sj^vptv  Phpiral  nistne.ss    In  accordance  with  Section  V(AX4)  of  the 
NOFA,  ati  engineer  or  architect  must  con^Ietc  Attachment  16,  as  provided  in  this 
NOFA.  No  backup  documentation  is  required  for  this  certification. 

Attachment  P:  Ptv^rngmphQ  nffr^  'spv^jpjy  Fh st rr-ssfd  Hdnsmg.  Review  Rating  Factor  V(B)(1)  of  the 
NOFA  and  submit  photographs  of  the  targeted  severely  distressed  public  housing  that 
illustrate  the  extent  of  physical  distress 

Attachmen-  18:  ^l>'ighh.~.rf1nrw^  rVwHitK^n^i    Subnut  dcxumenlatioD  described  in  Rating  Factor  V(BX2)  of 
the  NOF.A.  Such  documenuiion  nay  include  cnroc  sUtistics,  photogmphs  or  renderings, 
socio-economic  data,  trends  in  property  values,  evidence  of  property  deterioration  and 
abdndonmeni.  evidence  of  undcruiili^ation  of  surrouoding  properties,  and  other 
indications  of  neighborhood  distress  and/or  disinvestment. 

Attachment  19.  Phy^iral  n^v^i»pn.pnt  R^^^nc^^  In  accordance  with  Rating  Factor  VI(HXl)  of  the 
NOFA,  complete  this  Atiachn-«nt  19.  as  provided  ;n  this  appiicauon.  by  entering  the 
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dollar  value  of  each  resource  that  wnll  be  used  for  frfiysica!  development.  For  each 
resource  entered,  you  tnust  submit  backup  documentiitioQ  behind  Attachment  19. 

Auachment  20:  r^S  Hf^uMin-f^   In  accordance  with  Rating  Factor  VKHX2)  of  the  NOFA,  conapiete  this 
Attachment  20,  as  provided  in  this  Application,  by  entering  the  dollar  value  of  all 
resouices  that  wall  be  used  for  CSS  activities.  For  each  resource  en'iered,  submit  backup 
documentation  behind  Attachment  20. 

Attachment  21 :  Anricipatnty  Rftfifiurces    Complete  Attachment  21,  as  provided  in  this  Application,  by 
entering  the  dollar  value  of  all  anticipatory  resources  as  described  la  Rating  Factor 
VI(H)(3).  For  each  resource  entered,  submit  backup  doc'jroetitation  behind 
Attachment  21. 

Auachment  22:  rnllatp-ral  HeMcturcfji   Con^lete  Attachment  22,  as  fwovided  in  this  Application,  bj' 
entering  the  dollar  value  of  all  coLlateral  resources  as  described  in  Rating  Factor 
IX(H)(4).  For  each  resource  entered,  submit  backup  documentation  behind 
Attachment  22. 

Attachment  23:  Rpsidanl  Training  anri  Piihlir  Meeting  rprtificatirtn  Review  Section  VTKA)  of  the 
NC^A  and  conapiete  Attachment  23.  as  provided  in  this  application 

Attachment  24:  CnmTPiHTVJ'»ts  with  C5LS  PrnydCTs.  In  accordance  with  Section  VIII(DX3)  of  the  NOFA, 
provide  letters  from  CSS  providers  that  have  made  commitments  to  participate  in  your 
CSS  activities  if  you  are  awarded  a  HOPE  VI  Revitalization  grant  under  the  N'OFA. 

Attachment  25:  HOPF.  VT  R<-vitalizarinn  RflncatinTt  Plan  r<-Ttificarinn    In  accordance  with  Section 
IX(D)  of  the  NOFA,  submit  a  certification  that  you  have  completed  a  HOPE  VT 
Relocatioa  Plan  in  conformance  with  the  URA.  This  certification  may  be  ia  the  form  of 
a  letter.  Refer  to  CPD  Notice  02-08  for  additional  guidance,  including  a  template.  The 
HOPE  VI  Relocation  Plan  Guide  should  not  be  submitted;  only  the  certificatioa  should 
be  in  the  application.  This  Attachment  is  not  applicable  if  the  targeted  project  is  vacant 
as  of  the  application  due  date. 

Attachment  26:  rftitififatinn  rtf  rompli>rffd  Rplnrarion    If  applicable,  submit  a  certificatioo  in 

accordance  with  Section  IX(E){1 )  and  (2Xa)  of  the  NOFA  and  Section  XII(B)(4)(a). 
You  must  include  this  certification  if  you  are  trying  to  evidence  that  yonr  site  was  vacant 
at  the  time  ^tplicatiocs  were  due,  in  order  to  meet  the  threshold  at  IX(D).  This 
certification  may  be  in  the  form  of  a  letter. 

Attachnienl  27:  nnriimpntalinn  nf  ■<?itft  rnntml  for  Off-Site  Public  Housing.  If  applicable,  [M^ovide 

evidence  of  site  control  for  rental  replacement  units  or  land,  in  accordance  with  Section 
XI(BX4)oftheNOFA. 

Attachment  2S:  Ty-iimfntarinn  nf  <;;><>  rnntrrtl.  Fjivirnnmrntal,  and  .Site  &  Nrighhorhnod  .Standards.  If 
applicable,  provide  a  certification  that  the  site(s)  acquired  for  off-site  public  housing 
meet  site  control,  enviroDmental  and  site  and  nei^boct»od  staodditls,  as  provided  in 
Section  XI(BK5)  of  the  NC»^A.  This  cenificaiioD  may  be  in  the  form  of  a  letter. 

Attachment  29:  Preliminary  Mar Irpt  AgsftSiemcni  I  j-irter   In  accordance  with  Section  XI(C)  of  the  NOFA. 
if  you  include  market  rate  housing,  in  your  Revitalization  Plan,  you  must  demonstrate 
that  there  is  a  demand  for  the  housing  units  of  the  type,  nunriier,  and  size  proposed  in  the 
location  you  have  chosen.  In  your  application  you  must  provide  a  preliminary  market 
assessment  letter  prepared  and  signed  by  an  independent,  third  party,  credentiaied  market 
resource  firm  or  professional  that  describes  its  assessment  of  the  marlcet  for  the  proposed 
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residential  market  rate  jnics.  acd  any  communit)'  tacilities,  jconomic  development,  and 
retail  structures. 

Atlachnient  30   rptiihc;it:nii  .if  7.m  ii^;  Approval    Respond  to  section  XHEj  of  the  NOFA. 

Aaachment  3 1    Pmj>Tt  Bpadin.^<;  r.-mficjiinn.  Coniplcle  Attachment  3  I ,  as  provided  in  this 

appiication,  by  mdiwat'ng  which  rf  the  Kemi  tn  Rating  Factor  Xn('BX4)  of  the  NOFA 
have  been  conopleted 

AtiachnxjfU  32   rurrvi  r  Siir'  Pl^--  which  shows  ifi:;  vurious  buildings  of  the  project  and  identifies  whish 
buildings  are  to  be  rehabilitated,  demolished,  or  disposed  of. 

AUachmeni  "il    P^^tn^;^lph■^  It  Arc  hiiej^liiirt  ill  Ihe  SurrciundiiiE  fVimmunily.   Provide  photographs  in 
conijncuon  Aith  Ratirg  Factor  XU{B>.5>  (Design)  of  tlie  NOFA. 

Artichrrerr  "-i   rnn.-^ptn.i.  Sire  Plan,  which  mdicares  when?  propf%«^  con?uruction  and  rehabilitation 
acLivii;ei  w;;i  take  plaj-'  and  any  planned  acquisition  of  adjacent  property  and<'or 

build;nes 


AttachrPiCnt  35    Qi 


li  Bmidinf^ElcviilK^iLs. 


Attachment  36   F^.M.  ^rion  rnmmirm.^nr  I  r-iierisi    Revie-A  Section  Xil(B;(6)  of  the  NOFA  and  provide 
rhe  requested  commitrr^nt  lerter;s)  that  addresses  th#  indicated  evaluation  areas 

Altjcr.m?nt  "^:'    W >P\   VI  Revii.ihAitn.n  Appluanr  < >mrir.iiinns.   These  certifications  (4  page 

document  i  must  be  signed  b>  the  Chairman  of  the  Board  of  the  PHA.  NOT  the  Executive 
Director 

Attachment  ^«    Sran.-i.ird  ^r•o^m^  and  Omriniion';    The  follo\v-ing  Standard/HTH)  Forms  should  he 
placed  in  this  order 

•  .Applicant  .Assurance.s  and  Ortif.Lalions  (HLT)-424-Bj 

•  Disclo-sure  of  Uibbying  .Activities  {SF-LLL),  as  applicable 

•  .Applicani'Recipient  Di=clo8ure.TJpdate  Report  (HL'D-2880) 

•  Funding  Application,  Section  8  Tenant-Based  .-Visislance  RenU!  Certificate 
Program,  Rental  Voucher  Program  (HUD-52515i,  as  applicable 
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U.S.  Department  of  Housing 

and  Urban  £>evelopment 

Office  of  Public  Housing  Investments 

Public  and  Indian  Housing 


OMB  Approval  No  2577-030* 
exp.  li'3 1/2004 


HOPE  VI  DEMOLITION  GRANT  APPLICATION 


HOPE  VI  WEBSITE:  wwTvJiud.gov/hopevi 


The  pubbc  reputing  burden  for  this  coJfcxIiun  of  inrixiaition  fnr  the  HOPE  VI  Dar.oliaon  Program  is  est.rrjited  lo  average  40  houra,  jncluding 
the  tinK  forreviewiag  iBstructmns.  seircfaingexutini;  <laC^  soLPces,  pahaia%  and  nuioajniog  :1k  data  orcded.  cooipletiig  and  reviewing  ihe 
cc4kctiai  of  infoimatiofi,  and  prepirijij  the  apphcabon  package  for  subniissian  to  HtO. 

Send  comaients  regaidiog  this  burden  estimate  or  aay  other  aspect  of  Ous  codection  of  uiforraatjoti.  iticliicing  suggesuons  to  redact  this  JBPdea. 
to  the  Reports  Mattagemem  Officer.  Pap^i-work  Reducuon  Pro|ecu  ro  the  OfT.ce  ol  jifonrialion  Technology.  L  S  Depaianeai  of  Hooiing  jiici 
Urban  De>-elopnienLWashiiigtai,  EXT  20410  3600.  When  iirov.djngcanmems  pleaserefer  .oOMH  Apprjsal  N  )  TS'H-CIV^     HVO^vaynot 
coadnct  and  sponsor,  and  a  person  is  not  required  inresptiod  to.  acoltecU<jn  cif  uirn-rjulior  unles!>  Itie  cnllccliun  d  spLys  a  va  id  axOiA  aunibe: 

The  infanBiBm  nbcHtted  in  response  to  t)«  Noliee  of  Pouliiig  Av»r,abiUty  for  the  HOPE  VI  Ptogram  is  si^jcct  do  the  cisdosuic  fc<|»ircmeats 
of  the  DcpaitmetXofHouing  and  UrtwaDevek^mcnt  Reform  Act  o:'l9S9  (Public  Uw  101 -235.  approved  Dectinbc:  IS  1989.42  L'.S.C 
3545). 

Warmng:  HUD  will  prosecute  false  claims  and  si^Ieiaents.  Ccovictioa  may  result  in  cncunal  and/or  civil  peaalati   (ISUSC  lOOi,  1010. 
1012;  J1U.S.C.  3729.  3802) 


HUD  Form  52860-A 
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APPIJCATION  SlfBMISSION  INSTRUCTIONS 
Application  Content  and  Organization. 

1 .  The  first  page  of  your  application  is  the  HOPE  VI  Demolition  Application 
Cbectdist 

a.  Use  the  left  side  of  the  CheckJist  to  make  sure  that  all  elements  of  the 
appiicaLon  are  mcluded. 

b.  HUD  will  use  the  right  side  of  the  Checklis:  to  screen  the  application  for 
completeness. 

Please  niake  sure  that  the  HOPE  VI  Demolition  Application  Checklist  is  on 

the  very  top  of  your  application    No  transmittal  letter  is  requested. 

2.  The  next  page  is  the  HOPt  VI  Demolition  Application  Receipt  (HUD-2993-A). 

Thjs  form  serves  both  as  an  acknovv.edgement  that  VIUD  received  your 
application,  but  also  as  a  tax  trunsrpiual  for  the  checklist  above  if  HUD  has  found 
deficiencies  ir.  your  application. 

a.  Pnnl  or  typj  the  nurr.w  and  address  o;  the  person  that  should  receive  the 
receipt  m  the  box  provided  and  provide  ail  of  the  information  requested 
above  the  line. 

b.  HUD  will  record  the  date  received,  ordinal  assigned,  and  application 
n  amber. 

c.  After  HUD  ha.s  screened  the  application  for  completeness,  it  will  either: 

i.  Fax  the  receipt  to  the  fax  number  hsted  on  the  Receipt  indicating 

".hat  no  dcllcicncios  have  been  found,  or 

ti.         Fax  the  receipt  ;o  you  with  the  HOPE  VI  Demolition  CneckJist  and 
a  letter,  it  necessary,  indicating  the  missing  documentation.  HUD 
will  net  notify  yoj  of  deficiencies  by  telephone.  It  is  very 
important  that  the  fax  number  listed  on  the  Application 
Receipt  is  correct  so  that  it  gets  to  the  right  person  on  your 
staff. 

3.  The  Application  for  Federal  Assistance  (HLT)-424)  and  Applicant  Assurances 
and  Certifications  (TnT)-424-B)  are  tie  next  pages  of  the  application.  You  will 
find  a  copy  of  these  in  this  HOPF  VI  ApplicaH^n  and  on  the  HOPE  VI  Website. 

4.  Attach  Exhibits  .\  through  G  next    Provide  the  narrative  and  attachments  in  the 
order  presented.  Pld-ASE  DO  NOT  PKOVTDE  ANY  INFORMATION  THAT  IS 
NOT  REQUtSriiD  IN  1  HIS  APPU(\AriON    Extraneous  material  hinders 
appncalion  review,  aoes  no:  improve  an  application,  and  may  obscure  important 
informaium    The  HOPE  VI  Badgtt  lurm  needed  for  Exhibit  E  and  the  Housing 
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Choice  Voucher  (Section  8)  application  for  Exhibit  F  can  be  found  in  tliis 
HOPE  VI  Application  and  on  the  HUD  website. 

B.        Application  Format 

To  speed  the  processing  of  your  application,  please  follow  these  instructions  when 
assembling  your  package: 

1.  Use  lener-sized  paper  (8  '/z"  x  11"),  one  side  only. 

2.  Mark  each  Exhibit  with  an  appropriately  labeled  tab. 

3.  Package  the  application  as  securely  and  simply  as  possible;  do  not  use  a  three  nng 
binder. 

4.  Two-hole  punch  the  pages  at  the  top  with  a  2-3/4"  center. 
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HOPE  VT  DEMOLITION 
APPUCATION  CliECKUST 


PH.A  Name: 


Development  Name 
PHA  CHECKOFF 


mm  VERIFICATION 

HOPE  VlDcmolr.ion  Application  Checklist 

HOPE  VI  Demo.inon  Application  Receipt  (Hirn-2993-A)  


__     Applica:ion  for  Federal  Assistance  (HL:D  424) 

AppliCvUit  Assurances  and  Certifications  (HUD-424B) 

Exhibit  A:   Priority  Group  and  Documeolation  of  Eligibility: 


Pnnnry  l'         HUD's  letter  to  PllA  approving  Section  202 
Conversion  Pla:i 


Pn  niry  :a:      PHA's  letter  trai:smittir.g 

Section  202  Conversion  Plan  to  HUD 

Pnanry2R:      Documentation  of  HlTD's  Determination 
of  Section  202  Status 

Pnonty  >  HUD  i  letterio  PH.\  approving  Section  18 

dennolition  app'ication 

Exhibit  B:  Application  Information 

Exhibit  C:  Program  Schedule 

Exhibit  D:  Grant  Limitations  Worksheet 

Exhibit  E:  HOPE  VI  Budget 

Exhibit  F:  Houxing  Choice  Voucher  (Section  8)  Application 

Exhibit  C :  Nondwclling  Structures  Certincation 


FY  2003  HOPE  VI  Drmrl  :.cn  Ap:>licalio.T  •  Page  4 


60228 


Federal  Register/ Vol.  68,  No.  203 /Tuesday,  October  21,  2003 /Notices 


Federal  Register / Vol.  68,  No.  203 / Tuesday,  October  21,  2003 /Notices 


60227 


EXHTOIT  A:  PRIORITY  GROUP  AND  DOCXJMENTATION  OF  EUGIBILITY 

Indicate  the  Priority  Group  in  which  your  application  qualifies  and  submit  the 
correspcMiding  documentation  of  eligibility. 


Priority  1: 


Approved  Section  202  Mandatory  Conversion  Plan 


Submit  your  letter  from  HUD  approving  your  Section  202  Mandatory  Conversion  Pian.  See 
Section  VI  (AX2)(a)  of  the  Demolition  section  in  this  NOFA  regarding  Priority  Group  1. 

Priority  2:  See  Section  VI  (A)(2)(b)  of  the  Demolition  section  in  this  NOFA  regarding  Priority 
Group  2. 

Priority  2(A):  Submitted  Section  202  Mandatory  Conversion  Plan. 


Submit  your  letter  to  HUD  transmitting  your  Section  202  Plan  to  HUD. 

Priority  2(B):  HUD-Designated  Section  202  Units 

Submit  evidence  that  the  targeted  units,  in  HUD's  sole  determination  under  section  537(c)  of  the 
Public  Housing  Reform  Act  of  1998,  are  subject  to  the  removal  requirements  of  24  CFR  part  971 
and  can  be  expected  to  be  demolished  in  accordance  with  the  time  schedule  required  by 
Section  VE  (B)  of  the  Demolition  section  in  this  NOFA. 


Priority  3:  Approved  Section  18  Demolilion  Application 


Submit  your  letter  from  HUD  ai^roving  your  Section  18  Demolition  Application.  If  HUD 
approves  your  demolition  apphcation  on  the  day  before  or  on  the  appIlcBtioo  deadline  date, 
the  requirement  to  provide  evidence  of  approval  will  be  considered  to  be  met  and  you  will  not 
have  to  submit  HUD's  approval  letter  back  to  HUD.  See  Section  VI  (A)(2)(c)  of  the  Demolition 
section  in  this  NOFA  reganiing  Priority  Gnoup  3. 
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EXHIBIT  B:  APPLICATION  I.NF0R\UT10N 


?HA  Name:. 


Development  Name: 


Development  Number: 


Dale  of  Full  Availabilitv  (DOFA): 


I .    Describe  :he  scope  of  the  proposed  demolition    For  the  project,  provide  the  number  of: 

a.  On  Jiral  dwelling  Liniti  and  building!;, 

b.  UniiN  previously  ccmoli^hed  or  disposed  o-'.  and 

c.  Urjts  proposed  tor  demolition  -.vith  funds  from  ±is  HOPE  VI  Demolition  Grant 

Applicaiiai. 

2  In  ihe  case  of  paitjal  demoLtion  of  a  site,  descnbe  any  mimmaJ  site  rcstonilion  that  will  take 
place  after  demoliuon  and  subsequent  sue  improvements  needed  to  benefit  the  remaining 
portion  01  the  project  in  order  to  provide  proiect  accessibility  or  to  make  die  site  more 
marketable. 

3  Descnbe  jny  rcn-dwelling  facilities  to  be  demoli;>hed.  Explain  the  relarionship  between  the 
non-dv^el!i'ig  :'aciliiie.s  cid  the  dwelling  units  to  be  demolished,  both  in  terms  of  proximity 
and  use. 

4.  Demonstrate  the  appropriateness  of  your  proposal  in  the  contei^t  of  the  local  housing  market 
relative  to  other  alternatives.  This  is  a  statutory  threshold  criterion.  See  Section  1V(C)  of  the 
Demolition  section  in  this  NOF.A 

5.  Describe  the  proposed  plan  for  the  jse  of  the  s.ie  after  demolition,  and  the  resources  that  will 

be  jscd  to  carry  out  thai  plan 

6     Provide  the  street  address  for  each  unit  to  be  demolished,  including  ZIP  Code. 
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EXHIBIT  C:  PROGRAM  SCHEDULE 

Refer  to  Section  V1I(B)  of  the  Demolition  section  in  this  NOFA.  Provide  a  Program 
Schedule  that  clearly  indicates  that  you  will  start  demolition  activity  within  six  months 
from  the  date  of  Grant  Agreement  execution  and  complete  the  demolition  within  two 
years  from  the  date  of  Grant  Agreement  execution.  Assume  a  Grant  Agreement 
execution  date  of  May  1 ,  2004. 
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EXfflBIT  D:  GRA>fT  LFMITATIONS  VVORKSHEFT 


1.  n.'-mnlirion    Number  of  dwelling  uniLs  approved 

for  demolition 


56.000 


Rf'lnr:itinr/Sp:l''-.Siif-"iriffnry    Number  of  dwelling 
units  approved  for  aerriolition  that  are  occupied 
as  of  the  date  of  the  HOPF.  VI  Demolition  Application 
suhnrussion 


S3,oon 


3.  \':^ndwp.|lmc  Scriirmres 


To:al  aJiowable  cost  (1  *-  2  -i-  3) 


5.  To'al  funds  requested 
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EXHIBIT  E:  HOPE  VI  BUDGET 

1.  Provide  your  proposed  budget  on  Part  I  of  the  HOPE  VI  Budget  Form  (HUD-52825-A). 
A  copy  of  the  BiKlget  form  can  be  found  in  this  HOPE  VI  Application  and  can  be 
downloaded  from  the  HOPE  VI  Website. 

2.  On  Part  n  of  the  Budget: 

a.  Provide  a  detailed  itemization  of  the  costs  of  all  activities,  including  demolition, 
hazard  abatement,  site  restoration,  fees,  and  administrative  costs.  See  Section  V 
of  die  NOFA  for  eligible  Demolition  Grant  activities. 

b.  Differentiate  between  cost.s  for  dwelling  units  and  nondweiling  facilities. 

c.  Itemize  all  costs  budgeted  for  relocation  activities.  - 

EXHIBIT  F:  HOUSING  CHOICE  VOUCHER  (SECTION  8)  APPLICATION 

As  applicable,  provide  the  Housing  Choice  Voucher  application.  State  the  number  of 
Housing  Choice  VouchCTS  that  will  be  required  for  relocation  in  this  HOPE  VI  applicabon  is 
approved,  both  in  total  and  the  number  needed  for  FY  2004.  Indicate  the  number  of  units  and  the 
bedroom  breakout. 
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EXHIBIT  G:  NONDWELLING  STRUCTt RES  CERTIFICATION 

I  hereby  certify  that:  ' 


1. 


I  zm  licensed  as  an  ergjnecr  . 


or  architect 


(check  one)  by  the  licensing  board  fcr 


ihe  sute  in  which  the  public  housing  project  identified  below  is  located. 

I  am  not  an  employee  of  the  applican:  public  housing  authority  or  unit  of  local  government  in 
which  the  public  housing  project  identified  below  :s  located 

Costs  to  demohsh  significant  nondwelling  structures  may  be  incurred  in  conjunction  with  the 
denxvlition  of  severely  distressed  public  housing  ds  part  of  a  HOPE  VI  Demolition  Grant 
.Application.  Examples  of  eligible  demolition  costs  related  lo  significant  nondwelling  structures 
include,  but  axe  n<x  limited  to.  the  demolition  of  heati.-.g  plants,  conimunity  buildings,  or  streets 
oc  the  site  ot  the  severely  distressed  project 

I  have  reviewed  the  attached  desciijtion  and  calculation  of  costs  for  the  demolition  of  significant 
nondwelling  siructurrs  related  to  the  demolition  of  dwelling  uniti  at  the  site  idenhfied  below,  as 
requested  by  the  apphcan:  Housing  Authority  listed  below,  and  affirm  that  those  costs  qiialify  as 
allowable  nondwelling  struct  jres  costs  tas  defined  in  Paragraph  3  above)  aixl  are  justified  and 
reasonable  i.-  light  ot  my  assessment  of  the  site  of  the  project  and  tfie  proposed  work  to  be 
completed 


Name. 


Signature; 


Date 


License  n-mber 


Stale  of  Reeislration 


.•\ppluam  PR\: 


envelopment  Nanw: 


Required  Att.3chment:  Descnption  of  prnpcst-d  demolition  of  nondwelling  structures  and  itemized  listing 
of  cosli. 


Wjm  .Tc    HID  9.:  !  prosecuie  faJs?  clai-ns  aiul  s:»L-n;en-.'(   Convic!  en  nu>  resuJ  in  the  imposi.ion  of  cn,Tir.al  andciv.! 
nenalues    i.S  t  S  C  1001,  ,010.  1012   M  I'SC  y'29.  }i(X2. 
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Application  for 
Federal  Assistance 


1.  TypaofSubmiuion 
Q  Application 


U^.  D«pai1mMit  of  Housing 
and  UrtMn  Development 


0MB  Approval  Ko  2501-00-7  (exp  03^31/2005) 


2.  Dale  SutjniMed 


I     I  Preeppiication  3.  Date  ana  Tine  Recaivad  by  KtU3 


4.  HUO  AopHcalion  Number 


S.  Existirg  Qrant  Number 


Applcant  identttealior  Kunbef 


7.  Appiicanrs  Legal  Name 


8. 0'gantzalionai  Unl 


9.  Mdnst  (gwe  dty,  county,  state  and  zip  cocie) 
A.AddfBss: 
3.  Cily: 
C.Coofrty. 
D.  State: 
E  Zip  Code: 


1 1  Emptoyer  Identiricaiion  Number  tElN)  or  SSN 


13  Type  of  Application 
jNew  Pi       Cortinualion  |     |  Rerewaf        n     Revisto" 

f  Revision,  emer  appropriate  letters  in  bax(es)  n   Q 

A.  Incraase  Amourl  B  Decieaaa  Amount  C.  Increase  Ouraiion 
D.  Decrease  Duration  E.  Othar  (Speci^i 


10.  Name.lile.teiBp^rs  number.tax  nunber.  anci  e-mal  of  the  persor.  to  be 
cortaded  on  matters  inwotvlno  this  eppication  [IncbOing  area  oxtes) 

A.  Natw: 

B.TIfle: 

C  Phone 

D  Fax: 

E.  E-mal: 


12.  Type  of  Appiicsrl  (enter  appropriate  letter  n  box) 


T 


15.  Cataioo  of  Federal  Onnealic  Assistance  (CFDA)  Mbtrtier 


irr 


20.  EslimaSdTundlns:  Applicant  muat  eonqilsta  die  Funding  Matrix  on  Page  zT 


Titte: 
Compcnart  THIe: 


17.  Areas  afliBctBd  by  Pregram  (bo^oul}^s,  cUes.  courities.  SMei. 
indiar^  Reservation,  etc } 


TBa.  Proposed  Program  start  dale 


IBb.  Proposed  Prograrr  end  dale 


A.  State 
3.  County 
C.Murlcipel 
C.  Township 
E  Inlersteie 

F.  intBiTTHinicipai 

G.  Soecial  District 

H  Independent  Scrtosi  District 


I.  Urilvirsity  orCsAase 

J.  Indian  Trt>e 

K.  Tnbady  Deslfirialed  Hoos.ng  Entfy  (TT3HE 

L  I'^vidcai 

U.  "rofit  Organaanon 

N  Nor  proTit 

0.  PubRc  Housing  Authorfty 

P.  Ot'ier  (Specify) 


1 4  Name  o<  Federal  AgaiKy 

U.5.  Department  of  Housing  and  Uft>an  Oevelopnwnt 


16.  Descriptive  TWe  of  Applicant's  Program 


19a.  Congres&onsl  Oistictso^  Applicant 


19b.  Cofigre£sior,ai  Disirtcis  of 
Pfogian 


21.  is  Appfcatioft  subject  to  r«^4a•  by  Stale  Executive  Order  12372  Process? 


A.  Yes 


This  preappBcatiantepptlcation  was  nade  avaliable  to  ttie  Stste  Execjtive  Crder  12372  Prasess  for  rsv.aM  on:  [>a1e_ 

ProonmitnoteoMradby  E.G.  12372 

Progiam  has  not  been  selactBd  by  State  lor  review. ' 


22.  Is  ttie  Applcant  deirquent  on  any  Federal  deM?  Tj    No 

I     \  Yes  lf"Yes*  explain  below  or  attach  an  explanation. 


Previous  versions  of  HtJD-424  and  424-M  are  obsolete 
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Funding  Matrix 

ThB  aapicw*  tr  jBl  pfcvicte  the  fifvjing  ■nabii  *-3wn  betow.  I.s*fxj  mOi  progrwr  »Df  wt>«h  HOC  fcjrKjinj  t  baiog 
retyjuad.  ar=  oomplex  t^e  oertKcatisnt 

Grant  ^Toqgwn 

HUD 

S'va.-e 

Apoiica.n( 
IMarch 

Other  HUD 
Fjnds 

Other  FedM^ 
Sh«e 

Sate 
Share 

LccalA'nbe; 
Share 

Olier 

Prtsgram 
"tisofhe 

Total 

"^^^ 

^^ 

-^ 

0.00 

\,.^^^ 

^ 

0.00 

< 

. 

0.00 

X 

^ 

\ 

\ 

0.00 

^ 

y 
/ 

\ 

0.00 

yOfatid  Toc«« 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

6.00 

0.00 

■    for^hlPs  s-\o*  bc*i  rjtabve  and  aoavxicH                                                                                                                ^ 

Certifications 

lewtily  toifiebe«to'm/kno«*4«ogeandb«»»  trat  n-o  e«29fa(aponp  latedfjrxls  ^av«  bewi  paid,  or  *«  oe  paid  oy  aronbe'islf 
o'tw  ippl-cwn.  K)  any  perjon  for  mVierarg  ar  aaefrptng  »  r*j«ioe  ar  olfccer  sr  en-ptoree  o«  an  »9ency,  a  Memtw  of 
Cor9«M  an  o<T»r  Of  «rx>*oyee  of  CongrBBt,  c--  ar  srr^Aiyea  of  a  MernOer  of  Congress,  n  oonrecbon  w*i  Bw  awaTing 
ar»ijFedafaJy»itait5«Wiswn,  ronowi.  »''«r«3rie(r  arnodMieaior    If  turds  atner  ran  FotJe-a)  apprapiswd 'unds  h«v« 
or  «*  »  p*d  for  rfl jencng  «  aJlBrrpOn;  tc  irfuer.ce  re  persons  i-sfcd  at>o*e  1  shall  son^jfsts  afKl  ajMTi«  StardaM  -Ofrrv^LL, 
DtadcS'J*  Form  o  Report  i  nWryir^    '  cartrfy  ttia*  1  sTial  neou'c  anub»n<ardsatail*-s  :includr«  sua-grarts  and  contacts)  lo 
»lfpi*ly  cei«^  ano  a  sdoaa  accortirgiy 

Fe*ra  'y  rscogn  lod  lnd-«i  Trow  and  tr.ba  ly  ctes  gnsted  fwus-ng  arltlei  TDHEa)  •9Ubi.4f*d  by  Fadeftfiy-rBajgnized  lidan  <nbe6 
as  a  res  J«  c*  P^e  exsrase  cf  ne  I'lbe  s  «oyerei;n  pcwar  ara  «ajdeo  (ram  covwaoe  of  na  Byd  Anendnent  bJ  aate-Jwxigrwsd  l-Wian 
trtes  and  TUHEs  esfBtshed  under  Stale  *•  ara  -of  ACluded  frooi  r«  staofla's  coveraaa 

This  a3»*at)Oo  iraxporatet  (he  AssuoreM  and  Cernficaticns  fHU3-42<tB;.  anachad  to  tits  appfccafton  or  -enews  and  mcwporales  »af 
t^e  firdt^g  /au  are  saetang  l^e  Aaau.'a'^as  anc  Certifications  currant  >  an  file  wi*i  HUD    To  the  best  of  iry  kno««tedce  and  De»ef  al 

nfomwao  n  ins  arr<.catio.T  js  tue  and  correct  »id  consUiutes  -naleTaJ  ractsartalBn  cf  facJ  upon  wtaUi  H  JD  tray  rafy  r  awartng 

23  Syianjre  of  Autrcozad  Official 

Kane  (pr  nteij)                                                                                 1 

Titte 

Dma  (mnvod/yyyy) 

Prevte  j»  »ef^flr»  cf  HUD-424  and  42<-V  are  obsote* 
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instructions  for  the  HUD-424 

PU)lie  raportng  buRtOT  for  ■«•  ooBMtton  o(  Mormation  is  estiniaiBd 

10  ■««n0a  45  minulw  par  mponM.  indbdng  the  dm*  fx  ivutewing 

initnicifant,  uanMng  «Ming  dali  aourees,  gMtwrinB  wd  mairtartig 

ma  data  i^aadad,  and  eowptaina  and  lawiwri^no  tha  ceBaclifln  et  irtofmrnior.. 

HUO  nnay  not  conduct  or  aponaor.  and  a  paraon  it  not  raquirad 

to  nwpond  to.  a  ewlaelion  of  hnfamniiion  unleaatit  cdedw  diapiayi 

a  vaU  OUB  control  numbor. 

This  -fbrm  must  Iw  uaad  by  ippfcants  raquactinn  funding  from  ttm 

OapartnarM  of  Houring  and  Urban  Oaivelopmant  This  appteaUon  torn 

HUIM24  Inoorporetac  tia  Aanmancat  and  Camf caflont  i\*iD-*2i^).  Yol 
may  aiftiar  (1)  attach  ma  AiBuranoaa  and  C*nificaiio<w  ID  ffw  applisatior 
or  C2)  www  Vie  certJUeatlont  that  you  praviously  made  on  behalf  of  yoJT 
organizalion  and  Mbmittad  to  HUD  if  tlie  legal  name  of  your  organ izetcn 
tias  not  dtangad  and  yov  vMia  tha  auttwrizad  rapraaantathw  who 
aignad  itw  Aaauanoaa  and  CaiMlcaiions. 
Kem  Number  InstruclloiiB 

1  PlaaaaindicatawtielharyourappieatfonaforafbrmalapplicBtion 
aubTusion  or  a  pietiminary  appioatiar  (pn-appication}.  HUD  does  rvt 
acoepl  pre-applicatons  for  programs  fjndad  ttirough  th«  SuieftlOFA. 

2  EMartnadalayouaresubmtlingyouraiVieBtiortDHUO 

3.  This  bcKwiH  be  eomptotad  by  HUD.  \Mien  received  t>y  HUD,  your  applicalio'^ 
will  M  ttampad. 

(a)««hadata;ard 

(b)  with  the  Inw  raoefvad. 

4.  LeaveBlank.  Thia  wB  be  oomptatad  by  the  HUD  progtan  ofAca  racaiving 
your  applcaiion.  VWiar  HUD  aeoapta  etommiic  applkaions  fcy  the  orani 
progran^  you  an  apptying  tof.  tils  number  «•  se  computar  generated 

5.  If  your  appiicalian  it  to  renew  or  coninua  an  eodatjnggjant.  provide  t-e 
eodcting  t^ari  ntimijer.  tfa  nawaward.pieeMlaevebtanlc 

S.  Leava  blank  if  yoii  ha«*  not  bean  piQvided  a  HUO  ID  nunber  or  user 
'Kintbar.  Ifyou  are  a  PubtcHouairgAulhanly.  enter  your  KUDissuadPuMtc 
Housing  Aulhonly  ID  number. 

7.  Enlerliie  legal  name  ofyourorganizaiion^pfying  for  HUD  fundbig 

8.  Smer  the  name  ofttMpniTtaryunRir  your  arganizaton  ifapsficetjie.  wtitc') 
Wil  be  respotMibta  for  the  program. 

8.  EiterthecampMaaddraaaofyDurorBanizatior. 

10.  Enter  the  name.  IHIa,  telephone  number,  (ax  number  and  E-maX  of  the 

peraon  to  contact  on  maitars  raialad  n  your  appNcaltor. 

t'.  Ertef  yourorgantealon^  Erwpioyer IdenBtoatiofi  Muir^tw  ;EIN)  a»  assigned 

t>y  l*ie  kitemal  Revenue  Sannca  or  tf  you  are  apptying  as  an  irdfwdual, 

your  Social  Security  Number. 


12.  Chooeetron  the  fat  artd  enter  the  appropriate  letter  in  ha  apaoe 

proMdaC  You  muat  De  an  aigible  applicant  to  apply  for  aataatanca. 

You  muei  read  tte  program  intomialion  requliementa  to 

determine  If  you  ere  a  type  ol  appiicail  thri  is  eligible  to  appfy  ^r 

asaistanoe  unoar  the  program. 

I3i  Enter  the 'Vpe  of  applicaiion  you  a'eab'^itfer^  tor  lulling 

consideralton. 

ChecK  Pie  apy  ululate  box. 

"Nev/"   meene  you  are  apptying  for  a  new  grart 
awe't. 

"Continuation'  mean*  yoc  are  req  jeettng  en 
exlartion  of  an  aeosting  auiard. 
"RenawaT  Tieam  you  are  raqueeting  fund«>g  for 
retevM  of  an  CMSIinc  gcanL  e  g  Siippoctive  Hous  ng 
Prograir  <SHP)  or   She:te.  ♦  Caie  yeni 
'Resittion'  nnaans  you  are  subrrltling  a  fwieicr,  pior  to 
(he  appiicBliondLie  date 'nreaporisets  HUD'S  reouaat  . 
fordarfcaton  or  modKicat  on  to  your  .ratial  sjbniission 
M.  Pr«-4itod 

'5.  EmertheCataogof  Federal  Domestic  Assittarxse  iCFCAjnuTitrer 
and  'jtte  aid.  If  applicabie,  comconert  1 1  e  of  the  prograrr:. 
IB   ErterabrtefdescnptK^nofyourprocran- andkay  ad'Vitiee. 
17    idenli^tne  lacsliDr^siM^reyoir  act«il:asw9lalcepacai  K 
this  is  the  eitire  state,  eiter  "Entire  State*, 
laa.  Enter  tttepropoced  star  date. 
lBt>   Enter  the  proposed  and  date 

19a    List  ttie  Congressic'iel  Dtaiictts)w>erB  your  organizabo-i  IS 
locaieti. 

19b    List  any  Cor.^W8ic-«l  DistiTCtIs)  wrierB  you/ proQ-a-i  of 
activities  or  proiect  s  l«s  wil  be  localed 

20   You  must  oornp  ele  the  furxj  ng  matrn  on  page  2  of  ttvs  '^orm. 
Ents'ttM  fbllaming  .nfomalion: 

Grant  Program:  The  HJDfurdv>gprcipBmiF)darwfM:h  youere 
apply  ng. 

HUD  Share:  Please  chsc^  the  progran^  lequimients    Enter  the 
arTKH«K  of  HUO  iunds  you  are  requesting  in  yc  jr  aoploet  on 
Appfina nt  Match  Enterttieamoumcffondsor  csshaqjivaieiiaf 
•'vkind  contribtl^ons  yoo  are  contri) jtiTg  tc  yojr  p-oject  o-  p'og-am  ot 
actiwties. 

Ottwr  Federal  S ha rK  Enter  the  amotjntol  other  Federel  funds  for 
your  prograni  cf  ectivities. 


Prevtouf  versione  of  HUD-424  and  iM-U  are  obsolete. 
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Instructions  for  the  HUD-424  (Continued) 

Stata  Shara:  Enter  fe  anouTl  of  ftjnds  of  cas^  equ  valeit  o(in-*ind 
s«rvic«s  tn«  Stale  «  provChg  to  your  p'Ojec*  or  peogram  of  a:aMtles. 
Local/Trltail  Sham   Erae-  the  amour.l  of  fcjrds  or  cash  equvaJen: 
of  h-Wnd  servtces  you  locaLtrlba  jovemrvert  is  provdiTg  xi 
your  project  Of  program  of  trtvittes 
OttMr  Efrterttwarrmuntof  ot-er  socrcasof  pivatfi  -cvprofl 

Of  arar  fu-*«  or  casr  eqJvalent  o*  Ir  Klra  service*  becg 

srovidec  lo  your  profect  or  progran  of  ad.'vtti^. 

Program  tncotn*   Enier  trie  amount  of  program  i-core  ycu  expect 

to  geTerate  (yi/et  tfe  iife  of  your  asva.-J. 

Total    Pi«3ss  total  al  coCrpns  anO  M  ir,  i>ie  amcunts. 

21    You  stiotiO  contact  ITe  State  Sngte  Poir*  of  Contact  (S^OC) 

fo.-  federal  Execjtive  Order  12372  or  zt»zk.  youf  appfccaaon  wl  to 

determre  Jixrielher  the  Stele  l-lergowermental  Review.  Process 

is  requTBd 

22.  "me  qjeston  app^es  to  your  applicant  organcatMn,  not  lie 

persoff  si9*ing  b  yoir  cga'^izatior's  autttcrtzed  representattve. 

Categories  ofdeMindudedsal  owed  costs  that 

re<juires  -epaymer*  lo  HUD. 

23   "0  be  signed  t>y  te  a^jtr-or  zee  representaSve  cf  your 

orgarizatior*.  Acopyolyotrgover-'tngbodys  autiorzalior 

(or  you  to  sign  t^  apslication  mLil  be  avaiiaote  «  yoo- 

orgarizalior's  office 


> 


Previous  versions  cl  HUO-^4  a^  4^^-V^  are  obsoleta  Page  il  of  B 


form  HUCM24  (06/2002) 
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Instruction*  for  th«  HUD-424-B  Assurances  and  Certifications 

As  pari  of  your  eppNcotion  for  HUO  funtfing,  you,  as  the  official  authorized  to  sign  on  behalf  of  your  organization 

or  an  an  IndMdual  must  provide  the  folowlr^g  assurances  and  oertlicsliars.  By  signing  l*vs  form,  you  are  stating  that  to  the 

iMSt  of  yourkrxmrfedse  and  twtef,  all  assertior.s  are  Tua  and  oorrecL 


Applicant  Assurances  anij 
Certifications 


U.S.  Department  of  Housing 
and  Urfian  Devaloptnent 


0M8  App'oval  No.  2S01-OC17 
(exp.  03/31/2005) 


As  me  duly  authorized  representatnn  of  t^  applicant,  I  certify  that  the 
appiiiant  Qnsert  below  Ihe  Natfe  and  title  of  the  Autiwrized  Representative . 
niine  of  Organirallon  and  the  date  of  signature}: 
Name- , ,  Title: . 


.Date: 


OiQanitetlon: 

1 .  Has  tite  legal  authority  to  apply  for  FMtrM  assistanae,  has  the 
instilutioftal.  managerial  and  HnandaJ  capability  (tndudfeig  fijndi  to  pay 
fie  non-Federal  share  of  program  oasts)  to  plan,  manage  and  oomptete 
Ihe  proi^m  as  descritud  in  the  appf  cation  and  t^  governing  body 
has  duly  autnorized  the  submission  of  the  application,  including  these 
assurances  and  oerfficattons,  and  authorized  me  as  Itw  ofRdii 
reprasaniiliva  of  the  appRcant  to  act  in  connection  with  the  application 
and  in  providft  any  acfcHUonal  inltormation  as  may  be  ra^uirad. 

VM  admlntster  Ihe  grant  in  compiiar^oe  with  TNe  VI  of  the  Civil  Rights 
Act  of  1964  (42  U.5.C.  2000(d})  and  implementing  regulations  (24  CFR 
Part  1).  whicto  provide  Itiat  no  person  in  the  United  States  shaV.  on  the 
grounds  of  race,  color  or  national  origin,  be  excluded  thxn  parf  dpation 
in,  ba  daniad  the  banetts  of.  or  ottwwiae  be  subjected  to  disorimjnation 
under  any  program  or  aclMty  tttai  receives  Fec'eral  financial  assistance 
OR  If  the  appflcant  Is  a  Federally  recognized  Indian  tribe  or  Ks  triMlty 
dasignatad  housing  entity,  is  sctiject  to  the  bidtan  Civil  Rights  Act 
(25  J.S.C.  1301-1303). 

1  Will  admUstBrthe  grant  in  compiarKe  iwith  Section  504  of  flie 
Rehabiklalion  Act  of  1 973  C29  U.S.C.  794),  as  amended,  and  imptefPent- 
hg  regwiaions  at  24  CFR  Part  8,  arri  ttw  Age  Discrimination  Ad  of  1975 
(42  U.S.C.  0101-07),  as  amended,  and  implemenUng  reguialions  al  24 
CFR  Part  146  whldi  together  provide  that  no  person  in  it^e  Unitad  States 
shall,  on  the  grounds  of  disaUity  or  aga.  be  excluded  from  partfclpaSon 
kt,  be  denied  tlie  benefits  of,  orottwnwise  be  sut>)ectBd  to  (fiBcrfmination 
wider  any  program  or  9cliMty  ttiat  receives  Federal  financial  assistanoe; 
except  if  the  grant  program  autHorizes  or  Imits  participation  to  designat- 
ed populations.  Vten  the  applicant  wfl  comply  «vHi  Bw  nondiscrkninadon 
requliamanis  wKhk^  the  de^gnated  population. 
4.  Wl  comply  wiBi  the  Fair  Houauig  Ad  (42  U.S.C  3601-19).  as 
amended,  and  ftie  implBmentinB  regulations  at  24  CFR  Part  100,  whicn 
proMbIt  diacrtflnlnation  In  housbig  on  the  basis  of  race,  color.  re>gion, 
sex,  disability,  familial  status,  or  natonai  origin;  excefMn  applicant 
which  is  an  Indian  tribe  or  Ha  instiunienlafity  which  is  exduded  by 
statute  from  ooverage  does  not  malce  tiis  certlltcalioiand  itnttv 
axeept  if  the  grant  program  auUtorlzes  or  Gnuls  paitic^aHon 
to  designaled  populations,  ttien  the  applicant  wV  comply  with  the 
nondiscrtnninalion  requlrementi  wIMn  8w  designated  populaion. 


5.  VWI  comply  with  the  acquisMon  and  relocation 
requirements  of  Ihe  Unifofm  Relocation  Assistance  and 
Real  Property  Acquisition  PoBcies  Act  of  1970,  as 
amended  (42  Li  S.C  4601 )  and  itnplemenling  regula- 
tions at  49  CFR  Pvt  24  and  24  CFR  42,  Sbboarl  A 
6   Will  comply  with  me  environmental  requiremerl& 
of  tne  National  Envlronmemat  Foley  Act  (42  U.S.C. 
4321  ef  S9Q  )  and  related  Federal  authorities  pnor  to 
t^e  commitment  or  expend-ture  of  funds  for  property 
aoquisilion  ana  ptiysical  development  activifees  sjt>iect 
to  imptementing  regulations  at  24  CFR  parts  SO  or  58. 
7.  VM  0'  wil  contirwa  to  oroMda  a  dn^r-frae  worlipiaca 
by: 

(a)  Pviblishtng  a  statement  notifying  employees  that 
lie  unlawfut  manufacture.  dislrtMJtion  dispensing, 
possession,  or  use  of  a  controlled  substai>oe  is 
prohbited  in  the  appficanTs  wort^iscs  and 
specifying  the  adions  that  will  be  taicen  againsi 
employees  for  violalion  of  such  protiibitlon: 
;b)  EstaMishing  an  on-gorig  drug-free  awareness 
progam  to  infonn  employees  about  - 
(1)  The  dangers  of  dmgatiusa  in  tlieworitplaca; 
{2)  The  appfcanf  s  policy  ef  maintairung  a  drug-free 
woritplaca: 

(3)  Any  avaHa&le  drug  counseling,  rsftablltation,  and 
employee  assistance  programs;  and 

(4)  The  penalties  that  may  ba  imposed  upon  employeaa 
for  drug  abuee  violations  occurring  in  the  worKpJace; 

( c )  Making  It  a  reouirementltat  each  employee  to  be 
engaged  in  the  perlomianoe  of  ttie  gra.it  be  given  a 
copy  of  the  statsmenl  required  in  Paragraph  (a); 
(d>  Notifying  the  employee  In  the  statement  required 
by  paragraph  (a}  that,  as  a  condlfion  of  employment 
under  ttie  grart,  trw  employee  will  - 
<1 }  Abide  by  the  terms  of  the  stalemant.  and 
(2;  NoUfy  the  empioyer  bi  wrting  of  his  or  her 
oonvidion  for  a  violation  of  a  crimirMi  drug  statute 
ocoNTing  in  the  woricplace  ro  later  than  fve  calen- 
dar days  after  such  convictton. 
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Applicant  Assurances  and 
Certifications  (Continued) 


U.S.  Department  of  Housing 
and  Urban  Dwelopment 


0MB  Aopfcval  No  2501-0017 
(ftxp.  03A31/2005) 


(c)  NoKfyirfl  ine  agency  ft  writing  wRfiin  ten  caierdar  days  after 

receiving  rolice  under  paragraph  (6)C2]  fT)n  an  efrployee  or 

ot'wrwise  reoeNing  actual  rvctice  of  sue*"  convicrkxi.  Employers 

of  convicted  ernptoytes  rust  provKJe  ncXice,  rduOi.TC  pos.tion 

Ule  t3  every  gran*  ofker  or  other  desigoee  on  wtwse  s'ant 

ac*vtty  ttie  convicted  eiiiptoy««  has  workec,  untesa  the  Fe<leral 

s^ency  has  designated  a  csniral  poin'  fee  l"e  rece»p<  of  suci 

rvtioes    Nffice  shaJJ  rOude  ^^e  t(j«n(if)caticn  •Hjrrcens)  of  each 

affsctad  ofvit. 

(f)  T^mg  one  of  the  fclo»*ir,g  ac.io-'s  *«!t^lP  30  ^lendar  lays  of 

receiving  notice  under  paragraph  ;d^p;2),  ti.tP  respect  to  any 

employee  wno  is  so  convtcted-- 

(1)  Tailing  Bpp.T)praie  personnel  actior  against  such  an 

employee,  up  1o  and  irdjding  smi.natior.  corsisJant  with  tie 

requremeirts  of  (he  Refiatf»a1'on  Act  o'  1973  as  ame-riec.  v 

(2;  Requinng  such  emptoyee  to  partidpale  satisfactorily  m  a 

dJu;  abuse  assistance  or  rehaoiiitaticn  program  approved  im 

su<t)  porpoaes  ay  Federal.  Stale  or  local  health.  Ia<v  enforoe- 

ment.  or  other  appropnate  agency, 

(Q)  MafeiriQ  a  good  faith  effai  to  conti-ioe  to  naaitain  a  drug- 

1n»  woftpiaca  through  implentaniatior  of  paragraohs  (a; 

(b),  ( c},  (d).  (e).  and  (r,. 

(h)    TTie  applicant  may  insert  in  the  space  pro\*ted  below  tna  S)l8,;s> 

to'  the  periomarce  orf  wo^  or  may  provide  Ihti  infortnaticn  m 

connaction  with  each  appfcatior. 

(!)    Place  of  Performarce  (street  address,  aty,  county,  state,  zip 

code) 

m  accordance  with  24  CFR  Part  24,  ana  is  prricipais 

(a)  Are  not  p.-Bsantly  debarred  suspenaed  proposed  tor 
dabanmenl.  declared  inefigibia  or  vokjntanly  excluded  from 
Qoverad  transoctons  by  any  Fede-ai  department  or  agency: 

(b)  Have  not  wthm  a  three  year  period  preceding  thu  ptjposal. 
oeer  oonvidad  of  or  had  a  civl  judgement  rendered  again&l  them 
lor  comnlsalon  of  fraud  or  a  alminal  offense  ir  connection  with 
obtaining,  attempting  to  ot>tain.  or  pertenn  ng  a  public  (Fede-al. 
Stale  or  local)  transaction  violation  of  Fsderai  or  Stale  anl*vst 
itatutea  or  commission  of  embezalemert  Ihefl  torgery.  bnbery 
talsificatlor,  or  destruction  of  recortfe.  mabng  false  statemeots. 
or  recafving  stolen  oroparty 

( c)  Ar»  rwt  preaenfly  ir*JJcled  for  olhen^ise  cfiminalty  or  cfviy 
charged  by  a  govommertai  entity  (Federal  Stale  or  local)  vwth 
oommlssian  o*  ar»y  of  Ihe  offenses  enumerated  in  the 
preceding  para^^ph  of  ttMS  ceirAcaticr:  and 

(d)  Where  the  aspi'cani  is  unable  to  certify  to  any  of  tv  state- 
ments m  B«  C8r!,fication,  an  exptanaton  shaU  Ise  aaact»d. ^ 


;e)  Win  indjde  the  cause  titled  "Certification^  Regarting 
3ebannent.  Suspension.  I.ielgibility,  and  Vofcjniary  Exdu 
sion  -  Lower  Tier  Covered  Traneaction  •  provided  by  Ihe 
HUD  wi:hout  modiffcatior,  m  all  lower  tar  covered  trans- 
acttons  and  :n  all  soicitations  tor  lower  Her  covered 
trans  3c6ons 

These  certifioations  and  assurances  are  material  reore- 
lentaticns  of  the  fact  upor.  nvhich  HUD  car  rely  when 
awarding  a  grant,  if  :t  Is  later  detennined  that  I.  the 
applcant  knowingly  made  ar  erroneous  certiScalions 
Of  assurance  I  may  be  subject  to  chmnal  prosecution 
HtC  rwy  also  termlnale  ttw  gr^nt  and  take  ot^er  avail- 
able remedies 
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U.S.  Department  of  Housing 
and  Urton  Development 

Office  cr"  °uti(ic  and  -aian  Housng 


OMB  ApoTOvsl  No.  2577-0'  S9 
(•xpLOa^tTOOi) 


Funding  Application 

Section  B  Terant-Based  Assistance 

Rental  Certificate  Program  '    . 

Rental  \touG^er  Px^arr. 

Send  tne  ortfirwU  aiid  -wo  copies  of  tis  af  pi  carter  -orm  arc  a-tadi  Tierts  to  the  "ocal  HUD  Tie  d  Cyf  ce 

PuWic feoortrg OIK Jer  for  lh» (x«e<rJor  :f  JitermaUor  13 € Wmated to «ve-«ge  1  hours  p«r  reipoMt.  ineluiHQthe ^^ 

axtrtrg  dala»oufcea  jaiheriig  and  mamtanl.ng  the  data  raadti  ardcsmpteteng  arKl  rrviewmj  tha  co-lection  of  infor-natro-i     This  agency  tnay  rot  sotted 

thi  n^ometlan,  and  you  are  rv.  requred  lo  camplew  t^  s  form,  uilats  it  cUplays  a  cur rantly  va»d  OMB  controi  number 

QialCIa  applxerft  (riA»^  mu»l  »uOn«thi»  informal  or.  .»taT  apar,in  J  lor  granl  fjndtfig  for  lenanvbased  (iou8.ng  asslstaiice  prcgrarrs  ur^^^ 

U  3  HoosnoActo'  SS-'MZU  3  Z.  1-«37f,    H'jDwHuaatle  n^'maflor  io9.aJijalaEnap34.cationba»*dcn8elecaora  ler'astated  ntfieMoticacf  Funcing 

Availably  iNOFAi.  Ht  0  Ml  lobfy  tne  HA  o*  r.s  appraval'd  esappriva,  of  the  iLnding  aapitcation  Responses  are  raquirad  to  obtain  e  benefit  from  :h9  Federal 

Govermen-.  T>e  ntermatlDr  recuasted  does  rot  laid  »sef  to  ccofijenttaitt-/.  

HaTw  and  Vt«H  '^g  A^-ast  o4  tie  p-toijsi.Tg  Agency  (HA)  req  J»s»' ■■  3  ho<j»if>g  isaklance  pevnena 


I  HfVJEtaiNiahoiaeiNe..  (WD^-ta  caify] 


Dc  (Ou  fi»«  n  ACC  w*  HUD      Mo         ■•«  OrT>  o(  Vclcet.Tr 

for  Section  8  Certiliaates''        Q      Q 
tof  Section  8  Voyc^9rs?  ^      □ 


ogai  Arse  atOpefatx 

arM  n  wht^  I  n  -(A  fas  autho  ty  i»x)or  Sale  and  m«I  tawtc  sflmt' i:bi  ttb  p-ogrin) 


A.  Arealsl  FnxnWhtcfi  FamllieeTo  Be  AatlitadWII  Be  Dnwn. 

Locality  (aty.  wmv  «ic.)  ^ 


Cojrty 


j    Ccng'estKxuil 

_     _       '  _     Siatrtct 


Unila 


B.  Prepoead  Aaeletad  Owe«ltig  UnKa. 
( Complete  tnta  aeclor  based  or  tw  vM  «^e« 
cll^applcaiTtaal  thetopotlbe  Kra'linqiisl)'     0-flP 


Number  of  Corelli-ig  tnrts  by  3adroctTi  Sfae 


1-Bfl 


Certr'tcatas 


VouchefB 


2  3R 


J-8R 


4-8=1 


5-Bn 


S-BR 


Tela! 
PwaMinc  Units 


C  Averege  Monthly Ad|u»tedkKome.  Cotiateieit-w  section  ba^socroctLaJiiKOfTwa  of cu'iemparticipamstyuit:  sue   Eiteraveregemcntfily  ad.'usted 
nco-ne  lor  »acr  progran:  seoararta^  ard  any  tor  tis  urn  s-zes  requested  n  Section  B 


O-SR 


BR 


2-BB 


3-BR 


Certilica'ss 


Vo«act>ers 


$ 


4-fiR 


5-3B 


6+aR 


D   NeedforMo«ialnflAa»J«tance.  De^KxistrataJMl the  protect fegLes-edmtf^sapDlicatwnisresoonslve to :hec»<idl1tonofttietKK.aing6to^ 

aridthefv3us(r.gae*iurcareeas3<iov»-;rcoT«fa~iiliesrBs.oinsro(expectBdtores«)a«i*)eooTi-nunily  (Ifaddi1»onatspacetsneedea,add9eparar.eo«((ea ) 
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E.  Kouain0Qua>tySlanilardi(HOS>.  (ChtchaopiicablBbcx) 

n  HUD^i HOS wfll t» usad wNh nc  tnodHlcatior.i         Q Afiactied fci  HUO appxval  ar«  HQS acc^tabi  ity- crtxia variations 


F.  N«w  HA  Intormalion.  ConplaM  Mi  Mcion  if  HA  currently  doM  not  adminisar  a  tanam-basad  certificate  or  voucher  program. 

Financial  anti  Adminislretive  Capatxlity.  Describe  1^w  axperience  of  the  HA  in  adminlstBrtng  rousiig  or  ot^Br  programs  and  provica  any 
other  relevant  information  which  evidences  present  or  potential  rr^nagement  capability  for  tf^e  proposed  rental  as»star=e  progrvr  Subrnl 
this  narrative  on  a  separate  page. 

Qualification  as  an  HA.  Demonstrate  that  the  applicant  qualifies  as  an  4A  and  is  legally  quallec  ar>d  authorized  to  adrrvnistv  the  furKS 
applied  for  in  this  appRcalion.  Submit  the  reievant  enabirig  legislation  emd  a  supporting  'egai  opinion. 

Note:   tf  this  appicalion  is  approved,  the  HA  nn^st  submit  for  HUD  approval  a  utiity  allowance  9Ched,.le  arvJ  Ixjdget  docLTnerrts. 

Q.  Certlfloetians.  The  folo«*ig  oertticaliofla  are  inooiporaiad  as  a  part  of  IM  application  ''orm.  The  siyiature  on  l^a  last  page  of  this  applicaUon  o*  0ie  HA 
repraaantativa  aifitMiizad  to  aigif  tve  applicabon  signifes  cotTvi'a'Ke  witn  trw  ternc  of  tfwse  ceitificaticriB 

Equal  Opportunity  Certlflcallon 

Tie  Housing  Agency  (HA)  certifies  that: 

(1)  The  HA  will  corrpfy  with  TiHe  VI  of  the  Civil  Rights  Act  of  1 964  (42  U.S  C.  2000d)  aid  regulalions  issued  pursuant  ihe^o  |24  CFR 
Part  1}  which  slate  tint  no  person  in  the  United  States  s^l,  on  ihe  ground  of  race,  color,  o*^  nB:ionBl  origin,  ^  exdjded  from  particfwtior 
in.  be  denied  Itia  benefits  of,  or  be  otherwise  subfected  to  cf  scnminallon  under  any  prog'-am  or  activity  for  whicf*  the  applicani  receives 
financial  assistanca;  and  wH  taiw  any  measures  necessary  to  effectuate  this  agreement 

(2)  The  HA  wll  comply  with  W  Fair  Housing  Ad  (42  U  S.C.  3601  -1 9)  and  regulations  issued  pursuant  tnereto  (24  CFR  Pad  '  00)  which 
prohibit  dtocrtmlnatton  In  nouslno  on  the  basis  of  race,  color,  relgion,  sex,  handicap,  familial  status  or  national  origin,  and  administer 
its  programs  and  activities  relating  to  housing  ir  a  marvwr  to  affitmatively  further  fair  housing. 

(3>  The  )-iA  wll  comply  with  Executive  Order  11 063  on  Equal  Oppoitunity  In  Housing  which  prohibitB  dscrtminatio'i  because  of  race, 
color,  creed,  or  national  origin  in  housing  and  lelated  facilities  pn}vlded  with  Federal  rinanc<al  assistance  and  HUD  regulations  (24  CFR 
Part  107). 

(4)  The  HA  will  comply  wtth  Section  504  of  thte  Rehablitation  Act  of  1973  {29  U.S.C.  794)  and  regulations  issued  purs  -i  thereto  (24 
CFR  Part  B)  which  stats  that  no  otherwise  qualified  individual  wMh  handicaps  In  the  Untted  Stales  shal  solely  by  reason  J  the  handicap 
be  excluded  Irom  participetion  in,  be  denied  Ihe  benefits  ol,  or  be  sutiieciad  to  discrinninelion  under  any  program  or  activity  reoeivrH) 
Federal  finarcial  assistance. 

[Si  The  HAwMI  comply  with  the  provisiora  of  the  Age  Discrimlnalion  Act  crt  1975  (42  U.S.C.  6101-07)  and  reguisHons  Issjod  pursuant 
thereto  (24  CFR  Part  146)  which  stale  that  no  person  n  the  United  States  shal  on  ttw  basis  of  age  l>e  excluded  Irom  participaion  in, 
be  denied  Itw  benaflts  of,  or  be  subfedad  to  discrimination  under  a  pxogram  or  activity  recelvlrg  Fade^  fnarxsal  asslalanoe. 

(6)  TheHouaingAoancywinoarnplywiththeprovtoionsofTllle  11  of  the  Ameik»nswtthOlsaDi1ltles  Act  (42U.S.C.12l3l)and  regulate 
issued  pursuant  thereto  (28  CFR  Part  35>  which  state  that  sjb(act  to  the  pfX)visionB  of  Title  II ,  no  qualified  Hdlvidual  with  a  disabilty  shall. 
by  reason  of  such  disataUly,  be  excluded  from  partldpatlor  In  or  be  denied  the  benefits  of  the  sendees,  prDgrams  or  activities  ol  a  pubic 
entity,  or  be  subjected  to  discrimination  by  any  such  ent^. 

TTie  following  provisions  apply  only  to  housing  assisted  with  Project-Based  Certificates: 

(7)  TheHAwiieomplywithExecutiveOrder1i248andalr«gitlationspursuamthereto(41  CFR  ChapterSO-l)  which  stale  that  noperson 
shall  be  diacriminatad  againal  on  the  basis  of  race,  odor,  refigion,  sex  or  national  ongin  in  ail  phases  of  empioyrrsnt  during  the 
pertormanoe  of  Federal  contracts  and  shaA  tal<e  offirmatlva  action  to  ensurs  equal  enploymen!  opportunity. 

(8>  The  HAwillcomplyvnthSaclionSof  Itw  Housing  and  UrtMn  Development  Ad  d  1 968,  as  amendec  {12U.S.C.  1701  u)  and  reguiatians 
issued  pursuant  tfterelo  (24  CFR  Part  1 35).  which  require  that,  to  the  greatest  extent  feasible,  opportunities  for  training  and  employment 
be  given  to  low-income  persons  residing  within  Itw  unit  of  local  governmem  for  metropolian  area  (or  norvmetropoiitar  county)  In  which 
the  prqjad  is  located 

Certmeadon  Regarding  Lobbying 

The  undersigned  certifies,  lo  the  best  of  his  or  her  icnowledge  and  belief,  Ihat 

(1)  No  Federal  approprtaied  funds  have  been  paid  or  wUi  tie  paid,  by  or  on  benalf  of  ttw  uncersigned,  to  acty  person  for  influencing  or 
attampttng  to  Inlluence  an  olficer  or  employee  of  an  agency,  a  Member  of  Congress,  an  officer  or  employee  ol  Congrsss.  or  an  employee 
of  a  Mentter  of  Conoresa  in  connection  wHh  the  awarding  of  any  Federal  contrad,  the  making  of  any  Federal  grant,  the  maldng  o*  any 
Federal  loan,  the  entering  into  of  any  cooperative  agreement,  anc  ttie  exlertsion,  continuation,  renewal,  amenomem.  or  modil  catio- 
of  any  Federal  contrad,  grant,  loan,  or  cooperative  agreement. 

(2)  It  any  funds  other  than  Federal  appropriated  funds  have  been  paid  or  wili  be  paid  tc  any  person  lor  influerving  a'  atternpting  to 
Influerve  an  officer  or  employee  of  any  agency,  a  MentMt  ol  Congress,  an  officer  or  employee  d  Congress,  or  an  employee  d  a  Member 
of  Congress  In  connection  with  this  Federal  oontrad,  grant,  loar.  or  cooperative  agreement,  the  undersigned  shafl  complete  and  subm  i 
Standard  Form-LLL,  'Disclosure  Form  to  Report  luobbying,"  in  accordance  with  its  iretnjctions. 


Pleviods  edilianaara  obidela 
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'3)  T^e  indersig-«d  snaJi  rsquira  t^t  tMo  angjag*  o)  Ih  s  certffcrJon  ba  included  n  t-e  award  docurnaTS  for  al:  suaawares  at  al  tie-s 
(ncludipg  subcortraca,  s.tigra-rt3.  and  conlracis  unce-  grants,  loans,  arxl  cooaeratve  agreements)  and  ttia:  ail  subradpierts  shall 
cerlihy  and  disclose  acccfdi-^l/. 

~Ns  cerJTication  .s  a  rnatBr'ai  rBorgaentatwri  o*  lad  upcn  wticn  -e^iance  was  placed  wt-.en  tiis  Iransacton  was  made  or  entered  into. 
Subnission  at -his  certil'cation  is  a  prere<juis  ta  for  rra<ing  or  entering  into  this  transactjoi  imposed  by  section  1352, 1  da  31 .  U.S.  Code.  Any 
persor  who  fans  to  fie  me  required  certr^ation  sial'  be  subject  (o  a  Ovi.  penalty  o<  not  less  than  $10,000  and  not  mo-e  than  $100,000  for 
aacf^  sjch  failure 


Certlllcalion  Be^arding  Drug-Free  Wortcptace  Bequlrements 

Instnjctions  'of  Cnjg-Free  Workplace  Req-ireT>enls  Ce-ificatio- 

1  By  scn»>g  aiC/'or  suorrt  ng  tnis  app  icafior  or  grarr  agreemenl.  Iha  grantee  is  p-ovrtig  t.ne  cerification  set  out  beiow 

2  TT-e  certif  cation  set  out  betow  is  a  ma:er  al  representatior,  o<  fact  upon  wtiich  -eiaice  is  placed  wtier  the  agerxry  awartjs  tiB  granl. 
■■  I'  IS  ater  deiermr.ed  ttiat  tt-o  gr artee  kncw^giY  -enderec  a  false  certification,  or  otherwise  vwiales  tie  requrementa  of  the  Cnig-Free 
Woftpiace  Act  tl^  agency,  r  addiiion  to  any  othe-  rened  es  a»aiiao  e  to  tie  Federal  Giovemrienl,  -nay  take  acrtion  authorized  jnder 
the  Dnjg-Free  WorVolace  Act. 

3  Wo«i<piaces  under  grants,  for  grantees  other  fhar  Irvji'.iduab,  need  not  be  identlfie<i  on  the  certtficatlor,.  W  k-Kwn.  they  may  be 
idenHfied  rt  (he  g-ant  apoicatior.  If  the  grariae  does  nor  idertity  the  w-orKpiaces  at  tie  time  of  applcation,  or  i^jon  award,  if  therr  is 
ro  appticatio,-,  the  grantee  must  Keep  the  idenity  ot  the  ivorkp!a=e(s)  on  fUe  m  rts  office  anc  .-nake  the  informatior  ava  lable  for  FederaJ 
iTBoeclior.   Faiiure  to  idertity  al  kiowri  workplaces  corslnutes  a  viotation  a'  tie  yanlee  s  dnig-lrea  workp  aoe  raouireTants. 

4.  WorVplaca  idertrficatJons  must  incLce  the  adual  aodress  ai  b  jildings  (or  parts  of  buSd  rgs)  o-  other  sites  *nere  work  ander  the  grant 
takes  place.  CatagoricaJ  descr  pticns  rnay  be  usee  (e.g.,  all  \«hlcies  of  a  ma£S  trans*!  autt-orlty  or  State  highway  dapartmerl  wiite  in 
oaeration.   Stale  err^loyees  in  each  iccal  u.Terraloyment  office,  perlorme-s  n  concert  hails  or  -tOo  studios). 

5.  11  the  workp  ace  identified  to  the  agency  changes  cuing  the  aertormanco  a"  the  gra-t.  t^e  grantee  shall  nlarm  the  agency  of  !*» 
ohange<s|,  f  it  prevtocsiy  identil  ed  the  workplaces  r  question  (see  paragraph  three), 

8.  DetrndiOTb.  cf  -.er --b  in  (he  NooprocuremenI  Suspenson  and  Debarr-en*  co-nmon  rule  and  Drug  Free  Wort<place  coTimon  i\jle  apf*y 
to  !h»s  certificalion    Grantees  atterMior  s  caHed  in  pincular  to  the  lo  low  ng  de'initions  from  these  rules: 

Controlled  substance  meaTS  a  controled  subs'-arse  in  Schedules  I  through  V  ol  the  Cortrolteo  Scbatarcas  Act  (21  J.S.C.  812) 
and  as  T,r:her detined  by  regulation  (21  CFR  1308.11  through  i308."5), 

Convlcdon  means  a  finding  of  gu  t  (includ.n3  a  plea  of  rote  oortendere)  o'  iTposilion  of  sentence,  or  both,  by  any  juciicial  body 
charged  wtt^  t^e  rwsoorslb  llty  lo  de»artrlr,e  viotaBora  ol  the  Federal  or  Sla'A  crtm  nal  dr^g  staofles; 

Criminal  drufl  statute  r^aans  a  Feceral  or  noo-Federa  cr  mt\a{  ratuta  InvoMng  t^ie  manufacture,  clstrtxjtlor.  di8penslr,g,  use,  or 
possessor  ot  ary  controlled  substance 

En^loyae  nearw  Iha  enpioyee  o'  a  grantee  dnectty  engaged  in  the  performance  of  work  uroer  a  g^ant,  including:  (i)  All  Orecl  charge 
errpkjyees;  (ti)  Ah  i.Tct>«<  charge  employees  -niess  the  r  impact  or  nvohrerrient  is  inslgnl1car,l  to  the  pertormance  ct  the  grant,  and, 
(ill)  Terrvorary  pereonnel  and  consu'lants  wno  are  directly  engaged  in  Tie  perlormaroe  of  worit  u.ider  Ihe  gr«nt  and  wrw  are  on  ttie 
grantee's  payroH.  T>is  ds'  nition  does  not  ndude  workers  rot  on  the  payrol!  of  the  g^arVee  (eg .  vounteers.  aver  il  used  to  meet 
a  matching  recjul'omant;  consutants  or  independem  contractors  not  on  tre  graTee's  payrol;  or  emptoyees  o-  siisracipients  or 
subcont "actors  t  covered  workolaces) 

A.  Tne  grarlee  califias  that  *  will  or  will  oontirue  to  pro^  oe  a  dr jg-tree  workplace  by: 

'a)  PuDlish;rg  a  statement  notifying  employees  that  the  unlawfu  manufacturu,  distrio  Jtion,  d  spendnft  Dossssslon,  or  use  of  acontroled 
substance  is  pt>f^fteo  ir  the  grantee  s  workplace  and  soecrfying  Ine  actions  tr.at  will  be  taken  against  enp'oyeea  for  violation  a*  such 
prohiOition, 

(b)  EstatXioting  an  ongons  cruQ-f'^ee  awareness  program  jo  'ntom  emDioyoes  about: 
(1)  The  dangers  ot  arug  abuse  in  the  wori<place 

(2;  The  grarlee's  pdcy  of  -nartaL-ing  a  dnjg-frae  worKptace; 

(3)  Ary  available  *ug  counse  ing,  ref-.aD  Matkxi,  and  emptoyee  assistance  prograriH;  and 

(4)  ~ye  penalles  tnat  may  be  inposed  upor  employeea  'a.-  drug  abuse  viola'ions  occurring  in  the  worfcoaoe; 

(c)  Making  it  a  requ:ron-ent  that  each  emo  ojee  ic  be  engaged  r  the  perlcnrance  of  the  grant  be  given  a  copy  ot  the  statement  reeuireo 
by  paragrap--  [a), 

(d)  Notifying  the  enployee  in  the  r.aiem€rt  -eqt-lred  by  saragraar'  (a)  thai,  as  a  oordRlon  of  empicyi^it  under  the  g.'ant,  the  emptoyee 


<v'l: 


;i)  Aoidc  Dy  Ihe  la.-ms  o(  the  statemeni    and 

!2)  Notify  Ihe  employer  in  wrjng  cf  h.s  or  her  conwicticn  for  a  vioatkan  of  a  crr^iTal  drug  statute  occunng  in  the  worliplaoe  no  later 

than  ftve  calendar  days  after  suc^  conviction; 


=>  revUL  s  e  di'jo  na  a  f  9  oos  Diets 
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(9)  Notifying  the  ag«ncy  in  writing,  w,ilnin  tan  calendar  Ca/s  after  raceh/tr^  not  ca  jnder  paragraph  (cK2)  f'onn  an  e-nployee  a-  ot^nMse 
racelviitg  actual  notoe  of  such  corvictior.  Er^pioyers  of  convicted  emaloyesarrust  provioa  notice,  includirc  pos  lion  title,  lo  every  grant 
officer  or  other  designee  or  whose  grant  activity  the  convicted  employee  was  working,  unless  the  Fede'al  agency  has  desigracec  a 
central  pont  tor  the  receipt  of  such  notices,  fslotice  shall  nsluoe  the  ioentificalion  nunberfs]  of  each  affected  grant 

(f)  Taking  one  of  the  following  actions,  wittiin  30  calendar  ciays  of  receiving  notice  unds-  paragraph  (c^(2),  M-ith  respect  to  any  eTiployea 
who  is  so  convicted: 

(')  Taking  appropriate  pereormei  action  aganat  such  an  employee,  up  to  and  inciud  ng  termrat  on,  consistent  with  'he  requi'er.enJs 
of  the  Rehabilitation  Act  of  1973,  as  amendec;  or 

(2}  Requiring  such  empioyee  to  partidoate  satisfactony  in  a  d'ug  abuse  assstance  or  re^3bil.tal)on  p'ograrr  approved  for  siici 
pjrposes  by  a  Federal,  State,  or  local  health,  law  enforoemant,  or  ott«r  aps'oprlala  agernry; 

(g)  MaMng  a  good  faith  effoit  to  continue  lo  naintair  a  dni(Hrae  \Aiof1(placs  through  Lmpienfientation  of  paragraphs  <a),  {b>,  (cX  (d),  le)  and 
(0 

B.  The  grantee  may  insert  in  tfie  space  prowded  beiow  the  site<s)  for  the  performance  of  woric  done  in  connaclion  with  tne  SMdlic  grant: 
Place  of  Performance  (Street  address,  city,  cotnty.  State,  zip  code) 


Check  r~  if  there  are  worlcplaoes  on  fie  Ihat  are  not  identified  here. 


Housing  *a«ncy  SlgnMum 


Signatura  of  HA  RipraMMUiva 


Pflrl  orType  Name  of  Signatory 


PtwieNo. 


Data 


Pravioua  actions  are  obaoMa 
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Acknowledgment  of 
Application  Receipt 


U.S.  Departmeni  of  Housing 
and  Urban  D«velopmen1 


Tvpf  or  -iMflv  pri.T  'ie  App;icanr'>;  nirr.e  ind  full  address  ;n  tne  vpacs  belo*. 


(foU  UkI 


Type  or  clcar.y  pnrt  the  foJowir.g  infnnnaiii)n: 


Vame  -'f  the  Federal 
Program  !o  which  'he. 
appl;:am  is  appKng; 


To  Be  Completed  by  HLD 

HUD  r^eived  y  ^ur  application  by  the  deadline  and  wiU  crcsider  it  far  funding.  In  accordance 
with  Secuon  103  of  the  Department  of  Housing  and  Urban  Development  Reform  Aa  of  1989. 
CO  lororniation  will  be  rde^scji  by  HUD  regarding  the  relative  standing  of  my  ippJicant  untJ 
funding  i^ounceinenLs  ire  niidc.  Ho*ever.  you  may  be  contacted  by  HUD  after  initial 
screening  to  permit  yoj  to  com-a  cenain  application  deficiencies. 

HUD  did  no:  receive  your  dppl-.cation  ny  the  deaiUne:  tlierefore,  your  appJication  will  not 
receive  Pi-the-  ^x>n^ldeJ-atl.-Il.    Voi:j-  apnLcation  u; 

j  r.nclo.>rii 

i  Beiii^^  ^riU  under  sepirstc  covar 


Pruceisor's  Na.ne 
Date    if  ;-<eceipr 


form  HUD-2993  (239) 


fiffiAa 
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HOTEVIBcTlulialhn 
ApplcatiM  Dita  Tonn 


V  S.  DeputiuMl  ol  HsiuiDf 

and  L-rbilD  Dockpnoil 

Odin  oTPuUk  and  Id£«ii  HculiOf 


Fublic  Rcponiai  BoRlen  for  thiiceUccaan  of  iDrocmalioi  is  esdmaied  to  tvazge  SO  bom  nrrespccse,  hcbditif  -ic  time  for  reviewing  !ar-7tcnan^. 
Kushiui  cx^idnt  da*  iomat,  gxnemg  aad  maiDttiunt  Uie  daa  aeeded,  arte  c  33ipletiRK  ud  .-cv  itw  ic|  -Jk  c<rikcuan  <tf  :sfa-rTr,3toB   Rcspnse  to  ttus 
ooflccnon  of  mformtion  is  mwdMnrr  U  obuin  >  bev/il.  The  rJormalian  recuesed  cats  not  knd  .Lself  lo  cnif  cenuabry .  HUD  .Tiay  not  condnci  2: 
spoit'or.  ad  SI  apptom  u  roc requiicd  (g  Reload  to  icaUeclior.  of  infcrnotior  uA\ciini\sfUji»airtatly  viM  CMB<x::jt>!  iMir.3«r. 


_  Attachment  1:  Application  Data  Form:  Cover  Sheet 

Existing  DevelopmeiC  Naine(r): 

AfplitMia  ItiformaMn  pwa  Hvmta. 


FHA! 
rHAUmlmi/Mmt: 
Chy.  Suae,  Tip. 


Main  Te{ephar.f 


Pm  Ejeamnt  Dirtmu: 


HOPE  VI  Omdmaor: 


Email  Ajliiren: 
Emaii  Ajtdras: 


fa. 


HOre  VI  Dtveioptr  (fay): 
HOPe  VI  DtMUptr  Ceauet: 


raepiiwte. 


FOK 


frognm  tffrniger  (^mnj- 
AdUinonel  Pcrvur. 


THephoiu- 

Bmtil  Adilress: 

Fanctionai  TitU. 

Ftatc/iatwl  Titie. 


Ab: 


Sir»ei\dimt.Cuy.Siait.Zip.- 
£rmn(  Project  Nwnbaitf. 

Wucdd  bicamit  PrvfKod' 
DatmSmmmary 


Yn/ffa 


fteithitMlitxi/ 
Ana  nfiawm- 


Hixed  Fmamre  Frcpased? 


l*t/Nc 


Ntmbertfnpl»ctmntpiiU!c  hmtstui  ""^  (or^-Hm.  utcluilitt  Agrtitlebb  Uase/Purciaie.  AfiorJabU  Fee 
Simflt  Ihrntynmarihip  mi  %tamd  Morttmf  On/f-txcltdmi  rtlwbSiiattd  mU^l 


Nmibtrtfuaii-piMielmiuMt.  stbsMtrd  Mini  (tmfoff-jitt.  inciuJuif  homtOKiurshlp) 


tianber  tjmtutm-nu  imki  jna  wgaint  restnajfaiu) 


afailut 


TOTAL  WJMBP  or  fOOT  JEVEI-OfMKNT  UNITS 


yumkm  of  mutt  n  b*  nhaUlUtud  ttxdmkmg  aBttuslii»»  j^I*  reiiai) 


Nunier  ofiittely  etumtcud  rni-tite  tmia  frndaibv  acipaiaioK  wiik  rekmii 


Numker  of  iwnf fcvuttvatdtH-^btimitsfmclwliait  letuiaaait  with  ithabt 


Nwaitr  ofotcupud  imils  fai  limt  cfapplicatimf 


Numt*rofiacamiMia(miiim»f^iplicmiml 


Sxatini 


^ 


t? 


Pan- 
flevgaltutioif 


mmmm 


?fiiffiaa5sffi! 


snirs!Ttn»rt? 


UtS*i 


^m 


IsSsi^RnFBlS 


Federal  Register/Vol.  68,  No.  203 / Tuesday,  October  21,  2003 /Notices 


60249 


60248 


Federal  Register/ Vol.  68.  No.  203 /Tuesday.  October  21.  2003 /Notices 


Attachment  2:  Application  Data  Form: 
Existing  Units,  Occupancy,  and  Vacancy 


Elxistiag  Housing  L'nili  at  Time  of  Grant  Application 


BidWuig  Typt 

Set 

VuM^er 
Occupiti 

Siimb*r  Vacant 

ToniL'ida 

Conrtrudto 

Demo 

Row 

OBR 

1  BK 

2  BR 

3flR 

4  3R 

saR 

6  BR 

Tota] 

Semi- Detached 

OBR 

1  BR 

2  BR 

1 

3  BR 

1 

4  BR 

5  BR 

6  BR 

Total      1 

Walkup 

OBR 

1 

1  BR 

:3R 

]  BR 

4  BR 

1         5BR 

6  BR 

Total 

Elevator 

OBR 

1  BR 

:br 

3  BR 

4  3R 

5  BR 

6  BR 

Total 

__ 1 1 

Grand  TotaJ 
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Attachment  3:  Application  Data  Form: 
Relocation,  Income,  and  Non-Dwelling  Structures 


Reloeatkm/OceMpaiuy 


RetottUion  Stnttep 


Ortguial  households  u>  be  provided  Section  8  cenificara/vouchers 


Ori^imtl  households  to  be  moved  within  public  housing  (on  and  off-site) 


Origmal  households  to  move  to  /ton-asmted  houang/utiknown 


NmadttrcfSeettam  i  ttrt^katafnyehen  rrquuttil/neafal 
Jmrn  UVDforihis  prefect: 


Total 


Plumed 


ReqnecUd 

ReceiTed 

NuMitr  a/oceafiad  mmht  al  lime  tifgnuu  appBaUwH: 

Prtftcled  uumbir  efacti^iti  muU  <f  Hmi  <ff 
itmalkiou  eppVemiam  uppnttl: 


Returning  Households 

Planoed 

Numbtr  of  original  hoatAnttb  tstimattd  u>  return  to  revuaiiieil  HOPE  VI  wias 
iboth  tm-iile  and  vff-iiiei: 

Number  oflhete  homehoUii  to  be  himstd  in  new  construction 

Household  Income 

Ryl«rtn|p 

i*05t  DevcL^pmeBt 

Avenge  incant  ((u  perceaiage  (ffUediimt  tifpiMic  houiint  restdfOt '»  devetoiment 

Averaxt  iitcam  (<u  percetuaxe  tfMediaufvfolhertnie  tutniiiited  midems  in  ntifhborhood 

Averatt  income  (at  percetuage  oJMedian)  eftntrieirau  rtsideim  n  the  neighborhttoti 

Resident  Pro/Be  (not  MiilR«Qy  exebmvt) 

Tatai  number  of  resiilenit 

Number  afdUldrea  6-lt  yemn  efe^ 

Number  cfstmor  eiOunt 

Number  of  IntUvduab  with  JuaMtties                                                                                                                                                       1 

Non-DweKng  Slnictnre  Summaij 

Promoted  Hon-d\*diiHg  aructuret  (pfeate  itescribe,  utdudint  r>pr  cif 
faeUirv  ami  rthetktr pmptisinft  »•"  umstntctim  or  rehabiliiaiont 

Sen- or  RtJtab 

Sefuart  Footage 

Total  Com 

Coil  per  Sq.  Ft. 
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.Attachment  4:  Application  Data  Form: 
Proposed  Unit  Mix  Post-Revitalization 


\'r»  Consmimta  One 

kit  any  tcquaiitn  %i'nkab> 

KthabWtatwt 

Bam..-  Vfv 

Kow:  RthabUtaUou 

Sut 

V  n 

ACCOmu- 

UnPE  V7 

«W.or  FU         Oart  Bumt- 

Sat 

Si  n 

ACCPwr- 

SomACC 

Vn*s- 

HOfe  VI 

mifrfH 
fimdtiPO 

OBR          1 

OBR 

IBK          1 

IBR 

2BR 

IBR 

.^BR 

.-^BR 

4BR 

4  BR 

5  BR 

h— ■  - 

<BR 

6  BR 

1 

6  BR 

To^mi 

■■iim'^.i 



Tvtmi 

'-•i  'J-'  ;',■; 

Detachai'Stmi-dtiatktd.  \*% 

Dtlachtd/SemirdatathtJ.-  R§JieiMUaaon 

Siu 

Sf/f.       ACCltki' 

HOfS  >1 
/anrfrrf  HO 

Olhtr  H*mt- 

Ow»mit<t 

Siz! 

Sv-ft 

ACCL\iu> 

y»i>-jtcc 
Vua" 

Hort  VI 

futMBV 

OtktrSumt- 

IBR 

OBR 

!BR 

IBR 

2  BR 

2  BR 

.IBR 

I 

3  BR 

\ 

4  BR 

1 

4  BR 

5  BR 

SBR 

«BR 

1 

6BR 

Tmai           U^    •-'"": 

1 

Touii     :,,.;;;,;.  ?-i 

T/alkupi:  Sev 

Waikupt: 

Rthibaamtan 

i« 

S,  ti         ACVL-nlu' 

Otkn  Homit- 

Sia 

UFI 

ACCIMmj- 

MWV4CC 

hoff:  w 

OBR 

j 

OBR 



i 

IBR 

! 

IBR 

2  BR 

2  BR 

1 

3  BR 

3  BR 

4  BR 

4  BR 

SBR 

SBR 

'. 

6BR 

«BR 

Total 

^;-ii^:; 

Tual 

.VS„     ^1 

1 

1 

Ei/yatBr. 

Sew 

fJrralnr   KekaMUatiaa 

SIf 

•     tf  ft 

JiCrVaKf 

•nt-A  CC 

tnd-ar  PH 

OUtwftamt- 

.<■«* 

i^  f>- 

ArrVm.T* 

Cmai- 

UOFEVI 
mdfarfH 

0-Jni  RaBm- 

OBR 

»BR 

i  BR 

IBR 

2BR 

2  BR 

J  BR 

3  BR 

4  BR 

4  Bit 

SBR 

SBR 

6  BR 

6  BR 

Totai 

•;..  .  i... 

1 

Total 

"  -   ■  .    ^  r    '  . 

iGr»nd 
ItoUI 


_L 


JGrind 
Total 


-L. 


•  KCC  units  Licljde  PH  rertaL  P^I,^IK^r,  ird  Affordable  L«a«.TurchaK  with  HOPE  VI  ind/or  PH  funds. 
••  Non-ACC  uojli  haye  no  PlI  cr  HOPE  VI  funds  and  wdl  o»l  be  under  ,\CC 

/ 


60252 


Federal  Register/ Vol.  68.  No.  203 /Tuesday.  October  21.  2003 /Notices 


Federal  Register / Vol.  68,  No.  203 /Tuesday,  October  21,  2003 /Notices 


60251 


Attachment  5:  Appiication  Data  Form:  Units,  Accessibility,  and  Concentration 


HanAtJ 
Cnia 


RtmalUma:  ACC 

PHOnly 

FH/UHTC 

PtVOther 

Tola!  ACT 

On  Site 

Of-Siu 

Or.Sitt 

Off-SUf 

OnSitt 

OtfSut 

On-Sitt 

oesve 

RmalVnia- 

Non-ACC 

UHTC 

CDBO.  HOME,  iir  >j(her 

No  Income  ftertrirtion^ 

To<a\No^ACC 

On -Silt 

OSSiH 

OnSiK            Off-Site 

On-Sitt       !      Off-Silf 

OnSitt       1      Off-iiJt 

1 1 

'■                                               1 

Uomefwnership  VniU 

Affordable  Leosc/FurcHaie 
th  HOPE  VI  ami/or  PHfund. 

AfforJabie  Fee  Simpie 

HtmeowntrAtp 

filh  HOPE  VI  andfar  PHfirndt 

Sfcomi  Mortgage  Only 
with  HOPE  V!  and/or  PHfimdi 

Hone^nfnenhip  with  other 

subsidies  I  No  HOPE  Vl  or  PH 

jwulsl 

Market  Rate 

Hotneownership 
(No  Tubsidiesi 

Total  Ham  ec  i.'nt  rsh  ip 

On-Siit             Off-Site 

On-Siu 

Off-Site 

OnSitt       \         Off-SiU 

On-Site 

OffS^te 

OnSUe 

Off  Silt 

OkSm 

OffSae 

Ochtr  VniU  (ttptnting  suiti^  only,  tU) 

Tjpe: 

Type: 

r»e. 

Tout  Otivr  tMi!.' 

OnSite 

QffSiir 

OiSitt 

Off.Site 

OnSite 

Off-Site 

Oi-SjV 

OffStu 

GrwniTot^ 


On-Silt  Off-Sitt 


Groni  Total -AH  VniU 


Aeeesribiliiy 


CaattntraliaH 


Damity  erf  cn-site  devdorgnent  (uoiu  per  »cre) 


Pteroect<ifvttYlo^»iBe«aehoiBeho)asiadie<teve]api3ent(309bofinediaaorbelow) 


Prc-DevelopnieBi 


] 


Rental  Units  'irxiittliig 
Leoie/Purchiuei 

Hometr*nership  Units 

Total 

New  Cmsuvaion 

•k  of  Category 

%  of  Category 

*  of  Category 

Mobihtylnnmired  (wheelchairl 

Hearing-lnt^Ted 

Sigh-impairetl 

ViiUability 

' 

Reiiutl  Units  ^uiAiiiiitt 
Lease/PvTcJiait} 

HomeowTtenhip  Units 

Touil 

fkofCmtgory 

*  afCettgory 

»  ofCtaegory 

MoMitv-loipairtd  (vheetchmr} 

Htaring-impvrtd 

^ght-Vnpaind 

VisaaiHiiry 

_^ i 

P<m-De»el<ipa»ent 
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Attachment  6:  Application  Data  Form: 
Self -Sufficiency,  Page  I 


NOTK:   'f  pT>f>erT>  is  vacar'.  detc!-;he  prt:\nous  resid-.TiD> 


A.  Graduatioo  from  PubUc  Assistance 

Kumrero:'  i»us«hclds  wbcse  pf.mar.  monihl)  jource  <:■■'  inoxe  .s 

Wages/'Salar.- 
TANK 
Other 


Projected  Projected 

Oce  Yea  Two  Yean  Projected 

DjrnsLayi:      AiTJ-neof        AtGran:      afin  Onnl  afttrGriD:  itCloseof 

Mnnihs            Applta;oii         AAam          Awa.-d  Awairi  Ora.ii 


B.  EmpioTnicnt/Otwtacles  to  Emptaynieat 

Ncmber  of  T.ANF  partiaFanis  enrolled  it  job  traiiug  pcograms 
Ncnber  of  aoo  TANF  paracipaots  enrolled  in  lob  rrwahig  pr^jrams 
Number  of  unerr^ki^td  r»sidcnts  placed  in: 

Settioo  ?  j03s 
Noo-Sccncn  ?  joos 


C.  Bcooomk  Dcvdopisent 

N  jmber  of  resident -ov,iie<J  bnsnesses 


1      r 


D.  S«ctioa3 

Dollar  imount  of"  HOPE  VT  coou-acu  going  lu  Scrtjon  3  finni 


E.  Edocotioa 

Number  of  residuiis  *iihojl  i  tiigh  s^oc'i  Jiplonu  or  G.E.D 
Number  of  residents  *itti  a  h.gh  school  diplooa,  G.E  D  . 
or  tugber  degree 


HDI 

F.  Honc<r«nersbip 

Number  of  risidcnis  ja  hoaeownerihip  cojasclmg 


G.  Case  Managemeiit 

If  you  have  a  Family  Supportive  Services  fHVjjrdn; 

.NomDer  of  residents  enrolled  in  ?SS  program 
Dollar  anioimt  m  escrow  accoucji 


H.  Yoath  Proeranu 

Namber  of  yotub  paitiopairig  in  n-ouId  prugrams 
Number  of  chrdren  participating  in  day  care  programs 


1.  Hcaith 

Number  of  pannfcri.'i.ps  *ith  heaJthvtre  a^siiciei 
'tg..  dimes,  hospiuk  umversiDesi 


J.  Transportation 

Nambtr  of  res.dents  *ho  use  pjtiic  transporiLiior 
to  get  XI  work  or  services 


1 — r 
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Attachment  6:  Application  Data  Form: 
Self- Sufficiency,  Page  2 


K.  Sdr-SatBdency  Projected  Spending 


Flaimed  Spendii^ 

HOPEVirudds 

Other  Funds 

Total 

Daycare 

HealA  Care 

Education 

Job  Training 

Business  Development  Thiiniag 

Case  ManagemeDt 

Other  (specify) 

Other  (specify) 

Other  (specify) 

Otficr  (specify) 

Other  (specify) 

Other  (specify) 

TOTAL 

L.  Self-Sufficiency:  Programs  and  Partners 
list  of  Se{f-Su£fkiMncy  (CSS)  Programs 


Ust  of  Self'Sufficiency  Partners 
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Attachment  7:  Application  Data  Form:  Sources  and  Uses,  Page  1 


Admiaulralujil 

Axlminisiraiion 
Managememl  ImprovcmuiUi 

V^anagement  irnprovemmti  -  r>cv 
Kdanagemcot  Improvemaiti    CiS 
.\cquiiltioa 

Sitr  .\cqu:S4tior 

BaJding  Acquisitioc.  TcmJcey 

Ba;klin|  Arquisili^n,  Rt nabiliitu  jn 

Building  Arquisilioo.  Non-Dwellmg 
BuUdiag  RemtdiallonDctnotitloa 

Ren«di2Uon.  D^kCiJuig  UiiCS 

DinxiaDon,  D»sliing  Lniu 

Renediauun,  No:i-I>wsJling  UniU 

Dcmohnot,  Non-i>*«llng  Un..i 

DcmoliDon.  Ottci 
Siu  rmprovemeDti 

Site  RemrijtKxi 

Site  I-iiYistruciurc 

Dff-s-tc  Itnprovemtnts 
CciBitructioQ 

D-A'cllmg  Sivcurcs    Hare  Ct>sls 

Noti-D*-c.i.ng  -  Hird  Ccsts 

Geaeral  Rsqajremenis 

Bciider's  Profi' 

Bi;udef'5Cher^,td<: 

Bold  Premium 

Ha,d  Coa  Cr>nrin.;eo-', 
Kquipfiien! 

D-Ael'.Lig  Equipnisnl 

Prufesiionai  FeevCoomJUDt  Service* 

Progiain  Vlacagsmeni  Scr\  ees 

Engine  ^^nng 

Constructcn  .Mjnaiefnen!  ><an.tc;'; 

AppmisoJ 

Eri*ironn".ental  .  ' 

Mi/ket  Smdv 

Hislunc  PreswvuJion  IXxuniefllalion 

Otf-LT 

L«fal 

OrganizaccnaJ 

S)TdicUior. 

PH.\  Oulsice  Counsel 

Othsr 
Ta*  Credit 

AccC'UCDng 

Tax  CnsJr  Applicatio,-. 

Tb.<  Cre«iit  .Morale 1 1 '-g  ^." 

Ccn-.jllart 

Other 

Page  1  Totil 


HOPK  VI 


NeMi-HOPE  VI 

L"s«  (%) 


Total 
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Attadunent  7:  Application  Data  Form:  Sources  and  Uses,  Page  2 


Uses  {$)• 


Other  Deveiopsneot  Costs 
(Soft  Custs) 

Acoounting  Fees 

Fmancing  Fees 

Permit  Fees 

Titlc/Rccording/Scttlcmcnt  Pecs 

Real  Estate  Taxes  During 
Canstniction 

Insurance  DuhTig  Constniclion 

latcrest  During  Construction 

Bndge  Loan  iDteresl 

MarkicgyRent-up  Expenses 

Initial  Operating  Deficit 

Soft  Cost  Contingency 

Other 
Relocatioi) 

Relocation  Costs 
De>-eloper  Fee 

Developer  Fee 
Reserves 

OperaiiDg  Reserve 

Other  Reserves 

Page  2  Total 

GRAND  TOTAL  USES: 


HOPE  M  N<m.HOPE  VI 

Uses  ($)  +       Uses  ($) 


Total 


$ 
$ 


Total  Uses         S 


^ 


Sources  ($> 


HUD  Ftmds 


HOPE  VI  Revitahzation 

PH  Capita]  Furd 

Modernization 

PH  DcveJcpment 

MROP 

HOPE  VI  Demoliuor 

Grant 
Other  HUD  Funds 
HOME 
CDBG 
Other 


ToUl  HUD  Funds 


N'oo-HUD  Public  Funds 
Stats  pjads 

Local  Funds  CNon  PHA} 
PHA  Funds 
Other  Funds 
Descr±>e  Other 
Total  NoD-HUD 
Public  Funds 


Private  Fluids 

Tax  Exempt  Bonds 

Taxable  Bonds 

Private  LIHTC 

Other  Equity 

Homcbuyer  Do^ti  Payment 

Donatioas/Grants 

Pr.vate  Lender 

Other 

Describe  Other 


Total  Private  Funds 


Total  Sources 
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AUachDcnl  f : 
TDOGrant  Lintiutioas  Workakett 


FOLLOW  THE  STHP-BY-3TEP  INSTRUCTIONS 

>«>••:  ■cocnplaUng  Mtactuna'il  I  manMay.  raMwrtrui  jKng  »t  Excal  workbook,  ■on  (t  Sap4  >a^2>. 


Pta*1 


Slip  2. 


•p3 


GtUct  y«ur  City  Irem  lh«  m«nu  b«i<>* 
;iiek  u  »)<»o»t»a  lo  »••  ♦•  tih  oi  c*»«  sc-ol  »K)(jgh  lh»  s:  aie».  ot  your  -■-»  ane  cWt  "OK  ■ 

Ha^ttl  Smt^  toMlactyou-SliKfriMn  IMnanukclMi. 
ClK*  n  «Jic»»d  to  »^  tt»  I»IB  ol  sum.  acnol  iMouf-  *w  I  ■.  ollc*  en  fOui  Sua,  ind  :*:*  'OK.' 

Th  9  ttbiB  r<*jd«»  i«  To«  0*/*ocin»ri  Co«t  frCC:  <*>*»'  *''  a  ouDli»«»a  r  I-U3  MotiO*  "ll-  2001-22.    t  yaw 
C«f  nmXs-wxm.oo'aaMf  S«I)o<»k  Ml«i(«i  (or  aaiste-ca  hJDOiico  ol  Pubic  Hauslrj  iTWuments  202) 
706-0«14,<uter*3T4196. 

If  ycc  Uv«  M«aw«  a  v»jic)  CjVS141»  »T*»-»«)r.  4 1»>«  •ml  !>•  craiwl  ••«  nMfxk  ocwn  3  row  82  The  TDC 
■Tab  Iw  fa>  ant  typ*  s.icrwr,  or  i-in  i^Ue  v»*l  d»  D»ns»wi«<J  •aoimta*/ le  ihe  ■:«  on  l»»  wjr, woralun 
■TC  Z  .<nt  3««rj  •on  " 

A^ar  Mac  Ire  ttw^iprQ^rlit*  City  and  SUtK  Bote  3i«p  4  on  OM  woftslMat  witraad 
"TDC  Lhr«C«ka;l«*»n"»r  clicUrgonlh*  »or«ti«»IUti  »t «»«  »a«oni  o#*ls  »cr««v 


|C»y 

A3l-E>e 

<-  suKicartwn 

|EtM*rM.r« 

TEXAS 

c- SiMctsmalM'* 

B»<*I>3<I» 

Tvp«                                                  Dlla 

1 

Ssnii- 

P«LT, 

■» 

CeHehci'Seni-Cwtec-wd             C  BMrooirs.  TDC 
-  BK^oonii.  TDC 

2  Baerooma.  TDC 

3  Bacnontt.  TCC 

4  Baerxn*.  TtC 
s  Baercoma,  TCC 
SBMfOonm,TDC 

0  6aoroo«»,  HCC 

1  Baoioowa,  HCC 
2B«*oom6.HCC 

3  9«*oon».i-ICC 

4  3«*W)rT».HCC 
£  3«*w><nt.  MCC 
t  BaAncTa  »CC 

E  ,/xloi                                         C  aa<*t)cT.j  TDC 
1  Bwmsorrs   IWJ 
ZBa<»T30rrj  "DC 
3Badr30fr«,    IX. 
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3E«S«)0<iia.  HCO 
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AUadiBeM9: 
TPQGrait  LialtilioDi  WericAMt 


m^*.  BMfianaorFHA: 

m  Eii»f  Cty  «ran  TOC  liM*): 
(c)  EM<r  •«■  |»em  IDC  IMk): 


Now  llh*MlMioai>irai«i>inonG.m:i«r  ■''i^- 
yaurHlKMiniAMkon-aaMolCr'.yt  SMt'tKbMm) 


S^«^  1 .  K  comd 


•tip  ft  M  ■■  vpfapNM*  auuma  TYR  and  Badnooen  {Bm  MMgcfta  ttalsw,  «ttf  ma  mjn*w  o' 

TrmextllBim^trmlnttimtit^irw..^,.f^>yf-,  .^->,<..i.^,.-i.i.i- .^^  ),(rl  fur  rr  Trti  firrl  limwliii  liiij  j  |.i^ij  i 
I  y«a  ••  eompliliiiB  Ihii  Ai«*rn»«  »  n»tiu«lly,  !■»  t»  tj^ijeilto  TIJC  Inw  ic' ««*  jai  ijfM  tour*  *i  HUD  NoiM  PW 


««ettUNfTa'«*>*«l'°^<»«HJo«-iWQiOTIIun.li»«iJt»at>«pjb<lehttifcn8  0o»«*iBsuaiK»    /Cao  kwlud*  any  hcrWMncrtf'ip  »* 

»wu»oi«iipuitf«M),irw«*Mi«iM)f«aiWfu»9e'»c«iiiiM<»«»i»i*hoi«r*)*ia«»or)uiiii^ 

naBincoMMaMiaiaKaloratwiiccarwiL 

PPWHL r*!!^^ IWtlfa rnciudi aniroltarg  puMc IxwbRC ii<«> ltmi»M pwooMc for  riMMiHr. n-i/jtatngHCOE  \t vmt  Ilikm o.'o<ra- ixt> <: 
haudngai^WaHMvaa. 

airilAi|TypH 
Brinfeid  k  JUln^  MB  a*igl»lamiy  tMOnot.  - — 

Sl!Ittd2aHMI>*i*noi  ■'*e  •■MfiadisM 'duianr  ink,  vsaiiiiauna9t>ici  i)dud»ai»rivie  i«M 
BBalEbul*«i  Includa  o>Vy*aMU>uctia«>  mttt  ar  8lm'.a'andk»  or  rno/*  >)an  ac»«  groLil 

BBvtjBM  ratal*  to  any  MriicAimMhmrM  or  (nniai^irainucntyiwtctl  common  iwii.  il*tiukirv>Mhff«a  arrxm  ..r*  tat  blBa>)k«>«' 
l>*(«ldk  not  inaityeorbuldrBX  rUcdaMifaduaigtaaui 
li!|!lMt»iMr>wlneluc>il»tt>cluw«»»i','i»'»aaritKCTurtoi>>»i«f»TotdMBti»dMaay«i[irorto 


U*an«lBMarDrtO%a)ti«TOCi<rrei  r  *i*prq)aaur«a>n<i4Lnaat  ;niar*arolunsartwdn>ons)«ni!(iianci  auaioiftacMuiion 
artKiaa,  aaa«iaiiijta«f  aiur<mangt«»oon»  Maia  atar  laaaBiiitatien,  loi  11*  umi  Donagumior  ba<wi  raMUKaaon. 
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Attachment  9: 
TDC/Grant  limitations  Worksfacet 


COMPLETE  THIS  WORKSHEET  LAST 


Pag*  3 


To  dtermm.  the  moin<un  grwt  -mcunt  *M  mn  b.  r,qu*«.<J  H  Ihl.  HOPE  VI  «vlUlb-lofl  wtlcttor%  enier  the  rew-ted 
ininfm^km  If  vou  ■«  u»lr>a  the  E«c«l  fo'di,  lot**  aPB  caiciililed  •Jtom»tlcilly. 

llT^r.^^"^  "''"'•^"3  «^  -"'-"^  »•"•  -~'"  t*  -n-r  be  requested  «,  ,h..  A«^men.  9.  fo«<«,  ..*  c^ul.tlon 
Irxtrucltons  provided  bekxn  on  lhi»  n^orkiheet 


e(cfl  TDC  iin*,  ijna<l)jstBd  (enlerad  ajlorieticsJIv  »roT  'TOC  L  ni«  CalcudI  ai'i 

,TocBfcjB*r,anu3fc.en-r«-rOCL*.«T:o  tor  .»  Ne«»nd  neft*«iionUn«s.-«n«.cj.  «ge  2) 

« 

Step  7  Enter  HOPE  VI  request  for  CSS  hindlng. 

rrrt  »Mctinerl  7  Source*  «- 1  Um>  B'XH^S 

.'•.««  -WW.*  tor  -W£  VT  :;or^*r  N  and  3m»o*..  S.r««  CSS.)  hntwis  miv  oo;  «c.«J  If*  c<  loul  J.-wn 

■»cjeF^.  t-^ uKurti  abO'.t  i'^  31  jani  rmui  M  irtrnM fry  ot-i*r  «««:«•  ; 

Stsp  8.  Enter  HOPE  VI  fund*  r«qu*«t»d  tor  demolHlon  end  remediBtlon  of  dwelling  i»»««- 

3«nr»5  «rs  usas  Buos«-l 

Step  9   Enter  nufivocr  of  PK  inrti  to  be  demolished  (aftef  ctete  ol  jpplicalion  onlyL 

Siep  ia  Enter  nL»nb«r  of  PH  unit*  to  be  buJt  twcH  or  the  orgm*!  ate. 

(OcroHN^asfctant  ptJ*.  f.cji<M  jnitsio»r»n«j«««fi  

10:«1  N  jnt>«r  of  =>M  u-*s  lo  t>e  zama  i*sd  arv3  -xr  reptaoed  twrk  or  oig-T£J  s«B  I      -  " 

(M»w>. • :- ur«»  <l«<««>d r  S-eo  3  "!»«. I  "*  Tuniw (V  j«» tti«««l  n  ?;• :  la 

lOft)  Pefcen!o«on»ralPH  jote  tots  de-no  isneO  end  n>rf«piace0  6«cfc  on  on^risrle  i      ."    1' 

&<i«.*  Sfc»6-icnin*i«o=«a8r««*»t    Sfc»i '^  •  "C  W  u'*^  j  »  bulit«*  en  c-igr«  Ue  13<«) - 
SOa^Kfcnwt^n^tr:  "itairbaciicn -1e<r«  «*a   131)  .  SC.ia  -  SC* 

15(c)  Defr>abater'8nl  oosls  attnbi-latWs  10  j-irts  fc  fcs  ceoo  *hed  ind  fwt  repteoed  ^  ong.  ale 

■>.'ai  a-ncirt  dV'MiMl  n  3*o  S  .-io«o*k:  tr  3«^-ne«  ste-«">i!J  ■"  'Oca)! 

StBp  11.  Enter  HOPE  VI  requMl  lor  ••xinordlnory  die  cosJi"  {cert  fled  t>»  architect  or  enfllneer). 

11(a)  S'jbirM  •'OC  imt,  Mi-sted  (l-x  CSS  atatorrwifcderclrticr ,  ard  eJCtraDrd.na-y  ale  costs)  /■ 

r-.aiatwmuriitxMt  S«D-  Stap  7  .  ^o.:.  .  Sim  ' ') 

Step  12.  EPl«r  •«  oth«-  HUO  PH  c«p«*l  astleUnoa  propo«ed  lor  HOPE  VI  deweiopmeitt  ectlvltJe*. 

(n*jd.«-.pf>«llu-i«i»o««»ieti*>*-<B»o-r««  Puac  Mo«Bir^g  :UBa  r«»aMOdlw<:i.e  C.C  APOfCGP 
lurvkl.  PUB  oMrws.!,  Ont^r^tM  ^wm.  j'«toi«v-i— 0«  HOPE  VI  MfntMor  <my  ^t%  •*«  iirir  toiro**!  iLmll 

•«Cji*d»»C«»*iPur3»  Vx-  *r»*)ri«T(7.  Souict*  re  lM>  BtiilB*^) 

12<»)  Subtota  ;  Ad|i--sied  majoTiv^n  a»o»rat)»e  g(«/^•,  efter  »cax.ni  ng  tof  w«it,3na  cap  ul  tssistarce 
12<b^  Mai»T»j-n  rtowal^te  -0==  "-T  =1c>rt-«»*za*o»i  G-anI 

•2<c)  Uailmum  allowable  20CJ  HOPE  VI  revltaiiMior  giwil  riK^est 

r>iee»sa  t* '*>>{«£  -sled  rwi  pcxtM  jrj-nj  nd  '.J^l  (»2O.QOQ30C).' 

Step  '.3.  Enter  lf»  amoum  of  i<nx  2002  MOPE  VI  RevtataHion  Grant  Ftev^uest 
T  l>iiwii  rn  -ni  im  -  latMaPK  jr«n  -»»•«•.,*:%•■ 
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Cl 
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$20,000,000 
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ATTACHMENT  10:  EXTRAORDINARY  SITE  COSTS  CERTfflCA'nON 


I  hereby  certify  that 


1. 

2. 


I  am  a  licensed  engineer , 


architect 


.  (check  one). 


I  am  not  an  employee  of  the  applicart  public  housing  authority  or  unit  of  local 
government  in  which  the  public  housing  project  identified  below  is  located. 

Extraordinary  site  costs  may  be  incurred  in  the  revitalization  and  demolition  of  existing 
property,  as  well  as  in  the  development  of  new  and  rehabilitated  units.  Examples  of  such 
costs  include,  but  are  not  limited  to:  abatement  of  extraordinary  environmental  site 
hazards;  removal  or  replacemeni  of  extensive  underground  utility  systems;  extensive 
rock  and/or  soil  removal  and  replacement;  removal  of  hazardous  underground  tanks; 
work  to  address  unusual  site  conditic«is  such  as  slopes,  terraces,  water  catchments,  lakes, 
etc.;  and  work  to  address  flood  pla:n  and  other  environmental  remediation  issues.  Costs 
to  abate  asbestos  and  lead-based  paint  should  be  included  in  nonnal  demolition  costs 
where  such  items  are  found  wi^iiin  the  structures  themselves.  An  example  of  ' 

extraordinary  lead-based  paint  would  be  where  die  lead  has  leached  into  the  soil  and 
extraordinary  measures  are  needed  to  remove  the  lead. 

I  have  reviewed  the  attached  description  of  the  extraordinar>'  site  costs  requested  by  the 
applicant  Housing  Authority  identified  below,  and  affirm  that  these  costs  qualify  as 
extraordinary  site  costs  (as  that  term  is  defined  in  Paragraph  3  above)  and  that  the  costs 
are  justified  and  reasonable  in  hght  of  my  assessment  of  the  sxe  of  the  severely  distressed 
project  and  the  work  proposed  to  be  completed  at  that  site. 


Name: 


Signature: 


License  number 
Applicant  PHA: 


Date 
State  of  Registration; 


Development  Name: 


Required  Attachment;  Description  and  itemized  listing  of  extraordinary  site  costs. 


Warning:  HUD  will  prosecute  false  claims  and  statements.  Conviction  may  result  in  the 
imposition  of  criminal  and  civil  penalties.  (18  U.S.C.  1001,  1010, 1012,  31  U.S.C.  3729.  3802) 
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ATTACHMENT  16    CERTIHCATION  OF  SE^-ERE  PHYSICAL  DISTRESS 


I  hereby  certify  that: 

1.  I  im  a  licensed  engineer 


architect 


(check  one). 


I  am  no:  an  employee  oi  the  applicant  public  housing  authority  or  unit  of  local  government 
m  which  the  nunlic  housing  proja't  identified  below  is  located. 

Ths  public  housing  development  listed  below  meets  (in  the  nmnner  described  in  either 
subparagraph  (A  >  cr  (B )  below  >  :h?  toilow  ing  definition  of  severe  physical  distress: 

Rexjuirfis  nvijor  redesi'^n  recoristru^non  or  rede\elopnient.  or  partial  or  total  demclition,  to 
correct  senous  aefiacncte\  m  ihe  nn^mal  {including;  inappropriately  high  population 
density),  deferred  maintenance,  prnsicai  deterioration  or  obsolescence  of  fnajor  systems, 
and  other  deficiencie ;  in  ihe  physical  phau  of  the  project 


check  or)ff: 

A. 

B  _ 


Tne  development  currently  mecLs  the  above  definition  of  severe  physical  distress;  or 

The  development  has  been  legally  demolished  and  HLID  has  not  yet  provided 
replacement  htMjsing  aisisUnce,  other  than  tenant-based  assistance,  for  the 
demolished  inits.  However.  :he  development  satisiled  the  defimtion  of  severe 
pnysical  ±s:ses,&  ;as  detlned  above)  as  of  the  day  the  demolition  was  approved  by 
HLD. 


Name: 


Signature: 


Dale 


License  number 


State  of  Registration: 


Applicant  PRA: 


Development  Name: 


Warmnc^-     HLT)  will  prosecute  false  c'aiins  and  s-.atemer.ts.     Conviction  may  result  m  the 
impositTon  of  cmninal  andciv-.i  penalties.  (18  U.S.C.  I'JOl.  1010.  1012,  31  U.S.C.  3729,  3802) 


r^^^f^r*  r\ 


E'a^aw*'^!    Dooictpr  / 
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Attachment  19:  Physical  Development  Resources 


List  at  funds  that  will  be  used  for  Physical  Development  only.  For  each  resource  you  list,  you  must  provide  a 
commitment  document  behind  this  Attachment  that  meets  the  standards  described  in  the  match  and  leveraging  section 
of  the  NOFA.  The  amounts  listed  on  this  form  must  be  consistent  with  the  amounts  listed  on  Attachment  7  (Sources 
&  Uses)  and  the  amounts  in  each  resource  commitment  document. 


Source  of  Resource 


Dollar  Value  of  Resoarce 


rage  #  of 

Camnutment 

Document 


HUD  Use  Onh-      Amouiit 
Approved 


Page  Total 


Page of. 
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Attachment  20:  Community  and  Supportive  Services  Resources 


List  ail  furds  or  services  that  -aiII  be  us;d  for  Comniu:n:y  and  Supportive  Senices  only.  For  each  resomce  you 
list,  you  must  provide  a  commi^-zrA  dc^ument  bebnd  this  attachment  uat  meets  the  standards  described  chc 
[natch  iod  Icvenigine  ^ecoon  of  the  NOFA    The  amounts  lifted  on  tbs  form  must  be  consistent  with  the 
amDunts  listed  on  Anachnient  "  (Sources  &  Uses)  and  the  amounts  in  each  resource  commitment  document 


Dollar  Valut  of  RciUurce 


.Source  of  CSS  Resource 


Page  #  of 

Coounicment 

Oonuncnt 


HLD  Use  Onh      Amount 
Approved 


Page  Total        $ 


Page of . 
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Attachment  21:  Anticipatory  Resources 


List  any  anticipatory  resources  as  described  in  the  NOFA.  For  each  resource,  attach  a  letter  certifying  the 
expenditures  incurred.  Anticipatory  resources  cannot  be  counted  as  match  and  cannot  be  listed  on 
Attachments  19, 20,  cm:  22. 


Source  of  Anticipatory  Resoorce 


Dollar  Vahie  of 
Resource 


Page*  of 

Couunitmeat 

DociuDent 


HUD  Use  Only 
Amount  Approved 


Page  Total 


Page of . 
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Attachment  22:  Collateral  Investment  Resources 


■  IS-  any  fronds  or  ser-ices  ihat  wul  be  used  for  Collateral  Investments  only,  as  descnbed  m  the  NOFA.  For 
rach"resoiirce  vou  bsl  attach  a  letter  venfyir.g  the  value  of  the  collateral  investment  by  the  appropriate 
oft'icial  ir.oi  the  PHA;.  CL.ilatcrai  investment  rcsDurce^  cannot  be  counted  as  match  and  cannot  be  Usted  on 
Attachmeris  19,  20,  ,^r;i. 


Source  of  Collateral  [nvestitient 
Resource 


Dollar  Value  of 
Resource 


Page  #  of 

Commitment 

Document 


HUD  Use  Only 
Amodut  Approved 


Page  Total 


Page o: 
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ATTACHMENT  23:  RESIDENT  TRAIhfING  AND  PUBLIC  MEETING  CERTIHCAnON 


I  hereby  certify,  on  behalf  of  the  Public  Housing  Authority  identified  below,  that  a 
Resident  Training  Session  on  the  HOPE  VI  development  process  was  held  in  accordance  with 
the  requirements  of  Section  VII(A)(2)  of  the  HOPE  M  KOFA . 


60265 


Date  of  HOPE  VI  Resident  Training  Session: 


I  hereby  certify,  on  behalf  of  the  Pubbc  Housing  Authority  identified  below,  that  at  least 
three  Public  Meetings  were  held  in  accordance  with  the  requirements  of  Section  VII(A)(3)  of  the 
HOPEVINOFA. 

Dates  of  Public  Meetings: 


#1_ 

#2_ 
#3_ 
#4_ 
#5_ 


Name  of  Executive  Director: 


Signature: 


Date 


NameofPHA: 


Development  Name: 


Warning:  HUD  will  prosecute  false  claims  and  statements.  Conviction  may  result  in  the 
imposition  of  critmnal  and  civil  penalties.  (18  U.S.C,  1001, 1010, 1012,  31  U.S.C.  3729.  3802) 
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ATTACHMENT  31:  PROJECT  READINESS 


I  hereby  certify,  on  behalf  of  the  Public  Housing  Authority  identified  below,  that  the 
activities  checked  below  have  been  completed  in  accordance  *-ith  Section  Xn(B)(4)  of  the 
NOFA. 

The  targeted  severely  distressed  public  housing  project  is  completely  vacant. 

The  targeted  severely  distressed  public  housing  site  is  cleared. 

A  Master  Development  Agreement  has  been  developed  and  is  ready  to  submit  to  HUD. 


_  The  preliminary  site  design  is  complete. 

_  The  PHA  has  held  5  or  more  public  planning  sessions  (including  resident  training 

sessions  and  public  meetings)  leading  to  resident  acceptance  of  the  Plan.  No  more 
than  three  of  these  meetings  may  be  the  same  as  those  certified  to  in  Attachment 
23.  The  dates  of  those  meetings  are  as  follows: 


f?l_ 
#2_ 
#3_ 
#4. 
#5 


Name  of  Executive  Director: 


Signature: 


Date 


Name  of  PH/\: 


Development  Name: 


Wamine    HUD  will  prosecute  false  claims  and  statements    Conviction  may  result  in  the 
impcsuion  of  cnmmal  and  civU  penalties    ^8  I-' SC  1001,  1010,  1012.  31  U.S.C.  3729.3802) 
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HOPE  VI  REVITALIZATION 
APPLICANT  CERTIFICATIONS 


Acting  on  behalf  of  the  Board  of  Cominissiona^  of  the  Housing  Authority  listed  below, 
as  its  Chairman,  I  approve  the  submission  of  the  HOPE  Yl  Revltalization  application  of  which 
this  document  is  a  part  and  make  the  following  certifications  to  and  agreements  with  Lhe 
Department  of  Housing  and  Urban  Development  (HUD)  in  connection  with  the  appbcation  and 
implementation  thereof: 

1 .  The  public  housing  project  or  building  in  a  project  targeted  in  tkis  HOPE  \1  Revitalization 
grant  application  meets  the  definition  of  severe  distress  in  accordance  with  Section  24(j)(2)  of 
the  United  Stales  Housing  Act  of  1937  ("1937Act").  .     J 

2.  The  PHA  has  iK)t  received  assistance  from  the  Federal  govsrrjnent.  State,  or  unit  of  local 
government,  or  any  agency  or  instrumentality,  for  the  specific  activities  for  which  funding  i? 
requested  in  the  HOPE  VI  Revitalization  application. 

3.  The  PHA  does  not  have  any  litigation  pending  which  would  preclude  timely  startup  of  ~~ 
activities. 

4.  The  PHA  is  in  full  compliance  with  any  desegregation  or  other  court  order  related  to  Fair 
Housing  (e.g.,  Title  VI  of  the  Civil  Rights  Act  of  1964,  the  Fair  Housing  Act,  and  Section  504  of 
the  Rehabilitation  Act  of  1973)  that  affects  the  PHA's  public  bousing  program  and  that  is  in 
effect  on  the  date  of  application  submission. 

5.  The  PHA  has  returned  any  excess  advances  received  dunng  development  or  modernization, 
or  amounts  det^mined  by  HUD  to  constitute  excess  financing  based  on  a  HUD-approved  Actual 
Development  Cost  Certificate  (ADCC)  or  Actual  Modernization  Cost  Certificate  (AMCC),  or 
that  HUD  has  approved  a  pay-back  plan. 

6.  There  are  no  environmental  factors,  such  as  sewer  moratoriums,  precluding  development  in 
the  requested  locality. 

7.  In  accordance  with  the  Rood  Disaster  Protection  Act  of  1973  (42  U.S.C.  4001^128),  the 
property  targeted  for  acquisition  or  constraction  (including  rehabilitation)  is  not  located  in  an 
area  identified  by  the  Federal  Emergency  Management  Agency  (FEMA)  as  having  special  llood 
hazards,  unless: 

(a)  The  community  in  which  the  area  is  situ^ed  is  participating  in  the  NaaonaJ  Flood 
Insurance  program  (sec  44  CFR  parts  59  through  79),  or  less  than  one  year  has  passed  since 
FEMA  notification  regarding  such  hazards;  and 

(b)  Where  the  community  is  panicipating  in  the  National  Flood  Insurance  Program, 
flood  insurance  is  obtained  as  a  condition  of  execution  of  a  Grant  Agreement  and  approval  of 
any  subsequent  demolition  or  disposition  application. 


Federal  Register /Vol.  68,  No.  203 /Tuesday,  October  21,  2003 /Notices 


60269 


60268 


Federal  Register  /  Vol.  68,  No.  Z03/ Tuesday.  October  21,  2003 /Notices 


8.  The  ap:>hcation  coes  not  target  propcnes  m  the  Coastal  Barrier  Resources  System,  in 
accordatice  with  the  Coastal  Barrier  Resources  Act  ( 16  U.S.C.  3501). 

Tf  sslected  for  HOPE  \1  Rev;  tali  nation  fundi.ig: 

9  The  PHA  will  coniDly  with  ail  policies,  procedures,  and  requirements  prescribed  by  HUD  for 
the  HOPE  VI  Program,  includmg  the  implementation  of  HOPE  VI  revitalization  activmes.  m  a 
tiraelv.  efficient,  and  econorrjcal  manner. 

10  The  PHA  w  il  rot  receive  assistance  rrora  the  Fwlerai  government,  State,  or  unit  of  local 
cTovemmem  or  anv  asencv  or  instnimentality,  for  the  specific  acuvities  bonded  by  the  HOPE  M. 
Rcvitaitzation  grant.  The  PH.A  ha.  established  cortrols  to  ensure  that  any  activity  funded  by  the 
HOPE  \T  Revitalization  grant  is  not  also  funded  by  any  otner  HUD  program,  thereby  preventing 
duphcate  funding  of  ariy  activ.ty. 

1 1  Th"  PHA  will  not  pmvide  to  any  development  more  assistance  under  the  HOPE  VI 
Revitalization  grant  than  is  necessary  to  provide  affordable  housing  after  taking  into  account 
other  govemmental  assistarce  provided. 

V    The  PHA  will  suopiement  the  aggresaie  amount  of  the  HOPE  VI  ^vitaiization  grant  with 
funds  from  sources  other  than  HOPE  VI  ,n  an  amount  not  less  than  5  percent  of  the  amount  of 
HOPE  VI  grant. 

n    Ln  addition  to  supplemental  amounts  provided  in  accordance  with  Certification  12  above,  if 
tne  PH-A  use5  more  L^an  5  percent  of  the  HOPE  \T  grant  for  the  community  and  supportive 
ser%'ices  component,  it  will  provide  suoplemental  funds  from  sources  other  than  HOPE  Vl.  dollar 
for  dollar,  .w  the  amount  over  *^  percent  of  the  grant  used  for  the  community  and  supponive 
services  coi^ponent. 

14.  Disposition  activity  under  the  grant  wiM  he  conducted  in  accordance  with  Section  IS  of  the 
1937  AcL 

1 5  The  PH.A  "All!  carry  out  acquisition  of  land,  or  acquisition  of  off-site  units  with  or  without 
rehabilitation  to  be  used  as  public  hous;rg.  m  accordance  with  24  CFR  pan  941,  or  successor 
part. 

16  The  ?¥L\  will  carrv  out  major  rehabilitatior  and  other  physical  improvements  of  housing 
and  non-dwellmg  facil.nes  in  accordance  with  24  CFR  968  i  1  2(b),  Cd).  (e),  and  (g)-(o),  24  CFR 
968. 130.  and  24  CFR  96S.135(T))  and  (d'l  or  successor  part. 

1 7  Th-  PHA  will  carry  out  construction  of  public  housing  rental  replacement  housing,  bc.th  on- 
site  and'off-s.le.  and  community  facilities,  m  accordance  ^^r.h  24  CFR  part  941  or  successor  part, 
including  mLxed-fmance  development  m  accordance  with  subpart  F. 


t^  ^•^r^pmf\ 


V^^rm^wn 
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18.  The  PHA  will  carry  out  replacement  homeowT.ership  activities  in  corifonnance  with  the 
req^airements  of  section  24CdXl)(J),  which  may  include  a  honoeownership  proposal  under  Section 
32  of  the  1937  Act,  the  income  limitations,  and  other  anpiicable  homeownership  requirements  of 
the  1937  Act. 

19.  The  PHA  will  administer  and  operate  public  housing  rental  units  in  accordance  with  all 
requirements  applicable  to  pidDlic  housing,  including  the  1937  Act,  HUD's  implementing 
regulations  thereunder,  the  ACC,  the  Mixed-Finance  ACC  Amendment  (if  applicable),  and  ail 
other  applic^le  Federal  statutorj',  Executive  Order,  and  regulatory  requirements  as  such 
requirements  may  be  amended  firotn  lime  to  time. 

20.  The  PHA  will  comply  with: 

(a)  The  Fair  Housing  Act  (42  U.S.C.  3601-19)  and  regulations  at  24  CFR  part  100; 

(b)  The  prohibitions  against  discrimination  on  the  basis  of  disability  under  Section  504 
of  the  Rehabilitation  Act  of  1973  (29  V.S.C.  794)  and  regulations  at  24  CFR  part  8); 

(c)  Title  H  of  the  Americans  with  Disabilities  Act  (42  U.S.C  12101  et  seq.)  and  its 
implemendng  regulations  at  28  CFR  part  36; 

(d)  The  Architectural  Barriers  Acl  of  1968.  as  amended  (42  U.S.C.  4151)  and  regulations 
at  24  CFR  part  40). 

21.  The  PHA  will  comply  with  regulations  at  24  CFR  85.36(e)  which  require  recipients  of     *' 
assistance  (^antees  and  subgrantees)  to  take  all  necessary  affirmative  steps  in  contracting  for 
purchase  of  goods  or  services  to  assure  that  small  businesses,  small  disadvantaged  businesses, 
minority  firms,  women's  business  enteiprises,  and  labor  surplus  area  firms  are  used  when 
possible. 

22.  The  PHA  will  comply  with  the  requirements  of  Section  3  of  the  Housing  and  Urban 
Development  .Act  of  1968  (12  U.S.C.  1701u)  (Employment  Opportunities  for  Lower  Lncome 
Persons  in  Connection  with  Assisted  Projects)  and  its  implementing  regulation  at  24  CFR  part 
135.  including  the  reporting  requirements  of  subpa:t  E. 

23.  The  PHA  will  comply  with  Davis-Bacon  or  HUD-determined  prevailing  wage  rate 
requirements  to  the  extent  required  under  Section  12  of  the  1937  Acl 

24.  As  applicable,  the  PHA  will  comply  with  the  relocation  assistance  and  real  property 
acquisition  requirements  of  the  Uniform  Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  and  government-wide  implementing  regulations  at  49  CFR  part  24; 
relocation  regulations  at  24  CFR  968.108  or  successor  regulation  (rehabilitation,  temporary 
relocation);  24  CFR  941.207  or  successor  i-eguiati on  (ac-quisition);  and  Section  18  of  the  1937 
Act  as  amended  (disposition). 

25.  The  PHA  will  comply  with  all  HOPE  VI  requirements  for  reporting  and  providing  access  to 
records. 
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^6    The  ?H.\  will  conpiv  with  tne  Uad-Base4  Paint  Poisoning  Prevention  Act  (-2  \j.S£.  48.1. 
^t  >eq,^  and  is  subject  lo  24  CFR  part  ?5  and  24  CFR  965.70! ,  a.s  they  may  he  amended  from 
time  to  rime,  and  Section  968.1  lUfk)  or  successor  regulation. 

^7    The  PH-A  will  comply  ^^ith  the  policies,  -uidelues.  and  requirements  of  ONTB  Circular  A-87 
Ico^i  Pnnc.ple.  .Applicable  to  Grants.  Coriract>,  and  Other  Agreements  with  State  and  U)cal 
Govemnnents). 

28    The  PHA  will  complv  with  24  CFR  part  SS  ,  Adm.r.stralivc  Requirements  for  Grants  and 
a^pei^nve  Aoreemerts  to  State,  Local  and  Federally  Recogm^ed  Indian  Tnbal  Governments;, 
as  modified  bv"24  CFR  941  or  successor  part,  subpan  P,  relating  to  the  procurement  of  panners 
in  mixed  finance  developments. 

>9    The  PHA  will  keen  records  in  accordarce  ^v,:h  24  CFR  S5.20  that  facititcte  an  effective 
ludit  to  deterrr.ine  compliance  Aith  p:T)gram  rcqauencnt^.  and  comply  wiih  the  audit 
requirements  of  24  CFR  85.26. 

-0  The  PHA  w-n  car  construction  within  12  morL'is  from  the  date  of  HUD's  approval  of  the 
Supolementai  Submissions  '^  requested  hv  HIT)  after  grant  award.  This  time  pcnod  mav  not 
e.xceed  1 S  month^  from  ihe  date  the  Grant  Agreement  i.s  executed. 

31.  The  PRA  wii:  submit  ±t  develoomert  proposal  for  the  first  phase  of  construction  withm  12 
months  oi  grant  av,ard. 

3-    Th-  PHA  will  cnmpletc  cnnstr„cti,i:i  w:thin  4S  nionlhi  from  the  date  of  HUDs  approval  of 
th"e  Supplemental  Submissionv  Ti.s  --me  per..xl  for  completion  may  not  e.Kceed  M  months  fror:. 
the  date  the  Grant  .Agreement  is  executed. 

^^    All  ac-jv.ties  tlnat  include  construction,  rehabilitanon.  lead-based  paint  removal,  and  related 
a-nv-ae^  will  meet  or  exceed  local  buildms  codes    New  construction  will  comply  with  the  latest 
HLD-adoDted  Model  Fner-v  Code  issued  oy  the  Council  of  .American  Building  Officials. 


/ 


Name  of  Housing  Aathorr.v:         

Attested  By:    Boarc  Chairm.an's  Name 


Board  Chair.man's  Signature: 
Date:  


Warnmo-    H  JD  w  II  prcs.CLie  'alse  cla:n-s  and  statenents.  Convicticn  rray  resjit  .n  the  impcsiticn 
i?=rimma    ana  Civ,  Uamas     ,1S  t..S  3.  1C01, 10-0,1  D12.  32  U.S  C.  3729.3802) 


Rn777 
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DfSCLOSURE  OF  LOBBYING  ACTIVITIES 
Complete  this  form  to  disdose  loobylng  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosjre.) 


Aporoved  by  CMS 
C34fl-004€ 


1 .  Type  of  Federal  Action: 

a.  contract 

b.  grant 

c.  cooperative  agreemBnt 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.  Status  of  Federal  Action: 

a.  bid/offer/application 
— ^b.  initial  award 
c.  post-award 


3.  Report  Type: 

\  a.  initiai  filing 

■'  b.  materia^  change 

For  fiAaterial  Change  Only: 

/ear quarter . 

date  of  last  report 


4.  Name  and  Address  of  Reporting  Entity: 

□  Prime  Q  Subawardee 

Tier ,  if  known-. 


Congressional  District,  if  known: 


6.  Federal  Department/Agency: 


5.  If  Reporting  Entity  in  No.  4  is  a  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


7.  Federal  Program  Nan>e/Oescription: 


CFDANjmber.  if  appitcabia: 


8.  Federal  Action  Number,  /f  fcnown : 


9.  Award  Amount,  if  known'. 
$ 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

{if  individuaJ,  fast  name,  first  name.  Mf): 


■4  ^  mfonrnion  raqt«y«e  »in»gr  Ms  torn  i»  autfuMbsd  by  Ms  31  us  C  eeoior 
'  t352  Th«  oicdastn  of  fobOyng  asMSas  is  a  (ratwial  rBfnseralfcv)  of  tac; 
'jpon  w-icl  retenoewas  (iacad  by  tn  Her  above  wtm  Ms  tnitaetan  Mas  laile 
or  eriantl  avo-  TKs  dtedasun  k  requind  pursuanl  :»  31  VSZ.  '3SZ.  Th  s 
intomadon  v4P  ba  raportad  to  (ha  Oongnai  a«nt-»inuaj()r  and  wOl  be  avaiablalor 
PlSc  oBeacfan.  Any  panon  iitio  Ma  lo  Ha  Iba  raqM*d  Otdosuf*  (fial  be 
subiKl  10  t  cur  panaky  of  ro:  km  r«  {JOOCC  and  no!  rroi*  rari  SloaXD  lor 
eatf- sucMailuni. 


b.  Individuals  Performing  Services  {including  address  if 
different  from  No.  10a) 
{/as/  name,  first  name,  M!]: 


Signature:  _ 
Print  Name: 
Title: 


Telephone  No.: 


Date: 


jFed^Aayerjj^l 


r  y  -s.  j!-^  : 


»*■  *■  i -i  i» 


Autfxwized  for  Ux^  Repfocuslicn 


\ 


\j. 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

TN.  ^-^ur.  (Dm  snail  ie  coTctetec  c.  tf«  'epc  n;  ert*v,  -vt^edne.  3u.a-A3^  d"  pr.rre  Federal  recp^nl.  r,  :he  .mtiatior  or  "Bce  pi  of  a  oo-^rei  Feoa-J 
IMS  dfaclosur.  (Dm  snail  .e  -°'^P*"~  ;^  ^  J"    J"     ,  ,^  .,  ,^  g  C   jc-i  «i  1352  Tho  ifing  ar  a  lorr  is  requi-ed  for  aacn  payr^enl  3"  agreemerr.to  nake 


DFoceralaclcn  Ccnpleloal  iiems  Uvitapptyfot  bolh  ihe  nrjalfirig  flno  7ia-.enal 


pavmeotrc  ary  loobvinjerin'of  i-tfljerKing  cr  iienr.ctirg. 

;^;«   a^  -^e^  .0^3  inpteren^.:n,  jutoaoc.  pa:,  snec  tr.  t^e  ^yc.  y  Manaaer..-,  ,.d  3^get  lor  a.di.  onal  :-fcrn,atior,. 


1    idertirv  r^.  ivpe  of  --c.  ^red  -ederai  actr.  -.-  ."^h  .'orrorg  a^  vry  .  ard-r  n,3  !,«"  .e.ur«d  to  n^uen^  me  .atc.r^e  o.  a  cove-c-d  Federal  actK^r 
Z  Identify  irie  siatLS  o'  tt.e  cc.ersd  Ce:-«rBi  a:iH:n 

■^^  ■^:  Ti^aJJ";    "::JtTan^,4^<.  F^.3-n.  1.^  .•  1^  .'.:  pr.vK.sv.^nn.3d  ^o.  t,m,s  rep,.,^  .r.^ytor  t'.s  cc..r=d  Fece-ai 
acTor..  ■ 

0.  ^e  ^Lt  sen-.tv  tha:  des,,r^-«  '  -  .,  cr  ..^:.s ,o  t«,  a  p,  .e  :.  .uca.a,.  reo.en,.  Wen.^  I.e  fer  ^  m.  s.ba.a.-dee.^5^.  .-^  ir,t  suDawardee 
c*:^epn-T,e,5-e  Is.  tier  S.ba».a-ds  ,nc..d«  tjt  ara  nr.  hxr.ea  lo  SL*:or,ra-ls.  suograns  ar=  contact  awards  .xier  ora^ts 

5.  It  •.hecrg.-;..t»niln;,   -=  rcDcn  r  ,1.-^  4  c-e^  'SuLaAardee -t.cn  emo,  'Lc  lol!  rwurv.,  adcrcsi  c*-,;  Slate  ana  zip  co<:e  ol  *e  pnme  Fece-E, 

rsc  tcT-  Ire  Jde  _"j:>ni  '»3C-Te.l  Jst-ci,  i:  k  owr. 
e.  Errer  rhe  namecf  -e  --.l^ral  3q=^rv  mak-g  t,e  a.sard  d-  l.ar  oorx^  trr^r.    no!  jde  at  oay  :^9  0.-:,an,.-at  o^Jeve  be(cr^.  agency  name,  f  kncwn.  Fo- 

examc'te   Depa-t.-neni  c4  T-a'Spc-^aaoo,  ^  -red  S'^ltK  Ccisx  Gudrd. 


Ente'teFere-aip'-vgrdaira-rea' Jescn^X^^n,  re  :ova-ed  federal  actx.nte-  H    1  k-v:wr   ^le- ;he  lull  Cats 
(C-DAI  n.mre-*.-' grants,  =cope-a- .e  sgreeTierts,  osr«  ar:  tai  2:nm  inents. 


;  of  federal  Donrestc  A$sis*arKe 


3  rnt-  -e  to,,  apcro^-ale  -«efai  ^emt.^s  n^-be-  avaBat  e'^r  the  -eda-ai  aa>.Dr.  ,:ie.ntif,ed  n  >-e.T  i  ,e.*,  Rscuest  *or  Proposal  (VP)  numte-, 
^t,t,;o  •;  ti^FF^u^f^ar,  gra-t  ^n.  nce.e^.  -.r.br  .,  or^.o,  gr.^t.  o  oa.  a^'ard  n.-mtx-r  ,.e  3ap»ca,=aVproposa.  contra,  ^nber 
asssned  ;yth€Fe:e^^a3enc,\    -c  jde  p-efi<e9  e  3    '.nrr  DC  3C  OC^  • 

^„    ^^  .  --.r„r.  ,i^o^- !>/ -hi.  FcM-P'ai  jrien->.  ofiioj- ln-3  f-€de'3l  axcuit  of  the  al^■ard.'lc'an 
9.  -cac-j/sr^t-ece^a  ictixi  .vrere-J^e  has -..csr  ii   d'Tdfdor  oai-LOT-iiT-e     Lr/  re  ^ece  ai  age  .., 

ccimltmerl  x-  t->e  3rr>e  snti^,  idert.'^ed  ,n  te<n  4  c-  5, 

10   ,al  Eater  '.h.  Li  .>am,.  adc'rcss   :,t,,  S'lie  a«  z,p  c-..e  ■:-  m^  ol^v,-^  -..j.sira-.  u^oe:  O^e  .obtving  D.sdas;;re  Act  cf  1  395  e^^aged  by  1^  -epor.n.; 
eniio,'  den-j'.ad  :-  iarr.  4  •:  irf  jerce  n^?  ^■ve'e:  Fsce-aJ  ar:icr 

!5.  Ercer  t-e  X=l  ^mes  o,  "he  ,.cr/Kua  ;5,.  pernor-  rg  s.^-:e..  a^d  n^^  I-  '  address  rt  crttera:^  I-.T  10  (a).  Enter  Ust  r^ane,  Rrst  Narre.  arxi 
Mklc*e  r  -.iaJ  ;V  ;  , 


-he  c.3fU*y  ng  o'ficiaJ  si-ai  s-gr  ar3  cale  the  tari,  (.-rirr  -i>t.her    af^e,  tr-e,  and  leJep^^-e  "UTter 


|;.xrdir,,  tu  tr,e  Pape-.^>rV,flad.=tx>o  Act  as  a-ner^ed  no  persons  .re  re^  redu,  respond  ,0  a  x«ect«n  of  rforn-.at,on  .n  f "  « '*^'«f ^f;^''^,^^;"^^^ 
^rrt^  T^e  ^  CM3  co-tro  nunPer  •,'  "i.^  rtorrnat.oa  =o«ecion  s  0M3  ^*..  0345^46.  P.bk  -eoo.lng  burtier  for  this  «»»«='^  "'^^"^^J":^ 
L^t^  -  av^  .0  n,nu1es  z^r  re^,^,  ,nc  .d.ng  dre  for  re.«.,r^  ^r^«=^s  saarchng  extsUng  da&  sour::-*,  gathert-.g  ^'"f^*-*^^^_f  ^^ 
Tp^  andrrr^raan.-  ev.e-.ng^c^neol^n  o»  n-ormat.or.  Se^  =onmenl3  r.gar-.,nE  t-*  burden  est  rr^ate  or  any  other  asced  ot  t^B  «.(te3t«n  ol 
rnSSi  n":'rs!,;'s."s  ;?e.  i^M  .-.rdan,  to  the  Cf^co  of  Ma^.,e.en,a.d  B^ge.  Papers. BecuC^  =r:.ec.  ,034S.C)04a)  .Va.h,r,^.^. 
CC  205C'3 
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Applicant/Recipient 
Disclosure/Update  Report 


U.S.  Departnient  of  Housing 
and  Urban  Oeveiopment 


CVB  ApDr:«.-al  Mo  2510-COl  1  ;exp.  Ot'XIXZ' 


/ 


Instructions.  (See  Public  Reporting  Statement  and  Privccy  Act  Statement  and  detailed  irstr jettons  on  oage  2  ; 
Applicant/Recipient  Information  mdicat*  whethm-thls  ia  an  IntM  Report  C3 or  •"  UpCKe  Rxporl  □ 


1    Appl'cam.'Redpfent  NafTc.  Address,  and  PfKTe(nd-j(Je  area  cxjdei: 


(       ) 


3,  HUD  P-ogran  Na-ne 


2.  Sacial  Sec»»ty  Mumberor 
E.TpJojr©r  ID  Numoer. 


4    Amotrt  3(  HtD  Assistance 
RsQLSSIeA'Received 


5.  State  the  name  and  iocaJon  Cstreet  adcress  C*y  ano  State)  erf  the  pro;ecl  or  actr.-ity 


Part  I  Threshold  Determinations 

1  A-e  you  applying  for  assistance  to.-  a  specific  pTSject  or  activity?  Tiese 
lerrrs  Co  not  indjcie  fofrriia  grant*  s jch  as  otibHc  ica  ng  ope-ati'^ 
s  jbsicy  Of  COBG  block  grans.  (Fcf  f.Mfw  mformation  see  Z4  CFR  Sec. 

□  ybs  □  No 


Ha^  ycu  'scaiv^  or  do  vtju  expect  to  reoeiye  assistance  wrhir  the 
Jjf1sdi::Jor  sf  the  Depe.tirent  (HLTO) ,  ipvolvnng  the  p.-cjec  c  aap.ity  n 
tl-is  application,  -n  excess  of  $20C  COO  cjr.'g  l-ite  Cs;sl  y^ar  (Od,  -  - 
Sep.30;t?  Fo'firJierkifo-malion  see  i*  CFR  Sec.  4  3 

C  Yes         n  No. 


If  you  answei^  'No'  to  either  question  l  or  2,  Stop!  '"'ou  ac  not  need  to  complete  the  -ena  nde-  of  -Ji.s  fonn. 
However,  you  must  sign  the  certification  at  tne  end  of  the  report. 


Part  11  Other  Government  Assistance  Provided  or  Requested  /  Expected  Sources  and  Use  of  Funds. 
Sucn  assistance  incSudes,  bJt  is  not  limited  to.  any  grant,  k>a.-.,  suosidy.  gua-a-tee,  insurance.  payTien;  credt,  or  tax  benefit 


Dapartmenti'Stale'Local  Agency  Name  ard  Add-ess 


Type  of  AssistarKe 


Amw.ri 


(Koto:  UaeAdCitionaipagei  Ifneeessan^.) 


Expected  Uses  ollne  Furies 


Part  III  Interested  Parties,  yol  mjst  disdose 

1,  AH  developers,  oonvadors,  crco^ullEnts  tn'/o  i«d  In  tne  appScatior  for  tlw  assistance  or  in  the  pan-  ng,  de/eioprTen;  or  luperrerranor  c'  Ihi 

project  or  activity  and 
2  any  o:ner  perwr.  wno  has  a  financial  Interest  In  t^e  project  o.-  act  «ity  'or  vnicti  tha  assis-ar^e  ie  sougM  that  axieacs  $50,OOC  o-  1G  parser*  at  lie 

assistarcefwhictwveriskMer;.  


Al3ha!>etical  Kst  of  al  persons  with  a  raportaale  f  rta-tc  it  interest 
In  the  protest  or  actMty  ("of  IndMdiiBls,  g  ve  the  last  name  fifsl) 


SoDial  Securty  No, 
or  ETiotoyee  ID  No. 


Type  of  ParSapatKsr  in 
Prs)ecl<,A::tiv,ty 


Financial  hie-est  in 
ProfeO/ActKtty-  <i  and  %) 


(Nate   Use  Addi-Jsnal  pages  i' necessaiy.) 

CertiflcatFon 

Warning:  Ifyouknowng'ynBteafalaestatenemsnl.iiE  to'tn,  yen. -nay  t>esuDecttod\'i  arcirnina' penatesirder  Saclian  laci  o*   itlelBofthe 
United  Stales  Code.  In  addition,  any  person  who  know  nj^y  ard  nateriailyvioiales  any -epu^-ed  isciosures  cf  informatica.  ndLOmg  Intenliona  nsn- 
Ssdpsure.  is  susject  to  dvli  Twney  penally  not  to  exceed  $10,000  for  eacn  violatica 
I  certify  that  this  inlornafon  is  trje  aid  ccinpiete. 


S  gnalure: 


Date   {TOTVccVnYi 


-crmKLfD-2«80i3<99> 
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Publtc  reportng  Surden  for  m.s  coitoctic-  y  irfirr-al.or  Is  estrraled  -o  average  2  0  hjors  cer  respcnrt.  inciuri  -g  |-»  lirre  for  rsviewng  j'lstrudkr.s. 
se3rcf»rc  exisJin;  izta  scLrees  ^afrer-ic  ano  ma'ntairTig  ihe  3aia  neanea  andcorctelir;  and  -ei«iev.ng  ihea)l«ctiOT  sfinfofrtalior-.    "Ttsageny 
iTH/  not  coodud  v  sporsof  and  a  aersor  :s  -ot  rc:?ii  .ed  Ic  respo':?  to  =  coHecftc'  rrfDrrraiiOT  jnless  9i3l  co.  ecoon  disp-ays  a  vbI  d  Of^3  eontxl 
n. Tiber. 

Privicy  Act  St«t»refU    Except  fc-  Social  Seoj-ir/  Nunteis  iSSNs)  and  Err^j  c-j'er  LSentncaj:  .  Nuniera  (EINs),  lie  C'Cpartnerr  of  Housht  arc  Uraan 
DevsiopnefS  (-HJD'  jnuthorzed  I;  ::lact  ai  fs  nforrralio-i  mqj  red  by  tfis  frrm  under  saclior  1Q2  of  the  D«partnem  »f  Housirfland  Jrban 
Developnenl  Refcrn- Aa  cf  1 389  42  L  S  C  3S31    Cxsclosure  orSSNs  arxJ  E'Ns  isoplonal    Tre  SSN  or  ElMs  used  ata  msiiue  3e.T..fier.  The 
hform8-j3nH»jpnr^i3ew»i  enasle  HUD  to  can-/ ou:  tt  ^e«pof^s^bllltle«  i«le-Sectlor4  ia2(b)  c).  a-d(0)oirhe  Depertmeni  ot  Housing  and  Uxan 
Dev^-opmanl  R«ftjf-n  Ad  of  1 969.  =ut  L  101  i3c.  appfJMed  Docambe'  15  1969.  Ttiese  provisons  w,l  h»^  ensuB  groatef  accounlabil-f,' arw  fe-t€Sf*y 
in  rtia  provsion  of  :»rtan  typae  o/asasianoe  adnmstere:  3>  HU3    They  aiD  a;so  ne'p  ensue  that  HJC  assiatarae  to-  a  speciic  Hojs  ng  pro.ed  under 
SscJwn  -CZid"!  e  rot  Tioe  then  ^  rscessa>  to  rr  ake  lie  c"|ect  teasiWe  afler  taiarg  accoijnl  o'  other  gcverrwnen*  as5isiary».  Ht'D  v«i  I  irake  araUabte  to 
Jie  public  all  appi::3nl  disctos-re  "ports  for  fr^  years  Ir  the  ease  o(a=p(iMtion»fc-comcetil  ve  assistaice.  and  for  generally  three  yMrt  m  t^e  case  of 
olier  »pp<cjl3r,s    Update  reports  w<<ll  5«  made  av^adabift  along  '/cm  tfe  dlsctosi^re  repels  t  j»  Ir  ro  case  'or  a  pef  wl  generally  less  than  three  years   All 
recortj.  both  Inirai  report*  ard  jpdate  recartj  »nil  be  made  jvjitable  n  accordancs  with  \tt  freedo.-i  c"  Irlcnalion  Act  {£  LI.3  C  §552;  a.-id  i-Uty« 
i-PDle^nting  reguatiors  al  24  ZFP.  F^  15    Hl.D  Mi:  ,se  the  nIo-matiDr  ,r  evalual  ng  indr.'idual  assistance  aop  icalicrs  ana  in  performing  inle-ral 
acmnis!-alv«  lo^yses  o  esse-  in  J-e  nanacerreTi  o'  5,-*cric  HUD  ?f,Tg-amE    The  in'oc -naft-^r  iMIl  aiso  ie  used  It  naKhg  tTe  determinclicn  jrder 
Sectio-'  102(C;wfs|-«fl-UDassitar;s(ca  speafic  hoLSing  pro)«:t  i3  tw  e  than  s  rsoessar/lo  rrake  the  pro.ed  'easWe  afte-  taWng  accour  cf  other 
gcvsrrmert  asasance.    "cj  tx,si  Dro-,'i3e  all  the  ecj'ad  in-orrral.on    Fsiue  topro»da  any  requ'ec  in'ormatitxi  nay  ca(ay  theprDcesana  at  yixff 
appicabon  and  may  result  in  sar^orf.  s.tH  psra  iss    idiiJ«|  impositiar  cf  ire  adm  risra*  ve  ar  =  cni  mtney  peraftws  spe<ifie3  under  24  CFR  §4  38. 
Not£    This  f^rrr  omv  covers  iss MEnce  maoe  avaibO<e  t'i  the  DecartrtierL  States  and  units  o' general  locEl  go^.efTWTie-1  Uw.  carry  otr.  resaoraibiBties 
iTidsr  Sections  102:ol  and  (c  tjf  i^c  Reform  Ad  mus'  zeveioptier  r.vr  xocedurjs  fo  comp  jnng  with  the  Ac 


Instructions 


Overview. 

A.  Covrragc    Y3i.  -n  js'  rornciete  t^■s  eoor  t 

(1>  Yxi  are  as: V^  for  assstar;:  frtjn  .-lUD  for  a  specifr  coied  <v 
aduTty  ano  •/€-  'lave  re<:»ived  cr  expe::1  Ic  -eceive  assistarce 
f'crr  HUD  ir  excess  D<  S200  nOu  c  jhrg  ine  dunr  -.j  (Te  Iscai  \aar 
'2}  Yoc  are  .^iairq  a  pnor  report  as  discussed  xtcy,;  or 
;3;  VcL  are  SLttnitting  an  acp<'cation  -or  assiswre  to  ar  e  ilip/  .r^r 
than  "-UD  8  53te  or  loca  soverrFnent  f  the  ampliation  d  -equrred 
by  stal  Je  :r  rejulatcn  \o  Ce  3i.5m<t3cl  la  HUD  •or  eppo«al  or  for 
a.-iy  olher  PL -pose 

B.  Update  raports  jfBad  Dy  "RectpiaritB'  of  HUD  As3istjr»ce|: 
6«n«rar  Al  reciieils  o<  :cvsreo  ass.siance  mjst  SLtmit  ic-aaie 
reports  to  the  Oep^arTrerrt  l:  -elte-;  subsiante  changes  to  the  ir  hel 
app'icanl  disclosure  retxjrts 

Line-by-Line  Instructions. 

Appl.cant/R8ctp4ant  Information. 

Al  app  ca'ls  fcr  -UD  cc*T<jet)6-.e  ass  stance  niat  :cnplete  tie 

infofmalio.-i  requi-e.l  n  Db^Xs  '  5  a"  ten  HUO-2S«C 

1  BTer  Ihe  f  J  nane  adflrafcs.  cry  State  z  o  code,  anc  taieplwne 
numter  (ncljclng  i-sa  codes  cf  lie  appflcsriTecpient    V/he-e  the 
apf:i<t;ail'retapi«r!  is  an  ixic^cua    ire  last  ^cn.e  firsi  lan  e,  ano 
riddle  wviM  rrusi  pe  entered. 

2  Ert-y  o'lf--=  appdcarorsopierr's  SSN  a  EIN  as  apprapnaie  is 
:ptio.ial 

3.  A3picant«  en^  ifie  HUD  progrjn  riarre  urae   *ti  :f  the  assjslmi-»  .s 
oeins  requered 

4.  Applicarits  e-ile'  theamcjnt  olHJD  assistarce  Ihst  Is  tjcng 
reques-^d    Recipi^ts  enter  ;ne  arr  ju-H  o"  HUO  jss  slance  'tet  r-as 
been  prcvioed  ana  to  iM-iCfi  ine  ifxlale  rspc-t  relslei    The  amounts 
are  ihcae  stated  m  the  aapJicaion  or  awaro  cocunen(aDon    rjOTE    Ir 
lie  case  ir  assisiance  nat  e  crovidec  purstart  Ic  ccittact  c^9r  a 

per  od  o^'i.Tie  isocr  as  pciect-bassd  assiatarce  tnder  sectlcrt  6  of  the 
iinie::  States  Hous  ng  Ad  cl  193:^',  'he  anourl  of  asi'sla-ici  !p  be 
reported  i.TduOcs  3il  arroxrts  thai  are  to  be  p'o*kJe3  oiki  'Jie  le-in  o' 
Ihe  ccil.-3d.  rrBtpecJrve  o(vi*Ter,  ITey  are  to  be  rece.iTEd 

5.  Apsfcarts  erier  Ihe  nars  and  \i  address  of  Ihe  pro]3d  or  ac)l.^lfy  fc- 
wrch  tr-e  HUD  ass  Jla-ce  ts  ;oijg.il    Psaj^ris  enie  Ihe  nanie  and 
'Ul  address  Of  the  iH^D-assis'ec  proisci  or  a:tiv  (/io'//riJcn  'le  uplre 
f«pc4  relates    The  -nost  aspropnats  sover-iment  idert  fying  lunter 
rrui)  ce  Lfted  IS  3..  RFF  f^o  .  If  B  ho     gran  arnojr.CB.Tent  •*)     or 
contract,  grjr  I  or  oa"  No;    ndude  prefixes. 

Part  I.  ■^hrestKik;  Deter7nl".a!Mns  -  Applicants  Onlf 


Par  I  contars  in'ormaticn  Ic  leic  the  applicant  tie-£rrn-e whetjift'  Itc 
rema  nd='  cf  lie  lorrri  TjsI  be  OQ-npteted    ReclDlBfTls  filing  Update 
Rapcrts  should  not  comptett  ttus  Part 

If  »-eanswe'tc  a/<ft»rcues6ons  1  or  2  Is  No  t,ie  applicant  need  not 
complete  Pans  I  and  III  0*  »ie  reDon,  b^l  must  sign  Itve  certifcat  on  at  the 
end  c*the  fc-tn. 

Part  a.  Othar  Govamment  Anistanca  and  Expected  Sources  and 
Uses  of  Funos. 

A   Other  Govexment  AssBtance.  This  Fart  is  to  be  connplalec  oy  both 
8«:a(cams  ard  redpieits  for  asslatarce  and  reciplenis  fitrj  jpdate 
repcris   Applicants  end  reawenis  must  report  any  olfw  goven\7ietl 
assistance  involved  f,  the  proved  or  advi^  fc'  vvnich  assistance  is 
sought.  A^oicanti  art!  redpleiis  must  report  ar.f  other  gowrmerit 
assistsnce  ir solved  m  the  proved  or  adivity.  Other  goxen-iirent 
assaUnce  is  defnod  in  note  4  on  tt«  last  page    For  purposes  of  this 
asfnton.  ot^ier  jovenmerrt  asBistan::e  is  exoeded  tc  oe  made 
availaUe  I*  tasec  on  wi  assess-nenl  of  *l  tie  cirT»jmslance»  nvot»el 
there  an  -eascnatile  gro  jrdE  Ic  snlidpale  thgl  the  assistance  mi:  be 
fortvaxTuTg. 

Both  appiicart  a'd  redC'Crt  d:sc  tsures  -njsl  Indiide  all  olher 
jooemfren:  assistance  irr/ohiBd  vwtn  the  HL'D  assistance,  as  we  I  as 
any  other  govermneit  assistance  Inct  *iit  made  avalttle  oeftre  (he 
-equast,  txjt  that  has  coTitirujIng  vitaity  al  the  tirr-e  of  tfw  requesL 
Examples  a'O-ft  iatttr  category  irdude  tax  crecits  that  provide  fcr  a 
nirrtis'  of  veers  of  tax  benefits,  ard  grart  assistance  that  continues  to 
tsTKft  l^ie  crcject  at  l^e  I  rre  of  the  ass.siance  request 

The  foUcwIrg  nformaton  ir*jsT  te  orov  ced 

1  Enter  l-.e  rame  ano  adcress  cir/,  Sta-.e  and  zt  code  cf  Ihe 
go»emrr«it  ^ency  raking  the  assBlanoe  ava  laCie. 

2  Slate  the  r^pe  of  other  go>»emmert  aasista.ice  (e  g.,  lean  g-ar<. 
i&ar  neurance) 

3.  Enter  th»  dollar  amount  of  the  ether  s<^*'nr^«nt  assistance  that  is, 
or  s  expected  tc  be.  made  availaote  vuitr-  respad  to  re  projed  c 
acli/'lies  for  w-iich  tlie  H^^D  assista-ce  s  sou^t  {applicanls)  0- 
hsE  taen  prnwled  (redoienis) 

4.  jses  cf  funds    Eacn  repciaMe  use  ol  ftnds  iriEt  dearly  dentrV 
t^  puroose  lo  **»cn  they  are  lo  be  pJ.  Reeso-ebis  aggregatiors 
rrw,'  be  use  3,  sucn  as  "lota'  rtrrxSura"  to  include  a  nmbe'  of 
stnjdural  ctjsts,  scch  as  roof,  elevators  eirtenor  .-nascnfy,  etc 

B    Nor-Govemme-Tl  Assistancs    Kate  flat  fK  soplicsnl  and  reapient 
oisciosL.'-e  report  .tijsI  spec  ty  all  expected  scjtces  and  uses  of '•jnds  - 
both  f'cn  HUD  and  any  other  source  -  llnat  have  oeer,  or  are  tc  t3e, 
rgde  availaolt  for  tr^  proisci  o-  actrwt/    Nor>-goverrp>en(  sojrces  o* 


Fc-TnHUD-2880(3.'99;. 
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tncjs  typ  catiy  irstude  {Qui  are  not  tnded  (3;  fbtrdations  and  private 
contributors. 

PaitllL  lnl«rastMl  ParflM. 

This  Part  ii  to  be  coitpiet«d  by  bctn  applicants  and  reap  ents  iftig  upaai« 

reports.  Afipiisanis  must  provide  irrfo-matici  on: 

1 .  AH  developers,  oorlractors,  or  consu.tants  invol-^ec  In  t^e  appi  cat  on 
fcr  ttw  essistanee  or  n  1^  planning  devetepment  cr  i-nplefnenta:io-i 
of  the  protect  or  activity  and 

2.  Mii'  other  persoi  wtw  has  a  'raticia  interest  in  tne  crpject  or  a:livi:>' 
far  vrfilch  tne  assistanoe  is  »c  jght  that  exoeeos  $50,000  cr  1 :  pexem 
3(  the  astittance  (-AMcfwver  Is  lovMr). 

Note:  A  fnandat  interest  rr sa.is  any  financial  -rwotverTvar*  .n  (he 
project  or  activity,  Inshiding  (but  not  limited  to}  s  luaticns  r  wMch  an 
ircfwdua  or  enlty  has  a."*  equity  Inte^at  In  t.he  pro.eet  c  acti\^, 
s>»-es  in  any  proHt  on  rcsa  e  or  any  Sistrixricn  of  surslus  cash  c- 
ottier  assets  of  the  project  or  actMty.  or  receives  com  sensation  for  any 
goccts  or  services  prorvided  n  connecfion  wth  toe  project  or  aclKity 
Resiser.cy  of  an  Individ  jal  Ir  lousing  lor  w*cti  assistarce  s  t>e.ng 
sought  Is  not,  by  .tsc  f.  conside.'ed  a  covered  fna.icial  i.-.lerest. 

Tne  informatior.  reaiiretf  below  n- jst  be  p-ovkJaC. 

1.  E.Tter  the  ftd  lannes  and  addresses.  Ifthepe-sonisan  enUty,  Itie 
.'sting  iTiJSt  indude  l^;e  fjl  name  and  address  of  the  entity  es  we  I  es 
die  CEO.  Ptesse  list  a'l  nanes  alphabetica  ly. 

2.  Ertry  of  Bie  Social  Seau*y  Numtjer  (SS\)  or  Einp'oyee  ioen'rication 
Nunt:er  (EtN).  at  appropriate,  for  each  perso-i  I  sled  :s  optionsu 

3.  Enter  t.nc  type  cf  psviicipation  in  lie  project  or  activity  for  eacti  person 
listed:  i.e..  he  person's  spscrfic  role  n  the  pTjjoct  (a.g.  contracto.-, 
consuilant,  planne',  Investsr). 

4.  Enter  -he  financial  interest  in  the  projed  o'  acivi^  for  eadt  person 
isted.  The  IriiarMt  must  oe  nprssied  Ooth  as  a  dol  ar  an-ount  ard  as 
1  percertage  of  the  amotirt  of  the  HUO  assistance  Involved 

Note  tJBt  if  any  of  the  stxroe/use  information  reciired  by  this  report  has 
beei  provided  etownare  in  this  appbcat  on  package,  the  aopi  cant  need 


xit  repeat  the  infotrnaticr,  but  need  only  refer  -.o  the  form  and  locabon  to 
ixorporate  I  iito  this  .'epor.  (It  is  nkey  that  some  cf  the  irfc-matisn 
requires  oy  th  s  resort  las  seen  provided  on  SF  424A.  arid  on  various 
budget  forms  accin-pany  ng  the  apoacation )  if  this  report  requires 
inlc'-TEtion  beyond  lliat  provicBd  elssMwre  in  lie  apD*c3tion  parage, 
tne  apf  lica-vl  mur.  inaude  in  th'S  resort  a  I  the  aodldjna'  Inforrral  on 
reqjted 

Redoients  n-ust  s Jt>mit  an  update  report  f:r  any  cna.TQe  in  preyious^,- 
Cisdased  sour::sB  and  uses  of  fi.nds  as  provided  n  Saclior,  1  D.5  ,  sbcr*. 

Notes: 

1,  fiil  C'lat'ons  are  to  24  C"R  Part  4.  vi*^.ch  vws  pclJlished  ir  ttie  Fede-a' 
=legistef  ;/»pfii  1, -996.  at  53  Fee.  Rsg.  •4446.1 

2    Assistance  nearc  ary  contract,  grarr,  oan,  coooerative  agrBemert,  or 
other  -^mi  of  assstance,  mc^ jdiig  the  Insurance  or  gkjarantee  0*  g  Dan 
Of  mortgage,  Ihat  is  pro-/  sed  v*V\  resped  to  a  specfic  Drajecl  or 
activity  LTsJer  a  z-cyian  acwristerec  t>  the  Department   The  tern 
does  not  include  Dorrtracts,  such  as  prciLremenls  oonlra:ds  ttia:  are 
stAi.ect  to  t.ne  Fed.  Acqjlsltlcn  5egu:alio-  (."aRi  <;<.a  CF,^  Chapter  I) 

3.  See  24  C=TR  §4.9  for  oelailed  gu  dance  on  hov,'  the  thres^ois  s 
calculated 

4.  ■  Othe-  govemmert  assistarce*  Is  aeflned  lo  ncluce  any  lean,  gart, 

g jB^ntee.  insirarce.  payrrerr,  retjats,  subsidy,  cedh  tax  t>e.nef!l  or 
any  other  font  of  drect  or  ind  rect  ass  stance  from  tne  Fecsrtf 
g  jvemmeni  (odier  than  ttiel  requested  fr:rr  -H/t)  Ir  the  appfeali3r;i,  a 
State,  c'  a  unit  c(  general  local  goverrme.nl  w  any  agency  cr 
nstrunsnlsity  thereof  B-al  is  or  is  exoectea  to  be  made,  avartaile 
wt»i  rasped  to  tha  orojad  or  aiKities  for  «*;  ch  the  assislanoe  is 
SO05II, 

5.  For  tt>e  purpose  of  l^is  forn  ar.d  24  Cf  R  Pari  4.  ■  aersor  means  an 
fidivid jal  nnc  ucing  a  oorsiltant,  cbt:y.sl  or  awyeri,  corpsrai  on 
icmpary;  assoc  atlon;  auttwrity;  Irn;  partnership;  society;  Sta:B.  jn6 
ol  gene.-al  local  government,  or  ottier  gff/eiT»nen-  enfi-y,  <*  agency 
thereof  ( nduaing  s  pub  ic  housing  agene/y.  Indian  trtoe;  anc  a-y  othe- 
organirallon  or  g-oyp  oi  people 
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Presidential  Documents 


Presidential  Determination  No.  2003-39  of  September  16,  2003 

Classified  Information  Concerning  the  Air  Force's  Operating 
Location  Near  Groom  Lake,  Nevada  


Memorandum    for    the    Administrator    of   the 
Agencv  [and]  the  Secretary  of  the  Air  Force 


Environmental    Protection 


•S 


I  find  that  it  is  in  the  paramount  interest  of  the  United  States  to  exempt 
the  United  States  Air  Force's  operating  location  near  Groom  Lake,  Nevada, 
the  subject  of  litigation  in  Kasza  v.  Browner  (D.  Nev.  CV-S-94-795-PMP] 
and  Frost  v.  Perry  (D.  Nev.  CV-S-94-714-PMP),  from  any  applicable  require- 
ment for  the  disclosure  to  unauthorized  persons  of  classified  information 
concerning  that  operating  location.  Therefore,  pursuant  to  42  U.S.C.  6961(a), 
I  hereby  exempt  the  Air  Force's  operating  location  near  Groom  Lake,  Nevada, 
from  any  Federal,  State,  interstate  or  local  provision  respecting  control  and 
abatement  of  solid  waste  or  hazardous  waste  disposal  that  would  require 
the  disclosure  of  classified  information  concerning  the  operating  location 
to  any  unauthorized  person.  This  exemption  shall  be  effective  for  the  full 
one-year  statutory  period. 

Nothing  herein  is  intended  to:  (a)  imply  that  in  the  absence  of  such  a 
Presidential  exemption,  the  Resource  Conservation  and  Recovery  Act  (RCRA) 
or  any  other  provision  of  law  permits  or  requires  disclosure  of  classified 
information  to  unauthorized  persons;  or  (b)  limit  the  applicability  or  enforce- 
ment of  any  requirement  of  law  applicable  to  the  Air  Force's  operating 
location  near  Groom  Lake,  Nevada,  except  those  provisions,  if  any,  that 
would  require  the  disclosure  of  classified  information. 

The  Secretary  of  the  Air  Force  is  authorized  and  directed  to  publish  this 
determination  in  the  Federal  Register.  ^ 


(^ 


THE  WHITE  HOUSE, 
Washington,  September  16,  2003. 
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update   puoiished  8-22- 

03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations   table  of 
assignments 

Various  States    published 
10-21-03 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Practice  and  procedure 

Filing  tee  acount  rule 

adoption    published  8-22- 

03 
TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  earner  certification  ana 
operations 

DOD  commercial  air  earner 
evaluators   credentials 
Correction    published  10- 
21-03 
Ain^orthiness  directives 
Boeing,  published  10-6-03 
Cessna    published  i0-l7-03 
Standard  instrument  approach 
procedures    published  10- 
21-03 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Grants 
Operation  of  motor  /ehicies 
bv  intoxicated  persons 
withholding  of  Federal-aid 
highway  funds    published 
8-22-03 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Grants 
Operation  of  motor  vehicles 
by  intoxicated  persons 
withholding  of  Federal-aid 


highway  funds    published 
8-22-03 

COMMENTS  DUE  NEXT 
WEEK 

ADVISORY  COUNCIL  ON 
HISTORIC  PRESERVATION 
Historic  Preservation. 
Advisory  Council 

Historic  properties  protection, 
comments  due  by  10-27-03; 
published  9  25-03  [FR  03- 
24202] 
AGRICULTURE  >» 

DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton  research  and 
promotion  order 
Program  review;  comments 
due  by  10-27-03, 
published  8-26-03  (FR  03- 
21788] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Enp..  ridtion  an^i  importation  of 
animals  and  animal 
products 

Ruminants:  pnvately  owned 
quarantine  facilities 
standards   comments  due 
by  10-27-03,  published  8- 
28-03  [FR  03-21857] 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Food  stamp  and  food 
distribution  program 
Maximum  excess  shelter 
expense  deduction 
benefits  adiustment 
comments  due  by  10  28 
03    published  8  29-03  [FR 
03-22144] 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

International  services  sunveys; 
BE- 15    anrjijal  survey  of 

foreign  direct  investment 

in  U  S  ,  comments  due  by 

10-28-03    published  8-29- 

03  ;FR  03  22074] 
BE-85    quarterly  survey  of 

financial  services 

transactions  between  U  S. 

financial  services 

providers  and  unatliliated 

foreign  persons 

comments  due  by  10-28- 

03    published  8-29-03  [FR 

03-22140] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management 
Northeastern  United  States 

fisheries-  - 


Atlantic  surlclam  and 
ocean  quahog 
comments  due  by  10- 

2  7  03    published  9-25- 

03  [FR  03-24260] 

West  Coast  States  and 
Western  Pacific  "^ 

tishenes-- 

Northern  Mariana  Islands 
Exclusive  Economic 
Zone    bottomfish  fishen/ 
resources    comments 
due  by  10-27-03 
published  9-23-03  IFR 
03-241151 

DEFENSE  DEPARTMENT 
Air  Force  Department 

Privacy  Ac!    implementation 
comments  due  by  10-27-03 
published  9-25-03  [FR  03- 
24058] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR) 

Share-in-savings  contracting; 
comments  due  by   10-31- 
03,  published  10-103  [FR 
03-24855; 

Unique  contract  and  order 
identifier  numbers 
comments  due  by   10-31- 
03,  published  1 0-1  03  'FR 
03-245841 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory 
Commission 

t.lectric  rate  and  corporate 
regulation  filings 

Virginia  Electric  &  Power 
Co    et  al     Open  to-- 
comments  until  further 
notice    published  10-1-03 
[FR  03-24813] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 
State  operating  permit 
programs- 
Ohio    comments  due  by 
10-30-03    published  9- 
30-03  [FR  03-24776] 
Air  quality  implementation 
plans    approval  and 
promulgation    vanous 
States 

Arizona,  comments  due  by 
10-29-03,  published  9-29- 
03  [FR  03-24557] 
California    comments  due  by 
10-29-03    published  9-29- 
03  [FR  03-24558] 
Texas,  comments  due  by 
10-30-03    published  9-30- 
03  [FR  03-24553] 

Environmental  statements; 
availability   etc 
Coastal  nonpoint  pollution 
control  program — 

Minnesota  and  Texas, 
Open  for  comments 


until  further  notice, 
published  10-16-03  [FR 
03-26087] 
Pesticides   tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities 
Diflubenzuron    comments 
due  by  10-27-03, 
published  8-27-03  [FR  03- 
21935] 
Flumioxazin,  comments  due 
by  10-27-03,  published  8- 
27-03  [FR  03-21662] 
Thiamethoxam    comments 
due  by  10-27-03, 
published  8-27-03  [FR  03- 
21783] 
Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  pricrities*st 
update,  comments  due 
by  10-27-03.  published 
9-26-03  [FR  03-24410] 
National  priorities  list 
update,  comments  due 
by  10-27-03    published 
10-7-03  [FR  03-25402] 
Water  pollution  control 
Ocean  dumping,  site 
designations — 
Long  Island  Sound    CT 
^        comments  due  by  10- 
27-03,  published  9-12- 
03  [FR  03-22645] 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system 
Farmers,  ranchers  and 
aquatic  producers  or 
harvesters   eligibility  and 
scope  of  financing, 
comments  due  by  10-29- 
03    published  7-29-03  [FR 
03-19208] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations   table 
of  assignments 
New  Mexico,  comments  due 

by  10-27-03.  published  9- 

17-03  [FR  03-23631] 
Radio  stations;  table  of 
assignments 
Illinois:  comments  due  by 

10-30-03:  published  10-2- 

03  [FR  03-24940] 
Indiana,  comments  due  by 

10-27-03.  published  10-2- 

03  [FR  03-24939] 
Texas:  comments  due  by 

10-30-03;  published  9-19- 

03  [FR  03-23926] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR) 

Share-in-savings  contracting; 
comments  due  by  10-31- 
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03;  published  10-1-03  [FR 
03-24855] 
Unique  contract  and  order 
identifier  numbers; 
comments  due  by  10-31- 
03;  published  10-1-03  [FR 
03-24584] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicaid: 
Outpatient  prescription  drugs 
coverage;  rebate 
agreements  with 
manufacturers;  price 
recalculations  time 
limitation  and 
recordkeeping 
requirements;  comments 
due  by  10-28-03; 
published  8-29-03  [FR  03- 
21548] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Biological  products: 
Blood  and  blood 
components,  including 
source  plasma;  labeling 
and  storage  requirements; 
revisions;  comments  due 
by  10-28-03;  published  7- 
30-03  [FR  03-19289] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Resources  and 
Services  Administration 
Smallpox  Compensation 
Program: 

Smallpox  vaccine  injury 
table;  comments  due  by 
10-27-03;  published  8-27- 
03  [FR  03-21906] 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Drawbndge  operations: 
Florida;  comments  due  by 
11-1-03;  published  10-6- 
03  [FR  03-25047] 
Pollution: 
Mandatory  ballast  water 
management  program  for 
U.S.  waters;  comments 
due  by  10-28-03; 
published  7-30-03  [FR  03- 
19373] 


INTERIOR  DEPARTMENT 
Reclamation  Bureau 

Environmental  statements; 
availability,  etc.: 
Colorado  River 
management;  interim 
water  storage  guidelines; 
comments  due  by  10-30- 
03;  published  9-30-03  [FR 
03-24674] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Share-in-savings  contracting; 
comments  due  by  10-31- 
03;  published  10-1-03  [FR 
03-24855] 
Unique  contract  and  order 
identifier  numbers; 
comments  due  by  10-31- 
03;  published  10-1-03  [FR 
03-24584] 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 
Guarantee  fees  and  ongoing 
services  fees  paid  by 
participating  loan  program 
lenders;  comments  due  by 
10-31-03;  published  10-1- 
03  [FR  03-24728] 
TRANSPORTATION 
■DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Airbus;  comments  due  by 
10-29-03;  published  9-29- 
03  [FR  03-24487] 
BAE  Systems  (Operations) 
Ltd.;  comments  due  by 
10-27-03;  published  9-25- 
03  [FR  03-24286] 
Boeing;  comments  due  by 
10-27-03;  published  9-10- 
03  [FR  03-22992] 
Burkhan  Grob  Luft-Und 
Raumfahrt  GmbH  &  Co. 
LG;  comments  due  by  10- 
31-03;  published  9-30-03 
[FR  03-24283] 
Eurocopter  France; 
comments  due  by  10-27- 
03;  published  8-28-OJ  [FR 
03-21520] 
Class  E4  and  E5  airspace; 
comments  due  by  10-27-03; 


published  9-22-03  [FR  03- 
24143] 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials: 
Hazardous  materials 
transportation — 
DOT  specification 
cylinders;  maintenance, 
requalificatlon,  repair, 
and  use  requirements: 
comments  due  by  10- 
27-03;  published  9-26- 
03  [FR  03-24354] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Credit  for  increasing 
research  activities; 
comments  due  by  10-27- 
03:  published  7-29-03  [FR 
03-17870] 
Secunties  in  an  S 
corporation;  prohibited 
allocations;  cross- 
reference;  comments  due 
by  10-27-03;  published  8- 
28-03  [FR  03-21965] 
Vanable  annuity, 
endowment,  and  life 
insurance  contracts: 
diversification 
requirements;  comments 
due  by  10-28-03; 
published  7-30-03  [FR  03- 
19367] 
Procedure  and  administration: 
Designated  or  related 
summonses;  effect  on 
period  of  limitations,  etc.: 
comments  due  by  10-29- 
03;  published  7-31-03  [FR 
03-19537] 
VETERANS  AFFAIRS 
DEPARTMENT 
Grants: 
Homeless  Providers  Grant 
and  Per  Diem  Program 
Religious  organizations; 
proper  use  of  funds; 
comments  due  by  10- 
30-03;  published  9-30- 
03  [FR  03-24320] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 


session  of  Congress  which 
have  tjecome  Federal  laws   It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043   This  list  is  also 
available  online  at  http:// 
www  nara.go  v/fedreg,' 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents. 
U.S.  Government  Pnnting 
Office.  Washington   DC  20402 
(phone,  202-512-1808)    The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  hnp:// 
www  access  gpo.  gov/na  ra' 
nara005.html  Some  laws  may 
not  yet  be  available 

H.R.  2152/P.L.  108-99 

To  amend  the  Immigration 
and  Nationality  Act  to  extend 
for  an  additional  5  years  the 
special  immigrant  religious 
worker  program    (Oct    15. 
2003;  117  Stat.  1176) 

Last  List  October  15.  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws   To 
subscritje,  go  to  hrtp:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  ;s  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscnt)e  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (Ust  of  CFR  Sections  Affected) 
IS  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register 
The  LSA  IS  issued  monthly  in  cumulative  form. 
Entnes  indicate  tr>e  nature  of  the  changes  - 
such  as  revised,  removed,  or  corrected 
S35  per  year 

Federal  Register  Index 

The  index,  covenng  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  n 
cumulatve  form.  Entnes  are  camec 
pnmanty  under  the  names  of  the  issuing 
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S30  per  year 
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Public  Papers 
of  the 
Presidents 
of  the 
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1997 
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1997 

(Book  II) $78.00 

1998 
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Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and.announcements  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House 
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Presidential 
Documents 
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The  WeeKly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week  Each  issue 
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of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 
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